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Any  person  who  uses  the.  Federal  Register  and  Code  of  Federal 
Regulations.        .     _'  -  .'. 
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3.  The  important  elements  of  typical  Federal  Register 

ducumenls. 
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1-800-359-3997 


Contents 


III 


^ 


Agency  for  Health  Care  Policy  and  Research 

NOTICES  -    ..   - 

Mt^tings;  advisorj'  committws: 
.September.  44429 

Agricultural  Marketing  Service 

RULES 

FnaVs  |BartlettJ}»ro;vii  in  Orp}>on  ttl  al.,44.T  11-443 12 

Agriculture  Department 

iVf' Agrit  ultural  Markeliiig  iJervJoi 

See  Cooperative  State  Research  Servit;e 

Stv  Federai^rop  Insurance  Corporation 

St^  Food  and  Nutrition  Service 

See  foreign  Agrii;t)Itiir.->l  Service 

See  Potest  Service  -        ' 

S«^e  Rural  Electrification  Admiiiislration 

Army  Department 

PROPOSED  RULES 

Privacy  Art;  impleinenlalinu,  44:i«4— 14385 

NOTICES 

Meetijigs:  - 

Science  Board,  4441 J  '  "  '     '  '-      - 

Privacy  Act: 

.Systems  of  record.s.  444 1 1-444 1  :< 


Coast  Guard 

RULES 

Drawbridge  operations; 
•    Maryland,  4431.5-4-4.116 
Ports  and  vv,3tervvays  safety: 

Lake  Erie,  OH;  safety  zone,  44:H17-4431Ji 

Regulated  navigation  areas — : 

Puget  Sound  ef  al.,  VVA,  4431H-44322 

St  Johns  River,  Y\.;  snffty  zone.  443 IH 
PROPOSED  RULES 
Inspected  vessels:  -  '  '    - 

Posting  reqiiir»'menls;  vvithtJravvn.  443Mf» 
Meetings:  /      ; 

Oil  spill  response  vessels;  jrertifii  atinn  sJandanls,- 4430f>-= 
44397 
NOTICES  "-     .    t. 

CAJinmittws;  estnblishmttnt,  renewal,  termitiatlunreti..: 
Prii!.  <  William  Sound  Region.-il  Citizens'  Advisory 
Council,  444.')2-444ri3 

Commerce  Department 

.S>e  Economic  Development  Administration 

See  International  Trade  Administration  » 

See  National  Ot;eani«:  and  Atmospberir  Adminislration 

Committee  for  ttie  Implementation  of  Textile  Agreements 

NOTICES 

Kxporl  visa  requirements;  I  »Ttirii;ation.  waivers,  etc.; 
Haiti:  correction,  4441(1 

\  ■' 

Cooperative  State  Research  Service 

NOTICES 
Meetings: 
Food  and  Agri<ullurdl  .Scieiuvs  Joint  (xjunril,  44400 


Federal  Register 

•Vi>I.-5«1,  \«i.   l«it) 

Montl<<y;  Auj;i»t  29,   1«*U4' 


Customs  Service 

NOTICES 

Commercial  gauger: 
Approval — 
Tw:hni«.al  j;  Environmental  S«>rvi«:es,  Inc.,  444S;'i-444r.4 

Defense  Department       * 

See  Army  Deparfment 

NOTICES' 

Agency  inforniaiion  coMeition  .wtivities  ij»>der  OMH 

n?view,  44410 
.Senior  Executive  Service: 

Performance  Rp\'ie\v  Boards:  membership,  44410— 144 n 

Economic  Development  Administration 

NOTICES 

-  Trade  adjustment  assistance  eligibility  determiivition 
petitions; 
Touchpl.ite  Lighting  (kjiUroK  ef  a!..  44407-4440H 

Education  Department 

NOTICES 

Graiits  and  <:oopHrative  agreem»5nfs;  availability,  etc.: 
Urban  coi^inuinity  M,rvi«;e  program.  44r)80-44.'>ftl 

Er»ergy  Department 

Sep  Federal  Energy  Regulatory  Commission 
PROPOSED  RULES 

Foreign  atomic  energy  activities:  assistan«>?,  44.3ai-443H3 
NOTICES 
Meetings: 
Environmental  Man;»gemenf  Site  Specific  Affvisiiry 
Board — 
N»'Vada  Test  Site,  444 1 3 

Environmental  Protection  Agency 

RULES  ' 

Air  quality  implementation  plans;  approv.-jl  and 
promulgation;  various  States: 
CiJiforni.),  44322-44^^24,  4432R-44330 
.    Washington,  44324— i432H 

F^sticides:  tolerances  in  food,  .-iiinnal  feeds,  and  raw 
agrit;ultural  i;ommodifies: 
VJnyl  pyrra!idone-dimethyJami!U»efhvlmelha<  rvbfe 
( opolvmer.  44330-44332 
PI^OPOSED  RULES 

Ai:  ijuaiity  impJementation  plans:  approv.il  and 
\^  promulgation;  vnrioi:s.St.ites: 
Cjiifornia,  4438.'>.  44390 
Ohio:  «:orreition,  443H.1. 
Texas,  443Hfi-4439D 
VVashinglon,  4438.T-443W. 
<;iean  Air  Act: 

Mandatory  patent  liieiises:  air  pollution  control 

tethnolpgy.  44390-44393 
St.it.'  operating  pernwl:,  program  y\\W.  r»«visions.  44Vtt»- 

44539 
.State  operaling  permits  programs- 
Interim  approval  criteria.  44."»72— »4.577 
NOTICES 

Clean  Air  Act:  ^^ 

Fuel  additive  registration  pnjgmm;  agen«:y  actions. 
44424—14425 


Printed  on  recycled  paper  conuining  100%  post  consumer  waste 


IV 


Federal  Register  /  Vol.  59.  No.  166-  /  Monday.  August  29.  1994  /  Contents 


Federal  Register  /  Vol.  59.  No.  166  /Monday.  August  29,  1994  /  Contents 


Reports;  availability,  etc.: 

Commercial  printing  industry:  Federal  statutes  potential 
impact.  44425 
Water  pollution;  discharge  of  pollutants  {NPDES): 

Texas  Utilities  Mining  Co;  waste  water  discharges.  44425 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 

Document  filing.  44340 
Radio  ser\'ices,  special: 
Private  land  mobile  services- 
Mobile  satellite  services  in  1610-1626.5  and  2483.5- 
2500  MHz  frequency  bands;  correction.  44456-     , 
44457 
Radio  stations;  table  of  assignments: 

Florida.  44340-44341 
NOTICES 

Agency  information  collection  activities  under  0MB 
review.  44425-44426 

Federal  Crop  Insurance  Corporation 

NOTICES 

.Crop  insurance: 

County  potato  insurance  programs;  evaluation.  44400 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Arizona  et  al... 44336-44340 
Flood  insurance;  communities  eligible  for  sale: 

Florida  et  al..  44334-44336 

Iowa  at  al..  44332-44334 
PROPOSED  RULES 

Flood  elevation  determinations: 
California  et  al..  44393-44396 
NOTICES 

Hotel  and  Motel  Fire  Safety  Act;  national  master  list. 
44556^4564 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications.  44413-44419 

Natural  gas  certificate  filings: 

Koch  Gateway  Pipeline  Co.  et  al..  44420^4421 
Applications,  hearings,  determinations,  etc.: 

Kentucky  West  Virginia  Gas  Co..  44421 

National  Fuel  Gas  Supply  Corp..  44421^4422 

Nora  Transmission  Co..  44422 

Northern  Natural  Gas  Co..  44422-44423    . 

Overthrust  Pipeline  Co.,  44423 

Pacificorp,  44423 

Texas  Eastern  Transmission  Corp..  44423-44424 

Williams  Natural  Gas  Co.,  44424 

Federal  Highway  Administration 

NOTICES 

Intelligent  vehicle-highway  systems  (IVHS): 
Procurement  recommendations:  agency  response.  44566- 
44570 

Federal  Reserve  System 

RULES 

Extensions  of  credit  by  Federal  Reserve  banks  (Regulation 

A):  .,  '  , 

Discount  rate  change.  44312-44313 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Enterprise  Bancorp.  Inc..  et  al..  44426 


F&M  Bancorporation.  Inc..  44426 
Thompson.  Lynda  C.  44426-44427 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Isoflurane.  44314-44315 
PROPOSED  RULES 

Animal  drugs,  feeds,  and  related  products: 
Specified  offal  from  adult  sheep  and  goats  prohibited  in 
ruminant  feed;  scrapie.  44584^4590 
NOTICES 
-Animal  drugs,  feeds,  and  related  products: 

New  drug  applications— 
Purina  Mills.  Inc.;  approval  withdrawn.  44428 
Bovine-derived  materials  from  certain  cattle;  agency  letters 
to  manufacturers  of  FDA-regulated  products  intended 
for  humans  or  animals.  44591-44594 
Human  drugs:  - 

Patent  extension;  regulatory  review  period 
determinations —  . 

Dovontsx,  44428-44429  , 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program: 

Food.  Agriculture.  Conservation,  and  Trade  Act: 

miscellaneous  provisions;  and  earned  income  tax 
credit  provisions.  44303-44309 
Homeless  households  in  transitional  housing;  income 
exemption.  44309-44311 
PROPOSED  RULES  . 
Food  Stamp  program: 
Disqualification  penalties  for  intentional  program 
,  violations.  44343-14347 
NOTICES 

Food  stamp  program:  * 

Federal  claims  collet:tion;  salary  offset  procedures  test. 
44400-44405  , 

Foreign  Agricultural  Service 

NOTICES 

Import  quotas  and  fees: 
Dairy  import  licenses.  44407 

Forest  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
lUabot'Creek  Purchase  Unit.  WA.  et  al..  44405-44407 

General  Services  Administration 

NOTICES 

Small  business  competitiveness  demonstration  program; 
solicitation  procedures.  44427-44428 

Health  and  Human  Services  Department 

iee  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration  '    . 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 
Fair  housing: 

Fair  housing  initiatives  program;  44596-44605 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Housing  assistance  payments  (Section  8) — 
Rental  certificate  and  rental  voucher  programs,  44550- 
44553  '■ 


Public  and  Indian  housing—  - 

Family  unification  program,  44542-44548 

Interior  Department 

See  Land  Management  Bureau.    " 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 

Export  y-ade  certificates  of  review.  44408-44409 

Justice  Department 

Sep  Parole  Commission  '  ~-     - 

PROPOSED  RULES 

Production  of  material  or  information:  identification  record 
production  fee  increase,  44383 

Land  Management  Bureau 

RULES 

Public  land  ordersr 

Alaska,  44332 
NOTICES 

Realty  actions;  sales,  leases,  etc.:. 

Arizona,  44429 
Withdrawal  and  resen-ation  of  lands: 

New  Mexico,  44429— 44430 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Odorneter  disclosure  requirements,  44397-44398 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  44341 

Western  Pacific  crustacean.  44341-44342 
National  Weather  Service  modernization,  44313-44314 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Gulf  of  Mexico  and  South  Atlantic  coral  and  coral  reefs 
44398-44399 
NOTICES 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Council  44409- 
44410 

National  Park  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

Alaska,  National  park  system  units,  44430 
Environmental  statements;  availability,  etc.:  • 

Columbia  River,  OR,  44430 
\yorld  heritage  properties  list: 

U.S.  nominations,  44430-44431  - 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Spent  fuel  storage  casks,  approved;  list  additions.  44381 

NOTICES 

Meetings;  Sunshine  Act,  44455 

Applications,  hearings,  determinations,  etc.: 
Connecticut  Yankee  Atomic  Power  Co.,  44431-44432 
Northeast  Nuclear  Energy  Co.,  44436  . 

Philadelphia  Eleiitric  Co.,  44432-44436 

Parole  Commission      ' 

NOTICES 

Meetings;  Sunshme  Act,  44455  '  . 


Public  Health  Service  " 

See  Agency  for  Health  Care  Policy  and  Research 
.    See  Food  and  Drug  Administration 

Rural  Electrification  Administration 

PROPOSED  RULES 

Telecommunications  standards  and  specifications: 
Copper  and  fiber  optic  cable  splicing,  44347-44381 

Securities  and.Exchange  Commission 

NOTICES 

Self-regulatory  organizations:  proposed  rule  chaiiges; 
American  Stock  Exchange,  Lie,  44438-44440 
.     Boston  Stock  Exchange,  Inc.,  44437-44438 
Depository  Trust  Co.,  44441-44442 
National  Association  of  Securities  Dealers.  Inc    44442- 

44443 
National  Securities  Clearing  Corp.,  44443-44444 
Options  Clearing  Corp.,  44444-44445 
Pacific  Stock  Exchange,  Inc:,  44445-44447 
Philadelphia  Depository  Trust  Co.  et  al.,  44448 

Self-regulatory  organizations;  unlisted  trading  privileges- 
Boston  Stock  Exchange,  Inc.,  44440 
Chicago  Stock  Exchange,  Inc.,  44440 
Cincinnati  Stock  Exchange,  Inc.,  44440—14441 
Philadelphia  Stock  ExcTiange,  Inc.,  44448(-44449 

Small  Business  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Anthem  Capital,  L.P.,  44449-44450 

Aspen  Ventures  West  II.  L.P..  44450 

State  Department 

NOTICES 

Foreign  assistance  determinations: 

Brazil,  44450-44451 
International  Traffic  in  Arms  regulations;  statutory 
debarment.  44451-4452 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
NOTICES 

A\  iation  proceedings: 
Agreements  filed:  weekly  receipts.  44452 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  apphcafions 
44452 

Treasury  Department 
See  Customs  Service 
NOTICES 
Privacy  Act: 
Systems  of  records,  44454 


Separate  Parts  In  This  Issue 


Part  II 


£nvironnjental  Protection  Agency.  44460-44539 


JMI 


V'l 


Federal  Register  /  Vol.  59.  No.  166  /  Monday.  August  29.  1994  /  Contents 


Part  III        ^ 

Dt-partment'^of  Housing  and  Urban  Development,  44542- 
44548 


Part  IX 

Department  of  Health  and  Human  Services.  Food  and  Drug" 
Administration,  44584-44594 


Federal  Register  /  Vol.  59.  No.  166  /  Monday-August  29.  1994  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  «ie  parts  affected  this  montti  can  tig  lound  m  the 
Reader  Aids  section  at  the  end  of  this  issue. 


Part  IV  ' 

Department  of  Housing  and  Urban  Development.  44550- 
44553 

PartV 
J     Federal  Emergency  Management  Agency.  44556—44564 

Part  VI 

Department  of  Transportation.  Federal  Highway 
Administration.  44566—44570 

Part  VII 

Environmental  Protection  Agency.  44572-44577 

Part  VIII 

Department  of  Education,  44580-44581 


/ 


\ 


PartX 

Department  of  Housing  and  Urban  Development,  44596- 
44605 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board,  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920.  - 


7  CFR 

272  (2  documents) 44303 

44309 

273  (2  documents) 44303 

.  44309 
931... ,...44311 

Proposed  Rules: 

273 .' 44343 

-  1755 .,.....:..-. 44347 

10  CFR 
Proposed  Rules: 

T2- 44381 

810 ., ; 44381 

12  CFR 

201 :..: 44312 

15  CFR      . 

946 - -. ...44313 

21  CFR 

510 ...;..: : 44314 

529 44314. 

Proposed  Rules: 

589 .44584 

24  CFR 
Proposed  Rules: 

125 _..... ....44596 

28  CFR 
Proposed  Rules: 

16 ;;... .44383 

32  CFR 

505 ; .........44384 

33  CFR 

117.:.......-. ". 44315 

165  (3  documents) 44317. 

44318 
40  CFR 

52  (3  documents) 44322 

44324, 44328 

180 .:....44330 

Proposed  Rules: 

52  (5  documents) 44385 

,  44386.44390 

70... ,.../... 44572 

95...... _ 44390 

43  CFR 

Public  Land  Order: 

7078 44332 

44  CFR   : 

64  (2  documents) 44332. 

44334 

65  (2  documents) 44336 

44337 
Proposed  Rules: 
67...... 44393 

46CFR 
Proposed  Rules: 

31 44396 

71 „', 44396 

91 :...;........ 44396 

167...-. 44396 

176 ^ „ 44396 

189 , .44396 

Sulxhapter  D...:...... 44396 

47  CFR 

1 44340 

2 ...44456 

73 44340 

49  CFR 

Proposed  Rules: 

580 ...44397 


50  CFR 

672 

681 


...44341 
.,.44341 


Proposed  Rules: 
638.. :...: 


.44398 


-^ 


JMI 


Rules  and  Regulations 


44303 


Federal  Register 
Vol.  59.  No.  166 
MomJdy.  August  29.  1994 


r 


TNs  s«:tK>n  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  tiaving  genefal 

applicatxiity  and  legal  etiecf,  most  of  whch 
are  keyed  to  and  codified  »n  the  Code  of 
Federal  Regulations.  ¥»itMch  is  putttst>ed  under 
50  titles  pursuant  to  44  U.S  C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by    . 
tt>e  Superintendert  of  Documents  Prices  of 
new  txx*s  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  272  and  273 
[Amendment  No.  350] 
RIN  0584-AB39 

Food  Stamp  Program:  Miscellaneous 
Provisions  of  the  Food,  Agriculturo, 
Conservation,  and  Trade  Act 
Amendments  of  1991  and  Earned 
Income  Tax  Credit  Amendment 

AGENCY:  Food  and  Nutrition  Servir^e. 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  implements  several 
legislative  provisions  from  the  Food, 
Agriiulture,  Conservation,  and  Trade 
Act  Amendments  of  1991,  the  Mickey 
Leiand  Childhood  Hunger  Relief  Act  of 
1993,  and  the  Food  Stamp  Program 
Improvements  Act  of  1994.  It  finalizes 
provisions  in  a  proposed  rule  published 
in  the  Federal  Register  on  November  1. 
1993.  The  provisions  affect  ciifegorii:.il 
eligibility  of  households  receiving 
general  assistance,  monthly  reporting 
and  retrospective  budgeting,  and'oariied 
income  tax  credit  resoun:e  ex<.lusions. 
This  rule  also  makes  technical 
wrrections  to  the  Food^tamp  Piogruin 
regulations  concerning  waivers  of 
retrospective  budgeting  requirements, 
oeif-employment  income,  verifuation, 
State  agency  action  on  reports  and 
changes  in  reporting  and  budgeting 
status. 

DATES:  Effective Ito/ei.Tliis  rule  is 
effective  October  28, 1994.  ex««pt  tliat  7 
CFR  273.8(e)(12)(i)  is  effe«;tive  Janu,iry 
1,  1991;  7  CFR  273.8Ie){12)fii)  is 
effective  September  1,  1994;  7  c:FK 
273.21(b)  is  effective  Mardi  25,  1994; 
and  the  amendments  to  7  CFR  273.2(j) 
are  effective  February  1,  1992. 
Implementation  Dates:  The 
amendments  made  by  this  nite  luu.sl  be 


implemented  October  28, 1994.  except 
that  7  CFR  273.8(e)(12){i)  must  be 
implemented  January  1. 1991;  7  CFR 
273.8(e)(12)(ii)  must  be  implemented 
Septemberl,  1994;  7  CFR  273.21(b) 
must  be  implemented  Marr:h  25, 1994; 
and  the  amendments  to  7  CFR  273. 2(j) 
must  be  implemented  February  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
ludilh  M.  Seymour,  Supervisor. 
■    Eligibility  and  Certification  Regulatioiw 
Section.  Certification  Policy  Branch, 
Program  Development  Division.  Food 
Stamp  Program,  Food  and  Nutrition 
Service.  USDA.  3101  Park  Center  Drive, 
Alexandria.  Virginia  22302  or  by 
telephone  at  (703)  305-2496. 

SUPPLEMENTARY  INFORMATION: 

Kxecutive  Order  12866 

This  final  rule  has  been  detennirwwl  to 
be  not  significant  for  purposes  of 
Kxecutive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  OfTlr*  of 
Management  and  Budget. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
|usti(  e  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regnlations,  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
efftri  unless  so  specified  in  the 
■'Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  chall«Mige 
to  the  provisions  of  this  rule  or  the 
application  of  its  provision.s  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  |1)  for  program  beBefit 
recipients — state  administrotive 
procedures  issued  pursuant  to  7  U.S.C 
s2020(e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencJes^administraiive 
procedures  is.sued  pursuant  to  7  U.S.C. 
S2023  set  out  at  7  CFR  276.7  (for  rules 
njlated  to  non-quality  control  (QC) 
liabilities)  or  part  284  (for  nrles  n>lai«d 
to  QC  labilities);  (3)  for  retailers  and 
whole.salers— administrative  procedun^ 
issued  pursuant  to  7  U.S.C.  s2n23  sH 
out  at  7  CFR  278.8. 

Kxecutive  Order  12372 

The  Food  Stamp  Program  is  listwd  in 
the  Catalog  of  Federal  Domestic 
Assistam^  under  No  10.551.  For  th«' 


reasons  set  forth  in  the  final  rule  and 
related  Notioe(s)  to  7  CFR  part  3105. 
subpart  V  (48  FR  29115;  June  24, 1983; 
or  48  FR  54317.  December  1,  1983.  as 
appropriate),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  final  rule  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354.  94  Stat.  1164.  September  19, 
1980).  Ellen  Haas,  Assistant  Secretary 
for  Food  and  Consumer  Servit.es,  has 
t»irtified  that  this  rule  would  not  hav.j 
a  signifi«ant  economic  imparj  on  a 
substantial  number  of  small  entities. 
The  changes  would  affect  food  stamp 
applicants  and  recipients  and  State  and 
local  agencies  which  administer  the 
Food  Stamp  Program. 

Paperwork  Reduction  Act 

In  accordanf»  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507), 
the  reporting  and  recordkeeping  . 
requirements  associated  with  monthly 
reporting  and  retrospective  budgeting 
(MRRB)  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  No.  0584-0064.  The 
provisions  in  this  final  rule  are  related 
to  certification  and  MRRB,  but  they  do 
not  impose  additional  reporting  or 
recordkeeping  requirements. 

Public  Comment 

The  amendment  to  7  CKR  273.21  fb) 
disiaissed  in  this  rule  is  being  adopted 
as  a  final  rule  without  prior  notice  and 
i.tjnnnent.  This  provision  of  the  Food 
Stamp  Program j^gulations  responds  to 
the  dire«nion  of  Congress  in  Section 
1<H(a)  of  the  Food  Stamp  Program 
Improvements  Act  of  1994  (Pub.  L.  la^- 
225).  7  U.S.C.  2015(c)(1),  prohibiting 
Slate  agencies  from  requiring  monthly 
reporting  for  households  residing  on 
Jndian  reservations  unless  such  a 
requirement  was  in  existence  on  Man;h 
25,  1994,  the  date  Pub.  L.  103-225  was 
enacted.  Be(.ause  of  the 
nondiscretionarv  nature  of  Section 
101(a)  of  Pub.  L."  103-225,  Ellen  Haas, 
Assistant  .Se«:retary  for  Food  and 
Consumer  Servi«»s,  has  determined, 
pursuant  to  5  U.S.C.  553,  that  publit: 
comment  on  this  provision  prior  to 
implementation  is  unnecessary  as  it 
vvDiild  .siwvp  no  practical  purpose 
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Background 

On  December  4.  1991.  the  Department 
published  final  rulemakings  entitled 
'Categorical  Eligibility  and  Application 
Provisions  of  the  Mickey  Leiand 
Memorial  Domestic  Hunger  Relief  Act" 
(56  FR  63605)  and  "Monthly  Reporting 
and  Retrospective  Budgeting 
Amendments  and  Mass  Changes"  (56 
FR  63597).  These  rulemakings  made 
changes  to  Food  Stamp  Program 
requirements  concerning  categorical 
eligibility  and  monthly  reporting  and 
retrospective  budgeting  (MRRB).  On 
December  13. 1991 .  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  Amendments  of  1991  (Pub.  L.  102- 
237  (105  Stat.  1818))  (FACT 
amendments)  were  enacted.  That 
legislation  required  modiTication  of 
provisions  implemented  in  the 
I3ecember4,  1991,  rulemakings.  In 
addition,  various  provisions  of  the  ^ 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  and  Section 
13913  of  the  Mickey  Leiand  Childhood 
Hunger  Relief  Act.  Chapter  3,  Title  XIII 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993,  Pub.  L.  103-66 (1993 
Leiand  Act).  modiHed  existing  Food 
Stamp  Program  requirements 
concerning  the  treatment  of  Earned 
Income  Tax  Credits  (EITC).  Proposed 
rules  to  implement  these  legislative 
changes  were  published  at  58  FR  58458 
on  November  1. 1993  and  provided  the 
public  with  90  days  to  comment  on  the 
proposed  provisions. 

In  addition,  on  January  20.  1994.  the 
Department  held  a  public  hearing  at  the 
FNS  Headquarters  office  in  Ale.xandria. 
Virginia.  The  purpose  of  the  hearing 
was  to  provide  for  a  public  dialogue 
among  the  State  agencies,  advocacy 
groups,  and  other  interested  parties 
concerning  the  provisions  of  the  1993 
Leiand  Act.  The  Department  received 
eight  written  comments  on  the  proposed 
provisions,  seven  from  State  agencies 
and  one-|^m  a  local  agency.  Two 
comments  were  received  on  the  EITC 
provision  (Section  13913  of  the  1993 
Leiand  Act)  at  the  public  hearing.  The 
concerns  raised  by  the  commenters  are 
discussed  below.  For  additional 
information  on  the  provisions  discu,ssed 
in  this  rule,  the  reader  shpuld  refer  to 
the  preamble  of  the  proposed  rule.  58 
FR  58458-61. 

Categorical  Eligibility  for  Recipients  of 
General  Assistance  (GAI 

Section  5(a)  of  the  Food  Stamp  Act  of 
1977.  as  amended  (the  Act).  7  U.S.C. 
2014(a).  provides  that  the  recipients  of 
certain  types  of  GA  payments  are 
categorically  eligible  for  Food  Stamp 
Program  benefits.  That  is,  receipt  of  a 


payment  from  a  qualifying  program 
entitles  the  recipient  to  food  stamp 
eligibility  regardless  of  other  income  or 
resources. 

Under  current  regulations  at  7  CFR 
273. 2(j)(4)(i),  a  GA  program  is 
considered  appropriate  for  categorical 
eligibility  if  it: 

1.  Has  income  and  resource  eligibility 
standards  either  separate  from  or 
included  in  the  payment  standard 
which  do  not  exceed  those  of  the  food 
stamp.  Aid  to  Families  with  Dependent 
Children  (AFDC)  or  SSI  programs; 

2.  Provides  GA  benefits  as  defined  in 
7  CFR  271.2;  and 

3.  Provides  assistance  that  is  not 
limited  to  emergency  assistance 

Section  902  of  the  FACT  amendments 
amended  Section  5(a)  of  the  Act  to 
change  the  criteria  for  GA  programs  that 
confer  categorical  eligibility.  Section 
5(a)  now  specifies  that,  with  certain 
exceptions,  households  shall  be  eligible 
for  food  stamps  if  each  member  receives 
benefits  under  a  State  or  local  GA 
program  that  complies  with  the 
standards  established  by  the  Secretary 
for  ensuring  that  the  program  is  based 
on  income  criteria  comparable  to  or 
more  restrictive  than  those  under 
subsection  5(c)(2)  of  the  Food  Stamp 
Act  and  "not  limited  to  one-time 
emergency  payments  that  cannot  be 
provided  for  more  than  one  month." 
Section  5(c)(2)  contains  the  gross 
income  limit  of  130  percent  of  the 
poverty  line,  as  defined  in  section 
673(2)  of  the  Community  Services  Block 
Grant  Act  (42  U.S.C.  9902(2)).  Congress 
did  not  establish.any  resource  standard 
for  GA  programs  suitable  for  conferring 
categorical  eligibility. 

The  November  1. 1993,  rulemaking 
proposed  to  amend  7  CFR  273.2(j)(4)(i) 
to  provide  that  a  GA  program  must  have 
the  following  characteristics  in  order  Tot 
recipients  of  the  GA  program's  benefits 
to  be  considered  categorically  eligible 
for  food  stamp  benefits;  1)  the  program 
must  have  income  eligibility  standards 
at  least  as  restrictive  as  the  food  stamp 
gross  income  limit  specified  in  7  CFR 
273.9(a)(1);  2)  the  program  must  provide 
GA  benefits  as  they  are  defined  in  the 
regulations  at  7  CFR  271.2;  and  3)  the 
program  must  also  provide  benefits  that 
are  not  limited  to  one-time  emergency 
payments. 

the  Department  received  three 
comments  on  this  proposal,  two 
supporting  it  and  one  requesting  a 
clarification  about  the  implementation 
date  for  local  GA  programs.  The 
regulatory-  provisions  concerning  GA 
categorical  eligibility  were  effective  for 
State  GA  programs  on  February  1,  1992. 
and  for  local  GA  programs  on  August  1. 
1992.  Subsequently.  Section  902  of  the 


FACT  amendments  concerning  GA 
programs  was  made  effective  for  both 
State  and  local  GA  programs  on 
February  1, 1992  by  Section  1101(d)(1) 
of  the  FACT  amendments.  Accordingly, 
the  Department  is  adopting  as  proposed 
the  modifications  to  provisions  at  7  CFR 
273.2(i)(4)(i). 

Monthly  Reporting  and  Retrospective 
Budgeting — Households  Residing  on 
Indian  Reservations 

Section  1723  of  the  1993  Leiand  Act 
amended  Section  6(c)(l)(A)(i)  of  the  Act, 
7  U.S.C.  2015(c)(l)(A)(i),  to  exempt 
households  residing  on  Indian 
reservations  from  MRRB  effective 
February  1, 1992.  The  Department 
implemented  Section  1723  in  a  final 
rule  amending  7  CFR  273.21(b)(4)  on 
December  4. 1991,  56  FR  63605. 

Since  that  time,  several  pieces  of 
legislation  have  been  enacted  that  affect 
this  provision.  Implementation  of  this 
provision  was  initially  postponed  by 
Section  908  of  the  FACT  amendments 
until  April  1. 1993.  and  then  by  Public 
Law  103-11  (107  Stat  41)  until  February 
1. 1994.  In  the  November  1,  1993, 
rulemaking,  the  Department  proposed  at 
58  FR  58459  to  revise  7  CFR 
272.1(g)(121)(ii)  to  delete  the 
requirement  to  implement  7  CFR 
273.21(h)(4)  by  February  1.  1992.  Thus, 
proposed  7  CFR  272.1(g)(121)(ii) 
addressed  only  the  implementation  of 
provisions  concerning  the  design  of  the 
monthly  report  form.  A  new 
implementation  date  of  February  1, 
1994.  was  proposed  for  the  mandatory 
exclusion  of  households  residing  on 
Indian  reservations.  Following 
publication  of  the  proposed  rule. 
Section  1  of  Public  Law  103-205  was 
enacted  on  December  17, 1993,  again 
postponing  implementation  of  the 
prohibiRbn  concerning  MRRB  on  Indian 
^  reservations  until  March  15,  li»94.  State 
agencies  were  notified  of  this  delay 
through  an  implementing  memorandam 
dated  January  6, 1994. 

On  March '25, 1994,  the  Food  Stamp 
Program  Improvements  Act  of  1994 
(Pub.  L.  103-225  (108  Stat.  106))  was 
enacted.  Section  101(a)  of  that  law 
modified  the  prohibition  against 
monthly  reporting  for  households 
residing  on  Indian  reservations  that  had 
been  added  to  section  6(c)(1)(A)  of  the 
Act  (7  U.S.C.  2015(c)(1)).  by  Section 
1723  of  the  Leiand  Act.  Section 
6(c)(l)(C)(iii)  now  directs  that  State 
agencies  which  were  not  requiring 
households  residing  on  Indian 
reservations  to  submit  monthly  reports 
on  March  25. 1994.  are  prohibited  from 
establishing  monthly  reporting 
requirements  for  these  households. 
These  households  may  be 


retrospectively  budgeted.  State  agencies 
that  were  using  monthly  reporting  on 
March  25, 1994,  for  households  residing 
on  Indian  reservations  may  continue  to 
do  so  if  certain  enumerated  conditions 
are  met.  In  this  final  rule,  the 
Department  is  addressing  the 
prohibition  against  establishing  new 
mo.nthly  re|>orting  for  households 
residing  on  Indian  reservations  if  no 
monthly  reporting  system  was  in  place 
on  March  25, 1994.  The  Department  is 
im.luding  the  prohibition  in  this 
rulemaking  as  a  final  rule  without  prior 
notice  and  comment  because  it  is 
nondiscretionary  and,  therefore, 
(onsistent  with  5  U.S.C.  553,  prior 
notice  and  comment  would  serve  no 
practical  purpose.  The  provisions  in 
Section  101(a)  of  Pub.  L.  103-225 
dealing  with  the  one-month  grace 
period  afforded  reservation  households 
for  submitting  required  reports,  7  U.S.C. 
2015(c)(1)(C)  (i)  and  (ii).  will  be 
addressed  in  a  future  proposed 
ndemaking. 

The  Department  received  one 
«  omment  in  response  to  the  November 
1.  1993,  proposed  rule  on  this  subjet:t 
that  is  relevant  despite  the  change  in 
law  brought  about  by  Section  l(Jl(a)of 
Pub.  L.  102-225.  The  commenter 
rnquested  clarification  of  what  is  meant 
by  "residing  on  an  Indian  reservation." 
This  provision  applies  to  any  household 
residing  within  the  boundaries  of  an 
Indian  reservation.  As  defijied  in 
Settion  3(j}  of  the  Act  (7  U.S.C.  2012(j)), 
"reservation"  means  the  geographically 
determined  area  or  areas  over  which  a 
tribal  organization  (as  the  term  is 
defined  in  subsection  (p)).exen;ises 
governmental  jurisdiction.  Sedion  3(p> 
of  the  Act  defines  a  tribalorganization 
as  "the  recognized  governing  body  of  on 
Indian  tribe  (including  the  tribslly 
■  re«ognized  intertribal  otganization  of 
su(  h  tribes),  as  the  term  "Indian  tribe" 
'is  defined  in  the  Indian  Self- 
Determination  Act  {2f?  U.S.C.  4.50b(b)), 
as  well  as  any  Indian  tribe,  band,  or 
comnnnity  holding  .3  treaty  with  a  State 
goverihnp.Pt."  -  ' 

In  this  final  nde,  the  Department  is 
iidopting  as  proposed  on  November  1. 
19fl3.  the  revision  to  7  CFR 
272.1lpi(121)(ii)  to  delete  the 
requirement  to  implement  7  CFR 
273.21(b)(4)  by  February  1. 1992.  The 
Department  is  not  adopting  the 
parenthetical  phrase  "(beginning 
February  1,  1994)"  as  proposed  in  7  CFR 
273  21(b).  In  order  to  implement  the 
prohibition  barring  a  State  sgeni.y  from 
Hstahlishing  monthly  reporting  on 
Indian  reservations  if  it  was  not  doing 
so  on  March  2.'>,  1994,  the  Department 
is  revising  7  CFR  273=21(b)  to  pfohibit 
nst.'iblishing  after  Mari':h  25,  1994  any 


monthly  reporting  system  for 
households  residing  on  Indian 
reservations. 

Monthly  Reporting  and  Retrospective 
Budgeting— Prorating  Supplements  for 
New  Household  Members 

The  final  rulemaking,  "Monthly 
Reporting  and  Retrospective  Budgeting 
Amendments  and  Mass  Changes"  (56 
FR  63597,  December  4,  1991).  at  7  CFR 
273.21(n(l)(iii)(D),  authorized  a  State 
agency,  at  its  option,  to  provide  a 
prorated  supplement  for  a  new 
household  member  in  the  month  for 
which  the  change  is  reported  for. 
retrospectively  budgeted  households,  if 
the  State  agency  provided  a  prorated 
supplement  for  AFDC'The  provision 
was  effective  January  3, 1992,  and  was 
to  be  implemented  by  July  1, 1992.  This 
provision  was  a  technical  amendment 
that  allowed  State  agencies  to  treat  new 
household  members  consistent  with  its 
treatment  of  new  household  members 
for  AFDC.  ■ 

Section  910(1)  of  the  FACT 
amendments  amended  Section  9(c)(1)  of 
the  Act,  7  U.S.C  2017(c)(1),  to  prohibit 
proration  of  benefits  during  the 
certification  period  except  for  the  initial 
month.  In  a  manner  that  would  not 
confli*^  with  Section  910(1),  the 
Departnient  wanted  to  allow  State 
agencies  the  optionio  provide  a 
supplement  for  a  new  household 
member  in  the  month  the  change  is 
reported.  Therefore,  the  Department 
proposed  on  November  1, 1993,  to 
revise  7  CFR  Z73.2l(0(l)(iii)(D)  to  allow 
State  agendes  the  option  to  provide  a 
supplement  for  the  entire  month  for  a 
new  household  member  for  the  month 
in  which  the  change  was  reported 

The  Department  received  four 
tomments  on  the  proposal,  two  " 
supporting  it  and  two  requesting 
clarification.  The  Department  has 
revised  the.  language  of  the  proposed 
/revision  of  7_CFR  273.21ii}tl)(iii)(D)  to 
make  it  clear  that  State  agencies  are 
being  giyen  an  option  to  add  a  new 
household'member  in  (he  month  the 
change  is  n^ported  in  a  two-month 
.system  (the  processing  month)  or  the 
first  day  of  the  issuance  month 
following  the  month  the  report  is 
received.  If  the  State  agency  opt.s  to  add 
a  new  household  member  in  the 
proijjssiitg  month,  a  full  supplement  for 
that  member  shall  be  provided,  rather 
than  the  prorated  supplement  specified 
in  the  Dei:ember  4, 1991.  rulemaking 
concerning  MRRB.  Accordingly,  vvi»h 
the  one  change  noted  above,  llie 
proposed  revision  of  7  CFR 
273.21{fl(l)(iii)(D)  is  adopted  as  final. 


Earned  Income  Tax  Credits 

Section  11111(b)  of  the  Omnibus 
Budget  Reconcihation  Act  of  1990 
(OBRA  1990)  (Pub.  L.  101-508) 
excluded  an  Earned  Income  Tax  Credit 
(EITC)  received  .as  a  lump  sum  or  in 
payments  under  section  3507  of  the 
Internal  Revenue  Code  from  income  and 
resource  consideration  for  the 
individual  and  his/her  spouse  for  the 
month  of  its  receipt  and  the  following 
month  for  food  stamp  and  certain 
housing  programs  purposes.  Section  402 
of  the  Hunger  Prevention  Act  of  1988 
(Pub.  L.  100-435)  amended  Se«.1ion 
5(d)(14)  of  the  Act,  7  U.S.C  20l4|d)(l4), 
to  exclude  EITC  payments  from  inrame 
OBRA  1990  mandated  that  the 
exclusion  of  ETTC  pavment»^m 
resources  be  implemented  January  1, 
1991.  The  Department  proposed  in  the 
November  1 .  1993,  rulemaking  to  add  a 
paragraph  (xii)  to  7  CFR  273.8(e)(ll)  to 
exclude  any  Federal  ETTC  re<»ived  as  a 
lump  sum  or  as  payments  under  section 
3507  of  the  Internal  Revenue  Code  from 
resource  consideration  for  the  month  of 
its  receipt  and  the  following  month 
beginning  January  1,  1991.  The 
Department  did  not  receive  any 
comments  on  this  proposal.  Therefore, 
the  Departmen^is  adopting  as  final  the 
proposal  to  exclude  from  resounds  any 
Federal  E3TC  for  the  month  of  its  receipt 
and  the  following  month.  However,  as 
discussed  below,  the  exclusion  will 
replace  the  provision  that  is  currently 
located  at  7  CFR  273.8(e)n2). 

Section  13913  of  the  1993  Leiand  Ati 
amended  Section  5(g)(3)  of  the  Food 
Stamp  Act,  7  U.S.C.  2014(g)(3),  to 
extend  the  exclusion  of  any  household 
member's  EITC  as  a  resource  for  12 
montns,  if  tfJO'^usehold  was 
participating  at  the  time  of  the  receipt 
of  the  EITC  and  provided  the  household 
remains  on  the  program  continuously 
during  that  time.  In  accordance  with 
Section  13193  of  the  1993  Leiand  Ail. 
the  Department  proposed  on  November 
1.  1993.  to  modify  7  CFR 
2;>^(e)(ll)(xii)  to^xi  lude  the  EITC 
pn;,Vent  received  by  a  participating 
houselipid  consistent  with  the 
(  onditions  of  exclusion  specified  in 
Section  13913  of  the  1993  Leiand  Act, 
beginning  September  1 ,  1994.  The 
Department  hIso  proposed  that 
continuous  participation  include  hre;)tcs 
jiVp.-)rticipation  of  one  month  or  less 
due  to  administrative  reasons,  such  as 
delayed  re<.ertifications  or  missing  or 
late  monthly  reports  as  reconmiended 
in  the  legislative  history  at  139  Cong. 
Rec.  H6032.  August  4,  1993. 

The  Department  received  five 
comments  on  this  provision.  One 
commenter  requested  the  Department  Ui 
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clarify  whether  the  exclusion  applied  to 
State  and  local  EITC  payments  as  well 
as  the  Federal  EITC.  Unlike  the  two- 
month  exclusion  of  the  EITC  for 
applicants  and  participants  enacted  bv 
Section  11111(b)  of  OBRA  1990.  the  12- 
month  exclusion  for  participants 
provided  for  in  Section  13913  of  the 
1993  Leland  Act  is  not  restricted  to  the 
Federal  EITC.  The  proposed  regulatory 
language  has  been  revised  to  reflect  that 
the  12-month  exclusion  applies  to  any 
EITC  while  the  two-month  exclusion 
applies  only  to  the  Federal  EITC.  Two 
commenters  requested  that  the 
exclusion  be  a  total  exclusion,  not 
limited  to  12  months.  As  the  law 
specifically  establishes  a  12-month 
exclusion,  the  Department  is  unable  to 
make  the  exclusion  permanent.  One 
commenter  requested  that  the 
continuous  participation  provision  be 
eliminated.  That  commenter  also 
requested  two  clarifications,  (1)  whether 
the  month  of  receipt  was  the  first  month 
of  the  exclusion  and  (2)  whether  breaks 
resulting  from  one  month  suspensions 
for  ineligibility  were  included  in  the 
administrative  reasons.  The  final 
commenter  requested  that  "continuous 
participation"  be  modified  to  allow  for 
breaks  in  participation  of  longer  than 
one  month.  For  purposes  of  this 
exclusion,  the  month  of  receipt  would 
be  the  first  month  of  the  exclusion.  As 
"continuous  participation"  is  required 
by  section  13913  of  the  Leland  Act.  that 
requirement  cannot  be  eliminated. 
House  Report  No.  103-111  (May  23. 
1993).  p.  29.  states  that  "Hit  is  not 
intended  that  households  that  reapply 
within  one  month  of  their  termination 
from  the  program  be  denied  this 
exclusion."  Further,  it  is  evident  that 
Congress  intended  that  the  only  time  a 
break  in  participation  would  not  result 
in  the  loss  of  the  exclusion  is  when  the 
break  is  for  administrative  reasons  and 
provided  the  household  continues  to 
meet  the  income  and  resource  eligibility 
csiteria  {Congressional  Record,  H6032. 
August  4. 1993).  The  Department 
believes  the  intent  of  Congress  was  to 
continue  to  allow  the  exclusion  for 
administrative  reasons  only  and  for  one 
month  only.  Consequently,  the 
Department  is  adopting  as  proposed  the 
requirement  that  the  household 
participate  continuously  except  for 
breaks  of  one  month  or  less  resulting 
from  administrative  reasons. 

The  Department  proposed  that  the  12- 
monlh  EITC  exclusion  be  located  in  the 
Program  regulations  together  with  the 
two-month  EITC  exclusion  at  7  CFR 
^      273.8(e)(lH(xii).  In  the  final  rule  we  are 
placing  both  EITC  exclusions  in  7  CFR 
273.8(8)(12).  The  two-month  exclusion 


is  designated  7  CFR  273.8(e)(12)(i),  and 
the  12-month  exclusion  is  at  7  CFR 
273.8(e)(12)(ii).  It  is  necessary  to 
designate  the  exclusions  separately 
because  the  two-month  exclusion  is  in 
the  Internal  Revenue  Code  while  the  12- 
month  exclusion  is  in  the  Food  Stamp 
Act,  the  two  exclusions  have  different 
implementing  dates,  and  the  two 
exclusions  affect  different  categories  of 
recipients.  Therefore,  in  this  final  rule, 
the  Department  is  removing  an  obsolete 
exclusion  and  adding  new  7  CFR 
273.8(e)(12)(i)and(ii). 

Miscellaneous  Technical  Changes 

Budgeting  Waivers— 7  CFR  273.21(al(4l 

Section  273.21(a)(4)  of  the  regulations 
allows  FNS  to  approve  waivers  of  the 
Food  Stamp  Program  budgeting 
requirements  to  conform  food  stamp 
budgeting  procedures  to  AFDC's 
budgeting  procedures.  However,  this 
section  has  not  been  updated  to 
incorporate  the  additional  households 
excluded  from  retrospective  budgeting 
that  are  listed  in  7  CFR  273.21(b).  In 
order  to  conform  7  CFR  273.21(a)(4)  to 
7  CFR  273.21(b).  the  Department 
proposed  to  revise  the  language  in  7 
CFR  273.21(a)(4)  to  prohibit  waivers 
under  7  CFR  273.21(a)(4)  for  all 
households  in  7  CFR  273.21(b).  One 
comment  was  received  supporting  the 
proposal.  We  are  adopting  the  provision 
at  7  CFR  273.21(a)(4)  as  proposed. 

Self-Employment  Income — 7  CFH 
273.21(fH2)(i) 

The  Department  proposed  to  revise  7 
CFR  273.21(n(2)(i)  to  require  that  self- 
employment  income  be  budgeted  such 
that  the  income  would  not  affect  more 
benefit  months  than  the  number  of 
months  over  which  it  was  prorated.  This 
proposal  would  have  corrected  an 
omission  in  the  Monthly  Reporting  and 
Retrospective  Budgeting  Amendments 
and  Mass  Changes  final  rulemaking  (56 
FR  63597)  published  December  4. 1991. 
Under  the  proposal,  prorated  self- 
employment  income  would  be  treated  in 
the  same  fasluon  that  prorated  contract 
and  prorated  nonexcluded  educational 
income  is  treated.  One  comment 
opposing  the  provision  was  received. 
Ciespite  the  opposing  comment,  the 
Department  isadopting  the  provision 
because  it  makes  the  treatment  of 
prorated  self-employment  income 
similar  to  other  prorated  income  and 
more  equitably  treats  households  with 
such  income. 

Prorated  contract  and  nonexcluded 
educational  income  are  required  to  be 
budgeted  retrospectively.  In  response" to 
a  request  from  a  State  agency,  we 
proposed  at  7  CFR  273.21(0(2)  (i).  (ii). 


and  (iii)  to  require  that  prorated  self- 
employment,  contract,  and  nonexcluded 
educational  income  be  prospectively 
budgeted,  provided  that  the  income  not 
affect  more  benefit  months  than  the 
number  of  months  in  the  period  over 
which  it  is  prorated.  We  indicated  in  the 
November  1.  1993.  proposed  rule  that 
we  were  interested  in  hearing  from 
States  that  are  using  retrospective 
budgeting  as  to  whether  they  prefer  to 
retrospectively  or  prospectively  budget 
these  types  of  income.  The  Department 
received  eight  comments  on  this 
proposal.  Six  commenters  preferred  that 
we  continue  to  require  these  types  of 
income  to  be  retrospectively  budgeted 
because  continuous  regulatory  changes 
are  greater  problems  than  individual 
case  problerns  presented  by 
retrospective  budgeting.  One  State 
agency  requested  that  we  switch  to 
prospective  budgeting  and  described 
one  particular  problem  that 
retrospective  budgeting  created.  One 
commenter  recommended  thatvve  give 
State  agencies  the  option  to 
prospectively  or  retrospectively  budget 
these  types  of  income.  One  commenter 
who  preferred  to  have  the  income 
continue  to  be  retrospectively  budgeted 
requested  that  State  agencies  be  given 
the  option  to  prospectively  or 
retrospectively  budget  such  income, 
rather  than  adopt  the  proposal  to  require 
prospective  budgeting.  The  Department 
has  considered  the  comments  and  has 
decided  to  revise  the  proposed 
provision  to  permit  State  agencies  to  opt 
to  either  prospectively  or  retrospectively 
budget  such  income.  Such  option  must 
be  made  on  a  State-wide,  not  a  case-by- 
case,  basis.  The  Department  has  revised 
7  CFR  273.21(f)(2)  (i),  (ii),  and  (iii) 
accordingly  to  allow  State  agencies  to 
prorate  self-employment,  contract,  and 
nonexcluded  educational  income  either 
prospectively  or  retrospectively. 

For  consistency  with  the  prorated 
income  proposal,  the  Department 
proposed  at  7  CFR  273.21(f)(2)(iv)  that 
prorated  deductible  expenses  be 
budgeted  prospectively.  Again  for 
consistency,  the  Department  has 
changed  the  provision  at  7  CFR 
273.21(f}(2)(iv)  to  allow  State  agencies 
the  option  to  either  prospectively  or 
retrospectively  budget  prorated 
deductible  expenses.  State  agencies  may 
choose  a  different  budgeting  procedure 
for  deductions  than  income.  However, 
such  option  must  be  made  on  a  State-- 
wide,  not  a  case-by-case,  basis. 

Verification— 7  CFR  273.21(i) 

■   The  Department  proposed  in  7  CFR 
273.21(i)  to  allow  State  agencies  to 
request  verification  for  any  item  on  the 
monthly  report  that  has  changed  or 
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appears  questionable.  The  Department 
also  sought  comments  on  an  alternate 
proposal  in  the  November  l,  1993 
proposed  rule.  That  proposal  would 
allow  State  agencies  to  request  that 
verification  be  submitted  with  the 
monthly  report  form  for  any  item  that 
has  changed  or  can  be  expected  to 
change  on  a  frequent  basis.  The 
Department  received  five  comments, 
two  supporting  the  option  in  the  rule 
and  two  supporting  the  alternate 
proposal  in  the  preamble.  One 
commenter  supported  both  provisions 
under  the  aegis  of  increased  State 
agency  latitude.  As  there  was  no 
consensus  of  option  among  the 
commenters.  the  Department  has 
adopted  the  provision  as  proposed  in  7 
CFR  273.21(i)  to  allow  State  agencies  to 
request  verification  for  any  item  on  the 
monthly  report  that  has  changed  or 
appears  questionable. 

State  Agency  Action  on  Reports— 7  CFR 
273.21lj)l3) 

The  Department  proposed  to  revise 
the  first  sentence  in  7  CFR 
273.21{j)(3)(iii)  to  clarify  that  when  an 
item  is  required  to  be  verified  by  the 
State  agency  and  the  household  fails  to 
provide  that  verification,  the  actions  in 
(A)  through  (E)  will  be  taken  as 
appropriate.  One  comment  was  received 
supporting  the  proposal.  Accordingly, 
the  provision  at  7  CFR  273.21(j)(3)(iii)  is 
being  adopted  as  proposed. 

Changes  in  Reporting/Budgeting 
Status— 7  CFR  273.21(r) 

The  current  regulatory  language  at  7 
CFR  273.21(r)(2)(i)  states  that  the  first 
month  of  prospective  budgeting  would 
be  the  first  month  that  the  household 
was  no  longer  required  to  file  a  monthly 
report.  The  Department  proposed  to 
revise  7  CFR  273.21(r)(2)(i)  to  state  that 
the  household's  benefits  shall  be 
prospectively  budgeted  no  later  than  the 
first  issuance  month  for  which  no 
monthly  report  was  submitted.  Three 
commenters  supported  the  proposal. 
The  provision  at  7  CFR  273.21(r)(2)(i)  is 
being  adopted  as  proposed. 

AdditionalChanges       .  ' 

For  clarification,  the  Department 
proposed  to  delete  the  provision  on 
verification  from  7  CFR  273.9(d)(5)(i), 
adding  a  reference  to  7  CFR  273.2(f)(1). 
and  adding  the  verification  provisions 
for  homeless  households  to  7  CFR 
273.2(f)(1).  Two  commenters  supported 
the  proposal.  The  provisions  at  7  CFR 
273.9(d)(5)(i)  and  7  CFR  273.2(0(1)  are 
being  adopted  as  proposed. 

The  Department  proposed  technical 
corrections  and  revisions  to  7  CFR 
272.1(g)(121)(iij).  7  CFR  273.2(j)  and 


(i)(4)(iv)(A).  7  CFR  273.9(d)(5)(i)  and  (ii), 
7  CFR  273.9(d)(6){i)(A)  and  (ii)(C).  7 
CFR  273.21(r)(l)(i)  and  (2)(ii),  and  7 
CFR  273.21(s).  The  Department  received 
one  comment  supporting  these  technical 
corrections  and  revisions.  The 
corrections  to  7  CFR  273.21  (r)  have 
already  been  made  by  the  Federal 
Register.  We  are  adopting  the  other 
provisions  as  proposed. 

Implementation 

The  Department  did  not  receive  any 
comments  on  the  implementation 
schedule  as  proposed.  The  major 
provisions  have  implementation  dates 
required  by  law.  The  remaining  changes 
are  mostly  technical  in  nature.  The 
Department  proposed  that  those 
provisions  without  legislatively- 
mandated  effective  dates  would 
effective  and  must  be  implemented  on 
the  effective  date  of  the  final  rule. 

Accordingly,  this  action  amends  7 
CFR  272.2(g)  to  add  a  new  paragraph  to 
address  implementation  requirements 
for  this  final  action.  The  two-month. 
EITC  provision  at  7  CFR  273.8(e)(12)(i) 
was  effective  and  must  be  implemented 
according  to  statute  retroactive  to 
January  1. 1991.  The  12-month  EITC 
provision  at  7  CFR  273.8(e)(12)(ii)  will 
be  effective  and  must  be  implemented 
on  September  1. 1994.  The  prohibition 
at  7  CFR  273.21(b)  against  establishing 
new  monthly  reporting  requirements  for 
households  residing  on  Indian 
reservations  if  no  monthly  reporting 
system  was  in  place  on  March  25, 1994, 
was  effective  and  should  have  been 
implemented  on  that  date.  The 
provision  in  7  CFR  273.2(j)  concerning 
categorical  eligibility  for  GA  recipients 
was  effective  and  must  be  implemented 
retroactive  to  February  1. 1992.  The 
remaining  provisions  are  effective  and 
must  be  implemented  October  28, 1994. 

State  agencies  were  required  to 
implement  certain  provisions  of  this 
final  rule  by  FNS  implementing 
memoranda  as  follows: 

1.  The  two-month  EITC  provision  at  7 
CFR  273.8(e){12)(i)  adopts  the 
corresponding  provisions  of  the  FNS 
implementing  memorandum  dated 
February  22. 1991.  For  the  period  of 
January  1. 1991,  through  March  31. 
1991,  quality  control  reviewers  did  not 
code  errors  if  the  eligibility  worker  had 
failed  to  implement  the  EITC  resource 
exclusion  for  the  sample  month.  Quality 
control  variances  for  this  provision  were 
excluded  for  60  days  from  April  1, 1991 
in  accordance  with  7  CFR  275.12(d)(12). 

2.  The  provision  at  7  CFR  273.2(j) 
concerning  categorical  eligibility  for  GA 
recipients  adopts  the  corresponding 
provisions  of  the  FNS  implementing 
memorandum  dated  December  27, 1991, 


Quality  control  variances  for  this 
provision  were  excluded  for  60  days 
from  the  required  implementation  "dale 
of  February  1, 1992,  in  accordance  with 
7CFR273.12(d)(12). 

3.  The  provision  at  7  CFR  273.21(b) 
against  establishing  new  monthly 
reporting  requirements  for  households 
residing  on  Indian  reservations  adopts 
the  corresponding  provisions  of  the  FNS 
implementing  memorandum  dated 
March  31,  1994.  Quality  control 
variances  for  this  provision  are 
excluded  for  120  days  from  the  required 
implementation  date,  in  accordance 
with  7  CFR  275.12(d){12).  as  modified 
by  7  U.S.C.  2025(c)(3)(A). 

No  other  variance  exclusions  are 
applicable  for  these  provisions. 

Quality  control  variances  resulting 
from  implementation  of  the  remaining 
provisions  of  this  final  rule  will  be 
excluded  for  120  days  from  the  required 
implementation  date,  in  accordance 
with  7  CFR  275.12(d)(12).  as  modified 
by  7  U.S.C.  2025(c)(3)(A). 

List  ofSubiects 

7  CFR  Part  272 

Alaska.  Civil  rightsrRpod  stamps. 
Grant  programs-social  urograms. 
Reporting  and  recefdJceeping 
requirements. ' 

7  CFR  Part  273 

Administrative  practice  and 
procedures.  Aliens,  Claims,  Food 
stamps.  Grant  programs-social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security,  Students. 

Accordingly,  7  CFR  Parts  272  and  273 
are  amended  as  follows: 

1.  The.authority  citation  of  parts  272 
and  273  continues  to  read  as  follows; 

Authority:  7  U.S.C.  2011-2032 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §272.1: 

a.  Paragraph  (g)(121)(ii)  is  revised. 

b.  Paragraph  (g)(121)(iii)  is  amended 
by  adding  the  word  "by"  after  the  word 
"implemented". 

c.  A  new  paragraph  (g)(137)  is  added. 
The  revision  and  addition  read  as 
follows: 

§272.1    General  terms  and  conditions 

*         •         *         •         • 

(g)  Implementation.  •  •  • 
[Ul]  Amendment  No.  336.  "   '   * 
(ii)  The  delegation  of  the 
responsibility  for  design  of  the  monthly 
report  ftt)m  {§  273.21(h)(3)  and 
§273.21(j)(l)(ii)ofthis  chapter)  must  be 
implemented  by  February  1, 1992. 
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(137)  Amendment  No.  350.  The 
provision^  of  Amendment  No.  350  are 
effective  and  must  be  implemented  as 
follows: 

(i)  The  provision  at  §  273.8(e)(12){i)  of 
this  chapter  is  effective  and  must  be 
implemented  according  to  statute 
retroactive  to  January  1,  1991. 

(ii)  The  provision  at  §  273.8(e)(12)(ii) 
of  this  chapter  will  be  effective  and 
must  be  implemented  on  September  1, 
1994. 

(iii)  The  provision  at  §  273.21(b)  of 
this  chapter  against  establishing  new 
monthly  reporting  requirements  for 
households  residing  on  Indian 
reservations  if  no  monthly  reporting 
system  was  in  place  on  March  25, 1994 
is  effective  and  must  be  implemented 
according  to  statute  retroactive  to  March 
25.  1994. 

(iv)  The  provision  in  §  273. 2(j)  of  this 
chapter  concerning  categorical 
eligibility  for  GA  recipients  is  effective 
and  must  be  implemented  according  to 
statute  retroactive  to  February  1. 1992. 

(v)  The  remaining  provisions  are 
effective  and  must  be  implemented 
October  28. 1994. 

PART  273— CEfrriFlCATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §273.2: 

a.  A  new  paragraph  (f)(l(xi)  is  added. 

b.  The  title  of  paragraph  (j)(2)  is 
revised. 

c.  Paragraph  (iM4)(i)  is  revised;  and 

d.  Paragraph  (j)(4Kiv)(A)  is  amended 
by  removing  the  word  "eligible"  and 
adding  the  word  "ineligible"  in  its 
place.  The  addition  and  revisions  read 
as  follows: 

§  273.2    Application  processing. 

•         •         *         *         * 

(^Verification.*   *   * 
[1]  Mandatory  Verification.  *  *   * 
(xi)  Shelter  costs  for  homeless 
households.  Homeless  households 
claiming  shelter  expenses  greater  than 
the  standard  estimate  of  shelter 
expenses  (as  defined  in  §  273.9{d)(5)(i)) 
must  provide  verification  of  these 
shelter  e.xpenses.  If  a  homeless 
household  has  difficulty  in  obtaining 
traditional  types  of  verification  of     , 
shelter  costs,  the  caseworker  shall  use 
prudent  judgment  in  determining  if  the 
verification  obtained  is  adequate.  For 
example,  if  a  homeless  individual 
claims  to  have  incurred  shelter  costs  for 
several  nights  and  the  costs  are 
comparable  to  costs  typically  incurred 
by  homeless  people  for  shelter,  the 
caseworker  may  decide  to  accept  this 
infctrmatioa  as  adequate  information 
and  not  require  Either  verification. 


(!)*•• 

(2)  Categorically  eligible  PA  and  SSI  - 
households.  •  *  • 

«        *        •        •        « 

(4)  «    •   • 

(i)  Certification  of  qualifying 
progmms.  Recipients  of  be^iefits  from 
programs  that  meet  the  criteria  in 
paragraphs  (i)(4)(iKA)  through  (j)(4(i)(C). 
of  this  section  shall  be  considered 
categorically  eligible  to  receive  benefits 
from  the  Food  Stamp  Program.  If  a 
program  does  not  meet  all  of  these 
criteria,  the  State  agency  may  submit  a 
program  description  to  the  appropriate 
FNS  regional  office  for  a  determination. 
The  description  should  contain,  at  a 
minimum,  the  type  of  assistance 
provided,  the  income  eligibility 
standard,  and  the  period  for  wihich  the 
assistance  is  provided. 

(A)  The  program  must  have  income 
standards  which  do  not  exceed  the  gross 
income  eligibility  standard  in 

§  273.9(a)(1).  The  rules  of  thp  GA 
program  apply  in  determining  countable 
income. 

(B)  The  program  must  provide  GA 
benefits  as  defined  in  §  271.2  of  this 
part. 

(C)  The  program  must  provide 
benefits  which  are  not  limited  to  one- 
time emergency  assistance. 

*  »        •        •        • 

4.  In  §  273.8.  paragraph  (e)(12)  is 
revised  to  read  as  follows: 

§  273.8    Resource  eHgibNity  standards. 

*  ft        •        ft        • 

(e)  Exclusions  from  resources.  •   *   • 

(12)  Earned  income  tax  credits  shall 
be  excluded  as  f61Io%vs: 

(i)  A  Federal  earned  income  tax  credit 
received  either  as  a  lump  sum  or  as 
payments  under  section  3507  of  the 
Internal  Revenue  Code  for  the  month  of 
receipt  and  the  following  month  for  the 
individual  and  that  individual's  spouse. 

(ii)  Any  Federal.  State  or  locaPfeipmed 
income  tax  credit  received  by  any  V 
household  member  shall  be  excluded 
for  12  months,  provided  the  household 
was  participating  in  the  Food  Stamp 
Program  at  the  time  of  receipt  of  the 
earned  income  tax  credit  and  provided 
the  household  participates  continuously 
during  that  12-month  period.  Breaks  in 
participation  of  one  month  or  less  due 
to  administrative  reasons,  such  as 
delayed  recertification  or  missing  or  late 
monthly  reports,  shall  not  be  considered 
as  nonparticipation  in  determining  the 
12-month  exclusion. 


§273  J   (Amended] 

5.  In  §273.9: 

a.  Paragraph  (dKSMi)  is  amended  by 
removing  the  word  "calendar"  in  the 


first  sentence,  and  adding  the  words  "in 
accordance  with  §  273.2(f)(l)(xi)  of  this 
chapter"  after  the  word  "verified"  in  the 
eighth  sentence,  and  by  removing  the 
ninth  and  tenth  sentences. 

b.  The  title  of  paragraph  (d)(5)(ii)  is 
revised  to  read  "Household  shelter 
deduction". 

c.  Paragraph  (d)(6)(i){A)  is  amended 
by  removing  the  refereTice  to  "(d)(5)(iii)" 
and  adding  in  its  place  a  refttrence  to 
"(d)(5)(ii)(C)". 

d.  The  fourth  sentence  of  the 
undesignated  paragraph  following 
paragraph  (d){6Kii)(C)  is  amended  by 
removing  the  reference  to  "(d)(5)(iii)" 
and  adding  in  its  place  a  reference  to 
"(d)(5)(ii)(C)". 

6.  In  §273.21: 

a.  Paragraph  (a)(4)  is  revised. 

b.  Paragraph  (b)  is  revised. 

c.  Paragraph  (n(l)(iii)(D)  is  revised,  a 
new  sentence  is  added  following  the 
first  sentence  in  paragraph  (f)(2)(i).  and 
in  paragraphs  (f)(2)(ii).  (f)(2)(iii).  and 
(f)(2)(iv)  the  words  "either  prospectively 
or"  are  added  before  the  word 
"retrospectively". 

d.  The  second  sentence  in  paragraph 
(i)  is  revised. 

e.  The  introductory  text  of  paragraph 
(i)(3)(iii)  is  revised. 

f.  The  last  sentence  of  paragraph 
(r)(2)(i)  is  revised. 

g.  In  paragraph  (s).  the  word  "oV  aft^r 
the  word  "same"  is  removed. 

The  revisions  and  additions  read  as 
follows: 

§  273.21     Monthly  Reporting  and 
Retrospective  Budgeting  (MRRB). 

(a)  System  design.  •  *   • 

(4)  Budgeting  waivers.  FNS  may 
approve  waivers  of  the  budgeting 
requirements  of  this  section  to  conform 
to  budgeting  procedures  in  the  AFDC 
program,  except  for  households 
excluded  from  retrospective  budgeting 
under  paragraph  (b)  of  this  section. 

(b)  Inchidea  and  excluded 
households.  The  establishment  of  either 
a  monthly  reporting  or  retrospective 
budgeting  system  is  a  State  agency 
option.  Certain  households  are 
specifically  excluded  from  both 
monthly  reporting  and  retrospective 
budgeting.  A  household  that  is  included 
in  a  monthly  reporting  system  must  be 
retrospectively  budgeted.  Households 
not  required  to  submit  monthly  reports 
may  have  their  benefits  determined  on 
either  a  prospective  or  retrospective 
basis  at  the  State  agency's  option,  unless 
specifically  excluded  from  retrospective 
budgeting. 

(1)  The  following  households  are 
excluded  from  both  monthly  reporting 
and  retrospective  budgeting: 

(i)  Migrant  or  seasonal  farmworker 
households. 


(ii)  Households  in  which  all  members 
are  homeless  individuals. 

(iii)  Households  with  no  earned 
income  in  which  all  adult  members  are 
elderly  or  disabled 

(2)  Households  residing  on  an  Indian 
reservation  where  there  was  no  monthly 
reporting  system  in  operatiort  on  March 
25-,  1994  are  excluded  from  monthly 
reporting.  ,     " 

*         *         ft         ft         ft 

[fj  Calculating  allotments  for 
households  following  the  beginning 
mpnths — (1)  Household  composition 


(iii)  *   •   • 

(D)  The  Stale  agency  may  add  new 
members  to  the  household  effective 
either  the  month  the  household  reports 
the  gain  of  a  new  household  member  or 
the  first  day  of  the  issuance  month 
following  the  month  the  household 
reports  the  gain  of  a  new  member.  The 
benefits  shall  not  be  prorated. 
*        ft        ft        ft        ft 

(2)  Income  and  deductions.  *   •   * 
(i^  *   *   *  Such  income  shall  be 
budgeted  either  prospectively  or 
retrospectively  and  shall  not  affect  more 
benefit  months  than  the  number  of 
months  in  the  period  over  which  it  is 
annualized  or  prorated.  *   •   * 
-ft        ft        ft         ft        ft 

(i)  Verification.  *   *   •  The  State 
agency  may  designate  that  verification 
be  submitted  for  any  item  that  has 
changed  or  appears  questionable. 

(j)  State  agency  action  on  reports. 

ft  ft   ft  " 

[3]  Incomplete  filing.  '   •   •"* 
(iii)  When  a  State  agency  requires 
verification  for  the  item  listed  and  the 
household  does  not  provide  the 
verification,  the  State  agency  shall  take 
the  following  actions: 
«        ft        ft         ft        ft  - 

(r)  Procedures  for  households  that 
change  their  reporting  and  budgeting 
status.  •   •   • 

(2)  Households  which  are  so  longer 
subject  to  MBRB.  •   *   • 

(i)  Procedures  for  households  exempt 
from  MBRB.  *  •  *  The  State  agency 
shall  begin  determining  the  household's 
benefits  prospectively  no  later  than  the 
first  issuance  month  for  which  a 
household  has  not  submitted  a  monthly 
report  for  the  budget  month. 
*        ft        ft        ft        ft 

Dated:  August  21.  1994. 
Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 
Ser\'ices. 
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7  CFR  Parts  272  and  273 

[Amendment  No.  346] 
RIN  0584-AA96 

Food  Stamp  Program:  Income 
Exemption  for  Homeless  Households 
in  Transitional  Housing  Required  by 
the  Mickey  Leland  Childtiood  Hunger 
Relief  Act 

AGENCY:  Food  and  Nutrition  Serxice, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  finalizes  a  j>roposed 
rulemaking  published  on  April  ll, 
1994.  It  amends  food  stamp  regulations 
foimplement  Section  13914  ^the 
Mickey  Leland  Childhood  Hun^  Relief 
Act,  which  requires  that  the  fulUalue 
of  any  public  or  general  assistance 
housing  payments  made  to  a  third  party 
on  behalf  of  a  household  residing  in 
transitional  housing  for  the  homeless  be 
excluded  from  the  household's  income 
for  food  stamp  purposes. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: . 
Judith  M.  Seymour,  Eligibility  and 
Certification  Rulemaking  Section, 
Certification  Policy  Branch,  Program 
Development  Division,  Food  and 
Nutrition  Service.  USDA,  3101 
Center  Drive,  Alexandria,  Vi 
22302,  (703)  305-2496. 

SUPPLEMENTARY INFORMAl 

Executive  Order  12866 

This  rule  has  been 
not  significant  for  the  . 

Executive  Order  12866,^ 

has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice(s)  to  7  CFR  3015,  subpart 
V  (48  FR  29115.  June  24,  1983),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601,  et  seq.].  Ellen  Haas,  the 
Assistant  Secretary  for  Food  and 
Consumer  Services,  has  certified  that 
this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


ined  to  be 
Bs  of 
therefore. 


State  and  local  welfare  agencies  will  be 
the  most  affected  to  the  extent  that  they 
administer  the  Program. 

Paperwork  Reduction  Act 

•     This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.St:.  3507). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  tc 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"effective  date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  for  program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C 
2020(e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities);  (3)  for  program  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Background 

On  April  11,  1994,  the  Department 
published  a  proposed  rule  at  59  FR 
17050.  to  implement  Section  13914  of 
Chapter  3.  Title  XIII  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993,  Pub. 
L.  103-66  (the  Mickey  Leland 
Childhood  Hunger^ief  Act)  (the  1993 
Leland  Act).  SectioiR3914  revised 
section  5(k)(2)(F)  of  the  Food  Stamp  Ad 
of  1977,  as  amended.  7  U.S.C. 
2014(k)(2)(F),  to  require  that  the  full 
amount  of  any  public  assistance/general 
assistance  (PA/GA)  housing  assistance 
payments  made  to  a  third  party  on 
behalf  of  a  household  residing  in 
transitional  housing  for  the  homeless  be 
excluded  from  a  household's  income  for 
food  stamp  purposes. 

Comments  were  solicited  on  the 
provisions  of  the  proposed  rulemaking 
through  June  10,  1994.  This  final  action 
addresses  the  commenters'  concerns. 
Comments  which  were  unclear  or  not 
pertinent  to  this  rulemaking  are  not 
addressed  in  this  preamble.  Readers  art* 
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referred  to  the  proposed  rule  for  a  more 
complete  understanding  of  this  final 
action. 

The  Department  received  2  comment 
letters  on  the  proposed  rule,  both 
supportive  of  the  proposed  provision. 
The  first  commenter  wrote  that  although 
the  immediate  crisis  of  homelessness  is 
lifted  when  a  household  enters  a 
transitional  housing  program,  the 
household  may  continue  to  face  the 
threat  of  homelessness  for  some  time  to 
come.  The  commenter  felt  that  it  only 
made  sense,  therefore,  to  disregard 
transitional  housing  pavments  as 
income  for  food  stamp  purposes  because 
the  increased  food  stamps  which  would 
result  could  very  well  make  the 
difference  as  to  whether  or  not  a 
household  is  able  to  remain  in  its 
residence. 

The  second  commenter  supported  the 
Department's  decision  to  use  the 
Department  of  Housing  and  Urban 
Developments  (HUD)  current  definition 
of  transitional  housing,  established  in 
Section  1403(a)  of  the  Stewart  B. 
McKinney  Homeless  Housing 
Assistance  Amendments  Act  of  1992. 
Title  XIV  of  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550  (the  1992  McKinney 
Act).  42  U.S.C.  11384(b).  as  the  criteria 
for  evaluating  whether  housing 
programs  are  transitional.  In  the 
preamble  of  the  proposed  rule  (59  FR  at 
17051).  the  Department  chose  not  to 
promulgate  regulations  which  would 
further  define  the  term  "transitional 
housing."  The  Department  felt  that  the 
intent  of  the  1993  Leland  Act  would 
best  be  served  by  allowing  State 
agencies  to  make  case-by-case 
determinations  as  to  whether  housing 
for  homeless  households  was 
transitional  or  permanent  using  the 
1992  McKinney  Act's  definition  as  an 
evaluation  criterion.  Housing  is 
transitional  if  its  purpose  "is  to  facilitate 
the  movem.ent  of  homeless  individuals 
and  families  to  permanent  housing 
within  24  months  or  such  longer  period 
as  the  Secretary  [of  Housing  and  Urban 
Development!  determines  necessary." 
42  U.S.C.  11384(b).  This  definition  of 
transitional  housing  does  not  exclude 
specific  t>'pes  of  housing  and  does  not 
require  the  presence  of  cooking  facilities 
for  a  dwelling  to  be  considered 
transitional  housing. 

The  commenter  felt  that  the  breadth 
and  inclusiveness  of  the  McKinney 
Act's  definition  of  transitional  housing 
is  the  strength  of  the  proposed  rule.  The 
commenter  wrote  that  the  definition 
"helps  each  locale  to  devise  a 
continuum  of  care  that  meets  its 
particular  needs  by  pennitting  it  to  use 
the  form  of  transitional  housing  that  is 


best  suited  to  the  local  system." 
However,  the  commenter  hoped  that  the 
Department's  intention  to  afford  State 
agencies  latitude  in  determining 
whether  housing  is  transitional  will  not 
mean  that  local  transitional  housing 
programs  will  have  to  conform  to 
arbitrary  State  definitions  of  transitional 
housing  in  order  for  clients  to  get  all  of 
the  food  stamps  to  which  they  should  be 
entitled. 

It  is  the  Department's  intention  that 
all  types  of  housing  meant  to  be 
transitional  should  be  considered  as 
such  for  the  purposes  of  the  exclusion 
granted  by  Section  13914  of  the  1993 
Leland  Act.  Thus,  the  Department 
encourages  State  agencies  when   " 
administering  the  exclusion  to  adopt  a 
flexible  definition  of  transitional 
housing  so  that  clients  participating  in 
local  housing  programs  meant  to  be 
transitional  will  not  be  denied  the 
exclusion. 

No  other  comments  were  received  on 
the  provision  of  the  proposed  rule. 
Therefore,  the  Department  is  adopting 
the  proposed  rule  as  final  without 
change. 

Implementation 

Section  13971  of  the  1993  Leland  Act 
requires  that  the  provisions  of  this 
rulemaking  be  effective  and 
implemented  September  1,  1994.  The 
provision  must  be  implemented  for  all 
households  that  newly  apply  for 
Program  benefits  on  or  after  the  required 
implementation  date.  The  current 
caseload  shall  be  converted  to  these 
provisions  at  the  household's  request,  at 
the  time  of  recertification,  or  when  the 
case  is  next  reviewed,  whichever  occurs 
first.  The  State  agency  must  provide 
restored  benefits  to  such  households 
back  to  the  required  impleirtentation 
date  or  the  date  of  application 
whichever  is  later.  If  for  any  reason  a 
State  agency  fails  to  implement  on  the 
required  implementation  date,  restored 
benefits  shall  be  provided,  if 
appropriate,  back  to  the  required 
implementation  date  or  the  datPof 
application  whichever  is  later.  Any 
variances  resulting  from 
implementation  of  the  provisions  of  this 
amendment  shall  be  excluded  from 
Quality  Control  error  analysis  for  120 
days  from  this  required  implementation 
date  in  accordance  with  7  CFR 
275.12(dK2)(vii). 

List  of  Subjecfs 

7  CFR  Part  272 

Alaska.  Civil  Rights.  Food  Stamps, 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 


7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens.  Claims,  Food  stamps, 
Fraud,  Grant  programs-social  programs. 
Penalties,  Records.  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly.  7  CFR  Parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  272  and  273  continues  to  read  as 
follows: 

Authority:  7  DSC  2011-2032 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1,  paragraph  (g)(136)  is 
added  to  read  as  follows: 

§  272.1    General  terms  and  conditions. 

«         •         «         «         « 

(g)  Implementation  •   *   • 
(136)  Amendment  No.  346.  The 
provision  oi  Amendment  Mo.  346 
regarding  an  income  exclusion  for 
homeless  households  living  in 
transitional  housing  is  effective  and 
mu.st  be  implemented  no  later  than 
September  1. 1994.  Any  variances 
resulting  from  implementation  of  the 
provisions  of  this  amendment  shall  be 
excluded  from  error  analysis  for  120 
days  from  this  required  implementation 
date  in  accordance  with  7  CFR 
275.12(d)(2)(vii).  The  provision  must  be 
implemented  for  all  households  that 
newly  apply  for  Program  benefits  on  or 
after  the  required  implementation  date. 
The  current  caseload  shall  be  converted 
to  these  provisions  at  the  household's 
request,  at  the  time  of  recertification.  or 
when  the  case  is  next  reviewed, 
whichever  occurs  first.  The  State  agericy 
must  provide  restored  benefits  to  such 
households  back  to  the  required 
implementation  date  or  the  date  of 
application  whichever  is  later.  If  for  any 
reason  a  State  agency  fails  to  implement 
on  the  required  implementation  date, 
restored  benefits  shall  be  provided,  if 
appropriate,  back  to  the  required 
implementation  date  or  the  date  of 
applicatioit;  whichever  is  later. 

PART  273— CERTiFtCATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §273.9.  paragraph  {c)(l)(ii)(D)  is 
revised  to  read  as  follows: 

§  273,9    Income  and  deductions. 

*        *        *■■•_"» 

(c)  Income  exclusions.  *  *   * 
(!)••• 

(iU*   *  * 

(D)  Housing  assistance  payments 
made  to  a  third  party  on  behalf  of  a 


household  residing  in  transitional 
housing  for  the  homeles^P^ 

*        •        •        •        • 

Dated:  August  2. 1994. 

Eilen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 
.Services. 

(FR  Doc.  94-21187  Filed  8-26-94:  8:45  am) 
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Agricultural  Marketing  Service 
7  CFR  Part  931 

[Docket  No.  FV94-931-1IFR]   - 

Fresh  Bartlett  Pears  Grown  in  Oregot*- 
and  Washington;  Expenses  and 
Assessment  Rate  for  the  1994-95 
Fiscal  Year 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes  an 
assessment  rate  for  the  Northwest  Fresh 
Bartlett  Pear  Marketing  Committee 
(Committee)  under  Marketing  Order  No. 
931  for  the  1994-95  fiscal  year. 
Authorization  of  this  budget  enables  the 
Committee  to  incur  expenses  that  are 
■  reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  the 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  July  1. 1994,  through 
June  30, 1995.  Comments  received  by 
September  28, 1994,  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division.  AMS.     - 
USDA.  P.O.  Box  96456.  Room  2523-S. 
Washington,  DC  20090-6456,  or  by 
FAX:  202-720-5698.  Comments  should  - 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  Room  2523-S,  Washington, 
DC  20090-6456,  telephone: 202-720- 
5127;  or  Teresa  L.  Hutchinson, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division.  AMS,  USDA, 
Creen-Wyatt  Federal  Building,  Room 
369.  1220  Southwest  Third  Avenue, 


Portland,  Oregon  97204,  telephone: 
503-326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  141  and  Marketing  Order  No.  931. 
both  as  amended  [  7  CFR  Part  931], 
regulating  the  handling  of  fresh  Bartlett 
pears  grown  in  Oregon  and  Washington. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674],  hereinafter 
rpferred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect,  Bartlett 
pears  grown  in  Oregon  and  Washington 
are  subject  to  assessments.  Funds  to 
administer  the  Bartlett  pear  marketing 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  s{>ecified  herein  will 
be  applicable  to  all  assessable  pears 
during  the  1994-95  fiscal  year 
begirming  July  1. 1994.  and  ends  June 
30,  1995.  This  interim  final  rule  will  not 
preempt  any^tate  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the   . 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to-be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in' 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  pro\ided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulator>-  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  thi^ 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undulv 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  ovkoi 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  65  handlers 
regulated  imder  the  marketing  order 
each  year  and  approximately  1,800 
producers  of  Bartlett  pears.  Small   ' 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  aimual  receipts  of  less  than 
5500,000.  and  small  agricidtural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Bartlett  pear  handlers  and 
producers  in  Oregon  and  Washington 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  year  was  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  appro vaV  The  meml>ers  of  the 
Committee  are  producers  and  handlers 
of  Bartlett  pelu-s.  They  are  familiar  with 
the  Committers  needs  and  with  the 
costs  for  goods Vnd  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appkipriate  budget.  The 
budget  was  formuVited  and  discussed  in 
a  public  meeting.  Tnus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  Bartlett  pears  grown 
in  Oregon  and  Washington.  Because  that 
rate  will  be  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  that  will 
provide  sufficient  income  to  pey  the 
Committee's  expenses. 

The  Committee  met  on  June  2.  1994, 
and  unanimously  recommended  total 
expenses  of  $96,410  with  an  assessment 
rate  of  $0.02  per  standard  box  or 
equivalent  for  the  1994-95  fiscal  year 
In  comparison,  1993-94  budgeted 
expenses  were  $112,425.  with  an 
approved  assessment  rate  of  $0,025  per 
standard  box  or  equivalent.  This 
represents  a  $16,015  decrease  in 
expenses  and  a  $0,005  decrease  in  the 
assessment  rate  fenm  the  amounts 
recommended  for  the  current  fiscal  year. 

The  assessment  rate,  when  applied  to 
anticipated  pear  shipments  of  2.721.886 
standard  boxes  or  equivalent  will  yield 
$54,438  in  assessment  income. 
Assessment  income,  combined  with 
$4,000  from  other  income  sources,  and 
$37,972  tmm  the  Committees 
authorized  reserve,  will  be  adequate  to 
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cover  budgeted  expenses.  The         ' 
withdrawal  of  $37,972  from  the 
Committee's  authorized  reserve  fund 
will  result  in  no  reser\'e  remaining  at 
the  end  of  the  1994-95  fiscal  year. 

Major  expense  categories  for  the 
1994-95  fiscal  year  include  542,68.3  for 
salaries,  517,597  for  unshared 
contingency,  and  $4,695  in  employee 
health  benefits. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 

I  tMsis;  (2)  the  fiscal  year  be^an  on  July 
1, 1994,  and  the  marketing  order 

!  requires  that  the  rate  of  assessment  for 
the  fiscal  year  apply  to  all  assessable 
Bartlett  pears  handled  during  the  fiscal 
year;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
budget  actions  issued  in  past  years;  and 
|4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  931 

Marketing  agreements,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  931  is  amended  as 
follows: 
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PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  931  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  931.229  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  931 .229    Expenses  and  assessment  rate. 

Expenses  of  $96,410  by  the  Northwest 
Fresh  Bartlett  Pear  Marketing 
Committee,  are  authorized,  and  an 
assessment  rate  of  50.02  per  standard 
box  or  equivalent  of  assessable  pears  is 
established  for  the  fiscal  year  ending 
June  30,  1995.  Unexpended  funds  may 
be  carried  over  as  a  resen  e. 
Eric  M .  Forman, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-21191  Filed  8-26-94;  845  am] 

BILLING  CODE  3410-02-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 

[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banks;  Change  in  Discount 
Rate 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

SUMMARY:  The  Board  of  Governors  has 
amended  its  Regulation  A  on  Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
refiect  its  approval  of  an  increase  in  the 
basic  discount  rate  at  each  Federal 
Reserve  Bank.  The  Board  acted  on 
requests  submitted  by  the  Boards  of 
Directors  of  the  twelve  Federal  Reserve 
Banks. 

EFFECTIVE  DATE:  These  amendments  to 
part  201  (Regulation  A)  were  effective 
August  18,  1994.  The  rate  changes  for 
adjustment  credit  were  effective  on  the 
dates  specified  in  §201.51. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Wiles,  Secretary  of  the 
Board  (202/452-3257J;  for  the  hearing 
impaired  only,  Telecommunications 
Device  for  the  Deaf  (TDD)  (202/452- 
3544),  Dorothea  Thompson,  Board  of 
Governors  of  the  Federal  Reser\  e 
System.  Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b).  13, 14. 
19.  et  al..  of  the  Federal  Reserve  Act.  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201)  to  incorporate  changes  in 


discount  rates  on  Federal  Reser\e  Bank 
extensions  of  credit.  The  discount  rates 
are  the  interest  rates  charged  to 
depository  institutions  when  they 
borrow  from  their  district  Reserve 
Banks. 

The  "basic  discount  rate"  is  a  fixed 
rate  charged  by  Reserve  Banks  for 
adjustment  credit  and.  at  the  Reserve 
Bank's  discretion,  for  extended  credit. 
In  increasing  the  basic  discount  rate,  the 
Board  acted  on  requests  submitted  by 
the  Boards  of  Directors  of  the  Federal 
Reserve  Banks  of  Boston,  New  York, 
Richmond,  Kansas  City  and  Dallas.  The 
new  rates  were  effective  on  the  dates 
specified  below.  The  increase  was  made 
to  keep  infiationary  pressures 
contained,  and  thereby  foster 
sustainable  economic  growth.   - 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  adoption  of  this 
amendment  because  the  Board  for  "good 
cause"  finds  that  delaying  the  change  in 
the  basic  discount  rate  in  order  to  allow 
notice  and  public  comment  on  the 
change  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  in 
maintaining  sustained,  noninfiationary 
growth.' 

The  provisions  of  5  U.S.C.  553(d)  that 
prescribe  30  days'  prior  notice  of  the 
effective  date  of  a  rule  have  not  been 
followed  because  section  553(d) 
provides  that  such  prior  notice  is  not 
necessary  whenever  there  is  good  cause 
for  finding  that  such  notice  is  contrary  _ 
to  the  public  interest.  As  previously 
stated,  the  Board  determined  that 
delaying  the  changes  in  the  basic 
discount  rate  is  contrary  to  the  public 
interest. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  BOSCb)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  the  Board  certifies  that  the 
change  in  the  basic  discount  rate  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  Although  the  change  increases 
the  rate  of  interest  charged  to  borrowers 
from  Reserve  Banks,  the  Board  believes 
that  the  higher  cost  of  funds  is 
outweighed  by  the  salutary  effect  on  the 
economy. 

List  of  Subjects  inl2  CFR  Fart  201 

Banks,  banking.  Credit,  Federal 
Reserve  System. 

For  the  reasons  outlined  in  the 
preamble,  the  Board  of  Governors  . 
amends  12  CFR  part  201  as  follows: 


PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BAMKS 
(REGULATION  A) 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U.S.C.  343  et  seq..  347a, 
347b.  347c.  347d,  348  et  seq.,  357,  374.  374a 
and  461. 

2.  Section  201.51  is  revised  to  read  as 
follows: 

§  201 .51    Adjustment  credit  for  depository 
institutions. 

The  rates  for  adjustment  credit 
provided  to  depository  institutions 
under  §201. 3(a)  are: 


Federal  reserve 
bank 

Rate 

Eftective 

Boston 

4.0 

August  16,  1994: 

New  York  

4.0 

August  16,  1994. 

Philadelphia  

4.0 

August  18,  1994. 

Cleveland 

4.0 

August  17,  1994. 

Richmond 

4.0 

August  16,  1994. 

Atlanta 

4.0 

August  18,  1994. 

Chtcago 

4.0 

August  16,  1994. 

St.  Louis 

4.0 

August  16,  1994. 

Minneapolis 

4.0 

August  18,  1994. 

Kansas  City 

4-0 

August  16,  1994. 

Dallas 

4.0 

August  16,  1994. 

San  Francisco  .. 

4.0 

August  17,  1994. 

'  The  Board's  Rules  of  Procedure  proviup  th.it 
ddvance  notice  and  deferred  effective  date  wiii 
ordinarily  be  omitted  in  the  public  interest  for 
ch,ing(!s  in  discount  rates.  12  CFR  262.2(c) 


By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System, 
August  23. 1994. 
WUIiam  W.  WUes. 
Secretary  of  the  Board. 
(FR  Doc.  94-21212  Filed  8-26-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

l5CFRPart94e 
[Docket  No.  920383-4207] 
R«N064«-AE73 

Weather  Service  Modernization 

AGENCY:  National  Weather  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  On  December  3. 1993,  the 
National  Weather  Service  (NWS) 
published  final  rules  estaUishing  its 
internal  process  ftsr  certifying  that  there 
will  be  no  degradation  of  weather 
services  as  a  result  of  consolidating, 
automating,  or  relocating  a  field  office 
during  the  first  stage  of  the 
modemizatioa  of  the  Weather  Service. 
These  rules  defined  what  constitutes 
"consolidating"  or  "autonutiog"  a  field 


office  in  terms  of  replacing  or  removing 
personnel  from  that  office.  Today,  NWS 
is  issuing  this  interpretative  rule  to 
amend  the  definitions  of  "automate" 
and  "consolidate"  to  clarify  that 
reductions  in  hours  of  operation  of  a 
field  office  do  hot  require  certification  if 
caused  by  unpiaimed  decreases  in  staff 
that  are  beyond  the  control  of  the  NWS, 
such  as  employees  retiring  or  taking 
other  positions  outside  or  within  NWS. 
Similarly.  NWS  is  amending  the 
definition  of  "change  operations  at  a 
field  office"  to  clarify  that  such 
employee  actions  do  not  require 
advance  notification  to  Congress  in  the 
National  Implementation  Plan  even 
though  there  may  be  a  temporary 
reduction  in  the  staffirtg  level  at  affected 
offices.  Finally,  NWS  is  defining 
"unplanned  decrease  in  staff  to  mean 
a  temporary  reduction  in  the  number  of 
employees  available  for  duty  at  a  field 
office  resulting  from  employee 
retirement,  resignation,  extended  side 
leave  or  emergency  leave,  or  voluntary 
acceptance  of  training  or  of  a  position 
outside  that  field  office, 
EFFECTIVE  DATE:  August  29,  1994. 
FOR  FURTHER  INfORWIATlON  CONTACT: 
Senator  Raygor,  (301)  713-0391. 
SUPPLEMENTARY  INFORMATION:  On 
December  3,  1993,  the  NWS  published 
final  regulations  setting  forth  its  internal 
procedures  for  certifying  that  there 
would  be  no  degradation  of  services  as 
a  result  of  consolidating,  automating,  or 
relocating  a  field  office  during  the  initial 
stage  of  modernization  (58  FR  64088). 
These  regulations  www  based  on  the 
provisions  of  the  Weather  Service 
Modernization  Act.  title  VII  of  Public 
Law  102-567  (15  U.S.C.  313n). 

During  the  modernization,  the  current 
field  office  structxire  of  52  Weather 
Service  Forecast  Offices  and  about  200 
smaller  Weather  Service  Offices  will 
evolve  into  a  new  structure  consisting  of 
117  Weather  Forecast  Offices  with 
uniform  service  responsibilities  using 
more  sophisticated  technology 
including  new  radars  {WSR-88Ds)  and 
a  new  automated  surface  observing 
system  (ASOS).  The  ability  of  the  NWS 
to  phase  down  an  old  office  will  depend 
primarily  on  when  the  office's  radar 
responsibilities  can  be  assumed  by  one 
or  more  new  radars  and/or  when  the 
office's  surface  observation 
responsibilities  can  be  assumed  by  an 
ASOS. 

A  basic  purpose  of  the  Act  and  the 
regulations  is  to  ensure  that,  before 
phasing  dotvo  an  old  office,  the  NWS 
provides  adequate  assunnoe  that  the 
services  proviided  with  the  new 
technology,  either  tvitfa  ttw  WSR-88Ds 
at  the  new  offices  or  with  the  ASOS 


units,  will  continue  to  be  at  least  equal 
to  existing  services.  This  assurance  is 
provided  through  a  certification  that 
there  will  be  no  degradation  of  service 
as  the  result  of  "consolidating"  the 
office  (if  it  is  operating  a  radar  that  will 
be  replaced  by  one  or  more  new  WSR- 
88D(s))  or  "automating"  the  office  (if  it 
takes  surface  obsen'ations  that  will  be 
replaced  by  an  ASOS). 

The  Act  defines  the  term  "automate" 
as  "replacling]  employees  with 
automated  weather  service  equipment." 
Section  946.2  of  the  regulations  further 
elaborates  that  an  employee  performing 
surface  observations  at  a  field  office  is 
"replaced"  when  he  or  she  is:  "(1) 
removed  from  the  field  office,  or  (2) 
formally  requested  to  cease  performing 
all  observational  responsibilities  at  that 
office"  after  the  office  has  installed 
automated  weather  service  observation 
equipment  and  reduced  or  eliminated 
its  surface  observation  responsibilities. 

The  Act  does  not  define  the  term 
"consolidate."  Section  946.2  of  the 
regulations  defines  the  term  analogously 
to  the  term  "automate"  as  "removling] 
some  positions  from  a  field  office 
(without  closing  that  office)  after  those 
responsibilities  iidve  been  reduced  or 
eliminated  by  the  commissioning  of  one 
or  more  NEXRADs.  the 
decommissioning  of  the  radar  operated 
by  that  office,  if  any.  and  the 
combination  of  that  office's  * 
responsibilities  with  those  i^f  another 
field  office."  7 

Implicit  in  both^efipiflons  and  in  the 
entire  concept  of  certification  is  the 
assumption  that  the  actions  involved  are 
subject  to  NWS  control.  However,  a 
number  of  offices  are  being  affected  by 
employee  decisions  that  are  beyond 
NWS  control:  retirements,  resignations, 
illnesses,  training  requests,  and 
acceptance  of  fobs  at  other  offices. 

In  some  cases,  an  employee  resigns  or 
voluntarily  transfers  before  the 
introduction  of  an  ASOS  unit  at  the 
relevant  office.  In  other  cases,  the 
employee  action  may  coincide  with  the 
introduction  of  the  modernized 
technology.  For  example,  at  a  typical 
five  person  WSO,  if  one  employee 
retires  and  a  second  accepts  another 
position,  it  may  be  necessary  to 
temporarily  reduce  the  operating  hours 
of  that  office.  If  this  redaction  occurs  at 
an  office  operating  a  radar  after  a 
replacement  WSR-88D  has  begun  to 
operate,  some  might  argue  that  a 
"consolidation"  has  occurred.  Similarly, 
if  the  reduction  occurred  after  the 
introductioTi  of  the  relevant  ASOS,  some 
might  argue,  incorrectly,  that  an 
"automation"  occurred. 

In  both  types  of  cases,  the  NWS 
responds  as  it  hictmiceUy  has 


IMI 
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responded:  by  operating  as  efficiently  as 
it  can  while  shorthanded  and  filling  the 
vacancy(ies)  as  quickly  as  possible.  The 
present  regulations  are  ambicuous  in 
these  cases.  The  amendment^made 
today  to  the  regulations  clarifjcthat 
neither  unplanned  reduction  constitutes 
a  certifiable  action. 

This  interpretative  rule  amends  the 
definitions  of  "automate"  and 
"consolidate"  to  clarify  that  reductions 
in  hours  of  operation  of  a  field  office  do 
not  require  certification  if  caused  by 
unplanned  decreases  in  staff  resulting 
from  employee  actions  beyond  the 
control  of  the  NWS,  such  as  employees 
retiring  or  taking  other  positions  outside 
or  within  NWS.  The  interpretative  rule  " 
adds  a  definition  for  "unplanned 
decrease  in  staff  defining  the  term  to 
mean  a  temporary  reduction  in  the 
number  of  employees  available  for  duty 
at  a  field  office  resulting  from  employee 
retirement,  resignation,  extended  sick 
leave  or  emergency  leave,  or  voluntary 
acceptance  of  training  or  of  a  position 
outside  that  field  office. 

Finally,  the  phrase  "change 
operations  at  a  field  office"  is  amended 
to  clarify  that  such  employee  actions  do 
not  constitute  a  change  in  operations 
requiring  advance  notification  to 
Congress  in  the  National 
Implementation  Plan  even  though  there 
may  be  a  temporary  reduction  in  the 
staffing  level  at  the  affected  office.  The 
timing  of  such  employee  actions  simply 
precludes  such  notification. 

A.  Classification  Under  Executive 
Order 1286fi 

This  interpretative  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

B.  Administrative  Procedure  Act  and 
Regulatory  Flexibility  Act 

This  interpretative  rule  makps 
clarifying  amendments  to  the 
definitions  of  several  words  and  phrases 
used  by  NWS  in  its  procedures  for 
certifying  that  "no  degradation"  of 
weather  ser\'ices  to  areas  affected  by  "the 
consolidation,  automation  or  relocation 
of  a  field  office  in  the  course  of 
modernizing  NWS.  Since  this  is  an 
interpretative  rule,  under  section 
553(b)(A)  of  the  Administrative 
Procedure  Act  (APA),  notice-and- 
comment  rulemaking  is  not  required. 
Accordingly,  under  section  603  of  the 
Regulator  Flexibility  Act,  preparation 
of  a  RagfTlatory  Flexibility  Analysis  is 
not  required  for  this  rule.  As  an 
interpretative  rule,  under  section 
553(d)(2)  of  the  APA,  it  can  and  is  being 
made  immediately  effective. 


C.  Paperwork  Reduction  Act 

These  regulations  do  not  contain  an 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act. 

D.  E.0. 12612 

The  regulations  do  not  contain 
policies  with  sufficient  Federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612. 

E.  National  Environmental  Policy  Act 

NOAA  has  concluded  that  issuances 
of  this  interpretative  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required.  A  programmatic 
Environmental  Impact  Statement  (EIS) 
regarding  NEXRAD  was  prepared  in 
November  1984,  and  an  Environmental 
Assessment  to  update  the  portion  of  the 
EIS  dealing  with  the  bioeffects  of 
NEXRAD  non-ionizing  radiation  was 
issued  in  March  1993. 

List  of  Subjects  inl5  CFR  Part  946 

Administrative  practice  and 
procedure.  National  Weather  Service, 
Weather  serx'ice  modernization. 

Dated:  August  22. 1994. 
Elbert  W.  Friday,  Jr., 

Assistant  Administrator  for  Weat)ier  Serxices. 
Accordingly,  for  the  reasons  set  out  in 
the  preamble,  15  CFR  part  946  is 
amended  as  follows: 

PART  946— MODERNIZATION  OF  THE 
WEATHER  SERVICE 

1.  The  authority  section  for  part  946 
continues  to  read  as  follows: 

Authority:  Title  VII  of  Pub.  L.  102-567, 106 
Stat.  4303, 15  U.S.C.  313  note. 

2.  In  §  946.2.  by  revising  the 
definitions  for  "Automate  (or 
automation)",  "Change  operations  at  a 
field  office",  and  "Consolidate  (or 
consolidation)",  and  by  adding  in 
alphabetical  order  a  definition  of  the 
term  "Unplanned  decreases  in  .staff  to 
read  as  follows: 

§  946.2    Definitions. 

Automate  (or  automation)  means  to 
replace  employees  performing  surface 
observations  at  a  field  office  with 
automated  weather  service  observation 
equipment.  For  the  purposes  of  this 
definition,  an  employee  performing 
surface  observations  at  a  field  office  is 
replaced  when  that  office,  after 
installing  such  equipment,  reduces  or 
eliminates  its  responsibility  for  taking 
surface  observations  and  removes  the 
employee  from  that  field  office,  or 


formally  requests  the  employee  to  cease 
performing  all  observational 
responsibilities  at  that  office.  Automate 
does  not  include  temporarily  reducing 
the  hours  of  operation  during  which  a 
field  office  is  responsible  for  surface 
pbservations  or  augmenting/backing  up 
an  ASOS  when  such  reduction  results 
from  an  unplanned  decrease  in  staff. 

•  *        »        *     .   » 

Change  operations  at  a  field  office 
means  to  transfer  service  responsibility, 
commission  weather  observation 
systems,  decommission  a  NWS  radar, 
move  an  entire  field  office  to  a  new 
location  inside  the  local  commuting  and 
service  area,  or  significantly  change  the 
staffing  level  of  a  field  office  except 
where  the  staffing  change  constitutes  a 
consolidation  or  automation  or  where 
there  is  an  unplanned  decrease  in  staff. 

•  *        *        •        • 

Consolidate  (or  consolidation)  mean«^ 
to  remove  some  positions  from  a  field 
office  (without  closing  that  office)  after 
those  responsibilities  have  been  reduced 
or  eliminated  by  the  commissioning  of 
one  or  more  NEXRADS,  the 
decommissioning  of  the  radar  operated 
by  that  office,  if  any.  and  the 
combination  of  that  office's 
responsibilities  with  those  of  another 
field  office.  Consolidate  does  not 
include  temporarily  reducing  the  hours 
during  which  a  field  office  is 
responsible  for  operating  a  radar  when 
s'lch  reduction  results  from  an 
unplanned  decrease  in  staff. 

•  *        »        •        • , 

Unplanned  decrease  in  staff  means  a 
temporary  reduction  in  the  number  of 
employees  available  for  duty  at  a  field- 
office  resulting  from  employee 
retirement,  resignation,  extended  sick 
leave  or  emergency  leave,  or  voluntar>' 
acceptance  of  training  or  of  a  position 
outside  that  field  office. 
***** 

IFR  Doc.  94-21099  Filed  &-26-94:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Drug  Administration 

21  CFR  Parts  510  and  529 

Certain  Other  Dosage  Form  New 
Animal  Drugs;  Isoflurane 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 


approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Inhalon  Pharmaceuticals.  Inc.  The 
ANADA  provides  for  the  use  of  a 
generic  isoflurane  for  induction  and 
maintenance  of  anesthesia  in  horses  and 
dogs. 

EFFECTIVE  DATE:  August  29, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  D.  Rollins,  Center  for  Veterinary 
Medicine  (HFV-110).  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1612. 
SUPPLEMENTARY  INFORMATION:  Inhalon 
Pharmaceuticals,  Inc..  P.O.  Box  21170, 
Lehigh  Valley,  PA  18002.  filed  ANADA 
200-141,  which  provides  for  the  use  of 
a  generic  isoflurane  (99.9  percent 
isofiurane  solution)  for  induction  and 
maintenance  of  anesthesia  in  horses  and 
dogs. 

Inhalon  Pharmaceuticals'  ANADA 
200-141  for  isoflurane  is  approved  as  a 
generic  copy  of  Anaquest's  NADA  135- 
773  for  isofiurane.  The  ANADA  is 
approved  as  of  July  26, 1994,  and  the 
regulations  are  amended  in  21  CFR 
529.1186  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition,  Inhalon  Pharmaceuticals. 
Inc..  has  not  previously  been  listed  in  21 
CFR  510.600  (c)(1)  and  (c)(2)  as  sponsor 
of  an  approved  application.  That  section 
is  amended  to  add  entries  for  the  firm. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2){ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville.  MD  20857. 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects 

21  CFH  Part  510 

Administrative  practice  and- 
procedure,  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 


21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  51j0  and  529  is  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502,  503. 
512.  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331.  351,  352 
353.  360b,  371.  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  adding 
alphabetically  a  new  entry  for  "Inhalon 
Pharmaceuticals.  Inc."  and  in  the  table 
in  paragraph  (c)(2)  by  adding 
numerically  a  new  entry  for  "060307"  ro 
read  as  follows: 

§  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

•         *         •         *         • 

(c)*   •   • 
(1)  ....  _ 


Firm  name  and  address 


Drug  la- 
beler 
code 


Inhalon  Phamiaceuticals,  Inc.,  P.O. 
Box  21170.  Lehigh  Valley,  PA 
18002  060307 


(2).    .    . 


Drug  label- 
er code 


Firm  name  and  address 


060307 Inhalon    Phamiaceuticals,    Inc., 

P.O.  Box  21170,  Lehtgh  Val- 
ley, PA  18002 


PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§529.1186    [Amended] 

2.  Section  529.1186  Isoflurane  is 
amended  in  paragraph  (b)  by  removing 
the  phrase  "Nos.  010019  and  000074" 
and  adding  in  its  place  "Nos.  010019. 
000074.  and  06037". 


Dated:  August  19. 1994. 
Stephen  F.  Sundlof. 

Director.  Center  for  Veterinary  Medicine. 
IFR  Doc.  94-21158  Filed  8-26-94;  8:45  ami 

BILLING  CODE  4160-01 -M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD05-94-08] 

Drawbridge  Operation  Regulations; 
Spa  Creek,  MD 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Interim  final  rule  with  request 

for  comments. 


SUMMARY:  The  Coast  Guard  is  changing 
the  regulations  governing  the  SR  181    > 
bridge  over  Spa  Creek,  mile  0.4.  in    -' 
Annapolis,  Mar>land,  by  restricting  the 
number  of  bridge  openings  during  the 
boating  season  between  the  hours  of 
7:30  p.m.  to  7:30  a.m.  This  rule  is 
intended  to  provide  for  regularly 
scheduled  drawbridge  openings' to  help 
reduce  motor  vehicle  traffic  delavs  and 
congestion  on  the  roads  and  highways 
linked  by  this  drawbridge. 
DATES:  This  rule  is  effective  August  29. 
1994.  Comments  must  be  received  on  or 
before  October  28.  1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004.  or 
may  be  delivered  to  room  109  at  the 
same  address  between  8  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (804)  398-6222.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  109,  Fifth  Coast  Guard  District, 
431  Crawford  Street,  Portsmouth, 
Virginia  23704-5004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (8U4)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses.  identif\-  this  rulemaking 
(CGD5-94-008)  and  the  specific  section 
of  this  rule  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
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submitted  in  an  unbound  fonnat 
suitablp  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Commander 
(ob)  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
a  bearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notit:e  are  Linda 
L.  Gilliam,  Project  Officer,  and  LT 
>lonica  L.  Lombardi,  Project  Attorney. 
Fifth  Coast  Guard  District. 

Regulatory  History 

The  current  regulations /or  the  SR  HI 
tlrawbridge  were  published  in  the 
Federal  Register  (54  FR  34530)  as  a 
proposed  rule  on  August  21, 1989,  and 
the  proposal  was  announced  in  a  Public 
Notice  dated  September  11, 1989. 
Comments  were  solicited  through 
October  5, 1989,  and  three  comments 
were  received.  The  final  rule  was 
published  in  the  Federal  Register  (55 
FR  4603)  on  February  9,  1990,  and  the 
rule  was  also  announced  in  a  Public 
Notice  dated  March  7,  1990. 

Background  and  Purpose 

The  Maryland  Department  of 
Transportation  has  requested  further 
regulation  of  the  drawbridge  atj-oss  Spa 
Creek,  mile  0.4,  at  Annapolis.  M3r>'!and. 
The  request  specified  is  for  the  evening 
hours  during  the  boating  season.  The 
Coast  Guard  is  restricting  the  number  of 
openings  for  the  passage  of  vessels  from 
May  1  to  October  31  from  7:30  p.m.  to 
7:30  a.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  current  regulation. 
§  117.571(aK3),  states  that  the  drjw 
shall  open  on  signal  for  the  pas.sage  of 
vessel  traffic  ft-om  May  1  to  Ortober  31 
from  7:30  p.m.  to  7:30  a.m.,  Monday 
through  Friday,  except  Federal  holidays. 
However.  Public  Notice  5-709  issued 
March  7. 1990.  incorrectly  published 
§  117.571(a)(3)  to  reflect  that  from  May 
1  to  October  31  from  7:30  p.m.  to  7:30 
a.m.  the  draw  will  open  for  ves.sel  traffic 
on  the  hour  and  half-hour.  The 
Maryland  Department  of  Transportation, 
State  Highway  Division,  was  provided 
with  a  copy  of  this  notice  and  has  been 
operating  the  draw  according  to  this 


public  notice  since  early  1990.  They  - 
wish  to  continue  operating  the  bridge  on 
the  hour  and  half-hourly  schedule  from 
7:30  p.m.  to  7:30  a.m.  that  was 
published  in  the  public  notice,  as 
opposed  to  the  "open  on  signal" 
schedule  contained  in  the  Federal 
regulation.  The  Coast  Guard  has  not 
received  any  complaints  from  the 
boating  community,  and  the  operating 
schedule  has  been  posted  on  the  bridge. 
Good  cause  exists  for  publishing  this 
rule  without  notice  and  opportunity  for 
comment,  and  making  it  effective  less  . 
than  30  days  after  publication  because 
the  Maryland  Department  of 
Transportation  has  been  operating  the 
bridge  according  to  this  schedule  since 
1990,  and  this  schedule  has  been 
acceptable  for  both  boating  and  vehi«  le 
traffic.  This  rule  should  be  effective 
immediately  to  bring  this  rule  into 
conformity  with  prior  practice  as  soon 
as  possible. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies  . 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  pro<:edures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  etseq),  the  U.S.  Coast 
Guard  must  consider  the  economic 
impact  on  small  entities  of  a  rule  for 
which  a  general  notice  of  proposed 
rulemaking  is  required.  "Small  entities" 
include  independently  owned  and 
operated  small  businesses  that  are  not 
dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  This  rule 
does  not  require  a  general  notice  of 
proposed  rulemaking  and,  therefore,  is 
exempt  from  the  regulatory  flexibility 
requirements.  Although  exempt,  the 
Coast  Guard  has  reviewed  this  rule  for 
potential  impact  on  small  entities. 

Because  it  expects  the  impad  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  eOSfo)  th.it  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however. 


you  think  that  your  business  qualifies  as 
a  small  entity  and  that  this  rule  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  commjent 
(See  ADDRESSES)  explaining  why  you 
think  your  business  qualifies  and  in 
what  way  and  to  what  degree  this  rule 
will  e«;onomically  affect  your  business. 

Collection  of  Information 

This  rule  contains  no  colletlion  of     "^ 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  Pt  seq). 

Federal  ism  Assess-roent 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Envirotimenl 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.g.(5) 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subiecis  in  33  CFR  Pari  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  117  of 
Title  33,  Code  of  Federal  Regulations.  .'«s 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  pari  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49CFK  1  4b,  33 
(JFR1.05-1lj;). 

2.  Section  117.571(a)(3)  is  rpvis<^d  to 
read  as  follows: 

§117.571     Spa  Creek. 

*  •  «  •  • 

(a)*   •    * 

(3)  The  draw  shall  open  on  the  hour 
and  half  hour,  from  7:30  p.m.  to  7:30 
a.m. 
*        •        #         *    -    •-       - 

DrttMl:  July  22, 1994. 
W.J.  Ecker. 

RearAdfninil,  If.S.  Coast  Guard,  lyimmandfr. 
Fifth  (Most  Guard  District. 
jFR  EKh..  94-21145  Filed  S-26-94;  fl;45  ami 
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33  CFR  Part  165 

[CGD09-94-027] 

RIN2115-AA97 

Safety  Zone;  RIU  2115-AA97— Lake 
Erie,  in  the  Vicinity  of  Euclid,  OH 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule  with 
request  for  comments. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
Lake  Erie  with  a  one  quarter  mile  radius 
centered  on  41"  47.6'N,  081°  36.1'\V. 
This  safety  zone  is  required  to  prevent 
recreational  and  commercial  divers  from 
tampering  with  the  exposed  valves  on 
the  tank  barge  Cleveco  which  sank  at  its 
present  location  in  1942  with  an 
unknown  quantity  of  oil  onboard.  This 
safety  zone  is  also  required  to  prevent 
personnel  not  involved  with  the 
federalized  salvage  actions  from 
hindering  or  obstructing  surface  and 
-  subsurface  operations. 
DATES:  This  regulation  becomes 
effective  at  2:30  p.m.  EST  July  16. 1994, 
and  terminates  at  11  a.m.  EST  January 
1. 1995.  unless  terminated  earlier  by  the 
Coast  Guard  Captain  of  the  Port, 
Cleveland,  Ohio.  Comments  must  be 
received  on  or  before  October  28, 1994. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Commander.  Ninth  Coast 
Guard  District,  Attn:  Chief,  Port  and 
Environmental  Safety  Branch.  1240  E. 
9th  Street.  Cleveland.  OH  44199, 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  Eric  M.  King, 
Chief,  Port  Operations.  Marine  Safety 
Office  Cleveland.  Ohio  at  (216)  522- 
4405. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  in  the 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary  to  prevent  possible 
loss  of  life,  injury,  or  damage  to 
property  or  the  environment. 

Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  b^  submitting 
written  comments  to  the  office  listed 
under  ADDRESSES  in  this  preamble. 
(Dommenters  should  include  their  names 
and  addresses,  identify  the  docket 


number  for  the  regulation,  and  give 
reason  for  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed. 

Background  and  Purpose 

On  July  14, 1994,  the  Army  Corps  of 
Engineers  and  the  Coast  Guard  located 
the  tank  barge  Cleveco.  sunk  nine  miles 
offshore  from  Euclid,  Ohio  in  Lake  Erie. 
The  tank  barge  rests  keel  up  in  70  feet 
of  water,  and  contains  up  to  800,000 
gallons  of  oil.  The  Coast  Guard  is  in  the 
process  of  determining  the  structural 
integrity  of  the  vessel  and  the  quantity 
of  oil  onboard.  Based  on  the  findings  of 
the  investigation,  the  Coast  Guard  will 
supervise  the  removal  of  oil  from  the 
vessel  and  possible  salvage  operations. 
Due  to  the  inherent  dangers  associated 
with  the  site  and  with  this  activity,  the 
presence  of  persons  or  vessels  in  this 
area  is  not  in  the  best  interests  of  human 
safety  or  the  marine  environment. 
Therefore,  persons  and  vessels  will  be 
prohibited  from  transiting  this  area. 

Persons  or  vessels  requiring  entry  into 
or  passage  through  the  safety  zone  must 
first  request  authorization  from  the 
Captain  of  the  Port  or  his  designated 
representative.  The  designated 
representative  of  the  Captain  of  the  Port 
is  the  senior  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
on  the  vessel  enforcing  the  safety  zone, 
and  the  Command  Duty  Officer  at 
Marine  Safety  Office  Cleveland.  Ohio 
The  senior  officer  on  the  vessel 
enforcing  the  safety  zone  can  be 
contained  on  VHF-FM  Channel  16.  The 
Captain  of  the  Port.  Cleveland,  and  the 
Command  Duty  Officer  at  Marine  Safety 
Office  Cleveland  can  be  contacted  at 
telephone  number  (216)  522-4405. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  (Junior  Grade)  Eric  M.  King, 
project  officer.  Chief.  Port  Operations. 
Marine  Safety  Office  Cleveland,  Ohio. 
Commander  M.  Eric  Reeves,  program 
staff  officer.  Chief.  Marine  Port  and 
Environmental  Safety  Branch.  Ninth 
Coast  Guard  District  and  Lieutenant 
Karen  E.  Lloyd,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instruction  M16475.1B.  it  is 
categorically  excluded  from  further 
environmental  documentation,  and  has 
so  certified  in  the  docket  file. 


Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Regulatory  Evaluation 

This  regulation  is  considered  to  be 
nonsignificant  under  Executive  Order 
12866  on  Regulator}'  Planning  and 
Review  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  110.14  of 
February  26. 1979). 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq. 

Authority:  This  regulation  is  issued 
pursuant  to  33  U.S.C.  1231,  as  set  out  in  the 
authority  section  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulations 

In  consideration  of  the  focegoing. 
Subpart  F  of  Part  165  of  title  33,  Code 
of  Fedefal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1231:  50  U.S.C  191; 
33  CFR  1.05-l(g), 6.04-6.  and  160.5:  and  49 
CFR  1.46. 

2.  A  new  temporar>'  §  165.T09-027  is 
added  to  read  as  follows: 

§  165.T09-027    Safety  Zone:  Lake  Eric,  in 
ttie  Vicinity  of  Euclid,  OH. 

(a)  Location.  The  following  area  is  a 
safety  zone:  the  waters  of  Lake  Erie 
within  a  one  quarter  mile  radius  fiom 
41°  47.6N.  081°  36.1W  and  the  waters  of 
Lake  Erie  beneath  this  area. 

(b)  Effective  times  and  dates.  This 
section  becomes  effective  at  2:30  p.m. 
EST  July  16, 1994,  and  terminates  at  11 
a.m.  EST  January  1,  1995,  unless 
terminated  earlier  by  the  Coast  Guard 
Captain  of  the  Port. 

(c)  Restrictions.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  or  his 
designated  representative.  The  safety 
zone  encompasses  lake  surface  areas  as 
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well  as  all  waters  extending  to  the  lake 
bottom. 

Dated:  July  16. 1994 
JX.  Grenier, 

Commander,  U.S.  Coast  Guard,  (Japtain  of 

the  Port,  Cleveland. 

IFR  Doc.  94-21143  Filed  &-26-94;  8:45  am) 
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33  CFR  Part  165 

[COTP  Jacksonville  Regulation  94-089] 

RIN^211$-AA97 

Safety  Zone  Regulations;  SL  Johns 
River,  Jacksonville,  FL 

AGENCY:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

SU1MMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  St. 
Johns  River  in  Jacksonville,  FL.  The 
safety  zone  is  needed  to  protect  boaters 
from  the  hazards  associated  with  the 
Greater  Jacksonville  tDffshore  Grand  Prix 
power  boat  time  trials.  Boats  will  be 
travelling  at  high  rates  of  speed  for 
approximately  1  Kilometer  between  the 
Hart  and  Main  Street  bridges. 
Anchoring,  mooring,  or  transiting 
within  this  zone  is  prohibited,  unless 
authorized  by  the  Captain  of  the  Port. 
Ef  FECnyk  DATE:  This  regulation 
beixMnes  effective  at  11  a.m.  Eastern 
Daylight  Time  (EDT)  on  August  27, 1994 
and  terminates  at  3  p.m.  August  27. 
1994  unless  terminated  earlier  by  tb<> 
Captain  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  A.  j.  Varamo,  Marine  Safety 
Office  Jacksonville  at  Tel:  (904)  2.32- 
2648. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  a  NPRM  and 
delaying  its  effiective  data  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  respond 
to  potential  hazards  to  the  spedators 
involved. 

Drafting  Information 

The  drafters  of  this  regtiiation  are 
Lieutenant  A.  J.  Varamo,  project  officer 
for  the  Captain  of  the  Port,  and 
Lieutenant  J.  M.  Losego,  project 
attorney.  Seventh  Coast  Guard  District 
Legal  Office. 

Discus.sion  of  Regulation 

The  event  requiring  this  regulation  is 
a  safety  zone  for  all  waters  of  the  St. 


Johns  River  between  the  Hart  and  Main 
Street  Bridges.  The  safety  zone  is 
required  to  protect  boaters  from  the 
hazards  associated  with  high  speed 
boats  participating  in  time  trials  for  the 
Greater  Jacksonville  Offshore  Grand  Prix 
Race  on  August  28, 1994.  The  event  will 
require  the  sheltered  envirofimenl  of  the 
river  to  perform  accurate  time  trials  for 
the  participating  power  boats.  Vessels 
will  be  prohibited  from  anchoring, 
mooring,  or  transiting  the  St.  Johns 
River  within  the  prescribed  area  during 
the  prescribed  times  to  prevent  injury  to 
spectators  from  hazards  associated  with 
the  event. 

This  regulation  is  issued  pursuant  to 
33  U.S.C  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria-contained  in  Executive  Order. 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.C  of 
Commandant  Instruction  M16475.1B 
and  actions  to  protect  public  safety  have 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Regulatory  Evaluation 

.    This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  P(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not. 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of  ., 
Transpertation  (DOT)  (44  FR 11040; 
February  26.  W79).  The  Coast  Guard    " 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
1  Oe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unneces,sar>'. 
Principle  commercial  users  of  the 
waterway  have  been  contacted  and  no 
objections  have  been  raised  concerning 
the  safety  zone.  Race  organizers  will 
provide  sufficient  time  between  heats  to 
allow  commercial  vessels  to  transit  that 
portion  of  the  river  while  the  safety 
zone  is  in  effect.  The  safety  zone  will  tw 
in  effect  for  a  total  of  4  hours  on  August 
27.  1994.  ;     - 
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Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  e<:onomic  impact  on  a 
substantial  number  of  small  entities.     . 

List  of  Subjecte  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

111  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows- 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authorily:  33  VS.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-1(g).  6.04-1, 
6.04-6.  and  160.5. 

2.  A  new  section  §  165.T07-089  is 
added  to  read  as  follows: 

f1B5.t07-0d9    Safety  Zone:  St  JdHts 
River.  Jacksonville,  Florida 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  St.  Johns 
River  between  the  Hart  and  Main  Street 
Bridges  off  Metropolitan  Park, 
Jacksonville,  Florida. 

•  (h)  Effective  date.  This  section 
becomes  effective  at  11  a.m.  EDT  on 
Saturday,  August  27. 1994.  It  terminates 
at  3  p.m.  EDT  on  Saturday,  August  27. 
1994,  unle.ss  terminated  earlier  by  the 
Captain  of  the  Port. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  In  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

(2)  This  section  does  not  apply  to 
authorized  law  enforcement  agencies 
operating  within  the  safety  zone. 

Dnted:  August  12, 1994. 
D.  F.  Miller, 

Commander,  U.S.  Ceait  GuardrAllemate 
Captain  of  the  Port,  JacksonvUle,  Florida. 
IFR  D<K.  94-21144  Filed  8-26-94;  8:45  am| 

BILLttIG  COOC  4»10-14-M 


33  CFR  Pan  165 
[CG01 3-90-003] 
RIN2115-AE84 

Regulated  Navigation  Area;  Puget 
Sound  and  Adjacent  Waters  in 
Northvtfestem  Washington 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  revises  the 
Regulated  Navigation  Area  (RNA)  in 
Puget  Sound  and  adjacent  waters  in 
northwestern  Washington. 

This  amendment  is  needed  due  to  the 
large  numbers  of  user  conflicts  and 
potentially  hazardous  situations  which 
frequently  develop  during  periods  of 
vessel  traffic  congestion  within  the  area, 
e.g.,  all  citizens  gillnet  fishery.  The- 
iiitended  effect  of  this  action  is  to 
prevent  vessel  collisions  and 
groundings,  loss  of  property,  loss  of  life, 
and  environmental  damage,  resulting 
from  conflicts  between  the  varied  users 
of  these  waters,  including  fishing 
vessels,  pleasure  craft,  ferries,  lowboals. 
and  deep  draft  vessels. 
EFFECTIVE  DATE:  September  28,  1994. 
FOR  FURTHER. INFORMATION  CONTACT: 
LCDR  M.  E.  Ashley,  USCG,  Puget  Sound 
Vessel  Traffic  Service,  telephone  (206) 
"217-6040. 

SUPPLEMENTARY  INFORMATION: 


Drafting  Information 

The  principle  persons  involved  in 
drafting  this  regulation  are  LCDR  M.  E.' 
Ashley,  USCG,  Project 'Manager  and  LT 
L.  Argenti,  USCGR,  Project  Counsel. 

Regulatory  History 

On  October  1.  1990,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Regulated 
Navigation  Area;  Puget  Sound,  \VA  in 
the  Federal  Register  (55  FR  39986). 
Based  on  oral  testimony  at  an  October 
11,  1990  puWic  hearing  an<l  written 
comments  received  through  November 
15.  1990,  the  Coast  Guard  determined 
the  need  for  substantial  revision  and 
additional  comment.  On  July  31,  1991 
the  Coast  Guard  published  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  in  the  Federal 
Register  (56  FR  36121).  Based  upon  13 
written  comments  received  in  response 
to  that  notice,  and  experience  gained 
during  trials  of  the  procedures 
conducted  during  the  1990,  1991.  and 
1992  salmon  fishing  seasons,  the  Coast 
Guard  submits  this  final  rule. 

Background  and  Purpose 

On  August  13,  1984  the  Coast  Guard 
published  a  final  rule  to  establish  a 
Regulated  Navigation  Area  in  Puget 
Sound  and  adjacent  waters  in 
northwestern  Washington.  The  final 
rulemaking  re-established  provisions  of 
a  former  U.S.  Army  Corps  of  Engineers' 
regulation.  The  regulation  also 
established  procedures  for  Puget  Sound 
Vessel  Traffic  Service  (PSVTS)  to 
activate  Temporary  Special  Traffic 
Lanes  (TSTL)  to  facilitate  the  safe  and" 
orderly  passage  of  navigation  during 


periods  of  vessel  traffic  congestion. 
When  activated,  the  TSTL  was  a 
temporary  1000  yard  wide  traffic  lane 
that  was  required  to  be  vacated  for 
through  vessel  traffic.  Activating  the 
TSTL  confined  two  way  ship  traffic  to 
a  one-half  mile  wide  lane  and 
eliminated  the  separation  zone  of  the 
Traffic  Separation  Scheme  (TSS).  After 
several  years  of  experience,  the  TSTL 
proved  to  be  ineffective  in  reducing  user 
conflicts.  Vessels  following  the  TSTL 
were  forced  to  maneuver  to  avoid 
concentrations  of  boats  and  nets, 
resulting  in  frequent  close-quarters 
situations,  both  with  fishing  vessels  and 
with  opposing  through  traffic  within  the 
TSTL. 

The  October  1.  1990  NPRM  proposed 
to  eliminate  provisions  for  the  TSTL 
and  associated  implementing 
requirements.  The  NPRM  also  proposed 
the  following  new  requirements:  non- 
through  traffic  to  clear  the  Traffic  Lanes 
15  minutes  before  the  arrival  of  through 
traffic:  prohibited  fishing  areas  in  the 
Edmonds/Kingston,  Mukilteo/CUnton, 
and  Fauntleroy/Vashon/Southworth 
ferry  cnfesing  routes;  a  prohibited 
fishing  area  at  the  Hood  Canal  bridge: 
and.  vessels  in  the  TSS  to  monitor  the 
Vessel  Traffic  Service  (VTS)  VHF 
working  &«quency. 

The  July  31,  1991  SNPRM  proposed 
to:  (1)  Discontinue  the  TSTL;  (2)  require 
non-through  traffic  to  clear  the  Traffic 
Lanes  15  minutes  before  the  arrival  of 
through  traffic:  C^)  prohibit  fishing  in 
the  Edmonds/Kingston  ferry  crossing 
lane  and  in  the  vicinity  of  the  drawspan 
of  the  Hood  Canal  Bridge  (the 
prohibitions  against  fishing  in  the 
Mukilteo/Qinton,  and  Fauntleroy/ 
Vashon/Southworth  ferry  crossing  lanes 
proposed  in  the  NPRM,  were  deleted 
from  the  SNPRM);  (4)  encourage  vessels 
in  the  TSS  to  monitor  the  PSVTS  marine 
radio  frequency,  vice  require,  as 
proposed  in  the  NPRM;  (5)  delete  the 
requirement  propo.sed  in  the  NPRM  for 
vessels  transiting  the  TSS  to  sound 
special  signals  when  approaching  areas 
of  congestion;  (6)  limit  speed  by  vessels 
transiting  the  TSS  to  11  knots,  vice  8 
knots,  as  proposed  in  the  NPRM;  (7) 
require  vessels  engaged  in  gillnet  fishing 
to  display  a  32  point  white  fight  at  the 
end  of  the  net  most  distant  from  the 
vessel  (deleted  from  final  rule  because 
already  included  in  existing  rule);  (8) 
provide  for  means  of  authorizing 
deviations  ftom  rule. 

Discussion  of  Comments  and  Changes 

The  following  discission  is  based  on 
the  13  written  comments  to  the  SNPRM 
and  the  experience  gained  through  the 
procedural  trials  during  the  1990. 1991. 
and  1992  salmon  fishing  seasons: 


(1)  Elimination  of  the  TSTL.  Three 
comments  were  received  in  support  of 
elimination  of  the  TSTL.  No  comments 
were  received  in  objection  to  the 
proposal.  Experience  with  the  TSTL  has 
demonstrated  that  even  with 
enforcement  vessels  on  scene,  the  Coast 
Guard  had  difficulty  keeping  the  TSTL 
clear.  Deep  draft  vessels  following  the 
lane  were  forced  to  maneuver  to  avoid 
concentrations  of  boats  and  nets, 
resulting  in  frequent  close-quarters 
situations,  both  with  fishing  vessels  and 
with  opposing  deep  draft  traffic  within 
the  single  lane.  The  standard  Traffic 
Separation  Scheme  (TSS)  is  designed  to 
promote  safety  by  directing  vessel  traffic 
through  distinct,  separated  routes.  The 
TSS's  are  clearly  delineated  on  all 
official  marine  charts  of  the  Puget 
Sound  region.  Use  of  the  TSS  without 
the  TSTL  should  eUminate  confusion 
among  waterway  users. 

.  (2)  Requirement  for  Congesting  Traffic 
to  Clear  the  Traffic  Lanes.  Five 
comments  were  received  in  support  of 
the  proposed  requirement  for  vessels 
not  following  the  TSS  to  clear  the  lanes 
at  least  15  minutes  before  the  arrival  of 
a  ves.sel  following  the  TSS.  No 
comments  were  received  in  objection  to 
the  proposal.  The  Coast  Guard  remains 
convinced  that  the  15  minute  rule  is  an 
important  safety  element  in  managing 
vrssel  traffic,  especially  in  conjunction 
with  the  speed  limit  provision  incJuded 
in  this  final  rule.  The  requirement  for 
vessels  engaged  in  fishing  or  other 
operations  to  draw  in  their  gear, 
maneuver,  or  otherwise  clear  the  traffic 
lane  no  later  than  15  minutes  before 
arrival  of  a  vessel  following  the  TSS 
applies  to  both  lanes  of  the  TSS.  Puget 
Sound  Vessel  Traffic  Service  (PSVTS) 
will  broadcast  the  estimated  time  of 
arrival  (ETA)  of  vessels  following  the 
TSS  when  such  vessels  are  approaching 
areas  of  vessel  traffic  congestion. 
Vessels  opeiating  in  but  not  following 
the  TSS  must  clear  the  traffic  lane  when 
a  vessel  following  the  TSS  approaches. 
In  addition,  when  operating  in  the  TSS 
east  of  New  Dungeness.  vessels  not 
following  the  TSS  must  also  clear  the 
adjacent  separation  zone  and  connecting 
precautionary  areas.  The  requirement 
for  vessels  engaged  in  fishing,  sailing 
vessels,  and  vessels  of  less  than  20 
meters  in  length  not  to  impede  vessels 
following  a  TSS  is  delineated  in  Rule  10 
of  the  International  Regulations  for 
Prevention  of  Collisions  at  Sea  (72 
COLREGS). 

(3)  Prohibited  Fishing  Areas.  Two 
comments  were  received  in  support  of 
the  proposed  prohibited  fishing  areas  in 
the  Edmonds/Kingston  ferry  crossing 
lanes  and  at  the  Hood  Canal  Bridge.  No 
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comments  were  received  in  objection  to 
the  proposal. 

In  1984,  when  the  TSTL  was  first 
implemented,  the  15  minute  rule  was 
applied  to  the  Edmonds/Kingston  ferry 
crossing  lanes.  This  rule  proved  to  be 
ineffective  as  a  traffic  management  tool. 
Ferry  transit  frequency  coupled  with  the 
time  required  to  set  and  retrieve  nets 
caused  ferries  to  be  constantly  stopped 
and  delayed.  The  Coast  Guard  received 
numerous  complaints  from  ferry 
commuters.  Members  of  the  Washington 
Congressional  delegation  also  received 
numerous  complaints  and  asked  the 
Coast  Guard  to  find  a  solution.  During 
the  1990  and  1991  fishing  seasons, 
PSVTS  issued  a  "Vessel  Traffic  Service 
Direction',  which  prohibited  fishing  in 
the  Edmonds/Kingston  ferry  cros.iing 
lanes  when  a  hazardous  level  of  vessel 
congestion  was  deemed  to  exist  by 
PSVTS.  During  the  1992  fishing  season, 
the  Washington  Department  of  Fisheries 
established  a  fisheries  exclusion  zone 
which  prohibited  "all  citizen"  fi.shing  in 
an  area  encompassing  the  entire 
Edmonds/Kingston  ferry  crossing.  These 
actions  significantly  decreased  conflicts 
between  ferries  and  fishing  vessels, 
resuhjng  in  a  much  improved  flow  of 
ferry  traffic  along  the  route.  There  has 
also  been  a  sharp  reduction  in  the 
number  of  complaints  received 
regarding  ferry  delays  attributed  to 
fishing  vessels.  Fishing  will  continue  to 
be  allowed  within  the  Edmonds/ 
Kingston  ferry  crossing  lanes  during 
nighttime  periods  when  ferries  do  not 
operate. 

Commanding  Officers  of  U.S.  Navy 
Trident  Submarines  and  Commander, 
Submarine  Group  9  have  expressed 
grave  concerns  regarding  the  safety  of 
fishing  vessels  that  congregate  near  the 
drawspan  of  the  Hood  Canal  Bridge  and 
interfere  with  the  passage  of 
submarines.  Submarines,  while 
traveling  on  the  surface  at  slow  speed 
display  poor  maneuver  capabilities. 
Fishing  vessels  clustered  in  the  vicinity 
of  the  draw  put  themselves  in  danger 
and  present  an  unnecessary  hazard  to 
transiting  submarines.  One  supporter  of 
the  proposal  described  an  extremely 
unsafe  situation  whereby  vessels  fishing 
in  the  area  caused  evasive  maneuvering 
by  a  transiting  U.S.  Navy  nuclear 
submarine.  This  rule  establishes  a 
prohibited  fishing  area  within  a  one  half 
nautical  mile  radius  of  the  center  of  the 
draw  of  the  Hood  Canal  Bridge  to  be  in 
effect  only  when  public  ves.sels  are 
transiting  the  draw. 

(4)  Requirement  to  Usten  to  the  ITS. 
Four  comments  were  received  in 
support  of  the  proposed  requirement  for 
vessels  in  the  TSS  to  monitor  the  VTS 
frequency.  No  comments  were  received 


in  objection  to  the  proposal.  Despite  the 
support  of  commenters  to  retain  the 
VTS  frequency  monitoring  requirement 
from  the  previous  rule,  this  requirement 
has  been  deleted.  The  Bridge-to-Bridge 
Radiotelephone  Act  limits  VHF 
requirements  to  certain  classes  of 
vessels  which  include  power  driven 
vessels  of  20  meters  and  over  in  length. 
The  majority  of  vessels  which  cause 
congestion  in  the  TSS  are  less  than  20 
meters  in  length.  Although  not  required 
to  maintain  a  listening  watch  on  the 
VTS  Frequency,  it  is  considered  prudent 
for  vessels  of  less  than  20  meters  in 
length  to  do  so,  and  is  highly 
encouraged.  Experience  and  feedback 
from  vessels  following  the  TSS  has 
shown  that  a  key  element  to  a  safe 
transit  through  congested  areas  is  the 
ability  of  fishing  vessels  and  other  craft 
to  maintain  a  listening  watch  on  VTS 
communications.  PSVTS  broadcasts  the 
location,  course,  speed,  and  ETA  of 
vessels  following  the  TSS  over  VTS 
Frequencies.  This  information  helps 
vessels  causing  congestion  in  the  TSS  to 
clear  the  traffic  lanes  and  thereby 
comply  with  this  regulation  and  the 
provisions  of  Rule  10  of  the 
International  Regulations  for  Prevention 
of  Collisions  at  Sea  (72  COLREGS).  The 
information  provided  is  particularly 
useful  at  night  when  darkness 
complicates  maneuvering  situations. 
Commenters  noted  that  VHF 
communications  between  vessels  allows 
a  mariner  to  better  discern  a  vessel's 
intentions,  an  integral  element  of  safe 
passage.  A  safe  alternative  to  the  radio 
listening  watch  is  to  stay  clear  of  the 
TSS. 

(5)  Lights  for  Marking  Fishing  Gear. 
The  NPRM  proposed  to  delete  the 
provision  of  the  existing  rule  that  - 
requires  vessels  engaged  in  fishing  or 
other  operations  along  the  path  of  an 
approaching  vessel  in  a  traffic  lane  to 
show  a  quick  flash  of  light  and 
illuminate  their  nets  or  gear.  Experience 
gained  during  previous  salmon  fishing 
seasons  has  shown  this  requirement  to 
be  ineffective  and  visually  chaotic  in 
congested  areas.  No  comments  were 
received  on  this  proposal.  The  existing 
requirement  for  gillnetters  to  show  a  32 
point  white  light  at  the  end  of  the  net 
most  distant  from  the  fishing  vessel  has 
proven  to  be  effective  and  has  been 
retained  in  the  final  rule. 

(6)  Sound  Signal  for  Transiting 
Congested  Areas.  Four  comments  were 
received  in  response  to  the  proposal  to 
allow  the  use  of  special  sound  signals 
by  vessels  transiting  an  area  with  heavy 
concentrations  of  vessels  engaged  in 
fishing  or  other  operations.  Two 
commenters  opposed  the  use  of  any 
sound  signal.  One  commenter  stated 


that  the  signal  should  be  voluntary  and 
one  commenter  stated  that  the  signal 
should  be  mandatory.  Opponents  of  the 
sound  signal  argued  that  it  was  in 
conflict  with  Rule  36  of  the 
International  Regulations  for  the 
Prevention  of  Collisons  at  Sea  (72 
COLREGS).  This  argument  was 
reinforced  by  comments  received  from 
the  Navigation  Safety  Advisory  Council 
(NAVSAC).  In  response  to  the  NPRM  of 
October  1,  1990,  NAVSAC 
acknowledged  that  mandatory  use  of  the 
proposed  signal  may  cause  confusion 
with  provisions  of  the  72  COLREGS. 
Most  commenters  asserted  that  the 
signals  prescribed  in  Rule  34  and  the 
guidance  provided  in  Rule  36  of  the  72 
COLREGS  should  suffice  when 
approaching  areas  of  congestion. 
Commenters  opposed  <o  the  signal  were 
adamant  that  the  Coast  Guard  should 
not  define  a  signal  to  attract  attention. 
In  consideration  of  the  comments 
received  the  Coast  Guard  will  no  longer 
define  a  specific  signal  to  attract 
attention,  but  will  continue  to  promote 
and  encourage  the  use  of  such  signals. 
Therefore,  the  sound  signal  provision 
has  been  eliminated  from  the  final  rule. 

(7)  Speed  Umit.  The  SNPRM 
proposed  an  8  knot  speed  limit  for 
vessels  making  through  transit  of  areas 
of  congestion.  Nine  comments  were 
received  in  response  to  the  proposal. 
Three  commenters,  although  not 
objecting  to  a  speed  limit,  felt  that  8 
knots  was  too  slow.  Six  commenters 
were  adamantly  opposed  to  the 
imposition  of  any  speed  limit.  They 
argued  that  the  existing  regulations 
mitigate  the  need  for  a  vessel  following 
the  T.SS  to  reduce  speed.  Some  argued 
that  a  speed  reduction  would  create 
severe  economic  impact  on  carriers  by 
causing  delays  and  difficulties  iH^ 
meeting  freight  schedules.  Some 
pointed  out  that  Rule  6  of  the  72 
COLREGS  already  addresses  safe  speed 
and  properly  leaves  the  precise 
determination  up  to  the  vessel  master 
based  upon  existing  conditions.  During 
the  1991  salmon  fishing  season,  Puget 
Sound  Vessel  Traffic  Service  (PSVTS) 
issued  a  VTS  direction  which  included 
an  8  knot  speed  limit.  During  the  first 
half  of  the  season,  the  direction 
encouraged  the  use  of  the  8  knot  speed 
limit,  but  allowed  vessel  masters  the 
discretion  to  transit  at  what  they 
determined  to  be  a  safe  speed.  Most 
vessels  slowed  to  some  degree  when 
approaching  areas  of  congestion,  but 
many  deep  draft  vessels  chose  to  transit 
in  the  10—12  knot  speed  range  for 
reasons  of  increased  control  and 
maneuverability.  The  inconsistent 
speeds  made  it  difficult  for  PSVTS  to 


predict  the  precise  arrival  times  of 
vessels  following  the  TSS.  During  the 
second  half  of  the  season,  the  Coast 
Guard  made  the  8  knot  speed  limit 
mandatory  except  for  those  vessels 
whose  handling  characteristics  made  it 
impracticable.  Most  vessels  following 
the  TSS  transited  at  8  knots  and  it  was 
noted  that  arrival  times  were  more 
easily  predicted  and  fishing  boats  were 
able  to  clear  the  lanes  prior  to  arrival  of 
the  approaching  vessel.  Based  on 
comment  and  experience  gained  during 
the  1991  season,  PSVTS  issued  a  VTS 
direction  that  set  an  11  knot  speed  limit 
for  the  1992  salmon  fishing  season.  The 
speed  limit  was  imposed  on  occasions 
when  hazardous  levels  of  vessel 
congestion  were  deemed  to  exist  by 
PSVTS.  These  occasions  included 
congestion  caused  by  not  only  the 
commercial  salmon  fishing  season,  but 
recreational  fishing  and  other  marine 
activities.  This  speed  limit  was  better 
received  by  the  local  maritime 
community  and  was  followed  without 
complaint  by  vessels  following  the  TSS. 
The  1 1  knot  speed  limit  has  been 
included  in  the  final  rule. 

The  Coast  Guard  chose  1 1  knots  for 
several  reasons.  Some  commenters 
acknowledged  the  benefit  of  a  speed 
limit,  but  felt  that  8  knots  was  too  slow. 
During  the  1991  trial  of  the  8  knot  speed 
limit,  a  few  vessels  reported  that  8  knots 
was  too  slow  for  adequate  maneuvering, 
but  none  claimed  that  they  needed  a 
speed  greater  than  11  knots.  PSVTS 
Watch  Supervisors  noted  that  10-11 
knots  was  the  typical  sp>eed  at  which 
vessels  objecting  to  the  8  knot  speed 
limit  traveled.  Also.  11  knots  is  the 
voluntary  transit  speed  for  tankers  in 
adjoining  Rosario  Strait. 

(8)  Deviation  From  the  Regulation. 
The  SNPRM  proposed  a  new  section 
which  provided  criteria  for  the  Coast 
Guard  to  authorize,  in  advance, 
deviations  from  the  rule.  Four 
comments  were  received  in  support  of 
the  pro\'ision  proposed  in  the  SNPRM  to 
allow  the  Coast  Guard  to  authorize 
deviations  from  the  rule.  No  comments 
were  received  in  opposition  to  the  rule. 
However,  one  commenter  noted  that 
certain  on-scene  emergencies  require 
immediate  action  which  may  prevent 
advance  approval  of  a  request  for 
deviation.  The  rule  takes  this  into 
account  by  providing  that  the  master, 
pilot,  or  other  pCTSon  directing 
movement  of  a  vessel  may  deviate  from 
the  rule  to  the  extent  necessary  to  avoid 
endangering  persons,  propyerty,  or  the 
environment  and  shall  report  the. 
deviation  to  the  Vessel  Traffic  Center 
(VTC)  as  soon  as  possible. 


Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979). 

The  economic  impact  of  this  action 
has  been  determined  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  is 
unnecessary.  This  decision  is  based  on 
the  infrequency  of  fishery  openings,  the 
arrival  rate  of  vessels  following  the  TSS, 
the  usual  practice  of  reducing  speed 
when  transiting  areas  of  congestion,  and 
the  short  distance  to  which  the  speed 
limit  is  applied.  No  adverse  economic 
impact  is  expected  on  vessels  following 
the  TSS,  as  a  result  of  this  rule.  Because 
oT  the  infrequency  of  fishery  openings 
the  prohibited  fishing  areas  are  expected 
to  have  fittle  or  no  im{>act  on  the  overall 
success  rate  of  the  commercial  fishing 
fleet.  The  requirement  for  gillnetters 
who  fish  in  the  TSS  to  mark  their  nets 
with  an  all-around  «rhite  light  should 
impose  no  economic  impact  on  this 
group,  because  the  maiority  already 
have  this  equipment  In  addition,  the 
light  should  reduce  net  loss  and  damage 
through  net  strikes  by  passing  vessels. 

Small  Entrties  , 

For  reasons  already  given  in  the 
Regulatory  Evaluation  Section  of  this 
preamble,  the  Coast  Guard  expects  this 
rule  to  have  minimal  impact  on  all 
entities  coming  under  its  provisions.  In 
addition,  no  substantive  comments 
concerning  economic  hardship  due  to 
the  imposition  of  the  rule,  were  received 
from  potentially  affected  parties. 
Therefore,  the  Qsast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  riot  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501efs«7.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  and  it  has  been 
determined  that  this  final  rule  does  not 
ha%TB  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 


Federalism  Assessment.  None  of  the 
comments  received  in  response  to  the 
NPRM  or  SNPRM  indicated  that  the  rule 
would  have  an  adverse  impact  on  state 
fisheries  regulations  or  Native  American 
fishing  rights. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  action  and 
concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
necessary.  An  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  are  available  in  the 
docket  for  inspection  and  copying 
where  indicated  under  "ADDRESSES". 
After  reviewing  the  comments  received 
and  considering  the  effects  of  this 
action,  it  was  concluded  that  the  only 
environmental  impact  of  this 
rulemaking  would  be  to  decrease  the 
likelihood  of  either  an  oil  spill  or  v 

release  of  hazardous  materials  into  thp      xj 
environment  resulting  from  vessel 
collisions  or  groundings. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
of  Title  33,  Code  of  Federal  Regulations 
continues  to  read  as  follows: 

Authority:  33  U.S  C.  1225  and  1231;  50 
U.S.C.  191;  49CFR  1.46  and  33  CFR  1.05- 
1(g).  6.04-1 .  6.04-6  and  160  5. 

2.  Section  165.1301  is  revised  to  read 
as  follows: 

§165.1301    Puget  Sourxl,  and  Adjacent 
Waters^  North«*est«rn  Washington — 
Regulated  Navigation  Area. 

The  following  is  a  regulated 
navigation  area — All  of  the  following 
northwestern  Washington  waters  under 
the  jurisdiction  of  the  Captain  of  the 
Port,  Puget  Sound:  Puget  Sound,  Hood 
Canal,  Possession  Sound,  Elliott  Bay, 
Commencement  Bay.  the  San  Juan 
Archipelago,  Rosario  Strait.  Guemes 
Channel,  Bellingham  Bay,  U.S.  waters  of 
the  Strait  of  Juan  de  Fuca.  Haro  Strait. 
Boundar)'  Pass,  and  Georgia  Strait,  and 
all  lesser  baj's  and  harbors  adjacent  tu 
the  above, 
(a)  Definitions  as  used  in  this  sectiu  i: 
(1 )  Vessels  engaged  in  fishing  are  as 
identified  in  the  definition  found  in 
Rule  3  of  the  International  Regulations 
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for  Prevention  of  Collisions  at  Sea,  1972, 
(72  COLREGS),  found  in  Appendix  A, 
Part  81  of  this  chapter. 

(2)  Hazardous  levels  of  vessel  traffic 
congestion  are  as  defined  at  the  time  by 
Pueet  Sound  Vessel  Traffic  Service. 

(o)  This  section  is  intended  to. 
enhance  vessel  traffic  safety  during 
periods  and  in  locations  where 
hazardous  levels  of  vessel  traffic 
congestion  are  deemed  to  exist  by  Puget 
Sound  Vessel  Traffic  Service. 
Operations  potentially  creating  vessel 
traffic  congestion  include,  but  are  not 
limited  to,  vessels  engaged  in  fishing, 
including  gillnet  or  purse  seine, 
recreational  fishing  derbies,  regattas,  or 
permitted  marine  events. 

(c)  General  regulations.  (1)  Nothing  in 
this  section  shall  be  construed  as 
relieving  any  party  from  their 
responsibility  to  comply  with  applicable 
rules  set  forth  in  the  72  COLREGS. 

(2)  Vessels  engaged  in  fishing  or  other 
operations — that  are  distinct  from 
vessels  following  a  Traffic  Separation 
Scheme  (TSS)  or  a  connecting 
precautionary  area  east  of  New 
Dungeness.jnay  not  remain  in,  nor  their 
gear  remain  in,  a  traffic  lane  or  a 
connecting  precautionary  area  east  of 
New  Dungeness  when  a  vessel  following 
a  TSS  approaches  an  area  where 
hazardous  levels  of  vessel  traffic 
congestion  are  deemed  to  exist.  Vessels 
not  following  a  TSS  or  a  connecting 
precautionary  area  east  of  New 
Dungeness  shall  draw  in  their  gear, 
maneuver,  or  otherwise  clear  these  areas 
so  that  their  action  is  complete  and  the 
traffic  lane  and  connecting 
precautionary  area  is  clear  at  least 
fifteen  minutes  before  the  arrival  of  a 
vessel  following  the  TSS.  Vessels  which 
are  required  by  this  section  to  leave  the 
traffic  lane  or  connecting  precautionary 
area  must  also  remain  clear  of  the 
adjacent  separation  zone  when  in  a  TSS 
east  of  New  Dungeness. 

(3)  Vessels  engaged  in  fishing  or  other 
operations — that  are  distinct  from 
vessels  following  a  TSS  or  a  connecting 
precautionary  area  east  of  New 
Dungeness  and  which  are  not  required 
by  the  Bridge  to  Bridge  Radiotelephone 
Regulations  to  maintain  a  listening 
watch,  are  highly  encouraged  to 
maintain  a  listening  watch  on  the  Puget 
Sound  Vessel  Traffic  Ser\'i(;e  (PSVTS) 
VHF-FM  radio  frequency  for  the  area  in 
which  the  vessel  is  operating.  A  safe 
alternative  to  the  radio  listening  watch 
is  to  stay  clear  of  the  TSS. 

(4)  Vessels  engaged  in  fishing  in  a 
traffic  lane  or  connecting  precautionary 
area  east  of  New  Dungeness  shall  tend 
nets  or  other  gear  placed  in  the  water  so 
as  to  facilitate  the  movement  of  the 
vessel  or  gear  from  the  traffic  Inne  or 


precautionary  area  upon  the  approach  of 
a  vessel  following  the  TSS. 

(5)  Vessels  engaged  in  gill  net  fishing 
at  any  time  between  sunset  and  sunrise 
in  any  of  the  above-listed  waters  shall, 
in  addition  to  the  navigation  lights  and 
shapes  required  by  Part  81  of  this  title 
(72  COLREGS),  display  at  the  end  of  the 
net  most  distant  from  the  vessel  an  all- 
round  (32-point)  white  light  visible  for 
a  minimum  of  two  nautical  miles  and 
displayed  from  at  least  three  feet  above 
the  surface  of  the  water. 

(6)  A  vessel  following  the  TSS  may 
not  exceed  a  speed  of  11  knots  through 
the  water  when  transiting  areas  where 
hazardous  levels  of  vessel  traffic 
congestion  are  deemed  to  exist. 

(d)  Prohibited  fishing  areas.  Vessels 
engaged  in  fishing,  including  gillnet  and 
purse  seine  fishing,  are  prohibited  in  the 
following  areas: 

(1)  Edmonds/Kingston  ferry  crossing 
lanes,  to  include  the  waters  within  one- 
quarter  nautical  mile  on  either  side  of  a 
straight  line  connecting  the  Edmonds 
and  Kingston  ferry  landings  during  the 
hours  that  the  ferry  is  operating. 

(2)  The  Hood  Canal  Bridge,  to  include 
the  waters  within  a  one-half  nautical 
mile  radius  of  the  center  of  the  main  . 
ship  channel  draw  span  during  the 
immediate  approach  and  transit  of  the 
draw  by  public  vessels. 

(e)  Authorization  to  deviate  from  this 
section.  (1)  Commander,  Thirteenth 
Coast  Guard  District  may,  upon  written 
request,  issue  an  authorization  to 
deviate  from  this  section  if  the  proposed 
deviation  provides  a  level  of  safety 
equivalent  to  or  beyond  that  provided 
by  the  required  procedure.  An 
application  for  authorization  must  state 
the  need  for  the  deviation  and  describe 
the  proposed  alternative  operation. 

(2)  PSVTS  may,  upon  verbal  request, 
authorize  a  deviation  from  this  section 
for  a  voyage,  or  part  of  a  voyage,  if  the 
proposed  deviation  provides  a  level  of 
safety  equivalent  to  or  beyond  that 
provided  by  the  required  procedure. 
The  deviation  request  must  be  made 
well  in  advance  to  allow  the  requesting 
vessel  and  the  Vessel  Traffic  Center 
(VTC)  sufficient  time  to  assess  the  safety 
of  the  proposed  deviation.  Discussions 
between  the  requesting  vessel  and  the 
VTC  should  include,  but  are  not  limited 
to,  information  on  vessel  handling 
characteristics,  traffic  density,  radar 
contracts,  and  environmental     " 
conditions. 

(3)  In  an  emergency,  the  master,  pilot,- 
or  person  directing  the  movement  of  the 
vessel  following  the  TSS  may  deviate 
from  this  section  to  the  extent  necessary 
to  avoid  endangering  persons,  property, 
or  the  environment,  and  shall  report  the 


deviation  to  the  VTC  as  soon  as 
possible. 

Dated:  )uly  n,  1994. 
J.  W.  Lockwood, 

Rear  Admiral,  U.S.  Coast  Guard  Comwiindfr. 

1 3th  Coast  Guard  District. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA83-1 -6565a;  FRL-5054-6) 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 

Agency  CEPA). 

ACTION:  Direct  final  rule. 

StiMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the  San 
Diego  County  Air  Pollution  Control 
District  (SDCAPCD).  This  approval 
action  will  remove  these  rules  from  the 
federally  approved  SIP,  as  requested  by 
the  state.  The  removal  of  these  rules 
from  the  SIP  acknowledges  that  these 
rules  are  no  longer  necessary  for 
achieving  and  maintaining  the  federal 
air  quality  standards  because  the 
sources  subject  to  these  rules  no  longer 
exist  in  the  SDCAPCD.  The  rules  that 
are  being  rescinded  were  originally 
approved  into  the  SIP  in  order  to 
regulate  emissions  of  volatile  organic 
compounds  (VtXis)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
They  were  adopted  to  control  VOC 
emissions  from  the  separation  of  oil- 
water  mixtures.  On  the  effective  date  of 
this  action,  any  sanction  or  Federal 
Implementation  Plan  (FIP)  requirement 
is  permanently  lifted. 

EPA  is  finalizing  the  recision  of  thes*'  • 
rules  from  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  final  rule  action  is  effective 
on  October  28, 1994,  unless  adverse  or 
critical  comments  are  received  by 
September  28,  1994.  If  the  effective  date 
is  delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPAs  evaluation  report  for  each 


rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
nile  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3).  Air  and 

Toxics  Division,  U.S.  Environmental 
.  Protection  Agency,  Region  IX,  75 

Hawthorne  Street\  San  Francisco.  CA 

94105; 
U.S.  Environmental  Protection  Agency. 

Air  Docket  6102,  401  "M"  Street,  S\\'., 

Washington.  DC  20460; 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  2020  "Is"  Street. 

Sacramento,  CA  92123-1095; 
San  Diego  Air  Pollution  Control  District, 

9150  Chesapeake  Drive,  San  Diego, 

CA  92123-1096. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erik  H.  Beck,  Rulemaking  Section  (A-5- 
3)i  Air  and  Toxics  Division.  U.S. 
Fnv.ironmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)744-1190. 
SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  rescinded  from  the 
California  SIP  include:  SDCAPCD  Rule 
61.9,  "Separation  of  Organic 
Compounds  from  Water"  and  Rule  65. 
"Volatile  Organic  Compound  Water 
Separators".  This  request  to  rescind  was 
submitted  to  EPA  on  May  24, 1994.  Rule 
61.9  was  adopted  by  the  SDCAPCD  on 
March  14, 1989,  and  was  incorporated 
into  the  SIP  on  October  26. 1992  (57  FR 
48457).  Rule  65  was  originally 
submitted  to  EPA  as  a  SIP  revision  on 
June  30,  1972  and  was  approved  into 
the  SIP  on  September  22,  1972  (37  FR 
19812).  SIP  revisions  to  this  rule  were 
submitted  to  EPA  on  October  13, 19/7^ 
and  were  approved  into  the  SIP  on 
August  31, 1978  (43  FR  38826). 

Background 

On  March  3, 19/8,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  San 
Diego  County.  43  FR  8964.  40  CFR 
81.305.  Because  this  area  was  unable  to 
meet  the  statutory  attainment  date  of 
December  31.  1982,  California  requested 
under  section  172(a)(2),  and  EP,^ 
approved,  an  extensio:i  of  the 
attainment  date  to  De';ember  31,  1987. 
(40  CFR  52.222).  On  May  26.  1988.  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  1 10(aj(2)  of  the  1977 
Act.  that  the  above  district's  portiou  cf 
the  California  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 


and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990.  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas" 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15.  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific iionattainment 
areas.  San  Diego  County  is  classified  as 
Severe;  ^  therefore,  this  area  was  subject 
to  the  RACT  fix-up  requirement  and  the 
May  15. 1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for   . 
incorporation  into  its  SIP  on  May  24, 
1994,  as  well  as  the  request  to  remove 
Rule  61.9  from  the  California  SIP,  which 
is  being  acted  on  in  this  notice.  This 
notice  addresses  EPA's  direct-final 
action  for  SDCAPCD  Rule  61.9  and  Rule 
65. 

The  May  24. 1994  submittal  to  EPA 
from  the  State  of  California  did  not 
include  a  request  to  remove  Rule  65 
from  the  SIP.  This  request  was  made  in 
the  April  5. 1991  submittal  to  EPA 
which  transmitted  SDCAPCD  Rule  61.9 
for  inclusion  into  the  California  SIP. 
With  the  adoption  of  Rule  61.9  by  the 
SDCAPCD,  Rule  65  was  superseded  by 
Rule  61.9.  However,  when  EPA 
incorporated  Rule  61.9  into  the 
California  SIP  on  October  26.  1992(57 
FR  48457),  EPA  did  not  remove  Rule  65 
from  the  SIP.  That  administrative 
oversight  is  being  corrected  with  this 
notice,  pursuant  to  section  110(M(6). 


'  Among  other  things,  ibe  pre-amendment 
guidance  consists  of  those  portions  of  the  proposttd 
iyst-4987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1987); 
■•|s.sues  Relating  to  VOC  Regulation  Cutpoinis, 
Dencicncies.  and  Deviations.  Clariflcation  to 
Appendix  U  of  November  24.  1987  Federal  Register 
Notice"  (B.ue  Booi)  (notice  of  availability  was 
published  in  the  Federal  Re);ister  on  May  25.  1<J8«I; 
and  the  existing  control  technique  giiideiinrs 
(CTGsl.  : 

-  .San  Diego  County  retained  its  de.nighdlion  of 
nonatlainnienl  .ind  was  cla.<>sifit!d  bv  operation  of 
Irtiv  pursuant  to  section.i  107((ll  and  IBlla)  ii[Hin  the 
(l.ilc  i.f  "nactmenf  of  (he  ("..A A.  Sec  55  l-R  5lili94 
(NoveniU  •  u.  19911. 


For  purposes  of  its  local  regulations. 
SDCAPCD  deleted  Rule  65  on  March  14. 
1989,  and  deleted  Rule  61.9  on  April  19. 
1994.  The  SIP  submittals  requesting 
deletion  of  these  rules  were  found  to  be 
complete  on  May  21,  1991  (Rule  65)  and 
on  July  14,  1994  (Rule  61.9)  pursuant  to 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  part  51 .  distinguished 
appendix  V.3 

These  rules  were  originally  adopted 
by  the  District  to  control  VOC  emissions 
from  devices  that  remove  oils  from 
contaminated  water.  VOCs  contribute  to 
the  production  of  ground  level  ozone 
and  smog. 

EPA  Evaluation 

EPA  has  evaluated  the  SDCAPCDs 
request  to  remove  Rule  61.9  and  Rule  65 
from  the  California  SIP  and  has 
determined  that  this  request  is 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy  because  Uie 
SDCAPCD  has  demonstrated  that  there 
are  no  sources  within  the  nonattainment 
area  that  would  be  subject  to  these 
requirements."  EPA  has  verified  the 
absence  of  these  sources  by  exhaustively 
searching  EPA's  Aerometric  Information 
Retrieval  System  (AIRS)  database  for  the 
existence  of  firms  using  wastewater 
separators,  firms  that  had  used 
wastewater  separators  in  the  past,  and 
for  the  existence  of  fihns  whose 
industrial  processes  would  suggest  that 
they  would  use  wastewater  separators 
No  firms  meeting  these  criteria  were 
found.  Therefore.  SDCAPCD  Rule  61.9 
and  65  are  being  rescinded  from  the 
California  SIP.  The  final  action  on  Rule 
61.9  serves  as  a  final  determination  that 
the  deficiency  in  this  rule  has  been 
corrected.  Therefore,  if  this  direct  final 
action  is  not  withdrawn,  on  October  28. 
1994,  any  sanction  or  FIP  clock  is 
stopped  and  any  imposed  sanctions 
would  be  permanently  lifted. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


'  EP.\  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  1 10(l,)(l  KA)  of  the  C\.\.  revised  the  criteria 
on  August  2b.  1991  (56  KR  4221{ii. 

■•  Pursuant  to  section  193  of  the  C\.\.  tP.\  cannot 
approve  the  deletion  of  a  SIP  requirement  thai  was 
in  effect  prior  to  enactn:ent  of  the  1990  C\A 
A.iiend.T.ents  unless  tV.\  determines  that  the  SIP 
revision  w  ill  provide  for  (equivalent  or  greater 
reduc  tions  in  emissions.  Because  tlu-re  have  beiM. 
no  sources  subject  to  this  regulation  in  the 
.SDCAPCD  sin.  r  19W..  tPA  btlievei  th«l  the 
«!e!i!tiun  of  this  regulation  will  not  rrs.;ll  in  lh«- 
i.^^^^.|.rf>  of  eniisslor;>  cf  V(K:s.  » 


IMI 
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relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amenihnent  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubhcation,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  eHiective  October  28, 
l<)g4,  unless  by  September  28,  1994, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  publk:  comments 
received  will  then  be  addressed  in  a 
__  subsequent  final  rule  based  on  this 
action,  in  conjunction  with  the 
document  in  the  proposed  rules  section 
of  today's  Federal  Register,  serving  as  a 
proposed  ruie.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  pubhc  is  advised  that  this 
action  will  be  effective  on  October  28. 
1994. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq  ,  EPA  must  prepare 
a  regulatory  flexibility  analysis- 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certi^ 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

The  removal  of  these  rules  from  the 
SIP  does  not  create  any  new 
requirt  inents.  because  there  are  no 
longer  any  sources  subject  to  these  rules 
in  the  District.  Therefore,  because  the 
Federal  SlP-approval  does  not  impose 
any  new  requirements,  1  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  stale  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  United  States 
E.P.A..  427  U.S.  246,  256-66  (S.  Ct. 
1976);  42  U.S.C.  7410(a)(2). 


The  Office  of  Management  and  Budget 
"has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

List  of  Sttbiects  in  40  CFR  Part  52 

Environmental  Protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
'  compounds. 

NotK  Incorporation  by  reference  of  the 
State  Implementation  Plan  tor  the  State  of 
California  was  approved  by  tlie  Director  of 
the  FederaJ  Register  on  |uly  1, 1982. 

Date;  August  10. 1994. 
Felicia  Marcus, 
Regionai  Administrotor. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q.| 

Subpart  F— Califomia 

2.  Section  52.220  is  amended  by 
revising  paragraphs  (c)(6)  and 
(c)(183)())(A)(2);  and  by  adding 
paragraph  (c)(41)(ii)(A)(  1)  to  read  as 
follows: 

§  52.220    tdentincatlon  of  ptan. 


(c)  •   •   • 

(6)  Revised  regulations  for  all  APCD's 
submitted  on  June  30, 1972,  by  the 
Governor,  except  for: 

(i)  San  Diego  County  Air  Pollution 
Control  District. 

(A)  Rule  65  is  now  removed  without 
replacement  as  of  March  14.  1989. 

*  •        «         «         « 

(41)*    •    * 

(ii)*  *   • 

(A)'  •  • 

[1)  Rule  65  is  now  removed  without 
replacement  as  of  March  14, 1989. 

*  •        •        •         • 

(183)*    •    *  ' 

(i)*   *   * 

(A)'    •    • 

[2]  Rule  61.9,  adopted  on  March  14, 
1989,  is  now  removed  without 
replacement  as  of  April  19,  1994. 

*  •       .  •         •         * 

jFH  Doc.  94-21170  Filfd  8-26-94;  8:45  am| 
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40CFRPartS2 

[WA-10-1-6830a-,  WA-M-1-«278a;  FRL- 
6017-31 

Approval  send  PromutgaHon  of 
Implementation  Ptans:  Washington 

AOENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  Environmental  Protection 
Agency  (EPA)  approves  numerous " 
amendments  to  Regulations  I  and  II  of 
the  Puget  SoOnd  Area.Pollution  Control 
Agency's  (PSAPCA)  rules  and  the 
addition  of  Regulation  III,  for  the  control 
of  air  pollution  in  Pierce,  King, 
Snohomish,  and  Kitsap  Counties, 
Washington,  as  revisions  to  the 
Washington  State  Implementation  Plan 
(SIP).  In  addition,  EPA  approves  the 
part  D  New  Source  Review  (Article  6) 
rules  as  they  apply  to  PSAPCA 's   ' 
jurisdiction  (Pierce,  King.  Sn<^omish, 
and  Kitsap  Counties).  These  revisions 
were  submitted  by  the  Director  of  the 
Washington  State  Department  of 
Ecology  (WDOE)  on  September  11, 1992 
and  October  20. 1993  in  accordance 
with  the  requirements  of  section  110 
and  part  D  of  the  Clean  Air  Act  (herein 
the  Act)  and  superseded  and  replaced 
previously  submitted  rules  by  PSAPCA. 
In  accordance  with  Washington  statutes. 
PSAPCA  rules  must  be  at  least  as 
stringent  as  the  WDOE  statewide  rules. 
DATES:  This  final  rulevvill  be  effective 
on  October  28.  1994,  unless  adverse  or 
critical  comments  are  received  by 
September  28. 1994.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to: 

Montel  Livingston,  SIP  Manager,  Air 
Programs  Branch  (AT-082),  EPA, 
Docket  #WA10-l-5830  and  WA21-1- 
6278, 1200  Sixth  Avenue,  Seattle, 
Washi.ngton  98101. 
Documents  which  are  incorporated  by 
reference  arie  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information' Center,  EPA, 
401  M  Street,  SW..  Washington,  DC 
20460.  Copies  of  material  submitted 
to  EPA  may  be  examined  during 
normal  busiiiiess  hours  at  the 
following  locations:  EPA,  Region  10, 
Air  Programs  Branch,  1200  Sixth 
Avenue  (AT-082),  Seattle, 
Washington  98101,  and  Washington 
Department  of  Ecology.  PO  Box 
47600,  Olympia,  Washington  98504 
FOR  FURTHER  INFORMATION  CONTACT: 
Montel  Livingston,  Air  Programs  Branch 
(AT-082).  EPA,  Region  10.  Seattle,   . 
Washington  98101,  (206)  553-0180. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  11.  1992,  the  Director 
of  WDOE  submitted  to  EPA  Region  10 
revised  and  updated  regulations  for 
PSAPCA  affecting  King.  Pierce. 
Snohomish,  and  Kitsap  Counties. 
Included  in  this  submittal  were 
numerous  revisions,  renumbering/      .   - 
movement  of  rules,  additions,  and 
deletions,  as  approved  by  the  Board  of 
Directors  of  PSAPCA,  to  its  currently 
federally  approved  regulations  I  and  11. 
Also  included  in  this  submittal  was 
regulation  III.  a  new  regulation  not 
previously  in  the  EPA  appro v'ed 
Washington  SIP.  On  October  8. 1993, 
the  Director  of  WDOE  submitted  to  EPA 
Region  10  another  set  of  updated 
PSAPCA  revisions  to  regulations  I.  II, 
and  III  affecting  King,  Pierce. 
Snohomish,  and  Kitsap  Counties  which 
superseded  the  September  11.  1992. 
submittal.  PSAPCA  and  WDOE  held 
joint  public  hearings  each  time  to 
receive  public  comment  on  the 
September  11,  1992  and  October  8.  1993 
revisions  to  PSAPCA's  rules  as  updates 
to  the  Washington  SIP.  and  no  public 
testimony  was  offered.  Among  these 
amendments  were  technical 
amendments  to  bring  PSAPCA 
regulations  into  conformance  with  the 
open  burning  program  for  the  state  of 
Washington,  revisions  to  PSAPCA's 
New  Source  Review  provisions  to 
comply  with  new  requirements  under 
the  Act.  various  definition  changes  to 
improve  clarity  of  new  and  revised 
sections,  and  overall  strengthening 
measures  for  the  control  of  ozone  within 
the  affected  nonattainment  areas  and, 
generally,  the  control  of  particulate 
matter. 

II.  Description  of  Plan  Revisions 

The  PSAPCA  amendments  submitted 
by  WDOE  on  September  11.  1992  and 
October  8.  1993  for  inclusion  into  the 
Washington  SIP  were  essentially  local 
air  pollution  regulations  which  are  at 
least  as  stringent  as  the  statewide  rules 
of  the  WDOE. 

To  begin,  this  rulemaking  action 
includes  several  revisions  to  the 
following  Articles  of  the  previously  EPA 
approved  PS.\PCA  regulations. 

Regulation  I 

Article  I  Policy.  Short  Title  and 
Definitions;  /^icle  3  General 
Provisions;  Article  6  New  Source 
Review;  Article  8  Outdoor  Fires;  and 
Article  9  Emission  Standards. 

Regulation  II 

Article  I  Purpose.  Policy,  Short  Title 
and  Definitions:  Article  2  Gasoline 


Marketing  Emission  Standards;  Article  3 
Miscellaneous  Volatile  Organic 
Compound  Emission  Standards;  and 
Article  4  General  Provisions. 

For  those  revisions  to  regulations  I 
and  II  which  involve  emission  standards 
and  are  part  of  the  current  EPA 
approved  Washington  SIP.  the  overall 
effect  of  each  of  the  amendments  is  to 
reduce  the  allowable  emissions.  The 
new  source  review  provisions  of  article 
6,  regulation  I  were  revised  to  meet  the 
new  requirements  of  part  D  of  the  Act 
as  set  forth  in  the  General  Preamble  for 
the  Implementation  of  title  I  of  the 
Clean  Air  Act  Amendments  of  1990  (57 
FR  13498.  April  16. 1Q92).  For  those 
revisions  to  article  I.  regulation  II. 
which  involved  definitions,  some 
definitions  were  deleted  which  are  no 
longer  used  and  new  definitions  were 
added  which  apply  to  new  sections  of 
the  Regulation. 

This  rulemaking  action  also  includes 
the  addition  of  the  following  elements 
for  inclusion  into  the  Washington  SIP: 

Regulation  I 

Article  5  Registration,  all  sections. 
Article  6  New  Source  Review,  section 

6.10  Work  Done  Without  an 

Approval. 
Article  9  Emission  Standards,  sections 

9.08.  9.11.  9.13.  9.15.  9.16.  9.17.  9.20. 
Article  11  Ambient  Air  Quality 

Standards  and  Control  Measure 

Required,  all  sections. 
Article  12  Standards  of  Performance  for 

Continuous  Emission  Monitoring 

Systems,  all  sections. 
Article  13  Solid  Fuel  Burning  Device 

Standards,  all  sections. 

Regulation  II 

Article  3  Miscellaneous  Volatile  Organic 
Compound  Emission  Standards, 
sections  3.03.  3.04,  3.08.  and  3.11. 

Regulation  III 

Article  1  General  Requirements,  all 

sections^ 
Article  2  Review  of  Toxic  Air 

Contaminant  Sources,  all  sections. 
Article  3  Source-Specific  Emission 

Standards,  all  sections;  and 
Article  4  Asbestos  Control  Standard,  all 

sections. 

The  overall  effect  of  the  additions  to 
regulation  I  which  involve  emission 
standards  is  to  reduce  allowable 
emissions  as  they  are  additional 
requirements  and  do  not  supersede  the 
requirements  already  in  the  SIP.  The 
overall  effect  of  the  addition  of 
regulation  III  provides  for  additional 
control  measures  for  ozone  and 
particulate  matter,  and  strengthens 
measures  for  the  control  of  ozone  and 


particulate  matter  within  the  affected 
nonattainment  areas. 

Finally,  this  rulemaking  action 
includes  action  taken  by  PSAPCA's 
Board  of  Directors  which  approved  the 
deletion  of  soitie  elements  from 
PSAPCA's  regulations  I  and  II  of  the 
Washington  SIP  and  the  renumbering 
and  movement  of  certain  rules  within 
PSAPCA's  regulations.  Where  the  rules 
previously  had  been  approved  by  EPA. 
EPA  is  approving  the  renumbering  and 
movement  of  rules  as  submitted  bv  the 
State. 

Regulation  I— Deletions  and  Movement 
of  Rules 

Deletions;  Sections  3.03  Investigations 
and  Studies  by  the  Control  Officer;  3.12 
Appeals  from  Board  Orders;  3.13  Status 
of  Orders  on  Appeal;  3.15  Interfering 
with  or  Obstructing  Agency  Personnel; 
3.21  Ser\ice  of  Notice:  6.05  Information 
Required  for  Notice  of  Construction  and 
Application  for  Approval;  6.11 
Conditional  Approval;  6.12  Time 
Limits;  8.05  Emission  Standard 
Exemptions;  and  9.02  Outdoor  Fires. 
Provisions  for  appeals  (previously 
section  3.11  Orders  and  Hearings)  are 
now  found  under  section  3.17  Appeal  of 
Orders.  Section  7.02  Filing  Fees 
previously  had  been  part  of  the  EPA 
approved  Washington  SIP  because  it- 
covered  fees  for  more  than  just  7.01 
Variances,  which  was  not  a  part  of  the 
EPA  approved  SIP.  However,  now 
section  7.02  has  been  revised  and 
renumbered  as  a  part  of  the  new 
Variance  Article  and  EPA  will  be  taking 
no  action  On  both  the  variance  provision 
and  the  filing  fee  provision.  Provisions 
for  emission  standard  exemptions  and 
outdoor  fires  are  now  found  under 
Article  8  Outdoor  Fires. 

Regulation  II— Deletions  and  Slovement 
of  Rules 

Deletion:  Section  2.13  Schedule  of 
Control  Dates.  Provisions  for  Solvent 
Metal  Cleaners  (previously  section  2.09) 
are  now  found  under  regulation  III. 
section  3.05. 

Deletions:  Sections  3.Q2  High  Vapor 
Pressure  Volatile  Organic  Compound 
Storage  in  External  Floating  Roof  Tanks; 
3.11  Schedule  of  Compliance  Dates; 
4.01  Enforcement;  and  4.03  Alternative 
Control  Dates.  Provisions  for  section 
3.92  can  now  be  found  under  section 
2.04;  provisions  for  Leaks  from  Gasoline 
Transport  Tanks  and  Vapor  Recoverv 
Systems  (previously  section  3.03)  can 
now  be  found  under  section  2.08; 
provisions  for  Perchloroethylene  Dry 
Cleaning  Systems  (previously  section 
3.04)  can  now  be  found  under 
Regulation  III.  section  3.03.  Provisions 
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for  enforcement  may  be  found  in 
Regulation  I,  section  3.15. 

Under  Washington  statutes,  rules  of 
any  Idtal  air  pollution  control  authority 
must  be  at  least  as  stringent  as  the 
statewide  rules  of  the  VVDOE.  Since  EPA 
has  already  approved  the  statewide 
rules  as  meeting  the  requirements  of  the 
Act  Ouly  27, 1993  (58  PR  4581)),  with 
the  exceptions  described  below,  EPA  is 
approving  numerous  amendments  to  the 
PSAPCA  regulations  I  and  II.  and 
regulation  III  in  their  entirety. 

Finally,  EPA  is  taking  no  action  on 
the  following  articles  and  sections 
which  were  included  in  the  September 
11, 1992  and  October  8, 1993  submittals 
but  have  not  been  included  in  the 
Washington  SIP  in  the  past. 
SpeciGcally,  under  Regulation  I,  EPA  is 
taking  no  action  on  the  following: 
Article  4  Variances  (all  sections); 
Article  9  Emission  Standards 

Section  9.10  Emission  of 
Hydrochloric  Acid;  and 

Section  9.12  Odor  and  Nuisance 
Control  Measures. 

III.  Discussion  of  New  Source  Review 
Revisions 

Regulation  I.  Article  6  New  Source 
Review  is  currently  approved  by  EPA  as 
meeting  the  requirements  of  part  D  of 
the  Act  and  40  CFR  51.165  as  in  effect 
prior  to  the  Qean  Air  Act  Amendments 
of  1990.  However,  the  1990 
Amendments  established  numerous 
new  requirements  for  part  D  new  soun» 
review  programs  depending  upon  the 
seriousness  of  the  nonattainment 
problem.  Furthermore,  the  Amendments 
established  sf)ecific  deadlines  for 
submittal  of  revisions  to  existing  SIP 
new  source  review  programs  for  each 
nonattainment  pollutant  and  area 
classification. 

There  are  a  number  of  nonatlainment 
areas  within  PSAPCA 's  jurisdiction. 
Specifically,  there  are  three  moder^e 
PMk>  nonattainment  areas,  one  mai^ginal 
ozone  nonattainment  area,  and  one 
moderate  carbon  monoxide 
nonattainment  area.  Revisions  to  new 
source  review  rules  were  required  to  be 
submitted  to  EPA  by  June  30, 1992  for 
PMio,  November  15, 1992  for  ozone,  and 
November  15, 1992  for  carbon 
monoxide.  However,  because  of  the  ' 
i.lassiijcation  of  the  nonattakament 
areas,  only  minor  revisions  to  the 
existing  approved  rules  were  required 
by  the  Amendments.  These  needed 
revisions  are  described  in  detail  in 
sections  inj\.2.,  IILB.2.f.,  III.C.l.d.,  and 
III.G.  of  the  "General  Preamble  for  the 
Implementation  of  title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
1.3498,  April  16,  1992)." 


The  revisions  to  the  PSAPCA 
regulations  submitted  on  October  8, 
1993:  (1)  Establish  a  niiaimum  of&et 
ratio  of  1.10  to  1  for  all  nonattainment 
pollutants  (Section  6.07(d)(3));  (2) 
require  that  the  offsets  come  from 
sources  in  the  same  nonattainment  area 
(Section  6.07(d)(3));  (3)  require  that  the 
amount  of  emission  reduction  credit  be 
based  on  the  lower  of  a  source's  current 
actual  or  allowable  emissions  to  ensure 
that  offsets  represent  real  reductions  in 
actual  emissi<ms  and  that  no  credit  is 
given  for  reductions  otheru-ise  required 
by  the  Act  (Section  6.08(b));  (4)  ensure 
that  offsets  will  be  federally-enforceable 
at  the  time  the  part  D  new  source  review 
permit  is  issued  (Section  6.08(d))  and 
that  the  actual  reduction  will  occur  by 
the  time  that  the  new  major  source  or 
major  modiTication  would  begin 
operation  (Section  6.07(d)(3));  and  (5) 
expanded  the  coverage  of  the 
alternatives  analysis  to  all 
nonattainment  pollutants  (6.07(d)(4)). 
These  changes  represent  the  revisions  to 
the  aurently  approved  PSAPCA 
regulations  required  by  the  Clean  Air 
Act  Amendments  as  set  forth  in  the 
"General  Preamble"  for  moderate  PMio, 
marginal  ozone,  and  moderate  carbon 
monoxide  nonattainment  areas. 

Section  189(e)  of  the  Act,  however, 
requires  that  the  control  requirements 
for  PMio  also  apply  to  sources  of  PMio 
precursors  unless  the  Administrator 
determines  that  such  sources  do  not 
significantly  contribute  to  PMi©  levels 
that  exceed  the  PMio  standards.  EPA  has 
made  such  determinations  for  the  Kent 
and  Seattle  PMio  nonattainment  areas 
(58  FR  40059-40060  and  59  FR  32370- 
32376).  Based  on  information  contained 
in  the  SIP  for  the  Tacoma  PM lo 
nonattainment  area  submitted  by  VVEXDE 
on  November  15, 1991,  EPA  is 
determining,  by  this  action,  that  sUch 
sources  in  the  Tacoma  PMio 
nonattainment  area  do  not  significantly 
contribute  to  PMio  levels  that  exceed  the 
PMio  standards.  The  basis  for  this 
determination  is  discussed  in  more 
detail  in  the  technical  support 
document  that  is  part  of  the  public 
docket  for  this  rulemaking.  EPA  is, 
therefore,  granting  approval  of  the 
PSAPCA  part  D  NSR  rules  as  they  apply 
to  PSAPCA 's  jursidiction  and  is 
approving  the  rules  for  the  ozone  and 
carbon  monoxide  nonattainment  areas. 

IV.  Summary  of  EPA  Action 

In  this  action.  EPA  approves 
numerous  amendments  to  the  PSAPCA 
rules  as  revisions  to  the  Washington 
SIP.  Specifically,  EPA  approves: 

A.  Revisions  to  Regulation  1:  Article 
I;  Article  3;  Article  6;  Article  8;  and 
Article  9;  and  the  rescLssion  under 


Article  3  of  sections  3.03  (Investigations 
and  Studies  by  the  Control  Officer), 
3.12.  3.13  (Status  of  Orders  on  Appeal). 
3. IS,  and  3.21;  under  Article  6  the 
rescission  of  sections  6.05, 6.11,  and 
6.12;  under  Article  8  the  rescission  of 
section  8.05;  and,  under  Article  9  the 
rescission  of  section  9.02; 

B.  Revisions  to  Regulation  11:  Article 
I,  Article  2,  Article  3  and  Article  4;  and 
the  rescission  under  Article  2  of  section 
2.13;under  Article  3  the  rescission  of  . 
sections  3.02,  and  3.11  (Schedule  of 
Compliance  Dates);  and  under  Article  4 
the  rescission  of  sections  4.01  and  4.03; 

C.  Additions  to  Regulation  I:  Article  5; 
Article  6,  sections  6.10  and  6.12;  Article 
9,  sections  9.08,  9.11,  9.13. 9.15, 9.16, 
9.17,  and  9.20;  Article  11;  Article  12; 
and  Article  13; 

D.  Additions  to  Regulation  11:  Artitile 
3,  seinions  3.03  (Can  and  Paper  Coating 
Operations),  3.04  (Motor  Vehicle  and 
Mobile  Equipment  Coating  Operations), 
3.08,  and  3.11  (Coatings  and  Ink 
Manufacturing);  and 

E.  Adoption  of  Regulation  HI,  all 
Articles. 

V.  Administrative  Review 

Under  the  Regulatory  Flexibility  Ad, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
asse.ssing  the  impact  of  any  profiosed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  enlitfes 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  luider  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  apfirove  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affe(.1ed. 
Moreover,  due  to  the  nature  of  the  ^ 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  EPA  is  puhli.shing  this  action 
without  prior  proposal  becau.se  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  Ho%vever,  in  a  separate 
document  in  this  Federal  Register 


publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  conunents  be  filed.  This 
action  will  be  effective  October  28, 
1994,  unle.ss,  by  September  28,  1994, 
adverse  or  critical  comments  are 
re«;eived. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effDf  tive  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
ret:eived  will  be  addressed  in  a 
.subsequent  final  nile  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  se«:ond 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  !>hould  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  October  28, 1994. 

The  EPA  has  reviewed  this  request  for 
.revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacied  on  November  15,  1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 
Nothing  in  this  ac-tion  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
faciors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
"Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  0MB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  28,  1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaHty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
.  for  judif:ial  review  may  be  filed  and 
shall  not  postpone  the  effe«::tiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  s«lJon 
307(b)(2).  42  U.S.C  7e07(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Carbon 
njonoxide, llydroi  arbons,  Incorponitiou 


by  refereni»,  Ozone,  Volatile  organic 
(om  pounds. 

Note:  Innifporattun  by  refon;n««  of  tl,f 
implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Dirw  tt*  of 
the  OfTiLB  of  FedpVal  Register  on  July  1. 1982. 

Dafpii:  July  t3^«'»4. 
(ieraM  A.  Einiiuin, 
Attinji  ne!;irji^l  Administrator. 

Part  52^apter  I,  title  40  of  the  Codn 
of  Fedeaf  Regulations  is  amended  .is 
follow,  sji^ 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
•-ontinues  to  read  as  follows: 

Autbority:  42  U.S.C  7401-7b71q. 

Subpart  WW— Washington 

2.  Se«;tion  52.2470  is  amended  by 
adding  paragraph  (c)  (43)  to  read  as 
follows: 

§  52.2470    Identificaticn  of  plan. 

(c)*   •   • 

(43)  On  Sept<^mber  11,  1992  and 
October  8,  ;493  tlte  ENrector  of  the 
WDOE  sufcnitted  revisions  to  PSAPCA 's 
mles  for  the  control  of  air  pollution  in 
Pierce.  King,  Snohomish,  and  Kitsap 
Counties,  Washington  as  revisions  to  the 
Washington  SIP.  These  revisions 
superseded  and  replaced  previously 
submitted  rules  by  PSAPCA. 

(i)  Incorporation  by  reference. 

(A)  September  11,  1992  letter  from  the 
Director  of  VVDOE  to  EPA  Region  10 
submitting  revisions  to  PS.\PCA's  rules 
for  the  rxintrol  of  air  pollution  In  King, 
Pierce,  Snohomish,  and  Kitsap 
Counties,  Washington,  for  inclusion  into 
the  Washington  SIP. 

(B)  Regulations  I,  II,  and  III  as  adopted 
by  the  Board  of  Directors,  PSAPCA,  and 
submitted  through  the  VVDOE  to  EPA 
Region  10,  as  a  revision  t&the  SIP,  with 
a  VVDOE  adopted  date  of  September  Ifi, 
1992. 

(C)  Of.lober  8,  1993  letter  from  the 
Director  of  VVDOE  to  EPA  Region  10 
submitting  revi.sioiis  to  PSAPCLA's  rules 
for  the  control  of  air  pollution  in  King, 
Pierce,  Snohomish,  and  Kitsap 
Counties,  Washington,  for  inclusion  into 
the  Washington  SIP. 

(D)  Regulations  1.  II,  and  III  as  adopted 
by  the  Board  of  Directors,  PSAPCA.  and 
submitted  through  WDOE  to  EPA 
Region  10,  as  a  revision  to  the  SIP,  with 
a  WDOE  adopted  date  of  Oiiober  18 
199.3. 

3.  Section  52.2479  is  amended  by 
revising  the  entry  and  the  entry  heading 
for  "Puget  Sound  Air  Pollution  Control 
Authority— Regulation  I"  and  the  entry 
and  entry  beatiing  for  "Pug.»f  .Sound  Air 


Pollution  f::ontrol  Authority — 
Regulation  If  ;  and  by  adding  a  new 
entry  "Puget  Sound  Air  Pollution 
Control  Agency— Regulation  III"  to  n',.i^ 
as  follows: 

§  52.2479    Contents  of  the  federally 
approved,  state  submitted  imptementaitcn 
plan. 


Pugel  Sound  Air  Pollution  Control  .ARencv— 
Regulation  I 

Artii  le  1     Foli.ry,  Short  Titles  ami 

Definitions 
I.Ol     Policy  nO-10-73) 
1  -03     Name  of  Ag»-ncy  (3-1 3-«>«| 
1-05    Short  Title  13-1 3-b8} 
1.07    Oneral  Definitions  (11-19-92) 
Article  3     Onerai  Provisions 

3.01     Duties  dnd  Powers  of  the  Ciintrol 

Officer  (8-«-9l) 
3.03     Display  of  Not  ires:  Removal  .w 

Mutilation  Prohibited  (8-a-91) 
3.05    Investigations  by  the  Control  OffM-t-r 

(8-8-91) 
3.07     Fake  and  Mishjading  Oral 

Statements;  IJnlawful  Reprrjduction  oi 

Alteration  of  Documents  18-8-91 ) 
3.09     Violations — Notice  1^8-91) 
3.1 1     Civil  P»?naltie.s  (9-10-92) 
3.13     Criminal  Penalti«»s  (8-8-91) 
3.15    Additional  Enforcement  (8-m-9i  I 
3.17     A  ppeal  of  Orders  (8-8-91 ) 
3.19    Confidential  information  (8-.S-91) 
3.21     .Separability  (8-*-»l) 
Article  5     Registration 
.S.02    Definition  and  Components  of 

Regislia'ion  Program  (12-9-82) 
5.03     Registration  Required  (8-9-90) 
5.05    General  Requirements  for 

Registration  (8-9-90) 
.S.07     Fees — Registration  Prceram  ( 12-12- 

91) 

5.08  Shut  Down  Sourres  (11-12-87) 

5.09  Noncompliance  is  I  tnlawfui  (12-9- 
82) 

5.10  Surtharge  for  M.jndatory  Trai.ooij; 
Programs  (11-14-91) 

5.1 1 "  Sun  harge  for  Blenders  of 

Oxygenated  t;asolii>e  (11-19-9:;) 
Arti(.le6    New  .Source  Review 
6.03     Notitc  of  Construction  ( 1 1- 1 9-92 ) 
b.04     Filing  FHe«;1ll-i9-92) 
6.06     Requirements  for  Public  ^!otiue  (:<- 

13-80) 
b.07     Order  of  Approval— Order  to  Pn'v.nt 

(^onsfruLtion  (11-19-92) 
608     Emission  Redurtion  Qv»jit  B..'nkirig 

(11-19-92) 
h.09     Notiieof(u}ropl«tion  (11-19-92) 
h.lO     Work  Done  Without  an  Appni.al 

(11-12-87) 
ArtiLJo  8    Outdoor  Fin>s 
HOI     Poli«.y  (4-9-92) 

8  02    Outdoor  Fires— Pn>hibif«^T\ ii.*«:(S- 
1.3-93) 

8.03     (JittdiMtr  Fires — Prohibitpd  Ar'-.,«;  |S- 

1.3-93) 
H.04  On<>rdl  Conditions  (4-9-92) 
Artii  !o  9    Emission  Stand.ir«k 
9.03     Emission  of  Air  Omt.miinant:  Vivu.il 

.Srarxiard  (5-11-89) 
't  U4     Di>i>»sif ;oi>  of  Piirtii  u!iif«'  KUtU-T  («r- 

9-83) 
■<«>5     liMini^nttor  Burning  tt>-9-8H} 
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9.06     Refuse  Burning  Equipment:  Time 

Restriction  (6-9-88) 
9  07     Emission  of  Sulfur  Oxides  (6-9-88) 

9.08  Combustion  and  Marketing  of  Waste- 
Derived  Fuels  (2-13-86) 

9.09  Emission  of  Particulate  Matter: 
Concentration  Standards  (5-1 1-89) 

9.H     Emission  of  Air  Contaminant: 

Detriment  to  Person  or  Property  (6-9-83) 
9.13    Emission  of  Air  Contaminant; 

Concealment  and  Masking  Restricted^e- 

9-88) 
9  15    Fugitive  Dust;  Emission  Standard 

(8-10-89) 

9.16  Spray  Coating  OperatmQs_{6;J>-9l) 

9.17  Report  of  Startup,  Shutdown. 
Breakdown,  or  Upset  Condition  (5-10- 
84) 

9.20    Maintenance  of  Equipment  (6-9-88) 
Article  11     Ambient  Air  Quality  Standards 

and  Control  Measure  Required 
11.01     AirQuality  Control  Measures  (ft- 

14-80) 

11.03  Ambient  Air  Quality  Standards: 
Suspended  Particulate  (8^14-80) 

11.04  Ambient  Air  Quality  Standards: 
PM,o  (6-9-88) 

11.05  Ambient  Air  Quality  Standards: 
Lead  (8-14-80) 

11.06  Ambient  Air  Quality  Standards: 
Carbon  Monoxide  (8-14-80) 

11.07  Ambient  Air  Quality  Standards: 
Ozone  (8-14-80) 

1 1 .08  Ambient  Air  Qual  ity  Standards: 
Nitrogen  Dioxide  (8-14-80) 

11.09  Ambient  Air  Quality  Standards: 
Sulfur  Dioxide  (8-14-80) 

Article  12    Standards  of  Performance  for 
Continuous  Emission  Monitoring 
Systems 

12.01  Introduction  (8-10-89) 

1 2.02  Continuous  Emission  Monitoring 
Requirement  (8-10-89) 

12.03  Quality  Assurance  Requirements 
(8-10-89) 

12.04  Record  Keeping  and  Reporting 
Requirements  (8-10-89) 

Article  13    Solid  Fud  Burning  Device 
Standards 
1 3.01     Policy  and  Purpose  (9-26-91 ) 

13.03  Opacity  Standards  (10-11-90) 

1 3.04  Prohibited  Fuel  Types  (9-26-91 ) 

13.05  Curtailment  (9-26-91) 

Puget  Sound  Air  Pollution  Control  Agency— 
Fegulotion  II 

.Article  1     Purpose.  Policy.  Short  Title  and 
Defmitions 
1.01     Purpose  (3-13-80) 
102     Policy  (6-13-91) 

1.03  Short  Title  (12-11-80) 

1.04  General  Definitions  (12-11-80) 
_1.05     Special  Definitions  (6-13-91) 

Article  2    Gasoline  Marketing  Emission 
Standards 

2.03  Petroleum  Refineries  (6-13-91) 

2.04  Volatile  Organic  Compound  Storage 
Tanks  (6-13-91) 

2.05  Gasoline  Loading  Terminals  (1-9- 
92) 

2.06  Bulk  Gasoline  Plants  {6-13-9U 

2.07  Gasoline  Stations  (1-9-92) 

2.08  Leaks  from  Gasoline  Transport 
Tanks  and  Vapor  Recovery  Systems  (6- 
13-91) 

Article  3     Miscellaneous  Volatile  Organic 
Compound  Emission  Standards 


3  01     Cutback  Asphalt  Paving  (6-13-91) 
3  03    Can  and  Paper  Coating  Operations 

(6-13-91) 
3  04     Motor  Vehicle  and  Mobile 

Equipment  Coating  Operations  (6-13-91) 
3.05    Graphic  Arts  Systems  (12-1 1-80) 

3.07  Petroleum  Solvent  Dry-  Cleaning 
Systems  (2-11-82) 

3.08  Polyester.  Vinylestcr.  Gelcoat,  and 
Resin  Operations  (6-13-91) 

3.09  Aerospace  Component  Coating 
Operations  (6-13-91) 

3  11    Coatings  and  Ink  Manufacturing  (7- 
15-91) 

Article  4    General  Provisions 
4.02    Testing  and  Monitoring  (6-13-91) 

4  04    Exceptions  to  VOC  Emission 
Standards  and  Requirements  (12-11-80) 

4.05    Separability  (12-11-80) 

Puget  Sound  Air  Pollution  Control  Agency- 
Regulation  III 

Article  1    General  Requirements 

1.01  Policy  (2-11-93) 

1.02  Short  Title  (1-9-92) 

1.03  Area  Sources  of  Toxic  Air 
Contaminants  (8-9-90) 

1.05    Purpose  and  Approach  (8-9-90) 

1.07  General  Definitions  (1-9-92) 

1.08  Special  Definitions  (2-11-93) 

1.09  Emission  Monitoring  Requirements 
(8-9-90) 

1.11     Reporting  Requirements  (8-9-90) 
Article  2    Review  of  Toxic  Air  Contaminant 

Sources 
2.01     Applicability  (1-9-92) 
2.03     Newor  Altered  Toxic  Air 

Contaminant  Sources  (8-9-90) 
2.05    Registered  Sources  of  Toxic  Air 

Contaminants  (8-9-90) 
Article  3    Source-Specific  Emission 

Standards 
3.01     Chromic  Acid  Plating  and  Anodizing 

(1-9-92) 
3.03    Perchloroethylene  Dry  Cleaners  (1/9/ 

92) 
3.05    Solvent  Metal  Cleaners  (8-9-90) 
3.07    Ethylene  Oxide  Sterilizers  and 

Aerators  (1-9-92) 
.Article  4     Asbestos  Control  Standard 

4.01  Application  Requirements  and  Fees 
(2-11-93) 

4.02  Procedures  for  Asbestos  Emission 
Control  (2-11-93) 

4  03     Disposal  of  Asbestos-Containing 
Waste  Material  (2-11-93) 

4  .      *  *  *  * 
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40  CFR  Part  52 

ICA  95-1-6591a;  FRL-5055-71 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


State  Implement 
revisions  o 
"VVastewate 
from  the  Bay 
Management 
approval  act! 
rule  into  th 


SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 


n  Plan.  The 
Rule  8-8. 
il'VVater)  Separators" 
rea  Air  Quality 
strict  (BAAQMD).  This 
will  incorporate  this 
derally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amerced  in  1990 
(CAA  or  tife  Act).  In  atKHtion.  the  final 
action  on  this  rule  serves  m  a  final 
determination  that  the  deficiency  in  this 
rule  has  been  corrected  jriWthat  on  the 
effective  date  of  this  action,  any 
sanction  or  Federal  Implementation 
Plan  (FIP)  clock  is  stopped.  The.revised 
rule  controls  VOC  emissions  from 
separation  of  oil-water  mixtures.  Thus. 
EPA  is  finalizing  the  approval  of  this 
revision  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 

DATES:  This  final  rule  is  effective  on 
October  28,  1994  unless  adverse  or 
critical  comments  are  received  by 
September  28.  1994.  If  the  effective  date 
is  delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  rule  revision 
and  EPA's  evaluation  report  for  the  rule 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revision  are  available  for  inspection 
at  the  following  locations: 

Rulemaking  Section  (A-5-3).  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street.  San  Francisco.  CA 
94105-3901. 

Environmental  Protection  Agency.  Air 
Docket  6102.  401  "M"  Street.  SW.. 
Washington.  DC  20460. 

California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sacramento.  CA  92123-1095. 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street.  San 
Francisco.  CA  94109.- 

FOR  FURTHER  :NF0RMATI0N  CONTACT:  Erik 
H.  Beck,  Rulemaking  Section  (A-5-3). 
Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1190.  Internet: 
-t)eck.erik@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION: 
Applicability 

The  rule  being  approved  into  the 
California  SIP  is  BAAQMD  Rule  8-8, 
"Wastewater  (Oil-Water)  Separators". 
This  rule  was  submitted  by  the 
California  Air  Resources  Board  to  EPA 
on  July  13. 1994. 

Background 

On  March  3,  1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  induded  the 
San  Francisco  Bay  area.  43  FR  8964,  40 
CFR  81.305.  Because  this  area  was 
unable  to  meet  the  statutory  attainment 
date  of  December  31, 1982,  CaUfomia 
requested  under  section  172(a)(2).  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31, 1987 
(40  CFR  52.222).  On  May  26,  1988.  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act,  that  the  BAAQMDs  portion  of 
the  California  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990,  the  Qean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  estaWished  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.*  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonatuinment 
areas.  The  San  Francisco  Bay  Area  is 
classified  as  moderate; '  therefore,  this 


'  Among  other  things,  the  pre-ainendment 
guidance  consists  of  ihose  portions  of  the  proposed 
posl-1987  ozone  and  carbon  moncKide  policy  thai 
concern  RACT.  S2  FR  45044  (.November  24. 1987): 
"Issues  Relating  to  VOC  Regulation  (jtipoint*. 
Deficiencies,  and  Deviations.  Claiification  to 
Appendia  D  o/  November  24,  1967  Federal  Regisfer 
Notice"  (Blue  Boolil  (n«ic«  of  avaiUbilify  was 
published  in  the  Fwknl  Icgbler  on  N4ay  25.  fiMh 
iod  the  existing  control  lethniqup  euidejines 
((TTGi). 

■"  The  San  Francisco  Bay  Area  retained  Its 
designation  of  nanattakunenl  and  was  ciaiiciried  by 
ope.-ation  of  law  parsoanl  to  sections  lOTJd)  and 


area  was  subjecl  to  the  RACT  fix-up 
requirement  and  the  May  15,  1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  July  13. 
1994,  including  the  rule  being  aded  on 
in  this  notice.  This  notice  addresses 
EPA's  direct-final  action  for  B.\AQMD 
Rule  8-8,  "Wastewater  (Oil-Water) 
Separators".  BAAQMD  adopted  Rule  8- 
8  on  June  15,  1994.  This  submitted  rule 
was  found  to  be  complete  on  July  22, 
1994  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51  Appendix  V  a  and  is  being  finalized 
for  approval  into  the  SIP. 

This  rule  controls  VOC  emissions 
from  equipment  whidi  separates  oil 
from  aqueous  effluent  streams.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  This  rule  was 
originally  adopted  as  part  of  BAAQMD's 
effort  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  final  action  for  this  rule. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  "rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
inttjrpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  dociunents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agenc7  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to  this 


1 8  Ha)  upon  the  diite  of  enactment  of  the  CAA.  Se« 
55  hF  56694  (Niovemberft.  1991). 

'  EPA  <idopled  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  nO(kKl)(A)  of  the  CAA.  revised  the  criteria 
on  AugurM  26,  1991  (56  FR  422161 


rule  is  entitled  "Petroleum  Refireries— 
Control  of  Refinery  Vacuum  Produdng 
Systems,  Wastewater  Separators  and 
Process  Unit  Turnarounds"  (EPA-450/ 
2-77-022).  Further  interpretations  of 
EPA  policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  1.  In  general, 
these  guidance  documents  have  been  sel 
forth  to  ensure  that  VCX:  rules  are  hjJIy 
enforceable  and  strengthen  or  maintain 
the  SIP. 

BAAC^lD's  submitted  Rule  8-8, 
"Wastewater  (Oil-Water)  Separators' 
includes  the  following  significant 
changes  from  the  current  SIP: 

•  Adding  a  lest  method  to  deL-ct 
leaks. 

•  ModifyingHhe  emissions 
detennination  section  to  allow  Federal 
enforceability. 

EPA  has  evaluated  the  submitted  rult- 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore,  BAAQMD  Rule 
8-8,  "Wastewater  (Oil-Water) 
Separators"  is  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  1 10(a)  and 
part  D.  The  final  action  on  this  rule 
•serves  as  a  final  determination  that  the 
deficiency  in  this  rule  has  been 
rxjrrected.  Therefore,  if  this  direct  final 
action  is  not  withdrawn,  on  October  28, 

1994,  any  sanction  or  FIP  clock  is 
stopped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  28, 
1994.  unless,  by  September  28. 1994 
adverse  or  critital  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  aciion  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  ac-tion.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  action  published  in  today's 
Federal  Register.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
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commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be* effective  October  28. 
1994. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50.000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements.  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
■due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.  Ct.  1976):  42  U.S.C. 
7410(a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorjxjratioii  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  .August  IS.  1994. 
Felicia  Marcus, 
Fegional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(198)  to  read  as 
follows: 

§52.220    Identification  of  plan. 

*         •         •        •         * 

(c)*  •  • 

(198)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  July  13. 1994,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Bay  Area  Air  Quality  Management 
District. 

[1]  Revised  Rule  8-8.  adopted  on  June 
15. 1994. 
IFR  Doc.  94-21169  Filed  &-26-94;  8:45  am) 
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40  CFR  Part  180 

[OPP-300344A;  FRL^»899-2] 
RIN  2070-AB78 

Vinyl  Pyrrolidone- 
Dimethylaminoethylmethacrylate 
Copolymer,  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  vinyl 
pyrrolidone- 

dimethylaminoethylmethacrylate 
copolymer  (CAS  Reg.  No.  30581-59-0) 
when  used  as  an  inert  ingredient 
(leaching  inhibitor,  binder  for  water- 
dispersible  aggregates,  sticker  and 
suspension  stabilizer)  in  pesticide 
formu'ations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest,  and  to  animals.  This  regulation 
was  requested  by  International  Specialty 
Products. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  29.  1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  1OPP-300344A!.  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency,  Rm. 
M3708.  401  M  St..  SW..  Washington.  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 


to:  Rm.  1132.  CM  #2. 1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh.  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine.  Registration  Support 
Branch,  Registration  Division  (7505W). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number- 
2800  Crystal  Drive.  North  Tower. 
Arlington.  VA  22202,  (703)-308-8393 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  8.  1994  (59  FR 
29576).  EPA  issued  a  proposed  rule  that 
gave  notice  that  International  Specialty 
Products,  1361  Alps  Rd.,  Wayne,  NJ 
07470,  had  submitted  pesticide  petition 
(PP)  4E04319  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(e)  by  establishing  an 
exemption  from  the  requirement       of  a 
tolerance  for  residues  of  vinyl 
pyrrolidone- 

dimethylaminoethylmethacrylate 
copolymer  (CAS  Reg.  No.  30581-590) 
when  used  as  an  inert  ingredient 
(leaching  inhibitor,  binder  for  water- 
dispersable  aggregates,  sticker  and 
suspension  stabilizer)  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest,  and  to  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nonto.xicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  requester  noted  that,  ahhough  the 
preamble  included  an  exemption  from 
tolerance  when  applied  to  animals,  as 
was  requested,  this  amendment  was  not 
actually  listed  in  the  proposal.  The 
omission  was  a  clerical  error  and  has 
been  corrected  in  this  final  rule. 


The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agencv 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  gi\  en 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  bv 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues. 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  subst.iiitial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  rt^solve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 


uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32)." 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Exec:utive  Order.  Under  section  3(f), 
the  order  defines  a  "signific:ant 
regulatory  action"  as  an  ac:tion  that  js 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economicallv 
significant");  (2)  creating  serious 
inc;onsistenc;y  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement! 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  thi«  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "signific^int  '  and  is  therefore 
not  subjec;t  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 


354.  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  thiii 
regulations  establishing  new  tolernm  t-s 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signific  ant 
ec:onomic;  impact  on  a  sub.stantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  Ma v  4,  1981  Uit 
VR  249.50). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  proceihir«'. 
.Agricultural  commodities.  Pesticidt-s 
and  pests.  Reporting  and  rec  ordk.'e))ii:..' 
requirements. 

Dated;  ,\ugu.st  1.  1994. 

Daniel  M.  Barolo. 

Din-itor.  ( )tju  t-  of  Pf.stiLidf  Program'. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  Tlie  .lulhority  cilationfor  part  IHO 
<  ontinues  to  read  as  follows: 

.Authority:  21  ISC  J46a  and  371 

2.  Section  180.1001  is  amended  <:; 
paragraphs  (c:)  and  (e)  in  the  tabl.' , 
therein  by  adding  and  alphabeticaliv 
inserting  the  inert  ingredient,  to  r>K:<i  .fs 
follows: 

§  180.1001     Exemptions  from  the 
requirement  of  a  tolerance. 


(<:). 


Inert  ingredients 


Limits 


Uses 


*  ' 

Vinyl  pyrrolicjone-dimethylaminoethytmethacrylate  ccs- 
polymer  (CAS  Reg.  No.  30581-590).  minimum  num- 
ber average  molecular  weight  2Q.000. 


Leaching  inhibitor.  Dinder  lor  waler-dispers<bie  aoo'e- 
gates,  sticker  and  suspension  statjitizer. 


(e) 


Inert  ingredients 


Limits 


Uses 


Vinyl  pyrrolidone-dimethylaminoettiyimethacrylate  co- 
polymef  (CAS  Reg.  No.  30581-590).  minimum  num- 
t)er  average  molecular  weight  20.000. 


Leaching  mriibitor.  binder  for  water-dispersibie  aogie- 
gates.  sticker  and  suspension  stabilizer. 


JMI 
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8ILUNGC0DE  I 


DEPA«TME#fr  OF  THE  INTEWOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7078 
[AK-932-42H}-06;  A-05«7841 

Partial  Revocation  of  Executive  Order 
No.  8979,  as  Amended;  Alaska 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order,  as  amended,  insofar  as 
it  affects  the  surface  interests  of 
approximately  16,297  acres  of  lands 
conveyed  to  the  Salamatof  Native 
Association,  Incorporated,  and  the 
subsurface  interests  of  4..509  acres  of 
lands  conveyed  to  the  Cook  Inlet 
Region.  Incorporated.  This  action  also 
removes  from  the  Kenai  National 
Wildlife  Refuge  the  surface  interests  of 
those  lands  conveyed  to  the  Salamatof 
Native  Association,  Incorporated,  and 
the  subsurface  interests  of  those  lands 
convicyed  to  the  Cook  Inlet  Region, 
Incorporated.  This  action  is  for  record- 
clearing  purposes  only. 
EFFECTtVE  DATE:  August  29,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office.  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599.  907-271-5477. 

In  accordance  with  the  Salamatof 
Agreement  of  August  17. 1979,  as 
directed  by  Sections  1432(b)  and  (c)  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980,  43  U.S.C. 
1611  (1988):  and  by  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Interior  by  SetJtion  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714  (1988),  it  is 
ordered  as  follows: 

1.  Executive  Order  No.  8979,  dated 
December  16,  1941,  as  amended  by 
Public  Land  Order  No.  3400,  which 
withdrew  and  reserved  certain  lands  for 
use  of  the  Department  of  the  Interior  as 
a  refuge  and  breeding  ground  for  moose, 
is  hereby  revoked  as  to  the  following 
described  land: 

Seward  Meridian 

(d>T.  7N:,R.  11  VV., 

Sec.  23; 

Sec.  25.  WVx:  ' 

Sees.  26  and  35; 

Sec  36.  WV2. 

The  area  described  contains  approximately 
2.560  acres. 
Co)  T.  6  N.,  R.  10  W., 


Sees.  13.  U.  and  15; 

Sees.  22  to  26,  inclusive,  and  sees.  32to 
36.  inclusive. 

The  area  described  contains  approximately 
9,600  acres. 
(c)T.6N..  R.  11  W.. 

Sec  1.  W- 

Sec.  2. 

The  area  described  contains  approximately 
960  acres. 
(d)T.  4N.,R.  9W.. 

Sec.  5.  westerly  of  Funny  River  Road; 

Sec.  6.  westerly  of  Funny  River  Road, 
excluding  the  Kenai  River  and  any 
islands  therein,  and  any  submerged 
lands  covered  by  thai  river  as  defined  bv 
43  U.S.C.  1301(a)  (1988); 

.Sec.  7.  northerly  of  Furiny  River  Road. 

The  area  described  contains  approximately 
989  acres. 
(e)T.4N..R.  low.. 

Sec.  l",  excluding  the  Kenai  River  and  any 
islands  therein,  and  any  subn>erged 
lands  cnverod  bv  that  river  as  defined  in 
43US.C  lJ01(ai(1988); 

Sec.  2.  northerly  of  Funny  River  Road, 

.  excluding  the  Kenai  River  and  any 
islands  therein,  and  any  submerged 
lands  covered  by  that  river  as  defined  in 
43  U.S.C.  1301(a)  (1988); 

Sec.  3.  ■easterly  of  Funny  River  Road, 
excluding  the  Kenai  River  and  any 
islands  therein,  and  any  submerged 
lands  covered  bv  that  river  as  defined  by 
43  use.  1301(a)  (1988); 

Sec.  6,  westerly  of  the  Sterling  Highway; 

Sec.  7.  iKjrth westerly  of  the  Sterling 
Highway; 

Sec.  10.  northeasterly  of  Funny  River  Road; 

5>ec.  1 1 .  northerly  of  Funny  River  Road; 

Sec.  12.  northerly  of  Funny  River  Road, 
excluding  the  Kenai  River  and  any 
islands  therein,  and  any  submerged 
lands  covered  bv  that  river  as  defined  by 
43  use.  1301(a)  (1988). 

The  areas  described  aggregate 
approximately  2,188  acres. 

The  areas  described  aggregate  a  total  of 
approximately  16,297  acres. 

2.  Those  lands  described  in 
paragraphs  1(a),  (c),  and  (d)  above,  in 
which  the  surface  interests  were 
conveyed  to  the  Salamatof  Native 
Association,  Incorporated,  and  the 
subsurface  interests  were  conveyed  to 
the  Cook  Inlet  Region,  Incorporated,  are 
hereby  removed  from  the  Kenai 
National  Wildlife  Refuge. 

3.  The  surface  interests  in  the  land 
described  in  paragraph  Ifb)  above, 
which  were  conveyed  to  the  Salamatof 
Native  Association,  Incorporated,  are 
hereby  removed  from  the  Kenai 
National  Wildlife  Refuge.  The 
subsurface  interests  in  this  land  were 
removed  from  the  Refuge  by  a  prior 
order. 

4.  The  surface  interests  in  the  lands 
described  in  paragraph  1(e)  above, 
which  were  conveyed  to  the  Salamatof 
Native  Association,  Incorporated,  are 
hereby  removed  from  the  Kenai 


National  Wildlife  Refuge.  The 
subsurface  interests  in  these  lands 
continue  to  be  subject  to  the  terms  and 
conditions  ofthe'Kenai'National 
Wildlife  Refuge,  as  established  by 
Section  303  of  the  Alaska  National 
Interest  Lands Conser\'ati on  Act,  f*ub.  L. 
96-487.  94  Stat.  2391.  and  any  other 
withdrawal  of  record,  and  are  not  . 
otherwise  affected  by  this  order. 

Dated:  August  18.  1994. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
|FR  Doc  94-21 270  Filed  8-26-94;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  f  EMA-7S99} 

List  of  Communities  EUgibte  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SumMARV:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  OATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  lic;eiised 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street. 
SW..  room  417,  Washington,  DC  2U472, 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  instu-ance  which  is  generally  not 
otherwise  available,  in  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives,and 
new  construction  from  future  flooding. 
Since  the  communities  on-the  attached 
list  have  recently  entered  the  NFIP,    . 
subsidized  flood  insurance  is  now   . 
available  for  property  in  the  community. 


In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  commiinitips  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map. 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 
The  Director  finds  that  the  delayed 
effective  dates  would  be  (  onlrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  ext;luded 
from  the  requirements  of  44  CFR  Part  • 
10,  Environmental  Considerations.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Diret:tor  certifies  thai 
this  nile  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory 
Planning  and  Review,  58  FR  51735.- 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection. of  information  for  purposes  of 
the  Paperwork  Reductionv\ct.  44  U.S  C 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  thai 

have  federalism  implications  under 


Executive  Order  12612,  Federalism 
October  26,  1987,  3  CFR,  1087  Comp 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Execut  i\  e 
Order  12778.  October  25,  1991.  .56  FR 
55195,  3  CFR,  1991  Cofnp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  I'.S.C.  4001  et  seq.. 
Reor);;inizaii()n  I'lan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329:  E.O.  12127.  44  FH  imh7 
.ICFR.  1979  Comp,  p.  376. 

§  64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


Iowa: 


New  Eligibles— Emergency  Program 


Community 
No. 


Rock  Falls,  city  ol  Cerro  Gordo  County 

Butler  County,  unincorporated  areas  

Montana:  Shelby,  city  of,  Tooje  County 

Maryland:  Smithsburg.  town  of  Washington  County 
Wyoming:  SuWette  County,  unincorporated  areas 
Kansas:  Oswego,  city  of,  Labette  County 
Oklahoma;  Custer  County,  unincorporated  areas 

New  Eligibtes— Regular  Program. 

Illinois:  Rantoul,  village  ol.  Champaign  County  

Reinstatements— Regular  Program 

Minnesota:  Browns  Valley,  city  ol,  Traverse  County 

Pennsylvania:  . 

Charleston,  township  of,  Tioga  County 


190351 
190850 
300125 
240124 
560048 
200545 
400486  . 

170031  . 


Effective  date  of  authorization/cancellation  of  sale  of 
flood  insurance  in  community 


Current  ef- 
fective 
map  date 


Chatham,  township  of.  Tioga  County  .„„.., 

Maine:  Sullivan,  town  of,  Hancock- County  

Pennsylvania:     - 

Trainer,  borough  of  Delaware  County  ..-.-.. 

Burlington,  township  Qf,  Bradford  County 


Regular  Program  Conversions 
Region  I:     -  "     .,     - 
Maine:     ' 

Hartford,  town  of,  Kennetiec  County  ......' 

Randolph,  town  of,  Kennebec  COunfy 

Region  II:       " 

New  York:  New  York,  city  of,  Bronx.  OueeTis.  Kings, 
Mew  York  and  Richmond  Counties. 
Region  IV: 

Mississippi:  Flowood,  lowaof,  Rankin  County  

North  Carolina  Monroe,  cify  of.  Union  County 


July  4,  1994  .. 
July  5,  1994  .. 
Julys.  1994  ..- 
July  13,  1994 

do  

July  18,  1994 
July  20,  1994 


July  8,  1994 


270480   ....     April  30,-1974  Emerg.,  June   17,   1988,  Reg     June  2 
1994,  Susp .  July  6.  1994.  Rein. 


421172 
.421173 
230295 


December  26,  1974,  Emerg.:  December  i,  1986   Reg 
December  i,  1986,  Susp.;  July  18,  19"94,  Rein. 

July  29,  1975,-Emerg.;  June  1,  1987.  Reg.-,  September  •> 
1993/Susp.:  July  18,  1994.  Rem.   ■ 

April  15,  1976.  Emerg.;  September  4,  1985.  Reg    May 
17.  1990.  Susp  ;  July  19,  1994,  Rein. 

420437  December  10.  I97l.  Emerg.;  September  30.  1977,  Reg 

September  30,  1993,  Susp.;  July  22,  1994.  Rein. 


421054 


230334 
230244 

360497 


280289 
370236 


^^^,^,,„^,  .ju,  ,33o,  ou!>p.,  juiy  ^i:.  iyy4,  Hein. 
September  14,  i983,  Emerg.;  September  5,  1990  Reg 
September  5.  '990,  Susp.;  July  29,  1994.  Rein.  ' 


1-14-77 

9-6-77 

4-2-76 

1-14-77 

11-15-77 

S-19-75 


NSFHA 
6-17-68 

i2-i-f.6 

6-i-«7 

9-3^5 

9-30-93 
9-5-90 


July  5.  1994  suspension  withrffao'i 

do      ....;.,.. 


do 


do 
do 


7-5-94 
Do 

Do 


Do 
Do 


IMI 
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State/locatton 

Community 
No. 

Effective  date  o1  auttiorization/cancellation  of  sale  of 
flood  insurarx;e  tn  community 

Current  ef- 
fective 
map  date 

Region  VI. 

Texas:  Hardin  County,  unincorporated  areas 

Region  1: 
Maine: 

Gardiner,  city  of,  Kennebec  County  '.. 

Haltowell.  crty  of,  Kennebec  County  

Region  V: 
Minnesota: 

Ada.  city  of.  Norman  County 

430284  

230068 

230069  

270323 

270325  

270322  

270326  

270327  

.....do :, _ : 

July  18, 1994  Suspension  Withdrawn  .....: 

...do „ .....: ;..,' 

..,...do 

Do. 

7-J8-94 
Do. 

Do 

Hendrum,  city  of,  ^^or^nan  County 

do 

Do 

Norman  County,  unincorporated  areas  

Perley.  city  of.  Norman  County 

do .:....    ,.j_„.^„..„....; 

do    ....: : ;....;:; ; "  •   .  .  .•       - 

Do. 
Do 

Shelly,  city  of,  Norman  County  

do  .-. .,. : ; 

Do. 

Code  for  reading  third  column:  Emerg.— Emergency;  Reg —Regular;  Susp.— Suspension:  Rein.— Reinstatemem. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  August  22,  1994. 
Robert  H.  Vsiland, 

Acting  Deputy  Associate  Director.  Mitigation 
Directorate. 
|FR  Doc.  94-21239  Filed  8-26-94;  8:45  ami 
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44  CFR  Part  64 
{Docket  No.  FE1XIA-76011 

Suspension  of  Community  Ettgibiiity 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Final  rule. 

SUMMAiVr:  This  ni\e  identifies 
conrmunities.  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP).  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr..  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street  SW.. 
room  417.  Washington.  DC  20472.  (202) 
64fi-3619 


SUPPLEH^NTARV  INFORMATJON:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and    .- 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  fkooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  off  1968.  as  amended.  42 
U.S.C.  4022.  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  {*rogram,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The-communities  listed  in 
thLs  document  no  longer  meet  that 
statutory  requirenwnt  for  compliance 
with  program  regtrlations.  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the-effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date. These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  *vithdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  col-umn  of  the 
table.  No  direct  Fedecarl  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 


of  buildings  in  theldentified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973. 42  U.S.C. 
4106(a),  as  amended).  This  prohibition' 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  inxpracticable  and 
unnecessary  because  communities  listed 
in  this  fmal  rule  have  been  adequately  ' 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive -Officer 
that  the  community  ^'i II  be  suspended 
unless  the  required  floodplain 
management-measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  EavLronraental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  FlexiMity  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968.  as 
amended.  42  U.S.C.  4022.  prohibUs 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcemerrt 
measures.  The  communities  listed  no 


longer  comply  with  the  .siatufory 
requirements,  and  after  the  effe«,live 
date,  nood insurance- will  no  bngerbM 
awailaWein  the  conaraunities  unless 
rhey  rake  remedial  action. 


Executive  Order  12612,  Fedcralisni 

This  rule  uivolves  no  policies  that 
have  fed«?ra|wm  implications  under 
Ejiecutive  Order  12612,  pHderalism, 
October  2fi,  iQaj,  3  CFR.  1«»87  f:i>mp 
P-252. 


ExecutHre  Order  12778.  Civil  Justice 


Re^iater;  Classification 

This  final  rule  is  not  a  sijcnjfijinnf 

regulatory  action  imder  the  criteria  al  .  

section  3(0  of  Executive  Ordpr  1 2fl66  of  Reform 

September  .10, 1993,  Regulatorv  tu-       ,- 

Plarrning  and  Review,  58  FR  51 735  '""^  "'"^  meets  the  applicable 
p,„„^.„.  pi     ..       ...                      -standards  of  section  2(b)(2)  of  Exe«:utive 

Paperwork  Reduction  .^rt  Order  12778.  October  25,  1991,  56  FR 

This  rule  does  not  involve  any  55195.  3  CFR.  1991  Comp.  p.  309. 
•  ollertion  of  information  for  purposes  of    1 1^  «f  c  i.__^  ■    ^.  ,^,-^  „ 

the  Paperwork  Reduction  A.;t^4  U.S.C.  Subjects  m  44  LFR  Part  64 

3501  ef  seq.                          :           ,  pj^^  iRsuraoGe,  Floodpl.nins. 


Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  aufhorify  citation  for  Part  M 
cootonues  to  read  as  foWovrsr 

Aulhorily:  42  lj^.r_  4001  et  se^; 
R'-nrpanizjilion  Plan  No.  3  of-1978,  3  ( J"K. 
1978  Comp..  p.  329;  E.O.  12127,  44  FH  M3h7 
3  CFR,  1979  Comp  ,  p.  376. 

§64.6    [Amended] 

2.  The  tables  puhlished  under  the 
authority  of  t?  B4.6  are  amended  as 
follows: 


State/?ocat)on 


Region  IV 

Florida:  Oange  C»f,  city  of,  Volusia  Counly 

Region  V 

Ohio;  Batavia.  village  ol,  Clermont  Coomy  ._.. 


Commurtfty 
No. 


Wisconsin:     Pierce     Caunty.     ur.<ficoi^««ated 
areas. 

Region  tl 

New  Jersey:  Byram,  townsfiip  oi.  Sitsse*  C«Mt- 
«y   ^.    '   .      - 

Region  rv 
Kentucky; 

Bouftxjn  CouTTty,  unrncorporafetf  areas 

Johnson- County,  Bnincorpwa»e<*  areas 

Monterey,  e»ty  ol,  CXven  Ceunty  _..„„ 

Russell,  city  of.  Greenup  County 


ll:inots;  -       ' 

Morris,  city  ol,  Gfundy  County  ...,,,.,. 

Mundelein,  village  of,  tahe  County  _.._. 

Region  VI 

Texas: 

Jac»«sonvilfe,  city  of.  Cnerohee  County  .._.. 

North  LaMe.  to»w  ol^  Demon  Coi-nty  ..:. 

RegiowVnr 

B(uffdale,«t5»  B«,  San  Latte  Cour^ty  ..... 

Draper,  city  of.  Sail  Lake  Courrty _ _ 

MMJvale,city  o».  Salt  l,a>t«  Cour^ty 

Muriay.  city  of.  Salt  Lake  .^ 

Riverton.  city  oi;  Salt  LaJ-e  County 

Sandy  e%.  city  e».  SaK  take  County  


120633 

390066 
56567T 

340557 

21027T 
2t0339 
2t0295 
210090 

170263 
170382 


Effective  date  of  autrK)n2at)on/cancenation  of 
saJe  of  flood  insurance  mi  community 


June  T,   1990,  Emerg.;  Septembei  2,   i994 
Reg.;  September  2,  1994,  Susp. 

March  3,    1976,   Emerg.;   Fet)fuary   4,    i98i 

Reg.;  Septemtjer  2,  1994,  Susp. 
Decembef  3t,  1^70.  Emerg:;  July  i4,  Tg72 

Reg^.,  SeptemOer  2,  T994,  sJusp. 

Mf  3t,  Tfl75.  Emerg.;  January  5,  i984  Reg 
Sepleiwbef  i>5,  ^99*.  Susp. 


Utah: 


Mf  3*.  «ra,  Emeig.;  July  16,  I98l.  Reg 

September  I'S,  1394,  Susp. 
October  30,  1978,  Emerg.;  May  4,  1988,  Reg 
•     SepteinOe*  15,  1994,  Susp. 
April  20.  1976,  Emeig.;  Augosi  5,  1985,  Reg 

September  15,  1994,  Susp. 
July    15,    1975,   Emefg.;   Jarxiary    19,    1983 

Reg:;  September  IS.  ^994.  Susp. 

July  25,  1974,  Eme^;  Decevibef  18.  1984 
Reg.;  September  ts^  1994,  Susp. 

Match  30,  1973,  ErrjergL;  JuJy  2,  1981  Reg. 
September  15.  T994.  Susp. 


480t23 
480782 


490247 

490244 

490211 

490t03 

4Sei«4 

48<rK» 


September  3,  1974,  Emerg.;  February  i^ 
T98t,  Reg:;  September  30.  T994.  Susp. 

Apnt  16,  T990,  Eme^g.;  SepPennt>er  30.  1^94 
Reg.;  SepSerRfcer  30.  1994,  Susp 


April  7,  1988,  Emerg.;  September  30,  1987 

Reg.;  SeplembCT  30.  i994,  Susp. 
Aprt  30,  >9aQ,  Emerg.;  December  i8,  1985, 

Reg.,  September  30,  t994.  Sesp. 
December  9,  19?6,  En^erg.,  FePruary  2,  1984 

Reg.;  September  30, 1994,  Susp. 
December  19.  rg74,  Eme»g.;  Decembe*  ifi. 

T985,  Reg.;  September  30. 1994,  Susp. 
'October 23,  W75,  Emeig,;  February  19,  1986 

Reg.;  SefMenHiier  3»,  tSS^f,  Susp. 
Febntapy   3,    i925,    Emeng.;    December    ie,  f 
»     »986,  Reg:;  September  30,  1«94,  Susp.    .     f 


Gwnenf  ef- 
fective map 
date 

DaascedBM 
tedecal  assist 

arrce  no  longet 

awadabie  m 

special  flood 

t«2ard  areas 

9-2-94 

September  2, 
i«94. 

9-2-94 

Do 

9-2-94 

De 

: 

&-15-94 

September  i5. 

T994. 

7-16-81 

Do. 

5-4-88 

0* 

»-5-86 

0«. 

*-^9-a3 

Do. 

9-15-94 

Oe 

9-15-94 

'      c. 

9-<30-94 
9-30-94 

Sepleinfeer  30, 
1994. 
Do. 

9-30-94 

Do 

9-30-94 

D& 

S-3&-94 

Do 

9-3©-94  1 

0<L 

9-30-94 

Da 

9-30-94 

Do. 

JMI 
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44337 


State/location 


South  Salt  Lake,  city  of.  Salt  Lake  County 

South  Jordan,  city  of.  Salt  Lake 

West  Valley,  city  of,  Salt  Lake  County 

Region  IX 

Nevada: 

Reno,  city  of,  Washoe  County      

Sparks,  city  of,  Washoe  County  ...'. 

Region  X 

Washington: 

Burien.  city  of.  King  County 

King  County,  unincorporated  areas 

Norrnandy  Park,  city  of.  King  County 

Seatac,  city  of.  King  County 


Community 
No 


Effective  date  of  authonzatioa'cancellation  of 
sale  of  flood  insurance  in  community 


490219    May  23.  1975.  Emerg.;  December  18.  1985. 

Reg;  Septemtjer  30.  1994,  Susp 
490107    June  10,  1975  Emerg.;  December  18,  1985, 

Reg.;  September  30,  1994,  Susp 
490245    February    14.    1983,   Emerg.;   May    1.    1986, 

Reg  -.  September  30,  1994.  Susp. 


320020  April  25,  1975.  Emerg.;  Januar/  S,  1984.  Reg.; 
September  30,  1994,  Susp. 

320021  July   18.   1975,   Emerg;   December   i.   1983, 
Reg.;  September  30.  1994.  Susp. 


530321     March  9.  1994,  Emerg.;  September  30,  1994, 

Reg.;  September  30.  1994,  Susp 
530071     October    13,    1972,    Emerg.;   September   29. 

1978.  Reg.;  Septemtier  30,  1994,  Susp. 
530084     January  21,  1974.  Emerg.;  November  2.  1977. 

Reg.;  September  30.  1994.  Susp. 
530320    July  16.  1993,  Emerg.;  September  30,  1994. 

Reg.;  Septemtier  30.  1994,  Susp. 


Current  ef- 
fective map 
date 


9-30-94 
9-30-94 
9-30-94 

9-30-94 
9-30-94 

9-30-94 
9-30-94 
9-30-94 
9-30-94 


Date  certain 
federal  assist- 
ance no  longer 
available  in 
special  flood 
hazard  areas 


Do 
Do 
Do. 

Do. 
Do. 

Do. 
Do. 
Do. 
Do. 


Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Susp.— Suspension 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Issued:  August  22,  1994. 
Robert  H.  VoUand. 

Acting  Deputy  Associale  Director,  Mitigation 
Directorate. 
|FR  Doc.  94-21238  Filed  8-26-94;  8:45  ami 

BILLING  CODE  671»..21-P 


44CFRPart65 
[Docket  No.  FEMA-7109] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  Iteir 
contents.  ^ 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 


person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 
ADDRESSES:  The  modified  base  (100- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  F.E..  Chief.  Hazard 
Identification  Branch.  Mitigation 
Directorate.  500  C  Street  SVV., 
Washington.  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule.  / 

However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 


For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100- year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatary  Flexibility  Act 

The  Associate  Director^  Vfitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  tht> 
Regulatory  Flexibility  Act  because 
modified  base  (lOO-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  ol  1973,  42 
U.S.C.  4105,  aod  are  required  to 
mfiintain  community  eligibility  in  tb« 
NFIP.  ^k>  legttlatofy  flexibility  snalysLs 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  sijpafiuuit 
regulatory  actitm  under  the  critaia  oi 
Section  3(0  of  Executive  Ordet  12866  of 


September  30. 19»3.  Regulatory 
Plaraiing  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This-rule  invoives  no  policies  that 
have  federalism  implicatjoas  under 
Exe«:utive  Order  12612,  Federalism, 
dated  October  26. 19a7. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applic;ahi« 
standards  ol  Seetioo  2tb)(2)  of  Executive 
Order  12778. 

List  of  Sttbfects  rit  44  CFR  PiHt  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 


State  and  county 


Anzona:  Pima 


Arkansas:  Pulasid  .. 


^^fcansas:  PuiastH. 


California:  Los  Ange- 
les. 


California:  Riwcrside  . 


LocatKxi 


Unincorporated  areas 


City  of  Jacksonville 


Unwxxwpo'ated  areas 


City  of  Los  Angeles 


Urmcatporatetf  areas 


Colorado:  Garfield  ....     Unincorporated  areas 


Idaho:  Kootenai 


Te»as:  Tarrant 


Texas  Bexar 


(e»as:  Bexar 


City  ol  Coeui  rfAtene 


Cily  of  AiftwgMT 


Unincorpofatetf  areas 


City  o*  San  Antorvo 


AtrjjrdJnglv.  44  CFR  Part  R5  is 
amended  to  read  as  follows: 

PART  66— f  AMENOCI^ 

1.  The  autharrty  citatioa  for  Part  bh 
contirutes  tocead  as  follows; 

Authority:  42  IJ.S.C  4001  et  seq.; 
Koorganization  Pteii  No'  .1  of  T978.  3  fTR, 
1978  Comp..  p.  329:  E.Q  T2T'27,  44  FR  19367, 
3  (.TR,  1^79  fjimp.,  p.  37B. 

§«&4    [Aracndedl 

2.  The  tables  published  under  the 
authority  of  5  65.4  are  amended  as 
follows: 


(Catalog  of  Fedenj*  DBtnestie  Ansiittiae*  Na 
83.100,  "FlocKi  hisurdnce"7 

Dated  August  22. 1994. 
Richard  T.  Moors. 
Assoc  tate  Djrector  for  MitigaOea. 
IFR  Doc  94-21241  Filed  »-2fr-94i  8:45  dint 
eicLMS  cooe  67ia-o»-p 


Dates  and  name  of 

r>ew5papef  wtiere 

rtotice  was  put>- 

lished 


i 


July  7,  1994,  Juty 
t4,  1994.  The 
Daily  Territoriaf. 

July  13,  1994,  Jtify 
20,  1994,  Jack- 
sorrvNte^  Patriot. 

July  13,  T994.July 
20,  1994.  Derno- 
aaf  Gazette. 

July  5,  r994,  July 

12,  1994^  Los  An- 
geles Times. 

July  8.  1994.  July 
15,  1994,  Press 
Enterprise. 

July  ft,  1^94,  Jbly 

13,  t994,  Gten- 
woodPost 

July  22.  1994.  July 
29.  1994,  Coeur 
tfAlene  Press. 

July  t8.  T994,  July 
25.  1994. 

J»(lyt.  t9&4,July8. 
t994,  San  AnlD- 
Nio  Expiess  News. 

J«»y  t.  t9S4,  Jm»  8. 
t994,S«iAnlo- 
nie  Ej^mss  Ntws. 


Chief  executive  ofJicer  of  community 


The  Honorable  Mike  Boyd,  Chapman. 
Pima  County  Board  of  Supervisors, 
T30  West  Congress  Street.  Tucson. 
Arizona  85701 . 

The  Honorabie  Tommy  Swaim,  Mayor. 
City  o»  Jacksonvrtte.  P.O.  Bon  156. 
Jacksonville,  Arkansas  72076. 

The  Honorable  F.  G.  Villines,  Judge,  Pu- 
laski County,  Administration  Builomg, 
201  South  Broadway,  Little  Rock,  Ai^ 
kansas  72201. 

The  Honorable  Richard  J.  Riordan, 
Mayor.  Ctfy  o(  Los  Angeles,  Ciiy  Han, 
20)  f»torth  Spnn^  Street,  Room  306E, 
Los  Angeles.  California  90012. 

The  Honorable  Patncia  Larson,  Chair- 
persarK  Ftocfside  County,  Board  of 
Supeortsors,  P.a  Box  T359.  Rr^er- 
sidlB,  Cafrtornia  92502. 
'  Mr.  BtKkey  Artjaney.  Chairman,  GarfJeW 
Cottoty,  Board  of  Commissioners.  109 
EigMh.  Street,  Smte  303,  Gtefwwotf 
Spnngs.  Colorado  8x601. 

The  Horwrabte  Al  Hassell,  Mayor,  City 
of  Coeur  d'Alene.  City  Hallw  710 
Mutlan  Avenue,  Coeur  tfAlene.  Idaho 
83614-3964. 

The  Hooorable  Richard  Greene,  Mayor. 
City  of  Ariington,  101  West  Abram,  Ar- 
Hngttjn,  Texas  76004. 

The  Honorable  Cy«dr  Krwr .  Bexar  Cow> 
ty  Jwtge,  Bexar  County  Courttx>use, 
100  Dok>rosa,  San  Antonio,  Texas 
78205. 

The  Honorable  Nelson  W.  WoW,  Meyer, 
City  at  San  Antomo.  P.O.  Box  839966, 
San  Antonio,  Teaas  78283-3966 


EllectMedate 
of  modifica- 
tion 


June  14. 
1=99* 


Juiw  17, 

i-9e4, 

June  17. 
1S94. 


<  June  3;  t99« 


' 


Comratirytv 

No. 


June  a.  1994 


June  8,  t9e4 


June  17, 
1994. 


July  12, 1994 


June7. 199* 


June  7. 1.994 


040073 

oserao 

050179 

060245 

080205 

i6Cie7» 

485454 
460035 

480046 


44  CFR  Partes 

(DoctiaiN^  FEMA^TIOTJ 

I  im  FI«od  Elevation 


ACTION:  Interim  rule. 


Oetermin 


AfiEMCV;  Fedcsal  Emergency 
Managemenf  Aj»enry  (FEMA). 


SVMMARV:  Ttus  iatcrirti  rub  bsa 
cemmunities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
techfiiraF  data.  Wew  flood  rustxnmce 
piemium  rates  will  becalc\ilated  from 
thp  modiried  base  (100-year)  flood 


UMI 
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elevations  fornew  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 
ADDRESSES:  The  modified  base  (100- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street.  SW.. 
Washington,  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (IQO-year)  need 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
Hood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 


and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968. 42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together, 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  Hoodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fipom  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 


Disaster  Protection  Act  of  1973.  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification  .  - 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  F4oodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper wtiere  notice  was 
put)lished 

Chief  executive  officer  of  community 

Effective 
date  of 
modifica- 
tion 

Commu- 
nity No. 

Arizona:  Mancopa  ... 

Town  of  Paradise 

June  8.    1994.  June    15. 

The  Honorable  David  Hann.  Mayor.  Town 

Apr.  22. 

040049 

Valley. 

1994,  Anzona  Republic. 

of  Paradise  Valley.  6401  East  Lincoln 
Avenue.     Paradise     Valley,     Arizona 
85253. 

1994. 

Arizona:  Mancopa  ... 

City  of  Phoenix  

June   7.    1994.  June   14, 

The  Honorable  Paul  Johnson,  Mayor.  City 

Apr.  12. 

040051 

1994,   The  Anzona  Ga- 

of   Phoenix.    Municipal    Building,    251 

1994. 

zette. 

West  Washington  Street.  Phoenix.  Ari- 
zona 85003. 

Anzona:  Mancopa  ... 

City  of  Phoenix  

June   9.    1994.   June    16, 

The  Honorable  Paul  Johnson.  Mayor.  City 

May  17. 

040051 

1994,  The  Anzona  Busi- 

of   Phoenix.    Municipal    Building,   200 

1994. 

ness  Gazette. 

West  Washington  Street.  Phoenix.  Ari- 
zona 85003. 

■ 

Anzona:  Maricopa  ... 

City  of  Scottsdale  .... 

June   8.    1994.  June   15, 

The     HoTKxaljIe     Herbert     Drinkvrater, 

Apr.  22. 

045012 

1994.              Scottsdale 

Mayor.  City  of  Scottsdale.  3939  Civic 

1994. 

Progress 

Center  Boulevard.  Scottsdale.  Arizona 
85251. 

Arizona:  Mancopa  ... 

City  of  Tempe  

June   9.    1994.  June    16, 

The  Honorat)le  Harry  E.  Mitchell,  Mayor. 

May  17. 

040054 

1994,  The  Anzona  Busi- 
ness Gazette. 

City  of  Tempe.  P.O.  Box  5002.  31  East 
Fifth  Street.  Tempe.  Arizona  85280. 

1994. 

State  and  county 


Arkansas:  Pulaski 


California:  Sac- 
ramento County. 


Califorr>ia:  San 
Diego. 

California:  Santa 
Bart>ara. 

Colorado:  El  Paso 


Cotorado:  Jefferson 


Kansas:  Barton 


Louisiana:  St.  Mary 
Parish. 


Nevada:  Claris 


New  Mexico: 
BemaliHo. 


Oklahoma:  Rogers  .. 


Oklahoma  Garfteld  . 


Oklatwma:  Coman- 
che. 

OklatK>ma:  Rogers  . 


Oregon:  Columbia  ... 


Oregon:  Lincoln 


Oregon:  Tillamook 


Texas:  El  Paso 


Texas:  Tarrant 


Location 


City  of  Strenvood- 


Unincorporated 
Areas. 


City  of  San  Diego 


City  of  Santa  Bar- 
bara. 

City  of  Colorado 
Springs. 


City  of  Lakewood 


Unincorporated 
Areas. 


Town  of  Berwick  

City  of  Bouktor  City  . 
City  of  AltMjquerque 

City  of  Claremore  .... 
City  of  Enid  


City  of  Lawton 


Texas:  Bexar 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Newport 


Unincorporated 
Areas. 


City  of  El  Paso 


City  of  North  Rwh- 
land  Hills. 


City  of  San  Antonio 


Dates  and  name  of  news- 
paper where  notrce  was 
published 


July    13.    1994.   July   20. 
1994. 

June    2,    1994.    June    9, 
'    1994,  Sacramento  Bee. 


May  24,  1994,  May  31. 
1994.  San  Diego  Daily 
Transcript 

June  23.  1994.  June  30. 
1994.  Santa  Barbara 
News-Press. 

Apr.  14.  1994,  Apr.  21. 
1994,  Gazette  Tele- 
graph. 

June  16.  1994,  June  23, 
1994.  Lakewood  Jeffer- 
son Sentinel. 

June  9,  1994.  June  16. 
1994,  Great  Bend  Trib- 
une. 

May  27.  1994,  June  3. 
1994,  Daily  Review. 

June  9,  1994.  June  16. 
1994.  The  Boulder  City. 

June  30.  1994.  July  7, 
1994,  The  Albuquerque 
Tribur)e. 

June  10.  1994,  June  17, 
1994,  Claremore  Daily. 

June   2,    1994.    June   9. 

1994,    Enid  News   and 

Eagle. 
May    31.    1994.   June    7, 

1994.  Lawton  Constitu- 

tiort 
June  10.  1994,  June  17. 

1994,    Claremore   DaHy 

Progress. 

June  15.  1994.  June  22, 
1994.  The  Spotlight 


Juno  10.  1994.  June  17, 
1994,  The  Newport 
News  77/nes. 

June  15.  1994,  June  22. 
1994,  Headhght  Herald. 


June  16.  1994.  June  23. 
1994.  El  Paso  Times. 

June  16.  1994.  June  23, 
1994.  Mid<:ities  hJews. 


Apr.  14.  1994.  Apr.  21. 
1994.  Sart  Antonio  Ex- 
press News. 


Chief  executive  officer  of  community 


The  Honoratjle  Bill  Harmon,  Mayor.  City 
of  Shenwood,  2199  East  Kie«  Avenue, 
Shenwood,  Arkansas  72120. 
Mr.  Douglas  M.  Frateigh,  Administrator. 
Sacramento    County,     Publk:    Works 
Agency,   827   Seventh   Street.   Room 
304.  Sacramento,  California  95814. 
The  Honorable  Susan  GoWing,  Mayor, 
City  of  San  Diego.  202  C  Street.  San 
Diego,  California  921 01 . 
The  Honorat>le  Hal  Conklin,  Mayor,  City 
of   Santa    Bartara.    P.O.    Box    1990, 
Santa  Bartjara,  California  93102-1990. 
The  Honorable  Rotwrt  Isaac,  Mayor.  City 
of  Colorado  Springs,  P.O.  Box  1575, 
Cotorado    Springs.    Cotorado   80901- 
1575. 
The  Honorable  Linda  Morton,  Mayor,  City 
of  Lakevwxxj.  445  South  Allison  Park- 
way. Lakewood.  Cotorado  80226. 
The  HoTKxablo  Martin  C.   Isem.  Chair- 
person, Barton  County  Board  of  Com- 
missioners,   P.O.    Box     1089.    Great 
Bend.  Kansas  67530. 
The     Honorable      Emmett     Hardaway, 
Mayor,  Town  of  Berwtok,  3225  Third 
Street.  Berwick.  Louisiana  70342. 
The  Honorable  Iris  Bletscti,  Mayor,  City  of 
Boukler  City,  401   California  Avenue, 
News  Bouktef  City,  Nevada  89005. 
The   Honorat>le   Martin  Chavez.   Mayor, 
City  of  Albuquerque,  P.O.  Box  1293, 
Tribune     Albuquerque,     New     Mexco 
87103. 
The  Honorat)le  Tom  Pool,  Mayor.  City  of 
Claremore,  P.O.  Box  249.  Claremore, 
Oklahoma  74018. 
The  HorK>rable  htorman  Grey,  Mayor.  City 
of  EnkJ,  P.O.  Box  1768.  Enid,  Okta- 
homa  73702-1768. 
The  Honorable  John  T.  Marley.  Mayor, 
City  of  Lawton,  Fourth  and  "A"  Avenue. 
Lawton,  Oklafx>ma  73501. 
Mr.    Gerry    Payne,    Chairman.    County 
Commissioners.   Rogers  County.  219 
South       Missouri,       Room       1-109. 
Claremore.  Oklahoma  74017. 
The  Honorat>le  Mtohael  J.  Sykes.  Chair-' 
man,  Columbia  County  Board  of  Conv 
missioners.    Columbia   County    Court- 
bouse,  Room  331.  St.  Helens,  Oregon 
97051. 
The  Honorable  Mark  Colison,  Mayor.  City 
of    Newport.    810    Southwest    AkJer 
Street.  Newport  Oregon  97365. 
The  Honorable  Gina  Mulford.   Presiding 
Commisstoner.  Tillamook  County  Board 
of  Commissioners,  201  Laurel  Avenue. 
Tillamook.  Oregon  97141. 
The  Honorable  Larry  Francis,  Mayor.  City 
of  El  Paso.  Two  Civk;  Center  Plaza,  El 
Paso.  Texas  79901-1 196. 
The  Honorable  Tommy  Brown,  Mayor, 
City  of  North  RK^iland  Hills,  P.O.  Box 
820609.  North  Rk:hland  Hills.  Texas 
76182. 
The  Honorable  hteteon  W.  Wolff.  Mayor. 
City  of  San  Antonto.  P.O.  Box  839966. 
San  Antonto.  Texas  78283-3966. 


Effective 

date  of 

modrtca- 

tton 


June  17. 
1994. 

Apr.  27. 
1994. 


Apr.  28. 
1994. 

Apr.  25. 
1994. 

Feb.  15. 
1994. 


May  23. 
1994. 

May  19, 
1994. 


Commu- 
nity No. 


050235 
060262 

060295 
060335 
280060 

085075 
200016 


May  10. 
1994. 

220194 

Apr.  19, 
1994. 

320004 

Mar.  17. 
1994. 

350002 

Apr.  29. 
1994. 

405375 

Apr.  29. 

1994. 

400062 

Mar.  24. 
1994. 

400049 

f)toy31. 
1994. 

405379 

May  11, 
1994. 

410034 

Apr.  25. 
1994. 

410131 

Apr.  26. 
1994. 

410196 

Apr.  27. 
1994. 

480214 

June  6. 
1994. 

480607 

Feb.  2. 
1994. 

480045 

JMI 
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Dates  and  name  of  news- 

Effective 

State  and  county 

Location 

paper  wt^ere  notice  was 
published 

Chief  executive  officer  of  community   . 

date  of 

modifica- 
tion 

Conwnu 
nity  No. 

Texas;  Bexar  — 

City  o<  San  Antonio  . 

Apr.    22.    1994,    Apr.    29, 

The  Honorable  Nelson  W.  Wolff,  Mayor, 

Mar.  11. 

4ft0045 

1994,  San  Antonio  En- 

City  of  San  Antonio,  P.O.  Box  839966, 

1994. 

press  News. 

San  Antonio.  Texas  78283-3966. 

Texas:  Williamson  ... 

Unvxxxporated 

Apr.    20.    1994.    Apr.    27. 

Mr.  Paul  Pinto,  Floodplain  Administrator. 

Jan.  24, 

481079 

Areas. 

1994,  Williamson  Coun- 
ty Sun. 

Wffliamson  County,  P.O.  Box  570, 
Georgetown,  Texas  78627. 

1994. 

Washinqton:  King  .... 

Unincorporated 

June  8.    1994,   June    15. 

The  Honorat))e  Gary  Locke,  King  County 

Apr.  28, 

530071 

Areas. 

1994.  SeafWe  Times. 

Executive,  Kir>g  County  Courthouse, 
516  Third  Avenue.  Room  400,  Seattle, 
Washington  98104. 

1994 

% 

Washington;  King  .... 

City  of  Redmond 

June   8.    1994.  June    15, 

The  Honofat)te  Rosemane  Ives,  Mayor. 

Apr.  28. 

530087 

1994.  Journal  Amencan. 

City  of  Redmond.  156701  Northeast 
85th  Street.  Redmond,  Washington 
98052. 

1994. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  •Flood  Insurance.") 

Dated:  August  22, 1994. 
Richard  T.  Moore, 
Ai.^ociate  Director  for  Mitigation. 
IFK  Doc.  94-21242  Filed  8-26-94;  8:45  am) 

eiLLING  COD€  (TIS-OS-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  Of  R  Part  1 
[FCC94-21<q 

Filing  of  Documents 

AGENCY:  Federal  Communications  . 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  new  rule  that  explicitly  provides  that 
all  documents  are  considered  filed  with 
the  Commission  upon  receipt  at  the 
location  designated  by  the  Commission. 
Some  Commission  rules  explicitly  state 
when  a  document  is  deemed  to  be  filed 
with  the  Commission,  other  rules  do 
not.  The  Commission,  however,  has  had 
a  consistent  practice  of  considering 
documents  filed  with  the  Commission 
when  the  document  is  received  at  the 
location  designated  by  the  Commission. 
This  rule  provides  guidance  to  the 
public  and  avoids  any  potential 
uncertainty. 

EFFECTIVE  DATE:  August  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Ford.  Office  of  General  Counsel  at 
(202) 418-1738. 

SUPPLEMENTARY  INFO«MATK)N: 

Order 

In  the  matter  of:  Amendment  of  the  - 
C^mmisjiion's  Rules  of  Practice  and 
Procedure. 

Adopted;  August  9.  1994;  Released; 


By  the  Commission: 

1.  In  this  order,  the  Commission 
adopts  a  new  rule  explicitly  providing 
that  all  documents  are  considered  filed 
with  the  Commission  upon  receipt. 

2.  There  are  a  number  of  Commission 
rules  establishing  deadlines  for  parties 
to  take  action,  e.g.,  to  file  applications 
for  review  or  petitions  for 
reconsideration.  Though  some  rules 
explicitly  state  when  a  dociunent  is 
deemed  to  be  filed  with  the 
Commission,  other  rules  do  not.  The 
Commission  has  had  a  consistent 
practice  of  considering  documents  filed 
with  the  Commission  when  the 
document  is  received  at  the  location 
designated  by  the  Commission.' 
However,  there  is  no  single  rule  that  ■ 
provides  general  guidance  that  a 
document  is  considered  filed  when  it  is 
received  by  the  Commission.  We  believe 
adoption  of  such  a  general  rule  will 
avoid  any  potential  uncertainty. 

3.  Because  the  rule  amendment 
adopted  here  is  a  matter  of  agency 
practice  and  procedure,  compliance 
with  the  notice  and  comment  and 
effective  date  provisions  of  the 
Administrative  Procedure  Act  is  not 
required.^ 

4.  Accordingly.  It  is  ordered  that  Fart 
1  of  the  Commission's  Rules  Is 
Amended  in  the  manner  set  forth  beloVv 
and  will  be  effective  ufHHi  publication 
in  the  FederaJ  Register. 

5.  Authority  for  this  action  is 
contained  in  sections  4{i).  4(j).  and 


'  For  example,  in  the  fee  context,  the  Commission 
has  previously  noted;  "For  puxpoaes  of  detemiining 
receipt  dates  aod  conformance  with  filing 
deadlines,  the  submission  will  not  be  considered 
received  by  the  Commission  until  received  at  the 
designated  location."  Establishment  of  a  Fee 
Collection  Program  to  Implement  the  Provisions  of 
the  Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985.  52  FR  10226,  March  31.  1987.  2  FCC 
Red  1882  (1987).  Seealso  47  CFR0.40l(bM2): 
PublK  Notice.  FCC  Oi-errules  Caldwell  Television 
Associates  Ltd..  53  RR  2d  1686  (1983). 

-5U.S.C.  553(b)(A)&(d). 


303(r)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S;C.  154(i). 
154{i).and  303(rl. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Corrunission. 
LaVera  F.  Marshall. 
Acting  Secretary. 

Rule  Change 

Part  1  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read; 

Authority:  47  U.S.C.  154.  303.  503(bK5);  5 
U.S.C..552;  21  U.S.C.  853a,  unless  otherwise 
noted. 

2.  Section  1.7  is  added  to  read  as 
follows; 

§  1.7    Documents  are  filed  upon  receipt 
Unless  otherwise  provided  in  this 
Title,  pleadings  and  other  documents 
are  considered  to  be  filed  with  the 
Commission  upon  their  receipt  at  the 
location  designated  by  the  Commission. 

|FR  Doc.  94-21163  Filed  8-26-94;  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-11;  RM-7881] 

Radio  Broadcasting  Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  This  document  dismisses  a 
petition  for  reconsideration  filed  by 


Chapman  S.  Root  Revocable  Trust,  of 
our  action  in  Report  and  Order,  57  FR 
24554  (June  10. 1992),  allotting  Channel 
282A  to  Inglis.  Florida.  Root  attempted 
to  introduce  new  matter  which  failed  to 
comply  with  Section  1.429  of  thp 
Commission's  Rules.  This  rule  only 
allows  grant  of  a  reconsideration  request 
based  on  new  matter  in  limited 
circumstances.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  October  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  92-11,  adopted  August  12. 
1994,  and  released  August  24.  1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  N\V.,  VVasliington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Serv-ice.  Inc..  (202)  857- 
3800. 1919  M  Street  NW.,  room  246,  or 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 

Federal  Communications  Commission. 

Douglas  W.  Webbink, 

Chief.  Policy:  and  Rules  Division.  Mass  Media 
Bureau. 

|FR  Doc.  94-21152  Filed  8-26-94:  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  931199-4042;  ID.  082394D] 
Groundfish  of  the  Gult  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Prohibition  of  retention. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  Pacific  ocean  perch  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA)  and  is  requiring  that  incidental 
catches  be  treated  in  the  same  manner 
as  prohibited  species  and  discarded  at 
sea  with  a  minimum  of  injury.  This 
action  is  necessary  because  the  Pacific 
ocean  perch  total  allowable  catch  (TAC) 
m  this  area  has  been  reached. 


EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (Alt.).  August  24. 1994,  until  12 
midnight.  A.l.t..  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the     .^ 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conser\'ation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  afSu  CFR  parts 
620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B).  the  TAC  for  Pacific 
ocean  perch  in  the  Central  Regulatory 
Area  was  established  by  the  final  1994 
specifications  (59  FR  7647.  February  16. 
1994).  as  714  metric  tons  (mt).  The  final 
1994  specifications  also  closed  the 
directed  fishery  for  Pacific  ocean  perch 
in  the  Central  Regulatory  Area  under 
§  672.20(c)(2). 

The  Director  of  the  Alaska  Region. 
NMFS.  has  determined  in  accordance 
with  §  672.20(c)(3).  that  the  TAC  for 
Pacific  ocean  perch  in  the  Central 
Regulatory  Area  has  been  reached. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  Pacific  ocean  perch  in 
the  Central  Regulatory  Area  be  treated 
as  prohibited  species  in  accordance 
with  §  672.20(e).  effective  from  12  noon, 
A.l.t..  August  24, 1994.  until  12 
midnight.  A.l.t.,  December  31.  1994. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  OMB  review 
under  E.O.  12866. 

Authority:  16_U.S.C.  1801  et  seq. 
Dated;  August  23.  1994. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Consen'ation  and  Management,  Xotional 
Marine  Fisheries  Serxiee. 
|FR  Doc.  94-21246  Filed  8-24-94;  258  ami 
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Northwestern  Hawaiian  Islands  and 
closure  of  the  fishery. 


50  CFR  Part  681 

[Docket No.  94083&-4236;  ID.  081194DJ 
Western  Pacific  Crustacean  Fisheries 

AGENCY:  National  Marine  Fisheries 
Ser\'iGe  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO,\A), 
Commerce. 

ACTION:  Emergency  rule;  1994  final 
quota  for  crustaceans  in  the 


SUMMARY:  NMFS  announces  the    4 
immediate  closure  of  the  Northwestern 
Hawaiian  Islands  (NWHI)  crustacean 
fisheries  due  to  the  final  quota  being 
exceeded  in  1994.  Further  lobster 
fishing  in  the  NWHI  is  prohibited  for 
the  remainder  of  1994.  Lobster  already 
harvested  must  be  landed  prior  to 
midnight  August  31.  1994.  This  action 
is  intended  to  prevent  overfishing  and 
to  achieve  optimum  yield  according  to 
the  objectives  of  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP). 

EFFECTIVE  DATES:  Fishing  for  lobsters  in 
the  NWHI  is  prohibited  from  1200  hours 
local  time  August  25. 1994.  through 
December  31,  1994.  Landings  of  lobsters 
taken  from  the  NWHI  are  prohibited 
after  2400  hours  local  time  on  August 
31. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Morgan,  310-980-4036;  or  Alvin 
Z.  Katekaru,  808-973-2939. 
SUPPLEMENTARY  INFORMATION:  The 
lobster  quota  in  the  NWHI  is  announced 
in  two  steps.  The  initial  quota  is  based 
on  the  previous  years'  fisherv  data, 
research,  and  other  available 
information.  The  final  quota  is  based  on  ' 
actual  results  obtained  from  the  fisherv 
during  July,  the  first  month  of  fishing. 
During  July.  1994,  63.017  spiny  and 
slipper  lobsters  were  harvested  bv 
commercial  fishing  vessels  in  75.094 
trap-hauls  at  Necker  Island.  Gardner 
Pinnacles,  Maro  Reef,  and  St.  Rogatien 
Bank.  The  catch-per-unit-of-effort 
(CPUE)  on  each  bank  in  the  NWHI  was 
weighted  by  each  bank's  contribution  to 
the  total  harvest.  Substituting  the 
weighted  CPUE  into  the  quota  formula 
in  the  FMP  yielded  a  final  quota  of 
20,900  lobsters.  The  final  quota  is  less 
than  the  initial  quota  because  the  actual 
CPUE  (0.84  animals  per  trap  haul)  was 
lower  than  the  expected  CPUE  (10 
animals  per  trap  haul)  during  the  month 
of  July.  The  commercial  han.  est  to  date 
exceeds  the  final  quota;  therefore,  the 
fishery  must  be  closed. 

The  use  of  an  emergency  rule  to  close 
the  fishery  immediately  is  consistent 
with  NMFS  guidelines  concerning  the 
use  of  emergency  rules  published  at  57 
FR  375  (January  6.  1992).  The  time  it 
would  take  to  complete  the  normal 
procedures  for  closing  the  fishery  under 
50  CFR  681.31(c)(4)  could  resuh  in 
substantial  damage  to  or  loss  of  lobstr-r 
stocks.  The  status  of  the  stocks  is 
uncertain,  but  the  stocks  could  not 
sustain  a  fishery  in  1993  and  apparenllv 
have  not  rebuilt  as  much  as  initially 
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forecast.  It  is  necessary  to  close  the 
fishery  immediately  to  prevent  further 
fishing  in  excess  of  the  quota.  Failure  to 
close  the  fishery  could  result  in  serious 
harm  to  the  resource  and  loss  of  stock 
productivity,  with  economic  harm  to 
lobster  fishery  permit  holders  in  the 
long  run.  The  average  daily  harvest 
during  July  was  more  than  2.000 
lobsters,  and  immediate  closure  of  the 
fishery  will  likely  reduce  overall  harvest 
by  10,000  or  more  lobsters.  Further 
harvesting  of  lobsters  is  therefore 
prohibited  after  noon  of  the  day  after  the 
date  this  rule  is  filed  with  the  Office  of 
the  Federal  Register.  Further  landings  of 
lobster  taken  in  Permit  Area  I  will  be 
prohibited  beginning  midnight  7  days 
after  the  date  this  notification  is  filed 
with  the  Office  of  the  Federal  Register. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA),  has  determined 


that  this  regulatory  action  is  necessary 
to  respond  to  an  emergency  situation 
and  is  consistent  with  the  Magnuson 
Act  and  other  applicable  law.  The  final 
quota  for  1994  already  has  been  greatly 
exceeded  and  a  delay  in  closure  could 
result  in  serious  harm. to  the  resource, 
loss  otstock  productivity,  and  economic 
harm  to  the  fishery.  Therefore,  it  is 
necessary  to  close  the  fishery  due  to 
attainment  of  the  final  1994  quote  by 
emergency  action  pursuant  to  16  U.S.C. 
1855(c). 

The  AA  finds  that  the  reasons 
justifying  the  promulgation  of  this  rule 
on  an  emerger.ry  basis  also  make  it 
impracticable  to  provide  notice  and 
opportunity  for  comment  upon,  or  to 
delay  for  30  days,  the  effective  date  of 
these  emergency  regulations,  under  the 
authority  set  forth  at  5  U.S.C.  553(bKB) 
and  5  U.S.C.  553(dK3).  respectively. 
Any  delay  in  implementing  this  rule 


could  jeopardize  the  resource  and  cause 
unnecessary  economic  harm  to  users  of 
the  resource. 

This  action  is  authorized  by  50  CFR 
part  681  and  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

An  environmental  assessment  has 
been  prepared  concerning  this  action. 
Based  on  that  review,  the  AA  for 
Fisheries  determined  that  this  action 
will  not  have  a  significant  effect  on  the 
human  environment,  and  an 
environmental  impact  statement  was 
not  necessary." 

Authorit>-:  16  i;.S.C.  1801  ft  seq. 

Dated:  Aiigu.s^  23.  1994. 

Gary  C.  Matlock, 

Program  Management  Offjctr.  National 
Marine  Fisheries  Sen  ice. 

|FR  Doc.  94-21185  Filed  8-24-9-;i  9:02  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  273 
{Amdt  No.  357] 
RIN  0584-AB77 

Food  Stamp  Program:  Disqualification 
Penalties  for  Intentional  Program 
Violations 

AGENCY:  Food  and  Nutrition  Service 
(FNS).  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  FNS  is  proposing  to  amend 
Food  Stamp  Program  regulations  by 
increasing  the  disqualification  penalties 
for  individuals  who  are  found  guilty  in 
a  Federal.  State  or  local  court  of  trading 
or  receiving  food  stamp  coupons 
(coupons)  for  firearms,  ammunition, 
explosives  or  controlled  substances. 
This  proposal  is  aimed  at  deterring 
recipient  abuse  in  the  Food  Stamp 
Program.  This  rule  also  proposes 
changes  to  the  procedures  for 
establishing  intentional  Program 
violations.  These  changes  are  based  on 
recommendations  from  State  agencies 
and  the  Department's  Office  of  the 
General  Counsel  (OGC). 
DATES:  Comments  on  this  proposed 
rulemaking  must  be  received  by  October 
28,  1994  to  be  assured  of  consideration. 
Only  written  comments  will  be 
accepted. 

ADDRESSES:  Comments  should  be 
submitted  to  James  I.  Porter.  Supervisor. 
Issuance  and  Accountability  Section, 
State  Administration  Branch,  Program 
Accountability  Division,  Food  Stamp 
Program,  Food  and  Nutrition  Service. 
USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302.  All  written 
comments  will  be  open  for  public 
inspection  during  regular  business 
hours  (8:30  am  to  5:00  pm,  Monday 
through  Friday)  at  3101  Park  Center 
Drive.  Alexandria,  Virginia,  Room  905. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  proposed 
rulemaking  should  be  directed  to  Mr. 


Porter  at  the  above  address  or  by 
telephone  at  (703)305-2385.      , 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  1 2866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866,  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget' 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  at  7 
CFR  3015,  Subpart  V  and  related  Notice 
(48  FR  29115,  June  24.  1983).  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  ofUcials. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Implementation"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  proposed  rule 
or  the  application  of  its  provisions,  all 
applicable  administrative  procedures 
must  he  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  For  program  benefit 
recipients— State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020{e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-QC  liabibties)  or  7  CFR 
275.23  (for  rules  related  to  QC 
liabilities);  (3)  for  program  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  i^ard  to  the  requirements  of  the 
Regulator>-  Flexibility  Act  of  1980  (Pub. 
L.  96-354,  94  Stat.  1164,  September  19. 
1980).  Wilham  E.  Ludwig. " 
Administrator  of  the  Food  and  Nutrition 


Service,  has  certified  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities".  The  requirements  will  affect 
State  and  local  agencies  that  administer 
the  Food  Stamp  Program  by  simplifying 
theTequirements  for  giving  advance 
notice  of  hearing  to  food  stamp 
recipients.  It  will  also  modify  the 
penalties  applicable  to  individuals  whn 
engage  in  Program  misconduct. 

Paperwork  Reduction  Act 

In  accordance  with  the  Papenvork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping  burden 
associated  with  this  proposed  rule  hns 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
OMB  number  0584-0064.  The 
provisions  of  this  rule  do  not  contain 
any  additional  reporting  and/or 
recordkeeping  requirements  subject  to 
OMB  approval. 

Background 

The  Mickey  Leland  Childhood 
Hunger  Relief  Act  (Pub.  L.  103-66) 
tLeland  Act)  amended  the  Food  Stamp 
Act  of  1977  (7  U.S.C.  2011-2021)  (the 
Act)  in  a  number  of  ways.  This  rule 
proposes  to  implement  the 
nondiscretionar>'  provisions  of  the 
Leland  Act  relating  to  disquafification 
penalties  for  intentional  Program 
violations.  Other  provisions  of  the 
Leland  Act  are  being  addressed  in 
separate  rules. 

This  rule  proposes  to  implement  the 
disqualification  penalties  for 
individuals  who  are  found  guilty  in  a 
Federal.  State  or  local  court  of  trading 
or  receiving  coupons  for  firearms, 
ammunition,  explosives  or  controlled 
substances.  This  rule  also  proposes 
regulatory  changes  with  regard  to  the 
delivery  of  administrative 
disqualification  hearing  notices  and  the 
initiation  of  disquafification  periods  for 
intentional  Program  violations.  In 
addition,  this  rule  proposes  to  eliminate 
two  model  forms  referred  to  under  7 
CFR  273.16  of  the  current  regulations. 

I.  Disqualification  Penalties  for 
Intentional  Program  Violations 

An  intentional  Program  violation  is 
defined  in  7  CFR  273.16(c)  as.  "having 
intentionally  (1)  Made  a  false  or 
misleading  statement  or  misrepresented, 
concealed  or  withheld  facts  or.  (2) 
committed  any  act  that  constitutes  a 
violation  of  the  Food  Stamp  Act.  the 
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Food  Stamp  Program  Regulations,  or 
any  State  statute  relating  to  the  use, 
presentation,  transfer,  acquisition, 
receipt,  or  possession  of  food  stamp, 
coupons  or  ATP's  (Authorization  to 
Participate  cards|."  As  reflected  by 
current  regulations  at  7  CFR  273.16(b), 
Ser.tion  6(b)(1)  of  the  Act  (7  U.S.C. 
§  2015  (b)(1))  establishes  a  graduated 
system  of  intentional  Program  violation 
disqualification  penalties.  Under  this 
system,  individuals  receive  a  mandatory 
disqualification  of  6  months  for  the  first 
offense  or  12  months  for  the  second 
offense,  and  a  permanent 
disqualification  for  the  third  offense. 
Under  the  current  regulations,  there  is 
no  distmction  in  penalties  for  different 
types  of  conduct  which  result  in  an 
intentional  Program  violation  finding. 

The  Leland  Act  changes  this.  It 
amends  Section  6(b)(1)  of  the  Act  to 
increase  the  penalties  for  intentional 
Program  violations  which  involve 
certain  egregious  conduct.  Specifically, 
the  Leland  Act  Inquires  that  an 
individual  be  disqualified  for  12  months 
for  a  first  finding  by  a  court,  and 
permanently  for  a  second  finding  by  a 
court  that  the  person  has  either  traded 
or  received  controlled  sub.stanres  using 
coupons.  The  Leland  Act  also  requires 
that  an  individual  be  permanently 
disquaUfied  for  the  first  finding  by  a 
court  that  the  individual  has  either 
traded  or  received  firearms, 
ammunition,  or  explosives  using 
coupons.  Accordingly,  the  Department 
proposes  to  amend  7  CFR  273.16  by 
revising  paragraph  (b)  to  include  the 
new  penalties.  The  Department  is  also 
proposing  to  make  conforming 
amendments  to  7  CFR  273.16(e)(3)(i)(F) 
and  7  CFR  273.16(h)(l)(ii)(c).  The 
applicability  of  the  new  penalties  to  the 
Disqualified  Recipient  Subsystem  under 
7  CFR  273.16(i)  will  be  addressed  in  a 
different  rulemaking. 

The  language  being  proposed  in 
§  273.16(b)  states  that  the  new  penalties 
will  apply  to  applicable  violations 
involving  the  use  of  "coupons."  In 
addition  to  violations  involving 
traditional  paper  coupons,  the 
Department  believes  that  the  increased 
penalties  also  apply  to  violations 
involving  trafficking  in  alternative 
benefit  issuance  systems  such  as 
electronic  benefit  transfer  (EBT). 
Current  regulations  at  7  CFR  271.2 
define  a  "coupon"  as  "any  coupon. 
Stamp,  access  device  or  type  of 
certification  provided  *   *   *  for  the 
purchase  of  eligible  food."  Since 
alternative  forms  of  benefit  issuance 
systems,  such  as  EBT,  are  included  in 
this  definition,  providing  additional 
language  in  §  273.16(b)  of  the  proposed" 


rule  regarding  this  issue  and  the  extent 
of  applicability  is  unnecessarv. 

Current  regulations  at  7  CFR 
273.2(b)(ii)  and  7  CFR  273.16(d)  require 
that  the  disqualification  penalties  be 
included  on  the  Food  Stamp  Program 
application  form.  In  order  to  satisfy  this 
requirement,  the  Department  issued  an 
implementation  memorandum  on 
March  16,  1994,  requiring  that  State 
agencies  are  to  modify  the  application  to 
reflect  the  new  penalties  by  the 
September  1, 1994  implementation  date. 

In  preparing  this  proposed  rule,  the 
Department  considered  whether  the 
increased  penalties  apply  to  violations 
settled  by  deferred  adjudications.  A 
deferred  adjudication,  as  specified  in  7 
CFR  273.16(h)  of  the  current 
regulations,  is  when  a  determination  of 
guilt  by  a  court  is  deferred  subject  to  the 
accused  individual  meeting  the  terms  of 
an  agreement  with  a  prosecutor  or  of  a 
court  order.  The  statutory  language 
provides  for  the  increased  penalties  to 
take  effect  where  there  is  an  actual  court 
finding  that  the  intentional  Program 
violation  involved  trading  firearms, 
ammunition,  explosives  or  controlled 
substances  for  coupons.  Accordingly, 
the  increased  penalties  will  be  applied 
under  this  rule  in  cases  of  deferred 
adjudication  where  the  court  makes 
such  a  finding.  We  note  that  the  statute 
does  not  speak  of  a  "conviction"  but 
rather  of  a  "finding  by  a  Federal,  State 
or  local  court."  Since  court  rules 
generally  require  a  finding  of  culpability 
in  jurisdictions  where  deferred 
adjudication  procedures  are  used,  the 
Department  believes  the  increased 
penalties  would  apply  if  such  a  finding 
has  been  made,  even  though  the  final 
adjudication  is  deferred.  If,  for  any 
reason,  final  adjudication  is  deferred 
and  no  finding  of  culpability  is  made  by 
the  court,  the  increased  administrative 
penalties  would  not  apply  until  such  a 
finding  is  made  or  final  adjudication  is 
reached. 

It  is  the  Department's  intent  in  this 
proposed  rule  to  allow  the  inclusion  of 
the  increased  penalties  in  signed 
deferred  adjudication  agreements  in 
exactly  the  same  manner  that  the 
existing  penalties  are  currently  included 
in  such  agreements.  Accordingly,  the 
Department  proposes  to  amend  7  CFR 
273.16  by  revising  paragraph  (b)  to 
specify  that  the  increased  penalties  shall 
also  apply  to  signed  deferred 
adjudication  agreements.  We  encourage 
comments  on  this  proposed 
amendment.  The  Department  is  also 
proposing  to  make  a  conforming 
amendment  to  7  CFR  273.16(h)(l)(ii)(C). 

As  opposed  to  deferred  adjudication, 
since  there  is  no  formal  involvement  or 
inclusion  of  a  Federal,  state  or  local 


court  process  in  the  administrative 
disqualification  hearing  system,  the 
Department  is  proposing  that  the 
increased  penalties  not  apply  to 
intentional  Program  violations 
determined  as  a  result  of  an 
adirrinistrative  disqualification  hearing 
or  a  signed  waiver  of  the  right  to  an 
administrative  disqualification  hearing. 

The  second  sentence  in  paragraph  (b) 
of  7  CFR  273.16  in  the  current 
regulations  concerns  the  treatment  of 
disqualifications  which  occurred  prior 
to  the  implementation  of  the  current 
disqualification  penalties.  The 
IDepartment  is  proposing  to  amend 
paragraph  (b)  by  breaking  this  sentence  ' 
out  into  its  own  paragraph,  paragraph 
(6)  in  §  273.16(b)  of  the  proposed  rule, 
and  specifying  which  penalties  apply  to 
this  policy.  The  Department-is  also 
proposing  tomake  a  conforming 
amendment  to  7  CFR  273.16(i)(5).  There 
is  no  intent  on  the  part  of  the 
Department  to  change  the  effect  of  this 
provision  as  it  applies  to  the  existing 
penalties.  This  specific  revision  is  being 
proposed  solely  to  provide  clarification. 

Regarding  the  application  of  tiie  new 
penalties  for  trading  or  receiving 
coupons  for  firearms,  ammunition, 
explosives  or  controlled  substances,  the 
increased  penalties  apply  to  court 
findings  which  occur  subsequent  to  the 
effective  date  of  Section  13942  of  the 
Leland  Act — September  1, 1994 — as 
reflected  in  a  new  paragraph 
§  273.16(b)(7)  in  the  proposed  rule. 

The  third  sentence  in  7  CFR  273.16(b) 
in  the  current  regulations  discusses  the 
di.squalification  procedure  if  a 
disqualification  period  is  not  imposed 
by  the  court.  The  current  procedure 
requires  the  State  agency  to  impose  the 
appropriate  penalty  unless  it  is  contrary 
to  the  court  order.  The  Department  is 
proposing  to  retain  this  policy  and  to 
apply  it  to  the  proposed  increased 
penalties.  Accordingly,  the  Department 
is  proposing  to  amend  the  existing 
provision  to  include  the  increased 
penalties.  In  keeping  with  the  proposed 
reorganization  of  7  CFR  273.16(b),  the 
provision  is  also  being  separated  into  its 
own  paragraph,  §  273.16(b)(5). 

In  addition,  the  Department  is 
proposing  to  retain  its  current  policy  in 
7  CFR  273.16(b)  regarding  the 
disqualification  of  the  individual  as 
opposed  to  the  entire  household.  The 
Department  is  also  proposing  to  retain 
its  current  policy  in  7  CFR  273.16(b) 
that  the  household,  and  not  just  the 
individual,  is  responsible  for  repaymeyt 
of  the  debt.  However,  the  Department  is 
proposing  to  break  these  policies  out 
into  their  own  respective  paragraphs. 
§  273.16(b)(8)  and  (9)  of  the  proposed 
rule. 


The  current  regulations  at  7  CFR 
273.16(b)  include  some  of  the  claim 
establishment  and  collection  procedures 
for  intentional  Program  violations.  As 
this  subject  is  covered  in  greater  detail 
in  7  CFR  273.18  of  the  current 
regulations,  the  Department  is 
proposing  to  eliminate  repetition  by 
amending  7  CFR  273.16(b)  to  remove 
the  specific  procedures  and  replace  it 
with  §  273.16(b)(9)  which  states  that  all 
claims  should  be  established  and 
collected  in  accordance  with  the 
procedures  set  forth  in  7  CFR  273.18  in 
the  current  regulations.  The  procedures 
for  establishing  and  collecting 
intentional  Program  violations  found  in 
7  CFR  273.18  of  the  current  regulations 
are  not  affected  by  this  proposed  rule. 

11.  Advance  Notice  of  Administrative 
Disqualification  Hearings 

Under  the  current  regulations  at  7 
CFR  273.1B(e)(3).  "proof  of  receipt"  of  a 
written  advance  notice  must  beobtained 
prior  to  conducting  a  scheduled 
administrative  disqualification  hearing. 
State  agencies  have  found  this 
requirement  to  be  burdensome,  costly 
and  inconsistent  with  other  Federal 
programs  they  administer.  Regular  mail 
bferviue  is  an  inexpensive  and  efficient 
mechanism  to  provide  notice  that  an 
individual's  rights  are  being  affected.  In 
addition,  the  Texas  Department  of 
Human  Services  is  currently  operating 
under  a  Departmental  waiver  which 
allows  the  State  agency  to  conduct 
disqualification  hearings  without 
obtaining  proof  of  receipt  of  the  advance 
notice.  Data  collected  from  the  State 
agency  revealed  that  only  four 
recipients,  ou^  of  a  total  of  3,931 
administrative  disqualification  hearing 
notices  mailed  from  Jsiovember  1992  to 
September  1993,  subs6^quently  claimed 
that  their  respective  notices  were  never 
received.  Therefore,  in  an  effort  to 
increase  Program  efficiency  while 
lowering  administrative  costs,  the 
Department  is  proposing  to  amend  7 
CFR  273.16(e)(3)  to  allow  State  agencies 
the  option  of  deliverii'.g  these  advance 
notices  via  first  class  mail.  In  addition, 
the  Department  is  proposing  to 
eliminate  the  proof  of  receipt 
requirement  wliere  the  State  agency 
elects  an  ahernative  method  of  delivery. 

In  order  to  safeguard  the  rights  of 
recipients  who  may  be  affected  by  this 
proposed  rule,  the  Department  is 
proposing  to  make  a  claim  of  non- 
receipt  of  an  advance  notice,  unless 
proof  of  receipt  was  obtained  by  the 
State  agency,  a  good  cause  criterion 
under  7  CFR  273.16(e)(4).  If  the 
household  member  shows  non-receipt 
of  the  notice  in  a  timely  fashion,  any 
previous  decision  determined  in 


absentia  would  no  longer  remain  valid 
and  the  State  agency  would  conduct  a 
new  hearing.  We  are  especially 
interested  in  receiving  comments  on 
this  proposal." 

III.  Imposition  of  Disqualification 
Penalties 

Section  6(b)(1)  of  the  Act  (7  U.S.C. 
2015(b)(1))  states  that  an  individual  who 
has  been  found  to  have  committed  an 
intentional  Program  violation  shall 
."immediately"  become  ineligible  for 
further  participation  in  the  Food. Stamp 
Program  for  the  length  of  the 
disqualification  period.  However,  the 
language  currently  used  in  paragraphs 
(a).  (e),in,  (g)  and  (h)  of  7  CFR  273.16 
specifies  that,  if  the  individual  is  not 
participating  in  the  Program  at  the  time 
the  disqualification  is  to  begin,  the 
disqualification  period  is  to  be 
"postponed"  until  the  individual 
applies  for  and  is  determined  eligible  to 
receive  Program  benefits.  The 
Department  found  that  the  use  of  the 
word  "postponed"  in  the  current 
regulations,  when  compared  to 
"immediately"  in  the  Act.  may  be  the 
cause  of  confusion  which  has  recently 
led  to  some  court  suits.  There  is  concern 
because  an  exacting  interpretation  of 
"immediately"  would  result  in  the 
disqualification  period  beginning  at 
once  for  the  specified  length  of  time 
regardless  of  whether  the  individual  is 
eligible  to  participate  in  the  Program. 
Under  this  interpretation,  the  worst 
offenders,  those  who  concealed  steady 
emplo>'ment  and  large  amoimts  of 
income  in  order  to  obtain  food  stamps, 
are  unlikely  to  be  penalized  at  all  since 
their  level  of  income  and/or  resources, 
once  discovered,  would  prevent  them 
from  participating  in  the  Program 
during  the  period  of  time  covered  by  the 
disqualification  penalty.  Since  the 
legislative  intent  (Senate  Report  No. 
128,  97th  Congress,  1st  Session,  pages 
54  and  55)  is  to  strengthen  the  laws 
applying  to  Program  violators,  the 
Department  strongly  believes  that 
allowing  individuals  to  escape  without 
penalty  is  contrary  to  this  intent.  In 
.addition,  the  Department  feels  that  the 
■concept  expressed  in  the  Act  of 
becoming  ineligible  for  further 
participation,  to  which  an  immediate 
disqualification  period  applies,  implies 
that  an  individual  is  either  participating 
or  has  been  determined  eligible  to 
participate.  It  simply  defies  common 
sense  to  have  periods  of  disqualification 
run  concurrently  with  periods  of 
ineligibility. 

Therefore,  the  Department  is 
proposing  to  clarify  existing  regulations 
at  7  CFR  273.16(a).  (e).  (f).  (g)  and  (h)  by 
stating  that  an  individual  disqualified 


while  not  currently  participating  in  the 
Program  would  have  his/her 
disqualification  period  begin 
immediately  after  applying  for  and 
becoming  eligible  to  receive  benefits. 

The  Department  is  also  proposing  to 
make  an  additional  revision  to 
paragraphs  (a),  (e),  (f).  (g)  and  (h)  in  7 
CFR  273.16  by  replacing  "participating" 
with  "certified  to  participate"  where 
reference  is  made  to  the  imposition  of 
the  disqualification  period.  This  is  being 
proposed  to  clarify  the  Department's 
position  regarding  the  timing  of  the 
imposition  of  disqualification  penahies 
in  instances  such  as  when  an  individual 
is  found  eligible  for  the  Program  but 
technically  does  not  "participate"  by 
failing  to  redeem  an  intermediary 
document  such  as' an  authorization  to 
participate  card  (ATP):  The  proposed 
rule  makes  clear  the  IDepartment 's 
position  that  the  State  agency  should 
begin  the  disqualification  periov..  against 
an  individual  provided  that  individual's 
household  is  certified  to  participate  in 
the  Program  regardless  of  whether  an 
ATP  or  similar  document  has  been 
redeemed. 

IV.  Model  Forms 

The  current  regulations  at  7  CFR 
273.16(e)  make  txvo  references  to  FNS 
providing  model  forms  for  adaptation  by 
State  agencies.  The  first  model  form, 
referred  to  in  7  CFR  273.16(e)(3)(iii),  is 
for  providing  advance  notice  of  an 
administrative  disqualification  hearing. 
The  second  form,  referred  to  in  7  CFR 
273.16(e)(9)(iii),  provides  a  model  for 
notifying  individuals  of  administrative 
action  taken  in  their  administrative 
disqualification  hearing.  The  primar>' 
purpose  for  furnishing  these  forms  was 
to  assist  State  agencies  with  the  initial 
implementation  of  the  current 
regulations  when  they  were  originally 
published  in  1983.  Since  that  time,  most 
State  agencies  have  designed  their  own 
State-specific  forms  based  on  regulator)- 
requirements,  thus  reducing  the 
effectiveness  of  and  need  for  these 
models.  As  part  of  an  ongoing  effort  to 
do  away  with  unnecessary-  Federal 
forms  while  affording  State  agencies 
maximum  flexibility,  the  Department  is 
proposing  to  eliminate  these  model 
forms  by  deleting  the  sentences  in  7 
CFR  273.16(e)(3Kiii)  and  7  CFR 
273.16(e)(9)(iii)  which  make  reference  to 
the  forms.  However.  FNS  will  continue 
to  provide  State  agencies  with  guidance 
and  assistance  for  form  development  or 
changes  to  forms  necessitated  by 
revisions  to  the  regulations. 

Implementation 

Section  13971  of  the  Leland  Act  sets 
effective  dates  for  the  various  provisions 
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of  the  law.  Section  13971(6)(4)  provides 
that  the  provision  in  Section  13942, 
which  amends  Section  6(b)  of  the  Act  (7 
U.S.C.  2015(b)(1))  to  enhance  certain 
intentional  Program  violation 
disquahfication  penalties,  is  effective 
and  shall  be  implemented  on  September 
1, 1994.  Current  regulations  at  7  CFR 
273.2(b)(ii)  and  7  CFR  273.16(d)  require 
that  the  notice  of  disqualification 
penalties  be  included  on  the  Food 
Stamp  application  form.  Therefore,  the 
^-Department,  on  March  16. 1994,  issued 
an  implementation  memorandum 
stating  that  notice  of  the  enhanced 
intentional  Program  violation 
disqualiHcation  penalties  is  to  be 
included  on  the  Food  Stamp  application 
form  by  September  1, 1994. 

List  of  Subjects  in  7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens.  Claims,  Food 
Stamps,  Fraud,  Grant  programs — social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

For  the  reasons  set  out  in  the 
preamble.  7  CFR  Part  273  is  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  Part  273 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

2.  In  §273.16: 

a.  The  last  sentence  of  paragraph 
(a)f*)  is  revised; 

b.  Paragraph  (b)  is  revised; 

c.  The  second  sentence  of  the 
introductory  text  of  paragraph  (e)(3)(i)  is 
removed,  and  four  new  sentences  are 
added  in  its  place; 

d.  Paragraph  (e)(3){i)(F)  is  revised; 

e.  The  last  sentence  of  paragraph 
(e)(3)(iii)  is  removed; 

f.  Paragraph  (e)(8)(iii)  is  revised; 

g.  The  last  sentence  of  paragraph 
(e)(9)(iii)  is  removed; 

h.  Paragraph  (f)(2)(iii)  is  revised; 
i.  Paragraph  (g)(2)(ii)  is  revised: 
j.  Paragraph  (h)(l)(ii){C)  is  revised; 
k.  Paragraph  {h)(2)(ii)  is  revised;  and 
1.  The  second  sentence  of  paragraph 

(i)(5)  is  revised. 
The  revisions  and  additions  read  as 

follows: 

$273.16    CMsquaimcatlon  for  intentional 
Program  violation. 

(a)  Administrative  responsibilitv.  (1) 
•  *  *  The  disqualification  period  for 
nonparticipants  at  the  time  of  the 
administrative  disquahfication  or  court 
decision  shall  take  effect  immediately 
after  the  individual  apphes  for  and  is 


determined  eligible  for  Program 
benefits.  .i,-      '  --  -.. 

•        •        •        •        • 

(b)  Disqualification  penalties.  (1) 
Individuals  found  to  have  committed  an 
intentional  Program  violation  either 
through  an  administrative 
disqualification  hearing  or  by  a  Federal. 
State  or  local  court,  or  who  have  signed 
either  a  waiver  of  right  to  an 
administrative  disqualification  hearing 
or  a  disqualification  consent  agreement 
in  cases  referred  for  prosecution,  shall 
be  ineligible  to  participate  in  the 
Program: 

(i)  For  a  period  of  six  months  for  the 
first  intentional  Program  violation, 
except  as  provided  under  paragraphs 
(b)(2)  and  (b)(3)  of  this  section; 

(ii)  For  a  p)eriod  of  twelve  months 
upon  the  second  occasion  of  any 
intentional  Program  violation,  except  as 
provided  in  paragraphs  (b)(2)  and  (b)(3) 
of  this  section;  and 

(iii)  Permanently  for  the  third 
occasion  of  any  intentional  Program 
violation. 

(2)  Individuals  found  by  a  Federal, 
State  or  local  court  to  have  used  or 
received  coupons  in  a  transaction 
involving  the  sale  of  a  controlled 
substance  (as  defined  in  section  102  of 
the  Controlled  Substances  Act  (21 
U.S.C.  802))  shall  be  ineligible  to 
participate  in  the  Program: 

(i)  For  a  period  of  twelve  months 
upon  the  first  occasion  of  such 
violation;  and 

(ii)  Permanently  upon  the  second 
occasion  of  such  violation. 

(3)  Individuals  found  by  a  Federal, 
State  or  local  court  to  have  used  or 
received  coupons  in  a  transaction 
involving  the  sale  of  firearms, 
ammunition  or  explosives  shall  be 
permanently  ineligible  to  participate  in 
the  Program  upon  the  first  occasion  of 
such  violation. 

(4)  The  penalties  in  paragraphs  (b)(2) 
and  (b)(3)  of  this  section  shall  also  apply 
in  cases  of  deferred  adjudication  as 
described  in  paragraph  (h)  of  this 
section  where  the  court  makes  a  finding 
that  the  individual  engaged  in  the 
conduct  described  In  paragraph  (b)(2)  or 
(b)(3)  of  this  section. 

(5)  If  a  court  fails  to  impose  a 
disqualification  period  for  any 
intentional  Program  violation,  the  State 
agency  shall  impose  the  appropriate 
disqualification  penalty  specified  in 
paragraph  (b)(1),  (b)(2)  or  (b)B)  of  this 
section  unless  it  is  contrary  to  the  court 
order. 

(6)  One  or  more  intentional  Program 
violations  which  occurred  prior  to  the 
State  agency's  implementation  of  the 
disqualification  periods  specified  in 


paragraphs  (b)(l)(i).  (b)(l)(ii)  or 
(b)(l)(iii)  of  this  section  shall  be 
considered  as  only  one  previous 
disqualification  when  determining  the 
appropriate  penalty  to  impose  in  a  case 
under  consideration. 

(7)  Regardless  of  when  an  action  taken 
by  an  individual  which  caused  an 
intentional  Program  violation  occurred, 
the  disqualification  periods  specified  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  shall  apply  to  any  case  in  which 
the  court  makes  the  requisite  finding  on 
or  after  September  1, 1994. 

(8)  State  agencies  shall  disqualify  only 
the  individual  found  to  have  committed 
the  intentional  Program  violation,  or 
who  signed  the  waiver  of  the  right  to  an 
administrative  disqualification  hearing 
or  disqualification  consent  agreement  in 
cases  referred  for  prosecution,  and  not 
the  entire  household. 

(9)  Even  though  only  the  individual  is 
disqualified,  the  household,  as  defined 
in  §  273.1,  is  responsible  for  making 
restitution  for  the  amount  of  any 
overpayment.  All  intentional  Program 
violation  claims  shall  be  established  and 
collected  in  accordance  with  the 
procedures  set  forth  in  §  273.18. 

•  *         •         •         • 

(e)  Disqualification  hearings.  •   •   * 
(3)  Advance  notice  of  hearing,  (i) 

•  *  •  If  mailed,  the  notice  shall  be  sent 
either  first  class  mail  or  certified  mail- 
return  receipt  requested.  The  notice  may 
also  be  provided  by  any  other  reliable 
method.  If  no  proof  of  receipt  is 
obtained,  a  showing  of  non-receipt  by 
the  household  member  shall  be 
considered  good  cause  for  not  appearing 
at  the  hearing.  The  notice  shall  contain 
at  a  minimum: 

•  ••••' 

(F)  A  warning  that  a  determination  of 
intentional  Program  violation  will  result 
in  disqualification  periods  as 
determined  by  paragraph  (b)  of  this 
section,  and  a  statement  of  which 
penalty  the  State  agency  believes  is 
applicable  to  the  case  scheduled  for  a 
hearing; 

•  *••'• 

(8)  Imposition  of  disqualification 
penalties.  *  •  • 

(iii)  If  the  individual  is  not  certified 
to  participate  in  the  Program  at  the  time 
the  disqualification  period  is  to  begin, 
the  period  shall  take  effect  immediately 
after  the  individual  applies  for  and  is 
determined  eligible  for  benefits. 

•  •        •        •        • 

(f)  Waived  hearings.  *  *  * 

(2)  Imposition  of  disqualification 
penalties.  •  •  * 

(iii)  If  the  individual  is  not  certified 
to  participate  in  the  Program  at  the  time 
the  disqualification  period  is  to  begin. 


the  period  shall  take  effect  immediately 
after  the  individual  applies  for  and  is 
determined  eligible  for  benefits. 

»**.■•*  ^         ' 

■  (g)  Coutt  Rtifenals.  *  •  • 

(2)  Imposition  of  disqualification    ' 
pcnaltiffs.  *  *  • 

(ii)  If  the  individual  is  riot  certified  to 
participate  in  the  Program  at  the  time 
the  disqualification  period  is  to  begin, 
the  period  shall  take  effect  immediately 
after  the  individual  applies  for  and  is 
determined  eligible  for  benefits. 
«      "  *        *        *        « 

[h]  Deferred  ndjudication.  '   *   * 

( 1 )  Advance  notification.  '•*   ' 
(ii)*   *   * 

(C)  A  warning  that  the 
disqualification  periods  for  intentional 
Program  violations  under  the  Food 
Stamp  Program  are  as  specified  in 
paragraph  (b)  of  this  section,  and  a 
statement  of  which  penalty  will  be 
imposed  as  a  result  of  the  accused 
individual  having  consented  to 
disqualification. 
***** 

(2)  Imposition  of  disqualification 
penalties.  *   *   • 

(ii)  n  the  individual  is  not  certified  to 
participate  in  the  Program  at  the  time 
tlie  disqualification  period  is  to  begin, 
the  period  shall  take  effect  immediatelv 
after  the  individual  applies  for  and  is 
deterniined  eligible  for  benefits. 
***** 

ii]  Reporting  requirements.  *   *   * 
(S)  *   '   *  However,  one  or  more 
intentional  Program  violations  which 
occurred  prior  to  the  State  agency's 
implementation  of  the  disqualification 
periods  specified  in  paragraph  (b)(1)  of 
this  section  sliall  be  considered  as  only 
one  previous  disqualification  when 
determining  the  appropriate  penalty  to 
inipase  in  a  t;asi!  under  consideration, 
regardless  of  where  the 

disqualification(s)  took  place.  *   *   * 

*         »      ■  *        *         * 

D.m-ci:  August  24.  1W4. 
William  E.  Ludwig. 

\dministr(Unr.  Food  and  Nutrition  Sen-ice. 
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Rural  Electrification  Administration 

7  CFR  Part  1755 

Standard  for  Splicing  Copper  and  Fiber 
Optic  Cables 

AGENCY:  Rural  Electrification 
.'\dniinistration,  USDA. , 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to 


amend  its  regulations  on 
telecommunications  standards  and 
specifications  for  materials,  equipment 
and  construction.  The  revised  standard 
w-ill  update  the  splicing  methods  and 
materials  used  for  splicing  copper 
cables  brought  about  through 
technological  advancements  over  the 
past  fifteen  years  and  incorporate  a 
section  into  the  standard  dealing  with 
the  splicing  methods  and  materials  used 
to  splice  fiber  optic  cables. 
DATES:  Comments  concerning  this 
proposed  rule  must  be  received  by  REA 
or  postmarked  no  later  than  October  28. 
1994. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Director. 
Telecommunications  Standards 
Division.  Rural  Electrification 
Administration,  room  2835.  South 
Building,  U.S.  Department  of 
Agriculture.  Washington.  DC  202.50- 
l.'iOO.  REA  requests  an  original  and 
three  copies  of  all  comments  (7  CFR  part 
1700).  All  comments  received  will  be 
made  available  for  public  inspection  at 
room  2835,  South  Building.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250-1500  between  8  a.m.  and  4 
p.m:  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Garnett  G.  Adams.  Chief.  Outside  Plant 
Branch,  Telecommunirations  Standards 
-Division.  Rural  Electrification 
Administration,  room  2844,  South 
Building,  U.S.  Department  of  -  • 

Agriculture,  Washington.  DC  20250- 
l.')()0.  telephone  (202)  720-0667. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12778 

This  proposed  rule  has  bet-n  rev  iewml 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule  will  not: 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies; 

(2)  Have  any  rt^troactive  effect:  and 
(.1)  Require  administrative 

proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 
This  proposed  rule  involves  standards 
and  specifications,  which  may  increase 


the  direct  short  term  costs  to  REA 
borrowers.  However,  the  long-term 
direi;t  economic  costs  are  reduced 
through  greater  durability  and  lower 
maintenance  cost  over  time. 

Information  Collection  and  , 

Recordkeeping  Requirements 

This  proposed  rule  contains  no 
iidbrmation  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  significantly  affe<:t  the  quality  of  tlu- 
lumian  environment  as  defined  by  the 
National  Environmental  Policv  Act  of 
1969  (42  U.S.C.  4321  et  .•.eq).  therefore, 
this  at:tion  does  not  require  an 
environmental  impiic;t  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Cataloj;  ot 
Federal  Domestic  Assistance  programs 
under  No.  10.851.  Rural  Telephone 
Loans  and  Loan  Gu'irnntees,  and  No 
10.582.  Rural  Telephone  Bank  Loans 
This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  tlie 
United  States  Government  Printing 
Office.  Washington.  DC  20402.     •" 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
tile  scope  of  Executive  Order  12:i72. 
Intergovernmental  Consultation  that 
requires  intergovernmental- consultation 
with  state  and  local  officials.  A  Notice 
of  Final  rule  titled  Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  lo ms.  to 
governmental  and  nonjjovenmiental 
entities  from  coverage  under  this  Order. 

Background 

REA  issues  publications  titled 
"Bulletin"  which  ser\e  to  guide 
borrowers  regarding  already  codified 
policy.  proi:edures.  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  inslriiments 
w  hich  provide  for  and  secure  RE.-\ 
financing.  RE.^  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  financed  with  KEA 
loan  funds.  REA  is  proposing  to  rescind 
Bulletin  345-6.  REA  Standard  for 
Splicing  Plastic-Insulated  Cables.  PC-2. 
and  proposing  to  codifv  the  revised 
standard  nt  7  CFR  175,5.200.  RE.\ 
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Standard  for  Splicing  Copper  and  Fiher 
Optic  Cables. 

REA  Bulletin  345-6  is  used  1^ 
borrowers  and  contractors  as  an  eutsido 
plant  construction  standard  for  splicing 
copper  cables  installed  in  aerial  and 
buried  splice  closures,  teady-access 
enclosures,  and  buried  plant  housings. 
Because  of  technologicai  advancements 
made  in  copper  cable  splicing  methods 
and  material  over  the  past  fifteen  years, 
the  current  spHcing  methods  and 
materials  relating  to  copper  cabbs 
specified  in  the  current  standard  have 
become  outdated.  To  allow  borrowers 
and  contractors  to  take  advantage  of 
these  improved  methods  and  materials 
which  wilt  reduce  installation  costs,  the 
current  standard  will  be  revised  to 
update  the  copper  cable  splicing 
methods  and  materials  to  reflect  these 
improved  methods  and  materials. 

The  current  standard  does  not  include 
splicing  methods  and  materials  used  for 
fiber  optic  cables  because  at  the  time  the 
standard  was  written  do  such  meduxis 
and  materials  were  addressed  because 
REA  borrowers  were  providing 
telecommunication  services  to 
subscribers  only  over  copper  cables. 
Since  that  tinw  REA  borrowers  have 
been  providing  teler.ommunicatioa 
services  to  subscribers  over  both  copper 
and  fiber  optic  cahks.  Sinc»  REA 
borrowers  am  instaliinf  fiber  optic 
cables  to  provide  sobso'^Mff  services, 
the  current  standard  needs  to  be  revised 
to  provide  borrowers  and  contractors 
with  aGandardized  splicing  methods  and 
materiala  for  Gber  optic  cables. 

This  action  will  allow  borrowers  and 
contractors  an  economicat  and  efildent 
means  of  reducing  their  construction 
costs  through  the  use  of  Improved 
sphcing  techniques  for  copper  cables 
and  standardized  splicing  methods  for 
fiber  optic  cables. 

List  of  Subyects  in  7  CFR  Part  1755 

Incorporation  by  reference  Loan 
programs-communications,  Rural  areas, 
Telephotw. 

For  reasons  set  out  in  the  preamble, 
REA  proposes  to  amend  chapter  XVII  of 
tithe  7  of  the  Code  of  Federat 
Regulations  as  'oHows: 

PART  r:^5— TELECOMMUMCATIOfIS 
STANDARDS  AND  SPEaFICATIONS 
FOR  MATEfttALS,  EQUIPMENT  AND 
COMSTRUCnOff 

1 .  The  authority  citation  for  part  1755 
continues  to  read  as  ftritows: 


§1755.97    [Amen4ted) 

2.  Section  1755.97  is  amended  by 
removing  the  entry  far  REA  Bulterin 
345-€  from  the  taWe. 

3.  Section  1755.98  is  amended  by 
adding  a  new  entry  to  the  table  in; 
numerical  oider  to  read  as  follows: 

§  1755.98    List  of  telephone  standards  and 
speclffcattons  inctuded  in  ottier  7  CFR 
parts. 


Section 

Issue  date 

Title 

^756.200 

• 

[Eftectiva 
date  of 
finat  rule] 

•                       -     * 

REA  Starda»d  fo» 
Spiiong  Copper 
and  Fitjer  Optic 
C^>les. 

•                             • 

4.  Section  1755.200  is  added  tO: read 
as  follows: 

S  1755.200    REA  standard  for  splicing 
copper  and  Nber  optic  cables. 

(a)  Scope.  (1)  This  set;tion  describes 
approved  methods  for  splicing  plastic 
insulated  copper  and  fiber  optic  cables. 
Typical  applications  of  these  methods 
include  aerial,  buried,  and  underground 
splices. 

fZj  American  Nationaf  Standard 
Institute/National  Fire  Protectiotf 
Association  (ANSI/NFPA)  70,  1993 
National  Electrical  Code  (NEC} 
referenced  in  this  section  is 
incorporated  by  reference  by  REA.  This 
incorporation  by  reference  was 
approved  by  the  Dtrectoc  o£  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  A  copy  of  the 
ANSI/NFPA  1993  NEC  standard  is 
availaUc  {or  inspection  during  normat 
business  hours  at  REA,  room  2845,  V.S. 
Department  of  Agriculture,  Washington, 
ex:  20250-1500  or  at  the  Office  ofthe 
Federal  Register,  800  North  Capitol 
;*eet,  NW.,  suite  TOO,  Washington.  DC. 
Copies  are  available  from  NFPA, 
BatterymarchParik,  QuJncy. 
Massachusetts  02269^  telephone  mnnher 
1  (800>  344-3555. 

[Note:  The  iacorporation  by  reilecence  and 
DvaitabiKty  of  inspection  copies  are  pending 
approval  by  the  Office  of  the  Federat 
R«gjsl«r.j 

{3}  American  National  Standard 
In^itutc/bstirute  of  Electrical  and 
Electronics  EagineerSs  Inc.  (ANSUIEEE), 
1993  Natioaai  Electrical  Safety  Code 
(NESC)  re£erenced  in  this  section  is 
incorporated  by  re£»«Bceby  REA.  This 
incorporation  by  refeieuca  was 
approved  by  the  Director  of  the  Federal 
Register  is  accocdaace  with  5  USC 
5S2tal  sod  I  CFR  part  5V  A  c(^  oS^» 


ANSyiEEE  1993  NESC  standard  is 
available  for  inspection  during  norma* 
business  hours  at  REA,  room  2845,  U.S. 
Department  of  Agriculture,  Washington 
DC  20250-1 560  or  at  the  Office  of  the 
Federal  liegistes,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  EX: 
Copies  ate  available  from  IEEE  Service 
Center.  455  Hoes  Lane,  Piecataway,  New 
Jersey  08854,  telephone  number  1  {WOOf 
R78-4333. 

INote:  Thfl  incorperaf  ion  by  reference  and 
availability  of  inspection  copies  are  pHnrttng 
uppruval  by  the  Office  of  the  Fedpral 
KifgistCT.I 

(b)  General.  (T)  Only  R\u-al 
Eletlrification  Administration  (REA) 
accepted  filled  cable  and  splicing 
materials  shall  be  used  on  outside  plant 
projects  financed  by  REA. 

(2)  The  installation  instructions 
provided  by  the  manufacturer  of 
splicing  materials  shall  be  followed 
except  where  those  instructions  conflict 
with  the  procedures  specified  in  this 
section. 

(3)  Precautions  shall  be  taken  to 
prevent  the  ingress  of  moisture  and 
other  contaminants  during  all  phases  of 
the  splicing  installation.  When  an 
uncompletwt  spKce  must  be  left 
unattended,  it  shall  be  sealed  to  prevent 
the  ingress  of  moisture  and  other 
contaminants. 

(4)  Minor  sheath  damage  during 
construction  may  be  repaired  if  the 
repair  is  compteted  immeiftately  and 
approved  by  the  borrower's  resident 
project  representative.  Minor  damage  is 
typically  repaired  by: 

fi}  Scuffing  the  cable  sheath 
associated  with  the  damaged  area; 

(ii)  Applying  several  layers  of  DR  tape 
over  the  scuffud  and  damaged  area; 

(iiil  Applying  several  \syen  of  ptestic 
tape  over  the  DR  tape;  and 

(iv)  If  damage  is  severe  enough  to' 
rupture  the  cable  shield,  a  sp^ice  ctesure 
shall  be  installed. 

(5)  All  splice  cases  instaffed  on  REA 
toll  trunk  and  feeder  cables  sha^  be 
filledv  whether  aerial,  buried,  or 
underground. 

(c)  Splicing  considerations  fat  copper 
cables— (1)  Preconstruction  testing.  H  is 
desirable  that  each  reel  of  cable  be 
tested  Bar  groundft,  opensv  sharbv 
crosses,  and  shield  continuity  before  the 
cable  is  installed.  However, 
manufacturer  supplied  test  results  are 
acceptabfe.  Alt  cable  pairs  shall  be  fr*? 
from  electrical  defects. 

(2)  Handling  precautions.  The  cafafa 
manufacturer's  instructions  concerning 
pulhng  tension  and  bending  radius  shaU 
b«  observ«d.  Unless  the  cable 
manufacfiaier's  nwrommendatto  is  moce 
stringent,  the  nomiRun  bendiag  radVus 


shall  be  10  times  the  cable  diameter  for 
copper  cables  and  20  times  the  cable 
diameter  for  fiber  optic  cables. 

(3)  Cable  sheath  removal,  (i)  The 
length  of  cable  sheath  to  be  removed 
shall  be  governed  by  the  type  of  splicing 
hardware  used.  Follow  the  splice  case 
manufacturer's  reconimendalions.  For 
pedestals  or  large  pair  count  splice 
housings,  consider  re.moving  enough 
cable  sheath  to  allow  the  conductors  to 
extend  to  the  top  ofthe  pedestal  and 
then  to  hang  downward  to 
approximately  15  centimeters  (cm)  (6 
inches  (in.))  above  the  baseplate. 

(ii)  Caution. shall  be  exercised  to  avoid 
damaging  the  conductor  insulation 
when  cutting  through  the  cable  shield  • 
and  removing  the  shield.  Sharp  edges 
and  burrs  «hall  be  removed  from  the  cut 
end  of  the  shield. 

(4)  Shield  bonding  and  grounding.  For 
personnel  safety,  the  shields  of  the 
cables  to  be  spliced  shall  be  bonded 
together  and  grounded  before  splicing 
activities  are  started.  (See  paragraphs 
(g)(2).  and  (g)(5)(i)  through  (g)(5)(iii)of 
this  section  for  final  bonding  and 
grounding  provisions.) 

( 5)  Binder  group  iden  tification .  ( i ) 
Color  coded  plastic  tie  wraps  shall  be 
placed  loosely  around  each  binder 
group  of  cables  before  splicing 
operations  are  attempted.  The  tie  wTaps 
shall  be  installed  as  near  the  cable 
sheath  as  practicable  and  shall  conform 
to  the  same  color  designations  as  the 
binder  ribbons.  Twisted  wire  pigtails 
shall  not  be  used  to  identify  binder 
groups  due  to  potential  transmission 
degradation. 

.    (li)  The  standard  insulation  color  code 
used  to  identify  individual  cable  pairs 
within  25-pair  binder  groups  shall  be  as 
shown  in  Table  1: 

Table  1  .—Cable  Pair  Identification 
Within  Binder  Groups 


Pair  No. 

Color 

Tip 

Ring 

1  

2 

White  .„ 

White 

Blue. 

Orange. 

Green 

3  

Wtiite 

4 

White '. 

Brown 

5 

White 

Slate 

6  

Red  .  . 

Blue 

7  

8 

9  

10  

Red 

Red 

Red „... 

Red  .„ 

Orange. 
Green. 
Brown. 
Slate 

11   „ 

12  

Black 

Black  .^.-.....„..... 

Black  .. 

Black ...„ 

Black 

Yellow 

Yellow 

Yellow 

Blue. 

Orange. 

Green. 

Brown. 

Slate. 

Blue. 

Orange. 

Green. 

13 

14 

15 : 

16 

17  ...._ 

18 

Table  1  .—Cable  Pair  Identification 
Within  Binder  Groups— Continued 


Pair  No. 

Color 

Tip 

Ring 

19  

Yellow  

Yellow  

Violet 

Violet 

Violet 

Violet 

Violet 

20  

21   

22  

23   

24  

25  

Slate. 

Blue. 

Orange. 

Green. 

Brown. 

Slate. 

(iii)  The  standard  binder  ribbon  color 
code  used  to  de.signate  25-pair  binder 
groups  with'n  600-pair  super  units  shall 
be  as  shown  in  Table  2: 

Table  2.— Cable  Binder  Group 
Identification 


Group  No. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10. 
11 
12 

13  . 

14  . 

15  . 
16. 
17. 
18. 
19. 
20. 
21  . 
22. 
23. 


Color  of  tendings 


Wtiite-Blue 

White-Orange  . 
White-Green  ... 
White-Brown  ._ 

White-Slate 

Red-Blue  

Red-Orange  .... 

Red-Green 

Red-Brown  ..... 

Red-Slate  

Black-Blue  

Black-Orange  . 
Black-Green  ... 
Black-Brown  ... 

Black-Slate  

Yellow-Blue  .... 
Yellow-Orange 
Yellow-Green  .. 
Yelk>w-Brown  . 
Yellow-Slate  ... 

Violet-Blue  

Violet-Orange  .. 
Violet-Green  .... 


24 Violet-Brown 


Group 
pair  count 


1-25 

26-50 

51-75 

76-100 

101-125 

126-150 

151-175 

176-200 

201-225 

226-250 

251-275 

276-300 

301-325 

326-350 

351-375 

376-400 

401-425 

426-450 

451-475 

476-500 

501-525 

526-550 

551-575 

576-600 


(iv)  Super-unit  binder  groups  shall  be 
identified  in  accordance  with  Table  3: 

-    Table  3.— Super-Unit  Binder 
Colors 


PairNos. 

Binder 
color 

1-600    .„ 

601-1200  ....; 

White. 
Red 

1201-1800 . 

Black 

1801-2400 _ 

2401-3000 „ 

3001-3600  

Yeltow. 

Violet. 

Blue 

3601-4200 

4201-4800 

4801-5400 

5401-6000 _ 

Orange. 
Green. 
Brown. 
Slate. 

Table  4.— Screened  Cable  Service 
Pair  Identification 


Service  Pair  No. 

Color 

Tip 

Ring 

!  1 

2  

3  

f  4  

5  

6  

7 

8  

9  

Whrte 

White 

White 

White 

Red  

Red 

Red 

Black 

Black  

Red. 

Black. 

Yellow. 

Violet. 

Black. 

Yellow. 

Violet. 

Yellow 

Violet 

(v)  Ser\'ice  pairs  in  screened  cables 
shall  be  identified  in  accordance  with 
Table  4: 


(6)  Cleaning  conductors.  It  is  not 
necessary  to  remove  the  filling 
compound  from  cable  conductors  before 
splicing.  However,  it  is  permissible  to 
wipe  individual  conductors  with  clean 
paper  towels  or  clean  cloth  rags.  No 
cleaning  chemicals,  etc..  shall  be  used. 
Caution  shall  be  exercised  to  maintain 
individual  cable  pair  and  binder  group 
identity.  Binder  group  identity  shall  be 
maintained  by  using  color  coded  plastic 
tie  wraps.  Individual  pair  identification 
shall  be  maintained  by  carefully 
twisting  together  the  two  conductors  of 
each  pair. 

(7)  Expanded  plastic  insulated 
conductor  (PIC)  precautions.  Solid  PIC 
and  expanded  (foam  or  foam  skin)  PIC 
are  spliced  in  the  same  manner,  using 
the  same  tools  and  materials  and.  in 
general,  should  be  treated  the  same. 
However,  the  insulation  on  expanded 
PIC  is  muchinore  fragile  than  solid  PIC. 
Twisting  or  forming  expanded  PIC  into 
extremely  compact  splice  bundles  and 
applying  excessive  amounts  of  tension 
when  tightening  tie  wraps  causes 
shiners  and.  thus  shall  be  avoided. 

(8)  Splice  connectors,  (i)  Only  REA 
accepted  filled  splice  connectors  shall 
be  used  on  outside  plant  projects 
financed  by  REA. 

(ii)  Specialized  connectors  are 
available  for  splicing  operations  such  as 
butt  splices,  in  line  splices,  bridge  taps, 
clearing  and  capping,  and  multiple  pair 
splicing  operations.  The  splice 
connector  manufacturer's 
recommendations  shall  be  followed 
concerning  connector  selection  and  use. 

(iii)  Caution  shall  be  exercised  to 
maintain  conductor  and  pair  association 
both  during  and  after  splicing 
operations. 

(iv)  Splicing  operations  that  involve 
pairs  containing  working  ser\'ices  shall 
utilize  splice  connectors  that  permit 
splicing  without  the  interruption  of 
ser\'ice. 

(9)  Piecing  out  conductors. 
Conductors  may  be  pieced-out  to 
provide  additional  slack  or  to  repair 
damaged  conductors.  However,  the 
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condui:tors  shaU  ba  pieced-out  with 
conductors  having  the  same  gauge  and 
type  and  color  of  insulation.  The 
conductors  used  for  piecing-out  shall  be 
from  cahles  having  REA  acegplaxuje. 

(10)  Splice  organization.  Spliced  pair 
>idles  shall  be  arranged  in  firm  lay- 
ups  with  .Tiinimum  condtM:tor  tension 
in  a<-j;ordance  with  the  manrifarfu rep's 
instructions. 

(11)  BindtT  tape.  Perforated 
nonhygroscopic  and  nonwickin^^  hinder 
tape  should  be  appliedto  splices 
hou,sed  in  filled  sp>hc^  cases.  The  binder 
tape  aUows  the  flow  of  filling 
compound  while  holding  the  splice 
bundles  near  the  cenfer  of  the  .spHce 
case  to  ullow  adequate  coverage  of 
fii^iing  compound. 

fl2)  Cable  fogs.  CaWes  shall  be 
identified  by  a  tag  indicating  the  i;abfe 
manufacturer's  name,  caWe  size,  date  of 
placement,  and  generic  route 
infermation.  Infermation  susceptible  to 
changes  caused  by  ftittm;  cable  throws 
and  rearrangements  should  not  be 
m-hided.  Tags  on  load  ceil  stubs  shall 
im.lude  the  serial  aumber  of  the  eoil 
case,  the  mamifecturer's  name,  and  the 
indwrtance  value. 

(13)  Screened  cable.  Stjeenetf  PIC 
table  is  spliced  in  the  same  manner  as 
nonsereened  PI€  cable.  However, 
special  considerations  are  necessary  due 
to  differences  in  the  cable  design.  The 
transmit  and  receive  bundles  of  the 
cable  shalF  be  separated  and  one  of  thn 
bundles  shaH  be  wrapped  with 
shiekKng^ material  in  aa.ordance  with 
the  cable  manufacturer's 
recommendations.  When  arceplable  to 
the  cabie  raanufat:furer,  it  is  permissiWe 
to  u.se  either  the  sf.rap  screening  tape 
removed  from  the  cabfe  during  the 
sheath  opening  proces-s  provided  thf 
s«:reening  tape  is  edge  coated  or  new 
pressure  sensitive  aluminum  foil  tape 
over  jjolyethylene  tapi». 


114)  Service  w*in?  c(mnnctit)us.  til 
Buried  service  wires  may  be  spliced 
directly  to  cable  conductors  inside 
pedestals  using  the  same  techniques 
required  for  branch  cablies.  Buried 
service  wires  may  also  be  terminated  on 
"terminal  blocks  inside  pedestals  in  areas 
where  high  service  order  activity  or 
fixed  count  cable  adnunistration 
policies  require  terminal  blocks. 
However,  only  REA  aci;epted  terminal 
bkK:ks  equipped  with  grease  or  gel  filled 
terminations  to  proiridie  moisture  and 
corrosion  resistance  shall  be  used 

(ii)  Only  filfed  terminal  blaJts  having 
REA  acceptance  shall  be  used  on  aerial 
service  wire  connections. 

(15)  Copper  cable  testing  Copper 
table  testing  shall  be  ;>erfQ£med  in 
aixordance  vwith  REA  Bulletin  345-63, 
"REA  Standard  for  Acceptance  Tests 
and  N4easurements  of  Telephone  Plant," 
PC— ♦.  Oncorporated  by  refierence  at 
S1755.»7). 

(16}  Cn/)/e  acceptance.  Installed  cable 
shall  be  tested  and  pass  the  inventory 
and  acceptance  testing  specified  in  the 
Telephone  System  Gonstrut^tion 
Contract  ILabor  and  Materials),  REA 
Form  51S.  The  tests  sod  inspections 
shall  be  witnessed  by  the  borrower's 
resident  project  representative.  All 
condutrtors  shall  be  free  from  grounds, 
shorts,  crssses.  splits,^  and  opens. 

(dl  Sfdice  armngtnaents  for  copper 
cabi&s — (1)  Sen/jcr  tUstribudon  closures. 
(i>  Ready  access  closuses  permit  cab4« 
spli*;iog  activities  and  the  installation^  of 
filled  terminal  b]et:ks  for  service  wire 
«:onn<?rtions  in  the  same  closure.  Rt^ady 
access  designs  shall  allow  service 
tetJinicians  direct  access,  to  the  cabl(» 
core  as  well  as  the  termiaal  U«<:k. 

(ii)  Fvned  count  tenrunuls  shall 
ri*ssrit*  service  tethnician  access  to  the 
t:able  core.  Predetermined  cable  pairs 
shall  be  spHcetl  to  the  terminal  leads  or 


sJub  caMe  in  advance  of  service 
assignments. 

(2)  Aerial  splices.  Aerial  splice  lases 
accommodate  straight  splices,  branch 
splices,  load  coils,  and  service 
distribution  temxinaJs.  Aerial  splicing 
arrangenienta  having  more  thau  4  cahles 
spliced  in  the  same  splice  case  are  not 
re«:omiuended.  Stub  cabling  to  a  second 
splice  ea.se  to  avoid  a  congested  splii:e 
is  acr.eptabie. 

(3)  Buried  splices,  (i)  Diretct  buried 
spli«:e  teases  act-onunbdote  straight 
splices,  branch  spUces,  and  load  coifs. 
Direct  buried  spli^res  shell  be  filled  and 
shall  be  used  only  when  above  ground 
splicing  in  pedestals  is  not  practicable. 

(ii)  A  treated  plank  or  equivalent  shall 
be  placed  15  cm  (6  in.)  above  the  buried 
splice  case  to  prevent  damage  te  the 
sphce  case  from  future  digging:  Where 
a  firm  ba.se  for  burying  a  splice  cannot 
be  obtained,  a  treated  plank  or 
equivalent  shall  be  placed  beneath  th<^ 
splice  lase. 

(iii)  Each  buried  s^iMM  shall  be 
identified  for  futur*  locating.  One 
method  of  mavkiag  the  splice  point  is 
the  use  of  a  wamiag  sign.  Another 
method  is  the  b*tryingaf  an  eleetrsnic 
locating  device. 

i*}  BD-r\'pe  p^d^stals.  (i)  BD-type 
pedestals  are  housings  primarily 
inOjnded  to  house,  organize,  and  prote<;t 
cable  terminations  incorporating  spBce 
connetrfon.  ground  higs,  and  load  roils. 
Activities  tyfMcafly  perfonnedin 
pedestals  are  cable  spRcrng,  shield 
bonding  and  grounding,  loading,  aud 
••»n«wf.tioii  of  subscriber  service  drop.s 

Iii)  The  recommended  splice 
•  opacities  for  BD-rype  ped«.stals  ar^ 
shown  in  Table  5.  However,  larger  size 
pedestals  are  permissiUe  if  servii:e 
requirements  dklat*  their  usefiihinss 
Table  5  is  as  follows: 


TABtE  5.— Splice  Capacities  For  BD-Type  Pedestals 


Peciestai  t»E» 


,    Ma»wTHjm  straight  spice  pan  capacity  usmg  stogie  pair  con- 
nectors ot  muttipie  patF  spiice  medutes 


BD3,  B03A  

BD-»^  BD4A  

BD5,  B05A  .'.^.. 

BD7 _ _ 

BD14,  BD14A  „ 

BD15,  BD15A  _ .._j. 

BDl6,  BD16A  


..-.    ! 


100  pair .... 
200  pair  .... 
600  patf  .... 
1200  pan  .. 
TOG  paw  .... 
400  pat*  .... 
€00  paw  .... 


Maxinnuni 

loadsp:«e 
pair  capacity 
using  single 
pail  connec- 
tors or  ^mJ^ 

tipte  paif 
splice  mod- 

utes  tSee 
note-  H- 


SOpatf 
TOOpaii 
300  paf 
600  pail 
SOpai* 
200  psM 
300  pa» 


^  .'^t^  25!^*??^  *f^  *  •^J^  *'??'  »al  are  ID  W  «»»ec»  tJunetf  wm  stu>  catjies  eXeM^ng  into  »e  pedestal  te»  s^Iknm  fi^^nerr^nif. 
r.woJv.ng  tndwKiuaJ.  co*  a«a*<ae»e«f  .^-wde  me  pedestal  shoukJ  b>e  enomeered  on  a  ca-;p-By-i-ase  &is«  =»«•-«     •rt^u  r.  «?  .rt. 


(iii)  Special  distribution  pedestals 
having  a  divider  plate  for  mounting 
filled  terminal  blocks  are  available. 
Distribution  pedestals  are  also  equipped 
with  service  wire  channels  for 
installation  of  buried  service  wires 


without  disturbing  the  cabling  and 
gravel  inside  the  base  of  the  pedestal. 
Distribution  pedestals  are  recommended 
in  locations  where  the  connection  of 
service  wires  is  required. 


(5)  Large  pair  count  splice  housings. 
Large  pair  count  splice  housings  are 
recommended  for  areas  not  suitable  for 
man-holes.  The  recomrfiended 
capacities  are  shown  in  Table  6: 


Table  6.— Splice  Capacities  For  Urge  Count  Housings 


Housing  type 


BD6000  . 
BD8000  . 
BD  10000 


Maximum  straigtit  splice  pair  capacity  using  single  pair  con- 
nectors or  multiple  pair  splice  modules 


6.000  pair  . 
8.000  pair . 
'0.000  pair 


Maximum 
load  splice 
pair  capacity 
using  single 
pair  connec- 
tors or  mul- 
tiple pair 
splice  rrxxj- 
ules  (See 
note  1) 


3.000  pair. 
4.000  pair. 
5.000  pair 


(6)  Pedestal  restricted  access  inserts. 
Restricted  access  inserts  may  be  u.sed  to 
protect  splices  susceptible  to 
unnecessary  handling  where  subsequent 


work  activities  are  required  or  expected 
to  occur  after  splices  have  been 
c&mpleted.  Restricted  access  inserts  also 
provide  moisture  protection  in  areas 


susceptible  to  temporary  flooding.  A 
typical  restricted  access  insert  is  shown 
in  Figure  1: 
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FIGURE   1  ■  '    ^■' 
PEDESTAL  RESTRICTED   ACCESS  INSERT 
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Houskeeping 
Panel 

Restricted 
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Buried   Coble  -* 


Terminal 
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Good 

Houskeeping 

Panel 

Terminal  Block 


Terminal  Leads 


Buried  Coble 


Side   View 
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(7)  Serving  Area  Interface  (SAI) 
Systems.  SAI  systems  provide  the  cross- 
connect  point  between  feeder  and 
distribution  cables.  Connection  of  feeder 
to  distribution  pairs  is  accomplished  by 
placing  jumpers  between  connecting 
blocks.  Only  REA  accepted  connecting 
blocks  having  grease  or  gel  filled 
terminations  to  provide  moisture  and 
corrosion  resistance  shall  be  used. 

(8)  Buried  cable  splicing 
arrangements.  Typical  buried  cable 
splicing  arrangements  are  illustrated  in 
Figures  2  through  5: 

BILUNG  CODE  3410-15-P 
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FIGURE  2 
SERVICE  WIRE  CONNECTION   TO  BURIED  CABLE 


Plastic  Tie 
Wraps 


Service  Wire 


Cable 


Wire  Connectors  fc 
Splicing  Drop 


Cable  Sheath  Rennoved 


Pedestal 


Note:    See  Figures  13  through   16  for  cable  togsMIe  wraps 
and  bonding   and  grounding  details. 


FIGURE   3 
TYPICAL  SPLICE  USING  SINGLE  PAIR  CONNECTORS 


Splice  Bundles  ■ 


Splice  Housing 


Splice  Support 
Bar 


Single  Pair  Splice 
Connectors 


Note:    Cable   togs,   bonding   and  grounding  details,   and  plastic 
tie  wraps  have  been   onnitted   for  clarity.      See  Figures 
13  through   16   for  coble  tags,   tie  wraps,   and  bonding 
and   grounding   details. 
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FIGURE   4 
LARGE  SPLICE  USING  MULTIPLE  PAIR  CONNECTORS 


FIGURE   5 

LARGE   SPLICE   USING  MULTIPLE  PAIR   CONNECTORS 
MOUNTED  ON   ORGANIZER  RACKS 


Splice  Bundles 


Splice ^ 

Housing 


Splice 
Support  Bof 


Splice 
Bundles 


Multiple  Pair 
Connectors 


Splice 
Housing 


Note:    Coble  togs,   bonding  and  grounding  details,   and  plastic 
tie  wraps  hove  been  omitted  for  clarity.     See  Figures. 
13  through   16   for  coble  togs,   tie  wraps,   and  bonding 
and  grounding  details. 


Splice 

Support 

Bar 


Multiple 

Pair 

Connectors 


Note:    Coble   togs,   bonding  and  grounding  details,   and  plastic 

tie  wraps  hove  been   omitted   for  clarity.      See  Figures   13 
through   16   for  cable  togs,   tie  wraps,   and  bonding  and 
and  grounding  details. 
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(9)  Underground  splicea  (manholes). 
Underground  splice  cases  accommodate 
straight  splices,  branch  splices,  and  load 
coils.  Underground  splices  shall  be  . 
filled. 

(10)  Central  office  tip  cable  splices,  (i) 
Filled  cable  or  filled  splices  are  not 
recommended  for  use  inside  central 
offices,  except  in  cable  vault  lo<.ations. 
Outside  plant  cable  sheath  and  «able 
filling  compound  are  susceptible  to  fin' 
and  will  support  combustion.  Fire, 
smoke,  and  gases  generated  by  these 
materials  during  burning  are 
detrimental  to  telephone  switching 
equipment. 

(ii)  Tip  tuibles  should  be  spliced  in  a 
cable  \rf;.'lt.  However,  as  a  last  resort,  lip 


cables  may  be  spli«:;ed  iiiside  a  central 
office  if  flsme  retardant  splice  cases  or 
a  noncombustible  central  office  splic» 
houslDg  is  used  to  contain  the  splice. 

(iii)  Splices  inside  the  central  office 
shall  be  made  as  close  as  practical  to  the 
point  where  the  outside  plant  cables 
enter  the  building.  Except  in  cable  vault 
locations,  outside  plant  cables  within 
the  central  office  shall  be  wrapped  with 
fireproof  tape  or  enclosed  in 
noncombustible  conduit. 

|e)  Splicing  considerations  foi  fiber 
optic  cables — 

(1)  Connection  characteri slits. 
Splicing  efficiency  between  optical 
fibers  is  a  function  of  light  'oss  across 
the  fiber  junctions  measured  in  de<:ibels 


(dB)  A  loss  of  0.2  dB  in  a  splice 
corresponds  to  a  light  transmission 
efficiency  of  approximately  n.S..^ 
percent.  - 

(2)  Fiber  core  alignment.  Frber 
splicing  techniques  shall  be  i;onducte«l 
in  such  a  manner  that  the  cores  of  the 
fibers  will  be  aligned  as  perfectly  as 
possible  to  allow  maximum  light 
transmission  from  one  fiber  to  the  next 
Without  proper  alignment,  light  will 
leave  the  fiber  core  and  travel  through 
the  fiber  cladding.  Light  outside  the 
fiber  core  is  not  a  usable  light  signal 
Core  misalignment  is  illustrnted  in 
Figiire  6: 
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FIGURE  6 
CORE  MISALIGNMENT 
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(3)  Splice  loss,  (i)  Splice  loss  can  also 
be  caused  by  fiber  defects  such  as 
nonidentical  core  diameters,  cores  not 
in  center  of  the  fiber,  and  noncircular 
cores.  Such  defects  are  depicted  in 
Figure  7: 
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;     ^  RGURE  7 

SPLICE  LOSS, CAUSED  BY  FIBER  MANUFACTURE 

Different  Core  Diameters 


Light 


Note: 


YZZl 

Core 
Light  Loss  (See  Note) 

There  is  no  light  loss  if  the  light  trovels  from  o  smaller 
to  o  larger  core. 
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(ii)  Undesirable  splice  losses  are 
caused  by  poor  splicing  techniques 

including  splicing  irregularities  such  as  . 

improper  cleaves  and  dirty  splices. 
Typical  cleave  problems  are  illustrated 
in  Figure  8: 

WLUNO  C006  S410-1S-P 


IMI 


Federal  Register  /  Vol.  59.  No.  166  /  Monday,  August  29.  1994  /  Proposed  Rules 


44363 


FIGURE  8 
IMPROPER  CLEAVES  VERSUS  PROPER  CLEAVE 
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(4)  Handling  precautions.  The 
following  precautions  shall  be  observed: 

(i)  Avoid  damaging  the  cable  during 
handling  operations  prior  to  splicing. 
Minor  damage  may  change  the 
transmission  characteristics  of  the  fibers 
to  the  extent  that  the  cable  section  will 
have  to  be  replaced; 

(ii)  The  cable  manufacturer's 
recommendations  concerning  pulling 
tension  shall  be  observed.  The 
maximum  pulling  tension  for  most  fiber 
optic  cable  is  2669  newtons  (600  pound- 
force); 

(iii)  The  cable  manufacturer's 
recommendations  concerning  bending 
radius  shall  be  observed.  Unless  the 
cable  manufacturer's  recommendation  is 
more  stringent,  the  minimum  bending 
radius  for  fiber  optic  cable  shall  be  20 
times  the  cable  diameter; 

(iv)  The  cable  manufacturer's 
recommendations  concerning  buffer 
tube  bending  radius  shall  be  observed. 
Unless  the  cable  manufacturer's 
recommendation  is  more  stringent,  the 
minimum  bending  radius  for  buffer 
tubes  is  usually  between  38  millimeters 
(mm)  (1.5  in.)  and  76  mm  (3.0  in.).  The 
bending  limitations  on  buH^er  tubes  are 
intended  to  prevent  kinking.  Buffer  tube 
kinking  may  cause  excessive  optical  loss 
or  fiber  breakage;  and 

(v)  Handle  unprotected  glass  fibers 
carefully  to  avoid  introducing  flaws 
such  as  scratched  or  broken  fibers. 

(5)  Personnel  safety.  The  following 
safety  precautions  shall  be  observed: 

(i)  Safety  glasses  shall  be  worn  when 
handling  glass  fibers; 

(ii)  Never  view  open-ended  fibers 
with  the  naked  eye  or  a  magnifying 
device.  Improper  viewing  of  a  fiber  end 
that  is  transmitting  light  may  cause 
irreparable  eye  damage;  and 

(iii)  Dispose  of  bare  scrap  fibers  by 
using  the  sticky  side  of  a  piece  of  tape 
to  pick  up  and  discard  loose  fiber  ends. 
Fiber  scraps  easily  penetrate  the  skin 
and  are  difficult  to  remove. 

(6)  Equipment  requirements,  (i)  Fiber 
optic  splices  shall  be  made  in  areas 
where  temperature,  humidity,  and 
cleanlineso  can  be  controlled.  Both 
fusion  and  mechanical  splicing 
techniques  may  require  a  splicing 
vehicle  equipped  with  a  work  station 
that  will  allow  environmental  control. 

(ii)  Both  fusion  and  mechanical 
splicing  techniques  are  permitted  on 
REA  financed  projects.  When  using  the 
mechanical  splicing  technique,  only 
REA  accepted  mechanical  fiber  optic 
splice  connectors  can  be  used. 

(iii)  Fusion  splicing  machines  shall  be 
kept  in  proper  working  condition. 
Regular  maintenance  in  accordance 
with  the  machine  manufacturer's 
recommendations  shall  be  observed. 


(iv)  Mechanical  splicing  tools  shall  be 
in  conformance  with  the  tool 
manufacturer's  recommendations. 

(v)  An  op>tical  time  domain 
re  Hectometer  (OTDR)  shall  be  used  for 
testing  splices.  The  OTDR  shall  be 
stationed  at  the  central  office  or  launch 
point  for  testing  individual  splices  as 
they  are  made  and  for  end-to-end 
signature  tests  for  the  fiber  optic  link. 

(vi)  An  optical  p>ower  meter  shall  be 
used  for  end-to-end  cable  acceptance 
tests. 

(vii)  A  prerequisite  for  the  successful 
completion  of  a  fiber  optic  splicing 
endeavor  is  the  presence  of  a  talk  circuit 
between  the  splicing  technician  in  the 
splicing  vehicle  and  the  operator  of  the 
OTDR  in  the  central  office.  The  splicing 
technician  and  the  OTDR  operator  shall 
have  access  to  communications  with 
each  other  in  order  to  inform  each  other 


along  the  slit  and  the  jacket  shall  be 
removed  exposing  the  armor  sheath. 
The  armor  shall  be  separated  at  the 
seam  and  pulled  fix)m  the  cable 
exposing  the  inner  jacket.  The  armor 
shall  be  removed  making  allowances  for 
a  shield  bond  connector.  The  inner 
sheath  shall  be  slit  using  a  sheath 
splitter  or  rip  cord.  The  cable  core  shall 
not  be  damaged  nor  shall  there  be  any 
damage  to  the  buffer  tubes.  The  jacket 
shall  be  peeled  back  and  cut  at  the  end 
of  the  slit.  The  exposed  buffer  tubes 
shall  not  be  cut,  kinked,  or  bent. 

(vi)  After  the  cable  sheath  has  been 
removed,  the  binder  tape  shall  be 
removed  from  the  cable.  The  cable  shall 
not  be  crushed  or  deformed. 

(vii)  The  buffer  tubes  shall  be 
unstranded  one  at  a  time.  The  buffer 
tubes  shall  not  be  kinked. 

(viii)  If  the  cable  is  equipped  with  a 
as  to:  strength  member,  the  strength  member 

(A)  Which  splices  meet  the  loss  shall  be  cut  to  the  length  recommended 
objectives;                                                    by  the  splice  case  manufacturer. 

(B)  The  sequence  in  which  buffer  (ix)  Each  buffer  tube  shall  be 

tubes  and  fibers  are  to  be  selected  for  inspected  for  kinks,  cuts,  and  fiat  spots, 

subsequent  splicing  operations;  and  If  damage  is  detected,  an  additional 

(C)  The  timing  required  for  the  length  of  cable  jacket  shall  be  removed 
performance  of  OTDR  testing  to  prevent      and  all  of  the  buffer  tubes  shall  be  cut 
making  an  OTDR  test  at  the  same  time        off  at  the  point  of  damage. 

a  splice  is  being  fused.  (x)  The  cable  preparation  sequence 

(7)  Cable  preparation,  (i)  Engineering      shall  be  repeated  for  the  other  cable  end. 
work  prints  shall  prescribe  the  cable  (8)  Shield  bonding  and  grounding.  For 

slack  needed  at  splice  points  to  reach  personnel  safety,  the  shields  and 

the  work  station  inside  the  splicing  metallic  strength  members  of  the  cables 

vehicle.  Consideration  should  be  given       to  be  spliced  shall  be  bonded  together 
to  the  slack  required  for  future  and  grounded  before  splicing  activities 

maintenance  activity  as  well  as  initial         are  started.  (See  paragraphs  (g)(4), 
construction  activities.  The  required  (g)(5)(i),  (g)(5)(ii),  and  (g)(5)(iv)  of  this 

slack  may  be  different  for  each  splice  section  for  final  bonding  and  grounding 

point,  depending  on  the  site  logistics.         provisions). 
However,  the  required  slack  is  seldom  (9)  Fiber  optic  color  code.  The 

less  than  15  meters  (50  feet).  The  standard  fiber  optic  color  code  for  buffer 

amount  of  slack  actually  us<9d  shall  be        tubes  and  individual  fibers  shall  be  as 
recorded  for  each  splice  point  to  assist        shown  in  Table  7: 
future  maintenance  and  restoration 

efforts.  Table  7.— Fiber  and  Buffer  Tube 

(ii)  The  splice  case  manufacturer's  IDENTIFICATION 

recommendations  concerning  the 
amount  of  cable  sheath  to  be  removed 
shall  be  followed  to  facilitate  splicing 
operations.  The  length  of  the  sheath 
opening  shall  be  identified  with  a  wrap 
of  plastic  tape. 

(iii)  If  the  cable  contains  a  rip  cord, 
the  cable  jacket  shall  be  ring  cut 
approximately  15  cm  (6  in.)  from  the 
end  and  the  15  cm  (6  in.)  of  cable  jacket 
shall  be  removed  to  expose  the  rip  cord. 
The  rip  cord  shall  be  used  to  slit  the 
jacket  to  the  tape  mark. 

(iv)  If  the  cable  does  not  contain  a  rip 
cord,  the  cable  jacket  shall  be  slit  using 
a  sheath  splitter.  No  cuts  shall  be  made 
into  the  cable  core  nor  shall  the  buffer 
tubes  be  damaged. 

(v)  If  the  cable  contains  an  armor 
sheath,  the  outer  jacket  shall  be  opened 


Table  7.— Fiber  and  Buffer  Tube 
Identification— Continued 


Buffer  Tube  and 
Fiber  No. 

Color 

1 

3  Z'Z'Z~~^ZZZ. 

4  

5  

6 

Blue. 

Orange. 

Green. 

Brown. 

Slate. 

White 

7  

Red 

8 _ 

9 

10  .,. 

1 1  ;;. 

Black. 
Yellow. 
Violet. 
Rose. 

12 

Aqua. 

Blue/Black  Tracer. 
Orar>ge/Black  Tracer. 
Green/Black  Tracer 

13  „ 

14  .^.......„..... 

15  

16  

17  

Brown/Black  Tracer. 
Slate/Black  Tracer 

18  

White/Black  Tracer.   ■ 

Buffer  Tube  and 
Fiber  No. 

Cokx 

19  

20 

Red^Black  Tracer. 
Black/Yellow  Tracer 

21 . 

22  „ 

23 

24 ;. 

Yellow/Black  Tracer. 
Violet/Black  Tracer. 
Rose/Black  Tracer. 
Aqua/Black  Tracer. 

(10)  Buffer  tube  removal,  (i)  The 
splice  case  manufacturer's 
recommendation  shall  be  followed 
concerning  the  total  length  of  buffer 
tube  to  be  removed.  Identify  the  length 
to  be  removed  with  plastic  tape. 

(ii)  Experiment  with  a  scrap  buffer 
tube  to  determine  the  cutting  tool 
adjustment  required  to  ring  cut  a  buffer 
tube  without  damaging  the  fibers. 

(iii)  Buffer  tubes  shall  be  removed  by 
carefully  ring  cutting  and  removing 
approximately  15  to  46  cm  (6  to  18  in  ) 
of  buffer  tube  at  a  time.  The  process 
shall  be  repeated  until  the  required 
length  of  buffer  tube  has  been  removed, 
including  the  tape  identification  marker. 

(11)  Coated  fiber  cleaning,  (i)  Each 
coated  fiber  shall  be  cleaned.  The  cable 
manufacturer's  recommendations  shall 
be  followed  concerning  the  solvent 
required  to  clean  the  coated  fibers. 
Reagent  grade  isopropyl  alcohol  is  a 
commonly  used  cleaning  solvent. 

(ii)  A  tissue  or  cotton  ball  shall  be 
soaked  in  the  recommended  cleaning 
solvent  and  the  coated  fibers  shall  be 
carefully  wiped  one  at  a  time  using  a 


clean  tissue  or  cotton  ball  for  each 
coated  fiber.  Caution  shall  be  exercised 
to  avoid  removing  the  coloring  agent 
from  the  fiber  coating. 

(12)  Fiber  coating  removal,  (i)  Fiber 
coatings  shall  be  removed.  In 
accordance  with  the  splicing  method 
used,  the  splice  case  manufacturer's 
recommendation  shall  be  followed 
concerning  the  length  of  fiber  coating  to 
be  remove»d. 

(ii)  The  recommended  length  of  fiber 
coating  shall  be  removed  only  on  the 
two  fibers  to  be  spliced.  Fiber  coating 
removal  shall  be  performed  on  a  one- 
fiber-at-a-time  basis  as  each  splice  is 
prepared. 

(13)  Bare  fiber  cleaning.  After  the  fiber 
coating  has  been  removed,  the  bare 
fibers  shall  be  cleaned  prior  to  splicing. 
Each  fiber  shall  be  wiped  with  a  clean 
tissue  or  cotton  ball  soaked  with  the 
cleaning  solvent  recommended  by  the 
cable  manufacturer.  The  bare  fiber  shall 
be  wiped  one  time  to  minimize  fiber 
damage.  Aggressive  wiping  of  bare  fiber 
shall  be  avoided  as  it  lowers  the  fiber 
tensile  strength. 

(14)  Fiber  cleaving.  Cleaving  tools 
shall  be  clean  and  have  sharp  cutting 
edges  to  minimize  fiber  scratches  and 
improper  cleave  angles.  Cleaving  tools 
that  are  recommended  by  the 
manufacturer  of  the  splicing  system 
shall  be  used. 

(15)  Cleaved  fiber  handling.  The 
cleaved  and  cleaned  fiber  shall  not  be 
allowed  to  touch  other  objects  and  shall 
be  inserted  into  the  splicing  device. 


(16)  Completion  of  the  splice,  (i)  In 
accordance  with  the  method  of  splicing 
selected  by  the  borrower,  the  splice 
shall  be  completed  by  either  fusing  the 
splice  or  by  applying  the  mechanical 
connector. 

(ii)  Each  spliced  fiber  shall  be  routed 
through  the  organizer  tray  one  at  a  time 
as  splices  are  completed.  The  fibers 
shall  be  organized  one  at  a  time  to 
prevent  tangled  spliced  fibers.  The 
splice  case  manufacturer's 
recommendation  shall  be  followed 
concerning  the  splice  tray  selection. 

(17)  Fiber  optic  testing.  Fiber  optic 
testing  shall  be  performed  in  accordance 
with  REA  Bulletin  345-63,  "REA 
Standard  for  Acceptance  Tests  and 
Measurements  of  Telephone  Plant,"  PC- 
4,  (Incorporated  by  reference  at 
§1755.97). 

(18)  Cable  acceptance.  Installed  cable 
shall  be  tested  and  pass  the  inventory 
and  acceptance  testing  specified  in  the 
Telephone  System  Construction 
Contract  (Labor  and  Materials),  REA 
Form  515.  The  tests  and  inspections 
shall  be  witnessed  by  the  borrower's 
resident  project Vepresentative. 

(f)  Splice  arrangements  for  fiber  optic 
cobles. — (1)  Aerial  splices.  Cable  slack 
at  aerial  splices  shall  be  stored  either  on 
the  messenger  strand,  on  the  pole,  or 
inside  a  pedestal  at  the  base  of  the  pole. 
A  typical  arrangement  for  the  storage  of 
slack  cable  at  aerial  splices  is  shown  in 
Figure  9: 
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FIGURE  9 
AERIAL  SPLICE  STORED  INSIDE  PEDESTAL 


Splice  Case 


Fiber  Optic 
Cable 


Pedestal 


Fiber  Optic  Cable  Slack 


Note:    See  Figure   11    for  details  concerning  storage  of  splice 
case  inside  pedestal. 
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(2)  Buried  splices.  Buried  splices  shall 
he  installed  in  handholes  to 
accommodate  the  spUce  case  and  the 
required  splicing  slack.  An  alternative 
to  the  handhole  is  a  pedestal 
specifically  designed  for  fiber  optic 
splice  cases.  Typical  arrangements  for 
buried  cable  splices  are  shown  in 
Figures  10  and  11: 
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FIGURE  10 
BURIED  SPLICE  STORED  INSIDE  HANDHOLE 


Handhole 


Federal  Register  /  Vol  59.  No.  166  /  Monday.  August  29.  1994  /  Proposed  Rules 


44369 


Splice  Case 


Note:    Ground   wires  omitted   for  clarity, 
bonding   and   grounding   details. 


See  Figure  19   for 


FIGURE  11 
BURIED  SPLICE  STORED  INSIDE  PEDESTAL  HOUSING 


Support 
Bor 
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Grounding 
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Splice 
Housing 


Splice 
Closure 


Fiber  Optic 
Coble 


^6   AWG  Tinned  Braid  With   3"  Eyelets  Or 
6  AWG  Stranded  Bonding  Harness  Wire 

6  AWG  Bore  Copper  Conductor  To  Electric  Power  MGN  Or 
Telco  Grounding  Electrode 
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(3)  Underground  manhole  splices. 
Underground  splices  shall  be  stored  in 
manholes  oa  cable  hooks  and  racks 


fastened  to  the  manhole  wall.  The  cable 
slack  shall  be  stored  on  cable  hooks  and 
racks  as  shown  in  Figure  12: 

BlUiMO  COOC  341»-1$-P 


FIGURE   12 
MANHOLE  SPLICE  STORAGE 


I —  Splice 
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(4)  Central  office  cable  entrance,  (i) 
Filled  cable  or  filled  splices  are  not 
recommended  for  use  inside  central 
offices  except  in  cable  vault  locations. 
Outside  plant  cable  sheath  and  cable 
filling  compound  are  susceptible  to  fire 
and  will  support  combustion.  Fire, 
smoke,  and  gases  generated  by  these 
materials  during  burning  are 
detrimental  to  telephone  switching 
equipment. 

(ii)  As  a  first  choice,  the  outside  plant 
fiber  optic  cable  shall  be  spliced  to  an 
all-dielectric  fire  retardant  cable  in  a 
cable  vauh  with  the  all-dielectric  cable 
extending  into  the  central  office  and 
terminating  inside  a  fiber  patch  panel. 

(iii)  As  a  second  choice,  the  outside 
plant  cable  may  be  spliced  inside  the 
central  office  if  a  flame  retardant  fiber 
optic  splice  case  or  a  noncombustible 
central  office  splice  housing  equipped 
with  organizer  trays  is  used  to  contain 
the  splice. 


(iv)  In  cases  referenced  in  paragraphs 
(fl(4)(ii)  and  (f)(4)(iii)  of  this  section,  as 
a  minimum  the  fire  retardant  all- 
dielectric  cable  used  to  provide  the 
connection  between  the  cable  entrance 
splice  and  the  fiber  patch  panel  shall  be 
listed  as  Communication  Riser  Cable 
(Type  CMR)  in  accordance  with 
Sections  800-50  and  800-51(b)  of  the 
1993  National  Electrical  Code. 

(v)  Splices  inside  the  central  office 
shall  be  made  as  close  as  practicable  to 
the  point  where  the  outside  plant  cables 
enter  the  building.  Except  in  cable  vault 
locations,  outside  plant  cables  within 
the  central  office  shall  be  wrapped  with 
fireproof  tape  or  enclosed  in 
noncombustible  conduit. 

(g)  Bonding  and  grounding  fiber  optic 
cable,  copper  cable,  and  copper  service 
Wire— (1)  Bonding.  Bonding  is 
electrically  connecting  two  or  more 
metallic  items  of  telephone  hardware  to 
maintain  a  common  electrical  potential. 


Bonding  may  involve  connections  to 
another  utility. 

(2)  Copper  cable  shield  bond 
connections,  (i)  Cable  shields  shall  be 
bonded  at  each  splice  location.  Only 
REA  accepted  cable  shield  bond 
connectors  shall  be  used  to  provide 
bonding  and  grounding  connections  to 
metallic  cable  shields.  The  shield  bond 
connector  manufacturer's  instructions 
shall  be  followed  concerning 
installation  and  use. 

(ii)  (A)  Shield  bonding  conductors 
shall  be  either  stranded  or  braided 
tinned  coppwr  wire  equivalent  to  a 
minimum  No.  6  American  Wire  Gauge 
(AVVG)  and  shall  be  REA  accepted.  The 
conductor  connections  shall  be  tinned 
or  of  a  compatible  bimetallic  design  to 
avoid  corrosion  problems  associated 
with  dissimilar  metals.  The  number  of 
shield  bond  connectors  required  per 
pair  size  and  gauge  shall  be  as  shown  in 
Table  8: 


Table  8.— Shield  Bond  Connectors  per  Pair  Size  and  Gauge 


Pair  size  and  gauge 


19AWQ 


0-25 

50-100 .. 
150-200 
300-600. 


22AWG 


0-100 

150-300 

400-600 

900-1200 


24  AWG 


0-150 

200-400 

600-900 

1200-2100 


26  AWG 


0-200 

300-600 

900-1500 

1800-3600 


No  o(  Shield 
bond  connec- 
tors 


1 
2 

3 

4 


(B)  It  is  permissible  to  strap  across  the 
shield  bond  connectors  of  several  cables 
with  a  single  length  of  braided  wire. 
However,  both  ends  of  the  braid  shall  be 


terminated  on  the  pedestal  ground 
bracket  to  provide  a  bonding  loop. 
Shield  bond  connection  methods  for 
individual  cables  are  shown  in  Figures 


13  through  15.  and  the  bonding  of 
several  cables  inside  a  pedestal  using 
the  bonding  loop  is  shoum  in  Figure  16: 
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'   FIGURE   13 
BONDING  AND  GROUNDING  CABLES  INSIDE  PEDESTALS 


Shield  Bond  Connector 


0.6  cm  (0.25  in.) 


Three  Half-Lapped  Layers  Of  Vinyl   Tope 

Housing  Ground  Bracket 


4-  Cable  Tag 


6   AWG  Ground   Wire  -• 
To  Telco  Ground  Rod 
Or  Electric  Power  MGN 
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FIGURE  14 
BONDING  AND  GROUNDING  OF  LARGE  CABLES  INSIDE  PEDESTALS 
USING  MULTIPLE  SHIELD  BOND  CONNECTORS  AND  HARNESS  WIRES 


Shield  Bond  Connector 
0.6  cm  (0.25  In.) 


—  Three  Half-Lopped  Layers 
Of  Vinyl   Tope 


Housing  Ground  Bracket 


6  AWG  Tinned 
Bonding  Harness  Wire 


AWG  Ground 


Wire  To  Telco  Ground 
Rod  Or  Electric 
-     Power  MGN 

Top  Of  Ground  Line  Cover  Plate 


Note:     The  maximum  number  of  horness  wires  thot  con  be  Instolled  on  eoch  stud  of 
the  ground  brocket  shell  be  in  occordonce  with  the  monufocturer's  Instructions. 
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FIGURE  15      '" 

ALTERNATIVE  METHOD  OF  BONDING  AND  GROUNDING  LARGE  CABLES 
IN  PEDESTALS  USING  MULTIPLE  SHIELD  BOND  CONNECTORS  AND 

6   AWG  WIRE   BRAID 
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FIGURE  16 
ALTERNATIVE  METHOD  OF  BONDING  AND  GROUNDING  SEVERAL 
CABLES  IN  PEDESTALS  USING  SHIELD  BOND  CONNECTORS 
AND  6  AWG  WIRE  BRAID  LOOP 
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(3)  Buried  service  wire  shield  bond 
connections.  Buried  service  wire  shields 
shall  be  connected  to  the  pedestal 
bonding  and  grounding  system.  Typical 
buried  service  wire  installations  are 
shown  in  Figures  17  and  18.  In  addition 
to  the  methods  referenced  in  Figures  17 
and  18,  the  shields  of  buried  service 
wires  may  also  be  connected  to  the 
pedestal  bonding  and  grounding  system 
using  buried  service  wire  bonding 
harnesses  listed  on  Page  3.3.1,  Item 
"gs-b,"  of  REA  Bulletin  17551-100.  REA 
Bulletin  17551-100  may  be  purchased 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402.  When  those 
harnesses  are  used  they  shall  be 
installed  in  accordance  with  the 
manufacturer's  instructions. 

BILLMQ  COOC  3410-1S-P 


FIGURE  17 
GROUNDING  SERVICE  WIRE  SHIELDS  USING  SERVICE  WIRE  CLAMP 


Service  Wire  Conductors 


Service  -' 
Wire.  Clomp 


Housing  Ground  Bracket 


Holes  And  Slot  For 
Mounting  Additional 
Service  Wire  Clomp 


Copper  Service  Wire  Shield 


Service  Wire  Outer  Sheath 


Note:    Provide  a  loop  in  service  drops  to' allow  for  movement 
of  the  drops  without  damage  to  the  grounding 
connection. 
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FIGURE  18 

ALTERNATIVE  METHOD  OF  GROUNDING  BURIED 
SERVICE  WIRES  INSIDE  PEDESTALS 
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(4)  Fiber  optic  cable  bond 
connections,  {i)  The  cable  shield  and 
metallic  strength  members  shall  be 
bonded  at  each  splice  location.  Only 
REA  accepted  fiber  optic  cable  shield 
bond  connectors  shall  be  used  to 
provide  bonding  connections  to  the 
metallic  cable  shields.  The  shield  bond 
connector  manufacturer's  instructions 
shall  be  followed  concerning 
installation  and  use. 

(ii)  Shield  bonding  conductors  shall 
be  either  stranded  or  braided  tinned     ' 
copper  wire  equivalent  to  a  minimum 
No.  6  American  Wire  Gauge  (AWG)  and 
shall  be  REA  accepted.  The  conductor 
connections  shall  be  tinned  or  of  a 
compatible  bimetallic  design  to  avoid 
corrosion  problems  associated  with 
dissimilar  metals. 

(5)  Grounding,  [i]  Grounding  is 
electrically  connecting  metallic 
telephone  hardware  to  a  National 
Electrical  Safety  Code  (NESC) 
acceptable  grounding  electrode. 
Acceptable  grounding  electrodes  are 
defined  in  the  Rule  99A  of  the  NESC. 

(ii)  The  conductor  used  for  grounding 
metallic  telephone  hardware  shall  be  a 
minimum  No.  6  AWG  solid,  bare, 
copper  conductor. 


(iii)^  For  copper  and  fiber  optic  cable 
plant,  all  cable  shields,  all  metallic 
strength  members,  and  all  metallic 
hardware  shall  be: 

(A)  Grounded  at  each  splice  location 
to  a  driven  grounding  electrode  (ground 
rod)  of: 

(2)  At  least  1.5  meters  (5  feet)  in 
length  where  the  local  frost  level  is 
normally  less  than  Q,30  meters  (1  foot) 
deep;  or 

[2)  At  least  2.44  meters  (8  feet)  in 
length  where  the  local  frost  level  is 
normally  0.30  meters  (1  foot)  or  deeper; 
and 

(B)  Bonded  to  a  multi-grounded 
power  system  neutral  when  the  splice  is 
within  1.8  meters  (6  feet)  of  access  to 
the  grounding  system  of  the  muUi- 
grounded  neutral  system.  Bonding  to 
the  multi-grounded  neutral  of  a  parallel 
power  line  may  help  to  minimize 
telephone  interference  on  long 
exposures  with  copper  cable  plant. 
Consideration,  thus,  should  be  given  to 
completing  such  bonds,  at  least  four  (4) 
times  each  mile,  when  splices  are 
greater  than  1.8  meters  (6  feet)  but  less 
than  4.6  meters  (15  feet)  from  access  to 
the  multi-grounded  neutral. 

(6>  Bonding  and  grounding  splice 
cases,  (i)  Splice  cases  are  equipped  with 


bonding  and  grounding  devices  to 
ensure  that  cable  shields  and  metallic 
strength  members  maintain  electrical 
continuity  during  and  after  cable 
splicing  operations.  The  splice  case 
manufacturer's  recommendations  shall 
be  followed  concerning  the  bonding  and 
grounding  procedures.  Conductors  used 
for  bonding  shall  be  either  stranded  or 
braided  tinned  copper  wire  equivalent 
to  6  AWG.  Conductors  used  for 
grounding  shall  be  a  solid,  bare,  copper 
wire  equivalent  to  minimum  No.  6 
AWG. 

(ii)  Buried  splice  cases  installed  in 
either  handholes  or  pedestals  shall  be 
grounded  such  that  the  cable  shield 
grounds  are  attached  to  a  common 
ground  connection  that  will  allow  the 
lifting  of  a  ground  on  the  cable  shield 
in  either  direction  to  permit  efficient 
cable  locating  procedures.  As  a  first 
choice,  buried  grounding  conductor(s) 
shall  be  bare.  However,  if  two  or  more 
grounding  conductors  are  buried  in  the 
same  trench,  they  shall  be  insulated  to 
avoid  shorts  when  a  locating  tone  is 
applied. 

(iii)  A  typical  bonding  and  grounding 
method  for  fiber  optic  splices  is  shown 
in  Figure  19: 

BU.UMO  CODE  MIO-IS-P 
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FIGURE  19 
BONDING  AND  GROUNDING  BURIED  FIBER  OPTIC  SPLICES 


Federal  Register  /  Vol.  59.  No.  166  /  Monday.  August  29.  1994  /  Proposed  Rules 


44381 


Housing  Ground  Bracket 


6  AWG  Ground  Wire 
To  Electric  Co.  MGN 
Or  Telco  Ground  Rod 


Housing—] 


Splice 
Cose 


6  AWG  Bore 
Ground  Wire 
(Insuloted  If 
Wires  Are  In 
Some  Trench) 


Fiber  Optic  Coble 


BILLING  CODE  34t<>-1S-C 


(7)  Bonding  and  grounding  central 
office  cable  entrances.  The  REA 
Telecommunications  Engineering  and 
ConsUuction  Manual  (TE&CM)  Section 
810  provides  bonding  and  grounding 
guidance  for  central  office  cable 
entrances.  Splicing  operations  shall  not 
be  attempted  before  all  metallic  cable 
shield  and  strength  members  are  bonded 
and  grounded. 

Dated:  August  17, 1994. 
Bob  I.  Nash. 

Under  Secretary,  Small  Community  and  Rural 
Development. 

[FR  Doc.  94-20784  Filed  8-26-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart72 

RIN  3150-AF02 

List  of  Approved  Spent  Fuel  Casks: 
Addition 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule:  Extension  of  the 

comment  period. 


SUMMARY:  On  June  2. 1994  (59  FR 
28496).  iu^  iNuclear  Regulatory 
Commission  (NRC)  published  for  public 
comment  a  proposed  rule  to  add  the 
Standardized  NUHOMS  Horizontal 
Modular  Storage  System  to  the  List  of 
Approved  Spent  Fuel  Storage  Casks. 
This  amendment  would  allow  the 
holders  of  power  reactor  operating 
licenses  to  store  spent  fuel  in  this 
approved  cask  under  a  general  license. 
The  comment  period  for  this  proposed 
rule  expired  on  August  16. 1994. 

On  August  11. 1994.  the  NRC  received 
a  request  for  a  6-week  extension  of  the 
commen:  period  from  Connie  Kline  of 
the  Sierra  Club  on  behalf  of  12  citizen 
groups.  The  extension  was  requested 
because  several  proprietary  documents 
releated  to  this  rulemaking  were  not 
available  to  the  public  for 
approximately  2  weeks  at  the  beginning 
of  the  comment  period.  The 
Commission  is  extending  the  comment 
period  to  September  30. 1994.  This 
MiuuiJ  ullv-.  •  the  public  ample  time  to 
review  all  of  the  needed  information 
and  to  provide  the  NRC  with  comments 
on  the  pronoeed  rulemaking. 
DATES:  The  exte.-ided  comment  period 
will  expire  on  September  .10, 1994. 
Comments  received  after  this  dctp  will 
be  considered  if  it  is  practicable  to  do 
so  bu*.  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  before  this  date: 


ADDRESSES:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  E.  Gundersen.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  telephone  (301)  415-6195;  or 
Mr.  K.  C.  Leu,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission.  Washington  DC 
20555,  telephone  (301) 415-7864. 

Dated  at  Rockville,  Mar>land.  this  22nd 
day  of  August  1994. 

For  the  Nuclear  Regulator)'  Commission. 
James  M.  Taylor. 
Executive  Director  for  Operations. 
IFR  Doc.  94-21218  Filed  8-2fr-94:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  810 

Assistar»ce  to  Foreign  Atomic  Energy 
Activities 

AGENCY:  Office  of  Arms  Control  and 
Nonproliferation.  Department  of  Energy. 
ACTION:  Proposed  Rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  proposing  to  its  regulations 
concerning  unclassified  assistance  to 
foreign  atomic  energy  activities.  This 
action  would  remove  Argentina.  Brazil. 
Chile,  and  South  Africa  from  the  list  of 
countries  for  which  specific 
authorization  by  the  Secretary  of  Energy 
is  required  before  a  person  subject  to  the 
jurisdiction  of  the  United  States  can 
engage  directly  or  indirectly  in  the 
production  of  special  nuclear  material 
outside  the  United  States.  The  effect  of 
the  action  would  be  to  enable  U.S.  firms 
and  individuals  to  provide  assistance  to 
civilian  nuclear  power  reactor-related 
activities  in  these  countries  under 
general  authorization.  The  proposed 
amendment  will  make  these  regulations 
consistent  with  U.S.  foreign  policy 
commitments  and  reflects  the  recent 
significant  progress  made  by  these  four 
countries  on  matters  related  to  nuclear 
nonproliferation. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  amendment  to  DOE  on  or 
before  September  28.  1994.  Written 
comments  received  after  that  date  will 
be  conside'-"'^  to  the  extent  Dossible. 


ADDRESSES:  A.  Written  Comments. 
Written  comments  may  be  submitted  to 
the  Director.  Export  Control  Operations 
Division.  Office  of  Arms  Control  and 
Nonproliferation.  NN-43,  U.S. 
Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585.  Commenters  are  requested  to 
submit  two  copies  of  their  comments. 
AH  comments  will  be  made  available  for 
inspection  during  normal  business 
hours  at  the  above  address.  Any  persen 
submitting  information  which  that 
person  believes  to  be  confidential  and 
which  may  be  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  marked  confidential,  as 
well  as  two  copies  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination.  This 
procedure  is  set  forth  in  10  CFR  part 
1004.11. 

B.  Public  Hearing.  This  notice  of 
proposed  rulemaking  does  not  involve 
any  significant  issues  of  law  or  fact  and 
the  rule  would  be  unlikely  to  have  a 
substantial  impact  on  the  Nation's 
economy  or  large  numbers  of 
individuals  or  businesses.  Accordingly, 
pursuant  to  42  U.S.C.  7191(c)  and  5 
U.S.C.  553.  DOE  is  not  scheduling  a 
public  hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Zander  Hollander,  Export  Control 
Specialist,  Export  Control  Operations 
Division,  Office  of  Arms  Control  and 
Nonproliferation.  NN-43,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Telephone  (202) 
586-2125. 

SUPPLEMENTARY  INFORMATION: 

Background 

19  CFR  Part  810  implements  section 
57  b.(2)  of  the  Atomic  Energy  Act  of 
1954,  as  amended  by  section  302  of  the 
Nuclear  Non-Proliferation  Act  of  1978 
(NNPA)  (42  U.S.C.  2077  (b)(2)).  This 
section  requires  that  U.S.  persons  who 
engage  directly  or  indirectly  in  the 
production  of  special  nuclear  material 
outside  the  United  States  be  authorized 
"to  do  so  by  the  Secretary  of  Energy. 
Pursuant  to  the  part  810  regulations, 
assistance  by  U.S.  persons  to  nuclear 
power  reactor-related  activities  outside 
the  United  States  is  generally  authorized 
for  countries  not  listed  in  §  810.8(a), 
which  sets  forth  the  circumstances  in 
which  specific  authorization  is  required. 
Inclusion  of  a  country  on  the  list  means 
that  ev»>r.  iiu.:lear  power  .-eactor-related 
assistance  requires  the  Secretan,'  of 
Energy's  specific  authorization.  Section 
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810.8(a)  notes  that  countries  may  be 
removed  from  or  added  to  this  list  by 
amendments  published  in  the  Federal 
Register. 

The  intent  of  removing  Argentina. 
Brazil,  Chile,  and  South  Africa  from  the 
§  810.8(a]  list  of  countries  is  to: 

•  Recognize  that  Argentina.  Brazil, 
and  Chile  in  1994  brought  into  force  for 
their  national  territories  the  1967  Treaty 
for  the  Prohibition  of  Nuclear  Weapons 
in  Latin  America  and  the  Caribbean 
(Treaty  of  Tlatelolco),  and  that  South 
Africa  became  a  party  to  the  Treaty  on 
the  Non-Proliferation  of  Nuclear 
Weapons  (NPT)  in  1991. 

•  Recognize  that  Argentina  and  Brazil 
have  completed  ratiHcation  of  the 
Quadripartite  Safeguards  Agreement 
(with  the  International  Atomic  Energy 
Agency  [IAEA]  and  the  Brazilian- 
Argentine  Agency  for  Accounting  and 
Control  of  Nuclear  Materials)  for  the 
application  of  IAEA  safeguards  on  all  of 
their  nuclear  activities,  that  South 
Africa  has  completed  its  own  full-scope 
safeguards  agreement  with  IAEA,  and 
that  Chile  also  has  IAEA  safeguards 
agreements  covering  its  nuclear 
facilities. 

•  Enble  U.S.  firms  and  individuals  to 
compete  more  effectively  against  foreign 
competition  to  provide  assistance  to  the 
safeguarded  Argentine,  Brazilian, 
Chilean,  and  South  African  civilian 
i\uclear  programs. 

•  Reduce  unnecessary  paperwork  and 
time-consuming  U.S.  Government 
reviews  of  proposals  by  U.S.  firms  and 
individuals  to  participate  in  Argentine, 
Brazilian,  Chilean,  and  South  African 
civilian  nuclear  power  reactor-related 
activities. 

2.  Regulatory  Changes 

The  following  change  is  made  to 
§  810.8  Activities  Requiring  Specific 
Authorization:  Argentina,  Brazil,  Chile, 
and  South  Africa  are  deleted  from  the 
list  of  countries  in  §  810.8(a). 

3.  Statutory  Requirements 

Pursuant  to  section  57  b.  of  the 
Atomic  Energy  Act,  with  the 
concurrence  of  the  Department  of  State 
and  after  consultations  with  the 
Departments  of  Defense  and  Commerce, 
the  Arms  Control  and  Disarmament 
Agency,  and  the  Nuclear  Regulatory 
Commission,  the  Secretary  of  Energy 
has  determined  that  removal  of 
Argentina,  Brazil,  Chile,  and  South 
Africa  from  the  list  of  countries  in 
§  810.8(a}  of  10  Q-R  part  HiO  wi!!  not  be 
inimical  to  the  interests  of  the  United 
States. 


4.  Procedural  Matters 

A.  Review  under  Executive  Order  12666 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review."  (58  PR  51735.  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

B.  Review  under  the  Regulatory 
Flexibility  Act 

The  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act.  P.L.  96-354 
(42  U.S.C.  601-612)  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
i.e.,  small  businesses  and  small 
goverrunent  jurisdictions.  This  action 
amends  regulations  in  a  manner  to 
expedite  the  current  process  of 
authorization  for  U.S.  persons  to 
conduct  certain  activities  in  other 
countries;  thus,  it  would  impose  no 
economic  burden  upon  small  entities 
subject  to  those  regulations  and,  on 
balance,  should  reduce  economic 
burdens  on  small  businesses  who  will 
be  able  to  compete  for  work  in  these 
four  countries  without  undergoing 
unnecessary  paperwork  and  time- 
consuming  U.S.  Government  reviews. 
DOE,  accordingly,  certifies  that  there 
will  not  be  a  significant  and  adverse 
economic  impact  on  a  substantial 
number  of  small  entities  and  that 
preparation  of  a  regulatory  flexibility 
analysis  is  not  warranted. 

C.  Review  under  the  National 
Environmental  Policy  Act 

The  rule  eliminates  the  requirement 
for  U.S.  persons  to  file  an  application 
for  authorization  to  assist  civilian 
nuclear  power  reactor  programs  in  four 
countries  that  currently  require  review 
and  approval  from  the  Secretary  of 
Energy.  The  amendment  will  permit 
U.S.  companies  seeking  to  do  business 
in  these  four  countries  to  compete  with 
foreign  companies  without  the  time- 
consuming  application  procedure  that 
ha«  often  put  them  at  a  disijdvantage. 
Argentina,  Brazil,  Chile,  and  Soyth 
Africa  are  now  parties  to  international 
arrangements  established  for  nuclear 
nonproliferation  purposes  and  have 
shown  by  their  actions  that  requests  to 
assist  their  nuclear  power  industries  no 
longer  require  a  case-by-case  analysis. 
Implementation  of  this  rule  affecis  only 
application  procedures  and  will  not 
result  in  environmental  impacts.  DOE 
has,  therefore,  determined  that  this  rule 


is  covered  under  the  Categorical 
Exclusion  found  in  paragraph  A. 6  of 
appendix  A  to  subpart  D,  10  CFR  part 
1021 ,  which  applies  to  the 
establishment  of  procedural 
rulemakings.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

D.  Review  under  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  be  reviewed  for  any 
substantial-direct  effects  on  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  govenunent.  If  there  are 
sufficient  substantial  direct  effects,  the 
Executive  Order  requires  the 
preparation  of  a  Federalism  assessment 
to  be  used  in  decisions  by  senior  policy 
makers  in  promulgating  or 
implementing  the  regulation.  The  rule 
will  not  have  a  substantial  direct  effect 
on  the  traditional  rights  and 
prerogatives  of  States  in  relationship  to 
the  Federal  Government.  Preparation  of 
a  Federalism  assessment  is,  therefore, 
unnecessary. 

E.  Review  under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulation  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to    - 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  rulemaking 
meets  the  requirements  of  sections  (2) 
(a)  and  (b)  of  Executive  Order  12778. 

List  of  Subjects  in  10  CFR  Part  810 

Foreign  relations.  Nuclear  energy, 
Reporting  and  recordkeeping 
requirements. 


Issued  in  Washington.  D.C,  August  19, 
1994. 

John  G.  Keliher, 

Director,  Office  of  Nonproiiferation  and 
National  Security. 

For  reasons  set  out  in  the  preamble, 
part  810  of  title  10  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

PART  810— ASSISTANCE  TO  FOREIGN 
ATOMIC  ENERGY  ACTIVITIES 

1.  The  authority  citation  for  Part  810 
continues  to  read  as  follows: 

Authority:  Sees.  57, 127, 128, 129, 161,  and 
223.  Atomic  Energy  Act  of  1954.  as  amended 
by  the  Nuclear  Non-Proliferation  Act  of  1978. 
Pub.  L.  95-242.  68  Stet  932.  948,  950,  958, 
92  Stat.  126, 136. 137,  138,  (42  U.S.C.  2077, 
2156,  2157,  2158.  2201.  2273);  Sec.  104  of  the 
Energy  Reorganization  Act  of  1974,  Pub.  L. 
93-438;  Sec.  301,  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91. 

2.  Section  810.6  paragraph  (a)  is 
revised  to  read  as  follows: 

§  61 0^    AcUviUes  requiring  specific 
autttorlzation. 

•        •        •  ..      *        • 

(a)  Engaging  directly  or  indirectly  in 
the  production  of  special  nuclear 
material  in  any  of  the  countries  listed 
below: 

Afghanistan 

Albania 

Algeria 

Andorra 

Angola 

Armenia 

Azerbaijan 

Bahrain 

Belarus 

Burma  (Myanmar) 

Cambodia 

China.  People's  Republic  of 

Comoros 

Cuba 

Djibouti 

Georgia 

Guyana 

India 

Iran 

Iraq 

Israel 

Kazakhstan 

Korea,  People's  Democratic  Republic  of 

Kuwait 

Kyrgyzstan 

Laos 

Libya 

Mauritania 

Moldova 

Monaco 

Mongolian  People's  Democratic  Republic 

Mozambique 

Niger 

Oman 

Pakistan 

Qatar 

Russia 

Saudi  Arabia 

S>Tia 


Tajikistan 

Turkmenistan 

Ukraine 

United  Arab  Emirates 

Uzbekistan 

Vanuatu 

Vietnam 

Zambia 

Zimbabwe 

Countries  may  be  removed  from  or 
added  to  this  list  by  amendments 
published  in  the  Federal  Register. 

[FR  Doc.  94-21261  Filed  8-26-94;  6:45  am] 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 

[A.Q.  Order  No.  1906-64] 

Fee  for  Production  of  Identification 
Record 

AGENCY:  Federal  Bureau  of 
Investigation,  Justice. 
ACTION:  Proposed  rule. 

StJMMARY:  The  cost  for  production  of  an 
FBI  identification  record  has  increased 
from  $17  to  $18.  Until  this  rule  is 
revised  to  establish  the  $18  fee,  the 
record  subject  will  pay  less  than  the 
actual  cost  for  the  FBI  to  produce  the 
record.  This  rule  is  proposed  to  include 
the  increased  cost  in  the  fee  charged  to 
the  record  subject.  This  proposed  rule 
permits  the  FBI  to  increase  the  fee  from 
$17  to  $18  for  the  production  of 
identification  records  for  the  subjects  of 
such  records. 

DATES:  Comments  must  be  received  on 
or  before  September  28. 1994. 
AOOftESSES:  Comments  can  be  sent  to 
Beruiie  F.  Brewer,  FBI,  Criminal  Justice 
Information  Services  Division.  Programs 
Support  Section,  Washington.  DC 
20535. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Bennie  F.  Brewer,  FBI.  Criminal  Justice 
Information  Services  Division.  Programs 
Support  Section.  Washington.  DC 
20535.  telephone  number  (202)  324- 
2607. 

SUPPLEIKCNTARY  INFORKUTION: 
Departmental  Order  556-73  (38  FR 
32806,  November  28, 1973)  directed  that 
the  FBI  pubhsh  rules  forlhe 
dissemination  of  arrest  and  conviction 
records  upon  request.  That  order 
resulted  from  a  determination  that  28 
U.S.C  534  does  not  prohibit  the  subjects 
of  arrest  and  conviction  records  from 
having  access  to  those  records.  In 
accordance  with  the  Attorney  General's 
directive,  the  FBI  has  been  releasing 
copies  of  identification  records  to  the 


subjects  of  such  records  upon 
submission  of  a  written  request,  a  set  of 
rolled-inked  fingerprint  impressions, 
and  the  appropriate  processing  fee. 
Based  on  current  cost  analysis,  the  cost 
for  production  of  an  FBI  Identification 
record  has  increased  from  $17  to  $18. 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b).  Principles  of 
Regulation.  The  Attorney  General  has 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(0, 
Regulatory  Planning  and  Review,  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  Attorney  General  in  accordance 
with  the  Regulatory  FlexibiUty  Act,  5 
U.S.C.  605(b),  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
Information,  Privacy,  and  Sunshine  Act. 

By  virtue  of  the  authority  vested  in 
me  as  Attorney  General,  including  28 
U.S.C.  509,  510  and  5  U.S.C  301,  Part 
16,  Subpart  C  of  Title  28  of  the  CFR  is 
proposed  to  be  amended  as  follows: 

PART  16-{  AMENDED] 

1.  The  authority  citation  for  Part  16 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301.  552.  552a,  552b(g), 
553: 18  use.  4203(aMl):  28  U.S.C.  509,  510, 
S34;31  use  3717.  9701. 

2.  Section  16.33  is  proposed  to  be 
revised  to  read  as  follows: 

§16.33    Fee  for  production  of  tdentmcatkMi 
rscord 

Each  written  request  for  production  of 
an  identification  record  must  be 
accompanied  by  a  fee  of  $18  in  the  form 
of  a  certified  check  or  money  order, 
payable  to  the  Treasury  of  the  United 
States.  This  fee  is  established  pursuant 
to  the  provisions  of  31  U.S.C  9701  and 
is  based  upon  the  clerical  time  beyond 
the  first  quarter  hour  to  be  spent  in 
searching  for,  identifying,  and 
reproducing  each  identification  record 
requested  as  specified  in  §  16.10  of  this 
part.  Any  request  for  waiver  of  the  fee 
shall  accompany  the  original  request  for 
the  identification  record  and  shall 
include  a  claim  and  proof  of  indigency. 

Dated:  August  9. 1994. 
Janet  Reno, 
A  ttomey  General. 
IFR  Doc.  94-20578  Filed  8-26-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  505 

[Department  of  ttie  Army  Reg.  340-21] 

Department  of  the  Army  Privacy 
Program 

AGENCY:  Department  of  the  Aimy.  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the  Army 
proposes  to  revised  an  existing 
exemption  rule.  The  exemption  rules  is 
for  the  system  of  records  notice 
identified  as  A0381-100bDAMI,  entitled 
Technical  Surveillance  Index. 
DATE:  Comments  must  be  received  no 
later  than  October  28, 1994.  to  be 
considered  by  the  agency. 
ADDRESSES:  Send  comments  to  the  U.S. 
Army  Information  Systems  Command. 
ATTN:  ASOP-MP,  Fort  Huachuca.  AZ 
•85613-5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Turner  at  (602)  53a-6856  or  DSN 
879-6856. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  The  Director. 
Administration  and  Management.  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action.' 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  right  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act  of  1980. 
The  Director,  Administration  and 
Management.  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  The 
Director.  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 


that  the  information  collected,  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

List  of  Subjects  in  32  CFR  Part  305 

Privacy. 

Accordingly,  the  Department  of  the 
Army  proposes  to  amend  32  CFR  part 
505  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  505  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-597,  88  Stat.  1896  (5 
U.S.C  552a) 

2.  Section  505.5(e),  paragraph  ag.  is 
revised  to  read  as  follows: 

•        *        *        »        « 

ag.  System  identifier  and  name: 
A0381-100bDAMI,  Technical 
Surveillance  Index. 

(1)  Exemption.  This  system  of  records 
may  be  exempt  from  the  provisions  of 

5  U.S.C  552a(c)(3).  (d)(1)  through  (d)(5). 
(e)(1).  (e)(4)(G).  (e)(4)(H).  and  (e)(4)(I). 

(2)  Authority.  5  U.S.C  .552a(k)(l). 
(k)(2)  or  (k)(5). 

(3)  Reasons.  From  subsection  (c)(3) 
because  disclosing  the  identities  of 
agencies  to  which  information  from  this 
system  has  been  released  could  inform 
the  subject  of  an  investigation  of  an 
actual  or  potential  criminal  violation  or 
intelligence  operation;  of  the  existence 
of  that  investigation  or  o(>eration;  ofthe 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his/her 
activities  or  ofthe  identify  of 
confidential  sources,  witnesses,  and 
intelligence  or  law  enforcement 
personnel  and  could  provide 
information  to  enable  the  subject  to 
avoid  detection  or  apprehension. 
Granting  access  to  such  information 
could  seriously  impede  or  compromise 
an  investigation;  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
intelligence  or  law  enforcement 
personnel,  and  their  families;  lead  to  the 
improper  influencing  of  witnesses;  the 
destruction  of  evidence  or  the 
fabrication  of  testimony  and  disclose 
investigative  techniques  and 
procedures.  In  addition,  granting  access 
to  such  information  could  disclose 
classified  and  sensitive  sources  and 
operational  methods  and  could 
constitute  an  unwarranted  invasion  of 
the  p)ersonal  privacy  of  others. 

From  subsection  (d)(1)  through  (d)(5) 
because  granting  access  to  records  in 
this  system  of  records  could  inform  the 
subject  of  an  investigation  of  an  actual 
or  potential  criminal  violation;  ofthe 
existence  of  that  investigation;  ofthe 
nature  and  scope  ofthe  information  and 
evidence  obtained  as  to  his/her 
activities;  or  of  the  identity  of 


confidential  sources,  witnesses  and 
intelligence  or  law  enforcement 
personnel  and  could  provide 
information  to  enable  the  subject  to 
avoid  detection  or  apprehension. 
Granting  access  to  such  information 
could  seriously  impede  or  compromise 
an  investigation;  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
intelligence  or  law  enforcement 
personnel  and  their  families;  lead  to  the 
improper  influencing  of  witnesses;  the 
destruction  of  evidence  or  the 
fabrication  of  testimony  and  disclose 
investigative  techniques  and 
procedures.  In  addition,  granting  access 
io  such  information  could  disclose 
classified,  sensitive  sources  and 
operational  methods  and  could 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  others. 

From  subsection  (e)(1)  because  it  is 
not  always  possible  to  detect  the 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  or  operation.  Relevance 
and  necessity  are  often  questions  of 
judgment  and  timing,  and  it  is  only  after 
the  information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established.  In 
addition,  during  the  course  ofthe 
investigation  or  operation,  the 
investigator  may  obtain  information 
which  is  incidental  to  the  main  purpose 
ofthe  investigative  jurisdiction  of 
another  agency.  Such  information 
cannot  readily  be  segregated. 
FHirthermore,  during  the  course  of  the 
investigation  or  operation,  the 
investigator  may  obtain  information 
concerning  violation  of  laws  other  than 
those  which  are  wfthin  the  scope  of  his/ 
her  jurisdiction.  In  the  interest  of 
effective  intelligence  operations  and  law 
enforcement,  criminal  law  enforcement 
investigators  and  military  intelligence 
agents  should  retain  this  information, 
since  it  can  aid  in  establishing  patterns 
of  criminal  or  intelligence  activity  and 
can  provide  valuable  leads  for  other  law 
enforcement  or  intelligence  agencies. 

From  subsections  (e)(4)(G)  and 
(e)(4)(H)  because  this  system  of  records 
is  being  exempt  from  subsections  (d)  of 
the  Act.  concerning  access  to  records, 
these  requirements  are  inapplicable  to 
the  extent  that  this  system  of  records 
will  be  exempt  from  subsections  (d)(1) 
through  (d)(5)  ofthe  Act.  Although  the 
system  would  be  exempt  from  these 
requirements,  the  Deputy  Chief  of  Staff 
for  Intelligence  and  the  U.S.  Army 
Criminal  Investigations  Command  have 
published  information  concerning  its 
notification,  access,  and  contest 
procedures  for  their  respective  areas 
because,  under  certain  circumstances. 


the  Deputy  Chief  of  Staff  for  Intelligence 
or  the  U.S.  Army  Criminal 
investigations  Command  could  decide  it 
is  appropriatn  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system  of  records. 

From  subsection  (e)(4)(I)  because  it  is 
necessary  to  protect  the  confidentiality 
of  the  sources  of  information,  to  protect 
the  privacy  and  physical  safety  of 
confidential  sources  and  witnesses  and 
to  avoid  the  disclosure  of  Investigative 
techniques  and  procedures.  Although 
the  system  will  be  exempt  from  this 
requirement,  the  Deputy  Chdef  of  Staff 
for  Intelligence  and  the  U.S.  Army 
Criminal  Investigations  Command  have 
published  such  a  notice  in  broad, 
generic  terms. 

Dated:  August  22. 1994. 


L.  M.  Bynum. 

Alternate  OSDJederal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  94-21249  Filed  8-26-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH63-1-6403a,  OH64-1-6404«;  FRL-G0S9- 
4] 

Approval  and  Promulgation  of 
hnpiementation  Plans;  Ohio: 
Correction,  Extension  of  PutMic 
Comment  Period 

AQENCV:  United  States  Environmental 
Protection  /^ncy  (USEPA). 
ACTION:  Correction,  extension  of  public 
comment  period. 

SUMMARY:  On  July  26. 1994.  the  USEPA 
proposed  to  approve,  through  "direct 
final"  procedure,  two  exemption 
requests  from  the  requirements 
contained  in  Section  182(f)  ofthe  Clean 
Air  Act  (Act)  for  the  Toledo  and  Dayton 
ozone  nonattainment  areas  in  Ohio.  See 
59  FR  37956  (proposed  rule)  and  59  FR 
37947  (final  rule).  The  USEPA  has 
received  adverse  comments  and 
requests  for  an  extension  ofthe  public 
comment  period.  Under  the  "direct 
final"  procedures,  the  direct  final  rule 
will  be  withdrawn  in  a  rule  document 
published  shortly.  Ail  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  (based  upon  the 
proposed  rule  cited  above). 

Additionally,  a  typographical  error 
was  noted  in  the  proposed  rule 
published  in  the  Federal  Register  (59 
FR  37956).  In  the  first  sentence  ofthe 


Summary  section,  the  correct  reference 
to  the  Act  citing  should  be  stated  as 
Section  182(f). 

DATES:  The  public  comment  period  is 
extended  until  September  28, 1994. 
ADDRESSES:  All  written  comments 
should  be  addressed  to:  William  L 
MacDowell,  Chief,  Regulation 
Development  Section,  Air  Enforcement 
Branch  (AE-17J),  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois. 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schleyer.  Regulation 
Development  Section.  Air  Enforcement 
Branch  (AE-17J).  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois. 
60604. 

Dated:  August  11. 1994. 
Valdas  V.  Adamkus. 

RegiortaTAdministrator. 

IFR  Doc.  94-21168  Filed  8-26-94;  8:45  ami 
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40  CFR  Part  52 

[CA  83-1-65655;  FRL-5054-7] 

Approval  and  Promulgation  of  State 
Implementation  f>lans;  California  State 
Implementation  Plan  Revision,  San 
Diego  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
wastewater  separators. 

The  intendend  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  propK}sed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 


institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  28, 1994. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901. 

Copies  ofthe  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
San  Diego  County  Air  Pollution  Control 

District.  9150  Chesapeake  Drive.  San 

Diego.  CA  92123-1096. 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  2020  "L"  Street. 

Sacramento.  CA  95812. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erik  H.  Beck.  Rulemaking  Section  (A-5- 
3).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  Telephone: 
(415)  744-1190. 

SUPn^NDITARV  MFOmUTXM:  This 
document  concerns  San  Diego  Air 
Pollution  Control  District's  (SDAPCD) 
request,  submitted  to  EPA  on  May  24. 
1994  by  the  CaUfomia  Air  Resources 
Board,  to  delete  SDAPCD  Rules  61.9  and 
65.  both  concerning  the  separation  of 
organic  compounds  from  water.  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  August  11. 1994. 
Felicia  Marcus, 
Regional  Administrator. 
[FR  Doc  94-21172  Filed  8-26-94;  8:45  ami 
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5017-4] 

Approval  and  Promulgation  of  Stats 
Implementation  Plans:  Washlrtgton 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
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revisions  submitted  by  the  Washington 
State  Department  of  Ecology  (VVDOE)  for 
the  purpose  of  including  numerous 
amendments  to  regulations  of  the  Puget 
Sound  Area  Pollution  Control  Agency's 
(PSAPCA)  rules  into  the  Washington 
SIP.  In  accordance  with  Washington 
statutes,  PSAPCA  rules  must  be  at  least 
as  stringent  as  the  WDOE  statewide 
rules.  In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  notice. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  28, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 
(AT-082),  Air  Programs  Section,  at  the 
EPA  Regional  Office  listed.  Copies  of 
the  documents  relevant  to  this  proposed 
rule  are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations.  The  interested 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  10.  Air  Programs  Section,  1200 
6th  Avenue,  Seattle.  WA  98101.    - 

Washington  State  Department  of 
Ecology.  300  Desmond  Drive.  Lacey, 
WA  98504. 

FOR  FURTHER  INFORMATION  CONTACT: 
Montel  Livingston.  Air  Programs 
Section  (AT-082).  1200  6th  Avenue. 
Seattle.  WA  98006.  206/553-0180. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:)uly  13. 1994. 
Gerald  A.  Emison, 

Acting  Regional  Administrator. 
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Conditional  Approval  and 
Promulgation  of  Section  182(f) 
Exemption  to  the  Nitrogen  Oxides 
(NO,)  Control  Requirements  for  the 
Dallas-Fort  Worth  and  El  Paso  Ozone 
Nonattainment  Areas;  Texas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  EPA  proposes  to 
conditionally  approve  two  petitions 
from  the  State  of  Texas  requesting  that 
the  Dallas-Fort  Worth  (DFW)  and  El 
Paso  ozone  nonattainment  areas  be 
exempt  from  NO,  control  requirements 
of  section  182(f)  of  the  Clean  Air  Act 
(CAA)  as  amended  in  1990.  The  State  of 
Texas  bases  its  request  for  DFW  upon  a 
demonstration  that  the  DFW 
nonattainment  area  would  attain  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  by  the  CAA 
mandated  deadline  without  the 
implementation  of  the  additional  NO, 
controls  required  under  section  182(0. 
Similarly,  the  State  bases  its  exemption 
request  for  El  Paso  on  a  demonstration 
that  the  El  Paso  nonattainment  area 
would  attain  the  ozone  NAAQS  by  the 
CAA  mandated  deadline  without 
implementing  the  additional  NO," 
controls  required  under  section  182(f). 
but  for  emissions  emanating  from 
Mexico.  These  exemptions  are  being 
requested  under  authority  similarly 
granted  under  section  182(f)  of  the  CAA. 
DATES:  Comments  on  these  proposed 
actions  must  be  received  in  writing  on 
or  before  September  28. 1994. 
ADDRESSES:  Written  comments  on  these 
actions  should  be  addressed  to  Mr. 
Thomas  Diggs.  Chief.  Planning  Section, 
at  the  EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to 
these  proposed  actions  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency.  Region  6,  Air  Programs  Branch 
(6T-A),  1445  Ross  Avenue,  suite  700. 
Dallas.  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission,  P.  O.  Box  13087,  Austin, 
Texas  78711-3087. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Leila  Yim  Surratt  or  Mr.  Matthew 
Witosky,  Planning  Section  (6T-AP),  Air 
Programs  Branch,  USEPA  Region  6. 


1445  Ross  Avenue.  Dallas,  Texas  75202  ■ 
2733.  telephone  (214)  665-7214. 

SUPPLEMENTARY  INFORMATION: 

Background 

NO,  are  precursors  to  ground  level 
(tropospheric)  ozone,  or  urban  "smog." 
When  released  into  the  atmosphere, 
NO,  will  react  with  volatile  organic 
compounds  (VOC)  in  the  presence  of 
sunlight  to  form  ozone.  Tropospheric 
ozone  is  an  important  factor  in  the 
Nation's  urban  air  pollution  problem. 

The  1990  Clean  Air  Act  Amendments 
(CAA A)  made  significant  changes  to  the 
air  quality  planning  requirements  for 
areas  that  do  not  meet  the  ozone 
NAAQS.  Subparts  1  and  2  of  part  D,  title 
I  of  the  CAA  as  amended  in  1990 
contain  the  air  quality  planning 
requirements  for  ozone  nonattainment 
areas.  Title  I  includes  new  requirements 
to  control  NO,  emissions  in  certain 
ozone  nonattainment  areas  and  ozone 
transport  regions.  Section  182(0 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NO,  as  are  applied  to  major  stationary 
sources  of  VOC.  The  new  NO, 
requirements  are  reasonably  available 
control  technology  (RACT)  and  new 
source  review  (NSR).  These  provisions 
are  explained  more  fully  in  the  EPA's 
NO,  Supplement  to  the  General 
Preamble  published  in  the  Federal 
Register  (FR)  on  November  25, 1992  (see 
57  FR  55620).  In  addition,  the  general 
and  transportation  conformity  rules 
(conformity)  required  by  section  176(c) 
contain  new  NO,  requirements  (see  58 
FR  63214  and  58  FR  62188). 

El  Paso.  Texas,  was  designated 
nonattainment  for  ozone  and  classified 
as  serious  pursuant  to  sections  107(d)(4) 
and  181(a)  of  the  CAA.  The  El  Paso 
nonattainment  area  consists  of  El  Paso 
County  and  shares  a  common  airshed 
with  Juarez,  Mexico.  Under  section 
181(a),  serious  areas  must  attain  the 
ozone  NAAQS  by  1999.  DFW  was 
classified  as  moderate  with  an 
attainment  deadline  of  1996.  The  DFW 
nonattainment  area  consists  of  Dallas, 
Tarrant,  Denton,  and  Collin  Counties, 
Please  reference  56  FR  56694 
(November  6, 1991,  codified  for  Texas  at 
title  40  of  the  Code  of  Federal 
Regulations  in  §  81 .344). 

Applicable  EPA  Guidance 

The  CAA  specifies  in  section  182(0 
that  if  one  of  the  conditions  listed  below 


is  met,  the  new  NO,  requirements 
would  not  apply: 

1.  In  any  area,  the  net  air  quality  benefits  are 

greater  without  NO,  reductions  from  the 
sources  concerned; 

2.  In  a  nontransport  region,  additional  NO, 

reductions  would  not  contribute  to 
ozone  attainment  in  the  nonattainment 
area;  or 

3.  In  a  transfKJrt  region,  additional  NO, 

reductions  would  not  produce  net  ozone 
benefits  in  the  transport  region. 

In  addition,  section  182(0(2)  states 
that  the  application  of  the  new  NO, 
requirements  may  be  limited  to  the 
extent  that  any  portion  of  those 
reductions  are  demonstrated  to  result  in 
"excess  reductions"  of  NO,.  The  NO, 
provisions  of  the  conformity 
requirements  would  also  not  apply  in  an 
ar«  a  that  is  granted  a  section  182(0 
ex,jmption  (see  58  FT?  63214  and  58  FR 
62188). 

The  EPA's  Guideline  for  Determining 
the  Applicability  of  Nitrogen  Oxides 
Requirements  under  Section  182(f) 
(December  1993)  describes  how  the  EPA 
will  interpret  the  NO.  exemption 
provisions  of  section  182(0-  In  addition, 
a  memorandum  signed  by  John  S.  Seitz, 
Director  of  the  EPA  Office  of  Air  Quality 
Planning  and  Standards,  dated  May  27, 
1994.  describes  certain  revisions  to  the 
process  the  EPA  currently  intends  to 
follow  for  granting  exemptions  from 
NO,  control  requirements. 

As-described  more  fully  in  the  Seitz 
memorandum,  petitions  submitted 
under  section  182(0(3)  are  not  required 
to  be  submitted  as  State  Implementation 
Plan  (SIP)  revisions.  Consequently,  the 
State  is  not  required  under  the  CAA  to 
hold  a  public  hearing  in  order  to 
petition  for  an  areawide  NO,  exemption 
determination.  Similarly,  it  is  not 
necessary  to  have  the  Governor  submit 
the  petition. 

International  Border  Area 

Section  818  of  the  1990  CAAA 
incorporates  a  new  section  179B  into 
the  CAA  which  contains  special 
provisions  for  nonattainment  areas  that 
are  affected  by  emissions  emanating 
from  outside  the  United  States.  The 
section  818  provisions  are  hereinafter 
referred  to  as  section  179B.  Because  the 
El  Paso  nonattainment  area  shares  a 
common  airshed  with  Juarez.  Mexico, 
the  section  179B  provisions  apply  to  El 
Paso. 

Under  section  179B.  the  EPA  will 
approve  a  SIP  if  the  area  meets  all  other 
CAA  requirements  and  establishes  that 
implementation  of  the  plan  would 
achieve  attainment  of  the  ozone 
standard  by  the  CAA  statutory  deadline 
"but  for  emissions  emanating  from 
outside  the  United  States."  Customarily. 


an  area  must  demonstrate,  using  EPA 
guideline  models,  that  it  would  attain 
the  relevant  NAAQS.  Since  El  Paso  and 
Juarez.  Mexico,  share  an  airshed  and 
data  are  not  available  for  a  Juarez 
emission  inventory,  modeling  of  the 
entire  airshed  is  not  possible  at  this 
time.  Current  EPA  policy  allows  an  area 
subject  to  section  179B.  such  as  El  Paso, 
to  perform  modeling  using  only  U.S.  air 
emission  data.  Such  modeling  may  form 
an  acceptable  basis  for  demonstrating 
attainment  for  analysis  purposes 
required  under  section  179B.  As  applied 
under  EPA  guidance,  for  areas  that 
demonstrate  attainment,  "but  for 
emissions  emanating  from  a  foreign 
country,"  the  provisions  of  section  179B 
will  keep  an  area  on  an  international 
border  from  being  subject  to  the  "bump 
up"  provisions  of  section  181(b)(2) 
requiring  reclassification  to  the  next 
higher  ozone  nonattainment 
classification  if  the  area  fails  to  attain 
the  relevant  NAAQS  by  the  applicable 
attainment  date.  See  57  FR  13498.  57  FR 
13569-13570  (April  16. 1992). 

The  State  of  Texas  performed  Urban 
Airshed  Modeling  (UAM)  usin<j  only  El 
Paso  emissions  data,  which 
demonstrates  that  El  Paso  would  attain 
the  ozone  standard  by  1996  "but  for 
emissions  emanating  from  Mexico."  The 
El  Paso  UAM  ozone  modeling  analysis 
will  be  referred  to  in  this  document  as 
the  "attainment  demonstration"  for  El 
Paso. 

Although  the  EPA  allows  an  area  such 
as  El  Paso  to  demonstrate  attainment  on 
a  basis  of  U.S.-only  modeling,  it  is 
understood  that  ultimately  l^sin-wide 
modeling  must  occur  in  order  to 
develop  a  control  strategy  in  El  Paso 
that  will  achieve  the  NAAQS.  The 
United  States  entered  into  the 
Agreement  for  Environmental 
Cooperation  along  the  U.S.-Mexico 
Border,  referred  to  as  the  La  Paz 
Agreement,  with  Mexico  in  1983  to 
address  environmental  concerns  along 
the  border  between  the  two  countries. 
Annex  V  of  the  Agreement,  negotiated 
in  1989.  calls  for  basin-wide  modeling 
to  be  accomplished  for  the  El  Paso/ 
Juarez  airshed.  The  EPA  has  been 
working  with  Mexico  and  with  the 
Texas  Natural  Resource  Conservation 
Commission  (TNRCC)  to  accomplish  the 
basin-wide  modeling.  Since  the 
statutory  attainment  date  for  serious 
ozone  nonattainment  areas  such  as  El 
Paso  is  1999.  concerned  agencies  intend 
to  complete  such  modeling  by  1999. 

State  Submittal 

On  June  17,  1994,  the  TNRCC 
submitted  to  the  EPA  two  petitions 
pursuant  to  section  182(0  which  request 
that  the  DFW  and  El  Paso 


nonattainment  areas  be  exempted  by  the 
EPA  from  the  NO,  control  requirements 
of  section  182(0  of  the  CAA. 

The  State  bases  its  petitions  on  a 
demonstration  that  NO,  reductions 
would  not  contribute  to  attainment  in 
either  area,  as  allowed  for  under  the  test 
(2)  listed  above,  because  such  NO, 
reductions  would  be  in  excess  of  the 
reductions  necessary  for  attainment. 
Consistent  with  the  EPA's  December 
1993  section  182(0  guidance,  the  State's 
excess  emissions  reductions 
demonstration  is  tied  to  the  attainment 
demonstration  SIP  required  under 
section  182(c)(2)(A)  of  the  CAA. 

The  State's  submission  for  each 
petition  includes:  (1)  A  letter  from 
Anthony  C.  Grigsby.  Executive  Director 
of  the  TNRCC.  to  Jane  N.  Saginaw, 
Regional  Administrator  of  the  EPA 
Region  6,  transmitting  the  NO, 
exemption  petition;  (2)  the  petition  from 
the  TNRCC  summarizing  the  State's 
UAM  attainment  demonstration  results: 
and  (3)  technical  reports  documenting 
the  State's  base  case  UAM  inputs.  The 
State  has  also  previously  submitted  to 
the  EPA  the  15  |>ercent  Reasonable 
Further  Progress  (RFP)  SIPs  for  the  DFW 
and  El  Paso  areas,  as  required  by  section 
182(b)(1)  of  the  CAA.  The  15  percent 
RFP  SIPs  contain  regulations  that  are 
estimated  to  reduce  VOC  emissions  In 
each  area  by  15  percent  from  1990 
levels,  net  of  any  growth  that  may  occur. 
The  State  of  Texas  supplemented  its 
petitions  by  submitting  to  the  EPA  in 
July  1994.  two  additional  technical 
reports  on  the  UAM  for  each  area, 
which  contained  the  following:  base 
case  performance  evaluation,  attainment 
year  emissions  report,  and  attainment 
year  modeling  report.  These  additional 
technical  reports  provided 
supplemental  detail  and  documentation 
on  the  modeling  information  already 
provided  to  the  EPA  in  the  State's 
petitions.  Finally,  in  the  petitions,  the 
State  commits  to  taking  its  attainment 
demonstration  SIPs  through  pulilic 
hearing,  adopting  them,  and  submitting 
them  to  the  EPA  by  November  15.  1994, 
as  required  by  section  182(c)(2)(A)  of 
the  CAA. 

Analysis  of  State  Submission 

The  following  items  are  the  basis  for 
the  EPA's  action  proposing  to 
conditionally  approve  the  State  of  Texas 
section  182(0  NO,  exemption  petitions 
for  the  DFW  and  El  Paso  ozone 
nonattainment  areas.  Please  refer  to  the 
EPA's  Technical  Support  Document  and 
the  State's  submittal  for  more  detailed 
information. 
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A.  Consistency  with  EPA  Section  182(f) 
Guidance 

Chapter  6  of  the  EPA's  December  1993 
section  182(0  guidance  requires  that  the 
excess  reductions  demonstration  for  the 
"contribute  to  attainment"  test,  i.e..  test 
(2)  listed  above,  must  be  tied  to  the 
area's  attainment  demonstration  SIP. 
This  test  must  show  that  the  excess 
reductions  are  reductions  in  excess  of 
those  specified  in  the  attainment 
demonstration  required  by  section  182, 
and  either  contained  in  the  approved 
SIP  or  as  adopted  by  the  State  to  meet 
the  section  182  attainment 
demonstration  requirement,' and 
submitted  to  the  EPA  for  approval.  The 
EPA  believes  that  the  more  precise 
modeling  analysis  contained  in  the 
State's  attainment  demonstration  SIP  is 
required  for  the  excess  reduction  test 
because  the  demonstration  must  show 
that  a  specific  portion  of  the  total 
areawide  NO«  emissions  is  not 
beneficial  imder  one  of  the  three  tests 
listed  above.  The  tie  to  the  attainment 
demonstration  assures  that  an  excess 
reductions  petition  would  not  arbitrarily 
be  based  on  small  emissions  and  would 
not  undermine  the  State's  control 
strategy. 

The  State  has  completed  its  modeling 
demonstrating  attainment  in  both  areas 
and  has  committed  to  taking  the 
attainment  demonstrations  through 
public  hearing,  adopting  them  and 
submitting  thera  to  the  EPA  by 
November  15, 1994.  Because  the 
attainment  demonstrations  rely  on  VOC 
regulations  contained  in  the  15  percent 
RFP  SIPs  which  have  been  adopted  by 
the  State  and  submitted  to  the  EPA,  the 
EPA  does  not  anticipate  that  the  content 
of  the  final  attainment  demonstration 
SIPs  will  differ  from  what  has  already 
been  submitted  to  the  EPA  by  the 
TNRCC  in  the  section  182(0  exemption 
petitions. 

Chapter  7  of  the  EPA  section  182(0 
guidance  requires  that  photochemical 
grid  modeling  be  used  to  demonstrate 
that  NO»  reductions  would  be  excess 
reductions  for  attainment.  The  guidance 
also  specifies  that  application  of  UAM 
should  be  consistent  with  the 
techniques  specified  in  the  EPA 
"Guideline  on  Air  quality  Models 
(Revised),"  and  "Guideline  for 
Regulatory  Application  of  the  UAM," 
(July  1991).  As  discussed  in  the  next 
section,  the  State  has  met  these 
requirements  by  using  the  UAM 
consistent  with  the  EPA's  guideince. 

B.  UAM  Modeling  Analysis 

The  TNRCC  used  UAM  version  IV,  an 
EPA-approved  photochemical  grid 
model,  to  develop  the  attainment 


demonstration  for  the  DFW  and  El  Paso 
areas.  The  State's  modeling  activities 
were  performed  as  outlined  in  the  UAM 
modeling  protocols,  according  to  the 
EPA's  "Guideline  for  Regulatory 
Application  of  the  Urt>an  Airshed 
Model."  A  specific  modeling  protocol 
was  developed  by  the  State  for  its 
modeling  activities.  The  State's 
modeling  protocol  was  reviewed  and 
approved  by  the  EPA.  The  discussion 
below  summarizes  the  EPA's  analysis 
on  how  the  State's  modeling 
demonstrations  complied  with  the 
EPA's  guidance.  Please  refer  to  the 
EPA's  Technical  Support  Document  for 
more  detailed  information. 

1.  Episode  Selection 

The  State  used  the  EPA  "Guideline 
For  Regulatory  Application  of  The 
Urban  Airshed  Model"  to  select 
episodes  for  use  in  the  DFW  and  £1  Paso 
UAM  modeling  exercises.  Data  from 
1987  through  1991  were  examined  for 
episodes  which  cover  at  least  48 
consecutive  hours  and  the  worst-case 
meteorological  conditions.  Four 
episodes  were  selected  for  the  UAM 
analysis  for  each  area. 

2.  Model  Domain  and  Meteorological 
Input 

The  TNRCC  used  sufficiently  large 
modeling  domains  for  DFW'and  El  Paso 
to  ensure  that  the  model  captures  the 
movement  of  ozone  episodes  as  a  result 
of  the  VOC  and  NO.  emissions  emitted 
from  the  surface  sources.  Meteorological 
data  were  collected  from  numerous 
monitoring  stations  in  both  areas.  The 
TNRCC  followed  the  methods  described 
in  the  UAM  User's  Guides  to  develop 
model  inputs  for  wind  field  data, 
mixing  heights,  temperature,  and 
meteorological  scalars  for  both  are^s. 

3.  Emissions  Inventory 

The  DFW  and  El  Paso  modeling 
exercises  were  conducted  using  VOC 
and  NO,  emission  inventories  compiled 
by  survey  and  direct  measurement  by 
the  TNRCC  The  modeling  emissions 
inventories  are  composed  of  point 
source,  area,  on-road  mobile,  off-road 
mobile,  and  biogenic  emissions.  Where 
applicable,  emissions  were  adjusted  for 
pertinent  conditions  related  to  the 
episode  day  to  be  modeled,  thus 
producing  day-specific  emissions.  The 
EPA  procedures  for  developing  episode- 
specific  emission  inventories  were 
followed. 

For  El  Paso,  as  discussed  above,  the 
modeling  exercise  was  conducted  based 
on  an  emission  inventory  consisting  of 
the  U.S.  sources  only.  Using  this  limited 
data  set.  the  TNRCC  was  able  to 
demonstrate  attainment  for  the  El  Paso 


side  of  the  airshed  using  the  1996 
emissions  inventory.  Therefore,  the 
State  plans  to  submit  an  attainment 
demonstration  SIP  that  reflects  an 
attainment  year  of  1996,  three  years 
earlier  tnan  the  CAA  mandated  deadline 
of  1999.  Although  a  basin-wide 
emissions  inventory  that  includes 
Juarez,  Mexico,  emissions  is  necessary 
to  conduct  reliable  basin-wide 
modeling,  such  an  inventory  is  not 
presently  available  due  to  the  lack  of 
data  on  Juarez  sources.  Therefore,  the 
modeling  for  El  Paso  is  based  on  a 
limited  set  of  emissions  data.  As 
discussed  above,  however,  pursuant  to 
Annex  V  of  the  La  Paz  Agreement, 
basin-wide  modeling  will  be  performed 
once  a  complete  emissions  inventory  is 
available  and  the  question  of  whether 
more  permanent  improvements  in  air 
quality  are  achievable  in  El  Paso  will  be 
revisited  at  that  time. 

For  both  DFW  and  El  Paso,  the  1996 
attainment  year  modeling  inventory  was 
developed  from  the  1990  base  year 
emission  inventory  and  adjusted  to 
reflect  the  projected  conditions  for  the 
attainment  year.  Demographic  and 
econometric  forecasting  methods  were 
employed  to  project  activities  levels  to 
1996,  which  in  turn  were  used  to 
develop  a  projected  emissions  inventory 
for  1996.  The  State  then  applied  the 
VOC  emission  reductions  that  are 
projected  to  be  realized  from  the  control 
regulations  contained  in  the  15  percent 
RFP  SIPs  for  each  area.  The  1996 
inventories  did  not  incorporate  any  NO« 
emission  reductions  that  would  have 
been  achieved  through  implementation 
of  the  NO.  RACr.  NSR,  or  conformity 
provisions. 

4.  Model  Performance 

For  DFW,  both  graphical  and 
statistical  performance  measures  were 
used  to  evaluate  the  model.  Using  these 
analyses,  the  predicted  results  from  the 
model  were  compared  to  the  observed 
results  for  each  episode.  These  analyses 
demonstrated  that  the  model  performed 
satisfactorily  for  three  of  the  episodes 
that  were  used  for  the  attainment 
demonstration. 

For  El  Paso,  neither  graphical  nor 
statistical  p>erformance  measures  could 
be  used  for  the  perforinance  evaluation, 
because  it  is  impossible  to  estimate 
ozone  formation  in  the  atmosphere 
without  complete  emissions  data  for  th  j 
airshed.  As  described  more  fully  in  the 
EPA's  Technical  Support  Document,  the 
State  developed  several  alternative 
diagnostic  tests  to  evaluate  the  model's 
performance.  Based  on  these  tests,  the 
model  exhibited  satisfactory 
performance  on  two  of  the  episodes  that 


-were  used  for  the  attainment 
demonstration. 

5.  Demonstration  of  Attainment  Without 
NO.  Reductions 

For  the  DFW  attainment 
demonstration,  all  three  episodes  that 
provided  adequate  performance  with 
the  base  case  inventory  were  used  with 
the  DFW  1996  modeling  inventory  to 
model  attainment  of  the  ozone  NAAQS. 
The  DFW  1996  modeling  inventory 
incorporates  approximately  75  percent" 
t)f  the  emission  reductions  that  are 
projected  to  be  achieved  fttim  the  State's 
15  percent  RPF  SIP.  In  each  case,  the 
predicted  domain-wide  maximum 
ozone  concentration  was  less  than  the 
•  NAAQS  of  120  parts  per  billion  (ppb). 
Sensitivity  studies  performed  during  the 
model  performance  evaluation 
demonstrated  that  when  all  the 
reductions  from  the  15  percent  RFP  SIP 
are  included,  the  modeling 
demonstration  results  in  even  lower 
predicted  ozone  concentrations. 

For  the  El  Paso  attainment 
demonstration,  TNRCC  repeated  UAM 
using  the  El  Paso  1996  modeling 
inventory,  which  incorporated  the  15 
percent  RFP  SIFreductions,  for  the  two 
1987  summer  episodes  that  exhibited 
satisfactory  performance  as  described 
above.  In  each  case,  the  predicted 
domain-wide  maximum  ozone 
concentration  for  1996  was  significantly 
below  the  NAAQS  of  120  ppb. 

Proposed  Rulemaking  Action 

In  this  action,  the  EPA  proposes  to 
conditionally  approve '  the  182(0  NO, 
exemption  [>etitions  submitted  by  the 
State  of  Texas  for  the  DFW  and  El  Paso 
ozone  nonattainment  areas.  The  EPA 
will  not  take  final  action  to 
conditionally  approve  the  petitions-for 
each  area  unless  and  until  the  State 
submits  the  attainment  demonstration 
SIPs  to  the  EPA  in  accordance  with 
section  182(c)(2)(A)  of  the  CAA.  If  the 
attainment  SEPs  are  not  submitted  in 
accordance  with  section  182(c)(2)(A). 
the  EPA  will  issue  a  final  disapproval  of 
the  State's  exemption  petitions. 

If  the  State  submits  the  attainment 
demonstration  SIPs  for  DFW  and  El 
Paso  in  accordance  with  section 
182(c)(2)(A)  of  the  CAA.  the  EPA  will 
issue  a  final  conditional  approval  of  the 
section  182(0  NO.  exemption  petitions 
for  each  area,  conditioneid  upon  the  EPA 


'  This  conditional  approval  is  distinct  from  the 
conditional  approval  authority  granted  under 
section  ll0(k)(4).  which  pertains  to  SIP  actions.  As 
discussed  in  the  previously  cited  John  S.  Seitz 
memorandum  dated  May  27. 1994.  concerning  the 
EPA's  processing  of  section  182(0  petitions,  these 
NOt  exemptions  petitioiu  are  not  revisions  to  the 
SIP. 


approving  the  modeling  portion  of  the 
attainment  demonstration  SIPs.  If  the 
EPA  proposes  to  disapprove  the 
modeling  portion  of  the  SIPs.  the  EPA 
will  also  propose  disapproval  of  the 
section  182(f)  NO,  exemption  petitions, 
based  on  the  fact  that  the  technical  basis 
for  the  exemption  is  no  longer  valid. 
Upon  final  disapproval  of  the  modeling 
portion  of  the  attainment  SIPs.  the  EPA 
will  issue  a  final  disapproval  of  the 
section  182(0  NO,  exemption  petitions 
as  well. 

There  are  several  consequences  if  the 
EPA  disapproves  the  section  182(0  NO, 
exemption  petitions  based  on  the 
conclusion  that  either  the  attainment 
SIPs  were  not  submitted  by  the  State  of 
Texas  or  they  were  submitted  but  not 
approved  by  the  EPA.  The  State  would 
be  required  to  submit  NO,  RACT  and 
NSR  rules  and  implement  the  NO, 
conformity  requirements  for  the  DFW 
and  El  Paso  areas.  The  EPA  would  issue 
a  finding  of  nonsubmittal  of  the  NO, 
RACT  and  NSR  rules.  As  provided 
under  section  179(a)  of  the  CAA.  if  the 
State  did  not  make  a  complete  submittal 
within  18  months  after  the  finding  of 
failure  to  submit,  the  EPA  would  be 
required  to  impose  the  requirement  to 
provide  two-to-one  NSR  offsets.  If  the 
State  had  not  corrected  its  deficiency 
within  six  months  after  imposing  the 
offset  sanction,  the  EPA  would  impose 
a  second  sanction,  on  highway  funding. 
Any  sanction  the  EPA  imposes  must 
remain  in  place  until  the  EPA 
determines  that  the  State  has  corrected 
the  deficiency.  In  addition,  the  finding 
of  failure  to  submit  would  trigger  the  24- 
month  clock  for  the  EPA  to  impose  a 
Federal  Implementation  Plan  as 
provided  under  section  110(c)(1)  of  the 
CAA. 

The  EPA  believes  that  all  section 
182(0  exemptions  that  are  approved, 
should  be  approved  only  on  a 
contingent  basis.  As  described  in  the 
EPA's  NO,  Supplement  to  the  General 
Preamble  (57  FR  55628,  November  25, 
1992).  the  EPA  would  rescind  a  NO, 
exemption  in  cases  where  NO, 
reductions  were  later  found  to  be 
beneficial  in  the  area's  attainment  plan. 
That  is.  a  modeling  based  exemption 
would  last  for  only  as  long  as  the  area's 
modeling  continued  to  demonstrate 
attainment  without  the  additional  NO, 
reductions  required  by  section  182(0. 

If  the  EPA  later  determines  that  NO, 
reductions  are  beneficial  based  on  new 
photochemical  grid  modeling  in  an  area 
initially  exempted,  the  area  would  be 
removed  from  exempt  status  and  would 
be  required  to  adopt  the  NO,  RACT  and 
NSR  rules,  except  to  the  extent  that 
modeling  shows  NO,  reductions  to  be 
"excess  reductions."  In  the  rulemaking 


action  which  removes  the  exempt 
status,  the  EPA  would  specify  a 
schedule  for  States  to  adopt  the  NO, 
RACT  and  NSR  rules  and  for  sources  to 
comply  with  the  NO,  RACT  emission 
limits. 

The  subsequent  modeling  analyses 
mentioned  above  need  not  be  limited  to 
the  purpose  of  demonstrating 
attainment  in  the  1994  SIP  revisions 
without  the  need  for  NO.  RACT  and 
NSR  For  example,  future  modeling 
might  also  be  initiated  to  resolve  issues 
related  to  transport  of  ozone  and  ozone 
precursors  into  downwind 
nonattainment  areas.  An  area  might 
want  to  consider  a  strategy  that  phases- 
in  NO,  reductions  only  after  certain 
VOC  reductions  are  implemented.  As 
improved  emission  inventories  and 
ambient  data  become  available,  areas 
may  choose  to  remodel.  In  addition, 
alternative  control  strategy  scenarios 
might  be  considered  in  subsequent 
modeling  analyses  in  order  to  improve 
the  cost-effectiveness  of  the  attainment 
plan. 

In  summary,  the  EPA  proposes  to 
approve  exemptions  for  the  DFW  and  El 
Paso  areas  conditioned  upon  EPA 
approval  of  the  modeling  portion  of  the 
attainment  demonstrations  for  these 
areas.  These  exemptions  will  remain 
effective  for  only  as  long  as  modeling  in 
each  nonattainment  area  continues  to 
show  that  NO,  control  activities  would 
not  be  beneficial  in  the  DFW  or  El  Paso 
nonattainment  areas. 

In  addition,  the  State  of  Texas  and 
EPA  have  committed  to  data-gathering 
and  modeling  throughout  the  El  Paso- 
Juarez  air  basin  in  accordance  with 
Annex  V  of  the  La  Paz  Agreement  for 
Environmental  Cooperation  on  the  U.S.- 
Mexico Border.  Once  the  data  are 
collected  and  basin-wide  modeling  is 
concluded,  the  EPA,  the  State  of  Texas, 
and  the  Republic  of  Mexico  can  develop 
a  binational  control  strategy  that  will 
result  in  improved  air  quality 
throughout  the  airshed.  If  EPA  review  of 
modeling  and  air  quality  data  confirms 
that  NO,  control  requirements  on  local 
U.S.  sources  would  not  be  beneficial, 
the  exemption  would  be  sustained.  In 
contrast,  if  the  EPA  determines  that  NO, 
control  requirements  would  be 
beneficial,  the  exemption  would  be 
rescinded. 

Request  for  Public  Conunents 

The  EPA  requests  comments  on  all 
aspects  of  this  proposal.  As  indicated  at 
the  outset  of  this  action,  the  EPA  will 
consider  any  comments  received  by 
September  28. 1994. 
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Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

Approvals  of  NO.  exemption  petitions 
under  section  182(f)  of  the  CAA  do  not 
create  any  new  requirements.  Therefore, 
because  the  Federal  approval  of  the 
petition  does  not  impose  any  new 
requirements,  the  EPA  certifies  that  it 
does  not  have  a  significant  impact  on 
affected  small  entities.  Moreover,  due  to 
the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  CAA  forbids  the  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds  {Union  Electric  Co.  v.  U.S. 
EPA.  .  427  U.S.  246,  25fr-66  (S.  Q. 
1976);  42  U.S.C  7410  (a)(2)). 

If  the  conditional  approval  is 
converted  to  a  disapproval  based  on  the 
State's  failure  to  meet  the  condition 
upon  which  the  approval  is  granted,  it 
will  not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  State- 
enforceability.  Moreover,  the  EPA's 
disapproval  of  the  submittal  does  not 
imp>ose  a  new  Federal  requirement. 
Therefore,  the  EPA  certifies  that  this 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  such 
disapproval  would  not  remove  existing 
State  requirements,  nor  does  it 
substitute  a  new  Federal  requirement. 

Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735  (October  4. 1993)),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant",  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  It  has  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866,  and 
is  therefore  not  subject  to  OMB  review. 

List  of  Subjects  in  40  CFR  Part  52 

Envircmmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 


dioxide.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  August  22. 1994. 
Carol  M.  Browner, 
Administrator 
(FR  Doc.  94-21253  Filed  8-26-94;  8;45  ami 
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40  CFR  Part  52 

(CA  95-1-6591b;  FRL-6055-8] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  the 
separation  of  oil-water  mixtures. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  28, 1994. 
AOORESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Envirorunental  Protection  Agency, 
Region  9,  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 


hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Bay  Area  Air  Quality  Management 

District,  939  Ellis  Street,  San 

Francisco,  CA  94109. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
FOR  FURTHER  INFORMATION  CONTACTS 
Erik  H.  Beck,  Rulemaking  Section  (A-5- 
3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1190.  Lfitemet  E-mail: 
beck.erik@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Bay  Area  Air 
Quality  Management  Ciistrict  Rule  8-8, 
"Wastewater  (Oil-Water)  Separators", 
submitted  to  EPA  on  July  13. 1994  by 
the  California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Authority.  42  U.S.C  7401-7671q. 

Dated:  August  12. 1994. 
Felicia  Marcus, 
Regional  Administrator. 
[FR  Doc.  94-21171  Piled  fr-26-94;  8:45  am) 
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40  CFR  Part  95 
[FRL-6059-71 

Marvdatory  Patent  Licenses  Under 
Section  308  of  the  Clean  Air  Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  proposes  to  issue  a  rule 
under  section  308  of  the  Clean  Air  Act 
(CAA)  that  will  establish  the  policies 
and  procedures  EPA  will  follow  prior  to 
applying  to  the  Attorney  General  for  a 
mandatory  license  under  a  patent 
covering  an  air  pollution  control 
technology.  Section  104(b)  of  the  North 
American  Free  Trade  Implementation 
Act  requires  EPA  to  issue  regulations 
conforming  CAA  section  308  with 
article  1 709  of  the  North  American  Free 
Trade  Agreement  (NAFTA).  The 
f>oUcies  and  procedures  defined  in  the 
proposed  rule  are  designed  to  ensure 
that  EPA's  implementation  of  CAA 
section  308  will  conform  with  the 
requirements  of  NAFTA  article 
1709(10). 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by 
October  28.  1994. 


ADDRESSES:  Comments  should  be 
addressed  to:  Thomas  Eagles,  Senior 
Policy  Analyst  (Mail  Code  6103).  Office 
of  Air  and  Radiation,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
Phone  (202) 260-5580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gorman,  Patent  Counsel  (Mail 
Code  2379),  Office  of  General  Counsel, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460.  Phone:  (202)  260-1339. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  amendment  is  promulgated 
under  the  authority  of  CAA  section  308, 
as  amended,  42  U.S.C.  7608,  and  the 
North  American  Free  Trade  Agreement 
Implementation  Act,  Public  Law  No. 
103-182,  section  104, 107  Stat.  2057, 
2064  (1993). 

II.  Background 

Section  308  of  the  Clean  Air  Act 
provides  for  mandatory  licensing  of 
patented  technologies  needed  to  meet 
the  requirements  of  the  Clean  Air  Act. 
Under  section  308,  the  United  States 
can  require  the  owner  of  a  patented  air 
pollution  control  technology  to  pwrmit 
other  parties  to  practice  the  technology 
in  exchange  for  a  reasonable  royalty  set 
by  a  Federal  court.  In  order  to  compel 
the  licensing  of  a  patent  under  section 
308,  the  EPA  Administrator  must  ask 
the  Attorney  General  to  certify  to  a 
Federal  district  court  that  the  following 
conditions  are  satisfied: 

(a)  The  patent  must  be  necessary  for 
compliance  with  the  emission  standards 
of  the  CAA; 

(b)  The  patent  right  must  be  actively 
in  use  or  intended  to  be  used; 

(c)  No  reasonable  alternatives  to 
licensing  the  patent  can  exist;  and 

(d)  Failure  to  license  the  patent  may 
cause  reduced  competition  or  monopoly 
conditions  in  any  area  of  trade. 

Upon  certification  of  the  above 
conditions  to  a  Federal  district  court  by 
the  Attorney  General,  the  court  may 
then  order  the  patent  holder  to  Ucense 
the  patent  under  terms  and  conditions 
determined  by  the  court  after  a  bearing. 

Chapter  17  of  the  NAFTA  addresses 
intellectual  property  issues  generally 
and  article  1709  addresses  patents 
specifically.  NAFTA  article  1709 
promotes  the  availability  of  patent 
protection  for  a  broad  range  of 
inventions  and  also  limits  the  scope  of 
permissible  violations  of  patent  rights. 
The  latter  function  is  performed  by 
paragraph  10  of  article  1709.  which  sets 
conditions  for  violating  a  patent 
holder's  right  to  decide  the  conditions 
for  practice  of  the  holder's  patent. 


NAFTA  article  1709(10)  sets  specific 
conditions  that  must  be  met  by  the 
compulsory  patent  licensing  statutes  of 
any  member  country.  The  conditions  are 
as  follows: 

(a)  Authorization  of  each  compulsory 
license  of  a  patent  must  be  considered 
oh  the  individual  merits; 

(b)  Any  proposed  compulsory 
licensee  already  must  have  made  efforts 
to  obtain  authorization  from  the  patent 
holder, 

(c)  The  scope  and  duration  of  an 
authorized  compulsory  patent  license 
must  be  limited; 

(d)  An  authorized  compulsory  patent  . 
license  must  be  non-exclusive; 

(e)  An  authorized  compulsory  patent 
license  must  be  non-assignable; 

(0  An  authorized  compulsory  patent 
license  must  be  predominately  for 
supnly  of  the  domestic  market; 

(g)  The  authorization  of  the 
compulsory  patent  license  must  be 
termina'ole  when  the  circumstances  that 
led  to  the  authorization  cease  to  exist; 

(h)  Patent  holders  must  be  paid 
adequate  compensation; 

(i)  Authorization  decisions  must  be 
subject  to  judicial  or  other  independent 
review; 

(j)  Compensation  rates  must  be  subject 
to  judicial  or  other  independent  review; 

(k)  When  an  authorized  compulsory 
use  is  necessary  to  remedy  a  practice 
determined  after  judicial  or 
administrative  process  to  be  anti- 
competitive, a  member  country  is 
allowed  greater  latitude  in  applying 
conditions  (a}-(j),  including 
noncompliai>ce  with  conditions  (b)  and 
(f);and 

(1)  Authorization  of  the  use  of  a  patent 
in  order  to  p>ermit  exploitation  of 
another  patent  shall  not  be  granted 
except  as  a  remedy  for  an  adjudicated 
violation  of  laws  directed  against  anti- 
competitive practices. 

No  direct  conflict  exists  between 
NAFTA  article  1709(10)  and  CAA 
section  308.  However,  section  308  does 
not  address  a  number  of  the  NAFTA 
conditions.  The  following  proposed  rule 
establishes  the  policies  and  procedures 
that  EPA  will  follow  before  8ppl>ing  to 
the  Attorney  General,  pursuant  to  CAA 
section  308,  for  a  mandatory  license 
under  a  patent  covering  an  air  pollution 
control  technology.  The  procedures  in 
the  proposed  rule  will  ensure  that  EPA's 
implementation  of  CAA  section  308  will 
conform  to  article  1709(10)  of  the 
NAFTA. 

Section  95.1  of  the  proposed  rule  sets 
forth  definitions  of  a  number  of  terms 
used  in  the  rule.  Section  95.2  of  the 
proposed  rule  identifies  who  is  entitled 
to  petition  the  EPA  for  a  mandatory 
patent  license  under  section  308  and  the 


required  contents  of  such  petitions. 
Section  95.3  of  the  proposed  rule 
identifies  findings  that  EPA  will  have  to 
make  prior  to  making  application  to  the 
Attorney  General  for  a  mandatory  patent 
license  under  CAA  section  308.  These 
findings  reflect  the  requirements  of  CAA 
section  308  and  NAFTA  article 
1709(10).  Section  95.4  of  the  proposed 
rule  sets  forth  certain  limitations  that 
will  be  included  in  all  mandatory  patent 
licenses  for  which  EPA  makes 
application  to  the  Attorney  General 
under  CAA  section  308.  These 
Umitations  are  in  accord  with  the 
requirements  of  CAA  section  308  and 
NAFTA  article  1709(10). 

IIL  Procedural  Requirements 

A.  Review  under  Executive  Order  12866 

Under  Executive, Order  12866  (58  FR 
51735  (October  4, 1993)),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB),  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlement,  grants, 
user  fees,  or  loan  programs,  or  the  rights 
and  obligation  of  recipients  thereof;  or 
(4)  raise  novel  legal'or  pohcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  E.xecutive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  "significant" 
because  none  of  the  listed  criteria  apply 
to  this  action.  Consequently,  this  action 
was  not  submitted  to  OMB  for  review 
under  Executive  Order  12866. 

B.  Review  under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L  96-354.  which  requires 
preparation  of  a  regulatory  flexibihty 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C 
605(b).  EPA  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small 
entities.  The  proposed  rule  codifies  the 
existing  procedures  for  application  of 
CAA  section  308  and  imposes  no  new 
impacts  on  large  or  small  entities. 
Therefore,  no  regulatory  flexibility 
analyses  has  been  prepared. 

C.  Review  under  the  Paperwork 
Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  requirements  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501,  et  seq. 
An  Information  Collection  document 
has  been  prepared  by  EPA  (ICR  No. 
1714.01),  and  a  copy  may  be  obtained 
from  Sandy  Farmer,  Information  Policy 
Branch,  EPA  Mail  Code  2136,  401  M  St.. 
SW..  Washington.  DC  20460,  or  by       - 
calling  (202)  260-2740. 

Public  reporting  burden  for  this 
collection  of  information  would  be  a 
one-time  burden  for  each  petitioner.  The 
burden  was  estimated  on  the  basis  of  the 
number  of  hours  needed  to  complete  a 
single  petition,  along  with  the 
associated  cost.  Completing  a  petition 
was  estimated  to  require  21  hours  at  a 
cost  of  $1482.  This  includes  time  for 
reviewing  instructions,  gathering 
materials  supporting  the  patent, 
identifying  other  interested  parties,  and 
composition  of  a  statement  of  facts  upon 
which  the  petition  is  based. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
Chief.  Information  Policy  Branch,  2136, 
U.S.  Environmental  Protection  Agency, 
401 M  SUwt  SW.,  Washington,  DC 
20460,  and  to  the  Office  of  Management 
and  Budget,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

IV.  Public  Comment 

Interested  persons  are  invited  to 
submit  comments  concerning  the 
proposed  rule  set  forth  in  this  notice. 
Comments  should  be  submitted  in 
writing  to  the  address  indicated  in  the 
ADDRESSES  section  of  this  document, 
and  must  be  received  by  October  28. 
1994.  All  written  comments  received 
within  the  comment  period  will  be 
carefully  considered  prior  to  publication 
of  this  proposed  rule  as  a  final  rula 

All  comments  received  will  be 
available  for  public  insp)ection  in  the 
EPA  Air  Docket,  room  M1500.  U.S. 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washington,  DC  20460. 


between  the  hours  of  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
exempt  from  public  disclosure  should 
submit  one  complete  copy,  as  well  as  an 
additional  copy  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  EPA  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination.  The 
applicable  procedures  for  handling 
information  that  has  been  submitted  in 
a  document  and  is  claimed  as  exempt 
from  public  disclosure^  are  set  forth  in 
40  CFR  part  2. 

List  of  Subjects  in  40  CFR  Part  95 

Environmental  protection, 
administrative  practice  and  procedure. 
Air  f)ollution  control.  Inventions  and 
patents.  Patent  licensing.  North 
American  Free  Trade  Agreement 
(NAFTA),  Reporting  and  recordkeeping 
requirements. 

Dated  August  22. 1994. 
Carol  M.  Browner. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  95  is  proposed  to 
be  added  as  follows: 

PART  95-MANDATORY  PATENT 
LICENSES 

Sec 

95.1  DefiniUons. 

95.2  Petition  for  mandatory  license, 

95.3  Findings  prior  to  application  to 
Attorney  General. 

95.4  Limitations  on  mandatory  licenses. 
Audiority:  42  U.S.C.  7608;  and  Sec.  104. 

Pub.  L.  103-182. 107  Stat.  2057.  2064. 

§95.1    Definitions. 

(a)  As  used  in  this  part,  all  terms  not 
defined  in  this  section  shall  have  the 
meaning  given  them  by  the  Act. 

(b)  Act  means  the  Clean  Air  Act.  as 
amended  (42  U.S.C  7401-7671). 

(c)  Agency  means  the  Environmental 
Protection  Agency. 

(d)  Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency. 

§  95.2    Petition  for  mandatory  license. 

(a)' Any  party  required  to  comply  with 
sections  1 1 1 . 1 1 2  or  202  of  the  Act  (42 
U.S.C.  7411.  7412  or  7521)  may  petition 
to  the  Administrator  for  a  mandatory 
patent  license  pursuant  to  section  308  of 
the  Act  (42  U.S.C.  7608),  under  a  patent 
that  the  petitioner  maintains  is 
necessary  to  enable  the  i>etitioner  to 
comply  with  sections  111.  112  or  202  of 
the  Act. 


(b)(1)  Each  petition  shall  be  signed  by 
the  petitioner  and  shall  state  the 
petitioner's  name  and  address.  If  the 
petitioner  is  a  corporation,  the  petition 
shall  be  signed  by  an  authorized  officer 
of  the  corporation,  and  the  petition  shall 
indicate  the  state  of  incorporation. 
Where  the  petitioner  elects  to  be 
represented  by  counsel,  a  signed  notice 
to  that  effect  shall  be  included  with  the 
petition  at  the  time  of  filing. 

(2)  Each  petition  shall  include  a  copy 
of  the  patent  under  which  a  mandatory 
patent  license  is  sought.  The  petition 
shall  identify  all  current  owners  of  the 
patent  and  shall  include  a  copy  of  all 
assigrunent  documents  relevant  to  the 
patent  that  are  available  from  the  United 
States  Patent  and  Trademark  Office. 

(3)  Each  petition  must  identify  any 
person  whose  interest  the  petitioner 
believes  may  be  affected  by  the  grant  of 
the  license  to  which  the  petition  is 
directed. 

(4)  Each  petition  must  contain  a 
concise  statement  of  all  of  the  essential 
facts  upon  which  it  is  based.  No 
particular  form  of  statement  is  required. 
Each  petition  shall  be  verified  by  the 
petitioner  or  by  the  person  having  the" 
best  knowledge  of  such  facts.  In  the  case 
of  facts  stated  on  information  and  belief, 
the  source  of  such  information  and 
grounds  of  belief  shall  be  given.  The 
Statement  of  facts  shall  include  the 
following: 

(i)  An  identification  of  the  provisions 
of  the  Act  and/or  regulations  thereunder 
that  the  petitioner  maintains  petitioner 
will  be  able  to  comply  with  if  the 
petitioner  is  granted  the  patent  license 
that  is  the  subject  of  the  petition; 

(ii)  An  identification  of  the  nature  and 
purpose  of  the  petitioner's  intended  use 
of  the  patent  license; 

(iii)  An  explanation  of  the 
relationship  betwesn  the  patented 
technology  and  the  activities  to  which 
petitioner  proposes  to  apply  the 
patented  technology,  including  an 
estimate  of  the  effect  on  such  activities 
stemming  from  the  grant  or  denial  of  the 
patent  license; 

(iv)  A  summary  of  facts  demonstrating 
that  the  patent  under  which  a 
mandatory  patent  license  is  sought  is 
being  used  or  is  intended  for  public  or. 
commercial  use; 

(v)  An  explanation  of  why  a 
mandatory  patent  license  is  necessary 
for  the  petitioner  to  comply  with  the 
requirements  of  sections  ill,  112  or  202 
of  the  Act.  and  why  the  patented 
technology  is  not  otherwise  available; 

(vi)  An  explanation  of  why  there  are 
no  other  reasonable  alternatives  for 
accomplishing  compliance  with 
sections  111,  112  or  202  of  the  Act; 


(vii)  An  explanation  of  why  the 
unavailability  of  a  mandatory  patent 
license  may  result  in  a  substantial 
lessening  of  competition  or  a  tendency 
to  create  a  monopoly  in  any  line  of 
commerce  in  any  section  of  the  United 
States; 

(viii)  A  summary  of  efforts  made  by 
the  petitioner  to  obtain  a  patent  license 
from  the  owner  of  the  patent,  including 
the  terms  and  conditions  of  any  patent 
license  proposed  by  p)etitioner  to  the ' 
patent  owmer;  and 

(ix)  The  terms,  if  any,  on  which  the 
owner  of  the  patent  has  proposed  to 
grant  the  petitioner  a  patent  license. 

(5)  Each  petition  shall  include  a 
proposed  patent  license  that  states  all  of 
the  terms  and  conditions  that  the 
petitioner  proposes  for  the  patent 
license. 

(6)  Petitions  shall  be  addressed  to  the 
Assistant  Administrator  for  Air  and 
Radiation,  Mail  Code  6101,  U.S. 
Environmental  Protection  Agency. 
Washington,  DC  20460. 

(c)  Petitions  that  do  not  include  all  of 
the  information  required  in  paragraph 
(b)  of  this  section  shall  be  returned  to 
the  petitioner.  The  petitioner  may 
supplement  the  petition  and  resubmit 
the  petition. 

(d)  If  the  Administrator,  or  the 
Administrator's  designee,  finds  that  the 
criteria  in  §  95.3  are  not  met,  or 
otherwise  decides  to  deny  the  petition, 
a  denial  of  the  petition  shall  be  sent  to 
the  petitioner,  along  with  an 
explanation  of  the  reasons  for  the 
denial. 

(e)  If  the  Administrator,  or  the 
Administrator's  designee,  finds  that  the 
criteria  in  §  95.3  are  met  and  decides  to 
apply  to  the  Attorney  General  for  a 
patent  license  under  section  308  of  the 
Act.  notice  of  such  application  shall  be 
given  to  the  petitioner,  along  with  a 
copy  of  the  application  sent  to  the 
Attorney  General. 

§  95.3    Findings  prior  to  application  to 
Attorney  General. 

The  Administrator,  or  the 
Administrator's  designee,  may  apply  to 
the  Attorney  General,  for  a  mandatory 
patent  license  pursuant  to  section  308  of 
the  Act  (42  U.S.C.  7608)  either  in 
response  to  a  f)etition  under  §  95.2  or  on 
the  Administrator's  or  designee's  own 
initiative,  only  after  expressly  finding 
that  each  one  of  the  following 
mandatory  criteria  is  met: 

(a)  The  application  is  for  a  patent 
license  covering  no  more  than  one 
patent; 

(b)  The  party  to  whom  the  proposed 
patent  license  is  to  be  granted  has 
presented  the  Administrator  or  designee 
with  evidence  that  such  party  has  made 


reasonable  efforts  to  obtain  a  patent 
license  from  the  patent  owner  with 
terms  similar  to  the  license  terms  to  be 
proposed  in  the  application  to  the 
Attorney  General; 

(c)  The  patent  under  which  a  patent 
license  is  sought  in  the  application  to 
the  Attorney  General  is  being  used  or  is 
intended  for  public  or  commercial  use; 

(d)  The  mandatory  patent  license  is 
necessary  for  a  party  to  comply  with  the 
requirements  of  sections  111,  112  or  202 
of  the  Act  (42  U.S.C.  7411,  7412  or 
7521); 

(e)  The  patented  technology  is  not 
otherwise  reasonably  available,  and 
there  are  no  other  reasonable 
alternatives  for  accomplishing 
compliance  with  sections  111.  112  or 
202  of  the  Act  (42  U.S.C.  7411,  7412  or 
7521);  and 

(0  The  unavailability  of  a  mandatory 
patent  license  may  result  in  a 
substantial  lessening  of  competition  or  a 
tendency  to  create  a  monopoly  in  any 
line  of  commerce  in  any  section  of  the 
United  States. 

§  95.4    Limitations  on  mandatory  licenses. 

(a)  If  the  Administrator,  or  the 
Administrator's  designee,  decides  to 
apply  to  the  Attorney  General  for  a 
mandatory  patent  hcense  in  accordance 
with  §  95.3,  the  application  shall 
include  a  proposed  patent  license  with 
the  following  limitations: 

(1)  The  scope  and  duration  of  the 
patent  license  shall  be  limited  to  that 
"necessary  to  permit  the  proposed 
licensee  to  comply  with  the 
requirements  of  the  Act; 

(2)  The  patent  license  shall  be 
nonexclusive; 

(3)  The  patent  license  shall  be  non- 
assignable, except  with  that  part  of  the 
enterprise  or  goodwill  that  enjoys  the 
license; 

(4)  The  patent  hcense  shall  be  for  use 
of  the  licensed  technology  in  the  United 
States  only; 

(5)  The  patent  license  shall  extend 
only  to  those  uses  necessary  to  enable 
the  licensee  to  comply  with  sections 
111.  112  or  202  of  the  Act  (42  U.S.C 
7411,  7412  or  7521); 

(6)  The  patent  license  shall  provide 
for  termination,  subject  to  adequate 
protections  of  the  legitimate  interests  of 
the  licensed  party,  when  the 
circumstances  that  made  the 
compulsory  patent  license  necessary 
cease  to  exist  and  are  unlikely  to  recur; 
and 

(7)  The  patent  license  shall  provide 
for  adequate  remuneration  that  takes 
into  account  the  economic  value  of  the 
license. 

(b)  The  Administrator,  or  the 
Administrator's  designee  may  decide  as 


appropriate  to  include  additional 
conditions,  terms  or  limitations  on  the 
scope  of  the  patent  license  for  which 
application  is  made  to  the  Attorney 
General. 

IFR  Doc.  94-21189  Filed  8-26-94;  8:45  amj. 
BH.UNGCOOC  M60-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67  • 

[Oociiet  Mo.  FEMA-7108J 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  (100-year) 
flood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  (100-year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPt.EMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  ol  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973.  42  U.S.C  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
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the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Fart  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulator^' 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  Octooer  26, 
1987. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  C^mp..  p.  329;  E.O.  12127.  44  FK  19367. 
3CFR.  1979Comp..p.  376 

§  67.4    [Amended] 

2.  The  tables  published  under  tlie 
authority  of  §  67.4  are  proposed  to  be 
amended  as  foHows: 


State 


California 


City/towrv'county 


San  Bernardino 

County, 
(unincorporated 

areas). 


Source  of  flooding 


Mojave  River 


Lenwood  Creek 


Horse  Canyon  Creek 


Sheep  Creek 


Location 


Just  upstream  of  the  Marine  Corps  Supply 

Center  Limit. 
Just  downstream  of  the  Atchison,  Topeka 

and  Santa  Fe  Railroad. 

At  the  Union  Pacific  Railroad  Crossing  

Just  upstream  of  Lenwood  Road 

At  the  Atchison,  Topeka  and  Santa  Fe 

Railroad. 

At  Mam  Street 

Approximately  5.800  feet  upstream  of  f^in 

Street.    - 

Just  downstream  of  Antelope  Highway  

Approximately  1 .400  feet  north  of  the  inter- 
section of  Phelan  Road  and  Sheep 
Creek  Road. 


Just  downstream  of  Antelope  Highway  None  #3 

Approximately  2,000  feet  east  of  the  inter-  None  #2 

section  of  Snroke  Tree  Road  and  Silver 

Rock  Road. 
Just  upstream  of  ttie  CaWomia  Aqueduct  None  #1 

at  a  point  approximately  6,000  feet  east 

of  Oasis  Road. 
Maps  are  available  for  inspection  at  385  North  Arrowhead  Avenue,  San  Bernardino  County.  California.  " 

Send  comments  to  The  Honorable  Harry  Mays.  County  Administrative  Officer.  San  Bernardino  County,  385  North  Arrowhead  Avenue  San 
Bernardino  County.  California  92415. 


» Depth  in  feet  above 

ground.  "Elevation  in  feet. 

(NGVD) 


Existing 


•2.031 

•2.106 

•2.160 
•2,175 

None 

•2,244 
None 


None 
None 


Modified 


•2,031 

•2.107 

•2.158 
•2.180, 

•2.234 

None 
•2,290 


#1 
i»1 


Colorado 


BoukJer  (City)  Boul- 
der County. 


Twomile  Canyon 
Creek. 


WorxJerlartd  Creek 


220  feet  upstream  of  Edgewood  Dnve 


80  feet  downstream  of  Kalmia  Avenue  

At  the  intersection  of  13th  Street  and  Haw- 

ttx>rn  Avenue. 
520  feet  upstream  of  Laketxiar  Drive 


200  feet  downsueam  of  26th  Street 
1 50  feet  upstream  of  26th  Street  .... 
680  feet  upstream  of  26th  Street  .... 


•5.321 

•5,508 
«1 

•5,636 

•5,370 
•5,379 
•5,389 


•5.321 

•5.510 
•5.427 

•5,635 

•5,370 
•5,380 
•5,389 
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CltyAown/county 


Source  of  fkxxjing 


Location 


•Depth  in  feet  above 

grourxl.  •Elevation  m  feet 

(NGVD) 


Existing 


Maps  are  available  for  inspection  at  the  Utilities  Administrative  Otf«e,  1739  Broadway,  Suite  306,  BoukJer,  Cotorado 
Send  comnf»ents  to  The  Honorable  Leslie  Durgin,  Mayor,  City  of  BoukJer.  1739  Broadway,  BoukJer,  Cokxado  80306. 


Modified 


Louisiana 


Farmervilte  (Town)  .. 
Unk>n  Parish 


Bayou  D'Art>onne 
Lake  Tributary  1 . 


Bayou  D'Artx)nf>e 
Lake  TritHrtary  2. 


Approximately   700   feet   downstream   of 

Ban-on  Road. 
Approximately  800  feet  upstream  of  Barron 
Road. 
Maps  are  available  for  inspection  at  Town  Hall,  Town  of  Farmervilte,  407  South  Main  Street,  Farmervilte,  Louisiana. 
Send  comments  to  The  Honorable  WiHte  Davis,  Jr.,  Mayor,  Town  of  Farmervilte,  P.O.  Box  427.  Famienfllle,  Louisiana  71241. 


At  the  downstream  limit  of  detailed  study  .. 

Approximately  2,700  feet  downstream  of 

Stertington  Highway. 
Approximately  1,200  feet  downstream  of 

Fintey  Road. 
Just  downstream  of  Water  Chapel  Road  ... 


Oklahoma  

Purcell  (City)  McClain 
County. 

Canadian  River  

Canadian  River 

(Shaltew  FkxxJing). 

Canadian  River 

Overflow. 
Walnut  Creek  

-    " 

■ 

Approximately  1,500  feet  downstream  of  •I, 033 

U.S.  Highway  77. 
Approximately    12.600   feet   upstream   of  '1.042 

U.S.  Highway  77. 
Just  downstream  of  Atchison,  Topeka  and  f^A 

Santa  Fe  Railroad. 

Approximately  200  feet  north  of  the  inter-  N/A 

section  of  Atchison,  Topeka  and  Santa 
Fe  Railroad  and  Ninth  Avenue  Extended. 

Just  upstream  of  Atchison,  Topeka  and  '1,049 

Santa  Fe  Railroad  Relief  Bridge. 
Approximately  3,400  feet  downstream  of  '1,030 

U.S.  Highway  77. 

Just  downstream  of  U.S.  Highway  77  '1,036 

Approximately  400  feet  upstream  of  Inter-  '1,040 

state  HigtTway  35. 
Approximately   300   feet   downstream   of  '1,043 

Sunset  Dnve  Extended. 
Approximately    4,850    feet    upstream    of  ^    N/A 

Interstate  Highway  35. 
Maps  are  available  for  inspection  at  City  HalJ,  City  of  Purcell,  230  West  Main  Street,  Purcell,  Oklahoma. 
Send  comments  to  The  Honorable  Francis  E.  Anderson,  Mayor,  City  of  Purcell,  P.O.  Box  71.  Purcell,  Oklahoma  73080. 


•87 

'97 

•122 

•142 

•88 

'100 


•1.033 
•1.044 
•1,061 

#2 

•1,057 

•1.034 

•1.038 
•1,048 

'1,049 

'1,050 


Washington 


Cowlitz  County  (Un- 
incorporated 
Areas). 


Toutle  River 


Approximately  16,600  feet  upstream  of  the 
confluence  with  the  Cowlitz  River. 


Approximately  25,000  feet  upstream  of  the 
confluence  with  the  Cowlitz  iiiver. 

Just  upstream  of  Tower  Road I  None  '137 

Approximately  34,800  feet  upstream  of  the  1  None  '146 

confluence  with  the  Cowlitz  River. 

Maps  dre  available  for  inspection  at  Cowliu  County.  Department  of  BuikJfng  and  Planning,  207  Fourth  Avenue  North,  Kelso.  Washington. 
Send  comments  to  The  Honorable  Van  A.  Youngquist.  Chairperson,  Cowlitz  County  Board  of  Commissioners,  Administration  BuikJing,  207 
Fourth  Avenue  North,  Kelso,  Washington  98626. 


•88 


None 


•88 


•116 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  'Tlood  Insurance"). 

Dated:  August  22. 1994. 

KiCnAPQ  T.  MSOFC. 

Associate  Director  for  Mitigation. 

IFR  Doc.  94-21240  Filed  8-26-04;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part*  31, 71, 91, 167. 176,  and 
1B9 

[CQO  87-031] 

RtN2115-ACd8 

Posting  Requirements  on  Inspected 
Vessels  (CGO  87-031) 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  tennination. 

StJMMAflY:  This  rulemaking  project  was 
initiated  to  reduce  requirements  for 
posting  of  nonessential  operational  data 
imposed  by  Coast  Guard  regulations 
under  various  laws  and  international 
agreements.  As  a  result  of  conunents 
received  on  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM),  the 
Coast  Guard  initiated  and  completed  a 
separate  rulemaking  under  docket 
number  CGD  87-031a.  Additionally, 
posting  requirements  have  been 
addressed  in  a  number  of  other  Coast 
Guard  rulemaking  projects.  Therefore, 
the  Coast  Guard  is  terminating  further 
rulemaking  under  docket  number  87- 
031. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Allen  W.  Penn,  Merchant  Vessel 
Inspection  and  Documentation  Division, 
U.S.  Coast  Guard  Headquarters.  (202) 
267-1181. 

SUPPLEMENTARY  INFORMATION:  On  August 
24,  1987  (52  FR  31786).  the  Coast  Guard 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  entitled 
Paperwork  Reduction  Act  of  1980.  In 
that  ANPPJvI,  the  Coast  Guard  solicited 
comments  from  vessel  owners  and 
operators  concerning  unnecessary 
requirements  for  posting  of  information 
on  vessels.  As  a  result  of  the  comments 
received,  the  Coast  Guard  initiated  a 
separate  rulemaking  under  docket 
number  87-031a  (RIN  2115-AC91)  to 
remove  the  requirements  in  46  CFR 
Parts  35.  78.  97,  108, 167.  and  196  that 
merchant  vessels  post  a  copy  ot  Form 
CG-811.  Llfesaving  Signals  and 
Breeches  Buoy  Instructions.  The  final 
rule  was  published  for  that  project  on 
July  22.  1988  153  FR  27686). 
Additionally,  posting  requirements  have 
bftMi  addressed  in  a  number  of  sepani'ie 


rulemakings  involving  oil  pollution, 
vessel  inspection,  and  other  areas. 
Therefore,  this  rulemaking  is  no  longer 
necessary,  and  the  Coast  Guard  is 
terminating  further  rulemaking  under 
docket  number  87-031. 

Dated:  August  19. 1994. 
rC.  Card, 

Chief.  Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
(FR  Doc.  94-21141  Filed  8-26-94;  8:45  ami 
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46  CFR  Subchapter  D 

[CGD  93-031] 

Certification  Standards  for  Oil  Spill 
Response  Vessels 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Coast  Guard  is 
scheduling  a  public  meeting  to  discuss 
inspection  and  certification  standards 
for  oil  sprill  response  vessels  (OSRVs)  of 
less  than  500  gross  tons.  The  purpose  of 
this  meeting  is  to  consider  proposals  for 
inspection  and  certification  standards 
for  OSRVs  that  will  provide  adequate 
protecticm  for  the  crew  and  other 
personnel  from  the  shipboard  hazards  of 
oil  spill  removal,  as  well  as  fire  and 
explosion  risks  associated  with 
handling  combustible  and  flammable 
liquids.  The  requirements  of  subchapter 
D  of  title  46  of  the  Code  of  Federal 
Register  (Tank  Vessels)  are  considered 
to  be  too  stringent  for  these  vessels. 
There  is  also  concern  that  application  of 
these  standards  would  discourage  the 
availability  of  vessels  for  spill  response. 
DATES:  A  public  metjting  will  be  held 
from  9  a.m.  to  3  p.m..  October  5. 1994. 
Written  comments  must  be  received  on 
or  before  November  4. 1994. 
ADDRESSES:  The  public  meeting  will  be 
held  in  room  2415,  Coast  Guard 
Headquarters,  2100  Second  Street.  SVV., 
Washington.  IX:  20593-0001. 
Comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council. Commandant  (G-LRA),  U.S. 
Coast  Guard,  2100  Second  Street.  SW.. 
Washington.  DC  20593-0001. 

Comments  concerning  this  public 
meeting  must  be  received  on  or  before 
November  4,  1994.  Comments  may  be 
mailed  to  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  93-031).  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street.  SW.. 
Wa.shington,  DC  20593-0001  or  may  be 
delivered  to  room  3406  at  the  above 
r.ddress  hetu-?en  8  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 


holidays.  The  telephone  number  is  (202) 
267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  concerning  this  public 
meeting  will  become  part  of  this  docket 
(CGD  93-031)  and  will  be  available  for 
insjjection  or  copying  in  room  34t)6. 
U.S.  Coast  Guard  Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Randall  N.  Crenwelge,  Project 
Manager.  Oil  Pollution  Act  (OPA  90) 
Staff.  (G-MS-A).  (202)  267-6740.  This 
number  is  equipped  to  record  messages 
open  a  24-hour  basis.  Anyone  wishing 
■  to  make  a  presentation  is  requested  to 
call  this  number  and  give  the  following 
information:  docket  number  (CGD  93- 
031):  name:  company  or  organizational 
affiliation  (if  any):  and  the  estimated 
amount  of  time  needed  for  the 
comment. 

SUPPLEMENTARY  INFORMATION: 
Drafting  Information 

The  principal  persons  involved  in 
drafting  this  notice  are  Randall 
Crenwelge.  Project  Manager,  and  Mary- 
Jo  Cooney.  Project  Counsel,  OPA  90 
Staff.  (G-MS-A). 

Background  and  Discussion 

At  present.  46  CFR  subchapter  D 
contains  design  and  inspection 
requirements  for  any  vessel  which  is 
constructed  or  adapted  to  carry  oil  in 
bulk  as  cargo.  This  includes  oil  spill 
response  vessels  (OSRVs).  In  addition, 
section  311(j)  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  (33 
U.S.C.  1321(j)),  as  amended  by  section 
4202(a)(6)  of  the  Oil  Pollution  Act  of 
1990  (OPA  90)  (Pub.  L.  101-380). 
mandates  periodic  inspection  of  major 
equipment,  including  vessels,  used  for 
oil  spill  containment  and  removal. 

G-MVI  Policy  Letter  No.  03-92.  a 
copy  of  which  is  included  in  this 
docket,  establishes  guidance  which  is 
considered  more  appropriate  for  OSRVs 
under  500  gross  tons  (GT).  The  Coast 
Guard  is  considering  issuing  regulations 
to  adopt  the  G-MVI  Policy  Letter  or 
similar  criteria.  This  policy  letter, 
issued  in  March  1992.  was  developed  in 
response  to  a  number  of  comments  on 
an  initial  policy  letter  issued  in 
February  1991.  At  present,  any  OSRV 
which  complies  with  Policy  Letter  No. 
03-91.  is  issued  a  Certificate  of 
Inspection  (COI). 

The  Coast  Guard  believes  that  the 
current  policy  letter  provides  adequate 
guidance  for  the  safety  of  vessels 
engaged  in  oil  spill  removal,  without 
imposing  the  full  requirements  of 
subchapter  D.  The  policy  letter  is 
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intended  to  provide  interim  guidance 
until  a  rulemaking  can  be  completed. 

The  public  is  invited  to  comment  on 
the  adequacy  and  the  economic 
feasibility  of  safety  measures  in  the 
current  G-MVI  policy  letter  and  to  offer 
alternative  recommendations. 
Additionally,  the  Coast  Guard  is 
specifically  interested  in  comments  on 
the  following  issues. 

1.  The  Coast  Guard  has  identified  the 
risks  of  fire  and  explosion  as  the 
principle  safety  concerns  for  developing 
inspection  standards  for  OSRVs.  What 
other  risks  should  be  considered  when 
developing  OSRV  standards? 

2.  Would  it  be  appropriate  for  the 
Coast  Guard  to  define  and  categorize 
OSRVs  as  a  unique  vessel  type,  possibly 
under  a  new  subpart  in  the  tank  vessel 
regulations  contained  in  46  CFR 
subchapter  D? 

3.  The  Coast  Guard  has  developed 
policies  that  require  small  skimming 
vessels  and  barges  less  than  15  Gross 
Tons  (GT)  to  be  subject  to  examination 
rather  than  inspection  for  certification 
(even  if  they  carry  oil  in  bulk).  Vessels 
over  15  GT  that  are  cable  of  retaining  oil 
in  bulk  are  currently  inspected  for 
certification.  What  would  be  an 
appropriate  inspection  threshold  for 
OSRVs? 

4.  What  are  the  appropriate 
construction,  equipment,  stability, 
manning,  and  operating  requirements, 
for  OSRVs  recovering  discharged 
product  with  a  varying  Hash  point 
(grade  of  recovered  oil)? 

5.  Craft  of  opportunity  are  considered 
to  be  essential  by  many  response 
organizations.  The  Coast  Guard  has 
maintained  that  these  vessels  should  not, 
be  used  in  the  same  role  as  inspected 
vessels  unless  they  are  properly 
certified.  What  are  the  appropriate  uses 
of  craft  of  opportunity  during  a  spill 
response  and  what  standards  should 
apply  to  them? 

6.  Numerous  requests  to  substitute 
portable  piping  (hose)  and  over-the-top 
discharge  procedures  for  fixed  transfer 
systems  have  been  submitted  to  the 
Coast  Guard.  What  are  the  appropriate 
safety  requirements  for  transferring 
recovered  oil  to  other  vessels  or 
facilities  using  portable  piping  and  over- 
the-top  procedures?  What  specific 
considerations  should  the  Coast  Guard 
have  for  transfers  in  hazardous  locations 
as  defined  in  46  CFR  111.105? 

7.  Non-dedicated  OSRVs  must  meet 
the  double  hull  provisions  for  tank 
vessels  contained  in  OPA  90.  Although 
a  dedicated  OSRV  and  a  non-dedicated 
OSRV  perform  the  same  functions  when 
operating  in  oil  spill  response  service, 
an  OSRV  that  is  used  in  any  other 
service  (passenger,  freight,  tank  vessel) 


must  have  a  double  hull  for  those 
sections  of  the  ship  that  have  tanks 
containing  recovered  oil.  What  are 
appropriate  construction  and  insp>ection 
requirements  for  non-dedicated  OSRVs? 

8.  How  should  the  provisions  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973  and  the  Protocol  of  1978 
(MARPOL):  and  the  pollution 
prevention  requirements  of  33  CFR 
subchapter  O  be  applied  to  OSRVs? 

9.  Is  it  appropriate  to  incorporate  the 
ABS  Guide  for  Building  and  Classing 
Oil  Recovery  Vessels  or  other 
classification  society  rules  or  guidance 
into  this  rule? 

Dated:  August  22. 1994. 
J.F.  McGowan, 

Acting  Chief  Office  of  Marine  Safety.  Security 

and  Environmental  Protection. 

IFR  Doc.  94-21146  Filed  8726-94;  845  am] 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  580 

[Docket  No.  92-20;  HoVice  4] 

Petition  for  Approval  of  Alternate 
Odometer  Disclosure  Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  preliminary 
determination. 

SUMMARY:  NHTSA's  regulation 
concerning  odometer  disclosure  sets 
forth  procedures  by  which  a  State  may 
petition  for  approval  of  alternate 
disclosure  requirements  to  those 
otherwise  required  by  the  regulation.  In 
accordance  with  these  procedures,  the 
State  of  Florida  has  submitted  a  petition 
for  approval  of  alternate  disclosure 
requirements  allowing  the  State  not  to 
require  the  disclosure  of  the  addresses 
of  motor  vehicle  dealer  transferors  and 
transferees.  NHTSA  believes  that  an 
odometer  disclosure  statement  that  does 
not  include  these  addresses  threatens 
the  integrity  of  the  current  system,  and 
that  Florida's  proposed  alternative  does 
not  properly  accommodate  the.  purposes 
which  these  addresses  serve. 
Accordingly,  NHTSA  preliminarily 
denies  Florida's  petition  for  approval  of 
the  proposed  alternate  disclosure 
requirements. 

DATES:  Comments  concerning  this 
preliminary  denial  are  due  no  later  than 
September  28, 1994. 
ADDRESSES:  Written  comments  should 
refer  to  the  docket  number  of  this  notice 


and  should  be  submitted  to:  Docket 
Section,  Room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  (Docket  hours  are  9:30  a.m.  to 
4:00  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Donaldson,  Office  of  the  Chief  Counsel, 
Room  5219.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW.,  Washington.  D.C.  20590, 
(202)  366-1834. 

SUPPLEMENTARY  INFORMATION: 
Background 

To  address  the  problem  of  odometer 
fraud,  49  U.S.C.  chapter  327  (previously 
15  U.S.C.  1981  et  seq.]  (the  Act) 
provides  that  each  person  transferring 
ownership  of  a  motor  vehicle  must 
disclose  the  mileage  on  the  vehicle's 
title.  The  Act  requires  the  States  to 
conform  their  procedures  to  enable  the 
titles  they  issue  to  be  used  for  odometer 
disclosure.  Section  32705(d)  of  the  Act 
directs  NHTSA  to  approve  alternate 
methods  of  odometer  disclosure 
submitted  by  a  State,  provided  that 
those  methods  are  consistent  with  the 
purposes  of  the  disclosure  required  by 
the  Act. 

NHTSA's  implementing  regulation,  49 
CFR  part  580,  identifies  specific 
elements  to  be  included  in  the  odometer 
disclosure  statement  (49  CFR  580.5  and 
580.7).  The  elements  of  central 
importance  to  the  instant  petition  are 
the  name  and  current  address  of  both 
the  transferor  and  the  transferee.  The 
regulation  also  sets  forth  procedures  a 
petitioning  State  must  follow  to  seek 
approval  of  alternate  requirements  to 
those  otherwise  required  of  the  State  (49 
CFR  580.11).  In  accordance  with  this 
latter  provision,  the  State  of  Florida  has 
submitted  a  petition  for  approval  of 
alternate  disclosure  requirements. 

Basis  for  the  Petition 

Florida  seeks  approval  for  alternative 
procedures  to  those  contained  in  49 
U.S.C.  32705(h)  (previously  15  U.S.C. 
1988(d))  and  49  CFR  580.5  (c)(3)  and 
(c)(4).  (The  petition  identifies 
paragraphs  (c)(2)  and  (c)(3)  of  the 
regulation,  but  it  is  clear  from  its 
context  that  paragraphs  (c)(3)  and  (c)(4) 
were  intended.)  These  provisions 
require  odometer  disclosure  statements 
to  be  made  on  a  title  produced  by  means 
of  a  secure  printing  process  and  to 
include  the  name  and  current  address  of 
the  transferor  and  transferee. 

Florida  currently  uses  two  motor 
vehicle  title  forms,  copies  of  which  were 
submitted  with  the  petition.  In  all 
aspects  of  relevance  here,  the  forms  are 
identical.  Both  forms  contain  one  block 
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for  transfer  of  title  by  seller  on  the  &x>nt 
and  three  blocks  for  dealer  reassignment 
and  one  block  for  application  for  title  on 
the  back.  Florida  states  that  the  transfer 
of  title  and  the  dealer  reassigninent 
blocks  appear  as  prescribed  by  49  CFR 
5S0.5,  except  that  they  do  not  contain  a 
space  for  the  address  of  the  transferor 
and  transferee.  Notwithstanding  the 
absence  of  address  spaces  in  these 
locations.  Florida  asserts  that  its  titles 
comply  with  the  Federal  reqtiirenients 
in  all  cases  except  those  involving 
reassignment  by  a  licensed  motor 
vehicle  dealer. 

Florida  explains  that  State  law 
(Florida  Statutes,  Chapter  319) 
precludes  the  ass^nment  of  a  motof 
vehicle  title  by  anyone  other  than  the 
person  in  whose  name  the  title  was 
issued,  unless  the  person  is  a  dealer. 
Consequently,  in  a  sale  between  non- 
dealers.  Florida  points  out  that  the 
required  addresses  will  be  available 
because  the  transferor's  address  appears 
on  the  front  of  the  title  and  the 
transferee's  address  will  eventually 
appear  in  the  block  for  "Application  for 
Title  by  Purchaser."  Citing  NHTSA's 
determination  (53  FR'No.  151  at  29470. 
Aug.  5, 1988)  that  information  located 
elsewhere  on  the  title  need  not  be 
repeated  in  the  disclosure  statement, 
Florida  argues  that  its  titles  comply  with 
Federal  requirements  related  to  transfers 
between  non-dealers. 

The  alternate  procedures  for  which 
Florida  seeks  approval  apply  to  transfers 
by  or  between  licensed  dealers.  Florida 
acknowledges  that  its  titles  do  not  make 
accommodation  for  the  address  of  a 
dealer.  Instead,  the  dealer  is  required  to 
include  its  license  number  in  the 
reassignment  block  appearing  on  the 
back  of  the  title,  when  effecting  a 
subsequent  transfer.  According  to 
Florida,  the  Department  of  Hi^way 
Safety  and  Motor  Vehicles  (DHS) 
maintains  records  of  all  licensed  dealers 
in  the  State,  indexed  by  both  license 
number  and  name,  from  which  current 
address  information  is  freely  available 
upon  request.  Florida  asserts  that  this 
system  is  superior  to  the  requirement  of 
NHTSA's  regulation,  because  the  State 
records  contain  the  latest  available 
address  information,  and  because 
consumers  can  be  informed  by  the  DHS 
of  avenues  of  relief  through  the  State's 
consumer  complaint  process  and  its 
$25,000  dealer'license  bond. 
Accordingly,  Florida  concludes  that  the 
odometer  disclosiue  procedures  it 
imposes  on  dealers  are  fully  consistent 
with  the  purposes  behind  the  Federal 
odometer  disclosure  requirements,  and 
that  its  petition  should  therefore  be 
granted. 


Preliminary  Dettfiinntion 

With  respect  to  motor  vehicle 
transfers  in  which  no  party  is  a  dealer, 
NHTSA  agrees  that  the  odometer 
disclosine  procedures  Imposed  by 
Florida  comply  with  Federal  odometer 
disclosure  requirements.  While  it  is 
preferable,  from  the  standpoint  of 
clarity,  for  the  purchaser's  address  to 
appear  in  the  transfer  block  on  the  front 
of  the  title,  we  nevertheless  conclude 
that  Florida's  procedure  adequately 
accommodates  all  statutory  and 
regulatory  requirements  covering  these 
non-dealer  transactions. 

NHTSA  does  not  agree,  however,  that 
the  procedures  Florida  imposes  on 
transactions  in  whidi  at  least  one  party 
is  a  dealer  are  consistent  with  the 
purposes  of  the  Federal  requirements. 
Even  assuming  that  constuners  are 
afforded  unhindered  access  to  in-state 
dealer  address  information  maintained 
by  the  DHS  pursuant  to  its  licensing 
authority,  this  system  fails  to  recognize 
the  interstate  nature  of  nootor  vehicle 
transfers.  Should  a  dealer  from  another 
State  be  involved  in  the  chain  of  transfer 
on  a  Florida  title,  the  DHS  would  be 
unable  to  provide  the  required  address 
information.  Moreover,  without  any 
identifying  informatioo  beyond  a 
license  number  from  an  unknown  State. 
it  would  be  extremely  difficult  to 
determine  the  location  of  an  out-of-state 
dealer. 

NHTSA  believes  that  Florida's 
proposed  procedures  would  hinder 
enforcement  efforts,  which  Tely  on 
readily  available  address  information  for 
all  transferors  and  transferees  in  order  to 
trace  the  sales  histories  of  motor 
vehicles.  It  is  also  worth  noting  that  title 
blocks  lacking  a  common  information 
element  accepted  by  most  States  as  the 
norm  for  compliance  with  odometer 
disclosure  requirements  are  more  likely 
to  be  questioned  or  rejected  in  interstate 
transactions.  NHTSA  is  aware  of  several 
sudh  occurrences,  and  is  mindful  of 
their  negative  impacts  on  interstate  title 
transfers.  Accordingly,  the  agency 
concludes  that  Florida's  approach  is 
inconsistent  with  the  purposes  of  the 
odometer  disclosure  laws,  and  it 
preliminarily  denies  Florida's  petition. 

Written  Camments 

Interested  persons  are  invited  to 
comment  on  this  notice.  It  is  requested 
that  ten  copies  be  submitted. 

All  comments  must  be  limited  to  15 
pages  in  length.  This  limitation  is 
intended  to  encourage  commenters  to 
detail  their  primary  arguments  in  a 
concise  fashion.  Necessary  attachmerrts 
may  be  appended  without  regard  to  the 
15-page  Umit.  (49  CFR  553.21.) 


Written  comments  to  the  public 
docket  must  be  received  by  September 
28. 1994.  All  comments  received  before 
the  close  of  business  on  the  comment 
closing  date  will  be  considered  and  vvrill 
be  available  for  examination  in  the 
docket  at  the  above  address  before  and 
after  that  date.  To  the  extent  possible, 
comments  received  after  the  comment 
closing  date  will  also  be  considered. 
However,  action  on  the  petition  may 
proceed  at  any  time  after  that  date. 
Following  the  close  of  the  comment 
period.  NHTSA  will  pubHsh  a  final 
determination  on  the  petition 
responding  to  the  comments.  NHTSA 
will  continue  to  file  relevant  material  in 
the  docket  as  it  becomes  available  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 
Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  should 
enclose,  in  the  envelope  with  their 
comments,  a  self-addressed,  stamped 
postcard.  Upon  receiving  the  comments, 
the  docket  supervisor  will  return  the 
postcard  by  mail. 

Copies  of  all  comments  will  be  placed 
in  Docket  92-20.  Notice  4  of  the  NHTSA 
Docket  Section  in  Room  5109.  Nassif 
Building,  400  7th  Street,  SW.. 
Washington.  D.C.  20590. 

Issued  on:  August  24. 1994. 
|ohn  Womack, 
Acting  Chief  Counsel. 
(PR  Doc.  94-21 250  Filed  8-2fr-»4;  8:45  ami 

BtOmC  COOE  4910-5»-P 


DEPAPTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  638 
P.D.082394A] 

Coral  and  Coral  Reefs  of  0te  Gulf  of 
Mexico  and  South  Atlantic 

AQENCV:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NO AA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  Fishery  management    • 

plan;  request  for  comments. 

SuadMARV:  NMFS  announces  that  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils  have 
submitted  Amendment  2  to  the  Fishery 
Management  Plan  for  Coral  and  Coral 
Reefs  of  the  Gulf  of  Mexico  and  South 
Atlantic  for  review  by  the  Secretary  of 
Commerce  (Secretary).  Written 
comments  are  requested  from  the 
public 


DATES:  Written  comments  must  be 
received  on  or  before  October  21. 1994. 

ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office.  NMFS, 
9721  Executive  Center  Drive.  St. 
Petersburg.  FL  33702. 

Requests  for  copies  of  Amendment  2 
and  supporting  documents  should  be 
sent  to  the  Gulf  of  Mexico  Fishery 
Management  Council.  5401  W.  Kennedy 
Boulevard,  Suite  331.  Tampa.  FL 
33609-2486,  FAX  813-225-7015,  or  to 
the  South  Atlantic  Fishery  Management 
Council,  1  Southpark  Circle,  Suite  306, 
Charleston,  SC  29407-4699,  FAX  803- 
769-^520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305.       '    - 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 


requires  that  a  council-prepared 
amendment  to  a  fishery  management 
plan  be  submitted  to  the  Secretary  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receiving  an  amendment,  immediately 
publish  a  notice  that  the  amendment  is 
available  for  public  review  and 
comment.  The  Secretary  will  consider 
public  comment  in  determining 
approvability  of  the  amendment. 

Amendment  2  would  prohibit  the 
taking  of  wild  live  rock  in  the  exclusive 
economic  zone  (EEZ)  off  the  South 
Atlantic  states  (South  Atlantic)  from  the 
North  CarolinaA/irginia  boundary  to  the 
Dade/Broward  County  line  in  Florida 
and  in  the  EEZ  of  the  Gulf  of  Mexico 
(GulO.  except  off  Florida  north  of 
Monroe  County;  phaseout  wild  live  rock 
harvests  in  the  South  Atlantic  EEZ 


.-*^^ 


south  of  the  Dade/Broward  County  line 
by  1996;  phaseout  wild  live  rock 
harvests  in  the  Gulf  EEZ  off  Florida 
north  of  Monroe  County  by  1997; 
establish  restrictions  on  live  rock 
harvesting  and  possession  and  require 
permits  and  reporting  during  the 
phaseout  periods:  and  allow  and 
facilitate  live  rock  aquaculture. 

Proposed  regulations  to  implement 
Amendment  2  are  scheduled  for 
publication  within  15  days. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  23,  1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[PR  Doc  94-21277  Filed  8-24-94;  2:58  pm| 
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DEPARTMErn*  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Joint  Council  on  Food  and  Agricultural 
Sciences;  Notice  of  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463,  86  Stat.  770-776),  as 
amended,  the  Office  of  Grants  and 
Program  Systems,  Cooperative  State 
Research  Service,  announces  the 
foUouring  meeting: 

Same:  Joint  Council  on  Food  and 
Agricultural  Sciences. 

Date:  September  19-20, 1994. 

Time:  September  19 — 8:00  p.m.-5:00  p.m.; 
September  20 — 8:00  a.m.-5:00  p.m. 

Place:  The  Latham  Hotel,  3000  M  Street. 
NW.  Washington,  DC 

T)-pe  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  named  below. 

Purpose:  To  review  issues  pertinent  to  the 
Joint  Council  and  the  1995  Farm  Bill,  brief 
members  on  CSRS-ES  reorganization,  and 
determine  the  Joint  Council  report 
methodology  for  writing  Priorities  and 
Accomplishjnents  of  the  Science  and 
Education  System. 

Contact  Person  for  Agenda  and  More 
Information:  Ms.  Marshall  Tarkington, 
Executive  Director.  Science  and  Education 
Advisory  Committees,  Room  316-A, 
Administration  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250: 
Telephone  (202)  720-3684. 

Done  in  Washington,  DC.,  this  17lh  day  of 
August  1994. 

William  D.  Carlson, 

Associate  Administrator. 

|FR  Doc.  94-21192  Filed  8-26-94.  8:45  am) 
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Federal  Crop  Insurance  Corporation 

Announcement  of  the  Federal  Crop 
Insurance  Corporation's  Pending 
Evaluation  of  County  Potato  Insui^nce 
Programs 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  announces 
intent  to  evaluation  its  potato  program. 
Additionally,  this  announcement 
solicits  public  comments  and 
suggestions  for  improvement  and 
increased  participation  in  FCIC's  potato 
program. 

DATES:  Submit  written  comments  and 
suggestions  by  October  28,  1994  to 
assure  consideration. 
ADDRESSES:  Evaluation  Division. 
Federal  Crop  Insurance  Corporation, 
P.O.  Box  419293.  Kansas  City,  MO 
64141. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vondie  W.  O'Connor,  Jr.,  Acting 
Director,  telephone  (816)  926-6343. 
(Address  is  listed  above.). 
SUPPl-EMENTAflY  INFORMATION:  The 
Federal  Crop  Insurance  Corporation 
conducts  continuing  evaluations  of  its 
insurance  programs.  Crop  evaluations 
provide  valuable  insight  into  how  well 
programs  are  operating,  the  extent  to 
which  they  are  serving  the  customer,  the 
quality  of  the  customer  service 
provided,  the  program's  strengths, 
weaknesses,  and  cost  effectiveness. 
Evaluations  provide  information 
necessary  for  FCIC  to  work  toward  the 
continued  improvement  of  its  crop 
insurance  programs. 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  directed  that  FCIC  take 
necessary  actions  to  improve  the 
actuarial  soundness  of  multiple  peril 
crop  insurance  and  to  achieve,  on  and 
after  October  1,  1995,  a  projected  loss 
ratio  not  to  exceed  1.10.  Therefore,  crop 
programs  experiencing  high  loss  ratios 
and  high  net  losses  are  priority 
programs  for  FCIC  to  evaluate.  For  crop 
years  1989-1993,  FCIC's  potato  program 
experienced  a  loss  ratio  of  2.00  and  a 
net  loss  (premium  less  indemnity)  of 
approximately  $57,000,000. 

The  evaluation  will  include  a  review 
of  actuarial  and  underwriting 
performance;  accuracy  of  existing 
program  dates  (sales  closing,  final 


planting,  acreage  reporting,  and  contract 
cancellation);  effect  of  unit  division  and 
related  rate  impacts;  determination  of 
insurance  coverage,  an  analysis X)f  cause 
of  loss,  frequency  and  severity  of  losses 
and  other  pertinent  program  factors.  In 
addition,  loss  adjustment  procedure  and 
training  will  be  evaluated. 

Done  in  Washington.  DC  on  August  15, 
1994. 
Kenneth  0.  Ackerman, 

Manager,  Federal  Crop  Insurance 

Corporation. 

[PR  Doc.  94-21248  Filed  8-26-94;  8:45  am| 
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Food  and  Nutrition  Service 

Food  Stamp  Program;  Food  Stamp 
Recipient  Claims  Collection;  Test  of 
Federal  Salary  Offset  Procedures 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  General  Notice. 

SUMMARY:  The  Department  hereby  gives 
notice  that  it  intends  to  test  Federal 
salary  offset  (salary  offset)  procedures  as 
a  means  of  collecting  debts  which 
Federal  and  U.S.  Postal  Service  (USPS) 
employees  owe  the  Department  for 
overissued  food  stamp  benefits.  This 
General  Notice  describes  the  types  of 
debts  to  be  collected  and  the  salary 
offset  procedures,  including  the  method 
by  which  Federal  and  USPS  employees 
who  owe  food  stamp  recipient  claims 
will  be  identified,  and  how  they  will  be 
notified  about  the  collection  action  and 
about  their  rights  and  responsibilities 
witli  respect  to  that  action. 
DATES:  This  notice  will  be  effective 
September  28, 1994.  Comments  will  be 
accepted  until  November  28.  1994. 
Implementation  of^HPtotlivnU  %cgin 
September  28,  1994. 
ADDRESSES:  Comments  should  be 
addressed  to  James  I.  Porter,  Supervisor, 
Issuance  and  Accountability  Section. 
State  Administration  Branch,  Program 
Accountability  Division,  Food  Stamp 
Program,  3101  Park  Center  Drive,  Room 
905,  Alexandria,  Virginia  22302. 
Comments  can  be  reviewed  at  that 
address  during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  I.  Porter,  Supervisor,  Issuance  and 
Accountability  Section,  State 
Administration  Branch,  Program 
Accountability  Division,  Food  Stamp 


Program,  3101  Park  Center  Drive,  Room 
905,  Alexandria,  Virginia  22302, 
telephone  (703)  305-2385. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  General  Notice  is.issued  in 
conformance  with  Executive  Order 
12886. 

Executive  Order  12372 

The  FSP  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.551.  For  the  reasons  set  forth  in  the 
final  rule  and  related  notice  to  7  CFR 
3015,  Subpart  V  (48  FR  29115),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  vsrith 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354,  94  Stat.  1164,  September  19, 
1980).  William  E.  Ludwig. 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  notice  will  affect  the  State 
and  local  agencies  which  administer  the 
Food  Stamp  Program  and  individuals 
who  have  received  excess  food  stamp 
benefits. 

Paperwork  Reduction  Act 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

Background 

1.  General 

a.  The  need  for  salary  offset 
procedures  for  the  FSP.  Individuals 
currently  owe  the  Department  about 
$800  million  for  food  stamp  benefits 
which  they  have  received  in  excess  of 
the  amounts  to  which  they  were 
entitled.  A  subgtantid  portion  of  the 
$800  million  is  not  being  repaid.  The 
Department  is  concerned  about  this 
situation  and  is  augmenting  its  policies 
and  procedures  to  improve  collections 
of  this  debt. 

A  major  initiative  in  this  effort  is  the 
Federal  income  tax  refund  offset 
program  (FTROP).  Through  FTROP  the 
Department  is  collecting  debts  for 
overissued  food  stamp  benefits 
(recipient  claims)  from  individual 
debtors'  Federal  income  tax  refunds.  In 
brief,  FTROP  operates  by  matching 
information  about  recipient  claims 
against  Internal  Revenue  Service  (IRS) 
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data  on  taxpayers,  and  before  any 
.  refund  otherwise  payable  is  made,  by 
deducting  the  recipient  claim  from  the 
refund.  Chily  those  recipient  claims  due 
to  inadvertent  household  errors  (IHE's) 
and  intentional  Program  violations 
(IPV's)  are  collected  through  FTROP. 
and  those  types  of  claims  are  collected 
only  when  liable  individuals  are  not 
participating  in  the  FSP.  Recipient 
claims  due  to  errors  by  State  agencies 
are  not  collected  through  FTROP.  The 
FTROP  procedures  are  contained  in  a 
General  Notice  published  August  20, 
1991  at  56  FR  41325. 

The  IRS  requires  that  Federal  agencies 
participating  in  FTROP  use  all 
reasonable  collection  efforts  before 
referring  a  debt  for  collection  from 
Federal  income  tax  refunds.  The  IRS 
views  salary  offset  as  such  an  effort  and 
therefore  requires  participation  in  salary 
offset  or  at  a  minimum,  deiotion  of 
claims  which  are  eligible  for  salary 
offset  from  lists  of  claims  submitted  to 
the  IRS  for  collection  through  FTROP. 
(See  26  CFR  301.6402-6(b)(l)(iii)  and 
(c)(2)  of  the  IRS  regulations.)  As  under 
FTROP,  the  salary  offset  procedures  for 
the  FSP  will  be  used  for  IHE  and  IPV 
claims  only  and  only  when  the 
individuals  Uable  for  the  claims  are  not 
currently  participating  in  the  FSP. 

b.  Authorities  for  Salary  Offset.  The 
Debt  Collection  Act  of  1982,  (Public 
Law  97-365),  amended  5  U.S.C  5514  to 
authorize  Federal  agencies  to  offset  the 
salaries  of  Federal  employees  who  are 
delinquent  on  debts  owed  to  the  Federal 
government.  The  Office  of  Personnel 
Management  (OPM)  implemented  5 
U.S.C  5514  by  promulgating  regulations 
at  5  CFR  550.1101-1108  (Collection  by 
Offset  from  Indebted  Government 
Employees).  Ptirsuant  to  5  U.S.C 
5514(b)(1),  the  Department  promulgated 
regulations  at  7  CFR  3.51  through  3.68 
implementing  salary  offset. 
Departmental  regulations  at  7  CFR  3.68 
delegate  to  individual  USDA  agencies 
the  authority  to  act  for  the  Secretary 
under  those  regulations  and  to  issue 
regulations  or  policies  not  inconsistent 
with  the  Departmental  regulations  and 
v«th  the  OPM  regulations.  Section 
13941  of  the  Omnibus  Budget 
Reconcihation  Act  of  1993  (Pubhc  Law 
103-66,  signed  August  10,  1993) 
authorizes  disclosure  of  food  stamp 
casefile  information  to  Federal  agencies 
for  purposes  of  collecting  recipient 
claims  (except  those  caused  by  State 
agency  errors)  from  Federal  salaries. 
Finally.  SecUon  17(b)(1)  of  the  Food 
Stamp  Act  of  1977.  as  amended,  (the 
Act)  (7  U.S.C  2026(b)(1)),  authorizes  the 
Secretary  to  conduct  pilot  projects  to 
test  program  changes  that  might 
increase  the  efficiency  of  the  FSP.  This 


General  Notice  is  being  published  under 
those  authorities. 

Pursuant  to  Section  13  of  the  Act  (7 
U.S.C.  2022).  and  subject  to  the 
standards  of  FSP  regulations  at  7  CFR 
273.18,  the  authority  to  settle  claims 
against  households  has  been  delegated 
to  State  agencies  at  7  CFR  271.4(b).  Food 
stamp  coupons  issued  pursuant  to  the 
Act  are  deemed  to  be  obligations  of  the 
United  States  (7  U.S.C.  2024(d)).  Under 
these  statutes  and  regijlations,  State 
agencies,  establish,  collect  and  maintain 
records  of  FSP  recipient  claims.  State 
agencies  return  amounts  collected  to  the 
Federal  government,  less  a  statutory 
"retention  amount"  established  to 
encourage  collection  of  recipient  claims 
(7  U.S.C.  2025(a)). 

The  provisions  of  this  Notice 
incorporate  Departmental  regulations  on 
salary  offset  (7  U.S.C.  3.51  et  seq.).  and 
supplement  and  modify  these 
procedures  to  the  extent  necessary  to 
accommodate  the  position  of  State 
agencies  as  priiharily  responsible  for 
establishing,  collecting  and  maintaining 
records  on  recipient  claims.  These 
additions  and  modifications  are 
consistent  with  OPM  regulations  on 
salary  offset. 

c.  Overview  of  Salary  Offset 
Procedures  for  the  FSP.  Salary  offset  has 
three  phases  and  is  operated  on  an 
annual  cycle.  In  the  first  phase,  FSP 
recipient  claims  are  matched  against 
records  of  all  active  Federal  civilian  and 
military  employees,  including  USPS 
employees.  The  recipient  claims  used 
for  the  salary  offset  match  are 
consolidated  from  lists  of  recipient 
claims  provided  by  State  agencies  as 
part  of  FTROP  procedures.  The  Federal 
employee  records  are  maintained  by  the 
Department  of  Defense  (DoD)  and  the 
USPS.  The  match  identifies  Federal 
employees  (including  USPS  employees) 
and  their  employing  agencies,  and 
provides  employee  and  emplojing 
agency  addresses  to  FNS.  Tliis  match 
will  be  conducted  in  accordance  with 
the  Computer  Matching  and  Privacy  Act 
of  1988.  As  required  by  that  statute,  the 
public  has  been  advised  of  this 
matching  program  by  the  publication  of 
three  General  Notices.  A  General  Notice 
was  pubhshed  September  17. 1993  at  58 
FR  48633  advising  the  public  of  the 
systems  of  records  involved.  A  second 
General  Notice  was  published  March  1 , 
1994  at  59  FR  9733  advising  the  public 
of  the  match  with  DoD.  A  third  General 
Notice  was  published  August  17,  1994 
at  59  FR  42205  advising  the  public 
about  the  match  with  t^  USPS. 
Recipient  claims  which  these  matches 
identify  as  obligations  of  Federal . 
employees  are  deleted  from  files  of 
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recipient  claims  to  be  referred  to  the  IRS 
for  collection  through  the  FTROP. 

During  the  secona  phase  of  food 
stamp  salary  offset  procedures,  recipient 
claims  identified  in  the  match  are 
referred  to  State  agencies.  After  a  review 
of  their  records  to  determine  if  the 
recipient  claim  is  still  owed  and  the 
accuracy  of  the  amount  of  the  claim. 
State  agencies  send  Federal  employees 
an  advance  notice  of  salary  offset 
(advance  notice).  The  advance  notice 
provides  these  individuals  30  days  to 
voluntarily  repay  the  claim  or  provide 
documentation  that  all  or  part  of  the 
claim  is  not  legally  collectible.  Claims 
for  which  responses  are  not  received,  or 
for  which  replies  are  late  or  do  not 
provide  adequate  documentation,  are 
referred  to  the  FNS  National  Office  for 
collection  by  salary  offset. 

In  the  third  phase  of  salary  offset,  by 
means  of  a  notice  of  intent,  FNS  notifies 
Federal  employees  owing  recipient 
claims  referred  by  State  agencies  that 
FNS  intends  to  collect  the  debt  from  the 
employee's  salaries.  This  notice  of 
intent  includes  information  about 
appeal  rights,  pertinent  time  frames  and 
other  information  which  is  required  for 
that  notice  by  Departmental  regulations 
on  salary  offset.  Subject  to  the  responses 
to  notices  of  intent,  FNS  proceeds  with 
action  to  collect  the  debts.  As 
mentioned  above,  FNS  follows 
Departmental  procedures  on  salary 
offset  as  modified  in  this  Notice. 

The  Department  plans  to  conduct  the 
initial  cycle  of  salary  offset  procedures 
(matching/deletion,  voluntary 
repayment  and  salary  offset)  during 
calendar  year  1994. 

2.  Discussion  of  the  General  Notice 

a.  Claims  Subject  to  Salary  Offset.  All 
claims  submitted  by  State  agencies 
participating  in  FTROP  are  subject  to 
the  matching  procedures  specified  in 
this  General  Notice.  The  General  Notice 
also  provides  that  recipient  claims 
identified  by  the  match  will  be  subject 
to  the  salary  offset  procedures  specified 
in  this  Notice. 

b.  Identification  of  Recipient  Claims 
Ov\-ed  by  Federal  Employees.  As  already 
mentioned,  one  of  the  preliminary  steps 
of  salary  offset  is  matching  food  stamp 
recipient  claim  files  provided  by  State 
agencies  participating  in  FTROP  to 
certain  records  of  Federal  employment 
maintained  by  DoD  and  USPS,  this 
match  identifies  recipient  claims  owed 
by  Federal  employees. 

The  Department  wants  to  ensure  that 
State  agencies  protect  information  they 
receive  from  DoD  and  USPS  from  the 
time  they  receive  it.  Consequently,  this 
Notice  provides  that  when  FNS  receives 
Federal  employment  information  for  a 


particular  State  agency,  it  will  first 
notify  the  State  agency  of  that  matter  in 
writing  accompanied  by  a  data  security 
and  confidentiality  agreement  for  the 
State  agency  to  sign  and  return.  When 
that  agreement  is  returned.  FNS  will 
then  provide  the  information  to  the 
State  agency.  Concurrently  with 
pubhcation  of  this  General  Notice,  FNS 
is  providing  State  agencies  a  sample 
notification  letter  with  the  language  of 
the  data  security  and  confidentiality 
agreement. 

The  matching  of  State  agency 
recipient  claims  with  DoD  and  USPS 
data  files  will  be  conducted  under  the 
terms  of  Memorandums  of  Agreement 
(Agreement)  between  USDA  and  DoD, 
and  between  USDA  and  the  USPS.  The 
Agreements  require  that  if  the  records 
obtained  from  DoD  and  the  USPS  are 
disclosed  to  a  State  or  local  agency, 
those  entities  must  agree  in  writing  to 
abide  by  the  data  security  and 
confidentiality  protection  measures 
specified  in  the  Agreements.  This 
Notice  specifies  those  protection 
measures  and  requires  that  State 
agencies  extend  diem  to  any  contractors 
or  other  non-State  agency  entities  to 
which  the  records  may  be  disclosed. 
The  requirements  are  typical  data 
security  and  usage  controls,  and  should 
require  minimal  additional  resources 
from  State  agencies. 

This  Notice  requires  that,  prior  to 
taking  additional  action  to  collect 
claims  matched  against  Federal 
employment  records.  State  agencies 
review  those  claims  to  verify  the 
amoi/nt  owed,  and  to  remove  any  claims 
which  have  been  paid,  are  being  paid  or 
which  for  other  reasons  are  not 
collectible.  The  Notice  requires  this 
review  so  that  no  salary  offset  action 
will  be  taken  unless  that  individual 
owes  an  FSP  recipient  claim. 

c.  State  Agency  Advance  Notice  of 
Salary  Offset.  This  Notice  requires  that, 
following  the  review  just  described. 
State  agencies  provide  each  Federal 
employee  verified  as  owing  a  recipient 
claim  (debtor)  with  an  advance  notice  of 
salary  offset  (advance  notice).  This 
advance  notice  will  provide  the  debtor 
certain  information  about  the  recipient 
claim  and  will  offer  the  debtor  an 
opportunity  to  repay  the  claim 
voluntarily.  Although  it  is  not  required, 
the  Department  is  providing  a  voluntary 
repayment  opportimity  for  several 
reasons.  It  offers  debtors  a  way  to  repay 
the  recipient  claim  without  involving 
their  employing  agency.  It  provides 
State  agencies  a  way  of  collecting  some 
recipient  claims  without  the  delay 
which  salary  offset  entails.  Furthermore, 
recipient  claims  collected  by  State 
agencies  avoid  the  administrative  cost  to 


the  Federal  government  involved  with 
actual  salary  offset. 

The  Department  wants  State  agency 
collection  efforts  to  proceed  promptly 
but  in  such  a  way  that  they  can  be 
integrated  into  State  agency  operations 
without  disrupting  other  operations. 
Consequently,  this  Notice  requires  that 
advance  notices  be  mailed  or  otherwise 
provided  to  debtors  at  the  addresses 
provided  by  FNS  within  60  days  of  State 
agency  receipt  from  FNS  of  the  list 
discussed  just  above.  The  addresses  will 
be  those  which  DoD  and  USPS  provided 
throiigh  the  matching  program. 

Recipient  claims  owed  by  Federal 
employees  who  do  not  voluntarily  pay 
them  directly  to  the  State  agency  in 
response  to  the  advance  notice  will  be 
collected  through  salary  offset. 
Consequently.  FNS  is  requiring  that 
within  90  days  of  the  date  of  the 
advance  notice,  the  State  agency  must 
refer  to  FNS  all  claims  for  which  the 
State  agency  does  not  receive  timely  and 
adequate  response  as  discussed  below. 
The  advance  notice  allows  debtors  30 
days  to  respond  to  State  agencies.  The 
90-day  period  will  give  State  agencies 
60  days  beyond  that  time  frame  to  refer 
claims  to  FNS.  This  Notice  specifies  that 
such  referral  will  consist  of  a  copy  of 
the  advance  notice  and  copies  of  records 
relating  to  the  claim.  This  Notice 
specifies  that  records  relating  to  the 
claim  consist  of  copies  of  all  written 
actions  relating  to  the  claim.  Such 
records  include  copies  of  demand 
letters,  results  of  fair  hearings,  advance 
notices  of  disqualification  hearings,  the 
results  of  such  hearings,  any  legal 
actions,  records  of  payments,  and 
correspondence  from  the  debtor 
subsequent  to  the  advance  notice. 

This  Notice  specifies  the  required 
content  of  the  advance  notice. 
(Concurrently  with  publication  of  this 
Notice,  FNS  is  providing  State  agencies 
a  sample  format  for  the  advance  notice.) 
First,  the  advance  notice  must  state  that, 
according  to  State  agency  records,  the 
debtor  is  liable  for  a  recipient  claim  for 
a  specified  dollar  amount  due  to 
receiving  excess  food  stamp  benefits. 
State  agencies  are  encouraged  to  include 
as  much  other  information  about  the 
claim  as  possible,  including  such  things 
as  whether  the  claim  was  caused  by 
household  error  or  intentional  Program 
violation,  the  date  of  the  initial  demand 
letter,  any  hearings  or  court  actions 
which  relate  to  the  claim,  and  what,  if 
any,  payments  have  reduced  the  amount 
of  the  original  claim. 

The  advance  notice  must  also  state 
that  the  debtor  was  found  through  a 
computer  match  to  be  employed  by  a 
Federal  agency,  and  it  must  state  the 
name  and  address  of  the  employing 


agency.  The  advance  notice  must  state 
that  the  computer  match  was  conducted 
according  to  procedures  required  by  the 
Privacy  Act  of  1974,  as  amended.  TTiis 
information  is  required  so  that  debtors 
know  the  source  of  the  information 
about  their  employment  and  that  it  was 
obtained  under  authority  of  law. 

The  advance  notice  must  further 
advise  debtors  that  the  authority  to 
collect  debts  such  as  food  stamp 
recipient  claims  fit>m  Federal  salaries  is 
the  Debt  Collection  Act  of  1982.  The 
advance  notice  must  also  state  that  the 
subject  claim  will  be  referred  to  FNS  for 
such  collection  action  unless,  within  30 
days  of  the  date  of  the  advance  notice, 
the  State  agency  receives  payment  in 
full  or  an  acceptable  installment 
payment  on  the  claim.  With  respect  to 
payments,  the  advance  notice  must  state 
several  things.  Claims  of  $50  or  less 
must  be  paid  in  full  within  30  days  or 
they  will  be  referred  for  collection  from 
the  debtor!*  Federal  salary.  Claims  of 
more  than  $50,  if  not  paid  in  full  within 
30  days,  must  be  paid  in  installments  of 
at  least  $50  a  month.  Debtors  may  pay 
more  than  $50  in  any  installment 
payment.  The  advance  notice  must  state 
the  monthly  due  date  of  installment 
payments  for  the  claim  and  that  if  a 
monthly  installment  payment  of  at  least 
$50  is  not  received  by  the  monthly  due 
date,  the  claim  will  be  referred  to  FNS 
for  salary  offset  with  no  further 
opportunity  to  enter  a  voluntary 
repayment  agreement. 

The  advance  notice  must  also  provide 
the  name,  address  and  phone  number  of 
a  State  agency  contact  (an  individual  or 
unit)  for  repayment  and/or  discussion  of 
the  claim.  The  advance  notice  must  also 
advise  that  debtors  may  submit 
documentation  to  State  agencies 
showing  such  things  as  payment  of  all 
or  part  of  the  claim,  or  that  the  claim  is 
not  legally  collectible.  Second,  unless 
such  documentation  clearly  shows  that 
the  claim  has  been  paid  or  is  not  legally 
collectible,  the  State  agency  will  refer 
the  claim  to  FNS  for  collection  from  the 
debtor's  salary.  Third,  State  agencies 
will  notify  debtors  in  writing  when 
claims  will  not  be  referred  for  collelction 
from  salaries.  Fourth,  debtors  have  the 
right  to  a  formal  appeal  to  FNS.  and 
notice  to  debtors  about  how  to  make 
such  an  appeal  is  required  before  any 
collection  action  from  salaries  is  taken. 

d.  State  agency  retention  and 
reporting  of  collections.  For  purposes  of 
calculating  amounts  of  collections 
which  State  agencies  retain,  all  claims 
collected  under  the  provisions  of  this 
Notice  will  be  treated  as  if  they  were 
collected  by  the  State  agency. 
Specifically,  this  Notice  provides  that, 
for  recipient  claims  paid  voluntarily  and 


through  salary  offsets.  State  agencies 
will  retain  collections  at  the  rates 
specified  at  7  CFR  273.18(h)  for  the 
appropriate  reporting  period  for  Form 
FNS-209,  Status  of  Claims  Against 
Households.  From  time  to  time  as 
volume  warrants.  FNS  will  provide 
reports  and  transfer  amounts  collected 
from  salaries  to  State  agencies. 

State  agencies  will  report  all 
collections  on  the  FNS-209.  Annixally, 
along  with  the  referral  to  FNS  of  claims 
without  the  prompt  and  adequate 
response  required  in  this  Notice.  State 
agencies  are  required  to  report  to  FNS 
the  number  and  dollar  amount  of  claims 
paid  and  being  paid  by  installments  and 
the  dollar  amoimt  of  collections  in 
response  to  notices  of  intent.  If  a  debtor 
fails  to  make  an  installment  payment, 
within  90  days  of  that  default  State 
agencies  are  required  to  refer  the  claim 
to  FNS,  reporting  the  default,  the  dollar 
amount  collected  and  the  balance  due. 

e.  FNS  Actions  on  Claims  Referred  by 
State  Agencies.  This  Notice  states  that, 
subject  to  certain  modifications 
described  below,  the  procedures  at  7 
CFR  3.51-3.68  will  apply  to  claims 
referred  by  State  agencies  to  FNS  for 
salary  offset. 

Three  additions  will  be  made  to  the 
definitions  set  forth  at  7  CFR  3.52.  The 
term  "debts"  is  further  defined  to 
include  recipient  claims  established 
according  to  7  CFR  273.18,  and  the 
terms  "State  agency"  and  "FNS"  are 
defined  as  set  forth  in  7  CFR  271.2. 

The  Departmental  rules  require  that, 
using  the  Notice  of  Intent  to  Offset 
Salary  (notice  of  intent)  set  forth  at  7 
CFR  3.55,  the  Department  provide 
notice  to  the  debtor  30  days  prior  to 
offsetting  the  debtor's  salary.  This 
procedure  and  the  notice  of  intent 
specified  at  7  CFR  3.55  will  be  used  for 
FSP  recipient  claims  as  described 
below. 

The  provisions  of  the  notice  of  intent 
are  largely  self-explanatory.  The  notice 
of  intent  sets  forth  the  amount  of  the 
debt  and  the  facts  which  gave  rise  to  it, 
and  describes  how  the  actual  offset  will 
be  conducted,  including  frequency  and 
amount  of  the  salary  deductions.  The 
notice  of  intent  advises  the  debtor  about 
the  method  and  time  period  for 
requesting  a  hearing  and  that  a  timely 
hearing  request  will  stay  the  collection 
proceedings.  The  notice  of  intent  also 
advises  how  the  hearing  will  be 
conducted,  and  the  time  frame  for 
issuance  of  decisions.  It  also  advises  the 
debtor  of  the  penalties  for  making  or 
submitting  any  knowingly  false  or 
frivolous  statements,  representations  or 
evidence. 

Three  sections  of  the  notice  of  intent 
require  some  additonal  explanation  as 


applied  to  FSP  recipient  claims.  First,  7 
CFR  3.55(d)  requires  that  the  notice  of 
intent  explain  the  Department's 
requirements  regarding  payments  o^ 
interest,  penalties  and  administrative 
costs,  unless  such  payments  are  waived 
in  accordance  with  31  U.S.C.  3717  and 
7  CFR  3.34.  These  charges  are  being 
waived  as  explained  in  detail  below. 
Accordingly,  the  notice  of  intent  for  FSP 
recipient  claims  will  not  include  an 
explanation  of  these  charges.  Second.  7 
CFR  3.55(e)  requires  that  the  notice  of 
intent  explain  the  debtor's  right  to 
inspect  and  copy  Department  records 
relating  to  the  debt.  As  explained  below, 
for  FSP  recipient  claims,  die  notice  of 
intent  will  also  include  an  explanation 
of  the  right  to  request  and  receive  copies 
of  the  records  from  the  Department,  and 
a  statement  of  the  time  for  making  such 
a  request,  which  is  established  under  7 
CFR  3.60(a).  Third,  7  CFR  3.55(0 
requires  that  the  Department's  notice  of 
intent  advise  the  debtor  of  the 
procedures  for  proposing  a  repayment 
agreement  in  Ueu  of  salary  offset.  As 
explained  below,  this  explanation  and 
procedure  will  not  be  included  in  the 
FSP  notice  of  intent. 

Departmental  regulations  at  7  CFR 
3.65  and  3.55(d)  set  forth  the  procedures 
for  charging  interest,  penalties,  and 
administrative  costs  for  salary  offset. 
Current  FSP  regulations  do  not 
authorize  collection  of  interest, 
penalties  or  administrative  costs  for  FSP 
recipient  claims.  Accordingly,  diere  are 
no  administrative  mechanisms  in  place 
for  the  assessment  and  notice  of  such 
charges.  The  Department  believes  that  it 
would  not  be  adiministratively  cost 
effective  or  feasible  to  establish  such 
mechanisms  for  the  purposes  of  this  test 
of  salary  offset.  Therefore,  pursuant  to  7 
CFR  3.34(c)(4),  the  Secretary  has 
determined  that  collection  of  such 
charges  is  not  in  the  best  interests  of  the 
United  States  and  hereby  waives 
collection  of  such  charges.  Accordingly, 
as  noted  above,  the  FSP  notice  of  intent 
will  not  include  an  explanation  of 
interest  and  related  charges. 

Departmental  regulations  at  7  CFR 
3.60  set  forth  procedures  for  the  review 
of  Departmental  records  relating  to 
debts  to  be  collected  by  salary  offset, 
and  provide  that,  upon  a  timely  request, 
the  Department  will  permit  debtors  to 
inspect  and  copy  those  records.  For 
purposes  of  FSP  salary  offset,  upon  a 
debtor's  request,  the  Department  will 
also  provide  copies  of  the  records.  The 
Department  believes  that  this  offer  is 
appropriate  because  the  records  will  be 
located  at  the  FNS  National  Office  while 
debtora  are  located  throughout  the 
country.  For  their  requests  to  be 
considered  timely,  as  provided  in  7  CHI 
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3.60(a).  debtors  must  submit  a  letter 
requesting  copies  of  the  records  (or 
requesting  an  opportunity  to  inspect  or 
copy  the  records)  within  30  calendar 
days  of  the  date  of  the  FSP  notice  of 
intent.  As  stated  above,  the  notice  of 
intent  will  advise  debtors  of  these 
procedures  and  deadlines. 

Departmental  salary  offset  regulations 
at  7  CFR  3.61  provide  debtors  the 
opportunity  to  propose  a  written 
repayment  agreement  in  lieu  of  salary 
offset,  subject  to  approval  by  the 
Secretary.  OPM  regulations  at  5  CFR 
550.1104(d)(6)  provide  that  this 
opportunity  is  not  required  if  the  debtor 
was  previously  provided  such  an 
opportunity.  Current  FSP  regulations  at 
7  CFR  273.18(g)(2)  provide  that 
opportunity  at  the  time  of  the  iiiitial 
demand  letter  on  the  recipient  claim. 
The  State  agency  advance  notice  of 
salary  offset  offers  a  second  such 
opportunity.  Accordingly,  the  FSP 
notice  of  intent  will  not  offer  debtors  an 
opportimity  to  enter  into  a  written 
agreement  to  repay  the  debt. 

The  remaining  FSP  salary  offset 
procedures  relate  primarily  to  hearings 
which  debtors  may  request  and  to  the 
procedures  fort^ie actual  offsets  from 
salaries.  These  procedures  shall  operate 
as  set  forth  in  the  Departmental 
regulations,  and  they  are  briefly 
described  below. 

The  Departmental  regulation  at  7  CFR 
3.56  provides  that  debtors  have  30  days 
to  request  a  hearing  on  the  existence  or 
amoimt  of  the  claim,  or  on  the  proposed 
offset  schedule  (rate  and  frequency  of 
offset),  advises  what  information  the 
debtor  should  include  in  the  request, 
and  states  the  basis  for  accepting  a  late 
request.  Section  3.57  provides  that  a 
hearing  will  not  be  granted  if  the 
employee  fails  to  request  one  as 
prescribed  or  fails  to  appear  at  the 
hearing.  Section  3.58  describes  how 
hearings  will  be  conducted,  and  Section 
3.59  specifies  the  format  of  written 
hearing  decisions. 

The  Departmental  regulation  at  7  CFR 
3.62  provides  that  deductions  will  begin 
either  (1)  as  stated  in  the  notice  of 
intent;  (2)  after  a  hearing  in  favor  of  the 
Secretary;  or  (3)  through  administrative 
offset  upon  the  employees  retirement  or 
resignation,  as  provided  by  7  CFR  3.21 
through  3.36.  Section  3.63  provides  that 
collections  will  be  made  in  a  lump  sum 
or  installments,  and  will  be  by 
installments  if  the  debtor  cannot  repay 
the  debt  in  one  payment  or  the  debt 
exceeds  15  percent  of  disposable  pay  for 
a  pay  period.  Section  3.64  provides  that 
installments  will  be  at  established  pay 
intervals,  bear  a  reasonable  relationship 
to  the  size  of  the  debt,  up  to  a  maximum 
of  15  percent  of  disposable  pay,  and 


specifies  the  types  of  pay  which  can  be 
offset.  Section  3.66  provides  that 
payment  by  salary  offset  will  not  be 
interpreted  as  a  waiver  of  any  right  the 
debtor  may  have  under  5  U.S.C  5514. 
Section  3.67  provides  for  the  refund  of 
amounts  erroneously  offset  from  salaries 
under  certain  conditions  such  as  an 
administrative  or  judicial  order. 

General  Notice 

Recipient  Claims  Collection:  Test  of 
Federal  Salary  Offset  Procedures 

a.  Claims  subject  to  salary  offset.  All 
recipient  claims  submitted  by  State 
agencies  participating  in  the  Federal 
income  tax  refund  offset  program 
(FTROP)  shall  be  subject  to  the 
matching  procedures  specified  in  this 
Notice.  Recipient  claims  identified  by 
the  match  shall  be  subject  to  the  salary 
offset  procedures  specified  in  this 
Notice. 

b.  Identification  of  recipient  claims 
owed  by  Federal  employees.  (1)  The 
Food  and  Nutrition  Service  (FNS)  will 
match  all  recipient  claims  submitted  by 
State  agencies  participating  in  FTROP 
against  Federal  employment  records 
maintained  by  the  Department  of 
Defense  (DoD)  and  the  U.S.  Postal 
Service  (USPS).  FNS  will  remove 
recipient  claims  matched  diuing  this 
procedure  from  the  list  of  recipient 
claims  to  be  referred  to  the  Internal 
Revenue  Service  (IRS)  for  collection 
through  FTROP. 

(2)  When  FNS  receives  a  list  of 
Federal  employees  matched  against 
recipient  claims  for  a  particular  State 
agency,  it  will  notify  the  State  agency  in 
writing  accompanied  by  a  data  security 
and  confidentiality  agreement 
containing  the  requirements  specified  in 
paragraph  b.(3)  of  this  Notice  for  the 
State  agency  to  sign  and  return.  When 
that  agreement  is  returned,  signed  by  an 
appropriate  official  of  the  State  agency, 
FNS  will  provide  the  list  of  matched 
Federal  employees  to  the  State  agency. 

(3)  State  agencies  which  receive  lists 
of  matched  Federal  employees  shall  take 
the  actions  specified  in  this  paragraph 
to  ensure  the  security  and 
confidentiality  of  information  about 
those  employees  and  their  apparent 
debts,  and  shall  ensure  that  any 
contractors  or  other  non-State  agency 
entities  to  which  the  records  may  be 
disclosed  also  take  these  actions: 

(i)  By  such  means  as  card  keys, 
identification  badges  and  security 
personnel,  limit  access  to  computer 
faciUties  handling  the  data  to  persons 
who  need  to  perform  official  duties 
related  to  the  salary  offset  procedures. 
By  means  of  a  security  package,  limit 


access  to  the  computer  system  itself  to 
such  persons; 

(ii)  During  off-duty  hours,  keep 
magnetic  tapes  and  other  hard  copy 
records  of  data  in  locked  cabinets  in 
locked  rooms.  During  on-duty  hours, 
maintain  those  records  under  conditions 
that  restrict  access  to  persons  who  need 
them  in  connection  with  official  duties 
related  to  salary  offset  procedures; 

(iii)  Use  the  data  solely  for  salary 
offset  purposes  as  specified  in  this 
Notice,  including  not  extracting, 
duplicating  or  disseminating  the  data 
except  for  salary  offset  purposes; 

(iv)  Retain  the  data  only  as  long  as 
needed  for  salary  offset  purposes  as 
specified  in  this  Notice,  or  as  otherwise 
required  by  FNS; 

(v)  Destroy  the  data  by  shredding, 
burning  or  electronic  erasure; 

(vi)  Advise  all  personnel  having 
access  to  the  data  about  the  confidential 
natiu^  of  the  data  and  their 
responsibiUty  to  abide  by  the  security 
and  confidentiality  provisions  of  this 
Notice. 

(4)  Prior  to  taking  any  action  to  collect 
recipient  claims  as  specified  in  this 
Notice,  State  agencies  shall  review  the 
lists  of  matched  Federal  employees  to 
verify  the  amount  owed,  and  to  remove 
recipient  claims  which  have  been  paid, 
which  are  being  paid  according  to  an 
agreed  to  schedule,  or  which  for  other 
reasons  are  not  collectible. 

c.  State  agency  advance  notice  of 
salary  offset.  (1)  Following  the  review 
specified  in  paragraph  b.(4)  of  this 
Notice,  State  agencies  shall  provide 
each  Federal  employee  verified  as 
owing  a  recipient  claim  (debtor)  with  an 
advance  notice  of  salary  offset  (advance 
notice).  The  advance  notice  shall  be 
mailed  to  the  debtor  at  the  address 
provided  by  FNS,  or  shall  be  otherwise 
provided,  within  60  days  of  State 
agency  receipt  of  the  list  specified  in 
paragraph  b.(2)  of  this  Notice. 

(2)  Within  90  days  of  the  date  of  the 
advance  notice,  the  State  agency  shall 
refer  to  FNS  all  claims  for  which  the 
State  agency  does  not  receive  timely  and 
adequate  response  as  specified  in  the 
advtmce  notice.  Such  referral  to  FNS 
shall  consist  of  a  copy  of  the  advance 
notice  sent  to  the  debtor  and  copies  of 
records  relating  to  the  recipient  claim. 
The  records  relating  to  the  recipient 
claim  shall  consist  of  all  written  records 
of  actions  relating  to  the  claim.  Such 
records  shall  include  demand  letters, 
results  of  fair  hearings,  advance  notices 
of  disqualification  hearings,  the  results 
of  such  hearings,  any  legal  actions, 
records  of  payments  and 
correspondence  subsequent  to  the 
advance  notice. 

(3)  The  advance  notice  shall  state  that: 


(i)  According  to  State  agency  records 
the  debtor  is  liable  for  a  claim  for  a 
specified  dollar  amoimt  due  to  receiving 
excess  food  stamp  benefits.  State 
agencies  are  encouraged  to  include  as 
much  other  information  about  the  claim 
as  possible,  including  such  things  as 
whether  it  was  caused  by  household 
error  or  intentional  Program  violation, 

'  the  date  of  the  initial  demand  letter,  any 
hearings  or  court  actions  which  relate  to 
the  claiin,  and  what  if  any  payments 
have  reduced  the  amount  of  the  original 
claim; 

(ii)  Through  a  computer  match  the 
debtor  was  found  to  be  employed  by 
(the  name  and  address  of  the  employing 
agency  of  the  debtorl.  The  computer 
match  was  conducted  under  the 
authority  of  and  according  to 
procedures  required  by  the  Privacy  Act 
of  1974,  as  amended; 

(iii)  Collection  fix)m  the  wages  of 
Federal  and  USPS  employees  for  debts 

.  such  as  food  stamp  recipient  claims  is 
authorized  by  the  Debt  Collection  Act  of 
1982.  The  claim  will  be  referred  to  FNS 
for  such  collection  action  unless  v^rithin 
30  days  of  the  date  of  the  advance  notice 
the  State  agency  receives: 

(A)  Payment  of  the  claim  in  full. 
Claims  of  $50  or  less  shall  be  paid  in 
full  within  30  days  or  they  will  be 
referred  for  collection  from  the  debtor's 
Federal  salary;  or 

(B)  The  first  installment  payment  for 
the  claim.  Claims  of  more  than  $50,  if 
not  paid  in  full  within  30  days,  must  be 
paid  in  installments  of  at  least  $50  a 
month.  Debtors  may  pay  more  than  $50 
on  any  installment  payment.  The 
advance  notice  shall  state  the  monthly 
due  date  of  installment  payments  and 
that  if  any  monthly  installment  payment 
of  at  least  $50  is  not  received  by  the  due 
date,  the  claim  will  be  referred  to  FNS 
for  offset  from  the  individual's  Federal 
salary  with  no  further  right  to  enter  a 
voluntary  repayment  agreement; 

(iv)  The  name,  address  and  phone 
number  of  a  State  agency  contact  (an 
individual  or  unit)  for  payment  and/or 
discussion  of  the  claim;  and 

(v)  Debtors  may  submit 
documentation  to  State  agencies 
showing  such  things  as  payments  of 
claims  or  legal  bars  to  collection  of 
claims.  Unless  such  documentation 
clearly  shows  that  the  claim  has  been 
paid  or  is  not  legally  collectible,  the 
State  agency  shall  refer  the  claim  to  FNS 
for  collection  from  the  debtor's  salary. 
The  State  agencies  shall  notify  debtors 
in  writing  when  claims  for  which  an 
advance  notice  will  not  be  referred  for 
collection  from  salaries.  Debtors  have 
the  right  to  a  formal  appeal  to  FNS,  and 
notice  to  debtors  about  how  to  make 


such  appeals  is  required  before  any 
collection  action  from  salaries  is  made. 

d.  State  agency  retention  and 
reporting  of  collections.  (1)  State 
agencies  shall  retain  collections  of 
recipient  claims  paid  volimtarily  to 
State  agencies  and  collected  by  FNS 
through  salary  offset  at  the  rates 
specified  at  7  CFR  273.18(h)  for  the 
appropriate  reporting  period  for  Form 
FNS-209,  Status  of  Claims  Against 
Households.  From  time  to  time  as 
volume  warrants,  FNS  will  provide 
reports  and  will  transfer  amounts 
collected  from  salaries  to  State  agencies. 
State  agencies  shall  report  these 
collections  on  the  FNS-200. 

(2)  Annually,  along  with  referral  to 
FNS  of  claims  without  response  as 
required  in  paragraph  c.(2)  of  this 
Notice,  State  agencies  shall  report  to 
FNS  the  nimiber  of  claims  paid  and 
being  paid  by  installments  and  the 
dollar  amounts  of  collections  in 
response  to  advance  notices.  If  a  debtor 
fails  to  make  an  installment  payment, 
writhin  90  days  of  that  default  State 
agencies  are  required  to  refer  the  claim 
to  FNS,  reporting  the  default,  the  dollar 
amount  collected  and  the  balance  due. 

e.  FNS  actions  on  claims  referred  by 
State  agencies.  Departmental 
procedures  at  7  CFR  3.51-3.68  shall 
apply  to  claims  referred  by  State 
agencies  to  FNS  as  required  by 
paragraphs  c.(2)  and  d.(2)  of  this  Notice 
subject  to  the  following  modifications: 

(1)  In  addition  to  the  definitions  set 
forth  at  7  CFR  3.52,  the  term  "debts" 
shall  further  be  defined  to  include 
recipient  claims  established  according 
to  7  CFR  273.18;  and  the  terms  "State 
agency"  and  "FNS"  shall  be  defined  as 
set  forth  in  7  CFR  271.2; 

(2)  Pursuant  to  7  CFR  3.34(c)(4)  and 
7  CFR  3.55(d),  the  Secretary  has 
determined  that  collection  of  interest, 
penalties  and  administrative  costs 
provided  at  7  CFR  3.65  is  not  in  the  best 
interests  of  the  United  States  and  hereby 
waives  collection  of  such  charges; 

(3)  In  addition  to  providing  me  right 
to  inspect  and  copy  Departmental 
records  as  specified  at  7  CFR  3.60(a),  the 
Secretary  shall  provide  copies  of  records 
relating  to  the  debt  in  response  to  timely 
requests.  For  a  request  to  be  timely,  FNS 
must  receive  it  within  30  calendar  days 
of  the  date  of  the  notice  of  intent; 

(4)  Pursuant  to  5  CFTl  550.1104(d)(6), 
6m  opportunity  to  establish  a  written 
repayment  agreement  as  set  forth  at  7 
CFR  3.61  will  not  be  provided;  and 

(5)  The  notice  of  intent  for  FSP  salary 
offset  shall  comply  with  the 
requirements  of  the  Departmental  notice 
of  intent  which  are  set  forth  at  7  CFR 
3.55,  subject  to  the  following 
modifications: 


(i)  In  addition  to  the  statement  that 
the  debtor  has  the  right  to  inspect  and 
copy  Departmental  records  relating  to 
the  debt,  the  notice  of  intent  shall  state 
that  the  Secretary  shall,  if  timely 
requested  by  the  debtor,  provide  copies 
of  such  records.  It  shall  further  advise, 
as  required  by  7  CFR  3.60(a),  that  to  be 
timely  such  requests  must  be  received 
within  30  days  of  the  date  of  the  notice 
of  intent;  and 

(ii)  The  statement  of  the  right  to  enter 
a  written  repayment  agreement 
provided  by  7  CFR  3.55(f)  shall  not  be 
included. 

Dated:  August  21, 1994. 
Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 
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Forest  Service 

Establishment  of  Three  Purchase 
Units,  Florida  and  Washington 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Establishment  of 
Purchase  Units. 

SUMMARY:  On  August  12, 1994,  Deputy 
Assistant  Secretary,  Natural  Resources 
and  Environment  created  Illat)ot  Creek 
Purchase  Unit,  1,280  acres,  more  or  less, 
Skagit  County,  Washington;  Pinhook 
Purchase  unit,  108,000  acres,  more  or 
less,  Baker  and  Columbia  Counties, 
Florida;  and  Tate's  Hell-New  River 
Purchase  Unit,  6,863  acres,  more  or  less, 
Franklin  and  Liberty  Counties,  Florida. 
Copies  of  the  establishment  documents 
which  include  the  legal  description  of 
the  lands  within  these  purchase  units 
appear  at  the'end  of  this  notice. 
EFFECTIVE  DATE:  The  effective  date  of 
these  purchase  units  was  August  12. 
1994. 

ADDRESSES:  Copies  of  the  maps  showing 
these  purchase  units  are  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Director  of  Lands.  Forest 
Service.  Auditor's  Building,  201  14th 
Street,  SW.,  Washington,  DC.  2009O- 
6090. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Bauman.  Lands  Staff,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  D.C.  20090-6090,  (202) 
205-1248. 

Dated:  August  23. 1994. 
Sterling  J.  WUcox, 

Acting  Associate  Deputy  Chief. 

Establishment  of  lUabot  Creek  Purchase 
Unit,  Skagit  County,  WA 

Pursuant  to  the  Secretary  of  Agriculture's 
authority  under  Section  17.  P.L  94-588  (90 
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Stat.  2949),  the  Iliabot  Creek  Purchase  Unit 
is  being  created  in  Skagit  County, 
Washington.  The  lands  within  the  purchase 
unit  are  described  as  follows: 

Skagit  County,  Washington.  Willamette 
Meridian 

T.  34N.,R.  lOE. 

Section  1:  All 

Section  2:  All 

The  area  described  contains  1,280  acres, 
more  or  less,  and  is  adjacent  to  the  Mt.  Baker- 
Snoqualmie  Natioiwl  Forest. 

These  lands  are  well  suited  for  watershed 
protection  and  meet  the  requirements  of  the 
Act  of  March  1. 1911,  as  amended. 

Dated:  August  12, 1994. 

Adela  Backiel, 

Deputy  Assistant  Secretary.  Natura] 
Resources  and  Environment. 

Establishment  of  Plnhook  Purchase  Unit, 
Baker  &  Columbia  County.  FL 

Pursuant  to  the  Secretary  of  Agricultxire's 
authority  under  Section  17,  Public  Law  94- 
588  (90  Stat.  2949)  the  Pinhook  Purchase 
Unit  is  being  established  and  described  as 

follows: 

Baker  County,  Florida.  Tallaluttsee 
Meridian 

T.  1N..R.19E. 

All: 
T.  1N.,R.20E. 

All: 
T.  2N.,R.19E. 

All: 
T.  2N.,R.20E. 

All  except  Section  19.  20,  21.  22,  the  NVi 
and  N'/iSWV«,  Section  30: 
T.  1  S.,  R.  19  E. 

NV^  of  Township,  being  Section  1  through 
and  including  Section  18: 

Columbia  County,  Florida,  Tallahassee 
Meridian 

T.  IN.R.  17E. 

NVz  of  Township  being  Sections  1  through 
and  including  Section  18: 
T.  1  N.,  R.  17  E. 

All  of  Sections  22  through  and  including 
27  and  Sections  34.  35,  36: 
T.  1  N..  R.  18  E. 

All: 
T.  2N.,R.17E. 

All: 
T.  2N..R.18E. 

All: 
T.  1S.,R.17E. 

All  of  Sections  1,  2,  3, 10  through  and 
including  Section  15: 
T.  1  S.,  R.  18  E. 

NV2  of  Township  being  Sections  1  through 
and  including  Section  18. 

Containing  approximately  108,000  acres, 
more  or  less,  and  being  adjacent  to  the 
Osceola  National  Forest,  Florida. 

These  lands  are  well  suited  for  watershed 
protection  and  meet  requirements  of  the 
Weeks  Law,  Act  of  March  1, 1911.  as 
amended. 


Dated:  August  12. 1994. 
Adela  Backiel, 

Deputy  Assistant  Secretary,  Natural 
Resources  and  Environment. 

Establishment  of  Tate's  Hell-New  River 
Purchase  Unit  Franklin  &  Liberty  Counties, 
FL 

Pursuant  to  the  Secretary  of  Agriculture's 
authority  under  Section  17,  P.L.  94-588  (90 
Stat.  2949)  the  Tate's  Hell-New  River 
Purchase  Unit  is  being  established  and  is 
described  as  follows: 

Franklin  and  Liberty  Counties.  FL. 
Tallahassee  Meridian 

All  of  Sec.  23  lying  N.  &  NE.  of  New  River 
and  that  lying  S.  of  New  River  and  E.  of  N. 
extension  of  North  Road:  T.  5  S..  r.  6  W.;. 
Tallahassee  Meridian:  Liberty  Cotinty. 
Florida; 

That  part  of  N.  half  of  Sec.  26  lying  N.  and 
S.  of  New  River,  except  those  portions  lying 
W.  of  North  Road,  S.  of  Billys  Road.  SB.  of 
Roberts  Road;  and  if  any,  that  part  of  the  S. 
half  of  said  section  that  is  bounded  on  W.  by 
North  Road,  on  S.  by  Billy's  Road,  and  on  E. 
by  Roberts  Road;  T.  5  S..  R.  6  W.,  Tallahassee 
Meridian,  Franklin  County,  Florida: 

That  portion  of  N.  half  of  Sec  25  lying  N. 
of  Roberts  Road  and  all  of  S.  half  of  Sec.  25 
lying  NE.  of  Roberts  Road;  T.  5  S.,  R.  6  W.; 
Tallahassee  Meridian,  Franklin  County. 
Florida; 

All  of  N  Vz  of  Sec.  30  lying  S.  of  New  River, 
except  that  portion,  if  any,  lying  SW.  of 
Roberts  Road;  and  that  portion  of  the  SV^  of 
Sec.  30  lying  between  New  River  on  N. 
Roberts  Road  on  S;  T.  5  S,  R.  5  W.; 
Tallahassee  Meridian,  Liberty  and  Franklin 
Counties,  Florida: 

All  of  NVi  of  Sec  29  lying  S.  of  New  River 
and  all  of  the  S>/^  of  Sec.  29  lying  S.  and  W. 
of  New  River  and  N.  of  Roberts  Road.  T.  5 
S.,  R.  5  W.,  Tallahassee  Meridian,  Liberty  and 
Franklin  Counties,  Florida; 

All  of  Sec.  31  lying  NE.  of  Roberts  Road. 
T.  5  S.  R  5  W.,  Tallahassee  Meridian. 
Franklin  County.  Florida: 

That  Portion  of  Sec  32  lying  between  New 
River  on  E.  and  Roberts  Road  on  W,  T.  5  S., 
R.  5  W.,  Tallahassee  Meridian,  Franklin 
County,  Florida: 

All  of  Sec  33  lying  SW.  of  New  River  and 
NE.  of  Roberts  Road,  T.  5  S,  R  5  W., 
Tallahassee  Meridian.  Franklin  County, 
Florida: 

That  portion  of  Sec  4  lying  between  New 
River  on  the  East  and  Billy's  Road  on  the 
West:  T.  6  S..  R.  5  W.;  Tallahassee  Meridian, 
Franklin  County.  Florida: 

That  portion  of  Sec  3  lying  between  New 
River  on  the  E.  and  Billy's  Road  on  W.  and 
that  portion  bounded  by  New  River  on  W.. 
Juniper  Creek  on  N.,  and  River  Road  on  E.; 
T.  6  S.,  R.  5  W.;  Tallahassee  Meridian, 
Franklin  County.  Florida; 

All  of  Sections  19  and  20  in  T.  5  S..  R.  5 
W.;  Tallahassee  Meridian,  Liberty  County. 
Florida: 

All  of  Section  24  in  T.  5  S.,  R.  5  W.; 
Tallahassee  Meridian,  Liberty  County, 
Florida; 

All  of  Sec  21  lying  W.  of  River  Road.  T. 
5  S..  R.  5  W..  Tallahassee  Meridian.  Liberty 
County,  Florida; 


The  NVi  of  Sec.  30  lying  North  of  New 
River.  T.  5  S..  R.  5  W..  Liberty  County. 
Florida; 

N'/^  of  Sec  28  lying  W.  of  River  Road.  T. 
5  S.,  R.  5  W.,  Tallahassee  Meridian,  Liberty 
County,  Florida; 

The  N^/i  of  Sec  29  lying  N.  and  NE.  of  New 
River  and  W.  of  River  Road.  T.  5  S.,  R.  5  W.. 
Tallahassee  Meridian,  Liberty  County, 
Florida; 

The  SVi  of  Sec  28  lying  W.  of  River  Road. 
T.  5  S..  R.  5  W..  Tallahassee  Meridian. 
Franklin  County,  Florida: 

The  S^/z  of  Sec  29  lying  E.  of  New  River 
and  W.  of  River  Road,  T.  5  S.,  R.  5  W., 
Tallahassee  Meridian,  Franklin  County. 
Florida; 

The  SVi  of  Sec  30  lying  N.  of  New  River, 
if  any:  T.  5  S..  R  5  W.;  Tallahassee  Meridian. 
Franklin  County.  Florida: 

That  portion  of  Sec.  32  lying  NE  of  New 
River  and  SW  of  River  Road.  T.  5  S..  R  5  W.. 
Tallahassee  Meridian.  Franklin  County. 
Florida: 

That  portion  of  Sec  33  lying  north  of  New 
River  and  West  of  River  Road,  T.  5  S.,  R  5 
W..  Tallahassee  Meridian,  Franklin  County, 
Florida; 

All  portions  of  Sec  9  lying  E.  of  Billy's 
Road.  T.  6  S.,  R  5  W..  Tallahassee  Meridian, 
Franklin  County,  Florida: 

That  portion  of  Sec  10  lying  between  New 
River  on  the  E.  and  Billy's  Road,  T.  6  S..  R 
5  W.,  Tallahassee  Meridian.  Franklin  County, 
Florida: 

All  of  Sec.  14  lying  W.  of  New  River  and 
E.  of  County  Road,  T.  6  S..  R  5  W,, 
Tallahassee  Meridian,  Franklin  County. 
Florida: 

That  portion  of  Sec  3  lying  between  River 
Road  on  the  East  and  the  New  River  on  the 
West,  less  and  except  that  portion  bounded 
by  New  River  on  the  W.  Juniper  Creek  on  the 
N..  River  Road  on  the  E..  and  the  section  line 
of  Sec.  3:  T.  6  S.,  R  5  W..  Tallahassee 
Meridian.  Franklin  County.  Florida; 

Those  portions  of  the  following  sections 
lying  between  the  New  River  on  the  E  and 
the  county  road  on  the  W.:  Sec  15,  21,  22, 
27.  28.  and  34  in  T.  6  S.,  R  5  W.;  and  Sec 
3  and  4;  T.  7  S..  R  5  W.;  Tallahassee 
Meridian,  Franklin  County,  Florida: 

Those  portions  of  the  following  sections 
lying  between  River  Road  on  the  E.  and  the 
New  River  on  the  W.:  Sec  4, 10, 11, 14. 15. 
21.  22.  27  and  38; T.  6  S.  R  5  W.; 
Tallahassee  Meridian.  Franklin  County. 
Florida: 

All  of  Sec.  34  lying  E.  of  New  River  and 
W.  of  River  Road,  and  W.  of  that  portion  of 
#3  Road  that  extends  from  intersection  of 
River  Road  and  *3  Road  S.  to  the  S.  Section 
line  of  Sec.  34;  T.  6  S,  R  5  W.;  Tallahassee 
Meridian,  Franklin  County,  Florida; 

That  portion  of  Section  3  lying  between 
New  River  on  W.  and  *3  Road  on  £.;  T.  7  S.. 
R  5  W.;  Tallahassee  Meridian.  Franklin 
County.  Florida; 

That  portion  of  Section  4  lying  Southeast 
of  New  River;  T.  7  S..  R  5  W.;  Tallahassee 
Meridian,  Franklin  County,  Florida; 

That  portion  of  Section  10  lying  Northwest 
of  #3  Road;  T.  7  S..  R  5  W.;  Tallahassee 
Meridian.  Franklin  County,  Florida; 

That  portion  of  Sec.  9  bounded  on  the  West 
and  South  by  New  River  and  on  the  East  by 


#3  Road;  T.  7  S.  R  5  W.;  Tallahassee 
Meridian,  Franklin  County,  Florida: 

That  portion  of  Sec  9  bounded  on  the  East 
by  New  River  and  on  the  West  and  South  by 
County  Road  and  «3  Road;  T.  7  S.,  R  5  W.; 
Tallahassee  Meridian,  Franklin  County, 
Florida; 

Containing  6.863  acres,  more  or  less,  and 
being  adjacent  to  the  Apalachioola  National 
Forest. 

These  lands  are  well  suited  for  \yatershed 
protection  and  meet  requirements  of  the 
Weeks.  Act  of  March  1, 1911,  as  amended. 

Dated:  August  12, 1994. 
Adela  Backiel, 

Deputy  Assistant  Secretary.  Natural 

Resources  and  Environment. 

[FR  Doc  94-21276  Filed  8-26-94:  8:45  amj 
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Foreign  Agricultural  Service 

Assessment  of  Fees  for  Dairy  Import 
Licenses 

AGENCY:  Foreign  Agricultural  Service. 
USDA. 

ACTION:  Notice  of  the  fee  for  dairy 
import  licenses  for  the  1995  quota  year. 


SUMMARY:  This  notice  announces  that 
the  fee  to  be  charged  for  the  1995  quota 
year  for  each  license  issued  to  a  person 
or  firm  by  the  Department  of  Agriculture 
authorizing  the  importation  of  certain 
dairy  articles  which  are  subfect  to 
quotas  proclaimed  under  the  authority 
of  section  22  of  the  Agricultural 
Adjustment  Act  of  1933.  as  amended, 
will  be  $89.00  per  license. 
EFFECnVE  DATE:  January  1,  1955. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Warsack,  Dairy  Import  Quota 
Manager.  Import  Policies  and  Programs 
Division.  Room  5531-South  Building. 
U.S.  Department  of  Agricuhure. 
Washington,  D.C.  20250-1000  or 
telephone  at  (202)  720-2916. 
SUPPt-EMENTARY  INFORMATION: 
Regulations  promulgated  by  the 
Department  of  Agricuhure  and  codified 
at  7  CFR  6.20-6.34  provide  for  the 
issuance  of  licenses  to  importers  of 
certain  dairy  articles  which  are  subject 


to  quotas  proclaimed  by  the  President 
pursuant  to  section  22  of  the 
Agricultural  Adjustment  Act  of  1933,  as 
amended  (7  U.S.Q  624).  Those  dairy 
articles  may  only  be  entered  into  the 
United  States  by  or  for  the  ac(»unt  of  a 
person  or  firm  to  whom  such  licenses 
have  been  issued  and  only  in 
accordance  with  the  terms  and 
conditions  of  such  licetises  and  the 
regulations. 

The  licenses  are  issued  on  a  calendar 
year  basis,  and  each  license  authorizes 
the  license  holder  to  import  a  specified 
quantity  and  type  of  dairy  articles  from 
a  specified  country.  The  use  of  licenses 
by  the  license  holder  to  import  dairy 
articles  is  incnitored  by  the  Dairy 
Import  Quota  Manager,  Import 
Licensing  Croup,  Import  Policies  and 
Programs  Division.  Foreign  Agrictdtural 
Service,  U.S.  Department  of  Agriculture 
(the  "Licensing  Authority")  and  the  U.S. 
Customs  Service. 

Regulations  at  7  CFR  6.33(a)  provide 
that  a  fee  will  be  charged  for  each 
Ucense  issued  to  a  person  or  firm  by  the 
Licensing  Authority  in  order  to 
reimburse  the  Department  of 
Agriculture  for  the  costs  of 
administering  the  licensing  system 
under  this  regulation.  The  fee  is  to  be 
based  on  the  total  cost  to  the 
Department  of  Agriculture  of 
administering  the  licensing  system 
during  the  calendar  year  preceding  the 
year  for  which  the  fee  is  to  be  charged, 
divided  by  the  average  number  of 
licenses  issued  per  year  for  the  three 
years  preceding  the  year  for  which  the 
fee  is  to  be  assessed. 

Regidations  at  7  CFR  6.33(b)  provide 
that  the  Licensing  Authority  will 
announce  the  annual  fee  for  each 
license  and  that  such  fee  vrill  be  set  out 
in  a  notice  to  be  published  in  the 
Federal  Register.  Accordingly,  this 
notice  sets  out  the  fee  for  the  licenses  to 
be  issued  for  the  1995  calendar  year. 

Notice 

The  total  cost  to  the  Department  of 
Agriculture  of  administering  the 


licensing  system  during  1994  has  been 
determined  to  be  $322,681.  Of  this 
amount.  $150,181  represents  the  cost  of 
the  staff  and  supervisory  hours  devoted 
directly  to  administering  the  licensing 
system  during  1994  (total  personnel 
costs  for  the  Import  Licensing  Group  of 
the  Foreign  Agricultural  Service  equaled 
$114.65.3;  a  proportipnate  share  of  the 
supervisory  costs  devoted  directly  to 
administering  the  licensing  system 
equaled  $35,528);  $87,250  represents 
the  total  computer  costs  to  monitor  and 
issue  import  licenses  during  1994;  and 
$85,250  represents  other  miscellaneous 
costs,  including  travel,  postage, 
publications,  forms,  and  an  ADP  sj-stem 
contractor. 

The  average  number  of  Ucenses  issued 
per  year  for  the  three  years  immediately 
preceding  1995  has  been  determined  to 
be  3.625.  Accordingly,  notice  is  hereby 
given  that  the  fee  for  each  license  issued 
to  a  person  or  firm  for  the  1995  calendar 
year,  in  accordance  with  the  regulations 
codified  at  7  CFR  6  20-6.34.  will  be 
$89.00  per  Ucense. 

Issued  at  Washington.  DXl  the  4th  day  of 
August,  1994. 

Richard  P.  Wareack. 

Licensing  Authority. 

[FR  Doc  94-21264  Filed  8-26-94;  8:45  am) 

BILUNQ  COOC  M10-10-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  EllgftjUity  to  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  Give  Firms  an  Opportunity 
to  Comment 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  fixim  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  07/16/94-08/15/94 


Fkm  name 


Address 


D.S.  Inc.,  DBA  Touchplate  Lighting 

Controls. 
Portland  Provision  Company 

Caroljna  Steel  and  Wire 

Quantum  Tectmology,  Inc 

ME.  Heuck  Co 

D&W  Wireline  Inc.  :. .„.;... 


1830  Wayne  Trace,  Fort  Wayne,  IN  46803  ... 

9348  North  Peninsular  Avenue,  Portland  OR 

97217. 
1-20  and  S.C.  6.  Lexingloa  SO  29073 

30153  Arena  Drive.  Evergeen.  CO  80439 

P.O.  Box  23036,  Cincinnati,  OH  452.?3  ......... 

1717  Renaud  Orive,  Scott,  LA  70583  


Date  peti- 
tion 
accepted 


07/20/94 
07/21/94 
07/27/94 
08A)4/94 


Project 


Ugtittng  control  products. 
Processed  meat  products. 


Stainless  steel  wire  caWe  and  galvanized 

wire  catjle. 
Instruments  for  physical  or  chemical  analy- 
sis. 

06/04/94  I  Kitchen  tools. 
08/08/94  I  Oittteid  wveltne  equ^xnent. 
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UST  OF  Petition  Action  by  Trade  Adjustment  Assistance  for  Perioo  07/16/94-08/15/94— Continued 

- 

Date  petJ- 

Finn  name 

Address 

tjon 
accepted 

Project 

MontJceHo  Group,  Inc.  (The) .'... 

100  E.  MonticeJto  PVy.,  Box  339.  Stratford. 

08m/9A 

Sunglasses,  injection  molded.  rut)ber  framed. 

MO  65757. 

hand  assemt))ed. 

Lorin  Industries,  Inc.,  DBA  Sand 

15  Bergen  Blvd..  Fairvtew.  NJ  07022  

08/09/94 

Belts  arxj  Handbags  of  leather. 

Castle,  Inc. 

Bemie  Mev,  Inc 

110  East  138tti  Street.  Bronx.  NY  10451  ....„ 

08A)9/94 

Footwear  with  uppers  of  leather. 

Tektron  Micro  Electronics,  Inc 

7483A    Candlevyood    Road.    Hanover.    MD 

08/15/94 

Hyt)rid  circuitry  products  and  secure  tele- 

21076. 

phone  products. 

McDonald  Steel  Corporation  

100  Ohio  Avenue,  P.O.  Box  416.  McDonald. 

08/15/94 

Hot  rolled  steel  truck  wheel  rims  and  concref 

OH  44437. 

water  pipe  couplings. 

The  pptitions  were  submitted 
pursua;it  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  finn 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  part  having  a  substantial  interest 
in  the  proceedings  may  request  a  pubhc 
hearing  on  the  matter.  A  request  for  a 
hearing  must  be  received  by  the  Trade 
Adjustment  Assistance  Division.  Room 
7023.  Economic  Development 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  numl}er  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313.  Trade 
Adjustment  Assistance. 

Dated:  August  18,  1994. 

Daniel  F.  HaningtoB, 

Director.Tmde  Adjustment  Assistance 
Division. 

|FR  Doc.  94-21208  Filed  8-26-94;  8:45  am) 
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International  Trade  Administration 
Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review.  Application  No.  88-5A016. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
Wood  Machinery  Manufacturers  of 
America  ("WMMA")  on  February  3. 
1989.  Notice  of  issuance  of  the 
.  Certificate  was  published  in  the  Federal 


Register  on  February  9, 1989  (54  FR 
6312). 

FOR  FURTHER  INFORMATHDN  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Fart  325 
(1993). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

•  Export  Trade  Certificate  of  Review 
No.  88-00016.  was  issued  to  Wood 
Machinery  Manufacturers  of  America  on 
February  3. 1989  (54  FR  6312.  February 
9. 1989)  and  previously  amended  on 
June  22.  1990  (55  FR  27292.  July  2. 
1990);  August  20. 1991  (56  FR  42596. 
August  28,  1991);  and  December  13, 
1993  (58  FR  66344,  December  20.  1993). 
WMMA's  Export  Trade  Certificate  of 
Review  has  been  amended  to:  add  each 
of  the  following  companies  as  a  new 
"Member"  of  the  Certificate  within  the 
meaning  of  section  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)):  Machine 
Systems.  L.L.C.,  Bend.  Oregon;  Safranek 
Ent.,  Inc.,  Atascadero,  California;  and 
The  Original  Saw  Co.,  Britt,  Iowa. 
A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 


Information  Records  Inspection  Facility, 
Room  4102.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  August  23, 1994. 

W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  94-21207  Filed  8-26-94;  8:45  am) 
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Export  Trade  Certificate  of  Review 

action:  Notice  of  Application  to  Amend 
Certificate. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Conunerce,  has  received  an  application 
to  amend  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
proposed  amendment  and  requests 
comments  relevant  to  whether  an 
amended  Certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131, 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of  1982 
(15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal ' 
government  antitrust  actions  and  fi-om 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 


Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
of  whether  a  Secretary  of  Commerce 
should  issue  an  amended  Certificate  to 
the  applicant.  An  original  and  five  (5) 
copies  of  sudi  comments  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  fit>m  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  Comments  should  refer 
to  this  apphcation  as  "Export  Trade 
Certificate  of  Review,  application 
number  88-6  AO 17." 

The  Construction  Industiy 
Manufacturers  Association's  original 
Certificate  was  issued  on  May  26, 1989. 
(54  24932,  Jime  12, 1989).  and 
previously  amended  on  April  4, 1990  (55 
FR  14100,  April  16. 1990);  January  3, 

1991  (56  FR  843.  January  9, 1991); 
December  11. 1991  (56  FR  65467, 
December  17, 1991);  and  October  21. 

1992  (57  FR  48788.  October  28t  1992).  A 
simimary  of  the  current  application  for 
an  amendment  follows: 

Summary  of  the  Application 

Applicant:  Construction  Industry 
Manufacturing  Association  (dMA),  111 
East  Wisconsin  Ave..  Milwaukee, 
Wisconsin  53202. 

Contact:  Mr.  J.  William  Peterson, 
Telephone:  (202)  479-2666. 

Application  No.:  88-6 AOl 7. 
,Date  Deemed  Submitted:  August  23, 
1994. 

Proposed  Amendment:  CIMA  seeks  to 
amend  its  Certificate  to  add  the 
following  company  as  a  new  "Membw" 
of  the  Certificate  within  the  meaning  of 
§325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)):  American  Crane  Corporation, 
Wilmington,  North  CaroHna.  CIMA  also 
is  deleting  ScanRoad,  Incorporated  as  a 
member  company. 

Dated:  August  24, 1994, 
W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

(FR  Doc.  94-21263  Filed  8-26-94;  8:45  am) 
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Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  AppUcation  to  Amend 
Certificate. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  as  Export 
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Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  IMF0«MATK3N  CONTACT:  W. 
Dawn  Busby.  Director.  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/482-5131. 
This  is  not  a  toll-free  nimiber. 
SUPPLEMENTARY  INFORMATION:  Title  ID  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  A  Certificate  of  Review  protects 
the  holder  and  the  members  identified 
in  the  Certificate  fitam  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce.  Room  1800H.  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  92-3A001". 

Aerospace  Industries  Association  of 
America,  Inc  ("ALA")  original 
Certificate  was  issued  on  April  10, 1992 
(57  FR  13707.  April  17.  1992)  and 
previously  amended  on  September  8, 
1992  (57  FR  41920.  September  14, 1992) 
and  on  October  8, 1993  (58  FR  53711, 
October  18, 1993).  A  simimary  of  the 
application  for  an  amendment  follows. 

Summary  of  the  Applicctfon: 

Applicant:  Aerospace  Industries 
Association  of  America,  Inc.  ("AIA"). 
1250  Eye  Street.  NW..  Washington,  DC 
20005.  Contact:  Mac  S.  Dunaway. 
Esquire,  Telephone:  (202)  862-9700. 

Application  No. :  92-3A001 . 

Date  Deemed  Submitted:  August  19, 
1994. 

Request  For  Amended  Certificate: 

AIA  seeks  to  amend  its  Certificate  to: 
1.  add  the  following  companies  as 


"Members"  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2  (1)):  Dynamic  Engineering 
Ina.  Newport  News,  VA;  Computing 
Devices  International.  Bloomington.  MN 
(Controlling  Entity:  Ceridian 
Corporation,  Minneapolis,  MN);  AAI 
Corporation,  Hunt  Valley,  MD 
(Controlling  Entity:  United  Industrial 
Corporation,  New  York.  NY);  and 
Teleflex  Inc..  Plymouth  Meeting.  PA.; 

2.  delete  the  following  companies  as 
"Members"  of  the  Certificate:  BASF 
Structural  Materials,  Charlotte.  NC 
(Controlling  Entity:  BASF  Corporation, 
Parsippany,  NJ);  Bechtel  National,  Inc., 
San  Francisco,  CA  (Ckintrolling  Entity: 
Bechtel  Group,  Inc.,  San  Francisco.  CA); 
Best  Foam  Fabricators.  Inc.,  Chicago,  IL; 
CTA  Incorporated,  Rockville.  MD; 
Edwards  Aerospace.  Inc.,  Irving.  "TX 
(Controlling  Entity:  Edwards 
Technology.  Inc.,  Irving.  TX);  IBM 
Corporation,  Armonk,  NY;  Ontario 
Corporation,  Muncie,  IN;  Precision 
Castparts  Corporation.  Portland.  OR; 
and  Smiths  Industries  Aerospace  and 
Defense,  Grand  Rapids,  MI  (Controlling 
Entity:  Smith  Industries  PLC. 
ENGLAND  NWl  18DS);  and 

3.  change  the  listing  of  the  following 
current  "Members"  as  follows:  change 
the  name  of  Rohr  Industries.  Inc.  to 
Rohr.  Inc.;  and  consolidate  the  listings 
for  the  Grumman  Corporation  and  the 
Northrop  Corporation  into  the  Northrop 
Grumman  Corporation. 

Dated:  August  23,  1994. 

W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  94-21206  Filed  &-26-94;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

P.D.  0S23848] 

Gulf  of  Mexico  Fishery  Management 
Council;  Put>lic  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  Joint  Habitat 
Protection  Advisory  Panels  on 
September  13. 1994.  from  9:00  a.m. 
until  4:30  p.m..  and  September  14.  from 
8:30  a.m.  until  12.00  noon,  to  review 
and  discuss: 


IMI 
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(a)  Mercury  occurrence  in  coastal 
fisheries: 

(b)  Potential  assumption  of  Section 
404  Permitting  Program  by  Florida  and 
Louisiana; 

(c)  Mitigation  banking  plans  for 
Florida; 

(d)  The  Corps  of  Engineers'  and 
Louisiana's  long-term  management 
plans  for  Federal  channels; 

(e)  Louisiana  coastal  wetlands 
conservation  plan; 

(f)  The  Federal  ecosystem 
management  plan; 

(g)  Estimating  estuarine  freshwater  in- 
flow needs;    - 

{h\  Removal  of  offshore  platforms 
with  explosives  and  the  impacts  on 
fisheries; 

(i)  A  scientific  assessment  of  coastal 
wetland  loss,  restoration,  and 
management  in  Louisiana; 

(j)  Louisiana  Department  of  Wildlife 
and  Fisheries  policy  on  marsh 
management;  and 

(k)  Proposed  Magnuson  Act 
amendments  regarding  Council 
involvement  in  habitat  issues. 

This  meeting  will  be  held  at  the  New 
Orleans  Airport  Hilton  Hotel  and 
Conference  Center,  901  Airline 
Highway,  Kenner,  LA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hoogland.  Biologist.  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedv  Boulevard,  Suite 
331.  Tampa.  FL;  telephone:  (813)  228- 
2815. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by 
Septembers,  1994. 

Dated:  August  24.  1994. 
David  S.  Crestin 

Acting  Director.  Office  of  Fisheries 
Consenation  and  Management.  Motional 
Marine  Fisheries  Service. 
|FR  Doc.  94-21247  Filed  8-26-94;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Suspension  of 
Enforcement  of  Import  Restraint 
Limits,  Guaranteed  Access  Levels  and 
Export  Visa  Requirements  tor  Certain 
Cotton  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
Haiti;  Correction 

August  23.  1994. 

The  notice  and  letter  to  the 
Commissioner  of  Customs  published  in 


the  Federal  Register  on  July  11,  1994 
(59  FR  35325)  cancels  and  supersedes 
the  notice  and  letter  to  the 
Commissioner  of  Customs  dated  January 
26.  1994  (57  FR  4693.  published  on 
February  1, 1994)  which  announced  the 
establishment  of  1994  import  limits  and 
guaranteed  access  levels  and  visa 
requirements  for  certain  cotton  and 
man-made  fiber  textile  products, 
produced  or  manufactured  in  Haiti. 
Edwin  E.  Maddrey. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
jFR  Doc.  94-21268  Filed  8-26-94;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title;  Applicable  Form,  and  OMB 
Control  Number:  Department  of  Defense 
Dependents  Schools  Voluntary 
Questionnaire;  SD  Form  779;  OMB 
Control  Number  0704-0223. 

Type  of  Request:  Revision 

Number  of  Respondents:  3,000 

Responses  per  Respondent:  1 

Annuo/ flesponses;  3.000 

Average  Burden  per  Response:  10  - 
minutes 

Annual  Burden  Hours:  500 

Needs  and  Uses:  The  information 
collected  hereby,  provides  a  means  of 
evaluating  the  effectiveness  of  the 
Federal  Equal  Employment  Opportunity 
program,  including  handicapped 
applicants,  and  Department  of  Defense 
[Dependents  Schools  recruiting  efforts. 

A//ecferfPub/ic:  Individuals  or 
households 

Frequency:  On  occasion 

Respondent's  Obligation:  WolunXar,' 

OMB  Desk  Officer:  Mr.  Edward  C.  ' 
Springer 

Writtea  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce 

Written  requests  for  copies  of  the 
information  collection  proposal  should 


be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington.  VA  22202-4302. 

Dated:  August  23.  1994. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  94-21161  Filed  8-26-94;  8:45  am| 

BILUNO  COOE  S00O-O4-M 

Office  of  the  Secretary 

Membership  of  the  Defense  Nuclear 
Agency  Performance  Board 

AGENCY:  Defense  Nuclear  Agency 

(DNA),DOD. 

ACTION:  Notice  of  membership  of  the 

Defense  Nuclear  Agency  Performance 

Review  Board. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Defense  Nuclear  Agency.  The 
publication  of  PRB  is  required  by  5 
U.S.C.  4314(c)(4).  The  Performance 
Review  Board  shall  provide  fair  and 
impartial  review  of  Senior  Executive 
Service  performance  appraisals  and 
make  recommendations  regarding 
performance,  recertification  and 
performance  awards  to  the  Director, 
Defense  Nuclear  Agency. 

EFFECTIVE  DATE:  The  effective  date  of 
service  for  the  appointees  of  the  DNA 
PRB  is  on  or  about  September  IB,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.  Dial-Alfred,  Workforce  Effectiveness 
Branch  (CVWE),  Defense  Nuclear 
■Agencv,  Washington,  DC.  20305-1000, 
(703) 325-7953. 

SUPPLEMENTARY  INFORMATION:  The 
names  and  titles  of  the  members  of  the 
DNA  PRB  are  set  forth  below.  All  are 
DNA  officials  unless  otherwise 
identified. 

Dr.  George  W.  Ullrich.  Deputy  Director. 
Mr.  Robert  L.  Briftigan.  General  Counsel 
Ms.  Juanita  W.  Hargrove,  Associate 
Director  (Personnel  Programs) 

Defense  Logistics  Agency 

Mr.  Frederick  Menz,  Staff  Assistant  for 
Weapons  Technology,  Office  of  the 
Under  Secretary  of  Defense  for 
Acquisition  Technology 
The  following  DNA  officials  will 

serve  as  alternate  members  of  the  DNA 

PRB,  as  appropriate: 

Mr.  Paul  H.  Carew.  Comptroller 

Mr.  Frederick  S.  Celec.  Deputy  Director  for 

Operations 
Mr.  David  G.  Freeman.  Director,  Acquisition 

Management  Office 
Dr.  Kent  L.  Goering,  Chief,  Structural        "   - 

Dynamics  Division 


Mr.  Richard  L.  Gullickson,  Chief, 

Environments  and  Modeling  Division 
Dr.  Don  A.  Linger,  Director  for  Test 
Mr.  Clifton  B.  McFarland,  Jr..  Director  for 

Shock  Physics 
Mrs.  Joan  Ma  Pierre,  Director  for  Radiation 

Sciences 
Dr.  Michael  J.  Shore,  Chief,  Director  for 

Technology  Applications 
Mr,  Robert  C.  Webb.  Chief.  Electronics  and 

Systems  Technology  Division 
Dr.  Leon  A.  Wittwer',  Chief,  Weapons  Effects 

Division 

Dated:  August  23, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  94-21160  Filed  8-26-94;  8:45  am] 

BILUNO  COOE  S000-04-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  15-16  September  1994. 

Time  of  Meeting:  0900-1700. ' 

Place:  Army  Missile  Command,  Huntsville, 
AL.    ■  •     ,       -       - 

Agenda:  The  Army  Science-Board's  Ad 
Hoc  Study  on  "Aided, Target  Recognition" 
(ATR)  will  meet  to  receive  briefings  on 
military-funded  programs  in  aided  and 
automatic  target  recognition  and  to  begin 
di-afting  its  report.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
Section  552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C, 
Appendix  2,  subsection  ia(d).  The  classified 
and  unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  all  portions  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  he 
contacted  for  further  information  at  (703) 
695-0781. 

Sally  A.  Warner 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  94-21274  Filed  8-26-94;  8:45  amj 

BtLUNQ  COOE  3710-08-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  14  September  1994. 

T/me  o/ Meeting;  0900-1500. 

Place:  Pentagon.  Washington.  DC. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Study  on  "Innovations  in  Artillery  Force 
Structure"  will  hold  a  meeting  of  the  Panel 
Members.  This  meeting  will  be  hosted  by  the 


Office  of  the  Deputy  Chief  of  Staff  for 
OperaUons  and  Plans,  U.S.  Army.  The  intent 
of  the  meeting  is  to  present  emerging  results 
on  updated  scenario  analysis  conducted  by 
the  TRADOC  Analysis  Center  from  Fort 
Leavenworth,  Kansas  using  the  Vector  in 
Command  (VIC)  model.  Additionally,  the 
United  States  Field  Artillery  Center  will 
present  emerging  results  from  analysis  on  the 
'  field  artillery  force  sUucture  excursions 
recommended  by  the  ASB  panel.  Panel 
discussions  will  follow-  It  will  consist  of 
primarily  classified  briefings  dealing  with 
military  strategy,  scenarios,  war  plans,  force 
structure  analysis,  and  field  artillery  weapon 
systems.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b(c)  of 
Title  5j  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  2. 
subsection  -10(d).  The  classified  and 
unclassified  matters  to  t>e  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  all  portions  of  the  meeting.  The  ASB 
AdrainisU^tive  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Bemice  Broome. 

Administrative  Staff  Army  Science  Board. 
|FR  Doc.  94-21275  Filed  8-26-94;  8:45  am] 
BILLiNO  COOE  3710-OB-M 


Privacy  Act  of  1974;  Notice  to  Amend 
a  System 

AGENCY:  Department  of  the  Army.  DOD. 
ACTION:  Notice  to  amend  a  system. 

SUMMARY:  The  Department  of  the  Army 

is  amending  one  system  of  records 

notice  in  its  existing  inventory  of 

records  system  subject  to  the  Privacy 

Act  of  1974.  (5  U.S.C.  552a).  as 

amended. 

DATES:  This  proposed  action  wrill  be 

effective  without  further  notice  on 

September  28,  1994.  unless  comments 

are  received  which  result  in  a  contrary 

determination. 

ADDRESSES:  U.S.  Army  Information 

Systems  Command.  ATTN:  ASOP-MP. 

Fort  Huachuca.  AZ  85613-5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Pat  Turner  at  (602)  538-6856  or  DSN 

879-6856. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  change  to  the  record 
system  being  amended  is  set  forth 
below.  The  proposed  amendment  is  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
reports. 


Dated:  August  22, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0381-IOObDAMI 

SYSTEM  NAME: 

Technical  Surveillance  Index     - 
(Februafy22.  1993.  58  FR  10128). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  "The 
intelligence  portions  of  the  index  are 
located  at  the  Investigative  Records 
Repository.  U.S.  Army  Central  Security 
Facility.  U.S.  Army  Intelligence  and 
Security  Command.  902d  Militar>' 
Intelligence  Group,  ATTN:  L\GPA-fcsF- 
R,  Fort  Meade.  MD  20755-5995;  and 

The  law  enforcement  portions  of  the 
index  are  located  at  the  U.S.  Army 
Crime  Records  Center,  ATTN:  CICR-Z.^, 
2301  Chesapeake  Avenue.  Baltimore. 
MD  21222-4099." 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Persons 
under  investigation  by  military  law  " 
enforcement  or  military  intelligence 
activities  and  parties  to  the  conversation 
whose  conversations  have  been 
intercepted  during  electronic 
surveillance  operations  conducted  by, 
or  on  behalf  of,  the  Army." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM:     > 

Delete  and  replace  with  The  person 
who  is  the  subject  of  the  sur\'eillance 
and  to  the  extent  known,  names  of  each 
identifiable  person  whose 
commiuiications  were  intercepted; 
language  of  conversation;  Social 
Security  Numbers;  telephone  number, 
radio  firequencies  or  radio  call  signs 
involved;  address  of  premise  at  which 
surveillance  was  conducted;  title  or 
number  of  the  investigative  file;  element 
maintaining  the  case  file  and  date  or 
dates  of  the  interceptions. 

Also  may  include  backup  material 
(i.e..  electronic  surveillance  information 
that  was  used,  retained,  or 
disseminated)  when  not  filed  as  part  of 
the  investigative  file." 

AUTHORmr  FOR  MAINTENANCE  Of  THE  SYSTEM: 

Delete  entry  and  replace  wdth  '18 
U.S.C.  2510-2520  and  3504;  DoD 
5240.1-R  as  implemented  by  Army 
Regulation  381-10.  U.S.  Army 
InteUigence  Activities;  and  DoD  5200.24 
as  implemented  by  Army  Regulation 
190-53.  Interception  of  Wire  and  Oral 
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Communications  for  Law  Enforcement 
Purposes;  and  E.O.  9397." 

PURPOSE(S): 

Delete  entry  and  replace  with  'To 
enable  Military  Law  Enforcement  and 
Counterintelligence  agencies  to  quickly 
locate  records  of  electronic  siuveillance 
activities  in  response  to  motions  for 
discovery  and  inquiries  and  court 
documents." 


RETBIEVABILITY: 

Delete  entry  and  replace  with  'By  a 
combination  of  name,  address.  Social 
Security  Number,  telephone  number, 
radio  frequency,  call  sign,  or  case 
designation." 

SAFEGUARDS: 

Delete  entry  after  first  sentence,  and 
add  the  following  'Computer  based 
index  is  maintained  in  'fail-safe"  system 
software  with  password  protected 
access.  Paper  records  cu^  maintained  in 
General  Services  Administration 
approved  security  containers,  physically 
separated  from  other  materials,  and  are 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained." 

RETETfriON  AND  OtSPOSAU 

Delete  entry  and  replace  with 
'Investigative  Records  Repository 
computer  index  entries  are  deleted  10 
years  after  date  of  interception  or  upon 
destruction  (shredding,  burning, 
pulping  or  magnetic  erasing)  or  transfer 
to  the  National  Archives  of  case  file 
containing  electronic  surveillance 
information.  Transfer  dates  occiu'  25,  30, 
and  50  years  after  the  date  of  the  most 
current  material  in  the  file  as  governed 
by  retention  period  applied  to  the  case 
dossier. 

Crime  Records  Center  documents  and 
related  interception  will  be  maintained 
for  the  period  of  time  consistent  to  the 
investigative  record  to  which  they 
pertain,  i.e..  3,  5,  and  40  years.  Disposal 
will  be  through  shredding,  burning  or 
pulping  and  magnetic  erasing. 

Tapes  obtained  as  the  result  of 
domestic  non-consensual  interceptions 
and  retained  as  backup  material  will  be 
kept  for  10  years." 

SYSTEM  MANAO£R(S)  AND  A00AE8S: 

Add  to  entry  'The  U.S.  Army  Criminal 
Investigations  Command,  5611 
Columbia  Pike,  Falls  Church,  VA 
22041-2015  for  the  law  enforcement 
portion  of  the  index." 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with  'Army 
and  other  federal,  state  and  local 
investigative  agencies." 
*        •        •        •        • 

A0381-100bDAMI 

System  name: 
Technical  Surveillance  Index. 

system  LOCATION: 

The  intelligence  portions  of  the  index 
are  located  at  the  Investigative  Records 
Repository,  U.S.  Army  Central  Security 
Facility,  U.S.  Army  Intelligence  and 
Security  Command,  902d  Military 
Intelligence  Group,  ATTN:  lAGPA-CSF- 
R,  Fort  Meade,  MD  20755-5995;  and 

The  law  enforcement  portions  of  the 
index  are  located  at  the  U.S.  Army 
Crime  Records  Center,  ATTN:  QCR-ZA, 
2301  Chesapeake  Avenue,  Baltimore, 
MD  21222^099. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  under  investigation  by 
military  law  enforcement  or  military 
intelligence  activities  and  parties  to  the 
conversation  whose  conversations  have 
been  intercepted  during  electronic 
surveillance  operations  conducted  by, 
or  on  behalf  of,  the  Army. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  person  who  is  the  subject  of  the 
surveillance  and  to  the  extent  known, 
names  of  each  identifiable  person  whose 
communications  were  intercepted; 
language  of  conversation;  Social 
Security  Numbers;  telephone  number, 
radio  frequencies  or  radio  call  signs 
involved;  address  of  premise  at  which 
surveillance  was  conducted;  title  or 
number  of  the  investigative  file;  element 
maintaining  the  case  file  and  date  or 
dates  of  the  interceptions. 

Also  may  include  backup  material 
{i.e.,  electronic  surveillance  information 
that  was  used,  retained,  or 
disseminated)  when  not  filed  as  part  of 
the  investigative  file. 

AUTHORfTY  FOR  MAif.TEWANCE  OF  THE  SYSTEM: 
18  U.S.C.  2510-2520  and  3504;  DoD 
5240.1-R  as  implemented  by  Army 
Regulation  381-10,  U.S.  Army 
Intelligence  Activities;  and  DoD  5200.24 
as  implemented  by  Army  Regulation 
190-53,  Interception  of  Wire  and  Oral 
Communications  for  Law  Enforcement 
Purposes;  and  E.O.  9397 

PURPOSE(S): 

To  enable  Military  Law  Enforcement 
and  Counterintelligence  agencies  to 
quickly  locate  records  of  electronic 
surveillance  activities  in  response  to 
motions  for  discovery  and  inquiries  and 
coiul  documents. 


ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
EJoD  as  a  routine  use  piu^uant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  on  computers,  micro- 
imaging, and  paf>er  records. 

RETRIEVABILfTY: 

By  a  combination  of  name,  address, 
Social  Security  Number,  telephone 
number,  radio  frequency,  call  sign,  or 
case  designation. 

safeguards: 

Access  to  buildings  is  controlled  by 
security  guards.  Computer  based  index 
is  maintained  in  'fail-safe'  system 
software  with  password  protected 
access.  Paper  records  are  maintained  in 
General  Services  Administration 
approved  security  containers,  physically 
separated  from  other  materials,  and  are 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained. 

RETENTION  AND  DISPOSAL: 

Investigative  Records  Repository 
computer  index  entries  are  deleted  10 
years  after  date  of  interception  or  upon 
destruction  (shredding,  burning, 
pulping  or  magnetic  erasing)  or  transfer 
to  the  National  Archives  of  case  file 
containing  electronic  surveillance 
information.  Transfer  dates  occur  25,  30, 
and  50  years  after  the  date  of  the  most 
current  material  in  the  file  as  governed 
by  retention  period  applied  to  the  case 
dossier. 

Crime  Records  Center  documents  and 
related  interception  will  be  maintained 
for  the  period  of  time  consistent  to  the 
investigative  record  to  which  they 
pertain,  i.e.,  3.  5.  and  40  years.  Disposal 
will  be  through  shredding,  burning  or 
pujping  and  magnetic  erasing. 

i  apes  obtained  as  the  result  of 
domestic  non-consensual  interceptions 
and  retained  as  backup  material  will  b^ 
kept  for  10  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Deputy  Chief  of  Staff  for 
Intelligence.  Headquarters.  Department 
of  the  Army,  The  Pentagon.  Washington 


DC  20310-1001  for  the  intelligence 
portion  of  the  index. 

The  U.S.  Army  Criminal 
Investigations  Command,  5611 
Columbia  Pike,  Falls  Church,  VA 
22041-2015  for  the  law  enforcement 
portion  of  the  index. 

NOTIFICATXM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
U.S.  Army  Central  Security  Facility, 
USAINSCOM,  902d  MiUtary 
Intelligence  Group.  ATTN:  lAGPA-CSF- 
F.  Fort  George  G.  Meade,  MD  20755- 
5995,  for  intelligence  records; 

Or  to  the  Director,  U.S.  Army  Crime 
Records  Center.  ATTN:  CICR-FP,  2301 
Chesapeake  Avenue,  Baltimore,  MD 
21222-4099.  for  law  enforcement 
records. 

Individual  should  provide  full  name, 
address,  and  Social  Security  Number  in 
written  request. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director. 
U.S.  Army  Central  Security  Facility. 
USAINSCOM.  902d  Military 
Intelligence  Group,  ATTN:  lAGPA-CSF- 
F,  Fort  George  G.  Meade,  MD  20755- 
5995,  for  intelligence  records; 

Or  to  the  Director,  U.S.  Army  Crime 
Records  Center.  ATTN:  CICR-FP,  2301 
Chesapeake  Avenue,  Baltimore,  MD 
21222-4099,  for  law  enforcement 
records. 

Individual  should  provide  full  name, 
address,  and  Social  Security  Number  in 
written  request. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Army  and  other  federal,  state  and 
local  investigative  agencies. 

EXEMPTIONS  CUIMEO  FOR  THE  SYSTEM: 

Portions  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C. 
552a(k)(l),  (k)(2),  or  (k)(5),  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1).  (2), 
and  (3).  (c),  an  (e)  and  published  in  32 
CFR  part  505.  For  additional 
information  contact  the  system  manager. 
|FR  Doc.  94-21162  Filed  &-26-94:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Nevada  Test  Site. 

DATES:  Wednesday.  September  7, 1994: 

7:00  p.m.-10:00  p.m. 

ADDRESS:  Holiday  Inn  Crown^laza, 

4255  South  Paradise  Road.  Las  Vegas, 

Nevada. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Beck.  Public  Participation  Program 
Manager,  Office  of  Public 
Accountability,  EM-5, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-7633. 
SUPPLEMENTARY  INFORMATION: 
Purpose  of  the  Committee:  The  EM 
SSAB  provides  input  and 
recommendations  to  the  Department  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  future 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda:  Wednesday. 
September  7, 1994;  7:00  p.m.  Call  to 
Order.  Review  Agenda,  Minutes 
Acceptance,  Financial  Report, 
Correspondence,  Reports  from 
Committees,  Delegates  and 
Representatives,  Unfinished  Business, 
New  Business,  Evaluation  of  Board  and 
Environmental  Restoration  and  Waste 
Management  Programs,  Public  Comment 
Period,  Announcements;  10:00  p.m. 
Adjournment. 

If  needed,  time  will  be  allotted  after 
public  comments  for  old  business,  new 
business,  items  added  to  the  agenda, 
and  administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  September  7, 1994. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  vdsh  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Don  Beck's  office  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 


meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  pubfic 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
Due  to  programmatic  issues  that  had  to 
be  resolved,  the  Federal  Register  notice 
is  being  published  less  than  fifteen  days 
before  the  date  of  the  meeting.  Written 
comments  will  be  accepted,  at  the 
address  above,  for  15  days  after  the  date 
of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Pubfic  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  August  24. 
1994. 

Rachel  M.  Samuel, 

Acting  Advisory  Committee  Management 
Officer. 

(FR  Doc.  94-21262  Filed  8-2&-94;  8;45  ami 
BILUNG  CODE  e«50-01-P 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Project  Nos.  460-001.  et  al.] 

Hydroelectric  Applications  [City  of 
Takoma,  Washington,  et  a!.];  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  New  License. 

b.  Project  No.:  460-001. 

c.  Date  filed:  November  5. 1974. 

d.  Applicant:  City  of  Tacoma. 
Washington. 

e.  Name  of  Project:  Cushman. 

f.  Location:  On  the  North  Fork 
Skokomish  River,  in  Mason  and  Pierce 
Counties,  Washington.  The  project 
occupies  lands  of  the  United  States 
within  Olympic  National  Park.  Olympic 
National  Forest,  and  the  Skokomish 
Indian  Reser\ation. 

g.  Filed  Pursuant  to:  Federal  Power 
\ct  16USC§§791(a)-«25(r). 

h.  Applicant  Contact:  Director  of 
Utilities.  Tacoma  Public  Utilities.  P.O. 
Box  11007,  Tacoma,  WA  98411,  (206) 
383-2471. 

i.  FERC  Contact:  James  Hunter  at  (202) 
219-2839. 

j.  Deadline  Date:  September  30.  1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
standard  paragraph  DlO  below. 

1.  Description  of  Project:  The  existing, 
Cushman  Project  has  a  total  installed 
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capacity  of  124.2  megawatts  (MW)  and 
consists  of  two  developments: 

Cushman  No.  1  Elevelopment  consists 
of:  (1)  the  260-foot-high.  400-foot-long 
concrete  arch  Dam  No.  1;  (2)  the  9.6- 
mile-long  Lake  Cushman;  (3)  a  power 
intake  located  upstream  of  the  dam;  (4) 
a  17-foot-diameter,  540- foot-long  power 
tunnel  that  leads  to  two  10-foot- 
diameter,  150-foot-long  penstocks;  (5) 
the  Cushman  No.  1  powerhouse 
containing  two  identical  generating 
units  with  a  total  installed  capacity  of 
43.2  MW;  (6)  a  switchyard  adjacent  to 
the  powerhouse  on  the  left  bank;  (7)  two 
5-mile-long,  115-kilovolt  (kV) 
transmission  Unes  connecting  to  the 
switchyard  at  the  development 
described  below;  and  (8)  appurtenant 
facilities. 

Cushman  No.  2  Development  consists 
of:  (1)  the  230-foot-high.  320-foot-long 
concrete  arch  Dam  No.  2;  (2)  the  1-mile- 
long  Lake  Kokanee;  (3)  a  power  intake 
located  on  the  left  abutment;  (4)  a  17- 
foot-diameter,  2.5-mile-long  pressure 
tunnel  that  leads  to  a  surge  tank  and 
three  12-foot-diameter,  1,350-foot-long 
penstocks;  (5)  the  Cushman  No.  2 
powerhouse,  situated  on  the  shoreline 
of  Hood  Canal,  containing  three 
identical  generating  units  with  a  total 
installed  capacity  of  81  MW;  (6)  a 
switchyard  adjacent  to  the  powerhouse; 
(7)  two  37-mile-long,  115-kV 
transmission  lines  extending  to  the 
Pearl  Street  Substation  in  the  City  of 
Tacoma;  and  (8)  appurtenant  facilities. 

The  Applicant  proposes  to  (1) 
construct  a  new  1.3  MW  powerhouse  at 
the  base  of  Dam  No.  2  to  utilize  the 
proposed  100  cubic  foot  per  second 
minimum  flow  release  from  that  dam, 
and  (2)  remove  the  McTaggert  Creek 
diversion  structure  and  restore  the 
stream  channel  to  its  original 
configuration. 

m.  Purpose  of  Project:  Power 
generated  at  the  project  is  delivered  to 
customers  in  the  City  of  Tacoma, 
Washington. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  DIG. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  Room 
3104.  Washington,  EX:  20426.  or  by 
calling  (202)  208-1371. 

2a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11486-000. 

c.  Date  Filed:  lune  13. 1994. 

d.  Applicant:  Pacolet  River  Power 
Company,  Inc. 


e.  Name  of  Project:  New  Savaimah 
Bluff  Hydropower  Project. 

f.  Location:  On  Savannah  River, 
Richmond  County.  Georgia,  and  Aiken 
County,  South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  Charles  P. 
Mierek.  Pacolet  River  Power  Company, 
Inc.,  5250  Clifton-Glendale  Road, 
Spartanburg,  SC  29307-4618,  (803)  579- 
4405. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Comment  Date:  October  5, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 
Army  Corps  of  Engineers'  New 
Savannah^luff  Lock  and  Dam  and 
would  coMist  of:  (1)  a  proposed 
headrace  canal;  (2)  a  proposed 
powerhouse  housing  one  hydropower 
unit  with  a  total  capacity  of  7.200  kW; 
(3)  a  proposed  tailrace;  (4)  two  proposed 
transmission  lines  (46  kV  and  13.8  kV); 
and  (5)  appurtenant  facilities.  The 
applicant  estimates  that  the  annual 
energy  generation  would  be  45,290 
MWh  and  that  the  cost  of  the  studies  to 
be  performed  under  the  permit  would, 
be  $175,000.  The  energy  would  be  sold 
to  an  electric  utility  company  In  the 
southeast. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B,  C,  and  D2. 

3a.  Type  of  Application:  New  License. 

b.  Project  No.:  2354-018. 

c.  Date  filed:  December  18. 1991. 

d.  Applicant:  Georgia  Power 
Company. 

e.  Name  of  Project:  North  Georgia 
Project. 

f.  Location:  On  the  Tallulah,  Tugalo, 
and  Chattooga  Rivers  in  Rabun. 
Habersham,  and  Stephens  Counties, 
Georgia,  and  Oconee  County,  South 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Major  H. 
Thompson,  Jr.,  Manager,  FERC 
Licensing  and  Compliance,  333 
Pedimont  Avenue,  16th  Floor,  Atlanta, 
GA  30308,  (404)  526-7140. 

1.  FERC  Contact;  James  Hunter  at  (202) 
219-2839. 

j.  Deadline  Date:  October  3, 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
standard  paragraph  DlO  below. 

1.  Description  of  Project:  The  project 
consists  of  six  separate  developments: 
Burton,  Nacoochee,  Mathis-Terrora,  and 
Tallulah  Falls  on  the  Tallulah  River, 
and  Tugalo  and  Yonah  on  the  Tugalo 
River.  Tugalo  Dam  impounds  the 
confluence  and  portions  of  the  Tallulah 


and  Chattooga  Rivera.  Each 
development  is  described  separately 
below. 

Burton  consists  of:  (1)  the  983-foot- 
long,  128-foot-high  Burton  Dam,  with  a 
197-foot-long  gated  spillway;  (2)  a 
2,775-acre  reservoir  at  full  pool 
elevation  1,866.6  feet;  (3)  two  7-foot- 
diameter,  120-foot-long  steel  penstocks; 
(4)  a  powerhouse  at  the  toe  of  the  dam 
containing  two  generating  units  with  a 
total  rated  capacity  of  8,100  kW;  (5)  a 
50-foot-wide  tailrace  that  merges  with 
the  river  chaiuiel  150  feet  downstream 
of  the  powerhouse;  and  (6)  a  step  up 
transformer,  in  the  substation  at  the 
west  end  of  the  powerhouse,  connecting 
directly  to  the  applicant's  distribution 
system. 

Nacoochee  consists  of:  (1)  the  500- 
foot-long,  73-foot-high  Nacoochee  Dam, 
with  a  140-foot-long  free-crested 
spillway;  (2)  a  260-acre  reservoir  at  full 
pool  elevation  1,752.5  feet;  (3)  two  9- 
foot-diameter,  80-foot-long  steel 
penstocks;  (4)  a  powerhouse  at  the  toe 
of  the  dam  containing  two  generating 
imlts  with  a  total  rated  capacity  of  4,800 
kW;  (5)  a  50-foot-wide  tailrace  that 
merges  with  the  river  channel  200  feet 
dowmstream  of  the  powerhouse;  and  (6) 
a  step  up  transformer,  in  the  substation 
adjacent  to  the  powerhouse,  connecting 
directly  to  the  distribution  system. 

Mathis-Terrora  consists  of:  (1)  the 
615-foot-long,  115-foot-high  Mathis 
Dam,  with  a  290-foot-long  gated 
spillway;  (2)  a  3 70- foot- long,  65-foot- 
high  saddle  dike  on  the  reservoir  rim; 

(3)  Lake  Rabun,  vdth  a  780-acre  surface 
area  at  full  pool  elevation  1,689.6  feet; 

(4)  a  reinforced  concrete  intake  structure 
on  the  right  abutment  1,500  feet 
upstream  of  the  dam;  (5)  a  5,334-foot- 
long,  16-foot-high,  11-  to  13-foot-wide, 
horseshoe-shaped  power  tunnel  cut 
through  rock  and  lined  only  at  the 
entrance  and  exit;  (6)  a  reinforced 
concrete  surge  tank;  (7)  two  850- foot- 
long,  9-foot-diameter  steel  penstocks;  (8) 
the  Terrora  powerhouse  containing  two 
generating  units  with  a  total  rated 
capacity  of  16,000  kW  and  discharging 
directly  into  the  Tullulah  Falls 
impoundment;  and  (9)  four 
transformers,  in  the  substation  at  the 
east  end  of  the  powerhouse,  connecting 
directly  to  the  distribution  system. 

Tallulah  Falls  consists  of:  (1)  the  426- 
foot-long.  130-foot-high  Tallulah  Falls 
Dam,  with  a  280-foot-long  gated 
spillway  section;  (2)  Tallulah  Falls  Lake, 
with  a  63-acre  surface  area  at  full  pool 
elevation  1,500  feet;  (3)  a  reinforced 
concrete  intake  structure  on  the  right 
bank  75  feet  upstream  of  the  dam;  (4)  a 
6,665-foot-long,  11-foot-wlde,  14.5-foot- 
high,  horseshoe-shaped,  concrete-lined 
power  tunnel;  (5)  a  reinforced  concrete 


surge  tank;  (6)  six  5-foot-diameter. 
1.250-foot-long  steel  penstocks;  (7)  a 
poweriiouse  in  the  Tallulah  Gorge 
containing  six  generating  units  with  a 
total  rated  capacity  of  72,000  kW;  (8)  a 
10-  to  50-foot-wide  tailrace  that  merges 
with  the  river  channel  250  feet 
downstream  of  the  powerhouse;  (9)  15 
transformers,  in  the  substation  adjacent 
to  the  powerhouse;  and  (10)  a  0.3-mile, 
1 10  kV  transmission  line  connecting  to 
the  Tallulah  Lodge  substation,  whidi  is 
part  of  the  applicant's  distribution 
system. 

Tugalo  consists  of:  (1)  the  160-foot- 
high,  840-foot-long  Tugalo  Dam,  with  a 
308-foot-long  gated  spillway  section;  (2) 
Tugalo  Lake,  with  a  597-acre  surface 
area  at  full  pool  elevation  891.5  feet;  (3) 
four  13-foot-diameter,  308- foot-long 
steel  penstocks;  (4)  a  powerhouse  130 
feet  downstream  of  the  toe  of  the  dam 
containing  four  generating  units  with  a 
total  rated  capacity  of  45,000  kW;  (5)  a 
1 50-foot-wide  tailrace  that  merges  with 
the  river  channel  200  feet  downstream 
of  the  powerhouse;  and  (6)  two 
transformers,  in  the  substation  between 
the  dam  and  the  powerhouse, 
connecting  directly  to  the  distribution 
system. 

Yonah  consists  of:  (1)  the  947-foot- 
long,  90-foot-high  Yonah  Dam,  with  a 
450-foot-long  spillway  section  that  has 
2-foot-high  flashboards;  (2)  Yonah  Lake, 
with  a  325-acre  surface  area  at  full  pool 
elevation  744.25  feet;  (3)  three  1 5-foot- 
diameter,  80-foot-long  penstocks 
through  the  dam;  (4)  a  powerhouse  at 
the  toe  of  the  dam  containing  three 
generating  units  with  a  total  rated 
capacity  of  22,500  kW;  (5)  a  120-foot- 
wide  tailrace  that  merges  with  the  river 
channel  300  feet  downstream  of  the 
powerhouse:  and  (6)  five  transformere, 
in  the  substation  at  the  southwest  comer 
of  the  p>owerhouse,  connecting  directly 
to  the  distribution  system. 

m.  Purpose  of  Project:  The  average 
annual  generation  of  the  North  Georgia 
project  is  427.8  GWh.  Power  generated 
at  the  project  is  delivered  to  customers 
within  the  applicant's  service  area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  DlO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104,  Washington,  D.C.  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Georgia  Power 
Company's  office  at  333  Piedmont 
Avenue,  Atlanta,  Georgia,  (404)  526- 
6526. 


4  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  11162-002. 

c.  Date  filed:  April  29, 1994. 

d.  Applicant:  Wisconsin  Power  & 
Light  Company. 

e.  Name  of  Project:  Prairie  du  Sac 
Hydroelectric  Project. 

f.  Location:  on  the  Wisconsin  River, 
Sauk  and  Columbia  Counties, 
Wisconsin.  - 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§791  (a)-825lr). 

h.  Applicant  Contact:  Norman  E. 
Boys,  Wisconsin  Power  &  Light 
Company,  P.O.  Box  192,  222  West 
Washington  Avenue,  Madison,  WI 
53701-0192.  (608)  252-3311. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

j.  Deadline  Date  for  Interventions  and 
Protests:  October  13, 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  but  is  not  ready  for  environmental 
analysis  at  this  time — see  standard 
paragraph  D8  below. 

1.  Description  of  Project:  The  project, 
which  is  currently  operating,  consists  of 
the  following  facilities:  (1)  an  existing 
1.775-foot-long  earth  dike;  (2)  an 
existing  1.010-foot-long  concrete 
spillway  with  41  gates;  (3)  an  existing 
navigation  lock;  (4)  an  existing 
powerhouse  containing  eight  turbine- 
generator  units  having  a  total  installed 
capacity  of  approximately  29 
megawatts;  (5)  an  existing  short  dike;  (6) 
an  existing  impoundment  having  an 
estimated  normal  surface  area  of  9,180 
acres;  and  (7)  two  existing  69-kllovolt 
transmission  lines  extending  400  feet; 
and  (8)  appiutenant  facilities.  The 
owner  of  the  dam  is  Wisconsin  Power 
&  Light  Company.  The  applicant 
estimates  that  the  average  annual 
generation  is  151,800  megawatt  hours. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale. 

n.  'This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl.andD8. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104,  Washington,  DC.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wisconsin  Power  & 
Light  Company,  Mr.  Norman  E.  Boys, 
P.O.  Box  192,  225  West  Washington 
Avenue,  Madison,  WI  53701-0191  at 
(608)  252-3311. 

5  a.  Type  of  Application:  New  Major 
License. 


b.  Project  No.:  P-2536-009. 

c.  Date  Filed:  June  26. 1991. 

d.  Applicant:  Niagara  of  Wisconsin 
Paper  Corporation. 

e.  Name  of  Project:  Little  Quiimesec 
Hydro  Project. 

f.  Location:  On  the  Menominee  River 
in  Marinette  County.  Wisconsin,  and 
Dickerson  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§791  (a>-825(r). 

h.  Applicant  Contact:  David  W. 
Schmutzler,  Niagara  of  Wisconsin  Paper 
Corporation,  1101  Mill  Street,  Niagara. 
WI  54151, (715)  251-3151. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

). Deadline  Date: 

Comments:  October  11, 1994. 

Reply  Comments:  November  25, 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  standard 
paragraph  D9  below. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of:  (1)  A  3,000  acre- 
foot  reservoir  with  normal  reservoir 
surface  elevation  at  943.0  feet  m.s.L;  (2) 
a  concrete  dam  having  (a)  a  left 
abutment  section  about  26  feet  long  and 
24  feethigh,  (b)  a  spillway  section  about 
114.6-foot-long  controlled  by  two  23.3 
feet  wride  and  12  feet  high  taintor  gates 
and  by  two  24.5-foot-wide  and  1 2-foot- 
high  wooden  needles,  (c)  a  sluice  gate 
section  about  10.25  feet  long  controlled 
by  8-foot-high  wooden  needles,  (d)  a 
forebay  wall  section  about  38.5  feet  long 
and  15.96  feet  high,  and  (e)  a  retaining 
wall  section  about  95  feet  long,  with  an 
opening/inlet  for  the  penstock,  tied  into 
the  right  riverbank;  (3)  a  stop-log 
structure  about  128.25  feet  long  with  10 
bays  each  8  feet  wide  which  controls 
inflow  to  the  forebay;  (4)  a  forebay;  (5) 
a  trashrack  structure  about  90.5  feet  long 
with  a  large  platform;  (6)  a  steel 
penstock  16  feet  in  diameter,  about 
245.5  feet  long;  (7)  a  powerhouse,  which 
is  an  integral  paii  of  the  paper  mill,  with 
6  generating  units  and  total  installed 
capacity  of  9,352  kW;  (8)  a  sheet  piling 
wall  about  501  feet  long  and  18  feet 
high,  which  protects  the  paper  mill 
building;  and  (9)  appurtenant  facilities. 

m.  Purpose  of  Project:  All  project 
power  is  utilized  entirely  in  the 
applicant's  pulp  and  paper  mill 
operations. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

0.  Available  Location  of  Application: ' 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
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Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  Room 
3104.  Washington,  DC  20426,  or  by 
calHng  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Niagara  of  Wisconsin 
Paper  Corporation,  1101  Mill  Street, 
Niagara,  WI  54151  or  by  calling  (715) 
251-3151. 

p.  Scoping  Process:  In  gathering 
background  information  for  preparation 
of  the  environmental  document  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the  Federal  Energy 
Regulatory  Commission,  is  using  a 
scoping  process  to  identify  signiHcant 
environ  I  nental  issues  related  to  the 
construction  and  operation  or  the 
conU'nued  operation  of  hydropower 
projects.  The  staff  will  review  all  issues 
raised  during  the  scoping  process  and 
identify  issues  deserving  of  study  and 
also  deemphasize  insignificant  issues, 
narrowing  the  scope  of  the 
environmental  analysis  as  well.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  the  scoping  process 
would  have  little  potential  for  causing 
significant  impacts,  the  issue  or  issues 
will  be  identified  and  the  reasons  for 
not  providing  a  more  detailed  analysis 
will  be  given. 

q.  Request  for  Scoping  Comments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  applicants  and 
developers;  Indian  tribes;  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commission, 
any  information  that  they  believe  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cumulative  environmental  effects  of  the 
proposed  licensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  information  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identification  of  and  information 
from  any  other  EIS  or  similar  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activities  in  the  subject  river  basin. 

•  Existing  information  and  any  data 
that  would  aid  in  describing  the  past 
and  present  effects  of  the  project(s)  and 
other  developmental  activities  on  the 
physical/chemical,l)iological,  and 
socioeconomic  environments.  For 
example,  fish  stocking/management 
histories  in  the  subject  river,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  loss  or 


proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identification  of  any  federal,  state  or 
local  resource  plans  and  future  project 
proposals  that  encompass  the  subject 
river  or  basin.  For  example,  proposals  to 
construct  or  operate  water  treatment 
faciUties,  recreation  areas,  or  implement 
fishery  management  programs. 

•  Documentation  that  would  support 
a  conclusion  that  the  project(s)  does  not 
contribute,  or  does  contribute  to  adverse 
and  beneficial  cumulative  effects  on 
resources  and  therefore  should  be 
excluded  from  further  study  or  excluded 
from  further  consideration  of 
cumulative  impacts  within  the  river 
basin.  Documentation  should  include, 
but  not  be  limited  to:  how  the  project(s) 
interact  with  other  projects  within  the 
river  basin  or  other  developmental 
activities;  results  from  studies;  resource 
management  policies;  and,  reports  from 
federal,  state,  and  local  agencies. 

Comments  concerning  the  scope  of 
the  environmental  document  should  be 
filed  by  the  deadline  established  in 
paragraph  D9. 

6  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11322-000. 

c.  Date  filed:  August  20, 1992. 

d.  Applicant:  Tuolumne  Utilities 
District. 

e.  Name  of  Project:  Columbia  Water 
Supply  Hydroelectric  Project. 

f.  Location:  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management  and  Bureau  of 
Reclamation,  near  the  town  of  Sonora, 
in  Tuolumne  County,  California.  T2N, 
R14E  in  sections  1,  2,  and  3:  T3N.  R14E 
in  sections  34  and  35. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Malcolm  D. 
Crawford.  Tuolumne  Utilities  District. 
P.O.  Box  3728,  13144  Mono  Way. 
Sonora.  CA  95370.  (209)  532-5536. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827 

}.  Deadline  Date:  Comments — 10/17/ 
94.  Reply  Comments — 11/30/94. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
standard  paragraph  DlO  below. 

1.  Intent  to  Prepare  an  Environmental 
Assessment  and  Invitation  for  Written 
Scoping  Comments:  The  Commission 
staff  intends  to  prepare  an 
environmental  assessment  (EA)  for  the 
Columbia  Project  in  accordance  with  the 
National  Environmental  Policy  Act.  The 
EA  will  objectively  consider  both  site- 
specific  and  cumulative  environmental 
impacts  of  the  project  and  reasonable 
alternatives,  and  will  include  economic, 
financial,  and  engineering  analyses. 


A  draft  EA  will  be  issued  and 
circulated  to  all  interested  parties  for 
review.  All  timely  filed  comments  on 
the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  the  final  EA.  The 
stafi's  conclusions  and 
recommendations  will  then  be 
considered  in  reaching  the  final 
licensing  decision. 

Scoping:  Interested  individuals, 
organizations,  and  agencies  with 
environmental  expertise  are  invited  to 
assist  the  staflf  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA  by  submitting 
written  scoping  comments.  To  help 
focus  these  comments,  a  scoping 
document  outlining  subject  areas  to  be 
addressed  in  the  EA  will  be  mailed  to 
all  agencies  and  interested  individuals 
on  the  Commission  mailing  list.  Copies 
of  the  scoping  document  may  also  be 
requested  fi-om  the  staff. 

Persons  who  have  views  on  the  issues 
or  information  relevant  to  the  issues 
may  submit  written  statements  for 
inclusion  in  the  public  record.  Those 
written  comments  should  be  filed  with 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426,  by  the 
deadline  date  shov^m  in  item  (j)  above. 
All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Columbia  Water  Supply 
Hydroelectric  Project  No.  11322. 

Intervenors  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure  requiring  parties  filing 
documents  with  the  Commission  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  a  party  or  interceder  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency 

m.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  applicant's  existing  5-mile-long 
Columbia  Ditch  which  gets  water  from 
the  Main  Tuolumne  Canal  of  Pacific  Gas 
&  Electric  "s  licensed  Phoenix  Project  No. 
1061 :  (2)  an  intake  structure  on  the 
ditch.  (3)  an  l8.700-foot-long  steel 
penstock:  (4)  a  powerhouse  containing 
one  generating  unit  with  an  installed 
capacity  of  350  kW;  (5)  a  500-foot-long 
tailrace  returning  water  to  the  Bureau  of 
Reclamation's  existing  New  Melones 
Reservoir;  and  (6)  appurtenant  facilities. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  DlO. 

o.  Available  Locations  oi  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 


inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  Ideated  at 
941  North  Capitol  Street,  NE.,  Room 
3104,  Washington.  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Tuolumne  Utilities 
District,  located  at  13144  Mono  Way, 
Sonora,  California,  or  by  calling  Mr. 
Malcolm  D.  Crawford  at  (209)  532-5536. 

7  a.  Type  of  Application:  Amendment 
to  Enlarge  Project  Boundary. 

b.  Project  No:  2105-033. 

c.  Date  Filed:  Augiist  2, 1994. 

d.  Applicant:  Pacific  Gas  &  Electric 
Company. 

e.  Name  of  Project:  Upper  North  Fork.. 
Feather  River. 

f.  Location:  On  the  North  Fori:  Feather 
River,  near  the  town  of  Quincy,  in 
Plumas  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Shankar 
Bhattacharja,  Pacific  Gas  and  Electric 
Company,  77  Beale  Street.  P.O.  Box 
7442.(415)973-5310.  - 

i.  FERC  Contact:  Mohamad  Fayyad. 
(202) 219-2665. 

j.  Comment  Date:  October  3. 1994. 

k.  Description  of  Amendment: 
Licensee  proposes  to  extend  the 
boundary  of  the  Upper  North  Fork 
Feather  River  Project.  FERC  No.  2105.  to 
include  about  8  acres  of  land  in  the 
vicinity  of  the  project's  Belden  Siphon. 
Licensee  proposes  the  extension  to 
improve  the  slope  stability  around  the 
Belden  Siphon,  and  to  allow  for  the 
construction  of  associated  access  roads. 
The  project's  boundary  extension  affects 
property  that  includes  both  PG&E  fee 
lands  and  federally  ov/ned  lands 
administered  by  the  Plumas  National 
Forest. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
and  D2. 

8  a.  Type  of  Application;  Major 
License. 

b.  Project  No.:  10942-001. 

c.  Date  filed:  March  8,  1994. 

d.  Applicant:  Skykoraish  River  Hydro. 

e.  Name  of  Project:  Martin  Creek. 

f.  Location:  In  Mt.  Baker-Snoqualmie 
National  Forest,  on  Martin  Creek,  in 
King  County,  Washington.  Township 
26S,  Range  12E,  Sections  13,  24  and  25. 

g.  Filed  Pursuant  tor  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Lon  G. 
Covin.  1442  130th  Avenue  NE.. 
Bellevue.  WA  98005,  (206)  455-0234. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

j.  Deadline  Date  for  Protests  and 
Interventions;  October  20, 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 


environmental  analysis  at  this  time — see 
standard  paragraph  D7  below.  A 
separate  notice  of  upcoming  scoping 
meetings  and  site  visit  has  t>een  issued. 
If  you  have  any  questions  about  that 
notice  call  Carl  Keller  at  (202)  219- 
2831. 

I.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
diversion  dam  on  Kelley  Creek  with 
negligible  impoundment;  (2)  a  diversion 
dam  on  Martin  Creek  with  negligible 
impoundment;  (3)  a  44-inch-diameter, 
810-foot-long  penstock  from  the  Martin 
Creek  dam  to  a  confluence;  (4)  a  38- 
inch-diameter,  590-foot-long  penstock 
from  the  Kelley  Creek  dam  to  a 
confluence;  (5)  a  10.436-foot-long 
penstock  from  the  confluence  to;  (6)  a 
powerhouse  containing  a  generating 
unit  with  a  capacity  of  10.2  MW  and  an 
estimated  average  armual  generation  of 
39.44  GWh;  (7)  a  2.3-mile-long 
underground  transmission  line 
cormecting  to  Puget  Sound  Power  and 
Light  Company's  Skykomish  sut>station; 
and  (8)  appurtenant  facilities. 

m.  Purpose  of  Project:  Project  f>ower 
would  be  sold. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,D7. 

9  a.  Type  of  Application:  Prefiminary 
Permit 

b.  Project  No.  11464-000 

c.  Date  filed:  March  25, 1994 

d.  Applicant:  Utah  State  University 

e.  Name  of  ftoject:  U.S.U.  Hydro- 
Electric  Project 

f.  Location:  On  Logan  River  in  Cache 
County.  Utah  near  the  city  of  Logan,  on 
the  Utah  State  University  campus. 
T.12N,  R.1E.,  sections  35  and  36.  Salt 
Lake  Meridian  and  Base  line. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825{r). 

h.  Applicant  Contact: 

Fred  Hunsaker,  Vice  President  for 
Administrative  Affairs.  Utah  State 
University.  Logan.  UT 34322-1445. 
(801) 797-1146 

Richard  Strong,  University  Engineer, 
Campus  Planning  &  Engineering, 
Utah  State  University,  Logan,  UT 
84322-8400,  (801)  797-3737 

i.  FERC  Contact:  Ms.  DeborahJ'razier- 
Stutely  (202)  219-2842. 

j.  Comment  Date:  October  27. 1994. 

k.  Description  ofl'roject:  The 
proposed  project  would  consist  of  the 
existing  Logan  1  Hydropower  facility, 
consisting  of:  (1)  the  30-foot-high,  200- 
foot-long  reinforced  concrete  gravity 
dam;  (2)  an  11.4  acre  reservoir  with  a 
storage  capacity  of  84  acre-feet,  with  a 
water  surface  elevation  at  4;677.18  feet 
msl;  (3)  a  powerhouse  located  at  the 
dam,  containing  a  single  generating  unit 


rated  at  300kW;  (4)  a  tailrace;  and  (5) 
related  facilities. 

The  appUcant  is  proposing  to  increase 
the  project  installed  capacity  from 
300kW  to  600kW  to  approximately 
double  the  annual  generation. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  at  $100,000. 

No  new  roads  will  be  needed  for  the 
purpose  of  conducting  these  studies. 

I.  Purpose  of  Project:  The  applicant  is 
seeking  a  jjermit  to  study  the  feasibility 
of  expanding  their  Logan  1  Hydropower 
Project.  See.  61  FERC  1 62,011.  All 
generated  power  will  continue  to  be 
used  by  the  University  and  no  pov\rer 
will  be  sold  to  non-University  entities, 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B,  C.  and  D2. 

10  a.  Type  of  AppUcation: 
Preliminary'  Permit. 

b.  Project  No.:  11493-000. 

c.  Date  filed:  August  1. 1994. 

d.  Apphcant:  L.  B.  Industries.  Inc. 

e.  Name  of  Project:  Brink  Pumped 
Storage  Project. 

f.  Location:  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management,  near  Bear  Valley,  about  14 
miles  southeast  of  the  town  of  Richfield, 
in  Sevier  County,  Utah.  RWl.  T25S; 
RWl.  T24S;  RlW,  T23S;  R2W.  T23S; 
R2W.  T22S. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)— 825(r). 

h.  Applicant  Contact:  Rick  S.  Koebbe. 
Vice  President,  L.  B.  Industries,  Inc., 
1401  Shoreline  Drive,  P.O.  Box  2797. 
Boise.  Idaho  83701.  (208)  345-7028. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

j.  Comment  Date:  October  20, 1994. 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  a  60-foot-high  dam 
forming  a  94-acre  upper  reservoir  on  the 
Brink  Ridge;  (2)  a  12-foot-diameter. 
3,100-foot-long  steel  penstock 
connecting  the  upper  reservoir  with  a 
lower  reservoir;  (3)  a  powerhouse 
containing  2  generating  units  with  a 
total  installed  capacity  of  200  MW;  (4) 
a  10-foot-high  dam  forming  the  69-acre 
lower  reservoir  in  Bear  Valley;  (5)  a  15- 
mile-long,  230-kV  transmission  line 
interconnecting  with  an  existing 
PacifiCorn  transmission  line  at  the 
Sigurd  Substation;  and  (6)  appurtenant 
facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  SI. 000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B,  C.  and  D2. 
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Standard  Paragraphs 

A2.  Development  Application. — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A4.  Development  Application. — 
Public  notice  of  the  filing  of  the  initial 
development  apphcation,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  oi 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit. — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Conunission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  pwrson  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  comp>eting 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit. — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 


A9.  Notice  of  Intent. — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  apphcation  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies 
Under  Permit. — A  preliminary  permit,  if 
issued,  does  not  authorize  construction. 
The  term  of  the  proposed  preliminary 
permit  would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene. — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  •ppropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to 
Intervene. — Anyone  may  submit  a 
protest  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  385.211,  and  385.214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  filed,  but  only  those  who  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents. — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION'. 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 


must  be  filed  by  providing  the  cmginal 
and  the  nxunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents. — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments. — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 

D7.  Filing  and  Service  of  Responsive 
Documents. — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  Utle  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
OF  INTENT  TO  HLE  COMPETING 
APPUCATION."  or  "COMPETING 
APPUCATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 


number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Any  of 
these  dociunents  must  be  filed  by 
providing  the  original  and  the  number 
of  copies  required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission.  Room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D8.  Filing  and  Service  of  Responsive 
Documents. — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Conunission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  'TROTEST"  or 
'MOTION  TO  INTERVENE."  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION,"  or  "COMPETING 
APPLICATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  1027.  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  apphcation. 

D9.  Filing  and  Service  of  Responsive 
Doomients. — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  ceply  comments. 


recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  fi-om  the 
issuance  date  of  this  notice  (October  11. 
1994  for  Project  No.  2536-009).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (November  25, 1994 
for  Project  No.  2536-009).  Anyone  may 
obtain  an  extension  of  time  for  these 
deadlines  from  the  Commission  only 
upon  a  showing  of  good  cause  or 
extraordinary  circumstances  in 
accordance  with  18  CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  tl'le  "COMMENTS",  "REPLY 
COMMENTS', 

"RECOMMENDA-nONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

DIO.  FiUng  and  Service  of  Responsive 
Documents. — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8. 1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 


the  apphcation  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (September 
30. 1994  for  Project  No.  460-001; 
October  3. 1994  for  Project  No.  2354- 
018;  October  17. 1994  for  Project  No. 
11322-000).  All  reply  comments  must 
be  filed  with  the  Commission  within 
105  days  from  the  date  of  this  notice 
(November  14. 1994  for  Project  No.  460- 
001;  November  17. 1994  for  Project  No, 
2354-018;  November  30, 1994  for 
Project  No.  11322-000). 

Anyone  may  obtain  an  extension  of 
Ume  for  these  deadlines  fi-om  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  •P^PLY 
COMMENTS", 

"RECOMMENDATIONS."  "TERf/.S 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  pro\-iding  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Ucensing, 
Federal  Energy  Regulatory  Commission. 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  hsted  on  the 
sen-ice  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  August  22. 19d4. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-21193  Filed  8-26-94:  8:45  em| 
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[Docket  No.  CP94-71 5-000,  et  al.] 

Kocti  Gateway  Pipeline  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

August  19, 1994. 

Take  notice  that  the  following  fllings 
have  been  made  with  the  Commission: 

1.  Koch  Gateway  Pipeline  Company 

(Docket  No.  CP94-715-0001 

Take  notice  that  on  August  15, 1994, 
Koch  Gateway  Pipeline  Company 
(Applicant),  P.  O.  Box  1478,  Houston, 
Texas  77251-1478  filed  in  Docket  No. 
CP94-7 15-000  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  construct  and  operaite  a 
new  compressor  station. 

The  compressor  station  will  be 
located  on  Applicant's  Index  300  line 
near  Kiln,  Mississippi  in  Hancock 
County.  The  Compressor  Station 
includes  two  4.000  horsepower  Solar 
Centaur  T-4700  turbine  driven 
centrifugal  compressor  units,  1850  feet 
of  16-inch  pipeline,  and  2000  feet  of  24- 
inci  pipeline.  The  cost  of  the  proposed 
compressor  station  is  $6,300,000. 

According  to  Applicant  the 
Compressor  Station  will  allow  it  to 
connect  with  Tr  ^^osee  uas  Pipeline 
Company  (Tennessee)  near  Kiln. 
Applicant  states  that  the  Compressor 
Station  will  increase  its  ability  to  move 
natural  gas  from  the  Mobile  Bay  Area 
westward  and  enable  it  to  make 
dehveries  to  Tennessee  near  Kiln. 
Applicant  also  claims  this  project  will 
allow  it  greater  flexibility  in  serving  the 
Mobile  and  Pensacola  markets  if 
offshore  production  in  Mobile  Bay  is 
interrupted. 

Comment  date:  September  9. 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP94-71»-000) 

Take  notice  that  on  August  17, 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lomtwrd,  lUinois,  60148,  filed  in  Docket 
No.  CP94-377-O00  an  abbreviated 
application  pursu>.nt  to  Section  7(b)  of 
the  Natural  Gas  A';t,  as  amended,  and 
§§  157.7  and  157.18  of  the  Federal 
Energy  Regulatoi  >  Toramission's 
(Commission)  regulations  thereunder, 
for  permission  to  abandon  certal- 
offshore  natural  gas  facilities  by  transfer 
to  Gasdel  Pipeline  System.  Inc.  (Gasdel), 
all  as  more  fally  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Natural  states  that  it  proposes  to 
abandon  by  transfer  its  6.64  percent 
ownership  interest  in  11.47  miles  of  20- 
inch  pipeline,  and  measuring 
equipment  and  related  facilities  located 
in  Eugene  Island  Block  57,  offshore, 
Louisiana  (EI  57  Facilities).  Natural 
avers  that  at  the  time  of  construction  the 
ownership  interests  in  the  EI  57 
Facilities  were:  Natural  20.83  percent, 
NorAm  Energy  Corporation  (NorAm) 
20.83  percent,  and  Southern  Natural  Gas 
Company  (Southern)  58.34  percent. 
Natvu^l  also  states  that  in  1990, 
pursuant  to  a  purchase  and  sale 
agreement  twtween  Natural  and 
Southern,  Natural  acquired  an 
additional  6.64  percent  owmership 
interest  in  the  EI  57  Facilities.  Natural 
also  avers  that  by  letter  agreement  in 
April,  1990,  Marathon  Oil  Company 
(Marathon)  agreed  to  reimburse  Natural 
100  percent  of  the  purchase  cost  of  the 
6.64  percent  interest  in  the  lateral  in 
exchange  for  the  right  but  not  the 
obligation  to  receive  assignment  &x)m 
Natural  of  the  6.64  percent  ownership  in 
the  lateral  at  any  time  after  November 
30, 1991.  Natural  states  that  Marathon 
exercised  such  right  in  March,  1994. 

Natural  further  indicates  that 
Marathon,  having  recently  assigned  its 
interest  in  the  reserves  in  the  EI  57 
Facilities  to  Energy  Development 
Corporation  (EDC),  named  EDC  as  its 
designee,  who,  then,  named  its 
subsidiary  Gasdel  to  receive  this 
assignment  of  the  ownership  interest  in 
the  EI  57  Facilities.  Natural  further 
states  that  Gasdel  will  acquire  this  6.64 
percent  ownership  interest  pursuant  to 
the  automatic  authorization  under  18 
CFR  §  157.208  and  the  blanket 
certificate  issued  Gasdel  in  Docket  No. 
CP83-276.  Natural  also  indicates  that 
EDC  and  Amerada-Hess  Corporation 
(Amerada-Hess),  the  only  two  producers 
that  currently  have  gas  production 
attached  to  the  EI  57  Facilities,  have 
both  stated  they  have  no  objection  to 
this  proposed  abandonment. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

3.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP94-720-000! 

Take  notice  that  on  August  17. 1994, 
Natural  Gas  Pipeline  Company  of 
American  (Natural),  701  East  22nd 
Street,  Lombard,  Illinois  60148  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  an  order 
grai.ting  permission  and  approval  to  (1) 
abanJon  effective  upon  the  date  both 
the  Fiankruptcy  Court  and  the 
Conmission  ha\o  iis^cd  fir?!  'yrtifm 
approving  a  settlement  between  Natural 


and  Columbia  Gas  Transmission 
Corporation  (Columbia  Gas),  the 
transportation  of  natural  gas  provided 
by  Natural  under  its  Rate  Schedule  X- 
134  for  Columbia  Gas,  subject  to  certain 
reinstatement  circumstances;  and  (2) 
charge  Columbia  Gas  an  Exit  Fee  in 
consideration  for  Natural's  agreement  to 
the  early  termination  and  abandonment 
of  Rate  Schedule  X-134  transportation 
service  for  Columbia  Gas,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Natural  states  that  pursuant  to  a  gas 
transportation  agreement  between 
Natural  and  Columbia  Gas  dated  July 
26, 1982  (Agreement),  Natural's  Rate 
Schedule  X-134,  Natural  receives  for 
the  account  of  Columl)ia  Gas  up  to 
56,500  MMBtu  of  natural  gas  per  day  on 
a  firm  basis  and  up  to  14,125  MMBtu  of 
natural  gas  per  day  on  a  best  efforts  or 
interruptible  basis  (overrun  gas)  and 
delivers  equivalent  volumes  of  natural 
gas  for  the  accoimt  of  Columbia  Gas  to 
Columbia  Gulf  Transmission  Company^ 
at  Pecan  Lake  in  Cameron  Parish, 
Louisiana. 

According  to  Natural,  the  Agreement 
was  to  terminate  on  April  29,  2003. 
■  However,  it  is  stated  that  pursuant  to  a 
Stipulation  and  Agreement  between 
Natural  and  Columbia  Gas  dated  May 
24.  1994  (Settlement  Agreement). 
Natural  and  Columbia  Gas  agreed  to. 
among  other  things,  terminate  Columbia 
Gas'  contractual  obligations  under  the 
Agreement  through  the  payment  of  a 
negotiated  Exit  Fee  by  Columbia  Gas  to 
Natural  in  consideration  for  Natural's 
agreement  to  the  early  termination  and 
abandonment  of  the  Agreement  and 
Natural's  Rate  Schedule  X-134 
transportation  service  for  Columbia  Gas. 

Therefore.  Natural  requested  authority 
in^e  present  application  to  abandon, 
effective  upon  the  date  both  the 
Bankruptcy  Court  and  Commission  have 
issued  final  orders  approving  the 
Settlement  Agreement,  transportation  61 
natural  gas  provided  by  Natural  under 
its  Rate  Schedule  X-134  and  charge 
Columbia  Gas  the  Exit  Fee.- 

Comment  date:  September  9.  1994  hi 
accordance  with  Standard  Paragraph  Y 
at  the  end  of  this  notice 

4.  K  N  Interstate  Gas  Transmission  Co. 

[Docket  No.  CP94-721-OOOI 

Take  notice  that  on  August  17.,  1994, 
K  N  Interstate  Gas  Transmission  Co.  (K 
N  Interstate),  P.O.  Box  281304, 
Lakewood,  Colorado  80228-6304,  filed 
in  Docket  No.  CP94-721-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  operate  on  an  open- 
access  Part  284  basis  certain  facilities 


which  were  constructed  and  are  being 
used  to  provide  services  under  Section 
311  of  the  Natural  Gas  Policy  Act 
(NGPA),  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

K  N  Interstate  requests  a  certificate  to 
operate  in  interstate  commerce  the 
Aledo  East  Extension  of  its  Buffalo 
Wallow  System.  K  N  Interstate  explains 
that,  once  the  facilities  are  certificated, 
it  would  be  able  to  use  the  facilities  to 
provide  NGA  jurisdictional 
transportation  services  pursuant  to 
Subpart  G  of  Part  284  of  the 
Commission's  regulations  under  its 
blanket  certificate  issued  in  Docket  No. 
CP89-1043-000.  K  N  Interstate  states 
that  the  Aledo  East  Extension  extends 
from  Panhandle  Eastern  Pipe  Line 
Company's  Aledo  Plant  to  the  Transok 
Thomas  Plant,  and  consists  of  21.9 
miles  of  16-inch  pipe  located  in  Dewey 
and  Custer  Counties  of  Oklahoma.  K  N 
Interstate  further  states  that  the  Aledo 
East  Extension  was  constructed  under 
Section  3 1 1  (a)  of  the  NGPA  and 
§  284.3(c)  of  the  regulations  to  deliver 
Section  311  transportation  gas  to  the 
Thomas  Plant.  It  is  stated  that  the  20- 
inch  pipe,  which  comprised  the  initial 
segment  of  the  Buffalo  Wallow  System, 
was  certificated  in  Docket  No.  CP69-244 
(42  FPC  59  (1969))  and  is  not  contiguous 
with  K  N  Interstate's  main  pipeline 
system. 

Comment  date:  September  9. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should,  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10J.  All  protests 
^  Ji  led  with  the  Commission  will  (>p 
**--"Wrtrt^red  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wil) 
not  serve  to  make  the  protestanis  parties 
»o  the  proceeding.  Any  person  wishing 
to  become  a  pan\  to  a  proceeding  or  to' 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  ttie  Commission's 
Rules. 

Take  furthei  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commissinn 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 


be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  reiquired,  further 
notice  of  such  hearing  v\rill  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessar>  tor  applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-21194  Filed  8-26-94:  8.45  am] 
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[Docket  No.  TM95-1  -46-000) 

Kentucky  West  Virginia  Gas  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  23.  1994. 

Take  notice  that  on  August  18,  1994, 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Third  Revised 
Sheet  No.  163,  to  become  effective 
October  1. 1994. 

Kentucky  West  states  the  revised  tariff 
sheet  amends  its  Annual  Charge 
Adjustment  (ACA)  charge  to  place  in 
effect  the  new  ACA  funding  imit  of 
$.0024  per  MCF  which  represents  a 
decrease  of  $.0002  per  MCF.  Kentucky 
West  states  that  this  rate  is  $.0020  per 
Dth  as  converted  on  Kentucky  West's 
system. 

Kentucky  West  states  that  a  copy  of  its 
filing  has  been  served  upon  each  of  its 
lurisdictiona!  customers  and  interested 
state  commissions 

Ativ  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Cjpitol  Street,  NE.,  Washington. 
DT  20426,  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  30, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intencne.  Copies  of  this  filing  arc  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc  94-21196  Filed  8-26-94;  8:45  am) 

MLUNG  CODE  S717-01-M 


P>ocket  No.  RP94-366-000] 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Tariff  Filing 

August  23, 1994. 

Take  notice  that  on  August  18. 1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Original  Sheet  Nos. 
237C.01,  237D.0I  and  237E.01,  with  a 
proposed  effective  date  of  September  1, 
1994. 

National  states  that  the  proposed  tariff 
sheets  flow  through  to  National's 
customers,  in  accordance  with  Section 
21  of  the  General  Terms  and  Conditions 
of  National's  FERC  Gas  Tariff,  the  costs 
and  refunds  allocated  to  National  in  the 
.fiUngs  made  by  CNG  Transmission 
Corporation  at  Docket  No.  RP94-300- 
000  and  Columbia  Gas  Transmission 
Corporation  at  Docket  No.  RP94-335- 
000.  to  recover  Account  No.  191 
transition  costs. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
company's  jurisdictional  customers  and 
the  Regulatory  Commission's  of  New 
York,  Ohio,  Permsylvania,  Delaware, 
Massachusetts  and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intei  vene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N-E.,  Washington, 
DC.  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or'385.214).  All  suchmotions  to 
intervene  or  protest  should  be  filed  en 
or  before  August  30, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 

[PR  Doc.  94-21 197  Filed  8-26-94;  8  45  ami 
BILUNG  COOC  671 7-01 -M 
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Pocket  No.  RP92-73-011] 

National  Fuel  Qas  Supply  Corporation; 
Refund  Report 

August  23, 1994. 

Take  notice  that  on  March  17, 1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  a  report 
summarizing  that  refunds  totalling 
$2,397,419.61,  including  interest  of 
$107,362.40,  were  disbursed  on  March 
11,  and  15, 1994,  to  its  transportation 
customers.  Pursuant  to  a  Stipulation 
and  Agreement  approved  by  the 
Conunission  in  Docket  Nos.  RP92-73- 
000,  and  RS92-21-000,  et  al.  on 
December  30. 1993,  the  refunds  were  to 
be  disbursed  by  February  28, 1994. 
However,  the  Conunission  on  March  8, 
1994,  granted  National's  request  to 
disburse  the  refunds  on  or  before  April 
30, 1994. 

National  states  that  refund  amounts 
were  disbiu^ed  on  March  11, 1994,  in 
the  form  of  an  invoice  credit  or  check 
to  its  currently  active  Rate  Schedule 
EFT,  FT,  IT,  ESS  and  X-Transportation 
customers  for  the  period  August  1, 1993, 
through  November  30, 1993,  and  to  its 
FT  and  IT  shippers  for  the  period  July 
1. 1992.  through  July  31. 1993.  National 
further  states  that  a  final  payout  was 
made  on  March  15, 1994.  to  the 
remaining  shippers  who  currently  are 
not  active. 

National  notes  that  a  copy  of  the 
summary  lepoTi  was  sent  to  the  affected 
state  regulatory  agencies,  and  that  each 
customer  received  a  summary  including 
the  computations  supporting  their 
refund. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  August  30, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casbell, 
Secretary. 
|FR  Doc  94-21200  Filed  8-26-94;  8:45  ami 

BULMQ  COOC  6717-Ot-M 


[Docket  No.  RP92-73-0121 

National  Fuel  Qas  Supply  Corporation; 
Refund  Report 

August  23. 1994. 

Take  notice  that  National  Fuel  Gas 
Supply  Corporation  (National)  on  March 
18, 1994,  tendered  for  filing  a  report 
showing  that  refunds  totalling 
$11,221,230.10,  including  $584,833.29 
in  interest,  were  disbursed  on  January 
31, 1994  to  its  former  sales, 
transportation,  and  storage  customers 
for  the  period  July  1. 1992  through  July 
31. 1993.  The  refunds  were  made 
piusuant  to  a  Stipulation  and 
Agreement  approved  by  the 
Commission  on  December  30. 1993  in 
Dockets  Nos.  RP92-73-000  and  RS92- 
21-000,  et  al. 

National  states  that  a  copy  of  the 
summary  report  was  sent  to  the  affected 
state  regulatory  agencies,  and  that  each 
customer  received  a  summary  including 
the  computations  supporting  their 
refund. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  E)C  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  August  30, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  Sling 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  94-21199  Filed  8-26-94;  8:45  am] 
BtLUMO  CODE  6717-01-M 


[Docket  No.  TM95-1-10(M)00] 

Nora  Transmission  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  23. 1994. 

Take  notice  that  on  August  18, 1994, 
Nora  Transmission  Company  (Nora)  on 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
First  Revised  Sheet  No.  163,  to  become 
effective  October  1, 1994. 

Nora  states  the  revised  tariff  sheet 
amends  its  Annual  Charge  Adjustment 
(ACA)  charge  to  place  in  effect  the  new 
ACA  funding  unit  of  $.0024  per  MCF 
which  represents  a  decrease  of  $.0002 
per  MCF.  Nora  states  that  this  rate  is 
$.0023  per  Dth  as  converted  on  Nora's 
system. 


Nora  states  that  a  company  of  its  filing 
has  been  served  upon  each  of  its . 
jiuisdictional  customers  and  interested 
state  con  i  missions. 

.    Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  30, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-21195  Filed  8-26-94;  8:45  am) 
BiLUNa  COOC  enr-oi-M 

[Docket  No.  CP94-725-000] 

Norttiem  Natural  Qas  Company; 
Request  Under  Blanket  Authorization 

August  23,  1994. 

Take  notice  that  on  August  19, 1994, 
Northern  Natural  Gas  Company 
(Northern)  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000.  filed  in 
Docket  No.  CP94-725-000  a  request 
pursuant  to  §§  157.205  and  157.216  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205  and  157.216)  for 
authorization  to  abandon  and  transfer 
by  sale  to  NGC  Energy  Resources, 
Limited  Partnership  (NER)  13.019  miles 
of  Northern's  Steamboat  Mountain  8" 
transmission  pipeline  with  appurtenant 
facilities,  located  within  Sweetwater 
County,  Wyoming,  (Facilities),  pursuant 
to  Northern's  blanket  authorization 
issued  in  Docket  No.  CP82^01-000,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  states  that  the  FaciUties 
would  be  conveyed  to  NER  for 
$735,000. 

Northern  states  that  Aztec  Gas  and  Oil 
Corporation,  the  only  customer  served 
by  the  faciUties  proposed  to  be 
abandoned,  has  consented  to  the 
abandonment  of  the  facilities. 

Any  person  or  the  Conunission 's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conunission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rule  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 


of  intervention  piursuant  to  §  157.205  of 
the  Regulations  under  the  Natiu^  Gas 
Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secetary. 

[FR  Doc.  94-21204  Filed  8-26-94;  8:45  ami 
BILUNO  CODE  6717-01-M 


[Docket  No.  MT94-14-001] 

Overthrust  Pipeline  Company  Tariff 
Filing 

August  23, 1994. 

Take  notice  that  on  August  18, 1994, 
Overthrust  Pipeline  Comptany 
(Overthrust)  tendered  tariff  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  Substitute  First 
Revised  Sheet  No.  77  and  First  Revised 
Sheet  No.  78,  with  an  effective  date  of 
August  1, 1994. 

Overthrust  states  that  the  tariff  sheets 
are  being  filed  in  compliance  with 
Order  No.  566. 

Overthrust  states  that  a  copy  of  this 
fiUng  has  been  served  upon  Overthrust 's 
jurisdictional  customers  and  the  Utah 
and  Wyoming  public  service 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC,  20426,  in  accordance 
vdth  §  385.211  of  the  Commission's 
Rules  and  Regulations  (18  CFR  385.211). 
All  such  protests  should  be  filed  on  or 
before  August  30, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secietary. 

|FR  Doc.  94-21201  Filed  8-26-94;  8:45  am) 
BiUJNG  CODE  (717-01-M 


[Docket  No.  ER94-1 1 8&-00(q 
PacifiCorp;  Filing 

August  23, 1994. 

Take  notice  that  on  July  19. 1994, 
PacifiCorp  tendered  for  filing  additional 
information  to  its  April  26,  1994,  filing 
in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
emd  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  2. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  be^come  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-21203  Filed  8-26-94:  8:45  am) 
BiUmO  CODE  6717-01-M 


[Docket  No.  GT94-62-000] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  In  FERC 
Qas  Tariff 

August  23, 1994. 

Take  notice  that  on  August  18, 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  National 
Fuel  Gas  Supply  Corporation  (National 
Fuel)  is  a  customer  of  Texas  Eastern  and 
an  interstate  pipeline  subject  to  the 
Commission's  regulations  promulgated 
imder  Order  No.  636.  Upon  the  effective 
date  of  National  Fuel's  restructuring 
proceeding  in  Docket  No.  RS92-21-000, 
Texas  Eastern  states  that  National  Fuel 
offered  its  firm  transportation  capacity 
on  Texas  Eastern  to  National  Fuel's 
customers,  so  that  such  customers  could 
become  direct  customers  of  Texas 
Eastern.  Texas  Eastern  states  that  on 
July  6. 1993,  National  Fuel  provided 
Texas  Eastern  with  a  resulting  allocation 
which  reflected  The  Providence  Natural 
Gas  Company  (Providence)  as  a  National 
Fuel  customer  taking  assignment  of  a 
portion  of  National  Fuel's  Texas  Eastern 
firm  capacity.  Subsequently,  Texas 
Eastern  was  informed  that  Providence, 


in  connection  with  National  Fuel's 
restructuring  proceeding,  did  not  desire 
to  take  assignment  of  any  of  National 
Fuel's  Texas  Eastern  capacity.  In 
addition,  Texas  Eastern  states  that 
National  Fuel  informed  Texas  Eastern 
that  another  National  Fuel  customer. 
Bristol  and  Warren  Gas  Company 
(Bristol  and  Warren),  desired  to  take 
permanent  assignment  of  such  capacity, 
effective  February  1. 1994. 

As  a  result.  Texas  Eastern  states  that 
it  is  submitting  the  tariff  sheets  on 
Appendix  A  to  the  filing,  to  be  effective 
on  the  dates  set  forth  thereon  for  the 
purpose  of  reflecting  the  modifications 
to  Sections  9.2.  9.3,  9.4,  9.5,  9.9  and 
14.4  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  necessary  to 
correct  the  capacity  allocation  to 
Providence  and  to  reflect  the  permanent 
assignment  of  Base  and  Operational 
Segment  Capacity  Entitlements  from 
National  Fuel  under  Texas  Eastern's 
Rate  Schedule  FT-1  to  Bristol  and 
Warren  under  Texas  Eastern's  Rate 
Schedule  SCT,  effective  Febriiary  1, 
1994.  Specifically,  the  tariff  sheets 
submitted  on  Appendix  A  to  be  effective 
on  August  1, 1993.  September  1, 1993, 
October  1, 1993,  and  Npvember  1, 1993, 
correct  the  capacity  allocation  to 
Providence.  The  tariff  sheets  listed  on 
Appendix  A,  to  be  effective  February  1, 
1994,  reflect  the  permanent  assignment 
from  National  Fuel  to  Bristol  and 
Warren. 

In  addition  to  the  changes  discussed 
above,  Texas  Eastern  states  that  it  is 
submitting  Sub.  Third  Revised  Sheet 
No.  568  and  Fifth  Revised  Sheet  No. 
568,  to  be  effective  October  1, 1993.  and 
November  1, 1993,  respectively,  to 
reflect  a  modification  to  Section  9.9  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1 ,  necessary  to  correct  a 
typographical  error  in  the  "Clinton 
Line"  Column  for  The  East  Ohio  Gas 
Company.  The  appropriate  number 
should  be  50,851,  not  50,581.  However., 
the  TOTAL  for  such  column  should  not 
change. 

In  addition  to  the  changes  discussed 
above,  Texas  Eastern  states  that  it  is 
submitting  Sub.  Fifth  Revised  Sheet 
Nos.  576.  579  and  582,  to  be  effective 
Noverat)er  1, 1993,  to  reflect  a 
modification  to  Section  9.9  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1.  necessary  to  correct  the 
inadvertent  inclusion  of  the  Qty  of 
Hamilton,  Ohio  on  such  sheets  as 
originally  filed  in  Docket  No.  GT94-21- 
000.  The  aty  of  Hamilton,  Ohio  should 
have  been  deleted  from  these  sheets 
because  its  firm.  Rate  Schedule  FT-1 
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Service  Agreement  with  Texas  Eastern 
terminated  by  its  own  terms  on  October 
31.  1993. 

Further,  Texas  Eastern  states  that 
Philadelphia  Electric  Company  has 
notified  it  that  it  has  changed  its  name 
to  PECO  Energy  Company.  Texas 
Eastern  states  that  it  has  reflected  this 
change  on  the  set  of  tariff  sheets  to  be 
effective  February  1, 1994. 

Texas  Eastern  states  that  upon  receipt 
of  all  executed  service  agreements  from 
the  customers.  Texas  Eastern  will  file 
with  the  Commission  such  executed 
service  agreements  and  update  the 
Index  of  Finn  Customers  contained  in 
its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1. 

Texas  Eastern  states  that  copies  of  the 
filing  were  ser\'ed  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  30.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-21202  Filed  8-26-94;  8:45  am] 
BILUNG  CODE  6717-01-M 

[Docket  Nos.  RP94-1 72-003  and  RP94-205- 
003] 

Williams  Natural  Gas  Co.,  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  23. 1994. 

Take  notice  that  on  August  18.  1994. 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  First  Revised  Third  Revised  Sheet 
Nos.  6  and  6A.  with  an  effective  date  of 
April  1. 1994. 

WNG  states  that  on  May  23.  1994,  it 
made  a  filing  to  propose  revised  fuel 
reimbursement  percentages  to  be 
appUed  to  transportation  on  WNG's 
system  to  be  effective  June  1. 1993.  By 
order  issued  August  3. 1994,  the 
Commission  accepted  the  percentages  to 
be  effective  June  1, 1994,  but  required 


WNG  to  file  tariff  sheets  to  be  effective 
April  1. 1994  to  reflect  the  lower  of  the 
currently  effective  percentages  or  the 
revised  percentages  filed  to  be  effective 
June  1. 1994.  WNG  also  states  that  Sheet 
Nos.  6  and  6A  in  the  instant  filing  are 
being  filed  to  comply  with  the  order. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  sfervice  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  30, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-21198  Filed  8-26-94;  8:45  am) 
BH.UNO  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OMS-FRL-S060-7] 

Final  Agency  Actions  Regarding  Fuel 
Additive  Registration  Provisions  of  the 
Clean  Air  Act 

AGENCY:  Envirormiental  Protection 
Agency  (EP.A). 

ACTION:  Notice  of  Mobile  Source  Final 
Agency  Actions. 

SUMMARY:  This  notice  announces  final 
EPA  actions  taken  in  conjimction  with 
its  fuel  additive  registration  program  in 
the  Office  of  Mobile  Sources.  Any 
person  seeking  judicial  review  of  these 
final  actions  must  petition  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  for  review  of  these 
actions.  Failure  to  petition  for  review  of 
any  of  these  actions  on  or  before 
October  19.  1994  will  preclude  a 
challenge  later  in  an  EPA  enforcement 
action. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Sopata,  Chemist,  or  James  W. 
Caldwell,  Chief,  Fuels  Section,  Field 
Operations  Support  Division  (6406J), 
U.S.  Environmental  Protection  Agency, 


401  M  Street.  SW.,  Washington.  DC 
20460.  (202)  260-9020. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
determined  that  all  of  the  actions 
summarized  below  are  final.  Where 
available,  the  specific  date  on  which  the 
action  became  final  is  indicated. 
Pursuant  to  section  307(b)(1)  of  the 
Clean  Air  Act.  EPA  has  determined  that 
these  actions  are  nationally  applicable. 
Accordingly,  judicial  review  of  these 
actions  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Coxul  of  Appeals  for  the  District  of 
Columbia  Circuit  on  or  before  October 
19.  1994.  Under  section  307(b)(2)  of  the 
Clean  Air  Act.  these  final  actions  may 
not  be  challenged  later  in  civil  or. 
criminal  proceedings  EPA  may  bring  to 
enforce  these  actions.  The  following 
EPA  actions  regarding  fuel  additive 
registration  have  become  final: 

1.  By  letter  dated  July  13. 1994.  EPA 
determined  that  the  Ethyl  Corporation, 
(Ethyl),  did  not  qualify  to  register  under 
40  CFR  part  79,  its  fiiel  additive.  HiTEC 
3000,  for  use  in  unleaded  gasoline.  On 
April  27, 1994.  Ethyl  applied  for  an 
"update"  for  its  additive  HiTEC  3000  for 
use  in  unleaded  gasoline.  HiTec  3000  is 
not  presently  registered  for  use  in 
unleaded  gasoline.  Under  the  applicable 
regulations  governing  registration  of  fuel 
additives,  as  amended  effective  on  May 
27, 1994,  40  CFR  79.21(h)  expressly 
provides  that  a  manufacturer  may  not 
register  a  fuel  additive  for  use  in  any 
type  of  fuel  intended  for  use  in  motor 
vehicles  manufactured  after  model  year 
1974  unless  the  additive  is  substantially 
similar  to  any  fuel  additive  included  in 
the  certification  of  any  1975  or 
subsequent  model  year  vehicle  or 
engine  or  the  manufacturer  has  obtained 
a  waiver  under  Section  211(f)(4).  Since 
HiTEC  3000  is  not  substantially  similar 
under  the  applicable  criteria  and  Ethyl 
has  not  obtained  the  requisite  waiver 
under  Section  211(f)(4).  EPA  could  not 
"update"  the  registration  for  HiTEC 
3000  as  requested  by  Ethyl.  The 
decision  of  July  13, 1994  was  final. 

2.  By  letter  dated  July  13. 1994.  EPA 
determined  that  the  Albemarle 
Corporation  (Albemarle)  did  not  qualify 
to  register  under  40  CFR  part  79.  a 
variety  of  fuel  additives  containing 
MMT.  for  use  In  unleaded  gasoline.  On 
April  27, 1994.  Albemarle  submitted 
fuel  manufacturer  notification  forms  as 
applications  to  register  a  variety  of  fuel 
additives  containing  MMT  for  use  in 
unleaded  gasoline.  No  bulk  additive 
product  containing  MMT  is  presently 
registered  for  use  in  unleaded  gasoline. 
Under  the  applicable  regulations 
governing  registration  of  fuel  additives, 
as  amended  effective  on  May  27, 1994. 


40  CFR  79.21(h)  expressly  provides  that 
a  manufacturer  may  not  register  a  fuel 
additive  for  use  in  any  type  of  fuel 
intended  for  use  in  motor  vehicles 
manufactured  after  model  year  1974 
unless  the  additive  is  substantially 
similar  to  any  fuel  additive  included  in 
the  certification  of  any  1975  or 
subsequent  model  year  vehicle  or 
engine  or  the  manufacturer  has  obtained 
a  waiver  under  Section  211(fl(4).  Since 
none  of  the  subject  products  may  be 
regarded  as  substantially  similar  under 
the  applicable  criteria,  and  Albermarle 
has  not  sought  or  obtained  the  requisite 
waiver  under  Section  211(f)(4),  EPA 
could  not  grant  registration  for  the 
subject  products  for  unleaded  gasoline 
ujiUl  any  reference  to  unleaded  gasoline 
has  been  deleted  firom  the  application 
forms.  The  decision  of  July  13, 1994  was 
final. 

Dated:  August  19, 1994. 
Richard  D.  Wilson. 
Director,  Office  of  Mobile  Sources. 
[FR  Doc.  94-21255  Filed  8-26-94;  8:45  am] 

BILUNQ  CODE  6e«»-60-P 


[OPPTS-00153;  FRL-4772-©l 

Commercial  Printing  industry;  Notice 
of  Availability  of  Federal  Statutes 
Potential  Impact  Report 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availabiUty. 

SUMMARY:  EPA  is  announcing  the 
availabihty  of  a  document  entitled 
"Federal  Environmental  Regulations 
Potentially  Affecting  the  Commercial 
Printing  Industry."  This  dociiment  is  a 
comprehensive  overview  of  the  major 
environmental  statutes  that  may  affect 
the  printing  industry,  including  the 
Clean  Air  Act,  Clean  Water  Act, 
Resource  Conservation  and  Recovery 
Act,  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  Emergency  Planning  and 
Community  Right-to-Know  Act,  and  the 
Toxic  Substance  Control  Act. 
ADDRESSES:  The  complete  report  is 
available  by  Dociunent  No.  EPA  744-B- 
94-001.  Free  copies  can  be  obtained  by 
contacting  EPA's  Pollution  Prevention 
Information  Clearinghouse  (PPIC), 
Envin^nmental  Protection  Agency,  401 
M  St,  .«?W.,  Mail  Code  3404, 
Washington,  DC  20460,  Telephone  (202) 
260-1023;  Fax (202)  260-0178. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Caballero,  telephone  (202)  260- 
1157,  or  Stephanie  Bergman,  telephone 
(202)  260-1821.  of  die  EPA's  Design  for 
the  iinvironment  Program,  Mail  Code 


7406.  401  M  St.,  SW.,  Washington,  DC 
20460. 

SUPPLEMENTARY  INFORMATION:  The 
doaunent  includes  lists  of  specific 
chemicals  used  in  the  printing  industry 
that  may  trigger  particular  regulatory 
requirements.  The  printing  industry  has 
identified  these  chemicals  as  being  used 
in  the  processes  of  lithography, 
fiexography,  graviu^,  screen  printing, 
and  letterpress.  The  discussion  of 
environmental  statutes  potentially 
affecting  the  commercial  printing 
industry  is  intended  for  information 
purposes  only  and  should  not  be  relied 
on  as  an  official  EPA  guidance 
document. 

Dated:  August  18, 1994. 
Joseph  A.  Caira, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

(FR  Doc.  94-21258  Filed  8-26-94;  8:45  ami 

BILUNQ  CODE  a960-60-F 


[ER-FR-4714-5] 

Texas  Utilities  Mining  Co.;  Waste 
Water  Discharges  Intent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement  (EIS)  on  the  lyiodification/ 
Reissuance  of  a  New  Source  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Permit  for  Waste 
Water  Discharges  From  the  Texas 
Utilities  Mining  Company's  (TUIMCO) 
Proposed  Expansion  of  the  Oak  Hill 
Lignite  Mine  Into  the  Dili  Area  l.oca«ed 
Northeast  of  Henderson,  Rusic  County, 
TX 

AGENCY:  U.S.  Environmental  Agency 
(EPA). 

PURPOSE:  To  meet  National 
Environmental  Pohcy  Act  and  Qean 
Water  Act  requirements  for 
consideration  of  environmental  impacts 
associated  with  the  modification/ 
reissuance  of  a  NPDES  permit  for  the 
expanded  project. 

SUMMARY:  TUMCO  proposes  to  mine 
hgnite  from  an  additional  13,932  acre 
tract,  called  the  Dili  Area.  The  site  is 
located  contiguous  to  the  existing  Oak 
Hill  Lignite  Mine,  previously  known  as 
the  Martin  Lake  D  Area.  In  1983,  the 
EPA  prepared  an  EIS  on  the  Martin  Lake 
D  Area  Lignite  Surface  Mine. 
Approximately  5,232  acres  of  the 
proposed  expansion  lies  outside  the 
area  addressed  in  the  1983  EIS.  The 
Supplemental  EIS  will  cover  the  new 
acreage  not  covered  by  the  previous 
document. 

ALTERNATIVES:  The  EPA  may  issue  or 
deny  NPDES  permit  authorization  for 
discharges  from  the  proposed  expanded 
area. 


SCOPING  MEETING:  The  EPA  will  hold  a 
pubhc  meeting  on  Monday,  September 
26, 1994,  at  7:00  p.m.  at  the  Henderson 
Community  Center,  302  Fairpark.  in 
Henderson,  Texas,  to  identify  issues  that 
should  be  addressed  in  the  EIS. 
FOR  SCOPING  COMMENTS,  ADOmONAL 
INFORMATION,  OR  TO  BE  PURGED  ON  EtS 
MAIUNG  UST  COffTACT:  Mr.  Norm 
Thomas,  Chief.  Federal  Activities 
Branch,  EPA  (6E-F),  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733;  telephone 
(214)  665-2260. 

ESTIMATED  DATE  OF  DRAFT  EIS  RELEASE: 

March,  1995. 

RESPONSIBLE  OFFIOAL:  Jane  N.  Saginaw. 

Regional  Administrator. 

William  D.  Dickerson, 

Deputy  Director.  Office  of  Federai  Activities. 

(FR  Doc  94-21148  Filed  8-28-94;  8:45  am] 

BH-LMQ  CODE  ceao-eo-p 


FEDERAL  COMMUNICATIONS 
COIMMISSiON 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMBJ 
approval  for  the  following  pubUc 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  For  further 
information  contact  Shoko  B.  Hair, 
Federal  Communications  Commission, 
(202) 418-1379. 

Federal  Communications  Commission 

OMB  Contro7  No.:  3060-0514 
Title:  Holding  Company  Aimual 

Report — Section  43.21(c) 
Expiration  Date:  03/31/97 
Estimated  Annual  Burden:  20  total 
hours;  1  hour  per  response;  20 
respondents. 
Description:  In  a  Report  and  Order 
issued  in  CC  Docket  No.  93-5.  tided, 
"Elimination  of  Revision  of  Certain 
Reporting  Requirements  for 
Communication  Common  Carriers 
and  Certain  Affiliates",  the 
Commission  eliminated  the 
requirement  that  common  carriers  file 
pension  and  benefits  documents.  The 
Commission  also  revised  §  43.21(c)  to 
require  a  communication  common 
carrier  that  directly  or  indirectly 
controls  any  commimication  common 
carrier  that  has  annual  operating 
revenues  in  excess  of  $100  million  to 
file  the  Securities  and  Exchange 
Commission  Annual  Report  Form  10-' 
K.  The  Commission  concluded  that 
there  is  no  need  to  receive  financial 
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reports  from  a  controlling  company 
when  the  controlled  communication 
common  carrier  does  not  have  annual 
operating  revenues  in  excess  of  $100 
million.  This  revision  raises  the 
.    reporting  threshold  from  $2.5  million 
to  $100  million  and  makes  the 
reporting  threshold  in  §  43.21(c) 
consistent  with  other  Part  43 
reporting  requirements. 

Federal  Communications  Commission. 

UVera  F.  Marshall, 

Acting  Secretary. 

(FR  Doc.  94-21184  Filed  8-2fr-94;  8:45  am] 

BILLMG  COOE  •712-01-M 


FEDERAL  RESERVE  SYSTEM 

Enterprise  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
^ave  applied  for  the  Board's  approval 
under  section  4  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  22,  1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  B>Td  Street, 
Richmond.  Virginia  23261: 

1.  Enterprise  Bancorp,  Inc.,  Landover, 
Mar>land;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Enterprise  Bank. 
Landover.  Maryland. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 


1.  Liberty  Bancorp,  Inc.,  Oklahoma 
City.  Oklahoma;  to  acquire  100  percent 
of  die  voting  shares  of  Rockwell 
Bancorp,  Inc..  Oklahoma  City, 
Oklahoma,  a  bank  holding  company  in 
the  process  of  being  formed,  and  thereby 
indirectly  acquire  up  to  100  percent  of 
the  voting  shares  of  Rockwell  Bank, 
N.A..  Oklahoma  City.  Oklahoma. 
Alternatively,  Liberty  Bancorp  has 
applied  to  acquire  the  voting  shares  of 
Rockwell  Bank.  N.A.  directly  if  the 
formation  of  Rockwell  Bancorp  is  not 
consummated. 

2.  Tongue  River  Valley  Bancshares, 
Ranchester.  Wyoming;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Ranchester  State  Bank.  Ranchester. 
Wyoming. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Brazos  Bancshares,  Inc.,  Joshua, 
Texas;  to  acquire  85  percent  of  the 
voting  shares  of  Metro  Bancshares,  Inc., 
Alvarado.  Texas,  and  thereby  indirectly 
acquire  Alvarado  State  Bank,  Alvarado, 
Texas. 

Board  of  Governors  of  the  Federal  Reser\e 
System.  August  23,  1994. 
Jennifer  |.  lohnson. 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  94-21211  Filed  8-26-94;  8:45  am) 

BtLLIMQ  COOE  621&41-F 


F  &  M  Bancorporation,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Resere  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vmting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 


greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.'*  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  hovi^  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  19.  ' 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  F  &■  M  Bancorporation,  Inc., 
Kaukauna.  Wisconsin;  to  engage  de 
novo  in  making  and  servicing  asset- 
based  loans  of  the  type  that  would  not 
normally  be  considered  by  F  &  M 
Bancorporation's  banking  subsidiaries, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  23.  1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc  94-21209  Filed  8-26-94;  8:45  am) 
BILLING  COOE  $21»«1-F 


Lynda  C.  Thompson;  Change  In  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  tint  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reser\'e  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  bo 
received  not  later  than  September  19, 
1994. 


A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Lynda  C.  Thompson,  Duluth, 
Georgia;  to  acquire  personally  1.51 
percent  for  a  total  of  5.95  percent,  and 
to  acquire  as  trustee  of  Americnn 
Bancshares.  Inc.  ESOP  3.14  peiceut  for 
a  total  of  5.66  percent  of  the  voting 
shares  of  American  Bancshares,  Inc., 
Marietta:  Georgia,  and  thereby  indirectly 
acquire  Cobb  American  Bank  &  Trust 
Company,  Marietta,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  23.  1994.  . 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-21210  Filed  8-26-94;  8:45  am) 

BILUNQ  COOE  621041 -F 


GENERAL  SERVICES 
ADMINISTRATION 

Change  in  Solicitation  Procedures 
Under  the  Small  Business 
Competitiveness  Demonstration 
Program 

AGENCY:  Office  of  Acquisition  Policv. 

GSA. 

ACTION:  Notice. 

SUMMARY:  Title  VII  of  the  "Business 
Opportunity  Development  Act  of  1988" 
(Public  Law  100-656)  established  the 
Small  Business  Competitiveness 
Demonstration  Program  and  designated 
nine  (9)  agencies,  including  GSA.  to 
conduct  the  program  over  a  four  (4)  year 
period  from  January  1,  1989  to 
December  31,  1992'  The  Small  Business 
Opportunity  Enhancement  Act  of  1992 
(Public  Law  102-366)  extended  the 
demonstration  program  untirSeptember 
1996  and  made  certain  changes  in  the 
procedures  for  operation  of  the 
demonstration  program.  The  law 
designated  four  (4)  industry  groups  for 
testing  whether  the  competitive 
capabilities  of  the  specified  industry 
groups  will  enable  Uiem  to  succcssfiilly 
compete  on  an  unrestricted  basis.  The 
four  (4)  industry  groups  are: 
construction  (except  dredging); 
architectural  and  engineering  (A&E) 
services  (including  surveying  and 
mapping);  refuse  systems  and  related 
services  (limited  to  trash/garbage 
collection);  and  non-nuclear  ship  repair 
Under  the  program,  when  a 
participating  agency  misses  its  small 
business  participation  goal,  restricted 
competition  is  reinstituted  only  for 
those  contracting  activities  that  failed  to 
attain  the  goal.  The  small  business  goal 
is  40  percent  of  the  total  contract  dollars 
awarded  for  construction,  trash/garbage 


collection  services,  and  non-nuclear 
ship  repair  and  35  percent  of  the  total 
contract  dollars  awarded  for  architect- 
engineer  services.  This  notice 
announces  modifications  to  GSA's 
solicitation  practices  under  the 
demonstration  program  based  on  a 
review  of  the  agency's  performance 
during  the  period  from  July  1, 1993  to 
June  30, 1994.  Modifications  to 
solicitation  practices  are  outlined  in  the 
Supplementary  Information  section 
below  and  apply  to  solicitations  issued 
on  or  after  October  1 ,  1994. 
EFFECTIVE  DATE:  October  1,  1994. 
FOR  FURTHER  ^NF0RMAT10N  CONTACT:  Ida 
Ustad,  Office  of  GSA  Acquisition  Policy, 
(202) 501-1224. 
SUPPLEMENTARY  INFORMATION: 
Procurements  of  construction  or  trash/ 
garbage  collection  with  an  estimated 
value  of  $25,000  or  less  will  be  reserved 
for  emerging  small  business  concerns  in 
accordance  with  the  procedures 
outlined  in  the  interim  policy  directive 
issued  by  the  Office  of  Federaf 
Procurement  Policv  (58  FR  13513, 
March  11,1993). 

Procurements  of  construction  of  trash/ 
garbage  collection  with  an  estimated 
value  that  exceeds  $25,000  by  GSA 
contracting  activities  will  be  made  in 
accordance  with  the  following 
procedures: 

Construction  SerN'ices  in  Groups  15, 16, 
and  17 

Procurements  for  all  construction 
ser\'ices  (except  solicitations  issued  by 
GSA  contracting  activities  in  Regions  1, 
5,  and  9  in  Group  15  and  Regions  2,  3, 
5,  and  9  for  individual  SIC  code  1794) 
will  be  conducted  on  an  unrestricted 
basis; 

Procurements  for  construction 
services  in  Group  15  issued  by  GSA 
contracting  activities  in  Regions  1.  5, 
and  9,  and  in  individual  SIC  Code  1794 
in  Regions  2,  3,  5,  and  9  will  be  set  aside 
for  small  business  when  there  is  a 
reasonable  expectation  of  obtaining 
competition  for  two  or  more  small 
businesses.  If  no  expectation  exists,  the  * 
procurements  will  be  conducted  on  an 
imrestricted  basis. 

Region  1  encompasses  the  states  of 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island  and 
Vermont. 

Region  2  encompasses  the  states  of 
New  Jersey,  New  York,  and  the 
territories  of  Puerto  Rico  and  the  Virgin 
Islands. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia, 
Maryland  (except  Montgomery  and 
Prince  Georges  counties),  and  Virginia 
(except  the  city  of  Alexandria  and  the 


counties  of  Arlington,  Fairfax,  Loudoun, 
and  Prince  William). 

Region  5  encompasses  the  states  of 
Illinois.  Indiana.  Ohio,  Michigan, 
Minnesota,  and  Wisconsin. 

Region  9  encompasses  the  states  of 
Arizona,  California.  Hawaii,  and 
Nevada. 

Region  10  encompasses  the  states  of 
Alaska.  Idaho.  Oregon,  and  Washington. 

Trash/Garbage  Collection  Services  in 
FSC  S205 

Procurements  for  trash/garbage 
collection  services  in  PSC  S205  will  be 
conducted  on  an  unrestricted  basis. 

Architect-Engineer  Services  (All  FSC 
Codes  Under  the  Demonstration 
Program) 

Procurements  for  all  architect- 
engineer  services  (except  procurements 
issued  by  contracting  activities  in  GSA 
Regions  1,  2,  3.  9,  and  10  for  service 
code  Clll;  procurements  issued  by 
Region  9  for  service  code  C219;  and 
procurements  issued  by  Region  4  for 
service  code  R404)  shall  be  conducted 
on  an  unrestricted  basis. 

Procurements  for  architect-engineer 
services  issued  by  GSA  contracting 
activities  in  GSA  Regions  1,  2,  3,  9,  and 
10  for  service  code  Clll;  procurements 
issued  by  Region  9  for  service  code 
C219;  procurements  issued  by  Region  4 
for  service  code  R404  will  be  set  aside 
for  small  business  when  there  is  a 
reasonable  e.xpectation  of  obtaining 
competition  from  two  or  more  small 
businesses.  If  no  expectation  exists,  the 
procurement  will  be  conducted  on  an 
unrestricted  basis. 

Region  1,  encompasses  the  states  of 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont. 

Region  2  encompasses  the  states  of 
New  Jersey,  New  York,  and  the 
territories  of  Puerto  Rico  and  the  Virgin 
Islands.  Region  3  encompasses  the  states 
of  Pennsylvania,  Delaware,  West 
Virginia,  Maryland  (except  Montgomery 
and  Prince  Georges  coimties),  and 
Virginia  (except  the  city  of  Alexandria 
and  the  counties  of  Arlington,  Fairfax, 
Loudoun,  and  Prince  William). 

Region  4  encompasses  the  states  of 
Alabama,  Florida,  Georgia,  Kentucky, 
North  Carolina,  South  Carofina, 
Mississippi,  and  Tennessee. 

Region  9  encompasses  the  states  of 
Arizona,  California,  Hawaii,  and 
Nevada. 

Region  10  encompasses  the  states  of 
Alaska,  Idaho,  Oregon,  and  Washington. 
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Non-Nuclear  Ship  Repair 

GSA  does  not  procure  non-nuclear 
ship  repairs. 

Dated:  August  17, 1994. 
Arthur  E.  Ronkovich, 

Acting  Associate  Administrator  for 

Acquisition  Policy. 

|FR  Doc.  94-21272  Filed  8-26-94;  8;45  am) 

BILUNO  CODE  6820-$1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94N-0288] 

Purina  Mills,  Inc.;  WIttidrawal  of 
Approval  of  NADA's 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  two  new  animal  drug 
applications  (NADA's)  held  by  Purina 
Mills,  Inc.  The  NADA's  provide  for  use 
of  oxytetracycline  concentrate  in  the 
feed  of  dairy  and  nondairy  cattle,  sheep, 
hogs,  poultry,  and  rainlu.  The  sponsor 
requested  the  withdrawal  of  approval  of 
the  NADA's  because  the  products  are  no 
longer  being  manufactured. 
EFFECTIVE  DATE:  SEPTEMBER  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diaime  T.  McRae.  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855.  301-594-1623. 

SUPPLEMENTARY  INFORMATION:  Pvuina 
Mills.  Inc..  P.O.  Box  66812.  St.  Louis. 
MO  63166-6812,  is  the  sponsor  of 
NADA  94-959  that  provides  for  the  use 
of  Purina  Dairy  Plus  Medicated 
(oxytetracycline  1.5  grams  per  pound  (g/ 
lb))  for  mixing  in  dairy  cattle  rations. 
Purina  Mills,  Inc.,  is  also  the  sponsor  of 
NADA  94-960  that  provides  for  the  use 
of  Purina  Mix-R-Mycin  Concentrate 
Medicated  (oxytetracycline  20  g/lb>  for 
mixing  in  cattle,  sheep,  hog.  poultry, 
and  mink  rations.  By  letter  dated 
December  1,  1993.  Purina  Mills.  Inc.. 
stated  that  the  products  are  no  longer 
marketed  and  requested  a  voluntary 
withdrawal  of  approval  of  the  NADA's. 
Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA's  94-959  and  94-960 
and  all  supplements  and  amendments 


thereto  is  hereby  vnthdrawn.  effective 
September  8. 1994. 

Dated:  August  19. 1994. 
Stephen  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  94-21157  Filed  8-26-94:  8:45  am) 

BILUNO  CODE  41«0-01-F 


[Docket  No.  94E-01 00]         -    .' 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Dovonex® 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Dovonex®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malldn,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPt-EMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
jdditive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  die  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 


permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the    - 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Dovonex®. 
Dovonex®  (calcipotriene)  is  indicated 
for  the  treatment  of  moderate  plaque 
psoriasis.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Dovonex®  (U.S.  Patent 
No.  4,866,048)  from  Leo  Pliarmaceutical 
Products,  Ltd.,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration. 
FDA,  in  a  letter  dated  April  22, 1994, 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Dovonex® 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
Dovonex®  is  1.149  days.  Of  this  time, 
510  days  occiured  during  the  testing 
phase  of  the  regulatory  review  period, 
while  639  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
November  8, 1990.  The  applicant  claims 
November  9, 1G90,  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  November  8, 1990,  which  was 
30  days  after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  March  31,  1992.  The 
applicant  claims  March  30,- 1992,  as  the 
date  the  new  drug  application  (NDA)  for 
Dovonex®  (NDA  20-273)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-273  was 
submitted  on  March  31 ,  1992. 

3.  The  date  the  application  was 
approved:  December  29, 1993.  FDA  has 


verified  the  applicant's  claim  that  NDA 
20-273  was  approved  on  December  29, 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  473  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  28,  1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  27,  1995,  for  a 
determination  regarding  whether  the 
appUcant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  16,  1994. 
Stuart  L.  Nightingale. 
Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  94-21156  Filed  8-26-94;  8:45  am) 
BILUNO  CODE  416(M>1-F 


Public  Health  Service 

Agency  for  Health  Care  Policy  and 
Research;  Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5,  U.S.C,  Appendix  2) 
announcement  is  made  of  the  following 
special  emphasis  panel  scheduled  to 
meet  during  the  month  of  September 
1994: 

'  Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel. 

Date  and  Time:  September  7-9. 1994,  8:30 
a.m. 

Place:  Ramada  Inn.  1775  Rockville  Pike, 
Conference  Room  TBA,  Rockville,  Maryland 
20852. 

Open  September  7,  8:30  a.m.  to  9:30  a.m. 
Closed  for  remainder  of  meeting. 


Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  applications 
for  cooperative  agreements  on  research 
related  to  evaluating  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)-suppcrted 
clinical  practice  guidelines;  specifically,  to 
evaluate  the  effects  of  implementing  practice 
guidelines  in  primary  care. 

Agenda:  The  open  session  of  the  meeting 
on  September  7  from  8:30  a.m.  to  9:30  a.m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters.  During  the 
closed  session,  the  committee  will  tie 
reviewijig  applications  for  cooperative 
agreements  dealing  with  (1)  Urinary 
Incontinence  in  Adults:  (2)  Early  HIV 
Infection:  Evaluation  and  Management:  (3) 
Sickle  Cell  Disease:  Screening,  Diagnosis. 
Management,  and  Counseling  in  Newborns 
and  Infants;  (4)  Unstable  Angina:  Diagnosis 
and  Management;  and  (5)  Depression  in 
Primary  Care:  Detection,  Diagnosis  and 
Treatment.  In  accordance  with  the  Federal 
Advisory  Committee  Act,  Title  5,  U.S.C, 
Appendix  2  and  Title  5,  U.S.C,  552b(c)(6), 
the  Administrator,  AHCPR,  has  made  a 
formal  determination  that  this  latter  session 
will  be  closed  because  the  discussions  are 
likely  to  reveal  ptersonal,  information 
concerning  individuals  associated  with  the 
grant  applications.  This  information  is 
exempt  from  mandatory  discbsure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Gerald  E.  Calderone.  Ph.D., 
Agency  for  Health  Care  Policy  and  Research, 
Suite  602,  2101  East  Jefferson  Street, 
Rockville.  Maryland  20852,  Telephone  (301) 
594-2462. 

Agenda  items  for  all  meetings  are  subject 
to  change  as  priorities  dictate. 

Dated:  August  19, 1994. 
Richard  |.  Greene,  M.D..  Ph.D., 
Acting  Administrator. 
[FR  Doc.  94-21164  Filed  8-26-94;  8:45  am) 

BILUNG  CODE  4160-00-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-020-4-4210-05;  A2A-287iq 

Notice  of  Realty  Action 
Noncompetitive  Sale  of  Public  Lands 
In  Maricopa  County.  AZ 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action.. 

noncompetitive  sale. 

summary:  The  followinjg  pubfic  lands 
have  been  proposed  for  direct  sale 
under  Section  203  of  the  Federal  Land 
Pohcy  and  Management  Act  of  1976  (90 
Stat.  2750.  43  U.S.C.  1713).  at  not  less 
than  the  estimated  fair  market  value  of 
$42,000.  The  land  will  not  be  offered  for 
sale  for  at  least  60  days  after  the  date  of 
publication  of  this  notice. 

Gila  and  Salt  River  Meridian,  Arizona 

Township  1  South.  Range  3  West 


Sec.  25  E'/iSWV«NEV4E'/iW'/^SEV4. 
Containing  approximately  60  acres. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  die  date  of  publication 
of  this  notice,  whichever  occurs  first. 

This  land  is  being  offered  by  direct 
sale  to  Thomas  and  Susan  de  Jong. 
There  are  no  known  mineral  values  on 
the  subject  property  and  the  mineral 
interests  may  he  conveyed 
simultaneously.  Acceptance  of  the 
direct  sale  offer  will  qualify  the 
purchaser  to  make  application  for 
conveyance  of  those  mineral  interests. 

The  conveyance  document,  when 
issued,  will  contain  certain  reservations 
to  the  United  States  and  any  other  valid 
existing  rights.  Detailed  information 
concerning  this  sale  is  available  for 
review  at  the  Lower  Gila  Resource  Area 
Office,  Bureau  of  Land  Management. 
2015  W.  Deer  Valley  Road.  Phoenix, 
Arizona  85027. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager. 
Lower  Gila  Resource  Area,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  determination  of  the  Department  of 
the  Interior. 

Dated:  Aug.  17,  1994. 
David  J.  Miller. 

Associate  District  Manager. 

[FR  Doc.  94-21273  Filed  8-26-94;  8:45  am) 

BILUNG  COOE  4310-32-M 

[NM-920-4210-06;  NMNM  034615] 

Notice  of  Proposed  Continuation  of 
Withdrawal;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture.  Forest  Service,  proposes 
that  a  1 .790.66-acre  withdrawal  for  the 
Bernalillo  Watershed  continue  for  an 
additional  20  years.  The  land  will 
remain  closed  to  mining,  but  vsil!  be 
opened  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  lands  and  has  been  and  will 
remain  open  to  mineral  leasing. 
DATES:  Comments  should  be  received  by 
November  28, 1994. 

ADDRESSES:  Comments  would  be  sent  to 
State  Director,  BLM  New  Mexico  State 
Office,  P.O.  Box  27115,  Santa  Fe,  NM 
87502, 505-438-7502. 
FOR  FURTHER  INFORMATION  CONTACT: 


JMI 
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georgiana  E.  Armijo.  BLM  New  Mexico 
State  Office.  505-438-7594. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Department  of 
Agriculture.  Forest  Service,  proposes 
that  the  existing  land  withdrawal  made 
by  Public  Land  Order  No.  1882  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(1988). 

The  land  is  described  as  follows: 
New  Mexico  Principal  Meridian 

T.  12N..R.4E.. 

Sec.  2.  lot  4.  SWV4NWV,.  SWV4.  and 
SWV«SEV4; 

Sec  3.  lots  1  to  4.  inclusive.  S>/iNi/i.  and 
SV2: 

Sec  10.  lots  5  to  9.  inclusive,  NEV«NEV«, 
and  NEV4NVVV4; 

Sec.  11,  lots  2.  3.  and  4.  E'/i.  NV1NWV4. 
and  SEV4NWV4; 

Sec  12.  EVzSW'A  (excluding 
approximately  40  acres  within  the 
Sandia  Wilderness),  NVVV4SWV4.  and 
SWV4SWV4  (excluding  approximately  20 
acres  in  the  S'/^SVV'ASW'A  within  the 
Sandia  Wilderness). 

The  area  described  contains  approximately 
1,790.66  acres  in  Sandoval  County. 

The  piupose  of  the  withdrawal  is  to 
protect  the  Bernalillo  Watershed.  The 
withdrawal  segregates  the  land  from 
location  and  entry  under  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
No  change  is  proposed  in  the  purpose 
or  segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  State 
Director  in  the  New  Mexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary'  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so.  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  determination  is  made. 

Dated:  August  16. 1994. 
Mike  Ford. 
Acting  State  Director. 
(FR  Doc.  94-21269  Filed  &-26-94;  8:45  ami 

BILUNG  COO€  4310-FB-M 


National  Park  Service 

Denall  National  Park  and  Preserve 

agency:  National  Park  Service,  Interior. 
ACTION:  Amended  notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
typographical  error  exists  in  the 
boundary  description  for  Denali 
National  Park  as  published  in  the 
Federal  Register/Vol.  57.  No.  190/ 
Wednesday,  September  30. 1992/page 
45179,  3rd  column,  3rd  and  4th 
paragraphs  from  the  bottom.  The 
distance  of  "150  feet"  should  be  "100 
feet". 

The  above  described  paragraphs  are 
hereby  deleted  and  replaced  in  their 
entirety  to  read  as  follows: 

Thence  easterly,  between  sections  3 
and  10.  2  and  11,  to  a  point  100  feet 
northwesterly  and  perpendicular  from 
the  centerline  of  the  Alaska  Railroad 
right-of-way,  between  sections  2  and  11, 
T.  18  S.,  R.  8  W..  Fairbanks  Meridian; 

Thence  northeasterly,  along  a  line  100 
feet  northwesterly  and  perpendicular 
from  the  centerline  of  the  Alaska 
Railroad  right-of-way.  to  a  point 
between  sections  1  and  6.  T.  18  S..  Rs. 
7  and  8  W.,  Fairbanks  Meridian. 

Dated:  August  5. 1994. 

Paul  R.  Anderson, 

Acting  Regional  Director.  Alaska  Region, 
National  Park  Service. 

(FR  Doc.  94-21224  Filed  a-25-94;  8:45  am] 
BILUNO  COOE  4310-70-M 

[FES  94-18J 

Notice  Of  Availability  of  the  Final 
Comprehensive  River  Conservation 
Study  and  Final  Environmental  Impact 
Statement  for  the  Hanford  Reach  of  the 
Columbia  River 

agency:  National  Park  Service.  U.S. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the  final 
comprehensive  river  conservation  study 
and  final  environmental  impact 
statement  for  the  Hanford  Reach  of  the 
Columbia  River. 

Five  management  alternatives  were 
developed  lo  provide  permanent 
protection  to  the  Hanford  Reach,  in 
addition  to  the  No  Action  alternative 
required  by  the  National  Environmental 
Policy  Act.  The  proposal  recommends 
that  Congress  designate  the  Hanford 
Reach  a  National  Wildlife  Refuge  with 
a  National  Wild  and  Scenic  River 
overlay.  The  proposal  would  protect 
49.5  miles  of  river  and  approximately 
105,000  adjacent  acres,  both  of  which 
would  be  managed  by  the  U.S.  Fish  and 
Wildlife  Service.  The  Hanford  Reach  is 


the  last  unimpounded  segment  of  the 
Columbia  River  and  includes  critical 
spawning  and  rearing  habitat  for  the  fall 
Chinook  salmon,  numerous  historic  and 
archaeological  sites,  a  biodiversity 
representative  of  the  original  Columbia 
Basin,  threatened  and  endangered  plant 
and  animal  species,  and  various 
recreational  activities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kristen  Sycamore.  National  Park 
Service,  Pacific  Northwest  Regional 
Office.  909  First  Avenue,  Seattle. 
Washington.  98104.  phone  number 
(206)  220-4115.  Reading  copies  will  be 
available  at  the  National  Park  Service. 
Pacific  Northwest  Regional  Office  (see 
above  address);  Seattle  Public  Library 
(Government  Publications  Section), 
1000  4th  Avenue.  Seattle.  WA; 
Department  of  Energy,  Richland  Field 
Office  Reading  Room.  825  Jadwin 
Avenue,  Richland.  WA;  Columbia 
National  Wildlife  Refuge,  735  East  Main 
Street.  Othello.  WA;  U.S.  Fish  and 
Wildlife  Service,  3704  Griffin  Lane  SE.. 
Suite  102.  Olympia.  WA;  Richland 
Public  Library  (Reference  Section).  955 
Northgate  Avenue.  Richland,  WA;  and 
the  Public  Affairs  Office.  National  Park 
Service,  U.S.  Department  of  the  Interior. 
18th  and  C  Streets.  NW..  Room  3424. 
Washington,  DC  20240. 

Dated:  July  29,  1994. 

Jonathan  P.  Deason, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

(FR  Doc  94-21225  Filed  8-26-94:  8:45  am) 

BILUNO  COOC  4310-7D-M 


Proposed  1994  U.S.  World  Heritage 
Nominations 

agency:  National  Park  Service,  U.S. 
Department  of  the  Interior. 
ACTION:  Notice  and  request  for  public 
comment. 

summary:  On  May  i8,  1994.  the 
Department  of  the  Interior,  through  the 
National  Park  Service,  set  forth  in  a 
public  notice  the  process  and  schedule 
that  will  be  used  in  calendar  year  1994 
to  identify  and  prepare  U.S. 
nominations  to  the  World  Heritage  List 
(59  FR  25957).  In  addition,  the  May  18 
notice  identified  the  criteria  and 
requirements  that  U.S.  properties  must 
satisfy  before  nomination  for  World 
Heritage  status,  and  solicited  public 
comments  and  suggestions  regarding 
cultural  and  natural  properties  that 
should  be  considered  as  potential  U.S. 
nominations  this  year.  This  notice 
announces  and  invites  comment  on  the 
proposed  1994  U.S.  World  Heritage 
nominations  as  described  below. 


DATES:  Written  comments  or 
recommendations  regarding  the 
properties  listed  herein  as  proposed 
1994  U.S.  World  Heritage  Nominations 
must  be  received  by  September  28. 1994 
to  ensure  full  consideration.  A  decision 
on  proposed  1994  nominations  will  be 
made  based  on  public  comment,  and 
will  be  published  in  the  Federal 
Register. 

The  Federal  Interagency  Panel  for 
World  Heritage  will  review  the 
accuracy,  completeness,  and  suitability 
of  draft  1994  nominations' 
documentation  and  wall  make 
recommendations  to  the  Assistant 
Secretary  of  the  Interior  for  Fish  and 
Wildlife  and  Parks.  The  Assistant 
Secretary  will  subsequently  transmit 
any  approved  nomination  on  behalf  of 
the  United  States  to  the  World  Heritage 
Committee  Secretariat,  through  the 
Department  of  State,  by  October  1  for 
evaluation  by  the  World  Heritage 
Committee  in  a  process  that  could  lead 
to  inscription  on  the  World  Heritage  List 
by  fall  1995.  Notice  of  transmittal  of 
U.S.  nominations  vdll  be  published  in 
the  Federal  Register. 
ADDRESS:  Written  comments  or 
recommendations  should  be  sent  to  the 
Director.  National  Park  Service.  U.S. 
Department  of  the  Interior.  P.O.  Box 
37127.  Washington.  DC  20013-7127. 
Attention:  World  Heritage  Convention- 
023. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  C.  Mihie.  Chief,  Office  of 
International  Affairs,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
P.O.  Box  37127,  Washington.  DC  20013- 
7127,  Telephone:  (202)-343-7063. 
SUPPLEMENTARY  INF0RMATKX4:  The 
Convention  Concerning  Protection  of 
the  World  Cultural  and  Natural 
Heritage,  now  ratified  by  the  United 
States  and  135  other  countries,  has 
established  a  system  of  international 
cooperation  through  which  cultural  and 
natural  properties  of  outstanding 
luiiversal  value  to  mankind  may  be 
recognized  and  protected. 

The  Convention  seeks  to  put  into 
place  an  orderly  approach  for 
coordinated  and  consistent  heritage 
resoiut»  protection  and  enhancement 
throughout  the  world. 

Participating  nations  identify  and 
nominate  their  sites  for  inclusion  on  the 
World  Heritage  List,  which  currently 
includes  411  cultural  and  natural 
properties.  The  World  Heritage 
Committee  judges  all  nominations 
against  established  criteria. 

Under  the  Convention,  each 
participating  Nation  assumes 
responsibility  for  taking  appropriate 
legal,  scientific,  technical, 


administrative,  and  financial  measures 
necessary  for  the  identification, 
protection,  conservation,  and 
rehabilitation  of  World  Heritage 
properties  situated  within  its  borders. 

In  the  United  States,  the  Department 
of  the  Interior  is  responsible  for 
directing  and  coordinating  U.S. 
participation  in  the  World  Heritage 
Convention.  The  Department 
implements  its  responsibilities  under 
the  Convention  in  accordance  with  the 
statutory  mandate  contained  in  Title  IV 
of  the  National  Historic  Preservation  Act 
Amendments  of  1980  (P.L.  96-515;  16 
U.S.C.  470a-l,  a-2).  On  May  27,  1982, 
the  Interior  Department  published  in  the 
Federal  Register  the  poUcies  and 
procedures  which  it  uses  to  carry  out 
the  legislative  mandate  (47  FR  23392). 
The  rules  contain  additional 
information  on  the  Convention  and  its 
implementation  in  the  United  States, 
and  identify  the  specific  requirements 
that  U.S.  properties  must  satisfy  before 
they  can  be  nominated  for  World 
Heritage  status,  i.e.,  the  property  must 
have  previously  been  determined  to  be 
of  national  significance,  its  owTier  must 
concur  in  writing  to  its  nominations, 
and  its  nomination  must  include 
evidence  of  such  legal  protection  as  may 
be  necessary  to  ensure  preservation  of 
theproperty  and  its  environment. 

These  Regulations,  the  criteria  which 
cultural  or  natural  properties  must 
satisfy  for  World  Heritage  status,  the 
properties  on  the  U.S.  Indicative 
Inventory  of  Potential  Future  U.S. 
World  Heritage  Nominations,  and  the  19 
U.S.  properties  inscribed  on  the  World 
Heritage  List  as  of  January  1,  1994  are 
available  upon  request  from  the 
National  Park  Service. 

Proposed  1994  U.S.  World  Heritage 
Nominations: 

Chihuahuan  Desert 

Carlsbad  Caverns  National  Park,  New 
Mexico.  This  series  of  cormected 
caverns,  which  include  the  largest 
undergrouind  chambers  yet  discovered, 
have  many  magnificent  and  curious 
cave  formations,  including ^n  array  of 
speleothems.  Criteria  (ii)  An 
outstanding  example  of  significant 
geological  process,  and  (iii)  contains 
superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
beauty. 

European  Exploration  and  Colonial 
Settlement 

Savannah  Historic  District,  Georgia. 
The  first  settlement  in  the  English 
colony  of  Georgia,  which  was  founded 
with  philanthropic  intent.  Savannah  has 
retained  much  of  James  Oglethorpe^s 
original  city  plan  and  possesses  many 


structures  of  architectural  merit.  Criteria 
(ii)  Has  exerted  great  influence  over  a 
span  of  time  or  within  a  cuhural  area  of 
the  world  on  developments  in  town- 
planning,  and  (vi)  directly  and  tangibly 
associated  with  events  or  with  ideas  of 
outstanding  universal  significance. 

Dated:  July  30. 1994. 
George  T.  Frampton,  Jr., 
Assistant  Secretary,  Fish  and  Wildlife  and 
Parks. 

IFR  Doc.  94-21213  Filed  8-26-94;  8:45  am] 
BtLUNO  COOC  4310-70-P-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Notice  of  Consideration  of 
Issuance  of  Amendment  To  Facility 
Operating  License  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
61.  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (the  license), 
for  operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  County, 
Connecticut. 

The  proposed  amendment  would 
revise  Technical  Specification  Table 
3.3-2.  "Engineered  Safety  Feat\ires 
Actuation  System  Instrumention,"  Table 
3.3-2,  "Engineered  Safefy  Features 
Actuation  System  Instrumentation  Trip 
Setpoints,"  and  Table  4.3-2, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Surveillance 
Requirements,"  and  their  associated 
Bases  sections,  to  reflect  the  addition  of 
permissive  interlocks  on  the  core  deluge 
system  motor-operated  valves. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  September  28, 1994,  the  ficense 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
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consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street. 
Middletown.  Connecticut  06457.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  inter\'ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  Oie 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  In  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  In  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 


petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  informatioii  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
rehef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-800-248- 
5100  (in  Missouri  1-800-342-6700.  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
John  F.  Stolz:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  OfBce  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  Ms.  L.M.  Cuoco.  Sr. 
Nuclear  Counsel,  Northeast  Utilities 
Service  Company,  Post  Office  Box  270, 
Hartford,  Connecticut  06141-0270 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  It  completes  its 


technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  4, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW.,  Washington.  DC  20555.  an 
at  the  local  public  document  room 
located  at  the  Russell  Library,  123  Broad 
Street.  MiddletowTi.  Cormecticut  06457. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission 

lohn  F.  Stolz, 

Director.  Project  Directorate  1-4.  Division  of 

Reactor  Projects— l/II.  Office  of  Nuclear 

Reactor  Regulation. 
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[Docket  Nos.  50-^77  and  50-278] 

Philadelphia  Electric  Co.;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  FaciUty  Operating  License  Nos.  DPR- 
44  and  DRP-56  issued  to  the 
Philadelphia  Electric  Company  (the 
licensee)  for  operation  of  the  Peach 
Bottom  Atomic  Power  Station,  Units  2 
and  3,  located  in  York  County,   . 
Pennsylvania. 

The  proposed  amendments  would 
revise  the  facility  operating  license  and 
Appendix  A  and  B  of  the  operating 
license  to  change  the  maximum  core 
power  limit  from  3293  MWt  to  3458 
MWt. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commisi>ion  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 


evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  Ucensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  proposed  OL  changes  do  not 
involve  a  significant  increase  in  the  - 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  power  rerate  imposes  only 
minor  increases  in  the  plant  op>erating 
conditions.  Plant  systems,  components,  and 
structures  have  t)een  verified  to  he  capable  of 
performing  their  intended  functions  under 
rerated  conditions.  When  necessary,  some 
components  will  be  modified  or  replaced 
prior  to  implementation  of  the  Power  Rerate 
Program  to  accommodate  the  revised 
operating  conditions.  No  new  component  or 
system  interactions  that  could  lead  to  an 
accident  are  created.  As  discussed  below,  no 
transient  events  result  in  a  new  sequence  of 
events  which  could  lead  to  a  new  accident 
scenario. 

Anticipated  Transients  Without  Scram 
(ATWS)  Analysis 

The  changes  to  plant  parameters  are 
consistent  with  the  results  in  NEDC-3198P, 
"Generic  Evaluations  of  General  Electric 
Boiling  Water  Reactor  Power  Uprate,"  dated 
July  1991.  Therefore,  the  response  to  an 
ATWS  event  at  rerated  power  will  be 
consistent  with  the  generic  res]K>nse  and  is 
acceptable. 

ECCS-LOCA  Analysis 

The  current  E(XS-L(X1A  performance 
analysis  already  Iwunds  the  rerated  power 
conditions.  The  peak  clad  terafjerature  for 
rerated  conditions  is  1,516'F  which  is  below 
the  10  CFR  50.46  required  limit  of  2.200"^ 
Therefore,  the  analysis  demonstrates  that 
PBAPS.  Units  2  and  3  will  continue  to   '     - 
comply  with  10  CFR  50.46  and  10  CFR  50. 
Appendix  K  at  rerated  conditions. 

Abnormal  Operating  Transient  Analysis 

The  results  of  the  evaluation  of  transients 
indicate  that  the  margin  to  the  Safety  Limit 
Minimum  Critical  Power  Ratio  (SLMCPR)  is 
unchanged  for  the  8x8  array  fuel  types  such 
as  the  GE9  product  line  currently  in  the  Unit 
2  and  Unit  3  cores,  and  will  increase  by  0.01 
for  the  GEll  fuel  design.  The  hiel  thermal- 
mechanical  limits  at  power  rerate  conditions 
are  within  the  specific  design  criteria  for  the 
GE  fuels  currently  loaded  in  the  PBAPS  Unit 
2  Cycle  10  core. 

Also,  the  power-dependent  and  flow- 
dependent  MCPR  and  Maximum  Average 
Planar  Linear  Heat  Generation  Rate 
(MAPLHGR)  limits  developed  as  part  of  the 
core  i>eriormance  improvement  program  are 
applicable  to  rerated  conditions.  The  peak 
PRV  bottom  head  pressure  Is  still  within  the 
ASME  requirement  for  RPV  overpressure 
protection. 

The  analysis  performed  focused  on  the 
most  limiting  transient  events  in  each 
disturbance  category  selected  specifically  for 


the  power  rerated  evaluations.  The  results 
demonstrate  that  PBAPS  Units  2  and  3  core 
thermal  power  output  can  be  safely  increased 
to  the  power  rerate  level  without  significant 
impact  OB  the  plant  safety  during  a 
postulated  transient  event. 

(a)  Events  Resulting  in  a  Nuclear  System 
Pressure  Increase 

(i)  Main  Generator  Load  Rejection  with  No 
Steam  Bypass 

At  rerated  conditions,  the  fuel  transient 
thermal  and  mechanical  overpower  results 
remain  below  the  NRC  accepted  design 
criteria. 

(ii)  Main  Turbine  Trip  with  No  Steam  Bypass 

The  fuel  transient  thermal  responses  are 
less  severe  than  for  the  Generator  Load 
Rejection  event.  Therefore,  at  rerated 
conditions,  this  event  remains  bounded  by 
the  Generator  Load  Rejection  event 

(iii)  Main  Steam  Isolation  Valve  Closure, 
Flux  Scram 

The  peak  RPV  bottom  head  pressure  for 
rerated  conditions  is  slightly  higher  than  the 
RPV  bottom  head  pressure  at  current  rated 
conditions  due  to  the  higher  initial  system 
pressure.  However,  the  resultant  pressure  is 
still  l>elow  the  ASME  overpressure  limit  of 
1.375  psig  by  a  margin  of  68  psi. 

lb}  Events  Resulting  ina  Reactor  Vessd 
Water  Temperature  Decrease 

(i)  Inadvertent  HPCI  Actuation 

For  the  condition  analyzed,  both  the  high 
water  level  setpoint  and  the  high  RPV  steam 
dome  pressure  SCRAM  setpoint  are  not 
reached.  Based  on  the  peak  average  fuel 
surface  heat  flux  results,  the  HPQ  actuation 
event  will  be  bounded  by  the  limiting 
pressurization  event  with  respect  to  delta 
Critical  Power  ratio  (Ideltal  CPR) 
considerations.  In  addition,  the  fuel 
transients  thermal  and  mechanical 
overpower  limits  remain  within  the 
allowable  NRC  accepted  design  values. 

(ii)  Feedwater  Controller  Failure-Maximum 
Demand 

The  [delta)  CPR  calculated  for  this  event  at 
rerated  conditions  is  about  0.01  higher  than 
the  corresponding  value  for  the  current  rated 
power.  However,  the  trend  for  the  Feedwater 
Controller  Failure-Maximum  Demand  event 
is  consistent  vrith  the  analysis  for  the  current 
rated  power.  This  event  continues  to  be  the 
limiting  event  at  the  low  core  flow  condition 
and  is  bounded  by  the  limiting  Generator 
Load  Rejection  event.  The  fuel  thermal 
margin  results  are  within  the  acceptable 
limits  for  the  fuel  tjpe  analyzed. 

(iii)  Loss  of  Feedwater  Heating 

The  Ideltal  CPR  for  this  event  at  the  rerated 
conditions  is  bounded  by  the  result  estimated 
for  this  event  at  the  current  rated  power 
level,  and  remains  significandy  less  than  the 
cycle  operating  MCPR  limit.  Because  of  the 
round-off  process,  there  is  no  change 
between  the  (delta)  CPR  results  for  high  and 
low  core  flow  conditions.  However,  the 
results  at  low  core  flow  conditions  are 
actually  slightly  higher  than  for  the  high  core 
flow  condition  t>ecause  of  the  increased  inlet 
coolant  subcooling  into  the  reactor  core.  The 


calculated  thermal  and  mechanical 
overpower  llmiu  for  this  event  at  power 
rerate  conditions  also  meet  the  fuel  design 
criteria. 

Icj  Event  Resulting  in  a  Positive  Reactivity 
Insertion 

(i)  Rod  Withdrawal  Error  (RWE) 

The  (delta)  CPR  calculated  for  this  event  at 
rerated  conditions  is  slightly  less  than  the 
value  for  this  event  at  current  rated  power 
and  is  bounded  by  the  generic  RWE  limits  of 
0.13  based  on  implementation  of  the  APRM- 
Rod  Block  Monitor  TS  (ARTS)  changes. 
Therefore,  the  generic  ARTS-besed  RWE 
analysis  IdelUl  CPR  result  is  verified  for 
applicability  to  PBAPS  power  rerate 
conditions. 

Id)  Event  Resulting  in  a  Reactor  Vessel 
Coolant  Inventory  Decrease 
(i)  Loss  of  Feedwater  Flow 

This  transient  event  does  not  pose  any 
direct  threat  to  the  fuel  in  terms  of  a  power 
increase  from  the  initial  conditions. 
However,  it  is  included  in  the  power  rerate 
evaluation  to  provide  assurance  that 
sufficient  water  make-up  capability  is 
available  to  keep  the  core  covered  when ^11 
normal  feedwater  is  lost 

The  generic  analysis  results  in  NEDC- 
31984P,  "Generic  Evaluations  of  General 
Electric  Boiling  Wafer  Reactor  Power 
Uprate,"  dated  July  1991,  show  that  at  power 
rerate  conditions,  the  minimum  water  level 
is  reduced  by  alx>ut  1.5  feed  from  that 
previously  calculated  for  current  rated 
power,  but  a  large  amount  of  water,  more 
than  5  feet,  remains  above  the  fop  of  the 
active  fuel.  The  sensed  water  level  outside  of 
the  core  shroud  has  also  been  checked  to 
show  adequate  operational  flexibility  exists 
for  setting  the  Level  1  RPV  wafer  level 
setpoint  so  that  it  is  not  expected  to  be 
reached  even  in  the  conservative  case  of  a 
HPa  failure.  Therefore,  PBAPS.  Units  2  and 
3  will  maintain  adequate  reactor  water  level 
during  a  postulated  Loss  of  Feedwater  Flow 
event  at  power  rerate  conditions. 

fe)  Event  Resulting  in  a  Core  Coolant  Flow 
Decrease 

(i)  Recirculation  Pump  Seizure 

The  recirculation  pump  seizure  assumes 
instantaneous  stoppage  of  the  pump  motor 
shaft  of  one  recirculation  pump.  As  a  result, 
the  core  flow  decreases  rapidly.  The  RPV 
water  level  swell  due  to  the  rapid  core  flow 
reduaion  reaches  the  high  RPV  water  level 
setpoint.  causing  a  feedwater  pump  strip,  a 
turbine  trip  and  subsequently  a  reactor 
SCRAM  on  turbine  stop  values  closure.  The 
I>eak  neutron  flux  and  average  fuel  surface 
heat  flux  do  not  increase  significantly  above 
the  initial  conditions:  therefore,  no  Imfwct  on 
the  fuel  thermal  margin  is  ptostulated  to 
occur. 

If)  Event  Resulting  in  a  Core  Coolant  Flow 
Increase 

(i)  Recirculation  Flow  Controller  Failure 
Increasing  Flow 

The  results  of  this  transient  for  PBAPS. 
Units  2  and  3  power  rerate  remain  non- 
limiting  as  compared  with  other  more  severe 
pressurization  events. 
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(g)  Performance  Improvements 

(i)  Main  Turbine  Bypass  Out-of-Sorvice 

The  main  tiirbine  steam  bypass  out-of- 
service  condition  is  included  in  the  input 
assumptions  used  in  the  Abnormal  Operating 
Transient  Occurrences  analyses  for  power 
rerate  application.  The  transient  analyses 
results  at  power  rerate  conditions  reflect  the 
plant  response  accounting  for  this  condition. 

(ii)  Single  Loop  Operation  (SLO) 

The  safety  analysis  for  rerated  conditions 
shows  that  the  SLO  mode  is  valid  for  power 
rerate  conditions  and  remains  unchanged 
from  the  current  rated  power  conditions. 

(iii)  Final  Feedwater  Temperature  Reduction 

Final  Feedwater  Temp>erature  Reduction  is 
a  cycle  extension  mode  of  operation,  used  in 
conjunction  with  increased  core  flow  (ICF)  at 
the  end  of  a  normal  operating  cycle.  The 
analyses  show  that  for  a  temperature 
reduction  up  to  SS'F,  this  mode  of  operation 
is  applicable  for  operation  of  PBAPS,  Units 
2  and  3  at  the  power  rerate  conditions. 

(h)  Other  evaluations 

These  evaluations  included  the  effect  of 
power  rerate  on  the  radiological 
consequences  of  accidents  presented  in 
UFSAR  Subsections  5.2. 14.6  and  14.9.  The 
following  bounding  analyses  were 
performed:  (1)  Loss-of-Coolant  Accident 
(LOCA):  (2)  Main  Steam  Line  Break  (MSLB) 
.Occident;  (3)  Fuel  Handling  Accident;  (4) 
Control  Rod  Drop  Accident:  and  (5) 
Instrument  Line  Break  Accident. 

The  analyses  shows  the  offsite  radiological 
consequences  for  the  bounding  accidents 
increase,  but  remain  well  within  the 
guidelines  of  10  CFR  100  as  discussed  in  (he 
UFSAR  Section  14.9  and  the  NRC  Safety 
Evaluation  Reports  for  PBAPS,  Units  2  and 
3.  In  general,  offsite  doses  are  expected  to 
increase  proportionally  with  reactor  power. 
However,  a  direct  comparison  between  the 
original  analyses  and  rerate  values  has 
limited  meaning  because  the  original 
analyses  could  not  be  fully  reconstituted.  For 
the  f\ie\  handling  accident,  control  rod  drop 
accident,  and  instrument  line  break  accident, 
the  offsite  doses  increase  by  less  than  1  rem. 
For  the  MSLB  accident,  the  whole  body  dose 
remains  less  than  1  rem  and  the  th>Toid  dose 
increases  by  only  3%  from  85  rem  to  88  rem 
For  the  LOCA.  a  re-evaluation  of  the  original 
analysis  was  performed.  The  resultant 
th>Toid  dose  increased  by  19%  from  201  rem 
to  239  rem;  however,  only  about  3%  of  the 
increase  is  due  to  rerated  conditions  and 
16%  due  to  changes  in  the  analysis  model 
reconstitution.  Whole  body  dose  increases 
slighily  to  3.9  rem. 

Accident  radiological  consequences  in  the 
Control  Room  and  Technical  Support  Center 
(TSC)  were  also  evaluated.  The  results  show 
doses  are  well  below  the  30-day  limit  of  GCC 
19  of  Appendix  A  to  10  CFR  50  (i.e.,  5  rem 
whole  body  and  30  rem  thyroid).  A  re- 
evaluation  of  the  original  analysis  was 
performed.  The  highest  dose  consequence  is 
from  a  main  steam  line  break  which  results 
in  a  dose  of  18  rem  thjToid  compared  to  1.5 
rem  in  the  UFSAR.  However,  only  about  3% 
of  this  increase  is  due  to  rerated  conditions 
and  16%  is  due  to  analysis  model 


reconstitution.  All  whole  body  doses  are  less 

than  1  rem. 
An  evaluation  was  performed  to  address 

the  impact  of  power  rerate  on  accident 

mitigation  features,  structures,  systems,  and 

components  within  the  balance  of  plant.  The 

results  are  as  follows: 

— Auxiliary  systems  such  as  primary 
containment  chilled  water,  building 
Heating,  Ventilation,  and  Air  Conditioning 
(HVAC)  systems,  reactor  building  closed 
loop  cooling,  service  water  and  emergency 
ser\'ice  water,  high  pressure  service  water, 
spent  fuel  pool  cooling,  process  auxiliaries 
such  as  instrument  air  and  makeup  water 
and  the  post-accident  sampling  system 
were  confirmed  to  op>erate  acceptably 
under  normal  and  accident  conditions  at 
rerated  conditions. 

— Combustible  gas  control  systems  were 
confirmed  to  be  capable  of  maintaining 
oxygen  concentrations  inside  the  primary' 
containment  within  limits  under  post 
accident  conditions  after  implementation 
of  the  Power  Rerate  Program. 

— The  secondary  containment  and  standby 
gas  treatment  system  were  confirmed  to  be 
able  to  adequately  contain,  process,  and 
control  the  release  of  normal  emd  post- 
accident  levels  of  radioactivity  at  rerated 
conditions. 

— Instrumentation  was  reviewed  and 
confirmed  to  be  cap>able  of  performing  its 
control  and  monitoring  functions  under 
rerated  conditions. 

— Electric  power  systems  including  the 
turbine  generator  and  switchgear 
components  were  verified  as  being  capable 
of  providing  the  electrical  load  as  a  result 
of  the  rerated  power  levels.  No  safety- 
related  electrical  loads  were  affected  which 
would  impact  the  emergency  diesel 
generators. 

— Piping  systems  were  evaluated  for  the 
effect  of  operation  at  higher  power  levels, 
including  transient  loadings.  The 
evaluation  confirmed  that  with  few 
exceptions  piping  and  supports  are 
adequate  to  accommodate  the  increased 
loadings  resulting  frtim  op>eration  at  rerated 
power  conditions.  In  a  few  cases,  piping 
supports  will  be  modified  to  accept  the 
higher  forces  due  to  rerated  conditions. 

— The  effect  of  rerated  conditions  on  high 
energy  line  break  (HELB)  for  all  NSSS  and 
BOP  systems  were  evaluated.  The 
evaluation  confirmed  stijjctures,  systems, 
and  components  important  to  safety  are 
capable  of  accommodating  the  effects  of  jet 
impingement  and  blowdown  forces  and  the 
environmental  effects  resulting  from  HELB 
events  at  rerated  conditions. 

— Control  room  habitability  was  evaluated. 
Post-accident  Control  Room  and  TSC  doses 
at  rerated  conditions  were  confirmed  to  be 
within  the  limits  of  GDC  19  of  10  CFR  50. 
Appendix  A. 

— Doses  for  normal  operation  at  rerated 
conditions  were  reviewed  and  confirmed 
to  remain  within  the  limits  of  10  CFR  20 
and  10  CFR  50.  Appendix  I.  The  impact  on 
post-accident  sampling  activities  and  post- 
accident  access  to  vital  areas  was  also 
confirmed  to  be  acceptable. 

— The  environmental  qualification  of 
equipment  Important  to  safety  was 


evaluated  for  the  impact  of  normal  and 
accident  operating  conditions  at  rerated 
power  levels.  The  majority  of  equipment 
remains  qualified  for  the  new  conditions. 
For  equipment  not  qualified  corrective 
actions  will  be  taken  to  ensure  the  plant 
equipment  will  perform  their  intended 
functions  under  rerated  conditions.  No 
new  equipment  will  be  added  for  power 
rerate  which  would  increase  the  potential 
for  component  failure.  The  Preventative 
(Preventive)  Maintenance  Program  (PMP) 
is  not  power  dependent  and  will  continue 
to  provide  for  equipment  rep>air  or 
replacement  at  rerated  power  conditions. 
— ^The  impact  of  operation  at  rerated  power 
levels  was  evaluated  for  Station  Blackout 
and  fire  safe  shutdown  area  heat-up 
concerns.  The  evaluation  confirmed  there 
is  no  adverse  impact  from  rerated 
conditions  on  the  ability  of  the  plant  to 
achieve  safe  shutdown  under  these 
conditions. 

The  consequences  of  all  transients  and 
special  events  (i.e.,  ATWS  and  Station 
Blackout)  remain  within  NRC  accepted 
criteria  for  rerated  conditions.  Concurrent 
malfunctions  assumed  to  occur  during 
accidents  have  been  accounted  for  in  the 
safety  analyses  for  rerated  conditions.  The 
consequences  of  these  equipment 
malfunctions  do  not  change  with 
implementation  of  the  Power  Rerate  Program 

All  equipment  "Important  to  Safety"  is 
capable  or  will  be  modified/replaced  to  be 
capable  of  performing  its  intended  function. 
The  availability  of  redundant  systems  to 
provide  safety  functions  in  the  event  of 
component  malfunction  is  not  impacted  as  a 
result  of  rerated  conditions. 

Furthermore,  the  impact  of  power  rerate  on 
the  consequences  of  abnormal  transients  and 
accident  conditions  which  are  a  result  of 
component  malfunctions  has  been  shown  to 
be  acceptable. 

The  probability  (i.e.,  frequency  of 
occurrence)  of  DBAs  occurring  is  not  affected 
by  the  increased  power  level,  as  the 
applicable  regulatory  criteria  established  for 
plant  equipment  (e.g.,  ANSI  Standard  B31.1, 
ASME  code.  NRC  Regulatory  Guides)  will 
still  be  followed  as  the  plant  is  operated  at 
the  rerated  power  level.  Reactor  SCRAM 
setpoints  will  be  established  such  that  there 
is  no  significant  increase  in  scram  frequency 
due  to  rerated  conditions.  No  new  challenges 
to  safety-related  equipment  will  result  from 
power  rerate. 

The  changes  in  consequences  of 
hypothetical  accidents  which  would  occur 
from  102%  of  the  rerated  power,  compared 
to  those  previously  evaluated, .«re  in  all  cases 
not  significant,  because  the  accident 
evaluations  from  a  power  rerate  to  105%  of 
original  rated  power  will  not  result  in 
exceeding  the  applicable  NRC  approved 
acceptance  limits.  The  spectrum  of 
hypothetical  accidents  and  transients  has 
been  investigated,  and  have  been  determined 
to  meet  the  current  regulatory  criteria  for 
PBAPS.  Units  2  and  3  at  rerated  conditions. 
The  offsite  doses  resulting  trom  DBAs  are 
calculated  to  increase  only  a  few  percent  (i.e., 
approximately  3%)  because  of  the  rerated 
power  level  and  remain  below  10  CFR  100 
limits.  In  the  area  of  core  design,  the  fuel 


operating  limits  will  still  be  met  at  the 
rerated  power  level,  and  fuel  reload  analyses 
will  show  plant  transients  meet  the  criteria 
accepted  by  the  NRC  as  specified  in  ^fEDO- 
24011.  "GESTAR  II." 

Challenges  to  fuel  or  EOZS  performance 
were  evaluated  and  shown  to  still  meet  the 
criteria  of  10  CFR  46  and  10  CFR  50, 
Appendix  K.  Challenges  to  the  containment 
have  been  evaluated  and  still  meet  10  CFR 
50,  Appendix  A  GDC  38,  Long  Term  Cooling, 
and  GDC  50,  Containment.  Radiological 
Release  events  have  been  evaluated  and 
shown  to  meet  the  guidelines  of  10  CFR  100. 
Therefore,  the  proposed  OL  changes  do  not 
involve  a  significant  increase  in  the 
probability)'  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  OL  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

All  actions  to  ensure  that  safety-related 
structures,  systems,  and  components  will 
remain  within  their  design  allowable  values 
and  ensure  they  can  perform  their  intended 
functions  under  rerated  conditions  will  be 
taken  prior  to  implernentation  of  power 
rerate.  Power  rerate  does  not  increase 
challenges  to  or  create  any  new  challenge  to 
safety-related  equipment  or  other  equipment 
whose  failure  could  cause  an  accident.  No 
new  equipment  is  added  as  a  result  of 
implementing  the  Power  Rerate  Program 
which  could  create  the  possibility  of  a  new 
type  of  accident.  In  addition,  power  rerate 
does  not  create  any  new  sequence  of  events 
or  failure  modes  that  lead  to  a  new  type  of 
accident. 

No  new  operating  mode,  safety-related 
equipment  lineup,  accident  scenario,  or 
equipment  failure  mode  was  identified  as 
resulting  from  the  implementation  of  the 
Power  Rerate  Program.  The  full  spectrum  of 
accident  considerations  defined  in  NRC 
Regulatory  Guide  1.70  have  been  evaluated 
for  rerated  conditions  and  no  new  or 
different  kind  of  accident  has  been  identified. 
Implementation  of  the  Power  Rerate  Program 
uses  already-developed  technology  and 
applies  it  within  the  capabilities  of  already 
existing  plant  equipment  in  accordance  with 
presently  existing  regulatory  criteria  to 
include  applicable  NRC  approved  codes, 
standards,  and  methods.  GE  has  designed 
'BVVRs  of  higher  power  levels  than  the  rerated 
power  of  any  of  the  currently  operating  BWR 
fleet  an 'i  act  new  [)ower  dependent  accidents 
have  been  identified. 

Therefore,  the  proposed  OL  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  The  proposed  OL  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Power  rerate  will  ru)t  involve  a  significant 
reduction  in  a  margin  of  safety,  as  plant 
equipment  and  reactions  to  transients  and 
hypothetical  accidents  will  not  result  in 
exceeding  the  presently  approved  NRC 
acceptance  limits. 

For  systems  addressed  in  the  TS  Sections 
2.1.  2.2,  3.1.  3.2.  3.4.  3.5.  3.6.  and  3.7  (i.e.. 
RPS,  Protective  Instrumentation.  SLCS.  HPCI, 
RCIC.  Primary  System  Boundary  and 


Containment  Systems)  all  components  will 
be  of>erable  and  cap>able  of  performing  their 
intended  functions  under  power  rerate 
conditions  such  that  the  existing  margin  of 
safety  is  not  impacted. 

For  TS  Bases  3.7.A  and  4,7.A.  the  impact 
of  rerated  conditions  affects  LOCA  offsite 
radiological  consequences  discussed  in  that 
section.  A  re-evaluation  of  the  original 
analysis  was  performed.  The  resultant  offsite 
thyroid  dose  increased  by  19%  from  201  rem 
to  239  rem;  however,  only  about  3%  of  the 
increase  is  due  to  rerated  conditions  and 
16%  is  due  to  the  analysis  model 
reconstituted.  This  preserves  adequate 
margin  between  expected  offsite  doses  and 
10  CFR  100  guidelines. 

The  events  (i.e.,  transients  and  accidents) 
frt)m  the  TS  Bases  (e.g.  TS  Bases  2.1,  3.1) 
were  evaluated  for  rerated  conditions. 
Although  some  changes  to  the  TS  are 
required  for  power  rerate,  no  NRC  acceptance 
limit  will  be  exceeded.  Therefore,  the 
margins  of  safety  to  the  safety  limits  and 
other  TS  limits  will  be  maintained. 

Therefore,  the  proposed  OL  changes  do  not 
Involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  reviev^,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
writhin  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Nonnally.  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  ."Significant 
hazards  consideration.  Tht)  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 


Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW.. 
Washineton.  DC  20555. 

The  filing  of  request  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  28. 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendihent  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  '  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFTi  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  (Regional 
Depository )  Education  Building.  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  Pennsylvania  17105.  If 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
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petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  Qr  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
^oid  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
rehef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
Umitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 


hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Mohan  C.  Thadani,  Acting 
Director,  Project  Directorate  1-2: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  to  J.W. 
Durham,  Sr.,  Esquire,  Sr.  V.P.  and 
General  Counsel,  Philadelphia  Electric 
Company.  2301  Market  Street. 
Philadelphia.  Pennsylvania  19101, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a     ; 
balancing  of  the  factors  specified  in  10 
CFli  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  23, 1993,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Government  Publications  Section, 
State  Library  of  Pennsylvania,  (Regional 
Depository)  Education  Building,  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601.  Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  August  1994. 


For  The  Nuclear  Regulatory  Commission 
Joseph  W.  Shea, 

Project  Manager.  Project  Directorate  1-2, 
Division  of  Reactor  Projects — I/II.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  94-21223  Filed  8-26-94:  8:45  am) 
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[Docket  No.  50^23] 

Norttieast  Nuclear  Energy  Co.;  Notice 
of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company,  et  al.  (the  licensee)  to 
withdraw  its  November  24,  1993 
application,  with  clarifying  information 
provided  by  letter  dated  January  10,    . 
1994,  for  proposed  amendment-to 
Facility  C^erating  License  NPF-49  for 
the  Millstone  Nuclear  Power  Station, 
Unit  No.  3,  located  at  the  Ucensee's  site 
in  New  London  County,  Connecticut. 

The  proposed  amendment  would    ' 
have  revised  the  Technical 
Specifications  to  reduce  the  minimum  , 
reactor  system  flow  from  387,480  gpm 
to  371,920  gpm,  with  corresponding 
changes  in  loop  flow. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  December  13, 
1993  (58  FR  65200).  However,  by  letter 
dated  August  1, 1994,  the  licensee 
wnthdrew  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  24,  1993, 
as  supplemented  January  10, 1994,  and 
the  licensee's  letter  dated  August  1 . 
1994,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  pubUc 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Learning  Resources 
Center,  Thames  Valley  State  Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission.  . 
Vernon  L.  Rooney, 

Senior  Project  Manager.  Project  Directorate 
1-4.  Division  of  Reactor  Projects — ////,  Office    - 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-21221  Filed  8-26-94;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-04569;  Fil«  No.  SR-BSE- 
94-09) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Boston  Stock  Exchange,  Inc.,  Relating 
to  Stopping  Stock 

August  22.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  20, 1994,  the 
Boston  Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  June  24,  1994,  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change  in  order  to  clarify  its  pilot 
procedures  for  stopping  stock  in 
minimum  variation  markets  and  to 
specify  the  duration  of  that  pilot 
program.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  to  codify  its 
longstanding  practice  of  stopping  stock 
and  to  establish  a  procedtire  for 
stopping  stock  in  minimum  variation 
markets.*  The  text  of  the  proposed  new 
rule  is  as  follows: 

Chapter  II  of  the  BSE's  Rules  of  the  Board  of 
Governors    . 

Section  38  (a)  Stop  Constitutes 
GuarantL-e — An  agreement  by  a  member  or 
member  organization  to  "stop"  securities  at 
a  specified  price  shall  constitute  a  guarantee 
^f  the  purchase  or  sale  by  him  or  it  cf  the 
securities  at  the  price  or  its  equivalent  in  the 
amount  specified. 

(b)  Execution  of  Stopped  Cfrders — A  market 
order  which  has  t)een  accepted  by  a  specialist 
and  stopped  shall  l)e  executed  on  the  last  sale 
or  based  on  subsequent  prints.  While  the 
specialist  is  holding  such  order,  the  order 
should  be  reflected  in  the  Exchange  market. 

(c)  Liability  for  Stopped  Orders— If  an 
order  is  executed  at  a  less  favorable  price 
than  that  agreed  upon,  the  member  or 


>  See  letter  bt>in  Karen  A.  Ahiise,  Assistant  Vice 
PrSesident,  BSE,  to  Sandra  Sciole.  Special  Counsel, 
Division  of  Market  Regulation,  SEC,  dated  June  21, 
1994  t'Amendment  No.  1"). 
.    'The  BSE  has  proposed  a  March  21, 1 995 
termination  date  for  its  minlmuni  variation  market 
pilot  program  to  conform  with  the  pilot  programs 
of  other  exchanges,  see  Amendment  No.  1,  supra, 
note  1. 


member  organization  which  agreed  to  stop 
the  securities  shall  t>e  liable  for  an 
adjustment  of  the  difference  between  the  two 
prices. 

(d)  Stopping  Stock  iii  Miaiinimi  Variation 
Markets — In  the  case  of  a  minimum  variation 
market,  a  stopped  sell  order  will  be  Slled 
when  a  transaction  takes  place  at  the  bid 
price  or  lower  on  the  primary  exchange, 
when  the  Exchange's  displayed  share  volume 
at  the  offering  has  been  exhausted,  or  may  be 
filled  at  any  time  at  a  better  price.  A  stopped 
buy  order  will  be  filled  when  a  transaction 
takes  place  at  the  offering  price  or  higher  on 
the  primary  exchange,  when  the  Exchange's 
displayed  share  volume  at  the  bid  has  been 
exhausted,  or  may  be  filled  at  any  time  at  a 
better  price.  Notwithstanding  the  foregoing, 
all  orders  stopped  pursuant  to  this  paragraph 
shall  be  executed  by  the  end  of  the  trading 
day  on  which  such  order  was  stopped  at  no 
worse  than  the  stopp>ed  price. 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  is  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
The  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

•  A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Piupose 

The  purpose  of  the  proposed  rule 
change  is  to  codify  the  longstanding 
practice  '  that  exists  on  the  Exchange 
regarding  stopping  stock.  In  addition, 
the  Exchange  seeks  to  adopt  d  pilot 
provision  regarding  stopping  stock  in 
minimum  variation  markets. 

The  General  Rule 

Because  the  Exchange  provides 
primary  market  price  protection,  it  is 
essential  that  its  specialists  have  the 
ability  to  guarantee  primary  market 
prices  without  negatively  impacting  the 
overall  market  through  the 
dissemination  of  executions  at  prices 
away  from  the  primary  market  (for 
example,  in  sitatutions  involving  double 
up  or  down  tricks,  new  highs  or  new 
lows,  or  out-of-range  prints).  The  stop 
permits  a  BSE  specialist  to  guarantee  to 
its  customers  that  their  orders  will  be 
filled  at  the  stop  price,  with  an 


opportunity  for  price  improvement.  The 
BSE  beUeves  such  price  improvement 
potential  is  clearly  a  benefit  to  the 
customer. 

Stopping  Stock  in  Minimum  Variation 
Markets 

The  Exchange  seeks  to  establish  a 
procedure  regarding  the  execution  of 
stopp)ed  market  orders  in  minimum 
variation  markets  (usually  a  l/8th 
spread  market).*  The  proposed  rule 
would  require  the  execution  of  stopped 
market  orders  in  minimum  variation 
markets  (a)  after  a  transaction  takes 
place  at  the  stop  price  or  worse  (higher 
for  buy  orders  and  lower  for  sell  orders), 
(b)  after  the  applicable  Exchange  share 
volume  is  exhausted,  or  (c)  at  any  time 
prior  to  (a)  or  (b)  if  filled  at  an  improved 
price.  In  no  event  would  a  stopped 
order  be  executed  at  a  price  inferior  to 
the  stop  price.  The  BSE  befieves  that  the 
proposed  rule  would  continue  to  benefit 
customers  because  they  might  receive  a 
better  price  than  the  stop  price,  yet  it 
also  protects  Exchange  specialists  by 
eliminating  their  exposure  to  executing 
potentially  large  amounts  of  pre-existing 
bids  or  offers  when  such  executions 
would  not  otherwise  be  required  imder 
Exchange  rules. 

2.  Statutor}'  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  furthers  the  objectives  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beUeve  that 
the  proposed  rule  change  will  impose- 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  soUcited 
nor  received  written  comments  on  the 
proposed  rule  change. 


'The  practice  of  stopping  stock  has  existed  on  the 
Exchange  since  at  least  1966. 


*This  procedure  would  be  implemented  on  a 
pilot  basis  until  March  21, 1995.  See  Amendments 
hto.  1.  supra,  note  1. 


JMI 
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UI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  Ends  such  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
The  Commission  specifically  requests 
that  commenters  address  whether  the 
proposed  procedures  for  stopping  stock 
in  minimum  variation  markets  could 
disadvantage  customers  with 
unexecuted  limit  orders  on  the 
speciahst's  book  and  thus  could  be 
inconsistent  with  traditional  auction 
market  principles,  as  embodied  in 
Section  11  of  the  Act  and  Chapter  II, 
Section  6  of  the  BSE  Rules.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  EX:  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-94-09 
and  should  be  submitted  by  September 
19.  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority: 

Margaret  H.  McFarland. 

Deputy  Secretary: 

jFR  Doc.  94-21176  Filed  8-26-94;  8:45  ami 
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Self-Reguiatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1  to 
the  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  the  Dissemination  of  the 
Value  of  the  Basket  Underlying  Stock 
Upside  Note  Securities  ("SUNS") 

August  22.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
May  25, 1994,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Amex.  On 
August  17,  1994,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  disseminate 
the  value  of  the  Lehman  Brothers  Global 
Emerging  Telecommunications  Basket 
("Telecommunications  Basket"  or 
"Basket")  ^  one  additional  time  each  day 
in  order  to  provide  additional 
information  to  investors  and  holders  of 
Telecommunications  Basket  Stock 
Upside  Note  Securities  ("SUNS").*  The 
text  of  the  proposed  rule  change  is 


'  15  U.S.C.  §78»(b)(l)(19B8). 

'  In  Amendment  No.  1.  the  Exchange  proposes  to 
provide  for  the  dissemination  of  the  value  of  the 
Lehman  Brothers  Global  Telecommunications 
Basket  at  12:45  p.m.  Eastern  Standard  Time 
CE.S.T.").  instead  of  at  1:00  p.m.  E.S.T.  a« 
originally  proposed.  See  Letter  from  William  Floyd- 
lones.  Assistant  General  Counsel.  Legal  and 
Regulatory  Policy  Division.  Amex.  to  Brad  Ritter. 
Attorney.  Office  of  Market  Supervision  COMS"), 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  August  17,  1994  ("Amendment 
No.  1"). 

^  The  Telecommunications  Basket  is  a  static 
portfolio  consisting  of  24  equity  securities  in  the 
telecommunications  industry  which  are  listed  as: 
(1 )  common  shares  outside  of  the  U.S.  in  the 
countries  having  the  greatest  exchange  trading 
volume  for  the  shares;  (2)  common  shares  in  the 
U.S.;  or  (3f  as  American  Depositary  Receipts  in  the 
U.S.  The  securities  that  comprise  the 
Telecommunications  Basket  are  securities  issued  by 
corporations  formed  under  the  laws  of  Argentina. 
Brazil,  Canada.  Chile.  France.  Hong  Kong,  brael. 
Italy.  Malaysia.  Mexico.  New  Zealand,  the 
Philippines.  Spain.  Sweden,  Thailand,  the  United 
States,  and  th»  United  Kingdom. 

'"Stock  Upside  Note  Securities"  and  "SUNS"  are 
service  marks  of  Lehman  Brothers  Holdings.  Inc. 
("Lehman  Brothers"). 


available  at  the  Office  of  the  Secretary. 
Amex,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
.  comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  simimaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  January  19, 1994.  the  Commission 
approved  an  Amex  proposal  to  list  and 
trade  SUNS,  the  return  on  which  is 
based  on  the  Telecommunications 
Basket. 5  SUNS  are  non-callable  senior 
hybrid  securities  issued  by  Lehman 
Brothers.  SUNS  have  a  six-year  term 
and  pay  an  aimual  coupon  based  on  the 
year-to-year  appreciation  of  the 
Telecommunications  Basket.  At 
maturity,  holders  of  SUNS  will  receive 
the  entire  principal  amount  of  the  note. 

The  value  of  the  Telecommimications 
Basket  is  presently  calculated  by 
Lehman  Brothers  once  a  day,  based 
upon  values  for  the  component 
securities  as  of  4:30  p.m.  E.S.T.,  and  is 
disseminated  over  Network  B  at  5  p.m. 
E.S.T.8  Pursuant  to  the  current  proposal, 
Lehman  Brothers  would  calculate  the 
value  of  the  Telecommunications  Basket 
one  additional  time  each  day,  using  the 
market  prices  of  the  component 
securities  as  of  12:30  p.m.  E.S.T.,  and 
the  Exchange  would  disseminate  this 
value  at  12:45  p.m.  E.S.T.  The  Exchange 
represents  that  the  proposed  additional 
calculation  and  dissemination  of  the 
value  of  the  Telecommunications  Basket 
will  not  in  any  way  affect  the 
determination  of  payments  made  to 
SUNS  holders  by  the  issuer  (i.e., 
payments  will  still  be  based  on  the 
value  of  the  Telecommunications  Basket 
using  the  market  prices  of  the 
component  securities  as  of  4:30  p.m. 
E.S.T.).  The  Exchange  represents  that 
the  sole  purpose  of  the  proposal  is  to 
provide  investors  and  holders  of 
Telecommunications  Basket  SUNS  with 
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'  See  Securities  Exchange  Act  Release  No.  233495 
(January  19,  1994).  59  FK  3883  (January  27,  1994) 
("SUNS  Approval  Order") 

'Id.  •  . 


additional  market  information  regarding 
the  value  of  the  Telecommunications 
Basket. 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6fb)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act  in  particular  in  that  it  is  designed 
to  prevent  fitiudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  respect  to  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
the  requirements  of  Section  6(b)(5). ^ 
Specifically,  the  Commission  finds  that 
the  Amex  proposal  to  calculate  and 
disseminate  the  value  of  the 
Telecommunications  Basket  one 
additional  time  each  day  is  consistent 
with  the  furthers  the  Commission's  goal 
that  real-time  dissemination  of  the  value 
of  the  securities  imderlying  new 
derivative  products  should  be  provided 
to  all  investors.*  Although  the  value  of 
the  Basket  that  will  be  disseminated 
daily  at  12:45  p.m.  E.S.T.  is  based  on  the 
value  of  the  components  at  12:30  p.m. 
E.S.T.,  the  Commission  believes  that 
providing  investors  with  an  intra-day 
indication  of  the  value  of  the  Basket 
may  serve  to  add  liquidity  to  the  market 
for  SUNS  and,  therefore,  may  be 
beneficial  to  investors. 

Although  the  Commission,  in 
approving  the  original  Amex  proposal  to 
list  and  trade  Telecommunications 
Basket  SUNS,  permitted  the  product  to 


trade  without  real-time  dissemination, 
the  Commission  also  stated  in  the  SUNS 
Approval  Order  that  "it  is  useful  and 
beneficial  for  all  investors  and  market 
participants  to  have  access  to  the  value 
of  the  (Telecommunications  Basket]  on 
a  real-time  basis  and  encourages  the 
Amex  and  Lehman  Brothers  to  further 
explore  the  possibilities  in  this  area."  * 
Accordingly,  the  Commission  believes 
that  the  additional  calculation  and 
dissemination  of  the  value  of  the 
Telecommunications  Basket  as 
proposed,  even  though  the  value  to  be 
disseminated  is  not  a  real-time  value, 
should  prove  useful  and  beneficial  to 
investors  by  providing  additional  intra- 
day  information  on  the  value  of  the 
Basket,  and  is  therefore  consistent  with 
the  Act.  The  Commission,  however, 
continues  to  believe  that  it  is  extremely 
important  and  beneficial  for  all 
investors  and  market  participants  to 
have  access  to  the  value  of  the  Basket 
on  a  real-time  basis  and  encourages  the 
Amex  and  Lehman  Brothers  to  further 
explore  the  possibility  of  both 
narrowing  the  15  minute  gap  between 
the  values  of  the  components  used  to 
calculate  the  Basket  value  and  the  time 
that  the  value  is  disseminated  at  12:45 
p.m.  E.S.T.,  as  well  as  calculating  and 
disseminating  additional  intra-day  real- 
time values  of  the  Basket. 
-  The  Commission  believes  that  the 
proposed  rule  change  will  not  increase 
the  potential  for  manipulation  of  the 
market  for  the  SUNS  or  the  Basket 
components.  Lehman  Brothers  has 
represented  that  it  has  implemented 
procedures  regarding  information  about 
the  value  of  the  Basket  to  ensure  that 
individuals  trading  the  SUNS  or  any  of 
the  components  of  the  Basket  on  behalf 
of  the  pricing  agent,^"  will  only  be  able 
to  receive  such  information  through 
public  means  and  not  prior  to  its  release 
to  the  public."  Furthermore,  the  Amex 
has  represented  that  in  addition  to  its 
regular  surveillance  procedures,  it  will 
review  trading  activity  around  the  12:45 
p.m.  E.S.T.  dissemination  time  in  order 
to  detect  and  deter  potential 
mmipulation  in  the  market  for  SUNS  as 
a  result  of  the  15-minute  gap  between   - 
the  values  of  the  Basket  components 
used  in  the  calculation  and  the  time  that 
the  value  of  the  Basket  is 
disseminated. '2  The  Amex  shall  also 


distribute  a  circular  notifying  members 
of  the  intra-day  dissemination  of  the 
value  of  the  Basket  and  of  the  15-minute 
time  gap.  13 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  No.  1  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register  in  order 
to  permit  the  Exchange  to  begin 
disseminating  the  additional  calculation 
of  the  value  of  the  Telecommunications 
Basket  as  soon  as  possible.  For  the 
reasons  stated  above  and  because  the 
proposed  rule  change  will  not  alter  the 
determination  of  payments  made  to 
SUNS  holders  by  the  issuer,  the 
Commission  believes  it  is  consistent 
writh  Sections  6(b)(5)  and  19(b)(2)  of  the 
Act  to  approve  the  proposed  rule  change 
on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  and  Amendment  No.  1  to  the 
proposed  rule  change.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
sul>sequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  actxtrdance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  ofBce  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-94-1 7  and  should  be 
submitted  by  (insert  date  21  days  from 
the  date  of  publication). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act '« that  the 
proposed  rule  change  (SR-Amex-94-1 7). 
as  amended,  is  hereby  approved. 


M5  U.S.C.  S78f(b)(5)  (1988). 

"  See  SUNS  Approval  Order,  supra  note  4. 


■•Wat  note  26. 

■°The  pricing  agent  is  denned  as  an  affiliate  of 
Lehman  Brothers  or  an  independent  third  party 
selected  by  Lehman  Brothers  to  compute  the  value 
of  the  Basket.  See  SUNS  Approval  Order,  supra 
note  4. 

•>/d  at  note36. 

"Telephone  conversation  among  William  Floyd- 
Jones,  Assistant  General  Counsel,  Legal  and 
Regulatory  Policy  .Division.  Amex.  Sharon  Lawson. 


Assistant  Director.  OMS,  Division.  Commission, 
and  Brad  Ritter.  Attorney.  OMS.  Division. 
Commission,  on  June  17, 1994. 

'^ Telephone  conversation  among  William  Floyd- 
Jones,  Assistant  General  Counsel.  L,egAl  and 
Regulatory  Policy  Division.  Amex.  Sharon  Lawson. 
Assistant  Dtrector.  OMS.  Division.  Commission, 
end  Brad  Ritter.  Attorney.  OMS.  Division, 
Commission,  on  August  22,  1994. 

'*  1 5  U.S.C  §  7Bs(b)(2)  ( 1988). 
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For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 

authority.** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-21235  Filed  8-26-94;  8:45  amj 

BILLING  CODE  SOIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

August  23,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(■'Commission")  pursuant  to  Section 
1 2(0(1  )(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Motot  Coach  Industries  International,  Inc. 
Common  Stoclc.  S.Ol  Par  Value  (File  No.  7- 
12877) 
Case  Equipment  Corp. 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12878)  '      ' 

Atlantic  Richfield  Co. 
Exchange  Notes  Due  9/15/97,  No  Part 
Value  (File  No.  7-12879) 
Property  Trust  of  America,  Inc. 
Shares  of  Beneficial  Interest,  Si. 00  Par 
Value  (File  No.  7-12880) 
Vast.  T  Resources,  Inc. 
Co  nmon  Stock.  Si. 00  Par  Value  (File  No. 
7-12881) 

These  securities  are  listed  and 
registered  on  one  r.-  -..,j.e  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  aie  invited  to 
submit  on  or  before  September  14,  1994, 
'vNrritten  data,  views' and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  coniments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NVV.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  it  it  tinds,  based  upon 
all  the  info.Tnation  available  to  il,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.Katz, 

S-  'cretary. 

IFR  Doc.  94-21230  Filtd  8-26-94;  8:45  ami 
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"  17  CFR  200.3(>-3(jK12)  (1993) 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

August  23, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  sedfhties: 

Consolidated  Papers,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-12871) 
Rightchoice  Managed  Care,  Inc. 
Class  A  Common  Stock,  S.Ol  Par  Value 
(File  No.  7-12872) 
Shandong  Huaneng  Power  Development  Co. 
Ltd. 
American  Depositary  Shares  (each 
Representing  50  Ordinary  N  Shares) 
$1.00  Par  Value  (File  No.  7-12873) 
Trigen  Energy  Corp. 
Common  Stock,  No  Par  Value  (File  No.  7- 
12874) 
TVX  Gold,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
12875) 
US.  Surgical  Corporation 
Preferred  A  (Rep.  1/50  of  a  Sh.  of  Series  A 
Conv.  Pfd),  $5.00  Par  Value  (File  No.  7- 
12876) 

.   These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  14, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  Jile  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NVV.,  Washington.  D.C. 
20549.  following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-21229  Filed  8-26-94;  8:45  am) 

BILLING  CODE  8010-01-M 


Seif-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

August  23,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  thp 
following  security: 

Malan  Realty  Investors,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12886) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  9,  1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegate 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc  94-21228  Filed  8-26-94;  8:45  ami 

BILUNG  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

August  23.  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Malan  Realty  Investors,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12887) 


This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  9. 1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary.  - 

IFR  Doc.  94-21227  Filed  8-26-94;  8:45  ami 

BILUNG  CODE  M10-01-M 


[Release  No.  34-34561;  File  Nos.  SR-OTC- 
94-08  and  SR-DTC-94-09] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Changes 
Establishing  Procedures  To  Recall 
Certain  Deliveries  of  Securities  Which 
Have  Created  Short  Positions 

August  19,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,'  notice 
is  hereby  given  that  on  May  23,  1994. 
The  Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  changes  (File  Nos.  SR- 
DTC-94-08  and  SR-DTC-09)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  DTC.  On  August  1, 1994, 
DTC  amended  File  No.  SR-DTC-98-08  ^ 
to  clarify  that  certain  time  frames  for 
participants'  actions  were  being 
shortened  from  the  time  frames 
established  in  a  previously  approved 
nile  change.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  un  the  proposed  rule  changes 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

Collectively,  the  proposed  rule 
chcmges  seek  (1)  permanent  approval  of 
DTC's  existing  procedures  to  recall 
securities  deliveries  which  have  created 
short  positions  as  a  result  of  call 
lotteries  and  (2)  to  expand  the 
procedures  to  recall  securities  deliveries 
which  have  created  short  positions  as  a 
result  of  rejected  deposits.  The 
Commission  previously  granted 
temporary  approval  of  the  procedures 
relating  to  short  positions  created  as  a 
result  of  call  lotteries.*  The  temporary 
approval  expired  on  April  1,  1994. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filings  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  changes  and  discussed 
any  comments  it  received  on  the 
proposed  rule  chemges.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

File  No.  SR-DTC-94-08  seeks 
permanent  approval  of  the  procedures 
that  enable  participants  to  recall  book- 
entry  deliveries  of  callable  securities^  if 
the  participants'  accounts  become  short 
as  a  result  of  deliveries  made  between 
the  call  publication  date  "^  and  the  date 
of  DTC's  lottery.^  File  no.  SR-DTC-94- 
09  seeks  to  expand  the  procedures  to 


-  '  15U.S.C.  78s(b)(l)(]9a8). 

^Letter  from  Karen  G.  l,ind,  Assodalc Counsel. 
DTC  to  Peter  R.  Geraghty.  Altorney.  Division  of 
Nt.irkct  Ki^gulatiun.  Commission  (August  1,  1994). 

J  Infra  note  4 


*  For  &  complete  description  and  discussion  of  the 
procedures  designed  to  help  eliminate  short 
positions  caused  by  call  lotteries,  refer  to  Securities 
Exchange  ArrRele'ase  No.  34-30552  (April  2.  1992). 
57  fR  12352  IFiie  No.  SR-DTC-9(M)2j  (order 
approving  proposed  rule  change  on  a  temporary 
basis  until  April  1.  1994). 

''.^  caiiaole  security  is  eitlier  preferred  stock, 
which  the  issuer  is  permitted  or  rt>quired  to  redeem 
or  bonds  which  the  issuer  Is  permitted  or  required 
to  redeem  before  the  stated  maturity  date  at  a 
specified  price. 

•*The  call  publicdlion  date  is  the  date  on  vi-hich 
the  issuer  gives  notice  of  redemption. 

'  DTC  has  established  a  lottery  process  to  allocate 
secuiilies  in  a  partially  called  issue  among 
paiticipants  having  positions  in  the  issue.  DTC 
allocates  the  tailed  securities  among  participants 
who  h<id  positions  in  the  issue  on  the  call 
publication  dale  rather  than  on  the  day  when  the 
lottery  is  held.  Securities  Exchange  Act  Release  No. 
21523  (November  27.  1984).  49  KR  47352  IFile  No. 
SR-UTC-S4-09I  (notice  of  filing  and  immodidte 
eff•.•'.!ivenes^  of  proposed  n.le  change). 


allow  participants  to  recall  book-entry 
deliveries  of  securities  if  the 
participants'  accounts  become  short 
because  securities  previously  deposited 
at  DTC  are  rejected  by  the  transfer  agent 
within  ninety  days  of  deposit  for 
registered  securities  and  within  nine 
months  for  bearer  securities.*  If 
securities  are  rejected  by  the  transfer 
agent  after  ninety  days  or  nine  months 
from  the  date  of  deposit  at  DTC, 
participants  will  not  be  able  to  recall  the 
book -entry  delivery,  and  therefore,  their 
accounts  will  remain  short. 

The  procedures  will  allow  a 
participant  with  a  short  position  to 
initiate  the  recall  process  within  ten 
business  days  of  the  short  position  being 
created  by  sending  a  broadcast  message 
directly  to  the  receiver  of  the  book-entry 
delivery.  Participants  will  be  able  to 
transmit  this  message  through  DTC's 
Participant  Terminal  System  network. 
The  receiving  participant  has  five 
business  days  to  comply  with  the  recall 
request  if  the  participant  has  a  position 
in  that  security  at  DTC.  If  the  receiving 
participant  does  not  have  such  a 
position  at  DTC,  it  must  comply  with 
the  recall  request  within  fifteen  business 
days."  If  the  short  position  is  less  than 
the  amount  of  the  delivery,  the  receiver 
has  the  option  to  return  the  entire 
delivery  or  just  the  portion  which  is 
short.  If  the  receiving  participant  does 
not  comply  with  the  recall  request 
within  the  applicable  time,  the  recalling 
participant  may  request  DTC's 
intervention.^"  Recalls  will  only  reverse 
the  book-entry  delivery;  the  original 
transaction  still  must  be  settled  by  the 
delivering  and  receiving  participants 
(i.e..  the  delivering  participant  must 
deliver  securities  to  the  receiving 
participant). 


*  Under  DTC  procedures,  a  participant  depositing 
securities  receives  immediate  credit  in  its  securities 
account  [i.e.,  before  the  certincates  are  sent  to  the 
transfer  agent  for  transfer  and  registration  in  the 
name  of  DTC's  nominee).  Ouce  the  participonl's 
account  is  credited,  the  securities  are  available  to 
the  depositing  participant  for  deliveries, 
withdrawals,  and  pledges.  If  the  transfer  iig^nt 
rejects  a  transfer  a^ter  the  depositing  participant  has 
made  a  booL-entry  dolivery  of  the  credited 
securities,  elimination  of  the  credit  from  the 
participant's  account  may  create  a  short  position. 
The  propo.ied  rule  change  will  enable  the 
deposiiiilg  participant  to  reclaim  the  securities  from 
the  participant  that  received  the  txiok -entry 
delivery. 

'A  reclamation  can  create  a  short  position  in  the 
receiving  fwrticipant  s  account  if  the  securities 
already-havc  been  delivered  to  another  party  or 
withdrawn  from  DTC.  In  the  event  of  further 
redeliveries,  each  redelivering  participant  also  will 
have  ten  business  days  from  the  time  its  account  is 
driven  short  to  recall  the  securities  in  order  to 
eliminate  its  respective  short  position. 

'"The  intervention  request  must  be  submitted  to 
DTt;  no  later  tlian  tweiity-five  days  after  the  original 
reciam.ition  request  was  nude. 
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B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  a  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  changes. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

No  comments  were  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  changes  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549,  and  at  the 
principal  offices  of  DTC.  All 
submissions  should  refer  to  File  Nos. 
SR-DTC-94-08  and  SR-DTC-94-09 
and  should  be  submitted  by  September 
19.  1994. 

For  the  Conunission  by  the  Division  of 
Mariiet  Regulation,  pursuant  to  delegated 
authority." 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  94-21178  Filed  8-25-94;  8:45  ami 

BILLING  CODE  S010-01-M 

[Release  No.  34-34564;  FHe  No.  SR-NASD- 
94-27] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Storage  of  Account 
Information  for  Options  Customers  for 
Supervisory  Purposes 

August  19,  1994. 

On  June  20, 1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"')  filed  with 
the  securities  and  Exchange 
Commission  ("SEC"  or  "Commi.ssion") 
a  propose  rule  change '  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b— 4  thereunder.3  The  rule  change 
amends  Sections  33(b)  (17)  and  (20)  of 
the  NASD  Rules  of  Fair  Practice  * 
relating  to  the  maintenance  of  records 
and  the  supervision  of  accounts  for 
options  customers. 

Under  the  rule  as  amended,  NASD 
members  will  be  able  to  satisfy  their 
record  retention  requirements  for 
options  accoimts  by  storing  required 
account  information  in  locations  other 
than  the  principal  supervisory  office  for 
the  account,  provided  such  account 
information  is  readily  accessible  and 
promptly  retrievable  by  personnel  at  the 
principal  supervisory  office.  The  rule 
change  only  applies  to  the  records  that, 
under  the  current  rule,  must  be  retained 
in  principal  supervisory  offices.  The 
proposal  v«ll  not  change  the  record 
retention  requirements  urith  respect  to 
branch  offices. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance  was 
provided  by  issuance  of  a  Commission 
release  ^  and  by  publication  in  the 
Federal  Register.^  No  comments  were 
received  in  response  to  the  Notice.  This 
order  approves  the  proposed  rule 
change.  . 

Prior  to  the  amendment,  members 
were  required  to  retain  account 
statements  and  other  financial  and 
background  information  for  options 
accounts  in  both  the  branch  office  and 
the  principal  supervisory  office  for 


"  17  CFR  200.30-3(8)112)  (1992). 


'  Tlie  NASD  amended  the  proposed  rule  change 
subs(iquent  to  the  original  filing  on  May  23.  1994, 
in  order  to  correct  a  technical  deflciency. 

M5  U.S.C.  78s(b)(l). 

n7CFR240.19b-4. 

*  NASD  Manual.  Rules  of  Fair  Practice.  Art.  ni. 
Sec.  33(b)  (17)  and  (20),  (CCH).  1 2183. 

'Securities  Exchange  Act  Rel.  No.  34352  (July  12. 
1994). 

6  59  FR  30459  (July  18.  1994). 


supervision  of  accoimts.'  The 
technological  advances  in  data  storage 
and  retrieval  methods,  coupled  with  the 
increased  expense  of  storing  records  on- 
site  in  major  financial  centers,  permit 
member  firms  to  make  arrangements  to 
store  their  records  away  from  their 
principal  supervisory  offices.  In  light  of 
the  record  retention  requirements  for 
options  accounts,  however,  these  new 
storage  arrangements  have  necessitated 
action  by  the  options  Self-Regulatory 
Organizations  ("SROs").8  Specifically, 
member  firms  have  obtained  no-action 
positions  ft-om  the  Options  Self- 
Regulatory  Council  ("OSRC")9  on  a 
case-by-case  basis  when  moving  their 
storage  facilities  from  principal 
supervisory  offices  to  off-site  locations. 

As  the  NASD  indicated  in  its  rule 
filing,  the  OSRC  believes  that  these  new 
storage  arrangements  are  consistent  with 
the  SRO's  record  retention  requirements 
as  long  as  all  necessary  documents  are 
readily  accessible  and  promptly 
retrievable.  In  addition  to  the  OSRC's 
findings,  the  NASD  stated  in  the 
notice  '^  that  the  supervisory  obligations 
imposed  on  member  firms  will  not  be 
compromised  by  allovdng  members  to 
store  options  customer  account 
statements  and  information  off-site.  In 
order  to  ensure  that  off-site  storage 
arrangements  will  not  compromise  or 
constrain  members'  supervisory 
activities  with  respect  to  optiens 
accounts,  the  NASD  has  agreed  to 
periodically  examine  the  document 
retrieval  capabilities  of  members  using 
off-site  document  storage  facilities. 

The  Commission  has  determined  to 
approve  the  NASD's  proposal.  The 
Qammission  finds  that  the  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  tlie  rules  and  regulations 
thereunder  applicable  to  the  NASD, 
including  the  requirements  of  Section" 
15A(b)(6)  of  the  Act."  Section  15A(b)(6) 


'  ,\ASD  Manuah  Rules  of  Fair  Practice,  Art.  Ill, 
Sees.  33(b)  (17)  and  (20).  (CCH),  1 2183. 

"The  NASD  has  noted  that  the  options  exchanges 
have  similar  storage  requipments  to  those  found  in 
Sections  33(b)  (17)  and  (20)  of  the  Rules  of  Fair 
Practice.  See,  eg.,  Amex  Guide.  Vol.  2,  Trading  of 
Options  Contracts,  Sec.  3.  Rule  922(b)  and  Com.  .02. 
(CCH)  1 9722:  PSE  Guide.  Rules  of  Board  of 
Governors,  Rule  9.18(d)  (3)  and  (4).  (CCH)  1 5893. 

•The  OSRC  is  a  committee  comprised  of 
representatives  from  each  of  the  options  exchanges 
and  the  NASD  that  was  created  pursuant  to  a  plan 
submitted  by  the  options  exchanges  and  the  NASD 
under  Rule  i7d-2  of  the  Act  (••17d-2  Plan").  The 
17d-2  Plan  was  adopted  to  reduce  regulatory 
duplication  relative  to  options-related  sales  practice 
matters  for  a  large  number  of  firms  which  are 
currently  members  of  two  or  more  SRO's.  The 
purpose  of  the  OSRC  is:  (1)  to  administer  the  17d- 
2  Plan:  and  (2)  to  address  options-related  sales 
practice  matters  in  a  common  fonim. 

'"Securities  Exchange  Act  Rel.  No.  34352  (July 
12.  1994).  59  FR  36459  (July  18.  1994). 

"  15  U.S.C.  78o-3(b)(6). 


requires,  in  part,  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  resp>ect  to,  and 
facilitating  transactions  in  securities; 
and  in  general  to  protect  investors  and 
the  public  interest.  In  order  to  comply 
with  the  rule  as  amended,  persormel  in 
principal  supervisory  offices  must  be 
able  to  access  and  retrieve  accoimt 
information  writhout  delay.  Due  to  the 
technological  advances  made  in  storage 
and  retrieval  devices  such  as  optical 
disks,  facsimile  machines,  and 
computers,  member  firms  will  continue 
to  have  easy  access  to  all  customer 
accoimt  information  necessary  to 
discharge  their  supervisory  duties  under 
the  proposed  rule  change.  Further,  the 
proposal  will  afford  member  firms  with 
the  opportunity  to  discharge  their 
supervisory  responsibilities  in  a  more 
cost-effective  manner. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-94-27 
be,  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-21177  Filed  8-26-94:  8:45  am) 
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Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Temporary  Approval  on  an 
Accelerated  Basis  of  a  Proposed  Rule 
Change  Concerning  Book-Entry  Money 
Settlements  With  Members 

August  22, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that' on 
August  8.  1994.  the  National  Securities 
Clearing  Corporation"("NSCC")  filed^ 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
NSCC-94-1 7)  as  described  in  Items  I 
and  II  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  ft-om 
interested  persons  and  to  grant 


accelerated  approval  of  the  proposed 
rule  change  through  August  31, 1995. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Changes 

NSCC  is  asking  for  renewal  of  its 
authority  to  allow  book-entry  money 
settlements  with  its  members. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  October  5,  1990,  NSCC  filed  a 
proposed  rule  change  with  the 
Commission  that  was  noticed  in  the 
Federal  Register  ^  and  was  subsequently 
thrice  amended. 3  On  September  4,  1992, 
the  proposal  as  amended  was  approved 
on  a  temporary  basis  through  August  31, 
1993,*  and  on  September  2, 1993,  the 
temporary  approval  order  was  extended 
through  August  31. 1994.^  The  current 
filing  requests  a  second  extension  of  the 
temporary  approval  order  through 
August  31, 1995. 

As  discussed  in  detail  in  the  approval 
order  of  September  4, 1992,  the  rule 
change  permits  NSCC  members  to 
satisfy  their  settlement  obligations  to 
NSCC  and  permits  NSCC  to  satisfy  its 
settlement  obligations  to  its  members  by 
means  of  electronic  intrabank  fimds 
transfers  between  members'  accounts 
and  NSCC's  accounts  at  various 
settlement  banks.  Under  the  proposal, 


>M7  CFR  200.30-3(a)(12). 
>  15  U.S.C.  §78s(b)(l)  (19861. 


'Securities  Exchange  Act  Release  No.  28715 
(December  12,  1990),  55  FR  715  (File  No.  SR- 
NSCC-90-211. 

'  Letters  from:  (1)  Jeffrey  F.  Ingber,  Associate 
General  Counsel.  NSCC.  to  lonathan  Kallmaii. 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission  (August  14, 1991):  (2) 
Peter  J.  Axilrod.  Associate  General  Council.  NSCC. 
to  Jerry  Carpenter.  Branch  Chief,  Division, 
Com-Tjission  (March  23, 1992):  and  (3)  Peter  J. 
Axilrod.  Associate  General  Counsel.  NSCC.  to 
Thomas  C.  Etrer.  Jr.,  Attorney,  Division. 
Commission  (July  22, 1992). 

'Securities  Exchange  Act  Release  No.  31157 
(September  4. 1992).  57  FR  42602  (File  No.  SR- 
NSCC-90-211. 

5  Securities  Exchange  Act  Release  No.  32836 
(September  2,  1993).  58  FR  47483  (File  No.  SR- 
NSCC-93-081. 


two  types  of  intrabank  funds  transfers 
are  available.  These  include  (1) 
electronic  transfers  whereby  on 
settlement  day  NSCC  pays  members  by 
check  for  next-day  value  and  members 
pay  NSCC  by  NSCC's  directing  the 
settlement  banks  to  make  irrevocable 
transfers  from  the  members'  accounts  to 
NSCC's  accounts  for  next-day 
availability  or  the  converse  with 
members  paying  NSCC  by  check  and 
NSCC  effecting  payment  by  electronic 
transfer  ("one-way  electronic  transfers") 
and  (2)  electronic  transfers  whereby  on 
settlement  day  both  NSCC  and  members 
pay  by  NSCC's  directing  the  settlement 
banks  to  make,  irrevocable  transfers  for 
next-day  value  without  any  netting 
("two-way  electronic  transfers"). 

As  a  prerequisite  to  either  NSCC  or 
any  of  its  members  making  a  settlement 
payment  by  an  electronic  funds  transfer, 
the  proposed  rule  change  imposes  three 
requirements.  First,  any  such  payment 
must  be  efi'ected  on  a  next-day  funds 
availability  basis.^  Second,  any  such 
payment  must  be  in  conformity  with  an 
agreement,  which  must  be  executed  by 
NSCC  and  any  bank  that  acts  as  a 
payment  intermediary-,  which  stipulates 
that  any  such  funds  transfer  must  be 
effected  on  an  irrevocable  and  final 
basis.  Third,  any  bank  that  acts  as  an 
intermediary  for  such  funds  transfers 
must  meet  NSCC's  standards  for  letter  of 
credit  issuers.'^  NSCC  believes  that  the 
proposed  use  of  electronic  funds 
transfers  provides  advantages  to  NSCC 
and  to  its  members  that  include,  among 
other  things:  (1)  the  elimination  of  labor 
and  expenses  associated  with  the 
physical  movement  of  checks,  (2) 
improved  security  due  to  reduced 
handling  and  movement  of  paper,  and 
(3)  earlier  finality  of  payment.  NSCC 
states  in  its  filing  that  the  proposal  is 
consistent  with  Section  17A  of  the  Act 
in  that  the  proposal  promotes  the 
prompt  and  accurate  clearance  of 
securities  transactions.^ 


*The  term  "next-day  funds"  refers  to  funds  paid 
today  that  will  be  available  tomorrow.  By  contrast, 
"same-day  funds"  refers  to  funds  that  are 
immediately  available. 

'  For  a  bank  or  trust  company  to  be  approved  by 
NSCC  to  issue  letters  of  credit  on  liehalf  of  members 
for  purposes  of  clearing  fund  requirements,  the 
bank  or  trust  company  must  meet  specific  standards 
in  terms  of:  (1)  minimum  levels  of  stockholders' 
equity  and  (2)  certain  credit  ratings  for  its  short 
term  obligations  as  determined  by  Standard  and- 
Poor's  Corporation  or  Moody's  Investor  Service.  Inc. 
NSCC  Rule  4.  Section  1.  Securities  Exchange  Act 
Release  No.  29444  (Julv  16.  1991).  56  FR  34081  (File 
No.  SR-NSCC-91-031  (order  approving  NSCC's 
revised  standards  for  approved  issuers  of  letters  of 
credit  for  clearing  fund  purposes). 

» 15  U.S.C  §  78q-l  (1988). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  believes  that  the  proposed  rule 
changes  will  not  impose  any  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

NSCC  has  neither  solicited  nor 
received  any  comments  on  the  proposed 
rule  change. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
p)articularly  with  Section  17A  of  the 
Act.9  Section  17A(a)(l)  of  the  Act'o 
encourages  the  use  of  efficient,  effective, 
and  safe  procedures  for  securities 
clearance  and  settlement.  Moreover, 
Section  17A(b)(3)(F)  of  the  Act  u 
requires  that  the  rules  of  clearing 
agencies  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  funds  in 
the  custody  or  control  of  clearing 
agencies  or  for  which  they  are 
responsible.  As  set  forth  in  its  original 
approval  order  of  September  4.  1992, 
the  Commission  agrees  with  NSCC  that 
substantial  marketplace  efficiencies 
should  be  achieved  by  authorizing 
NSCC  and  its  members  to  effect 
electronic  intrabank  funds  transfers  to 
satisfy  their  settlement  obligations.  The 
Commission  recognizes  that  the 
exchange  of  checks  is  labor-intensive 
and  that  physical  movement  of  checks 
can  involve  loss  or  delay.  Intrabank 
funds  transfers  should,  therefore, 
enhance  the  proficiency  of  the 
transferring  and  the  safeguarding  of 
funds.  Moreover,  earlier  finality  of 
settlement  provides  certainty  to  the 
marketplace  and  serves  to  increase 
investor  confidence  in  the  markets 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filings  in 
the  Federal  Register.  Accelerated 
approval  will  permit  NSCC  and  its 
members  to  continue  using  intrabank 
funds  transfers  without  any  disruption 
to  this  program.  Therefore,  the. 
Commission  believes  there  is  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 


the  date  of  pubhcation  of  notice  of  the 
filing. 

The  Commission  is  temporarily 
approving  this  proposed  rule  change 
through  August  31, 1995,  in  order  that 
the  Commission,  NSCC,  and  other 
interested  parties  vsrill  be  able  to 
continue  to  assess  prior  to  permanent 
Commission  approval  the  effects 
intrabank  funds  transfers  have  on 
money  settlement  payments  at  NSCC. 
Furthermore,  the  Commission  notes  that 
this  order  relates  only  to  intrabank 
transfers  of  funds  available  on  a  next- 
day  basis.  If  and  when  NSCC  desires  to 
implement  an  interbank  funds  transfer 
program  whereby  same-day  funds  are 
transferred,  NSCC  will  be  required  to 
submit  for  Commission  approval  a 
separate  and  comprehensive  Rule  19b- 
4  filing. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  5th  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC  All  submissions  should 
refer  to  File  No.  SR-NSCC-94-1 7  and 
should  be  submitted  by  September  19, 
1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  '^  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-NSCC-94-1 7)  be,  and 
hereby  is,  approved  through  August  31, 
1995. 

For  the  Commission  by  the  Diversion  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Nta.rgaret  H.  McFarland, 

Duputy  Secretary. 

IFR  Doc.  94-21232  Filed  8-26-94;  8:45  am| 
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Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  Relating  to 
Canadian  Depository  Participation  In 
the  On-Line  Escrow  Receipt 
Depository  System 

August  22,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  20.  1994,  The  Options  Clearing 
Corporation  ("OCC  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  permits 
Canadian  depositories  to  participate  in 
OCC's  on-line  Escrow  Receipt 
Depository  system. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filings  with  the  Commission. 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  changes.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  1986,  the  Commission  approved  an 
OCC  rule  change  that  permitted 
Canadian  depositories  to  issue  escrow 
receipts. 2  That  rule  change  consisted  of 
the  documents  to  be  used  in  connection 
with  the  issuance  of  escrow  receipts  by 
Canadian  depositories,  including  a  form 
of  Depository  Agreement  to  be  executed 
by  OCC  and  each  Canadian  depository 
seeking  to  be  approved  as  an  Escrow 
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'15  use.  78s(b)(l)(1988). 

•  Securities  and  Exchange  Act  Release  No.  23550 
(August  22.  1986).  51  FR  30925  [File  No.  SR-CKX>- 
8t>-08)  (order  approving  tlie  extension  of  (XX's 
U.S.  escrow  ruteipt  program  to  Canadian  OCC 
cl(!aring  memtiers  and  Canadian  nnaniial 
instiliitionN). 


Receipt  Depository  bank.  The  terms  of 
the  form  Depository  Agreement  covered 
the  issuance  of  hard  copy  escrow 
receipts  only  because  at  that  time  OCC's 
Escrow  Receipt  Depository  system  only 
allowed  for  the  issuance  of  hard  copy 
escrow  receipts. 

In  1992,  the  Commission  approved  an 
OCC  rule  change  that  permitted  the  on- 
line processing  of  escrow  deposits  for 
U.S.  Escrow  Receipt  Depository  banks.' 
The  purpose  of  the  current  rule  change 
is  to  make  technical,  confonning 
amendments  to  the  Depository 
Agreement  executed  between  OCC  and 
Canadian  depositories  in  order  to  permit 
such  depositories  to  participate  in 
OCC's  on-line  Escrow  Receipt 
Depository  system.  The  changes  to  tlie 
form  of  the  Depository  Agreement  delete 
references  to  the  issuance  of  hard  copy 
escrow  receipts  and  adds  references, 
where  appropriate,  to  OCC's  on-line 
Escrow  Receipt  Depository  system. 
Those  references  are  adapted  from 
OCC's  rules  relating  to  the  on-line 
Escrow  Receipt  Depository  system. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act. 
as  amended,  because  it  promotes  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  by 
reducing  the  paperwork  associated  with 
the  processing  of  Canadian  escrow 
deposits. 

B.  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received  on  the  text  of  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)*  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(4)  s  in  that  the 
proposed  rule  change  effects  a  change  in 
an  existing  service  of  a  registered 
clearing  agency  that  does  not  adversely 


'Securities  and  Exchange  Act  Release  No.  31595 
(December  11.  19»2),  57  FR  61139  (File  No.  SR- 
OCC-fl2-30l  (order  approving  the  conversion  of 
OCC's  current  batch  escrow  receipt  depository 
system  to  an  on-line  system) 

•  15  U.S.C  78s(b)(3)(A)(iii)  (1988). 

*  17  CFR  240.19b-4(e)(4)  (1993). 


affect  the  safeguarding  of  securities  or 
funds  in  the  custody  or  control  of  the 
clearing  agency  or  for  which  it  is 
responsible  and  does  not  significantly 
affect  the  respective  rights  or  obligations 
of  the  clearing  agency  or  persons  using 
the  service.  At  any  time  within  sixty 
days  of  the  fiUng  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  In  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  File  No. 
SR-OCC-94-09  and  should  be 
submitted  by  September  19,  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-21175  Filed  &-26-94;  8:45  am! 

BILLINO  COOE  801»-01-M 


[Release  No.  34-34570;  File  No.  SR-PSE- 
94-20] 

Seif-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Stock  Exchange,  Inc.,  Relating 
to  the  Schedule  of  Rates  for  Exchange 
Services 

August  22.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


*  17  CFR  200.30-3(a)(12). 


("Act").  15  U.S.C.  78s(b)(l).  noUce  is 
hereby  given  that  on  June  29,  1994,  the 
Pacific  Stock  Exchange,  hic.  ("PSE  "  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  D  and  III 
below,  which  Items  have  been  prepared 
by  the  PSE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  its 
Schedule  of  Rates  for  Exchange  Ser\ices 
to  reduce  the  rates  for  services  on  its 
options  floor,  including  certain 
transaction  charges,  floor  and  market 
maker  charges,  and  charges  for  certain 
transactions  on  the  Pacific  Options 
Exchange  Trading  System  ("POETS"). 

The  test  of  the  proposed  rule  change 
is  available  at  the  office  of  the  Secretary, 
PSE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutor}'  Basis  for.  the  Proposed  Rule 
Change 

(a)  Purpose. 

The  PSE  proposes  to  reduce  its  rates 
for  services  on  its  options  floor. 
Specifically,  the  Exchange  proposes  to 
reduce  the  following  transaction 
charges:  manual  transaction  charges  for 
market  maker  and  firm  orders,  trade 
data  entry  charges,  on-line  trade 
comparison  charges  and  chaises  for 
monthly  reports  and  extracts.  The  PSE 
also  proposes  to  reduce  the  charges  for 
certain  transactions  on  POETS, 
including  market  maker  transaction 
charges  for  automatic  executions  and 
on-line  comparison  fees.  In  addition,  the 
Exchange  proposes  to  reduce  the 
following  options  floor  and  market 
maker  fees  and  charges:  market  maker 
fee,  agency  stock  execution  fee,  market 
maknr  give-up  charge,  independent 
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broker  fee,  monthly  booth  charge, 
Quotron  rental  charge,  general  access 
phone  charge,  drop  phone  charge,  badge 
fees,  trade  match  terminal  fee,  trade 
match  table  fees,  POETS  workstation  fee 
and  printer  fee.  The  Exchange  is 
proposing  these  reductions  in  fees  and 
charges  in  response  to  increased  trading 
volumes  and  plans  to  examine  other 
procedures  to  balance  trading  volumes 
against  revenue  needs. 

(b)  Statutory  Basis. 

The  PSE  believes  that  the  proposal  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  charges  among 
its  members  and  other  persons  using  its 
facilities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  or 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  die  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NVV., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  vtdll  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  September  19, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doa  94-21233  Filed  S-26-04;  8:45  amj 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc., 
Relating  to  the  Expansion  of  the 
Exchange's  Firm  Quote  Rule  to  20 
Contracts 

August  22, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  June  20, 1994,  the 
Pacific  Stock  Exchange,  hic.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  in 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  tliis  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  PSE  Rule  6.86,  "Trading 
Crowd  Firm  Disseminated  Market 
Quotes,"  requires  each  trading  crowd  on 
the  PSE  to  provider  depth  of  10  option 
contracts  for  all  non-broker/dealer 
customer  orders  at  the  bid/offer 
displayed  as  the  disseminated  market 
quote  at  the  time  the  order  is  announced 
or  displayed  at  the  option's  trading  post. 
The  PSE  proposes  to  amend  PSE  Rule 
6.86  to  increase  the  minimum  size 
guarantee  for  non-broker/dealer  options 
orders  from  10  to  20  contracts. 


>  17  CFR  200.30-3(8)  (12)  (1993). 


The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PSE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  Purpose 

The  Exchange  proposes  amend 
Exchange  Rule  6.86  to  increase — from 
10  contracts  to  20  contracts — the 
minimum  size  of  orders  that  are 
guaranteed  for  execution  at  the 
disseminated  bid  or  offering  price  being 
displayed  at  the  time  such  orders  are 
represented  in  the  appropriate  trading 
crowd  on  the  floor  of  the  Exchange.  The 
PSE  is  proposing  the  rule  change  as  a 
response  to  competitive  market 
conditions  and  to  enhance  the  PSE's 
competitive  position  in  the  securities 
industry. 

Currently,  PSE  Rule  6.86  provides 
that  each  trading  crowd  is  required  to 
provide  a  depth  of  10  option  contracts 
for  all  non-broker/dealer  customer 
orders  at  the  bid  or  offer  which  is 
displayed  as  the  disseminated  market 
quote  at  the  time  such  orders  are 
announced  or  displayed  at  the  trading 
post  designated  for  trading  the  subject 
option  class.  The  Exchange  proposes  to 
amend  this  provision  by  replacing  the 
term  "ten"  with  "twenty." 

PSE  Rule  6.86(d)  ciurently  provides 
that,  should  the  response  of  members  at 
a  trading  post  be  insufficient  to  provide 
a  depth  of  10  contracts,  the  order  book 
official  shall  allocate  among  the  market 
makers  present  at  the  trading  post  the 
balance  of  contracts  necessary  to 
provide  an  execution  on  10  contracts. 
The  Exchange  proposes  to  amend 
paragraph  (d)  to  replace  the  term  "ten" 
with  "twenty." 

Similarly,  the  PSE  proposes  to  amend 
Commentaries  .01.  .02,  and  .03  to  PSE 
Rule  6.86  to  increase  the  required 
number  of  option  contracts  from  10  to 
20.  Specifically,  PSE  Rule  6.86, 
Commentary  .01  states  that  if  the  bid  or 


offer  being  displayed  as  a  disseminated 
market  quote  is  on  behalf  of  an  order 
represented  by  a  floor  broker  or  the 
order  book  official,  and  is  for  less  than 
10  contracts,  the  trading  crowd  is 
obligated  to  buy  or  sell  the  balance  of 
the  contracts  necessary  to  provide  a 
depth  of  ten  contracts  at  the 
disseminated  bid  or  offering  price.  The 
PSE  proposes  to  amend  Commentary  .01 
by  replacing  the  term  "ten"  with 
"twenty." 

PSE  Rule  6.86,  Commentary  .02 
provides  that  a  floor  broker's  failure  to 
remove  a  bid  or  offer  irom  the  screen 
after  the  bid  or  offer  has  been  filled  or 
cancelled  may  result  in  the  floor  broker 
being  held  responsible  for  providing  a 
depth  of  10  contracts  upon  being 
present  or  returning  to  the  trading 
crowd,  and/or  being  subject  to 
disciplinary  action  by  the  Exchange. 
Commentary  .02  also  provides  that  a 
market  maker  or  floor  broker  who  has 
caused  a  bid  or  offer  to  be  disseminated, 
but  who  leaves  the  trading  post  without 
removing  the  bid  or  offer,  may  be  held 
responsible  for  providing  a  depth  of  10 
contracts  upon  returning  to  the  trading 
crowd,  and/or  being  subject  to 
disciplinary  action  by  the  Exchange. 
The  PSE  proposes  to  amend 
Commentary  .02  by  replacing  the  term 
"ten"  with  "twenty." 

PSE  Rule  6.86.  Commentary  .03 
provides  that  market  maker  orders  for 
less  than  10  contracts  that  are 
represented  at  a  trading  post  by  a  floor 
broker  shall  not  be  disseminated.  The 
PSE  proposes  to  amend  Commentary  .03 
to  replace  the  term  "ten"  with  "twenty." 

The  Exchange  believes  that  the 
proposal  will  result  in  improved  market 
quality  and  market  maker  performance. 
The  PSE  believes  that  the  proposal  will 
ensure  greater  depth  of  markets  at  the 
Exchange  and  will  result  in  better 
executions  of  customer  orders  f  o  buy  or 
sell  20  contracts  or  less.  According  to 
the  Exchange,  the  proposal  will  also 
encourage  Exchange  market  makers  to 
be  more  competitive  in  making  markets, 
and  thereby  will  facilitate  transactions 
in  securities  and  improve  the  quality  of 
the  PSE's  options  markets.  Moreover, 
the  Exchange  believes  that  by  attracting 
greater  customer  order  flow  to  the 
Exchange,  the  proposed  rule  change 
should  enhance  market  depth  and 
hquidity  and  result  in  tighter  options 
pricing  spreads. 

The  Exchange  also  beheves  that  its 
market  maker  system  can  provide 
sufficient  hqurdity  to  meet  the  needs 
resulting  frtim  this  rule  change,  based 
on  the  combined  capital  of  the  members 
of  each  trading  crowd.  The  Exchange 
does  not  believe  that  the  proposal  will  - 
require  its  market  makers  to  assume 


undue  risks.  The  PSE  is  able  currently 
to  provide  a  guarantee  for  customer 
orders  of  10  contracts  or  less  in  all 
options  series,  including  long-term 
options  ("LEAPs") — and  the  Exchange 
believes  that  it  has  the  capacity  to 
expand  that  guarantee  to  20  contracts  in 
all  series,  including  LEAPS.  Previously, 
the  Exchange  has  evaluated  the 
operation  of  current  PSE  Rule  6.86  and 
has  concluded,  and  the  Commission  has 
agreed,  that  the  program  has  resulted  in 
better  executions  for  customer  orders 
and  an  improvement  in  the  quality  of 
the  PSE's  options  markets  and  market 
maker  performance.' 

Currently,  the  Exchange  has  two 
proposals  pending  with  the  Commission 
which  would  also  amend  PSE  Rule 
6.86.»  However,  the  PSE  does  not 
believes  that  the  current  proposal  is 
inconsistent  with,  or  would  cause  any 
need  for  amendments  to.  those  two 
filings. 

Finally,  the  Exchange  believes  that  it 
has  adequate  systems  capacity  that 
would  be  necessary  if  the  Commission 
approves  the  proposed  rule  change,  and. 
further,  that  the  proposal  will  have  no 
negative  impact  on  the  Exchange's 
Pacific  Options  Exchange  Trading 
System  ("POETS"). 

Basis 

The  PSE  believes  that  the  proposal  is 
consistent  with  section  6(b)  of  the  Act. 
in  general,  and  with  section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
faciUtate  transactions  in  securities  and 
to  promote  just  and  equitable  principles 
of  trade. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


'  See  Securities  Exchange  Act  Release  No.  31B24 
(February  4.  19931.  58  FR  8078  (February  11.  1993) 
(order  approving  File  No.  SR-PSE-92-40). 

'  See  Securities  Exchange  Act  Release  Nos.  32880 
(September  14.  1993).  58  FR  49343  (S*T)tembcr  22. 
1993)  (notice  of  proposal  to  derine  the  term  "public 
customer"  for  purposes  of  PSE  Rule  6.86)  (File  Na 
SR-PSE-93-10):  and  32299  (May  12.  1993).  58  FR 
29246  (May  19.  1993)  (notice  of  proposal  to  amend 
floor  trading  rules  applicable  to  PSE  Rule  6.86)  (File 
No.  SR-PSE-93--01).  " 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  die 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing     . 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulator\' 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
September  19,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-' 

Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  94-21234  Filed  8-26-94;  8:45  am) 
BtLUNG  CODE  801(M)1-M 


1  !7  CFR  200.30-3(a)(12|  (1993). 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

August  23. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(0(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Weeks  Corporation 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12882) 
Consorcio  G  Grupo  Dina,  S.A.  De  C.V. 
Series  L  American  Depositary  Shares,  (each 
Representing  four  Shares  of  Series  L 
Stock)  (File  No.  7-12883) 
Fedders  Corporation 
Class  A  Common  Stock  When  Issued.  S.Ol 
Par  Value  (File  No.  7-12884) 

These  securities  are  listed  and 
registered  on  one  or  rhore  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  14.  1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Washington.  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  94-21231  Filed  ft-26-94;  8:45  amj 
BILUNG  CODE  8010-01-M 


[Release  No.  34-34560;  File  Nos.  SR- 
Philadep-94-02  and  SR-SCCP-94-04] 

Self-Regulatory  Organizations; 
Philadelphia  Depository  Trust 
Company  and  Stock  Clearing 
Corporation  of  Philadelphia;  Notice  of 
Proposed  Rule  Changes  concerning 
Custodial  and  Non-Custodial 
Responsibilities  and  Certain  Litigation 
Matters 

August  19.  1994. 

Pursuant  to  Section  19(b)(l}  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
July  19,  1994.  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 
and  the  Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
changes  (File  Nos.  SR-Philadep-94-02 
and  SR-SCCP-94-04)  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by 
Philadep  and  SCCP,  self-regulatory 
organizations  ("SROs").  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

Philadep  and  SCCP  propose  to 
modify,  respectively,  Philadep  Rule  18 
and  SCCP  Rule  31  to:  (1)  further  define 
the  standard  of  care  with  respect  to 
custodial  and  noncustodial  functions; 
(2)  add  a  provision  limiting  suits  against 
Philadep  and  SCCP  directors,  officers, 
employees,  and  agents;  and  (3)  add  a 
provision  that  requires  Philadep  and 
SCCP  participant,  in  certain 
circumstances,  to  pay  the  expenses  and 
outside  attorneys'  fees  incurred  by 
Philadep  and  SCCP  defending  a  legal 
proceeding  instituted  by  such 
participant. 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
Philadep  and  SCCP  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  SROs  have  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organizations' 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Changes 

Basically,  the  purpose  of  the  proposed 
rule  changes  is  to  amend  Philadep  Rule 
18  and  SCCP  Rule  31  to  clarify  the 
standard  of  care  with  respect  to 
custodial  and  noncustodial  functions;  to- 
add  language  restricting  certain  suits 
against  Philadep's  and  SCCP 's  officers, 
directors,  and  employees;  and  to  insert 
provisions  regarding  reimbursement  of 
out-of-pocket  expenses  and  outside 
attorneys'  fees  from  participants  who 
initiate  and  fail  to  prevail  in  litigation 
against  Philadep  and  SCCP. 

The  proposed  rule  changes 
underscore  that  Philadep  and  SCCP 
shall  use  their  best  efforts  to  perform 
their  duties  and  responsibilities  in  the 
manner  specified  in  their  rules.  The 
proposals  redefine  Philadep's  and 
SCCP's  standards  of  care  to  distinguish 
between  custodial  and  noncustodial 
functions.  In  the  performance  of  their 
custodial  duties  with  respect  to  their 
safeguarding  of  securities  and  funds. 
Philadep  and  SCCP  will  continue  (o  be 
liable  to  participants  for  any  loss.  cost, 
expense,  damage,  or  liability 
attributable  to  the  negligence  or 
misconduct  of  Philadep  or  SCCP  or  their 
officers,  employees,  or  agents.  With 
respect  to  Philadep's  or  SCCP's 
noncustodial  activities.  Philadep  or 
SCCP  will  have  no  liability  to  any 
participant  or  any  third  party  for  the 
performance  or  nonperformance  of  their 
duties  except  to  the  extent  Philadep's  or 
SCCP's  or  their  officers',  employees',  or 
agents'  actions  or  inactions  constitute 
willful  misconduct,  gross  negligence, 
bad  faith,  or  fraudulent  or  criminal  acts". 
The  proposed  language  specifically 
states  that  the  limitations  of  liability 
shall  not  apply  to  violations  of  any 
federal  securities  laws. 

The  proposed  rules  also  add 
provisions  prohibiting  current  or  former 
Philadep  and  SCCP  participants  from 
suing  any  current  or  former  officer, 
director,  employee,  or  agent  of  Philadep 
or  SCCP  or  of  any  of  their  affiliates,  or 
of  their  parent  corporation,  the 
Philadelphia  Stock  Exchange,  if  such 
officer,  director,  employee,  or  agent  is 
acting  on  the  business  of  the  Philadep 
or  SCCP.  their  patent,  or  any  of  their 
affiliates.  The  proposed  provisions  do 
not  prohibit  a  participant  from  suing 
Philadep  or  SCCP  because  of  the  actions 
of  these  individuals.  The  proposal  only 
prohibit  a  participant  ft-om  suing  the 
individuals  acting  in  the  scope  of  their 
official  capacities.  The  limitation  does 
not  apply  for  violations  of  federal 
securities  laws. 
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Finally,  the  proposed  Philadep  Rule 
18  and  SCCP  Rule  31  provide  that 
Philadep  and  SCCP  participants  Who 
initiate  but  fail  to  prevail  in  a  legal 
proceeding  against  Philadep  or  SCCP 
are  required  to  pay  the  out-of-pocket 
expenses  and  outside  attorneys'  fees 
incurred  by  Philadep  or  SCCP,  their 
parent,  or  affiliates  in  defending  such  a 
proceeding.  2 

Philadep  and  SCCP  state  that  the 
.  proposed  rule  changes  are  consistent 
with  Section  17A  of  the  Exchange  Act  ^ 
in  that  it  will  facilitate  the  safeguarding 
of  securities  and  funds  which  are  in 
Philadep's  custody  or  control  or  for 
which  Philadep  is  responsible. 

B.  Self-Regulatory  Organizations' 
-Statement  on  Burden  on  Competition 

Philadep  and  SCCP  believe  that  the 
proposed  rule  changes  will  not  impose 
any  burden  on  competition. 

C  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Philadep  nor  SCCP  have  not  solicited 
or  received  any  comments  on  the 
proposed  rule  changes. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  such  period  that  the  SRO 
consent,  the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  changes  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange    ~ 
Commission,  450  Fifth  Street  NW.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 


'  The  Commission  requests  comments  on  whether 
there  should  be  a  minimum  level  of  expenses  and 
outside  attorneys'  fees  that'Philadep  and  SCCP 
should  incur  before  being  entitled  to 
reimbursement. 

M5U.S.C578q-l(198B). 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  Philadep  and  SCCP.  All 
submissions  should  refer  to  File  Nos. 
SR-Philadep-94-02  and  SR-SCCP-94- 
04  and  should  be  submitted  by 
September  19, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

|FR  Doc.  94-21179  Filed  8-26-94;  8:45  amj 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
incorporated 

August  23,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Malan  Realty  Investors,  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No. 
7-12885) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  9,  1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 


fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary.    . 

IFR  Doc  94-21226  Filed  8-26-94;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[Application  No.  99000139] 

Anthem  Capital,  LP.;  Notice  of  Filing 
of  an  Application  for  a  License  To 
Operate  as  a  Small  Business 
investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  appUcation  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.1'^2  (1994))  by 
Anthem  Capital.  L.P.  at  29  West 
Susquehanna  Avenue.  Baltimore,  MD 
21204.  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended.  (15  U.S.C.  et 
seq.).  and  the  Rules  and  Regulations 
promulgated  thereunder.  Its  principal 
area  of  operation  will  be  within  125 
miles  of  Baltimore,  Maryland  and  will 
include  Maryland.  Delaware,  the 
District  of  Columbia,  Eastern 
Pennsylvania,  Southern  New  Jersey  and 
Northern  Virginia.  Investments  in  the 
geographic  areas  immediately 
surrounding  Anthem's  core  region  may 
also  be  considered. 

Mariner  Management.  Inc..  a 
Maryland  Corporation,  will  provide 
management  services  to  Anthem  Capital 
Limited  Partnership.  The  officers  and 
directors  of  Mariner  Managemont,  Inc. 
are  William  M.  Gust.  II  (President),  John 
C.  Weiss,  III  (Chairman)  and  C.  Edward 
Spiva  (Secretary/Treasurer).  These  three 
individuals  will  serve- as  the  sole 
officers  and  directors  of  both  the 
corporate  general  partner  (Anthem 
Capital  Partners,  Inc.)  and  the 
management  services  company  (Mariner 
Management,  Inc.). 

The  following  limited  partners  will 
own  10  percent  or  more  of  the  proposed 
SBIC: 


•  17  CfR  20e.30-3(ani2)  (>993). 
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Name 


NationsBank  of  Maryland,  100 
South  Charles  Street.  Baltimore, 
MD  21201   

MBNA  America  Bank,  400 
Christiana  Road.  Newark.  Dela- 
ware 19212  


Percent- 
age of 
owner- 
ship 


26 


26 


The  applicant  will  begin  operations 
with  private  capital  of  $11.5  million  and 
total  private  capital  is  expected  to  grow 
to  $2O-$30  million  within  six  months  of 
the  initial  closing.  The  Applicant  will 
be  a  source  of  equity  and  debt 
investments  in  early  stage,  emerging 
growth  and  later  stage  small  business 
concerns  that  have  advanced  beyond  the 
start-up  phase.  The  applicant  will  invest 
primarily  in  the  geographic  area  which 
includes  Maryland,  Delaware,  the 
District  of  Columbia,  and  selected  areas 
of  Peruisylvania,  Southern  New  Jersey 
and  Northern  Virginia. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Los  Altos,  California. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  23.  1994. 
Robert  D.  Stillman. 

Associate  A  dministratorfor  Investment. 
(FR  Doc.  94-21215  Filed  8-26-94;  8:45  am] 
BILUNQ  CODE  a02S-01-M 

[Application  No.  99000137] 

Notice  of  Filing  of  an  Application  for  a 
License  To  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 


Aspen  Ventures  West  II.  L.P.  at  10898 
Mora  Drive.  Los  AUos.  CA  94024.  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  (15  U.S.C.  et.  seq).  and  the 
Rules  and  Regulations  promulgated 
thereunder.  Its  principal  area  of 
operation  will  be  in  the  western  United 
States  (primarily  California)  and.  on  a 
selected  basis,  throughout  the  United 
States. 

Aspen  Ventures  West  II,  L.P.  will  be 
managed  by  Aspen  Venture  West 
Management  (AVWM),  a  Cahfomia 
General  Partnership  and  the  sole  general 
partner  of  the  Partnership.  AVWM  has 
three  general  partners:  Managing 
Partners  Alexander  P.  Cilento  and  E. 
David  Crockett;  and  Administrative 
General  Partner  Thaddeus  J.  Whalen. 
The  General  Partners,  who  will  work 
full-time  managing  Aspen  Ventures 
West  II,  L.P.,  have  extensive  operations 
and  senior  management  experience.  - 
advanced  academic  training  in 
scientific,  engineering  and  management 
disciplines,  and  multiple 
.  entrepreneurial  experiences. 

The  following  limited  partners  will 
own  10  percent  or  more  of  the  proposed 
SBIC: 


Percent- 

Name 

age  of 

owner- 

ship 

31  New  Securities  Corp.,  99  High 

Street.  Suite   1530.  Boston  MA 

02110  ...„ 

42.0 

Eugene  C.  Y.  Duh,  92  Hwa  Fong 

Street,  Kaohsiung  800,  Taiwan  .. 

17.0 

Charles  C.  Wu,  No.  2.  Lane  48. 

Sec.  3.  Nan  King  E.  Road,  Tai- 

pei, Taiwan  104,  R.O.C  

.  17.0 

The  applicant  will  begin  operations 
with  Regulatory  Capital  of  $12.0  million 
and  will  be  a  source  of  early  stage  equity 
investments  in  qualified  software-based 
information  science  small  business 
concerns.  The  applicant  will  invest 
primarily  in  the  western  United  States, 
and  may  participate  as  an  investor  in 
deals  that  originate  in  other  parts  of  the 
United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  fi-om  the 
date  of  pubhcation  of  this  Notice, 
submit  written  comments  on  the 


proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  409  3rd  Street 
SW.,  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Los  Altos.  California. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  23,  1994. 
Robert  O.  Stillraan, 

Associate  Administrator  for  Investment. 
(FR  Doc.  94-21216  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  8025-01-M 


DEPARTMENT  OF  STATE 

Bureau  of  Economic  and  Business 
Affairs 

[Public  Notice  2054] 

Export-Import  Bank  Financing  for 
Brazil's  Purchase  of  Counter-Narcotics 
Aircraft  Equipment 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

summary:  The  Secretary  of  State  has 
determined  that,  pursuant  to  section 
2(b)(6}  of  the  Export-Import  Bank  Act  of 
1945  (as  amended),  and  Executive  Order 
11958  of  January  18, 1977  (as  amended 
by  Executive  Order  12680  of  July  5, 
1989),  (1)  the  U.S.  content  of  five  early 
warning  aircraft  systems,  for  which  the 
Government  of  Brazil  has  requested 
Export-Import  Bank  financial 
guarantees,  will  be  used  primarily  for 
counternarcotics  purposes  and  (2)  the 
sale  of  such  defense  articles  and 
services  is  in  the  national  interest  of  the 
United  States. 

EFFECTIVE  DATE:  July  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Brown,  Office  of  Development 
Finance,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 
(202-647-9462). 

SUPPLEMENTARY  INFORMATION:  A  U.S. 
corporation  competing  to  lead  a 
consortia  in  constructing  an  integrated 
surveillance  network  for  the  Amazon 
Surveillance  Project  (SIVAM)  has 
requested  a  U.S.  Export-Import  Bank 
(Eximbank)  guarantee  to  assist  in 
financing  the  early-warning  surveillance 
aircraft  portion  of  this  project. 
Eximbank's  charter  generally 
prohibits  it  from  financing  the  export  of 
U.S.  defense  articles  and  services. 
However.  Eximbank  may  support  the 
sale  of  defense  articles  or  services  if  the 
President  determines  that  the  defense 
articles  or  services  will  be  used 
primarily  for  counternarcotics  purposes 


and  that  the  sale  is  in  the  national 
interest,  taking  into  account  whether  the 
sale  is  consistent  vrith  U.S. 
counternarcotics  policy,  whether  the 
recipient  country  is  a  major  drug 
producing  or  drug  transit  country,  and 
whether  the  recipient  country  has  a 
democratic  form  of  government.  The 
President's  authority  to  make  such 
determinations  has  been  delegated  to 
the  Secretary  of  State. 

Pursuant  to  section  2(b)(6)  of  the 
Export-Import  Bank  Act  of  1945,  as 
amended,  and  Executive  Order  11958  of 
January  18.- 1977.  as  amended  by 
Executive  Order  12680  of  July  5,  1989. 
the  Acting  Secretary  of  State  determined 
on  July  11,  1994  that: 

(1)  The  defense  articles  and  services 
for  which  the  Govenunent  of  Brazil  has 
requested  Export-Import  Bank  financial 
guarantees,  i.e.,  the  U.S.  content  of  five 
early  warning  aircraft  systems,  are  being 
sold  primarily  for  counternarcotics 
purposes; 

(2)  The  sale  of  such  defense  articles 
and  services  would  be  in  the  national 
interest  of  the  United  States. 

Jay  Dehmlow, 

Acting  Director,  Office  of  Development 
Finance. 

(FR  Doc.  94-21265  Filed  8-26-94;  8:45  am) 

BILUNQ  COOE  4710-07-M- 


Office  of  Defense  Trade  Controls 
(Public  Notice  2055] 

Statutory  Det>arment  Under  the 
International  Traffic  in  Arms 
Regulations 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
which  persons  have  been  statutorily 
debarred  pursuant  to  §  127.7(c)  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  Parts  120- 
130). 

EFFECTIVE  DATE:  Autust  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Sweeney.  Acting  Chief. 
Compliance  Enforcement  Branch,  Office 
of  Defense  Trade  Controls,  Department 
of  State  (703-875-6650). 
SUPPLEMENTARY  INFORMATION:  Section 
38(g)(4)(A)  of  the  Arras  Export  Control 
Act  (AECA),  22  U.S.C.  2778,  prohibits 
licenses  or  other  approvals  for  the 
export  of  defense  articles  and  defense 
ser\'ices  to  be  issued  to  a  person,  or  any 
party  to  the  export,  who  has  been 
convicted  of  violating  certain  U.S. 
criminal  statues,  including  the  AECA. 
The  term  "person."  as  defined  in  22 
CFR  120.14  of  the  International  Traffic 


in  Arms  Regulations  (ITAR).  means  a 
natural  person  as  well  as  a  corporation, 
business  association,  partnership, 
society,  trust,  or  any  other  entity, 
organization  or  group,  including 
governmental  entities.  The  ITAR. 
specifically  §  126.7(e).  defines  the  term 
"party  to  the  export"  to  include  the 
president,  the  chief  executive  officer, 
and  other  senior  officers  and  officials  of 
thelicense  applicant;  the  freight 
forwarders  or  designated  exporting 
agent  of  the  license  applicant;  and  any 
consignee  or  end-user  of  any  item  to  be 
exported.  The  statute  permits  certain 
Umited  exceptions  to  this  prohibition  to 
be  made  on  a  case-by-case  basis.  22 
U.S.C.  2778(g)(4). 

The  ITAR,  section  127.7,  authorizes 
the  Assistant  Secretary  of  State  for 
Pohtical-Military  Affairs  to  prohibit 
certain  persons  convicted  of  violating, 
or  conspiring  to  violate,  the  AECA.  fit)m 
participating  directly  or  indirectly  in  the 
export  of  defense  articles  or  in  the 
furnishing  of  defense  services  for  which 
a  license  or  approval  is  required.  Such 
a  prohibition  is  referred  to  as  a 
"statutory  debarment."  which  may  be 
imposed  on  the  basis  of  judicial 
proceedings  that  resulted  in  a 
conviction  for  violating,  or  of  conspiring 
to  violate,  the  AECA.  See  22  CFR 
127.7(c).  The  period  for  debarment  will 
normally  be  three  years  from  the  date  of 
conviction.  At  the  end  of  the  debarment 
period,  licensing  privileges  may  be 
reinstated  at  the  request  of  the  debarred 
person  following  the  necessary 
interagency  consultations,  after  a 
thorough  review  of  the  circumstances 
surrounding  the  conviction,  and  a 
finding  that  appropriate  steps  have  been 
taken  to  mitigate  any  law  enforcement 
concerns,  as  required  bv  the  AECA.  22 
U.S.C.  2778(g)(4). 

Statutory  debarment  is  based  solely 
upon  a  conviction  in  a  criminal 
proceeding,  conducted  by  a  United 
States  court.  Thus,  the  administrative 
debarment  procedures,  as  outlined  in 
the  ITAR  22  CFR  part  128.  are  not 
applicable  in  such  cases. 

The  Department  of  State  will  not 
consider  applications  for  licenses  or 
requests  for  approvals  that  involve  any 
person  or  any  party  to  the  export  who 
has  been  convicted  of  violatmg,  or  of 
conspiring  to  violate,  the  AECA  during 
the  period  of  statutory  debarment. 
Persons  who  have  been  statutorily 
debarred  may  appeal  to  the  Under 
Secretary  for  International  Security 
Affairs  for  reconsideration  of  the 
ineligibility  determination.  A  request  for 
reconsideration  must  be  submitted  in 
WTiting  within  30  days  after  a  person 


has  been  informed  of  the  adverse 
decision.  22  CFR  127.7(d). 

The  Department  of  State  policy 
permits  debarred  persons  to  apply  for 
reinstatement  of  export  privileges  one 
year  after  the  date  of  the  debarment,  in 
accordance  with  the  AECA,  22  U.S.C. 
2778(g)(4)(A),  and  the  ITAR.  section 
127.7.  A  reinstatement  request  is  made 
to  the  Director  of  the  Office  of  Defense-^ 
Trade  Controls.  Any  decision  to 
reinstate  export  privileges  can  be  made 
only  after  the  statutory  requirements 
under  section  38(g)(4)  of  the  AECA  have 
been  satisfied  through  a  process 
administered  by  the  Office  of  Defense 
Trade  Controls.  If  reinstatement  is 
granted,  the  debarment  will  be  > 

suspended.  | 

Pursuant  to  the  AECA.  22  U.S.C. 
2778(g)(4)(A),  and  the  ITAR,  22  CFR 
127.7.  the  Assistant  Secretary  for 
Political-Military  Affairs  has  statutorily 
debarred  thirteen  persons  who  have 
been  convicted  of  conspiring  to  violate 
or  violating  the  AECA. 

These  persons  have  been  debarred  for 
a  three-year  period  following  the  date  of 
their  conviction,  and  have  been  so 
notified  by  a  letter  fixjm  the  Office  of 
Defense  Trade  Controls.  Pursuant  to 
ITAR  127,7(c).  the  names  of  these 
persons,  their  offense,  date(s)  of 
conviction  and  court(s)  of  conviction  are 
hereby  being  published  in  the  Federal 
Register.  Anyone  who  requires  . 

additional  information  to  determine         j 
whether  a  i>erson  has  been  debarred         i 
should  contact  the  Office  of  Defense 
Trade  Controls. 

This  notice  involves  a  foreign  affairs 
function  of  the  United  States 
encompassed  within  the  meaning  of  the 
military  and  foreign  affairs  exclusion  of 
the  Admiiustration  Procedure  Act. 
Because  the  exercise  of  this  foreign 
affairs  function  is  discretionary,  it  is 
excluded  from  review  under  the  ; 

Administrative  Procedure  Act. 

In  accordance  with  these  authorities 
the  following  persons  are  debarred  for  a 
period  of  three  years  following  their 
conviction  for  conspiring  to  violate  or 
violating  the  AECA  (name/address/ 
offense/conviction  date/court  citation): 

1.  Zeljko  Vusir  do  645  Madison  Ave  .  New 
York.  NY'  10022,  22  U.S  C.  2778  (violating 
the  AECA).  May  6. 1992.  United  States  v. 
Ivan  Kapetano\ic.  et  al..  U.S.  District 
Court.  District  of  Arizona.  Criminal  Docket 
No.  CR-91-225-PHX-RGS 

2.  Mark  Belinic.  7138  E.  Buena  Tt-rra. 
Scottsdale.  AZ  85257,  22  U.S.C.  2778 
(violating  the  AECA).  July  29,  1992,  United 
States  v.  Ivan  Kapetanovic.  et  al.,  VS. 
District  Court.  District  of  Arizona.  Criminal 
Docket  No.  CR-91-225-PHX-RGS 

3.  Bet-Air.  Inc.,  9000  N.W.  15th  Street. 
Miami.  FL  33172  18  U.S  C.  371  (conspiracy 
to  violate  22  U.S.C.  2778).  and  22  U.S.C 
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2778  (violating  the  AECA),  April  23. 1993 
United  States  v.  Bet-Air,  Inc..  U.S.  District 
Court,  Central  District  of  California, 
Criminal  Docket  No.  CR-90-578-CR- 
MORENO(Ol) 
4  Terrence  Hall.  19400  West  St.  Andrews 
Drive.  Hialeah,  FL  33015. 18  U.S.C.  371 
(conspiracy  to  violate  22  U.S.C.  2778),  and 
22  U.S.Q  2778  (violating  the  AECA).  April 
23, 1993  United  States  v.  Bet-Air.  Inc..  U.S. 
District  Court,  Central  District  of 
California,  Criminal  Docket  No.  CR-90- 
578-CR-MORENO(01) 

5.  J.  Randall  Shute,  1475  Northwold  Drive, 
Dunwoody,  GA  30350,  (conspiracy  to 
violate  22  U.S.C  2778).  April  28,  1993, 
United  States  v.  /.  Randall  Shute.  et  al.. 
U.S.  District  Court,  Northern  District  of 
Georgia,  Criminal  Docket  No.  Cl-92-434- 
01-GET 

6.  Louis  J.  Kocurek,  III,  121  Deerwood,  San 
Antonio,  TX  78209.  18  U.S.C  371 
(conspiracy  to  violate  22  U.S.C  2778). 
April  28, 1993.  United  States  v.  /.  Randall 
Shute.  et  al..  U.S.  District  Court,  Northern 
District  of  Georgia,  Criminal  Docket  No. 
C1-92-434-03-GET 

7.  Lance  B.  Ordway,  1153  Norfolk  Drive, 
N.W.,  Ackworth,  GA  30102,  18  U.S.C  371 
(conspiracy  to  violate  22  U.S.C  2778),  May 
11, 1993.  United  States  v.  /.  Randall  Shute. 
et  al.,  U.S.  District  Court,  Northern  District 
of  Georgia,  Criminal  Docket  No.  Cl-92- 
434-02-GET 

8.  Bin  Wu,  Western  Tidewater  Regional  Jail, 
2402  Godwin  Boulevard,  Suffolk,  VA 
23434.  18  U.S.C  371  (conspiring  to  violate 
22  U.S.C  2778),  and  22  U.S.C  2778 
(violating  the  AECA),  September  17, 1993. 
United  States  v.  Bin  Wu,  et  al.,  U.S.  District 
Court,  Eastern  District  of  Virginia,  Criminal 
Docket  No.  92-1 88-N 

9.  Jin  Ping  Li.  Western  Tidewater  Regional 
Jail.  2402  Godwin  Boulevard,  Suffolk.  VA 
23434,  18  U.S.C.  371  (conspiring  to  violate 
22  U.S.C  2778).  and  22  U.S.C  2778 
(violating  the  AECA).  September  17,  1993, 
United  States  v.  Bin  Wu,  et  al.,  U.S.  District 
Court,  Eastern  District  of  Virginia,  Criminal 
Docket  No.  92-1 88-N 

10.  Pinzhe  Zhang,  a/k/a  "Peter  Zhang", 
Western  Tidewater  Regional  Jail,  2402 
Godwin  Boulevard.  Suffolk,  VA  23434,  18 
U.S.C  371  (conspiring  to  violate  22  U.S.C. 
2778).  and  22  U.S.C  2778  (violating  the 
AECA),  September  17. 1993.  United  States 
v.  Bin  Wu.  et  al.,  U.S.  District  Court. 
Eastern  Districtof  Virginia,  Criminal 
Docket  No.  92-1 88-N 

11.  Alexander  Nikolic,  2247  N.  Meade, 
Chicago,  IL  60639,  18  U.S.C.  371 
(conspiracy  to  violate  22  U.S.C  2778).  and 
22  U.S.C  2778  (violating  the  AECA). 
November  22,  1993,  United  States  v.  Bojro 
Hukic,  et  al..  U.S.  District  Court,  Eastern 
District  of  Illinois,  Criminal  Docket  No.  91 
CR  834-4 

12.  Kem  and  Associates,  Incorporated. 
Highway  84,  East,  P.O.  Box  155,  Mc-Gregor, 

.     TX  76657-0155,  22  U.S.C  2778  (violating 
the  AECA),  December  14, 1993,  United 
States  V.  Kem  and  Associates. 
Incorporated,  U.S.  District  Court,  Western 
District  of  Texas,  Criminal  Docket  No.  W- 
93-CR-075(2) 

13.  Bajro  Hukic,  a/k/a  "Bob  Hukic"  and  "Bab 
Hucici".  2005  S.  Ashland.  Park  Ridge,  IL 


60068. 18  U.S.C  371  (conspiracy  to  violate 
22  U.S.C  2778),  January  19, 1994.  United 
States  v.  Bajro  Hukic,  et  al.,  U.S.  District 
Court,  Northern  District  of  Illinois, 
Criminal  Docket  No.  -91CR-834-1 
Dated:  August  16,  1994. 
William  B.  Robinson. 

Director.  Office  of  Defense  Trade  Controls, 
Bureau  of  Political-Military  Affairs. 
Department  of  State. 

[FR  Doc.  94-21266  Filed  8-26-94;  8:45  am) 
BILUNG  COOC  471ft-3S-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  August 
19, 1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
'21  days  of  date  of  filing. 

Docket  Number:  A972\. 

Date  filed:  August  17,  1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Comp  Reso/P  0987  dated 
August  12, 1994.  Expedited  Composite 
Reso  002m. 

Proposed  Effective  Date:  expedited 
January  1,  1995. 
Phyllis  T.  Kaylor,   . 
Chief,  Documentary  Services  Division. 
|FR  Doc.  94-21220  Filed  8-26-94;  8:45  am) 
BILUNO  CODE  4910-62-P 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  ttie  Week  Ended 
August  19, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number  49729. 

Date  filed:  August  17, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  14, 1994. 

Description:  Application  of  Fortunair 
Canada  Inc.,  pursuant  to  Section  402  of 


the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  authorizing  charter  air 
transportation  of  passengers,  property 
and  mail  between  any  point  or  points  in 
the  United  States  and  any  point  or 
points  not  in  Canada  or  the  United 
States. 

Docket  Number:  49732. 

Date  filed:  August  17.  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  14, 1994. 

Description:  Application  of  Air- India 
and  Air-India  Limited,  pursuant  to  49 
U.S.C.  41303,  and  Subpart  Q  of  the 
Regulations  request  transfer  of  Air- 
India's  foreign  air  carrier  permit  to  Air- 
India  Limited. 

Docket  Number:  49689. 

Date  filed:  August  16,  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  13, 1994. 

Description:  Amendment  No.  1  to  the 
Application  of  Soho  Express  Sky  Lines, 
Inc..  pursuant  to  Section  401(d)(1)  of  the 
Act  and  Subpart  Q  of  the  Regulations, 
amends  its  original  application  to  reflect 
a  Chicago-New  York-Stansted  through 
plane  service  beginning  April  14,  1995. 

Docket  Number:  49443. 

Date  filed:  August  19,  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  16, 1994. 

Description:  Amendment  No.  2  to  the 
Application  of  Airvias  S/ A  Llnhas 
Aereas.  pursuant  to  Section  402  of  the 
Act  and  Subpart  Q  of  the  Regulations, 
request  further  action  of  the  Department 
as  will  allow  Applicant  to  operate  in  Its 
own  right,  following  a  transition  phase 
from  the  wet- lease  arrangements  with 
Arrow  Air. 
PhyliisT.  Kaylor, 

Chief,  Documentary  Services  Division. 
iFR  Doc.  94-21219  Filed  8-26-^;  8:45  am) 
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Coast  Guard 

[CGD  94-063  ] 

Annual  Certification  of  Prince  William 
Sound  Regional  Citizens'  Advisory 
Council 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice. 

SUMMARY:  Under  the  Oil  Terminal  and 
Oil  Tanker  Environmental  Oversight 
and  Monitoring  Act  of  19|90  (the  Act), 
the  Coast  Guard  may  certify,  on  an 
annual  basis,  a  voluntary  advisory  group 
in  lieu  of  a  Regional  Citizens'  Advisory 
Council  for  Prince  William  Sound, 


Alaska.  This  certification  allows  the 
advisory  group  to  monitor  the  at::tivities 
of  oil  tankers  and  facilities  imder  the 
Prince  William  Sound  Program 
established  by  the  Act.  The  purpose  of 
this  notice  is  to  inform  the  public  that 
the  Coast  Guard  has  recertified  the 
alternative  voluntary  advisory  group  for 
Prince  William  Sovmd,  Alaska. 
EFFECTIVE  DATE:  July  1,  1994  through 
June  30,  1995. 

FOR.FURTHER  INFORMATION  CONTACT:  Mrs. 
Janice  Jackson,  Project  Manager,  Marine 
Environmental  Protection  Division,  (G- 
MEP-3),  (202)  267-0500,  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Oil  Pollution  Act  of  1990,  Congress 
passed  the  Oil  Terminal  and  Oil  Tanker 
Environmental  Oversight  and 
Monitoring  Act  of  1990,  (the  Act),  33 
U.S.C.  2732,  to  foster  the  long-term 
partnership  among  industry, 
government,  and  local  communities  in 
overseeing  compliance  with 
environmental  concerns  in  the 
operation  of  crude  oil  terminals  and  oil 
tankers. 

Section  2732(o)  permits  an  alternative 
voluntary  advisory  group  to  represent 
the  communities  and  interests  in  the 
vicinity  of  the  oil  terminal  facilities  in 
Prince  William  Sound,  in  lieu  of  a 
council  of  the  type  specified  in  33 
U.S.C.  2732(d),  if  certain  conditions  are 
met.  The  Act  requires  that  the  group 
enter  into  a  contract  to  ensure  annual 
funding  and  receive  annual  certification 
by  the  President  that  it  fosters  the 
general  goals  and  purposes  of  the  Act 
and  is  broadly  representative  of  the 
community  and  interests  in  the  vicinity 
of  the  terminal  facilities.  Accordingly, 
in  1991,  the  President  granted 
certification  to  the  Prince  William 
Sound  Regional  Citizens'  Advisory 
Council  (PWSRCAC).  The  authority  to 
certify  alternative  advisory  groups  was 
subsequently  delegated  to  the 
Commandant  of  the  Coast  Guard,  and 
redelegated  to  the  Chief,  Office  of 
Marine  Safety.  Security  and 
Environmental  Protection. 

On  May  5.  1994,  the  Coast  Guard 
announced  in  the  Federal  Register,  the 
availability  of  the  application  for 
recertification  that  it  received  from  the 
PWSRCAC,  and  requested  comments 
(59  FR  23251).  Fifteen  comments  were 
received. 

Discussion  of  Comments 

The  Coast  Guard  received  fifteen 
comments  in  response  to  the 
recertification  application  of  the 
PWSRCAC  The  BP  Oil  Shipping 
Company,  USA,  stated  in  its  comment 


letter  that  the  PWSRCAC  had  failed  to 
work  toward  building  cooperation 
between  industry  and  government,  one 
of  the  factors  the  Coast  Guard  considers 
when  determining  whether 
recertification  of  an  alternative  advisory 
committee  is  appropriate.^However.  BP 
noted  that  there  are  signs  of 
improvement  in  the  P.WSRCAC's 
relationship  with  industry.  Thirteen 
comments  from  various  organizations 
stated  that  they  were  in  support  of  BP's 
letter.  The  Cordova  District  Fishermen 
United  commented  in  support  of 
recertification  of  the  PWSRCAC. 

The  PWSRCAC  submitted  a  comment 
letter  expressing  the  belief  that  the 
relationship  between  the  PWSRCAC  and 
industry,  and  BP  in  particular,  has  been 
positive,  especially  recently.  The 
PWSRCAC  stated  that  they  had  just 
recently  met  with  BP,  and  had  no 
indication  that  BP  was  dissatisfied  with 
the  relationship. 

The  Coast  Guard  agrees  that  building 
a  cooperative  relationship  among  the 
community,  industrj',  and  government 
is  a  paramount  goal  of  any  voluntary 
alternative  advisory  group  established 
under  the  Act,  and  seriously  considers 
the  efforts  taken  to  build  that 
relationship  in  determining  whether 
recertification  is  appropriate.  After 
review  of  the  comments  and  other 
information,  the  Coast  Guard  has 
determined  that  while  PWSRCAC  is 
working  to  improve  relations  vfith 
industry,  further  improvement  is 
needed  to  build  better  communication 
and  a  stronger  partnership.  The 
PWSRCAC  included  in  its  letter  some  of 
the  steps  it  has  taken  to  promote  a 
partnership  with  industry.  These  efforts 
should  continue  and,  in  addition,  other 
avenues  should  be  explored  to  address 
the  concerns  raised  by  industry.  It  is  the 
Coast  Guard's  position  that  the 
PWSRCAC'b  efforts  to  improve  its 
relationship  with  industry  can  succeed. 
Recertification  of  the  PWSRCAC  is. 
therefore,  appropriate.  However,  the 
Coast  Guard  will  be  monitoring  its 
progress  and  these  issues  will  he 
reexamined  in  future  recertification 
requests. 

Recertification 

By  letter  dated  August  4. 1994.  the 
Chief.  Office  of  Marine  Safety,  Security, 
and  Environmental  Protection  certified 
that  the  Prince  William  Regional 
Citizens'  Advisory  Council  qualifies  as 
an  alternative  voluntary  advisory  group 
under  the  provisions  of  33  U.SC. 
2732(o).  This  recertification  terminates 
on  June  30, 1995.  The  PWSRCAC  was 
advised  that  the  comments  received 
from  industry  were  seriously  considered 
by  the  U.S.  Coast  Guard  and  that  the 


PWSRCAC  would  have  to  make 
significant  gains  in  alleviating  both  real 
and  perceived  communication  barriers 
during  the  coming  year.  These  efforts 
will  be  examined  with  future 
recertification  requests  of  the 
PWSRCAC. 

Dated:  August  19, 1994. 
J.CCard, 

Chief.  Office  of  Marine  Safety.  Security  and 

Environmental  Protection. 

IFR  Doc.  94-21142  Filed  8-26-94;  8:45  am] 

BtLUNG  COOE  4810-14-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.94-69] 

Approval  of  Technical  &  Environmental 
Services,  Inc.,  as  a  Customs 
Commercial  Gauger  and  Accredited 
Laboratory  • 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  the  approval  of 
Technical  &  Environmental  Services, 
Inc.,  as  a  Customs  approved  commercial 
gauger,  and  as  an  accredited  laboratory 
to  perform  certain  petroleum  analyses. 

SUMMARY:  Technical  &  Environmental 
Services,  Inc..  of  Houston,  Texas,  has 
been  given  Customs  gauger  approval 
and  laboratory  accreditations  under  Part 
151.13  of  the  Customs  Regulations  (19 
CFR  151.13).  Specifically,  the  Houston. 
Texas,  site  Is  approved  to  gauge 
imported  petroleum,  petroleum 
products,  organic  chemicals,  vegetable 
and  animal  oil,  and  is  accredited  to 
perform  the  followng  tests:  API  Gravity 
and  sediment  by  extraction. 

SUPPLEMENTARY  INFORMATION: 

Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  e«  Customs 
Districts  of  laboratory  analyses  and' 
gauging  reports  for  certain  products 
from  Customs  accredited  commercial 
laboratories  and  approved  gaugers. 
Technical  &  Environmental  Services. 
Inc.,  of  Houston,  Texas,  has  applied  to 
Customs  for  commercial  gauger 
approval  and  for  certain  laboratory 
accreditations.  Customs  has  determined 
that  Technical  &  Environmental 
Services,  Inc.,  meets  all  the 
requirements  for  approval  as  a 
commercial  gauger  and  accredited 
laboratory. 

Therefore,  in  accordance  with  part 
151.13(f)  of  the  Customs  Regulations, 
Technical  &  Environmental  Services, 
Inc.  's  Houston,  Texas,  site  is  approved 
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to  gauge  the  products  named  above  in 
all  Customs  districts;  and  is  accredited 
to  perform  the  laboratory  analyses  listed 
above. 

Location 

Technical  &  Environmental  Services, 
Inc.'s  site  is  located  at  505  North  Belt 
East,  Suite  340,  Houston.  Texas,  77060. 
EFFECTIVE  DATE:  August  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Chief,  Technical  Branch, 
Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1301 
Constitution  Ave..  NW,  Washington, 
D.C.  20229  at  (202)  927-1060. 

Dated:  August  12, 1994. 
George  D.  Heavey, 

Director,  Office  of  Laboratories  and  Scientific 

Services. 

(FR  Doc.  94-21267  Filed  a-26-94;  8:45  am) 

BiLUNQCOOE  4820-02-P 


Departmental  Offices 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Departmental  Offices,  Treasiuy. 
ACTION:  Notice  of  alterations  to  a  Privacy 
Act  System  of  Records. 

SUMMARY:  The  Treasury  Department 
gives  notice  of  alterations  to  the  system 
of  records  entitled  General 
Correspondence  Files — Treasury /DO 
.007,  which  is  subject  to  the  Privacy  Act 
of  1974.  The  system  notice  was  last 


published  in  its  entirety  on  April  17, 
1992,  at  57  FR  13908. 
DATES:  Comments  must  be  received  no 
later  than  September  28, 1994.  The 
alteration  to  the  system  of  records  will 
be  effective  October  11, 1994,  unless 
comments  are  received  which  result  in 
a  contrary  determination. 

ADDRESSES:  Comments  should  be  sent  to 
Disclosure  Services,  Room  1054  MT, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Comments  will 
be  made  available  for  inspection  and 
copying  upon  request  at  the  Department 
of  the  Treasury  library,  room  5010, 1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  Underwood,  Privacy  Act  Officer, 
(202) 622-0930. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  alterations  is  to  bring  the 
existing  system  of  records  notice  into 
compliance  with  the  requirements  of  the 
Privacy  Act.  The  alternations  identify  an 
additional  component  within 
Departmental  Offices  maintaining 
records  subject  to  the  Act,  identify  that 
component's  system  manager,  and 
specifically  identify  members  of 
Congress  as  a  record  source  category 
rather  than  being  included  within  the 
category  of  "individuals,"  as  is 
currently  done. 

The  alterations  are  not  "significant" 
and  do  not  require  a  report  to  OMB  or 
Congress  pursuant  to  5  U.S.C.  552a(r)  of 
the  Privacy  Act. 


The  specific  changes  to  the  record 
system  being  altered  are  set  forth  below: 
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Treasury/DO  .007 

SYSTEM  NAME'. 

General  Correspondence  Files — 
Treasury/DO. 

SYSTEM  LOCATION: 

Description  of  change:  Following 
"Office  of  Operations,  Public  Liaison" 
add  "Office  of  Legislative 
Affairs."  *  •  • 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Description  of  Change:  Following 
"Director,  Office  of  Operations,  Office  of 
Public  Liaison,  U.S.  Treasiiry 
Department,  Room  4404-MT, 
Washington,  DC  20220."  add  "Director, 
Office  of  Legislative  Affairs,  U.S. 
Treasxiry  Department,  Room  3132^^, 
Washington,  DC  20220."  *   *  * 

RECORD  SOURCE  CATEGOfUES: 

Description  of  change:  Delete  the  text 
and  insert  "Members  of  Congress  or 
other  individuals  who  have 
corresponded  with  the  Departmental 
Offices,  other  governmental  agencies 
(Federal,  state  and  local),  foreign 
individuals  and  official  sources." 
•        •        •        •        • 

Dated:  August  18.  1994. 
Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 
(FR  Doc.  94-21180  Filed  8-2&-94;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Record  of  Vote  of  Meeting  Closiu^ 

(Public  Law  94-409)  (5  U.S.C.  Sec. 
552b) 

I,  Edward  F.  Reilly,  Jr.,  Chairman  of 
the  United  States  Parole  Commission, 
presided  at  a  meeting  of  said 
Commission  which  started  at 
approximately  nine  o'clock  a.m.  on 
Thursday,  August  18, 1994  at  the 
Commission's  Central  Office,  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland  20815.  The  purpose  of  the 
meeting  was  to  decide  nine  appeals 
from  National  Commissioners'  decisions 
pursuant  to  28  C.F.R.  Section  2.27.  Five 
Commissioners  were  present, 
constituting  a  quorum  when  the  vote  to 
closfr  the  meeting  was  submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  c'.osed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made,  -    . 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Edward  F.  Reilly,  Jr.,  Carol 
Pavilack  Getty,  Jasper  Clay,  Jr.,  Vincent 
Fechtel,  Jr.,  and  John  R.  Simpson. 

IN  WITNESS  WHEREOF,  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated  August  18, 1994. 
Edward  F.  Reilly,  Ji-., 

Chairman,  U.S.  Parole  Commission. 

IFR  Doc.  94-21394  Filed  8-25-94;  3:56  pm] 
BILUNG  CODE  4410-01-M 

DEPARTMEffT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Public  Announcement 

Pursuant  To  The  Government  In  the 
Sunshine  Act 

(Pubhc  Law  94-409)  [5  U.S.C.  Section 
552bj 


DATE  AND  TIME:  Wednesday,  August  31, 
1994,  2:00  p.m.  (Eastern  Standard 
.  Time). 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland,  20815. 
STATUS:  Open — Meeting. 
MATTER  CONSIDERED:  The  following 
matter  will  be  considered:  ;'• 

(1)  The  selection  of  an  effective  date  for  the 
elimination  of  the  Commission's  South 
Central  Region,  and  the  reassignment  of  the 
states  formerly  in  the  South  Central  Region 
to  other  regions. 

AGENCY  CONTACT:  TOM  KOWALSKI, 
Case  Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  August  22,  1994. 
Michael  A.  Stover, 

General  Counsel,  U.S.Parole  Commission. 
(FROoc.  94-21395  Filed  8-25-94;  3:56  pmj 

BILUNG  COPE  4410-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  29,  September  5, 

12,  and  19,  1994. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Pubhc  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  August  29 
Tuesday,  August  30 

2:30  p.m. 
Briefing  on  PRA  Policy  Statement  and 

Action  Plan  (Public  Meeting) 
(Contact:  Thomas  Hiltz,  301-504-1105) 

Wednesday,  August  Jl 
10:00  a.m. 
Briefing  by  U.S.  Enrichment  Corporation 
(Public  Meeting) 
11:30  am:* 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
•(PLEASE  NOTE:  This  item  will  he 
affirmed  immediately  following  the 
conclusion  of  the  preceding  meeting.) 
a.  Final  Rule  Amending  Part  110 
Concerning  Exports  of  Alpha-Emitting 
Radionuclides,  Tritium,  and  Transuranic 
Isotopes  (Tentative) 
(Contact:  Elaine  Hemby,  301-504-2341) 

Week  of  September  5 — Tentative 

Wednesday,  September  7 
2:00  p.m. 

Briefing  on  Information  Technology 
Strategic  Plan  (Public  Meeting) 

(Contact:  Richard  Hartfield,  301-415-5818) 


Thursday,  September  8 
1:30  p.m. 
Periodic  Meeting  with  Advisory  Committee 

on  Reactor  Safeguards  (ACRS)  (Public 

Meeting) 
(Contact:  John  Larkins,  301-415-7360) 
3:00  p.m. 
Briefing  on  NRC  High  Level  Radioactive 

Waste  Performance  Assessment  Program 

(Public  Meeting) 
(Contact:  Norman  Eisenberg,  301-415- 

7285) 
4:30  p.m.* 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
•(PLEASE  NOTE:  This  item  will  be 

affinned  immediately  following  the 

conclusion  of  the  preceding  meeting.) 
a.  Final  Rulemaking — New  10  CFR  Part"  76, 

"Certification  of  Gaseous  Diffusion 

Plants"  (Tentative^ 
(Contact:  Chuck  Nilsen,  301-415-6209) 

Friday,  September  9 
9:00  a,m. 
Briefing  on  HLW  Issues  by  NWTRB.  State 
of  Nevada.  Local  Governments  and 
Native  Americans  (Public  Meeting) 
(Contact:  Chip  Cameron,  301-504-1642) 
1:30  p.m. 
Protocol  for  Study  of  Throid  Disease  in 
Belarus  as  a  Result  of  the  Chernobyl 
Accident  (Public  Meeting) 
(Contact:  Shlomo  Yaniv.  301-415-6239) 

Week  of  September  12 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  12. 

Week  of  September  19 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  19. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  l>een  identified  as 
requiring  any  Conmiission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 

COKTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 
Dated:  August  24. 1994 

WiUiam  M.  HUI,  Jr. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc  94-21324  Filed  8-25-94;  lOlS  am 
BILLING  CODE  7590-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  edtorial  conrections  of  previously 
puttished  Presidential,  Rule,  Proposed  Rule. 
arxJ  Notice  documents.  These  corrections  are 
prepared  by  the  Office  erf  the  Federal 
Registef .  Agency  prepared  corrections  are 
issued  as  signed  documents  arxJ  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  COMMUNICATIONS 

47CFRPart2 

[ET  Docket  No.  94-28;  FCC  93-547] 

Mobile-Sate<llte  Service  at  1610-1626.5 
and  2483.5-2500  MHz 

Correction 

In  rule  docvtment  94-4409  beginniiig 
on  page  9413  In  the  issue  of  Monday, 

imemalional  tatHa 


February  28. 1994,  make  the  following 
corrections: 

1.  On  page  9415,  in  the  third  column, 
number  3  amendatory  language  for 
§  2.106.  the  Table  of  Frequency 
Allocations  is  corrected  by  changing 
"24.75"  to  "25.25"  and  removing  the 
second  entry  after"24. 45-24.65 
beginning  with  INTER-SATELLITE". 
The  Table  is  corrected  to  read  as  set 
forth  below. 

§  2.106    Table  of  Frequency  Allocations. 


United  Slates  labte 


FCC  uM  tJesignators 


Region  1  aHocanon  MHi      Regnn  2  allocation  MHz      Regan  3  aflocatvjn  MHz 
(')  (2)  (3) 


Qoveminent 


AJIocation  MHz 
(4) 


Non-Govemment 

Allocation  MHz 

(5) 


Role  pai1(s)  SpecaMJse  ireguence 

(6)  .        (7) 


leio-ieiae 

AERONAUTICAL  RA0*O- 

NAVIGATION. 
MOSll^-SATELUTE 
(£artMo-*pac«>. 


722  727  730  731  73ie 
732  733  733A  7338 
733e733F 


16106-1613.8 
AERONAUTtCAL  RAOO- 

NAVIGATION. 
MOe»l£-SATELUTE 

(Eartvto-apace). 
RAOO-ASTBONOMV 


722  727  730  731  731E 
732  733  733A  7338 
733E733F734 


1610-1610.6 
AERONAUTICAL 

RAOONAVIQATION 
RAOOOETERMW- 

ATK)N        SATELUTE 

(EanMo-«pac«). 
MOBILE         SATELUTE 

(EarVMo^pace). 

722  731E  732  733  733A 
733C7330  733E 


1610.6-1613.6 
AERONAUTICAL 

RAOtONAVIQATION 
RAOIOOETERMm- 

ATION        8ATEUJTE 

(EartMo-space). 
MCWLE-SATEUUTE 

(EartMo-space). 
RAOtO-ASTRONOMy 

722  731E  732  733  733A 
733C  7330  733E  734 


1610-1610.6 
AERONAUTICAL 

RAOKDNAVIGATION 
MOeiLE-SATELUTE 

(EartrHo-spaca). 
Radtodetenrmaboft-Sai- 
eibte  (Earth-to-«pace) 

722  727  730  73lE  732 
733  733A  7338  733E 


1610.6-16138 
AERONAUTICAL 

RAOONAVIGATION 
MOBILE-SATEUJTE 

(Eartn-to-space). 
RADIO-ASTRONOMY 
RADOOETERMIN- 

ATXJN        SATELUTE 

(EarlMo-space) 

722  727  730  731 E  732 
733  733A  7338  733E 
734 


1610-16ia6 
AERONAUTICAL 

RAOIONAVIGATION. 
RAOOOETERMN- 

ATKJN        SATEUJTE 

(Earlh-lo-space). 
MOeiLE-SATELLlTE 

(Eantvio-space) 

722  731E  732  733  733A 
733E  US20e  US260 
US319 


1610.6-1613.8 
AERONAUTICAL 

RAOtONAVIQATION 
RAOtOOETERMM- 

ATION        SATELLH-E 

(EartMo^pace). 
MOBILE-SATELUTE 

(EartfHo-space). 
RAOtO-ASTHONOMY 

722  7316  732  733  733A 
733E  734  US206 
US260US319 


1610-1610.6 
AERONAUTICAL 

RAOtONAVIQATXX 
RADIOOETERMIN- 

ATK)N        SATELLITE 
(Eamno-space). 
MOBILE-SATELLrrE 
(EarttHo-»pace). 

722  731E  732  733  733A 
733E  US20e  US260 
US319 


1610.6-1613.8 
AERONAUTCAL 

RAOtONAVIQATION 
RAOtOOETERMIN- 

ATION        SATEUJTE 

(CamHo-space). 
RAOK>ASTRONOMV 
MOBILE-SATEUJTE 

(EarttHo^pace) 

722  731E  732  733  733A 
733E  734  US20e 
US260US319 


AVIATION  (B7).  SAT- 
ELLITE COt«AJNICA- 
TION(25) 


Region  1  allocation  MHz 

Intemational  table 
Reg.on  2  allocation  MHz 

Region  3  allocation  MHz 

United  States  table 
Government                    Noo-Govemmeot 

FCC  jse  oesignatofs 

Allocation  MHz 

Allocation  tMiz 

Rule  part(s)              Specal-Use  freooenc^es 

(1) 

(2) 

(3) 

(4) 

(5) 

(6)                                        (7) 

2483.5-2500 

FIXED.  MOBILE.  MO- 
BILE-SATEUITE 
(space-to-Earlh). 

RadKJkxation. 

2483.5-2500 

FIXED                MOBILE 
RADIODETERMIN- 
ATION        SATELLITE 
(space-lo-Eami)  753A, 

RADIOLOCATION, 

MOBILE-SATELLITE 

2483  5-2500 

FIXED               MOBILE 
RADIOLOCATION. 
MOBILE-SATELLITE 
(space-to-Eart^), 

Radkidetemiination-Sat- 

2483  5-2500 

RADIODETERMIN- 
ATION        SATELUTE 
(space-lo-Eami)  753A, 

MOBILE-SATELLITE 
(space-to-Earth). 

2483V2500 

RADIODETERMIN- 
ATION        SATELLITE 
(spac«-to-E8fth)  753A 

MOBILE-SATELLITE 
lspace«>-Earlh). 

SATELUTE       COMf-m- 
NICATION  (25), 

(space-t»Earth). 

ellite   (space-to-Earth) 
753A, 

," 

733F  752  753  753A  7VlB 
753C753F 

752  7530  753F 

752  7530  753F 

752  753FUS411(S119 

752  753f  US41   US319 
NG147 

' 

22.5-22.55 

FIXED 

22.5-22.55 
FIXED 

22  5-22  55 
FIXED 

DOMESTIC          PUBUC 

MOBILE 

MOBILE 

MOBILE 

FIXED  (21), 
PRIVATE              OF>ER- 
ATKDNAL            FIXED 

22.55-23 

MICROWAVE  (94), 

FIXED 

US21 1  22.55-23 

US211  22.65-23 

FIXED 

FIXED 

DOMESTIC          PUBLIC 

INTER-SATELLITE 

INTeR-SATELUTE 

INTEfrSATELUTE 

FIXED  (21). 
PRIVATE               OPER- 
ATIONAL            FIXED 

MOBILE 

MOBILE 

MOBILE 

MICROWAVE  (94), 
SATEUITE        COMMU- 

879 

879  US278 

879US278 

NICATIONS  (25), 

24.25-24,45  FIXED. 

RAOKDNAVIGATION 

RADIONAVIGATION 
FIXED 

24.25-2445         RADIO- 
NAVIGATION 

AVIATON  (87). 

' 

MOBILE. 

^                                                                                      • 

24.45-24.65 

FIXED 

INTEB^ATELLITE 

24  45-24  65 

RADIONAVIGATION 

INTER-SATELLfTE 

24,45-2465 

RADIONAVIGATION 

FIXED 

INTER-SATELLITE 

MOBILE 

24  45-24  65 
WTER-SATELLITE 

SATELLITE '      COMMU- 
NICATION (25). 

882E 

882E 

882E 

24,65-24.75 

FIXED 

INTER-SATELUTE 

24,65-24.75 

INTER-SATELUTE. 

RADIO-LOCATION-SAT. 

24,65-24  75 

FIXED. 

INTER-SATEUITE.  MO- 

24 65-2475 

INTER-SATELUTE. 

RADIOLOCATION-SAT- 

SATELLITE        COMMU- 
NICATION (25). 

ELLITg          (EartMo. 

BILE 

ELUTE          (Earth-io- 

space) 

882E882F 

space) 

24.75-25.25  FIXED 

24.75-25.25 
FIXED-SATELLTTE 

24,75-25,25 
Rued 

2475-2S.25 
RADIONAVIGATION 

AVIATION  (87). 

(Earttvio^pace)  882G 

FIXEOSATELUTE 

(Earth-to-space)  882G 
882F 

# 

AVIATION  (87),  SAT- 
ELLITE COMMUNICA- 
TX)N(25(, 


BILUNG  CODE  1S0S-01-O 


1613  8-1626  5 

AEROft»UTICAL  RADIO- 
NAVIGATION. 

MOBILE-SATEUJTE 
(EartMo-space). 

MoMe-SaiBiiita  (spac»«>- 
Earth) 


722  727  730  731  HIE 
73IF  732  733  733A 
7338  733E  733f 


1613  8-1626,5 
AERONAUTICAL 

RADIONAVIGATION 
RADtOOETEHMIN- 

ATION        SATELUTE 

(Earth-w-space), 
MOBILE-SATELUTE 

(Earth-to-space). 

Mco4e-SaSeaite  (space- 
K^Earth). 

722  731E  731F  732  733 
733A  7330  7330 
733E 


1613.8-1626.5 
AERONAUTICAL 

RAOtONAVIQATION 
MOBILE-SATE  UITE 

(Earth-to-space) 
Raaodetemtmation    Sai- 

eHila  (Eartn-to-spac«) 

Mob>le-Sate<iite  (spac*- 
k>-Eafth) 

722  727  730  73lE  731F 
732  733  733A  7338 
733E 


16133-1626.5 
AERONAUTICAL 

RADIONAVIGATION, 
RAOIOOETERMIN- 

ATON        SATELLITE 

(Earth-to-space), 
MOBILE-SATELUTE 

(Earth-to-space). 

MoW^SaMiite  (apace- 
lo-E«th). 

722  73»E  731F  732  733 
733E  US20e  US260 
US319 


16138-1626,5 
AERONAUTICAL 

RAOKDNAVIGATION, 
RADIODETERMtN- 

ATION        SATELUTE 

(Earth-lo-space) 
MOBILE-SATELUTE 

(Earth-to-space). 

MoMe-Sateitiie  (space- 
to-Earth), 

722  731E  731F  732  733 
733E  US2Ce  US260 
US319 


AVIATION  (87),  SAT- 
ELUTE COMMUNICA- 
TION (25). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
IFRL-5053-2] 

Operating  Permits  Program  Rule 
Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  today  proposing  a 
number  of  revisions  to  the  operating 
permits  rule  mandated  by  title  V  of  the 
Clean  Air  Act  (Act)  as  amended  in  1990. 
That  rule,  codified  in  part  70  of  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations,  was  originally  promulgated 
on  July  21. 1992  (57  FR  32250).  Part  70 
requires  each  State  to  establish  and 
administer  a  program  for  issuing  to  each 
covered  source  in  the  State  an  operating 
permit.  Part  70  also  sets  forth  the 
minimum  elements  of  any  State  or  local 
agency  operating  permits  program. 
Today's  notice  proposes  revisions  to 
several  of  part  70 's  provisions 
establishing  these  elements.  Most  of  the 
proposed  revisions  relate  to  those 
provisions  that  define  when  and  how  a 
permit  must  be  revised  to  reflect 
changes  at  a  permitted  source.  In 
addition,  today's  notice  proposes 
numerous  minor  changes  to  part  70  to 
clarify  its  scope  or  effect  or  address 
issues  that  have  surfaced  in  the  course 
of  its  implementation.  It  also  provides 
clarification  of  some  regulatory 
provisions  that  do  not  require  revision. 
DATES:  Comments  on  the  proposed 
regulatory  changes  must  be  received  by 
November  28.  1994.  The  EPA  is  unhkely 
to  be  able  to  extend  the  public  comment 
period.  The  EPA  will  hold  a  public 
hearing  at  9:00  a.m.  (EDT)  on  October 
19,  1994.  Requests  to  present  oral 
testimony  must  be  received  on  or  Ijefore 
Octobers,  1994. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (LE-131).  Attn:  Docket  No.  A- 
93-50,  room  M-1500,  Waterside  Mall. 
401  M  Street  SW,  Washington,  DC 
20460.  The  public  hearing  will  be  held 
in  the  Waterside  Mall  auditorium  at  the 
EPA's  Headquarters  Office  in 
Washington,  DC. 

Docket:  Supporting  information  used 
in  developing  the  proposed  regulatory 
revisions  is  contained  in  Docket  No.  A- 
93-50,  at  the  preceeding  address.  This 
docket  is  available  for  public  inspection 
and  copying  between  8:30  a.m.  and  3:30 
p.m.  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  for 
copying. 


FOR  FURTHER  INFOmiATION  CONTACT: 
Michael  Trutna  (telephone  919/541- 
5345).  mail  drop  15,  United  States 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Air  Quality  Management 
Division,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPLEMENTARY  INFORMATION: 

Public  Comments 

If  possible,  comments  should  be  sent 
in  both  paper  and  computerized  form. 
Two  paper  copies  of  each  set  of 
comments  are  requested.  Comments 
generated  on  computer  should  also  be 
sent  on  an  IBM-compatible,  3^/4  inch 
diskette  and  clearly  labeled.  Comments 
should  refer  to  specific  page  numbers 
and  regulatory  section  numbers 
whenever  possible. 
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Review 

D.  Regulatory  Flexibility  Act  Compliance 

E.  Paperwork  Reduction  Act 

I.  Introduction 

The  provisions  of  title  V  of  the  Act 
and  the  implementing  part  70 
regulations  are  far-reaching  in  both 
scope  and  effect.  By  the  terms  of  title  V 
and  part  70,  every  State  must  establish 
an  operating  permits  program  imder 
which  every  major  source  of  air 
pollution  must  obtain  and  abide  by  a 
permit  that  includes  all  of  the 
requirements  applicable  to  it  imder  the 
Act.  The  operating  permits  program's 
potential  consequences  for  air  pollution 
control  and  for  sources'  ability  to  meet 
changing  market  demands  have  made 
the  process  of  developing  and 
implementing  a  program  complex  and 
controversial.  Indeed,  nearly  20  entities, 
including  State  and  local  governments, 
environmental  groups,  and  industry 
associations,  petitioned  for  judicial 
review  of  the  part  70  regulations. 
Today's  proposed  revisions  are  the 
result  of  EPA's  continuing  efforts  to 
ensuire  that  part  70  is  effective  and 
workable.  Many  of  the  revisions  stem 
from  the  Agency's  discussions  with  the 
State  and  local  agency,  environmental, 
and  industry  group  petitioners.  Other 
revisions  grow  out  of  EPA  and  State  and 
local  agency  experience  in 
implementing  part  70. 

As  required  by  the  Act,  many  State 
and  local  agencies  have  already 
developed  operating  permits  programs 
in  accordance  with  the  current  part  70 
and  submitted  the  programs  to  EPA  for 
approval.  Others  are  well  along  in  their 
efforts  to  develop  and  submit  programs. 
The  EPA  has  considered  these 
circumstances  in  deciding  whether  and 
how  to  revise  part  70.  The  Agency 
believes  the  revisions  proposed  today 
are  necessary  for  the  legal  and  policy 
reasons  explained  below.  At  the  same 
time,  EPA  wants  to  minimize  any 
disruption  caused  by  these  revisions. 
The  Agency  is  thus  proposing  that  State 
and  local  program  approvals  be 
governed  by  die  version  of  part  70  in 
effect  at  the  time  of  a  program's 
submittal,. except  that  programs 
submitted  within  6  months  after  the 
publication  date  of  the  part  70  revisions 
will  be  judged  by  whichever  version  of 
part  70  the  permitting  authority 
chooses. 

In  light  of  ongoing  discussions  with 
petitioners  in  the  part  70  litigation,  EPA 
expects  to  propose  several  additional 
revisions  to  part  70  in  the  near  future. 
The  EPA  is  proposing  revisions  today  in 
part  because  of  agreements  reached  with 
petitioners  and  in  part  because  several 


of  the  revisions  are  important  to  better 
program  implementation.  In  addition, 
most  State  and  local  agencies  are  likely 
to  need  program  revisions  to  correct  the 
deficiencies  identified  by  EPA  in 
granting  their  programs  interim 
approval.  The  Agency  wishes  to  avoid 
requiring  permitting  authorities  to 
engage  unnecessarily  in  multiple  rounds 
of  program  revision.  As  a  result,  EPA  is 
proposing  that  permitting  authorities.be 
required  to  revise  their  programs  in  a 
time  frame  that  would  allow  permitting 
authorities  options  to  combine 
rulemakings  where  possible. 

II.  Background 

A.  Basic  Statutory  Requirements 

Title  V,  added  by  the  1990 
amendments  to  the  Act,  requires  the 
establishment  of  an  operating  permits 
program  in  every  State  for  stationary 
sources  of  air  pollution.  The  purpose  of 
the  program  is  to  improve  the 
enforceability,  and  thus  the 
effectiveness,  of  the  Act's  requirements 
by  issuing  to  every  covered  source  a 
permit  that  lists  all  of  the  requirements 
applicable  to  the  source  imder  the  Act 
and  that  includes  monitoring  provisions 
sufficient  to  determine  compliance  with 
those  requirements. 

Title  V  directs  EPA  to  issue 
regulations  setting  forth  the  minimimi 
elements  of  an  operating  permits 
program  (section  502(a)).  It  further 
directs  every  State  to  submit  by 
November  1993  an  operating  permits 
program  meeting  those  minimum 
elements  to  EPA  for  approval  (section 
502(d)(1)).  The  EPA  has  1  year  to 
approve  or  disapprove  State  or  local 
agency  program  submissions  (section 
502(d)(1)).  Once  EPA  has  approved  a 
State  or  local  agency's  program,  the 
covered  soiures  within  that  agency's 
jurisdiction  have  1  year  to  submit 
permit  applications  to  the  permitting 
authority  (section  503(c))  unless  the 
permitting  authority  estabhshes  an 
earlier  date.  Within  the  first  3  years  of 
the  program,  the  permitting  authority 
must  act  on  all  applications  submitted 
in  the  first  year  of  the  program  (section 
503(c)).  Before  the  permitting  authority 
may  issue  a  permit,  the  public  must 
have  an  opportunity  to  comment  on  the 
draft  permit  (section  502(b)(6)).  and  EPA 
must  have  an  opportimity  to  object  to 
the  proposed  permit  if  it  does  not 
comply  with  the  Act's  requirements 
(section  505(b)).'  Once  the  permitting 


'  If  EPA  objects  to  issuance  of  a  permit,  the 
permitting  authority  may  not  issue  the  permit 
unless  it  is  revised  to  meet  the  objection.  If  the 
permit  has  already  been  issued  by  the  time  the 
permitting  authority  receives  an  objection  by  EPA, 
the  permit  must  be  revised  and  reissued  to  meet  the 
objection. 


authority  issues  a  source  its  part  70 
permit,  the  source  may  not  violate  any 
requirement  of  its  permit  or  operate 
except  in  compliance  with  it  (section 
502(a)). 

B.  Rule  Promulgation  and  Litigation 

On  July  21, 1992.  the  part  70 
operating  permits  regulations  were 
published  in  the  Federal  Register. 
Nearly  20  entities  filed  12  petitions  for 
review  of  the  part  70  regulations  with 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  Petitioners 
included  8  State  and  local  permitting 
authorities  (Maine,  Vermont, 
Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  and  two  California  air 
quality  control  districts.  South  Coast 
and  Mojave  Desert);  three  national 
environmental  groups  (Natural 
Resources  Defense  Council.  Sierra  Club 
Legal  Defense  Fund,  and  Environmental 
Defense  Fund);  and  industry  umbrella 
groups,  trade  associations,  and 
individual  corporations  (Clean  Air 
Implementation  Project,  Chemical 
Manufacturers  Association,  American 
Petroleum  Institute,  American  Forest 
and  Paper  Association,  American 
Mfning  Congress,  Alabama  Power  and 
other  utilities,  and  Eli  Lilly  and 
Company).  Many  of  the  petitioners 
intervened  in  one  another's  lawsuits 
and  several  other  entities  intervened  as 
well  (e.g..  Motor  Vehicle  Manufacturers 
Association,  Synthetic  Organic 
Chemical  Manufacturers  Association, 
and  Pharmaceutical  Manufacturers 
Association).  The  petitions  were 
consolidated  into  one  suit,  Clean  Air 
Implementation  Project  v.  EPA,  No.  92- 
1303. 

Taken  together,  the  petitions  raised 
over  60  issues  for  judicial  review. 
Approximately  one-third  of  the  issues 
related  to  the  provisions  of  part  70  that 
had  been  most  contentious  during  the 
rulemaking,  i.e.,  those  that  determine 
when  and  how  a  source  must  revise  its 
permit' to  accoimt  for  changes  at  the 
source  that  could  affect  emissions. 
Other  major  issues  concerned  part  70's 
provisions  regarding  the  deferral  of  the 
permitting  requirement  for  minor 
soiures;  an  emergency  defense  for 
violation  of  permit  terms;  general 
permits;  compliance  plans  and 
schedules;  the  designation  of  State-only 
requirements  included  in  part  70 
permits  as  not  federally  enforceable;  and 
the  inclusion  in  part  70  permits  of 
monitoring  terms  sufficient  to  ensure 
that  applicable  requirements  included 
in  the  permit  are  practicably 
enforceable. 


C.  Settlement  Negotiations  and 
Resulting  Proposals  for  Rule  Changes 
and  Clarifications 

After  the  petitions  were  filed,  EPA 
and  the  htigants  explored  the  prospect 
of  settling  some  or  all  of  the  issues 
raised,  and  over  the  past  year  have 
engaged  in  active  and  ongoing 
settlement  negotiations.  The  Agency 
and  the  Utigants  early  on  identified 
approximately  10  issues  that  were  the 
result  of  misunderstandings  of  the 
relevant  regulatory  provisions.  In  an 
effort  to  resolve  those  issues,  EPA  has 
decided  to  provide  appropriate 
clarifications.  Today's  notice  provides 
those  clarifications,  either  in  the 
preamble  alone  or  together  with  minor 
revisions  to  the  regulatory  language. 
The  EPA  and  the  relevant  Utigants 
also  addressed  the  issue  of  the 
appropriate  treatment  of  fugitive 
emissions  in  making  major  source 
determinations.  The  current  rule 
expressly  provides  that  in  determining 
whether  a  source  is  major  for  purposes 
of  part  C  (prevention  of  significant  air 
quahty  deterioration)  or  part  D 
(nonattainment)  of  title  I  of  the  Act,  the 
source's  fugitive  emissions  are  to  be 
counted  if  the  source  is  in  a  soiuce 
category  subject  to  any  standard  under 
section  1 1 1  (providing  for  new  source 
performance  standards  (NSPS))  or 
section  112  (providing  for  emissions 
standards  to  control  hazardous  air 
pollutants  (HAP's))  of  die  Act.  For  the 
reasons  subsequently  set  forth  In  this 
notice,  the  Agency  today  generally 
proposes  to  revise  part  70  to  no  longer 
designate  sources  in  source  categories 
subject  to  a  section  111  or  112  standard 
promulgated  after  August  7, 1980  as 
sources  for  which  fugitive  emissions 
must  be  counted  for  purposes  of 
determining  major  source  status  imder 
part  C  or  part  D  of  title  I  of  the  Act.  In 
addition,  today's  notice  clarifies  that 
fugitive  emissions  of  HAP's  must  be 
counted  for  purposes  of  determining 
major  source  status  under  section  112  of 
the  Act. 

As  previously  noted,  nearly  one-third 
of  the  issues  raised  by  the  petitioners 
pertain  to  the  so-called  "flexibihty" 
provisions  of  part  70,  i.e.,  those 
provisions  that  determine  when  and 
how  a  sotirce  must  revise  its  permit  to 
account  for  a  change  at  its  faciUty.  They 
were  and  remain  the  most  controversial 
provisions  of  part  70.  Most  of  the  issues 
in  this  category  were  raised  by  State  and 
local  agency  and/or  environmental 
group  petitioners.  These  petitioners 
were  primarily  concerned  that  the 
flexibihty  provisions  are  vague,  fail  to 
provide  for  public  participation,  or 
inadequately  provide  for  State  or  local 
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permitting  authority  review.  Industry 
petitioners  also  raised  several  issues 
with  respect  to  the  flexibility 
provisions,  alleging  generally  that  the 
Agency  lacked  authority  or  justification 
for  several  of  the  related  requirements 
imposed  on  industry. 

Although  settlement  negotiations 
usually  involve  only  the  party  or  parties 
raising  the  particular  issue  being 
discussed,  industry  petitioners 
requested  that  they  be  allowed  to 
participate  in  negotiations  of  the 
flexibility  related  issues  raised  by  State 
and  local  agency  and  environmental 
group  petitioners.  In  view  of  the 
importance  of  those  issues  to  industry's 
ability  to  make  changes  to  meet  market 
demands,  EPA  and  the  other  petitioners 
agreed  that  all  litigants  should  be 
involved  in  the  relevant  discussions. 
Accordingly,  over  a  9-month  period. 
EPA  conducted  a  series  of  negotiating 
sessions  that  involved  all  of  the 
litigants. 

The  litigants  represented  a  broad 
spectrum  of  the  interests  with  a  stake  in 
the  operating  permits  regulations.  While 
State  and  local  petitioners  were  not 
representative  of  all  permitting 
authorities,  they  sought  a  rule  that 
would  allow  State  and  local  agencies  to 
fashion  programs  that  achieve  air 
quality  benefits  at  a  minimiun  of  cost 
and  disruption  to  existing  pollution 
control  programs.  Environmentalists 
sought  a  rule  that  provided  an 
opportunity  for  public  participation  in 
permitting  decisions,  not  only  to 
augment  citizens'  role  in  air  quality 
control,  but  to  ensure  the  integrity  of  the 
permitting  process.  Industry  petitioners 
represented  nearly  all  of  the  major 
industry  sectors  affected  by  the  rule; 
only  small  business  was  not  represented 
at  all.  For  its  part,  industry  sought  a  rule 
that  allowed  sources  to  make  changes 
expeditiously,  so  that  they  could 
respond  to  changing  market  conditions 
in  a  timely  manner. 

The  multilateral  settlement 
discussions  fostered  a  common 
understanding  of  the  different 
stakeholders'  interests  in  the  permits 
regulations  and  a  constructive  effort  to 
fashion  permit  flexibility  provisions  that 
would  strike  an  appropriate  balance 
between  those  interests.  A  broad 
consensus  was  achieved  on  the  basic 
structure  of  revised  flexibility 
provisions,  i.e.,  a  clear  definition  of 
those  changes  that  require  a  permit 
revision  and  permit  revision  procedures 
that  provide  for  public  process  for 
environmentally-significant  changes  on 
a  sliding  scale,  with  more  process 
provided  as  the  significance  of  the 
change  increases. 


On  several  issues  related  to  permit 
revision  procedures  the  litigants  did  not 
reach  a  consensus.  These  issues 
typically  required  more  information  to 
resolve  than  the  litigants,  including 
EPA.  had  available  at  the  time.  For 
instance,  one  of  the  proposed  revision 
tracks  provides  only  after-the-fact  public 
notice  of,  and  an  opportunity  to 
comment  on,  "smcdl"  changes  at  a 
permitted  facility.  The  parties  could  not 
agree  on  what  constitutes  a  "small" 
chfuige,  at  least  in  part  because  the 
information  needed  to  determine  the 
consequences  of  choosing  any  p>articular 
definition  was  lacking. 

Today's  proposed  revisions  to  the 
flexibility  provisionsof  part  70  grow  out 
of  the  progress  made  in  the  settlement 
discussions.  The  basic  framework 
developed  by  the  litigants  is  followed, 
and  on  those  issues  the  litigants  were 
unable  to  achieve  consensus, 
alternatives  are  proposed  for  public 
comment.  The  proposal  does  not, 
however,  represent  a  formal  agreement 
among  the  parties  as  to  how  part  70 
should  be  ultimately  revised.  All  of  the 
litigants  are  free  to  request  changes  to 
the  proposal  in  their  public  comments. 
For  its  part,  EPA  is  satisfied  that  today's 
proposed  changes  represent  a 
reasonable  compromise  of  the 
conflicting  concerns  and  objectives  of 
the  various  petitioners.  However,  EPA  is 
concerned  that  the  proposed  changes 
are  intricate  and  complex  and  are  based 
on  discussions  with  only  a  fraction  of 
the  companies,  regulators,  and  citizen 
groups  that  have  an  interest  in  the 
permit  program  provisions  at  issue.  For 
this  reason,  EPA  encourages  all 
interested  parties  to  provide  detailed 
comments  on  these  (Ganges  and  to 
address  in  these  comments  not  only  the 
specifics  of  the  four-track  permit 
revision  system  proposed  today,  but 
simpler  alternatives  that  achieve  the 
same  regulatory  goals. 

D.  Program  Implementation  and 
Resulting  Proposed  Revisions 

Since  part  70  was  promulgated,  EPA 
has  also  participated  extensively  in 
State  and  local  agency  eHorts  to 
implement  part  70.  As  indicated  above, 
permitting  authorities  were  statutorily 
required  to  submit  their  programs  to 
EPA  by  November  1993.  Thus, 
permitting  authorities  could  not  wait 
until  the  part  70  litigation  had  been 
resolved  to  develop  their  programs. 
These  development  efforts  have 
revealed  other  issues  not  covered  by  the 
litigation. 

In  addition,  EPA  has  made  progress  in 
its  own  efforts  to  implement  section  112 
of  the  Act,  which  requires  the  Agency 
to  comprehensively  regulate  HAP 


emissions.  The  form  and  timing  of 
recently  promulgated  standards  under 
section  112(d)  (i.e.,  maximum 
achievable  control  technology  (MACT) 
standards)  have  made  necessary  further 
revisions  of  part  70  to  provide  for 
orderly  incorporation  of  MACT 
standards.  The  EPA  is  therefore 
including  in  today's  notice  proposed 
revisions  to  deal  with  certain  issues 
arising  from  implementation  of  part  70 
and  section  112. 

in.  Proposed  Revisions  of  the  Flexibility 
Provisions 

A.  CX'erview 

As  mentioned  above,  the  flexibility 
provisions  of  part  70  prescribe  what 
changes  at  a  source  require  a  revision  ' 
to  the  source's  permit  and  what 
procedures  apply  if  a  revision  is 
required.  These  provisions  fall  into 
three  categories.  The  first  two, 
containing  the  "off-permit"  and 
"operational  flexibility"  provisions, 
define  changes  that  do  not  require 
permit  revision.  For  changes  requiring 
permit  revision,  the  third  category 
specifies  the  procedures  to  be  used  to 
revise  the  penniL  This  preamble  sets 
forth  the  proposed  revisions  to  each 
category  in  turn.  It  describes  the  current 
provisions,  the  issues  they  have  posed, 
and  the  proposed  approach  to  resolving 
those  issues. 

One  issue,  however,  is  common  to  all 
three  categories  and  should  be 
explained  at  the  outset.  The  current  rule 
limits  the  availability  of  the  off-permit, 
operational  flexibility,  and  minor  permit 
modification  (revision)  provisions  to 
changes  that  are  not  "modifications 
under  any  provision  of  title  I"  of  the 
Act.  The  rule  does  not  define  the  term 
"title  I  modification,"  and  much 
confusion  and  controversy  has 
surrounded  its  interpretation.  Industry 
and  most  States,  pointing  in  particular 
to  footnote  6  of  the  proposed  part  70 
regulations  (56  FR  21712,  2174&-7  (May 
10, 1991)),  have  read  that  phrase  as  not 
including  modifications  governed  by 
State  or  local  agency  minor  new  source 
review  (NSR)  programs. 
Environmentalists,  on  the  other  hand, 
have  read  the  phrase  as  including  minor 
NSR  modifications  (i.e.,  changes  subject 
to  minor  NSR),  since  the  statutory  basis 
for  minor  NSR  is  section  110(a)(2)(C), 
which  is  in  title  I  of  the  Act. 

The  confusion  stems  from  EPA's 
failure  to  state  explicitly  whether  or  not 


'The  term  "revision"  it  used  in  this  preamble  to 
refer  to  a  change  made  to  the  permit  during  the 
permit's  term,  as  opposed  to  a  change  at  the  time 
of  permit  raaawaL  IJodar  the  current  rule,  many 
changes  that  do  not  require  permit  revision  must 
nevertfaale&s  be  incorporated  into  the  permit  when 
it  is  renewed  at  the  end  of  its  term. 


"modification  under  any  provision  of 
title  I"  includes  minor  NSR  changes. 
Several  commenters  requested  that  EPA 
clarify  the  meaning  of  title  I 
modification  in  the  final  rule,  but  the 
Agency  decHned  to  do  so,  stating  in  its 
response  to  comment  document  that 
footnote  6  of  the  proposed  rule  (56  FR 
21712, 21746-21747) contained  an 
adequate  description.  Footnote  6  refers 
to  other  title  I  provisions  addressing 
"modifications,"  but  does  not  mention 
section  110(a)(2)(C),  which  requires 
States  to  regulate  the  "modification"  (as 
well  as  construction)  of  stationary 
sources  as  necessary  1o  assure  that 
national  air  quality  standards  are  met. 
Footnote  5  of  the  same  preamble  (56  FR 
at  21746)  refers  to  footnote  6  "for  what 
constitutes  a  "modification'  under  CAA 
title  I."  Footnotes  5  and  6  thus  imply 
that  the  phrase  title  I  modifications 
excludes  minor  NSR  modifications.  The 
final  rule's  preamble  discussion  of 
minor  permit  modifications  also  implies 
that  title  I  modifications  do  not  include 
minor  NSR  modifications. 

At  the  same  time,  the  phrase, 
"modifications  under  any  provision  of 
title  I,"  is  broad  enough  to  cover 
modifications  under  section 
110(a)(2)(C).  As  noted  above,  section 
110(a)(2)(C)  appears  in  title  I  and  covers 
modifications  of  stationary  sources.  The 
prior  rulemaking  notices  did  not 
address  how  the  phrase  "title  I 
modifications"  can  be  read  to  exclude 
modifications  under  section 
110(a)(2)(C),  nor  did  they  address  how 
exclusion  of  minor  NSR  would  affect 
the  regulatory  purposes  of  the  NSR 
program. 

As  previously  noted,  the  purpose  of 
section  110(a)(2)(C)  is  to  assiure  that  new 
or  modified  sources  do  not  cause  an 
area  to  fall  short  of  achieving  air  quality 
standards.  Virtually  every  State 
currently  administers  a  minor  NSR 
program.  Section  110(a)(2)(C)  and  EPA's 
implementing  regulations  (40  CFR 
51.160-164)  leave  States  discretion  to 
craft  de  minimis  exemptions  from  the 
minor  NSR  program,  and  State  programs 
broadly  differ,  in  large  part  as  a 
reflection  of  States'  differing  air  quality 
conditions.  Under  section  110,  these 
State  programs  must  be  included  in 
State  implementation  plans  (SIP's)  and 
thus  are  integral  parts  of  the  Federal- 
State  program  for  controlling  air 
pollution  under  the  Act. 

Congress  defined  "modification" 
under  various  title  I  provisions  for 
purposes  of  determining  the  scope  of 
particular  Federal  pollution  controls;  it 
did  not  define  that  term  for  purposes  of 
section  110(a)(2)(C).  An  argument  can 
be  made  that  the  phrase  "title  I 
modification"  only  refers  to 


modifications  defined  in  title  I 
provisions  (e.g.,  section  112(a)(5)).  It 
does  not  necessarily  follow,  however, 
that  those  title  I  modifications  that 
States  are  left  to  define  as  a  function  of 
their  minor  NSR  programs  should  be 
ignored.  Indeed,  given  the  Federal-State 
partnership  established  under  the  Act. 
"modifications  under  any  provision  of 
title  I"  could  be  construed  as  including 
modifications  of  significance  to  States 
under  minor  NSR  as  well  as  those 
defined  by  Congress  itself. 

Since  1977,  when  Congress 
established  a  separate  and  much  more 
stringent  NSR  program  for  "major"  new 
and  modified  sources  (see  parts  C  and 
D  of  title  I  of  the  Act),  NSR  programs 
under  section  110(a)(2)(C),  i.e.,  minor 
NSR,  have  taken  on  the  additional 
important  function  of  providing  a  means 
for  sources  to  avoid  major  NSR 
requirements.  The  statute  defines 
"major"  in  terms  of  a  new  source's 
potential  to  emit,  and  EPA's 
implementing  regulations  provide  that 
federally-enforceable  controls  and 
operational  limits  be  considered  in 
determining  a  source's  potential  to  emit. 
As  to  modifications,  EPA  has  by 
.  regulation  also  limited  the  reach  of  NSR 
under  parts  C  and  D  to  only  "major" 
jnodifications.  Since  minor  NSR 
programs  approved  into  SIP's  establish 
federally-enforceable  emissions  limits, 
minor  NSR  permits  have  become  the 
vehicle  of  choice  for  creating  "synthetic 
minor  new  sources"  and  "synthetic 
minor  modifications."  Available 
information  indicates  that  many  minor 
NSR  permits  issued  in  the  last  decade 
serve  the  function  of  creating  "synthetic 
minors." 

Thus  in  light  of  the  role  of  minor  NSR 
in  creating  sjTithetic  minors,  the 
integrity  of  minor  NSR  programs  is 
linked  to  the  integrity  of  the  major  NSR 
program.  Underscoring  the  importance 
of  both  programs  is  EPA's  regulatory 
requirement  that  State  or  local 
permitting  authorities  provide  an 
opportunity  for  public  participation  in 
major  and  minor  NSR  permitting  (40 
CFR  51.160,  161,  165,  and  166).  Against 
this  backdrop,  EPA  believes  that 
"modilcations  under  any  provision  of 
title  !  '  should  be  interpreted  to  include 
minor  NSR  modifications.  The  Agency 
solicits  comment  on  this  interpretation. 

The  EPA  is  aware  that  many  State  and 
local  agencies  interpreted  EPA's 
regulator)'  language  to  exclude  minor 
NSR  and  developed  their  part  70 
programs  accordingly.  The  Agency 
believes  that  it  bears  primarj' 
responsibility  for  the  confusion  that  has 
surrounded  the  interpretation  of  "a 
modification  under  any  provision  of 
title  I."  It  is  therefore  proposing  in 


another  rulemaking  action  to  revise  th«» 
part  70  regulations  to  allow  the  Agency 
to  grant  interim  approval  to  State  or 
local  operating  permits  programs  that 
allow  minor  NSR  actions  to  be 
processed  as  minor  permit 
modifications. 

B.  Off-Permit  Provisions 

The  first  question  to  be  addressed  in 
designing  a  flexible  permit  program  is 
what  changes  at  a  permitted  facility  that 
have  the  {xjtential  to  affect  regulated  air 
emissions  require  a  revision  to  the 
facility's  permit.^  The  current  rule 
addresses  that  question  in  its  "off- 
permit"  and  "operational  flexibility" 
provisions.  The  off-permit  provisions 
generally  define  the  realm  of  changes 
that  a  source  can  make  without  first 
revising  its  permit  because  the  changes 
are  neither  prohibited  nor  addressed  by 
the  permit.  It  should  be  noted,  however, 
that  off-permit  changes  may  need  to  be 
incorporated  into  a  source's  permit  at 
permit  renewal.  The  operational 
flexibility  provisions,  discussed  in  the 
next  section  of  this  preamble,  describe 
particular  categories  of  changes  that  a 
source  can  make  writhout  revising  its 
permit  because  the  permit  provides  for 
those  changes,  the  changes  involve 
emissions  trading  authorized  by  the 
permit,  or  the  changes  meet  specified 
criteria.  - 

1.  Current  Rule 

Section  70.4(b)(14)  of  the  current  rule 
provides  that  a  permitting  authority  may 
allow  a  source  to  make  changes  that  are 
"not  addressed  or  prohibited  by  the 
permit"  without  revising  its  fwrmit.  As 
EPA  explained  in  thfe  preamble  to  the 
current  rule,  while  section  502(a) 
prohibits  a  source  from  operating 
"except  in  compliance"  vdth  its  permit, 
a  source  does  not  violate  this 
prohibition  when  it  operates  in  ways 
that  are  neither  addressed  nor 
prohibited  by  its  permit. 


'This  discussion  is  not  concprned  with  ihanges 
ill  those  aclivitiesi  that  have  no  bearing  on  regulated 
dir  pollutant  emissions.  Such  activities  do  not  give 
rise  to  permit  terms,  and  thus  changes  to  those 
activities  cannot  .-equire  a  revision  of  permit  terras. 
Examples  of  such  "unconstrained  activiti'is  "  couid 
include  moving  process  equipment  and  conducting 
routine  mamtenance  activities.  Changes  to  activities 
that  only  insignificantly  affect  regulated  dir 
emissions  are  also  not  at  issue  here.  The  current 
rule  provides  thdt  a  source  need  not  include  in  its 
permit  application  insignificant  activities  and 
emissiims  levels,  provided  they  are  not  relevant  to 
determining  a  source's  applicable  requirements  or 
the  permit  fees  the  source  owes.  However, 
insignificant  activities  or  emissions  levels  that  are 
exempted  because  of  their  size  or  prtxJuctJon  rate 
must  be  listed  in  the  permit  application.  A 
permitting  authority  is  required  to  submit  to  EP.A 
for  approval  as  part  of  its  part  70  program  a  list  of 
activities  to  be  considered  insignincanl. 
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At  the  same  time,  the  current 
§  70.4(b)(15)  prohibits  any  source  from 
making  changes  that  are  modifications 
under  any  provision  of  title  I  or  subject 
to  any  requirements  under  title  IV  (acid 
rain)  of  the  Act  without  revising  its 
permit.  As  EPA  explained,  section 
502(b)(10)  Indicates  that  permits  should 
be  revised  to  reflect  modiHcations  under 
any  provision  of  title  I,  and  the 
allowance  trading  system  for  acid  rain 
sources  under  dtle  IV  would  not  be 
feasible  if  changes  subject  to  title  IV 
requirements  could  be  made  off-permit. 

In  the  case  of  sources  required  to 
obtain  a  permit  under  parts  C  or  D  of 
title  I  or  section  112(g)  of  the  Act, 
however,  the  current  part  70  allows  for 
the  permit  to  be  revised  after  the  source 
begins  operation  of  the  change.  Under 
§  70.5(aHl)(ii).  applications  for  permit 
revisions  for  such  sources  or  source 
changes  must  be  received  within  12 
months  of  commencing  operation  of  the 
modification  or  new  unit,  unless  the 
permit  prohibits  such  a  change  in 
operation,  in  which  case  the  permit 
must  be  revised  first.* 

Even  in  the  case  of  changes  eligible 
for  "off-permit"  treatment. 
§  70.4(b)(14)(ii)  requires  sources  to 
provide  contemporaneous  notice  to  the 
permitting  authority  and  EPA  of  each 
such  change,  any  resulting  change  in 
emissions,  and  any  requirements  under 
the  Act  that  apply  as  a  result  of  the 
change.  The  purpose  of  this  provision  is 
to  allow  the  permitting  authority  and/ or 
EPA  to  confirm  that  the  change  is 
eligible  for  "off-permit"  treatment  and 
to  determine  if  the  source  is  subject  to 
any  new  applicable  requirements. 

2.  Issues  Raised 

Part  70's  off-permit  provisions  have 
been  another  source  of  confusion  and 
controversy.  Questions  about  what 
changes  qualify  for  off-permit  treatment 
grow  out  of  the  title  I  modification 
criterion  discussed  above  as  well  as  the 
other  criteria  set  out  in  the  relevant 
regulatory  provisions.  Very  different 
views  of  what  changes  qualify  have 
been  suggested.  Some  have  argued  that 
the  off-permit  provisions  allow  a  source 
to  change  its  operations  in  ways  not 
contemplated  by  the  permit  and  to  no 
longer  comply  with  permit  terms  that 


*The  Agency  ducussed  the  relationship  of  these 
two  provisions  in  the  preamble  to  the  proposed 
section  UHgi  rulemaking  (see  59  FR  15537-39 
(April  1. 1904)).  In  that  rulemaking,  EPA  proposed 
that  §  70.5(aKlKii)  rather  than  §  70.4(b)(l 5)  govern 
when  pan  70  permit  revisions  are  needed  to 
implement  the  requirements  of  section  112(g).  In 
today's  rulemaking.  EPA  Is  propK>sing  that 
§ 70.5(a)(l)(il)  govern  when  part  70  permit  revisions 
are  needed  for  changes,  including  section  112(g] 
changes,  tliat  qualify  for  off-permit  treatment  under 
today's  proposal. 


were  developed  in  light  of  the  source's 
pre-change  operations,  even  if  the 
permit  terms  on  their  face  remain 
applicable.  Others  have  argued  for  a 
much  narrower  interpretation, 
suggesting  that  as  Jong  as  a  permit  term 
applies  to  a  unit  or  operation  at  a 
source,  no  change  that  affects  which 
requirements  are  applicable  to  that  unit 
or  operation  can  be  made  on  an  off- 
permit  basis. 

Further,  industry  has  questioned 
whether  the  off-permit  provisions 
extend  even  to  changes  that  neither 
violate  a  permit  term  nor  change  the 
applicable  requirements  to  which  a 
source  is  subject.  As  noted  above, 
§  70.4(b}(14)  authorizes  changes  that  are 
"not  addressed  or  prohibited"  by  the 
permit  to  be  made  without  revising  the 
permit,  but  requires  that  such  changes 
be  reported  to  the  permitting  authority 
and  EPA.  On  its  face,  it  does  not 
distinguish  between  changes  that  do 
and  changes  that  do  not  affect  the 
requirements  appUcable  to  the  source, 
although  the  accompanying  discussion 
in  the  preamble  to  the  final  part  70  rule 
suggests  that  it  was  intended  to  cover 
only  changes  that  affect  which 
requirements  apply  to  the  source. 
Industry  has  been  concerned  that  the 
provision  could  be  read  to  cover  all 
changes  "not  addressed  or  prohibited" 
by  the  permit,  not  just  changes  that 
affect  which  requirements  are 
applicable  to  a  source. 

As  to  the  effect  of  the  off-permit 
provisions,  many  State  and  local 
agencies  have  expressed  concern  that 
allowing  sources  to  make  changes  off- 
permit  is  inconsistent  with  their  current 
operating  permit  programs.  Under  those 
State  or  local  programs,  permits 
effectively  cap  a  source's  emissions;  in 
other  words,  a  source  is  prohibited  from 
emitting  more  or  differently  than  the 
terras  of  its  permit  provide.  Permitting 
authorities  with  this  type  of  permit 
program  are  concerned  that  the  current 
rule's  off-permit  provisions  may  result 
in  sources  being  allowed  to  make 
changes  before  the  permitting  authority 
has  approved  them.  Other  permitting 
authorities  whose  permits  do  not 
establish  caps  are  nevertheless  similarly 
interested  in  reviewing  a  source's 
changes  before  they  are  made  to  ensure 
that  they  comply  with  all  applicable 
requirements. 

3.  Changes  Not  Requiring  Permit 
Revision 

At  the  outset,  EPA  believes  it  is 
important  to  make  clear  that  under  title 
V  and  the  current  part  70,  not  all 
changes  that  bear  on  regulated  air 
emissions  require  a  change  in  the  permit 
(either  through  permit  revision  or  at 


permit  renewal).  A  change  at  a  source 
does  not  require  a  change  in  its  part  70 
permit  if  the  source  can  make  the 
change  (1)  without  violating  any  permit 
term,  and  (2)  without  rendering  the 
source  newly  subject  to  an  applicable 
requirement.  Since  such  a  change  does 
not  violate  permit  terms,  the  permit 
need  not  be  revised  to  accommodate  the 
change.  Since  such  a  change  does  not 
make  the  source  newly  subject  to  an 
applicable  requirement,  the  permit  need 
not  be  updated  to  accurately  reflect  the 
requirements  applicable  to  the  source. 
Simply  put,  under  part  70,  such  a 
change  is  within  the  scope  of  the  permit 
and  therefore  does  not  require  a  change 
to  the  permit.  This  flexibility  is  inherent 
in  the  current  part  70  rule,  irrespective  _ 
of  the  additional  flexibility  provided  by 
§70.4(b)(14). 

The  EPa  is  concerned  that  the  rule 
does  not  clearly  express  this  principle. 
As  mentioned  above,  industry  in 
particular  has  been  concerned  that  the 
rule  could  be  read  to  require  any  change 
to  be  reported  and  ultimately 
incorporated  into  the  permit.  The  EPA 
is  therefore  proposing  to  revise  part  70 
to  make  clear  that  the  only  changes 
requiring  a  permit  revision  are  those 
that  a  source  cannot  operate  (1)  without 
violating  a  permit  term,  and  (2)  without 
rendering  a  source  newly  subject  to  an 
applicable  requirement.  The  Agency's 
reasons  for  requiring  the  permit  to  be 
revised  during  the  term  of  the  permit  as 
opposed  to  updated  at  renewal  are  set 
forth  below. 

This  clarification  of  the  rule's  effect 
on  changes  that  are  within  the  scope  of 
th^  permit  is  not  meant  to  preclude 
permitting  authorities  from  taking  a 
more,  stringent  approach  to  reviewing 
changes  at  permitted  sources.  As  noted 
above,  some  permitting  authorities  are 
interested  in  reviewing  all  changes  (or- 
all  changes  vdth  an  emissions  effect 
greater  than  a  specified  amount)  to 
ensure  that  they  meet  all  applicable 
requirements.  Section  506(a)  of  the  Act 
provides  that  States  may  adopt 
permitting  requirements  more  stringent 
than  EPA's  permit  rule  requires. 
Permitting  authorities  may  thus  provide 
for  review  of  all  changes,  even  those 
within  the  scope  of  the  permit,  if  they 
so  desire.  Permitting  authority  review  of 
all  changes  has  the  advantage  of 
ensuring  that  all  changes  meet 
applicable  requirements,  but  EPA  does 
not  believe  it  necessary  or  appropriate 
to  require  permitting  authorities  to  take 
this  approach.  Permitting  authorities 
have  differing  air  pollution  control 
needs,  and  many  permitting  authorities 
may  justifiably  conclude  that  their 
situations  do  not  warrant  such 
comprehensive  review  of  changes. 


4.  Appropriate  Scope  of  Off-Permit 
Changes 

As  described  above,  very  different 
approaches  have  been  taken  to 
interpreting  the  off-permit  provisions. 
These  differences  stem  from  differing 
views  about  what  part  70  permits 
should  attempt  to  accomplish.  One  of 
the  principal  purposes  of  title  V  is  to 
create  a  single  document  for  each 
covered  source  listing  all  of  the 
applicable  requirements  that  the  source 
must  meet  under  the  Act.  To  the  extent 
a  source  can  make  changes  off-permit 
that  affect  which  applicable 
requirements  it  must  meet,  its  part  70 
permit  becomes  at  least  somewhat 
outdated.  A  related  goal  of  the  part  70 
permit  is  to  ensure  that  the 
requirements  applicable  to  a  sourt»  are 
correctly  determined  and  practicably 
enforceable.  To  the  extent  a  source  can 
make  changes  off-permit,  there  is  a  risk 
that  the  source  will  incorrectly 
determine  what  requirements  apply  to  it 
as  a  result  of  a  change  and  will  not 
adequately  monitor  its  compfiance  with 
any  newly  applicable  requirements. 

Beyond  these  purposes,  some 
permitting  authorities  treat  permits  as 
licenses  that  allow  a  covered  source  to 
emit  no  more  or  no  differently  than  the 
terms  of  its  permit  prescribe.  Allowing 
sources  to  make  off-permit  changes  is 
inconsistent  with  this  approach  to 
permits.  On  the  other  hand  is  industry's 
concern  for  flexibility.  If  a  source  caruiot 
make  any  change  without  first  revising 
its  permit,  the  source  could  lose 
valuable  time  in  responding  to  changing 
market  conditions. 

The  Agency  has  re-evaluated  the 
statutory  basis  and  role  of  off-permit 
changes,  and  behaves  several  revisions 
of  the  current  rule's  off-permit 
provisions  are  warranted.  As  EPA  noted 
in  the  preambles  to  the  proposed  and 
final  part  70  regulations,  section  502(a) 
of  the  Act  prohibits  a  source  from 
operating  except  in  compliance  with  fts 
permit.  A  so\irce  that  could  operate  a 
change  while  remaining  in  compliance 
with  its  permit  would  not  violate  this 
prohibition,  even  if  the  change  affected 
the  composition  of  emissions  or 
increased  emissions.  At  the  same  time, 
sections  502(b)(5)(A)  and  504(a)  require 
that  a  permit  program  and  permit 
"assure  comphance  with  applicable 
requirements."  How  far  a  program  or 
permit  must  go  to  "assure  comphance" 
is  not  clear,  since  it  is  not  possible  for 
any  program  or  permit  to  gviarantee  that 
a  covered  source  will  comply  with  all  of 
its  apphcable  requirements  all  of  the 
time.  The  EPA  befieves  that  these 
provisions  require  that  the  permitting 
process  include  reasonable  measures  for 


ensuring  that  the  requirements 
apphcable  to  a  source  are  correctly 
determined  and  made  enforceable. 
Obviously,  to  the  extent  a  source  can 
make  changes  before  revising  its  permit, 
the  permitting  process  cannot  ensure 
that  the  source  has  properly  assessed 
any  resulting  change  in  applicable 
requirements  or  undertaken  to 
adequately  monitor  its  compliance  with 
them  by  the  time  it  makes  the  change. 
The  EPA  does  not  believe,  however,  that 
sections  502(b)(5)(A)  and  504(a)    - 
necessarily  require  that  the  permitting 
process  screen  all  changes  before  they 
are  made.  Depending  on  the  nature  and 
significance  of  the  change  and  the 
incentives  created  for  sources  to 
carefully  assess  the  effect  of  a  change  on 
applicable  requirements,  it  may  be 
adequate  for  purposes  of  "assuring 
comphance"  for  the  permitting  pr(x:ess 
to  review  the  change  within  a 
reasonable  amount  of  time  after  the 
change  is  made. 

Section  502(b)(9)  is  also  relevant  It 
provides  that  permits  with  a  remaining 
term  of  at  least  3  years  must  be 
expeditiously  revised  to  incorporate 
standards  or  regulations  promulgated 
under  the  Act  after  the  permit  is  issued. 
It  thus  indicates  that  Congress  did  not 
contemplate  that  permits  would 
necessarily  include  all  of  the  apphcable 
requirements  to  which  a  source  is 
subject  at  any  given  time.  At  the  same 
time,  it  also  indicates  that  Congress 
wanted  permits  updated  quickly,  so  that 
they  would  remain  reasonably 
comprehensive. 

The  EPA  beUeves  that  the  statutory 
language  and  structure  of  title  V 
indicate  that  Congress  intended  to 
carefully  ciroimscribe,  but  not  entirely 
foreclose,  a  source's  abihty  to  make 
changes  without  first  revising  its  permit 
Section  502(a)  makes  clear  t^t  a  source 
may  not  violate  any  term  of  its  permit. 
It  also  provides  that  a  source  may  not 
operate  "except  in  comphance  with"  its 
permit.  If  a  source  makes  a  change  that 
violates  a  permit  term,  then  it  violates 
section  502(a).  If  it  makes  a  change  and 
no  longer  comphes  with  permit  terms 
that  remain  apphcable  on  their  face,  it 
also  violates  section  502(a).  In  short,  a 
source  may  hve  within  section  502(a) 
and  make  a  change  without  first  revising 
its  permit  if  it  can  and  does  operate  the 
change  while  continuing  to  comply  with 
all  of  its  apphcable  permit  terms. 

The  Agency  considers  the  preceding 
sentence  to  describe  the  legal  outer 
bounds  of  off-permit  changes  vmder 
section  502(a).  It  therefore  rejects  the 
interpretation  of  the  ciirrent  rule's  off- 
permit  provisions  that  would  allow 
sources  to  no  longer  comply  with  permit 
terms  that  remain  applicable  on  their 


face  but  that  the  source  beheves  to  be 
out-dated  because  it  changed  its 
operations  in  a  manner  not 
contemplated  by  the  permit.  In  today's 
notice,  EPA  proposes  to  revise 
§  70.4(b)(14)  to  clari^  that  off-permit 
changes  do  not  relieve  the  source  from 
complying  with  permit  terms  that 
remain  applicable  on  their  face. 

The  question  remains  whether  the  full 
extent  of  off-permit  changes  allowable 
under  section  502(a)  should  be  provided 
in  view  of  sections  502(b)(5)(A)  and 
504(a).  The  effect  of  the  proposed 
clarification  of  a  source's  abihty  to 
avoid  permit  terms  by  making  off-permit 
changes  could  largely  depend  on  the 
way  in  which  its  permit  is  written.  To 
the  extent  a  permit  requires  a  source  to 
conduct  its  operations  in  a  certain  way, 
there  may  be  little  or  no  abihty  on  the 
part  of  the  source  to  make  off-permit 
changes,  since  any  change  to  its 
operations  may  confhct  with  permit 
terms.  At  the  other  extreme,  to  the 
extent  a  permit  requires  a  source  to 
conduct  its  operations  in  a  certain  way 
only  under  certain  circimistances,  the 
source  may  well  be  able  to  more  or  less 
sidestep  its  permit  by  merely  changing 
those  circumstances.  For  instance,  a 
permit  that  requires  the  apphcation  of  a 
particular  control  technology  if  a  source 
uses  a  certain  fuel  in  a  boiler  unit  does 
not  constrain  the  operation  of  that  boiler 
unit  if  the  source  switches  fuels.  Where 
the  permit  is  written  in  such  a 
conditional  manner,  the  source  is  not 
violating  its  existing  permit  terms  when 
it  switches  to  a  different  fuel. 

To  give  effect  to  sections  502(b)(5)(A) 
and  504(a),  however,  a  permit  program 
may  not  allow  permits  to  be  so  narrowly 
vkTitten  as  to  guarantee  their  early 
obsolescence.  To  contain  the  potential 
realm  of  off-permit  changes,  a  source's 
permit  should  identify  and  make 
enforceable  the  apphcable  requirements 
with  which  the  soiarce  must  comply 
over  the  foreseeable  range  of  its 
operations.  Put  another  way,  permits 
should  be  crafted  to  remain  reasonably 
comprehensive  during  their  term.  So. 
under  the  preceding  example,  where  the 
source  is  designed  to  operate  its  boiler 
imit  using  alternative  fuels,  a  permit 
that  addresses  only  one  mode  of 
operation  would  not  satisfy  the  section 
504(a)  requirement  for 
comprehensiveness.  To  help  ensure  that 
permits  are  reasonably  comprehensive. 
EPA  is  proposing  a  minor  change  to  the 
current  rule  to  authorize  a  permitting 
authority  to  identify  and  include  in  a 
source's  permit  reasonably  anticipated 
alternative  operating  scenarios. 

In  addition  to  provisions  for  including 
alternative  operating  scenarios  in 
permits,  EPA  is  considering  whether  the 
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realm  of  ofT-permit  should  be  more 
directly  contained  by  limiting  the  kinds 
of  changes  that  can  be  made  off-permit. 
As  noted  above,  title  V  was  enacted  to 
provide  an  accurate,  enforceable 
compilation  of  the  requirements 
applicable  to  every  covered  source. 
When  a  source  makes  a  change  that 
triggers  a  newly  applicable  requirement 
not  contemplated  by  its  permit,  there  is 
a  public  interest  in  ensuring  that  the 
correct  requirements  are  identified  and 
made  enforceable.  The  source,  on  the 
other  hand,  has  an  interest  in  making 
changes  as  quickly  as  possible,  and  the 
changes  at  issue  here  by  definition  do 
not  jeopardize  the  source's  compliance 
with  itspermit. 

The  ePa  believes  that  a  source  should 
not  be  required  to  revise  its  permit 
before  making  a  change  (1)  that  it  can 
make  and  still  comply  with  its  existing 
permit,  and  (2)  that  decreases  emissions 
allowable  under  the  permit.^  In  the  case 
of  changes  that  decrease  allowable 
emissions,  the  public  interest  in 
reviewing  the  change  before  it  is  made 
is  offset  by  the  public  interest  in 
maximizing  emissions  decreases. 
Further,  such  changes  are  at  least 
sometimes  the  result  of  voluntary 
pollution  prevention  efforts,  which 
might  be  discouraged  by  requiring  a 
prior  permit  revision.  In  discussing 
when  a  source  could  make  a  change  that 
does  not  violate  permit  terms  but  does 
trigger  a  newly  applicable  requirement, 
the  litigants  in  the  part  70  litigation 
agreed  that  emissions-decreasing 
changes  should  not  await  permit 
revision. 

The  EPA  similarly  believes  that  a 
source  should  not  be  required  to  revise 
its  permit  before  making  a  change  while 
still  complying  with  its  permit,  if  the 
change  does  not  result  in  a  net  increase 
in  emissions  allowable  under  the 
permit.  When  a  no-net  increase  in 
allowable  emissions  is  expected,  the 
public's  interest  in  ensuring  that 
applicable  requirements  have  been 
correctly  Identified  and  made 
enforceable  is  adequately  served  by 
review  after  the  change  is  made.  The 
Agency  is  interested,  however,  in 
examples  of  changes  that  would  not 
cause  a  net  increase  in  allowable 
emissions  and  comments  on  how 
straightforward  determinations  of  a  no- 
net increase  in  such  emissions  would 


'The  change  need  not  decre2se  actual  emissions 
so  long  at  it  results  in  a  decrease  in  allowable 
emissions.  A  decrease  only  In  allowable  emissions 
could  occur  where  •  source  has  been  emitting  at 
levels  below  its  permit  allowables  and  then  makes 
a  change  that  results  in  the  source  being  subject  to 
a  more  stringent  limit  on  allowable  emissions  that 
nonetheless  requires  ru>  decrease  in  actual 
emissions  to  meet 


be.  The  Agency  also  solicits  comment 
on  whether  the  test  for  a  net  increase  in 
emissions  should  be  based  on  actual 
emissions  instead  of  allowable 
emissions  and  what  factors  the  Agency 
should  consider  in  implementing  such  a 
test. 

The  EPA  solicits  comment  on  whether 
a  change  that  meets  the  off-permit  test 
but  nonetheless  causes  allowable 
emissions  to  increase  (for  instance,  as  a 
result  of  the  addition  of  a  new  unit  or 
change  In  raw  materials  not  prohibited 
by  the  permit]  should  be  made  without 
first  revising  the  permit.  As  stated 
above,  the  Agency  does  not  believe  the 
statute  requires  that  part  70  permits 
effectively  cap  a  source's  allowable 
emissions.  A  source  may  be  able  to 
make  certain  emissions-increasing 
changes  and  still  operate  in  compliance 
with  its  permit.  At  the  same  time,  the 
public  interest  in  ensuring  that 
applicable  requirements  are  correctly 
identified  and  practically  enforceable  is 
greatest  in  the  case  of  emissions 
increases.  Arguably,  the  public  should 
have  an  opportunity  to  ensure  that  any 
increases  are  in  keeping  with  applicable 
requirements  and  that  any  limits  on 
those  increases  are  enforceable  before  a 
source  may  increase  its  allowable 
emissions  over  that  level  effectively 
established  by  its  current  permit.  TTie 
EPA  solicits  comment  on  whether  a 
source  should  be  allowed  to  make 
changes  meeting  the  off-permit  test 
writhout  first  revising  its  permit  even  if. 
those  changes  increase  allowable 
emissions. 

Some  have  urged  EPA  to  entirely 
foreclose  a  source's  ability  to  make  off- 
permit  changes  as  a  way  of  ensuring  that 
permits  are  comprehensive.  The  EPA 
solicits  comment  on  this  option.  The 
Agency  believes,  however,  that  this 
source  of  flexibility  is  likely  to  be 
important  to  a  source's  ability  to  meet 
not  only  changing  markets,  but  new 
standards.  Under  section  112,  EPA 
foresees  promulgating  a  potentially  large 
number  of  MACT  standards.  Sources 
will  become  subject  to  those  standards 
either  at  the  time  the  standards  are 
promulgated  or  on  making  changes  that 
trigger  the  application  of  the  standard. 
To  comply  with  those  standards, 
sources  may  well  need  to  make  changes 
before  their  permits  can  be  revised.  To 
the  extent  they  can  make  those  changes 
while  still  complying  with  their 
permits,  EPA  believes  they  should  be 
allowed  to  do  so.    ^ 

Even  though  the  Agency  believes  that 
at  least  some  changes  meeting  the  off- 
permit  test  can  be  made  without  first 
revising  the  permit,  it  believes  such 
changes  should  be  incorporated  into  the 
permit  within  a  reasonable  period  of 


time  after  the  source  begins  to  operate 
the  change.  As  also  noted  above,  the 
primary  purpose  of  part  70  permits  is  to 
compile  sources'  applicable 
requirements.  To  meaningfully  serve 
that  purpose,  part  70  permits  must  be 
kept  reasonably  up-to-date.  Sections 
502(b)  (9)  and  (10)  confirm  the  need  to 
keep  permits  reasonably  current.  As  also 
noted  above,  the  permitting  authority 
and  public  have  an  interest  in  ensuring 
that  applicable  requirements  have  been 
correctly  identified  and  made 
practically  enforceable.  Revising  the 
permit  within  a  reasonable  time  to 
reflect  an  off-permit  change  gives  the 
permitting  authority  and  the  public  an 
opportunity  to  provide  that  quality 
control.  Accordingly,  EPA  proposes  that 
a  source  be  required  to  submit  an 
application  to  revise  its  permit  to  reflect 
an  off-permit  change  within  6  months  of 
commencing  operation  of  that  change. 
Six  months  should  provide  the  source 
with  ample  time  to  prepare  a  permit 
application  and  should  not  prevent  the 
source  from  commencing  the  change 
when  it  needs  to. 

Since  a  source  could  wait  up  to  6 
months  before  filing  a  permit  revision 
application  for  a  change  that  it  had 
made  off-permit,  the  Agency  is 
proposing  to  largely  retain  the  current . 
rule's  requirement  that  a  source  provide 
contemporaneous  notice  to  the 
permitting  authority  and  EPA  of  off- 
permit  changes.  The  requirement  would 
be  revised  to  make  clear  that  only 
changes  that  render  a  source  newly 
subject  to  an  applicable  requirement 
must  be  reported.  Contemporaneous 
reporting  would  provide  the  permitting 
authority  and  EPA  with  an  early 
opportunity  to  ensure  that  the  source 
was  operating  the  change  in  compUance 
with  both  its  permit  and  the 
requirements  applicable  to  the  source  as 
a  result  of  the  change. 

C.  Operational  Flexibility  Provisions 

The  current  rule  provides  that  a 
source  can  make  several  types  of 
changes  without  ever  revising  its 
permit.  Most  of  these  changes  are 
defined  by  the  "operational  flexibility" 
provisions  of  the  rule,  so-called  because 
they  implement  section  502(b)(10).* 


«  Section  502(b)(10):  The  Administrator  shall 
promulgate  *  *  *  regulations  establishing  the 
minimum  elements  of  a  permit  program  *  *  * 
These  elements  shall  include  each  of  the  following: 
*  *  *  Provisions  to  allow  changes  within  a 
permitted  facility  (or  one  operating  pursuant  to 
section  S03(d))  without  requiring  a  permit  revision, 
if  the  changes  are  not  modiBcations  under  any 
provision  of  title  I  and  the  changes  do  not  exceed 
the  emissions  allowable  under  the  permit  (whether 
expressed  therein  as  a  rate  of  emissions  or  in  terms 
of  total  emissions:  Provided.  That  the  facility 
pn7\-ides  the  Administrator  and  the  permitting 


That  section  requires  that  the  minimimi 
elements  of  an  approvable  permit 
program  include  provisions  to  allow' 
changes  within  a  permitted  facility 
without  requiring  a  permit  revision,  so 
long  as  those  changes  do  not  constitute 
a  modification  under  any  provision  of 
title  I  or  increase  emissions  above 
permitted  levels.  An  additioiial  type  of 
change  not  requiring  permit  revision  is 
that  defined  by  the  "alternative 
scenarios"  provision  of  the  rule.  Since 
alternative  scenarios  do  not  implement 
section  502(b)(10),  they  are  not 
discussed  in  this  section  of  the 
preamble,  although  they  do  provide 
another  sort  of  operational  flexibility.  A 
minor  revision  to  the  alternative 
scenarios  provision  of  the  rule  is 
proposed  in  the  next  section  of  this 
preamble.'' 

The  current  ride  contains  three 
provisions  implementing  operational 
flexibility  under  section  502(b)(10).   . 
Section  70.4(b)(12)(i)  allows  a  source 
after  providing  tne  permitting  authority 
with  seven  days  prior  notice  to 
contravene  permit  terms  that  are 
imrelated  to  assuring  compliance  with 
applicable  requirements  (section      .   - 
502(b)(10)  changes).  Section 
70.4(b)(12)(ii)  authorizes  a  permitting 
authority  to  allow  a  source  to  opt  into 
an  emissions  trading  program  contained 
in  the  SIP,  but  not  necessarily  in  the 
permit,  to  comply  with  limits 
established  in  its  permit  (trading  based 
on  a  SIP).  Section  70.4(b)(12)(iii) 
requires  permitting  authorities  to  allow 
a  source  to  comply  with  an  independent 
emissions  cap  in  its  permit  through 
emissions  trading  when  the  source 
proposes  an  acceptable  trading  plan. 

Concerns  have  been  raised  about 
some  or  all  of  these  provisions  by  State 
and  local  agencies,  environmentalists, 
and  industry.  In  response  to  these 
concerns.  ePa  is  proposing  to  revise 
some  aspects  of  the  operational 
flexibihty  provisions  and  to  clarify  the 
operation  of  others.  This  section  of  the 
preamble  examines  each  of  the 
operational  flexibility  provisions  and 
the  proposed  changes  to  it  in  turn.  It  is 
important  first  to  understand  EPA's 
general  theory  for  implementing  section 
5G2(b)(10).  however,  before  discussing 
the  details  of  the  proposed  rule  changes. 


authority  with  written  notification  in  advance  of  the 
proposed  changes  which  shall  be  a  minimum  of  7 
days,  unless  the  [>ermitting  authority  provides  in  its 
regulations  a  different  timeframe  for  emergencies. 
(Parenthesis  missing  in  original.) 

'Other  regulatory  provisions  (e.g.,  the  off-permit 
provisions)  also  provide  sources  with  operational 
flexibilitv.  but  not  as  a  function  of  section 
502(b)(l6). 


1.  Statutory  Interpretation 

As  indicated  above.  EPA  believes  that 
section  502(b)(10)  requires  State  and 
local  permitting  authorities  to  provide  a 
minimimi  level  of  operational  flexibihty 
in  a  federally-approved  part  70  program. 
Several  of  the  petitioners  in  the  permits 
case,  however,  challenged  this  view. 
They  argued  that  section  506(a)  allows 
permitting  authorities  to  establish 
additional  permitting  requirements  that 
may  limit  operational  flexibility,  and 
further  that  section  116  of  the  Act 
secures  the  permitting  authorities'  rights 
to  enforce  any  requirement  respecting 
air  pollution  control  as  long  as  it  is  no 
less  stringent  than  Federal 
requirements.* 

The  EPA  believes  the  language  of 
section  502(b)  clearly  settles  the  issue. 
Section  502(b]  requires  EPA  to 
promulgate  regulations  establishing  the 
"minimum  elements"  of  a  State  or  local 
operating  permit  program.  It  then  lists 
what  these  elements  must  include,  and 
section  502(b)(lG)  is  one  of  the  specified 
elements.  Thus,  section  502(b)  requires 
that  operational  flexibihty  as  prescribed 
by  section  502(b)(10)  be  included  in  an 
approvable  permit  program. 

Section  506(a)  does  allow  a  permitting 
authority  to  adopt  additional  permitting 
requirements,  but  those  additional 
requirements  must  not  be  inconsistent 
with  the  Act.  and  the  Act  contains  a 
mandate  for  operational  flexibility  in  a 
federally-approved  permitting  program. 
Similarly,  while  petitioners  correctly 
point  out  that  section  116  gives  State 
and  local  authorities  considerable 
autonomy  in  operating  an  air  pollution 
control  program,  section  116  does  not 
alter  the  mandate  for  this  minimum 
element;  it  simply  preserves  the 
permitting  authority's  right  to  enforce 
its  own  air  pollution  control 
requirements. 

Various  groups  have  expressed 
differing  views  on  how  EPA  should 
require  permit  programs  to  meet  the 
Act's  mandate  for  operational  flexibility. 
Some  argue  that  section  502(b)(10) 
merely  authorizes  the  permitting 


'Section  506(a):  Nothing  in  this  title  shall  prevent 
a  State  *   *   'from  establishing  additional 
permitting  requirements  not  inconsistent  with  this 
Act.  142  U.S.C  7661e(a)) 

Section  116:  Except  as  otherwise  provided  in 
sections  (not  relevant  to  title  V)  nothing  in  this  Act 
shall  preclude  or  deny  the  right  of  any  State  or 
political  subdivision  thereof  to  adopt  or  enforce 
*   *   *  any  requirement  respecting  control  or 
abatement  of  air  pollution;  except  that  if  an 
emissions  standard  or  limitation  is  in  effect  under 
an  applicable  implementation  plan  or  under  section 
111  or  112,  such  Stale  or  political  subdivision  may 
not  adopt  or  enforce  any  emission  standard  or 
limitation  which  is  less  stringent  than  the  standard 
or  limitation  under  such  plan  or  section.  (42  U.S.C 
74161 


authority  to  put  alternative  scenarios 
into  a  source's  permit.  For  a  source 
which  anticipates  making  specific 
changes  in  its  operations,  its  permit  may 
be  written  to  identify  and  enforce  the 
apphcable  requirements  to  which  the 
source  would  become  subject  on  making 
the  specified  changes.  A  permit 
containing  such  alternative  scenarios 
allows  a  source  to  change  its  operations 
from  one  scenario  to  the  other  without 
requiring  a  permit  revision.  At  the  other 
extreme,  others  argue  that  section 
502(b)(10)  allows  sources,  after  7  days' 
notice,  to  implement  changes  at  the 
facihty  in  contravention  of  their  existing 
permit  terms  as  long  as  the  total 
allowable  emissions  from  the  permitted 
facility  do  not  increase. 

The  Agency  disagrees  with  both 
extremes.  Interpreting  section  502(b)(10) 
to  only  mandate  that  programs  provide 
for  the  inclusion  of  alternative  operating 
scenarios  in  permits  makes  the 
operational  flexibility  provision  a 
virtual  redundancy.  The  Agency  does 
not  believe  that  Congress  would  have 
included  section  502(b)(10)  in  the  1990 
Act  amendments  if  it  were  merely  a 
mandate  providing  for  permits 
containing  alternative  scenarios, 
because  section  504(a)  effectively 
requires  the  same.  As  explained  above, 
section  504(a)  provides  that  a  source's 
permit  must  contain  the  terms  and 
conditions  necessary  to  assure 
compliance  with  applicable 
requirements.  For  a  source  whose 
operations  change  in  routine  or 
foreseeable  ways,  its  permit  should 
accordingly  anticipate  those  changes 
and  specify  the  requirements  that  will 
apply. 

On  the  other  hand,  EPA  cannot 
support  the  idea  that  section  502(b)(10) 
obliges  permitting  authorities  to  allow 
unrestricted  ad  hoc  proposals  for 
emissions  shifts  across  the  permitted 
facility  after  only  7  days'  notice.  This 
interpretation  would  effectively  allow 
sources  at  will  to  revise  requirements  of 
the  Act,  revise  the  compliance 
requirements  in  their  permits,  or  both. 
Neither  practice  is  defensible  as  a  legal 
or  policy  matter,  for  they  would  render 
the  permit  unenforceable,  in  violation  of 
the  mandates  of  sections  502(b)(5)(A) 
and  504(a)  that  permit  programs  ahd  the 
permits  themselves  assure  compliance 
with  the  requirements  of  the  Act.' 


'The  current  rule  does  allow  sources  to  make 
some  changes  that  contravene  permit  terms. 
However,  the  rule's  defmitions  governing  seaion 
502(b)(10)  changes  ("section  502(b)(10)  change" 
and  "emissions  allowable  under  the  permit ')  are 
drawn  tightly  to  limit  such  changes  to  those  permit 
terms  that  are  unrelated  to  enforcing  the  applicable 
requirements  of  the  Act.  The  EPA  believes  that  such 
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In  view  of  the  necessarily  limited 
scope  of  section  502(b](10)  changes, 
EPA  interprets  this  section  primarily  as 
a  mandate  to  promote  emissions  trading 
within  pennitted  facilities  that  is 
consistent  with  the  applicable 
underlying  requirements.  The  EPA  does 
not  believe,  however,  that  Congress 
intended  to  create  free-floating  authority 
for  a  soiure  to  revise  unilaterally  the 
compliance  requirements  in  its  permit. 
The  combination  of  sections 
502(b)(5)(A).  502(b)(10),  and  504(a) 
appears  to  contemplate  changes  in  a 
facility's  operations  that  do  not  require 
rewnriting  the  permit  and  that  do  not 
increase  emissions  allowable  xmder  the 
permit.  This  is  a  reasonable  description 
of  a  well-crafted  emissions  trading  pl£ui 
with  compliance  terms  governing  pre- 
established  emissions  trading 
parameters.  The  common  theme  shared 
by  the  program  elements  EPA  is 
proposing  today  to  Implement  section 
502(b)(10)  is  that  they  provide 
opportunities  for  emissions  trading, 
while  requiring  that  the  trading  plans  be 
clearly  enforceable  according  to 
established  compliance  terms. 

2.  Section  502(b)(10)  Changes 

For  the  reasons  presented  above.  EPA 
considers  the  potential  scope  of  section 
502(bKlO)  changes  to  be  very  narrow. 
Many  State  and  local  agencies,  however. 
contend  that  section  502(b)(10)  changes 
are  illegal,  unworkable,  and  unwise. 
They  argue  that  these  changes  allow  a 
permittee  to  violate  its  permit  terms 
without  going  through  a  permit  revision 
process,  in  violation  of  sections 
502(b)(5)(A).  502(b)(6).  and  504(a).  As  a 
policy  matter,  they  argue  that  the 
section  502(b)(10)  change  process  will 
be  susceptible  to  misuse  and  possible 
abuse  by  permittees  seeking  to  confuse 
the  permitting  authority  and  avoid 
enforcement  actions. 

As  noted  above,  EPA  views  section 
502(b)(10)  changes  as  providing  an 
opfX)rtunity  for  a  source  to  clean  up  its 
permit  by  avoiding  compliance  with 
provisions  that  unnecessarily  constrain 
its  operations  in  ways  unrelated  to 
implementing  the  Act's  requirements. 
However,  EPA  now  believes  that  section 
502(b)(10)  changes  will  create  a 
mechanism  that  could  potentially  wreak 
havoc  with  orderly  compliance 
determinations  under  the  permit. 

As  permitting  authorities  began 
developing  programs  and  probing  the 
operation  of  this  provision,  it  became 
clear  that  determining  what  qualified  as 


changes  are  only  available  in  •  case  where  some 
extraneous  term  lias  found  Its  way  into  the 
federal  ly«nforcsable  part  of  the  permit  A  well- 
drafted  permit  should  not  coDtala  any  terms  subject 
to  section  502(b}(10)  changes. 


a  section  502(b)(10)  change  is  a  delicate 
evaluation  of  just  what  terms  are 
absolutely  necessary  to  enforce 
applicable  requirements.  At  its  root,  this 
evaluation  involves  the  fundamental 
question  of  applicability:  are  the  permit 
terms  justified  by  the  applicable 
requirements?  The  process  for  these 
changes  allows  the  source  to  make  these 
determinations  imilaterally  and  act  on 
them  after  only  7  days'  notice,  with  the 
likelihood  that  neither  the  permitting 
authority  nor  EPA  will  have  reviewed 
them  in  any  detail,  and  with  no 
systematic  opportimity  for  review  by  the 
public.  A  permit  with  a  series  of  section 
502(b)(10)  notices  attached  to  it  voiding 
various  permit  terms  would  be  a 
cumbersome  document  to  enforce  at 
best,  and  may  include  mistaken 
determinations  of  inapplicability  which 
would  cloud  the  enforcement  of  the 
permit  terms  which  are  avoided  by 
.  using  the  section  502(b)(10)  change 
notices. 

The  Agency  believes  that  the  risks 
posed  by  this  mechanism  far  outweigh 
the  relatively  slight  contribution  it 
makes  to  a  permittee's  operating 
flexibility.  One  central  goal  of  the 
permit  program  is  to  settle  disputes  in 
the  permit  issuance  prcxress  about  the 
applicability  of  the  Act's  requirements 
at  a  source  and  to  keep  such  disputes 
out  of  enforcement  actions.  Section 
502(b)(10)  changes  could  inject  such 
disputes  into  erdorcement  action  where 
a  facihty  claims  to  have  properly 
avoided  a  permit  term  that  die 
permitting  authority  seeks  to  enforce. 
Litigating  the  availability  of  the  section 
502(b)(10)  process  to  avoid  the  permit 
term  woidd  basically  reopen  the 
question  of  the  applicability  of  the 
permit  term  and  the  underlying 
applicable  reauirement  to  the  facility. 

Moreover,  tne  permit  issuance  process 
already  protects  a  source's  interest  in 
avoiding  permit  terms  unrelated  to  the 
Act's  requirements.  If  a  permit  contains 
an  unnecessary  or  extraneous  term,  the 
facility  will  have  good  grounds  to 
challenge  it  in  the  permit  issuance 
process,  and  ultimately  to  seek  review 
in  State  court.  This  is  the  forum  where 
such  fundamental  disputes  of 
applicability  are  appropriately  resolved, 
not  with  a  unilateral  7-day  notice. 
Section  502(b)(10)  changes  give  the 
source  another  opportunity  for 
contesting  applicability,  and  arguably 
rewards  a  source  that  is  not  diligent  in 
scrutinizing  the  basis  for  the  pennit 
terms  established  in  the  pennit  issuance 
process. 

Consequently,  EPA  proposes  today  to 
eliminate  section  502(b)(10)  changes  as 
a  mechanism  for  implementing 
operational  flexibility.  The  Agency 


solicits  comment  on  the  rationale  for 
this  proposed  elimination. 

3.  Trading  Under  Permitted  Emissions 
Caps 

Section  70.4(b)(12)(iii).  as  described 
earlier,  requires  permitting  authorities 
to  allow  a  source  to  comply  vkdth  a 
certain  type  of  cap  through  emissions 
trading  if  it  can  suggest  a  workable 
trading  program.  The  type  of  cap 
eligible  for  trading  under  this  section  is 
a  cap  the  source  undertakes  in  its  part 
70  permit  to  limit  emissions 
independent  of  any  applicable 
requirement,  usually  to  avoid  an 
applicable  requirement  to  which  the 
source  would  otherwise  be  subject. 

Several  State  and  local  agencies  have 
expressed  concern  that  this  provision 
requires  them  to  approve  emissions 
trading  proposals  that  they  would  find 
inadequate  absent  the  mandate  of 
section  502(b)(l0).  They  are  also 
concerned  that  the  trading  regime 
established  pursuant  to  this  provision 
would  supplant  enforcement  or  other 
requirements  associated  with 
underlying  applicable  requirements, 
perhaps  imdoing  a  permitting 
authority's  decisions  regarding  whether 
and  how  to  include  emissions  trading  in 
its  SIP.  In  addition,  some  State  and  local 
agencies  are  concerned  that  this 
provision  is  designed  to  authorize 
sources  to  create  ad  hoc  bubbles  after 
only  7  day's  notice. 

Industry,  for  its  part,  has  objected  to 
the  fact  that  the  benefit  of  this  provision 
is  only  available  when  a  State  or  local 
agency,  in  its  discretion,  allows  a  source 
to  establish  a  cap  in  its  permit.  They 
argue  that  this  provision  can  hardly  be 
considered  adequate  implementation  of 
section  502(b)(10)'s  "mandate"  to 
provide  operational  flexibility  if  State  or 
local  agencies  can  unilaterally  block  the 
use  of  the  provision  by  simply  refusing 
to  grant  caps. 

'The  Agency  proposes  to  retain  this 
provision  as  the  basic  mandate  for 
implementing  section  502(b)(10),  but  to 
revise  it  to  address  the  concerns 
expressed  by  permitting  authorities  and 
by  industry.  As  to  permitting 
authorities'  concerns,  the  proposed  rule 
makes  clear  that  a  permitting  authority 
must  allow  trading  if  it  determines  that 
the  trading  plan  proposed  by  the  source 
is  consistent  with  all  applicable 
requirements  (including  any  SIP 
provisions  governing  trading)  and  meets 
the  criteria  for  responsible  emissions 
trades  (described  below).  The  permitting 
authority  retains  its  discretion  to 
evaluate  proposed  trading  plans  using 
those  criteria.  Of  course,  this  provision 
also  creates  an  obligation  for  the 
permitting  authority  to  evaluate 


proposed  trading  plans,  and  its  exercise 
of  discretion  will  be  subject  to  the 
appropriate  standard  of  review 
applicable  in  State  coiul  where  a  permit 
applicant  believes  the  permitting 
authority  has  arbitrarily  rejected  a 
trading  proposal.  The  permitting 
authority  may  not  reject  a  trading 
proposal  simply  because  as  a  matter  of 
policy  it  does  not  allow  trading  in 
circumstances  when  SIP  or  other 
applicable  requirements  would  not 
otherwise  restrict  such  trading. 

The  Agency  also  proposes  to  revise 
the  language  in  the  current  rule  to 
clarify  that  any  emissions  trading  plan 
deve.lc!.;  1  pursuant  to  this  provision 
should  operate  independently  of  the 
measures  a  source  undertakes  to  meet 
(as  opposed  to  avoid)  applicable 
requirements.  This  provision  would 
require  the  permitting  authority  to 
consider  emissions  trading  plans 
designed  to  comply  with  emissions  caps 
that  the  permitting  authority  establishes 
in  the  part  70  permit  in  addition  to 
applicable  requirements.  The  rule 
would  go  on  to  specify  that  the  permit 
must  in  addition  require  compliance 
with  all  applicable  requirements. 
Further,  if  an  emissions  cap  is 
established  in  the  permit  pursuant  to  a 
requirement  in  the  SIP,  and  the  SIP  does 
not  provide  for  emissions  trading  to 
demonstrate  compliance  with  the  cap. 
the  mandate  in  the  SIP  for  line-by-line 
compliance  under  the  cap  controls.  The 
section  502(b){10)  emissions  trading 
provision  therefore  attaches  only  where 
the  part  70  permit  alone  creates  the  cap, 
not  where  the  underlying  applicable 
requirement  provides  for  one. 

As  to  State  and  local  agency  concern 
over  ad  hoc  bubble  authority,  EPA 
proposes  to  clarify  what  is  implicit  in 
the  current  rule.  "That  is,  the  compliance 
terms  governing  emissions  trading 
under  permit  caps  must  be  established 
along  with  the  cap  in  a  permit  issuance 
or  revision  process  subject  to  public 
review  and  comment.  All  the  terms  and 
conditions  of  any  emissions  trading 
plan  must  be  contained  in  the  permit. 
The  function  of  the  7-day  notice  under 
this  provision  is  not  to  establish  the 
terms  of  emissions  trading,  but  rather  to 
notify  the  permitting  authority  and  EPA 
that  the  soin-ce  is  utilizing  the  trading 
opportunities  already  provided  for  in 
the  permit. 

In  response  to  industry's  concern, 
EPA  is  proposing  to  revise  the  language 
of  the  current  rule  to  require  permitting 
authorities  to  grant  a  source's  request  to 
establish  as  well  as  trade  under  an 

.independent  cap.  if  the  soiu'ce  proposes 
an  acceptable  cap  and  trading  plan.  The 

-Agency  understands  industry's  concern 
about  the  potential  unavailability  of 


trading  imder  this  provision  as  currently 
drafted,  although  EPA  did  not  ex-pect 
permitting  authorities  to  arbitrarily 
reject  well-crafted  caps.  As  provided 
above  for  trading,  permitting  authorities 
would  have  discretion  to  reject 
proposed  caps  if  they  were  not  allowed 
under  the  relevant  applicable 
requirement(s)  or  did  not  meet  the 
relevant  criteria  described  below  for 
trading  under  SIPs.  Permitting 
authorities  would  also  have  the  same 
duty  to  scrutinize  proposed  caps  and 
approve  them  if  they  do  meet  these 
criteria. 

The  Agency  believes  that  affording 
sources  an  opportunity  to  p'^^tablish  an 
emissions  cap  and  an  opportunity  to 
comply  with  that  cap  through  trading  is 
an  appropriate  means  of  implementing 
section  502(b)(10).  Accordingly,  a 
source  could  request  an  emissions 
trading  plan  to  meet  a  cap  that  would 
allow  the  source  to  shift  emissions 
among  several  emissions  units  operating 
under  the  cap.  At  the  same  time,  the 
permit  must  contain  the  emission  limits 
and  compliance  terms,  including 
monitoring,  that  are  necessary  to  assure 
compliance  with  SIP  limits  and  other 
applicable  requirements.  Indeed,  it 
would  probably  behoove  the  source  to 
attempt  to  employ  the  same  monitoring 
regime  for  both  the  applicable 
requirements  and  the  cap. 

In  addition,  a  source  could  request  a 
cap  that  would  restrict  total  plant 
emissions  of  a  particular  pollutant 
(including  emissions  of  that  pollutant 
from  new  or  modified  units  and 
activities)  at  an  emissions  level  that 
would  avoid  a  specific  applicable 
requirement.  Two  examples  serve  to 
illustrate  traditionally  accepted  options 
for  such  cap  development.  First,  a 
source  that  must  obtain  a  part  70  permit 
because  it  is  already  major  for  NOx 
emissions  might  wish  to  avoid  also 
being  major  for  volatile  organic 
compounds  (VOC)  emissions  in  order  to 
avoid  the  reasonably  available  control 
technology  (RACT)  requirements  that 
apply  only  to  major  VOC  sources  (e.g., 
for  this  example,  sources  of  100  or  more 
tons  per  year  (tpy)  VOC's  are  major).  To 
accomplish  this  result,  the  source  could 
establish  in  its  part  70  permit  an 
enforceable  emissions  cap  for  VOC's  of 
99  tpy  and  an  enforceable  means  to 
track  total  plantwide  VOC  emissions 
from  the  source  (including  any 
emissions  from  new  or  modified  units). 
Compliance  with  such  a  cap  would  have 
the  effect  of  insulating  the  source  from 
the  RACT  requirement  to  which  any 
major  source  of  VOC's  would  be  subject. 

Second,  a  plant-wide  emissions  limit 
could  be  set  for  a  major  source  of  VOC's 
at  a  level  which,  if  not  exceeded,  would 


allow  the  source  to  avoid  triggering 
preconstruction  review  under  part  C  of 
the  Act  even  when  it  made  physical 
changes  that  increased  VOC  emissions. 
In  this  example,  the  cap  would  be  set  at 
a  VOC  emissions  level  which  is 
representative  of  actual  source 
emissions  over  the  preceding  5-year 
(contemporaneous)  period  plus  an 
amount  just  below  the  significance  level 
defining  a  major  modification  for  VOC 
(i.e.  40  tpy).  If  a  practical,  enforceable 
means  can  be  defined  in  the  permit  to 
track  emission  changes  from  new  as 
well  as  existing  emissions  sources  at  the 
plant,  then  compliance  with  the  cap 
would  avoid  the  triggering  of  otherwise 
applicable  PSD  requirements. 

In  designing  a  cap  such  as  in  the 
second  example,  it  is  important  to 
remember  that,  by  its  terms,  section 
502(b)(10)  cannot  accommodate  title  I 
modifications.  As  explained  earlier, 
EPA  believes  that  the  better 
interpretation  of  the  term  "title  I 
modifications"  would  include  changes 
subject  to  a  SlP-approved  minor  NSR 
program.  Industry  representatives  have 
expressed  concern  that  under  this 
interpretation  of  title  I  modifications, 
the  utility  of  section  502(b)(10)  trading 
could  be  significantly  limited  to  the 
extent  changes  made  pursuant  to  a 
trading  regime  were  minor  NSR 
modifications.  They  contend  that  under 
this  interpretation  such  changes  would 
be  outside  the  scope  of  section 
502(b)(10)  and  would  require  permit 
revision,  even  if  they  did  not  exceed  the 
cap  established  in  the  permit. 

The  Agency  believes  that  section 
502(b)(10)  trading  plans  need  not  be 
circumscribed  by  State  or  local  minor 
NSR  programs.  The  effect  of  a  minor 
NSR  program  on  trading  plans  would 
initially  depend  on  the  scope  and 
design  of  the  minor  NSR  program.  The 
more  inclusive  the  minor  NSR  program, 
the  greater  the  likelihood  that  a  trade 
might  involve  a  minor  NSR 
modification.  At  the  same  time,  a  minor 
NSR  program  that  allows  a  source  to 
undertake  a. practicably  enforceable 
emissions  cap  to  avoid  the  need  for 
modification-by-modification 
application  of  minor  NSR  requirements 
would  allow  section  502(b)(10)  trading 
plans  to  avoid  the  same. 

Regardless  of  the  availability  of 
emissions  caps  under  a  minor  NSR 
program,  trading  plans  could  be 
developed  consistent  with  section 
502(b)(10)  to  the  extent  the  plans 
anticipated  and  provided  for  minor  NSR 
requirements  that  the  source  would 
have  to  meet  as  a  result  of  changes  made 
pursuant  to  the  trading  plan.  As 
described  in  more  detail  later  in  this 
preamble,  permitting  authorities  could 
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use  the  device  of  "advance  NSR"  to 
avoid  inodification-by-modincation 
application  of  minor  NSR  requirements. 
The  EPA  expects  that  a  source  may 
often  be  able  to  anticipate  both  the 
prospective  minor  modifications  that 
would  occiu-  at  a  facihty  as  a  result  of 
trading,  as  well  as  the  technology  or 
other  minor  NSR  requirements  that 
would  apply  as  a  result  of  the 
modification.  To  the  extent  the  trading 
plan  provided  for  these  requirements  to 
be  met  when  the  changes  are  made,  the 
changes  themselves  would  at  that  time 
not  trigger  NSR  and  thus  would  not  be 
title  I  modifications. 

It  is  also  worth  noting  that  the 
Agency's  regiilations  at  40  CFR  51.160- 
164  give  permitting  authorities 
significant  discretion  in  shaping  their 
minor  NSR  programs  to  meet  the 
statutory  requirements  of  section 
110(a)(2)(C)  of  the  Act  This  discretion 
would  enable  permitting  authorities  to 
tailor  their  minor  NSR  programs  to 
better  fit  the  desired  shape  of  emissions 
trading  programs  under  proposed 
§  70.40>)(12).  provided  that  the  structure 
of  any  program  or  cap  would  adequately 
safeguard  all  applicable  ambient 
constraints  (e.g.,  national  ambient  air 
quality  standards).  This  limitation  might 
constrain  caps  to  VOC  emissions  trades 
unless  additional  ambient  safeguards 
are  added  for  other  criteria  pollutants 
(e.g.,  PM-10  or  S02).  For  instance,  a 
permitting  authority  that  wanted  to 
make  full  use  of  emissions  trading 
under  proposed  §  70.4(b)(12)  could  as 
part  of  its  minor  NSR  program  allow 
sources  to  establish  plant-wide 
emissions  caps  that  are  practicably 
enforceable  for  the  combination  of  new 
and  existing  emissions  units  at  the  plant 
site.  Individual  changes  under  this  cap 
would  then  not  trigger  either  major  or 
minor  NSR  and  would  fall  within  the 
scope  of  section  502(b)(10). 

These  options  for  cap  development 
should  effectively  address  many  of  the 
concerns  that  have  been  raised  by 
industry  about  the  potential  effect  of 
minor  NSR  on  a  source's  abihty  to  trade. 
In  addition  to  these  options,  it  should  be 
noted  that  today's  proposal  contains 
other  provisions  that  would  also  be 
useful  in  addressing  these  concerns.  As 
previously  described,  the  proposal 
would  provide  that  changes  qualifying 
for  off-permit  treatment  could  be  made 
before  even  a  permit  revision 
application  is  submitted.  Moreover, 
changes  not  quafifying  for  off-permit 
treatment  might  qualify  for  the 
streamlined  permit  revision  tracks 
(described  later  in  this  notice)  that  allow 
a  source  to  begin  operation  of  the 
change  as  early  as  the  day  it  submits  its 
permit  application.  These  proposed 


provisions  would  reduce  delay  and 
opportunity  costs  to  affected  sources. 
The  Agency  solicits  comment  on 
whether  these  aspects  of  the  proposal 
together  with  the  options  for  cap 
development  and  "advance  NSR"  noted 
above  would  adequately  address  the 
concerns  raised  by  industry  while 
assuring  compliance  with  the  Act. 

The  foregoing  discussion  on  caps 
points  out  the  ramifications  of  the 
intersection  of  minor  NSR  and  part  70 
permit  revision  requirements  generally 
for  plant-wide  caps,  whether  or  not 
developed  pursuant  to  the  part  70 
provisions  implementing  section 
502(b)(10).  Fla.it-wide  caps  currently 
are  being  used  to  both  limit 
applicability  (as  in  the  case  of  a  NSR 
cap)  and  as  an  air  quality  management 
tool  (as  in  the  case  of  a  ratcheting  cap 
within  the  Regional  Clean  Air 
Incentives  Market  program  in  the  South 
Coast  Air  Quality  Management  District 
of  California).  The  EPA  believes  that 
plant-wide  caps  represent  a  sound 
alternative  for  sources  seeking  to 
maximize  their  production  flexibility 
while  still  meeting  Act  mandates. 
However,  under  either  the  current  or 
proposed  part  70,  care  must  be  used  in 
constructing  caps  to  avoid  triggering 
part  70  permit  revision  requirements. 

The  Agency  wishes  to  clarify  that 
neither  the  proposal  nor  the  current  rule 
would  interfere  with  the  establishment 
of  other  plant-vdde  caps  set  by 
permitting  authorities  that  are  in 
addition  to  applicable  requirements.  It 
notes  that  changes  at  a  source  op>erating 
in  compliance  with  a  plant-wide  cap 
developed  by  a  State  or  local  agency 
would  not  need  a  permit  revision, 
provided  the  change  did  not  violate  an 
existing  permit  term  or  trigger  an 
applicable  requirement  to  which  the 
source  was  not  previously  subject. 

4.  Trading  Under  the  Implementation 
Plan 

As  noted  above,  §  70.4(b)(12)(ii) 
authorizes,  but  does  not  require, 
permitting  authorities  to  allow  a  soim;e 
to  engage  in  emissions  trading  as 
provided  by  the  applicable 
implementation  plan  without  revising 
its  permit.  Environmental  groups  argue 
that  this  provision  creates  the  risk  of  a 
"shell  game"  in  which  neither  the 
permit  nor  the  SIP  contain  adequate 
compliance  requirements  to  assure  that 
the  emissions  trades  allowed  are 
enforceable.  They  believe  that  after 
incorporating  carefully  crafted  emission 
limits  into  the  permit  at  issuance,  a 
source  could  send  in  a  7-day  notice  to 
opt  into  a  SIP  trading  regime  that  no  one 
scrutinized  at  permit  issuance. 


In  response  to  this  concern,  the 
proposed  part  70  revisions  would 
require  that  the  permit  identi  fy  as  part 
of  a  permit  issuance,  renewal,  or 
significant  permit  revision  process  those 
permit  terms  which  may  be  replaced 
with  the  emissions  trading  provisions  in 
the  implementation  plan. 

A  similar  concern  has  been  expressed 
that  this  provision  allows  sources  to 
replace  enforceable  emission  limits  in 
the  permit  with  as  yet  imdefined  trading 
programs  in  SIP's.  The  Agency's 
response  is  that  the  trading  provisions 
which  a  source  may  use  under  this 
provision  must  be  approved  into  the  SIP 
through  a  process  that  involves 
rulemaking  on  the  State  or  local  level 
(including  a  hearing)  and  on  the  Federal 
level  with  public  notice  and  an 
opportunity  for  pubUc  comment.  As 
EPA  stated  when  it  promulgated  this 
provision,  there  are  currently  no 
approved  SIP's  that  are  designed  to 
implement  these  trading  provisions  (57 
FR  32268).  If  permitting  authorities 
choose  to  develop  such  SIP 
requirements,  the  public  will  have 
ample  opportunity  to  scrutinize  the 
ability  of  a  SIP  trading  plan  to  supply 
the  compliance  terms  that  would 
replace  permit  terms. 

Furthermore,  EPA  envisions  that  there 
will  be  substantial  effort  required  to 
formulate  such  SIP  provisions,  which 
would  be  roughly  analogous  to 
developing  a  general  permit  within  the 
SIP  consistent  with  the  criteria  for 
emissions  trading  outlined  below  for 
classes  of  emissions  trades  at  source 
categories.  One  reason  EPA  has  made 
this  method  for  implementing  section 
502(b](10)  optional  for  permitting 
authorities  is  that  it  would  entail  a 
significant  restructuring  of  existing  SIP's 
to  accomplish.  Moreover,  such  SIP's 
would  have  to  supply  sufficient  detail  to 
enforce  compliance  with  the  level  of 
emissions  reduction  required  by  the 
permit  term  that  the  SIP's  requirements 
could  replace.  If  any  party  believed  that 
a  proposed  SIP  revision  did  not  contain 
sufficiently  clear  or  detailed  compliance 
requirements,  they  could  challenge  the 
SIP  proposal  or  the  proposed  permit 
that  identified  the  units  eligible  for  such 
trading  based  on  its  failure  to  include 
enforceable  emission  limitations 
consistent  with  section  110(a)(2)(A)  of 
the  Act.  Therefore,  there  is  no  risk  of  a 
"shell  game"  in  which  the  public 
searches  fruitlessly  in  the  permit  or  the 
SIP  for  enforceable  compUance  terms. 

5.  Criteria  for  Emissions  Trading 
Provisions 

As  a  result  of  the  above  interpretation 
of  section  502(b)(10)  and  other  elements 
of  the  part  70  rule,  EPA  anticipates  that 


State  and  local  permitting  authorities 
will  be  evaluating  proposals  for 
emissions  caps  and  trading  plans  in  a 
variety  of  contexts.  Therefore.  EPA 
believes  it  is  useful  to  emphasize  the 
key  criteria  it  has  identified  for 
evaluating  emissions  caps  and  trading 
caps.  These  criteria  are  drawn  from 
EPA's  Emissions  Trading  Policy 
Statement  (51  FR  433814  (Dec.  4, 1986), 
hereinafter  tEe  ET  Policy)  and  the  final 
Economic  Incentive  Program  Rules  (59 
FR  16690  (April  17. 1994).  hereinafter 
the  EIP  rule.  See  also  the  preamble  to 
the  final  part  70  rules  (57  FR  32268). 
Although  each  of  these  prior  statements 
discusses  emissions  caps  or  trading  in  a 
slightly  different  context  (e.g.,  setting  up 
an  entire  program  as  opposed  to 
determining  an  emissions  reduction 
credit  at  an  individual  source  or 
establishing  a  plant-wide  emissions  cap 
below  which  a  particular  requirement 
such  as  major  NSR  or  112(g)  would  not 
apply  for  that  polhitant),  there  are 
critical  criteria  that  run  through  all 
responsible  emissions  caps  or  trading 
plans  as  they  would  apply  in  the 
context  of  this  rule. 

a.  Quantifiable.  Emissions  being 
capped  or  traded  in  an  emissions 
trading  plan  must  be  quantifiable.  There 
must  be  a  workable,  reliable  method  for 
determining  the  amount  of  emissions 
being  counted  towards  a  cap  or  being 
traded.  "Quantification  may  be  based  on 
emissions  factors,  stack  tests,  monitored 
values,  operating  rates  and  averaging 
times,  process  or  production  inputs, 
modeling,  or  other  reasonable 
measurement  practices.  The  same 
method  of  calculating  emissions  should 
generally  be  used  to  quantify  emission 
levels  both  before  and  after  the 
reduction"  (ET  Policy,  51  FR  43832,  see 
^  also  final  EIP  preamble,  59  FR  16689). 
For  example,  emission  sources  that  are 
regulated  by  work  practice  standards 
because  emissions  are  difficult  to 
quantify  using  an  emission  limit  would 
be  unlikely  candidates  for  inclusion  in 
an  emissions  cap  or  trading  plan,  absent 
some  new  development  in  measurement 
or  monitoring  methodology. 

b.  Enforceable.  The  emissions  cap  or 
trading  plan  must  be  embodied  in  a 
federally-enforceable  instrument  with 
clear  and  unambiguous  compliance 
requirements  which  EPA.  the  permitting 
authority,  and  citizens  may  readily 
enforce  as  a  practical  matter.  Typically 
this  will  be  the  part  70  permit,  although, 
as  discussed  above,  it  may  also  be  the 
SIP.  An  emission  limit  must  also  be 
practicably  enforceable,  with 
monitoring  and  recordkeeping 
requirements  that  match  the  emissions 
limits  and  averaging  time  designed  into 
the  emissions  trading  plan.  "Bubbles 


should  be  incorporated  in  an 
enforceable  compliance  instrument 
which  requires  recordkeeping  based  on 
the  averaging  period  over  which  the 
bubble  is  operating,  so  it  may  easily  be 
determined  over  any  single  averaging 
period  that  bubble  limits  are  being  met" 
(ET  Policy,  51  FR  43832). 

c.  Repljcable.  Caps  and  trading 
procedures  should  be  structured  so  that 
two  independent  entities  applying  the 
procedures  would  obtain  the  same 
result  when  determining  compliance 
with  the  emission  cap  or  trading 
provisions.  In  the  context  of  an 
emissions  cap  or  trading  plan  approved 
into  a  permit,  this  involves  objective 
methods  of  quantifying  and  accotmting 
for  emissions.  "All  source-specific 
program  requirements  must  be 
structured  in  such  a  way  that  both 
inspectors  and  facility  ovmers  can  judge 
the  compliance  status  of  a  faciUty  at  any 
time.  *  •  *  This  will  require  an 
authoritative,  reliable  repository  of  all 
relevant  information  at  each  facility" 
(EIP  rule,  59  FR  16690). 

d.  Surplus.  Where  a  permitting 
authority  is  establishing  SIP  rules  to 
authorize  trading  at  permitted  facilities, 
as  described  above,  those  rules  must  be 
consistent  with  the  assumptions  made 
in  the  demonstration  of  reasonable 
further  progress,  attainment,  or 
maintenance  supporting  the  SIP.  For 
example,  emissions  reductions  which  a 
source  may  use  as  an  emissions 
reduction  credit  in  any  trading  r\Je 
must  not  already  be  refied  upon  for  SIP 
planning  purposes  (see  generallv  ET 
Policy,  51  FR  43832),  nor  may  the 
reductions  be  otherwise  required  under 
any  provision  of  the  Act. 

e.  Accountable.  Correspondingly,  the 
reasonable  further  progress,  attainment, 
or  maintenance  demonstration  must 
account  for  the  aggregate  effect  of  the 
emissions  cap  or  trades  allowed  under 
any  such  cap  or  trading  rules  (see  57  FR 
32268). 

D.  Other  Elements  of  the  Rule  Providing 
Operational  Flexibility 

Beyond  the  mandate  in  section 
502(b)(10),  the  current  rule  requires  that 
permit  programs  contain  other  elements 
providing  operational  flexibility.  The 
Agency  is  proposing  to  retain  these 
provisions  with  minor  adjustments 
subsequently  described. 

1.  Emissions  Trading  Based  on 
Applicable  Requirements 

Section  70.6(a)(8)  of  the  current  rule 
requires  that  permits  state  that  no 
permit  modification  shall  be  required 
under  approved  economic  incentive  and 
similar  programs  for  changes  that  are 
provided  for  in  the  permit.  Section 


70.6(a)(10)  further  provides  that  permits 
must  also  include  terms  and  conditions 
for  emissions  trading  where  the 
applicant  requests  them  and  the 
underlying  applicable  requirements 
provide  for  emissions  trading  without 
requiring  a  case-by-case  review  of  each 
emissions  trade. 

Several  of  the  petitioners  in  the 
permits  case  expressed  concern  that  the 
rule  is  not  clear  that  economic  incentive 
programs  must  be  approved  in  the  SIP 
and  that  the  permit  terms  and 
conditions  governing  the  trading  must 
be  established  in  the  permit  pursuant  to 
procedures  that  involve  public 
comment.  They  also  objected  that  these 
provisions  improperly  require  a 
permitting  auftiority  to  include  trading 
requirements  in  a  permit,  preempt'ng 
their  authority  to  deny  emissions 
trading  to  sources. 

The  Agency  is  not  proposing  to 
change  these  provisions  significantly, 
other  than  to  clarify  in  §  70.6(a)(8)  that 
any  economic  incentive  or  similar 
program  or  process  providing  for 
emissions  trading  in  the  permit  must 
first  be  approved  in  an  implementation 
plan  or  other  applicable  requirement. 
Both  provisions  read  in  context  make 
clear  that  the  permit  must  contain  the 
compliance  terms  and  conditions 
governing  any  emissions  trades 
authorized  in  the  permit  pursuant  to 
these  requirements.  Section  70.6(a)(8) 
requires  that  any  emissions  trading 
changes  must  be  provided  for  in  the 
permit.  Nothing  in  that  section  removes 
the  obligation  for  all  permits  to  have 
terms  and  conditions  pursuant  to 
§§  70.6(a)  and  (c)  to  assure  compliance 
with  all  permit  terms,  including  the 
trading  provisions.  Section  70.6(a)(10) 
explicitly  refers  to  the  rest  of  §§  70.6(a) 
and  (c)  in  directing  that  compliance 
terms  must  be  in  the  permit.  Therefore, 
when  the  permit  is  issued,  the  pubUc 
will  have  ample  opportunity  in  the 
permit  issuance  process  to  scrutinize 
those  compUance  terms  governing  the 
emissions  trades. 

The  Agency  does  not  agree  that  these 
trading  provisions  preempt  the 
discretion  of  State  and  local  permitting 
authorities.  Rather,  these  provisions 
require  a  permitting  authority  to  include 
in  the  permit  emissions  trading 
opportunities  already  contained  in  the 
underlying  applicable  requirements. 
Note,  however,  that  where  tlie 
opportunity  for  trading  to  meet  an 
applicable  requirement  is  optional  and 
subject  to  the  discretion  of  the 
permitting  authority,  this  discretion  is 
limited  by  the  requirement  in 
§  70.6(a)(10)  which  requires  the 
permitting  authority  to  provide  for  such 
trading.  Conunenters  may  raise  any 
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complaint  they  may  have  with  the 
appropriateness  of  mandatory  emissions 
trading  when  the  applicable 
requirement  is  established,  through 
either  an  approval  or  rulemaking 
process  for  a  SIP  or  Federal  standard. 
The  permitting  authority  will  be 
required  to  incorporate  the  applicable 
requirement  and  its  trading  opportunity 
into  the  permit. 

2.  Alternative  Operating  Scenarios 

Section  70.6(a)(9)  requires  that 
reasonably  anticipated  alternative 
operating  scenarios  must  be  provided 
for  in  the  permit  to  the  extent  all 
scenarios  comply  with  applicable 
requirements.  The  current  rule  specifies 
that  the  permitting  authority  include 
such  scenarios  in  the  permit  at  the 
request  of  the  source.  As  explained 
above,  the  inclusion  of  all  reasonably 
foreseeable  alternative  scenarios  in  the 
permit  is  important  to  the  permit's 
comprehensiveness.  The  Agency  is 
therefore  proposing  a  minor  revision  to 
this  section  of  the  rule  to  make  clear 
that  the  permitting  authority  is 
authorized  to  include  in  a  source's 
permit  the  alternative  scenarios  that  it 
identifies  as  likely. 

Section  70.6(a)(9)  further  requires  that 
a  source  keep  a  contemporaneous  record 
of  all  changes  among  alternative 
scenarios  in  an  on-site  log.  Several 
petitioners  in  the  permit  case  have 
challenged  the  use  of  an  on-site  log  to 
record  changes  among  scenarios.  They 
argue  that  the  risk  of  post  hoc 
manipulation  of  an  on-site  log  is  too 
great,  potentially  allowing  a  facility  to 
change  records  of  which  scenario  was  in 
effect  at  specific  times  in  an  effort  to 
reconcile  the  recorded  scenarios  with 
the  monitoring  data  the  source  must 
submit  semi-annually. 

In  response  to  these  concerns,  today's 
proposed  revisions  to  part  70  would 
allow  a  source  to  use  an  on-site  log  of 
changes  among  operating  scenarios 
when  each  of  those  scenarios  has 
monitoring  that  meets  two  conditions. 
First,  each  scenario  must  be  monitored 
in  a  way  that  yields  objective, 
contemporaneous  measurement  and 
recordation  of  the  relevant  emissions  or 
parameters.  Second,  each  scenario  must 
have  a  sufficiently  different  means  of 
measurement  that  the  contemporaneous 
record  reveals  the  scenario  under  which 
the  source  was  operating  when  the 
record  was  made.  In  any  other  case,  the 
facility  would  be  required,  for  each 
week  during  which  one  or  more  changes 
to  a  different  operating  scenario  was 
made,  to  copy  the  on-site  log  of  changes 
for  that  week  and  mail  it  to  the 
permitting  authority.  These  proposed 
new  provisions  would  assure  that  either 


the  scenarios  are  monitored  in  a  way 
that  inherently  reveals  the  scenario  in 
effect  at  all  times,  or  the  permittee 
reports  changes  among  scenarios  within 
a  sufficient  period  of  time  to  avoid  any 
significant  possibility  of  after-the-fact 
tampering. 

The  Agency  invites  comments  on  two 
aspects  of  this  proposal  to  revise  the 
reporting  requirements  associated  with 
alternative  scenarios.  First,  EPA  is 
concerned  that  this  framework  for 
reporting  would  create  another  layer  of 
complexity  and  paperwork  in  order  to 
address  a  risk  that  may  be  theoretically 
important,  but  actually  small. 
Subsequently  in  today's  notice,  EPA 
proposes  to  clarify  that  the  required 
monitoring  reports  must  indicate  the 
alternative  scenario  that  was  in 
operation  during  each  monitored 
period.  In  light  of  this  clarification.  EPA 
requests  information  concerning  the 
need  for  and  burden  of  the  proposed 
changes  to  the  alternative  scenarios 
reporting  requirements.  The  Agency  is 
particularly  interested  in  perinitting 
authorities'  experiences  with 
monitoring  alternative  scenarios.  In 
their  experience,  has  tampering  with 
compliance  reports  been  a  problem? 
Would  the  proposed  revisions 
effectively  address  any  such  problem? 
Specific  accounts  of  experiences  and 
practices  in  the  field  would  assist  EPA 
in  deciding  whether  to  include  the 
proposed  revisions  in  the  final  rule. 

Second,  assuming  EPA  promulgates 
revisions  requiring  reporting  of  changes 
between  alternative  scenarios,  the 
Agency  is  interested  in  receiving 
comments  on  the  appropriate  interval 
for  reporting.  Weekly  reports  are 
proposed,  but  EPA  requests  comments 
and  information  on  whether  monthly  or 
quarterly  reporting  would  be  sufficient 
to  significantly  reduce  any  risk  of 
tampering  with  the  relevant  records. 

3.  Advance  NSR  Approval 

The  Agency  also  proposes  to  allow 
the  use  of  alternative  scenarios  to 
provide  advance  approval  of 
construction  or  modification  subject  to 
NSR.  If  a  permit  applicant  can 
anticipate  its  construction  or 
operational  needs  with  sufficient 
particularity,  the  permitting  authority 
may  be  able  to  build  into  the  permit  an 
alternative  scenario  that  sets  forth  and 
makes  enforceable  the  applicable  NSR 
requirements  to  which  the  source  would 
become  subject  on  constructing  or 
modifying  its  operations  in  that  fashion. 
The  permitting  authority  would 
essentially  be  approving  a  construction 
permit  in  advance  and  placing  its  terms 
within  the  operating  permit.  The 
opportunity  for  the  source  to  act  on  the 


permission  to  construct  would  expire 
consistent  with  the  limits  in  the 
underlying  program  for  the  duration  of 
a  construction  approval  (e.g.,  a  PSD 
permittee  must  generally  begin  a 
continuous  course  of  construction 
within  18  months  of  permit  issuance). 
Where  the  applicable  NSR 
requirement(s)  would  not  allow  the 
source  to  implement  an  advance  NSR 
change  as  an  alternative  scenario 
through  the  full  terra  of  the  permit,  EPA 
sohcits  comment  on  allowing  a 
permitting  authority  to  extend  the 
availability  of  the  advance  NSR  option 
subject  to  certain  additional  constraints. 
For  example,  when  the  period  over 
which  a  specific  control  determination 
is  authorized  would  be  exceeded,  the 
permit  might  still  provide  that  the 
advance  NSR  option  remains  available 
to  the  source  if  the  source  resubmits  the 
control  approach  to  the  permitting 
authority  before  its  expiration  and  it  is 
reaffirmed.  If  no  change  from  the 
originally  approved  approach  is 
required,  the  source  could  again  have 
the  option  to  implement  the  related 
operational  change  as  an  alternative 
scenario. 

The  Agency  anticipates  that  the 
advance  opportunity  may  prove  useful 
in  enhancing  the  flexibility  under  the 
permit  for  facilities  that  can  anticipate 
their  expansion  needs  with  reasonable 
specificity.  Comment  is  invited  on  the 
use  of  "advance  NSR"  for  any  of  the 
following  programs:  nonattainment  area 
NSR  under  part  D  of  the  Act,  PSD  under 
part  C,  minor  NSR  under  section 
110(a)(2)(C).  and  modifications  at  HAP's 
sources  under  section  112. 

E.  Pennit  Revisions 

1.  Introduction 

As  set  forth  above,  the  only  changes 
requiring  a  permit  revision  are  those 
that  cannot  be  operated  without  (1) 
violating  a  permit  term,  or  (2)  rendering 
the  source  subject  to  a  requirement  to 
which  the  source  has  not  been 
previously  subject.  The  number  of 
changes  requiring  permit  revision  can 
be  minimized,  moreover,  through  the 
use  of  alternative  scenarios  and 
operational  flexibility  provisions,  as 
well  as  "worst-case"  permitting  (i.e., 
writing  permits  to  reflect  maximum 
allowable  emissions).  In  view  of  these 
provisions,  EPA  believes  that  a  permit 
can  and  should  be  crafted  to 
accommodate  a  broad  spectrum  of 
changes  at  the  covered  source. 

There  is  a  limit,  however,  to  a 
source's  ability  to  predict  the  future, 
and  some  changes  at  a  faciUty  will 
require  permit  revision.  The  issue  then 
becomes  how  to  revise  the  permit.  Of 


course,  changes  qualifying  for  off-permit 
treatment  ne6d  not  await  permit 
revision  before  being  operated.  But  for 
all  other  changes  requiring  permit 
revision,  the  procedures  for  revising  the 
permit  will  be  key  to  a  source's  abifity 
to  make  changes  in  Lime  to  meet  market 
demands.  Finding  the  right  balance 
between  industry's  need  for  flexibility 
and  the  public's  interest  in  permit 
decisionmaking  has  been  a  challenge  ibr 
the  Agency. 

The  current  rule  establishes  a  three- 
track  revision  process  that  provides 
differing  levels  of  review  depending  on 
the  nature  of  the  change  being  made. 
Administrative  amendments  receive  the 
least  process  (i.e.,  no  public,  affected 
State,  or  EPA  review),  and  are 
consequently  limited  to  changes  that 
either  are  trivial  in  nature  or  have 
already  undergone  a  preconstruction 
permit  process  (e.g..  NSR)  that  met  part 
70  permit  content  and  process 
requirements  (see  §  70.7(d)(l)(v)).  Minor 
permit  modifications  receive  EPA  and 
affected  State  review,  but  only  after  the 
source  has  begun  to  operate  the  change. 
They  receive  no  public  review,  and  are 
accordingly  limited  to  changes  that, 
among  other  things,  are  not 
modifications  under  any  provision  of 
title  I  and  do  not  involve  case-by-case 
determinations.  Significant  permit 
modifications  are  processed  using  full 
permit  issuance  procedures,  including 
public,  affected  State,  and  EPA  review. 
All  changes  not  ehgible  for 
administrative  amendment  or  minor 
permit  modification  treatment  must  be 
processed  as  significant  permit 
modifications.  In  addition,  such  changes 
may  not  be  operated  until  the  permit 
has  been  revised  to  accommodate  the 
change. 

Related  to  these  procedures  is  the 
availability  of  a  "permit  shield"  against 
enforcement  action.  Under  §  70.6(f)  of 
the  current  rule.  States  are  authorized  to 
include  in  a  source's  permit  a  provisiwi 
stating  that  compliance  with  the 
conditions  of  the  permit  shall  be 
deemed  compliance  with  any  applicable 
requirement  to  which  the  source  was 
subject  as  of  the  date  of  permit  issuance 
and  which  is  addressed  by  the  permit. 
In  other  words,  so  long  as  a  source 
compUes  with  its  permit,  and  its  permit 
indicates  which  applicable 
requirements  do  and  do  not  apply  to  the 
source,  the  source  may  not  be 
prosecuted  for  faiUng  to  comply  with  a 
requirement  that  the  permit  failed  to 
incorporate  either  correctly  or  at  all.  The 
rule,  however,  does  not  extend  the 
shield  to  permit  terms  that  are  revised 
via  administrative  amendment  or  minor 
permit  modification  procedures, 
because  of  the  lack  of  public  process 


associated  with  those  permit  revision 

tracks. 

As  noted  above,  many  of  the  issues 
raised  in  the  part  70  lawsuit  relate  to 
one  or  more  of  the  revision  tracks.  State 
petitioners  are  concerned  that  the  rule 
allows-sources  tomaJte  changes  eligible 
for  administrative  amendment  and 
minor  permit  modification  procedures 
without  adequate  permitting  authority 
review  or  prior  approval.  Environmental 
groups  and  some  State  litigants  argue 
that  public  notice  and  opportunity  for 
comment  must  be  provided  for  minor 
permit  modifications;  otherwise, 
sources  will  be  able  to  rewrite  with 
virtually  no  process  substantive  permit 
terms  that  had  been  established  through 
full  public  process.  They  also  assert  that 
the  pubhc's  right  under  the  statute  and 
the  rule  to  petition  EPA  or  the  courts  to 
overturn  permitting  decisions  is 
effectively  mooted  in  the  case  of  minor 
permit  modifications  by  the  rule's 
failure  to  provide  public  notice  of  those 
chances. 

Industry,  on  the  other  hand,  believes 
that  the  current  rule's  revision 
procedures  are  more  burdensome  than 
necessary  for  small  changes  or  changes 
that  have  undergone  prior  permitting 
authority  retiew.  In  general,  they  argue 
that  there  is  some  level  of  changes  that 
may  be  incorporated  into  a  part  70 
permit  without  public  process  on  de 
minimis  ground);.  In  particular,  they 
contend  that  changes  that  have  already 
received  preconstruction  approval  (e.g., 
pursuant  to  NSR)  do  not  warrant  further 
process  before  being  incorporated  into  a 
part  70  operating  penniL  They  therefore 
recommend  that  the  rule  allow  such 
changes  to  be  treated  as  administrative 
amendments  and  included  in  a  part  70 
permit  without  public,  affected  State,  or 
EPA  review.  They  also  suggest  that 
minor  permit  m'xlifications  do  not 
warrant  affected  State  and  EPA  review 
and  should  get  tho  benefit  of  a  permit 
shield. 

Clouding  the  debate  over  the 
sufficiency  of  the  ctirrent  rule's  revision 
procedures  has  been  the  issue  of  the 
proper  interpretation  of  the  phrase, 
"modifications  under  any  provision  of 
title  I."  As  indicated  above,  under  the 
current  rule  title  I  modifications  are  not 
eligible  for  minor  permit  modification 
procedures.  The  scope  of  minor  permit 
modifications  thus  depends  in  part  on 
the  interpretation  of  "title  I 
modification."  Under  a  narrow  reading 
of  that  term,  a  change  subject  to  minor 
NSR  can  be  operated  before  affected 
State  and  EPA  review  and  then 
incorporated  into  a  part  70  permit 
without  pubhc  review,  provided  the 
change  is  not  prohibited  by  any  of  the 
other  applicable  "gatekeepers."  Under  < 


broad  reading,  a  minor  NSR  change  can 
be  operated  only  after  the  permit  has 
been  revised  via  significant  permit 
modification  procedures  providing  for 
full  pubUc  process.  The  meaning  of  title 
I  modification  thus  determines  whether 
the  public  gets  any  notice  of  permit 
actions  involving  a  minor  NSR  change 
and  whether  sources  can  operate  such  a 
change  as  soon  as  they  apply  for  a  part 
70  permit  revision  or  as  long  as  18 
months  afterwards. 

The  Agency  is  concerned  that  the 
current  nde  requires  either  too  fittle  or 
too  much  public  process  depending  on 
how  the  title  I  modification  gatekeeper 
is  read.  As  explained  previously,  EPA 
believes  that  minor  NSR  programs  play 
an  important  role  in  the  statutory  design 
for  achieving  clean  air.  Not  only'do 
those  programs  ensure  that  minor 
sources  do  not  interfere  with  an  area's 
attainment  of  air  quahty  standards,  they 
also  provide  sources  with  a  means  of 
establishing  federally-enforceable  limiu 
on  potential  to  emit  that  sources  may 
rely  upon  to  avoid  more  burdensome 
requirements.  Accordingly,  EPA 
considers  it  inappropriate  to  allow  ail 
minor  NSR  actions  to  escape  public 
review  altogether.  On  the  other  hand, 
EPA  does  not  beheve  that  ail  or  even 
most  minor  NSR  changes  warrant  the 
full  pubUc  procedures  required  for 
significant  permit  modifications.  All 
changes  subject  to  minor  NSR  by 
definition  have  undergone  prior 
permitting  authority  review,  and  many 
involve  at  most  only  small  increases  in 
emissions.  More  streamlined  procedures 
should  thus  be  sufficient  for 
incorporating  those  changes  into  the 
part  70  permit. 

In  attempting  to  resolve  the  issues 
concerning  permit  revision  procedures, 
EPA  has  sought  to  strike  the  appropriate 
balance  between  permitting  integrity 
and  flexibility.  Title  V  of  the  Act 
provides  for  a  number  of  procedural 
safeguards  to  ensure  the  integrity  of  the 
permitting  process.  These  safeguards 
include  EPA  review  of,  and  appropriate 
opportunities  for  public  and  affected 
State  participation  in,  permit 
decisionmaking  (see  sections  505(a)  and 
(b)  and  502(b)(6)).  At  the  same  time,  title 
V  calls  for  permit  procedures  that  are 
"streamlined  '  and  "expeditiousO"  (see 
section  502(b)(6)).  The  Agency  believes 
the  statute  affords  it  broad  discretion  to 
fashion  permit  revision  procedures  that 
are  reasonable  in  light  of  the 
environmental  interests  at  stake.  In 
developing  the  proposed  permit 
revision  procedures,  EPA's  approach 
has  been  to  provide  procedural 
safeguards,  including  opportunities  for 
public  and  affected  slate  participation, 
that  are  commensurate  with  the 
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potential  environmental  significance  of 
the  change  being  sought.  Thus,  for  the 
most  environmentally  significant 
changes,  the  greatest  procedural 
protections  would  be  afforded, 
including  a  30-day  public  comment 
period  and  permitting  authority  final 
decision  before  the  change  could  be 
made.  For  environmentally  insignificant 
changes,  however,  EPA  has  authority  to 
forego  procedural  protections,  including 
public  and  affected  State  review,  on  de 
minimis  grounds  (see  Alabama  Power 
Co.  v.  Costle,  636  F.2d  323,  357-361 
(D.C.Cir.  1979).  To  ensure  that  the 
changes  are  indeed  insignificant, 
though,  EPA  proposes  to  provide  for 
abbreviated  public  review  after  the 
change  has  been  made  and  it  solicits 
comments  on  this  approach. 

As  detailed  below,  EPA  is  proposing 
a  four-track  system  that  matches  the 
amount  of  public  process  provided  to 
the  potential  environmental  significance 
of  the  change,  taking  into  account  the 
amount  of  prior  public  review.  Only  the 
most  significant  changes  that  had 
received  little  or  no  prior  public  review 
would  be  processed  as  significant 
permit  revisions  requiring  a  30-day 
public  comment  period  and  an 
opportimity  for  a  public  hearing  before 
the  source  could  operate  the  change. 
The  large  majority  of  changes  requiring 
permit  revision  would  be  processed 
using  one  of  the  three  more  streamlined 
tracks,  with  the  choice  of  track 
depending  primarily  on  the  size  of  the 
change  and  the  amount  of  public 
process  the  change  received  prior  to  the 
part  70  revision  process.  To  the  extent 
a  change  was  subjected  to  public  review 
prior  to  the  part  70  process  (e.g.,  as  a 
result  of  preconstruction  review),  it 
would  receive  abbreviated  or  no 
additional  public  review  during  the  part 
70  process.  To  the  extent  a  change  was 
small  in  terms  of  emissions  impact, 
even  if  no  prior  public  review  was 
provided,  it  would  receive  only  post  hoc 
pubhc  review  during  the  part  70 
process,  in  addition,  the  permit  shield 
would  be  available  for  some  of  the 
changes  that  underwem  streamlined 
processing. 

The  following  section  of  the  preamble 
provides  an  overview  of  the  four  permit 
revision  tracks  being  proposed  and  then 
examines  each  of  the  tracks  in  turn, 
beginning  with  the  most  streamlined. 
While  EPA  believes  that  the  proposed 
framework  better  balances  the  interests 
of  industry  and  the  public  in  the  permit 
revision  process,  it  is  nonetheless 
concerned  that  it  may  be  too  complex  to 
be  readily  implemented.  The  Agency 
thus  solicits  suggestions  as  to  how  the 
proposed  procedures  might  be 


simplified  while  generally  retaining  the 
balance  struck  by  the  overall  framework. 

2.  Overview  of  Proposed  Revision 
Procedures 

EPA  today  is  proposing  changes  to  the 
current  rule's  revision  procedures  to 
provide  a  streamlined  process  that 
includes  appropriate  opportunities  for 
public  participation.  Briefly  stated,  the 
Agency  proposes  to  largely  retain  the 
current  rule's  administrative 
amendment  procedures,  which  provide 
no  public,  affected  State,  or  EPA  review 
and  allows  a  source  to  operate  an 
eligible  change  upon  submission  of  a 
permit  revision  application.  (In 
operating  a  change  before  its  permit  is 
revised,  the  source  accepts  the  risk  of 
being  found  liable  for  violating  its 
existing  permit  if  its  revision 
application  is  later  denied.)  Indeed,  EPA 
is  proposing  to  ease  one  of  the 
requirements  for  use  of  administrative 
amendments.  Under  the  current  rule, 
any  change  that  undergoes  a  prior 
preconstruction  review  process  that  (1) 
provides  public  and  affected  State 
review  opportunities  substantially 
equivalent  to  those  required  by  the  part 
70  rule.  (2)  addresses  part  70  permit 
content  requirements,  and  (3)  provides 
a  45-day  EPA  objection  opportunity  is 
eligible  for  administrative  amendment 
incorporation  into  the  part  70  permit. 
Under  today's  proposal,  however,  a 
source  would  no  longer  have  to  wait 
until  the  end  of  EPA's  objection 
opportunity  to  construct  the  requested 
change.  Instead,  the  source  could 
construct  the  change  upon  receiving 
preconstruction  approval  and  could 
operate  the  change  at  its  own  risk  21 
days  after,  or  upon  submission  of,  an 
administrative  amendment  application, 
depending  on  the  nature  of  the  change. ' 
The  Agency's  objection  opportimity 
would  begin  only  upon  submission  of 
the  administrative  amendment 
application. 

The  Agency  also  proposes  to  create  a 
new  permit  revision  track  for  changes 
having  a  de  minimis  effect  on 
emissions.  A  source  could  generally 
operate  at  its  own  risk  any  change  at  a 
small  unit  or  a  small  change  at  a  big  unit 
as  eju-ly  as  the  day  it  submits  a  permit 
revision  application.  To  ensure  the 
continuing  enforceability  of  controls  on 
big  units,  a  small  change  at  a  big  unit 
would  qualify  for  de  minimis  processing 
only  if  no  unauthorized  changes  to 
compliance  terms  were  needed.  Public 
and  affected  State  notice  and 
opportunity  to  challenge  the  eligibility 
of  the  change  for  the  process  would  be 
provided  after  the  change  was  made. 
The  Agency  would  not  review  de 
minimis  changes  unless  petitioned  to  do 


so.  Today's  notice  takes  comment  on  a 
range  of  possible  size  thresholds  for 
defining  what  units  and  what  changes 
would  be  eligible  for  de  minimis  change 
processing. 

Extensive  revisions  are  being 
proposed  to  the  current  rule's  minor 
permit  modification  provisions  to  create 
the  minor  permit  revision  track.  Public 
and  affected  State  notice  and  a  21-day 
opportunity  to  challenge  the  eligibility 
of  the  change  for  the  process  would  be 
provided  before  the  source  could 
operate  the  change.  Following  the  close 
of  the  comment  period,  however,  the 
source  could  operate  the  change  at  its 
own  risk  if  no  commenter  objected  and 
the  permitting  authority  or  EPA  did  not 
act  to  disapprove  the  change  by  then.  If 
a  commenter  did  object,  the  source 
could  operate  the  change  starting  1 
week  after  the  close  of  the  comment 
period  if  the  permitting  authority  or 
EPA  did  not  act  to  disapprove  the 
change  by  then.  A  public  commenter 
whose  objection  was  not  heeded  would 
have  recourse  to  the  courts,  either  to 
require  the  permitting  authority  to 
respond  to  the  objection  or  to  challenge 
the  agency's  rejection  of  it.  The 
permitting  authority  would  be  required 
to  take  final  action  on  the  revision 
application  within  60  days  of  receiving 
it  or  15  days  after  EPA's  45-day  review 
period  had  expired. 

In  view  of  the  public  participation 
opportunities  provided,  the  scope  of 
changes  ehgible  for  minor  permit 
revision  procedures  would  be 
significantly  expanded.  Most  changes 
that  had  undergone  a  preconstruction 
approval  process  that  was  not  upgraded 
to  part  70  standards  would  be  eligible 
for  minor  permit  revision  procedures.  In 
addition,  a  permit  shield  would  be 
authorized  for  all  changes  so  processed. 

The  current  rule's  significant  permit 
modification  procedures  would  remain 
unchanged  in  the  significant  permit 
revision  track.  However,  as  a  result  of 
the  changes  to  the  other  revision 
procedures,  the  scope  of  significant 
permit  revisions  would  be  greatly 
narrowed.  Changes  that  conflicted  witn 
the  gatekeepers  to  the  more  streamlined 
permit  revision  tracks  would  have  to  be 
processed  using  significant  permit 
revision  procedures.  For  example,  any 
change  to  a  permit  term  which 
establishes  an  emissions  limit  or  cap 
developed  through  a  part  70-only  permit 
action  ^"  could  not  be  made  pursuant  to  - 


'"The  phrase  "part  70-only  permit  actions"  1; 
used  to  refer  to  those  permit  actions  that  involve 
only  part  70  processes,  as  opposed  to  actions 
undertaken  pursuant  to  a  preconstruction  review 
process  that  has  been  upgraded  to  meet  part  70 
requirements.  Part  70-only  permit  actions  could 
include  establishment  of  early  reductions 


the  more  streamlined  tracks  and  would 
have  to  undergo  significant  permit 
revision  pnxessing.  Any  change  that 
involved  large  or  complex  netting 
transactions  that  did  not  receive 
adequate  prior  public  review  would  also 
be  subject  to  the  significant  permit  - 
revision  process. 

It  should  be  noted  that  the  permit 
revision  prtjcedures  set  forth  in  this 
proposal  would  represent  minimum 
requirements  for  permit  programs. 
Permitting  authorities  would  be  fi-ee,  as 
they  are  under  the  ctorrent  rule,  to 
establish  revision  procedures  that  are 
more  stringent  than  those  proposed 
here.  Some  State  or  local  agency  laws, 
for  example,  do  not  allow  a  source  to 
operate  a  change  until  after  it  has 
received  the  affirmative  approval  of  the 
permitting  authority  to  do  so.  Those 
permitting  authorities  could  include 
such  provisions  in  their  regulations 
implementing  part  70. 

While  EPA  DKsbeves  that  the  four-track 
revision  process  outlined  above  better 
matches  the  opportunities  for  public 
participation  to  the  environmental 
significance  of  the  change,  it 
understands  that  a  four-track  process 
requires  sources  and  permitting 
authorities  to  make  further  distinctions 
between  changes  than  the  current  three- 
track  process  requires  them  to  make. 
The  basic  eligibility  criteria  for  the  four 
tracks  are  easy  to  comprehend,  but  the 
interaction  of  the  relevant  gatekeepers 
may  make  the  task  of  identifying  the 
appropriate  revision  track  for  a  given 
change  difficult.  In  section  V.  of  this 
preamble  are  several  flow  charts  that  list 
the  relevant  questions  to  be  asked  in  the 
proper  order  to  ascertain  what  revision 
track  applies  to  a  particular  type  of 
change.  While  the  charts  do  not  cover 
all  types  of  changes,  they  address  the 
most  common  ones  (e.g.,  major  and 
minor  NSR),  and  should  assist  in 
identifying  the  proper  revision  process 
for  those  changes,  "rhey  also  illustrate 
the  application  of  and  interaction 
between  the  various  gatekeepers.  The 
EPA  solicits  comments  on  whether  all  of 
the  proposed  gatekeepers  are  necessary 
and  suggestions  as  to  other  ways  the 
revision  process  might  be  simplified. 
It  should  also  be  noted  that  EPA  is 
considering,  and  soliciting  public 
comment  on,  a  variatioaon  the  revision 
tracks  just  described  that  would  provide 
for  more  flexible  treatment  of  changes  to 
compliance  monitoring  permit  terms.  At 
the  end  of  the  "Permit  Revision"  section 


alternative  emissions  limitations  under  section 
1l2(i)(S).  case-by-case  MACT  limits  under  section 
112(j).  and  federally-enforceable  emissions  cap$ 
created  in  a  part  70  permit  to  limit  a  source's 
potential  to  emit  In  order  to  avoid  otherwise 
opplicable  requirements. 


of  this  preamble,  EPA  delineates  this 
alternative  approach  to  changes  in 
compliance  monitoring  terms.  The 
Agency  developed  this  approach  after 
the  close  of  its  discussions  about  the 
flexibility  provisions  with  the  permits 
case  litigants.  It  is  therefore  presented 
separately.  At  the  same  time,  EPA 
believes  the  alternative  approach  to 
changes  in  compliance  monitoring 
terms  better  matches  the  significance  of 
potential  changes  with  the  amount  of 
public  process  required.  For  instance, 
under  the  proposal  just  described,  the 
de  minimis  permit  revision  process 
could  be  used  to  change  any  compliance 
monitoring  term  associated  with  a 
change  at  a  small  unit,  but  could  not  be 
used  to  change  any  compliance 
monitoring  term  associated  with  a  de 
minimis  change  at  a  big  unit,  unless  the 
change  had  been  previously  approved  in 
a  process  involving  substantially  more 
public,  affected  State,  and  EPA 
participation.  The  alternative 
subsequently  described,  however, 
would  allow  specified  types  of  changes 
to  compliance  monitoring  terms  to  be 
made  pursuant  to  de  minimis  permit 
revision  procedures.  The  overall  effect 
of  the  alternative  would  be  to  partially 
Umit  the  types  of  de  minimis  changes 
that  could  be  made  at  small  units  but 
significantly  expand  the  types  of  de 
minimis  changes  that  could  be  made  at 
bigunits. 

The  proposed  permit  revision  tracks 
first  discussed  in  this  preamble  should 
thus  be  viewed  as  representing  one 
approach  to  changes  in  compliance 
monitoring  terms;  the  latter  section  of 
the  preamble  presents  another.  The 
Agency  solicits  comment  on  the  relative 
costs  and  benefits  of  the  two 
approaches.  It  should  also  be  pointed 
out  that  the  flow  charts  mentioned 
above  reflect  the  first  approach  to 
changes  in  compliance  monitoring 
terms.  They  would  have  to  be  changed 
if  EPA  adopted  the  alternative  approach 
later  described. 

3.  Administrative  Amendments 

a.  Current  Administrative 
Amendment  Procedures. —  (1)  Scope. 
Currently,  part  70  allows  three 
categories  of  changes  to  be  processed 
imder  the  administrative  amendment 
procedures  of  §  70.7(d).  The  first 
category  of  changes  is  generally  clerical 
in  nature.  It  includes  correction  of 
typographical  errors;  changes  in  the 
name,  phone  number,  or  address  of 
persons  identified  in  the  permit;  and    ' 
changes  in  ownership  if  no  other  change 
is  necessary  and  certain  conditions  are 
met  concerning  transfer  of  ownership. 
The  second  category  includes  increases 
in  the  frequency  of  required  monitoring 


or  reporting.  Other  changes  similar  to 
the  ones  just  described  may  also  be 
made  as  administrative  amendments  if 
the  permitting  authority  receives 
authorization  from  EPA  to  treat  them  as 
such  at  the  time  of  program  approval. 

The  third  categor>'  of  changes  that    . 
existing  part  70  classifies  as  an 
administrative  amendment  includes 
requirements  of  a  NSR  permit,  provided 
the  NSR  program  under  which  the 
permit  was  issued  meets  procedural 
requirements  substantially  equivalent  to 
those  of  §§  70.7  and  70.8  of  the  rule  and 
provides  for  compliance  requirements 
substantially  equivalent  to  those  of 
§  70.6.  A  NSR  program  is  termed 
"enhanced"  if  it  meets  all  of  these 
requirements. 

Section  70.7(d)  also  provides  that  acid 
rain  sources  are  governed  by  any 
administrative  amendment  procedures 
promulgated  under  title  IV. 

(2)  Process.  The  current  part  70 
administrative  amendment  process  is 
uncomplicated.  The  pyermitting 
authority  must  take  final  action  within 
60  days  after  receiving  a  request  from  a 
source  for  an  administrative 
amendment,  and  may  incorporate  the 
requested  change  in  the  existing  part  70 
permit  without  providing  notice  to  the 
public  or  affected  States,  but  must 
submit  a  copy  of  the  revised  permit  to 
EPA.  The  soiut:e  may  implement  the 
requested  change  immediately  upon 
submitting  a  request.  The  permitting 
authority  may  provide  a  permit  shield 
only  to  administrative  amendments 
incorporating  "enhanced"  NSR  permit 
requirements. 

D.  Proposed  Administrative 
Amendment  Procedures. —  (1)  Scope. 
Today's  proposal  retains  the  provisions 
of  the  current  rule  at  §§  70.7(d)(l)(i-iv) 
allowing  certain  clerical  changes, 
changes  that  result  in  more  frequent 
monitoring  and  reporting,  and  changes 
of  ownership  or  operational  control  to 
be  made  as  administrative  amendments. 
Also  retained  is  the  provision  allowing 
State  or  local  permit  programs  to 
establish  other  changes  similar  to  those 
in  §§  70.7(d)(l)(i-iv)  provided  they  are 
approved  by  EPA. 

In  addition,  the  proposed  revisions 
would  allow  changes  that  undergo  a 
"merged"  part  70/NSR  or  part  70/ 
section  112(g)  process  to  be 
incorporated  into  the  part  70  permit  as 
administrative  amendments.  To  be 
merged,  a  part  70/NSR  or  part  70/ 
section  112(g)  review  process  would 
have  to  address  and  comply  v\ith  the 
permit  application  and  content 
requirements  of  both  part  70  and  NSR 
or  section  112(g)  programs,  and  provide 
for  certain  minimum  elements  of  pubUc 
process.  These  elements  are: 


IMI 
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(i)  Prior  (i.e.,  preconstruction)  notice 
to  the  public,  EPA,  and  affected  States 
of  proposed  NSR  or  section  112(g) 
actions; 

(ii)  A  public  comment  period  of  at 
least  30  days  for  major  NSR  or  section 
112(g)  actions,  and  for  minor  NSR 
changes,  as  many  days  as  required  by 
the  State  or  local  agency's  existing 
minor  NSR  regulations  as  of  November 
15. 1993,  but  not  less  than  15  ' ');  and 

(iii)  An  opportunity  for  a  public 
hearing  for  major  modifications  under 
part  C  or  part  D  of  the  Act. 

The  public  comment  period,  and 
hearing  if  required,  would  occiu  prior  to 
any  permitting  authority  approval  for 
the  source  to  construct.  However,  unlike 
the  current  rule,  EPA's  opportunity  to 
object  to  the  change  would  not  need  to 
be  provided  prior  to  construction  or 
modification  of  the  source.  Rather, 
EPA's  opportunity  to  object  could  occur 
at  the  time  the  source  applies  for  the 
administradve  amendment.  A 
permitting  authority  or  source  would 
remain  free  to  provide  for  EPA's 
objection  opportunity  to  occui  prior  to 
construction,  if  it  preferred  not  to  run 
the  risk  of  EPA's  oojecting  to  the  change 
after  construction.  Today's  proposal 
uses  the  term  "merged"  to  refer  to  a  part 
70/NSR  or  part  70/section  112(g) 
process  that  meets  the  requirements  set 
forth  above,  to  distinguish  it  from  one 
meeting  the  current  rule's  requirements 
for  "enhanced"  NSR,  which  includes  a 
preconstruction  EPA  objection 
opportimity. 

Permitting  authorities  could  also 
obtain  approval  from  EPA  in  their  pait 
70  programs  to  conduct  merged 
processing  on  a  case-by-case  basis.  That 
is,  permitting  authorities  could  be 
authorized  to  provide  merged  process 
for  all  or  some  of  their  preconstruction 
determinations  or  to  allow  sources  to 
elect  merged  process  for  only  individual 
changes.  State  and  local  agencies  that 
provided  merged  process  on  only  a  case- 
specific  basis  would  be  required  to  state 
when  they  were  doing  so  in  the  initial 
notification  of  the  permit  action  sent  to 
EPA. 

Under  both  the  current  part  70  and 
the  proposed  revisions.  State  and  local 
part  70  programs  must  provide 
adequate,  streamlined,  and  reasonable 
procedures  for  expeditious  review  of 
permit  revisions  (§  70.4(b)(13)).  A 


"However,  for  any  minor  NSR  change  that 
involved  a  netting  tranuctioo  that  included  any 
tingle  emiMions  incr«M«  that  is  greeter  than 
applicable  significance  levels  or  a  sum  of  increases 
greater  than  applicable  mater  source  levels,  a  public 
comment  period  of  at  leest  30  days  would  have  to 
be  provided.  This  qualification  is  needed  to  ensure 
consistency  between  the  propoaed  procedure*  (or 
administrative  ameodments  and  minor  permit 
revisions  (subsequently  described  in  this  preamble). 


permitting  authority  that  wished  to 
provide  for  merged  NSR  changes  would, 
therefore,  have  to  set  out  the  eligibility 
criteria  and  pnicess  for  merged  NSR 
changes  in  its  part  70  prf>gram. 
Depending  on  existing  State  or  local 
statute  or  regulatory  provisions,  no 
changes  would  be  required  to  existing 
State  or  local  NSR  programs.  The  EPA 
solicits  comments,  however,  on  whether 
changes  in  a  State  or  local  agency's 
policies  or  procedures  (as  opposed  to 
regulations)  would  be  sufficient  to 
provide  for  merged  processing  in  their 
part  70  program. 

Finally,  EPA  wishes  to  make  clear 
that  a  merged  NSR  program  could  be 
one  which  totally  integrates  the 
preconstruction  and  part  70  review 
requirements  into  a  single  permit 
system.  That  is,  a  part  70  permit  under 
such  a  system  could  be  revised  through 
an  operating  permit  revision  process 
that  is  integrated  with  the 
preconstruction  review  process 
resulting  in  a  single  permit  containing 
both  preconstruction  and  operating 
permit  terms  and  conditions,  rather  than 
a  merged  NSR  process  followed  by  an 
administrative  amendment  process  to 
incorporate  the  change  into  the 
separately  existing  part  70  permit.  Such 
an  integrated  approach  would  be 
allowable  under  today's  proposal  in  that 
NSR  determinations  as  well  as  NSR 
permit  terms  and  conditions  could  be 
incorporated  administratively  into  a 
part  70  permit  after  EPA's  objection 
period  bad  ended. 

(2)  Process  for  All  Administrative 
Amendments.  For  all  changes  that 
qualify  as  administrative  amendments, 
the  following  procedures  would  be 
used.  First,  the  sourc»  would  submit  to 
the  permitting  authority  an  appUcaUon 
for  an  adnunistrative  amendment.  The 
application  would  include  a  description 
of  the  change  and  supporting 
information  as  necessary  to  allow  the 
permitting  authority  to  review  the 
request.  "The  application  would  also 
contain  a  demonstration  and  a 
certification  that  the  change  is  eligible 
for  the  administrative  amendment 
process  and  a  proposed  addendum  to 
the  permit  reflecting  the  new  permit 
terms  that  would  apply  as  a  result  of  the 
change.  The  addendum  would  specify 
that,  unless  disapproved,  it  is  effective 
60  days  from  the  date  the  permitting 
authority  received  the  request. '^ 


"  States  could  provide  in  regulations  or  guidance 
when  requests  would  be  deemed  received,  given  the 
particular  manner  and  timing  of  submissions.  For 
instance,  a  State  could  provide  that  requests 
submitted  by  telefax  are  deemed  received  the  same 
day  the  transmission  occurs,  so  that  60  days  froo 
the  dale  of  receipt  would  be  the  same  as  60  days 
from  the  date  of  submissioo. 


hi  its  part  70  program,  the  permitting 
authority  may  authorize  a  source,  at  its   - 
own  risk,  to  operate  the  change  in 
compliance  with  the  terms  of  the 
proposed  addendum  after  submitting  its 
request.  The  addend\mi  would  be 
incorporated  into  the  permit  if  the 
permitting  authority  did  not  disapprove 
the  administrative  amendment  request 
within  60  days  after  receipt.  The  permit 
would  be  amended  by  attaching  the 
proposed  addendum  to  the  permit.  A 
copy  of  the  addendum  would  then  be 
provided  to  EPA.  Any  administrative 
amendment  to  the  p>ermit  would  be 
designated  as  such.  No  permit  shield 
would  be  available  for  changes 
qualifying  as  administrative 
amendments  under  §§  70.7(e)(1)  (i)-(iv). 

(3)  Process  for  Merged  Proffom 
Changes.  Changes  that  had  undergone 
merged  part  70/NSR  or  f>art  70/section 
112(g)  procedures  would  generally 
follow  the  process  just  outfined  for 
administrative  amendments  with  some 
important  additional  steps  reflecting  the 
greater  enviromnental  significance  of 
these  changes.  First,  the  source  would 
be  required  to  submit  with  its 
application  an  affidavit  acknowledging 
that  if  it  operates  the  change  before  its 
permit  is  revised,  it  may  be  liable  for 
violating  the  terms  of  its  existing  permit 
in  the  event  that  its  revision  request  is 
denied.  (An  affidavit  would  be  required 
only  for  merged  program  changes 
because  they  would  typically  involve 
significant  changes  to  substantive 
permit  terms.)  Second,  the  source  would 
submit  to  EPA,  as  well  as  the  permitting 
authority,  a  copy  of  the  administrative 
amendment  request,  including  the 
proposed  addendum.  For  major  NSR 
and  section  112(g)  changes,  the  source 
would  be  required  to  wait  at  least  21 
days  after  EPA  receives  the  request  "  or 
21  days  after  the  permitting  authority 
makes  its  NSR  or  section  112(g) 
determination,  whichever  is  later,'* 
before  operating  the  change  at  its  owti 
risk.  For  all  other  changes  (i.e.,  minor 
NSR),  the  source  could  operate  the 
change  at  its  own  risk  under  the 
proposed  addendum  on  the  day  EPA 
receives  the  request,  except  where  this 


''The  EPA  would  provide  In  regulations  or 
guidance  when  requests  would  be  deemed  received 
based  on  the  manner  and  timing  of  submissions. 

'*In  this  description  of  a  merged  process.  EPA's 
objection  opportunity  begins  only  after  the 
permitting  authority  has  completed  its  NSR  or 
section  112(g}  review.  This  b  not  meant  to  preclude 
the  possibility  of  EPA's  objection  opportunity 
running  during  preconstruction  review  by  the 
permitting  authority.  Any  parallel  processing 
procedures  established  by  the  permitting  authority 
should  provide  that  EPA's  review  period  extends  30 
days  beyond  the  close  of  the  public  cooament 
period  to  afford  EPA  the  opportunity  to  lake  timely 
comments  Into  account. 


process  would  be  prohibited  by 
applicable  requirements."  The  EPA 
would  have  45  days  from  receipt  of  the 
request  (or  45  days  from  the  day  the 
permitting  authority  makes  its  NSR  or 
section  112(g)  decision,  whichever  is 
later)  to  object  to  the  change. 

The  proposed  addendum  would  be 
incorporated  into  the  permit  if  EPA  had 
not  objected  to  it  within  its  45-day 
review  period.  The  addendum  would 
specify  that  it  Is  effective  45  days  from 
the  date  EPA  received  the  request  unless 
EPA  objected  to  it  by  then.  For  merged 
process  changes  Incorporated  as 
administrative  amendments,  the  permit 
shield  would  be  available. 

(4)  Liability  for  Making  Changes 
Before  the  Permit  is  Renewed.  As 
already  noted,  the  proposed 
administrative  amendment  procedure 
would  authorize  a  permitting  authority 
to  allow  a  source  to  begin  operation  of 
the  change  prior  to  Its  permit  being 
revised.  However,  if  the  source's  request 
for  an  administrative  amendment  (e.g.. 
for  a  merged  program  change)  were 
disapproved,  the  source  would  be  liable 
for  violating  Its  existing  permit  from  the 
time  it  began  to  operate  the  change. 
Rather  tha^  disapprove  the  request, 
however,  the  pennittlng  authority  could 
in  some  cases  revise  a  request  without 
necessarily  rendering  the  source  liable 
for  violating  its  existing  permit-  So  long 
as  (1)  the  pennittlng  authority's 
revisions  were  not  necessary  to  make 
the  request  eligible  for  administrative 
amendment  procedures  and  did  not 
change  the  source's  proposed 
determination  of  which  applicable 
requirements  it  must  meet  as  a  result  of 
the  change,  and  (2)  the  source  could 
demonstrate  its  compUance  with 
proposed  permit  terms  using  reasonably 
available  means,  the  permitting 
authority  would  be  authorized  to 
determine  that  its  revisions  did  not 
render  the  source  liable  for  violating  its 
existing  permit. 

c.  Rationale  for  Proposed  Revisions. — 
(1)  Scope.  The  proposed  revisions 
generally  build  upon  the  current  part  70 
provisions  that  allow  NSR  permit  terms 
or  section  112(g)  actions  to  be 
incorporated  through  the  administrative 
amendment  process  if  the  State  or  local 
agency's  NSR  or  section  112(g)  program 
is  "enhanced."  The  theory  behind  these 
provisions  is  that  the  public,  affected 
States,  and  EPA  need  only  one 


"  In  the  case  of  delegated  PSD  programs,  for 
example,  where  a  public  comment  has  been 
received,  applicable  regulations  prohibit  sources 
from  commencing  construction  before  a  specified 
amount  of  time  has  passed  following  issuance  of  the 
State  preconstruction  permit.  This  delay  enables 
appeal  to  the  Environmental  Appeal  Board  on  the 
issue  raised  by  the  commenter  (40  CFR  124.19). 


opportunity  to  review  a  change  prior  to 
its  incorporation  into  a  part  70  permit. 
So  long  as  the  NSR  or  section  112(g) 
process  offers  an  adequate  opportunity 
tor  the  public,  affected  States,  and  EPA 
to  address  part  70  as  well  as  NSR  or 
section  112(g)  issues,  title  V's 
procedural  safeguards  are  fulfilled. 
Changes  that  undergo  enhanced  NSR  or 
section  112(g}  review  may  thus  use  the 
most  streamlined  (i.e.  administrative 
amendment)  prtx^dures  for 
incorporation  Into  the  part  70  permit. 

Industry  petitioners  in  the  permits 
case  challenged  the  current  rule's 
requirement  that  preconstruction  review 
programs  be  enhanced  for  changes  made 
pursuant  to  those  programs  to  be 
Incorporated  into  part  70  permits  as 
administrative  amendments.  They 
argued  that  the  only  issue  posed  by  the 
incorporation  of  NSR  changes  into  part 
70  permits  is  whether  the  change  Is 
being  accurately  recorded  in  the  permit. 
The  Agency  does  not  agree.  Title  V 
independently  requires  that  all  part  70 
permit  terms  be  enforceable.  Thus,  part 
70  requires  that  permitting  authorities 
Include  in  permits  supplemental 
compliance  monitoring  terms  where 
needed.  Given  the  Importance  of 
compliance  monitoring  terms  and  the 
fact  that  these  types  of  terms  often 
require  the  exercise  of  permitting 
authority  discretion,  some  public  review 
of  these  terms  is  Important.  Relatedly, 
part  70  imposes  application  and  other 
permit  content  requirements  that  other 
preconstruction  review  programs  do  not 
necessarily  meet.  Assurance  that  these 
requirements  are  met  at  least  during  the 
part  70  permitting  process  also  warrants 
public  review. 

Enhancement  under  the  current  rule 
offers  permitting  authorities  the 
opportimity  to  combine  the  operating 
permit  and  NSR  or  section  112(g) 
programs  and  thereby  avoid  sequential 
permitting.  The  current  rule,  though, 
requires  that  an  enhanced  program 
subject  proposed  NSR  or  section  112(g) 
actions  to  a  45-day  opportunity  for  EPA 
objection  prior  to  the  final  NSR  or 
section  112(g)  determination  being 
made.  While  this  requirement  avoids 
the  possibility  of  a  source  constructing 
a  change  pursuant  to  a  preconstruction 
determination  only  to  have  EPA  object 
to  its  operation,  it  does  so  at  the  cost  of 
potentially  lengthening  the 
preconstruction  review  process  by  45 
days.  '* 


"The  potentiarfor  deley  under  the  current  rule 
is  greatest  in  the  case  of  minor  NSR  actions  subject 
to  expedited  procedures  under  existing  SIP 
programs.  Providing  a  45-day  EPA  objection 
opportunity  following  issuance  of  the  draft  permit 
but  before  construction  could  begin  would.  In  many 
instances,  delay  Issuance  of  the  ^nal  approval  to 


The  Agency  is  proposing  to  allow 
EPA's  objection  opportunity  to  follow 
the  final  NSR  or  section  112(g)  action  to 
give  permitting  authorities  greater 
flexibility  in  merging  their  NSR  and 
operating  permit  programs.  A  permitting 
authority  could  still  provide  for  an  EPA 
objection  opportunity  prior  to  a  final 
NSR  and  section  112(g)  determination. 
It  would  have  the  option,  however,  of 
allowing  a  source  to  act  on  a  NSR 
determination  and  become  subject  to  a 
potential  EPA  objection  only  at  the  time 
it  files  an  appUcatlon  for  an 
administrative  amendment  to  its  part  70 
permit.  The  source  could  thereby  avoid 
the  possibility  of  being  unnecessarily 
delayed  by  an  EPA  review  period, 
although  at  the  risk  of  an  EPA  objection 
after  construction.  Like  the  current  rule, 
however,  the  proposal  would  require 
that  EPA  receive  prior  notification  of, 
and  an  opportunity  to  comment  on. 
every  NSR  or  section  112(g)  action.  As 
a  result  of  EPA  involvement  in  the 
earUer  preconstruction  action,  the 
source  would  likely  learn  of  any  EPA 
objection  to  its  requested  change  prior 
to  construction. 

The  Agency  expects  that,  given  this 
additional  flexibility,  every  State  and 
local  permitting  agency  would  at  least 
merge  its  major  NSR  program  with  its 
part  70  program.  As  required  by  current 
EPA  regulations,  virtually  everj*  State 
provides  public  and  EPA  notice,  a  30- 
day  comment  period,  and  an 
opportunity  for  a  public  hearing  prior  to 
making  final  major  NSR  determinations. 
To  merge  its  existing  major  NSR 
program  with  its  part  70  program,  a 
permitting  authority  need  only  assure 
that  affected  States  receive  notice  at  the 
same  time  as  the  public  and  EPA,  that 
part  70  permit  appUcation  and  content 
requirements  are  met,  and  that  EPA  is 
provided  with  an  objection  opportunity 
when  a  source  applies  for  an 
administrative  amendment.  The  EPA 
thus  expects  that  under  the  revised  rule, 
all  major  NSR  actions  would  be 
incorporated  Into  part  70  permits 
through  administrative  amendments. 


construct  beyond  the  date  when  such  approval 
would  haw  been  granted  in  the  absence  of  a 
preconstruction  EPA  objection  opportunity.  In  the 
case  of  major  NSR  and  section  1 1 2tg)  actions, 
however,  It  is  not  clear  that  defe.Ting  EPA's 
objection  opportunity  would  expedite  the 
permitting  pnx»ss.  This  Is  because  the  time  needed 
to  respond  to  comments  received  during  the 
required  30-day  comment  period  and.  in  many 
instances,  public  hearing,  and  to  perform  the  other 
tasks  necessary  to  reach  a  fmal  decision  on  these 
more  complex  and  environmentally  signiHcant 
actions,  historically  has  required  (In  the  case  of 
major  NSR)  and  likely  wlU  require  (In  the  case  of 
section  1 12(g]  actions)  more  than  45  days,  even  in 
those  cases  where  EPA's  objection  opportunity- 
commences  after  the  30-day  comment  period. 
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Permitting  authorities  may  also  find  it 
advantageous  to  merge  their  minor  NSR 
programs  with  their  part  70  programs. 
At  least  some  State  and  local  agency 
minor  NSR  programs  already  provide 
public  review  opportunities  equivalent 
to  those  that  would  be  required  under 
today's  proposal  (i.e.,  prior  notice  and  at 
least  15  days  of  public  comment).  For 
those  agencies,  merging  minor  NSR  as 
well  as  major  NSR  with  part  70  would 
be  relatively  straightforward.  Most  State 
or  local  minor  NSR  programs,  however, 
do  not  provide  the  requisite  public 
process.  These  agencies  would  have  the 
option  of  upgrading  their  current 
programs  to  part  70  standards  so  minor 
NSR  changes  would  be  treated  as 
administrative  amendments  to  part  70 
permits.  To  the  extent  a  permitting 
authority  did  not  want  to  merge  its 
programs  for  all  permitting  actions,  the 
proposal  would  allow  it  to  follow 
merged  procedures  on  an  ad  hoc  basis 
when  the  source  requests  such 
processing.  Those  changes  that  did  not 
imdergo  a  merged  process  would  be 
incorporated  into  part  70  permits 
through  the  other  permit  revision 
processes  (i.e.  de  minimis,  minor,  and 
significant  pwrmit  revision  procedures). 
These  procedures  would  provide  for 
public  process,  the  timing  and  amoimt 
depending  on  the  size  and  nature  of  the 
change. 

Today's  proposal  would  have  the 
effect  of  requiring  that  all  minor  NSR 
changes  receive  some  level  of  public 
notice  before  their  final  incorporation 
into  a  part  70  permit.  As  discussed,  if 
the  State  or  local  minor  NSR  program 
includes  public  participation 
requirements  meeting  the  "merged" 
program  criteria  set  out  above,  die 
change  could  be  incorporated  into  the 
part  70  permit  thrt^^gh  the 
administrative  amendment  track.  On  the 
other  hand,  if  the  minor  NSR  change  did 
not  receive  sufficient  public  process 
during  the  permitting  authority's 
processing  of  the  action  to  meet  the 
requirements  for  a  merged  program,  it 
would  face  a  public  participation 
requirement  as  part  of  the  part  70 
process.  In  requiring  public  process  for 
all  minor  NSR  permitting  actions  by 
permitting  authorities,  this  proposal  is 
adding  process  steps  that  in  some  cases 
may  not  be  required  by  the  underlying 
minor  NSR  program. 

The  EPA's  regulations  governing  these 
State  or  local  programs  require  that 
permitting  authorities  establish  "legally 
enforceable  procedures"  that  "enable 
the  State  or  local  agency  to  determine 
whether  the  construction  or 
modification"  of  a  source  violates  the 
State  or  local  agency's  "control  strategy" 
or  interferes  "with  attainment  or 


maintenance  of  a  national  standard"  in 
the  State  or  local  agency  area  of 
jurisdiction  or  in  a  neighboring  State 
(see  40  CFR  51.160(a)).  These 
procedures  "must  also  require  that  the 
State  or  local  agency  provide 
opportunity  for  public  comment," 
which  is  specified  to  include  notice  to 
the  public,  EPA,  and  to  surrounding 
States,  of  the  source's  project  and  the 
permitting  authority's  analysis  and 
proposed  decision,  as  well  as  a  30-day 
comment  period  (or  a  shorter  time 
where  approved  by  EPA)  (see  40  CFR 
51.161). 

However,  EPA's  regulations  also 
contemplate  that  this  review  program 
will  not  extend  to  every  source  if  the 
permitting  authority  provides  a 
reasoned  explanation  for  any 
exclusions.  Specifically,  the  permitting 
authority  must  "identify  types  and  sizes 
of  facilities,  bmldings,  structiires,  or 
installations  which  will  be  subject  to 
review"  and  directs  that  the  plan 
discuss  "the  basis  for  determining 
which  facihties  will  be  subject  to 
review"  (see  40  CFR  51.160(e)).  This  last 
provision  is  intended  to  allow 
permitting  authorities  to  exclude  from 
State  or  local  NSR  sources  that  have 
negligible  impacts  on  air  quahty.  Any 
such  exclusion  must  be  justified  on  de 
minimis  or  administrative  necessity 
grounds  in  accordance  with  the  doctrine 
of  Alabama  Power  Co.  v.  Costle,  636 
F.2d  323,355-61  P.C.  Cir.  1979).'"' 
Consistent  with  this  result,  authorities 
may  also  determine  that  sources  or 
source  activities  that  could  otherwise  be 
totally  exempted  pursuant  to  this 
provision  may  be  subject  to  a  partial 
exemption,  for  instance  from  all  or  part 
of  the  public  notice  requirements,  upon 
the  same  showing  that  the  excluded 
category  is  not  environmentally 


■''  As  noted,  section  160  is  a  direct  descendant  of 
EPA's  first  new  source  review  regulations 
implementing  the  Clean  Air  Act  Amendments  of 
1970  and  predates  the  existence  of  the  major  new 
source  review  programs  under  parts  C  and  0  of  the 
Act.  As  proposed,  these  original  regulations 
provided  that  States  could  exclude  sources  "of 
minor  significance"  (see  36  FK  6680,  6686  (April  7. 
1971)  proposed  rule)^  While  the  explicit 
requirement  that  States  adopt  a  permit  program  to 
implement  NSR  procedures  was  eliminated  from 
the  flnal  rule  (see  36  PR  15486  (August  14,  1971)), 
most  States  responded  to  EPA's  regulations  by  in 
fact  adopting  stationary  source  permitting  programs 
for  new  and  modifying  sources  including 
exclusions  for  insignificant  sources.  Because  of 
concerns  that  these  exclusions  were  too  broad,  EPA 
several  years  later  clarified  its  regulations  to  specify 
that  States  must  in  the  plan  describe  the  "types  and 
sizes"  of  sources  subject  to  the  exclusion  and 
provide  the  basis  for  this  determination  (see  38  FR 
15834, 15836  Qune  18. 1973)).  Since  that  time,  the 
decision  in  Alabama  Power  has  provided  judicial 
guidance  on  the  circumstances  in  which  such 
exclusions  may  be  granted,  maiung  It  clear  that 
States'  ability  to  adopt,  and  EPA  to  approve, 
exemptions  from  statutory  requirements  is  limited. 


significant,  or  a  similar  but  more  limited 
showing  that  the  value  of  public 
participation  regarding  that  category 
would  provide  negligible  benefits  or 
would  be  administratively  impractical. 

In  fact,  many  State  and  local  agencies 
have  adopted  minor  NSR  programs  that 
either  exclude  certain  types  of  source 
changes  completely,  or  excludes  them 
fi'om  some  or  all  of  the  public 
participation  requirements.  These 
exclusions  have  been  approved  by  EPA 
and  are  included  in  the  agencies' 
current  SIP's.  Arguably,  vahd 
exceptions  in  a  State  or  local  agency 
minor  NSR  program  should  carry  over 
to  part  70  since,  as  described  above,  the 
public  participation  requirement  of  title 
V  also  does  not  extend  to 
environmentally  insignificant  actions. 
Thus,  under  this  theory,  part  70  could 
allow  the  incorporation  through  the 
administrative  amendment  track  of 
minor  NSR  changes  that  have  not  been 
subject  to  public  notice  and  comment  in 
accordance  with  a  valid  exemption  Ln 
the  State  or  local  minor  NSR  program. 

Adoption  of  existing  State  or  local 
exclusions  from  public  process  raises 
several  issues,  however.  First,  existing 
exemptions  may  not  all  be  appropriate 
given  that  mtmy  State  or  local  programs 
were  adopted  and  approved  into  SIPs  by 
EPA  in  the  early  1970's  prior  to  the 
adoption  of  the  public  participation 
requirements  of  40  CFR  51.161,  and  that 
the  environmental  significance  of  these 
exclusions  has  since  changed.  For 
instance,  the  use  of  minor  NSR  to 
provide  federally-enforceable  limits  on  a 
source's  potential  to  emit  in  order  to 
avoid  the  major  NSR  programs  in  parts 
C  and  D  of  title  I  was  not  a 
consideration  at  that  time,  since  these 
programs  were  not  added  imtil  the  Act 
was  amended  in  1977.  Also,  this 
approach  would  require  State  and  local 
agencies  to  review  and  possibly  revise 
their  minor  NSR  permitting  programs  at 
the  same  time  that  they  are  faced  with 
adopting  and  implementing  a  part  70 
program.  For  these  and  other  reasons, 
today's  proposal  estabhshes  minimum 
public  prtx^ess  requirements  for  all 
minor  NSR  changes  without  regard  to 
the  validity  of  existing  State  or  local 
exclusions. 

The  EPA,  however,  solicits  comment 
on  the  question  of  whether  State  or  local 
minor  NSR  process  exclusions  can  and 
should  carry  over  into  the  part  70 
permit  revision  process.  For  instance, 
EPA  could  allow  permitting  authorities 
to  demonstrate,  as  part  of  their  program 
revisions  in  response,  to  the  revised  part 
70  permit  revision  procedures,  that  their 
existing  minor  NSR  exclusions  cover 
only  environmentally  insignificant 
actions.  To  the  extent  a  permitting 


authority  made  the  required 
demonstration,  minor  NSR  actions 
eUgible  for  an  exclusion  could  be 
incorporated  into  part  70  permits  as 
administrative  amendments,  without 
having  undergone  a  merged  part  70/ 
minor  NSR  process.  Alternatively,  a 
permitting  authority  might  seek  to 
demonstrate  that  a  portion  of  the  minor 
NSR  exclusions  should  pass  through  to 
its  part  70  program.  The  EPA  is 
especially  interested  in  receiving 
comments  on  this  issue  from  permitting 
authorities  with  inclusive  minor  NSR 
programs  that  rely  on  exclusions  to  limit 
the  delays  and  costs  associated  with 
their  programs. 

With  regard  to  today's  proposal  for 
merged  programs,  since  there  would  be 
affirmative  NSR  approval  and  public 
review  of  merged  actions,  EPA  does  not 
see  a  clear  need  for  any  (and  has  not 
proposed  any)  limitations  on  the  use  of 
administrative  amendment  procedures 
for  merged  part  70/NSR  and  part  70/ 
section  112(g)  actions.  However,  the 
Agency  solicits  comment  on  whether 
sources  should'be  allowed  to  use  the 
merged  process  to  change  a  requirement 
tiniquely  established  in  the  part  70 
permit,  such  as  an  early  reduction  limit 
under  section  112(i)  of  the  Act  or  an 
emissions  cap  to  avoid  an  otherwise 
applicable  requirement.  Without  a 
limitation  on  this  use  of  merged 
procedures,  a  source  could  seek  a 
change  to  part  70  permit-unique 
emissions  limits  in  the  context  of  a 
merged  State  or  local  NSR  or  112(g) 
action  and  have  the  change  incorporated 
into  the  part  70  permit  as  an 
administrative  amendment.  The  EPA 
notes  that  such  a  limitation  is  proposed 
for  both  the  de  minimis  and  the  minor 
permit  revision  processes. 

(2)  Process  for  All  Administrative 
Amendments.  The  Agency's  proposed 
minor  changes  to  the  current  rule's 
administrative  amendment  process 
should  provide  additional  safeguards 
and  streamlining.  Specifically,  the 
proposed  requirement  that  the  source 
demonstrate  and  certify  that  the  change 
is  eligible  for  the  administrative 
amendment  process  should  increase  the 
likelihood  that  the  source  is  properly 
invoking  this  most  streamlined  process. 
The  proposal  to  require  the  source  to 
submit  a  proposed  permit  addendum 
and  to  no  longer  require  the  permitting 
authority  to  affirmatively  act  to  revise 
the  permit  should  help  streamline  the 
process.  The  current  rule  was 
challenged  by  States  as  uimecessarily 
forcing  permitting  authorities  to  act 
affirmatively  on  changes  of  extremely 
low  environmental  significance  and 
diverting  limited  resources  away  from 
higher  priorities.  The  Agency  is 


therefore  proposing  to  allow  the 
requested  change  to  be  deemed  granted 
60  days  after  the  permitting  authority's 
receipt  of  an  administrative  amendment 
request  (45  days  from  EPA's  receipt,  in 
cases  of  merged  program  changes), 
unless  the  permitting  authority  (or  EPA) 
disapproves  the  change  by  then.  The 
permit  would  be  amended  by  simply 
attaching  to  the  permit  the  addendum 
previously  submitted  as  part  of  the 
apphcation  for  the  administrative 
amendment  and  as  potentially  revised 
by  the  permitting  authority. 

The  proposal,  like  the  current  rule, 
provides  no  public  process,  opportunity 
for  affected  State  review,  or  opportunity 
for  EPA  objection  for  the  first  four  types 
of  administrative  amendments  listed  in 
the  regulations.  The  EPA  believes,  and 
there  has  been  no  dispute,  that 
exempting  these  types  of  clerical 
changes  from  the  statute's  requirements 
for  public  process,  affected  State  review, 
and  EPA  objection  opportunity  is  well 
within  the  Agency's  power  to  grant  de 
minimis  exemptions  under  Alabama 
Power. 

For  merged  program  changes,  EPA 
believes  that  the  proposal,  again  like  the 
current  nUe,  legitimately  relies  on  the 
public  process  afforded  by  merged  NSR/ 
operating  permit  programs  to  discharge 
title  V's  notice  and  comment 
requirements.  The  Agency 
acknowledges  that  its  proposed 
requirements  for  merged  programs  do 
not  include  an  opportunity  for  a  public 
hearing  except  where  otherwise 
required  by  the  NSR  program.  The 
Agency  sees  little  point  in  requiring  a 
hearing  for  part  70-only  purposes  for  a 
change  that  has  already  undergone 
public  notice  and  comment  procedures 
that  meet  part  70  requirements.  Given 
the  potential  number  of  merged  program 
changes,  EPA  is  also  concerned  that 
proxading  a  hearing  for  them  would  be 
infeasible  for  permitting  authorities.  In 
hght  of  the  small  incremental  benefit 
that  public  hearings  would  afford  and 
the  likely  administrative  impracticality 
of  providing  them  for  merged  program 
changes,  the  Agency  believes  it  may 
exempt  merged  program  changes  from 
the  statute's  public  hearing  requirement. 

(3)  Additional  Process  for  Merged 
Program  Changes.  For  merged  program 
changes,  a  few  additional  procedural 
requirements  are  proposed  to  account 
for  the  potential  change  in  timing  of 
EPA's  objection  opportunity.  For  those 
permitting  authorities  that  opt  to  begin 
EPA's  objection  opportunity  at  the  time 
a  source  submits  its  administrative 
amendment  application,  instead  of 
during  preconstruction  review,  the 
source  would  be  required  to  submit  a 
copy  of  its  application  to  EPA.  For  those 


permitting  authorities  that  authorized 
the  source  to  begin  operation  of  the 
change  prior  to  the  expiration  of  EPA's 
objection  opportunity,  the  source  woiUd 
also  be  required  to  submit  with  its 
application  an  affidavit  acknowledging 
its  potential  liability  if  it  operates  the 
change  before  its  permit  is  revised.  The 
purpose  of  the  affidavit  would  be  to 
ensure  that  the  source  and  the  courts 
understand  that  a  source  operates  a 
change  prior  to  permit  revision  at  its 
own  risk.  (See  explanation  of  liability 
provisions  of  administrative  amendment 
procedures  below.)  Further,  the  Agency 
is  proposing  that  a  source  wait  21  days 
after  submitting  its  amendment  request 
before  operating  a  major  NSR  or  section 
112(g)  change  to  give  EPA  the 
opportunity  to  object  to  these  more 
significant  types  of  changes  before  they 
are  operated.  It  solicits  comments, 
however,  on  the  need  for.  and  cost  of. 
the  proposed  21-day  waiting  f)eriod  for 
operation  of  major  NSR  and  section 
112(g)  changes. 

(4)  Liability  for  Making  Changes 
Before  Permit  is  Revised.  As  indicated 
above.  EPA  is  retaining  the  aspect  of  the 
current  rule's  administrative  procedures 
that  allows  a  source  to  operate  the 
change  for  which  it  seeks  an 
administrative  amendment  before  its 
permit  has  been  amended.  Indeed.  EPA 
is  proposing  to  similarly  allow  a  source 
to  operate  changes  qualifying  for  the  de 
minimis  and  minor  permit  revision 
procedures  before  its  permit  is  revised. 
Assuming,  however,  that  the  8ourt» 
could  not  operate  the  change  without 
violating  an  existing  permit  term,  its 
operation  of  the  change  would  violate 
the  section  502(a)  prohibition  against 
operating  in  violation  of  its  permit. 

For  the  reasons  set  forth  in  the 
preamble  to  the  current  rule  and  briefly 
restated  below,  the  Agency  beheves  it 
may  exercise  its  authority  to  grant  de 
minimis  exemptions  bxtm  statutory 
provisions  to  allow  p)ermitting 
authorities  to  temporarily  exempt 
sources  fit>m  the  section  502(a) 
prohibition  under  certain 
circumstances.  For  a  change  that  poses 
relatively  small  environmental  risk  as  a 
result  of  its  nature,  size,  or  prior  review 
by  permitting  authorities,  the  Agency 
believes  the  source  may  be  allowed  to 
operate  the  change  before  its  permit  is 
revised,  so  long  as  the  source 
undertakes  the  risk  of  being  found  in 
violation  of  the  original  permit  from  the 
time  it  makes  the  change  if  its  request 
to  revise  the  permit  is  ultimately 
denied.  (The  sourt»  must  also  comply 
with  the  terms  of  its  proposed  permit 
revision.)  Placing  a  source  at  risk  for 
operating  a  change  before  its  permit  is 
revised  gives  the  source  a  powerful 
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incentive  to  correctly  assess  and 
account  for  the  effect  of  the  change  on 
its  compliance  with  applicable 
requirements.  This  incentive  in  turn 
lowers  the  risk  of  a  source  not 
complying  with  applicable  requirements 
before  its  permit  is  revised,  rendering 
the  incremental  effect  of  the  section 
S02(a)  prohibition  on  source  compliance 
de  minimis; 

The  litigants  in  the  permits  case 
generally  agreed  that  a  source  should  be 
allowed  to  make  certain  changes  prior  to 
permit  revision  at  its  own  risk.  Industry 
representatives  were  conc3med, 
however,  about  the  situation  where  the 
permitting  authority  believes  that  a 
source's  proposed  revision  is  largely 
approvable,  but  nevertheless  requires 
relatively  minor  changes  to,  for 
instance,  the  proposed  recordkeeping 
and  reporting  provisions.  They  feared 
that  the  need  to  make  even  small 
changes  might  mean  that  the  proposed 
revision  was  not  approvable  and  that 
the  source  would  therefore  be  liable  for 
having  operated  the  change  in  violation 
of  its  existing  permit. 

In  response  to  industry's  concern,  the 
litigants  agreed  that  the  permitting 
authority  should  have  authority  to  make 
relatively  minor  alterations  to  a 
proposed  permit  revision,  approve  the 
revision  as  altered,  and  thereby  avoid 
subjecting  the  source  to  liability  for  any 
violations  of  its  existing  permit.  To 
maintain  a  source's  Incentive  to 
correctly  assess  and  implement  its 
proposed  change,  however,  the 
permitting  authority's  discretion  to 
correct  deficient  proposals  for  permit 
revisions  must  be  Umited.  The  Agency 
is  therefore  proposing  two  criteria  for 
defining  the  alterations  that  a  permitting 
authority  may  make  to  a  proposed 
revision  without  rendering  the  source 
liable  for  operating  the  change:  (1)  the 
change  is  unnecessary  to  make  the 
revision  request  eligible  for  the 
streamlined  process  the  source  has 
undertaken  to  use;  and  (2)  the  change  is 
unnecessary  to  correct  the  soiu-ce's 
identification  of  the  applicable 
requirements  it  must  meet.  The  first 
criterion  would  dissuade  a  source  from 
attempting  to  use  a  more  streamlined 
procedure  than  it  quaUfies  for,  while  the 
second  would  maintain  the  source's 
incentive  to  correctly  assess  and  comply 
with  the  requirements  that  apply  to  it  as 
a  result  of  its  requested  change. 

The  enforceability  of  proposed  permit 
terms  must  also  be  safeguarded.  If  a 
permitting  authority  were  allowed  to 
broadly  correct  deficient  proposals,  a 
source  might  be  tempted  to  not  include 
adequate  compliance  monitoring  terms 
in  its  proposed  revision.  The  ability  to 
operate  the  change  before  the  permit  is 


revised  would  allow  the  source  to  at 
least  temporarily  trade  an  enforceable 
requirement  for  an  unenforceable  one. 
However,  industry  is  concerned  that 
sources  may  find  it  increasingly  difficult 
to  confidently  predict  what  monitoring 
requirements  permitting  authorities  may 
impose.  The  current  rule  requires  that 
permitting  authorities  supplement  the 
monitoring  required  by  regulations 
establishing  applicable  requirements  to 
the  extent  necessary  to  determine  a 
covered  source's  compliance  with  those 
requirements.  The  Agency's  proposed 
enhanced  monitoring  rule  (58  FR  54648 
(October  22, 1993))  would  also  require 
permitting  authorities  to  iinpose 
supplemental  monitoring  requirements 
where  needed.  Particularly  under  the 
enhanced  monitoring  rule,  if  issued  as  - 
proposed,  industry  foresees  that  many 
monitoring  decisions  will  be  made  on  a 
case-specific  basis  and  thus  be  very 
difficult  to  predict  Industry  is 
concerned  that  permitting  authorities 
may  often  see  fit  to  make  some  changes 
to  the  monitoring  terms  that  a  source 
has  included  in  its  proposed  revision.  If 
a  permitting  authority  is  unable  to  make 
those  changes  without  rendering  the 
source  Uable  for  violating  its  existing 
permit,  industry  contends  that  the 
utility  of  the  current  and  proposed 
rules'  provisions  for  operation  of 
changes  before  permit  revision  will  be 
largely  lost. 

The  Agency  acknowledges  that 
sources  may  face  some  short-term 
uncertainty  regarding  what  constitutes 
adequate  compliance  terms  under  the 
operating  permit  and  enhanced 
monitoring  rules.  It  Is  therefore 
proposing  that  a  decision  by  the 
permitting  authority  to  require  different 
monitoring  not  automatically  render  the 
source  in  violation  of  its  existing  permit 
because  it  failed  to  monitor  its  proposed 
change  in  the  manner  ultimately 
specified  by  the  permitting  authority.  So 
long  as  the  soiut»  using  reasonable 
available  methods  demonstrates 
compliance  with  the  proposed  terms 
incorporating  applicable  requirements, 
the  permitting  authority  could  find  the 
source  not  in  violation  of  its  existing 
permit.  The  Agency  is  proposing  that 
the  permitting  authority  be  the  judge  of 
the  adequacy  of  the  source's  compliance 
monitoring  to  avoid  that  becoming  an 
issue  in  enforcement  actions. 

The  Agency  solicits  comment  on  all 
aspects  of  the  proposal  to  allow  the 
permitting  authority  to  approve 
proposed  p>ermit  revisions  with  nunor 
supplemental  alterations  and  to  limit 
source  Uability  for  operation  of  changes 
prior  to  permit  revision  that  are 
subsequently  altered.  In  particular,  EPA 
solicits  comment  on  the  practical  extent 


and  nature  of  the  risk  posed  by  potential 
source  Uability  for  operating  the  change, 
whether  relief  from  liability  is  necessary 
and  appropriate  in  some  or  all  of  the 
revision  tracks  for  which  It  has  been 
proposed,  and  the  efficacy  of  reliance  on 
State,  local,  and  Federal  enforcement 
discretion  to  address  industry  concerns 
in  lieu  of  the  proposed  approach. 

4.  De  Minimis  Permit  Revisions 

As  noted  above,  the  current  rule  does 
not  include  a  permit  revision  track 
analogous  to  the  de  minimis  permit 
revision  track  proposed  today.  The 
Agency  is  proposing  the  addition  of  this 
track  for  changes  that  did  not  undergo  . 
merged  program  review  but  have  only  a 
small  emissions  impact.  Under  this 
track,  a  source  would  be  able  to  operate 
the  change  as  early  as  the  day  it  submits 
its  permit  revision  application.  PubUc 
review  of  the  change  would  follow  and 
EPA  review  and  objection  opportunity 
would  not  occur  except  in  response  to 
a  public  petition.  The  Agency  believes 
that  many,  typically  minor  NSR, 
changes  involve  small  changes  in 
emissions.  Requiring  these  changes  to 
undergo  the  more  extensive  public 
procedures  required  for  minor  permit 
revisions  would  almost  certainly 
overwhelm  State  permitting  authorities 
and  is  not  justified  given  their  small 
enviromnental  impact. 

a.  Overview  of  Proposal.  Under  the 
proposed  rule,  a  source  could  operate  a 
de  minimis  change  7  days  after 
submitting  its  application  for  a  permit 
revision  to  the  permitting  authority  or  as 
early  as  the  day  it  submits  its 
application  if  the  permitting  authority 
so  allows.  Similar  to  the  requirements 
for  merged  program  changes,  the 
source's  application  would  be  required 
to  include  a  proposed  addendum  for 
revising  the  permit  to  reflect  the  change, 
a  demonstration  and  certification  that 
the  change  is  eligible  for  the  de  minimis 
change  track,  and  an  affidavit  accepting 
the  risk  of  operating  the  change  before 
its  permit  is  revised. 

Public  notice  of  de  minimis  changes 
would  occiu'  on  a  monthly,  batched 
basis  after  the  changes  could  have  been 
made.  In  other  words,  all  of  the  de 
minimis  changes  for  which  the 
permitting  authority  had  received 
applications  in  a  given  month  would  be 
Usted  together  in  a  public  notice  issued 
the  following  month.  For  a  specified 
period  of  time  after  public  notice  is 
given,  citizens  would  have  the 
opportunity  to  petition  the  permitting 
authority  to  disapprove  the  change. 
Grounds  for  objection  would  include  a 
change's  ineligibility  for  the  de  minimis 
permit  revision  process  or  its 
inconsistency  with  applicable 


requirements.  If  the  permitting  authority 
failed  to  respond  to  any  objections  by 
the  end  of  that  period  and  did  not 
otherwise  disapprove  the  permit 
revision  request,  the  proposed  permit 
addendum  would  take  effect.  A  person 
who  was  unsuccessful  in  persuading  the 
permitting  authority  to  disapprove  &e 
change  could  petition  EPA  to  do  so. 

Uiilike  the  other  revision  tracks 
proposed  today,  the  permitting 
authority  would  have  discretion 
regarding  whether  and  to  what  extent  to 
allow  any  particular  source  to  make 
changes  via  this  process.  The  permitting 
authority  would  include  in  the  source's 
draft  permit  a  term  describing  the  extent 
to  which  it  could  use  the  de  minimis 
permit  revision  process,  and  the  public 
would  have  the  opportunity  to  comment 
on  that  permit  term.  The  proposed  rlile, 
however,  would  not  establish  criteria  for 
final  permitting  authority  decisions 
regarding  whether  to  include  such  a 
permit  term  in  a  source's  permit  and  the 
scope  of  that  term  (within  the  limits 
specified  below). 

The  scope  of  de  minimis  changes 
would  be  defined  in  two  ways.  Any 
change  at  a  small  unit  (unit-based  de 
minimis)  would  qualify,  as  would  a 
small  change  at  a  big  unit  (increment- 
based  de  minimis)  pmviH'^d  certain 
conditions  desi^ied  to  ensure  the 
enforceability  of  the  resulting  permit 
limit  were  met.  The  Agency  is  sohciting 
comment  on  a  range  of  values  for 
defining  "small"  for  the  purpose  of 
these  procedures. 

b.  Scope  of  Unit-Based  De  Minimis 
Revisions.  Unit-based  de  minimis 
changes  would  include  the  addition  of 
any  new  unit,  and  the  modification  of 
any  existing  unit,  whose  permit 
allowable  emissions  (after  the  change  in 
the  case  of  modifications)  did  not 
exceed  the  unit-based  de  minimis 
.thresholds.  In  olher  worda,  the  new  unit 
or  the  existing  unit  after  the  de  minimis 
change  could  not  have  a  potential  to 
emit  greater  than  the  unit-based 
threshold.  Inter-unit  netting  could  not 
be  used  to  avoid  exceeding  the  de 
minimis  threshold. 

(1)  Proposed  Thresholds.  For  criteria 
pollutants,  EPA  proposes  a  range  of  four 
possible  threshold  levels. '»  as  well  as  a 
provision  inai  wuuid  allow  a  permitting 
authority  to  develop  alternative 
threshold  levels  foi  its  own  jurisdiction. 


"These  levels  (and  any  others  representing  a 
cutoff  for  de  mininiis  permit  revision  eligibility) 
would  not  require  that  an  emissions  cap  be 
established  in  the  part  70  permit  as  pan  of  the 
process.  Calculations  relative  to  the  threshold  le\-8l 
would  be  made  jn  the  basis  of  increases  in 
potential  to  emit  and  would  accompany  the 
source's  request  for  prticessing  as  a  de  minimis 
permit  revision. 


For  the  final  rule.  EPA  would  select  a 
level  from  the  range  or  include  the 
provision  for  a  permitting  authority- 
determined  level,  or  both.  The  four 
proposed  criteria  pollutant  threshold 
levels  are  as  follows: 

(i)  4  tons  per  permit  term  (tppt)  "• 
carbon  monoxide  (CO).  1  tppt  NOx.  1.6 
tppt  sulfur  dioxide  (SO2),  0.6  tppt  PM- 
10,  and  1  tppt  VOC; 

(ii)  5  tpy  (tor  any  criteria  pollutant); 

(iii)  20  percent  of  the  applicable  major 
source  threshold  or  5  tpy  VOC  or  NOx 
(whichever  is  greater)  or  15  tpy  PM-10 
or  0.6  tpy  lead  ^  (whichever  is  less)  2«; 

(iv)  30  percent  of  the  appUcable  major 
source  threshold  or  5  tpy,  whichever  is 
greater. 

Some  have  suggested  that  thresholds 
higher  than  the  ones  proposed  would  be 
appropriate,  including  major  title  I 
modification  levels  for  criteria 
pollutants.  The  EPA  solicits  comment  as 
to  the  appropriateness  of  higher  levels, 
as  well  as  submission  of  data  that  would 
support  higher  thresholds  in  the  final 
rule. 

As  noted  above,  EPA  also  proposes  to 
allow  any  permitting  authority  to 
establish  alternative  luiit-based 
threshold  levels  based  on  a 
demonstration  it  would  be  required  to 
make  as  specified  below.  The  threshold 
levels  would  be  pollutant-specific  and 
would  be  based  on  total  emissions  from 
units  after  the  changes  were  made.  The 
permitting  authority  would  have  to 
submit  to  EPA  for  approval  the 
demonstration,  including  the 
calculations  upon  which  the  unit-based 
threshold  levels  were  based. 

To  establish  a  specific  threshold,  a 
permitting  authority  would  have  to 
submit  historical  data  that  would  (a) 
document  the  aggregate  amount  of 
emissions  (i.e.,  total  emissions  after  the 
change)  frnm  all  units  subject  to  the 


'»'Tons  per  permit  term  (tppt)*"  refers  to  a  level 
that  could  not  be  exceeded  over  the  renoaining  life 
of  the  permit  (up  to  5  years).  Once  the  threshold 
were  met,  no  more  de  minimis  permit  revisions 
could  be  made  during  that  term  of  the  permit  For 
example,  a  threshold  of  4  tppt  would  allow  one 
change  of  4  tons  during  the  permit  term,  or  2 
changes  of  2  tons  each,  or  any  number  of  snrull 
changes  that  totalled  4  tons  over  the  life  of  the 
permit. 

» 15  tpy  PM-10  and  0.6  tpy  lead  are  the 
significance  levels  under  the  PSD  program  for  these 
pollutants. 

"  For  example,  if  the  major  source  threshold  were 
100  tpy  for  all  criteria  poUuUnts.  then  20%  of  major 
source  thresholds  would  be  20  tpy  and  the  formula 
would  lake  the  greater  of  20  tpy  or  5  tpy  for  VOC 
or  NOx.  For  PM-10.  it  would  take  the  lesser  of  20 
tpy  or  IS  tpy,  and  for  lead  it  would  take  the  lesser 
of  20  tpy  or  0.6  tpy.  Thus,  the  formula  would  yield 
values  of  20  tpy  VOC.  20  tpy  NOx,  15  tpy  F»M-10 
and  0.0  tpy  laad.  If  the  major  source  threshold  were 
10  tpy  VOC  and  NOx.  70  tpy  PM-10  and  IOC  tpy 
lead,  the  values  would  be  5  tpy  V(X  or  NOx 
(greater  of  2  tpy  or  5  tpvl.  14  toy  PM-10  (20%  of 
70  tpy)  and  0.6  tpy  lean. 


State  or  local  SIP-approved  NSR 
program  over  a  representative  period  of 
time  (e.g.,  previous  2  years)  and  (b) 
demonstrate  that  all  units  above  the 
proposed  cut-off  for  unit-based  de 
minimis  changes  represent  at  least  80 
percent  of  emissions  subject  to  NSR. 
The  EPA  would  place  this  data  in  the 
rulemaking  record  when  determining 
approvabiUty  of  the  part  70  program. 
(Data  of  this  sort  from  New  Jersey  is  in 
the  docket  of  today's  rule.)  Potentially, 
the  levels  established  by  the  permitting 
authority  could  be  larger  than  the 
national  levels  ultimately  promulgated. 

As  an  example  of  how  threshold 
levels  could  be  established,  if  a 
permitting  authority  demonstrated  that 
(1)  emissions  of  VOC  from  all  new  or 
modified  units  subject  to  NSR  totaled 
5,000  tpy  and  (2)  units  comprising  80 
percent  (i.e.,  4,000  tpy)  of  these 
emissions  were  all  above  20  tpy,  the 
permitting  authority  could  adopt  20  tpy 
as  the  threshold  level  for  VOC  in  lieu  of 
the  national  threshold  level  for  VOC 
adopted  in  the  final  rule.  (Similar 
shovirings  would  need  to  be  made  for 
other  pollutants.)  In  the  case  of  a  20  tpy 
VOC  threshold  level,  a  change  would  be 
eligible  for  the  unit-based  de  minimis 
category  if  the  total  emissions  of  a  unit 
after  the  change  did  not  exceed  20  tpy. 
For  toxic  pollutants.  EPA  proposes  three 
possible  threshold  levels: 

(i)  0  tppt; 

(ii)  20  percent  of  section  112  major 
source  thresholds  or  50  percent  of 
section  112(g)  de  minimis  levels, 
whichever  is  less;  or 

(iii)  75  percent  of  section  112(g)  de 
minimis  levels. 

Again.  EPA  would  select  a  threshold 
level  from  within  the  proposed  range 
and  solicits  comment  and  data  in 
support  of  the  proposed  options. 
Moreover,  EPA  solicits  comment  on 
whether  higher  de  minimis  thresholds 
for  toxic  pollutants  might  be 
appropriate,  such  as  section  112(g)  de 
minimis  levels,  and  data  supporting 
them.  While  EPA  does  not  propose  to 
allow  permitting  authorities  to  establish 
alternative  unit-based  threshold  levels 
for  toxic  pollutants,  the  Agency  soUcits 
comment  on  this  possibility  and  the 
potential  criteria  for  establishing  such 
program-specific  levels. 

For  secUon  111  pollutants  (i.e.  those 
regulated  by  EPA  under  section  111. 
including  fluorides,  sulfuric  acid  mist, 
mimicipal  waste  combustor  emissions, 
and  hydrogen  sulfide),  EPA  proposes 
that  the  appficable  PSD  significance 
levels  be  used  to  define  the  unit-based 
de  minimis  thresholds  for  those 
pollutants  (40  CFR  52.21). 

(2)  Proposed  Gatekeepers.  Even  if  a 
change  qualifies  for  de  minimis 
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procedures  based  on  size,  EPA  is 
proposing  that  it  not  qualify  for  the  de 
minimis  permit  revision  process  if: 

(i)  The  source  is  in  violation  of  the 
part  70  permit  terms  and  conditions  it 
seeks  to  change; 

(ii)  The  need  for  the  permit  revision 
does  not  result  from  a  physical  or 
operational  change;  or    • 

(iii)  The  change  does  not  involve  a 
permit  term  or  condition  established  to 
limit  emissions  which  is  federally 
enforceable  only  as  a  part  70  permit 
term  or  condition. 

Thus,  if  a  change  were  disallowed  by 
any  of  these  gatekeepers,  even  if  it  were 
clearly  below  the  relevant  de  minimis 
threshold  levels,  it  could  not  be 
processed  as  a  de  minimis  permit 
revision. 

(3)  Aggregation  limitation.  The  EPA  is 
not  proposing  an  aggregation  or 
"stacking"  limitation  on  unit-based  de 
minimis  permit  revisions.  However, 
EPA  recognizes  concerns  that  sources 
might  make  inappropriate  use  of  de 
minimis  procedures  by  dividing  what 
would  otherwise  be  a  significant 
emissions  increase  into  several  smaller 
increases  to  avoid  more  extensive 
public,  permitting  authority.  EPA,  and 
affected  State  review.  The  EPA  does  not 
believe  stacking  limitations  are 
necessary  to  guard  against  inappropriate 
disaggregation,  because  de  minimis 
changes  will  be  publicly  noticed, 
enabling  the  pubUc  as  well  as  the 
permitting  authority  and  EPA  to  spot 
questionable  consecutive  changes.  In 
addition,  section  182(c)(6)  of  the  Act 
establishes  a  stacking  limitation  for  VOC 
emissions  in  serious  and  worse 
nonattainment  areas.  Nevertheless,  EPA 
solicits  comment  on  the  need  for 
stacking  limitations  to  prevent  multiple 
unit-based  de  minimis  permit  revisions 
from  increasing  the  size  of  any  source 
by  certain  amounts  or  percentages  of  the 
source's  total  permitted  emissions.  The 
Agency  also  solicits  comment  on  the 
administrative  difficulty  they  would 
represent  for  permitting  authorities  and 
covered  sources.  Finally.  EPA  solicits 
comment  and  suggestions  on 
appropriate  stacking  limits,  and  whether 
such  limits  should  be  based  on  a 
specified  emissions  amount  or  a 
percentage  of  a  soiu'ce's  total  permitted 
emissions. 

c.  Scope  of  Increment-Based  De 
Minimis  Permit  Revisions. — (1) 
Proposed  Thresholds.  For  criteria 
pollutants.  EPA  proposes  a  range  of 
three  possible  threshold  levels  for 
increment-based  de  minimis  changes.  It 
also  proposes  that  a  permitting  authority 
have  the  option  of  developing 
alternative  thresholds  for  its 
jurisdiction.  For  the  final  nilc.  EPA 


would  select  increment-based  levels 
from  the  proposed  range  or^clude  the 
provision  for  permitting  authority- 
defined  levels,  or  both.  The  three 
proposed  increment-based  threshold 
levels  for  criteria  pollutants  are: 

(i)  4  tppt  CO.  1  tppt  NOx.  1.6  tppt 
SO2.  0.6  tppt  PM-10.  or  1  tppt  VOC; 

(ii)  20  percent  of  the  applicable  major 
source  threshold.  10  percent  of  the  limit 
applicable  to  the  unit  undergoing  the 
change,  or  1 5  tpy  VOC  or  NOx 
(whichever  is  less,  but  not  less  than  2- 
5  tpy).  or  15  tpy  PM-10  or  0.6  tpy  lead 
(whichever  is  less)  22;  or 

(iii)  30  percent  of  the  applicable  major 
source  threshold.  15  percent  of  the  lirnit 
applicable  to  the  unit  undergoing  the 
change,  whichever  is  less,  but  not  less 
than  5  tpy  VOC  or  NOx. 

Permitting  authorities  would  also  be 
allowed  to  develop  an  alternative 
threshold  level  for  each  pollutant  based 
on  the  estimated  annual  emissions 
increases  of  that  pollutant  from  all  units 
subject  to  NSR.  The  permitting  authority 
would  have  to  submit  a  demonstration 
containing  the  calculations  upon  which 
the  threshold  levels  were  based.  The 
demonstration  would  have  to  show  that 
the  increment-based  de  minimis 
threshold  level  specified  by  the 
permitting  authority  for  a  pollutant 
would  correspond  to  a  level  where  at 
least  80  percent  of  the  emissions 
increases  of  that  pollutant  were  above 
that  level.  The  Agency  solicits  comment 
on  whether  it  should  allow  permitting 
authorities  to  set  their  own  increment- 
based  de  minimis  threshold  levels. 

For  toxic  pollutants,  EPA  proposes  a 
range  of  three  possible  increment-based 
threshold  levels: 

(i)Otppt; 

(ii)  20  percent  of  section  112  major 
source  thresholds,  50  percent  of  section 
112(g)  de  minimis  levels,  or  10  percent 
of  the  limit  applicable  to  the  unit 
undergoing  the  change,  whichever  is 
less;  or 

(iii)  75  percent  of  section  112(g)  de 
minimis  levels. 

As  with  unit-based  de  minimis 
threshold  levels  for  toxics,  EPA  is  not 
proposing  an  option  for  permit  program- 
specific  threshold  levels,  but  again 
solicits  comment  on  the  desirability  of 
such  an  option  and  what  would  be  the 
grounds  for  approving  State  or  local 
agency  demonstrations.  Also.  EPA 


"For  example,  if  the  major  source  thresholds' 
-were  100  tpy  for  VOC,  NOx.  PM-ID  and  Iced,  and 
the  unit's  allowable  emissions  were  10  tons  VOC. 
then  20%  of  niajor  source  thresholds  would  be  20 
tpy,  10%  of  the  unit's  allowables  is  1  tpy.  and  the 
formula  would  take  the  lesser  of  20  Ipy.  1  tpy  or 
15  tpy  VOC  or  NOx,  but  not  less  than  2-5  tpj.  Thus, 
the  formula  yields  de  minimis  values  of  2-5  tpy 
Vtx:  or  NOx 


solicits  comment  on  whether  higher 
increment-based  threshold  levels  would 
be  appropriate  for  toxic  pollutants  and 
data  supporting  any  higher  levels. 

As  proposed  for  the  unit-based  de 
minimis  threshold  levels,  EPA  proposes 
the  PSD  significance  levels  for  section 
111  pollutants. 

(2)  Proposed  Gatekeepers.  In  addition 
to  the  gatekeepers  applicable  to  unit- 
based  de  minimis  permit  revisions  set 
forth  above,  two  other  gatekeepers 
would  apply  to  increment-based  de 
minimis  permit  revisions.  First,  the 
resulting  emission  limit  would  have  to 
be  expressed  in  the  same  form  and  unit 
of  measure  as  the  previous  limit. 
Second,  any  associated  changes  in 
compliance  monitoring  terms  would 
have  to  be  undertaken  in  a  manner 
established  in  the  permitting  authority's 
program  regulations,  in  the  source's 
permit,  or  through  the  proposed  minor 
permit  revision  procedures.  Therefore, 
any  change  that  was  disallowed  by  any 
of  these  additional  gatekeepers,  even  if 
it  met  increment-based  emissions 
threshold  levels  and  complied  with  the 
unit-based  de  minimis  gatekeepers, 
could  not  be  processed  as  an  increment- 
based  de  minimis  permit  revision. 

The  Agency  recognizes  that  the 
proposed  provisions  defining  the  scope 
and  gatekeepers  for  the  de  minimis 
process  are  quite  complex.  Thus,  EPA 
solicits  suggestions  on  how  to  make  the 
approach  less  complicated  while  at  the 
same  time  providing  adequate  flexibility 
and  programmatic  integrity. ^^ 

(3)  Aggregation  limitations.  As  in  the 
case  of  unit-based  de  minimis  permit 
revisions.  EPA  is  not  proposing 
aggregation  or  stacking  limitations  for 
increment-based  de  minimis  permit 
revisions.  However,  for  the  reasons 
discussed  previously.  EPA  solicits 
comment  on  the  need  for  stacking 
limitations  to  prevent  increment-based 
de  minimis  permit  revisions  from 
increasing  the  size  of  any  unit  or  an 
entire  source  by  certain  amounts  or 
percentages  of  limits  applicable  to  a  unit 
or  source.  The  EPA  also  solicits 
comment  an  whether  stacking  limits 
should  be  based  on  a  specified  amount 
or  percentage  of  a  source's  total 
permitted  emissions  and  what  those 
amounts  or  percentages  should  be. 

d.  Process  for  De  Minimis  Permit 
Revisions.  De  minimis  permit  revisions 


^^The  alternative  approach  to  changes  in 
compliance  monitoring  terms,  discussed  later  tn 
this  preamble,  presents  one  potential  way  of 
simplifying  de  minimis  permit  revision  procedures. 
That  approach  would  apply  the  same  compliance 
term  gatekeepers  to  changes  at  both  small  and  large 
units  and  would  thus  obviate  the  need  for  the  two 
different  types  of  de  minimis  permit  revi.<.ioiis,  unil- 
batMti  and  incmment-based. 


would  be  processed  as  follows.  First,  the 
source  would  submit  its  application  to 
make  a  de  minimis  permit  revision  to 
the  permitting  authority.  As  for  merged 
program  changes,  the  application  would 
be  required  to  contain  a  description  of 
the  change  and  supporting  information, 
a  demonstration,  a  certification  signed 
by  a  responsible  official  that  the  change 
is  eligible  for  the  de  minimis  permit 
revision  process,  an  affidavit  accepting 
the  risk  of  making  the  change  before  the 
permit  is  revised,  and  a  proposed 
addendum  to  the  permit  containing  the 
proposed  permit  terms  that  would  apply 
as  a  result  of  the  change. 

The  permit  program  could  authorize 
the  source  to  operate' the  requested 
change  7  days  after  the  permitting 
authority  received  the  application  or, 
with  the  permitting  authority's 
permission,  as  early  as  the  day  its 
application  is  submitted.  Public  notice 
of  the  changes  would  be  provided  on  a 
monthly,  batched  basis.  In  other  words, 
one  notice  listing  all  changes  for  which 
applications  for  de  minimis  permit 
re\isions  had  been  received  in  the 
preceding  month  would  be  provided 
each  month.  The  proposal  does  hot 
specify  the  manner  in  which  such 
public  notice  should  be  given,  and  on 
whom  the  responsibility  should  fall  to 
provide  it.  The  final  rule  would  at  least 
provide  that  State  or  local  permit 
programs  establish  a  mechanism 
sufficient  to  ensure  that  public  notice 
reaches  all  interested  citizens.  In  any 
case.  EPA  is  not  proposing  that  EPA  and 
affected  States  receive  separate 
notification  of  de  minimis  permit 
revisions,  but  that  they  have  access  to 
the  monthly  reports.  "The  permitting 
authority  would  also  be  required  to 
establish  a  public  docket  into  which  it 
places  de  minimis  permit  revision 
requests  on  the  date  it  receives  them,  or 
otherwise  provide  substantially 
equivalent  public  access  to  the  requests 
as  they  are  received. 

The  extent  to  which  the  permitting 
authority  would  be  required  to  retain 
authority  to  disapprove  the  de  minimis 
permit  revision  request  would  depend 
on  the  nature  of  any  preconstniction 
review  the  change  may  have  undergone. 
State  and  local  agency  minor  NSR 
procedures  vary  in  terms  of  whether 
affirmative  permitting  authority  review 
is  required  for  all  changes  and  whether 
and  how  much  public  review  is 
provided.  The  proposed  de  tainimis 
revision  procedures  would  take  account 
of  these  differences  and  require  that  the 
permitting  authority  retain  authority  to 
disapprove  a  de  minimis  permit 
revision  request  depending  on  the 
extent  of  permitting  authority  and 


public  review  of  the  change  in  the 
imderljing  minor  NSR  process. 

For  a  change  that  the  p>ermitting 
authority  had  affirmatively  approved 
(i.e..  had  not  approved  by  default) 
pursuant  to  a  minor  NSR  process  that 
included  a  public  comment  period  of  at 
least  21  days,2*  the  permitting  authority 
would  be  required  to  retain  authority  to 
disapprove  incorporation  of  the  change 
into  the  part  70  permit  as  a  de  minimis 
permit  revision  tor  a  period  of  no  more 
than  7  days  after  receipt  of  the  request. 
For  such  a  change,  the  proposed  permit 
addendum  containing  the  revised  terms 
could  take  effect  7  days  after  receipt  of 
the  application  or  as  early  as  the  day  of 
receipt  where  the  permitting  authority 
so  allowed  in  response  to  a  request  by 
the  source.  For  a  change  that  the 
permitting  authority  approved  by 
default  in  the  preconstniction  review 
process  or  for  which  a  21-day  public 
comment  period  was  not  provided,  the 
permitting  authority  would  have  to 
retain  authority  to  disapprove  the 
change  for  a  specified  period  of  time 
following  the  date  public  notice  was 
given.  Such  a  change  would  be 
incorporated  into  the  part  70  permit  on 
the  day  after  this  period  expired  if  the 
permitting  authority  had  not  acted  by 
then  to  disapprove  the  change.  For  all 
de  minimis  permit  revisions,  the  permit 
would  be  amended  by  attaching  the 
proposed  addendum  to  the  permit. 

In  the  case  of  any  change  for  which 
the  permitting  authority  retained 
authority  to  disapprove,  citizens  could 
request  that  the  permitting  authority 
disapprove  the  change.^*  Any  such 
request  would  have  to  be  submitted 
within  a  specified  period  of  time  after 
the  date  public  notice  was  provided  for 
the  change.  (The  Agency  solicits 
comment  on  whether  the  public  would 
need  as  little  as  15  days  to  as  much  as 
45  days  to  submit  such  requests.)  If  any 
requests  were  submitted,  the  permitting 
authority  would-have  a  specified  period 
of  time  following  the  deadline  for 
submission  of  such  requests  to  respond. 
(The  Agency  solicits  comment  on  how 
long  this  period  for  permitting  authority 
response  should  be,  from  15  to  45  days.) 
If  the  permitting  authority  did  not  heed 
a  request  to  disapprove  the  change,  the 


'*As  in  the  case  of  a  merged  part  70/NSR  or  pail 
70/section  112(g)  process,  permitting  authorities 
whose  NSR  programs  operate  by  default  could 
provide  in  their  permit  programs  that  sources  could 
elect  to  subject  changes  to  NSR  requiring  an 
affirmative  decision  and  21-day  comment  period  on 
a  case-by<ase  basis. 

^  In  the  case  of  a  change  for  which  the  permitting 
authority  did  not  retain  authority  to  disapprove,  the 
permit  would  be  revised  to  incorporate  the  change 
as  explained  above,  but,  like  the  permit  as  a  whole, 
the  permit  revision  would  be  subject  to  th?  current 
part  70  provisions  for  revocation  for  cause. 


person  requesting  disapproval  could 
petition  EPA  to  object  to  the  change  in 
the  manner  set  forth  in  §  70.8.  Any  such 
petition  to  EPA  would  have  to  be 
submitted  within  60  days  of  the  end  of 
the  period  for  permitting  authority 
response  to  citizen  objections. 

If  the  permitting  authority 
disapproved  a  request  for  a  de  minimis 
change  or  EPA  objected  to  a  request  (in 
response  to  a  public  petition)  after  the 
source  had  made  the  change,  the  source 
would  be  liable  for  violating  the  existing 
permit  from  the  time  it  made  the 
change.  However,  as  would  be  the  case 
for  merged  program  changes  made 
through  administrative  amendments, 
the  permitting  authority,  to  a  limited 
extent,  could  revise  (instead  of 
disapprove)  a  de  minimis  change 
request  v^ithout  necessarily  rendering 
the  source  liable  for  violating  its 
existing  permit  from  the  time  it  made 
the  proposed  change.  So  long  as  (1)  the 
permit  authority's  revisions  were  not 
necessary  to  make  the  request  eligible 
for  de  minimis  procedures  and  did  not 
change  the  source's  proposed 
determination  in  the  request  of  which 
applicable  requirements  it  must  meet  as 
a  result  of  the  change,  and  (2)  the 
source,  using  reasonably  available 
means,  demonstrated  its  compliance 
•with  the  proposed  permit  terms 
incorporating  applicable  requirements, 
the  permitting  authority  could  find  that 
its  revisions  to  the  de  minimis  permit 
revision  request  did  not  render  the 
source  hable  for  violating  its  existing 
permit. 

Finally,  a  copy  of  the  final  addendum 
would  have  to  hie  provided  to  EPA.  No 
permit  shield  would  be  available  for  de 
minimis  changes. 

e.  Rationale. — (1)  In  General.  The 
Agency  believes  that  the  proposed  de 
minimis  revision  track  is  necessary  and 
appropriate  to  address  the  large  number 
of  small  physical  or  operational  changes 
that  will  occiiT  at  part  70  sources  each 
year.  Most  changes  at  sources  involve 
the  addition  of  small  new  units  or  small 
increases  in  emissions  at  existing  units, 
and  these  changes  usually  receive  prior 
review  under  existing  preconstruction 
review  programs.  In  many  States, 
thousands  of  these  small  changes  take 
place  each  year.  For  example,  more  than 
10,000  changes  subject  to 
preconstruction  review  occur  annually 
in  Texas  and  over  5.000  in  New  Jersey. 
Of  those,  only  a  few  hundred  are  subject 
to  major  NSR.  Nationwide,  most  of  the 
tens  of  thousands  of  preconstruction 
actions  that  occur  each  year  are  subject 
to  minor  NSR  for  vv-hich  little  or  no 
public  review  is  provided.  Many  States 
provide  public  process  for  minor  NSR 
actions  that  result  in  emission  increases 
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above  certain  (generally  relatively  high) 
levels,  but  few  (if  any)  provide  public 
process  for  all  actions  tiiat  undergo 
minor  NSR. 

Requiring  full  part  70  public  process 
for  all  minor  NSR  actions  would  make 
extraordinary  demands  on  State  and 
local  resources.  One  State,  in  the 
detailed  fee  demonstration 
accompanying  its  part  70  program 
submittal,  estimated  that  to  comply  with 
the  current  rule's  requirements  for 
issuing  part  70  permits,  150  hours  will 
be  required  to  hold  a  public  hearing  and 
respond  to  public  comments  for  each 
permit.  If  this  amount  of  process  were 
required  for  all  part  70  permit  revisions 
(including  all  minor  NSR  changes)  in 
that  State,  it  would  need  to  spend  well 
in  excess  of  1 ,000,000  hours  per  year  on 

{)ublic  process.  To  accommodate  this 
evel  of  process,  the  State  would  need 
to  nearly  double  its  current  staffing 
estimates  for  part  70  permit  review  and 
devote  the  added  staff  full  time  to 
providing  public  process  (see  analysis 
in  docket  number  A-93-50).  Although 
these  time  and  staffing  estimates  are 
based  on  one  State's  submission,  EPA 
believes  they  are  representative  of  what 
other  permitting  authorities  would  face 
if  required  to  provide  full  p)ermit 
issuance  process  for  permit  revisions. 
Permitting  authorities  are  already 
having  to  substantially  increase  staffing 
to  meet  title  V  requirements  and  are 
facing  difficult  obstacles  in  finding 
qualified  staff.  Moreover,  such 
imprecedented  levels  of  staff,  even  if 
they  could  be  obtained,  would  present 
additional  communication  and 
prioritization  problems. 

Largely  as  a  function  of  the  need  for 
more  staff,  providing  substantial  public 
process  for  every  permit  revision  would 
also  be  very  costly.  While  title  V 
requires  that  permitting  authorities 
charge  fees  sufficient  to  cover  the  costs 
of  the  permit  program,  this  mandate 
must  be  read  in  light  of  the  other 
signposts  provided  by  Congress.  For 
example,  title  V  establishes  a 
presumption  that  a  fee  of  $25/ton, 
adjusted  for  the  Consumer  Price  Index 
(CPI),  is  adequate  to  cover  the  direct  and 
indirect  costs  of  the  permitting  program. 
That  figure  would  be  $30.18/ton  for 
1995.  Based  on  the  aforementioned 
State's  fee  demonstration,  the  cost  of 
providing  full  public  process  for  all 
permit  revisions  in  that  State  would  be 
over  $8,000,000  and  would  cause  its  fee 
rate  to  exceed  $45.00/ton,  more  than  50 
percent  above  the  amount  Congress 
presumed  would  be  adequate.  While  the  . 
foregoing  cost  projections  are  based  on 
one  State's  analysis  of  its  program, 
EPA's  review  of  other  States'  fee 


demonstrations  indicate  that  the 
projections  are  not  unusually  high. 

Permitting  authorities  ana  sources 
alike  are  also  very  concerned  with  the 
potential  of  extensive  public  review  of 
permit  revisions  to  produce  permitting 
gridlock.  U  every  new  unit  and  every 
physical  or  operational  change  at 
existing  units  were  required  to  undergo 
substantial  review  beyond  that  provided 
by  existing  preconstruction  review, 
substantial  delays  in  revising  part  70 
permits  would  result  and  sources  would 
likely  incur  significant  opportunity 
costs. 

The  sheer  volume  of  small  changes 
make  necessary  and  appropriate 
procedures  that  provide  for  public 
review  after  the  source  may  make  the 
change  at  its  own  risk  and  that  do  not 
require  affirmative  permitting  authority 
action  except  where  objections  are 
raised.  The  Agency  believes  more 
burdensome  procedures  would  probably 
overwhelm  permitting  au  noriUes  and 
impose  unreasonable  cof  s  on  both 
agencies  and  sources.  In>  eed,  the 
proposed  de  minimis  pr  jcedures  would 
subject  most  of  the  minor  NSR  actions 
that  take  place  each  year  to  more 
process  than  is  typically  provided  by 
State  and  local  minor  NSR  programs.  At 
the  same  time,  EPA  believes  that  the 
proposed  requirement  for  post  hoc 
public  noUce  and  an  opportunity  to 
object  would  help  ensure  the  integrity  of 
part  70  and  minor  NSR  programs 
without  significantly  increasing  the 
permitting  burden  on  agencies  and 
sources.  Post  hoc  public  process  would 
provide  sources  with  a  significant 
incentive  to  accurately  assess  the  effect 
of  requested  changes  on  emissions  and 
compliance  with  applicable 
requirements.  Put  another  way, 
subjecting  even  small  changes  to  public 
scrutiny  would  increase  the  likelihood 
that  sources  would  limit  requests  for  de 
minimis  changes  to  changes  that  are 
truly  small  and  that  can  be  made  in 
compliance  with  applicable 
requirements. 

As  previously  pointed  out,  in 
requiring  public  process  for  all  minor 
NSR  modifications,  today's  proposal 
would  add  public  procedures  that  in 
some  cases  may  not  be  required  by  the 
underlying  minor  NSR  programs.  Like 
the  requirements  for  merged  program 
review,  the  proposed  de  minimis  change 
procedures  would  have  the  effect  of 
requiring  at  least  some  public  process 
for  minor  NSR  modifications  that  may 
be  eligible  for  valid  exclusions  from 
public  process  under  State  or  local 
minor  NSR  programs.  For  the  reasons 
set  forth  in  the  discussion  of  merged 
program  requirements  earlier  In  this 
preamble,  EPA  is  considering  whether 


valid  exclusions  from  minor  NSR 
process  should  carry  over  into  the  title 
V  context.  It  thus  requests  comments  on 
whether  a  change  that  would  otherwise 
be  subject  to  de  minimis  change 
procedures  (presiunably  in  part  because 
it  did  not  undergo  merged  program 
review),  should  be  eligible  for 
incorporation  into  a  part  70  permit  as  an 
administrative  amendment  if  it  qualifies 
for  a  minor  NSR  exclusion  from  public 
process. 

As  further  explained  below,  the  scope 
of  changes  eligible  for  the  de  minimis 
process  would  be  restricted  by  several 
"gatekeepers"  to  guard  against  improper 
or  high  risk  use  of  the  process.  The 
procedures  for  revising  the  permit 
would  provide  added  safeguards.  In 
view  of  the  small  size  of  the  eligible 
changes,  the  applicable  gatekeepers  and 
the  additional  procediu^l  safeguards, 
EPA  believes  the  proposed  process 
would  be  sufficient  to  meet  title  V's 
public  process  requirements. 

From  industry's  perspective,  the 
proposed  procedures  would  provide 
streamlined  processing  of  permit 
revisions.  The  small  sizJe  of  the  eligible 
changes  and  the  checks  and  balances 
provided  by  the  procedures  would 
justify  the  Agency  temporarily 
exempting  sources  from  the  section 
502(a)  prohibition  against  operation  In 
noncompliance  with  permit  terms. 
Thus,  small  changes  could  be  operated 
as  soon  as  or  shortly  after  applications 
are  submitted.  While  sources  would 
remain  at  risk  for  violating  their  permits 
until  the  end  of  the  public  review 
period  for  changes  that  the  permitting 
authority  retained  authority  to 
disapprove,  they  could  proceed 
expeditiously  to  operate  small  changes 
that  they  were  confident  met  all 
applicable  requirements.  The  proposed 
procedures  would  further  provide  that 
permits  be  revised  by  default  if  the 
permitting  authority  fails  to  act 
affirmatively.  The  EPA  thus  believes 
that  the  proposed  process  would  also  be 
sufficient  to  meet  title  V's  requirement 
that  permitting  procedures  be 
streamlined  and  expeditious. 

The  Agency  solicits  comment  on  the 
effectiveness  of  a  post  hoc  public  review 
process  in  assuring  that  requests  for  de 
minimis  changes  are  limited  to  changes 
that  are  truly  small  and  consistent  with 
applicable  requirements.  The  Agency  is 
also  interested  in  comments  on  the  costs 
of  the  post  hoc  review  process  and  on 
whether  the  benefits  justify  the  costs  of 
such  a  program.  It  further  solicits 
comment  on  whether  the  post  hoc 
review  process  could  be  eliminated 
without  violating  statutory 
requirements.  Finally,  EPA  solicits 
comments  on  whether,  in  the  absence  of 


a  post  hoc  process,  the  Agency  would  be 
authorized  to  limit  its  objection 
opportunity  and  to  allow  sources  to 
operate  de  minimis  changes  before  their 
permits  are  revised,  as  proposed. 

(2)  Scope.  A  critical  question  in  the 
evaluation  of  the  proposed  procedures, 
however,  is  what  constitutes  a  "small"     • 
change.  Before  exploring  that  issue,  it 
should  be  pointed  out  that  whatever 
threshold  EPA  eventually  selects  for 
defining  "small"  changes,  under  the 
proposal  the  scope  of  the  changes  a 
particular  source  could  process  using 
the  de  minimis  track  would  depend  on 
its  permit.  As  indicated  above,  the 
proposal  would  require  that  a  source's 
use  of  de  minimis  procedures  be 
authorized  by  its  part  70  permit.  The 
purpose  of  this  requirement  is  to  give 
the  permitting  authority  the  option  of 
allowing  only  those  de  minimis  changes 
at  specific  units  that  it  considers 
appropriate,  and  the  public  an 
opportunity  to  comment  on  the  extent  to 
which  any  source  could  use  de  minimis 
revision  procedures.  Conceivably,  the 
public  could  comment  and  the 
permitting  authority  could  decide  that 
certain  situations  (e.g.,  a  bad 
compliance  record)  warrant  limiting  or 
denying  altogether  a  source's  use  of  de 
minimis  procedures. 

The  Agency  solicits  comment,  though, 
on  whether  the  permitting  authority 
should  be  authorized  to  provide  in  its 
part  70  program  for  certain  categories  or 
classes  of  sources  or  changes  to  get  the 
benefit  of  de  minimis  change 
procedures.  For  instance,  for  any  change 
subject  to  preconstruction  review,  there 
arguably  would  be  little  basis  for 
depriving  a  source  of  the  availability  of 
the  de  minimis  permit  revision  track, 
given  that  such  a  change  would  have 
already  undergone  permitting  authority 
review  by  the  time  the  part  70  permit 
revision  application  was  received.  The 
Agency  solicits  comment  on  whether 
and  imder  what  circumstances  the 
permitting  authority  should  be  allowed 
to  authorize  use  of  de  minimis  revision 
procedures  on  a  generic  basis. 

It  also  bears  explaining  at  the  outset 
why  EPA  is  proposing  two  types  of  de 
minimis  changes:  unit-based  and 
increment-based.  As  noted  above,  unit- 
based  de  minimis  changes  include  any 
change  at  a  small  unit.  Because  the  unit 
is  itseff  small  in  terms  of  its  emissions 
potential,  the  environmental  risk  of  a 
source  inappropriately  processing  a 
change  at  such  unit  through  de  minimis 
procedures  is  relatively  small,  since  the 
most  the  unit  could  emit  is  the  de 
minimis  threshold  Itself.  Increment- 
based  de  minimis  changes,  however,  are 
small  changes  at  big  imits.  Because  the 
unit  in  this  case  could  be  vfery  large 


(e.g..  400  tpy  VOC).  a  purportedly  small 
change  could  in  fact  have  very  large 
emissions  consequences.  For  instance,  if 
a  400  tpy  unit  is  controlled  to  200  tpy. 
the  source  could  potentially  make  a 
change  that  it  represents  as  small  but 
that  increases  the  unit's  emissions  by 
200  tpy.  Because  of  this  risk.  EPA  is 
proposing  to  restrict  the  availability  of 
increment-based  de  minimis  changes  in 
ways  that  ensure  the  continued 
enforceability  of  the  controls  on  the  unit 
undergoing  the  change.  The  Agency  is 
concerned,  however,  that  two  types  of 
de  minimis  changes  may  be  confusing 
and  unnecessarily  complex.  It  therefore 
requests  comments  on  whether  it  should 
promulgate  one  or  both  types  of  de 
minimis  revision  tracks  and  what 
applicable  gatekeepers  it  should  retain 
or  reject.  It  also  refers  the  reader  to  the 
discussion  later  in  this  preamble  that 
suggests  a  different  approach  to  changes 
in  compliance  monitoring  terms  that 
may  provide  a  basis  for  collapsing  the 
two  types  of  de  minimis  permit 
revisions  into  one. 

The  Agency  is  proposing  a  range  of 
possible  values  of  de  minimis  changes 
because  it  thus  far  lacks  adequate 
-information- to  choose  between  the 
proposed  values.  The  Agency  believes 
that  the  proper  approach  to  choosing  de 
minimis  thresholds  is  to  determine  what 
threshold  will  likely  result  in  the  public 
having  a  prior  opportunity  to  comment 
on  the  large  majority  of  regulated 
pollutants'  total  emissions  and  in  the 
permitting  authority's  being  relieved 
from  processing  a  significant  percentage 
of  pennit  revisions  through  more 
burdensome  procedures.  As  suggested 
by  EPA's  proposal  for  permitting 
authority-determined  de  minimis  levels, 
the  Agency  believes  that  about  80  per 
cent  of  total  emissions  subject  to  NSR 
should  not  be  eligible  for  the  de 
minimis  process,  but  it  requests 
comment  on  the  appropriate  percentage 
and  information  indicating  what 
emission  level(s)  would  come  close  to 
achieving  this  result. 

The  Agency  recognizes  the  inherent 
difficulty  of  utilizing  a  national 
emission  level  to  ensure  that  the  public 
receives  prior  notice  and  an  opportunity 
to  comment  on  a  certain  percentage  of 
total  emissions,  since  that  level  is  apt  to 
vary  with  the  nonattainment  area  and 
the  types  of  controls  applicable  in  it. 
However.  EPA  is  still  interested  in 
promulgating  a  national  emission  level 
for  several  reasons.  First,  a  number  of 
States  have  indicated  a  desire  for  a 
national  de  minimis  threshold  to  avoid 
permitting  authorities  "bidding"  for 
sources  or  source  expansions  by  offering 
higher  thresholds  than  their  neighboring 
State  or  local  agencies.  Second,  the 


showing  that  EPA  has  proposed  that 
State  and  local  agencies  make  to  justify 
a  unique  de  minimis  threshold  may  be 
very  difficult  for  a  particular  agency  to 
make  depending  on  the  extent  and 
detail  of  its  historical  records. 

The  Agency  is  also  interested, 
however,  in  providing  permitting 
authorities  with  the  option  of 
developing  their  own  de  minimis 
thresholds  if  they  can  make  the  requisite 
showing.  Although  EPA  understands 
the  desire  on  the  part  of  some 
permitting  authorities  for  national 
uniformity,  it  also  appreciates  that 
permitting  authorities  are  in  very 
different  positions  with  regard  to  the 
emission  levels  that  would  achieve  the 
80  percent  mark  in  a  particular  agency's 
jurisdiction.  While  in  some  heavily 
industrialized  areas  a  5  ton  per  year 
(tpy)  cut-off  may  result  in  80  or  90 
percent  of  the  emissions  being  subjected 
to  prior  NSR.  more  rural  areas  may 
achieve  the  same  with  a  much  higher 
cut-off.  Indeed,  a  5  tpy  cut-off  for  unit- 
based  de  minimis  might  well  be  useless 
in  an  area  where  the  agency  does  not 
regulate  such  small  emissions  units  or 
increases.  On  the  other  hand,  the 
permitting  authority  for  that  area  might 
not  have  so  great  a  need  for  de  minimis 
procedures.  The  EPA  today  proposes  to 
both  promulgate  a  national  level  and  to 
allow  a  permitting  authority  to  develop 
alternative  de  minimis  thresholds  that 
would  apply  in  the  area  of  the  agency's 
jurisdiction  instead  of  the  national 
threshold.  The  Agency  requests 
comment  on  whether  it  should 
promulgate  both  approaches  or  just  one 
or  the  other. 

As  for  the  proposed  national 
thresholds.  EPA  believes  that  each 
represents  a  reasonable  approach,  even 
though  the  range  of  values  they  produce 
is  wide.  The  low  end  of  the  range  (e.g.. 
1  tppt  NOx.  0  tppt  HAP's)  is  the  same 
for  both  unit  and  increment-based  de 
minimis  purposes  and  produces  the 
smallest  threshold  and  best  protects 
against  overuse  of  the  de  minimis  track. 
However,  this  proposal  may  also  result 
in  the  de  minimis  process  becoming 
unavailable  over  the  life  of  the  permit 
even  for  ver>'  small  changes  that  would 
other^\•ise  qualify. 

A  single  5  tpy  cutoff  proposed  for 
each  criteria  pollutant  under  the  unit- 
based  de  minimis  approach  has  the 
advantage  of  simplicity  and  is  in  the 
range  that  many  permitting  authorities 
recc^nize  as  small  (judging  by  the  caps 
on  insignificant  activities  in  State  and 
local  permit  programs  submitted 
pursuant  to  the  current  rule).  It  does 
not.  however,  recognize  differences  in 
pollutants.  New  Jersey  has  submitted  a 
specific  demonstration  to  the  record 
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which  shows  that  approxiniately  90 
percent  of  the  sources  subject  to 
preconstruction  review  in  New  Jersey 
over  a  recent  20-month  period  involve 
emissions  luiits  of  5  tpy  or  less.  These 
same  units  account  for  not  more  than  10 
percent  of  all  the  relevant  air  pollutant 
emissions  subject  tt)  New  Jersey's  NSR 
program  over  the  same  period. 
Consequently,  luider  a  5  tpy  threshold 
test.  New  Jersey  would  be  able  to  focus 
more  thoroughly  on  the  10  percent  of 
the  soiures  responsible  for  90  percent  of 
.emissions  from  preconstruction  review 
actions. 
The  middle  groimd  approach 

atosed  for  criteria  pollutants  under 
unit  and  increment-based  de 
minimis  processes  would  allow  for 
variation  among  nonattainment  areas 
with  differing  major  source  thresholds, 
and  would  protect  against  de  minimis 
changes  larger  than  the  PSD  significance 
levels.  For  imit-based  de  minimis,  it 
would  allow  changes  in  VOC  and  NOx 
of  up  to  20  tpy  where  major  source  sizes 
are  100  tpy,  up  to  10  tpy  where  major 
source  sizes  are  50  tpy.  and  up  to  5  tpy 
emissions  where  major  source  sizes  are 
below  25  tpy.  For  PM-10,  the  unit-based 
threshold  would  allow  de  minimis 
changes  up  to  15  tpy  where  the  major 
source  cutoff  is  100  tpy,  and  up  to  14 
tpy  where  the  major  source  cutoff  is  70 
tpy.  For  lead,  the  threshold  value  would 
always  be  0.6  tpy.  The  EPA  believes  the 
formula  for  VOC  andNOx  in  the  unit- 
based  approach  (i.e.,  20  percent  of  the 
major  source  cutoff  or  5  tpy.  whichever 
is  greater)  is  appropriate  since  it  allows 
greater  de  minimis  thresholds  in 
nonattainment  areas  with  less  severe 
problems,  yet  provides  some  relief  for 
permitting  authorities  and  sources  in 
areas  with  the  most  severe  problems. 
The  EPA  notes  also  that  the  values 
produced  by  the  formula  are  well  below 
the  PSD  significance  levels  of  40  tpy  for 
VOC  and  NOx  and  15  tpy  for  PM-10 
that  apply  in  attainment  areas  (where 
major  or  minor  source  size  would  be 
100  tpy).  The  values  for  lead  are  equal 
to  the  PSD  significance  levels,  but  are 
themselves  low  enough  to  protect 
against  significant  emission  increases. 

Increment-based  de  minimis  changes 
would  generally  be  the  least  of  20 
percent  of  the  applicable  major 
stationary  source  cutoff,  10  percent  of 
the  permitted  limit,  or  15  tpy  (but  in  no 
event  greater  than  a  major  modification 
cutoff  or  less  than  2-5  tpy  NOx  or  VOC). 
Where  major  source  size  is  100  tpy,  this 
formula  would  yield  an  upper  bound  of 
15  tpy  for  VOC  and  NOx  for  unit 
allowables  at  or  above  150  tpy.  As  unit 
allowable  falls  to  between  50  and  150 
tpy  for  the  same  major  source  size,  the 
formula  would  allow  de  minimis 


changes  between  5  and  15  tpy.  Below 
unit  allowables  of  20-50  tpy,  the  result 
would  be  2-5  tpy  de  minimis 
thresholds.  Where  major  source  size  is 
50  tpy,  the  upper  bound  falls  to  10  tpy 
for  any  unit  allowable  at  or  above  100 
tpy.  For  unit  allowables  between  50  and 
100  tpy.  the  formula  yields  de  minimis 
thresholds  of  10  percent  of  unit 
allowables,  or  5-15  tpy.  If  unit 
allowables  are  between  20  and  50  tpy  or 
below,  de  minimis  thresholds  of  2-5  tpy 
would  result.  At  25  tpy  major  source 
size,  the  formula  yields  de  minimis 
thresholds  of  5  tpy  for  any  unit 
allowables  at  50  tpy  or  above,  and 
values  of  2-5  tpy  for  unit  allowables  of 
20-50  tpy  or  lower.  When  major  source 
size  is  10  tpy,  the  formula  yields  2-5  tpy 
de  minimis  thresholds  regardless  of  unit 
allowable  levels. 

Although  complicated,  the  formula 
does  allow  relatively  small  changes  to 
occur  at  units  that  could  not  qualify  for 
unit-based  de  minimis  permit  revision 
procedures.  For  example,  any  unit  with 
an  allowable  level  over  20  tpy  would 
not  qualify  for  unit-based  procedures, 
but  would  be  allowed  under  the 
increment-based  approach  to  make  de 
minimis  changes  of  as  low  as  2-5  tpy  if 
their  allowables  were  in  the  range  oi  20— 
50  tpy  (for  any  major  source  size)  or  as 
high  as  15  tpy  if  their  allowables  were 
at  or  above  150  tpy  and  the  major  source 
size  were  100  tpy.  Yet  these  values  are 
well  below  the  major  source  thresholds, 
are  protective  of  PSD  significance  levels, 
and  allow  proportionately  higher  de 
minimis  changes  at  units  with  higher 
allowable  emissions. 

Certain  aspects  of  this  formula  (i.e.,  20 
percent  of  the  relevant  major  source 
definition)  are  consistent  with  previous 
comments  of  State  and  local  air 
pollution  control  officials  with 
permitting  experience.  Other  aspects 
(i.e.,  10  percent  of  the  unit's  allowable 
level)  are  contained  in  the  ciurent  part 
70  as  cutoffs  for  when  group  processing 
may  be  allowed  for  minor  permit 
modifications.  Even  at  the  15  tpy  upper 
bound  imder  this  formula,  many  State 
or  local  agencies  do  not  require  any  type 
of  a  permit  for  sources  at  or  below  these 
levels.  Moreover,  individual  changes  at 
or  below  these  levels  are  unfikely  to 
trigger  new  federally-promulgated 
apphcable  requirements  and  to  affect 
significantly  tie  attainment  of  PSD 
increments  and  national  ambient  air 
quality  standards.  Accordingly,  EPA 
believes  that  they  serve  as  one 
appropriate  starting  point  for  de 
minimis  change  thresholds.  The  EPA 
believes  a  higher  threshold  (i.e.,  15  tpy 
rather  than  5  tpy)  may  be  appropriate 
for  reasons  previously  stated.  To 
safeguard  the  usefulness  of  de  minimi^ 


revision  procedures  in  areas  with  low 
major  source  thresholds.  EPA  also 
believes  that  the  definition  of  unit-based 
de  minimis  should  include  a  lower 
bound  or  '"floor"  and  that  a  floor  of  2— 
5  tpy  is  appropriate. 

'There  are  some  significant 'differences 
between  the  two  de  minimis 
approaches.  For  example,  the  "10 
percent  of  permitted  allowable 
emissions"  criterion  is  appropriate  for 
only  an  increment-based  approach.  It  is 
not  necessary  for  a  unit-based  system, 
since  the  entirety  of  the  imit  (not  just 
some  change  to  it)  is  the  basis  for 
judging  eligibility  for  de  minimis 
procedures.  In  addition,  the  proposed 
unit-based  de  minimis  approach  could 
be  used  at  a  source  as  large  as  20  tpy 
in  attainment  or  moderate 
nonattainment  areas,  while  an 
increment-based  de  minimis  change 
could  not  be  larger  than  15  tpy  even  in 
attainment  areas.  The  proposed 
increment-based  number  is  smaller 
because,  even  with  the  additional 
gatekeepers  safeguarding  compliance, 
any  change  at  a  large  imit  carries  the 
inherent  risk  of  resulting  in  a  large 
emissions  increase.  The  larger  number 
would  also  apply  only  for  the  larger 
units  (150  tpy  allowable  or  higher)  and 
where  maior  source  size  is  100  tpy. 

The  hign  end  of  the  proposed  range 
would  allow  unit-based  de  minimis 
changes  up  to  30  tpy  where  major 
source  sizes  are  100  tpy,  up  to  15  tpy 
where  major  source  sizes  are  50  tpy,  up 
to  7.5  tpy  where  major  source  size  is  25 
tpy,  and  up  to  5  tpy  where  major  source 
sizes  are  below  16  tpy.  Even  these 
higher  values  could  be  viewed  as 
reasonable  considering  that  these 
changes  have  already  been  subject  to 
State  or  local  NSR  (or  are  categorically  - 
exempt  from  it)  and  authorization  to 
make  a  change  up  to  those  bounds  was 
provided  during  issuance  of  the  source's 
part  70  permit. 

For  toxic  pollutants  (i.e.,  HAP's),  a 
range  from  zero  to  75  percent  of  section 
112(g)  de  minimis  levels  is  proposed. 
The  lower  end  of  the  range  represents  a 
position  that  any  increase  in  the 
permitted  limit  of  a  HAP  would  be 
significant  enough  to  warrant  at  least 
the  minor  permit  revision  process.  The 
upper  end  of  the  range  is  defined 
relative  to  a  percentage  of  the  de 
minimis  levels  proposed  for  section 
112(g)  (59  FR  15504  (April  1, 1994)). 
This  approach  reasonably  links  the 
trigger  for  more  part  70  permit  revision 
process  to  a  change  with  an  increase 
still  comfortably  below  the  level 
proposed  to  require  regulatory  control 
under  section  112(g).  The  Agency 
foresees  the  likelihood  of  sources  taking 
controls  to  keep  themselves  below 


siiclion  112(g)  d«  minimis  levels  in  » 
manner  analogous  to  what  ocxrurs  in  the 
NSR  context.  A  cha.'ige  below  section 
1 12(g)  de  minimis  levels  that  requires  a 
pemvit  revision  at  all  might  tlius  be  lo 
a  limit  estabbshing  a  "syntheUe  minor  " 
source  for  HAP's.  This  approach  in 
establishing  a  de  minimis  level  for 
HAP's  is  also  consistent  with  the 
proposed  treatment  of  insignificant 
activities  (57  FR32273)  which  is  linked 
to  the  proposed  section  112(g)  d<; 
minimis  levels. 

Cutoffs  are  proposed  for  aiiclher  set  of 
pollutants,  those  that  are  regulated 
imder  sectLon  111  of  the  Act.  These 
pollutants  are  those  covered  uiidor 
NSPS  but  are  not  criteria  pollutants  or 
pollutants  regulated  under  section  112 
of  the  Act  (e.g..  fluorides,  hydrogen 
sulfide,  sulfuric  acid  mist).  The 
proposed  de  minimis  cutoffs  foi  both 
unit  and  increment-based  chaage.-i.are 
the  PSD  significance  levels  for  these 
pollutants.  Any  change  at  these  levels  or 
higher  would  be  a  modification  under 
section  111  and  not  eligible  for  de    ' 
minimis  permit  revision  procedures. 
Lower  cut-offs  would  not  be  justified 
because  increases  and  decreases  tdi  these 
pollutiMjts  are  not  tsaeked  on  an  area- 
wide  basis  (unlike  criteria  poUutants) 
and  no-additional  stmidards  covering 
these  pollutantji  will  be  forthcoming.  An 
applicable  NSPS  or  a  section  ttl(d) 
provision  apphcable  to  a  source  (i.e.,  a 
source  that  was  in  existence  when  the 
NSPS  "was  promulgated)  will  constitute 
an  applicable  requirement  that  cannot 
be  violated.  The  only  part  70  concrem. 
with,  respect  to  these  pollutants  \s 
triggering  PSD  review  as  a  major 
modification. 

Further,  EP.'\  is  proposing  several 
K'strictions  on  the  use  of  de  njinimis 
procnciures  for  changes  that  meet  the 
applicahji!  cut-offs.  The  general  purpose 
of  Ihesfc  "gatekeepers"  is  to  guaxtl 
agaiubt  improper  or  inappropri^iTe  use  oi 
thi'  de  minimis  proces.s.  The  first  three 
gatekeepers  apply  to  both  imit-bas«d' 
aiid  increment-ba.W  changes,  while  the 
la.st  tv.^o  apply  only,  to  incjement-bused 
r  haiiges  to  address  the  greater  potential 
environmental  risk  they  pose. 

The  first  gatekeeper  would  prohibit  .i 
source  from  using  the  de  miuinuR 
process  for  a  r  hange  lo  a  permit  tenii 
thai  the  source  was  violating.  The 
Agi-ncy  is  proposing  this  gateketfpiT 
bw-ause  soui>ces  might  otberwise  b«? 
U'nipfed  ^>  use  the  streamlining  ip-.^tarvs 
of  the  de  miuunis  process,  i.«.   Ii«iit«d 
public  reviDw  and  permit  revLsion  by 
"iefault,  to  avoid  or  moot  t'hfurcifuitfijt 
action.**. 

The  seiiond  gatffcefpur  w«ju]d  isn^uu*' 
tiiat.thH  requested  change  be  .issiw.iatwil' 
with  .1  physiralor  »>p»rjt:i)jj;il  «.haii};^d» 


the  plant  This  gatekeeper  w«uld  ensure 
that  a  source  uses  the  de  minimis 
process  only  for  permit  revisions 
necessitated  by  a  change  at  its  facility 
and  not  as  a  means  of  appealing  a 
permit  terra  it  finds  objectionable.  If  a 
source  lakes  issue  with  a  permit  term 
issued  after  fiill  public  process,  its 
proper  recourse  is  to  the  permitting 
authority  to  reopen  its  permit  or  to  the 
courts  for  review  of  that  term  Part  of  the 
justification  for  post  hoc  process  is  to 
allow  a  source  to  expeditiously  make 
changes  as  needed  to  respond  to  the 
market.  A  source's  preference  for  a  less 
stringent  permit  term  apart  from  the 
need  to  make  physical  or  operational 
changes  does  not  justify  expedited 
procedures. 

A  further  gatekeeper  that  would  apply 
to  both  unit-  and  increment-based 
changes  would  prohibit  the  use  of  de    - 
minimis  procedures  for  changes  to 
permit  terms  estabbshing  emission 
limits  or  caps  developed  only  through 
part  70-only  process.  Development  of 
such  limits  is  generally  very  time- 
consuming  and  case-sperific.  and 
changes  to  them  would  warrant  fidl 
public  process  in  the  part  70  context 
since  presumably  there  would  be  no 
prior  permitting  authority  review. 

The  two  additional  gatekeept^rs  are 
proposed  for  increment-based  de 
minimis  changes.  The  nssuiting  permit 
limits  would  have  to  be  expressed  in  the 
same  form  and  unit  of  measure  as  thi? 
previous  Umit,  and  any  associated 
changes  in  compliance  monitoring 
terms  would  have  to  be  undertaken  in 
a  manner  established  in  the  Stale  or 
local  penuil  program,  the  source  s 
permit,  or  through  the  proposed  minor 
.  pennit  revision  procedures.  The 
purpose  of  Uiese  gatekeej^ers  is  to  a^sur»? 
lliat  permit  limits  whose  enforceability 
has  been  insured  through  compliance  1 
requirements  e.stablished  during  permit 
issua;K:e  are  not  replaced  by  appart^ntly 
more  stringent  Ujnits  that  are  not 
practicably  enforceable.  Many 
rtjiupljapce  monitoring  .'equireinents 
need  to  be  tailor^'d  to  the  affected  unit 
and  tile  applJcabJe  controls.  For 
examplo,  monitorijig  of  operating 
parameters -such  temperatiue  or 
pressure  is  often  sub.stitute<l  for  Jjhm  t 
emissions  nieHsurements.  Thfse 
parameters  must  be  tialilirahMi  to 
emissiojih  rf^ult.s  and  cbujig«'»  inlh*"!:! 
do  ncH  neces-vuLly  result  i« 
proporUonaSe  pmission>  f•ha^lgl:^ 
festabJishing  the  proper  calibratiods 
often  require*  b'sting  a;nl  !!!<erpriMal!<ii! 
r)l  lost  result-*  and  so  is  jiot 
.ipjjrojjri.itelv  subj.jfn  to  an  abljievj.it.'il 
pnicess  providiug  iiltln  or  ho  prior 
perniitTijigaulhorjly  orpuhTi*  rcvu-u 


f3)  Process.  The  proposed  rate  would 
impose  on  de  minimis  changes  the  same 
application  requirements  imposed  on 
merged  program  changes  processed  « 
adjninJstrative  amendments.  The  basis 
for  these  requin'ments  would  also  be  rbe 
same  as  that  for  their  admin istrati if? 
amendment  counterparts.  That  is. 
besides  a  description  of  the  chan;.'.',  rhi> 
source  would  be  required  to 
demonstrate  and  certify  that  the  change 
is  eligible  for  the  de  minimis  process  to 
help  ensure  that  the  source  has  prup^riy 
evaluated  the  eligibihfy  of  the  change 
for  the  streamlined  ptticess.  The  sours  e 
would  also  be  required  to  submit  an 
affidavit  accepting  the  risk  of  making 
the  change  before  the  permit  is  rev ist^l 
Finally,  die  soiytre  would  have  to 
submit  a  proposed  permit  addendum  to 
simplify-  the  process  of  revising  the 
permit. 

The  proposal  would  provide  that  a 
source  could  op>erate  the  change  seven 
days  after  submitting  its  application  to 
tfee  permitting  authority,  but  it  would 
also  allow  the  permitting  authority  to 
warveall  or  part  of  this  w^aiting  period 
at  the  sources.request.  The  7-day  notice 
requirement  is  intended  to  provide  the 
permitting  authority  with  prior  aotnv.  nf 
a  change  so  that  it  would  have  an 
opportunity-  to  stop  inappropriate 
changes.  However,  in  many  cases  the 
permitting  authority  would  already  be^ 
familiar  with  the  change  as  a  resuJt  of 
preconstruction  review.  It  thus  makes 
sense  to  allow  the  permitting  authorily 
for  whose  benefit  the  prior  notice  is 
pro-vided  to  waive  it  in  those 
circninstances  the  permitting  authority 
considers  it  unnecessary.  The  .^giincy  is  - 
.  interested  in  comment  on  whether  a 
perrmtting  authorify  could  waive  the 
waiting  period  for  classes  of  sources  or 
changes"(e.g.,  all  changes  subject  to 
permitting  authority  review  prior  Ui 
con.struc:tion),  instead  of  through  casj- 
by-casc  waivers. 

The  proposal  spci*  ifies  the  niiuinj.i.'ji 
content  of  public  notice  to  make  sun  il 
is  adequate  lo  alert  interested  citizrns  to 
the  opportunity  to  review  the  change 
The  piiblii  docket  requirement  vvcidil 
ensure  that  an  irUcrcsted  citizen  c«.ij)J 
oliiair.  thi'  iii  formal  ion  needed  to 
evaluate  the  i  hange.  The  Agency  i!v     • 
pr.jijjusing.  however,  to  give  penmiTji;^ 
autirioriti«^s  sonji;  latitude  in  prov;iJ!iiy 
citizi'iis  with  this  information. 
Perunttinp  iHifhorifies  would  b<'  afili;  ttt 
pn}pose  for  LP.A;  approval  other  ii).':=ns 
ihal  re;csoii.)bly  afford  citizens  the  . 
iirforniatiou  they  need. 

The  propfivd  "does  not  sp«;«.ify  the 
iiiajiner  in  whii  h  public  notice  is  to  be 
t^neu.  The  .Agency  requests  comments 
on  means  «if  giving  notice  that  would  he 
both  I'ffei tjve  .iinf  low  cost,  ami  ou 


IMI 


44488 


Federal  Register  /  Vol.  59.  No.  166  /  Monday,  August  29,  1994  /  Proposed  Rules 


Fedferal  Register  I:  Vol.  59,  No.  166  A  Mondoy.  August  29.  1994  /  Proposed  Raies 


44489 


whether  EPA  should  specify  or  leave  to 
permitting  authority  discretion  the 
manner  for  giving  notice.  Alternative 
methods  EPA  has  considered  include 
monthly  lists  published  in  a  State  or 
local  government  register  or  sent  to 
interested  citizens  by  the  source  making 
the  request.  Interested  citizens  would 
include  those  who  commented  on  the 
source's  initial  permit  or  any  revision 
thereto,  or  requested  to  be  notified  of 
permit  revisions  requested  by  the     . 
source.  Another  possibility  is  the 
posting  of  the  monthly  lists  in  local 
goverrunent  buildings  accessible  to  area 
residents. 

The  proposal  also  lays  out  a  range  of 
potential  time  periods  for  the  public  to 
object  and  for  the  permitting  authority 
to  respond  to  any  objections.  The 
Agency  solicits  comments  on  what  time 
periods  would  be  adequate  for  the 
public  to  make  objections  and  for  the 
permitting  authority  to  respond.  It 
should  be  pointed  out  that  the  time 
period  for  the  public  to  object  may  well 
depend  on  the  maimer  of  giving  notice. 
For  instance,  notice  by  means  of  listings 
posted  in  public  buildings  may  warrant 
a  longer  public  objection  period  to  take 
into  account  the  additional  time 
required  to  access  the  notice. 

Where  a  requested  change  underwent 
preconstruction  review  and  received 
affirmative  permitting  authority 
approval  following  a  21 -day  public 
comment  period,  EPA  is  proposing  that 
there  be  no  further  opportunity  for  the 
public  to  request  that  the  chcmge  be 
disapproved.  Of  course,  a  change  that 
underwent  a  15  to  30-day  public 
comment  period  (depending  on  the 
permitting  authority's  existing  minor 
NSR  regulations)  during  a  process  that 
also  met  part  70  permit  content 
requirements  would  be  the  product  of  a 
merged  program  change  that  could  be 
processed  as  an  administrative 
amendment.  This  provision  of  the  de 
minimis  change  procedures  is  intended 
to  take  account  of.circumstances  falling 
somewhat  short  of  merged  program 
requirements  for  small  changes.  So  long 
as  preconstruction  review  afforded  the 
public  notice  and  a  21-day  comment 
period  and  required  a  final 
determination  by  the  permitting 
authority  in  light  of  any  public 
comments,  the  change  need  unly  hv. 
publicly  noticed.  An  interested  member 
of  the  public,  if  dissatisfied  with  the 
part  70  permit  revision,  may  petition  the 
permitting  authority  to  revoke  and 
reis.sue  it.  (Presumably,  a  citizen  wuiiid 
also  be  able  to  challenge  tlfe  underlying 
preconstruction  review  action  in  Stiite 
court.)  There  would  be  no  deadline, 
however,  on  the  permitting  autliorily's 
response  to  that  petition!  except  as 


provided  under  State  administrative 
law.  The  Agency  believes  that  small  - 
changes  that  receive  the  requisite 
amount  of  public  process  during 
preconstruction  review  do  not  warrant 
further  public  review  in  part  70 
permitting. 

Like  the  proposed  procedures  for 
administrative  amendments,  the  de 
minimis  procedures  would  provide  that 
permits  be  revised  by  default  if  the 
permitting  authority  fails  to  act 
affirmatively  by  the  relevant  deadline. 
In  the  case  of  changes  for  which  the 
permitting  authority  did  not  retain 
authority  to  disapprove,  the  permit 
could  be  deemed  revised  at  the«nd  of 
the  7-day  notice  period  if  the  permitting 
authority  failed  to  act.  For  changes  the 
permitting  authority  could  disapprove, 
the  permit  could  take  effect  at  the  end 
of  the  period  for  consideration  of  any 
public  objections  in  the  absence  of  a 
permitting  authority  objection.  The 
permit  would  be  revised  by  attaching 
the  addendum  proposed  by  the  source. 
This  is  an  advantage  over  all  the 
processes  established  by  the  current 
rule,  which  require  permitting  authority 
action  to  complete  the  permit  revision 
process.  Of  course,  a  permitting 
authority  could  choose  to  provide  that 
the  permit  is  not  revised  until  it  takes 
action  to  revise  it. 

While  a  citizen  who  unsuccessfully 
requested  disapproval  of  a  change  could 
petition  EPA  to  object  to  it.  the  Agency 
would  not  otherwise  be  involved  in  the 
processing  of  de  minimis  change 
requests.  Just  as  the  small  emissions 
impact  and  the  procedural  safeguards 
associated  with  de  minimis  changes 
make  post  hoc  public  review  adequate, 
these  same  considerations  make  routine 
EPA  review  unnecessary.  Recourse  to 
EPA  to  object  to  a  change  is  sufficient 
to  provide  the  statutorily  required 
Agf;ncy  check,  cin  State  or  local  agency 
processing  tor  these  small  changes. 
Beyond  that,  further  EPA  involvement 
in  processing  de  minimis  changes 
would  simply  be  infeasible.  The  Agency 
is  proposing  a  de  minimis  change 
procedure  that  allows  a  permit  to  be 
revised  by  default  in  recognition  of  the 
fact  that  State  and  local  permitting 
authorities  are  unlikely  to  be  able  to 
affirmatively  act  on  every  small  change 
Prospects  for  EPA's  ability  to  attend  to 
all  such  changes  occurring  nationwide 
are  that  much  dimmer 

Finally,  as  for  merged  program 
changes  processed  as  administrative 
aiiu-ndmnnls,  the  source  would  be  liable 
for  violating  its  existuig  permit  if  it 
of)t  rated  the  change  before  its  permit 
WIS  revised  and  the  permitting 
authority  ultimately  disapproved  the 
clK.iige,  pcitentially  in  response  to  a 


public  objection.  This  provision  should 
ensiu-e  that  sources  take  the  potential  for 
public  objection  to  heart.  Like  for 
merged  program  changes,  however,  to 
the  extent  that  a  source's  request 
required  only  minor  alterations  to  be 
approvable.  the  permitting  authority 
could  spare  the  source  from  liability 
under  the  circiunstances  specified 
earlier  in  this  preamble. 

In  view  of  the  limited  public,  affected 
State,  and  EPA  review  afforded  for  de 
minimis  changes,  the  Agency  is  also 
proposing  that  the  permit  shield  not  be  - 
available  for  such  changes.  The  lack  of 
a  shield  would  provide  a  further  check 
on  the  potential  consequences  of  a 
change  processed  through  de  minimis 
procedures.  Even  if  a  source  were 
successful  in  having  its  permit  revised 
to  reflect  a  change  that  failed  to  comply 
with  applicable  requirements, 
enforcement  action  could  still  be  taken 
against  that  source  for  its 
noncompliance. 

5.  Minor  Permit  Revisions 

a.  CK'erviiew.  Under  today's  proposal, 
most  changes  ineligible  for 
administrative  amendment  or  de 
minimis  permit  revision  procedures 
would  be  eligible  for  the  minor  permit- 
revision  process.  Taking  the  current 
rule's  minor  permit  modification 
process  as  a  starting  point,  the  proposal 
would  add  expedited  procedures  for 
providing  public  notice  and  a  21-day 
comment  period,  allow  the  source  to 
operate  the  requested  change  at  the  end 
of  the  comment  period  when  no 
objections  were  received,  and  provide 
for  permitting  authority  action  on  the 
request  within  60  days  of  its 
submission. 

In  return  for  the  addition  of  public 
review,  the  proposal  would  remove 
several  of  the  current  rule's  gatekeepers, 
substantially  expanding  the  scope  of  the 
changes  that  qualify.  For  example,  major 
and  minor  NSR  changes  and  section 
112(g)  actions  that  did  not  undergo 
merged  program  process  would  qualify 
as  minor  permit  revisions  with  few 
exceptions.  In  addition,  most  changes 
triggering  other  Federal  requirements 
(e.g..  RACT  or  MACT)  would  also 
qualify  for  minor  permit  revision 
treatment. 

b.  Description  of  Current  Minor 
Permit  Modification  Procedures.  The 
minor  permit  modification  procedures 
as  currently  promulgated  in  §§  70.7(e)(2) 
and  (3)  allow  sources  to  make  certain 
types  of  changes  immediately  upon 
filing  a  permit  revision  application  with 
the  permitting  authority,  and  do  not 
require  that  the  permitting  authority 
provide  an  opportunity  for  public 
participation  before  revising  the 


source's  pemiit.  TainauTP  that 
inappropriately  significant  changes  ire 
not  processed  through  this  ver\' 
streum'ined  revision  track,  part  "QL 
strictly  limits  the  universe  of  eligible 
rhanges.  -  " 

For  example,  no  change  could  be 
processed  as  a  minor  pexin it 
modification  that  involves  significjint     . 
changes  to  existing  monitoring, 
reporting,  or  recordkeeping 
requirements  in  the  permit  Nor  Aould 
a  modLSGation  that  requires  or  changes 
a  case-by-ease  determination  of  an 
emissiuti  hmitation  or  other  standard,  or 
that  is  a  modification  under  any 
provision  of  title  I  of  the  Act.,  be  eligible. 
Changes  that  are  eligible  could  be 
implemented  by  the  source  immediately' 
upon  filing  a  minor  pennit  modiSriition 
apphcation  with  the  pennitting 
authority.  Thus,  sources  ceuid  operate 
changes  even  before  tiie  permitting, 
authority  has  any  opportunity  tD  review 
the  requested  change.  .Moreover.  EPA's 
review  period  and  opportunitv  to  object 
to  the  modification  do  nut  begin  until' 
after  the  source  has  twgan  to  operate  thu 
change.  Finally,  the  permitting  suthoritj' 
is  not  requixed  to  provide  public  notice 
or  an  opportunity  for  the  public  lo 
c  ommenl  on  the  requested  mmlificititin 
before  revisiaa  the  permit. 

Consequently,  part  70  does  not  alJow 
the  permit  shield  to  apply  to  any  change 
processed  as  a  minor  permit 
modification.  Any  change  for  uhii  h  a 
modifying  source  wishes  to  have  the 
prniiction  of  the  permit  shield  can  only 
be  processed  through  the  more  rijiortjus 
track  unless  it  were  processed  r.r.t]*f?  an 
enhanced  NSR  procedure  («ec 
ilisi  ussion  of  administrative 
amendments). 

c.  Description  of  Propose  J  Mjtior 
Pt-rniit Revision  Procedures. — (T)  Scopf. 
llue  to  the  significant  improvements 
biMng  proposed  to  the  current  minMr 
permit  modification  prcx;ess 
(subsequently  tliscussed),  the  propiwed 
.scope  of  changes  eligible  for  thr-  new 
minor  permit  revision  pnM'ess  would  be 
increHM  <i  However,  eligibilitv  Uir  the 
proposed  minor  permit  revision 
prot  edures  would  be  Kub]ertt-.}  .st-v-,;-;,! 
of  the  sajne  gatekeepers  that  limit  li:e 
eligibility  of  cfcanges  that  may  b>' 
processed  through  the  de  mi!iJi:.^^ 
permit  revision  track.  The.se  ii)t.li:»j»-  thi- 
requirement  that  a  snuri.p  be  in 
•  ompliance  with  the  permit  tenn-  ;t 
seeks  to  modify  and  a  prohibition  on 
changes  to  prrrajt  terms  or  conditions 
established  lo  limit  emi.ssion.s  vvhirh  i.s 
federally  enforceable  only  as  a  part  70 
permit  term  or  condition.  In  atlJiiion, 
the  change  could  ant  be  a  significant 
n;vision  to  comptiam^e  moiiitoring^ 
requirements  in  the  permit  unlew*  aiiy 


such.re\'ision  was  assori.iied  with  a- 
change  that  otherwise  weuld  qualifv  for 
minor  permit  revision  pnxredures. 

Changes  eligible  for  minor  permit 
nivision  procedures  would  include 
major  or  minor  NSR  or  n2(g}  changes 
that  p.-vsumably  did  not  undergo 
nierged  program  review,  with  one 
exception.  Those  minor  NSR  actions 
that  involved  netting  transactions  would 
not  be  eligible  unless  the  netting 
transaction  at  issue  either  provided  a 
30-day  public  comment  period  at  the 
minor  .NJSR  stage  or  did  not  involve  a 
single  emi.ssions  increase  greater  th?!n 
the  area's  applicable  title  1  significance 
levels  or  a  sum  of  emissions  increases 
that  is  greater  than  the  area's  applicable 
major  source  threshold.  Also  eligible 
would  be  changes  to  compliante  terras, 
even  if  such  changes  are  sipnifitant.  that 
are  necessary  to  implsment  other 
changes  that  aw  eligible  to  be  processed 
as  minor  permit  revisions.  Finallv. 
changes  that  are  not  subject  to  NSR  or 
section  J  T2(g)  but  that  trigger  the 
applicability  of  a  Federai  requirement, 
such  as  a  SIP  requirement,  would  be 
eligible  for  minor  permit  revision 
proceflures. 

(2)  Process.  To  make  use  of  the 
proposed  minor  permit  revision 
procedures,  the  source  would  first 
submit  its  minor  permit  revision 
application  to  the  permitting  authority 
The  application  requirements  would  " 
include  those  applic^le  to  the  de 
minimis  process  and  merged  program 
changes:  a  description  of  the  requested 
change;  a  draft  permit  and  supporting 
iufurmatinn;  a  demonstration  ami 
certifi<  ation  that  the  propesfHl  change  is 
eligible  for  the  minor  permit  revi.sion 
process;  and  an  affidavit  accepting  the 
risk  of  operating  the  i.hange  prior  to 
permit  revision.  In  a<ldition.  the  source 
would  have  to  certify  that  it  had 
4>rovided  notice  to  the  pubbr.  aJTecli^ 
States,  and  EP.'X  as  required  by  the 
minor  permit  revision  procedures." 

As  for  <!P  minimis  permit  revision 
requests,  when  the  permittin;;  authority 
received  a  minor  p('rmit  r»  ■  .Mnn 
appiicatin.-.  it  would  have  to  enti-r  it 
into  a  puhlic  docket  or  provide 
•■ubslantially  t'qoivalent  piii'lic  ;«  t  ess  to 
it. 

At  the  sjitue  time  it  Siubmits  iis 
applicatiin  to  the  perraittin;.;  authority, 
the  source  would  be  required  to  pnjvide 
notice  to  the  publit ,  affecte<l  .States,  ard 
EPA  of  its  retjuest.  The  source  could 
satisfy  its  notification  retjuiremenf  by 
publishing  a  puhlic  notice  in  a 
newspaper  of  general  circulatic.n  in  the 
area  where  the  stiurce  is  lo»;ar«'il  or  in  a 
State  or  local  authority  publication  or 
register  designe<+  to  give  general  pubiir 
notice,  and  by  sending  hy  first-class 


mfiila  letter  to  affected  States.  FPA.  ainJ 
interested  persons.  Interested  prr«sors 
would  include  any  person  who 
commented  on  a  sources  origin;-! 
pennit  or  any  subsequent  revision, 
reopening  or  n-newal  and  all  pj-rsm-* 
who  ask  the  pemiittinj;  authority  (vi 
place  ihem  on  a  list  of  interested 
pt^rrsons.  T^.e  li.st  would  be  mainf.unpd 
by  the  pennirtmg  authority  and  kepj  i.p. 
to-date  on-site  by  the  source. 

The  notice  itself  would  have  to 
•lescrilie  the  change,  specif^'  that  a  Lopy 
of  the  revised  appfication  isavailaLJf*     • 
from  the  pern,iiring.ai:thority,  and 
briefly  dest  fine  the  pchlic  comment 
proce«h;res  lequired.  It  would  also  have 
to  indicate  :hai  the  soun.e  may 
implement  t.he  requested  change  v..t«  r  21 
days  from  the  date  of  the  notice  il  hv 
that  date  ( 1  >  no  germane  and  non- 
frivolous  objection  has  been  rec:eived 
ftrjm  the  pubiir  or  affected  States.  (2) 
the  permitting  authnrin-  has  not  denied 
the  change  or  transfiprred  it  for 
processing  under  significant  p««rmit 
revision  procedures,  a,-id  (3)  EPA  hah 
not  objeUeti  to  the  requested  change. 

Following  public:ation  of  the  required 
notice,  citizens  and  affected  States 
would  have  21  days  to  submit  written 
comments  or  objections  to  the 
pennitting  authority.  The  perzr.iltinj; 
authorir\'  would  be  required  t«  keep  a 
publicly-available  record  of  the 
comments  so  that  EPA  would  be  able  to 
fulfill  its  permit  review  obligations  and 
determine  whether  any  subsequent 
citizen  petition  for  an  EPA  objeition 
should  be  granted.  Permitting 
authorities  would  not  be  required, 
however,  to  provide  any  opportuni!y  for 
a  public  hearing  on  changes  prcK >»^sed 
as  minor  permit  revisions. 

If  the  permitting  authorit}'  did  .not 
rec  eive  from  the  public  or  affected 
States  any  written  comment  orobjettion 
within  21  d.-ys  after  publicatirm  of  the 
notice,  the  soun.e  could  implement  ihi- 
requested  i  hange  on  the  22nd  d,ny 
provided  that  the  permitting  aulhWilv 
hail  neither  lienicd  the  request  nor 
transfeirec:  it  for  prcScessing  und»T 
significant  permit  revision  proc  eii  i.r- 
and  FP.A  h.ti!  ncit  ;)bject«?d  tn  the  .viji.ev.: 
hy ihen. 

Cin  the  lAhxn  hand,  if  the  penn: ;    ;:  .- 
.iuf  liority  did  receive  a  public  or 
affecletl  .State  ctiinment  or  objcitiori 
within  !h«'  ;:i-diiy  period,  the  sourn- 
would  not  be  able  to  implement  ;hc 
rcqiirsted  i.hange  on  the  22nd  d.iy  as 
disi  ussed  above  Instead,  the  permiti.r. 
authority  wtxild  he  requin'd  to 
defenniiif  within  7  days  afn;r  tf.v  c  ioM 
olthe  21-diy  public  comment  pcrioii 
(i.e  .  within  2»  days  of  fhe^date  of  th:-; 
public  notice)  whether  the  txjmment  oj 
objec  tion  is  germane  and  non-frivijluu* 
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and  thus  warrants  denying  the  minor 
permit  revision  request  or  transferring  it 
for  processing  under  significant  permit 
revision  procedures. 

To  be  considered  germane,  a  comment 
would  have  to  object  to  the  use  of  minor 
permit  revision  procedures  for  the 
requested  change  on  the  grounds  that 
the  source  had  failed  to  comply  with  the 
procedural  requirements  of  tlie  minor 
permit  revision  process  (e.g.,  the  source 
failed  to  send  public  notice  to  interested 
persons),  or  argue  that  the  change  is 
ineligible  for  the  minor  permit  revision 
process  because  it  conflicts  with  one  or 
more  of  the  appHcable  gatekeepers  (e.g.. 
the  source  is  in  violation  of  a  permit 
term  it  seeks  to  change).  To  be 
considered  non-frivolous,  a  comment 
would  have  to  specify  the  basis  for  its 
objection  and  present  factual  or  other 
relevant  information  in  support  of  its 
claim.  To  keep  the  permitting  authority 
from  allowing  the  soiut;e  to  make  the 
requested  change,  the  comment  would 
have  to  be  both  germane  and  non- 
frivolous.  For  example,  the  comment 
could  not  merely  assert  that  the  change 
is  ineligible  for  the  minor  permit 
revision  process  without  providing  any 
explanation  or  information  to  aid  the 
permitting  authority  in  evaluating  its 
claim. 

The  permitting  authority  would  have 
to  provide  a  written  explanation  of 
whether  a  comment  or  objection  is 
germane  and  non-fiivolous.  The 
permitting  authority  would  not  be 
required  to  accept  any 
recommendations  that  are  not  based  on 
applicable  requirements  or  the 
requirements  of  the  part  70  program.  All 
such  written  responses  would  then  be 
placed  in  the  administrative  record  of 
the  permit  revision.  In  cases  of 
objections  filed  by  affected  States,  the 
permitting  authority  would  have  to 
forward  to  EPA  a  written  response  to 
any  of  these  objections  that  were  not 
accepted  as  part  of  EPA's  opportunity  to 
review  the  requested  change.  Finally, 
any  permitting  authority  rejection  of  a 
written  public  or  affected  State 
comment  or  objection  would  have  to  be 
judicially  reviewable  in  State  court 
following  the  permitting  authority's 
final  action  on  the  minor  permit 
revision  application. 

If  the  permitting  authority  either 
rejects  a  public  or  affected  State 
objection  as  not  germane  and  non- 
frivolous  or  fails  to  respond  to  such 
objection  within  28'days  after  public 
notice  of  the  revision  request,  the  source 
could  implement  the  requested  change 
on  the  29th  day  after  the  public 
notification.  Again,  this  ability  to 
implement  the  change  would  be 
contingent  both  on  the  permitting 


authority  not  having  denied  the  request 
or  transferred  it  for  processing  as  a 
significant  permit  revision,  and  on  EPA 
not  having  objected  to  the  requested 
change  by  then. 

It  snould  be  noted  that  the  permitting 
authority  may  address  in  the  minor 
permit  revision  process  any  comments 
that  do  not  object  to  the  use  of  minor 
permit  revision  procedures  for  the 
requested  change,  but  instead  object  to 
an  aspect  of  the  proposed  permit 
revision  that  is  unrelated  to  whether  the 
change  is  eligible  for  minor  permit 
revision  procedures.  This  would  not 
keep  the  source  from  making  the  change 
on  the  29th  day  and  would  not  require 
the  permitting  authority  either  to  deny 
the  minor  permit  revision  request  or  to 
transfer  it  for  processing  as  a  significant 
permit  revision.  For  example,  the 
comment  could  suggest  additions  to  the 
source's  proposed  recordkeeping  or 
reporting  requirements,  to  which  the 
permitting  authority  could  respond 
while  continuing  to  process  the 
requested  change  as  a  minor  permit 
revision. 

The  permit  program  would  also  have 
to  provide  that  if  the  permitting 
authority  failed  to  act  on  a  public 
objection,  the  commenter  could  file  suit 
in  State  court  to  force  the  permitting 
authority  to  take  action  on  the  written 
comment.  If  the  permitting  authority 
denied  the  minor  permit  revision 
request  (because,  for  example,  the 
change  failed  to  comply  with  applicable 
requirements)  and  the  source  had 
already  implemented  the  change,  the 
program  would  have  to  provide  that  the 
source  would  be  liable  for  violating  its 
existing  permit  from  the  time  it 
implemented  the  change.  If  the 
permitting  authority  decided  to  transfer 
the  revision  request  to  the  significant 
permit  revision  track  and  the  source  had 
implemented  the  change,  the  source 
would  be  liable  for  violating  its  existing 
permit  from  the  time  it  implemented  the 
change,  unless  the  permitting  authority 
ultimately  approved  its  revision  request 
and  found  that  the  change  had  been 
eligible  for  minor  permit  revision 
procedures.  The  Agency  requests 
comment  on  whether,  if  the  change  is 
transferred  to  the  significant  permit 
revision  track,  the  source  should  be 
required  to  cease  operation  of  the 
change  until  a  final  decision  is  made  on 
its  revision  request. 

In  addition,  the  program  would  have 
to  enable  the  commenter  to  bring  suit  in 
State  court  to  seek  an  injunction  against 
the  source  implementing  or  continuing 
to  implement  the  change.  Injunctive 
relief  won  Id  have  to  be  available  in 
accordance  with  the  applicable 
standards  for  obtaLning  such  relief 


under  State  or  local  law.  In  proposing 
such  a  requirement.  EPA  is  not 
proposing  to  promulgate  a  national 
standard  that  must  be  met  to  obtain  an 
injimction. 

On  the  other  hand,  if  the  permitting 
authority  rejected  a  public  or  affected 
State  written  objection  within  the 
required  28-day  period,  the  commenter 
could  obtain  judicial  review  of  that 
rejection  after  the  permitting  authority 
takes  final  action  on  the  permit. 

As  for  merged  program  changes  and 
de  minimis  permit  revisions,  when 
processing  a  minor  permit  revision 
request,  the  permitting  authority  would 
be  able  to  revise  (rather  than  deny  or 
transfer  for  processing  as  a  significanl . 
permit  revision)  the  request  without 
necessarily  rendering  the  source  liable 
for  violating  its  existing  permit  from  the 
time  it  implemented  the  requested 
change.  Provided  that  the  permitting 
authority's  revisions  to  the  requested 
draft  terms  and  conditions  are  not 
necessary  to  qualify  an  ineligible  change 
for  processing  as  a  minor  permit 
revision  and  do  not  chajige  the  source's 
proposed  determination  of  which 
applicable  requirements  it  must  meet  as 
a  result  of  the  change,  such  revisions 
need  not  render  the  source  liable  for 
violating  the  terms  of  its  existing  permit 
if  the  source  can  demonstrate  using 
reasonably  available  means  its 
compliance  with  the  revised  permit 
terms  incorporating  applicable 
requirements. 

For  changes  that  the  permitting 
authority  continues  to  process  as  minor 
permit  revisions,  the  permitting 
authority  could  take  final  action  to 
revise  the  permit  after  the  close  of  EPA's 
45-day  review  period,  provided  that 
EPA  has  not  objected  to  the  requested 
change,  and  provided  that  the  final 
revision  to  the  permit  does  not 
substantially  differ  from  the  originally 
proposed  minor  permit  revision.  Under 
the  proposed  part  70  revisions,  the 
permitting  authority  would  be  required 
to  act  on  the  minor  permit  revision 
request  within  60  days  after  receipt  of 
the  minor  permit  revision  application  or 
15  days  after  the  expiration  of  EPA's 
final  45-day  review  period,  whichever  is 
later.  The  required  permitting  authority 
action  could  take  one  of  four  forms: 
final  approval  of  the  minor  permit 
revision  request;  final  denial  of  the 
request;  revision  of  the  request 
accompanied,  by  re-notice  and  re- 
submittal  of  the  revised  request  to  EPA 
as  a  new  minor  permit  revision;  or  a 
determination  that  the  request  is  not 
eligible  for  minor  permit  revision 
procedures  accompanied  by  a  transfer, 
for  processing  the  request  as  a 
significant  permit  revision.  These 


actions  would  constitute  "final  action" 
for  the  purpose  of  judicial  review  to 
which  previous  reference  was  made. 

When  the  permitting  authority  took 
final  action  to  approve  the  minor  permit 
revision  request,  the  permitting 
authority  would  attach  the  approved 
addendum  to  the  originally  issued 
permit.  The  addendum  would  specify' 
the  date  on  which  it  took  effect.  Upon 
approving  the  requested  change,  the 
permitting  authority  would  also  have  to 
notify  any  person  or  affected  State  who 
commented  on  or  objected  to  the 
requested  change  during  the  21 -day 
public  comment  period  for  purposes  of 
triggering  the  period  for  petitioning  for 
EPA  or  judicial  review.  The  permitting 
authority  would  have  discretion. 
however,  in  determining  the  best 
method  for  providing  such  notice.  The 
permitting  authority  would  also  have  to 
place  a  copy  of  its  final  determination 
(including  approvals,  denials,  and 
revisions)  in  the  public  docket  in  which 
it  places  all  minor'permit  revision 
requests,  or  provide  a  substantially 
equivalent  means  of  insuring  public 
access  to  the  final  minor  permit  revision 
approval.  Finally,  the  permitting 
authority  would  be  allowed  to  extend 
the  permit  shield  provided  in  §  70.6(f)  to 
any  minor  permit  revision  that  had  been 
approved  pursuant  to  a  process  at  least 
as  stringent  as  the  one  described  in  this 
proposal. 

If  the  permitting  authority  denies  or 
transfers  a  minor  permit  revision 
request  on  germane  and  non-frivolous 
grounds,  it  would  have  to  notify  any 
person  or  affected  State  ihat  objected 
during  the  public  comment  period  .of  its 
determination  to  deny  the  request  or  to 
transfer  it  for  processing  as  a  significant 
permit  revision,  and  would  have  to 
place  a  copy  of  its  determination  in  the 
public  docket  to  the  minor  permit 
revision  file. 

Whenever  a  requested  minor  permit 
revision  is  transferred  for  processing  as 
a  significant  permit  revision,  the 
permitting  authority  would  have  to 
provide  public  notice  emd  a  further 
opportunity  to  comment  on  the 
proposed  revision  in  the  manner 
required  by  the  permitting  authority's 
applicable  significant  permit  revision 
procedures.  Such  notice  would  have  to 
provide  an  opportunity  for  a  public 
hearing,  and  describe  the  procedures  to 
request  a  hearing  or  indicate  the  time 
and  place  of  any  hearing  already 
scheduled.  However,  after  transferring 
the  change  from  minor  permit  revision 
procedures,  the  permitting  authority 
would  not  be  required  to  wait  the  full 
30  days  before  conducting  the  hearing. 
Rather,  it  could  hold  the  hearing  as  soon 
as  14  days  after  publishing  notice  that 


the  change  has  been  transferred  to  the 
significant  permit  revision  track.  The 
permitting  authority  would  not  be 
allowed,  however,  to  shorten  the  30-day 
period  in  which  the  public  and  affected 
States  would  be  able  to  submit  uTitten 
comments  on  the  transferred  change, 
and  a  new  45-day  period  for  EPA  review 
would  begin  when  the  permitting 
authority  forwarded  to  EPA  a 
subsequent  proposed  significant  permit 
revision. 

It  should  be  noted  that  following  final 
action  on  minor  permit  revision 
requests,  all  affected  parties  would  have 
all  the  rights  provided  them  elsewhere 
under  part  70.  In  other  words, 
permittees  would  have  the  right  to 
appeal  and  get  judicial  review  of 
permitting  authority  denial  of  minor 
permit  revision  requests,  and 
commenters  would  have  the  right  to 
appeal  and  seek  judicial  review  of 
permitting  authority  final  approval  of 
minor  permit  revisions.  In  addition, 
commenters  would  also  have  the  ability 
to  petition  EPA  to  object  to  the  minor 
permit  revision  request,  as  provided  in 
§70.8. 

d.  Rationale  for  Proposed  Minor 
Permit  Revision  Procedures.  The  Agency 
believes  that  part  70  as  originally 
promulgated  fails  to  provide  adequate 
opportunities  for  public  review  of  the 
changes  now  eligible  for  minor  permit 
modification  procedures.  At  the  same 
time,  EPA  is  concerned  that  the  current 
part  70  may  be  unnecessarily  restrictive 
in  allowing  few  changes  to  be  processed 
through  expedited  permit  revision 
tracks  and  requiring  most  changes  to  be 
processed  through  significant  permit 
revision  procedures.  Under  the 
interpretation  of  "title  I  modifications" 
that  includes  minor  NSR  changes,  minor 
NSR  changes  would  be  ineligible  for 
processing  as  minor  permit 
modifications.  Consequently.  EPA 
proposes  to  make  a  broad  universe  of 
changes  eligible  for  minor  permit 
revision  treatment,  and  simultaneously 
to  enhance  the  public  notice  and 
procedural  elements  of  this  revision 
track  to  make  the  permit  revision 
process,  and  the  permit  program  in 
general,  more  usable  for  sources, 
permitting  authorities,  affected  States, 
the  public,  and  EPA. 

(1)  Scope.— [i]  Minor  \'SR  changes. 
Many  States  and  local  agencies  have 
extensive  minor  NSR  programs  that  EPA 
approved  into  SIP's  under  section 
1 10(a)(2)  of  the  Act.  Most  of  these 
programs  provide  for  public 
participation  for  preconstiuction  actions 
at  certain  levels  (e.g.,  25  tpy)  Below 
these  levels,  however,  many  programs 
provide  no  public  participation.  Under 
EPA  regulations  governing  minor  NSR 


programs  (40  CFR  51.160),  permitting 
authorities  approving  preconstruction 
actions  are  required  to  provide  public 
notice  and  an  opportunity  to  comment 
for  such  actions  except  to  the  extent 
EPA  approved  any  exemptions  from 
public  process  estabhshed  in  the  minor 
NSR  program. 

The  EPA  believes  that  some  prior 
public  process  is  generally  necessan,'  in 
the  part  70  context  for  minor  NSR 
changes  that  exceed  de  minimis  levels 
and  that  did  not  undergo  the  merged 
program  process.  Many  minor  NSR 
actions  establish  faciUty-specific  limits 
that  keep  sources  from  exceeding  major 
source  thresholds.  For  those  limits  to 
properly  serve  that  purpose,  thev  must 
reduce  emissions  to  the  extent  claimed 
and  they  must  be  practicably 
enforceable.  The  importance  of  properly 
developed  limits  accordingly  makes 
public  review  of  those  changes 
important. 

At  the  same  time,  to  the  extent  that 
part  70  is  largely  a  procedural  regulation 
that  does  not  establish  new  applicable 
requirements,  EPA  does  not  believe  it  is 
necessary  to  require  that  permitting 
authorities  subject  minor  NSR  actions  to 
the  significant  f>ermit  revision  process. 
To  require  the  permitting  authoritv, 
after  providing  a  substantial 
preconstruction  review  of  the  change,  to 
provide  the  additional  level  of  review 
required  under  full  significant  permit 
revision  procedures  for  all  minor  NSR 
changes  exceeding  de  minimis 
thresholds  would  place  an  unnecessary 
and  potentially  crippling  burden  on 
permitting  authorities  and  cause 
needless  delay  to  many  sources.  This 
would  be  an  unfortunate  and 
unintended  legacy  for  the  permit 
program,  and  would  conflict  with  the 
Congressional  intent  that  permit 
revision  procedures  be  adequate, 
streamlined,  reasonable,  and 
expeditious. 

Consequently,  EPA  believes  that 
minor  NSR  changes  should  be  eligible 
for  the  proposed  minor  permit  revision 
track  (with  one  exception  described 
below).  The  EPA  believes  that  the 
proposed  minor  permit  revision  process 
with  its  21-day  public  comment  period 
would  provide  adequate  public  review 
opportunities  to  ensure  that  the  minor 
NSR  decisions  meet  part  70 
requirements.  This  reliance  in  part  on 
the  review  by  the  permitting  authority 
during  the  minor  NSR  process  is 
consistent  with  EPA's  policies  to  build 
upon  and  not  unduly  disrupt  existing 
State  and  local  programs  and  to  promote 
the  integration  of  part  70  with  e.xisting 
programs  where  possible.  The  EPA 
solicits  comment  as  to  whether 
including  this  categorj'  of  changes 
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within  the  scope  of  those  eligible  for 
minor  pennit  revision  procedures  is 
appropriate,  and  whether  such  changes 
would  more  appropriately  be  processed 
through  either  a  less  or  more 
expeditious  process.  The  Agency  also 
notes  again  that  it  is  considering  the 
advisability  of  adopting  for  part  70 
purposes  valid  State  or  local  minor  NSR 
exemptions  from  public  process  (see 
discussion  in  section  III.E.3.. 
Administrative  Amendments). 

The  one  exception  to  allowing  the 
proposed  minor  permit  revision 
procedures  to  be  used  to  process  any 
minor  NSR  change  involves  certain 
"netting"  transactions  (i.e.  a  single 
minor  NSR  action  employing  trades 
between  more  than  one  emissions 
increase  and  decrease  to  remain  below 
major  NSR  significance  levels  and  avoid 
processing  as  a  major  NSR 
modification).  Netting  transactions 
which  would  be  ineligible  for  the  minor 
permit  revision  process  are  those  (1)  for 
which  at  least  a  30-day  public  comment 
period  was  not  in  fact  provided  and  (2) 
that  include  either  a  single  emissions 
increase  greater  than  the  applicable 
significance  level  or  a  sum  of  increases 
greater  than  the  applicable  major  source 
threshold.  The  EPA  stresses  that  both 
conditions  (1)  and  (2)  must  be  met  to 
render  the  netting  transaction  ineligible 
for  the  proposed  minor  permit  revision 
track.  For  example,  a  transaction  of 
several  increases  and  decreases  since 
the  last  time  the  permit  received  public 
review  of  at  least  30  days,  including  any 
single  increase  above  significance  levels 
or  a  series  of  increases  the  sum  of  which 
is  above  major  source  thresholds,  would 
still  be  eligible  for  minor  permit 
revision  procedures  if  the  NSR  process 
for  these  transactions  provided  a  public 
comment  period  of  at  least  30  days.  The 
EPA  is  proposing  to  exclude  this 
category  of  minor  NSR  changes  due  to 
concerns  about  the  complexity  of  such 
transactions  and  their  greater  potential 
for  significant  environmental  impact. 
The  Agency  foresees  a  greater  need  for 
public,  affected  State,  and  EPA 
oversight  before  these  changes  should 
be  implemented  at  a  source.  The  EPA 
solicits  comment  regarding  the  need  to 
exclude  this  class  of  minor  NSR  changes 
from  eligibility  as  a  minor  permit 
revision,  whether  the  exclusion  criteria 
are  sufficiently  protective,  and  whether 
there  are  any  other  classes  of  minor  NSR 
changes  that  should  be  excluded  for 
similar  reasons. 

(ii)  Major  NSR  changes.  In  response  to 
concerns  arising  from  State  and  local 
permitting  authorities  and  from 
discussions  with  petitioners  in  the  part 
70  litigation,  and  for  reasons  similar  to 
those  previously  given  for  minor  NSR 


changes,  EPA  is  proposing  to  allow 
permitting  authorities  to  use  the 
proposed  minor  permit  revision  process 
to  incorporate  major  NSR  changes  that 
did  not  undergo  merged  program 
revision.  (As  noted  earlier,  EPA  expects 
that  all  major  NSR  programs  would  be 
merged  with  the  part  70  program, 
making  the  need  for  minor  permit 
revision  procedures  for  major  NSR 
changes  largely  academic.)  Since  major 
NSR  changes  receive  extensive  review 
by  the  permitting  authority  and  a 
minimum  of  a  30-day  public  comment 
period  prior  to  final  action  by  the 
permitting  authority,  EPA  believes  that 
these  programs  should  not  need  the 
significant  pennit  revision  process 
before  they  could  be  incorporated  into 
the  part  70  permit.  Although  major  NSR 
changes  have  more  significant 
environmental  impact  than  do  minor 
NSR  changes,  EPA  recognizes  that  the 
process  for  developing  applicable 
requirements  for  major  NSR  changes  is 
also  more  elaborate.  The  EPA  expects 
that  incorporation  of  major  NSR  permit 
terms  and  conditions  into  the  part  70 
permit  would  be  noncontroverj ial. 

As  with  minor  NSR  changes,  EPA 
believes  that  some  additional  part  70 
process  is  necessary  to  assure  that 
applicable  requirements  of  major  NSR 
are  incorporated  into  the  part  70  permit, 
that  any  additional  compliance 
monitoring  terms  and  conditions 
required  by  part  70  are  properly 
developed,  and  that  all  other  part  70 
requirements  are  satisfied.  The  EPA 
does  not  believe,  however,  that 
permitting  authorities  should  need  the 
significant  permit  revision  process  to 
meet  these  requirements  for  major  NSR 
changes.  Rather,  EPA  believes  that  the 
expedited  procedures  of  the  proposed 
minor  permit  revision  process  strike  a 
reasonable  balance  between  the  need  for 
permit  revision  procedures  to  be 
adequate  and  streamlined  and  the  need 
to  provide  an  appropriate  opportunity 
for  public  participation.  The  EPA 
solicits  comment  on  allowing  major 
NSR  changes  to  be  eligible  for  minor 
permit  revision  procedures,  and 
whether  any  additional  conditions 
should  be  placed  on  such  eligibility. 

(iii)  Section  1 12(g)  actions.  To  address 
concerns  raised  during  development  of 
State  and  local  programs  and 
discussions  with  the  part  70  litigants, 
EPA  proposes  to  allow  offsets  and 
modifications  approved  pursuant  to 
"non-merged"  section  112(g)  pre- 
operation  and  preconstruction  programs 
to  be  incorporated  into  the  part  70 
permit  through  minor  permit  revision 
procedures,  provided  such  actions  were 
subject  to  at  least  a  30-day  public 
comment  period.  While  permitting 


authorities  do  not  currently  have  EPA- 
approved  section  112(g)  programs.  EPA 
notes  that  proposed  regulations  for 
implementing  the  offset  and 
modification  requirements  of  section 
112(g)  would  require  that  permitting 
authorities  provide  a  45-day  comment 
period  for  making  such  determinations. 
Where  permitting  authorities  in  fact 
provide  an  opportunity  for  at  least  a  30- 
day  pubhc  comment  period,  EPA 
believes  that  the  additional  part  70 
requirements  described  above  for  minor 
and  major  NSR  changes  would  be 
adequately  satisfied  by  the  proposed 
minor  permit  revision  process.  Due  to 
the  greater  risk  potentially  posed  by 
emissions  of  H  AP's,  however,  EPA 
solicits  comment  on  the  appropriateness 
of  extending  eligibility  to  this  class  of 
chSnges,  and  whether  the  requirement 
that  permitting  authorities  provide  at 
least  a  30-day  public  comment  period 
for  the  section  112(g)  change  prior  to 
starting  the  minor  permit  revision 
process  is  sufficient  to  ensure  that  the 
section  112(g)  requirements  are 
appropriately  determined  and 
incorporated  into  the  part  70  permit. 
In  addition  to  the  approach  EPA  is 
proposing  today,  EPA  is  considering  an 
alternative  mechanism  for  approving 
section  1 1 2(g)  offsets  due  to  concerns 
which  have  been  expressed  about  the 
delay  costs  which  industries  may 
experience  as  a  result  of  the  offset  pre- 
approval  process.  Under  the  alternative 
approach  which  was  also  outlined  in 
EPA's  proposal  notice  to  implement 
section  112(g)  (see  59  PR  15504  (April 
1. 1994)1,  the  source  would  submit  its 
offset  demonstration  to  the  permitting 
authority  at  the  time  it  begins  operation 
of  the  equipment  causing  the  increase. 
If  the  permitting  authority  during  its 
review  were  to  determine  that  the  offset 
failed  to  meet  the  offset  requirements  of 
the  section  112(g)  rule,  the  source 
would  be  liable  for  violating  the 
requirement  to  apply  case-by-case 
MACT  to  the  equipment  causing  the 
increase  and  would  be  subject  to  the  full 
range  of  enforcement  activities  and 
penalties  available  under  the  Act.  The 
EPA  believes  that  the  penalties  faced  by 
sources  under  the  Act  create  an 
incentive  for  the  source  to  ensure  that 
the  offset  in  fact  complies  with  the 
requirements  of  section  112(g). 
Consequently.  EPA  believes  that  this 
approach  also  deserves  consideration 
for  a  merged  part  70/section  1 12(g) 
program,  particularly  if  it  is  included  in 
the  final  section  112(g)  rule.  The  EPA 
solicits  comment  on  whether  such  an 
approach  would  provide  a  significant 
benefit  to  industry  by  reducing  delays 
and  whether  it  would  create  obstacles  to 
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enforcement, -and  the  nature  of  those 
obstacles,  by  the  Federal.  State,  or  local 
governments  or  citizens  should  it  be 
determined -that  the  source's  offset  was 
inadequate.  The  EPA  intends  to 
incorporate  into  part  70  the  resuhs  of 
the  final  rulemaking  to  implement 
section  112(g)  with  respect  to  public 
review  and  offsets. 

Changes  triggering  the  applicability  of 
other  requirements  under  the  Act, 
including  MACT  and  SIP  requirements, 
would  generally  also  be  eligible  for  the 
minor  permit  revision  process.  (For 
MACT  standard  incorporation,  however, 
see  discussion  later  in  this  preamble 
explaining  alternative  approaches  to 
addressing  changes  that  render  a  source 
subject  to  MACT.)  While  these  changes 
would  not  have  undergone  a  NSR 
process  prior  to  the  source  requesting  a 
part  70  permit  revision,  EPA  believes 
that  implementation  of  these 
requirements  (with  the  probable 
exception  of  some  MACT  standards) 
will  be  relatively  straightforward  and 
that  the  proposed  minor  permit  revision 
process  period  would  thus  be  sufficient 
to  afford  adequate  permitting  authority, 
public,  affected  State,  and  EPA  review. 
The  Agency  solicits  comment  on  this 
aspect  of  its  proposal  and  in  particular 
seeks  information  on  current  permitting 
authority  implementation  of  these  other 
standards. 

To  address  concerns  raised  in 
discussions  with  petitioners,  EPA 
proposes  to  remove  the  current  minor 
permit  modification  gatekeeper 
prohibiting  changes  that  violate 
applicable  requirements,  because  this 
prohibition  applies  not  only  to  minor 
permit  revisions  but  across  the  board  to 
all  permit  revisions.  By  applying  the 
gatekeeper  only  to  minor  permit 
modifications,  the  current  rule  implies 
that  significant  permit  modifications 
may  be  used  to  incorporate  changes  that 
violate  applicable  requirements,  but  no 
change  that  violates  applicable 
requirements  could  be  incorporated  into 
a  part  70  permit.  Title  V  and  part  70 
require  permits  to  assure  compliance 
with  appUcable  requirements.  Permits 
may  not  then  include  terms,  regardless 
of  the  amount  of  public  process 
provided,  that  violate  applicable 
requirements.  Indeed,  an  important 
function  of  public  process  is  to  ensure 
that  permit  terms  accurately  reflect,  and 
are  not  inconsistent  with,  applicable 
requirements.  The  principle  that  permit 
terms,  new  or  revised,  must  assure 
compliance  with  applicable 
requirements  is  so  fundamental  to  title 
V  and  part  70  that  EPA  believes  it  is 
unnecessary  to  apply  the  current  rule's 
"may  not  violate"  gatekeeper  to  all  the 
proposed  revision  tracks.  If  a  proposed 


permit  term,  whether  developed  at 
permit  issuance  or  revision,  violates  an 
applicable  requirement,  it  is  not 
approvable.  No  additional  gatekeeper  is 
needed  to  reinforce  that  point. 

Another  reason  to  delete  that 
gatekeeper  is  to  avoid  the  implication 
that  any  of  the  permit  revision  tracks 
prohibit  changing  conditions  \n  a  part 
70  permit  that  derive  from  major  or 
minor  NSR  permits.  Since  the  NSR 
permits  generate  applicable 
requirements  that  become  terms  ajid 
conditions  of  the  part  70  permit. 
issuance  of  a  revised  NSR  permit  would 
redefine  the  applicable  requirement  and 
the  part  70  permit  could  then  be 
correspondingly  revised  under  the 
proposed  minor  permit  revision  process 
without  violating  an  applicable 
requirement. 

The  EPA  is  also  deleting  the 
gatekeeper  in  current  part  70  that  would 
make  changes  ineligible  for  minor 
permit  revision  procedures  if  they  are 
required  by  the  operating  permits 
program  to  be  processed  as  significant 
permit  revisions.  The  Agency  is  deleting 
this  gatekeeper  because  it  too  should  be 
applied  to  all  of  the  streamlined  permit 
revision  tracks  if  it  is  applied  to  anv. 
Indeed,  EPA  believes  this  gatekeeper 
goes  without  saying  since  the  permitting 
authority  clearly  retains  authority  to 
require  changes  to  be  processed  using 
more  stringent  procedures  than  part  70 
requfres. 

The  EPA  proposes  the  gatekeeper 
prohibiting  the  use  of  minor  permit 
revision  procedures  for  changes  to 
permit  terms  with  which  the  source  is 
not  in  compliance  for  the  same  reason 
if  is  proposing  that  gatekeeper  for  de 
minimis  permit  revision  procedures. 
Consequently,  EPA  proposes  that  the 
significant  permit  revision  process  be 
used  where  changes  need  to  be  made  to 
terms  with  which  the  source  is  not  in 
compliance.  The  Agency  is  concerned, 
however,  that  the  proposed  gatekeeper, 
by  requiring  the  significant  permit 
revision  process,  might  delay  a  source 
from  making  revisions  to  its  permit  that 
it  can  demonstrate  to  be  necessarv  to 
achieve  compliance  with  applicable 
requirements.  For  this  reason.  EPA 
solicits  comment  on  the  appropriateness 
of  the  proposed  restriction,  and  whether 
additional  or  different  safeguards  might 
serve  the  same  purpose  of  assuring  that 
noncomplying  sources  do  not  use 
streamlined  procedures  to  avoid 
enforcement  actions  for  noncompliance. 
Specifically,  EPA  proposes  to  narrow 
the  proposed  gatekeeper  to  exclude 
situations  where  the  source's  proposed 
change  has  already  been  addressed  by 
the  permitting  authority  and  the  public 
in  prior  procedures,  such  as  minor  and 


major  NSR  actions.  To  the  extent  that 
these  prior  procedures  addressed  and 
remedied  a  source's  noncompliance, 
EPA  recognizes  that  it  might  be 
unnecessary  to  require  that  the  results  of 
these  actions  be  incorporated  through 
the  more  burdensome  significant  permit 
revision  process. 

The  EPA  also  takes  comment  on 
whether  it  should  allow  exemptions 
from  the  "incompliance"  gatekeeper 
when  the  permitting  authorifv  has 
determined  that,  solely  as  a  result  of 
new  emissions-calculating  methods  or 
information,  the  source  is  not  in 
compliance  with  a  permit  term,  in  such 
a  case.  EPA  solicits  comment  on 
allowing  the  permitting  authoritv  to 
revise  the  permit  using  either  the  minor 
pennit  revision  or  de  minimis  permit 
revision  process  if  the  change  would 
others  ise  be  eligible  for  those  tracks. 
The  EPA  solicits  comment  on  how  to 
limit  the  exemption  described  to 
external  factors,  such  as  changes  m 
emission  factors  or  source  models, 
rather  than  factors  over  which  the 
source  has  control. 

The  EPA  proposes  to  retain  the 
current  gatekeeper  that  would  exclude 
from  the  minor  permit  revision  process 
changes  to  a  part  70  permit  term 
established  to  limit  emissions  and 
developed  through  a  part  70-onlv 
-process  for  which  there  is  no  underlving 
applicable  requirement  enforceable  by 
EPA  outside  the  part  70  permit.  Such 
terms  include  federally  enforceable 
emissions  caps  in  the  permit  assumed  to 
avoid  classification  as  a  major 
modification  or  major  stationary  source 
for  a  particular  pollutant,  ahemative 
emissions  limits  established  in  the  part 
70  permit  pursuant  to  §  70.6(a)(l)(iii). 
alternative  emissions  limits  approved 
pursuant  to  a  HAP  early  reductions 
program  under  section  112(i)(5)  of  the 
Act,  and  case-by-case  MACT  limitations 
determined  pursuant  to  section  112(j)  of 
the  Act.  These  classes  of  terms  are 
established  for  the  first  time  in  a  part  70 
permit  issuance  or  revision  process, 
usually  on  a  case-by-case  basis,  and  a.'e 
not  otherwise  federally  enforceable 
outside  the  part  70  permit.  They  also 
lack  review  or  approval  by  the 
permitting  authority  prior  to  the  start  of 
the  part  70  process  and.  to  the  extent  the 
part  70  terms  or  conditions  were  taken 
to  avoid  an  applicable  requirement, 
revising  those  terms  and  conditions 
could  render  the  source  subject  to 
applicable  requirements  to  which  if  was 
not  previously  subject.  The  Agencv 
believes  that  revisions  to  such 
requirements  should  be  made  onlv  after 
full  review  by  the  permitting  authority, 
public.  EPA.  and  affected  States. 
Consequently,  EPA  continues  to  believe 
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these  types  of  changes  should  not  be 
eligible  for  the  minor  permit  revision 
process.  The  EPA  proposes  to  retain  the 
requirement  that  significant  permit 
revision  procedures  apply  to  these  typ)es 
of  changes,  but  solicits  comment  on  the 
appropriateness  of  this  approach. 

12)  Process.  In  keeping  with  the 
expansive  scope  of  cianges  eligible  for 
the  new  minor  permit  revision 
procedures,  EPA  believes  more 
procedural  safeguards  are  necessary'  to 
ensure  that  incorporation  of  a  wider 
scope  of  changes  through  the  minor 
permit  revision  track  results  in  accurate, 
enforceable  permits.  First,  the  source 
would  have  to  meet  the  application 
requirements  like  those  for  merged 
program  changes  and  de  minimis  permit 
revision  for  the  same  reasons  (see  earlier 
discussions  for  descriptions  and 
explanations).  In  addition,  a  minor 
permit  revision  application  would  have 
to  include  a  certification  that  the  source 
had  provided  the  required  public, 
affected  State,  and  EPA  notice  of  the 
requested  change,  as  discussed  below. 
This  certification  would  assure 
permitting  authorities  that  all 
prerequisites  to  review  of  the  minor 
permit  revision  application  had  been 
met.  It  would  also  alert  EPA  of  the 
presence  of  any  grounds  for  objection  to 
the  proposed  permit  revision.  In 
recognition  of  the  notification 
requirements  that  would  apply  to  the 
source  under  the  proposed  revisions  to 
part  70,  EPA  would  rescind  the 
requirement  that  applications  include 
completed  forms  for  the  permitting 
authority  to  use  to  notify  EPA  and 
affected  States  of  the  minor  permit 
revision. 

To  promote  expeditious  processing  of 
minor  permit  revision  requests,  today's 
proposal  requires  the  source,  rather  than 
the  permitting  authority,  to  provide 
direct  notice  to  affected  States  and  EPA 
of  proposed  minor  permit  revision 
actions.  Notices  to  EPA  would  have  to 
include  the  draft  addendum  containing 
the  proposed  revisions  to  the  existing 
permit.  This  would  relieve  permitting 
authorities  the  added  burden  of  copying 
and  sending  notice  to  EPA  and  affected 
States  immediately  upon  receipt  of 
applications.  While  this  places  a  slightly 
greater  burden  on  sources  than  does  the 
current  rule.  EPA  notes  that  sources  are 
generally  in  the  best  position  to  provide 
quick  notice  to  EPA  and  affected  States, 
and  that  minor  permit  revision 
processing  will  be  more  expeditious  as 
a  result.  The  permitting  authority, 
however,  may  retain  the  option  of 
providing  this  notice  instead  of  the 
source.  Nevertheless,  EPA  solicits 
comment  on  whether  there  may  be  other 
methods  for  notifying  EPA  and  affected 


States  that  better  accomplish  this  goal, 
and  on  the  appropriateness  of  sources, 
instead  of  permitting  authorities, 
providing  notice. 

For  similar  reasons,  the  proposed 
revisions  to  part  70  would  require 
sources  to  provide  public  notice  of 
minor  permit  revision  requests.  Again. 
EPA  believes  that  having  the  source 
provide  direct  notice  by  publication  and 
mailings  to  interested  persons  vs-ould 
better  enable  expeditious  processing  of 
minor  permit  revisions.  It  would  avoid 
the  delay  that  would  likely  occur  if 
permitting  authorities  had  to  prepare 
and  provide  notice  and  would  assure  . 
Uiat  the  permitting  authority,  affected 
State.  EPA,  and  public  review  periods 
would  nm  from  the  same  point  i:i  time. 
Public  notices  would  have  to  provide 
enough  information  to  enable  the  public 
to  comment «n  a  timely  basis,  and 
indicate  that  if  the  permitting  authority 
did  not  receive  germane  and  non- 
frivolous  objections  to  the  requested 
change  within  the  public  comment 
period,  the  source  could  implement  the 
change,  provided  the  permitting 
authority  had  not  denied  the  request  or 
transferred  it  for  processing  as  a 
significant  permit  revision  and  EPA  had 
not  objected  to  it.  The  EPA  believes  that 
publication  of  notices  in  a  newspaper  of 
general  circulation  within  the  area  . 
where  the  source  is  located, 
supplemented  by  direct  mailing  to 
interested  persons,  would  be  sufficient 
to  provide  the  required  notice.  The  EPA 
solicits  comment  as  to  alternative  means 
of  adequately  providing  notice. 
.    As  for  de  minimis  permit  revisions,  to 
assure  public  access  to  minor  permit 
revision  applications,  the  proposed 
revisions  would  require  that  permitting 
authorities  maintain  a  public  docket  in 
which  requests  are  placed  on  the  day 
that  the  permitting  authority  receives 
them.  The  FPA  believes  that  a  docket 
would  assure  that  concerned  citizens 
may  review  applications  and  submit 
pertinent  comments  before  the  close  of 
the  public  comment  period  and  before 
sources  can  implement  proposed 
changes.  However.  EPA  thinks  there 
may  be  alternatives  to  a  public  docket 
that  could  adequately  assure  public 
access  and  proposes  to  allow  permitting 
authorities  to  propose  substantially 
equivalent  methods  in  their  permit 
programs  which  EPA  would  evaluate  on 
a  case-by-case  basis. 

The  EPA  proposes  that  public 
comment  periods  for  minor  permit 
revisions  last  at  least  21  days  from  the 
date  the  source  provides  the  public 
notice.  The  EPA  believes  that  this  is  the 
shortest  amount  of  time  in  which  a 
potential  public  commenter  couid 
reasonably  be  expected  to  learn  of  the 


requested  change,  ^ain  access  to 
necessary  information  to  evaluate  the 
request,  review  and  evaluate  the 
application,  draft  written  comments 
meeting  the  germane  and  non-frivolous 
standard,  and  submit  them  before  the 
source  implements  the  requested 
change.  However,  EPA  solicits  comment 
as  to  whether  other  time  periods  may  be 
appropriate,  either  shorter  or  longer, 
based  on  State  or  local  permitting 
experience. 

The  proposed  minor  permit  revision 
procedures  would  establish  an 
admittedly  elaborate  set  of  checks  and 
balances  to  ensure  that  the  source  and 
the  permitting  authority  are  motivated 
to  anticipate  and  respond  to  public 
concerns  with  requested  changes.  The 
fact  of  public  review  and  the  potential 
for  liability  if  its  request  is  denied 
should  instill  in  the. source  a  strong 
incentive  to  exercise  care  in  the 
preparation  of  its  requests  and  its  use  of 
the  procedures.  The  potential  for  citizen 
suits  for  failure  to  respond  to  timely 
public  objection  should  encourage 
permitting  authorities  to  respond  to  any 
objections.  The  source's  self-interest 
should  also  be  served  by  encouraging 
the  permitting  authority  to  respond  to 
timely  objections,  to  avoid  suits  or 
injunctions  brought  by  citizens  and  the- 
possibility  of  the  permitting  authority 
being  ordered  by  a  court  to  act  on  the 
objection  after  the  source  had  begun  to 
operate  the  change.  Where  the  source  or 
the  permitting  authority  fails  to  live  up 
to  its  responsibilities,  the  public  can 
comment  to  that  effect  or  resort  to  EPA 
or  the  courts,  depending  on  the 
circumstances.  The  EPA  believes  the 
incentive  structure  established  by  these 
checks  and  balances  is  important  to 
ensuring  the  integrity  of  streamlined 
public  review  of  changes  having  larger 
potential  environmental  significance. 
However,  the  Agency  is  interested  in 
comments  and  suggestions  as  tohow  to 
simplify  the  process  without 
substantially  undermining  the 
discipline  it  would  impose. 

As  now  provided  by  the  minor  permit 
modification  process  in  the  current  part 
70.  a  source  could  implement  its 
requested  change  prior  to  the  permitting 
authority  taking  final  action  on  it. 
Sources  could  implement  the  change  on 
the  day  after  the  close  of  the  public 
comment  period  where  no  comments 
had  been  submitted,  and  provided  that 
the  permitting  authority  had  not  denied 
the  requested  change  or  transferred  it  to 
another  process  and  that  EPA  had  not 
objected  to  the  request.  The  Agency 
believes  that  the  procedural  safeguards 
provided  by  the  minor  permit  revision 
process  so  minimize  the  risk  of  the 
source  operating  a  change  that  violates 


applicable  requirements  that  it  may 
temporarily  exempt  sources  from  tlie 
statute's  prohibition  an  operations 
"except  in  compliance"  with  exi.stin^ 
permit  terms.  Beyond  the  safeguards 
provided  by  the  de  minimis  procedurps, 
the  minor  permit  revision  process 
requires  that  sources  wait  to  operate 
changes  until  the  end  of  the  comment 
period,  sothat  the  public  has  a  chance 
to  flag  problems  before  opeiatiaa. 
While  part  70  currently  allows  a 
.source  to  implement  a  minor  permit 
modification  upon  submitting  its 
apphcation.EPA  now  belie\-es  that  in 
view  of  the  potential  environmental 
significance  of  changes  qualifying  for 
this  revision  track,  the  permitting 
authority,  affected  Slates,  EPA.  and 
public  should  have  some  period  of  time 
in  which  to  review  such  requests  before 
the  source  implements  the  change.  The 
EPA  also  believes  that  the  proposed  21- 
day  waiting  period  is  not  an 
unreasonable  burden  on  sources 
considering  the  kinds  ol  changes 
allowed  under  the  proposed  minor 
permit  revision  process. 

The  deadline  for  permitting  authority 
final  action  on  minor  permit  revision 
requests  under  the  proposal  would  be 
significantly  shorter  than  that 
established  by  the  current  part  70  for 
minor  permit  modifications.  Final 
action  would  occur  when  the  permitting 
authprity  either  approves  or  denies  the 
request,  determines  that  it  does  not 
qualify  for  minor  permit  revision 
processing,  or  revises  the  request  and  re- 
notices  it  and  resubmits  it  to  EPA.  Final 
action  under  the  proposal  would  be 
required  to  occur  within  60  days  after 
receipt  of  the  application  or  15  days 
after  the  expiration  of  EPA 's  review 
period,  whichever  is  later.  Currently, 
part  70  rpquiros  permitting  authorities 
to  take  linal  action  on  a  minor  perrait 
modification  within  90  days.  While  EPA 
recognizes  that  expanding  the  eligibility 
for  minor  permit  revisions  over  the 
current  provisions  could  significantly 
increase  the  number  of  requests  subject 
to  the  shorter  deadline.  EPA  beheves 
that  incorporation  into  part  70  permits 
of  such  changes  will  be  generally 
straightforward^  as  most  changes  will 
have  already  received  permitting 
authority  scrutiny  and  approval  in  other 
procedures,  such  as  preconstructton 
review.  Consequently,  EPA  believes  that 
60  days  provides  permitting  authorities 
adequate  time  to  process  minor  permit 
revision  requests.  Of  course  permitting 
programs  maj'  be  more  stringent  by 
providing  ka  kmger  periods  before 
permitting  Buthorities  must  take  final 
action.  The  EPA  requests  comment  oa 
whether  a  period  different  than  60  days 


is  necessary  few  permitting  authorities  to 
process  minor  permit  revisions. 

The  proposea  revisions  would  also 
require  permitting  authorities,  when 
final  action  is  taken  on  minor  permit 
revision  requests,  to  notify  public 
commenters  and  a^ected  Sutes  who 
commented  on  the  request.  While 
permitting  authorities  would  have 
substantial  discretion  in  determining 
the  best  method  for  proividing  this 
notice  of  final  action,  EPA  believes  that 
some  notice  is  necessary  to  insure  that 
commenters  are  informed  as  to  the 
outcome  of  the  process  so  that  they  may 
utilize  their  various  oppCKtunities  to 
appeal  to  the  permitting  authority,  State 
court,  or  to  EPA  when  they  disap^e 
with  the  final  action.  Pennitting 
authorities  would  also  be  required  to 
place  a  copy  of  the  final  determination 
fn  the  pubhc  docket  (or  substantially 
equivalent  HH?chanism)  that  they 
maintain  for  minor  permit  revision 
requests.  Again,  pennitting  authorities 
would  have  substantial  discretion  in 
developing  a  docket  system  that  best 
assures  that  the  public  has  access  to 
final  determinations. 

Part  70  does  ixA  currently  allow  the 
permit  shi^d  to  extrad  to  nunor  pennit 
modifications,  principally  due  to  the 
absence  of  public  participation  in  the 
process.  Since  the  proposed  revisions  to 
part  70  would  require  that  the  process 
include  a  public  comment  period  before 
sources  could  implement  requested 
changes.  EPA  proposes  to  allow 
permitting  authorities  to  extaid  the 
permit  shield  to  minor  permit  revisions 
ujjon  their  final  approval.  The  EPA  is 
concerned  that  not  allowing  the  permit 
shield  could  force  sources  to  request 
otherwise  qualifying  changes  to  be 
processed  as  significant  permit  revisions 
to  obtain  the  shield.  This  could 
underrairw  the  effort  to  crp.s»e 
streamlined  and  expeditiou.s  procedures 
for  permit  revisions.  The  EPA  seeks 
comment  on  the  appropriateness  of 
providing  the  permit  shield  in  the;^ 
situatioiM. 

Part  70  currently  provides  thai  if  a 
.source  fails  to  compJy  with  the  tprms 
and  conditions  prop<jsed  in  its  minor 
permit  modification  application  during 
the  interim  period  before  the  pemittii^ 
authority  acts  to  revise  the  soiyte's 
permit,  the  existing  pennit  terras  and 
conditions  it  seeks  to  modify  may  be 
enforced  against  it.  While  tl^  would 
provide  some  deterrent  agaimt  a  soun^ 
making  improper  use  of  the  minor 
permit  revision  track,  it  does  not 
address  the  degree  to  which  EPA 
believes  a  source  should  be  liable  if  the 
permitlSng  authority  does  not  approve 
the  minor  permit  revision  request  The 
proposed  revisions  to  part  70  would  fill 


this  gap  by  providing  that  the  soxava 
would  be  hable  Car  violating  its  existing 
permit  tnm  the  time  it  implemented  th^ 
change,  if  a  sotirce  implements  a 
requested  change  before  the  permitrmj; 
authority  takes  final  action  on  the 
application,  and  (1)  the  pennitting 
authority  then  denies  the  request  or 
transfers  it  for  processing  as  a 
significant  perrait  revision  on  germane 
and  non-frivolous  grounds,  or  (2)  EPA 
subsequently  objects  to  the  request  The 
EPA  beUeves  this  addition  is  necessary 
to  assure  that  sources  do  not  frivolottsly 
submit  and  implement  minor  perrait 
revision  requests  that  permitting 
authorities  are  not  hkely  to  approve. 

As  in  the  case  of  merged  program  and 
de  minimis  process  changes,  however,  a 
permitting  authority  would  be  able  to 
revise  (rather  than  disapprove)  mim^r 
permit  revision  requests  toa  hmited 
extent  without  necessarily  rendering  tb« 
source  liable  for  violating  its  existit^ 
permit  The  EPA  Is  proposing  this  reh»»f 
for  the  reasons  set  forth  in  the 
administrative  amendment  section  of 
this  pnamble  where  the  proviskm  it 
further  dtsrussed. 

7.  Significant  Permit  Revisions 

Under  the  proposed  revised  rule,  th** 
significant  pennit  revision  process 
would  remain  essentially  the  same  as 
the  current  significant  f)ermit 
modification  process,  but  the  tvpes  of 
changes  required  to  be  processed  under 
it  would  shrink  dramahcallv. 
Significant  permit  revision  procedur«~K 
would  be  required  for  those  changes 
that  cannot  be  made  as  administrative 
amendments,  de  minimis  permit 
revisions,  or  minor  permit  revisions. 
The  fcPA  has  designed  the  proposed 
revision  procedures  such  that  roost 
changes  that  would  require  processing 
as  a  significant  permit  modification 
u.nder  the  current  rule  should  qt^aiify 
under  the  proposed  rule  as  minor 
permit  revi.sions,  de  minimis  permit 
revisicRis  (if  they  are  below  de  minimis 
thresholds  and  meet  the  de  mini.Tiis 
gatekeepers),  or  administrative 
amendments  (if  they  are  subjected  to  a 
merged  process).  Examples  of  changes 
that  would  require  processing  as 
.^significant  permit  revisions  under  the 
proposed  revisioi»  to  part  70  include 

(i)  Establishing  or  revising  an 
emissions  limit  which  uniquely  resides 
in  a  part  70  permit  (other  than  in  a 
merged  part  70  permit),  such  as  (A) 
alternative  emissions  limits  approved 
pursuant  to  regulations  promulgated 
under  section  112(iX5)  of  the  Act  (B) 
restrictions  on  potential  to  emit  that 
reside  only  in  a  part  70  permit;  or  tO        j 
equivalent  RACT  tequirnments 
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established  in  a  permit  under  the 
provisions  of  §  70.6(a)(l)(iii); 

(ii)  Netting  transactions  for  which  a 
30-day  public  comment  was  not 
provided  and  that  include  any  single 
increase  that  exceeds  minor 
modification  significance  levels  or  a 
sum  of  increases  that  exceed  major 
source  thresholds;  and 

(iii)  Significant  changes  in  existing 
monitoring  requirements  and 
re  taxations  ^f  recordkeeping  or 
reporting  requirements  in  the  permit  (as 
in  the  current  rule). 

8.  Solicitation  of  Input 

While  today's  proposal  attempts  to 
strike  a  reasonable  balance  between 
industry's  desire  to  minimize  permitting 
delays  and  the  need  for  public  review 
and  permitting  agency  oversight,  the 
Agency  is  concerned  with  the 
complexity  of  the  proposal.  The  Agency 
is  not  proposing  any  specific 
alternatives  to  the  proposed  four-track 
permit  revision  system,  but  is  seeking 
information  that  would  provide  a  basis 
for  simplifying  the  proposed  system  to 
improve  its  implementation.  The  EPA. 
therefore,  solicits  specific  suggestions 
regarding  ways  to  simplify  and 
streamline  the  existing  proposal.  The 
Agency  particularly  solicits  comment  in 
the  following  three  areas: 

1.  Empirical  information  regarding  the 
appropriate  scope  for  each  permit 
revision  track  including  such 
information  as  the  volume  of  changes 
that  permitting  authorities  would  expect 
under  each  track  and  the  degree  of 
difficulty  permitting  authorities  would 
expect  to  encounter  when  implementing 
the  proposed  four-track  system; 

2.  Examples  of  typical  source  changes 
that  would  (or  would  not)  receive 
reasonable  treatment  under  the 
proposed  permit  revision  system;  and 

3.  Alternative  approaches  and 
structures  for  processing  permit 
revisions  that  meet  the  statutory  and 
policy  objectives  of  title  V  as  set  forth 
in  this  notice. 

Much  of  the  complexity  evident  in  the 
proposed  permit  revision  process  results 
from  the  need  to  integrate  the  part  70 
process  with  the  requirements  under 
title  I  of  the  Act,  especially  the  minor 
NSR  program  that  all  States  implement 
pursuant  to  section  110(a)(2)(C)  of  the 
Act.  Today's  proposal  provides  for  a 
number  of  specific  avenues  for 
incorporating  the  results  of  minor  NSR 
permit  actions  into  the  part  70  permit, 
including  (1)  an  administrative 
amendment  track  for  changes  that  are 
the  product  of  a  merged  part  70/NSR 
process,  and  (2)  a  de  minimis  track  to 
process  revisions  expeditiously  for 


many  small  non-merged  minor  NSR 
actions. 

The  EPA  also  solicits  comment  on 
allowing  a  permitting  authority  to  create 
in  a  source's  part  70  permit  a  condition 
authorizing  certain  minor  NSR  changes 
that  occur  during  the  term  of  the  permit 
to  be  incorporated  into  the  part  70 
permit  by  administrative  amendment 
even  though  the  changes  are  not  the 
product  of  a  merged  program.  This  ■ 
program  would  thus  be  similar  to  that 
proposed  for  the  de  minimis  permit 
revision  track  in  that  the  permitting 
authority  would  have  to  pre-authprize 
its  use  for  the  specific  source  at  original 
permit  issuance  and  subsequently 
examine  its  appropriateness  for  the  next 
permit  term  at  each  renewal.  Under  the 
approach,  the  part  70  program  would - 
have  to  provide  that  qualifying  minor 
NSR  changes  at  the  source  conform  to 
part  70  requirements  for  compliance 
monitoring  and  comply  with  existing 
part  70  permit  conditions  for  reporting, 
permit  fee  payment,  and  annual 
compliance  certification.  In  short,  the 
permit  program  would  essentially 
provide  that  the  substantive 
requirements  of  a  merged  part  70/NSR 
program  would  be  met  for  the  minor 
NSR  change.  No  permit  shield  would  be 
available  until  the  permit  was 
subsequently  renewed. 

The  types  of  minor  NSR  actions  that 
could  qualify  for  this  approach  would 
be  limited  to  those  that  (1)  do  not 
violate  the  existing  part  70  permit 
(except  that  changes  to  part  70  permit 
terms  originally  created  in  a  previous 
NSR  permit  could  be  authorized  to  be 
made  under  this  approach)  and  (2)  do 
not  establish  permit  conditions  for  the 
purpose  of  circumventing  the 
apphcability  of  an  otherwise  applicable 
requirement  and/ or  the  status  of  being 
major  for  a  particular  pollutant.  As  an  - 
example  of  :'ae  latter  qualification,  the 
permitting  authority  could  determine 
that  actions  to  restrict  the  hours  of 
operation,  percent  capacity  utilization, 
or  production  were  beyond  what  is 
customary  and  usual  for  similar  sources. 
In  addition,  this  restriction  is  intended 
to  preclude  preauthorization  for  any 
other  operational  conditions  taken  by  a 
source  in  minor  NSR  which  are  not 
directly  and  easily  related  to  emissions 
but  have  the  effect  of  exempting  the 
source  on  the  basis  of  its  reduced 
emissions  from  a  specific  otherwise 
applicable  requirement. 

The  Agency  believes  the  approach 
outlined  above  may  be  appropriate  in 
that  it  would  provide  expedited 
processing  for  the  many  small  minor 
NSR  changes  that  occur,  so  long  as  part 
70  permit  content  requirements  are  met. 
It  would  also  ensure  that  the  public, 


affected  States,  and  EPA  have  an 
opportunity  to  review  those  minor  NSR 
actions  that  have  the  largest  potential 
impact  on  the  environment.  A  more 
restrictive  variation  on  the  preceding 
approach  would  be  to  restrict  the 
approach  to  only  those  NSR  actions  that 
would  qualify  for  the  de  minimis  permit 
revision  process. 

The  EPA  solicits  comment  on  the 
value  and  legality  of  these  alternative 
approaches.  The  EPA  specifically 
requests  identification  of  problems 
associated  with  these  modifications  and 
possible  solutions,  such  as  any 
appropriate  enhancement  to  the 
underlying  NSR  process. 

The  EPA  is  also  aware  that  some  State 
and  local  agencies  are  integrating  their 
existing  NSR  programs  with  their  part 
70  programs  to  create  a  "luiitary"  permit 
program  (i.e.,  a  combined  permit  to 
construct  and  operate  issued  under  an 
integrated  NSR  and  part  70  permit 
program).  While  EPA  fully  supports 
such  integrated  programs,  it  is 
concerned  that  several  of  the 
gatekeepers  defining  eligibility  of  the 
various  proposed  permit  revision  tracks 
may  not  be  appropriate  for  unitary 
permit  programs.  For  example,  many  of 
the  terms  and  conditions  of  a  unitary 
permit  would  be  unique  since  a  separate 
NSR  permit  would  not  exist.  The  EPA 
solicits  comment  on  whether  to  grant  an 
exemption  from  the  "unique" 
gatekeeper  to  terms  and  conditions  of  a 
NSR  permit  for  unitary  permits, 
provided  that  the  excluded  terms  are 
federally  enforceable  outside  of  the 
unitary  permit  (e.g.,  under  the  SIP).  The 
EPA  also  solicits  comment  on  whether 
any  forms  of  further  relief  might  be 
necessary  for  unitary  permit  programs. 

9.  Incorporation  of  New  Standards 

This  section  describes  the  processes 
the  EPA  proposes  to  use  to  incorporate 
into  the  part  70  permit  new  stanclards 
promulgated  under  section  112.  Section 
F.  3.  of  this  preamble  solicits  comment 
on  whether  it  would  be  appropriate  to 
use  these  processes  for  other  standards, 
such  as  SIP  reouirements. 

The  proposal  outlined  below  is  a 
result  of  EPA  providing  a  mechanism 
needed  for  the  implementation  of 
MACT  standards,  and  it  has  not  been 
discussed  with  petitioners.  To  the 
extent  that  conflicts  occur,  the  reader 
should  consider  the  processes  proposed 
in  this  section  as  an  alternative  proposal 
and  should  expect  any  conflicts  to  be 
reconciled  in  the  final  rulemaking. 

a.  Background.  Section  112(d)  of  the 
Act  requires  the  Administrator  to 
promulgate  emission  standards  for  each 
category  or  subcategory  of  major  and 
area  sources  of  HAP's  listed  by  EPA 


under  section  112(e).  Section  112(e) 
requires  that  EPA  set  emission 
standards  under  a  regulatory  agenda  for; 
40  categories  by  November  15,  1992;  25 
percent  of  Ksted  categories  by  November 
15,  1994;  25  percent  b\'  November  15. 
1997;  and  the  remaining  50%  by 
November  15,  2000.  On  December  3. 
1993,  EPA  jjublisbed  the  regulatory 
agenda  establishing  the  schedule  for 
setting  MACT  standards.  Since  then. 
EPA  has  established  MACT  standards 
for  the  first  40  categories  or 
subcategories  ^*  and  standards  for  more 
than  150  other  categories  have  been 
identified  for  development. 

These  MACT  stanoards  "  apply  in 
various  ways  to  both  new  and  existing 
sources.  Generally,  existing  sources 
become  subject  to  newly  promulgated 
MACT  standards  as  a  result  of  being  in 
a  soiirce  category  for  which  EPA 
promulgates  a  MACT  standard.  Existing 
sources  may  also  add  new  units  or 
reconstruct  existing  units  and  must 
comply  with  MACT  standards  that 
apply-  to  new  units  at  startup.  Finally, 
sources  may  modify  existing  units  in 
such  a  way  that  the  modified  unit 
becomes  subject  to  the  MACT 
requirements  for  existing  units  for  the 
first  time. 

Section  S04(a)  of  the  Act  requires  that 
each  parr  70  permit  contain  enforceable 
conditions  as  necessary  to  assure 
compliance  with  all  apphcable 
requirements^  Part  70  defines 
"apphcable  requirement"  to  include  any 
standard  or  other  requirement  under 
section  1 1 2  of  the  Act. 

Consequently,  after  promulgation, - 
section  112  requirements  must  be 
included  in  the  part  70  permit  of  any 
source  subject  to  MACT  standards.  If  a 
MACT  standard  is  promulgated  before 
the  pemiit  is  issued,  the  permit  must 
include  the  standard  upon  issuance, 
except  that  some  MACT  standards  in 
which  compliance  requirements  are  nor 
known  until  the  compliance  date 
(which  mav  be  months  after 
proir):j!pation  of  the  M^CT  standard) 
may  re.-iire  a  subsequent  permit   . 
revision  to  incorporate  compliance 


=*  At  of  today,  EPA  has  promulgaTed  secno.T  1  i  2 
stdiidBrds  for  the  following  source  categones: 
Hazfli  dous  Oogenic  .VESR^  (HON)  .«oi  the 
Syn'.rjrtic  Orga.'-.ic  Chenjtal  M<!r><i!a<.ljrtng 
Induslry  ISOCMl)  (58  FR  19402,  April  22. 19»4). 
Pwjfilo.'xjeJhvlpne  Dry  Cleaners  C5«  FR  «35*. 
September  22.  1993),  and  Coke  Ovens  f58  ,'-R  5r89&. 
OctotMT  27,  iyS3). 

^  The  iwm  ■•MACT  sTandkrd"  -n  ;his  settinn 
refers  u>  any  staadard  promulgated  hv  EPA  und«r  . 
section  112  aad  incl'jdes  Maximum  Achievable 
Con\To\  Technology  fM.^CTl  aad  General  N  - 
Achievable  Control  Techootogy  (CACTJ  »tand*[» 
Boder  9«ctioa  112td)  and  staodacds  promulgsrad 
undei  sactioa  112U}  to  addreat  residual  risk.  It  does 
not  include  any  cas»-by-cese  standard  develops  bv 
States  incJer  settJORii  11 2(gl  or  1T2(!) 


details  that  are  determined  at  that  time. 
Ff-the  standard  is  promulgated  after  the 
permit  is  issued,  section  502fb)(9)  of  the 
Act  and  ciurent  §  70.7(fJ  require  that  the 
permit  be  reopened  if  the  source  is 
major  and  more  than  three  vears  remain 
on  the  term  of  the  jjermit.  The 
reopening  and  subsequent  permit 
revision  to  include  the  MACT  standard 
must  occur  within  18  months  after  the 
standard  is  promulgated. 

Section  502fbM9)  requires  that 
reopenings  use  procedures  consistent 
with  those  established  under  section 
502(b)(6).  If  a  source  is  major  and  less 
.  than  3  years  remain  cm  the  permit  term, 
or  if  it  is  nonmajoT,  section  112 
standards  would  normally  be 
incorporated  into  the  permit  at  renewal, 
unless  the  permitting  authority  required 
reopening  earher.  If  a  source  would 
need  to  operate  in  manner  that  conflicts 
with  its  existing  part  70  permit  in  order 
to  comply  with  the  MACT  standard, 
however,  section  502(a)  would  require  it 
to  apply  for  a  permit  revision  before 
operating  in  that  way.  This  of  course 
does  not  mean  that  a  source  would  be 
relieved  from  complying  wth  the 
MACT  standard  untiJ  it  obtained  the 
necessary  permit  revision.  The  source 
must  still  comply  with  the  MACT 
standard  independently  of  its  part  70 
permit  obhgatiohs. 

Ahhough  section  112  standards  vary 
widely  in  complexity  and  sometimes 
allow  sources  to  select  alternative 
control  strategies,  EPA  believes  MACT 
standards  may  be  sorted  into  three 
broad  categories,  referred  to  in  this 
discussion  as  "type  one."  "type  two," 
and  'type  three."  The  t>'pe  one  category' 
includes  standards  that  are  self- 
impieirienting.  That  is,  the  detailed 
compliance  requirements  that  apply  to 
sources  co\  ered  by  the  standard  are 
specified  in  the  standard  itself  al  the 
time  of  promulgation.  Although  some 
standards  in  this  categorj'.may  a'Inw 
sources  to  choose  among  several  clearly- 
defined  options,  source-specific 
judgments  are  not  required  and  the 
compliance  requirements  ct?  kiiOvn  at 
the  time  of  promulgation.  The  EPA 
expects  few  MACT  standards  will 
provide  full  compliance  rrquirpmenTs  ai 
the  lime  of  {jromulgation.  and 
consequently  there  will  be  few  t\  pe  one 
standards.  A  specific  example  of  the 
first  type  of  standard  wcruld  be  the 
NESH  AP  for  industrial  process  cocjhng 
towers.  These  requirements  apply 
existing  well-documented  control 
t»H:hnology.  Specific  comphance 
requirements,  such  as  monitoring, 
recordkeeping  and  reporting,  are    - 
promulgated  as  part  of  the  standard. 
While  the  source  may  be  allowed  to 
select  from  several  control  options,  each 


option  was  subject  to  extensive  public 
comment  during  the  rulemaking 
establishing  the  KfACT  standard.  Thus, 
at  the  time  of  promulgation,  all 
compliance  requirements  (including 
options)  for  this  type  of  standard  ajv 
well  knowTi.  As  explained  below, 
incorporation  of  these  as  permit  terms 
and  conditions  should  be  accompHshed 
in  a  one-step  process  using  streamlined 
procedures. 

The  tj'pe  two  category  of  MACT 
standards  involves  standards  in  wbiih 
only  a  comphance  date  and  general 
performance  specification  are  known  ai 
the  time  of  promulgation.  Standards  in 
the  second  category  contain  options 
from  which  the  source  will  choose  and 
then  generate  source-specific 
compliance  requirements.  Most  MACT 
standards  will  fall  into  this  category 
There  are  many  examples  of  this 
category,  including  standards  for 
process  vents  or  storage  tanks  under  tht 
Hazardous  Ch^anic  NESHAP  (HOV)  for 
the  synthetic  organic  chemical 
manufacturing  industry  (SOCMI). 

The  type  three  category  is  simikr  to 
the  type  two  categorj-  in  that  the  sourtt 
develops  compliance  requirenients  after 
promulgation,  but  the  source  also 
develops  source-specific  alternatives 
requiring  case-by-case  approval  by  EP.*. 
or  the  permitting  authority.  This 
category  includ^  standards  providir.kg 
for  emissions  averaging  ajul  alternative- 
monitoring  or  recordkeeping,  such  as 
data  compression  techniques.  An 
example  of  this  type  woidd  include  the 
provisions  in  the  HON  for  emissions 
averaging. 

As  disc  ussed  below,  for  each  type  cd 
standard,  EPA  proposes  different 
processes  by  which  the  M.^CTstandajd 
would  be  incorporated  mto  the  permit 
Because  EPA  expects  most  MACT 
standards  will  be  type  two  standards.  iJ 
is  proposing  a  process  that  would  sppiv 
to  that  type,  except  that  where  the 
source  utilizes  alternative  requiring 
case-by-casc  approval,  such  as 
emissions  averaging,  a  variation  to  the 
process  is  proposed.  If  the  stan.-lard  is  a 
type  one.  EPA  would  exempt  the  source 
^m  the  need  to  apply  for  the  second- 
round  perm-t  revision.  For  standards 
promulgated  by  date  of  promulgation  oJ 
the  final  pari  70  revisions,  EPA  would 
contain  any  exemptions  in  the  final  pari 
70  rule.  For  future  MACT  standards. 
EPA  intends  to  establish  any 
exemptions  in  the  rulemaking  for  th^ 
individual  MACT  standard. 

The  following  discussion  illustrate* 
mainly  the  second  type  of  standard, 
using  the  HON  as  an  example.  The  HON 
applies  to  SOCNfl  sources  and  to 
equipment  leak  sources  at  certain  non- 
SOCMI  facilities.  Ft  reqiiirps  cmnphantt' 
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with  equipment  leak  standards  within  6 
months  after  promulgation  for  some 
process  units,  followed  by  subsequent 
control  of  process  units,  storage  tanks, 
and  wastewater  treatment  units.  The 
following  outline  shows  the  scheduled 
events  under  the  HON  (assuming  no 
compliance  extension  has  been  granted 
under  section  112{i)(3)(B)  of  the  Act). 

4/21/94. — Date  of  promulgation  or 
effective  date,  making  the  HON  an 
applicable  requirement  for  all  SOCMl 
sources  and  non-SOCMI  equipment  leak 
sources. 

10/94. — Equipment  leak  requirements 
begin  to  apply. 

11/94. — Anticipated  effective  date  of 
first  State  part  70  permit  program. 
Permit  applications  are  due  no  later 
than  1  year  after  the  effective  date  of 
each  program. 

11/95. — Implementation  plan  due  for 
points  not  included  in  an  emissions 
averaging  compliance  alternative,  if  the 
permit  application  has  not  been 
submitted.  If  the  application  has  been 
submitted,  it  would  contain  the 
implementation  plan  and  no  separate 
submittal  would  be  required. 

4/96. — Implementation  plan  due  for 
non-emissions  averaging. 

4/97. — Compliance  date — all  controls 
and  monitoring  equipment  must  be  in 
place. 

9/97. — Notification  of  Compliance 
Status  (NCS)  due  for  process  vents.  This 
report  establishes  the  parameters  to  be 
monitored  and  the  parameter  ranges  that 
will  be  used  to  indicate  proper 
operation  and  maintenance  of  the 
control  device. 

The  second  type  of  MACT  standard  is 
illustrated  by  the  requirements  in  the 
HON  for  the  control  of  group  1  process 
vents  (group  1  vents  are  required  to 
install  control  technology;  group  2  vents 
may  remain  uncontrolled).  In  contrast  to 
the  standard  for  chromium 
electroplating,  specific  monitoring  and 
other  compliance  requirements  of  the 
control  technology  are  not  fully  known 
at  the  time  of  promulgation,  but  will  be 
determined  individually  for  each  source 
after  promulgation  and  before  the 
compliance  date  (3  years  after 
promulgation,  unless  a  compliance  date 
extension  is  granted)  on  the  basis  of 
performance  testing.  As  part  of  the 
performance  test,  a  value  for  the 
previously  selected  parameter  will  be 
determined  and  reported  in  a 
compliance  statement  due  6  months 
after  the  compliance  date.  For  example, 
the  proper  operation  and  maintenance 
of  an  incinerator  on  a  group  1  process 
vent  will  be  demonstrated  by 
monitoring  temperature  and  by 
operating  the  incinerator  within  a  range 
that  indicates  proper  operation  and 
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maintenance  of  the  control  device.  For 
process  vents,  the  specific  compliance 
requirements  are  required  to  be  reported 
in  the  NCS,  which  is  due  5  months  after 
the  comphance  date.  Under  today's 
proposal,  permits  issued  just  after 
promulgation  of  the  standard  would 
include  a  statement  that  the  process 
vent  requirements  of  the  HON  are 
applicable  and  a  compliance  schedule 
for  meeting  those  requirements,  but 
need  not  contain  specific  compliance 
requirements  until  those  are  reported  in 
the  NCS. 

The  HON  also  illustrates  the  third 
type  of  MACT  standard,  since  it 
contains  options  for  sources  to  develop 
alternatives  requiring  case-by-case 
approval,  such  as  emissions  averaging 
or  data  compression  techniques. 
Although  prior  approval  of  these 
alternatives  is  required,"the  specific 
values  needed  to  assure  compliance 
with  the  standard,  including  the 
alternative,  would  not  be  known  until 
reported  in  the  NCS. 

t).  Proposed  Approach.  The 
Administrator  beUeves  that  the  part  70 
permitting  process  should  enhance 
compliance  with  all  applicable 
requirements,  including  section  112 
standards.  Requirements  governing  the 
content  of  the  part  70  permit  and  the 
duty  to  reopen  it  should  therefore 
recognize  and  enhance  compliance  with 
applicable  MACT  standards.  The  EPA 
must  balance  th^oal  of  enhancing 
comphance  against  the  likely  reality 
that  large  numbers  of  section  112 
standards  (including  in  some  cases 
multiple  standards  for  different  units  in 
the  same  facility)  will  need 
incorporation  into  part  70  permits,  and 
that  a  large  number  of  permit 
reopenings  could  be  involved.  In 
striking  this  balance,  several  questions 
are  apparent;  the  key  question  being 
when  must  the  permit  reflect  the  MACT 
standard  and  how  should  the  terms  and 
conditions  necessary  to  enforce  it  be 
incorporated  into  the  permit?  Other 
questions  involve  whether  and  to  what 
extent  comj  Hance  with  the  MACT 
standard  will  require  a  part  70  permit 
revision  before  the  source  can  make 
changes  in  control  equipment  or 
monitoring  necessary  to  comply  with 
the  standard.  This  proposal  attempts  to 
answer  these  and  other  questions  about 
how  requirements  should  be  established 
in  its  part  70  permit  in  order  to  comply 
with  new  section  112  requirements. 

Where  a  new  standard  is  promulgated 
after  the  permit  has  been  issued,  section 
502(b)(9)  requires  that  permits  for  major 
sources  with  more  than  3  years 
remaining  before  expiration  must  be 
reopened  to  incorporate  the  standard 
within  18  months  after  promulgation  of 


the  standard.  The  Act  also  provides         j 
some  specific  guidance  on  the  process     ', 
for  reopening  the  permit  within  the  18- 
month  period.  Section  502(b)(9)  requires 
that  reopenings  be  expeditious  and 
consistent  with  procedures  established 
under  section  502(b)(6).  Thus,  the 
mandate  in  section  502(b)(6)  for 
adequate,  streeimlined,  and  reasonable 
procedures  for  expeditious  review  of 
permit  actions  applies  to  reopenings  as 
well  as  permit  revisions,  and  includes 
the  incorporation  of  new  standards. 

As  described  in  more  detail  below, 
the  Administrator  proposes  to  adapt  the 
proposed  four-track  permit  revision 
system  to  facilitate  the  expeditious  ^ 

incorporation  of  MACT  standards, 
rather  than  create  new  procedures 
explicitly  for  MACT  standards. 
Additional  permit  revision  tracks 
specifically  to  address  incorporation  of 
MACT  standards  would  unnecessarily 
complicate  an  already  complicated 
system.  Moreover,  the  Agency  sees  no 
reason  to  distinguish  the  need  to  revise 
a  permit  expeditiously  to  comply  with 
a  MACT  standard  from  the  need  to 
revise  it  expeditiously  for  other  reasons 
previously  discussed,  such  as  source- 
originated  changes  to  respond  to  market 
conditions. 

Section  70.7(f)(2)  of  the  current  rule 
requires  any  reopening  to  incorporate 
new  applicable  requirements  to  follow 
permit  issuance  procedures.  Section 
502(b)(9)  of  the  Act,  however,  does  not 
specifically  require  this  level  of  process 
in  all  cases,  but  rather  refers  to  section 
502(b)(6),  which  itself  addresses  both 
permit  issuance  and  permit  revisions. 
The  EPA  therefore  believes  it  has 
discretion  under  the  Act  to  provide  for 
more  expedited  reopening  procedures 
where  appropriate.  The  section  112 
standard-setting  process  has  evolved 
considerably  since  promulgation  of  the 
current  §  70.7(f)(2).  Today's  proposal  to 
modify  this  part  70  requirement  is 
prompted  by  an  enhanced 
understanding  of  the  section  112  * 

program,  both  with  respect  to  the 
characteristics  of  section  112  st.indards, 
and  with  respect  to  the  admiiiibtrative 
burden  posed  by  the  need  to  incorporate 
the  many  new  Federal  standards  that 
will  become  apphcable  over  the  next 
several  years. 

Selection  of  a  particular  permit 
revision  track  to  incorporate  a  MACT 
standard  will  depend  on  thfe  extent  to 
which  the  standard  establishes  how 
compliance  by  an  individual  source  will 
be  determined  (i.e.,  whether  it  is  type 
one)  and  on  whether  the  MACT 
standard  has  been  promulgated  at  the 
time  of  permit  issuance.  Generally  three 
situations  will  arise  where  the  permit 
must- be  issued,  revised,  or  reopened  to  . 


incorporate  a  MACT  standard.  The  first 
is  where  the  promulgation  of  the  MACT 
standard  precedes  initial  issuance  of  the 
permit.  In  this  situation,  the  permit 
generally  must  incorporate  the  standard 
as  an  applicable  requirement  upon 
issuance.  The  second  situation  arises 
where  the  permit  is  issued  and  is 
followed  by  the  promulgation  of  a 
standard.  In  this  case,  the  permit  must 
be  revised  or  reopened  to  incorporate 
the  standard,  if  the  source  is  major  and 
more  than  3  years  remains  before  permit 
expiration,  or  the  new  standard  may  be 
incorporatedjnto  the  permit  at  renewal. 
.  The  third  involves  a  source  that  is  not 
subject  to  the  standard  until  if  makes  a 
change  that  causes  it  to  be  covered  by 
the  standard.  The  process  for 
incorporating  standards  into  permits  for 
each  of  these  situations  is  discussed  for . 
each  situation  in  detail  below. 

(i).  MACT  Incorporation  Upon  Initial 
Permit  Issuance.  Where  the  effective 
date  of  the  newly  promulgated  standard 
would  coincide  with  or  precede  the 
initial  issuance  of  a  part  70  permit,  the 
permitting  authority  would  be  required 
in  most  cases  to  place  the  standard  in 
the  permit  upon  issuance.  If  the  source 
has  filed  a  complete  part  70  permit 
application  before  the  standard  is 
promulgated,  the  standard  would  be 
added  to  the  permit,  based  on  additional 
information  suppUed  by  the  source.  The 
proposal  allows  an  exception  where  90 
days  has  passed  since  the  close  of  the 
public  comment  period,  in  which  case, 
the  permit,  aner  initially  issuing,  would 
be  reopened  toYpcorporate  the  standard 
within  18  months  of  promulgation  of 
the  standard  (see  section  IV.F.l.  of  this 
preamble  for  further  details). 

If  the  standard  is  self-implementing 
(i.e.,  type  one),  the  permitting  authority 
will  incorporate  permit  terms 
implementing  the  standard  directly  into 
the  permit  upon  issuance.  Standards  of 
this  type  would  not  require  a 
subsequent  permit  revision  to  include 
more  specific  comphance  data,  since  all 
requirements  needed  to  meet  the 
standard  (including  all  emissions 
standards  or  percent  reduction 
requirements,  compliance  deadlines, 
testing  and  monitoring,  recordkeeping 
and  reporting  requirements)  are  set  forth 
in  the  standard  itself  and  can  be 
incorporated  into  the  permit  at  issuance. 
Any  of  these  requirements  having  future 
effective  dates  would  be  included  in  the 
permit  as  part  of  the  compliance 
schedule  required  under  §  70.6(c)(3). 

Standards  that  are  not  self- 
implementing  (i.e.,  type  two  or  type 
three)  would  require  a  two-step  process. 
In  the  first  step,  the  permit  would  be 
issued  to  include  (1)  a  statement  that  the 
standard  is  an  applicable  requirement. 


(2)  a  compliance  schedule  (including 
milestones)  for  meeting  the  standard.  (3) 
a  requirement  to  submit  any 
implementation  plan  or  reports  required 
under  the  MACT  standard,  and  (4)  a 
requirement  to  apply,  by  the  deadline 
for  the  comphance  statement,  for  a 
minor  permit  revision  or  significant 
permit  revision,  whichever  is  indicated 
in  the  MACT  rulemaking  (unless  the 
compliance  statement  is  due  within  6 
months  of  the  expiration  date  of  the 
permit,  in  which  case,  the  application 
referred  to  above  could  be  submitted 
with  the  application  for  permit 
renewal).  The  MACT  rulemaking  would 
indicate  any  comphance  schedule 
milestones  and  any  additional 
conditions  to  be  placed  into  the  permit. 
As  a  federally-enforceable  condition 
of  the  permit,  the  compliance  schedule 
would  require  the  source  to  take  all 
interim  and  final  actions  required  to 
demonstrate  compliance  with  the 
,  apphcable  standard.  A  typical 
compliance  schedule  would  include  a 
schedule  for  submission  of  the  initial 
notice,  the  implementation  plan,  and 
the  comphance  statement  or  NCS. 
Nothing  in  the  comphance  schedule,  of 
course,  may  refieve  a  source  from 
compliance  with  the  underlying  MACT 
standard. 

The  EPA  proposes  that  all  information 
required  to  be  submitted  by  the 
permittee  would  be  promptly  placed  by 
the  permitting  authority  in  a  docket 
maintained  for  that  source  and  made 
accessible  to  the  public.  The  details  of 
a  source's  comphance  strategy,  such  as 
those  contained  in  the  HON 
implementation  plan,  would  therefore 
remain  outside  the  permit  until  the 
second  revision,  but  would  be  pubhcly 
available  through  the  docket.  The 
compliance  schedule  would  provide 
enforceable  protection  against  late  or 
inadequate  action  by  the  source  in 
meeting  MACT  deadlines  (in  addition  to 
enforcement  powers  under  the  standard 
itself),  but  the  permit  would  not  need  to 
be  revised  if,  up  to  the  compliance 
statement  deadline,  the  source  wanted 
to  change  details  in  its  initial 
compliance  strategy,  provided  the 
change  did  not  affect  interim 
compliance  milestones  in  the  permit. 
The  public  would  have  access  to 
information  subsequently  placed  in  the 
docket,  but  would  not  have  an 
opportunity  to  comment  formally  on  its 
content  until  the  second  reopening.  The 
Administrator  solicits  comment  on  this 
approach  and,  in  particular,  whether  it 
needs  to  require  information,  such  as 
the  implementation  plan,  to  be  placed 
in  a  public  docket. 

The  second  step  of  the  process  would 
begin  at  the  compliance  statement 


deadline  with  the  application  for  the 
appropriate  second-round  permit 
revision.  The  EPA  proposes  that  in  most 
cases,  the  permit  would  be  revised  using 
the  minor  permit  revision  process 
proposed  in  §  70.7(g).  A  source  subject 
to  the  HON.  for  example,  would  apply 
for  the  second  step  revision  at  the  due 
date  for  the  NCS  (e.g..  5  months  after  the 
compliance  date  for  process  vents).  At 
this  time  all  remaining  permit  terms 
necessary  to  implement  the  applicable 
standard  would  be  placed  into  the 
permit,  including  final  decisions  of  unit 
applicability,  monitoring  requirements. 
and  compliance  terms  based  on 
performance  test  results. 

For  the  third  type  of  standard 
involving  ahematives  requiring  case-bv- 
case  approval,  such  as  emissions 
averaging  or  non-automatic  monitoring 
or  reporting  (e.g.,  data  compression). 
EPA  proposes  that  the  second  step 
revision  would  occur  using  the 
significant  permit  revision  process.  The 
EPA  believes  this  process  would  afford 
the  public  sufficient  additional  time  in 
which  to  review  the  adequacy  of 
proposed  alternatives. 

The  proposed  use  of  the  minor  permit 
revision  track  for  the  second  step  is 
appropriate  for  type  two  standards, 
where  final  compliance  or  monitoring 
requirements  will  not  be  known  until 
the  NCS  is  due.  During  development  of 
these  standards.  EPA  with  public  review 
has  selected  and  approved  the  choices 
available  to  the  sources  with  respect  to 
control  strategies  and  monitoring. 
Sources  then  select  among  these  options 
and.  in  applying  and  testing  these 
approved  techniques  for  individual 
units,  identify  specific  parameters  and 
corresponding  values.  The  EPA  believes 
the  results  of  this  selection  process 
should  not  require  a  lengthy  review 
procedure,  and  the  minor  permit 
revision  process  should  be  adequate  to 
review  the  application  of  the 
previously-approved  options  to  the 
source.  In  contrast,  under  the  type  three 
standards,  a  source  would  develop 
source-specific  alternatives  that  require 
case-by-case  approval,  such  as 
emissions  averaging,  entirely  within  the 
permit  process  with  no  prior  public 
review.  In  EPA's  view,  the  development 
of  alternatives  such  as  emissions 
averaging,  and  the  compliance  terms 
necessary  to  implement  them  warrants 
the  significant  permit  revision  track. 
However,  considering  that  the  public 
will  have  the  opportunity  to  comment 
on  these  alternatives  during  rulemaking 
promulgating  each  MACT  standard,  the 
Agency  solicits  comment  on  whether 
the  additional  pubhc  review  under  the 
significant  permit  revision  process 
(compared  to  the  minor  permit  revision 
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process)  would  be  necessary.  The  EPA 
in  particular  solicits  comment  on 
whether  such  additional  public 
comment  is  necessary  for  alternatives 
involving  nonautomatic  data  collection 
or  recordkeeping  (such  as  data 
compression),  compared  to  those 
involving  emissions  averaging. 

With  two  exceptions,  EPA  proposes 
that  the  source  would  apply  for  the 
second-step  of  the  permit  revision  by 
the  time  it  must  report  compliance  with 
the  applicable  standard  (e.g.,  for  the 
HON.  the  source  would  apply  when  the 
NCS  is  due).  The  application  must  meet 
requirements  in  the  permitting 
authority's  program  for  complete 
applications,  including  those  proposed 
at  §  70.7(g)(2).  Waiting  until  the 
compliance  statement  (or  NCS)  due  date 
for  a  complete  application  is 
appropriate  because  this  is  when  the 
source  would  first  report  the 
compliance  information  needed  to 
estabUsh  enforceable  part  70  permit   - 
conditions.  The  EPA  believes  that 
requiring  complete  applications  any 
sooner  could  result  in  substantially 
more  permit  revisions  as  the  detailed 
compliance  requirements  might  change 
before  the  compliance  deadline. 

The  first  exception  to  the  proposal 
described  above  would  be  where  the 
compliance  statement  date  occurs 
within  6  months  of  permit  renewal  (i.e., 
the  end  of  the  permit  term).  In  this  case, 
EPA  proposes  that  the  source  could 
submit  its  application  for  the  second 
step  revision  along  with  its  application 
for  permit  renewal.  The  second 
exception  is  where  terms  of  an  existing 
part  70  permit  would  not  allow  the 
source  to  make  changes  necessary  to 
comply  with  the  MACT  standard.  In  this 
case,  the  permit  must  be  revised  before 
operating  the  change,  in  order  to  comply 
with  section  502(a),  which  requires  that 
a  source  with  a  part  70  permit  may 
operate  only  in  compliance  with  its 
permit. 

The  permit  shield  would  not  be 
available  for  any  administrative 
amendment  under  this  process,  but 
would  be  available  for  type  two  and 
type  three  standards  upon  issuance  of 
the  second-step  permit  revision 
containing  the  detailed  compliance 
requirements.  The  EPA  believes  the 
permit  shield  should  not  be  available  for 
the  initial  permit  in  a  two-step  process, 
because  the  source  will  be  subject  to  the 
substantive  requirements  of  the  MACT 
standard  before  the  second-step  permit 
revision  is  completed  to  incorporate  the 
substantive  compliance  terms  necessary 
to  implement  the  standard.  If 
enforcement  action  needed  to  be  taken 
against  a  source  that  had  not  yet 
completed  its  performance  tests,  a 


permit  shield  could  interfere  with  such 
action,  since  the  permit  would  not  yet 
contain  the  compliance  requirements 
necessary  to  enforce  the  standard.  The 
Agency  solicits  comment,  however,  on 
whether  the  permit  shield  should  be 
available,  with  regard  to  the 
applicability  determination  only,  for  the 
second  type  of  standard  upon  initial 
issuance  of  the  permit. 

(ii).  MACT  Incorporation  Through 
Reopening.  Mandatory  Reopening. 
Where  a  permit  has  been  issued  prior  to 
the  promulgation  of  a  MACT  standard, 
section  502(b)(9)  and  current  §  70.7(f) 
require  reopening  of  a  permit  for  a  major 
source  if  3  or  more  years  remain  before 
it  is  due  to  expire.  For  reopenings  to 
incorporate  new  standards,  EPA 
proposes  to  use  essentially  the  same 
process  described  above  for  initial 
permit  issuance,  but  with  some 
modifications  (see  proposed  revisions  at 
§  70.7(e)  (l)(vii)  and  (4).  and  §  70.7(i)  (2) 
and  (3)).  For  type  one  standards,  the 
permit  would  be  reopened  by  the 
permitting  authority  in  a  one-step 
process  to  incorporate  the  new  standard 
and  all  permit  terms  necessary  to 
implement  the  standard,  including  a 
schedule  for  achieving  compliance  with 
the  standard  by  the  applicable  deadline. 
Instead  of  using  the  full  permit  issuance 
procedures,  however,  the  EPA  proposes 
to  revise  current  §  70.7(0  to  allow  use  of 
the  administrative  amendment 
procedures  for  one-step  reopenings.  The 
EPA  believes  this  process  is  appropriate 
because  for  these  types  of  standards,  the 
applicability  is  well  known  (typically 
based  on  information  supplied  by  the 
source  in  its  initial  notice)  and  the 
standard  prescribes  the  compliance 
terms  applicable  to  the  source.  Sources 
would,  of  course,  have  the  option  of 
contesting  any  terms  established  in  the 
permit  within  the  time  limits  provided 
by  the  permitting  authority  for  judicial 
review  (see  §  70.4(b)(3)(xii)). 

For  the  second  and  third  type 
standards,  the  permit  would  be 
reopened  using  a  two-step  process.  The 
initial  revision  would  be  made  using  the 
same  administrative  amendment 
process  just  described  for  the  one-step 
process.  For  the  second  revision,  EPA 
would  allow  the  use  of  the  minor  permit 
revision  procedures,  except  for  type 
three  standards  involving  alternatives 
requiring  case-by-case  approval,  such  as 
emissions  averaging,  in  which  case  EPA 
would  require  the  significant  permit 
revision  process. 

The  initial  reopening  and  revision, 
using  administrative  amendment 
procedures,  would  contain  (1)  a 
statement  that  the  new  standard  is  an 
applicable  requirement.  (2)  a  schedule 
(with  milestones)  for  achieving 


compliance  with  the  standard  by  the 
applicable  compliance  date.  (3)  a 
requirement  to  submit  any 
implementation  plan  or  report  required 
under  the  MACT  standard,  and  (4)  a 
requirement  to  apply,  by  the  deadline 
for  the  compliance  statement,  for  a 
minor  permit  revision  (or  a  significant 
permit  revision  if  alternatives  requiring 
case-by-case  approval  are  being  used). 
If,  however,  the  compliance  statement  is 
due  within  6  months  of  the  expiration 
date  of  the  permit,  the  application  for 
the  minor  or  significant  permit  revision 
could  be  submitted  with  the  application 
for  permit  renewal.  The  MACT 
rulemaking  would  indicate  any 
additional  compliance  schedule 
milestones  or  other  conditions  to  be 
incorporated  into  the  permit. 

For  all  MACT  standards,  EPA 
proposes  to  revise  existing  §  70.7(e)  to 
provide  (but  not  require)  that  the 
permitting  authority  may  begin  the 
administrative  amendment  process  on 
the  date  on  which  the  initial  notice  is 
due  under  the  MACT  standard.  Under 
the  HON,  for  example,  the  initial  notice 
is  due  120  days  after  promulgation. 

If  EPA  receives  the  initial  notification 
because  the  MACT  standard  has  not  yet 
been  delegated  to  the  State  or  local 
agency,  EPA  will  send  the  notice  to  the 
permitting  authority,  and  upon  receipt 
of  that  notice,  the  permitting  authority 
could  begin  processing  the 
administrative  amendment.  In  many 
cases,  permitting  authorities  could  have 
taken  automatic  delegation  of  MACT 
standards  (or  at  least  the  responsibility 
for  receiving  the  initial  notification) 
under  an  approved  112(1)  program.  Even 
where  delegation  of  an  individual 
MACT  standard  is  needed  and  the 
process  to  accomplish  it  is  lengthy,  EPA 
assumes  that  permitting  authorities  will 
not  be  prohibited  &t)m  incorporating  the 
compliance  schedule  and  other  brief 
conditions  described  above  into  the 
permit  as  an  administrative  amendrnent 
within  18  months  after  promulgation  of 
the  standard.  Nonetheless,  the  Agency 
solicits  comment  on  whether  the 
proposed  processes  may  be  adversely 
affected  by  a  State  or  local  agency's 
need  to  obtain  prior  delegation. 

The  EPA  also  proposes  to  revise  part 
70  to  provide  that  the  permitting 
authority  could  waive  the  requirement 
in  §  70.7(f)(3)  for  a  30-day  reopening 
notice  to  any  source  that  had  submitted 
the  initial  notice.  If  a  source  that  the 
permitting  authority  befieves  is  subject 
to  the  standard  fails  to  submit  an  initial 
notice  by  the  due  date  under  the  MACT 
standard,  the  permitting  authority 
would  send  it  a  30-day  notice  of  its 
intent  to  reopen  the  source's  permit  as 
now  provided  under  §  70.7(f)(3).  This 


notice  would  also  contain  the  permit 
conditions  that  the  permitting  authority 
would  incorporate  into  the  permit  upon 
reopening.  The  permitting  authority 
would  then  initiate  an  administrative 
amendment  to  the  source's  permit, 
unless  the  source  convinces  the 
permitting  authority  that  it  is  not  subject 
to  the  standard.  Administrative 
amendments  would  need  to  be  effective 
by  18  months  after  promulgation  of  the 
MACT  standard  in  order  to  comply  with 
section  502(b)(9). 

To  ensure  that  reopening  takes  place 
for  all  sources  Subject  to  the  standard, 
EPA  proposes  that  the  permitting 
authority  would  be  required  to  publish 
a  public  notice  listing  all  sources  who 
had  submitted  an  initial  notice  and 
whose  permits  had  been  reopened.  The 
notice  would  also  list  any  sources  that 
had  objected  to  an  initial  notification 
from  the  permitting  authority.  The  EPA 
proposes  to  require  permitting 
authorities  to  provide  a  30-day  period 
for  the  public  to  comment  on  the 
adequacy  of  the  list  and  whether  they 
believe  any  other  sources  are  subject  to 
the  standard  and  should  be  listed.  The 
EPA  proposes  that  permitting 
authorities  would  start  the  30-day 
period  at  such  a  time  as  to  allow  for 
completion  of  any  additional  reopenings 
within  18  months  after  promulgation  of 
the  section  112  standard,  as  required  in 
section  502(b)(9).  If  the  permitting 
authority  determines  that  the  permit  for 
an  unlisted  source  should  be  reopened, 
the  permitting  authority  would  provide 
a  30-day  notice  to  the  source  (as  in  the 
case  of  sources  failing  to  submit  an 
initial  notice),  followed  by 
administrative  amendment  of  the 
permit.  Any  failure  by  the  permitting 
authority  to  respond  to  public 
comments  or  a  decision  not  to  heed 
public  comments  would  be  judicially 
reviewable  in  State  court. 
,  As  described  previously,  the  permit 
shield  would  not  be  available  for  any 
administratively-amended  pennit  due  to 
lack  of  full  review  during  the 
administrative  amendment  process.  At 
the  option  of  the  permitting  authority, 
this  shield  could  be  given  to  a  source 
after  completion  of  the  subsequent 
revision  using  either  the  minor  permit 
revision  or  significant  permit  revision 
process,  as  appropriate.  The  EPA  points 
out  that  a  permitting  authority  would 
also  have  the  option  of  requiring  sources 
to  use  the  minor  permit  revision  process 
if  they  want  the  permit  shield  for  a  type 
two  or  type  three  standard,  or  if  they 
want  to  seek  an  extension  of  the 
compliance  deadline  under  section 
112(i)(3)(B)oftheAct. 

Under  the  process  just  described,  the 
permitting  authority  would  supply  the 


revised  permit  terms  that  would  be 
incorporated  into  the  permit  in  thfe 
administrative  amendment  process.  The 
EPA  sohcits  comment,  however,  on 
whether  it  should  also  allow  the 
permitting  authority  to  require  the 
source  to  submit  an  application  for 
administrative  amendment.  This  could 
potentially  free  the  permitting  authority 
from  the  need  to  develop  numerous 
permit  amendments  (even  though  the 
contents  would  be  similar  if  not 
identical  to  each  other).  However,  it 
would  likely  be  less  efficient  and  could 
still  require  considerable  processing  by 
the  permitting  authority  before 
reopening  of  the  permit  could  begin. 

Discretionary  Reopening.  If  a  part  70 
pennit  has  less  than  3  years  left  on  its 
term  when  a  new  standard  is 
promulgated,  the  permit  is  not  required 
to  be  reopened  (see  section  502(b)(9) 
and  proposed  §  70.7(i)).  The  permitting 
authority  could  choose  to  reopen  the 
permit  using  the  processes  described  in 
the  preceding  section,  or  it  could  wait 
until  renewal  to  revise  the  permit  to 
incorporate  the  new  standard  (using  the 
same  procedures  as  initial  permit 
issuance).  If  it  chose  to  wait  until 
renewal,  a  two-step  process  would 
likely  be  required  for  type  two  MACT 
standards,  since  in  most  cases,  the  ' 
compliance  statement  date  would  occur 
after  the  deadline  for  the  renewal 
application,  and  the  substantive 
compUance  requirements  would  not  be 
available  in  time  for  the  renewal 
application.  As  before,  EPA  proposes 
that  the  second-round  revision  would  be 
processed  as  a  minor  pennit  re\ision. 
unless  alternative  compliance  methods 
such  as  emissions  averaging  are 
involved,  in  which  case  the  significant 
permit  revision  process  would  be  used. 
Two  situations,  however,  may  require 
the  prior  revision  to  the  permit  and 
would  not  allow  the  permnting 
authority  to  wait  until  renewal.  The  first 
situation  is  where  the  operation  of  a 
control  strategy  or  monitoring  technique 
is  blocked  by  tie  cunent  terms  of  the 
permit.  For  example,  monitoring 
conditions  in  a  part  70  perrnit  for  an 
e.xisting  incinerator  may  need  to  be 
revised  before  an  affected  unit  subject  to 
a  new  MACT  standard  can  be  ducted 
into  the  existing  incinerator.  Some  of 
these  situations  can  be  quite   - 
complicated  and  can  even  require  relief 
from  current  monitoring  conditions  in 
order  to  perform  tests  necessan,'  to 
develop  new  ones.  As  discussed 
elsewhere  (see  section  III.  E.9., 
Alternative  Option  for  Monitoring 
Changes),  the  Administrator  proposes 
that  the  minor  permit  revision  process 
generally  would  allow  adequate  review 
of  this  situation. 


The  second  situation  involves  the 
commonplace  need  to  obtain 
pjeconstruction  approval  under  a  State 
or  local  minor  NSR  program.  New 
control  devices  cannot  usually  be 
installed  without  a  State  or  local  NSR 
permit,  especially  where  emissions  of 
criteria  pollutants  are  likely  to  increase 
as  a  result  of  adding  the  control  device. 
This  is  often  true  for  incinerators,  which 
increase  NOx  and  CO,  while  decreasing 
HAP's  and  VOC.  As  previously 
discussed,  today's  proposal  offers 
several  options  for  either  merging  a 
minor  NSR  permit  and  part  70  permit 
into  one  process  or  processing  the  minor 
NSR  permit  in  a  subsequent, 
expeditious  part  70  permit  revision.  In 
addition.  EPA  has  also  solicited 
comment  elsewhere  in  today's  notice  on 
whether  increases  that  do  not  violate 
exiting  permit  terms  and  conditions 
could  be  eligible  for  off-permit 
procedures.  Under  this  approach,  a 
source  would  have  up  to  6  months  to 
apply  for  a  permit  revision  (see  section 
III.  B.  of  this  preamble). 

(iii).  Source  Changes  That  Trigger 
New  or  AdditionaTMACT  Requirements 
Once  a  source's  permit  has  been  issued 
to  assure  compliance  with  any  existing 
MACT  standards,  several  types  of 
changes  may  occur  that  trigger  new  or 
additional  requirements.  Even  if  a 
source's  permit  has  been  issued  or 
reopened  to  incorporate  a  new  MACT 
standard,  the  source  may  make  changes 
that  render  it  subject  to  other  provisions 
of  the  MACT  standard  that  are  not 
included  in  the  permit,  or  that  do  not 
currently  apply  to  that  unit  in  the 
pennit.  These  requirements  must  be 
incorporated  into  the  permit  for  the 
appropriate  units. 

One  type  of  change  is  where  an 
existing  unit,  as  a  resuh  of  a  change  at 
the  source,  becomes  subject  to  a  M.ACT 
requirement  already  promulgated.  Since 
this  case  involves  a  source  becoming 
subject  to  a  promulgated  standard  as  a 
result  of  a  change  it  makes,  revision  of 
the  permit,  rather  than  reopening,  is 
required.  As  a  result,  the  source  would 
have  to  submit  a  complete  application 
prior  to  operating  the  change  (unless  it 
would  be  eligible  for  off-permit 
processing).  As  described  previously  for 
reopenings  to  incorporate  MACT 
standards  promulgated  after  permit, 
issuance,  the  initial  revision  C9uld  be 
processed  as  an  administrative 
amendment.  This  procedure  would  be 
appropriate  where  the  source  becomes 
subject  to  a  standard  due  to  a  change  at 
the  source  where  the  change  either 
triggers  a  type  one  MACT  standard,  or 
triggers  a  type  two  or  three  standard 
prior  to  the  deadline  for  submittal  of  the 
NCS.  Where  the  source  triggers  a  type 
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two  or  three  standard  after  the  NCS  is 
due.  the  standard  would  have  to  be 
incorporated  through  a  minor  permit 
revision  or  significant  permit  revision, 
respectively. 

An  example  of  this  is  a  situation 
where  a  group  two  (uncontrolled) 
process  vent  subject  to  the  HON 
becomes  a  group  one  unit  (subject  to 
MACT)  by  increasing  its  throughput. 
This  could  occur,  for  example,  because 
a  criteria  for  group  one  units  is  flow 
rate,  and  increasing  the  throughput 
could  cause  an  increase  in  flow  rate  and 
trigger  the  group  one  requirements.  The 
HON  requires  that  sources  use  their 
periodic  reports  to  propose  how  and 
when  points  that  change  their  status 
Ji.e..  group  one  to  group  two)  will  be 
controlled. 

Another  type  of  change  would  occur 
where  a  source  subject  to  a  MACT 
standard  switches  from  one  control 
technique  to  another  type,  both  of 
which  are  allowed  by  the  standard.  For 
example,  a  source  subject  to  and  in 
compliance  with  the  HON  may  switch 
frotn  incineration  to  a  different 
technique  approved  as  pollution 
prevention,  say,  to  reduce  NO, 
emissions.  The  switch  would  require  a 
different  set  of  compUance  monitoring 
provisions  that  would  need  to  be 
incorporated  into  the  permit.  If  the 
switch  could  be  made  without  violating 
the  existing  permit,  and  there  would  not 
be  a  net  emissions  increase,  the  EPA 
believes  the  source  would  be  eligible  for 
off-permit  procedures,  and  could  defer 
applying  for  a  permit  revision  until  6 
months  after  operation.  Since  the 
subsequent  permit  revision  process 
would  address  detailed  compliance 
terms  within  a  generally  approved 
control  strategy,  EPA  believes  that  the 
minor  permit  revision  process  would  be 
appropriate  as  the  subsequent  revision 
process. 

Generally,  new  or  reconstructed  units 
must  meet  more  stringent  MACT 
requirements  than  existing  units  and 
must  comply  upon  startup.  (Under  the 
HON.  for  example,  requirements  that 
apply  to  new  units  are  different  from 
those  that  apply  to  reconstructed  units.) 
It  is  also  likely  that  most  new  or 
reconstructed  units  will  be  subject  to 
State  or  local  minor  or  major  NSR.  The 
Administrator  again  proposes  that 
minor  cmd  major  NSR  permits,  provided 
they  are  enhanced  to  meet  part  70 
requirements,  are  acceptable  forums  for 
addressing  and  establishing  part  70 
permit  conditions  needed  to  assure 
compliance  with  MACT  standards. 
Thus,  the  merged  preconstruction 
review  process  applying  to  minor  NSR 
permits  would  also  revise  the  part  70 


permit  to  incorporate  the  MACT 
requirements  applicable  to  the  source. 

If  the  NSR  process  were  merged,  the 
MACT  incorfKjration  could  be  processed 
under  merged  NSR/p.art  70 
administrative  amendment  procedures. 
To  the  extent  that  compliance 
monitoring  requirements  are  not  known 
when  the  merged  permit  is  issued,  a 
subsequent  minor  permit  revision 
would  be  needed  to  incorporate  those 
requirements  once  they  are  determined, 
unless  the  source  needs  to  make 
complex  judgments  such  as  emissions 
averaging,  in  which  case  a  subsequent 
significant  permit  revision  would  be 
needed.  If  the  NSR  action  were  not- 
merged_the  part  70  revision  would  be 
eligible  under  the  minor  permit  revision 
procedures,  or  if  it  met  tlie  criteria, 
eligible  under  de  minimis  permit 
revision  procedures. 

Some  source  changes  may  trigger  the 
requirements  of  section  112(g).  instead 
of  triggering  requirements  of  the  MACT 
standard.  For  example,  a  source  with 
some  units  to  which  a  MACT  standard 
applies  may  have  other  units  for  which 
there  is  no  MACT  standard  and  if  these 
non-MACT  units  are  modified,  they 
would  become  subject  to  section  112(g)  - 
requirements.  The  EPA  has  proposed 
rules  to  implement  section  112(g)  at  59 
FR  15.504  (April  1, 1994).  The  question 
of  whether  and  to  what  extent  the 
procedural  requirements  of  section 
112(g)  will  apply  after  the  promulgation 
of  a  MACT  standard  will  be  addressed 
in  the  final  section  112(g)  rale. 

c.  Solicitation  of  Additional 
Comfnent.  The  Administrator  solicits 
comment  on  the  appropriate  processes 
for  incorporating  new  standard.s  and 
solicits  information  regarding  any  types 
of  changes  other  than  those  described 
above  that  would  require  a  permit 
revision  after  the  relevant  standard  has 
been  incorpo-ated  into  the  permit.  As 
stated  earlier  with  respect  to  the 
proposed  four-track  permit  revision 
system,  the  EPA  is  particularly 
interested  in  suggestions  that  would 
improve  or  simplify  the  implementation 
of  the  proposed  approaches,  provided 
they  are  consistent  with  the 
requirements  of  the  Act  and  the 
implementation  principles  described 
earlier. 

The  EPA  also  solicits  comment  on  the 
extent  to  which  the  proposed  processes 
for  incorporating  MACT  standards 
should  be  made  available  for  other 
standards  or  requirements,  either 
nationally  promulgated  or  adopted  by 
State  or  local  agencies  and  approved  by 
EPA  into  SIP'S.  While  EPA  does  not 
believe  that  the  proposed  processes 
would  be  appropriate  for  source-specific 
control  requirements  such  as  BACT  or 


LAER  estabhshed  in  a  rnajor  NSR 
process,  source-specific  RACT,  or  case- 
by -case  MACT  under  section  112(g),  the 
Agency  is  willing  to  consider  comments 
regarding  application  of  the  proposed 
processes  to  these  requirements. 

In  particular,  the  Agency  solicits 
comment  on  whether  today's  proposal 
regarding  incorporation  of  MACT 
standards  would  also  apply  to 
requirements  for  RACT.  These  are 
applicable  requirements  for  part  70 
permits  in  ozone  nonattainment  areas 
and  transport  regions,  and  over  the  next 
several  years.  State  and  local  agencies" 
will  be  adopting  new  RACT 
requirements  as  revisions  to  their  SIP's. 
The  EPA  believes  that,  because  these 
requirements  will  have  undergone 
public  review  at  the  State,  local,  and 
Federal  level,  and  EPA  review  prior  to 
adoption  into  the  SIP,  use  of  the  same 
processes  as  described  above  for  MACT 
incorporation  should  be  adequate.  The 
EPA  solicits  comment,  however,  on- 
whether  the  proposed  processes  are 
appropriate  for  RACT  incorporation  and 
any  specific  modifications  that  w-ould 
be  needed  to  adapt  the  processes  to 
RACT  requirements. 

The  Agency  alse  solicits  comments  on 
whether  the  proposed  processes 
described  above  foe  MACT 
incorporation  would  be  appropriate  for 
NSPS.  Since  these  standards  apply 
exclusively  to  new  sources  and 
reconsthicted  existing  sources,  they  will 
generally  be  processed  under  State  or 
local  NSR  programs,  although  some 
agencies  exempt  source  changes  subject 
only  to  NSPS  unless  they  are  associated 
with,  an  emissions  increase.  If  an  agency 
does  apply  NSR  to  these  sources,  EPA 
believes  the  proposed  processes  for 
M,\CT  incorporation  may-be 
unnecessary,  because  the  agency  could 
already  provide  for  processing  under  the 
four-track  system  (e.g.,  adminit>aative 
amendment  procedures  would  be 
available  for  merged  NSR  actions).  For 
permitting  authorities  that  exempt  NSPS 
sources  from  NSR.  however.  EPA 
believes  the  proposed  processes  may  be 
useful  and  solicits  comment  on  how 
they  should  be  applied  to  NSPS. 

10.  Alternative  Option  for  Monitoring 
Changes 

a.  Oveniew.  Operating  permits  serve 
two  functions  with  respect  to 
compliance  monitoring.  One  function  is 
to  consolidate  and  reiterate  the  testing, 
monitoring,  and  recordkeeping 
provisions  required  by  the  underlying 
applicable  requirements.  The  other 
function  is  to  allow  approval  of 
equivalent  or  improved  monitoring  or 
recordkeeping  methods.  This  latter 
function  is  served  through  the 


application  of  enhanced  monitoring  or 
the  application  of  the  periodic 
monitoring  provisions  as  set  forth  in 
§70.6(a)(3)(i){B). 

Where  enhanced  monitoring  or 
periodic  monitoring  applies,  it  is 
implemented  through  the  operating 
permit.  Therefore,  any  changes  to 
enhanced  monitoring  protocols,  or 
periodic  monitoring  methods,  would 
occur  pursuant  to  a  revision  to  the 
source's  part  7a  permit.  Where  the 
proposed  change  to  monitoring  is  not 
part  of  enhanced  or  periodic 
'monitoring,  but  originates  from  an 
underlying  applicable  requirement  in 
the  SIP.  NSPS.  or  NESHAP,  additional  " 

.  process  beyond  a  part  70  revision  may 
be  required.  For  example,  approval  of  an 

-  alternative  NSPS  or  NESR^P 
monitoring  method  currently  requires 
the  review  and  concurrence  of  EPA 
Headquarters.  Likewise,  in  order  to 
provide  a  change  to  the  SIP  monitoring 
requirement,  the  SIP  must  be' structured 
to  "allow"  alternatives  to  be  developed 
in  the  part  70  process  (see 
70.6(a)(l)(iii)).  Thus  the  SIP  must 
contain  language  that  enables  the  permit 
to  provide  for  alternatives  that  are  "at 
least  as  stringent  as"  existing 
requirements,  and  to  provide 
sufficiently  specific  criteria  to  make  that 
determination  (i.e.,  the  part  64 
requirements). 

The  EPA  recognizes  that 
modifications  in  source  operation  may 
affect  or  alter  the  method  by  which  a 
source  monitors  compliance.  Such 
monitoring  changes  may  range  from  a 
simple  re-calibration  of  the  existing 
monitoring  devices,  to  a  request  for  an 
entirely  new  monitoring  method.  The 
current  part  70  provides  that  any 
"significant"  change  in  monitoring  must 
be  processed  as  a  significant  permit 
modification.  The  regulation  does  not 
define  the  term  significant,  beyond 
identifying  a  "relaxation"  in  reporting 
or  recordkeeping  terms  and  conditions 
as  significant,  leaving  further 
distinctions  to  be  defined  through 
guidance  and  oese-by-case  analysis  The 
only  changes  in  monitoring  that  arc 
clearly  identified  in  part. 70  as 
appropriate  for  a  les.scr  level  of  review 
jire  increases  in  monitoring  and 
reporting  frequency,  which  niaybr 
implemented  through  an  administrative 
permit  amendment. 

Under  the  proposed  four  track  permit 
revision  system  developed  during 
settlement  discussions  with  the  part  70 
rule  litigants,  the  test  for  determiuinj; 

,  whether  a  changelo  existing  monitorini; 
permit  terms  or  conditions  is  significant 
would  still  be  relatively  undofined.  and 
iniitiiiuc  to  be  ba.sod  largely  on  whether 
:!:tr  chcinge  represented  a  rcUixation  of 


reporting  or  recordkeeping  permit  terms 
or  conditions.  While  the  proposed  four 
track  system  does  provide  further 
specifics  regarding  what  types  of 
monitoring  changes  would  be  eligible 
for  de  minimis  permit  revision  or  minor 
permit  revision  procedures.  EPA  is 
concerned  that  the  proposal  may  overly 
rely  on  the  "significance"  test  described 
above,  and  that  the  tests  for  eligibility 
for  de  minimis  and  minor  permit 
revisions  could  both  be  very  difficult  for 
permitting  authorities  to  implement  and 
might  not  take  into  account  the 
particular  considerations  associated 
with  monitoring  changes. 

-For  example,  the  proposed  de 
minimis  criteria  would  aliowr  any' 
monitoring  change,  no  matter  how 
significant .  that  is  associated  with  a 
change  that  otherwise  qualifies  as  a 
unit-based  de  minimis  change,  to  be 
incorporated  through  de  minimis 
-procedures  However,  the-proposed 
increment  based  criteria  could  exclude 
from  eligitiility  minor  changes  to 
monitoring  that  States  currently 
routinely  process  with. little  EPA 
•oversight.  Moreover,  the  proposed 
criteria  for  minor  permit  revision 
eligibility  would  allow  any  monitoring 
change,  no  matter  how  significant  and 
whether  or  not  the  permitting  authority 
had  prior  opportunity  to  review  the 
change,  to  be  processed  as  a  minor 
permit  revision  if  it  was  necessary  to 
implement  any  other  change  that  was 
otherwise  eligible.  Finally,  both  the 
proposed  de  minimis  and  minor  permit 
revision  criteria  would  exclude  from 
eligibility  changes  involving  limits  that 
had  been  established  as  federally 
enforceable  only  through  part  70 
procedures,  thus  potentially  requiring 
all  changes  to  enhanced  or  periodic 
.  monitoring  protocols,  no  matter  how 
u'.inor.  to  hf  processed  as  significant 
permit  reviMons.  The  EP.^  notes  that 
these  criteria  might  be  perceived  as  in 
conflict,  and  could  consequently  pose 
substantial  difficulties  for  permit 
authority  application  of  them. 

Thtr  EF.A  now  belie\es  that  the 
treatment  of  virtually  a.ll  monitoring 
changes  as  significant  permit 
modifications  under  the<:urrent  rule 
could  br  inconsistent  with  the  goal  of 
providing  c\p«Hiitious.  streamlined,  and 
adequate  review  pursuant  of  permit 
.  revisions  Moreover,  while  the  four 
trai  k  permit  revision  system  that  EPA 
d(nelop«'d  in  the  context  of  settlement 
discussions  with  the  part  70  litigants 
provides  some  flcMbility-for  manv  types 
of  c  hanges  requiring  permit  revisions. 
VA'\  is  concerned  that  this  flexibility 
(diild  he  Ijimtfii  if  permitting 
iitilhorities  find  it  too  difficult  to  apply 
the  eiiuibilitv  t  r.teria  and  assot:iated 


changes  to  the  existing  monitoring 
methods  are  required  to  undergo  greater 
review  than  the  associated  physical  or 
operational  changes.  This  is  particularly 
true  in  light  of  the  proposed  coverage 
for  part  64  and  consequent  greater 
potential  for  changes  in  monitoring 
approaches  and  related  compUance 
terms.  Consequently,  to  avoid  this 
problem.  EPA  also  proposes  as  an 
option  alternative  provisions  governing 
changes  involving  monitoring 
requirements  that  recognize  the  need  for 
certain  types  of  changes  to  existing 
monitoring  methods  to  undergo  more 
expedited  review  through  an 
appropriate  permit  revision  track, 
obviating  the  need  to  rely  on  the  term 
"significant"  in  the  existing  part  70 
regulations  to  determine  what  changes    ' 
must  be  processed  as  significant  permit 
revisions.  In  structuring  the  review  for 
changes  to  monitoring  or  recordkeeping 
requirements  under  this  option.  EPA 
has  essentially  adhered  to  the  four-track 
system  proposed  today.  However,  to 
implement  the  alternative  option. 
certain  provisions  in  the  ciurent 
proposed  tracks  would  need  to  be 
modified,  since  ihey  were  developed  in 
the  context  of  the  litigation  settlement 
discussions  prior  to  EP.^'s  more  specific 
treatment  of  the  monitoring  issue. 

The  EP.^  wishes  to  stress  that  this 
alternative  option  was  developed 
internally,  after  settlement  discussions 
had  concluded  on  the  flexibility  issues. 
However,  the  litigants  had  been 
apprised  that  EPA  would  continue  to 
work  on  the  monitoring  issue  after  the 
settlement  discussions,  and  that  the 
Agency  would  offer  additional 
provisions  regarding/nonitoring 
changes  in  this  proposal.  In  some 
aspects,  the  alternative  option  conflicts 
with  particular  provisions  of  the 
proposed  four  track  permit  revision 
system,  and  revisions  to  the  prop  jsed 
system  would  be  required  tc  inn  grate  it 
with  the  alternative  option  discussed 
below.  The  EP.\  believes  that  such 
integration  is  viable,  could  result  in  a 
permit  revision  system  that  better 
provides  for  appropriate  permit  revision 
procedures  fur  monitoring  changes,  and 
would  better  avoid  rendering  changes 
that  otherwise  would  qualify  for 
expedited  process  from  being  rendered 
ineligible  due  to  the  associated 
monitoring  changes. 

The  E\\\  believes  that  changes  in 
monitoring  must  undergo  sufficient 
review  to  ensure  that  any  method 
continues  to  be  representative  of 
compliance  and  capable  of  identifying 
deviations  consistent  with  the 
requirements  for  enhanced  monitoring 
and  periodic  monitoring.  \  monitoring 
method  that  is  luiable  to  identifv 
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deviations  from  emission  standards  fails 
to  have  the  ability  to  assure  compliance. 
Such  a  result  would  be  in  conflict  with 
the  obligation  under  section  504(c)  of 
the  Act  to  issue  permits  that  set  forth 
monitoring  provisions  that  assure 
compliance  with  all  permit  terms  and 
conditions,  and  would  not  allow  for  the 
identification  of  permit  violations 
necessary  to  implement  section  502(a) 
regarding  the  unlawful  operation  of 
sources  in  violation  of  the  permit. 

The  proposed  alternative  option 
regarding  changes  in  the  monitoring 
method  contained  in  the  existing  part  70 
permit  is  intended  to  better  enable  such 
changes  to  take  advantage  of  the  four- 
track  streamlined  permit  revision 
system  also  proposed  today.  This  option 
notably  does  not  address  the  process  for 
sources  to  comply  initially  with  part  64 
and  periodic  monitoring.  The  EPA 
believes  that  the  level  of  review- 
required  by  a  significant  permit  revision 
under  the  proposed  four-track  system 
may  not  be  necessary  for  all  changes  to 
an  existing  monitoring  method,  and  that 
certain  types  of  monitoring  changes 
should  be  able  to  take  advantage  of  the 
expedited  review  provided  in  the  other 
three  permit  revision  tracks.  The  option 
discussed  below  is  intended  to  better 
match  the  revi"'* ;  ;^c  «s  in  the 
previously  discussed  permit  revision 
tracks  to  the  scope,  nature,  and 
environmental  significance  of  the 
requested  monitoring  change. , 

The  alternative  option  also  introduces 
the  concept  of  using  the  criteria 
proposed  in  40  CFR  part  64,  §  64.4(b)(5) 
and  (c),  appendices  A  through  D.  as  the 
basis  for  evaluating  the  equivalency  of 
proposed  changes  to  the  monitoring 
method  in  the  permit.  The  EPA  believes 
that  the  use  of  standardized  criteria 
should  provide  nation'vide  consistency 
with  respect  to  decisions  regarding  the 
adequacy  oi  nioniloiing  changes, 
thereby  lessening  the  need  for  close  EPA 
oversight  of  certain  changes.  Moreover, 
the  use  of  such  criteria  would 
distinguish  between  changes  that  do, 
and  do  not,  affect  measurement  of 
emissions  and  facilitate  equivalency 
determinations  for  new  or  alternative 
methods. 

The  EPA  solicits  comment  on  whether 
Ine  reviev\  oi  ^'l  changes  to  monitoring 
and  recordkeeping  provisions  should  he 
based  on  stancVardized  criteria,  nanielv 
part  64  appendices  A,  B,  C,  and  D. 
Furthermo.e.  coniment  is  solicited  on 
whether  the  use  of  such  i.ri'eria  would 
enable  re-delegation  of  authorii>  in  the 
NSPS  and  NESHAP  prognims  sui.h  that 
review  <  nd  approval  of  these 
alternatives  could  be  handled  soldv 
through  an  operating  permit  nnisinn, 
even  for  those  monitoring  provisions 


which  are  required  by  the  underlying 
regulation  (i.e.,  are  not  also  part  of  an 
enhanced  monitoring  or  periodic 
monitoring  requirement). 

b.  Background — Distinction  Between 
Testing,  Monitoring,  and 
Recordkeeping.  To  frame  the  following 
discussion,  EPA  would  first  like  to 
clarify  the  distinction  between  testing, 
monitoring,  and  recordkeeping 
methods.  The  terms  testing,  monitoring, 
and  recordkeeping  are  widely  used,  and 
have  a  variety  of  meanings.  A  common 
understanding  of  how  EPA  proposes  to 
use  these  terms  is  essential  to 
understanding  the  appropriate  review 
process  discussed  in  this  option  for 
changes  in  monitoring  and 
recordkeeping. 

(i)  Compliance  Test  Methods. 
Development  of  a  test  method  is  a 
controlled  experiment  whereby  all 
interferents  are  evaluated  or  controlled 
in  order  to  obtain  a  "true"  measurement 
of  the  pollutant  of  interest,  on  a 
consistent  and  reliable  basis.  The 
Agency  has  established  a  review  process 
for  changes  to  the  compliance  test 
method.  Specifically,  for  the  NSPS. 
NESHAP,  and  SIP  programs,  EPA  has 
considered  test  method  changes  as 
either  minor  or  major  changes.  The 
distinction  between  minor  and  major 
changes  is  based  on  whether  the  change 
affects  the  measured  emission  results 
relative  to  the  compliance  limit  and  the 
uniqueness  of  the  application.  Major 
changes  require  extensive  technical 
review  to  assess  the  effects  on  the 
emission  measurement  or  compliance 
determination.  An  example  of  a  major" 
change  in  method  would  be  a  change 
from  wet  chemistry  titration  to  an  ultra- 
violet instrument  for  the  rrreasurement 
ofSOz. 

The  promulgation  of  method  301,  40 
CFR  part  63,  appendix  A.  provides  the 
basic  criteria  to  evaluate  a  iUdjor  change 
in  test  method.  A  proposed  alternative 
test  method  which  meets  the  criteria  in 
method  301  is  considered  substantially 
equivalent  to  the  existing  method,  and 
is  an  acceptable  change. 

(ii)  Compliance  Monitoring  MctJiods. 
Compliance  monitoring  has 
traditionally  been  used  in  the  air 
program  as  a  supplement  to  the  test 
method, "to  provide  a  basis  for 
identifying  proper  operation  and" 
maintenance  of  control  devices,  and  as 
an  indication  of  compliance  status  and 
in  some  cases  as  a  complianc  e 
determination  method.  In  the  past.' 
however,  EPA  policy  and  regula-tions 
resulted  in  primary  EPA  reliance  on  the 
t  St  method  to  provide  the  initial 
evidence  of  a  violation. 

"I'o  ensure  compliances  ith  j)(>rmit 
terms  and  conditions,  and  to  j,."w    de  for 


the  annual  compliance  certifications 
required  by  title  V,  proof  of  compliance 
is  necessary  on  a  more  frequent  basis 
than  upon  source  start-up,  as 
traditionally  required.  Frequent  use  of   . 
the  test  method  may  be  a  costly  means 
of  obtaining  such  compliance 
information.  Therefore,  sources,  EPA. 
and  the  permitting  authority  may  be 
using  monitoring  data  for  directly 
determining  compliance  with  emission 
standards. 

The  acceptability  of  a  monitoring 
method  as  direct  proof  of  compliance 
with  an  emission  standard  is 
determined,  in  part,  by  correlating 
measurements  from  the  proposed 
monitoring  method  to  the  emission 
standard  as  measured  by  the  test 
method.  Through  the  operating  permit, 
a  monitoring  method  may  be  proposed, 
demonstrated,  evaluated,  and  accepted, 
as  the  means  of  determining  compliance 
with  the  emission  standard  for  an 
individual  source.  Where  the  permit 
relies  on  monitoring  for  compliance 
certifications,  the  monitoring  method 
remains  as  the  applicable  compliance- 
determining  method  for  that  source, 
until  such  time  as  the  permit  revises  or 
rescinds  that  method. 

The  EPA  believes  that  not  all  changes 
in  monitoring  methods  need  to  be 
considered  as  significant  changes.  The 
monitoring  provisions  of  part  70.  part 
64,  and  part  60  do  not  establish  the 
standard  but  instead  provide  and  - 
require  a  method  to  measure  the 
standard  that  has  already  been 
establi.shed  through  the  test  method. 
Therefore,  changes  to  the  monitoring 
method  do  not  change  the  standard  or 
its  stringency.  Monitoring  changes  only 
~  affect  the  ability  of  the  monitoring 
method  to,read  the  standard.  It  is 
essential,  however,  to  evaluate  the 
ability  of  the  requested  monitoring 
method  to  monitor  compliance. 

Consequently,  the  performance 
specifications  of  40  CFR  part  60  and 
proposed  part  64  identify  criteria  for  tht? 
evaluation  and  acceptance  of  direct 
emission  monitoring  methods, 
predictive  parameter  monitoring 
methods,  and  parameter  methods 
whether  they  are  continuous  or 
periodic.  Quality  assurance  procedures 
are  required  to  assure  that  the 
monitoring  methods  maintain  the 
original  qualifications  of  performance. 
The  ability  of  the  method  to  determine 
whether  deviations  are  occurring  must 
be  established.  While  changes  may 
affect  the  method's  ability  to  read 
whether  a  Heviition  has  oc-urred,  ihfl  • 
rodeinonstralion  under  part  HO  and  part 
64,  in  addition  to  quality  assiu-ant.e 
prot  eilures,  «;onlinues  to  define  and 


assess  the  method's  ability  to  monitor 
the  appropriate  standard. 

(iii)  Recordkeeping.  Recordkeeping  is 
traditionally  viewed  as  the  manual  or 
automated  permanent  documentation 
on  paper  or  computer  file  of  operating 
parameters  or  emissions,  as  related  to 
the  emission  standard.  Where  work 
practices  are  employed,  recordkeeping 
ser\'es  as  the  principal  means  of 
documenting  compliance  with  the 
standards.  Where  monitoring  hardware 
is  used  to  monitor  compliance, 
recording  data  from  such  monitors  is  an 
essential  and  integral  part  of  the 
monitoring  system.  Where  compliance 
is  determined  through  a  series  of 
calculations  alone,  such  as  where 
cornplying  coatings  are  used  to  meet  a 
VOC  standard,  recordkeeping  may  be 
used  as  the  test  method.  Recordkeeping 
may  therefore  be  the  sole  means  of 
monitoring  compliance,  may  be  a 
necessary  supplement  to  compliance 
monitoring,  or  may  be  used  directly  to 
determine  compliance.  Thus, 
recordkeeping  can  serve  the  function  of 
complia.nce  testing  data  or  compliance 
monitoring  data.  For  purposes  of  the 
following  discussion  recordkeeping  is 
assumed  to  be  included  in  the  term 
monitoring,  even  though  recordkeeping 
may  not  be  specifically  mentioned. 

c.  Proposed  Alternative  Option  for 
Treatment  of  Changes  in  Monitoring.  . 
The  acceptability  of  changes  in 
monitoring  depends  upon  the 
demonstrated  ability  of  the  requested 
monitoring  method  to  represent 
compliance  accurately  and  identify 
deviations  from  permit  terras  and 
conditions.  To  the  extent  such 
demonstrations  prove  to  be 
jstraightforward  and  uncomplicated. 
EPA  believes  that  limited  Agency 
review  and  oversight  of  monitoring' 
changes  may  be  needed.  The  EPA 
beheves  that  changes  to  existing 
monitoring  can  be  grouped  into  four 
levels  that  necessitate  differing  degrees 
of  review  and  oversight.  The  Agency 
solicits  comment  on  whether  these  four 
levels  of  monitoring  changes  are 
appropriate  distinctions  under  the 
proposed  permit  revision  tracks, 
balancing  the  need  to  provide  oversight 
of  compliance  methods  and  the  need  to 
provide  relief  from  the  existing  part  70 
requirement  that  many-changes  in 
monitoring  be  processed  under  the 
current  significant  permit  modification 
track.  The  EPA  is  generally  taking 
comment  on  the  need  to  increase  or 
decrease  the  flexibility  for  monitoring  or 
recordkeeping  changes  as  proposed 
today  in  the  four  permit  revision  tracks. 

Under  the  option  discussed  below, 
EPA  is  proposing  the  use  of 
standardized  criteria  set  forth  in  the 


proposed  part  64  (58  FR  54648  (October 
22.  1993))  for  the  evaluation  of  these 
monitoring  changes.  The  proposed 
procedures  in  part  64  would  provide 
quantification  of  the  effects  of  changes 
to  the  monitoring  method.  The 
procedures  and  directions  of  proposed 
part  64  would  be  an  extension  of  the 
Performance  Specifications  of  part  60, 
appendix  B,  which  require  monitoring 
methods  to  meet  certain  accuracy  and 
precision  requirements  (e.g.,  20  percent 
relative  accuracy).  Proposed  part  64 
would  provide  broa'der  application  to  all 
monitoring  methods  to  ensure  a  level  of 
correlation  to  the  standard  that  is 
acceptable  in  assessing  compliance.  As 
a  result,  proposed  part  64  would  allow 
for  the  use  of  simple  parameters,-  such 
as  temperature,  as  a  means  of  assuring 
.compliance  with  the  standard. 

Under  proposed  §  64.7(b)(2),  a  source 
would  be  required  to  identify  whether 
the  physical  or  operational 
characteristics  of  the  emission  unit 
affect  the  performance  of  the  monitoring 
protocol.  "The  proposed  rules  also  rely 
on  the  source  to  answer  and 
demonstrate  whether  the  monitoring 
change  or  alternative  requested  affects 
and  satisfies  the  performance 
requirements  of  appendices  A  and  B  of 
part  64,  and  whether  the  change  or 
alternative  provides  the  same  degree  of 
confidence  and  reliability  as 
demonstrated  by  the  existing  monitoring 
method,  as  set  forth  in  appendices  A 
through  D.  These  investigations  as 
conducted  by  the  source  and  assessed 
by  the  permitting  authority  would 
provide  the  basis  on  which  the 
acceptability  of  the  requested  method  or 
change  could  be  evaluated. 

The  following  discussion  provides 
explanations  and  examples  of  the  types 
of  changes  in  monitoring  which  may  be 
appropriate  for  each  of  the  four 
propc^ed  permit  revision  tracks.  Note 
that  EPA  believes  that  the  use  of  the 
permit  revision  tracks  is  appropriate 
whether  the  change  in  a  compliance 
monitoring  method  is  driven  by  a  need 
to  implement  a  physical  or  operational 
change  at  the  source,  or  solely  by  a 
desire  to  implement  a  different 
monitoring  method.  Some  changes  to 
monitoring  will  have  little  or  no  effect 
on  the  measured  emission  results,  and 
will  simply  enhance  the  ability  of  the 
method  to  measure  emissions 
accurately.  For  these  changes,  EPA 
believes  a  lesser  level  of  review  is 
appropriate.  For  other  changes,  the 
source  may  have  already  established 
that  the  operating  parameter  being 
monitored  (e.g.,  temperature)  is 
representative  of  emissions,  and  the 
only  monitoring  change  necessary  is  to 
set  a  new  operating  level  reflective  of 


compliance  with  a  new  emission  limit, 
or  one  that  is  more  reflective  of 
compliance  in  general.  This  situation 
may  warrant  more  review  than  the 
former  example,  however,  EPA  believes 
some  streamlining  of  the  review  process 
is  appropriate,  given  the  correlation  that 
has  already  been  established  between 
the  monitored  parameter  and  emissions. 
In  other  cases,  the  coirelation  between 
emissions  and  the  proposed  monitoring 
method  may  be  unclear,  unknown,  or 
poorly  established  for  that  source's 
unique  operating  conditions.  In  these 
cases,  or  where  the  source  proposes  to 
apply  an  entirely  different  monitoring 
method,  EPA  believes  the  change  must 
be  reviewed  as  a  significant  permit 
revision. 

(i)  Admmistrative  Amendments.  Like 
the  proposed  four  track-system 
discussed  earlier,  this  option  would 
continue  to  allow  the  administrative 
permit  amendment  process  for  increases 
in  the  frequency  of  monitoring  or 
reporting.  Additionally,  this  option 
proposes  to  allow  increases  in  the 
frequency  in  testing  and  recordkeeping 
to  undergo  review  through  the 
administrative  permit  amendment 
process,  since  EPA  believes  that  these 
increased  frequencies"  have  no  potential 
to  reduce  the  ability  to  monitor 
compliance.  Also,  where  the  monitoring 
change  was  reviewed  as  part  of  a 
merged  NSR/part  70  procedure,  the 
resultant  part  70  permit  review  could  be 
processed  as  an  administrative  permit 
amendment.  However.  EPA  believes 
that  the-administrative  amendment 
permit  revision  track  provides  such 
limited  oversight,  review,  and  feedback 
that  it  is  not  sufficient  for  the  majority 
of  monitoring  changes  that  could  reduce 
the  ability  to  monitor  compliance.  The 
EP.A  solicits  comment  on  other  changes 
to  monitoring  that  are  easily  recognized 
and  have  no  potential  to  reduce  a 
source's  ability  to  monitor  compliance, 
and  on  whether  such  changes  might  be 
appropriately  incorporated  through  the 
administrative  permit  amendment  track. 

(ii)  De  Minimis  Permit  Rexiicr.s.  The 
EPA  believes  that  certain  changes  to 
monitoring  are  such  that  they  do  not 
affect,  or  onlifcnhance,  the  ability  of  the 
monitoring  rifethod  to  measure  emission 
results.  Monitoring  changes  that  do  not 
affect  the  ability  to  measure  emission 
results  are  those  changes  that  do  not 
have  an  adverse  effect  on  measurement 
sensitivity  and  representativeness  such 
that  precision  and  accuracy  are 
unaffected.  Minor  changes  may  include, 
for  example,  a  change  from  a  stainless 
steel  sampling  probe  to  a  teflon-lined 
probe  to  address  a  corrosion  problem  for 
a  CEMS  which  measures  acid  gases  (e.g.. 
SO:).  This  change  is  site-specific,  does 
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not  affect  the  measured  value,  does  not 
have  particular  national  significance, 
and  will  improve  the  operation  and 
availability  of  the  CEMS.  Another 
example  would  be  where  a  temperature 
monitor  on  an  incinerator  is  changed 
from  an  analog  readout  with  manual 
data  recording  to  an  automatic 
electronic  data  management  system. 
These  types  of  changes  have 
traditionally  been  labeled  "minor" 
changes  in  the  monitoring  method 
under  the  NSPS  and  NESHAP  programs. 

States  are  currently  delegated  the 
authority  to  review  and  approve  minor 
changes  without  prior  EPA  concurrence 
or  consultation  under  the  7-14 
Delegations  Manual  (a  copy  of  which 
can  be  obtained  from  docket  A-93-50). 
To  maintain  consistency  with  these 
delegations,  and  to  expand  the  ability  to 
expedite  such  monitoring  changes  to 
other  regulatory  programs,  this  option 
proposes  that  "minor"  monitoring  or 
recordkeeping  changes  be  eligible  for 
processing  as  de  minimis  permit 
revisions.  The  EPA  expects  that  the 
majority  of  changes  requested  will  be 
within  this  category  of  monitoring  or 
recordkeeping  changes.  Since  such 
changes  do  not  affect  the  ability  to 
measure  emission  results  and  are 
anticipated  to  be  numerous,  direct  EPA 
oversight  and  review  would  not  be 
necessary,  practical,  or  efficient; 

Under  the  option  proposed,  to  ensure 
sufficient  review  of  the  requested 
monitoring  change  by  the  permitting 
authority,  the  source  would  have  to 
conduct  a  demonstration  and  obtain 
affirmative  approval  of  the 
demonstration's  adequacy  from  the 
permitting  authority  prior  to  submitting 
its  application  for  the  de  minimis 
permit  revision.  The  permitting 
authority's  determination  of  adequacy 
would  be  based  on  an  evaluation  of  the 
demonstration  using  the  criteria 
provided  in  part  64.  In  the  application 
requesting  the  de  minimis  permit 
revision  the  source  would  have  to 
provide  a  summary  of  the 
demonstration  and  verification  of  the 
permitting  authority's  affirmative 
approval.  The  permitting-authority 
would  then  be  required  to  place  a 
summary  of  the  demonstration,  a  copy 
of  the  complete  demonstration,  and  an 
affirmative  statement  by  the  permittipg 
authority  of  the  demonstration's 
adequacy  in  the  public  docket  for  the  de 
minimis  permit  revision.  Upon  the 
monthly,  batch  public  notice  of  the  de 
minimis  permit  revision,  the  pubUc 
would  have  access  and  an  opportunity 
to  review  this  information,  along  with 
the  rest  of  the  de  minimis  permit 
revision  application,  and  could  supply 
written  comments  on  the  change.  The 


EPA  would  also  have  access  to  this 
information,  and  under  this  option 
could,  upon  citizen  petition,  review  and 
object  to  any  demonstration  and  de 
minimis  permit  revision  that  fails  to 
assure  compliance  with  applicable 
requirements. 

The  EPA  believes  that  the  proposed 
de  minimis  permit  revision  track  would 
provide  sufficient  opportunity  for 
oversight  of  such  minor  changes  to 
monitoring  methods,  since  States  have 
already  developed  expertise  in 
determining  whether  changes  are  minor 
or  major  and  in  approving  minor 
changes  under  the  delegations  policy 
discussed  above.  This  practice  currently 
occurs  with  only  minimal  EPA 
oversight.  Processing  such  changes 
through  the  de  minimis  track  would 
ensure  national  and  programmatic 
consistency  in  the  treatment  of  such 
changes,  and  provide  the  public  with  an 
opportunity  to  review  and  comment  on 
these  changes  as  they  occur.  It  would - 
also  ensure  that  permitting  authorities 
evaluate  and  make  affirmative 
determinations  on  each  change,  which 
would  become  part  of  the  permitting 
record  for  public,  affected  State,  EPA, 
and  ultimately  administrative  and 
judicial  review.  For  example,  where  a 
citizen  in  the  public  comment  process 
failed  to  elicit  a  response  from  the 
permitting  authority  on  the  change,  the 
citizen  could  petition  EPA  to  object.  The 
EPA  would  then  review  the  de  minimis 
permit  application  and  the 
demonstration,  and  if  the  Agency  found 
the  demonstration  was  inadequate,  it 
would  veto  the  de  minimis  permit 
revision,  and  thus  render  the  source 
liable  for  the  inappropriate  change.  The 
EPA  beheves  this  possibility  would 
serve  as  a  meaningful  deterrent  and 
ensure  that  minor  changes  to  monitoring 
are  proposed,  approved,  and 
implemented  with  integrity. 

The  EPA  also  notes  that  in  order  for 
this  option  to  provide  for  the  de 
minimis  permit  revision  track  to  process 
certain  minor  changes  to  monitoring 
methods,  SIP  revisions  would  be 
required  to  create  a  provision  in  the  SIP 
to  allow  sources  and  permitting 
authorities  to  develop  changes  to  SIP- 
required  monitoring  methods  through 
the  part  70  permitting  process  without 
also  having  to  undertake  source-specific 
SIP  revisions.  As  States  develop  these 
"SIP  flexibility"  provisions,  the  public 
would  have  an  opportunity  to  review 
and  comment  upon  them,  and  EPA 
approval  of  the  SIP  provisions  would  be 
required.  Moreover,  as  would  always  be 
required  in  the  de  minimis  track,  the 
source's  permit  would  have  to  contain 
an  express  term  or  condition  allowing 
the  source  to  make  these  types  of  minor 


changes  at  the  relevant  unit  through  the 
de  minimis  track.  Such  a  term  or 
condition  could  only  be  estabhshed 
through  full  permitting  process,  and  the 
public  and  EPA  would  have  a  full 
opportunity  to  review  the  creation  of 
this  "pre-authorizing"  term.  Moreover, 
all  pre-authorizations  would  have  to  be 
renewed  every  permit  term,  which  is  in 
itself  a  deterrent  to  potential  abuse. 
Given  all  of  these  safeguards,  EPA 
believes  minor  changes  to  monitoring 
may  appropriately  be  processed  through 
the  de  minimis  permit  revision  track. 

Note  also  that  integrating  this  option 
into  the  proposed  four-track  system 
would  require  some  amendment  to  the 
system.  First,  under  the  unit-based 
track,  any  change  that  otherwise 
qualified  as  unit-based  de  minimis 
would  be  eligible  for  de  minimis 
procedures,  whether  or  not  any 
associated  changes  in  monitoring  were 
minor,  major,  or  even  entirely  new  or 
alternative.  This  option  would  screen 
out  the  more  significant  monitoring 
changes,  such  that  changes  that  would 
qualify  as  unit  based  de  minimis  at 
small  units  could  be  processed  as  de 
minimis  permit  revisions  only  if  any 
associated  monitoring  changes  were 
previously  demonstrated  to  the 
permitting  authority  to  be  minor. 

Second,  the  scope  of  eligible  changes 
under  the  increment-based  de  minimis 
track  would  be  expanded.  As  proposed, 
the  increment-based  criteria  exclude 
from  the  de  minimis  permit  revisions 
associated  re-calibration  of  CEMS  or 
operational  parameters  unless  such 
changes  have  first  been  established  in 
the  permit  program,  the  permit,  or 
through  procedures  at  least  as  stringent 
as  minor  permit  revision  procedures. 
However,  EPA  is  concerned  that 
permitting  authorities  would  find  it . 
difficult  to  apply  the  proposed  criteria 
or  to  exercise  the  foresight  to  establish 
how  such  changes  would  be  governed 
and  incorporated  on  a  case-by-case 
basis.  The  alternative  option  would 
replace  the  proposed  criteria  with 
provisions  allowing  minor  monitoring 
changes  to  be  eligible  for  the  de  minimis 
permit  revision  track. 

Third,  while  this  option  would  retain 
the  provisions  that  would  require  a 
source  to  be  in  compliance  with  the 
terms  it  seeks  to  revise  through  the  de 
minimis  track  and  that  would  prohibit 
de  minimis  thresholds  from  being 
established  through  netting,  for  minor 
changes  solely  to  monitoring  it  would 
create  exceptions  to  the  provisions  that 
would  require  the  need  for  a  permit 
revision  to  result  from  a  physical  or 
operational  change  and  that  would 
exclude  from  eligibility  changes 
involving  a  limit  established  solely 


pursuant  to  part  70  provisions.  The  EPA 
believes  these  exceptions  would  be 
necessary  in  order  to  allow  sources  and 
permitting  authorities  to  make  minor 
changes  to  monitoring  methods  where 
no  other  change  is  involved.  These 
minor  monitoring  changes  might  not 
trigger  other  preconstruction  review, 
and  if  there  were  no  exception  to  the 
physical  or  operational  change 
requirement,  thesfe  minor  improvements 
to  monitoring  would  be  forced  to  go 
through  less  streamlined  procedures. 
Moreover,  to  the  extent  a  source's 
monitoring  methods  were  established 
solely  through  part  70  procedures,  as 
may  occur  for  enhanced  monitoring 
protocols.  EPA  believes  it  should  nvJt  "oe 
necessary  to  require  minor 
improvements  to  such  methods  to  be 
p.rocessed  through  more  burdensome 
significant  permit  revision  procedures 
in  light  of  the  stringent  qualification 
criteria  for  minor  changes  and  the 
safeguards  discussed  above.  As  would 
be  otherwise  provided  under  the  de 
minimis  permit  revision  track,  minor     .. 
monitoring  changes  processed  under 
this  option  would  not  receive  a  permit 
shield. 

The  EPA  is  taking  comment  on  other 
monitoring  changes  that  may  be 
appropriate  for  review  under  the  de 
minimis  permit  revision  procedures. 
One  category  of  such  changes  might  he 
those  associated  with  unit-based  de 
mininiis  changes,  notwithstanding 
whether  associated  changes  to 
monitoring  qualify  as  "minor."  On  one 
hand,  the  emission  increases  from  such 
changes  could  be  so  small  that  it  is 
unlikely  that  changes  in  the  correlation 
between  emissions  and  the  operating 
parameters  being  monitored  cQuld  be 
environmentally  significant.  Further. 
EPA  believes  that  any  necessary  change 
in  the  enforceable  operating  level  could 
be  so  small  that  an  expedited  review  of 
such  changes  is  appropriate.  However,  if 
the  application  for  the  de  minimis 
permit  revision  did  not  demonstrate 
how  the  new  operating  level  is 
correlated  to  emissions,  the  change 
could  not  be  reviewed  through  the  de 
minimis  track. 

The  EPA  recognizes  the  challenge  in 
defining  the  distinction  between 
changes  traditionally  considered 
"minor"  and  "major."  If  the  definitions 
are  unclear,  the  result  will  be 
inconsistent  judgements  as  to  the 
appropriate  track  for  reviewing  and 
processing  the  changes.  As  a  result  of 
this  potential  difficulty,  the 
Administrator  is  taking  comment  on  the 
adequacy  of  the  definitions  provided,  as 
well  as  any  means  for  clarifying  the 
distinction.  The  EPA  is  also  soliciting 
comment  on  eliminating  the  distinction 


and  reviewing  minor  and  major  changes 
under  a  single  track,  either  the  de 
minimis  permit  revision  track  or  minor, 
permit  revision  track. 

(iii)  Minor  Permit  Re\isions.  The  EPA 
is  proposing,  in  this  option,  three 
categories  of  monitoring  changes  as 
appropriate  for  review  through  the 
proposed  new  minor  permit  revision 
process.  The  first  category  of  monitoring 
changes  are  changes  in  the  enforceable 
operating  level  that  are  correlated  to  the 
existing  or  proposed  emission  rate.  The 
seqond  category  are  monitoring  or 
recordkeeping  changes  that  have 
traditionally  been  considered  "major  ' 
changes  in  the  NSFSand  NESH.-.P 
programs,  e.xcluding  a  switch  to  a  .^^ew 
or  alternative  monitoring  method.  The 
third  category  are  those  monitoring 
changes  which  have  been  approved 
pursuant  to  minor  or  major  NSR. 
including  a  svyitch  to  a  new  or 
alternative  monitoring  method. 

The  first  category  of  changes  that  EPA 
is  proposing  for  review  in  the  minor 
permit  revision  process  are  changes  to 
the  operating  level,  excluding  a  switch 
to  a  new  or  alternative  operating 
parameter.  Where  a  source's  compliance 
is  determined  through  the  monitoring  of 
operating  parameters,  such  as 
temperature  or  pressure  drop,  a  change 
in  a  source's  emission  limit  will  likely 
necessitate  a  change  in  the  operating 
level  which  is  demonstrative  of 
comphance  with  the  emission  standard. 
The  EPA  believes  such  a  change  would 
be  appropriate  for  review  in  the  minor 
permit  revision  process.  An  example  of 
such  a  change  would  be  if  compliance 
with  an  emission  standard  has  been 
correlated  to  an  incinerator  temperature 
of  1800  degrees  Fahrenheit  and  an 
increase  in  the  source's  emission  limit 
might  result  in  compliance  being 
achieved  at  1600  degrees.  Anematively. 
a  source  may  wish  to  change  the 
enforceable  level  of  the  operating 
parameter,  absent  a  change  in  the 
emission  limit,  simply  based  on  a 
demonstration  that  the  new  proposed 
operating  levil  is  also  demonstrative  of 
compliance  with  the  e.xisting  emission 
limit. 

In  both  of  these  cases,  the  change  in 
the  enforceable  operating  level  (i.e.,  the 
temperature  limit)  necessitates  review 
sufficient  to  ensure  that  the  new 
operating  level  is  indeed  representative 
of  compliance  with  the  applicable 
emissions  limit.  Since  in  these  examples 
the  temperature  limit  serves  as  the 
direct  demonstrator  of  compliance, 
changes  in  the  temperature  limit  will 
have  a  similar  impact  as  a  change  in  the 
emission  limit  and  should  therefore 
undergo  review  by  EPA.  Under  the 
option  proposed  here,  where  the 


operating  parameter  is  still  correlated  to 
emissions  (i.e..  temperature  can  still  be 
representative  of  compliance)  such  a 
change  could  be  reviewed  through  the 
proposed  minor  permit  revision  process. 
That  is,  monitoring  changes  that  involve 
solely  an  adjustment  to  the  level  of  the 
parameter  being  monitored,  but  do  not 
necessitate  a  change  in  the  type  of 
parameter  being  monitored,  may  not 
need  to  undergo  the  longer  review 
periods  available  through  the  significant 
permit  revision  process.  Using  the 
previoiis  example,  where  only  the 
temperature  limit  or  level  needs 
adjustment,  but  temperature  as  an 
operating  parameter  is  still 
demonstrative  of  compliance,  the 
change  in  temperature  level  could  be 
reviewed  as  a  minor  permit  revision. 
Since  the  original  demonstration  which 
showed  a  correlation  between  the 
operating  parameter  and  emissions  is 
still  valid,  this  lessens  the  time  and 
level  of  review  needed  by  the  permitting 
authority.  However,  the  permit 
application  would  have  to  justify  why 
the  existing  operating  parameters  are 
still  demonstrative  of  compliance,  as 
well  affjustif)'  the  new  proposed 
compliance  levels. 

Alternatively,  where  a  change  at  the 
source  is  such  that  the  existing 
operating  parameters  are  no  longer 
demonstrative  of  compliance.  EPA 
believes  that  the  monitoring  change 
must  be  reviewed  through  the 
significant  permit  revision  process.  For 
example,  where  a  new  raw  material  is 
introduced,  its  properties  may  be  so 
different  from  the  previous  raw  material 
that  different  operating  parameters  need 
to  be  monitored,  whereby  temperature 
alone  may  no  longer  be  representative  of 
compliance. 

The  second  category  of  changes  that 
EPA  is  proposing  under  this  option  are 
monitoring  changes  that  have 
traditionally  been  considered  "major." 
excluding  new  or  alternative  monitoring 
methods.  Such  changes  include  changes 
to  the  existing  monitoring  method  that 
affect  measurement  sensitivity  and 
representativeness,  thus  potentially 
affecting  the  ability  to  measure  emission 
results;  changes  that  affect  the  scope 
and  intent  of  the  existing  monitoring    • 
method;  and  changes  that  may  be 
applicable  to  similar  monitoring 
jnethods  in  the  same  or  other  source 
categories. 

An  example  of  a  "major"  change 
qualifying  for  review  under  the  minor 
permit  revision  process  would  be  a 
change  to  a  continuous  emission 
monitoring  system  (CEMS)  to  modify- 
the  sample  conditioning  system  with 
the  addition  of  a  moisture  condenser  to 
improve  the  operating  reliability  of  the 
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aoah'zer.  Such  a  chacge  would  re<)uire 
a  demonstration  that  the  CEMS  data  are 
valid  for  detennining  compliance  with 
the  applicable  emission  hrait.  The 
sample  conditioning  system  change 
could  alter  the  sample  by  removmg  not 
only  moisture  (change  from  wet  to  dry 
concentration  requiring  a  moisture 
measurement  and  correction],  but  also 
by  frotentially  removing  some 
condensable  compounds  before 
analysis.  However,  a  complete  change 
from  a  gaseous  CEMS  to  a  parameter  or 
predictive  emission  monitoring  system 
would  constitute  a  new  or  alternative 
monitoring  method,  therefore,  requiring 
review  through  the  significant  permit 
revision  process. 

NotwitJisfaading  the  above  exchision 
of  new  or  alternative  monitoring 
changes  from  the  minor  permit  revision 
track.  EPA  is  sohciting  comment  on  the 
appropriateness  of  allowing  selected 
new  or  alternative  monitoring  methods 
to  be  approved  through  the  minor 
permit  revision  process  where  the 
change  has  received  prior  EPA  approval. 
The  Agency  believes  that  prior  ElPA 
approval  would  require  that  EPA  has 
previously  officially  recognized  the  new 
or  alternative  method  for  a  particular 
soorce  type  and  emissions  matrix  (e.g., 
under  previous  EPA  delegation 
authority  or  Emission  Measurement 
Technical  Guidance  documents),  hi 
particular,  EPA  is  requesting  comment 
on  whether  prior  EPA  approval  of  a  new 
or  alternative  method  provides  an 
adequate  bright  hne  test  for  use  by  the 
permitting  authority  in  determining 
whether  a  given  new  or  alternative 
change  may  undergo  review  through  the 
minor  permit  revision  track.  The  EPA 
beheves  that  the  minor  permit  revision 
track  contains  sufficient  safeguards  to 
allow  the  permitting  authority  to 
determine  that  the  .".ew  or  alternative 
method  has  not  received  official  EPA 
approval  and  to  require  that  the  method 
must  undergo  review  in  the  significant 
permit  revision  track. 

The  third  cafegon,'  of  chang-^s  that 
EP.A  is  proposing  under  this  option  as 
eligible  for  the  minor  permit  revision 
process  are  monitoring  changes  that  in 
conjunction  with  a  physical  or 
operational  change  have  been  apprwed 
pursuant  to  mmor  or  major  NSR. 
provided  that  the  preconstruction 
review  has  sufficiently  focused  on  this 
adequacy  of  the  proposed  monitoring 
change.  This  category  of  moniforin}^ 
changes  may  include  "major"  changes 
as  discussed  above,  as  well  as  changes 
to  new  or  alternative  monitoring 
methods.  Changes  to  new  or  altemattve 
monitoring  methods  are  those  that  result 
in  a  fundamental  change  in  the 
monitoring  protoecd  used  to  determine 


compliance  with  the  permit  conditions. 
Such  changes  include,  but  are  not 
limited  to,  measurement  of  a  different 
pollutant,  surrogate  constituent,  or 
operating  parameter  than  measured  by 
the  existing  monitoring  method;  use  of 
an  alternate  analytical  principle  for 
measuring  the  pollutant,  surrogate 
constituent  or  operating  parameter;  or 
use  "of  a  different  monitoring  frequency 
or  data  averaging  time. 

The  EPA  believes  that  these  types  of 
changes  will  receive  sufficient  revievy  in 
the  NSR  process  to  allow  incorporation 
through  the  minor  permit  revision 
process.  This  ehgibility.  as  in  the  case 
of  merged  NSR,  would  also  be  available 
on  a  permit  by  permit  basis.  Under  this 
option,  the  permitting  authority  would 
be  required  to  affirmatively  approve  the. 
source's  monitoring  demonstration  in 
the  NSR  action,  and  the  demonstration 
along  with  verification  of  affirmative 
approval  would  be  included  in  the 
source's  part  70  minor  permit  revision 
application.  Where  the  level  of  review 
and  oversight  provided  Ln  the  NSR 
process  is  not  sufficient  to  ensure  the 
adequacy  of  the  requested  monitoring 
method,  the  requested  change  would  be 
required  to  be  reviewed  through  the 
significant  permit  revision  process. 
Moreover,  initial  review  of  new  or 
alternative  change  would  be  processed 
as  a  significant  permit  revision. 

The  procedure  under  this  option 
vbould  require  that  prior  to  applying  for 
a  minor  permit  revision  to  an  existing 
monitoring  method,  the  source  would 
have  to  provide  a  demonstration  under 
part  64  and  obtain  affirmative  approval 
of  the  demonstration's  a<lequacy  from 
the  permitting  authority.  The  permitting 
authority's  determinauon  of  adequacy 
would  be  based  on  an  analysis  of  the 
demonstration  using  the  criteria 
provided  in  part  64.  In  order  to  provide 
meaningful  public,  affected  State,  and 
EPA  review,  the  source  would  be 
required  to  provide  a  summary  of  the 
demonstration  and  verification  of  its 
approval  by  the  permittinfi  .r.ithoritv  in 
its  application  for  a  minor  permit 
revision.  For  monitoring  changes 
approved  pursuant  to  minor  or  major 
r^SR.  the  source  would  be  requij^d  to 
provide  supporting  documentation  from 
the  minor  or  major  NSR  permit  approval 
which  evidences  the  demonstraiion  and 
its  approval  by  the  p«?rniitting  authorily 
in  the  appliiation  for  the  revii^jn.  As 
would  generally  be  required  under  the 
proposed  minor  permit  revision  trac-k, 
the  source  wtmhi  be  required  to  forward 
the  application  to  EPA  for  its  45-day 
review  and  to  any  affiRcted  States 
immediately  upoa  submitting  its 
application  to  the  permitting  authority. 


The  permitting  atithority  would  then 
be  required  to  p.'aee  a  summary  of  the 
d«noBstration,  a  copy  of  the  complete 
demonstration,  and  an  affirmative 
statement  by  the  permitting  authority  of 
the  demonstration's  adequacy  in  the 
pubhc  docket  for  the  minor  permit 
revision.  The  public  would  have  access 
and  an  opportunity  to  review  this 
information,  along  with  the  rest  of  the 
minor  permit  revision  application,  and 
could  supply  written  comments  on  the 
requested  change.  As  otherwise 
provided  under  the  proposed  minor  - 
permit  revision  track,  if  no  comments 
were  submitted  during  the  21-day 
pubhc  comment  period  and  if  neither 
the  permitting  authority  or  EPA  objected 
to  the  change,  the  source  would  be  able  . 
to  implement  the  change  en  the  22nd 
day  after  submitting  its  minor  permit 
revision  apphration.  If  comments  wen* 
received,  however,  the  permitting 
authority  would  be  required  to 
determine  whether  those  comments 
were  germane  and  non-frivolous  within 
28  days  after  the  source  submitted  its 
application.  Where  the  permitting 
aurtmrity  failed  to  make  such  a 
determination  or  found  that  the 
comments  were  either  frivolous  or  not 
germane,  the  source  would  be  able  to 
implement  the  change  on  the  2^h  day 
after  it  submitted  its  apphcation,  again 
provided  that  neither  the  permitting 
authority  nor  EPA  had  objected  to  the 
change.  If  the  pwrmifting  authority  failert 
to  timely  respond  to  submitted 
comments,^  the  commenter  would  be 
able  to  sue  to  compel  the  permitting 
authority  to  respond  and  would  be  ab'e 
to  seek  an  injunction  agairrst  the  source 
implementing  the  requested  change. 

■  The  EPA  would  also  be  able  to  review 
the  summary  and  gain  access  to  the 
complete  demonstration  to  determine 
whether  the  change  assures  compliance 
with  applicable  requirements,-  since  the 
source  '.^-ould  have  provided  EP.^  wiih 
a  copy  of  the  minor  permit  revision 
applirafidn.  Also,  as  would  be 
otherwise  provided  by  the  proposed 
minor  permit  revision  track,  where  EPA 
did  not  object  to  a  given  change  during 
its  45-day  review  period,  citizens  would 
be  able  to  petition  EPA  to  objetJ,  and 
seek  judicial  review  in  Federalrourt  if 
F'^P.'^  did  not  object  to  the  change  m 
response  ft)  the  petition. 

The  EP.'\  rec-ognizes  that  even  after 
permitting  authority  approval  of  iniljei 
part  64  demonstrations,  subsequent 
verificatnm  testing  might  be  required  In 
order  t(»  en.sure  that  the  approved 
monitoring  change  was  appropriate,  ami 
thai  smh  verification  testing  might  not 
be  able  to  be  completed  before  the 
deadline  for  final  permitting  authority 
ai:tJon  on  minor  permit  revision 


applications.  The  verification  testing 
would  have  to  be  conducted  according 
to  a  fixed  compUance  schedule  with 
enforceable  milestones  established  by 
the  permitting  authority.  After  the 
permitting  authority  approved  the 
initial  demonstration  and  established  a 
rompliance  schedule  for  the  verification 
testing,  the  source  would  then  submit 
its  minor  permit  revision  application. 
Upon  expiration  of  the  public  comment 
period,  as  otherwise  provided  in  the 
proposed  minor  permit  revision  track, 
the  source  could  implement  the  change 
and  begin  the  verification  testing  in 
accordance  with  the  established 
compliance  schedule.  The  permitting 
authority  would  then  take  appropriate 
final  action  on  the  minor  permit 
revision  application  as  required,  even  if 
verification  testing  were  ongoing.  The 
source  would  have  up  to  90  days  to 
complete  any  verification  testing  and  to 
submit  a  demonstration  of  its  adequacy 
to  the  permitting  authority.  Upon 
receipt  of  the  source's  verification  test 
results,  the  permitting  authority  would 
Jiave  to  promptly  notify  the  source  in 
writing  of  its  acceptance  or  rejection  of 
the  test  results,  and  place  a  copy  of  its 
determination  in  the  public  docket.  The 
EPA  is  sohciting  comment  on  the 
definition  of  "promptly"  and  believes 
that  30  to  90  days  would  be  an 
appropriate  definition.  If,  after  the 
permitting  authority's  final  action 
revising  the  permit,  the  verification 
testing  showed  that  the  monitoring 
change  ultimately  failed  to  demonstrate 
comphance  as  set  forth  in  the 
demonstration,  upon  receipt  of  written 
notice  from  the  permitting  authority  the 
minor  permit  revision  would  become 
null  and  void,  the  source  would  be 
required  to  comply  with  the  monitoring 
terms  and  conditions  that  applied  to  the 
source  before  the  mirior  permit  revision, 
and  the  source  would  be  liable  for' 
having  operated  in  violation  of  its 
permit  from  the  time  the  change  was 
implemented  until  the  permitting 
authority  took  final  action  to  revise  the 
permit.  Moreover,  if  the  source 
continued  to  operate  the  change  after 
the  permit  revision  had  become  null 
and  void,  it  would  be  liable.  However, 
if  the  verification  testing  confirmed  that 
the  monitoring  change  demonstrated 
compliance,  the  permitting  authority 
would  then  place  a  copy  of  the  final 
verification  test  in  the  public  docket  for 
the  minor  permit  revision. 

The  EPA  believes  that  the  proposed 
minor  permit  revision  track  would 
provide  sufficient  opportunity  for 
oversight  of  these  types  oT  monitoring 
changes.  The  requirem.ent  that  the 
permitting  authority  affirmatively 


approve  the  major  monitoring  changes 
and  changes  in  enforceable  operating 
levels  prior  to  the  source's  submission 
of  the  minor  permit  revision  application 
would  ensure  that  the  public,  affected 
States,  and  EPA  have  the  ability  to 
review  and  comment  upon  not  only  the 
source's  proposed  change,  but  also  on 
the  permitting  authority's  assessment  of 
the  change.  Such  permitting  authority 
assessments  would  become  part  of  the 
permitting  record  for  the  change,  and 
would  be  subject  to  administrative  and 
judicial  review.  The  public  would  be 
afforded  an  opportunity  to  comment 
upon  each  change  pricM-  to  its 
implementation,  and  EPA  would  retain 
the  ability  to  disapprove  any  change  it 
found'objectionable.  Such  disapproval 
could  occur  even  after  the  source 
implemented  the  change,  rendering  the 
source  liable  for  operating  in  violation 
of  its  permit.  The  EPA  believes  this 
possibility  serves  as  a  considerable 
deterrent  against  sources  proposing  and 
operating  inappropriate  major    . 
monitoring  changes. 

Again,  EPA  notes  that  in  order  for 
States  to  use  the  minor  permit  revision 
process  for  major  monitoring  changes 
under  this  option,  SIP  revisions  would 
be  required  to  create  a  provision  in  the 
SIP  allowing  sources  and  permitting 
authorities  to  develop  changes  to  SIP- 
required  monitoring  methods  through 
the  part  70  permitting  process  without 
having  to  undergo  source-specific  SIP 
revisions.  The  SIP  revisions  creating 
this  "SIP  Flexibihty"  would  provide  the 
public  an  opportunity  to  comment  on 
the  provision  both  at  the  State  and 
Federal  level,  and  would  require  EPA 
approval  into  the  SIP. 

For  major  monitoring  changes  and 
new  or  alternative  methods  approved ' 
pursuant  to  minor  or  major  NSR,  EPA 
believes  that  such  preconstruction 
actions  pre  ide  an  adequate  forum  for 
initial  permitting  authority  approval  of 
these  changes  prior  to  the  minor  permit 
revision  process.  Such  a  forum  is 
especially  important  for  changes 
representing  new  or  alternative 
monitoring  methods.  Both  minor  and 
major  NSR  actions  are  required  by  EPA 
regulations  to  provide  public  process  for 
preconstruction  changes,  and  permitting 
authorities  have  de\'eloped  a  long- 
standing practice  in  NSR  programs.  The 
NSR  actions  that  would  allow  major 
changes  or  establish  new  or  alternative 
methods  would  be  required  to  explicitly 
focus  upon  and  approve  the  monitoring 
change  to  be  eligible  for  subsequent 
niinor  permit  revision  processing  under 
this  option,  and  would  be  required  to 
provide  the  forum  for  the  demonstration 
of  the  adequacy  of  the  monitoring 
change  under  part  64.  Given  the 


safeguards  discussed  above.  EPA 
beheves  major  monitoring  changes  and 
changes  representing  new  or  alternative 
methods  could  appropriately  be 
processed  as  minor  permit  revisions. 

Integrating  the  proposed  option  into 
the  four-track  system  would  require 
some  amendment  to  the  proposed  minor 
permit  revision  criteria.  First,  this 
option  would  delete  the  proposed 
provision  that  changes  to  monitoring 
requirements  could  be  processed  as 
minor  permit  revisions  only  if  they  are 
necessary  to  implement  changes  that 
otherwise  qualify  for  this  track.  This 
option  would  replace  that  provision 
with  principles  establishing  the  scope  of 
eligible  monitoring  changes  as 
discussed  above. 

Second,  this  option  would  expand  the 
scope  of  eligible  changes  in  that  it 
would  create  an  exception  to  the 
proposed  provision  that  would  exclude 
changes  involving  a  limit  previously 
established  as  federally  enforceable 
solely  pursuant  to  part  70  procedures. 
As  is  the  case  for  de  minimis  permit 
revision  procedures.  EPA  believes  this 
exception  would  be  necessary  in  order 
to  allow  sources  and  permitting 
authorities  to  make  changes  to 
monitoring  where  no  other  changes 
trigger  preconstruction  review. 
Furthermore,  to  the  extent  a  source's 
monitoring  method  is  established  solely 
through  part  70  procedures,  as  may 
occur  for  enhanced  monitoring 
protocols,  EPA  believes  it  would  not  be 
necessary,  once  those  protocols  have 
been  established  pursuant  to  significant 
permit  revision  procedures,  to  require 
that  all  changes  be  processed  through 
procedures  beyond  those  provided  by 
the  minor  permit  revision  track,  given 
the  procedural  safeguards  that  would  be 
required  under  this  option. 

Third,  this  option  would  add  to  the 
application  and  public  docketing 
requirements  of  the  minor  permit 
revision  track  for  eligible  monitoring 
changes,  add  the  requirement  of  the 
demonstration  under  part  64  prior  to 
submission  of  a  "minor  permit  revision 
application,  establish  the  ability  tp 
conduct  verification  testing  even  where 
existing  permit  terms  conflicted  with 
such  testing,  and  establish  a  separate 
liability  test  where  verification  testing 
demonstrates  post-permit  revision  that  a 
monitoring  change  was  not  adequate. 
While  these  amendments  to  the 
proposed  minor  permit  revision  track 
would  be  substantial,  EPA  believes  the 
result  is  a  more  coherent,  flexible,  and 
appropriate  approach  for  expeditiously 
processing  monitoring  changes. 

(iv)  Significant  Permit  Revisiom,. 
Under  this  option,  monitoring  changes 
that  did  not  qualify  for  the 
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administrative,  de  Buniinis.  or  mioar 
permit  revision  tracks  would  have  to  bn 
processed  as  significant  permit 
revisions.  For  example,  a  switch  (o  a 
new  m<»itoiiag  method  that  badTKJt 
been  affirmatively  reviewed  pursuant  to 
NSR,  including  a  new  parameter  to  be 
monitored,  would  be  required  to  b^ 
processed  as  a  signiBcant  permit 
revision.  The  significant  permit  revision 
process  would  also  be  required  for  the 
initial  implementation  of  an  enhanced 
monitoring  protocol  in  order  to  ensi»e 
that  EPA  has  sufficient  review  of  the 
new  method.  Part  64  will  provide 
further  discussion  ol  the 
implementation  of  an  enhanced 
monitoring  ;»otocoL  The  EPA  solicits 
comment  on  whether  there  are  any  other 
broad  types  of  changes  in  monitoring 
that  should  be  specifically  identified  as 
reouiring  significant  permit  rexision. 

a.  Liaoihty  Under  me  Altematrve 
Option.  As  discussed  above  (see 
"Liability  for  Making  Changes  Before 
Permit  is  Revised"),  industry  expressed 
concern  in  settlement  discussions  that 
since  certain  monitoring,  recordkeeping 
and  reporting  requirements  may  be 
determined  on  a  case-by-case  basis  in 
the  permitting  process,  the  utility  of  the 
proposed  streamlined  revision  tracks 
would  be  undermined  by  the  inability  of 
the  source  to  propose  with  certainty  the 
appropriate  compliance  terms  in  its 
permit  revision  application.  In 
particular,  industry  suggested  a  source 
ni^t  expose  itself  to  liabihty  if  it 
operated  a  change  prior  to  final 
approval  of  the  change  by  the  permitting 
authority.  Were  the  permitting  authority 
to  subsequently  disapprove  a  change 
that  the  source  bad  already  begun  to 
opoate,  the  source  would  be  subject  To 
liability  for  operating  in  violation  of  the 
applicable  permit  terms.  As  discussed 
earlier  in  this  notice,  the  Agency  has 
propo:>ed  to  address  this  concern  by 
allowing  the  permitting  authority  to 
approve  proposed  permit  revisions 
(inchiding  certain  changes  to  relevant 
compliance  terms)  and  to  allow  the 
permitting  authority  not  to  hold  tho 
source  liable  for  having  operated  in 
violation  of  the  original  proposed 
permit  terms. 

However,  the  Agency  believes  the 
alternative  option  concerning  use  of  the 
proposed  revision  tracks  for  changes  to 
source  compliance  monitoring  existing 
in  a  permit  may  ehminate  mast,  if  not 
all,  of  the  short  term  uncertainty 
regarding  the  adequacy  of  compliance 
terms  in  a  proposed  permit  revision, 
lender  the  ahernative  option,  since  all 
changes  to  monitoring  requirements  in 
an  existing  permit  that  are  eligible  frx  de 
minimia  or  OBnor  permit  revision  tracks 
must  have  b«»eii  ap^rmved  by  the 
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pomitting  authority  prior  to  the 
submission  of  the  proposed  operating 
permit  revision,  uncertainty  as  to  the 
permitting  authority's  positions  will  be 
eliminated.  In  addition,  the  existence  of 
prior  permitting  analysis  and  approval 
of  ti.e  proposed  change  should  make  it 
less  Hkely  that  adjustments  to  the 
compliance  monitoring  requirements 
will  be  necessary  in  the  permitting 
authorities  final  approv^  of  the  permit 
revision. 

bi  light  of  these  considerations,  the 
Agency  reqiiests  comment  on  the  need 
for  appropriateness  of  provisions  in  the 
revision  procedures  discussed  earlier  in 
this  notice  that  allow  the  permitting 
authority  to  eorreti  minor  changes  in 
compQance  monitoring  requirements  in 
the  final  permit  revision,  and  on 
whether  the  permitting  authority  should 
be  authorized  to  excuse  source  liabibty 
for  operating  changes  that  are 
subsequently  disapproved.  The  Agency 
also  solicits  comment  on  whether  under 
the  alternative  option  any  risk  of 
potential  source  liability  for  operating  a 
change  prior  to  final  permitting 
authority  approval  would  unreasonably 
limit  the  use  of  the  streamlined  revision 
process  and  whether  the  integrity  of  the 
revision  process  for  compfiance 
monitoring  would  be  better  assured  by 
allowing  sources  to  assume  the  full  risk, 
especially  given  the  greater  breadth  of 
compKance  monitoring  changes  subject 
to  stre«miltned  revision  procedures 
undipr  the  alternative  option  and  the 
greater  certainty  afforded  by  requiring 
prior  permitting  authority  approval  of 
the  proposed  change. 

e.  Solicitation  of  Input  on  Test 
Method  Changes.  The  EPA  is  also 
solidting  comment  en  whether  to  allow 
certain  test  method  changes  to  also  be 
eligible  for  review  under  permit  revision 
procedures  more  streamli.ned  than  the 
significant  permit  revisioii  processes, 
simitar  to  the  way  monitoring  changes 
are  a<ldressed  in  the  proposed  option 
discussed  above.  While  the  potential 
need  to  revise  a  test  method  should 
generally  be  unrelated  to  the  previously 
described  flexibility  needs  of  sources. 
EPA  believes  that  certain  types  of 
changes  to  test  methods  may  be 
appropriate  for  more  expeditious  review 
particularly  given  the  proposed  use  of 
method  3W  as  set  forth  in  40  CFR  part 
63.  appendix  A,  as  the  standardized 
criteria  for  evaluating cha/iges  to  testing. 
As  discussed  with  respect  to  monitoring 
changes,  test  method  changes  would  be 
appropriate  only  as  allowed  by  the 
underlying  applicable  requirements, 
inchiding  the  SIP. 

The  EPA  is  considering  whetfier  the 
use  of  method  301  establishes  sufficient 
anil  ailoqtiote  criteria  to  rvahi.iM  new 


alternative  and  major  changes  in  test 
methods.  A  proposed  alternative  test 
method  which  meets  the  criteria  in 
method  301  is  considered  substantially 
equivalent  to  the  existing  method,  and 
is  an  acceptable  change.  If  EPA  were  to 
allow  test  methods  to  be  changed 
pursuant  to  the  procedures  described 
above,  the  review  and  acceptance  of 
new  test  methods  using  the  method  3fll 
criteria  could  be  conducted  by  the 
permitting  authority,  and  EPA 
Keadquarters  would  be  available  fur 
technical  assistance  and  arbitration  of 
approval  or  disapprovals  of  proposed 
methods. 

F.  General  Permits 

The  statute  and  the  current  rule 
authorize  permitting  authorities  to  issut; 
genera]  permits  to  sources  that  are 
^niilar  enough  that  they  are  subject  to 
the  same  set  of  applicable  requirements, 
may  be  monitored  in  the  same  way,  and 
thus  may  be  covered  by  the  same 
permit.  General  permits  have  the 
potential  to  greatly  reduce  the  cost  uf 
permitting  similar  sources  and  are  tb« 
likely  approach  to  permitting  numerous; 
smaller  sources.  The  Agency  considers 
general  permits  an  important  element  tii 
a  workable,  cost-effective  permit 
program. 

Under  the  current  rule,  general 
permits  Eor  specific  source  categoriett  are 
to  be  developed  using  full  permit 
issuance  procedures.  Followij^ 
promulgation  of  the  general  penniL 
sources  that  believe  diey  meet  the 
criteria  for  coverage  by  the  general 
permit  may  submit  a  request  to  the 
permitting  authority  to  operate  under  it. 
The  permitting  authority  may  authorize 
sources  to  operate  under  the  general 
pwrmit  without  public  participation,  an*l 
such  authorizations  are  not  judicially 
reviewable.  A  source  authorized  to 
operate  under  a  general  permit, 
however,  is  subject  to  an  enforcement 
action  for  operating  without  a  pail  70 
permit,  notwithstanding  the  permit 
shield  provisions,  if  the  source  is  lat»n 
determined  not  to  qualify  for  coveragt? 
ur.der  the  general  permit. 

In  the  preamble  to  the  current  raU?, 
EPA  explained  that  the  primary  purpo.-..' 
of  general  permits  is  to  provide  a  l*;ss 
burdensome  means  of  permitting 
numerous  similar  sources,  and  thut 
public  participation  in  and  judicial 
review  of  the  permitting  authority's 
decision  to  authorize  a  source  to  operati' 
under  a  general  permit  would 
undermine  that  purpose.  The  Agency 
sought  to  offset  the  lack  of  public  or 
jurhcial  review  with  the  provision 
making  sources  liable  for  operating 
without  any  permit  if  they  werr  latft 


determined  not  to  qualify  for  a  general 
permit. 

State  and  environmental  group 
petitioners  challenged  several  aspects  of 
the  current  rule's  approach  to  general 
permits.  Both  groups  of  petitioners 
objected  to  the  provision  denying 
judicial  review  of  a  permitting 
authority's  decision  to  authorize  a 
source  to  operate  under  a  general 
permit.  Environmental  group  petitioners 
also  objected  to  the  lack  of  public 
participation  in  the  decision  to 
authorize  op>eration  under  a  general 
permit.  The  petitioners  generally 
challenged  EPA's  authority  to  exempt 
decisions  regarding  a  source's  eligibility 
for  a  general  permit  from  public  review 
or  final  agency  action  from  judicial 
review.  They  were  also  not  convLnced 
th.'it  subjecting  a  source  to  continued 
Ijability  for  operating  without  a  part  70 
permit  was  enough  to  offset  .the  loss  of 
public  or  judicial  review.  They  noted 
that  a  primary  purpose  of  title  V  was  to 
remove  from  enforcement  actions  the 
issue  of  what  requirements  applied  to  a 
source  and  that  EPA's  approach  to 
general  permits  ran  counter  to  this 
purpose. 

The  Agency  has  reexamined  the 
general  permits  provisions  of  the 
c  urrent  rule  from  a  legal  and  policy 
standpoint,  and  has  concluded  that  the 
current  rule  provides  too  little 
opportunity  for  public  oversight  cf  the 
general  permits.  AS  noted  above,  the 
current  rule  relies  exclusively  on  the 
availability  of  an  enforcement  action 
aoainst  a  source  that  received 
authorization  to  operate  under  a  general 
permit  but  should  not  have,  to  ensure 
the  integrity  of  the  general  permitting 
process.  On  reflection,  EP.\  agrees  with 
the  petitioners  that  this  liability 
provision  does  not  appropriately  or 
effectively  compensate  for  the  lack  of 
public  or  judicial  review  of  the 
authorization  decision  itself.  First,  the 
liability  provision  returns  to  the 
enforcement  arena  basic  issues  of 
applicability  that  the  permit  program 
was  established  to  settle  in  the 
permitting  process.  It  is  also 
questionable  how  effective  enforcement 
actions  would  be  as  a  remedy  to 
inappropriately  granted  authorizations. 
Without  public  notice  of  the 
authorization,  citizens  could  not  easily 
determine  who  had  been  granted 
authorization  and  on  what  basis. 
Citizens  would  therefore  be  poorly 
situated  to  bring  enforcement  actions  on 
their  own.  It  is  also  questionable 
whether  all  courts  would  be  willing  to 
impose  the  potentially  extremely  heavy 
penalties  that  could  have  accrued  if  a 
source  were  found  ineligible  for  a 
general  permit  in  an  enforcement  action. 
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The  source  would  likely  argue,  and  a 
court  may  well  agree,  that  it  had 
received  and  reasonably  relied  upon  an 
authorization  to  operate  under  a  general 
permit. 

The  Agency  therefore  proposes  to 
delete  that  portion  of  the  rule  that 
prondes  that  permitting  authority 
decisions  to  authorize  sources  to  operate 
under  general  permits  are  not  judicially 
reviewable.  The  Agency  also  proposes 
to  require  that  the  permitting  authority 
provide  public  notice  of  any 
authorization  decisions  it  has  made. 
Public  notice  could  be  provided  on  a 
monthly,  batched  basis,  as  EPA  is  also 
proposing  for  de  minimis  permit 
revisions. 

The  Agency  is  also  considering 
whether  to  r«'vise  the  rule  to  require 
permitting  authorities  to  provide  an 
opportunity  for  public  objection  to 
authorization  requests.  If  the  public  had 
so.aie  opportunity  to  participate  in  the 
permitting  authority's  decision-making 
process  itself,  fewer  challenges  to 
authorization  requests  would  end  up  in 
court,  and  those  that  did  would  likely 
have  the  benefit  of  an  underlying 
administrative  record  for  the  court  to 
consider  in  making  its  decision.  The 
Agency  requests  comment  on  the  need 
for  public  comment  on  decisions  by  the 
jjermitting  authority  to  authorize 
operation  under  a  general  permit. 

One  manner  of  offering  the  public  an 
opportunity  to  participate  in 
authorization  decisions  is  that  proposed 
for  de  minimis  change  procedures.  As 
described  before,  the  proposed  de 
minimis  change  procedures  would 
require  a  monthly  public  listing  of  the 
de  minimis  changes  for  which  the 
permitting  authority  had  received 
applications  the  previous  month.  Upon 
posting  of  the  monthly  list,  the  public 
would  have  a  specified  period  of  time 
in  which  to  polition  the  permitting 
authority  to  disapprove  the  change 
request.  The  permitting  authority  would 
then  have  a  specified  period  of  time  in 
which  to  respond  to  any  public 
objections,  and  if  at  the  end  of  that 
period  it  had  not  denied  the  change 
request,  the  request  would  be  deemed 
granted.  A  citizen  unsuccessful  in 
persuading  the  permitting  authority  to 
object  to  the  change  would  be  able  to 
seek  EPA  or  judicial  review.  No  permit 
shield  would  be  available  for  permit 
revisions  processed  using  these 
procedures. 

Applied  to  the  general  permit  context, 
the  process  would  entail  a  monthly 
public  listing  of  the  sources  that  had 
requested  authorization  to  operate 
under  the  general  permit;  a  specified 
period  of  time  for  the  public  to  object 
to  any  such  requests;  a  specified  period 


of  time  for  the  permitting  authority  to 
respond  to  any  objections;  default 
granting  of  authorization  if  the 
permitting  authority  failed  to  act  by  end 
of  the  period  for  its  response;  and 
recourse  to  EPA  or  the  courts  if  a  public 
objection  had  not  been  heeded. 

Unlike  the  de  minimis  revision 
procedures,  however.  EPA  believes  that 
authorizations  granted  (or  deemed 
granted)  in  accordance  with  these 
public  procedures  could,  at  the 
permitting  authority's  discretion, 
provide  a  source  receiving  such  an 
authorization  with  a  shield  against  an 
enforcement  action  for  operating 
without  a  permit.  In  other  words.  EPA 
would  delete  the  current  rule's 
provision  that  leaves  a  source  that 
receives  an  authorization  to  operate 
under  a  general  permit  liable  for 
operating  wiibout  a  permit  if  the  source 
is  found  in  an  enforcement  action  to  not 
qualify  for  the  ge.neral  permit  under 
which  it  has  been  operating.  The 
Agency  requests  comments  on  whether 
a  shield  against  enforcement  against 
operating  without  a  permit  should  be 
available  if  the  .^^gency  were  to  require 
procedures  like  those  described  above 
It  notes  that  whether  or  not  such  a 
shield  is  made  available,  the  permitting 
authority  could  provide  for  a  shield 
when  it  first  issues  the  general  permit  to 
the  effect  that  a  source  which  qualifies 
to  use  the  general  permit  may  relv  on 
the  terms  of  the  permit  to  comply  with 
the  Act's  requirements  addressed  in  the 
general  permit. 

The  Agency  believes  that  the  process 
described  above  has  the  advantage  of 
providing  for  public  participation  in 
decisions  about  the  eligibility  of 
particular  s.ources  for  a  general  permit 
in  a  manner  that  would  not  place  any 
undue  burden  on  sources.  A  source 
interested  in  being  covered  by  a  general 
permit  would  only  have  to  apply  to  the 
permitting  authority,  and  would  not 
have  to  further  interact  with  the 
permitting  authority  unless  its 
application  was  questioned  or  denied. 
Obviously,  public  involvement  in 
review  of  a  source's  application  may 
lead  to  more  questions  than  would  have 
otherwise  occurred,  but  one  of  the 
benefits  of  pubhc  participation  is  the 
additional  scrutiny  it  affords.  The 
Agency  rcnrognizes.  moreover,  that  the 
cost  of  providing  an  opportunity  for 
public  participation  would  be  passed  pn 
to  sources  through  permit  program  fees. 
These  costs  to  the  source,  however, 
would  be  offset  by  the  availability  of  the 
shield  against  enforcement  for  operation 
without  a  permit  that  the  procedures 
would  afford. 

The  Agency  is  interested  in  receiving 
comment  on  the  burden  the  process 
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described  above  would  place  on 
permitting  authorities.  For  de  minimis 
changes,  EPA  is  not  proposing  that 
public  notice  take  any  particular  form, 
and  it  is  not  suggesting  any  particular 
form  for  general  permits,  either. 
Potentially,  low  cost  means  of  publicly 
circulating  the  list  of  general  permit 
applicants  could  be  found.  Permitting 
authorities  would  more  likely  incur  any 
substantial  added  costs  as  a  result  of  the 
need  to  respond  to  public  comment.  To 
the  extent  tJiat  the  public  raised 
-  significant  concerns  about  the  eligibility 
of  a  source  for  a  general  permit,  though, 
these  costs  would  be  justified.  To  the 
extent  the  public  comments  were  not 
significant  or  germane,  the  permitting 
authority  would  require  less  time  to 
respond  to  them,  if  it  had  to  respond  at 
all. 

The  Agency  is  also  interested  in 
receiving  comment  on  an  alternative 
approach  to  authorizing  sources  to 
operate  under  general  permits.  Under 
this  approach,  the  permitting  authority 
could  authorize  sources  to  operate 
under  a  general  permit  without  public 
involvement,  but  would  be  required  to 
provide  after-the-fact  notice  tathe 
public  of  the  sources  whose  requests  for 
a  general  permit  were  granted.  The 
permitting  authority  would  also  be 
required  to  provide  as  part  of  its  permit 
program  an  expedited  means  of 
revoking  a  permit  (see  discussion  of 
permit  revocation  procedures  elsewhere 
in  this  preamble!.  The  public  would 
have  the  opportunity  to  petition  the 
permitting  authority  to  use  the 
expedited  process  to  revoke  the 
authorization  a  source  had  received 
from  the  permitting  authority. 

The  advantage  of  this  approach  would 
be  that  a  source  could  obtain 
authorization  without  having  to  wait  for 
the  expiration  of  the  periods  fpr  public 
objection  and  permitting  authority 
response.  From  the  publics  standpoint, 
it  would  not  require  full  permit  issuance 
procedures  (which  the  permitting 
authority  has  18  months  to  complete)  to 
revoke  an  improper  authorization  to 
operate  imder  a  general  permit.  This 
approach  would  be  preferable, 
moreover,  to  that  taken  by  the  current 
rule,  in  that  questions  of  ehgibility 
would  be  settled  in  an  administrative 
action  prior  to  an  enforcement  action. 
The  Agency  requests  comments  on 
whether  it  would  be  appropriate  to 
establish  minimum  criteria  for 
expedited  permit  revocation  procedures 
if  it  were  to  take  this  approach,  and  if 
so,  what  those  criteria  should  be. 

A  difference  between  the  two 
approaches  would  be  the  availability  of 
the  permit  shield.  As  explained  above, 
EPA  believes  that  general  permits  issued 


pursuant  to  procedures  like  those 
proposed  for  de  minimis  changes  could 
provide  a  shield  against  enforcement  for 
operating  without  a  permit,  even  if  the 
source  is  later  determined  to  not  qualify 
for  the  general  permit.  Under  the  second 
approach  described  above,  the  source 
would  obtain  its  authorization  without 
the  benefit  of  any  public  involvement, 
and  ujider  such  circumstances  EPA 
believes  it  would  be  inappropriate  to 
afford  any  permit  shield.  Commenters 
should  taken  into  account  the  potential 
availability  of  a  shield  for  the  former 
approach  in  commenting  on  the  relative 
merits  of  the  two  approaches. 

IV.  Other  Changes  and  Clarifications 

The  following  section  of  today's 
notice  addresses  other  issues  raised  in 
the  permits  case  or  during  State/local 
agency  and  EPA  implementation  of  the 
part  70  permits  program.  The  issues  are 
presented  in  the  order  of  the  sections  in 
part  70  to  which  they  relate.  The  EPA 
proposes  to  resolve  some  issues  through 
rule  revisions  while  for  others  the 
Agency  offers  clarifications  or  guidance. 

A.  Section  70.2— Definitions 

1.  Applicable  Requirements 

a.  Emissions  or  Offset  Credits  and 
Umits  Taken  to  Avoid  Applicable 
Requirements.  The  current  definition  of 
"applicable  requirements"  in  part  70 
does  not  include  an  explicit  reference  to 
requirements  that  create  emissions  or 
offset  credits  or  that  limit  emissions  for 
the  purpose  of  avoiding  applicable 
requirements.  The  proposed  change 
would  clarify  that  applicable 
requirements  include  any  emissions-^ 
limiting  requirement  that  is-entorceable 
by  EPA  and  by  citizens  under  the  Act 
and  that  is  imposed  on  a  source  for 
purposes  of  creating  an  emissions  or 
offset  credit  or  avoiding  the 
applicability  of  other  applicable 
requirements.  Several  petitioners  in  the 
permits  case  are  concerned  that  the  rule 
may  be  read  to  not  require  the  inclusion 
of  such  requirements  in  a  part  70 
permit.  The  Agency  believes  that 
virtually  all  such  requirements  fall 
within  the  scope  of  the  listed 
components  in  the  definition  of 
applicable  requirements.  For  instance, 
limits  taken  to  avoid  major  NSR  are 
generally  established  in  minor  NSR 
permits  the  terms  of  which  are  included 
as  applicable  requirements  under 
paragraph  (2)  of  the  definition.      . 
Likewise,  a  source's  ability  to  earn 
emissions  or  offset  credits  is  generally 
grounded  in  regulations  establishing  an 
emission  control  program  or  standard 
(e.g.,  NSR  or  MACT)  that  are  also  listed 


as  sources  of  applicable  requirements  in 
the  current  rule. 

The  Agency  nevertheless  appreciates 
petitioners'  concern  that  without  an 
expUcit  reference  in  the  applicable 
requirements  definition,  at  least  some 
limits  taken  for  potential  to  emit  or 
emissions  credit  purposes  might  be 
construed  as  not  falling  within  the  listed 
categories  of  applicable  requirements.  It 
is  important  to  include  these  voluntarily 
undertaken  limits  in  part  70  permits,  as 
they  require  emissions  reductions  or 
controls  that  allow  a  source  to  avoid 
other,  presumably  more  onerous, 
emissions  reductions  or  controls.  It  is 
especially  important  if  the  limit  creates 
a  credit  to  be  used  to  allow  increased 
emissions  at  another  source.  The 
Agency  is  thus  proposing  to  explicitly 
include  these  requirements  in  the  list' of 
applicable  requirements.  A  new 
paragraph  (2)  is  proposed  to  be  added 
under  the  definition  of  applicable 
requirement  to  reflect  these  changes. 
The  remaining  paragraphs  would  be 
renumbered  accordingly. 

b.  Title  VI Requirements. — Currently. 
§  70.2  defines  "applicable  requirement  " 
to  include  "(ajny  standard  or  other 
requirement  of  the  regulations 
.  promulgated  to  protect  stratospheric 
ozone  under  the  title  VI  of  the  Act. 
unless  the  Administrator  has 
determined  that  such  requirements  need 
not  be  contained  in  a  part  70  permit' 
(emphasis  added).  In  today's  action. 
EPA  proposes  to  determine  that  certain 
title  VI  requirements  need  not  be 
included  in  part  70  permits. 

The  EPA  believes  that  portions  of  the 
title  VI  program  are  fundamentally 
different  from  the  other  programs 
contained  within  the  definition  of 
"applicable  requirements"  in  part  70. 
These  other  programs  (e.g.  NSR.  PSD. 
NSPS.  toxic  air  pollutants,  acid  rain, 
and  solid  waste  combustion  (section 
129))  are  based  on  control  of  emissions 
from  stationary  sources  which  produce 
pollutants  as  a  result  of  theu  various 
processes.  In  contrast,  the  title  VI 
program  reduces  ozone-depleting 
substances  (ODS)  not  so  much  by 
requiring  controls  on  emissions  but  bv 
requiring  the  phaseout  of  production  of 
ODS,  technician  certification,  bans  on 
non-essential  products,  evaluation  of 
alternatives  for  the  most  potent  ODS. 
regulation  of  interstate  commerce  ot 
ODS,  and  warning  label  requirements 

In  addition,  to  be  most  effective,  ip»inv 
title  VI  activities  require  national 
consistency  which  could  be 
compromised  if  implemented  by  State 
or  local  operating  permit  programs. 
Therefore,  EPA  proposes  to  delete  as 
applicable  requirements  the 
requirements  of  sections  604-607  and 


610-612  of  the  Act.  Today's  proposal 
would  retain,  however,  the  title  VI 
regulations  under  sections  608  and  609, 
which  apply  to  ODS  capture  and 
recycling  during  service  and  disposal  of 
refrigerator  equipment  and  air 
conditioners  (including  motor  vehicle 
air  conditioners  (MVACj).  These 
requirements  are  more  similar  to 
requirements  issued  under  section  111 
and  112. 

(1)  Phase  Out  of  Production  and 
Consumption  of  ODS— Section  604.  605. 
and  606.  Sections  604,  605.  and  606  of 
the  Act  require  EPA  to  promulgate  a 
schedule  to  phase  out  the  production 
and  use  of  ozone-depleting  chemicals, 
and  to  accelerate  the  phaseout  if  certain 
actions  occur.  On  December  10,  1993. 
EPA  promulgated  regulations  which 
accelerated  the  originally  promulgated 
schedule  for  the  phaseout  (40  CFR  82. 
Subpart  A,  58  FR  65018).  Under  the 
accelerated  phaseout,  production  of 
Class  I  substances  will  be  phased  out  bv 
1996.  Class  I  substances  are'  CFC's. 
halons.  carbon  tetrachloride,  methyl 
chloroform,  and  methyl  bromide,  the 
phaseout  is  accomplished  by  issuing 
decreasing  numbers  of  production  and 
consumption  allowances  to  ODS 
jjroducers  and  importers  which  are  few 
in  number  and  scattered  across  the 
counlr>'.  Allowances  are  issued  not  to 
individual  facilities  but  to  corporations, 
many  of  which  have  facilities  in  more 
than  one  State.  Beyond  that,  the 
program  involves  a  national  allowance 
trading  system.  Thus,  determination  of . 
compliance  with  the  program  must 
occur  using  a  coordinated  national 
program.  For  these  reasons,  EPA 
believes  that  implementation  of  this 
program  through  part  70  permits  would 
be  inappropriate  and  that  these 
applicable  requirements  need  not  be 
contained  in  operating  permits. 
Focusing  implementation  of  this 
regulation  through  EPA  conserves 
resources,  promotes  efficiency  and 
avoids  possible  misunderstandings. 

(2)  National  Recycling  and  Emission 
Reduction  Program — Section  608.  The 
EPA  believes  that  the  regulations 
promulgated  pursuant  to  section  608  of 
title  VI  are  applicable  requirements  that 
should  be  included  in  operating  permits 
(40  CFR  82,  Subpart  F,  58  FR  28660). 
because  inclusion  of  those  requirements 
in  part  70  permits  will  facilitate  their 
implementation  and  enforcement. 
Inclusion  of  these  requirements  in  part 
70  permits,  however,  does  not  diminish 
EPA's  authority  to  enforce  section  608 
directly. 

On  May  14, 1993,  EPA  promulgated 
fmal  regulations  pursuant  to  section  608 
of  the  Act.  These  regulations  require 
recycling  of  ozone-depleting  refrigerants 


which  are  recovered  during  servicing  of 
non-motor  vehicle  air  conditioning  or 
refrigeration  equipment.  The  rules  also 
require  recycling  during  disposal  of  all 
air  conditioning  and  refrigeration 
equipment.  In  addition,  the  regulations 
establish  certain  service  practices  which 
reduce  emissions  of  refrigerants  and 
provide  for  training  and  certification  of 
the  technicians  who  service  air 
conditioners  and  refrigeration 
equipment.  A  source  is  in  the  best 
position  to  ensure  that  any  disposal  or 
repair  work  done  at  the  source  is  done 
only  by  technicians  who  are  properly 
certified.  In  addition,  part  70  requires  a 
compliance  certification  signed  by  a 
responsible  official.  Inclusion  of  the 
section  608  requirements  in  the  part  70 
permit  will  assist  enforcement  of  these 
regulations  by  allowing  permitting 
authority  enforcement  officials  to 
investigate  and  monitor  compliance 
with  the  requirements  of  this  program    . 

(3)  Ser\'icing  of  Motor  Vehicle  Air 
Conditioners— Section  609.  The  EPA 
believes  that  the  regulations 
promulgated  under  section  609  of  title 
VI  should  be  in  part  70  permits  to 
facilitate  implementation  and 
enforcement  of  those  regulations. 
Inclusion  of  those  requirements  in  a  part 
70  permit  does  not  diminish  EPA's 
authority  to  enforce  section  609  directly. 

On  luly  14.  1992.  EPA  promulgated 
final  regulations  pursuant  to  section  609 
of  the  Act  (40  CFR  82.  Subpart  B.  57  FR 
31241).  These  regulations  prescribe 
standards  and  requirements  for 
servicing  motor  vehicle  air  conditioners. 
The  regulations  also  require  certification 
fof  service  technicians  who  repair  or 
service  motor  vehicle  air-conditioning 
units.  Technicians  must  be  certified  to 
use  approved  equipment  to  recover  and 
recycle  certain  refiiigerants.  The 
regulations  also  prohibit  the  sale  of 
small  containers  (under  20  pounds)  of 
ODS  to  anyone  except  certified 
technicians. 

Many  part  70  sources  have  company 
cars  or  fleets  of  motor  vehicles.  The 
need  for  motor  vehicle  air  conditioner 
maintenance  and  service  is  routine  and 
foreseeable.  In  addition,  technicians 
who  perform  the  MVAC  repair  and 
maintenance  are  usually  either 
employees  of  the  p^  70  source  or 
independent  contractors.  The  source  is 
in  the  best  position  to  ensure  these 
technicians  are  properly  certified  before 
performing  any  work,  the  EPA  believes 
that  including  section  609  requirements 
in  operating  permits  will  enhance 
compliance  with  these  requirements  by 
requiring  a  compliance  certification 
signed  by  a  responsible  official. 

(4)  Nonessential  Products  Containing 
Chlorofluorocarbons — Section  610.  On 


January  15. 1993.  EPA  promulgated 
final  regulations  which  prohibit  the  sale 
and  distribution,  or  offer  of  sale  or 
distribution,  of  certain  "nonessential" 
products  into  interstate  commerce 
which  contain  or  were  produced  with 
CFC's  after  specified  dates  (40  CFR  82, 
Subpart  C,  58  FR  4768).  On  December 
30,  1993.  EPA  promulgated  final 
regulations  which  prohibit  the  sale  and 
distribution,  or  offer  of  sale  or 
distribution,  of  certain  "nonessential" 
products  into  interstate  commerce 
which  contain  or  were  produced  with 
hydrochlorofiuorocarbons  (HCFC)  after 
specified  dates  (40  CFR  82.  Subpart  C. 
58  FR  69637).  Examples  of 
"nonessential"  products  are  cleaning 
fluids  for  noncommercial  photographic 
or  electronic  equipment.  These  rules 
involve  the  movement  of  certain  items 
into  interstate  commerce,  not  the 
emission  of  pollutants  from  stationary' 
sources.  The  EPA  believes  that  the 
operating  permit  program  was  not 
intended  to  implement  and  enforce 
these  types  of  provisions,  and  that  the 
section  610  regulations  are  more 
appropriately  implemented  and 
enforced  nationally  by  EPA.  therefore. 
EPA  believes  that  section  610  applicable 
requirements  need  not  be  contained  in 
operating  permits. 

(5)  Labeling— Section  611  On 
Februarv- 11.  1993.  EPA  promulgated 
final  regulations  establishing  labeling 
requirements  for  products  manufactured 
with  ODS.  products  that  contain  these 
substances,  and  the  physical  containers 
of  these  substances  (40  CFR  82.  Subpart 
E.  58  FR  8136).  These  products  must 
contain  a  conspicuous  "warning  label" 
which  clearly  informs  the  reader  that 
the  product  contains  (or  was 
manufactured  with)  substances  which 
harm"*   *   *  public  health  and  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere  •   •   •••  (40  CFR 
82.106).  The  warning  label  requirement 
does  not  necessarily  apply  to  particular 
facilities,  but  instead  applies  more 
generally  to  the  company  which 
produces  covered  products.  Inclusion  of 
these  requirements  in  a  part  70  permit 
could  thus  be  inappropriate  or  at  least 
unnecessary.  Accordingly.  EPA  believes 
that  there  is  no  significant  benefit  to 
including  these  requirements  in  part  70 
permits  and  proposes  that  they  not  be 
included. 

(6)  Safe-Alternatives— Section  612. 
On  March  18.  1994.  EPA  issued  final 
regulations  pursuant  to  section  612  of 
the  Act  establishes  a  program  to 
identify,  evaluate,  and.  if  warranted, 
regulate  substitutes  for  ODS  (40  CFR  82. 
Subpart  G.  59  FR  13044).  This  program 
is  called  the  Significant  New 
Alternatives  Policy  (SNAP)  program  and 
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is  intended  to  facilitate  the  switch  to 
non-ozone-depleting  chemical 
substitutes.  The  EPA  believes  that  this 
program  cannot  be  implemented  via 
operating  permits  because  EPA  is 
charged  with  judging  the  acceptability 
of  non-ozone-depleting  chemical 
substitutes.  This  function  must  be 
performed  at  the  Federal  level  to 
provide  for  national  consistency. 
However,  operating  permits  may  refer  to' 
the  SNAP  list  of  acceptable  ODS 
alternatives  in  order  to  provide 
maximum  flexibility  under  regulations 
promulgated  under  sections  608  and 
609. 

The  EPA  reserves  the  right  to 
determine  through  future  rulemaking 
that  the  applicable  requirements  of  title 
VI  it  today  proposes  to  not  include  in 
part  70  permits  be  included  if  evidence 
arises  indicating  that  such  applicable 
requirements  should  be  contained  in 
operating  permits.  Similarly.  EPA  may 
determine  in  future  rulemaking  that  the 
applicable  requirements  of  sections  608 
and/or  609  need  not  be  contained  in 
operating  permits. 

2.  Administrator 

In  several  places  in  part  70,  a  change 
is  made  where  reference  is  made  to  the 
Administrator  to  reflect  that  the 
appropriate  reference  should  be  "his  or 
her"  instead  of  "his." 

3.  Deletion  of 'Section  502(b)(10) 
Changfe"  Definition 

The  definition  of  "Section  502(b)(]0) 
changes"  is  being  deleted  since  the 
provisions  using  that  term  are  being 
revised  such  that  the  term  is  no  longer 
needed.  Refer  to  the  previous  discussion 
of  the  revisions  proposed  to  be  made  to 
the  permit  revision  procedures  in  §  70.7. 

4.  Addition  of  Major  NSR  and  Minor 
NSR  Definitions 

Definitions  of  "major  new  source 
review"  and  "minor  new  source 
review"  are  being  added  so  they  can  be 
used  in  describing  the  proposed  revised 
permit  revi.sion  procedures.  Since  the 
various  processes  by  which  permits 
would  be  revised  under  the  proposed 
four-track  system  often  would  depend 
on  whether  the  change  had  been 
previously  subject  to  major  or  minor 
NSR.  it  is  critical  to  define  these  terms. 

5.  Major  Source  Definition 

a.  SIC  Codes  for  Hazardous  Air 
Pollutants  (HAPsj  Sources.  Todays 
proposal  would  change  the  definition  of 
major  source  in  part  70  to  conform  to 
the  definition  in  section  112(a)  of  the 
Act  and  implementing  regulations 
governing  HAPs  sources  recently 
promulgated  in  40  CFR  part  63.  Under 


the  current  definition  of  "major  source" 
in  part  70.  a  stationary  source  or  group 
of  stationary  sources  located  within  a 
contiguous  boundary  and  under 
common  control  would  be  considered  to 
be  a  major  source  only  if  those 
stationary  sources  belong  to  the  same 
two-digit  SIC  code.  However,  in  section 
1 12  of  the  Act  and  40  CFR  part  63  there 
is  a  somewhat  broader  definition  of 
major  source  of  HAP  emissions  (see  40 
CFR  63.2).  "Major  source"  is  defined  in 
part  63  as  any  stationary  source  or  group 
of  stationary  sources  located  within  a 
contiguous  boundary  and  under 
common  control  that  emits  (or  has  the 
potential  to  emit,  considering  controls) 
above  a  threshold  level  of  HAP's. 
regardless  of  SIC  code  commonality. 

As  currently  written,  part  70  requires 
some,  but  not  all.  sources  considered 
major  under  part  63  to  obtain  a  part  70 
permit.  Unless  the  part  70  definition  is 
revised  as  proposed,  there  will  likelv  be 
some  sources  that  are  major  for 
purposes  of  part  63  but  not  major  for 
purposes  of  part  70.  These  sources 
could  be  subject  to  a  section  112 
standard  or  other  requirement,  but 
under  the  current  rule  would  not  have 
to  apply  for  and  obtain  a  part  70  permit 
until  required  to  do  so  by  a  specific 
section  112  standard.  Section  501  of  the 
Act  defines  major  source  for  title  V 
purposes  as.  among  other  things,  major 
sources  as  defined  in  section  112  of  the 
Act.  Section  502(a)  requires  that  all 
major  sources  obtain  permits.  Since  EPA 
has  defined  section  112  major  sources  in 
part  63.  there  is  no  basis  for  a  different 
definition  in  part  70.  Moreover.  EPA 
believes  the  implementation  of  section 
112  will  be  enhanced  if  it  is  clear  from 
the  start  that  any  source  that  would  be 
major  under  part  63  must  apply  for  a 
part  70  permit  within  12  months  (or  a 
shorter  time  designated  by  the 
permitting  authority)  of  becoming 
subject  to  the  part  70  program. 
Therefore,  today's  notice  proposes  to 
change  the  definition  of  major  source  in 
part  70  to  include  all  sources  defined  as 
major  in  part  63. 

b.  Fugitive  Emissions.  The  current 
definition  of  "major  source"  in  part  70 
requires  sources  to  count  fugitive 
emissions  in  determining  major  source 
status  for  PSD  and  noaattainment  NSR 
purposes,  when  the  source  is  subject  to 
a  standard  promulgated  under  section 
1 1 1  or  1 12  of  the  Act,  regardless  of 
when  the  standard  was  established.  In 
previous  rulemaking  under  section 
302(j).  EPA  has  determined  that  fugitive 
emissions  for  purposes  of  NSR  are  to  be 
counted  for  sources  in  categories  subject 
to  section  111  or  112  standards  that 
were  established  prior  to  August  7. 
1980.  One  petitioner  asserts  that  EPA 


may  not  require  that  fugitives  be 
counted  in  determining  NSR  major 
source  status  for  sources  in  categories 
subject  to  section  111  or  112  standards 
promulgated  on  or-after  August  7.  1980 
without  conducting  future  rulemaking 
under  section  302(j). 

The  EPA  agrees  that  it  did  not  follow 
the  procedural  steps  necessary  under 
section  302(j)  to  expand  the  scope  of 
sources  for  which  fugitives  must  be 
counted  in  making  NSR  major  source 
determinations.  Today's  proposed 
revision  would  thus  change  paragraph 
(2)(xxvii)  of  the  definition  of  "major 
source"  such  that  only  a  source 
belonging  to  a  source  category  subject  to 
a  section  111  or  112  standard  issued 
prior  to  August  7, 1980  would  be 
required  to  count  fugitive  emissions  of 
the  pollutant  regulated  by  that  standard 
in  detennining  if  it  were  major  for  NSR 
purposes.  States  would  not  be  required 
to  provide  that  a  source  belonging  to 
source  category  subject  to  a  section  1 1 1 
or  112  standard  promulgated  after 
August  7.  1980  include  fugitive 
emissions  of  the  relevant  pollutant  in  its 
calculation  of  NSR  major  source  status, 
unless  and  until  EPA  conducts  future 
section  302(j)  rulemaking  (except  where 
such  a  source  would  qualify  as  a 
support  facility;  see  discussion  below). 

With  respect  to  determinations  of 
major  source  status  under  section  1 12. 
EPA  believes  the  Act  requires  that 
fugitive  emissions,  to  the  extent 
quantifiable,  be  counted.  The  section 
112(a)(1)  "major  source"  definition  is 
distinguishable  ft-om  the  part  C  and  part 
D  definitions  of  major  source  in  some 
important  respects.  Section  112(a)(1) 
uses  the  term  "major  source"  as 
opposed  to  "major  stationary  source." 
and  legislative  history  indicates  an 
intent  to  treat  this  definition  as  distinct 
from  the  section  302(j)  "major  stationary 
source"  definition.  The  Senate 
Committee  Report  states  that  "[tjhe 
concept  of  'major  source'  is  not  used  in 
the  current  regulatory  regime  for 
hazardous  air  pollutants  and,  thus,  a 
definition  of  'major  source'  nelejds  to  be 
added  to  section  112.  The  definition 
established  here  will  only  apply  in  the 
context  of  this  section  and  should  not  be 
confused  with  other  meanings  of  the 
term  major  source'  in  [parts  C  and  Dj 
of  the  Act"  (S.  Rep.  No.  228,  101st 
Cong..  1st  Sess.  150-51  (1989)). 
Moreover,  section  112  establishes  a  new 
regulatory  program  the  focus  of  which  is 
specific  hazardous  air  pollutants  at 
source  categories  to  be  determined  by 
EPA.  All  this  suggests  that  the  section 
302(j)  rulemaking  requirement  does  not 
apply  in  the  context  of  section  112,  and 
that  fugitive  emissions  must  therefore  be 
included  for  purposes  of  determining 


whether  a  source  is  major  under  section 
112(a)(1). 

The  current  part  70  rule  requires  that 
fugitive  emissions  be  included  in  the 
determination  of  major' sources  of 
section  112  poUutai^ts  under  paragraph 
..  (1)  of  the  definition  of  "major  source." 
•  althoughEPAacknowledges  that  the 
existing  language  may  be  unclear  in  this 
respect,  in  paragraph  (l)(i)  of  the 
definition  of  "major  source."  therefore, 
the  words  "including  fugitive 
emissions"  are  proposed  to  be  added  to 
clarify  that  fugitive  emissions  of  any 
hazardous  air  pollutant  listed  in  section 
11 2(b)  of  the  Act  must  be  counted  in 
calculating  the  source's  emissions  to 
determine  if  the  source  is  major  under 
section  112(a)(1). 

Pollutants  for  which  a  standard  has 
been  set  under  section  112  after  August 
7. 1980  are  included  in  the  list  of  HAP's 
in  section  112(b)  of  the  Act.  Fugitives 
for  those  pollutants  must  thus  be 
counted  in  detennining  whether  a 
source  is  major  under  paragraph  (l)(i)  of 
the  part  70  definitidn  of  "major  source." 

For  further  analysis  of  when  fugitives 
must  be  coimted  in  making  major  source 
determinations  under  the  Act,  see  in  the 
docket  for  this  rulemaking  (A-93-50) 
the  March  8. 1994  memorandum. 
"Consideration  of  Fugitive  Emissions  in 
Major  Source  Determinations"  from 
Lydia  Wegman.  Deputy  Director.  Office 
of  Air  Quality  Planning  and  Standards 
to  EPA's  Regional  Office  Air  Division 
Directors. 

c.  Support  facility.  A  clarification  of 
the  definition  of  "major  source"  is 
proposed  to  reflect  EPA's  intention  with 
respect  to  including  the  emissions  of 
support  facilities  when  detennining  if  a 
source  is  major.  The  preamble  to  the 
part  70  proposal  states  that  "*  •  *  any 
equipment  used  to  support  the  main 
activity  at  a  site  would  also  be 
considered  as  part  of  the  same  major 
source  regardless  of  the  2-digit  SIC  code 
for  that  equipment"  (56  FR  21724).  The 
discussion  goes  on  to  indicate  that 
greater  than  50  percent  of  the  output  of 
the  support  equipment  would  have  to  be 
dedicated  to  a  source  to  be  considered 
as  part  of  the  same  major  source.  The    ' 
proposed  clarification  would  establish 
the  term  "support  facility"  and  specify- 
that  emissions  from  such  a  facility 
would  be  included  with  the  source  it  is 
supporting  if  50  percent  or  greater  of  its 
output  were  dedicated  to  that  source. 

6.  Potential  to  Emit 

The  current  definition  of  "potential  to 
emit"  in  part  70  refers  to  limitations 
enforceable  by  the  Administrator. 
Several  petitioners  pointed  out  that 
federally-enforceable  potential  to  emit 
limits  are  enforceable  under  the  Act  bv 


the  Administrator  and  by  citizens.  The 
Administrator  agrees,  and  thus  proposes 
to  revise  the  definition  so  that 
limitations  are  considered  in 
determining  a  source's  potential  to  emit 
if  they  are  enforceable  by  the 
Administrator  and  citizens  under  the 
Act. 

7.  Responsible  Official 

The  definition  of  "responsible 
official"  is  proposed  to  be  revised  to 
allow  a  person  other  than  the  designated 
representative  to  be  the  responsible 
official  for  activities  not  related  to  acid 
rain  control  at  affected  sources.  The 
reason  for  this  proposed  change  is  that  , 
the  nature  of  the  responsibilities  of  a 
designated  representative  (e.g.. 
performing  allowance  account 
transactions)  has  prompted  many 
owT.ers  and  operators  of  affected  sources 
to  select  corporate  personnel,  in  lieu  of 
site  personnel,  to  act  as  their  designated 
representative.  Such  persons,  though, 
may  not  be  in  the  best  position  to 
handle  title  V  duties  not  related  to  acid 
rain.  This  revision,  therefore,  would 
allow  sources  to  designate  the 
appropriate  individual  to  carry  out  each 
responsibility.  Procedurally,  the 
designated  representative  would  still  be 
responsible  for  signing  all  documents 
relating  to  acid  rain  (e.g..  the  acid  rain 
permit  applications  and  revision 
requests)  and  would  be  authorized  to 
submit  them  directly  to  the  permitting 
authority  for  action  without  the  consent 
of  the  non-acid  rain  responsible  official. 
Similarly,  the  non-acid  rain  responsible 
official  may  carry  out  responsibilities 
not  related  to  the  acid  rain  program 
without  the  consent  of  the  designated 
representative. 

8.  Title  I  Modification 

As  previously  discussed,  the  failure  of 
the  current  rule  to  define  the  phrase 
"modification  under  any  provision  of 
title  I  of  the  Act."  has  caused  confusion 
and  controversy.  The  EPA  is  thus 
proposing  today  to  add  a  new  definition 
of  "Title  I  modification"  or 
"modification  under  any  provision  of 
title  I"  to  specify  that  it.  includes  minor 
NSR  actions. 

B.  Section  70.3— Applicability 

1.  Part  C  and  D  Sources 

Section  502(a)  of  the  Act  includes  in 
the  list  of  sources  required  to  obtain  a 
permit  "*  *  *  any  other  source, 
required  to  have  a  permit  under  part  C 
or  D  of  title  I.  •  *  *"  Although  this 
category  was  not  specifically  mentioned 
in  §  70.3(a).  EPA  notes  that  sources 
required  to  obtain  a  permit  under  part 
C  or  p  of  the  Act  are  also  major  sources 


which  are  subject  to  part  70.  Today's 
proposal  would  add  a  separate  item  to 
§  70.3(a)  with  respect  to  sources 
required  to  obtain  permits  under  parts  C 
and  D  to  make  it  parallel  with  the  Act 

2.  Nonmajor  Sources 

Sections  70.3(a)  (2)  and  (3)  of  the 
current  part  70,  as  part  of  the  list  of 
sources  that  must  obtain  permits  under 
part  70,  refer  to  any  source,  including  an 
"area"  source  subject  to  a  standard, 
limitation,  or  other  requirement  under 
sections  111  and  112  of  the  .^ct, 
respectively.  Section  70.3(b)(1)  then 
refers  to  source?  that  are  not  major  being 
eligible  for  an  e.vemption  from 
permitting.  Essentially,  "area  source" 
and  "nonmajor  source"  mean  the  same 
thing  for  purposes  of  part  70  and 
language  is  proposed  to  be  added  to 
§§  70.3(a)  (2)  and  (3)  to  clarify  this 
point. 

3.  Section  U2{r)  Pollutants 

Currently.  §  70.3(a)(3)  requires  any 
source  subject  to  a  standard  or  other 
requirement  under  section  112  of  the 
Act  to  obtain  a  part  70  permit  unless  it 
would  be  subject  to  part  70  solely 
because  it  is  subject  to  regulations  or 
requirements  under  section  112(r). 
Section  112(r)(3)  requires  EPA  to 
promulgate  a  list  of  regulated  substances 
and  thresholds  for  the  prevention  of 
accidental  releases.  Section  112(r)(4) 
establishes  criteria  for  the  development 
of  the  list  of  regulated  substances, 
focusing  on  acute  effects  which  result  in 
serious  off-site  consequences,  rather 
than  chronic  effects.  As  a  result,  many 
of  the  substances  that  EPA  listed  in  40 
CFR  68.130  pursuant  to  section  112(r)(3) 
(59  FR  4478  (January  31,  1994))  are  not 
regulated  elsewhere  under  the  Act. 

Questions  have  been  raised  as  to 
whether  section  70.3(a)(1).  which 
provides  that  "any  major  source"  is 
subject  to  the  permit  rule,  requires  that 
sources  that  have  major  source  levels  of 
section  112(r)  pollutants  must  be 
permitted.  Setting  aside  the  issues  of 
whether  and  how  major  source  status  is 
to  be  determined  for  section  ll^ir) 
purposes,  section  112{r)(7)(F)  exempts 
from  title  V  permitting  requirements  anv 
source  that  would  be  subject  to  title  V 
only  as  result  of  being  subject  to  section 
112(r)  requirements.  That  section 
provides  that  "(nlotwithstanding  the 
provisions  of  title  V  or  this  section,  no 
stationar)'  source  shall  be  required  to 
apply  for.  or  operate  pursuant  to.  a 
permit  issued  under  such  title  solely 
because  such  source  is  subject  to 
regulations  or  requirements  under  this 
subsection."  It  is  thus  clear  that  even  if 
a  source  could  be  considered  a  "major 
source"  for  section  112(r)  purposes,  it 
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would  not  be  subject  to  titlii  V 
permiUing  on  that  basis  alone.  The  EPA 
proposes  to  revise  section  70.3(a)  to 
clarify  this  point 

C.  Section  70^4~-State  Pro^nirn 
Submittals  and  Transition 

1 .  Group  Processing 

The  reference  in  section  70.4|b)(3)(\i) 
to  the  ISO-day  time  limit  for  group 
processing  of  minoi  purmit 
modifications  is  proposfxi  to  be  deleted 
since  the  proposed  minor  permit 
revision  provisions  would  make  it  no 
longer  applicable.  See  the  discussion' 
above  on  the  propos«d  changes  to  the 
permit  revision  provisions. 

2.  ludicial  Review  Time  Periud 

Section  70.4(b)(3;(xii)  in  the  current 
part  79  requires  that  a  program  may    , 
allow  a  period  of  no  more  than  90  days 
for  filing  petitions  for  judicial  review 
after  a  final  permit  action  or  afier  new 
groimds  for  review  arise.  Several 
petitioners  pointed  out  that  the  90-day 
limit  is  shorter  than  that  provided  by 
some  State  or  local  statutes.  They 
argued  that  it  is  inappropriate  'or  the 
Federal  Government  to  be  req'iiring 
shorter  statutes  of  limitation  than  those 
provided  by  State  or  local  law 

The  Agency  included  the  90-day  hmit 
in  the  current  rule  to  ensure  the  fjiiality 
of  permit  terms  and  conditions.  Without 
such  a  limit,  challenges  to  perrnit  terms 
and  conditions  would  Likely  take  place 
in  the  context  of  enforcement  actions. 
thus  undercutting  the  title  V  purpose  of 
improving  the  enforceability  of  Act 
requirements.  The  Act  itself  contains 
such  a  limit  on  judicial  review  of  EPA 
rules  (see  .section  307). 

At  the  same  time,  EPA  wants  to  build 
on,  and  not  unnecessaxily  disrupt.  State 
and  local  programs.  The  Agency 
believes  that  a  judicial  review  time  limit 
of  125  days  from  the  date  a  permit  is 
issued  or  revised  would  not  require  any 
State  or  local  ag'?ncy  to  revise,  applicable 
Stale  or  local  statutes  of  Umitation. 
Leng'.H  ling  the  period  forobtiiining 
judicial  .'eview  to  125  days  should  not 
significantly  undermine  the  g.oal  of 
obtaining  finality.  The  Agency  thus 
proposes  to  revise  the  current  rule  to 
extend  the  allowable  judicial  rf^view 
period  to  125  days.  As  under  the  current 
rule,  permitting  authorities  would  be 
free  to  establish  shorter  time  periods. 

3.  Program  Revision 

Section  70.4.  of  the  current  rule 
contains  provisions  governing  vvhen  and 
how  operating  permits  programs  are  to   . 
be  revised.  As  explained  in  section 
70.4(i),  Slate  or  local  programs  may 
need  to  be  revised  when  the  relevant 


Federal  or  State  or  local  statutes  or 
regulations  are  revised;  Today's  notice 
proposes  a  number  of  revisions  to  the 
Federal  regulations  establishing  the 
minimuni  elements  of  operating  permits 
programs  that,  if  promulgated,  will 
require  revisions  of  those  permit 
programs.  In  this  section  of  the 
preamble,  EPA  is  also  proposing  a  few 
changes  to  the  provisions  that  will 
govern  peimitting^ authority  efforts  to 
revise  their  programs. 

The  Ageney  proposes  to  consolidate 
the  provisions  governing  operating 
permits  program  revisions  in  section 
70.4(i)  and  to  set  deadlines  for 
submission  of  program  revisions  to  EPA 
for  approval.  Specifically,  EPA  proposes 
to  delete  the  second  sentence  of  section 
70.4,  which  requires  permitting 
authorities  to  submit  permit  program 
revisions  as  needed  in  response  to  part 
70  revisions  within  1 2  month-s  of  EPA 
promulgating  the  part  70  revisions  or 
such  other  time  as  the  Administrator 
authorizes.  That  sentence  would  be 
replaced  by  deadlines  established  in 
section  70.4(i)  for  submission  of  various 
types  of  program  revisions  to. EPA. 

Where  a  permitting  authority  could 
revise  its  program  to  comport  with  part 
70  revisions  without  changing  Stale  or 
local  law  or  regulations,  the  permitting 
authority  would  be  required  to  submit 
its  revisions  within  180  days  ofthe 
publication  ofthe  part  70  revLsions. 
Where  a  change  in  State  or  local' 
regulations  were  needed,  the  permitting 
authority  would  have  up  to  12  months 
to  submit  the  revisions.  Where  statutory 
changes  were  needed,  the  permitting 
authority  would  have  up  to  2  years  to 
complete  the  necessary  changes. 
Notwithstanding  these  deadlLies,  the 
Administrator  could  set  other  deadlines 
as  appropriate.  This  graduated  series  of 
timeframes  reflects  the  probable  effort 
needed  by  State  and  local  agencies  to 
accomplish  different  types  of  program 
revisions.  Where  State  legislatures  meet 
only  every  2  years,  however.  2  years 
may  not  be  enough  time.  The 
Administrator  could  provide  a  longer 
timeframe  in  stich  an  instance  under  the 
proposed  revisions  to  §  70.4li). 

4.  Savings  Provision 

Several  Slate  and  local  permitting 
authorities  have  raised  qyestions  and 
concerns  about  the  effect  that  revisions 
to  part  70  will  have  on  the  Agency's 
approval  of  operating  permits  pnigrams 
that  were  developed  in  light  of  the 
current  rule.  While  a  number  of  State 
and  local  authorities  have  yet  to  submit 
their  part  70  programs  to  EPA  for 
approval-,  many  have  submitted  their 
programs  and  ail  State  and  local 
authorities  have  nelied  on  the  current 


rule  in  designing  their  programs.  Many 
permitting  authorities  have  expressed 
the  concern  that  if  EPA  were  to  base 
program  approval  decisions  on  the 
revised  part  70,  most  if  not  all  submitted 
programs  would  be  disapproved: 

The  Agency  recognizes  this  timing 
concern  and  is  proposing  a  new 
paragraph  (j)  to  be  added  to  §  70.4  to 
govern  how  submitted  programs  that 
were  developed  based  on  the  current 
part  70  would  be  reviewed  by  EPA  aSt;j 
promulgation  ofthe  part  70  revisions. 
The  proposal  would  allow  State  and 
local  agencies  to  submit  programs  based 
on  the  cmrent  part  70  for  up  to  6 
months  after  promulgation  ofthe 
revised  part  70.  The  EPA  would  then 
evaluate  those  programs  under  part  70 
as  originally  promulgated.  The 
permitting  authority  could  also  request 
that  its  program,  or  portions  of  it,  hs 
judged  against  the  revised  part  70. 

Programs  receiving  approval  based  on 
the  originally  promulgated  part  70 
would  still  have  to  be  revised  to 
conform  with  the  revised  part  70  in 
accordance  with  the  schedule  being 
proposed  in  §  70.4(i)  for  program 
revisions.  Programs  submitted  after  the 
6-month  period  would  be  evaluated 
against  only  the  revised  part  70. 

The  EPA  believes  it  may  provide  for 
such  "grandfathering'"  of  permit 
programs  developed  and  submitted 
pursuant  to  part  70  as  originally 
promulgated  (see  Siena.  Club  v.  SPA. 
719  F.2d  436  (D.C  Qr.  1982),  cert, 
denied*,  468  U.S.  1204  (1984)  and 
memorandum  from  Gerald  Emisun.  June 
27,  1088,  "Grandfathering  of 
Requirements  for  Pending  SIP- 
Revisions").  First,  the  proposed  changes 
to  the  part  70  provisions  for  permit 
revisions  would  represent  a  significant 
departure  from  the  regime  undbr  which 
permitting  authorities  are  currently 
required  to  develop  programs. 
Permitting  authorities  will  need 
adequate  time  to  develop  program 
jevi.sions  consistent  with  the  new 
requirements  and  could  not  reasonably 
be  expected  to  convert  their  programs  tn 
the  new  system  'mmcdiately.  Second. 
EPA  recognizes  that  the  process  for 
developing  part  70  programs  is  \\m\^ 
consuming,  and  does  not  wish  to 
inadvertently  punish  State  and  locitl 
agencies  that  have  refied  on  the  existjog 
nde  in  developing  programs  for 
submittal  to  EPA.  Third,  EPA  does  not  . 
believe  there  is  a  strong  statutory 
interest  in  applying  the  revised  part  70- 
immediately  upon  promulgation, 
especially  where  St.-ite  and  local 
agencies  have  developed  and  submitted 
programs  in  good  faith* based  on  the 
current  ndo. 
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.  Other  reasons  also  strongly  support  a 
6-month  transition  period.  Some  State 
and  local  agencies  may  be  submitting 
initial  part  70  programs  in  1995.  To 
require  review  of  those  programs  under 
the  revised  part  70  could  result  in 
imposition  of  a  Federal  program  since 
programs  submitted  based  on  the 
current  part  70  would  not  likely  be 
approvable  under  the  proposed  revised 
part  70.  The  proposed  6-month      • 
grandfathering  period  allows  EP.A  a 
reasonable  opportunity  to  approve 
programs  developed  under  the  current 
part  70  and  avoid  unnecessary 
imposition  of  a  Federal  program. 

The  EPA  solicits  comment  on  the 
appropriateness  ofthe  proposed 
grandfathering  provision  and  the 
adequacy  of  a  6-month  period  following 
promulgation  during  which  permitting 
authorities  could  submit  programs 
based  on  current  part  70.  The  EPA  also 
solicits  comment  on  the  need  for 
grandfathering  considering  other 
options  that  could  be  provided,  such  as 
postponing  the  effective  date  Of  the 
revised  part  70  (as  discussed  in  the 
following  section). 

5.  Phase  In  of  New  Requirements 

As  previously  discussed,  to 
accommodate  the  workload  associated 
with  making  regulatory  and  legislative 
changes.  EPA  proposes  to  allow 
permitting  authorities  a  period  of  up  to 
2  years  after  promulgation  of  part  70 
revisions  to  submit  revisions  of  their 
part  70  programs.  This  is  of  particular 
importance  because  revisions  to  part  70 
are  likely  to  occur  in  two  or  more 
phases  and.  in  addition,  many 
permitting  authorities  will  have  to 
develop  and  submit  program  revisions 
to  address  deficiencies  identified 
through  the  interim  approval  process. 
Most  State  and  local  agencies  would 
like  the  effect  of  these  revised  part  70 
provisions  and  the  next  series  of 
revisions  to  be  phased  in  such  a  way 
that  existing  programs  are  not  disrupted. 

The  EPA  Delieves  that  avoiding  undue 
disruption  to  State  and  local  programs 
is  important  to  program  continuity  and 
helps  reduce  uncertainty.  The  EPA  also 
believes  that  there  is  sufficient 
flexibility  in  the  Act  (particularly  after 
a  permit  program  meeting  the  current 
part  70  is  in  place)  to  provide  for  a 
reasonable  transition  to  the  revised 
procedures  for  permit  revisions  and  any 
changes  in  the  requirements  relating  to 
the  content  of  issued  permits.  This  issue 
as  it  pe.rtains  to  changes  in  permit 
content  is  not  critical  with  respect  to 
today's  proposal  since  it  would  not 
impose  significant  new  permit  content 
requirements.  In  subsequent 
rulemaking,  however.  EPA  may  address 


one  or  more  aspects  of  permit  content. 
The  EPA  soliciti  comment  on  how 
specifically  to  balance  the  need  to 
implement  revisions  to  part  70 
expeditiously  with  the  need  to  avoid 
undue  disruption  of  Stale  or  local 
programs  submitted  under  the  current 
part  70.  For  changes  in  permit  content 
requirements,  any  approach  to  balance 
these  needs  should  minimize  the 
workload  that  would  be  required  to 
reopen  and  reissue  permits  before  their 
renewal  and  to  expedite  the  required 
updates  to  permits  at  the  first 
convenient  time. 

■     One  possible  approach  to  upgrading 
permit  content  would  bfe  to  defer 
generally  the  incorporation  of  new, 
more  restrictive  requirements  created  by 
revisions  to  part  70  until  renewal  of 
issued  part  70  permits.  Another 
approach  would  be,  after  the  effective 
date  of  the  revised  State  or  local 
program  but  before  the  permit  renewal 
date,  for  permit  revisions  processed 
through  the  significant  permit  revision 
process  to  include  during  that  process 
incorporation  of  the  additional 
requirements  created  by  the  part  70 
revisions.  In  all  cases,  the  permit  shield 
would  not  preclude  EPA,  citizens,  and 
the  permitting  authority  from  enforcing 
any  applicable  requirement  to  which  the 
source  would  be  subject  outside  the  part 
70  permit. 

The  EPA  solicits  comment  on  these 
suggested  approaches  to  phasing  in  new 
permit  content  requirements  and  the 
legal  basis  for  them.  With  regard  to  new- 
permit  revision  procedures.  EPA  is  not 
today  proposing  to  allow  permitting 
authorities  to  phase  them  in.  However. 
EP.A  sohcits  comment  on  the  need  to 
provide  such  relief  The  EPA  solicits 
comment  on  whether  such  relief  is 
needed  to  address  potential  adverse 
impacts  to  permitting  authorities.  The 
Agency  belu;ves  that  there  are  widely 
differing  State  and  local  situations  for 
implementing  the  new  permit  revision 
procedures.  If  this  is  of  concern,  one 
approach  that  promotes  equitable 
treatment  of  these  different  situations  is 
to  prescribe,  as  previously  outlined. 
var\-ing  deadlines  for  the  submittal  of 
program  revisions  depending  on  how 
difficult  it  is  to  development  them  (e.g.. 
12  months  for  a  State  or  local  agency  to 
accomplish  rulemaking  which  does  not 
itself  require  prior  changes  to  enabling 
legislative  authority).  Another  approach, 
would  be  to  establish  one  date  by  which 
all  agencies  would  have  to  implement 
the  new  permit  revision  procedures. 
Permit  issuance,  renewal,  or  revision 
would  be  subject  to  the  permitting 
authority's  existing  part  70  program 
until  implementation  of  the  new 
requirements  by  the  agency,  which 


could  be  before  but  not  after  the 
national  date.  Setting  such  a  date  would 
create  national  consistency,  but  would 
require  that  all  permitting  authorities 
act  in  time  for  EPA  to  approve  their 
programs  by  the  date.  The  EPA  solicits 
comment  on  this  approach  and  what 
any  such  date  should  be 

In  addition  to  the  concern  over 
impacts  to  permitting  authorities,  the 
Agency  is  also  concerned  with  the 
potential  transitional  problems  for 
sources.  Sources  may  include  in  their 
permit  applications,  and  have  adopted 
into  their  permits,  terms  and  conditions 
designed  with  an  understanding  of 
which  permit  revision  tracks  would  be 
used  to  process  changes  at  their  facility 
and  what  other  changes  would  qualif>' 
for  off-permit  treatment.  Such  sources 
may  wish,  and  need  the  opportunity,  to 
redesign  their  permit  terms  and 
conditions  when  the  proposed  four- 
track  permit  revision  system  is  adopted 
by  the  permitting  authority,  if  the  new 
permit  revision  system  is  not  phased 
into  effect.  The  EPA  solicits  comment 
on  whether  additional  relief  should  be 
provided  for  sources  that  find 
themselves  in  this  situation. 

6.  Processing  Time  for  Early  Reductions 

A  minor  change  is  proposed  with 
respect  to  permitting  authority  action  on 
permit  applications  containing  early 
reduction  demonstrations.  In  the  current 
part  70  at  §  70.4(b)(ll){iii),  State  and 
local  programs  are  required  to  include  a 
transition  plan  providing  final  action 
within  9  months  on  any  complete, 
initial  permit  application  containing  an 
early  reductions  demonstration 
(pursuant  to  section  112(i)(5)  ofthe 
Act).  Today's  proposal  would  revise  the 
interval  for  final  action  on  such 
applications  to  12  months.  Although  it 
is  imperative  that  sources  participating 
in  the  Early  Reductions  Program  receive 
timely  action  on  their  permit 
applications,  the  original  9-month 
action  requirement  would  in  many  cases 
be  too  short  for  adequate  processing  of 
the  permit  application  by  the  permitting 
authority,  especially  considering  the 
time  needed  for  public  review  of  draft 
permits.  The  proposed  12-month  final 
action  requirement  would  be  consistent 
with  a  similar  requirement  for  action  on 
specialty  permit  applications  under 
proposed  40  CFR  part  71  subpart  B, 
which  provides  for  interim  Federal 
issuance  of  specialty  title  V  permits  to 
sources  participating  in  the  Early 
Reductions  Program  until  permitting 
authorities  can  begin  issuing  permits  to 
such  sources. 

The  12-month  period  for  final  action 
on  applications  containing  early 
reductions  demonstrations  also  has  been 
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proposed  as  a  requirement  under 
§j70.7(a)(2).  This  change  is  necessary 
because  permit  applications  (or 
applications  for  permit  revision)  under, 
the  Early  Reductions  Program  fhay 
continue  to  be  received  by  the  title  V 
permitting  authority  well  after  the 
transition  period,  (possibly  until, around 
the  year  2000),  and  these  later 
applications  must  be  processed  just  as 
quickly  as  those  submitted  during  the 
transition  period. 

D.  Section  70.5 — Permit Applhjitions 

I.  Complete  Application' 

Section  70.3{a)(2)  of  the  current  rule 
provides  for  eritwria  and'  procedures  for 
determining  when  a  permit  application 
is  cnrnpletfe.  It  specifies  that  unless  the- 
permitting  authority  determines  that  the 
application  is  not  complete  within  60 
days  of  receiving  it,  the  application  is 
deemed  complete. 

Hi  response  to  a  concern  raised  by  one 
of  the  permits  case  petitioners,  EPA 
wants  to  clarify  that  the  permitting 
authority  may  deem  an  application 
complete  if  it  contains  the  information 
needed  for  the  permitting  authority  to 
begin  processing  the  application.  Thu 
applicadaa  should  contain  the 
information  it  is  required  to  contain 
under  §  70.5(c),  but  the  permitting 
authority  need  not  ensure  that  the 
appHcation  contains  all  of  the 
information  that  the  permitting 
authority  ultimately  finds  necessary  to 
issue  a  permit  Consistent  with  its 
original  intent,  §  7Q.5(a)(2)  is  today 
proposed  to  be  revised  to  provide 
expressly  for  the  permitting  authority  to 
deem  complete  an  application  which 
contains  iiifonnation  sufficient  to  allow 
the  permitting  authority  to  begin 
processing  the  application. 

The  proposal  would  allow  the 
permitimg  authority  considerable 
flexibility  to  obtain  additional 
information  in  recognition  of  the  fact 
that  it  and  sources  are  Ukely  to  discover 
the  need  for  additional  information  as 
the  permitting  process  progresses  and 
that  information  to  address  certain 
applicable  requirements  (particularly 
those  with  future  compliance  dates)  will 
only  be  available  in  the  future.  While 
§  76.5(c)  requires  that  a  part  70  pijrmil 
application  for  a  subject  source 
comprehensively  address  all  applicable 
requirements  of  the  source,  the 
permitting  authority  under  today's 
proposal  would  retain  considerable 
discretion  in  deciding  the  amoimt  of 
information  needed  ^r  the 
completeness  determination.  The 
following  illustrates  the  degree  of 
flexibility  that  EPA  beUeues  would,  be 
availabln. 


Under  the  proposed  rule^ravisions,  a 
permitting  authority  could,  provide  that 
an  application  for  a  sourca  with,  an 
applicable  requirement  with  a  future 
compliance  date  is  complete  enough  for 
processings  if  it  contains  (lO.a'  statement 
acknowledging  the  applicability  of  the 
requirement,  and  (2)  an  acceptable 
schedule  for  submitting  the  more 
detailed  information  necessary  to  define 
its  compliance.  This  approach  would 
allow  the  source  to  defer  the  submittal 
of  information  that  is  not  otherwise 
required  at  this  time  and  that  may  be 
based  on  complicated  control  choices 
still  open  to  the  source.  Such  an^ 
approach  for  applications  would  be 
similar  to  EPA's  proposedi  approach  for 
incorporating  MACT  standards  into  part 
70  permits  (see  se<;tion  m.E.9.  of  this 
preamble). 

In  addition,  a  permitting  authority 
would  have  the  flexibility  to  make 
completeness  determinations  consistent 
with  its  approved  transition  plan.  That 
is,  permitting  authorities  could  require 
sources  schedided  for  pennit  issuance 
in  years  2  and  3  of  the  initial.  phese*in 
of  their  program  to  submit  less  detailed 
applications  than  those  sources 
scheduled  for  pennit  issuance  in  the 
fiist  year,  provided  that  the  minimum 
requirements  of  §  70.5(c)  are  met.  andi 
that  the  required  information  is 
subsequently  submitted  to  the 
permitting  authority  to  allow  permit 
issuance  consistent  with  §§  70.7  and 
70.8.  Such,  an  approach  again  would 
meet  the  requireraents  of  §  70.5(a)  as 
welias  assure  needed  flexibihty  to  State 
and  local  agencies  as  they  start  up  their 
approved  part  70  programs. 

The  EPA  sohcitfi  comment  on  its 
proposal  to  allow  these  options  for 
allowing  additional  flexibility  to 
permitting  autiiorities  in  determiniiig 
complete  applications  after  certain 
minimum  criteria  are  met.  In  particular, 
the  .Agency  is  interested  in  receiving 
comment  on  how  well  its  proposal 
addresses  concerns  over  application 
content  during  the  initial  phase-in  of 
State  and  local  programs. 

2.  Identification  of  Units 

An  addition  to  §  70.5(i;)(7)  is  pnjposed 
to  make  it  consistent  with  the  proposed 
permit  revision  procedures.  Under  the 
proposed  change,  a  pennit  application 
would  identify  any  units  that  were 
eligible  for  amissions  trading  or  were 
eligible  for  the  de  minimis  permit 
revision  process.  See  the  discu.ssion 
above  on  proposed  permit  nrvision 
procedures  under  §  70.7. 

3.  Compliance  Information 

Sectioa5030»)  of  the  Aut  requin^s  that 
a  .sources  include  in  its  pennit 


application  a  compliance  plan 
describing  how  it  will  comply  witil<  thtt 
applicable  requirements  to  whidl  it  is 
subject  and  including  a  schedule  o£ 
compliance.  The  current  rule 
implements  that  provision  at  §  70.3(i:)(S) 
by  cequiriug  that  a  source  submit  a^ 
complifmce  plan  and  schedule  that  fur 
requirHraents  with  which  the  suume  is 
already  in  compliance,  ai  statement  tn 
that  effect,  and  for  requirements  f«) 
which  the  source  will  first  becomn 
subject  during  the  permit  term,  a' 
statement  that  the  source  will,  comply 
with  those  requirements. 

State  petitioners  in  the  permits  caeMt 
expressed  concern  that  the  ruliB  might  h<.- 
read  to  prohibit  permitting  authorities 
from  requiring  compliance  plans  and' 
schedules  that  contained  more 
information  and  enforceable  milestonns 
than  those  required  by  the  nile.  The- 
Agency  wishes  to  make  clear  that'  th« 
permits  rale  in  general,  and  the 
compliance  plan' and  schedule 
provision  in  particular,  only  establish 
minimiun  requirements  for  State  en" 
local  permit  programs.  State  and  lo«wl! 
permitting  authorities  are  free  to 
prescribe  mora  stringent  permitting 
requirements,  including  more  extnnsivi' 
compliance  plan  and  schedule 
requirements. 

E.  Section  70.6— Permit  Content 

1.  Clartfication  of  EPA's  View  on 
Referencing  of  Requirements 

Petitioners  have  asked  for  clarifiualiun 
as  to  how  much  of  the  permit  content 
required  by  §  70.6  may  be  referenced 
rather  than  be  required  to  reside  in.  the 
permit.  The  EPA  did  not  address  this 
issue  in  the  July  21,  1992  preamble; 
however,  the  Agency  did  respond  to 
comments  on  this  issue  in  the 
■'Technical  Support  Document  fur  title 
V  Operating  Permit  Programs."  May 
1992,  which  is  in  public  docket  niunher 
A-9G-33  for  the  final  part  70 
nilemaking.  In  that  document,  EPA 
states  that  emission  limit,  test  meLho<l, 
aiul  monitoring  and  recordkeeping 
requirementi3  should  within  reason  be 
placed  in  the  permit.,  rather  than 
referenced.  The  Agency  also  stated' that 
referencing  may  be  appropriate, 
however,  where  the  test  method  is  tou 
cumbersome  to  be  placed  entirely  in  the 
permiL 

To  clarify  its  position  on  this  issue, 
EPA  notes  that  certain  elements  muiit  be 
included  in  the  permit  Section  3U4(a): 
states  that  each  pennit  "shedl  include 
enforceable  emission  limitations  andi 
standaitds"  and  "sudr  otheir  conditions 
as  are  necessary  to  assure  complianae 
with  the  applicable  requirements."  In 
adtiiliun.  section  304(c):  requires  each. 
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permit  to  "set  forth  inspection,  entry, 
monitoring,  compliance  certification, 
and  reporting  requirements  to  assure 
compUance  with  the  permit  terms  and 
conditions."  The  EPA  believes  these 
provisions  place  limits  on  the  type  of 
information  that  need  not  be  contained 
in  the  permit  and  can  be  referenced. 
Clearly,  each  emission  limit  with  its 
basis  of  origin  must  expressly  be 
included  in  the  permit.  In  addition,  the 
permit  must  contain  monitoring, 
compliance  certification,  and  reporting 
requirements  necessary  to  assure 
compliance  with  the  emission  limit. 
A  key  principle,  then,  is  that  any 
referenttci  provision  must  not  interfere 
with  the  enforceability  of  other  permit 
terms  and  conditions.  This  means  that 
the  reference  citation  must  be  free  of 
ambiguity  regarding  apphcabihty.  Thus, 
requirements  may  be  referenced  only 
where  their  apphcability  to  the  source  is 
clearly  beyond  dispute.  Referencing 
should  not  allow  enforcement  of  the 
permit  to  be  compromised,  for  example, 
by  a  defense  by  the  source  that  it  is 
using  an  alternative  provision  in  the 
referenced  pro-vision.  Such  ahematives 
must  be  expressly  included  in  the 
permit. 

Current  practices  in  some  State  and 
local  permit  programs  would  clearly  not 
meet  this  principle.  Same  State  and 
local  permits  have  simply  referenced 
the  applicable  requirement  without 
expressly  including  emission 
limitations,  monitoring,  reporting,  and 
other  requirements.  The  EPA  believes 
such  a  practice  is  inadequate  to  meet  the 
requirements  of  sections  504  (a)  and  (c). 
For  example,  it  would  be  insufficient  to 
cite  "Subpart  WV  of  the  NSPS"  as  the 
apphcable  requirement  for  a  source 
without  also  irestating  in  the  permit  the 
emisfiion  limitations,  monitoring 
requirements,  the  applicable  test 
method,  or  other  compliance  terms  from 
the  NSPS. 

On  the  other  hand.  EPA  recognizes 
that  when  used  appropriately  by 
permitting  authorities,  referencing  may 
support  enforcement  of  permit  terms 
and  meet  the  requirements  of  sections 
504  (a)  and  (c).  hi  addition,  referencing 
could  help  reduce  the  size  of  the  pennit 
and  eliminate  the  unnecessary 
restatement  of  technical  procedures. 

Referencing  appears  to  be  generally 
appropriate  for  (1)  test  methods.  (2)  " 
definitions,  (3)  startup,  shutdown,  or 
malfunction  requirements  or  plans,  and 
44)  detailed  emission  calculation 
protocols.  For  example,  it  would  be 
appropriate  for  a  permit  to  require  that 
testing  be  performed  using  EPA  method. 
25,  without  containing  the  detailed 
provi.iions  of  method  25,  or  the  permit 
e  ould  require  that  a  source  comply  with 
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startup,  shutdown,  and  malfunction 
requirements  of  the  SIP  and  cite  the 
section  of  the  SIP  containing  those 
requirements.  It  would  not  be 
appropriate,  however,  merely  to  cite  a 
regulation  containing  procedures  for 
determining  emission  limits,  such  as  a 
process  weight  curve.  The  pennit  would 
need  to  include  the  specific  emission 
limit  that  applies  to  the  source  or  unit 
covered  by  the  prrmit.  It  would  have  to 
include  the  results  from  the  procedure 
and  could  not  simply  cite  the  procedure 
itself.  The  EPA  solicits  comment  on 
other  tj-pes  of  requirements  for  which 
reierencing  would  be  appropriate. 

The  EPA  also  solicits  comment  on  any 
criteria  that  would  be  necessary  for 
adequate  citation  of  referenced 
requirements.  One  possible  criteria 
might  be  the  date  of  the  adopted  rule 
being  referenced.  The  EPA  soficits 
comment  on  an  approach  in  which  the 
permit  would  cite  tbe  date  of  the 
referenced  requirement,  but  also  would 
reference  any  subsequent  revisions  to 
the  requirement.  This  would  provide  for 
automatic  updating  of  the  referenced 
requirement  when  test  methods  or  other 
requirements  residing  outside  of  the 
permit  are  revised,  and  avoid  the  heed 
to  revise  the  j>ermit 

F.  Section  70.7— Permit  Issuance, 
Henewol,  Reopenings,  and  Revisions 

1.  New  Applicable  Requirements 

The  July  21,  1992  preamble  to  the 
current  nUe  (57  FR  32275)  included  a 
discussion  of  EPA's  intent  to  revise  part 
70  in  the  future  to  provide  for  a  system 
of  grandfathering,  whereby  - 
requirements  that  are  promulgated  or 
approved  late  in  the  permit  issuance  or 
renewal  process  may  be  incorporatt^d 
into  the  permit  after  issuance  or 
renewal.  This  discussion  was  a  response 
to  concerns  expressed  by  permitting 
authorities  late  in  the  part  70 
rulemaking  process  that  the 
promulgation  of  new  requirements, 
particularly  by  EPA,  could  significantly 
delay  individual  permit  actions,  Dt'lay 
could  occur  because  of  the  part  70 
requirement  that  any  permit  issued  or 
renewed  must  assure  compliance  with 
all  applicable  requirements,  and 
because  incorporation  of  requirements 
promulgated  during  or  after  the  public 
comment  j>eriod  for  permit  issuance  or 
renewal  would  require  another  round  of 
public  and  EPA  review.  These 
permitting  authorities  argued  that 
implementation  of  title  V  and  the  Act 
would  be  enhanced  if  the  permit  could 
be  issued  on  schedule  and  the  new 
applicable  requirements  be  incorporated 
through  a  permit  reopening. 


While  EPA  was  sjTnpathetic  to  these 
concerns,  it  was  not  able  to  take  action 
in  the  final  part  70  rule  because  the 
issue  had  not  been  properly  noticed  in 
the  proposal,  nor  had  it  been  raised  in 
comments  submitted  during  the 
comment  period.  However,  permitting 
authorities  have  continued  to  express 
these  concerns  to  EPA  since 
promulgation  of  part  70.  The  EPA  is 
therefore  taking  this  opportunity  to 
propose  revisions  to  part  70  that  wo.jl.i 
address  this  concern. 

Since  promulgation  of  the  current  p«rt 
70,  EPA  has  learned  that  the  pofenti.-jl 
for  delay  is  even  greater  than 
anticipated  due  to  the  fact  that  the 
majority  of  States  must,  as  a  matter  of 
State  constitutional  law,  conduct 
rulemaking  to  adopt  a  Federal  standard 
before  incorporating  the  standard  into 
the  permit.  Although  the  time 
associated  with  administrative 
rulemaking  varies  among  State  and  lo<  h] 
agencies,  the  need  for  this  additional 
step  could  typically  add  several  months 
up  front  before  the  permitting  authority 
could  issue  a  draft  pennit  reflecting  the 
new  requirement. 

Today's  notice  proposes  a  system  in  a 
new  §  70.7(a)(7)  similar  to,  though  less 
complex  than,  that  discussed  in  the  July 
21,  1992  preamble.  The  proposal  would 
allow  requirements  promulgated  or 
approved  by  EPA  following  the  issuance 
of  the  draft  permit  to  not  be 
incorporated  in  the  version  of  the 
permit  that  is  subsequently  issued  and 
effective.  The  proposal  would  place  two 
conditions  on  this.  First,  the  permitting 
authority  would  have  to  commence 
action  prior  to  issuance  of  the  permit  to 
reopen  the  permit  to  incorporate  the 
new  requirements.  This  reopening 
process  and  subsequent  reissuance  of 
the  permit  would  have  to  be  completed 
within  18  months  of  approval  or 
promulgation  of  the  new  apphcable 
requirement  as  required  by  §  70.7(i). 
Second,  the  permit  that  is  issued  must 
indicate  that  the  permit  is  being 
reopened  for  this  purpose. 

Tne  EPA  believes  this  approach  is 
consistent  with  the  Act.  Section  504(a) 
requires  that  each  permit  include 
conditions  necessary  to  assure 
compliance  with  applicable 
requirements.  Today's  proposal  riHlu€*?s 
the  likelihood  of  delayed  issuance  of 
permits.  By  allowing  the  issued  p«?rmit 
to  address  only  the  requirements  that 
-were  appUcable  at  the  ti.me  of  draft 
permit  issuance,  these  requirements  will 
be  reflected  in  an  effective  part  70 
permit  sooner  than  would  be  the  case  if 
part  70  procedures  had  to  be  repeated  to 
incorporate  the  new  requirements. 

This  potential  for  delay  is  increased 
for  those  permitting  authorities  that 
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must  first  conduct  rulemaking  before 
procedures  to  incorporate  the  new 
requirement  can  t)egin.  Conceivably, 
this  delay  could  be  repeated  numerous 
times.  This  clearly  would  frustrate  the 
purposes  of  section  504(a)  if  the 
permitting  authority's  ability  to  issue  an 
effective  part  70  permit  were  hampered 
in  this  way.  By  removing  this  obstacle, 
the  proposed  rule  would  also  further  the 
purposes  of  section  502(b)(6).  which 
requires  that  permit  issuance 
procedures  be  "expeditious."  as  well  as 
section  503(c),  which  requires  that 
permit  actions  be  completed  within  18 
months. 

This  approach  is  also  consistent  with 
section  502(b)(9)  of  the  Act.  which 
requires  that  a  permit  be  reopened  to 
include  requirements  promulgated  by 
the  EPA  "after  the  issuance"  of  a  permit. 
Although  this  could  be  read  to  imply 
that  requirements  promulgated  before 
permit  issuance  must  be  included  in  the 
permit  before  issuance  of  an  effective 
permit  may  occur,  the  EPA  believes  the 
term  "issuance."  as  used  in  this 
provision,  may  also  be  read  to  refer  to 
issuance  of  the  draft  permit.  This 
reading  results  in  a  more  rational  system 
for  incorporation  of  new  requirements, 
and  avoids  the  delays  referred  to  above 
that  would  frustrate  the  purposes  of  title 
V. 

An  additional  benefit  of  today's 
proposal  is  that  it  is  consistent  with  an 
overarching  principle  of  the  Act  that 
implementation  should  rest  primarily 
with  the  State  and  local  governments. 
Today's  proposal  would  provide  a  better 
accommodation  between  specific  part 
70  requirements  and  State  constitutional 
due  process  concerns. 

The  EPA  notes  that  permitting 
authorities  may  be  more  stringent  with 
regard  to  incorporation  of  new 
requirements  than  this  proposal  would 
provide,  and  must,  pursuant  to 
§  70.5(a)(2).  have  authority  to  request 
additional  information  necessary  to  take 
final  action  on  the  permit.  This  latter 
authority  should  allow  the  permitting 
authority  to  require  incorporation  of 
newly  applicable  requirements  not 
reflected  in  the  permit  on  a  case  by  case 
basis. 

2.  E)enial  of  Permits  to  Noncomplying 
Sources 

One  of  the  concerns  raised  by  State 
litigants  in  the  permits  case  was  the 
rule's  possible  e^ect  on  a  permitting 
authority's  ability  to  deny  permits  to 
sources  that  are  not  in  compliance  with 
applicable  requirements.  These  litigants 
noted  that  the  rule  does  not  explicitly 
authorize  permitting  authorities  to  deny 
permits  to  noncomplying  sources  and 
might  thus  be  read  as  not  allowing  them 


to  do  so.  They  pointed  out  that  some 
State  and  local  statutes  forbid  the 
issuance  of  permits  to  noncomplying 
sources  and  that  other  permitting 
authorities  generally  have  discretion 
under  State  or  local  law  to  deny  permits 
to  such  sources.  The  ability  to  deny 
permits  to  noncomplying  sources,  they 
argued,  was  important  to  the 
enforcement  of  clean  air  rules. 

The  Agency  believes  that  the  current 
rule  does  not  prohibit  or  prevent 
permitting  authorities  from  exercising 
their  discretion  to  deny  permits  to 
noncomplying  sources.  "The  rule  sets 
forth  minimum  criteria  governing  the 
issuance  of  permits,  but  it  does  not 
require  thai  pe.Tnitting  authorities  issue 
permits  when  only  these  requirements 
are  met.  Section  70.7(a)  provides  that 
"(a)  permit  *  *  *  may  be  issued  only  if 
all  of  the  following  conditions  have 
been  met"  (emphasis  added),  indicating 
that  the  permitting  authority  has 
discretion  to  not  issue  a  permit  even 
when  all  of  the  requisite  conditions 
have  been  met.  As  EPA  explained  in  the 
preamble  to  the  current  rule,  one  of  the 
Agency's  guiding  principles  in 
implementing  title  V  was  to  build  on 
State  and  local  programs  and  not 
uxmecessarily  disrupt  them.  The  Agency 
is  particularly  reluctant  to  reduce 
existing  State  or  local  authority  to  take 
measures  to  bring  sources  into 
compUance  with  applicable 
requirements  and  beUeves  that  the 
current  rule  does  not  affect  such  State 
or  local  authority.  The  EPA  notes  that 
permitting  authorities  following  this 
approach  must  do  so  consistent  with 
Federal  law.  Where  a  permitting 
authority  denies  an  application  for  a 
part  70  permit,  it  is  in  effect  ordering 
the  source  to  cease  operations  or  risk  an 
enforcement  action  under  the  Act. 

At  the  same  time,  EPA  believes  that 
one  of  the  benefits  of  the  permit 
issuance  process  is  to  provide  an 
opportunity  for  a  permitting  authority 
and  a  noncomplying  source  to  work  out 
a  plan  for  bringing  the  source  into 
compliance.  The  statute  and  rule 
expUcitly  provide  that  a  permit 
application  include  a  source's  proposed 
schedule  of  compliance,  which  the 
statute  defines  as  a  schedule  of 
"remedial  measures"  leading  to 
compliance  with  applicable 
requirements.  The  statute  and  rule  thus 
contemplate  that  permits  can  and 
generally  will  be  a  vehicle  for  bringing 
sources  into  comphance.  While 
permitting  authorities  retain  discretion 
to  deny  permits  to  noncomplying 
sources,  EPA  expects  that  permitting 
authorities  will  generally  use  permits  to 
provide  a  schedule  of  enforceable 
measures  that  will  lead  to  compliance  as 


opposed  to  a  sanction  against 
noncompliance.  The  current  rule  and 
statute's  provision  for  compliance 
schedules  in  no  way  limits  the  liability 
of  the  source  under  the  Act  while  the 
violation  continues  during  the  schedule 
of  remedial  measures.  Obviously,  most 
permits  with  a  compliance  schedule 
will  be  accompanied  by  a  settlement  of 
an  enforcement  action  addressing  the 
violation.  The  Agency  believes  that 
appropriate  exceptions  to  this  approach 
include  where  State  or  local  law 
prohibits  issuing  permits  to 
noncomplying  sources  or  where  a 
source's  noncompliance  is  longstanding 
or  otherwise  egregious. 

3.  Permit  Revocation  Procedures 

State  litigants  also  expressed  concern 
that  the  current  rule  may  require  that 
permitting  authorities  use  permit 
issuance  procedures  to  revoke  permits. 
They  noted  that  many  State  or  local 
statutes  authorize  the  use  of  faster 
proceedings  to  revoke  the  permits  of 
sources  found  in  noncompliance  and 
that  the  availability  of  such  procedures 
contributes  to  the  eH^ectiveness  of  State 
and  local  enforcement  efforts.  They 
urged  that  part  70  not  constrain 
permitting  authority  ability  to  use  such 
faster  proceedings. 

The  Agency  believes  that  part  70  does 
not  address  the  issue  of  what 
procedures  a  permitting  authority  must 
use  when  it  seeks  only  to  revoke  a 
permit,  as  opposed  to  revoke  and  revise 
or  reissue  a  permit.  Section  70.7(f)(1) 
requires  that  every  permit  contain 
provisions  specifying  when  the  permit 
will  be  reopened  prior  to  the  end  of  its 
term,  including  when  EPA  or  the 
permitting  authority  determines  that  the 
permit  must  be  "revised  or  revoked"  to 
assure  compliance  with  applicable 
requirements.  Section  70.7(f)(2) 
provides  that  proceedings  to  "reopen 
and  issue"  a  permit  shall  follow  permit 
issuance  procedures  (emphasis  added). 
Accordingly,  although  one  of  the 
reasons  for  permit  reopening  is 
revocation,  the  requirement  to  use 
permit  issuance  procedures  only  applies 
when  the  permitting  authority  wants  to 
reissue  the  permit.  The  rule  is  silent 
with  regard  to  the  procedures  that  must 
be  used  to  only  revoke  a  permit. 

Again,  EPA's  approach  to  the  permits 
rule  has  been  to  avoid  uimecessary 
interference  with  the  way  State  arid 
local  agencies  implement  their  air 
pollution  conlrol  programs.  The  Agency 
believes  there  is  no  reason  to  require  a 
permitting  authority  to  undertake 
permit  issuance  procedures  if  its  only 
objective  is  to  revoke  a  permit.  The 
Agency  expects  that  permitting 
authorities  will  rarely  seek  to  only 


JMI 


revoke  and  not  also  reissue  a  permit.' 
given  the  consequences  of  permit ' 
revocation  on  the  source.  At  the  same 
time,  it  recognizes  that  permitting 
authorities  have  legitimate  reasons  for 
wanting  to  retain  the  authority  they  now 
have  to  revoke  permits  using  expedited 
procedures.  The  Agency  thus  believes 
that  the  rule  is  properly  read  to  leave 
permitting  authorities  broad  discretion 
to  devise  permit  revocation  procedures, 
provided  that  the  affected  source  is 
afforded  due  pfocess.  including  prior 
notice  and  an  opportunity  to  object. 

G.  Section  70.8— Permit  Review  by  EPA 
and  Affected  States 

l.J^otification  of  45-Day  Review 

The  public  has  60  days  after  the  end 
of  EPA's  45-day  period  for  review  of  a 
proposed  permit  to  petition  EPA  to 
object  to  the  permit  if  EPA  did  not 
object.  There  is  no  provision  in  part  70, 
however,  to  let  the  public  know  when 
EPA's  45rday  period  begins  or  ends, 
making  it  particularly  difficult  for  the 
public  to  exercise  this  option.  The 
proposed  revision  to  §  70.8(d)  would 
require  that  the  permitting  authority 
provide  pubUc  access  to  information 
concerning  the  beginning  and  end  of 
EPA's  45-day  review  period  for  permit 
actions.  No  specific  means  for  providing 
public  access  are  proposed.  The 
permitting  authority  would  not  have  to 
give  the  public  notice,  but  could 
provide  public  access  through  a 
telephone  hot  line,  a  computer  terminal 
at  the  permitting  agency  office,  a 
bulletin  board,  or  any  other  reasonable 
means  that  the  public  could  use  to  get 
the  information  on  a  timely  basis. 

H.  Section  70.B—Fee  Determination  and 
Certification 

1.  Periodic  Updates  to  Demonstration 

The  obligation  of  the  Administrator 
under  section  502(i)  of  the  Act  to  assure 
adequate  administration  and 
enforcement  of  permitting  programs 
Includes  assurance  that  programs  are 
adequately  funded  on  a  continuing 
basis.  The  Administrator  may.  therefore 
periodically  need  information  from  the 
permitting  authority  that  verifies 
funding  is  adequate.  Section  70.9(c) 
requires  that  the  permitting  authority 
demonstrate  fee  adequacy;  however,  the 
language  does  not  make  clear  that 
periodic  information  may  be  required  if 
fee  adequacy  comes  into  question.  The 
proposed  revision  adds  to  paragraph  (c) 
language  that  is  found  in  paragraph  (d), 
which  pertains  to  demonstrating  that 
required  fees  are  used  solely  for 
purposes  of  the  operating  permits 
program.  The  proposal  is  to  add  "(and 
periodic  updates  as  required  by  the  - 


Administrator)"  after  the  requirement 
for  a  demonstration. 

/.  Section  70.10— Federal  Oversii^t  and 
Sanctions 


1.  Citation  Correction 

A  correction  to  a  paragraph  citation  is 
proposed  for  three  places  under 
paragraph  (b).  All  three  citations  are  for 
the  Administrator's  finding  of 
inadequate  program  administration  and 
enforcement.  The  citations  are  to 
paragraph  (c)(1)  and  should  be  corrected 
to  read  "(b)(1)." 

2.  Sanctions  Provisions 

a.  Proposed  Change. — ^The  Agency 
proposes  to  revise  §  70.10  to  clarify  the 
conditions  under  which  sanctions 
would  be  applied  where  a  State  or  local 
program  is  disapproved  or  granted 
interim  approval.  Section  70.10(a)(1) 
would  be  revised  to  be  consistent  with 
section  502(d)(2)  of  the  Act  to  provide 
expressly  that  no  sanctions  would  be 
applied  if  a  State  or  local  agency 
submits  a  timely  and  complete  program 
(including  one  requesting  interim 
approval),  to  provide  that  "failure  to 
submit"  would  apply  to  the  corrective 
submittal  for  interim  approval,  and  to 
make  other  clarification&.  A  new 
paragraph  {a)(2)  is  proposed  to  clarify 
that,  for  purposes  of  title  V,  the 
sanctions  under  section  179(b)(2)  for 
offsets  apphes  only  in  nonattainment 
areas.  A  clarifying  addition  to  existing 
paragraph  (a)(2).  to  be  renumbered  as 
paragraph  (a)(3),  would  indicate  that  a 
Federal  program  would  be  required  by 
the  later  of  November  15, 1995,  if  full 
approval  had  not  been  granted  by  then, 
or  the  expiration  of  an  interim  approval 
period  if  EPA  had  not  granted  full 
approval  by  then. 

b.  Rationale  for  Change.— Sections 
502(d)(2),  (g).  and  (i)(l)-{3)  of  the  Act 
address  when  and  how  EPA  may  and 
shall  apply  sanctions  against  a 
permitting  authority  that  does  not  fulfill 
part  70  program  reqxiirements.  Part  70  as 
currently  promulgated  implements 
these  provisions  at  §  70.10.  The  EPA 
believes  that  revisions  to  §  70.10  are 
needed  to  clarify  EPA's  poUcy  for 
applying  sanctions  when  permitting 
authorities  fail  to  submit  part  70  permit 
programs  and  when  EPA  disapproves 
submitted  programs.  The  EPA  also 
believes  that  revisions  are  needed  to 
clarify  how  EPA's  part  70  sanctions 
pohcy  relates  to  interim  program 
approvals.  Revisions  are  also  needed  to 
conform  the  regulations  to  the 
provisions  of  the  Act. 

Section  502(d)(2)(B)  of  the  Act 
provides  that  If  a  permitting  authority 
does  not  submit  a  permit  program 


rap«>tihg  the  requirements  of  title  V,  or 
if  EPA  disapproves  a  submitted 
program,  18  months  after  the  date  for 
such  submittal  or  the  date  of  such 
disapproval,  whichever  is  the  case,  EPA 
shall  apply  sanctions  under  section 
179(b)  of  the  Act  against  the  permitting 
authority  in  the  same  manner  and 
subject  to  the  same  deadlines  and  other 
conditions  as  are  applicable  in  the  case 
of  a  determination,  disapproval,  or 
finding  under  section  179(a)  of  the  Art 
(42  U.S.C.  7661a(d)(2)(B)).i»  The 
available  sanctions  under  section  179(bj 
are  an  EPA-imposed  prohibition  against 
the  Department  of  Transportation 
approving  certain  highway  projects  or 
awarding  grants  for  certain  project-s  in 
States  under  sanctions,  and  a 
requirement  that  new  or  modified 
sources  and  emissions  imits  permitted 
under  part  D  of  title  I  achieve  a  ratio  of 
emissions  reductions  to  increased 
emissions  of  at  least  2  to  1  when 
complying  with  the  emissions  offset 
requirements  of  section  173  of  the  Act 
(42  U.S.C  7509(b)).  In  addition,  section 
502(d)(2)(A)  provides  that  in  such  cases 
of  failure  to  submit  and  disapproval, 
EPA  may,  prior  to  the  expiration  of  die 
18-month  period,  apply  any  of  the 
sanctions  under  section  179(b)  (42 
U.S.C.  7661a(d)(2)(A)).  However,  section 
502(g)  of  the  Act  provides  that  for  the 
period  of  an  interim  approval  of  a  State 
or  local  program,  the  provisions  of 
section  502(d)(2)  are  suspended,  but 
will  again  apply  after  the  expiration  of 
interim  approval  (42  U.S.C  7661alg)). 

"Section  \7Haj  of  the  Act  providw  that 
following  oaruin  EPA  fiodings  of  dsficienry 
regarding  operating  peniilts  prograni  s^bmittiiJs. 
u.^i•M  iuch  dvEdeocy  het  been  corrected  within  18 
months  after  the  finding,  dlupproval.  or 
determinatioa,  one  of  the  sanctiont  refemd  to  In 
subsection  (b)  shaJ]  apply,  as  selected  by  the 
Administrator,  until  the  Administrator  determines 
that  the  State  has  come  into  compliance,  except  t*ut 
if  the  Administrator  fli>ds  a  lack  of  good  faith, 
saactiona  under  both  paragraph  (1 )  and  paragraph 
(2)  of  subsection  lb)  shall  apply  until  the 
Administrator  determines  that  the  State  has  come 
Into  comptt<ince.  If  the  Administrator  has  s<>l8cted 
one  of  such  sdnctioni  and  the  deficiency  has  not 
been  corrected  within  6  months  thereafter. 
sanction*  under  both  paragraph  (1)  and  paragraph 
(2)  of  subsection  fb)  shall  apply  until  the 
Administrator  determines  that  the  Slate  has  conw 
Into  comphance. 

(42  U.S.C  7509(a)).  As  EPA  is  doing  for  purposes 
of  applying  sanctiona  for  State  kihuvs  undv  title 
I  of  the  Aa  158  m  39832,  August  4,  1994).  EPA 
Intends  through  a  separate  rulemaking  to  select  a 
default  sequence  for  the  application  of  title  V 
sanction*  *o  thai  mandatory  sanctions  would  ipphy 
autoroalicaJly  upon  expiration  of  the  Ift-roonth 
clock  without  the  need  for  further  rulemaking.  Like 
the  title  I  seieaion  of  saitctions  rule,  the  title  V 
selection  of  sanctions  rule  would  also  address  wh.« 
16  required  to  stop  a  sanction*  cJock  once  start»d. 
and  what  la  required  to  lift  sanction*.  The  EPA 
intends  to  proinulgale  thi*  teparata  rule  before  th<» 
fu-st  date  on  which  mandatory  sanctions  could 
possibly  be  required  (i.e..  before  May  15.  19«1 
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In  implementing  section  502(d)(2). 
part  70  currently  provides  that  EPA's 
discretionary  sanctions  authority  and 
mandatory  sanctions  obligations  arise 
(i]f  a  State  fails  to  submit  a  fully- 
approvable  whole  part  70  program,  or  a 
required  revision  thereto,  in 
conformance  with  the  provisions  of 
§  70.4.  or  if  an  interim  approval  expires 
and  the  Administrator  has  not  approved 
a  whole  part  70  program. 

(40  CFR  70.10(a)(1)).  The  EPA  is 
concerned  that  this  language  needs 
additional  clarification  to  explain  which 
situations  trigger  EPA's  sanctions 
authority  and  obligations  under  sections 
502(d)(2)  and  (g)  of  the  Act. 

For  example,  the  language  does  not 
explicitly  provide  that  a  failure  to 
submit  a  complete  permit  program 
would  be  treated  as  an  absolute  failure 
to  submit,  for  sanctions  purposes.  Nor 
does  the  language  explicitly  state  that 
no  sanctions  authority  arises  and  no 
sanctions  clock  starts  if  a  permitting 
authority  submits  a  timely  and  complete 
program  for  interim  approval.  Moreover, 
the  language  does  not  explicitly  indicate 
that  if  a  permitting  authority  granted 
interim  approval  fails  to  submit  a 
corrective  program  as  required  by  §  70.4, 
the  EPA's  sanctions  authority  would 
arise  and  the  18-month  mandatory 
sanctions  clock  would  start  for  that 
permitting  authority.  Finally,  the 
language  does  not  clearly  state  that 
separate  sanctions  authority  arises  and  a 
separate  sanctions  clock  starts  when 
EPA  disapproves  a  submitted  program 
that  had  been  initially  found  complete. 

The  proposed  revisions  to 
§  70.10(a)(1)  are  intended  to  remedy  the 
existing  rule's  lack  of  clarity  on  these 
and  other  points.  First,  in  part  70,  EPA 
indicated  that  before  proceeding  to 
evaluate  submitted  operating  permits 
programs,  EPA  would  within  60  days  of 
receipt  of  a  submittal  determine 
whether  it  is  complete  enough  to 
warrant  review  by  EPA  for  approval  (40 
CFR  70.4(e)(1)).  To  ensure  that 
permitting  authorities  could  not  avoid 
the  risk  of  sanctions  merely  by 
submitting  permit  programs  that  are  so 
incomplete  that  EPA  would  not  be  able 
to  go  forward  to  evaluate  the  program, 
.  EPA  believes  it  is  reasonable  to  treat  a 
failure  to  submit  a  complete  program  as 
an  absolute  failure  to  submit,  such  that 
the  18-month  sanctions  clock  would  run 
from  the  date  the  complete  submittal 
was  due.  The  EPA  believes  that  the 
statutory  language  of  title  V  is  amenable 
to  this  approach,  as  section  502(d)(1) 
requires  permitting  authorities  to  submit 
permit  programs  "meeting  the 
requirements  of  this  title"  (42  U.S.C. 
7661a(d)(l)).  and  section  502(d)(2)  bases 
EPA's  sanctions  authority  on  a 


permitting  authority's  failure  to  "*  *   * 
submit  a  program  as  required  by 
paragraph  (1)"  (42  U.S.C.  7661a(d)(2) 
(A)  and  (B)).  This  language  does  not 
speak  directly  to  whether  a  permitting 
authority's  failure  to  submit  a  complete 
program  necessarily  constitutes  an 
absolute  failure  to  submit. 
Consequently,  it  is  within  EPA's 
discretion  to  interpret  the  general 
language  of  section  502(d)  in  fashioning 
the  most  reasonable  sanctions  policy 
(see  Chevron  U.S.A.  Inc.  v.  Natural 
Resources  Defense  Council,  467  U.S. 
837  (1984)).  To  give  full  effect  to  the 
deterrent  functions  of  the  sanctions 
provisions  of  title  V,  and  to  achieve 
consistency  with  EPA's  sanctions  policy 
under  title  I  of  the  Act,  EPA  believes 
that  it  is  necessary  to  treat  failures  to 
submit  complete  programs  as  absolute 
failures  to  submit,  so  that  permitting 
authorities  cannot  avoid  the  risk  of 
sanctions  by  submitting  programs  that 
are  so  incomplete  that  EPA  could  not 
evaluate  whether  they  are  approvable. 

The  EPA  believes  that  the  phrase  "in 
conformance  with  the  provisions  of 
§  70.4"  in  §  70.10(a)(1)  already  provides 
that,  to  avoid  sanctions,  a  permitting 
authority  must  submit  a  program  that 
EPA  finds  complete,  since  the  criteria 
for  determining  whether  a  permit 
program  is  complete  can  be  found  in 
§  70.4(b).  If  a  State  or  local  program 
submittal  fails  to  address  any  of  the 
elements  listed  in  §  70.4(b),  such  as 
evidence  that  regulations  comprising 
the  program  were  lawfully  adopted 
through  proper  State  or  local 
procedures,  it  would  be  incomplete. 
However,  as  long  as  the  submittal 
addresses  all  of  the  §  70.4(b)  elements, 
even  if  it  does  so  inadequately  such  that 
the  program  was  not  approvable,  it 
would  be  found  complete.  To  better  link 
the  submittal  of  an  incomplete  program 
with  section  502(d)(2)  sanctions 
authority,  the  proposed  revisions  to 
§  70.10(a)(1)  would  explicitly  state  that 
a  failure  to  submit  a  complete  program 
triggers  a  permitting  authority's  risk  of 
falling  subject  to  sanctions.  This  will 
make  EPA's  sanctions  policy  under  title 
V  more  consistent  with  the  Agency's 
title  I  sanctions  policy  under  which 
failure  to  submit  a  complete  SIP  is 
treated  as  a  failure  starting  the  sanctions 
clock  (see  section  179(a)(1)  of  the  Act, 
42  U.S.C.  7509(a)(1)). 

Second,  as  discussed  above,  section 
502(g)  of  the  Act  requires  that  during 
the  period  of  interim  approval  of  an 
operating  permits  program,  EPA's 
authority  to  apply  sanctions  in  that 
State  or  local  area  of  jurisdiction  shall 
be  suspended  (42  U.S.C.  7661a{g)).  The 
EPA  believes  that  section  502(g) 's 
suspension  of  sanctions  authority 


during  interim  approval  periods 
requires  that  section  502(d)(2)  be 
interpreted  to  not  provide  EPA  with 
authority  to  apply  discretionary 
sanctions  £md  to  not  start  an  18-month 
mandatory  seuictions  clock  when  a 
permitting  authority  makes  a  timely  and 
complete  submittal  of  an  interim  permit 
program.  Otherwise,  a  permitting 
authority  would  be  faced  with 
uncertainty  as  to  whether  it  was  at  risk 
of  being  subject  to  sanctions  unless  and 
until  EPA  takes  final  action  to  grant  the 
program  interim  approval.  The  EPA 
does  not  believe  that  Congress  intended 
for  a  permitting  authority's  potential 
sanctions  liability  to  depend  on  the 
expeditiousness  with  which  EPA  grants 
interim  approval  of  a  complete  and 
timely  submittal  for  interim  approval. 
Consequently,  to  give  full  effect  to  the 
suspension  required  by  section  502(g), 
EPA  would  not  apply  discretionary 
sanctions  or  start  the  18-monlh 
mandatory  sanctions  clock  in  such 
situations. 

The  EPA  believes  that  §  70.10(a)(1)  is 
unclear  in  addressing  this  issue,  in 
providing  that  EPA's  sanctions  authority 
arises  whenever  a  permitting  authority 
•••   •  •  fg^jg  ^Q  submit  a  fully 
approvable  whole  part  70  program 
*   *   *  or  if  an  interim  approval  expires 
and  the  Administrator  has  not  approved 
a  whole  part  70  program"  (40  CFR 
70.10(a)(1)  (emphasis  added)).  Read 
literally,  the  provision  might  be 
interpreted  to  mean  that  if  either 
condition  is  present,  a  permitting 
authority  would  be  subject  to  risk  of 
sanctions.  This  result  would  clearly 
conflict  with  the  provisions  of  section 
502(g)  of  the  Act,  since  a  failure  to 
submit  a  fully  approvable  whole 
program  would  result  in  sanctions 
notwithstanding  the  permitting 
authority  having  received  interim 
approval.  Moreover,  §  70.10(a)(1)  does 
not  explicitly  state  when  a  permitting 
authority  whose  program  was  granted 
interim  approval  would  have  become 
free  from  the  risk  of  sanctions.  To 
remedy  this  unclarity.  the  proposed 
revisions  to  §  70.10(a)(l )  would 
explicitly  provide  that  EPA's  sanctions 
authority  would  not  arise  where  a 
permitting  authority  submits  a  timely 
and  complete  interim  part  70  program. 

Third,  section  502(g)  of  the  Act 
provides  that  no  interim  approval  njay 
last  longer  than  2  years,  may  not  be 
renewed,  and  that  a  permitting  authority 
whose  program  is  granted  interim 
approval  must  make  changes  specified 
by  EPA  before  the  program  may  receive 
full  approval  (42  U.S.C.  7661a(g)).  In 
part  70.  EPA  provided  that  a  permitting 
authority  whose  program  is  granted 
interim  approval  must  submit  such 


changes  to  the  program  addressing  the 
deficiencies  specified  in  the  interim 
approval  no  later  than  6  months  prior  to 
the  expiration  of  the  interim  approval 
(40  CFR  70.4(f)(2)).  The  EPA  also 
provided  that  if  a  permitting  authority 
fails  to  submit  a  required  revision  to  a 
part  70  program,  EPA's  sanctions 
authority  would  arise  (40  CFR 
70.10(a)(1)).  However,  the  phrase  "or  a 
required  revision  thereto"  in 
§  70.10(a)(1)  follows  the  phrase  "fully- 
approvable  whole  part  70  program,"  and 
thus  does  not  clearly  state  that  if  a 
permitting  authority  fails  to  submit  a 
required  revision  to  a  program  granted 
interim  approval  the  permitting 
authority  would  be  at  risk  of  sanctions 
(Id).  Consequently,  §  70.10(a)(1)  might 
be  read  to  effectively  render  the  program 
correction  submittal  requirement  under 
section  502(g)  of  the  Act  and  §  70.4(f)(2) 
nugatory.  This  result  is  not  what  EPA 
intended  in  promulgating  part  70.  To 
remedy  this  problem,  the  proposed 
revisions  to  §  70.10(a)(1)  would, 
consistent  with  section  502(g)  of  the  Act 
and  §  70.4(f)(2),  expHcitly  provide  that  if 
a  permitting  authority  whose  program 
was  granted  interim  approval  failed  to 
submit  a  timely  revision  to  correct  the 
deficiencies  identified  in  the  interim 
approval,  EPA's  sanctions  authority 
would  arise.  The  EPA  beUeves  that 
section  502(g)  provides  the  authority  to 
treat  the  submittal  of  such  a  corrective 
program  as  a  required  submittal  under 
section  502(d)(1)  of  the  Act  that  could 
start  an  18-month  sanctions  clock  upon 
failure  to  submit  by  the  permitting 
authority.  Otherwise,  permitting 
authorities  whose  programs  are  granted 
interim  approval  and  who  never  submit 
corrective  programs  would  not  be  at  risk 
of  sanctions,  unless  and  until  they 
subsequently  abdicated  their 
responsibilities  to  administer  and 
enforce  permit  programs.  This  result 
would  be  unfair  to  permitting 
authorities  that  had.  for  example, 
initially  been  granted  interim  approval, 
then  submitted  corrective  programs  that 
EPA  disapproved,  and  became  subject  to 
sanctions  as  a  result  of  the  disapproval. 

Fourth,  section  502(d)(2)  of  the  Act 
clearly  indicates  that  even  if  a 
permitting  authority  submits  a  part  70 
program,  if  EPA  disapproves  the 
submittal,  the  permitting  authority  may 
become  subject  to  sanctions  (42  U.S.C. 
7661a(d)(2)  (A)  and  (B)).  In  such 
situations,  EPA  would  be  authorized  to 
impose  discretionary  sanctions  at  any 
time,  and  would  be  required  to  impose 
mandatory  sanctions  after  18  months. 
Part  70  does  explicitly  indicate  that  18 
months  after  the  date  of  disapproval  of 
a  State  or  local  operating  permits 
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program  EPA  will  apply  sanctions  (40 
CFR  70.10(a)(l)(ii)),  but  is  unclear 
whether  EPA  could  impose 
discretionary  sanctions  following 
disapproval  but  before  expiration  of  the 
18-month  clock.  In  order  to  remedy  this 
unclarity  and  more  clearly  implement 
section  502(d)(2)(A)  of  the  Act,  the 
proposed  revisions  to  part  70  would 
explicitly  provide  that  separate 
discretionary  and  mandatory  sanctions 
authority  would  arise  in  all  cases  where 
EPA  disapproves  a  submitted  operating 
permits  program. 

Fifth,  section  502(d)(2)(C)  of  the  Act 
provides  that  the  2-to-l  NSR  offset 
sanction  under  section  179(b)(2)  of  the 
Act  shall  not  apply  in  any  area  unless 
the  failure  to  submit  or  the  disapproval 
referred'to  in  section  502(d)(2)  (A)  or  (B) 
relates  to  an  air  pollutant  for  which  the 
area  has  been  designated  a 
nonattainment  area  as  defined  in  part  D 
of  title  I  of  the  Act  (42  U.S.C. 
7661a(d)(2)(C)).  Part  70  does  not 
currently  implement  this  section  of  the 
Act.  The  proposed  revisions  to 
§  70.10(a)(2)  would  explicitly  provide 
for  this  limitation  on  EPA's  sanctions 
authority.  As  a  result,  consistent  with 
Congress'  intent,  for  a  State  or  local 
agency  without  areas  designated  as 
nonattainment  that  became  subject  to 
sanctions  under  title  V,  the  2-to-l  offset 
sanction  would  not  be  applied. 

Finally,  section  502(d)(3)  of  the  Act 
provides  that  if  a  program  meeting  the 
requirements  of  title  V  has  not  been 
approved  in  whole  for  any  State,  the 
Administrator  shall,  by  November  15, 
1995,  promulgate,  adrninister,  and 
enforce  a  program  imder  title  V  for  that 
State  (42  U.S.C.  7661a(d){3)).  However, 
section  502(g)  provides  that  during  an 
interim  approval  period,  the  obligation 
of  the  Administrator  to  promulgate  a 
Federal  program  for  a  State  is 
suspended,  and  does  not  arise  until  after 
the  expiration  of  such  interim  approval 
(42  U.S.C.  7661a(g)).  In  implementing 
title  V.  part  70  provided  that  "[ilf  full 
approval  of  a  whole  part  70  program  has 
not  taken  place  •   •   *"  by  November 
15.  1995,  "•   *  •  the  Administrator  will 
promulgate,  administer,  and  enforce  a 
whole  or  a  partial  program  as 
appropriate  for  such  State  *  *  •"(40 
CFR  70.10(a)(2)).  The  EPA  believes  that 
this  regulatory  language  does  not  give 
full  effect  to  the  Act,  particularly  to 
section  502(g).  To  be  more  consistent 
with  the  Act,  the  proposed  revisions  to 
§  70.10(a)(3)  would  clarify  that  EPA's 
duty  to  implement  a  Federal  permit 
program  would  be  suspended  during 
periods  of  interim  approval  and  not 
arise  until  the  end  of  the  interim 
approval  period  if  EPA  had  not  granted 
the  program  full  approval  by  then. 


/.  Section  70.1 1— Requirements  for 
Enforcement  Authority 

Section  70.11  requites  that  State  and 
local  operating  permits  programs 
provide  for  civil  penalties  to  be 
recoverable  in  a  maximum  amount  of 
not  less  than  $10,000  per  day  per 
violation  and  does  not  allow  mental 
state  as  an  element  of  proof.  The 
revision  proposed  to  §  70.11(a)(3)(i) 
clarifies  that,  provided  the  permitting 
authority  demonstrates  that  it  has  the 
civil  penalty  authority  to  recover  up  to 
$10,000  per  day  for  each  violation  on  a 
strict  Hability  basis,  the  permitting 
authority  is  not  precluded  from  having 
additional  civil  penalty  authority  that 
imposes  mental  state  as  an  element  of 
proof.  However,  to  be  approvable  by 
EPA,  it  must  be  demonstrated  that  as  a 
matter  of  State  or  local  law  any  element 
of  mental  state  required  for  proo'  of  a 
violation  would  not  apply  to  the 
authority  to  impose  civil  penalties  up  to 
a  maximum  of  $10,00&per  day  for  each 
violation. 

V.  Decision-Making  Flow  Charts 

A.  Flow  Chart  for  Changes  Subject  to 
Major  NSR 

1.  Explanation 

The  questions  in  this  flow  chart  are 
ordered  to  determine  (1)  if  the  change 
qualifies  as  a  merged  program  change 
eligible  for  administrative  amendment 
procedures,  and  (2)  if  the  change  does 
not  qualify  as  a  merged  program  change, 
whether  it  quaUfies  for  minor  permit 
revision  procedures.  Note  that  this  llow 
chart  does  not  include  questions  to 
determine  whether  the  change  requires 
any  permit  revision  at  all,  because  major 
new  source  review  virtually  always 
yields  additional  applicable 
requirements.  It  is  consequently  a 
foregone  conclusion  that  a  change 
subject  to  major  new  source  review  will 
require  a  permit  revision  to  update  the 
permit. 

The  flow  chart  also  does  not  include 
questions  to  determine  whether  the 
change  may  be  operated  immediatelv. 
because  changes  subject  to  major  NSR 
by  definition  involve  an  emissions 
increase.  In  today's  notice,  EPA  is 
proposing  off-permit  treatment  for  only 
changes  that  do  not  increase  emissions. 

Finally,  it  is  unnecessary  for  this  flow 
chart  to  include  questions  regarding 
whether  the  change  involves  netting, 
since  the  change  will  necessarily 
undergo  a  30-day  comment  period  as  a 
result  of  being  subject  to  major  NSR. 
The  netting-related  gatekeepers  for  the 
more  streamlined  permit  revision 
procedures  allow  any  netting 
transaction  to  be  processed  using 
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streamlined  prcx;edui^  so  long  as  a  30- 
day  conunent  period  was  provided  for 
the  netting  transaction. 

2.  Flowchart 

a.  Did  the  change  undergo  a  merged 
ma|or  NSR/part  70  process  (i.e.,  one  that 
(1 )  addressed  both  major  NSR  and  part 
70  permit  application  and  content 
requirements,  (2)  provided  prior  notice 
to  EPA  and  affected  States,  and  (3) 
provided  a  30-day  conunent  period  and, 
in  the  case  of  PSD  NSR,  an  opportunity 
for  a  public  hearing^? 

— If  yes,  process  as  an  administrative 
amendment  that  is  subject  to  the 
procedtires  for  "merged  program" 
changes. 

— If  no,  go  to  b.     _ 

b.  Does  the  change  require  a  revision 
of  a  part  70  permit  limit  established 
solely  through  part  70  procedures? 

— If  yes,  prodess  as  a  significant  permit 

revision. 
— If  no.  go  toe. 

c.  Is  the  source"  in  compliance  with 
the  permit  terms  it  seeks  to  change? 
— If  yes,  process  as  a  minor  permit 

revision; 
— If  no,  process  as  a  significant  permit 
Te  vision. 

B.  Flow  Chart  for  Changes  Subject  to 
Minor  NSR 

1.  Explanation 

The  questions  in  this  flow  chart  are 
ordered  to  determine  (1)  if  the  change 
may  be  operated  immediately,  (2)  if  the 
change  requires  any  permit  revision  at 
all,  (3)- for  a  change  that  requires  a 
permit  revision,  whether  it  qualifies  for 
administrative  amendment  procedures 
as  a  merged  program  change,  (4)  for  a 
change  that  does  not  qualify  for 
administrative  amendment  procedures, 
whether  it  qualifies  for  de  minimis 
revision  procedures,  and  (5)  for  a 
change  that  does  not  qualify  for  de 
minimis  revision  procedures,  whether  it 
qualifies  for  minor  permit  revision 
procedures. 

2.  Flowchart 

a  Can  the  source  operate  the  change 
and  still  comply  with  all  of  its  existing 
permit  terms? 
— If  yes,  go  to  b. 
— If  no,  goto  c. 

b.  Does  the  change  render  the  source 
subject  to  an  applicable  requirement  to 
which  it  was  not  previously  subject  (i.e., 
a  new  minor  NSR  permit  term)? 

— If  yes,  go  to  c. 

— If  no,  the  change  can  be  operated 
immediately  and  does  not  require  a 
permit  revision,  unless  the  change 
decreases  allowable  emissions  and  the 


source  wants  to  earn  emission 
reduction  credits,  in  which  case  go  to 
question  3  of  the  flow  chart  for 
changes  that  decrease  emissions. 

c.  Does  the  change  increase  emissions 
of  regulated  pollutants? 

— If  yes,  go  to  d. 

— If  no,  the  source  can  operate  the 
change  immediately,  but  it  must 
apply  for  a  permit  revision  within  six 
months  of  commencing  operation  of 
the  change;  to  determine  what  permit 
revision  procedures  to  use,  follow  the 
rest  of  this  flow  chart. 

d.  Did  the  change  undergo  a  merged 
minor  NSR  preconstruction/part  70 
process  (i.e..  one  that  (1)  addressed  both 
minor  NSR  and  part  70  permit 
application  and  content  requirements, 
(2)  provided  prior  notice  to  the  public, 
EPA  and  affected  States,  and  (3) 
provided  a  public  comment  period  of  30 
days  (or  no  less  than  15  days  ^9  in  the 
case  of  minor  NSR  programs  that 
provided  no  less  than  15  days  as  of  11/ 
15/93))? 

— If  yes,  process  as  an  administrative 
amendment  that  is  subject  to  the 
procedures  for  "merged  program" 
changes. 

— If  no,  go  to  e. 

e.  Does  the  change  require  a  revision 
of  a  part  70  permit  limit  established 
solely  through  part  70  procedures? 

— -If  yes,  process  as  a  significant  permit 

revision. 
— If  no,  go  to  f. 

f.  Is  the  source  in  compliance  with  the 
permit  terms  it  seeks  to  change? 

— l/yes,  go  to  g. 

— If  no,  process  as  a  significant  permit 
revision. 

g.  Is  the  change  to  a  new  or  existing 
imit  that  both  before  and  after  the 
change  emits  at  no  more  than  the 
applicable  unit-based  de  minimis  level? 

— If  yes,  gotok. 
— If  no,  goto  h. 

h.  Does  the  change  increase  a  unit's 
emissions  by  no  more  than  increment- 
based  de  minimis  amounts? 

— If  yes,  go  toi. 
— If  no,  go  to  1. 

i.  Is  the  resulting  emission  limit 
expressed  in  the  same  form  and  unit  of 
measure  as  the  previous  limit? 
— If  yes.  goto  j. 
— If  no,  go  to  1. 


j.  Does  the  change  require  a  change  in 
the  operating  parameters  or  other 
monitoring,  recordkeeping  or  reporting 
requirements  prescribed  by  the  permit 
that  has  not  been  pre-authorized? 
— If  yes,  goto  1. 
— If  no,  go  to  k. 

k.  Does  the  existing  permit  allow  for 
the  type  of  change  to  be  made  through 
de  minimis  procedures? 
— If  yes,  process  as  a  de  minimis  permit 

revision; 
— In  no,  go  to  1. 

1.  Does  the  change  involve  a  netting 
transaction  for  which  a  30-day  public 
comment  period  was  not  provided? 
— If  yes,  go  to  m; 
— If  no,  process  as  a  minor  permit 

revision. 

m.  Did  the  netting  transaction  include 
any  single  increase  that  is  greater  than 
the  applicable  major  modification 
significance  level  or  a  sum  of  increases 
that  is  greater  than  the  applicable  major, 
source  thresholds? 
— If  yes,  process  as  a  significant  permit 

revision; 
— If  no,  process  as  a  minor  permit 

revision. 

C.  Flow  Chart  for  Section  112(g) 
Modifications  *> 

1.  Explanation 

The  questions  in  this  flow  chart  are 
ordered  to  determine  (1)  if  the  change 
qualifies  as  a  merged  program  change 
eligible  for  administrative  amendment 
procedures,  and  (2)  if  the  change  does 
not  qualify  as  a  merged  program  riiange, 
whether  it  qualifies  for  minor  permit 
revisions  procedures.  Note  that  this  flow 
chart  does  not  include  questions  to 
determine  whether  the  change  requires 
any  permit  revision  at  all,  because  a  - 
modification  as  defined  by  section 
112(g)  will  always  render  the  source 
subject  to  a  new  applicable  requirement 
under  that  subsection.  It  is  consequently 
a  foregone  conclusion  that  a  section 
112(g)  modification  will  require  a 
permit  revision  to  update  the  permit. 

The  flow  chart  also  does  not  include 
questions  to  determine  whether  the 
change  may  be  operated  immediately, 
because  section  112(g)  modifications  by 
definition  involve  an  emissions  increase 
that  is  not  offset  by  an  emissions 
decrease.  In  today's  notice,  EPA  is 
proposing  off-permit  treatment  for  only 
changes  that  do  not  increase  emissions. 


"If  the  change  involves  a  netting  transaction  that 
includes  any  singie  increase  that  is  greater  than 
applicable  major  modiflcation  significance  levels  or 
a  sum  of  increases  that  is  greater  than  applicable 
major  source  thresholds,  it  must  have  undergone  a 
preconstruction  review  process  that  provided  a 
public  comment  period  of  at  least  30  days  to  be 
processed  as  an  administrative  amendment. 


'"A  112(g)  modification  is  a  physical  or 
operational  change  at  a  major  source  that  increases 
actual  emissions  of  a  HAP  by  more  than  a  da 
minimis  amount,  or  results  in  emission  of  more 
than  a  de  minimis  amount  of  a  HAP  not  previously 
emitted,  and  which  is  not  offset  by  an  equal  or 
greater  decrease  in  emissions  of  another  HAP  that 
is  deemed  more  hazardous. 


Finally,  the  flow  chart  does  not 
include  questions  regarding  whether  the 
change  involves  netting,  since  section 
112(g)  defines  modifications  subject  to 
that  subsection  in  terms  of  whether  the 
changes  increases  emissions  on  net,  and 
the  proposed  section  112(g) 
preconstruction  review  procedures  take 
into  account  the  fact  that  neKing 
calculations  may  be  involved. 

2.  Flow  Chart 

a.  Did  the  modification  undergo  a 
merged  112(g)  preconstruction  review/ 
part  70  process  (i.e.,  one  that  (1) 
addressed  both  section  112(g) 
modification  and  part  70  permit- 

-application  and  content  requirements. 
(2)  provided  prior  notice  to  EPA  and  . 
affected  States  and  (3)  provided  a  45- 
day  public  comment  period)? 
— If  yes.  process  as  an  administrative 
amendment  that  is  subject  to  the 
procedures  for  "merged  program" 
changes. 
— If  no,  go  tob, 

b.  Does  the  change  require  a  revision 
of  a  part  70  permit  limit  established 
solely  through  part  70  procedures? 

— If  yes.  process  as  a  significant  permit 
revisions. 
.  — If  no,  go  to  c. 

c.  Is  the  source  in  compliance  with 
the  permit  terms  it  seeks  to  change? 
— If  yes.  process  as  a  minor  permit 

revision.         -      . 
— If  no,  process  as  a  significant  permit 
.revision. 

VI.  Administrative  Requirements 

/I,  Public  Hearing 

'   One  public  hearing  will  be  held  to 
"  discuss  the  proposed  regulatorv 
revisions  as  indicated  in  the  DATES 
section  of  this  preamble.  Persons 
wishing  to  make  oral  presentations  at 
the  public  hearing  should  contact  EP.^ 
at  the  address  giveain  the  ADDRESSES 
section  of  this  preamble.  If  neces.sarv. 
oral  presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  with 
EPA  before,  during,  or  within  30  days 
after  the  hearing.  Written  statements 
should  be  addressed  to  the  Air  Docket 
address  given  in  the  ADDRESSES  section 
of  this  preamble. 

A  verbatim  transcript  of  the  public 
hearing  and  written  statements  will  be 
available  for  public  inspection  and 
copying  during  normal  working  hours  at 
EPA's  Air  Docket  in  Washington.  DC 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  for  this  regulatory  action 
is  A-93-50.  The  docket  is  an  organized 


and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  a  nieans  to  identify 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process,  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review  (except  for 
interagencv  review  materials) 
(307(d)(7)(A)).  The  docket  is  available 
for  public  inspection  at  EPA's  Air 
Docket,  which  is  listed  under  the 
ADDRESSES  section  of  this  notice.    - 

C.  Office  of  Management  and  Budget 
lOMB)  Review  -       ■  ' 

Under  Executive  Order  12866  (E.O. 
12866)  (58  FR  51735  (October  4.  1993)). 
section  4(c).  EPA  is  required  for 
Significant  regulatory-  actions  to  prepare 
an  assessment  of  the  potential  costs  and 
benefits  (referred  to  as  a  Regulatory 
Impact  Analysis  (RIA))  of  the  regulatory 
action.  Sections  3(1)  (1—1)  of  E.O.  12866 
define  "significant"  regulatory  actions 
as  those  that  may: 

(1)  Have  an  annual  effect  on  the 
economy -of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

\2)  Create  a  serious  inconsistencv  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv: 

(3)  Materially  alter  the  budgetary 
irnpact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,''  or  the  principles 
set  forth  in  E.O.  12866. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  OMB  and  EPA  consider 
this  a  "significant  regulatory  action" 
within  the  meaning  of  the  Executive 
Order.  The  EPA  has  submitted  this 
action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record.  Any  written 
comments  from  OMB  to  EPA.  and  anv 
EPA  responses  to  those  comments,  will 
be  included  in  Docket  A-93-50. 

To  facilitate  OMB  review  of  this 
proposed  rulemaking.  EPA  has  prepared 


an  analysis  showing  the  marginal 
impacts  of  the  proposed  revisions  to 
part  70.  The  Agency  is  also  in  the 
process  of  updating  the  current 
Information  Collection  request  for  part 
70  and  will,  at  that  time,  conduct  a 
comprehensive  analysis  of  the 
regulatory  revisions  proposed  herein. 
After  review  of  the  current  RIA  for 
part  70,  (EPA-450/2-91-011),  the 
Agency  has  determined  that  the  effect  of 
the  changes  to  part  70  resulting  from 
today's  action  will  be  more  than  S70 
million  per  year  when  compared  to  the 
current  ICR  approved  by  OMB. 
However,  the  revisions  that  are  included 
in  this  action  would,  primarily  through 
the  rev'ised  permit  revision  process, 
result  in  a  net  decreased  impact  of  S268 
million  per  year  when  compared  to  a 
baseline  of  original  rule  costs  which  is 
adjusted  to  account  for  the  Agencv's 
revised  definition  of  title  I 
modification.'* 

D.  Regulatory  Flexibihty  Act 
Compliance 

Under  the  Regulatory  Flexibility  Act. 
whenever  an  Agency  publishes  any 
proposed  or  final  rule  in  the  Federal 
Register,  it  must  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  that  describes 
the  impact  of  the  rule  on  small  entities 
Lie.,  small  businesses,  organizations, 
and  governmental  jurisdictions). 

The  EPA  has  estabhshed  guidelines 
which  require  an  RFA  to  accompanv  a 
rulemaking  package.  For  any  rule 
subject  to  the  Regulatory  Fle.xibility  Art. 
the  Agency's  new  policy  requires  a 
regulatory  flexibility  analysis  if  the  rule 
will  have  arA'  economic  impact, 
however  small,  on  any  small  entities 
that  are  subject  to  the  rule,  even  though 
the  Agency  may  not  be  legally  required 
to  do  so. 

A  regulatory  flexibility  screening 
analysis  of  the  impacts  of  the  original 
part  70  rules  revealed  that  the  original 
rule  did  not  have  a  significant  and 
disproportionate  adverse  impact  on 
small  entities.  The  resulting 
administrative  costs  of  today's  proposhl 
affect  larger  part  70  sources  which  are 
not  typically  believed  to  be  small 
business  entities.  Consequently,  the  . 
Administrator  certifies  that  the 


•'  Th«e  priorities  includp  Pcor.o.T:,t  grow  i.*) 
while  maintaining  environmental  quoliiy.  p.-oi  idP 
opporlunilins  for  domestic  and  inicrnalior.ii; 
(ompplitivpness.  mitigate  the  imparl  o!  regulations 
on  the  innovation  and  dissemina!)on  oi 
environmental  technologies,  and  eiripowcr  minority 
and  poor  communities  in  ariordance  with  ihe 
Administration's  primary  goal  for  pnv.:o.imiT.!oi 
piruilv. 


•Thf  tKi.seline  fop  pjrposes  of  assessing  w. -,(>•.  rit-i 
d  signifitant  impact  would  occur  is  ihe  impat)  ]e\f) 
defined  in  the  RlA  and  ICR.  The  EPA  beiir»i-<.  ;tidi 
this  baseline  should  be  adjusted  to  reflect  Ihe  i-Ufi:\ 
of  precluding  ihe  availability  of  off-permit  slalm,  !o 
minor  NSR  dttions  since  as  title  I  modificaiionv 
Ihey  woiiUi  not  qualify  for  such'tr«atment.  Tne   . 
incrcdsed  rosls  associated  with  the  adjustment  arv 
principally  those  relating  to  accomplishing  pe.-mli 
revisions  before  renewal  of  the  permit.  While  OVB 
has  not  approved  this  adjustment  in  baseline  (()^:> 
EPA  believes  thai  the  current  ICR  is  undpr.strtli-n 
without  including  this  effect. 


IMI 
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proposed  revisions  to  part  70  will  not 
have  a  significant  and  disproportionate 
impact  on  small  entities.  The  EPA. 
however,  solicits  any  information  or 
data  which  might  affect  this  proposed 
certification.  The  EPA  will  reexamine 
this  issue  and  perform  any  subsequent 
analysis  deemed  necessary.  Any 
subsequent  analysis  will  be  available  in 
the  docket  and  taken  into  account  before 
promulgation. 

E.  Paperwork  Reduction  Act 

The  Information  Collection  Request 
(ICR)  requirements  for  the  part  70 
regulations  were  submitted  for  approval 
to  OMB  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  The  ICR  was 
prepared  by  EPA  in  association  with  the 
promulgation  of  part  70  and  a  copy  may 
be  obtained  from  Sandy  Farmer, 
Information  Policy  Branch  (mail  code 
2136).  U.S.  Environmental  Protection 
Agency.  401  M  St.  SVV..  Washington.  DC 
20460.(202)260-2740. 

The  screening  analysis  done  for  the 
original  ICR  for  part  70  indicated  the 
paperwork  burden  imposed  by  the 
rulemaking  was  not  substantial.  The 
screening  analysis  for  the  revisions  to 
part  70  indicates  a  need  to  revise  that 
estimate.  However,  since  the  original 
ICR  for  part  70  must  be  revised  anyway 
before  it  expires  in  June  1995,  the  ICR 
analysis  of  today's  proposed  revisions  to 
part  70  does  not  supersede  or  replace 
the  up-date  of  the  original  part  70  ICR. 
Instead,  the  Administrator  proposes  to 
revise  formally  the  ICR  for  the  entire 
part  70  rule  in  the  June  1995  jjp-date. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  by 
Octoljer  28. 1994  to:  Chief,  Information 
Policy  Branch  (2136),  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington,  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule 
revisions  will  respond  to  anyOMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection.  Air 
pollution  control.  Prevention  of 
significant  deterioration.  New  source 
reWew,  Fugitive  emissions.  Particulate 
matter.  Volatile  organic  compounds. 
Nitrogen  dioxide.  Carbon  monoxido. 
Hydrocarbons,  Lead.  Operating  permits. 


Dated;  July*.  1994, 
Carol  M.  Browner. 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  part  70  of  title  40,  chapter  1 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 

(Note:  Material  enclosed  by  double 
parentheses  and  designated  as  "Option"  sets 
forth  alternative  proposal  regarding  revision 
of  permit  terms  that  prescribe  monitoring  or 
recordkeeping  procedures) 

PART  70— STATE  OPERATING  PERMIT 
PROGRAMS 

1.  The  authority  cite  for  part  70 
continues  to  fsad  as  follows: 

Authority:  42  U  S.C.  7401.  ef  seq. 

2.  Section  70.2  is  amended  as  follows; 

a.  The  definition  of  Affected  States  is 
amended  by  replacing  the  word 
"modification"  with  "revision"; 

b.  The  definition  of  Applicable 
requirement  is  amended  by 
redesignating  paragraphs  (2)  through 
(12)  as  (3)  through  (13).  adding  a  new 
paragraph  (2).  and  revising  the  newly 
redesignated  paragraph  (12); 

c.  The  definition  of  Draft  permit  is 
amended  by  revising  the  cite  "70.7(h)" 
to  read  "70.7": 

d.  The  definition  of  The  EPA  or  the 
Administrator  is  revised; 

e.  The  definition  of  Major  new  source 
review  is  added  after  the  definition  of 
"General  permit"; 

f.  The  definition  oi  Major  source  is 
amended  by  revising  the  first  paragraph; 
by  revising  the  first  sentence  in 
paragraph  (l)(i)  and  revising  paragraph 
(2)  introductory  te.xt  and  (2)(xxvii); 

g.  The  definition  of  Minor  new  source 
review  is  added  after  the  definition  of 
Major  source, 

h.  The  definitions  of  Permit 
modification  and  Section  502(b)(10) 
chanfies  are  removed; 

i.  The  definition  of  Permit  revision  is 
revised; 

j.  The  definition  of  Potential  to  emit 
is  amended  by  adding  the  phrase  "and 
citizens  under  the  Act"  to  the  end  of  the 
second  sentence. 

k.  The  definition  of  Responsible 
-  official  is  amended  by  revising 
paragraphs  (4)  (i)  and  (ii); 

1.  The  definition  of  Title  I 
modification  is  added  after  the 
definition  of  Stationery  source. 

Additions  and  revisions  to  the  section 
are  set  out  to  read  as  follows; 

§70.2    Definitions. 

•         •         •         «        •« , 

Applicable  requirement  '   '   ' 
(2)  Any  requirement  enforceable  by 
the  Administrator  and  by  citizens  under 


the  Act  that  limits  emissions  for 
purposes  of  creating  offset  credits  or  for 
complying  with  or  avoiding 
applicability  of  applicable  requirements; 

(12)  Any  standard  or  other 
requirement  of  the  regulations 
promulgated  to  protect  stratospheric 
ozone  under  sections  608  or  609  of  title 
VI  of  the  Act,  unless  the  Administrator 
has  determined  that  such  requirements 
need  not  be  contained  in  a  part  70 
permit,  and  any  standard  or  other 
requirement  under  any  other  section(s) 
of  title  VI  of  the  Act  that  the 
Administrator  determines  should  be 
contained  in  a  title  V  permit; 
***** 

The  EPA  or  the  Administrator  means 
the  Administrator  of  the  EPA  or  his  or 
her  designee. 

***** 

Major  new  source  review  (major  NSR) 
means  a  title  I  program  contained  in  an 
EPA-approved  or  promulgated 
implementation  plan  for  the 
preconstruction  review  of  changes 
which  are  subject  to  review  as  new 
major  stationary  sources  or  major 
modifications  under  EPA  regulations 
implementing  parts  C  or  D  of  title  I  of 
the  Act. 

Major  source  means  any  stationary 
source  or  group  of  stationary  sources  as 
described  in  paragraphs  (1),  (2),  and  (3) 
of  this  definition.  For  purposes  of 
paragraphs  (2)  and  (3).  major  stationary 
source  includes  any  group  of  stationary 
sources  that  are  located  on  one  or  more 
contiguous  or  adjacent  properties,  and 
iire  under  common  control  of  the  same 
person  (or  persons  under  common 
contTol)  belonging  to  a  single  major 
industrial  grouping.  For  the  purposes  of 
defining  "major  source"  in  paragraphs 
(2)  or  (3)  of  this  definition,  a  stationary 
source  or  group  of  stationary  sources 
shall  be  considered  part.of  a  single 
industrial  grouping  if  all  of  the  pollutant 
emitting  activities  at  such  source  or 
group  of  sources  on  contiguous  or 
adjacent  properties  belong  to  the  same 
Major  Group  (i.e.,  all  have  the  same  two- 
digit  code)  as  described  in  the  Standard 
Industrial  Classification  Manual,  1987. 
In  addition,  for  purposes  of  paragraphs 
(2)  and  (3)  of  this  definition,  any 
stationary  source  (or  group  of  stationary 
sources)  that  supports  another  source, 
where  both  are  under  common  control 
of  the  same  person  (or  persons  under 
common  control)  and  on  contiguous  or 
adjacent  properties,  shall  be  considered 
a  support  facility  and  part  of  the  same 
source  regardless  of  the  2-digit  SIC  code 
for  that  support  facility.  A  stationary 
source  (or  group  of  stationary  sources)  is 
considered  a  support  facility  to  a  source 


if  at  least  50  percent  of  the  output  of  the 
support  facility  is  dedicated  to  the 
source. 

11)  *   *   ' 

|i)  For  pollutants  other  than 
radionuclides,  any  stationary  source  or 
group  of  stationary  sources  located 
within  a  contiguous  area  ind  under 
common  control  that  emits  or  has  the 
potential  to  emit,  in  the  aggregate,  10 
tons  per  year  (tpy)  or  more  of  ar^y 
hazardous  air  pollutant  (HAP) 
(including  any  fugitive  emissions  of 
such  pollutant)  which  has  been  listed 
pursuant  to  section  112fb)  of  the  Act,  25 
tpy  or  more  of  any  combination  of  such 
hazard'.i;:s  air.pollutants  (including  any 
fugitive  emissions  of  such  pollutants)  or 
such  lesser  quantity  as  the 
Administrator  may  establish  by 
nile.   *    •   • 

•  •         •         »         • 

(2)  A  major  stationary  source  of  air 
pollutants  or  any  group  of  stationary 
■  sources,  as  defined  in  section  302  of  the 
Act,  that  directly  emits,  or  has  the 
potential  to  emit,  100  tpy  or  more  of  any 
air  pollutant  (including  any  fugitive 
emissions  of  any  such  pollutant,  as 
determined  by  rule  by  the 
Administrator).  The  fugitive  emissions . 
of  a  stationary  source  shall  not  be 
considered  in  determining  whether  it  is 
a  major  stationary  source  for  the 
purposes  of  section  302(j)  of  the  Act  or 
for  the  purposes  of  paragraph  (3)  of  this 
definition,  unless  the  source  belongs  to 
one  of  the  following  categories  of 
stationary  source: 

•  •        •        •        • 

(xxvii)  All  other  stationary  source 
categories  regulated  by  a  standard 
promulgated  as  of  August  7,  1980,  imder 
section  111  or  112  of  the  Act,  but  only 
wish  respect  to  those  air  pollutants  that 
have  been  regulated  for  that  category. 

•  •**•" 

Minor  new  source  review  (minor  NSR) 
n^oans  a  title  I  program  approved  by 
EPA  into  a  State's  implementation  plan 
under  EPA  regulations  implementing 
section  110(a)(2)  of  title  I  of  the  Ac1  for 
the  preconstrurtion  review  of  changes 
which  are  subject  to  review  as  nc-vv  or 
modified  sources  and  which  do  not 
qualify  as  new  major  stationary'  sources 
or  major  modifications  under  EPA 
regulations  implementing  parts  Cor  D 
of  title  I  of  the  Act. 

•  •        *        *         • 

Permit  revision  means  any  de  minimis 
permit  revision,  minor  permit  revision, 
significant  permit  revision,  or 
administrative  permit  amendment. 

•  •        •        •        *  ' ' 

Responsible  official  •   •   • 


(4)  •  *  • 

(i)  The  designated  representative  for 
all  actions,  standards,  requirements,  or 
prohibitions  under  title  IV  of  the  Act  or 
the  regulations  promulgated  thereunder; 
or 

(ii)  The  designated  representative  or  a 
person  meeting  provisions  of  paragraphs 
(1),  (2),  or  (3)  of  this  definition  for  any 
other  purposes  under  part  70. 

•  *  •  •  a 

Title  I  modification  or  modification 
under  any  provision  of  title  I  of  the  Act 
means  any  modification  under  parts  C 
and  0  of  title  I  or  sections  110(a)(2), 
111(a)(4),  tl2(a){5).  or  112(g)  of  the  Act; 
under  regulations  promulgatful  by  EPA 
thereunder  or  in  §61.07  ol  part  fal  of 
this  chapter;  or  under  State  regulations 
approved  by  EPA  to  meet  such 
requirements. 

•  •        •       -  •        * 

3,  Section  70.3  is  amended  by  revising 
paragraphs  (a)(1)  through  (a)(3);  by 
redesignating  paragraphs  la)(4)  and 
(a)(5)  as  {a)(5)  and  (a)(6)  respectively;  by 
adding  a  new  paragraph  (a)(4);  and  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§70.3    Appllcabiltty. 

(a)  •  •  • 

(1 )  Any  major  source,  except  that  a 
source  is  not  required  to  obtain  a  {>ermit 
if  it  would  be  classified  as  a  major 
source  solely  because  it  has  the 
potential  to  emit  major  amoimts  of  a 
pollutant  listed  pursuant  to  section 

1 12(r)(3)  of  the  Act  and  is  not  otherwise 
required  to  obtain  a  permit  under  this 
part; 

(2)  Any  source,  including  ari  area 
source  (i.e.,  a  nonmajor  source),  subject 
to  a  standard,  fimjtaticm,  or  other 
requirement  under  section  111  of  the 
Act; 

(3)  Any  source,  including  an  area 
source  (i.e.,  a  nonmajor  source),  subject 
to  a  standard  or  other  requirement 
undor  section  112  of  the  Act,  except  that 
a  source  is  not  required  to  obtain  a 
permit  solely  because  it  is  subject  to 
rf^gulations  or  requirements  under 
section  1 1 2(r)  of  the  Act; 

(4)  Any  source  required  to  have  a 
permit  under  parts  C  or  D  of  title  I  of 
the  Act; 

*        •        •        •        • 

(b)  •  •:• 

(2)  In  the  case  of  nonmajor  sources 
subject  to  a  standard  or  other 
requirement  under  either  settion  111  or 
section  112  of  the  Act  promulgated  after 
July  21,  1992.  the  Administrator  will 
determine  whether  to  exempt  any  or  ail 
such  sources  from  the  requirement  to 
obtain  a  part  70  permit  at  the  time  that 
the  new  standard  is  promulgated. 


4.  Se<;tion  70.4  is  amended  by: 

a.  Revising  paragraphs  (a)  and 
{b)(3)(x); 

b.  Removing  the  last  sentence  from 
paragraph  (b){3)(xi); 

c.  Amending  paragraph  (h)(3)(xii)  by 
replacing  "90"  in  the  first  and  third 
sentences  with  "125"; 

d.  Amending  paragraph  (b)(ll)(iii)  by 
replacing  "9"  with  "12"; 

e.  Revising  paragraphs  (b)(12)  through 
(14),  (h).  (i)  introductory  text  and  (i)|l): 

f.  Removing  paragraplb  (b)(15)  and 
redesignating  paragraph  (b)(16)  cs 
(b)(15): 

g.  Redesignating  paragraphs  (j)  and  (k) 
as  (k)  and  (1),  respectively;  and  bv 
adding  a  new  paragraph  (j). 

Additions  and  revisions  are  set  out  to 
read  as  follows: 

§  70.4    State  program  submittals  and 
transition. 

(a)  Date  for  submittal.  Not  later  than 
November  15, 1993.  the  Governor  of 
each  State  shall  submit  to  the 
Administrator  for  approval  a  proposed 
part  70  program,  under  State  law  or 
under  an  interstate  compact,  meeting 
the  requirements. 

(b)  •   •   * 
(3)  •   •   • 

(x)  Provide  an  opportunity  for  judicial 
review  in  State  court  of  the  final  permit 
action  by  the  appUcant,  any  person  who 
participated  in  the  applicable  public 
participation  process  provided  pursuant 
to  §  70.7  and  any  other  person  who 
could  obtain  judicial  review  of  such 
actions  under  .State  laws. 
•        •        •        •        • 

(12)  Provisions  consistent  with 
paragraphs  (b)|12)  (i)  and  (ii)  of  this 
section  to  allow  changes  within  a 
permitted  facility  without  requiring  a 
permit  revision,  if  the  changes  are  not 
modifications  under  any  provision  of 
title  I  of  the  Ad  and  the  changes  do  not 
exceed  the  emissions  allowable  under 
the  permit  (whether  expressed  therein 
as  a  rate  of  emissions  or  in  terms  of  total 
emi.ssions):  Provided  that  the  fat  ililv 
provides  the  Administrator  and  the 
permitting  authority  with  written 
notification  as  required  below  in 
advance  of  the  proposed  changes,  whiah 
shall  be  a  minimum  of  7  days,  unless 
the  jjermjfting  authority  provides  in  its 
regulations  a  different  time  frame  for 
emergencies.  The  source,  permitting 
authority,  and  EPA  shall  attach  each 
such  notice  to  their  copy  of  the  rele\  .ini 
permit.  The  foUowng  provisions 
implement  this  requirement  of  an 
approvable  part  70  permit  program: 

(i)  Trading  under  permitted  emissions 
caps.  The  program  shall  require  the 
permitting  authority  to  include  in  a 
permit  an  emissions  cap,  pursuant  to  a 


JMI 


44528 


Federal  Register  /  Vol.  59.  No.  166  /  Monday,  August  29.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  166  /  Monday.  Augu.st  29,  1994  /  Proposed  Rules 


44521} 


request  submitted  by  the  applicant, 
consistent  with  any  specific  emission 
limits  or  restrictions  otherwise  required 
in  the  permit  by  any  applicable 
requirements,  and  permit  terras  and 
conditions  for  emissions  trading  solely 
for  the  purposes  of  complying  with  that 
cap,  provided  that  the  permitting 
authority  finds  that  the  request  contains 
adequate  terms  and  conditions, 
including  all  terms  required  under 
§  70.6  (a)  and  (c),  to  determine 
compliance  with  the  cap  and  with  any 
emissions  trading  provisions.  The 
permit  shall  also  contain  terms  and 
conditions  to  assure  compliance  with  all 
applicable  requirements.  The  permit 
applicant  shall  include  in  its 
application  proposed  replicable 
procedures  and  permit  terms  that  ensure 
the  emissions  cap  is  enforceable  and 
trades  pursuant  to  it  are  queuitifiable 
and  enforceable.  Any  permit  terms  and 
conditions  establishing  such  a  cap  or 
allowing  such  trading  may  be 
established  or  changed  only  in  a  full 
permit  issuance,  renewal,  or  significant 
permit  revision  process.  The  permitting 
authority  shall  not  be  required  to 
include  in  the  cap  or  emissions  trading 
provisions  any  emissions  units  where 
the  permitting  authority  determines  that 
the  emissions  are  not  quantifiable  or 
where  it  determines  that  there  are  no 
replicable  procedures  or  practical  means 
to  enforce  the  emissions  trades. 

(A)  The  written  notification  required 
imder  this  paragraph  (b)(12)(i)  shall 
state  when  the  change  will  occur  and 
shall  describe  the  changes  in  emissions 
that  will  result  and  how  these  increases 
and  decreases  in  emissions  will  comply 
wdth  the  terms  and  conditions  of  the 
permit. 

(B)  The  permit  shield  described  in 
§  70.6(f)  may  extend  to  terms  and 
conditions  that  allow  such  increases 
and  decreases  in  emissions. 

(ii)  Trading  under  the  implementation 
plan.  The  program  may  provide  for 
permitted  sources  to  trade  increases  and 
decreases  in  emissions  in  the  permitted 
facility,  where  the  applicable 
implementation  plan  provides  for  such 
emissions  trades  without  requiring  a 
permit  revision  and  based  on  the  7-day 
notice  prescribed  in  this  paragraph 
(b)(12)(ii).  This  provision  is  available  in 
those  cases  where  the  permit  does  not 
already  provide  for  such  emissions 
trading  provided  the  permit  identifies 
which  permit  terms  may  be  replaced 
with  the  emissions  trading  provisions  in 
the  implementation  plan. 

(A)  The  written  notification  required 
under  this  paragraph  (b)(12](ii)  shall 
include  such  information  as  may  be 
required  by  the  provision  in  the 
applicable  implementation  plan   . 


authorizing  the  emissions  trade, 
including  at  a  minimum,  when  the 
proposed  change  will  occur,  a 
description  of  each  such  change,  any 
change  in  emissions,  the  permit 
requirements  wth  which  the  source 
will  comply  using  the  emissions  trading 
provisions  of  the  applicable 
implementation  plan,  and  the  pollutants 
emitted  subject  to  the  emissions  trade. 
The  notice  shall  also  refer  to  the 
provisions  with  which  the  source  will 
comply  in  the  applicable 
implementation  plan  and  that  provide 
for  the  emissions  trade. 

(B)  The  permit  shield  described  in 
§  70.6(0  shf^ll  not  extend  to  any  change 
made  under  this  paragraph  (b)(12)(ii). 
Compliance  with  the  permit  terms  that 
the  source  will  meet  using  the  emissions 
trade  shall  be  determined  according  to 
requirements  of  the  applicable 
implementation  plan  authorizing  the 
emissions  trade. 

(13)  Provisions  for  adequate, 
streamlined,  and  reasonable  procedures 
for  expeditious  review  of  permit 
revisions.  The  program  may  meet  this 
requirement  by  using  procedures  that 
meet  the  requirements  of  §  70.7  (d),  (e), 
(f),  (g),  and  (h)  or  that  are  substantially 
equivalent  to  those  provided  therein. 

(14)  If  a  State  allows  permittees, 
without  first  applying  for  a  permit 
revision,  to  make  changes  that  do  not 
result  in  the  source  being  in  violation  of 
any  permit  term  or  condition  but  render 
the  source  subject  to  em  applicable 
requirement  to  which  the  source  was 
not  previously  subject,  provisions 
meeting  the  requirements  of  paragraphs 
(b)(14)(i)  through  (vii). 

(i](A)  Each  change  shall  meet  all 
applicable  requirements  and  shall  not 
violate  or  result  in  the  violation  of  any 
existing  permit  term  or  condition. 

(B)  Each  change  shall  not  result  in  a 
net  increase  in  the  allowable  emissions 
of  any  regulated  air  pollutant  at  the . 
source. 

(C)  The  change  may  not  be  subject  to 
the  requirements  of  title  IV  of  the  Act. 

(ii)  Sources  must  provide 
contemporaneous  written  notice  to  the 
permitting  authority  of  each  such 
change.  Such  written  notice  shall 
describe  each  such  change,  the  date  of 
the  change,  any  change  in  emissions.  . 
pollutants  emitted,  and  the  applicable 
requirement  to  which  the  source 
becomes  subject  as  a  result  of  the 
change. 

(iii)  The  change  shall  not  be  eligible 
for  the  permit  shield  under  §  70.6(f) 
until  such  time  as  a  permit  shield  may 
be  granted  in  a  subsequent  permit 
revision  consistent  with  the  provisions 
of  §  70.7(g)  or  (h). 


(iv)  The  permittee  shall  keep  a  record 
describing  changes  made  under  this 
paragraph. 

(v)  The  permittee  shall  apply  for  a 
permit  revision  by  the  deadline  set  forth 
in  §  70.5(a)(l)(ii).  except  that  if  the 
deadline  would  occur  after  the  date  on 
which  a  renewal  application  is  due,  the 
State  may  allow  the  permittee  to  include 
the  permit  application  with  the  renewal 
application. 

(vi)  The  permit  shall  be  revised  under 
the  relevant  procedures  of  §  70.7  (e),  (f), 
(g)  or  (h)  for  which  the  change  is 
eligible,  except  that,  notwithstanding 
provisions  in  those  sections,  if  the 
change  is  processed  under  minor  permit 
revision  or  significant  permit  revision 
procedures,  and  the  permitting 
authority  or  EPA  determines  that  the 
change  was  ineligible  under  this 
paragraph,  then  the  source  shall  be 
liable  from  the  date  the  change  was 
made  for  failing  to  have  applied  for  a 
permit  revision  before  the  change  was 
made  as  required  under  §  70.7. 

(vii)  If  eligible  for  the  minor  permit 
revision  procedures  of  §  70.7(g).  the 
following  provisions  shall  apply  to 
changes  made  under  this  paragraph. 

(A)  The  public  notice  required  under 
§  70.7(g)(3)(ii)  shall  state  that  if  no 
germane  and  non-frivolous  objection  is 
received  within  21  days  of  application, 
the  permitting  authority  may  consider 
that  the  change  was  eligible  for 
processing  under  this  paragraph  without 
further  opportunity  for  public  objection. 
In  addition  to  the  provisions  of 

§  70.7(g)(3)(ii),  a  germane  objection  is 
one  that  objects  to  the  change  on  the 
grounds  that  the  source  was  ineligible 
under  this  paragraph. 

(B)  The  provisions  of  §  70.7(g)(5)  (i) 
and  (ii)  prohibiting  the  source  from 
making  the  change  do  not  apply. 

(C)  Notwithstanding  the  provisions  of 
§  70.7(g)(6),  the  source  must  comply    .. 
vdth  all  applicable  requirements  from 
the  date  the  change  was  made. 

*        *         ft  -       *        * 

(h)  Individual  permit  transition.  Upon 
approval  of  a  State  program,  the 
Administrator  shall  suspend  the 
issuance  of  Federal  permits  for  those 
activities  subject  to  the  approved  State 
program,  except  that  the  Administrator 
will  continue  to  issue  phase  I  acid  rain 
permits  and,  to  the  extent  provided  in 
regulations  promulgated  pursuant  to 
title  IV  of  the  Act,  will  issue  phase  II 
acid  rain  permits.  After  program 
approval,  EPA  shall  retain  jurisdiction 
over  any  permit  (including  any  general 
permit)  that  it  has  issued  unless 
arrangements  have  been  made  with  the 
State  to  assume  responsibility  for  these 
permits..  Where  EPA  retains  jurisdiction. 


it  will  continue  to  process  permit 
appeals  and  revision  requests,  to 
conduct  inspections,  and  to  receive  and 
review  monitoring  reports.  If  any  permit 
appeal  or  revision  request  is  not  finally 
resolved  when  the  federally-issued 
permit  expires,  EPA  may,  with  the 
consent  of  the  State,  retain  jurisdiction 
until  the  matter  is  resolved.  Upon 
request  by  a  State,  the  Administrator 
may  delegate  authority  to  implement  all 
or  part  of  a  permit  issued  by  EPA,  if  a 
part  70  program  has  been  approved  for 
the  State.  The  delegation  may  include 
authorization  for  the  State  to  collect 
appropriate  fees,  consistent  with  §  70.9. 
(i)  Program  revisions.  Either  EPA  or  a 
State  with  an  approved  program  may 
initiate  a  program  revision.  Program 
revision  may  be  necessary  wheri  the 
relevant  Federal  or  State  statutes  or 
regulations,  including  part  70,  are 
revised,  modified,  or  supplemented. 
The  State  shall  keep  EPA  apprised  of 
any  proposed  modifications  to  its  basic 
statutory  or  regulatory  authority  or 
procedures.  If  the  Administrator 
determines  pursuant  to  §  70.10  that  a 
State  is  not  adequately  administering 
the  requirements  of  this  part,  or  that  the 
State's  permit  program  is  inadequate  in 
any  other  way.  the  State  shall  revise  the 
program  or  its  means  of  implementation 
to  correct  the  inadequacy. 

(1)  If  the  program  or  the  means  of 
implementing  it  must  be  revised,  fully 
adopted  program  revisions  shall  be 
submitted  to  the  Administrator  in 
accordance  with  the  following 
timeframes,  which  will  commence  upon 
promulgation  of  revised  requirements 
under  title  V  of  the  Act  or  upon  a 
finding  by  the  Administrator  of 
inadequate  program  administration: 

(i)  Within  180  days  if  no  new 
statutory  authority  or  regulatory 
revisions  are  necessary; 

(ii)  Within  12  months  if  no  new 
statutory  authority  is  needed  but 
regulatory  revisions  are  necessary; 

(iii)  Within  2  years  if  new  statutory 
authority  is  needed;  or 

(iv)  Notwithstanding  paragraphs 
(i)(l)(i)  through  (iii)  of  this  section,  any 
other  time  period  that  the  Administrator 
determines  is  appropriate  to  allow  for 
program  revision. 
•        *        •        •        * 

(j)  Savings  provision.  Any  operating 
permits  program  developed  and 
submitted  to  the  Administrator  for 
approval  prior  to  [DATE  6  MONTHS 
AFTER  PUBUCATION  OF  FINAL 
RULE)  must  meet  the  applicable  criteria 
contained  in  part  70  as  in  etiect  on  July 
21, 1992  to  receive  EPA  approval. 
Notwithstanding  the  preceding 
sentence,  the  Aoministrator  may  review 


portions  or  the  entirety  of  such  program 
submittals  upon  request  of  the 
permitting  authority,  and  will  review 
the  entirety  of  all  later  submittals,  on 
the  basis  of  the  criteria  in  part  70  as  in 
effect  at  the  time  of  the  submittal. 
•        •        •        •        • 

5.  Section  70.5  is  amended  by: 

a.  Revising  paragraph  (a)(l)(ii); 

b.  Redesignating  paragraphs  (a)(l)(iii) 
and  {a)(l)(iv)  as  (a){l)liv)  and  (a)(l)(v) 
respectively,  adding  a  new  paragraph 
(a)(l)(iii),  and  revising  the  newly 
redesignated  paragraph  (a)(l)(v); 

c.  Revising  the  second  sentence  in 
paragraph  (a)(2); 

d.  Adding  a  new  sentence  to 
paragraph  (c)  introductory  text  after  the 
fifth  sentence  in  that  paragraph; 

e.  Redesignating  paragraphs  (c)(8), 
(c)(9),  and  (c)ilO)  as  paragraphs  (c)(9), 
(c)(10),  and  (c)(ll)  respectively  a^d 
adding  a  new  paragraph  (r)(8). 

Additions  and  rexasions  are  set  out  to 
"  -read  as  follows: 

%  7a5    Permit  appltcations. 
(a)*   •   • 

(1)  •   •  V 

(ii)  For  purposes  of  changes  ebgible 
under  §  70.4(b)(14),  a  timely  application 
is  one  that  is  submitted  not  later  than  6 
months  after  the  notice  required  under 
§70.4(b)(14){ii). 

(iii)  For  purposes  6f  permit  revisions 
other  than  changes  eligible  under 
§  70.4(b)(14),  a  timely  appUcation  is  one 
that  is  submitted  by  the  relevant 
deadlines  set  forth  in  §§  70.7(e),  (f),  (g), 
or(h). 
-  •        •        •        •        •  - 

(v)  Applications  for  initial  phase  II 
acid  rain  permits  shall  be  submitted  to 
the  permitting  authority  by  January  1, 
1996  for  sulfur  dioxide,  and  by  January 
1, 1998  for  nitrogen  oxides  or  by  such 
other  deadlines  established  under  title 
IV  of  the  Act  and  the  regulations 
promulgated  thereunder. 

(2)  *  *  *  To  be  found  complete,  an 
application  must  provide  all 
information  required  pursuant  to 
paragraph  (c)  of  this  section  sufficient  to 
allow  the  permitting  authority  to  begin 
processing  the  appficalion,  except  that 
applications  for  permit  revision  need 
supply  such  information  only  if  it  is 
related  to  the  proposed  change.  •  •  • 

•        •        *        «        • 

(c)  *  •  •  No  acdvity  or  emissions 
unit  of  a  source  may  be  exempted  when 
determining  whether  a  source  is  maior. 

*      *      A 
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(8)  Identification  of  those  emissions 
units  ehgible  for  emissions  trading 
under  §  70.6(a)(10)  and  those  emissions 
imits  at  which  changes  may  be 


processed  under  de  minimis  permit 
revision  procedures  contained  in 
§  70.7(f)  of  this  part. 
6.  Section  70.6  is  amended  by: 

a.  Revising  paragraphs  (a)(3)(ii) 
introductorv  text.  (a){3)(iii)(B),  (a)(4) 
introductory  text,  (a)(8).  (a)(9)(i),  (a)(10) 
introductory  text,  (c)(1),  (d)(2).  and 
in(3)(i); 

b.  Adding  a  new  paragraph  (d)(3); 

c.  Amending  paragraphs  (a)(l)(iii), 
(a)(6)(i),  and  (a)(6)(iii)  by  replacing  the 
word  "modification"  with  "revision": 

d.  Amending  paragraph  (a)(4)(ii)  by 
replacing  the  word  "source"  with 
"unit"; 

e.  Amending  paragraphs  (c)(3)  and 
(c)(4)  by  revising  references  to 

••§  70.5ic)(8)"  to  read  "§  70.5(c)(9)"; 

f.  Amending  pEuagrapb  (d)(1)  l^ 
revising  references  to  "§  70.7(h)"  to  read 
"§70.7(k)." 

The  additions  and  revisions  read  as 
follows: 

S  70.8    Permit  content 

(a)*  ;  • 

(3)*   •  • 

(ii)  With  respect  to  recordkeeping,  the 
permit  shall  incorporate  all  applicable 
recordkeeping  requirements  and  require 
the  following: 
ft        •        •        •        • 

(iii)  •   •  • 

(B)  Prompt  reporting  of  deviations 
from  permit  requirements,  including 
those  attributable  to  upset  conditions, 
the  probable  cause  of  such  deviations, 
and  any  corrective  actions  or  preventive 
measures  taken.  The  permitting 
authority  shall  define  "prompt"  in  its 
part  70  program  regulations  for  each 
situation  which  is  not  already  defined 
in  the  underlying  apphcable 
requirement,  and  do  so  in  relation  to  the 
degree  and  type  of  deviation  likely  to 
occur  and  the  applicable  requirements. 
Upset  conditions  shall  be  defined  in  the 
permit. 

(4)  For  affected  sources,  a  permit 
condition  prohibiting  any  affected  unit 
from  emitting  SOj  in  excess  of  any 
allowances  that  the  affected  unit 
lawfully  holds  under  title  IV  of  the  Act 
or  the  regulations  promulgated 
thereunder. 
•        ■        •        •        • 

(8)  Emissions  trading.  A  provision 
stating  that  no  permit  revision  shall  be 
required,  under  any  economic 
incentives,  marketable  permits, 
emissions  trading  and  other  similar 
programs  or  processes  approved  in  an 
implementation  plan  or  o^er  applicable 
requirement  authorizing  such  changes 
to  be  provided  for  in  the  permit  and 
where  the  permit  provides  for  such 
changes. 
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(9)«    •    • 

(i)  Shall  require  the  source, 
contemporaneously  with  making  a 
change  from  one  operating  scenario  to 
another,  to  record  in  a  log  at  the 
permitted  facility  a  record  of  the 
scenario  under  which  it  is  operating. 
Provided  that  each  of  the  alternative 
scenarios  available  for  a  particular  unit 
is  monitored  in  a  way  that  yields 
objective,  contemporaneous 
measurement  and  recordation  of 
relevant  emissions  or  parameters  and 
that  the  means  of  measurement  are 
sufficiently  different  for  each  of  the 
scenarios  that  the  contemporaneous 
record  reveals  the  scenario  under  which 
the  source  was  operating  when  the 
record  was  made,  no  further  notice  to 
the  permitting  authority  is  required. 
Otherwise,  the  permit  shall  require  that 
when  any  change  is  made  between 
alternative  scenarios,  the  permittee  at 
the  beginning  of  the  following  week 
shall  place  in  regular  mail  to  the 
permitting  authority  notice  of  such 
change(s)  between  scenarios,  which 
could  consist  of  a  copy  of  the  relevant 
portion  of  the  on-site  log  indicating  the 
scenario{s)  under  which  the  source 
operated  during  the  previous  week; 
***** 

(10)  Terms  and  conditions,  if  the 
permit  applicant  requests  them,  for  the 
trading  of  emissions  increases  and 
decreases  in  the  permitted  facility,  to 
the  extent  that  the  applicable 
requirements  provide  for  trading  such 
increases  and  decreases  without  a  case- 
by-case  approval  of  any  emissions  trade. 
Such  terms  and  conditions: 
*        •        *        •        » 

(c)'   •   • 

(1)  Consistent  with  paragraph  (a)(3)  of 
this  section,  testing,  monitoring, 
recordkeeping,  reporting,  and 
compliance  certification  requirements 
sufficient  to  assure  compliance  with  the 
terms  and  conditions  of  the  permit.  Any 
document  (including  reports)  required 
to  be  submitted  by  a  part  70  permit  shall 
contain  a  certification  by  a  responsible 
official  that  meets  the  requirements  of 
§70.5(d). 

***** 

(d)'   •   • 

(2)  Part  70  sources  that  would  qualify 
for  a  general  permit  must  apply  to  the 
permitting  authority  for  coverag«!  under 
"the  terms  of  the  general  permit  oi  must 
apply  for  a  part  70  permit  consistent 
with  §  70.5.  The  permitting  authority 
may,  in  the  general  permit,  provide  for 
applications  which  deviate  from  the 
requirements  of  §  70.S.  provided  that 
such  applications  meet  the  requirements 
of  title  V  of  the  Act,  and  include  all 
information  necessarv  to  determine 


qualification  for,  and  to  assure 
compliance  with,  the  general  permit. 
Without  repeating  the  public 
participation  procedures  required  under 
§  70.7(k),  the  permitting  authority  may 
grant  a  source's  request  for 
authorization  to  operate  under  a  general 
permit,  and  such  a  grant  shall  be  a  final 
permit  action  for  purposes  of  judicial 
review. 

(3)  The  permitting  authority  shall 
provide  timely  notice  to  the  public  of 
any  authorization  given  to  a  source  to 
operate  under  the  terms  of  a  general 
permit.  Such  notice  may  be  made  on  a 
monthly,  summarized  basis  covering  all 
sources  receiving  authorization  since . 
the  time  of  the  last  notice. 
•        *        *       ~  •        * 

(0*  '  * 

(3)  •   *   • 

(i)  The  provisions  of  sections  112(r)(9) 
and  303  of  tho  .\ct  (emergency  orders), 
including  the  authority  of  the 
Administrator  under  those  sections; 
***** 

7.  Section  70. /"is  amended  by: 

a.  Revising  paragraphs  (a)ll) 
introductory  text,  (a)(l)(i),  (a)(l){ii), 
(a)(l)(iv).(a)(l)(v),  (a)(2),  and  (a)(4); 

b.  Adding  a  new  paragraph  (a)(7); 

c.  Revising  paragraph  (b); 

d.  Redesignating  paragraphs  (f),  (g); 
and  (h)  as  paragraphs  (i).  (j),  and  (k); 

e.  Redesignating  paragraph  (e)(2)  as  a 
new  paragraph  (g)  and  revising  it,  and 
redesignating  paragraph  (e)(4)  as 
paragraph  (h)  introductory'  text,  and 
paragraphs  (e)(4)  (i)  and  (ii)  as 
paragraphs  (h)(1)  and  (h)(2); 

f.  Removing  paragraphs  (e) 
introductory  text  and  (e)  (1)  and  (3): 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  revising  it; 

g.  Adding  new  paragraphs  (d)  and  (f) 
h.  Revising  newly  redesignated 

paragraph  (h)(1).  and  amending  newly 
redesignated  par;igraph  (h)(2)  by 
revising  the  word  "modifications"  to 
read  "revisions"; 

k.  Revising  the  newly  redesignated 
paragraphs  (i)(2)  and  (i)(3); 

1.  .Amending  the  newly  redesignated 
paragraph  (j)(l)  by  replacing  the  citation 
"p.-  ragraph  (f)"  to  rt^ad  "paragraph  (i)"; 

m.  Amending  the  newly  redesignated 
paragraph  (j)(5)  introductory  te.xt  by  - 
revising  the  citations  to  "paragraph 
(g)(2)"  and  "paragraph  (g)(4)"  to  read 
"paragraph  (j)(2) "  and  "paragraph  (j)(4)" 
respectively; 

n.  Amending  the  newly  redesignated 
paragraph  (j)(5)(i)  by  revising  the 
citation  "paragraphs  (g)  (1)  through  (4)" 
to  road  "paragraphs  (j)  (1)  through  (4)"; 

o.  Revising  the  newly  redesignated 
paragraph  (k)  introductory  text; 


p.  Amending  the  newly  redesignated 
paragraph  (k)(2)  by  revising  the  word 
"modification"  to  read  "revision"; 

q.  Amending  the  newly  redesignated 
paragraph  (k){5j  by  adding  the  words 
"or  her"  after  the  words  "the 
Administrator  may  fulfill  his". 

The  additions  and  revisions  read  as 
follows: 

§  70.7    Permit  Issuance,  renewal, 
reopenings,  and  revisions. 

(a)  Action  on  Application.  (1)  A 
permit,  permit  revision,  or  renewal  may 
be  issued  only  if  all  of  the  following 
conditions  have  been  met: 

(i)  The  permitting  authority  has 
received  a  complete  application  for  a 
permit,  permit  revision,  or  permit  - 
renewal,  e.xcept  that  a  complete 
application  need  not  be  received  before 
issuance  of  a  general  permit  under 
§  70.6(d)  of  this  part; 

(ii)  The  permitting  authority  has 
complied  with  the  applicable 
requirements  for  public  participation 
under  this  section; 

(iv)  Except  as  provided  in  paragraph 
(a)(7)  of  this  section,  the  conditions  of 
the  permit  provide  for  compliance  with 
all  applicable  requirements  and  the 
requirements  of  this  part;  and 

(^v)  Except  for  revisions  qualifying  for 
de  minimis  permit  revision  procedures 
under  paragraph  (f)  of  this  section  or  for 
administrative  amendment  procedures 
under  paragraphs  (e)(1)  (i)  through  (v)  of 
this-section,  the  Administrator  has 
received  a  copy  of  the  proposed  permit 
and  any  notices  required  under  §  70.8    , 
(a)  and  (b),  and  has  not  objected  to 
issuance  of  the  permit  under  §  70.8(c) 
within  the  time  period  specified  therein. 

(2)  Except  as  provided  under  the 
initial  transition  plan  provided  for 
under  §  70.4fb)(ll)  or  under  regulations 
promulgated  under  title  IV  or  title  V  of 
the  Act  for  the  permitting  of  affected 
sources  under  the  acid  rain  program,  the 
program  shall  provide  that  the 
pennitting  authority  take  final  action  on 
earh  permit  application  (including  a 
request  for  permit  revision  or  renewal) 
within  18  months,  or  such  lesser  time 
approved  by  the  Administrator,  after 
receiving  a  complete  application. 
However,  the  permitting  authority  shall 
take  final  action  within  12  months  on 
any  complete  permit  appUcation 
containing  an  early  reductions 
demonstration. 
*        *        *        •        * 

(4)  The  permitting  authority  shall 
promptly  provide  notice  to  the 
applicant  of  whether  the  application  is 
complete.  Unless  the  permitting 
authority  requests  additional 
information  or  otherwise  notifies  the  - 


applicant  of  incompleteness  within  60 
days  of  receipt  of  an  application,  the 
application  shall  be  deemed  complete. 
For  revisions  that  qualify  for  and  are 
processed  through  the  procedures  of 
paragraphs  (e),  (f),  or  (g)  of  this  section, 
the  State  program  need  not  require  a 
completeness  determination. 

•  •  *    *        *        • 

(7)  Any  new  applicable  requirement 
approved  or  promulgated  by  EPA  that 
becomes  apphcable  to  a  source  prior  to 
issuance  of  a  draft  permit  (whether 
during  issuance  or  renewal)  shall  be 
included  in  the  draft  permit.  If  any  new 
applicable  requirement  becomes 
applicable  after  issuance  of  a  draft     ' 
permit,  and  the  requirement  is  not 
reflected  in  the  draft  permit,  the  permit 
may  be  issued  withoutincorporating  the 
new  apphcable  requirement,  provided 
that  the  permitting  authority  institutes 
proceedings  no  later  than  the  date  of 
permit  issuance  to  reopen  the  permit 
consistent  with  paragraph  (ij  of  this 
section  to  incorporate  the  new 
applicable  requirement  and  that  the 
permit  contains  a  statement  that  it  is 
being  reopened  for  this  purpose. 

(b)  Requirement  for  a  permit.  Except 
as  provided  in  the  following  sentence 
and  paragraphs  (e),  (f),  and  (g)  of  this 
section,  no  part  70  source  may  operate 
after  the  time  that  it  is  required  to 
submit  a  timely  and  complete 
appUcation  under  an  approved  permit 
program,  except  in  compliance  with  a 
permit  issued  under  a  part  70  program. 

•  ■       •        •        »        • 

(d)  Permit  revisions.  Changes 
requiring  a  revision  of  a  part  70  permit 
are  those  that  could  not  be  operated     " 
wdthout  violating  an  existing  permit 
term  or  rendering  the  source  subject  to  ' 
an  applicable  requirement  to  which  the 
source  has  not  been  previously  subject. 
The  State  shall  provide  adequate, 
streamlined,  and  reasonable  procedures 
for  expeditiously  processing  permit 
revisions.  The  State  may  meet  this 
obligation  by  adopting  the  procedures 
set  forth  in  paragraphs  (e),  (f),  (g),  and 
(h)  of  this  section  and  in  §  70.4(b)(14)  or 
ones  substantially  equivalent.  The  State 
may  also  develop  ditferent'procedures 
for  different  tv^jes  of  revisions 
depending  on  the  significance  and 
complexity  of  the  requested  revision, 
but  EPA  will  not  approve  a  part  70 
program  that  has  permit  revision 
procedures  that  provide  for  less 
permitting  authority,  EPA,  or  affected 
State  review  or  public  participation  than 
is  provided  for  in  this  part.  A  permit 
revision  for  purposes  of  the  acid  rain 
portion  of  the  permit  shall  be  governed 
by  regulations  promulgated  under  title 
IV  of  the  Act. 


(e)  Administrative  permit 
amendments. — (1)  An  "administrative 
permit  amendment"  is  a  permit  revision 
that: 

(i)  Corrects  typographical  enors;. 

(ii)  Identifies  a  change  in  the  name, 
address,  or  phone  number  of  any  person 
identified  in  the  permit,  or  provides  a 
similar  minor  administrative  change; 

(iii)  Requires  more  frequent  testing, 
monitoring,  recordkeeping,  or  reporting; 

(iv)  Allows  for  a  change  in  ownership 
or  operational  control  of  a  source  where 
the  permitting  authority  determines  that 
no  other  change  in  the  permit  is 
necessary,  provided  that  a  WTitten 
agreement  containing  a  specific  date  for 
transfer  of  permit  responsibility, 
coverage  and  hability  between  die 
current  and  new  permittee  has  been 
submitted  to  the  permitting  authority; 

(v)  Incorporates  any  other  type  of 
change  which  the  Administrator  hais 
determined  as  part  of  the  approved  part 
70  program  to  be  similar  to  those  in 
paragraphs  (e)(l)(i)  through  (iv)  of  this 
section; 

(vi)  Incorporates  the  requirements  of  a 
minor  NSR  or  major  NSR 
preconstruction  permit  or  decision  or  a 
section  112(g)  determination,  provided 
that  such  permit  or  determination  was 
issued  in  accordance  with  procedural 
requirements  substantially  equivalent  to 
the  requirements  of  paragraph  (e)(4)  of 
this  section  and  contains  compliance 
requirements  substantially  equivalent  to 
those  required  under  §  70.6. 

(vii)  Notwithstanding  the  provisions 
of  paragraph  (e)(l)(vi)  of  this  section, 
incorporates  a  standard  promulgated 
after  permit  issuance  pursuant  to 
section  112  of  the  Act. 

(2)  Administrative  permit 
amendrhents  for  purposes  of  the  acid 
rain  portion  of  the  permit  shall  be 
governed  by  regulations  promulgated 
under  title  IV  of  the  Act. 

(3)  Administrative  permit  amendment 
procedures  for  changes  meeting  the 
criteria  under  §  70.7(e)(l)(i)  through  (v). 
Changes  meeting  the  criteria  set  forth  in 
paragraphs  (e)(l)(i)  through  (v)  of  this 
section  may  be  made  to  a  permit  using 
the  following  procedures: 

(i)  The  source  shall  submit  to  the 
permitting  authority  an  application 
containing  a  proposed  addendum  to  the 
source's  part  70  permit.  The  application 
shall  demonstrate  how  the  proposed 
change  meets  one  of  the  criteria  for 
administrative  amendments  set  forth  in 
paragraphs  (e)(l)(i)  through  (v)  of  this 
section,  and  include  certification  by  the 
responsible  official  consistent  with 
§  70.5(d)  of  this  part  that  the  change  is 
eligible  for  administrative  amendment 
procedures.  The  addendum  shall: 


(A)  Identify  the  terms  of  the  existing 
part  70  permit  that  it  proposes  to 
change; 

(B)  Propose  new  permit  terms 
consistent  with  the  provisions  of  this 
part  applicable  to  the  change; 

(C)  Designate  the  addendum  as  having 
been  processed  under  the  procedures  of 
this  paragraph;  and 

(D)  Specify  that  the  addendum  will  be 
effective  60  days  from  the  date  of 
permitting  authority  receipt  unless  the 
permitting  authority  disapproves  the 
change  within  such  period. 

(ii)  The  permitting  authority  may 
allow  the  source  to  implement  the 
requested  change  immediately  upon 
making  all  required  submittals, 
including  the  proposed  addendum. 

(iii)  The  proposed  addendum  may 
become  effective  60  davs  after  the 
permitting  authority  receives  the 
submittal,  provided  the  permitting 
authority  has  not  disapproved  the 
request  in  vmting  before  the  end  of  the 
60-day  period.  The  permitting  authority 
shall  record  the  change  by  attaching  a 
copy  of  the  addendum  to  the  existing 
part  70  permit  and  shall  provide  the 
Administrator  with  a  copy  of  the 
addendum.     . 

(iv)  If  the  permitting  authority 
disapproves  the  change,  it  shall  notify 
the  source  of  its  reasons  for 
disapproving  the  change  in  a  timely 
manner.  Upon  receiving  such  notice,  the 
source  shall  comply  with  the  terms  of 
the  permit  that  it  had  proposed  to 
change,  and  thereafter  the  proposed 
addendum  shall  not  take  effect.  The 
permitting  authority  may  approve  a 
permit  addendum  for  an  administrative 
permit  amendment  that  varies  from  the 
source's  application  without  rendering 
the  source  liable  for  violating  its 
existing  permit  if  the  permitting 
authority's  revisions  are  not  necessary 
to  make  the  request  eligible  for 
administrative  amendment  procedures 
and  do  not  change  the  applicant's 
proposed  determination  of  which 
apphcable  requirements  of  the  Act 
apply  to  the  source  as  a  result  of  the 
requested  change  and  if  the  source 
demonstrates  to  the  satisfaction  of  the 
permitting  authority  its  compliance 
with  the  apphcable  requirement  to 
which  it  is  subject  as  a  result  of  the 
change.  However,  the  source  would 
remain  liable  for  any  violations  of  the 
requirements  which  are  applicable  as  a 
result  of  the  change  and  the  source's 
proposed  permit  revision. 

(v)  The  process  in  paragraph  (e)(3)  of 
this  section  may  also  be  used  for 
changes  initiated  by  the  j)ermitting 
authority  that  meet  the  criteria  under 
paragraphs  (e)(l)(i),  (ii),  and  (iv)  of  this 
section.  For  such  changes,  the 
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pennitting  authority  shall  notify  the 
source  of  the  proposed  change  and  its 
effective  date,  and  shall  attach  a  copy  of 
the  change  to  the  existing  pennit.  C5n 
the  effective  date  of  the  proposed 
change,  the  source  shall  comply  with 
the  provisions  of  the  proposed  change. 

(vi)  The  pennit  shield  under  §  70.6(f) 
of  this  part  may  not  extend  to 
administrative  amendments  processed 
under  this  paragraph  (e)(3). 

(4)  Administrative  amendment 
procedures  for  changes  meeting  the 
criteria  under  §  70.7(e)(l)(vi).  A  change 
meeting  the  criteriaof  §  70.7(e)(l)(vi) 
may  be  made  to  a  permit  using  the 
procedures  in  the  following  paragraphs 
(e)(4)(i)  through  (v)  of  this  section. 

(i)  An  applicant  shall  submit  prior  to 
construction  (including  modification),  a 
permit  application  meeting  the 
requirements  for  applications  of  minor 
NSR,  major  NSR,  section  112(g) 
determinations  under  the  Act,  and 
paragraph  (e)(3)(i)  of  this  section.  The 
application  must: 

lA)  Specify  draft  permit  terms 
governing  construction  of  any  proposed 
new  or  modified  emissions  unit  or 
combination  thereof,  including  all 
applicable  reauirements; 

IB)  Inform  tne  permitting  authority 
that  the  source  is  requesting  to  modify 
the  part  70  permit  using  the  process 
under  this  paragraph; 

(C)  Include  a  proposed  addendum  to 
the  part  70  permit  that  identifies  the 
terms  of  the  existing  part  70  permit  that 
will  change  and  the  draft  terms  and 
conditions  which  will  govern  operation 
of  the  new  or  modified  unit  consistent 
with  part  70  (including  compliance 
requirements  consistent  with  §  70.6)  and 
any  notice  requirements  contained  in 
paragraph  (e)(4)(ii)  of  this  section,  and 
that  incorporates  relevant  terms  and 
conditions  from  the  proposed  minor 
NSR  or  major  NSR  or  section  112(g) 
action. 

(D)  Include  an  affidavit  signed  by  a 
responsible  official  stating  that  the 
source  accepts  all  liability  of  making  the 
requested  change  prior  to  final 
permitting  authority  action  to  revise  the 
source's  permit. 

(ii)  For  any  minor  NSR  or  major  NSR 
or  section  112(g)  action  and  part  70 
permit  addendum  proposed  for 
approval  under  this  paragraph  (e)(4),  the 
permitting  authority  shall: 

(A)  Provide  a  comment  period  for  the 
public  and  affected  States  prior  to 
construction  of  the  change  of  at  least  30 
days  or,  in  the  case  of  minor.  NSR,  as 
many  days  as  required  by  the  approved 
implementation  plan  as  of  November 
15. 1993,  but  not  less  than  15  days. 
Where  a  minor  NSR  action  includes  a 
rotting  transaction  involving  either  a 


single  emissions  increase  above 
applicable  title  I  modification 
significance  levels  or  a  siun  of  increases 
above  applicable  major  source 
thresholds,  a  public  comment  period  of 
at  least  30  days  must  be  provided  for  a 
change  to  qualify  for  processing  under 
this  paragraph: 

(B)  Provide  notice  and  a  copy  of  the 
application  filed  pursuant  to  paragraph 
(e)(4)(i)  of  this  section  to  EPA  by  the 
beginning  of  the  pubUc  comment , 
period; 

(C)  Issue  a  minor  NSR  or  major  NSR 
permit  or  determination  or  issue  a 
section  112(g)  determination  and  an 
addendum  to  the  part  70  permit  for  the 
operation  of  the  change  if  it  determines 
the  requirements  of  the  applicable 
minor  NSR.  major  NSR,  or  section 
112(g)  review  program  and  part  70  have 
been  met;  and 

(D)  Provide  an  opportunity  for  EPA 
objection  consistent  with  the  provisions 
of  §  70.8(c),  stauling  either  upon  receipt 
of  the  notice  described  under 
paragraphs  (e)(4)(ii)(D)  (7)  or  (2)  of  this 
section  as  applicable  or  from  the  date 
the  permitting  authority  made  its  final 
minor  NSR,  major  NSR,  or  section 
112(g)  determination,  whichever  is  later. 

[1)  For  changes  approved  by  the 
permitting  authority  under  major  NSR 
or  section  112(g)  review,  the  source 
shall  provide  a  notice  to  EPA  and  the 
permitting  authority  which  must  be 
postmarked  at  least  21  days  before  the 
anticipated  date  of  initial  startup  of  the 
new  or  modified  source.  For  such 
changes,  the  source  may  commence 
operation  at  the  end  of  the  21-day 
period,  unless  EPA  objects  in  writing  to 
the  proposed  change  within  the  21-day 
period.  Upon  notification  of  such 
objection,  the  source  may  not  operate 
such  a  change  and  must  comply  with 
the  terms  and  conditions  of  the  permit 
that  it  sought  to  change. 

(2)  For  cnanges  approved  by  the 
permitting  authority  under  minor  NSR, 
the  source  shall  notify  EPA  and  the 
permitting  authority  of  the  anticipated 
date  for  startup  of  the  change.  The 
source  may  commence  operation  of 
such  a  change  upon  postmark  of  such 
notice. 

(iii)  The  proposed  part  70  permit 
addendum  may  become  effective  45 
days  after  EPA  receives  notice  under 
paragraph  (e)(4)(ii)(D)  of  this  section  or 
45  days  from  the  date  the  permitting 
authority  makes  its  final 
preconstruction  determination, 
whichever  is  later,  provided  that  by  the 
end  of  such  period  EPA  has  not  objected 
to  the  change. 

(iv)  If  EPA  objects  to  the  change,  EPA 
shall  notify  the  permitting  authority  and 
the  source  of  its  reasons  for  objecting  to 


the  change.  Upon  receiving  such  notice, 
the  source  shall  comply  with  the  terms 
of  the  permit  that  it  had  proposed  to 
change,  and  thereafter  the  proposed 
addendum  shall  not  take  effect.  If, 
subsequent  to  source  implementation  of 
the  requested  change.  EPA  objects  to  the 
change,  the  source  shall  be  liable  for 
having  operated  in  violation  of  its 
existing  pennit  from  the  time  it 
implemented  the  change. 
Notwithstanding  the  preceding 
sentence,  the  permitting  authority  may 
revise  a  proposed  addendum  making  an 
administrative  permit  amendment  iri 
response  to  an  EPA  objection  without 
rendering  the  soiu-ce  liable  for  violating 
its  existing  permit  if  the  permitting 
authority's  revisions  are  not  necessary 
to  make  the  change  eligible  for 
administrative  amendment  procedures 
and  do  not  change  the  applicant's 
proposed  determination  of  vdiich 
applicable  requirements  apply  to  the 
source  as  a  result  of  the  requested 
change  and  if  the  source  demonstrates  ' 
to  the  satisfaction  of  the  permitting 
authority  its  compliance  with  the 
applicable  requirement  to  which  it  isv  ^ 
subject  as  a  result  of  the  change. 
However,  the  source  would  remain 
liable  for  any  violations  of  the 
requirements  which  are  applicable  as  a 
result  of  the  change  and  the  source's 
proposed  permit  revision. 

(v)  The  permitting  authority  may 
provide  a  permit  shield  consistent  with 
the  provisions  of  §  70.6(f). 

(5)  Administrative  permit  amendment 
procedures  for  changes  meeting  the 
criteria  under §70.7(e)(lj(vii).  Changes 
meeting  the  criteria  set  forth  in 
paragraphs  (e)(l)(vii)  of  this  section  may 
be  made  to  a  permit  using  the  following 
procedures: 

(i)  After  receipt  of  the  initial 
notification  required  under  the  section 
112  standard,  the  permitting  authority 
shall  prepare  a  proposed  addendum  to 
the  source's  part  70  permit.  The 
addendum  shall  contain  the  following: 

(A)  A  statement  that  the  section  112 
standard  is  an  applicable  requirement 
for  the  permitted  source. 

(B)  A  schedule  of  compliance, 
consistent  with  §  70.5(c)(9). 

(C)  A  requirement  to  submit  any 
implementation  plan  or  report  required 
under  the  standard. 

(D)  A  requirement  to  apply  for  a 
minor  permit  revision  by  the  deadline 
for  the  compliance  statement,  unless  the 
source  is  exempted  from  this 
requirement  by  the  rulemaking 
promulgating  the  applicable  section  112 
standard.  If  the  source  is  utilizing  an 
alternative  requiring  case-by-case 
approval,  such  as  emissions  averaging, 
the  source  shall  apply  for  a  significant" 


permit  revision  in  lieu  of  the  minor 
permit  revision  required  in  the 
preceding  sentence.  If  the  compliance 
statement  deadline  is  within  6  months 
of  the  end  of  the  permit  term,  the  source 
may  incorporate  its  application  for  the 
revisions  into  its  application  for  permit 
renewal,  in  lieu  of  appljing  for 
revisions  by  the  compliance  statement 
deadline. 

(E)  Any  other  provisions  required  to 
be  incorporated  into  the  permit  bv  the 
applicable  section  112  standard. 

(ii)  the  permitting  authority  shall 
make  available  for  public  review  and 
comment  for  at  least  30  days  a  list  of 
sources  whose  permits  are  reopened 
under  this  paragraph.  Notice  of  the 
availability  ofthe  list  shall  be  given  by 
such  time  as  to  assure  that  any 
additional  administrative  amendments 
for  sources  subject  to  the  standard  and 
not  on  the  list  take  effect  within  18 
months  after  promulgation  of  the 
section  112  standard.  If  after 
considering  public  comment,  the 
permitting  authority  determines  that 
permits  for  other  sources  must  be 
reopened  to  incorporate  section  112 
standards,  it  shall  notify  such  sources  of 
its  intent  to  do  so  at  least  30  days  before 
reopening  the  permit,  and  may  use  the 
provisions  of  this  paragraph. 

(iii)  The  proposed  addendum  shall 
become  effective  not  later  than  18 
months  after  promulgation  ofthe 
.section  112  standard.  The  permitting 
authority  shall  attach  a  copy  of  the 
addendum  to  the  existing  part  70  permit 
and  shall  provide  the  Administrator 
with  a  copy. 

(iv)  The  permitting  authority  shall,  as 
soon  as  practicable,  place  all 
information  required  to  be  submitted  bv 
the  permit  with  respect  to  the  section 
112  standard  in  a  docket  accessible  to 
the  public. 

(vj  The  permit  shield  under  S  70.6(0 
of  this  part  may  not  extend  to 
administrative  amendments  processed 
under  this  paragraph  (e)(5). 

(f)  De  minimis  permit  revisions.  (1)  A 
tie  minimis  permit  revision  may  be 
made  by  the  permitting  authority  to  a 
part  70  permit  provided  that  the  permit 
contains  a  term  or  condition  authorizing 
the  source  to  make  use  of  de  minimis 
permit  revision  procedures  for 
qualifying  changes  at  the  applicable  unit 
and  such  term  or  condition  was 
established  during  permit  issuance  or 
renewal  or  under  permit  revision 
procedures  contained  in  paragraph  (h) 
of  this  section,  and  provided  the  action 
tciken  meets  the  criteria  and  procedures 
specified  in  this  paragraph  (f). 

(2)  Criteria.  For  the  change  to  be 
considered  eligible  forde  minimis 
permit  revision  procedures,  the 


conditions  in  paragraph  (0(2)(i)  of  this 
section  and  the  applicable  conditions 
and  limits  in  paragraphs  (0(2)  (ii)  and 
(iii)  of  this  section  must  be  met.  The 
limits  in  paragraphs  (0(2)  (ii)  and  (iii)  of 
this  section  are  on  a  single  pollutant 
basis  except  where  a  combination  of 
hazardous  air  pollutants  is  indicated, 
(i)  Conditions  limiting  de  minimis 
changes.  (A)  The  source  must  not  be  in 
violation  ofthe  part  70  permit  terms  and 
conditions  it  seeks  to  change. 

(B)  In  the  case  of  existing  units,  the 
need  for  a  permit  revision  must  result 
from  a  physical  or  operational  change. 
(OPTION:' ADD  TO  END  OF 
SENTENCE:  ,  unless  the  permit  revision 
solely  involves  monitoring  or 
recordkeeping  requirements.)^ 

(C)  (OPTION:  ADD  TO  BEGINNING 
OF  SENTENCE:  Except  for  permit 
revisions  solely  involving  monitoring  or 
recordkeeping  requirements.)  The 
change  may  not  involve  a  permit  term 
"or  condition  established  to  limit 
emissions  which  is  federally  enforceable 
only  as  a  part  70  pennit  term  or 
condition. 

(D)  De  minimis  emission  threshold 
levels  cannot  be  met  by  offsetting 
emission  increases  with  emission 
dec:reases  at  the  same  source. 

(OPTION:  ADD  NEW  PAR.^GR.APHS 
(0(2)(i)  (E)  and  (F):  (E)  The  change  may 
not  involve  a  change  to  monitoring  or 
recordkeeping  requirements  unless, 
prior  to  the  source's  submission  of  a  de 
minimis  permit  revision  application,  the 
permitting  authority  affirmatively 
determines  that  the  monitoring  or 
recordkeeping  change  has  been 
demonstrated  by  the  source; 

[1)  To  not  affect  the  capability  of  the 
method  to  measure  emission  results  as 
precisely,  accurately,  and  timely  as  is 
provided  by  the  existing  monitoring  or 
recordkeeping  method; 

[2)  To  only  affect  a  single  source  or 
facility:  and 

[3)  to  not  constitute  a  new  or 
alternative  monitoring  method  or 
represent  a  new  operating  level  ofthe 
method. 

(F)  The  criteria  for  all  demonstrations 
required  under  paragraph  iO(2)(i)(E)  of 
this  section  shall  include,  in  addition  to 
the  requirements  of  paragraph  (0(3)(i)(C) 
of  this  section,  an  analysis  conducted  in 
accordance  with  40  CFR  64.4(b)(5)  and 
64.4(c)  utilizing  appendices  A.  B.  C  and 
D.  and  related  appendices'  procedures 
of  40  CFR  part  64.)) 

(ii)  Unit-based  change  limits.  For  a 
change  at  any  emissions  unit  to  qualify 
as  a  unit-based  de  minimis  permit 
revision,  the  total  emissions  of  an 
entirely  new  unit  and  the  total 
emissions  at  an  existing  unit  after  the 
change  (i.e..  the  sum  ofthe  existing 


emissions  before  the  change  plus  the 
emissions  increase  that  results  from  the 
change)  may  not  exceed: 

(A)  For  criteria  pollutants: 
ALTERNATIVE  1; 

The  following  emissions  over  the  life 
of  the  permit: 

(J)  4  tons  of  CO; 

(2)tonofNOx; 

(5)  1.6  tons  of  SO2; 

(4)  .6  tons  of  PM-10; 

(5)1  tonofVOC; 

ALTERNATIVE  2: 

20%  ofthe  applicable  major  source 
threshold,  or  5  tpy  of  VOC  or  NO». 
whichever  is  greater,  but  in  no  event  no 
more  than  15  tpy  PM-10  or  0.6  tpy  lead; 

ALTERNATIVE  3: 

5  tpy; 

AL'TERNATIVE  4: 

30%  of  the  applicable  major  source 
threshold  or  5  tpv,  whichever  is  greater; 

OR 

A  unit  size  established  by  a  State  for 
use  within  that  State,  where  the  State 
can  show  that,  ofthe  estimated  annual 
emissions  of  units  subject  to  minor  and 
major  NSR  in  the  State,  80%  or  more  of 
the  emissions  of  those  units  would  be 
from  units  above  that  level. 

(B)  For  HAP's: 
ALTERNATIVE  1: 
0  tpy. 
ALTERNATIVE  2:     " 

20%  ofthe  section  112  major  source 
thresholds  or  50%  ofthe  section  112(g) 
de  minimis  levels,  whichever  is  less. 

ALTERNATIVE  3: 

75%  of  section  112(g)  de  minimis 
levels. 

(C)  For  other  pollutants  regulated  only 
under  section  1 1 1  of  the  Act.  the 
significance  levels  in  §52.21(b)(23)(i)  of 
part  52  of  this  chapter. 

(iii)  Increment-based  change  limits.  A 
change  at  any  emissions  unit  not 
qualifying  for  a  unit-based  change  may 
still  qualify  as  a  de  minimis  permit 
revision  if  the  following  criteria  are  met: 

(A)  Additional  conditions:  [1]  Any 
resulting  emissions  limit  must  be 
expressed  in  the  same  form  and  untts  of 
measure  as  the  previous  emissions  limit: 

(2)  Any  associated  re-calibration  of 
continuous  emissions  monitors  (CEM) 
or  operational  parameters  must  be 
undertaken  in  accordance  with  emission 
rates-to-CEM  or  operational  parameter 
ratios  established  in  the  operating 
permit  program,  in  the  source  s  permit, 
or  through  permit  issuance  procedures 
providing  at  least  as  much  permitting 
authority.  EPA,  and  affected  State 
review  and  public  participation  as 
minor  permit  revision  procedures; 
(OPTION:  DELETE  PREVIOUS 
PAR^AGRAPH  (0(2)(iii)  (A)  (2).) 

(B)  Size  restrictions  on  individual 
change.  No  emissions  increase  at  any 
unit  may  exceed: 
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(2)  For  criteria  pollutants: 
ALTERNATIVE  1: 

The  following  emissions  over  the  life 
of  the  permit: 
(J)  4  tons  of  CO; 

(2)  1  tonofNOx: 

(3)  1.6  tons  of  S02; 

(4)  .6tonsofPM-10; 

(5)  1  tonofVOC; 
ALTERNATIVE  2: 

20%  of  the  applicable  major  source 
threshold,  10%  of  the  limit  applicable  to 
the  unit  undergoing  the  change,  or  15 
tpy  VOC  or  NOx.  whichever  is  less  but 
in  no  event  less  than  (2-5)  tpy  VOC  or 
NOx  er  greater  than  15  tpy  PM-10  or  0.6 
tpy  lead; 

ALTERNATIVE  3: 

30%  of  applicable  major  source 
thresholds,  or  15%  of  the  limit 
applicable  to  the  unit  undergoing  the 
change,  whichever  is  less,  but  in  no 
event  less  than  5  tpy  for  VOC  or  NOx; 

OR 

A  specified  incremental  amount 
established  by  a  State  for  use  within  that 
State,  where  the  State  can  show  that,  of 
the  estimated  annual  emissions 
increases  subject  to  minor  and  major 
NSR  in  the  State.  80%  or  more  would 
be  above  that  leveL 

(2)  For  HAP's: 
ALTERNATIVE  1: 
Otpy. 
ALTERNATIVE  2: 

20%  of  the  section  112  major  source 
thresholds,  50%  of  the  de  minimis 
levels  set  pursuant  to  section  112(g)  of 
the  Act,  or  10%  of  the  limit  applicable 
to  the  unit  undergoing  change, 
whichever  is  less. 

ALTERNATIVE  3: 

75%  of  section  112(g)  de  minimis 
levels. 

(3)  For  other  pollutants  regulated  only 
under  section  111  ofthe  Act.  the 
significance  levels  in  §52.21(b)(23)(i)  of 
part  52  of  this  chapter. 

(3)  De  minimis  permit  revision 
procedures,  (i)  Application.  A  source 
may  submit  an  application  to  the 
permitting  authority  requesting  the  Use 
of  de  minimis  permit  revision 
procedures  provided  that  the  permit 
contains  a  term  or  condition  that 
authorizes  the  source  to  make  use  of  the 
de  minimis  permit  revision  procedures 
for  qualifying  changes,  the  application 
meets  the  requirements  of  §  70.5(c)  of 
this  part,  and  the  permit  application 
includes  the  following: 

(A)  A  description  of  the  change,  the 
emissions  resulting  from  the  change, 
and  any  new  applicable  requirements 
that  will  apply  if  the  change  occurs; 

(B)  An  addendum  containing  the 
terms  and  conditions  ofthe  source's 
suggested  draft  permit  revision; 


(C)  A  demonstration  that  the  proposed 
change  meets  the  criteria  for  a  de 
minimis  permit  revision;  and 

(D)  Certification  by  a  responsible 
official  consistent  with  §  70.5(c)  of  this 
part  that: 

(1)  The  source  is  in  compliance  with 
any  permit  terms  or  conditions  it  seeks 
to  modify; 

(2)  The  proposed  modification  meets 
the  criteria  for  use  of  de  minimis  permit 
revision  procedures;  and 

(3)  The  source  accepts  all  liability  of 
making  the  requested  change  prior  to 
final  permitting  authority  action  to 
revise  the  source's  permit. 

(OPTION:  ADD  NEW  PAR.\CRAPH: 
(E)  A  sumiTia'-y  of  any  required 
demonstration  performed  in  accordance 
with  paragraphs  (f)(2Ki)  (E)  and  (F)  of 
this  section,  and  verification  of  such 
demonstration's  affirmative  approval  by 
the  permitting  authority.) 

(ii)  The  permitting  authority  may 
allow  the  source  to  implement  the 
requested  change  7  days  after  the 
permitting  authority's  receipt  ofthe 
source's  de  minimis  permit  revision 
application.  At  its  discretion,  the 
permitting  authority  may  grant  a  request 
by  the  source  to  implement  the  change 
after  less  than  7  days. 

(iii)  Public  notification.  Public  notice 
shall  be  given  of  de  minimis  permit 
revision  applications  received  by  the 
permitting  authority  on  a  monthly, 
batched  basis.  (OPtlON:  ADD  TO  END 
OF  PAR-\GR.\PH:  In  addition,  for 
permit  revisions  involving  changes  to 
monitoring  or  recordkeeping 
requirements,  the  permitting  authority 
shall  also  submit  to  the  publicly 
available  docket  the  complete 
demonstration  required  by  paragraphs 
{0(2)(i)  (E)  and  (F)  of  this  section,  a 
summary  ofthe  demonstration,  and  an 
affirmative  statement  ofthe 
demonstration's  adequacy.) 

(iv)  Permit  amendment.  The  permit  is 
revised  by  attaching  the  proposed 
addendum  to  the  permit  with  the 
addendum  specifying  when  the  permit 
revision  takes  effect  consistent  with  the 
following  provisions. 

(A)  Where  the  permitting  authority 
affirmatively  approved  the  change 
pursuant  to  a  preconstruction  review  -  - 
process  that  included  at  least  a  21-day 
public  comment  period  and  the 
permitting  authority  authorized  the 
change  to  be  made  under  the  de 
minimis  permit  revision  process,  the 
addendum  shall  take  effect  upon 
submission  of  a  complete  de  minimis 
permit  revision  application. 

(B)  Where  the  permitting  authority 
did  not  affirmatively  approve  the 
change  pursuant  to  a  preconstruction 
review  that  provided  for  at  least  a  21- 


day  public  comment  period,  the 
addendum  shall  take  effect  (30-90)  days 
after  the  date  public  notice  was  given 
under  paragraph  (f)(3)(iii)  of  this  section 
if  the  permitting  authority  does  not 
disapprove  the  request  within  that  time 
period.  The  permitting  authority  shall 
retain  the  authority  to  disapprove  such 
a  change  made  through  the  de  minimis 
permit  revision  process  for  a  period  of 
(30-90)  days  following  the  date  public 
notice  was  given  under  paragraph 
(f)(3)(iii)  of  this  section. 

(v)  EPA  and  affected  State 
notification.  The  permitting  authority 
shall  send  a  copy  of  the  addendum  to 
the  permit  to  EPA  and  aiiy  cit>cted  State 
within  7  days  of  the  date  tl.f  t'lldendum 
takes  effect. 

(vi)  Public  request  for  disapproval.  (A) 
Within  (15-45)  days  of  tlie  date  public 
notification  was  given,  any  person  may 
request  that  the  permitting  authority 
disapprove  the  change  if  the  permitting 
authority  retained  authority  to 
disapprove  the  de  minimis  permit 
revision  as  described  under  paragraph 
(f)(3)(iv)(B)  of  this  section. 

(B)  Where  the  permitting  authority 
was  not  required  to  retain  authority  to 
disapprove  the  de  minimis  permit 
revision,  the  public  may  petition  the 
permitting  authority  to  revoke  the 
pennit  revision  allowing  the  change. 

(vii)  Petitions  to  EPA.  The  public  may 
petition  EPA  to  object  to  the  change 
within  60  days  after  the  end  of  the  (30- 
90)  day  disapproval  period  as  described 
in  paragraph  (f)(3)(iv)(B)  of  this  section 
where  the  permitting  authority  does  not 
grant  a  request  to  disapprove  the 
change. 

(4)  Source  liability.  If.  after  a  source 
makes  the  requested  change,  the 
permitting  authority  disapproves  the 
change  or  EPA  objects  to  the  change,  the 
source  shall  be  liable  for  having 
operated  in  violation  of  its  e.xisting 
permit  from  the  time  at  which  the 
source  made  the  change. 
Notwithstanding  the  preceding 
sentence,  the  permitting  authority  may 
issue  a  permit  addendum  that  varies 
from  the  source's  proposed  addendum 
without  rendering  the  source  liable  for 
violating  its  existing  permit  if  the 
proposed  addendum  includes 
enforcement  terms  sufficient  to  support 
an  enforcement  action  and  the 
permitting  authority's  revisions  are  not 
necessary  to  make  the  change  eligible 
for  de  minimis,  permit  revision 
procedures  and  do  not  change  the 
applicant's  determination  of  which 
requtrements  ofthe  Act  apply  to  the 
source  as  a  result  of  the  requested 
change.  The  source  would  remain  liable 
for  any  violations  of  the  requirements 
which  are  applicable  as  a  result  ofthe 


change  and  the  source's  proposed 
permit  revision. 

(5)  The  permit  shield  under  §  70.6(f) 
may  not  extend  to  de  minimis  permit 
revisions. 

{^]  Minor  permit  revision  procedures. 

(1)  Criteria. 

(i)  Minor  permit  revision  pro<;odures 
may  be  used  only  for  those  permit 
revisions  that: 

(.■\)  Do  not  affect  permit  terms  or 
conditions  that  the  source  is  violating. 

(B)  Do  not  involve  changes  to  existing 
monitoring,  reporting,  or  recordkeeping 
requirements  in  the  permit,  unless  such 
changes  are  necessary  to  implement 
oilier  changes  that  qualify  for  minor 
permit  revision  procedures; 

(OPTION:  REPLACE  PARr\GR.^PII 
(i)(ll(i)(B)  WITH  THE  FOLLOWING:  (B) 
Involve  changes  to  monitoring  or 
recordkeeping  requirements  that  are: 

(2)  Changes  in  the  enforceable 
operating  level  ofthe  method  that,  prior 
to  the  source's  submission  of  a  minor 
permit  revision  application!  the 
permitting  authority  has  affirmatively 
determined  the  source  has  demonstrated 
to  be  correlated  to  the  source's  existing 
or  proposed  compliance  emissions  rate, 
but  such  changes  may  not  involve  a 
switch  to  a  new  or  alternative 
monitoring  or  recordkeeping  operating 
[)cirameter;    . 

[2]  Changes  to  a  monitoring  or 
recordkeeping  method  that  affect  the  ■ 
measurement  sensitivity  ofthe  method 
and  representativeness  ofthe  data  (e.g.. 
precision,  accuracy,  measurement 
location,  or  averaging  time)  such  that 
there  may  be  a  measurable  effect  in 
relation  to  the  relevant  source 
compliance  eraisiions  rate;  changes  tTiat 
affect  the  scope  and  intent  of  the 
existing  monitoring  method  (e.g.. 
modified  sample  conditioning  system, 
upgraded  detector,  upgraded  data 
management  system);  or  changes  that 
may  be  generally  applicable  to  similar 
monitoring  methods  in  the  same  or 
other  source  categories  (e.g..  equipment 
modification  for  interference 
avoidance).  Such  changes  may  not 
involve  a  switch  to  new  or  alternative 
monitoring  methods.  Prior  to  the 
source's  submission  of  a  ininor  permit 
revision  application,  the  permitting 
authority  shall  have  affirmatively 
determined  that  the  monitoring  or 
recordkeeping  change  has  been 
demonstrated  by  the  source  to  have  a 
known  reiationship  and  ability  to 
determine  compliance  with  the 
applicable  source  compliance  emissions 
rate; or  -  " 

(3)  Changes  to  monitoring  or 
recordkeeping  methods  that  have  been 
iipproved  pursuant  to  major  or  minor 
NSR  and  that  are  demonstrated  therein 


to  have  a  known  relationship  and  ability 
to  determine  compliance  with  the 
applicable  source  compliance  emis,sions 
rate.  The  application  for  the  minor 
permit  revision  must  include  sup{X)rting 
documentation  from  the  major  or  minor 
NSR  permit  approval,  information 
regarding  the  demonstration  and 
approval  ofthe  requested  monitoring  or 
recordkeeping  method,  and  information 
in  accordance  with  §  70.7(g)(2)  of  this 
part  as  related  to  the  monitoring 
change.) 

(C)  Do  not  involve  or  depend  on 
netting  transactions  undertaken  to  avoid 
being  subject  to  preconstruction  review 
under  parts  Cor  D  of  title  I  ofthe  Act 
unless  such  ''missions  reductions: 

(J)  Have  bet-n  approved  pursuant  to  a 
minor  NSR  process  for  which  a  30-day 
public  comment  period  was  provided; 
or 

(2)  Do  not  inv  olve  any  single 
emissions  increase  that  e.xceeds  the 
applicable  threshold  for  being  a  major 
modification  under  parts  C  or  D  of  title 
I  of  the  Act.  and  the  sum  of  all  the 
contemporaneous  increases  does  not 
exceed  the  applicable  threshold  for 
determining  whether  the  change  is 
major; 

(D)  Do  not  involve  offsets  or 
modifications  under  section  11 2(g)  of 
the  Act.  unless  the  change  has  been 
approved  pursuant  to  a  section  112(g) 
review  process; 

(E)  .^re  not  modifications  subject  to 
parts  C  or  D  of  title  I  of  the  Act,  unless 
the  change  has  been  approved  pursuant 
to  major  NSR  and  would  incorporate  all 
applicable  requirements  determined 
therein  into  the  part  70  permit; 

(F)  (OPTION:  ADD  TO  BEGINNING 
OF  SENTENCE:  Except  for  permit 
revisions  solely  involving  monitoring  or 
recordkeeping  requirements.)  Do  not 
seek  to  establish  or  change  a  permit 
term  or  condition  established  to  lin\it 
emissions  which  is  federally  enforceable 
only  as  a  part  70  permit  term  or 
condition.  Such  terms  and  conditions 
include,  but  are  not  Limited  to: 

(1)  A  federally-enforceable  emissions 
cap  assumed  in  the  part  70  permit  to 
avoid  classification  as  a  modification 
under  any  provision  of  title  I  of  the  Act: 
and 

(2).  An  alternative  emission  limit 
established  under  the  provisions  of 
§ 70.6(a)(l)(iii)  equivalent  to  a 
requirement  contained  in  an  applicable 
implementation  plan. 

(3)  An  alternative  emissions  limit 
established  in  the  part  70  pennit 
pursuant  to  regulations  prtHnulgated 
under  section  ll2(iM5)  of  the  Act; 

(-2)  An  emissions  limit  established  in 
the  part  70  permit  pursuant  to 


i-egulations  promulgated  under  section 
112(j)  ofthe  Act;  and 

(5)  Any  other  term  or  condition  for 
which  there  is  no  corresponding 
underlying  applicable  requirement  and 
the  establishment  of  which  allows  the 
source  to  avoid  an  applicable 
requirement  to  which  the  source  would 
otherwise- be  subject. 

(G)  Are  not  required  by  the  State 
program  to  be  processed  as  a  significant 
permit  revision. 

(ii)  Notwithstanding  paragraph 
(g)(l)(i)  of  this  section,  minor  permit 
revision  procedures  may  be  used  for 
permit  revisions  involving  the  use  of 
economic  incentives,  marketable 
permits,  emissions  trading,  and  other 
similar  approaches,  to  the  extent  that 
such  minor  permit  revision  procedures 
are  explicitly  provided  for  in  an 
applicable  implementation  plan  or  in 
applicable  requirements  promulgated  bv 
EPA. 

(OPTION:  ADD  NEW  PARAGR\PH: 
(iii)  Any  demonstration  required  by 
paragraph  (g)(l)(i)(B)  of  this  section 
shall  include  an  analysis  conducted  in 
accordance  with  40  CFR  64  4(b)(5)  and 
64.4(c)  utilizing  apjiendices  A.  B.  C.  and 
D  and  related  appendices  of  40  CFR  part 
64.) 

{?.)  Application.  An  application 
requesting  the  use  of  minor  permit 
revision  procedures  shall  meet  the 
requirements  of  §  70.5(c)  of  this  part  and 
shall  include  the  following: 

(i)  A  description  of  the  change,  the 
emissions  resulting  from  the  change, 
and  any  new  applicable  requirements 
that  will  apply  if  the  change  occurs; 

(ii)  An  addendum  containing  the 
terms  and  conditions  of  the  source's 
suggested  draft  permit  revision; 

(iii)  A  demonstration  that  the 
proposed  change  is  eligible  to  be 
processed  as  a  minor  permit  revision; 

(iv)  Certification  by  a  responsible 
official,  consistent  with  §  70.5(d)  of  this 
part,  that: 

(A)  The  proposed  change  meets  the 
criteria  for  use  of  minor  permit  revision 
procedures; 

(B)  The  source  is  in  compliance  with 
the  permit  terms  or  conditions  it  seeks 
to  modifv': 

(C)  Public  notice  ofthe  proposed 
revision  has  been  provided  pursuant  to 
paragraph  (g)(3)  of  this  section;  and 

(D)-Notice  to  the  Administrator  and 
affected  St 3tp«  of  the  proposed  revision 
has  been  provided  pursuant  to 
paragraph  (gM4)  of  this  section;  and 

(v)  An  affidavit  signed  by  a 
responsible  official  stating  that  the 
source  accepts  all  legal  risks  of  making 
the  requested  change  prior  to  final 
permitting  authority  action  to  revise  the 
source's  permit. 
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(OPTION:  ADD  NEW  PARAGIL^PH: 
(vi)  For  a  change  involving  changes  to 
monitoring  or  recordkeeping 
requirements,  a  summary  of  any 
demonstration  required  by  paragraph 
{g){l)(i)(B)  and  performed  in  accordance 
with  paragraph  {g)(l)(iii)  of  this  section 
and  verification  of  its  approval  by  the 
permitting  authority.  If  in  approving  the 
demonstration  the  permitting  authority 
determines  that  subsequent  verification 
testing  of  the  change  is  necessary,  the 
permitting  authority  may  establish  a 
compliance  schedule  for  performing 
verification  testing  to  further 
demonstrate,  consistent  with  paragraph 
(g){l)(iii)  of  this  section,  the  adequacy  of 
the  change.  Such  compliance  schedule, 
after  approval  by  the  permitting 
authority,  shall  be  attached  to  the 
addendum  described  in  paragraph 
(g)(2)(ii)  of  this  section  and  be  processed 
as  a  permit  term  and  shall  not  allow  the 
source  to  begin  verification  testing  in 
advance  of  the  time  when  the  source 
would  be  allowed  to  implement  the 
minor  permit  revision  requested  change. 
The  approved  compliance  schedule 
shall  include  a  commitment  by  the 
source  to  provide  the  results  of  the 
verification  testing  to  the  permitting 
authority  within  90  days  of  submittal  of 
the  minor  permit  revision  application. 
Upon  receipt  of  the  verification  testing 
results,  the  permitting  authority  shall 
determine  whether  the  results 
demonstrate  the  adequacy  of  the  change 
■consistent  with  paragraph  (g)(l)(iii)  of 
this  section.  The  permitting  authority 
shall  promptly  notify  the  source  in 
writing  of  its  determination,  and  place 
a  copy  of  such  notice  in  the  public; 
docket.  The  permit  shield  under  section 
70.6(f)  of  this  part  may  extend  to  minor 
permit  revisions  involving  monitoring 
or  recordkeeping  changes  only  after  any 
required  further  verification  testing  of 
the  change  has  been  completed.)) 

(3)  Public  notification,  (i)  Immediately 
upon  filing  an  application  for  a  minor 
permit  revision,  the  source  shall  provide 
notice  to  the  public  of  the  requested 
minor  permit  revision  bv: 

(A)  Publication  of  a  notice  in  a 
newspaper  of  general  circulation  in  the 
area  where  the  source  is  located  or  in  a 
State  publication  designed  to  give  the 
general  public  notice;  and 

(B)  Sending  a  letter  to  persons  on  a 
mailing  list  developed  by  the  permitting 
authority,  including  those  who 
previously  participated  in  any  public 
comment  process  provided  for  the 
source's  permit  and  those  who  request 
to  be  placed  on  a  list  to  receive 
notification  of  permit  issuance,  revision, 
reopening,  or  renewal  requests. 

(ii)  In  addition  to  the  elements 
required  under  §  70.7(k)(2)  of  this  part. 


the  public  notice  shall  describe  the 
requested  change  and  state  that  if  no 
germane  and  non-ft-ivolous  objection  to 
the  requested  change  is  received  by  the 
permitting  authority  within  21  days  of 
publication  of  the  notice,  the  source 
may  implement  the  change  without  the 
permitting  authority  providing  further 
opportunity  for  public  participation.  For 
purposes  of  this  paragraph,  a  germane 
objection  is  one  that  objects  to  the  use 
of  minor  permit  revision  procedures  for 
the  requested  change  on  the  grounds 
that  the  source  has  failed  to  comply 
with  the  procedural  and  notification 
requirements  of  paragraphs  (g)(3)  and 
(g)(4)  of  this  section  or  that  the 
requested  change  is  ineligible  for  the 
use  of  minor  permit  revision  procedures 
under  paragraph  (g)(l)(i)  of  this  section. 
For  purposes  of  this  paragraph,  a  non- 
frivolous  objection  must  specify-  the 
basis  for  its  objection  and  present 
factual  or  other  relevant  information  in 
support  of  its  objection. 

(iii)  The  permitting  authority  shall 
place  a  copy  of  the  minor  permit 
revision  request  in  a  public  dockr-i. 
(OPTION:  ADD  A  NEW  SENTENCE; 
The  permitting  authority  shall  also 
place  in  the  docket  anv  complete 
demonstration  required  by 
*»  70.7(g)(l)(i)(B)  of  this  part,  a  summary 
of  the  demonstration,  the  permitting 
authority's  analysis  of  the 
demonstration,  and  an  affirmative 
statement  of  the  demonstration's 
adequacy.) 

(4)  EPA  and  affected  Stale 
notification.  Immediately  upon  filing  an 
application  for  a  minor  permit  revision 
the  source  shall  notify  the 
Administrator  and  affected  Slates  of  the 
requested  permit  revision  in  the  same 
manner  and  subject  to  the  same 
conditions  required  of  permitting 
authorities  under  §  70.8(a)  (1)  and  (b)(1). 
Such  notification  shall  relieve  the 
pcrmi.ting  authority  of  the  requirement 
to  provide  notice  to  the  Administrator 
and  affected  States  of  the  reque-sfod 
minor  permit  revision  under  §  70  8 
(a)(1)  and  (b)(1),  but  shall  not  relieve  the 
permitting  authority  of  the  requirement 
to  promptly  send  to  the  Administrator 
anv  notice  under  §  70.8(b)(2). 

(.5)  Timetable  for  issuance.  Upon 
receipt  of  an  application  for  a  minor 
permit  revision,  the  permitting  authority 
shall  provide  at  least  21  days  for  public 
comment  on  the  requested  change,  and 
shall  keep  a  record  of  the  commenters 
and  the  issues  raised  during  the  public 
comment  period  so  that  the 
Administrator  may  fulfill  his  or  her 
obligation  under  §  70.8(d)  to  determine 
whether  a  citizen  petition  may  be 
granted.  Such  records  shall  be  made 
available  to  the  public.  The  minor 


permit  revision  shall  occur  according  to 
the  following  procedures:  - 

(i)  If  the  permitting  authority  receives 
no  public  objection  to  the  requested 
change  within  21  days  of  publication  of 
the  public  notice,  the  source  may 
implement  the  requested  change  on  the 
22nd  day  after  publication  of  the  public 
notice,  provided  that: 

(A)  The  permitting  authority  has 
neither  denied  the  minor  permit 
revision  application  nor  determined  that 
the  requested  revision  does  not  meet  the 
minor  permit  revision  criteria  and 
should  be  reviewed  under  significant 
permit  revision  procedures;  and 

(B)  The  Administrator  has  not 
objected  to  the  proposed  minor  permit 
revision. 

(ii)  If  the  permitting  authority  receives 
a  public  objection  to  the  requested 
change  within  21  days  after  publication 
of  the  public  notice,  the  permitting 
authority  must  determine  within  28 
days  of  publication  of  the  public  notice 
whether  the  objection  is  germane  and 
non-frivolous,  and  proceed  according  to 
the  following  procedures: 

(A)  If  the  permitting  authority  within 
28  days  after  public  notification  finds 
the  public  objection  to  be  either 
frivolous  or  not  germane,  the  permitting 
authority  may  respond  to  the  public 
objection  in  the  course  of  processing  thp 
minor  permit  revision  request  as  a 
minor  permit  revision  application,  and 
the  source  may  implement  the  requested 
change  on  the  29th  day  after  publication 
of  the  public  notice  or  upon  notification 
from  the  permitting  authority  that  the 
permitting  authority  has  determined  the 
public  objection  to  be  frivolous  or  not 
germane,  whichever  is  first,  provided 
that: 

(7)  The  permitting  au\^ority  has 
neither  denied  the  minor  permit 
revision  application  nor  determined  that 
the  request  fails  to  meet  the  minor 
permit  revision  criteria  and  should  be 
reviewed  under  significant  permit 
revision  procedures;  and 

(2)  The  Administrator  has  not 
objected  to  the  proposed  minor  permit 
revision; 

(B)  If  the  permitting  authority  fails  to 
determine  within  28  days  after 
publication  of  the  public  notice  of  the 
request  for  a  minor  permit  revision 
whether  a  public  objection  submitted 
within  21  days  of  such  notice  is 
germane  and  non-frivolous,  the  source 
may  implement  the  requested  change  on 
the  29th  day  after  publication  of  the 
public  notice,  provided  that: 

(J)  The  permitting  authority  has 
neither  denied  the  minor  permit 
revision  application  nor  determined  thhl 
theiequest  fails  to  meet  the  minor 
ptinnit  revision  criteria  and  should  be 


reviewed  under  significant  permit 
revision  procedures;  or 

(2)  The  Administrator  has  not 
objected  to  the  proposed  minor  permit 
revision;  and 

(C)  If  the  frcrmitting  authority  finds 
the  pubKc  objection  to  be  germane  and 
non-frivolous,  the  permitting  authority 
shall  not  issue  a  final  minor  permit 
revision  for  the  change,  and  shall  either 
deny  the  minor  permit  revision 
application  or  determine  that  the 
requested  change  does  not  meet  the 
minor  permit  revision  criteria  and 
should  be  reviewed  under  significant 
permit  revision  procedures.  If  the 
permitting  authority  continues  to 
process  the  requested  change  under 
significant  permit  revision  procedures, 
public  notice  of  the  proposed  change 
must  be  provided  in  the  manner 
required  for  significant  permit  revisions 
under  §  70.7(k)  of  this  part.  Such  notice 
shall  provide  at  least  30  days  for  public 
comment  on  the  requested  change,  shall 
identify  the  time  and  place  of  any 
hearing  that  may  be  held,  and  shall 
include  a  statement  of  procedures  to 
request  a  hearing  if  a  hearing  has  not 
already  been  scheduled.  For-purposes  of 
this  paragraph,  such  a  hearing  may  be 
held  as  soon  as  14  days  after  publication 
of  a  notice  that  the  requested  change  is 
being  processed  as  a  significant  permit 
revision.  The  source  shall  not 
implement  the  requested  change  unless 
and  until  the  permitting  authority 
approves  it  as  a  significEint  permit 
revision. 

(iii)  Any  person  who  filed  a  public 
objection  pursuant  to  this  paragraph 
that  the  permitting  authority  within  28 
days  of  public  notification  does  not 
determine  to  be  germane  and  non- 
frivolous  may  bring  suit  in  State  court 
to  compel  action  by  the  permitting 
authority  and,  in  accordance  with 
applicable  standards  for  obtaining  such 
relief  under  State  lav,-,  seek  an 
injunction  in  State  court  prohibiting  the 
source  from  implementing  the  requested 
change. 

(iv)  Where  the  minor  permit  revision 
has  not  been  denied  or  required  to  be 
reviewed  under  significant  permit 
revision  procedures,  the  permitting 
authority  may  issue  a  final  minor  permit 
revision  after  EPA's  45-day  review 
period  has  elapsed  provided  the 
Administrator  has  not  objected  to  the 
requested  change,  or  after  EPA  has 
notified  the  permitting  authority  after 
the  close  of  the  public  comment  period 
that  EPA  will  not  object  to  issuance  of 
the  minor  permit  revision,  whichever  is 
first,  provided  that  the  final  minor 
permit  revision  does  not  differ  from  the 
draft  permit  except  to  the  extent  any 
changes  to  the  draft  permit  qualify  for 


administrative  permit  amendment 
procedures  under  §  70.7(e)  of  this  part. 

(v)  Within  60  days  after  the  permitting 
authority's  receipt  of  an  application  for 
a  minor  permit  revision  or  15  days  after 
the  expiration  of  EPA's  45-day  review 
period,  whichever  is  later,  the 
permitting  authority  shall: 

(A)  Issue  the  minor  permit  revision  as 
proposed; 

(B)  Deny  the  minor  permit  revision 
appbcation; 

(C)  Determine  that  the  requested 
revision  does  not  meet  the  minor  permit 
revision  criteria  and  should  be  reviewed 
under  significant  permit  revision 
procedures;  or 

(D)  Revise  the  draft  minor  permit 
revision  and,  if  such  revision  includes 
any  changes  that  do  not  qualify  for 
processing  as  administrative  permit 
amendments  under  §  70.7(e)  of  this  part, 
transmit  to  the  Administrator  the  new 
proposed  permit  revision  as  required  by 
§  70.8(a). 

(vi)  Any  j>erson  who  objected  to  a 
minor  permit  revision  request  during 
the  public  comment  period  shall  be 
notified  by  the  permitting  authority 
upon  final  approval  of  the  request.  The 
permitting  authority  shall  also  place  a 
copy  of  its  final  approval  decision  in  the 
public  docket  in  which  it  places  minor 
permit  revision  requests  when  received 
or  provide  a  substantially  equivalent 
means  of  public  access  to  its  final 
decision. 

(6)  Source's  ability  to  make  change. 
The  State  program  may  allow  the  source 
to  make  the  change  proposed  in  its 
minor  permit  revision  application  in 
accordance  with  paragraph  (g)(5)  of  this 
section.  After  the  source  makes  the 
change  allowed  by  the  preceding 
sentence,  and  until  the  permitting 
authority  takes  any  of  the  actions 
specified  in  paragraphs  (g)(5)(v)(A) 
through  (D)  of  this  section,  the  source 
must  comply  with  both  the  applicable 
requirements  governing  the  change  and 
the  proposed  permit  terms  and 
conditions.  During  this  time  period,  the 
source  need  not  comply  with  the 
existing  permit  terms  and  conditions  it 
seeks  to  modify.  However,  if  the  source 
fails  K)  comply  with  its  proposed  permit 
terms  and  conditions  during  this  time 
period,  the  existing  permit  terms  and 
conditions  it  seeks  to  modify  may  be 
enforced  against  it. 

.(7)  Source  liability.  If,  after  a  source 
makes  the  requested  change  but  prior  to 
a  permitting  authority's  final  action  to 
approve  the  change  and  revise  the 
permit,  the  Administrator  objects  to  the 
proposed  minor  permit  revision  or  the 
permitting  authority  either  denies  the 
minor  permit  revision  or  determines 
that  the  requested  revision  does  not 


meet  the  minor  permit  revision  criteria 
and  should  be  reviewed  under 
significant  permit  revision  procedures, 
the  source  shall  be  liaUe  for  having 
operated  in  violation  of  its  existing  , 
permit  from  the  time  at  which  it 
implemented  the  requested  change. 
Notwithstanding  the  preceding 
sentence,  the  permitting  authority  may 
issue  a  permit  revision  that  varies  from 
the  source's  application  without 
rendering  the  source  liable  for  violating 
its  existing  permit  if  the  permitting 
authority's  revisions  are  not  necessary 
to  make  the  change  eligible  for  minor 
permit  revision  procedures  and  do  not 
change  the  applicant's  proposed 
determination  of  which  requirements  of 
the  Act  apply  to  the  source  as  a  result 
of  the  requested  change  and  if  the 
source  demonstrates  to  the  satisfaction 
of  the  permitting  authority  its 
compliance  with  the  applicable 
requirement  to  which  it  is  sub;  ^  .t  as  a 
result  of  the  change.  However,  the 
source  would  remain  liable  for  any 
violations  of  the  requirements  of  the  Act 
applicable  as  a  result  of  the  change  and 
the  source's  proposed  permit  revision. 
(OPTION:  ADD  NEW  SENTENCE:  If. 
after  the  permitting  authority's  final 
action  to  revise  the  permit,  any 
verification  testing  of  the  new  operating 
level  or  revised  monitoring  approach  as 
required  by  paragraph  (g)(2)(vi) 
demonstrates  that  the  new  operating 
level  or  revised  monitoring  approach 
fails  to  demonstrate  compliance,  the 
source  then  shall  comply  with  the 
monitoring  and  recordkeeping  permit 
terms  and  conditions  that  applied  to  the 
source  before  the  minor  permit  revision, 
the  minor  permit  revision  shall  be  null 
and  void  and  cease  to  have  effect,  and 
the  source  shall  be  liable  for  operating 
in  violation  of  its  permit  from  the  time 
it  implemented  the  change.) 

(8)  Permit  shield.  The  permit  shield 
under  §  70.6(f)  of  this  part  may  extend 
to  minor  permit  revisions,  provided  that 
the  permitting  authority  has  taken  final 
action  to  issue  the  minor  permit 
revision  as  a  permit  revision. 

(h)  Significant  permit  revision 
procedures. 

(1)  Criteria.  Significant  permit 
revision  procedures  shall  be  used  for 
applications  requesting  permit  revisions 
that  do  not  qualify  as  administrative 
amendments,  de  minimis  permit 
revisions,  or  minor  permit  revisions. 
The  State  program  shall  contain  criteria 
for  determining  whether  a  change  is 
significant.  At  a  minimum,  every 
significant  change  in  existing 
monitoring  permit  terms  or  conditions 
and  every  relaxation  of  reporting  or 
recordkeeping  permit  terras  or 
conditions  shall  be  considered  | 


JMI 
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significant.  (OPTION:  DELETE 
PRECEDING  SENTENCE)  Nothing 
herein  shall  be  construed  to  preclude 
the  permittee  from  making  changes 
consistent  with  this  part  that  would 
render  existing  pennit  compliance  terms 
and  conditions  irrelevant. 
•        •        •        •        • 

(OPTION:  ADD  NEW  PARAGRAPH 
(h)(3):  (3)  Changes  involving  new  or 
alternative  monitoring  methods  that 
have  not  been  approved  pursuant  to 
major  or  minor  NSR  under  criteria 
equivalent  to  those  contained  in  this 
paragraph  shall  be  processed  as 
significant  permit  revisions.  Permitting 
authorities  may  approve  such  changes 
only  where  the  new  or  alternative 
monitoring  or  recordkeeping  method  is 
demonstrated  to  have  a  known 
relationship  and  ability  to  determine 
compliance  with  the  applicable 
standard.  Such  demonstration  shall 
include  an  analysis  conducted  in 
accordance  with  40  CFR  64.4(b)(5)  and 
64.4(e)  utilizing  appendices  A,  B,  C,  and 
D,  and  related  appendices'  procedures 
of  40  CFR  part  64.  The  permitting 
authority  shall  include  the 
demonstration  and  written  evidence  of 
the  permitting  authority's  evaluation  of 
the  demonstration  in  the  proposed 
permit  it  sends  to  EPA  for  review  as 
required  by  §  70.8.) 

(i)  •   •   - 

(2)  Proceedings  to  reopen  and  issue  a 
permit  shall  follow  the  same  procedures 
as  apply  to  initial  permit  issuance,  shall 
affect  only  those  parts  of  the  permit  for 
which  cause  to  reopen  exists,  and  shall 
be  made  as  expeditiously  as  practicable. 
Notwithstanding  the  preceding 
sentence,  proceedings  to  reopen  for 
section  112  standards  may  use  the 
following  procedures: 

(i)  Where  the  section  112  standard  is 
promulgated  after  permit  issuance, 
administrative  amendment  procedures 
under  §  70.7(e)(5)  may  be  used. 

(ii)  Where  the  section  112  standard  is 
promulgated  before  permit  issuance  and 
a  compliance  statement  required  under 
the  section  112  standard  is  due  after 
permit  issuance,  the  source  shall  apply 
for  a  minor  permit  revision  by  the 
compliance  statement  deadline  to 
incorporate  requirements  necessary  to 
assure  compliance  with  the  standard, 
unless  the  source  is  exempted  from  this 
requirement  under  paragraph  (iii)  of  this 
section  or  under  the  rulemaking 
promulgating  the  section  112  standard. 
If  the  source  is  utilizing  alternatives 
requiring  case-by-case  approval,  such  as 
emissions  averaging,  or  if  required 
under  the  rulemaking  promulgating  the 
section  112  standard,  the  source  shall 
apply  for  a  significant  permit  revision 


by  the  compliance  statement  deadline, 
in  lieu  of  the  requirement  in  the 
preceding  sentence  to  apply  for  a  minor 
permit  revision. 

(iii)  Sources  subject  to  the  following 
section  112  standards  promulgated  as  of 
[DATE  OF  PUBLICATION  OF  FINAL 
RULE)  are  exempt  from  the 
requirements  in  (ii)  to  apply  for  a  minor 
permit  revision:  NESHAP  for  Industrial 
Process  Cooling  Towers. 

(3)  Reopenings  under  paragraph  (i)(l) 
of  this  section  shall  not  be  initiated 
before  a  notice  of  such  intent  is 
provided  to  the  part  70  source  by  the 
permitting  authority  at  least  30  days  in 
advance  of  the  date  that  the  permit  is  to 
be  reopened,  except  that  the  permitting 
authority  may  provide  a  shorter  time 
period  in  the  case  of  an  emergency. 
Where  reopening  for  section  112 
standards  requiring  initial  notification 
by  the  source,  and  where  the  source  has 
provided  such  notification  to  the 
permitting  authority  by  the  applicable 
date,  the  permitting  authority  need  not 
provide  the  notice  required  by  the 
preceding  sentence. 

*  ■  •        *        *        • 

(k)  Public  participation.  Except  for 
revisions  qualifying  for  minor  permit 
revision  procedures,  de  minimis 
revision  procedures,  or  administrative 
amendments,  all  permit  proceedings, 
including  initial  permit  issuance, 
significant  permit  revisions,  reopenings, 
and  renewals,  shall  provide  adequate 
procedures  for  public  notice  including 
offering  an  opportimity  for  public 
comment  and  a  bearing  on  the  draft 
permit  in  accordance  with  this 
paragraph  (k)  of  this  section.  These 
procedures  shall  include  the  following: 

*  •        *        •        • 

8.  Section  70.8  is  eunended  by: 

a.  Amending  paragraphs  (a)(1)  and  (e) 
by  replacing  the  word  "modification" 
with  "revision" 

b.  Revising  paragraphs  (b)(1),  (b)(2), 
(c)(3)(iii),  and  (d); 

c.  Amending  paragraph  (c)(1)  by 
adding  the  phrase  "Except  as  provided 
in  §  70.7(a)(7),"  to  the  beginning  of  the 
paragraph; 

d.  Adding  a  sentence  to  the  end  of 
paragraph  (e). 

Additions  and  revisions  are  set  out  to 
read  as  follows: 

§  70.8    Pennit  review  by  EPA  and  affected  ' 
States. 

*  «        *        •        * 

(b)  Review  by  affected  States.  (1)  The 
permit  program  shall  provide  that  the 
permitting  authority  give  notice  of  each 
draft  permit  to  any  affected  State  on  or 
before  the  time  that  the  permitting 
authority  provides  this  notice  to  the 
public  under  §  70.7  (e).  (f),  (g),  and  (k). 


(2)  The  permit  program  shall  provide 
that  the  permitting  authority,  as  part  of 
the  submittal  of  the  proposed  permit  to 
the  Administrator  shall  notify  the 
Administrator  and  any  affected  State  in 
writing  of  any  refusal  by  the  permitting 
authority  to  accept  all  recommendations 
for  the  proposed  permit  that  the  affected 
State  submitted  during  the  public  or 
affected  State  review  period.  The  notice 
shall  include  the  permitting  authority's 
reasons  for  not  accepting' any  such 
recommendation.  The  permitting 
authority  is  not  required  to  accept 
recommendations  that  are  not  based  on 
applicable  requirements  or  the 
requirements  of  this  part. 

(c)*** 

(3)*** 

(iii)  Process  the  permit  under  the 
procedures  approved^to  meet  the 
requirements  of  §  70.7. 
*        •        •        *        * 

(d)  Public  petitions  to  the 
Administrator.  The  program  shall 
provide  that,  if  the  Administrator  does 
not  object  in  writing  imder  paragraph  (c) 
of  this  section,  any  person  may  petition 
the  Administrator  writhin  60  days  after 
the  expiration  of  the  Administrator's  45- 
day  review  period  to  make  such 
objection.  The  program  shall  also 
provide  that  the  public  have  access  to 
information  concerning  the  beginning 
and  expiration  of  EPA's  45-day  review 
period  as  required  for  permit  issuance, 
revisions,  reopenings,  and  renewals 
pursuant  to  §  70.7.  Any  petition  shall  be 
based  only  on  objections  to  the  permit 
that  were  raised  with  reasonable 
specificity  during  the  public  comment 
period  provided  for  in  §  7Q.7  (e),-(f),  (g), 
or  (k),  whichever  is  appHcable,  unless 
the  petitioner  demonstrates  that  it  was 
impracticable  to  raise  such  objections 
within  such  period,  or  unless  the 
grounds  for  such  objection  arose  after 
such  period.  If  the  Administrator  objects 
to  the  permit  as  a  result  of  a  petition 
filed  under  this  paragraph,  the 
permitting  authority  shall  not  issue  the 
permit  until  EPA's  objection  has  been 
resolved,  except  that  a  petition  for 
review  does  not  stay  the  effectiveness  of 
a  permit  or  its  requirements  if  the 
permit  was  issued  after  the  end  of  the 
45-day  review  period  and  prior  to  an 
EPA  objection.  If  the  permitting 
authority  has  issued  a  permit  prior  to 
receipt  of  an  EPA  objection  under  this 
paragraph,  the  Administrator  will 
modify,  terminate,  or  revoke  such 
permit,  and  shall  do  so  consistent  with 
the  procedures  in  §  70.7  (j)(4)  or  (j)(5)  (i) 
and  (ii)  except  in  unusual 
circumstances,  and  the  permitting 
authority  may  thereafter  issue  only  a 
revised  permit  that  satisfies  EPA's 
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objection.  In  any  case,  the  source  will 
not  be  in  violation  of  the  requirement  to 
have  submitted  a  timely  and  complete 
application. 

(e)  •  •  *  Notwithstanding  this 
prohibition  on  default  permit  issuance, 
permits  may  be  revised  on  a  default 
basis  consistent  with  the  procedures  in 
§  70.7  (e)  and  (f). 

9.  Section  70.9  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  70.9    Fee  determination  and  certification. 

*  •         •         •         • 

(c)  Fee  demonstration.  The  permitting 
authority  shall  provide  a  demonstration 
(and  periodic  updates  as  required  by  the 
Administrator)  that  the  fee  schedule 
selected  will  result  in  the  collection  and 
retention  of  fees  in  an  amount  sufficient 
to  meet  the  requirements  of  this  section. 

•  *        *        •        »  ' 

10.  Section  70.10  is  amended  by: 

a.  Revising  paragraph  (a)(1),  by 
redesignating  paragraph  (a)(2)  as  (a)(3) 
and  revising  it,  and  by  adding  a  new 
paragraph  {a)(2); 

b.  Amending  paragraphs  (b)(2)  and 
(b)(3)  by  revising  the  citations  to 
"paragraph  (c)(1)"  to  read  "paragraph 
(b)(1)";  and 

c.  Amending  paragraph  (c)(l)(ii)(C)  by 
removing  the  parenthetical  "(h)". 

The  additions  and  revisions  are  set 
out  to  read  as  follows: 


§  70.10    Federal  oversight  and  sanctions. 

(a)  Failure  to  submit  an  approvable 
program.  (1)  If  a  State  fails  to  submit  a 
complete  part  70  program  in  a  timely 
manner,  or  a  required  revision  thereto 
(including  revisions  to  coirect 
deficiencies  of  a  program  that  the 
Administrator  had  granted  interim 
approval),  in  conformance  with  the 
provisions  of  §  70.4,  or  if  the 
Administrator  disapproves  a  submitted 
program: 

(i)  The  Administrator  may,  prior  to 
the  expiration  of  the  18-month  period 
referred  to  in  paragraph  (a)(l)(ii)  of  this 
section,  apply  any  one  of  the  sanctions 
specified  in  section  179(b)  of  the  Act; 
and 

(ii)  Eighteen  months  after  the  date 
required  for  submittal  or  18  months 
after  the  date  of  disapproval,  whichever 
is  applicable,  the  Administrator  will 
apply  sanctions  under  section  179(b)  of 
the  Act  in  the  same  manner  and  subject 
to  the  same  deadlines  and  other 
conditions  as  are  applicable  in  the  case 
of  a  determination,  disapproval,  or 
finding  under  section  179(a)  of  the  Act. 

(2)  The  sanctions  under  section 
179(b)(2)  of  the  Act  shall  not  apply 
pursuant  to  paragraph  (a)(1)  of  this 
section  in  any  area  unless  the  area  has 
been  designated  a  nonattainment  under 
part  D  of  title  I  of  the  Act. 


(3)  The  Administrator  will 
promulgate,  administer,  and  enforce  a 
whole  program,  or  a  partial  program  as 
appropriate,  for  such  State  when: 

(i)  Full  approval  of  a  whole  part  70 
program  has  not  been  granted  by 
November  15, 1995,  except  for  programs 
granted  interim  approval;  or 

(ii)  For  programs  granted  interim 
approval,  that  approval  has  expired  after 
November  15.  1995  and  EPA  has  not 
granted  full  approval  of  a  whole  part  70 
program. 

•  •        •        •        • 

11.  Section  70.11  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)(3)(i)  to  read  as  follows: 

§  70.1 1    Requirements  for  enforcement 
authority. 

•  *         *         *         * 

(a)  *   •   * 

(3)*   •   * 

(i)  •    *   •  State  law  shall  not  include 
mental  state  as  an  element  of  proof  for 
civil  violations  for  which  penalties  up 
to  $10,000  per  day  per  violation  are 
recoverable. 

•  »        «        •        • 

[FR  Doc  94-20497  Filed  8-26-94:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-.3803;  FR  3713-N-01] 

Notice  of  Fund  Availability  (NOFA)  for 
Fiscal  Year  1994  for  the  Family 
Unification  Program 

AGENCY:  Oiiitt'  ut  th«'  Assi.st;ii)t 
Sw.rtit.iry  for  Public:  and  Fnilinn 
.  Uniisinj;.  MI'I). 
ACTION:  Notii.f  of  fund  ;ivoil;ihility 
(NOFA)  for  ris.;al  year  (FY)  l<»n4  iVir  th.- 
FiiiDiiv  l'r.ifii.ntion  Pro.t;ritm. 

SUMMARY:  rhis  notice  nmioiinces  ihf; 
iiviiiliibility  ot  FV  94  budget  authority 
for  serlioii  H  rentnl  certificates  under  the 
F'amily  Unification  Progrnni.  Pui)li<: 
housinj^'  agencies  (PHAs)iind  Irn!i.!!i 
Mousing  Authorities  (IHAs),  liert'iu 
referred  to  as  housing  agencies  (HAs), 
are  invited  to  submit  applications  for 
housing  assistance.  The  purpost^  ot  the 
Family  Unification  program  is  to 
provi<le  housing  assistan«;e  to  frjiiilies 
for  whom  the  lack  of  adequate  housing 
is  a  primary  fa«.tor  in  the  separation,  or 
imminent  separation,  off  hildrei)  Imm 
their  families. 

As  was  the  case  in  FY  03, 
participation  in  the  F'aniily  Uniliustion 
Program  is  limited  to  HAs  in  Ifl  States. 
The  sixteen  states  are:  Gdifornia, 
Florida,  Georgia,  Illinois,  Maryland. 
Massachusetts,  Michigan,  Minnesnta. 
Missouri,  New  Jersey,  New  York,  North 
f  :arolina,  Ohio,  Pennsylvania.  Texas  and 
Virginia. 

DATES:  The  due  date  for  submission  of 
appiirations  in  response  to  this  NOFA 
isOtoher  1.3,  1W4.  Application  forms 
may  be  obtained  from  the  HUD  State  or 
Area  Oifires/Naiivt;  Americ^in  Programs 
Offi«  es.  Appliiuitions  must  be  retcived 
in  the  HUD  State  or  Area  Offi(  es/Native 
An)erican  Programs  Office  on  the  (iue 
«!att-  by  .'1:00  p.m.  local  time.  The  kw.il 
1 11  il)  Offi(  es  are  the  official  pl.it  es  nl 
rei  eipt  forall  applications. 

The  above-stated  a|)plii  atioii  «ii  adiine 
for  submission  of  completed 
applications  to  the  Hl'D  Otiic  .-s  i>  liin^ 
as  to  date  and  hour.  In  the  inlcrest  of 
f.iirnesji  to  all  (om|^)eting  H.\s,  Ml  D  will 
treat  as  ineligible  for  (.onsider.-lion  any 
jnppli(  r.tion  that  is  not  rtt.4.ived  [)e!ore 
the  appli(Uition  deadline.  Applii  ants 
should  take  this  prac1i«;e  into  a(  ( (Mint 
and  make  early  submission  ot  their 
n).iterials  to  avoid  .iny  risk  of  lo>s  ot 
-ehgijiljty  brought  about  by 
unaiiti(  ipated  delays  or  other  delivery- 
related  prob!em(s).  HUD  will  not  accept 
apptii  ations  sent  via  fa»  simile  (FA.\) 
trunsmiss)o;i. 


FURTHER  INFORMATION  CONTACT:  Gerald  J. 
Benoit.  DirtH;tor,  Operations  Branch, 
Rentnl  Assistance  Division.  Office  of 
Assisted  Housing,  Department  of 
Housing  and  Urban  Development,  4.51 
Seventh  Street,  SW.  Washington.  DC 
2()410-H()00,  telephone  number  (202) 
70K-()477  (voi(-e),  or  (202)  708-4,594 
(TDD).  (These  teleph<ine  ruiinbers  are 
no!  toll-triM'). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  y\ct  Stal«?ment 

The  information  colleijtion 
re<iuirements  contained  in  this  notice 
have  been  approved  by  the  Offict?  of 
Manageujent  and  Budget  ((XMB)  under 
the  Paperwork  RediKition  Ai  I  ol  LOHO. 
OMB  has  approved  the  set;tion  8 
inlormation  collection  requirements 
under  the  assigned  control  number 
2.577-1)160.  ~  : 

I.  Puqjose  and  Substantive  Description 

lAI  Authority 

Se(  tion  H(x)  of  the  U.S.  Housing  Ait 
of  1037,  as  added  by  se«  tion  553  of  the 
National  Afior<iable  Housing  Act  (Pub.L, 
ll(l-»j2.T.  approved  .November  2H,  1000); 
the  VA,  HUD-Independent  Agem  ies 
Appropri.itions  Act  of  1092  (Pub.L  102- 
130,  approved  0<  tober  28,  1091).  and 
the  VA,  HLT)-Independenr  Agencies  .Act 
of  im:i  (Pub.  L.  102-380,  approved 
0«  tober  fi,  1092).  The  regulations 
governing  the  se<;tion  H  rental  certificate 
pn)gram  are  (xnlified  at  24  C'FR  part  R«2. 
This  NOF.A  armounces  the  availability 
of  Family  Unification  funding  untl«!r4ho 
VA.  HtTIl-IrKlependent  Agencies 
Appropriations  A«n  of  10<>4  (Pub.L.  U)3- 
124.  approved  (Xtoher  28.  1003).        ~ 

IH)  Burki^miinil 

The  Family  Unificalioii  Program  is  a 
program  under  which  section  8  rental 
assistance  is  provided  to  families  for 
whom  the  lack  of  ad»'(|urite  housing  is  .h 
priniarv  factor  which  would  result  in: 

1 1 )  Tlie  innninent  placement  of  the 
family's  child,  or  children,  in  out-of- 
hon.e  (.iire.  or 

(2)  The  delay  in  the  disc  h.:rgeot  the 
ihild.  or  children,  to  the  family  from 
ont-ol-iiome  care. 

The  purpose  of  the  Family  I  Inifi(  .ition 
Program  is  to  pr»)inote  family 
miitlcation  by  providing  r»:nt.il 
a.ssist.m<  0  to  families  for  whom  the  jack 
of  adeipiate  housing  is  a  primary  f,.i  tor 
in  the  separation,  or  the  threat  of 
innninent  separ.ition,  ot  i  hildren  Irom 
their  f.imilies. 

(ertifii  ates  .-iw.'irded  under  th»?  Fa.iiily 
I  'nitii.ation  Program  are  to  be 
administered  by  HAs  under  IIUD's 
regulations  for  the  seition  8  rental 
certificate  program  (24  GFR  p.irt  882^. 


The  HA  may  issue  a  rental  vom:he.r  to 
a  family  .selei:ted  for  participation  in  the 
Family  Unifiiation  Program  if  the 
family  requests  a  rental  voucher  and  rhe 
HA  has  one  available. 

(CJ  Alhitatinti  Anwiints 

This  NOFA  announces  the  avaiJabiiity 
of  u|)  to  S77..5  million  tor  the  Family 
Unifit.;ilion  Program  whi(.h  will  support 
assistance  for  about  2^1)  families.  F".ich 
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assistance  tor  about  2,^0  families. 
HA  may  apply  for  hiniKng  for  a 
maxiinuni  of  50  units,  ijie  mini/im 
fiinding  amount  i.s  for  25  units.  Any  II A 
that  is  iniwilling  to  .uu;ept  less  than  the 
nun)ber  of  units  fur  whi(,h  it  a[)|i!i(:d 
must  state  this  in  its  cover  letter  to  it- 
application  and  state  the  nnniinum 
mnnber  it  is  willing  to  ac«  ept. 

The  amounts  allocated  under  this 
NOF'A  will  be  awarded  under  a  nation, il 
«:ompetition  based  on  demonstratt»d  . 
need  for  such  assistance  and  a  lotierv 
for  selection  from  all  approv.ible 
applii  atio!is.  The  F'amily  Unification 
Program  is  exempt  from  the  fair  share 
allociition  requirements  of  sec  tion 
213(d)  of  the  Housing  and  (^qmiiHinity 
Development  Act  of  1974,  and  from  24 
CFR  part  701,  subpart  D.  the  HUD 
regulation  iniplimeutingsfc  tiori  2l.;|ii) 

ID)  tlii>ihility 

HA&  in  the  following  16  States  an; 
invited  by  this  nnticje  to  submit     ' 
appli«;ations  for  rental  certific:ales  undi  r 
this  program;  California.Tlorida, 
Georgia.  Illinois,  Maryland,  . 

Massac:hnsetts,  Mic:higan,  Missouri. 
Minncj.sota,  New  Jersey,  New  York, 
.North  (-irolina,  Ohio.  PcMinsylv;ini;i 
Texas,  and  Virginia. 

Ili)  Ftuuily  Sflf-Siiffiiifniy  Frogniin 

Unless  spec  ific  ally  exempted  by  HUD. 
any  rcmtnl  vou::hc!ror  rental  certilicile 
funding  resiTved  in  FY  <»4  (except 
funding  for  renewals  or  amendmctntsj 
will  be  used  to  establish  the  iniiiim.iMi " 
size  of  .1  PHA's  F'SS  program. 

II.  Application  Process 

lAJ  Fto;^ttuu  Ctiidrlirtcs 

(1)  Dc-nnitions:  For  purposes.of  tlic 
Family  Unifituaicin  D(!mon,stratic)ii 
Program:  - 

(a)  Family  Ihiificiation  i;ligible  familv 
means  a  family  that: 

(i)  The.pnblic:  i:hild  ucflfare  agency 
has  certiliecl  is  a  family  for  whoni  l.'se 
lack  of  adequate?  housing  is  a  primary 
factor  in  the  innninent  placement  of  the 
family's  cliild,  or  children,  in  oiit-of- 
borne  care,  or  in  the  delay  of  disc  h.ir.^v 
of  a  child,  or  children,  to  the  family 
from  out-of-honie  care;  and 

(ii)  The  HA  has  dcjtermined  is  eligible" 
forsec:tion  8  r«»ntal  nss)stanc:e. 


lb)  The  lack  of  adequate  housing 
means  a  situation  in  which  a  familv: 

(i)  Is  living  in  substandard  housing  or 
homeless.,  as  defined  in  24  CFR 
882.219(f):  or 

(ii)  Is,  or  will  be.  involuntarily 
displaced  from  a  housing  unit  because 
ot  actual  or  threatened  violence  against 
a  family  member  under  the 
c:ircumstani;es  described  in  24  CFR 
882.219(d)(2), 

(c)  Public  child  welfare  Ogenc  y 
(I'CW.'M  means  the  public  agency  that  is 
responsible  under  applicaWe  State  or 
Tribal  law  for  determining  that  a  child 
is  af  immrrtent  risk  of  plac:ement  in  out- 
ol-home  care  or  that  a  chHd  in  onl-of- 
home  c;are  under  the  supervision.of  the 
public  agency  may  be  returned  to  his  or 
her  family. 

(2)  HA  Responsibi lilies.  H.As  must: 

(a)  Send  a  partiallisting  of  t-lie  names 
of  families  on  the  section  8  waiting  list 
to  the  PCWA  to  determine  if  the  iamilies 
meet  the  Family  Unification  Program 
eligibility  requirements  desc:ribecl  in 
.Section  11(A)  of  this  NOFA.  the  HA  will 
continue  to  send  a  list  of  family  names 
to  the  PCWA  until  the  number  of  "    - 
Iamilies  is  equal  to  the  number  of  rentaf 
c:ertifii;ates  provided  to  the  H.A  under 
tlie  Family  Unification  Program.  Aher  . 
the  PCWA  determine.s  that  the  familv  ' " 
meets  the  Family  Unification  Program  • 
eligibility  requirements,  the  familv  shall 
be  selec;tedin  accordaiu.^  with  ll.X 
admission  policies. 

(bVDeterraine  if  families  reterred  t)\ 
the  PCWA  are  eligible  for  Sec;tion  8 
assistanc;e  and  place  eligible  familiei;  cjn 
the  section  8  waitmg  list.: 

(c)  Amend  the  administrative  plan  in 
ac  (ordance  with  applicable  program 
regulations  and  requirements:  '    . 

(d)  Administer  the  rental  assistam  e  in 
a(:i:ordance  with  applicable  program 
regulations  and  requirements:  and 

(e)  Assure  the  quality  of  the 
evaluation  that  HUD  intends  to  conduct 

~on  the  F'amily  Unifitation  Program;  and 
cooperate  with  and  provide  requested 
data  to  the  HUD  office  responsible  lor 
program  evaluation. 

The  PCWA  must  certify  tliat  each 
participant  is  a  Family  Unification 
eligible  family.  The  HA  must  review'  its 
waiting  list  to  determine  if  there  are  any  . 
families  already  on  its  waiting  list 
(including  famrlies  in  the  PCWA       '  " 
c  aseload)  who  may  be  eligible  for  the 
Family  Unification  program,  llie  names 
of  Family  Unification  eligible  families 
<:an  be  mutually  shared  between  the  HA 
.Tnd  the  PCWA.  Families  mu.st  he 
selec;ted  for  the  Family  Unific;atidn-   ' 
Program  after  the  PCVVA  cJeterniines 
they  are  eligible  for  the  Family 
Unification  Program  and  the  HA 


determines  they  are  eligible  for  the 
Section  8  program. 

(3)  Public  Child  Welfare  Agencv 
(PCWA)  Responsibilities.  Public:  child 
vvejlare  agencies  must: 

(a)  Estaolish  and  implement  a  system 
to  identify  family  Unific:ation  eligible 
families  within  the  agent:y's  caseload 
and  reviewing  referrals  from  the  HA: 

(b)  Provide  written  certification  to  the 
li.-\  that  a  family  qualifies  as  a  Familv 
Unification  eligible  familv: 

(c)  Commit  sufficient  staff  i^souri;es 
to  ensure  Fhat  Family  Unification 
eligible  families  are  identified  and 
certified  in  a  timely  manner;  and 

(d)  Cooper.Te  with  the  evaluation  that 
HUD  intends  !oc;onduct  on  the  Familv 
UniJic:ation  Program,  and  submit  a 
c;ertific:aHon  with  the  HA's  application 
for  Family  Unification  funding  that  the 
PCWA  will  agree  to  cooperate  with  and 
provide  requested  .data  to  the  HUD 
offic:e  having-responsibi lily  for  program 
cvaluatjon.    - 

.  (4)  Section  8  Rental  Certificate 
"As-sistance.  The  Family  Unific:ation 
Program  provides  assistance  under  the 
Sec:tion  8  rental  assistance  programs. 
.•Mthough  HUD  is  proyiding  a  special 
alioc:ation  of  rental  certificates,  the  H.\ 
may  use  both  rental  vouchers  and 
c:ertificates  to-assist  families  under  this 
program. 

H.As  must  administer  this  program  in 
ac:c:ordance  with  HUD's  regulations 
governing  the  Sec:tion  8  rental  certific:ate 
and  rental  voucher  programs.  The  HA 
may  issue  a  rental  voucher  to  a  familv 
selw:ted  to  participate  in  the  Family 
Unification  Program  if  the  family 
requests  a  rental  voucher  and  the  H.A 
has  one  available.  If  Sec:tion  8  assistance 
for  a  family  under  this  program  is 
tej-minated.  the  rental  as!i;istanc:e  must 
be  reissued  to  another  Family 
Unific:ation  eligible  family  during  the 
five-year  term  of  the  .ACC  for  the  Section 
-8  rental  certificates  provided  under  this 
progranc 

IBI  Threshold  Critt-rin 

Each  applit:ation  submitted  in 
response  to  the  NOF.'K  must  receive,  in     " 
-order  to  be  eligible  for  funding,  at  least 
20  points  for  Thresltold  Criterion  1:  H.-X 
Administrative  Capability,  and  must 
meet  or  exceed  the  requirements  for 
Threshold  Criterion  2:  Ccrordination 
between  HA  and  Public  Child  Welfare 
Agenc:y,  and  Threshold  Criterion  3: 
Public-Child  Welfare  Agency  Statement 
of  Need, 

(\)  Thn>sho!(i  Criterion  t  HA 
Administratrw  Cnpabilitv  MO  points  I. 

(a)  Description:  Overall  U.\ 
administrative  capability  in  the  Rental 
\'oucher.  Rental  Certificate,  and 
Moderate  Rehabifrtation  Programs  is 


good.  Administrative  capability  is 
eviden<:ed  by  factors  suc:h  as  leasing 
rates  and  correct  administration  of 
housing  quality  standards  (HQS). 
portabilitv  of  rental  vouchers  and  wntal 
c:ertific;ates,  c:ompliance  with  Fair 
Housing  and  Equal  Opportunity 
program  re(|uirements,  assistanc:e 
pav  ment  computation,  timely 
submission  of  budgets  and  finaiu  iai 
statements,  and  covered  administration 
of  rent  reasonableness  requirements. 
For  purposes  of  this  NOF.A,  an  H.\ 
administering  a  Rental  Voucher,  Rental 
(^erti.fic:ate.  orModerate  Rehabilitation 
Prograni  will  not  be  rated  on  the 
administration  of  its  Public  or  I-ic'ian 
Housing  Program.  It  an  HA  is  noi 
administering  a  Rental  Vouc'twr.  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program,  HUD  will  rate  HA 
administration  of  the  Public  or  Indian 
Housing  Program.  If  an  HA  is  not 
administering  a  Rental  Voucher.  Rental 
Certificate;.  NIoderate  Rehabilitation. 
Public;  Housing  or  Indian  Housing 
Program.  HUD  will  assess  the 
administrative  capability  of  »he  H.\ 
based  on  sui:h  fai:tors  as  experience  ol 
staff,  support  of  the  \L\  by  the  loc;al 
government,  and  the  HAs 
administrative  experience  with  non- 
HUD  housing  programs, 
(b)  finf/ng  nnd  Asst^sstiient: 
(i)  Hl'D  review  of  H.'\  Operations: 

•  8  Points — .Assign  8  points  if  HA  has 
no  rev  iew  findings  outstanding,  or  all 
review  findings  have  been  corrected,  for 
HUD  H.A  management  reviews.  Fair 
Housing  Ji  Equal  Opportunity  reviews, 
or  Inspector  General  audits  as  of  the 
deadline  date  for  submission  ot 
applic;ations  under  this  NOFA. 

•  .5  Points — .Assign  5  points  if  HA  has 
less  than  five;  rc;vievv  findings 
outstanding  and  all  findings  are  Ijeing 
adclressi;ci. 

•  2  Points — .Assign  2  points  it  II.A  lia>. 
five  or  more  rev  iew  findings 
outstanding  and  all  findings  are  l)eiug 
addressed. 

•  0  Points — .Assign  0  points  if  H.A  has 
any  review  findings  outstandijig  and  the 
findings  are  not  being  addressed. 

(ii)  Compiianc:e  with  Section  8 
Portability  rules: 

•  8  Point.s — .Assign  8  points  il  H.A  is 
in  c:ompliaiu:e  with  all  prov  isions  ot  the 
portability  rules. 

•  .")  Points — .Assign'5  points  if  H.A  is 
in  general  compliance  with  portabilitv 
rules,  but  has  some  minor  complianc:e 
issues, 

•  2  Points — Assign  2  points  if  H.A  has 
some  major  compliance  issues  under 
portability  which  are  being  addressed. 

•  0  Points — Assign  0  points  if  H.A  is 
not  in  c:ompliance  with  portability  rules 
and  issues  an;  not  being  addressed 
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'iii)  Housing  Quality  Standards  (HQS) 
utsp«<;tions: 

•  8  Points — Assign  8  points  if  HA  had 
more  than  9,5  percent  of  its  units  pass 
HQS  inspe(  tions  hy  Hl'D  at  the  last 
mvieu  or  HUD  is  aware  of  actions  taken 
by  the  HA  to  improve  the  number  of 
units  that  pass  HQS  inspection*;  \o-95 
percent  or  more. 

.  •  fi  Points — Assign  fi  points  if  HA  had 
more  than  90  percent  of  its  units  pa.ss 
HQS  inspec  tions  by  Hl'D  at  the  laiit 
review  or  HUD  is  aware  of  a(  tions  taken 
to  improve  the  number  of  units  that  pass 
HQS  inspections  to  90  percent  or  more. 

•  4  Point.s — Assign  4  points  if  \{A  had 
more  than  8.5  percent  of  its  units  pass 

I IQS  inspections  by  HUD  at  the  last 
review  or  HUD  is  aware  of  actions  takt'ji 
to  improve  the  number  of  units  that  pass 
HQS  inspections  to  H.5  percent  or  more. 

•  2  Points — A.ssign  2  points  if  H.A  had 
more  than  80  percent  of  its  nnils  pass 
HQS  inspe<;tions  by  HUD  at  the  last 
review  or  HUD  is  aware  of  actions  taken 
to  improve  the  number  of  units  that  pass 
HQS  inspections  to  80  percent  or  more. 

•  0  Points — Assign  0  points  if  FIA  had 
80  percent  or  less  of  its  units  pass  HQS 
inspections  by  HUD  at  the  last  review 
and  HUD  is  not  aware  ol  actions  taken 
by  the  HA  to  improve  the  number  of 
units  that  pass  HQS  inspections  to  80 
percent  or  more. 

(iv)  Percentage  of  Units  Leased  as  of 
.September  30.  199.1. 

HUD  staff  should  use  the  percentage 
of  units  under  ACC  tor  a  period  of  one 
ytjar  leased  for  the  tenant-based  rental 
assistance  program  administered  bv  au 
HA.  HU'D  may  use  a  report  t)n  leasing 
for  another  period  if  the  .September  .10. 
199.1,  report  is  not  renecti\e  of  H.\ 
performance. 

•  8  Points— .Assign  8  punUs  if  H.Vhad 
98  percent  or  more  of  its  rental 
c»!rtificatesaiid  rent,)!  voui  hers  under 
lease. 

•  fi  Points — .Assign  f>  [niiiits  if  U.\  h.id 
'tu  per(.ent-f)r  more  ol  its  rental 
t:ertiticates  and  rental  xonclM'rs  under 
lea.se. 

•  4  Points— .Assign  4  ponils  11  II. \  li.id 
94  percent  or  more  ot  its  rental 

I  ertifi(.ales  and  rental  vdik  hers  uiulcr 
lease. 

•  2  Points— Assign  2  points  if  H.A  had 
90  percent  or  more  ot  its  rental 
certificates  and  rental  voik  lufrs  iiiuier 
lease.  " 

•  0  Points— .Assign  ()  points  il  H.A'had 
less  than  90  percent  of  its  rental 
certificates  and  rental  \ou(.hers  under 
lease. 

(v)  Timely  Suhmis.sion  of  H.A  Hiidget 
and  Financial  .Statements  to  HUD, 

•  «  Poui/h— Assign  8  points  if  the  H.A 
submitted  both  its  most  recent  fiscal 
year  Section  8  budget  at  least  .10  davs 


prior  to  the  start  of  the  HA  li.scal  year 
and  its  year-end  Section  8  annual    , 
financiaLstatements  within  the  required 
4.5  days  of  the  end  of  the  HA's  fiscal 
year. 

•  4  Po//)f.s— Assign  4  points  if  the  H.A 
submitted  either  its  most  recent  fiscal 
year  budget  at  least  .10  days  prior  to  the 
start  of  the  HA's  fiscal  year  or  its  \  ear- 
end  Section  8  annual  financial 
statements  within  the  required  45  davs 
of  the  end  of  the  HA  fi.s<:al  vear. 

•  0  Po/n/.s— Assign  0  points  if  the  H.A 
is  unable  to  document  the  timelv 
submission  of  the  budget  and  finiincial 
statements. 

(vi)  Family  Self-SuftlcieiicA . 
The  application  must  desc.rilie  the 
t;fforts  undertaken  by  the  PH.A  to 
establish  a  Set:tion  8  Family  .Selt- 
•Sufficiency  (FSS)  program  iiu  hiding  (1) 
submission  to  HUD  of  an  Action  I'lan. 
and  (2)  {;reation  of  a  Program 
Coordinating  Committee.  If  an  H.A  is  not 
administering  a  Rental  Voucher  or 
Rental  Certificate  Program,  the  HUD 
Slate  or  Area  Office  Will  rale  HA 
administration  of  the  Public  Housing 
FSS  program,  if  appli<:able.  All  activities 
rated  under  this  criterion  must  have 
been  completed  prior  to  the  submission 
of  an  application  under  tiiis  NOFA.  The 
score  for  HA  administrative  (  apabililv 
must  he  reducfd  if  the  H.A  received  an 
F.SS  Incentive  award  of  Section  8 
funding  in  FY  1992  and  the  HA  has 
tailed  to  complete  the  required 
implementation  steps  as  described 
below.  Also,  the  score  of  an  HA 
ajjplication  must  be  redm  »d  if  the  H.A 
ri'ceived  funding  in  FY  199.1  (unless  the 
■HL^D  State  or  Area  Oitlce  granted  a  total 
t!\ceptio'n  to  the  FSS  program 
requirement)  and  the  HA  lias  failed  lo 
(.ompletethe  required  impleiiifiitation 
steps-as  described  Ijelow,  The  HUD 
State  or  Area  Office  must  drdnrt  point 

V  allies  as  shown  below: 

•   10  point  Deduction— Deduct  10 
points  if  H.A  has  failed  lo  establish  a 
Program  Coordinating  Cnmmittee  and 
has  failed  to  provide  the  names,  duties 
and  experiem  e  ol  all  members  (24  CTR 
984.202(a)  &  (b)),  cmd  th.-  HA  has  tailed 
lo  submit  an  .Action  Plan  to  HUD  within 
90  days  of  notifii  ation  by  HUD  of 
approval  of  the  PHA's  application  for 
units  under  the  FY  91/92  FSS  incentiv  e 
aw.ird  competition  or  HUD  approval  of 
the  H.A's  first  application,  commencing 
in  FY  93.  for  rental  cerlifit  ates  or  rental  • 

V  OIK  hers  (24  CFR  984.201  (c)(  1 )). 

(2)  Thrfshnki  CriU'rion  2: 
Coordination  Bctnvfn  HA  and  Piihlu 
Child  Wt'lfarti  Agt'ncy  to  Idi  ntUy  and 
Assist  EU'^ibln  Famifit's. 

The  application  must  descrilM;  the 
method  that  the  HA  and  the  public 
child  welfare  agency  will  use  to  idi>nlifv 


aiui  assist  Family  Unification  eligible- 
families.  The  applic:ation  must  inc  lude 
a  letter  of  intent  from  the  PCU'A  staling 
its  c:oiumilnnMit  to  provide  resources 
and  support  tor  the  program.  The  PCW.A 
letter  of  intent  and  other  informalion 
must  b(>  c:omprehensive  and  must 
inciludeaii  explanation  of  the  method 
uscul  to  identify  eligible. families,  ol  the 
PC\V,A'sc:ertific;ation  proc:ess  for 
determining  Family  Unification  i^ligible 
lamilies.  of  the  responsibilities  of  each 
agiMicy.  of  tht!  PCWA  assistance? 
provided  to  families  in  loc;ating  housing 
units,  of  the  PCWA  staff  resources 
I ommitted  to  the  program,  of  the  jiasi 
I'CAV.A  e\p(?ricMic:e  administering  a 
similar  program,  and  of  the  PC\VA/II.\ 
loopecalion  in  administering  a  similar 
program. 

CDThn'sholdGhtcrinnlJl:  Pithli, 
Child  Wflfnif  /liif/iry  Stdtfnirnt  of 
.V( •(•(•/  for  Fnniily  I  'nifirntion  Prir)t^rn/n  . 

rht!  applic:ation  must  include  a 
stattiment  by  the  PCWA  des<;ribing  the 
iicied  for  a  program  providing  assislanc  e 
to  lamilies  for  whom  lac:k  of  adequate 
housing  is  a  primary  factor  in  the 
plac:emenl  of  the  family's  children  in 
out-of-bome  c;are,  or  in  the  delav  of 
disc;harge  of  the  children  to  the  familv 
from  out-of-home  c;nre  in  the  area  to  be 
st-rved.  as  evidenc;ed  by  the  c;aseloa(l  ol 
th(!  jMiblic  child  welfare  agency.  The 
PCiW.A  must  adecjuately  demonstrate 
that  there  is  a  need  in  the  HA's 
iurisdic:tion  for  the  Family  I'nilic  alioi) 
program  whici  is  not  being  met  through 
e\isting  (irograms.  The  narrative  must 
includt;  siiecific;  information  relevnni  In 
the  an;a  to  be  served,  about 
homelessness.  family  violenc:e  resulliu;.^ 
ill  involuntary  displac;ement,  number 
and  c  haiac  teristic  s  of  families  who.ui- 
expciriencing  the  plac:emenl  of  cJiilclriMi 
in  oul-ol-horne  c:are  or  the  delated  _     - 
disc:liargc!  of  i:hildren  from  out-othoiiir 
1  are  as  the  result  of  inadequate  housing, 
and  the  I'CWA's  past  experienc  e  in 
oblaiuiiig  liousing  through  HUD  assisted 
programs  and  other  .soun;es  for  families- 
iac:king  adt^iuate  housing. 

/<■,'/  AppH((itini\  Piocfssing 

The  Hud  State  or  Area  Ottic:e/\..ii\i- 
.Ain<'ric:an  Programs  Office  is 
responsible  for  rating  the  applic  atinns 
.md  HUD  Headquarters  is  rt!sponsi1)lc 
lor  ranking  and  selection  of  applic  ations 
(including  applic;ations  rated  bv  the 
N'litive  Americ:an  Programs  Offic:e)  that 
will  rec;eiveassistanc:e  under  the  Faiuilv 
Unification  Program.  The  HUD  State  cjr 
.Ar(!a  (3lfic:e/Native  Americ;an  Programs 
Offic:e  will  initially  .screen  all 
applic;ations,  using  the  "Checklist  for 
Applic:ation  Rc>quirements"  listed  in 
Secition  IV(B)  of  this  NOFA  as  a  guide 
to  dutc>rmine  if  an  application  is 


c  omplete.  Techniiial  deficiencies  will  be 
determined  separately  based  on  the 
application  submission  requirements 
(.Si!t;tionnioftheNOFA). 

IDI  Sf^lection  Prncess 

Alter  the  HUD  State  or  Area  Olfice/ 
Native  Anieric:an  Programs  Office  has 
screened  H.A  apjjlications  and 
disapproved  any  applications 
unai:ceptable  for  hirther  proc:essing  (See 
Section  III  of  tliis  NOFA).  the  HUD  State 
or  Area  Office/Native  Americ;an 
Programs  Offic  «  will  review  and  rate  all 
iifiprovable  applications,  utilizing  the 
Thresfiold  Criteria  and  the  point 
assignment'listed  in  this  NOFA,  Each 
HUD  State  or  Area  Office/Native 
Americjan  Programs  Office  will  send  lo 
HUD  Headquarters  infornration  on  eac:h 
application  that  passes  the  Threshold 
Ciriteria.  as  follows:-  _'  ^!. 

1.  Name  and  address  of  the  HA;     " 

2.  Nurhber  of  units  requited  in  the 
family  Unification  Applic;ation  by 
t)edroom  size  for  each  HA; 

,1  Amount  of  average  monthly  tenant 
c  ontributimis  t)v  bedroom  size  for  eac;h 
HA: 

•    4.  The  amount  of  budget  autlujrity 
needed  to  fund  the  number  of  units 
reqmtsted  and  the  minimum  number  of 
units  and  the  c:orresponding  budget 
authority  acceptable  to  the  H.A; 

5.  Nanre  and  address  of  the  Public: 
C:h i Id  Welfare  .Agenc.y;  and 

f>.  State  Office,  Area  Office,  or  Native 
.American  Prograins  Office'contac:t 
person.  - 

Headquarters  will  select  eligible  HAs 
to  be  funded  based  on  a  lottery.  All  HAs 
identified  by  the  HUD  Offices  as 
meeting  the  Threshold  Criteria 
identified  in  the  NOFA  will  be  eligible, 
lor  the  lottery  selection  process.  As  HAs 
are  selected,  the  c:osts  of  funding  the 
applications  will  be;  c:ounted  against  the 
total  funds  avail;il)le  for  the  Family 
Unific;ation  jirogram. 

Applications  will  be  funded  in  full  for 
ihe  number  of  units  requested  by  the 
H.A  in  ace  ordance  with  the  NOFA. 
However,  when  remaining  rental 
certificate  fimds  are  insufficient  to  fiuid 
liie  la.st  HA  application  in  full,  HUD 
Headquarters  may  fund  that  applic;ation 
to  the  extent  of  the  binding  available 
and  the  applicant's  willingne.ss  to 
ac:c:ept  a  reduc:ed  number  of  units. 
Applic:anls  that  do  not  wish  to  have  the 
size  of  their  programs  reduc:ed  may 
iiidic:ate  in  their  applir^itions  that  they 
do  not  wish  to  be  c:onsidered  for  a 
r»!duf:ed  aw  artl  of  binds.  HUD 
Headquarters  will  skip  over  these 
applicants  if  assigning  the  remaining 
funding  would  rc^sult  in  a  reduc:ed 
binding  level. 


IP)  Local  Govurnment  Comments 

The  HUD  State  or  Area  Office/Native 
American  Programs  Offic;e  will  obtain 
section  21.1  comments,  in  ac;cordance 
with  24  CFR  part  791.  subpart  C.  from 
the  unit  of  general  local  government. 
Comments  submrtted  by  the  unit  of 
general  local  government  must  be 
considered  before  an  application  can  be 
a  Improved. 

For  purposes  of  expediting  the 
applic:ation  process,  the  HA  should 
enc:ourage  the  chief  exec:utive  offic;er  of 
the  unit  of  general  local  government  to 
submit  a  letter  with  the  HA  applic:ation 
c:omnienting  on  the  HA  applic;ation  in 
ac:c:ocdance  with  Section  213.  Sinc:e 
Hl.fDc;annot  approve  an  applic:ation 
until  the- 30-day  comment  period  is 
closed.  the'Sei:tion  213  letter  should  not 
only  comment  on  the  application,  but   ' 
also  state  that  HUD  may  consider  the 
letter  to  be  tfie  final  comments  and  that 
no  additional  comments  will  be 
forthcoming  from  the  unit  of  general 
loi:al  government. 

III.  Checklist  of  Application 
Submission  Requirements 

(Aj  Application  Rnqinrpments 

(1)  Form  HUD-52515.  An  Applic^ation 
for  Existing  Housing.  Form  HUD-52515, 
must  be  completed  iaaccordanc;e  with 
the  rental  certificate  program 
regulations.  Application  and 
c:ertification  forms  can  be  obtained  from 
the  HUD  State  or  Area  Offic;e/Native 
American  Programs  Office. 

All  the  items  in  this  Section  III  must 
be  included  in  the  application 
submitted  to  the  HUD  State  or  Area 
Office/Native  American  Programs 
Office.  The  application  must  include  an 
explanation  of  how  the  application 
meets,  or  will  meet.  Tlu^eshold  Criteria 
1,2  and  3. 

The  applic:alion  must  include  a  letter 
of  intent  from  the  PCWA  stating  its 
commitment  to  provide  resources  and 
support  fpr  the  Family  Unification 
Program.  The  PCWA  letter  of  intent 
must  explain  (i)  the  method  used  lo 
identify  eligible  families,  (ii)  the  proc;ess 
to  c;ertify  eligible  families,  (iii)  the 
PCW.A  assistance  to  families  to  Icacate 
suitable  housing,  (iv)  the  staff  resourc:es 
committed  to  the  program,  and  (v) 
PCWA  experience  with  the 
administration  of  similar  programs 
inc:luding  cooperation  with  on  HA. 

The  PCWA  serving  the  jurisdiction  of 
the  HA  is  responsible  for  providing  the 
information  for  Threshold  Criterion  3. 
"Need  for  Family  Unification  Program." 
to  the  HA  for  submission  with  the  HA 
applic;ation.  The  application  must 
include  a  statement  by  the  PCWA 
describing  the  need  for  a  Familv 


Unification  Program.  This  should 
inc:lude  a  discussion  of  tlie  case-load  of 
the  PCWA  and  information  about 
homelessness.  family  violence  resulting 
in  involuntary  displac:ement.  number 
and  c:harac:teristics  of  families  who  are 
experiencing  the  pla<;ement  of  children 
in  out-of-home  care  as  a  result  of 
inadecpiate  housing,  and  the  PCWA's 
experience  in  obtaining  housing  through 
HUD  assistcid  housing  programs  and 
other  sourc:es  for  families  lacking 
adequate  housing.  A  State-wide  Public: 
Child  Welfare  Agenc:y  must  provide 
information  on  Selec:tion  Criterion  .1  to 
all  H.As.that  request  data,  otherwise. 
HUD  will  not  consider  applications 
from  any  H.As  with  the  State-wide 
PCW.A  as  a  partic:ipant  in  its  program. 
The  H.A  must  state  in  its  cover  letter  to 
the  applic:ation  whether  it  will  ac;c;ept  a 
reduc;tion  in  the  number  of  units  and 
the  minimum  number-of  units  i;  will 
acc:ept  sinc:e.tl;e  funding  is  limited  and 
HUD  mav  only  have  enough  hinds  to 
approve  a  smaller  amount  than  the 
number  of  units  requested. 

(2)  Certific:ation  Regarding  Drug-P'ree 
Workplac:e.  The  Drug-Free  Workplace 
Ac:t  of  1988  requires  grantees  of  Federal 
agenc:ies  to  certify  that  they  will  provide 
a  drug-free  workplac:e.  Thus.  eac:h  H.A 
must  c:ertiiy  (even  though  it  has  done  so 
prev  iouslyj  that  it  will  c:omply  with  the 
drug-free  workplac;e  re{]uirements  in 
acc:ordanc:e  with  CFR  part  24.  subpart  F 

(1)  Certific:ation  Regarding  Lobbying. 
Section  319  ol  the  Department  ol  the 
Interior  .Appropriations  Ac;t.  Public:  Law 
101-121.  approved  CK;tober23.  1989(31 
U.S.C.  1352)  (the  "Byrd  .Amendment") 
generally  proiiibits  rec:ipients  of  Federal 
c:ontrac:ts.  grants,  and  loans  from  using 
appropriated  hinds  for  lobbying  the 
Exec.utiv  e  or  Legislative  Branches  of  the 
Federal  t.overnment  in  c:onnec:tion  with 
a  spec:ific:  c  ontrac:t.  grant,  or  loan. 

The  Dc^partment's  regulations  on  these 
restric:tious  on  lobbving  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.1 10.  any  H.A  submitting  an 
application  under  this  announc:ement 
for  more  than  SlOO.OOO  of  budget 
authority  nuisl  submit  a  certific;ation 
and.  if  applic:able.  a  Di.sc:losure  of 
Lobbying  .Activities  (SF-LLL).  IHAs 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe's  sovereign 
power  are  exc:luded  from  coverage  of  the 
Byrd  .Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  c;overage. 

(4)  Evaluation  Certific:ations.  The  HA 
and  the  PCWA  in  separate  c-.ertific:ations 
must  state  that  the  H.A  and  Public:  Child 
Welfare  Agc!nc:v  agree  to  cooperate  with 
HUD  and  provide  requested  data  to  the 
HUD  offic:e  deli^ated  the  responsibility 
for  the  program  evaluation.  No  specific 
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language  for  this  certification  is 
prescribed  by  HUD. 

(Bl  Checklist  for  Application 
Requirements 

The  checklist  for  application 
requirements  provided  in  this  Section 
specifies  the  information  that  must  be 
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included  in  the  application.  HAs  are 
encouraged  to  review  the  checklist  to 
ensure  that  the  application  submitted  is 
complete. 

Checklist  for  Application  Requirements 

The  following  checklist  spec  ifies  the 
required  information  which  must  be 

Initial  Screening  Checklist 


submitted  in  the  joint  application.  It  is 
re«;ommended,  but  not  required,  that  ihe 
application  contain  a  narrative 
explaining  how  the  application  meets 
the  Threshold  Criteria. 


HUD  State  or  area  office 
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The  application  contains  a  completed  Form  HUD  52515. 

The  application  specifies  the  number  of  rental  certificates  requested. 

The  application  states  by  number  of  bedrooms  the  total  number  of  units  requested  by 
the  HA  (e.g.,  one  bedroom  units,  two  bedroom  units). 

The  application  demonstrates  that  it  is  responsive  to  the  condition  of  the  housing 
stock  in  the  community  and  the  housing  assistance  needs  of  low  income  families 
(including  the  elderly,  handicapped,  disabled,  large  families  and  those  displaced) 
residing  m  or  expected  to  reside  in  the  community. 

The  application  demonstrates  that  the  applicant  qualifies  as  a  public  housing  agency 
and  IS  legally  qualified  and  authorized  to  participate  in  the  rental  assistance  pr(> 
grams  for  the  area  in  which  the  programs  are  to  be  earned  out.  Such  demonstra- 
tion includes:  (i)  The  relevant  enabling  legislation,  (ii)  any  rules  and  regulations 
adopted  or  to  be  adopted  by  the  agency  to  govern  its  operations,  and  (m)  a  sup- 
porting opinion  from  the  agency  counsel.  If  such  documents  are  currently  on  file  in 
the  State  or  Area  Office/Native  American  Programs  Office,  they  do  not  have  to  be 
resubmitted. 

The  application  includes  a  statement  that  the  housing  quality  standards  to  be  used  m 
the  operation  of  the  program  will  be  as  set  forth  in  24  CFR  882  109  and'or  24  CFR 
887.251  or  that  variations  in  the  Acceptability  Cntena  are  proposed  or  have  been 
approved  by  the  State  or  Area  Office/Native  American.  Programs  Office.  In  the  lat- 
ter  case,  each  proposed  variation  shall  be  specified  and  justified.  . 


The  application  contains  the  HA  schedule  of  leasing,  which  must  provide  for  the  ex-- 
peditious  leasing  of  units  in  the  program.  In  developing  the  schedule  an  HA  must 
specify  the  number  of  units  in  the  program  that  are  expected  to  be  leased  at  the 
end  of  each  three-month  mten/al.  The  schedule  must  project  lease-up  by  eligible 
families  within  twelve  months  or  sooner  after  execution  of  the  ACQ  by  HUD 

The  application  contains  estimates  of  the  average  adjusted  income  for  prospective 
participants  for  each  bedroom  size. 


The  application  contains  a  narrative  explaining  how  the  application  meets  Threshold 
Cntenon  2.  Coordination  Between  HA  and  Public  Child  Welfare  Aqencv  to  Identifv 
and  Assist  Eligible  Families. 

The  application  contains  the  Public  Child  Welfare  Agency  Statement  of  Need  for 
Family  Unification  Demonstration  Program,  Threshold  Criterion  3 

The  application  contains  an  evaluation  certification  from  the  HA  and  from  the  PCWA. 
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Requirement  for  Drug-Free  Workplace  Certification,  and  Anti-Lobbying  Certification  and  Disclosure 
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The  application  meets  HUD's  dmg-free  workplace  requirements  set  out  at  24  CFR 
part  24.  subpart  F.  (The  application  contains  an  executed  Certification  for  a  Drug- 
Free  Workplace.) 

The  application  meets  HUD's  regulations  regarding  anti-lobbying  set  out  at  24  CFR 
87.  The  anti-lobbying  requirements  apply  to  applications  that,  if  approved,  would 
result  in  the  HA  obtaining  more  than  8100,000  in  budget  authority.  The  Department 
has  determined  that  IHAs  established  by  an  Indian  trit)e  as  a  result  of  the  exercise 
of  their  sovereign  power  are  excluded  from  coverage,  but  IHAs  established  under 
State  law  are  not  excluded  from  coverage.  To  comply.  HAs  must  submit  an  Anti- 
lobbying  Certification  and,  if  warranted,  a  Disclosure  of  Lot)bying  Activities. 

I\'.  Corrections  to  Deficient         - 
.\|)plications 

( I )  Acceptable  Applications  ' 

(a)  To  be  eligible  for  processing,  an 
application  must  be  received  b\  the 
HL'D  CHfice  no  later  than  the  application 
submission  deadline  date  and  time 
specified  in  this  notice.  The  HUD  Office 
will  screen  all  a'pplications  and  notify 
HAs  of  technical  deficiencies  by  letter. 
.'\ilnwabie  corrections  relate  only  to 
technical  items,  as  determined  by  HUD. 
which  do  not  improve  the  substantive 
quality. of  the  application  relative  to  the 
threshold  criteria.    " 

All  HAs  must  submit  corrections  ' 
w"ithin  14  calendar  daysfrofn  the  date 
of  HUD's  letter  notifying  the  appli<:aiit 
of  any  technical  deficiency.  Information 
ret:eived  after  3  p.m.  local  time  on  the 

.  fourteenih  calendar  day  of  the 
correclioji  period  will  not  be  accej)ted 
iind  the  application  will  be  rejected  as 
being  incomplete. 

.  All  H.'\s  ari'  encouraged  to  review  the 
"Checklist  for  Application 
Requirements  '  provided  in  Section  lU 
oi  this  NOFA-Tlie  checklist  identifies 
ail  the  requirements  needed  for 
applicalion  processing.  .A.n  HA  . 
application  that  does  not  compiv  with 
the  requirements  of  24  CFR  8HZ.'2()4(a) 
and  this  notice,  includuig  the  drug-free 
workplace  certification  and  the  anti- 
lotihving  certification  disclosure 
requirements,  .ifter  the  14-day  technical 

deficiency  correction  period,  will  In; 
rejected. 

(21  Unacceptable  Applications 

{a)  After  the  14-calendar  day  technical 
deficiency  <:orre<;lion  period,  if  any. 
HUD  will  disapprove  HA  applications 
that  it  determines  are  not  acceptable  for 
processing.  The  HL:D  notification  of 
rejection  letter  must  state  the  basis  for 
the  decision. 

(b)  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
processed: 


■  (i)  The  Department  of  Justice  has 
Iwought  a  civil  rights  suit<igainst  the 
applicant  HA  and  the  suit  is  pending; 

(ii)  There  has  been  an  adjudication  of 
a  civil  rights  violation  irLa  civil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  w  ith  a  court  order,  or 
implementing  a  HUD  approved  resident 
selection  and  assignment  plan  or 
compliance  agreement  designed  to 
correct  the  argas  of  noncompliance. 

(iii)  There  are  outsJanding  findings  of 
noncompliance  with  civil  rights 
statutes.  Executive  Orders,  or 
.  regulations  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
applicant  under  the  Fair  Housing  Act. 
unless  the  applicant  is  operating  utider 
a  conciliation  or  compliance  agreement 
designed  to  correct  the  areas  of 
noncompliance: 

(iv)  HUD  has  deferred  application 
processing  bv  HUT)  under  Title  VI  of  the 
Civil  Rights  Act  of  1964.  the  .\ttornev 
General's  Guidelines  (28  CFR  50.3)  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8).  or  under  section  504  of  the 
Rehabilitation  Act  of  1973  and  the  HUD 
section  504  regulations  t24  CFR  8.57). 

(v)  The  H.A  rias  serious,  unaddressed. 
outstanding  Inspector  General  audit 
findings  or  fair  housing  and  equal 
opportunity  monitoring  review  findings 
or  HUD  State  or  .Vrea  Office/Native 
American  Programs  Office  management 
review  findings  for  one  or  more  of  its 
rental  certificate,  rental  voucher,  or 
moderate  rehabilitation  programs,  or.  in 
the  case  of  an  HA  that  is  not  currently 
administering  a  Rental  Voucher.  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program,  for  its  Public  Housing  Program 
or  Indian  Housing  Program. 

(vi)  The  leasing  rate  lor  rental 
certificates  and  rental  vouchers  under 
ACC  for  at  least  one  year  is  less  than  85 
percent. 

(vii)  The  HA  is  involved  in  litigation 
and  HUD  determines  that  the  litigation 


may  seriously  impede  the  ability  of  the 
HA  to  administer  an  additional 
increment  of  rental  vouchers  or  rental 
certificates. 

V.  Other  Matters 

(A)  Environmental  Impact 

At  the  time  of  the  FY  1993  funding 
round  for  the  Family  Unification 
Program,  a  Finding  of  No  Significant 
Impact  (FON'SI)  with  respect  to  the 
environment  was  made  in  accordant:e 
with  the  Department's  regulations  at  24 
CFR  part  50.  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332). 
Because  the  Family  Unific;ation  Program 
remains  substantially  unchanged  from 
the  FY  1993  funding  round,  the  FY  1993 
FONSI  is  applicable  to  the  FY  1994 
funding  round,  and  is  available  for 
public  inspection  between  7:30  a.m.  and 
5;30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Clerk.  Office  of  General 
Counsel.  Department  of  Housing  and 
Urban  Development".  Room  10276.  451 
Seventh  Street.  S\V..  Washington.  DC 
20410. 

(Bj  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  NOFA  does  not 
have  substantial,  direct  effect  on  the 
States,  on  their  political  subdivisions,  or 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government, 
because  this  NOF.-\  would  not 
substantially  alter  the  established  roles 
of  HUD.  the  States  and  local 
governments,  including  HAs. 

ICI  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  the  policies  contained 
in  these  guidelines  may  have  a 
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signifMumt  impact  on  the  maintenance 
and  general  well-being  of  some  families. 
The  Family  LFnification  Program  can  be 
expected  to  provide  additional  de<:ent 
•  and  sanitary  housing  for  very  low- 
income  families  with  children  who  seik 
to  maintain  the  family  unit.  Since  the 
impa«:t  on  the  family  is  considemil 
heneficiaf,  no  further  review  is 
ne<;essary. 

ID)  Accountability  in  the  Provision  of 
HUD  Assistance 

HUD  ha.s  promulgated  a  final  rule  to 
implement  section  102  of  ttw 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  11)89  (HUD 
Reform  Ac1).  The  final  rule  is  codified 
at  24  CPR  part  12.  Section  102  lontain.s 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountabihty  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  16, 
1992,  HI;D  published  at  57  FR  1942, 
additional  information  that  gave  tiie 
public  (including  applicants  for.  and 
recipients  of,  HLT)  assistance)  further 
information  on  the  implementation  of 
section  102.  The  docun)entation.  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NGFA  as  follows: 

(1)  Documentation  and  Public  Access. 
HUD  will  ensure  that  do<.umentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  mat«riai,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspeclion  for  a  five- 
year  period  beginning  not  l«ss  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
.  Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
C:FR  part  15.  hi  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See24CFR  12.14(a)  , 
and  12.16(bJ,  and  th«  notice  published 
in  the  Federal  Register  on  January  16, 
1902  (57  FR  1*»2),  for  further 
information  on  these  requirements.) 

(2)  Disclosures.  HUD  w\\\  make 
available  to  the  public  for  five  years  ait 
applicant  disclosure  reports  fHUD  Form 
2880)  submitted  m  connettioB  with  this 
NOFA.  Update  reports  (also  Form  28H0) 
will  be  made  available  along  with  the 


applicant  disclosure  reports,  but  in  no 
ca.se  for  a  period  less  than  three  years. 
All  reports— both  applicant  di.sclosures 
and  updates— will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  n>gulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16.  1992  (57  FR 
1942),  for  further  information  on  these 
distilosure  requirements.) 

IE)  Prohibition  Against  Lobbyin}; 
/Xctivitit'S 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
se«:tion  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd" Amendment")  and  the 
implementing  regulations  ar  24  CFR  part 
87.  These  authorities  prohii)it  rei;ipients 
of  Federal  contrac-ts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  K.xecutive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
t;overs  the  awarding  of  contracts,  grants, 
cooperativ«  agreements,  or  loans  unless 
the  recipient  has  mode  an  acceptable 
x,ertification  regarding  lobbying.  Under 
24  CFR  part  87,  appHcants.  recipients, 
and  subrecipients  of  assistance 
«^xceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Indian  Housing  Authorities  flHAs) 
established  by  an  Indian  tribe  as  a  result 
<jf  the  exercise  of  the  tribe's  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  An>endment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

IF)  Prohibition  Against  Lobbying  of  IfUD 
Pcrsonn^i^ 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Art 
(42  U.S.C  3537b)  contains  two 
provisions  dealing  with  efforts  to 
infiuence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provvile  the 
ii»fluem>^.  The  second  restricts  tlie 
payment  of  fees  to  those  who  am  paid 


to  infJueiwe  the  award  of  Hl;T) 
assisfano),  if  the  fees  are  tietl  to  the 
number  of  housing  units  received  or  nro 
based  on  the  amount  of  assistance 
rt?ceivt;d,  or  if  they  are  «:ontingenf  upon 
the  re<,eipt  of  assistance. 

HUD's  regulation  implementing 
section  13  is  codified  at  24  CJFR  part  86. 
If  readers  are  involved  in  any  efforts  to 
influeni-e  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  cx)ntained  in  . 
Appendix  A  of  the  rule.  Appendix  A  to 
this  rule  contains  examples  of  aclivities 
covered  by  this  rule.  Any  questions 
concerning  the  rule  should  be  dire(  ted- 
to  the  Office  of  Ethics,  Room  2158, 
Dtipartment  of  Housing  and  Urban 
Developn)ent,  451  Seventh  Street,  SW. 
Washington  DC  20410.  Telephone:  (202) 
708-3815  (voice/TDD).  This  iiot  a  toll- 
fn^e  number.  Forms  ne<:essary  for 
•  ompliance  with  the  rule  may  be 
obtained  from  the  local  HUD  offi«;e. 

(G)  Prohibition  Against  Advance 
Infornwtioa  on  Funding  Decisioiti 

Section  103  of  the  HUD  Reform  Act 
prostjihea  the  communication  of  i  ertain 
information  by  HUD  employees  to. 
persons  not  authorized  to  receive  thut 
infonnation  during  the  selection  process 
for  the  award  of  assistance.  HUD's 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4.  and  was 
recently  amended  by  an  interim  rule 
-  pubhshed  in  the  Federal  Register  on 
August  4.  1992  (57  FR  34246).  In 
accordance  with  the  requirements  of 
section  103.  HITD  employees  invoNed 
in  the  review  of  appfications  and  in  the 
making  of  funding  decisions  are 
njstrained  by  24  CFR  part  4  from 
providirig  advance  mformatJon  to  ajiy 
person  fother  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applJcaiK  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  by  24  CFR  part  4. 
Appli<ants  who  have  questions  should 
contact  the  HUD  Office  of  Ethics  (202) 
708-381 5  (voice/TDD).  (This  is  not  a 
toll-free  numtn^r.) 

Dated  Augi^st  17,  t9<>4. 

Josepb  Shuidiner. 

A ssistaftt  Secn-tary  fnr  PiibHc  and  Indian 
Housing. 

[FR  Doc.  94-2r»6<5  F)l.»d  08-26-94;  8:45  um| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  tor 
Public  and  Indian  Housing 

[Docket  No.  N-94-3805;  FR^736-N-01] 

Notice  of  Funding  Availability  (NOFA) 
for  Family  Self-Sufficiency  (FSS) 
Program  Coordinators  for  the  Section 
8  Rental  Certificate  and  Rental 
Voucher  Programs 

agency:  Offi(  e  of  the  Assistaift 

Se<  retnr\  tor  Piiblii:  and  Incli.m 

Honsint;.  HWD. 

ACTION:  \'nti(t>  of  P'lindiiij?  Av.iil.ihility 

for  Fis(  an'ear  (FY)  1H94. 

SUMMARY:  This  NOFA  nnnoiirKes  tlie 
;iv;iilability  of  up  to  S8.4  million  for 
iidininistrativo  fees  for  Section  H  Fomily 
St'lf-Sufficienc.y  (FSS)  proj^nim 
•  oordinators.  Puhlii;  housing  ajicmii-s 
.inci  Indian  housing  nuthorities 
(hiTeinafter  referred  to  as  HAs)  thiil 
.idniinister  Section  8  rental  (.ertifii  ate 
and  rental  vouc  her  programs  of  less 
than  fiOO  total  units,  and  that  rcc  eived 
FY  1992  FSS  incentive  award  funding 
or  FY  1993  and  later  rental  vou(  her  or 
I  ertituiate  funding  (other  than  renewal 
funding)  and  as  a  result  are  required  to 
acjministeran  FSS  program  of  at  least  2'> 
FSS  slots,  may  apply  for  funds  under 
this  NOFA,  to  employ  or  otherwise 
letain  the  services  of  up  to  one  FSS 
program  coortlinator  for  a  period  of  one 
year.  HAs  vvith  fewer  than  600  total 
unitOnd  vvith  FSS  programs  of  fewer 
Ihiin  25  slots  also  may  apply,  if  they 
iipply  jointly  vvith  one  or  more  other 
I  ligible  HAs  so  that  between  or  iimoug 
the  HAs  they  administer  FSS  programs 
of  at  least  25  F.SS  slots.  A  part-time  F.SS 
jirograni  coordinator  may  be  rei.iijieti 
where  appropriate.  The  NOFA  i  i)ntains 
inliKmation  concerning  the  deidliue  for 
tiling  applications;  eligibility  t-f 
.fipplii  ants:  available  amounts:  b«  lee  tion 
t  rilcria;  and  theappli«:ation  jiiul 
selection  pnx:ess. 

This  Notice  also  rescinds  .Jl  HI  D 
.'ipprovals  of  exceptions  to 
implementing  an  FSS  program  of  the 
loandatorv  minimum  size  that  lia'.e 
been  granted  to  eligible  applicants  as 
defined  in  this  NOFA  for  the  sole  n-ason 
that  there  was  a  lack  of  funds  lor 
reasonable  administrative  costs,  sine  e 
lending  for  an  l-SS  progr.im  cdordin.ilor 
is  now  available  under  this  NOFA. 
DATES:  Applications  are  due  on  0<  tob»'r 
i;i  1994,  by  3:00  p.m.  lo<:al  lime  in  the 
loi  al  Hl'D  State  or  Area  Offiii).  This 
appli(  ation  deadline  is  firm  as  to  date 
and  hour. 

FOR  FURTHER  INFORMATION  CONTACT: 
f^'rald  ).  Henoit,  Direc  tor.  Operations 
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Branch,  Rental  A.ssistanc  e  division. 
Office  of  Public  and  Indian  Housing. 
Department  of  Housing  and  I  'rban 
IX'velnpment.  room  4220,  4.')1  Sevenili 
Street,  SVV,  Washington,  DC  20410- 
8000.  telephone  nuinbcT  (202)  708- 
0477.  Hearing  or  speech  inipai.-ed 
individuals  may  call  HlID's  TDD 
luimber  (202)  7b8-4.'-i94.  (Theses 
numbers  are  not  tollhee.) . 
SUPPUiMENTARY  INFORMATION: 

Paperwork  Reduction  Ai.t  Statement 

The  inforiuatluii  <  ollection 
refjuirements  contained  in  this  nutii-tV 
have  been  submitted  to  the  Office  of 
-Management  and  Budget  tnr  ■(  \  imv 
under  the  provisions  of  ihe  Fapenvork 
Reduction  Act  of  1980  (44  li.S.C.  3.501- 
3520).  No  person  may  be  subjw  ted  to  a 
penalty  for  failure  to  comi»ly  with  fhe<!e 
intonnation  collection  requirements 
until  they  have  been  approved  and 
assigned  nn  OMB  control  number.  The 
OMB  control  nunil)er,  when  assigned, 
will  be  announced  in  the  Federal 
Register. 

I.  Purpose  and  Substantive  i>i»<:ription 

(a)  Aiithnritv- 

The  FY  1W4  HUD  Apprupriatio.<s  A<  f 
(Pub.  L  103-124  approved  0«;fob«r  28, 
1993)  makes  available  S8.4  mi^lion  for 
administrative  fees  under  sei.tion  23(li) 
of  the  U.S.  Housing  Act  of  1937  for 
Section  8  FSS  program  coordinators. 
Section  23(h)  estoblishes  a  ti«  for  the 
costs  incurred  in  a<lniinisturing  the 
5>ection  8  FSS  program  and  requires  the 
Setrretary  to  revise  Ihe  fee  upon 
submission  by  the  (rtint-ral  Accounting 
Office  (GAO)  of  a  n-port  (ietennining  the 
additional  costs  to  HAs  under  FSS 
programs.  In  April  1992,  the  GAO 
issued  its  report;  however,  the  re{)ort 
indicatetf  that  it  was  premature  to  make 
a  recommendation  for  changes  in  the 
fee.  As  a  nisult.  the  Departmefit 
determined  to  make  a  suflicient  tee 
available  under  this  NOFA,  to  enable 
the  smalle.st  HAs  (i.e..  those  vvith  rental 
voiK  her  and  certificate  programs  of 
fewer  than  fiOO  total  units)  vvith  required 
FSS  programs  of  at  least  25  slots,  to  hire 
up  to  one  FSS  program  c  oordinator  for 
one  year  at  a  reasonable  cost,  as 
determined  by  the  HA  and  HUD,  bas'ed 
on  .salaries  for  similar  positions  in  the 
locality. 

The  iDepartmenfs  FY  1995  budget 
seeks  additional  funding  to  continue 
FSS  program  coordinator  funding  for 
HAs  receiving  funding  under  this 
NOFA,  as  well  as  for  additional  HAs  not 
eligible  to  apply  for  funding  under  this 
NOFA. 

(b)  AUoration  Amniintii. 

An  eligible  HA  may  apply  for  a 
maximum  of  540,000  to  support  up  to 


tuui  FSS  program  coortlinator  for  one 
year.  HUD  may  fund  applications.at  less 
Ifwin  the  mcpiested  amount,  based  on  ihi- 
HUD  State  or  Area  Office  appri«:atiou 
review.  . 

(c)  Hlii^ihility.  (1 )  Eligible  tirlivity. 
Funds  are  available  under  this  NOFA  to 
eniploy  or  otherwise  retain  the  services 
of  up  to  one  FSS  program  coordinnior 
for  one  vear.  A  |iiirl-tinie  FSS  program    - 
coordinator  m.iy  be  relaim-d  where 
appropriate.  Uiider  the  FSS  progr.im, 
HAs  are  required  to  use  Set  tion  8.rent:.l 
assislam  e  toget.her  vvith  public  and 
private  resounes. to  provide  supportive   - 
services  to  enable  particip.nling  farnilies 
to  a<  hieve  im  ononiic  independenc  e  and 
self-sufficiency.  Fffei[:tlve  delivery  of 
supportive  servic  es  is  a  critic  al  eJemenl 
in  a  successful  program. 

(i)  Profirani  Coord inntorPolf.  H.Xs 
administering  the  FSS  program  usi> 
program  coordinating  committees 
(PW„s)  to  assist  thc^in  secure  resourc «  s 
for  and  iinplemc;nt-fhe  FSS  program. 
The  prcjgram  c:oordin;iting  ( onunjUc^e  is 
made  up  of  repr«'sentntivx>s  of  loi  .il 
governme-nt.  job  trainmg  and 
.  employment  agencies,  ioca!  welfare 
ageiic  ies,  c-ducational  institutions,  c  hifd 
c  an"  providers,  nonprofit  servic  e 
providers,  and  businesses. 

An  FSS  program  c  oordinator  works 
with  the  PGC,  and  with  local  servii  e 
providers,  to  assure  that  program 
partic  ip.inlsare  linked  to  the  suppmtive 
.services  thc^y  need  to  ac  hieve  seil- 
sufficienc:y.  The  FSS  prtjgrum 
c  oordinator  may  ensure.through  c  i.s'.; 
managcnnent,  that  the  .servic  es  inc.lucU-d 
in  partic  ipants'  c;ontrac1s  of 
p.irticip,ition  are  provided  on  a  regular, 
ongoing  and  satisfadory  basis,  and  th.it 
participants  are  fulfilling  th«;ir 
responsibilities  tinder  the  c  ontiac.ts. 

[it)  Stuffing  Guiddint!s.  I'nder  norriLiI 
circ  umstances.  a  full-time  FSS  program 
coordinator  should  be  able  to  serve 
approximately  50  FSS  participants, 
depending  on  the  coordinator's  cisc 
management  fun<;tions. 

(2)  Hli;j,ihh  applicants.  All  HAs  thot 
currently  administer  a  rental  vouc  her 
and  oirtificatt;  program  of  fewer  than 
f.t)0  total  units  and  that  received  FY 
1992  FSS  incentive  award  funding  en 
F'Y  1993  and  later  rental  voucher  or 
cc^rtific^ite  funding  (other  than  reiHnv.il 
binding),  and  as  a  result  are  recpiired  to 
administer  an  FSS  program  of  at  least  25 
FSS  slots  are  eligible  to  apply.  HAs  with 
fewer  than  600  total  units  and  with  FSS 
programs  of  fewer  than  25  slots  may  . 
also  apply,  if  they  apply  jointly  vvith 
one  or  more  other  eligible  HAs  so  th,.t 
between  or  among  the  HAs  they 
administer  at  least  25  FSS  slots.  If 
eligible  applicants  apply  jointly,  their 
c:ombineci  total  proj^ram  size  may 


'   exceed  600  total  units,  but  the  $40,000 
maximum  amount  that  may  be  applied 
for  still  pertain.5.  )oint  applicants  must 
specify  a  lead  c:oapplicant.  whi<;h  will 
re«»ive  and  administer  the  FSS  program 
coordinator  funding. 

HUD  has  limited  eligibility  under  this 
NOFA  to  HAs  with  fewer  than  600  total 
Sec:tion  8  units,  because  the  S8.4  million 
appropriated  for  FSS  program 
c:oordiiiators  is  insufficient  to  furid  all 
HAs  administering  FSS  programs.  HUD 
determined  that  HAs  admin isterinj* 
large  Section  8  programs  are  more  likely 
than  smaller  HA.*  to  have  access  to  other 
resourc:es  for  FSS  program 
administration. 

HUD  is  also  requiring  that  applicants 
under  this  NOFA  administer  FSS 
programs  of  at  least  25  FSS  slots  (based 
on  FY  1992  FSS  incentive  award 
fiinding  or  FY  1993  and  later  rental 
voucher  and  certifit;ate  funding  (other 
than  renewal  funding))  to  ensure  tfiat 
the  limited  program  c:oordinator  funds 
are  used  in  a  co.st-effec:tive  manner.  The 
Department  expects  that  FSS  programs 
of  fewer  than  25  FSS  slots  can  be 
managed  within  HA  resourc;es. 

(3)  Eligible  applicants  that  have    - 
rticeived  HUD  approval  of  exceptions  to 
implementing  FSS  programs  of  the 
mandatory  minimum'  size.  If  HUD  has 
approved  either  a  full  or  partial 
exception  to  implemerrting  an  FSS 
program  of  tlie  mandatory  minimum 
S'ze  for  an  eligible  applicant,  solely 
because  of  a  lack  of  funds  for  reasonable 
adtnioistrative  casts,  the  approval  of  the 
exception  is  hereby  automatically 
rescinded,  since  funding  for  an  FSS 
program  coordinator  is  now  available 
under  this  NOF'A. 
(d)  Selection  Process. 
The  funds  available  under  this  NOFA 
are  not  being  awarded  on  a  competitive 
basis.  The  Department  anticipates  that 
there  may  be  sufficient  funds  available 
under  the  NQFA  to  fund  all  applications 
tfiat  meet  the  NOFA  requirements. 
Applications  will  be  reviewed  by  the 
HUD  State  or  Area  Office  to  detemune 
whether  or  not  they  are  technically 
adequate  based  on  the  NOFA 
requirements  (e.g.,  saiary  comparahilrty 
with  similar  pasition.s  is  adequately 
demon.strated). 

Upon  completion  of  the  HUD  Slate  or 
Area  Office  review,  a  fist  of  all 
technically  adequate  applications,  each 
applicant's  total  program  size,  and  the 
amount  approved  for  each  applicant 
will  be  forwarded  by  the  HUD  State  or 
Area  Office  to  the  Rental  Assistance 
Division  in  HUD  Headquarters,  whi«± 
will  then  allocate  the  available  funding 
amoni?  approvaWe  appKcations.  AH 
tc!c:hnically  adetjuate  applications  will 
be  funded  to  the  earterit  funds  are 
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available.  If  HUD  receives  applicatioos 
for  funding  greater  than  the  amount 
made  available  under  this  NOFA,  HUD 
will  fund  applications  from  the  smallest 
HAs  first  U-e..  those  HAs  with  the 
smaillest  combined  rental  voucher  and 
certificate  programs  based  on  total 
units)  and  will  not  fund  applic^itions 
from  the  larger  HA  applicants. 

II.  Application  Procedure 

HUD  will  not  accept  applications  via 
facsimile  (fax)  tnmsmLssion.  In  the 
interest  of  fairness  to  all  competing 
applicants,  HUD  will  treat  as  ineligible 
for  c;onsideration  any  application  that  is 
not  received  on  or  before  the  application 
deadline.  Applic;ants  should  take  this 
practice  into  account  and  make  early 
submission  of  tiieir  materials  to  avoid 
any  risk  of  loss  of  efigibility  brought 
.  about  by  unanticipated  delays  or  other 
delivery-related  problems. 

HI.  Checklist  of  Application 
Submission  Requirements 

Each  application  for  funding  under 
this  NOFA  must  craitain  the  following 
items: 

(a)  Request  for  FSS  Program 
Coordinator  Funds. 

All  applications  must  cx>ntain  the 
following  information  stated  in  a  letter 
from  tlie  Executive  Director  of  the  HA 
to  tlie  Director  of  the  Public  Housing 
Division  in  the  local  HUD  State  or  Area 
Offic;e  or  to  the  Administrator  of  the 
Native  American  Programs  Office  (see 
sample  letter  format.  Attachment  1): 

(1)  The  total  number  of  currently 
enrolled  FSS  families. 

(2)  The  total  number  of  required  FSS 
slots  (based  on  FY  1992  incentive  award 
funding  and  FY  1993  and  later  rental 
voucher  and  certificate  funding). 

(3)  The  annual  salary  proposed  for  the 
FSS  program  coordinator,  plus  any 
fringe  benefits.  The  servic;e  c  oordinator 
salary  should  be  set  as  follows: 

(i)  Detennine  the  salary  level,  taking 
into  consideration  salaries  for 
comparable  jobs,  oMxIified  by  the  hours 
worked. 

(ii)  Set  the  amiual  .salary,  inciiuiing 
any  fringe  benefits  that  pertain  to  the 
job. 

(4)  Evidenc;e  that  demonstrates  sala-^y 
comparability  vvith  similar  positions  in 
the  lo<:al  jurisdiction. 

(5)  Whether  the  HA  will  contract  out 
for  a  service  coordinator,  if  known  at  the 
time  of  application. 

(fi)  Joint  applicants  must  indicate 
which  HA  will  be  the  lead  applicant 
and  will  receive  and  administer  the  FSS 
program  coordinator  funding. 

(b)  Required  Certification  Fonns. 

The  following  certification  forms  are 
required  to  be  submitted  with  the 


application  and  are  attached  to  this 
NOFA: 

(1)  Certification  Regarding  Dnig-Free 
Workplai:e  Requirements  (Attachment 
2);  and 

(2)  Certifications  regarding  Fair 
Housing  and  Equal  ojjportunity 
(Atlac;hment  3). 

(i)  The  HUD  review  criteria  shall 
include  an  analysis  of  any  evidence  that 
challenges  the  validity  of  the  civil  rights 
c;ertific3tion.  Such  evidence  includes: 

(A)  A  pending  civil  rig;hts  suit  against 
the  applicant  HA,  referred  by  the 
Department  s  General  Counsel  and 
instituted  by  the  Department  of  Justice, 

(B)  Outstanding  HUD  findings  of 
noncompliance  with  civil  rights 
statutes,  regulations  and  executive 
orders,  as  a  result  of  formal 
administrative  proceedings,  unless  the 
HA  is  implementing  a  HLT)-apprT)ved 
ten.int  selet;tion  and  assignment  plan 
and  a  vcoluntary  compliance  agreement 
designed  to  cxirrect  the  areas  of 
noncompliance; 

(C)  A  deferral  of  the  processing  of 
applications  from  the  HA  imposed  by 
HUD  under  Title  VI  of  the  Civil  Rights 
Act  of  1964,  the  Attomev  General's 
Guidelines  (28  CFR  50.3)  and  the  HUD 
Title  VI  regulations  (24  CFR  1.8)  and 
proc:edures  (HUD  Handbook  8040.1).  or 
under  sec;tion  504  of  the  Rehabilitation 
Ac:t  of  1973  and  HUD  regulations  (24 
CFR  8.57): 

(D)  A  pending  proceeding  against  th«? 
HA  based  upon  a  Cl>arge  of 
Discrimination  issued  under  the  Fair 
Housing  Ad.  A  Charge  of 
Disc^rimin^ion  is  a  Charge  under 
Section  810(gM2)  of  the  Fair  Housing 
Ac:t,  issued  by  the  Department's  General 
Counsel  or  legally  authorized  designee. 

(E)  There  is  an  ad)udic:ation  of  a  civil 
rights  violation  in  a  cnvil  action  brought 
against  it  by  a  private  individual;  unless 
Ihe  HA  demonstrates  that  it  is  opemling 
in  compliance  with  a  c»urt  order 
d(>signed  to  correct  the  areais)  of 
nonc:ompliance. 

(ii)  In  the  event  that  the  validity  of  a 
c;ivil  rights  certification  Is  drawn  into 
cpiestion  the  appfic:ation  is  eltgihie  to  be 
funded,  but  the  HA  may  not  draw  down 
funds  ujitil  it  has  satisfied  any 
outstanding  cjvil  rights  issues. 

IV.  Corrections  to  Deficient 
Applicaticms: 

The  HUD  Slate  or  Area  Office  will 
screen  all  applications  and  notify 
applicants  of  teciinical  deficiencies  bv 
letter.  Sinc:e  the  furxis  available  under 
this  NOFA  are  not  being  awarded  on  a 
competitive  basis,  a  technical  defu-ienry 
would  be  a  significant  discrepancr^  in 
information  supphed  by  the  applicant 
and  information  available  to  HUD,  or 
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the  omission  or  the  incomplete 
submission  of  any  of  the  items  required 
to  be  submitted  in  the  application. 
These  are  listed  in  section  III.  of  this 
NOFA.  Checklist  of  Application 
Submission  Requirements,  above. 
.  Applicants  must  submit  corrections 
within  14  calendar  days  from  the  date 
of  HUD's  letter  notif>'ing  the  applicant 
of  any  technical  deficiency.  Information 
received  after  3:00  p.m..  local  time,  on 
the  fourteenth  calendar  day  of  the 
correction  jjeriod  will  not  be  accepted 
and  the  application  will  be  rejected  as 
being  incomplete. 

V.  Other  Matters 

(a)  Environmental  Inipact 
A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  General  Counsel. 
Department  of  Housing  and  Urban 
Development,  room  10276.  451  Seventh 
Street,  SW.  Washington.  DC  20410. 

(bj  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  provisions  of  this 
NOFA  do  not  have  "federalism 
implications"  within  the  meaning  of  the 
Order.  The  NOFA  makes  funds  available 
fpr  HAs  to  employ  or  otherwise  retain 
the  services  of  up  to  one  FSS  program 
coordinator  for  one  year.  As  such,  there 
are  no  direct  implications  on  the 
relationship  between  the  national 
government  and  the  states  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

(c)  Executive  Order  12606.  The 
Family. 

The  General  Counsel,  as  the- 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  policies  announced 
in  this  Notice  would  not  have  a 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
families  except  indirectly  to  the  extent 
of  the  social  and  other  benefits  expected 
from  this  program  of  assistance. 

(d)  Documentation  and  Public  Access 
Requirements:  HUD  Reform  Act. 

HUD  will  include  recipients  that 
receive  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  recipients  of  all  HUD 
assistance  awarded  on  a  c!Dmpetitive 


basis.  (See  24  CFR  12.16(b),  and  the 
notice  pubhshed  on  January  16. 1992 
(57  FR  1942).  for  further  information  on 
these  requirements.) 

(e)  Prohibition  Against  Lobbying 
Activities. 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
67.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans  .. 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative. 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  Indian  Housing 
Authorities  (IHAs)  established  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
the  tribe's  sovereign  power  are  excluded 
from  coverage  of  the  Byrd  Amendment, 
but  IHAs  established  under  State  law 
are  not  excluded  from  the  statute's 
coverage. 

(0  Prohibition  Against  Lobbying  o( 
HUD  Personnel. 

Section  13  of  the  Department  of 
Hou.sing  and  Urban  Developnient  Act 
contains  two  provisions  dealing  with 
efforts  to  infiuence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  an 
those  who  are  typically  involved  in 
these  efforts-T-those  who  pay  others  to 
infiuence  the  award  of  assistance  or  the 
taking  of  a  managemer^  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payn)ent  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  a.ssistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17,  1991  (56  FR  22912)  as  24 
CFR  part  86.  If  readers  are  involved  in 
any  efforts  to  infiuence  the  Department 
in  these  ways,  they  are  urged  to  read  the 
final  rule,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

Diitod:  .August  15.  19«4. 
loseph  Shuldiner, 

Assistant  Secrftaryfor  Public  and  Inditni 
Hniisin<i. 

Attachment  1 

ftriiiifst  for  FSS  Program  Coordinator  Funds 
Sdin^ile  Letter  Fomiat 

D«!iir  Diroctor.  I'lihlic  Housing  Divi>ii()n  (or 
.administrator.  Niitivn  Amrritan  I'rognims 
Ofriri,-): 

This  is  to  n-quosf  approval  to  hire  a  Family 
Sclf-.Sufficicncy  (f'S.S)  program  coonliiurtor 


for  one  year,  for^he  X  housing  agency  (HA) 
FS.S  program. 

1.  Total  Number  of  Currently  Enrolled  FSS 
Families: . 

2.  Total  Numtier  of  Required  FSS  Program 
Slots  (based  on  units  approved  under  FY 

1992  incentive  award  funding  and  under  FY 

1993  and  later  rental  voucher  and  certificate 
program  funding): . 

3.  Servic~e  Qxirdinator  Salary; 

<i.  Salary  level,  based  on  salaries  for 
comparable  jobs  (modified  by  number  o' 
hours  worked)  ' 

h.  Annual  Salary  plus  Fringe  Benefits: 

Hours/Week; .: S/HouV; 

'  Fringe?  Kate  (%h  Annual  .Salarr 


4.  The  HA  vvil!  contract  out  for  a  senice 
-ct>oidinator: 

Y-t;s No Unknown 

5.  Attachment:  Evidence  demonstrating 
salary  comparability  with  similar  positions  in 
the  local  i^iirisdiction. 

If  there  are  anv  questions,  please  contac* 
'     '       at  - 

Sincerely^ 
Executive  Director 
Attachment(s) 

Attachment  2 

Ceriijication  Rf^urdin'^  Druf^-Free  Workplarc 
nequlrenicnts  CFrom  24  CFR.  Appendix  C) 

Instructions  forOrtification 

1.  By  signing  and/or  sulimitlLiig  this_ 
application  or  grant  agnnfment.  the  grantee  is 
jiroviding  the  certification-set  out  below. 

2.  The  certification  set  out  below  is  a 
niHlei-ial  representation  of  fact  upon  wjiiclr 
reliance  was  placed  when  the  agency, 
determined  to  award  the  grant.  If  it  is  later 
determined  that  the  grantee  kiu>wingly 
rendered  a  false  certification,  or  otherwise 
violates  the  requirements  of  the  Drug-Free 
Workplace  Act,  the^igency.  in  addition  to 
any  otlic-r  remedies  available  to  the  Feiieral 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  .Act. 

;i.  For  grantees  other  than  individuals. 
.Aiternaje  l-applies. 

4.  For  grantees  who  are  i-ndivicfu.ils. 
Alternate  II  applies. 

Alternate  1 

A.  The  grantee  certifiiis  that  it  will  provide 
a  drug-free  workplace  by: 

(a)  I'liblishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distriliution,  dispensing,  possession  or  use  ot 
a  contrtrlled  substance  is  prohibited  in  the 
grantft.-'s  workplace  and  specifying  the 
actions  that  will  he  takcsn  against  «'mployees 
for  viiilation  of  such  prohibition; 

(b)  Establishing  a  drug-tree  awareness 
program  to  inform  employees  aliout — 

( 1 )  The  dang(!rs  of  drug  abuse;  in'  the 
workplau!; 

(2)  Th4'  grantc^e's  policy  tif  mnintainiiig  a 
drug-free  workpUu.i!: 

(.'tl  Any  available  drug  counselling, 
nrhabilitation.  and  employee  assistance- 
programs:  and 

(4)  The  penalties  that  may  Iki  im|>oseil 
u[Hm  employw.'s  for  drug  abiist;  violations 
<)<:cufring  in  the  werkplace; 

(c)  Making  it  a  requin^ment  that  tMch 
(MTi|)loy(!e  to  be  (engaged  in  the  pi'rforniHH<:e 


of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  conehtion 
of  employment  under  the  grant,  the  employee 
will — 

(1 )  Abide  by  the  terms  of  the  statement; 
and.  '  \  _ 

(2)  Notify  the  employer  of  any  criminal 
drug  statute  ccmvktion  for  a  violation  . 
occurring  in  the  workplace  no  later  than  five 
days  after  such  convie.lion; 

(e)  Notifying  the  agency  within  ten  davs 
after  receiving  notice  under  subparagraph 
(d)(2)  from  an  employ<H!  or  otherwise 
re(.<;iviiig  actual  notice 7)f  such  conviction; 

(f)  Taking  one  of  the  following  actions, 
within  30  days  of  n>«>«iving  notice  under  . 

subparagraph  (d){2j,  with  respeet  to. Jny 
employee  who  is  st)  convicted — 

H)  Taking  appropriate  personnel  nctrun 
against  such  an  employee,  up  to  and 
iiu  hiding  termination;  or     - 

(2)  R«^uirinj^,su<;h  employee  to  partii :ip;ife 
satisfactorily  in  a  drug  ahusr  assistance  or 
ri'habilitatifin  program  approved  for  such 
purpos.rs  by  a  Fe«leral,  State,  or  lo«.al  health, 
law  enfort;ement.  or  othnr  appr«ipriati> 
agiMlcy; 

(g)  Making  a  good  faith  effort  to  continue     ' 
to  maintain  a  drug-free  workplai:i;  through  ~ 
implementation  of  para.i^.iphs  (a),  (b),(i),  UJ), 
(e)and-(fl.    _      ■ 

B.  The  grantee  shall  insert  in  the  spacj; 
provided  h«?lpu'  the  site(s)  for  th>> 
perform.ince  of  work  done  in  connet  tion 
with  lhe-s|)er:ific  grant: 

Pl.KeTiTPerfoniiance  (.Str.irtaddress,  citv. 
(  ouiity,  sfatt,',  zip  <  odi;) 


(Name  &  Titl 


Signed  by:  (Name,  Title-  &  Si!;iii(tnie  of 
Authorized-HA  f)ffM  till) 


(Signature  St  D.ife) 
Alternate  II 

The  grantee  ( ertifies  that,  as  a  condition  of 
the  grant,  he  or  she  will  not  eng.ige  in  the 
unlawful  manufacture,  distribution, 
dispensing,  posses^sion  or  use  of  a  controlled 
suljshince  in  conducting  any  activity  with  the 
grant. 

Signed  by:  (Name.  Title  &  Signalun;  of 
Authorized  H.A  Official) 


<Name&  Title) 


(Signature  &  Date) 

Attachment  3 

Foir  Fiousin<;  and  Equal  Qpportti'nity 
t-^ertifiriitinns 

The  housing  agency  (H.A)  certifies  that,  in 
adininisfering  the  activities  of  Family  .Self 
Sufficienc7  program  coordinators: 

(1)  The  HA  will  comply  with  Title  VI  of 
th«!  Civil  Rights  Act  of  1964  .md  rented  Hl.'D 
regulations (24  CFR  Part  1),  which  state  that 
no  pi!rson  in  the  United  .States  shall,  on  the 
ground  of  raie,  t;olor,  or  national  origin,  Ix; 
excluded  fmm  participation,  be  denied  the 
lii'iiefits  of  or  be  otherwise  subjected  to 
flisi  rimination  under  any  program  oractivity 
lor  «liich  the  afiplicant  ns.i^ives  financial      ' 
astjistanix':  and  will  take  any  measures 
necessary  la  effectuate  this  agreeiment. 

fi)  The  H.A  will  comply  with  the  Fair 
Housing  .Act  aiidjelated  HUD  nigulations  (24 
CI'R  Part  100).  which  prohibit  discrimination 
ill  housing  on  thi:  basis  of  rac.-e.  color,    > 
rfiligioif,  .s(!x,  handirap.  familial  status,  or 
national  origin,  .-rnd  .idminister  its  pr<»graiiis 


and  activities  relating  to  housing  in  a  mannfr 
to  affirmatively  further  fair  housing. 

(3)  The  HA  will  comply  with  .Section  504 
of  the  Rehabilitation  Act  of  1973  and  rclirted 
HI !D  regulations  {74  CFR  Pari  8),  which  state 
that  no  otherwise  qualified  individual  with 
handicaps  in  the  United  .States  shall,  solely 
by  reason  of  the-  handicap,  be  excluded  from 
participation  in,  he  denied  the  benefits  of,  or 
l>;  subjected  to  discrimination  under  any 
pn)gram  or  activity  receiving  Federal 
financial  assistance. 

(4)  The  H.A  will  comply  with  the 
provisions  of  the  Age  Discrimination  Ait  of 
1975  and  mlated  Hl^D  regulations  (24  (TR 
Part  146).  which  state  that  no  person  in  the 
t  nited  States  shall  on  the  basis  of  agt;  Ix; 
ijxcluded  from  parti<:ipation  in.  be  deniwi  thi- 
beniifits of  or  be  subjected  to  discrimination 
luuler  a  priigram  or  activity  receivins  Federal 
financial  assistance. 

(5)  Tht!  H.A  will  comply  with  the 
provisions  of  Title  II  of  the  Ameriians  with 
Disabilities  Act  and  related  Department  of 
liistif  e  regulations  (28  (TR  Part  35)  which 
st.ite  that  subject  to  the  provisions  of  Tiil.>  U, 
no  qualified  individual  with  a  disability 
shall,  by  mason  of  such  disability,  ])>• 
excludedfrom  particiiwiion  in  i)rh«'  decif-d 
the  benefits  of  ser\'ic(^s.  programs  or  .;.  tivitii-s 
of  a  public  entity,  or  be  subjected  to 
dist.rimination  by  hnysiich  entity 


Name  of  H.A 


Sign.iture  and  Title  oi  H.A  Ki-pnrsonia!i\.' 


Dal.! 

jFRDix..  94-21 167  Filed  8-25-94;  H  4.>  ;im| 

BILLING  CODE  4210-33-P 
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August  29,  1994 


Part  V 


Federal  Emergency 
Management  Agency 

United  States  Fire  Administration 


Hotel  and  Motel  Fire  Safety  Act;  National 
Master  List:  Notice 


44556 


Federal  Register  /  Vol.  59.  No.  166  /  Monday.  August  29.  1994  /  Notices 


FediTal  Register  /  Vol.  59.  No.  166  /  Monday,  August  29.  1994  /  Notices 


44557 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
.Administration,  FEMA. 

action:  Notice. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to.  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 
EFFECTIVE  DATE:  September  28.  1994. 

ADDRESSES:  Comments  on  the  ma.ster 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk.  Federal 
limergency  Management  Agency.  500  C 
Street,  SVV..  room  840.  Washington.  DC 
20472.  (fax)  (202)  646-4530.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  see 
Supplementary  Information  b(rlo\v. 

FOR  FURTHER  INFORMATION  CONTACT:  )<>hn 
Ottoson.  Fire  Management  Frngrnms 
firanch.  United  States  Fire 
Administration.  Federal  Emergency 
Management  Agency.  National 
llmergency  Training  Center.  lOHJ'^ 


South  Selou  Avenue.  Emmitsburg,  MD 
21727,(301)447-1272. 
SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990.  15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
vx'orked  with  each  State  to  compiie  a 
national  master  list  of  all  of  the  places 
of  public  acconunodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirtimehts  of  the  guidelines 
under  the  Act.  FF-IMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday.  November  29. 
1993.  58  FK  62718,  and  published 
changes  approximately  monthly  sina? 
then. 

Parties  wishing  to  be  adiied  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Firi; 
Safety  Ac;t.  A  list  (>f  Stale  conta«:ts  vras 
published  in  58  FK  17020 on  March  31. 
1993.  If  the  publi.shed  list  is  unavailable 
to  you.  the  State  Fire  Marshal's  offii:e     ■ 
(an  direc;t  you  to  the  appropriate  office. 
Periodically  FF..M.A  will  update  ai>d 
redistribute  the  national  master  li.st  to 
infTrrporatP  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  thijt  are  received  from  the  State 
offices 

Fa(  h  update  i  ositaiiis  or  may  contain 
three  categories:  "Additions;" 


"Corrections/changes;"  and 
"Dfiletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
tele()hone  numbers  previously 
published  orc:hanges  to  previously 
published  information  directed  by  the 
State,  sui.h  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Di.'lctions"  an"  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

C;o{)ies  of  the  national  ma.ster  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Oihce. 
.Superintendent  of  Documents. 
\Va>hingtoii.  DC:  20402-9325.  When 
recpu^sting  copies  please  refer  to  .stock 
number  069-001-00049-1. 

I'he  update  to  the  national  master  list 
follows  {miIow. 
John  I*.  C:arey, 
C^tumil  Cotirrsfl 
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Index 

Property  na«ne 

POBoK/filNo. 

Slreet  address 

City 

State/zip 

Telephone 

AOOmONS 

AL 

- 
■ 

^ 

AL0218 

Best  Western  Bes 

..- 

1098  9th  Ave  SW  

Bessen>er       

AL  35021  .... 

(805)  42-4-0880 

semer  Inti 

Aioei9  

Best  WesJef  n 

Fair^/inOs  Inn 

1917  Commerce  Ave. 
NW 

CuBman 

AL  35055     .. 

(205)  737-5009 

AL0223  

Econo  Lodge  Umvef- 

Sity. 
Motel  6   . 

.■ : 

3772  University  Dr 

Decattx 

AL  35603  ... 

(205)  353^-8194 

AL0228  

2903  Rosb  Clark  Qr 

SW 
3808  University  Dr 

Dothan 

AL  36301  ... 

(205)  793-6013 

AL0224  

Holiday  Inn  E^nxesa  ... 

Hurtswille 

AL  35816  .... 

(205)  72.1-1000 

AL0226 

Huntsvdlp  Hilton 

401  Williams  Ave 

310:  Airport  Blvd 

Huntsville 

AL  35801    .. 
AL  36606  ... 

(205)  533-1400 

AL0220  

Clarion  Hotel  Motnle   . 

..      I  * 

MoUte  

(205)  47G-6400 

AL0277  

Knights  Ir.n                   .  i           .    

Intersection  of  Hwy.  84 

MonroeyiNe  

AL  36460  .... 

(205)  743-3156 

, 

and  21 

AL0221  

Cofiitor!  Suites 

i)924  Monticello  Dr  

Mo.'itgomery :... 

AL  36117  .... 

(20b)  272-1.013 

A L 0222 

Econo  Lodge     .  '......:, 

Perdido  Beach  Hiltoir 

4135  Troy  Hwy     ......... 

Mo''tgomery   ..: 

AL36116  .... 

(2U5)  284  3400 

AL0229  

27200  Perdido  Beach 

Qrdftye  Beach 

AL  36561   ... 

(205)981-9811 

Resort. 

Blvd. 

- 

A10225  

Holiday  Inr:  Or,ifk  f  ert 

POBo«  1W 

151  VF.  Hwy   231  N  -. 

Ozarv. 

AL  36360    . 

(J>05)  Uf.  7300 

AR 

AM0063 

Hucker     - 

. 

- 

- 

Qualify  !nn 

1-  30  M>»y  / 

Ark.idelphici 

AR  71923 

(501)246^5855 

AR0064 

Econo  t  t)dq< 

^(1   I  ^8/ 

Be.TyviHe 

AR  72632 

(50^253-7111 

AR0062 

Comtort  liiP. 

1-  •:(!  t  «it  r>8 

C«art.sv*e 

AH  72830 

(501)  /•54  2ie0 

AH0068 

Econo  Lodge 

Hwy  62  F.ast 

EtKeka  Sp^.-.ir. 

An  72632      ^ 

(501)  253-7,1 1  • 

AR0070 

Inn  cit  the  M"ii 

39C"-  Greathoii^'- 

Johnsofi 

A.'t  /r741. 

(501)443-1800 

Index 


AZ 

AZ0208  . 

A20209  . 
AZ0210  . 
AZ0211    . 


AZ0214 
AZ0212   , 

AZ0213  . 

CA 

CA1293  . 
CA1292  . 
CA1294  . 
CA1295  . 
CA1296  . 
CA1297  . 
CA1298  . 
CA1289  . 
CA1299  . 
CA1300  . 
CA1302  . 
CA1303  . 
CA1318  . 

CA1304  . 
CA1305  . 

CA1306  . 
CA1307  . 


CA1287 

CA1308 
CA1309 

CA1310 
CA1311 
CA1291 
CA1312 
CA1290 
CA1313 

CA1288 

CA1314 

CA1315  : 

CA1316  . 
CA1301   . 

CA1317  . 


CT 

CT0245 
CT0249 
GT0252 
CT0246  . 
CT0248  . 

CT0250  . 
CT0247  . 

CI 0251 

DC 

DC0048 
DC0047 
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Property  name 


Econo  Lodge  River- 
side. 

Quality  Inn 

Econo  Lodge  

Econo  Lodge  Ptnetop  . 

Econo  Lodge  

Econo  Lodge  Phoenix 

West. 
Comfort  Inn 


Comfort  Inn 

Comfort  Suites 
Econo  Lodge  .. 

Quality  Inn  

Econo  Lodge  .. 
Econo  Lodge  .. 
Comfort  Suites 
Oxford  Suites  .. 
Rodeway  Inn  .. 

Comfort  Inn 

Econo  Lodge  .. 
Econo  Lodge  ... 
Breakers  Inn  ...: 


PO  Box/Rt  No. 


Quality  Inn  

The  Comfort  Inn  La- 
guna  Hills. 

Comfort  Inn  Airport 

Friendship  inn  Holly- 
wood Premiere 
tylotei. 

Hyatt  Lax  Hotel 

Comfort  Inn 

Comfort  Inn  Airport 
West. 

Comfort  Inn 

Econo  Lodge -4. ........ 

Oxnard  Suites 

Econo  Lodge    

Oxnard  Suites 

Quality  Suites  


Bock's  Bed  and  Break- 
fast. 

Comfort  Inn  Airport 
South. 

Comfort  Inn  Santa 
Monica. 

Econo  Lodge  -. .. 

West  Covina  Comfort 
Inn.   '  - 

Comfort  Inn ;;;...-....,. 


389 


Knights  Inn  ..„. 

Budget  Inn  ..:..;.... 

Susse  Chalet  

Clarion  Suites  Inn 
Quality  Inn— New 

Kaven.  •       - 

Holiday  Inn  .- 

Quality  Inn  &  Con 

fere  nee  Center 
Ramada  inn 


Center  CHy  Hotel 
Residence  "iii  by  Md' 
'nott  GecMC-iOvvn 


Street  address 


1717  Highway  95  .. 

2000  S.  Milton  Rd  . 
121  S.  Lake  Powell  . 
458  White  Mountain 

Blvd. 
2101  E.  Apache  Blvd 
1520  N.  84th  Dr 

520  W.  Desmond  St 


1251  N.  Hartjor  Blvd  . 
2141  S.  Harbor  Blvd  .. 

200Trask  St  

7330  Eastern  Ave 

630  El  Camino  Real  . 

9733  Highway  9  

545  E.  Hobson  Way  . 
2035  Business  Lane  .. 

778  Broadway  

1370  Monument  Blvd 

119  L  St  

803  Camino  Ramon 
39300  South  Hwry. 

One. 
1404  N.  Coast  Hwy 
23061  Avenida  De  La 

Carlota. 
14814  Hawthorne  Blvd 
5333  HoKywood  Blvd  .. 


6225  W.  Century  Blvd 
850  N.  Sepulveda  Blvd 
1390  El  Camino  Real 

8647  Sepulveda  Blvd 
8477  Telegraph  Road 

1967  Hilltop  Drive  

201  W.  Inyokern  Road 
130  N.  Sunrise  Ave 
2481  S.  El  Camino 

Real. 
1448  Willard  Street      , 

2118  The  Alameda 

2815  Santa  Monica 

Blvd. 

970  Mam  St 

2804  E.  Garvey  Ave 

So. 
400  CSt- 


490  Mam  St  

7  Weston  Street  ...:. 
185  irainard  Road 
ipi  Spencer  Street 
100  Pond  Lily  


789  Conn  Ave  ... 
51  Hartford  Tpke 


1  Schratlts.Dr Waterbury 


City 


Bullhead  City 

Flagstaff  ...^.... 

Page  

Pinetop  


Tempe  .. 
Tolleson 

Winslow 


Anaheim  

Anaheim  

Bakersfield  .... 
Bell  Gardens  . 

Belmont  

Ben  Lonxjnd  . 

BIythe 

Chico  

Chula  Vista  ... 

Concord 

Crescent  City 

Danville  

Gualala  


Laguna  Beach 
Lagona  Hills  .... 


Lawndale  . .. 
Los  Angeles 


Los  Angeles 

Manhattan  Beach 
Millbrae    


North  Hills  

Pico  Rivera    .  . 

Redding  

Ridgecrest  .  ... 
RoseviHe 
San  Clemente 


San  Francisco 

San  Jose 

Santa  Montca 

Watsonviiie  . 
West  Covma    . 

Williams 


E.  Hartford  , 
Hartford 
Hartford 
Manchester 
New  Haven 

NorwalK 
VerrK)n 


1^01  i3th  St  NW 
i000  2yth.St  NW 


Washmgtot) 
Washington 


State/Zip 


AZ  86442 

AZ  86001 
AZ  86040 
AZ  85935 

AZ  85281 
AZ  85353 

AZ  86047 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


92801 
92802 
93312 
90201 
94002 
95005 
92225 
95928 
91910 
94520 
95531 
94526 
95445 


CA  92661 
CA  92653 

CA  90260 
CA  90027 


CA  90045 
CA  90266 
CA  94030 

CA  91343 
CA  90660 
CA  96002 
CA  93555 
CA  95661 
CA  92672 

CA  94117 

CA  95126 

CA  90404 

CA  95076 
CA  91791 

CA  95987 

CT06118 
CT  06120 
CT  06114 
CT  06040 
CT  06525 

CT  06854 
CT  06066 

CT  06705 


DC  20005 

DC  20007 


Telephone 


(602) 758-8080 

(602)  774-8771 
(602)  645-2488 
(602)  367-3634 

(602)  966-5832 
(602)  935-4667 

(602)  289-9581 


(714) 
(714) 
(805) 
(310) 
(415) 
(408) 
(619) 
(916) 
(619) 
(510) 
(707) 
(510) 
(707) 


635-6461 
971-3553 
764-5221 
928-3452 
593-5883 
336-2292 
922-9209 
899-9090 
476-9555 
827-8998 
464-2187 
838-8080 
884-3400 


(714)  494-6464 
(714)  859-0166 

(310)  676-1111 
(213)  466-1691 


(310)  337-1234 
(310)  313-1020 
(415)  95: -3200 

(818)  893- .^776 
(310)869-9588 
(916)221-0100 
(619)  4-6-2551 
(916)  784-2222 
(714)  36t>- 1000 

(415)654-0542 

(408)  24?-: 400 

(310)  SCS  5517 

(408)  7:4-8881 
(8l8)9it>-6077 

(916)  47:-:38l 


(203)  569-1100 
(203)  525-444 1 
(203)  525-9306 
(203)643-5811 
(203)  387  (3651 

(203)  853  .'•477 
(203)  646 -V 00 

(203)  5-?7  .•:000 


(202)  68: 
(202)  2^ 


^00 

111) 


IMI 
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Index 
HI 

HI0174  .. 

HI0168  .. 

HK)173  .. 
H10177  .. 

^m^78  ... 
HM)179  .. 
HI0169  .. 

HI0172  ... 
HI0171  .. 
H10175  ... 

HI0170  .. 

HI0>76  .. 

IA 

IA0137  ... 
IA0138  ... 
IA0139  ... 

IA0140  .. 

IA0136  .  . 

IA0135,. 

IL 

IL0510  ... 

iLOsn  ... 

1L0509  .  . 

IL0512  ... 

IL05'>3  ... 

IL6514  ... 

KS 

KS0t37 

KS0134  . 

KS0135 
KS0136 
KS0138 
KS0t39  . 

LA 

LA0111  .. 

LAOtlO.. 

LAOnS  .. 
LA0109  .. 
LA0112  .. 

MD 

MD0276 

Ml 

M:0293  .. 


Property  name 


HHo  Hawaian  Hotel  .... 
Aston  at  the  Wakiki 

Banyaa 

Wa»kiki  Joy  Hotel  

Astoo  Weukiki  Circie 

Hotel. 
Queen  Kaoiotani  Hotel 
Kora  Coast  Resort  H  .. 
Schraders  Windward 

Marine  Resort. 

Kanaloa  at  Kona 

Hyatt  Regency  Maui  ... 
Kahana  Falls  Resort  ... 


Volcano  House 
Ka'eo  Kai 


Comfort  Irm  .. 
Clarion  Hote* 
Co«WIort  Inn  .. 


Rocteway  Inn  

Holiday  Inn  Conven- 

tron  Center. 
Best  Western  Red  Fox 

Inn. 


Comfort  Inn  Blooming- 
ton. 

Comfort  Inn 
Cartjondale 

Holiday  Inn — 
Carbondaie. 

Comfort  Irm  ElK  Grove 
Village. 

Comfort  Inn  Rolling 
Meadows. 

Comfort  Suites  Spring- 
field 


Econo  Lodge  of 

Dodge  City 
Best  Western  l^aiestic 


PO  Box.'Rt  No. 


PO  Box  53  .... 
PO  Box  3099 


1610 


I3'5 


Inn. 

Econo  Lodge 209 

Econo  Lodge  1240 

Comfort  Suites 558  .. 

Econo  Lodge  |  6245 


Hampton  Inn 

Gwenarteie  Dr 
Quality  Suites  Hotel 

Comfort  Inn  Luhng  .. 
Quality  Inn  Midlown 
Econo  Lodge  


Comfort  Inn  Gold 
Coast. 


Street  address 


7 1  Banyan  Dr 
201  Ofiua  Ave 


320LewersSt  

2464  KalaKaua  Ave 

150  KapalUifu  Ave 
78-6842  Alii  Dr  ....... 

47-039  Lifxkai  Dr  ... 


78-261  Manu  Kai  St 

200Nohea  Kai  Dr     . 

4620  Lower 
Honoapntani  Rd. 

Hawaii  Volcanos  Na- 
tional Pckik. 

3970WyttieRd 


3051  KirVwood 

450  Main  Street 

2613  South  Center 
Street. 

4230  S.  Lakeport 

205  West  4th  Street 

1900  Heritage  Way 


500  Brock  

141  E.  Mam - 

800  E  Mam  St. 
2550  LafKlmener  Rd 
2801  Algonquin  Rd 
2620  S.  Dirksen  Pkwy 


W.  Wyatt  Earp 
N  State  Street 


E.  Flamingo  Rd  

SW  Wanamaker  Rd 

Westdale 

W.  Keltogg  


10045  Gwenadete  Dr 

9138  Bluetxjnnef  Cen- 
tre Blvd. 

12177  Hwy.  90  

39C0Tulane  Ave  

4911  Monkhouse  Dr 


11201  Coastal  Hwy  ..  . 


Best  Western  Sagma A 3225  Davenport  Ave  .      Saginaw '..............     Ml  48602 


Crty 


H«lo  

Honolulu 


Honolulu 

Honotutu.  Oatiu 

Honolulu,  Oahu 

Kailua-Kona 

Kaneohe  


Kona  

Lahaina 

Lahaina.  Mau< 

NatKXtal  Paik 

PrmceviHe 


Burhngton  ...: 

Dubuque  

Marshalftown 


Sioux  City 
Waterloo  .. 

Waverly 


Bloomington 

Cartxjndale 

Cartx}ndale  

Elk  Grove  Village 
Rolling  Meadows 
SpringfieiU 

Dodge  Crty 

lola  . 


Olathe 
Topeka 
Wichita 
Wichita 


Baton  Rouge 

Baton  Rouge 

Luling .V..." 

New  Orleans 
Shreveport  .  . 


Ocean  Grty  ... 


State/zip 


HI  96720 

HI  96815  . 

HI  96815 
HI  96815 

HI  96815 
HI  96740  . 
HI  96744  . 

HI  96740 
HI  96761 
HI  96761 

HI  96718 

Hf  96722 


IA  52601 
IA  52001 
IA  50158 

IA  51106 
IA  50701 

IA  50677 


IL  61/01 
IL  62901 
IL  62901 
IL  60007 
(160008 
IL  62703 

KS  67801 

KS  66749 

KS  65061 
KS  66604 
KS  67212 
KS  67209 

LA  70816 

LA  70809 

LA  70070 
LA  70119 
LA  71109 


MD  21842  . 


Telephone 


(808)  935-9361 
(808)  922-0555 

(808)  923-2300 
(808)  92^-1571 

(808)  922-1941 
(808)  324-1721 
(808)  239-571 1 

(808)  322-9625 
(808)661-1234 
(808)669-1050 

(808)  967-7321 

(808)  826-6549 


(319)  753-0000 
(319)  556-2000 
(515)  752-6000 

(712)274-1400 
(319)  233-7560 

(319)352-5330 


(309)  828-6000 
(618)  519-^244 
(618)  520-1100 
(708)  364-6200 
(708)  259-5900 
(   )- 

(316)  225-0231 

(316)  365-5151 

(913)  829-1312 
(913)273-6969 
(316)945r2600 
(316)945-5261 

(504)  934-4433 

(504)293-1199 

(504)785-1125 
(504)  486-5541 
(318)636-0721 

(410)  524-3000 
(517)793-2080 
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Index 


MN 

MN0248 

MN0245 

NC 

NC0323  . 

NC0324  . 
NC0325  . 

NC0321  . 
NC0326  . 

NC0327  . 

NC0330  . 

NC0328  . 

NC0331  . 

NC0320  . 
NC0332  . 

NC0333  . 
NC0322  . 
NC0334  . 
NC0335  . 

NC0336  . 

NC0337  .. 
NC0338  .. 
NC0339  .. 
NC0340  .. 

ND 

ND0078  .. 

NH 

NH0266  .. 
NH0267  .. 

NY 

NY0587  .. 

OK 

OK0083  .. 


OK0075 
OK0079 
OK0081  , 

sc 

SC0212  . 

SC0211  . 
SC0210  . 

SC0207  . 

SC0208  . 

SC0209  . 


Property  name 


Madden  Lodge 

Cour^ry  Irm  by 
Cartson. 


Sleep  Inn  Biltmore 


(Domfort  Irm 

Quality  Inn  &  Suites — 
Crown  Point. 

Tar  Heel  Motel 

Comtort  Inn  of  Eliza- 
beth City. 

Econo  Lodge  1-95  


Comfort  Inn 


Econo  Lodge  .. 

Econo  Lodge  .. 

Super  8  fvlotel  . 
Comfort  Inn  ..?.. 


Comfort  Inn  Ktnston  ... 

Lake  Lure  Inn  

Comfort  Inn 

Comtort  Inn  o1  More- 
head  City. 

Econo  Lodge — Crystal 
Coast. 

Comfort  Inn 

Comfort  Inn 

Econo  Lodge  ...v 

Rodevi/ay  Inn — Intown 


Comfort  Inn 


Econo  Lodge 
Econo  Lodge 


Holiday  Inn  Oneonta/' 
Cooperstown. 


Howard  Johnson  Hotel 
&  Convention  Cen- 
ter. 

Best  Western  Cross- 
roads Inn. 

Best  Western  Santa 
Fe  Inn. 

Best  Western  Chero- 
kee Strip  Motel. 


Comfort  Suites 


Quality  Irm  Northeast 
Comtort  Inn 


Rodeway  Inn 


Quality  Hotel  and  Con- 
ference Center. 
Comtort  Inn 


POBox/RtNo. 


Box  153  C- 

Hwy  701  Bus  

- 

P.O.  Box  10  

, 

'* 

•^■••••••■a 

■---. 

-      - 

PO  Box  654 


Street  address 


8001  Pine  Beach  Pe- 

nirrsula. 
6003  Hudson  Road  ... 


117  HendersonvtUe 
Road. 

2501  Sardis  Road 
North. 

306  S.  Hughes  Blvd  ... 

1952  Cedar  Creek 

Road. 
909  N.  Spence  Ave- 

nue. 
704  Hwy-70  Bypass 

East. 
640  East  Harden 

Street. 
2149  N.  Marine  Blvd  .. 
401  N.  Virginia  Dare  • 

Trail. 
200  W.  Newt>em  Road 

Hwy  64/74    

848  Soco  Road  

3100  Arendell  Street  .. 

3410  Bridges  Street  ... 

2136  Rockford  Street 
4220  Six  Forks  Road  . 
1011  E.  Innes  Street  .. 
2929  Market  Street 

215  Hwy.  2  E 

Gulf  St  

75  W.  Hancock  St 

Rte.  23  Southside 

1125  E.  Gore  Blvd 

2600  N.  Broadway 

6101  N.  Santa  Fe 

1-35  &  Hwy  72 .~... 


3708  Richlarwl  Ave. 
US  Hwy.  1. 

1539  Horseslwe  Dr  .... 

1215  NE  Hwy  72  By- 
pass. 

US  21  Bypass/261  An- 
derson Rd 

7136  Ashevtlte  Hwy  .... 


City 


Brainerd  .. 
Woodbury 

Asheville  .. 

Battleboro 
Chartotte  .. 


Clinton  

Eli2at>eth  City 


Fayetteville 
GoWstwro  . 
Goldstx)ro  .. 
Graham 


Jacksonville  .. 
Kill  Devil  Hills 


Kinston 

Lake  Lure  

Maggie  Valley  . 
Morehead  City 

Morehead  City 

Mt.  Airy  

Raletgh.  NC  .... 

Salisbury  

Wilmington  ; 


Devils  Lake 


Concord 

Manctieste^. 


Oneonta 


Lawlon 


Moore  

Oktahoma  City 
Perry  


Aiken 


Columt)ia  . 
Grenwood 


Rock  Hill  

Spartanburg 
St.  George  .. 


State/zip 


MN  56401  ... 
MN  55125  ... 

NC  28803  ... 

NC  27809  ... 
NC  28227. ... 

NC  28328  ... 
NC  27909  ... 

NC  28301   ... 

NC  27534  ... 

NC  27530  ... 

NC  27253  ... 

NC  28546  .. 
NC  27948  ... 

NC  28501  ... 
NC  28746  ... 
NC  27651  .. 
NC  28557  ... 

NC  28557  ... 

NC  27030  ... 
NC  27609  ... 
NC  28144  ... 
NC  28403  ... 

ND  58301  ... 


NH  03301 
NH  03102 


NY  13820  .. 

OK  73501  .. 

OK  73160  .. 
OK  72118  ... 
OK  73077  ... 

SC  29801    .. 

SC  29223  ... 

SC  29649  ... 

SC  29730  ... 
SC  29303  ... 
SC  


Telephorie 


(218)829-2811 
(612)  739-7300 

(704)  277-1800 

(919)  972-9426 
(704)  845-2810 

(910)  592-J157 
(919)338-8900 

(910)433-2100 

(919)  751-1999 

(919)  736-^510 

(910)  228-0231 

(919)455-6888 
(919)  480-2600 

(919)  527-3200 
(704)  625-2525 
(704)  926-9106 
(919)  247-3434 

(919)  247-2940 

(910)  789-2000 
(919)  787-2300 
(704)  633-8850 
(910)  753-3318 

(701)662-6760 


(603)  224^01 1 
-(603)624-0111 


(607)  433-2250 

(405)  353-0200 

(405)  794-661 1 
(405)  848-1919 
(405)  336-2218 

(803)641-1100 

(803)  736-1600 
(803)  223-2838 

(803)  329-2100 

(803)  578-5530 

(803)  563-^180 


JMI 


44360 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  08/22/94  Update— Continued 


Index 

UT 

UT0072  . 
UT0064  . 
UT0065  . 

uTooee  . 

UT0067  . 

UT0071    . 

UT0068  . 

UT0070  . 
UT0069  . 
UT0063  . 

WA 

WA0255 
WA0253 
WA0256 

WA0254 
WA0252 

wv 

WV0157 
WV0153 

WV0155 
\/VV0l54 

WV0158 

WV0156 
WY 

wvoose 

WY0087 
WY0085 
WY0088 

AL 

AL0005  .. 

AL0158  .. 
AL0097  .. 
AL0041  .. 

AZ 

AZ0158  . 

AZ0175.. 
AZ0149  . 
AZ0089  . 

AZ0150  . 

Ar0l37  . 
AZ0179   . 

CA 

CA1107  , 

CA0281 

CA0622 

CA1277 

CAD696 
CA0066 


Property  name 


Shilo  Inn — Kanab  

Travelers  Inn  

Super  8  Motel 

Motel  6  PI 082 ...... 

Fairlield  Inn 

Weston's  Econolodge  . 

University  Park  Hotel 
&  Suites. 

Comfort  Inn 

Sleep  Inn  ' 

Econo  Lodge  

B/'W  Tulalup  Inn 

The  Tyee  Hotel 

Best  Western^  Ever- 
green. 

B/W  Tumwater  Inn  

Rio  Mirada  Motorlnn  . 

Mid  Town  Motel 

Colonial  Hotel  (Back 

Unit). 

Edens  Motel  

Days  Inn  (Randolpti 

Center). 
Summersville  Motor-^ 

Inn. 
Greenwood  Motel    

Casper  Hilton  Inn  

Best  Western  Lodge  at 

Jackson  Hole. 
Driftwood  Inn  Motel 

Riverton. 
Holiday  Inn 

Thermopolis 

Quality  Inn  University 
Center. 

Rodeway  Inn  

Midtown  Econo  Lodge 
Econo  Lodge  ol  Troy 

Econo  Lodge  Lucky 
Lane. 

Goodyear  Comfort  Inn 

Econo  Lodge  

Radison  Tempe  Mis- 
sion Palms. 

Rodeway  Inn  Phoenix 
Airport  East  Tempe. 

Rodeway  Inn  North  .. 

Econo  Lodge  ... ;„„.. 

Quality  Inn-Airport  

Comfort  Inn 

Comfort  Inn 

Bay  Club  Hotel  &  Ma- 
nna 

Comfort  Inn 

Villa  Inn  Motel 


PO  Box/Rt  No. 


- 

- 

- 

- 

.. 

Rt. 

1  Bx285 

Rt.  19  Bx  700 
PO  Box  622    . 


POBox  1085 


Street  address 


296  W.  100  N  - 

877  N.  400  W" 

889  N.  Main  St  

1500  W,  Riverside  Rd. 
1515  S.  University 

Ave. 
460  E.  Saint  George 

Blvd. 
480  Wakara  Way 

8955  S.  255  W  

10676  South  300  West 
311  E.  Main  

6128  Marine  Dr  

500  Tyee  Drive  

13700  Aurora  Ave.  N  . 

5188  Capital  Blvd 

1 603  Terrace  Heigtits 
Dr. 

300  Crim  Ave 

24  N.  Kanawha  St.  

Edens  Fork  

1200  Harrison  Ave 

800  N.  Poplar  

80  S.  Scott  Ln 

611  W  Mam  St.  

115  E.  Park  St 

1577  S.  College  St 

7725  Mobile  Hwy 

1  S.  BeltlineHwy 

1013  US  Hwy.  231  S. 

2430  E  Licky  Ln 

1770  N.  Dysart  Rd.  ., . 

2596  Navajo  Blvd 

60  E.  Fifth  St.  - 

1550  S.  52nd  St 

1365W.  Grant  Rd 

1706  N.  ParkDr 

4500  Pierce  Rd 

66  S.  Mam  St 

1 909  .S.  Business 

Center  Dr.. 
2131  Shelter  Island 

Drive. 

1215  S.  First  St 

1600  Lincoln  Ave.   ..... 


Ctty 


Kanab 

Layton 

Moab 

Ogden  

Provo  

Saint  George  .. 

Salt  Lake  City    . 

Sandy 

South  Jordan  ..; 
Vernal .". 

Marysville 

Olympta 

Seattle  

Tumwater 

Yakima 

Belington 

Buckhannon  

Charleston  ;...... 

Elkins  ^....,....'.-._- 

Mt.  Nebo  ...u.^.. 

Pennstxwo  .,.,•... 

Casper ..•.. 

Jackson  .'„... 

Riverton  

Thermopolis  ..... 

Auburn  

Hope  Hull  .\v...... 

Mobile 

Troy 

Flagstaff 

Goodyear 

Holbrook  

Tempe  

Tempe 

Tucson 

Winslow  

Bakersfield 

Mlpitas  

San  Bernardino 

San  Diego 

San  Jose  ....^.., 
San  Rafael 


State/zip 


UT  84741 
UT  84041 
UT  84532 
UT  84405 
UT  84606 

UT  84770 

UTe4108 

UT  84070 
UT  84095 
UT  84078 


WA  93271 
WA  98512 
WA  98133 

WA  98501 
WA  98901 


WV  26250 
WV  26201  , 

WV  25312 
WV  26241 

WV  26679' 
WV  26415 

WY  82601 
WY  83025 

WY  82501 

WY  82443 

AL  36830  . 

AL  36043  . 
AL  36606  . 
AL  36863  . 

AZ  86001  , 

AZ  85338  . 
AZ  86025  . 
AZ  85281  . 

AZ  85281  . 

AZ  85745  . 
AZ  86047  . 


CA  93308 
CA  95035 
CA  92408 

CA  92106 

CA  95110 
CA  9490r 


Telephone 


(503)641-6565 
(801)544-5577 
(801)259-8868 
(801)627-2880 
(801)377-9500 

(801)673-4861 

(801)581-1000 

(801)255-4919 
(801)572-2020 
(801)789-2000 


(206)  659-4488 
(206)  352-051 1 
(206)  361-3700 

(206)956-1235 
(509)  457-4444 


(304)  823-2330 
(304)  472-3000 

(304)  342-1591 
(304)  636-8948 

(304> 872-5161 

(304)  873-1487 

(307)  266-6000 
(307)  739-9703 

(307)  856-^81 1 

(307)  864-3131 

(205)  821-7001 

(205)281-7151 
(205)  479-5333 
(205)  566-4960 

(602)  774-7701 

(602)932-9191 
(602)  542-1448 
(602)894-1400 

(602)  967-3000 

(602)  622-7791 
(602)  289-^687 


(805)  324-5555 
(408)  262-7666 
(909)  889-0090 

(619)225-1604 

(408)  280-5300 
(415)456-4975 


iTxJex 


CA0895 
CA1001 


CA0933 

CT0211 

HI 

HI0005  '. 
HI0031    . 

HI0138  . 

HI0036  . 
.HI0100  . 

HI0042  . 
HI0047  . 
HI0052  . 

HI.0131  . 
•HI0054  .. 

HI0061  .. 

HI0062  .. 

HI0065  .. 

HI0067  .. 

HI0133  .. 

HI0071  .. 
HI0075  .. 


HI0083 
HI0084 

HI0078 
HI  0088 
HI0090 

HI0081 
HI0096 

HI0098 
HI0107 

HI0105 

HI0074 

HI0109 
HI0121 

HI0016 

Ht0017 
HI0155 

HI0029 

HI0027 

HI0150   . 

HI0003   . 

HI0007  . 
HI0008  . 
HI0019   . 

HI0151    . 

HI0022   . 
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Property  name 


Comfort  Suites  John 

Wayne  Airport. 
Best  Western  Santa 

Monica  Gateway 

Hotel. 

Quality  Inn 

Quality  <nn  _,J,„; 


Hotel  Hana  Maui  .... 

Ala  Moana  Hotel 

Alana  Waikiki  Hotel 


PO  Box/Rt  No, 


Colony  Sufil-lotel  

Colony's  Pacific  Mon- 
arch Hotel. 

Halekulani  Hotel  

Hawaii  Pnnce- Hotel   ... 

Hawaiian  Waikiki 
Beach  Hotel. 

Hawaiiana  Hotel  

Hilton  Hawaiian  Village 
Hotel. 

Hyatt  Regency  Waikiki 

llikai  Hotel 

Imperial  Hawaii  Resort 

Kuhio  ViHage  Resort  ... 

Marine  Surt  Waikiki 
Hotel. 

Miramar  at  Waikiki 

New  Otani  Kaimana 
Beach  Hotel. 

Outrigger  MaUa  Hotel  . 

Outrigger  Prioce  Kuhio" 
Hotel. 

Outrigger  Reef  Hotel  .. 

Outrigger  Reef  Towers 

Outrigger  Royal  Is- 
lander. 

Outrigger  WaikiRi  Hotel 

Outrigger  Waitaki  Tow- 
ers., 

Pacific  Beach  Hotel   .  . 

Royal  Garden  at 
Waikiki. 

Royal  Hawaiian  Hotel 
Sheraton. 

Sheraton  Moana 
Surtrider  Hotel. 

Sheraton  Waikiki  Hotel 

Turtle  Bay  Hilton  Golf 
and  Tennis  Resort. 

Maui  Prince  Hotel 
Makena  Resort. 

Maui  Sun  Hotel 

Colony's  Poipu  Kai 
Resort. 

Hyatt  Regency  Kauai 

Resort  and  Spa. 
Sheraton  Kauai  Beach 

Resort. 
Colony's  Napifi  Shores 

Resort. 
Embassy  Suites  Hotel 

Kaanapali  Alu 

Kaanapaii  Beach  Hotel 
Royal  Kahana  Resort  . 

Sheraton  Maui  Hotel    . 

Wesljn  Maui  !...'. .' 


POBox  158 


PO  Box  137 


Koloa 


Stree{  address 


2620  Hotel  Terrace  Dr. 

1920  Santa  Monica 
Blvd.. 

11280  Persian  Or 

Rt.  6,  Nevrtown  Fload  , 


Hana  Hwy 

410  Atkinson  Dr. 

1956  Ala  Moana  Blvd. 

2895  Kalakaua  Ave.  .. 

I42._uiuniu  Ave 


2199  Kaha  Rd 

100  HokvTtoana  St. 
2570  Kalakaua  Ave 


260  Beach  Walk 
2005  Kaha  Rd  ... 


2424  Kalakaua  Ave.  .. 
1777  Ata  Moana  Blvd. 

205  Lewers  St 

2463  Kuhw  Ave 

364  Seaside  Ave 


2345  KuhK)  Ave.  . ... 
2863  Kalakaua  Ave 


221 1  Kuhio  Ave. 
2500  Kuhto  Ave 


2l69KaliaRd.... 
227  Lewers  St  ... 
2164  Kalia  Rd  .... 


2335  Kalakua  Ave 
200  Lewers  St  ....;. 


2490  Kalakua  Ave 
440  Olohana  St  .... 


2259  Kalakua  Ave 
2365  Kalakua  Ave 


2255  Kalakua  Ave  

57-091  Kamehameha 

Hwy. 
54b0  Makena  Alanui 


175  E.  Lipoa  St 
1941  Poipu  Rd 


1571  Poipu  Rd  

2440  Hoonani  Si  

5315  Korroapblani  Hwy 

104  Kaanapak  Shores 

PI. 

50  Nohea  Kai  Dr  

2525  Kaanapali  Pkwy  . 
4366  Lower 

Honoapiilani  +^wy. 
2605  Kaanapali  Pkwy  . 

2365  Kaanapaii  Pkwy  . 


Oly 


Santa  Ana 

Santa  Monica 


Suruiyvate 
Danbury  ... 


Hana.  Maui  ; 

HonokjJu,  Oathj 
Honolulu,  Oahu 

HothMuIu,  Oahu 
Honolulu.  Oahu 


Kihei,  Maui 

Kihei.  Maui 
Koloa  


Kotoa.  Kauai  .. 

Koloa,  Kauai  .. 

Lahama.  Maui 

Lahama.  Maui 

Lahama,  Maui 
Lahama,  Maui 
Lat^ina,  Maui 

Lahaina,  Maui 

Lafuma,  Maui  . 


State/zp 


CA  92705  .. 
CA  90404  .. 


CA  94089  .. 
CT  06810  ... 


HI  96713  . 
HI  96814  . 
Ht  96815- 

1897. 
HI  96815  . 
HI  96815  . 


Honolulu,  Oahu  HI  96815 

HorroMu,  Oahu  

HonoluHi.  Oahu  

Honolulu,  Oahu  

Honolulu,  Oahu  

Honohjfu,  Oahu  

HofX)HiJu,  Oahu  

Honolulu,  Oahu  

Honoiuiu.  Oahu  

Honolulu.  Oahu  

Honolulu.  Oahu  

Honolulu,  Oahu  

Honolulu,  Oahu  

Honolulu,  Oahu  

Honolulu,  Oahu  

Honolulu,  Oahu  ..... 
Honolulu.  Oahu  

Honolulu.  Oahu  

Honolulu,  Oahu  

Honolulu.  Oahu  

Honolulu,  Oahu  

Honolulu,  Oahu  

Honolulu,  Oahu  

Honolulu,  Oahu  

Kahuku.  Oahu  


HI  96815 
HI  96815 

HI  96815 
HI  96815 

HI  96815 
HI  96815  . 
HI  96815 
HI  96815  . 
HI  96815  . 

HI  96815  . 
HI  96815  . 

HI  96815 
HI  96815  . 

HI  96815  . 
HI  96815  .. 
HI  96815.. 


HI  96815 
HI  96815 

HI  96815 
HI  96815 

HI  96815 

HI  96815  . 

HI  96815  . 
HI  96731  . 

HI  96753  . 

HI  96753 
HI  96746  . 

HI  96756  . 

HI  a6756  . 

HI  96761  . 

HI  96761  .. 

HI  96761  .. 
HI  96761  .. 
HI  96761  .. 

HI  96761- 

1991. 
HI  06761  .. 


Telephone 


(714)  966-5200 
(310)829-9100 


(408)  744-0660 
(203)  748-6677 


(808)  248-8963 
(808)  955^81 1 
(808)  941-7275 

(808)  923-5751 
(808)  923-9805 

(808)  923-231 1 
(808)  956-1 1 1 1 
(808)922-2511 

(808)  923-381 1 
(808)  949-^321 

(808)  923-1234 
(808)  949-381 1 
(808)  923-1827 
(808;  926-0641 
(808)  923-0277 

(808)  922-2077 
(808)923-1656 

(808)  923-7621 
(808)922-0811 

(808)923-3111 
(808)  923-31 1V 
(808)  922-1961 

(808)923-0711 
(808)  922-6424 

(808)  922-1233 
(808)  943-0202 

(808)923-7311 

(808)922-3111 

(808)  922-4422 
(808)  293-881 1 

(808)874-1111 

(808)  875-9000 
(808)  742-2229 

(808)  742-1234 

(808) 742-1661 

(808)  669-8061 

(808)  661-2000 

(808)617-1400 
(808)661-0011 
(808)  669-591 1 

(808)  661-0031 

(808)  667-2525 


JMI 


44562 


JMI 
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Index 

HI0013  .. 
HI0026  .. 
HI0157  .. 

HI0030  .. 

HI0159  .. 
HI0004   .. 

HI0006  .. 

HI0163  ... 

lA 

IA0071  ... 
IA0072  .... 

IL 

IL0009  .... 

iL0490  .... 
IL0099  .... 

IL0096  .... 
IL0217  .... 

IL0073  .... 

IL0200  .... 

IL0467  .... 

IL0492  .... 

kL0402  .... 

IL0494  .... 

KS 

KS0026  .. 

MD 
MD0042   . 

MD0246  . 

MD0067  . 

MD0079  . 

MD0117  . 

MD0125  . 

MD0004  . 
MD0147   . 

MD0150  . 
MD0040   . 

MD0196  . 

MD0216  . 
MD0225  . 

MD0238  . 

NC 

NC0162  .. 

NC0104  .. 
NC0270  .. 
NC0295  .. 


Property  name 


Manele  Bay  Hotel 

The  Westin  Kauai 

Colony's  Kaluakoi 

Hotel  and  Golf  Club. 
Sheraton  Luxury  Hotel 

Hilton  Waikoloa  Village 
Four  Seasons  Resort 

Wailea. 
Grand  Hyatt  Wailea 

Resort  Hotel  and 

Spa. 
IhMani  Resort  and  Spa- 

Ko  Olina  Resort. 


Ratti  Inn 
Rath  Inn 


Econo  Lodge  Charles- 
ton. 

Quality  Inn  Collinsville 

Ecorfo  Lodge 
Effingham.  - 

Comfort  Inn  Elmhurst  . 

Comfort  Inn  Joilet 
North. 

Contort  Inn  Lincoln   ...= 

Hampton  Inn  Moline  ... 

Comfort  Inn  Pekin  

Comfort  Inn  Pontiac  ... 

Quality  Inn  O'Hare 

Quality  Inn  Villa  Park  .. 


Comfort  Inn 


Harrison's  Pier  5  Clar- 
ion Inn. 

Comfort  Inn  Con- 
ference Center. 

Econo  Lodge  


Econo  Lodge  Andrews 

Airforce  Base 
Econo  Lodge 
'  Gaithersburg. 
Sleep  Inn  Kent  Island 

Grasonville. 

Comfort  Inn 

Econo  Lodge  '. 

Comfort  Suites 

Comfort  Inn  BWI  Air- 
port. 

Sheraton  Fontaine- 
bleau  Hotel. 

Comfort  Inn  Salisbury  . 

Comfort  Inn  Beacon 
Marina. 

Comfort  Inn  Con- 
ference Center. 


Comfort  Inn-River 

Ridge. 
Econolodge  of  Boone 
High  Country  Inn  ....... 

Comfort  Inn 


PO  Box/Rt  No. 


PO  Box  1977 
PO  Box  3069 


1214 


PO  Box  730 
PO  Box  730 


POBox  1661 


Rt.  6  Box  46  .. 
POBox  1339 


Street  address 


Manele  Hwy  . 
3610  Rice  St 


5520  Ka  Haku  Rd 


69-425  Waikoloa  Dr ... 
3900  Wailea  Alanui  Dr 

3850  Wailea  Alanui  Dr 


92-1001  OlaniSt 


315  Chamberlin 
Rr2Box  182  .... 


8109  W.  Lincoln 


475  North  Bluff  Road 
1205  N.  Keller  Dr  


370  N.  Rt.  83 

3235  Norman  Ave 


2811  Woodlavi^nRd  .... 

6920  27th  St  

3240  Vandever  Ave  .... 
1821  W.  Reynolds  St  . 
6810  N.  Mannheim  Rd 
10  W.  Roosevelt  Rd  ... 


South  Wastiington 


71 1  Eastern  Ave 
4500  Cram  Hwy  . 


US  301  and  US  50  at 

MD3. 
7851  Malcolm  Rd  


18715  N.  Frederick 

Ave. 
101  VFW  Ave  


6205  Annapolis  Rd  

US  Rt.  301  and  MD 
Rt.  6. 

14402  Laurel  Ave  

6921  Baltimore  Annap- 
olis Blvd. 

10100  Ocean  Hwy 

2701  N.  Salisbury  Blvd 
Lore  Rd 


451  WMC  Dr 


800  Fairview  Rd 


2419  Hwy  105 

1785  Hwy  105  

2001  Veasley  Street 


City 


Lanai  City,  Lanai  .. 

Lihue.  Kauai  

Maunaloa,  Molokai 

Princeville,  Kauai  ... 


Waikoloa 

Wailea.  Maui 

Wailea.  Maui 


West  Oahu.  Oahu 


Denison  

Missouri  Valley 


Charleston 

Collinsville  . 
Effingham  . 

Elmhurst  ... 
Joilet  


Lincoln  

Moline  ...... 

Pekin  ...:.... 

Pontiac 

Rosemont 
Villa  Park  . 


Junction  City 

Baltimore  

Bowie 

Bowie 

Clinton  

Gaithersburg 
Grasonville  ... 


Landover  Hills  ..... 
LaPlata  


Laurel 

Linthicum  „. 

Ocean  City  . 


Salisbury  . 
Solomons 


Westminister 


Asheville 


Boone  

Boone  

Greensboro 


State/zip 


HI  96763 
HI  96766 
HI  96770 


HI  96722- 

3069. 
HI  96743  .. 
HI  96753  .. 


HI  96753 


HI  96707 


I A  51442 
lA  51555 


IL  61920 

IL  62234 
JL  62401 

IL  60126 
IL  60435 

IL  62656 
IL  61265 
IL  61554 
IL  61764 
IL  60018 
IL60118 


KS  66441    ... 

MD  21202  ... 

MD  20718  ... 

MD  20718  ... 

MD  20735 ... 

MO  20879  ... 

MD  21638... 

MD  20784  ... 
MD  20646  ... 

MD  20707  ... 
MD  21225  ... 

MD  21842  ... 

MD  21801  ... 
MD  20688  ... 

MD21158... 

NC  28803  ... 

NC  28607  ... 
NC  28607  ... 
NC  27407  ... 


Telephone 


(808)  565-7700 
(808)  245-5050 
(808)  552-2555 

(808)  826-9644 

(808)  88&-1234 
(808)  874-8000 

(808)  875-1234 


(808)  679-0079 


(712)  263-2500 
(712)642-^011 


(217)345-7689 

(618)344-7171  ■ 
(217)347-7131 

(708)  941-9444 
(815)436-5141 

(217)735-3960 
(309)762-1711 
(309)  353-4047 
(815)842-2777 
(708)297-1234 
(708)941-9100 


(913)  238-7887 

(410)783-5553 

(301)464-0089 

(301 )  464-0089 

(301)856-2800 

(301)474-0003 

(410)827-5555 

(301)322^000 
(301)  934-1400 

(301)206-2600 
(410)789-9100 

(410)524-3535 

(410)  543-4666 
(410)  326-6303 

(410)  857-1900 

(704)  298-9141 

(704)264-4133 
(704)  264-1000 
(910)294-6220 


Irxjex 


NY 

NY0244  

OK 
OK0015 

OK0038  

OK0011  

wv 

WV0146  

WY 
WY0020  

WY0038  

WY0064  

Deletions 
CT 

CT0216 

CT0202  

CT0193  

HI 

HI0033  

HI0037  

HI0038  

HI0039  

HI0040  

HI0069  

HI0070  

HI0076  


HI0077 

HIOIOI 
HI0102 

HI0103 
HI0108 
HI0110 


HI0111  . 

HI0114  . 

HI0115  . 

HI0118  . 

HI0140  . 

HI0024  . 

HI0002  . 

HI0012  . 

HI0021  . 

HI0028  . 

HI0009  , 

HI0011    . 
HI0015  . 

HI0014  . 
HI0020  . 
HI0018  .. 
Ht0023  .. 
KS 

"KS0090  . 
NC 

NC0292  . 
NC0233  . 


Federal  Register  /  Vol.  59.  No.  166  /  Monday.  August  29.  1994  /  Notices 


44563 


HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  LiST  08/22/94  UPDATE-Continued 


Property  name 


The  Millenium  Vlilton 


Best  Western- 

Glenpool/Tulsa. 
Holiday  Inn  Express 
Best  Western  Cin- 
derella Motor  Inn. 


PO  Box/Rt  No. 


Comfort  Inn 


Best  Western  Sunrise 

Cody. 
Hotel  6  »1235  Gillette  . 
Days  Inn  Riverton 


Lamplighter  Motel  .... 
Blackberry  River  Inn 
New  City  Hotel  


Aloha  Surf  Hotel 

Colony's  Diamond 
Head  Beach  Hotel. 

Continental  Surf 

Coral  Reef  Hotel 

Driftwood  Hotel 

kaulana  Kai  Hotel  ..... 

Liliuokalani  Gardens  „ 

Ocean  Resort  Hotel 
Waikiki  Diamond 
Head. 

Ocean  Resort  Hotel 
Waikiki  Pali. 

Pagoda  Hotel 

Park  Plaza  Waikiki 
Hotel  GRC  Building. 

Park  Shore  Hotel 

Seaside  Hotel 

Sherry  Waikiki  Joy 

■  Hotel. 

Tradewinds  Plaza 

Waikiki  Gateway  Hotel 
Waikiki  Grand  Hotel  ... 

Waikiki  Sand  Villa 

Kona  Village  Resort  ... 

Diamond  Resort 

Kamaole  Sands ., 

Mana  Kai  Maui  

Stouffer  Wailea  Beach 
Stouffer  Waiohai 
Beach  Resort. 
Kahana  Beach  Resort 


Lahaina  Hotel 
Maui  Kai  


Maui  Marriott  

Royal  Lahaina  - 

The  Plantation  Inn 

Maalaea  Yacht  Manna 

Econo  Lodge  .". 


Quality  Inn  &  Suites 

"Crownpoint". 
Econo  iodge  1-55  .. 


Street  address 


55  Church  St  

14831  S.  Casper  ... 

801  S.  Meridian  

623  Kickapoo  Spur  . 

908  Industrial  Dr.  N 
1407  8th  St _ 


2105  Rodgers  Dr 
909  W.  Main  „ 


231  E.  Mam  St 

542  RL  44 

2  Haviland  St  ... 


444  Kanekapolei  St  ... 
2947  KalakauaAve  ... 

2426  Kuhio  Ave 

2299  Kuhio  Ave 

1696  Ala  Moana  Blvd 

2425  Kuhio  Ave 

300  Wai  Nani  Way-:..: 
175  Paoakalani  Ave  .. 


175  Paoakalani  Ave  .. 

1525  Rycroft  St  

1956  Ala  Moana  Blvd 


PO  Box  1299 


2586  Kalakaua  Ave 
342  Seaside  Ave  .... 
334  Lewers  St  


2572  Lemon  Rd 

2070  Kalakaua  Ave 
134  Kapahulu  Ave  .. 
2375  Ala  Wai  Blvd  .. 


555  Kaukahi  

2695  S.  Kihei  Rd  .... 
2960  S.  Kihei  Rd  .. . 
3550  Wailea  Alanui 
2249  Poipu  Rd  


4221  Lower 

Honapiilani. 
127  Lahainaluna  Rd  .  . 
106  Kaanapali  Shores 
,   Dr. 

100  Nohea  Kai  Dr  

2780  Kekaa  Dr  

174  Lahainaluna  Rd  .  . 
30  Hauoli  


6245  W.  KeHogg 


2501  Sardis  Road 

North. 
1952  Cedar  Creek  Rd 


City 


New  York 
Glenpool  . 


Oklahoma  City 
Swawee  


Summersville 


Cody 


GHletfe  .. 
Riverton 


Clinton  . 
Norfolk  . 
NoHA/alk 


Honolulu,  Oahu 
Honolulu,  Oahu 
Honolulu,  Oahu 
Honolulu.  Oahu 
Honolulu,  Oahu 
Honolulu.  Oahu 


Honolulu.  Oahu 

Honolulu,  Oahu 
Honolulu,  Oahu 

Honolulu,  Oahu 
Honolulu,  Oahu 
Honolulu,  Oahu. 

Honolulu.  Oahu 
Honolulu,  Oahu 
Honolulu,  Oahu 
Honolulu,  Oahu 

Kailua  Kona  

Kihet,  Maui 

Kihei.  fwlaui 

Kihei.  Mam 

Kihei,  Maui 

Koloa.  Kauai 


Lahaina,  Maui 


Lahaina, 
Lahaina, 


Maui 
Maui 


Lahama,  Maui 
Lahaina.  Maui 
Lahaina,  Maui 
Wailuku,  Maui 


Wichita 


Charlotte 


State/zip 


Honolulu.  Oahu  HI  96815 

Honolulu,  Oahu  HI  96815 


NY  10007  ... 

OK  74033  ... 

OK  73108  ... 
OK  74801  ... 

WV  26651  .. 

WY  82414  .. 

WY  82716  .. 
WY  82501  .. 


CT  06413 
CT  06058 
CT  06854 


HI  96815 
HI  96815 
HI  96815 
HI  96815 
HI  96815 
HI  96815 


HI  96815 

HI  96815 
HI  96815 

HI  96815 
HI  96815 
HI  96815 

HI  96815  . 
HI  96815  . 
HI  96815  . 
HI  96815  . 
HI  96745  . 
HI  96753  . 
HI  96753  . 
HI  96753  . 
HI  96753  . 
HI  96756  . 

HI  95761  . 

HI  96761  . 
HI  96761  . 

HI  96761  .. 
HI  96761  .. 
HI  96761  .. 
HI  96793  .. 


KS  67209 


NC  28227 


Fayeneville" J  NC 


28302 


Telephone 


(212)  693-2001 

(918)  322-5201 

(405)942-8511 
(405)  273-7010 

(304)  872-6500 

(307)  587-5566 

(307)  686-^00 
(307)  856-9677 


(203)  669-8486 
(203)  542-5100 
(203)853-1112 


(808)  923-0222 
(808)  922-1928 

(808)  922-2755 
(808)  922-1262 
(808)  949-0061 
(808)  922-7777 
(808)  926-3636 
(808)  922-3861 


(808)  922-3861 

(808)941-6611 
(808)941-7275 

(808)923-0411 
(808)  923-9277 
(808)  923-2300 

(808)  922^555 

(808)  955-9741 

(808)923-1511 

(808) 

(808)  325-5556 

(808) 

(808) 

(808) 

(808) 

(808)742-9511 

1808) 

(808) 
(808) 

(808)  667-1200 
(808) 
(808) 
(808) 

(316)  945-5261 

(704)  845-2810 
(919)  433-21.  • 
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kMtex 

NC0007  .. 
NC010O  . 
NC0195  .. 

NC0297  .. 
NC0246  . 
NC012&  .. 

NC0008.. 


Praiperty  name 


Econo  Lodge  ^.. 

The  Comfort  Inn  

Comfort  Inn  Nortti 

Oceanfront. 

Corolort  kin 

Comfort  Inn 

Ecowo  Lodge — Crystal 

Coastal. 
Comfort  Inn  Se*ma  


PO  Box/Rt  N«. 


PO  Box  3437 


Sttect  ackkess 


704  Hwy.  70  Bypass  E 
909  M  Spence  Awe  .... 
401  N,  Virginia  Trail  ... 

200  W.  Newber  Road  . 

848  Soco  Rd  

34iKiBndgesSt.. 


1-95  Exit  97 


City 


Goldsboro  . ... 

Goldsboro 

Kill  Devil  Hills 


Kinston 

N/laggie  Valley  . 
MoreheadCfty 

Selma  ....: 


^ate/trip 


NC  27532 

tNC27S32 

NC  27948 

NC2ffi0T 

it^2875t 

S«;  28567 

IMC  27576 


tV"K  Dnr.  M-21Z44  F'rirtf  8-2tS-f»4:  H:45  anif 

BILLING  CODE  S71S-26-U 


Teleptione 


(919)  736-4510 
(919)  751-1999 
(919)480-2600 

(919)  527-3200 
(704)925-9106 
(919)247-2940 

(919)  965-5200 


Monday 
August  29,  1994 


Part  VI 


Department  of 
Transportation 


Federal  Highway  Administration 


Intelligent  Vehicle-Highway  Systems 
(IVHS):  Procurement  Recommendations; 
Agency  Response;  Notice 


JMI 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[FHWA  Docket  No.  94-2] 

Department  of  Transportation's 
Response  to  IVHS  AMERICA'S 
Procurement  Recommendations 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Transportation  (the  Department) 
requested  that  IVHS  AMERICA,  as  part 
of  its  function  as  a  utilized  Federal 
Advisory  Committee,  provide 
recommendations  on  procurement 
issues  pertaining  to  the  national 
Intelligent  Vehicle  Highway  Systems 
(IVHS)  program.  IVHS  AMERICA 
replied  by  submitting  an  October  1993 
paper.  "Procurement  Issues  in  IVHS 
Development  and  DeplojTnent."  This 
notice  sets  forth  the  Department  of 
Transportation's  response  to  IVHS 
AMERICA'S  procurement 
recommendations. 
FOR  FURTHER  INFORMATION  CONT/fcT: 
Beverly  Russell,  Joint  Intelligent 
Vehicle-Highway  Systems  Program 
Office.  HVH-10.  (202)  366-2202.  Fax: 
(202)  366-6712.  or  Julie  Dingle.  Office 
of  the  Chief  Counsel.  HCC-32.  Federal 
Highway  Administration,  400  Seventh 
Street,  SVV..  Washington,  DC  20590, 
(202)  366-1394.  To  obtain  a  copy  of 
IVHS  AMERICA'S  paper.  ■■Procuranenl 
Issues  in  IVHS  Development  and 
Deployment."  contact  IVHS  AMERICA. 
400  Virginia  Avenue.  SW..  suite  800. 
Washington.  DC  20024-2730.  (202)  4»4- 
4847.  Fax:  (202)  484-3483. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  national  IVHS  program 
is  to  Jrpply  advanced  technology  in  the 
ureas  of  information  processing, 
communications,  traffic  control,  and 
electronics  to  improve  safety,  reduce 
congestion,  increase  mobility,  reduce 
the  energy  and  environmental  harm 
caused  by  transportation,  and  increase 
ef:onomic  productivity.  The  IVHS  also 
incorporates  the  use  of  strategic 
planning  and  innovative  manngeiytmt 
practices  at  all  levels  of  government  to 
implement  those  initiatives  which 
enhance  our  national  surface    - 
transportation  system,  strengthen  our 
economy,  and  benefit  a  broad  range  of 
users. 

The  Department  requested  that  IVHS 
AMERICA  provide  recommendations  on 
procurement  in  response  to  both  public 
.ifid  private  sector  concerns  that  existing 
]->  (Icral  and  State  procurement  laws 
I  ixikl  serve  as  a  constraint  to  IVHS 


deployneat.  Tbs  Department  published 
a  Report  to  Congress  on  NoBtechnical 
Constraints  and  Barriers  to 
Implementation  of  Int'elligeat  Veidcie- 
Highway  System  (June  1994)  which 
discussed  several  of  the  procairement 
issues  raised  by  IVHS  AMERICA 
relating  to  IVHS  development  and 
deployment. 

In  addition,  the  Department  drafted  a 
formal  response  to  IVHS  AMERICA'S 
recommendations.  The  text  of  the  l«tter 
to  Mr.  James  Costantino,  Executive 
Director.  IVHS  AMERICA,  from  the 
FHWA  dated  June  3. 1994.  presenting 
the  Department's  response  is  set  forth 
below: 
Dear  Mr.  Costantino: 

In  further  response  to  my  November 
22  letter,  I  am  forwarding  a  detailed 
response  to  IVHS  ANffiRICA's 
recommendations  on  FVHS  procurement 
issues.  We  also  plan  to  publish  the         « 
response  in  the  Federal  Register.  Once 
again,  I  would  like  to  thank  rVHS 
AMERICA'S  Board  of  Directors,  the 
Coordinating  Council,  and  the 
Procurement  Task  Force  for  their  efforts. 

.Sincorely  yours. 
E.  Dean  Carlson. 
ExeciUive  Director. 
Enciosuri) 

Department  of  Transportation's 
Response  to  IVHS  AMERICA'S 
Procuremeot  RecommendatioBS 

Safe:  The  proHem  statements  and 
recummcndations  are  taken  dirsctly  from  the 
October  1993  paper.  "Procurement  Issues  in 
IVHS  I>!\'elcrpmont  and  Deployment." 
fnrwardpd  by  IVHS  AMERICA  in  its  rolo  as 
an  advisory  committee  to  the  Department  of 
Tntnsportation.  The  Department's  responses 
are  in  italics. 

1.  Problem  Statement:  Contractors  feel 
that  the  government  insists  upon 
receiving  more  intellectual  property 
rights  tlan  are  necessary  for  government 
purposes  and  does  not  pay  the  full  value 
of  such  rights,  reducing  the  contractor's 
ability  to  offset  its  development  costs 
through  sales  to  other  government  and 
private  sector  buyers. 

First  Recommendation — Government 
should  only  seek  those  intelle<:tual 
property  rights  necessary  for  their 
portion  of  an  IVHS  system. 

Dt'partnwnt's  Response;  The 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991  states 
that  one  of  the  goals  of  the  national 
IVHS  Program  is  to  support  the 
development  and  promotion  of  an  IVHS 
industry.  Balancing  competing  interests 
in  intellectual  property  rights  in  a 
maimer  that  will  promote,  rather  than 
constrain,  the  development  and 
availability  of  IVHS  technologies 


presents  a  challenge.  The  Department  of 
Transportation  (the  Department)  is 
addressing  this  challenge  through  its 
research  and  development  and 
operational  testing  activities. 
Partnership  agreements,  which  serve  as 
the  contractual  mechanism  for  IVHS 
operational  tests,  clearly  state  the 
bepartment's  objective  on  intellectual 
property.  Consistent  with  the  federal 
patent  policy,  non-federal  participants 
in  operational  tests  retain  title  to  the 
subject  inventions  as  an  incentive  to 
develop  technological  innovations.  The 
Department  retains  the  minimum 
license  necessary  to  meet  the  Federal 
government's  needs,  leaving  contractors 
and  partners  with  the  necessary  rights  to 
encourage  private  sector  investment  in 
the  development  of  commercial 
products. 

Second  Recommendation — 
Government  should  create  a  uniform 
specific  policy  about  what  property 
rights  will  be  sought,  and  also  develop 
specific  publicized  methods  for  seeking 
waivers  of  the  usual  public-private 
allocation  and  be  willing  to  negotiate 
these  issues  before  a  contract  is 
^warded. 

Department's  Response:  As  noted 
above,  the  Department's  current  policy 
is  to  provide  its  partners  and  contractors 
with  title  to  subject  inventions 
developed  as  part  of  the  IVHS  program. 
The  Department  maintains  only  an 
irrevocable  license.  This  is  a  minimum 
right  which  cannot  be  "negotiated 
away."  However,  the  Department 
strongly  supports  U.S.  IVHS  product 
development  and  would  not  take  action 
which  would  infringe  on  its  commercial 
viability.  The  Department  is  therefore 
committed  to  not  only  outlining  this 
policy  in  its  contracts  and  partnership 
agreements,  but  to  also,  developing  a  set 
of  principles  and  guidelines  which  will 
be  published  within  calendar  year  1994. 

Third  Recommendation — Government 
should  utilize  the  experience  from  other 
IVHS  procurements  and  other  federal 
cigencies  to  address  this  issue. 

Department's  Response:  We  agree  that 
the  Department  can  learn  from  other 
agencies  which  have  developed 
innovative  procurement  mechanisms. 
The  department  reviewed  other  Federal 
agencies'  policies  before  developing  the 
standard  partnership  agreement  which 
is  used  for  IVHS  operational  tests.  The 
agreement  has  been  slightly  refined  and 
modified  based  on  experiences  gained 
throughout  the  life  of  the  Program.  The 
Department  has  also  begun  using  other 
procurement  mechanisms  to  solicit 
IVHS  projects  (e.g..  the  broad  agency 
announcement  for  the  automated 
highway  system)  and  will  continue  to 


seek  guidance  on  innovative  means  to 
facilitate  procurement 

2.  Problem  Statement:  The 
development  and  deployment  of  IVHS 
systems  will  frequently  entail 
coordination  of  overlapping 
governmental  requirements,  either  of 
different  levels  (federal,  state,  etc.)  or  of 
regional  groups  te.g..  EZ  PASS),  and 
nationwide  deployment  efforts  will 
involve  applications  of  similar  systems 
in  varying  state  and  local  jurisdictions. 
Coordination  of  these  overlapping  and 
sometimes  conflicting  requirements  will 
require  time  and  resources  as  well  as 
present  potential  obstacles. 

Recommendation — The  federal 
government  should  spearhead  efforts  to 
coordinate  requirements,  through 
demonstration/model  rules  for  IVHS 
procurements,  seeking  revisions  to 
ISTEA  authority  to  allow  interstate 
compacts  so  that  regional  requirements 
can  be  conformed,  and  through 
providing  information  to  the  IVHS 
community  about  the  scope  and 
existence  of  confliciing  rules. 

Department's  Response:  The 
Department  recognizes  the  complexity 
and  cost  involved  in  complying  with 
procurement  regulations  that  will  vary 
among  jurisdictions  and  levels  of 
■government.  Several  efforts  are  planned 
or  underway  to  respond  to  the  concerns 
of  the  IVHS  community. 

Adherence  to  multiple  requirements, 
of  course,  will  take  time,  but  the 
Department  will  seek  to  reduce 
unnecessary  delays  caused  by  conflicts 
which  may  arise  late  in  the  course  of 
IVHS  projects.  The  Department  will 
encourage  jurisdictions  to  involve  their 
procurement  representatives  early  in  the 
process  of  project  formation  so  that  they 
are  aware  of  project  goals  and  can 
immediately  set  out  to  identify  and 
resolve  potential  conflicts.  By  involving 
procurement  specialists  early  in  the 
project,  jurisdictions  may  find  that  some 
procedures  can  be  established  that  will 
be  .satisfactory  to  all  parties,  eliminating 
duplication  of  procedures. 

Several  efforts  are  underway  at  the 
Department  to  gather  information  on 
muhiple,  conflicting  requirements  that 
inhibit  the  progress  of  IVHS  projects. 
The  Department  completed  a  study  in 
September  1993,  investigating  niulti- 
jurisdictional  Lssues  encountered  by  six 
metropolitan  areas  implementing 
varying  scales  of  traffic  management 
projects.  The  Department  has  also 
completed  case  studies  of  several  IVHS 
operational  tests  involving  multiple 
jurisdictions,  including  Advance,  HELP. 
Transcom/Traasmit,  and  Advantage  I- 
75.  and  preparations  are  underway  to 
monitor  additional  tests.  Program-wide 
evaluations  of  operational  tests  will 


yield  more  information  on  s{>ecific 
problems  encountered  in  multi- 
jurisdictional  IVHS  procurements,  and 
the  Department  will  share  evaluation 
results  with  the  public  and  the  IVHS 
community. 

Regional  operational  authorities  may 
be  an  appropriate,  efficient  mechanism 
for  coordinating  IVHS  systems  across 
jurisdictional  boundaries  and  reducing 
multiple  requirements.  The  merits  of 
recommending  legislative  changes  to 
permit  the  formation  of  interstate 
compacts  for  deployment  of  IVHS  are 
under  consideration  by  the  Department. 
It  should  be  recognized,  however,  that 
many  communities,  municipalities,  and 
states  believe  it  is  in  the  best  interest  of 
their  constituencies  to  retain  operational 
and  oversight  authority  over  their  traffic 
management  systems.  The  Department 
will,  in  any  event,  pursue  policies  that 
will  promote  the  successful 
coordination  of  IVHS  across 
jurisdictional  lines. 

3.  Problem  Statement:  Many  of  the 
private  and  public  sector  entities  that 
will  be  involved  in  the  procurement  of 
IVHS  systems  are  inexperienced  in  high 
technology  procurements,  leading  to 
delays,  missteps,  and  less  effective 
competition. 

Recommendation — Provide,  support, 
expand,  or  publicize  training  sessions 
on  high  technology  procurement  issues 
for  state  and  local  procurement 
personnel  and  for  businesses. 

Department's  Response:  The 
Depertment  strongly  endorses 
developing  and  promoting  training  on 
high  teclmology  procurement.  The 
Department  is  in  the  midst  of  its  effort 
to  provide  support  to  State  and  local 
governments  and  the  private  sector  on 
high  technology  procurement  issues. 
The  effort  U-uan  in  January  1993  with  a 
conference  on  Public/Private 
Partnerships:  Managing  the  Legal  Issues. 
The  conference  included  .sessions  on 
forming  partnerships,  defining  projef.1 
objectives,  intellectual  property,  and 
cost  accounting.  In  January  1994,  the 
Department  and  IVHS  AMERICA  jointly 
sponsored  a  cx)nference  on  intellectual 
property  rights  under  public/ 
partnership  agreements.  As  part  of  its 
Fiscal  Year  1994  activities,  the 
Department  is  developing  two  projects 
on  profiurement — an  IVHS  contracting 
course  and  a  procurement  research 
project.  The  objective  of  the  former  is  to 
cover  various  aspecis  of  contracting, 
including  drafting  specifications, 
allocation  of  intellectual  property  rights, 
ways  to  minimize  or  avoid  protests  and 
clainus.  and  alternative  funding 
mechanisms.  The  objectives  of  the  latter 
is  to  provide  recommendations  for 
improving  the  efficiency  of  the 


procurement  process  and  developing 
alternative  models  for  procurement  of 
IVHS  technology.  The  focus  of  the 
procurement  research  project  will  be  on 
developing  methods  to  work  within 
existing  organizational  structures.  The 
Department  will  continue  to  work 
closely  with  IVHS  AMERICA  and  other 
interested  organizations  in  developing 
and  implementing  procurement 
research,  training,  and  informational 
efforts  which  address  all  governmental 
levels  (Federal,  state,  and  local)  and  the 
private  sector. 

4.  Problem  Statement:  Cost 
accounting,  auditing,  and  cost  and  price 
certification  requirements  create  an 
expensive  burden  on  potential  IVHS 
contractors,  increase  the  costs  to  the 
taxpayers  of  IVHS  deployment,  and 
reduce  the  pool  of  effective  competitors. 

Recommendation — Minimize  the 
procurements  in  which  these 
requirements  are  applied  to  those  where 
the  goals  of  the  rules  are  applicable. 

Department's  Response:  In  addressing 
cost  accounting,  cost  certification,  and 
auditing  requirements,  it  is  important  to 
distinguish  between  direct  Federal 
procurements  and  contracls  under 
Federal  grants  and  cooperative 
agreements.  Most  govennnent  IVHS 
procurement  will  be  conducted  by  State 
and  local  [agencies]  rather  than  Federal 
government  agencies.  For  these 
procurements,  the  Federal  requirements 
for  cost  accounting,  cost  certification 
and  auditing  of  commercial  contractors 
are  limited.  IVHS  procurements  funded 
by  Federal  grants  and  cooperative 
agreements  to  State  transportation 
agencies  (which  is  the  typical  scenario) 
are  subject  to  the  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  with  State 
and  Local  Governments  (OMB  Cinular 
A-102,  known  as  the  "common  rule"), 
codified  by  the  Department  of 
Transportation  at  49  CFR  Part  18  and 
the  requirements  of  Title  23,  U.S.  Code. 
The  common  rule  reflecrts  the  doctrine 
of  federalism,  under  which  States  are 
given  the  maximum  administrative 
discretion  possible  with  respect  to  the 
national  programs  they  administer. 
When  procuring  property  and  servic-es 
under  a  grant  or  cooperative  agreement, 
a  State  follows  the  .same  policies  and 
procedures  it  uses  for  procurements 
from  its  non-Federal  funds.  Although 
such  procurements  are  State 
administered,  the  Department  has  a  role 
in  the  IVHS  program  in  providing 
technical  assistance  in  the  development 
of  State  and  lo<al  procurement  laws  and 
procedures.  As  noted  above,  the 
Department  is  developing  two  projecis 
on  procnirement.  The  Department  is  also 
studying  procurement  issues  as  they 
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arise  in  IVHS  operational  test  projects 
and  will  develop  projects  to  address 
those  issues  as  appropriate. 

Direct  Departmental  IVHS  contracting 
efforts  are  focused  primarily  at  research 
and  development  and  program  support 
and  are  governed  ^)y  the  Federal 
Acquisition  Regulation  (FAR).  The  FAR 
contains  provisions  for  exemptions  from 
or  waiver  of  submission  of  certified  cost 
or  pricing  data  for  negotiated  contracts. 
FAR  15.804-3.  A  proposed  rule  was 
published  on  March  28. 1994,  to 
"address  unnecessarily  requiring  the 
submission  of  cost  or  pricing  data"  and 
to  clarify  when  adequate  price 
competition  exists.  59  FR  14458.  The 
proposed  rule  states  that  when  there  is 
a  reasonable  expectation  that  adequate 
price  competition  will  result  on  a 
particular  procurement,  "the  contracting 
officer  should  rarely  have  a  need  to 
require  the  submission  or  certification 
of  cost  or  pricing  data,  regardless  of  the 
contract  type." 

Current  regulations  provide  that  the 
contracting  officer  shall  not  require 
submission  or  certification  of  cost  or 
pricing  data  when  prices  are  (1)  based 
on  adequate  price  competition,  (2)  based 
on  established  catalog  or  market  prices 
of  commercial  items  sold  in  substantial 
quantities  to  the  general  public,  or  (3) 
set  by  law  or  regulation.  Price 
competition  exists  if  (1)  offers  are 
solicited,  (2)  two  or  more  responsible 
offerors  that  can  satisfy  the 
Government's  requirements  submit 
priced  offers  responsive  to  the 
solicitation's  expressed  requirements, 
and  (3)  these  offers  compete 
independently  for  a  contract  to  be 
awarded  to  the  responsible  offeror 
submitting  the  lowest  evaluated  price. 

At  the  recommendation  of  industry, 
the  proposed  rule  clarifies  the  third 
condition  for  price  competition  by 
revising  it  to  read:  "Award  will  be  made 
to  a  responsible  offeror  whose  proposal 
is  either  (A)  the  lowest  price:  or  (B) 
Offers  the  greatest  value  (see  15.605(c)) 
to  the  Government  and  price  is  a  stated 
substantial  factor  in  source  selection." 
Thus,  agencies  have  flexibility  to  waive 
cost  and  pricing  data  in  a  best  value, 
negotiated  procurement  of  the  type 
generally  used  for  Federal  IVHS 
procurements.  The  Department  will  give 
closer  consideration  to  the  application 
of  the  cost  and  pricing  requirements  in 
its  IVHS  procurements. 

5.  Problem  Statement:  With  respect  to 
procurement  issues,  the  potential  for 
large  products  liability  expenses  may 
deter  potential  IVHS  vendors  from 
participating  in  government 
procurements  and.  thus,  reduce 
competition  and  increase  prices. 


Recommendation — The  government 
can  seek  statutory  authority  to 
indemnify  contractors,  can  take  actions 
necessary  to  enable  contractors  to 
invoke  the  government  contract 
immunity  doctrine,  and  can  assist  in 
ensuring  that  reasonably-priced 
insurance  is  available  to  reduce  the  - 
uncertainties  of  potential  product 
liability  exposure. 

Department's  Response:  The 
Department  of  Transportation,  as  well  as 
the  Department  of  Justice,  does  not 
believe  there  has  been  a  demonstrated 
need  for  protectionist  legislation  to 
minimize  potential  products  liability 
expenses  on  the  part  of  IVHS  designers, 
developers,  or  manufacturers.  There  has 
been  no  showing  that  liability  concerns 
have  indeed  inhibited  investment  in  or 
development  of  IVHS  technologies.  It  is 
too  early,  accordingly,  to  consider  the 
merits  of  legislation  or  other  actions  to 
protect  developers  dr  operators  from 
liability  risks.  Additionally,  no 
sufficient  basis  has  been  advanced  for 
the  Department  to  pursue  legislation 
regarding  Federal  indemnification  at 
this  time.  Such  legislative  proposals 
have  budgetary  implications  and  need 
very  strong  demonstrated  justification  in 
order  to  be  considered  by  both  the 
Departments  of  Transportation  and 
Justice. 

More  specifically,  with  regard  to  the 
driver  and  traffic  management 
information  systems,  for  example,  the 
liability  exposure  of  participants  in  the 
automated  traffic  management  systems 
(ATMS)  and  automated  traffic 
information  systems  (ATIS)  does  not 
appear  to  be  unique.  It  could  be 
avoided,  in  any  event,  by  the 
application  of  sound  engineering 
principles.  The  advanced  vehicle 
control  systems  (AVCS)  carry  the 
potential  for  enormous  safety  benefits. 
Their  attendant  risks  of  liability 
correlate  to  the  degree  of  safe 
engineering  practices;  the  National 
Highway  Traffic  Safety  Administration 
and  other  organizations  are  engaged  in 
extensive  testing  and  analyses  of  these 
systems.  The  automated  highway 
system  (AHS),  which  poses  the 
potentially  greatest  safety  benefits,  also 
carries  risks  of  system  malfunctions. 
This  program,  through,  is  still  in  its 
early  stages  of  design  and  development. 
Extensive  testing  and  assessment  will  be 
accomplished  through  the  planned  AHS 
consortium,  and  liability  constraints 
will  be  carefully  analyzed  within  that 
context.  Additionally,  the  high  level  of 
industry  interest  in  the  AHS  program 
suggests  that  the  IVHS  community  is  not 
being  unduly  chilled  by  liability 
concerns  at  this  time.  It  is,  accordingly, 
premature  to  conclude  that  liability 


issues  pose  significant  constraints  to  the 
deployment  of  this  system. 

It  is  the  best  government  policy  to 
encourage  the  safest,  most  effective 
transportation  advancements  by 
maintaining  a  stimulus  for  the  IVHS 
developers  to  produce  safe  products  and 
establish  safe  services.  Limiting  liability 
would  lessen  the  incentive  for  those 
capable  of  controlling  the  design  and 
manufacture  of  the  products. 
Transferring  liability  to  the  Federal 
government  by.  for  example, 
indemnification  of  IVHS  manufacturers 
for  a  proportion  of  their  liability  costs  or 
for  judgements  that  exceed  available 
insurance  coverage,  would  result  in 
similar  safety  disincentives.  Such 
measures  undermine  the  function  of  tort 
liability  as  a  means  of  causing  a 
manufacturer  or  designer  to  act  with 
due  care. 

The  Department  is  willing  to  work 
with  IVHS  AMERICA  in  exploring  the 
availability  of  insurance  for  IVHS 
development  projects.  To  date,  to  the 
Department's  knowledge,  participants  in 
federally  funded  operational  tests  have 
not  encountered  problems  with 
insurance  coverage.  Accordingly, 
legislation  or  other  actions  to  ensure 
coverage  appear  to  be  premature.  - 
Nevertheless,  the  Department  agrees 
that  it  is  useful  to  include  the  insurance 
industry  in  relevant  workshops  and 
outreach  programs. 

For  these  reasons,  the  IJepartment  is 
not  disposed  to  suggest  that  proteclive 
legislation  is  necessary  to  promote  the 
implementation  of  IVHS  technologies  at 
this  time.  The  Department  will, 
however,  consider  the  ne^  for 
legislation,  if  any,  during  the  course  of 
our  evaluations  of  legal  issues  during  . 
the  operational  tests  and  the  AHS 
development  program.  The  Department 
will  also  work  with  IVHS  AMERICA 
and  other  interested  participants  to 
encourage  the  involvement  of  the 
insurance  industry  in  public  discussion 
concerning  IVHS  development. 

6.  Problem  Statement:  The  cost  of 
complying  with  varying  governmental 
recordkeeping  and  administrative 
requirements  will  add  to  the  cost  of 
deploying  IVHS  systems  at  a  time  when 
government  needs  to  be  most  efficient. 

Recommendation — Evaluate  every 
administrative  requirement  that  differs 
from  traditional  commercial  practices  to 
determine  whether  it  is  worth  the  added 
cost  to  the  taxpayers  and  society,  and 
take  aggressive  action  to  reduce 
administrative  cost  of  compliance  with 
such  requirements. 

Department's  Response:  A  number  of 
general  procurement  reform  activities 
are  underway  within  the  Government 
and  the  private  sector,  and  the 


Department  will  monitor  those  activities 
as  they  potentially  impact  IVHS 
procurements.  Many  of  the  specific 
reasons  for  the  higher  cost  of  doing 
business  with  the  government  identified 
in  the  IVHS  AMERICA  procurement 
paper  do  not  apply  to  IVHS 
procurements  because  of  the  low  dollar 
arhount  of  these  procurements  or 
because  of  the  nature  of  the 
acquisitions,  i.e..  research  studies  rather 
than  products.  It  cannot  be  assumed, 
nor  has  it  been  demonstrated,  that 
problems  encountered  in  large  DOD, 
NASA  or  other  agency  systems 
acquisitions  apply  to  Departmental  - 
IVHS  research  and  development 
activities.  To  the  extent  that  specific 
problems  can  be  identified  with  State  or 
local  IVHS  procurements,  the 
Department  will  sponsor  research  and 
work  with  the  interested  parties  to 
recommend  solutions. 

7.  Problem  Statement:  Larger  IVHS 
vendors  believe  they  will  be  unfairly 
excluded  from  providing  the  full  range 
of  IVHS  design  and  implementation 
services  due  to  organization  conflict  of 
interest  (OCI)  limitations  at  all  levels  of 
government. 

Recommendation — Clarify  the 
applicability  of  OCI  rules  and  preempt 
application  of  unreasonable  OCI  rules 
by  State  and  local  governments. 

Department's  Response:  Again,  it  is 
important  to  distinguish  between  direct 
Federal  procurements  and  State  and 
local  procurements.  The  Federal 
Acquisition  Regulation  (FAR) 
organizational  conflict  of  interest 
provisions  do  not  apply  to  State  and 
local  procurements.  Accordingly,  a 
contractor  would  not  be  restricted  from 
eligibility  for  State  and  local 
procurements  as  a  result  of  the  FAR 
conflict  of  interest  rules.  States  and 
local  governments  use  their  own 
procurement  procedures,  including 
conflict  of  interest  rules. 

OCI  rules  in  some  form  are  necessary 
to  provide  governments  with  impartial   . 
advice  and  to  preserve  fair  and  open 
competition.  The  Department  agrees. 
however,  that  the  application  of  those 
rules  to  the  IVHS  program  should  be 
studied.  The  Department  will  consider 
State  and  local  organizational  conflict  of 
interest  rules  as  part  of  its  research  on 
innovative  procurement  methods.  The 
Department  will  make  appropriate 
recommendations  and  provide  technical 
assistance  in  this  area  to  State  and  local 
governments  in  developing  necessary 
laws  and  regulations  for  acquisition  of 
IVHS  systems. 

8.  Problem  Statement:  Uncertainties 
resulting  from  public  procurement 
policies,  political  involvement  with 
jirocurements,  and  delays. increase  the 


cost  of  IVHS  development  and 
deployment  and  discourage  vendors 
ftxim  participating  in  this  arena. 

Recommendation — Engage  in 
aggressive  information  exchange  to 
reduce  delays  due  to  unrealistic 
scheduling  and  lack  of  advance 
planning,  including  seeking  information 
frt)m  and  distributing  information  to 
State  and  local  entities  and  the  private 
sector. 

Department's  Response:  The  IVHS 
AMERICA  paper  addresses  a  number  of 
concerns  on  project  uncertainties 
including  procurement  policies  and 
potential  Congressional  involvement  in 
the  management  of  the  IVHS  program. 
The  Department  has  some  control  over 
its  own  procurement  policies  to 
improve  multi-jurisdictional.  multi- 
partner  contracts.  However,  the 
Department  has  little  or  no  control  over 
Congressional  earmarking,  except  to 
explain  the  negative  impacts  on  the 
Program.  Congress  has  not  interfered 
with  the  Department's  implementation 
and  management  of  IVHS  projects. 
Therefore,  this  should  not  be  a  great 
concern  for  those  interested  in  forming 
IVHS  partnerships. 

The  primary  problem  with 
uncertainties  in  the  government's 
contracting  process  is  largely  due  to  lack 
of  communication,  particularly  in  the 
early  stages  of  a  project.  The  Department 
recognizes  this  problem  and  is 
beginning  to  aggressively  examine 
means  to  address  this  issue.  As  part  of 
its  Fiscal  Year  1994  program,  the 
Department  will  test  and  examine  the 
benefits  of  a  voluntary  pre-agreement 
conference  for  early  deployment  and 
operational  test  participants.  The 
objective  of  the  project  is  to  examine  the 
benefits  of  a  pre-negotiation  process. 
The  project's  aim  is  to  provide  early  and 
greater  involvement  by  subgrantees  and 
contractors  in  the  development  of  the 
project  and  the  negotiation  of  the 
partnership  agreement.  The  results  of 
this  project  will  be  used  to  develop 
mechanisms  to  facilitate  multi- 
jurisdictional,  multi-partner 
cooperation. 

The  Department  will  also  include  |al 
representative  of  its  contracting  offices 
in  the  early  stages  of  a  project  so  that 
advance  procurement  planning  can  Ibe] 
facilitated. 

As  noted  in  the  response  under  #2, 
the  Department  is  also  continuing  its 
effort  to  track  and  examine  institutional 
issues  in  U.S.  operational  tests.  The 
objectives  of  the  operational  test  case 
studies  is  to  examine  institutional  and 
legal  impediments  encountered,  and 
how  they  were  addressed.  The  "lessons 
learned"  emphasis  of  the  studies  will  be 


beneficial  for  future  multi-jurisdictionai, 
multi -partner  efforts. 

The  Department  will  contioue  to  work 
with  its  partners,  including  IVHS 
AMERICA,  in  its  efforts  to  make  IVHS 
procurement  policies  and  contractual 
agreements  consistent  and 
comprehendible. 

9.  Problem  Statement:  The  lack  of 
broad  agreement  on  the  definition  of 
public-private  partnerships  for  IVHS 
and  the  methods  by  whioi  they  should 
be  implemented  create  uncertainty  over 
applicable  procurement  rules. 

Recommendation — The  Department 
should  consult  with  the  IVHS- 
community  and  promulgate  specific 
regulations  or  guidelines  addressing  the 
use  of  public-private  partnerships  in 
IVHS  development  and  deployment  in 
order  to  provide  a  definite  framework 
for  their  implementation  and  to  ensure 
that  full  and  open  competition 
requirements  are  not  undermined 
inappropriately. 

Department  s  Response:  The 
Department  disagrees  that  specific 
regulations  or  guidelines  are  needed  to 
address  the  use  of  pubhc-private 
partnerships  in  IVHS  development  and 
deployment.  An  IVHS  "partnership" 
escapes  a  clear  definition  because  it  may 
mean  something  very  different 
depending  on  the  objectives  of  a 
particular  endeavor  or  the  area  of 
emphasis; — research,  development, 
operational  testing,  deployment,  or 
commercial  product  development. 
Consequently,  the  opportunities  for 
innovation  and  flexibility  associated 
with  public-private  partnerships  should 
not  be  constrained  within  Federal 
guidelines  or  regulations. 

The  role  of  the  Federal  Government  in 
rVHS  public-private  partnership  is  as  a 
provider  of  information  on  the  different 
means  of  structuring  public-private 
partnership.  A  good  start  was  the 
January  1994  conference.  I\HS  Public- 
Private  Partnerships:  Managing  the 
Legal  Issues.  The  Federal  Government 
also  serves  as  a  trend  setter  by  using  its 
research  and  testing  program  to 
experiment  with  new  contractual 
mechanisms.  IVHS  AMERICA  also  plays 
a  critical  role  in  broadening  the  use  of 
public-private  partnerships  through  its 
role  as  clearinghouse  of  ideas  on  new 
contractual  mechanisms  for  all  levels  of 
government  and  the  private  seclor.  As 
the  Federal  IVHS  institutional  issues 
program  is  further  developed,  the 
Federal  Government  will  look  more 
aggressively  towards  providing  outreach 
to  State  and  local  governments  and  the 
private  sector  on  IVHS  public-private 
partnerships.  In  turn,  the  Federal 
Government  will  continue  its  learning 
process  by  researching  and.  where 
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appropriate,  applying  innovative 
partnership  arrangements  developed  by 
other  Federal  agencies.  States,  local 
governments,  and  the  private  sector. 

Authority:  23  U.S.C.  315:  49  CFR  1.48: 
Pub.  L  102-240.  Sees.  6051-6059. 105  Stat. 
1914.  2189-2195. 

Issued  on:  August  22. 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
IFR  Doc.  94-21243  Filed  8-26-94:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 
FRL-«060-3] 

Operating  Pemiits  Program  Interim 
Approval  Criteria 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing 
revisions  to  the  interim  approval  criteria 
within  the  regulations  in  part  70  of 
chapter  I  of  title  40  of  the  Code  of 
Federal  Regulations.  Part  70  contains 
regulations  requiring  States  to  develop, 
and  submit  to  EPA  for  approval, 
programs  for  issuing  operating  permits 
to  major,  and  certain  other,  stationary 
sources  of  air  pollution.  Today's  action 
proposes  to  make  two  changes  to  those 
criteria. 

As  a  result  of  today's  proposed 
revisions  to  part  70.  the  permitting 
authority  would  have  a  period  of  time 
under  the  interim  approval  approach  to 
revise  its  program  with  respect  to  these 
provisions  to  conform  to  the 
requirements  of  part  70  so  that  full 
approval  could  be  granted  before 
expiration  of  the  interim  approval  and 
possible  appUcation  of  sanctions. 
DATES:  Conmients  on  the  proposed 
regulatory  changes  must  be  rectfrved  by 
September  28. 1994. 
ADDRESSES:  Comraents  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (LB-131),  Attn:  Docket  No.  A- 
93-50.  room  M-1500.  Waterside  Mall, 
401  M  Street  SW.  Washington.  DC 
20460. 

Docket:  Supporting  inlormatioo  used 
in  developing  the  proposed  regulatory 
revisions  is  contained  in  Docket  No.  A- 
93-50.  This  docket  is  available  for 
public  inspection  and  copying  between 
8:30  a.m.  and  3:30  p.m.  Monday  through 
Friday,  at  the  proceeding  address.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Trutna  (telephone  919/541- 
5345).  mail  drop  15.  United  Stales 
Environmental  Protection  Agency, 
OfRce  of  Air  Quality  Planning  and 
Standards,  Air  Quality  Management 
Division.  Research  Triangle  Park.  North 
Carolina  27711.  • 

SUPP1.EMENTARY  INFORMATION: 

Comments.  The  EPA  is  likely  to  be 
unable  to  extend  the  public  comment 
period  due  to  the  necessity  of 
promulgating  these  regulatory  revisions 
in  time  to  take  action  to  grant  interim 
approval  to  operating  permits  programs 


in  late  1994.  Two  paper  cc^ies  of  eack 
set  of  oonmwnts  are  requested. 
Comments  generated  on  cenputer 
should  also  be  sent  on  an  IBM- 
compatible,  3  1/2  inch  diskette  and 
clearly  labeled.  Comments  should  refer 
to  specific  page  numbers  and  regulatory 
section  numbers  whenever  powible. 

I.  Background 

Title  V  of  the  Clean  Air  Act  (Act) 
Amendments  of  1990,  Public  Law  lOl- 
549,  enacted  on  November  IS,  1990. 
requires  EPA  to  promulgate  regulations 
estabhshing  the  requirements  for 
development  and  submittaJ  of  State 
programs  and  the  minimum  elements  a 
program  must  contain  to  be  opprov^e. 
On  July  21. 1992,  EPA's  p^nlation« 
meeting  the  Title  V  requirements  were 
pubUshed  in  the  Federal  Register  (57 
FR  32250). 

Title  V  and  the  part  70  regulations 
require  States  and  local  agencies  to 
submit  operating  permits  {wograms  to 
EPA  within  3  years  of  enactment  of  the 
1990  Act  Amendments.  In  accordance 
with  title  V,  EPA  must  take  action 
within  1  year  of  program  submittal  to 
approve  or  disapprove  a  program. 
Section  502(g)  of  the  Act  aliows  EPA  to 
grant  interim  approval  to  a  progam  if  it 
"substantially  meets  the  retirements" 
of  title  V.  Interim  approval  may  be 
granted  for  a  period  of  up  to  2  years  and 
may  not  be  extended  or  renewed.  The 
iitterim  approval  provision  allows 
permitting  authorities  time  to  correct 
the  program  deficiencies  pmventing  ft»H 
program  approval.  The  miniiBTmi 
program  elements  that  a  program  must 
contain  to  be  eligible  for  intanm 
approval  are  contained  in  §  79.4(d)  of 
port  70. 

.  The  first  proposed  revisioD  to  part  70 
addresses  progams  with  provisitms 
allowing  a  permit  to  be  revised  through 
the  minor  permit  modification 
procedure  to  reflect  a  change  at  a  Eacility 
which  was  subject  to  EPA-approved 
minor  source  preconstruction  permit 
requirements,  commonly  referred  to  as 
"minor  new  source  review"  (minor 
NSR).  There  has  been  confusioD  and 
controversy  as  to  whether  part  70  allows 
such  changes  to  be  processed  as  minor 
permit  modifications  (see 
§§  70.7(e)(2)(i)(A)(3)  and  (5)).  As 
discussed  below.  EPA  believes  that  the 
better  interpretation  of  the  cuirent  rule 
would  be  that  it  does  not  allow  minor 
NSR  changes  to  be  processed  as  minor 
permit  modifications.  The  purpose  of 
the  proposed  change  to  part  70  is  lo 
allow  a  program  to  receive  interim 
approval  if  that  interpretation  is  correct 
and  the  program  allows  minor  NSR 
changes  to  be  incorporated  into  the 
permit  through  minor  permit 


modification  procedures.  Based  on  this 
regulatory  revision.  EPA  intends  to 
propose  interim  approval  for  those  State 
programs  that  allow  minor  NSR  changes 
to  be  incorporated  into  part  70  permits 
using  minor  permit  modification 
procedures. 

The  second  proposed  revision  to  part 
70  addresses  programs  that  do  not 
incorporate  into  a  source's  part  70 
permit  changes  which  are  established 
through  an  EPA-approved  minor  NSR 
program.  Title  V  and  part  70  require  a 
permit  to  contain  provisions  that  assure 
compliance  with  all  applicable 
requirements  (section  502(b)(5)(A), 
$  70.6(a)).  The  definition  in  part  70  of 
applicable  requirement  includes 
requirements  established  through  minor 
NSR  permitting  procedures  (§  70.2, 
definition  of  "applicable  requirement"). 
The  proposed  revision  to  part  70  would, 
for  the  period  of  interim  approval,  allow 
permits  to  be  issued  and  revised 
without  incorporating  those  source 
changes  that  are  applicable 
requirements  solely  because  they  are 
established  through  minor  NSR. 

A.  Interim  Approval  of  Programs 

Through  the  mechanism  of  interim 
approval,  section  502(g)  of  the  Act 
allows  EPA  to  grant  permitting 
authorities  limited  relief  from  the  Act's 
tight  timeframe  for  operating  permit 
program  development  and  submittal  to 
EPA.  The  timeframe  in  section  502(d)  of 
the  Act  requires  program  submittal 
within  3  years  of  enactment  of  the  1990 
Act  amendments  (i.e.,  by  November  15, 
1993).  If  the  permitting  authority  is 
unable  to  develop,  adopt,  and  submit  to 
EPA  a  fully  appro vable  program  by  the 
required  date,  EPA  may  grant  the 
submitted  program  interim  approval  if  it 
"substantially  meets"  the  requirements 
of  title  V  (42  U.S.C.  7661a(g)).  In  the 
notice  granting  interim  approval,  EPA 
must  specify  the  changes  diat  the 
permitting  authority  must  make  to  the 
program  before  the  program  can  receive 
full  approval.  The  EPA  may  grant  the 
program  interim  approval  for  a  period  of 
up  to  2  years,  and  may  not  renew  the 
interim  approval.  The  effect  of  this 
interim  approval  provision  in  title  V  is 
tf)  suspend  for  the  period  of  interim 
approval  the  provisions  of  section 
502(d)  of  the  Act  which  require 
application  of  sanctions  to  a  permitting 
authority  and  the  imposition  of  a 
Federal  permitting  program  for  failure  to 
submit  a  fully  approvable  program.  The 
sanctions  and  Federal  program  would 
become  immediately  effective  upon 
expiration  of  interim  approval  if  the 
interim  approval  has  not  been  replaced 
by  a  full  approval  by  that  expiration 
date.  Part  70  currently  allows  EPA  to        , 


grant  interim  approval  only  if  the 
program  expressly  meets  certain 
minimum  criteria  (see  §  70.4(d)(3)(i-xi)) 
and  substantially  meets  all  other  part  70 
requirements  (see  memorandum  in  the 
docket  for  today's  action  (A-93-50) 
from  John  Seitz  to  Air  Division  Director. 
Regions  I-X.  August  2. 1993,  "Interim 
Title  V  Program  Approvals"). 

B.  Provisions  for  Public  Participation 

The  EPA  is  concerned  that  one 
situation  where  neither  full  nor  interim 
approval  may  be  available  under  the 
current  part  70  is  when  permitting 
authorities  wish  to  use  the  minor  permit 
modification  process  of  part  70  to 
incorporate  the  results  of  minor  NSR 
permit  actions  into  the  part  70  permit.  - 
Part  70  prohibits  permitting  au&orities 
from  processing  under  minor  permit 
modification  procedures  modifications 
under  any  provision  of  title  I  of  the  Act 
(see  §  70.7(e)(2)(i)(A){5))  or  case-by-case 
determinations,  or  changes  thereto,  of 
an  emission  limitation  or  other  standard 
(see  §  70.7(e)(2)(i)(A)(3)).  Minor  NSR 
changes  occur  pursuant  to  State  or  local 
programs  approved  ^mder  regulations 
promulgated  under  section  110(a)(2)  of 
the  Act.  Since  that  section  occurs  in  title 
I  of  the  Act.  the  argument  has  been 
made  that  minor  NSR  changes  are 
consequently  title  I  modifications  that 
may  not  be  incorporated  into  the  part  70 
permit  through  minor  permit 
modification  procedures.  For  the 
reasons  stated  in  the  notice  proposing 
changes  to  part  70's  permit  revision 
procedures  elsewhere  in  today's  Federal 
Register.  EPA  believes  that  the  better 
interpretation  of  "title  I  modifications" 
would  include  minor  NSR  changes.  The 
Agency  solicits  comment  on  the  proper 
interpretation  of  "title  I  modifications." 

In  addition.  EPA  considers  to  be  a 
case-by-case  determination  any 
requirement  imposed  on  a  source- 
specific  basis  where  the  permitting 
authority  has  discretion  in  setting  the 
requirement  for  that  particular  source. 
This  would  include  a  situation  where 
the  permitting  authority  imposes  a 
technology-based  control  requirement 
on  a  source-specific  basis  in  a  minor 
NSR  permit.  Consequently,  the  current 
rule's  liqiitation  on  case-by-case 
determinations  would  also  Umit  the 
ability  to  use  minor  permit  modification 
procedures  for  minor  NSR  changes. 

Pursuant  to  the  interpretation  of  "title 
I  modifications"  set  forth  above, 
processing  minor  NSR  changes  as  minor 
permit  modifications  would  also  violate 
the  currently  promulgated  interim 
approval  criteria  language  of 
§  70.4{d)(3)(iv).  These  criteria  require 
adequate  public  notice  of  and  an 
opportimity  for  public  comment  and  a 


hearing  on  draft  permits  and  revisions 
in  a  program  with  interim  approval, 
except  for  modifications  qualifying  for 
minor  permit  modification  procedures 
under  §  70.7(e).  Since,  imder  this 
interpretation,  minor  NSR  changes 
would  not  qualify  for  minor  permit 
modification  procedures.  §  70.4(d)(3)(iv) 
would  require  a  program  granted 
interim  approval  to  provide  public 
review  and  an  opportunity  for  a  hearing 
for  minor  NSR  changes  when  they  are 
incorporated  into  a  part  70  permit. 
However,  if  permitting  authorities 
incorporate  minor  NSR  changes  into 
part  70  permits  through  minor  permit 
modification  procedures,  the  changes 
would  not  be  subject  to  public  review 
and  an  opportunity  for  a  hearing.  Thus, 
under  the  interpretation  of  "title  I 
modifications"  discussed  above,  part  70 
would  currently  prohibit  EPA  from 
granting  interim  approval  to  programs 
that  process  minor  NSR  actions  as 
minor  permit  modifications.  The 
Agency  is  therefore  proposing  to  revise 
part  70  to  allow  a  program  to  receive 
interim  approval  if  the  program  allows 
minor  NSR  changes  to  be  processed  as 
minor  permit  modifications. 

C.  Provisions  for  Incorporating 
Applicable  Requirements 

Section  502(b)(5)(A)  of  the  Act  and 
§  70.6(a)(1)  require  a  part  70  permit  to 
coiitain  provisions  that  assure 
compliance  with  all  applicable 
requirements.  The  definition  of 
"apphcable  requirements"  in  §  70.2 
includes  "any  term  or  condition  of  any 
preconstruction  permits  issued  pursuant 
to  regulations  approved  or  promulgated 
through  rulemaking  under  title  I, 
including  parts  C  or  D.  of  the  Act" 
Minor  NSR  permit  terms  and  conditions 
established  through  State  or  local  minor 
NSR  programs  approved  by  EPA  are 
therefore  clearly  title  I  applicable 
requirements  and  must  be  incorporated 
into  part  70  permits.  If  a  State  or  local 
agency  lacks  the  authority  to  issue 
permits  that  include  all  apphcable 
requirements,  including  those 
requirements  estabhshed  through  the 
State  or  local  minor  NSR  program,  the 
underlying  part  70  program  would  not 
be  eligible  for  full  approval. 

Moreover,  §  70.4(d)(3)(ii)  of  the 
ciurent  part  70  requires  that,  to  be 
eligible  for  interim  approval,  a  program 
must  contain  adequate  authority  to  issue 
permits  that  assure  compUance  with  all 
of  the  applicable  requirements  referred 
to  in  §  70.4(c)(1),  which  includes 
apphcable  requirements  under  title  I  of 
the  Act.  If  a  part  70  program  does  not 
provide  for  incorporating  into  permits 
those  requirements  established  through 
the  EPA-approved  State  or  local  minor 


NSR  program.  §  70.4(d)(3)(ii)  prohibits 
EPA  from  granting  that  part  70  program 
interim  approval. 

U.  Discussion  of  Today's  Action 

A.  Proposed  Action  to  Revise  Interim 
Approval  Criteria 

The  EPA  in  today's  notice  is 
proposing  to  revise  the  interim  approval 
criteria  in  §  70.4(d)(3)  to  allow  programs 
with  provisions  corresponding  to  one  or 
more  of  the  discrepancies  with  part  70 
previously  identified  to  be  eligible  for 
interim  approval.  The  EPA  believes  that 
the  proposed  revisions  to  the  interim 
approval  criteria  are  reasonable.  The 
Act.  in  section  502(g).  provides  for 
interim  approval  on  the  basis  of  whether 
the  submitted  program  would 
"substantially  meet"  the  provisions  of 
title  V.  The  estabhshment  of 
"substantially  meets"  criteria  is  within 
the  discretion  of  EPA;  it  is  also  within 
EPA's  authority  to  re\'ise  the  criteria  if 
there  is  appropriate  justification  for 
doing  so.  As  subsequently  discussed, 
EPA  believes  the  actions  in  today's 
proposal  are  appropriate  to  address 
difficulties  in  program  development  that 
have  occurred  since  promulgation  of 
part  70  and  are  within  the  meaning  of 
section  502(g)  for  judging  whether 
programs  substantially  meet  the 
requirements  of  title  V  of  the  Act. 

B.  Proposed  Revision  to  Public 
Participation  Provisions 

The  EPA  is  today  proposing  to  revise 
part  70  to  allow  interim  approval  of  a 
program  that  is  designed  to  use  the 
ciurent  minor  permit  modification 
process  to  revise  part  70  permits  to 
incorporate  the  terms  and  conditions  of 
permits  issued  under  approved  State  or 
local  minor  NSR  programs  as  well  as 
conditions  resulting  from  review  of 
changes  triggering  review  under  40  CFR 
61.15  (for  purposes  of  National 
Emission  Standards  for  Hazardous  Air 
Pollutants).  If  an  operating  permits 
program  allows  minor  NSR  or  §  61.15 
changes  to  go  through  the  minor  permit 
modification  process,  then  it  could  in 
many  cases  violate  the  section 
70.4(d)(3)(iv)  requirement  for  public 
participation  on  those  actions  since, 
under  the  more  inclusive  interpretation 
of  "title  I  modifications"  discussed 
earlier  in  this  notice,  they  would  not 
quahfy  for  minor  permit  modification 
procedures.  A  number  of  programs  that 
have  been  submitted  to  EPA  for 
approval  contain  this  mechanism  and 
would,  under  this  interpretation  of  the 
current  part  70,  be  ineligible  for  either 
full  or  interim  approval. 

As  previously  discussed  under  the 
background  portion  of  this  preamble. 
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the  provision  in  p«t  70  that  beers 
diracUy  upoe  interim  approval  of 
programs  that  process  minor  NSR 
changes  as  minor  permit  modificatians 
is  §  70.4(dM3Hiv).  There  are  no  other 
provi&ioBS  in  section  70.4tdJ  that  would 
prevent  interim  approval  at  operating 
permits  programs  as  long  as  EPA 
determines  that  otherwise  the  program 
substantially  meets  the  requirements  of 
part  70. 

The  specific  revision  to  part  70  being 
proposed  would  modify  the  interim 
appro\'al  criteria  provision  in 
§  76.4(d)(3)(iv)  to  exclude  from  the 
requirement  for  pubHc  notice  and  an 
opportunity  for  pubbc  comment  and  a 
hearing  those  changes  that  would  not  be 
processed  under  minor  permit 
modification  procedures  because  they 
are  changes  subject  to  minor  NSR  or 
§  61.15  that  implicate  §§  70.7(eM2Mi)(3) 
and/or  (5).  The  criteria  for  interim 
approval,  as  revised,  would  thus  require 
public  participation  for  all  permit 
actions  except  ipr:  (1)  those  that  qualify 
as  minor  permit  modifications  (as  is 
novk-  stated  in  §  70.4(d)(3)(iv))  and  (2) 
those  that  incorporate  changes  subject  to 
minor  NSl  or  subject  to  the  definition 
of  modification  in  §61.15  *\^ich  are 
processed  as  minor  permit 
modifications.  This  proposed  change 
would  allow  programs  that  process 
minor  NSR  or  §61.15  changes  as  minor 
permit  modifix:ations  to  receive  interim 
approval  even  under  the  more  inclusive 
interpretation  of  "title  I  modifications" 
discussed  above,  Aereby  allowing  the 
permitting  authority  time  to  correct  any 
deficiency  in  lieu  of  EPA  disapproving 
those  programs. 

The  EPA  acknowledges  tirat  the 
criteria  for  "substantiaiiy  meets"  with 
respect  to  requirements  for  public 
participation  and  the  interaction  with 
the  phrase  "modification  under  any 
provision  of  title  i  of  the  Act"  may  have 
been  confusing  to  State  and  local 
permitting  authorities.  The  EPA  l)elie\'es 
the  better  interpretation  of  the  term 
"title  I  modific^ion"  would  include  any 
change  processed  through  either  major 
or  minor  NSR  procedures  as  well  as 
§61.15.  In  the  May  10.  1991.  Federal 
Register  notice  proposing  the  part  70 
regulations  (56  PR  21712),  footnotes  5 
and  6  of  the  preamble  (56  FR  21746) 
address  the  phrase  "title  I 
modification.'  Footnote  6  does  not 
clearly  state  that  any  change  processed 
through  the  minor  NSR  procedures 
would  be  considered  a  title  1 
modification,  and  footnote  5  refers  to 
footnote  6  for  what  constitutes  a  tide  I 
modification.  As  a  result,  State  or  local 
agencies  may  have  interpieted  the  term 
"title  I  modification"  to  not  include 
minor  NSR  changes.  The  Agency  also 


reahzes  that  permitting  a«tbacities  may 
have  believed  that  incorpoiatian  of 
minor  NSR  changes  into  pari  70  permits 
did  not  constitute  establishing  case-by- 
case  emission  limitations  within  the 
meaning  of  §  70.7(ett2)(i)(AMJ). 
Permitting  authorities  could  have 
interpreted  this  provision  to  only  apply 
to  case-by-case  determinations  made 
during  the  pennrtting  process  rather 
thm  to  those  having  been  made  through 
other  mechanisms  prior  ts  issuaiux  of 
the  operating  permit. 

Another  approach  that  could  allow 
interim  approval  would  be  to  interpret 
the  public  partidpation  provisions  of 
mimir  NSR  programs  to  suffice  for 
meeting  the  pubUc  participation 
provisions  of  §  70.4(d)(3)(iv).  However, 
several  operating  permit  programs  that 
have  been  submitted  to  EPA  for 
approval  do  not  now  guarantee  adequate 
public  participation  in  their  minor  NSR 
programs.  This  approach  would  thus 
not  suffice  to  resolve  the  probleni  for  all 
programs. 

Toe  EPA  does  not  wish  to  initially 
disapprove  operating  permits  programs 
that  allow  minor  NSR  changes  to  be 
processed  under  minor  permit 
modification  procedures  in  view  of  the 
confusion  that  has  surrounded  the 
interpretation  of  title  I  modifications 
and  the  £act  that  EPA  is  taking  comment 
on  that  interpretation  in  this  proposal. 
Such  disapprovals  would  have  neither 
programnuitic  nor  environmental 
benefits.  For  that  reason  EPA  is 
proposing  to  ch«ige  the  interim 
approa-al  criteria  and  intends  to  propose 
granting  interim  approval  to  State  or 
local  programs  that  allow  minor  NSR 
changes  to  be  processed  as  minor  permit 
modifications. 

C.  Proposed  Revisions  to  Applicable 
Requirements  Provisions 

The  EPA  is  aware  of  at  least  one  part 
70  program  (submitted  b>'  the  State  of 
Texas)  that  currently  defines 
'applicable  requirements"  to  exclude 
requirements  established  exclusively 
through  an  EPA-approved  State  or  local 
minor  NSR  program.  Along  with  its  part 
70  program,  Texas  submitted  a  written 
demonstration  of  program  sufficiency  to 
EPA  in  which  the  State  citad  what  it 
believes  are  compelling  reasons 
supporting  its  decision  not  to  include 
minor  NSR  requirements  as  applicable 
requirements.  Neverth«less,  EPA  reads 
§§  70.2  and  70.fi(aMl )  to  dearly  and 
unequivocally  require  that  minor  NSR 
requirements  are  applic^le 
requirements  which  must  be  included 
in  part  70  parmits.  Therefofe,  EPA  has 
evaluated  Texas's  rfeaonstmtkm  only  in 
terms  of  arguments  which  coyld  at  best 
support  a  potential  interim  apprmai  for 


Texas,  not  in  terms  of  argiunents  that 
the  Texas  program  would,  as  presently 
constituted,  be  eligible  for  full  approval. 

Texas  has  argued,  for  example,  that 
the  State's  existing  minor  NSR  program 
is  so  stringent  as  to  make  the  integration 
of  minor  NSR  permits  into  part  70  . 
permits  infeasible,  and,  from  the 
standpoint  of  environmental  protection, 
unnecessary.  The  EPA  acknowledges 
that  Texas's  minor  NSR  program  is  a 
very  stringent  one.  The  Texas  program 
requires  authorization  prior  to  the 
construction  of  any  new  facility  or  the 
modification  of  an  existing  fadhty.  The 
term  "facility"  is  broadly  defined  to 
include  any  "point  of  origin"  of  air 
contaminants,  so  there  is  no  opportunity 
for  a  source  to  "net  out"  of  minor  NSR. 
Moreover,  Texas  mandates  best 
available  control  technology  (BACT)  as 
the  emission  control  technology  which 
applies  to  all  minor  NSR  changes.  Texas 
further  subjects  each  minor  NSR  permit 
and  permit  amendment  to  a  health 
effects  evaluation  which  considers  the 
cunuilative  effect  of  the  proposed 
action,  together  with  other  air 
contaminant  sources,  on  ambient  air 
quality.  Finally,  where  the  Texas  minor 
NSR  program  provides  for  public  notice 
of  a  permit  action,  the  program  provides 
citizens  the  right  to  request  a  full 
evidentiary  hearing  on  the  action  (as 
opposed  to  the  more  limited 
opportunities  for  public  participation 
typically  provided  by  State  or  local 
agencies  under  NSR  programs). 

Similarly.  Texas  has  pointed  to  the 
exceptionally  large  nuoober  of  part  70 
sources  which  are  located  in  the  State 
and  which  are  candidates  for  minor 
NSR.  Texas  estimates  that  it  has  over 
3.000  part  70  sources,  including  the 
nation's  largest  concentration  of 
chemical  manufacturing  and  petroleum 
refining  facilities.  Many  of  these  sources 
have  large  numbers  of  emission  units, 
making  part  70  permitting  difficult  and 
time-consuming.  In  addition  to  this  part 
70  responsibility,  the  State  anticipates 
that  it  will  have  to  process  between 
8,000  and  10,000  minor  NSR  actions 
each  year.  While  Texas's  burden  of 
processing  part  70  applications  will  be 
heavy  in  any  event,  Texas  contends  that 
the  added  burden  of  integrating  minor 
NSR  into  part  70  permits  will 
completely  overwhelm  the  State's 
processing  system  in  the  initial  years  of 
program  implementation.  Texas  has 
informed  EPA  that  it  is  currently 
developing  a  computerized  information 
management  system  which  is  designed 
to  ease  the  task  of  integrating  minor 
NSR  and  part  70  permitting 
requirements.  This  system  is  noft  yet 
operational,  howe\-er,  and  is  not 


expected  to  be  available  for  database 
integration  for  several  months. 

Finally.  Texas  argues  that  because  its 
minor  NSR  permits  would  be  cross- 
referenced  within  part  70  permits  so 
that  the  public  and  EPA  could  easily 
locate  and  review  the  minor  NSR 
applicable  requirements,  inclusion  of 
the  minor  NSR  requirements  themselves 
is  unnecessary.  While  EPA  is  not  - 
persuaded  that  merely  cross-referencing 
minor  NSR  permits  in  a  part  70  permit 
is  in  any  way  equivalent  to  setting  forth 
in  permit  terms  minor  NSR 
requirements  themselves  as  applicable 
requirements,  EPA  believes  that  this 
argument  militates  in  favor  of 
potentially  granting  interim  approval  to 
the  Texas  program. 

On  the  basis  of  the  type  of  showing 
of  compelling  reasons  described  al>ove, 
EPA  believes  that  a  State  or  local 
permitting  authority  with  minor  NSR/ 
part  70  integration  difficulties  such  as 
Texas  should  be  given  the  opportunity, 
if  otherwise  appropriate  under  the 
§  70.4(d)  criteria,  to  receive  interim 
approval  and  to  correct  its  program 
deficiency  during  the  interim  period. 
Therefore,  EPA  is  proposing  today  to     - 
revise  its  interim  approval  criteria  to 
allow  for  interim  approval  of  programs 
that  do  not  currently  have  authority  to 
assure  compliance  with  applicable 
requirements  that  are  developed 
exclusively  through  an  EPA-approved 
minor  NSR  program.  The  proposed  , 
revision  also  provides  that  each  part  70 
permit  issued  by  such  a  program  during 
the  interim  approval  period  must  state 
that  appUcable  minor  NSR  requirements 
are  not  included  in  that  part  70  permit, 
and  shall  cross-reference  any  excluded 
minor  NSR  permits  so  that  citizens  may 
access  and  review  those  permits. 
Moreover,  minor  NSR  requirements 
excluded  from  part  70  permits  would 
not  be  ehgible  for  the  permit  shield 
under  §  70.6(f).  The  EPA  wishes  to 
emphasize  that  it  is  only  proposing  a 
revision  to  part  70  to  make  possible  the 
evaluation  of  a  program  like  that 
submitted  by  Texas.  The  EPA  takes  no 
position  at  this  time  as  to  the 
approvability  of  the  State  of  Texas's 
request  for  ititerim  approval.  The  EPA 
will  evaluate  the  adequacy  of  Texas's 
demonstration  of  compelling  reasons 
and  whether  it  otherwise  "substantially 
meets"  part  70  as  part  of  the  Agency's 
ongoing  review  of  the  Texas  part  70 
program.  Comment  is  solicited  on 
whether  this  interim  relief  is 
appropriate  in  situations  other  than  that 
described  for  tlie  Texas  program. 

The  EPA  also  wishes  to  make  it  cl«ar 
that  excluding  minor  NS>R  requirements 
from  part  70  permits  does  not  fulfill  the 
objectives  of  title  V  and  the  Act.  First. 


a  part  70  permit  that  does  not  contain 
minor  NSR  requirements  is  not  an 
accurate  compendium  of  the  Act 
requirements  applicable  to  the 
permitted  source.  Second,  as  a  result  of 
exclusion  from  the  part  70  permit, 
minor  NSR  requirements  may  not  be 
subject  to  the  same  issuance  and 
reNision  procedures,  or  include  the 
same  compliance  terms,  as  would  be  the 
case  if  they  were  induded  in  the  part  70 
permit. 

Texas  has  argued,  however,  that  it 
will  be  able  to  effectively  implement  its 
approved  minor  NSR  program  diu-ing 
the  interim  period  without  speci/icaUv 
including  the  details  of  the  minor  NSR 
permits  issued  under  that  program  in 
issued  part  70  permits.  The  minor  NSR 
requirements  are  for  the  most  part 
applied  on  a  source-specific  basis,  and 
are  federally  enforceable  independent  of 
their  inclusion  in  a  part  70  permit.  In 
addition,  because  Texas  has  also 
requested  interim  approval  as  a  source 
category  limited  program,  which  would 
provide  for  issuance  of  part  70  permits 
over  a  5-year  period,  this  exdusion 
should  affect  significantly  less  than  half 
the  permits  that  will  be  issued  in  Texas 
during  the  (at  most)  2-year  period  in 
which  the  interim  approval  would  be  in 
effect.  The  EPA  notes  that  as  a  condition 
of  being  granted  interim  approx-al.  Tejjas 
would  have  to  submit  a  corrective 
program  at  least  6  months  prior  to  the 
end  of  the  interim  approval  period,  and 
permits  and  permit  revisions  issued 
after  EPA  approves  this  corrective 
submittal  would  have  to  contain  tlio 
requirements  of  minor  NSR  permits 
issued  after  that  time.  Moreover,  minor 
NSR  requirements  excluded  from  part 
70  permits  would  not  be  eligible  for  the 
permit  shield  under  §  70.6(0  and  the 
excluded  rwjuirements  would  be  cross- 
referenced  in  the  part  70  permit  as 
discussed  above. 

The  EPA  believes  that  these 
considerations  would  considerablv 
mitigate  the  consequences  of  excluding 
minor  NSR  from  permits  issued  during 
the  interim  period.  The  EPA  will 
consider  these  and  similar  factors  in 
determining  whether  programs  from 
Texas  or  other  permitting  authorities 
meeting  the  revised  criteria  otherwise 
' 'substantially  meet"  the  requirements 
of  part  70.  Two  specific  factors  EPA  will 
consider  in  evaluating  a  request  for 
interim  approval  under  the  revised 
criteria  are  (1)  whether  a  program's 
exclusion  of  minor  NSR  as  an  appUcable 
requirement -will  diminish  the 
effectiveness  of  the  State  or  local 
agency's  minor  NSR  program  during  the 
interim  period,  and  (2)  whether  the 
State  or  local  permitting  authority  had 
previously  submitted  a  part  70  program 


to  EP.^  that  included  minor  NSR  as  an 
appUcable  requirement.  The  EPA 
believes  that  State  and  local  permitting 
authorities  should  t)e  discouraged  from 
revising  their  part  70  programs  to 
exclude  minor  NSR  as  an  appUcable 
requirement,  especially  when  this 
revision  would  necessitate  EPA's 
interim  approvEd  (at  best)  of  a  program 
that  would  othfflTN'ise  qualify  for  full 
approval.  The  EPA  also  emphasizes  that 
if  an  interim  approval  is  later  granted  to 
an  operating  permits  program  under  the 
revised  criteria.  EPA  expects  that  the 
permitting  authority  will  address  and 
fully  correct  its  deficient  authority  no 
later  than  B  months  before  expiration  of 
any  interim  approval.  Full  approval  of 
such  a  program  would  not  be  possible 
at  the  end  of  the  interim  approval 
period  if  the  problem  vnxh  the 
applicable  requirements  authority  were 
not  corrected. 

If  and  when  EPA  grants  full  approval 
to  a  program  that  had  received  interim 
approval  under  the  revised  criteria,  each 
part  70  permit  issued  during  the  interim 
period  that  exduded  minor  NSR 
requirements  would  have  to  be 
reopened  to  incorporate  the  exduded 
requirements.  Moreover,  the  terms  and 
conditions  of  minor  NSR  permits  issued 
or  revisfed  alter  the  end  of  the  interim 
period  would  have  to  be  included  as 
appUcable  requirements  in  part  70 
permits,  even  if  the  part  70  permit  was 
originally  issued  during  the  interim 
approval  period. 

D.  Proposed  Revision  Regarding 
Effectiveness  of  Permits 

The  EPA  proposes  to  clarif>'  the 
description  in  §  7C.4(d)(2)  cbncemiug 
the  effect  of  EPA's  interim  approval  of 
a  pArt  70  program  to  expUcitly  state  that 
permits  issued  under  a  progrun^  granted 
interim  approval  are  fully  effective  for 
all  title  V  purposes.  Because  permitting 
authorities  ojierating  imder  interim 
approval  are  able  to  issue  fully  effective 
part  70  permits  to  sources,  EP.^ 
considers  those  permitting  authorities 
eligible  to  charge  all  required  permit 
fees  to  sources  in  accordance  with 
§70.9 

III.  Impacts  of  Proposal 

Consideration  of  anticipated  impact."; 
supports  today  s  proposed  revisions  to 
the  interim  approval  criteria.  The 
impacts  of  not  providing  these 
opportunities  could  include  disapproval 
of  several  operating  permits  programs, 
imposition  of  sancUons  on  permitting 
authorities,  the  promulgation  of  Federal 
programs,  delay  in  the  effective  date  of 
permitting  programs,  and  undue 
disruption  in  permitting  authority 
efforts  to  conform  to  part  70. 


IMI 


44576 


Federal  Register  /  Vol.  59.  No.  166  /  Monday.  August  29.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  166  /  Monday.  August  29,  1994  /  Proposed  Rules 


44577 


Conversely,  the  EPA  does  not  feel  there 
are  significant  adverse  effects  of  the 
actions  proposed  in  today's  notice. 

The  intenm  approval  period  during 
which  a  minor  NSR  change  could  be 
processed  under  minor  permit 
modification  procedures  or  would  not 
be  included  in  the  permit  as  an 
applicable  requirement  would  last  for 
no  more  than  the  first  2  years  of  the 
permit  issuance  transition  period.  This 
period  could  even  be  less  than  2  years 
in  that  program  modifications  needed  to 
qualify  for  full  program  approval  must 
be  fully  adopted  by  the  permitting 
authority  and  submitted  to  EPA  no  later 
that  6  months  prior  to  the  end  of  the 
interim  approval  period. 

Permit  applicaUons  for  all  sources 
subject  to  the  program  are  due  during 
the  first  year,  and  one-third  of  the 
permits  must  be  issued  during  each  of 
the  3  years  of  the  transition  period. 
These  factors  will  reduce  the  number  of 
permits  being  issued  and  also  the 
number  of  permit  modifications 
occurring  during  this  transition  period 
when  permits  are  initially  being  issued; 
therefore,  the  effect  of  the  changes  being 
proposed  today  will  be  less  significant. 
Up  to  one-half  of  the  permits  may  not 
even  be  issued  diiring  the  interim 
approval  period.  In  addition,  the 
permitting  actions  covered  by  today's 
proposal  would  only  be  those  that  are 
first  processed  through  EPA-approved 
minor  NSR  programs.  These  factors 
limit  any  programmatically  adverse 
impacts  of  today's  proposed  revisions  to 
the  interim  approval  criteria  regarding 
minor  NSR  changes,  while  at  the  same 
time  ensiuing  that  permitting 
authorities  will  not  be  delayed  in 
administering  and  implementing  their 
programs  and  issuing  federally- 
enforceable  operating  permits. 

With  respect  to  proposed  part  70 
revisions  concerning  public 
participation,  EPA  is  proposing 
elsewhere  in  today's  Federal  Register  to 
take  regulatory  action  to  revise  the  part 
70  permit  revision  process.  State  and 
local  programs  will  be  required 
generally  to  submit  revised  programs  to 
meet  the  new  requirements  no  later  than 
2  years  after  EPA  promulgates  the 
revisions  to  part  70.  There  appears, 
therefore,  to  be  little  to  gain  by  forcing 
a  State  or  local  agency  whose  program 
does  not  conform  to  the  existing  intetim 
approval  requirements  regarding  public 
participation  to  adopt  program  revisions 
that  will  shortly  thereafter  have  to  again 
be  revised  to  conform  to  revised  permit 
revision  provisions. 

In  light  of  the  proposal  to  revise  the 
permit  revision  provisions  of  part  70, 
the  disruption  and  difficulties  that 
would  be  caused  by  disapproving 


submitted  State  and  local  programs,  the 
short  diuation  and  apparent  minimal 
impact  of  today's  action,  ar.d  the 
apparent  widespread  misimderstanding 
of  the  requirements  of  the  cuirrent  rule, 
the  EPA  believes  these  proposed 
revisions  to  interim  approval  criteria  of 
part  70  are  reasonable  and  necessary. 

IV.  Action  on  Submitted  Programs 

The  EPA  realizes  that  there  are  also 
significant  transitional  issues  to  address 
in  implementing  these  changes.  Many  of 
the  current  part  70  program  submittals 
have  been  evaluated  against  the  cturent 
part  70  requirements  and  EPA  has 
proposed  an  action  as  to  their 
approvability.  In  these  notices,  EPA  has 
proposed  interim  approval  of  those 
submitted  programs  with  the  described 
minor  permit  modification  problem 
upon  the  condition  that  EPA  revise  the 
interim  approval  criteria  to  address  the 
problem.  While  these  notices  may 
assimie  a  positive  result  to  today's 
proposal,  they  avoid  the  need  to 
subsequently  re-propose  interim 
approval  if  today's  proposed  relief  were 
promulgated.  Implementation  of  part  70 
would  be  unduly  delayed  by  the  need 
for  a  second  rulemaking  process.  If 
today's  proposal  is  not  promulgated, 
EPA  may  subsequently  be  required  to 
take  alternative  action. 

The  EPA  can  grant  an  interim 
approval  for  a  period  of  up  to  2  years 
and  the  interim  approval  cannot  be 
renewed.  The  EPA  would  indicate  in 
the  interim  approval  notice  the 
discrepancy  of  the  program  with  full 
approval  requirements  of  part  70  and 
would  indicate  that  the  program  would 
have  to  be  revised  to  conform  with  part 
70  within  the  interim  approval  period 
for  full  program  approval  subsequently 
to  be  granted.  Note  that  if  part  70  is 
revised  before  the  end  of  the  period 
granted  for  interim  approval,  the 
program  granted  interim  approval 
would  most  likely  be  revised  to  meet  the 
revised  part  70. 

Permitting  authorities  would  have  to 
complete  their  program  revision  and 
submit  revised  programs  to  EPA  at  least 
6  months  prior  to  expiration  of  the 
interim  approval  to  allow  EPA  time  to 
process  the  change  and  grant  the 
program  full  approval  before  the 
expiration  of  the  interim  approval.  If  the 
permitting  authority  fails  to  take  proper 
action  to  revise  its  program  within  the 
timeframe  allowed  under  interim 
approval,  the  interim  approval  will 
expire  and  the  provisions  of  section 
502(d)  of  the  Act  regarding  sanctions 
and  EPA  imposition  of  a  Federal 
operating  permits  program  would  take 
effect. 


The  revisions  to  the  Interim  approval 
criteria  in  part  70  being  proposed  today 
would  allow  permitting  authorities  to 
proceed  with  their  programs 
expeditiously,  rather  than  requiring  EPA 
to  disapprove  the  programs  and  begin 
promulgation  of  Federal  programs.  The 
EPA  solicits  comment  on  this  approach 
and  how  best  to  address  the  concerns 
associated  with  its  implementation. 

VI.  Administrative  Requirements 

A.  Public  Hearing 

No  public  hearing  will  be  held  to 
discuss  the  proposed  regulatory 
revisions  unless  a  hearing  is  requested 
in  writing  and  sufficient  reason  for  a 
hearing  is  included  in  the  written 
request.  If  a  public  hearing  is  held,  it 
will  take  place  on  the  last  day  of  the 
public  comment  period.  Persons 
wishing  to  attend  a  hearing,  if  held, 
should  call  (919)  541-5586  to  determine 
if  a  hearing  will  be  held  and  to  obtain 
the  time  and  location.  Persons  wishing 
to  request  a  public  hearing  must  submit 
a  written  request  to  EPA  during  the 
public  comment  period  at  the  address 
given  in  the  ADDRESSES  section  of  this 
preamble. 

B.  Docket 

The  docket  for  this  regulatory  action 
is  A-93-50.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to.  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  a  means  to  identify 
and  locate  documents  so  that  they  can 
efi^ectively  participate  in  the  rulemaking 
process,  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review  (except  for 
interagency  review  materials) 
(307(d)(7)(A)).  The  docket  is  available 
for  public  inspection  at  EPA's  Air 
Docket,  which  is  listed  under  the 
ADDRESSES  section  of  this  notice. 

C.  Office  of  Management  and  Budget 
(OMB)  Review 

Under  Executive  Order  12866  (E.O. 
12866)  (58  FR  51735,  October  4, 1993). 
section  4(c),  EPA  must  judge  whether  a 
regulation  is  a  significant  regulatory 
action  which  would  precipitate  the 
requirement  to  prepare  an  assessment  of 
the  potential  costs  and  benefits  (referred 
to  as  a  Regulatory  Impact  Analysis 
(RIA))  of  the  regulatory  action.  Sections 
3(f)(l-4)  of  E.O.  12866  define 
"significant"  regulatory  actions  as  those 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 


productivity.  coiApetition.  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or   - 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  E.O.  12866. 

Today's  proposed  revisions  to  part  70 
would  simply  remove  obstructions  to 
the  implementation  of  part  70  and  State 
and  local  operating  permits  programs. 
However,  the  Agency  has  determined 
that  this  rule  is  a  "significant" 
regulatory  action  under  the  terms  of 
E.O.  12866,  sections  3(f)(l-4).  since  it  is 
closely  linked  to  the  notice  published 
elsewhere  in  today's  Federal  Register 
proposing  regulatory  revisions  involving 
several  novel  legal  and  policy  issues. 
The  EPA  has  submitted  this  action  to 
OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  wrill  be  documented 
in  the  public  record. 

D.  Regulatory  Flexibility  Act 
Compliance 

Under  the  Regulatory  Flexibility  Act. 
whenever  an  Agency  publishes  any 
proposed  or  final  rule  in  the  Federal 
Register,  it  must  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  that  describes 
the  impact  of  the  rule  on  small  entities 
(i.e.,  small  businesses,  organizations, 
and  governmental  jurisdictions).  That 
analysis  is  not  necessary,  however,  if  an 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  EPA  has  established  guidelines 
for  determining  whether  an  RFA  is 
required  to  accompany  a  rulemaking 
package.  The  guidelines  state  the 
criteria  for  determining  when  the 
number  of  affected  small  entities  is 
"substantial"  and  whether  there  is  a 
significant  impact.  The  determination  of 
significant  impact  for  small  businesses 
essentially  depends  upon  compliance 
costs,  production  costs,  and  predicted 
closures.  For  small  govenunents.  the 
determination  of  significant  impact 
depends  upon  compliance  costs, 
operating  costs,  and  recordkeeping 
costs. 


A  regulatory  flexibility  screening 
analysis  was  prepared  to  examine  the 
potential  for  significant  adverse  impacts 
on  small  entities  associated  with 
specific  permitting  provisions  of  the 
current  part  70  and  is  in  the  docket  for 
the  part  70  rulemaking  action  (Docket 
No.  A-90-33).  The  effect  of  today's 
proposal  allows  permitting  authorities 
to  proceed  with  implementation  of  their 
programs  and  would  not  create  any 
additional  impacts  on  small  businesses. 

E.  PaperH'ork  Reduction  Act 

The  information  collection 
requirements  (ICR)  for  the  part  70 
regulations  were  submitted  for  approval 
to  OMB  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An  ICR 
document  was  prepared  by  EPA  in 
association  with  the  promulgation  of 
part  70  and  a  copy  may  be  obtained 
&t)m  Sandy  Farmer,  Information  Policy 
Branch  (mail  code  2136),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  S.W..  Washington,  D.C.  20460. 
(202)  260-2740. 

Today's  proposed  regulatory  revisions 
do  not  significantly  alter  the  estimates 
in  the  original  ICR. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection.  Air 
pollution  control,  Prevention  of 
significant  deterioration.  New  source 
review.  Fugitive  emissions.  Particulate 
matter.  Volatile  organic  compounds. 
Nitrogen  dioxide.  Carbon  monoxide. 
Hydrocarbons,  Lead,  Operating  permits. 

Dated:  )uly  8.  1994. 
Carol  M.  Browner. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  70  of  title  40,  chapter  I 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Section  70.4  is  amended  by  revising 
paragraphs  (d)(2).  (d)(3)  introductory- 
text.  (d)(3)(ii).  and  (d)(3)(iv)  to  read  as 
follows: 

§  70.4    State  program  submittals  and 
transition. 

(d)«   •   • 

(2)  Interim  approval  shall  expire  on  a 
date  set  by  the  Administrator  (but  not 
later  tlian  2  years  after  such  approval). 


and  may  not  be  renewed.  Sources  shall 
become  subject  to  the  program 
according  to  the  schedule  approved  in 
the  State  program.  Permits  issued  under 
an  interim  approved  program  shall  be 
fully  effective  and  expire  at  the  end  of 
their  fixed  term,  unless  renewed  under 
a  part  70  program. 

(3)  The  EPA  may  grant  interim 
approval  to  any  program  if  it  meets  each 
of  the  following  minimum  requirements 
and  otherwise  substantially  meets  the 
requirements  of  this  part: 
»        •        •        •        • 

(ii)  Applicable  requirements.  The 
program  must  provide  for  adequate 
authority  to  issue  permits  that  assure 
compliance  with  the  requirements  of 
paragraph  (c)(1)  of  this  section  for  those 
major  sources  covered  by  the  program. 
Notwithstanding  the  preceding 
sentence,  where  a  State  or  local 
permitting  authority  lacks  adequate 
authority  to  issue  or  revise  permits  that 
assure  compliance  with  applicable 
requirements  established  exclusively 
through  an  EPA-approved  minor  NSR 
program,  EPA  may  grant  interim 
approval  to  the  program  upon  a  showing 
by  the  permitting  authority  of 
compelling  reasons  which  support  the 
interim  approval  and  that  the  program 
otherwise  substantially  meets  the 
requirements  of  this  part.  Any  part  70 
permit  issued  during  this  interim  period 
that  does  not  incorporate  minor  NSR 
requirements  shall  note  this  fact  in  the 
permit,  and  shall  indicate  how  citizens 
may  obtain  access  to  excluded  minor 
NSR  permits. , 

*  •         •        •        • 

t 

(iv)  Public  participation.  The  program 
must  provide  for  adequate  public  notice 
of  and  an  opportunity  for  public 
participation  on  draft  permits, 
reopenings  for  cause,  and  revisions  as 
required  bv  §  70.7  of  this  part,  except 
for: 

(A)  Modifications  qualifying  for  minor 
permit  modification  procedures  under 

§  70.7(e)  of  this  part  as  promulgated  July 
21,  1992;  and 

(B)  Permit  revisions  to  incorporate 
changes  subject  to  minor  NSR  or  §  61.15 
of  part  61  of  this  chapter  processed  as 
minor  permit  modifications  under 

§  70.7(e)  of  this  part  as  promulgated  July 
21.  1992. 

*  *        «        *        • 
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DEPARTMENT  OF  EDUCATION 

RIN  1840-ZA01 

Urban  Community  Service  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  priority. 

SUMMARY:  The  Secretary  proposes  a 
competitive  funding  priority  to  focus 
funds  for  new  urban  community  service 
projects  on  communities  that  have  been 
designated  as  Empowerment  Zones  or 
Enterprise  Commimities  authorized 
under  section  1391  of  the  Internal 
Revenue  Code,  as  amended  by  title  XIII 
of  the  Omnibus  Budget  Reconcihation 
Act  of  1993.  Under  the  proposed 
competitive  funding  priority,  the 
Secretary  would  award  five  (5) 
additional  points  to  an  application  that 
meets  the  priority. 

DATES:  Comments  must  be  received  on 
or  before  September  28. 1994. 
ADDRESSES:  All  comments  concerning 
the  proposed  priority  should  be 
addressed  to  Patricia  W.  Gore.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  S.W.,  Room  C-80  Portals 
Building,  Washington,  D.C.  20202-5329. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Gore.  Telephone:  (202)  260- 
3262.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPt^MENTARY  INFORMATION: 

Background  on  Empowerment  Zone 
and  Enterprise  Community  Initiative 

The  Empowerment  Zone  and 
Enterprise  Community  program  is  a 
critical  element  of  the  Adinimstiation's 
community  revitalization  strategy.  The 
program  is  a  first  step  in  rebuilding 
communities  in  America's  poverty- 
stricken  inner  cities  and  rural 
heartlands.  It  is  designed  to  empower 
people  and  communities  by  inspiring 
Americans  to  work  together  to  create 
jobs  and  opportunity. 

Under  this  program,  the  Federal 
Government  will  designate  up  to  nine 
areas  as  Empowerment  Zones  and  up  to 
95  areas  as  Enterprise  Communities  in 
accordance  with  Internal  Revenue  Code 
section  1391,  as  amended  by  title  XIII  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Pub.  L.  103-66).  To  be  eligible 
for  designation,  an  area  must  be 
nominated  by  one  or  more  local 
governments  and  the  State  or  States  in 
which  it  is  located  or  by  a  State- 
Chartered  Economic  Development 
Corporation.  A  hominated  area  must  be 
one  of  pervasive  poverty. 


unemployment,  and  general  distress, 
and  must  have  a  poverty  rate  of  not  less 
than  the  level  specified  in  section  1392 
of  the  Internal  Revenue  Code. 

In  the  Empowerment  Zone  and 
Enterprise  Community  program, 
communities  are  invited  to  submit 
strategic  plans  that  comprehensively 
address  how  the  community  would  link 
economic  development  with  education 
and  training  as  well  as  how  community 
development,  public  safety,  human 
services,  and  environmental  initiatives 
will  together  support  sustainable 
communities.  Empowerment  Zones  and 
Enterprise  Communities  will  be 
designated  by  the  Department  of 
Agricultiue  and  the  Department  of 
Housing  and  Urban  Devel(^»nent  (HUD) 
based  on  the  quality  of  their  strategic 
plans.  Designated  areas  will  receive 
Federal  grant  funds  and  substantial  tax 
benefits  and  will  have  access  to  other 
Federal  programs.  (For  additional 
information  on  the  Empowerment  Zone 
and  Enterprise  Community  program, 
contact  HUD  at  1-800-998-9999.) 

The  Elepartment  of  Education  is 
supporting  the  Empowerment  Zone  and 
Enterprise  Commimity  initiative  in  a 
variety  of  ways.  It  is  encouraging 
Empowerment  Zones  and  Enterprise 
Communities  to  use  funds  they  already 
receive  firom  Department  of  Education 
programs  (including  Chapter  1  ofTltle 
I  of  the  Elementary  and  Secondary 
Education  Act,  the  Drug-Free  Schools 
and  Communities  Act,  the  Adult 
Education  Act,  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act)  to  support  the 
comprehensive  vision  of  their  strategic 
plans.  Moreover,  the  Department  of 
Education  intends  to  give  {deferences  to 
Empowerment  Zones  and  Enterprise 
Communities  in  a  number  of 
discretionary  grant  programs  that  are 
well  suited  for  inclusion  in  a 
comprehensive  approach  to  economic 
and  community  development.  In 
addition  to  the  Urban  Community 
Service  Program  described  in  this 
notice,  the  Department  also  intends  to 
give  preferences  to  Empowerment  Zones 
and  Enterprise  Communities  in  the 
Rehabilitation  Act  Projects  with 
Industry  program.  Rehabilitation  Act 
Special  Etemonstration  Projects 
program,  the  Parent  Training  program 
and  Early  Childhood  Education  program 
under  the  Individuals  with  Disabilities 
Education  Act,  the  National  Workplace 
Literacy  Program,  and  a  variety  of 
discretionary  programs  under  the 
Elementary  and  Secondary  Education 
Act.  Notices  concerning  those  programs 
iwe  being  published  separately. 


Background  on  Urban  Community 
Service  Program 

The  Urban  Community  Service 
Program  is  authorized  under  Title  XI  of 
the  Higher  Education  Act  of  1965,  as 
amended.  The  program  is  ideally  suited 
to  play  a  key  role  in  the  Empowerment 
Zone  and  Enterprise  Community 
program  because  it  utiUzes  the  skills, 
experience,  and  resoiut»s  of  institutions 
of  higher  education  to  help  public  and 
private  organizations  devise  and 
implement  solutions  to  pressing  and 
severe  problems  in  their  urban 
communities.  The  program,  which 
makes  discretionary  grants  of  up  to  five 
years  in  length,  supports  collaborative 
projects  to  address  the  wide  range  of 
problems  that  confi-ont  urban 
communities  in  areas  such  as  workforce 
preparation,  economic  development, 
urban  poverty,  health  care  services  and 
access,  underperforming  school  systems 
and  students,  crime,  urban  housing  and 
infrastructure.  The  Urban  Community 
Service  Program  funds  may  be  used  to 
carry  out  activities  such  as  planning, 
applied  research,  training,  resource 
exchanges  or  technology  transfers, 
delivery  of  services,  or  other  activities 
that  the  lu-ban  academic  institutions  and 
community  partners  agree  are  of  high 
priority. 

Eligible  applicants  under  the  program 
include  any  nonprofit  municipal 
university,  estabhshed  by  the  governing 
body  of  the  city  in  which  it  is  located, 
and  operating  as  of  July  23. 1992.  Also 
eligible  is  any  institution  of  higher 
education  or  a  consortium  of 
institutions  with  at  least  one  member 
that  (1)  Is  located  in  an  urban  area;  (2) 
draws  a  substantial  portion  of  its 
undergraduate  students  from  the  urban 
area  in  which  it  is  located  or  from 
contiguous  areas;  (3)  carries  out 
programs  to  make  postsecondary 
educational  opportunities  more 
accessible  to  residents  of  the  urban  area 
or  contiguous  areas;  (4)  has  the  present 
capacity  to  provide  resources  responsive 
to  the  needs  and  priorities  of  the  urban 
area  and  contiguous  areas;  (5)  offers  a 
range  of  professional,  technical,  or 
graduate  programs  sufficient  to  sustain     • 
the  capacity  of  the  institution  to  provide 
these  resources;  and  (6)  has 
demonstrated  and  sustained  a  sense  of 
responsibility  to  tae  urban  area  and 
contiguous  areas  and  the  people  in 
those  areas. 

Urban  Community  Service  projects 
can  alleviate  employment,  economic, 
educational,  and  other  problems  that 
exist  in  Empowerment  Zones  and 
Enterprise  Communities.  They  bring 
another  resource — the  urban  academic 
institution— to  the  cotlaborativH  process 
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to  revitalize  communities.  These 
institutions  are  well  positioned  to  lend 
vital  support  to  this  effort. 

In  addition,  the  Urban  Commimity 
Service  Program  is  an  important  vehicle 
for  achieving  the  National  Education 
.  Goal  that  by  the  year  2000.  every  adult 
American  wall  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
program  helps  further  this  goal  by 
fostering  partnerships  between 
institutions  of  higher  education  and  the 
community  to  improve  educational 
opportunities  and  benefits  for  citizens. 
Faculty  and  students  at  institutions  of 
higher  education  are  providing 
leadership  as  well  as  direct  services 
such  as  tutoring,  mentoring,  and 
counseling  to  community  residents. 

The  Urban  Community  Service 
Program  also  will  benefit  by  establishing 
a  competitive  preference  related  to 
Empowerment  Zones  and  Enterprise 
Communities.  The  Secretary  believes 
that  the  Urban  Community  Service 
projects  are  likely  to  be  more  effective 
when  the  projects  focus  on  urban  areas 
in  which  other  coordinated  community 
revitalization  efforts  are  underway.  In 
addition,  close  coordination  of  these 
programs  at  the  local  level  will  avoid 
duplication  of  effort  and  assure  that 
resovuces  are  used  efficiently. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
final  priority. 
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PRIORITIES: 
Absolute  Priority 

Under  34  CFR  636.23  and  34  CFR 
75.105(c)(3),  the  Secretary  currently 
gives  an  absolute  preference  to 
applicants  that  propose  to  conduct  joint 
projects  supported  by  other  local.  State, 
and  Federal  programs,  The  Secretary 
may  reserve  some  or  all  of  the  funds 
available  in  any  fiscal  year  for 
applications  that  meet  the  absolute 
preference.  The  proposed  competitive 


preference  will  be  given  to  applications 
that  first  satisfy  the  absolute  preference. 

Proposed  Competitive  Priority 

Under  34  CFR  75.105(c)(2),  the 
Secretary  proposes  to  give  competitive 
preference  to  applications  that  are 
otherwise  eligible  for  funding  under  the 
Urban  Commimity  Service  Program  and 
that  meet  the  following  priority.  The 
Secretary  proposes  to  award  five  (5) 
points  to  an  application  that  meets  the 
priority.  These  points  would  be  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program.  The  Secretary  may  implemeat 
this  priority  for  fiscal  year  1995  and  for 
any  later  fiscal  year 

Projects  that  use  75  percent  or  more 
of  the  project  budget  to  address  pressing 
and  severe  problems  in  an 
Empowerment  Zone  or  Enterprise 
Community. 

The  proposed  project  under  the  Urban 
Community  Service  Program  must 
contribute  to  the  strategic  plan  of  the 
Empowerment  Zone  or  Enterprise 
Community  and  be  made  an  integral 
component  of  the  Empowerment  Zone 
or  Enterprise  Community  activities. 
ADDITIONAL  FACTOR  THE  SECRETARY 
CONSIDERS:  Under  20  U.S.C.  1136e  and 
34  CFR  636.22(a).  the  Secretary  may  . 
select  for  funding  one  or  more 
applications  of  high  quality,  other  than 
the  most  highly  rated  applications,  if  the 
Secretary  concludes  that  this  selection 
would  improve  the  distribution  of 
grants  among  applicants  throughout  the 
Nation. 

Executive  Order  12866 

This  notice  of  proposed  priority  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order  the  Secretary  has  assessed 
the  potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priority  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 
.    In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative— of  this  notice  of  proposed 


priority,  the  Secretary  had  determined 
that  the  benefits  of  the  proposed  priority 
justify  the  costs. 

The  Secretary  also  has  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  this  proposed  priority 
without  impeding  the  effective  and 
efficient  administration  of  the  program. 
INTERGOVERNMENTAL  REVIEW:  This 
program  is  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  Part  79.  The 
objective  of  the  Executive  Order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordfuice  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 
INVITATION  TO  COMMENT:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  competitive  priority. 

All  comments  submitted  in  response 
to  this  priority  will  be  available  for 
public  inspection,  during  and  after  the 
comment  period,  in  Suite  C-80,  Portals 
Building.  1280  Mar>'land  Avenue,  S.W.. 
Washington,  D.C,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations:  34  CFR 

Part  636. 

Program  Authority:  20  U.S.C.  11 38-11 36h 

Dated:  August  11.  1994. 

David  A.  Longanecker. 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc  94-21190  Filed  8-26-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  589 
[Docket  No.  93N-0467] 

Substances  Prohibited  From  Use  in 
Animal  Food  or  Feed;  Specified  Offal 
From  Adult  Sheep  and  Goats 
Prohibited  In  Ruminant  Feed;  Scrapie 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  proposes  to 
declare  that  specified  offal  from  adult 
(more  than  12  months  of  age)  sheep  and 
goats  is  not  generally  recognized  as  safe 
(GRAS)  for  use  in  ruminant  feed  and  is 
an  unapproved  food  additive  when 
added  to  ruminant  feed.  Accordingly,  in 
the  absence  of  an  approved  food 
additive  regulation  or  investigational 
exemption,  the  use  in  ruminant  feed  of 
ingredients  containing  specified  offal 
from  adult  sheep  or  goats  will  cause  the 
feeds  to  be  considered  adulterated 
within  the  meaning  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act).  FDA 
is  proposing  this  action  because  the 
specified  off^al  may  contain  the  agent 
that  causes  scrapie,  a  transmissible 
spongiform  encephalopathy  (TSE)  of 
sheep  and  goats.  In  the  United  Kingdom 
scrapie  has  been  epidemiologically 
associated  with  the  occurrence  of 
bovine  spongiform  encephalopathy 
(BSE),  another  TSE.  Because  FDA 
cannot  positively  rule  out  a  direct 
association  between  scrapie,  BSE  and 
human  TSE's,  FDA  is  proposing  this 
action  to  protect  the  health  of  animals 
and  humans. 

DATES:  Written  comments  by  November 
14, 1994.  FDA  is  proposing  that  any 
final  rule  that  may  issue  based  upon  this 
proposal  become  effective  30  days  after 
its  publication  in  the  Federal  Register). 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Honstead,  Center  For  Veteriiian>' 
Medicine  (HFV-222).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855.  301-594-1728. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Processed  tissues  from  shwrjusnd 
goats  are  used  as  ingredients  in  animal  . 
feeds.  Those  products  are  deri\c(l  fruni 


slaughter  byproducts  (slaughter 
inedibles)  and  dead,  dying,  diseased, 
and  disabled  (4-D)  animals.  The 
slaughter  inedibles  include  certain  offal 
(brain,  spinal  cord,  spleen,  thymus, 
tonsil,  lymph  nodes,  or  intestines)  that 
is  subject  of  this  proposed  rule.  Four- 
D  animals  also  contain  these  designated 
materials.  Such  materials  are  designated 
"specified  offals"  in  this  proposed  rule. 

The  Association  of  American  Feed 
Control  Officials  (AAFCO)  has 
recognized  and  defined  several  animal 
products  as  feed  ingredients  in  its 
official  publication  (Ref  1).  Products 
which  are  likely  to  contain  specified 
offal  include,  dried  meat  solubles, 
glandular  meal,  meat  meal,  meat  and 
bone  meal,  animal  byproduct  meal, 
meat  meal  tankage,  animal  digest,  bone 
ash,  bone  charcoal,  spent  bone  charcoal, 
cooked  bone  meal,  and  bone  phosphate. 

A.  Processing  Animal  Tissues  for  Feed 
Ingredients 

Generally,  feed  ingredients  from 
slaughter  byproducts  and  4-D  animals 
are  processed  by  rendering.  Rendering 
involves  cooking  the  slaughter 
byproducts  or  the  whole  carcasses  of  4- 
D  animals  at  240  to  290  'F  for  20 
minutes  to  3  hours  to  separate  oils,  fats, 
and  protein  (Ref.  2).  These  rendered 
products  are  used  as  ingredients  to 
provide  essential  nutrients  in  animal 
feed.  However,  there  are  processes  other 
than  rendering,  such  as  drying,  in  which 
slaughter  byproducts  are  manufactured 
into  feed  ingredients. 

Because  of  the  prolonged  application 
of  heat  and  the  associated 
transformation  of  the  tissues,  rendering 
is  generally  regarded  by  FDA  as  a 
process  that  ensures  that  the  ingredients 
pose  no  threat  of  disease  to  animals  or 
to  the  health  of  humans  who  consume 
animal  products  such  as  meat,  milk,  and 
eggs.  In  its  role  as  regulator  of  rendering 
practices,  FDA  has  focused  on  the 
efficacy  of  a  facility's  rendering  process 
in  the  prevention  of  disease 
transmission  and  the  prevention  of 
contamination  of  the  finished  products 
(Ref.  3).  FDA  has  no  previous  evidence 
of  a  human  or  animal  health  TSE  hazard 
or  aiiy  other  health  hazard  associated 
with  the  feeding  of  adequately  rendered 
ingredients  to  ar.imals.  Processed 
animal  byproducts  have  a  long  history 
of  safe  use  in  the  United  States  as  a 
sourt.e  of  nutrients  for  animals. 

However,  the  agent  responsible  for  the 
tran.siiiission  of  BSE  and  related  TSE 
diseases  is  not  well  characterized.  It  is 
believed  to  be  a  cattle  variant  of  the 
sheep  scrapie  agent  (Refs.  4  and  5).  As 
explained  more  fully  below, 
epidemiological  evidence  from  tln" 
Unitt-d  Kingdom  suggests  that  a  disoast 


agent  contained  in  sheep  may  have 
survived  the  rendering  process  to  cause 
BSE  in  cattle.  This  is  the  first  reported 
instance  in  which  it  is  suspected  that  a 
disease  agent  survived  rendering. 

The  occurrence  of  BSE  in  cattle  has 
not  been  shown  to  cause  a  TSE  disease 
in  humans  (Ref.  6).  On  the  other  hand, 
the  possibility  of  a  causal  relationship 
has  not  been  disproved.  BSE  has  not 
been  diagnosed  in  cattle  in  the  United 
States  (Ref.  7).  However,  sheep  scrapie 
is  present  in  the  United  States. 
Accordingly,  the  agency  believes  that 
the  potential  implications  for  humans  as 
well  as  animal  health  require  regulatory 
action  to  minimize  the  possibility  for 
the  introduction  of  the  disease  into  U.S. 
cattle.  For  reasons  described  more  fully 
below,  FDA  is  proposing  that  any  feed 
ingredient  that  contains  specified  offal 
from  adult  sheep  or  goats  is  a  food 
additive  when  added  to  the  feed  of 
ruminants. 

B.  Transmissible  Spongiform 
Encephalopathies  (TSE's) 

TSE's  are  progressively  degenerative 
central  nervous  system  (CNS)  diseases 
of  man  and  animals  that  are 
characterized  by  a  long  incubation 
period,  a  relatively  short  clinical  course 
of  neurological  signs,  and  a  100-percent 
mortality  (Ref.  8).  TSE's  are  believed  to 
be  cdused  by  abnormal  isoform  neuronal 
membrane  proteins  which  contain  no 
detectable  nucleic  acids,  are  resistant  to 
most  methods  of  sterilization,  and 
survive  severe  environmental 
conditions  such  as  360  "C  dry  heat 
(Refs.  6  and  9).  The  agent,  however,  is 
not  generally  believed  to  be  a  virus,  but 
rather  a  protein  devoid  df  nucleic  acid 
components.  Nucleic  acid  components 
are  characteristic  of  other  living 
microorganisms.  These  proteins  have 
been  termed  prions,  and  are  abnormal 
forms  of  proteins  already  present  in  all 
animals  (Refs.  10  and  11).  In  most  cases 
the  natural  route  of  exposure  to  the  TSE 
agent  is  suspected  to  be  oral,  although 
genetic  disposition  is  known  to  play  a 
role  in  some  cases  of  sheep  scrapie  and 
human  TSE  diseases  including 
Creutzfeldt-Jakob  disease,  and 
Gerstmann-Straussler  Syndrome  (Ref. 
12). 

Antemortem  diagnostic  tests  for  the 
detection  of  TSE  do  not  exist. 
Postmortem  tests  are  required  to 
confirm  suspected  TSE  cases.  The 
observation  of  histopathological  changes 
in  the  brain,  such  as  vacuolization  of  the 
brainstem,  are  positive  indicators  (Ref. 
13).  Other  diagnostic  tests  available  are 
immunohistochemical  staining  and 
imnuinohlotting  the  abnormal  protein 
(Ref.  14).  Detection  and  titration  of  the 
TSE  agfsnt  can  also  be  accomplished  by 


intracerebral  inoculation  in  mice  or 
hamsters  with  a  brain  homogenate  from 
a  suspected  animal.  After  an  appropriate 
incubation  period,  the  brain  of  die 
laboratory  animal  is  examined  for 
histopathological  changes  characteristic 
ofTSE(Ref.  15). 

1.  Sheep  Scrapie 

Scrapie  is  a  slowly  progressive, 
transmissible  disease  of  the  CNS  in 
sheep  and  goats.  Scrapie  is 
characterized  by  a  prolonged  incubation 
period  averaging  2  years,  followed  by  a 
clinical  course  of  2  to  6  months  when 
the  animal  exhibits  sensory  and  motor 
malfunction,  depression,  and  death.  The 
agent  presumably  moves  from  infected 
to  susceptible  animals  by  direct  or 
indirect  contact  and  enters  through  the 
gastrointestinal  tract.  Consequently,  its 
spread  is  both  vertical  (mother  to 
offspring  in  utero)  (Ref  16)  and 
horizontal  (direct  contact)  between 
sheep  (Ref.  15).  Early  signs  of  scrapie 
include  subtle  changes  in  behavior  or 
temperament  which  may  be  followed  by 
scratching  and  rubbing  against  fixed 
objects.  Other  signs  include  loss  of 
coordination,  weight  loss  despite  a  good 
appetite,  biting  of  feet  and  limbs,  tremor 
around  head  and  neck,  and  unusual 
walking  habits  (Ref.  17).  Since  there  is 
no  detectable  immune  response  to 
scrapie,  diagnosis  of  scrapie  in  live 
sheep  is  possible  only  when  clinical 
signs  are  evident  and  must  be  confirmed 
by  histopathology  at  postmortem  (Ref 
14). 

The  scrapie  agent  may  be  identified  in 
lymdhatic  tissue  (spleen,  thymus,  tonsil, 
and  lymph  nodes)  in  sheep  with 
preclinical  infections;  however,  in 
clinically  affected  adult  sheep,  the  agent 
is  identified  in  the  intestines,  nervous 
tissues  (brain  and  spinal  cord),  and 
lymphatic  tissues  (Ref  15).  The  brain 
has  been  shown  to  contain  by  far  the 
highest  scrapie  infectivity  of  any  body 
tissue. 

Scrapie  is  known  to  have  existed  in 
Britain,  Ireland,  France,  and  Germany 
for  over  200  years.  It  has  been  observed 
in  the  United  States  and  Canada  for 
about  50  years.  The  first  case  of  scrapie 
in  the  United  States  was  diagnosed  in 
Michigan  in  1947.  From  1947  through    ' 
January  1993,  approximately  653  flocks 
have  been  diagnosed  with  .scrapie  (Ref 
18). 

In  1993,  there  were  estimated  to  be  a 
total  of  11  miUion  sheep  in  112,000 
flocks  in  the  United  States.  At  the 
present  time,  there  are  108  known 
scrapie-infected  flocks  (flocks  with 
sheep  diagnosed  with  scrapie) 
containing  a  total  of  7,430  sheep,  and 
there  are  13  known  scrapie-source 
flo<:ks  (flocks  to  which  scrapie-infecied 


sheep  were  traced)  containing  a  total  of 
3,418  sheep  (Ref  19). 

In  the  absence  of  an  antemortem 
diagnostic  test,  it  is  not  possible  to 
establish  with  absolute  certainty  that  a 
flock  is  free  of  scrapie  infection. 
Moreover,  lack  of  reporting,  the  long 
incubation  period,  and  open  range 
husbandry  practices  in  the  western 
United  States  make  it  difficult  to  detect 
classical  clinical  signs  and  accurately 
monitor  scrapie  in  the  United  States. 

2.  Bovine  Spongiform  Encephalopathy 
(BSE) 

BSE  was  first  recognized  as  a  new 
cattle  disease  by  researchers  at  the 
Central  Veterinary  Laboratory  of  the 
British  Ministry  of  Agriculture, 
Fisheries,  and  Foods  at  Weybridge, 
England  in  November  1986.  In 
retrospect,  the  literature  indicates  that 
the  first  clinical  case  of  BSE  may  have 
been  observed  as  early  as  April  1985 
(Ref  20).  As  of  September  1993.  there 
have  been  more  than  100,000  confirmed 
cases  of  BSE  in  England,  Scotland,  and 
Wales.  In  the  United  Kingdom,  44 
percent  of  the  dairy  herds  and  9  percent 
of  the  beef  herds  are  infected  (Ref  21). 
BSE  has  also  been  reported  in  Northern 
Ireland,  the  Republic  of  Ireland, 
Switzerland.  France,  Oman,  and  the 
Falkland  Islands  (Ref  22). 

BSE  is  a  transmissible,  slowly 
progressive,  degenerative  disease  of  the 
CNS  of  adult  cattle.  This  disease  has  a 
prolonged  incubation  period  in  cattle 
following  oral  exposure  (2  to  8  years) 
and  is  always  fatal.  BSE  is  characterized 
by  abnormaUties  of  behavior,  sensation, 
posture,  and  gait.  These  signs  are 
similar  to  those  seen  in  sheep  that  are 
infected  with  scrapie.  BSE  is  associated 
with  spongiform  lesions  in  the  gray 
matter  neuropil  of  the  brainstem  and 
neuronal  vacuolization  (Ref  21).  The 
clinical  signs  usually  begin  with 
changes  in  animal  behavior  that  are 
suggestive  of  apprehension,  anxiety,  and 
fear.  There  is  increased  reaction  to 
sound  and  touch.  A  swaying  gait  is 
sometimes  coupled  with  high  stepping 
of  the  feet  and  is  most  evident  in  the 
hind  limbs.  Changes  in  the  normal 
behavior  of  the  individual  cow  may  also 
include  separation  from  the  rest  of  the 
herd  while  at  pasture,  disorientation,  or 
excessive  licking  of  the  nose  or  flanks 
(Ref  23).  The  most  common  history 
given  by  the  herdsman  was  nervousness 
or  altered  behavior  or  temperament, 
weakness  associated  with  pelvic  limb 
ataxia,  paresis,  and  loss  of  body  weight 
(Ref  24). 

In  some  animals  there  are  few  gross 
pathological  changes  at  necropsy 
associated  with  BSE  other  than  the  loss 
of  body  weight.  However,  postmortem 


histopathology  of  BSE  distinguish  it 
from  other  neurological  disbniers  (Refs. 
25  and  26). 

3.  Other  Animal  TSE's 

Transmissible  mink  encephalopathy 
(TME)  is  a  mink  disease  with  clinical 
signs  and  brain  lesions  similar  to  those 
of  sheep  infected  with  scrapie.  The 
development  of  TME  on  a  mink  farm 
that  reportedly  fed  only  cattle 
byproducts  has  led  some  to  believ^  that 
BSE  exists  at  a  low  level  in  the  United 
States  (Ref  27).  TME  is  a  rare  disease  in 
the  United  States,  with  only  5  outbreaks 
(involving  11  mink  farms)  reported  in 
the  last  50  years.  Based  on  available 
evidence,  the  U.S.  Department  of 
Agricuhure  (USDA)  has  concluded  that 
the  byproducts  from  United  States  cattle 
are  unlikely  to  have  caused  the  TME 
outbreak  on  the  mink  farm  (Ref  28). 

Other  animals  have  TSE's  with  typical 
characteristics  of  long  incubation, 
neurological  degeneration,  and  a  100- 
percent  death  rate.  These  include  elk 
and  deer  (Refs.  29  and  30),  zoo 
niminants  (Refs.  31.  32,  and  33).  and 
domestic  cats  (Refs.  34  and  35). 

C.  The  Association  Between  Scrapie  and 
BSE 

Epidemiological  studies  of  the 
outbreak  of  BSE  in  the  United  Kingdom, 
including  a  computer  simulation  of  the 
BSE  epidemic,  have  characterized  it  as 
an  extended  common-source  epidemic 
Each  case  has  been  considered  a 
primary  case  resulting  from  exposure  to 
a  single  common  source  of  infection.  It 
is  believed  that  rendered  feed 
ingredients  contaminated  with  sheep 
scrapie  and  BSE  agents  served  as  the 
common  source  of  infection.  One  study 
demonstrated  that  meat  and  bone  meal 
could  be  incorporated  into  the  cattle 
feed  in  sufficient  quantity  to  initiate 
clinical  BSE  in  some  of  the  animals  that 
consumed  the  feed  (Ref  36).  Thus  far, 
other  research  has  not  confirmed  that 
the  feeding  of  scTapie-infected  feed 
ingredients  to  cattle  produces  BSE. 
Therefore,  the  theory  that  BSE  evolved 
naturally  in  cattle  has  not  been  ruled 
out  (Ref  37).  Furthermore,  the  United 
Kingdom  studies  suggest  that  the  spread 
of  BSE  appeared  to  have  been 
exacerbated  by  the  practice  of  feeding 
ingredients  from  rendered  BSE-infected 
cattle  to  calves,  a  practice  that  was 
subsequently  banned.  Incomplete 
immediate  compliance  with  the  feeding 
ban  may  account  for  the  fact  that  some 
calves  born  after  the  ban  continue  to  be 
infected  with  BSE  has  complicated  any 
theory  of  vertical  transmission  of  the 
disease.  Maternal  transmission  has  been 
documented,  but  at  a  rate  insufficient  to 
maintain  the  epidemic  (Ref  38). 
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Investigators  have  identified  major 
risk  factors  that  apparently  contributed 
to  the  emergence  of  BSE  epidemic  in  the 
United  Kingdom  (Refs.  39  to  42).  These 
include; 

(1)  A  large  sheep  population,  relative 
to  cattle  population: 

(2)  A  high  scrapie  incidence  rate; 

(3)  The  practice  of  feeding  rendered 
products  from  BSE-infected  cattle  to 
young  cattle  at  high  amounts  (up  to  4 
percent  of  the  diet); 

(4)  The  feeding  of  greaves.  In  the 
United  Kingdom,  whole  dead  animals 
were  processed  as  a  source  of  tallow. 
The  remaining  unextracted  bone  and 
protein  solids,  termed  "greaves,"  were 
used  as  dairy  calf  feed.  The  greaves  may 
have  contained  the  BSE  agent.  This 
practice  is  not  followed  in  the  United 
States  and  has  stopped  in  the  United 
Kingdom;  and 

(5)  Changes  in  the  rendering  process. 
In  1981-1982.  the  rendering  industry  in 
the  United  Kingdom  reduced  the  use  of 
hydrocarbon  solvent  extraction  in  the 
rendering  process  (Ref.  43).  The  United 
States  rendering  industry  had  taken  this 
step  in  the  1970's.  The  appearance  of 
BSE  in  the  United  Kingdom 
approximately  3  years  after  the  change 
in  the  rendering  process  is  consistent 
with  the  2-  to  8-year  incubation  period 
of  BSE.  The  epidemiological  evidence 
has  suggested  that  changes  in  the 
solvent  extraction  process  was  the  major 
factor  responsible  for  initiating  a  BSE 
epidemic  in  the  United  Kingdom. 
Furthermore,  laboratory  tests  based  on 
intracerebral  injection  studies  in  rodents 
indicated  that  the  hydrocarbon 
extraction  method  inactivated  the 
causative  agent  while  the  heat  method 
did  not  inactivate  the  scrapie-like  agent 
present  in  rendered  animal  byproducts 
(Refs.  13  and  40).  The  heat  extraction 
method  is  the  most  common  rendering 
process  currently  in  use  world  wide. 

D.  Historical  Efforts  To  Control  BSE 

1.  United  Kingdom  Regulatory  Actions 

Regulatory  controls  taken  to  manage 
the  BSE  epidemic  in  the  United 
Kingdom  and  to  address  public  health 
concern  include:  (1)  An  action  in  June 
1988  to  make  the  disease  reportable;  (2) 
a  ban  in  July  1988  on  the  feeding  of 
ruminant-derived  protein  supplements 
to  other  ruminants;  (3)  an  order  in 
August  1988  for  the  compulsory 
slaughter  and  incineration  of  BSE 
suspect  cattle:  (4)  a  ban  in  November 
1988  on  the  human  consumption  of 
specified  offals  (including  br^n,  spinal 
cord,  thymus,  spleen,  tonsils,  and 
intestines)  of  ruminants;  and  (5)  a  ban 
in  September  1990  of  feeding  any 


ingredient  containing  specified  offals  to 
allpet  and  farm  animals. 

The  Office  Internationale  Epizootics 
(OIE)  has  supported  the  U.K.  ban  on  the 
use  of  sf>ecified  offals  and  has 
recommended  that  the  same  action  be 
taken  in  other  countries  with  a  high 
incidence  of  the  disease  (Ref.  44).  OIE 
has  recommended  that  British 
manufacturers  of  human  and  animal 
drugs  and  biologies  not  use  source 
material  from  BSE-positive  countries. 

2.  United  States  Regulatory  Actions 

The  USDA  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has  had  a 
scrapie  control  program  in  effect  since 
1952.  This  program  has  been 
responsible  for  the  relatively  low 
incidence  of  the  disease  in  Uie  United 
States.  In  December  1991,  APHIS  placed 
a  ban  on  importation  of  certain  products 
of  ruminant  origin  from  countries 
known  to  have  BSE  (56  FR  63865, 
December  6, 1991).  These  products" 
include  meat-and-bone  meal,  bone  meal, 
blood  meal,  offal,  fat,  and  glands.  In 
addition  to  prohibiting  the  materiials 
listed  above,  the  regulation  requires  that 
imported  meat  for  hiunan  or  animal 
consumption  from  the  ruminants  in  the 
Bovidae  family  (e.g.,  cattle)  be  deboned, 
with  visible  lymphatic  and  nervous 
tissue  removed;  that  it  be  obtained  from 
animals  which  have  undergone  a 
veterinary  examination  prior  to 
slaughter;  and  that  it  be  obtained  from 
ruminants  which  have  not  been  in  any 
country  in  which  BSE  has  been  reported 
during  a  period  of  time  when  that 
country  permitted  the  use  of  ruminant 
protein  in  ruminant  feed. 

In  addition  to  these  import 
restrictions,  APHIS  has  increased  its 
surveillance  efforts  to  verify  that  the 
United  States  is  free  of  BSE  and  to 
detect  the  disease  should  it  be 
introduced  into  the  United  States. 
APHIS  is  tracing  the  movement  and 
current  health  status  of  459  cattle  that 
were  imported  frtjra  United  Kingdom 
between  1981  and  1989. 

Due  to  concerns  about  BSE  in  the 
United  States,  USDA  has  implemented 
several  programs  to  monitor  United 
States  cattle.  Pathologists  at  Iowa  State 
University  and  the  National  Veterinary 
Service  Laboratories  (NVSL)  of  APHIS, 
USDA,  are  examining  bovine  brains 
submitted  to  NVSL  from  the  following 
sources:  (1)  Foreign  animal  disease 
investigations  where  suspected 
encephalitic  conditions  in  cattle  are 
reported;  (2)  Centers  for  Disease  Control 
laboratories  (specimens  that  were  found 
negative  for  raoies):  (3)  the  USDA  Food 
Safety  and  Inspection  Service 
(specimens  from  nonambulatory, 
commonly  called  downer  cows);  and  (4) 


veterinary  diagnostic  laboratories  in  the 
United  States.  Between  1989  and 
October  1993.  a  total  of  1,153  bovine 
brains  have  been  examined  and  none  of 
these  specimens  contained  lesions  with 
the  characteristics  and  distribution 
typical  for  BSE  (Ref.  45).  This  program 
is  ongoing.  Data  on  the  incidence  of 
cattle  in  the  United  States  showing 
clinical  symptoms  of  CNS  disease  that 
are  similar  to  clinical  symptoms  of  BSE 
have  shown.no  increase  during  the  past 
5  years  (Ref.  46). 

To  decrease  further  the  incidence  of 
scrapie  and  the  threat  of  BSE  in  the 
United  States,  APHIS,  in  1992,  initiated 
a  voluntary  certification  program  for 
sheep  (57  FR  58132,  December  9, 1992). 
Flocks  that  have  not  had  a  diagnosed 
case  of  scrapie  within  5  years,  or  a  case 
traced  back  to  the  flock  in  that  period, 
may  apply  for  APHIS  certification  and 
be  officially  identified  as  such.  This 
new  control  effort  provides  a 
mechanism  to  recognize  flocks  as 
scrapie-free  in  the  absence  of  a  live 
animal  diagnostic  test. 

3.  Voluntary  Ban  by  Renderers 

In  1989,  the  National  Renderers 
Association  (NRA)  and  the  Animal 
Protein  Producers  Industry  (APPI) 
recommended  to  its  members  that  they 
stop  rendering  adult  sheep  or  sheep 
offal  for  sale  as  meat  and  bone  meal  for 
inclusion  in  cattle  feed  (Ref.  47). 
Following  adoption  of  the  voluntary 
ban,  the  FDA  carried  out  a  siu^ey  of 
current  practices  in  the  United  States  for 
rendering  or  otherwise  disposing  of 
adult  sheep  carcasses  and  parts, 
specifically  head,  brain,  and  spinal 
cord.  Limited  inspections  of  rendering 
plants  were  conducted  to:  (1)  Assess 
compliance  by  United  States  renderers 
with  the  industry  imposed  voluntary 
ban  on  rendering  adult  sheep  for  cattle 
feed;  (2)  identify  rendering  plant 
practices  concerning  adult  sheep;  and 
(3)  determine  if  rendered  aduh  sheep 
protein  byproducts  were  being  sold  or 
labeled  for  use  as  feed  or  feed 
components  for  cattle.  Of  the  19  plants 
surveyed,  15  rendered  carcasses  or  offal 
of  adult  sheep.  These  15  plants 
processed  more  than  85  percent  of  the 
adult  sheep  rendered  in  the  United 
States.  Eleven  of  the  15  rendered 
carcasses  of  adult  sheep  with  heads,  7 
of  the  15  rendered  sheep  carcasses 
separately  from  other  species,  6  of  the 
15  maintained  meat  and  bone  meal  from 
adult  sheep  separate  from  meat  and 
bone  meal  from  other  species,  and  4  of 
the  15  rendered  sheep  that  had  died  of 
causes  other  than  slaughter.  Six  of  the 
11  renderers  processing  aduh  sheep 
with  heads  had  sold  meat  and  bone 
meal  to  manufacturers  of  cattle  feed;- 


thus.  the  rendering  industry's  voluntary 
ban  was  not  fully  implemented  at  the 
time  of  the  survey  (Ref.  48). 

n.  The  Regulatory  Issues 

The  term  "food"  as  defined  in  the  act 
includes  animal  feed.  Section  201  (fl  of 
the  act  (21  U.S.C.  321(f))  defines  food  as 
"articles  used  for  food  or  drink  for  man 
or  other  animals"  and  "articles  used  for 
components  of  any  such  article." 
Furthermore,  any  substance  whose 
intended  use  results  or  may  reasonably 
be  expected  to  result  in  its  becoming  a 
component  of  food  is  a  food  additive 
unless,  among  other  things,  it  is  GRAS 
or  is  the  subject  of  a  prior  sanction. 
Section  402(a)(2KC)  of  the  act  (21  U.S.C. 
342(a)(2)(C))  deems  food  adulterated  "if 
it  is,  or  it  bears  or  contains,  any  food 
additive  which  is  unsafe  within  the 
meaning  of  section  409  •  •  •  ."  Under 
section  409(a)(2)  of  the  act  (21  U.S.C. 
348(a)(2)),  a  food  additive  is  unsafe 
unless  a  food  additive  regulation  or  an 
exemption  is  in  effect  with  respect  to  its 
use  or  its  intended  use. 

A  food  additive  regulation  is 
established  by  the  submission  and 
approval  of  a  food  additive  petition,  as 
provided  in  21  CFR  571.1,  or  on  FDA's 
initiative  as  provided  in  §  570.38  (21 
CFR  570.38).  The  Commissioner  of  Food 
and  Drugs  (the  Commissioner),  on  his 
owm  initiative  or  at  the  request  of  aii 
interested  party,  may  propose  to 
determine  that  a  substance  intended  for 
use  in  animal  feed  is  not  GRAS  and  is 
a  food  additive  subject  to  section  409  of 
the  act  and  §  570.38.  Subsequent  to  the 
publication  of  such  a  proposal  and  after 
consideration  of  public  comments,  the 
Commissioner  may  issue  a  final  rule 
declaring  the  substance  to  be  a  food 
additive  and  require  discontinuation  of 
its  use  except  when  used  in  compliance 
with  a  food  additive  regulation. 

A.  GRAS  Determination 

A  determination  that  a  substance 
added  directly  or  indirectly  to  a  food  is 
GRAS  is  generally  based  on  specific 
information  regarding  the  composition 
of  the  substance,  its  use,  method  of  - 
preparation,  inethods  for  detecting  its 
presence  in  food,  and  information  about 
its  functionality  in  food  (21  CFR  570.35) 
as  determined  by  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  the  safety  of  such  a  substance. 
A  substance  added  to  food  becomes 
GRAS  as  the  result  of  a  common 
understanding  about  the  substance 
throughout  the  scientific  community 
familiar  with  safety  of  such  substances. 
The  basis  of  expert  views  may  be  either 
scientific  procedures,  or,  in  the  case  of 
a  substance  used  in  food  prior  to 
January  1, 1958,  experience  based  on 


common  use  in  food  (§  570.30(a)  (21 
CFR  570.30(a))). 

General  recognition  of  safety  through 
experience  based  on  common  use  in 
food  prior  to  January  1, 1958,  may  be 
determined  without  the  quantity  or 
quality  of  scientific  studies  required  for 
the  approval  of  a  food  additive 
regulation.  However,  substances  that  are 
GRAS  based  on  such  use  must  be 
currently  recognized  as  safe  based  on 
their  pre-1958  use.  (See  United  States  v. 
Natemco,  553  F.2d  1138  (8th  Cir.  1977): 
compare  United  States  v.  Western 
Serum,  666  F.2d  335  (9th  Cir.  1982).)  A 
recognition 'of  safety  through  common 
use  is  ordinarily  to  be  based  on 
generally  available  data  and  information 
(§  570.30(c)).  An  ingredient  that  was  not 
in  common  use  in  food  prior  to  January 
1, 1958,  may  achieve  general 
recognition  of  safety  only  through 
scientific  procedures. 

General  recognition  of  safety  based 
upon  scientific  procedures  requires  the 
same  quantity  and  quality  of  scientific 
evidence  as  is  required  to  obtain 
approval  of  a  food  additive  regulation 
for  the  ingredient  (§  570.30(b):  United 
States  v.  Naremco,  supra,  553  F.2d  at 
1143).  A  substance  is  not  GRAS  if  there 
is  a  genuine  dispute  among  experts  as 
to  its  recognition  {An  Article  of  Drug 
*  *  *  Furestrol  Vaginal  Suppositories, 
251  F.  Supp.  1307  (N.D.  Ga.  1968).  aff'd 
415  F.2d  390  (5th  Cir.  1969)).  Further, 
general  recognition  of  safety  through 
scientific  procedures  must  be  based 
upon  published  studies  {United  States 
v.  Articles  of  Food  and  Drug  Colitrol  80 
Medicated.  372  F.  Supp.  915  (N.D.  Ga. 
1974),  aff'd,  518  F.2d  743,  747  (5th  Or. 
1975)),  so  that  the  results  are  generally 
available  to  experts.  It  is  not  enough,  in 
attempting  to  establish  that  a  substance 
is  GRAS,  to  establish  that  there  is  an 
absence  of  scientific  studies  that 
demonstrate  the  substance  to  be  unsafe; 
there  must  be  studies  that  show  the 
substance  to  be  safe  {United  States  v.  An 
Article  of  Food,  752  F.2d  11, 15  {1st  Cir. 
1985)). 

Conversely,  a  substance  may  be 
ineligible  for  GRAS  status  if  studies 
show  that  the  substance  is,  or  may  be, 
unsafe.  This  is  true  whether  the  studies 
are  published  or  unpublished  (50  FR 
27294  at  27296.  July  2. 1985).  If  there 
are  studies  that  tend  to  support  a 
finding  that  a  particular  substance  is 
GRAS.  but  also  studies  that  tend  to 
support  a  contrary  position,  the  confiict 
in  the  studies,  just  as  a  conflict  in  expert 
opinion,  may  prevent  the  general 
recognition  of  the  safe  use  of  the 
substance. 


B.  Food  Additive  Status  of  Specified 
Offal  From  Adult  Sheep  and  Goats 

The  agency  recognizes  that  the 
processed  slaughter  byproducts  and  4- 
D  adult  sheep  and  goats  have  a  long 
history  of  use  in  animal  feeds  without 
known  adverse  effects.  However,  the 
evidence  for  the  development  of  a  new 
pattern  of  disease  transmission  now 
indicates  that  these  ingredients  can  no 
longer  be  categorically  regarded  as  safe. 
The  agency  believes  that  the 
epidemiological  evidence  linking  the 
occurrence  of  BSE  in  ruminants  with 
the  feed  ingredients  containing 
specified  offal  from  adult  sheep  and 
goats  precludes  any  claim  of  reliance 
upon  a  general  recognition  of  safety  as 
a  sufficient  basis  for  the  continued  use 
of  these  specified  offals  in  food. 

The  agency  reached  this  conclusion  in 
light  of  the  findings  regarding  a  possible 
mechanism  for  the  transmission  of  BSE 
to  ruminants  as  a  result  of  feed 
ingredients  containing  specified  offal 
from  scrapie-infected  adult  sheep  and 
goats,  as  discussed  in  section  I.B.  of  this 
document.  FDA  cannot  determine  what 
level  of  feed  ingredients  from  processed 
adult  sheep  and  goat  products,  if  any,  is 
safe  in  ruminant  feed. 

A  search  of  the  scientific  literature 
did  not  reveal  information  that  would 
provide  a  basis  for  the  GRAS  status  of 
feed  ingredients  derived  from  processed 
adult  sheep  or  goat  slaughter 
byproducts.  Nor  is  the  agency  aware  of 
a  prior  sanction  for  any  feed  products 
that  contain  these  products. 

In  view  of  the  above,  FDA  has 
preliminarily  concluded  that  the 
addition  of  sp)ecified  offal  to  ruminant 
feed  constitutes,  in  light  of  the 
epidemiological  evidence  about  BSE, 
the  use  of  an  unapproved  food  additive. 
A  regulation  for  the  use  of  processed 
adult  sheep-  and  goat-specified  offal  in 
ruminant  feed  is  not  in  effect.  Therefore, 
it  is  FDA's  preUminary  conclusion  that 
any  ruminant  feed  that  contains  such  an 
ingredient  is  adulterated.  Accordingly, 
FDA  is  proposing  to  list  specified  offal 
from  sheep  or  goat  over  12  months  of 
age  in  21  CFR  Part  589— Substances 
Prohibited  From  Use  in  Animal  Food  or 
Feed. 

III.  Description  of  the  Proposed  Rule 

The  proposed  rule  would  prohibit  use 
of  any  feed  ingredient  containing 
specified  offal  from  sheep  and  goats 
over  12  months  of  age  in  ruminant  feed. 
Specified  offal  is  defined  as  any  tissue 
from  the  brain,  spinal  cord,  spleen, 
thymus,  tonsil,  lymph  nodes,  or 
intestines  (duodenum  to  anus, 
inclusive)  of  sheep  or  goats,  or  any 
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processed  product  that  is  reasonably 
expected  to  contain  specified  offal. 

A  Exclusion  of  Sheep  and  Goats  Under 
12  Months 

The  excJusion  of  animal  tissues  from 
young  animals  is  based  on  the 
observation  that  sheep  less  than  12 
months  old  rarely  exhibit  clinical 
symptoms  of  scrapie,  although  a  few 
cases  have  been  reported  in  sheep  as 
young  as  7  months  (Ref.  49). 
Historically.  APHIS  scrapie  regulations 
and  indemnity  programs  have  used  a 
12-month  cutoff  for  eligible  adult  sheep. 
The  NRA  and  APPI  voluntary  ban  on 
rendering  sheep  for  cattle  feed  also  used 
a  12-month  cutoff  for  high-risk  sheep. 
The  median  age  of  onset  of  clinical 
scrapie  is  3  1/2  years,  and  82  percent  of 
sheep  died  of  scrapie  between  the  ages 
of  2  and  5  years  (Ref.  14).  Based  on  all 
of  the  available  data,  the  agency  has 
tentatively  concluded  that  any  ruminant 
feed  ingredients  derived  from  sheep  and 
goats  under  12  months  of  age  represent 
a  minimal  risk  of  exposure  to  the 
scrapie  agent.  The  agency  invites 
comment  on  the  exclusion  of  sheep  and 
goats  less  than  12  months  old  from  the 
proposed  ban. 

B.  Inclusion  of  Goats 

Scrapie  is  a  disease  which  may  affect 
both  sheep  and  goats.  However,  in  the 
United  States  only  four  cases  havei)een 
diagnosed  in  goats  (Ref.  18).  All  four 
goats  were  raised  with  sheep  flocks  in 
which  sheep  scrapie  was  present.  Even 
though  the  number  of  reported  cases  in 
goats  is  low,  there  may  be  a  substantial 
number  of  cases  undiagnosed  and 
unreported.  Because  of  the  possibility  of 
unreported  scrapies  in  goats.  FDA  is 
proposing  to  include  adult  goats  in  this 
regulation.  The  agency  invites  comment 
on  the  inclusion  of  adult  goats  in  the 
proposed  rule. 

C.  Exemption  of  APHIS-Certified  Flocks 

FDA  has  considered  exempting  adult 
sheep  and  goats  from  one  or  more 
categories  of  APHIS-certified  flocks 
from  this  prohibition.  This  would 
provide  added  incentive  for  producers 
to  enroll  in  the  certification  program. 
On  the  other  hand,  such  exclusion 
could  cause  enforcement  difficulties, 
because  of  the  need  for  separate 
identification  of  sheep  and  goats  from 
certified  flocks.  The  agency  has 
tentatively  decided  not  to  exempt 
.specified  offal  from  certified  flocks. 
However,  the  agency  invites  comment 
on  this  issue,  and  will  consider  adding 
the  exclusion  to  the  final  rule. 


D.  Suntmary  of  the  Basis  for  FDA 
Regulation 

Epidemiological  studies  in  the  United 
Kingdom  indicate  that  feeding  calves 
products  containing  feed  ingredients 
processed  from  sheep  infected  with 
scrapie  initiated  BSE  in  cattle.  Scrapie- 
infected  sheep  flocks  are  present  in  the 
United  States,  and  the  scrapie  agent  is 
known  to  survive  the  rendering 
procedures  currently  in  use.  A  1992 
FDA  survey  showed  that  renderers  have 
not  complied  fiilly  with  their  voluntary 
ban  on  salting  rendered  adult  sheep 
products  for  u.se  in  cattle  feed.  Thus,  to 
help  prevent  a  BSE  outbreak  in  the 
United  States,  regulation  and 
enforcement  are  needed  to  ensure  that 
feed  ingredients  made  from  specified 
offal  derived  from  processed  slaughter 
inedibles  and  carcasses  of  adult  sheep 
and  goats  are  not  used  in  ruminant  feed. 
The  agency  has  considered  whether  to 
impose  a  broader  ruminant-to-ruminant 
ban,  i.e.,  a  restriction  on  feeding  to 
cattle  and  other  ruminants  the  specified 
offal  from  all  ruminants  rather  than  just 
from  sheep  and  goats.  The  purpose  of  a 
ruminant-to-ruminant  ban  would  be  to 
prevent  the  spread  of  BSE  between 
cows.  Since  no  case  of  BSE  has  been 
documented  in  the  United  States  under 
the  extensive  monitoring  described  in 
section  I.D.2.  of  this  document,  the 
agency  has  determined  that  a  broader 
ruminant-to-ruminant  ban  is  not 
warranted  at  this  time.  If,  and  when. 
BSE  is  documented  in  the  United  States, 
the  agency  will  reevaluate  this 
determination. 

While  controlled  scientific  studies 
have  not  established  a  definitive 
association  between  scrapie  and  BSE, 
epidemiologic  studies  have  linked  the 
feeding  of  scrapie  infected  feedstuffs  to 
cattle  with  the  occurrence  of  BSE. 
Therefore,  the  agency  believes  the 
action  set  forth  in  this  proposal  is 
warranted  to  minimize  the  potential  risk 
that  scrapie  from  sheep  and  goats  may 
result  in  the  introduction  of  BSE  to 
cattle  In  the  United  States  in  .light  of  the 
impact  that  BSE  may  have  on  animal 
and  human  health.  The  agency's 
proposal  is  consistent  with  action  taken 
by  APHIS.  USDA  to  reduce  the  risk  that 
BSE  will  occur  in  the  United  States  by 
eliminating  scrapie  from  U.S.  sheep. 

rv.  Environmental  Impact 

FDA  has  carefully  considered  the 
potential  environmental  effects  of  this 
proposed  rule  and  has  concluded  that 
the  proposed  rule  will  not  have  a 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required.  FDA's 
iinding  of  no  significant  impact  (FONSI) 


and  the  evidence  supporting  that 
finding,  contained  in  an  environmental 
assessment  (EA)  prepared  under  21  CFR 
25.31.  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday.  FDA  invites  comments 
and  submission  of  data  concerning  the 
EA  and  FONSI. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
propased  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  .safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Based  on  a  study  conducted  for 
the  agency  by  the  Eastern  Research 
Group  (ERG),  a  private  consulting  firm, 
FDA  has  determined  the  annual  costs  of 
the  proposed  regulation  to  the  affected 
industries.  FDA  estimated  the  annual 
loss  of  revenues  to  the  sheep  ranching 
and  goat  ranching  industries  to  be 
$2,400,000  and  $1,500,000.  respectively. 
FDA  further  estimated  the  decrease  in 
profits  to  the  slaughtering  and  rendering 
industries  due  to  the  decline  in 
slaughtering  and  rendering  activities  to 
be  $356,000  per  year.  Additional 
disposal  costs  to  slaughterers  are 
estimated  to  range  from  $111,000  to 
$166,000  per  year.  The  effects  of  the 
proposed  regulation  on  feed 
manufacturers  are  believed  to  be 
negligible.  Therefore,  the  agency  * 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and.  under  the  Regulatory*  Flexibility 
Act,  no  further  analysis  is  required. 

A  copy  of  the  ERG  report  supporting 
these  determinations  is  on  file  with  the 
Dockets  Management  Branch  (address 
above). 
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VII.  Comments 

Interested  persons  may,  on  or  before 
November  14,  1994.  submit  comments 
lo  the  Dockets  Management  Branch 
(address  above)  written  comments 
regarding  this  proposal.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  niuy  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

List  of  Subfects  in  21  CFR  Part  589 

Animal  feeds,  Animal  foods.  Food 
additives. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  589  be  amended  as  follows: 

PART  589— SUBSTANCES 
PROHIBITED  FROM  USE  IN  ANIMAL 
FOOD  OR  FEED 

1.  The  authority  cit.ntion  for  21  CFR 
part  589  continues  to  read  as  follou.s: 
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Auth«rily:  Sees.  201 .  402.  409.  701  of  th« 
Federal  Food.  Drug,  and  Cbsmetic  Act  (21 
U.S.C  321.  342,  348.  371). 

2.  New  §  589.2000  is  added  to  subpart 
B  to  read  as  follows: 

r 
f  569.2000    Specified  attat  from  si>eep  and 
goats  over  12  months  otd. 

(a)  The  Food  and  Drug  Administration 
has  determined  that  specified  ofTal  h-om 
sheep  and  goats  over  12  nwnths  old  is 
not  generally  recognized  as  safe  for  use 
in  ruminant  feed  and  is  a  food  additive 
subject  to  section  409  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  {the  act). 
The  Food  and  Drug  Administration  has 
determined  that  specified  ofiol  from 


sheep  and  goats  over  12  months  old  is 
not  prior  sanctioned  for  use  in  ruminant 
feed.  In  the  absence  of  a  regulation 
providing  for  its  safe  use  as  d  food 
additive  imder  section  409  of  the  act, 
the  use  in  ruminant  feed  of  ingredients 
containing  specified  offal  from  sheep 
and  goats  over  12  months  old  causes  the 
feed  to  be  adulteroted  and  in  violation 
of  the  act,  unless  it  is  subject  to  an 
effective  notice  of  claimed  exemption 
for  a  food  additive  under  §  570.17  of  this 
chapter. 

(b)  For  purposes  of  this  part,  the  term 
"specified  offal"  means  any  tissue  firora 
the  brain,  spinal  cord,  spleen,  thymus. 


tonsil,  lymph  nodes,  or  intestines 
(duodenum  to  anas,  inclusive)  of  sheep 
or  goats  or  any  processed  product  that 
is  reasonably  expected  to  contain 
"specified  offal.  Processed  products  that 
may  contain  Specified  offal  include,  but 
are  not  limited  to.  meat  meal,  meat  and 
bone  meal,  animal  byproduct  meal, 
meat  byproducts,  glandular  meal,  and 
cooked  bone  meal. 

Dated:  August  16,  1994. 
Linda  A.  Suydam. 

Interim  Deputy  Commissioner  for  Operations. 
|FK  Doc.  94-21278  Filed  8-2(>-^94:  8:45  ami 
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SUMMARY:  The  Food  and  Dmg 
Administration  (FDA)  is  publishing  the 
texts  of  four  letters  it  recently  is,sued  to 
manufarturers  of  FDA-regulated 
produrts  requesting  that  bovine-derived 
materials  from  certain  cattle  not  be  used 
in  the  manufaciure  of  FDA-regulated 
products  intended  for  humans  or 
animals.  FDA  believes  that  bovine 
spongiform  enc^alopatby  (BSE),  a 
neurological  disease  of  bovine  animals, 
is  a  concern  in  the  manufacture  of  FDA- 
regulated  products.  FDA  believes  that 
precautionary  measures  will  redu<;e 
potential  risk  of  exposure  to,  or 
transmission  of,  the  agents  that  i:ause 
BSE  in  cattle.  FDA  is  publishing  the 
texts  of  the  four  letters  at  the  end  of  this 
document  in  addition  to  mailing  them 
directly  to  manufacturers. 

FOR  FURTHER  (NFORMATTON  CONTACT: 
For  dietary  supplements  and 
cosmetics:  Elisa  L.  Elliot,  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-22),  Food  and  Drug 
Administration,  200  C  St.  SVV., 
Washington.  DC 20204,  202-205- 
5140. 
For  medical  devices:  Kiki  B.  Hellman, 
Center  for  Devices  and  Radiological 
Heahh  (HFZ-113J,  Food  and  Drug 
.  Administration,  560fl  Fishers  Lane, 
Rockville,  MD  20857,  301-443- 
71.58. 
For  human  drugs:  Gayle  R  Dolechek. 
Center  for  Drug  Evaluation  and 
Research  (HFD-335),  Food  and 
Drug  Administration,  7520  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
0104. 
For  biological  products:  Timothy  VV. 
Beth,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
635),  Food  and  Drug 
Administration,  1401  Rof;kville 
Pike,  Rockville,  MD  20852-1448, 
301-594-3074. 
For  veterinary  drugs:  VVilKam  C. 
Keller,  Center  for  Veterinary 
Medicine  (HFV-210),  Food  and 
Drug  Administration,  7508  Standish 
PL,  Rockville,  MD  20855,  301-594- 
1722. 
For  animal  feeds:  John  P.  Hohstead, 
Center  for  Veterinary  Medicine 
(HFV-222),  Food  and  Dn»g 


Administration,  7500  Standish  PL, 
Rockville,  MD20855,  3ai-594- 
•     1728. 

For  information  on  countries  with 
BSE:  Harvey  Kryder,  U.S. 
Department  of  Agriculture,  Ar»imal 
and  Plant  Health  Inspection 
Service,  Federal  BIdg.,  rra.  757, 
6506  Belcrest  Rd.,  Hyattsville,  MD 
20782,301-436-7885. 
SUPPLEMENTARY  MFOMMTIOII:  FDA  has 
■    recently  issued  four  letters  requesting 
that  bovine-derived  materials  from 
cattle  that  have  resided  in,  or  origiHated 
from,  countries  designated  by  the  U.S. 
Etepartment  of  Agriculture  (USDA), 
Animal  and  Plant  Health  InsjMjction 
Service  (APHIS),  as  countries  where 
BSE  exists,  not  be  used  in  tlie 
manufacture  of  FDA-regulated  products 
intended  for  humans  or  animals.  A 
letter  dated  November  9,  1992,  was 
issued  to  manufacturers  of  dietary 
supplements.  A  letter  dated  December 
17.  1993,  was  issued  to  manufacturers  of 
.  human  drugs,  biologies,  and  medical 
devices.  (With  respect  to  the  De«;ember 
17  letter,  the  agency  has  subsequently 
clarified  that  FDA  does  not  object  to  the 
use  of  bovine-derived  materials  from 
BSE-countries  in  the  manufacture  of 
pharmaceutical  grade  gelatin  at  this 
time.)  A  letter  dated  August  17, 1994, 
was  issued  to  manufacturers  of  FDA- 
regulated  products  for  animals.  A  letter 
dated  Augu.st  17,  1994,  was  issued  to 
manufacturers  and  importers  of  dietarj' 
supplements  and  cosmetics. 

BSE  is  a  neurological  disease  of 
bovine  animals.  USDA  has  regulations 
that  prohibit  and  restrict  the 
importation  of  certain  animal  product; 
and  animal  byproducts  from  ruminants 
that  have  been  in  countries  wliere  BSE 
exists.  These  countries  are  designated 
by  USDA  and  listed  in  9  CFR  94.18. 

The  BSE  agent  is  extremely  resistant 
to  traditional  forms  of  processing  and 
sterilization.  The  disease  was  first 
identified  in  1986.  Since  that  time,  over 
100,000  cattle  in  Great  Britain  have 
either  died  or  been  destroyed  as  a  result 
of  BSE  infection.  At  the  present  time, 
BSE  is  not  known  to  exist  in  the  United 
States.  The  disease  is  not  known  to  be 
contagious  by  direct  transmission. 

BSE  is  a  neurological  disease 
classified  as  a  transmissible  spongiform 
encephalopathy  (TSE),  and  is  similar  to 
other  TSE's  such  as  scrapie  in  sheep  and 
Creutzfeldt-Jakob  disease  (CJD)  in 
humans.  Its  continued  spread  within 
countries  where  BSE  exists  appears  to 
be  through  the  use  of  feed  containing 
protein  and  other  products  from 
ruminants  infected  with  BSE.  In  the 
United  Kingdom,  scrapie  in  sheep  has 
been  epidemiologically  associated  with 


the  occurrence  of  BSE  in  cattle.  Scrapie 
in  sheep  is  known  to  have  existed  in 
Britain,  Ireland,  France,  and  Germany 
for  over  200  years  and  has  been 
observed  in  the  United  States  and 
Canada  for  about  50  years.  Because  FDA 
cannot  positively  rule  out  a  direct 
association  between  scrapie  and  BSE, 
FDA  is  proposing  elsewhere  in  this 
issue  of  the  Federal  Register  to  prehifeit 
the  use  in  ruminant  feed  of  specified 
offal  from  adult  sheep  and  goats. 

CJD  is  a  rare  neurologicaldisease  of 
humans  that  has  similarities  to  BSE  in 
cattle.  The  cause  of  CJD  is  unknown 
except  in  a  few  cases  of  specific  genetic 
mutations  and  iatrogenic  CJO  in  the  case 
of  CJD-contaminated  growth  hormone 
injections,  dura  mater  grafts,  and 
corneal  transplants.  Even  though  then; 
is  no  direct  evidence  supporting  an 
association  between  BSE  and  human 
disease,  FDA  believes  that  it  is  prudent 
to  reduce  any  potential  risk  of  human 
exposure  to  the  BSE  ^ent. 

The  purpose  in  issuing  these  four 
letters  is  to  request  that  bovine-derived 
materials  from  cattle  that  have  resided 
in  or  originated  from  USDA -designated 
BSE  countries  not  be  used  in  the 
manufacture  of  FDA-regulated  produits 
intended  for  humans  or  animals.  Meat 
(i.e.,  skeletal  muscle)  is  not  covered  by 
these  letters.  For  guidance  on 
importation  of  meat  and  other  USDA- 
regulated  products,  refer  to  Title  9  of  the 
Code  of  Federal  Renulations. 

The  text  of  the  November  9,  1992, 
letter  to  manufacturers  of  dietary 
supplements  follows: 
November  9.  1992 
D<«r  Manufacturer  of  Dietary  .Stipplmnonts: 

In  a  series  of  recent  meetings, 
reproscntatives  of  the  dietary  •wipplem»>nl 
industry  have  suggested  that  if  FDA  has 
conomis  involving  dietary  snipplom4rnt 
pnMiucts,  it  should  coimnunirate  its  ron<t«rns 
(liroctjy  to  the  industry.  We  agree  thai  this  is 
a  reasonable  and  appropriate  sugR»»sfi«in. 
Therefore,  I  wish  to  bring  a  matter  of  some 
importance  to  FDA  to  your  attention.  I  wotild 
like  to  share  with  you  FDA's  concerns 
ri^arding  the  marlieting  of  certain  nutrifiona* 
supplements.  We  have  become  aware  that 
some  supplements  contain  brain,  nervous 
tissue,  or  glandular  materials  from  a  variety 
of  animal  species,  inchiding  bovin«  (oxen, 
bef!f)  and  ovine  (sheep)  species.  We  are 
concerned  that  some  amount  of  these 
materials  may  have  come  from  countries 
exptiriencing  Bovine  Spongiform 
Encephalopathy  (BSE)  in  the  case  of  bovine 
tissues,  or  scrapie  in  tb«  case  of  ovine  tissues. 

As  you  may  know,  BSE  is  an  infectious 
neurologic  disorder  of  cattle,  and  is  prevalent 
in  certain  parts  of  the  world  ("BSE 
countries").  Scrapie  is  a  spongiform 
encephalopathy  of  sheep,  and  is  a  disease 
that  is  endemic  iu  many  parts  of  the  world, 
including  the  United  States,  h  is  believed 
that  the  rapid  spread  of  BSE  among  ajiiniais 
in  threat  Britain  was  caused  by  inadequately 


JMI 


44592 


Federal  Register  /  Vol.  59.  No.  166  /  Monday.  August  29.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  166  /  Monday,  August  29,  1994  /  Notices 


44593 


rendered,  scrapie  agent-containing  material 
being  fed  to  cattle.  Thus,  it  is  suggested  that 
BSE  is  the  clinical  manifestation  of  scrapie  in 
cattle.  It  is  further  suggested  that  cattle 
became  infected  by  the  orogastric  route.  Both 
scrapie  and  BSE  are  classified  as 
transmissible  spongiform  encephalopathies. 
The  causal  agent  is  unknown,  but  suspected 
to  be  an  agent  known  variously  as  "prion." 
"virino."  "unconventional  virus."  or  "slow 
virus."  That  these  agents  can  infect  across 
species,  and  infect  primates,  has  been 
demonstrated  ref>eatedly  in  laboratory 
studies. 

Although  cases  are  rare,  spongiform 
encephalopathies  can  affect  humans,  most 
notably,  Creutzfeldt-Jakob  Disease  (CJD).  OD 
is  a  rare  disease,  its  incidence  being  about  1 
case  per  million  population.  It  is  100%  fatal. 
Human-to-human  transmission  by  iatrogenic 
mesins  (e.g..  contaminated  neurosurgical 
instruments,  corneal  and  dura  mater 
implants,  human  growth  hormone  injections) 
has  been  documented.  Th&possibility  of 
transmission  of  animal  spongiform 
encephalopathy  agents  to  humans  from 
consumption  of  animal  brains  from  a  variety 
of  species,  such  as  squirrel,  goat,  sheep,  and 
hogs,  and  from  consuiAption  of  sheep's 
eyeballs  has  been  examined  in  the  past. 
Although  proof  of  such  dietary  transmission 
is  lacking,  some  suspicions  remain.  The 
rarity  of  the  disease,  coupled  with  what  is 
believed  to  be  a  long  onset  time  (median  -  13 
years),  make  more  precise  epidemiological 
studies  extremely  difficult.  Additionally, 
there  may  be  a  genetic  or  other  susceptibility 
in  some  individuals. 

FDA  has  recently  been  involved  in 
investigating  a  consumer  complaint 
involving  a  confirmed  case  of  C|D.  It  is 
standard  procedure  for  FDA  to  follow-up  on 
all  consumer  complaints  involving  death  or 
serious  injury.  In  the  course  of  this 
investigation.  FDA  learned  that  the  woman 
had  taken  a  bovine  tissue-containing  dietary 
supplement.  Although,  at  the  present  there  is 
no  basis  to  conclude  that  this  supplement 
played  any  role  in  causing  this  disease,  FDA 
and  NIH  have  decided  that  it  is  prudent  to 
further  investigate  this  matter.  Therefore. 
Imth  agencies  have  begun  to  conduct 
too}>erative  studies  to  determine  whether 
nutritional  supplements  containing  brain, 
nervous  tissue  or  glandular  materials  from 
bovine  and  ovine  species  might  be  linked  to 
human  spongiform  encephalopathies. 

In  1991.  the  United  States  Department  of 
Agriculture  published  a  rule  (9  CFR  95.4} 
which  prohibits  imports  of  various  tissues 
and  organs  from  ruminants  in  countries 
where  BSE  exists.  Similar  prohibitions  have 
been  in  place  for  scrapie  for  many  years.  The 
concern  addressed  by  the  rules  was  that  BSE 
-  or  scrapie-containing  materials  may  find 
their  way  into  cattle  or  sh«fcp  in  the  I  !.S. 
Nevertheless.  FDA  feels  that  the  principh; 
embodied  in  the  USDA  nile  is  an  appropriate 
standard  for  tissues,  organs,  glands,  and 
procijssed  extracts  from  these  articles  insofar 
as  they  may  be  us<;d  for  human  food, 
including  in  supplement  form. 

FDA  is  requesting  that  you  investigate  the 
source  of  your  neural  and  glandular  tissuo(s) 
or  tissue  extracts  of  bovine  or  ovine  species 
to  detejinine  if  they  are  being  produced  in 


known  BSE  countries  or  from  flocks  in  which 
scrapie  may  be  present.  We  would 
recommend  that  you  reformulate  your 
products  using  neural  or  glandular  tissues 
that  you  are  assured  are  BSE  or  scrapie  free. 
We  suggest  within  the  next  two  months,  that 
you  gather  information  and  determine  the 
source  of  bovine  or  ovine  materials  used  in 
your  product(s).  If  you  use  bovine-derived 
materials  in  your  product(s),  we  suggest  that 
you  develop  a  plan  to  assure,  with  a  high 
degree  of  certainty,  that  there  is  no 
possibility  that  materials  of  bovine  origin  are 
being  supplied  by  BSE  countries,  either 
directly  or  indirectly.  If  you  use  ovine 
materials  in  your  pro{luct(s).  we  suggest  that  . 
you  also  develop  a  similar  plan  forassuring 
that  these  tissues  are  from  scrapie-free 
animals.  We  fully  recognize  that  there  is  no 
proven  link  between  BSE  or  scrapie,  and 
human  disease,  but  given  the  devastating 
consequences  of  human  spongiform 
encephalopathies  such  as  CJD.  we  believe 
that  our  request  is  a  prudent  step  at  this  time. 

FDA  requests  that  you  communicate  your 
plan(s)  to  us  once  you  have  developed  them. 
We  recognize  that  the  steps  you  take  to 
secure  the  assurances  you  need  from 
exporting  countries  may  be  difficult,  but  we 
are  certain  you  will  agree  with  us  that  they 
are  desirable. 

If  j-ou  need  any  additional  information  or 
guidance,  please  contact  Dr.  Douglas  L. 
Archer,  Deputy  director.  Center  for  Food 
Safelv  and  Applied  Nutrition  at  202-20.5- 
4057.  We  appreciate  you  cooperation  and 
attention -to  this  matter. 

Sincerely. 

Fred  R.  Shank.  Ph.D. 

Director 

Center  for  Food  Safety  and  Applied 
Nutrition 

The  text  of  the  December  17,  1993, 
letter  to  manufacturers  of  drugs, 
biological  drugs,  medical  devices,  and 
biological  device  products  follows: 

Doa?mberl7,  1993 

TO:  Manufacturers  of  FDA-rcgulated 
Products 

Tbe  Food  and  Drug  Administration  (FDA. 
the  Agency)  is  issuing  this  letter  to  request 
that  bovine-derived  materials  from  cattle 
which  have  resided  in  or  originated  from 
countries  where  Bovine  Spongiform 
Encephalopathy  (BSE)  has  been  diagnosed 
not  be  used  in  the  manufacture  of  FDA- 
regulated  products  intended  for 
administration  to  humans.  We  are  advising 
you  of  our  current  recommendations 
pertaining  to  the  use  of  such  bovine-derived 
products. 

FDA  is  providing  the  following 
information  to  explain  why  the  Agency 
thinks  that  an  animal  disease  (such  as  BSE) 
may  potentially  be  a  concern  in  the 
manufacture  of  FDA-regulated  products 
intended  for  administration  to  humans  BSE 
has  l)een  reportt;d  for  more  than  109.000 
cattle  in  the  United  Kingdom  {Fall.  1993 
quarterly  report  of  the  Ministry  of 
Agriculture.  Fisheries,  and  Food  (MAFF)l. 
and  to  a  much  lesser  extent  in  other 
European  countries.  This  neurological 
disease  is  a  transmissible  spongiform 
encephalopathy  (TSE).  and  is  similar  to  other 


TSEs  such  as  scrapie  in  sheep  and 
Creutzfeldt-Jakob  Disease  (CJD)  in  humans. 
The  spongiform  encephalopathies  are 
uniformly  fatal,  and  no  rapid  diagnostic  test 
for  infection  in  living  animals  (or  humans)  is 
currently  available.  Iatrogenic  transmissions 
of  CJD  from  both  pituitary-derived  human 
growth  hormone  (somatotropin)  and  dura 
mater'  have  b<!en  reported.  Research  projects 
into  the  exact  nature  of  both  the  BSE  agent 
and  other  spongiform  encephalopathy  agents, 
host  range,  patterns  of  pathogenicity,  and 
development  of  rapid  antemortem  diagnostic 
tests  are  ongoing.  Available  scientific 
information  indicates  that  these  agents  are 
extremely  resistant  to  inactivation  by  normal 
disinfection  or  sterilization  procedures.  The 
list  of  countries  where  BSE  is  known  to  exist 
(BSE-countries)  is  maintained  by  the  United 
States  Department  of  Agriculture  (I  ISDA). 
Countries  listed  in  the  Federal  Register  on 
D<!cember6.  1991  (56  FR  63865  through 
63870)  include  France,  Great  Britain 
(includes  the  Falkland  Islands).  Northern 
Ireland,  the  Republic  of  Ireland.  Oman,  and 
Switzerland. 

While  transmission  of  the  causative  agent 
of  BSE  to  humans  has  not  been  reported  to 
date.  FDA  considers  the  recommendations 
below  to  be  prudent  at  this  time  to  further 
reduce  any  potential  risk  of  exposure  or 
transmission  of  a  BSE-agent  to  humans  by 
FDA-  regulated  products. 

The  Agency  notes  that  regulated  products 
iritendecl  for  administration  to  humans  and 
manufacturedvvith  lx)vine-derived  materials 
derived  from  cattle  that  have  at  any  time 
been  in  BSE-countries  may  be  adulterated 
under  Section  501(a)(2)(B)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  Act),  for 
drugs  and  biological  drug  products:  or 
Section  .501(h)  of  the  Act.  for  medical  devices 
and  biological  device  prodntts.  The  Agency 
is  considering  rulemaking  to  restrict  the  ust; 
of  boviue-derived  materials  from  BSE- 
countries.  At  this  time.  FDA  recommends 
that  bovine-derived  materials  from  BSE- 
coufitries  not  be  used  in  themanufacture  of 
FDA-regulated  products. 

The  Agency  is  providing  the  following 
suggestions  to  pnrvent  the  use  of  tMJvine-' 
derived  materials  from  rattle  which  have 
resided  in  or  originated  from  BSE-countries. 
FDA  recommemis  that  manufacturers: 

a.  identify  bovine-derived  materials  used 
in  the  regulated  product  and  identify  all 
countries  vyhere  the  animals  used  for  the 
material  have  lived.  This  information  may  Ix' 
provided  to  the  regulated-product 
manufacturer  by  tlw  supfilier of  the  bo\ine 
product.  The  supplier  may  also  provide  the 
manufacturer  with  appropriate  veterinary 
regulatory  inspection  certification  of 
slaughter,  as  required  by  the  country  of  origin 
of  live  animals. 

b.  maintain  traceable  records  for  each  lot 
of  bovine  material  and  each  lot  of  FDA- 
regulated  protluct  using  these  materials. 
These  records  should  be  part  of  the  batch 
records,  and  available  for  FDA  inspection. 

c.  document  the  country  of  origin  of  the 
live  animal  source  of  any  bovine-derived 


I  Hroun  P.  Prei^e  MA.  Will  RG.  "Friendly  fire  in 
niciiicine:  hormones,  homngrafts.  anrfCn'utzfcldl- 
Irfkob  illNCisc  •.  Lancit  1992:340:24-27. 


materials  used  in  the  manufacture  of  the 
regulated  product.  Documentation  shouKi  be 
maintained  for  any  new  or  in-pr(Kcss  lots  of 
licensed,  cleared,  or  approved  products; 
products  pending  clearance  or  approval;  and 
investigational  products  intended  to  be 
wlministered  to  humans.  Suf:h 
documentation  should  He  a  part  of  the 
traceable  records  maintained  in  conjunction 
with  batch  production  records,  and  such 
information  should  be  available  for  n;view 
during  FDA  inspections. 

d.  maintain  copies  of  the  nH:ord.s  iderMified 
above  for  FDA-regulated  products  that  are 
manufactured  with  bovine-derivnd  materials 
at  foreign  sites,  or  by  the  foreign 
manufacturers.  The  U.S.  firms  responsible  for 
inarketir.g  these  products  should  be 
responsible  for  these  re<;(M-ds.  Manufacturers 
of  prcxlucts  subject  to  lie-ensure  should 
maintain  records  at  the  site  of  miinufacture. 

Tlw!  Agency  recommends  that  the 
iHforination  identified  al>ove  l)e  obtuhied  ii>r 
all  currently  approved,  cleared,  or  lii.ensi;d 
products,  pending  or  appmvable  priMlucts. 
and  investigational  products. 

.Soon!  manufacturers  of  FDA-regulated 
products  may  have  already  provided  some  of 
this  information  in  applications  to  the  I'.SDA 
lor  permits  to  import  certain  animal  products 
iilto  the  United  .States.  In  some  instances, 
copies  uf  these  applications  and  permits  may 
( ontain  some  of  the  information  that  the  FU.^ 
is  njquesting  FDA  suggests  that  this 
inforniafion  l)e  documented.  re<:ord<^(l,  and 
maintained  for  all  bovine-derived  products 
currently  manufactured  or  marketed  in  tlie 
U.-S.  This  information  should  be  available  for 
FD.A  insp(!(.tion. 

If  you  have  any  questions  Hoarding  the 
above  itiims  please  contact  the  appropri.ite 
ci'iiter  as  follows: 

Center  for  Devices  and  Radiological  Health: 
;i01 -594-4692  <'Xt.  1.58  ' 

(;<:nfi;r  for  Drug  Evaluation  ami  Rfrsf.in  h> 
;)(l  1-594-0054 

( JMitcr  lor  Biologies  Evaluation  ;ir.il 
Ri'sean.h-i  ontad  the  Application  Division  in 
IheCBEKOffic'-n-sponsihlii.fortho       .: 
regulation  of  your  pn)durt.  These  Offices- an>:. 

Office  of  Vaccines  Resean  h  and  Kevii-w 
301-594-2090 

Olfii  e  of  Thcraptmtics  Research  ami 
Ki- view  301-594-5109 

Olficc  of  Blood  Researi:h  iiiid  Rrvii'w  301- 
594-2012 

Regnl.ited-priMiiict  maliufa(.tun;rs  an; 
ri'ft;rre(l  to  the  I  '.SDA  for  current  infonn.ition 
iind  countries  on  the  "BSE-list ".  AiUiitional 
infoniiation  and  regulations  concerning 
l)o\  ine  spongiform  encephalopathy  (B.SE) 
and  affected  animals  may  be  obtiiiiUHl  {n>ni 
the  irjjen  veterinary  literature  ami  Uie  I'niteii 
•Stales  Department  of  .-Kgut  iilture  (see  9  ( 'VR 
•iAAH). 
I      Sin<.ert<ly  yours. 
I      Jane  E.  Henney.  M.D. 
I      l)(!i)uty  (;omn)issioner  forOperatiuiut 
'      The  te.xl  of  the  August  17,  1994,  letter 
to  manufacturers  of  FDA-regulated 
products  for  animals  follows: 

August  17,  1994 

To:  ManufactuiTirs  of  FDA-regulated 
products  for  animals 

The  F-\x)(l  and  Drug  Administmtion  is 
issuing  this. letter  to  request  that  bovine- 


derived  materials  from  cattlw  which  have 
resided  in,  or  originated  from,  countries 
designated  as  bovine  spongiform 
encephalopathy  (BSE)  countries  by  United 
States  Department  of  Agriculture  (USDA), 
Animal  and  Plant  Health  Inspection  Service, 
not  be  used  in  the  manufacture  of  FD.^- 
ri^uJated  products  (drugs  and  feed)  intended 
for  animals.  FDA  believes  that  thi«  action  is 
necessary  to  prevent  the  occurrence  of  BSE 
in  li.S.  caUle.  Meat  (i.e.,  skeletal  muscle)  is 
not  Covered  by  this  letter.  For  guidance  on 
importation  of  meat  and  other  USDA- 
n'gulated  products,  refer  to  Title  9  of  the 
(;ode  tif  Federal  Regulations. 

FDA  is  providing  the  following 
information  to  explain  why  the  Agency 
thinks  that  BSE  may  potentially  bie  a  coiuern 
in  the  m;inufacture  of  FDA-regulated 
prodiM  ts  intended  for  administration  to 
animals  BSE  has  been  identified  in  more 
than  100.000  cattle  in  the  l!nited  Kingiiom 
and  to  a  much  lesser  extent  iu  other 
European  countries.  BSE  has  not  been 
di.ignosed  in  the  U.S.  This  neiin)logical 
disease  is  a  transmissible  spon>;;lorm 
encephalopathy  (TSE).  and  is  similar  to  other 
TSITs  such  as  scrapie  in  sheep  and 
Creutzfeldt-Jakob  Disease  (c:ft))  in  humans. 
The  spongiform  encephalopathies  are 
uiijfornily  fatal  and  no  rapid  diagnostic  test 
for  infw:tion  in  living  animals  is  currentlv 
available.  A  rangii^of  research  projects  into 
the  e.vact  nature  of  b)th  thfe  BSE  agent  and 
cither  TSE  agents,  host  range,  patterns  of 
pathogenicity,  and  development  of  rapid  ante 
mortem  diagnostic  tests  is  ongoing.  A  vail;. bio 
sclt!i)tific  information  indicates  that  these 
ampuls  an?  extremely  resistant  to  inactiv:irM»n 
by  normal  disinfection  or  sterilization 
procedures.  The  IJst  of  countries  when;  BSE 
is  known  to  exist  is  maintained  by  the  I  'SD.A 
and  coilified  in  Title  9.  OnJf  of  Federal 
Reguhitiuns.  Part  94. 18. 

The  Agen<:y  notes  t+i;it  pnwiucts  inteiiiled 
liir  ;mim;ils  and  manufrn.tiired  with  bovine- 
origin  materials  derivwl  frorri  (.-attle  that  h.ive. 
.11  anv  time,  been  in  BSE  nMintries  may  bi-" 
.ultiller.ited  under  .S«;tion  .501(a)(2!(BJ  of  the 
Feileni)  FihmI.  Drug,  ami  r,osmelif  .Act.  The 
.•\gi-iu:y  is  considering  rulemaking  to  n;sfrict 
the  use  of  bovine-d'iritud  materials  fn)m  BSE 
(oiititries  in  the  m.inufactun:  of  FD,\- 
i'e;.;iil.iti(l  products'for  .inimais.  At  this  ti;iie. 
we  ri'(juest-that  l)ovine-deri\ed  niateri.ils  . 
Imm  H.SEcoimtries  not  be  osn«l  in  the 
iiwinii4iK:tiire  of  FDA-riigul.ited  prodiH  is 
intended  lor  animals. 

rT).\  considers  the  recoiiinientlittiomi 
l)i*!in\  to  1m?  pnident  at  this  tiiue  l«i  fii;thei- 
rediK  i;  anv  potenti.il  risk'of  exposurt?  to,  or 
Iwnsinissiou  of  a  BSE  agent  to  aiiim.ils  Ijv 
rn.A-ri'giilated  products. 

We  r<M ommend  tli.it  ni.!niifiUlun;iN: 

a.  Identif\'  l)oviii(;-origin  luatiu'ials  used  in 
regulated  products  for  animaLs  and  iili-iuify 
all  countries  when;  thi;  cattN;  used  for  fhi; 
m;i!eri;i!  ha\e  lived.  This  information  niiiv  In- 
provided  to  the  n^gulated  produc  t 
manufacturer  by  llw  supplier  ufihi:  bovine 
materiiil.  The  supplier  may  ;ilso  provide  tin; 
manufacturer  with  appropriate  v<;leriii.irv 
regulatory  inspection  certification  of 
slaughter  if  already  requin-d  by  I  SD.\  for 
import  from  B.SE  countries  wliidi  veriiv  t(te 
<  ouiitry  of  orii;in. 


b.  Maintain  traceable  records  for  each  lot 
of  bovine-derived  material  and  eatji  l<»t  yf 
FDA-n;gulated  products  intended  for  animals 
that  are  manufactured  using  these  materials. 
These  records  should  be  part  of  the  batch 
records  and  available  for  FDA  inspection. 

c.  Document  the  country  of  origin  of  the 
li\e  animals  for  bovine-origin  materials  used 
in  the  manufacture  of  any  new  or  in-process 
lots  of  FDA-regulated  products  intended  for 
animals.  Such  documentation  should  b«;  j 
pan  of  the  traceable  records  maintained  iu 
conjunction  with  batch  production  reuirtfs 
and  such  information  should  be  available  for 
FD.A  inspectiim. 

d.  Maintain  copies  of  the  appropriate 
records  identified  above  for  FDA-regulated 
products  intended  for  animals  that  are 
manufacTtured  with  bovine-derived  materials 
at  foreign  sites,  or  by  the  foreign 
manufacturers.  The  U.S.  firms  responsible  for 
marketing  these  animal  products  should  Ik' 
responsible  for  these  je<:ords.  Registered 
product  manufacturc;rs  should  maintain 
re<;ords  at  the  site  of  manufacture. 

The  Agency  recommends  that  the 
information  identified  above  be  obtained  iuid 
maintained  for  all  FDA-regulatcd  pruducls 
intended  for  animals. 

Some  manufacturers  of  FDA-regul.ited 
pnxiucts  intended  for  animals  may  have 
already  provided  s<ime  of  this  information  in 
applications  to  the  USDA  for  permits  to 
imjTort  certain  bovine  materials  into  the  i;  S. 
In  some  instances,  copies  of  these 
applications  and  permits  may  contain  some 
of  the  information  requested.  We  request  thai 
this  information  tie  do<;umimted.  nH.ord«nl, 
and  maintained  for  all  b<jvine-origin 
materials  for  use  in  FDA-regulated  produ<  Is 
inteiideil  for  animals  mirrently  mauufa«:tun;d 
or  niiirketed  in  the  U.S.  This  information 
should  lie  available  for  FDA  inspection. 

If  you  have  any  qucstitms  regarding  the 
alxn  I  items,  please  contact  the  (iinter  lor 
Velf.rj!i;ir\'  Meilicine: 

For  ViM'erin;iry  Drugs;  Dr  William  Keller. 
Din'  tor.  Divisiim  of  Surveillance,  HFV-210, 
75(11)  .Sta'idish  Pla(  e.  Rockville.  Miirvlaiid 
20H.5T    iOI-594-1722 

lor  .^Il!n!ill  Feeds:  Dr.  John  HoiisleiMl, 
Di\  isii.il  of  Animal  Fii;ds.  HFV-222.  7500 
St..niiist!  Pldce.  Kinkville.  Marykutd  20855. 
301-:i"4-172K 

K-'^'il.ited  proihut  ni;inufa(  tun;rs  are 
reieiieti  to  th(!  U.SD.A  for  current  infonnatiiin 
ami  <  or.;itries  on  its  lisi  of  (x)untrii!s  with 
HSK  ui  native  .ininuls.  Additional 
-in:  irni:-f!0!i  iiiid  reiiuLitions  coiMerning  BSE 
and  .t!!r<  led  .luimals  in.iy  Ihj  obtained  from 
the  I  SUA.  .\iiiin.ilaiuf  Plant  H«'alth 
lilspe,  t:oti  .SeiA  iu!  (tOt  -43B-78.'iO). 

.Siili  eie'v  \oiii-s. 

I  iii.ia  A.  S::ui.tili 

Inieriin  IJ>  j)i;ty  ( Jmimis-sioner  for 
0;)"r;itiiilLs 

llif  lo\t  (if  th«  August  17. 1994.  letter 
to  tnamifiicturers  and  importers  of 
dieliiry  supplonients  and  cosmetics 
lolious; 

August  17.  1994 

To  .M.inufactiirers  and  Importers  of  Dietary 
.Siip|ilenients: 

I'o  Nt.inufai  turiTs  and  Imjiorters  of 
Covmeti<  s: 

The  IiMxl  and  Drug  .Administration  (FD.A) 
is  nt.Dimnondiiig  that  firms  that  tnanufactun- 
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or  import  dietary  supplements  and  cosmetics 
containing  specific  IJovine  tissues  (see 
Appendix  A)  ensure  that  such  tissues  do  not 
come  from  cattle  bom,  raised,  or  slaughtered 
in  countries  where  bovine  spongiform 
encephalopathy  (BSE)  exists  (BSE-countries). 
Extracts  of  these  tissues  and  ingredients 
derived  from  these  tissues  are  also  of 
concern.  The  recommended  actions  arc 
precautionary  measures  to  reduce  pnUential 
risk  of  human  exposure  to,  or  transmission 
of,  the  agent  which  causes  BSE  in  cattle. 

At  this  time,  FDA  is  not  extending  the 
recommendation  in  this  letter  to  dairy 
products  or  gelatin,  because  available 
evidence  does  not  suggest  transmission  via 
these  foods.  Furthermore,  meat  (i.e.,  skeletal 
muscle)  is  not  covered  by  this  letter.  For 
guidance  on  importation  of  meat  and  other 
products  regulated  by  the  United  States 
Department  of  Agriculture  (USDA).  refer  to 
Title  9  of  the  Code  of  Federal  Regulations. 

The  Agency  is  providing  the  following 
information  to  explain  why  it  believes  that 
BSE  may  potentially  be  a  concern  with 
certain  dietary  supplements  and  cosmetic 
products.  BSE  has  been  identified  in  more 
than  100.000  cattle  in  the  United  Kingdom 
and.  to  a  much  lesser  extent,  in  several  other 
countries.  BSE  has  not  been  diagnosed  in  the 
United  States.  This  neurological  disease  is  a 
transmissible  sp)ongiform  encephalopathy 
(TSE)  and  is  similar  to  other  TSEs  such  as 
scrapie  in  sheep  and  Creutzfeldt-Jakob 
Disease  (CJD)  in  humans.  The  spongiform 
encephalopathies  are  uniformly  fatal  and  no 
rapid  diagnostic  test  for  infection  in  living 
animals  or  humans  is  presently  available. 
Current  scientific  information  indicates  that 
the  causative  agent  is  extremely  resistant  to 
inactivatioh  by  normal  disinfection  or 
sterilization  procedures.  A  range  of  research 
projects  into  the  exact  nature  of  tx)th  the  BSE 
agent  and  other  TSE  agents,  host  range, 
patterns  of  pathogenicity,  and  development 
of  rapid  ante  mortem  diagnostic  tests  is 
ongoing. 

Since  199>.  USDA  has  prohibited  the 
importation  into  the  U.S.  of  certain  tissues 
and  organs  from  ruminants  from  countries 
whore  BSE  exists  (BSE-countries:  see  9  CFR 
94.18).  USDA's  regulations  are  intended  to 
protect  livestock  in  the  United  States  from 
contracting  TSEs  and  address  known  or 
strongly  suspected  modes  of  transmission. 
For  the  up-to-date  listing  of  BSE-countries 
please  contact  USDA.  Animal  and  Plant 
Health  Inspection  Ser\ice  (APHIS)  at  (301) 
436-7830. 

Ttie  USDA  regulations  permit,  under 
certain  conditions,  the  importation  of  some 
cosmetic  ingredients  (i.e.,  collagen,  collagen 
products,  amniotic  liquids  or  extracts, 
placental  liquids  or  extracts,  serum  albumin, 
and  serocolostrum)  derived  from  ruminants 
from  BSE-countries;  see  9  CFR  95.4. 

The  USDA  regulations  do  not  apply  to 
imjKjrts  of: 

*  cosmetic  products  that  are  packaged  and 
ready  for  sale; 

*  bovine-derived  materials  intended  for 
human  consumption  as  either  finished 


dietary  supplement  products  or  for  use  as 
ingredients  in  dietary  supplements;  or 

*  human  food  (e.xcept  meat,  i.e.,  skeletal 
muscle). 

While  documented  transmission  of  the 
caasative  agents  of  BSE  or  scrapie  to  humans 
has  not  been  reported  to  date,  the  FDA  wrote 
to  manufacturers  of  dietary  supplements  in 
November  1992,  alerting  them  to  the 
developing  concern  about  TSEs  in  animals 
and  CJD  in  man.  That  letter  recommended 
that  manufiacturers  voluntarily  investigate  the 
geographic  source(s)  of  any  bovine  or  ovine 
material  used  in  their  products  (generally 
neural  or  glandular  tissue  or  tissue  extracts). 
The  Agency  also  suggested  that  each 
manufacturer  develop  a  plan  "to  assure,  with 
a  high  degree  of  certainty,"  that  such 
materials  are  not  from  BSE-countrieS.  as 
identified  by  USDAs  APHIS,  or  firom  scrapie- 
infected  sheep  flocks,  either  foreign  or 
domestic. 

FDA  now  considers  further  protective  steps 
to  be  reasonable  and  is  restating  and 
expanding  its  recommendation  to 
manufacturers  and  imjxjrters  of  dietary 
supplements  iiiid  their  ingredients,  to 
develop  plans  for  ensuring,  with  a  high 
degree  of  certainty,  that  specific  bovine- 
derived  materials  (.see  Appendix  A)  from 
BSE-countries  are  not  being  used.  The 
Agency  is  also  recommending  that 
manufacturers  and  importers  of  cosmetic 
products  and  their  ingredients  develop  the 
same  type  of  plans.  FDA  is  not,  at  this  time, 
recommending  restrictions  on  the  use  of 
ovine-derived  materials  in  the  manufacture 
of  dietary  supplement  and  cosmetic  products 
and  ingredients,  as  the  epiderrriological 
evidence  nov^'  appears  convincing  that 
scrapie  is  not  related  to  TSEs  in  humans. 

FDA  believes  it  is  prudent  to  expand  its 
recommendation  to  cosmetics  and  cosmetic 
ingredients  because  extracts  of  listed  tissues, 
e.g.  sphingolipids  isolated  from  brain  tissue 
and  extracts  of  tjovine  placenta,  are  used  in 
cosmetics.  Additionally,  FDA  is  unaware  of 
data  demonstrating  that  processing 
techniques  used  in  the  manufacture  of 
cosmetics  will  inactivate  TSE  agents.  Further, 
little  is  known  about  the  potential  human 
risk  of  transmission  from  topical  application 
of  cosmetics  containing  TSE  agents  to  intact, 
broken  or  abraded  skin. 

To  assist  manufacturers  and  importers 
whose  products  are  within  the  scope  of  thii; 
recommendation  in  developing  their  plans, 
the  following  guidance  is  provided: 

a.  To  ensure  that  bovine-derived  materials 
(listed  in  Appendix  A)  used  in  the  product(s) 
ar«!  from  non  BSE-countries,  identify  all 
countries  where  the  animals  used  were  born, 
raised  or  slaughtered.  The  supplier  of  the 
bovine-derived  materials  should  prov  ide  the 
necessary  records. 

b.  Maintain  traceable  records  for  each  lot 
of  bovine-derived  material  and  records  of 
products  containing  the  materials. 

c.  Maintain  records  for  those  products 
manufactured  at  foreign  sites  or  by  foreign 
manufacturers  which  contain  bovine-derived 
materials. 


The  Agency  recommends  that 
manufacturers  and  importers  of 
dietarysupplements  and  cosmetic  products 
and  ingredients  used  in  the  manufacture  of 
these  products  develop  their  plans  within  th(^ 
next  two  months  and  notify-  the  Agency,  in 
writing,  that  their  plans  have  been 
developed.  The  designated  contact  is  Dr. 
Elisa  Elliot,  Science  Policy,  Analyst. 
Executive  Operations  Staff,  HFS-22,  Center 
for  Food  Safety  and  Applied  Nutrition,  FDA, 
200  C  Street,  S.VV.,  Washington,  DC,  20204  or 
FAX  (202)  205-5025.  FDA  recommends  that 
the  plans  be  implemented  as  soon  after 
development  as  possible,  and  be  available  for 
review  by  the  Agency  during  inspections. 

The  Agency  is  continuing  to  examine  all 
available  information  atmut  TSEs  and  will 
provide  additional  guidance  as  neces.sar>'.  If 
you  heedjnore  information  please  contact  Dr. 
Elliot  by  telephone  at  (202J  205-5140. 

We  appreciate  your  attention  to  and 
cooperation  in. this  matter.  ^ 

.Sincerely. 

Linda  A.  Suydam 

Interim  Dcpujy  Commissioner  for 
Operations 

Attachment 

Appendix  A 

List  of  Tissues  With  Suspected  Infect ivity 

Category  I  (High  infcctivity) 

•  Brain 

•  .Spinal  cord 

Category  II  (Medium  infcctivity) 

•  Ileum 

•  L>mph  nodes 

•  I'roximal  colon 

•  Spleen  '- 

•  Tonsil 

•  Dura  mater 

•  Pineal  gland 

•  Placenta 

•  (J;rebrospinal  fluid 

•  Pituitary  gland 

•  Adrenal  gland 
Ciitcgory  ill  (l^w  infnctivity) 

•  Distal  colon 

•  Nasal  mucosa 

•  ,S<.iatic  nerve    . 

•  Bonf!  marrow 

•  Liver 

•  Lung 

•  Pancreas 

•  Thymus  gland 

List  taken  from  "Report  of  a  WHO 
Consultation  on  Public  Health  Issues  Rolatc^d 
to  Animal  and  Human  Spongiform 
Encephalopathies,"  World  Health 
Organization.  Office  of  International 
Epizootics,  Geneva.  Switzerland,  Novi'mber 
12-14.  1991. 

Dated:  August  19,  1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
jFR  Dcjc.  94-21279  Filed  8-26-94:  8:45  am) 
B1I.U^<G  C00€  4160-01-f 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  125 

[Docket  No.  R-94-1657;  FR-3480-P-02] 
RIN  2529-AA62 

Fair  Housing  Initiatives  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Fair  Housing  Initiatives 
Program  (FHIP)  regulation  to  provide  for 
the  implementation  of  statutory 
amendJnents  pertaining  to  private 
enforcement  initiatives:  the  funding  of 
fair  housing  organizations;  and  the 
implementation  of  national  (including 
national  fair  housing  month),  regional 
and  local,  and  community-based 
education  and  outreach  programs. 

DATES:  Comment  due  date:  October  28, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rulemaking  to  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10278,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  S.W.,  Washington,  D.C.  20410. 
Communications  should  refer  to  the 
^bove  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p  m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  J.  Shelton,  Director.  Office  of 
Fair  Housing  Assistance  and  Voluntary 
Programs,  Room  5234.  451  Seventh 
Street,  S.W..  Washington,  D.C.  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  dtrvice 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-0455. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520).  and 
assigned  OMB  control  number  2529- 
0033. 


n.  Background 

A.  Program  Authority  and  Description 

The  Fair  Housing  Act— Title  VIII  of 
the  Civil  Rights  Act  of  1968.  as 
amended.  42  U.S.C.  3601-19 — charges 
the  Secretary  of  Housing  and  Urban 
Development  vdth  responsibility  to 
accept  and  investigate  complaints 
alleging  discrimination  based  on  race, 
color,  religion,  sex,  handicap,  familial 
status  or  national  origin  in  the  sale, 
rental,  or  financing  of  most  housing,  and 
in  other  real  estate-related  transactions. 
In  addition,  the  Fair  Housing  Act  directs 
the  Secretary  to  coordinate  with  State 
and  local  agencies  administering  fair 
housing  laws,  and  to  cooperate  with  and 
render  technical  assistance  topubHc  or 
private  entities  carrying  out  programs  to 
prevent  and  eliminate  discriminatory 
housing  practices. 

Section  561  of  the  Housing  and 
Community  Development  Act  of  1987 
(1987  Act).  42  U.S.C.  3616  note, 
established  the  Fair  Housing  Initiatives 
Program  (FHIP)  to  strengthen  the 
Department's  enforcement  of  the  Fair 
Housing  Act  and  to  further  fair  housing: 
This  program  assists  projects  and 
activities  designed  to  enhance 
compliance  with  the  Fair  Housing  Act 
and  substantially  equivalent  State  and 
local  fair  housing  laws.  Implementing 
regulations  are  found  at  24  CFR  part 
125. 

Section  905  of  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550, 
approved  October  28,  1992), 
substantially  amends  section  561  of  the 
Housing  and  Community  Development 
Act  of  1987.  On  April  1,1993.  the 
Department  published  an  Advance 
Notice  of  I^roposed  Rulemaking  (ANPR) 
(58  FR  17172)  requesting  comment  on 
HUD's  implementation  of  section  905  of 
the  Housing  and  Community 
Development  Act  of  1992.  The 
Department  rec€-ived  three  comments  in 
response  to  the  ANPR.  and  is  taking 
them  into  consideration,  as  discussed  in 
the  relevant  contexts  below,  in  this 
proposed  rule  to  implement  the  HCDA 
1992  amendments  in  24  CFR  part  125. 

B.  General  Effect  of  Section  905  on  24 
CFB125 

In  general,  the  section  905 
amendments  do  not- replace  the  original 
section  561  provisions  of  the  Housing- 
and  Community  Development  Act  of 
1987  (except  for  the  demonstration 
period  sunset  provision  of  subsection 
(h),  as  discussed  below  in  this 
preamble),  but  rather,  supplement  those 
provisions  by  authcrizirg  additional 
activities.  Thus,  the  original  section 
561(a)  provisions  that  provided  the 


authority  to  establish  and  fund  the 
Administrative  and  Private  Enforcement 
Initiatives  and  the  Education  and 
Outreach  Initiative  are  still  in  effect. 
The  entities  eligible  for  funding  under 
section  561(a)  (State  or  local 
governments  or  their  agencies,  public  or 
private  nonprofit  organizations  or 
institutions,  or  other  public  or  private 
entities  that  are  formulating  or  carry  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices) 
remain  eligible  for  funding  under  these 
initiatives.  The  present  regulations  at  24 
CFR  125  that  implement  section  561(a) 
are  not  superseded  and  would  not  be 
removed  by  this  rule. 

One  provision  of  24  CFR  125  that 
would  be  affected  is  §  125.405,  entitled. 
"Guidelines  for  private  enforcement 
testing."  These  guidelines  were  issued 
to  implement  section  561  ((c)(2)  of  the 
1987  Act,  which  required  the 
Department  to  establish  guidelines  for  - 
testing  activities  for  use  during  the 
authorized  demonstration  period  for 
FHIP.-As  originally  promulgated.  FHIP 
was  a  demonstration  program 
authorized  to  expire  on  September  30. 
1992.  The  passage  of  section  905        .   ' 
establishes  FHIP  as  a  permanent 
program,  and  with  the  expiration  of  the 
demonstration  period,  the  requirement 
for  testing  guidelines  is  removed.  The 
Department  considered  two  factors  to  be 
significant  and  determinative  in  the 
decision  to  eliminate  testing  guidelines 
from  the  regulation.  First,  in  the  original 
authorizing  statute  for  FHIP,  Congress 
specifically  limited  the  requirement  for 
testing  guidelines  to  the  demonstration 
period:  and  second,  Congress  did  not 
include  this  requirement  in  its 
permanent  authorization  of  FHIP  by 
section  905.  The  revised  §  125.405 
proposed  here  would  remove  the  testing 
guidelines,  but  would  still  require  that 
testers  must  not  have  prior  felony 
conviction$  or  convictions  of  crimes 
involving  fraud  or  perjury,  and  that  they 
receive  training  or  be  experienced  in 
testing  procedures  and  techniques.  'I  o 
provide  consistency  in  the  regulation. 
this  provision  regarding  testers  would 
also  be  added  to  the  Administrative 
Enforcement  Initiative  at  §  125.204,  and 
to  the  new  Fair  Housing  Organizations 
Initiative  at  §125.504. 

The  areas  in  which  section  905  makes 
additions  to  the  Fair  Housing  Initiatives 
Program  are:  1)  private  enforcement 
initiatives;  2)  funding  of  fair  housing 
organizations;  and  3)  education  and 
outreach  activities. 

C.  Section  By  Section  Analysis  and 
Implementation  of  Section  905 

Section  905(a)  is  a  statement  of 
Congressional  findings,  which  provides 


insight  into  the  considerations  behind 
the  statutory  revisions  to  FHIP.  Sections 
905(a)  (1)  through  (4)  list  statutory 
initiatives  that  address  the  issue  of 
discrimination  in  housing  markets:  the 
Fair  Housing  Act;  the  Home  Mortgage 
Disclosure  Act;  and  the  Americans  with 
Disabilities  Act.  Sections  905(a)  (5)  and 
(6)  cite  recent  evidence  of  pervasive 
discrimination  in  mortgage  lending 
markets,  and  against  Hispanic  and  ■ 
African  American  homeseekers  in  at 
least  half  of  their  encounters  with  sales 
and  rental  agents.  Sections  905(a)  (7) 
through  (9),  proceeding  within  the 
context  of  the  statutory  initiatives  and 
the  recent  evidence  of  discrimination, 
provide  specific  direction  for  FHIP:  it 
should  be  revised  and  expanded  to 
reOect  the  significant  changes  in  the 
areas  of  fair  housing  and  fair  lending 
that  have  taken  place  since  the 
Program's  initial  authorization  in  the 
Housing  and  Community  Development 
Act  of  1987;  continuing  educational 
efforts  by  the  real  estate  industry  are  a 
useful  way  to  increase  understanding  by 
the  public  of  their  fair  housing  rights 
and  responsibilities;  and  the  proven 
efficacy  of  private  nonprofit  fair  housing 
enforcement  organizations  and 
community-based  efforts  makes  support 
for  these  organizations  a  necessary 
component  of  the  fair  housing 
enforcement  svstem.  ; 

Section  905fb)  inakes  the  substantive 
amendments  to  section  561  of  the 
Housing  and  Community  Development 
Act  of  1987  (42  U.S.C.  3616  note)  that 
Congress  enacted  in  light  of  the  findings 
of  section  905(a).  Structurally,  section 
905(b)(1)  redesignates  subsections  (b) 
through  (e)  of  section  561  as  subsections 
(e)  through  (h).  Then,  section  905(b)(2) 
inserts  new  subsections  (b)  through  (d), 
which  list  eligible  activities  and 
applicants  for  FHIP  funding.  Section 
905(b)(3)  replaces  the  previous 
authorizations  in  redesignated 
subsection  (g)  of  section  561  with  new 
program  funding  authorization  amounts 
that  include  specific  set-asides  for  the 
newly  added  activities.  Finally,  section 
905(b)(4)  strikes  the'FHIP  demonstration 
program  sunset  provision  of 
redesignated  subsection  (h)  (formerly 
subsection  (e)  of  section  561),  replaces 
it  with  two  new  definitions,  and  adds 
new  subsections  (i),  a  prohibition  on  the 
use  of  FHIP  funds,  and  (j),  which 
enumerates  the  requirements  for  a 
Congressional  report  by  the  Department. 
The  proposed  implementation  of  these  . 
amendments  is  discussed  in  detail 
below. 

As  mentioned  above,  two  new 
definitions  for  purposes  of  FHIP  are 
added  by  section  905.  Each  defines  an 
eligible  applicant  for  program  funding. 


The  first  of  these  is.  "qualified  fair 
housing  enforcement  organization," 
(QFHO)  defined  in  the  statute  to  mean 
any  organization  that — 

(1)  Is  organized  as  a  private,  tax- 
exempt,  nonprofit,  charitable 
organization; 

(2)  Has  at  least  2  years  experience  in 
complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations  and  enforcement  of 
meritorious  claims;  and 

(3)  Is  engaged  in  all  the  activities 
listed  in  paragraph  (2)  at  the  time  of 
application  for  FHIP  assistance. 

In  addition,  an  organization  which  is 
not  solely  engaged  in  fair  housing 
enforcement  activities  may  qualify  as  a 
qualified  fair  housing  enforcement 
organization,  provided  that  the 
organization  is  actively  engaged  in  each 
of  the  activities  listed  in  paragraph  (2) 
(that  is,  complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations  and  enforcement  of 
meritorious  claims).  The  Department 
does  not  interpret  this  provision  to 
mean  that  an  organization  which  is  not 
solely  engaged  in  fair  housing 
enforcement  activities  may  qualify  as  a 
QFHO  just  by  being  actively  engaged  in 
the  necessary  activities.  The  threshold 
of  two  years  experience  in  th/'necessary 
activities  must  be  met  as  welrvVVithout 
such  a  reading,  it  would  be  more 
difficult  for  organizations  that 
exclusively  concentrate  their  efforts  on 
fair  housing  enforcement  activities  to 
qualify  as  QFHOs  than  organizations 
that  pursue  fair  housing  along  with  any 
number  of  other  activities.  The 
Department  believes  that  this  provision 
was  included  in  the  statute  to  avoid 
excluding  organizations  that  should  be 
considered  qualified  even  though  they 
are  engaged  in  a  broader  range  of 
activities  than  are  eligible  under  FHIP. 
The  proposed  rule  would  clarify  this 
point  by  including  organizations  in  the 
definition  of  QFHO  whether  or  not  they 
are  solely  engaged  in  fair  housing 
enforcement  activities  as  long  as  they 
meet  the  other  qualifications,  including 
the  requirement  for  two  years  of 
experience. 

The  second  newly  defined  term  is, 
"fair  housing  enforcement 
organization,"  (FHO)  which,  pursuant  to 
the  statute,  means  any  organization 
that— 

(1)  Is  organized  as  a  private,  tax- 
exempt,  nonprofit,  charitable 
organization; 

(2)  Is  currently  engaged  in  complaint 
intake,  complaint  investigation,  testing 
for  fair  housing  violations  and 
enforcement  of  meritorious  claims; 


(3)  Upon  the  receipt  of  FHIP  funds 
will  continue  to  be  engaged  in  all  of  the 
activities  specified  in  paragraph  (2);  and 

(4)  For  purposes  of  funding  under 
FHIP's  Private  Enforcement  Initiative, 
has  at  least  one  year  of  experience  in  the 
activities  specified  in  paragraph  (2). 

From  the  above  definitions,  based  on 
the  statutory  language,  it  is  apparent 
that  the  only  difference  between  a 
QFHO  and  an  FHO  is  the  length  of  time 
the  organization  has  been  involved  in 
all  of  the  cited  necessary  activities,  with 
two  years  being  the  threshold  for  a 
QFHO  and  one  year  being  the  threshold 
for  an  FHO  applying  for  Private 
Enforcement  Initiative  funding.  The 
statute  does  not  address  the  issue  of 
whether  the  threshold  lengths  of  time 
must  be  consecutive,  or  whether  they 
may  be  aggregated  over  a  period  of  time. 
Another  issue  not  addressed  by  the 
statute  is  whether  all  of  the  necessary 
activities  must  be  performed 
simultaneously,  or  whether  the 
threshold  period  of  time  may  be 
individually  computed  for  each  activity. 

The  Department  has  determined  that 
these  definitions  were  included  to 
ensure  that  the  applying  organizations 
met  a  certain  level  of  experience,  but 
not  to  exclude  experienced 
organizations  on  purely  technical 
grounds.  To  add  clarification  to  th^ 
definitions  along  these  lines,  the 
proposed  rule  would  add  that  for  the 
purpose  of  meeting  the  threshold  times, 
it  is  not  necessary'  that  the  activities 
were  conducted  simultaneously,  so  long 
as  each  activity  meets  the  threshold 
period.  The  rule  would  further  provide 
that  it  is  not  necessary,  for  purposes  of 
satisfying  the  threshold  period,  that  the 
activities  were  conducted  over  a 
consecutive  two  year  period  of  time.  An 
organization  may  aggregate  its 
experience  in  each  activity  over  the 
three  year  period  preceding  its 
application  to  meet  the  two  year 
threshold  for  QFHO  status.  Similarly, 
for  purposes  of  meeting  the  one  year  of 
experience  requirement  for  FHOs 
applying  for  funding  under  FHIP's 
Private  Enforcement  Initiative,  the  rule 
would  permit  an  FHO  to  aggregate  its 
experience  in  each  activity  over  the  two 
year  period  preceding  its  application. 

One  of  the  comments  on  tne  FHIP 
ANPR  recommended  that  the  term 
"meritorious  claims,"  which  is  used  in 
the  definitions  of  both  "qualified  fair 
housing  enforcement  organization"  and 
"fair  housing  enforcement 
organization,"  should  itself  be  defined. 
The  comment  suggested  defining 
"meritorious  claims,"  as  enforcement 
activities,  not  more  than  two  years  old. 
that  resulted  in  lawsuits,  consent 
decrees,  legal  settlements,  HUD 
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conciliations  and  agency  initiated 
settlements  with  the  outcome  of 
monetary  at«rards  for  compensatory  andJ 
or  punitive  damages  to  plaintiffs  or 
complaining  parties,  or  affirmative  relief 
and  monitoring.  The  comment  further 
called  for  the  demonstration  of  a 
continued  effort  in  effective 
enforcement  by  an  organization  through 
the  continued  fiUng  of  verified  claims  of 
discrimination  with  HUD.  the 
Department  of  Justice,  State  or  local 
agencies  and  in  federal  or  State  court. 

The  Department  agrees  that  defining 
'meritorious  claims"  would  provide 
appropriate  guidance  for  identifying 
QFHOs  and  FHOs.  The  Department 
would  adopt  the  suggested  language, 
with  the  following  modifications.  The 
suggested  requirements  for  a 
demonstration  of  a  continued  effort  in 
effective  enforcement,  and  that  the 
activities  be  not  more  than  two  years 
old.  would  not  be  included  in  the 
definition.  This  is  because,  with  regard 
to  QFHOs,  limiting  meritorious  claims 
to  a  two  year  period  would  conflict  with 
this  rule's  provision  to  permit 
organizations  to  aggregate  their 
experience  over  a  three  year  period. 
With  regard  to  FHOs,  limiting  acti\ities 
in  the  definition  of  "meritorious  claims" 
to  those  not  more  than  two  years  old  is 
redundant  and  unnecessary,  since  the 
rule  only  permits  activities  within  two 
years  of  applying  to  b»e  considered  for 
purposes  of  qualifying  as  an  FHO. 

Tne  comment  also  recommends  that 
an  organization  not  solely  involved  in 
fair  housing  enforcement  that  wishes  to 
quahfy  as  a  QFHO  must  document  its 
enforcement  activity  with  copies  of 
lawsuits,  settlements,  or  conciliations  in 
which  it  has  been  involved.  The 
Department  agrees  in  part,  with  this 
comment.  The  Department  did  not  plan 
to  require  such  documentation  from  any 
organizations  claiming  to  be  QFHOs, 
FHOs.  or  from  organizations  not  solely 
involved  in  fair  housing  enforcement 
that  wish  to  quaUfy  as  QFHOs. 
Following  this  comment,  the 
Department  proposes  to  include  in  the 
rule  a  provision  that  the  Department 
may  request  an  organization  to  supply 
documentation  to  support  its  claimed 
status.  This  approach  would  be 
minimally  burdensome,  while  still 
permitting  further  inquiry  where  it  may 
be  warranted. 

These  definitions,  as  discussed  above, 
would  be  added  to  the  Definitions 
section  of  the  FHIP  rule  at  24  CFR 
125.103.  In  addition,  the  requirement 
for  one  year  of  enforcement  experience 
by  FHOs  that  wish  to  apply  for  Private 
Enforcement  Initiatives  funding  will  be 
included  in  §  125.402.  which  lists 
t  ligible  applicants  for  this  Initiative. 


Under  the  new  section  561(b),  entitled 
Private  Enforcement  Initiatives,  as 
added  by  HCDA  section  905.  the 
Department  is  required  to  make  FHIP 
funds  available  to  conduct,  through 
contracts  with  private  nonprofit  fair 
housing  enforcement  organizations, 
investigations  of  violations  of  the  rights 
granted  under  the  Fair  Housing  Act,  and 
appropriate  enforcement  activities  to 
remedy  such  violations.  The 
Department  is  further  authorized  to 
enter  into  multi-year  contracts  and  take 
other  appropriate  action  to  enhance  the 
effectiveness  of  such  investigations  and 
enforcement  activities.  The  statute  goes 
on  to  specify  that  funds  made  available 
for  Private  Enforcement  Initiatives  be 
used  to  conduct,  through  contracts  with 
private  nonprofit  fair  housing 
enforcement  organizations,  a  range  of 
investigative  and  enforcement  activities 
designed  to — 

(1)  Carry  out  testing  and  other 
investigative  activities,  including 
building  the  capacity  for  housing 
investigative  activities  in  unserved  or 
underserved  ai-eas: 

(2)  Discover  fuid  remedy 
discrimination  in  the  public  and  private 
real  estate  markets  and  real  estate- 
related  transactions,  including,  but  not 
limited  to,  the  making  or  piuchasing  of 
loans  or  the  provision  of  other  financial 
assistance  in  sales  and  rentals  of 
housing  and  housing  advertising; 

(3)  Carry  out  special  projects, 
including  the  development  of 
prototj'pes  to  respond  to  new  or 
sophisticated  forms  of  discrimination 
against  persons  protected  under  the  Fair 
Housing  Act; 

(4)  Provide  technical  assistance  to 
local  fair  housing  organizations,  and 
assist  in  the  formation  and  development 
of  new  fiair  housing  organizations;  and 

(5)  Provide  fund^  for  the  costs  and 
expenses  of  litigation,  including  expert 
witness  fees. 

Concerning  the  provision  of  funds  for 
expert  witness  fees,  the  rule  would 
define  "expert  witness"  in  a  way  that 
recognizes  that  courts  in  different 
jurisdictions  may  vary  in  their 
qualification  requirements  for  expert 
witnesses.  The  definition  would  also 
take  into  account  the  possibility  that  an 
expert  witness  may  prepare  testimony 
and  bill  an  organization  for  a  trial  in 
which  a  settlement  or  other  resolution  is 
achieved  before  a  verdict,  and  before  the 
expert  has  an  opportunity  to  testify. 
"Expert  witness"  would  be  defined  to 
mean  a  person  who  testifies,  or  who 
would  have  testified  but  for  a  resolution 
of  the  case  before  a  verdict  is  entered, 
and  who  qualifies  as  an  expert  witness 
under  the  rules  of  the  court  where  the 
litigation  funded  by  this  part  is  brought. 


There  were  a  nmnber  of  comments 
regarding  the  Private  Enforcement 
Initiative  submitted  in  response  to  the 
FHIP  ANPR.  One  of  the  comments 
strongly  opposed  allocating  further 
funds  to  support  the  use  of  testers  under 
the  FHIP  Private  Enforcement  Initiative. 
The  comment  argued  that  the  use  of 
testers  provides  unreliable  information 
regarding  illegal  lending  discrimination, 
and  that  funding  education  and  training 
programs  for  lenders  and  borrowers 
would  better  effect  the  purpose  of 
delivering  more  housing.  The  comment 
recommended  that  if  testers  are  fimded. 
procedures  should  be  adopted  to  ensure 
that: 

(1)  Safeguards  are  implemented  to 
distinguish  between  an  isolated  incident 
and  patterns  euid  practices  of  unlawful 
discrimination: 

(2)  A  thorough  review  of  the 
procedures  and  results  of  the  May  1992 
FHIP  Notice  of  Funding  Availability 
(NOFA)  for  testing  discriminatory 
mortgage  lending  practices  is  conducted 
and  made  public  prior  to  additional 
funding; 

(3)  A  public  comment  period  for 
annual  reviews  of  listed  non-profit 
organizations  eligible  for  funding  is 
established  to  provide  the  pubUc  with 
the  opportunity  to  comment  on  the 
integrity  of  the  organizations  listed  prior 
to  any  grant  agreements;  and 

(4)  Procedures  are  established  to 
rescind  funding  awards  for  grantees  that 
do  not  meet  specific  performance 
measures  determined  by  HUD  in  the 
grant  process. 

In  response  to  this  comment,  the 
Department  first  of  all  wants  to  make  it 
clear  that  testing  activities  will  continue 
to  be  funded.  Both  Congress  and  the 
Department  have  determined  that 
testing  is  a  valid  and  necessary 
component  of  fair  housing  investigative 
and  enforcement  activities.  Congress 
had  the  choice  of  permitting  FHIP  to 
expire  at  the  end  of  its  demonstration 
period,  or  of  establishing  it  as  a 
permanent  program,  and  it  chose  tlie 
latter  option.  In  establishing  FHIP  as  a 
permanent  program  with  section  905, 
Congress  explicitly  cites  testing,  and  it 
cites  it  first,  in  the  listing  of  Private 
Enforcement  Initiative  activities. 
Further,  the  definitions  of  QFHOs  and 
FHOs  added  by  section  905  require 
testing  as  an  activity  that  organizations" 
must  be  engaged  in  to  qualify  as  QFHOs 
or  FHOs.  The  role  of  testing  as  a  basic 
fair  housing  investigative  and 
enforcement  activity  is  firmly 
established. 

Having  acknowledged  the  integral 
status  of  testing  in  the  Fair  Housing 
Initiatives  Program,  the  Department 
makes  the  following  responses  to  this 


comment's  four  recommendations.  First, 
regarding  the  implementation  of 
safeguards  to  distinguish  between  an 
isolated  incident  and  patterns  and 
practices  of  unlawful  discrimination, 
this  recommendation  appears  to  miss 
the  point  that  it  is  not  necessary  to  have 
a  pattern  of  unlawful  discrimination  to 
constitute  a  violation  of  the  Fair 
Housing  Act.  A  single  instance  of 
unla^^-fu!  discrimination  would  be  just 
that;  imlawful  and  a  violation. 
.  The  comment's  second 
recommendation,  to  wait  for  a  thorough 
review  of  the  results  of  the  testing 
funded  by  the  May  1992  NOFA  t^fore 
funding  additional  testing,  will  not  be 
foUowwl.  in  hght  of  the  central  role  of 
testing  in  the  FHIP.  The  May  1992 
funding  is  limited  to  testing  of  mortgage 
lending  practices,  one  of  many 
permissible  activities  under  the  FHIP, 
and  is  incorrectly  characterized  by  this 
comment  as  a  "pilot-program."  It 
provides  no  basis  on  which  to  delay  the 
funding  of  additional  testing. 

The  comment's  third 
recommendation,  to  provide  an 
opportunity  for  public  comment  on  the 
integrity  of  non-profit  organizations 
eligible  for  funding,  requests  a 
procedure  that  is  highly  inappropriate. 
Such  a  procedure  impugns  the  entire 
class  of  applicants,  and  has  nothing  to 
do  with  the  quality  of  the  applications 
submitted  for  funding,  the  sole 
consideration  in  awarding  funds. 

The  Department  agrees  with  this 
comment's  fourth  recommendation,  and 
beheves  it  is  particularly  appropriate  in 
the  context  of  multi-year  contracts, 
where  the  opportunity  is  present  for  tin 
axmual  performance  review.  The  rule 
would  make  funding  of  multi-year 
contracts  not  only  contingent  upon  the 
availability  of  funds,  but  also  subject  to 
a  performance  review  of  the  previous 
year's  activities. 

Another  of  the  comments  also 
addressed  the  Private  Enforcement 
Initiative  changes  made  by  section  905. 
This  comment  recognized  the  two  broad 
categories  of  eligible  activities  under 
this  initiative  as  investigative  activities 
and  enforcement  activities.  It  suggested 
that  investigations  include,  but  not  be 
limited  to,  testing,  and  that  enforcement 
activities  should  also  be  interpreted 
broadly  to  provide  complainants  with  a 
range  o/  resolutions  for  fair  housing 
complaints.  The  comment  included  lists 
of  specific  investigative  and 
enforcement  activities  that  should  be 
ehgible  for  FHIP  funding. 

As  explained  below,  the  Department 
intends  to  implement  the  statutory 
requirements  of  section  905  in  this  rule, 
and  to  provide  more  specific  guidance 
within  this  statutory  framework  in 


NOFAs  that  will  be  published  as  funds 
are  appropriated.  This  NOFA  guidance 
would  include  a  Usting  of  specific 
activities,  and  to  that  extent,  the 
Department  agrees  with  the 
recommendation  of  this  comment. 
The  comment  also  addresses  the 
issues  of  multi-year  funding,  and 
recommends  that  this  funding  be 
limited  to  organizations  that  meet  the 
definition  of  a  QFHO  and  that  have 
successfully  performed  fair  housing 
enforcement  activities  for  two  or  more 
consecutive  years  immediately 
preceding  their  application.  While 
section  905  does  not  itself  limit  multi- 
)'ear  frmding  :n  this  way,  it  does  permit 
the  Department  to  "take  such  other 
action  as  is  appropriate  to  enhance  the 
effectiveness  of  such  investigations  and 
enforcement  activities."  Limiting  the 
class  of  eligible  organizations,  if  it 
enhtmced  the  effectiveness  of  the 
activities,  would,  tlierefore,  be 
permissible.  However,  to  allow  for 
program  flexibility,  because  the 
Department  cannot  foresee  every 
instance  in  which  such  a  limitation 
might  or  might  not  be  appropriate,  this 
rule  would  not  include  the  limitation. 
Such  a  hmitation  may  appear  in 
program  NOFAs,  to  the  extent 
determined  appropriate  to  enhance 
effectiveness. 

The  comment  then  suggests  that  all  of 
the  kinds  of  activities  listed  in  the 
Private  Enforcement  Initiatives  should 
be  eligible  for  funding  and  weighted 
equally,  "unless  a  finding  is  made  that 
the  rental  and  sales  discrimination 
investigation  needs  are  met."  The 
Department  takes  this  to  mean  that 
where  rental  and  sales  investigation 
activities  are  already  being  vigorously 
pursued,  other  activities  uill  be  given 
priority  consideration  for  funding.  This 
is  sensible,  and  the  Department  would 
adopt  such  an  approach,  as  appropriate, 
in  individual  NOFAs. 

The  comment  later  states  that. 
"Because  matching  funds  for  fair 
housing  are  very  difficult  to  come  by 
and  many  organizations  providing  fair 
housing  education  and  enforcement 
activities  rely  upon  Community 
Development  Block  Grant  funds,  (the 
comment)  recommends  that  HUD  state 
clearly  that  no  groups  eligible  for  FHIP 
funds  will  be  penalized  or  disqualified 
because  they  receive  Community 
Development  Block  Grants  to  perform 
similar  activities  in  their  communities." 

The  Department  recognizes  that  the 
FHIP  resources  made  available  to  meet 
fair  bousing  needs  are  very  limited. 
Because  of  this,  grant  applicants  are 
encouraged,  under  the  current 
regulations,  to  seek  other  public  and 
private  resources.  Section  125.105(d) 


includes  as  an  application  requirement, 
"an  estimate  of  such  other  pubUc  or 
private  resources  as  may  be  available  to 
assist  the  proposed  activities."  One  of 
the  selection  criteria  (at  §  125.106(a)(2)) 
is.  "The  extent  to  which  the  project 
utihzes  other  public  or  private  resources 
that  may  be  available."  The 
Department's  current  policy  is  to  favor 
applicants  who  »rp  able  to  obtain  other 
resources.  Under  this  poliq,-,  the  receipt 
of  CDBG  funds  for  fair  housing  purposes 
should  assist,  rather  than  penalize  or 
disqualify,  an  appUcant. 

However,  the  Department  recognizes 
that  where  resources  are  scarce,  difficult 
resource  allocation  decisions  mvisr  be 
made.  The  Department  is  considering 
changing  its  pohcy  to  reser\'e  the  right, 
when  choosing  between  two  otherwise 
equally  deserving  applicants,  to 
consider  the  resources  presently 
available  to  each.  This  approach  ties  in 
with  the  earlier  comment  concerning 
ordering  priorities  where  rental  and 
sales  discrimination  investigation  needs 
are  being  met  That  comment  suggested 
giving  priority  to  other  activities  where 
investigation  activities  were  adequate. 
Similarly,  although  fair  housing 
resource  needs  may  not  be  adequate  for 
either  of  two  competing  applicants,  the 
Department  may  decide  that  an 
applicant  receiving  CDBG  or  other  funds 
for  fair  housing  activities  is  in  a  better, 
though  still  inadequate,  position  than  an 
equally-qualified  applicant  that  does  not 
receive  such  funds.  In  such  an  instance, 
the  award  of  FHIP  funds  would  be  made 
to  the  applicant  that  is  most  resource- 
poor.  This  would  not  be  done  to, 
penaUze  an  appUcant  that  has  funds 
available  from  sources  other  than  FHIP, 
but  to  distribute  scarce  resources  in  the 
most  equitable  and  efficient  manner. 
The  Department  specifically  invites 
comment  on  this  issue. 

To  implement  the  new  investigative 
and  enforcement  provisions,  subpart  D 
of  24  CFR  part  125  .  enUtled  "Private 
Enforcement  Initiative",  would  be 
amended.  Because  the  original  statutory 
language  authorizing  private 
enforcement  initiatives  is  not  removed 
but  rather,  is  supplemented  by  HQ)A 
section  905.  the  present  statements  of 
purpose,  eligible  applicants,  and  eligible 
activities  at  §§  125.401,  125.402,  and 
125.403.  respectively,  would  not  be 
replaced.  Instead,  new*  language  taken 
directly  from  section  905.  as  discussed 
above,  would  be  added. 

To  permit  flexibility  in  the  funding  of 
FHIP  activities  and  permit  the 
Department  to  allocate  resources  in 
response  to  developments  in  the  field, 
the  Department  intends  to  provide  more 
specific  guidance  as  to  particular 
activities  and  such  issues  as  the 
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availability  and  terms  of  multi-year 
funding  in  Notices  of  Funding 
Availability  (NOFAs)  rather  than  in  the 
rule.  Emphasis  in  separate  NOFAs  may 
be  placed  on  more  standard 
investigation  and  enforcement  activities, 
such  as  testing,  providing  or  securing 
private  legal  representation,  and  filing 
complaints;  or  on  pursuing  innovations 
in  such  areas  as  analysis  and  mapping 
of  HMDA  and  census  data,  appraisal 
and  credit  reports,  underwriting 
standards,  and  title  searches.  Similarly, 
depending  on  the  Department's 
identification  of  significant  long  term 
efforts  that  need  to  be  undertaken  with 
the  resources  expected  to  be  available, 
the  NOFAs  would  provide  information 
on  such  mulU-year  funding  issues  as 
applicants,  activities,  performance 
stages,  amounts,  and  duration.  The  use 
of  NOFAs  in  this  way  is  consistent  with 
the  current  regulations  at  §§  125.104(d), 
125.105(h),  and  125.106(b).  Each  of 
these  sections  provides  for  more  specific 
information  concerning  eligible 
activities,  application  requirements,  and 
selection  criteria,  respectively,  to  be 
included  in  NOFAs.  This  proposed  rule 
would  provide  for  additional  flexibihty 
in  making  FHIP  funds  available,  as 
follows.  Besides  adding  the  new  Fair 
Housing  Organizations  Initiative, 
discussed  immediately  below,  to  the  list 
of  FHIP  Initiatives  at  §  125.104(c),  a 
clarifying  change  would  be  made  to 
§  125.104(d)  so  that  requirements 
related  to  eligible  applicants  are 
specifically  included  in  the  list  of  items 
for  which  NOFAs  will  provide 
guidance.  Section  125.104(d)  would  also 
be  amended  for  the  purpose  of 
promoting  flexibility  to  provide  that  the 
specific  selection  criteria  for  funding 
will  be  included  in  FHIP  NOFAs.  The 
rule  would  provide  that  the  selection 
criteria  announced  in  NOFAs  will  be 
designed  to  permit  the  Department  to 
respond  to  and  target  areas  of  concern 
and  will  promote  the  purposes  of  the 
Fair  Housing  Initiatives  Program  in  an 
equitable  and  cost  efficient  manner. 
Section  125.106,  which  in  the  current 
rule  contains  the  provisions  concerning 
selection  criteria,  would  be  revised  to 
provide  instead  for  a  general  waiver 
provision,  permitting  the  Department  to 
waive,  in  a  published  NOFA  or  other 
Federal  Register  notice,  any  program 
requirement  in  the  rule  that  is  not 
required  by  statute. 

Section  905  next  establishes  the  Fair 
Housing  Organizations  Initiative,  which 
has  two  purposes:  continued 
development  of  existing  fair  housing 
organizations,  and  the  establishment  of 
new  fair  housing  organizations.  For  the 
purpose  of  continued  development  of 


existing  fair  housing  organizations,  it 
authorizes  the  funding  of  contracts  or 
cooperative  agreements  with  qualified 
fair  housing  enforcement  organizations, 
other  private  nonprofit  fair  housing 
enforcement  organizations,  and 
nonprofit  groups  organizing  to  build 
their  capacity  to  provide  fair  housing 
enforcement,  for  the  purpose  of 
supporting  the  continued  development 
or  implementation  of  initiatives  which 
enforce  the  rights  granted  under  the  Fair 
Housing  Act.  The  statute  specifies  that 
these  contracts  or  cooperative 
agreements  may  not  provide  more  than 
50  percent  of  the  operating  budget  of  the 
recipient  organization  for  any  one  year. 

Funds  made  available  under  the  Fair 
Housing  Organizations  Initiative  are 
also  to  be  used  to  help  establish, 
organize,  and  build  the  capacity  of  fair 
housing  enforcement  organizations, 
particularly  in  those  areas  of  the  country 
which  are  currently  underserved  by  fair 
housing  enforcement  organizations,  as 
well  as  those  areas  where  large 
concentrations  of  protected  classes 
exist.  To  meet  the  objectives  of  this 
"establishing  new  organizations" 
purpose,  the  Department  is  permitted  to 
enter  into  contracts  or  cooperative 
agreements  with  qualified  fair  housing 
enforcement  organizations.    - 

One  comment  recommends  that  this 
section  905  provision  should  be 
regarded  as  establishing  a  "non- 
competitive, entitlement  category  to 
provide  general  operating  funds"  for 
QFHOs,  for  the  continued  development 
or  implementation  of  initiatives  which 
enforce  the  rights  granted  under  the  Fair 
Housing  Act.  The  Department  may.  in 
the  future,  consider  such  an  approach, 
depending  upon  the  size  of  the 
appropriations  for  this  purpose,  and  the 
number  of  QFHOs  that  would  receive 
assistance.  Given  the  present  level  of 
available  FHIP  funding,  entitlement 
funding  would  not  seem  to  be  an 
efficient  method  of  implementing  FHIP. 
The  crucial  issue,  apart  from  developing 
a  formula  that  would  distribute  funds 
equitably  and  with  the  flexibility  to 
respond  to  new  developments  and 
perceptions,  is  whether  such  a  funding 
procedure  would  provide  a  meaningful 
level  of  support  for  qualifying 
organizations.  The  Department 
specifically  invites  comment  on  the 
issue  of  distributing  FHIP  funds 
according  to  an  allocation  formula,  and 
on  what  criteria  might  be  used  to 
provide  for  the  fair  and  equitable 
distribution  of  funds  on  such  a  basis. 
Although  the  Department  will  continue 
to  award  FHIP  funds  on  a  competitive 
basis  through  the  publication  of  NOFAs, 
consistent  with  the  current  regulation  at 
§  125.104(b),  this  section  would  be 


amended  to  permit  the  Department  to 
award  funds  through  the  publication  of 
a  NOFA,  or  through  a  contract  or 
cooperative  agreement. 

A  new  subpart  E,  entitled  "Fair 
Housing  Organizations  Initiative", 
would  be  added  to  24  CFR  125  to 
implement  these  provisions.  Section 
125.501  would  state  the  two-fold 
purpose,  derived  fi-om  section  905.  of 
this  initiative:  1)  to  develop  or  expand 
the  ability  of  existing  eligible 
organizations  to  provide  fair  housing 
enforcement,  and  2)  to  establish  new 
fair  housing  enforcement  organizations 
where  they  are  most  needed.  These  two 
purposes  would  be,  titled,  respectively, 
"Continued  Development  of  Existing 
Organizations"  and  "Establishing  New 
Organizations." 

Section  125.502  would  list  the  eligible 
applicants  and  give  the  parameters  of 
the  activities  for  the  purpose  of 
Continued  Development  of  Existing 
Organizations.  Eligible  applicants  for 
funding  under  this  purpose  would  be: 
(1)  Qualified  fair  housing  enforcement 
organizations.  (2)  other  private 
nonprofit  fair  housing  enforcement 
organizations,  and  (3)  nonprofit  groups 
organizing  to  build  their  capacity  to 
provide  fair  housing  enforcement.  The 
third  category  of  applicants  would 
consist  of  already  existing  non-profit 
organizations  that  do  not  presently  have 
the  capacity  to  perform  fair  housing 
enforcement  activities,  but  that  will  use 
FHIP  funds  to  develop  that  capacity. 

The  activities  for  wnich  these 
organizations  would  be  able  to  apply 
would  be  any  activities  listed  as  eligible 
at  §  125.403  under  the  Private 
Enforcement  Initiative.  It  is  significant 
to  note  that,  but  for  the  establishment  of 
the  Fair  Housing  Organizations 
Initiative,  non-profit  groups  in  the  third 
category  of  eligible  applicants  listed  in 
the  preceding  paragraph  would  not  be 
eligible  for  funding  to  undertake  Private 
Enforcement  Initiative  activities.  The 
Fair  Housing  Organizations  Initiative 
expands  the  scope  of  fair  housing 
enforcement  by  giving  such  groups  the 
opportunity  to  enter  the  field.  In  this 
way,  the  total  number  of  private 
nonprofit  fair  housing  enforcement 
organizations  is  increased.  With  respect 
to  private  nonprofit  fair  housing 
enforcement  organizations,  whether  or 
not  "qualified,"  who  are  eligible  to 
apply  for  Private  Enforcement  Initiative 
funding,  the  Department  believes  that 
the  Fair  Housing  Organizations 
Initiative  is  intended  to  permit  them  to 
maintain  or  increase  the  magnitude  of 
their  current  activities,  or  to  undertake 
initiatives  in  new  areas. 

Section  125.502  v.-ould  also  include 
the  statutory  prohibition,  applicable 


only  to  the  "Continued  Development  of 
Existing  Organizations"  purpose  of  this 
Initiative,  against  providing  more  than 
50  percent  of  the  operating  budget  of  a 
recipient  organization  for  any  one  year. 
One  comment  recommended  that 
"operating  budget"  for  the  purpose  of 
this  provision  should  be  defined  to 
mean:  "Funds  spent  on  activities 
reasonably  related  to  fair  housing 
enforcement,  including  in  kind  or  pro- 
bono  services  such  as  (but  not  limited 
to)  volunteer  tester  services,  board  and 
staff  time;  pro-bono  or  reduced  rate  legal 
services;  and  donation  of  office  space 
and  other  overhead  expenses."  This 
definition  appears  to  include  in  the  total 
size  of  the  operating  budget  not  only  the 
actual  expenditures  of  an  organization 
in  providing  services,  but  the  value  of 
materials  and  services  donated  to  the 
organization.  This  would  have  the  effect 
of  enlarging  the  total  size  of  the 
operating  budget,  and  thereby  increase 
the  amount  an  organization  would  be 
eligible  to  receive,  taking  into  account 
the  statutory  50  percent  limitation. 
This  rule  would  adopt  an  even   ' 
broader  definition  of  "operating  budget" 
than  proposed  in  the  comment  The 
recommendation  that  only  "funds  spent 
on  activities  reasonably  related  to  fair 
housing  enforcement"  be  counted 
would  not  be  followed,  because  such  a 
provision  would  have  a 
disproportionate  impact  on  eligible 
applicants  in  the  statutory  category  of 
"nonprofit  groups  organizing  to  build 
their  capacity  to  provide  fair  housing 
enforcement."  The  Department  proposes 
to  define  "operating  expenses"  as.  "the 
applicant's  total  planned  budget 
expenditures  from  all  sources,  including 
the  value  of  in-kind  and  monetary 
contributions,  in  the  year  for  which  - 
funding  is  sought."  Comments  on  this 
issue  are  specifically  invited.     - 

Section  125.503  would  be  added  to 
implement  the  "Establishing  New 
Organizations"  purpose  of  the  Fair 
Housing  Organizations  Initiative.  The 
eligible  activity  under  this  purpose 
would  be  "to  help  establish,  organize, 
and  build  the  capacity  of  fair  housing 
enforcement  organizations."  PTiority 
would  be  given  for  such  efforts  "in    - '     - 
those  areas  of  the  country  which  are 
currently  underserved  by  fair  housing 
enforcement  organizations,  as  well  as 
those  areas  where  large  concentrations 
of  protected  classes  exist. " 

The  statute  states  the  Department 
"may  enter  into  contracts  or  cooperative 
agreements  with  qualified  fair  housing 
enforcement  organizations"  for 
purposes  of  meeting  the  objectives  of 
establishing  new  organizations.  The 
Department  has  inferred  that  the  use  of 
the  permissive  term  "may"  rather  than 


the  mandatory  term  "shall"  (which  is 
used,  for  example,  in  listing  the  eligible 
applicants  for  the  purpose  of  continued 
development)  in  citing  qualified  fair 
housing  enforcement  organizations  as 
eligible  for  funding  ujider  this  purpose 
means  that  QFHOs  were  not  intended  to 
have  an  exclusive  eligibility  for 
"Establishing  New  Organizations" 
funding.  Addressing  the  national  need 
for  private  fair  housing  enforcement 
organizations,  "particularly  in  those 
areas  of  the  country  which  are  currently 
underserved  by  fair  housing 
enforcement  organizations  as  well  as 
those  areas  where  large  concentrations 
of  protected  classes  exist"  as  required 
by  section  905,  would  best  be  served  by 
making  this  category  of  funding  broadly 
available.  This  rule  would  make  funding 
to  establish  enforcement  organizations 
in  targeted  areas  available  to  any  eligible 
applicant  under  any  of  the  other  FHIP 
Initiatives. 

The  Department  proposes  to  use  a 
comparatively  simple  process  to 
determine  where  the  very  limited 
amount  of  funds  available  for 
establishing  new  fair  housing 
enforcement  organizations  will  be  made 
available,  consistent  with  the  statutory 
priority  of  taigeting  underserved  areas 
with  large  concentrations  of  protected 
classes.  Target  areas  will  be  identified 
by  the  Department  on  the  basis  of  a 
number  of  factors  including,  for 
example,  the  amount  of  funds  available;; 
the  absence  in  an  area  of  substantially 
equivalent  State  or  local  agencies,  or 
private  enforcement  groups;  and  the 
presence  of  large  concentrations  of 
protected  classes.  To  encourage 
establishing  organizations  where  they 
are  needed  most,  not  only  underser\ed, 
but  also,  unserved  areas  would  be 
identified  for  funding  by  the 
Department.  Addressing  both 
underserved  and  unserved  areas  here 
would  be  consistent  with  the  new 
Private  Enforcement  Initiative  activity, 
added  by  section  905,  of  canying  out 
testing  and  other  investigative  activities, 
-including  building  the  capacity  for 
housing  investigative  activities  in 
unserved  or  underserved  areas.  The 
target  areas  identified  in  this  way  would 
be  announced  in  the  FHIP  Notices  of 
Funding  .Availability  as  they  are 
published  in  the  Federal  Register. 

Section  905  also  makes  a  number  of 
additions  to  the  Education  and  Outreach 
Initiative  of  FHIP,  addressing  national 
(including  national  fair  housing  month), 
regional  and  local,  and  community- 
based  programs  or  activities.  As  with 
most  of  the  other  section  905 
amendments,  the  existing  subpart  C — 
Education  and  Outreach  Initiative  at  24 


CFR  125  is  not  superseded  but 
augmented  with  these  statutorj-  changes. 

All  three  of  the  comments  received 
were  enthusiastic  in  their  endorsement 
of  education  and  outreach  activities. 
One  of  the  comments  included  lists  of 
specific  activities  to  be  considered  as 
national,  regional  and  local,  or 
conmiunity-based  programs.  The 
Department  intends  to  include  the 
statutory  requirements  in  this  rule,  and 
then  provide  more  specific  guidance  in 
the  NOFAs  pubUshed  for  the  Fair 
Housing  Initiatives  Program.  This  is  the 
approach  used  under  the  current  FHIP 
regulation  and  that  would  continue  to 
be  used  to  allow  for  flexibility  in  the 
administration  of  the  program. 

The  statutory  amendments  require 
that  national  education  and  outreach 
programs  be  designed  to  provide  a 
centralized,  coordinated  effort  for  the 
development  and  dissemination  of  fair 
housing  media  products,  including — 

(1)  pubhc  service  announcements, 
both  audio  and  video: 

(2)  television,  radio  and  print 
advertisements; 

(3)  posters:  and 

(4)  pamphlets  and  brochures. 

In  addition,  a  portion  of  the  amounts 
provided  for  a  national  program  would 
be  designated  for  activities  related  to  the 
annual  national  fair  housing  month, 
which  would  also  be  made  eligible 
activities  in  the  proposed  rule. 

Eligible  for  national  program  funding 
are  qualified  fair  housing  enforcement 
organizations,  other  fair  housing 
enforcement  organizations,  and  other 
nonprofit  organizations  representing 
groups  of  persons  protected  under  the 
Fair  Housing  Act.  Cooperation  with  real 
estate  industry  organizatic ns  in  national 
education  and  outreach  programs  is 
encouraged  by  the  statute,  although  they 
are  not  specifically  listed  as  eligible  for 
funding.  These  organizations  would  be 
eligible  for  Education  and  Outreach 
Initiative  funding  as  "other  public  or 
private  entities  that  are  formulating  or 
carrying  out  programs  to  prevent  or 
eliminate  discriminator)'  housing 
practices"  under  the  current  FHIP 
regulation,  which  generally  i.s  not 
superseded,  but  augmented,  by  the 
HCDA  1992  section  905  amendments. 
To  implement  the  statutory  mandate  to 
encourage  cooperation,  a  preference  in 
FHIP  .NOFAs  of  several  pomts  would  be 
given  to  applicants  that  demonstrate 
cooperation  with  real  estate  industry 
organizations. 

The  statute  specifically  encourages 
the  dissemination  in  national  programs 
of  educational  information  and 
technical  assistance  to  support 
compliance  with  the  housing 
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adaptability  and  accessibility 
requirements  contained  in  the  Fair 
Housing  Amendments  Act  of  1988.  This 
goal  would  also  be  addressed  by 
providing  a  preference  of  several  points 
in  FHIP  NOFAs  to  applications  that 
proposed  such  activities. 

With  respect  to  regional  and  local 
programs,  section  905  cites  as  eligible  to 
receive  FHIP  funds  State  and  local 
agencies  certified  by  the  Department 
under  section  810(fl  of  the  Fair  Housing 
Act,  or  other  pubhc  or  private  entities 
that  are  formulating  or  carrying  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices. 
Unlike  the  case  of  the  national  program, 
section  905  does  not  specifically  list  any 
eligible  activities  for  regional  and  local 
programs.  The  rule  would  make  any 
activities  ehgible  as  national  program 
activities  also  eligible  as  regional  or 
local  activities.  The  rule  would  define 
activities  that  are  "local"  in  scope  as 
activities  that  are  limited  to  a  single  unit 
of  general  local  government,  meaning  a 
city,  town,  township,  coimty,  parish, 
village,  or  other  general  purpose 
pohtical  subdivision  of  a  State. 
Activities  that  are  "regional"  in  scope 
would  be  defined  as  activities  that  cover 
adjoining  States  or  two  or  more  imits  of 
general  local  government  within  a  state. 

Finally,  section  905  makes  FHIP 
funding  eligible  to  support  community- 
based  education  and  outreach  activities, 
including  school,  church,  and 
commimity  presentations,  conferences, 
and  other  educational  activities.  The 
rule  would  make  any  activities  eligible 
as  national  program  activities  also 
ehgible  as  community-based  activities. 
Eligible  for  community-based  program 
funding  are  fair  housing  organizations 
and  other  nonprofit  organizations 
representing  groups  of  persons 
protected  under  the  Fair  Housing  Act.  or 
other  public  or  private  entities  that  are 
formulating  or  carrying  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices.  The  rule  would 
define  activities  that  are  "community- 
based"  in  scope  as  those  which  are 
primarily  focused  on  a  particular 
geographic  area  within  a  unit  of  general 
local  government. 

To  implement  these  statutory 
amendments,  §  125.302(b)  would  be 
amended  to  include  qualified  fair 
housing  enforcement  organizations, 
other  fair  housing  enforcement 
organizations,  and  other  nonprofit 
organizations  representing  groups  of 
f)ersons  protected  under  the  Fair 
Housing  Act,  to  the  Ust  of  eligible 
applicants.  Section  125.303,  entitled 
"Ehgible  activities",  would  be  more 
extensively  revised.  The  current  listings 
of  ehgible  activities,  categorized 


according  to  educational  projects  and 
outreach  projects,  would  be  combined 
into  a  single  category  imder  §  125.303(a) 
with  the  paragraph  heading,  "In 
general."  This  change  would  recognize 
that  the  current  regulation  has  been 
augmented  and  not  superseded.  It 
would  also  recognize  that  the 
distinction  between  "education" 
activities  and  "outreach"  activities  is 
not  hard  and  fast.  This  rule  would 
consider  "education  and  outreach"  as  a 
phrase  modifying  a  single  category  of 
activities. 

Paragraphs  (b)  through  (d)  of 
§  125.303  would  be  organized  to  cover, 
respectively,  national  (including 
national  fair  housing  month),  regional 
and  local,  and  community-based 
programs,  as  discussed  above. 

III.  Findings  and  Certifications 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Envirorunental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  purpose  of  the  rule  is  to  provide 
funding  for  fair  housing  investigation 
and  enforcement,  and  education  and 
outreach  activities. 

Regulatory  Agenda 

This  proposed  rule  was  listed  as  item 
number  1666  in  the  Department's 
Semiannual  Agenda  of  Regulations 
pubHshed  on  April  25, 1994  (59  FR 
20424,  20465)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibihty  Act. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibihties  among  the  various 
levels  of  government.  As  a  result,  the 


rule  is  not  subject  to  review  under  the 
order.  The  rule  is  limited  to 
implementing  statutorily  required 
revisions  to  the  existing  Fair  Housing 
Initiatives  Program  Regulation. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  has  potential 
for  a  beneficial,  although  indirect, 
impact  on  family  formation, 
maintenance,  and  general  well-being.  By 
promoting  the  values  of  fair  housing,  the 
rule  would  benefit  families  by  seeking 
to  end  discrimination  as  a  factor  in  the 
availability  of  housing.  Accordingly, 
since  the  impact  on  the  family  is 
beneficial,  although  indirect,  no  further 
review  is  considered  necessary. 

The  Catalog  of  Federal  Domestic 
Assistance  Numbers  for  the  Fair  Housing 
Initiatives  Program  are  14.408,  14.409,  14.410 
and  14.413. 

List  of  Subjects  in  24  CFR  Part  125 

Fair  housing,  Grant  programs — 
housing  and  community  development. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department 
proposes  to  amend  part  125  of  title  24 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  125— FAIR  HOUSING 
INITIATIVES  PROGRAM 

1.  The  authority  citation  for  part  125 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3616  note;  42  US.C. 
3535(d). 

2.  In  §  125.103,  the  paragraph 
designations  (a)  through  (h)  would  be 
removed,  and  the  definitions  of  expert 
witness,  fair  housing  enforcement 
organization,  meritorious  claims,  and 
qualified  fair  housing  enforcement 
organization  would  be  added  in 
alphabetical  order  to  read  as  follows: 

§125.103    Definitions. 

•  «         •         •         * 

Expert  witness  means  a  person  who 
testifies,  or  who  would  have  testified 
but  for  a  resolution  of  the  case  before  a 
verdict  is  entered,  and  who  qualifies  as 
an  expert  witness  under  the  rules  of  the 
court  where  the  htigation  funded  by  this 
part  is  brought. 

•  •        •        •        • 

Fair  housing  enforcement 
organization  (FHO)  means  any 
organization  that — 

(1)  Is  organized  as  a  private,  tax- 
exempt,  nonprofit,  charitable 
organization; 
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(2)  Is  currently  engaged  in  complaint 
intake,  complaint  investigation,  testing 
for  fair  housing  violations  and 
enforcement  of  meritorious  claims;  and 

(3)  Upon  the  receipt  of  FHIP  funds 
will  continue  to  be  engaged  in 
complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations  and  enforcement  of 
meritorious  claims. 

(4)  To  be  eligible  to  receive  assistance 
under  the  Private  Enforcement 
Initiative,  a  fair  housing  enforcement 
organization  must  have  at  least  1  year  of 
experience  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations  and  enforcement  of 
meritorious  claims.  For  the  purpose  of 
meeting  this  1  year  qualification  period, 
it  is  not  necessary  that  the  activities 
were  conducted  simultaneously,  as  long 
as  each  activity  was  conducted  for  1 
year.  It  is  also  not  necessary  for  the 
activities  to  have  been  conducted  for  a 
continuous  year.  An  organization  may 
aggregate  its  experience  in  each  activity 
over  the  2  year  period  preceding  its 
application  to  meet  this  1  year 
qualification  period  requirement. 

(5)  The  Department  may  request  an 
organization  to  submit  documentation 
to  support  its  claimed  status  as  an  FHO. 

Meritorious  claims  means 
enforcement  activities  that  resulted  in 
lawsuits,  consent  decrees,  legal 
settlements,  HUD  conciUations  and 
agency  initiated  settlements  with  the 
outcome  of  monetary  awards  for 
compensatory  and/or  punitive  damages 
to  plaintiffs  or  complaining  parties,  or 
affirmative  relief  and  monitoring. 

Qualified  fair  housing  enforcement 
organization  (QFHO)  means  any 
organization,  whether  or  not  it  is  solely 
engaged  in  fair  housing  enforcement 
activities,  that: 

(1)  Is  organized  as  a  private,  tax- 
exempt,  nonprofit,  charitable 
organization: 

(2)  Has  at  least  2  years  experience  in 
complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations  and  enforcement  of 
meritorious  claims;  and 

(3)  Is  engaged  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations  and  enforcement  of 
meritorious  claims  at  the  time  of 
application  for  FHIP  assistance. 

(4)  For  the  purpose  of  meeting  the  2 
year  qualification  period  for  the 
activities  included  in  paragraph  (2)  of 
this  definition,  it  is  not  necessary  that 
the  activities  were  conducted 
simultaneously,  as  long  as  each  activity 
was  conducted  for  2  years.  It  is  also  not 


necessary  for  the  activities  to  have  been 
conducted  for  2  consecutive  or 
continuous  years.  An  organization  may 
aggregate  its  experience  in  each  activity 
over  the  3  year  period  preceding  its 
application  to  meet  the  2  year 
qualification  period  requirement. 

(5)  The  Department  may  request  an 
organization  to  submit  documentation 
to  support  its  claimed  status  as  a  QFHO. 

*  *        •        •        • 

3.  In  §  125.104.  paragraphs  (b),  (c)(2). 
(c)(3),  and  (d)  would  be  revised,  and 
paragraph  (c)(4)  would  be  added,  to  read 
as  follows: 

§  125.104    Program  administration. 

*  •         •         *         • 

(b)  Funding  in  the  Fair  Housing 
Initiatives  Program  will  be  awarded 
through  a  Notice  of  Funding 
Availability  under  a  grant  or  other 
fimding  instrument. 

(c)  •  •  • 

(2)  The  Education  and  Outreach 
Initiative  (subpart  C); 

(3)  The  Private  Enforcement  Initiative 
(subpart  D);  and 

(4)  The  Fair  Housing  Organizations 
Initiative  (subpart  E). 

(d)  Notices  of  Funding  Availability 
under  this  program  will  be  published 
periodically  in  the  Federal  Register. 
Such  notices  will  announce  the  amount 
of  funds  available  and  the  funding 
available  for  any  Initiative,  and  may 
limit  funding  to  one  or  more  of  the 
Initiatives  or  categories  of  eligible 
appUcants.  The  Notice  of  Funding 
Availability  will  include  the  specific 
factors  for  award  which  will  be  used  in 
the  selection  of  recipients  to  be  funded, 
and  will  indicate  the  relative  weight  of 
all  selection  criteria.  The  selection 
criteria  announced  in  Notices  of 
Funding  Availability  will  be  designed  to 
permit  the  Department  to  respond  to 
and  target  areas  of  concern,  and  will 
promote  the  purposes  of  the  Fair 
Housing  Initiatives  Program  in  an 
equitable  and  cost  efficient  manner. 

4.  Section  125.106  would  be  revised 
to  read  as  follows: 

§125.106    Waivers. 

The  Department  may  waive,  in  a 
published  Notice  of  Funding 
Availability  or  other  Federal  Register 
notice,  any  requirement  in  this  part  that 
is  not  required  by  statute. 

5.  Section  125.204  would  be  added  to 
read  as  follows: 

§125.204    Testers. 

Testers  in  testing  activities  funded 
with  Administrative  Enforcement 
Initiative  funds  must  not  have  prior 
felony  convictions  or  convictions  of 


crimes  involving  fraud  or  perjury,  and 
they  must  receive  training  or  be 
experienced  in  testing  procedures  and 
techniques. 

6.  In  §  125.302,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§125.302    Eligible  applicants. 

*        •        •        •        • 

(b)  Pubhc  or  private  non-profit 
organizations  or  institutions,  including 
qualified  fair  housing  enforcement 
organizations,  fair  housing  enforcement 
organizations,  and  other  nonprofit 
organizations  representing  groups  of 
persons  protected  under  the  Fair 
Housing  Act.  and  other  public  or  private 
entities  that  are  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  bousing  practices. 

7.  Section  125.303  would  be  revised 
to  read  as  follows: 

§125.303    Eligible  activities. 

(a)  In  general.  Projects  that  may  be 
funded  as  national,  regional  and  local, 
or  community-based  programs  under 
the  Education  and  Outreach  Initiative 
may  include  (but  are  not  limited  to)  the 
following: 

(1)  Developing  informative  material 
on  fair  housing  rights  and 
responsibilities; 

(2)  Developing  fair  housing  and 
affirmative  marketing  instructional 
material  for  education  programs  for 
national,  regional  and  local  housing 
industry  groups; 

(3)  Providing  educational  seminars, 
curricula,  and  working  sessions  for 
schools,  civic  associations,  community- 
based  organizations,  and  other  groups; 

(4)  Developing  educational  material 
targeted  at  persons  in  need  of  specific  or 
additional  information  on  their  fair 
housing  rights; 

(5)  Developing  national,  regional  or 
local  media  campaigns  regarding  fair 
housing: 

(6)  Bringing  housing  industry  and 
civic  or  fair  housing  groups  together  to 
identify  illegal  real  estate  practices  and 
to  determine  how  to  correct  them; 

(7)  Designing  specialized  outreach 
projects  to  inform  all  persons  of  the 
availability  of  housing  opportunities; 

(8)  Developing  and  implementing  a 
response  to  new  or  more  sophisticated 
practices  that  result  in  discriminatory 
housing  practices; 

(9)  Providing  housing,  mortgage 
lending,  appraisal,  and  insurance 
counseling  ser\'ices;  and 

(10)  Developing  mechanisms  for  the 
identification  of.  and  quick  response  to. 
housing  discrimination  cases  involving 
the  threat  of  physical  harm. 

(b)  National  programs.  (1)  Activities 
eligible  to  be  funded  as  national 
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programs  shall  be  designed  to  provide  a 
centralized,  coordinated  efTort  for  the 
development  and  dissemination  of  fair 
housing  media  products,  including: 

{i\  Public  service  announcements, 
both  audio  and  video; 

(ii)  Television,  radio  and  print 
advertisements; 

(iii)  Posters; 

(iv)  Pamphlets  and  brochures;  and 

(v)  Activities  related  to  the  annual 
national  fair  housing  month. 

(2)  National  program  applications, 
including  those  for  Fair  Housing  Month 
funding,  may  be  eligible  to  receive,  as 
provided  for  in  Notices  of  Funding 
Availability  published  for  the  Fair 
Housing  Initiatives  Program,  a 
preference  consisting  of  additional 
points  if  they: 

(i)  Demonstrate  cooperation  with  real 
estate  industry  organizations:  and/or 

(ii)  Provide  for  the  dissemination  of 
educational  information  and  technical 
assistance  to  support  compliance  with 
the  housing  adaptabihty  and 
accessibility  guidelines  contained  in  the 
Fair  Housing  Amendments  Act  of  1988. 

(c)  Regional  and  local  programs.  (1) 
Activities  eligible  to  be  funded  as 
regional  and  local  programs  include  any 
of  the  activities,  to  be  implemented  on 

a  regional  and/or  local  basis,  listed  in 
paragraphs  (a)  and  (b)(1)  of  this  section. 

(2)  Activities  that  are  "local"  are 
activities  whose  implementation  is 
limited  to  a  single  unit  of  general  local 
government,  meaning  a  city,  town, 
township,  county,  parish,  village,  or 
other  general  piupose  political 
subdivision  of  a  State.  Activities  that  are 
"regional"  are  activities  that  are 
implemented  in  adjoining  States  or  two 
or  more  units  of  general  local 
government  within  a  state. 

(d)  Community-based  programs.  (1) 
Activities  eligible  to  be  hinded  as 
community-based  programs  include  any 
of  the  activities,  to  be  implemented  on 

a  regional  or  local  basis,  listed  in 
paragraphs  (a)  and  (b)(1)  of  this  section, 
with  an  emphasis  on  school,  church, 
and  community  presentations, 
conferences,  and  other  educational 
activities. 

(2)  Activities  that  are  "community- 
based"  in  scope  are  those  which  are 
primarily  focused  on  a  particular 
geographic  area  within  a  unit  of  general 
local  government. 

(e)  Classes  of  competition.  Notices  of 
Funding  Availability  published  for  the 
Fair  Housing  Initiatives  Program  may 
divide  Education  and  Outreach 
Initiative  funding  into  separate 
competitions  for  each  of  the  separate 
types  of  programs  (i.e.,  national, 
regional  and/ or  local,  community-based) 
eligible  imder  this  Initiative. 


(f)  Coordination  of  activities.  Each  . 
non-governmental  applicant  for  funding 
which  is  located  within  the  jurisdiction 
of  a  State  or  local  enforcement  agency 
or  agencies  administering  a  fair  housing 
law  that  has  been  certified  by  the 
Department  under  part  115  of  this 
subchapter  as  being  a  substantially 
equivalent  fair  housing  law  must 
provide  with  its  application  evidence 
that  it  has  consulted  with  the  agency  or 
agencies  to  coordinate  activities  to  be 
funded  under  the  Education  and 
Outreach  Initiative. 

8.  Section  125.401  would  be  revised 
to  read  as  follows: 

§125.401     Purpose. 

The  Private  Enforcement  Initiative  of 
the  Fair  Housing  Initiatives  Program 
provides  funding  to  non-profit 
organizations  and  other  private  entities 
that  are  formulating  or  carrying  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices.  The 
purpose  of  these  awards  is  to  assist  in 
developing,  implementing,  carrying  out, 
or  coordinating  programs  or  activities 
designed  to  obtain  enforcement  of  the 
rights  granted  by  the  Fair  Housing  Act 
or  State  or  local  laws  that  provide  rights 
and  remedies  for  alleged  discriminatory 
housing  practices  that  are  substantially 
equivalent  to  the  rights  and  remedies 
provided  in  the  Fair  Housing  Act,  and 
to  conduct,  through  funding  of  private 
nonprofit  fair  housing  enforcement 
organizations  on  a  single-  or  multi-year 
basis  (subject  to  aimual  appropriations 
and  annual  performance  reviews  upon 
which  further  funding  would  be 
contingent),  investigations  of  violations 
of  the  rights  granted  under  the  Fair 
Housing  Act,  and  appropriate 
enforcement  activities  to  remedy  such 
violations. 

9.  Section  125.402  would  be  revised 
to  read  as  follows: 

§125.402    EHgible  applicants. 

Organizations  which  are  eligible  to 
receive  assistance  under  the  Private 
Enforcement  Initiative  are: 

(a)  Qualified  fair  housing 
organizations. 

(b)  Fair  housing  enforcement 
organizations  with  at  least  1  year  of 
experience  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations  and  enforcement  of 
meritorious  claims.  For  the  purpose  of 
meeting  this  1  year  qualification  period, 
it  is  not  necessary  that  the  activities 
were  conducted  simultaneously,  as  long 
as  each  activity  was  conducted  for  1 
year.  It  is  also  not  necessary  for  the 
activities  to  have  been  conducted  for  a 
continuous  year.  An  organization  may 
aggregate  its  experience  in  each  activity 


over  the  2  year  period  preceding  its 
application  to  meet  this  1  year 
qualification  period  reqGirement. 

(c)  Private  non-profit  organizations 
and  other  private  entities  that  are 
formulating  or  carrying  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices.  Organizations  which 
can  be  eligible  include,  for  example, 
private  nonprofit  fair  housing  and  civil 
rights  groups. 

10.  In  §  125.403,  paragraphs  (c)  and 
(d)  would  be  revised,  and  new 
paragraphs  (e)  through  (i)  would  be 
added  to  read  as  follows: 

§  125.403    Eligible  activities. 

***** 

(c)  Linking  fair  housing  organizations 
regionally  in  enforcement  activities 
designed  to  combat  broader  housing 
market  discriminatory  practices; 

(d)  Establishing  effective  means  of 
meeting  legal  expenses  in  support  of 
litigation  of  fair  housing  cases; 

(e)  Testing  and  other  investigative 
activities,  including  building  the 
capacity  for  fair  housing  investigative 
activities  in  unserved  or  underserved 
areas; 

(f)  Discovering  and  providing 
remedies  for  discrimination  in  the 
public  and  private  real  estate  markets 
and  real  estate-related  transactions, 
including,  but  not  limited  to,  the 
making  or  purchasing  of  loans  or  the 
provision  of  other  financial  assistance 
sales  and  rentals  of  housing  and  housing 
advertising; 

(g)  Carrying  out  special  projects, 
including  the  development  of 
prototypes  to  respond  to  new  or 
sophisticated  forms  of  discrimination 
against  persons  protected  under  the  Fair 
Housing  Act; 

(h)  Providing  technical  assistance  to 
local  fair  housing  organizations,  and 
assisting  in  the  formation  and 
development  of  new  fair  housing 
organizations;  and 

(i)  Providing  funds  for  the  costs  and 
expenses  of  litigation,  including  expert 
witness  fees. 

10.  Section  125.405  would  be  revised 
to  read  as  follows: 

§125.405    Testers. 

Testers  in  testing  activities  funded 
with  Private  Enforcement  Initiative 
funds  must  not  have  prior  felony 
convictions  or  convictions  of  crimes 
involving  fraud  or  perjury,  and  they 
must  receive  training  or  be  experienced 
in  testing  procedures  and  techniques. 

11.  A  new  subpart  E,  consisting  of 
§§  125.501  through  125.504.  entitled 
Fair  Housing  Organizations  Initiative, 
would  be  added  to  part  125  to  read  as 
follows: 
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Subpart  E— Fair  Housing  Organizations 
Initiative 

125.501  Purpose. 

125.502  Continued  development  of  existing 
organizations. 

125.503  Establishing  new  organizations. 

125.504  Testers. 

Sut)part  E— Fair  Housing 
Organizations  Initiative 

§125.501    Purpose. 

The  Fair  Housing  Organizations 
Initiative  of  the  Fair  Housing  Initiatives 
Program  provides  funding  to  develop  or 
expand  the  ability  of  existing  eligible 
organizations  to  provide  fair  housing 
enforcement,  and  to  establish  new  fair 
housing  enforcement  organizations 
where  they  are  most  needed. 

§  125.502    Continued  developnr)ent  o( 
existing  organizations. 

(a)  Eligible  applicants.  AppHcants 
eligible  for  funding  under  this 
component  of  the  Fair  Housing 
Organizations  Initiative  are: 

(1)  Qualified  fair  housing  enforcement 
organizations; 

(2)  Other  private  nonprofit  fair 
housing  enforcement  organizations;  and 


(3)  Nonprofit  groups  organizing  to 
build  their  capacity  to  provide  fair 
housing  enforcement. 

(b)  Eligible  activities.  Activities 
eligible  for  funding  under  this 
component  of  the  Fair  Housing 
Organizations  Initiative  are  any 
activities  listed  as  eligible  at  §  125.403 
under  the  Private  Enforcement 
Initiative. 

(c)  Operating  budget  limitation.  (1) 
Funding  under  this  component  of  the 
Fair  Housing  Organizations  Initiative 
may  not  be  used  to  provide  more  than 
50  percent  of  the  operating  budget  of  a 
recipient  organization  for  any  one  year. 

(2)  For  purposes  of  the  limitation  in 
this  paragraph,  operating  budget  means 
the  applicant's  total  planned  budget 
expenditures  from  all  sources,  including 
the  value  of  in-kind  and  monetary 
contributions,  in  the  year  for  which 
funding  is  sought. 

§  1 25.503    Establishing  new  organizations. 

(a)  Eligible  applicants.  Any  applicants 
eligible  under  any  of  the  other  FHIP 
Initiatives  are  eligible  applicants  for 
funding  under  this  component  of  the 
Fair  Housing  Organizations  Initiative. 

(b)  Eligible  activities.  Eligible  for 
funding  under  this  component  of  the 


Fair  Housing  Organizations  Initiative 
are  activities  that  help  establish, 
organize,  and  build  the  capacity  of  fair 
housing  enforcement  organizations, 
particularly  in  those  areas  of  the  country 
wh^h  are  currently  underserved  by  fair 
housing  enforcement  organizations,  as 
well  as  those  areas  where  large 
concentrations  of  protected  classes 
exist. 

(c)  Targeted  areas.  FHIP  Notices  of 
Funding  Availability  will  identify  those 
areas  of  the  country  targeted  for  funding 
under  this  component  of  the  Fair 
Housing  Organizations  Initiative. 

§125.504    Testers. 

Testers  in  testing  activities  funded 
with  Fair  Housing  Organizations 
Initiative  funds  must  not  have  prior 
felony  convictions  or  convictions  of 
crimes  involving  fi-aud  or  perjury,  and 
they  must  receive  training  or  be 
experienced  in  testing  procedures  and 
techniques. 

Dated:  July  29.  1994. 

Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc.  94-21260  Filed  8-26-94:  8:45  am) 
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148 40004 

-167 44396 

171 40855 

176 44396 

189 44396 

Subchapter  D..... 44396 

47  CFR 

0 39703 

1  42521,  44272,  44340 

2 40474.  40835,  44456 

14..-. 40835 

15 42528 

18 39471 

22 39299 

24 39704,  40835,  43062. 

43898, 44058 

63 40264 

64 38922.39300 

69 38922 

73- 38930.  39301,  41259. 

41711, 43064,  43501 ,  44340 

76 .:... .43776 

Proposed  Rules: 

22 42563 

24 41426,  44109 

73.38949,  38950.  39317,  . 
44120 

40508.41428.42017,44120 

76 43805 

.90 42563 


48  CFR 

Oh.  12 40268 

Ch.  19 40313 

225 38931 .  39974 

252 38931 

519 38931 

552 38931 

1845 38937 

1852 38937 

Proposed  Rules: 

9 39317 

10 39317 

13 „ 39317 

15 39317 

23 _....39317 

25 ^ :.. 39317 

31 39317 

45 „ 39317 

48 43527 

52 39317,44120 

204 _ 42566 

207 40005 

211 43806 

215 42569 

227 43806 

237 40005 

244 42569 

251 :.:. 39318 

252 39318.  40005.  43806 

253 42566 

552 38950,44120 

Ch.9 38951 

App.C 42569 

49  CFR 

1 ...40313 

40 ...42996 

195 , ; 41259 

209 : 43666 

217 43064 

220 „ .....43064 

229 .: .....39705 

393 43898 

571 38938,  39472 

575 38938.44121 

604 .-. 43778 

663... 43778 

Proposed  Rules: 

171 41848 

172 41848,44230 

173 41848 

174 ...41848 

175 ...„.-. 41848 

176 „ 41848 

177 41848 

192 39319,39506 

195 39506 

214 42200 

225 ....42880 

393 39518 

555 :....43320 

571 39522,43528 

575 44230 

580 44397 

Ch  X 39524 

1039 43529 

1048 43322 

1145 43529 

1312 41428 


1314 41428 

50  CFR 

14 41711 

17 42171.  42682,  42696. 

43648 

20 42474 

23 „ 41981 

24 42774 

36 39408 

204 39301 ,  43779 

222 42529 

227 .-....„ .42529 

285 ...„, ...42176 

301 39476.  39477.  42775 

605 38942 

638 42533 

641 39301 

642 43779 

651 .42176 

662 43501 

672 39477,  39478.  39705, 

40314,  42776, 43296,  44341 

675 39305,  41412,  42776, 

43502, 43783 

676....;.... 43502 

678 ...,.....„....■....„ 38943 

681 44341 

Proposed  Rules: 

Ch.  I ...39316 

17,..39524,  39532.39868, 

44122,  44123, 

44124,  44125 

39874, 39879, 40639, 42108, 

421 1 8,  42203. 43322. 44122, 

44123,44124,44125 

20 42017.  43088,  43684 

29 39228 

222 '.39540 

226 „ , 39716 

227 .-. 41270 

611 39724 

638 :...44398 

642 40509 

646 ■. 42570 

651 r. 40510 

658 ...39724 

663 .-. 40511 

671 ;....... 43534 

672 „ 43534 

675 „ 39725.43534 

676 .-. .....: 43534 

681 40515 

685 40859 


CFR  CHECKLIST 


Title 


Stock  NtMnber 


Price      Revision  Oste 


LIST  OF  PUBLIC  LAWS 


Note:  No  public  bills  which 
have  become  taw  were 
received  by  the  Oflice  ot  the 
Federal  Register  for  inclusion 
in  today's  List  of  Put)tlc 
Laws. 

La.st  List  August  23.  I9*)4 


This  chedclist,  prepared  by  the  Office  of  the  Federal  Register,  is 

put)lished  weeicly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  v\rf>ich  is  now  available  for  sale  at  the  Govemnrient  Pnnting 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete-CFR  set, 

also  appears  in  Vne  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wfiich  is  revised  monttily. 

The  annual  rate  for  subscriptwn  to  all  revised  volumes  is  3829.00 

domestic.  S207.25  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371954.  Pittsburg^  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

Title  Stock  Number  Price       Revision  Date 

1.  2  (2  Reserved) (869-022-00001-2) $500        Jon.  1,  1994 

3  (1993  Compilation 


end  Ports  100  and 

101) (869-022-00002-1) 

4 ., (869-022-00003-9) 

5  Parts: 

1-699 (869-022-00004-7) 

700-1199 (869-022-00005-5) 

1200-£nd,  6(6 
Reserved) (869-022-00006-3) 


33.00      'Jan.  1,1994 


5.50 

22.00 
19.00 

23.00 


7  Parts: 

0-26 ;„. (869-022-00007-1) 21.00 

27-45 _....  (869-022-O0008-O) 14.00 

46-51  (869-022-00009-8)  ......  20.00 

52  (869-022-00010-1) 30.00 

53-209 (869-022-0001 1-0) 23.00 

210-299 ; (869-022-00012-8) 32.00 

300r399 :.<..:....„ (869-022-00013-6) 16.00 

400-699 (869-022-00014-4) 18.00 

700-899 (869-022-00015-2)  ......  22.00 

900-999 (869-022-00016-1) 34.00 

1000-1059 (869-022-00017-9) 23.00 

1060-1 1 19  (869-022-00018-7) 15.00 

1120-1199  (869-022-00019-5 12.00    Jon.  1,  1994 

1200-1499  (869-022-00020-9) 30.00    Jon.  1,  1994 

1500-1899  „ (869-022-00021-7) 30.00    Jon.  1,  1994 

1900-1939  (869-022-00022-5) 15.00   Jon.  1,  1994 

1940-1949  ; (869-022-00023-3) 30.00   Jon.  1,  1994 

1950-1999  ..V (869-022-00024-1) 35.00   Jon.  1.  1994 

200D-End (869-022-00025-0) 14.00   Jon.  1,  1994 


Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 

Jan.  1,  1994 
Jon.  1,  1994 
4  Jon.  1,  1993 
Jan.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 


8  (869-022-00026-8)  .. 

9  Parts: 

1-199  (869-022-00027-6)  .. 

200-€nd  (869-022-00028-4)  .. 

10  Parts: 

0-50  (669-022-00029-2)  .. 

51-199 (869-022-00030Hi)  .. 

200-399 (869-022-0003 1-4)  .. 

400^99 (869-022-00032-2)  .. 

500-£nd  (869-022-00033-1)  .. 

11  .,.(869-022-00034-9) .. 

12  Parts:    ■ 

1-199 (869-022-00035-7)  .. 

200-219 (869-022-00036-5)  .. 

220-299 (869-022-OO037-3)  .. 

300-499 (869-022-00038-1)  .. 

500-599  .'...■. : (869-022-00039-0)  .. 

600-£nd (869-022-00040-3)  ... 

13 (869-022-00041-1)  ..: 


22.00        Jon.  1,  1994 


29.00 
23.00 

29.00 
22.00 
15.00 
21.00 
37.00 


Jon.  1,  1994 
Jon,  1,  1994 

Jon.  1.  1994 
Jon.  1,  1994 
*xin.  1.  1993 
Jon.  1.  1994 
Jon.  1,  1994 


14.00   Jon.  1.  1994 


12.00 
16.00 
28.00 
22.00 
20  00 
32.00 

30.00 


Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 
Jan.  1,  1994 
Jon.  !.  1994 
Jon.  1.  1994 

Jon.  1,  1994 


14  Parts: 

1-59  (869-022-00042-0) 

60-139 (869-022-00043-8) 

140-199 ...(869-022-00044-6) 

200-1199 (869-022-00045-4) 

1200-€nd  ..„ (869-022-00046-2) 


32.00 
26.00 
13.00 
23.00 
16.00 


15  Parts: 

0-299  „ (869-022-00047-1) 15.00 

300-799 (869-022-00048-4) 26.00 

800-£nd  (669-C22-00049-7) 23.00 

16  Parts: 

0-149  (869-022-OOOSO-l)  .. 

150-999 _.  (869-022-00051-9)  .. 

lOOO-End (869-022-00052-7)  .. 


6.50 

i8.ro 

25.M 

20.ro 
23.ro 
3o.ro 


17  Parts: 

1-199  (869-022-00054-3)  .. 

200-239 (869-019-Oro55-l)  .. 

240-€nd  ;„...  (869-022-0005W))  .. 

18  Parts: 

1-149  (869-022-0ro57-8) 16.M 

150-279 (869-022-O0058-6) 19.ro 

280-399 (869-022-00059^) 13.ro 

400-£nd  (869-022-00060-8) ll.ro 

19  Parts: 

•1-199  ....„.: (869-022-00061-6) 39.ro 

20(Hnd  (869-022-00062-4) 12.ro 

20  Parts: 

1-399 (869-022-00063-2)  .. 

400^99 (86W)22-00064-1)  .. 

50O-€nd  ...(869-022-00065-9)  .. 


20.ro 
34.ro 
3i.ro 

21  Parts: 

1-99 (869-022-00066-7) 16.M 

100-169 (869-022-00067-5) 21. M 

170-199 (869-022-00068-3) 21.ro 

200-299 (869-022-00069- 1) 7.ro 

300-499 (869-022-00070-5) 36.ro 

500-599 (869-022-00071-3) 16.ro 

600-799 , (869-022-Oro72-l) 8.50 

800-1299  (869-G22-0ro73-0) 22.ro 

1300-£nd „ (869-022-0ro74-8) 13.ro 

22  Parts: 

1-299  (869-022-0ro75-6)  .. 

300-End  (869-022-0ro76-4)  .. 


32.ro 
23.ro 

23  (869-019-0ro77-l) 21.ro 

24  Parts: 

0-199  _ (869-022-0ro78-l)  36.M 

•200-499 (869-022-0ro79-9)  38.ro 

500-699 (869-022-00080-2) 20.ro 

•700-1699 (869-022-00081-1) 39.ro 

1700-End (869-022-00082-9) 17.ro 

25  (869-022-00083-7) 32.ro 

26  Parts: 

§§1.0-1-1.60  (869-O22-O0O84-S) 20.ro 

•§§1.61-1.169  (869-022-00085-3) 33.ro 

§§  1.170-1.3ro  (869-0 19-00086-1) 23ro 

§§1.301-1.400 (869-022-00087-0) !7.ro 

§§  1.401-1.440 (869-022-00088-8) 30.ro 

§§1.441-1.300  (869-022-00089-6)   22.ro 

§§1.501-1.640 (869-022-0O09O-O) 2I.M 

§§  1.641-1.850  (869-022-00091-8) 24.M 

•§§1.851-1.907  (869-022-00092-6) 26.ro 

§§  1.908-1. iroO  (869-022-00093-4) 27.ro 

24.ro 
32.ro 
24ro 
i8.ro 
i4.ro 
i4.ro 

24.M 

6.ro 


§§  l.iroi-1.14M  (869-022-00094-2) 

§§  1.1401-£nd  (869-022-00095-1) 

2-29  (869-022-00096-9) 

30-39 :..„  (869-022-O0097-7) 

•40-49  (869-022-00098-4) 

50-299 : (869-022-00099-3) 

300^99 (869-022-ro  100-1) 

500-599 (669-022-roi01-9) 


Jon,  1,  1994 
Jon.  1.  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 

Jan.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Apr,  1,  1994 
June  1,  1993 
April  1,  1994 

Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr,  J  T994 

Apr.  1.  1994 
Apr.  1,  1994 

Apr,  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr  1.  1994 
Apr.  1,  1994 

Apr  1.  1994 
Apr  1.  1994 

Apr  1,  1993 

Apr,  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 

Apr  1,  1994 

Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1994 
A.pr  1.  1994 

■  Apr.  1.  1994 
Apr.  1,  1994 
Apr  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr,  1.  1994 
Apr.  1,  1994 

*Apf  1.  1990 


IMI 


VI 
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THto 

600-€nd 


Slock  I 

(869-022-00102-7) 


Price 
8.00 


27  Parts: 

)-199  „....  (869-02W)0103-S) 36.00 

200-£nd (869-022-00>04-« 1300 

28  Parts:  _ 

1-42 :.; (869-019-00105-1) 27.00 

43-end  (869-019-00106-9)  21.00 

29  Parts: 

0-99 , .^... 

100-499 

500-899  

900-1899  

1900-1910  (§§1901.1  to 

1910,999)  

1910  (§§  1910.1000  to 

end)  ._ 

1911-1925  _ 

1926 

1927-£nd  . 

30  Parts: 

1-199  

200-699... 
70(J-€nd  .. 


(869-019-00107-7) 21.00 

(869-019-00108-5) 9.50 

(869-019-00109-3) 36.00 

(869-019-00110-7) 17.00 


.(869-019-00112-3)-....  21.00 

.  (869-019-001 13-1) 22.00 

.  (869-019-001 14-0) 33.00 

(869-019-00115-8) 36.00 

.  (869-0 19-001 16-«  ....„  27.00 

.  (869-0 1 9-00 11 7^) 20.00 

(869-019-00118-2) 27.00 


31  Parts: 

(y-\99 

200-£n<J  

32  Parts: 
1-39.  Vol  1 .. 
1-39,  Vol.  II . 
1-39,  Vol.  IH 

1-190  

191-399  

400-629  

630-699  ...„. 

700-799  

800-€nd  

33  Parts: 

1-124  

125-199  

200-€rxJ  

34  Parts: 

1-299  

300-399  

400-€nd  

35  

36  Parts: 

1-199  

200-End  .._. 


(869-019-00119-1) 18.00 

.  (869-019-00120^) 29.00 


15.00 

, 19.00 

18.00 

(869-019-00121-2) 30.00 

(869-019-00122-1) 36.00 

.(869-019-00123-9) 26.00 

.  (869-022-00124-6) 14.00 

.  (869-019-00125-5) 21.00 

.  (869-019-00126-3) 22.00 

.  (869-019-00127-1)  _....  2000 

.  (869-019-00128-0) 25.00 

.  (869-019-0012*-8)  ..._.  24.00 

(869-019-00130-0 27.00 

.  (869-019-00)31-0) 20.00 

.  (869-019-00132-8) 37.00 

.(869-019-00133-6) 12.00 

.  (869-019-00134-4)  „....  16.00 

.  (869-019-00135-2) 35.00 

37  (869-019-00136-1) 20.00 

38  Parts: 

0-17 

l8-£nd  


99  ..- 

40  Parts: 

1-51 

52 

53-59  . 

60  

61-80  

81-45  . 

86-99  

100-149  __ 
150-189  „_ 
190-259  _. 
260-299  _ 
300-399  _. 
400-424  „_ 
425-699  .„ 
700-789  .__ 


(869-019-00137-9) 31.00 

(869-019-00138-7) 30.00 

(869-019-00139-5) 17.00 


.  (869-019-00140-^  . 39.00 

,  (869-019-03141-7) 37.00 

(869-019-00142-5) 11.00 

(869-019-00143-3)  35.00 

.  (869-019-00144-1) 29.00 

.  (869-O19-00145-O) 21.00 

.  (869-019-0014^-8)  _....  39.00 

.  (869-019-00147-6) 36.00 

(869-019-00148-4) 24.00 

.  (869-019-00149-2) 17.00 

.  (869-019-00150-6)  .„...  39.00 

.(869-019-0015M)„....  18.00 

.  (869-019-00152-2) 27.00 

.  (869-019-00153-1) .__.  28.00 

.  (869-019-00154-9) ..._.  26.00 


Revision  I 
Ap(.  I.  1994 


TItie 


Stocl(  Number 


Apr. 

Apf. 

July 
July 

July 
July 
July 
July 


(869-O19-00m-5> 31.00        July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

July 

July 

July 

»July 

Mi 

July 

July 
July 
July 

July 
July 
July 

July 

July 
July 

July 

July 
July 

Mi 

Juiy 
July 
Juty 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


1994 
1994 

1993 
1993 

1993 
1993 
1993 
1993 

1993 

1993 
1993 
1993 
1993 

1993 
1993 
1993 

1993 
1993 

1964 
1984 
1964 
1993 
1993 
1993 
1991 
1993 
1993 

1993 
1993 
1993 

1993 
1993 
1993 

1993 

1993 
1993 

1993 


1993 
1993 

1993 


1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 


Price 
26.00 


790-End  ......,.., (869-019-00155-7) 

41  Ctiapters: 

1,  1-1  to  1-10 - 13.00 

1, 1-1 1  to  Appendix,  2  (2  Reserved) >._  13.00 

3-6 :. ; 14.00 

7  „ ™ 6.00 

8  ._ :„...; .T. 4.50 

9 i3.go 

10-17 . 9.50 

18.  Vol.  I,  Pons  1-5 .„„  Mjaa 

18,  Vol.  II,  Ports  6-19 ....__.: 13.00 

18,  Vol  IU,  Ports  20-52 13.00 

19-100 „ „...  13.00 

1-100  (869-019-00156-5)  ..._.  lOW) 

101 _.  (869-019-00157-3) 30JM 

102-200 : (869-019-00158-1) 11.00 

201-£nd (869-019-00159-0) 12D0 

42  Parts: 

1-399 (869-019-00160-3) 24.00 

400-429 (869-0)9-00161-1) 25.00 

430-End „...  (869-019-00162-0) 36.00 

43  Parts: 

l-99'^ (869-019-00163-8). 23.00 

1000-3999  (869-019-00164-6) 32.00 

4000-£rvj (869-019-00)65-4) 14.00 

44  ." (869-0)9-00166-2) 27.00 

45  Parts: 

1-199  „ (869-019-00167-1) 22.00 

200499 (869-019-00168-9) 15.00 

500-1 199  (869-019-00169-7) 30.00 

1200-£nd (869-019-00170-1) 22.00 

46  Parts: 

1-40  (869-019-00171-9) 18.00 

41-69  (669-019-00172-7) 16.00 

70-89 „..._...  (869-019-00173-5) 8.50 

90-139 (869-019-00174-3)  _....  15.00 

140-155 „...  (869-019-00175-1) 12.00 

156-165 (869-019-00176-0) 17.00 

166-199 _ (869-019-00177-8) 17.00 

200499 __ (869-019-00178-6) 20.00 

500-€nd (869-019-00179-4)  ...„.  15.00 

47  Parts: 

0-19  _ (869-0 19-00 180-8) 24.00 

20-39  (869-019-00181-6)  ..„.  24.00 

40-69 (869-0)9-00182-4) 14.00 

70-79 (869-019-00183-2) 23.00 

80-€r>d  ™„ _ (869-019-00184-1) 26.00 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7)  _....  23.00 

2  (Ports  201-251) (869-019-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6 (869-019-00)89-1) 23.00 

7-14 (869-0)9-00)90-5) ...._  31.00 

15-28 (869-019-00191-3) 31.00 

29-End  (869-0)9-00192-1) 17.00 

49  Parts: 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  94-062-1] 

Pink  Bollworm  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the  pink 
bollworm  regulations  by  adding  certain 
portions  of  Dyer  and  Lauderdale 
Counties  in  Tennessee  to  the  list  of 
suppressive  areas  for  pink  bollworm 
and  by  adding  Tennessee  to  the  list  of 
States  quarantined  because  of  pink 
bollworm.  This  action  will  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  those 
regulated  areas  in  Dyer  and  Lauderdale 
Counties,  TN.  This  action  is  necessary 
to  prevent  the  interstate  movement  of 
pink  bollworm  into  noninfested  areas. 
DATES:  Interim  rule  effective  August  30, 
1994.  Consideration  will  be  given  onlv 
to  comments  received  on  or  before 
October  31,  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
082-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  S\V.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
.  Coanne  E.  O'Hem,  Assistant  Operations 
Officer.  Domestic  and  Emergency 
Operations.  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  645, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-6365. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  pink  bollworm,  Pectinopbora 
gossypiella  (Saunders),  is  one  of  the 
world's  most  destructive  pests  of  cotton. 
This  insect  spread  to  the  United  States 
from  Mexico  in  1917,  and  now  exists 
throughout  most  of  the  cotton- 
producing  States  west  of  the  Mississippi 
River.  ^ 

The  pink  bollworm  regulations, 
contained  in  7  CFR  301.52  through 
.  301.52-10  (referred  to  below  as  the 
regulations),  quarantine  certain  States 
and  restrict  the  interstate  movement  of 
regulated  articles  from  regulated  areas 
in  quarantined  States  for  the  purpose  of 
preventing  the  spread  of  pink  bollworm. 

Regulated  areas  for  the  pink  bollworm 
are  designated  as  either  suppressive 
areas  or  generally  infested  areas. 
Restrictions  are  imposed  on  the 
interstate  movement  of  regulated 
articles  from  both  types  of  areas  in  order 
to  prevent  the  movement  of  pink 
bollworm  into  noninfested  areas. 
However,  eradication  of  pink  bollworm 
infestations  is  undertaken  as  an 
objective  only  in  places  that  are 
designated  as  suppressive  areas. 

Prior  to  the  effective  date  of  this 
document,  Tennessee  contained  no 
areas  regulated  because  of  pink 
bollworm.  However,  surveys  conducted 
by  inspectors  of  the  United  States 
Department  of  Agriculture  (USDA)  and 
by  State  agencies  in  Tennessee  have 
established  that  pink  bclh'  rirrn  has 
spread  into  areas  of  EKer  and 
Lauderdale  Counties,  TN.  Therefore,  in 
order  to  prevent  the  further  spread  of 
pinlc  bollworm,  we  are  amending  the  list 
of  regulated  areas  in  §301.52-2a  of  the 
regulations  by  designating  portions  of 
Dyer  and  Lauderdale  Counties,  TN,  as 
pink  bollworm  suppressive  areas. 
Descriptions  of  those  areas  designated 
as  suppressive  areas  are  set  forth  in  the 
rule  portion  of  this  document.  We  are 
also  adding  Tennessee  to  the  list  in 
§  301.52(a)  of  States  that  are  quar.intined 
because  of  pink  bollworm. 

Section  301.52-2  of  the  regulations 
states  that  less  than  an  entire 


quarantined  State  will  be  designated  as 
a  regulated  area  only  if  the  State  is 
enforcing  a  quarantine  or  regulations 
that  impose  restrictions  on  the  intrastate 
movement  of  regulated  articles  that  are 
substantially  the  same  as  those  imposed 
with  respect  to  the  interstate  movement 
of  such  articles  under  the  Federal 
regulations.  Tennessee  has  elected  to 
regulate  the  intrastate  movement  of 
regulated  articles  from  the  designated 
areas  of  Dyer  and  Lauderdale  Counties 
under  the  State's  Plant  Pest  Act  of  1955 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public-comment.  Immediate  action  is 
necessary  to  prevent  the  artificial  spread 
of  pink  bollworm  to  nonirjiested  areas  of 
the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions. 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  result  of  the  comments. 

Executive  Order  12866  and  Regulaton,- 
Flexibility  Act 

•  This  interim  rule  has  been  re\  iewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

This  interim  rule  restricts  the 
interstate  movement  of  regulated 
articles  from  the  regulated  areas  of  Dyer 
and  Lauderdale  Counties  in  Tennessee. 
Based  on  information  compiled  by  the 
Department,  we  have  determined  that 
there  are  nine  cotton  farms  and  four  gin  , 
and  seed  disposal  companies  »hat  will 
be  affected  by  the  new  restrictions.  All 
of  these  farms  and  gin  and  seed  disposal 
companies  are  considered  to  be  small 
entities  under  Small  Business 
Administration  criteria. 

Approximately  834.000  bales  of 
cotton  and  332.000  metric  tons  of 
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ccjJtonseed  were  produced  in  Tennesj>ee 
in  1992;  of  that  total.  3.963  bales  of 
cotton  and  1.530  metric  tons  of 
cottonseed  were  produced  in  those  areas 
of  Dyer  and  Lauderdale  Counties 
afflicted  by  this  interim  rule.  Thus, 
production  in  the  affected  areas  of  Dyer 
and  Lauderdale  Counties  represents 
only  about  0.5  percent  of  the  cotton  and 
0  5  percent  of  the  cottonseed  produced 
in  Termessee  in  1992. 

The  costs  of  treating  unprocessed 
cotton  and  cottonseed  to  qualif>'  them 
for  interstate  mover:ent  is 
approximately  SI. 90  per  bale  of  cotton 
and  SO.  13  per  bushel  of  cottonseed.  For 
the  3  most  recent  marketing  years 
(1990-1992).  the  average  price  per  bale 
of  cotton  received  by  farmers  was  about 
5284:  the  average  price  per  bushel  of 
cottonseed  received  by  farmers  was 
about  Sl.60  (USDA.  "Agricultura(,l 
Statistics  1993."  U.S.  Government 
Printing  Office.  Washington.  DC.  1993) 
Thus,  lie  costs  of  treatment,  seen  as  a 
percentage  of  value,  range  between  0  5 
and  0.8  percent  of  the  value  of  cotton 
and  between  6  and  9  percent  of  the 
value  of  cottonseed.  The  majority  of  the 
cotton  and  cottonseed  produced  in  the 
affected  areas  of  Dyer  and  Lauderdale 
Counties  is  sold  for  processing,  so  the  _ . 
amount  of  cotton  and  cottonseed 
produced  in  the  affected  areas  that  will 
require  treatment  for  interstate 
movement  is  expected  to  be  small. 

Under  these  circumstances,  the 
.administrator  of  the  Animal  and  Plajit 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (Jiee  7  CFR  pa.1 
3015.  subpart  V.) 

Executive  Order  12778 

This  interim  rule  has  bet^n  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  interim  rule:  (1) 
Preempts  all  State  and  local  laws  and 
regulations  that  are  inconsistent  with  it; 
(2)  has  no  retroactive  effect;  and  (3)  do»3s 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  interim  rule. 

Paperwork  Reduction  Act 

.  This  dix:unient  contains  no 
inforaiatlon  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Kt!ducti<3n  Act  of  1980  (44  IJ.S  C.  35QJ 
rt  aeq). 


List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  i^ 
amended  as  follows:  , 

PART  301— DOMESTie  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb.  ISO.id.  t50ee. 
1.50ff:161.  162.  and  164-167;  7  CFR  2  17. 
2.51.  and  371.2(c). 

§301.52    [Amefided] 

2.  In  §  301.52.  paragraph  (a)  is 
amended  by  adding  "Tennessee." 
immediately  after  "Oklahoma,". 

3.  Section  301.52-2a  is  amended  by 
adding  an  entry  for  Tennessee  in 
alphabetical  order  to  read  as  follows: 

§30l.52-2a    Regulated  areas;  suppressive 
and  generally  infested  areas. 


Tennessee 

(1)  Generally  infested  area.  None. 

(2)  Suppressive  area. 

Dyer  County.  That  portion  of  tlie 
county  lying  within  a  1.5-mile  radius  of 
the  intersection  of  36°  04"  latitude  and 
89°  35.5"  longitude;  that  portion  of  the 
county  lying  within  a  1.5-mile  radius  of 
the  intersection  of  36°  02"  latitude  and 
89°  36"  longitude;  and  that  portion  of 
the  county  lying  within  a  1.5-mile 
radius  of  the  Intersection  of  36°  05" 
latitude  and  89°  32"  longitude. 

Lauderdale  County.  That  portion  of 
the  county  lying  within  a  1.5-mile 
radius  of  the  intersection  of  35°  54.5" 
latitude  and  89°  32"  longitude 
•        •        *         •        « 

Done  in  Washington.  DC.  lhL>;  24th  day  of 
August  1994. 
Terry  L.  Medley. 

Acting  Administrator,  .^nitnal  arid  Plant 
HtKillh  frisperfion  Sen'ice. 
IFRDoc.  94--M  349  Filed  tt-Z9-«4;  8:45  ami 
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7  CFR  Part  319 

(Docket  No.  93-147-1] 

Importation  ot  Strawt>enies,  Currants, 

and  Palms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACDON:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  prohibiting  the 
importation  of  strawberry  plants  from 


all  foreign  countries  except  Canada  and 
Israel  and  prohibiting  the  import  of 
currant  plants  from  New  Zealand.  These 
actions  are  necessary  to  prevent  the 
introduction  of  exotic  strawberry  and 
currant  plant  diseases  into  the  United 
States.  We  are  also  prohibiting  the 
importation  into  the  United  States  of  an 
additional  species  of  the  genus  Howea 
(sentry  palms),  except  from  Lord  Howe 
Island.  New  South  Wales.  Australia. 
This  action  is  necessary  to  prevent  the 
introductii.'n  into  the  United  States  of 
exotic  palm  pests  which  can  afflict  both 
species  of  Howea. 

DATES:  Interim  rule  effective  August  30. 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  31.  1994 

ADDRESSES:  Please  send  aii  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatorv  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Uelcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
147-1.  Comments  received  may  be 
inspected  at  USD.A.  mom  1141,  South 
Building,  14lh  Street  and  Independence 
Avenue  SW..  Washington,  ix:.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons, 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entr>'  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Peter  Grosser  or  Mr.  Frank  E.  Cooper, 
Senior  Operations  Officers.  F^ort 
Op»;rations.  Plant  Protection  and 
Quarantine.  APHIS.  USDA.  room  635. 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-8295. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Plant  Quarantine  Act  (7  U.S.C. 
151  et  seq.)  and  the  Federal  Plant  Pest 
Act  (7  U.S.C.  150aa  et  seq.)  authorize 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  prohibit  or  restrict 
the  importation  into  the  United  States  of 
any  plants,  roots,  bulbs,  seeds,  or  other 
plant  products  in  order  to  prevent  the 
introduction  of  plant  peSts  into  the 
United  States. 

Regulations  promulgated  under  this 
authority,  among  others.  uu~lude  7  CFR 
319.37  through  319.37-14.  "Subpart— 
Nursery  Stock.  Plants.  Ro<^.ts.  Bulbs. 
Seeds,  and  Other  Plant  Products"  (the 
regulations).  These  regubtions  govern 
the  importation  of  living  pidnts.  plant 
parts,  and  seeds  for  or  cajvible  of 
propagation,  and  related  articles.  Other 
sections  of  7  CFR  319  deal  with  articles 
such  as  cut  flowers,  or  fruits  and 
vegetables  intended  for  c(jnsiimption.  . 
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The  regulations  restrict  or  prohibit  the 
importation  of  most  nursery  stock, 
plants,  roots,  bulbs,  seeds,  and  other 
plant  products.  These  articles  are 
classified  as  either  "prohibited  articles" 
or  "restricted  articles." 

A  prohibited  article  is  an  article  that 
the  Deputy  Administrator  for  Plant 
Protection  and  Quarantine  (PPQ), 
APHIS,  has  determined  cannot  feasibly 
be  inspected,  treated,  gr  handled  to 
prevent  it  from  introducing  plant  pests 
new  to  or  not  widely  prevalent  or 
distributed  within  and  throughout  the 
United  States.  Prohibited  articles  may 
not  be  imported  into  the  United  States, 
unless  imported  by  the  United  States 
Department  of  Agriculture  (USDA)  for 
experimental  or  scientific  purposes 
under  specified  safeguards.  ■ 

A  restricted  article  is  an  article  that 
the  Deputy  Administrator  for  PPQ  has 
determined  can  be  inspected,  treated,  or 
handled  to  essentially  eliminate  the  risk 
of  its  spreading  plant  pests  if  imported 
into  the  United  States.  Restricted 
articles  may  be  imported  into  the  United 
States  if  they  are  imported  in 
compliance  with  restrictions  that  may 
include  permit  and  phWosanitary 
certificate  requirements,  inspection, 
treatment,  or  postentry  quarantine. 

Before  the  effective  "date  of  this  rule, 
under  §  319.37-2  of  the  regulations,  we 
prohibited  the  importation  into  the 
I'nited  States  of  strawberry  plants 
[Fragaria  spp.)  from  Australia.  Austria. 
Czechoslovakia.  France.  Great  Britain, 
Italy.  Japan,  Lebanon.  The  Netherlands, 
New  Zealand,  Northern  Ireland. 
Republic  of  Ireland,  Switzerland,  and 
the  countries  formed  from  the  former 
Union  of  Soviet  SociaUst  Republics. 
Also,  under  the  regulations,  we  allowed 
strawberrj'  plants  from  countries  other 
than  those  listed  above  to  be  imported 
into  the  United  States  as  restricted 
articles. 

This  rule  prohibits  the  importation 
into  the  United  States  of  strawberry 
plants  from  any  country  other  than 
Canada  or  Israel.  This  action  is  intended 
to  prevent  the  introduction  into  the 
United  States  of  exotic  strains  of  a 
fungal  pathogen,  red  stele  disease,  now 
widespread  internationally.  Red  stele 
disease  attacks  strawberry  plant  roots, 
reducing  fruit  production  and  in  some 
cases  killing  the  plant.  While  some 
strains  of  red  stele  disease  already  occur 
in  the  United  States,  APHIS  needs  to 
prevent  the  introduction  into  the  United 
States  of  exotic,  and  possibly  more 
virulent,  strains  of  the  disease. 

Also,  we  are  requiring  that 
ph\1osanitary  certificates  of  inspection 
accompanying  Fragaria  spp.  from  Israel 
contain  an  additional  declaration  that 
the  strawberries  were  found  by  the  plant 


protection  service  of  Israel  to  be  free  of 
red  stele  disease  pathogen  as  well  as  any 
other  damaging  strawberry  pathogens, 
based  on  visual  inspection  and  indexing 
of  the  parent  stock.  ' 

This  rule  also  prohibits  the 
importation  into  the  United  States  of 
currant  plants  [Ribes  spp.)  from  New 
Zealand.  Before  the  effective  date  of  this 
rule,  the  importation  of  currant  plants 
was  prohibited  from  Europe  under 
§  319.37-2.  but  currant  plants  could  be 
imported  from  other  countries  as 
restricted  articles.  This  action  is 
intended  to  prevent  the  introduction 
into  the  United  States  of  an  exotic 
currant  disease,  black  currant  reversion 
agent,  which  has  recently  spread  to  New 
Zealand.  Black  currant  reversion  agent, 
a  viral  {>athogen  spread  by  an  insect 
vector,  can  significantly  reduce  fruit 
production. 

Finally,  this  rule  prohibits  the 
importation  of  an  additional  species  of 
the  sentry  palm  {Howea  spp).  except  as 
a  restricted  article  from  Lord  Howe 
Island.  New  South  Wales.  Australia. 
Currently,  the  import  of  Howea 
beimoreana  from  all  countries  is 
prohibited.  However,  imprort  of  the 
other  species  of  the  genus,  Howea 
forstetana,  is  not  prohibited.  Because 
pathogens  attack  most  species  within  a 
genus,  we  believe  extending  the  import 
prohibition  to  both  species  of  Howea  is 
necessary. 

We  are  allowing  importation  of  both 
species  of  Howea  frbni  Lord  Howe 
Island  as  restricted  articles,  however, 
because  our  review  of  the  scientific 
literature  did  not  reveal  any  indication 
of  the  presence  of  the  lethal  yellowing 
pathogen,  the  cadang-cadang  pathogen, 
or  any  other  damaging  palm  pests  on 
Lord  Howe  Island.  Additionally.  New 
South  Wales  prohibits  the  importation 
of  all  palms  and  palm  products  onto  the 
Lord  Howe  Island  from  all  sources.  We 
are  requiring_that  phviosanitary 
certificates  of  inspection  accompanying 
Howea  spp.  from  Lord  Howe  Island 
contain  both  a  declaration  of  origin 
(must  be  Lord  Howe  Island)  and  a 
declaration  that  the-Hoivea  were  found 
by  the  plant  protection  service  of  New    . 
South  Wales  to  be  free  of  the  lethal 
yellowing  pathogen  and  the  cadang- 
cadang  pathogen,  as  well  as  any  other 
damaging  palm  pathogens,  based  on 
visual  inspection. 

Miscellaneous 

We  are  also  changing  in  §  319.37-2 
the  spelling  of  the  genus  name  of  the 
sentry  palm  from  Howeia  to  Howea. 
Howea  is  the  more  common  spelling. 


Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  the  introduction  into  the  United 
States  of  exotic  diseases  affecting 
strawberries,  currants,  and  sentry  palms. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  pubUcation  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  pubhsh  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
^s  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866.  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  interim  rule  prohibits  the  import 
of  strawberr>'  plants  from  all  foreign 
countries  except  Canada  and  Israel  and 
prohibits  the  import  of  currant  plants 
from  New  Zealand.  Also,  it  prohibits  the 
import  into  the  United  States  of  an 
additional  species  of  the  genus  Howea 
(sentr>'  palm),  except  from  Lord  Howe 
Island,  New  South  Wales. 

Currently,  strawberry  plants  are 
imported  into  the  United  States  only 
from  Canada  and  Israel  and  only  by  one 
importer.  Furthermore,  this  importer  is 
not  a  small  entity  by  Small  Business 
Administration  standards  (having  100  or 
fewer  employees).  Therefore, 
prohibiting  the  import  of  strawberry 
plants  from  all  foreign  countries  except 
Canada  and  Israel  would  not  have  a 
significant  economic  impact  on  small 
entities. 

No  currant  plants  are  now  imported 
into  the  L'nited  States  from  New 
Zealand.  Prohibiting  their  impwrt  from 
New  Zealand  thus  will  not  have  a 
significant  economic  impact  on  small 
entities. 

Finally,  we  were  not  able  to  obtain 
any  information  on  the  domestic 
production  or  import  of  either  species  of 
Howea;  we  believe  this  is  because 
Howea  is  neither  produced  domestically 
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nor  imported  on  a  large  scale.  We 
anticipate,  therefore,  that  prohibiting 
the  import  into  the  United  States  of  l>oth 
species  of  Howea  from  everywhere 
except  Lord  Howe  Island,  New  South 
Wales,  Australia,  will  not  have  a 
significant  economic  impact  on  small 
entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 


require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0049. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice. 
Vegetables. 


Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  31 »— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  ISOee,  150ff. 
151-167.  450;  21  U.S.C.  136  and  136a;  7  CFR 
2.17.  2.51,  and  371.2(c). 

2.  In  the  table  in  §  319.37-2, 
paragraph  (a)  is  amended  by  revising  the 
entries  listed  for  Fragaria  spp. 
(strawberry).  Howea  belmoreana  (sentry 
palm),  and  Rjfces  spp.  (currant, 
gooseberry)  as  follows: 

§  31 9.37-2    Prohibited  articles. 

(a)*    •    * 


Prohibited  article  (includes  seeds  only  if  specifically  mentioned) 


Foreign  places  from  which  prohib- 
ited 


Plant  pests  existing  in 

the  places  named  and 

capable  of  t)eing 

transported  with  me 

prohibited  article 


Fragana  spp.  (strawtjeny)  not  meeting  the  conditions  for  importation  in  §319.37-    All  except  Canada r. *  *  ' 

5(h). 

•  ••••• 

Hpkveasupp.  (sentry  palm)  not  meeting  the  conditions  in  §3l9.37-5<n) *  *  * .,_ *  *  * 

«  •  •  •  •  •  ■ 

ff/bessupp. "  •  * Europe  and  New  Zealand  *  *  * 


3.  In  §  319.37-5.  paragraph  (h)  is 
revised  and  a  new  paragraph  (n)  is 
added  to  read  as  follows: 

§  319.37-6    Special  foreign  inspection  and 
certification  requirements. 

***** 

(h)  Any  restricted  article  oi  Fragaria 
spp.  (strawberr)')  fi-om  Israel  is 
prohibited  as  specified  in  §  319.37-2(a) 
unless  at  the  time  of  arrival  at  the  port 
of  first  arrival  in  the  United  States  the 
ph>1osanitar>-  certificate  accompanying 
the  article  oi  Fragaria  spp.  contains  an 
additional  declaration  that  stipulates 
that  the  parent  stock  was  found  free  of 
red  stele  disease  pathogen  as  well  as  any 
other  damaging  strawberry  pathogens, 
based  on  visual  inspection  and 
indexing. 

(n)  Any  restricted  article  of  Hoivea  - 
spp.  (sentr>'  palm)  from  Lord  Howe 
Island.  New  South  Wales.  Australia,  is 
prohibited  as  specified  in  §  319.37-2(a) 
unless  at  the  time  of  arrival  at  the  port 
of  first  arrival  in  the  United  States  the 


phytosanitar>'  certificate  accompanying 
the  article  of  Howea  spp.  contains  both 
a  declaration  of  origin  (must  be  Lord 
Howe  Island)  and  a  declaration 
stipulating  that  the  Howea  is  free  of  the 
lethal  yellowing  pathogen  and  the 
cadang-cadang  pathogen,  as  well  as  any 
other  damaging  palm  pathogens,  based 
on  visual  inspection. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0049) 

Done  in  Washington,  DC.  this  24th  day  of 
.August  1994. 
Lonnie ).  King. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Sen-ice. 
|FR  Doc.  94-21348  Filed  8-29-94;  8:45  ami 
BILLING  CODE  3410-34-P 


Agricultural  Marketing  Service 

7  CFR  Part  997 

[Docket  No.  FV94-«97-2IFR] 

Clarifying  and  Updating  Provisions 
Regulating  the  Quality  of  Domestically 
Produced  Peanuts  Handled  by  Persons 
Not  Subject  to  the  Peanut  Marketing 
Agreement 

AGENCY:  Agricultural  Marketing  Service. 
"USDA. 

ACTION:  Interim  final  rule  w'ith  request 
for  comments. 

SUMMARY:  This  interim  rule  clarifies  that 
peanut  handlers  not  signatory  to  Peanut 
Marketing  Agreement  No.  146 
(Agreement)  may  store  and  shell  certain 
Segregation  2  seed  peanut  lots  with 
Segregation  1  seed  peanut  lots  when 
such  lots  are  produced  under  the 
auspices  of  a  State  agency  which 
regulates  or  controls  their  production. 
This  interim  rule  also  updates 
information  on  the  laboratories  qualified 


to  perform  aflatoxin  testing  of  shelled 
peanuts.  Allowing  peanut  handlers  to 
commingle  certain  seed  peanut  lots 
reduces  the  space  and  costs  needed  to 
store  seed  peanuts.  Updating  laboratory 
information  should  assist  handlers  in 
moving  peanuts  to  market.  These 
changes  are  intended  to  bring  the  non- 
signatory  handhng  requirements  into 
conformity  with  those  specified  in  the 
Agreement. 

DATES:  This  interim  final  rule  is 
effective  August  30. 1994.  Comments 
received  by  September  29. 1994  will  be 
considered  prior  to  finahzation  of  the 

rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  EMvision.  AMS, 
USDA.  P.O.  Box  96456.  Room  2523-S. 
Washington.  D.C,  20090-6456.  or  Fax: 
(202)  720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lower.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  Room  2523-S,  Washington. 
D.C  20090-6456,  telephone  (202)  720- 
2020.  facsimile  (202)  720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
interim  rule  is  issued  pursuant  to 
requirements  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Dt'partment)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  f>olicies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  This  action  is  not  intended  to 
have  retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
•  rule  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 


be  unduly  or  disproportionately 
burdened. 

There  are  approxi.mately  45  handlers 
of  peanuts  who  have  not  signed  the 
Agreement  who  are  subject  to  the 
regulations  contained  herein.  Small 
agricuhural  service  firms  are  defined  by 
the  Small  Business  Administration  [13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  It  is 
estimated  that  most  of  the  handlers  are 
small  entities.  Most  producers  doing 
business  with  these  handlers  are  also 
small  entities.  Small  agricuhural 
producers  have  been  defined  as  those 
having  annual  receipts  of  less  than 
$500,000. 

In  1993,  the  reported  U.S.  production, 
mostly  covered  under  the  Agreement, 
was  approximately  3.33  billion  pounds 
of  peanuts,  a  22  percent  decrease  from 
1992  and  the  lowest  level  since  1983. 
The  preliminary  1993  peanut  crop  value 
is  $991.65  million.  77  percent  of  the 
1992  crop  value. 

After  aflatoxin  was  found  in  i>eanuts 
in  the  mid-1960's,  the  domestic  peanut 
industry  has  sought  to  minimize 
anatoxin  contamination  in  peanuts  and 
peanut  products.  Under  authority  of  the 
Act,  Peanut  Marketing  Agreement  No. 
146  and  the  Peanut  Administrative 
Committee  (Committee)  were 
established  by  the  Secretary  in  1965. 
The  Agreement  was  signed  by  a  majority 
of  domestic  peanut  handlers. 

Public  Law  101-220,  enacted 
December  12,  1989,  amended  section 
608(b)  of  the  Act  to  require  that  all 
peanuts  handled  by  persons  who  have 
not  entered  into  the  Agreement  (non- 
signers)  be  subject  to  qualify  and 
inspection  requirements  to  the  same 
extent  and  manr>er  as  are  required  under 
the  Agreement.  It  is  estimated  that  5 
percent  of  the  domestic  peanut  crop  is 
marketed  by  non-si^atory  handlers  and 
the  remainder  of  the  crop  is  handled  by 
signatory  handlers. 

Under  the  non-signer  provisions,  no 
peanuts  may  be  sold  ot  otherwise 
disposed  of  for  human  consumption  if 
the  peanuts  fail  to  meet  the  quality 
requirements  of  the  Agreement. 
Regulations  to  implenient  Pub.  L.  101- 
220  were  issued  and  made  effective  on 
December  4,  1990  [55  FR  49980)  and 
amended  several  times  thereafter,  and 
are  published  in  7  CFR  Part  997.  All 
such  amendments  were  made  to  ensure 
that  the  non-signer  handling 
requirements  remain  consistent  with 
modifications  to  the  handhng 
requirements  applied  to  signatory 
handlers  under  the  Agreement. 
Violation  of  those  regulations  may  resuh 
in  a  penalty  in  the  form  of  an 
assessnjent  by  the  Secretary  equal  to  140 
percent  of  the  support  price  for  quota 


peanuts.  The  support  price  for  quota 
poanuts  is  determined  imder  section 
108B  of  the  Agricultural  Act  of  1949  (7 
U.S.C.  1445C-3)  for  the  crop  year  du."ing 
which  the  violation  occurs. 

The  intent  of  P.L.  101-220  and  the 
objective  of  the  Agreement  is  to  insure 
that  only  wholesome  peanuts  of  good 
quality  enter  edible  market  channels. 
Under  the  non-signer  and  Agreement 
regulatory  provisions,  farmers'  stock 
peanuts  with  visible  Aspergillus  floMJs 
mold  (the  principal  source  of  aflatoxin) 
are  required  to  be  diverted  to  non-edible 
uses.  Each  lot  of  shelled  peanuts  and 
certain  lots  of  inshell  peanuts,  destined 
for  edible  channels,  must  be  officially 
sampled  and  chemically  tested  for 
anatoxin  by  the  Department  or  in  other 
laboratories  fisted  in  the  regulations. 
Inspection  and  chemical  analysis 
programs  are  administered  by  the 
Department. 

Under  the  non-signer  provisions,  the 
second  sentence  of  paragraph  (e)  Seed 
peanuts  prohibits  the  commingling  of 
Segregation  2  seed  lots  uifh  Segregation 
1  peanut  lots  intended  for  human 
consumption.  The  difference  betu-een 
Segregation  1  and  Segregation  2  lots  is 
that  Segregation  1  lots  may  contain  no 
more  than  2  percent  damaged  kernels 
and  no  more  than  1  percent  concealed 
damaged  kernels,  while  Segregation  2 
lots  may  contain  more  than  2  percent 
damaged  kernels  and  1  percent 
concealed  damaged  kernels.  Both 
Segregation  1  lots  and  Segregation  2  lots 
must  be  free  of  visible  Aspergillus 
Pa\'us. 

This  interim  rule  clarifies  the 
handhng  provisions  in  paragraph  (e)  of 
§  997.20  Incoming  regulation  to  allow 
Segregation  2  seed  peanut  lots 
containing  up  to  3  percent  total 
damaged  kernels  to  be  stored,  shelled 
and  commingled  with  Segregation  1 
seed  peanut  lots  if  both  lots  were 
produced  imder  the  auspices  of  a  State 
peanut  agency  which  regulates  or 
controls  the  production  of  the  lots  being 
commingled. 

The  Committee  meets  in  February  or 
March  each  year  and  recommends  to  the 
Secretary  such  rules  and  regulations  as 
may  be  necessary  to  keep  thne  Agreement 
consistent  with  current  industry 
practice.  The  Committee  met  on  March 
16,  1994,  and  unanimously 
recommended  clarification  of  seed 
peanut  handhng  regulations  under  the 
Agreement.  Members  of  the  Committee 
noted  the  impracticality  of  having 
separate  storage  bins  for  each  of  the 
various  types  and  varieties  of  seed 
peanuts  with  up  to  3  percent  damage.  If 
was  noted  that,  if  Segregation  2  seed  lots 
with  up  to  3  percent  damaged  must  be 
stored  separate  from  Segregation  1  seed 
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lots,  "foundation."  "registered,"  and 
"certified"  seed  lots  would  have  to  be 
segregated  into  separate  categories.  This 
could  increase  the  number  of  separate 
bins  and  space  needed  to  store  seed 
peanut  lots.  The  current  regulations  for 
both  signers  and  non-signers  do  not 
specifically  address  commingling 
Segregation  1  seed  lots  with  Segregation 
2  seed  lots. 

The  Committee  concluded  that  it  is 
impracticable  to  require  such 
Segregation  2  seed  peanuts  be  stored 
and  shelled  separate  from  Segregation  1 
seed  peanuts.  The  Department  has 
initiated  rulemaking  to  implement  such 
a  clarification  in  handling  requirements 
applied  on  signatory  handlers. 

This  interim  rule  revises  § 997.20(e) 
for  non-signer  seed  peanuts  and  is 
intended  to  bring  the  non-signatory 
handling  requirements  into  conformity 
with  those  specified  in  the  Agreement. 
This  rule  clarifies  handling 
requirements  and  will  facilitate  the 
movement  of  peanuts  to  market. 

This  rule  will  have  no  affect  on  the 
outgoing  quality  regulation  of  the  non- 
signer  provisions.  The  quality  and 
handling  requirements,  as  specified  in 
§  997.30  Outgoing  regulations 
applicable  to  non-signatory  1993-94 
crop  peanuts,  continues  to  be  effective 
for  1994-95  crop  peanuts. 

This  interim  rule  also  updates 
addresses  and  facsimile  numbers,  where 
applicable,  of  approved  aflatoxin  testing 
laboratories  that  perform  chemical 
analyses  required  by  the  non-signatory 
handling  regulations.  This  information 
is  provided  in  paragraph  (c)(5)(i)  of 
§  997.30  Outgoing  regulations.  Non- 
signatory  handlers  may  send  peanut 
samples  to  any  laboratory  on  the  list, 
per  instructions  specified  in  paragraph 
(c)  of  the  outgoing  regulation.  This  rule 
also  updates  information  in  paragraph 
(c)(5)(ii)  identifying  the  contact  point  of 
the  USDA  Science  Division 
headquarter's  office. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  available 
information,  it  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 


because:  (1)  This  action  merely  clarifies 
restrictions  on  peanut  handlers  not 
subject  to  the  Agreement;  (2)  the  new 
crop  year  begins  on  July  1,  1994,  and 
handlers  need  to  know  the  regulations 
applicable  to  handling  the  1994  and 
subsequent  crop  year  peanuts  as  soon  as 
possible;  (3)  this  action  brings  the 
quality  requirements  under  Part  997 
into  conformity  with  those  under  the 
Agreement,  as  required  by  the  Act;  and 
(4)  this  action  provides  a  30-day 
comment  period,  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  In  7  CFR  Part  997 

Food  grades  and  standards.  Peanuts. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  997  is  amended  as 
follows: 

PART  997— PROVISIONS 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGREEMENT 

1 .  The  authority  citation  for  7  CFR 
Part  997  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  997.20.  paragraph  (e)  is 
amended  by  removing  the  second 
sentence  and  adding  in  its  place  the 
words:  "Peanuts  intended  for  seed  use. 
produced  under  the  auspices  of  a  State 
agency  which  regulates  or  controls  the 
production  of  seed  peanuts,  which  do 
not  meet  Segregation  1  requirements 
shall  be  stored  and  shelled  separate 
from  peanuts  intended  for  human 
consumption.  However.  Segregation  2 
seed  peanuts,  produced  under  the 
auspices  of  the  State  agency,  which 
contain  up  to  3  percent  damaged  kernels 
and  are  free  from  visible  Aspergillus 
/7avTJs  may  be  stored  and  shelled  with 
Segregation  1  seed  peanuts  which  are 
also  produced  under  the  auspices  of  the 
State  agency." 

3.  In  §  997.30,  paragraphs  (c)(5)  (i)  and 
(ii)  are  revised  to  read  as  follows: 

§997.30    Outgoing  regulation. 

***** 

(c)*   •    • 

(5)*    •    • 

(i)  Laboratories  at  the  following 
locations  are  approved  to  perform  the 
chemical  analyses  required  pursuant  to 
this  part.  The  sampling  plan  and 
procedures  may  be  obtained  from  the 
Division. 
USDA.  AMS.  Science  Division.  1211 

Schley  Avenue,  Albany,  Georgia 


31707.  Tel:  (912)  430-8490.  Fax:  (912) 

430-8534 
USDA,  AMS,  Science  Division,  c/o 

Golden  Peanut  Company,  200  W. 

Washington  Street  (Mail:  P.O.  Box 

488),  Ashbum,  Georgia  31714,  Tel: 

(912) 567-3703     - 
USDA.  AMS.  Science  Division,  c/o 

Golden  Peanut  Company,  301  W. 

Pearl  Street  (Mail:  P.O.  Box  279), 

Aulander,  North  Carolina  27805.  Tel: 

(919)  345-1661.  ext.  156 
USDA,  AMS,  Science  Division,  610 

North  Main  Street,  Blakely,  Georgia 

31723,  Tel:  (912)  723-4570,  Fax:  (912) 

723-7294 
USDA,  AMS,  Science  Division,  c/o 

Golden  Peanut  Company,  42  North 

Ellis  Street  (Mail:  P.O.  Box  548), 

Camilla.  Georgia  31730.  Tel:  (912) 

336-0785.  ext.  236 
USDA,  AMS,  Science  Division,  c/o 

Stevens  Industries,  Cargill,  Inc.,  715 

North  Main  Street  (Mail:  P.O.  Box 

272),  Dawson,  Georgia  31742,  Tel: 

(912)  995-2111,  ext.  257 
USDA,  AMS,  Science  Division.  107  S. 

Fourth  Street.  Madill.  Oklahoma 

73446.  Tel:  (405)  795-5615.  Fax:  (405) 

795-3645 
USDA.  AMS.  Science  Division.  1411 

Reeves  Street  (Mail:  P.O.  Box  1368). 

Dothan.  Alabama  36302.  Tel:  (205) 

794-5070.  Fax:  (205)  792-5185 
USDA.  AMS.  Science  Division.  308 

Culloden  Street  (Mail:  P.O.  Box  1130). 

Suffolk.  Virginia  23434.  Tel:  (804) 

925-2286.  Fax:  (804)  925-2275 
Pert  Laboratories,  P.O.  Box  267.  Peanut 

Drive.  Edenton.  North  Carolina  27932. 

Tel:  919/482-4456 
J.  Leek  Associates.  P.O.  Box  368. 

Colquitt.  Georgia  27932,  Tel:  912/ 

758-3722 
ABC  Research,  3437  SVV  24th  Avenue. 

Gainesville.  Florida  32607^502.  Tel: 

904/372-0436 
J.  Leek  Associates.  502  West  Navarro 

Street.  DeLeon,  Texas  76444,  Tel:  817/ 

893-3640 
Professional  Service  Ind.,  Inc.,  3 

Burwood  Lane,  San  Antonio.  Texas 

78216.  Tel:  210/349-5242 

(ii)  Handlers  should  contact  the 
nearest  laboratory  from  the  list  in 
paragraph  (c)(5)(i)  of  this  section  to 
arrange  to  have  samples  chemically 
analyzed  for  aflatoxin  content,  or  for 
further  information  concerning  the 
chemical  analyses  required  pursuant  to 
this  part  handlers  may  contact:  William 
J.  Franks  Jr..  Director,  Science  Division. 
Agricultural  Marketing  Service,  USDA, 
P.O.  Box  96456.  Room  3507-So. 
Washington.  DC,  20090-6456.  telephone 
(202)  720-5231.  facsimile  (202)  720- 
6496. 


Dated:  August  22, 1994. 
Robert  C  Keeney. 

Director.  Fruit  and  Vegetable  Division. 

|FR  Doc.  94-21351  Filed  8-2^-94;  8;45  am) 
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7  CFR  Part  1210 

RIN0581-AB21 
[FV-93-706FRJ 

Watermelon  Research  and  Promotion 
Plan:  Amendments  to  the  Referendum 
Procedures    . 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTfON:  Final  rule. 

SUMMARY:  This  final  rule  will  amend  the 
niles  of  practice  for  referenda  on  the 
Watermelon  Research  and  Promotion 
Plan  to  provide  for  referenda  to  be 
conducted  by  mail  ballot,  to  allow 
watermelon  importers  to  vote  in  the 
referendum,  to  change  the  eligibiUty 
criteria  for  producers  to  vote  in 
referenda,  and  to  include  the  50  States 
and  the  District  of  Columbia. 
EFFECTIVE  DATE:  August  30. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  N.  Jimenez,  Research  and 
Promotion  Branch.  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2535-S,  Washington.  DC  20090- 
6456;  telephone  (202)  720-9916. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  the  Watermelon 
Research  and  Promotion  Plan  \7  CFR 
1210].  hereinafter  referred  as  the  Plan. 
The  Plan  is  effective  under  the 
Watermelon  Research  and  Promotioa 
Act,  as  amended  by  the  Watermelon 
Research  and  Promotion  Improvement 
Act  of  1993,  [7  U.S.C.  4901-4916) 
hereinafter  referred  as  the  Act. 

This  rule  has  been  determined  to  be 
not-significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  OMB. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
"  present  an  irreconcilable  confhct  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1650  of  the  Act,  a  person  subject  to  the 
Plan  may  file  a  petition  with  the 
Secretary  stating  that  the  Plan  or  any 
provision  of  the  Plan,  or  any  obligation 
imposed  In  connection  with  the  Plan.  Is 
not  in  accordance  with  law  and 


requesting  a  modification  of  the  Plan  or 
an  exemption  from  the  Plan.  The 
petitioner  is  afforded  the  opportunity 
fbr  a  hearing  on  the  petition.  After  such 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  a  person  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  if  a  complaint  for  that  purpose 
is  filed  within  20  days  after  the  date  of 
the  entr\'  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  UFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  750 
watermelon  handlers  and  5.000 
watermelon  producers  in  the  50  States 
of  the  United  States  who  would  be  . 
affected  by  this  rule.  There  are 
approximately  140  importers  of 
watermelons.  Small  agricuhural  service 
firms  are  defined  by  the  Small  Business 
Administration  (13' CFR  121. 601 J  as 
those  having  annual  receipts  of  less  than 
S5  million  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
The  majority  of  watermelon  handlers, 
producers,  and  importers  may  be 
classified  as  small  entities. 

U.S.  production  of  watermelons  is 
estimated  through  the  use  of  U.S. 
shipment  statistics.  Shipments  of  U.S.- 
produced  watermelons  totaled  about 
1,895.6  million  pounds  in  1993,  7 
percent  less  than  in  1992.  Imports  of 
watermelons  in  1993  totalled  343.5 
million  pounds,  an  increase  of  12 
percent.  Therefore,  domestic  production 
.  is  about  six  times  as  great  as  the  volume 
of  imports.  - 

The  changes  to  the  procedures  for 
conduct  of  referenda  reflect 
amendments  to  the  Act.  The  overall 
economic  impact  of  these  changes  is  not 
expected  to  be  significant.  The  change 
from  voting  at  Extension  Service  county 
offices  to  voting  by  mail  ballot  will  not 
cause  a  change  in  the  burden  on  voters. 
Allowing  importers  to  vote  in  the 
referendum  would  add  a  burden  for 
those  importers  who  choose  to  vote. 
However,  this  burden  is  offiset  by  the 
opportunity  to  vote  on  whether  they  are 
covered  by  the  program.  Increasing  the 
exemption  level  from  5  acres  to  10  acres 


and  the  change  in  producers'  eUgibihty 
to  vote  will  reduce  the  number  of  small 
producers  eligible  to  vote  in  the 
program  and  hence  the  reduce  burden 
on  small  producers.  Further,  voting  in 
the  referendum  is  voluntar>'.  Including 
the  50  States  and  the  District  of 
Columbia  will  cause  a  burden  on  those 
producers  and  handlers  in  those  regions 
but  this  burden  is  offset  by  the 
opportunity  to  participate  in  the 
referendum. 

The  research  and  promotion  program 
is  expected  to  continue  to  benefit 
producers,  handlers,  and  importers 
subject  to  the  Plan  by  expanding  and 
maintaining  new  and  existing  markets. 
Accordingly,  the  Administrator  of  AMS 
has  determined  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (40  U.S.C. 
chapter  35],  the  information  collection 
requirements  contained  in  the  Plan  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
assigned  OMB  number  0581-0093. 
There  will  be  a  new  reporting  burden  on 
importers  but  the  burden  has  been 
already  approved  by  the  OMB  and 
assigned  OMB  control  number  0581- 
0093.  This  action  adds  no  additional 
reporting  burden.  It  has  been  estimated 
that  it  will  take  an  average  of  10  minutes 
for  each  producer,  handler,  and 
importer  of  watermelons  to  participate 
in  the  voluntary  referendum  balloting. 

Background 

Under  the  Plan,  the  National 
Watermelon  Promotion  Board  (Board) 
administers  a  nationally  coordinated 
program  of  research,  development, 
advertising,  and  promotion  designed  to 
strengthen  the  watermelon's  position  in 
the  market  place  and  to  establish, 
maintain,  and  expand  markets  for 
domestic  watermelons.  This  program  is 
financed  by  assessments  on  producers 
and  handlers  of  watermelons.  The  Plan 
specifies  that  handlers  are  responsible 
for  collecting  and  submitting  both  the 
producer  and  handler  assessments  to 
the  Board,  reporting  their  handling  of 
watermelons,  and  maintaining  records 
necessary  to  verify  their  reporting. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  April  14, 1994  [59 
FR  17739).  The  rule  published  in  April 
contained  the  proposed  amendments  to 
the  Plan,  rules  and  regulations,  rules  of 
practice  for  petitions,  and  referendum 
procedures.  The  Department  has 
decided  to  separately  make  final  the 
referendum  procedures  because  the 
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changes  to  the  referendum  procedures 
must  be  in  place  in  order  to  conduct  the 
referendum  in  November  1994  on  two  of 
the  amendments.  Therefore,  this  action 
will  put  into  effect  the  subpart 
containing  the  referendum  procedures. 
The  proposed  amendments  to  the  Plan, 
rules  and  regulations,  and  rules  of 
practice  for  petitions  are  published 
separately  in  this  issue  of  the  Federal 
Register. 

The  deadhne  for  comments  on  all  of 
the  proposed  amendments  published  oh 
April  14  was  May  16.  1994.  Twenty-one 
comments  were  received. 

Three  of  the  comments  related  to  the 
referendum  procedures.  Three 
commentors  stated  that  proof  of  voter 
eligibility  should  be  required.  They 
stated  that  this  could  be  accomplished 
by  requesting  voters  to  provide  their 
business  identification  number  or  social 
security  number  and/or  sales  receipts, 
acreage  reports,  or  bill  of  lading  that 
reflect  their  watermelon  activity  for 
1993. 

The  Department  agrees  with 
requesting  business  identification 
number  or  social  security  number  on  the 
ballot  as  proof  of  voter  eligibility. 
However,  it  is  not  necessary  to  modif>' 
the  referendum  rules  in  order  to  collect 
this  information.  This  collection  of 
information  has  been  approved  by  OMB 
under  OMB  number  0581-0093  and 
does  not  add  any  burden  on  voters. 

The  amendments  to  the  Act  authorize 
an  assessment  on  watermelons  imported 
into  the  United  States  by  importers  and 
the  addition  of  importer  members  to  the 
Board  if  approved  by  watermelon 
producers,  handlers,  and  importers  in  a 
referendum.  Therefore,  watermelon 
importers  will  also  be  eligible  to  vote  in 
the  referenda.  In  order  to  include 
importers  in  the  referendum  procedures, 
this  rule  will  amend  §§  1210.200. 
1210.201. 1210.202.  1210.203.  and 
1210.204  of  the  referendum  procedures. 

The  Act  increased  the  acreage  for 
exempt  producers  from  "less  than  5 
acres"  to  "less  than  10  acres"  of 
watermelons  and  changed  the  eligibility 
for  producers  to  serve  on  the  Board.  The 
Act  provides  that  a  producer  is  eligible 
to  serve  on  the  Board  as  a  representative 
of  handlers  (1)  if  a  producer  purchases 
watermelons  from  other  producers  in  a 
combined  total  volume  that  is  equal  to 
25  percent  or  more  of  the  producer's 
own  production  or  (2)  if  the  combined 
total  volume  of  watermelons  handled  by 
the  producer  from  the  producer's  own 
production  and  purchases  from  other 
producer's  production  is  more  than  50 
percent  of  the  producer's  own 
production.  This  provision  clarifies  the 
eligibility  of  producers  and  handlers  to 
serve  on  the  Board  as  representatives  of 


their  specific  group  and  also  applies  to 
voter  eligibility.  In  addition,  the 
increase  in  the  exemption  level  from 
"less  than  5  acres"  to  "less  than  10 
acres"  will  determine  producer's 
eligibility  to  vote  because  only 
producers  of  10  acres  or  more  will  be 
eligible  to  vote  in  the  referendum. 
Therefore,  this  rule  will  amend 
§§1210.201  and  1210.202. 

The  Act  also  increases  applicability  of 
the  law  from  the  48  contiguous  States  to 
the  50  States  and  the  District  of 
Columbia.  Therefore,  since  they  will  be 
covered  by  the  Plan,  voters  in  Alaska. 
Hawaii,  and  the  District  of  Columbia  are 
entitled  to  vote  in  the  referendum.  This 
rule  will  amend  §  1210.201  accordirigly. 

The  Act  also  provides  that  all  future 
promulgation  and  amendment  referenda 
do  not  have  to  be  conducted  at 
Extension  Service  county  offices.  This 
procedure  proved  to  be  expensive  and 
difficult  to  administer.  The  Act  will 
now  allow  referenda  to  be  conducted  by 
mail  ballot  which  will  reduce  the  costs 
involved  in  conducting  referenda  and 
facilitate  a  more  timely  tabulation  of  the 
results.  In  order  to  make  this  change, 
this  rule  will  amend  §§  1210.203  and 
1210.204. 

Minor  changes  are  made  in  this  final 
rule  for  the  purpose  of  clarity. 

In  addition,  conforming  changes  will 
be  made  to  §1210.201. 

After  consideration  of  all  relevant 
material  presented  with  regard  to  the 
procedures  to  conduct  a  referendum,  it 
is  found  that  they  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553,  it  is  found  and  determined  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because: 

(1)  A  proposed  rule  with  request  for 
comments  was  published  in  the  Federal 
Register  and  comments  were  received 
and  they  are  addressed  in  this  rule; 

(2)  It  is  necessary  to  have  these 
procedures  in  place  in  order  to  conduct 
the  referendum  in  November  1994:  and 

(3)  No  useful  purpose  will  be  served 
by  a  delay  of  the  effective  date. 

List  of  Subjects  in  7  CFR  Part  1210 

Agricultural  promotion.  Agricultural 
research.  Market  development. 
Reporting  and  recordkeeping 
requirements.  Watermelons. 

For  the  reasons  set  forth  in  the 
preamble.  Part  1210.  Chapter  XI  of  Title 
7  is  amended  as  follows: 

PART  1210— WATERMELON 
RESEARCH  AND  PROMOTION 

1.  The  authority  citation  for  7  CFR 
Part  1210  continues  to  read  as  follows: 


Authority:  7  U.S.C  4901-4916. 

Subpart— Procedure  for  ttie  Conduct  of 
Referenda  in  Connection  with  the 
Watermelon  Research  and  Promotion 
Plan 

2.  Section  1210.200  is  revised  to  read 
as  follows: 

§1210.200    General. 

Referenda  to  determine  whether 
producers,  handlers,  and  importers 
favor  issuance,  suspension  or 
termination  of  a  Watermelon  Research 
and  Promotion  Plan  shall  be  conducted 
in  accordance  with  this  subpart. 

3.  Section  1210.201  is  amended  in 
paragraph  (a)  to  add  at  the  end  of  the 
paragraph  ".  as  amehded.";  in  paragraph 
(g)  by  removing  the  phrase  "and 
handling"  and  adding  in  its  place  ", 
handling,  and  importing",  in  paragraph 
(h)  introductory  text  by  removing  the 
phrase  "five"  and  adding  in  its  place 
"10":  and  adding  new  paragraphs  (j) 
and  (k)  to  read  as  follows: 

§1210.201    Definitions. 

*         *         *        -*-.*• 

['])  "Importer"  means  any  person  who 
imports  watermelons  into  the  United 
States  as  principal  or  as  an  agent. 
broker,  or  consignee  for  any  person  who 
produces  watermelons  outside  the 
United  States  for  sale  in  the  United 
States. 

(k)  "United  States"  means  each  of  the 
several  States  and  the  District  of 
Coluipbia. 

4.  Section  1210.202  is  revi.sed  to  read 
as  follows: 

§  1210.202    Voting. 

(a)  Each  person  who  is  a  producer, 
handler,  or  importer  as  defined  in  this 
subpart,  at  the  time  of  the  referendum 
and  who  also  was  a  producer,  handler, 
or  importer  during  the  representative 
period,  shall  be  entitled  to  only  one  vote 
in  the  Referendum:  Provided,  'That  each 
producer  in  a  landlord-tenant 
relationship  or  a  divided  ownership 
arrangement  involving  totally 
independent  entities  cooperating  only  to 
produce  watermelons  in  which  more 
than  one  of  the  parties  is  a  producer, 
shall  be  entitled  to  one  vote  in  the 
referendum  covering  only  that 
producer's  share  of  the  ownership: 
Provided  further.  That  the  vote  of  a 
person  who  both  produces  and  handles 
watermelons  will  be  counted  as  a 
handler  vote  if  the  producer  purchased 
watermelons  firom  other  producers,  in  a 
combined  total  volume  that  is  equal  to 
25  percent  or  more  of  the  producer's 
own  production;  or  the  combined  total 
volume  of  watermelon  handled  by  the   • 
producer  from  the  producer's  own 


production  and  purchases  from  other 
producer's  production  is  more  than  50 
percent  of  the  preducer's  own 
production:  Provided  further.  That  the 
vote  of  a  person  who  both  imports  and 
handles  watermelons  will  be  counted  as 
an  importer  vote  if  that  person  imports 
50  percent  or  more  of  the  combined 
total  volume  of  watermelons  handled 
and  imported  by  that  person. 

(b)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  a  corporate 
producer,  handler, or  importer,  or  an 
administrator,  executor  or  trustee  of  a 
producing,  handling,  or  importing  entity 
may  cast  a  ballot  on  behalf  of  such 
entity.  Any  individual  so  voting  in  a 
referendum  shall  certify  that  individual 
is  an  officer  or  employee  of  the 
producer,  handler,  or  importer,  or  an 
administrator,  executor,  or  trustee  of  a 
producing,  handling,  or  importing  entity 
and  that  that  individual  has  the 
authority  to  take  such  action.  Upon 
request  of  the  referendum  agent,  the 
individual  shall  submit  adequate 
evidence  of  such  authority. 

(c)  Each  producer,  handler,  or 
importer  shall  be  entitled  to  cast  only 
one  ballot  in  the  referendum. 

5.  Section  1210.203  is  amended  by 
revising  paragraphs  (b),  (d)(1),  (d)(2). 
and  (d)(3)  and  adding  a  new  paragraph 
(d)(4)  to  read  as  follows: 

§12ia203    Instructions. 

(b)  Determine  procedures  for  casting 
ballots. 

•  •        *        •        • 

(d)*  •  • 

(1)  Whether  the  person  voting,  or  on 
whose  behalf  the  vote  is  cast,  is  aji 
eligible  voter;  and.  if  appropriate; 

(2)  The  acreage  and  volume  in  pounds 
of  watermelons  produced  by  the  voting 
producer  during  the  representative 
period: 

(3)  The  volume  in  pounds  of  " 
watermelons  handled  by  the  voting 
handler  during  the  representatiA'e 
period;  and  "  ' 

(4)  The  volume  in  pounds  of 
watermeldnsim ported  by  the  voting 
importer  during  the  repn^sentative 
period. 

•  *        *         ♦      ,  « 

6.  Section  1210.204  is  amended  by 
revising  the  section  heading  and 
paragraph(a)(l):  removing  paragraph 
(b);  redesignating  paragraph  (c)  as 
paragraph  (b):  removing  in  new 
paragraph  (b)  the  phrase  "and  handlers" 
and  addi.ng  in  its  place  ",  handlers,  and 
importers";  adding  new  paragraph  (c). 
and  revising  paragraphs  (d)  and  (e)  to 
read  as  follows: 


§1210.204    Agent. 

»        »        •        •        « 

(a)  *    *    • 

(1)  Utifizing,  without  advertising 
expense,  available  media  or  public 
information  sources  (including,  but  not 
limited  to.  press  and  radio  facilities 
serving  the  production  area)  to 
announce  the  dates  of  the  referendum  as 
well  as  the  methods  of  voting,  the 
eligibility  requirements  for  voting,  and 
other  pertinent  information  regarding 
the  referendum. 
•        •        •        •    '    •     - 

(c)  Preside  at  a  meeting  where  ballots 
are  to  be  cast. 

(d)  Distribute  ballots  and  the  aforesaid 
texts  to  producers,  handlers,  and 
importers  and  receive  any  ballots  which 
are  cast. 

(e)  Record  the  name  and  address  of 
persons  receiving  a  ballot  from,  or 
casting  a  ballot  with,  said  aqent  aiid 
inquire  into  the  eligibility  of  such 
persons  to  vote  in  the  referendum. 

Dated:  August  24. 1994, 
Lon  Hatamiya, 
Administrator. 
|FR  Doc.  94-21318  Filed  8-29-94;  8:45  am] 
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Office  of  Thrift  Supervision 

12  CFR  Parts  506,  546,  552,  563, 571. 
574  and  575 

[No.  94-76] 

RIN  1550-AA47 

Mergers,  Transfers  of  Assets  and 
Liabilities,  and  Other  Combinations 
involving  Savings  Associations  and 
Other  Depository  Institutions 

agency:  Office  of  Thrift,  Supenision. 

Treasury. 

ACTION:  Final  nile. 

SUMMARY:  The  Offii:e  Of  Thrift 
Supervision  (OTS)  is  amending  its 
regulations  governing  mergers  and 
r-onibinatidns  involving  Federal  savings 
afsociations  to  implenirnt  sections  501 
and  502  of  the  Fedr.nil  Deposit 
Insurance  Corpontinn  Improvement  Act 
of  1991  (1-DlClA).  In  general,  the  FDICIA 
amendments  to  the  Fodnral  Depo;jit 
Insurance  Art  (FDIA)  and  to  the  Home 
Owners.'  Loan  Act  (HO[,.\)  case  previous 
restrictions  on-con  version  transactions., 
and  authorize  Federilly-chartered 
savings  associations  to  acquire  and  be 
acquired  by  other  depository 
institutions  insured  by  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
subject  to  specified  conditions. 


The  OTS  is  amending  and  further 
broadening  its  regulations  to  authorize 
combinations  involving  Federal  stock 
savings  associations  and  depository 
institutions  that  are  not  insured  by  the 
FDIC.  The  OTS  also  is  amending  its 
regulations  to  authorize  Federal  mutual 
savings  associations  to  combine  with 
other  types  of  depository  institutions 
provided  that  the  transaction  results  in 
a  mutual  savings  association. 

In  addition,  the  OTS  is  amending  its 
regulations  governing  mergers  and 
application  procedures  to:  specify  the 
types  of  transactions  that  require  only 
an  information  filing  with  the  OTS: 
specify  the  types  of  transactions  that 
require  OTS  approval  of  a  notice  or 
application,  and  the  related  time  frames, 
and  further  clarify  and  consolidate  OTS 
regulations  by  incorporating  the  OTS's 
merger  and  transfer  of  assets  policy 
statement  into  a  single  regulation. 
EFFECTIVE  DATE:  September  29.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  A.  Corcoran,  Assistant  Chief 
Counsel.  (202)  906-6962.  Corporate  and 
Securities  Division;  Therese  L. 
Monahan.  Project  Manager.  Supervisory 
Programs.  (202)  906-5740;  or  Gary        ' 
Masters.  Financial  Analyst.  Corporate 
Activities  Division.  (202)  906-6729; 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW..  Washington.  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Summary  of 
Proposal 

On  August  18.  1992.  the  OTS  issued 
notice  of  a  proposal  to  amend  the 
agency's  regulations  governing  mergers 
and  other  combinations  to  permit 
mergers,  consolidations  and  transff^r  of 
asset  and  assumption  of  liability 
transactions  among  savings  associations 
and  other  FDIC-insured  depositors- 
institutions  in  accordance  with  sections 
501  and  502  of  the  FDICIA.'  hi  addition, 
the  OTS  proposed  changes  to  its 
regulations  to  allow  Federal  savings 
associations  to  convert  directly  to  stale 
and  national  banks  (while  retaining 
Savings  Association  Insurance  Fund 
(SAIF)  deposit  insurance)  in  a  so-calicd 
"Sasser  conversion,"  ^  and  to  permit  an\ 
FDIC-insured  depository  institutir)n  that 
qualines  for  Federal  Home  Loan  Bank 
membership  ts  convert  to  a  Federal 
savings  association  charter.  The   • 
propo.sal  also  specified  the  types  of 
taansactions  that  vvDuld  require  either 
prior  notice  or  application  to  the  OTS. 
and  the  time  frames  governing  revifnv  of 
thf  se  filings.  The  proposal  did  not 


•  57  FR  371 12-371 18  (.Vjgiist  'la.  19&2). 
'S«^ion  sld;(2l(0iorthp  KDIA.  12  USL. 

1815(ii)(2)(C). 
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include  amendmRnts  to  the  merger 
regulations  involving  mutual  savings 
associations.  However,  specific 
comments  were  requested  as  to  whether 
mutual  savings  associations  should  be 
permitted  to  merge  directly  with  banLs 
without  first  imdergoing  a  mutual-to 
stock  conversion  and  what  safeguards 
would  be  necessary  for  such 
transactions. 

Finally,  the  OTS  proposed  to 
streamline  and  consolidate  its 
regulations  by,  among  other  things, 
eliminating  unnecessary  portions  of  the 
OTS's  merger  and  transfer  of  asstls 
policy  statement  and  incorporating  the 
remainder  in  a  better  organized  fashion 
into  the  revised  section  563.22. 

The  OTS  solicited  public  comments 
on  all  aspects  of  the  proposal  for  a  30- 
day  period.  Upon  consideration  of  all 
the  comments  received  during  the 
comment  period,  the  OTS  is  adopting 
the  proposal  with  some  modifications, 
discussed  below. 

n.  Suminary  of  Comments 

The  OtS  received  10  comment  letters 
in  response  to  the  proposal,  including 
four  from  savings  banks,  two  from 
savings  and  loan  holding  companies, 
two  from  trade  associations  representing 
financial  Institutions,  one  from  a  law 
firm  representing  financial  institutions 
and  one  from  the  Federal  Housing 
Finance  Board  (FHFB).  The  OTS  has 
carefully  considered  all  of  the 
comments  received  during  the  comment 
period.  In  addition,  the  OTS  has 
reviewed  the  rulemakings  of  other 
Federal  banking  agencies  on  related 
subjects,  and  has  sought,  to  the 
maximum  extent  possible,  to  adopt 
consistent  provisions.  The  following  is 
a  discussion  of  the  issues  raised  by  the 
commenters. 

A.  Mandatory  Federal  Home  Loan  Bank 
Membership  for  Converting  Sa%ings 
Associations 

As  noted  in  the  proposal,  section  5(f) 
of  the  HOLA  requires  Federal  Home 
Loan  Bank  (FHLBank)  membership  for 
all  Federal  savings  associations,  and 
FHLBank  membership  was  consistently 
required  of  state-chartered  savings 
associations  by  the  Federal  Savings  and 
Loan  Insurance  Corporation  as  a 
condition  of  deposit  insurance.  In 
addition,  after  enactment  of  the  FIRREA. 
the  OTS  required  resulting  banks  in 
thrift-to-bank  charter  conversions  and 
Oakar  transactions  ^  in  which  no  savings 


association  sur\ived  the  transaction  to 
continue  to  hold  the  former  savings 
association's  FHLBank  stock  in 
accordance  with  the  requirements  of  the 
FHFB.  Each  commenter  that  addressed 
this  issue  objected  to  any  regulntinn  that 
would  continue  this  requirement. 

Since  publication  of  the  proposal,  the 
FHFB  advised  f^e  OTS  that  it  will  not 
require  a  savings  association  that  has 
converted  to  a  bank  chailfir  to  retain 
membership  in  the  FHLBank  system, 
nor  will  the  FHFB  require  a  non-  - 
FHLBank  system  member  that  hds 
acquired  some  or  all  of  the  assets  of  a 
savings  association  to  become  a  member 
of  the  FHLBank  system.  In  light  of  the 
FHFB's  viev\-s  on  this  issue,  the  OTS 
advised  the  FHFB  on  November  20. 
1992  that  the  OTS  was  discontinuing  its 
practice  of  imposing  the  condition  that 
such  Institutions  retain  FHLBank  stock. 
In  addition,  the  OTS  advised  the  FHFB 
that  in  prior  cases  where  the  FHLBjmk 
stock  condition  was  imposed,  the  OTS 
would  not  object  if  a  bank  seeks  to 
redeem  its  FHLBank  stock  and 
terminate  its  FHLBank  membership.  In 
March  1993.  the  OTS  reiterated  these 
positions  in  promulgating  a  final 
regidation  that  will  remove,  in  1995.  the 
regulatory'  requirement  that  state- 
chartered  savings  associations  have  and 
maintain  FHLBank  membership,* 
Accordingly,  the  final  rule  does  not 
require  FHLBank  membership  of 
resulting  institutions  in  the  context  of 
thrift-to-bank  mergers  and  charter 
conversions. 

B.  Issues  liegarding  Mutual  Sa\ings 
Associations 

Current  OTS  regulations  generally 
provide  that  merger  transactions 
involving  Federal  mutual  savings 
associations  must  result  in  a  mutual 
form  of  savings  association,  uiiless  the 
mutual  institution  converts  to  a  stock 
savings  association  as  part  of  the 
transaction.*  The  proposal  did  not  »!t 
forth  any  amendments  to  these 
regulations,  but  did  solicit  comment  as 
to  whether  mutual  savings  associations 
should  be  permitted  to  merge  with 
banks  or  other  institutions  other  than  in 
conjunction  with  a  mutual-to-stock 
conversion,  and  if  permitted,  what 
safeguards  should  be  established  with 
respect  to  these  transactions. 

The  comments  addressing  this  issue 
unanimously  opposed  any  regulation 
that  would  permit  Federal  mutual 
savings  associations  to  be  acquired  by 


commercial  banks  or  other  stock-form 
institutions  without  a  prior  or 
sinmltaneous  mutual-to-stock 
conversion  by  tlie  mutual  savings 
association.  These  commenters 
expressed  the  view  that  OTS  regulations 
adequately  protect  the  interests  of 
mutual  arrountholdors*^  and  direct 
acquisition  resulting  in  a  stock 
institution  may  jeopardize  those 
protections.  They  also  noted  that  the 
FDICIA  does  not  evidence  any  intent  to 
change  the  current  treatment  of 
combinations  involving  mutual 
associations. 

The  OTS  agrens  with  those  comments 
and,  accordingly,  the  final  regulations 
continue  to  prohibit  Federal  mutual 
associations  from  combining  with  stock 
form  institutions  where  the  resulting 
institution  is  not  a  mutual  savings 
association,  except  in  the  context  of  a 
mutual  to  stock  conversion,  and  subject 
to  other  limited  exceptions. 
Nevertheless,  as  more  fully  described 
below,  the  OTS  has  determined  that 
Federal  mutual  savings  associations 
may.  in  general,  combine  with  stock 
form  institutions  where  the  Federal 
mutual  association  is  the  resulting 
association.  The  final  rule  includes 
revisions  to  12  CFR  546.2  and  546.3  to 
effisct  these  changes. 

C.  Resiew  Period  Under  Section  10fs)(2) 
of  the  HOLA 

The  proposal  solicited  comment  on 
processing  procedures  and  time  frames, 
including  whether  applications  subject 
to  section  10(s)(2)  of  the  HOLA  should 
be  deemed  "filed"  when  deemed 
complete  under  the  OTS's  general 
application  processing  procedures  in  12 
CFR  Part  516.  Under  iLhe  proposal,  the 
60-day  review  time  for  these 
applications  would  not  commence  until 
an  application  is  reviewed  by  the  OTS 
and  deemed  complete  under  part  516,. 

Some  commenters  objected  to  the 
OTS's  interpretation  of  the  term  "filed" 
in  section  10(s)  of  the  HOLA.  These 
commenters  suggested  that  the  review 
time  fi^mes  for  applications  under 
section  10{s)(2)  should  commence  when 
an  application  is  first  submitted  to  the 
OTS.  not  when  it  is  deemed  complete. 
One  cominenter  supported  the  proposal. 


•  As  used  herein,  an  "Oakar"  transaction  reftre  lo 
II  combination  between  a  savings  association  aixl  » 
bank  that  is  exceptad  Erom  (he  moratorium  on 
deposit  insurancs  fund  convanlon  set  forth  at 
section  5(d)(2l(A|(ii)of  the  FDIA  by  virtue  of 


taction  5(d)(3)  of  the  FDIA.  S«e  12  U.&C 
lH15(d)(2)(A|(iiland  tei5(dX3) 

«S6FK  14S10.  145U  (March  IB.  1993).  See  12 
OR  583.49. 

•>12t:FR532.13(c)ll)(ii). 


"  The  CTS  has  recently  iiuucd  en  inturdn  final 
regulation,  with  »raquot>(  for  coirmu^nt,  n)vi&ing 
cprtain  key  provisions  in  its  mutual  lu  ktock 
conversion  regulations.  The  amendments  generally 
prohibit  merxor  conversions  (i  >?.,  where  a  mutual 
savings  association  converts  to  stock  form  and 
ftlmultanuou.sly  merges  into  another  stock  form 
depository  institution)  except  in  certain  supervisory 
situations.  In  addition.  OTS  has  proposed  to  add  a 
"convenience  and  n«eds"  test  lo  its  standards  for 
approving  mutual  to  stock  conv«i-sions.  See  59  f-H 
22725  (May  3.  1994)  and  59  FR  22764  (May  3. 
1194) 


noting  that  any  regulation  providing 
different  "filed"  dates  for  applications 
under  part  516  and  section  10(s)  of  the 
HOLA  would  serve  no  purpose  and 
would  create  confusion. 

As  explained  in  more  detail  in 
Section  III.D.  below,  the  final  rule 
adopts  the  proposed  application  review 
time  frames.  To  ensure  uniform 
treatment  of  all  transactional 
applications,  the  OTS  believes 
applications  subject  to  section  10(s)(2) 
of  the  HOLA  should  be  processed,  to  the 
extent  possible,  consistently  with  all 
applications  under  part  516.  Also,  the 
processing  time  frames  in  the  rule  are 
consistent  with  the  procedures 
established  by  the  Office  of  the 
Comptroller  of  the  Currency  for 
conversion  applications  by  national 
banks  under  section  502(b)  of  the 
FDICIA.?     .  ... 

D.  Community  Reinvestment  Act  Issues 

Comments  were  solicited  on  whether 
the  OTS  should  have  the  ability  to 
suspend  the  processing  time  frames 
under  section  10(s)(2)  of  the  HOLA  for 
applications  challenged  on  Community 
Reinvestment  Act  (CRA) "  grounds. 

Two  commenters  opposed  any 
regulation  that  would  permit 
suspension  of  the  review  time  frames  for 
applications  subject  to  section  10(s)(2) 
of  the  HOLA.'  One  of  these  commenters 
asserted  that  the  OTS  lacks  the  authority 
to  review  an  applicant's  CRA 
compliance  record  where  a' savings 
association  acquires  another  insured 
depository-  institution  in  an  Oakar 
transaction  under  section  5(d)(3)  of  the 
FDL\. 

This  commenter  asserted  that 
although  section  5(d)(3)  of  the  FDL\ 
requires  the  OTS  to  consider  the  factors 
set  forth  in  section  18(c)  of  the  FDIA 
(the  Bank  Merger  Act  (BMA))  in  acting 
upon  an  Oak^  transaction,  the  BMA  is 
not  itself  apphcable  to  such 
transactions.  Therefore,  according  to  the 
commenter,  an  application  to  engage  in 
an  Oak.T  transaction  is  not  an  ' 

"application  for  a  deposit  facility" 
within  the  meaning  of  the  CRA,  and  the 
CRA  requirement  that  the  OTS  take  an 
institution's  CRA  record  into  account  in 
its  evaluation  of  an  application  for  a 
deposit  facility  '°  is  not  applicable. 

VVe  find  the  coirmenter's  assertions  to 
be  unpersuasive.  Section  5(d)(3)  of  the 


'  12  U.S.C.  215c:  see  Comptroller  of  the 
Currency's  Manual  for  Corporate  Activities.  Vol.  1. 
Policies  and  Procedures  (January  1992). 

"  (lousing  and  Community  Developmct:!  .^ct  of 
J977.  12  U.S.C.  2901-2907. ' 

"Two  other  commenters  stated  that  any 
processing  suspension  should  be  limited  lo  one  or 
two  30-day  periods. 

'°\2V.S.C..2902. 


FDIA  merely  establishes  an  exception  to 
the  general  moratorium  on  insurance 
fund  "conversion  transactions"  set  forth 
at  section  5(d)(2)(A)(ii)  of  the  FDIA. 
Section  5(d)(3)  does  not  state  that  Oakar 
transactions  are  excepted  from  all 
otherwise  applicable  approval 
requirements,  and  the  BMA  itself 
includes  no  exception  from  its  plain 
language  with  respect  to  O^kar 
transactions.  Moreover,  the 
authorization  provided  by  section  10(s) 
Of  the  HOLA  is  subject  to"  section  5(d)(3) 
of  the  FDIA  and  the  BMA.  and  all  other 
applicable  lava's. 

The  OTS,  after  further  considc.-ation 
of  its  applications  processing 
procedures,  observes  that  the 
procedures  in  part  516  of  the  OTS's 
regulations  are  intended  to  ensure  that 
an  application  will  not  be  deemed 
complete  until  expiration  of  the  public 
comment  period  and  Resolution  of  any 
protests  or  other  significant  issues 
raised  during  that  period.  Accordingly, 
any  challenges  to  a  transaction  on  CRA 
grounds  would  be  resolved  prior  to  the 
commencement  of  the  processing  time 
frames  under  section  10(s){2)  of  the 
HOLA.  The  OTS  has  anionded  the 
publication  procedures  for  apphcations 
under  §  563.22(a)  to  ensure  that  the 
public  comment  period  has  concluded 
before  the  OTS  is  required  to  make  a 
completeness  determination  regarding 
such  applications. 

£.  Application  Re\iew  Standards  and 
Regulatory  Streamlining 

The  OTS  proposed  to  incorporate  into 
revised  §  563.22  the  approval  standards, 
definitional  provisions  and  other 
provisions  of  the  OTS's  merger  and 
transfer  of  assets  policy  statement  foimd 
at  12  CFR  571.5.  "The  proposal  requested 
comment  on  whether  any  of  the 
standards  in  §571.5  should  be 
streamlined,  clarified  or  otherwise 
modified  or  deleted  in  connection  with 
their  incorporation  into  §  563.22. 

One  commenter  stated  that  some  of 
the  review  criteria  in  §  571.5  went 
beyond  the  standards  appli;  jible  to 
transactions  under  sections  5id)(3)  of 
the  FDLA  and  10(s)  of  the  HOLA.  and 
therefore  should  not  be  considered  by 
the  OTS  in  reviewing  applications 
under  these  statutes. 

Section  571.5  set  forth  not  only  the 
review  standards  for  transactions  under 
sections  5(d)(3)  and  18(c)  of  the  FDIA 
and  10(s)  of  the  HOLA,  but  also  general 
safety  and  soundness  considerations 
applicable  to  all  transfer  transactions 
and  combinations  involving  savings 
associations.  Thus,  the  OTS  believes  it 
is  appropriate  to  retain  these  review 
criteria.  However,  certain  of  the  detailed 
criteria  addressed  in  §571.5.  for 


example  those  pertaining  to  retention  of 
attorneys  and  other  professionals,  tie-in 
transactions,  and  fees  paid  in 
connection  with  transactions,  are 
considered  by  OTS  as  part  of  the  overall 
evaluation  of  the  managerial  and 
financial  resources  and  future  prospects 
of  the  savings  associations  involved  in 
a  combination  or  transfer  transaction 
The  OTS  believes  that  the  detail  of 
certain  criteria  is  not  necessary  and  that 
general  standards  are  more  appropriate 
for  an  evaluation  of  the  safety  and 
soundness  of  a  given  transaction 
Accordingly.  §  563.22(d)  of  the  final  rule 
has  been  revised  to  incorporate 
streamlined  and  consolidated  ruview 
standards  derived  from  §  571.5.  and 
§571.5  has  been  delated. 

F.  Other  Issues 

One  commenter  requested  that  the 
OTS  clarifv  whether  section  10(s)(3)  of 
the  HOLA  (and  §  552.13(b)(1)  as  set 
forth  in  the  proposal)  precludes  transfer 
or  consolidation  transactions  where  a 
resulting  institution  would  own  the 
shares  of  one  or  more  constituent 
institutions. 

In  OTSs  view,  section  10(s)(3)  of  the 
HOLA  does  not  prohibit  a  Federal 
savings  association  from  acquiring  the 
stock  of  another  insured  depositorv 
institution  and  holding  the  other 
depository  institution  as  a  subsidiary. 
Section  l6(s)  was  designed  to  cure  what 
had  been  viewed  as  a  statutory 
impediment  to  mergers  or  other 
combinations  between  a  savings 
association  and  other  types  of  insured 
depository  institutions."  Section  10(s) 
was  not  established  to  bar  transactions 
that  are  permissible  under  other, 
existing  authority.  Moreover,  neither  the 
text  of  section  502  of  FDICIA  nor  its 
legislative  history  indicate  that  Congress 
intended  section  10(s){3)  to  override  anv 
separate  legal  authority  for  such  an 
acquisition. 

Federal  savings  associations, 
therefore,  may  acquire  the  shares  of 
another  insured  depository  institution 
and  hold  the  acquired  entity  as  a 
subsidiary  if  the  legal  authority  for  the 
transaction  derives  from  a  source  othei 
than  section  10(s)  of  the  HOLA.  Such 
legal  authority  may  be  found,  for 
example,  under  the  service  corporation 
provisions  of  the  HOL^A.  and  the  OTS 


"  The  primarv  in^jH-dinieni  was  section  5(di!'lJ«'f 
thf  HOLA.  which,  in  pertinent  jiiirt.  authorizes  the 
OTS  to  provide  for  the  monger  of  savings 
as-soi  iations  with  other  savings  associations,  but  i-- 
silent  as  to  whether  savings  associations  couid 
merge  with  other  lyp^s  of  depositorv  inslitulior.> 
For  many  years,  the  OTS.  a.^d  lis  predecessor  l.'it^ 
Federal  Home  L.oan  Bank  Board,  viewed  the  Idck  oi 
expre.ss  authorization  for  cross-industry  merger>  .is. 
m  effect,  a  prohibilion  on  such  transactions. 
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service  corporation  and  operating 
subsidiary  reculations. '  ^ 

According^,  the  final  regulations 
provide  that  a  Federal  savings 
association  may  "combine"  with  any 
depository  institution  (subject  to 
compliance  with  applicable  statutes  and 
regulations  and  certain  other 
provisions),  and  define  the  term 
"combination"  as  a  "merger  or 
consolidation  with  another  dppositor>' 
institution,  or  an  acquisition  of  all  or 
substantially  all  of  the  assets  or 
assumption  of  all  or  substantially  all  of 
the  liabilities  of  a  depository  institution 
by  another  depository  institution." 

One  coramenter  questioned  the  OTS's 
authority  to  require  any  filing  from  a 
savings  association  proposing  to  convert 
to  a  bank  charter  or  merge  or  transfer  all 
of  its  assets  to  a  bank.  This  commanter 
also  questioned  the  necessity  of  any 
filing  with  the  OTS  in  view  of  the 
requirement  under  the  BMA  that  the 
OTS  be  provided  with  a  copy  of  the 
application  filed  with  the  regulatory 
agency  of  the  resulting  depository 
institution.  The  fihng  requirements  in 
the  regulations  as  adopted  enable  the 
OTS,  consistent  with  its  broad 
responsibilities  under  the  HOLA  and 
other  statutes,  to  ensure  safe  and  sound 
operation  of  savings  associations, 
identify  any  pending  or  potential 
supervisory  concerns  or  enforcement 
actions  involving  the  savings 
associations  that  are  parties  to  the 
transaction,  and.  at  a  minimum,  advise 
the  appropriate  regulatory  agency 
regarding  these  concerns.  The 
procedures  are  not  contrary  to  any  of  the 
provisions  of  section  5(d)  of  the  EDIA. 
and,  in  fact,  represent  a  significant 
simplification  of  long-standing  OTS 
application  and  approval  requirements, 
which  have  been  upheld  by  the  courts. 
See  Home  Mortgage  Bank  v.  Ryan.  986 
F.2d  372  (10th  Cir  1993). 

One  commenter  suggested  that  the 
OTS  shorten  the  review  period  for 
applications  submitted  by  savings 
asstxnations.  where  the  association 
previously  had  sought  expedited 
treatment,  but  the  OTS  had  advised  the 
association  that  it  was  not  eligible  for 
expedited  treatment.  Under  the  final 
rule,  such  applications  v\  ill  be 
processed  under  standard  time  frames 
regardless  of  prior  filings.  However,  to 
the  extent  a  previously  filed  notice 
provides  the  OTS  with  useful 
information  regarding  a  propos«jd 
transaction,  it  is  likely  that  the  OTS  will 
be  able  to  act  on  a  subsequent,  properly 
filed  application  prior  to  expiration  of 
the  full  60-day  review  period. 


"12  use  14fr»(cH4);B);  12  CFR  545.74  «nd 
S45.B1 


This  same  commenter  inquired  how 
the  OTS  would  treat  applications  filed 
under  §  563.22  that  are  awaiting  OTS 
action  at  the  effective  date  of  the 
amended  regulation,  and  whether  such 
applications  would  need  to  be  re-filed 
in  accordance  with  the  procedures 
adopted  in  the  final  rule.  The 
commenter  also  inquired  about  the 
treatment  that  would  be  accorded 
applications  that  were  approved  but  not 
consummated  prior  to  adoption  of  this 
rule. 

Both  pending  applications  and 
proposed  transactions  that  are  now 
solely  within  the  scope  of  new 
§  563. 22(b)(1)  will  be  subject  to  the  new 
procedures  upon  the  effective  date  of 
the  amendments.  Other  applications 
currently  awaiting  OTS  action  will 
continue  to  be  subject  to  the  standards 
and  procedures  in  effect  at  the  time  the 
applications  were  filed.  Previously 
approved  transactions  must  be 
consummated  in  accordance  with  the 
terms  and  conditions  set  forth  in  the 
OTS's  approval  order. 

Some  commenters  expressed 
confusion  about  the  proposed 
application  and  notice  procedures. 
Many  of  these  concerns  are  addressed  in 
technical  and  clarifying  changes  made 
throughout  the  final  rule. 

in.  Summary  of  Revisions 

As  more  fully  discussed  below,  the 
final  regulations  implement  section  502 
of  the  FDICIA  by  authorizing  Federal 
stock  associations  to  combine  with  any 
FDIC-insured  depository  institution, 
and  by  authorizing  Federal  mutual 
associations  to  combine  with  any  FDIC- 
insured  depository  institution,  provided 
that  a  mutual  association  is  the  resulting 
institution.  In  addition,  the  final 
regulations  authorize  certain 
combinations  involving  Federal 
associations  and  depository  institutions 
not  insured  by  the  FDIC.  The  final 
regulations  specifically  authorize 
Federal  stock  savings  associations  to 
convert  to  state  or  national  banks,  and 
permit  any  stock-form  depository 
institution  that  is,  or  is  eligible  to 
become,  a  member  of  a  Federal  Home 
Loan  Bank,  to  convert  to  a  Federal  stock 
savings  association  charter.  Finally,  the 
OTS  is  amending  its  regulations 
governing  the  procedures  regarding 
applications  to  engage  in  the  above- 
described  actions,  and  has  made  various 
technical  and  conforming  amendments. 

A.  Expansion  of  Permissible 
Combinations  for  Federal  Stock  Saxings 
Associations 

The  final  rule  revises  12  CTO 
552.13(c)  to  permit  Federal  stock 
i«>vin«;s  associations  to  combine  with 


any  depository  institution,  upon 
compliance  with  appropriate 
application  or  notice  requirenu;nts. 
described  in  Section  HID  below.  The 
rule  also  establishes  standards  for 
jcombinations,  including  standards  that 
address  compliance  with  the  asset 
composition  requirements  of  section 
.5(c)  of  the  HOLA  and  the  qualified  thrift 
lender  requirements  of  section  10(m)"of 
the  HOLA.  when  a  thrift  acquires  a 
bank.  In  addition,  the  rcgiilation 
modifies  and  adds  definitions  for  terms 
used  throughout  amended  sections 
552.13  and  563.22  to  implement  the 
new  provisions  of  the  HOLA  and  the 
FDL\. 

The  final  regulation  differs  from  the 
proposal  in  certain  respects.  The  term 
"dcquiro"  has  been  changed  to 
"combination,"  and  expanded  to 
include  combinations  involving 
depository  institutions  not  insured  by 
the  FDIC.  Also,  the  term  '"combination" 
has  been  clarified  to  include  purchase 
and  assumption  transactions  that 
involve  all  or  substantially  all  of  a 
depository  Institution's  assets  or 
liabilities,  rather  than  transactions  of  a 
lesser  scope,  such  as  branch  sale 
transactions.  The  definition  of  the  term 
"combination"  reflects  the  OTS's 
position  that  the  definition  of  the  term 
"acquire"  at  section  10(s)(3)  does  not 
preclude  a  Federal  savings  association 
fit)m  holding  another  insured 
depository  institution  as  a  subsidiary, 
pursuant  to  a  separate  source  of 
authority  to  do  so. 

Section  10(s)(l)  of  the  HOLA  states 
that  Federal  savings  associations  may 
acquire  or  be  acquired  by  any  insured 
depository  institution,  subject  to 
sections  5(d)(3)  and  18(c)  of  the  FDIA. 
and  all  other  applicable  laws.  The  OTS 
has  concluded  that  the  reference  to 
section  5(d)(3)  of  the  FDIA  does  not 
mean  that  section  5(d)(3)  must  be 
applicable  in  order  for  a  combination 
tran.saction  to  be  permissible.  The  grant 
of  authority  in  section  10(s)(l)  of  the 
HOLA  to  Federal  savings  associations  to 
acquire  or  be  acquired  by  another 
insured  depository  institution  simply 
requires  that  any  Federal  savings 
association  that  proposes  such  a 
transaction  comply  with  all  applicable 
laws.  Section  10(s)(l)  was  not  intended 
to  withhold  from  Federal  associations 
the  authority  to  engage  in  transactions 
exempted  from  the  FIRREA  moratorium 
on  conversion  transactions  under  other 
provisions  of  the  FDIA,^  or  in 
transactions  that  are  not  subject  to  the 
moratorium  in  the  first  place  (for 
example,  because  the  transaction 


ir.,/olves  two  SAIF-insured  savings 
associations,  or  occurs  after  expiration 
of  the  moratorium).  The  OTS  has 
clarified  the  final  regulation 
accordingly. 

The  final  regulation  expands  the 
catfgories  of  depositor)'  institutions 
■with  which  Federal  stock,  associations 
have  the  power  to  merge  from  only 
FDIC-insured  depository  institutions  to 
any  depository  institution.  Federal  stock 
a.ssociations  have  been  authorized  to 
acquire  or  be  acquired  by  .non-FDIC 
insured  depository  institutions  in 
purcha.^e'and  assumption  transactions 
since  1985.'«  The  OTS  has  concluded 
that  continuing  to  require  such 
L-ansactions  to  be  accomplished  through 
purchase  and  assumption  transactions, 
rather  than  through  merger  transactions 
elevates  form  over  substance,  and  may 
impose  unnecessary  expenses  and 
complications  on  Federal  stock 
associations  that  propose  to  engage  in 
transactions  with  uninsured  depository 
in,stitutions. 

Where  a  Federal  stock  association 
proposes  to  merge  with  an  uninsured 
depository  institution,  and  the  Federal 
stock  association  would  survive  the 
transaction,  the  Federal  stock 
association  would  be  required  to  seek 
approval  from  the  FDIC  under  section 
18(c)(1)  of  the  FDL\,  as  well  as  fixjm  the 
OTS  under  the  transfer  of  assets 
regulations  at  12  CFR  563.22(c).  If  the 
Federal  stock  association  is  not  the 
resulting  institution,  the  association 
must  obtain  OTS  approval  under  12 
CFR  563.22(c),  and  provide  any  required 
notices  to  depositors,  and  to  the  FDIC. 

B.  Combinations  InvoMng  Federal 
Mutual  Associations 

The  OTS  has  retained  the  prohibition 
against  Federal  mutual  associations 
combining  with  stock  form  institutions 
where  the  resulting  institution  is  not  a 
mutual  savings  association,  except 
where  the  mutual  savings  association 
converts  to  the  stock  form  of 
organization  pursuant  to  12  CFR  Part 
563b.  and  subject  to  other,  limited, 
exceptions." 

The  OTS  notes,  however,  that  the 
concerns  regarding  the  protecUon  of 
mutual  accountholders'  interests  in  the 
acquisitions  of  Federal  mutual 
associations  do  not  arise  when  the 
Federal  mutual  association  is  the 
acquiring/surviving  entity.  Accordingly, 
the  OTS  is  amending  12  CFR  546.2. 
governing  mergeis  involving  Federal 


< '  .See.  f>  g..  Section  5(dM2)tC)  (ii)  and  (iii)  of  the 
ITUfV.  12  U  S.C.  18l51d)(2)(r)  (ii)  and  (iii).    . 
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'VSV*.  50  FR  16071  (April  24.  19tt5). 

'■'The  OTS's  rocent  amendniK.ils  to  thu 
conversion  regulations  generally  prohi})tl  iii.-.-g,^ 
conversion  transactions  except  in  certain 
supervisory  situationa.  Sen  58  FR  22725.  2272«»- 
227  JO  (May  3.  1994>. 


mutual  ass.}cialions,  to  permit  Federal 
mutual  associations  to  merge  with  FDIC 
insured  depository  institutions,  as  well 
as  non-FDIC  insured  depository 
institutions,  where  a  mutual  savings 
as.sociation  is  the  resulting  entity.  This 
treatment  p.irallels  the  treatment  of    - 
Federal  stock  associations.  These 
combinations  also  would  be  subj«?ct  to 
the  same  statutory  and  regulatory 
approval  standards  as  apply  to  stock 
form  associations  engaging  in  a 
comparable  transaction,  described 
above. 

Section  546.2  has  not  previously 
addressed  the  ability  of  Federal  mutual 
associations  to  combine  with  other 
institutions  in  purchase  and  assu.T.ption 
transactions.  The  OTS  has  amended 
§  546.2  to  provide  specific  authority  for 
Federal  mutual  associations  to  combine 
witli  other  entities  in  purchase  and 
assumption  transactions,  subject  to  the 
same  limitntions  that  apply  in  the  case 
of  merger  transactions  involving  Federal 
mutual  associations. 

The  OTS  has  made  technical  and 
<:onforming  amendments  to  12  CFR  p.jrt 
546  in  order  to  implement  these 
revisions  In  §546.2. 

C.  Charter  Conversions  by  and  to 
Federal  Savings  Association-* 

The  OTS  is  adding  12  CFR  552.2-7  to 
the  Federal  stock  savings  association 
regulations,  which  specifically  permits 
Federal  stock  savings  associations  to 
convert  to  state  or  national  banks  in  ^o- 
called  "Sasser"  conversions.'*^  New 
«}  552.2-7  provides  that  converting 
savings  associations  must  comply  with 
the  procedures  set  forth  in  new 
§  563.22(h)(1)  or  (h)(2)(ii)  of  the 
amended  merger  regulation,  which 
requires  prior  notification  to  or  approval 
of  the  OTS  in  the  manner  described  in 
Section  III.D.  below. 

1  he  OTS  is  amending  12  CFR  552.2- 
6  to  permit,  with  prior  OTS  approval, 
any  stock-form  depository  institution 
that  is,  or  is  eligible  to  become,  a 
member  of  a  Federal  Home  Loan  Bank, 
to  convert  io  a  Federal  stock  savings 
association  cnarter.  The  depository 
institution,  at  the  time  of  the 
conversion,  must  have  deposits  insured 
by  the  FDIC  In  addition,  the  depository 
institution,  in  accomplishing  the 
conversion,  must  comply  with  all 
applicable  statutes  and  regulations. 


"•T.'ie  OTS  reguldiioiis  for  Ke<ieraJ  mutiul  sdv;.".i>s 
asv^otiationi,  hav«  not  t»«n  amended  to  authorize 
specifitniiy  the  convBr.'.ion  of  Federal  mutual 
savings  dsslicialionji  to  .stale  mutual  savings  bunk^. 
hecdusa  uucti  Lonversiiins  ere  speciricaily 
Kuthorired  undt^r  section  5(i)(  1)  ot  the  HOJJV. 
K^iierai  mutual^vinn&  aswjciHiions  proposl.n^  to 
convert  to  iUte  mutual  »avir.gs  hanks  an  rwiJirKd 
to  noti  fy  the  OTS  or  obtain  OTS  approval  as 
di-<.crib«d  in  .sec'ion  UI  D..  below. 


including,  without  limitation,  the 
insurance  fund  conversion  moratorium 
provisions  set  forth  at  section  5(d)  of  the 
FDIA. 

The  OTS  has  broad  legal  authority 
with  respect  to  Federal  savings 
associations  under  section  5(a)  of  the 
HOLA.  which  authorizes  the  Director  of 
the  OTS,  under  such  regulations  as  the 
Director  may  prescribe,  to.  inter  alia. 
provide  for  the  organization, 
incorporation,  examination,  operation, 
and  regulation  of  Federal  savings 
associations.  Section  5(a)  of  the  HOL.\ 
provides  the  OTS  with  plenary 
authority  over  Federal  savings 
associations,  and.  as  the  Supreme  Court 
has  noted,  it  would  be  difficult  for 
Congress  to  give  a  broader  mandate.'"' 
The  OTS  notes  that  secrioh  5(i)(l)  of 
the  HOL.\  provides  specific 
authorization  for  "(ainy  savings 
association  which  is.  oris  eligible  to 
become,  a  .member  of  a  Federal  home 
loan  bank"  to  "convert  into  a  Federal 
savings  association,"  subject  to  such 
regulations  as  the  Director  may 
prescribe.  Immediately  prior  to  the 
enact.-nent  of  FIRREA.' section  5(i)(l)  of 
the  HOL^  permitted  any  "institution" 
which  is.  or  is  eligible  to  beco.me.  a 
member  of  a  Federal  home  loan  bank  to 
convert  to  a  Federal  savings  and  loan 
association  or  Federal  savings  bank, 
subject  to  the  regulations  of  the  FHLBB 

FIRREA  revised  the  language  of 
section  5(i)(l)  of  the  HOLA  from  any 
"institution"  which  is.  or  is  eligible  to 
become,  a  member  of  a  Federal  home 
loan  bank,  to  any  "savings  association" 
that  met  such  criteria.  However,  the 
OTS's  review  of  the  legislative  history  of 
FIRREA  has  revealed  no  intent  on  the 
part  of  Congress  in  the  FIRREA  to  limit 
the  types  of  depository  institutions  that 
may  convert  to  a  Federal  savings 
association  charter.  Instead,  it  appears 
that  the  change  in  the  "institution" 
terminology  in  section  5(i)(l)  of  the 
HOL.'V  was  inadvertent,  and  occurred 
w  Hon  the  term  "insured  institution." 
occurring  throughout  the  HOLA.  was 
changed  in  FIRREA  to  "savings 
association."  Accordingly,  the  use  of  th»^ 
OTS's  authority  under  secnion  5(.i)  of 
the  HOI.A  to  broaden  the  class  of 
depository  institutions  that  are  eligible 
for  a  Federal  charter  is  not  inconsistent 
with  the  FIRREA  ampndm<;r.l>,  to  section 
5(i)(l)oftheHOL.^. 

New  section  552.2-6  enables 
commercial  banks  and  olht;r  depository 
institutions  to  accomplish  dii-i-ctly  what 
ihoy  have  previously  boon  able  to 


' '  S't!  Fidrhtv  tecera.  ion.'i's  and  lutein 
AsvjciaUdn  v.  dclaCwaa.  45«  tJ  S   141.  161 
i  X<tH2\  (.«x>pe  of  authority  of  the  Fod.»r«l  H.wne  L.,,.i 
Bdtik  Elfvard.  thu  prwlecnssnr  o^em  y  to  the  OV>t 
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accomplish  indirectly.  For  example,  in 
many  cases,  a  state  bank  or  other 
depository  institution  may,  under  state 
law,  convert  to  a  state-chartered  savings 
bank,  or  a  state-chartered  savings 
association,  which  may,  consistent  with 
state  law  and  section  5(i)  of  the  HOLA 
(or.  in  some  cases,  section  5(o)  of  the 
HOLA).  convert  to  a  Federal  savings 
association  or  a  Federal  savings  bank. 
Similarly,  a  commercial  bank  or  other 
depository  institution  may  cause  the 
chartering  of  a  Federal  association,  and 
then  transfer  its  assets  and  liabilities  to 
the  savings  association. 

The  OTS  believes  that  federal  statutes 
should  be  interpreted  and  applied  in  a 
manner  consistent  with  their  purpose. 
In  so  doing,  the  substance,  not  merely 
the  form  of  a  transaction,  is  key.  It  is 
clear  that  no  federal  statutory  barrier    . 
exists  to  the  ultimate  accomplishment  of 
conversions  of  depository'  institutions  to 
Federal  thrift  charters,  provided  that  all 
applicable  chartering  and  insurance 
requirements  art  met.  Thus,  absent 
compelling  reasons  to  the  contrary,  to 
read  the  HOLA  as  implicitly  requiring  a 
multi-stop  process  to  accomplish  these 
types  of  charter  conversions  would 
impose  unnecessary  expenses  and 
complications  upon  depository 
institutions  that  wish  to  operate  as 
F€tderal  savings  associations. 

The  classes  of  depository  institutions 
that  are  permitted  to  convert  to  a 
Federal  stock  association  charter  under 
§  552.2-6  is  broader  than  set  forth  in  the 
proposed  version  of  the  regulation, 
which  addressed  only  conversions  by 
FDIC-insured  depository  institutions. 
The  OTS  believes  that  there  are  no 
compelling  legal  or  policy  reasons  why 
stock-form  depository. institutions  not 
insured  by  the  FDIC  should  not  be 
permitted  to  convert  directly  to  a 
Federal  savings  association.'"  However, 
these  institutions  must  meet  the 
requirements  for  Federal  Home  Loan 
Bank  membership,  receive  FDIC 
insurarr  p  of  accounts  prior  to 
consun!r>ution  of  the  conversion,  and 
otherwibc  comply  with  all  applicable 
statutes  and  regulations. 

Applications  filed  under  revised 
§  552.2-6  must  comply  with  §  552.2-1 
and  other  sections  in  part  552  regarding 
establishment  of  a  Federal  thrift  charter. 


D.  Application  Processing  .  '■ 

As  noted,  the  FDIA  requires  prior 
OTS  approval  of  combinations  between 
savings  associations  and  other  types  of 
FDIC-insured  depository  institutions 
where  the  acquiring,  assuming,  or 
resulting  institution  is  a  savings 
association.  In  such  transactions,  the 
OTS  will  continue  to  require  an 
application  under  amended  §  563.22(a). 

Under  previous  regulations,  any 
savings  association  that  proposed  to 
convert  to  a  bank  in  a  Sasser  transaction 
or  be  acquired  by  a  bank  in  an  Oakar 
transaction  was  required  to  file  a 
transfer  of  assets  application  with  the 
OTS.'«  The  OTS  continues  to  believe 
that  an  application  process  requiring 
prior  written  approval  is  necessary  in 
certain  situations,  discussed  below. 
However,  with  respect  to  Oakar 
transactions  and  other  combinations 
between  a  thrift  and  a  bank  in  which  no 
•savings  association  survives,  the  OTS's 
experience  has  indicated  that  a 
notification  requirement  would  be 
sufficient.  The  OTS  will  advise  the 
appropriate  Federal  banking  agency  of 
any  supervisory  concerns,  enforcement 
actions  and  other  relevant  information 
regarding  the  institution. 

Any  savings  association  that  proposes 
to  convert  to  a  bank  charter  in  a  Sasser 
conversion  must  file  a  notification  or 
application  with  the  OTS.  depending  on 
whether  the  savings  association  meets 
the  requirements  for  expedited 
treatment  under  §  516.3(a).  Specifically, 
savings  associations  that  qualify  for 
expedited  treatment  under  §  516.3(a)(l} 
will  be  eligible  to  use  the  notification 
procedure  set  forth  at  §  563.22(h)(1)  in 
order  to  engage  in  a  Sasser  conversion. 
Savings  associations  that  do  not  qualify 
for  such  treatment  will  be  required  to 
file  an  application  in  order  to  engage  in 
a  Sasser  conversion.  Such  applications 
will  be  subject  to  the  general  application 
processing  timeframes. ^^  The  OTS  notes 
that  this  procedure  represents  a 
significant  reduction  in  burden  from  the 
prior  procedures,  under  which  every 
savings  association  that  proposed  to 
undertake  a  Sasser  conversion  was 
required  to  file  a  detailed  application. 
In  evaluating  applications  proposing 
Sasser  conversions,  the  OTS  will  assess 
the  applicable  factors  set  forth  in 


>"The  OTS  is  not.  at  this  time,  ddop'.ing  a 
corresponding  regjlation  that  would  authorize 
tnutuai-form  depository  institutions  to  convert  to 
Federal  malual  savings  associations.  The  OTS  may. 
in  the  future,  consider  promulgating  a  regulation 
authorizing  such  conversions.  The  OTS  notes, 
however,  that  mutual-form  state  chartered  savings 
t>ank.s  that  are  insured  by  the  Bank  Insurance  Fund 
are  authorized  to  convert  to  Federal  mutual  .savings 
bar.ks.  pursuant  to  section  5(o)  of  the  HOL.^. 


"12  n-R  563.22(b)  (1993). 

^"The  proposal  included  a  notification 
requirement  for  ail  savings  associations  undertaking 
a  Sasser  transaction.  Based  on  additional 
experience,  the  OTS  is  requiring  an  applir.ation 
from  savings  associations  that  fail  to  qualify  for 
expedited  processing  and  propose  to  undertake  a 
Sasser  transaction,  because  such  associations  may, 
in  certain  cases,  present  compliance  or  safety  and 
soundness  concerns  that  may  warrant  denial  or 
conditioning  of  the  application. 


§  563.22(d)(1).  and  whether  the 
conversion  may  have  a  negative  effect 
on  the  safety  and  soundness  of  the 
association  or  present  a  risk  to  the 
appropriate  deposit  insurance  fund.   - 
Sections  563.22(b)  and  (c)  have  been 
amended  and  a  new  §  563.22(h)  has 
been  added  to  the  regulations  setting 
forth  special  requirements  and 
procedures  for  transactions  subject  to 
§§  563.22(b)  and  (c). 

Specifically,  amended  §  563.22(b)(1) 
of  the  final  rule  requires  priof 
notification  to  the  OTS  in  accordance 
with  new  §  563.22(h)(1)  of  Sasser 
conversions  of  savings  associations  that 
meet  the  criteria  for  expedited  treatment 
under  §  516.3(a).  and  combinations 
between  savings  associations  and  FDIC- 
insured  depository  institutions  (such  as 
Oakar  transactions)  where  no  savings  - 
association  will  sur\'ive  consummation 
of  the  transaction.  The  notification  must   . 
be  submitted  at  least  30  days  prior  to  the 
effective  date  of  the  conversion  or 
combination,  but  not  later  than  the  date 
on  which  an  application  relating  to  the 
proposed  transaction  is  filed  with  the 
primary  regulator  of  the  resulting 
association.  The  rule  also  provides  that, 
upon  request  or  on  its  own  initiative, 
the  OTS  may  shorten  the  30-day  prior 
notification  period. 

New  §  563.22(h)(1)  requires  the 
submission  of  either  a  letter  describing 
material  information  regarding  the 
transaction  or  a  copy  of  a  filing 
submitted  to  the  regulatory  agency  of 
the  resulting  institution  that  must 
approve  the  transaction.  The  rule  does 
not  require  OTS  approval  or  clearance 
of  such  transactions  prior  to  their 
consummation. 

Given  the  amendments  to  §  563.22(b). 
the  OTS  has  determined  that  it  is 
appropriate  to  revise  its  application 
requirements  for  voluntary  dissolutions 
of  Federal  associations  set  forth  at  12 
CFR  546.4.  Amended  §  546.4  provides 
that  Federal  associations  that  combine 
with  a  bank  in  a  purchase  and 
assumption  transaction  will  not  be 
required  to  file  a  voluntary  dissolution 
application  where  the  transaction 
involves  the  transfer  of  all  of  the  Federal 
association's  assets  and  liabilities.  The 
OTS  has  determined  that  requiring  a 
voluntary  dissolution  application  would 
have  eliminated  any  streamlining 
cU'ising  from  the  notification  process  in    . 
those  circumstances.  The  Federal  stock 
association  will  still  be  required  under 
§  552.13  to  surrender  its  charter  upon 
completion  of  the  transaction. 

Amended  §  563.22(c)  requires  prior 
notice  or  application  to  the  OTS  in 
accordance  with  new  §  563.22(h)(2)  for 
the  following  categories  of  transactions: 


( 1 )  Purdiases  of  assets  by  a  savings 
association  that  do  not  require  OTS 
approval  under  the  DMA  and 
§5n3.22(a); 

(2)  Bulk  salesjiMess  than  all  or 
substantially  all  of  the  assets  of  a 
sfvings  association; 

(3)  Transactions  in  which  a  savings 
association  transfers  less  than  all  or 
substantially  all  of  its  deposit  liabilities 
to  a  bank  or  other  depository  institution, 

(4)  Bulk  assumptions  or  transfers  of 
non-deposit  liabilities  by  a  sayings 
association;  and 

(5)  Combinations  involving  savings 
associations  and  depository  institutions 
other  than  insured  depository 
institutions. 

The  OTS  believes  that  an  abbreviated  ■ 
procedure  is  appropriate  for  these  ty^ies 
of  transactions,  provided  that  the 
savings  association  is  weH  capitalized, 
and  otherwise  qualifies  for  "expedited 
.  treatment"  under  part  516.  Accordingly, 
under  new  §  563.22(h)(2)(i).  an 
expedited  notice  procedure  is  available 
for  all  five  of  the  foregoing  categories  of 
transactions  where  all  constituent 
savings  associations  meet  the  conditions 
for  "expedited  treatment"  under  12  CFR 
516.3(a).  Notices  under  this  provision  of 
the  rule  would  be  deemed  approved 
automatically  30  days  after  receipt, 
unless  the  OTS  determines  that  an 
appUcation  is  required.^' 
.    Under  new  §§  563,22(h)(2)(ii)  and 
563.22(h)(2)(iii).  a  standard  application 
procedure  must  be  followed  where  any 
constituent  savings  association  does  not 
meet  the  criteria  for  "expedited 
treatment"  under  §  516.3(a).  or  where  a 
notice  filed  under  §563.22(h)(2)(i)  is 
incomplete  or  otherwise  does  not  satisfy 
the  notice  requirements.  These 
applications  will  be  subject  to  the 
"standard"  review  periods  set  forth  in 
part  516,  with  certain  exceptions.  As 
with  other  applications,  the  OTS  is 
required  to  notify  an  applicant  within 
30  calendar  days  after  proper 
submission  of  an  application  whether  it 
is  "sufficient"  or  "complete."  and  what 
additional  information  is  required,  if 
any.  in  order  to  render  the  submission 
sufficient,  or  that  the  submission  is 
materially  deficient  and  v\ill  not  be 
processed.22  In  addition,  the  60-day 
period  for  review  for  an  application 
under  these  provisions  comntences  on 
the  date  the  OTS  determines  the 
application  to  be  sufficient's 


''  As  is  the  cas«  with  respect  to  any  notice 
THceiving  expedited  treatment  under  §516  3(*il.  th« 
OTS  may  impose  appropriate  conditions  in 
connection  with  acceptiince  of  a  notice  undnr  new 
§563.22(hH2Mi). 

"12  CFR  516.2(c). 

-•12  CFR  516  2(d). 


Under  p*irt  516.  the  OTS  may  extend 
the  application  review  period  for  an 
-adJffmnal  30-day  period  upon  notice  to 
the  applicanl.'-*  Part  516  also  permits 
the  DTS  to  extend  the  review  ps^riod  in 
cases  involving  a  signifiaint'issue  of  law 
or  policy  or  where  a  protest  has  beim 
^  filed  under  the  CRA.'*  However, 
'  consistent  with  neW  section  10{s)(2)  of 
the  HOLA,  new  §  563.22(d)(4)  and 
(h)(2)(iii)  of  the  rule  specifically  provide 
that  tho'60-day  review  period  for  an 
Oakar  application  may  be  extended  for 
up  to  30  days  only  if. the  OTS 
determines  that  Lhe  applicant  has  failed 
to  furnish  information  requested  by  the 
OTS,  or  if  the  information  fumi.shed  is 
substantially  inaccurate. 

E.  Technical  Amendments 

The  final  rule  amends  the  definitional 
provisions  of  §§  552.13  and  563.22  of 
the  regulations  to  reflect  the  expanded 
authority  conferred  by  newr  section  10(s) 
of  the  HOLA.  In  addition,  as  noted 
above,  the  final  ruJe  makes  additional 
technical  and  conforming  changes 
throughout  those  sections  to  simplify 
and  clarify.the  application  and  notice 
procedures  applicable  to  all  mergers  and 
other  combinations  involving  savings 
associations. 

Regulatory  Flexibility  Act 

Pursuant  to  Section  605(b)  of  the 
Regulatory  FlexibiUty  Act.  it  is  certified 
that  tills  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entitles.  Accordingly,  a 
-final  Regulatory  FlexibiUty  Analysis  is 
not  required. 

Executive  Order  12866 

The  OTS  has  determined  that  this  rule 
does  not  constitute  a  "significant 
regulatory  action"  for  pu.'-po.ses  of 
Executive  Order  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  §  563.22(a)  has  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  No.  1550-0016  in 
accordance  with  the  requirements  of  the 
Paperwork  deduction  Act  (PRA)  (44 
U.S.C.  3504(h)). 

Estimated  burtlen  for  OMB  Control  No. 

1550-0016: 
Estimated  number  of  respondents:  90 
Estimated  number  of  annual  respons»*s 

per  respondent:  1 
Estimated  number  of  hours  per 

response:  36 
Estimated  total  annual  reporting  burden: 

3240 


The  collections  of  information 
contained  in  §  563.22  (b)  and  (c)  have 
changed  since  being  submitted  to  and 
approved  by  OMB.  in  connection  with 
Lhs  proposal,  under  OMB  Control  No. 
1550-0025  in  accordance  with  the 
requirements  of  the  PRA.  Accordii^ly. 
the  collections  of  information  at 
§  563.22  (b)  and  (c)  have  been 
ruf.ubmitted  and  approved  by  OMB 
under  44  U.S.C.  3507. 

Estimated  burden  for  OMB  Control  No. 

1550-0025: 
Estimated  number  of  respondotits:  135 
Estimated  number  of  annual  responses 

per  respondent:  1 
Estimated  number  of  hours  per 

response:  4. 04 
Estimated  total  annual  reporting  burden 

545 

The  collections  of  information  are 
needed  by  OTS  to  determine  whether 
proposed  transactions  ^egardi:l^  tnergers 
and  transfer  of  asset  and  liabiiity 
transactions  involving  banks  and  thrifts 
comply  with  applicable  state  and 
Federal  laws  and  OTS  regulations  and 
policies,  and  whether  these  transactions 
will  have  an  adverse  affect  on  the  risk 
exposure  of  the  Savings  Association 
Insurance  Fund. 

Comments  concerning  the  accuracy  of 
these  estimates  and  suggestions  for 
reducing  this  burden  should  be  dirvcted 
to  Office  Management  and  Budget. 
Paperwork  Reduction  Project  (1550), 
Washington.  IXi  20503. 

List  of  Subjects 

12  CFR  Part  S06 

Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  546 

Reporting  and  recordkeeping 
roquirements.  Savings  associations 

12  CFR  Part  552 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

1^  era  Part  563 

Accounting,  Crime.  Currencj-. 
Investments.  Mortgages.  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities.  Surety  bonds. 

12  CFR  Part  571 

Accounting,  Conflicts  of  interest. 
Investments.  Reporting  and 
recordkeeping  requirements.  Savings 
a.ssociations. 


'M2a-R5ia2(e). 
»12CFR516.2(!). 


12  CFR  Part  574 

Administrative  practice  and 
procedure.  Holding  companies. 
Reporting  and  recordkeeping 
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requirements.  Savings  associations. 
Securities. 

12  CFR  Part  575 

Capital,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Director  of  the  OTS 
hereby  amends  parts  506.  546,  552,  563, 
571,  574,  and  575,  chapter  V.  title  12, 
Code  of  Federal  Regulations,  as  set  forth 
belov\': 

Subchapter  A— Organization  and 
Procedures 

PART  506— INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  506 
continu<'s  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  Section  506.1  rs  amended  by 
removing  three  entries  from  the  table  in 
paragraph  (b)  to  read  as  follows: 

§506.1     0MB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 


(b)  Display. 

12  CFR  part  or  section  where 
identified  arxj  described 


Current 

OMBcorv 

trolKJo. 


Delete 

516.1(b) 1560-0056 

■  *  •  *  * 

563.100  -..: 1550-0078 

563.101  1550-0078 


Subchapter  C — Regulations  for  Federal 
Savings  Associations 

PART  546— MERGER,  DISSOLUTION, 
REORGANIZATION  AND  CONVERSION 

3.  The  authority  citation  for  part  54(i 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C;  1462,  Uf,2a.  HG3. 
1464.  1467a.  2901  ef. seq. 

4.  Section  546.1  is  revised  to  read  as 
follows: 

§546.1     Definitions. 

The  terms  used  in  §§  546.2  and  546.3 
shall  have  the  same  meaning  as  set  forth 
in  §§  552.13(b)  and  563.22(g)  of  this 
chapter. 

5.  Section  546.2  is  revised  to  read  as 
follows: 


§  546.2    Procedure;  effective  date. 

(a)  A  Federal  mutual  savings 
association  may  combine  with  any 
depository  institution,  provided  that: 

(1)  The  combination  is  in  compliance 
with,  and  receives  all  approvals 
required  under,  any  ajjplicable  statutes 
and  regulations; 

(2)  Any  resuhing  Federal  savings 
association  meets  the  requirements  for 
Federal  Home  Loan  Bank  membership 
and  insurance  of  accounts; 

(3)  In  the  case  of  a  combination  with 
a  bank  that  is  a  member  of  the  Bank 
Insurance  Fund,  any  resulting  Federal 
savings  association  conforms  to  the 
requirements  of  sections  5(c)  and  10(m) 
of  the  Home  Owners'  Loan  Act  under 
the  standards  set  forth  in  section  5(c)(5) 
of  the  Home  Owners'  Loan  Act,  and  in 
the  case  of  a  combination  with  any  other 
depository  institution,  any  resulting 
Federal  savings  association  conforms 
within  the  time  prescribed  by  the  OTS, 
to  the  requirements  of  section  5(c)  of  the 
Home  Owners'  Loan  Act;  and 

(4)  The  resulting  institution  shall  be  a 
mutually  held  savings  association, 
unless: 

(i)  The  transaction  involves  a 
supervisory  merger; 

(ii)  The  transaction  is  approved  under 
part  563b  of  this  chapter;  or 

(iii)  The  transaction  involves  a 
transfer  in  the  context  of  a  mutual 
holding  company  reorganization  under 
section  10(o)  of  the  Home  Owners'  Loan 
Act. 

(b)  Each  Federal  mutual  savings 
association,  by  a  two-thirds  vote  of  its 
board  of  directors,  shall  approve  a  plan" 
of  combination  evidenced  by  a 
combination-agreement.  The  agreement 
shall  state: 

(1)  That  the  comhination  shall  not  be 
effective  unless  and  until  the 
combination  receives  any  necessary 
approval  from  the  Office  pursuant  to   -  ■ 
§  563.22  (a)  or  (c),  or  in  the  case  of  a 
transaction  requiring  a  notice  pursuant 
to  §  563.22(c),  the  notice  has  been  filed, 
and  the  appropriate  period  of  time  has 
passed  or  the  OTS  has  advised  the 
parties  that  it  will  not  disapprove  the 
transaction; 

(2)  Which  constituent  institution  is  to 
be  the  resuhing  institution; 

(3)  The  name  of  the  resulting 
institution; 

(4)  The  location  of  the  home  office 
and  any  other  offices  of  the  resulting 
institution; 

(5)  The  terms  and  conditions  of  the 
combination  and  the  method  of 
effectuation; 

(6)  Any  charter  amendments,  or  the 
new  charter  in  the  combination; 


(7)  The  basis  upon  which  the 
resulting  institution's  savings  accounts 
will  be  issued; 

(8)  If  the  Federal  mutual  savings 
association  is  the  resulting  institution, 
the  number,  names,  residence 
addresses,  and  terms  of  directors; 

;  (9)  The  effect  upon  and  assumption  of 
any  liquidation  account  of  a 
disappearing  institution  by  the  resulting 
institution;  and 

(10)  Such  other  provisions, 
agreements,  or  understandings  as  relate 
to  the  combination. 

(c)  Prior  written  notification  to,  notice 
to,  or  prior  written  approval  of,  the 
Office  pursuant  to  §  563.22  of  this 
chapter  is  required  for  every 
combination.  In  the  case  of  applications 
and  notices  pursuant  to  563.22  (a)  or  (c), 
the  Office  shall  apply  the  criteria  set  out 
in  §  563.22  of  this  chapter  and  shall 
impose  any  conditions  it  deems 
necessary  or  appropriate  to  ensure 
compliance  with  those  criteria  and  the 
requirements  of  this  chapter. 

(d)  Where  the  resulting  institution  is 
a  Federal  mutual  savings  association, 
the  Office  may  approve  a  temporary 
increase  in  the  number  of  directors  of 
the  resulting  institution  provided  that 
the  association  submits  a  plan  for 
bringing  the  board  of  directors  into 
compliance  with  the  requirements  of 

§  544,1  of  this  chapter  within  a 
reasonable  period  of  time. 

(e)  Notwithstanding  any  other 
provision  of  this  part,  the  Office  may 
require  that  a  plan  of  combination  be 
submitted  to  the  voting  members  of  any 
of  the  mutual  savings  associations  that 
are  constituent  institutions  at  a  duly 
called  rtieeting(s),  and  that  the  plan,  to 
be  effective;- be  approved  by  such  voting 
members. 

(f)  A  conservator  or  receiver  for  a 
Federal  mutual  savings  association  may 
combine  the  association  with  another 
insured  depository  institution  without 
submitting  the  plan  to  the  association's 
board  of  directors  or  members  for  their 
approval. 

(g)  If  a  plan  of  combination  provides 
for  a  resulting  Federal  mutual  savings 
association's  name  or  location  to  be 
changed,  its  charter  shall  be  amended 
accordingly.  If  the  resulting  institution 
is  a  Federal  mutual  savings  association, 
the  effective  date  of  the  combination 
shall  be  the  date  specified  in  the 
approval;  if  the  resulting  Institution  is 
not  a  Federal  savings  association,  the 
effective  date  shall  be  that  prescribed 
under  applicable  law.  Approval  of  a 
merger  automatically  cancels  the 
Federal  charter  of  a  Federal  association 
that  is  a  disappearing  institution  as  of 
the  effective  date  of  merger,  and  the 


association  shall,  on  that  date,  surrender 
its  charter  to  the  Office. 

6.  Section  546.3  is  revised  to  read  as 
follows: 

§  546.3    Transfer  of  assets  upon  merger  or 
consolidation. 

On  the  effective  date  of  a  merger  or 
consolidation  in  which  the  resuhing 
institution  is  a  Federal  association,  all 
assets  and  property  of  ♦he  disappearing 
institutions  shall  immediately,  without 
any  further  act,  become  the  property  of 
the  resulting  institution  to  the  same 
extent  as  they  were  the  property  of  the 
disappearing  institutions,  and  the 
resulting  institution  shall  be  a 
continuation  of  the  entity  which 
absorbed" the  disappearing  institutions. 
All  rights  and  obligations  of  the 
disappearing  institutions  shall  remain 
unimpaired,  and  the  resulting 
institution  sliall,  on  the  effective  date  of 
the  merger  or  consolidation,  succeed  to 
all  those  rights  and  obligations,  subject 
to  the  Home  Owners'  Loan  Act  and-  - 
other  applicable  statutes. 

7.  Section  546.4  is  amended  by 
adding  a  sentence  to  the  end  of  the 
concluding  text  of  the  section  to  read  as 
follows: 

§  546.4    Voluntary  dissolution. 

*   *   •  A  Federal  savings  association  is 
not  required  to  obtain  approval  under 
this  section  where  the  Inderal  savings 
association  transfers  all  of  its  assets  and 
liabilities  to  a  bank  in  a  transaction  that 
is  subject  to  §  563.22(b)  of  this  chapter. 

PART  552— INCORPORATION. 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  STOCK  SAVINGS 
ASSOCIATIONS 

8.  The  authority  citation  for  part  552 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462. 1462a,  1463. 
1464.  1467a. 

9.  Section  552.2-6  is  revised  to  read 
as  follows: 

§552.2-6    Conversion  from  stock  form 
depository  Institution  to  Federal  stock 
association. 

VVith  the  approval  of  the  Office,  any 
stock  depository  institution  that  is.  or  is 
eligible  to  become,  a  member  of  a 
Federal  Home  Loan  Bank,  may  convert 
to  a  Federal  stock  association,  provided 
that  the  depository  institution,  at  the 
time  of  the  conversion,  has  deposits 
insured  by  the  Federal  Deposit 
Insurance  Corporation,  and  provided 
further,  that  the  depository  institution, 
in  accomplishing  the  conversion, 
complies  with  all  applicable  statutes 
and  regulations,  including,  without 
limitation,  section  5(d)  of  the  Federal 


Deposit  Insurance  Act.  The  resulting 
Federal  stock  association  must  conform 
within  the  time  prescribed  by  the  OTS 
to  the  requirements  of  section  5(c)  of  the 
Home  OwTiers'  Loan  Act.  For  purposes 
of  this  section,  the  term  "depository 
institution"  shall  have  the  meaning  set 
forth  at  12  CFR  552.13(b). 

10.  Section  552.2-7  is  added  to  read 
as  follows: 

§  552.2-7    Conversion  to  National  banking 
association  or  State  bank. 

A  Federal  stock  association  may 
convert  to  a  National  banking 
association  or  a  State  bank  after  filing  a 
notification  or  application,  as 
appropriate,  with  the  Office  in 
accordance  with  the  applicable 
provisions  of  §563. 22(b)  of  this  chapter 

11.  Section  552.13  is  amended  by 
revising  paragraphs  (a)  through  (f),  . 
(h)(1).  (h)(2)  introductory  text,  (h)(2)(iii). 
(h)(2)(iv),  and  (j)  through  (1);  and  by 
removing  and  reserving  paragraph  (g).  to 
readas  follows: 

§  552.13    Combinations  involving  Federal 
stock  associations. 

(a)  Scope  and  authority.  Federal  stock 
associations  may  enter  into 
combinations  only  in  accordance  with 
the  provisions  of  this  section,  sections 
5(d)  and  18(c)  of  the  Federal  Deposit 
Insurance  Act,  sections  5(d)(3)(A)  and 
10(s)  of  the  Home  Ovniers'  Loan  Act, 
and  §  563.22  of  this  chapter. 

(b)  Definitions.  The  following 
definitions  apply  to  §§  552.13  and 
552.14  of  this  part: 

(1)  Combination.  A  merger  or 
consolidation  with  another  depository 
institution,  or  an  acquisition  of  all  or 
substantially  all  of  the  assets  or 
assumption  of  all  or  substantially  all  of 
the  habilities  of  a  depository  institution 
by  another  depository  institution. 
Combine  means  to  be  a  constituent 
institution  in  a  combination. 

[2]  Consolidation:  Fusion  of  two  or 
more  depository  institutions  into  a 
newly-created  depository  institution. 

(3)  Constituent  institution.  Resulting, 
disappearing,  acquiring,  or  transferring 
depositor}'  institution  in  a  combination. 

(4)  Depository  institution  means  any 
commercial  bank  (including  a  private 
bank),  a  savings  bank,  a  trust  company, 
a  savings  and  loan  association,  a 
building  and  loan  association,  a 
homestead  association,  a  cooperative 
bank,  an  industrial  bank  or  a  credit 
union,  chartered  in  the  United  States 
and  having  its  principal  office  located  in 
the  United  States. 

(5)  Disappearing  institution.  A 
depository  institution  whose  corporate 
existence  does  not  continue  after  a 
combination. 


(6)  Merger.  Uniting  two  or  more 
depository  institutions  by  the  transfer  of 
all  property  rights  and  franchises  to  the 
resulting  depository  institution,  which 
retains  its  corporate  identity. 

(7)  Mutual  savings  association.  Any 
savings  association  organized  in  a  form 
not  requiring  non-withdrawable  stock 
under  Federal  or  State  law. 

(8)  Resulting  institution.  The 
depository  institution  whose  corporate 
existence  continues  after  a  combination. 

(9)  Saxings  association  has  the  same 
meaning  as  defined  in  §  561.43  of  this 
chapter. 

(10)  State.  Includes  the  District  of 
Columbia,  Commonwealth  of  Puerto 
Rico,  and  States,  territories,  and 
possessions  of  the  United  States. 

(11)  Stock  association.  Any  savings 
association  organized  in  a  form 
requiring  non-withdrawable  stock. 

(c)  Forms  of  combination.  A  Federal 
stock  association  may  combine  with  any 
depository  institution,  provided  that: 

(1)  The  combination  is  in  compliance 
with,  and  receives  all  approvals 
required  under,  any  applicable  statutes 
and  regulations; 

(2)  Any  resulting  Federal  savings 
association  meets  the  requirements  for 
Federal  Home  Loan  Bank  membership 
and  insurance  of  accounts; 

{3)  In  the  case  of  a  combination  with 
a  bank  that  is  a  member  of  the  Bank 
Insurance  Fund,  any  resulting  Federal 
savings  association  conforms  to  the 
requirements  of  sections  5(c)  and  10(m) 
of  the  Home  Owners'  Loan  Act  under 
the  standards  set  forth  in  section  5(c)(5) 
of  the  Home  Owners'  Loan  Act.  and  in 
the  case  of  a  combination  with  any  other 
depository  institution,  any  resulting 
Federal  savings  association  conforms 
within  the  time  prescribed  by  the  OTS 
to  the  requirements  of  section  5(c)  of  the 
Home  Owners'  Loan  Act;  and 

(4)  If  any  constituent  savings 
association  is  a  mutual  savings 
association,  the  resulting  institution 
shall  be  mutually  held,  unless: 

(i)  The  transaction  involves  a 
supervisory  merger; 

(ii)  The  transaction  is  approved  under 
part  563b  of  this  chapter; 

(iii)  The  transaction  involves  an 
interim  Federal  stock  association  or  an 
interim  State  stock  savings  association; 
or 

(iv)  The  transaction  involves  a 
transfer  in  the  context  of  a  mutual 
holding  company  reorganization  under 
section  10(o)  of  the  Home  Ov%-ners"  Loan 
Act. 

(d)  Combinations.  Prior  u-ritten 
notification  to.  notice  to.  or  prior 
written  approval  of.  the  Office  pursuant 
to  §  563.22  of  this  chapter  is  required  for 
every  combination.  In  the  case  of 
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applications  and  notices  pursuant  to 
§  563.22  (a)  cr  (c).  the  Office  shall  apply 
the  criteria  s«t  out  in  §  563.22  of  this 
chapter  and  shall  impose  any  conditions 
it  deems  necessary  or  appropriate  to 
ensure  compliance  with  those  criteria 
and  the  requirements  of  this  chapter. 

(e)  Approval  of  the  board  of  directors. 
Before  filing  a  noticeor application  for 
any  combination  involving  a  Federal 
stock  association,  the  combination  shall 
be  approved: 

(1)  By  a  two-thirds  vote  of  the  entire 
board  of  each  constituent  Federal 
savings  association;  and 

(2)  As  required  by  other  applicable 
Federal  or  state  law,  for  other 
constituent  institutions. 

(f)  Combination  agreement.  All  terms, 
conditions,  agreements  or 
understandings,  or  other  provisions 
with  respect  to  a  combination  involving 
a  Federal  savings  association  shall  be  set 
forth  fully  in  a  written  combination 
agreement.  The  combination  agreement 
shall  state: 

(1)  That  the  combination  shall  not  be 
effective  unless  and  until: 

(i)  The  combination  receives  any 
necessary  approval  from  the  Office 
pursuant  to  §  563.22  (a)  or  (c); 

(ii)  In  the  case  of  a  transaction 
requiring  a  notification  pursuant  to 
§  563.22(b).  notification  has  been 
provided  to  the  OTS;  or 

(iii)  In  the  case  of  a  transaction 
requiring  a  notice  pursuant  to 
§  563.22(c).  the  notice  has  been  filed, 
and  the  appropriate  period  of  time  has 
passed  or  the  OTS  has  advised  the 
parties  that  it  will  not  disapprove  the 
transaction; 

(2)  Which  constituent  institution  is  to 
be  the  resulting  institution; 

(3)  The  name  of  the  resulting 
institution; 

(4)  The  location  of  the  home  office 
and  an_y  other  offices  of  the  resulting 
institution; 

(5J  The  terms  and  conditions  of  the 
combination  and  the  method  of 
effectuation; 

(B)  .Any  charter  amendments,  or  the 
new  charter  in  the  combination; 

(7)  The  basis  upon  which  the  savings 
accounts  of  the  resulting  institution 
shall  be  issued; 

(8)  If  a  Federal  asso<:iation  is  the 
resulting  institution,  the  number, 
names.  rtrsiden«.p  atldresses.  and  terms 
of  directors; 

(9)  The  effo«;t  iJi>on  and  assumption  of 
any  liquidation  a(r:ount  of  a 
disappearing  institution  by  the  resulting 
institution;  and 

(10)  Such  other  provisions, 
agreements,  or  understanding  as  relate 
to  the  combination. 

(g)  I  Reserved  I 


(h)  Approval  by  stockholders — (1) 
General  rule.  Except  as  otherwise 
provided  in  this  section,  an  affirmative 
vote  of  two-thirds  of  the  outstanding 
voting  stock  of  any  constituent  Federal 
savings  association  shall  be  required  for 
approval  of  the  combination.^greement. 
If  any  class  of  shares  is  entitled  to  vote 
as  a  class  pursuant  to  §  552.4  of  this 
part,  an  affinnative  vote  of  a  majority  of 
the  shares  of  each  voting  class  and  two- 
thirds  of  the  total  voting  shares  shall  be 
required.  The  required  vote  shall  be 
taken  at  a  meeting  of  the  savings 
association. 

(2)  General  exception.  Stockholders  of 
the  resulting  Federal  stock  association 
need  not  authorize  a  combination 
agreement  if: 
***** 

(iii)  Each  share  of  stock  outstanding 
immediately  prior  to  the  effective  date 
of  the  combination  is  to  be  an  identical 
outstanding  share  or  a  treasury  share  of 
the  resulting  Federal  stock  association 
after  such  effective  date;  and 

(iv)  Either 

(A)  No  shares  of  voting  stock  of  the 
resulting  Federal  stock  association  and 
no  securities  convertible  into  such  stock 
are  to  be  issued  or  delivered  under  the 
plan  of  combination,  or 

(B)  The  authorized  unissued  shares  or 
the  treasury  shares  of  voting  stock  of  the 
resulting  Federal  stock  association  to  be 
issued  or  delivered  under  the  plan  of 
combination,  plus  those  initially 
issuable  upon  conversion  of  any 
securities  to  be  issued  or  delivered 
under  such  plan,  do  not  exceed  15%  of 
the  total  shares  of  voting  stock  of  such 
association  outstanding  immediately    - 
prior  to  the  effective  date  of  the 
combination. 
***** 

(j)  Articles  of  combination.  (1) 
Following  stor  kholder  approval  of  any 
combination  in  which  a  Federal  savings 
association  is  the  resulting  institution, 
articles  of  combination  shall  be 
extfcuted  in  duplicate  by  each 
constituent  institution,  by  its  chief 
executive  officer  or  executive  vice 
president  and  by  its  secretary-  or  an 
assistant  secretary,  and  verified  by  one 
of  the  officers  of  each  institution  signing 
such  articles,  and  shall  set  forth: 

(i)  The  plan  of  combination; 

(ii)  The  number  of  shares  outstanding 
in  each  depositor>'  institution;  and 

(iii)  The  number  of  shares  in  each 
depository  institution  voted  for  and 
against  such  plan. 

(2)  Both  sets  of  articles  of  combination 
shall  be  filed  with  the  Office.  If  the 
Office  determines  that  such  articles 
conform  to  the  requirements  of  this 
seclion.  the  Office  shall  endorse  the 


articles  and  return  one  set  to  the 
resulting  institution. 

(k)  Effective  date.  No  combination 
under  this  section  shall  be  effective 
until  receipt  of  any  approvals  required 
by  the  Office.  The  effeclrve  date  of  a 
combination  in  which  the  resulting 
institution  is  a  Federal  stock  association 
shall  be  the  date  of  consummation  of  the 
transaction  or  such  other  later  date 
specified  on  the  endorsement  of  the 
articles  of  combination  by  the  Office.  If 
a  di.sappearing  institution  combining 
under  this  section  is  a  Federal  stof.k 
association,  its  charter  shall  be  deemetl 
to  be  cancelled  as  of  the  effective  date 
of  the  combination  and  such  charter 
must  be  surrendered  to  the  Office  as 
soon  as  practicable  after  the  effertivf 
dale. 

(1)  Mergers  and  consolidations: 
transfer  of  assets  and  lipbilities  to  the 
resulting  institution.  Upon  the  effective 
date  of  a  merger  or  consolidation  under 
this  se<;rion.  if  the  resulting  institution 
is  a  Federal  savings  assoc;iation,  all 
assets  and  property  (real,  personal  and 
mixed,  tangible  and  intangible,  chosp<; 
in  action,  rights,  and  credits)  then 
owned  by  each  constituent  institution  or 
which  would  inure  to  any  of  them, 
shall,  immediately  by  operation  of  law 
and  without  any  conveyance,  transfer, 
or  further  action,  become  the  property  of 
the  resulting  Federal  savings 
association.  The  resulting  Federal 
savings  association  shall  be  deemed  to 
be  a  continuation  of  the  entity  of  each 
constituent  institution,  the  rights  and 
obligations  of  which  shall  succeed  to 
.such  rights  and  obligations  and  the 
duties  and  liabilities  connected 
therewith,  subject  to  the  Home  Owners* 
Loan  Act  and  other  applicable  statutes. 

Subchapter  D— Regulations  Appltcabte  to 
All  Savings  Associations 

PART  563— OPERATIONS 

12.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

AutborHy:  12  U.S.C  1462, 1462a,  1463, 
1464,  1467a.  1468,  1817. 1828,  3806;  Pub.  L 

102-242.  s<M-.  30ft,  105  Stat.  2236,  2355 
(1991). 

13.  Section  563.22  is  amended  by: 

a.  revising  paragraphs  (a)  and  (b); 

b.  redesignating?  paragraphs  (c) 
through  (e)  as  paragraphs  (d)  through  (f), 
respef:tively; 

c.  adding  a  new  paragraph  (c); 

d.  revising  newly  designated 
paragraph  (d); 

e.  removing  the  introductory  text  of 
newly  designated  paragraph  (e)  and 
paragraph  (e)(1); 

f.  redesignating  newly  designated 
paragraph  (e)(2)  as  paragraph  (e)(l]  and 
revising  it; 


g.  and  h.  redesignating  newly 
designated  paragraphs  (e)(3)  and  (e)(4) 
as  paragraphs  (e)(2)  and  (e)(3),- 
respectively,  and  revising  new 
paragraph  (e)(2); 

i.  adding  new  paragraphs  (e)(4)  and 
(e)(5); 

j.  redesignating  the  introductory  text 
of  newly  designated  paragraph  (0(1)  as 
the  introductor>-  text  to  paragraph  (f) 
and  revising  it; 

k.  redesignating  newly  designated 
paragraphs  (f)(l)(i)  through  (f)(l)(xi)  as 
paragraphs  (f)(1)  through  (0(11), 
(n(l)(xiv)  and  (0(l)(xv)  as  (f)(12).and 
(0(13).  (0(l)(xvii)  and  (OdHxviii)  as 
(0(14)  and  (0(15),  respectively, 
removing  paragraphs-(0(l)(xii>, 
(0(l)(xiii)  and  (0(l)(xvi).  and  revising 
newly  designated  paragraphs  (0(1).  (0(9) 
and  (0(14); 

1.  revising  paragraph  (g);  and 

m.  adding  a  new  paragraph  (h). 

§563.22    Merger,  consolidation,  purchase 
or  sale  of  assets,  or  assumption  of 
liabilities. 

(a)  No  savings  association  may. 
without  application  to  and  approval  by 
the  Office: 

(1)  Combine  with  any  insured 
depository'  institution,  if  the  acquiring 
or  resulting  institution  is  to  be  a  savings 
association;  or 

(2)  Assume  liability  to  pay  any 
deposit  made  in.  any  insured  depository 
institution. 

(b)(1)  No  savings  association  may. 
without  notifying  the  Office,  as 
provided  in  paragraph  (h)(1)  of  this 
section: 

(i)  Combine  with  another  insured 
depository-  institution  where  a  savings 
association  is  not  the  resulting 
institution;  or 

(ii)  In  the  case  of  a  savings  association 
that  meets  the  conditions  for  expedited 
treatment  under  §  516. 3(aj  of  this 
chapter,  convert,  directly  or  indirectly, 
to  a  national  or  state  bank. 

(2)  No  savings  association  that  does 
not  meet  the  conditions  for  expedited 
treatment  under  §  516.3(a)  of  this 
■  chapter  may.  directly  or  indirectly, 
convert  to  a  national  or  state  bank 
without  prior  application  to  and 
approval  of  the  Office,  as  provided  in 
paragraph  (h)(2)(ii)  of  this  section. 

(c)  No  savings  association  may  make 
any  transfer  (exrJudiiig  transfers  subject 
to  paragraphs  (a)  or  (b)  of  this  section) 
without  notice  or  application  to  the 
Office,  as  provided  in  paragraph  (h)(2) 
of  this  section.  For  purposes  of  this 
paragraph,  the  term  "transfer"  means 
purchases  or  sales  of  assets  or  liabilities 
in  bulk  not  made  in  the  ordinary  course 
of  business  including,  but  not  limited 
to.  transfers  qf  assets  or  savings  account 


liabilities,  purchases  of  assets,  and 
assumptions  of  deposit  accounts  or 
other  liabilities,  and  combinations  with 
a  depository  institution  other  than  an 
insured  depository  institution. 

(d)(1)  In  determining  whether  to 
confer  approval  for  a  transaction  under 
-  paragraphs  (a),  (b)(2).  or  (c)  of  this 
section,  the  Office  shall  take  into 
account  the  following: 

(i)  The  capital  level  of  any  resulting 
savings  association; 

(ii)  The  financial  and  managerial 
resources  of  the  constituent  institutions: 

(iii)  The  future  prospects  of  the 
constituent  institutions; 

(i  v)  The  convenience  and  needs  of  the 
communities  to  be  served; 

(v)  The  conformity  of  the  transaction 
to  applicable  law.  regulation,  and  . 
supervisory  policies; 

(vi)  Factors  relating  to  the  fairness  of 
and  disclosure  concerning  the 
transaction,  including,  but  not  limited 
to: 

(A)  Equitable  treatment.  The 
transaction  should  be  equitable  to  all 
concerned— savings  account  holders, 
borrowers,  creditors  and  stockholders  (if 
any)  of  each  savings  association — giving 
proper  recognition  of  and  protection  to 
their  respective  legal  rights  and 
interests.  The  transaction  will  betlosely 
reviewed  for  fairness  where  the 
transaction  does  not  appear  to  be  the 
result  of  arms"  length  bargaining  or.  in 
the  case  of  a  stock  savings  association, 
where  controlling  stockholders  are 
receiving  different  consideration  from 
other  stockholders.  No  finder's  or 
similar  fee  should  be  paid  to  any  officer, 
director,  or  controlling  person  of  a 
savings  association  which  is  a  party  to 
the  transaction. 

(B)  Full  disclosure.  The  filing  should 
make  full  disclosure  of  all  written  or 
oral  agreements  or  understandings  by 
which  any  person  or  company  will 
receive,  directly  or  indirectly'  any 
money,  property,  service,  release  of 
pledges  made,  or  other  thing  of  value, 
whether  tangible  or  intangible,  in 
connection  with  the  transaction. 

(C)  Compensation  to  officers. 
Compensation,  including  deferred 
compensation,  to  officers,  directors  and 
controlling  persons  of  the  disappearing 
savjngs  association  by  the  resulting 
institution  or  an  affiliate  thereof  should 
not  be  in  excess  of  a  reasonabje  amount, 
and  should  be  commensurate  with  their 
duties  and  responsibilities.  The  filing 
should  fully  justify  the  compensation  to 
be  paid  to  such  persons.  The  transaction 
will  be  particularly  scrutinized  where 
any  of  such  persons  is  to  receive  a 
material  increase  in  compensation 
above  that  paid  by  the  disappearing 
iiavinijs  as.sociation  prior  to  the 


commencement  of  negotiations 
regarding  the  proposed  transaction.  An 
increase  in  compensation  in  excess  of 
the  greater  of  15%  or  $10,000  gives  rise 
to  presumptions  of  unreasonableness 
and  sale  of  control.  In  the  case  of  such 
an  increase,  evidence  sufficient  to  rebut 
such  presumptions  should  be 
submitted. 

(D)  Adi'/sor>'  boards.  Advisory  board 
members  should  be  elected  for  a  term 
not  exceeding  one  year.  No  advisory- 
board  fees  should  be  paid  to  salaried 
officers  or  employees  of  the  resulting 
savings  association.  The  filing  should 
describe  and  justify-  the  duties  and 
responsibilities  and  any  compensation 
paid  to  amy  advisory  board  of  the 
resulting  savings  association  that 
consists  of  officers,  directors  or 
controlling  persons  of  the  disappearing 
institution,  particularly  if  the 
disappearing  institution  experienced 
significant  supervi,sory  problems  prior 
to  the  transaction.  No  advisory  board 
fees  should  exceed  the  director  fees  paid 
by  the  resuhing  savings  association. 
Advisory  board  fees  that  are  in  excess  of 
115  percent  of  the  director  fees  paid  by 
the  disappearing  savings  association 
prior  to  commencement  of  negotiations 
regarding  the  transaction  give  rise  to 
presumptions  of  unreasonableness  and 
sale  of  control  unless  sufficient 
evidence  to  rebut  such  presumptions  is 
submitted.  Rebuttal  evidence  is  not 
required  if: 

(1)  The  advisory  board  fees  do  not 
exceed  the  fee  that  advisory  board 
members  of  the  resuhing  institution 
receive  for  each  monthly  meeting 
attended  or  Si 50,  whichever  is  greater; 
or 

(2)  the  advisory  board  fees  do  not 
exceed  $100  per  meeting  attended  for 
disappearing  savings  associations  with 
assets  greater  than  $10,000,000  or  $50 
per  meeting  attended  for  disappearing 
savings  associations  with  assets  of 
510,000.000  or  less,  based  on  a  schedule 
of  12  meetings  per  year. 

(E)  The  accounting  and  tax  treatment 
of  the  transaction;  and 

(F)  Fees  paid  and  professional 
services  rendered  in  connection  with 
the  transaction. 

(2)  In  conferring  approval  of  a 
transaction  under  paragraph  (a)  of  this 
section,  the  Office  also  will  consider  the 
competitive  impact  of  the  transaction, 
including  whether: 

(i)  The  transaction  would  result  in  a 
monopoly,  or  would  be  in  furtherance  of 
any  monopoly  or  conspiracy  to 
monopolize  or  to  attempt  to  monopolize 
the  savings  association  business  in  any 
part  of  the  United  States;  or 

(ii)Theeffect  of  the  transaction  on 
any  section  of  the  country  may  be 
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substantially  to  lessen  competition,  or 
tend  to  create  a  monopoly,  or  in  any 
other  manner  would  be  in  restraint  of 
trade,  unless  the  Office  finds  that  the  - 
anticompetitive  effects  of  the  proposed 
transaction  are  clearly  outweighed  in 
the  public  interest  by  the  probable  effect 
of  the  transaction  in  meeting  the 
convenience  and  needs  of  the 
communities-to  be  served. 

(3)  Applications  and  notices  filed 
under  this  section  shall  be  upon  forms 
prescribed  by  the  Office. 

(4)  .■\pplications  filed  under  sectimi 
5(d)(3)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1815(d)(3))  and 
paragraph  (a)  of  this  section  shall  be 
processed  in  accordance  with  the  time 
frames  set  forth  in  §  516.2  of  this 
chapter,  provided  that  the  period  for 
review  may  be  extended  only  if  the 
Office  determines  that  the  applicant  has 
failed  to  furnish  all  requested 
information  or  that  the  information 
submitted  is  substantially  inaccurate,  in 
which  case  the  review  period  may  be 
extended  for  up  to  30  days. 

(e)(1)  Notice  of  any  proposed 
transaction  under  paragraph  (a)  of  this 
section  shall,  unless  the  Office  finds 
that  it  must  act  immediately  in  order  to 
prevent  the  probable  default  of  one  of 
the  savings  associations  involved,  be 
published — 

(i)  No  earlier  than  three  calendar  days 
before  and  no  later  than  the  date  of 
filing  an  application  under  paragraph  (a) 
of  this  section,  and  thereafter  on  a 
weekly  basis  during  the  period  allowed 
for  furnishing  reports  under  paragraph 
(e)(2)  of  this  section; 

(ii)  In  the  business  section  of  a 
TJewspaper  printed  in  the  English 
language  in  the  community  in  which  the 
home  offices  of  the  constituent 
institutions  are  located.  If  it  is 
determined  that  the  primary  language  of 
a  significant  number  of  adult  residents 
of  any  community  is  a  language  other 
than  English,  the  applicant  shall  publish 
the  notification  simultaneously  in  the 
appropriate  languaee(s). 

(2)  Unless  the  Office  determines  that 
action  must  betaken  immediately  in 
order  to  prevent  the  probable  default  of 
one  of  the  savings  associations  involved, 
the  Office  shall  request  reports  from  the 
Attorney  General,  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the 
Federal  Reserve  System  and  the  Federal 
Deposit  Insurance  Corporation  on  the 
competitive  factors  involved  in  the 
transaction.  The  reports  shall  be 
furnished  within  thirty  calendar  days  of 
the  date  on  which  they  are  requested,  or 
%vithin  ten  calendar  days  of  such  date  if 
the  Office  advised  the  Attorney  General 
and  the  other  three  banking  agencies 
that  an  emergency  exists  requiring 


expeditious  action.  The  Office  shall 
immediately  notify  the  Attorney  General 
of  any  approval  of  a  transaction 
pursuant  to  this  section. 

***** 

(4)  .Applications  filed  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
subject  to  the  protest  and  oral  argument 
procedures  set  forth  in  §§  543.2  (e)  and 
(f).  except  that  protests  may  be 
submitted  at  any  time  during  the  period 
provided  for  in  paragraph  (e)(2)  of  this 
section. 

(5)  Notice  of  a  proposed  account 
transfer  and  the  option  of  retaining  the 
account  in  the  transferring  savings 
association  shall  be  furnished  to  an 
affected  accountholder 

(i)  By  a  savings  association 
transferring  account  liabilities  to  an 
institution  the  accounts  of  which  are  not 
insured  by  the  Savings  Association 
Insurance  Fund,  the  Bank  Insurance 
Fund,  or  the  National  Credit  Union 
Share  Insurance  Fund;  and 

(ii)  By  any  mutual  savings  association 
transferring  account  liabilities  to  a  stock 
form  depository  institution.  The 
required  notice  shall  allow  affected 
accountholders  at  least  30  days  to 
consider  whether  to  retain  their 
accounts  in  the  transferring  savings 
association. 

(0  Automatic  approvals  by  the  Office. 
Applications  filed  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
deemed  to  be  approved  automatically  by 
the  Office  30  calendar  days  after  the 
Office  sends  written  notice  to  the 
applicant  that  the  application  is 
complete,  unless: 

(1)  The  acquiring  savings  association 
does  not  meet  the  criteria  for  expedited 
treatment  under  §  516.3(a)(1)  of  this 
chapter; 
***** 

(9)  The  acquiring  savings  association 
has  assets  of  Si  billion  or  more  and 
proposes  to  acquire  assets  of  Si  billion 
or  more; 

«        •        •        *        • 

(14)  The  transaction  is  opposed  by 
any  constituent  institution  or  contested 
by  a  competing  acquiror. 
'■    (g)  Definitions.  (1)  The  terms  used  in 
this  section  shall  have  the  same 
meaning  as  set  forth  in  §  552.13(b)  of 
this  chapter. 

(2)  Insured  depository  institution. 
Insured  depository  institution  has  the 
same  meaning  as  defined  in  section 
3(c)(2)  of  the  Federal  Deposit  Insurance 
Act. 

(3)  With  regard  to  paragraph  (0  of  this 
section,  the  term  relevant  geographic 
area  is  used  as  a  substitute  for  relevant 
geographic  market,  which  means  the 
area  within  which  the  competitive 


effpi:ts  of  a  merger  or  other  combination 
may  be  evaluated.  The  relevant 
geographic  area  shall  be  delineated  as  a 
county  or  similar  political  subdivision, 
an  area 'smaller  than  a  county,  or  an 
aggregation  of  counties  within  which 
the  merging  or  cx>mbining  insured 
depository  institutions  compete.  In 
addition,  the  Office  may  consider 
commuting  patterns,  newspaper  and 
other  advertising  activities,  or  other 
factors  as  the  Office  deems  relevant. 

(h)  Special  requirements  and 
procedures  for  transactions  under 
paragraphs  (b)  and  fc)  of  this  section — 
(1)  Certain  transactions  mfh  no 
suniving  savings  association.  The 
Olfice  must  be  notified  of  any 
transaction  under  paragraph  (b)(1)  of 
this  section.  Such  notification  must  be 
submitted  to  the  OTS  at  least  30  days 
prior  to  the  effective  date  of  the 
tran.sartion,  but  not  later  than  the  date 
on  which  an  application  relating  to  the 
proposed  transaction  is  filed  with  the 
primary  regulator  of  the  resulting 
institution;  the  Office  may,  upon  request 
or  on  its  outj  initiative,  shorten  the  30- 
day  prior  notification  requirement. 
Notifications  under  this  paragraph  must 
demonstrate  compliance  with 
applicable  stockholder  or  accounthold(?r 
approval  requirements.  Where  the 
savings  a.ssociation  submitting  the 
notification  maintains  a  liquidation 
account  established  pursuant  to  part 
563b  of  this  chapter,  the  notification 
must  state  that  the  resuhing  institution 
will  a.ssume  such  fiquidation  account. 

The  notification  may  be  in  the  form  of 
either  a  letter  describing  the  material 
features  of  the  transaction  or  a  copy  of 
a  filing  made  with  another  Federal  or 
state  regulatory  agency  seeking  approv.il 
from  that  agency  for  the  transaction 
under  the  Bank  Merger  Act  or  other 
applicable  statute.  If  the  action 
contemplated  by  the  notification  is  not 
completed  within  one  year  after  the 
Office's  receipt  of  the  notification,  a 
new  notification  must  be  subnutted  to 
the  Office.  -      ' 

(2)  Other  transfer  transactions — (i) 
Expedited  treatment.  A  notice  in 
conformity  with  §  516.3(a)(2)  of  this 
chapter  may  be  submitted  to  the  Offif>? 
for  any  transaction  under  paragraph  d  ) 
of  this  section,  provided  all  constituent 
savings  associations  meet  the  conditions 
for  expedited  treatment  under  §  5M).3(a) 
of  this  chapter.  Notices  submitted  under 
this  paragraph  shall  be  deemed 
approved  automatically  by  the  Office  3f> 
calendar  days  after  receif>t,  unless4he 
Office  advises  the  applicant  in  writing 
prior  to  the  expiration  of  SDch  period 
that  the  proposed  transaction  may  not 
be  consummated  without  the  Office's 
approval  of  an  application  under 


paragraphs  (h)(2)(ii)  or  (h)(2)(iii>of  this 
section. 

(ii)  Standard  treatment.  An 
application  in  conformity  with 
§  516.3(b)(2)  of  this  chapter  and 
paragraph  (d)  of  this  section  must  be 
submitted  to  and  approved  by  the  Office 
by  each  savings  association 
participating  in  a  transaction  under 
paragraph  (b)(2)  or  (c)  of  this  section, 
where  any  constituent  savings 
association  does  not  meet  the  conditions 
for  expedited  treatment  under  §  516.3(a)- 
of  this  chapter,  except  as  provided  in 
paragraph  (h)(2Kiii)  of  this  section. 
Applications  under  this  paragraph  shall 
be  processed  in  accordance  with  the 
time  frames  set  forth  in  §516.2  of  this 
chapter. 

{iii)  Standard  treatment  for 
transactions  under  section  5(dl(3)  of  the 
Federal  Deposit  Insurance  Act.  An 
application  in  conformity  with 
§  516.3(b)(2):of  this  chapter  and 
,  paragraph  (d)  of  this  section  must  be  - 
submitted  to  and  approved  by  the  Office 
by  each  savings  association  which  wiH 
survive  any  transaction  under  both 
§  5(d)(3)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1815(d)(3))  and 
paragraph  (q)  of  this  section,  where  any 
constituent  savings  association  does  not 
meet  the  conditions  for  expedited 
treatment  under  §  516.3(a)  of  this 
chapter.  Applications  under  this 
paragraph  shall  be  processed  in 
accordance  with  the  time  frames  set 
forth  in  §  516.2  of  this  chapter,  provided 
that  the  period  for  review  may  be 
extended  only  if  the  Office  determines 
that  the  applicant  has  failed  to  furnish 
all  requested  information  or  that  the 
information  submitted  is  substantially 
inaccurate,  in  which  case  the  review 
period  may  be  extended  for  up  to  30 
days.  ' 

PART  571— STATEMENTS  Of  POLICY 

14.  The  authority  citation  for  part  571 
continues  to.  read  as  follows: 

Authority:  5  U.S.C.  552,  559;  12  U.S.C. 
1462a.  1463.  1464 

§571.5    [Removed  and  Reserved] 

15.  Section  571.5  is  removed  and 
reserved. 

PART  574— ACQUISITION  OF  "    - 

CONTROL  OF  SAVINGS 
ASSOCIATIONS 

16.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

Authority:  12  IJ.S.C,  1467a.  1817,  1831i 

17.  Section  574.7  is  amended  by 
revising  the  last  sentence  of  paragraph 
{a)(l)  and  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 


§574.7    Determination  by  the  OTS. 

(a)*   •   * 

(1)*   •   *  Acquisitions  involving 
mergers  with  an  interim  association 
shall  also  be  subject  to  §§  546.2.  552.13. 
and  563.22  of  this  chapter. 
•       ,*        ■*        •        •         ■ 

(b)  *   *   *  Acquisitions  involving 
mergers  (including  mergers  with  an 
interim  association)  shall  also  be  subject 
to  §§  546.2.  552.13.  and  563.22  of  this 
chapter. 


PART  575-WUTUAL  SAVINGS  AND 
LOAN  HOLDING  COMPANIES 

18.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462.  1462a.  1463, 
1464.  1467a,  1828. 

19.  Section  575.13  is  amended  by 
revising  paragraph  (c)(3)(i)  to  read  as 
follows:      . 

§575.13    Procedural  requirements, 
(c)*   *   * 
(3)«    •    • 

(i)  Sections  563.22(e)(1),  (e)(2).  (e)(3). 
and  (e)(4)  of  this  subchapter  shall  apply 
to  all  mutual  holding  company 
reorganizations. 

•        *  .      *-        »    .     •" 

Ddtcd:  April  29.  1994. 
By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiechter, 

Acting  Director. 

IFR  Doc.  94-21294  Filed  8-29-94:  8:45  am] 

BILLING  CODE  6720-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

fMT6-1 -5485a  and  MT20-1 -6355a,'  FRL- 
5053-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  State  Implementation  Plan 
for  LIbby  PM,,,  Nonattainment  Area 

AGENCr:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  approves  the  State 
implementation  plan  (SIP)  submitted  by 
the  State  of  Montana  to  achieve 
attainment  of  the  National  Ambient  .\ir 
Quality  Standards  (NAAQS)  for 
particulate  matter  with  an  aerodvnamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMm).  The  SIP  was 
submitted  by  Montana  to  satisfy  certain 
federal  requirementsfor  an  approvable 
nonattainment  area  PM,„  SIP  for  Libby. 


The  effect  of  EPA's  final  action  is  to 
make  the  Libby  PM.o  SIP,  including  the 
Lincoln  County  Air  Pollution  Control 
Program  regulations,  federally 
enforceable. 

DATES:  This  final  rule  will  be  effective 
October  31,  1994.  unless  adverse 
comments  are  received  by  September 
29.  1994.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 
ADDRESSES:  Comments  should  be 
addressed  toMeredith  A.  Bond.  8ART- 
AP.  Environmental  Protection  Agency. 
Region  VIII.  999  18th  Street,  suite  500. 
Denver.  Colorado  80202-2405.  Copies  of 
the  State's  submittal  and  other 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  Air  Programs 
Branch,  Environmental  Protection' 
Agency.'Region  VIII.  999  18th  Street, 
suite  500.  Denver.  Colorado:  and 
Montana  Department  of  Health  and 
Environmental  Sciences,  Air  Quality 
Division.  836  Front  Street.  Helena.  ' 
Montana;  and  USEPA  Air  &  Radiation 
Docket  Information  Center.  401  M 
Street,  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Meredith  Bond  at.(303)293-1764. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Libby.  Montana,  area  was 
designated  nonattainment  for  PMk,  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act.  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990.'  See  56  FR 
56694  (November  6.  1991)  and  40  CFR 
81.327  (specifying  designation  for 
Libby).  The  air  quality  planning 
requirements  for  moderate  PM,o 
nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  title  I  of  the  Act.- 
The  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary- 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
title  I  of  the  Act.  including  those  State 
submittals  containing  moderate  PMio 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28. 


'  The  1990  Amendments  to  the  Clean  Air  .Act 
made  significant  changes  to  the  Act.  See  Public  Uvv 
No.  101-549.  104  Slat.  2399.  References  herein  are 
to  the  Clean  .Air  Act.  as  amended  ("the  Act").  The 
Clean  .Mr  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  7401.  ej  seq 

•Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  subpart  4 
contains  provisions  specifically  applicable  to  PM,o 
nonattainment  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and.  as  appropriate,  in 
todays  document  and  supporting  information. 


JMI 
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1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  today's  action  and  the  supporting 
rationale. 

Those  States  containing  initial 
moderate  PMio  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (R.'\CT))  shall  be 
implemented  no  later  than  December 

10,  1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994.  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31, 1994; and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMio  also  apply  to 
major  stationary  sources  of  PMio 
precursors,  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMid  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189of  the  Act. 

Se"ie  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
constFui.tion  and  operation  of  new  and 
modified  major  stationary  sources  of- 
PMio  by  June  30, 1992  (see  section 
189(a)).  Such  States  also  were  to  submit 
contingency  measures  by  November  15, 
1993.  that  become  effective  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PM,„  NAAQS  by  the  applicable 
statutorv  deadline.  See  section  172(c)(9) 
and  57  FR  13510-13512  and  57  FR 
13543-13.544. 

11.  This  Action 

EPA  is  approving  the  Libby  PMi„  SIP, 
which  includes  the  Lincoln  County  Air 
Pollution  Control  Program,  as  revised  by 
the  State  of  Montana  on  March  19. 19fl3, 
and  submitted  by  the  Governor  of 
Montana  to  EPA  on  May  24,  1993,  with 
the  exception  of  contingency  measures. 


Final  technical  corrections  to  the  SIP 
were  sent  to  EPA  with  a  letter  dated 
June  3. 1994.  This  submittal  replaced 
earlier  submittals,  detailed  as  follows: 

The  Libby  PMm  SIP  was  originally 
adopted  by  the  Montana  Board  of  Health 
and  Environmental  Sciences  (MBHES) 
on  November  15, 1991.  and  submitted  to 
EPA  by  the  Governor  on  November  25, 
1991.  To  address  deficiencies  identified 
by  EPA.  commitments  were  adopted  by 
the  State  after  a  public  hearing  on 
December  21, 1992.  and  submitted  to 
EPA  on  January  13. 1993.  as  additional 
tasks  to  be  completed  to  correct  the 
deficiencies  in  the  Libby  and  statewide 
SIP.  The  commitments  relevant  to  the 
moderate  PMio  nonattainment  area  SIP 
requirements  due  November  15. 1991, 
were  fulfilled  through  SIP  revisions 
adopted  by  the  MBHES  on  March  19, 
1993.  and  submitted  by  the  Governor  of 
Montana  to  EPA  on  May  24, 1993.  In  his 
cover  letter,  the  Governor  said  that  this 
May  24, 1993.  submittal  should  replace 
the  documents  submitted  in  November 
1991.  Final  technical  corrections  to  the 
SIP  were  sent  to  EPA  in  a  letter  dated 
June  3,  1994. 

The  May  24. 1993.  submittal  also 
included  contingency  measure 
provisions.  In  a  May  27.  1994,  letter 
from  Douglas  M.  Skie  (EPA)  to  Jeff 
Chaffee  (Montana  Air  Quality  Bureau, 
MAQB).  EPA  advised  the  State  that 
additional  language  concerning 
triggering  of  the  contingency  measures 
would  be  needed  in  the  local 
regulations.  EPA  will  propose  separate 
action  on  the  contingency  measures 
once  the  State  has  incorporated  the 
necessarv  changes,  and  submitted  the 
revised  SIP  element  to  EPA.^ 

The  State  has  fulfilled  all  remaining 
commitments.  EPA  is  preparing  separate 
actions  on  State  submissions  which 
satisfy  commitments  relating  to 
Montana's  operating  permit  program, 
and  to  Montana's  New  Source  Review 
and  Prevention  of  Serious  Deterioration 
regulations  and  PMio  emission  test 
methods.  These  items  do  not  impact  the 
attainment  or  maintenance 
demonstrations,  credited  control 
strategies  in  the  Libby  PMio  SIP.  or 
other  federal  Clean  Air  Act  SIP 
requirements  for  the  Libby  moderate 
PMio  nonattainment  area  due  to  EPA  on 
November  15, 1991.  A  more  detailed 
discussion  of  these  commitments  can  be 
found  in  the  Technical  Support 
Document  (TSD)  for  this  action. 


■Thf>  SMtp  is  working  with  thi>  local  governments 
»o  iimend  the  Lincoln  County  Air  Pollution  Control 
Plun  to  addiHss  EPA's  concerns  with  the 
contingency  modsure  trigger  Unguagtt.  Tb«  State 
expects  to  incorporate  the  changes  into  the  Mont<in.i 
MP  and  submit  a  SIP  revision  to  EPA  during  the 
fail  of  19*4. 


Section  110(k}  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-66).  In 
today's  action.  EPA  is  granting  approval 
of  those  elements  of  the  Libby  PMio 
plan  that  were  due  on  November  15, 
1991,  and  submitted  by  the  State  on 
May  24, 1993,  with  final  technical 
corrections  dated  June  3, 1994.  EPA 
believes  that  the  Libby  plan  meets  the  . 
applicable  requirements  of  the  Art. 

A.  Analysis  of  State  Submission 

1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  1 10(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.*  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing.  EPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  furthtT 
EPA  review  and  action  (see  section 
110(k)(l)  and  57  FR  13565).  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V.  EPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  af^er  receipt  of  the  submission. 

To  entertain  public  comment  on  the 
implementation  plan  for  Libby,  the  State 
of  Montana,  after  providing  adequate 
notice,  held  a  public  hearing  on 
November  15.  1991,  to  address  the  local 
air  pollution  control  program  and  the 
Libby  SIP.  Following  the  public  hearing, 
the  local  air  pollution  control  plan  and 
the  Libby  PMio  SIP  were  adopjied  by  the 
State.  The  Governor  of  Montana 
submitted  the  SIP  to  EPA  on  November 
25, 1991.  The  SIP  submittal  was 
reviewed  by  EPA  to  determine 
completeness  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
part  51.  appendix  V.  The  submittal  was 
found  to  be  complete,  and  a  letter  dated 
April  29,  1992.  was  forwarded  to  the 
Governor  indicating  the  completeness  ot 
the  submittal  and  the  next  steps  to  be 
taken  in  the  review  process. 

Due  to  EPA  comments  regarding  PM|.) 
SIPs  for  other  Montana  nonattainment 
areas,  the  State  included  commitments 


with  the  November  25.  1991.  Libby 
submittal  to  address  statewide, 
deficiencies  (New  Source  Review/ 
Prevention  of  Signifif:ant  Deterioration 
regulations,  test  methods,  and  an 
operating  permit  program),  along  with 
Libby-specific  commitments  regarding 
revising  the  attainment  and 
maintenance  demonstrations  to  properly 
handle  background  concentrations  and 
to  correct  wood-burning  program 
(xilculaHons,  clarifying  that  the  state 
emergency  episode  plan  applies  in 
Libby.  and  adopting  contingency 
measures.  In  an  October  7.  1992.  letter 
from  Doug  Skie.  EPA  to  Jeff  Chaffee. 
MAQB.  EPA  notified  the  State  (hat  its 
commitments  would  need  to  be  taken 
through  the  public  hearing  process, 
which  would  delay  EPA's  approvability 
determination.  The  State  held  a  public 
hearing  on  Deceniber  21.  1992.  and 
resubmitted  the  commitments  as  an 
official  Governor's  submittal  in  a  letter 
dated  January  13,  1993. 

On  March  19.  1993.  tlie  State  of 
Montana,  after  providing  adequate 
notice,  held  a  public  hearing  to 
entertain  public  comment  on  revisions 
to  the  Libby  PM,o  SIP  to  satisfy  several 
of  the  Governor's  commitments,  as 
discussed  above.  Following  the  public 
hearing,  the  revisions  to  the  local  air 
pollution  control  plan  and  the  Libby 
PMio  SIP  were  adopted  by  the  State.  The 
CKjvemor  of  Montana  submitted  the 
revised  SIP  to  EPA  on  May  24.  1993. 
This  submittal  was  deemed  to  be 
complete  six  months  later  on  November 
1'4.  1993.  The  Acting  Administrator  of 
EPA  Region  VIII  sent  a  letter  to  the 
Governor  on  January  4.  1994. 
documenting  that  the  submittal  was 
deemed  to  be  complete,  and  that  EPA 
did  review  die  May  24.  1993.  Libby 
PMio  SIP  submittal  and  found  that  it 
met  the  completeness  criteria  set  out  at 
40  CFR  part  51.  appendix  V.  The 
C^ovomor's  submittal  letter  stated  that 


this  new  submittal  should  replace  the 
November  25.  1991.  SIP  submittal. 

Subsequently,  the  State  has  fulfilled 
ail  remaining  Governor's  commitments 
EPA  is  preparing  separate  actions  on 
submittals  addressing  the  statewide 
commitments  (New  Source  Review/ 
Prevention  of  Significant  Deterioration 
regulations,  test  methods,  and  an 
operating  permit  program).  A  detaiiixl 
description  of  the  Libby  commitments  is 
contained  in  the  TSD  for  this  ."iction. 

In  this  final  rule  action,  EPA  is 
announcing  its  approval  of  the  revised 
Montana  PM,„  SIP  submittal  for  Libby. 
as  dated  May  24;  1993  with  final  " 
tfxhnical  corrections  dated  June  3.  1994. 
with  the  exception  of  the  contingency 
measures  (which  EPA  will  address 
separately). 

2.  Accurate  Emission  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  arxurate. 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emission 
inventory  also  should  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  is  a  necessary  adjunct  to  an. 
area's  attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emission 
inventories  must  be  received  with  the 
submission  (see  57  FR  13539). 

Libby's  base  year  emissions  inventory 
was  developed  for  October  31 .  1987. 
through  November  30.  1988.  The  results 
were  as  follows.  Annually,  area  sources 
account  for  70.8%  of  the  PM,o 
emissions,  with  re-entrained  road  dust 
the  largest  contributor  at  62.4%. 
Residential  wood  burning,  another  area 
source,  accounts  for  7.6%  of  the  FMio 
emissions  in  the  Libby  area.  The 
Stimson  Lumber  Company  *  sawmill 


and  pl>-Vk'ood  plant  is  the  largfjst  point 
source,  contributing  29.2%  of  the  Libby 
area  emissions.  Two-thirds  of  its 
contribution  is  attributable  to  fugitive 
dust. 

The  emission  inventory  shows  that 
the  emissions  are  seasonal,  with  re- 
entrained  road  dust  the  primary  sourt:e 
in  spring  and  summer.  Industry  is  the 
n!o.st  important  source  category  in  the 
fall  and  winter.  However,  fugitive  dust 
accounts  for  a  large  portion  of  the 
indu.strial  emissions:  56.6%  in  the 
summer.  48.2%  in  the  fall,  and  18.2% 
in  the  winter.  Re-entrained  road  dust  is 
the  major  area  source  during  the  spring 
(83.7%).  .summer  (53.9%),  and  fall 
(41.7%).  and  residential  wood 
combustion  is  the  major  area  source  in 
the  winter  (27.3%). 

EPA  is  approving  the  emissions 
inventory  bc-cause  it  is  accurate  and 
comprehensive  and  provides  a  .suffident 
Iwsis  for  determining  the  adequacy  of 
the  attainment  demon.strafion  for  this 
area  consistent  with  the  requirements  of 
sections  172(c)(3)  and  110(s)(2)(K)  of  the 
Act."  For  further  details  see  the  TSD. 

3.  RACM  (Including  RlACT) 

fliS  noted,  the  initial  moderate  PM,.j 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implementtnl  no 
Idler  than  December  10. 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
disc;ussion  of  EPA's  interpretation  of  the 
R.^CM  (including  RACT)  requirement 
(see  57  FR  13539-13545  and  13560- 
13561). 

Five  sources/source  categories  were 
identified  as  contributing  to  the  PMio 
nonattainment  problem  in  Libby.  TTie 
following  table  contains  an  outline  of 
these  sources/source  categories,  their 
control  measures  and  associated 
emissions  reducrtion  credit,  and  effective 
dates. 


Source/source  category 


Re-ertrained  road  dust 


Prescnbed  burning  

Resideotial  wood  cofnt)ust)on 


Control  measure 


Lincoln  County  Road  Dust  Control  Regula- 
tions. 

Regulation  3:  Matenals  to  be  Used  on  Roads 
and  Parking  Lots. 

Regulation  4;  Street  Sweeping  and  Flushing  .. 

Regulation  6:  bmiting  the  Application  of  Sand- 
ing Matenal 

Combined  controls  _ 

Lincoln  County  Open  Burning  Regulation: 
Regulation  7 

Lincoln  County  Solid  Fuel  Burning  Regulation: 
Regulation  2 


PM,o  emKSions  reduction 


EHectJve 
date 

03-01/93 


38% 

58% 
7%  .. 


460.7  tpy  38%  (annual)  or  48%  (24-hr) 
(No  credit  taken)  


53  ^y  31%  (annual)  or  1 196  »/day  66%  (24- 
tKJur)  . 


O3.'0l/93 
03-01/93 


'Ai.so  Section  172(cM~)o{the  Act  require:,  thol 
plan  provi.^ioru  for  nonattainment  areas  me«t  the 
a[iplii  able  pro\  i^ions  of  Section  110(a)(2). 


•Formerly  Champion  lntnm<itiona|.  The  facility 
was  sold  and  renamed  Sllmson  Lumber  Company 
in  iwrly  1994.  after  the  Slate  submitted  this  SIP 
rHvi.-iibn  for  th«?  Libby.  MT.  PM,o  nonattamjneni 


.irtw  All  exi.slipg  f)ermil.«.  relating  to  the  facility 
remain  in  effect. 

*EPA  issued  guidance  on  PM-10  emis.iions 
inventories  prior  to  the  enaclmenl  of  the  CU-an  Air 


An  Axnej;dm>'nt>  in  thp  lomi  of  the  19t)7  I'M-IO 
SIP  DevOlopnicnt  Cuidelme  The  guidance  provided 
in  this  documont  appears  to  be  cO(U>iklC'nl  wi'li  the 
rtmendi-d  Aci  (s^>  section  191  o!  lhcCA.Aj 
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Source/source  category 

Control  measure 

PMi.  emissions  reduction 

Effective 
date 

StirDson  Lumber  Company  permit  rrxxJification 
«2627-M. 

Boilers  &  Dryers  

Haul  Road  Fuaitive  Dust 

07/25/91 

449  tpy,  or  55% 

220  tpy.  or  70% 

12.2%  1988-1994  time  period  or  1.0%  1995- 
1997  time  period. 

V 

Motor  vehicle  exhaust   

Federal  tailpipe  standards „..'. 

V) 

'  Ongoing  due  to  fleet  turnover. 

A  more  detailed  discus.sion  of  the 
individual  source  contributions  and 
their  associated  control  measures 
(including  available  control  technology) 
can  be  found  in  the  TSD  for  this  action. 
EPA  has  reviewed  the  State's 
documentation  and  concluded  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  The 
implementation  of  Montana's  PM id 
nonattainment  plan  for  Libby  will  result 
in  the  attainment  of  the  PMk,  NAAQS 
by  December  31,  1994.  By  this  action 
EPA  is  approving  the  Libby  PM,,.  plan's 
control  strategy  as  satisfying  the  R,ACM 
(including  R.^CT)  requirement. 

4.  Demonstration 

As  noted,  the  initial  moderate  PMio 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable,  but  no  later  than 
December  31, 1994,  or  the  State  must 
show  that  attainment  by  December  31, 
1994,  is  impracticable  (see  section 
189(a)(1)(B)  of  the  Act).  Montana 
conducted  an  attainment  demonstration 
using  receptor  modeling  (CMB)  and 
rollback  modeling  for  Libby.  The  24- 
hour  PMi(,  NAAQS  is  150  micrograms/ 
cubic  meter  (ng/m  ^),  and  the  standard  is 
attained  when  the  expected  number  of 
.  days  per  calendar  year  with  a  24-hour 
average  concentration  above_150  fig/m  ^ 
is  equal  to  or  less  than  one  (see  40  CFR 
50.6).  The  annual  PM,o  NAAQS  is  50 
^g/m^,  and  the  standard  is  attained 
when  the  expected  annual  arithmetic 
mean  rrn<  cntration  is  less  than  or  equal 
toSOtig  laMlid.) 

The  demonstration  for  Libby  indicates 
that  the  24-hour  PM,o  NAAQS  will  be 
attained  by  December  31. 1994.  at  139.2 
(ig/m3.  The  demonstration  indicated 
that  an  annual  concentration  of  47.-6  ns/ 
m^  will  be  achieved  by  1995.^  showing 


■■■Tnc  OliMii  Mr  An  r.aUs  fur  dtLiinmen!  by 
DxBtnber  31.  1994.  Swiion  188(<.1(1).  tHA 
Interprpls  the  State's  dcmonstralipnas  providing  fur 
altair.mont  by  (anuary  1.  199S.  EPA  is  prnposing  lo 
approve  the  St<ite's  dcmonMration  on  the  bus^s  of 
the  de  minimis  differential  between  the  two  dales. 
The  Stale  should  promptly  inform  tP.^  if  tPA  has 
in  anymanner  mi.sinlerpreted  the  date  by  whirh  the 
State  has  demonstrated  dttainment  in  the  l.ibby 
nunatlainment  area. 


attainment  of  the  annual  PMio  NAAQS. 
The  control  strategies  used  to  achieve 
these  design  concentrations  are 
summarized  in  the  section  titled 
"RACM  (including  RACT)."  For  a  more 
detailed  desr;ription  of  the  attainment 
demonstration  and  the  control  strategies 
used,  see  the  TSD  for  this  action. 

5.  PMi(.Pret:ursors 

The  control  requirements  that  are 
applicable  to  major  stationary  sources  of 
PM|,,  also  apply  to  niajor  stationary 
sources  of  PMio  precursors,  unless  EPA 
determines  such  sources  do  not 
contribute  significantly  to  PMio  levels 
which  exceed  the  NAAQS  in  that  area 
(see  section  189(e)  of  the  Act).  The 
General  Preamble  contains  guidance 
addressing  how  EPA  intends  to 
implement  section  189(e)  (57  FR  13539- 
13540  and  13541-13542).  An  analysis  of 
air  quality  and  emissions  data  for  the 
Libby  nonattainment  area  indicates  that 
exceedances  of  the  NAAQS  are 
attributable  chiefly  to  direct  particulate 
"emissions  from  re-entrained  road  dust 
and  residential  wood  burning  [i.e.,  area 
sources).  Neither  the  emissions 
inventory  nor  the  CMB  analysis  for 
Libby  revealed  any  major  stationary 
sources  of  PMio  precursors. 
Consequently.  EPA  has  determined  that 
major  sources  of  precursors  of  PMm  do 
not  contribute  significantly  to  PMio 
levels  in  excess  of  the  NAAQS.  The 
consequence  of  this  finding  is  to 
exclude  any  such  sources  from  the 
applicability  of  PMk,  nonattainment 
area  control  requirements.  Further 
di.scussion  of  the  analyses  and 
supporting  rationale  for  EPA's  finding 
are  contained  in  the  TSD  accompanying 
this  notice.  Note  that  while  EPA  is 
making  a  general  finding  for  this  area, 
today's  finding  is  based  on  the  current 
character  of  the  area  including,  for 
example,  the  existing  mix  of  sources  in 
the  area.  It  is  possible,  therefore,  that 
future  growth  could  change  the 
significance  of  precursors  in  the  area. 
EPA  intends  to  issne  future  guidance 
addressing  the  effect  of  such  potential 
changes  in  the  significance  of  precursor 
emissions  in  an  area. 


6.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

The  PMio  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP,  as  defined 
in  section  171(1),  toward  attainment  by 
December  31,  1994  (see  section  189(c)  of 
the  Act).  RFP  is  defined  in  section  171(1) 
as  such  annual  incremental  reductions 
in  emissions  of  the  relevant  air  pollutant 
as  are  required  by  Part  D  or  may 
reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

While  section  189(c)  plainly  provides 
that  quantitative  milestones  are  to  be 
achieved  until  an  area  is  redesignated 
attainment,  it  is  silent  in  indicating  the 
starting  point  for  counting  the  first  3- 
year  period  or  how  many  milestones 
must  be  initially  addressed.  In  the 
General  Preamble,  EPA  addressed  the 
statutory  gap  in  the  starting  point  for 
counting  the  3-year  milestones, 
indicating  that  it  would  begin  from  the 
due  date  for  the  applicable 
implementation  plan  revision 
containing  the  control  measures  for  the 
area  (i.e..  November  15, 1991.  for  initial 
moderate  PMio  nonattainment  areas). 
See  57  FR  13539. 

As  to  the  number  of  milestones.  EPA 
beliuves  that  at  least  two  milestones 
must  be  initially  addressed.  Thus; 
submittals  to  address  the  SIP  revisions^ 
due  on  November  15.  1991.  for  the 
initial  moderate  PMm  nonattainment 
areas  must  demonstrate  that  at  least  two 
milestones  will  be  achieved  (1st 
milestone:  November  15,  1991,  through 
November  15,  1994;  2nd  milestone: 
November  15,  1994.  through  November 
15,1997). 

For  the  initial  PMio  nonattainment 
areas  that  demonstrate  timely 
attainment,  the  emissions  reduction 
progress  made  between  the  SIP 
submittal  (due  date  of  November  15, 
1991)  and^he  attainment  date  will- 
satisfy  the  first  quantitative  milestone. 
See  57  FR  13539.  For  areas  that 
demonstrate  timely  attainment  of  the 
PMio  NAAQS,  the  milestones  beyond     - 


the  attainment  achievement  date 
should,  at  a  minimum,  provide  for 
lontinued  maintenance  of  the 
standard  s.8 

As  indicated  previously,  the  SIP  lor 
the  Libby  nonattainment  area 
demon.strates  attainment  of  the  PMio 
N.'\AQS  by  De<:ember  31.  1994.  The  SIP 
tilso  demonstrates  that  the  PM,„  NAAQS 
will  be  maintained  in  future  years  by 
pred!(,ting  a  24-hour  design 
.  concentration  of  137.1  ^lg/m'  and  an 
annual  design  concentration  of  46.U  >ig/ 
m '  for  the  year  1998.  Therefore.  EPA  is 
approving  the  submittal  as  meeting  the 
quantitative  milestone  requirement 
currently  due.. 

The  assurance  that  milestones  and 
reasonable  further  progre.ss  will  be 
achieved  is  based  upon  the  State 
adopting  and  implementing  the    • 
particular  control  measures  contained  in 
the  SIP  which  are  addressed  in  Setlion 
II.A.3.  "RACM  (including  RACT)."  of 
this  document. 

Finally,  once  a  milestone  has  pas-sed. 
lhe  State  will  have  to  demonstrate  that 
the  milestone  was,  in  fact,  achieved  for 
the  Libby  area  as  provided  in  section 
189(c)(2)  of  the  Act.  The  State  of 
Montana's  PMio  SIP  indicates  that  the 
Montana  Department  of  Health  and 
Environmental  Sciences  (MDHES)  and 
the  Lincoln  County  Health  Department 
(LCHD)  will  submit  to  EPA  a  milestone 
report  consistent  with  federal  guidelines 
by  December  31,  1994. 

All  exceedances  of  the  PMio  standard 
will  be  evaluated  and  a  determination 
made  as  to  the  source  of  the  exceedance. 
Changes  in  the  air  quality  program  to 
prevent  further  exceedances  and  a 
timetable  for  implementation  will  be 
developed.  Any  oLher  EPA  requiremerUs 
for  RFP  reports  will  be  incorporated  as 
necessary. 

7.  Enforceability  Issues  -  ' 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  Sta'e 
and  EPA  (see  sections  172(c)(6)  and 
110(a)(2)(A)  of  the  Act  and  57  FR 
13556).  The  EPA  criteria  addressing  tlie 
enforceability  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23,  1987. 
memorandum  (with  attachments)  from  J. 


"Se<iion  169(c)  provides  itsal  quantilalive 
milestones  are  to  txe  achieved  •"until  the  area  Is 
rndesignalod  attainment."  However,  this  endpoint 
for  quantitative  milestones  is  speculative  because 
rodeslgnation  of  an  area  as  attainment  is  contingent 
upon  si'veral  factors  and  future  events.  Therefore. 
tPA  believes  it  is  roa.sonabIe  for  Stales  to  initially 
address  at  least  the  first  two  milestones.  Addressing 
two  milestones  will  ensure  thafihe  State  continues 
to  maintain  the  NAAQS  beyond  the-altainment  date 
for  at  least  some  periodJuring  which  an  area  could 
fie'  redesignated  attainment.  However,  in  all 
instancfw,  additionatmilAstonAs  must  be  addre-s.sed 
-.i  in  area  Is  not  re<iesignaied  attainment. 


Craig  Potter.  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  also  must  contain  a  program 
to  provide  for  enforcement  of  control 
measures  and  other  elements  in  the  SIP 
(.see  .section  110(a)(2)(C)  of  the  Act). 

The  specific  control  measures 
contained  in  the  SIP  are  addressed 
above  in  section  II.A.3.  "RACM 
(including  RACT)."  The  Lincoln  County 
air  pollution  control  ordinances,  as 
included  in  the  SIP.  are  legally 
enforceable  by  LCHD.  There  are 
penalties  for  noncompliance  with  the 
mandatory  solid  fuel  burning  device 
regulation  that  are  S25  for  the  third  and 
subsequent  violations.  There  are  also 
penahies  for  violation  of  any  provision 
of  the  open  burning  regulation  that  are: 
a  fine  not  less  than  $10  and  not  more 
than  $200  for  each  offense,  except  for 
burning  hazardous  wastes  (as  defined  by 
40  Cr  R  part  261).  which  carries  a 
penalty  of  a  fine  not  to  exceed  $10,000 
for  each  offense. 

The  Lincoln  County  Air  Pollution 
Control  Program  and  the  asso<:iated 
local  regulations  are  also  enforceable  by 
the  IvTOHES,  if  the  LCHD  fails  to 
administer  the  program.  Since  the 
program  has  been  approved  by  the 
MBHES  in  accordance  with  section  75- 
2-301  of  the  Montana  Clean  Air  Act  and 
effectuated  by  a  MBHES  order,  and 
since  the  MDHES  can  enforce  MBHES 
orders,  the  MDHES  has  independent 
enforcement  powers.  Enforcement 
provisions  are  found  in  the  Clean  Air 
Act  of  Montana,  sections  75-2-401-429. 
Montana  Code  Annotated. 

The  emission  limits  for  the  Stimson 
Lumber  Company  facihty  are 
enforceable  by  the  MDHES  through  air 
quahty  permit  #2627-M  with  a  final 
modification-dateof  July  25.  1991. 
Section  75-2-401  of  the'  Montana  Clean 
Air  Act  allows  the  MDHES  to  seek  civil 
penahies  for  a  violation  of  a  permit 
limitation.  Administrative  Rules  of 
Montana  (ARM)  16.8.1112  allows  the 
MDHES  to  revoke  a  permit  for  a 
violation  of  a  permit  limitation.  These 
regulations  are  contained  in  the  ARM 
16.8.101  through  16.8.1602  and 
violations  of  these  rules  are  punishable 
by  civil  penalties  in  an  amount  up  to 
$10,000  per  day  and  criminal  penalties 
in  an  amount  -up  to  $1  ..000  per  day. 

If  a  State  relies  on  a  local  government 
for  the  implementation  of  any  plan 
provision,  then,  according  to  section 
110(a)(2)(E)(iii)  of  the  Act,  the  State 
must  provide  necessary  assurances  that 
the  State  has  responsibility  for  ensuring 
adequate  implementation  of  such  plan 
provision.  A  State  would  have 
responsibility  to  ensure  adequate 
implementation  when,  for  example,  the 


State  has  the  authority  and  resources  to 
implement  the  provision,  and  the  lo<ii! 
entity  has  failed  to  do  so. 

The  Lincoln  County  Air  Pollution 
Control  Program  was'established  in 
accordance  with  the  requirements  of 
section  75-2-301  of  the  Montana  Clean 
Air  Act.  as  amended  (1991).  A 
stipulation  between  the  MDHES.  the 
Lincoln  County  Commission  and  the 
Libby  City  Council  was  signed  on  Manh 
18.  1993.  to  delineate  responsibilities 
and  authorities  between  the  MDHES 
and  the  local  authorities.  On  March  19 
1993.  the  MBHES  held  a  public  hearing 
and  (a)  approved  the  PM,o  emission 
control  plan  for  the  Libby  PM,,, 
nonattainment  area,  and  (b) 
incorporated  the  Lincoln  County  local 
air  pollution  control  program  arid  the 
PMio  emission  control  plan  for  the 
Libby  area  into  the  Montana  SIP.  and  (c) 
issued  a  board  order  effe(nuatiii<j  <hn 
program.  The  ordinances,  stipul.ition. 
and  board  order  were  submitted  to  EPA 
with  the  Libbv  PMm  SIP. 

The  State  also  submitted  a  State 
Assistant  Attorney  General's  opinion 
interpreting  the  authority  of  the  MDHES 
to  enforce  any  state  and  local  air  quality 
provisions  if  a  local  air  quality  program 
fails  to  do  so.  In  practice,  the  MBHES 
issues  a  board  order  when  it  approves 
a  iocal  program  or  amendments  to  a 
program.  Since  the  Montana  Clean  Air 
Act  authorizes  the  MDHES  to  enforce 
board  orders  issued  by  the  MBHFS.  the 
MDHES  has  the  authority  to  assume 
jurisdiction  over,  and  implement,  a 
local  program  so  approved  However, 
the  Montana  Clean  Air  Act  also  requires 
a  hearing  before  the  MBHES  before  such 
an  assumption  of  jurisdiction  and 
authority  can  be  made. 

The  Lincoln  County  ordinances  are  in 
effect  now.  as  is  the  State's  permit 
modification  for  Stimson  Lumber 
Company.  The  State  of  Montana  has  a 
program  that  will  ensure  that  the 
measures  contained  in  the  Libby  PMir 
SIP  are  adequately  enforced.  EPA 
believes  that  the  State's  and  Libby 's 
existing  air  enforcement  program  will  be 
adequate.  The  TSD  for  this  action 
contains  further  information  on 
enforceability  requirements, 
responsibilities,  and  personnel  and 
funding  intended  to  support  effective 
implementation  of  the  control  measures. 

8.  Contingency  Measures 

As  provided  in  se<:tion  172(c)(9)  of  the 
Act.  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  FR  13510-13512  and  57  FR 
13543-13544.  These  measures  were 
required  to  be  submitted  by  November 
15.  1993.  for  the  initial  moderate 
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nonattainment  areas.  Contingency 
measures  should  consist  of  other 
available  measures  that  are  not  part  of 
the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
EPA's  determination  that  the  area  has 
failed  to  make  RFP  or  attain  the  PMio 
NAAQS  by  the  applicable  statutory 
deadline. 

The  Libby  nonattainment  area  SIP 
contains  contingency  measures  that 
address  re-entrained  road  dust  (use  of 
liquid  de-icer  and  expansion  of  .sanding 
and  sweeping  area  to  Air  Pollution 
Control  District  boundaries)  and 
residential  wood  combustion 
(prohibiting  burning  except  under 
specified  permits  for  the  entire  period 
between  October  1  and  March  31  each 
year).  In  a  May  27, 1994,  letter  from 
Doug  Skie.  EPA,  to  Jeff  Chaffee.  MAQB, 
EPA  advised  the  State  that  additional 
language  was  needed  in  the  triggering 
mechanism  for  the  contingency 
measures.  The  State  is  working  with  the 
local  governments  and  health 
department  to  adopt  the  necessary 
changes.  EPA  will  take  separate  action 
on  the  Libby  PMio  contingency 
measures.  See  the  TSD  for  this  action  for 
a  more  detailed  discussion  of  the 
contingency  measure  deficiencies. 

III.  Final  Action 

EPA  is  approving  the  PMio  SIP 
submitted  to  EPA  on  May  24. 1993,  with 
final  technical  corrections  dated  June  3. 
1994,  for  the  Libby.  Montana 
nonattainment  area,  with  the  exception 
of  the  contingency  measures.  Among 
other  things,  the  State  of  Montana  has 
demonstrated  that  the  Libby  moderate 
PMio  nonattainment  area  will  attain  the 
PMio  NA.^QS  by  December  31 .  1994. 
EPA  is  also  approving  the  Lincoln 
County  Air  Pollution  Control  Program, 
which  was  included  in  the  Libby  SIP 
submittal. 

Because  EPA  considers  this  action 
noncontroversial  and  anticipates  no 
adverse  comments,  this  final  approval  is 
made  without  prior  proposal.  However, 
in  a  separate  document  in  tEis  Federal 
Register  publication,  the  EPA  is 
proposing  to  appTi^r  the  SIP  revi.sion 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effficlive 
October  31.  1^)94  unless,  by  Si-ptember 
29,  1994,  adverse  or  critical  comments 
are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  thi- 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rul^ 
bastjd  on  this  action  serving  as  a 


proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  31. 
1994. 

As  noted,  additional  submittals  for 
the  initial  moderate  PMio  nonattainment 
areas  (i.e.,  nonattainment  new  source 
review  program  requirements)  are  due 
independent  of  the  SIP  requirements 
addressed  in  this  action.  EPA  will 
determine  the  adequacy  of  any  such 
submittal  as  appropriate. 

Nothing  in  tnis  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  0MB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
.subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  impo.sing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certifv'  that  it  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  affected.  Moreover,  due  to  the  - 
nature  of  the  Federal-state  relationship  : 
under  the  Clean  Air  Act.  preparation  of 
a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  a  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Ehcthc  Co.  v.  U.S. 
EPA..  42? U.S.  246.  2.56-66  (1976):  42 
U.S.C.  7410  {a)(2). 

Under  section  307(b)(1)  of  theAct. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  31.  1994.  Filijig  a 
petition  for  reconsideration" by  the 
Administrator  of  this  final  rule  does  not- 
affect  the  finality  of  this  rule  for  the 


purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Act, 
section  307(b)(2).) 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  3, 1994. 
Jack  McGraw, 
Acting  Regional  Administrator 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amernled  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  BB — Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(33)  to  read  as 
follows: 

§  52. 1 370    Identification  of  plan. 

***** 

(c)*   •   * 

(33)  The  Governor  of  Montana 
submitted  a  portion  of  the  requirements 
for  the  moderate  nonattainment  area 
PMio  State  Implementation  Plan  (SIP) 
for  Libby,  Montana  with  letters  dated 
November  25, 1991  and  May  24.  1993. 
with  technical  corrections  dated  June  3, 
1994.  The  submittals  were  to  satisfy 
those  moderate  PMio  nonattainment 
area  SIP  requirements  due  for  Libby  on 
November  15. 1991. 

(i)  Incorporation  by  reference. 

(A)  Stipulation  signed  October  7, 1091 
between  the  Montana  Department  of 
Health  and  Environmental  Sciences 
(MDHES).  the  County  of  Lincoln  and  the 
City  of  Libby.  which  delineates 
responsibilities  and  authorities  belwoen 
the  MDHES,  Lincoln  County  and  Libby. 

(B)  Board  order  i.ssued  on  November 
15,  1991  by  the  Montana  Board  of 
IIiKilth  and  Environmental  Scienns 
approving  the  Lincoln  County  Air 
Pollution  Control  Program. 

(C)  Stipulation  signed  March  18,  1993 
between  the  Montana  Department  of 
Heahh  and  Environmental  Sciences,  the 
County  of  Lincoln  and  the  City  of  Libby. 
seeking  approval  of  amendments  to  the 

Jocal  air  pollution  control  program. 

(D)  Board  order  issued  on  March  19, 
1993  by  the  Montana  Board  of  Health 


and  Environmental  Sciences  approving 
amendments  to  the  Lincoln  County  Air 
Pollution  Control  Program. 

(E)  Letter  dated  February  4,  1993, 
from  Kendra  J.  Lind.  Lincoln  County 
Department  of  Environmental  Health,  to 
Gretchen  Bennitt.  Air  Quality  Bureau. 
Montana  Department  of  Health  and 
Environmental  Sciences,  which 
explains  the  local  adoption  process  and 
effective  date  of  amendments  to  the 
Lincoln  County  Air  Quality  Control 
Program  regulations. 

(F)  Lincoln  County  Board  of 
Commissioners  Resolution  No.  276. 
signed  December.  23.  1992.  and  Libby 
City  Council  Ordinance  No.  1470. 
signed  February  1,  1993,  adopting 
amendments  to  the  Lincoln  County  Air 
Quality  Control  Program  regulations  1 
through  7. 

(ii)  Additional  material. 

(A)  Montana  Department  of  Health 
and  Environmental  Sciences  Air  Qualitv 
Permit  #2627-M,  with  a  final 
modification  date  of  July  2.5,  1991,  for 
Stimson  Lumber  Company  (formerly 
Champion  International  Corporation), 
Libby  Facility. 

(B)  Montana  Smoke  Management 
Plan,  effective  April  28.  1988,  which 
addresses  prescribed  burning 
requirements. 

(C)  Federal  tailpipe  standards,  which 
provide  an  ongoing  benefit  due  to  fleet 
turnover. 

IFK  Doc.  94-21312  Filed  8-29-94:  8;4,'>  am| 
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40  CFR  Part  80 
(FRL-5061-5] 

Public  Document  on  Reformulated  and 
Conventional  Gasoline 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Availability. 

SUMMARY:  On  February  16,  1994,  the 
final  rule  establishing  the  requirements 
for  reformulated  gasoline  (RFC),  and  the 
anti-dumping  provisions  for 
conventional  gasoline,  was  published  in 
the  Federal  Register  at  59  FR  7716.  In 
respon.se  to  this  final  rule,  the 
Environmental  Protection  Agency  (EPA) 
received  numerous  questions  regarding 
the  Agency's  plans  for  implementing 
dnd  assuring  compliance  with  the  RFC 
and  anti-dumping  regulations.  The 
Agency  has  prepared  a  document  which 
responds  to  tjiese  questions,  titled 
"Reformulated  Gasoline  and  Anti- 
Dumping  Question  and  Answers — July 
1.  1994."  This  notice  announces  the 
availability  of  the  RFG/anti-dumping 


regulations  question  and  answer 
document,  and  provides  instructions  for 
accessing  this  document,  and  other 
RFG-related  documents,  on  the 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS).  These 
instructions  were  widely  distributed  on 
July  1,  1994:  however,  we  are 
publishing  this  notice  for  the  benefit  of 
interested  persons  not  on  our  mailing 
list.  Finally,  it  is  our  intention  to  make 
available  on  the  TTNBBS.  on  a  periodic 
basis,  responses  to  any  additional 
questions  received  by  the  Agency. 
ADDRESSES:  The  RFG/anti-dumping 
regulations  question  and  answer 
document  is  also  available  in  public 
docket  A-92-12  at  the  EPA  Air  Docket 
"(6102).  room  M-1500,  401  M  Street  SW., 
Washington,  DC  20460.  The  docket  may 
be  inspected  from  8  a.m.  until  4  p.m. 
Monday  through  Friday.  As  providedin 
40  CFR  part  2,  a  reasonable  fee  may  be 
chained  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  with  general  questions  about 
the  question  and  answer  document 
should  contact  Ms.  Marilyn  Bennett  at 
(202)  233-9006.  or  Ms.  VVhitnev 
Trulove-Cranor  at  (202)  233-9036,  Field 
Operations  and  Support  Division 
{6406J).  Office  of  Mobile  Sources,  401  M 
Street  SW..  Washington.  DC  20460. 
Questions  on  enforcement  of  the  RFC 
and  anti-dumping  regulations  should  be 
directed  to  Mr.  George  Lawrence  at 
(202)  233-9307,  Air  Enforcement 
Division,  Office  of  Regulatory 
Enforcement,  401  M  Street  S'W., 
Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

1.  Directions  to  Access  RFG  Documents 
on  the  TTNBBS 

Copies  of  the  preamble  to  the 
December  15,  1993  final  rule,  the  Final 
Regulator)-  Impact  Analysis  (RIA),  the 
Responses  to  Comments  on  Enforcement 
Provisions  (RCEP).  the  complex  model, 
the  simple  model,  the  regulations  for  the 
reformulated  and  conventional  gasoline 
rulemaking,  the  technical  amendments 
to  the  December  15,  1993  final  rule,  the 
RFG/Anti-Dumping  Question  and 
Answer  Document,  the  renewable 
oxygenate  preamble  to  the  final  rule,  the 
renewable  oxygenate  regulations,  and 
the  renewable  oxygenate  RIA  are 
available  on  theOAQPS  Technology 
Transfer  Network  Bulletin  Board  System 
(TTNBBS). 

The  TTNBBS  can  be  accessed  with  a 
dial-in  phone  line  and  a  high-speed 
modem  (PH#  919-541-5742).  The  parity 
of  your  modem  should  be  set  to  none, 
the  data  bits  to  8.  and  the  stop  bits  to 
1.  Either  a  1200.  2400.  9600.  or  14400 
baud  modem  should  be  used.  When  first 


signing  on.  the  user  will  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  proceed  through  the  following 
series  of  menus; 

(T)  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
(M)  OMS 

(K)  Rulemaking  and  Reporting 
(3)  Fuels 
(9)  Reformulated  gasoline 

A  list  of  ZIP  files  will  be  shown,  all 
of  which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  The  six 
documents  mentioned  above  will  be  in 
the  form  of  a  ZIP  file  and  can  be 
identified  by  the  following  titles: 
••PREAMBIJ:.ZIP"  (RIA  preamble); 
■•RIAFINAL.ZIP"  (final  RIA): 
•ENFORCE.ZIP-  (RCEP); 
"EPAFINAL.ZIP"  (complex  model); 
"MODFINAL.ZIP"  (simple  model): 
••REGFINAL.ZIP"  (regulations): 
"DFRM.ZIP"  (direct  final  rulemaking 
which  provides  technical  amendments 
to  the  final  rule);  "ROXY-PREZIP- 
(renewable  oxygenates  preamble); 
•ROXY-REG.ZIP"  (regulations);  "ROXY- 
RIA.ZIP-  (RIA);  and  "RFGQ&A.ZIP"    ' 
(RFG/Anti-Dumping  Question  and 
Answer  Document).  To  download  these 
files,  type  the  instructions  below  and 
transfer  according  to  the  appropriate 
software  on  your  computer: 

<D>ownload,  <P>rotocol,  <E>xamine, 
<N>ew,  <L>ist,  or  <H>elp  Selection  or 
<CR>  taexit:  D  filename.zip 

You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  Then 
go  into  your  own  software  and  tell  it  to 
receive  the  file  using  the  same  protocol. 
Programs  and  instructions  for  de- 
archiving  compressed  files  can  be  found 
via  <S>ystems  Utilities  from  the  top 
menu,  under  <A>rchivers/de-archiyers. 

Dated:  August  22.  1994. 

Mary  D.  Nichols. 

Assistant  Administrator  for  Air  and 
Radiation. 

jFR  D<5C  94-21363  Filed  8-29-94:  8:45  ami 
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40  CFR  Part  300 

[FRL-5062-2]- 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 


JMI 
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ACnOH:  Notice  of  Deletion  of  the  Wide 
Beach  Development  site  from  the 
National  Priorities  List  (NPL). 

SUIMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  II,  announces  the 
deletion  of  the  Wide  Beach 
Development  site  from  the  NPL.  The 
NPL  is  Appendix  B  of  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  as  amended.  EPA  and 
the  State  of  New  York  have  determined 
that  all  appropriate  Hazardous 
Substance  Response  Trust  Fund  (Fund)- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  New  York  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 
EFFECTIVE  DATE:  August  30. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  H.  King,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency.  Region  II,  26  Federal  Plaza, 
Room  29-102.  New  York.  NY  10278. 
(212)264-1129. 

SUPPt-EMENTARV  INFORMATK3N:  The  site  to 
be  deleted  from  the  NPL  is:  Wide  Beach 
Development  site.  Brant,  New  York. 

The  closing  date  for  comments  on  the 
Notice  of  Intent  to  Delete  was  April  30, 
1994.  EPA  received  two  comment 
letters.  One  commentor  suggested  that 
deleting  the  site  from  the  NPL  at  this 
time  is  premature,  because  he  belie\'es 
that  an  on-site  wetland  was  not  properly 
restored  and  because  the  owner  of  the 
restored  wetland  has  cut  down  some 
trees  and  shrubs  located  on  the  wetland. 
The  commentor  also  suggested  that  the 
site  not  be  deleted  from  the  NPL  since 
a  number  of  contractual  claims  have  not 
been  resolved  with  the  remedial  action 
contractor.  The  second  commentor 
expressed  concern  about  the  possible 
instabiliry  of  the  treated  soil  that  was 
used  as  fill  on  a  portion  of  her  property. 
This  commentor  also  expressed  concern 
about  possible  problems  disposing  of 
the  treated  soil,  in  the  event  that  a  home 
were  to  be  built  on  her  property.  EPA's 
response  to  the  first  commentor  is  that 
the  design  of  the  wetlands  restoration 
was  performed  by  an  experienced 
landscape  architect  and  biologist  and 
that  the  restored  wetland  is  the 
functional  equivalent  of  the  original 
wetland.  EPA  also  noted  that,  because  of 
its  small  size,  this  wetland  is  not 
covered  by  New  York  State  vratland 
regulations;  and  since  it  is  an  isolated 


wetland  and  of  limited  size, 
disturbances  of  up  to  one  acre  do  not 
require  a  federal  permit.  Therefore,  the 
land  owner's  removal  of  trees  and 
shrubs  from  the  restored  wetland  is  not 
in  violation  of  state  or  federal  wetland 
regulations.  In  addition,  EPA  indicated 
that,  since  the  unresolved  claims  are 
contractual  issues,  they  are  not  relevant 
to  deleting  the  site  from  the  NPL.  To  the 
second  commentor,  EPA  noted  that  the 
treated  soil  has  been  stable  since  1991, 
and  that,  since  the  treated  soil  is 
nonhazardous,  it  could  be  disposed  of 
in  the  same  manner  as  any  other 
excavated,  nonhazardous  soils. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425  (e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  Q'A's  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subiects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  US.C  9601-9(^57;  33  U.S.C. 
1321  (c)(2),  E.O.  12777,  56  PR  54757,  3  CFR. 
1991  Comp.:  p.  351;  E.O.  12580,  52  PR  2923, 
3CFR,  1987Comp.:p.l93. 

Appendix  B    [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Wide 
Beach  Development  site.  Brant,  New 
York. 

Dated  August  17, 1994. 
WilUam  J.  Muszynski, 
Deputy  Regional  Administrator. 
IFR  Doc  94-21370  Filed  »-29-94;  8  45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  124 

RIN0905-AE06 

Medical  Facility  Construction  and 
Modernization;  Requiren>ents  for 
Uncompensated  Services  for  Persons 
Unable  to  Pay 

agency:  Public  Health  Service,  DHHS 
ACTION:  Final  rule. 

SUMMARY:  The  rules  belo\v  revise  the 
rules  currently  governing  how  certain 
health  care  facilities,  assisted  under 
Titles  VI  and  XVI  of  the  Public  Health 
Service  Act,  fulfill  the  assurance  given 
in  their  applications  for  assistance  that 
they  would  provide  a  reasonable 
volume  of  services  to  persons  unahk  to 
pay  for  such  services.  The  revisions 
below  amend  the  rules  to  permit  . 
facilities  that  provide  substantial  free  or 
below  cost  medical  services  but 
nonetheless  cannot  receive  credit  for 
such  services  under  current 
requirements  with  an  alternative 
method  of  compliance  that  will  enable 
them  to  fulfill  their  uncompensated 
services  obligations. 
DATES:  This  rule  is  effective  on  August 
30,1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eulas  Dortch,  301-443-5656. 
SUPPLEMENTARY  INFORMATION:  On 
November  4,  1993,  the  Secretary  of 
Health  and  Human  Services  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  to  revise  the  rules  governing 
what  is  popularly  known  as  the  Hill- 
Burton  uncomf>ensated  services 
program.  58  FR  58828.  Health  care 
facilities  covered  by  the  program 
received  construction  assistance  under 
two  titles  of  the  Public  Health  Service 
Act,  Title  VI  (the  "Hill-Burton  Act",  42 
U.S.C.  291.  et  seq.)  and  Title  XVI  (42 
U.S.C.  300q,  et  seq.).  Under  both  titles, 
facilities  receiving  construction 
assistance  have  been  required,  as  a 
condition  of  receiving  the  construction 
assistance,  to  provide  an  assurance  that 
"there  will  be  available  in  the  facility  or 
portion  thereof  to  be  constructed  or 
modernized  a  reasonable  volume  of 
services  to  persons  unable  to  pay 
therefor  *   •   *  ."  42  U.S.C.  291c(e)(2). 
See  also  42  U.S.C.  300s-l(b)(l)(K)(ii). 
This  assurance  is  known  as  the 
"uncompensated  services  assurance." 

Backgroiuid  of  the  Regulations 

The  groundwork  of  the  present 
uncompensated  services  compliance 
requirements  was  laid  by 


comprehensive  regulations  that  were 
issued  in  1979.  44  FR  29372  (May  18, 
1979).  The  1979  regulations  established 
numerous  compliance  requirements  for 
uncompensated  services  programs. 
These  included  requirements  for  a 
minimum  level  of  uncompensated 
services  to  be  provided  by  facilities,  an 
annual  compliance  level  (ACL)  of 
uncompensated  services  to  be  provided, 
make-up  of  any  deficit  in  meeting  the 
ACL,  national  eligibility  criteria  for 
determining  who  is  unable  to  pay, 
notice  requirements,  requirements 
regarding  the  timing  and  documentation 
of  eligibility  determinations,  reporting 
and  recordkeeping  requirements,  and  so 
on. 

When  experience  with  the  1979 
regulations  showed  that  they  created 
substantial  compliance jsroblems  for  a 
number  of  public  facilities,  which  were 
amassing  large  deficits  despite  serving 
large  numbers  of  indigent  patients  on  a 
free  or  below  cost  basis,  the  regulations 
were  amended.  A  compliance 
alternative  for  public  facilities,  which  is 
codified  at  42  CFR  124.513.  was  created. 
51  FR  33208  (Sept.  18.  1986).  The 
public  facility  compliance  alternative 
provides  that  a  publicly  owned  and 
operated  facility  or  quasi-public  facility 
may  be  certified  if  it  provides  health 
ser\  ices  to  eligible  persons  under  a 
program  of  discounted  health  services 
and  either  received  for  the  past  three 
fiscal  years  at  least  10  percent  of  its  total 
operating  revenue  from  state  and/or 
local  sources  to  cover  operating  deficits 
attributable  to  the  provision  of 
discounted  health  services,  or  provided 
in  those  fiscal  years  uncompensated 
services  or  free  or  discounted  health 
services  in  an  amount  equal  to  or  greater 
than  twice  the  facility's  annual 
compliance  level.  The  facility  must 
comply  with  separate  reporting  and 
recordkeeping  requirements  and  is 
required  only  to  comply  with  the 
requirements  relating  to  certified 
facilities.  A  facility  may  make  up 
previously  assessed  deficits  by  showing 
that  it  met  the  conditions  for 
certification  in  the  deficit  period;  a  Title 
VI  facility  may  also  make  up  a 
previously  assessed  deficit  by  remaining 
certified  after  its  original  period  of 
obligation  for  a  period  equal  to  the 
deficit  period,  while  a  Title  XVI  faciiify 
that  cannot  show  that  it  met  the 
conditions  of  certification  in  the  deficit 
period  must  make  up  any  remaining 
deficit  whenever  its  certification  is 
withdrawn.  A  facility  with  an 
unas.sessed  deficit  may  submit  an 
independent  certified  audit  to  establish 
that  no.  or  a  lesser,  deficit  exists. 

In  1987,  the  Secretary  again  revised 
the  19/9  regulations.  52  FR  46022  (Dec. 


3, 1987).  As  pertinent  here,  an 
additional  compliance  alternative  for 
facilities  vyith  annual  obligations  of 
$10,000  or  less  was^reated.  See 
§  124.514.  This  alternative  was  adopted 
to  bring  the  administrative  costs  of 
compliance  for  such  facilities  more  into 
line  with  the  actual  level  of 
uncompensated  services  available,  with 
the  requirements  applicable  under 
§  124.514  resembling  those  applicable 
under  the  public  facility  compliance 
alternative. 

Proposed  Rules 

In  the  NPRM,  the  Secretary  proposed 
an  additional  compliance  alternative 
designed  to  address  the  compliance 
problems  of  another  class  of  facilities 
whose  operational  characteristics  have 
created  intractable  compliance 
problems,  but  which  cannot  qualify  for 
the  existing  compliance  alternatives. 
Many  of  these  facilities  provide 
substantial  amounts  of  free  or  below 
cost  services,  generally  because  they 
were  created  to  provide  ser\ices  at  no  or 
a  nominal  charge  to  all  persons,  or  they 
sene  an  indigent  population  that  is 
entirely  covered  by  third-party  programs 
such  as  Medicaid.  These  facilities, 
which  are  generally  private,  nonprofit 
organizations,  include  facilities  such  as 
sheltered  workshops,  crippled  children 
rehabilitation  facilities,  cerebral  palsy 
centers,  chronic  disease  hospitals. 
Goodwill  Centers,  facilities  for  the 
blind,  mental  health  centers,  and  Easter 
Seal  Centers.  Based  on  experience 
monitoring  such  facilities"  compliance 
with  the  uncompensated  services 
regulations  since  1979,  the  Department 
determined  that  many  such  facilities 
have  accumulated  large  uncompensated 
services  deficits,  typically  because  their 
policies  of  not  charging  or  of  serving 
populations  covered  under 
governmental  indigent  care  programs 
preclude  receiving  credit  under  the 
uncompensated  services  regulations  for 
the  free  and  below  cost  care  they  in  fact 
provide. 

The  Department  identified  180 
private,  nonprofit  outpatient, 
rehabilitation,  and  community  mental 
health  center  facilities  with  outstanding 
uncompensated  services  obligations 
which  were  likely  to  have  provided  a 
large  volume  of  free  or  below  cost  care 
while  receiving  little  or  no  .    . 

uncompensated  services  credit.  A 
survey  of  28  of  these  confirmed  that 
there  are  a  number  of  facilities  for 
which  compliance  with  the 
uncompensated  services  requirements  is 
difficult  or  impossible,  given  their 
charging  policies,  legal  requirements 
applicable  to  their  operations, 
characteristicsof  their  patient 


populations,  or  some  combination  of 
these  factors,  but  which  clearly  provide 
health  services  without  regard  to  ability 
to  pay. 

Accordingly,  the  Secretarv'  proposed 
to  adopt  a  compliance  alternative  for 
private,  nonprofit  facilities  which 
provide  a  substantial  amount  of  services 
without  regard  to  ability  to  pay,  but 
which  find  it  difi'icull,  if  not  impossible, 
to  comply  with  the  present 
uncompensated  services  requirements. 
The  proposed  compliance  alternative 
was  substantially  similar  to  the  public 
facility  compliance  alternative  with 
respect  to  requirements  for  reporting, 
recordkeeping,  and  the  make-up  of 
deficits.  However,  the  eligibiiitv  criteria 
differed  somewhat.  Under  the  proposed 
rule,  a  facility  could  qualify  for  the 
compliance  alternative  if  it  was  a 
private,  nonprofit  entity  falling  into  one 
of  two  categories:  either  (1)  it  received 
no  monies  directly  from  patients  with 
incomes  up  to  twice  the  poverty  level 
(exclusive  of  certain  deductible  and 
coinsurance  amounts  and  other  required 
collections),  or  (2)  it  received  for  the 
three  most  recent  fiscal  years  at  least  10 
percent  of  its  non-Medicaid  and  non- 
Medicare  operating  revenue  from 
philanthropic  sources  to  cover  operating 
deficits  and  either  provided  services 
under  a  "program  of  discounted  health 
services"  or  provided  all  services  to  all 
persons  at  no  or  a  nominal  charge 
(exclusive  of  certain  deductible  and 
coinsurance  amounts  and  other  required 
collections).  With  respect  to  the  first 
.  category,  the  .\PRM  stated  that  in  the 
Department's  view  those  facilities  that 
collect  no  monies  from  patients  with 
incomes  up  to  twice  the  poverty  level 
are  meeting  the  statute's  objectives. 
Similarly,  with  respect  to  the  second 
cateuory.  the  proposed  percentage  of 
private  philanthropic  support  was 
considered  to  be  a  proxy  for  tax  support 
in  the  public  facility  context,  as  such 
monies  are  generally  contributed  to 
tuiid  herv  ices  which  are  deemed 
essential^or  worthwhile,  but  which  are 
not^seif-supporting.  The  "program  of 
discoujited  health  services  "  criterion  is 
analogous  to  a  similar  criterion  in  the 
public,  facility  compliance  aiternative. 
and  reflects  a  recognition  that  manv 
such  facilities  have  in  place  a 
mechanism  for  determining  eligibiiitv 
for  such  services  by  screening  for  ability 
to  pay.  The  rationale  for  the  other 
criterion  is  self-evident:  Clearly, 
facilities  that  provide  all  services  at  no 
or  a  nominal  charge  are  adequately 
ser\  ing  those  in  their  patient  population 
who  are  unable  to  pay.  The  NPRM  also 
solicited  comment  on  whether  the 
"compliance  alternative  should  be 
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expanded  to  cover  public  facilities  that 
do  not  qualify  for  the  public  facility 
compliance  alternative  but  whose 
operational  characteristics  are  similar  to 
the  private,  nonprofit  entities  the 
ahemative  would  cover. 

Public  Comment  and  the  Department's 
Responses 

The  Department  received  23 
comments  on  the  profKwed  rules, 
principally  from  rehabilitation  and 
other  facilities  and  provider 
associations.  While  most  of  the 
comments  received  were  in  favor  of  the 
prop>osed  compliance  alternative  in 
principle,  many  suggested  speciHc 
changes  to  the  proposed  policies.  The 
comments  and  the  Department's 
responses  thereto  are  summarized 
below. 

1.  Criteria  for  Certification. 

a.  Inclusion  of  Public  Facilities 

A  number  of  commenters 
recommended  that  the  criteria  for 
certification  be  changed  to  permit  the 
inclusion  of  public  facilities  that 
otherwise  meet  the  criteria  for 
certification.  They  argued  that  there  is 
operationally  no  difference  between 
such  facilities  and  non-profit  facilities 
that  meet  the  criteria,  and  that  it  is 
unreasonable  to  penalize  public 
facilities  just  because  they  are  public. 
The  Department  agrees  with  these 
comments  and  has  changed  the  rules 
accordingly,  by  eliminating  proposed 
§  124.516(b)(1).  which  would  have 
restricted  the  compliance  alternative  to 
private,  nonprofit  facilities. 

b.  No  Monies  Received  From  the 
Indigent 

Proposed  §  124.516(b)(2)  would  have 
established,  as  one  alternative  criterion 
for  certification,  that  a  facility  received 
no  monies  directly  from  persons  with 
incomes  up  to  twice  the  poverty  level, 
exclusive  of  amounts  charged  or 
received  for  purposes  of  obtaining 
reimbursement  under  third  party 
programs.  Several  commenters  urged 
that  this  criterion  be  revised  to  permit 
receipt  of  funds  from  such  persons,  on 
the  grounds  that  it  is  unrealistic  to 
expect  a  facility  to  receive  no  money 
from  such  persons.  It  was  suggested  that 
the  criterion  be  revised  to  permit  receipt 
of  funds  up  to  some  amount,  such  as  10 
percent  of  operating  revenues.  The 
Department  has  not  accepted  this 
suggestion.  This  criterion  was  intended 
to  accommodate  those  exceptional 
facilities  which  routinely  provide  all 
services  at  no  charge  to  persons  unable 
to  pay  or  which  entirely  serve 
populations  ineligible  for 


uncompensated  services  and  are  thus 
unable  to  comply  with  the  regulations. 
Facilities  that  collect  monies  from 
patients  with  incomes  below  twice  the 
poverty  level  do  not  come  within  the 
intent  of  this  criterion.  It  should  be 
noted,  however,  that  such  facilities  may 
nonetheless  be  able  to  qualify-  for  the 
compliance  alternative  under  a  different 
criterion  of  the  regulation,  if  they  have 
a  "program  of  discounted  health 
services"  and  receive  the  requisite 
amount  of  philanthropy.  See 
§  124.516(b)(2)  below. 

Another  suggestion  made  with  respect 
to  this  criterion  was  that  amounts 
collected  from  patients  as  part  of  their 
Medicaid  "spenddown"  be  considered 
to  be  included  under  the  e.xclusionary 
language  of  this  section,  so  that 
collection  of  such  monies  by  a  facility 
would  not  render  it  ineligible  under  this 
criterion.  This  suggestion  has  likewise 
not  been  accepted.  Spenddowm  amounts 
are  clearly  not  within  the  scope  of  the 
exclusionary  language  as  written,  as 
Medicaid  eligibility  does  not  exist  until 
the  patient  has  spent  dowm  the  requisite 
amount,  and  therefore  they  are  not 
amounts  charged  that  are  reimbursable. 
Nor  do  we  think  the  language  should  be 
revised  to  p>ermit  inclusion  of 
sjjenddbwn  amounts  in  the  amounts 
permitted  to  be  charged  or  claimed.  As 
stated  above,  this  criterion  is  intended 
to  cover  a  narrow  class  of  facilities^— 
ones  which  can  be  considered  to  be 
meeting  their  Hill-Burton  obligation 
because  they  are  in  fact  not  receiving 
monies  directly  from  any  patients  who 
would  otherwise  be  eligible  for  Hill- 
Burton  uncompensated  ser\'ices. 
Permitting  collection  of  spenddown 
amounts  would  thus  not  be  consistent 
with  the  intended  scope  of  this 
criterion. 

This  criterion  has  been  revised, 
however,  to  require  that  the  facility 
demonstrate  that  it  met  the  criterion  for 
the  preceding  three  fiscal  years.  This 
revision  brings  this  criterion  into  line 
with  the  10  percent  philanthropy 
criterion  of  §  124.516(b)(2),  which  also 
requires  a  demonstration  of  compliance 
over  the  preceding  three  years.  The 
purpose  of  the  three-year  demonstration 
in  both  cases  is  to  give  the  Secretary  a 
basis  for  the  conclusion  that  a  facility 
applying  for  certification  in  fact  comes 
within  the  intended  scope  of  the 
compliance  alternative  because  of  its 
characteristics  and  problems,  and  that 
certification  is  not  made  based  on  what 
may  be  a  one-time  aberration  in  the 
facility's  circumstances.  See 
§  124.516(b)(1)  below. 

Another commenter  suggested  that,  in 
view  of  the  difficulty  many  nursing 
homes  have  in  finding  individuals  who 


are  eligible  for  uncompensated  serviirs 
and  not  also  eligible  for  Medicaid,  the 
Department  create  a  new  eligibility 
category  for  persons  in  nursing  honifs 
with  incomes  up  to  four  times  the 
poverty  level.  In  fact,  the  Secretary  is 
considering  such  a  change  to  the 
regulations;  an  NPRM  proposing  to 
establish  a  new  "Category  C,"  consisting 
of  persons  with  incomes  up  to  three 
times  the  poverty  level  was  recently 
published.  59  FR  15693  (April  4,  1994) 
it  should  be  noted  that,  should  this 
latter  policy  subseq\jently  be  adopted, 
the  Secretar\'  would  expect  to  revise 
§  J24.516(b)d)  below  to  be  consistent 
with  the  revision  in  the  underlying 
regulations. 

c.  Definition  of  "Philanthropy" 

Consistent  with  the  elimination  of  the 
restriction  of  the  compHance  alternative 
to  private  facilities,  the  Department  has 
also  broadened  the  examples  of 
"philanthropy"  in  the  new 
§  124.516(b)(2)(i).  As  revised,  the  term 
"philanthropy"  includes  state  and/or 
local  funding,  as  it  is  anticipated  that 
most  philanthropic  funding  for  publir 
facilities  will  originate  from  such 
sources. 

The  term  "philanthropy"  has  also 
been  clarified  by  the  addition  of  the 
phrase  "to  cover  operating  deficits 
attributable  to  the  provision  of 
discounted  services."  The  added  words, 
among  other  things,  make  clear  that 
philanthropic  state  or  local  funding 
within  the  scope  of  this  section  is 
different  than  state  or  local  funds 
received  under  entitlement  programs, 
which  have  long  been  considered  not  to 
be  "uncompensated  ser\'ices";  see 
§  124.505(3).  The  additional  language 
imposes  a  similar  restriction  on  other 
forms  of  philanthropy. 

Several  commenters  suggested  thut 
the  term  "philanthropy"  be  further 
revised  to  include  interest  earned  on 
donated  funds.  However,  since  it  is  the 
Department's  view  that  interest  on 
donated  funds  is  clearly  from  a 
"philanthropic  source."  further 
clarification  of  the  regulation  in  this 
respect  is  not  needed. 

d.  Program  of  Discounted  Services 

One  provider  group  opposed  the 
eligibility  criterion  permitting 
certification  where  a  facility  has  a 
"program  of  discounted  services."  The 
group  argued  that  this  provision  would 
create  a  problem  under  Medicaid  and 
Medicare,  the  rules  of  which  prohibit 
those  programs  from  subsidizing  other  " 
patients.  The  Department  does  not 
believe  that  this  is  a  problem,  since  the 
discounts  made  to  patients  under  a 
facility's  discounted  health  services 


program  are  not  required  to  be  reflected 
in  charges  to  those  programs.  Certainly, 
this  has  not  proved  to  be  a  problem  with 
facilities  operating  under  the  general 
compliance  requirements  or  with 
facilities  certified  under  the  public 
facility  compliance  alternative,  which 
contains  the  same  eligibility  criterion. 

The  definition  of  "program  of 
discounted  health  services"  has  been 
revised,  however,  by  the  addition  of 
language  making  clear  that  charges  may 
be  made  under  such  a  program  for  the 
purpose  of  obtaining  third  party 
reimbursements.  This  policy  was 
discussed  in  the  preamble  to  the 
proposed  rule,  but  was  omitted  from  the 
proposed  rule  itself.  The  change  simply 
makes  the  policy  of  this  section 
consistent  with  the  policy  throughout 
the  remainder  of  the  subpart  that  third 
party  collections  are  to  be  encouraged. 
See  §  124.505(a). 

e.  No  or  Nominal  Charge  Policies 

This  section  has  likewise  been  revised 
by  the  addition  of  the  language 
discussed  in  the  preceding  paragraph. 
One  comment  questioned  the  criterion 
set  out  in  the  proposed  rules  pertaining 
to  making  "all  services  of  the  facility 
available  to  all  persons  at  no  or  a 
nominal  charge."  It  expressed  the 
concern  that  a  hospital  could  qualify  for 
the  compliance  alternative  under  this 
criterion  simply  by  designating  some 
narrow  group  of  services,  then  making 
them  available  for  free  or  at  a  nominal 
charge,  while  continuing  to  charge 
everyone  fully  for  the  facility's  other 
ser\ices.  We  do  not  share  the 
commenter's  concern,  as  the  rule  below 
expressly  states  that,  in  order  to  come 
within  this  criterion,  the  facility  must 
"makel  1  all  services  of  the  facility 
available  to  all  persons  •   •   *•  See 
§  124.516(b)(2)(ii)(B)  below. 

f.  Other  Eligibility  Criteria 

Other  proposals  for  eligibility  criteria 
were  received.  Several  commenters 
suggested  that  a  facility's  Medicaid 
census  be  a  basis  for  eligibility;  these 
commenters  suggested  that  facilities 
with  a  70  percent  or  greater  Medicaid 
census  be  eligible  for  the  compliance 
alternative.  One  commenter  suggested 
that  long-term  care  facilities  with 
characteristics  "similar"  to  the  proposed 
eligibility  criteria  likewise  be 
considered  to  be  eligible  for  the 
compliance  alternative. 

The  Department  is  not  persuaded  that   - 
it  should  create  a  special  eligibility 
criterion  based  on  a  facility's  Medicaid/ 
Medicare  census.  Clearly,  those 
facilities  that  ser\e  large  numbers  of 
Medicaid  or  Medicare  recipients  are  not 
precluded  from  qualif>'ing  under  one  of 


the  criteria  below,  if  they  in  fact  meet 
those  criteria.  Indeed,  we  do  not  think 
it  would  be  consistent  with  the  theor>- 
underiying  the  compliance  alternative 
to  craft  such  an  eligibility  criterion.  The 
theory  of  the  compliance  alternative  is 
that  the  facilities  who  come  within  it 
need  the  alternative  because  compliance 
with  the  general  compliance  standards 
is  difficult,  if  not  impossible,  for  them 
because  of  their  operatiojial 
characteristics,  even  though  they  are 
clearly  providing  free  or  IhjIow  cost 
services  to  "persons  unable  to  pay." 
However,  compliance  with  the  general 
compliance  standards  is  not  impo.ssible 
for  a  facility  with  a  70  percent 
Medicaid/Medicare  census  which 
charges  the  remaining  30  percent  of  its 
patient  population.  After  all,  if  none  of 
the  remaining  30  percent  of  the  facility's 
patient  population  meets  the  eligibility 
criteria  of  §  124.505,  the  facility  will 
qualify  for  the  compliance  alternative 
under  §  124.516(b)(1)  below.  Thus,  it 
must  be  assumed  that  the  intent  of  the 
proposed  revision  would  be  to  permit 
facilities  to  qualify  for  the  compliance 
alternative  even  though  they  charge 
patients  who  meet  the  Hill-Burton 
eligibility  criteria  and  who  thus  could 
be  provided  uncompensated  ser\ices. 

With  respect  to  the  comment 
regarding  long-term  care  facilities,  the 
Department  has  not  created  a  special 
criterion  for  such  facilities.  If  such 
facilities  meet  the  eligibility  criteria 
below,  they  may  be  certified  under  the 
new  compliance  alternative.  We  note, 
moreover,  that  the  proposed  change  in 
eligibility  criteria  for  nursing  homes 
may  well  relieve  some  of  the  particular    - 
difficulties  of  nursing  homes  in 
complying  with  the  general  compliance 
standards. 

2.  Documentation 

A  number  of  comments  e.xpressed 
support  foj-  minimizing  the  reporting 
and  recordkeeping  required  of 
qualifying  facilities  under  the  proposed 
compliance  alternative.  One  hospital, 
however,  opposed  the  proposed  rules  on 
the  grounds  that  they  simply  created  an 
additional  layer  of  reporting  and 
recordkeeping  requirements,  stating  that 
the  existing  requirements  work  well.  It 
should  be  emphasized  that  the 
compliance  alternativ'e  is  not  meant  to 
create  an  additional  set  of  requirements 
for  facilities  already  complying  with  the 
general  compliance  requirements  at 
•§§  124.501-124,512;  rather,  the 
compliance  alternative  below  is 
designed  to  relieve  facilities  which 
qualify  for  it  from  the  burden  of 
complying  with  the  general  compliance 
requirements.  Consistent  with  this 
approach,  the  reporting  and 


recordkeeping  required  for  qualifying 
facilities  is  different  from  that  required 
of  most  facilities  and  should  generally 
be  considerably  less  than  that  under  the 
general  compliance  standards.  In  any 
event,  a  facility  that  is  not  certified 
under  the  compliance  alternative  does 
not  have  to  comply  with  the  reporting 
and  recordkeeping  requirements 
applicable  to  those  facilities  which  are 
certified:  concommitantly.  a  facility  that 
is  certified  under  the  compliance 
alternative  is  not  required  to  comply 
with  reporting  and  recordkeeping 
requirements  other  than  those  that 
apply  to  certified  facilities.  A  facility 
always  has  the  option  of  continuing  to 
comply  with  the  general  compliance 
requirements;  it  can  thus  ignore  the 
compliance  alternative  completely  if  it 
decides  that  compliance  with  the 
general  compliance  requirements  makes 
more  sense  for  it.  Thus,  we  do  not  think 
that  this  particular  concern  is  justified. 
A  couple  of  commenters  pointed  out 
that  the  proposed  means  of 
demonstrating  that  a  facility  meets  the 
eligibility  criteria— through  audited 
financial  statements — would  not 
necessarily  suffice,  depending  on  the 
criterion  involved.  They  pointed  out 
that,  for  example,  audited  financial 
statements  do  not  necessarily  set  forth 
philanthropic  sources  in  the  level  of 
detail  required,  or  establish  a  facility's 
charging.policies.  They  suggested  that 
the  rule  be  amended  to  require  facilities 
to  contract  for  such  information  as  part 
of  their  audits.  The  Department  agrees 
with  the  observation  made  about  the 
limitations  of  audited  financial 
statements,  but  does  not  agree  with  the 
remedy  proposed.  Rather,  it  is  our  view 
that  documentation  sufficient  to 
establish  sources  of  philanthropy, 
charging  practices  and  so  on  can  be 
provided  by  other  means,  and  we  are 
reluctant  to  put  facilities  to  the  added 
expense  of  contracting  for  audit  senices 
that  they  would  not  otherwise  need. 
Thus.  §124. 516(c)(1)  below  has  been 
revised  to  add  a  requirement  for  '"other 
documents  "  to  cover  the  concern  raised 
by  the  commenters.  The  Department 
will  issue  program  instructions 
clarifying  what  other  documents  may  be 
required  in  specific  instances.     , 

3  Deficits 

One  commenter  sugge.sted  that  the 
proposed  rules  be  revised  to  permit 
facilities  to  treat  deficits  resulting  from 
Medicaid  underpayments  as  justifiable 
deficits.  However,  we  are  not  accejiling 
this  comment,  as  it  is  not  pertinent  to 
the  compliance  alternative.  The  rules 
below  do  not  distinguish  between  types 
of  deficits  for  purposes  of  deficit  maker 
up  under  the  alternative,  unlike  the 
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general  compliance  requirements, 
which  do  draw  such  a  distinction. 
Compare  §  124.516(d)(2)  below  with 
^  124.503(b).  Thus,  under  the 
compliance  alternative,  a  certified 
facility  with  a  noncompliance  deficit 
may  make  up  the  deficit  in  precisely  the 
same  manner  as  a  certified  facility  with 
a  justifiable  deficit. 

4.  Other  Comments 

Several  comments  questioned 
whether  vocational  services  could  be 
counted  as  imcompensated  services 
under  the  compliance  alternative;  the 
facilities  concerned  stated  that  they 
have  difficulty  meeting  the  ACL  since 
they  do  not  receive  credit  for  vocational 
services  they  provide.  The  compliance 
ahemative  below  should  relieve  this 
problem  for  facilities  that  are  certified, 
however.  Certified  facilities  will  not 
have  to  provide  a  set  amount  of 
uncompensated  services,  unlike 
facilities  operating  under  the  general 
compliance  requirements.  Thus,  so  long 
as  certified  facilities  provide  some 
medical  services  and  otherwise  remain 
in  compliance  with  the  requirements  for 
certification,  they  will  be  considered  to 
be  in  compliance  with  their 
uncompensated  services  assurance. 

In  view  of  the  fact  that  the  rules  below 
relieve  restrictions  on  facilities  that 
apply  and  are  certified  for  the 
compliance  alternative  and  impose  no 
additional  duties  or  obligations  on  other 
facilities,  delay  in  the  effective  date  of 
these  rules  is  not  required  under  5 
U.S.C.  553.  For  the  same  reasons,  the 
Secretary  hereby  finds  that  good  cause 
exists  for  not  delaying  the  effective  date 
of  the  rules  below.  The  rules  are 
accordingly  effective  upon  publication. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

The  rule  below  would  generally 
maintain  the  existing  procedural  and 
reporting  requirements  for  the  majority 
of  obligated  facilities,  but  significantly 
lessen  them  for  certain  private, 
nonprofit  or  public  facilities.  The 
Department  has  determined  that  the 
impact  would  not  approach  the  annual 


$100  million  threshold  for  major 
economic  consequences  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Consistent  with  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Secretary  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act  of  1980 

This  final  rule  contains  information 
collections  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Pap)€rwork 
Reduction  Act  of  1980,  and  assigned 
control  #0915-0171. 

The  underlying  purpose  of  this  rule  is 
to  decrease  recordkeeping,  reporting, 
and  notification  burden  for  the 
charitable  facilities.  Facilities  certified 
under  the  charitable  facility  compliance 
alternative  will  no  longer  be  required  to 
maintain  extensive  records  on 
uncompensated  services  (124.510(a)), 
but  instead  will  have  to  maintain  only 
records  which  document  its  eligibility 
for  the  compliance  alternative 
(124.510(b)).  We  believe  this 
recordkeeping  requirement  imposes  no 
additional  burden  because  these 
documents  are  ordinarily  retained  by 
facilities.  This  change  is  expected  to 
reduce  the  recordkeeping  burden  by  75 
hours  per  facility  per  year. 

Similarly,  reporting  burden  will  be 
reduced.  Charitable  facilities  will  be 
required  to  apply  once  for  the 
certification  (124.516(c)),  and  thereafter 
will  need  only  to  certify  their  continued 
eligibility  annually  (124.509(b)). 
Currently,  facilities  in  deficit  status, 
which  include  most  of  the  charitable 
facilities,  must  file  a  report  each  year 
which  documents  the  amount  of 
uncompensated  care  provided 
(124.509(a)).  This  change  in  reporting 
requirements  is  expected  to  reduce  the 
reporting  burden  by  6  hours  per  facility 
in  the  first  year,  and  by  13.5  hours  per 
facility  in  subsequent  years. 
-   Finally,  notification/disclosure 
burden  will  be  eliminated,  because  the 


facilities  will  no  longer  be  required  to: 
(1)  Publish  a  notice  each  year  of  the 
availability  of  uncompensated  services 
(124..504(a)):  (2)  provide  individual 
written  notices  to  each  person  seeking 
ser\'ice  in  the  facility  (124.504(c));  or  (3) 
provide  a  determination  of  eligibility  to 
.each  person  applying  for 
uncompensated  services  (124.507). 
These  changes  are  expected  to  reduce 
the  notification  burden  by  380  hours  per 
facility  per  year. 

All  sections  of  the  regulations  that 
contain  reporting,  recordkeeping,  or 
notification/disclosure  requirements 
have  been  approved  by  OMB  under  the^ 
Paperwork  Reduction  Act  (OMB) 
#0915-0077  and  #0915-0171.  The  title, 
description,  and  respondent  description 
of  the  information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burden. 
Included,  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
e.xisting  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  addition  of  the  requirement  for 
"other  documents"  in  §  124.516(c)(1) 
will  not  affect  the  burden  because  the 
other  documents  are  expected  to  be 
readily  available  materials. 

The  estimate  of  150  applicants  was 
based  on  a  review,  prior  to  development, 
of  the  NPRM,  of  data  on  the  kinds  of 
facilities  expected  to  qualify  for  the 
alternati>  e.  A  recent  re^review  of  the  list 
of  facilities  indicated  that  30  of  the 
facilities  have  completed  their 
obligations.  With  the  addition  of  public 
facilities  in  the  qualifying  criteria,  we 
expect  approximately  30  additional 
facilities  to  apply  for  certification. 

Title:  Charitable  Facility  Compliance 
Alternative  (42  CFR  part  124  subpart  F). 

Description:  Information  will  be 
collected  from  facilities  requesting 
certification  under  the  compliance 
alternative  for  the  purpose  of 
determining  whether  the  required 
criteria  for  qualification  have  been  met. 

Description  of  Respondents:  Puhlix} 
and  private  non-profit  institutions. , 


Estimated  Annual  Reporting  and  REConoKEEPiNG  Burden 

Section 

Activity 

Arwiual 

number  of 

responOents 

Anmjal  fre- 
quefKy 

Average 

burden  per 

response 

Annual  bur- 
den hours 

124.516<c)  

Procedures  for  certrticatton ' 

150 

1 

6.0 

900 

'  Approximalely  150  facilities  are  expected  to  be  certified  under  the  proposed  charitat)te  facility  compliance  atterr«tjv€  m  trie  f»rst  year.  We  ex- 
pect no  new  applications  m  subsequent  years;  ttierefore.  there  will  be  no  burden  t>eginning  in  year  2. 
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We  received  no  public  comments  on 
the  estimated  public  reporting  burden 
and  it  remains  the  same  as  that 
contained  in  the  proposed  rule. 

List  of  Subjects  in  42  CFR  Fart  124 

Gram  programs— Hualth,  Health 
fjicilities.  Loan  programs— Health,  I/iw 
income  persons.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  1.  1994. 
PhilpR.Lce,. !    ~  ..  * 

Assistant  Secn.tury  for  Huolth.  " 

Approved:  AuRU,st  11,  1994^ 
Donna  E.  Sbalaia,  ' 

Si-crftury.  .  -     '. 

For  reasons  set  out  in  the  prearnbh^, 
part  124,  subpart  F,  of  title  42  of  the 
Codp  of  Federal  Regulations  i.<;  amended 
to  read  as  follows: 

PART  124— {AMENDED} 

Subpart  F— Reasonable  Volume  of 
Uncompensated  Services  to  Persons 
Unable  to  Pay 

1 .  The  authority  citation  for  42  Cl-K 
part  124,  subpart  F,  continues  to  read  as 
follows;  -     .  ■ 

Authority:  42  LI.S.Q '216;  42  I '..SV. 

30(js(:}). 

2.  Section  124.502  is  amended  hy 
revising  the  first  .sentence  of  paragraph 
(m)(l)  and  revising  paragraph  (inU2)  to 
mad  as  follows: 


§t  24.502    DeflntUons. 
•         •         •         •         • 

(m)  *    *    *  . 

(1)  For  facilhies  other  than  those 
n;rtified  under  §  124.513,  §  124.514, 

§  124.515,  or  §  124.516,  health  services 
that  are  made  available  to  persons 
unable  to  pay  for  them  without  chnrj^p 
or  at  a  (harge  which  is  le-^s  than  the 
riiloual'ie  (fedit  for  those  servir  es. 
»*•■-■ 

(2)  For  facilities  certified  under 
*)  124.513,  §  124.514.  S  124.515,  or 
§  124.516,  services  as  defined  in 
paragraph  (m)(l)  of  this  section  and 
services  that  are  made  available  to 
persons  unable  to  pay  for  them  under 
programs  described  by  the 
documentation  "provided  under 

§  124.513{r.-)(2).  §  124.514(c)(2),  or 
§  124.516(c)(2),  as  applicable,  or 
pursuant  to  the  terms  of  the  appliiable 
gr.Tnt  or  agreement  as  provided  in 
§  124.515.  Except  as  provided  in 
<5  124.516,  excluded  are  services 
reimbursed  by  Medicare,  Medicaid,  or 
other  third  party  programs,  im;luding 
servir  cs  for  which  reimbursement  was 
provided  as  pajinent  in  full,  antl 
servi«.es  provided  more  than  96  hours 
following  notification  to  the  facility  by 


a  peer  review  organization  that  it 
disapproved  the  services  under  s<xtion 
1155(a)(1)  or  section  1154(a)(1)  of  the 
Social  .Security  Act. 

3.  Section  124.508  isauiended  by 
revising  the  heading  and  introductory 
text  of  paragraph  (a)  to  n*ad  as  foliovvs: 

§  124.508    Cessation  of  uncompensated 
services. 

'  (ij)  Facilities  not  ct^rtififd  under 
§  72^.513.  §124  514,  §  124.515  or 
§124.516.  Where  a  facility,  other  ihnn  a 
facilitv  certified  under  §  124.513. 
§  124.514.  §  124.515.  or  §  124.516.  has 
inaintaiiied  the  records  requinHl.by 
§  124.51  D(a)  end  determines  based 
thereon  that  it  has  met  its  anm-al 
lomplionce  level  for  the  fis«:al  year  or 
the  appropriate  level  for  the  period 
spwinud  in  its  allocation  plan,  it  may, 
for  the  remainder  of  that  year  or  p«Tiod: 
*.       .»•       .'       .  -     -.    " 

4.  Section  124.509  is  amended  by 
revising  the  heading  of  paragraph  (..) 
and  by  revising  the  heading  and 
introductory  text  of  paragraph  (b)  to 
n^ati  as  follows: 

§  124.509    Reporting  requirements. 

U\)J-'acilities  not  certified  under 
§  124.513,  <>  124.514.  §  124.515.  or 
§124.518.  •    •    • 
•  •        ',.*■-•"'     •  • 

(1))  Fncilities  certified  undur  §  124.513 
ot  §124.516.  A  facility  certified  under 
^124.513  or  §  124.516  shall  comply 
with  paragraph  (3)(3)  of  this  se<  tion  and 
-  shall  submit  within  90  days  after  the 
close  of  its  fistal  year,  as  appropriate: 
»        •    '  '  •        >        « 

5.  S«:tion.l24.510  is  airjendtd  by 
revising  the  heading  of  paragraph  (a) 
and  by  revising  the  heading  and  the  first 
sentence  of  paragraph  (b)  to  n-id  as 
folUiws: 

§  124.510    Record  maintenance 
requirements. 

(a)  Fnrililies  not  certified  undrr 
§  124  513.  §  124.514.  §  121.515.  nr 
§124.516.  •    •    • 

'  *  •  *  • 

(b)  Farilities  certified  undvs  §  124  513. 
§  124.514,  or  §  124  516.  A  facility 
c:ertifi';d  under  §  124.513.  §  124. .514,  or 

*»  124.516  shall  maintain,  make  available 
for  public  inspedion  consistent  with 
personal  privacy,  and  provide  to  the 
Sit  nMarA'  on  request,  any  records 
ne«  essary  to  document  its  compliance 
with  the  applirable  requirements  of  this 
subpart  in  any  fiscal  year,  im  luding 
those  documents  submitted  to  the 
Sw.-retary  under  §  1 24.51 3(r), 

«>124.5r4((.),  ()r§124.51h((:).  *    *    * 
•  •         •         •         . 

6.  Seclion  124.511  is  amended  by 
revising  the  first  .sentume  of  paragraph 


(a)(3)  and  by  revising  paragraph 
(b)(l)(iiij(C)  to  read  as  follows: 

§  1 24.511    Investigation  and  determination 
of  compliance. 

(a)  •   •    • 

(3)  When  the  SecTetarj'  investigule.&  a 

fadlity,  the  facility,  including  a  facility 

ctjrtified  under  §  124.513,  §  124  514, 

§  124.515,  or  §  124.516.  shall  provide  to 

the  Sei;retarj'  on  request  any  doi  uments. 

records  and  other  information 

concerning  its  operation  that  nilate  to 

the  rfHjuirements  uf  this  subpart   *   '   ' 
•        •        •        •        • 

(b)-   •   • 

(!)••• 

(iii)  *    •    • 

(C)  The  facility  had  protx-dures  in 
place  that  complied  with  the 
requirements  of  §§  124.504(c),  124.505, 
124.50".  124.509.  124.510. 
124.513(b)(2),  124.514(b)(2),  124.51.V 
and  124.516  (h)(1)  or  (b)(2),  as 
applit;able,  and  systematically  correiiiy 
followed  simh  proc^idures. 
«         ■        •        *         » 

7.  Section  i:;4.512  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  hy  revising  p;tra>;r;.pli 
(c)(1)  to  read  as  follows: 

§  124.512    Enforcement 

•  •  a  •  • 

(h)  A  facility,  including  a  facility 
certified  under  §  124.513,  §  124.514   t.r 
§124.516.  that  has  denied 
uncompensated  services  to  aiiy  p<!-rMin 
be<ause  it  failed  to  comply  wiih  the 
requirements  of  this  subpart  will  not  lii- 
in  compliance  with  its  assuranct-  until 
it  takes  whatever  steps  are  necessary  t«i 
remedy  fully  the  noncompliance, 
including: 

•  •         •         •         ♦ 

(c)*    •    •' 

(1)  Have  a  system  for  providing  uolii  «• 
to  eligible  persons  as  required  hy 
§124..504(i;),  <il24.513(t,)(2). 
§  124.514(b)(2),  or  «i  124.51fi(b)(2Hii||A  I. 
as  applii  able; 

•  •         •         *         • 

8.  In  subpart  F, «}  124.516  is 
redesignated  as  §  124.517. 

9.  A  new  «5 124.516  is  added  I., 
subpart  F.  to  read  as  follows: 

§  124.516    Charitable  facility  compliance 
alternative. 

(a)  Effect  (if  cf rtific  atinn.  The 
Secretary  may  certify  a  facility  which 
meets  the  requirements  of  paragraphs 
(b)  and  (c;)  of  this  stH;tion  as  a 
"charitable  facility."  A  facility  which  is 
so  (.crtified  is  not  required  to  cxirnply 
yvith  this  subpart  except  as  otherwise 
herein  provided. 

(b)  Criteria  for  qualification.  A  fa».i!)ty 
may  qualify  for  cxjrtificalion  under  this 
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section  if  it  meets  the  criteria  of  either 
paragraph  {b)(l)  or  paragraph  (b)(2)  of 
this  section: 

(1)  It  received,  for  the  three  most 
recent  fiscal  years,  no  monies  directly 
from  patients  with  incomes  up  to 
double  the  current  poverty  line  issued 
by  the  Secretary  pursuant  to  42  U.S.C. 
9902.  exclusive  of  amounts  charged  or 
received  for  purposes  of  claiming 
reimbursement  under  third  party 
insurance  or  governmental  programs, 
such  as  Medicaid  or  Medicare 
deductible  or  coinsurance  amounts;  or 

(2)(i)  It  received,  for  the  three  most 
recent  fiscal  years,  at  least  10  percent  of 
its  total  operating  revenue  (net  patient 
revenue  plus  other  operating  revenue, 
exclusive  of  any  amounts  received,  or  if 
not  received,  claimed,  as  reimbursement 
under  titles  XVIII  and  XIX  of  the  Social 
Security  Act)  from  philanthropic 
sources  to  cover  operating  deficits 
attributable  to  the  provision  of 
discounted  services.  Philanthropic 
sources  include  private  trusts, 
foundations,  churches,  charitable 
organizations,  state  and/or  local 
funding,  and  individual  donors;  and 
either — 

(ii)  (A)  Provides  health  services 
without  charge  or  at  a  substantially 
reduced  rate  (exclusive  of  amounts 
charged  or  received  for  purposes  of 
claiming  reimbursement  under  third 
party  insurance  or  governmental 
programs,  such  as  Medicaid  or  Medicare 
deductible  or  coinsurance  amounts)  to 
persons  who  are  determined  by  the 
facility  to  qualify  therefor  under  a 
program  of  discounted  health  services. 
A  "program  of  discounted  health 
services"  must  provide  for  financial  and 
other  objective  eligibility  criteria  and 
procedures,  including  notice  prior  to 
nonemergency  service,  that  assure 
effective  opportunity  for  all  persons  to 
apply  for  and  obtain  a  determination  of 
eligibility  for  such  services  including  a 
determination  prior  to  service  where 
requested;  or 

(B)  Makes  all  services  of  the  facility 
available  to  all  persons  at  no  more  than 
a  nominal  charge,  exclusive  of  amounts 
charged  or  received  for  purposes  of 
claiming  reimbursement  under  third 
party  insurance  or  governmental 
programs,  such  as  Medicaid  or  Medicare 
deductible  or  coinsurance  amounts. 

(c)  Procedures  for  certification.  To  be 
certified  under  this  section,  a  facility 
must  submit  to  the  Secretary,  in 
addition  to  other  materials  that  the 
Secretary  may  from  time  to  time  require, 
copies  of  the  following: 

(1)  Audited  financial  statements  for 
the  three  most  recent  fiscal  years  or 
other  documents  prescribed  by  the 
Secretary,  sufficient  to  show  that  the 


facility  meets  the  criteria  of  paragraph 
(b)(1)  or  (b)(2)  of  this  section. 

(2)(i)  Where  the  facility  claims 
qualification  under  paragraph 
(b)(2)(ii)(A)  of  this  section,  a  complete 
description,  and  documentation  where 
requested,  of  its  program  of  discounted 
health  services,  including  charging  and 
collection  policies  of  the  facility,  and 
eligibility  criteria  and  notice  and 
determination  procedures  used  under 
its  program(s)  of  discounted  health 
services. 

(ii)  Where  the  facility  claims 
qualification  under  paragraph  (b)(1)  or 
paragraph  (b)(2)(ii)(B)  of  this  section,  a 
complete  description,  and 
documentation  where  requested,  of  its 
admission,  charging,  and  collection 
policies. 

(d)  Period  of  effectiveness.  (1)  A 
certification  by  the  Secretary  under  this 
section  remains  in  effect  until 
withdrawn.  The  Secretary  may  disallow 
credit  under  this  subpart  when  the 
Secretary  determines  that  there  has  been 
a  material  change  in  any  factor  upon 
which  certification  was  based  or 
substantial  noncompliance  with  this 
subpart.  The  Secretary  may  withdraw 
certification  where  the  change  or 
noncompliance  has  not  been  in  the 
Secretary's  judgment  adequately 
remedied  or  otherwise  continues. 

(2)  Deficits.— (I)  Title  Vl-assisted 
facilities  with  assessed  deficits.  Where  a 
facility  assisted  under  title  VI  of  the  Act 
has  been  assessed  as  having  a  deficit 
under  §  124.503(b)  that  has  not  been 
made  up  prior  to  certification  under  this 
section,  the  facility  may  make  up  that 
deficit  by  either — 

(A)  Demonstrating  to  the  Secretary's 
satisfaction  that  it  met  the  applicable 
requirements  of  paragraph  (b)  of  this 
section  for  each  year  in  which  a  deficit 
was  assessed:  or 

(B)  Providing  an  additional  period  of 
service  under  this  section  on  the  basis 
of  one  year  (or  portion  of  a  year)  of 
certification  for  each  year  (or  portion  of 
a  year)  of  deficit  assessed.  The  period  of 
obligation  applicable  to  the  facility 
under  §  124.501(b)  shall  be  extended 
until  the  deficit  is  made  up  in 
accordance  with  the  preceding  sentence. 

(ii)  Where  any  period  of  compliance 
under  this  subpart  of  a  facility  assisted 
under  title  VI  of  the  Act  has  not  been 
assessed,  the  facility  will  be  presumed 
to  have  no  allowable  credit  for  such 
period.  The  facility  may  either — 

(A)  Make  up  such  deficit  in 
accordance  with  paragraph  (d)(2)(i)  of 
this  section;  or 

(B)  Submit  an  independent  certified 
audit,  conducted  in  accordance  with 
procedures  specified  by  the  Secretar>',  of 
the  facility's  records  maintained 


pursuant  to  §  124.510.  If  the  audit 
establishes  to  the  Secretary's  satisfaction 
that  no.  or  a  lesser;  deficit  exists  for  the 
period  in  question,  the  facility  will 
receive  credit  for  the  period  so  justified 
Any  deficit  which  the  Secretary 
determines  still  remains  must  be  made 
up  in  accordance  with  paragraph 
(d)(2)(i)  of  this  section. 

(iii)  Title  XVI-assisted  facilities.  (A)  A 
facility  assisted  under  title  XVI  of  the 
Act  which  has  an  assessed  deficit  which 
was  not  made  up  prior  to  certification 
under  this  section  shall  make  up  that 
deficit  in  accordance  with  paragraph 
(d)(2)(i)(A)  of  this  section.  If  it  cannot 
make  the  showing  required  by  that 
paragraph,  it  shall  make  up  the  deficit 
when  its  certification  under  this  section 
is  withdrawn. 

(B)  A  facility  assisted  under  title  XVI 
of  the  Act  whose  compliance  with  this 
subpart  has  not  been  completely 
assessed  w  ill  be  presumed  to  have  no 
allowable  credit  for  the  unassessed 
period.  The  facility  may  make  up  the 
deficit  by — 

(J)  Following  the  procedure  of 
paragraph  (d)(2)(iii)(A)  of  this  section: 
or 

(2)  Submitting  an  independent 
certified  audit,  conducted  in  accordance 
with  procedures  specified  by  the 
Secretary,  of  the  facility's  records 
maintained  pursuant  to  §124.510.  If  the 
audit  establishes  that  no,  or  a  lesser, 
deficit  exists  for  the  period  in  question, 
the  facility  will  receive  credit  for  the 
period  so  justified.  Any  deficit  which 
the  Secretary  determines  still  remains 
must  be  made  up  in  accordance  with 
paragraph  (d)(2)(iii)(A)  of  this  section. 

(FR  Doc.  94-21354  Filed  8-29-94:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  501 

Organization,  Functions,  and  Authority 
Delegations:  Administration  Bureau, 
Director 

agency:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  is  expanding  its  delegation 
of  authority  to  the  Director,  Bureau  of 
Administration  with  respect  to 
accounting  systems  and  the  collection  of 
user  fees  charged  for  the  Automated 
Tariff  Filing  and  Information  System. 

EFFECTIVE  DATE:  August  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission.  800  N.  Capitol 


St.,  N.W.,  Washington,  DC.  20.S73.  (202) 
.52.3-5725. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission  is 
amending  Part  501  of  Title  46  of  the 
Code  of  Federal  Regulations  to  delegate 
to  the  Director,  Bureau  of 
Administration,  the  authority  to  deny 
access  to  Automated  Tariff  Filing  and 
Information  System  (ATFI)  data  tapes 
for  failure  to  operate  under  an  approved 
accounting  or  charging  system  or  for 
failure  to  remit  user  fees  to  the 
Commission.  Notice  and  public; 
procedure  are  not  necessary  prior  to  the 
revision  of  delegated  authority.  Neither 
is  a  delayed  effective  date  requinnl.  5 
U.S.C.  553. 

List  of  Subiects  in  46  CFR  Part  501 

Administrative  practice  and 
procedure;  Authority  delegations; 
Organization  and  functions;  Seals  and 
insignia. 

Part  501  of  Title  46  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  501— {AMENDEDJ. 

1.  The  authority  citation  for  Part  501 
continues  to  read  as  follows: 

Authority:  5  I'.S.C.  5.51-557,  701-7(M>. 
2903  and  6304;  31  U..S.C.  3721,  41  II..S.C  414 
and  418;  44  U-S.C.  501-520  and  3501-3520: 
46  11..S.C  app.  601-848.  876,  1111  and  1701- 
1720:  Reorganization  Plan  No.  7  of  1961,  26 
FR  7315.  August  12,  1961;  Pub  L  89-56.  79 
.<?lat.  195;  and  5  CFR  Part  2638. 

2.  Section  501.30  is  amended  by 
revising  paragraph  (b)(1)  as  follows: 

§  501.30    Delegation  to  and  redelegatlon  by 
Director.  Bureau  of  Administration 

•  •         •         •         • 

(byi)  Authority  under  §  514.21(m)(2) 
of  this  chapter,  after  consultation  with 
the  Bureau  of  Tariffs,  Certification  r.nd 
Licensing  and  the  Office  of  the 
Managing  Dirertor,  to  evaluate  aiui 
approv  e  or  disapprove  by  letter  the 
ar.coiuit;:ig  or  charging  system  the 
applicant  intends  to  use  for  charging 
u.sers  and  remitting  to  the  CommiTs.sion 
indiri'd  (subsequent)  access  user  fees 
under  46  U.S.C.  app.  ll07a(d)(1)(B)(ii). 
and  by  letter  to  deny  access  to  ATFI 
diita  tapes  for  failure  to  operate  under  aii 
approved  ac(X)unting  or  charging  sy.stem 
or  for  failure  to  remit  user  fe»»s  to  the' 
Commission. 

•  •  '     *        *        « 

By  the  Commission. 
loseph  C.  Polking, 

Seai'tary. 

|FR  D(X..  94-21303  Filed  8-2«MM:  8:45  ah)| 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1002 

[Ex  Parte  No.  246  (Sul)-No.  12)] 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
With  Licensing  and  Related  Services— 
1994  Update 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  adopts  its 
1994  User  Fee  Update  and  revises  its  fee 
schedule  in  compliance  v/ith  the 
regulatory  requirement  that  its  fees  be 
updated  annually.  The  fee  policy 
changes  al.so  are  adopted  to  improve  the 
Commission's  user  fee  program. 

EFFECTIVE  DATE:  These  ndes  are  effeftive 
on  October  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  King,  (202)  927-5493,  or 
for  costing  questions  David  T.  Groves, 
(202)  (927-6395),  or  John  C.  Pertino, 
(202)  927-6229.  (TDD  for  hearing 
impaired:  (202)  927-5721.1 
SUPPLEMENTARY  INFORMATION:  The 
Commission  s  1994  User  Fee  Update  is 
adopted  substantially  as  proposed  in 
our  notice  of  proposed  rulemaking 
published  at  59  FR  29586  (June  8,  1994). 
However,  due  to  recent  Congressional 
action  concerning  tariff  filings  and  the 
delay  in  implementing  optical  imaging 
for  fan  IT  filings.  Fee  Item  (74)(i)  relating 
to  the  filing  of  tariffs,  rates  schedules, 
and  contract  and/or  contract  summarie.s 
including  supplements,  is  set  at  S13 
rather  that  S15. 

Also,  the  description  uf  Fee  Item  (85) 
involving  valuation  of  railroad  lines  in 
conjunction  with  purchase  offers  is 
being  revised  to  clarify  that  the  fee 
applies  to  offers  to  subsidize  a  rail  line. 
The  Commission  concludes  that  the 
fve  changf'S  adopted  here  will  not  have 
a  significant  economic  impn,  t  on  a 
substantia!  number  of  sn^.ii; ,-  itities 
because  the  Commission's  rtgulations 
provide  for  waiver  of  filing  fees  for 
those  entities  which  can  make  the 
required  showing  of  financial  hardship. 
In  addition,  the  fee  policy  cTjan};es 
adopted  here  will  not  have  a  signific  ant 
et:onomic  impact  on  a  subst.intird 
number  of  small  entities  bot;ause  those 
changes  only  involve  minor  revisions  of 
the  Commission's  user  fee  policy. 

Additional  information  is  contained 
in  the  Commission's  decision.  To  obtain 
a  copy  of  the  full  decision,  write,  call, 
or  pick  up  in  person  from  Dynamic 
Concepts,  Inc.,  Room  2229,  interstate 
Comment  Commission  Building. 


Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  lAssistan(e  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721  | 

List  of  Subjects  in  49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers,  Freetloni 
of  information,  User  fee.s. 

EKtcideti  AuRu.'it  16,  1994. 

By  the  0>n>missi(jn,  Chairman  Mi  Doi.uld. 
Vice  Chairman  Phillips.  CommissioniTs 
Simmons  and  Morgan.  Commissioct^r 
.Simmons  disscntwl  in  p;»rt  witha  sffK.r.rr 
cxpn's.sion. 

Vernon  A.  Wdliams, 

Acting  St^rflary 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X.  part  1002. 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  lf)(i2 
continues  to  read  as  follows: 

Authority:  5  11  .S.C  552(a)(4|lA).  5  L  ..S<: 
.S.S3,  31  I  i,S  r  9701  and  49  U.S.C  10321 

2.  Se<:tion  1002.1  is  amende*!  by 
ri'vising  paragraphs  (a),  (b).  (c),  (d).  and 
(e)|l)  and  the  ciiart  in  paragraph  (f){fi)  to 
read  as  follows: 

§  1002.1    fees  for  records  search,  review, 
copying,  certification,  and  related  services. 
•         •         •         •         * 

(a)  Certifif^ite  of  the  Secretary,  S^*.00. 

(b)  Service  involved  in  examination  of 
tariffs  or  schedules  for  preparation  of 
«4Jrtified  copies  of  tariffs  or  schedul>-s  or 
extracts  therefrom  at  the  rate  of  $2.3.00 
per  hour. 

(c)  Ser\i(:e  involved  in  checkinj^ 
records  to  be  certified  to  determine 
authenticity,  including  clerical  work 
etc..  incidental  thereto,  at  the  rate  of 
Si 6.00  per  hour. 

(d)  Ele«jtrostatic  copies  of  tariffs, 
reports,  and  other  public  doc  uments,  ;.i 
the  rate  of  $.70  per  letter  size  or  h'gal 
size  exposure.  A  minimum  char^;e  of 
S5.00  will  be  made  for  this  servii  i- 

le)*    *    • 

ID  A  fw  of  S38.00  per  hour  for 
professional  staff  time  will  be  char^;i'tl 
when  it  is  required  to  fulfil!  a  ntiiie.vt 
for  ADP  d.-if.'i. 

*  •  •  •  • 

(0*  *  • 

16)*    •    • 


Grade 

Rate 

Grade 

Rate 

GS-I 

S674 

GS-9 

S15.73 

GS-2 

7.33 

GS-10 

1732 

GS-3 

8.27 

GS-11  

1903 

GS-4 

9.28 

GS-12 

22.81 

G&-5 

10  38 

G&-13 

27  12 

GS-6 

1157 

GS-14 

32  05 

IMI 
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Grade 

Rate 

Grade 

Rate 

GS-7 

GS-8  » 

12.86 
14.24 

GS-l5and 
Over 

•    37.70 

3.  Section  1002.2  is  eimended  by 
revising  paragraphs  (a)(3)  and  (fT  to  read 
as  follows: 

§1002.2    Filing  fees. 

(a)  •   *   * 

(3)  Fees  will  be  payable  to  the 
Interstate  Commerce  Commission  by  a 


check  payable  in  United  States  currency 
drawn  upon  funds  deposited  in  a 
United  States  or  foreign  bank  or  other 
financial  institution,  money  order 
payable  in  United  States'  currency,  or 
credit  card  (VISA  or  MASTERCARD). 
***** 

[^  Schedule  of  filing  fees. 
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Type  ot  proceeding 


Type  of  proceeding 

Part  I:  Non-Rail  Applications  for  Operating  Authority  or  Exemptions: 

(1)  An  application  for  motor  carrier  operating  authonty;  a  certificate  of  registration  including  a  certificate  of  registration  for  cer- 
tain foreign  can-iers;  broker  authority;  water  carrier  operating  or  exemption  authority;  or  household  goods  freight  forwarder 

'  authority  _ 

(2)  A  fitness-only  application  for  motor  common  carrier  authority  under  49  U.S.C:  10922(b)(4)(E)  or  motor  contract  authority 
under  49  U.S.C.  10923(b)(5)(A)  to  transport  food  and  related  products „.:..- «.. 

(3)  A  petition  to  interpret  or  clarify  an  operating  authority  under  49  CFR  1160.66 , 

(4)  A  request  seeking  the  modification  of  operating  authority  only  to  the  extent  of  making  a  ministerial  correction,  when  the 
original  error  was  caused  by  applicant,  a  change  in  the  name  of  the  shipper  or  owner  o1  a  plant  site,  or  ttie  change  of  a 
highway  name  or  numt»er «. • -.- •••••• 

(5)  A  petition  to  renew  authority  to  transport  explosives  under  49  U.S.C.  10922  or  10923 ■■^■■■ 

(6)  An  application  to  remove  restriction  or  broaden  unduly  narrow  authority  - 

(7)  An  application  for  authority  to  deviate  from  authorized  regular-route  authonty 

(8)  An  application  for  motor  carrier  or  water  carrier  temporary  authority  under  49  U.S.C.  10928 t .'. 

(9)  An  application  for  motor  carrier  emergency  temporary  authority  under  49  U.S.C.  10928(c)(1) 

(10)  An  extension  of  the  tinDe  period  during  which  an  outstanding  application  for  temporary  or  emergency  temporary  authority 
as  defined  in  49  U.S.C.  10928  may  continue  • .: 

(11)  Request  for  name  change  of  carrier,  broker,  or  household  goods  freight  forwarder  

(12)  A  notice  required  by  49  U.S.C.  10524(b)  to  engage  in  compensated  intercorporate  hauling  including  an  updated  notice 
required  by  49  CFR  1 167.3 • - •. 

(13)  A  notice  of  intent  to  operate  under  the  agricultural  co-operative  exemption  in  49  U.S.C.  10526(a)(5)  

(14)  (Reserved! 

(15)  A  joint  petition  to  substitute  applicant  in  a  pending  operating  rights  proceeding  « 

(16)  (Reserved] 

Part  II:  Non-Rail  Proceedings  to  Discontinue  Transportation: 

(17)  A  notice  or  petition  to  discontinue  ferry  service  under  49  U.S.C.  10908 

(18)  A  petition  to  discontinue  motor  can-ier  of  passenger  transportation  in  one  state  

(19)  (Reserved] 

Part  III:  NorvRail  Applications  or  Proceedings  to  Enter  Upon  a  Particular  Financial  Transaction  or  Joint  Arrangement; 

(20)  An  application  for  ttie  pooling  or  division  of  traffic  

(21)  An  application  involving  the  purchase,  lease,  consolklation,  merger,  or  acquisition  of  control  of  a  motor  or  water  carrier  or 
carriers  under  49  U.S.C.  1 1343 

(22)  An  applk:ation  for  approval  of  a  non-rail  rate  association  agreement.  49  U.S.C.  10706  

(23)  An  applk:ation"for  approval  of  an  amendment  to  a  non-rail  rate  association  agreement 

(i)  Significant  amendment  - 

(ii)  Minor  annendment  

(24)  An  application  for  temporary  authority  to  operate  a  rriotor  or  water  carrier.  49  U.S.C.  1 1349  

(25)  An  application  to  transfer  or  tease  a  certificate  or  permit,  including  a  certificate  of  registration,  and  a  broker's  license 
under  49  U.S.C.  10926.  or  a  transfer  of  a  water  carrier  exemption  authonzed  under  49  U.S.C.  10542  and  10544  

(26)  [Reserved] 

(27)  A  petition  for  exemption  under  49  U.S.C.  11343(e) 

(28)-(32)  [Resen/ed] 

Part  IV:  Rail  Lk:ensing  Proceedings  other  than  Atjandonment  or  Discontinuance  Proceedings: 
(33) 

(i)  An  application  for  a  certificate  authorizing  the  construction,  extension,  acquisition,  or  operation  of  lines  of  railroad.  49 

U.S.C.  10901  

(ii)  Notice  of  exemption  under  49  CFR  1150.31-1150.35 - 

(iii)  Petition  for  exemption  under  49  U.S.C.  10505 '■ 

(34)  A  Feeder  Line  Development  Program  application  filed  under  49  U.S.C.  10910(b)(1)(A)(i) '.....:. 

(35)  A  Feeder  Line  Development  Program  application  filed  under  49  U.S.C.  l09lO(b)(1)(A)(ii)  ' 

(36)-(37)  [Reserved] 

Part  V:  Rail  Atiandonment  or  Discontmuarce  of  Transportation  Services  Proceedings: 
(38) 

(i)  An  application  for  authority  to  at)andon  all  or  a  portion  of  a  line  of  railroad  or  discontinue  operation  thereof  filed  by  a 
railroad  (except  applications  filed  by  Consolidated  Rail  Corporation  pursuant  to  the  North  East  Rail  Service  Act  [Subtitle 

E  of  Title  XI  of  Pub.  L.  97-35],  bankrupt  railroads,  or  exempt  abandonments  under  49  CFR  1 152.50)  

(ii)  Notice  of  an  exempt  abandonments  or  discontinuances  under  49  CFR  11 52.50  

(iii)  A  petition  for  exemption  under  49  U.S.C.  10505 

(39)  An  applki^'tion  for  authority  to  atandon  all  or  a  portion  of  a  line  of  railroad  or  operation  thereof  filed  by  Consolidated  Rail 
Corporation  pursuant  to  North  East  Rail  Service  Act 

(40)  Abandonments  filed  by  bankrupt  railroads.  49  CFR  1152.40 

(41)  (Reserved] 

(42)  A  notk:e  or  petition  to  discontinue  passenger  train  service „ ...... — .^ 


Fee 


S300 

T50 
2.800 


5fr 
200 
300. 

150 

100 

'100 

26 

13 

150 
70 

30 


1 1 ,900 
1.000 


2,300 

1,100 
14.500 

2,400 

50 

250 

300 

300 


3,800 
950 
3,000 
4,600 
2.600 


1 1 .600 
1,900 
3,300 

250 
950 

11,800 


(43)  [Reserved] 

Part  VI:  Rail  Applications  to  Enter  Upon  a  Particular  Financial  Transaction  or  Joint  Arrangement: 

(44)  An  application  for  use  of  terminal  facilities  or  other  applications  under  49  U.S.C  1 1 103 

(45)  An  application  for  ttie  pooling  or  division  of  traffic.  49  U.S.C.  1 1342  

(46)  An  application  for  two  or  more  carriers  to  consolidate  or  merge  their  properties  or  franchises  (or  a  Mrt'thereoQirt^^^ 
corporation  for  ownership,  management,  and  operation  of  the  properties  previously  in  separate  ownershio  49  U  S  C  1 134^ 

(0  Major  transaction ; „ _ _  ^'       •^■^^-      >^>» 

(ii)  Significant  transaction "^Z'^. 

(iii)  Minor  transactiori ^, 1. .!.!!!!»!"  ! , 

(iv)  Notice  of  an  exempt  tranaction  under  49  CFR  1 180.2(d) :!.!.""..:!!!!!!!!!!"!!!; " 

(v)^ Responsive  application  , _..-. ......"."!!!".  - 

(vi)  Petition  for  exemption  under  49  U.S.C.  10505 .....l.!!!!-"."!!"!!!!""""!H"^!; 

(47)  An  application  of  a  non-carrier  to  acquire  control  of  two  or  more  carriers  through  ovvnership  of  stock'  ot 
U.o.Q>.  1 1343 

(i)  Major  transaction ., __ 

(ii)  Significant  transaction _ „... ; !..  L!"!!!!!^!!!!."^!"! 

(iii)  Minor  transaction ....!!!'!;!!!!3™!^l"i! "     

(iv)  A  notice  of  an  exempt  transaction  under  49  CFR  1180.2(d)  .^^^Z^I^^O"''!^"....^Z " 

(v)  Responsive  application  :.. „ ;      !...!!!'.."!!!" 

(vi)  Petition  for  exemption  under  49  U.S.C.  10505  ....',..... ^"  !.""'"":""■"""""""!" '. 

-  (48)  An  application  to  acquire  trackage  rights  over,  joint  ownership  in.  or  joinl'use'of  an^raiiroad  liriesowried  and' ooe^^ 
by  any  other  carrier  and  terminals  incidental  thereto.  49  U.S.C.  1 1343 

(i)  Major  transaction  _ ^ ....... 

(ii)  Significant  transaction „ ...; 7... .."'^"'""'"''':. " 

(iii)  Minor  transaction .....' "      "^^'Z"^^^^^^^^' ^. 

'  (iv)  Notice  of  an  exempt  transaction  under  49  CFR  ri80.2(d)  I.'."."I!"".!."!"":."!!!"!!""" 

(v)  Responsive  application  ""...."! 

(vi)  Petition  for  exemption  under  49  U.S.C.  ^0505 L..!""''''"'!'''!'."''"'!"    .  ! 

(49)  An  application  of  a  carrier  or  carriers  to  purchase,  lease  or  contract  to  operate  the  properties  of  another  or  to  w;ouire 
control  of  another  by  purchase  of  stock  or  otherwise.  49  U.S.C.  1 1343  ' 

(i)  Major  transaction  ., -. ; 

(ii)  Significant  transaction !!."..."!"!!!!!.!!." 

(iii)  Minor  transaction ;. ; _  ._        .'."'Z'''^. 

(iv)  Notice  of  an  exempt  transaction  under  49  CFR  1180.2(d)  ".'.'Z'Z'ZZ"Z''Z 

(v)  Responsive  applk:ation  ...!..!!.!"".!!!.."!"!!!!!!.. 

(vi)  Petition  for  exemption  under  49  U.S.C.  10505 '."'!"!"!!!"^!!1!!!. !!!"!!!"!!!!!! !! 

(50)  An  applk:ation  for  a  determination  of  fact  of  competition.  49  U.S.C.  11321  (a)(2)  or  (b)  ."!!!"'!"!!"'!!!"!"! 

(51)  An  application  for  approval  of  a  rait  rate  association  agreement.  49  U.S.C.  10706  '''Z'^Z'Z". 

(52)  An  applk^ation  for  approval  of  an  amendment  to  a  rail  rate  association  agreement.  49  U.S.C.  10706 

(i)  Significant  amendment  ' 

(ii)  Minor  amendment  ' 

(53)  An  application  for  authority  to  hold  a  position  as  officer  or  director  49  U  S  C 
(54) 

(i)  An  application  to  issue  securities;  an  application  to  assume  obligation  or  liability  m  respect  to  securities  of  another  an 
application  or  petition  for  modification  of  an  outstanding  authorization;  or  an  application  for  competitive  bidding  require- 
ments of  Ex  Parte  No.  158,  under  49  CFR  part  1175  and  49  U.S.C.  11301 

(li)  Notice  of  an  exempt  transaction  under  49  CFR  part  1 175 

(55)  A  petition  for  exemption  under  49  U.S.C.  10505  (other  than  a  rulemaking)  filed  by  rail  ca^iersnoU^en)^se  covered 

(56)-(59)  [Reserved]  '^ 

Part  VII:  Formal  Proceedings: 

(60)  A  complaint  alleging  unlawful  rates  or  practices  of  carriers,  property  brokers,  or  freight  fonwarders  of  household  goods 

(61)  A  complaint  seeking  or  a  petition  requesting  institution  of  an  investigation  seeking  the  prescription  or  division  of  joint 
rates,  fares,  or  charges.  49  U.S.C.  10705(f)(1)(A)  

(62)  A  petition  for  declaratory  order: 

(i)  A  petition  for  declaratory  order  involving  dispute  over  an  existing  rate  or  practice  which  is  comparable  to  a  complaint 

proceeding  

(ii)  All  other  petitions  for  declaratory  order  ." ..'''''Z''''"'''Z''Z'"". 

(63)  Requests  for  nationwide  and  regional  collectively  filed  general  rate  increases  and  major  rate  restructures  accompanied 
by  supporting  cost  and  financial  information  justifying  ttie  increases 

(64)  A  petition  for  exemption  from  filing  tariffs  by  bus  carriers !.!!"!"!!!."."^!!!!!."!!!!!!!!!' 

(65)  An  application  tor  shipper  antitrust  immunity.  49  U.S.C.  10706(a)(5)(A) ...'.. ..'.."'""""".""".".!"!""."'"' 

(66)  Petition  for  review  of  state  regulation  of  intrastate  rates,  rules,  or  practices  filed  by  interstate  rail  carriers.  49  U.S.C. 
1 1501  .' 

(67)  Petition  for  review  of  state  regulation  of  intrastate  rates,  rules,  or  practices  filed  by  interstate  bus  carriers.  49  U.S.C. 
1 1501   

(68)-(71)  [Reserved]  '  " 

Part  VIII:  Informal  Proceedings: 

(72)  An  application  for  authority  to  establish  released  value  rates  or  ratings  under  49  U.S.C.  10730  (except  that  no  fee  will  be 
assessed  for  applications  seeking  such  authority  in  connection  with  reduced  rates  established  to  relieve  distress  caused  by 
drought  or  other  natural  disaster)  

(73)  An  application  for  special  permission  for  short  notice  or  the  waiver  ot  other  tariff  publishing  requirements  .'."!!!"!1"!1!!!!!!!!^ 
(74) 

(i)  The  filing  of  tariffs,  rate  schedules,  contracts,  and/or  contract  summanes,  including  supplements  

(ii)  Tariffs  transmitted  by  fax  ., ., 


Fee 


11322 


9.900 
5.400 


195.200 

39,000 

3.200 

900 

3.200 

3,625 


195.200 

39.000 

3.200 

700 

3.200 

3,625 


195.200 

39.000 

3.200 

650 

3.200 

3.625 


195.200 

39,000 

3.200 

760 

3.200 

3.625 

39,000 

36.700 

6.800 

50 

400 


1.700 
150 

1.625 


1.000 
4.600 

1.000 
1.300 

8.100 

250 

3,700 

1.000 

2,300 


650 
60 

'13 
•1 
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Type  of  proceeding 

(75) 

(i)  Special  docket  applications  from  rail  and  water  carriers  (involving  sums  of  more  ttian  S25.000) 

(ii)  Special  docket  application  involving  sums  of  S25.000  or  less .". -- 

(76)  Informal  complaint  about  rail  rate  application ....r.„ 

(77) 

(i)  An  application  for  original  qualification  as  self-insurer  for  txxSly  injury  and  property  damage  insurance  (BI&PD)  

(ii)  An  application  for  original  qualification  as  self-insurer  for  cargo  insurance 

(78)  A  service  fee  for  insurer,  surety,  or  self-insurer  accepted  certificate  of  insurance,  surety  bond,  or  other  instrument  sutxnit- 
ted  in  lieu  of  a  broker  surety  biorKJ  i — • 

(79)  A  petition  for  waiver  of  any  provision  of  the  lease  and  interchange  regulations.  49  CFR  Part-1057 ._. „ 

(80)  A  petition  for  reinstatement  of  revoked  operating  authority -- > 

(8l)-<82)[Resen/ed]  .... 

(83)  Petition  for  reinstatement  of  dismissed  operating  rights  application .„ .,..,.....:. „ 

(84)  Filing  of  documents  for  recordation.  49  U.S.C- 11303  and  49  CFR  1 177.3(c) ->.....,. 

(85)  Valuations  of  railroad  lines  in  conjunction  with  purchase  offers  or  sutKidies  in  abandonment  proceedings „ 

(86)  Infofmation  opinions  atiout  rate  applications  (all  modes) „ - •- '- 

(87) 

(i)  A  railroad  accounting  interpretation ".: • ._- 

(ii)  A  motor  carrier  accounting  interpretation  ^ _ ^ » 

(88)  An  operatkinal  interpretation ." , ,: ■■■■■^- .- :—.•-■ 

{89)-<95)  (Reserved)  „- 

Part  IX:  Services-.  - 

(96)  Messenger  delivery  of  decision  to  a  railroad  carner'sWashington.  DC.  agent .-^ ■ 

(97)  Request  for  service  or  pleading  list  for  proceedings 

(98)  Request  for  copies  of  the  1%  carload  waytwll  sample  ..: 

(99)  Verifteation  of  surcharge  level  pursuant  to  Ex  Parte  No.  389.  Procedures  for  Requesting  Rati  Variable  Cost  &  Revenue 
Determination  for  Joint  Rates  Subiject  to  Surcharge  or  Cancellation  .; :. .^ ............:..... 

(100)  ~  ,  •, 

(i)  Application  fee  for  Interstate  Comrrierce  Commission  Practitioners'  Exam , 

(ii)  Practitioners"  Exam  Information  Package • ■ -"- 

(101)  Uniform  Railroad  Cost  System  (URCS)  software  and  information 

(i)  Initial  PC  version  URCS  Phase  111  software  program  and  manual 

(ii)  Updated  URCS  PC  version  Phase  III  cost  file,  if  diskette  provided  by  requestor  _ 

(iii)  Updated  URCS  PC  version  Phase  III  cost  file,  it  diskette  provided  t)y  ttie  Commission : 

(iv)  Putdic  requests  for  Source  Codes  to  the  PC  version  URCS  Phase  III - 

(v)  PC  version  or  mainframe  version  URCS  Phase  II  ; — '• — 

(vi)  PC  verskxi  or  mainframe  version  Updated  Phase  II  databases ~ 

(vii)  Public  requests  for  Source  Codes  to  PC  version  URCS  Phase  II - •.-• 

(102)  Faxed  copies  of  operating  authority  to  applkants  or  then  representatives  wtx)  did  not  receive  a  served  copy  

'  Per  series  trarvsmitted. 

'  Per  page. 

'  Per  accepted  certificate  or  other  instrument  in  lieu  of  a  broker  surety  tXMxJ. 

*  Per  docurnent.  -  "  .  . 

5  Per  delivery. 

6  Per  list 

'  Per  niovenent  verified.  _ 


Fee 


80 

40 

300 

3,900 
400 

310 

400 
70 

'400- 

421 

i.500 
50 

600 
150 
750 


516 
612 

150 
722 

.    100 
25 

25 
5 

10 

500 

200 

25 

1.000 

5 


Magnuson  Fishery'  Conservation  and 
Management  Act  (16  U.S.C.  1801  et 
seq.).  Fishing  by  U.S.  vessels  is 
governed  by  regulations  implementing 
,  the  FMP  at  50  CFR  part  678. 

Section  678.23(b)(3)  of  the  regulations 
provides  for  two  semiannual  quotas  of 
large  coastal  sharks  to  be  harvested  in  or 
from  the  Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea,  by  owners  or  operators 
of  vessels  permitted.under  §  678.4.  The 
adjusted  second  semiannual  quota  of 
1,318  metric  tons  (mt)  is  available  for 
han'est  from  July  1  through  December 
31, 1994. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),is  required 
under  §  678.24  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statisticsrto  determine  when  the 
catch-of  sharks  in  or  from  the  Western 
■North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea,  will 
equal  any  quota  under  §  678.23lb). 
When  shark  harvests  reach,  or  are 
projected  to  reach,  a  quota  established 
under  §  678.23(b),  the  AA  is  further 
required  uiider  §  678.24  to  close  the 
fishery.  ■ 

The  AA  had  determined,  based  on  the 
best  available  data  on  reported  catch 
and  projections  of  future  landings,  that 
the  semiannual  quota  for  large  coastal 
sharks  in  or  from  the  Western  North 
Atlantic  Ocean,  including  the  Gulf  of 


Mexico  and  Caribbean  Sea,  for  the 
period  July  1  through  December  31, 
1994,  would  be  attained  by  August  10. 
1994.  Therefore,  a  closure  notice  was 
published  in  the  Federal  Register  on 
August  1,  1994  (59  FR  38943),  to  take 
effect  August  10,  1994. 

Upon  further  analysis  of  the  landihgs 
data,  including  new  information  that 
became  available  since  announcement 
of  the  closure  date,  the  AA  has 
determined  that  656.95  mt  of  the  1,318 
mt  quota  for  the  large  coastal  shark 
fishery  remain  unharvested.  Therefore, 
theclosureof  August  10,  1994,  is 
rescinded  effective  September  1,  to 
allow  an  opportunity  for  shark 
fishermen  to  take  their  full  allocation. 
The  effective  date  of  rescission  has  been 
established  at  September  1,  1994,  in 
response  to  industry's  request  for 
sufficient  advance  notice  of  the 
reopening  of  the  large  coastal  shark 
fishery. 

The  daily  landing  rates  obtained  from 
the  revised  estimates  indicate  that  the 
remaining  quota  in  the  large  coastal 
shark  fishery  could  be  harvested  within 
40  days.  Therefore,  it  is  projected  that 
the  available  quota  will4)e  taken  by 
October  10,  1994,  and  for  ve.ssels  issued 
a  permit  under  §678.4,  possession  of 
large  coastal  sharks  from  the 
management  unit  will  be  prohibited  as 
of  0001  hours  on  October  1 1 .  1994.  The 


AA  is  announcing  this  closure  date  in 
advance  in  response  to  industry's 
request  for  sufficient  advance  notice  of 
the  closure  of  the  large  coastal  shark 
fishery. 

During  the  closure,  for  vessels  issued 
a  permit  under  §678.4,  possession  of 
large  coastal  sharks  from  the 
management  unit  is  prohibited.  un!e.ss 
the  vessel  is  operating  as  a  charter 
vessel  or  headboat,  in  which  case  the 
vessel  limit  per  trip  is  four  large  coastal 
sharks.  However,  the  sale,  purchase, 
trade,  or  barter  or  attempted  sale, 
purchase,  trade,  or  barter  of  carcasses 
and/or  fins  of  large  coastal  sharks 
harvested  by  a  person  aboard  a  vessel 
that  has  been  issued  a  permit  under 
§678.4  is  prohibited,  except  for  those 
that  were  harvested,  off-loaded,  and 
sold,  traded,  or  bartered  prior  to  October 
10,  1994,  and  were  held  in  storage  by  a 
dealer  or  processor. 

Classification 

This  action  is  taken  under  50  CFR 
part  678  and  is  exempt  from  OMB 
review  under  E.O.  12866. 

Dated:  August  24.  1994. 
David  S.  Crcstin, 
Acting  Director.  Office  of  Fisheries 
Conxerx'otion  and  Sfanagement.  Xational 
Marine  Fisheries  Service. 
IFR  Doc.  94-21299  Filed  8-24-94:  4:07  pnil 
BILLING  CODE  351(«2-F 


4.  Section  1002.3  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1002.3    Updating  user  fees. 

(a)  Update.  Each  fee  established  in 
this  part  shall  be  updated  in  accordance 
with  this  section  at  least  once  a  year. 
However,  any  fee  may  be  updated  more 
than  once  a  year,  if  the  Commission 
finds  that  an  additional  update  is 
necessary. 
•        *        •        •        • 

IFR  Doc.  94-21336  Filed  &-29-94:  8:45  am] 
BILLINC  CO06  703«-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphfeiic 
Administration 

50  CFR  Part  678 

[Docket  No.  92040^-3047:  t.D.  0822940] 

Atlantic  Shark  Fisheries;  Large  Coastal 
Shar)(s 

AGENCV:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Rescission  of  closure:  closure. 

summary:  NMFS  rescinds  the  closure  of 
the  fishery  for  Urge  coastal  sharks 
conducted  in  the  Atlantic  Ocean.  Gulf  of 
Mexico  and  Caribbean  Sea.  Rescission 
of  the  closure  of  this  fishery  is  necessary 
because  new  information  indicates  that 
the  second  semiannual  quota  for  large 


coastal  sharks  has  not  been  taken.  Based 
on  revised  estimates  of  landings  and 
projected  catches,  a  new  closure  date  is 
established. 

EFFECTIVE  DATE:  The  closure  of  August 
10.  1994,  is  rescinded  effective  at  0000 
hours,  local  time.  September  1. 1994. 
The  fishery  for  large  coastal  sharks  is 
reopened  effective  0001  hours  local  time 
September  1, 1994.  through  October  10. 
1994.  The  closure  will  be  effective  from 
0001  hours,  local  time.  October  11. 
1994,  through  December  31.  1994. 

FOfl  FURTHER  INFORMATtON  CONTACT:  C. 
Michael  Bailey,  301-713-2347;  Michael 
Justen,  813-570-5305:  or  Kevin  B. 
Foster,  508-281-9260. 

SUPPLEMENTARY  INFOftMATION:  The 
Atlantic  shark  fishery  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  (FMP)  for 
Atlantic  Sharks  under  authority  of  the 


JMI 


\ 
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Federal  Roister 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  oi  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  fo  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1210 
RIN:  0581-AB21 
[FV-93-706PR-AJ 

Watermelon  Research  and  Promotion 
Plan;  Proposed  Amendments  to  the 
Plan.  Rules  and  Regulations,  and 
Rules  of  Practice  for  Petitions;  Order 
Directing  That  a  Referend-jm  be 
Conducted 

agency:  Agricultural  Marketing  Service. 

USDA.       " 

ACTION:  Proposed  rule  and  referendum 

order. 

SUMMARY:  This  proposed  rule  would 
amend  the  Watermelon  Research  and 
Promotion  Plan  (Plan)  to  exempt  from 
assessments  producers  with  less  than  10 
acres  of  watermelons  rather  than  5  acres 
and  importers  of  less  than  150,000 
pounds,  cover  all  50  States  by  the  Plan, 
and  revise  the  criteria  for  determining 
the  eligibility  of  producers  to  serve  on 
t)ie  Board.  In  addition,  conforming 
changes  would  be  made  to  the  rules  and 
regulations  issued  under  the  Plan  and 
the  rules  of  practice  for  petitions. 
Furthermore,  the  Department  is 
announcing  that  a  referendum  will  be 
c:onducted  among  eligible  producers", 
handlers,  and  importers  to  determine 
whether  they  favor  the  elimination  of 
refunds  of  assessments  and  (2)  whether' 
"  they  favor  the  assessment  of  watermelon 
imports  and  the  addition  of-importer 
members  to  the  National  Watermefon 
Promotion  Board  (Board). 
DATES;  In  order  to  be  eligible  to  vote, 
watermelon  producers,  handlers,  and 
importers  must  have  produced,  handled 
or  imported  watermelonsduring  the 
jperiod  from  January  1,  1993.  to 
December  31, 1993  (representative 
period).  The  referendum  will  be 
conducted  from  November  1  through 
November  30.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  N.  Jimenez.'flesearch  and 


Promotion  Branch,  Fruit  and  V'egetable 
Division.  AMS.  USDA,  P.O.  Box  9645B, 
Room  2535-S,  Washington,  DC  20090- 
64.^>6;  telephone  (202)  720-9916. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  amend  Jie 
Watermelon  Research  and  Promotion 
Plan  [7  CFR  1210J.  hereinafter  referred 
as  the  Plan.  The  Plan  is  effective  under 
the  Watermelon  Research  and 
Promotion  Act.  as  amended  by  the 
Watermelon  Research  and  Promotion 
Improvement  Act  of  1993  (7  U.S.C. 
4901-4916),  hereinafter  referred  to  as 
t)ie  Act. 

This  rule  has  been  determined  to  be 
uot  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  It  is  not  intended  to  have    - 
retroactive  effect.  This  rule  would  not 
preempt  any  Stale  or  local  laws, 
regulations,  or  policies,  unless  they  .. 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
^  1650  of  the  Act.  a  person  subject  tolhe 
Plan  may  file  a  petition  with  the 
.Secretary  stating  that  the  Plan  or  aihj' 
provision  of  the  Plan,  or  any  obligation 
imposed  in  connection  with  the  Plan,  is 
not  in  accordance  with  law  and 
requesting  a  modification  of  the  Plan  or 
on  exemption  from  the  Plan.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  such 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  a  person  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
revitrw  the  Secretary's  ruling  on  the 
petition,  if  acomplaint  for  that  purpose 
is  filed  within  20  days^after  the  date  of 
the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  iri 
the  Regulatory  Flexibility  Ac4  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


thatsmajl  businesses-will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  750 
watermelori  handlers  and  5.000 
watermelon  producers  in  the  contiguous 
48  States  of  the  United  States  who  are 
subject  to  thePlan.  There  are 
approximately  140'importers  of 
watermelons.  Small  agricultural  service 
firms  are  defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$5  million  and  small  agricultural 
producers  are  defined  as  those  having 
annuaf  receipts  of  less  than  $500,000. 
The  majority  of  watermelon  handlers, 
producers,  and  importers  may  be 
classified  aS  small  entities. 

The  changes  in  the  Plan,  rules  and 
regulations,  and  rules  of  practice  for 
petitions  reflect  amendments  to  the  Act 
The  overall  economic-impact  of  these 
proposed  changes  is  not  expected  to  be 
significant.  Including  all  50  States  and 
the  District  of  Columbia  under  the  Plan 
will  have  little  impact.  The  producer 
exemption  from  assessrhents  would  be 
increased  from  5  acres  to  10  acres.  This 
change  would  benefit  small  producers 
because  it  would  increase  the 
exemption  level,  and  small  producers 
would  not  have  to  pay  the  assessment. 
The  eligibility  criteria  for  determining  if 
a  person  is  a  handler  or  a  producer 
would  not  have  any  economic  impact. 
The  elimination  of  refunds  may  have 
some  impact  on  a  small  amount  of 
producers  and  handlers  who  are 
currently  entitled  to  refunds.  There  will 
also  be  a  new  burden  on  importers 
caused  by  the  assessment  of  imparts. 
but  importers  are  currently  ben<;iiling 
from  the  activities  which  promote 
watermelons  without  paying 
assessments.  The  research  and 
promotion  program  is  expected  to 
continue  to  benefit  producers,  handlers, 
and  importers  subject  to  the  Plan  by 
expanding  and  maintaining  new  and 
existing  markets.  Accordingly,  the 
Administrator  of  AMS  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  et:onomic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  HoU.S.C. 
chapter  35),  the  information  collection 
requirements  contained  in  the  Plan  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 


assigned  OMB  number  0581-0093. 
There  would  be  a  new  reporting  burden 
on  importers  but  the  burden  has  been 
already  approved  by  the  OMB  and 
assigned  OMB  control  number  0581-  - 
0093.  This  action  adds  no  additional 
reporting  burden.  It  has  been  estimated 
that  it  will  take  an  average  of  10  minutes 
for  each  producer,  handler,  and 
importer  of  watermelons  to  participate 
in  the  voluntary  referendum  balloting. 

Background 

Under  the  Plan,  the  National 
Watermelon  Promotion  Board  (Board) 
admini.sters  a  nationally  coordinated 
program  of  research,  development, 
advertising,  and  promotion  designed  to 
strengthen  the  watermelon's  position  in 
the  market  place  and  to  establish, 
maintain,  and  expand  markets  for 
domestic  watermelons.  This  program  is 
financed  by  assessments  on  all 
producers,  except  those  persons 
engaged  in  the  growing  of  less  than  five 
arjes  of  watermelons,  and  handlers  of 
watermelons.  The  Plan  specifies  that 
handlers  are  responsible  for  collecting 
and  submitting  both  the  producer  and 
handler  assessments  to  the  Board, 
reporting  their  handling  of  watermelons, 
and  maintaining  records  necessarv'  to 
verify  their  reporting. 

U.S.  production  of  walennelons  is- 
estimated  through  the  use  of  U.S. 
.shipment  statistics.  Shipments  of  U.S.- 
produced  watermelons  totaled  about 
1,895.6  million  pounds  in  1993,  7 
percent  less  than  in  1992.  Imports  of 
watermelons  in  1993  totalled  343.5 
million  pounds,  an  increase  of  12 
percent.  Therefore,  domestic  production 
is  about  six  times  as  great  as  the  volume 
of  imports. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  April  14,  1994  [59 
FR  1773^ij.  The  rule  published  in  April 
conttiincd  the  proposed  amendments  1o 
the  Plan,  rules  and  regulations,  rules  of 
prartir^  for  petitions,  and  referendum 
procedures.  In  order  to  have  the 
referendum  procedures  in  plac-e  for  the 
referendum,  the  Department  decided  fo 
separately  make  final  the  referendum 
procedures.  Therefore,  this  proposed 
rule  contains  the  profwsed  an)endmenls 
to  the  Plan,  niies  and  regulations,  and 
rules  of  practice  for  peU'tions.  A  final 
rule  published  separately  in  this  issue  of 
the  Federal  Register  contains  the 
referendum  procedures  which  will  b»'' 
used  in  the  referendum. 

The  deadline  for  comments  on  the 
proposed  amendments  published  on 
April  14  was  May  16,  1994;  Twenty-one 
cx)mments  were  received. 

Eighteen  comments  related  to  this 
proposed  rule.  Sixteen  commentors 
stated  their  support  of  the  projiosfd 
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amendments  to  the  Plan.  They  stated 
that  per  capita  consumption  of 
watermelons  is  on  the  increase  again 
and  that  the  National  Watermelon 
Promotion  Board  (Board)  has  achieved 
many  successes. 

Two  commentors  stated  that  they  are 
not  in  favor  of  the  Plan  and  that  they 
were  not  aware  that  a  refund  provision 
was  available. 

A  referendum  was  conducted  in  1989 
to  determine  if  majority  of  watermelon 
growers  and  handlers  favored  the 
passage  of  an  industry  funded  research 
and  promotion  program  for 
watermelons.  The  Plan  is  intended  to 
collect  assessments  for  research  and 
promotion  of  watermelons.  Currently, 
any  individual  not  favoring  the  program 
can  request  a  refund  of  the  assessments 
paid  by  that  individual.  Procedures  to 
request  a  refund  of  assessments  are 
explained  in  the  Plan. 

The  amendments  to  the  Act  authorize 
an  assessment  on  watermelons  imported 
into  the  United  States  by  importers,  and 
the  addition  of  importer  members  to  the 
Board  if  approved  by  watermelon 
producers,  handlers,  and  importers  in  a 
referendum.  Watermelon  imports  enter 
the  country  primarily  during  the  winter 
season.  Imports  of  watermelons  in  1993 
totalled  343.5  milUon  pounds.  The 
assessment  rate  for  imports  would  be 
the  combined  total  assessment  rate  paid 
by  producers  and  handlers  of  domestic 
watermelons.  The  current  assessment 
rate  for  producers  is  2  cents  per 
hundredweight  and  for  handlers  is  2 
cents  per  hundredweight.  The  combined 
assessment  rate  for  importers,  therefore, 
would  be  4  cents  per  hundredweight. 
.A.ssessments  vnll  be  paid  at  the  time  the 
watermelons  enter  the  countr}'.  The 
collection  of  assessments  on  imported 
watermelons  will  be  expected  to 
generate  an  additional  $137,400  per  year 
in  revenue  to  the  Board.  In  order  to 
make  these  changes,  this  rule  will 
amend  §§  1210.305,  1210.320.  1210.321, 
1210.328,  1210.341.  1210.350,  1210.351, 
1210.352,  1210.363.  and  1210364  of  the 
Plan,  §§1210.402  and  1210.405  of  the 
nomination  procedures;  and 
§§1210.515,1210.518.1210.519. 
1210  521,  1210.530, 1210.531.  and 
1210.532  eflhc  rules  and  regulations.  In 
addition,  a  new  §  1210.314  will  he 
added  to  the  Plan. 

To  facilitate  the  collection  uf 
assessments  on  imported  watermelons, 
the  Secretary  proposes  that  the  United 
States  Customs  Serv  ice  of  the 
Department  of  the  Treasury  be 
designated  as  the  collecting  agency  fof 
assessments  levied  on  such  imports. 
Other  commodity  research  and 
promotion  programs  utilize  the  Customs 
Service  as  a  means  of  f:ollecting 


assessments  on  imported  products,  and 
the  Customs  Service  is  agreeable  to 
collecting  these  watermelon 
assessments.  An  agreement  between  thr 
USDA  and  the  Customs  Service  would 
be  entered  into  to  implement  this 
action.  In  order  to  make  this  changes, 
this  rule  would  amend  §  1210.518  of  thr- 
Rules  and  Regulations. 

The  importer  representation  on  thi; 
Board  would  be  proportionate  to  the 
percentage  of  assessments  paid  by 
importers  to  the  Board,  except  that  tl 
least  one  representative  of  importers 
would  serve  on  the  Board  if  importers 
are  subject  to  the  Plan.  This 
representation  would  enable  importers 
to  participate  in  developing  the  Board's 
programs,  plans,  and  projects,  and 
express  their  views  and  concerns  on 
how  Board  funds  are  used  if  imports  are 
assessed  under  the  Plan,  hnporters 
would, nominate  individuals  to  serve  as 
importer.members  on  the  Board,  and  as 
required  for  other  members  of  the 
Board,  two  nominees  would  be 
submitted  to  the  Secretary  for  each 
vacancy.  The  Act  requires  the  number  of 
Importers  members  to  be  proportionate 
to  the  assessments  paid  by  importe.-^. 
However,  it  is  necessary  to  calculate  the 
number  of  initial  importer  members  on 
the  volume  of  imports  because  imports 
are  not  currently  being  assessed.  There 
are  currently  14  producers  and  14 
handlers  on  the  Board.  This  is  the 
equivalent  of  one  domestic  industry 
member  for  every  67.7  million  pounds, 
of  domestic  production.  Based  on  the 
average  annual  volume  of  imports 
during  the  last  3-year  period  (323  1 
hundredweight),  four  importers  would 
be  added  to  the  current  Board.  In  order 
to  make  this  change,  this  rule  would 
amend  §§  1210.320. 1210.321.  and 
1210.401. 

The  Act  provides  for  the  elimination 
of  refunds  of  assessments  if  the 
producers,  handlers,  and  importers  vote 
to  eliminate  refunds.  The  refund 
provision  has  been  in  effect  since  the 
beginning  of  the  program.  Refunds  have 
been  increasing  every  year  from  9 
percent  in  1990  to  almost  29  perren!  in 
1993.  If  the  refund  provision  is 
eliminated,  it  would  provide  the  Board 
with  an  estimated  additional  $250,000 
per  year  for  research  and  promotion 
activities.  In  order  to  make  this  change, 
this  rule  would  amend  §§  1210.343  and 
1210.520. 

If  the  refund  provision  remains  in  ihf 
Plan,  and  importers  are  subject  to  the 
Plan,  then  importers  would  be  entitled 
fo  a  refund  of  all  assessments  paid  on 
watermelons  imported  into  the  l'nif«»d 
.States. 

The  Act  incrp.ases  the  acreage  for 
exempt  producers  from  "less  than  5 
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acres"  to  "less  than  10  acres"  of 
watermelons.  Importers  of  less  than 
150,000  pounds  of  watermelons  per  year 
would  be  entitled  to  apply  for  a  refund 
which  would  be  the  producer 
equivalent  of  the  import  assessments. 
The  150,000-poimd  exemption  level  for 
importers  is  the  level  determined  to  be 
equivalent  to  10  acres  of  watermelons 
for  domestic  producers.  In  addition,  the 
Act  provides  that  the  Board  has  the 
authority  to  establish  rules  for 
producers  to  certify  whether  they  are 
exempt  from  the  assessments.  In  order 
to  make  these  changes,  this  rule  would 
amend  §§1210.341. 1210.342, 1210.518, 
and  1210.521. 

The  Act  also  increases  applicability  of 
the  law  from  the  48  contiguous  States  to 
the  50  States  and  the  District  of 
Columbia.  This  amendment  would 
expand  the  Plan  to  cover  producers, 
handlers,  and  importers  in  Hawaii, 
Alaska,  and  the  District  of  Columbia.  In 
order  to  make  these  changes,  this  rule 
would  amend  §  1210.305  and  would 
add  a  new  §1210.315. 

Section  1647(f)  of  the  Act  permits 
changes  in  the  assessment  rate  through 
notice  and  comment  rulemaking.  No 
change  to  the  Plan  is  necessary  to 
implement  this  amendment  to  the  Act 
because  §  1210.341  of  the  Plan  states 
that  assessment  rates  shall  be  fixed  by 
the  Secretary  in  accordance  with  section 
1647(flofthe  Act. 

The  Act  provides  that  a  producer  is 
eligible  to  serve  on  the  Board  as  a 
representative  of  handlers  (1 )  if  a 
producer  purchases  watermelons  from 
other  producers  in  a  combined  total 
volume  that  is  equal  to  25  percent  or 
more  of  the  producer's  own  production 
or  (2)  if  the  combined  total  volume  of 
watermelons  handled  by  the  producer 
from  the  producer's  own  production 
and  purchases  from  other  producer's 
production  is  more  than  50  percent  of 
the  producer's  own  production.  This 
provision  facilitates  the  eligibility  of 
producers  and  handlers  to  serve  on  the 
Board  as  representatives  of  their  specific 
group.  In  order  to  make  these  changes, 
this  rule  would  amend  §§  1210.321. 
1210.363, 1210.368,  and  1210.402. 

The  Act  also  provides  that  all  future 
promulgation  and  amendment  referenda 
do  not  have  to  be  conducted  at 
~  Extension  Service  county  offices.  This 
procedure  proved  to  be  expensive  and 
difficult  to  administer.  The  Act  would 
now  allow  referenda  to  be  conducted  by 
mail  ballot  which  would  reduce  the 
costs  involved  in  conducting  referenda 
and  facilitate  a  more  timely  tabulation 
of  the  results.  In  order  to  make  this 
change,  this  rule  would  amend 
§1210.363. 


In  addition,  the  Act  changes  the 
criteria  for  determining  the  outcome  of 
referenda.  The  Act  previously  provided 
that  the  Plan  should  not  be  effective 
unless  approved  by  not  less  than  two- 
thirds  of  the  producers  and  handlers 
voting  in  the  referendum,  or  producers 
and  handlers  of  not  less  than  two-thirds 
of  the  watermelons  produced  and 
handled  during  the  representative 
period  by  producers  and  handlers 
voting  in  the  referendum,  and  by  not 
less  than  a  majority  of  the  producers 
and  a  majority  of  the  handlers  voting  in 
the  referendum.  The  Act  now  specifies 
that  the  determination  of  the  results  of 
a  referendum  should  be  on  the  basis  of 
a  simple  majority  of  the  producers, 
handlers,  and,  if  covered  by  the  Plan, 
importers  voting  in  the  referendum.  In 
order  to  make  this  change,  this  rule 
would  amend  §  1210.363. 

Furthermore,  §  1210.252  would  be 
revised  to  correct  a  wording  error  made 
during  the  promulgation  of  the  Plan  and 
§  1210.322  would  be  revised  to  delete 
obsolete  language. 

In  addition,  §  1210.325  would  be 
changed  to  reflect  a  change  in  the 
number  of  Board  members  that 
constitute  a  majority.  This  revision 
would  reflect  the  addition  of  importer 
members  to  the  Board. 

Section  1210.505  would  be  amended 
to  reflect  the  fact  that  the  Department 
issues  user  fee  bills  to  the  Board 
monthly  rather  than  quarterly. 

In  addition,  miscellaneous 
conforming  changes  would  be  made  to 
§§1210.251.  1210.302.  1210.328. 
1210.340.  and  1210.362. 

Minor  changes  are  made  in  this  final 
rule  for  the  purpose  of  clarity. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  among  watermelon 
producers,  handlers,  and  importers  to 
determine  whether  they  favor:  (1) 
eliminating  the  provisions  for 
assessment  refunds  and  (2) 
implementing  assessments  on  imported 
watermelons  and  adding  importer 
members  to  the  Board. 

The  referendum  shall  be  conducted 
from  November  1  to  November  30,  1994. 
Ballots  will  be  mailed  to  all  known 
eligible  watermelon  producers, 
hjuidlers,  and  importers  on  or  before 
November  1, 1994.  Eligible  voters  that 
do  not  receive  a  ballot  by  mail  should 
call  the  Department's  office  in 
Washington,  D.C.  in  order  to  receive  a 
ballot.  A  toll  free  number  will  be 
available  to  request  a  ballot.  All  ballots 
will  be  subject  to  verification.  Ballots 
must  be  received  by  the  referendum 
agents  no  later  than  November  30. 1994. 
to  be  counted. 


Sonia  N.  Jimenez  and  Martha  B. 
Ransom.  Research  and  Promotion 
Branch.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  P.O. 
Box  96456,  U.S.  Department  of 
Agricultiu^.  Washington,  DC.  20090- 
6456,  are  designated  as  the  referendum 
agents  of  the  Secretary  of  Agriculture  to 
conduct  this  referendum.  The  Procedure 
foe  the  Conduct  of  Referenda  in 
Connection  with  the  Watermelon 
Research  and  Promotion  Plan.  7  CFR 
1210.200-1210.207.  whieh  is  being      " 
published  separately,  shall  be  used  to  - 
conduct  the  referendum. 

List  of  Subjects  in  7  CFR  Part  1210 

Agricultural  promotion.  Agricultural 
research.  Market  development. 
Reporting  and  recordkeeping 
requirements.  Watermelons. 

For  the  reasons^set  forth  in  the 
preamble.  Part  1210,  Chapter  XI  of  Title 
7  is  proposed  to  be  amended  as  follows: 

PART  12ia-WATERMEL0N 
RESEARCH  AND  PROMOTION 

1.  The  authority  citation  for  7  CFR 
Part  1210  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4901^916. 

Subpart— Rules  of  Practice  Governing 
Proceedings  on  Petitions  To  Modify  or 
To  Be  Exempted  From  Plans 

§1210.251    [Amended] 

2.  In  §  1210.251,  paragraph  (a)  is 
amended  by  removing  ";"  and  adding  in 
its  place  ".  as  amended;'-'. 

§1210.252    [Amended] 

3.  In  §  1210.252,  paragraph  (b)(3)  is 
amended  by  removing  the  word  "order" 
and  adding  in  its  place  "Plan". 

Subpart— Watermelon  Research  and 
Promotion  Plan 

§1210.302    [Amended] 

4.  Section  1210.302  is  amended  by 
adding  ",  as  amended"  at  the  end  of  the 
sentence. 

5  Section  1210.305  is  revised  to  read 
as  follows:  ' 

§1210.305    Watermelon. 

Watermelon  means  all  varieties  of  the 
Family  Curcubitaceae;  Genus  and 
Species;  Citrullus  tanatus,  popularly  . 
referred  to  as  watermelon  growji  by 
producers  in  the  United  States  or 
imported  into  the  United  States. 

§1210.306    [Amended] 

6.  Section  1210.306  is  amended  by 
removing  the  word  "five"  and  adding  in 
its  place  "10". 

7.  A  new  §  1210.314  is  added  to  read 
as  follows: 


§1210^14    Importer. 

Importer  means  any  person  who 
imports  watermelons  into  the  United 
-   States  as  a  principal  or  as  an  agent, 
broker,  or  consignee  for  any  p>erson  who 
produces  watermelons  outside  of  the 
United  States  for  sale  in  the  United 
States. 

8.  A  new  §  1210.315  is  added  to  read 
as  follows: 

§1210315    United  States. 

United  States  means  each  of  the 
several  Stales  and  the  District  of 
Columbia. 

9.  Section  1210.320  is  amended  by  _ 
revising  paragraph  (a)  and  adding  new 
paragraphs  (d).  (e).  and  (f)  to  read  as 
follows: 

§1210.320    Establtshment  and 
membership. 

(a)  There  is  hereby  established  a 
National  Watermelon  Promotion  Board, 
hereinafter  called  the  "Board."  The 
Board  shall  be  composed  of  producers, 
handlers,  importers,  and  one  public 
representative  appointed  by  the 
Secretary.  An  equal  number  of  producer 
and  handler  representatives  shall  be 
nominated  by  producers  and  handlers 
pursuant  to  §  1210.321.  The  Board  shall 
also  include  one  or  more  representatives 
of  importers,  who  shall  be  nominated  in 
such  manner  as"  may  be  prescribed  by 
the  Secretary.  TTie  public  representative 
•   shall  be  nominated  by  the  Board 
members  in  such  manner  as  ma>  be 
prescribed  by  the  Secretary.  If 
producers,  handlers,  and' importers  fail 
to  select  nominees  for  appointment  to 
the  Board.-the  Secretary  may  appoint 
persons  on  the  basis  of  representation  as 
provided  in  §  1210.324.  If  the  Board 
fails  to  adhere  to  procedures  prescribed 
by  the  Secretary  for  nominating  a  public 
representative,  the  Secretary  shall 
appoint  such  representative. 
•        •        »    .-   •        • 

(d)  Importer  representation  on  the 
Boal-d  shall  be  proportionate  to  the 
percentage  of  assessments  paid  by 
impori  rs  to-the  Board,  except  that  at 
least  one  representative  of  importers 
shall  serv-e  on  the  Board. 

(e)  Not  later  than  5  years  after  the  date 
that  importers  are  subject  to  the  Plan, 
and  every  5  years  thereafter,  the    -    ■. 
Secretarj'  shall  evaluate  the  average 
annual  percentage  of  assessments  paid 
by  importers  during  the  3-year  period 
preceding  the  date  of  the  evaluation  and 
adjust,  to  theextent  practicable,  the 
number  of  importer  representatives  on 
the  Board. 

(0  The  Board  consists  of  14 
producers,  14  handlers,  at  least  one 
importer,  and  one  public  member 
appointed  by  the  Secretary. 


10.  Section  1210.321  is  amended  by 
redesignating  paragraphs  (a),  (b).  and  (c) 
as  (b),  (c),  and  (e)  respectively; 
redesignating  paragraph  (d)  as 
paragraph  (0;  removing  new  paragraph 
(0(1)  and  redesignating  new  paragraphs 
(f)(2)  and  (f)(3)  as  paragraphs  (f)(1)  and 
(f)(2);  revising  new  paragraphs  (b) 
introductory  text,  (b)(1).  (b)(4l.  (c),  (0 
introductory  text,  and  (Hd);  removing  in 
new  paragraph  (c)  the  word  "positions" 
and  adding  in  its  place  the  phj-ase 
"producer  and  handler  positions"j  and 
adding  new  paragraphs  (a)  and  (d)  to 
read  as  follows: 

§  1210321    htomlnatlons  and  selection. 

•  •         •         •         • 

(a)  There  shall  be  two  individuals 
nominated  for  each  vacant  position. 

(b)  The  Board  shall  issue  a  call  for 
nominations  by  February  first  of  each 
year  in  which  an  election  is  to  be  held. 
The  call  shall  include  at  a  minimum. 

.  the  following  information: 

(1)  A  list  of  the  vacancies  and 
qualifications  as  to  producers  and 
handlers  by  district  and  to  importers 
nationally  for  which  nominees  may  be 
submitted. 

(4)  The  date,  time,  and  location  of  any 
next  scheduled  meeting  of  the  Board, 
national  and  State  producer  or  handler 
associations,  importers,  and  district 
conventions,  if  any. 

•  «•••. 

(d)  Nominations  for  importers 
positions  that  become  vacant  may  be 
made  by  mail  ballot,  nomination 
conventions,  or  by  other  means 
prescribed  by  the  Secretary.  The  Board 
shall  provide  notice  of  suti  -vacancies 
and  the  nomination  process  to  all 
importers  through  press  releases  and 
any  other  available  means  as  well  as 
direct  mailing  to  known  importers.  All 
importers  may  participate  in  the 
nomination  process:  Provided,  That  a 
person  v,ho  both  imports  and  handles 
watermelons  may  vote  for  importer 
members  and  serve  as  an  importer 
member  if  that  person  imports  50 
percent  or  more  of  the  combined  total 
volume  of  watermelons  handled  and 
imported  by  that  person. 

(e)  All  producers  and  handlers  wifliin 
the  district  may  participate  in  the 
convention:  Provided.  That  a  fwrson 
that  produces  and  handles  watermelons 
may  vote  for  handler  members  only  if 
the  producer  purchased  watermelons 
from  other  producers,  in  a  combined 
total  volume  that  is  equal  to  25  percent 
or  more  of  the  producer's  own 
production;  or  the  combined  total 
volume  of  watermelon  handled  by  the 
producer  from  the  producer's  own 


production  and  purchases  from  other 
producer's  production  is  more  than  50 
percent  of  the  producer's  own 
production;  and  provided  further.  That 
if  a  producer  or  handler  is  engaged  in 
the  production  or  handling  of 
watermelons  in  more  than  one  State  or 
-district,  the  producer  or  handler  shall 
particifwte  within  the  State  or  district  in 
which  the  producer  or  handler  so  elet  is 
in  writing  to  the  Board  and  such 
election  shall  remain  controlling  u.ntil 
revoked  in  writing  to  the  Board. 

(fj  The  district  convention 
chairperson  shall  conduct  the  selection 
process  for  the  nominees  in  accordance 
with  procedures  to  be  adopted  at  each 
such  convention,  subject  to 
requirements  set  in  section  1210.321|e). 

(1)  No  State  in  Districts  3,  4.  5.  and 
7  as  currently  constituted  shall  have 
more  than  three  producers  and  handlers 
representatives  concurrently  on  the 
Board. 


11.  Section  1210.322  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  to 
read  as  follows: 

§1210322    TermofoTflc*. 

(a)  The  term  of  office  of  Board 
members  shall  be  three  years. 

(b)  Except  in  the  case  of  mid-term 
vacancies,  the  terra  of  office  shall  begin 
on  January  1 .  or  such  other  date  as  may 
be  recommended  by  the  Board  and 
approved  by  the  Secretary. 

•  ,      •         «         •         • 

(d)  No  person  shall  serve  mor»>  thsn 
two  succe-ssive  terms  of  office. 

12.  Section  1210.325  is  emended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1210.325    Procedure. 

(a)  A  simple  majority  of  Board 
members  shall  constitute  a  quorum  and 
any  action  of  the  Board  shall  require  xhr. 
concurring  votes  of  a  majority  of  tho.se 
present  and  voting.  At  assembled 
meetings  all  votes  shall  be  cast  in 
person. 


§1210328    [Amended] 

13.  Section  1210.328  is  amended  by 
removing  in  paragraphs  (d)  and  (g)  tbp 
word  "collected"  and  adding  in  its 
place  "received";  removing  in 
paragraphs  (g),  (i).  and  (m)  the  phrise 
"and  handlers"  and  adding  in  its  place 
■',  handlers,  and  importers";  removing 
in  paragraph  (k)  the  phrase  "or  handler' 
and  adding  in  its  place  ",  handler  or 
importer";  and  removing  in  paragraph 
(n)  the  word  "handlers"  and  adding  in 
its  place  "handlers.  importCTS,". 


IMI 
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§1210340    [Amended] 

14.  Section  1210,340  is  amended  by 
removing  in  paragraph  (b)  the  word 
"collectwl"  and  adding  in  its  place 
"received". 

,     15.  Section  1210.341  is  amended  by 
revising  paragraphs  (a),  and  (b); 
redesignating  paragraphs  (d)  through  (i) 
as  (e)  through  (j);  revising  redesignated 
paragraph  (e);  adding  a  new  paragraph 
(d);  removing  in  redesignated 
paragraphs  (fl  and  (g)  the  word 
"handler"  and  adding  in  its  place 
"handler  or  importer";  removing  in 
redesignated  paragraph  (h)  the  word 
"handlers"  and  adding  in  its  place 
"handlers  and  importers";  and 
removing  in  redesignated  paragraph  (0 
the  letter  "(d)"  and  adding  in  its  place 
"(e)"  to  read  as  follows: 

§1210.341    Assessments. 

(a)  Dviring  the  effective  period  of  this 
subpart,  assessments  shall  be  levied  on 
all  watermelons  produced  and  first 
handled  in  the  United  States  and  all 
watermelons  imported  into  the  United 
States  for  consumption  as  human  food. 
No  more  than  one  assessment  on  a 
producer,  handler,  or  importer  shall  be 
made  on  any  lot  of  watermelons.  The 
handler  shall  be  assessed  an  equal 
amount  on  a  per  luiit  basis  as  the 
producer.  If  a  person  performs  both 
producing  and  handling  functions  on 
any  same  lot  of  watermelons,  both 
assessments  shall  be  paid  by  such 
person.  In  the  case  of  an  importer,  the 
assessment  shall  be  equal  to  the 
combinedrate  for  domestic  producers 
and  handlers  and  shall  be  paid  by  the 
importer  at  the  time  of  entry  of  the 
watermelons  into  the  United  States. 

(b)  Assessment  rates  shall  be  fixed  by 
the  Secretary  in  accordance  vkith  section 
1647(f)  of  the  Act.  No  assessments  shall 
be  levied  on  watermelons  grown  by 
producers  of  less  than  10  acres  of 
watermelons. 

•         •         *         •         • 

(d)  Each  importer  shall  be  responsible 
for  payment  of  the  assessment  to  the 
Board  on  watermelons  imported  into  the 
United  States  through  the  U.S.  Customs 
Service  or  in  such  other  manner  as  may 
be  established  by  rules  and  regulations 
approved  by  the  Secretary. 

(e)  Producer-handlers  and  handlers 
shall  pay  assessments  to  the  Board  at 
such  time  and  in  such  manner  as  the 
Board,  with  the  Secretary's  approval, 
directs,  pursuant  to  regulations  issued 
under  this  part.  Such  regulations  may 
provide  for  different  handlers  or  classes 
of  handlers  and  different  handler 
payment  and  reporting  schedules  to 
recognize  differences  in  marketing 


practices  or  procedures  used  in  any 
State  or  production  area. 

•  •        •        *        • 

16.  Section  1210.342  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  new 
paragraphs  (b),  (c),  and  (d)  to  read  as 
follows: 

§1210.342    Exemption  from  assessment 

•  ♦         «         •         • 

(b)  Importers  of  less  than  150,000 
pounds  of  watermelons  per  year  shall  be 
entitled  to  apply  for  a  refund  that  is 
equal  to  the  rate  of  assessment  paid  by 
domestic  producers. 

(c)  The  Secretary  may  adjust  the 
quantity  of  the  weight  exemption 
specified  in  paragraph  (b)  on  the 
recommendation  of  the  Board  after  an 
opportunity  for  public  notice  and 
comment  to  reflect  significant  changes 
in  the  5-year  average  yield  per  acre  of 
watermelons  produced  in  the  United 
States. 

(d)  The  Board  shall  have  the  authority 
to  establish  rules,  with  the  approval  of 
the  Secretary,  for  certifying  whether  a 
person  meets  the  definition  of  a 
producer  under  section  1210.306. 

§  1 210.343    [Removed  and  Reserved] 

17.  Section  1210.343  is  removed  and 
reserved. 

18.  Section  1210.350  is  amended  by 
redesignating  paragraphs  (a)  through  (d) 
as  (1)  through  (4);  designating  the 
introductory  paragraph  as  paragraph  (a); 
and  adding  new  paragraphs  (b)  and  (c) 
to  read  as  follows: 

§1210.350    Reports. 

•         •         *         •         * 

(b)  Each  importer  of  watermelons 
shall  maintain  a  separate  record  that 
includes  a  record  of: 

(1)  the  total  quantity  of  watermelons 
imported  into  tiie  United  States  that  are 
included  under  the  terms  of  this  Plan; 

(2)  the  total  quantity  of  watermelons 
that  are  exempt  from  the  Plan;  and 

(3)  such  other  information  as  may  be 
prescribed  by  the  Board. 

(c)  Each  importer  shall  report  to  the 
Board  at  such  times  and  in  such  manner 
as  it  may  prescribe  such  information  as 
may  be  necessary  for  the  Board  to 
perform  its  duties  under  this  part. 

§1210.351    [Amended] 

19.  Section  1210.351  is  amended  by 
removing  the  word  "handler"  and 
adding  in  its  place  "handler  and 
importer"  and  removing  the  word  "two* 
and  adding  in  its  place  "2". 

§1210.352    [Amended] 

20.  Section  1210.352  is  amended  by 
removing  in  paragraph  (a)(1)  the  word 


"handlers"  and  adding  in  its  place 
"handlers  or  importers".  • 

§1210.362    [Antended] 

21.  Section  1210.362  is  amended  by ' 
removing  the  word  "collected"  and 
adding  in  its  place  "received";  and 
removing  the  word  "plan"  and  adding 
in  its  place  "Plan". 

22.  Section  1210.363  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 21 0.363    Suspension  or  termination . 

«         •         «         «         • 

(b)  The  Secretary  may  conduct  a 
referendum  at  any  time  and  shall  hold 
a  referendum  on  request  of  the  Board  or 
at  least  10  percent  of  the  combined  total 
of  the  watermelon  producers,  handlers, 
and  importers  to  determine  if 
watermelon  producers,  handlers,  and 
importers  favor  termination  or 
suspension  of  this  Plan.  The  Secretary 
shall  suspend  or  terminate  this  Plan  at 
the  end  of  the  marketing  year  whenever 
the  Secretary  determines  that  the 
suspension  or  termination  is  favored  by 
a  majority  of  the  watermelon  producers, 
handlers,  and  importers  voting  in  such 
referendum  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production,  handling,  or  importing  of 
watermelons  and  who  produced, 
handled,  or  imported  more  than  50 
percent  of  the  combined  total  of  the 
volume  of  watermelons  produced, 
handled,  or  imported  by  those 
producers,  handlers,  and  importers 
voting  in  the  referendum.  For  purposes 
of  this  section,  the  vote  of  a  person  who 
both  produces  emd  handles  watermelons 
will  be  counted  as  a  handler  vote  if  the 
producer  purchased  watermelons  from 
other  producers,  in  a  combined  total 
volume  that  is  equal  to  25  percent  or 
more  of  the  producer's  own  production; 
or  the  combined  total  volume  of 
watermelon  handled  by  the  producer 
from  the  producer's  own  production 
and  purchases  from  other  producer's 
production  is  more  than  50  percent  of 
ihe  producer's  own  production. 
Provided,  That  the  vote  of  a  person  who 
both  imports  and  handles  watermelons 
will  be  counted  as  an  importer  vote  if 
that  person  imports  50  percent  or  more 
ot  the  combined  total  volume  of 
watermelons  handled  and  imported  by 
that  person.  Any  such  referendum  shall 
be  conducted  by  mail  ballot. 

§1210.364    [Amended] 

23.  Section  1210.364  is  amended  by 
removing  in  paragraph  (d)  the  phrase 
"and  handlers"  and  adding  in  its  place 
",  handlers  and  importers". 
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Subpart— Procfedures  for  Nominating 
Members  to  the  National  Watermelon 
Promotion  Board 

Producer  and  Handler  Members 

24.  The  subpart  heading  "Subpart— 
Procedures  for  Nominating  Producer 
and  Handler  Members. to  the  National 
Watermelon.Promotion  Board"  is 
revised;  and  a  new  undesignattKl  (,untcr 
heading  is  added  to  read  as  set  forth 
above. 

25.  In  ^  1210.401,  paragraph  (b)  is 
revised  to  read  as  foilous: 

§1210.401     District  conventions. 

*         *         »         «         • 

(b)  District  conventions  are  to  be  held 
to  nominate  producers  and  handlers  as 
candidates  for  membership  on  the 
National  Watermelon  Promotion  Board. 
Kach  district,  as  defined  in  tj  1210.501, 
is  entitled  to  two  producer  and  two 
handler  members  on  the  Board. 

26.  Section  1210.402  is  amended  by 
revising  paragraph  (a);  removing  in 
paragraph  (b)  the  phrase  "or  first 
handling"  and  adding  in  its  place  •,  first 
handling  or  importing";  and  removing 
in  paragraph  (b)  the  phrase  "§  1210.403" 
and  adding  in  its  place  "§  1210.403  and 
§  1210.404"  to  read  as  follows: 

§1210.402    Voter  and  board  member 
nominee  eligibility. 

(a)  All  producers  and  handlers  within 
a  district  may  participate  in  their 
district  convention  for  the  purpose  of 
nominating  candidates  for  appointment 
to  the  Board:  Provided,  That  a  producer 
who  both  produces  and  handles 
watermelons  may  vote  for  handler 
member  nominees  and  .serve  as  a 
handler  member  nominee  only  if  the 
producer  purchased  watermelons  from 
other  producers,  in  a  combined  total 
volume  that  is  equal  to  25  percent  or 
more  of  the  producer's  own  production 
or  the  combined  total  volume  of 
watermelons  handled  by  the  producer 
from  the  producer's  own  production 
and  purchases  from  other  producers 
production  is  more  than  50  percent  of 
the  producer's  own  production;  and 
Provided  further.  That  if  a  producer  or 
handler  is  engaged  in  the  production  or 
handling  of  watermelons  in  more  than 
one  State  or  district,  the  producer  or 
handler  shall  participate  within  the 
State  or  district  in  which  the  producer 
or  handler  so  elects  in  writing  to  the 
Board  and  such  election  shall  remain 
controlling  until  revoked  in  writing  to 
the  Board.  For  the  purpose  of 
participation  in  initial  nominating 
conventions,  such  election  shall  be 
made  in  writing,  at  the  address 
provided,  to  the  Department  official 


identified  in  the  call  for  a  district 
convention. 

*         •        *        *        « 

27.  A  new  undesignated  center 
heading  and  Section  1210.404  are  added 
to  read  as  follows: 

Importer  Members 

§  1210.404    Importer  member  nomination 
and  selection. 

(a)  The  Board  shall  include  one  or 
more  representatives  of  importers,  who 
shall  be  appointed  by  the  Secretary  from 
nominations  submitted  by  watermelon 
importers.  Importers'  representation  on 
the  Board  shall  be  proportionate  to  the 
percentage  of  assessments  paid  by 
importers  to  the  Board,  except  that  at 
least  one  representative  of  importers 
shall  serve  on  the  Board  if  importers  are 
subject  to  the  Plan.  Nominations  for 
importer  positions  that  become  vacant 
shall  be  made  by  importers  at 
nomination  conventibns  or  by  mail 
ballot. 

(b)  The  initial  nomination  of  importer 
members  shall  be  made  not  later  than  90 
davs  after  the  Plan  is  amended. 

(c)  There  shall  be  two  individual;? 
nominated  for  each  vacant  position.  The 
importer  receiving  the  highest  number 
of  votes  for  a  vacancy  shall  be  the  first 
choice  nominee,  and  the  importer 
receiving  the  second  highest  number  of 
votes  shall  be  the  second  choice 
nominee  submitted  to  the  Secretary. 

(d)  Any  individual,  group  of 
individuals,  partnership,  corporation, 
association,  cooperative  or  any  other 
entity  which  is  engaged  in  the 
production,  first  handling  or  importing 
of  watermelons  is  considered  a  person 
and  as  such  is  entitled  to  only  one  vste, 
except  that  such  person  may  cast  proxy 
votes  as  provided  in  section 
1210.404(e)(1)  of  this  subpart. 

(e)  Nomination  Conventions.  If 
nominations  are  made  by  nomination 
conventions,  the  Board  shall  widely 
publicize  such  conventions  and  provide 
importers  and  the  Secretary  at  least  10 
davs  notice  prior  to  each  convention. 

(1)  Proxy  voting  by  importi-rs  shall  be 
permitted  at  all  conventions.  ,^ny 
person  wanting  to  cast  proxy  votes  must 
demonstrate  authorization  to  do  so. 
Authority  to  cast  a  proxy  vote  on  behalf 
of  another  person  shall  be  demonstrated 
through  documentation  containing: 

(i)  The  pro.xy  voter's  name,  address, 
and  telephone  number; 

(ii)  Signature  and  date  signed; 

(iii)  A  certification  identifying  the 
proxv  voter  as  an  importer;  and 

(iv")  A  statement  identifying  the 
person  being  given  authority  by  the 
proxy  voter  to  cast  the  proxy  vote. 

(2)  The  Board  shall  provide  to  the 
Secretary  a  typed  copy  of  each 


convention's  minutes  and  Shall  .-•rrang.- 
for  completion  of  qualification 
statements  and  other  specified 
information  by  each  nominee  and 
forward  such  to  the  Secretary  within  H 
calendar  days  of  completion  of  a 
convention. 

(0  Mail  balloting.  If  nominations  arr 
conducted  by  mail  ballot,  the  Board 
shall  request  importers  to  submit 
nominations  of  eligible  importers,  it  is 
the  importer's  responsibility  to  prove 
the  individual's  eligibility.  After  the 
names  of  nominees  are  received!  the 
Board  shall  print  ballots  and  ask  eligible 
importers  to  vote  to  nominate  their 
candidates.  After  the  vote  is  received, 
the  Board  shall  tabulate  the  results  and 
shall  send  to  the  Department  the 
nominees  in  order  of  preference.  The 
Board  shall  provide  the  Secretary  with 
a  report  on  the  results,  number  of 
importers  participating  in  the  vote,  and 
the  Volume  of  imports,  and  shall  arrnn>>e 
for  completion  of  qualification 
statements  and  other  specified  • 
information  by  each  nominee  and 
forward  such  "to'the  Secretary  within  14 
calendar  days  of  receiving  the  ballots. " 
(g)  Any  individual  who  both  imports 
and  handles  watermelons  will  be 
considered  an  importer  if  that  person 
imports  50  percent  or  more  of  the 
combined  total  volume  of  watermelons 
handled  and  imported  by  that  person. 

§1210.503    [Redesignated  as  §1210.405 
and  Amended] 

28.  Section  1210.503  is  redesignated 
as  §  1210.405,  the  first  sentence  of 
paragraph  (a)  is  revised,  and  a  new 
undesignated  center  heading  is  added  to 
read  as  follows: 

Public  Member 

§  1210.405    Public  member  nominations 
and  selection. 

la)  The  public  member  shall  be 
nominated  by  the  other  members  ol  the 
Board.  *   *   * 


Subpart— Rules  and  Regulations 

§1210.505    [Amended] 

29.  Section  1210.505  is  amended  bv 
removing  the  word  "quarterly"  and 
adding  in  its  place  "monthly". 

.10.  Section  1210.515  is  amended  h\ 
revising  paragraph  (a);  redesignating 
paragraph  (b)  as  (c);  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§1210.515    Levy  of  assessments. 

(a)  An  assessment  of  two  cents  per 
hundredweight  shall  be  levied  on  all 
watermelons  produced  for  ultimate 
consumption  as  human  food,  and  an 
assessment  of  two  cents  per 
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hundredweight  shall  be  levied  on  all 
watermelons  first  handled  for  ultimate 
consumption  as  human  food.  An 
assessment  of  four  cents  per 
hundredweight  shall  be  levied  on  all 
watermelons  imported  into  the  United 
States  for  ultimate  consumption  as 
human  food  at  the  time  of  entry  in  the 
United  States. 

(b)  The  import  assessment  shall  be 
uniformly  appUed  to  imported 
watermelons  that  are  identified  by  the 
numbers  0807.10.30007  and 
0807.10.40005  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  or  any 
other  number  used  to  identify  fresh 
watermelons  for  consumption  as  human 
food. 
*        *        •        •        * 

31.  Section  1210.518  is  amended  by 
revising  paragraphs  (a)  and  (b): 
removing  in  paragraph  (c)(1)  the  letter 
"(e)"  and  adding  in  its  place  "(b)  and 
(e)"  and  removing  the  word  "handler" 
.  and  adding  in  its  place  "handler  and 
importer";  removing  in  paragraph 
{c)(2)(viii)  the  word  "five"  and  adding 
in  its  place  "10";  and  removing  in 
paragraph  (d)(1)  the  word  "handler" 
and  adding  in  its  place  "handler  and 
importer"  to  read  as  follows: 

§  1 210.518   Payment  of  assessments. 

(a)  Time  of  payment.  The  assessment 
on  domestically  produced  watermelons 
shall  become  due  at  the  time  the  first 
handler  handles  the  watermelons  for 
non-exempt  purposes.  The  assessment 
on  imp>orted  watermelons  shall  become 
due  at  the  time  of  entry,  or  withdrawal, 
into  the  United  States. 

(b)  Responsibility  for  payment.  (1)  The 
first  handler  is  responsible  for  payment 
of  both  the  producer's  and  the  handler's 
assessment  The  handler  may  collect  the 
producer's  assessment  from  the 
producer  or  deduct  such  producer's 
assessment  from  the  proceeds  paid  to 
the  producer  on  whose  watermelons  the 
producer  assessment  is  made.  Any  such 
collection  or  deduction  of  producer 
assessment  shall  be  made  not  later  than 
the  time  when  the  first  handler  handles 
the  watermelons. 

(2)  The  U.S.  Customs  Service  shall 
collect  assessments  on  imported 
watermelons  fit)m  Importers  and 
forward  such  assessments  under  an 
agreement  between  the  U.S.  Customs 
Service  and  the  U.S.  Department  of 
Agriculture.  Importers  shall  be 
responsible  for  payment  of  assessments 
directly  to  the  Botutl  of  any  assessments 
due  but  not  collected  by  the  U.S 
Customs  Service  at  the  time  of  entry,  or 
withdrawal,  on  watermelons  imported 
into  the  United  States  for  human 
consumption. 


§1210.519    [Amended] 

32.  Section  1210.519  is  amended  by 
removing  in  the  introductory  paragraph 
the  word  "handler"  and  adding  in  its 
place  "handler  and  importer";  by 
removing  in  paragraph  (a)  the  Word 
"handler's"  and  adding  in  its  place 
"handler's  and  importer's";  and 
removing  the  word  "Watermelon"  from 
the  introductory  paragraph  and 
paragraphs  (a)  smd  (b). 

33.  Section  1210.520  is  revised  to  read 
as  follows: 

§1210.520    Refunds. 

Each  importer  of  less  than  150,000 
pounds  of  watermelons  during  any 
calendar  year  shall  be  entitled  to  apply 
for  a  refund  of  the  assessments  paid  in 
an  amount  equal  to  the  amount  paid  by 
domestic  producers. 

(a)  Application  form.  The  Board  shall 
make  available  to  all  importers  a  refund 
application  form. 

(b)  Submission  of  refund  application 
to  the  Board.  The  refund  application 
form  shall  be  submitted  to  the  Board 
within  90  days  of  the  last  day  of  the  year 
the  vsatermelons  were  actually 
imported.  The  refund  application  form 
shall  contain  the  following  information: 

(1)  Importer's  name  and  address; 

(2)  Number  of  hundredweight  of 
watermelon  on  which  refund  is 
requested; 

(3)  Total  amount  to  be  refunded; 

(4)  Proof  of  payment  as  described 
below;  and 

(5)  Importer's  signatiue. 

(c)  Proof  of  payment  of  assessment. 
Evidence  of  payment  of  assessments 
satisfactory  to  the  Board  shall 
accompany  the  importer's  refund 
appUcation.  An  importer  must  submit  a 
copy  of  the  importer's  report  or  a 
cancelled  check.  Evidence  submitted 
with  a  refund  application  shall  not  be 
returned  to  the  appUcant. 

(d)  Payment  of  refund.  Immediately 
after  receiving  the  properly  executed 
application  for  refund,  the  Board  shall 
make  remittance  to  the  applicant. 

34.  Section  1210.521  is  revised  to  read 
as  follows: 

§  1 21 0.521    Reports  of  disposition  of 
exempted  watermelons. 

The  Board  may  require  reports  by 
handlers  or  importers  on  the  handling/ 
importing  and  disposition  of  exempted 
watermelons  and/or  on  the  handling  of 
watermelons  for  persons  engaged  in 
growing  less  than  10  acres  of 
watermelons  or  in  the  case  of  importers, 
the  importing  of  less  than  150,000 
pounds  per  year.  Authorized  employees 
of  the  Board  or  the  Secretary  may 
inspect  such  books  and  records  as  are 
appropriate  and  necessary  to  verify  the 
reports  on  such  disposition. 


§1210.530    (Amended] 

35.  Section  1210.530  is  amended  by 
removing  the  word  "handler"  and 
adding  in  its  place  "handler  and 
importer". 

§1210.531    [Amended] 

36.  Section  1210.531  is  amended  by 
removing  the  word  "handler"  from  the 
introductory  text  and  adding  in  its  place 
"handler  and  importer". 

37.  Section  1210.532  is  revised  to  read 
as  follows: 

§  1 21 0.532    Confidential  t>ooks,  records, 
and  reports. 

All  information  obtained  from  the 
books,  records,  and  reports  of  handlers 
and  importers  and  all  information  with 
respect  to  refunds  of  assessments  made 
to  importers  shall  be  kept  confidential 
in  the  maimer  and  to  the  extent 
provided  for  in  §  1210.352. 

Dated:  August  24.  1994. 
Lon  Hatamiya. 
Administrator. 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  121  and  124 

Small  Business  Size  Regulations; 
Minority  Small  Business  and  Capital 
Ownership  Development  Assistance 

AGENCY:  Small  Business  Administration. 
action:  Proposed  rule. 

summary:  The  Small  Business 
Administration  (SBA)  proposes  to 
amend  its  regulations  governing  the 
Minority  Small  Business  and  Capital 
Ownership  Development  program 
authorized  by  sections  7(j)(10)  and  8(a) 
of  the  Small  Business  Act,  15  U.S.C. 
636(j)(10),  637(a).  This  proposed  rule 
would  amend  both  eligibility 
requirements  for  and  contractual 
assistance  provisions  within  the  8(a) 
program.  C)f  particular  note,  this  rule 
would  recognize  participation  of 
Community  Development  Corporations 
in  the  8(a)  program  to  an  extent  that 
would  not  be  inconsistent  with  the 
requirements  of  the  8(a)  program  as 
imposed  by  the  Small  Business  Act. 
increase  the  personal  net  worth 
limitations  for  8(a)  applicants  and 
Program  Participants  to  take  into 
account  inflation,  eliminate  the 
distinctions  established  in  SBA's 
regulations  concerning  "local"  and 
"national  buy"  8(a)  requirements, 
eliminate  the  restrictions  on  the  number 
and  dollar  value  of  B(a)  contracts 
received  by  Program  Participants  due  to 


SBA-approved  "support  levels",  and 
ehminate  the  distinction  for  applying 
the  competitive  8(a)  requirements 
currently  existing  for  indefinite  quantity 
or  indefinite  delivery  requirements. 
DATES:  Comments  must  be  submitted  on 
or  before  September  29, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Herbert  L.  Mitchell. 
Associate  Administrator,  Office  of 
Minority  Enterprise  Development,  U.S. 
Small  Business  Administration,  409  3rd 
Street,  SW,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Minority  Enterprise 
Development,  (202)  205-6410. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule,  if  adopted  in  final  form, 
would  (1)  make  several  clarifications  of 
the  eligibility  requirements  for 
admission  to  SBA's  8(a)  program,  the 
need  for  which  has  been  identified  by 
SBA  through  the  practical  experience 
gained  in  operating  the  program  and  in 
defending  the  agency's  actions  in  8(a) 
eligibility  appeals  brought  before  SBA's 
Office  of  Hearings  and  Appeals  (OHA), 
(2)  authorize  participation  by  business 
concerns  owmed  by  Community 
Development  Corporations  in  the  8(a) 
program  in  accord  with  42  U.S.C.  9815, 
and  (3)  make  several  changes  to  the  8(a) 
contractual  assistance  requirements, 
including  eliminating  B(a)  support 
levels  and  the  concepts  of  local  buy  and 
national  buy  8(a)  requirements. 

This  rule  would  clarify  that  8(a) 
eligibility  decisions  are  based  on  the  • 
facts  before  the  Associate  Administrator 
for  Minority  Small  Business  and  Capital 
Ownership  Development  (AA/ 
MSB&COD)  at  the  time  of  his/her 
eligibility  decision.  The  rule  would 
specify  that  actual  control  of  the 
applicant  concern  must  be  in  the  hands 
of  one  or  more  socially  and 
economically  disadvantaged  individuals 
at  the  time  the  appropriate  district 
Certification  and  Eligibility  Branch  (C  & 
E  Branch)  determines  that  an 
application  for  the  8(a)  program  is 
complete.  Potential  control  or  the  power 
of  disadvantaged  individuals  to  change 
the  applicant  concern's  Board  of 
Directors  or  other  aspects^of  control  so 
that  the  applicant  concern  could  be 
controlled  by  disadvantaged 
individuals,  no  matter  how  easily 
exercised,  would  not  satisfy  the 
requirement  that  the  applicant  be 
actua//y  controlled  by  disadvantaged 
individuals  at  "the  time  the  SBA  district 
office  C  &  E  Branch  determines  an 
application  to  be  complete.  One  reason 
to  require  actual  control  at  the  time  that 
an  applicant  applies  for  admission  to 
the  8(a)  program  is  to  prevent  "front 
companies"  from  being  admitted  to  the 


8(a)  program.  It  is  SBA's  view  that  this 
potential  for  abuse  would  be  greatly 
lessened  by  the  clarifications  made  in 
this  rule. 

In  addition,  Section  626(a)(2)  of  the 
Omnibus  Reconciliation  Act  of  1981, 
Pub.  L.  97-35,  codified  at  42  U.S.C. 
9815(a)(2).  required  "regulations  to 
ensure  the  availability  to  community 
development  corporations  of  such 
programs  as  shall  further  the  purposes 
of  this  subchapter,  including  programs 
under  section  18(a)  of  the  Small 
Business  Act]."  The  purpose  of  the 
subchapter  referred  to  in  this  provision 
"is  to  encourage  the  development  of 
special  programs  by  which  the  residents 
of  urban  and  rural  low-income  areas 
may,  through  self-help  and  mobilization 
of  the  community  at  large,  with 
appropriate  Federal  assistance,  improve 
the  quality  of  their  economic  and  social 
participation  in  community  life  in  such 
a  way  as  to  contribute  to  the  elimination 
of  poverty  and  the  establishment  of 
permanent  economic  and  social 
benefits."  42  U.S.C.  9801.  SBA  has  not 
heretofore  implemented  this  authority 
through  regulations.  This  proposed  rule 
would  recognize  participation  of 
Community  Development  Corporations 
(CDCs)  in  the  8(a)  program  to  an  extent 
that  would  not  be  inconsistent  with  the 
requirements  of  the  8(a)  program 
imposed  by  the  Small  Business  Act. 

SBA  believes  that  only  CDC-owned  or 
financed  small  business  concerns  can  be 
eligible  for  the  8(a)  program,  and  not  the 
CDC  itself.  This  position  is  consistent 
with  the  Agency's  longstanding 
regulations  implementing  the  Small 
Business  Act  that  a  small  business  must 
be  a  for-profit  business  entity.  See  13 
CFR  121.403.  Since  CDCs  are  non-profit 
entities.Jthey  could  not  be<;onsidered 
small  business  concerns  within  the 
meaning  of  the  size  regulations  and. 
hence,  would  not  be  eligible  for  the  8(a) 
program  on  that  basis. 

This  rule  is  not  intended  to  imply  in 
any  way  that  the  basic  requirement  of 
the  Small  Business  Act  that  8(a) 
concerns  be  owned  by  disadvantaged 
individuals  can  be  administratively 
changed.  Presently,  two  statutory 
exceptions  to  this  ownership 
requirement  have  been  implemented  in 
regulations.  Subclauses  8(a)(4)(A){i)(II) 
and  (III)  of  the  Small  Business  Act,  15 
U.S.C.  637(a)(4)(A)(i)(II)  and  (III), 
statutorily  extend  8(a)  program 
eligibility  to  small  business  concerns 
which  are  owned  by  either  an 
economically  disadvantaged  Indian 
tribe,  or  a  wholly  owned  business  entity 
of  such  a  tribe,  or  a  Native  Hawaiian 
organization.  These  provisions  have 
been  implemented  in  13  CFR  §§124.112 
and  124.113,  respectively.  The  authority 


for  e.xtending  eligibiUty  for  the  8(a) 
program  to  CDC-owned  entities  is  also 
statutory.  Thus,  similar  to  SBA's 
treatment  of  tribally-owned  concerns 
and  concerns  owTied  by  Native 
Hawaiian  organizations,  this  proposed 
rule  recognizes  CDC-owned  concerns  in 
accord  with  the  authority  set  forth  in  42 
U.S.C.  9815(a)(2). 

Pursuant  to  this  proposed  rule,  SB.A 
would  consider  CDCs  comparable  to 
Indian  tribes.  A  CDC  could  have  an 
ownership  interest  in  several  business 
enterprises,  just  like  an  Indian  tribe 
under  current  regulations.  Where  statute 
and  implementing  regulations  authorize 
a  tribaliy-owTied  business  concern  to 
participate  in  the  8(a)  program,  but  not 
the  tribe  acting  on  its  own  behalf.  SB.^ 
proposes  that  similar  treatment  be 
afforded  CDCs  and  CDC-owned  business 
concerns.  SBA  also  befieves  that  the 
regulatorily  created  exclusion  from 
affiliation  that  has  been  afforded 
tribally-owned  business  concerns  (i.e., 
one  tribally-owned  business  is  not 
considered  affiliated  with  the  tribe  or 
other  businesses  owned  by  the  tribe 
merely  because  of  common  tribal 
ownership)  should  be  extended  to  CDC- 
owTied  business  concerns  as  well  (this 
proposal  would  also  make  that 
exclusion  available  to  concerns  owned 
by  Native  Hawaiian  Organizations). 

In  order  for  any  CDC-owned  business 
to  participate  in  the  8(a)  program.  SBA 
would  apply  the  basic  management  and 
control  requirements  imposed  by  the 
Small  Business  Act  for  8(a)  program 
participation.  Thus,  the  proposed  rule 
would  require  that  CDC-owned 
applicant  concerns  must  be  managed  by 
one  or  more  socially  and  economically 
disadvantaged  individuals. 

This  proposed  rule  would  also  make 
changes,  as  needed,  in  various  other 
eligibility  and  8(a)  contracting 
requirements.  These  changes  are 
identified  below  in  the  section  by 
section  analysis  of  this  proposed  rule. 

Section  By  Section  Analysis 

The  following  is  a  section  by  section 
analysis  of  each  provision  of  SBA's 
regulations  that  would  be  affected  by 
this  proposed  rule: 

Sections.l21.906(b)(l)(iv)  and 
121.1l06(b)(l)(iv)  would  be  amended  to 
permit  a  small  business  non- 
manufacturer  to  supply  other  than  a 
product  made  in  the  United  States  for  a 
small  business  set-aside  or  8(a)  contract 
where  the  procuring  agency  makes  a 
non-availability  determination  pursuant 
to  §  25.102(a)(4)  of  the  Federal 
Acquisition  Regulation.  There  has  been 
some  confusion  as  to  whether  a  non- 
manufacturer  could  qualify  as  a  small 
business  if  there  was  such  a  non- 
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availability  determination  under  the 
Buy  American  Act  and  the  Federal 
Acquisition  Regulation.  SBA  did  not 
intend  to  exclude  non-manufacturers 
from  small  business  set-aside  and  8(a) 
contracts  where  such  a  non-availability 
determination  has  been  made.  This 
clarification  should  clear  up  any 
ambiguity  in  this  area. 

Section  121.1104  would  be  amended 
to  impose  its  provisions  on  competitive 
as  well  as  sole  source  8(a)  contracting 
opportunities.  Heretofore,  this 
regulation  was  inconsistent  with 
competitive  contracting  procedures.. 
Other  minor  changes  for  purposes  of 
improved  clarity  would  also  be  made  to 
this  section. 

Section  121.1703(b1  would  be 
amended  to  clarify  that  only  the  AA/ 
MSB&COD  can  appeal  a  Standard 
Industrial  Classification  (SIC)  code 
assigned  by  a  procuring  agency 
contracting  officer  to  either  a  sole  source 
or  a  competitive  8(a)  requirement.  See 
discussion  relating  to  proposed 
§  124  307(f). 

Section  124.100  would  be  amended 
by  adding  definitions  of  the  terms 
"CpC-owned  concern".  "Clear  and 
convincing  evidence",  and  "Conmimity 
Development  Corporation  or  CDC". 

The  definition  of  "Unconditional ' 
ownership"  in  §  124.100  would  be 
amended  to  explain  that  a 
disadvantaged  owner  may  use  his/her 
ownership  interest  (e.g..  stock)  in  an 
applicant  or  8(a)  concern  as  collateral 
for  financing  during  the  normal  course 
of  business  without  affecting  his/her 
"unconditional"  ownership  in  such 
concern,  provided  that  complete  control 
of  the  ownership  interest  remains  with 
the  disadvantaged  owner  absent  any 
default  in  fulfilling  the  terms  of  the 
financing.  However,  events  of  default 
must  be  defined  in  commercially 
reasonable  ways.  Events  of  default 
l)cy£>nd  those  that  are  deemed 
t:ommercially  reasonable  could  lead  to  a 
conclusion  that  unconditional 
ownership  is  not  in  the  hands  of  the 
disadvantaged  owner.  This  clarification 
is  not  intended  to  require  a  concern  to 
obtain  financing  through  a  financial 
institution  or  to  preclude,  for  example, 
seller-financed  transactions.  It  is 
intended  only  to  permit  financing  terms 
that  are  reasonable  within  the 
marketplace.  This  change  is  essential  to 
ensure  that  applicant  and  8{a)  concerns 
have  the  flexibility  they  need  to  raise 
necessary  capital.  The  requirement  that 
disadvantaged  owners 
"unconditionally"  own  and  control  an 
applicant  or  8(a)  concern  should  not 
restrict  a  firm's  ability  to  raise  capital 
under  normal  commercial  terms  and  . 


conditions  to  assist  it  in  becoming 
viable. 

The  proposed  rule  would  eliminate 
the  definitions  for  "local  buy"  and 
"national  buy"  requirements  from 
§  124.100.  All  requirements  other  than 
construction  requirements  would  be 
open  to  eligible  8(a)  Participants 
nationally.  To  the  extent  possible.  SBA 
seeks  to  lift  restrictions  that  are 
otherwise  not  imposed  in  procurements 
conducted  other  than  through  the  8(a) 
program.  This  woyld  result  in  all 
eligible  8(a)  concerns  nationally  being 
able  to  submit  offers  in  response  to 
competitive  8(a)  solicitations.  In 
addition,  a  Program  Participant  could 
market  and  seek  sole  source  8(a) 
requirements  nationally.  Construction 
requirements  would  be  exempt  from 
this  change  because  section  8(a)(ll)  of 
the  Small  Business  Act.  15  U.S.C. 
637(a)(ll).  requires,  "to  the  maximum 
extent  practicable,"  that  8(a) 
construction  contracts  "lie  awarded 
within  the  county  or  State  where  the 
work  is  to  be  performed."  The  proposed 
ruleXvould  make  necessary  changes  in 
§  124.308(d).  §  124.308(0.  revised 
^  124  311(d),  (old  §  124.311(e)).  revised 
§124.311(e)  (old  §  124.311(0),  and 
revised  §124.311(0  (old  §  124.311(h))  to 
eliminate  the  local  and  national  buy 
concepts. 

The  proposed  rule  would  make  minor 
technical  changes  to  §§  124.101(a), 
124.101(b).  124.102(a),  124.103. 
124.104.  and  124.109(d)  to  recognize 
that  CDC -owned  conc^nis  would  be 
eligible  for  participation  in  the  C(a) 
program. 

Sections  124.101(a).  124.104  and 
124.206(a)  would  be  amended  to  clarify 
that  the  AA/MSB&COD's  decision  to 
approve  or  decline  an  applica'.iun  for 
8(a)  program  participation  would  be 
based  on  whether  the  applicanrconcern 
complied  v;'h  each  of  SBA's  eligibility 
criteria  at  the  lime  the  concern's 
completed  application  for  admission  to 
the  8(a)  program  is  sent  to  the  Office  of 
MSB&COD  for  processing  or,  in  the  case 
of  a  request  for  reconsideration,  at  the 
time  the  reconsideration  application  is 
deemed  to  be  complete  by  SB.'K's  Central 
Office.  A  change  in  circumstances 
submitted  by  an  applicant  concern 
subsequent  to  the  date  that  an 
application  or  reconsideration  action  is 
sent  to  the  Office  of  MSB&COD  for 
processing  would  not  be  considered, 
unless  it  causes  a  loss  of  eligibility.  The 
structure  of  the  concern,  including  all 
necessary  corporate  formalities,  would 
have  to  be  in  place  prior  to  the  Office 
of  MSB&COD's  processing  of  an 
application  or  request  for     . 
reconsideration.  A  disadvantaged 
individual's  ability  to  immediately 


change  the  applicant's  structure  or  effect 
a  change  in  its  control  so  that  actual 
control  of  the  concern  is  in  the  hands  of 
disadvantaged  individuals  and/or  other 
eligibility  criteria  are  met  would  not 
satisfy  the  requirement  that  they  be  met 
at  the  time  of  the  completed  application. 
The  rule  would  specify,  however,  that 
SBA,  in  its  sole  discretion,  could 
request  clarification  of  information 
contained  in  the  application  at  any  stage 
in  the  application  process. 

The  decision  of  the  AA/MSB&COD  to 
approve  or  decline  an  appUcation  for 
8(a)  program  admission  would  then  be 
based  on  whether  the  application,  as 
clarified  by  any  information  submitted 
in  response  to  a  request  by  SBA, 
demonstrates  Lhat  the  applicant  concern 
complies  with  each  of  SBA's  eligibility 
criteria.  While  SBA  would  be  able  to 
request  and  consider  additional 
information  in  processing  an  8(a) 
application.  SBA  would  not  consider 
information  gratuitously  submitted  by 
an  applicant  concern  after  it  submits  its 
application.  This  clarification  is  needed 
to  streamline  the  application  process 
and  ensure  that  SBA  meets  its 
statutorily  imposed  time  limitation  for 
processing  applications. 

Section  124.103  would  be  amended 
by  adding  a  new  paragraph  (a)  that 
vvould  require  direct  ownership  of  8(a) 
applicants  or  Program  Participants  by 
disadvantaged  individuals.  This 
statutory  requirement  is  currently  set 
forth  in  §  124.109,  but  SBA  believes  that 
it  should  be  added  to  this  section  for 
clarification  purposes.  Present 
§§  124.103(a)  through  (j)  would  be 
redesignated  to  become  §§  124.103(b) 
through  (k).  Sections  124.109(d)  and  (e) 
would  be  similarly  amended. 

Newly  redesignated  §  124  103(i)  (old 
§  124.163(h))  would  be  amended  to 
permit  a  former  Program  Participant  to 
have  an  equity  ow-nership  interest  of  up 
to  20  percent  in  a  current  8(a)  concern 
in  the  same  or  similar  line  of  business. 
Such  a  requirement  would  increase  an 
8(a)  concern's  ability  to  raise  capital, 
while  continuing  to  advance  the 
economic  viabilily  of  a  former  Program 
Participant  after  its  8(a)  program  term 
has  expired.  Section  §  1 24.104(c)(2) 
would  also  be  amended  to  permit  the 
principal  of  a  former  Program 
Participant  to  have  an  equity  ownership 
interest  of  up  to  20  percent  in  a  current 
8(a)  concern  in  the  same  or  similar  line 
of  business  as  the  former  Program 
Participant. 

Newly  redesignated  §  124.103(j)  (old 
§  124.103(1))  would  be  amended  to  make 
clear  that  an  8(a)  concern  may  substitute 
one  disadvantaged  individual  for 
another  without  invoking  the 
termination  for  convenience/waiver 
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provision  of  §  124.317  of  these 
regulations  wixh  respect  to  any  8(a) 
contracts  that  it  has  been  awarded  on  or 
after  June  1. 1989.  Provided  program 
eligibility  is  maintained  and  SBA 
approves  a  substitution  of  one 
disadvantaged  individual  for  another, 
performance  of  8(a)  contracts  already 
received  could  continue  without 
seeking  a  waiver  under  §  124.317.  SBA 
believes  that  the  statutory  termination 
for  convenience/waiver  provision  did 
not  intend  to  prohibit  the  performance 
of  an  8(a)  contract  by  the  8(a)  concern 
that  initially  received  it  simply  where 
there  has  been  one  or  more  approved 
changes  of  particular  individuals  upon 
whom  eligibility  of  the  concern  was 
based.  This  change  is  necessary  to 
apprise  procuring  agencies  and  8(a) 
concerns  that  tennination  of  8(a) 
contracts  is  not  required  in  such 
instances. 

Pursuant  to  proposed  §  124.103(1),  - 
SBA  would  aggregate  the  ownership 
interests  of  a  business  concern  and  its 
principa!{s)  in  determining  whetlier  a 
non-disadvantaged  individual  or 
business  concern  exceeds  the  10  percent 
equity  ownership  limitations  (or,  in  the 
case  of  a  former  Program  Participant,  the 
20  percent  equity  ownership 
limitations)  estabfished  by  §§124.103 
and  124.104. 

This  proposed  rule  would  also  add  a 
new  §  124.103(m),  dealing  with  the 
applicability  of  state  community 
property  laws  on  the  respective 
ownership  interests  in  an  applicant 
concern  or  a  Program  Participant  once 
admitted  to  the  Program.  This  revision 
would  not  be  a  change  in  SBA  policy. 

Section  124.104(a)  would  be 
reorganized  for  greater  clarity  and  easier 
use.  Of  particular  note.  §  124.104(a) 
would  be  amended  to  specify  that  one 
or  more  disadvantaged  individuals  who 
are  determined  to  manage  the  applicant 
or  8(a)  concern  must  be  physically 
located  at  the  offices  of  tJie  appUcant  or 
8(a)  concern  be  open  during  the  normal 
40-hour  work  week  of  most  business 
concerns.  Thus,  this  proposed  provision 
would  require  that  the  disadvantaged 
individual(s)  be  present  at  the  location 
of  the  applicant  or  8(a)  concern  during 
those  hours  and  not,  for  example,  only 
at  night  or  on  the  weekends.  This  rule 
does  not  imply  that  business  activities 
of  the  apphcaiit  or  8(a)  concern  could 
not  be  conducted  by  such  individual(s) 
outside  the  offices  of  the  applicant  or 
8(a)  concern,  nor  does  it  prohibit  a 
disadvantaged  individual  from         .    ■ 
establishing  an  8(a).concem  at  his/her 
home.  It  is  meant  to  ensure  only  that 
one  or  more  disadvantaged  owners 
devote  full-time  to  the  business  of  the 
;pplir.ant  or  8(a)  concern.  Under  this 


proposed  amendment.  SBA  would  not 
permit  an  individual  to  be  physically 
located  at  a  job  which  is  separate  and 
distinct  from  the  applicant  or  8(a) 
concern  during  normal  business  hours 
and  claim  that  he/she  is  managing  the 
applicant  or  8(a)  concern  fi-om  that 
location. 

Section  124.104(b)  would  be  amended 
along  the  lines  set  forth  above  for 
§§  124.101(a).  124.104  and  124.206(a). 
This  amended  paragraph  would  specify 
that  the  Board  of  Directors  must  actually 
be  controlled  by  disadvantaged 
individuals.  The  power  of  a 
disadvantaged  individual  to  control  the 
Board  of  Directors  indirectly  through 
-his/her  right  to  vote  his/her  stock  (i.e.. 
the  power  to  remove  and  replace 
directors)  would  not  be  sufficient  to 
establish  control  of  the  Board  of 
Directors  if  non-disadvantaged 
individuals  on  the  Board  of  Directors 
could  control,  or  assert  negative  control 
on.  the  Board  as  currently  structured  at 
the  time  of  the  application  for 
admission  to  the-SIa)  program.  This  " 
paragraph  would  al.so  provide  that  non- 
voting, advisory  or  honorary  Directors 
may  be  appointed  so  long  as  they  do  not 
possess  negative  control  over  the  Board. 
Similarly,  a  separate  board  of  advisors, 
particularly  in  the  context  of  tribally- 
owned  applicants  and  8(a)  concerns, 
could  be  established  provided  such 
board  of  advisors  could  not  actually  run 
the.day-to-day  operations  of  or  possess 
negative  control  over  the  applicant  or 
8(a)  business  concern. 
■    In  evaluating  whether  an  individuals 
social  disadvantage  has  negativelv 
impacted  on  his  or  her  enL-^'  into  and/ 
or  advancement  in  the  business  world. 
§  124.105(c)  would  be  amended  to 
clarify  that  SBA  will  entertain  any 
relevant  evidence,  but  that  SBA  would 
consider  the  experiences  of  the 
individual,  where  applicable,  in 
education,  employment  and  business 
history.  The  failure  to  establish 
disadvantage  in  any  one  area  (i.e., 
education,  employinent,  or  business 
history)  would  not  prevent  an 
individual  from  meeting  this 
requirement  of  negative  impact  as  long 
as  the  totality  of  the  circumstances 
experienced  by  the  individual 
demonstrate  his/her  disadvantage  in 
entering  into  and/or  advancing  in  the 
business  world. 

Section  124.l06(a)(2)(i)  would  be 
amended  by  increasing  the  entry  level 
personal  net  worth  limitation  from 
5250^000  to  $3t)0.000  in  order  to  take 
into  account  inflation.  The  $250,000  net 
worth  figure  was'established  by 
regulation  in  April  1989.  Inflation 
increased  19.6  percent  between  April 
1 989  and  March  1 994  based  on  t  he 


Consumer  Price  Index  for  All  Urban 
Consumers.  Applying  the  19.6  percent 
inflation  rate  to  the  $250,000  figvire 
would  increase  the  net  worth  limitation 
to  $299,000.  This  proposed  rule  would 
round  that  amount  to  $300,000. 

Section  124.106(a)(2)(ii)  would  clarifv 
SBA's  method  of  analysis  in 
determining  whether  the  applicant 
concern  itself,  as  apart  from  its 
disadvantaged  owner(s),  should  be 
considered  economically  disadvantaged. 
It  would  require  SBA  to  compare  an 
applicant  concern  to  other  small 
business  concerns  in  the  same  four-digit 
Standard  Industrial  Classification  Code 
which  are  not  owned  and  controlled  bv 
socially  and  economicallv 
disadvantaged  individuals. 

Section  124.106ta)(2)(i)(A)(I)  would 
be  amended  to  provide  that  assets 
transferred  by  an  individual  claiming 
disadvantaged  status  to  any  imniediato 
family  member  within  two  years  prior  to 
tlie  date  of  application  to  the  8(a) 
program  shall  bv  presumed  to  be  the 
propert\  of  the  individual  claiming 
disadvantaged  stilus.  Currently, 
property  or  assets  transferred  bv  an 
individual  claimini?  disadvantaged 
status  to  his/her  spouse  within  two 
years  of  the  date  of  8(a)  application  is 
presumed  to  be  the  property  of  the 
transferor  for  purposes  of  determining 
his/her  economic  disadvantage.  SBA 
believes  lhat  a  change  is  needed  to 
prevent  circumvention  of  its  eligibility 
regulations  by  asset  transfers  to  otli^r 
than  an  applicant  individual's  spouse. 
Several  applicants  have  avoided  the 
intent  of  this  regulation  by  transferring 
assets  to  children.  SBA  believes  that  it 
is  necessary  to  prevent  the  recurrence  of 
this  practice,  which  if  left  unchanged, 
could  admit  firms  into  the  8(a)  program 
that  SB.A  believes  should  be  considered 
ineligible. 

Section  124.106(b)  would  be  ar-ended 
for  clarity,  and  would  increase  ilie 
personal  net  worth  limitation  for  the 
Small  Disadvantaged  Business  program 
from  $750,000  to  S900.000  to  take  into 
account  inflation  since  the  S750.0O0 
standard  was  set  in  April  1989. 

Section  124.107(b)  would  be  amended 
to  clarify  that  the  requirement  that  an 
applicant  concern  possess  technical  and 
managerial  experience  to  be  deemed  to 
have  the  required  potential  for  success 
to  be  admitted  to  the  8(a)  program  was 
not  meant  to  contradict  the  provision  in 
§  124.104  that  the  individual(sj  upon 
whom  eligibility  is  based  need  not 
posses  both  management  and  technical 
capabiUties.  In  order  to  have  the 
requisite  potential  for  success,  an 
applicant  concern  must  have  both 
management  and  technical  experience. 
Conversely,  the  individual(s)  upon 
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whom  eligibility  is  based  must  possess 
either  management  or  technical 
capabilities  to  meet  that  part  of  the 
control  requirement  under  §  124.104. 

Section  124. lOft  would  be  amended 
by  adding  a  new  paragraph  (d)(3)  that 
would  state  that  any  8(a)  applicant  that 
is  a  dealer  or  wholesaler  would  not  be 
required  to  demonstrate  that  it  is 
capable  of  supplying  the  product  of  a 
small  business  manufacturer  in 
conjunction  with  its  8(a)  application.  In 
the  past,  there  has  been  confusion  as  to 
whether  SBA's  non-manufacturer  rule 
(i.e.,  the  rule  requiring  a  regular  dealer 
to  supply  the  product  of  a  small 
business  in  order  for  it  to  be  considered 
small  for  a  specific  8(a)  or  small 
business  set  aside  procurement)  should 
be  applied  in  determining  an  applicant's 
initial  eligibility  for  the  8(a)  program. 
SBA  believes  that  because  the  Small 
Business  Act  authorizes  waivers  to  the 
non-manufacturer  rule  in  connection 
with  a  specific  contract  where  SBA 
determines  that  no  small  business 
manufacturer  can  reasonably  be 
expected  to  offer  a  product  meeting  the 
specifications  of  the  solicitation,  the 
non-manufacturer  rule  should  have  no 
bearing  on  an  applicant's  eligibility  for 
the  8(a)  program.  In  addition,  the  8(a) 
program  should  not  be  viewed  solely  as 
a  contracting  program.  There  is  other 
business  development  assistance 
available  to  Program  Participants  which 
should  not  be  foreclosed  because  of  the 
non-manufacturer  rule.  Regular  dealer 
applicants  to  the  8(a)  program  should  be 
aware,  however,  that  they  must 
generally  meet  the  requirements  of  the 
non-manufacturer  rule  in  order  to  be 
awarded  specific  8(a)  contracts  a& 
regular  dealers. 

Proposed  §  124.109(f)  would  add  a 
provision  making  an  applicant  to  the 
8(a)  program  ineligible  for  program 
participation  if  the  proprietor,  or  a 
holder  of  at  least  20  percent  of  the  stock, 
or  a  partner,  officer,  director  of  the 
concern  is  currently  incarcerated,  on 
parole  or  on  probation.  This  provision  is 
derived  from  a  similar  determination  of 
inehgibility  for  SBA  financial  assistance 
currently  contained  in  13  CFR  120.101- 

2(0. 

Section  124.111  would  be  amended 
by  revising  paragraph  (a)(2)  to  set  the 
same  personal  net  worth  limitation  for 
a  Program  Participant  in  either  the 
developmental  or  transitional  stage  of 
program  participation  to  maintain  its 
continued  8(a)  eligibility.  Currently,  the 
limit  is  $500,000  for  firms  in  the 
developmental  stage  of  8(a)  program 
participation,  $750,000  for  firms  in  the 
transitibnal  stage  of  8(a)  program 
participation,  and  $750,000  for  purposes 
of  eligibility  for  the  Department  of 


Defense's  Small  Disadvantaged  Business 
(SDB)  program.  This  rule  would 
eliminate  the  separate  net  worth  figure 
for  firms  in  the  developmental  stage 
(i.e.,  eliminating  the  current  $500,000 
amount).  It  would  then  apply  the 
$750,000  amount,  adjusted  for  inflation, 
to  all  participant  firnis  to  make  the 
requirement  for  developmental  firms 
consistent  with  continued  eligibility  for 
transitional  firms  and  simplify  program 
administration.  As  with  the  enlry  \e\e\ 
personal  net  worth  limitation  amount, 
the  $750,000  figure  would  also  be 
increased  by  19.6  percent  due  to 
inflation  {see  discussion  relating  to 
proposed  §  124.106(a)(2)(i)).  A  straight 
inflation  adjustment  would  produce  a 
net  worth  limitation  of  $897,000.  This 
proposed  rule  would  round  that  amount 
to  $900,000. 

Section  124.111(c)(5)  would  be 
amended  to  further  restrict  excessive 
withdrawals  from  8(a)  Program 
Participants  by  their  owners  or 
managers.  Specifically,  a  Participant 
could  no  longer  claim  that  large 
withdrawals  from  the  Participant  should 
not  be  restricted  where  the  concern's  net 
worth  has  continued  to  increase 
throughout  the  period  of  time  the 
withdrawals  are  made.  Certain  Program 
Participants  have  attempted  to  claim 
that  excessive  withdrawals  could  not  be 
penalized  where  the  Participant's  net 
worth  continued  to  increase  because  the 
withdrawals  were  not  detrimental  to  the 
attainment  of  its  business  plan.  The  8(a) 
program  is  designed  to  foster  the 
development  of  business  concerns 
owned  by  disadvantaged  individuals. 
The  fact  that  Participant's  net  worth  has 
increased  does  not  mean  that  it  would 
not  have  increased  more  or  achieved 
greater  success  but  for  excessive 
withdrawals  by  its  owmers/managers. 

Section  124.112(c)(2)(iv)  would  be 
amended  to  clarify  the  requirements 
pertaining  to  a  joint  venture  between  an 
8(a)  concern  owned  by  an  Indian  tribe 
and  a  concern  determined  to  be  other 
than  small.  There  has  been  some 
concern  that  this  regulation  required  a 
majority  of  the  performance  of  such  a 
contract  to  be  performed  on  an  Indian 
reservation  or  land  owned  by  the  tribe. 
This  was  not  the  intent.  This  proposed 
rule  would  amend  this  provision  to 
make  it  consistent  with  the  same 
provision  contained  in  §  124.321  which 
requires  only  that  the  tribally-owmed 
8(a)  concern  must  perform  most  of  its 
activities  generally  on  the  reservation  or 
tribal ly-owTied  land  in  order  to  be 
eligible  to  joint  venture  with  a  large 
business.  "This  provision  contai{is  no 
specific  requirement  that  the  work  done 
through  the  joint  venture  must  be  done 
on  the  Indian  reservation  or  tribally- 


owned  land.  However,  it  is  necessary 
not  to  overlook  two  requirements  which 
may  perpetuate  that  requirement  in 
some  instances — that  the  concern  must 
be  located  on  the  reservation  ortribally- 
owned  land,  and  that  the  8(a) 
participant  to  a  joint  venture  must  meet 
the  performance  of  work  requirements 
imposed  by  §  124.314.  See  §  124. 321(f)- 

Section  124.113  would  be  amended 
by  adding  an  exclusion  from  affiliation 
for  concerns  owned  by  a  Native 
Hawaiian  Organization,  by  prohibiting  a 
Native  Hawaiian  Organization  from 
owning  more  than  one  current  or  former 
8(a)  Participant  having  the  same 
primary  industry  classification,  and  by 
excluding  from  the  one-time  individual 
eligibility  requirement  any  individual 
who  merely  manages  a  concern  owned 
by  a  Native  Hawaiian  Organization. 

The  proposed  rule  would  add  a  new 
§  124.114  which  would  specifically 
authorize  CDC-owned  small  business 
concerns  to  participate  in  the  8(a) 
program.  The  same  amendments  added 
to  §  124.113  for  Native  Hawaiian    - 
Organizations  would  be  added  to  this 
section  regarding  CDC-owned  concerns. 

Minor  clarifying  language  would  be 
added  to  §  124.206(c)(1)  regarding  the 
time  frame  for  an  applicant  concern  to 
request  a  reconsideration,  and  where 
such  a  request  must  be  made. 

Sections  124.208(c)  and  124.209(b) 
would  be  amended  to  streamhne  the 
procedures  governing  graduation  and 
termination  of  8(a)  Program  Participants 
respectively.  This  rule  would  eliminate 
the  second  letter  of  notification  and  the 
second  45  day  response  period  provided 
in  §  124.208(c)  and  §  124.209(b). 

Additionally,  this  rule  would  change 
the  time  period  in  which  the  Division 
Director  must  make  a  recommendation 
on  graduation  to  the  AA/MSB&COD. 
The  rule  would  change  the  time  frame 
for  the  Division  Director's 
recommendation  to  the  AA/MSB&COD 
from  15  days  to  45  days. 

Section  124.209fb)  currently  provides 
the  same  procedures  and  time  limits 
regarding  termination  actions  as  are 
discussed  above  with  regard  to 
graduation  from  the  8(a)  program.  This 
rule  would  make  the  same  changes  to 
the  termination  procedures  as  are 
discussed  above  with  regard  to 
graduation  from  the  8(a)  program. 

The  proposed  rule  would  amend  the 
procedures  concerning  remands  of  8(a) 
eligibility  appeals  by  OHA  to  the  AA/ 
MSB&COD.  Section  124.210(h)(2)  would 
clarify  that  the  AA/MSB&COD  would 
issue  a  decision  in  accordance  with  a 
remand  order  of  the  Administrative  Law 
Judge  within  10  working  days  of  the 
remand,  unless  the  AA/MSB&COD    . 
requests  and  the  Administrative  Law 


Judge  grants  an  extension  thereof.  An 
applicant  or  8(a)  concern  could  then 
appeal  the  AA/MSB&COD's  remand 
aecision  to  OHA  vnthin  20  working 
days  of  the  date  that  the  decision  is 
mailed.  The  failure  of  an  applicant  to 
file  an  appeal  within  the  20-day  time 
frame  would  serve  to  make  the  remand 
decision  the  final  agency  decision  and 
would  not  require  any  further  action  by 
OHA. 

Section  124.210  would  be  further 
amended  by  adding  a  new  paragraph  (k) 
to  specifically  authorize  reconsideration 
of  8(a)  eligibility  appeal  decisions  made 
by  SBA's  Office  of  Hearings  and 
Appeals.  Reconsideration  would  be 
specifically  authorized  where  a 
petitioning  party  establishes  a  clear 
error  of  law  or  fact  affecting  the  decision 
in  the  case. 

Section  124.302  would  be  amended  to 
ease  the  restrictions  on  adding  SIC 
codes  once  a  concern  is  admitted  to  the 
8(a)  program.  The  proposed  rule  would 
permit  SBA  to  approve  an  additional 
SIC  code  as  long  as  a  rational  business 
explanation  exists  for  acquiring  the 
requested  SIC  code.  SBA  seeks  to  make 
it  clear  that  the  authority  to  make 
decisions  regarding  wrhat  types  of 
business  ventures  an  8(a)  concern 
should  get  involved  in  rests  with  the 
8(a)  concerns  themselves.  Thus,  for 
example,  an  8(a)  concern  may  acquire  or 
develop  the  capability  to  perform 
contracts  in  an  industry  not  directly 
related  to  the  8(a)  concern's  primary 
business  and  seek  to  add  the 
appropriate  SIC  code{s).  or  it  may  hire 
an  additional  key  employee  that  opens 
up  new  avenues  of  work  to  the  8(a) 
concern  and  seek  to  add  additional  SIC 
codes.  In  addition,  SBA  proposes  to 
shorten  the  time  it  takes  SBA  to  respond 
to  a  request  for  a  change  in  SIC  code 
designations  from  45  days  to  30  days. 

The  proposed  rule  would  amend 
§  124.305(b)(3)  regarding  what  a 
Program  Participant  must  demonstrate 
to  qualify  for  an  8(a)  bond  exemption. 
As  currently  written,  in  order  to  quaUfy 
for  a  bond  exemption,  an  8(a)  Program 
Participant  must,  among  other  things, 
demonstrate  that  it  caimot  obtain  a  bond 
for  the  performance  of  the  specific  8(a) 
requirement  at  issued  by  submitting  to 
SBA  vmtten  denials  from  at  least  two 
sureties,  one  of  which  is  a  corporate 
surety  and  one  of  which  is  an  individual 
surety.  Based  on  experience  with  this 
provision.  SBA  believes  that  the 
requirement  that  two  sureties  decHne  to 
issue  the  required  bond  is  unnecessary. 
As  such,  the  proposed  rule  would 
amend  §  124.305(b)(3)  to  require  a 
Participant  to  demonstrate  only  that  it 
cannot  obtain  a  bond  from  one  corporate 
(Treasuiy-Usted)  surety. 


The  proposed  rule  would  revise 
§  124.305(c)(4)  to  provide  that  a  Program 
Participant  may  be  eligible  to  receive 
only  two  bond  exemptions  at  any  one 
time.  In  other  words,  although  up  to  five 
bond  exemptions  per  Program 
Participant  are  authorized,  a  Participant 
may  not  have  more  than  two  active  8(a) 
contracts  at  a  time  for  which  it  has 
received  a  bond  exemption. 

This  proposed  rule  would  also 
eliminate  the  requirement  that  a 
Program  Participant  not  be  permitted  to 
receive  8(a)  contracts  in  excess  of  its 
approved  8(a)  support  level.  However, 
this  would  not  affect  SBA's  authority  to 
impose  a  hmit  on  the  amount  of  8(a) 
contract  awards  as  a  part  of  a  remedial 
action  plan  where  a  firm  fails  to  meet  its 
competitive  business  mix  requirements. 
A  concern  would  still  be  required  to 
project  in  its  business  plan  its 
anticipated  level  of  8(a)  contract 
support,  but  such  level  would  be  used 
only  as  a  planning  and  development 
tool.  Section  124.307  would  be 
amended  by  redesignating  paragraph 
"(d)"  as  paragraph  "(e)"  and  by  adding 
a  new  paragraph  "(d)"  that  would 
eliminate  approved  8(a)  support  levels 
as  a  basis  for  denying  8(a)  contract 
awards  in  excess  of  Ujose  levels.  SBA 
believes  that  Program  Particip)ants 
should  be  afforded  the  flexibility  to  seek 
out  and  receive  8(a)  contracts  so  long  as 
they  are  capable  and  responsible  to 
perform  those  contracts  and  meet  their 
competitive  business  mix  requirements. 
SBA  would  still  determine  whether  a 
Participant  was  responsible  to  perform  a 
particular  8(a)  procurement 
requirement,  and  could  determine  that 
the  concern  did  not  have  the  capacity  to 
perform  the  extra  work,  but,  except  as 
part  of  an  approved  remedial  action 
plan,  it  could  not  withhold  award 
merely  because  the  concern  would 
exceed  (ot  has  exceeded)  its  approved 
support  level. 

Section  124.307  would  be  further 
amended  by  adding  a  new  paragraph 
"(f)"  that  would  prohibit  any  {>arty  bom 
challenging  the  eligibility  of  a  Program 
Participant  for  a  specific  sole  source  or 
competitive  8(a)  requirement  at  SBA  or 
any  other  administrative  forum.  Much 
of  this  provision  is  currently  contained 
in  §  124.311(g)  for  competitive  8(a) 
requirements,  but  no  such  specific 
language  was  set  forth  for  sole  source 
8(a)  requirements.  The  regulatory 
language  appearing  in  §  124.311(g) 
would  be  moved  into  this  new  provision 
and  would  be  expanded  to  apply  to  sole 
source  B(a)  procurements  as  well. 
Section  124.31  l(g}  would  be  removed  as 
uimecessary. 

In  addition,  the  prop>osed  rule  would 
specify  that  only  the  AA/MSB&COD 


could  file  a  SIC  code  appeal  in 
connection  with  either  a  sole  source  or 
competitive  8(a)  requirement.  While  this 
restriction  appears  in  §  121.1703,  as  part 
of  SBA's  size  and  SIC  code  appeal 
regulations,  it  was  not  similarly 
contained  in  the  8(a)  regulations.  SBA 
believes  that  it  should  appear  in  both 
places  for  clarity  and  ease  of  use.  It 
would  specifically  apply  to  both  sole 
source  and  competitive  8(a) 
requirements.  SBA  reviews  ever>-  SIC 
code  to  determine  its  appropriateness, 
but  so  long  as  the  code  assigned  by  the 
procuring  agency  contracting  officer  is 
reasonable.  SBA  will  concur.  SBA 
frequently  goes  back  to  a  procuring 
agency  to  dispute  a  SIC  code  when  it 
feels  that  the  statement  of  work 
indicates  that  the  assigned  SIC  code  is 
inapprdfiriate.  Discussions  between 
SBA  and  the  prociuing  agency  normally 
clear  up  any  confusion.  As  part  of  this 
process,  any  party  may  submit  evidence 
to  SBA  to  explain  why  it  believes 
another  SIC  code  should  be  assigned  to 
the  procurement.  SB.^  will  consider 
such  information  and  will  seek  a  SIC 
code  change  if  it  believes  that  the  SIC 
code  assigned  by  the  procuring  agency 
is  unreasonable. 

Section  124.308(c)  would  be  amended 
to  specify  where  8(a)  offerings  should  be 
sent  in  light  of  the  changes  made  by  this 
rule  eliminating  local  and  national  buy 
requirements.  Under  the  proposed  rule, 
all  requirements  that  are  offered  to  the 
8(a)  program  as  competitive 
procurements  and  those  sole  source 
requirements  that  are  offered  to  the 
program  without  nominating  a  specific 
Program  Participant  (i.e.,  open 
requirements)  would  be  offered  to  SBA's 
Division  of  Program  Development  in 
SBA's  Central  Office.  Sole  source 
requirements  that  are  offered  to  the  8(a) 
program  on  behalf  of  a  specific  Program 
Participant  would  be  offered  to  the 
appropriate  SBA  district  office. 

Section  124.308(d)  would  be  amended 
to  clarify  the  distinction  between 
accepting  a  competitive  8(a) 
requirement  on  behalf  of  the  8(a) 
program  generally  and  a  sole  source  8(a) 
requirement  on  behalf  of  a  particular 
8(a)  Program  Participant.  In  addition, 
the  proposed  rule  would  prohibit  a 
procuring  agency  from  conducting  a 
competitive  8(a)  requirement  prior  to 
obtaining  SBA's  acceptance  of  the 
requirement  for  the  8(a)  program.  Any 
competition  so  held  would  not  be 
considered  an  8(a)  competition.  If  a 
procuring  agency  still  wanted  to  fulfill 
its  requirement  through  the  8(a) 
program,  the  requirement  would  have  to 
be  offered  to  and  accepted  by  SBA  for 
the  8(a)  program,  and  the  procuring 
agency  would  have  to  use  applicable 
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8(a)  competitive  procedures  after  the 
acceptance.  The  procuring  agency 
would  again  be  required  to  synopsize 
the  procurement  in  the  Commerce 
Business  Daily.  A  new  solicitation 
would  have  to  be  issued,  and  new  offers 
would  have  to  be  submitted  and 
evaluated. 

Section  124.308  would  also  be 
amended,  by  adding  a  paragraph  (d)(4), 
to  permit  all  eligible  8(a)  concerns 
nationally  to  submit  offers  in 
connection  with  8(a)  competitive 
requirements  other  than  construction 
requirements. 

Sections  124.308(e)(l)(iii). 
124.311(f)(4),  124.311(f)(5),  124.312(b). 
and  124.312(c)  would  be  amended  by 
removing  any  provisions  pertaining  to 
8(a)  support  level  requirements. 

The  rule  would  add  a  new 
§  124.308(i)  pertaining  to  Basic  Ordering 
Agreements  (BOAs).  This  provision 
would  state  that  each  order  to  be  issued 
under  a  BOA,  and  not  the  BOA  itself,  is 
a  contracting  action.  As  such,  there 
must  be  a  separate  offer  and  acceptance 
for  each  order.  As  with  any  other  new 
offer,  SBA  would  determine  eligibility 
for  an  order  under  a  BOA  at  the  time  of 
the  issuance  of  the  order.  This  would 
require  a  concern  to  remain  a  small 
business  at  the  time  the  order  is  to  be 
issued  and  would  prohibit  orders  from 
being  issued  to  concerns  whose  program 
terms  have  expired  or  who  have 
otherwise  exited  the  8(a)  program. 

Section  124.309(c)  would  be  amended 
to  clarify  SBA's  intent  regarding  the 
concept  of  adverse  impact.  Under  the 
proposed  rule,  "adverse  impact"  could 
be  found  to  exist  where  several 
requirements  currently  being  performed 
by  different  small  business  concerns  are 
bundled  into  one  larger  requirement 
which  could  be  considered  "new" 
under  SBA's  regulations  due  to  the 
magnitude  of  the  bundled  requirement. 
This  rule  would  permit  SBA  to  find 
adverse  impact  in  such  a  case  where  at 
least  one  of  the  small  business  concerns 
losing  work  that  is  to  be  bundles  meets 
the  presumption  of  adverse  impact. 

This  rule  also  proposes  to  amend 
§  124.311(a)  concerning  how  the 
.competitive  threshold  requirements 
should  be  applied  for  indefinite 
quantity  and  indefinite  delivery 
requirements.  Currently,  §  124.311(a)(2) 
specifies  that  "[f|or  purposes  of 
indefinite  quantity/delivery  contracts, 
the  thresholds  will  be  applied  to  the 
guaranteed  minimum  value  of  the 
contract."  This  requirement  has  proven 
unworkable  because  of  the  immense 
differences  noted  between  the 
"guaranteed  minimum"  amounts  on 
procurements  offered  to  the  8(a) 
program  and  the  maximum  amounts 


authorized  under  the  prociuements,  and 
has  been  subject  to  substantial  criticism. 
Procuring  agencies  can  presently  offer 
very  large  procurement  requirements  to 
the  8(a)  program  as  indefinite  quantity 
type  requirements  with  guaranteed 
minimum  amounts  below  the  applicable 
8(a)  competitive  threshold  in  order  for 
contracts  to  be  procured  on  a  sole 
source  basis,  even  though  the 
procurement  would  likely  exceed  the 
applicable  competitive  threshold  during 
the  performance  of  the  contract. 
Requirements  that  traditionally  were 
procured  through  other  contract  types 
were  being  offered  and  accepted  into  the 
8(a)  program  as  indefinite  quantity 
requirements  solely  to  take  advantage  of 
the  guaranteed  minimum  rule.  In  order 
to  eliminate  this  potential  abuse,  SBA 
proposes  to  amend  its  regulations  to 
specify  that  the  competitive  threshold 
requirements  would  be  applied  for  all 
types  of  contracts,  including  indefinite 
quantity/delivery  contracts,  to  the 
Govenunent  estimate  of  the 
requirement,  including  options,  as 
identified  by  the  procuring  agency. 

Tlie  proposed  rule  would  amend 
newly  redesignated  §§  124.311(d).  (f) 
and  (g)  (old  §§  124.311(e).  (h).  and  (i))  to 
take  into  account  the  proposed  change 
made  in  §  124.308(d)(4)  that  would 
permit  all  eligible  Program  Participants 
nationally  to  submit  offers  in  refsponse 
to  8(a)  competitive  solicitations,  other 
than  for  construction  reouirements. 

Proposed  redesignated  §  124.311(g) 
(old  §  124.311(i))  would  clarify  SBA's 
implementation  of  §  8(a)(1)(C)  of  the 
Small  Business  Act.  15  U.S.C. 
637(a)(1)(C),  which  authorizes 
competitive  8(a)  awards  in  limited 
circumstances  to  firms  which  have 
completed  their  terms  of  participation 
in  the  8(a)  program.  Of  particular  note, 
SBA  would  specify  in  the  regulations 
that  eligibility  would  be  determined  as 
of  the  initial  date  specified  for  the 
receipt  of  offers  set  forth  in  the  .    . 
solicitation  without  regard  to  extensions 
of  time  through  amiendments  to  the 
solicitation.  The  date  for  determining 
eligibihty  would  thus  be  firmly 
established  and  could  not  change  during 
the  procurement  process.  With  such  a 
date  certain,  firms  know  up  front  if  their 
program  term  will  expire  prior  to  that 
specified  date.  Offers  would  not  be 
prepared  amid  uncertainty  that  the  date 
for  determining  eligibility  could  be 
changed.  As  such,  firms  would  not  be 
dissuaded  from  participating  in  8(a) 
competitive  procurements  during  the 
later  stages  of  their  participation  terms. 

Section  124. 31 7  would  pe  amended  to 
specify  that  only  physical  or  mental 
incapacity,  and  not  criminal 
incarceration  or  bankruptcy,  could  be  a 


basis  for  a  waiver  of  the  termination  for 
convenience  requirement  imposed  by 
this  section.  In  addition,  this  section 
would  be  amended  to  make  clear  that 
the  burden  is  on  the  concern  requesting 
a  waiver  to  specify  the  ground(s)  upon 
which  the  waiver  is  being  sought  and  to 
demonstrate  that  it  has  met  the 
ground(s).  The  Agency  is  not  expected 
to  raise  every  possible  basis  for  waiver 
and  to  then  dismiss  them  as  not 
applicable. 

The  proposed  rule  would  add  a  new 
§  124.319(c).  This  provision  would 
clarify  that  SBA  may  novate  one  8(a) 
Program  Participant  for  another  (with 
the  consent  of  the  procuring  agency) 
where  the  first  concern  cannot  complete 
performance  of  an  8(a)  contract,  without 
seeking  the  approval  of  the 
Administrator  under  §124.317. 

Section  124.321(a)  would  be  amended 
to  clarify  that  an  8(a)  concern  seeking  to 
joint  venture  with  another  firm  must 
bring  something  of  value  to  the  joint 
venture  arrangement  other  than  its 
status  as  an  8(a)  concern.  While  the 
regulation  would  continue  to  state  that 
a  joint  venture  agreement  is  permissible 
only  where  an  8(a)  concern  lacks  the 
necessary  capacity  to  perform  the 
contract  on  its  own.  it  would  specify  for 
the  first  time  that  whfere  the  8(a) 
concern  lacks  the  management, 
technical  and  financial  capacity  to 
perform,  a  joint  venture  will  not  be 
approved.  An  8(a)  concern  may  he 
lacking  in  one  or  even  two  of  these 
areas,  but  cannot  be  totally  reliant  on  its 
proposed  joint  venture  partner.  The 
purpose  of  permitting  joint  ventures  is 
to  enable  an  8(a)  firm  to  gain  experience 
and  know-how  so  that  it  can  become 
self-reliant  in  the  future.  If  all  an  8(a) 
concern  will  gain  from  the  relationship 
is  a  profit,  without  developing  its  own 
capabilities  in  any  way,  the  joint 
venture  will  not  be  approved. 

Proposed  §  124.321(c)(3)  would 
clarify  that  a  joint  venture  can  be  made 
up  of  two  or  more  8(a)  concerns  without 
any  one  firm  receiving  at  least  51 
percent  of  the  riet  profits  earned  by  the 
joint  venture.  In  particular,  a  50/50  joint 
venture  arrangement  between  two  afa) 
concerns  would  be  expressly 
authorized,  provided  the  other 
regulatory  requirements  were  met. 

The  rule  would  make  minor 
clarification  changes  in  §  124.321(d)  to 
recognize  the  possibility  of  a  joint   " 
venture  made  up  of  two  or  more  8ta) 
concerns. 

Proposed  new  §  124.321(i)  would 
establish  criteria  relating  to  joint 
ventures  for  Small  Disadvantaged 
Business  (SDB)  set-asides  and  SDB 
evaluation  preferences.  In  the  past,  SBA 
has  held  the  position  that  SBA  could 


not  establish  eligibility  criteria  relating 
to  joint  ventures  for  the  Department  of 
Defense's  SDB  program.  A  recent 
decision  by  the  United  States  Court  of 
Federal  Claims  held  that  "the  power  to 
interpret  the  term  small  business 
concerns  .  .  .  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  (for  purposes 
of  DOD's  SDB  program]  is  wholly  and    . 
exclusively  within  the  sphere  of  SBA's 
authority,"  and  that  "SBA  has  both  the 
power  and  the  duty  to  define  the 
bounds  of  [that)  phrase."  Y.S.K. 
Construction  Co.,  Inc.  v.  United  States. 
No.  93-738  at  10. 11  (Fed.Cl.  Feb.  18. 
1994).  This  proposed  rule  attempts  to 
implement  that^uthority  in  a  way  that 
is  consistent  with  the  purposes  of  the 
SDB  program.  While  the  rules  vary 
somewhat  from  those  pertaining  to  joint 
ventures  in  the  8(a)  program,  the 
developmental  purposes  of  the  8(a) 
program  aVe  not  totally  consistent  with 
the  purposes  of  the  SDB  program.  In 
addition,  the  rule  applies  the  statutory 
requirement  that  the  "majority  of  the 
earnings  of  (an  SDB  contract]  directly 
accrue  to  [disadvantaged]  individuals." 
Pub.  L.  99-661.  Sec.  1207(a)(1). 
Therefore,  although  an  8(a)  concern  that 
is  51  percent  ovraed  and  controlled  by 
disadvantaged  individuals  can  joint 
venture  with  a  100  percent 
nondisadvantaged  concern  for  a 
particular  8(a)  contract  (provided  the 
8(a)  joint  venture  requirements  are  met), 
an  SDB  concern  that  is  51  percent ' 
owned  and  controlled  by  disadvantaged 
individuals  cannot  joint  venture  with  a 
100  percent  noiidisadvantaged  concern 
for  a  particular  SDB  contract.  In  such  a 
case,  a  majority  of  the  earnings  of  the 
SDB  contract  could  not  accrue  directly 
to  disadvantaged  individuals. 

Section  124.501  would  be  amended 
by  adding  a  new  paragraph  "(c)"  and 
redesignating  current  paragraph  "(c)"  as 
paragraph  "(d)."  The  newly  established 
§  124.501(c)  would  require  the 
submission  of  annual  audited  financial 
statements  by  8(a)  Program  Participants. 

This  proposed  rule  would  also  add  a 
new  §  124.611  that  would  make  SBA 
Small  Disadvantaged  Business  status 
decisions  issued  pursuant  to 
§  7(j)(li)(F)(vii)  of  the  Small  Business     ' 
Act.  15  U.S.C.  636(j)(ll)(F)(vii). 
available  in  full  text.  The  decisions 
would  be  available  for  review  in  the  law 
librar>'  located  in  SBA's  central  office. 
This  new  section  would  implement  the 
requirements  imposed  by  section  221  of 
the  Small  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992 
Pub.  L.  102-366.  106  Stat.  986.  999.  . 


Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35) 

This  rule  was  not  reviewed  imder 
Executive  Order  12866. 

SBA  certifies  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaniitg  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601. 
et  seq.  This  rule  is  necessary  to  resolve 
several  points  relating  to  eligibility  for 
SBA's  Section  e(a)  program  and  the 
procedures  relating  to  appeals  of  denials 
of  eligibility.  It  would  also  clarify/ 
amend  the  requirements  by  which  an 
8(a)  concern  could  obtain  an  exemption 
to  the  Miller  Act  bond  requirements. 
The  contracting  opportunities  offered  to 
the  8(a)  program  should  not  be  affected 
by  this  proposed  rule.  Whether  a 
particular  8(a)  concern  would  be  eligible 
for  participation  in  or.  once  in.  could 
receive  a  bond  exemption  (and. 
therefore,  whether  it.  as  opposed  to 
another  8(a)  concern,  would  be  awarded 
a  particular  8(a)  contract)  could  be 
affected  by  the  rule.  The  rule  would 
have  no  effect,  however,  on  the  amount 
or  dollar  value  of  any  contract 
requirement  or  the  number  of  such 
requirements  reserved  for  the  8(a) 
program.  Therefore,  it  is  not  likely  to 
have  an  annual  economic  effect  of  $100 
million  or  more,  result  in  a  major 
increase  in  costs  or  prices,  or  have  a 
significant  adverse  effect  on  competition 
or  the  United  States  economy. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  proposed  rule,  if 
adopted  in  final  form,  would  contain  no 
new  reporting  or  record  keeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule 
would  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  purposes  of  Executive  Order 
1 2778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects 

13  CFR  Part  121 

Government  procurement; 
Government  property;  Grant  programs- 
business;  Loan  programs — business; 
Small  businesses. 

13  CFR  Part  124 

Govenunent  procurement;  Hawaiian 
natives;  Minority  businesses;  Reporting 
and  record  keeping  requirements; 


Technical  assistance:  Tribally-owned 
concerns. 

For  the  reasons  set  forth  above,  SBA 
hereby  proposes  to  amend  part  121  of 
Title  3.  Code  of  Federal  Regulations, 
and  subpart  A,  part  124  of  Title  13. 
Code  of  Federal  Regulations  (CFR).  as 
follows: 

PART  121— [AMENDED] 

1.  The  authority  citation  for  13  CFR 
Part  121  would  continue  to  read  as 
follows: 

Authority:  15  U  S.C.  632(a).  634(b)(6). 
637(a)  and  644(c);  and  Pub,  L.  102-486.  106 
Stat.  2776.  3133. 

2.  Section  121.906(b)(l)(iv)  would  be 
revised  to  read  as  follows: 

§121.906    Manufactured  products  under 
small  business  set-aside  procurements. 
*         •         »         •         « 

(b)"  •  • 

(D*  •  • 

(iv)  Represents  that  it  will  furnish  an 
end  product  that  was  manufactured  or 
produced  in  the  United  States,  unless 
the  procuring  agency  makes  a  non- 
availability determination  pursuant  to 
§25.102(a')(4)  of  the  Federal  Acquisition 
Regulations. 


§121.1103    (Amended] 

3.  Section  121.1103(b)  would  be 
amended  by  adding  the  words  "sole 
source  or  competitive"  after  the  word 
"particular"  and  before  the  phrase 
"section  8(a)  contract." 

4.  Section  121.1104  would  be 
amended  by  revising  paragraph  (a),  the 
introductory  text  of  paragraphs  (b)  and 
(b)(2),  and  paragraph  (f)  to  read  as 
follows: 

§  121.1104    Section  8(a)  self-certification. 

(a)(1)  After  SBA  has  notified  a 
procuring  agency  in  writing  that  it  has 
accepted  a  requirement  for  the  8(a) 
program,  the  8(a)  concern  shall  certify 
that  it  is  a  small  business  for  the 
purpose  of  performing  that  particular 
contract  (by  certifying  that  it  is  small 
with  respect  to  the  size  standard 
corresponding  to  the  SIC  code  assigned 
to  the  requirement)  at  the  time  it 
submits  its  initial  offer  including  price 
to  the  procuring  agency  for  that 
xontract. 

(2)  Size  certifications  occurring  prior 
to  SBA's  acceptance  of  a  requirement  for 
the  8(a)  program  shall  have  no  effect. 

(i)  Where  a  procuring  agency 
conducts  an  8(a)  competition  without 
first  obtaining  SBA's  acceptance  of  the 
requirement  for  the  8(a)  program,  any 
size  certification  made  in  response  to 
the  solicitation  issued  by  the  procuring 
agency  shall  have  no  effect. 


IMI 
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(ii)  Where  a  procuring  agency 
negotiates  directly  with  an  8(a)  Prograni 
Participant  fur  a  sole  source  8(a) 
requirement,  any  size  certification 
occurring  prior  to  SBA's  acceptance  of 
the  requirement  for  the  8(a)  prograni 
shall  have  no  effect. 

(b)  Once  a  procuring  agency  has 
determined  that  award  of  a  sole  source 
or  competitive  contract  should  be  made 
to  a  particular  8(a)  Program  Participant, 
SB  A  shall  verify  that  the  selected 
concern  is  small  as  of  the  date  of  its 
initial  offer  including  price. 

(!)••• 

(2)  Where  SEA  verifies  that  the 
selected  8(a)  concern  is  small  for  a 
particular  procurement,  changes  in  size 
subsequent  to  the  concern's  self- 
certification  (i.e.,  changes  occurring 
between  the  date  of  certification  and  the 
date  of  award),  except  those  due  to 
merger  with  or  acquisition  by  another 
business  concern,  will  not  affect  the 
concern's  size  status  as  it  relates  to  that 
procurement. 

•        •         *         «         « 

(f)  Where  the  selected  8(a)  concern 
does  not  timely  request  a  formal  size 
determination,  SBA  (1)  in  connection 
with  a  sole  source  8(a)  requirement,  may 
accept  the  procurement  in  support  of 
another  8(a)  concern,  or  may  return  the 
procurement  from  the  8(a)  program,  as 
appropriate,  or  (2)  in  connection  with  a 
competitive  8(a)  requirement,  shall 
notify  the  procuring  agency  of  its 
determination  and  shall  request  that  it 
select  another  apparent  successful 
offeror. 

5.  Section  121.1106(b){l)(iv)  would  be 
revised  to  read  as  follows: 

§121.1106    Manufactured  products  under 
section  8(a)  contracts. 


(b)-   •   • 

{!)•    *   * 

(iv)  Represents  that  it  will  furnish  an 
end  product  that  was  manufactured  or 
produced  in  the  United  States,  unless 
the  prociiring  agency  makes  a  non- 
availability determination  pursuant  to 
§^25. 102(a)(4)  of  the  Federal  Acquisition 
Regulation. 


§121.1703    [Antended] 

6  Section  121.1703(b)  would  be 
amended  by  adding  the  words  "sole 
source  or  competitive"  after  the  word 
"particular"  and  before  the  words  "8(a) 
contract." 


PART  124— {AMENDED] 

Subpart  A — Minority  Small  Business 
and  C^tal  Ownership  Development 

7.  The  authority  citation  for  part  124 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C.  63-i(b)(6),  636(i), 
637(a),  637(d)  and  Pub.  L.  99-661,  sec.  1207, 
Pub.  L.  100-656,  Pub.  L.  101-37,  and  Pub.  L. 
101-574. 

§124.7    [Amended] 

8.  Section  124.7(b)  would  be  amended 
by  removing  paragraph  (b)(1)  and  by 
redesignating  paragraph  (b)(2)  as 
paragraph  (b). 

9.  Section  124.100  would  be  amended 
by  removing  the  terms  "Local  buy  Item" 
and  "National  buy  item",  and  by 
adding,  in  alphabetical  order,  the 
following  new  definitions  for  the  terms 
"Clear  and  convincing  evidence", 
"Commiuiity  Development  Corporation 
or  CDC",  and  "CDC-owned  concern': 

§124.100    Definitions. 

*  *         •         •         • 

CDC-owned  concern  means  any 
concern  at  least  51  percent  owned  by  a 
Community  Development  Corporation 
as  defined  In  this  section. 

*  •        *        *        • 

C7ear  and  convincing  evidence  moans 
an  abiding  conviction  that  the  truth  of 
the  factual  contentions  is  highly 
probable. 

Community  Development  Corporation 
or  CDC  means  a  nonprofit  organization 
responsible  to  residents  of  the  area  it 
serves  which  has  received  financial 
assistance  under  42  U.S.C.  9805  et  sq. 

*  •         *        •        * 

10.  Section  124.100  would  be  further 
amended  by  adding  the  new  definition 
"Unconditional  ownership"  to  read' as 
follows: 

§124.100    Definitions. 

*  •         *         *         • 

Unconditional  ownenhip  *   *   •  The 
pledge  of  stock  or  other  ownership 
interest  in  an  applicant  or  8(a)  concern 
as  collateral  under  normal  commercial 
conditions  does  not  affect  a 
disadvantaged  owner's  "unconditional" 
ovkTiership  in  such  concern. 

11.  Section  124.101  would  be 
amended  by  revising  paragraph  (a)  and 
the  first  sentence  of  paragraph  (b)  to 
read  as  follows: 

§  124.101     The  8(a)  program:  General 
eligibility. 

(a)  In  order  to  be  eligible  to  participate 
in  the  8(a)  program,  an  applicant 
concern  and  an  individual  upon  whom 
eligibility  is  based  must  meet  all  of  the 
eligibility  criteria  set  forth  in  §§  124.102 
through  124.109.  An  applicant  concern 


owned  and  controlled  by  an  Indian  tribe 
must  meet  the  requirements  set  forth  in 
§  124.112  and  in  §§  124.102  through 
124.109  as  applicable.  An  applicant 
concern  owned  and  controlled  by  a 
Native  Haxvaiian  Organization  must 
meet  the  requirements  set  forth  in 
§  124.113  and  in  §§  124.102  through 
124.109  as  applicable.  An  appUcant 
concern  owned  and  controlled  by  a 
Community  Development  Corporation 
must  meet  the  requirements  set  forth  in 
§  124.114  and  in  §§  124.102  through 
124.109  as  apphcable. 

(1)  An  applicant  concern's  eligibihty 
will  be  based  on  whether  the  concern 
meets  each  of  SBA's  eligibility  criteria  ai 
the  time  the  concern's  completed 
apphcation  for  admission  to  the  8(a) 
program  is  sent  to  the  Office  of 
MSB&COD  for  processing  or,  in  the  cast? 
of  a  request  for  reconsideration,  at  the 
time  the  reconsideration  application  is 
deemed  to  be  complete  by  SBA's  Central 
Office.  SBA,  in  its  sole  discretion,  may. 
however,  request  clarification  of 
information  contained  in  the 
application  or  request  for 
reconsideration  at  any  time  in  the 
application  process. 

(i)  SBA  will  consider  only  additional 
information  submitted  by  an  applicant 
in  response  to  an  SBA  request  for 
clarification.  Changes  in  an  applicant 
concern  that  SBA  becomes  aware  of 
between  the  date  of  application  (or 
request  for  reconsideration)  and  the 
decision  of  the  AA/MSB&COD  that 
adversely  affect  the  applicant's 
eligibility  for  8(a)  program  participation 
will  be  considered  and  constitute 
ground.s  for  decline. 

(ii)  The  decision  of  the  AA/ 
MSB&COD  to  approve  or  decline  an 
application  for  8(a)  program  admission 
shall  be  based  on  whether  the 
application,  as  clarified  by  any 
information  submitted  in  response  to  a 
request  by  SBA,  demonstrates  that  the 
applicant  concern  complies  with  each  (if 
SBA's  eligibility  criteria. 

(2)  All  determinations  made  by  the 
AA/MSB&COD  concerning  the 
eligibility  of  an  applicant  concenv  for 
participation  in  the  8(a)  program  shall 
be  in  writing,  setting  forth  the  findings 
based  on  relevant  facts  and  in 
accordance  with  applicable  law  ar.d 
regulations. 

(3)  An  applicant  concern  which  is 
declined  8(a)  program  admission  may 
request  a  reconsideration  of  such 
decline,  as  set  forth  in  §  124.206. 

(i)  If  the  application  is  declined  on 
reconsideration  based  solely  on  a 
negative  finding  of  social  disadvantage, 
economic  di.sadvantage,  ownership  or 
control,  such  decline  may  be  appealed 


by  an  unsuccessful  applicant  to  the 
SBA's  Office  of  Hearings  and  Appeals, 
(ii)  If  no  reconsideration  is  sought,  or 
if  after  reconsideration  the  application 
is  declined  based  in  whole  or  in  part  on 
a  ground  other  than  a  negative  finding 
of  social  disadvantage,  economic 
disadvantage,  owmership  or  control,  the 
written  decline  of  the  AA/MSB&COp  is 
final  and  not  subject  to  appeal. 

(4)  The  procedures  by  which  an 
applicant  concern  may  appeal  the  A.\/ 
MSB&COD's  denial  of  8(a)  program 
admission  to  SBA's  Office  of  Hearings 
and  Appeals,  and  the  grounds  for  which 
such  an  appeal  may  be  brought,  are  set 
forth  in  §  124.210  and  part  134  of  this 
title.  Where  such  an  appeal  is  brought, 
the  written  decision  of  the  Office  of 
Hearings  and  Appeals  shall  be  the  final 
Agency  decision. 

(5)  A  concern  which  has  been 
declined  for  8(a)  program  admission 
must  wait  at  least  12  months  from  the 
date  of  the  final  Agency  decision  before 
it  can  reapply  for  program  admission. 

(b)  Li  order  to  continue  its 
participation  in  the  8(a)  program, a 
Program  Participant  must  continue  to 
meet  all  eligibility  requirements 
described  in  §§  124.102  through 
124.109,  §  124.111(a),  and  §  124.112. 
§124.113  or  §124.114, 
if  applicable.  •   •  * 
■ »  -   •  •        *        •        • 

12.  Section  124.102(a)  would  be 
revised  to  read  as  follows: 

§124.102    Small  business  concern. 
(a)  In  order  to  be  approved  for 
participation  in  the  8(a)  program,  an 
applicant  concern  must  qualify  as  a 
small  business  concern  as  defined  in 
part  121  of  this  title.  The  particular  size 
standard  to  be  applied  will  be  based  on 
the  primary  industry  classification  of 
the  applicant  concern.  The  size  of  a 
tribally-ovoied  concern,  a  concern 
owned  by  a  Native  Hawaiian 
Organization,  or  a  concern  owned  by  a 
Community  Development  Corporation 
shall  be  additionally  determined  by 
reference  to  §  124.112.  §  124.113  or 
§124.114,  respectively. 
-  •        •        *        «        » 

13.  Section  124.103  would  be 
amended  by  revising  the  introductory 
text,  redesignating  current  paragraphs 
(a)  through  (j)  as  paragraphs  (b)  through 
(k).  respectively,  adding  a  new 
paragraph  (a),  revising  newly 
redesignated  paragraph  (g)  and  the  first 
sentence  of  newly  redesignated 
paragraph  (i),  adding  a  new  sentence  at 
the  end  of  newly  redesignated 
paragraph  (j).  and  by  adding  new 
paragraphs  (1)  and  (m)  as  follows: 


§  1 24.1 03    Ownership  requirements. 

Except  for  concerns  ovmed  by  Indian 
tribes,  Alaska  Native  Corporations. 
Native  Hawaiian  Organizations,  or 

CommunityCtevelopment  Corporations, 
as  defined  in  §  124.100,  in  order  to  be 
eligible  to  participate  in  the  8(a) 
program,  an  applicant  concern  must  be 
at  least  51  percent  unconditionally 
owTied  by  an  individual(s)  who  is  a 
citizen  of  the  United  States  (specifically 
excluding  permanent  resident  alien(s))" 
and  who  is  determined  by  SBA  to  be 
socially  and  economically 
disadvantaged.  Special  ownership 
requirements  for  concerns  owned  by 
Indian  tribes  and  Alaska  Native 
Corporations  are  set  forth  in  §  124.112. 
Ownership  requirements  for  Native 
Hawaiian  Organizations  are  set  forth  in 
§  124.113.  Ownership  requirements  for 
Community  Development  Corporations 
are  set  forth  in  §  124.114. 

(a)  Ownership  of  an  applicant  or  8(a) 
concern  by  one  or  more  disadvantaged 
individuals  must  be  direct  ownership 

(1)  An  applicant  concern  owned  by 
another  business  entity  that  is  owned 
and  controlled  by  one  or  more 
disadvantaged  individuals  does  not 
meet  the  requirement  that  it  be  owned 
by  disadvantaged  individuals. 

(2)  An  applicant  concern  that  is 
owned  by  a  trust  which  is  in  turn 
ovvned  and  controlled  by  a 
disadvantaged  individual  does  not  meet 
the  requirement  that  it  be  owned  by 
disadvantaged  individuals. 
•        *        •        •        » 

(g)  The  individuals  determined  to  be 
disadvantaged  in  one  8(a)  concern,  their 
immediate  family  members  residing  in 
the  same  household,  and  the  8(a) 
concern  itself  may  not  hold,  in  the 
aggregate,  more  than  a  10  percent  equity 
ownership  interest  in  any  other  single 
8(a)  concern. 

(h)*  *  * 

(i)  A  ru)n-8(a)  concern  in  the  same  or 
similar  line  of  business  is  prohibited 
from  having  an  equity  ownership 
interest  in  an  8(a)  concern  which 
exceeds  10  percent,  except  that  a  former 
Program  Participant  may  have  an  equity 
ovkTiership  interest  of  up  to  20  percent 
in  a  current  8(a)  concern  in  the  same  or 
similar  line  of  business.  *  *  * 

(j)*  *  •  While  SBA  approval  must  be 
obtained,  the  substitution  of  one 
disadvantaged  individual  for  another 
disadvantaged  individual  within  an  8(a) 
concern  that  was  awarded  one  or  more 
8(a)  contracts  does  not  require 
termination  of  those  contracts  under 
§  124.317  of  these  regulations  or  a 
request  for  waiver  of  that  termination 
requirement, 
(k)*  •  * 


(1)  The  ownership  interests  of 
business  concern  and  its  principal(s)  a-e 
considered  to  be  aggregated  in 
determining  whether  a  non- 
disadvantaged  individual  or  business 
concern  exceeds  the  10  percent  equity 
ovk-nership  limitations  (or,  in  the  case  of 
a  former  Program  Participant,  the  20 
percent  equity  ownership  limitations) 
established  by  this  section  and 
§124.104. 

(m)  In  determining  the  respective 
ownership  interests  in  an  applicant 
concern,  or  in  a  Program  Participant 
once  admitted  to  the  program,  SBA 
considers  applicable  state  community 
property  laws. 

(1)  In  a  community  property  state, 
even  when  only  one  spouse's  name 
appears  on  a  document  of  title  or  stock 
certificate,  both  spouses  are  considered 
to  have  one-half  interest  in  that  property 
as  long  as  the  property  is  acquired, 
earned,  or  accumulated  during  the 
course  of  the  marriage. 

(2)  If  SBA  determines  that  the  stock  or 
assets  of  an  8(a)  applicant  concern  are 
held  as  communify  property,  and  if  only 
one  spouse  demonstrates  disadvantaged 
status.  SBA  shall  require  as  a  condition 
of  demonstrating  or  maintaining 
eligibility,  the  transfer  by  the  non- 
disadvantaged  spouse  or  his/her 
ownership  interest  to  the  disadvantaged 
spouse.  Such  a  transfer  must  be  in  an 
amount  sufficient  for  the  disadvantaged 
spouse  to  meet  the  minimum  51% 
unconditional  ownership  requirement 
for  8(a)  program  eligibility. 

Example  1.  Title  to  8(a)  applicant 
concern  A  is  100%  iri  the  name  of  Mrs. 
X  (an  individual  determined  to  be 
socially  and  economically 
disadvantaged).  Mr.  X  is  a  non- 
disadvantaged  individual.  Mr.  and  Mrs. 
X  reside  in  a  community  property  state 
and  concern  A  is  determined  to  So 
community  property.  By  operation  of 
law,  Mr.  X  is  deemed  to  own  50%  of 
concern  A.  In  order  to  meet  8(a) 
eligibility  requirements.  Mr.  X  would 
have  to  transfer  1%  of  his  interest  in 
concern  A  to  Mrs.  X  as  non-community 
property. 

Example  2.  Title  to  8(a)  applicant  B  is 
51%  in  the  name  of  Mr.  Y  (an 
individual  determined  to  be  socially 
and  economically  disadvantaged)  and 
49%  in  Mr.  Z  (an  unmamed  non- 
disadvantaged  individual).  Mrs.  Y  is  a 
non-disadvantaged  individual.  Mr.  and 
Mrs.  Y  reside  in  a  community  property 
state  and  Concern  B  is  determined  to  be 
community  property.  By  operation  of 
law,  Mrs.  Y  is  deemed  to  own  25.5%  of 
concern  B.  In  order  to  meet  8(a) 
eligibility  requirements,  Mrs.  Y  would 
have  to  transfer  all  25.5%  of  her  interest 
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in  concern  B  to  Mr.  Y  as  non- 
rommunity  property. 

14.  Section  124.104  would  be 
amended  by  revising  the  introductory 
text,  paragraphs  (a)(2)  through  (a)(4), 
paragraph  (b),  the  introductory  text  of 
paragraph  (c),  paragraph  (c)(2).  and 
paragraph  (d)(3)  to  read  as  follows: 

§  124.104    Control  and  nnanagement 

Except  for  concerns  owned  by  Indian 
tribes.  Alaska  Native  Corporations, 
Native  Hawaiian  Organizations,  or 
Community  Development  Corporations, 
as  defined  in  §  124.100,  an  applicant 
concern's  management  and  daily 
business  operations  must  be  conducted 
by  an  owner(s)  of  the  applicant  concern 
who  has  (have)  been  determined  to  be 
socially  and  economically 
disadvantaged.  [See  §  124.112  for  the 
requirements  for  tribally-owned  entities 
and  those  owned  by  ANCs).  In  the  case 
of  an  applicant  concern  owned  by  a 
Native  Hawaiian  Organization,  the 
concern's  management  and  daily 
business  operations  must  be  conducted 
by  one  or  more  Native  Hawaiian 
individuals.  In  the  case  of  a  concern 
owned  by  a  Community  Development 
Corporation,  the  concern's  management 
and  daily  business  operations  must  be 
conducted  by  one  or  more  individuals 
determined  to  be  socially  and 
economically  disadvantaged.  In  order 
for  a  disadvantaged  individual  to  be 
found  to  control  the  concern,  that 
individual  must  have  managerial  or 
technical  experience  and  competency 
directly  related  to  the  primary  industry 
in  which  the  applicant  concern  is 
seeking  certification.  The  application 
must  demonstrate  that  the  applicant 
concern  is  actually  controlled  and 
managed  by  one  or  more  individuals 
determined  to  be  socially  and 
economir.clly  disadvantaged.  A 
disadvantaged  individual's  unexercised 
right  to  cause  a  change  in  the  control  or 
management  of  the  applicant  concern 
does  not  satisfy  this  requirement, 
regardless  of  how  quickly  or  easily  the 
right  could  be  exercised. 
(a)(1)*  •  • 

(2)  An  economically  disadvantaged 
full-time  manager  must  hold  the 
position  of  President  or  Chief  Executive 
Officer  in  the  applicant  or  8(a)  concern. 

(3)  One  or  more  disadvantaged 
individuals  deteiminod  to  manage  the 
applicant  or  8(a)  concern  on  a  full-time 
basis  must  be  present  and  available 
during  normal  working  hours  at  the 
place  of  business  of  the  applicant  or  8(a) 
concern. 

(4)  Any  disadvantaged  individual 
upon  whom  8(a)  eligibihty  is  based  who 
is  engaged  in  the  management  and  daily 
business  operations  of  the  8(a)  concern 


and  who  wishes  to  engage  in  outside 
employment  must  notify  SBA  of  the 
nature  and  anticipated  duration  of  the 
outside  employment  and  obtain  the 
written  approval  of  SBA  prior  to 
engaging  in  such  employment.  SBA  will 
review  any  request  for  outside 
employment  for  compliance  with  the 
requirement  of  day-to-day  management 
and  control  of  the  8(a)  concern.  SBA 
will  deny  a  request  for  outside 
employment  which  could  conflict  with 
the  management  of  the  firm  or  could 
hinder  it  in  achieving  the  objectives  of 
its  business  development  plan. 

(b)  The  socially  and  economically 
disadvantaged  individual(s)  upon  whom 
eligibility  is  based  shall  control  the 
Board  of  Directors  of  an  applicant  or 
8(a)  concern,  either  in  actual  numbers  of 
voting  directors  or  through  weighted 
voting  (e.g.,  in  a  concern  having  a  two- 
person  Board  of  Directors  where  one 
individual  on  the  Board  is 
disadvantaged  and  one  is  not,  the 
disadvantaged  vote  must  be  weighted — 
worth  more  than  one  vote — in  order  for 
the  concern  to  be  eligible  for  8(a) 
participation). 

(1)  The  powers  to  appoint,  remove, 
and  replace  directors  (e.g.,  through 
ownership  of  voting  stock)  is  not 
sufiicient  to  satisfy  the  requirement  that 
one  or  more  disadvantaged  individuals 
actually  control  the  Board  of  Directors. 

(2)  Non-voting,  advisory,  or  honorary 
Directors  may  be  appointed  without 
affecting  the  control  of  the  applicant  or 
8(a)  concern  to  allow  the  firm  to  have 

a  varied  and  experienced  Board  of 
Directors,  provided  they  cannot 
negatively  control  the  concern. 

(3)  All  arrangements  regarding  the 
structure  and  voting  rights  of  the  Board 
of  Directors  must  comply  with 
apphcable  state  law. 

(c)  Individuals  who  are  nut  socially 
and  economically  disadvantaged  may  be 
involved  in  the  management  of  an  8(a) 
applicant  concern,  and  may  be 
stockholders,  partners,  officers,  and/or 
directors  of  such  concern.  Such 
partners,  officers,  directors,  and/or  more 
than  10  percent  stockholders  of  the 
applicant  concern,  their  spouses  or 
immediate  family  members  who  reside 
in  the  individual's  household  may  not 
however: 

*        •        •        *        «  . 

(2)  Have  an  equity  ownership  interest 
of  more  than  10  percent  in  an  applicant 
or  8(a)  concern  where  such  individual  Is 
an  officer  or  director  or  more  than  a  20 
percent  owner,  stockholder,  or  partner 
of  another  firm  in  the  same  or  similar 
hne  of  business  as  the  applicant  or  8(a) 
concern,  except  that  a  principal  of  a 
former  Program  Participant  may  have  an 


equity  ownership  interest  of  up  to  20 
percent  in  a  current  8(a)  concern  in  the 
same  or  similar  lines  of  business  as  thn 
former  Program  Participant. 

•  '      •        •        •        • 

(d)'  •   • 

(3)  The  uondisadvantaged  individu- 1 
or  entity  provides  critical  financing  or 
bonding  support  to  the  8(a)  concern 
which  directly  or  indirectly  allows  the 
uondisadvantaged  individual  to  gain 
control  or  direction  of  the  8(a)  com:eni 

•  *        •        •        • 

15.  Section  124.105(cHl)  would  bo 
amended  by  redesignating  the  second 
sentence  and  remaining  text  as 
paragraph  (c)(2)  and  by  revising 
paragraphs  c)(l),  introductory  text  of 
newly  redesignated  (c)(2)  and  newly 
redesignated  paragraph  (c){2)(v)  to  read 
as  follows:  . 

§124.105    Social  disadvantage. 


(c)  Individuals  not  members  of 
designated  groups.  (1)  An  individual 
who  is  not  a  member  of  one  of  the 
groups  presumed  to  be  socially 
disadvantaged  in  paragraph  (b)(1)  of  this 
section  must  establish  his/her 
individual  social  disadvantage  on  the 
basis  of  clear  and  convincing  evidence. 

(2)  A  clear  and  convincing  case  of 
social  disadvantage  must  include  th" 
following  elements: 

*  •        *        •        * 

(v)  The  individual's  social 
disadvantage  must  have  negatively 
impacted  on  his  or  her  entry  into  and/ 
or  advancement  in  the  business  world. 
SBA  will  entertain  any  relevant 
evidence  in  assessing  this  element.  In 
every  case,  however.  SBA  will  consider 
the  experiences  of  the  individual,  where 
applicable,  in  education,  employment 
and  business  history.  Failure  to 
establish  disadvantage  in  any  one  of 
these  components  will  not  prevent  an 
individual  from  meeting  this 
requirement  as  long  as  the  totality  of  the 
circumstances  experienced  by  the 
individual  demonstrates  his/her 
disadvantage  in  entering  into  and/or 
advancing  in  the  business  world. 

•  •        •        •        * 

16.  Section  124.106  would  be 
amended  by  revising  the  last  sentenc-e  ul 
paragraph  (a)(l)(i),  by  changing 
"$250,000"  to  "$300,000"  in  paragraph 
(a)(2)(i),  by  changing  "$750,000"  to 
"$900,000"  in  paragraph  (b)(2),  by 
revising  the  fifth  sentence  of  paragraph 
(a)(2)(i)(A)(7).  by  revising  paragraph 
(a)(2)(ii).  and  by  revising  paragraph 
(b)(1),  introductory  text,  to  read  as 
follows: 


§124.106    Economic  disadvantage. 

(a)  Economic  disadvantage  for  the 
8(a)  program. 

(l)(i)  '  •  *  In  determining  economic 
disadvantage  for  purposes  of  8(a) 
program  eligibility,  SBA  will  compare 
the  applicant  concern's  business  and 
financial  profile  with  the  profiles  of 
other  small  business  concerns  in  the 
same  business  area  which  are  not 
owned  and  controlled  by  socially  and 
economically  disadvantaged, 
individuals. 
•        •        »         »        • 

(2)«    •   • 

(il*   •   • 

(A)(7)  •   •   •  Assets  which  an 
individual  claiming  disadvantaged 
status  has  transferred  to  a  non-applicant 
immediate  family  member  (or  to  a  tmst 
the  beneficiary  of  which  is  an 
immediate  family  member)  within  two 
years  of  the  date  of  application  to  the 
8(a)  program  will  be  presumed  to  he  the 
property  of  the  individual  claiming 
disadvantaged  status  for  purposes  of 
determining  his/her  personal  net  worth. 
However,  such  presumption  shall  not 
apply  to  transfers  to  a  spouse  who  is 
subject  to  a  legal  separation  recognized 
by  a  court  of  competent  jurisdiction. 


(ii)  Business  financial  condition.  This 
criterion  will  be  used  to  provide  a 
financial  picture  of  a  firm  at  a  specific 
point  in  time  in  comparison  to  other 
small  concerns  in  the  same  business 
area  which  are  not  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals.  For 
purposes  of  this  comparison,  concerns 
in  the  same  business  area  are  those 
which  are  primarily  engaged  in  the 
same  four-digit  Standard  Industrial 
Classification  (SIC)  code.  SBA  will  rely 
on  published  data  showing  business  and 
financial  profiles  of  similarly  sized 
businesses  operating  within  the  same 
four-digit  SIC  code  as  the  applicant, 
except  vrhere  such  data  is  not 
reasonably  available.  In  such  a  case  SBA 
may  rely  on  published  data  pertaining 
to  small  business  concerns  in  closely 
related  four-digit  SIC  code(s)  to  derive 
the  comparative  profiles.  In  evaluating  a 
concern's  financial  condition,  SBA's  ■ 
consideration  will  include,  but  not  be 
limited  to.  the  following  information: 
business  assets,  revenues,  pre-tax  profit, 
working  capital,  and  net  worth  of  the 
concern  (including  the  value  of  the 
investments  in  the  concern  held  by  the 
individual  claiming  disadvantaged 
status). 
•        •        •        •        • 

(b)  •   *   •  (1)  For  purposes  of  the 
section  8(d)  Subcontracting  Program, 


Small  Disadvantaged  Business  set- 
asides,  Small  Disadvantaged  Business 
Evaluation  preferences,  and  other 
programs  requiring  SBA's  determination 
of  disadvantaged  status,  SBA  will 
consider  the  same  information  and 
factors  set  forth  in  paragraph  (a)  of  this 
section,  but  will  apply  standards  to  each 
factor  that  are  less  restrictive  than  those 
applied  when  determining  economic 
disadvantage  for  purposes  of  the  8(a) 
program.  This  approach  reflects  the 
Congressional  intent  that  partial  or 
complete  achievement  of  a  concern's 
8(a)  program  business  development 
goals  should  not  necessarily  preclude  its 
participation  iii  other  Federal 
procurement  programs  for  concerns 
owned  and  coatrolled  by  socially  and 
economically  disadvantaged 
individuals. 

(2)*   •   • 

1 7.  Section  124.107Pj]  would  bo 
rtn'ised  to  read  as  follov.-s; 

§  124.107    Potential  for  success. 

(b)  In  determining  whether  a  concern 
has  the  requisite  potential  for  success  to 
be  admitted  into  the  8(a)  program.  SBA 
V.  ill  look  at  a  number  of  factors 
including,  but  not  limited  to.  the 
technical  and  managerial  experience 
and  competency  of  the  applicant 
concern's  managers  and  of  tha  concern 
as  a  whole,  the  financial  C2pacity  of  the 
applicant  concern  and  the  concern's 
i^xxjrd  of  performance  on  previous 
Federal  and  private  sector  contracts  in 
the  primary  industr>'  in  which  the 
concern  is  seeking  8(a)  certification. 
While  the  individual(s)  upon  whom 
eligibility,  is  based  need  not  possess 
both  management  and  technical 
capabilities  pursuant  to  §  124.104,  the 
applicant  concern  as  a  whole  must 
demonstra'p  both  technical  know-how 
in  the  prini.iry  industry  in  which  the 
concern  is  seeking  8(a)  certification  and 
management  experience  sufficient  to 
run  its  day-to-day  operations.  SBA  will 
examine  each  of  these  factors  to 
determine  whether  an  otherwise  eligible 
applicant  concern  has  the  potential  to 
successfully  perform  subcontracts 
awarded  under  the  8(a)  program  and  to 
meet  the  business  development 
objectives  and  goals  of  the  program. 

18.  Section  124.108  would  be 
amended  by  adding  the  following  new 
paragraph  (d)(3): 

§  1 24. 1 06    Additional  6(a)  program 
ellglfcHlity  requirements. 


JMI 


(d)'   •   • 

(3)  An  apphcant  concern  seeking 
admission  to  the  8(a)  program  as  a 


regular  dealer  need  not  demonstrate  that 
it  is  capable  of  meeting  the  requirements 
of  the  non-manufacturer  rule  (see  1 3 
CFR  121.1106(b))  for  its  primary- 
industry  classification. 

♦  *        «        «      ,  • 

19.  Section  124.109  would  be 
amended  by  revising  paragraphs  (d)  and 
(e).  and  by  adding  a  new  paragraph  (f). 
to  read  as  follows: 

§124.109    Ineligible  businesses. 

•  •         •         *         •  - 

(d)  Non-profit  organizations.  A  non- 
profit organization  does  not  meet  the 
general  definition  of  a  concern  as  set 
forth  in  part  121  and  §124.100  of  these 
regulations  and  is.  therefore,  ineligible 
fur  8(a)  program  participation.  In     - 
addition,  a  business  entity  owned  bv  a 
non-profit  organization  is  not  eligible 
for  S(e)  program  participation  because 
such  a  concern  does  not  meet  the 
requirement  of  being  owned  and 
controlled  by  disadvantaged 
individuals.  Nothing  in  this  paragraph 
al'fects  the  eligibility  of  a  for-profit 
concern  owned  and  controlled  bv  an 
Indian  tribe,  including  an  Alaskan 
Native  Corporation,  a  Native  Hawaiian 
Organization  cr  a  Community 
Drvelopment  Corporation  [see 

§§  124.112, 124.113.  and  124.114). 

(e)  Concerns  owned  bv  other 
concerns.  An  8(a)  applicant  concern 
which  is  owned  by  another  business 
concern,  even  where  that  "parent" 
concern  is  itself  owned  and  controlled 
by  disadvantaged  individuals,  mav  not 
be  admitted  to  the  8(a)  program  because 
the  applicant  concern  would  not  be 
ovv-ned  by  disadvantaged  individuals. 
Nothing  in  this  section  is  intended  to 
affect  the  eligibility  of  joint  ventures  for 
specific  8(al  procurement  requirements 
that  are  authorized  pursuant  to 
§124.321. 

(f)  Parole  or  probation.  An  applicant 
to  the  8(a)  program  is  inehgible  for 
program  participation  if  the  proprietor, 
or  a  holder  of  at  least  20  percent  of  the 
stock,  or  a  partner,  officer,  director,  or 
other  persons,  including  hired 
managers,  who  have  or  will  have  the 
authority  to  speak  for  and  commit  the 
concern  in  the  management  of  its 
bu.siness  affairs,  is  currently 
incarcerated,  on  parole  or  on  probation 
either  pursuant  to  a  pre-trial  diversion 
or  following  conviction  of  a  serious 
offense. 

20.  Section  124.110  would  be 
amended  by  revising  the  first  three 
sentences  of  paragraph  (a)  and  by 
revising  paragraph  (b)  to  read  as  follows: 

§124.110    Program  term. 

(a)  Each  concern  certified  for 
participation  in  the  8(a)  program  shall 
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receive  a  Program  Term  of  nine  years 
from  the  date  of  such  certification.  The 
term  will  consist  of  two  stages:  the 
developmental  stage,  which  lasts  four 
years,  and  the  transitional  stage,  which 
lasts  five  years.  These  stages  are 
described  in  §  124.303.  •   *   * 

(b)  Once  a  Program  Terra  has  been 
established  in  accordance  with  this 
section.  SB  A  is  statutorily  prohibited 
from  extending  such  term  beyond  the 
specified  expiration  date. 

21.  Section  124.111  would  be 
amended  by  revising  paragraphs  (a)(2) 
and  (c)(5)  to  read  as  follows: 

§  124.111     Continued  8(a)  program 
eligibility. 

(a)  *   •   *  "  . 

(2)  In  order  for  a  Program  Participant 
to  maintain  continued  8(a)  program 
ehgibility.  the  net  worth  of  an 
individual  claiming  to  be  socially  and 
economically  disadvantaged  caimot 
exceed  $900,000,  as  calculated  pursuant 
to  §  124.106(a){2)(i).  An  individual 
whose  personal  net  worth  exceeds 
$900,000.  as  calculated  pursuant  to 
§  124.106{a)(2)(i).  will  not  be  considered 
economically  disadvantaged. 
•        •        •        *        * 

(c)  *   •   • 

(5)  If  SBA  determines,  pursuant  to 
paragraph  (c)(4)  of  this  section,  that 
funds  or  assets  have  been  withdrawn  to 
the  detriment  of  the  achievement  of  the 
targets,  objectives  and  goals  of  the 
Participant's  business  plan,  or  to  the 
detriment  of  its  overall  business 
development.  SBA  shall  initiate  a 
termination  proceeding  under  §  124.209 
or  shall  require  an  appropriate 
reinvestment  of  funds  or  other  assets 
and  such  other  actions  as  SBA  may 
deem  necessary  to  counteract  the 
detrimental  withdrawals  as  a  condition 
of  maintaining  8(a)  program  eligibility. 
The  mere  fact  that  a  concern's  net  worth 
,has  increased  despite  withdrawals  that 
are  deemed  excessive  will  not  preclude 
SBA  from  determining  that  such 
withdrawals  were  detrimental  to  the 
attainment  of  the  concern's  business 
objectives  or  to  its  overall  business 
development. 

22.  Section  124.112  would  be 
amended  by  revising  paragraphs 
(c)(2)(iv)(A)  through  (C)  to  read  as 
follows: 

§124.112    Concerns  owned  by  Indian 
tritMS,  including  Alasita  Native 
Corporations. 

***** 

(c)  •  •  • 
(2)  '   •   • 

(iv)  During  its  Program  Term,  a 
tribally-owned  Program  Participant 


may,  for  up  to  five  8(a)  contracts,  be  a 
party  to  a  joint  venture  which  exceeds 
the  applicable  size  standard,  if  the 
tribally-owned  Program  Participant: 

(A)  Owns  and  controls  51  percent  or 
more  of  the  joint  venture; 

(B)  Is  located  on  the  reservation  of  or 
land  owned  by  the  tribe; 

(C)  Performs  most  of  its  activities 
generally  on  such  reservation  or  tribally- 
owned  land:  and 

(D)  -*   *  * 
***** 

23.  Section  124.113  would  be 
amended  by  redesignating  the  current 
text  as  paragraph  (a)  and  by  adding  the 
following  new  paragraphs  (b)  through 
(d)  to  read  as  follows: 

§124.113    Concerns  owned  by  Native 
Hawaiian  Organizations. 

(a)  •   •   • 

(b)  A  concern  owned  by  a  Native 
Hawaiian  Organization  must  qualify  as 
a  small  business  concern  as  defined  for 
purposes  of  Government  procurement  in 
part  121  of  this  title.  The  particular  size 
standard  to  be  apphed  shall  be  based  on 
the  primary  industry  classification  of 
the  applicant  concern.  OwTiership  by 
the  Native  Hawaiian  Organization  will 
not.  in  and  of  itself,  cause  affiliation 
vdth  the  Native  Hawaiian  Organization 
or  with  other  entities  owned  by  the 
Native  Hawaiian  Organization. 
However,  affiliation  with  the  Native 
Hawaiian  Organization  or  with  other 
entities  owrned  by  the  Native  Hawaiian^ 
Organization  may  be  caused  by 
circumstances  other  than  common 
owTiership. 

(c)  No  Native  Hawaiian  Organization 
shall  own  more  than  one  current  or 
former  8(a)  Program  Participant  having 
the  same  primary  industry 
classification. 

(d)  SBA  does  not  deem  an  individual 
involved  in  the  owned  by  the  Native 
Hawaiian  Organization  to  have  used  his 
or  her  individual  eligibility  within  the 
meaning  of  §  124.108(c). 

24.  A  new  section  124.114  would  be 
added  to  read  as  follows: 

§124.114    Concerns  owned  by  Community 
Development  Corporations. 

(a)  Concerns  owned  by  Community 
Development  Corporations  (CDCs)  as 
defined  in  §  124.100  are  ehgible  for 
participation  in  the  8(a)  program  and 
other  federal  programs  requiring  SBA  to 
determine  social  and  economic 
disadvantage  as  a  condition  of 
eligibility.  Such  concerns  must  meet  all 
eligibility  criteria  set  forth  in  §§  124.102 
through  124.109  and  §  124.111(a)  of  this 
part. 

(b)  A  concern  owned  by  a  CDC  must 
qualify  as  a  small  business  concern  as 


defined  for  purposes  of  Government 
procurement  in  part  121  of  this  title. 
The  particular  size  standard  to  be 
applied  shall  be  based  on  the  primary 
industry  classification  of  the  appficanl 
concern.  Ownership  by  the  CDC  will 
not,  in  and  of  itself,  cause  affiliation 
with  the  CDC  or  with  other  CDC-owned 
entities.  However,  affiliation  with  the 
CDC  or  other  CDC-owned  entities  may 
be  caused  by  circumstances  other  than 
common  CDC  ownership. 

(c)  No  CDC  shall  own  more  than  one 
current  or  former  8(a)  Program 
Participant  having  the  same  primary 
industry  classification. 

(d)  SBA  does  not  deem  an  individual 
involved  in  the  management  or  daily 
business  operations  of  a  CDC-owned 
concern  to  have  used  his  or  her 
individual  eligibility  writhin  the 
meaning  of  §  124.108(c). 

§124.201    [Amended] 

25.  Section  124.210  would  be 
amended  by  removing  the  second 
sentence. 

26.  Section  124.202  would  be 
amended  by  revising  the  last  sentence 
and  by  adding  a  new  sentence  at  the  end 
of  the  section  to  read  as  follows: 

§124.202    Place  of  filing. 

•   *   •  An  8(a)  application  will  be 
processed  by  the  appropriate  SBA  field 
office  of  the  Certification  and  Eligibility 
Branch.  A  request  for  reconsideration 
shall  be  made  directly  to  the  AA/ 
MSB&COD  at  409  Third  Street,  S.W., 
Washington,  DC.  20416. 

27.  Section  124.206  would  be 
amended  by  removing  the  first  two 
sentences  of  paragraph  (a),  by  adding 
four  sentences  to  the  beginning  of 
paragraph  (a)  and  one  sentence  to  the 
end  of  paragraph  (a),  by  removing  the 
first  two  sentences  of  paragraph  (c)(1), 
and  by  adding  three  sentences  to  the 
beginning  of  paragraph  (c)(1)  to  read  as 
follows: 

§124.206    Approval  and  decline  of 
applications  for  8(a)  program  admission. 

(a)  General.  The  AA/MSB&COD  is 
authorized  to  approve  or  decline 
applications  for  admission  to  the  8(a) 
program.  The  decision  of  the  AA/ 
MSB&COD  to  approve  or  decline  an 
application  shall  be  based  on  whether 
the  application  demonstrates  that  an 
applicant  concern  complies  with  each  of 
SBA's  eligibility  criteria  at  the  time  of 
the  application  or  at  the  time  of  any 
request  for  reconsideration.  A  denial  of 
program  admission  based  on  a  finding 
that  the  individual(s)  claiming  social 
and  economic  disadvantage  is  (are)  not 
socially  and/or  economically 
disadvantaged  and/or  that  such 


\ndividual(s)  does  (do)  not  own  and/or 
does  (do)  not  control  the  applicant 
concern,  may  be  appealed  to  SBA's 
Office  of  Hearings  and  Appeals  (OH A). 
Any  such  appeal  must  be  based  upon 
the  circumstances  which  existed  and 
were  disclosed  to  SBA  at  the  time  the 
application  or  request  for 
reconsideration  was  forwarded  to  SBA's 
Central  Office  for  processing.  •   •   * 
Incomplete  application  packages  will 
not  be  processed.  The  appropriate  field 
office  shall  notify  the  applicant  concern 
when  it  has  forwarded  the  application 
to  SBA's  Central  Office x)f  a  final 
decision. 

(b)'  •   • 

(c)  Decline.  •  •  • 

(1)  Reconstdemtion.  Every  applicant 
has  the  right  to  request  that  the  AA/ 
MSB&CX)D  reconsider  his/her  decline 
decision.  Sucfa  request  must  be  made  in 
wTiting  by  certified  mail,  return  receipt 
requested,  within  45  days  of  the  date  the 
decline  letter  is  mailed.  The  decline  . 
letter  shall  inform  the  applicant  to 
whom  ft  request  for  reconsideration 
must  be  made.  As  part  of  the 
reconsideration  request,  the  applicant 
should  include  any  additional 
information  and  documentation 
pertinent  to  ovwooming  the  reason[s} 
for  the  initial  dadine.  •  •  • 

(2)*   •   • 


28.  Section  124.208  would  be 
amended  by  ramoving  paragraph  (c)(2). 
by  redesigxuitiijg  paragraph  (cK3)  as 
paragraph  (c)(2),  and  by  revising  newly 
redesignated  paragraph  (c)(2)  to  read  as 
follows: 

§  1 24.208   Program  graduation . 

•  •        •         •         • 

{c)«   •   • 

(2)  Recommendation  of  the  Division. 
Following  the  45  day  response  period, 
the  Division  Director  will  consider  the 
facts  of  the  proposed  graduation, 
including  all  information  submitted  by 
the  Participant.  The  Division  Director 
shall  make  a  recommendation  in 
writing,  as  to  whether  or  not  graduation 
is  appropriate,  to  the  AA/MSB&COD 
within  45  days  of  the  close  of  the 
response  period.  If  he/she  seems  it 
necessary,  the  Division  Director  may 
request  additional  information  from  the 
Participant. 

•  •        •        •        • 

29.  Section  124.209  would  be 
amended  by  removing  par^raph  (b)(2), 
by  redesignating  paragraph  (b)(3)  as 
paragraph  (b)(2),  and  by  revising  newly 
redesignated  paragraph  (bK2)  to  read  as 
follows: 

§124.209   Program  tarmination. 


(b)  *  •  • 

(2)  Recommendation  of  the  Division. 
Following  the  45  day  response  period, 
the  Division  Director  will  have  45  days 
to  consider  the  facts  of  the  proposed 
termination,  including  all  information 
submitted  by  the  Participant.  The 
Division  Director  may,  if  he/she  deems 
it  necessary,  request  additional 
information  from  the  Participant.  If  the 
grounds  itx  the  proposed  termination 
continue  to  exist,  the  Division  Director 
shall  recommend  in  writing  to  the  A  A/ 
MSB&COD  that  the  Participant  be 
terminated. 

*  •        •        •        • 

30.  Section  124.210  would  be 
amended  by  re\ising  paragraph  (h)(2) 
and  adding  the  following  new  paragraph 
(k)  at  the  end  as  follows: 

§124.210    Appeals  to  SBA's  Office  of 
Hearings  and  Appeais. 

•  •        • '       *         « 

(h)(1)*  *  • 

(2)  If  the  Administrative  Law  Judge 
determines  that,  due  to  the  absence  in 
the  written  administrative  record  of  the 
reasons  upon  which  the  determination 
in  question  was  based,  such 
administrative  record  is  insufficiently 
conaplete  to  decide  whether  the 
determination  is  arbitrary  and 
capricious  or  contrary  to  law,  the  case 
shall  be  remanded  by  the 
Administrative  Law  Judge  to  the  AA/ 
MSB&COD  for  further  consideration  in 
accordance  with  the  terms  of  such 
remand.  The  AA/MSB&COD  shall  issue 
a  revised  decision  in  accordance  with 
the  remand  order  within  10  working 
days  of  the  remand,  unless  the  AA/ 
MSB&COD  requests  and  the 
Administrative  Law  Judge  grants  an 
extension  thereof.  An  applicant  or  8(a) 
concern  may  appeal  the  AA/ 
MSB&COD's  remand  decision  to  OHA 
within  20  working  days  of  the  date  that 
the  decision  is  mailed.  The  failure  of  an 
applicant  to  file  an  appeal  within  the 
20-day  time  fniae  woidd  serve  to  make 
the  remand  decision  the  final  ^ency 
decision  and  would  not  require  any 
further  action  by  OHA. 

(3)(U  •  •   • 

(kKl)  At  any  time  after  a  written 
decision  has  bean  issued  and  upon 
notice  to  all  parties  to  the  proceeding, 
the  Administratire  Law  Judge  may,  on 
his/her  Own  initiative,  reopen  the 
proceeding  and  enter  a  new  decision 
confirming,  modifying,  or  setting  aside 
the  decision  in  whole  or  in  part. 

(2)  Within  20  calendar  days  after  the 
issuance  of  a  written  decision  and  upon 
notice  to  all  parties  to  the  proceeding, 
any  party  may  file  a  petition  for 
reconsideration  of  such  decision.  Such 
a  petition  may  be  granted  only  where  it 


establishes  a  clear  error  of  law  or  fact  of 
decisional  significance. 

31.  Section  124.302  would  be 
amended  by  revising  paragraphs 
(c)(l)(i)(A)  and  (cK2)  to  read  as  follows: 

§  124.302    Review  and  modification  of 
business  plan. 

•  *        •         •         • 

(c)  Changes  in  SIC  code  designations. 
(!)*   •   *  {i)( A)  A  sound  business 
.explanation  exists  for  obtaining  the 
requested  SIC  code,  including,  for 
example,  the  acquisition  of  the 
capability  to  perform  contracts  in  an 
industry,  even  if  unrelated  to  the  8(a) 
concern's  primary  SIC  code; 

(B)*  •  • 
«        *        *  _      •        • 

(2)  SBA  will  make  a  decision  on  such 
request  within  30  da>'s  from  the  date  it 
receives  the  request. 

*  »        •        •     ■   • 

32.  Section  124.303  would  be 
amended  by  removing  the  first  two 
sentences  of  paragraph  (a)  and  by 
adding  two  sentences  to  the  beginning 
of  paragraph  (a)  to  read  as  follows: 

§  1 24.303    Stages  of  8(a)  program 
participation. 

(a)  General.  Program  participation  is 
divided  into  two  stages,  a 
developmental  stage  and  a  transitional 
stage.  The  developmental  stage  shall  be 
four  years  and  the  transitional  stage 
shall  be  five  years  unless  the  Participant 
has  exited  the  program  by  one  of  the 
means  set  forth  in  §124.110.  •  *  * 

§124.303    (Amended] 

33.  Section  124.303  would  be  further 
amended  by  removing  paragraph  (b), 
redesignating  paragraph  (c)  as  paragraph 
(b),  by  removing  paragraph  IbK3)  of 
newly  redesignated  f>aragraph  (b).  and 
by  redesignating  paragraphs  (b)  (4) 
through  (7)  of  newly  redesignated 
paragraph  (b)  as  paragraphs  (b)  (3) 
through  (6). 

34.  Section  124.304  would  be 
removed  and  reserved  as  follows: 

§  124.304    [Reservetq 

35.  Section  124.305  would  be 
amended  by  revising  paragraphs  (bK3) 
and  (c)(4)  to  read  as  follows: 

§124.305    Statutory  eiiemptk>ns  from  the 
MUter  Act  bond  requirements. 

•  *         *         •         * 

(b)«  •   • 

(3)  The  Participant  must  demonstrate 
that  it  cannot  obtain  a  bond  for  the 
performance  of  the  8(a)  procurement  by 
submitting  to  SBA  a  written  denial  from 
a  corporate  (Treasury 4isted)  surety. 

•  •        •        «        • 

(c)  *   •   • 


JMI 
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(4)  No  Program  Participant  may 
receive  an  exemption  to  the  Miller  Act 
bonding  requirements  under  this  section 
if  it  is  currently  performing  two  8(a) 
contracts  for  which  such  a  bond 
exemption  was  granted. 
***** 

36.  Section  124.307  would  be 
amended  by  redesignating  paragraph  (d) 
as  paragraph  (e),  by  adding  the 
following  new  paragraph  (d),  and  by 
adding  the  following  new  paragraph  (f): 

§  1 24.307    Contractual  assistance. 

• '      »        •        *        * 

(d)  While  a  Program  Participant's 
projected  level  of  8(a)  contract  support 
is  required  as  part  of  its  business  plan 
under  §  124.302(b)  as  a  planning  and 
development  tool,  the  level  approved  by 
SBA  will  not  act  as  a  bar  to  contract 
awards  above  that  level  so  long  as  SBA 
determines  the  concern  to  be  competent 
and  responsible  to  perform  any  such 
contracts  and  the  Participant  is  in 
compliance  with  any  applicable 
competitive  business  mix  requirement 
imposed  by  §124.312. 
•        *        •        •        * 

(fl(l)  The  eligibility  of  a  Program 
Participant,  including  its  status  as  a 
small  business,  for  a  sole  source  or 
competitive  8(a)  requirement  may  not  be 
challenged  by  another  Program 
Participant  or  any  other  party  to  SBA  or 
to  any  other  administrative  forum  as 
part  of  a  bid  or  other  contract  protest. 

(2)  The  SIC  code  assigned  to  a  sole 
source  or  competitive  8(a)  requirement 
may  not  be  challenged  by  another 
Program  Participant  or  any  other  party 
to  SBA  or  to  any  other  administrative 
forum  as  part  of  a  bid  or  other  contract 
protest.  Pursuant  to  §  121.1703(b),  only 
the  AA/MSB&COD  may  appeal  a  SIC  ' 
code  designation  with  respect  to  a  sole 
source  or  competitive  8(a)  requirement, 
and  such  appeal,  if  initiated  in  the 
discretion  of  the  AA/MSB&COD,  shall 
be  made  to  OHA. 

(3)  Anyone  with  information 
concerning  the  eligibility  of  a  Program 
Participant  to  continue  participation  in 
the  8(a)  program  may  submit  such 
information  to  SBA  in  accordance  with 
§  124.111(c).  Similarly,  anyone  with 
information  concerning  the  size 
eligibility  of  a  Program  Participant  for 
purposes  of  a  specific  8(a)  contract  may 
submit  such  information  to  the 
appropriate  SBA  field  office  for 
consideration.  See  §§  121.1104(b)-(d). 

37.  Section  124.308  would  be 
amended  by  revising  the  introductory 
text  of  paragraph  (c),  revising  paragraph 
(d),  the  first  sentence  of  paragraph, 
(f)(1),  paragraph  (f)(2),  the  first  sentence 


of  paragraph  (g),  and  by  adding  a  new 
paragraph  (i),  to  read  as  follows: 

§124.308    Procedures  for  obtaining  and 
accepting  procurements  for  the  8(a) 
program. 

***** 

(c)  Offering  letter.  All  requirements 
that  are  offered  to  the  8(a)  program  as 
competitive  procurements  and  those 
sole  source  requirements  that  are  offered 
to  the  program  without  nominating  a 
specific  Program  Participant  (i.e.,  open 
requirements)  should  be  offered  to  . 
SBA's  Division  of  Program 
Development,  409  Third  Street  SW., 
Washington,  DC  20416.  Sole  source 
requirements  that  are  offered  to  the  8(a)- 
program  on  behalf  of  a  specific  Prografn 
Participant  should  be  offered  to  the 
appropriate  SBA  district  office.  When  a 
requirement  is  offered  to  the  a(a) 
program,  the  offering  letter  or 
notification  fi'om  the  procuring  agency 
shall  contain  the  following  information: 
***** 

(d)  Acceptance  of  the  requirement. 
Upon  receipt  of  the  procuring  agency's 
offer  of  a  procurement  requirement, 
SBA  will  determine  whether  it  will 
accept  the  requirement  for  the  8(a) 
program.  SBA's  decision  whether  to 
accept  the  requirement  will  be 
transmitted  to  the  procuring  agency  in 
writing  within  15  working  days  of 
receipt  of  the  written  offering  letter, 
unless  SBA  requests,  and  the  procuring 
agency  grants,  an  extension.  SBA  is  not 
required  to  accept  any  particular 
procurement  offered  to  the  8(a)  program. 

(1)  Where  SBA  decides  to  accept  an 
offering  of  a  sole  source  8(a) 
procurement,  SBa  v«ll  accept  the  offer 
both  on  behalf  of  the  program  arid  in 
support  of  the  approved  business  plan 
of  a  specific  8(a)  Program  Participant. 

(2)  Where  SBA  decides  to  accept  an 
offering  of  a  competitive  8(a) 
procurement,  SBA  will  accept  the  offer 
for  the  8(a)  program  generally. 

(3)  SBA  will  not  accept  a  requirement 
as  a  competitive  8(a)  procurement 
where  a  competition  has  been 
conducted  by  a  procuring  ai^ency  prior 
to  SBA's  formal  acceptance  of  the 
requirement  for  the  8(a)  program  and 
the  procuring  agency  seeks  SBA's 
acceptance  in  order  to  select  an 
apparent  successful  offeror  and/or 
transmit  a  contract  to  SBA  for 
execution.  Such  a  competition 
conducted  without  obtaining  SBA's 
formal  acceptance  of  the  procurement 
requirement  for  the  8(a)  program  will 
not  be  considered  an  8(a)  competitive 
requirement.  In  such  a  case,  SBA  may 
accept  the  requirement  for  the  8(a) 
program  as  a  competitive  8(a) 
requirement,  but  the  procuring  agency 


would  be  required  to  use  appropriate 
competition  procedures  again,  including 
issuing  a  new  solicitation. 

(4)  Except  for  requirements  assigned  a 
construction  SIC  code  by  the  procuring 
agency  contracting  officer,  all 
competitive  8(a)  requirements  accepted 
by  SBA  may  be  competed  among  all 
eligible  8(a)  Program  Participants 
nationally.  The  only  geographic 
restrictions  pertaining  to  8(a) 
competitive  requirements,  other  than 
those  for  construction  requirements, 
would  be  those  imposed  by  the 
solicitations  themselves. 
***** 

(f)  Open  requirements.  *   *   * 

(1)  If  the  procurement  is  a 
construction  requirement,  SBA  will 
examine  the  portfolio  of  8(a)  concerns 
for  the  SBA  district  office  where  the 
work  is  to  be  performed  for  selection  of 
a  qualified  8(a)  concern.  •   •   * 

(2)  If  the  procurement  is  anything 
other  than  a  construction  requirement, 
SBA  may  select  any  efigible,  responsible 
Program  Participant  nationally  to 
perform  the  contract. 

(3)*    •   *  .. 

«         *         *     "   *      .  « 

(g)  Formal  technical  evaluations. 
Except  for  the  procedures  prescribed  by 
subpart  36.6  of  the  Federal  Acquisition 
Regulations  for  architect-engineer 
services,  SBA  will  not  authorize  formal 
technical  evaluations  for  sole  source  ~ 
8la)  procurement  requirements.  •   •   * 

*        "*         *    -    *         • 

(i)  Basic  Ordering  Agreements  (BOAs). 
(1)  For  purposes  of  the  8(a)  program,  a 
Basic  Ordering  Agreement  (BOA)  is  not 
an  8(a)  contract  award.  Each  order  to  be 
issued  under  the  BOA  is  an  individual 
contract.  As  such,  there  must  be  a 
separate  offer  and  acceptance  of  each 
BOA  order  before  it  may  be  issued 
through  the  8(a)  program  as  an  8(a) 
contract  award.  The  8(a)  Participant 
must  be  eligible  to  receive  each  new 
order  at  the  time  of  the  order.  For 
example,  a  concern's  size  status  does 
not  relate  back  to  the  time  that  the  BOA 
was  executed.  Instead,  a  concern  must 
be  small  at  the  time  of  the  issuance  of 
each  new  order. 

(2)  Once  a  concern's  term  of  program 
participation  expires,  or  the  concern 
otherwise  exits  the  8(a)  program,  new 
orders  cannot  be  issued  through  the  8(a) 
program  because  the  concern  is  no 
longer  eligible  to  receive  new  8(a) 
awards. 

§124.308    [Amended] 

38.  Section  124.308  would  be  further 
amended  by  removing  the  words 
"approved  8(a)  business  support  level  or 
the"  contained  in  paragraph  (e)(l)(iii). 


39.  SecUon  124.309(c)  would  be 
revisedto  read  as  follows: 

§  1 24.309    Barriers  to  acceptance. 

***** 

(c)  Adverse  Impact.  SBA  has  made  a 
uTitten  determination  that  acceptance  of 
the  procurement  for  8(a)  award  would 
have  an  adverse  impact  on  an 
individual  small  business,  a  group  of 
small  businesses  located  in  a  specific 
geographical  location,  or  other  small 
business  programs.  The  adverse  impact 
concept  is  designed  to  protect  small 
business  concerns  which  are  performing 
or  are  seeking  to  perform  Government 
contracts  awarded  outside  the  8(a) 
program. 

(1)  Indetermining  whether  or  not  the 
acceptance  of  a  requirement  would  liave 
an  adverse  impact  on  an  individual 
small  business,  SBA  will  consider  all 
relevant  factors. 

(i)  In  coimection  with  an  individual 
small  business,  SBA  presumes  adverse 
impact  to  exist  when  a  small  business 
concern  has  performed  a  specific 
requirement  for  at  least  24  months,  it  is 
performing  the  requirement  at  the  time 
it  is  offered  to  the  8(a)  program  or  its 
performance  of  the  requirement  ended 
within  30  days  of  the  procuring  agency's 
offer  of  the  requirement  to  the  8(a) 
program,  and  the  dollar  value  of  the 
requirement  that  the  small  business  was 
performing  is  25  percent  or  more  of  its 
most  recent  annual  gross  sales 
(including  those  of  its  affiliates). 

(ii)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  adverse  impact 
does  not  apply  to  "new"  requirements. 
A  new  requirement  is  a  requirement 
which  has  not  been  previously  procured 
by  the  relevant  procuring  agency.  Where 
d  requirement  is  new,  no  small  business 
could  have  performed  the  requirement 
and.  thus,  an  impact  determination  need 
not  be  performed.  Construction 
contracts  by  iheir  very  nature  (e.g.,  the 
one-time  building  of  a  specific 
structure)  are  new  requirements.  The 
expansion  or  alteration  of  an  existing 
requirement  shall  be  considered  a  new 
requirement  where  the  requirement  is 
materially  expanded  or  modified  so  that 
the  ensuing  requirement  is  not 
substantially  similar  to  the  prior 
requirement  due  to  the  magnitude  of  the 
expansion  or  alteration. 

(2)  In  determining  whether  or  not  the 
acceptance  of  a  requirement  would  have 
an  adverse  impact  on  a  group  of  small 
businesses  located  in  a  specific 
geographical  location,  SBA  shall 
consider  the  effects  of  a  procuring 
agency  bundling  various  requirements 
being  performed  by  two  or  more  small 
business  concerns  into  a  larger  contract 
which  would  be  considered  a  "new" 


requirement  because  of  the  magnitude 
of  its  expansion  as  compared  to  any  of 
the  previous  smaller  requirements.  In 
such  a  case,  adverse  impact  may  be 
found  if  one  of  the  small  business 
concerns  meets  the  presumption  set 
forth  in  paragraph  (c)(l)(i)  of  this 
section. 

(3)  In  determining  whether  or  not  the 
acceptance  of  a  requirement  would  have 
an  adverse  impact  on  other  small 
business  programs,  SBA  will  consider 
all  relevant  factors,  including  but  not 
limited  to,  wbetlier  or  not  SBA's 
acceptance  of  a  proposed  8(a) 
requirement  is  likely  to  result  in  SBA 
taking  an  inordinate  portion  of  total 
procurements  in  the  subject  industry  to 
the  :detriment  of  the  small  business  set- 
aside  program. 

§124.309    [Amended] 

40.  Section  124.309  would  be  further 
amended  by  revising  the  phrase  "a  sole 
source  8(a)  contract"  in  paragraph  (d)  to 
read  "an  8(a)  contract." 

41.  Section  124.311(a)(2)  is  amended 
by  removing  the  foUowhig  sentence 
from  the  end: 

"For  purposes  of  indefinite  quantity/ 
delivery  contracts,  the  thresholds  will 
be  applied  to  the  guaranteed  minimum 
value  of  the  contract." 

42.  Section  124.311  would  be  further 
amended  by  removing  paragraphs  (b) 
and  (g),  by  redesignating  paragraphs  (c), 
(d)»  (e),  (f),  (h)  and  (i)  as  paragraphs  (b). 
(c).  (d),  (e).  (f)  and  (g).  respectively,  by 
adding  a  new  paragraph  (a)(3),  and  by 
revising  newly  redesignated  paragraphs 
(d)(1),  (d)(2),  (f)(3).  (f)(4).  and  (g)  to  read 
as  follows: 

§124.311    8<a)  competition. 

(a)*  *  • 

(3)  For  all  types  of  contracts,  the 
applicable  competitive  threshold 
amounts  will  be  appUed  to  the 
procuring  agency  estimate  of  the  total 
value  of  the  contract,  including  all 
options. 
***** 

(d)  Sole  source  above  thresholds. 

*   *   * 

(1)  SBA  will  not  accept  a  construction 
requirement  above  the  competitive 
threshold  amount  as  a  sole  source  8(a) 
requirement. 

(2)  For  purposes  of  any  requirement 
other  than  a  construction  requirement, 
SBA  will  accept  a  contract  opportunity 
above  the  applicable  competitive 
threshold  as  a  sole  source  8(a) 
requirement  only  if  there  are  not  two 
eligible  offerors  in  the  United  States 
capable  of  performing  the  requirement 
at  a  fair  price. 


(f)  Restricted  competition.  (1)  *   *   • 

***** 

(3)  Construction  competitions.  Where 
a  construction  requirement  offered  to 
the  8(a)  program  exceeds  the  $3  million 
competitive  threshold.  SBA  will 
determine,  based  on  its  knowledge  of 
the  8(a)  portfolio,  whether  the 
competition  should  be  limited  only  to 
those  Program  Participants  located 
within  the  geographical  boundaries  of 
one  or  more  SBA  district  offices,  an 
entire  SBA  regional  office,  or  adjacent 
SBA  regional  offices.  Only  those 
Participants  located  within  the 
appropriate  geographical  boundaries  are 
eligible  to  submit  offers. 

(4)  Competition  for-all  non- 
construction  requirements.  Except  for 
construction  requirements,  all  eligible 
Program  Participants  nationally  may 
submit  offers  in  response  to  solicitations 
for  procurement  requirements  offered  to 
the  8(a)  program  that  exceed  the 
applicable  competitive  threshold. 

(g)  Award  to  firms  whose  program 
terms  have  expired.  A  concern  that  has 
completed  its  term  of  participation  in 
the  8(a)  program,  as  set  forth  in 

§  124.110,  may  be  awarded  a 
competitive  8(a)  contract  if  it  was  a 
Program  Participant  eligible  for  award  of 
the  contract  on  the  date  specified  for 
receipt  of  offers  contained  in  the 
contract  solicitation. 

(1)  For  a  negotiated  procurement,  so 
long  as  a  Program  Participant  is  eligible 
as  of  the  date  specified  for  the  receipt 
of  offers  in  the  solicitation,  its  program 
term  may  expire  after  that  date  without 
affecting  the  concern's  eligibility  to 
submit  revised  offers,  including  a  best 
and  final  offer,  and  receive  a 
competitive  award. 

{2)  Eligibility  is  determined  as  of  the 
initial  date  specified  for  the  receipt  of 
offers  set  forth  in  the  solicitation 
without  regard  to  extensions  of  time 
through  amendments  to  the  solicitation. 

(3)  This  provision  appfies  equally  to 
all  8(a)  procurement  requirements, 
including  construction  requirements. 

(4)  An  8(a)  procurement  requiiement 
for  architect-engineer  services,  in  an 
amount  less  than  the  competitive 
threshold  set  forth  in  §  124.311(a).  that 
uses  the  evaluation  procedures 
prescribed  by  subpart  36.6  of  the 
Federal  Acquisition  Regulation  will  not 
be  considered  a  competitive  8(a) 
requirement  under  this  section  for 
which  a  firm  whose  program  term  has 
expired  may  be  eligible. 

43.  Section  124.311  would  be  further 
amended  by  removing  the  phrase 
"business  support  level  and"  in  newly 
redesignated  paragraph  (e)(4),  by  adding 
the  word  "and"  after  the  semi-colon 
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(";")  in  newly  redesignated  paragraph 
(e)(5)(iii),  by  removing  newly 
redesignated  paragraph  {e)(5)(iv)  in  its 
entirety,  by  redesignating  paragraph 
(e)(5)(v)  as  paragraph  (e)(5)(iv),  and  by 
revising  newly  redesignated  paragraph 
(e)(5)(iv)  to  read  as  follows: 

§  124.31 1    8<a)  competWon. 

*  •         *         •         • 

(e)*   •   • 
(5)«   •   • 

(iv)  If  the  firm  is  in  the  transitional 
stage  of  program  participation,  whether 
it  has  achieved  its  competitive  business 
mix  targets  under  §  124.312,  or  is  in 
compliance  with  a  remedial  plan  that 
does  not  include  the  denial  of  future 
8(a)  contracts. 

§124.312    [Amended] 

44.  Section  124.312  would  be  ' 
amended  by  removing  paragraphs  (b)(4), 
(b)(5),  and  (b)(6)  and  by  redesignating 
paragraph  (b)(7)  as  paragraph  (b)(4). 

45.  Section  124.312  would  be  further 
amended  by  removing  paragraphs  (c)(2), 
(c)(3),  and  (c)(9)  and  bv  redesignating 
paragraphs  (c)(4),  {c)(5),  (c)(6),  lc)(7), 
(c)(8),  (cKlO).  (c)(ll).  and  (c)(12)  as 
paragraphs  (c)(2).  (c)(3).  (c)(4),  (c)(5). 
(c)(6).  (c)(7).  (c)(B).  and  (c)(9). 
respectively. 

46.  Section  124.317  would  be 
amended  by  revising  paragraph  (b)(3), 
and  by  adding  a  sentence  a!  the  end  of 
paragraph  (c)  to  read  as  follows: 

§  124.317    Performance  of  contracts  by 
original  8{a)  concern. 

•  •         •         •         • 

(b)-   '   • 

(3)  The  individuals  upon  whom 
eligibility  was  based  are  no  loriger  able 
to  exercise  control  of  the  concern  due  to 
physical  or  mental  incapacity  or  death; 
and 

*  *        *        •        • 

(c)  •   *   "  The  burden  is  on  the 
concern  requesting  a  waiver  to  specify 
the  ground! s)  upon  which  the  waiver  is 
being  sought  and  to  demonstrate  that  it 
has  met  ihat  (those)  ground(s). 

•  *        •  -^      *        « 

47.  Section  124.319  would  be 
amended  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§124.319    Contract  termination. 

***** 

(c)  Substitution  of  one  8la)  contractor 
for  another.  Where  a  Program 
Participant  is  unable  to  complete 
performance  of  an  8(a)  contract,  SBA 
may  authorize  another  8(a]  Participant 
to  complete  performance  and,  in 
conjunction  with  the  procuring  agency, 
novate  the  contract  to  the  substitute 
Program  Participant. 


48.  Section  124.321  would  be 
amended  by  revising  the  second 
sentence  of  paragraph  (a),  by  adding  a 
new  sentence  after  the  second  sentence 
of  paragraph  (a),  by  revising  paragraphs 
{c)(3).  (d)(2).  (d)(3).  and  (h)(l}(iii),  and 
by  adding  a  new  paragraph  (i)  to  read 
as  follows: 

§  124.321    Joint  venture  agreements, 
(a)  Prerequisites  for  joint  venture 
agreement.  *  *  *  A  joint  venture 
agreement  is  permissible  only  where  an 
8(a)  concern  lacks  the  necessary 
capacity  to  perform  the  contract  on  its 
own,  and  when  the  agreement  is  fair 
and  equitable.  Where  an  8(a)  concern 
brings  nothing  to  the  joint  venture 
relationship  (i.e.,  it  lacks  the 
management,  technical,  ont/ financial 
capacity  to  perform  the  contract),  the 
joint  venture  arrangement  will  not  be 
approved  by  SBA. 

•  •        •        *        • 

(b)*  •  * 

(c)  Contents  of  joint  venture 
agreement.  *   *   * 

(3)  A  provision  stating  that  not  less 
than  51  percent  of  the  net  profits  earned 
by  the  joint  venture  shall  be  distributed 
to  the  8(a)  concern,  hi  the  case  of  a  joint 
venture  that  includes  two  or  mora  8(a) 
concerns,  no  one  8(a)  concern  is 
individually  required  to  receive  51 
percent  of  the  profits  (e.g.,  there  can  be 
a  50/50  joint  venture  relationship  - 
between  two  8(a)  concerns). 

(d)  Other  requirements.  *   •   • 

(D*    •   * 

(2)  An  8(a)  concern  to  the  joint 
venture  arrangement  must  be  designated 
as  the  lead  entity  of  the  joint  venture. 
An  employee  of  the  8(a)  concern 
designated  as  the  lead  entity  must  be 
appointed  project  manager  responsible 
for  contract  performance. 

(3)  Accounting  and  other 
administrative  records  relating  to  the 
joint  venture  shall  be  kept  in  the  office 
of  the  lead  8(a)  concern,  unless  approval 
to  keep  them  elsewhere  is  pranted  by 
SBA  upon  written  request.  I J pon 
completion  of  the  contract  performed  by 
the  joint  venture,  the  final  original 
records  shall  be  retained  by  the  lead  8(a) 
concern. 

•  *        *        «        * 

(h)  Joint  ventures  with  concerns 
owned  by  Indian  tribes.  (1)'  *  * 

(iji)  Performs  most  of  its  activities, 
generally  on  such  reservation  or  tribally- 
owned  land;  and 

•  •        *        *       ■  •  " 

[i]  Joint  ventures  for  Small 
Disadvantaged  Business  Set- Asides  and 
Small  Disadvantaged  Business 


Evaluation  Preferences.  Joint  ventures 
are  permitted  for  Small  Oisadvaateged 
Business  (SDB)  set-asides  and  SDB 
evaluation  preferences,  provided  that 
the  requirements  set  forth  in  this 
paragraph  are  met. 

(1)  For  purposes  of  this  paragraph,  the 
term  joint  venture  has  the  same  meaning 
as  that  set  forth  in  §121.401(1)  of  these 

.  regulatioiis.  Two  or  more  concerns  that 
form  an  ongoing  relationship  to  condud 
business  would  not  be  considered  "joint 
venturers'*  within  the  meaning  of  this 
paragraph,  and  would  also  not  be 
eligible  as  an  entity  owned  and 
controlled  by  one  or  more  socially  and 
economically  disadvantaged 
individuals. 

(2)  A  concern  that  is  owned  and 
controlled  by  one  or  more  socially  and 
economically  disadvantaged  individuals 
entering  into  a  joint  venture  agreement 
with  one  or  more  other  business 
concerns  is  considered  to  be  affiliated 
for  size  purposes  with  such  other 
concem(s).  The  combined  annual 
receipts  or  employees  of  the  concerns 
altering  into  the  joint  venture  must 
meet  the  applicable  size  standard 
corresponding  to  the  SIC  code 
designated  for  the  contract. 

(3)  The  majority  of  the  venture's 
earnings  must  accrue  directly  to  the 
socially  and  economically 
disadvantaged  individuals  in  the  SDB 
concem(s)  in  the  joint  venture. 

(4)  The  percentage  ownership 
involvement  in  a  joint  venture  by 
disadvantaged  individuals  must  be  at 
least  51  percent. 

Example  1 .  Small  business  concern  A 
is  100%  owned  by  disadvantaged 
individuals.  Small  business  cono^m  B  i^ 
100%  owned  by  nondisadvantagcd 
individuals.  The  percentage 
involvement  by  concern  A  in  a  joint 
venture  between  A  and  B  must  be  at 
least  51%. 

Example  2.  Small  business  concern  C 
is  51%  owned  by  disadvantaged 
individuals.  Small  business  concern  D    . 
is  100%  owned  by  nondisadvantaged 
individuals.  Any  joint  venture  between 
C  and  D  would  be  ineligible  because  the 
amount  of  ownership  involvement  in 
-  such  a  joint  venture  by  disadvantagtid 
individuals  would  be  less  than  51%. 
Even  a  90%  involvement  by  concern  C 
in  a  joint  venture  with  D  would  mean 
an  overall  ownership  involvement  by 
disadvantaged  individuals  of  only 
45.9%  (51%  of  90),  and  an  overall 
ovvnership  involvement  by 
nondisadvantaged  individuals  of  54.1% 
(10+  (49%  of  90)). 

49.  Section  124.501  would  be 
amended  by  redesignating  paragraph  (c) 
as  paragraph  (d)  and  by  adding  the 
following  new  paragraph  (c): 


§124.501    Miscellaneous  reporting 
requirements. 

»        »        »        *        * 

(c)  Submission  of  financial 
statements.  (1)  Program  Participant  with 
actual  gross  annual  receipts  of 
$5,000,000  or  more  must  submit  to  SBA 
audited  annual  financial  statements 
prepared  by  a  licensed  independent  : 
public  accountant  (as  defined  in  part 
107.  Appendix  1, 1 II.  B)  within  120  days 
after  the  close  of  the  concern's  fiscal 
year. 

(i)  Upon  request  by  the  Program 
Participant,  SBA  may  waive  the 
requirement  for  audited  financial 
statements.  Waivers  under  this 
paragraph  may  be  granted  by  the 
appropriate  District  Director  only  for  the 
first  year  the  audited  financial 
statements  are  required.  Beyond  such 
first  year,  only  the  AA/MSB&COD  may 
waive  this  requirement  for  good  cause 
shown  by  the  Program  Participant. 

(ii)  Circumstances  where  waivers  of 
audited  financial  statements  may  be 
granted  include,  but  are  not  limited  to, 
the  following:  (A)  the  concern  has  an 
unexpected  increase  in  sales  towards 
the  end  of  its  fiscal  year  that  creates  an 
unforeseen  requirement  for  audited 
statements;  (B)  the  concern 
unexpectedly  experiences  severe 
financial  difficulties  which  would  make 
the  cost  of  audited  financial  statements 
a  particular  burden;  and  (C)  the  concern 
has  been  an  8(a)  Program  Participant 
less  than  12  months. 

(2)  Program  Participants  with  actual 
gross  annual  receipts  of  $1,000,000  to 
$4,999,999  shall  submit  to  SBA 
reviewed  annual  financial  statements 
prepared  by  a  licensed  independent 
public  accountant  (as  defined  in  part 
107.  Appendix  1. 1 II.  B)  within  90  days 
after  the  close  of  concern's  fiscal  year. 

(3)  Program  Participants  with  actual 
gross  annual  receipts  of  less  than 
$1,000,000  shall  submit  to  SBA  an 
annual  statement  prepared  in-house  or 
compilation  statement  prepared  by  a 
licensed  independent  public  accountant 
(as  defined  in  part  107,  Appendix  I,  T 

II.  B).  verified  as  to  accuracy  by  an 
authorized  officer,  partner,  or  sole 
proprietor  of  the  8(a)  concern,  by 
signature  and  date,  within  90  days  after 
the  close  of  the  concern's  fiscal  year. 

(4)  Any  audited  financial  statements 
submitted  to  SBA  pursuant  to 

§  124.501(c)  shall  be  prepared  in 
accordance  with  Generally  Accepted 
Accounting  Principles  and  reflect  the 
independent  public  accountant's 
opinion. 

(5)  While  financial  statements  need 
not  be  submitted  until  90  or  120  days 
after  the  close  of  an  8(a)  concern's  fiscal 
year,  depending  on  the  receipts  of  the 


concern,  every  8(a)  concern  must  submit 
"a  final  sales  report  signed  by  the  CEO 
or  President  to  SBA  vrithin  10  working 
days  of  the  end  of  its  fiscal  year  in  order 
for  SBA  to  determine/verify  the 
concern's  size  for  8(a)  contract  awards 
and  compliance  with  competitive 
business  mix  targets.  This  report  must 
show  a  breakdown  of  8(a)  and  non-8(a) 
sales. 

(6)  Audited  or  reviewed  annual  and/ 
or  quarterly  statements  may  be  required 
when  SBA  determines  it  is  necessary  to 
obtain  a  more  thorough  verification  of  a 
concern's  assets,  liabilities,  income  and/ 
or  expenses,  or  to  determine  the 
concern's  capacity  to  perform  a  specific 
8(a)  contract. 

(7)  The  requirements  for  submitting 
financial  statements  also  apply  to  8(a) 
joint  venture  agreements. 

50.  The  following  new  §  124.611 
would  be  added  to  read  as  follows: 

§124.611    Availability  of  Smail 
Disadvantaged  Business  status  decisions. 

(a)  Any  SDB  status  decision  issued 
pursuant  to  §  124.609  or  §  124.610  of 
these  regulations  shall 

(1)  be  made  available  to  the  protester, 
the  protested  party,  the  contracting 
officer,  and  all  other  parties  to  the 
proceeding  in  full  text;  and 

(2)  be  pubhshed  in  full  text  in  SBA's 
law  library,  409  3rd  Street,  SW.,  7th 
Floor,  Washington.  DC,  20416,  and  be 
made  available  for  inspection  upon 
request. 

(b)  Any  SDB  status  decision  shall 
include  findings  of  fact  and  conclusions 
of  law,  with  specific  reasons  supporting 
such  findings  and  conclusions,  upon 
each  material  issue  of  fact  and  law  of 
decisional  significance  regarding  the 
disposition  of  the  case. 

Dated:  July  28,  1994. 
Erskine  B.  Bowles, 
Administrator. 

(FR  Doc.  94-21217  Filed  8-29-94;  8.45  ami 
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Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of.  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
October  31, 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket  No. 

800  Independence  Avenue. 

SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  .pursuant  to 
paragraphs  (b)  and  (f)  of  §  1 1 .27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington.  DC.,  on  August  24. 
1994. 

Donald  P.  B>Tne.  j 

Assistant  Chief  Counsel  for  Regulations 

Petitions  for  Rulemaking 

Docket  No.:  27B17 
Petitioner:  Mr.  Danilo  Floreani 
Regulations  Affected:  14  CFT?  61.197 
Description  of  Rulechange  Sought:  To 
allow  a  Certified  Flight  Instructor 
renewal  to  be  granted  to  a  military 
pilot  with  a  favorable  record  of 
instruction,  or  to  a  military  flight 
examiner. 
Petitioner's  Reason  for  the  Request:  The 
petitioner  states  that  there  is  no 
provision  for  renewal  of  the  CFl 
certificate  based  on  instruction  given 
during  military  operations.  The 
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petitioner  further  states  that  the  FARs 
are  clear  in  referring  to  the  practices 
of  "company"  check  airmen,  but 
make  no  distinction  between  check 
airmen  for  the  airline  industry  and 
check  airmen  for  the  mihtary.  The 
petitioner  feels  that  the  military 
aviation  experience  is  credible, 
professional,  and  respected  in  the 
aviation  industry  and  should  be 
acknowledged  with  full  credit. 

Docief  No..- 27830 

Petitioner:  Aircraft  Owners  and  Pilots 
Association 

Sections  of  the  FAR  Affected:  14  CFR 
43.15(c),  65.85,  65.87, 65.95(a)(2),  and 
91.409(a) 

Description  of  Rulechange  Sought:  To 
establish  an  alternative  or  parallel 
path  for  aircraft  inspection  that  v/ould 
extend  the  existing  annual  inspection 
requirement  to  2  years  or  200  hours, 
whichever  comes  first,  for  all  aircraft 
in  non-commercial  service  for  whom 
such  a  program  would  be 

"   advantageous.  Additionally,  the 
petitioner  proposes  that  all  such 
aircraft  engaged  in  the  biennial 
inspection  program  would  be  subject 
to  a  periodic,  clearly  defined, 
mandatory  field  service  and  be 
returned  to  service  by  an 
appropriately  rated  Aviation 
Maintenance  Technician  at  intervals 
not  to  exceed  the  lesser  of  50  flight 
hours  or  6  calendar  months.  Operators 
who  typically  fly  their  aircraft  more 
than  200  hours  in  a  2  year  period  for 
whom  this  proposed  change  would 
not  most  likely  be  economically 
advantageous,  could  continue  to 
operate  under  the  annual  inspection 
program  currently  prescribed  to 
operate  under  the  annual  inspection 
program  currently  prescribed  under 
§91.4U9(a). 

Petitioner's  Reason  for  the  Request:  The 
petitioner  believes  that  the  existing 
mandatory  annual  inspection  interval 
does  not  adequately  address  the  true 
maintenance  needs  of  the  general 
aviation  fleet  and,  in  its  view, 
misdirects  millions  of  maintenance 
dollars  annually.  The  petitioner 
further  beUeves  that  tailoring  the 
regulatory  maintenance  and 
inspection  requirements  to  better  suit 
the  needs  of  general  aviation,  as 
proposed  by  its  petition,  would 
enhance  aviation  safety,  better 
preserve  the  general  a'/iation  fleet 
through  improved  ongoing 
maintenance,  and  save  aircraft  owners 
a  percentage  of  the  onerous  cost  of 
annual  Inspections. 

IFR  Doc  94-21382  Pited  ft-2»-94i  tt:45  am) 
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pyyekei  No.  94~NM-94-nA0] 

Airworthiness  Directives;  Airtnis  Model 
A320  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  Is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  verify  proper 
installation  of  the  plain  bushings  of  the 
upper  and  lower  connection  Uniks  on 
the  forward  and  aft  passenger/crew 
doors,  and  correction  of  discrepancies, 
if  necessary.  This  prof>osal  would  also 
require  replacement  of  the  shouldered 
bushing  on  the  locking  mechanism  with 
a  new  oversized  bushing,  which  would 
terminate  the  repetitive  inspection 
requirements.  This  proposal  is 
prompted  by  a  report  that,  during  an 
emergency  evacuation  of  in-service 
airplanes,  the  left  aft  passenger/crew 
door  jammed  against  the  fuselage 
structure  in  a  nearly  closed  position  due 
to  bushing  migration.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  jamming  of  the 
passenger/crew  door,  which  could  delay 
or  impede  the  evacuation  of  passengers 
during  an  emergency. 

DATES:  Comments  must  be  received  by 
October  25. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
94-AD,  1601  Lind  Avenue.  SW.. 
Renfon,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rend  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SVV., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  Invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents.  specified  above,  will  bo 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
Interested  persons.  A  report 
summarizing  each  FAA-public  contaci 
concerned  virith  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  oT  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-94-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No 
94-NM-94-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generals  de  I'Aviaticin 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  uiisafe 
condition  may  exist  on  certain  Airbus 
Model  A320  series  airplanes.  The  DGAC 
advises  that,  during  an  emergency 
evacuation  of  an  in-service  airplane,  the 
left  aft  passenger/ crew  door  jammed 
against  the  fuselage  structure  in  a  nearly 
closed  position.  Investigation  revealed 
the  bushing  of  the  lower  connection  link 
had  migrated.  The  cause  of  this 
migration  has  been  attributed  to  the 
seizing  of  the  upper  locking  hook  into 
its  bronze  bushing  from  the  frame 
segment  at  the  level  of  the  door  lifting 
bellcranks.  This  condition,  if  not 
corrected,  could  result  io  jamming  of 
the  passenger/ crew  door,  which  could 


delay  or  impede  the  evacuation  of 
■passengers  during  an  emergency. 

Airbus  has  issued  Service  Bulletin 
A320-52-1047,  dated  April  25, 1994,   - 
which  describes  procedures  for: 

1.  Performing  repetitive  detailed 
visual  inspections  to  veri^'  proper 
installation  of  the  plain  bushings  of  the 
upper  and  lower  connection  links  on 

I  he  forward  and  aft  passenger/crew 
doors; 

2.  Removing  the  passenger/crew  door 
and  inspecting  the  bushings  to  delect 
damage,  if  any  bushing  has  migrated;    ~ 

3.  Reinstalbng  the  bushing,  if  the 
bushing  housings  are  not  damaged;  and 

4.  Reaming  the  door  structure  and 
instalbng  an  oversize  shouldered 
bushing,  if  any  bushing  housing  is  - 
damaged;  and  repairing  the  bushing     - 
housing,  if  damage  is  not  completely 
removed. 

Airbus  has  also  issued  Service 
Bulletin  A320-52-1027.  Revision  3. 
dated  December  10,  1993,  which 
describes  procedures  for  replacing  the 
shouldered  bushing  on  the  locking 
mechanism  with  a  new  oversized 
bushing,  which  will  prevent  jamming  of 
thepassenger/crew  door. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  Airworthiness  Directive  93-207- 
048(8),  dated  December  8. 1993,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21 .29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  aJl  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for    . 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  boen 
identified  that  is  likely  to  exist  or  ' 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  ctetailed  visual  inspections  to 
verif>'  proper  installation  of  the  plain 
bushings  of  the  upper  and  lower 
connection  links  on  the  forward  and  aft 
passenger/crew  doors,  and  correction  of 
di-screpancies.  if  necessarj-.  The 
proposed  AD  would  also  require 
rtjplacement  of  the  shouldered  bushing 
on  the  locking  mechanism  with  a  new 
oversized  bushing,  which  would 
fenninate  the  repetitive  inspection 


requirements.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  v«th  the  service  bulletins 
described  previously.  Correction  of 
certain  discrepancies  would  be  required 
to  be  accomplished  in  accordance  with 
a  method  approved  by  the  FAA. 

The  FAA  estimates  that  99  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  72  work  hours  per 
airplane  to  accomplish  the  proposed 
modification  at  an  average  labor  rale  of 
$55  per  work  hour.  Required  paits 
would  be  supphed  by  the  manufaclurer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
modification  prop>osed  by  ihja  AD  on 
"U.S.  operators  is  estimated  to  be 
$392,040,  or  S3.960  per  airplane. 

Itivould  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection  at  an  average  labor 
rate  of  $55  per  work  hour.  Based  en 
these  figures,  the  total  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $32,670.  or 
$330  per  airplane. 

Based  on  the  abo\'e  figures,  the  total 
cost  impact  of  the  inspection  and 
modification  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$424,710,  or  $4,290  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
.12612,4t  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  A.ssessment. 

For  the  reasons  discussed  above,  I 
certif>'nhat  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  nut 
a  "significant  rule"  under  the  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safptv. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  ps.i 
39  of  the  Federal  Aviation  Regulatioiss 
(14  CFR  part  39)  as  follows: 

PART  39-A»RWORTHINESS 
DfRECnVES 

1.  The  authority  citation  for  pan  'S'J 
continues  to  read  as  follows: 

Authority:  49  L'.S.C  App.  1354(aJ.  1.121 
and  1423:  49  ^.S-Q  10b(g);  and  14  CFK 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  b> 
adding  the  following  new  airworthjnt'^s 
directive:  ' 

Airbus  Industrie:  Docket  94-N.M-94-AO. 

Apphccbility:}^ode]  A 320  scrip?  airpianes 
on  which  Airbus  Modification  22422 
(refCTence  .Airbus  Service  Bulletin  A3;'0-52- 
1027)  has  not  bwn  installed,  certificated  in 
any  category. 

Compliance:  Required  as  indicated.  i;.t1(-ss 
acct)mplished  previously. 

To  prevent  jamming  of  the  passe.npfT/rrrw 
door,  which  could  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency,  accomplish  the  following: 

(a)  VVithui  4.'>0  flight  hours  after  thf 
effective  date  of  this  AD,  perfonn  a  dt-tailed 
visual  inspection  to  verify  proper  installanon 
of  the  plain  bushings  of  the  upper  and  low^r 
connection  link.*;  on  the  forv^ard  and  aft 
passe.nger/crew  doors,  in  accordance  with 
Airbus  Service  Bulletin  Ai20-52-lO47. 
dated  April  25,1994. 

(1)  If  all  bushings  are  installed  propeily. 
repeat  the  insp«^tion  tin- reafter  at  inte.'vak 
not  to  e.xceed  900  flight  hours  until  she 
modirjcation  rr^quired  by  parsgraph  (b)  of  this 
.^D  is  accomplished. 

(2)  If  any  bushing  has  migrated,  prior  to 
further  flight,  remove  the  passeng«/ciew 
door  and  xisuclly  inspect  the  bushing  !o 
d»fert  damage,  in  accordance  with  the 
service  bulletin. 

1)1  If  the  bushing  housings  are  not 
damaged,  prior  to  further  flight,  rein.«.-!il  ti-.^- 
bushing  in  ar.rordance  with  the  serviie 
bulletin.  Repeat  the  detailed  visual 
inspections  thereafter  at  intervab  no!  to 
exceed  450  fligjjt  hours  until  the 
modificatioo  required  by  paragraph  (bl  of  this 
AD  is  accomplished. 

(ii)  If  any  bushing  housing  is  damagi-d 
prior  to  further  flight,  ream  the  door  struciu.-r 
and  install  an  oversize  shouldered  bushing, 
in  accordance  with  the  service  bullefin  If  the 
damage  rs  not  completely  removed  after 
reaming,  prior  to  further  flight,  repair  t.le 
bushing  housing  in  accordance  with  a 
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method  approved  Ly  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

(b)  Within  3.500  flight  hours  after  the 
effective  date  of  this  AD,  replace  the 
shouldered  bushing  on  the  locking 
mechanism  with  a  new  oversized  bushing 
{Kit  No.  521027AO2).  in  accordance  with 
Airbus  Service  Bulletin  A320-52-1027. 
Revision  2.  dated  February  18,  1993.  or  _ 
Revision  3.  dated  December  10. 1993. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  F.^-'K. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  August 
24,  1994. 
.\.B.  Martenson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  94-21362  Filed  8-29-94:  8;45  ami 
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14  CFR  Part  39 

[Docket  No.  94-NM-91-AD] 

Airworttiiness  Directives;  Boeing 
Model  767  Series  Airplanes  Equipped 
Witti  Off-Wing  Escape  Slides 

agency:  Federal  Aviation 
.Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NTRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
replacement  of  the  currently  installed 
door  opening  actuators  of  the  emergency 
off-wing  escape  system  with  new. 
improved  actuators.  This  proposal  is 
prompted  by  reports  indicating  that  the 
requirements  of  a  previously  issued  AD 
do  not  adequately  preclude  leakage  from 
these  actuators.  The  actions  specified  by 
the  proposed  AD  are  intended  to 


prevent  failure  of  the  escape  slide  to 
deploy,  which  could  delay  and  possibly 
jeopardize  successful  emergency 
evacuation  of  an  airplane. 
DATES:  Comments  must  be  received  by 
October  24. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
91-AD.  1601  Lind  Avenue.  S\V., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  hoi  -Ins. 

The  seivii.e  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
OEA.  Inc..  P.O.  Box  100488.  Denver, 
Colorado  80250;  and  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707.  Seattle.  Washington  98124-2207, 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jayson  Claar.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2784: 
fax  (206)  227-1181, 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  oif  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-91-AD."  The' 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.  Availability 
ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-91-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-^056. 
Discussion 

On  July  15.  1992.  the  FAA  issued  AD 
92-16-17,  amendment  39-8327  (57  FR 
47987,  October  21, 1992),  applicable  to 
certain  Boeing  Model  747  and  Model 
767  series  airplanes.  That  AD  requires 
repetitive  inspections  (weighing 
program)  of  the  door  opening/snubbing 
actuators  of  the  escape  system  (for 
Model  747  series  airplanes)  and  the 
door  opening/snubbing  actuators  of  the 
off-wing  escape  slide  (for  Model  767 
series  airplanes),  and  modification  of 
the  door  latching  mechanism  of  the 
escape  slide  compartment. 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  a  report  fi'om  an 
operator  of  Model  767  series  airplanes 
that  several  actuators  leaked  following 
accomplishment  of  the  modification 
procedures  required  by  AD  92-16-17. 
Therefore,  the  FAA  has  determined  that 
the  modification  requirements  of  AD 
92-16-17  do  not  adequately  preclude 
leakage  from  these  actuators. 

Additionally,  this  operator  also 
reported  that,  during  subsequent 
inspections  (weighing  program)  of  these 
actuators,  the  w^eight  in  several 
actuators  increased  fi'om  the  original 
weight  measured  during  the  initial 
inspection  (weighing  program)  required 
by  AD  92-16-17.  Therefore,  the  FAA 
finds  that  the  inspection  requirements 
of  AD  92-16-17  cannot  reliably 
determine  the  fluid  level  of  these 
actuators  by  the  weighing  program. 

Further,  since  the  issuance  of  AD  92- 
16-17.  the  manufacturer  has  developed 
a  new.  improved  actuator  for  Model  767 
series  airplanes.  These  new  actuators 
are  not  fluid-filled.  The  old  actuators 
were  fluid-filled  and  had  a  tendency  to 
leak,  which  caused  the  actuator  to  fail. 
Failure  of  the  door  opening/ snubbing 
actuator,  if  not  corrected,  could  result  in 
the  escape  slide  failing  to  deploy,  which 
could  delay  and  possibly  jeopardize  the 
successful  emergency  evacuation  of  an 
airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-25-0216. 
dated  February  3, 1994,  which  describes 
procedures  for  replacement  of  currently 
installed  door  opening  actuators  of  the 
off-wing  emergency  escape  system  with 
new,  improved  actuators. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop^n  other  products  of  this  same 
typp  design,  the  proposed  AD  would 
rKqiiire  replacenoent  of  the  currently 
installed  door  opening  actuators  of  the 
emergency  offr%ving  escape  system  on 
Model  767  series  airplanes  with  new, 
improved  actuators.  The  actions  would 
\>e  rt-quired  to  be  accomplished  in 
a<  cordante  with  the  setvjce  bulletin 
described  previously." 

The  requirements  of  AD  92-16-17  to 
inspect  the  door  opening/snubbing 
actuators  of  the  off-wing  escape  slide, 
and  modify  and  inspect  the  door 
latching  mechanism  of  the  escape  slide 
comfKUlment  of  Model  767  series 
airplanes  have  been  retained  in  this 
proposal  However,  accomplishment  of 
the  proposed  actuator  replacement 
would  constitute  terminating  action  for 
those  ri'.jijirements.  Accordingly,  the 
FAA  will,  in  a  separate  ruleniaking 
anion,  revise  AD  92-16-17  to  remove 
these  requirements  for  Model  767  series 
airplanes  from  that  AD. 

There  are  approximately  460  Boeing 
Model  767  iseries  airplanes  of  the 
affe«-4ed  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  173  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  inspections  and  modification 
currently  reouired  by  AD  92-16-17,  and 
retained  in  thLs  proposal,  lake 
approximately  12  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S55  per  work  hour. 
Required  parts  cost  approximately  S510 
per  airplana  Based  on  these  figures,  the 
total  cost  impact  of  these  inspections 
and  nfK>dification  on  US.  operators  is 
estimated  to  be  $146,250.  or  Si. 170  per 
airp)ai>e. 

The  proposed  replacenwnt  would  take 
approxim^ely  2  work  hours  per 
airplane  at  an  average  labor  rate  of  S55 
per  work  hour.  Required  parts  would 
cost  approximately  $6,400  per  airplane. 
Based  on  these  figures,  the  total  cost 
impad  of  the  proposed  replacement  on 
U.S.  operators  is  estimated  to  be 
$1,126,230,  or  $6,510  per  airplane. 

The  total  cost  impact  figure  discussed 
above  Is  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognize  that  the 
obligation  to  niaintain  aircraft  in  an 
airworthy  cooditlon  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  aaions  to  address 
specific  unsafe  conditioits,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 


Howver.  because  of  the  general 
obligation  of  operators  to  maintain 
airr:raft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
pnident  operators  would  accompli.sh 
the  required  adions  even  if  they  were 
not  reouired  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  alre.idy 
made  the  determination  that  they 
establish  a  level  of  safetv  &,?\  is  cost- 
beneficial.  When  the  FAA.  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  this 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
proposed  actions  are  neces.sary  to 
restore  that  level  of  .safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effe«ls 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
pokver  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  detennined  that  this 
proposal  would  not  have  sufficient 
federalism  impticatiom  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  di.scus.sed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  lor  this 
action  is  contained  in  the  Rules  DocJcet. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Sut^ccU  iu  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Prc^»osed  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  ine  bv  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  p^rt 
39  of  the  Federal  Aviation  Re^ul.ifions 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autboriry.  49  VS.C  App  »354fa)  t4:!l 
and  1423;  49  llS.r.  t06(gh  and  >4  CFR 
J  1.89. 

§39.13    (Amended) 

2.  .St'ction  35)  13  is  ani.'ndcd  h\  dd.lini?  n,f 
follwving  ni'w  airworthiness  dirrctiv^: 

Boeing:  Docket  94-NM-91-AD. 

Appltctihilitv:  Model  767  series  ai-pUi-v 
equipped  witii  off-wing  escape  slixies. 
tiVrtificatcd  in  any  catofjory. 

Cotnpliuncn:  Required  as  indicated.'  iinlfsv 
iHjrompt»sh«d  pr«rviou5ly. 

To  prevent  failure  of  the  escape  sl^de  to      • 
deploy,  which  could  dday  and  possiblj- 
jeopardize  successful  emerjjencv  evacuatjon 
of  an  airplane,  accomplish  the  frillowingr 

(a)  Within  18  mwrnhs  after  Novemtx^r  2S 
1992  (the  effective  date  of  AD  92-16-17. 
ami-ndinent  39-8327),  inspect  the  off-winR 
ewapc  slide  dtxir  opening'snul>t>ing  o<  tuatorb 
in  a<xordancp  with  OEA  Service  Bulletin 
3092100-25-002,  dated  |uly  26. 1991.  R.'p,;,l 
this  Inspection  there.iffer  at  intervals  not  rr» 
exceed  20  months  until  the  replacement 
required  by  paragraph  (c)  is  accomplished. 
For  operators  that  have  previously 
accompli.shed  this  inspection  in  accordonce 
with  AD  92-16-17:  This  paragraph  nH^irr^ 
that  the  next  scheduled  inspection  be 
performed  within  20  months  after  the  last 
inspection  performed  in  accordance  with 
per-igraph  fbKl)  of  AD  92-16-17 

(b)  V»»(thin  18  months  after  Novemher  25 
1992  Ithe  effective  date  of  AD  92-16-17, 
amendment  39-8327).  inspect  aod  m«dify 
the  escape  slide  compartxaeDl  door  Utching 
meihanisin  It  accordance  with  Boeing  Al«rt 
Service  BulleUn  767-2SA0174.  dat^d  Augasi 
15. 1991.  Accomplishment  of  the  auioas 
r.>quinBd  by  this  paragraph  prior  to  the 
effective  date  of  this  AD  terminates  the 
actions  required  by  paragraph  (bK2)  of  AD 
92-16-17. 

Ic)  Within  2  years  after  the  effective  dut.- 
of  this  AD,  replace  the  currently  installed 
d(X)r  opening  actuator  of  the  emergency  off- 
wing  escape  system  with  a  new.  irapn>ved 
actuator,  in  accordance  with  Boeing  .Scrvii  .> 
Bulletin  767-25-0216.  dated  February  3. 
1994.  Accomplishment  of  this  replarem»»nt 
terminates  the  rep^nitiwe  iospection 
requirements  of  paragraph  (a)  of  this  AD 

Id)  As  of  2  years  after  the  eflBctive  date  of 
this  AD.  ooly  dow  opening  actuators  of  the 
emergency  off-wing  escape  system  having 
OEA  part  number  5262100  (Boeing  part 
numbej  5416T208-12)  shall  be  io-stalled  on 
any  airplane. 

|e}  An  ahemative  method  of  compLancc  or 
adjustment  of  the  compliwnce  ttme  that 
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provides  an  acxeptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAX. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(fl  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  August 
23. 1994. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  94-21293  Filed  8-29-94;  8:45  amf 
BILLING  CODE  4910-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  422 
RIN  0960-nAD70 

Wage  Reports  and  Pension 
Information 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Proposed  rules. 

SUMMARY:  We  are  proposing  to  update 
our  rules  on  the  need  for  and  use  of 
employer  identification  numbers  and  on 
processing  reports  of  wages  provided 
annually  by  employers  to  the  Social 
Security  Administration  (SSA).  In 
addition,  we  are  proposing  to  add  to  our 
rules  the  procedures  we  have  for 
maintaining  and  providing  information 
Vie  receive  from  employers  on  deterred 
vested  pension  benefits. 
DATES:  Your  comments  will  be 
considered  if  \ve  n;ceive  them  no  later 
than  October  31.  1994. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  fk>x  1585,  Baltimore,, MD 
21235;  sent  by  telefax  to  (410)  966- 
0869.  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration.  3-B-l  Operations 
Building.  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 


arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Schanberger,  Legal  Assistant.  3-B- 
1  Operations  Building.  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (410) 
965-84  7 1 .  The  electronic  file  of  this 
document  is  available  of  the  Federal 
Bulletin  Board  (FBB)  at  9:00  on  the  date 
of  publication  in  the  Federal  Register. 
To  download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  down  load  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

SUPPLEMENTARY  INFORMATION: 

Employer  Identification  Numbers 

SSA  maintains  a  record  of  the  wages 
and  self-employment  income  of  each 
individual.  The  record  includes 
earnings  covered  under  title  II  of  the 
Social  Security  Act  (the  Act),  earnings 
covered  under  title  XVIII  of  the  Act,  and 
earnings  not  covered  under  the  Act.  The 
record  is  identified  by  the  individual's 
social  security  number.  Wages  posted  to 
an  individual's  record  are  based  on 
wage  reports  submitted  to  SSA  and  the 
Internal  Revenue  Service  (IRS)  by 
employers.  IRS  regulations  at  26  CFR 
31.6011(a)-l  require  an  employer  to  file 
employment  tax  returns  with  IRS  each 
year  and  IRS  regulations  at  26  CFR 
31.6051-2  and  31.6091-l(d)  require  an 
employer  to  file  wage  reports  with  SSA 
each  year.  These  requirements  are  also 
explained  on  wage  reporting  forms  and 
in  related  instructions  issued  by  SSA 
and  IRS.  To  help  account  for  these 
returns  and  reports,  IRS  assigns  an 
employer  identification  number  (EIN)  to 
every  employer.  However,  SSA  will 
assign  a  special  identification  number  to 
one  or  more  political  subdivisions  of  a 
State  which  submits  a  modification  to 
its  coverage  agreement  vv'ith  the 
Secretary  of  Health  and  Human  Services 
(HHS)  under  section  218  of  the  Act. 
These  numbers  are  assigned  only  for 
State  bookkeeping  purposes  unless 
coverage  is  e.xtended  to  periods  prior  to 
1987.  Then,  the  special  number  will  be 
assigned  and  used  for  reporting  the  pre- 
1987  wages  to  SSA.  The  special  number 
will  also  be  assigned  to  an  interstate 
instrumentality  if  pre-1987  coverage  is 
obtained. 

Annual  Wage  Reporting 

Section  232  of  the  Act,  42  U.S.C.  432, 
was  added  by  section  8  of  Public  Law 
94-202.  Section  8  is  cited  as  the 
"Combined  Old-Age,  Survivors,  and 
Disability  Insurance-Income  Tax 
Reporting  Amendments  of  1975." 
Section  232  provides  authority  for  the 


Secretary  of  the  Treasury  and  the 
Secretary  of  HHS  to  make  available  such 
documents  that  are  agreed  upon  as 
being  necessary  for  processing 
information  contained  in  returns 
required  by  the  Internal  Revenue  Code 
and  by  IRS  regulations.  Under  this 
authority  and  Pub.  L.  94—455  and  95- 
216,  SSA  and  IRS  have  entered  into  an 
Agreement  governing  the  manner  in 
which  employer  wage  reports  will  be 
processed.  Included  in  this  process  are 
the  wage  reports  which  employers  are 
required  to  file  annually  with  SSA.  As 
required  by  IRS  regulations  at  26  CFR 
301.6011-2.  employers  who  file  250  or 
more  wage  reports  per  year  must  file 
them  on  magnetic  media,  unless  the 
requirement  is  waived  by  IRS.  These 
proposed  regulations  reflect  these 
requirements  for  filing  annual  wage 
reports  with  SSA  and  explain  how  SSA 
vdll  process  the  reports  and  reconcile 
reporting  errors  with  IRS.  employees, 
and  employers. 

Incorrect  Wage  Reports 

We  are  also  proposing  to  consolidate 
§§422.115  and  422.120  to  include  in 
one  section  (proposed  §  422.120)  our 
current  procedures  for  processing  wage 
reports,  submitted  to  us  by  employers; 
that  do  not  include  a  worker's  social 
security  number  or  include  an  incorrect 
name  or  number.  The  existing 
regulations  provide  that  we  will  first 
contact  the  employer  for  the  missing 
information  or  correction.  However,  in 
the  proposed  regulation,  we  state  our 
current  procedure  which  is  to  attempt  to 
contact  the  employee  first.  Additionally, 
we  provide  that  we  may  return  to  the 
employer  a  wage  report  submittal  if  90 
percent  or  more  of  the  wage  reports  are 
unidentified  or  incorrectly  identified. 
We  also  explain  in  the  proposed 
§  422.120  that  we  will  inform  IRS  of  all 
wage  reports  filed  with  SSA  that  do  not 
include  the  required  social  security 
numbers.  IRS  may  then  assess  the 
employer  a  penalty  for  erroneous  report 
filing,  pursuant  to  the  authority 
provided  in  section  6721  of  the  Internal 
Revenue  Code,  26  U.S.C.  6721. 

Pension  Plan  Information 

Under  section  6057  of  the  Internal 
Revenue  Code,  26  U.S.C.  6057,  certain 
private  pension  plan  administrators 
must  file  with  the  IRS  annual  reports 
that  identify  individuals  who  separated 
from  plan  coverage  during  the  year  and 
still  have  a  right  to  future  retirement 
benefits.  In  addition,  this  provision  of 
the  Internal  Revenue  Code  provides  for 
transmitting  copies  of  the  annual  reports 
to  the  Secretary  of  HHS.  The  copies  are 
forwarded  to  SSA  and  transcribed  onto 
an  electronic  record  for  the  purpose  of 


maintaining  the  pension  information 
which  SSA  must  provide  to  specified 
individuals,  as  explained  below. 

Section  1131  of  the  Act  requires  that 
whenever  the  Secretary  of  HHS  makes  a 
finding  of  fact  and  a  decision  as  to  the 
entitlement  of  an  individual  to  social 
security  or  medicare  benefits  under  title 
II  of  the  Act  or  is  requested  to  do  so.  the 
Secretary  must  transmit  to  the 
individual  any  information,  as  reported 
by  the  employer,  regarding  any  deferred 
vested  benefits  imder  a  private  pension 
plan.  In  these  proposed  rules,  we 
explain  how  we  administer  this 
provision. 
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Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  vdth  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  E.0. 12866.  Thus,  they 
were  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  procedures  stated  in 
these  rules  are  already  in  effect  without 
having  caused  a  significant  impact. 
Therefore,  a  regulatory  flexibiUty 
analysis  as  provided  in  Public  Law  96- 
.  354.  the  Regulatory  Flexibility  Act.  is 
not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  in  §§422.114  (e) 
and  (f)  and  422.120(a).  We  would 
normally  seek  approval  of  these 
requirements,  under  the  Paperwork 
Reduction  Act,  from  the  Office  of 
Management  and  Budget  (OMB).  We  are 
not  doing  so  in  this  situation  because 
we  already  have  clearance  from  OMB  to 
collect  this  information  using  forms 
SSA-L93.  95  and  97  (OMB  No.  0960- 
0432)  and  form  SSA-2765  (OMB  No. 
0960-0694). 

There  is  also  a  reporting  requirement 
in  §  422.122.  which  deals  with 
information  on  deferred  vested  pension 
benefits.  As  required  by  section  2(a)  of 
the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3504(h).  we  will  submit  a 
copy  to  OMB  for  its  review  of  this 
information  collection  requirement. 
tDther  organizations  and  individuals 
desiring  to  submit  comments  on  these 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  New  Executive  Office  Building, 
Room  3208.  Washington.  DC  20503, 
Attention:  Desk  Officer  for  HHS. 


Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response.  This 
includes  the  time  it  will  take  to 
understand  what  is  needed,  gather  the 
necessary  facts,  and  provide  the 
information.  If  you  have  any  comments 
or  suggestions  on  this  estimate,  write  to 
the  Social  Security  Administration, 
ATTN:  Reports  Clearance  Officer.  1-A- 
21  Operations  Building,  Bahimore,  MD 
21235.  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (0960-iVElV),  Washington.  DC 
20503. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.803  Social  Security- 
Retirement  Insurance;  93.805  Social  Security- 
Survivors  Insurance) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure,  BUnd.  Disability  benefits. 
Old-age.  survivors  and  disability 
insurance.  Reporting  and  recordkeeping 
requirements.  Social  Security. 

20  CFR  Part  422 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Organization  and  functions 
(Government  agencies).  Social  Security. 

Dated:  June  27. 1994. 
Shirley  S.  Chater,      . 
Commissioner  of  Social  Security. 

-  Approved:  August  24, 1994. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  we  are  proposing  to  amend 
subpart  M  of  part  404  and  subpart  B  of 
part  422  of  20  CFR  chapter  III  as 
follows: 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-       ) 

1.  The  authority  citation  for  subpart  M 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205.  210.  218.  and  1102  of 
the  Social  Security  Act;  42  U.S.G.  405.  410, 
418,  and  1302;  sec.  12110  of  Public  Law  99- 
272,  100  Stat.  287;  sec.  9002  of  Public  Uw 
99-509,  100  Stat.  1970. 

2.  Section  404.1220  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read  as 
follows: 

§404.1220    Identification  numbers. 

(a)  State  and  heal  government.  When 
a  State  submits  a  modification  to  its 
agreement  with  the  Secretary  under 
section  218  of  the  Act.  SSA  will  assign 
a  special  identification  number  to  each 


political  subdivision  included  in  that 
modification.  SSA  will  inform  the  State 
of  the  special  identification  number(s) 
by  sending  a  Form  SSA-214-CD. 
"Notice  of  Identifying  Number,"  to  the 
State.  These  numbers  are  assigned  only 
for  State  bookkeeping  purposes  unless 
coverage  is  extended  to  periods  prior  to 
1987.  Then,  the  special  number  will  be 
assigned  and  used  for  reporting  the  pre- 
1987  wages  to  SSA.  The  special  number 
will  also  be  assigned  to  an  interstate 
instrumentahty  if  pre-1987  coverage  is 
obtained  and  SSA  v«ll  send  a  Form 
SSA-214-CD  to  the  interstate 
instrumentahty  to  notify  it  of  the 
number  assigned. 

(e)  L'se.  For  wages  paid  prior  to  1987. 
the  employer  shall  show  the  appropriate 
SSA-issued  identifying  number, 
including  any  coverage  group  or  payroll 
record  unit  number,  on  records,  reports, 
returns,  and  claims  to  report  wages, 
adjustments,  and  contributions. 

PART  422— ORGANIZATION  AND 
PROCEDURES 

1.  The  authority  citation  for  subpart  B 
of  part  422  is  revised  to  read  as  follows: 

Authority:  Sees.  205,  232. 1102,  1131.  and 
1143  of  the  Social  Security  Act;  42  U.S.C. 
405.  432,  1302,  1320b-l.  and  1320b-13. 

2.  Section  422.112  is  revised  to  read 
as  follows: 

§422.112    Employer  identification 
numtwrs. 

(a)  General.  Most  employers  are 
required  by  §  6109  of  die  hitemal 
Revenue  Code  (26  U.S.C.  6109)  and  by 
Internal  Revenue  Service  (IRS) 
regulations  at  26  CFR  31.6011(b)-l  to 
obtain  an  employer  identification 
number  (EIN)  and  to  include  it  on  wage 
reports  filed  with  SSA.  A  sole  proprietor 
who  does  not  pay  wages  to  one  or  more 
employees  or  who  is  not  required  to  file 
any  pension  or  excise  tax  return  is  not 
subject  to  this  requirement.  To  apply  for 
an  EIN.  employers  file  Form  SS-4. 
"Application  for  Employer 
Identification  Number."  with  the  IRS. 
For  the  convenience  of  employers.  Form 
SS-4  is  available  at  all  SSA  and  IRS 
offices.  Household  employers, 
agricultural  employers,  and  domestic 
corporations  which  elect  social  security 
coverage  for  employees  of  foreign 
subsidiaries  who  are  citizens  or 
residents  of'the  U.S.  may  be  assigned  an 
EIN  by  IRS  vdthout  filing  an  SS-4. 

(b)  State  and  local  governments.  To 
facilitate  a  State's  bookkeeping.  SSA 
will  assign  a  special  identification 
number  to  each  political  subdivision 
included  in  a  modification  to  the  State's 
agreement  with  the  Secretary  under 
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section  218  of  the  Act.  These  numbers 
are  not  usod  for  reporting  purposes 
unless  coverage  is  extended  to  periods 
prior  to  1987.  Then,  the  special  number 
will  be  assigned  and  used  for  reporting 
the  pre-1987  wages  to  SSA.  This  special 
number  will  also  be  assigned  to  an 
interstate  instrumentality  if  pre-1987 
coverage  is  obtained.  SSA  will  inform 
the  appropriate  State  or  interstate 
instrumentality  official  of  the  assigned 
number  by  sending  a  Form  SSA-214- 
CD.  '"Notice  of  Identifying  Number." 
3.  A  new  §422.114  is  added  to  read 
as  follows: 

§  422.1 14    Annual  wage  reporting  process. 

(a)  General.  Under  the  authority  of 
section  232  of  the  Act.  SSA  and  IRS 
have  entered  into  an  agreement  that  sets 
forth  the  manner  by  which  SSA  and  IRS 
will  ensure  that  the  processing  of 
employee  wage  reports  is  effective  and 
efficient.  Under  this  agreement, 
employers  are  instructed  by  IRS  to  file 
annual  wage  reports  with  SSA  on  paper 
Forms  W-2,  "Wage  and  Tax  Statement." 
and  Forms  W-3.  "Transmittal  of  Income 
and  Tax  Statements."  or  equivalent 
\V-2  and  W-3  magnetic  media  reports. 
Special  versions  of  these  forms  for 
Puerto  Rico.  Guam,  American  Samoa, 
the  Virgin  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
islands  are  also  filed  with  SSA.  SSA 
processes  all  wage  reporting  forms  for 
updating  to  SSA's  earnings  records  and 
IRS  tax  records,  identifies  employer 
reporting  errors  and  untimely  filed 
forms  for  IRS  p>enalty  assessment  action, 
and  takes  action  to  correct  any  reporting 
errors  identified,  except  as  provided  in 
paragraph  (c)  of  this  section.  SSA  also 
processes  Forms  W-3c.  "Transmittal  of 
Corrected  Income  Tax  Statement."  and 
VV-2C.  "Statement  of  Corrected  Income 
and  Tax  Amounts"  (and  their  magnetic 
media  equivalents)  that  employers  are 
required  to  file  with  SSA  when  certain 
previous  reporting  errors  are  discovered. 

(b)  Magnetic  media  reporting 
requirements.  Under  IRS  regulations  at 
26  CFR  301.eun-2.  employers  who  file 
250  or  more  W-2  wage  reports  per  year 
must  file  them  on  magnetic  media  in 
accordance  with  requirements  provided 
in  SSA  publications,  unless  IRS  grants 
the  employer  a  waiver.  Basic  SSA 
requirements  are  set  out  in  SSA  s 
Technical  Instructitm  Bulletin  No.  4, 
"Magnetic  Media  Reporting."  Special 
filing  requirements  for  U.S.  territorial 
employers  are  set  out  in  SSA  Technical 
Instruction  Bulletins  No.  5  (Puerto 
Rico),  No.  6  (Virgin  Islands),  and  No.  7 
(Guam  and  American  Samoa).  At  the 
end  of  each  year.  SSA  mails  these 
technical  instructions  to  employers  (or 
third  parties  who  file  wage  reports  on 


their  behalf)  for  their  use  in  filing  wage 
reports  for  that  year. 

(c)  Processing  late  and  incorrect 
magnetic  media  wage  transmittals.  If  an 
employer's  transmittal  of  magnetic 
media  wage  reports  is  received  by  SSA 
after  the  filing  due  date.  SSA  will  notify 
IRS  of  the  late  filing  so  that  IRS  can 
decide  whether  to  assess  penahies  for 
late  filing,  pursuant  to  section  6721  of 
the  Internal  Revenue  Code.  If  reports  do 
not  meet  SSA  processing  requirements 
(unprocessable  reports)  or  are  out  of 
balance  on  critical  money  amounts,  SSA 
will  return  them  to  the  employer  to 
correct  and  resubmit.  In  addition, 
beginning  with  wage  reports  filed  for  tax 
year  1993.  if  90  percent  or  more  of  an 
employer's  magnetic  media  wage 
reports  have  no  social  security  numbers 
or  incorrect  employee  names  or  social 
security  numbers  so  that  SSA  is  unable 
to  credit  th?:r  earnings  to  its  records, 
SSA  will  net  attempt  to  correct  the 
errors,  but  will  instead  return  the 
reports  to  the  employer  to  correct  and 
resubmit  (see  also  §  422.120(b)).  An 
employer  must  correct  and  resubmit 
incorrect  and  unprocessable  magnetic 
media  wage  reports  to  SSA  within  45 
days  from  the  date  of  the  letter  sent  with 
the  returned  report.  Upon  request.  SSA 
may  grant  the  employer  a  ISnday 
extension  of  the  45-day  period.  If  an 
employer  does  not  submit  corrected 
reports  to  SSA  within  the  45-day  (or,  if 
extended  by  SSA.  60-day)  period.  SSA 
w\U  notify  IRS  of  the  late  filing  so  that 
IRS  can  decide  whether  to  assess  a 
penalty.  If  an  employer  timely  resubmits 
the  reports  as  corrected  magnetic  media 
reports,  but  they  are  unprocessable  or 
out  of  balance  on  W-2  money  totals, 
SSA  will  return  the  resubmitted  reports 
for  the  second  and  last  time  for  the 
employer  to  correct  and  return  to  SSA. 
SSA  will  enclose  with  the  resubmitted 
and  returned  forms  a  letter  informing 
the  employer  that  he  or  she  must  correct 
and  return  the  reports  to  SSA  within  45 
days  or  be  subject  to  IRS  penalties  for 
late  filiivg. 

(d)  Paper  form  reporting 
requirements.  The  format  and  wage 
reporting  instructions  for  jjaper  forms 
ore  determined  jointly  by  IRS  and  SSA. 
Basic  instructions  on  how  to  complete 
the  forms  and  file  them  with  SSA  are 
provided  in  IRS  forms  materials 
available  to  the  public.  In  addition,  SSA 
provides  standards  for  employers  (or 
third  parties  who  file  wage  reports  for 
them)  to  follow  in  producing  completed 
reporting  forms  from  computer  software; 
these  standards  appear  in  SSA 
publication,  "Software  Specifications 
and  Edits  for  Annual  Wage  Reporting." 
Requests  for  this  publication  should  be 
sent  to:  Social  Security  Administration. 


Office  of  Financial  Policy  and 
Operations.  Attention:  AWR  Software 
Standards  Project.  P.O.  Box  17195. 
Bahimore.MD  21235. 

(e)  Processing  late  and  incorrect  pape- 
form  reports.  If  SSA  receives  paper  forr. 
wage  reports  after  the  due  date.  SSA 
will  notify  IRS  of  the  late  filing  so  that 
IRS  can  decide  whether  to  assess 
penalties  for  late  filing,  pursuant  to 
section  6721  of  the  Internal  Revenue 
Code.  SSA  will  ask  an  employer  to 
provide  replacement  forms  for.illegible. 
incomplete,  or  clearly  erroneous  paper 
reporting  forms,  or  will  ask  the 
employer  to  provide  information 
necessary  to  process  the  reports  without 
having  to  resubmit  corrected  forms.  If  an 
employer  fails  to  provide  legible, 
complete,  and  correct  W-2  reports 
within  45  days.  SSA  may  identify  the 
employers  to  IRS  for  assessment  of 
employer.reporting  penalties. 

(0  Reconciliation  of  wage  reporting 
errors.  After  SSA  processes  wage 
reports,  it  matches  them  with  the 
information  provided  by  employers  to 
the  IRS  on  Forms  941.  "Employer's 
Quarterly  Federal  Tax  Return."  for  that 
tax  year.  Based  upon  this  match,  if  the  • 
total  social  security  or  medicare  wages 
reported  to  SSA  for  employees  is  less 
than  the  totals  reported  to  IRS.  SSA  will 
write  to  the  employer  and  request 
corrected  reports  or  an  explanation  for 
the  discrepancy.  If  the  total  social 
security  or  medicare  wages  reported  to 
SSA  for  employees  is  more  than  the 
totals  reported  to  IRS,  IRS  will  resolve 
the  difference  with  the  employer.  If  the 
employer  fails  to  provide  SSA  with 
corrected  reports  or  information  that 
shows  the  wage  reports  filed  with  SSA 
are  correct.  SSA  will  ask  IRS  to 
investigate  the  employer's  wage  and  tax 
reports  to  resolve  the  discrepancy  cuid  to 
assess  any  appropriate  reporting 
penalties. 

§422.115    [Removed] 

4.  Section  422.115  is  removed. 

5.  Section  422.120  is  revised  to  read 
as  follows: 

§422.120    Earnings  reported  without  a 
social  security  numt>er  or  witti  an  Incorrect 
employee  name  or  social  security  numtier. 
(a)  Correcting  an  earnings  report.  If  an 
employer  reports  an  employee's  wages 
without  the  employee's  social  security 
number  or  with  a  different  employee 
name  or  social  security  number  than 
shown  in  SSA's  records  for  him  or  her.. 
SSA  will  write  to  the  employee  at  the 
address  shown  on  the  wage  report  and 
request  the  missing  or  corrected 
information.  If  the  wage  report  does  not 
show  the  employee's  address  or  shows 
an  incomplete  address,  SSA  will  write 
to  the  employer  and  request  the  missing 
or  corrected  employee  information,  SSA 


notifies  IRS  of  all  wage  reports  filed 
without  employee  social  security 
numbers  so  that  IRS  can  decide  whether 
to  assess  penalties  for  erroneous  filing, 
pursuant  to  section  6721  of  the  Internal 
Revenue  Code.  If  an  individual  reports 
self-employment  income  without  a 
social  security  number  or  with  a 
different  name  or  social  security  number 
than  shown  in  SSA's  records,  SSA  will 
WTite  to  the  individual  and  request  the 
missing  or  corrected  information.  If  the 
employer,  employee,  or  self-employed 
individual  does  not  provide  the  missing 
or  corrected  report  information  in 
response  to  SSA's  request,  the  wages  or 
self-employment  income  cannot  be 
identified  and  credited  to  the  proper 
individual's  earnings  records.  In  such 
cases,  the  information  is  maintained  in 
a  "Suspense  File"  of  uncredited 
earnings.  Subsequently,  if  identifying 
information  is  provided  to  SSA  for  an 
individual  whose  report  is  recorded  in 
the  Suspense  File,  the  wages  or  self- 
employment  income  then  may  be 
credited  to  his  or  her  earnings  record, 
(b)  Returning  incorrect  reports.  SSA 
may  return  to  the  filer,  unprocessed,  an 
employer's  annual  wage  report 
submittal  if  90  percent  or  more  of  the 
wage  reports  in  that  submittal  are 
unidentified  or  incorrectly  identified.  In 
such  instances,  SSA  will  advise  the  filer 
to  return  corrected  wage  reports  within 
45  days  to  avoid  any  possible  IRS 
penalty  assessment  for  failing  to  file 
correct  reports  timely  with  SSA  (see 
also  §422. 114(c)).  Upon  request,  SSA 
may  grant  the  employer  a  15-day 
extension  of  the  45-day  period. 

5.  A  new  §  422.122  is  added  to  read 
as  follows: 

§422.122    Information  on  deferred  vested 
pension  t>enefits. 

[a]  Claimants  for  benefits.  Each 
month,  SSA  checks  the  name  and  social 
security  number  of  each  new  claimant 
for  social  security  benefits  or  for 
hospital  insurance  coverage  to  see 
whether  the  claimant  is  listed  in  SSA's 
electronic  pension  benefit  record.  This 
record  contains  information  received 
from  IRS  on  individuals  for  whom 
private  pension  plan  administrators 
have  reported  to  IRS,  as  required  by 
section  6057  of  the  Internal  Revenue 
Code  (26  U.S.C.  6057),  as  possibly 
hjaving  a  right  to  future  retirement 
benefits  under  the  plan.  SSA  sends  a 
notice  to  each  new  claimant  for  whorh 
it  has  pension  benefit  information,  as 
required  by  section  1131  of  the  Act  (42 
U.S.C.  1320b-l).  If  the  claimant  filed  for 
the  lump-sum  death  payment  on  the 
social  security  account  of  a  relative, 
SSA  sends  theclaimant  the  pension 
information  on  the  deceased  individual. 
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In  either  case.  SSA  sends  the  notice 
after  it  has  made  a  decision  on  the  claim 
for  benefits.  The  notice  shows  the  type, 
payment  frequency,  and  amount  of 
pension  benefit,  as  well  as  the  name  and 
address  of  the  plan  administrator  as 
reported  to  the  IRS.  This  information 
can  then  be  used  by  the  claimant  to 
claim  any  pension  benefits  still  due 
from  the  pension  plan. 

(b)  Requesting  deferred  vested 
pension  benefit  information  from  SSA 
files.  Section  1131  of  the  Act  also 
requires  SSA  to  provide  available 
.pension  benefit  information  on  request. 
SSA  will  provide  this  pension  benefit 
information  only  to  the  individual  who 
has  the  pension  coverage  (or  a  legal 
guardian  or  parent,  in  the  case  of  a 
minor,  on  the  individual's  behalf). 
However,  if  the  individual  is  deceased, 
the  information  may  be  provided  to 
someone  who  would  be  eligible  for  any 
underpayment  of  benefits  that  might  be 
due  the  individual  under  §  404.503(b)  of 
part  404  of  this  chapter.  All  requests  for 
such  information  must  be  in  writing  and 
should  contain  the  following 
information:  the  individual's  name, 
social  security  number,  date  of  birth, 
and  parent's  names;  any  information  the 
requester  may  have  concerning  the 
name  of  the  pension  plan  involved  and 
the  month  and  year  coverage  under  the 
plan  ended;  the  name  and  address  of  the 
person  to  whom  the  information  is  to  be 
sent;  and  the  requester's  signature  under 
the  following  statement:  "I  am  the 
individual  to  whom  the  information 
applies  (or  "I  am  related  to  the 

individual  as  his  or  her ").  I  know 

that  if  I  make  any  representation  which 
I  know  is  false  to  obtain  information 
from  Social  Security  records,  I  could  be 
punished  by  a  fine  or  imprisonment  or 
both."  Such  requests  should  be  sent  to: 
Social  Security  Administration.  Office 
of  Central  Records  Operations,  P.O.  Box 
17055,  Baltimore.  Maryland  21235. 

|FR  Doc.  94-21355  Filed  8-2»-94:  8:45  am) 

BILLING  CODE  4190-2»-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  206 
RIN  1010-AB57  .  " 

Meeting  on  Valuation  of  Gas  From 
Indian  Leases 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  notice  of  meeting. 


SUMMARY:  The  Department  of  the 
Interior  (Department)  has  published  an 
advance  notice  of  proposed  rulemaking 
in  the  Federal  Register  on  August  4 
1994  (59  FR  39712),  regarding  the 
valuation  of  gas  produced  from  Indian 
leases.  This  notice  describes  several 
alternatives  for  gas  valuation  and 
solicits  comments  before  publishing 
proposed  new  regulations  governing  the 
value  of  gas  production  from  hidian 
lands.  The  purpose  of  the  meeting  is  to 
discuss  this  advance  notice  of  proposed 
rulemaking.  Interested  parties  are 
invited  to  attend  and  participate  at  this 
meeting. 

DATES:  A  public  meeting  will  be  held  on 

Thursday,  September  15,  1994.  fi-om 

9:00  a.m.  until  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Sheraton  Hotel,  City  Lights  Room. 

360  Union  Boulevard,  Lakewood. 

Colorado. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  S.  Guzy.  Chief,  Rules  and 
Procedures  Staff,  Minerals  Management 
Service,  Royalty  Management  Program. 
P.O.  Box  25165'.  MS  3101,  Denver, 
Colorado  80225-0165,  telephone  (303) 
231-3432,  fax  number  (303)  231-3194. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public 
without  advanced  registration.  Public 
attendance  may  be  limited  to  the  spac  p 
available.  Members  of  the  public  may 
make  statements  during  the  meeting,  to 
the  extent  time  permits,  and  file  WTitten  . 
statements  for  consideration. 

Dated:  August  24,  1994.  ' 

Donald  T.  Sant, 

Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc.  94-21337  Filed  8-29-94;  8  45  ami 

BILUNG  CODE  4310-MR-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[MT6-1 -5485b  and  MT20-1 -6355b;  FRL- 
5053-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  State  Implementation  Plan 
for  Libby  PM,o  Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  the 
State  implementation  plan  (SIP) 
submitted  by  the  State  of  Montana  to 
achieve  attainment  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
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aerodjTianiic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 
The  SIP  was  submitted  by  Montana  to 
satisfy  certain  federal  requirements  for 
an  approvable  nonattainment  area  PMia 
SIP  for  Libby.  In  the  final  rules  section 
of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision,  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  com.ments,  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  »vTiting  by 
September  29, 1994. 
ADDRESSeS:  Written  comments  should 
be  addressed  to  Meredith  A.  Bond  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  fc»Uo%ving  locations.  The 
interested  persons  wanting  to  e.xamine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
U.S.  Environmental  Protection  Agency. 
Region  Vin,  Air  Programs  Branch 
(8ART-AP),  999  18th  Street,  suite 
500,  Denver,  Colorado  80202-2405 
Montana  Department  of  Health  and 
Environmental  Sciences,  Air  Quality 
Bureau.  836  Front  Street,  P.O.  Box 
200901,  Helena,  Montana  59620-0901 
FOR  FURTHER  INFORMATION  CONTACT: 
Meredith  Bond  at  (303)  293-1764. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  August  3. 1994 
Jack  McGraw, 

Acting  Regional  Administrator 
IFR  Doc  94-21311  Filed  8-29-94;  8:45  ami 
BILLING  CODE  i 


40CFR  Parts  122. 123. 131,  and  132 

[FRL-5061-41 
RIN204O-AC08 

Proposed  Water  Quality  Guidance  for 
the  Great  Lakes  System 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Notice  of  data  availability  and 

request  for  comments. 

summary:  The  purpose  of  this  document 
is  to  announce  the  availability  of  three 
reports  that  EPA  is  considering  as  it 
develops  the  final  Water  Quality 
Guidance  for  the  Great  Lakes  System 
(final  Guiii--...:^)  and  to  request  public 
comment  on  the  possible  application  of 
the  data  set  forth  in  these  reports  in  the 
final  Guidance.  The  proposed  Water 
Quality  Guidance  for  the  Great  Lakes 
System  (proposed  Guidance)  was 
published  on  April  16, 1993.  in  the 
Federal  Register.  Corrections  tp  the 
proposed  preamble  and  proposed  rule 
text  were  published  in  the  Federal 
Register  on  the  same  date  and  notices  of 
additional  reports  tmd  further 
corrections  were  published  in  the 
Federal  Register  on  August  9.1993  and 
September  13.  1993. 

The  three  reports  being  made 
available  for  public  comment  today  are: 
'•Results  of  Simulation  Tests  Concerning 
the  Percent  Dissolved  Metal  in 
Freshwater  Toxicity  Tests";  "1991-1992 
Michigan  Sport  Anglers  Fish 
Consumption  Study";  and  "Great  Lakes 
Water  Quality  Initiative  Technical 
Support  Document  for  the  Procedure  to 
Determine  Bioaccumulation  Factors, 
July  1994."  EPA  wants  to  ensure  that 
the  public  has  an  opportunity  to 
comment  on  whether:  the  conversion 
factors  for  converting  total  reanerable 
metal  criteria  to  dissolved  metal  criteria 
should  be  adopted  in  the  final  Guidance 
methodology  for  aquatic  life;  the  fish 
consumption  rates  used  in  the 
development  of  human  health  criteria 
and  values  should  be  adjusted  based  on 
the  results  of  the  1991-1992  Michigan 
Sport  Anglers  Fish  Consumption  Study; 
and  the  changes  in  the  methodology  for 
deriving  Bioaccumulation  Factors 
(BAFs)  should  be  incorporated  in  the 
final  Guidance. 

dates:  Written  comments  should  be 
submitted  on  or  before  September  29, 
1994.  Comments  postmarked  after  this 
date  may  not  be  considered. 
ADDRESSES:  Send  written  comments  to 
Wendy  Schumacher.  Water  Quahty 
Branch  (WQS-16J),  U.S.  EPA,  Region  V, 
77  West  Jackson  Blvd. .  Chicago.  Illinois, 
60604  (telephone:  312-886-0142). 
Commenters  are  requested  to  submit 


one  original  and  four  copies  of  their 
written  comments.  A  copy  of  the  reports 
identified  in  this  document  are  available 
for  inspection  and  copying  at  the  U.S. 
EPA  Region  V,  77  W.  Jackson  Blvd., 
Chicago.  Illinois,  by  appointment  only. 
Appointments  may  be  made  by  calling 
Wendy  Schumacher  (telephone:  312- 
886-0142).  A  reasonable  fee  will  be 
charged  for  photocopies.  The  three 
reports  are  also  available  by  mail  upon 
request  for  a  fee  by  sending  a  written 
request  to  the  above  address. 

Alternatively,  copies  of  the  throe 
reports  may  be  obtained  for  a  fee  upon 
written  request  or  telephone  call  to  the 
Educational  Resources  Inform.-.*:  in 
Center/Clearinghouse  for  Scier.ro.  . 
Mathematics,  and  Envnronment<iI 
Education  (ERIC/CSMEE).  1 200 
Chambers  Road.  Room  310.  Columbus. 
Ohio  43212  (phone  number.  614-292- 
6717).  The  report  "Great  Lakes  Water 
Quality  Initiative  Technical  Support  ' 
Document  for  the  Procedure  to 
Determine  Bioaccumulation  Factors. 
July  1994"  is  also  available  for  a  fee 
upon  written  request  or  telephone  call 
to  the  National  Technical  Information 
Center  (NTIS).  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield.  VA  22161.  The  toll  free 
number  is  800-553-6847  and  the  local 
number  is  703-487-4650.  The  NTIS 
Number  is  PB  94-202009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Fenner.  Water  Quality 
Branch  Chief,  (WQS-16I),  U.S.  EPA 
Region  V.  77  W.  Jackson  Blvd.,  Chicago. 
-Illinois,  60604  (telephone;  312-353- 
2079). 

SUPPLEMENTARY  INFORMATION:  Section 
304(a)(1)  of  the  Clean  Water  Act  (33 
U.S.C.  1314(a)(1))  requires  EPA  to 
publish  and  periodically  update 
National  ambient  water  quality  criteria. 
These  criteria  are  to  reflect  the  latest 
scientific  knowledge  on  the  identifiable 
effects  of  pollutants  on  public  health 
and  welfare,  aquatic  life  and  recreation. 
Section  118(c)(2)  of  the  Clean  Water  Act 
requires  EPA  to  publish  water  quality 
guidance  for  the  Great  Lakes  System 
which  includes  guidance  on  numerical 
limits  on  pollutants  in  ambient  Great 
Lakes  waters  to  protect  human  health. 
aquatic  life  and  wildlife. 

The  final  Guidance  will  establish 
minimum  water  quality  standards, 
antidegradation  policies,  and 
implementation  procedures  for  waters 
within  the  Great  Lakes  System  in  the 
States  of  New  York.  Pennsylvania.  Ohio. 
Indiana,  Illinois,  Minnesota,  Wisconsin, 
and  Michigan,  including  waters  within 
the  jurisdiction  of  Indian  Tribes  within 
the  Great  Lakes  System. 


A.  Results  of  Simulation  Tests 
Concerning  the  Percent  Dissolved  Metal 
in  Freshwater  Toxicity  Tests 

In  the  to.xicity  tests  used  to  develop 
EPA  metals  criteria  for  aquatic  life, 
some  fraction  of  the  metal  is  dissolved 
while  some  fraction  is  precipitated  or 
bound  to  particulate  matter.  It  is 
generally  believed  that  dissolved  metals 
are  more  available  for  uptake  bv  aquatic 
organisms  than  the  bound  or 
precipitated  metal  fractions  and  thus 
mOre  fikely  to  exert  a  toxic  effect.  The 
present  National  criteria  to  protect 
aquatic  life  were  developed  using  total 
recoverable  metal  measurements  or 
measu;e?:  expected  to  give  equivalent 
results  in  toxicity  tests,  and  are 
expressed  as  total  recoverable.  In  the 
past,  States  and  Tribes  have  ~ 
independently  made  the  decision  to 
express  their  metals  criteria  as  either 
dissolved  metal  concentrations  or  total 
recoverable  concentrations  when 
applying  the  National  aquatic  life 
criteria. 

The  acute  and  chronic  aquatic  life 
criteria  presented  in  the  proposed 
Guidance  were  expressed  using  total 
recoverable  metal  measurements,  in 
conformance  with  the  EPA  policy  at  the 
time.  In  the  preamble  to  the  proposed 
Guidance,  it  was  noted  that  a  State  or 
Tribe  had  fle.xibility  when  deriving 
criteria  to  choose  either  the  total 
recoverable  or  dissolved  contaminant 
concentrations.  EPA  suggested  that  a 
site-specific  criteria  modification 
procedure  known  as  the  water-effects 
ratio  could  address  concerns  about  the 
bioavailability  and  toxicity  of  total 
recoverable  or  dissolved  concentrations. 
The  preamble  also  indicated  that  EPA 
would  promulgate  total  recoverable 
metals  criteria  for  those  States  and 
Tribes  who  failed  to  adopt  the  criteria 
within  the  specified  lime  period  as 
written  in  the  proposed  Guidance. 

The  EPA 's  Science  Advisory  Board 
(SAB)  recommended  in  its  December  16, 
1992,  report,  "Evaluation  of  the 
Guidance  for  the  Great  Lakes  Water 
Quality  Initiative,"  that  EPA  consider 
both  the  biologically  active  form  and  the 
total  contaminant  concentrations  of  a 
pollutant  when  establishing  water 
quality  criteria  (USEPA,  1992).  t& 
further  ehcit  comment  on  the  use  of 
total  recoverable  vs.  dissolved  metal 
concentrations  in  developing  future 
National  aquatic  life  criteria,  EPA  held 
a  meeting  with  invited  experts  in 
January  1993  in  Annapohs,  Maryland. . 
The  Agency  solicited  comments  on  the 
recommendations  made  by  the 
presenters  at  the  meeting  in  the  Federal 
Register  on  July  9. 1993  (58  FR  32131). 
Based  on  the  data  presented  at  the 


conference,  and  the  individual  opinions 
of  the  majority  of  assembled  scientists, 
EPA  determined  that  the  dissolved 
metal  concentration  approximates  the 
hi  oavailable  fraction  of  waterbome 
metals  for  aquatic  o.-ganisms  better  than 
the  total  recoverable  concentration  of 
metals.  However,  the  scientists  believed 
the  total  recoverable  measurements  in 
ambient  water  also  have  value,  because 
excecuances  of  criteria  on  a  total 
recoverable  basis  indicate  that  metal 
loadings  could  be  a  stress  to  the 
ecosyste.m.  particularly  in  locations 
other  than  the  water  column.  Asa 
follow-up  tothe  meeting,  on  October  1. 
1993,  EPA's  Office  of  Water  issued  a 
memorandum  to  all  EPA  Regional  Water 
Management  Division  Directors 
providing  policy  and  guidance  on  the 

.  interpretation  and  implementation  of 
aquatic  life  criteria  for  the  management 
of  metals  (USEPA,  1993).  The 
memorandum  covered  a  number  of 
areas  including  the  expression  of 
aquatic  life  criteria,  total  maximum 
daily  loads,  permits,  effluent 
monitoring,  compliance,  and  ambient 
monitoring.  With  regard  to  expression  of 
aquatic  life  criteria,  the  memorandum 
recommended  that  State  water  quality 
standards  be  based  on  dissolved  metals 
because  dissolved  metal  concentrations 
more  closely  approximate  the 
bioavailable  fraction  of  metal  in  the 
water  column  than  does  total 
recoverable  metal  concentrations. 
However,  because  the  present  National 
aquatic  life  criteria  were  developed 
using  total  recoverable  measurements,  it 
is  necessary  to  use  a  conversion  factor 
to  convert  the  total  recoverable  metal 

..concentrations  to  equivalent  dissolved 
metal  concentrations.  The  October  1993 
memorandum  suggested  con.version 
factors  for  10  metals. 

Since  that  time,  additional  work  has 
been  completed  to  refine  these 
conversion  factors.  Possible  conversion 
factors  for  seven  of  the  nine  metals 
included  in  Tables  1  and  2  of  the 
proposed  Guidance  for  aquatic  life  are 
included  in  Table  1  of  this  Notice  along 
with  a  conversion  factor  for  lead.  In 
addition.  Table!  includes  preliminary 
conversion  factors  for  cadmium  and 
mercurydl).  The  basis  for  the  cadmium 
and  mercury(n)  conversion  factors  can 
bo  found  in  the  October  1993 
memorandum  discussed  above. 
Additional  tests  for  cadmium  and 
mercury(II)  are  being  conducted  as 
described  in  the  report  "Results  of 
Simulation  Tests  Concerning  the 
Percent  Dissolved  Metal  in  Freshwater 
Toxicity  Tests".  EPA  does  not  at  this 
time  have  any  reason  to  believe  that  the 
final  conversion  factors  for  cadmium 


and  mercurydl)  will  be  different.  tiPA 
does  not  intend  to  provide  additional 
opportunity  to  comment  on  the  fina' 
conversion  factors  for  cadmium  and 
mercurydl). 

The  methodology  and  data  uM-d  to 
derive  the  nine  conversion  factors  f.Hn 
be  found  in  the  report  "Results  of 
Simulation  Tests  Concerning  the 
Percent  Dissolved  Metal  in  Fresh  watf-r 
Toxicity  Tests,"  which  is  available  in 
the  public  docket  as  described  in  the 
addresses  section  of  this  notice.  To  u<m' 
these  factors,  a  Stale  or  Tribe  would 
multiply  the  criterion  for  a  m.etal  in 
Table  1  or  2  of  the  proposed  Guidance 
by  the  conversion  factor  in  Table  1  of 
this  notice.  For  example,  if  the  acute 
water  quality  criterion  for  chromiumdil) 
based  on  total  recoverable  metal 
concentration  is  15  ug.'L  and  the 
conversion  factor  is  0.333,  then  the 
equivalent  dissolved  metal 
concentration  for  chromium(lll)  would 
be  5.0  ug/L. 

If  EPA  were  to  publish  the  final 
Guidance  with  metals  criteria  expressed 
as  dissolved  concentrations,  Slates  and 
Tribes  would  be  required  to  adopt 
metals  criteria  consistent  with  the  final 
Guidance.  In  that  situation,  a  State  or 
Tribe  could  adopt  criteria  expressed  as 
dissolved  criteria,  or  they  could  choo«« 
to  adopt  the  total  recoverable  criteria 
without  using  conversion  factors  as  in 
the  proposed  Guidance,  since  It  is  a 
more  stringent  approach.  If  a  State  or 
Tribe  did  not  adopt  metals  criteria 
consistent  with  the  final  Guidance.  KPA 
would  promulgate  dissolved  metals 
criteria  for  that  State  or  Tribe.  This 
approach  is  consistent  with  the 
recnmmcyidations  made  by  the  Science 
Advisory  Board  and  the  scientists  who 
attended  the  January  1993  meeting  in 
Annapolis.  Maryland. 

EPA  requests  comment  on  the 
information  in  the  rejxjrt,  "Resuhs  of 
Simulation  Tests  Concerning  the 
Percent  Chssolved  Metal  in  Freshwater 
Toxicity  Tests,"  including:  (1)  the 
conversion  factors  in  Table  1  of  this 
notice  (and  in  Table  22  of  the  repwrt) 
and  the  adequacy  of  the  data  supporting 
the  conversion  factors;  (2)  the  procedure 
used  to  derive  the  conversion  factors: 
and  (3)  any  additional  data  that  could  be 
used  in  developing  the  conversion 
factors. 
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Table  1 .— Recomh^ended  Conver- 
sion Factors  for  Converting 
Total  Recoverable  Metal  Cri- 

-teria  to  Dissolved  Metal  Cri- 
teria 


Metal 

Conver- 
sion fac- 
tor for 
acute 
criteria 

Conver- 
sion fac- 
tor for 
chronic 
criteria 

Arsenic(lll) 

Cadmium'   

1.000 
.850 
.333 
.988 
.958 
.875 
.850 
.998 
.922 
.981 

1.000 
.850 

Chromium(lll)  ...„ 

Chromium(VI) 

Copper         -.i 

.860 
.966 
.958 

Lead  „ 

Mercury(ll)'  

Nickel  

Selenium(IV)  ..„ 

Zinc  

.792 
.850 
.997 
.922 
.992 

'  Preliminary  conversion  factors — factors 
(and  relevant  data)  found  in  October  1993 
EPA  mefTwrandum.  Recommended  conver- 
sion factors  are  given  to  three  decimal  places 
and  are  not  roufxled  off  because  they  are  in- 
termecftate  values  in  tne  calculation  of  dis- 
solved criteria. 

B.  1991-1992  Michigan  Sport  Anglers 
Fish  Consumption  Study 

The  rate  of  fish  consumption  is  an 
aspect  of  exposure  used  in  the 
methodology  for  deriving  human  health 
criteria.  The  current  fish  consumption 
rate  used  in  the  derivation  of  National 
ambient  water  quality  criteria  is  6.5 
grams/day,  which  represents  a  National 
average  consumption  value  per  person 
for  freshwater  and  estuarine  fish  and 
shellfish.  The  proposed  Guidance 
included  a  fish  consumption  rate  of  15 
grams/day,  which  represents  the  mean 
exposure  level  for  regionally  caught  fish 
for  the  regional  sportfishing  population. 
This  estimate  was  made  fi-om  a  review 
of  several  regional  studies  in  Michigan. 
Wisconsin  and  New  York. 

A  study  conducted  by  West  et  al., 
"1991-1992  Michigan  Sport  Anglers 
Fish  Consumption  Study,"  for  the  State 
of  Michigan  was  submitted  during  the 
public  comment  period  for  the  proposed 
Guidance.  The  study  had  three  main 
objectives:  (1)  to  determine  fish 
consumption  patterns  that  could  then  be 
used  in  setting  water  quality  standards 
in  Michigan;  (2)  to  determine  angler 
compliance  with  Michigan  fish 
consumption  advisories  and  patterns  of 
preparing  fish  recommended  in  fish 
consiunption  advisories;  and  (3)  to 
determine  which  sub-populations  are  at 
greatest  risk  so  that  educational 
programs  about  fish  consumption 
advisories  can  be  targeted  to  those 
populations. 

The  survey  was  conducted  over  one 
year  and  included  7000  licensed 
Michigan  anglers  who  were  sampled  by 


mail.  A  systematic  random  sample  was 
drawn  such  that  stratification  by 
geographic  region  and  license  type 
vnthin  each  region  was  used  to  ensure 
that  each  licensed  angler  had  the  same 
chance  of  being  selected.  By  ordering 
the  population  by  license  type  within  a 
region,  a  proportionate  State-wide 
distribution  of  anglers  was  achieved. 
Questionnaires  were  mailed  in  two- 
week  cohorts  throughout  the  study 
period  of  January  30,  1991  through 
January  29,  1992.  Surveyed  individuals 
were  asked  to  report  detailed  fish 
consumption  patterns  over  the 
preceding  7  days.  The  survey  reported 
a  response  rate  of  about  47%. 

The  authors  of  the  report  include 
seven  options  that  represented  their 
opinions  oft  the  possible  policy  choices 
available  to  the  State  of  Michigan.  The 
seven  policy  options  include: 

Option  1 — 6.5  grams/day.  This 
represents  the  average  consumption 
level  for  the  State  of  Michigan  as  a 
whole  (not  just  sportanglers). 

Option  2 — 14.5  grams/day.  This 
represents  the  average  sport  fish 
consumption  level  by  Michigan  sport 
fishermen,  adjusted  for  non-response 
bias. 

Option  3 — 24.3  grams/day.  This 
represents  the  average  total  fish 
consumption  level  by  Michigan  sport 
fishermen,  adjusted  for  non-response 
bias. 

Option  4 — 30  grams/day.  This 
represents  the  80th  percentile  sport  fish 
consumption  by  Michigan  sport 
fishermen. 

Option  5 — 40.8  grams/day.  This 
represents  the  80th  percentile  of  total 
fish  consumption  by  Michigan  sport 
fishermen. 

Option  6 — 43.1  grams/day.  This 
represents  the  average  sport  fish 
consumption  level  for  the  highest 
consuming  sport  fish  sub-group  (lower 
income  minorities). 

Option  7 — 57.9  grams/day.  This 
represents  the  average  total  fish 
consumption  level  for  the  highest 
consuming  sport  fish  sub-group  (low 
income  minorities).  The  West  study  also 
documents  individual  consumption 
rates  in  excess  of  this  value. 

The  policy  options  presented  in  the 
survey  du  not  necessarily  reflect  the 
opinions  of  the  State  of  Michigan,  but 
EPA  believes  that  they  are  included  in 
the  range  of  possible  fish  consumption 
rates  that  could  be  used  as  part  of  the 
final  Guidance  methodology  for 
deriving  human  health,  criteria. 

EPA  requests  comments  on  the. 
"1991-1992  Michigan  Sport  Anglers 
Fish  Consumption  Study"  including:  (1) 
The  appropriateness  of  the  study 
methods  used  in  study;  (2)  the  seven 


policy  options  in  Chapter  6  of  the  report 
on  possible  fish  consumption  rates  for 
Michigan;  (3)  the  applicability  of  the 
results  in  the  study  to  other  parts  of  the 
Great  Lakes  Basin;  and  (4)  the 
appropriateness  of  using  a  fish 
consumption  rate  for  the  final  Guidance 
higher  than  the  proposed  15  grams/day. 
based  on  the  range  of  values  considered 
in  the  West  et  al.,  study  or  other 
relevant  and  appropriate  data,  and 
alternative  approaches  to  address 
different  le\els  of  fish  consumption  in 
a  waterbody. 

C.  Great  Lakes  Water  Quality  Initiative 
Technical  Support  Docunient  for  the 
Procedure  to  Determine 
Bioaccumulation  Factors,  July  1994 
(Technical  Support  Document,  July 
1994) 

As  explained  in  the  preamble  for  the 
proposed  Guidance,  aquatic  organisms 
accumulate  chemicals  in  their  tissues 
from  exposure  to  chemicals  from  all 
sources,  including  food  and  water. 
Further,  as  organisms  at  lower  trophic 
levels  are  consumed  by  organisms  at 
higher  trophic  levels,  tissue 
concentrations  of  some  chemicals 
increase.  As  a  result  of  ' 
biomagnification.  chemical  levels  in  top 
predators  may  be  orders  of  magnitude 
higher  than  concentrations  of  the 
chemical  in  the  ambient  water.  In  the 
development  of  National  water  quality 
criteria,  EPA  used  the  term  * 

»  "bioconcentration  factors  (BCF)"  to 
reflect  the  propensity  of  an  organism  to 
accumulate  a  chemical  in  its  tissues. 
When  field-measured  bioaccumulation 
factors  (BAFs)  were  not  available,  BCFs 
were  used  as  estimates  of  BAFs.  In  the 
proposed  Guidance,  EPA  requested 
comment  on  two  uses  of  BAFs,  which 
account  for  exposure  from  all  sources. 

First,  EPA  calculated  BAFs  for 
individual  chemicals  at  different  trophic 
levels.  The  BAFs  at  the  appropriate 
trophic  level  consumed  by  humans  and 
wildlife  species  were  then  used  to 
derive  human  health  and  wildlife 
criteria.  In  general,  if  all  other  factors 
were  equal,  a  chemical  with  a  higher 
bioaccumulation  factor  would  have  a 
lowej  (more  stringent)  criterion.  Second, 
EPA  used  the  human  health  BAFs  to 
identify  list  of  "bioaccum'ulative 
chemicals  of  concern"  which  warrant  ' 
increased  attention  in  the  Great  Lakes 
Basin.  See  Section  II.G.  (at  58  FR  20843) 
of  the  preamble  to  the  proposed 
Guidance  (58  FR  20802). 

EPA  is  today  soliciting  comment  on 
additional  technical  information  about 
BAFs  and  alternative  options  to 
approaching  four  issues  described  in  the 
proposed  Guidance.  EPA  is  also 
soliciting  comment  on  the  newly 


calculated  BAFs  for  the  chemicals  in 
Tables  3  and  4  of  the  proposed 
Guidance  for  human  health  and  wildlife 
species  based  on  the  information  and 
options  discussed  in  this  Nolir.e.  These 
BAFs,  if  promulgated,  would  change  the 
criteria  for  human  health  and  v.ildTife  in 
Tables  3  and  4  of  the  proposed 
Guidance. 

The  proposed  Guidance  imJuded  a 
hierarchy  of  three  methods  for  deriving 
BAFs  for  organic  chemicals:  a  field- 
measured  BAF;  a  BAF  predicted  by 
multiplying  a  BCF  measured  in  the 
laboratory  by  a  food  chain  muhiplier 
(FCM);  and  a  BAF  predicted  from  a  BCF 
calculated  from  the  chemical's  n- 
octanol/water  partition  coefficient  (Ko«,J 
and  multiplied  by  a  FCM.  For  inorganic 
c;hemicals,  EPA  proposed  to  require 
either  a  field-measured  BAF  or  BCF. 
The  four  issues  discussed  in  this  Notice 
all  pertain  to  the  derivation  of  B.^Fs  for 
organic  chemicals. 

EPA  is  considering  whether  it  .should 
revise  its  proposed  methodology  for  the 
calculation  of  BAFs  in  the  Great  Lakes 
System  to  incorporate  the  information 
discussed  in  the  Technical  Support 
Document,  1994,  and  summarized 
below.  The  material  discussed  in 
sections  Cl,  C2,  and  C.3  would  replace 
portions  of  the  proposed  Guidance.  The 
material  discussed  in  section  C.4  would 
provide  a  new  method  for  deriving  a 
BAF  for  organic  chemical*  and  this  - 
method  would  be  added  to  the    - 
hierarchy  of  methods  for  organics 
described  above. 

As  explained  in  the  proposed 
Guidance,  EPA  proposes  to  require 
States  and  Tribes  to  adopt  requirements 
for  calculation  of  BAFs  that  are 
consistent  with  EPA's  final 
methodology.  Although  the  State  or 
Tribal  regulation  need  not  duplicate  this 
methodology,  the  State's  or  Tribe's 
method  must  produce  a  BAF  at  least  as 
stringent  as  the  BAFs  derived  by  using 
EPA's  methodology.  If  EPA  incorporates 
the  topics  discussed  in  the  Technical 
Support  Document,  1994,  and  this 
Notice  into  its  methodology.  States  and 
Tribes  will  be  required  to  reflect  them 
in  their  methodologies  and  derivation  of 
BAFs.  EPA  a  Iso  notes  that .  i  f  EPA 
incorporates  the  material  discu.ssed  in 
sec-tioris  Cl  to  C.4  into  its  methodology 
for  deriving  a  BAF,  EPA  would  use  this 
material  in  promulgating  BAFs  for  any 
State  or  Tribe. 

The  bioaccumulation  concepts 
contained  in  this  Notice,  the  referena^s 
supporting  these  concepts,  and 
additional  details  are  discussed  in  the 
Technical  Support  Document.  Julv 
1994.  which  is  available  in  the  public 
docket  for  this  Notice. 


1.  Use  of  Freely  Dissolved  Concentrntion 
of  Chemical  in  Derivation  of  BAFs 

In  the  proposed  Guidance,  human 
health  and  wildlife  bioaccumulation 
factors  for  organic  chemicals  were  based 
Oil  the  total  concentration  of  the 
chemical  in  watei.  For  highly  Upophilic 
chemicals,  however,  a  substantial 
percentage  of  the  total  concentration  can 
be  associated  with  particulate  organic 
carbon  (POC)  and  dissolved  organic 
carbon  (DOCi)  in  water  and  be 
una\'aiIablefor  accumulation.  BAFs, 
whether  measured  or  predicted,  can  be 
derived  using.the  concentration  of  the 
chemical  that  is  freely  dissolved  in  the 
water  in  order  to  acx:ount  for 
bioavailability.  EPA  requested  comment 
on  the  concept  of  basing  the 
bioaccumulation  factors  for  lipophilic 
organic  chemicals  on  the  freely 
dissolved  concentration  instead  of  the 
total  concentration,  but  did  not  provide 
a  specific  equation  for  deriving  the 
freely  dissolved  concentration. 

In  this  Notice,  EPA  is  requesting 
comment  on  an  equation  included  in 
the  Technical  Support  Document,  July 
1994,  which  defines  the  relationship  of 
a  BAF  reported  on  the  basis  of  the  "total 
foncentration  of  the  chemical  in  the 
water  to  a  BAF  reported  on  the  basis  of 
the  freely  dissolved  concentration  of  the 
chemical  in  the  water.  The  freely 
dissolved  concentration  is  defined  by 
the  following  equation: 
BAF/=fra  •  BAF/"        (1) 
where 

BAF/'=BAF  (L/Kg  of  lipid)  reported  on 
the  basis  of  the  lipid-normalizpd 
concentration  of  chemical  in  the 
biota -(Kg/Kg  lipid)  divided  by  the 
total  concentration  of  the  chemical 
in  the  water  (Kg/L); 
BAF/''=BAF  (L/Kg  of  lipid)  reported  on 
the  basis  of  the  hpid-nonnalized 
toncentration  of  chemical  in  the 
biota  (Kg/Kg  hpid)  divided  by  the 
freely  dissolved  concentration  of 
the  chemical  in  the  water  (Kg/L); 
and 
fw=fraction  of  the  total  chemical  that  is 
freely  dissolved  in  the  water. 
The  fraction  of  the  chemical  that  is 
freely  dissolved  in  the  water,  fiu,  can  be 
determined  using  equation  2  with  the 
Kow  for  the  chemical  and  the 
concentration  of  DOC  and  POC  in  the 
water. 

fw=l/{l-t-{POC.Kow)>(DOC. 

Kew/10)}(2) 

where 

POC=concentration  of  particulate 

organic  carbon.  Kg  of  organic 
-  ciarbon/L  of  water, 
DOC=concentration  of  dissolved  organic 

carbon.  Kg  of  organic  carbon/L  of 

water:  and 


Kow=n-octanol/water  partition 

coefficient. 
For  further  details  on  the  derivation  of 
this  equation,  including  possible  dt- fault 
values  for  POC  and  DOC.  see  the 
Technical  Support  Document.  July 
1994,  which  is  available  in  the  pub!i<. 
docket  for  this  Notice. 

Basing  the  measured  and  predicted 
BAFs  on  the  concentration  of  the  freely 
dissolved  chemical  in  water  permits  lh»; 
derivation  of  BAFs  that  take  into 
account  site-specific  concentrations  of 
POC  and  DOC.  This  approach  would 
also  allow  consistent  usage  and 
derivation  of  BAFs  through  out  the 
Guidance  if  a  model  similar  to  the 
model  for  predicting  FCMs  (see  section 
C.3  of  this  Notice)  and  the  procedure  for 
predicting  BCFs  (see  section  C2  of  this 
Notice)  were  used  because  both  are 
based  upon  the  concentration  of  the 
freely  dissolved  chemif:al  in  the  water 
EPA  requests  comments  on  the 
application  and  validity  of  the  equation 
for  deriving  the  freely  dissolved 
concentration. 

2.  Use  of  the  Equation  LoeBCF=  /^c 

In  the  proposed  Guidance,  the  third 
method  for  deriving  a  BAF  for  organic 
chemicals  involved  predicting  a  BCF 
from  a  chemical's  n-octanol/water 
partition  coefBcient  by  the  equation 
(Veith  and  Kosian,  1983): 
log  BCF=0.79  log  Ko«  -  0.40    (3) 

EPA  a.sked  for  comment  on  other 
ways  to  predict  a  BCF  from  a  log  K™.. 

In  this  Notice,  EPA  is  requesting 
comment  on  use  of  an  alternate  equation 
to  predict  BCFs.-included  in  the 
Technical  Support  Document.  July 
1994,  using  the  following 
approximation: 
BCF/^'-Ko,.     (4) 

where  the  BCF/""!  is  the  BCF  reported  on 
a  lipid-nonnalized  basis  using  the  freely 
dissolved  concentration  of  the  chemical 
in  the  water.  This  relationship  is 
applicable  to  lipophilic  non-polar 
organic  chemi<;als  which  have  log  K,^s 
grentej  than  3  and  which  are  either 
slowly  or  never  metabolized  by  aquatic 
organisms.  A  similar  equation  can  be 
developed  for  chemicals  with  log  !C^ 
less  than  3  which  incorporates  the- 
partitioning  of  the  chemical  to  the 
aqueous  phase.  For  a  more  detailed 
explanation,  see  Appendix  C  of  the 
Tei:hnical  Support  Document,  July 
1994. 

Equation  4  ImpUcitly  assumes  that  n- 
oclanol  is  an  appropriate  surrogate  for 
lipids  in  aquatic  organisms.  The 
theoretir^il  basis  presented  by  MarJcay 
( 1 982)  and  the  experimental  data 
suggest  that  n-octa'nol  is  a  very 
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reasonable  surrogate  for  lipids.  Equation 
4  is  also  supported  and  consistent  with 
the  food-chain  model  of  Gobas  (1993). 
For  the  Gobas  model,  the  BCF,"  is  equal 
to  Kow  when  the  growth  rate  of  the 
organisms  and  the  metabolism  rate  of 
the  chemical  by  the  organisms  are  set 
equal  to  zero.  Finally,  equation  4  is 
supported  and  consistent  with  the 
equilibrium  partitioning  theory  being 
developed  by  EPA  for  the  derivation  of 
sediment  quality  criteria  (Di  Toro  et  al. 
1991). 

EPA  believes  that  predicting  the  BCF 
based  on  equation  4  may  provide  a  more 
consistent  and  scientifically  defensible 
basis  for  establishing  a  predicted  BAF 
than  the  equation  by  Veith  and  Kosian, 
1983.  EPA  asks  for  comments  on  the  use 
of  equation  4  for  predicting  BCFs. 

3.  Food  Chain  Multiplier  Model 

The  second  and  third  methods  in  the 
proposed  Guidance  for  deriving  BAFs 
for  organic  chemicals  both  require  use 
of  a  FCM  based  on  a  biomagnification 
model  by  Thomann  (1989).  For  the 
proposed  Guidance,  EPA  calculated  the 
FCMs  using  Thomann's  1989  model  of 
the  step-wise  increase  in  the 
concentration  of  an  organic  chemical 
from  phytoplankton  (trophic  level  1) 
through  the  top  predatory  fish  of  a  food 
chain  (trophic  level  4).  Food  chain 
multipliers  derived  from  the  model 
ranged  from  less  than  one  to  100.  Under 
the  proposed  Guidance.  FCMs  greater 
than  one  would  usually  apply  to  organic 
chemicals  with  log  Ko«  values  in  the 
range  of  4.0  to  6.5.  EPA  asked  for 
comment  on  the  appropriateness  of 
FCMs  based  on  the  Thomann  model, 
and  requested  possible  alternatives  to 
the  Thomann  model  for  predicting  BAFs 
from  BCFs. 

In  this  Notice,  EPA  requests  comment 
on  the  use  of  a  model  by  Gobas  (1993) 
to  determine  FCMs  for  non-polar 
organic  chemicals.  This  model  includes 
both  benthic  and  pelagic  food  chains 
thereby  incorporating  exposures  of 
organisms  to  chemicals  from  both  the 
sediment  and  the  water  column.  The 
Thomann  1989  model  included  only  the 
pelagic  food  chain  and  therefore  did  not 
account  for  exposure  from  sediment  to 
the  aquatic  organisms.  The  model  by 
Gobas  (1993)  predicts  a)  the  chemical 
residues  in  the  organisms,  and  b)  the 
freely  dissolved  concentration  of  the 
chemical  in  the  water  column  [O''). 
With  this  information,  bioaccumulation 
factors  for  each  species  in  the  food 
chain  can  be  predicted  by  the  equation: 

BAF/'=Residue  in  aquatic  organism  / 
Cw<"        (5) 


FCM's  can  then  be  calculated  from  the 
predicted  BAFs  using  the  following 
equation: 

FCM=BAF/<' /  Ko*        (6) 
where  Kow  is  the  n-octanol/water 
partition  coefficient  for  the  chemical 
and  BAF/f"*  is  the  BAF  reported  on  a 
lipid-  normalized  basis  using  the  &«ely 
dissolved  concentration  of  the  chemical 
in  water. 

Since  EPA  is  considering  using  the 
following  approximation  to  predict 
BCFs: 
FCF/'i=K„w        (7) 

substituting  equation  (7)  into  equation 
(6)  would  give  a  relationship  for 
calculating  FCMs  similar  to  the 
proposed  Guidance  where 
FCM=BAF/<i/BCF,M.        (8) 

The  resulting  FCMs  for  trophic  levels 
2,  3,  and  4  along  with  the  input 
parameters  for  the  model,  are  included 
in  the  Technical  Support  Document. 
July  1994.  Based  on  the  data  in  the  TSD. 
EPA  beUeves  the  Gobas  model 
acceptably  predicts  BAFs  for  the  Great 
Lakes  System. 

EPA  is  considering  using  the  food 
chain  model  of  Gobas  for  deriving  FCMs 
because  a)  it  is  easier  to  define  the  input 
data  needed  to  run  the  model,  b) 
predicted  BAFs  are  in  better  agreement 
with  measiu^d  BAFs  for  chemicals  with 
very  high  log  KowS,  and  c)  the  model 
uses  equilibrium  partitioning  theory  to 
predict  chemical  residues  in  benthic 
organisms,  consistent  with  EPA's 
sediment  criteria  approach. 

EPA  is  requesting  comment  on  the 
appropriateness  of  the  Gobas  1993 
model  for  calculating  FCMs. 

4.  Biota-Sediment  Accumulation 
Factors 

As  explained  above,  the  proposed 
Guidance  presented  a  hierarchy  of  three 
methods  to  derive  BAFs  for  non-polar 
organic  chemicals.  In  this  Notice.  EPA 
requests  comment  on  modifying  the 
proposed  Guidance's  hierarchy  by 
adding  a  predicted  BAF  based  on  a 
biota-sediment  accumulation  factor 
(BSAFJ  as  the  second  method  in  the 
hierarchy.  The  revised  hierarchy  would 
reflect  this  modification  as  follows: 

1.  A  BAF  measured  in  the  field; 

2.  A  BAF  predicted  from  a  field- 
measured  BSAF.  methodology 
discussed  below; 

3.  A  BAF  predicted  by  multiplying  a 
BCF  measured  in  the  laboratory  by  the 
food  chain  multiplier;  and 

4.  A  BAF  predicted  by  multiplying  a 
BCF  calculated  from  the  log  Kow  by 
the  food  chain  multiplier. 
BSAFs  may  be  used  for  measuring 

and  predicting  bioaccumulation  directly 


from  concentrations  of  chemicals  in 
surface  sediment.  They  may  also  be 
used  to  estimate  BAFs  (Cook  et  al., 
1993;  1994).  Since  BSAFs  are  based  on 
field  data  and  incorporate  effects  of 
metabolism,  biomagnification,  grovrth, 
etc.,  BAFs  estimated  from  BSAFs  will 
incorporate  the  net  effect  of  all  these 
factors.  The  BSAF  approach  is 
particularly  beneficial  for  developing 
water  quality  criteria  for  chemicals  such 
as  polychlorinated  dibenzo-p-dioxins 
(PCDDs)  and  polychlorinated 
dibenzofurans  (PCDFs)  and  certain 
biphenyl  congeners  which  are 
detectable  In  fish  tissues  and  sediments 
but  are  difficult  to  measure  in  the  water 
column  and  have  reduced 
bioaccumulation  potential  due  to 
metabolism. 

BSAFs  are  measured  by  relating  lipid- 
normalized  concentrations  of  chemicals 
in  an  organism  to  organic  carbon- 
normalized  concentrations  of  the 
chemicals  in  surface  sediment  samples 
associated  with  the  average  exposure 
environment  of  the  organism.  The  BSAF 
is  defined  as: 

where 

BSAF  =  Ci/C«x        (9) 

Ci  =  the  lipid-normalized  concentration 

of  the  chemical  in  tissues  of  the 

biota  (jig/g  lipid). 
Csoc  =  the  organic  carbon-normalized 

concentration  of  the  chemical  in  the 

surface  sediment  (iig/g  sediment 

organic  carbon). 

Differences  between  BSAFs  for 
different  organic  chemicals  are  good 
measures  of  the  relative 
bioaccumulation  potentials  of  the 
chemicals.  When  calculated  from  a 
common  organism/sediment  sample  set. 
chemical-specific  differences  in  BSAFs 
primarily  reflect  the  net  effect  of 
biomagnification.  metabolism,  and 
bioenergetics  and  bioavailability  factors 
on  each  chemical's  disequilibrium  ratio 
between  biota  and  sediment. 

In  the  proposed  Guidance,  ratios  of 
BSAFs  of  PCDDs  and  PCDFs  to  a  BSAF 
for  2,3,7, 8-tetrachlorodibenzo-p-dioxin 
(2,3,7.8-TCDD)  were  proposed  for 
evaluation  of  2,3.7.8-TCDD  toxic 
equivalency  associated  with  complex 
mixtures  of  these  chemicals 
(bioaccumulation  equivalency  factors, 
see  58  FR  20802).  The  same  approach  is 
applicable  to  calculation  of  BAFs  for 
other  organic  chemicals.  The  approach 
requires  data  for  a  steady-state  or  near 
steady-state  condition  between 
sediment  and  water  for  both  a  reference 
chemical  (r)  with  a  measured  BAF  and 
other  chemicals  (n=i)  for  which  BAFs 
are  to  be  determined.  BAFd  for  a 
chemical  "i"  is  defined  as: 


(BA,M)i  =  [(BAFDi'd),  .  [(BSAF),  (Kow).)  / 
(BSAF)r  (Kow)r)        (10) 

BAFs  calculated  from  two  different 
BSAF  data  sets  for  Lake  Chitario 
salmonids  are  similar  and  agree  well  - 
with  measured  BAFs  of  Oliver  and 
Niimi  (1988).  For  further  details  oa 
predicting  BAFs  from  BSAF 
measurements,  and  the  data  supporting 
this  approach,  see  the  Technical 
Support  Document.  July  1994.  EPA  is 
requesting  comment  on  the  inclusion  of 
the  BAF  predicted  from  a  BSAF  in  the 
preferred  order  of  data. 

5.  Bioaccumulation  Equivalency  Factors 

The  preamble  to  the  proposed 
Guidance  included  a  fist  of  the 
Bioaccumulation  Eqxiivalency  Factors 
(BEFs)  for  PCDDs  and  PCDFs  that  could 
be  used  when  converting  concentrations 
of  PCDDs  and  PCDFs  to  equivalent 
concentrations  of  2.3.7.8-  TCDD.  These 
BEFs  have  been  updated  since  the 
proposal  and  are  included  in  Table  2. 
The  technical  rationale  for  the  revised 
BEFs  is  provided  in  the  Technical 
Support  Document.  Jufy  1994.  EPA 
requests  comment  on  the  revised  BEFs. 


Table  2.— Bioaccumulation 
Equivalency  Factors 


Congener 


2.3,7,8-TCDD 

1.2,3,7,8-PeCDD  ...... 

1,2,3,4,7,8-HxCDD  ... 
1,2,3,6.7,8-HxCDD  ... 
1,2,3,7.8,9-HxCDD  ... 
1.2.3,4,6.7.8-HpCDO 

OCDD  ;..... 

2.3.7.8-TCDF  

1.2.3.7,&-PeCDF 

2.3.4,7,8-PeCDF 

1,2.3,4,7,e-HxCDD  ... 
1,2,3,6,7,8-HxCDF_. 
2,3,4,6,7,8-HxCDF  ...". 
1.2.3,7,8,9-HxCDD  ... 
1.2.3.4,6,7,8-HpCDF  . 
1,2.3,4.7.8,9-HpCOF  . 
OCDF 


TCDD 
BEF 


1.0 

0.92 

0.3 

0.12 

0.14 

0.051 

0.0013 

0.80 

022 

1.6 

0.076 

0.19 

0.67 

0.63 

0.011 

0.39 

0.016 


6.  Comparison  of  Proposed  BAFs  and 
Potential  Final  BAFs  for  Human  Health 
and  Wildlife  Criteria 

Bioaccumulation  factors  for  the  20 
human  health  and  4  wildlife  criteria  in 
Tables  3  and  4  of  the  proposed 
Guidance  have  been  recalculated 
incorporating  the  modifications  to  the 
BAF  methodology  discussed  above.  The 
BAFs  for  these  chemicals  are  compared 


with  the  proposed  BAFs  in  Tables  3  and 
4  of  this  Notice.  In  addition,  if  the 
changes  under  consideration  in  this 
Notice  are  incorporated  into  the  final 
Guidance,  the  BAF  for  1 .2,4- 
Trichlorobenzene  would  increase  from 
836  to  1.570.  This  is  significant  because 
1.2.4-Trichlorobenzene  could  then  be 
classified  as  a  Bioaccumulative 
Chemical  of  Concern  (BCC),  chemicals 
with  BAFs  greater  than  1000,  which 
could  require  special  provisions  for 
control  as  discussed  in  the  proposed 
Guidance. 

As  in  the  proposed  Guidance,  the 
human  health  BAFs  are  calculated  using 
trophic  level  4  and  assuming  a  lipid 
content  in  fish  of  5  percent.  The  wildlife 
BAFs  are  calculated  using  trophic  level 
3  or  4  as  appropriate  for  the  wildlife 
species  and  assuming  a  hpid  content  in 
fish  of  7.9  percent.  The  derivation  of  the 
BAFs  for  the  20  human  health  criteria, 
the  4  wildhfe  criteria,  and  1.2,4- 
Trichlorobenzene  are  included  in  the 
Technical  Support  Document  for 
Bioaccumulation  Factors,  July  1994. 

EPA  requests  comments  on:  (1)  The 
BAFs  derived  using  the  modifications  to 
the  BAF  methodology;  and  (2)  the 
addition  of  1,2.4-trichlorobenzene  to  the 
fist  of  BCCs. 


TABLE  3— Human  Health  Bioaccumulation  Factors  ^ 


Chemical 


Benzene 


Chlordane 


Chlofobenzene 
Cyanide  


4,4-DDT 

Dtetdrin  

2,4-Oimethylphenol , 
2,4-Oinrtrophenol  .... 
Heptachlor 


Proposed 

guidance 


Hexachlorobenzerw 
Hexachloroethane  ... 
Lindane  ...„ 


Mercury  .....i.... 

Mettiylene  chloride 

PCBs  

PentachloropherK)! 

2.3.7.8-TCDD  

Toluene  

Toxaphene  


1 


1 .2.4-Trichlorot)enzene 
Trichlofoethylene «... 


1  pie  BAFs  are  based  on  5%  lipid  and  on  the  concentration  of  total  chemical  in  the  water 

2  BAF  Methods: 

1 .  A  BAF  measured  in  ttie  field; 

2.  A  BAF  predfcted  from  a  field-measured  BSAF; 

3.  A  BAF  predicted  by  multiplying  a  laborator/  measured  BCF  t)y  the  food  chain  multiplier;  and 

4.  A  BAF  predicted  by  multiplying  a  BCF  calculated  from  the  log  Kow  by  the  food  chain  multiplief 


13 

219.375 

49 

0 

,913,875 

28,171 

156 

48 

19,097 

208,590 

950 

1,628 

130,440 

2.5 

,776.860 

650 

50,000 

1,547 

117,450 

836 

18 


Todays 
rKJtice 


8 

260.000 

38 

0 

1.660.000 

997,000 

157 

3 

57,900 

111.000 

947 

4.260 

140.000 

2 

435.000 

627 

101.000 

1.550 

2,120.000 

1.570 

18 


Mettv 
od* 


1 
4 

N/A 
1 
2 
3 
4 

1 
1 
1 
3 
4 
1 
3 
2 
3 
1 
1 
3 


JMI 
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Table  4— Wildlife  aoACCUMULAnoN  Factors  ^ 

Ctiemical 

Trophic  level  3 

Trophic  level  4 

Proposed 
guidarwe 

Todays  rrotice 

Proposed 
guidarKe 

Todays  rx)- 

tice 

Method  2 

4  4'-ODT                     

1.043.966 

60.542 

969.239 

79.000 

2.170,000 

27.900 

658.000 

320,000 

3.023.922 

130,440 

2.807,439 

79.000 

4,040,000 
140,000 
687.000 
160.000 

1 

Mefcufy  .    



3 

PCBs 

1 

2.3.73-TCOO 

— • 

2 

Federal  Register  /  Vol.  59.  No.  167  /  Tuesday,  August  30.  1994  /  Proposed  Rules  44685 


'  Ttie  BAFs  ve  tMsed  on  7.9%  lipid  and  on  the  concentration  of  total  chemical  in  ttie  water. 

2  BAF  Methods: 

1.  A  BAF  measured  in  the  Tteld; 

2.  A  BAF  predicted  from  a  fieW-measured  BSAF; 

3  A  BAF  predicted  by  multiplying  a  laboratory  measured  BCF  by  the  food  chain  multiplier;  and 

4  A  BAF  predicted  by  multiplying  a  BCF  calculated  from  tt»e  log  K<,>  by  the  food  chain  multiplier. 
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40  CFR  Part  268 
[FRL-5060-8] 

Land  Disposal  Restrictions:  Proposed 
Treatability  Variance  For  Citgo 
Petroleum 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACT10N:Proposed  approval  of  site- 
specific  treatability  vjiriance  for  Citgo 
Petroleum  Facility  at  Lake  Charles, 
Louisiana. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA 
or  Agency)  is  today  proposing  to  grant 
a  site-specific  treatability  variance  from 
the  Land  Disposal  Restriction  (LDR) 
treatment  standards  for  F037  and  F038 
nonwastewaters  that  are  contained  in, 
and  to  be  removed  from,  a  26  acre 
surface  impoundment  (Surge  Pond).  The 
specific  waste  was  generated  when  the 
Surge  Pond  filled  with  water  and 
primary  sludge  from  the  disposal  of 
process  wastewater  and  storm  water  at 
the  Citgo  Corporation  petroleum 
refiner)'  located  outside  Lake  Charles, 
Louisiana.  Approximately  625,000  tons 
of  waste  remains  in  and  is  to  be 
removed  from  the  surface 
impoundment;  this  waste  was  subject  to 
a  national  capacity  variance  until  June 
30,  1994. 

If  this  proposal  is  finalized.  Citgo  may 
complete  their  remediation  effort  that 
was  approved  by  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQJ  and  EPA  Region  VI.  provided 
they  comply  with  the  alternative 
treatment  standards  specified  in  this 
proposal,  and  also  comply  with  any 
other  applicable  land  disposal 
restrictions  for  this  waste  as  specified  in 
40  CFR  Part  268. 

DATES:  EPA  is  requesting  comments 
regarding  today's  proposed  decision. 
Comments  will  be  accepted  until 
September  29.  1994.  Comments 


postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 
ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should 
be  sent  to  the  EPA  RCRA  Docket  (5305). 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460.  A  third  copy  should  be  sent  to 
Richard  Kinch,  Chief,  Waste  Treatment 
Branch  (5302W),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  EX]  20460.  Identify  your 
comments  at  the  top  with  the  regulatory 
docket  number:  F-94-TVLP-FFFFF. 

The  official  record  for  this  rulemaking 
is  identified  by  Docket  Number  F-94- 
TVLP-FFKFF.  and  is  located  in  the  EPA 
RCRA  Docket,  U.S.  Environmental 
Protection  Agency,  room  2616,  401  M 
Street,  SW.,  Washington,  DC  20460.  The 
RCRA  Docket  is  open  from  9  a.m.  to  4 
p.m.  Monday  through  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials  by  calling  (202)  260-9327.  The 
public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  document  at 
no  cost.  Additional  copies  cost  $.15  per 
page.  The  mailing  address  is  EPA  RCRA 
Docket  (530.5),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  toll-ft-ee  or 
(703)  920-9810  locally.  For  information 
on  specific  aspects  of  this  document, 
contact  Shaun  McGarvey,  Treatment 
Technology  Section,  Waste  Treatment 
Branch  (5302W).  Office  of  Solid  Waste, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460.  (703)  308-8603. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background 

A.  Authority 

B.  Site  Description 

C.  Regulatory  History- 

1.  Surface  Impoundment  Regulations 

2.  Listing  and  LDR  Treatment  Standards  for 
F037  and  F038 

3.  Citgo's  Management  Decisions 
p.  Waste  Description 

E.  Description  of  Treatment  System 

F.  Summary  of  Citgo's  Petition  for  a 
Treatability  Variance 

II.  Basis  for  Proposed  Treatability  Variance 

A.  EPA  Evaluation  of  Citgo's  Petition 

B.  Proposed  Altemarive  Treatment 
Standards 

I.  Background 

A.  Authority 

Under  section  3004(m)  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  EPA  is 
required  to  set  "levels  or  methods  of 


treatment,  if  any,  which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  environment  are  minimized."  EPA 
has  interpreted  this  language  to  mean 
treatment  standards  based  on  the 
performance  of  best  demonstrated 
available  technology  (BDAT).  This 
interpretation  was  sustained  by  the  DC. 
Circuit  in  HWTC\.  EPA,  886  F.2d  355 
(D.C.  Cir.  1989).  cert.  den.  Ill  S.  Ct.  139 
(1990).  The  Agency,  however,  has 
recognized  that  there  may  be  wastes  that 
cannot  be  treated  to  the  levels  specified 
in  the  rules,  due  to  the  fact  that  the 
wastes  are  in  a  form  that  is  substantially 
more  difficult  to  treat  than  those  the 
Agency  evaluated  in  establishing  the 
treatment  standard  (51  FR  40576, 
November  7,  1986),  or  where  the 
treatment  technology  is  inappropriate 
for  the  waste.  For  such  wastes,  EPA  has 
established  a  treatability  variance  (40 
CFR  268.44),  to  estabhsh  alternative 
treatment  standards  on  a  case-by-case 
basis. 

The  requirements  for  qualifying  for  a 
site-specific  treatability  variance  are 
contained  in  40  CFR  268.44(h),  which 
states,  "Where  the  treatment  standard  is 
expressed  as  a  concentration  in  a  waste 
or  waste  extract  and  a  waste  generated 
under  conditions  specific  to  only  one 
site  cannot  be  treated  to  the  specified 
level  or  where  the  treatment  technology 
is  not  appropriate  to  the  waste,  the 
generator  or  treatment  facility  may 
apply  to  the  Administrator,  or  her 
designated  representative,  for  a  site- 
specific  variance  from  the  treatment 
standard.  The  applicant  for  a  site- 
specific  variance  must  demonstrate  that 
because  the  physical  or  chemical 
properties  of  the  waste  differ 
significantly  from  the  waste  analyzed  in 
developing  the  treatment  standard,  the 
waste  cannot  be  treated  to  specified 
levels  or  by  the  specified  methods."  For 
a  more  thorough  discussion  of  the 
conditions  which  justify  granting  a 
treatability  variance  and  the  supporting 
information  the  petitioner  is  required  to 
submit,  please  refer  to  the  November  7. 
1986  Federal  Register  Notice,  also 
known  as  the  Solvents  and  Dioxins 
Final  LDR  Rule  (51  FR  40605-40606). 

B.  Site  Description 

The  specific  site  addressed  by  this 
proposed  variance  is  located  at  Citgo 
Corporation's  Lake  Charles  Refinery, 
4401  Louisiana  Highway  108  in 
Calcasieu  County  in  the  southwest 
comer  of  Louisiana.  The  surface 
impoundment  in  question,  referred  to  as 
the  "Surge  Pond"  in  Citgo's  literature,  is 


situated  immediately  adjacent  to  the 
west  bank  of  the  Calcasieu  River, 
approximately  10  miles  southwest  of 
Lake  Charles  and  15  miles  north  of  the 
Sabine  National  Wildlife  Refijge.  The 
Surge  Pond  has  a  surface  area  of  twentv 
six  (26)  acres.  Much  of  the  pond  is  15 
to  20  feet  deep;  the  deepest  part  is  about 
40  feet  deep.  The  water  surface 
elevation  of  the  pond  is  six  feet  above 
sea  level;  the  water  layer  is  about  15  feet 
deep.  The  bottom  of  the  pond  is  filled 
with  sludge  which  has  been 
accumulating  since  the  1940's.  The 
pond  has  been  receiving  untreated 
petroleum  refining  process  water  and 
stormwater  runoff  from  the  site 
throughout  most  of  the  site's  history. 
The  sludge  at  the  bottom  of  the  pond  is 
a  primary  sludge  generated  by  thp 
settling  of  petroleum  refining 
wastewater  and  thus  meets  the 
definition  of  RCRA  Hazardous  Waste 
Codes  F037  and  F038. 

The  Surge  Pond  discharges  into  the 
old  onsite  wastewater  treatment  system. 
This  system  consists  of  an  earthen 
equalization  basin,  followed  by 
dissolved  air  notation  (DAF)  tanks,  an 
earthen  aeration  basin,  clarifier  tanks,  a 
setthng  pond,  a  polishing  pond,  and 
then  discharges  into  the  Calcasieu  river 
at  a  NTDES  regulated  outfall  (Permit 
number  LA0005941).  (The  company's 
request  for  a  treatability  variance  only 
includes  sludge  from  the  Surge  Fond-  it 
does  not  include  any  sludge  generated 
by  the  rest  of  the  old  wastewater 
treatment  system.) 

A  new  onsite  wastewater  treatment 
system  has  been  in  operation  since  Mav 
13,  1994.  The  system  now  receives 
stormwater  and  process  wastewater 
from  the  site.  The  system  consists 
primarily  of  above  ground  tanks  with 
floating  roofs.  Air  emissions  from  the 
tanks  are  routed  to  a  vapor  control 
system.  The  new  wastewater  flow  path 
is  from  API  separators,  to  an 
equalization  tank,  to  a  DAF  unit,  to 
aerated  activated  sludge  tanks,  to  a 
clarifier.  Clarifier  effluent  discharges  to 
the  settling  pond  of  the  old  wastewater 
treatment  system. 

C.  Regulator}-  History 

1.  Regulations  Applying  to  Citgo's  Surge 
Pond 

The  Surge  Pond  began  operating  in 
the  late  1940's,  and  has  been  generating 
sludge  since  that  time.  The  RCR-A 
regulatory  history  of  the  impoundment, 
set  out  in  full  in  Citgo's  petition,  is 
complicated.  (See  Citgo's  variance 
petition  for  a  more  thorough  discussiua 
of  the  regulatory  history  of  Citgo's 
refinery.) 
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Most  of  this  history  is  not  relevant  for 
ftvaluating  the  petition.  It  is  clear, 
however,  that  the  sludge  in  the  pond  is 
listed  as  F037  and  F038;  as  such,  it 
became  subject  to  the  land  disposal 
restriction  treatment  requirements  and 
prohibitions  on  June  30, 1994,  the  date 
that  the  national  capacity  variance  for 
this  waste  expired.  See  §  268.36  (c), 
promulgated  at  57  FR  37271  (Aug.  18, 
1992).  "fiius,  the  sludge  or  any  residues 
generated  from  its  treatment  cannot  be- 
placed  on  the  land,  including  back  in 
the  Surge  Pond,  unless  first  treated  to 
meet  the  treatment  standards  for  F037/ 
F038.  since  the  impoundment  does  not 
qualify  as  a  section  3005  (j)  (11) 
impoundment.  Nor  does  the  company 
want  to  put  the  treated  sludge  back  into 
the  impoundment.  The  company- has 
also  constructed  a  new  tank-based 
wastewater  treatment  system  to  replace 
the  old  system  of  surface 
impoundments. 

2.  Listing  and  LDR  Treatment  Standards 
for  F037  and  F038 

As  indicated  earlier,  sludge  from  the 
Surge  Fond  meets  the  definition  of  F037 
and  F038  nonwastewaters.  The  listing  of 
these  waste  codes  was  promulgated  on 
November  2. 1990  (55  FR  46354)  and 
amended  on  May  13, 1991  (56  FR 
21955).  LDR  treatment  standards  for 
these  wastes  were  finalized  on  August 
18.  1992  (Phase  I  LDR  Rule). 

The  Bnal  treatment  standards  for 
nonwastewaters  set  total  concentration 
limits  for  14  hazardous  organic 
constituents  based  on  the  performance 
of  combustion  or  solvent  extraction. 
TCLP  leachate  concentration  limits  for 
nickel  and  chromium  based  on 
stabilization,  and  a  total  cyanide 
standard  based  on  combustion. 
However,  a  two-year  national  capacity 
variance  was  granted  for  F037/F038 
wastes  generated  from  the  cleanout  of 
surface  impoundments,  on  the  basis  of 
a  determination  that  existing  capacity  at 
bulk  solid  incineration  systems  was 
insufficient  to  treat  these  wastes.  This 
capacity  variance  expired  on  June  30, 
1994.  siefore  this  date,  these  wastes 
could  be  land  disposed  in  a  subtitle  C 
facility  without  meeting  the  LDR 
treatment  standards. 

EPA  also  determined  that 
impoundments  receiving  F037/F038 
wastes  during  the  national  capacity 
variance  would  continue  to  have  four 
years  from  the  promulgation  of  the 
F037^038  listing  date  to  retrofit  the 
impoundments  to  meet  the  minimum 
technology  requirements  (MTRs),  or  to 
close  them  (59  FR  37220-37221).  After 
June  30, 1994.  the  wastes  must  meet 
either  the  LDR  treatment  standards  or 
.iltemative  standards  established  by  a 


treatability  variance  prior  to  land 
disposal,  be  granted  a  case-by-case 
capacity  extension,  or  be  disposed  of  in 
a  unit  from  which  there  is  no  migration. 

3.  Citgo's  Management  Decisions 

Citgo  conducted  a  feasibility  study  in 
early  1993-(after  promulgation  of  the 
LDRs  for  F037/F038)  to  compare  and 
evaluate  their  options  for  closing  the 
Surge  Pond.  The  closure  alternatives 
considered  were  a  "no  action" 
alternative,  traditional  RCRA  clean 
closure,  traditional  RCRA  in-situ  closur^ 
.as  a  landfill,  closure  by  removal 
followed  by  risk  assessment  (risk  based 
closure),  and  dalay  of  closure.  Citgo  ' 
chose  to  pui.a'e  closure  by  removal 
followed  by  risk  assessment  (see  Citgo's 
variance  petition  for  the  basis  of  their 
decision).  This  alternative  entailed 
treatment  and  disposal  of  a  tremendous 
quantity  of  F037/F038  nonwastewater 
that  was  to  be  removed  from  the  pond. 
The  treatment  technologies  considered 
in  this  feasibility  study  included: 
In-situ  and  e.x-situ  stabilization 
In-situ  and  ex-situ  bioremediation 
In-situ  steam  stripping 
Ex-situ  thermal  desorption 
Ex-situ  incineration 
In-situ  and  ex-situ  air  sparging 
Ex-situ  dewatering 
Ex-situ  oil/water  separation 

At  the  time  this  feasibility  study  was 
conducted  (early  1993).  approximately  a 
year  and  a  half  remained  before  the 
expiration  of  the  national  capacity 
variance  for  the  F037/F038  wastes.  Citgo 
planned  that  the  cleanout  would  be 
finished  and  that  all  the  sludge  removed 
would  be  landfilled  in  a  subtitle  C  unit 
meeting  the  minimum  technology 
requirements,  as  required  by 
§  268.5(h)(2),  before  the  national 
capacity  variance  expired.  They 
constructed  a  treatment  system  which  is 
designed  to  meet  the  NESHAP  waste 
limit  for  benzene  and  controls  air 
emissions.  The  treated  waste  also  must 
meet  certain  landfill  acceptance  criteria. 
In  particular,  this  treatment  system 
meets  the  LDR  level  for  benzene  and 
also  achieves  oil  recovery',  partial 
removal  of  volatile  organics,  and 
dewatering  and  stabilization  of  the 
sludge  which  meets  LDR  standards  for 
nickel  and  chromium  (the  two  regulated 
metals  in  F037/F038  wastes);  however, 
the  treatment  system  would  not  meet 
the  LDR  treatment  standards  for  most  of 
the  seraivolatile  organics.  Wastewater 
from  the  system  is  redisposed  back  into 
the  Surge  Pond. 

Citgo  hired  a  contractor  to  perform  the 
removal  and  treatment  of  the  Surge 
Pond  sludge.  The  conditions  of  the 
contract  stated  that  the  clean-up  must  be 


completed  before  June  30, 1994. 
However,  due  to  technical  difficulties 
with  scale-up.  dewatering  performance, 
and  the  automatic  control  system  for  the 
vapor  recovery  system,  the  progress  of 
the  clean-up  was  seriously  delayed.  In 
early  1994.  it  became  clear  to  Citgo  that 
the  clean-up  would  not  be  finished 
before  the  expiration  of  the  national 
capacity  variance  and  that  they  would 
need  a  treatability  variance  from  the 
LDRs  in  order  to  continue  disposing  of 
the  residuals  from  their  existing  sludge 
treatment  system. 

p.  Waste  Description 

One  of  the  most  significant 
distinguishing  characteristics  w'  t>Ms 
waste  is  its  tremendous  quantity.  The 
feasibility  study  conducted  in  e.^rly 
1993  estimated  that  the  total  volume  of 
sludge  contained  in  the  Surge  Pond  was 
770,000  cubic  yards,  and  the  total  mass 
as  745.000  tons  with  a  30%  solids 
content  (230,000  tons  dry  solids). 
However,  Citgo  indicated  in  its  petition 
that  it  now  appears  that  these  quantities 
were  underestimated  by  as  much  as 
25%,  which  would  meem  tiiat  the 
original  mass  of  sludge  was  about 
993,000  tons.  Citgo  indicated  that 
approximately  625,000  tons  of  sludge 
would  remain  in  the  pond  after  June  30, 
1994,  the  date  that  the  national  capacity 
variance  for  this  waste  expired.  This  is 
the  quantity  of  waste  that  will  be 
affected  by  this  proposed  variance. 
Approximately  427,000  tons  of  solid 
residual  will  be,generated  by  the 
treatment  of  the  waste  in  the  Surge 
Pond. 

Sampling  and  analysis  of  the  sludge 
was  performed  for  Citgo's  feasibility 
study  and  again  for  this  variance 
petition.  Concentrations  of  hazardous 
constituents  in  untreated  sludge  are 
summarized  in  table  A. 

E.  Description  of  On-site  Treatment 
System 

The  treatment  system  Citgo  is  using 
consists  of  air  sparging  in  tanks  to 
remove  benzene  (other  volatiles  do  not 
appear  to  be  removed  effectively) 
followed  by  sludge  dewatering.  Air 
emissions  from  some  of  the  unit 
processes  (shaker  system,  air  sparging 
tanks,  and  chemical  mix  tanks)  are 
routed  to  a  vapor  control  system  which 
consists  of  scrubbers  for  removal  of 
hydrogen  sulfide  and  a  portable  thermal 
oxidizer  for  destruction  of  volatile 
organics.  The  dewatered  sludge  is  then 
mixed  with  lime  or  flyash  for  purposes 
of  stabilization  of  metals  and  providing 
structural  integrity  to  meet  the  landfill 
acceptance  criteria.  The  stabilized 
sludge  is  land  disposed  at  Chemical 
Waste  Management's  Subtitle  C  landfill 


in  Carlyss,  Louisiana.  The  liquid  phase 
goes  to  tanks  functioning  as  oil-water 
separators  for  recovery  of  oil; 
approximately  18%  of  the  oil  present  in 
the  sludge  is  recovered.  The  aqueous 
discharge  (wastewater)  from  the 
separators  is  discharged  back  into  the 
Surge  Pond;  overflow  from  the  Surge 
Pond  discharges  into  the  old  wastewater 
treatment  system. 
-  Regulations  that  the  sludge  treatment 

.    system  must  satisfy  include  the  NPDES 

permit  limits  for  discharge  of  all  site 

wastewaters,  air  emission  limits,  the 

-benzene  NESHAP  limit  (10  ppm),  and 

-  structural  criteria  for  acceptance  at  the 
landfill.Treatment  performance  data  is 
presented  in  table  B. 

F.  Summary  of  Citgo 's  Petition  for  a 
Treatability  Variance 

Citgo  submitted  a  site-specific 
treatability  variance  petition  to  EPA  on 
April  13,  1994.  and  submitted 
additional  materials.as  per  EP.^'s 
request.  The  petition  requests  that  EPA 
allow  Citgo  to  continue  land  disposing 
the  treated  sludge  generated  by  the 
remediation  of  the  Surge  Pond  and  to 
meet  alternate  LDR  standards  for  their 
F037/F038  nonwastewaters.  The 
alternative  treatment  standards 
suggested  by  Citgo  are  presented  in  table 
B. 

Citgo  made  the  following  arguments 
as  justification  for  this  request: 

(1)  Citgo  claimed  that  incineration  is 
not  an  appropriate  (technology  for  this 
\%  aste  because 

(a)  the  tremendous  quaiitity  of  wastes 
generated  by  this  remeniiation  exceeds 
the  armual  e.xcess  capacity  available 
nationwide  for  F037/F03a  wastes  (Citgo 
estimated  that  the  eight  incinerators 
willing  to  treat  their  F037/F038  waste 
can  treat  374  thousand  tons  of  F037/ 
F038  wastes  per  year;  the  Surge  Pond 
remediation  vdVL  generate 
approximately  427  thousand"tons  of 
waste  after  June  30). 

(b)  the  metal  content  of  this  waste 
(4.084  ppm  reported  average)  is  higher 
than  that  of  typical  F037/F038  wastes, 
such  that  incineration  of  this  waste 
could  release  large  quantities  of  metals 
to  the  atmosphere,  and 

(c)  the  hazards  of  transporting  the 
waste  long  distances  for  offsite 
incineration  exceed  the  hazards  of 
treating  the  waste  onsite  and  disposing 
the  residuals  in  the  subtitle  C  landfill 
seven  miles  from  the  site.  Citgo 
estimated  that  transportation  of  427 
thousand  tons  of  waste  to  offsite 
incinerators  would  require  a  total  of  24 
million  highv«ray  miles  and  result  in  48 
traffic  accidents  (24  with  a  possible 
release  of  hazardous  material  to  the 
environment)  and  7  traffic  fatalities. 


(2)  Citgo  claimed  that  cement  kiln 
combustion  is  inappropriate  for  this 
waste  due  to  the  low  BTU  content  (less 
than  2.000  BTU/lb)  of  the  waste. 

(3)  Citgo  claimed  that,  "When 
compared  with  other-treatment  options, 
the  CITGO  approach  is  clearly  the  safest 
for  the  ennronment  and  human  health." 

(4)  The  company  could  simply  close 
the  impoundment  with  the  waste  in 
place,  thus  doing  no  treatment  at  all. 

n.  Basis  for  Proposed  Treatability 
Variance 

A.  EPA  Evaluation  of  Citgo's  Petition 

After  careful  evaluation,  EPA  is 
proposing  t  >  jiant  a  treatability  variance 
for  the  F03r  and  F038  nonwastewaters 
generated  by  the  remediation  of  the 
Surge  Pond,  subject  to  the  conditions 
described  in  section  II. B.  Our  basis  for 
proposing  to  grant  the  petition  is 
described  below: 

(1)  EPA  wants  the  remediation  of  the 
Surge  Pond  to  be  completed.  Although 
Citgo  has  stated  that  they  prefer  to  close 
the  Surge  Pond  by  removal  of  the  sludge 
followed  by  a  risk  assessment,  the 
closure  regulations  for  interim  status 
surface  impoundments  in  §  265.228  (52 
FR  8;08.  March  19. 1987.  amended  at 
57  FR  3493.  Jan.  29.  1992)  allow  the 
option  of  closing  the  impoundment  with 
the  waste  in  place.  This  would  mean 
that  several  hundred  thousands  tons  of 
untreated  hazardous  waste  could  remain 
indefinitely  in  an  unlined 
impoundment  immediately  adjacent  to 
and  in  hydraulic  communication  with 
the  Calcasieu  River,  several  miles 
upstream  from  the  Sabine  National 
Wildlife  Refuge.  Hazardous  waste 
constituents  have  already  been  detected 
in  the  groundwater  collected  and 
analyzed  from  monitoring  wells  in  the 
vicinity  of  the  Surge  Pond.  EPA.  the 
authorized  state,  and  the  company  have 
worked  out  an  arrangement  whereby  the 
impoundment  can  be  effectively  closed 
and  remediated,  and  the  sludge  securely 
disposed  after  treatment.  Thus,  the 
alternative  of  closing  in  place  appears  to 
be  clearly  less  desirable  than  partial 
though  substantial  treatment  of  the 
sludge  followed  by  disposal  of  the 
treatment  residue  in  a  subtitle  C  MTR 
landfill.  EPA  supports  the  ongoing 
remediation  plan,  Citgo's  choice  to  close 
the  pond  by  removal  of  hazardous 
waste,  rather  than  closing  with  the 
waste  in  place. 

(2)  As  noted,  Citgo's  remediation  plan 
has  been  approved  by  Louisiana 
Department  of  Environmental  Quality 
(LDEQj.  LDEQ  has  also  approved  a 
temporary  variance  to  a  small  source 
exemption  for  air  emissions  which 
establishes  operating  specifications  for 


temperature  and  residence  time  for  the 
portable  thermal  oxidizer  used  to 
destroy  stripped  volatile  organics. 
Although  regional  approval  of  the 
remediation  plan  was  not  required,  EPA 
Region  VT  concurs  with  this  proposed 
treatability  variance  and  is  currently 
reviewing  Citgo's  plan  for  risk  based 
closure  of  the  Surge  Pond. 

(3)  EPA  agrees  that  standards  which 
could  necessitate  offsite  incineration  are 
net  appropriate  for  this  waste,  within 
the  meaning  of  §  268.44(a).  The  quantity 
of  waste  being  generated  by  this 
remediation-exceeds  the  available 
incineration  capacity  for  F037/F038 
wastes.  Although  the  national  capacity 
variance  for  this  waste  has  jvn-t  i  \pired. 
the  fact  remains  that  offsite  incineration 
is  not  logistically  feasible  for  this  large 
quantity  of  waste. 

(4)  The  Citgo  treatment  system 
achieves  oil  recovery  and  substantial 
treatment  of  some  of  the  regulated 
constituents.  Citgo  estimates  that 
approximately  16  thousand  tens  of  oil 
will  be  recovered  during  the  course  of 
this  remediation.  Waste  minimization  is 
a  high  priority  for  the  Agency  and 
activities  achieving  recovery  of  valuable 
resources  are  strongly  encouraged.  In 
addition,  the  Citgo  treatment  system  . 
achieves  substantial  reduction  of  most 
of  the  regulated  constituents. 

In  short,  EPA  is  proposing  to  grant  the 
variance  request  because  the  treatment 
technology  that  is  the  basis  for  BD.AT 
"is  not  appropriate  to  the  waste"  under 
§  268.44  (a)  and  (h).  The  treatment 
technology. is  not  appropriate  because  of 
the  enormous  volume  of  sludge  needed 
to  be  treated  and  because  requiring 
those  standards  to  be  met  could  result 
in  a  net  environmental  detriment.  (EP.-\ 
is  convinced  that  CITGO,  for  reasons 
that  are  legally  permissible,  will  choose 
to  close  its  impoundment  with 
hundreds  of  thousands  of  tons  of  sludge 
left  in  place.)  Under  these  exceptional 
circumstances.  EPA  believes  that  a 
treatability  variance  can  be  issued  and 
accordingly  is  proposing  to  do  so  here. 

Althougn  EPA  is  proposing  to  grant 
Citgo  a  treatability  variance  for  the 
F037/F038  wastes  contained  in  and  to 
be  removed  from  the  Sui^e  Pond,  the 
company  made  a  statement  in  their 
petition  with  which  the  Agency  does 
not  agree.  In  particular,  the  Agency  does 
not  agree  that  the  chemical  properties  of 
the  waste  make  thermal  destuction 
inappropriate  for  this  waste. 
Specifically.  EPA  does  not  agree  that  the 
metal  content  of  the  waste  is  sufficiently 
high  to  make  the  waste  nonamenable  to 
combustion. 

Finally,  it  should  be  noted  that 
wastewater  from  the  sludge  treatment 
system  is  currently  being  put  back  in  the 
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Surge  Pond.  Although  characterization 
of  this"wastewater  has  not  been 
provided,  this  wastewater  may  contain 
significant  concentrations  of  volatile 
organics  which  could  simply  evaporate 
from  the  pond.  It  may  be  possible  to 
reduce  releases  of  volatile  organics  from 
the  wastewater  to  the  air  by  treating  this 
wastewater  in  the  newly  constructed 
closed-tank  wastewater  treatment 
system  instead  of  the  old  system  of  open 
surface  impoundments.  However,  the 
Final  Listing  Rule  for  F037/F038 
established  the  Agency's  position  that 
wastewater  removed  from  wastewater 
treatment  sludges  by  dewatering  that  is 
recycled  to  process  operation  or 
returned  to  the  treatment  system  is  not 
a  "derived  from"  hazardous  wastes  if  it 
can  be  demonstrated  that  the  water 
removed  from  the  sludge  is  no  more 
contaminated  than  the  original  influent 
to  the  treatment  unit  from  which  the 
sludge  was  removed  for  dewatering  (55 
PR  46372,  November  2,  1990).  Thus, 
wastewater  from  the  sludge  treatment 
system  is  excluded  from  the  definition 
of  hazardous  waste  and  its  management 
is  not  within  the  jurisdiction  of  RCRA. 

B.  Proposed  Alternative  Treatment 
Standards 

If  this  treatability  variance  is 
finalized,  Citgo  Corporation  may  renew 
the  disposal  of  the  treated  sludge 
generated  by  the  onsite  treatment 
system  for  sludges  removed  from  the 
Surge  Pond  at  the  Lake  Charles  Refinery 
site  in  a  Subtitle  C  hazardous  waste 
disposal  facility  (since  it  remains  a 


hazardous  waste),  subject  to  the 
following  conditions: 

(1)  The  stabilized  sludge  generated  by 
the  treatment  system  must  meet  the 
F037/F038  nonwastewater  treatment 
standards  for  benzene,  chromium,  and 
nickel  and  the  NESH.\P  standard  for 
benzene  prior  to  disposal  in  a  subtitle  C 
regulated  facility.  Treatment  of  benzene 
will  also  result  in  incidental  treatment 
of  volatile  organics  in  the  waste. 
Meeting  LDR  and  NESHAP  standards 
for  benzene  should  also  assure 
optimized  operation  of  the  treatment 
process,  since  it  is  designed  to  treat 
benzene.  Other  constituents  that  are 
normally  regulated  for  F03:'.'F038 
nonwastewaters  are  not  regulated  for 
this  waste. 

(2)The  vapor  control  system  must  be 
operated  in  accordance  with 
performance  specifications  required  by 
LDEQ,  which  state  that  the  thermal 
oxidizer  fire  box  temperature  shall  be 
maintained  at  1600°F  or  higher  for  one 
second  or  more.  If  the  vapor  control 
system  malfunctions,  operation  of  the 
system  must  cease  until  the  problem  has 
been  corrected. 

List  of  Subject  in  40  CTR  Part  268 

Environmental  protection.  Hazardous 
Waste. 

Dated:  August  4.  1994. 
Michael  Shapiro, 
Director,  Office  of  Solid  Waste.     -. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 


PART  268— LAND  DISPOSAL 
RESTRICTIONS. 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S  C.  6905.  6912(a).  6921. 
and  6924. 

2.  Section  268".44  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

§  268.44    Variance  from  a  treatment 
standard. 


(plCitgo  Corporation  may  dispose  the 
treated  sludge  generated  by  the  onsite 
treatment  system  for  sludges  removed 
from  the  Surge  Pond  at  the  Lake  Charles 
Refinery  site  in  a  Subtitle  C  hazardous 
waste  disposal  facility,  subject  to  the 
following  conditions: 

(1)  The  stabilized  sludge  generated  by 
the  treatment  system  must  ineet  the 
F037  and  F038  nonwastewater 
treatment  standards  for  benzene, 
chromium,  and  nickel  and  the  NESHAP 
standard  for  benzene.  Other  constituents 
that  are  normally  regulated  in  F037  and 
F038  nonwastewaters  are  not  regulated 
for  this  waste. 

(2)  The  vapor  control  system  must  be 
operated  in  accordance  v«th 
performance  specifications  required  by 
Louisiana  Department  of  Environmental 
Quality,  which  state  that  the  thermal 
oxidizer  fire  box  temj>erature  shall  be 
maintained  at  1600°F  or  higher  for  one 
second  or  more.  If  the  vapor  control  . 
system  malfunctions,  operation  of  the 
system  must  cease  until  the  problem  has 
been  corrected.  - 


Table  A.— Characterization  of  Untreated  Sludge 


Chemical  name 


Organics: 

Acenaphtfiene  

Anttiracene  _ 

Benz(a)anthracene 

Benzene  

Ben20(a)pyrene 

Chrysene  

Di-n-butyl  phthalate 

b(s(2-Ethylhexyl)phthalate 

Ettiylbenzene 

Fluorene  

Naphthalene 

Phenanthrene 

Phenol  

Pyrene  

Toluene  ~ 

Xylenes  (total)  

Inofganics: 

Cyanides  (total) 

Metals 

Barium 

Chromium  (total)  

Lead  .% 


Feasabtlity  study  data 

Variance  petition 

Total  cone,  (mg'kg) 

data 

Total  cone,  (mg/    . 

Average 

High 

Low 

^9) 
4-day  average 

49.0 

120.0 

17.0 

NA 

33.0 
44.9 

65.0 
160.0 

7.0 
7.1 

2>;j7 
17.02N 

66.9 

190.0 

3.9 

26.84 

34.4 

120.0 

6.0 

9.40 

73.9 

220.0 

16.0 

29.36 

NO 

ND 

ND 

0.00 

ND 

ND 

ND 

0.00 

135.0 

300.0 

32.0 

37.36 

89.0 

170.0 

23.0 

NA 

280.0 

490.0 

75.0 

103.16 

308,3 

550.0 

71.0 

123.09 

32.0 

46.0 

ND 

0.00 

942 

200.0 

18.0 

-   42.71 

182  3 

490.0 

ND 

56.06 

438.0 

930.0 

14.0 

154.42. 

ND 

ND 

ND 

10.11 
TCLP  (mg/l) 

389.0 

6V3.0 

207.0 

NA 

1085.0 

2330.0 

268.0 

3.10 

22000 

5410.0 

618.0 

NA 

Federal  Register  /  Vol.  59,  No.  167  /  Tuesday.  August  30.  1994  /  Proposed  Rules  44689 


TABLE  A.— Characterization  of  Untreated  Sludge— Continued 


Chemical  name 


Nickel  „ 

Vanadium 


Feasability  study  data 
Total  cone,  (mg/kg) 


Average 


75.0 
324.0 


NA — Not  Analyzed. 
ND—^k)t  Detected. 


High 


229.0 
962.0 


Low 


34.8 
34.0 


Vanance  petition 

data 
Total  cone,  (mg/ 

kg) 
4-day  avefage 


0.12 
NA 


Table  B.— Treatment  Performance  Data 


Chemical  name 


Organcs:  Total  (mg/kg) 

Anthracene  

Benz(a)anttvacene .-. 

Benzene  

Benzo(a)pyrene  .'. 

Chrysene , 

Di-rJ-butyi  phttnalate  -....;. 

t)ts(2-ethylhexy1)phthalate 

Ethylbenzene 

Naphthalene  

Phenanthrene 

Pheno*  „ ., 

Pyreoe  .._..._ 

Toluene „ 

Xylenes  (total) 

Inorganics;  Total  (mg/kg) 

Cyanides  (total)  ..., 

Metals:  TCLP  (mg/l) 

Chromium  (total) 

Nickel 


Variance  petition  data 
4-clay  average  concentrations 


Untreated 


23.37 

17.02 

26.84 

9.40 

29.36 

0.00 

0.00 

37.36 

103.16 

123.09 

6.00 

42.71 

55.06 

154.42 

10.11 

310 
0.12 


Treated:  system  A 


bewatered 


17.25 
13.78 

•15.44 

7.62 

24.02 

0.00 

.  8.24 
31.10 
87.74 

109.33 

■  i;80 
32.76 
53.67 

158.34 

0.90 

004 
0.04 


Stabilized 


14.68 
14.25. 

8.86 

6.87 
22.36 

0.00 
15.66 
27.00 
78.23 
96.33 

0.00 

29.93 

35.92 

123.86 

1.05 

0.04 
0.04 


Treated:  system  B 


Dewatered 


13-75 

11.39 

8.83 

6.28 

18.86 

0.05 

2.63 

25.03 

67.67 

82.47 

0.00 

27.30 

36.42 

112.35 

1.02 

0.39 
0.15 


System  A  consists  of  filter  presses  followed  by  the  Aran  stabilization  unit 
System  B  axreists  of  centnfuges  followed  by  the  Portec  stabilization  unit. 
•  The  company  has  agreed  to  continue  treatment  as  required  for  treated  wastes  that  do  not  meet  the 


Stabilized 


10.23 

8.43 

3.50 

5.47 

13.36 

0.00 

000 

17.39 

50.33 

65.41 

0.00 

20.16 

21.49 

84.94 

0.75 

0.04 
0.04 


Worst  case 
sample 


Stabilized 


24.5 
22.9 

••9.8 
12.8 
29.1 
0.0 
81.1 
35.4 
982 

119.0 

0.0 

40.7 

69.8 

173.4 


0.04 
0.04 


benzene  NESHAP  level  oMO  mg'kg. 
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BILUNG  COOE  asaO-6<M> 


40  CFR  Part  300 
[FRL-5061-8] 

National  Oil  and  Hazardous, 
Substancas  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 
.'\gency.  .  . 

ACTION:  Notice  of  Intent  to  Deltte  the 
Dupont  County  Road  X23  Site.  Lee 
County.  Iowa  from  the  National 
Priorities  List:  Request  for  Comments.     < 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA).  Region  7  announces  its 
intent  to  delete  the  Dupont  County  Road 
X23  Site,  located  in  Lee  County,  Icwa 
from  the  Natiooal  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  NPL  constitutes  appendix  B 
to  the  National  Oil  and  Hazardous 


Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300.  which  the  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCL.\).  as  amended.  The  reason 
this  action  is  being  taken  is  that 
Svsperfund  Remedial  Activities  have 
been  completed. 

DATES:  Comn.ents  concerning  this  site 
may  be  submitted  on  or  before 
September  29.  1994. 

ADDRESSES:  Comments  may  be  mailed 
to:  Michael  J.  Sanderson.  Acting 
Director.  Waste  Management  Division. 
U.S.  Environmental  Protection  Agency. 
Region  7.  726  Minnesota  Ave..  Kansas 
City.  Kansas  66101. 

Additional  Information: 
Comprehensive  information  on  this  site 
is  available  through  the  EPA  Region  7 
public  docket,  which  is  located  in  the 
EPA's  Region  7  office  and  is  available 
for  viewing  by  appointment  only  from 
9:00  a.m.  to  4:00  p.m..  Monday  through 


Friday,  excluding  holidays.  Requests  for 
appointments  or  copies  of  the 
background  information  from  the 
Regional  public  docket  should  be 
directed  formally  to  the  EPA  Region  7 
docket  office. 

The  address  for  the  Regional  docket 
office  is:  U.S.  Environmental  Protection 
Agency,  Region  7,  726  Minnesota  Ave.. 
-Kansas  City.  Kansas  66101. 

Background  information  from  the 
Regional  public  docket,  is  also  available 
for  viewing  at  the  Dupont  County  Road 
X23  Site  information  repositorv*  which 
is  located  with:  Idol  Rashid  Memorial 
Branch',  Fort  Madison  Public  Libraries. 
3421  .Avenue  L.  Fort  Madison.  Iowa 
52627. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Roemerman.  U.S.  Environmental 
Protection  Agency.  Region  7,  726 
Minnesota  Ave..  Kansas  Citv.  Kansas 
66101.(913)551-7694. 


IMI 
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SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  7  announces  its  intent  to 
delete  the  Dupont  County  Road  X23 
Site,  Lee  County,  Iowa  Site,  from  the 
National  Priorities  List  (NPL),  which 
constitutes  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  and  requests 
comments  on  this  deletion.  The  EPA 
identiBes  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substance  Response  Fund  (Fund). 
Pursuant  to  §  300.425(e)(3)  of  the 
National  Contingency  Plan  (NCP),  any 
site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  if  future  conditions  at  the  site 
warrant  such  action. 

The  EPA  will  accept  comments  on  its 
intention  to  delete  this  site  from  the 
NPL  for  thirty  days  after  the  publication 
of  this  notice  in  the  Federal  Register. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  the  procedures  that 
the  EPA  is  using  for  this  action.  Section 
IV  discusses  how  the  site  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  40  CFR  300.425(e). 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA,  in  consultation 
with  the  State,  will  consider  whether 
any  of  the  following  criteria  have  been 
met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-fincinced 
responses  under  CERCLA  have  been 
implemented  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Section  121(f)(1)(C)  of  CERCLA,  and 
§  300.425(e)(2)  of  the  NCP  require  State 


concurrence  before  deleting  a  site  from 
the  NPL. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future 
conditions  warrant  such  actions. 
Section  300.425(e)(3)  of  the  NCP  states: 
"All  releases  deleted  from  the  NPL  are 
eligible  for  further  Fund-financed 
remedial  actions  should  future 
conditions  warrant  such  action. 
Whenever  there  is  a  significant  release 
from  a  site  deleted  from  the  NPL,  the 
site  shall  be  restored  to  the  NPL, 
without  application  of  the  HRS  [hazard 
ranking  system]." 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  mentioned  in 
Section  I  of  this  notice,  §  300.425(e)(3) 
of  the  NCP  makes  clear  that  deletion  of 
a  site  from  the  NPL  does  not  preclude 
eligibility  for  future  Fund-financed 
response  actions. 

in.  Deletion  Procedures 

EPA  Region  7  will  accept  and 
evaluate  public  comments  before 
making  the  final  decision  to  delete  the- 
site  from  the  NPL.  The  Agency  believes 
that  deletion  procedures  should  focus 
on  notice  and  comment  at  the  local 
level.  Comments  from  the  local 
community  are  likely  to  be  the  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  the  site: 

1.  EPA  Region  7  has  recommended 
the  deletion  and  prepared  the  relevant 
documents. 

2.  The  State  of  Iowa  has  concurred 
with  the  deletion  decision. 

3.  Concurrent  with  this  National 
Notice  of  Intent  to  Delete  a  notice  has 
been  published  in  local  and  community 
newspapers  and  has  been  distributed  to 
appropriate  federal,  state,  and  local 
officials  and  other  interested  parties. 
This  notice  aruiounces  a  thirty  (30)  day 
public  comment  period  on  the  deletion 
package,  which  starts  two  weeks  from 
September  13, 1994  and  which  will 
conclude  on  September  29, 1994. 

4.  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  information 
repository. 

The  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  the  final  decision  to 
delete  is  made.  The  Region  will  prepare 
a  Responsiveness  Summary,  if 
necessary,  which  will  address  any 
comments  received  during  the  public 
comment  period. 


A  deletion  will  occur  after  the 
Regional  Administrator  places  a  notice 
in  the  Federal  Register.  The  NPL  will 
reflect  any  deletions  in  the  next  final 
update.  Public  notices  and  copies  of  the 
Responsiveness  Sunmiary  will  be  made 
available  to  local  residents  by  Region  7. 

rv.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  recommending 
deletion  of  the  Dupont  County  Road 
X23,  Lee  County,  Iowa  Site,  from  the 
NPL. 

The  DuPont  County  Road  X23  Site  is 
located  near  West  Point,  Lee  County, 
Iowa.  The  site  is  comprised  of  two 
subsites,  the  Baier  and  the  McCarl 
subsites,  located  within  one  mile  of 
each  other  on  County  Road  X23.  The 
Baier  and  McCarl  subsites  are  located 
within  NEV4,  SWV*.  Section  28. 
Township  68  North.  Range  5  West  and 
SEV4,  SWV4,  Section  22  Township  68 
North,  Range  5  West,  resp)ectively. 

DuPont  contracted  with  Charles 
Knoch  to  haul  and  dispose  of  paint 
wastes  from  its  Fort  Madison  plant 
during  the  period  1949-53.  (Following 
this  DuPont  contracted  to  have  the 
waste  taken  to  the  Strunk  Farm  which 
was  cleaned  up  voluntarily  in  1981  by 
DuPont.)  DuPont  estimates  that  48,000 
to  72.000  55-gallon  drums  of  waste  were 
disposed  of  at  the  two  subsites.  The 
Baier  subsite.  ov^Tied  at  that  time  by  Mr. 
Knoch's  sister,  was  the  primary  disposal 
site.  In  inclement  weather  when  the 
Baier  subsite  was  inaccessible,  Mr. 
Knoch  would  use  the  McCarl  subsite. 
The  McCarl  subsite  was  purchased  by 
DuPont  in  1986  to  prevent  a  home  being 
built  on  the  site. 

The  paint  waste  was  placed  in  " 
trenches  and  burned.  DuPont  estimates 
that  as  a  result  of  incomplete  burning 
4,500  to  7,000  tons  of  ash  might  remain 
on  the  site. 

The  Baier  site  was  hsted  as  a 
potentially,  uncontrolled,  hazardous 
waste  site  in  the  Eckhardt 
Subcommittee  Report  in  November 
1979. 

The  site  was  placed  on  the  NPL  with 
a  hazard  ranking  System  (HRS)  score  of 
46.01  on  August  30,  1990,  55  FR  169. 

A  Preliminary  Assessment  (PA)  of  the 
Baier  Farm  was  conducted  In  September 
1980  by  the  U.S.  EPA  Field  Investigative 
Team  (FIT). 

A  Field  Investigation  of  the  Baier 
Farm  was  conducted  by  FIT  in  April 
1983.  Soil  sample  analysis  found  seven 
priority  pollutant  metals  in 
concentrations  exceeding  background 
(concentrations  ranged  from  90  to 
18,000  ppm).  Also  detected  were  six 
priority  pollutant  organics  in  soil 


samples  (with  concentrations  up  to 
220,000  ppb). 

On  March  28,  1984.  EPA  sent  an 
information  request  letter  to  DuPont 
regarding  the  waste  site.  DuPont 's 
response  indicated  another  possible 
waste  site  at  the  McCarl  property  on 
Chalkridge  Road. 

In  July  1985  FIT  oversaw  the 
installation  of  three  ground  water 
monitoring  wells  at  the  Baier  Site. 
Analyses  of  groimd  water  samples 
collected  bom  the  wells  showed 
elevated  levels  of  alimiinum,  barium, 
calcium,  magnesium,  potassium, 
sodium,  iron,  manganese  and  lead.  A 
second  round  of  sampling  of  these  wells 
in  1986  resulted  in  similar  findings, 
with  chromium  exceeding  the 
Maximum  Contaminant  Levels  (MCLs) 
set  forth  in  40  CFR  part  141. 
Downstream  surface  water  samples 
showed  high  concentrations  of  metals 
including  lead  and  chromitun. 

The  Preliminary  Assessment  for  the 
McCarl  subsite  was  conducted  in 
January  1985  by  the  Iowa  Department  of 
Natural  Resources. 

FIT  conducted  the  Site  Investigation 
for  the  McCarl  subsite  in  July  1986. 
including  the  installation  and  sampling 
of  three  ground  water  monitoring  wells. 
Analysis  of  soil  samples  from  the 
investigation  showed  concentrations  in 
excess  of  background  for  barium, 
cadmium,  chromium,  lead,  copper, 
manganese,  selenium  and  zinc.  Analysis 
of  ground  water  samples  showed 
concentrations  in  excess  of  MCLs  for 
antimony  (32  times  the  MCL),  cadmium, 
chromium,  selenium.  Other  metals  were 
also  detected.  DuPont  sampled  the 
McCarl  ground  water  wells  in  July  1988 
and  found  higher  levels  of  selenium 
than  found  by  FIT. 

A  Special  Notice  letter  for  RJ/FS 
negotiations  was  sent  to  DuPont  on 
'anuary  31.  1989. 

The  EPA  issued  a  Unilateral 
Administrative  Order  (UAO)  to  DuPont 
on  July  5.  1989.  The  UAO  required  a 
removal  action  at  the  Baier/Fedler 
subsite  and  an  RI/FS  for  both  subsites 
The  Removal  Action  was  indefinitely 
deferred  in  February  7,  1990,  in  an 
amendment  to  the  UAO. 

RI/FS  activities  were  completed  in 
January  1991.  As  part  of  the  RI/FS  a 
Baseline  Risk  Assessment  was 
performed,  based  on  data  from  the  RI,  to 
evaluate  the  potential  risks  to  human 
health  posed  by  potential  Soil  and 
ground  water  contamination  at  the  Site. 
An  ecological  risk  assessment  was 
prepared  in  conjunction  with  the 
Baseline  Risk  Assessment.  Protective 
concentrations  of  contaminants  were 
established,  based  on  residential 
exposure  for  both  the  average  and 


_  reasonable  worst-case  scenarios.  Action 
levels  (cleanup  criteria)  based  on  these 
exposure  scenarios  were  then  developed 
for  soils  at  the  Site. 

The  Baseline  Risk  Assessment 
indicated  that  ground  water 
contamination  posed  no  threat  to 
human  health  because  of  the  lack  of  a 
complete  exposure  pathway  due  to  the 
lack  of  yield  from  the  contaminated 
water  bearing  unit.  Few  receptor  wells 
exist  in  the  Site  vicinity.  Furthermore, 
the  nearby  residential  wells,  sampled 
periodically,  indicated  that  metals  and 
volatile  organic  compounds  were  below 
all  regulatory  health-based  standards. 
The  "no-action"  alternative  was 
selected  for  ground  water. 

Based  on  the  completed  RI/FS,  the 
ROD  was  issued  on  May  28,  1991,  and 
EPA  successfully  negotiated  a  Consent 
Decree  (lodged  February  25, 1992, 
entered  April  23.  1992.  Case  Number  3- 
92-^V-10028  in  the  United  States 
District  Court,  Southern  District  of  Iowa. 
Davenport  Division)  for  Remedial 
Design/Remedial  Action  (RD/RA) 
activities  with  DtiPont.  DuPont 
completed  the  RA  at  the  Site  in 
September  1993.  As  required  bv  the 
ROD,  the  RA  included:  (1)  All  surface 
waste  materials  not  amenable  to  the 
selected  technology,  such  as  metal, 
grinding  balls,  and  paint  cans,  were  to 
be  removed  and  disposed  at  an  off-site 
RCRA-permitted  hazardous  waste 
landfill  prior  to  stabilization/ 
solidification, 

(2)  Construction  of  an  on-site  waste 
disposal  cell. 

(3)  Stabilization/solidification  of 
contaminated  soils  and  placement  in  the 
on-site  disposal  cell,  and 

(4)  Construction  of  a  soil  cap  over  the 
disposal  cell.  Restrictions  on  the  future 
use  and  development  of  the  Site  were 
included  to  ensure  the  integrity  of  the 
cover  and  the  imderlying,  solidified  soil 
mass  and  to  prevent  human  contact 
with  treated  soils. 

EPA  in  consultation  with  the  State  of 
Iowa,  has  determined  that  all  fund- 
financed  response  activities  under 
CERCLA  at  the  Dupont  County  Road 
X23  Site.  Lee  County,  Iowa  have  been 
completed,  and  that  no  further  response 
is  necessary.  Therefore,  it  is  proposed 
that  the  Site  be  deleted  from  the  NPL. 

Dated:  August  1. 1994. 
Dennis  Grams, 

Regional  Administrator.  Region  7. 

(FR  Doc.  94-21366  Filed  8-2&-94:  8:45  am) 
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Federal  Motor  Vehicle  Safety 
Standards;  Door  Locks  and  Door 
Retention  Components 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (EXDT). 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  Federal  Motor  Vehicle  Safety 
Standard  No.  206.  Door  Locks  and  Door 
Retention  Components,  by  extending 
and  expanding  the  standards  existing 
side  door  requirements  to  the  back 
doors  of  passenger  cars  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  (GV^VR)  of 
4.536  kilograms  (kg)  (10.000  pounds 
(lb))  or  less,  including  hatchbacks, 
station  wagons,  sport  utility  vehicles, 
and  passenger  vans.  The  purpose  of  the 
standard's  requirements,  which 
currently  apply  only  to  side  doors,  is  to 
reduce  the  likelihood  of  occupants 
being  ejected  from  vehicles  in  real- 
world  crashes.  A  recent  agency  study 
indicates  that  each  year  there  are  nearly 
150  fatalities  in  which  an  occupant  is 
ejected  through  rear  hatches,  tailgates, 
and  other  back  doors  of  these  vehicles. 
This  proposal  seeks  to  reduce  the 
number  of  fatalities  and  serious  injuries 
resulting  from  such  ejections  bv 
extending  and  expanding  Standard  No. 
206's  requirements  for  door  locks  and 
door  retention  components  to  back 
doors.  Given  the  differences  between 
side  doors  and  back  doors,  the  agency 
is  proposing  minor  modifications  in  the 
performance  requirements  and  test 
procedures  to  make  them  appropriate 
for  back  doors. 

DATES:  Comment  closing  date: 
Comments  on  this  notice  must  be 
received  by  NHTSA  not  later  than 
October  31,  1994. 

Proposed  effective  date:  The  agency  is 
considering  an  effective  date  of  the  first 
September  1  that  occurs  following  a  two 
year  period  beginning  with  the 
publication  of  a  final  rule  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Room  5109,  Washington, 
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DC  20590.  Docket  room  hours  are  from 
9:30  a.m.  to  4:00  p.m.,  Monday  through 
Friday. 

FOfl  FURTHER  INFORMATION  CONTACT:  [)r 
Joseph  Kanianthra,  Chief,  Side  and 
Rollover  Crash  Protection  Division. 
Office  of  Vehicle  Safety  Standards. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SVV.,  Washington,  DC  20590.  (202)  366- 
4924. 
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A.  Overall  Proposal  and  Rationale 

B,  Door  Latches 

1.  Requirements  for  Secondary  Latch 
Position 
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C  Door  Hinges 

D.  Door  Locks 

E  Leadtime 
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B.  Regulatory  Flexibility  Act 

.    C  National  Environmental  Policy  Act 
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E.  Civil  Justice  Reform 
V.  Comments 

I.  Background 

A.  The  Existing  Standard 

Standard  No.  206,  Door  Locks  and 
Door  Retention  Components,  specifies 
performance  requirements  for  side  door 
locks  and  side  door  retention 
components,  including  latches,  hinges, 
and  other  supporting  means.  The 
requirements  are  intended  to  minimize 
the  likelihood  of  occupant  ejections 
from  the  vehicle  in  the  event  of  a  crash. 

The  standard's  full  requirements 
apply  to  side  doors  other  than  cargo- 
type  doors  and  sliding  doors;  more 
abbreviated  requirements  apply  to  the 
latter  two  types  of  doors.  The  standard's 
full  requirements  can  be  summarized  as 
follows. 

First,  each  door  latch  and  striker 
assembly  must  have  a  fully  latched 
position  and  a  secondary  latch  position. 
The  secondary  position  serves  as  a 
backup  to  the  primary  latched  position 
in  the  event  the  primary  latch  is  not 
properly  engaged  and  adds  an 
additional  level  of  protection  in  case  the 
primary  latch  position  fails. 

Second,  latciies  and  hinges  must 
withstand  specified  load  requirements. 
A  door  latch  and  striker  assembly  of  a 
side  door,  when  in  the  fully  latched 
position,  must  not  separate  when  a 


longitudinal  load  of  1 1 ,000  Nevtrtons 
(2,500  pounds),  or  a  transverse  load  of 
8,900  Newrtons  (2,000  pounds),  is 
applied  to  the  latch  ("Longitudinal" 
loads  are  parallel  to  the  vehicle's 
longitudinal  centerline  and  are  applied 
perpendicular  to  the  face  of  the  latch. 
"Transverse"  loads  are  perpendicular  to 
the  vehicle  centerline  and  are  applied  in 
the  direction  in  which  the  door  opens). 
Reduced  load  requirements  are 
specified  for  the  secondary  latched 
position.  Also,  a  door  latch  must  not 
disengage  from  the  fully  latched 
position  when  specified  inertia  loads 
are  applied  to  the  door  latch  system 
(Inertia  is  the  property  of  matter  that 
requires  that  a  load  be  exerted  on  a  body 
to  accelerate  it.  An  inertial  load  is 
calculated  by  multiplying  the  mass  of  a 
body  by  its  acceleration).  Door  hinges 
must  not  separate  when  specified 
longitudinal  and  transverse  loads  are 
applied  to  the  hinge  system. 

■Third,  side  doors  must  be  equipped 
with  a  locking  mechanism  with  an 
operating  means  in  the  interior  of  the 
vehicle.  For  side  front  door  locks,  the 
outside  door  handle  must  be  Inoperative 
when  the  locking  mechanism  is 
engaged.  For  side  rear  door  locks,  both 
the  outside  and  inside  door  handles 
must  be  inoperative  when  the  locking 
mechanism  is  engaged. 

Standard  No.  206  specifies  test 
procedures  for  many  of  its  performance 
requirements.- The  standard  incorporates 
test  procedures  set  forth  in  two  Society 
of  Automotive  Engineers  (SAE) 
recommended  practices:  SAE  J839b. 
Passenger  Car  Side  Door  Latch  Systems, 
and  SAE  J934,  Vehicle  Passenger  E)oor 
Hinge  Systems. 

B.  April  1990  Report 

As  part  of  its  review  of  potentieil  back 
door  safety  problems,  NHTSA 
conducted  an  in-depth  accident  analysis 
using  1982-1986  and  1988  (no  national 
data  file  for  1987)  National  Accident 
Sampling  System  (NASS)  data  relating 
to  door  openings  and  ejections  in 
passenger  vehicles  involved  in  crashes 
that  required  towing  from  the  scene 
(hereinafter  referred  to  as  towaway 
crashes).  In  addition,  the  1988  Fatal 
Accident  Reporting  System  (PARS)  data 
were  used  to  assess  the  magnitude  of  the 
safety  problem.  The  results  of  these 
analyses  were  published  on  April  5, 
1990  in  a  report  entitled  "Hatchback, 
Tailgate,  and  Back  Door  Opening  in 
Crashes  and  Occupant  Ejection  through 
the  Back  Area"  (1990  Report).  A  copy  of 
this  report  is  available  in  NHTSA 
Docket  90-08-CR-OOl. 

The  report  concluded  that  back  doors 
of  vehicles  so  equipped  open  in  5-6 
percent  of  towaway  crashes,  compared 


to  1-2  percent  of  side  doors  in  such 
crashes.  Further,  a  hatchback  or  tailgate 
was  about  3  times  as  likely  to  open  as 
one  of  the  front  side  doors  and  about  7- 
8  times  as  likely  to  open  as  one  of  the 
rear  side  doors.  Of  passenger  vehicles  so 
equipped,  an  estimated  36,244 
hatchbacks  and  tailgates  opened  in  ~ 
towaway  crashes  in  1988.  More 
specifically,  an  estimated  4,986 
passenger  van  back  doors  opened  in 
towaway  crashes,  representing  about  4 
times  the  rate  of  front  side  door 
openings  and  about  double  the  rate  of 
right  rear  side  door  openings  (very  few 
passenger  vans  have  left  side  rear 
doors).' 

Finally,  the  data  showed  that  53 
percent  of  the  back  door  openings 
occurred  in  accidents  involving  vehirh; 
rollovers,  as  opposed  to  23  percent  of 
left  front  door  openings  ana  40  percent 
of  right  front  door  openings. 

Despite  the  frequency  of  back  door 
openings,  however,  occupant  ejection 
through  the  back  door  occiured  in  only 
1  percent  of  the  towaway  crashes 
Involving  back  door  openings.  This 
compares  with  8  to  13  p)ercent  of 
occupant  ejections  through  frontdoor 
openings. 

FARS  data  indicated  that  there  were 
8,343  passenger  car  and  MPV  occupant 
ejection  fatalities  in  1988,  2,190  of 
which  were  bom  vehicles  with  back 
doors.  NHTSA  "s  report  sot  forth  two 
methodologies,  both  using  NASS  data, 
to  estimate  the  number  of  these  fatalities 
that  represented  occupant  ejections 
through  back  doors.  One  methodology 
resulted  in  an  estimate  that  93  of  the  . 
fatally  injured  persons  were  ejected 
through  back  doors.  The  other 
methodology  estimated  the  number  to 
be  130. 

Also  on  April  5,  1990,  NHTSA  wrote 
to  nine  manufacturers  (Chrysler,  Ford, 
General  Motors,  Honda,  Mazda,  Nissan, 
Toyota,  Volkswagen,  and  Volvo)  asking 
their  thoughts  on  how  to  address  the 
problem  of  back  door  openings  and 
requesting  information  on  design 
specifications  used  for  the  production  of 
back  door  latch/lock  systems.  Eight  of 
the  nine  responded,  indicating  that 
none  of  their  back  door  latch 
assemblies,  except  certain  Mazda    - 
vehicles,  met  the  requirements  of 
Standard  No.  206. 

They  stated  that  they  did  not  consider 
back  door  opetiings  to  be  a  significant 
safety  problem,  however,  and  indicated 
that  they  had  certain  design  guidelines 
and  requirements  that  are  followed  in 
designing  their  back  door  latch 
assemblies.  Finally,  they  stated  that 
proper  use  of  seat  belts  is  the  most 
effective  method  of  ejection  reduction. 


C.  fune  1 990  Petition  for  Rulemaking 

On  June  19,  1990.  the  Insiuance 
Institute  for  Hi^way  Safety  petitioned 
the  agency  to,  among  other  things, 
extend  the  requirements  of  Standard 
206  to  back  doors.  NHTSA  denied  this 
petition  in  a  document  published  in  the 
Federal  Register  (55  FR  48261)  on 
November  20,  1990,  citing  the  1990 
Report  in  its  denial.  NHTSA  concluded 
that  increased  use  of  seat  belts  would  be 
a  more  effective  means  of  reducing  back 
door  ejections  than  extending  the 
requirements  of  Standard  206  to  back 
doors,  and  that  there  was  not  a  safety  ' 
need  significant  enough  to  justify  the 
recommended  ndemaking. 

D.  Events  Since  1990 

NHTSA  continued  to  evaluate  the 
issue  of  preventing  backdoor  ejections 
and  on  January  21, 1994,  issued  an 
update  to  the  1990  Report.  The  updated 
report  is  entitled  "Door  Opening  and 
Occupant  Ejection  through  Rear 
Hatches.  Tailgates,  and  Other  Back 
Doors"  (1994  Report).  The  agency 
published  a  notice  In  the  Federal 
Register  (59  FR  3925)  on  January  27, 
1994.  requesting  public  review  and 
comment  on  this  report.  This  report  is 
available  in  Docket  No.  90-06-No.3- 
001. 

NASS  and  FARS  data  from  1988-1992 
were  utilized  for  this  report.  Based  on 
an  analysis  of  those  data,  the  report 
estimated  that  each  year  there  are  147 
fatalities  in  which  occupants  are  ejected 
through  rear  hatches,  tailgates  and  other 
back  doors.  The  data  also  showed  that 
approximately  95  percent  of  the  victims 
were  not  seciu^d  by  seat  belts  and  that 
approximately  10  percent  of  those 
victims  were  children  under  10  years  of 
age. 

In  towaway  crashes,  rollovers 
accounted  for  35  percent  of  left  front 
door  openings.  40  percent  of  right  front 
door  openings,  and  42  percent  of  back 
door  openings.  Also,  the  data  showed 
that  the  most  common  damage 
associated  with  door  openings  was 
damage  to  the  latch  and  striker 
assemblies.  This  was  true  for  60  percent 
of  opened  left  front  doors,  50  percent  of 
opened  right  front  doors,  and  71  percent 
of  opened  back  doors. 

Three  comments  were  received  in  ". 
response  to  NHTSA 's  January  1994 
notice.  The  American  Automobile 
Manufacturers  Association  (AAMA) 
stated  that  the  report  showed  a  low  rate 
of  passenger  ejection  through  back 
doors,  and  contended  that  the  data  again 
demonstrate  that  the  most  effective 
means  of  preventing  back  door  ejections 
is  through  the  proper  use  of  safety  belts. 


AAMA  encouraged  NHTSA 's  efforts  in 
promoting  the  use  of  safety  belts. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  agreed  that  a  high 
percentage  of  vehicle  ejections  occur 
because  of  lack  of  use  or  improper  use 
of  safety  belts.  Nevertheless,  Advocates 
believes  that  back  doors  are  opening  at 
an  unacceptable  rate.  To  address  this 

_ problem.  Advocates  suggested  that 
NHTSA  should  take  multiple  actions. 
That  organization  stated  that  NHTSA 
should  look  at  the  fundamental 
character  of  latch/striker  designs  in 
addition  to  increasing  latch/striker 

.  strength.  Further,  Advocates  stated  that 
NHTSA  should  address  the  current  roof 
strength  and  side  impact  standards  as 
they  relate  to  latch/striker  integrity. 
Finally,  Advocates  stated  that  because 
rear  seat  belts  in  some  vehicles  are 
insufficient  to  assure  ready  availability 
to  occupants,  NHTSA  should  address 
that  issue  as  well  as  evaluate  how  rear 
seats  themselves  are  attached  in  MPVs. 

A  comment  was  also  submitted  by  Mr. 
Nicholas  Perrone  of  Perrone  Forensic 
Consulting,  Inc.,  and  Mssrs.  Clarence 
Ditlow  and  Ray  Gold  of  the  Center  for 
Auto  Safety.  They  stated  that  the  sum  of 
injuries  and  fatalities  from  back  door 
ejections  would  approach  1,000  per 
year.  They  attached,  two  case  studies  of 
back  door  ejections.  These  commenters 
suggested  that  the  Standard  No.  206  test 
be  changed,  that  the  standard  be 
extended  to  back  doors,  that  laminated 
glar.s  should  be  used  for  all  fixed 
windows,  that  side  and  roof  strength  for 
vehicles  with  high  centers  of  gravity 
should  be  improved,  and  that  back  door 
structures  have  dynamic  integrity. 

n.  Proposal 

A.  Overall  Proposal  and  Rationale 

In  light  of  the  number  of  fatalities  that 
are  occurring  as  a  result  of  back  door 
ejections,  NHTSA  has  decided  to 
propose  extending  and  expanding 
Standard  No.  206's  side  door 
requirements  to  the  back  floors  of 
passenger  cars  and  multipurpose 
passenger  vehicles  (MPVs)  with  a 
GWVR  of  4.536  kg  (10.000  lb)  or  less, 
including  hatchbacks,  station  wagons, 
sport  utility  vehicles,  and  passenger 
vans.  Given  the  differences  between 
side  doors  and  back  doors  in  the 
orientation  of  their  hinges  and  latches  in 
relation  to  the  vehicle,  the  agency  is 
proposing  modifications  to  the  test 
requirements/procedures  to  make  them 
appropriate  for  back  doors. 

NHTSA  has  previously  concluded 
that  Standard  No.  206's  requirements 
have  been  effective  in  reducing  side 
door  ejections.  In  November  1989.  the 
agency  published  "An  Evaluation  of 


Door  Locks  and  Roof  Crush  Resistance 
of  Passenger  Cars— Federal  Motor 
Vehicle  Safety  Standards  206  and  216 
(DOT  HS  806489)."  The  study 
concluded  that  door  latch 
improvements  in  passenger  cars 
implemented  during  1963-68  save  an 
estimated  400  lives  per  year,  reducing 
the  risk  of  ejection  in  rollover  crashes  by 
15  percent. 

NHTSA  believes  that  e.xtending  the 
existing  requirements  of  Standard  No 
206  to  back  doors  would  make  an 
additional  contribution  toward  reducing 
injuries  and  perhaps  fatalities  caused  by 
back  door  ejections.  The  agency 
recognizes  that  the  increased  use  of  seat 
belts  is  also  an  effective  means  of 
addressing  this  problem.  However, 
despite  continuing  efforts  by  NHTSA, 
state  and  local  governments,  safety 
organizations,  manufacturers  and  others 
to  promote  safety  belt  use,  fatalities 
resulting  from  the  ejection  of  unbelted 
occupants  remain  a  serious  safety 
problem.  Therefore,  while  the  agency 
recognizes  the  importance  of  continuing 
efforts  to  increase  safety  belt  use,  it  now 
believes  that  an  extension  and 
expansion  of  Standard  No.  206's 
requirements  to  back  doors  is 
appropriate  as  well.  The  agency  also 
believes  that,  given  the  increasing 
popularity  of  vehicles  with  back  doors, 
especially  vans,  this  safety  problem  may 
become  more  serious  unless  action  is 
taken. 

NHTSA  also  notes  that  the  agency  is 
in  the  process  of  conducting  additional 
research  examining  the  potential  for 
improving  vehicle  latch  performance. 
While  that  research  may  lead  to  a  future 
upgrade  of  Standard  No.  206,  the  agency 
does  not  believe  it  should  delay  the 
application  of  the  standard's  existing 
and/or  modified  requirements  to  back 
doors  in  the  interim.  The  agency 
believes  that  the  back  door  ejection 
problem  warrants  immediate  attention. 
Compliance  should  not  present  any 
significant  problems  since  the 
manufacturers  are  familiar  with  the 
design  changes  needed,  as  they  apply  to 
back  door  latches  to  meet  Standard  No. 
206's  current  requirements. 

Given  the  differences  between  side 
doors  and  back  doors,  NHTSA  believes 
that  some  minor  modifications  in 
Standard  No.  206's  test  requirements 
and  procedures  are  needed  for  back 
doors.  Of  particular  note  are  the 
differences  in  the  orientation  of  hinges 
and  latches  in  relation  to  the  vehicle         j 
and  in  the  variety  of  designs.  , 

The  difference  in  orientation  is  i 

significant  because  the  requirements         ; 
and  procedures  specified  for  j 

longitudinal  loading  of  latches  and  i 

hinges  differ  from  those  specified  for         ! 
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transverse  loading  of  those  components. 
If  all  back  doors  were  just  like  side 
doors  e.xcept  for  their  location  on  the 
back  of  the  vehicle,  the  longitudinal  and 
transverse  directions  of  the  loading 
would  simply  be  reversed  with  respect 
to  the  latches  and  hinges  of  back  doors. 
However,  all  back  doors  are  not  just  like 
side  doors,  thus  the  estabUshment  of 
appropriate  test  requirements  and 
procedures  for  these  doors  is  somewhat 
more  complicated. 

There  is  considerably  greater  variety 
in  the  design  of  rear  doors  than  side 
doors.  Side  doors  almost  always  open  to 
the  side  and  most  have  hinges  on  their 
front  ed-  fs  and  latches  on  their  rear 
edges.  Rear  doors  may  open  upward. 
dowTiward  or  sideways,  and  have 
latches  and  hinges  on  the  top,  bottom  or 
side.  Moreover,  while  side  doors  are 
generally  vertical,*  when  viewed  in  a 
front  or  back  view,  rear  doors  may  be 
vertical  or  sloped  (as  in  the  case  of 
many  hatchbacks),  when  viewed  in  a 
side  view. 

The  agency  notes  that  there  are  a 
number  of  different  designs  for  rear 
doors  and  for  their  instaUation.  Four 
typical  back  doors  used  in  production 
vehicles  are: 

(1)  Door  opens  upward,  with  latch  (or 
striker)  at  the  bottom  center  of  the  door 
with  a  single  striker  (or  latch)  on  the 
back  floor  panel  or  door  sill: 

(2)  Door  opens  sideways,  with  striker 
located  at  the  center  of  the  back  side 
frame  and  latch  located  at  the  side  edge 
of  the  door  (for  example,  back  doors  of 
large  station  wagons); 

(3)  Split  doors  with  top,  usually  glass, 
opening  upward  Etnd  bottom  tailgate 
opening  dovimward,  with  striker  at  the 
bottom  of  the  top  glass  door  and  latches 
or  rod/pin  connectors  at  top  and  sides 
of  the  tailgate  (for  example,  back  drxirs 
of  sport  utility  vehicles);  and 

(4)  Double  cargo-type  doors,  a  two- 
part  door  that  latches  to  itself  with  one 
latch  located  at  the  center  between  the 
doors  (for  example,  t>ack  doors  of  some 
pas.senger  vans). 

It  is  possible  that  other  door  designs, 
such  as  sliding  back  doors,  may  be  used 
in  future  production  vehicles. 
Therefore,  the  agency  must  also  include 
the  sliding  havk  door  in  this  rulemaking. 

Given  tne  wide  variety  of  back  door 
designs  and  latch  and  hinge 
orientations,  NHTSA  beUeves  it  is 
desirable  to  specify  back  door  load  test 
requirements  in  terms  of  the  latch  and 
hinge  rather  than  in  terms  of 
longitudinal  and  transverse  vehicle 
orientation.  In  addition,  given  the 
nature  of  the  loading  that  back  door 
latches  and  hinges  are  likely  to 
experience  in  the  event  of  a  side  impact 
to  the  rear  quarter  panel  of  a  vehicle. 


NHTSA  believes  it  is  appropriate  to 
require  latches  and  hinges  on  doors  that 
open  upward  to  meet  load  requirements 
in  three  rather  than  two  directions. 

B.  Door  Latches 

1 .  Requirements  for  Secondary  Latch 
Position 

Standard  No.  206  requires,  for  hinged 
side  doors  other  than  cargo-type  doors, 
that  each  door  latch  and  striker 
assembly  must  be  provided  with  a  fully 
latched  position  and  a  secondary 
latched  position.  Load  tests  are 
specified  for  each  position.  As 
previously  indicated,  the  secondary 
position  serves  as  a  backup  to  the 
primary  latched  position  in  the  event 
the  primary  is  not  properly  engaged  and 
adds  an  additional  level  of  protection  in 
case  the  primary  latch  position  fails. 
The  requirement  for  a  secondary  latch 
position  does  not  apply  to  hinged  cargo- 
type  doors  or  sliding  doors. 

As  part  of  proposing  to  extend 
Standard  No.  206  to  back  doors,  NHTSA 
is  considering  applying  the  requirement 
for  a  secondary  latch  position  to  some 
or  all  back  doors.  The  agency  requests 
comments  on  which  ty{)es  of  back  doors 
should  be  included/excluded  from  this 
requirement  and  why. 

2.  Load  Hequirewents 

Standard  No.  206  specifies  three  load 
requirements  for  hinged  side  doors: 
longitudinal  load,  transverse  load,  and 
inertia  load.  The  standard  specifies 
differing  load  requirements  for  the  fully 
latched  and  secondary  latched 
positions. 

a.  Load  Test  One.  SAE 1839  indicates 
that  the  purpose  of  the  longitudinal  load 
test  for  side  doors  is  to  determine  the 
ability  of  the  vehicle  latch  and  striker  to 
withstand  a  test  load  perpendicular  to 
the  face  of  the  latch.  The  test  procediu-e 
states  that  the  sfjecified  load  (11,000 
Newtons  (2,500  pounds)  when  in  the 
fully  latched  position  and  4,450 
Newtons  (1,000  pounds)  when  in  the 
secondary  latched  position)  is  applied 
perpendicular  to  the  face  of  the  latch. 
NHTSA  is  proposing  to  apply  the  same 
basic  test  requirement  and  procedure  to 
back  doors.  For  back  doors,  however, 
the  agency  is  proposing  to  use  the  term 
"Load  Test  One"  for  this  requirement, 
instead  of  "longitudinal  load,"  since  the 
latter  term  would  be  inappropriate  given 
the  orientation  of  most  back  door 
latches. 

b.  Load  Test  Two.  SAE  J839  indicates 
that  the  purpose  of  the  transverse  load 
test  for  side  doors  is  to  determine  the 
ability  of  the  vehicle  latch  and  striker  to 
withstand  the  test  load  in  the  direction 
of  door  opening.  The  test  procedure 


states  that  the  specified  load  (8,900 
Newtons  (2,000  pounds)  when  in  the 
fully  latched  position  and  4,430 
Newtons  (1,000  pounds)  when  in  the 
secondary  latched  position)  is  applied 
in  the  direction  of  the  door  opening.  . 
The  agpncy  is  proposing  to  apply  a 
corresponding  test  requirement/ 
procediu^  to  back  doors.  To  ensure  that 
this  second  load  test  requirement  is  not 
redundant  and  that  latches  can  meet 
load  requirements  in  various  directions 
(as  may  occur  in  real  world  crashes),  the 
agency  is  specifying  that  the  load  for 
this  test  is  applied  in  the  direction  of 
the  fork-bolt  opening  and  parallel  to  thi 
plane  of  the  latch  face.  A  depiction  of 
the  fork-bolt  and  the  loading  direction  is 
given  in  Figure  1.  For  most  latches,  this 
will  be  in  the  same  direction  as  the  door 
opening.  The  agency  is  proposing  to 
specify  the  term  "Load  Test  Two"  for 
this  test  requirement. 

c.  Load  Test  Three.  As  indicated 
above,  given  the  nature  of  the  loading 
that  back  door  latches  and  hinges  are 
likely  to  e.xperience  in  the  event  of  a 
side  impact  to  the  rear  quarter  panel  of 
a  vehicle,  NHTSA  believes  it  is 
appropriate  to  require  latches  on  doors 
that  open  upward  to  meet  load 
requirements  in  three  rather  than  two 
directions,  i.e.,  directions  that 
correspond  to  the  longitudinal  and 
transverse  directions  for  side  doors,  and 
a  third  direction  that  is  orthogonal  to 
the  other  two  directions.  The  agency  is 
therefore  proposing  a  third  load  test 
requirement  in  which  a  load  would  be 
applied  in  a  direction  orthogonal  to  the 
directions  specified  in  Load  Tests  One 
and  Two  (i.e.,  perpendicular  to  both  of 
those  directions).  The  test  set-up  for 
Load  Tests  Two  and  Three  is  identical. 
However,  the  latch  in  Load  Test  Three 
is  mounted  in  a  position  perpendicular 
to  that  in  Load  Tests  One  and  Two. 

NHTSA  notes  that,  as  indicated 
above.  Standard  No.  206  specifies,  for 
the  fully  latched  position,  an  11,000 
Newrton  (2,500  pound)  load  for  the 
longitudinal  load  test  and  an  8,900 
Newton  (2,000  pound)  load  for  the 
transverse  load  test.  In  proposing  to 
extend  the  requirements  to  back  doors, 
the  agency  is  proposing  the  same  loads 
as  for  the  corresponding  L,oad  Tests  One 
and  Two.  The  agency  is  considering 
whether  an  11,000  Newton  (2,500 
pound)  load  or  an  8,900  Newton  (2,000 
pound)  load  should  apply  to  Load  Test 
Three  and  requests  comments  on  this 
issue.- 

d.  Inertia  Load.  Standard  No.  20b 
requires  that  a  side  door  latch  not 
disengage  from  the  fully  latched 
position  when  a  longitudinal  or 
transverse  inertia  load  of  30g  is  applit'd 
to  the  door  latch  system.  While  th»> 


standard's  prcx:edures  for  the  other  load 
requirements  specify  actual  loading  of  a 
door  latch  in  a  test,  mathematical 
analysis  is  specified  for  the  inertia  load 
requirement  The  agency  potes  that 
while  Standard  No.  206  only  specifies 
that  the  inertia  load  requirement  must 
be  met  for  longitudinal  arid  transverse 
loads,  SAE  839b  recommends  that  the 
30g  requirement  be  met  "in  any 
direction."  The  agency  believes  that  tliis 
requirement  should  be  met  by  back 
doors  in  any  direction,  since  many  latch 
orientations  are  possible  for  back  doors. 
NHTSA  believes  that  this  would  best 
ensure  adequate  latch  performance  in 
the  many  lc>ading  conditions 
experienced  during  real  world  crashes. 
The  agency  specifically  requests 
comments  on  the  appropriateness  of 
requiring  Latches  to  meet  the  inertia  load 
requirement  in  any  direction,  as 
opposed  to  a  limited  number  of 
directions,  such  as  those  specified  for 
Load  Tests  One.  Two  and  Three. 

C.  Door  Hinges 

Standard  No.  206  specifies  that  door 
hinges  must  support  the  door  and  may 
not  separate  when  a  longitudinal  load  of 
11,000  Nevkrtons  (2.500  pounds),  or  a 
transverse  load  of  8.900  Newtons  (2.000 
pounds),  is  applied.  The  same 
considerations  concerning  longitudinal 
and  transverse  loads  discussed  above 
with  respect  to  latches  apply  to  rear 
door  hinges.  Therefore,  the  agency  is 
proposing  to  specify  the  following  three 
load  tests:  Load  Test  One— load  is 
applied  in  the  direction  perpendicular 
to  the  hinge  face  plate;  Load  Test  Two — 
load  is  apphed  in  the  direction 
perpendicular  to  the  axis  of  the  hinge 
pin  and  parallel  to  the  hinge  face  plate: 
Load  Test  Three — load  is  applied  in  the 
direction  of  the  axis  of  the  hinge  pin. 
The  third  test  is  proposed  for  hinges  on 
doors  that  open  upward.  The  agency  is 
considering  whether  an  11,000  Newton 
(2.500  pound)  load  or  an  8,900  Newton 
(2,000  pound)  load  should  be  specified 
for  these  three  tests  and  requests 
comments  on  this  issue. 

B.  Door  Locks 

Standard  No.  206  specifies  that  side 
doors  must  be  equipped  with  a  locking 
mechanism  with  an  operating  means  in 
the  interior  of  the  vehicle.  For  locks  in 
side  front  doors,  the  outside  door 
handle  must  be  inoperative  when  the 
locking  mechanism  is  engaged.  For  side 
rear  door  locks,  both  the  outside  and 
inside  door  handles  must  be  inoperative 
when  the  locking  mechanism  is 
engaged. 

The  agency  recognizes  that  many 
production  vehicles  do  not  have  a  true 
locking  mechanism"  on  their  back 


doors  and  provide  no  inside  door 
handles.  In  many  cases,  unlatching  can 
not  be  performed  by  occupants  seated 
near  such  doors.  As  part  of  proposing  to 
extend  Standard  No.  206  to  back  doors, 
NHTSA  is  considering  applying  door 
lock  requirements  to  some  or  all  back 
doors.  The  agency  requests  comments 
on  whether  the  requirements  for  side 
front  door  locks  or  side  rear  door  locks 
should  be  extended  to  back  doors, 
which  types  of  back  doors  should  be 
included/excluded  from  this 
requirement,  and.why. 

E.  Leadtime 

The  agency  is  proposing  an  effective 
date  of  the  h:st  September  1  that  occurs 
following  a  two  year  period  beginning 
with  publication  of  a  final  rule.  NHTSA 
believes  that  a  leadtime  of  about  two 
years  is  needed,  since  manufecturers 
will  need  to  make  design  and  tooling 
changes  for  many  of  their  passenger  cars 
and  MPVs.  The  agency  believes  that  a 
longer  leadtime  would  be  unnecessary, 
since  manufacturers  are  already  familiar 
with  the  kinds  of  designs  needed  to 
comply  wixh  the  requirements  of 
Standard  No.  206. 

F.  Additional  Considerations  and 
Questions 

Given  the  wide  variety  of  passenger 
car  and  MPV  designs,  both  with  respect 
to  the  back  door  latch  itself  and  with 
respect  to  passenger  access  to  the  back 
door.  NHTSA  recognizes  that  there  may 
be  a  number  of  issues  concerning 
whether  some  of  the  projX)sed 
requirements  should  apply  to  only 
certain  back  doors  and  whether  any 
additional  modifications  need  to  be 
made  in  the  test  requirements  and 
procedures  to  make  them  appropriate 
for  all  covered  vehicles.  The  agency 
specifically  requests  comments  on  the 
following  questions: 

1.  As  discussed  above,  the  full 
requirements  of  Standard  No.  206  applv. 
only  to  hinged  side  doors  other  than 
cargo-type  doors;  abbreviated 
requirements  apply  to  hinged  cargo-type 
doors  and  to  sUding  doors.  To  what 
extent  should  full  versus  abbreviated 
requirements  apply  to  back  doors?  Are 
there  any  back  doors,  such  as  split  back 
doors,  to  which  the  requirements  should 
notapply  at  all? 

2.  Are  the  proposed  test  requirements 
adequately  clear  and  appropriate  for  all 
back  doors?  For  example,  are  latch  faces 
and  hinge  faces  designed  so  that  the 
direction  perpendicular  to  these 
components  can  readily  be  determined? 
Commenters  who  believe  that  some  of 
proposed  requirements  are  not 
adequately  clear  are  encouraged  to 
suggest  specific  changes  to  clarify  the 


procedures.  Depending  on  the 
comments,  the  agency  may  make 
changes  in  the  procedures  in  a  final 
rule. 

3.  Identify  which  and  how  many  of 
your  current  passenger  car  hatchbacks, 
station  wagons,  sport  utility  vehicles, 
and  vans  would  need  to  be  upgraded  to 
meet  the  proposed  requirements  for:  (a) 
latching  mechanisms;  (b)  hinges,  and  (c) 
locks?  Please  indicate  the  consumer  cost 
to  upgrade  and  the  relative  increase  in 
strength  or  other  benefit  for  each 
Upgrade. 

4.  Identify  which  and  how  many  of 
your  current  passenger  car  hatchbacks, 
station  wagons,  sport  utility  veiiicles. 
and  vans  would  pass  the  propo&.-J 
requirements  for:  (aj  latching 
mechanisms,  (b)  hinges,  and  (c)  locks? 

5.  Please  identify  and/or  provide,  any 
studies  or  data  that  might  assist  the 
agency  in  quantifying  the  safety  or  other 
benefits  of  this  proposed  rulemaking 
action. 

III.  Costs  and  Benefits 

The  proposed  amendments  to 
Standard  No.  206  would  affect  back 
door  locks  and  door  retention 
components  on  passenger  car 
hatchbacks,  station  wagons,  utility 
vehicles,  and  vans.  About  1.5  million 
hatchbacks,  0.4  million  station  wagons. 
1.6  million  utility  vehicles.' and  1.8 
million  vans  are  expected  to  be 
produced  in  the  1997  model  year,  for  a 
total  of  about  5.3  million  vehicles  that 
would  potentially  be  affected  by  the 
proposed  amendments  in  this  notice,  if 
they  are  required  on  a  proposed 
effective  date  befcM^  September  1.  1997. 

In  an  evaluation  of  back  door  latches 
in  minivans  (docket  No.  94-70-NOl), 
the  agency  conducted  repeat  tests  of  8 
latches  from  different  minivans  in 
accordance  with  the  testing  procedures 
of  Standard  No.  206.  Those  8  Latches 
represented  vehicle  sales  of  about  1 
million  vehicles  in  1993.  One  of  the 
tested  latches  failed  the  proposed  l^ad 
Test  Two  requirement  and  another 
failed  the  proposed  Load  Test  One 
requirement.  All  the  others  exceeded 
those  load  requirements,  some  passing 
by  a  margin  of  125  percent  in  the  Load 
Test  Two  direction  and  90  percent  in 
the  Load  Test  One  direction.  The  6 
complying  latches  represent  about  50 
percent  (0.5  million)  of  the  1993 
minivan  sales.  It  is  reasonable  to 
conclude,  therefore,  that  approximatelv 
half  of  the  minivan  fleet  already  meets 
or  exceeds  the  requirements  proposed  in 
this  notice.  NHTSA  has  not  tested  the 
back  door  latch  mechanisms  of 
hatchbacks,  station  wagons  and  utility 
vehicles.  Given  the  data  obtained  from 
the  minivan  tests,  however,  and 
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considering  that  most  o^the  1.6  million 
sport  utility  vehicles  have  back  door 
latch  systems  that  are  similar  to  those 
on  minivans,  the  agency  believes  that 
about  50  percent  (0.8  million)  of  sport 
utility  vehicles  would  also  meet  the 
requirements  proposed  in  this  notice. 
Ahhough  many  additional  vehicles  may 
also  comply,  the  agency  has 
conservatively  assumed  that  all  of  the 
vehicles  other  than  half  the  minivan  and 
half  the  sport  utility  vehicle  fleets  may 
require  some  modification  to  meet  the 
proposed  requirements.  That  leaves  the 
total  number  of  affected  vehicles  at 
approximately  4.0  million.  Although 
those  vehicles  could  require  some 
upgrading  of  their  current  back  door 
locks  and  door  retention  components, 
these  proposed  amendments  are 
expected  to  require  not  more  than  1  or 
2  minor  to  moderate  changes  in  either 
latching,  hinge,  or  locking  mechanisms. 

In  evaluating  the  costs  of  the  8 
minivan  latches  tested,  the  agency 
compared  the  production  costs  of  a 
failing  latch  and  a  passing  latch,  which 
were  $3.87  and  $2.81  respectively. 
Thus,  the  cost  of  the  superior  latch  was 
about  $1.00  less  than  that  of  the  failing 
latch.  The  agency  also  examined  the 
retail  costs  of  the  8  latches  tested,  which 
ranged  from  $22^03  to  $81.74.  The  costs 
of  the  2  faihng  latches  were  $23.52  and 
$63.19.  The  tests  demonstrated, 
therefore,  that  a  latch  that  meets  the 
requirements  of  Standard  No.  206  need 
not  be  more  expensive  than  one  that 
does  not.  Othej  factors,  such  as  design 
features  and  materials  used,  could 
significantly  affect  the  costs  of  latches. 
Given  the  assumption  that  no  more  than 
4.0  million  vehicles  may  require 
upgrades  because  of  the  proposed 
requirements  of  this  notice,  and  that  the 
cost  of  an  upgrade  is  not  necessarily 
higher  than  the  cost  of  current  designs, 
NHTSA  has  concluded  that  the  cost  of 
extending  the  current  requirements  of 
Standard  No.  206  to  back  doors  would 
be  minimal. . 

Proposed  compliance  tests  for  back 
door  locks  and  door  retention 
components  typically  would  be- 
conducted  with  similar  but  at  times 
slightly  modified  test  equipment  of  the 
type  that  is  currently  used  to  evaluate 
side  door  locks  and  retention 
components.  Thus,  no  significant  test 
equipment  costs  should  be  incurred  by 
manufacturers.  Compliance  testing  costs 
should  also  be  similar  to  that  for  side 
doors,  about  $110. 

Currently,  about  147  deaths  and  740 
injuries  occur  each  year  that  involve 
occupant  ejection  through  back  doors. 
The  amendments  proposed  in  this 
notice  should  provide  some  benefits  in 
reducing  these  deaths  and  injuries  since 


over  80  percent  of  these  ejection 
accidents  involve  binge  or  latch  damage 
and  these  components  would  be 
upgraded.  However,  at  this  time,  the 
agency  is  not  able  to  quantify  these 
benefits  or  costs  with  sufficient 
precision  to  determine  the  cost 
effectiveness  of  this  proposed 
rulemaking  action.  In  this  notice,  the 
agency  is  seeking  data  and  comments 
that  should  allow  more  precise 
estimates  to  be  made. 

IV.  Rulemaking  Analyses  and  Notices 

A.  E.O.  12866  and  DOT  Regulatory 
Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  EO  12866.  "Regulator)-  Planning 
and  Review."  The  agency  has 
considered  the  impact  of  this, 
rulemaking  action  and  has  concluded 
that  it  is  not  "significant"  under  the 
DOT'S  Regulatory  Policies  and 
Procedures.  Since  the  amendments  in 
this  notice  are  prirnarily  an  extension  of 
the  present  passenger  vehicle  side  door 
latch,  hinge,  and  lock  requirements  to 
include  the  back  doors  of  passenger 
motor  vehicles  with  a  GVWR  of  4,536  kg 
(10,000  lb)  or  less,  the  agency  believes  -  - 
that  any  necessary  minor  to  moderate 
hardware  changes  can  be  readily 
incorporated  into  back  door  designs 
within  the  leadtime  provided,  with  very 
little  or  no  economic  impact.  Given  the 
lack  of  significant  industry  impact  and 
minor  economic  significance  of  this 
rulemaking,  a  Preliminary  Regulator 
Evaluation  is  not  considered  necessary 
and  has  not  been  prepared. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  the  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  agency  has  not 
prepared_a  preliminary  regulatory 
flexibility  analysis. 

The  agency  believes  that  few.  if  any, 
motor  vehicle  manufacturers  qualify  as 
small  businesses.  Therefore,  small 
businesses,  small  organizations,  and 
small,  goverrunental  units  would  be 
affected  by  this  rulemaking  only  to  the 
extent  that  they  may  pay  very  slightly 
more  for  the  vehicles  that  they  purchase 
with  the  qualifying  back  door  latches 
and  hinges. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act  and  has 
determined  that  implementation  of  this 
action  would  have  no  significant  impact 


on  the  quality  of  the  human 
environment. 

D.  E.O.  12612.  Federalism 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612  and  has 
determined  that  the  proposals  in  this 
notice  do  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment.  No  state  laws 
would  be  affected. 

E.  Civil  Justice  Reform 

These  proposed  amendments  would 
not  have  any  retroactive  effect.  Under  49 
U.S.C.  30103(b),  whenever  a  Federal 
motor  vehicle  safety  standard  is  in 
effect,  a  state  or  political  subdivision  of 
a  state  may  prescribe  or  continue  in 
effect  a  standard  applicable  to  the  same 
aspect  of  performance  of  a  motor  vehicle 
only  if  the  standard  is  identical  to  the 
Federal  standard.  However,  the  United 
States  Government,  a  state  or  political 
subdivision  of  a  state  may  prescribe  a 
standard  for  a  motor  vehicle  or  motor 
vehicle  equipment  obtained  for  its  own" 
use  that  imposes  a  higher  performance 
requirement  than  that  required  by  the 
Federal  standard.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  A  petition  for  reconsideration 
or  other  administrative  proceedings  is, 
not  required  before  parties  may  file  suit 
in  coiul. 

V.  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  amendments 
propo<;Rd  in  this  rulemaking  action.  It  is 
requested  but  not  required  that  any     - 
comments  be  submitted  in  10  copies 
each. 

Comments  must  not  exceed  15  pages 
in  length  (49  CFR  553.21).  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  concise  fashion.  Necessary 
attachments,  however,  may  be 
appended  to  those  comments  without 
regard  to  the  15-page  limit. 

If  a  comm.enter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  3  copies  of-the  complete 
submission  including  the  purportedlv 
confidential  business  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA  at  the  street  address 
shown  above,  and  7  copies  from  which 
the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  49 


CFR  512,  the  agency's  confidential 
business  information  regulation. 

All  comments  received  on  or  before 
the  close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  to  the  public  for  examination 
in  the  docket  at  the  above  address  both 
b*?fore  and  after  the  closing  date.  To  the- 
extent  possible,  comments  received  after 
the  closing  date  will  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  available  for  public 
inspection  in  the  docket.  NHTSA  will 
continue  to  file  relevant  information  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  monitor  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

-  Imports,  N4otor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
.  and  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  would  be  amended  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
would  read  as  follows: 

Authority:  49  U.S.C  30111.  30115.  30117. 
and  30166;  delegation  of  authority  at  49  CFR 
1.50. 

2.  Section  571.206  would  be  amended 
by  revising  Si  and  S2,  adding  3 
definitions  to  S3  in  alphabetical  order, 
revising  S4  and  the  headings  of  S4.1, 
S4.2,  and  S4.3,  adding  S4.4  through . 
S4.5,  revising  the  headings  of  S5.1,  S5.2 
and  S5.3,  and  adding  S5^4  through  S5.5 
and  Figure  1,  to  read  as  follows: 

§571.206    Standard  No.  206;  Door  locks 
and  door  retention  components. 

Si.  Purpose  and  Scope.  This  standard 
specifies  requirements  for  door  locks 
and  door  retention  components 
including  latches,  hinges,  and  other 
supporting  means,  to  minimize  the 
likelihood  of  occupants  being  thrown 
from  the  vehicle  as  a  result  of  impact. 

S2.  Application.  This  standard 
applies  to  passenger  cars,  rnultipurpose 
passenger  vehicles,  and  trucks. 


53.  Definitions.  Back  door  means  a 
door  or  door  system  on  the  back  end  of 
a  vehicle  through  which  passengers  can 
enter  or  depart  the  vehicle,  or  cargo  can 
be  loaded  or  unloaded. 

Fork-bolt  means  the  part  of  the  door 
latch  that  engages  the  striker  when  in  a 
latched  position. 

Fork-bolt  opening  means  the  direction 
opposite  to  that  in  which  the  striker 
enters  to  engage  the  fork-bolt. 
*        •        •        •        « 

54.  Requirements.  Components  on 
any  side  door  leading  directly  into  a 
compartment  that  contains  one  or  more 
seating  accommodations,  and 
components  on  any  back  door  of  a 
passenger  car  or  multipurpose  passenger 
vehicle  with  a  gross  vehicle  weight 
rating  of  less  than  4,536  kilograms 
(10,000  pounds),  shall  conform  to  this 
standard.  However,  components  on     . 
folding  dor -.s.  roll-up  doors,  doors  that 
are  designed  to  be  easily  attached  to  or 
removed  irova  motor  vehicles 
manufactured  for  operation  without 
doors,  and  doors  which  are  equipped 
with  wheelchair  lifts  and  which  are 
linked  to  an  alarm  system  consisting  of 
either  a  flashing  visible  signal  located  in 
the  driver's  compartment  or  an  alarm 
audible  to  the  driver  which  is  activated 
whpp  the  door  is  open,  need  not 
conform  to  this  standard. 

S4 . 1 .  Hinged  Side  Doors,  Except 
Cargo-T\-pe  Doors. 


54.2.  Hinged  Cargo-Type  Side  Doors. 

■  •  -     *  -      •        • 

54. 3.  Sliding  Side  Doors. 


•         »         •        •    -     • 


S4.4.  Hinged  Back  Doors. 

S4.4.1.  Door  Latches.  Each  door  latch 
and  striker  assembly  shall  be  provided 
vdth  two  positions  consisting  of — 

(a)  A  fully  latched  position;  and 

(b)  A  secondary  latched  position. 

54.4.1.1  Load  Test  One.  The  door 
latch  and  striker  assemT)ly,  when  in  the 
fully  latched  position,  shall  not  separate 
when  a  load  of  11,000  Newtons  (2,500 
pounds)  is  apphed  in  the  direction 
perpendicular  to  the  face  of  the  latch 
such  that  the  latch  and  the  striker 
anchorage  are  not  compressed  against 
each  other.  When  in  the  secondary 
locked  position,  the  door  latch  and 
striker  assembly  shall  not  separate  when 
a  load  of  4,450  Newtons  (1,000  pounds) 
is  applied  in  the  same  direction. 

54.4.1.2  Load  Test  Two.  The  door 
latch  and  striker  assembly,  when  in  the 
fully  latched  position,  shall  not  separate 
when  a  load  of  8,900  Newlons  (2,000 
pounds)  is  applied  in  the  direction  of 
the  fork-bolt  opening  and  parallel  to  the 
face  of  the  latch.  Figure  1  depicts  the 
loading  direction  for  this  test.  When  in 


the  secondary  latched  position.  th»  door 
latch  and  striker  assenibly  shall  not 
separate  when  a  load  of  4^450  Newtons 
(1,000  pounds)  is  applied  in  the  same 
direction. 

54.4.1.3  Load  Test  Three.  The  door 
latch  on  doors  that  open  upward  shall 
not  disengage  from  the  fully  latched 
position  when  a  load  of  8.900  Newtons 
(2,000  pounds)  is  applied  in  a  direction 
orthogonal  to  the  directions  specified  in 
S4  4.1.1  and  S4.4.1.2  above. 

54.4.1.4  Inertia  load.  The  door  latch 
shall  not  disengage  fi-om  the  fully 
latched  position  when  an  inertia  load  of 
30g  is  applied  to  the  door  latch  system 
(including  the  latch  and  its  actuating 
mechanism  with  the  locking  mechanism 
disengaged)  in  any  direction. 

54.4.2  Door  Locks.  Each  door  shall  be 
equipped  with  a  locking  mechanism 
with  an  operating  means  in  the  interior 
of  the  vehicle.  WTien  the  lockinf^ 
mechanism  is  engaged,  both  the  outside 
and  inside  door  handles  or  other  latch 
release  controls  shall  be  inoperative. 

54.4.3  Door  Hinges. 

54.4.3.1  Load  Test  One  Each  door 
hinge  system  shall  support  the  door  and 
shall  not  separate  when  a  load  of  1 1 ,000 
Newtons  (2,500  pounds)  is  applied 
perpendicular  to  the  hinge  face  plate 
such  thgt  the  hinge  plates  are  not 
compressed  against  each  other. 

54.4.3.2  Load  Test  Two.  Each  door 
hinge  system  shall  not  separate  when  a 
load  of  8.900  Newlons  (2.000  pounds)  is 
appliedtperpendicular  to  the  axis  of  the 
hinge  pin  and  parallel  to  the  hinge  face 
plate  such  that  the  hinge  plates  are  not 
compressed  against  each  other. 

54.4.3.3  Load  Test  Three.  Each  door 
hinge  on  doors  that  open  up^vard  shall 
not  separate  when  a  load  of  8,900 
Newtons  (2,000  pounds)  is  apphed  in 
the  direction  of  the  axis  of  the  hinge 
pin. 

S4.5  Sliding  Back  Doors.  The  track 
and  slide  combination  or  other 
supporting  mrans  for  each  sliding  door 
shall  not  separate  when  a  total 
longitudinal  load  of  17,800  Nev\1ons 
(4,000  pounds)  is  applied,  with  the  door 
in  the  closed  position. 
*  '     *        «        •        « 

55.1  Hinged  Side  Doors.  Except 
Cargo-Type  Doors. 

»        *         *  ,      *         » 

55.2  Hingrd  Side  Cargo-Type  Doors. 


S5.3  Sliding  Side  Doors. 


S5.4  Hinged  Back  Doors. 

S5.4.1  Door  Latches. 

S5.4.1.1  Load  Tests  One.  Two  and 
Three.  Compliance  with  S4.4.1.1, 
S4.4.1.2,  and  S4.4.1.3  shall  be 
demonstrated  in  the  same  manner  as 
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specified  in  S5. 1.1.1,  except  that  the 
loads  shall  be  in  the  directions  specified 
in  S4.4.1.1.  S4.4.1.2.  and  S4.4.1.3. 

S5.4.1.2  Inertia  Load.  Compliance 
with  S4.4.1.4  shall  be  demonstrated  in 
the  same  manner  as  specified  in 
S5.1.1.2. 

S5.4.2  Door  Hinges.  Compliance  with 
S4.4.3.1.  S4.4.3.2  and  S4.4.3.3  shall  be 
demonstrated  in  the  same  manner  as 
specified  in  S5.1.2,  except  that  the  loads 
shall  be  in  the  directions  specified  in 
S4.4.3.1.  S4.4.3.2,  and  S4.4.3.3. 

S5.5  Sliding  Back  Doors.  Compliance 
with  S4.5  shall  be  demonstrated  by 
applying  an  outward  longitudinal  load 
of  8.900  Newtons  (2,000  pounds)  to  the 
load  bearing  members  at  the  opposite 
edges  of  the  door  (17,800  Newtons 
(4,000  pounds)  total).  The 
demonstration  may  be  performed  either 
in  the  vehicle  or  with  the  door  retention 
components  in  a  bench  test  fixture. 

WLUNG  CODE  4910-6A-P 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

RIN  10ia-AC21 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  and  Notice  of  Public  Hearing  on 
Proposed  Endangered  Status  for  the 
Plant  Puccinellia  parishii 

AGENCY:  Fish  and  Wildlife  Ser\'i(:e, 
Interior. 

ACTION:  Proposed  rule;  notice  of  publi<; 
hearing  and  reopening  of  comment 
period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  provides  notice  that  a 
public  hearing  will  be  held  on  the 
proposed  determination  of  endangered 
status  for  Puccinellia  parishii  (Parish's 
alkali  grass).  This  plant  is  found 
associated  with  desert  seeps  and  springs 
in  southwestern  New  Mexico, 
northeastern  Arizona,  and  southern 
California. 

DATES:  The  public  hearing  will  be  held 
from  7:00  p.m.  to  9:00  p.m.  (Mountain 
Daylight  Time),  September  15,  1994, 
Tuba  City  Arizona.  The  comment 
period,  which  originally  closed  on  May 
12,  1994,  now  closes  on  September  26, 
1994. 

ADDRESSES:  The  public  hearing  will  bf 
hold  at  Greyhills  High  School.  Tuba 
City,  Arizona.  Written  comments  and 
materials  should  be  sent  to  State 
Supervisor,  New  Mexico  fu:ological 


Services  State  Office,  3530  Pan 
American.  N.E.,  Suite  D,  Albuquerque, 
New  Mexico  87107,  (505)  883-7877, 
FAX  (505)  883-7876.  Comments  and 
materials  received  will  be  available  for 
public  inspection  during  nonual 
business  hours  (7:30  a.m.  to  4:30  pro), 
by  appointment,  at  the  above  address  . 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Cully,  at  (505)  883-7877,  New 
Mexico  Ecological  Services  State  Office 
(see  ADDRESSES  section). 

SUPPLEMENTARY  INFORMATION: 

Background 

Parish's  alkali  grass  is  an  ephemeral, 
annual  spedes  that  occurs  in  small, 
widely  disjunct  populations  in 
California,  Arizona,  and  New  Mexico. 
Its  habitat  is  desert  seeps  and  springs. 
The  grass  is  threatened  by  alteration  of 
hydrologic  flows  due  to  spring  or  seep 
development,  wafer  diversion  or 
impoundment,  and  groundwater 
pumping:  loss  of  habitat  from  farming, 
grazing,  and  residential  construction 
activities;  limited  distribution;  and  low 
population  numbers. 

On  March  28.  1994.  the  Service 
published  a  proposed  rule  to  list  the 
Parish's  alkali  grass  as  endangered 
under  the  Endangered  Species  Acl  of 
1973,  as  amended.  Section  4(b)(5)(E)  of 
the  Act  requires  that  a  public  hearing  be 
held  if  requested  within  45  days  of  the 
proposal's  publication  in  the  Federal 
Register.  A  public  hearing  request  was 
received  within  the  allotted  time  period 
from  Mr.  Ron  Wood,  Kingman.  Arizona. 

The  Service  has  scheduled  this 
hearing  at  7:00  p.m.  to  9;U0  p.m. 


(Mountain  Daylight  Time),  September 
15,  1994.  at  the  Greyhills  High  S(  hool. 
Tuba  City,  Arizona.  Anyone  wishing  to 
make  an  oral  statement  for  the  record  is 
encouraged  to  provide  a  written  copy  of 
their  statement  to  be  presented  to  the 
Service  at  the  start  of  the  hearing.  In  thf 
event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may 
have  to  be  limited.  Oral  and  written 
statements  receive  equal  consideration. 
There  are  no  limits  to  the  length  of 
wTitten  comments  presented  at  this 
hearing  or  mailed  to  the  Service.  Legal 
notice  announcing  the  dates,  time,  and 
location  of  the  hearing  are  being 
published  in  newspapers  concurrently 
with  this  Federal  Register  notice. 

The  comment  period  on  the  proposal 
originally  dosed  on  May  12.  1994.  In 
order  to  accommodate  the  hearing,  llie 
Service  also  reopens  the  public 
comment  period.  Written  comments 
may  now  be  submitted  lintil  Septembc-r 
26,  1994,  to  the  Service  office  in 
ADDRESSES  set.tion. 

Author 

The  primary  author  of  this  notice  is 
Anne  Cully,  New  Mexico  Ecologif:iil 
Services  State  Office  (see  ADDRESSES 
sf'rtion). 

Authority:  The  authority  for  this  at  tion  is 
the  Eniiangered  .Species  Act  of  1B73  tl6 
U.S.C  15.31  ff  seq). 

DtitPti:  August  24,  1904. 
John  G.  Rogers. 
rifgional  ninHtor,  Rugion^. 
IFR  Do<..  94-21 33a  Filed  8-2»-94;  a:4.'>  an.l 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicable  to  the 
putjiic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Adoption  of  Recommendations  and 
Statement  Regarding  Administrative 
Practice  and  Procedure 

AGENCY:  Administrative  Conference  of 
the  United  States. 
ACTION:  Notice. 


SUMMARY:  The  Administrative 
Conference  of  the  United  States  (ACUS) 
adopted  two  recommendations  and  one 
formal  statement  at  its  Fiftieth  Plenary 
Session.  The  recommendations  concern 
the  use  of  audited  self-regulatioaas  a 
regulatory  technique  and  procedures  for 
civil  forfeiture  of  property  or  other 
assets.  The  statement  presents  the  views 
of  the  Conference  on  the  Social  Security 
Administration's  proposal  to  reengineer 
the  disability  benefits  process. 
FOR  FURTHER  INFORMATION:  Renee 
B»mow.  202-254-7020. 
SUPPLEMENTARY  INFORMATION:  The 
Administrative  Conference  of  the 
United  States  was  established  by  the 
Administrative  Conference  Act.  5  U.S.C. 
591-596.  The  Conference  studies  the 
efficiency,  adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  makes 
recommendations  for  improvements  to 
the  agencies,  collectively  or 
individually,  and  to  the  President, 
Congress,  and  the  JudicialConference  of 
the  United  States  (5  U.S.C.  594(1)).  At 
its  Fiftieth  Plenary  Session,  held  June 
16,  1994,  the  Assembly  of  the 
Administrative  Conference  of  the 
United  States  adopted  two 
recommendations  and  a  formal 
statement. 

Recommendation  94-1 ,  The  Use  of 
Audited  Self-Regulation  as  a  Regulatory 
Technique,  suggests  that  when  certain 
prerequisites  and  safeguards  are  present. 
Congress  and  federal  agencies  should 
consider  the  possibility  of  delegating 
regulatory  power  to  a  private  self- 


regulatorv'  organization.  The 
recommendation  emphasizes  the 
necessity  of  ensuring  the  effectiveness 
and  the  fairness  of  the  process,  and 
identifies  standards  for  determining 
whether  suet  a  delegation  may  be 
^propriate. 

Recommendation  94-2.  Reforming  the 
Government's  Procedure  for  Civil 
Forfeiture,  suggests  improvements  in 
this  process.  The  United  States 
Govemmeiii  has  in  recent  years  made 
increasing  use  of  its  power  to  confiscate 
the  property  or  assets  of  persons 
involved  in  illegal  activities  through 
civil  forfeitures.  Notice  of  an  impending 
administrative  forfeittire  is  sent  to  the 
last  known  address  of  the  owner  and  is 
published  in  newspapers.  This  system 
has  been  criticized  as  unduly  expensive 
and  ineffective.  The  recommendation 
suggests  that  the  establishment  of  a 
centrally  maintained  Civil  Forfeiture 
Registry,  which  would  be  published  and 
made  widely  available,  would  not  only 
provide  better  and  more  reliable  notice, 
it  would  provide  a  better  overview  of 
the  entire  Torfeiture  process,  thus 
improving  public  and  congressional 
oversight.  The  recommendation  also 
proposes  that  Congress  impose  a 
statutory  60-day  time  limit  on  the 
agency  to  provide  notice  in  the  Civil 
Forfeiture  Registry  and  to  send  written 
-notice  of  a  seizure  to  the  last  known 
address  of  the  owner  or  interest  holder 
in  the  property. 

Statement  No.  17.  Comments  on  the 
Social  Security  Administration's 
Proposal  on  Reengineering  the  SSA 
Disability  Process,  constitutes  the 
formal  comments  from  the 
Administrative  Conference  to  the  Social 
Security  Administration  on  SSA's 
proposal.  The  Conference  generally 
supported  the  proposed  changes  to 
SSA's  procedures,  which  would  reduce 
the  number  of  administrative  stages 
from  four  to  two,  while  offering 
claimants  increased  opportunity  for 
face-to-face  interaction  with  agency 
staff. 

The  full  texts  of  the  recommendation 
and  statement  are  set  out  in  the 
Appendix  below.  The  recommendations 
will  be  transmitted  to  the  affected 
agencies  and  to  appropriate  committees 
of  the  United  States  Congress.  The 
Administrative  Conference  has  advisory 
powers  only,  and  the  decision  on 
whether  to  implement  the 


recommendations  must  be  made  by  the 
affected  agencies  or  by  Congress. 

Recommendations  and  statements  of 
the  Administrative  Conference  are 
published  in  full  text  in  the  Federal 
Register.  In  past  years  Conference 
recommendations  and  statements  of 
continuing  interest  were  also  published 
in  full  text  in  the  Code  of  Federal 
Regulations  (1  CFR  Parts  305  and  310). 
Budget  constraints  have  required  a 
suspension  of  this  practice  in  1994. 
However,  a  complete  listing  of  past 
recommendations  and  statements  is 
published  in  the  Code  of  Federal 
Regulations.  Copies  of  all  past 
Conference  recommendations  and 
statements,  and  the  research  reports  on 
which  they  are  based,  may  be  obtained 
from  the  Office  of  the  Chairman  of  the 
Administrative  Conference.  Requests  for 
single  copies  of  such  documents  will  be 
filled  without  charge  to  the  extent  that 
supplies  on  hand  permit  (see  1  CFR 
§304.2). 

The  transcript  of  the  Plenary'  Session 
is  available  for  public  inspection  at  the 
Conference's  offices  at  Suite  500.  2120 
L  Street.  NW,  Washington.  DC. 

Dated:  August  22.  1994. 
lefifrey  S.  Lubbers. 

Research  Director. 

Appendix  Recommendations  of  the 
Administrative  Conference  of  the 
United  States 

The  following  recommendations  were 
adopted  by  the  Assembly  of  the 
Administrative  Conference  on  June  16. 
1994: 

Recommendation  94-1,  The  Use  of 
Audited  Self-Regulation  as  a 
Regulator)'  Technique 

Audited  self-regulation  is  defined  as 
congressional  or  agency  delegation  of 
power  to  a  private  self-regulatory 
organization  to  implement  and  enforce 
laws  or  agency  regulations  with  respect 
to  the  regulated  entities,  with  powers  of 
independent  action  and  review  retained 
by  the  agency.  This  self-regulatory 
organization  is  often  an  association  of 
regulated  entities  formed  for  the  explicit 
purpose  of  self-regulation.  Audited  self- 
regulation  is  an  alternative  for  Congress 
to  consider  in  legislating  any  regulatory 
program.  Properly  implemented  and 
monitored,  a  program  of  audited  self- 
regulation  may  effectively  advance  the 
statutory  objectives  consistent  with  the 
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public  interest  and  the  interests  of  the 
regulated  entities. 

In  certain  circumstances,  this 
approach  may  result  in  better  regulation 
because  the  agency's  statute  and  rules 
are  supplemented  and  enforced  by  those 
entities  directly  involved  in  the 
regulated  activity,  which  may  have 
more  detailed  knowledge  of  the 
operational  or  technical  aspects  of  that 
activity.  The  regulatory  prograjn  also 
may  be  more  effective  because  it  can  be 
tailored  to  the  individual  industry  or 
group.  In  addition,  the  agency's 
regulatory  enforcement  costs  may  be 
reduced  b\'  this  approach,  although 
such  co»t  reductions  should  be 
considered  only  if  they  can  be  achieved 
without  eroding  the  effectiveness  of 
enforcement. 

On  the  other  hand,  audited  self- 
regulation  may  present  the  significant 
risks  of  uneven  enforcement,  capture  of 
the  regulators  by  the  regulated  industry, 
and  creating  barriers  to  entry  or 
competition.  Where  the  potential  for 
institutional  self-interest  is  too  great. 
self-regulation  is  undesirable.  Other 
risks  can  be  lessened  by  requiring  the 
self-regulatory  organization  to  establish 
and  follow  procedures  similar  to  those 
that  would  be  applicable  if  the  self-. 
regulatory  organization  were  an 
agency.'  For  these  procedures  to  work, 
effective  interest  groups  must  exist,  and 
must  have  access  to  the  ageruzy,  to  raise 
concerns  about  the  conduct  of  the  self- 
regulatory  organization.  And  of  course, 
the  agency  itself  must  vigilantly  oversee 
the  activities  of  the  self-regulaton, 
organization  and  of  the  regulated 
entities  themselves. 

A  survey  of  agency  experience  with 
audited  self-regulation*  reveals  several 
common  elements  typically  present  in 
effective  programs:  (1)  Industry 
members  are  organized,  expert,  and 
motivated  to  comply;  (2)  the  regulatory 
program  jequires  individualized 
application  of  clear  rules  which^can  be 
objecti\  ely  applied;  and  (3)  the  agency 
itself  has  sufficient  expertise  to  audit 
the  self- regulatory  activity  effectively. 
The  survey  also  revealed  that  audited 
self-regulation  programs  that  were 


'  Surh  proredur'^  generally  provici*"  for  public 
p^nicipdtiun  aod require  all  poinrs  of  view  to  be 
taken  into  account  and  addressed.  For  e.\aniplo. 
rulemaking  ordinarily  shoulct  provide  notice  and 
opportunitv  fot  comment  lo  all  affiected  pA.ties,  and 
xdjiidiolsuns  should  ba  open  to  the  pi;blir  and 
include  tuuire  and  haaring  safeguards. 

'  Audited  seU-r<:gulatiOD  has  been  used  In  diverse 
projjra.'ns.  includi.Tg  quality  of  medical  care  under 
govenunent  imurvnce  prttf^rama.  stock  exchange 
t!nd  commodities  rej^ulation  and  trading, 
itgticuitiiral  nwrketing  agc*eir.ents,  and  certification 
of  medicai  tasting  labotatories. 


terminated  or  not  implemented  lacked 
at  least  one  of  these  elements. 

In  those  cases  where  the  prerequisites 
and  safeguards  discussed  above  are 
present.  Congress  and  the  .igencies 
should  consider  audited  self-reguLitioii 
as  a  regulatory  technique.^ 

Recommendation 

1.  Congress  and  agencies  should 
consider  audited  self-regulation  as  a 
regulatory  technique  when  designing, 
revising,  or  reevaluating  regulatory 
programs,  but  only  where  it  can  be 
effective,  as  specified  in  Paragraph  2 
below,  and  only  where  it  can  operate 
fairly,  as  specified  in  Paragraph  3  below. 
Audited  self-regulation  is  dt  fined  as 
congressional  or  agency  deie^^tion  of 
power  to  a  private  self-regulatory 
organization  to  implement  and  enforce 
laws  or  agency  regulations  with  respect 
to  the  regulated  entities,  with  powers  of 
independent  action  and  review  retained 
by  the  agency. 

2.  Effectiveness.  Audited  self- 
regulation  can  be  effective  if  it  meets  the 
following  requirements. 

a.  The  substantive  standards,  whether 
imposed  by  statute,  regulation,  or 
otherwise,  axe  clearly  stated  and  are 
capable  of  objective  application,  even  if 
judgments  must  be  made  in  applying 
them. 

b.  A  self-regulatory  organization  with 
the  ability  and  incentive  to  implement 
these  substantive  standards  in 
cooperation  with  the  agency  exists  or 
can  be  created. 

i.  Ahility.  The  organization  must  have 
the  expertise,  experience,  authority,  and 
commitment  to  design,  implement,  and 
evaluate  effective  compliance  measures. 
It  must  also,  by  itself  or  in  combination 
vkith  other  self-regulatory  organizations, 
have  jurisdiction  over  ail  regulated 
entities. 

ii.  Incentive.  The  organization  must  be 
motivated  to  undertake  effective  and  feir 
self-regulation  consistent  with  the 
public  interest,  aa  that  interest  has  been 
articulated  by  Congress  and  the  agency. 
This  motivation  can  be  provided  by, 
among  other  things:  (A)  the  members' 
common  incentives;  fB)  effective 
monitoring  by  groups  that  may  be 
harmed  by  noncompliance;  (C)  potential 
legal  liability  of  the  self-regulated 
entities  or  the  self-regulatory 
organization;  or  (D)  the  potential  for 
direct  government  regulation. 

c  The  agency  responsible  for 
implementation  and  oversight  must 
have  the  ability  and  incentive  to 


♦Note,  for  example,  that  t>e<  utive  0:d»^  I2.f»«»6, 
Regulatory  Ptanning  and  Review,  58  Fed.  Reg. 
51.7-3&,  51.736  fOctober  4.  1993;»tafes  f.hat,  to  the 
extent  permitted  by  tkw.ageiiaea  should  Identify 
and  assess  alternative  Corms  rA  re];f.>li>i)on. 


implement  the  substantive  standards 
through  a  self-regulatory  program. 

i.  Ability.  The  agency  must  have  (A) 
statutory  authority,  including  at  least 
the  powers  specified  in  Paragraph  2{d) 
below;  (B)  sufficient  substantive 
exp)ertise;  (C)  knowledge  of 
organizational  behavior  and  internal 
control  procedures  of  the  self-regulatdry 
organization  and  its  members;  and  (D) 
sufficient  resources,  incltiding  effective 
auditing  capability  to  monitor 
compliance. 

ii.  Incentive.  The  agency  must  have 
the  incentive  to  implement  the  self- 
regulatory  program  effectively.  Effective 
implementation  requires  that  the  agency 
be  committed  to  achieving  the 
objectives  of  the  statutory  scheme 
through  the  self-regulatory  program.  It 
also  requires  that  the  agency  consider 
the  rights  and  needs  of  the  intende»J 
beneficiaries  of  the  regulatory  program, 
who  may  be  harmed  by  noncompliaiKX!. 
as  well  as  the  rights  and  needs  of  the 
regulated  entities. 

d.  The  self-regulalory  program  is 
expressly  authorized  by  legislation  that  - 
includes: 

I  an  explicit  statement  of  the  sc  ope  of 
permitted  delegation  to  the  self- 
regulatory  organization; 

ii.  authority  for  the  agency  (A) 
independently  to  enforce  thie  law. 
agency  regulations,  and  rules  of  the-  self- 
regulatory  organization  relevant  to  the 
program;  (B>lo  enforce  the  organic 
requirements  of  the  self-regulatory 
organization  against  the  organization, 
and  require  that  the  organization  in  turn 
enforce  its  own  rules  against  its  • 

members;  (C)  to  review  all  rules  and 
enforcement  actions  of  the  self- 
regulatory  organization  relevant  to  the 
program;  and  (D)  to  amend,  repeal  or 
supplement  the  rules  of  the  self- 
regulatory-  organization  or  require  th»» 
self-regulatory  organization  to  do  so: 
and 

iii.  a  requirement  that  the  agency,  in' 
promulgating  its  own  rules  or  reviewing 
the  rules  of  the  self-regulatory 
organization,  examine  the  effects  of 
those  rules  on  competition.- 

3.  Fairness.  Audited  self-regulation  - 
can  operate  fairly  only  if  the  procedi>res 
of  the  self-regulatory  organization 
ensure  that  the  decisionmaker  is 
properly  informed  and  unbiased. 
Procedures  for  adjudication  and  for 
establishing  rules  of  general 
applicability  should  coofoim  generally 
to  those  that  would  be  followed  if  the 
proceeding  were  ccmducted  by  the 
agency.  In  addition  to  the  agency's 
plenary  review  authority  referred  to  in 
Paragraph  2tdHiiHC).  the  agency  should 
provide  parties  with  a  right  of  appeal. 
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4.  Access  to  records  and  proceedings 
of  the  self-regulatory  organization. 
Congress  and  the  agency  should  provide 
public  access  to  records  of  the  self- 
regulatory  organization  relating  to  the 
organization's  regulatory  activities,  to 
the  extent  such  records  would  be 
available  under  the  Freedom  of 
Information  Act  if  the  self-regulatory ' 
organization  were  an  agency.  Congress 
and  the  agency  also  should  consider 
whether  to  require  any  nonadjudicatory 
proceeding  of  the  organization  to  be 
open  to  the  public. 

5.  Alternative  dispute  resolution.  The 
rules  of  the  self-regulatory  organization 
should  provide  for  use  of  informal  and 
consensual  procediues  to  resolve 
disputes  where  appropriate.-* 

Recommendatioo  94-2,  Reforming  the 
Government's  Procedure  for  Civil 
Forfeiture 

The  United  States  Government  has  in 
recent  years  made  increasing  use  of  its 
power  to  confiscate  the  property  or 
assets  of  persons  involved  in  illegal 
activities  through  the  civil  forfeiture 
process. 

The  law  classifies  forfeitures  as 
criminal  or  civil  according  to  the 
procedure  by  which  the  government 
perfects  its  title  in  the  confiscated  - 
property.  Criminal  forfeiture  follows  as 
a  consequence  of  criminal  conviction  of 
the  property  owner.  The  government 
cannot  obtain  clear  title  until  a  post-trial 
proceeding  is  held.  Civil  forfeiture  is 
accomplished  by  civil  proceedings,  in 
rem,  against  the  property  itself.  Civil 
forfeiture  has  numerous  advantages  over 
criminal  forfeiture  in  that  the  property 
itself  isthe  "defendant"  in  the  suit,  and 
the  property  may  be  forfeited  even  if  the 
ovraer  is  dead  or  has  fled  the  United 
States. 

Over  a  hundred  statutes  authorize 
civil  forieiture,  with  most  involving 
drug,  racketeering,  money  laundering, 
or  immigration  violation. 

A  civil  forfeiture  begins  with  a 
"seizure"  of  a  privately-owned  property 
by  the  investigative/prosecutorial 
gpvemment  agency.  Constitutionally, 
the  agency  must  meet  the  probable 
cause  test  showing  that  there  are 
reasonable  grounds  for  behef  that  the 
property  has  been  used  in  the 
Commission,  or  constitutes  pro<:eeds,  of . 
the  crime. 

Civil -forfeiture  proceedings  are  of  two 
types.  Congress  has  provided  for 


administrative  forfeiture  in  cases  where 
the  property  is  cash,  the  value  of  the 
property  is  under  $500,000  or  is  a  boat, 
plane  or  car  used  to  carry  or  store  drugs, 
or  if  the  seizure  goes  uncontested. 
Notice  of  an  impending  administrative 
forfeiture  is  sent  to  the  last  known 
address  of  the  owner  and  is  published 
in  newspapers. 

A  fudicial  forfeiture  proceeding  is 
required  when  a  claimant  contests  the 
seizure,  when  the  property  seized  is  real 
estate,  and  when  the  value  of  the  seized 
property  (other  than  cash)  is  over 
$500,000.  If  the  case  proceeds,  it  does  so 
in  federal  district  court  where  there  is 
a  right  to  a  jury  trial. 

Tnis  recommendation  addresses  a  few 
procedural  issues  regarding  civil 
forfeiture.-  Many  other  issues,  both 
procedural  and  substantive,  have  been 
raised  by  courts  and  by  critics  of  the 
forfeiture  process.^  There  is  a 
fundamental  issue  about  the  fairness 
and  effectiveness  of  the  entire 
administrative  civil  seizure/forfeiture 
process.  It  currently  involves  an 
extremely  informal  administrative 
process  and,  for  the  small  proportion  of 
judicial  forfeiture  cases  that  are  taken 
that  fat,  a  trial  in  the  federal  district 
court. 

After  forfeiture,  an  owner  may 
petition  for  remission  (retumj  or 


■•The  AdministiBtive  Conference  has  repeatedly 
encouraged  agencies  to  use  alternative  dispute 
resolution  and  negotiated  rulemaking  techniques  in 
appropriate  circumstances.  The  same  factors   , 
supporting  those  recommendations  suggest  the 
value  of  informal  and  consensual  processes  in  the 
context  of  self-regulatory  organizations.  See,  e.g.. 
Recommendations  82-4  and  86-3. 


*  This  recommendation  only  applies  to  seizures 
by  agencies  acting  under  the  authority  of  statutory 
administrative  forfeiture  provisions.  It  does  not 
apply  to  agency  seizures  of  property  under  the 
authority  of  regulatory  statutes  that  do  not  Ijave 
administrative  forfeiture  provisions,  or  to  seizures 
of  property  that  by  its  nature  is  violative  of  the  law. 
such  as  seizures  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

•Federal  adoption  of  state  fortcitura  actions  is 
one  issue  which  has  received  recent  scrutiny. 
Under  the  Comprehensive  Crime  Control  Act  of 
1984.  forfeited  assets  (property,  or  money  derived 
from  its  sale)  are  allocated  exclusivc'.v  forlaw 
enforcement  purposes  rather  than  to  ihe  general 
Treasury.  Additionally,  the  Department  of  lustice 
and  the  Customs  Bureau  gained  authority  to  transfer 
forfeited  property  and  cash  lo  state  and  local 
agencies  that  directly  participate  in  law 
enforcement  efforts  loading  to  seizures  and 
forfeitures.  ThL<!  has  led  some  officials  in  six  states 
which  require  Forfeited  property  to  revert  lo  the 
genera!  state  treesiiry,  to  ask  federal  officials  to 
adopt  ste'.e  cases  and  convert  them  into  federal 
forfeitures.  The  Department  of  Justice  asset  sharing 
program  shared  over  S736  million  in  cash  and  S90 
million  in  property  with  state  and  local  agencies   . 
frem  the  state  of  the  program  in  fiscal  year  19«6 
through  fiscal  year  1991.  In  Harmplin  v.  Michigan. 
the  Supreme  Court  noted: 

There  is  good  reason  to  be  concerned  that  fines, 
uniquely  of  all  punishments,  will  be  imposed  in  a 
measure  out  of  accord  with  the  penal  goals  of 
retribution  and  deterrence.  Imprisonment,  corporal 
punishment  and  even  capital  punishment  cost  a 
State  money;  fines  are  a  source  of  revenue.  As  we 
have  recognized  in  the  context  of  other 
constitutional  provisions,  it  inake*  sense  to 
.scrutinize  governmental  action  more  closely  when 
the  State  stands  to  benefit 

501  U.S.  957, 1 1 1  S.  a.  2680,  2693.  n  9 

(1991). 


mitigation  (partial  return)  of  the 
property.  Of  course,  in  many  instances, 
especially  those  involving  cash,  no  one 
claims  owmership.  According  to  federal 
common  law,  the  authority  to  grant 
remission  or  mitigation  is  totally  at  thfi 
discretion  of  the  seizing  agency.  A 
decision  on  the  merits  for  remi.ssion  or 
mitigation  is  non-reviewable  by  the 
judiciary.' 

Notice.  The  current  system  of  using 
newspaper  notices  of  the  proposed 
forfeiture  action  along  with  a  letter  to 
the  last  known  address  of  the  owner  has 
been  criticized  as  unduly  expensive" 
and  ineffective.  The  establishment  of  a 
centrally  maintained  Qvil  Forfeiture 
Registry,  which  would  be  published  and 
made  widely  available,  would  not  only 
provide  better  and  more  reliable  notice, 
it  would  provide  a  better  overview  of 
the  entire  forfeiture  process,  thus 
improving  public  and  congressional 
oversight. 

Time  Limits.  At  present,  federal 
statute?  provide  no  time  fimit  on  the 
agency  to  provide  notice  to  the  owner  of 
the  seized  prof>erty.  Unlike  the 
requirements  imposed  on  a  person 
contesting  the  seizure  to  file  a  claim  to 
the  property,  deadfines  have  not  been 
similarly  imposed  on  the  agency  within 
which  it  must  commence  a  forfeiture 
action  in  district  court.  Current 
Department  of  Justice  poficy  is  to  send 
a  notice  of  seizure  to  each  person 
known  to  have  an  omiership  or 
possessory  interest  in  the  seized  article 
within  60  days  of  the  seizure.  The 
notice  triggers  the  running  of  the  time 
specified  by  the  enabling  statute 
(usually  30  days)  widiin  which  a  p«^rson 
may  file  a  claim  to  the  property  (thus 
converting  an  administrative  forfeiture 
into  a  judicial  one). 

Congress  should  provide  a  statutory 
60-day  time  limit  on  the  agency  to 
provide  notice  in  the  Civil  Forfeiture 
Registry  and  to  send  written  notice  of  a 
seizure  to  the  last  known  address  of  the 
ovraer  or  interest  holder  in  the  property. 
Granting  extensions  or  waivers  of  the 
■60-day  notice  requirement  should  be 
within  the  discretion  of  a  federal  ^dge 
or  magistrate,  upon  a  showing  by  the 
government  of  good  cause.  Failure  to 
meet  the  filing  time  limit  (absent  a 
waiver  or  extension)  should  result  ia.a 
return  of  the  property  pending  further 
forfeiture  proceeding. 


•  Historically,  the  federal  government  iias 
provided  (or  administrative  .relief  from  forfeiturr  in 
casfts  where  the  party's  conduct  was  undertajken 
■■without  willful  negligence"  or  an  intent  to  com-T.it 
the  offense.  Cahm-Toledo  v.  Pearson  Yacht  Lfc<:utf; 
Co..  416  U.S.  663.  689-90  n.27  (1974).  quotiog  19 
II.S.C§1618. 

"The  Department  of  Justice  estimates  Uiaf  the 
government  spends  over  S55  million  annually  on 
newspaper  notices. 
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Recommendation 

1 .  Congress  should  provide  for  the 
establishment  of  a  Civil  Forfeiture 
Registry,  centrally  maintained,  kept 
current,  and  made  widely  available  by 
the  Department  of  Justice,  in  lieu  of  the 
current  requirements  to  publish  notices 
in  specific  locations  or  specific  media. 
The  Department  of  Justice  should  then 
maintain  the  Civil  Forfeiture  Registry  to 
provide  a  well-known  and  continuing 
place  for  notifying  owners  of  seized 
property  about  proposed  forfeitures. 

2.  Congress  should  modify  the 
forfeiture  laws  to  require  the 
government  to  publish  notice  in  the 
Civil  Forfeiture  Registr>'  and  mail 
specific  notice  to  the  last  known  address 
of  each  person  known  to  have  an 
ovraership  or  possessory  interest  in  the 
seized  article  within  60-days  following 
seizure,  recognizing  that  extensions  or 
waivers  are  available  with  appropriate 
safeguards  against  abuse.  If  the  seizing 
agency  fails  to  provide  notice  in  the 
Civil  Forfeiture  Registry  (absent  good 
cause)  or  to  the  last  known  address  of 
the  party  from  whom  the  property  was 
seized  within  the  time  limits,  and  no 
waiver  or  extension  was  granted,  the 
seized  article  should  be  returned  to  the 
party  pending  further  forfeiture 
proceedings. 

Statement  of  the  Administrative 
Conference  of  the  United  States 

The  following  formal  statement  was 
adopted  by  the  Assembly  of  the 
Administrative  Conference  on  June  16, 
1994: 

Statement  No.  17  Comments  on  the 
Social  Security  Administration's 
Proposal  on  Reengineering  the  SSA 
Disability  Process 

In  April  1994,  the  Disability  Process 
Reengineering  Team  of  the  U.S.  Social 
Security  Administration  issued  a 
proposal  on  Disability  Process  Redesign 
(Redesign  Proposal  or  Proposal).  The 
SSA  has  asked  for  comments  on  this 
Proposal.  This  Statement  constitutes  the 
official  comments  of  the  Administrative 
Conference. 

In  general,  the  Conference  supports 
most  of  the  procedural  changes  that  the 
Reengineering  Team  has  proposed. 
Many  of  these  changes  have  been 
recommended  by  the  Conference  as  part 
of  its  past  recommendations.  In  this 
Statement,  the  Conference  presents  its 
views  concerning  the  Disability  Process 
Redesign  Proposal  in  light  of  these 
recommendations.  This  Statement  does 
not  address  those  aspects  of  the 


Proposal  that  relate  to  disability 
decision  methodology.^ 

I.  Background 

A.  The  Redesign  Proposal 

The  Reengineering  Team  has  made  a 
series  of  significant  proposals  to  change 
the  way  that  disability  claims  are 
decided.  The  Proposal  eliminates  two  of 
the  current  four  administrative  stages  of 
the  process,  and  assigns  responsibility 
for  developing  the  record  to  a  claim 
manager  at  the  initial  stage  and  to  an 
"adjudication  officer"  at  the  appeal 
stage.  It  retains  the  use  of  an  — 

administrative  law  judge  for  the  appeal 
stage. 

B.  Past  Administrative  Conference 
Recommendations 

The  Administrative  Conference  has 
undertaken  a  series  of  studies  over  the 
last  15  years  that  address  aspects  of  the 
procedures  relating  to  the  processing  of 
claims  for  disability  benefits  under  the 
Social  Security  Act.  This  series  of 
recommendations  has  centered  at  least 
once  on  each  of  the  many  steps  in  the 
process  as  it  currently  exists.  The  focus 
of  many  of  these  recommendations  has 
been  to  improve  the  quality  of 
decisionmaking  by  making  sure  that  as 
much  of  the  necessary  information  is  in 
the  record  as  early  in  the  process  as 
possible. 

In  1978,  the  Conference  issued 
Recommendation  78-2,  Procedures  for 
Determining  Social  Security  Disability 
Claims^°  which  primarily  addressed 
the  administrative  appeal  stage  of  Social 
Security  disability  benefit  adjudications. 
It  recommended  the  continued  use  of 
ALJs,  and  made  suggestions  concerning 
the  development  of  the  evidentiary 
hearing  record,  including 
recommendations  that  ALJs  take  more 
care  in  questioning  claimants,  seek  to 
collect  as  much  evidence  prior  to  the 
hearing  as  possible,  make  greater  use  of 
prehearing  interviews,  and  make  better 
use  of  treating  physicians  as  sources  of 
information. 

In  1986.  the  Conference  issued  a 
recommendation  on  the  use  of 
nonattorney  representatives  in  agency 
proceedings.  Recommendation  86-1. 
Nonlanyer  Assistance  and 
Representation,^^  urged  all  agencies 
with  "mass  justice"  programs,  like  the 
Social  Security  disability  program,  to 


'The  sections  of  the  proposal  that  address 
disability  decision  methodology  relate  to  the 
structure  for  making  the  substantive  decision 
whether  a  particular  claimant  meets  the  criteria  for 
disability  benefits.  See  Disability  Process  Redesign. 
"The  Proposal  from  the  SSA  Disability  Process 
Reengineering  Team  (April  1994)  at  15-18. 

'»1CFR  305.78-2  (1993). 

>•  1  CFR  305.86-1  (1993). 


encourage  the  use  of  nonlawj-er 

representatives. 
In  1987,  the  Conference  issued  two 

recommendations  relating  to  the 
disability  program.  Recommendation 
87-6.  State-Level  Determinations  in 
Social  Security  Disability  Cases.'^ ^ 
addressed  the  first  level  of  disability 
benefit  determination  and  review. 
Recommendation  87-7,^  \'e\v  Role  for 

-  the  Social  Security  Appeals  Council,^^ 
addressed  the  organization  and  function 
of  the  Appeals  Council. 
Recommendation  87-6  was  based  on 
early  results  from  demonstration 
projects  involving  the  state-level 
disability  determination  process.  It 
recommended  additional 
experimentation  with  face-to-face 
procedures.  Recommendation  87-7 
suggested  wide-ranging  and  substantial 
changes  in  the  working  of  the  Appeals 
Council,  including  that  it  move  away 
from  its  historical  function  as  a  case 
review  panel.  The  recommendation 
suggested  that  the  caseload  be 
significantly  limited,  and  that  the 
Appeals  Council  focus  on  important 
issues  on  which  it  could  issue 
precedential  opinions. 

In  1989.  the  Conference  issued  two 
further  recommendations  affecting  the 
disability  program.  Recommendation 
89-10.  Improved  Use  of  Medical 
Personnel  in  Social  Security  Disability 
Determinations^^  addressed  a  variety  of 
issues  involving  medical 
decisionmaking  in  disability  claim 
determinations.  It  proposed 
enhancement  of  the  role  of  medical 
decisionmakers,  increased  effort  to 
develop  medical  evidence  in  the  record, 
and  improved  training  of  the  medical 
staff  on  legal  and  program  issues.  It 
recommended  use  of  optional  face-to-  ■ 
face  interviews  and  elimination  of  the 
reconsideration  step.  It  also 
recommended  that  claimants  be 
informed  of  deficiencies  in  the  medical 
evidence  prior  to  the  issuance  of  an 
initial  determination,  and  that  the 
opinion  of  a  claimant's  treating 
physician  be  given  the  weight  required 
by  court  decisions  and  SSA  rules. 
Recommendation  89-8.  Agency 
Practices  and  Procedures  for  the 
Indexing  and  Public  Availability  of 
Adjudicatory  Dccisions^^ 
recommended  that  agencies  index  and 
make  publicly  available  adjudicatory- 
decisions  of  their  highest  level 
tribunals,  and  further  urged  agencies 
that  do  not  treat  decisions  as 
precedential  to  reexamine  that  policy. ' 


>M  CFR  305.87-6  (1993). 
"1  CFR  305.87-7  (1993). 
'« 1  CFR  305.89-10  (1993). 
>»  1  CFR  305.89-8  (1993). 


This  general  recommendation  would 
apply  to  the  SSA. - 

Recommendation  90-4,  Socio/ 
Sefurity  Disability  Program  Appeals 
Process:  Supplementary. 
Recommendations,'^^  issued  in  1990, 
made  suggestions  about  several  different 
aspects  of  the  appeals  process,  aimed  at 
improving  the  record  for  decision.  It 
recommended  enhancement  of 
information  provided  in  decision 
documents,  increased  use  of  prehearing 
conferences  in  cases  where  claimants 
are  represented,  greater  use  of 
subpoenas  by  ,^LJs,  and  a  closing  of  the 
record  after  the  ALJ  hearing,  subject  to 
limited  opportunity  to  reopen  based  on 
new  information. 

In  1991.  the  Conference  addressed  the 
representative  payee  program  for 
disability  benefits.  Recommendation 
91-3,  The  Social  Security 
Representative  Payee  Program,'''' 
addressed  a  number  of  procedural 
issues  raised  by  that  program.  Among 
the  recommendations  was  that  the 
opportunity  for  face-to-face  moetings  be 
provided. 

II.  Discussion 

As  discussed  more  fully  below,  the 
Conference  supports  mpst  of  the 
Redesign  Proposal's  changes  in  the  -  -.- 
process  for  adjudicating  disability     '"-'   - 
claims.  This  Statement  will  address 
issues  categorized  by  the  step  in  the 
process  to  which  they  apply. 

A  Initial  Decision 

1 .  Role  of  Disability  Claim  Manager 

The  proposal  would  assign  full 
responsibility  for  claim  development 
and  initial  decisionmaking  to  a 
disability  claim  manager.  It  also  stresses 
the  need  to  develop  the  record  for 
decision  as  completely  as  possible  at 
this  stage.  The  Conference  has 
consistently  encouraged  the 
development  of  as  complete  a  record  as 
possible,  as  early  in  the  process  as 
possible.  Assigning  that  responsibility 
to  a  sijigle  well-trained  person  is 
consistent  with  the  Conference's 
recommendations. 

The  Conference  suggests  that  claim 
(ievelopment  practices  be  undertaken 
consistent  with  Conference 
Recommendation  89-10,  which 
pmphasizes  the  importance  of  full  and 
complete  factual  development  of 
disabihty  claims,  in  particular  the 
medical  aspects  of  such  claims. 
Recommendation  89-10  also  supports 
the  current  team  approach  to  disability 
decisionmaki.ig.  and  suggests  an 
enhanced  rule  for  medical  personnel  in 


'"  1  OR  305.90-t  (1993). 
■=ir.FR305.93-r(1993). 


both  claim  development  and  disability 
determination.  As  discussed  in  more 
detail  below,  the  Redesign  Proposal 
retains  a  role  for  medical  personnel  as 
consultaiits  to  claim  managers.  The 
Conference  recommends  that  claim 
managers  be  directed  to  consult  with 
medical  sources  regularly  on  medical 
matters. 

The  Proposal  would  allow  third 
parties  to  help  develop  the  information 
necessary  to  decide  a  claim.  This 
concept  is  a  reasonable  one,  so  long  as 
the  claim  manager  retains  uhimate 
responsibility  for  developing  an 
adequate  record  and  for  making  the 
decision  on  benefits  based  on  the 
record.  , 

2.  Role  of  Medical  Personnel  as 
Consultants 

The  Redesign  Proposal  suggests  that 
claim  managers  may  use  medical 
consultants  for  advice  on  medical 
issues.  The  Conference,  in 
Recommendation  89-10,  suggested  that 
the  evaluation  of  medical  evidence  and 
-  decisions  on  medical  issues  should  be 
made  by  a  medical  professional 
(physician  or  psychologist),  who  should 
also  have  responsibility  for  developing 
such  evidence  in  the  record.  This 
recommendation  was  based  on  the  two- 
member  team  approach  currently  in  use 
at  the  state  Disability  Determination 
Service  level.  The  Conference  continues 
to  believe  that  medically-trained 
persormel  should  have  an  important 
role  in  the  decisionmaking  process  on 
medical  evidence.  Although  the 
Proposal  does  state  that  disability  claim 
managers  will  call  on  the  services  of 
medical  consultants,  it  contemplates 
that  the  final  decision  on  all  matters, 
including  the  resolution  of  disputed 
medical  issues,  would  rest  with  the 
claim  manager.  The  Conference 
continues  to  stress  the  neettto  ensure 
that  adequate  consultation  with  medical 
expi!rts  takes  place.  Appropriate 
guidelines  for  such  consultation  should 
be  developed.^"  The  Conf.3r'  nee  also 
recommends  the  establish,  n-nt  of 
guidelines  that  set  prioritios  for  the  use 
by  claim  managers  of  treating 
physicians,  examining  physicians,  and 
nonexamining  physicians,  including 
specialists. 

The  Conference  supports  the  aspects 
of  the  Proposal  designed  to  improve  the 
quality  of  evidence  provided  by  medical 
sources  for  disability  adjudications. 
Many  of  these  improvements  and 
proposals  track  suggestions  included  in 
Recommendation  89-10.  For  example, 
the  Conference  has  recommended  that 
physicians  be  adequately  compensafeil 


for  their  work,  and  that  all  contacts  be 
documented  routinely  in  writing  .-jnd 
included  in  the  record. 

3.  Predenial  Notice  With  Opportunity 
for  Face-to-Face  Interview 

The  Conference  supports  instituting 
the  opportunity  for  a  face-to-face 
interview  betvveen  the  claim  manager 
and  the  claimant  at  the  initial  stage. ''» 
Such  an  opportunity  will  not  only 
provide  the  claim  manager  with  relevant 
information  and  the  chance  to  ask  for 
and  get  information  efficiently,  but  it 
should  also  give  claimants  more 
confidence  in  the  fairness  of  the 
process,  by  giving  them  an  opportunity 
to  be  heard.  This  may  have  the  efTect  of 
reducing  appeals,  even  when  bene.lts 
are  denied,  because  the  process  will  be 
seen  to  have  increased  legitimacy. 

The  Conference  also  supports  the 
Redesign  Proposal's  concept  of  a 
predenial  notice.  The  Conference  has 
long  supported  the  idea  that  claimants 
should  be  made  aware  of  the 
deiiciencies  in  their  apphcations,  and 
provided  the  opportunity  to  correct 
them. 20  Such  steps  are  likely  to  lead  to 
more  accurate  early  decisionmaking. 

4.  Issuance  of  Full  "•Statement  of  the 
Claim"  Decisions 

The  Conference  supports  the  issuance 
of  full  decisions  on  disability  benefit 
clai.Tis.  The  proposed  contents  for 
"Statement  of  the  Claim"  decisions  are 
consistent  with  those  the  Conference 
recommended  in  Recommendation  90- 
4.  Providing  sufficient  information  to 
claimants  helps  them  make  informed 
decisions  about  future  action. 

B.  Elimination  of  the  Reconsideration 
Step 

The  Conference  has  also  previously 
recommended  that  the  reconsideration 
stage  be  eliminated  if  the  claimant  has 
an  opportunity  for  face-to-face  co.'^itad 
with  the  decisionmaker  at  the  initial 
stage.-' The  Reengineering  Team's 
proposal  to  provide  such  opportunitv 
and  to  eliminate  the  redirndanry  of 
reconsideration  is  an  important  a,nd 
positive  step. 

C.  The  Administrative  Appeals  Prtn  t-ss 

1  Use  of  Prnh'>aring  -^  Officer  to  P.'-ppar*' 
riairn  for  Appeals 

The  Conference  has  long  supported 
the  concept  of  developing  the  record  fcjr 


'"Spo  Rrr ommPi.ri.ii)on  S't-ini.MIJ 


'■*Si>e  Rpf  o;rir!)eiiU.,!.on  89-10t4;(b|;  !.et  o>:i 
Ri?coin;i>ei-,<ld:ion  91-312),  a.'id  preaRibie  ^l  B.S\. 

-"Retommendations.  7»-2,'B'(4!,  89-lurb:(4l.  uo- 
4;i),  91-3,  ,     - 

''  R>HomiT.i>i.i;o;:o,-;  8»-lCKA)(4)(bl.  (Bl 

••  The  Conference  rpcommends  using  tr.t  u  r-.i 
■■prt'fii-anr.g  tijTit  i»r"  toinet  t.'ioo  "ddjudiLtny.T 
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an  appeal  as  early  in  the  process  as 
possible.  23  Thus,  the  approach  of 
designating  someone  to  prepare  the 
claim  for  appeal  is  one  the  Conference 
supports.  The  Conference  also  supports 
the  idea  that  claims  be  granted  based  on 
evidence  in  the  record  without  a 
hearing.^* 

The  Conference  also  recommends  that 
prehearing  officers  not  be  required  to  be 
attorneys,  although  knowledge  of  the 
legal  system  and  of  applicable  law 
would  appear  to  be  relevant 
qualifications. 

2.  Use  of  Prehearing  Conferences  and 
Stipulations 

The  Conference  supports  the  use  of 
prehearing  conferences  and  stipulations, 
which  could  streamline  the  hearing 
process  by  narrowing  issues  and 
ensuring  that  the  necessary  evidence 
will  be  available  at  the  hearing.  In  some 
cases,  a  prehearing  conference  may 
obviate  die  need  for  a  hearing.  It  is  our 
understanding,  based  on  discussions 
with  the  Redesign  Team,  that  the 
Proposal  would  limit  prehearing 
conferences  to  cases  where  claimants 
are  represented.  This  is  consistent  with 
Conference  recommendations. ^s 

3.  Consultation  With  Medical  Sources  in 
Appeals 

The  Conference  believes  that 
improved  case  development  will  result 
from  the  special  responsibilities  giyen  to 
disability  claim  managers  at  the  initial 
decisionmaking  level  and  to  prehearing 
officers  at  the  administrative  hearing 
level.  At  the  same  time,  the  Conference 
supports  retaining  authority  for 
administrative  law  judges  to  consult 
with  medical  sources,  as  needed.  The 
Conference  believes  that,  in  doing  so. 
ALJs  should  follow  practices  similar  to 
those  set  out  in  Recommendation  89- 
10.26 

4.  Retention  of  De  Novo  Hearing  With 
an  Administrative  Law  judge 

The  Conference  supports  the 
proposed  role  for  prehearing  officers  in 
developing  the  record  as  a  way  to 
improve  the  effectiveness  of  ALJ 
decisionmaking.  The  Conference's 
recommendations,  however,  have  been 
predicated  on  the  presumption  that  an 
ALJ  would  have  the  ultimate 
decisionmaking  responsibility. 
Although  others  may  be  available  to 


officer."  The  term  "adjudication  officer"  suggests 
another  level  of  decisionmaking,  which,  even  under 
the  Redesign  Proposal,  is  not  a  completely  accurate 
description. 
"Recommendations  76-2(B)(l),(2). 
-'  Recommendation  90-4(2). 
>  -■* Recommendation  90-4,  preamble  and  (2). 
i      -"Recommendation  8»-10(C). 


assist,  the  ALJ  must  retain  the 
responsibility  for  the  content  and 
quality  of  his  or  her  decisions. 

5.  Role  of  the  Appeals  Council 

The  Conference  has  previously 
recommended  that  the  Appeals  Council 
role  in  the  disability  process  be 
limited. 27  The  Conference  believes  that, 
in  reviewing  cases,  the  Council  should 
focus  on  cases  raising  precedential 
questions.  The  Conference  supports  the 
Proposal's  idea  of  having  the  Appeals 
Council  also  review  cases  on  a  random 
basis,  looking  at  both  grants  and  denials. 
The  Conference  also  believes  that  the 
Appeals  Council  should  have  a  role  in 
providing  guidance  to  decisionmakers  at 
all  stages  in  the  claims  process,  through 
the  use  of  precedent  and  interpretive 
guidelines  concerning  adjudicatory 
principles  and  decisional  standards. 

D.  Other  Issues 

1.  Training 

The  Conference  supports  proposals  to 
enhance  training  of  all  staff  involved  in 
processing  and  adjudicating  disability 
benefit  claims.^s 

2.  Representatives 

The  Conference  has  recommended 
that  claimants  be  provided  information 
about  sources  of  representation,  both 
attorneys  and  nonattomeys.^s  n  also  has 
suggested  that  appropriate  standards  be 
adopted  concerning  proper  practice,  and 
that  nonattomey  representatives  be 
encouraged.'"  The  Redesign  Proposal 
contains  similar  types  of  suggestions. 

3.  Precedent 

The  Proposal  calls  for  a  single 
presentation  of  all  substantive  policies 
used  for  determination  of  eligibility  for 
benefits.  This  is  consistent  with  a 
number  of  Conference  recommendations 
that  SSA  make  more  use  of  agency 
guidance  in  disability  benefits  cases.'^ 
The  Conference  also  recommends  use  of 
precedent  and  clear  agency  statements 
of  policy  to  encourage  uniform 
outcomes  among  similar  cases.  The 
Appeals  Council  could  undertake,  as 
one  of  its  functions,  the  review  of  ALJ 
determinations  for  use  as  precedent. 

4.  Reopening  the  Record 

The  Proposal  implies  that  the  record 
will  be  closed  at  the  ALJ  level.  We 
support  the  idea  that  the  record  should 
close  following  the  ALJ  hearing,  at  a 


time  set  by  the  ALJ,  and  suggest  that  this 
be  made  explicit. 

The  Proposal  is  silent  on  the 
availability  of  any  opportunity  to  reopen 
the  record  following  the  ALJ  hearing^ 
While  the  Conference  does  not  generally 
encourage  such  reopenings.  SSA  should 
consider  offering  a  limited  opportunity 
to  reopen  the  record  in  appropriate 
cases,  consistent  with  Recommendation 
90-4(4).  (5). 

[FR  Doc.  94-21304  Filed  8-29-94:  8:45  ami 
BILLING  CODE  6110-01-P 


*' Recommendation  87-7. 
"Reconunendations  89-10(A)(6).  78-2CC1. 
"Recommendation  78-2(E).     ~ 
'"Recommendation  8&-1. 
T  Recommendations  87-7(1  )(a)(2):  78-2(c)(2): 
89-8  n.2. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-089-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  six  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building.  U.S.  Department  of 
Agricuhure,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits.  BBEP^  APHIS, 
USDA,  room  850,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782.  (301)  436-7612. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 


Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Beheve  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
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certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 


the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application  No. 


94-200-01 

94-207-01,  renewal  of  permit  93- 

1 90-01 ,  issued  on  1 0/05/93. 
94-207-02  

94-213-01  „ 


94-213-02,  renewal  of  permit  92- 

156-01 ,  Issued  on  9/23/92. 
94-217-02  


Applicant 


University  of  Georgia 


Calgene,  Incor- 
porated. 

University  of  Wiscorv 
sin. 

University  of  WIscorv 
sin. 


Calgene,  Incor- 
porated. 

Monsanto  Agricul- 
tural Company. 


Date  re- 
ceived 


7/19/94 

7/26/94 
7/26/94 

a/01/94 

8/01/94 
8/05/94 


Organisms 


Field  test  location 


Canola  plants  genetically  engineered  to  ex- 
press a  gene  from  Bacillus  thuhngiensis 
(Bt)  for  resistance  to  coleopteran  insects. 

Canola  plants  genetically  engineered  to  ex- 
press oil  modification  genes. 

Antibiotic  producing  Rhizoblum  strain  to  inhitxt 
the  growtfi  of  closely  related  bacteria  in  the 
soil. 

Cranberry  plants  genetically  engineered  to  ex- 
press a  gene  from  Bacillus  thuhngiensis  (Bt 
strain  k)  for  resistance  to  coleopteran  in- 
sects. 

Canola  plants  genetically  engineered  to  ex- 
press oil  riKXlificaflon  genes. 

Potato  plants  genetically  engineered  to  ex- 
press a  gene  from  Bacillus  thuhngiensis  (Bt 
strain  t)  for  resistance  to  coleopteran  in- 
sects, and  express  a  gene  for  resistance  to 
potato  leaf  roil  virus. 


Georgia. 


Alat>ama,  South 

Carolina. 
Wisconsin. 


Wisconsin. 

Georgia. 
California,  Florida 


.    Done  in  Washington,  DC,  this  24th  day  of 
August  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Senice. 

|FR  Doc.  94-21350  Filed  8-29-94;  8:45  ami 

BILLING  CODE  3410-34-P 


JMI 


Forest  Service 

Revised  Draft  Supplement  to  the  Final 
Environmental  Impact  Statement  for 
the  Early  Winters  Alpine  Winter  Sports 
Study,  Okanogan  National  Forest, 
Olianogan  County,  WA 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Cancellation  of  a  revised 
supplement  to  a  final  environmental 
impact  statement. 

SUMMARY:  On  January  22, 1991,  a  notice 
of  intent  to  prepare  a  revised  draft 
supplement  to  the  final  environmental 
impact  statement  (EIS)  for  the  Early 
Winters  Alpine  Winter  Sports  Study  on 
the  Okanogan  National  Forest  was 
published  in  the  Federal  Register  (56 
FR  2158).  Because  there  is  no  longer  any 
party  proposing  development  of  this 
alpine  winter  sport  site  and, 
subsequently,  no  need  for  a  land 
exchange  in  the  project  area,  the  Forest 
Service  has  decided  to  cancel  this 
revised  supplemental  EIS.  The  data 
developed  and  collected  from  the 
environmental  and  the  land  exchange 


analyses,  as  directed  by  Public  Law 
101-560.  is  completed  and  will  be  made 
a  part  of  the  pubUc  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Jim  Gregg,  Resort 
Development  Coordinator,  Box  579, 
Winthrop  Ranger  District,  Winfhrop, 
Washington  98862  or  telephone  (509) 
996-2266. 

Dated:  August  22,  1994. 
Sterling  |.  Wilcox, 

Acting  Deputy  Associate  Chief.  National 
Forest  System. 

(FR  Doc.  94-21352  Filed  8-29-94:  8:45  am) 
BILLING  COOE  3410-11-M 

Soil  Conservation  Service 

Moxee  Watershed  Project,  Yakima 
County,  WA 

AGENCY:  Soil  Conservation  Service. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 


SUMMARY:  Pursuant  to  Section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  regulations  (40  CFR  part  1500); 
and  the  Soil  Conservation  Service 
Regulations  (7  CFR  part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Moxee  Watershed 
Project,  Yakima  County,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  A.  Brown,  State  Conservationist, 
Soil  Conservation  Ser\'ice,  Rock  Pointe 
Tower,  West  316  Boone  Ave.,  Suite 
#450,  Spokane,  Washington  99201. 
Telephone:  (509)  353-2337. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicated  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  adverse 
impacts  to  the  environment.  As  a  resuh 
of  these  findings,  Lynn  A.  Browm,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  purpose  is  to  improve  the 
water  quality  of  the  Yakima  River.  The 
major  practice  proposed  is  the 
conversion  of  surface  irrigation  to  drip 
irrigation  on  approximately  5,000  acres. 
This  practice  will  virtually  eliminate 
tailwater  from  these  fields  therefore 
eliminating  irrigation  induced  erosion 
which  has  contributed  to  poor  water 
quality  in  the  Yakima  River. 

The  other  proposed  conservation 
practices  include:  irrigation  wafer 
management,  nutrient  management,  and 
pesticide  management. 

The  North  Yakima  Conser\'ation 
District  will  be  sponsors  of  the  proposed 
project.  They  will  encourage 
development  and  installation  of 
conservation  plans  on  all  eligible  land 
within  the  watershed.  They  will  provide 
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leadership  through  an  aggressive 
infonnation  and  education  program  to 
encourage  the  appUcation  of  land 
treatment  measures  necessary  for  the 
success  of  this  plan. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copiesof  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Frank  R.  Easter,  Assistant  State 
Conservationist  (Programs). 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  August  23, 1994. 
Lynn  A.  Brown, 
State  ConseivatioitisL 

|FR  Doc,  94-21305  Filed  a-29-94:  8:45  am] 
BILUNG  CODE  3410-1«-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
AdministratioR 

Membership  of  the  National  Oceanic 
and  Atmospheric  Administration 
Performance  Review  Board 

agency:  Natiooai  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Department  of  Commerce. 
ACTtOM:  Noboe  of  Membership  of  NCAA 
Performance  Review  Board. 

SUMMARY:  In  accordance  with  the  Civil 
Service  Refonn  Act  of  1978,  5  USC, 
4314(c)(4),  NOAA  announces  the 
appointment  of  persons  to  serve  as 
members  of  the  NOAA  Performance 
Review  Board  (PRB).  The  NOAA  PRB  is 
resptMisiWe  for  reviewing  performance 
appraisals  and  ratings  of  Senior 
Executive  Service  {SES)  members  and 
making  wntten  recommendations  to  the 
appointing  authority  on  SES  retention 
and  com{)ensation  matters,  including 
performance-based  pay  adjustments, 
awarding  of  bonuses,  reviewing 
recommendations  for  potential 
Presidential  Rank  Award  nominees  and 
SES  recertification  determination 
recommendations. 

The  appointment  of  these  members  to 
the  NOAA  PRB  will  be  for  periods  of  24 
months  beginning  September  30, 1994. 
EFFECnVE  DATE:  The  effective  date  of 
ser\'ice  of  appointees  to  theJ^OAA 
Performance  Review  Board  is  September 
30, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  E.  Markham.  Senior  Executive 
Service  Program  Manager.  Human 
Resources  Management  Office.  Office  of 
Administration.  NOAA,  1315  East-West 
Highway,  Silver  Spring.  Maryland 
20910,  (301)  713-0530. 
SUPPLEMENTARY  INFORMATION:  The 
names  and  position  titles  of  the 
members  of  the  NOAA  PRB  (NOAA 
officials  unless  othennise  identified)  are 
set  forth  below: 
Carol  Beaver:  Chief,  Aeronautical 

Charting  Division,  National  Ocean 

Service 
CM.  Bhamralkar:  Director,  Program 

Development  and  Coordination  Staff. 

Office  of  Oceanic  and  Atmospheric 

Research 
Melbourne  G.  Briscoe:  Director.  Office 

of  Ocean  and  Earth  Sciences 
Bradford  E.  Brown:  Southeast  Science 

and  Research  Director,  National 

Marine  Fisheries  Ser\'ice 
David  Evans;  Senior  Scientist,  National 

Ocean  Service 
Nancy  Foster:  Deputy  Assistant 

Administrator,  National  Marine 

Fisheries  Service 
Susan  B.  Fruchter:  Counselor  to  the 

Under  Secretary  for  Oceans  and 

Atmosphere 
Lois  ].  Cajdys:  Chief.  Management  and 

Budget,  National  Weather  Service 
Margaret  F.  Hayes:  Assistant  General 

Counsel  for  Fisheries,  Office  of 

General  Counsel 
Donald  E.  Humphries:  Deputy  Director, 

Office  of  Administration 
Walter  J.  Hussey:  Director,  Office  of 

Systems  Development  National 

Environmental  Satellite,  Data  and 

Information  Service 
David  Jefferson:  Chief,  Information 

Systems  Engineering  Division 

(National  Institute  of  Standards  and 

Technology! 
Katharine  W.  Kimball:  Deputy  Assistant 

Secretary,  Office  of  the  Assistant 

Secretary 
Martha  R.  Lumpldn:  thrector.  Central 

Administrative  Support  Center,  Office 

of  Administration 
Ronald  D.  McPherson:  Director, 

National  Meteorological  Service, 

National  Weather  Service 
George  P.  Murphy:  Chief,  Automation 

Division,  Natioioal  Meteorological 

Center 
Ned  A.  Ostenso:  Assistant 

Administrator.  Office  of  Oceanic  and 

Atroo^heric  Research 
P.  Krishna  Rao:  Director.  Office  of 

Researcii  and  Aj>plications,  National 

Environmental  SatelUte,  Data  and 

Information  Service 
Michael  P.  Sissenwioe:  Senior  Scientist 

for  Fisheriesw  National  Marine 

Fisheries  Service 


Alan  R.  Thomas:  Deputy  Assistant 
Administrator  for  Laboratories,  Office 
of  Oceanic  and  Atmospheric  Research 

John  Williams:  Director,  Office  of 
Technology  Commercialization 
(National  Institute  of  Standards  and 
Technology) 

Gregory  W.  Withee:  Deputy  Assistant 
Administrator,  National 
Environmental  Satellite,  Data  and 
Information  Service 

Sally  J.  Yozell:  Director,  Office  of 
Legislative  Affairs 

Dated:  August  24.  1994. 
D.  lames  Baker,  .     "- 

Under  Secretary  for  Oceans  and  Atmosphere. 
(PR  Doc.  94-21344  Filed  6-29-94.  8.45  am) 
BtLLING  CODE  3510-i2-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armed  Forces  Epidemiological  Board 
Meeting 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  open  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (PL 
92-462),  announcement  is  made  of  the 
following  committee  meeting: 

Name  of  Committee:  Armed  Forces 
Epidemiological  Board. 

Date  of  Meeting:  0&-07  October  1994. 

Time:  0600-1630. 

Place:  USAMRIID.  Fort  Oetnck,  Maryland. 

Proposed  Agenda:  Service  preventive 
medicine  repwrts.  vaccine  usage  updates, 
accession  physical  standards.  Medical 
Follow-up  Agency. 

This  meeting  tvill  be  open  to  the  public  tnit 
limited  by  space  acoammodations.  Any 
interested  person  may  aStend,  appear  before 
or  file  statements  with  the  committee  at  the 
time  and  in  the  maaner  permitted  by  the 
committee.  Interested  persons  wishing  to 
participate  siK>uld  advise  the  Executive 
Secretary,  AFEB,  Slcyline  Six.  5109  Leesburg 
Pike,  Room  667.  Falls  Church,  VA  22041- 
3258. 

Kenneth  L.  Denton. 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-21322  Filed  8-29-94;  8:45  am) 
BILUNG  COOE  37t»><W-M 


International  Personal  Property 
Program — Proposed  Test 

A<aENCY:  Military  Traffic  Management 

Command,  DOD. 

ACTION:  Notice  of  Proposed  Test  in  the 

International  Personal  Property 

Program. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  advance  ixifocmatioa 
concerning  a  test  of  a  new  oode  of 


service  to  move  international  household 
goods  (HHG)  shipments  under  the 
MTMC  international  through 
Government  Bill  of  Lading  Program 
(ITGBL).  MTMC  is  proposing  to  test  a 
new  code  of  service,  (Code  3),  for  ITGBL 
HHG  shipments  moving  between 
CONUS  and  Korea',  Japan,  and  Okinawa, 

-  effective  with  the  international  summer 
(IS95)  cycle,  1  April' 1995.  Carrier  single 
factor  rate  (SFR)  submissions  for  Code  3 

-  service  will  include  all  charges  and  the 
performance  services  currently  in  the 
Code  4  rate  except  ocean  freight  charges. 
TheMilitarySealift  Command  (MSC) 
over-ocean  routing  rates  will  be  used  for 
the  ocean  segment.  The  terms, 
conditions,  and  rules,  coiitained  in  the 
International  Personal  Property  Rate 
Solicitation  will  apply.  Certain 
provisions  will  be  added  to  the  MTMC 
ITGBL  rate  solicitation  to  authorize  use 
of  the  MSC  ocean  rates  by  approved 
freight  forwarders  and  will  provide 
conditions  for  forwarder  participation. 
The  IS95  solicitation  is  scheduled  to  be 
distributed  to  industry  in  mid  October, 
to  be  effective  1  Apriri995. 
DATES:  Comments  must  be  received 
September  29,  1994. 

ADDRESSES: 

1.  ITGBL  carrier/industry  comments 
should  be  mailed  to  Headquarters, 
Military  Traffic  Management  Command, 
ATTN:  Ms.  Shelly  Johnson,  MTOP-T- 
NP,  Room  621,  5611  Columbia  Pike. 
Falls  Church,  VA  22041-5050. 

2.  Ocean  carrier  comments  should  be 
mailed  to  Commanding  Officer,  Military 
Sealift  Command,  Central  Technical 
Activity  Command,  ATTN:  Mr.  Doug 
Anderson,  N-10,  Washington,  DC 
20398-5100,  with  a  courtesy  copy  to 
HQMTMC 

FOR  FURTHER  INFORMATIONCONTACT: 

1.  Ms.  Shelly  Johnson,  POC  for  the 
International  Personal  Property  Rate 
Solicitation,  (703)  756-2383. 

2.  Mr.  Doug  Anderson,  MSC,  POC  for 
the  MSC  Rate  Guide,  (202)  433-0415. 
SUPPLEMENTARY  INFORMATION:  MTMC 
proposes  testing  a  new  code  of  service 
(Code  3)  for  international  containerized 
HHG  shipments  moving  between 
CONUS  and  Korea,  Japan,  and  Okinawa. 
Department  of  Defense-approved  ITGBL 
carriers  having  Code  4  approval  to 
transport  HHG  shipments  to/from 
Korea,  Japan,  and  Okinawa,  will  be    ■ 
automatically,  unless  otherwise 
requested,  approved  to  participate  in  the 
test.  ITGBL  carrier  participation  and/or 
rate  submission,  is  optional.  The 
transportation  SFR  for  Code  3 
shipments  will  include  all  services  in 
Item  432  of  the  International  Personal 


Property  Rate  Solicitation  except  over- 
ocean  transportation  charges.  MSC  rates 
published  in  the  MSC  Container 
Agreement  and  Rate  Guide  will  be  used 
for  the  ocean  segment.  Code  3  service 
will  be  in  addition  to  the  other 
established  codes  of  service,  such  as 
Codes  4  and  5.  Movement  of  these 
shipments  will  be  predicted  on  the 
policy,  administrative  requirements, 
terms,  conditions,  and  rules,  contained 
in  the  International  Personal  Property 
Rate  Solicitation,  the  MSC  Container 
Agreement  and  Rate  Guide,  and  are 
subject  to  the  following  requirements. 

a.  Operational  Procedures 

Code  3  service  is  defined  as  the 
movement  of  HHG  in  Type  II  MTMC- 
approved  containers  whereby  a  carrier 
provides  origin  services,  linehaul 
service  from  origin  residence  to  a 
commercial  ocean  terminal,  ocean 
transportation  (using  MSC  negotiated 
rates  to  a  commercial  port  of  discharge), 
linehaul  to  the  destination  residence, 
and  destination  services. 

The  information  outlines  below 
applies  to  the  movement  of  Code  3 
shipments. 

1.  Authority  to  Use  MSC  Rates.  The 
MSC  Worldwide  Container  Agreement 
contains  authority  for  MTMC  approved 
ITGBL  carriers  to  use  MSC  negotiated 
ocean  rates.  Section  C-5  of  the 
Worldv«de  Agreement  defines  the 
Government  as  the  U.S.  Government,  its 
agents,  and  contractors.  The  ocean 
carrier  is  obligated  in  accordance  with 
Sections  C-4  and  C-6  of  the  MSC 
Worldwide  Container  Agreement  to 
transport  cargo  tendered  by  the 
Government.  The  ocean  carrier  will 
perform  services  in  accordance  with 
MSC  contracts  upon  proper  ordering  by 
an  authorized  ITBBL  carrier. 

2.  Ordering  Activity  Designation. 
MTMC,  as  the  Administrative 
Contracting  Officer  for  MSC  will 
designate  ITGBL  carriers  with  accepted 
Code  3  rates  on  file,  as  ordering 
activities  of  the  Government.  As  an 
ordering  activity  of  the  Government,  the 
ITGBL  carrier  will  have  authority  to 
book  containers  on  behalf  of  the 
Government  within  the  limits  of 
delegation  and  subject  to  Government 
oversight.  Ordering  activity  authority 
will  allow  the  ITGBL  carrier  to  utilize 
MSC  negotiated  rates.  The  ITGBL  carrier 
will  be  responsible  for  exercising  its 
administrative  authority  in  accordance 
with  the  delegation  authority  granted  by 
MTMC.  and  with  the  terms  and 
conditions  of  the  MSC  container 
agreement  with  oversight  by  MTMC. 
ITGBL  carriers  designated  as  ordering 
activities  of  the  Government  will  sign  an 
agreement  acknowledging  the  terms. 


conditions,  and  responsibilities, 
associated  with  the  delegated  authority. 
A  listing  reflecting  those  ITGBL  carriers 
designated  as  ordering  activities  of  the 
Government  will  be  provided  to  the 
MSC  ocean  carriers  prior  to  the  effective 
date  of  the  cycle. 

3.  Withdrawal  of  Ordering  Activity 
Authority.  MTMC  mayTevoke  the 
ordering  activity  authority  of  any  ITGBL 
carrier  who  fails  to  comply  with  the 
terms,  conditions,  and  responsibility 
associated  with  use  of  the  MSC 
negotiated  rates.  This  will  preclude  the 
ITGBL  carrier  from  further  participation 
in  Code  3  traffic  for  the  remainder  of  the 
solicitation  period  and  cycle.  Repetitive 
violations  of  ordering  activity  authority 
may  result  in  removal  of  the  ITGBL 
carrier  from  further  Code  3 
participation. 

4.  Ocean  Carrier  Cargo  Allocations.  In 
accordance  with  the  terms  and 
conditions  of  the  MSC  Container 
Agreement,  the  low  cost  ocean  carrier 
will  be  offered  75  percent  of  the 
available  cargo  on  a  given  route.  The 
remaining  25  percent  of  the  cargo  will 
be  offered  to  other  participating  ocean 
carriers.  All  Code  3  HHG  shipments, 
under  this  test  will  be  offered  initially 
to  the  low  cost  ocean  carrier  and 
included  in  the  75  percent  cargo 
allocations. 

5.  Ocean  Container  Bookings.  MTMC 
will  provide  port  information  and 
administrative  institutions  to  ITGBL 
carriers  and  adjust  such  instructions,  as 
required,  to  provide  for  compliance 
with  HHG  distribution  requirements. 
ITGBL  carriers  will  be  required  to 
adhere  to  these  instructions.  ITGBL 
carriers  will  offer  all  Code  3  shipments 
to  the  ocean  carrier  establishing  the 
lowest  MSC  rate  for  the  applicable  route 
unless  instructed  to  do  othenvise  bv 
MTMC.  If  the  shipments  are  declined  bv 
low  cost  ocean  carrier,  a  nonavailability 
statement  will  be  issued  by  the  ocean 
cartier  and  required  to  accompany  the 
ITGBL  carriers  billing  to  the  appropriate 
Defense  Finance  and  Accounting  Office. 

6.  Container  Utilization.  ITGBL 
carriers  participating  in  Code  3  traffic 
will  be  required  to  optimize  ocean 
container  utilization.  Imposition  of 
utilization  factors  are  necessary  to 
incentivize  optimal  loading  of 
containers  since  MSC  rates  are  based  on 
rates  per  measurement  ton  utilizing  100 
percent  of  the  inside  cubic  capacity  of 
the  container  regardless  of  the  actual  of 
HHGs  loaded  in  the  container.  (See 
paragraph  a.  10.(b)). 

7.  Coioading.  To  permit  carriers 
ability  to  continue  traditionally 
accepted  commercial  coioading 
practices,  carriers  may  coload  Code  3 
shipments.  Code  3  shipments  may  onlv 
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be  coloaded  in  ocean  containers  with 
Code  3  shipments.  The  ITGBL  carrier's 
Ordering  Activity  will  be  revoked  if  it 
is  found  that  Code  3  and  Non-Code  3 
shipments  are  coloaded. 

8.  Payment  of  Ocean  Charges.  The 
ITGBL  carrier  who  orders  services  from 
the  ocean  carrier  on  behalf  of  the 
Government  is  responsible  for  payment 
of  MSC  ocean  rates  to  the  ocean  carrier. 
Ocean  freight  charges  shall  be  earned  by 
the  MSC  ocean  carrier  upon  delivery  of 
the  shipment  to  the  destination  named 
in  the  shipping  order  in  accordance 
with  MSC's  agreements  and  rate  guides. 
Payment  by  the  ITGBL  carrier  shall  be 
made  within  30  days  after  receipt  of  a 
proper  invoice  from  the  MSC  ocean 
carrier  of  evidence  of  delivery 
whichever  occurs  later.  ITGBL  carriers 
will  be  reimbursed  for  over-ocean 
movement  costs  for  Code  3  shipments 
tendered  to  the  low  cost  ocean  carrier  or 
when  a  nonavailability  statement  is 
provided  by  the  low  cost  ocean  carrier 
indicating  the  shipment  was  refused. 

9.  Failure  to  Pay  Ocean  Carrier.  In 
accordance  with  the  terms  and 
conditions  of  the  MSC  Container 
Agreement,  the  Government  is 
responsible  for  payment  of  ocean 
charges  if  the  ITGBL  carrier  fails  to  pay 
the  MSC  ocean  carrier.  MSC  will 
maintain  a  reserve  fund  for  use  in 
paying  the  ocean  carrier  MTMC  will 
initiate  set-off  action  against  ITGBL 
carriers  for  ocean  charges,  appUcable 
interest,  and  any  other  costs  incurred  for 
nonpayment  of  ocean  charges. 
Designation  of  oidering  activity 
authority  will  be  revoked,  and  the 
ITGBL  carrier  will  be  precluded  from 
further  participation  in  Code  3  traffic. 

10.  Reimbursement  of  Ocean 
C/ia/ges.— (a)  The  ITGBL  carrier  will  be 
reimbursed  for  its  pro  rata  share  of  the 
average  ocean  cliarges  inc\u"red  by  the 
use  of  MSC's  contract  carriers  based  on 
the  net  hundredweight  of  the  HHG 
shipment  The  ITGBL  carrier  will  be 
paid  that  portion  of  the  average  ocean 
charts  in  accordance  with  the 
procedures  set  forth  in  paragraph 
a.lO.fb). 

(b)  The  ITGBL  carrier  will  be  paid  its 
pro  rata  share  of  the  average  ocean 
charges  incurred  under  Code  3 
shipments  based  on  multiplying  the  net 
hundredweight  of  the  HHG  shipment 
shipped  with  the  ITGBL  carrier  against 
an  MSC  determined  ocean  rate  factor. 
The  MSC  ocean  rate  factor  is  based  on 
dividing  MSC's  total  ocean  charges  for 
the  movement  of  a  standard  40'  by  8'  by 
8'6  "  dry  ocean  container  (40'  standard 
container)  of  general  cargo  over  a 
specific  traffic  channel  by  the  average 
amount  of  net  himdred  weight  of  HHG 
'cargo  that  can  be  loaded  into  that  size 


container.  The  average  net 
hundredweight  of  HHG  cargo  that  can 
be  loaded  into  a  40'  standard  container 
is  calculated  to  be  130.41  That  13041 
net  hundredweight  is  calculated  by 
using  a  load  factor  of  10  average  size 
Type  II  containers  (152A)  in  a  40 
standard  container.  At  189  cubic  feet 
each,  these  10  average  Type  II 
containers  will  hold  13,041  reduced  to 
a  hundredweight  factor,  divided  into  the 
MSC  calculated  per  40'  standard 
container  rate  for  a  given  movement 
shall  be  the  applicable  ocean  freight 
reimbursement  factor.  This  MSC  ocean 
Tate  factor  is  then  multiplied  against  the 
net  hundredweight  of  the  ITGBL 
carrier's  shipment  over  that  channel  and 
the  ITGBL  carrier  is  paid  the  resulting 
amount.  The  predetermined  ocean 
freight  reimbursement  factor  for  each 
Code  3  channel  shall  be  computed  by 
MSC  and  provided  to  the  applicable 
paying  office. 

(c)  The  ITGBL  carrier  will  bill  the 
appropriate  finance  and  accounting 
office  responsible  for  payment  of 
transportation  charges  for  Code  3 
shipments.  Over-ocean  charges  will  be 
identified  as  a  separate  line  item  charge 
on  the  puWic  Voucher  for 
Transportation  Charges,  SF-1113.  An 
MSC  Over-Ocean  Charge  Item  will  be 
included  in  Chapter  V  of  the 
International  Personal  Property  Rate 
SoUcitation.  This  item  number  must  be 
reflected  on  the  SF-1113  with  the  over- 
ocean  charge.  All  billings  must  be 
supported  by  appropriate  documents 
identified  in  tlie  Tender  of  Service. 
Figure  A-8.  of  the  Personal  Property 
Traffic  Management  Regulation  (PTMR), 
DOD  4500.34R,  with  the  following 
exceptions;  the  shipping  order  must  be 
submitted  in  lieu  of  billing  document 
number  8,  commercial  ocean  bill  of 
lading,  and  a  copy  of  the  nonavailability 
statement  mu^t  be  submitted,  in  order  to 
justify  payment,  for  those  instances . 
where  the  low  MSC  ocean  carrier 
refused  the  shipment. 

11.  Reporting  Requirements.  For  the 
period  of  the  rate  cycle  (1  Apr  95-30 
Sept  95),  ITGBL  carriers  participating  in 
the  movement  of  Code  3  shipments 
must  provide  monthly  summary  reports 
to  MTMC  ADCSOPS-Quaiity.  This 
information  will  be  used  to  monitor 
payment  activity  to  ocean  carriers  and 
test  results.  Code  3  shipments  must 
appear  on  a  monthly  summary  report  no 
later  than  60  days  following  the 
required  deUvery  date.  The  report  will 
list  the  persoDal  property  Government 
Bill  of  Lading  numbers  (PPGBLs), 
coloading  and  container  utilization 
information.  Supporting  documentation 
that  must  be  submitted  with  the 
summary  report  includes  shipping 


orders  for  the  referenced  PPGBLs,  a  . 
certification  indicating  the  ocean 
charges  were  paid,  and  a  nonavailability 
settlement.  If  other  than  the  low  cost 
ocean  carrier-was  used.  Specific 
information  and  format  requirements  for 
the  summary  report  will  be  provided 
with  the  IS95  solicitation. 

b.  Rate  Submission  Requirements 

The  rate  filing  instructions  contained 
in  Chapter  19  of  the  International 
Personal  Property  Rate  Solicitation  will 
apply  for  Code  3  rate  submissions.  The 
following  information  for  Code  3  rate 
submissions  applies. 

Code  3  rates  will  be  designated  as 
Class  2.  All  procedures  in  Chapter  19 
governing <Ilass  2  initiaLfiling  (I/F),  and 
me-too  (M/T)  rate  submissions  will 
apply  for  Code  3.  Code  3  rates  will  be 
submitted  on  magnetic  tapes,  prepared 
in  accordance  with  the  established 
instructions  and  formats  prescribed  in 
Appendix  19A  of  Chapter  19. 
Submissions  must  be  in  accordance . 
with  the  filing  schedule  provided  with 
the  applicable  rate  solicitation  letter. 
The  position  number  indicated  for  Code 
3  on  the  ground  specification  formats 
contained  in  Appendix  19A  will  apply. 

The  administrative  high  rate  used  in 
the  I/F  for  Code  3  Will  be  $250.  The 
maximum  M/T  filing  criteria  for  Code  3 
will  be  the  low  rate  plus  $50.  Code  3 
rates  which  exceed  die  maximum  filing 
criteria  will  be  removed.  Code  3  rates 
will  be  listed  in  the  accepted  rate 
certifications  and  error  listings.  Mistake 
in  rate  filing  procedures  for  Class  2  rates 
as  specified  in  Item  1908  of  Chapter  19 
apply.  Records  rejected  during  the  I/F  or 
M/T  due  to  an  error  will  have  a  rejection 
code  indicated.  The  error  description 
codes  contained  in  Item  1916  will 
apply.  Code  3  rates  will  be  listed  on  the 
accepted  rate  certifications  and  error 
listing.  Carriers  are  responsible  ioc 
reviewing  and  certifying  the  accuracy 
and  completeness  of  rates  listed  on  their 
transaction  printout. 

Accepted  Code  3  rates  will  remain  in 
effect  for  the  first  2  months  of  the  rate 
cycle.  Carriers  may  cancel  accepted 
Code  3  rates  in  accordance  with  the 
designated  cancellation  filing  dates  and 
effective  dates  announced  in  the  rate 
filing  schedule.  Carriers  canceling  rates 
will  receive  a  copy  of  the  accepted  and 
rejected  rate  cancellation  listing.  The 
error  codes  for  rejected  cancellations  are 
outlined  in  Item  1919. 

c  Traffic  Distribution 

Code  3  shipments  will  be  distributed 
in  accordance  with  procedures  set  forth 
for  Class  2  rate  channels  as  specified  in 
Chapter  17  of  the  International  Personal 
Property  Rate  Solicitation.  The 


designated  percentage  of  traffic  offered 
to  the  low  rate  setter  on  any  given 
channel  will  be  based  on  the 
percentages  reflected  in  the  HHG 
tonnage  estimates  distributed  with  the 
applicable  solicitation. 

d.  Transit  Times 

The  Code4  transit  times  published  in 
the  PPTMR.  DOD  4500.34R.  will  apply 
for  Code  3  shipments  tendered  during 
the  test  period. 

e.  Liability  ' 

The  ITGBL  carrier  liability  for  Code  3 
shipments  will  be  $1.80  per  pound  per 
article.  The  terms,  conditions,  and  rules, 
contained  in-Item  410  of  the  solicitation 
will  apply.  None  of  the  memoranda  of 
agreement  in  effect  with  the  carrier 
industry  will  be  abrogated  by  the  use  of 
MSC  rates.  The  Military  Claims  Services 
will  assert  demands  against  forwarders 
for  loss  and/or  damage  based  on  claims 
filed  against  the  Government  by  the 
service  member.  The  ITGBL  carrier  will 
act  as  the  Govemmept's  claims  agent 
against  the  ocean  carrier  in  those  cases 
where  the  forwarder  can  prove  the 
ocean  carrier  was  at  fault.  In  the  absence 
of  a  resolution  of  a  claim,  the  ITGBL 
carrier  and  the  MSC  ocean  carrier  shall 
have  the  right  of  recourse  to  the  MSC 
prociuement  contracting  officer  (CO) 
under  the  contracts  Dispute  Clause.  In 
the  event  of  such  a  disputed  claim  by 
the  ITGBL  carrier  against  the  ocean 
carrier,  the  ITGBL  carrier  shall  provide 
all  necessary  documentation  to  support 
the  Government's  claim  against  the 
ocean  carrier.  The  procurement 
contracting  officer  will  then  issue  a  CO's 
final  decision  determining  the  extent  to 
which  a  valid  claim  has  been 
established.  If  the  CO's  final  decision 
deteniii.nes  the  Government  has  an 
affirmative  claim  against  the  ocean 
carrier,  MSC  will  assign  its  rights  to 
assert  an  action  against  the  MSC  ocean 
carrier  for  loss  and/or  damage  to  Code 
3  shipments,  imder  the  Shipping  and 
Container  Agreements,  to  the  ITGBL 
carrier  subject  to  the  right  of  the 
Attorney  General  to  supervise  and 
control  litigation  directly  involving  the 
U.S. 

f.  Total  Quality  Assurance  Plan  (TQAP) 

The  standards  of  service  and 
procedures  contained  in  TQAP,  or  latest 
changes  thereto  apply  to  Code  3 
shipments. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-21321  Filed  »-2»-94;  8:45  am] 
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Corps  of  Engineers 

Intent  to  Prepare  Draft  Restoration 
Plan  and  Programmatic  Environmental 
Impact  Statement,  Commencement 
Bay  Restoration  Plan,  Pierce  County, 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

JOINT  LEAD  AGENCIES:  National  Oceanic 

and  Atmospheric  Administration  (U.S. 

Department  of  Commerce),  Fish  and 

Wildlife  Service  (U.S.  Department  of  the 

hiterior). 

ACTION:  Notice  of  Intent. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act,  42  U.S.C.  4321-4370d  (NEPA),  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Fish  and  Wildhfe  Service  (Service) 
announce  their  intent  to  prepare  a  draft 
Restoration  Plan  (RP)  and  a 
Programmatic  Environmental  Impact 
Statement  (EIS)  for  the  Commencement 
Bay  Natural  Resource  Damage 
Assessment  (CB/NRDA).  NOAA  and  the 
Service  will  be  joint  lead  agencies  for 
thisRP/EIS. 

DATES:  The  lead  and  cooperating 
agencies  and  tribes  invite  and  encourage 
agencies  and  the  public  to  provide 
written  comments  on  the  proposed  RP/ 
EIS  throughout  the  scoping  process  to 
ensure  that  all  relevant  environmental 
issues  are  considered.  Persons  or 
organizations  wishing  to  submit  scoping 
comments  should  do  so  not  later  than 
October  14, 1994. 

ADDRESSES:  Written  comments  on  the 
scope  of  the  RP/EIS,  questions  about  the 
RP/EIS,  requests  for  inclusion  on  the 
RP/EIS  mailing  Ust  and  requests  for 
copies  of  any  documents  associated 
with  the  draft  RP/EIS  should  be  directed 
to:  Commencement  Bay  EIS.  CTENPS- 
EN-PL-ER,  U.S.  Army  Corps  of 
Engineers,  P.O.  Box  3755,  Seattle, 
Washington,  98124-2255,  ATTN: 
Patrick  Cagney. 

FOR  FURTHER  INFORMATION  CONTACT: 
PaUick  Cagney,  Seattle  District,  U.S. 
Army  Corps  of  Engineers,  telephone 
(206)  764-3642;  telafax:  (206)764-4470. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  CB/NRDA  is  being  conducted  by 
Federal  and  State  agencies  and  tribal 
governments  identified  as  Natural 
Resource  Trustees  for  the 
Commencement  Bay  environment 
pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act.  42  U.S.C  9601.  et  seq. 
(CERCLA),  the  Oil  Pollution  Act  of 


1990,  33  U.S.C  2701-2761  (OPA).  and 
other  apphcable  law.  The  Trustees  will 
be  developing  a  RP/EIS  to  help  guide 
restoration  actions  associated  with  th<» 
CB/NRDA.  The  RP/EIS  will  develop  a 
set  of  preferred  restoration  alternatives 
and  a  restoration  management  plan  and 
will  evaluate  the  environmental  impacts 
of  the  proposed  plan.  The  Programmatic 
EIS  will  also  incorporate  and  build 
upon  existing  information  developed  in 
the  Commencement  Bay  Cimaulative 
hnpact  Study  (CG/QS)  (published  6/93) 
and  information  and  policies  developed 
through  the  CB/NRDA  restoration 
plaiming  process.  While  this  RP/EIS 
will  be  a  document  prepared  under 
NEPA  guidelines,  it  is  anticipated  that 
the  RP/EIS  will  also  meet  the 
requirements  of  the  Washington  Stale 
Environmental  Poficy  Act,  Chapter 
43.21C  RCW  (SEPA). 

The  goal  of  the  RP/EIS  is  to  develop 
a  restoration  management  plan  that  will 
benefit  the  natural  resources  of 
Commencement  Bay  that  have  been 
injured  as  a  resuh  of  the  release  of 
hazardous  substances  or  the  discharge 
of  oil.  There  are  two  objectives 
associated  with  this  goal  that  will  help 
address  the  injured  trust  resources.  The 
first  is  to  provide  within  the  immediate 
Commencement  Bay  environment  a 
diversity  of  sustainable  habitat  types 
using  a  landscape  perspective  to 
directly  benefit  the  injured  resources. 
The  second  objective,  within  the  larger 
study  area,  is  to  provide  additional 
alternative  resource  and  habitat 
restoration  or  replacement 
opportunities,  or  to  acquire  the 
equivalent  of  the  affected  resources  or 
habitats  for  those  injured  resources  that 
vfill  require  additional  efforts  to  achieve 
or  promote  restoration.  Because  the 
planning,  selection,  design, 
construction,  monitoring  and  funding  of 
specific  restoration  measures  will 
unfold  over  a  period  of  many  years,  a 
tiered  EIS  process  has  been  selected  f«ir 
environmental  compliance. 

Alternatives 

A  prehminary  Ust  of  ahematives  is 
being  developed  and  will  be  described 
in  initial  scoping  documents  sent  to  all 
agencies,  organizations,  and  individuals 
on  the  RP/EIS  mailing  list,  along  with  a 
listing  of  significant  issues  identified  by 
agencies  and  pubhc  comment.  The 
scoping  document  will  include  a  brief 
discussion  regarding  the  basis  for  the 
study,  information  concerning  the 
alternative  areas  evaluated  for 
restoration,  restoration  alternative 
strategies,  and  the  programmatic  nature 
of  the  study  at  each  of  the  alternative 
areas.  This  information  would  be 
supplemented  with  graphics  delineating 
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the  areas  of  interest  and  alternative 
configurations. 

EIS  Content 

The  draft  RP/EIS  will  document 
restoration  planning  at  a  programmatic 
level  consistent  with  the  results  of 
scoping.  Restoration  planning  will  focus 
upon  the  "key  resources"  identified 
through  the  CG/NRDA  process  as  having 
been  injured  due  to  releases  of 
hazardous  substances  or  discharges  of 
oil.  Beginning  with  the  information 
developed  through  the  CB/NRDA 
restoration  plcinning  process  and  the 
CB/CIS.  the  draft  RP/EIS  will  identify 
habitat  types  and  functions  significant 
for  important  life  stages  of  one  or  more 
groups  of  key  resources  or  of 
representative  individual  key  resource 
species. 

The  RP/EIS  will  effectively  serve  as  a 
menu  of  restoration  alternatives  to 
function  as  a  fr^amework  for  managing 
the  Commencement  Bay  NRDA 
Restoration  Program. 

The  Alternative  section  will  be  based 
on  the  following: 
— Ahematives  (includes  discussion  and 

establishment  of  the  baseline 

condition,  and  not  action). 
— ^Types  of  restoration. 
— Alternative  sites  (characteristics/ 

constraints). 
— Alternative  restoration  scenarios 

(putting  alternative  types  together 

with  alternative  sites). 

The  RP/EIS  will  also  include  other 
elements  and  address  other  concerns  as 
needed  to  complete  a  fully  responsive 
NEPA  and  SEPA  document.  The  format 
recommended  by  CEQ  regulations  (40 
CFR  1502.10  et  seq.  and  SEPA  Rules 
(WAC  197-11-430)  will  be  followed  as 
appropriate. 

Cooperating  Agencies 

Several  agencies  have  been  identified 
as  cooperating  agencies.  They  are:  The 
Puyallup  Tribe  of  Indians,  the 
Muckleshoot  Indian  Tribe,  the 
Washington  Department  of  Ecology,  the 
U.S.  Army  Corps  of  Engineers,  and  the 
Environmental  Protection  Agency.  The 
Seattle  District  Corps  of  Engineers  has 
been  designated  by  the  lead  agencies  as 
the  primary  agent  for  preparing  the  RP/ 
EIS. 

Study  Area 

The  study  area  for  the  RP/EIS 
includes  Commencement  Bay  (that 
portion  of  Puget  Soimd  enclosed  within 
a  line  extending  from  Brown's  Point  to 
Point  Defiance);  the  watershed  of 
Commencement  Bay  and  its  main 
tributaries  (the  Puyallup/Carbon  River, 
the  White  River.  Hylebos  Creek,  Wapato 
Creek.  Puget  Creek);  and  Puget  Sound 


coastal  areas  adjacent  to 
Commencement  Bay  (southern  Vashon 
and  Maury  Islands,  Dumas  Bay).  Within 
the  study  area,  the  RP/EIS  v«ll  focus  on 
those  areas  that  serve  as  habitat  for  or 
otherwise  support  the  natural  resources 
of  Commencement  Bay  potentially 
injured  as  a  result  of  releases  of 
CERCLA  hazardous  substances  and 
discharges  of  oil. 

Request  for  Comments 

Your  views  as  to  the  scope  and 
content  of  the  environmental  . 
information  needed  for  the  RP/EIS  are 
important  to  the  preparation  of  the 
study  report.  To  be  most  helpful,  the 
scoping  comments  should  clearly 
describe  specific  environmental  issues 
or  topics  which  the  commenter  believes 
the  document  should  address.  This 
Notice  of  Intent  will  be  mailed  to 
Federal,  state,  and  local  agencies, 
organizations,  groups  and  individuals 
identified  during  the  CB/NRDA  process. 

Scoping  meetings  will  be  scheduled 
to  provide  the  public  with  an 
opportunity  to  engage  in  discussions 
regarding  the  RP/EIS.  The  times  and 
locations  of  the  scoping  meetings  will 
be  announced  at  a  later  date.  Notices 
wrill  be  sent  to  all  agencies, 
organizations,  and  individuals  on  the 
RP/EIS  mailing  list. 

The  lead  agencies  expect  to  complete 
preparation  of  the  draft  RP/EIS  and  have 
review  copies  of  it  available  by  March 
1995. 

Kenneth  L.  Denton. 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-21320  Filed  8-29-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education; 
Federal  Perkins  Loan  Program 
Expanded  Lending  Option 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  deadline  for 
submission  of  institutional  agreement 
for  participation. 

SUMMARY:  This  notice  establishes  the 
deadline  for  submission  of  the 
"Institutional  Agreement  For 
Participation  In  the  Federal  Perkins 
Loan  Program  Expanded  Lending 
Option  (ELO)"  (ELO  Participation 
Agreement)  by  those  eligible  institutions 
that  elect  to  participate  in  the  Federal 
Perkins  Loan  Program  ELO  in  the  1994- 
95  award  year  (the  period  from  July  1 , 
1994  through  Jime  30. 1995). 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Perkins  Loan  Program  provides 
low-interest  loans  to  financially  needy 


students  attending  institutions  of  higher 
education  to  help  them  pay  their 
educational  costs.  The  ELO  is  availablp 
for  the  1994^95  award  year  for 
institutions  of  higher  education  that 
participate  in  the  Federal  Perkins  Loan 
Program. 

To  be  eligible  to  participate  in  the 
Federal  Perkins  Loan  Program  ELO  for 
1994-95.  an  institution  must  have  a 
Federal  Perkins  Loan  cohort  default  rate 
of  15^  percent  or  less  as  of  June  30,  1993, 
and  xnust  have  participated  in  the 
Federal  Perkins  Loan  Program  for  thp 
two  previous  award  years  (1992-93  and 
1993-94).  In  addition,  an  institution 
must  enter  into  a  special  ELO 
participation  agreement  with  the 
Secretary.  An  institution  that  elects  to 
participate  in  the  ELO  must  complete, 
sign,  date  and  submit  the  ELO 
Participation  Agreement  by  the  closing 
date  to  obtain  approval. 

Institutions  that  become  Federal 
Perkins  Loan  Program  ELO  participants 
will  be  required  to  increase  the 
Institutional  Capital  Contribution  (ICC) 
to  at  least  a  dollar-for-doUar  match  with 
any  portion  of  the  1994-95  aweird  year 
Federal  Capital  Contribution  (FCC) 
received.  Only  new  FCC  received  on  or 
after  July  1, 1994.  would  be  matched  at 
the  increased  rate.  Institutions  would 
not  match  funds  received  prior  to  July 
1,  1994.  at  the  higher  rate.  Institutions 
receiving  no  new  FCC  for  the  1994-95 
award  year  may  still  elect  to  participate 
in  the  Federal  Perkins  Loan  Program 
ELO. 

Institutions  that  become  Federal 
Perkins  Loan  Program  ELO  participants 
may  make  loans  to  eligible  students  at 
higher  maximum  emnual  and  aggregate 
limits  than  is  the  case  with 
nonparticipating  institutions.  ELO 
participating  institutions  that  do  not 
ultimately  make  any  loans  at  the  higher 
ELO  levels  for  the  1994-95  a\%'ard  year 
must  still  honor  the  ELO  Participation 
Agreement  to  deposit  in  the  Federal 
Perkins  Loan  Program  Fund  an  ICC  at 
least  equal  to  the  1994-95  award  year 
FCC  deposited  into  the  Fund.  All  other 
administrative  procedures  would 
remain  the  same  as  for  institutions  not 
participating  in  the  Federal  Perkins 
Loan  Program  ELO. 

Closing  Date  for  Transmittal  of  ELO 
Participation  Agreement:  To  ensure 
participation  in  the  Federal  Perkins 
Loan  Program  ELO  in  the  1994-95 
award  year,  an  eligible  institution  that 
elects  to  participate,  must  submit  its 
ELO  Participation  Agreement  by 
September  29. 1994. 

ELO  Participation  Agreement 
Delivered  By  Mail:  An  ELO  Participation 
Agreement  delivered  by  mail  must  be 


addressed  to  the  U.S.  Department  of 
Education,  Office  of  Student  Financial 
Assistance,  Campus-Based  Programs, 
Financial  Management  Division.  400 
Maryland  Avenue,  S.W.,  Room  4621, 
Regional  Office  Building  3.  Washington, 
D.C.  20202-5452. 

An  institution  must  show  proof  of 
maihng  its  ELO  Participation  Agreement 
by  the  closing  date.  Proof  of  mailing 
consists  of  one  of  the  following:  (1)  A 
legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service,  (2)  a  legibly  dated  U.S.  Postal 
Service  postmark,  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  an  ELO  Participation  Agreement  is 
sent  through  the  U.S.  Postal  Ser\'ice.  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service.  An  institution  should 
note  that  the  U^.  Postal  Service  does 
not  uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 
institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail. 

ELO  Participation  Agrtiement 
Delivered  by  Hand  and  Commercial 
Delivery  Services:  An  ELO  Participation 
Agreement  delivered  by  hand  must  be 
delivered  to  the  U.S.  Department  of 
Education,  Office  of  Student  Financial 
Assistance,  Campus-Based  Programs, 
Financial  Management  Division,  7th 
and  D  Streets,  S.W.,  Room  4621, 
Regional  Office  Building  3,  Washington. 
DC. 

Hand-delivered  ELO  Participation 
Agreements  will  be  accepted  between  8 
a.m.  and  4:30  p.m.  daily  (Eastern 
Daylight  Time),'exGept  Saturdays, 
Sundays,  and  Federal  hoUdays.  An  ELO 
Participation  Agreement  that  is  hand- 
deUverod  will  not  be  accepted  after  4:30 
p.m.  on  the  closing  date. 

AppJiciible  Regulations:  The 
follov.ing rtrgulationsli^ly  to  this 
program: 

Student  Assistance  General  Provisions, 

34  CFR  Part  663. 
Federal  Perkins  Loan  Program,  .34  CFR 

Part  674. 
Federal  Work-Study  Program,  34  CFR 

Part  675. 
Ffederal  Supplemental  Educational 

Opportunity  Grapt  Program.  34  CFR 

Part  676. 
Institutional  Eligibility  Under  the 

Higher  Education  Act  of  1965.  ns 

ameniled,  34  CFR  part  600. 
Federal  Family  Educational  Loiin 

Program,  34  CFR  682. 


New  Restrictions  on  Lobbving,  34  CFR 
part  82. 

Govemraentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
part  85. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  ELO 
Participation  Agreement  submissions, 
contact  Robert  Coates,  Director  Campus- 
Based  Programs,  Financial  Management 
D1vi.sion,  Office  of  Postsecondary 
Education,  400  Marj'land  Avenue.  S.W., 
(Room  4621.  ROB-3).  Washington.  D.C 
20202-5452.  Telephone:  202-708-4664. 

For  technical  assistance  concerning 
the  Federal  Perkins  Loan  Program  ELO. 
contact  Susan  Morgan,  Chief,  Campus- 
Based  Loan  Programs  Section.  Division 
of  Policy  Development.  Student 
Financial  Assistance  Programs.  Office  of 
Postsecondary  Education.  U.S. 
Department  of  Education.  Telephone: 
202-708-8242  or  Sylvia  R.  Ross. 
Program  SpeciaUst,  Telephone:  202- 
708-8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Dated:  August  24,  1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(Catalc^  of  Federal  Domestic  Assistance 
Numbers:  84.038,  Federal  Perkins  Loan 
Program) 

[FR  Doc.  94-21307  Filed  8-29-94;  8:45  ara| 
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Office  Of  Vocational  and  Adult 
Education 

Intent  to  Repay  to  the  Idaho  State 
Division  of  Vocational  Education 
Funds  Recovered  As  A  Result  of  A 
Final  Audit  Determination 

AGENCY:  Department  of  Education 
ACTION:  Notice  of  intent  to  au  arrT 
grantback  funds. 

SUMMARY:  Under  section  456  of  the 
General  Education  Provisions  Act 
tGEPA),  20  U.S.C.  1234e  (1982)  (in 
effect  in  August  of  1 988  when  the  final 
audit  determination  was  received  by  the 
auditee).  the  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the  Idaho 
State  Division  of  Vocational  Education 
(Id;iho).  under  a  grantback  arrangement, 
an  amount  equal  to  75  percent  of  the 
principal  amount  of  funds  recovered  by 
the  U.S.  Department  of  Education 
(Department)  as  a  result  of  the  final 
audit  determination  in  this  matter.  The 


Department's  recovery  of  funds 
followed  a  settlement  reached  between 
the  parties  under  which  Idaho  refunded 
a  total  of  $115,000  in  principal  to  the 
Department  in  full  resolution  of  the 
Department's  final  audit  determination. 
This  notice  describes  Idaho's  plan  for 
the  use  of  the  repaid  funds  and  the 
terms  and  conditions  under  which  the 
Secretary  intends  to  make  those  funds 
available.  This  notice  invites  comments 
on  the  proposed  grantback. 
DATES:  All  comments  must  be  received 
on  or  before  September  29.  1994. 
addresses:  All  written  comments 
should  be  addressed  to  Dr.  Marcel  R. 
DuVall,  Chief.  Finance  Branch.  Division 
of  Vocational-Technical  Education. 
Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue 
S.W.,  (Mary  E.  Svvntzer  Building,  room 
4320.  MS-7324),  Washington,  D.C. 
20202. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Marcel  R.  DuVall,  (202)  205-9502. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8239 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION 

A.  Background 

Under  a  settlement  agreement 
between  the  Department  and  Idaho,  the 
Department  recovered  $115,000  from 
Idaho  in  full  resolution  of  all  claims 
arising  from  an  audit  of  Idaho's  State 
Division  of  Vocational  Education, 
covering  fiscal  years  (F\'s)  1983  through 
1985. 

The  Department's  original  claim  of 
$376,538  was  contained  in  a  final  letter 
of  determination  issued  by  the  Assistant 
Secretary  for  Vocational  and  Aduh 
Education  on  August  8,  1988.  The  claim 
arose  from  findings  related  to  Idaho's 
administration  of  its  vocational 
education  program  under  provisions  of 
the  Vocational  Education  Act  of  1963. 
20  U.S.C.  2301,  et  seq.  (1982)  (VEA).  In 
the  August  8, 1991  letter,  the  .Assistant 
.Secretary  determined  that  Idaho  had 
violated  the  prohibition  against 
supplanting  State  and  local  funds  u  ith 
Federal  funds  awarded  under  the  \  E.A 
The  supplanting  prohibition  was 
contained  in  section  106(a)(6)  of  the 
VEA  (20  U.S.C.  2306  (a)(6))(1982).  in 
effect  at  the  time.  The  Assistant 
Secretary  had  also  determined  that 
Idaho  had  improperly  awarded 
vocational  education  funds  to  Irn^al 
educational  agencies  (LEAs)  that  failed 
to  meet  the  maintenance  of  effort  (MOE) 
rwjuirement  in  section  111(b)(1)  of  thr- 
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VEA  (20  U.S.C.  2311(b)(l))(1982).  in 
effect  at  that  time. 

In  responding  to  these  findings.  Idaho 
asserted  that  the  MOE  violations 
resulted  when  it  misinterpreted  the 
VEA's  MOE  requirements,  using  the 
wrong  years  when  calculating  MOE  for 
compliance  purposes.  Idaho  further 
asserted  that  the  supplanting  violations 
resulted  from  Idaho's  attempts  to 
mitigate  potential  maintenance  of  effort 
problems  at  the  local  level.  The  VEA 
requirements  relating  to  local 
maintenance  of  effort,  which  were 
among  the  primary  subjects  of  the 
August  8, 1988  final  letter  of 
determination  issued  to  Idaho,  are  no 
longer  in  effect.  Under  the  current 
program  authority,  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (Perkins  II),  local 
educational  agencies  (LEAs)  are  not 
required  to  maintain  local  effort  (20 
U.S.C.  2463(a). 

The  settlement  negotiations  that 
followed  Idaho's  appeal  of  the  Assistant 
Secretary's  August  8, 1988 
determination  in  this  matter  culminated 
in  a  settlement  agreement  in  which 
Idaho  agreed  to  repay  $115,000  to  the 
Department.  The  settlement  agreement 
was  executed  on  September  29. 1991. 
On  December  11. 1991.  the  Department 
received  full  payment  from  Idaho  in  the 
amount  of  $11 5. 000. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA.  20  U.S.C. 
1234e(a}.  the  authority  applicable  to  this 
grantback  request,  provides  that 
whenever  the  Secretary  has  recovered 
funds  following  a  frnal  audit 
determination  with  respect  to  any 
applicable  program,  the  Secretary  may 
consider  those  funds  to  be  additional 
funds  available  for  the  program  and  may 
arrange  to  repay  to  the  State  or  local 
education  agency  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this  grantback 
arrangement  if  the  Secretary  determines 
that— 

(1)  The  practices  and  procedures  of 
the  State  or  local  education  agency  that 
resulted  in  the  audit  determination  have 
been  corrected,  and  the  State  or  local 
agency  is,  in  all  other  respects,  in 
compliance  with  the  requirements  of  the 
applicable  program; 

(2)  The  State  or  local  agency  has 
submitted  to  the  Secretary  a  plan  for  the 
use  of  the  funds  to  be  awarded  under 
the  grantback  arrangement,  which  meets 
the  requirements  of  the  program,  and,  to 
the  e.xtent  possible,  benefits  the 
population  that  was  affected  by  the 
failure  to  comply  or  by  the 


misexpenditures  that  resulted  in  the 
audit  exception;  and 

(3)  The  use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  in 
accordance  with  the  State  or  local 
agency's  plan  would  serve  to  achieve 
the  purposes  of  the  program  under 
which  funds  were  originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA, 
Idaho  has  applied  for  a  grantback  of 
S86.250.  or  75  percent  of  the  $1 15,000 
repaid  to  the  Department  under  the 
settlement  agreement,  and  has 
submitted  a  plan  for  use  of  the  proposed 
grantback  funds,  consistent  with  Perkins 
II,  currently  in  effect.  Generally.  Idaho 
plans  to  purchase  vocational-technical 
training  equipment  to  improve 
vocational-technical  programs  in 
Idaho's  State  system  of  vocational  and 
applied  technology  institutions. 

Specifically.  Idaho  plans  to  utilize  the 
requested  grantback  funds  totaling 
$86,250  to— 

(1)  Replace  outdated  equipment  in  the 
electronics  program  at  North  Idaho 
College,  School  of  Vocational-Technical 
Education  by  purchasing  two 
Oscilloscopes  ($7,000); 

(2)  Purchase  two  Pentium  Work 
Stations  necessary  for  establishing  an 
interdivisional  CD  ROM  Instructional 
Lab  at  Lewis-Clark  State  College,  School 
of  Technology  ($5,625); 

(3)  Purchase  equipment  needed  by. 
Boise  State  University,  College  of 
Technology,  to  implement  an  Academic 
Skills  Development  xmit  at  the  Canyon 
County  Center  ($23,445); 

(4)  Purchase  updated  equipment  for 
the  Licensed  Practical  Nurse  and 
Welding  programs  at  the  College  of 
Southern  Idaho  School  of  Vocational- 
Technical  Education  ($12,500);     " 

(5)  Purchase  equipment  for 
establishing  an  integrated  learning 
experience  laboratory  at  Idaho  State 
University.  School  of  Applied 
Technology  ($22,680);  and 

(6)  Purchase  an  Eberline  HBM-1 
Hand/Foot  counter  to  be  used  in  the 
Radiation  Safety  program  at  Eastern' 
Idaho  Technical  College  ($15,000). 

The  postsecondary  institutions  for 
which  Idaho  plans  to  purchase 
equipment  with  the  grantback  funds 
will  participate  with  comprehensive 
high  schools  in  the  various  regions  in 
which  the  institutions  are  located 
throughout  the  State  to  deliver  Tech- 
Prep  programs  and  coordinate 
initiatives  for  future  delivery  of  youth 
apprenticeship  training.  As  is  indicated 
in  Idaho's  grantback  plan,  the  additional 
equipment  Idaho  plans  to  purchase  will 
serve  to  advance  the  quality  of  programs 


delivered  by,  and  coordinated  through, 
the  postsecondary  State  system, 
resulting  in  Statewide  benefit  to 
vocational  education,  and  maximizing  . 
the  impact  of  the  grantback  funds. 

Idaho's  plan  further  indicates  that 
these  equipment  purchases  are  intended 
to  improve  vocational-technical 
programs  by  maintaining  high-quality  . 
State  programs  vdth  state-of-the-art    _ 
training  stations.  These  training  stations 
will  be  of  critical  importance  in 
advancing  the  development  of  Idaho's 
workforce.  Laboratories  in  the 
postsecondary  vocational-technical 
education  system  will  provide' 
preparatory  training  essential  for  new 
entrants  into  highly  skilled  occupations. 
In  addition,  industry  upgrade  and 
retraining  of  employees  will  be 
provided  on  the  campuses  of  Idaho's 
postsecondary  system  of  technical 
institutions. 

D.  The  Secretary's  Determination 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  Idaho  and  other 
relevant  documentation.  Based  upon 
that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative  action 
at  a  later  date.  In  finding  that  the 
conditions  of  section  456  of  GEPA  have 
been  met,  the  Secretary  makes  no 
determination  concerning  any  pending 
audit  recommendations  or  final  audit 
determinations. 

E.  Notice  of  the  Secretary's  Intent  to 
Enter  into  a  Grantback  Arrangement 

~    Section  456(d)  of  GEPA  requires  that,' 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback.  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so.  and  the  t#fhs  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA.  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  Idaho  State  Di\ision  of 
Vocational  Education  under  a  grantback 
arrangement.  The  grantback  award 
would  be  in  the  amount  of  $86,250 
which  is  75  percent — the  maximum 
percentage  authorized  by  the  statute— of 
the  principal  recovered  to  date  by  the 
Department  as  a  result  of  the  final  audit 
determination  and  the  settlement  in  this 
matter.  .       ' 


F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

Idaho  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payment  under  a  grantback 
arrangement  would  be  made: 

(r)  Idaho  will  expend  the  funds 
awarded  under  the  grantback  in 
accordance  with— 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  was  submitted  and 
any  amendments  in.that  plan  that  are 
approved  in  advance  of  the  grantback  by 
the  Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
of  the  grantback  by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1994,  in 
accordance  with  section  456(c)  of  GEPA 
and  Idaho's  plan. 
<3)  Idaho  will,  no  later  than  January 
.  1. 1995,  submit  a  report  to  the  Secretary 
which — 

(a)  Indicates  that  the  funds  awarded 
under  the  griantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget;  and 

(b)  Describes  the  re'suhs  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

Dated:  August  24,  1994. 
Patricia  W.  McNeU, 

Acting  Assistant  Secretary  for  Vxxational  and  ' 

Adult  Education. 

(Catalog  of  Federal  Domestic  Assistance 

Number  84.048,  Basic  State  Grants  for     "   , 

Vocational  Education) 
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Office  of  Vocational  and  Adult 
Education;  Intent  to  Repay  to  the  Iowa 
State  Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

AGENCY:  U.S.  Department  of  Education. 
ACTION:  Notice  of  intent  to  award 
grantback  funds. 


IMI 


summary:  Under  section  459  of  the- 
General  Education  Provisions  Act 
(GEPA),  20  U.S.C.  1234h.  the  U.S 
Secretary  of  Education  (Secretary) 
intends  to  repay  to  the  Iowa  State 
-Department  of  Education  (Iowa),  an 
amount  equal  to  75  percent  of  the 
principal  amount  of  funds  recovered  by 


the  U.S.  Department  of  Education 
(Department)  as  a  result  of  a  final  audit 
determination.  This  Notice  describes 
Iowa's  plan  for  the  use  of  the  repaid 
funds  and  the  terms  and  conditions 
under  which  the  Secretary  intends  to 
make  those  funds  available.  This  Notice 
invites  comments  on  the  proposed 
grantback. 

DATES:  All  comments  must  be  received 
on  or  before  September  29,  1994. 
ADDRESSES:  All  UTitten  comments 
concerning  this  Notice  should  be 
addressed  to  Dr.  Marcel  R.  DuVall, 
Chief,  Finance  Branch.  Division  of 
.Vocational-Technical  Education.  Office 
of  Vocational  and  Adult  Education,  U.S. 
Department  of  Education.  600 
Independence  Avenue  SW.,  (Mary  E. 
Switzer  Building,  Room  4320,  MS- 
7324),  Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Marcel  R.  DuVall,  (202)  205-9502. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION 

A.  Background 

Under  a  Settlement  Agreement 
negotiated  between  the  Department  and 
Iowa,  the  Department  recovered 
$127,600  from  Iowa  in  full  resolution  of 
all  claims  arising  from  an  audit  of 
Iowa's  State  Department  of_Education. 
covering  fiscal  year  (FY)  1987. 

The  Department's  original  claim  of 
$338,128  was  contained  in  a  final  letter 
of  determination  issues  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education  (Assistant  Secretary)  on 
September  29. 1989.  The  claim  arose 
from  findings  related  to  Iowa's 
allocation  of  vocational  education 
program  payroll  expenditures  under 
provisions  of  the  Carl  D.  Perkins 
Vocational  Education  Act.  20  U.S.C. 
2301.  et  seq.  (1988)  (Perkins  I).  In  the 
September  29.  1989,  letter  the  Assistant 
Secretary  determined  that  Iowa  had 
violated  the  Federal  requirements  that 
salaries  of  employees  chargeable  to 
more  than  one  program  o  other  cost 
objectives  be  supported  by  appropriate 
time  distribution  records.  The  Federal 
requirements  are  derived  from  Office  of 
Management  and  Budget  Circular  No. 
A-87,  Attachment  B. 

The  settlement  negotiations  which 
followed  Iowa's  appeal  of  the  Assistant 
Secretary's  September  29,  1989, 
determination  in  this  matter  culminated 
in  a  tentative  Settlement  Agreement 
being  reached  between  the  parties  in 
which  Iowa  agreed  to  repay  $127,600  to 


the  Department.  The  Settlement 
Agreement  was  executed  on  February  5. 
1991.  On  February  20,  1991,  the 
Department  received  full  payment  from 
Iowa  in  the  amount  of  $127,600 

B.  Authority  for  Awarding  a  Grantback 

Section  459(a)  of  GEPA,  20  U^S.C. 
1234h(a),  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination,  the 
Secretary  may  consider  those  funds  to 
be  additional  funds  available  for  the 
program  and  may  arrange  to  repay  to  the 
State  or  local  agency  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary-  may  enter  into  this  grantback 
arrangement  if  the  Secretary  determines 
that: 

(1)  The  practices  and  procedures  of 
the  State  or  local  agency  that  resulted  in 
the  audit  determination  have  been 
corrected,  and  the  State  or  local  agency 
is,  in  all  other  respects,  in  compliance 
with  the  requirements  of  the  applicable 
program; 

(2)  The  State  or  local  agency  has 
submitted  to  the  Secretary  a  plan  for  the 
use  of  the  funds  to  be  awarded  under 
the  grantback  arrangement  which  meets 
the  requirements  of  the  program  and,  to 
the  extent  possible,  benefits  the 
population  that  was  affected  by  the 
failure  to  comply  or  by  the 
misexpenditures  that  resulted  in  the 
audit  exception;  and 

(3)  The  use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  in 
accordance  with  the  State  or  local 
agency's  plan  would  serve  to  achieve 
the  purposes  of  the  program  under 
which  funds  were  originally  granted. 

C.  Flan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  459(a)(2)  of  GEPA. 
Iowa  has  applied  for  a  grantback  of 
$95,700—75  percent  of  the  $127,600 
repaid  to  the  Department— and  has 
submitted  a  plan  for  use  of  the  proposed 
grantback  funds,  consistent  with  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act  of  1990 
(Perkins  II).  Iowa  plans  to  utilize  the 
requested  grantback  funds,  totaling 
$95,700,  to  purchase  computer 
equipment,  software,  and  printers  to  be 
used  to  design  new  systems  and 
improve  existing  systems  of 
administering  Perkins  II,  including:  (1 ) 
Reviewing  local  applications;  (2) 
monitoring  and  evaluating  program 
effectiveness;  (3)  providing  technical 
assistance  to  grant  recipients:  (4) 
ensuring  compliance  with  all  applicable 
Federal  laws,  including  required 
services  and  activities  for  individuals 
who  are  members  of  special 
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populatioas;  and  (5)  supporting  the 
activitias  of  teciuiica]  committees 
established  under  34  C.F.R. 
§403.12(bMl)-  Iowa's  plan  further 
indicates  that  this  equipment  will 
supplement  and  enhance  Iowa's  ability 
to-achieve  the  goals  and  objectives  of 
the  current  State  plan  (FYs  1995  and 
1996). 

The  equipment  purchased  with  the 
grantback  funds  will  permit 
administrative  activities  under  Perkins 
n  funds  to  use  a  local  area  network  and 
all  personnel  involved  in  administering 
the  Perkins  U  programs  will  have  direct 
access  to  that  network  and  information 
regarding  Perkins  II  grant  awards, 
recipients,  and  applications.  The  results 
of  the  use  and  availability  of  this 
equipment  are  expected  to  be  (1) 
Improved  quality  and  compliance 
monitoring,  and  the  evaluation  of 
program  effectiveness  by  facilitating 
timely  access  to  needed  information  and 
standardizing  report  formats;  (2) 
improved  capacity  for  staff  to  provide, 
in  a  more  timely  manner,  written 
responses  to  requests  for  technical 
assistaaoe  and  to  track  technical  issues: 
(3)  shared  information  among  suff 
responsitile  for  Perkins  II  adininistration 
throvtgh  use  of  an  electronic  mail 
system;  (4)  reduction  in  time  spent 
preparing  reports:  and  (S)  facilitation  of 
the  collection  of  data  and  statistical 
analysis  kit<*<ng  to  tietter  evaluation  and 
targeting  of  technical  assistance  to 
programs  and  populations  with  the 
greatest  needs. 

D.  The  Secretary's  Determination 

The  Secretary  has  carefully  reviewed 
the  plan  submicted  by  Iowa.  Based  upon 
that  review  and  a  review  of  other 
information,  the  Secretary  has 
determined  that  the  conditions  under 
section  4S9  of  C£PA  have  been  met. 
This  determination  is  based  upon  the 
best  informatioD  available  to  the 
Secretary  at  the  present  time.  If  this 
infonnatioQ  is  not  accurate  or  complete, 
the  Secretary  to  not  precluded  from 
taking  appropriate  administrative 
action,  fai  finding  that  the  conditions  of 
section  459  of  GEPA  have  l)een  met,  the 
Secretary  makes  do  determination 
coacemingany  pending  audit 
recomraendatiotts  or  final  audit 
determinatioos. 

E.  Notice  of  the  Secretary's  Intent  to 
Enter  into  a  Grantback  Arrangement 

Section  459(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback.  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so.  and  the  terms  and  conditions 
under  which  the  pa>Tnent  will  be  made. 


In  accordance  with  section  459(d)  of 
GEPA.  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  Iowa  under  a  grantback 
arrangement.  The  grantback  award  will 
be  in  the  amount  of  $95,700. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

Iowa  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payment  under  a  grantback 
arrangement  would  be  made: 

(1)  Iowa  will  expend  the  funds 
awarded  under  the  grantback  in 
accordance  with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  was  submitted  and 
any  amendments  in  that  plan  that  are 
approved  in  advance  of  the  grantback  by 
the  Secretary:  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
of  the  grantback  to  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30,  1994.  in 
accordance  with  section  459(c)  of  GEPA 
and  Iowa's  plan. 

(3)  Iowa  will,  no  later  than  January  1, 
1995.  submit  a  report  to  the  Secretary 
which — 

(a)  Indicates  that  the  funds  awarded 
under  the  granttjeck  have  been  spent  in 
accordance  vrith  the  proposed  plan  and 
approved  budget,  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separafte  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangem€nt. 

Dated:  August  25. 1994. 

Patricia  W.  McNeil 

Acting  Assistant  Secretary  for  Vocational  and 

Adult  Education. 

(Catalog of  Federal  Domestic  Assistance 

Number  84.048.  Basic  StsteGnnts  for 

Vocational  Educationl 
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DEPARTMENT  Of  ENERGY 

Inventory  oT  Energy  Technologies  for 
Least-Cost  Energy  Strategy 

AGENCV:  Department  of  Energy  (DOEl . 
ACnot*:  Notice  of  Request  for  Comments 
on  Least  Cost  Energy  Strategy 
Technology  Assumptions. 

SUMMARY:  Tiae  Eangy  Policy  Act  of  1992 
requires  the  Secretary  of  Energy  to  _ 


prepare  a  least -cost  energy  plan  a 
resoiuce  and  technology  inventory  of 
the  least-cost  energy  strategy.  The    - 
inventory  (1)  provides  a  description  of 
each  current  and  anticipated  primary 
energy  input  available  to  the  U.S. 
economy.  (2)  describes  the  system  for 
electricity  generation  and  distribution, 
and  (3)  lists  available  and  anticipated 
energy  technologies  that  are  sufficiently 
defined  so  as  to  permit  measurement  or 
estimation  of  their  cost  and 
effectiveness  over  the  period  from  the 
present  to  the  year  2015. 

This  notice  summarizes  work  in 
progress  and  invites  public  comment  on 
the  appropriate  content  for  the  energy 
resource  and  technology  inventory.  We 
are  particularly  interested  in  suggestions 
for  expansion  of  the  list  of  efficient  end- 
use  technologies  expected  to  be 
available  by  the  year  2010.  and  their 
cost  and  performance  parameters. 
DATES:  To  guarantee  consideration, 
comments  must  be  received  by  October 
15,1994. 

ADDRESSES:  Comments  related  to  the 
technology  and  resource  inventory 
should  be  sent  in  3  copies  to: 
Least-Cost  Plan/Energy  A  Technology 

Inventory.  Office  of  Economic 

Analysis  and  Competition,  U.S. 

Department  of  Energy.  PO-61 , 

Washington.  DC.  20585 
FOR  FURTHER  TECHNO1.0GV  »NFOBMATK>N 
CONTACT:  Dr.  Pet«r  Karpoff,  Office  of 
Economic  Analysis  and  Competition, 
U.S.  Department  of  Energy,  PO-61, 
Washington.  DC.  20585,  (202)  586-  " 
4767. 

FOR  MODELING  INFORMATKM  CONTACT:  Dr. 
Phillip  Tseng.  Office  of  Economic 
Analysis  and  Competition.  U.S. 
Department  of  Energy.  PO-61, 
Washington. DC.  20585,  (202)  586- 
3892. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgrruind 

II.  Content  of  the  Energy  Resource  and 

Technology  Invwitor>' 

III.  Alternative  l.east-Cost  Concepts 

IV.  Least-Cost  Energ>-  Modeling 

V.  Next  Steps 

I.  Background 

Section  1602  of  the  Energy  Policy  Act 
of  1992  (EPAct)  requires  the  Department 
to  provide  a  Least-Cost  Energy  Strategy 
(LCES)  to  accompany  the  National 
Energy  Policy  Plan  (NEPP)  it  submits 
pursuant  to  the  legislation  that 
established  the  Department.  Implicitly, 
EPAct  recognizes  Aat  the  LCES  and  the 
NEPP  are  distinct,  reflecting  in  part  the 
fact  that  least-cost  modeling  exercises 
may  fail  to  account  tor  important  real- 
world  considerations  that  may  enter 


into  energy  policy  formulation. 
Notwithstanding  this  distinction,  the 
LCES  can  be  an  important  source  of 
insights  for  use  in  developing  energy 
policy.  It  can  also  provide  important 
insights  into  other  issues  facing  the 
Department,  such  as  strategic  planning, 
the  identification  of  research  and 
development  priorities,  long-term 
climate  mitigation  policy,  and 
sustainable  development  initiatives,  by 
identifv'ing  energy-related  technologies 
that  have  the  largest  leverage  on 
attainment  of  social  objectives  related  to 
the  nexus  of  energy  and  economic 
growth. 

The  least-cost  strategy  will  provide  a 
list  of  policy  options  that,  when 
implemented,  could  meet  the  goals  and 
reflect  the  priorities  outlined  in  Section 
1602  of  EPAct.  The  least-cost  strategy 
will  call  upon  available  and  anticipated 
resources  and  technologies  to  satisfy 
final  energy  demands  at  minimum  long- 
run  cost,  subject  to  the.se  goals  and 
priorities.  Section  1602(a)  lists  the 
following  goals: 

•  Stabilization  and  eventual 
reduction  in  the  generation  of 
greenhouse  gases 

•  An  increase  in  the  efficiency  of  the 
Nation's  total  energy  use  by  30  percent 
over  1988  levels  by  2010 

•  An  increase  in  the  percentage  of 
energy  derived  ft-om  renewable 
resources  by  75  percent  ever  1988  levels 
by  the  year  2005 

•  A  reduction  in  the  nation's  oil 
consumption  from  the  1990  level  of 
approximately  40  percent  of  total  energy 
use  to  35  percent  by  the  year  2005. 

•  In  addition.  Section  1602(d)  lists 
the  following  energy  production, 
utilization,  and  energy  conservation 
priorities: 

•  Implement  standards  for  more 
efficient  use  of  fossil  fuels; 

•  Increase  the  energy  efficiency  of 
existing  technologies; 

:•  Encourage  technologies,  including 
clean  coal  technologies,  that  generate 
lower  levels  of  greenhouse  gases; 

•  Promote  the  use  of  renewable 
energy  resources,  including  solar, 
geothermal,  and  sustainable  biomass, 
hydropower,  and  wind  power; 

•  Affect  the  development  and 
consumption  of  energy  and  energy 
efficiency  resources  and  electricity 
through  tax  poHcy; 

•  Encourage  investment  in  energy 
efficient  equipment  and  technologies; 
and 

•  Encourage  the  development  of 
energy  technologies,  such  as  advanced 
nuclear  fission  and  nuclear  fusion,  that 
produce  energy  without  greenhouse 
gases  as  a  byproduct,  and  encourage  the 


deployment  of  nuclear  electric 
generating  capacity. 

II.  Content  of  the  Energy  Resources  and 
Technology  Inventory 

Section  1602(b)  of  EPAct  requires  an 
inventory  of  energy  resources  and 
technology.  Conservation  technologies, 
which  reduce  the  amount  of  energy 
required  to  provide  a  given  energv 
service,  are  considered  as  energy 
technologies  for  purposes  of  this 
inventory. 

As  part  of  the  inventory,  known  and 
anticipated  primary  energy  inputs  will 
be  inventoried.  These  include  coal,  oil 
and  gas  (both  domestic  and  imported), 
renewable  sources  (including  diverse 
solar  forms,  biomass,  v.ind  and  ocean 
energy,  hydro,  geothermal,  and 
municipal  waste  methane),  nuclear, 
hydrogen,  and  synthetic  fuels  and  coal 
gases. 

The  energy  technology  part  of  the 
inventory  will  include  specific 
engineering  applications  and 
aggregations  of  applications  (e.g.,  the 
automobile  is  a  complex  aggregation  of 
individual  technical  elements).  The 
technologies  in  the  existing  information 
base  are  drawn  from  the  following  areas: 

Energy  Production 

Oil  and  gas  extraction:  Reservoir 
mapping.  Tertiary  recovery.  Advanced 
drilling  techniques; 

Oil  refining  and  gas  processing; 

Electricity  generation:  High  efficiency 
combined  cycle  turbines.  Pressurized 
Fluidized  Bed  Combustion; 

Fuel  cells:  Phosphoric,  Molten 
carbonate  and  Solid  oxide  designs,  and 
Proton  Exchange  membrane; 

Clean  coal  technology:  Coal 
gasification,  Improved  pulverized  coal 
methods;  Nuclear  power,  Advanced 
light  water  reactor  designs  Fusion 
power  assessment; 

Biomass  culture:  Biomass  waste 
utilization.  Optimized  biomass  culture 
and  harvest; 

Wind  Power:  Variable  speed  turbines. 
Larger  capacities,  Improved  control " 
circuitry; 

Hydrogen  fuels:  Direct  use  and 
electricity  conversion; 

Other  renewable  sources:  Ethanol 
technologies,  Solar  applications. 
Advanced  photovoltai.cs,  Geothermal 
applications,  Biomass  conversion  to 
liquid  fuels,  MSW  gas  recovery. 

Energy  Transportation,  Storage  and 
Load  Management 

Coal  slurry  and  petroleum  pipelines: 
Pipeline  coatings  and  additives; 

LNG  transport  methods:  LNG 
handling  technology,  LNG  transport; 

Electricity  transmission:  Transformer 
redesign.  Voltage  increases; 


Electricity  load  management: 
Selective  signaling.  Improved  load 
forecasting.  Price  structure  innovation; 

Electricity  storage  systems:  Pumped 
storage,  battery,  flywheel,  and 
compression  systems. 

Energy  Distribution 

Decentralized  power  generation: 
Efficient  small  stations,  Fuel  Cells; 

District  heatirrg  and  cogeneration: 
District  heat  marketing.  Hot  water/steam 
utilities,  Private  power  marketing,  IPP 
arrangements. 

Energy  Utilization 

Automobile  efficiency:  Smaller 
vehicles.  Smaller  engines,  Nfanual 
transmissions,  Greater  adoption  of 
sophisticated  drive  train  features,  fires 
and  lubricants.  Advanced 
aerodynamics,  Hybrid  propulsion 
systems,  Diesel-electric  motors. 
Regenerative  braking.  Electric  vehicles, 
2-Stroke  engines; 
Light  trucks:  See  autos,  above 
Heavy  trucks:  Efficient  tires, 
aerodynamic  designs. 
Off-road  vehicles; 
Bus  efficiency:  Drive  train 
improvements.  Flywheel/regenerative 
propulsion  and  braking.  Demand  driven 
dispatch.  Efficient  pricing  and  fare 
collection.  Route  planning: 

Aircraft  and  operations:  Aircraft  size. 
Curtailment  of  taxiing.  Airport  and  Air 
Traffic  Control  changes.  Ultra  high 
bypass  turbofan  engines; 

Ships  and  barges:  Improved 
propulsion  and  hull  efficiency  (semi- 
hydrofoil  designs.  Reduced  operating 
speeds,  Hull  coatings; 

Pipelines:  Efficient  pumps,  controls, 
and  motors.  Interior  coatings,  Additives: 

Highway,  rail  and  air  traffic  control 
design:  Reduce  congestion  by 
information  systems  and  congestion 
tolls.  Ride  sharing; 

Building  shell  efficiency:  Insulation. 
High  Performance  glazing  and  window 
films.  Building  orientation,  Smart 
windows.  Shading  and  ventilation 

Manufacturing  Process  efficiency: 
Impulse  drying.  Solar  Process  Heating. 
Rapid  Glass  Refiner/Melter,  Direct 
Ironmaking,  Chemical  Welding,  High 
Pressure  Heat  Exchanger,  Chemical 
Sorbtion  Heat  Pump.  Bioprocessing; 

Mining  efficiency:  In-situ  reduction  of 
ores.  Chemical  ore  separation 

Agriculture  efficiency:  Wider  use  of 
no-till  methods.  Natural  and  vacuum 
crop  drying.  Organic  and  compost-fed 
culture.  Hydroponics  Aquaponic 
combined  culture  cycles,  Cultivar 
variety  and  crop-mix  changes; 

Retail  and  service  efficiencv:  Wider 
adoption  of  efficient  lighting.Efficient 
equipment  to  reduce  cooling  loads. 
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Electronic  interface  with  suppliers  and 
customers.  Direct-ship  practices; 

Urban  system  efEciency:  PubUc 
transport  expansion.  Higher  Vehicle 
occupancy,  Congestion  tolls,  Reduce 
trip  demand  by  land  use  planning; 

Increased  Appliance  Efficiency: 
Refrigeration,  laundry,  dishwashers 
(reluctance  motors),  water  heating, 
video  displays,  cooking  appliances, 
lighting,  beating  and  copling; 

Reduced  Heating,  Cooling  and 
Lighting  loads:  Shell  improvements, 
heat  exchanges,  parallel  hot  water 
piping,  ozone  laundering,  water 
recycling. 

Summaries  of  cost  and  performance 
parameters  for  specified  technologies  in 
the  existing  information  base  are 
available  upon  request.  This  technology 
information  is  structured  in  a  format 
suitable  for  least-cost  modeling 
purposes.  For  example,  an  existing 
electricity  conversion  technology,  a  coal 
combined  cycle  plant  fueled  with 
bituminous  coal,  might  be  described  as 
follows  (parameter  Values  are 
illustrative): 

Bituminous  Coal  Combined  Cycle 
Electricity  Generation 

Fuel  conversion  effi-         41.6% 

ciency. 
Availability/Utilization     60%     - 
Cost  Of  capacity  (real        S1569  M-VI/ 
S).  Gigawatt 

Fixed  OftM  cost  S47.4  MM/ 

Gigawatt 

Variable  O&M  cost  S0.37  MM/ 

Petajoule  input 

Delivered  fuel  cost  S0.64  MM/ 

Petajoule 

Peak  availability  _ 100% 

Life  span 40  yrs. 

In'stalied  capacity  tcur-     1.0  Gw 

rent). 
Commercial  availabil-       Currently  available 
ity. 

Some  technologies  included  in  the 
inventory,  such  as  the  power  plant 
example  presented  above,  are  cohesive 
single  engineering  processes.  In  other 
cases,  a  technology  in  the  inventory  will 
reflect  an  aggregation  of  engineering 
innovations,  reflecting  our  inability  to 
separately  model  each  individual 
device.  For  example,  a  future  vehicle 
technology  might  embody  several 
innovations  such  as  ultra  light-weight 
construction,  low  rolling  resistance 
tires,  hybrid  propulsion  with  automatic 
engine  shut-off,  and  regenerative 
braking. 

Suggestions  and  comments  are  invited 
on  both  the  addition  of  categories  for  the 
Energy  Resource  and  Technology 
Inventory  and  for  the  nomination  of 
specific  technologies  to  be  included.  To 
be  considered  for  inclusion,  a 


technology  must  be  sufficiently  concrete 
that  parameters  for  its  cost,  performance 
and  applicability  to  the  U.S.  economy 
are  discernible. 

Respondents  are  invited  to  suggest 
either  single  technologies  or  logical 
aggregates  of  technologies,  as  in  the 
examples  above,  so  long  as  the 
performance  parameters  can  be 
described  in  terms  similar  to  those  in 
the  example  provided  above. 
Respondents  are  requested  to  provide 
performance  parameters  in  a  standard 
format  (Appendix  A)  for  technologies 
that  they  nominate  for  the  technology 
inventory,  but  may  supplement  this 
minirauiQ  requirement  with  additional 
information. 

Appendix  A 

Standard  Format  for  Providing  Technology 
Information  For  LCES  Technology  Inventory 

Technology  name  and  description:     


Primary  Fuel:   

Fuel  conversion  efficiency: 
Availability/Utilization:  - 
Cost  of  capacity  (reals)  — 

Fixed  O&M  cost  

Variable  O&M  cost ■ 

Delivered  cost  


Peak  availability  % 
Life  span  (>TS.) 


Installed  capacity  (current) 

YearofComra'l.  Availability:  — 

Maximum  capacity  potential: 

in  initialyear  of  availability     

5  years  after  initial  availability    

III.  Least-Cost  Concepts 

The  term  "least-cost"  is  open  to 
various  interpretations.  Depending  on' 
how  the  term  is  defined,  a  wide  variety 
of  energy  strategies  might  be  categorized 
as  meeting  a  least -cost  criterion.  It  is  our 
intent  to  explore  strategies  consistent 
with  a  variety  of  "least -cost"  concepts 
reflecting  alternative  treatments  of 
issues  including,  but  not  limited  to, 
private  versus  social  cost  minimization. 
environmental  impacts,  and  the  role  of 
non-modeled  attributes  and  institutional 
factors. 

Private  and  Social  Cost  Minimization 

It  is  widely  accepted  that  private  and 
social  costs  may  fail  to  coincide  unless 
all  markets  are  perfectly  competitive. 
Energy-related  markets  provide  many 
instances  where  the  assumption  of 
competition  may  be  called  into 
question.  For  example,  pricing  in 
electricity  markets,  which  are  generally 
subject  to  economic  regulation  at  the 
state  level,  are  based  on  average,  not 
marginal,  costs.  Least-cost  decisions 
based  on  the  prices  actually  paid  by 
electricity  users  may  differ  from  least - 
cost  decisions  based  on  marginal  costs. 
Capital  markets  provide  another 


example  of  possible  departures  from 
perfect  competition.  Capital  costs  may 
differ  significantly  from  the  social 
opportunity  cost  of  investment,  and 
vary  widely  across  and  within  groups  of 
decisionmakers.  Projects  that  minimize 
costs  using  social  discount  rates  may 
fail  to  do  so  at  discount  rates  reflecting 
the  opportunity  cost  of  capital  faced  by 
decisionmakers  in  the  market. 

DOE  plans  to  consider  a  wide  range 
of  cases  that  reflect  the  differences  . 
between  social  and  private  cost 
minimization,  and  consider  how  each 
affects  least-cost  choices. 

Environmental  Impacts 

Environmental  impacts  can  also  enter 
into  the  definition  of  a  "least  cost" 
energy  strategy.  For  example,  in  a  case 
where  two  technologies  that  differ 
widely  in  energy  efficiency  can  be  used 
to  provide  the  same  energy  ser\  ice, 
purchasers  will  often  ignore  the  social 
costs  of  environmental  impacts  that  may 
be  associated  with  higher  levels  of 
energy  use.  Theory  and  regulatory 
practice  in  some  states  suggests  that  this 
issue  can  bie  addressed  by  incorporating 
a  "shadow  price"  for  environmental 
impacts  in  the  least-cost  objective 
function.  The  least-cost  strategy  will 
consider  alteriiative  approaches  to 
addressing  the  impact  of  recognizing 
environmental  cost^  on  least-cost    ^ 
choices. 

Role  of  Non-Modeled  Attributes  and 
Institutional  Factors 

No  model  can  adequately  capture  the 
full  detail  of  all  influences  on  energy- 
related  decisions.  For  example, 
decisions  regarding  personal 
transportation  technologies  may  involve 
issues  such  as  safety,  performance,  and 
room,  as  well  as  tradeoffs  between 
acquisition  cost  and  fuel  cost. 
Institutional  factors,  such  as  tlie  divorce 
between  ownership  and  tenancy  in 
many  commercial  buildings,  can  also 
have  an  important  influence  on  energy- 
related  decisions.  Ignoring  the  range  of 
attributes  that  enter  into  consumer 
decisions  or  institutional  factors  could 
lead  to  "apples  to  oranges"  cost 
comparisons  that  do  not  compare 
alternative  approaches  to  providing  the 
same  service.  On  the  other  hand, 
adoption  of  a  pure  "revealed 
preference"  approach.in  which  the  fact 
that  a  particular  techiio4ogy  is  used  in 
the  market  is  prima  facie  evidence  of  its 
least-cost  nature,  is  both  tautological 
and  inconsistent  with  the  spirit  of  the 
least-cost  strategy  exercise.  Given  the 
unsuitability  of  the  two  extremes,  wo 
intend  to  ejqilore  a  range  of 
intermediate  cases. 


The  public  is  invited  to  comment  on 
these  issues,  as  well  as  others  that  may 
bear  on  the  interpretation  or  definition 
of  the  "least-cost"  concept. 

IV.  Least-Cost  Modeling 

The  methods  selected  for  developing 
the  least  cost  energy  plan  hiclude  use  of 
the  optimization  model  known  as 
MARKAL-rMACRO  described  in 
"MARKAL-MACRO:  A  linked  model 
for  energy-economy  analysis,"  BNL- 
47161.  Brookhaven  National  Laboratory. 
February  1992.  Copies  of  this  report  are 
available  by  request  from  the  Office  of 
Economic  Analysis  and  Competition 
(202) 586-4767. 

MARKAL-MACRO  links  the 
.  MARKAL  model  that  is  used  to 
determine  least-cost  provision  of  fixed 
end-use  energy  service  demands  with 
the  substitution  opportuiiitics  between 
energy  ser\ices  and  other  productive 
inputs  in  MACRO.  MAR1C\L  is  an 
optimization  model  that  minimizes  th& 
cost  of  providing  its  target  level  of 
energy  services  drawing  on  the  available 
set  technology  and  resources. 
Information  from  the  energy  resource 
and  technology  inventory  is  directly 
reflected  in  the  MARKAL  data  structure. 
so  that  changes  in  the  parameters  for 
technologies  already  represented  or  the 
inclusion  of  new  technologies  may 
significantly  influence  the  modeling 
results. 

In  MACRO  the  inputs  of  capital,  labor 
and  energy  services  are  substitutes  for 
each  other  under  an  assumption  of 
diminishing  marginal  returns.  With  the 
link  between  MARKALand  MACRO, 
rising  energy  costs  can  change  the 
composition  of  energy  supply,  of  energy 
technologies  and  of  energy -investments 
(through  MARKAL),  and  may  also 
change  the  balance  among  energy 
services,  labor  and  capital  input 
-decisions,  and  a^ect  futiu-e  output 
levels  (via  the  MACRO  link).  - 

IV.  Next  Steps 

The'LCES  report  required  by  Section 
1 602  of  EPAcLis  scheduled  for 
completion  in  early  1995.  It  will  be 
available  to  the  public  for  review  and 
comment  prior  to  its  submission  to 
Congress. 

Issued  in  Washington.  D.Q.  on  August  23. 
1994. 

Abraham  E.  Haspel, 

Deputy  Assistant  Secretaryfor  Economic  and 
Environmental  Policy,  Office  of  Policy. 
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Golden  Field  Office;  Notice  of  Financial 
Assistance  Award  to  Amoco 
Corporation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

-summary:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  noncompetitive  cooperative 
agreement  to  The  AMOCO  Corporation 
for  continuing  research  and 
development  activities  to  advance  the 
commercialization  of  cellulosic  biomass 
to  ethanol  fuels  for  vehicular  use. 
ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  t6  the 
U.S.  Department  of  Energy.  Golden 
Office.  1617  Cole  Blvd..  Golden 
Colorado  80401,  Attention;  Matt  Barron, 
Contract  Specialist  at  (303)  275-4787. 
The  Contracting  Officer  is  Joim  W. 
Meeker.  The  Project  Manager  is  G. 
William  Ives  at  (303)  275-4755. 
SUPPLEMENTARY  INFORMATiON:  The 
AMOCO  Corporation  has  been 
conducting  research  for  a  number  of 
years  to  develop  processes  to  cost 
effectively  convert  cellulose  from 
_ biomass  to  ethanol  fuel  for  use  by 
vehicles.  Successful  completion  of  this 
research  and  demonstration  will  result 
in  technology  which  can  couvertvvaste 
paper  or  other  renewable  wood  based 
products  to  ethanol  at  a  cost  competitive 
with  conventional  gasoline. 

DOE  has  performed  a  review  in 
accordance  with.lO  CFR  600.7  and  has 
made  a  determination  of  restricted 
eligibility  pursuant  to  10  CFR 
600.7(b)(2)(i)(B)  a.nd  10  CFR 
600.7(b)(2)(i)(D). 

Subject  to  eligibility  determinations, 
the  Departinrnt  ofEnergy  intends  to 
make  a  finannal  assistance  award  to 
AMOCO  Corp.  to  undertake  this 
activity. 

The  total  project  is  estimated  to  cost 
$1,772,108  of  which  $1,022,108  will  be 
provided  by  the  recipient  and  $750,000 
will  be  provided  by  DOE.  The 
anticipated  period  of  performance  is 
twefve  (12)  months.  The  estimated  date 
of  award  is  Sept  15,  1994. 

Issued  in  Golden.  Colorado  on  August  18. 
1994. 

|ohn  W.  Meeker, 

Contracting  Officer.  Golden  Field  Office. 
IFR  Doc.  94-21374  Filed  8-29-94;  8:45  am] 
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Golden  Field  Office;  Dallas  Support 
Office 

AGENCY:  Department  of  Energy. 


ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

summary:  The  Department  of  Energy 
(DOE).  Golden  Field  Office,  through  the 
Dallas  Support  Office,  announces  that  it 
intends  to  award  a  grant  to  Texas  A  & 
M  University.  The  proposed  award 
meets  the  criteria  in  10  CFR 
6Q0.7(b)(2)(i)(B)  in  addition  to  the  type 
of  factors  Usted  in  10  CFR  600.14(dj. 
The  financial  assistance  is  for  support  of 
the  Seventeenth  National  Industrial 
Energy  Technology  Conference,  April. 
1995,  in  Houston,  Texas.  Texas  A  &  M 
University  is  the  conference  host.  Based 
on  availability  of  funds.  DOE  intends  to 
provide  similar  financial  support  to 
Texas  A  &  M  University  through  this 
grant  for  the  conference  in  1996. 
SUPPLEMENTARY  INFORMATION:  The 
Industrial  Energy  Technology 
Conference  is  the  most  significant 
annual  national  conference 
concentrating  on  industrial  energy 
efficiency  applications  and  related 
environmental  concerns.  Agenda 
include:  Environmental  issues 
impacting  industry-,  impact  of  air  quality 
regulations  on  energy,  industrj/utilitv 
interface,  heat  and  power  systems, 
energy-related  equipment,  process 
design  for  energy  conservation,  and 
alternate  fuels.  The  conference  is 
attended  by  senior  energy  managers, 
plant  engineers,  utility  representatives.  ' 
suppliers,  and  industry  consultants. 
DOE'S  mission  of  increasing  industrial 
efficiency  will  be  advanced  tlirough 
participation  in  the  conference.  Results 
of  the  conference  will  impact  favorably 
on  industrial  energy  decision-making  in 
both  the  public  and  private  sectors. 
Academic  research  will  be  stimulated. 

The  DOE  will  provide  funds  in  the 
amount  of  310,000  for  this  initial  project 
period  of  12  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Carter,  U.S.  Department  of 
Energy,  Dallas  Support  Office,  1420 
West  Mockingbird  Lane,  Suite  400, 
Dallas.  TX  75247. 

Issued  in  Golden.  Colorado  on  August  22. 
1994. 

John  W.  Meeker, 

Contracting  Officer. 

IFR  Doc.  94-21377  Filed  8-29-94;  8:45  am] 

BILLING  COOE  MSO-01-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Public  Meeting 

AGENCY:  Office  ofEnergy  Efficiency  and 
Renewable  Energy,  DOE. 
ACTION:  Notice. 
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summary:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Energy's  Office 
of  Energy  Efficiency  and  Renewable 
Energy  (EE)  will  conduct  a  workshop  to 
discuss  issues  related  to  the  Office's 
draft  strategic  plan.  A  notice  of 
availability  for  public  comment  on  the 
draft  strategic  plan  was  published  in  the 
Federal  Register  on  June  14, 1994. 

DATES:  The  workshop  will  be  held  on 
September  19-20  at  the  Sheraton  Crystal 
City,  1000  Jefferson  Davis  Highway,  in 
Arlington,  Virginia.  The  meeting  will 
ojjen  at  1:00  p.m.  on  Monday  the  19th, 
adjourning  for  the  day  at  approximately 
6:00  p.m.  The  workshop  will  reconvene 
at  8:00  a.m.  on  the  20th  and  close  at 
approximately  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Dion,  Office  of  Planning  and 
Assessment,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  U.S.  Department 
of  Energy,  1000  Independence  Ave., 
S.W.,  EE-72,  Washington,  DC  20585, 
(202) 586-9470. 

SUPPLEMENTARY  INFORMATION:  The  draft 
strategic  plan  sets  forth  EE's  goals, 
objectives,  and  strategies  for  program 
implementation.  EE  will  use  this  draft 
document  as  part  of  a  comprehensive 
planning  process  involving  stakeholders 
and  oriented  toward  careful 
identification  and  thorough  analysis  of 
strategic  issues.  The  outcome  of  the 
effort  will  be  a  final  version  of  the 
strategic  plan  and  a  five-year  program 
plan. 

The  draft  strategic  plan  is  divided  into 
four  sections:  overview,  mission  and 
vision,  goals  and  objectives,  and  EE 
strategy.  The  EE  goals  and  objectives  are 
aligned  with  those  expressed  in  the 
Department  of  Energy's  strategic  plan. 
Fueling  a  Competitive  Economy.  The 
strategy  section  addresses  EE's 
technology,  market,  and  organizational 
strategies.  A  series  of  short  appendices 
is  also  included  in  the  draft  strategic 
plan:  situation  analysis,  description  of 
EE  stakeholder  categories,  description  of 
EE  sectors'  individualized  missions,  and 
evolution  of  EE's  strategic  planning 
process. 

As  part  of  its  strategic  planning 
process,  EE  is  sponsoring  the 
development  of  ten  issue  papers  that 
analyze  driving  forces  and  trends  and 
present  options  for  EE's  objectives  and 
strategies  vis-a-vis  sustainable 
development,  pollution  prevention, 
electric  utility  restructuring,  natural  gas 
utilization,  and  other  issues. 
Participation  in  the  workshop 
discussion  is  by  invitation,  and  limited 
to  individuals  who  have  been  actively 
involved  in  the  analysis  and  review  of 
these  issues  on  behalf  of  EE. 


The  purpose  of  the  workshop  is  to 
provide  feedback  to  EE  on  whether  its 
draft  strategic  plan  adequately  addresses 
needs  identified  in  issues  analyses. 
Workshop  participants  will  review  the 
goals,  objectives  and  strategies  in  the 
draft  strategic  plan  to  see  if  they  are 
consistent  with  the  issues  analyses. 
Anticipated  products  from  the 
workshop  include  options  for  revised  or 
new  goals  and  objectives;  technology, 
market,  and  organizational  strategies 
that  better  reflect  the  insights  gained  in 
the  issues  analyses;  and  ideas  for  near- 
term  activities  designed  to  set  an 
immediate  course  for  progress  on  each 
issue. 

The  workshop  will  be  structured  to 
elicit  individual  views,  not  to  reach 
consensus.  Members  of  the  general 
public  are  invited  to  observe  the 
workshop,  and  submit  written 
comments  on  the  draft  strategic  plan  by 
the  previously  noticed  September  30 
deadline.  The  views  expressed  at  the 
meetings  will  be  considered  in  revising 
the  strategic  plan. 

Issued  in  Washington,  D.C.  on  August  23, 
1994. 

Christine  Ervin, 

Assistant  Secretary  for  Energy  Efficiency  and 
Renewable  Energy. 

IFR  Doc.  94-21376  Filed  8-29-94:  8:45  am) 
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Office  of  Hearings  and  Appeals 

Proposed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 
ACTION:  Notice  of  Proposed 
Implementation  of  Special  Refund 
Procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 
5100,697.87,  plus  accrued  interest,  in 
refined  petroleum  product  violation 
amounts  obtained  by  the  DOE  pursuant 
to  a  June  21, 1982  Remedial  Order 
issued  to  Beacon  Bay  Enterprises,  Inc. 
(Beacon  Bay),  Case  No.  LEF-0074.  The 
OHA  has  tentatively  determined  that  the 
funds  obtained  from  Beacon  Bay,  plus 
accrued  interest,  will  be  distributed  to 
customers  who  purchased  gasoline  from 
Beacon  Bay  during  the  period  August  1, 
1979  through  March  31,  1980. 
DATES  AND  ADDRESSES:  Comments  must 
be  filed  in  duplicate  within  30  days  of 
publication  of  this  notice  in  the  Federal 
Register,  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 


Independence  Avenue,  SW, 
Washington,  DC  20585.  All  comments 
should  display  a  reference  to  case 
number  LEF-0074. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director, 
Roger  Klurfeld,  Assistant  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  S.W. 
Washington,  D.C.  20585,  (202)  586-2094 
(Mann);  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b). 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  to  eligible  claimants 
$100,697.87,  plus  accrued  interest, 
obtained  by  the  DOE  pursuant  to  a  June 
21,  1982  Remedial  Order.  In  the 
Remedial  Order,  the  DOE  found  that, 
during  the  period  August  1,  1979 
through  March  31,  1980,  Beacon  Bay 
had  sold  motor  gasoline  at  prices  in 
excess  of  the  maximum  lawful  selling 
price,  in  violation  of  Federal  petroleum 
price  regulations. 

The  OHA  has  tentatively  determined 
to  distribute  the  funds  obtained  from 
Beacon  Bay  in  two  stages.  In  the  first 
stage,  we  will  accept  claims  from 
identifiable  purchasers  of  gasoline  from 
Beacon  Bay  who  may  have  been  injured 
by  overcharges.  The  specific 
requirements  which  an  applicant  must 
meet  in  order  to  receive  a  refund  are  set 
out  in  Section  IV  of  the  Proposed 
Decision.  Claimants  who  meet  these 
specific  requirements  will  be  eligible  to 
receive  refunds  based  on  the  number  of 
gallons  of  gasoline  which  they 
purchased  from  Beacon  Bay. 

If  any  funds  remain  after  valid  claims 
are  paid  in  the  first  stage,  they  may  be 
used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA).  15 
U.S.C.  4501-07.  Applications  for  Refund 
should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be 
provided  prior  to  the  acceptance  of 
claims.  Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
provide  two  copies  of  their  submissions. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1  p.m.  and  5  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 


Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234.  1000  Independence  Ave..  S.W., 
Washington.  D.C.  20585. 

Dated:  August  19. 1994. 
George  B.  Breznay 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Beacon  Bay 
Enterprises.  Inc. 

Date  of  Filing:  July  20.  1993. 

Case  Number:  LEF-00  74 . 

On  July  20, 1993,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Einergy  (DOE)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  distribute  the  funds  which  Beacon 
Bay  Enterprises,  Inc.  (Beacon  Bay) 
remitted  to  the  DOE  pursuant  to  a  June 
21.  1982  Remedial  Order.  Beacon  Bay 
has  remitted  $100,697.87  pursuant  to 
the  order,  to  which  $3,131.82  in  interest 
has  accrued  as  of  July  31,  1994.  In 
accordance  with  the  provisions  of  the 
procedural  regulations  at  10  CFR  part 
205,  subpart  V  (subpart  V),  the  ERA 
requests  in  its  Petition  that  the  OHA 
establish  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
regulatory  violations  set  forth  in  the 
Remedial  Order.  This  Proposed   ■ 
Decision  and  Order  sets  forth  the  OHA's 
plan  to  distribute  these  funds. 

I.  Background 

During  the  (wriod  relevant  to  this 
proceeding.  Beacon  Bay  operated  11 
retail  service  stations  in  Southern 
Cahfomia.  The  ERA  issued  a  Proposed 
Remedial  Order  (PRO)  to  Beacon  Bay  on 
July  29. 1980.  The  PRO  alleged  that,' 
during  the  period  August  1, 1979. 
throu^  March  31, 1980,  Beacon  Bay 
sold  motor  gasoUne  at  prices  in  excess 
of  the  maximum  lawful  selling  price,  in 
violation  of  Federal  petroleum  price 
regulations.  The  DOE  amended  the  PRO 
and  issued  a  Final  Remedial  Order  on 
June  21, 1982,  after  considering  Beacon 
Bay's  objections  to  the  PRO.  Beacon  Bay 
Enterprises,  9  DOE  1  83,039  (1982).  On 
August  23. 1982.  Beacon  Bay  appealed 
the  DOE'S  Final  Remedial  Order  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  The  FERC  issued  a  Proposed 
Order,  on  November  15, 1982,  Beacon 
Bay  Enterprises.  21  FERC  \  62,295 
(1982),  and  an  Order,  on  January  25, 
1983,  Beacon  Bay  Enterprises.  22  FERC 
1  61,059  (1983)  the  two  of  which 
affirmed  and  adopted  the  E)OE's  Final 
Remedial  Order.  Beacon  Bay  has  since 


remitted  $100,697.87  to  the  DOE.  in 
compliance  with  the  Remedial  Order, 
which  is  now  available  (the  Beacon  Bay 
Remedial  Order  fund)  for  distribution 
through  Subpart  V. 

II.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  for  the  distribution 
of  funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  Subpart  V  process 
to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986.  15  U.S.C. 
§§4501  et  seq..  Office  of  Enforcement.  9 
DOE  1  82,508  (1981);  Office  of 
Enforcement.  8  DOE  1  82,597(1981) 
(VjcJicers). 

We  have  considered  the  ERA's 
Petition  that  we  implement  a  Subpart  V 
proceeding  with  respect  to  the  Beacon 
Bay  Remedial  Order  fund  and  have 
determined  that  such  a  proceeding  is 
appropriate.  This  Proposed  Decision 
and  Order  sets  forth  the  OHA's  tentative 
plan  to  distribute  this  fund.  We  intend 
to  publicize  our  proposal  and  solicit 
comments  from  interested  parties  before 
taking  the  actions  proposed  in  this 
Decision.  Comments  regarding  the 
tentative  distribution  process  set  forth 
in  this  Proposed  Decision  and  Order 
should  be  filed  with  the  OHA  within  30 
days  of  its  publication  in  the  Federal 
Register. 

III.  Proposed  Refund  Procedures 

We  profKJse  to  implement  a  two-stage 
refund  procedure  for  distribution  of  the 
Beacon  Bay  Remedial  Order  fund.  In  the 
first  stage,  purchasers  of  gasoline  from 
Beacon  Bay  during  the  period  covered 
by  the  Remedial  Order  may  submit 
Applications  for  Refund.  From  our 
experience  with  Subpart  V  proceedings, 
we  expect  that  potential  applicants 
generally  will  fall  into  the  following 
categories:  (i)  end-users;  (ii)  regulated 
entities,  such  as  cooperatives;  and  (iii) 
resellers  and  retailers. 

A.  Claims  Based  Upon  Overcharges. 
In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  of 
gasoline  from  Beacon  Bay  during  the 
period  covered  by  the  Remedial  Order — 
August  1979  through  March  1980.  If  the 
gasoUne  was  not  purchased  directly 
from  Beacon  Bay,  the  claimant  must 
establish  that  the  gasoline  originated 
with  Beacon  Bay.  Additionally,  a 
reseller  or  retailer  claimant,  except  one 
who  chooses  to  utilize  the  injury 


presumptions  set  forth  below,  wrill  be 
required  to  make  a  detailed  showing 
that  it  was  injured  by  Beacon  Bay's 
overcharges.  This  showing  will 
generally  consist  of  two  distinct 
elements.  First,  a  reseller  or  retailer 
claimant  will  be  required  to  show  tha» 
it  had  "banks"  of  unrecouped  increased 
product  costs  in  excess  of  the  refund 
claimed  '  Second,  because  a  showing  of 
banked  costs  alone  is  not  sufficient  tr 
establish  injury,  a  claimant  must 
additionally  provide  evidence  that 
market  conditions  precluded  it  from 
increasing  its  prices  to  pass  through  the 
additional  costs  associated  with  th^ 
overcharges.  See  Vaqueros  Energy 
Corp./Hutches  Oil  Co.  Inc..  11  DOE  1 
85,070  at  88,105  (1983).  Such  a  showing 
could  consist  of  a  demonstration  that . 
firm  suffered  a  competitive 
disadvantage  as  a  result  of  its  purchase*- 
from  Beacon  Bay.  See  National  Helium 
Co./ Atlantic  Richfield  Corp..  11  DOE  1 
85,257  (1984),  off  d  sub  nom.  Atlantic 
Richfield  Co.  v.  DOE.  618  F.  Supp.  119Q 
(D.  Del.  1985). 

Our  experience  also  indicates  that  thp 
use  of  certain  presumptions  permits 
claimants  to  participate  in  the  refund 
process  without  incurring  inordinate 
expense  and  ensures  that  refund  claims 
are  evaluated  in  the  most  efficient 
maimer  possible.  See,  e.g..  Marathon 
Petroleum  Co..  14  DOE  ^  85,269  (1986) 
{Marathon).  Presumptions  in  refund 
cases  are  specifically  authorized  by  the 
applicable  Subpart  V  regulations  at  10 
C.F.R.  205.282(e).  Accordingly,  we 
propose  to  adopt  the  presumptions  set 
forth  below. 

1.  Calculation  of  Refunds.  First,  we 
will  adopt  a  presumption  that  the 
overcharges  were  dispersed  equally  in 
all  of  Beacon  Bay's  sales  of  gasoline 
during  the  period  covered  by  the 
Remedial  CJrder.  In  accordance  with  this 
presumption,  refunds  are  made  on  a 
pro-rata  or  volumetric  basis. ^  In  the 


'  Claimants  who  hav«  previously  relied  upon 
their  l>anked  costs  in  order  to  obtain  refunds  in 
other  special  refund  proceedings  should  subtract 
those  refunds  from  any  cost  banks  submitted  in  this 
refund  proceeding.  See  Husky  Oil  Co. /Metro  Oil 
Products.  Inc..  16  DOE  1  85.090.  at  68.179  (1987). 
Additionally,  a  claimant  attempting  to  show  injury 
may  not  receive  a  refund  for  any  month  in  which 
it  has  a  negative  accumulated  cost  bank(for 
gasoline)  or  for  any  prior  month.  See  Standard  Oil 
Co.  (Indiana)fSuburban  Propane  Gas  Corp.,  13  DOE 
1  85.030.  at  88.082  (1985).  If  a  claimant  no  longer 
has  records  showing  its  tianked  costs,  the  OHA  nwy 
use  its  discretion  to  permit  the  claimant  to 
approximate  those  cost  banks.  See,  e.g..  Gulf  Oil 
Corp /Sturdy  Oil  Co..  15  IX)E1  85.187  (1986). 

'If  an  individual  claimant  believe*  that  it  was 
injured  by  more  than  its  volumetric  share,  it  may 
elect  to  forego  this  preaumption  and  Hie  a  refund 
application  based  upon  a  daim  that  it  suffered  a 
disproportionate  share  of  Beacon  Bay's  overcharges. 
See.  e.g..  Mobil  Oil  Corp. /Atchison.  Topeka  and 
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absence  of  better  information,  a 
volumetric  refund  is  appropriate 
because  the  DOE  price  regulations 
generally  required  a  regulated  finn  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 

Under  the  volumetric  approach,  a 
claimant's  "allocable  share"  of  the 
Remedial  Order  fund  is  equal  to  the 
number  of  gallons  purchased  from 
Beacon  Bay  during  the  period  covered 
by  the  Remedial  Order  times  the  per 
gallon  refund  amount.  In  the  present 
case,  the  per  gallon  refund  amount  is 
SO. 0690.  We  derived  this  figure  by 
dividing  the  amount  of  the  Remedial 
Order  fund.  $100,697.87.  by  1,460,321 
gallons,  the  volume  of  gasoline  which 
Beacon  Bay  sold  from  August  1, 1979, 
through  March  31,  1980.  A  claimant  that 
establishes  its  eligibility  for  a  refund 
will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rata  share  of 
the  accrued  interest.^ 

In  addition  to  the  volumetric 
presumption,  we  also  propose  to  adopt 
a  number  of  presumptions  regarding 
injury  for  claimants  in  each  category 
listed  below. 

2.  End-Users.  In  accordance  with 
prior  Subpart  V  proceedings,  we 
propose  to  adopt  the  presumption  that 
an  end-user  or  ultimate  consumer  of 
gasoline  purchased  from  Beacon  Bay 
whose  business  is  unrelated  to  the 
petroleum  industry  was  injured  by  the 
overcharges  resolved  by  the  Remedial 
Order.  See,  e.g.,  Texas  Oil  and  Gas 
Corp..  12  DOE  1  85,069  at  88,209  (1984) 
{T(DGCO).  Unlike  regulated  firms  in  the 
petroleum  industry,  members  of  this 
group  generally  were  not  subject  to 
price  controls  during  the  period  covered 
by  the  Remedial  Order,  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  Consequently,  analysis  of 
the  impact  of  the  overcharges  on  the 
final  prices  of  goods  and  services 
produced  by  members  of  this  group 
would  be  beyond  the  scope  of  the 


Santa  Fe  Builrood  Co..  20  DOE  1  85.788  (1990); 
Mobil  Oil  CorpJMahne  Corps  Exchange  Service,  17 
DOE  1  85.714  (1988).  Such  a  claim  will  be  granted 
if  the  claimant  makes  a  persuasive  showing  that  it 
was  "overcharged"  by  a  specific  amount,  and  that 
it  absorbed  those  overcharges.  See  Panhandle 
Eastern  Pipeline  Co/Western  Petroleum  Co..  19 
DOE  1  85,705  (1989).  To  the  degree  that  a  claimant 
makes  this  showing,  it  will  receive  an  above- 
volumetric  refund. 

'  As  in  previous  cases,  we  propose  to  establish  a 
minimum  refund  amount  of  S15.  In  this  proceeding, 
any  potential  claimant  purchasing  less  than  211 
gallons  of  gasoline  from  Beacon  Bay  would  have  an 
allocable  share  of  less  than  SIS.  We  have  found 
through  our  experience  that  the  cost  of  processing 
claims  in  which  refunds  for  amounts  less  than  $15 
are  sought  outweighs  the  benefits  of  restitution  in 
those  instances.  See  Exxon  Corp.,  17  DOE  J  85.590. 
at  89.150  (1988)  lE.xxon). 


refund  proceeding.  Id.  We  therefore 
propose  that  the  end-users  of  gasoline 
purchased  from  Beacon  Bay  need  only 
document  their  purchase  voliunes  from 
Beacon  Bay  during  the  period  covered 
by  the  Remedial  Order  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  overcharges. 

3.  Regulated  Firms  and  Cooperatives. 
We  further  propose  that,  in  order  to 
receive  a  full  volumetric  refund,  a 
claimant  whose  prices  for  goods  and 
services  are  regulated  by  a  governmental 
agency,  i.e.  a  public  utility,  or  an 
agricultural  cooperative  which  is 
required  by  its  charter  to  pass  through 
cost  savings  to  its  member-purchasers, 
need  only  submit  documentation  of 
purchases  used  by  itself  or,  in  the  case 
of  a  cooperative,  sold  to  its  members. 
However,  a  regulated  firm  or  a 
cooperative  will  also  be  required  to 
certify  that  it  will  pass  any  refund 
received  through  to  its  customers  or 
member-customers,  provide  us  with  a 
full  explanation  of  how  it  plans  to 
accomplish  the  restitution,  and  certify 
that  it  will  notify  the  appropriate 
regulatory  body  or  membership  group  of 
the  receipt  of  the  refund.  See  Marathon, 
14  DOE  at  88,514-15.  This  requirement 
is  based  upon  the  presumption  that, 
with  respect  to  a  regulated  firm,  any 
overcharges  would  have  been  routinely 
passed  through  to  its  customers. 
Similarly,  any  refunds  received  should 
be  passed  through  to  its  customers.  With 
respect  to  a  cooperative,  in  general,  the 
cooperative  agreement  which  controls 
its  business  operations  would  ensure 
that  the  overcharges,  and  similarly 
refunds,  would  be  passed  through  to  its 
member-customers.  Accordingly,  these 
firms  will  not  be  required  to  make  a 
detailed  demonstration  of  injury.* 

4.  Resellers  and  Retailers,  a.  Small 
Claims  Presumption.  We  propose  to 
adopt  a  "small  claims"  presumption 
that  a  firm  which  resold  gasoline 
purchased  from  Beacon  Bay  and 
requests  a  small  refund  was  injured  by 
the  overcharges.  Under  the  small  claims 
presumption,  a  reseller  or  retailer 
seeking  a  refund  of  $5,000  or  less, 
exclusive  of  interest,  will  not  be 
required  to  submit  evidence  of  injury 
beyond  documentation  of  the  volume  of 
gasoline  it  purchased  from  Beacon  Bay 
during  the  period  covered  by  the 
Remedial  Order.  See  TOGCO,  12  DOE  at 
88,210.  This  presumption  is  based  on 
the  fact  that  there  may  be  considerable 
expense  involved  in  gathering  the  types 


of  data  necessary  to  support  a  detailed 
claim  of  injury;  for  small  claims  the 
expense  might  possibly  exceed  the 
potential  refund.  Consequently,  failure 
to  allow  simplified  refund  procedures 
for  small  claims  could  deprive  injured 
parties  of  their  opportimity  to  obtain  a 
refund.  Furthermore,  use  of  the  small 
claims  presumption  is  desirable  in  that 
it  allows  the  OHA  to  process  the  large 
number  of  routine  refund  claims 
e.xpected  in  an  efficient  maimer.^ 

D.  Mid-Level  Claim  Presumption.  In 
addition,  a  reseller  or  retailer  claimant 
whose  allocable  share  of  the  refund  pool 
exceeds  $5,000,  excluding  interest,  may 
elect  to  receive  as  its  refund  either 
$5,000  or  40  percent  of  its  allocable 
shai^.*  The  use  of  this  presumption 
reflects  our  conviction  that  these  larger, 
mid-level  claimants  were  likely  to  have 
experienced  some  injury  as  a  result  of 
the  overcharges.  See  Marathon,  14  DOE 
at  88,515.  In  some  prior  special  refund 
proceedings,  we  have  performed 
detailed  analyses  in  order  to  determine 
product-specific  levels  of  injury.  See, 
e.g..  Getty  Oil  Co.,  15  DOE  1  85,064 
(1986).  However,  in  Gulf  Oil  Corp.,  16 
DOE  1  85,381  at  88,737  (1987),  we 
determined  that  based  upon  the 
available  data,  it  was  more  accurate  and 
efficient  to  adopt  a  single  presumptive 
level  of  injury  of  40  percent  for  all  mid- 
level  claimants,  regardless  of  the  refined 
product  that  they  purchased,  based 
upon  the  results  of  our  analyses  in  prior 
proceedings.  We  believe  that  approach 
generally  to  be  sound,  and  we  therefore 
propose  to  adopt  a  40  percent 
presumptive  level  of  injury  for  all  mid- 
level  claimants  in  this  proceeding. 
Consequently,  an  applicant  in  this 
group  will  only  be  required  to  provide 
documentation  of  its  purchase  volumes 
of  gasoline  from  Beacon  Bay  during  the 
Remedial  Order  period  in  order  to  be 
eligible  to  receive  a  refund  of  40  percent 
of  its  total  allocable  share  or  $5,000, 
whichever  is  greater.'' 


■*  A  cooperative's  purchases  of  gasoline  from 
Beacon  Bay  which  were  resold  to  non-members  will 
be  treated  in  a  manner  consistent  with  purchases 
made  by  other  resellers.  See  Total  Petroleum,  Inc./ 
Farmers  Petroleum  Cooperative.  Inc.,  19  DOE  ^ 
85.215(1989). 


^  In  order  to  qualify  for  a  refund  under  the  small 
claims  presumption,  a  reseller  or  retailer  must  have 
purchased  less^han  72,471  gallons  of  gasoline  from 
Beacon  Bay  during  the  settlement  agreement  period. 

*  Under  the  mid-level  presumption,  a  claimant 
which  purchased  between  72,471  gallons  and 
181.177  gallons  of  gasoline  from  Beacon  Bay  would 
be  eligible  to  receive  a  principal  refund,  exclusive 
of  interest,  of  S5,000.  A  claimant  purchasing  more 
than. 181. 177  gallons  of  petroleum  products  would 
be  eligible  for  a  principal  refund  equal  to  40  percent 
of  its  allocable  share. 

''A  claimant  who  attempts  to  make  a  detailed  .. 
showing  of  injury  in  order  to  ot>tain  100  percent  of 
its  allocable  share  but,  instead,  provides  evidence 
that  leads  us  to  conclude  that  it  passed  through  all 
of  the  overcharges,  or  that  it  was  injured  in  an 
amount  less  than  the  presumed  level  refund,  may 
not  necessarily  receive  a  full  presumption-based 
refund.  Instead,  such  a  claimant  may  receive  a 
refund  which  reflects  the  level  cf  injury  established 
in  its  application. 


c.  Spot  Purchasers.  We  propose  to 
adopt  a  rebuttable  presumption  that  a 
reseller  or  retailer  that  made  only  spot 
purchases  from  Beacon  Bay  did  not 
suffer  injury  as  a  result  of  those 
purchases.  As  we  have  previously 
stated,  spot  purchasers  generally  had 
considerable  discretion  as  to  the  timing 
and  location  of  their  purchases,  and 
therefore  would  not  have  made  spot 
market  purchases  from  a  firm  at 
increased  prices  unless  they  were  able 
to  pass  through  the  full  amount  of  the 
firm's  selling  price  to  their  own 
customers.  See,  e.g.,  Vaqueros.  8  DOE  at 
85,396-97.  Accordingly,  a  spot 
purchaser  claimant  must  submit  specific 
and  detailed  evidence  to  rebut  the  spot 
purchaser  presumption  and  to  establish 
the  extent  to  which  it  was  injured  as  a 
result  of  its  spot  purchases  from  Beacon 
Bay.« 

B.  Refund  Applications  Filed  by 
Representatives.  In  addition,  we 
propose  to  adopt  the  following 
procedures  relating  to  refund 
applications  filed  on  behalf  of 
applicants  by  "representatives." 
including  refund  filing  services, 
consulting  firms,  accountants,  and 
attorneys.  See  Texaco  Inc.,  20  DOE 
1 85.147  (1990).  Each  such  filing  service 
shall,  contemporaneously  with  its  first 
filing  in  the  Beacon  Bay  proceeding, 
submit  a  statement  indicating  its 
qualifications  for  representing  refund 
applicants  and  containing  a  detailed 
description  of  the  solicitation  practices  - 
and  apphcation  procedures  that  it  has 
used  and  plans  to  use.'  This  statement 
should  contain  the  following 
information:  *° 


"In  prior  proceedings,  we  have  stated  that 
refunds  will  be  approved  for  spot  purchasers  who 
demonstrated  that:  (1)  fhey  made  the  spot  purchases 
for  the  purpose  of  ensuring  a  supply  for  their  base 
period  customers  rather  than  in  anticipation  of 
financial  advantage  as  a  result  of  thosepurchases. 
and  (2)  they  were  forced  by  market  conditions  to 
resell  the  product  at  a  loss  that  was  not 
subsequently  recouped  through  the  draw  down  of 
banks.  See.  e.g.,  Texaco  Inc.,  20  DOE  185. 147  at 
88.321  (1990);  Quaker  State  Oil  Refining  Corp./ 
Ceriified  Gasoline  Co..  14  DOE  1 85.465  (1986). 

''This  statement  should  be  submitted  under 
separate  cover  and  reference  the  Beacon  Bay  refund 
proceeding.  Case  No.  LEF-0074. 

'"This  information  with  regard  to  some  filing 
services  has  already  been  requested  and  received  by 
this  Office.  Therefore,  any  filing  service  that  has 
had  more  than  10  Applications  for  Refund 
approved  before  the  issuance  of  this  Proposed 
Decision  and  Order  need  not  submit  this 
information  if  it  has  already  done  so  in  another 
proceeding.  Instead,  such  a  filing  service  need  only 
include  a  copy  of  the  previous  submission(s) 
responsive  to  items  (1H5)  and  p,-ovide  an  update 
if  its  response  to^any  of  these  questions  has  changed 
since  it  first  submitted  its  information.  However,  in 
light  of  the  importance  of  this  information,  it  is 
prudent  for  all  filing  services  to  review  their 
practices  and  inform  the  OHA  of  any  alterations  or 
improvements  that  may  have  been  made. 


(1)  A  description  of  the  procedures 
used  to  solicit  refund  applications  in  the 
Beacon  Bay  proceeding  and  copies  of 
any  soheitation  materials  mailed  to 
prospective  Beacon  Bay  applicants; 

(2)  A  description  of  how  the  filing 
service  obtains  authorization  from  its 
clients  to  act  as  their  representative, 
including  copies  of  any  type  of 
authorization  form  signed  by  refund 
appHcants; 

(3)  A  description  of  how  the  filing 
service  obtains  and  verifies  the 
information  contained  in  refimd 
applications; 

(4)  A  description  of  the  procedures 
used  to  forward  refunds  to  its  clients; 

(5)  A  description  of  the  procedures 
used  to  prevent  and  check  for  duplicate 
filings. 

Upon  receipt  of  this  information,  we 
may  suggest  alteration  of  a  filing 
service's  procedures  if  they  ao  not 
conform  to  the  procedural  requirements 
of  10  C.F.R.  Part  205  and  this 
proceeding. 

Second,  we  will  require  strict 
compliance  with  the  filing  requirements 
as  specified  in  10  C.F.R.  §  205.283, 
particularly  the  requirement  that 
applications  and  the  accompanying 
certification  statement  be  signed  by  the 
applicant. 

Third,  in  any  case  where  an 
application  has  been  signed  and  dated 
before  the  issuance  of  the  final  Decision 
and  Order  in  this  proceeding,  we  will 
require  a  certification  statement,  signed 
and  dated  hy  the  apphcant  after  the  date 
of  the  issuance  of  the  final  Decision  and 
Order.  This  certification  should  state 
that  the  applicant  has  not  filed  and  will 
not  file  any  other  Application  for 
Refund  in  the  Beacon  Bay  proceeding 
and  that,  after  having  been  provided  a 
copy  of  the  final  Decision  and  Order,  it 
still  authorizes  that  filing  service  to 
represent  it. 

Fourth,  we  will  require  from  each 
representative  a  statement  certifying 
that  it  maintains  a  separate  escrow 
account  at  a  bank  or  other  financial 
institution  for  the  deposit  of  all  refunds 
received  on  behalf  of  applicants,  and 
that  its  normal  business  practice  is  to 
deposit  all  Subpart  V  refund  checks  in 
that  account  within  two  business  days 
of  receipt  and  to  "disburse  refunds  to 
applicants  within  30  calendar  days 
thereafter.  Unless  such  certification  is 
received  by  the  OHA,  all  refund  checks 
approved  will  be  made  payable  solely  to 
the  applicant.  Representatives  who  have 
not  previously  submitted  an  escrow 
certification  form  to  the  OHA  may 
obtain  a  copy  of  the  appropriate  form  by 
contacting: 
Marcia  B.  Carlson,  HG-13,  Chief,  Docket 

&  Publications  Branch.  Office  of 


Hearings  and  Appeals.  Department  of 
Enei^.  Washington.  D.C.  20585. 
Finally,  the  OHA  reiterates  its  policy 
to  closely  scrutinize  applications  filed 
by  filing  services.  Applications 
submitted  by  a  filing  service  should 
contain  all  of  the  information  indicated 
in  the  final  Decision  and  Order  in  this 
proceeding. 

C.  Distribution  of  Funds  Remaining 
After  First  Stage.  We  propose  that  any 
funds  that  remain  after  all  first  stage 
claims  have  been  decided  be  distributed 
in  accordance  with  the  provisions  of  the 
Petroleimi  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODR,^).  15 
U.S.C.  §§4501-07.  The  PODRA  requires 
that  the  Secretary  of  Energy  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  to  refund 
monies  to  injured  parties  in  Subpart  V 
proceedings  and  make  those  funds 
available  to  state  governments  for  use  in 
four  energy  conservation  programs.  The 
Secretary  has  delegated  these 
responsibilities  to  the  OHA,  and  any 
funds  in  the  Beacon  Bay  Remedial 
Order  fund  that  the  OHA  determines 
will  not  be  needed  to  effect  direct 
restitution  to  injured  customers  will  be 
distributed  in  accordance  with  the 
provisions  of  the  PODRA. 
It  Is  Therefore  Ordered  That: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Beacon  Bay 
Enterprises,  Inc.  pursuant  to  the 
Remedial  Order  issued  on  June  21, 
1982,  will  be  distributed  in  accordance 
with  the  foregoing  Decision. 

[PR  Doc.  94-21373  Filed  8-28-94:  8:45  am) 

BILLiNG  CODE  6450-01 -f> 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-59-000,001] 

Cove  Point  LNG  Limited  Partnership; 
Availability  of  the  Environmental 
Assessment  for  the  proposed  Cove 
Point  LNG  Peakshaving  Project 

August  24.  1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
Environmental  Assessment  (EA)  on  the 
liquefaction  unit  and  recommissioning 
of  existing  facilities  proposed  by  Cove 
Point  LNG  Limited  Partnership  (Cove 
Point  LNG)  in  the  above-referenced 
docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  PoUcy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
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Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of: 

•  The  construction  and  operation  of  a 
15.0  million  cubic  feet  per  day 
liquefaction  unit;  and 

•  Recoramissioning  of  onshore 
facilities  at  Cove  Point  LNG's  existing 
Cove  Point  LNG  terminal. 

The  purpose  of  the  proposed  project 
would  be  to  provide  up  to  5.000,000 
dekatherms  of  storage  and  up  to 
1,000,000  dekatherms  per  day  sendout 
forpeak  winter  demand. 

Tne  EA  will  be  placed  in  the  public 
files  of  the  FERC  on  August  26,  1994 
and  will  be  available  for  public 
inspection  at:  Federal  Energy  Regulatory 
Commission,  Division  of  Public 
Information.  941  North  Capitol  Street, 
N.E.,  Room  3104,  Washington.  DC 
20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  from:  Mr.  Hugh  Thomas, 
Environmental  Project  Manager. 
Environmental  Review  and  Compliance 
Branch  I.  Office  of  Pipeline  Regulation. 
Room  7303.  825  North  Capitol  Street,. 
N.E.,  Washington,  DC  20426,  (202)  208- 
0980. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  No.  CP94-59- 
000,  and  be  addressed  to:  Office  of  the 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E..  Washington.  DC.  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  September  26, 1994,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  be  sent  to  Mr.  Hugh 
Thomas,  Environmental  Project 
Manager,  Room  7303,  at  ihe  same 
address. 

Com.THnts  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3). 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 


intervention.  You  do  not  need 
intervener  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  from  Mr.  Hugh 
Thomas,  Enviromnental  Review  and 
Compliance  Branch  I,  Office  of  Pipeline 
Regulation,  at  (202)  208-0980. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-21328  Filed  »-29-94;  8:45  am). 
BILUNG  CODE  e717-01-M 


IDocket  No.  GT94-6J-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Proposed  Cttanges  in  FERC 
Gas  Tariff 

August  24,  1994. 

Take  notice  that  on  August  19,  1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2,  Seventh  Revised  Sheet  No.  979, 
Fourth  Revised  Sheet  No.  1660  and  First 
Revised  Sheet  No.  1761. 

Panhandle  states  that  this  filing  is 
made  to  cancel  Rate  Schedules  TS-2, 
TS-4  and  TS-5  which  provided  for 
storage  and  transportation  service  by 
Panhandle  for  various  customers,  and 
which  terminated  May  1. 1993,  in 
conjunction  with  the  implementation  of 
restructured  services  under  Order  No. 
636  pursuant  to  the  authorization 
granted  by  the  Commission  in  Docket 
Nos.  RS92-22-003  and  004;  Docket  Nos. 
RS92-22-005,  006  and  008;  and  Docket 
Nos.  RS92-22-009.  010  and  Oil. 
respectively.  Panhandle  proposes  that 
these  sheets  become  effective  May  1 , 
1993. 

Panhandle  states  that  a  copy  of  the 
filing  was  sent  to  each  of  Panhandle's 
cBstomers  served  under  Rate  Schedules 
TS-2.  TS-4  and  TS-5  and  the 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  v^ith  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  31,1 994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  pubHc  inspection  in  the 
Public  Reference  Roqqi. 
Lois  D.  Cashell, 

Secretary. 

IFRDoc.  94-21332  Fikd  8-29-94;  845  .-3^1 

B4LUMG  CODE  S717-01-M 

[Docket  No.  RP94-1 62-002] 

High  Inland  Offshore  System;  Motion 
to  Place  Suspended  Tariff  Sheets  Into 
Effect 

August  24.  1994. 

Take  notice  that  on  August  18,  19B4. 
High  Island  Offshore  System  (HIOS), 
pursuant  to  Section  4  (e)  of  the  Natural 
Gas  Act  and  §  154.67  of  the 
Commission's  Regulations,  filed  to  place 
into  effect  on  September  1. 1994,  subject 
to  refund,  the  tariff  sheets  reflecting  a 
change  in  rates  and  charges  that  were 
suspended  in  this  proceeding  by  the 
Commission's  Order  of  March  31.  1994. 

In  addition,  in  accordance  viith  the 
Commission's  May  31, 1994,  order 
clarif>'ing  the  March  31,  1994, 
suspension  order,  HIOS  moves  to  place 
into  effect  on  September  1. 1994,  the 
suspended  tariff  sheets,  without  refund 
condition,  which  eliminate  its 
Interruptible  Revenue  Crediting 
Mechanism. 

On  March  1,  1994,  HIOS  filed  revised 
tariff  sheets  with  the  Commission  that 
provided  for  a  general  increase  in  the 
rates  for  HIOS'  jurisdictional 
transportation  services.  In  such  filing, 
HIOS  also  included  tariff  sheets  which 
eliminated  its  Interruptible  Revenue 
Crediting  Mechanism.  On  March  31 . 
1994.  the  Commission  issued  an  ordir 
that,  among  other  things,  accepted 
HIOS'  tariff  sheets  and  suspended  the.Ti 
for  five  months,  or  until  September  1, 
1 994.  As  to  the  tariff  sheets  which 
eUminated  HIOS'  Interruptible  Revenue 
Crediting  Mechanism,  the  Commission 
provided  in  its  March  31, 1994, 
suspension  that  they  could  go4nto  effpct 
on  September  1, 1994,  subject  to  rrfund    , 
and  hearing.  However,  in  its  May  31 ,      , 
1994,  "Order  Clarif^'ing  Previous  Ordpr 
and  Denying  Rehearing"  the 
Commission  clarified  that  the  tariff 
sheets" which  eliminated  the 
Interruptible  Revenue  Crediting 
Mechanism  could  go  into  effect  oil 
September  1,  1994,  without  refund 
condition  and  without  being  subject  to 
a  hearing. 

Any  person  desiring  to  protest  .said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rulos  of  Practice  and  Procedure  lb  CFR 


385.211.  All  such  protests  should  be 
filed  on  or  before  August  31, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will, 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary.      " 

IFR  Doc.  94-21330  Filed  a-29-94;  8:45  ami 
BILUNG  CODE  6717-01-4M 

[Docket  No.  RP94-365-001] 

Williams  Natural  Gas  Company; 
Proposed  Changes  In  FERC  Gas  Tariff 

August  24. 1994. 

Take  notice  that  on  August  19. 1994, 
Williams  Natural  Gas  Company  (WNG). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  with  a 
proposed  effective  date  of  September  17. 
1994: 

Substitute  Second  Revised  Sheet  Nos.  7  and 

WNG  states  that  it  made  a  filing  on 
August  17, 1994,  pursuant  to  Article  II, 
Section  10  of  the  Stipulation  and 
Agreement  dated  November  24, 1992 
(November  24  S  &  A),  approved  by 
Commission  Order  dat^  March  12, 
1993  (61  FERC  61,240)  and  Article  14  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No:  1.  WNG  discovered  that 
certain  payments  for  gas  cost  were 
included  in  the  filing,  which  were  also 
included  in  its  filing  in  Docket  No. 
RP94-296  being  made  today.  WNG  ' 
further  states  that  the  instant  filing  is 
being  made  to  remove  these  gas  cost 
amoimts  from  the  take-or-pay  buyout, 
buydown  and  contract  reformation  costs 
filed  August  17,  1994.  For  convenience, 
all  enclosures  filed  August  17, 1994, 
except  copies  of  the  settlement 
agreements,  are  being  refiled  herewith. 

VVNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  August  31, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protests  parties  to  the 

proceedings.  Copies  of  this  filing  are  on 

file  with  the  commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-21333  File'd  8-2?f-94;  8:45  am] 

BILLING  COOE  6717-01-M 


[Docket  No:  RP94-296-003J 

Williams  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  24,  1994. 

Take  notice  that  on  August  19, 1994. 
Williams  Natural  Gas  Company  (WNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  Third  Revised  Sheet  No.  9  and 
Second  Revised  Sheet  No.  10.  The 
proposed  effective  date  of  these  tariff 
sheets  is.  September  19, 1994. 

WNG  states  that  this  filing  is  being 
made  in  compliance  with  Commission 
order  issued  July  20, 1994,  in  Docket 
No.  RP94-296-000.  WNG  was  directed 
by  ordering  paragraph  (D)  of  the  July  20 
order  to  file  "•  •  •  prior  period  PGA 
adjustments  contained  in  the  final.two 
months  of  the  nine-month  close-out 
period  ending  June  30,  1994  •   *   *" 
within  30  days  of  the  issuance  of  the 
order.  WNG  was  also  directed  to  remove 
approximately  $1.1  in  Colorado  and 
Wyoming  ad  valorem  taxes  pending 
Commission  determination  of  whether 
such  taxes  are  permissible  PGA  cost. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  31. 1994.  Protests  will  be 
considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  94-?1331  Filed  8-29-94:  8:45  am) 
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[Docket  No.  TM95-1-76rO00] 

Wyoming  Interstate  Company,  Ltd.; 
Filing 

.August  24.  1994. 

Take  notice  that  on  August  22. 1994.    I 
Wyoming  Interstate  Company.  Ltd.  i 

(WIC).  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1. 1st  Revised  First  Revised  Sheet 
No.  5  and  Second  Revised  Volume  No. 
2. 1st  Revised  First  Revised  Sheet  No.  4 
and  Second  Revised  Sheet  No.  5.  WIC 
states  that  the  tariff  sheets  reflect  a 
decrease  of  $0.0002  per  Mcf  in  the  ACA 
adjustment  charge,  resulting  in  a  new 
ACA  rate  of  $0.0024  per  Mcf  based  on 
WIC's  1994  ACA  billing. 

WIC  requested  that  the  new  $0.0024 
cent  per  Mcf  ACA  charge  be  effective 
October  1, 1994. 

WIC  states  that  copies  of  this  filing 
have  been  served  on  WIC's 
jurisdictional  customers  and  public 
bodies,  and  the  filing  is  available  for 
public  inspection  at  WIC's  operating 
offices  in  Colorado  Springs,  Colorado. 

Any  person  desiriiig  to  oe  heard  or  to 
protest  said  filing  should  file  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Su^t.  N.E.,  Washington, 
DC.  20426.  in  Accordance  with 
§385:211  and  .385.214  of  the 
Commission's  Rules  of  practice  and 
Procedure  (18  CFR  Section  385.214  and 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  3 1 . 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  th6 
Public  Reference  Room. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  94-21329  Filed  8-^29-94:  8:45'am! 
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Office  of  Public  and  Consumer  Affairs; 
Public  Participation  Policy  and 
Secretarial  Guidance 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Publication  of  Public 
Participation  Policy  and  Guidance. 

SUMMARY:  Today's  notice  publishes  the 
Department's  Public  Participation 
Policy  and  Secretarial  Guidance  which 
the  Secretary  approved  and  issued  to  all 
DOE  employees  on  July  29, 1994.  This 
poUcy  formally  expresses  the 
Department's  fundamental  philosophy. 
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core  values,  and  goals  for  public 
participation  and  is  a  key  component,  in 
the  Department's  efforts  to  operate 
under  a  new  culture  of  openness  and 
accountability  to  the  public  it  serves. 
This  policy  is  applicable  to  all  elements 
and  activities  within  the  Department. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  A.  Nolan,  director,  Consumer 
and  Public  Liaison,  PA-2,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S\V, 
Washington,  IX]  20585  or  telephone 
(202) 586-5373. 
MiciuMi  G.  Gauldin, 
Director.  Public  and  Consumur  Affairs. 

Public  Participation  Policy 

Public  Participation 

Public  participation  is  open,  ongoing, 
two-way  conununication,  both  formal 
and  informal,  between  the  Department 
of  Energy  and  its  stakeholders.  This 
steady,  interactive  communication 
enables  each  party  to  leam  about  and 
better  understand  the  views  and 
positions  of  the  other.  The  Department 
recognizes  the  many  benefits  to  be 
derived  from  public  participadon,  for 
both  stakeholders  and  DOE.  Public 
participation  provides  a  means  for  the 
Department  to  gather  the  most  diverse 
collection  of  opinions,  perspectives,  and 
values  from  the  broadest  spectrum  of 
the  public,  enabling  the  Department  to 
make  better,  more  informed  decisions. 
Public  participation  benefits 
stakeholders  by  creating  an  opportunity 
to  provide  input  and  influence 
decisions. 

Policy 

Public  participation  is  a  fundamental 
compor<»^nt  in  program  operations, 
planning  activities,  and  decision- 
making within  the  Department.  The 
public  is  entitled  to  play  a  role  in 
Departmental  decision-making. 

Purpose 

This  policy  is  intended  to  ensure  that 
public  participation  is  an  integral  and 
effective  part  of  Dep>artmental  activities 
and  that  decisions  are  made  with  the 
benefit  of  important  public  perspectives. 
This  pohcy  provides  a  mechanism  for 
bringing  a  broad  range  of  diverse 
stakeholder  viewpoints  and  values  early 
into  the  Department's  decision-making 
process.  This  early  involvement  enables 
the  Department  to  make  more  informed 
decisions,  improve  quality  through 
collaborative  efforts,  and  build  mutual 
imderstanding  and  trust  between  the 
D«?partment  and  the  public  it  serves. 


Scope 

This  policy  is  designed  to  function  as 
a  general  framework  within  which  all 
Department  programs  shall  operate. 
While  it  applies  to  all  levels  of  DOE,  its 
intent  is  development  and 
implementation  of  effective  public 
participation  programs  at  each  site.  In 
conjunction  with  its  stakeholders  and 
field  manager,  each  site  shall  develop 
and  implement  a  public  participation 
program  that  promotes  openness  and 
two-way  communication  and  is  tailored 
to  meet  specific  program,  site,  and 
stakeholder  needs.  This  policy  is  not 
intended  to  affect  legal  requirements 
imposed  by  law,  regulation,  or 
contractual  agreement;  neither  does  it 
modify  any  legal  rights  available  to  the 
pubhc  under  current  law. 

Definitions 

Under  this  policy,  the  Department 
actively  seeks,  considers,  and 
incorporates  or  otherwise  responds  in  a 
timely  manner  to  the  views  of  its 
stakeholders  thereby  providing  them  an 
opportunity  to  influence  decisions. 
Stakeholders  are  defined  as  those 
individuals  and  groups  in  the  public 
and  private  sectors  who  are  interested  in 
and/or  affected  by  the  Department's 
activities  and  decisions.  Public 
participation  is  defined  as  open, 
ongoing  two-way  communication,  both 
formal  and  informal,  within  the  DOE 
Complex  and  between  the  Department 
and  its  stakeholders.  This 
communication  will  vary  widely  in 
nature  and  scope  and  may  include,  but 
is  not  limited  to,  informal 
conversations,  scheduled  meetings  and 
workshops,  legally  required  hearings, 
and  Federal-State-local-Tribal 
agreements. 

Goals 

The  goals  of  the  Department's  Public 
Participation  Policy  are: 

I.  The  Department  actively  seeks  and 
considers  public  input,  and  incorporates 
or  otherwise  responds  to  the  views  of  its 
stakeholders  in  making  its  decisions. 

II.  The  public  is  informed  in  a  timely 
mannor  about  and  empowered  to 
participate  in  the  Department's 
decision-making  processes,  which  are 
open,  understandable,  and  consistently 
followed.  Access  points  for  public  input 
are  clearly  defined  from  the  earliest 
stages  of  a  decision  process  and  provide 
adequate  time  for  stakeholders  to 
participate. 

in.  Credible,  effective  public 
participation  processes  are  consistently 
incorporated  into  the  Department's 
program  operations,  planning  activities, 
and  decision-making  processes,  at 


he^idquarters  and  in  the  field.  Every 
employee  within  the  DOE  Complex 
shares  responsibility  to  promote, 
practice,  and  improve  public 
participation. 

Core  Values 

Though  program -spec!  fie  public 
participation  activities  may  vary 
throughout  the  DOE  Complex,  each 
program  will  be  characterized  by  the 
following  core  values: 

Accessibility:  Known  avenues  to 
Department  leaders  who  are  available, 
approachable,  and  open  to  the  public. 

Accountability:  Responsibility  to  thn 
public  for  its  decisions  and  a 
willingness  to  provide  explanations  fur 
the  rationales  behind  its  decisions. 

Accuracy:  Commitment  to  the  truth. 

Co/nmun/cation;  Open,  two-way 
exchange  of  information,  knowledge, 
and  perspectives  between  the 
Department  and  its  stakeholders. 

Consistency:  Stakeholder  interactions 
marked  by  regularity  and  continuity. 

Fairness:  Objectivity  and  freedom 
from  favor  toward  any  side. 

Honesty:  Commitment  to  fairness, 
trustworthiness;  and 
straightforwardness. 

Innovation:  Introduction  of  new  ideas, 
methods,  and  approaches. 

Openness:  Ready  accessibility  and  a 
willingness  to  listen  to.  consider,  and 
respond  to  stakeholders. 

Peer  review:  Reexamination  of  key 
issues  and  decisions  by  internal  and 
external  peers. 

Respect:  Consideration  and  deference 
in  the  treatment  of  stakeholders. 

Responsiveness:  Timely  and 
empathetic  consideration  of  and 
response  to  the  needs,  wants,  and 
concerns  of  stakeholders. 

Scientific  Credibility:  Commitment  to 
the  pursuit  of  sound,  dependable, 
leading  edge  science. 

Sincerity:  Openness,  frankness,  and 
truthfulness  in  all  stakeholder 
communications. 

Time/Timeliness:  Adequate  amount  of 
time  for  stakeholders  to  participate  in 
Department  decision-maJting  processes. 
Timely  responses  to  stakeholder  input 
and  requests.  Timely  Departmental 
decision-making  processes  supported 
but  not  hindered  or  delayed  by  public 
participation. 

Accountability 

Senior  departmental,  program,  and 
field  managers  are  accountable  for 
assuring  that  public  participation 
activities  meet  the  goals  of  this  policy 
and  the  needs  of  stakeholders;  are  fully 
coordinated;  and  reflect  Departmental 
principles  and  values.  Managers  are 
responsible  for  implementing  plans  that 


assure  that  public  participation  needs 
for  their  programs  or  projects  are 
identified  and  satisfied  in  the  decision- 
making process.  Public  Participation  is 
a  performance  element  for  these 
managers. 

Guidance  On  Implementation  of  the 
Department's  Public  Participation 
Policy 

Public  participation  must  be  a      ' 
fundamental  component  of  the 
Department's  program  operations, 
planning  activities,  and  decision- 
making. The  business  of  the  Department 
must  be  open  to  the  full  view  and  input 
of  those  whom  it  serves,  consistent  with 
applicable  laws,  regulations,  and 
contracts. 

To  ensure  that  we  operate  in  this 
-maimer,  the Department's  Public 
Participation  Policy  was  de\  eloped  by  a 
cross-cutting  team  that  included  field, 
rtipreseatatlves.  This  policy  marks  a, 
cle.ir  break  with  past  practice  by 
challenging  the  Department  and.its 
contractors  to  perform  to  a  new  standard 
of  openness  and  ser\  ice. 

Witin  this  policy  framework,  each  site 
will  develop  its  own  public  -  - 

participation  program  and  plan  in 
consultation  with  stakeholders  and  with 
the  concurrence  of  appropriate 
Headquarters  program  offices.  In 
achieving  the  goals  of  public 
participation,  managers  are  responsible 
for: 

•  identifying,  planning,  funding, 
supporting,  and  implementing  the 
appropriate  level  and  scope  of  public 
participation  activities  in  their 
programs;  .  - 

•  ensuring  that  public  participation 
principles,  values,  and  proces.ses  are 
fully  understood  and  practiced  within 
their  programs  and  at  their  sites; 

•  providing  necessary  human, 
information,  systems,  and  financial 
resources;  and, 

•  ensuring  that  their  staff  receive 
basic  communication  and  public 
participation  training,  and  where 
appropriate,  advanced  public 
participation  ♦rpir.ii^g. 

To  promote  teamwork,  share  the 
benefits  of  experience  and  irmovation  at 
individual  sites,  and  avoid  unreasonable 
demands  on  site  personnel  or 
stakeholders,  program  and  staff  offices 
will  coordinate  public  participation 
activities  through  the  Office  of  Public 
and  Consumer  Affairs  at  Headquarters 
or  with  its  counterpart  in  the  field.  This 
coordination  in  no  way  limits  or  dilutes 
field  managers'  authority  to  implement 
effective  public  participation  programs 
or  program  managers'  responsibility  to 
plan.  fund,  and  support  appropriate 


levels  of  public  participation  in  their 
programs. 

The  effectiveness  with  which  each 
site/program  iinplements  the 
Department's  Public  Participation 
Policy  will  be  assessed  annually,  and 
these  assessments  must  include  the 
views  and  recommendations  of 
stakeholders.  Stakeholders  will  also  be 
invited  to  participate  in  the  processes 
used  to  develop  critieria  and  measures 
for  judging  effectiveness.  The  Director  of 
Public  and  Consumer  Affairs  will 
evaluate  these  annual  assessments  and 
recommend  changes  to  improve  the 
effectiveness  of  the  Department's  public 
participation  efforts. 

While  public  participation  processes  • 
nuist  be  tailored  to  meet  specific  site, 
program,  and  stakeholder  needs,  the 
following  broad  guidance  provides  a 
framework  to  assist  management  in 
implementing  this  policy  Department- 
wide.  Usfng  the  following  critical  policy 
"elements  and  implementing  actions  as  a 
guide.  Headquarters  and  Field  Elements 
should  consult  With  stakeholders  to 
develop  appropriate  public 
participation  programs  and  activities. 

Critical  Policy  Elements 

/  -  . 

The  Department  recognizes  that 
honesty  and  forthrightness  in  dealing 
with  stakeholders,  and  consistent, 
credible,  quality  performance  are  the 
bases  upon  which  to  build  public 
understanding  and  trust. 

Implementing  Actions: 

•  Department  officials  will  be  open, 
honest,  and  accurate  in  their  public 
statements  and  accountable  for  diligent 
follow-up  and  timely  results  from  the 
commitment  they  make, 

•  Department  officials  will  engage  in 
an  open  and  on-going  communication 
process  and  consistently  listen  and 
respond  to  suggestions  made  by  the 
public.  The  Department  will  incorporate 
public  input  into  its  decisions  where 
appropriate  and  feasible  and  will 
provide  feedback  to  the  public  on  its 
reasoning. 

•  Department  officials  will  recognize 
and  reward  leadership  and  results  in  the 
area  of  public  participation. 

// 

Departmental  program  development, 
planning,  and  decision-making 
processes  will  be  clearly  defined,  with 
regular,  easily  identified  access  points  , 
for  public  input. 

Implementing  actions: 

•  Senior  management  will  ensure  that 
Department  personnel,  other  Federal, 
State,  and  local  officials.  Tribes,  and 


other  stakeholders  are  appropriately 
integrated  into  their  planning  activities 
and  decision-making  processes. 

•  Stakeholders  and  field  managers 
will  determine  and  identify  pre- 
decisional  access  points  for  public 
input. 

in 

Headquarters,  field  offices, 
laboratories,  and  faciUties  will  operate 
as  an  integrated  team  in  planning  local 
and  national  public  participation 
programs  by  combining  resources, 
sharing  information,  and  coordinating 
activities. 

Implementing  actions: 

•  Headquarters  Elements  will 
coordinate  their  piarming  of  public 
pa.nicipation  activities  with  the  Office 
of  Public  and  Consumer  Affairs  and 
with  affected  sites,  including  the  site 
Public  Affairs/  External  Relations 
director. 

•  Field  managers,  as  those  closest  to 
affected  communities  ajid  stakeholders, 
will  facilitate  accommodation  between 
local  and  national  interests. 

IV 

The  Department  will  establish  and 
support  trair,mg  and  education 
programs  to  meet  evolving  public 
participation  needs,  both  internally  and 
externally. 

Implementing  actions: 

•  Senior  management,  at 
Headquarters  and  in  the  field,  will 
identify  and  coordinate  communication 
and  public  participation  training  on  a 
priority  basis  until  aill  appropriate 
headquarters  and  site  |>ersonnel  are 
trained. 

•  In  consultation  with  stakeholders, 
field  managers  will  make 
recommendations  on  the  timing  and 
content  of  needed  external  education/ 
training  programs. 

V 

The  Department  will  foster  candid 
information  exchanges  and  ongoing 
two-way  communication  using  a  variety 
of  mediums. 

Implementing  actions: 

•  Whether  formal  or  informal,  all 
public  participation  actix-ities  will  be 
conducted  in  a  spirit  of  openness, 
respect  for  different  perspectives,  and  a 
genuine  quest  for  a  diversity  of 
information  and  ideas. 

•  The  Department  will  work  to 
establish,  announce,  and  manage  topical 
data  bases  of  reliable,  timely 
information  available  to  the  public 
through  telephone  and  computer  access. 

(FR  Doc.  94-21372  Filed  8-29-94;  8.45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5061-9] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  notice  announces  that 
the  Laformation  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  re\aew  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  September  29,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information,  or  to  obtain  a 
copy  of  this  ICR,  contact  Sandy  Farmer 
at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Water 

Tide:  Facility  and  Well  Inventory 
Information  for  the  UIC  Program.  (EPA 
ICR  No:370.12)  this  ICR  requests 
approval  of  an  amendment  to  an 
existing  information  collection  activity. 

Abstract:  EPA  will  reinstate  the 
"Inventory  of  Injection  Wells"  form 
which  will  be  used  by  all  36  Primacy 
States  and  each  of  the  ten  Regions  to 
collect  and  maintain  inventory 
information  for  each  newly  permitted 
and  rule-authorized  injection  well 
within  its  jurisdiction.  Under  Section 
1445  of  the  Safe  Drinking  Water  Act 
(SDWA).  persons  subject  to  the 
Underground  Injection  Control  (UIC) 
program  must:  "establish  and  maintain 
such  records,  make  such  reports,    _ 
conduct  such  monitoring,  and  provide 
such  information  as  the  Administrator 
may  reasonably  require  by  regulation  to 
assist  her  in  establishing  regulations 
under  this  title  *    *   *.' The  specific  UIC 
program  requirements  applicable  to 
reinstating  the  "Inventory  of  Injection 
Wells"  form  are  codified  at  40  CFR  part 
144 — Underground  Injection  Control 
Program,  and  40  CFR  part  145 — State 
UIC  Program  Requirements. 

The  Inventory  of  Injection  Wells 
information  is  entered  on  a  one  page 
form  that  has  six  areas  of  information: 
the  first  five  sections  are  concerned  with 
facility  identifier  information  such  as 
name  and  location,  facility  ID  number. 
transaction  type,  geographical 


coordinates,  and  legal  contact  person. 
The  sixth  form  area  gathers  information 
on  well  class  and  type,  number  of  wells 
and  operational  status. 

Regional  and  Headquarters'  staff  will 
use  the  inventory  information  collected 
from  this  form  to  make  decisions  on 
resources  and  funding  for  State  and 
Regional  UIC  programs,  levels  of 
enforcement  activity,  and  strategic  and 
policy  issues  related  to  UIC  program 
objectives.  Primacy  States  (where 
primary  enforcement  responsibility  is 
vested  in  States  that  have  EPA-approved 
UIC  programs)  will  also  use  the 
injection  well  and  facility  information 
to  target  field  inspections  and 
enforcement  activity  and  to  track  well 
performance.  In  addition.  Primacy 
States  and  Regions  can  use  the  summary 
reports  they  supply  to  EPA 
Headquarters  to  evaluate  their  own 
program  activities,  such  as  the  number 
and  operating  characteristics  of 
injection  wells  within  their  jurisdiction. 

Information  on  this  form  is  completed 
by  the  Primacy  State  or  the  Region, 
using  information  available  either  from 
inspection  reports,  the  facility's  permit 
file,  or  (in  instances  where  the  facility 
is  rule  authorized)  from  its  existing 
inventory  file.  The  UIC  well  operator  is 
not  required  to  submit  any  additional 
information  as  a  result  of  this 
information  collection  request,  and 
therefore,  will  not  incur  any  of  the 
burden.  The  existing  UIC  Program  ICR. 
which  is  approved  by  OMB  through 
March.  1995,  (OMB#  2040-0042) 
includes  the  burden  and  cost  incurred 
by  well  op)erators  complying  with  40 
CFR  144.26  and  applying  for  either 
permits  or  rule-authorized  status.  This 
ICR  under  review  details  only  the 
information  and  burden  required  as  a 
result  of  reinstating  the  "Inventory  of 
Injection  Wells"  form. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  approximately 
one  half  hour  per  response  per  year. 
This  includes  time  for  reading  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
needed  data  and  completing  the 
inventory  form. 

Respondents:  36  Primacy  States— SIC 
951  (government  environmental 
protection  agencies).- 

Estimated  No.  of  Responses  per 
Respondent:  813. 

Estimated  Total  Annual  Burden  on 
Respondents:  14.600  hours. 

Frequency  of  Collection:  annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 


Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (Mail  Code:  2136),  401  M 
Street.  S.W.,  Washington,  D.C.  20406, 
and 

Matt  Mitchell,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street. 
N.W.,  Washington,  D.C.  20530 

Dated:  .^ugust  24. 1994. 
Paul  Lapsley, 

Director  Regulatory  Management  Division. 
IFR  Doc.  94-21368  Filed  8-29-94;  fl:45  ami 
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[T-RL-5061-71 

Good  Neighbor  Environmental  Board; 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA.) 
ACTION:  Notice. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  the  U.S.  Environmental  Protection 
Agency  gives  notices  of  the  first  meeting 
of  the  Good  Neighbor  Environmental 
Board. 

The  Good  Neighbor  Environmental 
Board  was  created  by  the  Enterprise  for 
the  Americas  Initiative  Act  of  1992.  An 
Executive  Order  delegates  implementing 
authority  to  the  Administrator  of  EPA. 
The  Board  is  responsible  for  providing 
advice  to  the  President  and  the  Congress 
on  the  need  for  implementation  of 
environmental  and  infrastructure 
projects  within  the  States  contiguous  to 
Mexico  in  order  to  improve  the  quality 
of  life  of  persons  residing  on  the  United 
States  side  of  the  border.  The  Board  is 
required  to  submit  an  annual  report  to 
the  President  and  the  Congress.  The 
statute  calls  for  the  Board  to  have 
representatives  from  U.S.  Government 
agencies;  the  governments  of  the  States 
of  Arizona,  California,  New  Mexico  and 
Texas;  and  private  organizations, 
including  community  development, 
academic,  health,  environmental,  and 
other  nongoverrunental  entities  with 
expertise  on  environmental  and 
infrastructure  problems  along  the 
southwest  border.  The  Board  will  meet 
at  least  twice  annually. 
DATES:  The  Board  will  meet  for  the  first 
time  on  September  29  and  30, 1994.  The 
Board  will  meet  from  1:00  p.m.-5:30 
p.m.  oh  September  29,  1994,  and  from 
8:30  a.m.-noon  on  September  30,  1994. 
ADDRESSES:  Doubletree  Club  Hotel-Casa 
de  Palmas.  101  N.  Main  Street,  McAllen. 
Texas  78501.  The  meeting  is  open  to  the 
public,  with  limited  seating  on  a  first- 
come,  first-ser\'ed  basis. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Hardaker,  Designated 
Federal  Official.  U.S.  EPA,  Office  of 
Cooperative  Environmental 
Management,  telephone  202-260-2477. 

Dated:  August  24. 1994. 
Robert  Hardaker, 

Designated  Federal  Official,  Good  Neightmr 

Environmental  Board. 

IFR  Doc.  94-21385  Filed  8-29-94;  8:45  am] 
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[FRL-5062-11 

Clean  Air  Act  Advisory  Committee; 
Notice  of  Public  Meeting 

Under  Section  (10)(a)(2)  of  Title  5 
U.S.C.  App  2,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  the  Subcommittee  on  Mobile 
Source  Emissions  and  Air  Quality  in  the 
Northeastern  States  of  the  Clean  Air  Act 
Advisory  Committee  wall  meet  on 
Tuesday,  September  13, 1994  beginning 
at  2:00  P.M  and  on  Wednesday, 
September  14, 1994  beginning  at  8:30 
A.M.  at  the  Ramada  Plaza  Hotel,  10 
Thomas  Circle.  Washington,  D.C.  (202) 
842-1300,  These  meetings  are  open  to 
the  public.  For  further  information 
concerning  tlie  meeting,  please  contact 
the  individuals  listed  below. 

Mobile  Scarce  Emissions  &  Air  Quality 
in  the  Northern  States  Subcommittee 

The  Mobile  Source  Emissions  and  Air 
Quality  in  the  Northeastern  States 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  conduct  a 
meeting  to  discuss  the  pending  petition 
offered  by  the  Ozone  Transport 
Commission  regarding  the  adoption  of 
Low  Emission  Vehicle  Emission 
Standards  in  the  northeastern  states  and  " 
related  issues. 

Further  Infonn«tion  and  Providing 
Comments 

For  additional  information  concerning 
these  meetings,  please  contact  Mike 
Shields,  E)esignated  Federal  Official. 
Office  of  Mobile  Sources,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.  Washington,  DC.  20460 
(202) 260-7645. 

Dated:  August  23. 1994. 
Rob  Brenner, 

Director,  Office  of  Policy  Analysis  and 
Review,  Office  c^  Air  and  Radiation.  U.S. 
Environmental  Protection  Agency. 
(FR  Doc  94-21367  Filed  8-29-94;  8:45  am] 
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[OPPTS-00159;  FRL-4896-8] 

Hun>an  Healtti  and  Environmental  Risk 
Ranking;  Notice  of  Availability  of 
Proceedings  Document  from  Relative 
Risk  Ranking  Conference 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Availability. 

SUMMARY:  EPA  is  announcing  the 
availability  of  a  document  entitled 
"Proceedings  Document:  Workshop  on 
Identifying  a  Framework  for  the  Futiu-e 
of  Human  Health  and  Environmental 
Risk  Ranking."  This  dociunent  details 
the  presentations  and  discussions  from 
an  EPA  workshop  on  risk  ranking  held 
June  30  and  July  1.  1993. 

ADDRESSES:  The  complete  report  is 
available  by  Document  Number  EPA 
744-S-93-001.  Free  copies  can  be 
obtained  by  contacting  EPA's  Pollution 
Prevention  Information  Clearinghouse 
(PPIC),  Environmental  Protection 
Agency.  401  M  Street.  S.W.,  Mail  Code 
3404.  Washington.  D.C.  20460. 
Telephone  (202)  260-1023;  Fax  (202) 
260-0178. 

FOR  FURTHER  INFORMATION  CONTACT:  Jed 
Meline.  telephone  (202)  260-1678.  of 
the  EPA's  Design  for  the  Environment 
Program.  Office  of  Pollution  Prevention 
and  Toxics.  Mail  Code  7406,  401  M  St.. 
SW..  Washington.  DC.  20460. 

SUPPLEMENTARY  IMFORMATION:  On  June 
30  and  July  1. 1993.  EPA's  Design  for 
the  Environment  Program  sponsored  an 
international  meeting  entitled 
"Workshop  on  Identifying  a  Framework 
for  the  Future  of  Human  Health  and 
Environmental  Risk  Ranking."  The 
woricshop  was  organized  by  a  committee 
of  representatives  from  government, 
industry,  academia.  and  environmental 
groups.  The  workshop's  goal  was  to 
bring  together  the  possible  users  of  a 
ranking  system,  as  well  as  people  who 
have  t>een  v\  orking  on  developing  such 
decision  making  tools.  Through 
information  sharing  on  systems  needs 
and  current  status  of  system 
development,  the  workshop  participants 
sought  to  identify  actions  which  need  to 
be  taken  to  develop  a  ranking  system 
that  meets  the  needs  of  many  potential 
userss  With  this  notice.  EPA  is 
announcing  the  availability  of  a 
document  entitled  "Proceedings 
Document:  Workshop  on  Identifying  a 
Framework  for  the  Future  of  Human 
Health  and  Environmental  Risk 
Ranking."  detailing  the  presentations 
and  discussions  from  the  EPA 
workshop. 


Dated:  [uly  1.1994. 

Mark  Greenwood. 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  94-21356  Filed  8-29-94:  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Issuance  of  Certifk^te 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Public  Law  89-777  (46  U.S.C.  §81 7(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540.  as  amended: 
Holland  America  Line — Westours  Inc. 

[dfh/a  Holland  America  Line).  Wind 

Surf  Limited  and  HAL  Antillen  N.V.. 

300  EUiott  Ave.  West,  Seattle. 

Washington.  981 19 
Vessel:  RYNDAM 

Dated:  August  25. 1994. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc  94-21345  Filed  8-29-94;  845  ami 
BILUNG  CODE  STSO-OI-M 


Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  peuties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commissic»i.  600  North 
Capitol  Street.  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  CtMnmission. 
Washington.  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  vdth  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-010776-092. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties: 

American  President  Lines.  Ltd. 
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Hapag-Lloyd  AG 
Leif  Hoegh  &  Co.  AS 
■     Kawasaki  Kisen  Kaisha,  Ltd. 
A.P.  Moller-Maersk  Line 
Mitsui  O.S.K.  Lines,  Ltd. 
Neptune  Orient  Lines,  Ltd. 
Nippon  Yusen  Kaisha  Line 
Sea-Land  Service,  Inc. 
Orient  Overseas  Container  Line,  Inc. 
P&O  Containers 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  the 
Agreement's  Indian  Subcontinent 
Section  to  agree  upon  and  implement  a 
common  tariff  and  common  service 
contracts. 

Agreement  No.:  224-200879. 

Title:  San  Francisco  Port 
Commission/Norsul  Internacional 
Terminal  Agreement 

Parties: 

San  Francisco  Port  Commission 
("Port") 

Norsul  Internacional  S.A.  ("Norsul") 

Synopsis:  Under  the  proposed 
Agreement  the  Port  would  grant  Norsul 
a  reduction  in  dockage  and  wharfage 
fees.  In  return,  Norsul  would  designate 
the  Port  as  its  Northern  California  port 
of  call  for  its  liner  vessel  service. 

Dated:  August  24.  1994. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking. 
Secretary. 

IFR  Doc.  94-21302  Filed  8-29-94;  8:45  ami 
BILUNQ  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Harrison  Irwin  Steans,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding  . 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  wrriting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  19,  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Harrison  Irwin  Steans, 
Bannockbum,  Illinois;  to  acquire  23.76 
percent  of  the  voting  shares  of  P.C.B. 
Bancorp,  Inc.,  Largo,  Florida,  and 
thereby  indirectly  acquire  Pinnellas 
Community  Bank,  Largo,  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Duane  R.  or  Perry  A.  Thompson, 
Osage  City,  Kansas,  to  acquire  22.3 
percent  of  the  voting  shares  of  Freedom 


Bancshares,  Inc.,  Osage  City,  Kansas, 
and  thereby  indirectly  acquire  Citizens 
State  Bank,  Osage  City,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  24,  1994. 
Jennifer  J.  Johnson. 

Deputy  Secretary  of  the  Board.  ' 

IFR  Doc.  94-21327  Filed  8-29-94:  8:45  ami 
BILirNG  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  080894  and  081994 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 

PMNNo. 

Date 
terminated 

Newell  Co.,  FatJer-Castell  Corporation,  Faber-Castell  Corporation 

94-1342 
94-1790 
94-1814 
94-1827 
94-1846 
94-1849 
94-1851 
94-1724 
94-1738 
94-1833 
94-1818 
94-1833 
94-1844 
94-1731 
94-1754 
94-1762 
94-1779 
94-1793 
94-1797 
94-1858 
94-1879 

08/08/94 

The  lnferput)tic  Group  of  Companies,  Inc.,  Martin  F.  Puris,  Ammirati  &  Puris  Holdings  Inc 

Horizon  C-:'i'jlar  Telephone  Company,  L.P.,  Sarah  Kathern  Ramsey,  Southern  Cellular  Inc 

Andreas  Reinhart,  William  B.  Dunavant,  Jr.,  Producers  Cotton  Oil  Company  

08/08/94 
08/08/94 
08/08/94 

Irish  Life  pte,  Regal  Reinsurance  Company,  First  Variat))e  Life  Insurance  Company 

08/08/94 

M.  Francois  Pinault.  New  California  Life  Holdings,  Inc.,  New  California  Life  Holdings.  Inc „ 

The  May  Department  Stores  Company,  The  Kot>acker  Company,  The  Kotjacker  Company  

08/08-94 
08/08/94 

Benson  Eyecare  Corporation,  Optical  Radiation  Corporation,  Optical  Radiation  Corporation v. 

DLJ  Merchant  Banking  Partners,  L.P..  KMC  Holding  Corporation,  KMC  Holding  Corporation „. 

08/10/94 
08/10/94 

Bruce  L.  Nelson,  Petrofina  S.A.,  FinaServe,  Inc 

08/10/94 

NEXTEL  Communications,  Inc.,  OneComm  Corporation,  OneComm  Corporation 

The  L.E.  Myers  Co.,  Group,  Harlan  Electric  Company,  Harlan  Electric  Company 

08/10/94 
08/11/94 

Earl  L.  Freeman.  General  Electric  Company,  General  Electric  Railcar  Services  Corporation 

08/11/94 

PrenxJor  Inc..  United  Dominion  Industries  Limited,  Ceco  Entry  Systems  Division 

Noble  Drilling  Corporation,  Chiles  Offshore  Corporation,  Chiles  Offshore  Corporation  

Gordon  P.  Getty,  Noble  Drilling  Corporation,  Noble  Drilling  Corporation  

Walter  J.  Brown,  VS&A  Communications  Partners,  L.P.,  KBS  Limited  Partnership  

08/1 2'94 
08/12/94 
08/12/94 
08/12/94 

Deere  &  Company,  Textron  Inc.,  Textron  Canada  Limited  and  Textron  Pacific  Limited 

08/12/94 

LDDS  Communications,  Inc.,  Mr.  William  P.  O'Reilly,  Military  Communications  Center,  Inc 

Fitxetxjard  Cofporation.  Fred  W.  FleWs,  The  Coe  Manufacturing  Company  

08/12/94 
08/12.'<^<; 

Citicorp,  Titan  Wheel  International,  Inc.,  Titan  Wheel  International,  Inc 

08/12  i-. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  080894  AND  081994— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Inc 


Uncoln  National  Corporation,  Rothschild  Trust,  Karena  Texas  Hotels,  Inc 

Castle  Harlan  Partners  II,  LP.,  LIVE  Entertainment  Inc.,  Strawberries  Inc ."" 

General  Electric  Company,  Consoljdated  International  Group,  Irx:..  Consolidated  Intematlonal  Grouo 
Conseco,  Inc.,  Kemper  Corporation.  Kemper  Corporation 

SafeCard  Sen/ices.  Incorporated,  Wright  Express  Corporation,  Wrigfit  Express  Corporation 

.  Ashland  Oil,  Inc..  BASF  Aktiengesellschaft;  BASF  Corporation  _...        

SCANA  Corporatksn.  Offshore  Energy  Development  Corporation,  South  Daupfiin  Partners  Ltd" 

Ronakj  I  Dozoretz,  M.D..  Cumberiand  Health  Systems,  fnc.,  American  Mental  Health  Centers' of"  Massach[i^ 
setts,  Inc 

Genzyme  Corporation.  TSI  Corporation.  TSI  Corporation  !..!."!!!!!!!I!!!!'!!!"!I! • " 

Bessemer  Securities  Corporation,  Brynwood  Partners  II  L.P.,  GMI  Holdings,  Inc 

Foundation  Health  Corporation,  CareFlorida  Health  Systems,  Inc.,  CareFlorida  Health  Systems  iric 

Bechtel  Group.  Inc..  Holdco,  a  joint  venture  corporation,  Holdco.  a  joint  venture  corporation 

Pacific  Gas  and  Electric  Company.  Holdco,  a  joint  venture  corporation,  HokJco,  a  joint  venture  corporation 

Pacific  Gas  and  Electric  Company,  Warburg,  Pincus  Capital  Company.  L.P..  J.  Makowski  Company  Inc 
Lehman  Brothers  Holdirigs  Inc.,  Pacific  Gas  and  Electnc  Company,  BriJins  Acquisition  Corp 

Lehman  Brothers  Holdings  Inc.,  Wartx/rg,  Pincus  Capital  Company,  LP..  J.  Makowski  Company  Inc 

Bank  of  America  Corporation,  Chemical  Banking  Corporation,  Margaretten  &  Company  Inc 
Rotjert  J.  Amsdell.  Hanson  PLC.  International  Mini-Warehouse  Associates.  LP 

Elbit  Ltd.,  Diasonics  Ultrasound,  Inc.,  DIasonics  Ultrasound.  Inc  '  ' 

Coda  Energy,  Inc.,  Diamond  A  Inc.,  Diamond  A  Inc 

Telephone  and  Data  Systems,  Inc.  Voting  Trust,  Van  and  Janet  McDanieirMcDaniei  Telephone  Co 

Telephone  and  Data  Systems.  Inc.  Voting  Trust.  William  and  Betty  McDaniel,  McDanlel  Telephone  Co 

Siemens  Aktiengesellschaft,  The  General  Electric  Company,  p.l.c,  Siemens  Stromberg-Carison 
Guardsman  Products.  Inc..  James  L.  Sadler.  Mollne  Paint  Manufacturing  Co 

Guardsman  Products.  Inc.,  John  H.  Sadler,  Moline  Paint  Manufacturing  Co  " 

A.M.  Cuddy,  WLR  Foods,  Inc..  WLR  Foods.  Inc !""!""!! " 

Chipcom  Corporation.  DSI  ExpressNetworks,  Inc.,  DSI  ExpressNetworksrinc  ' 

Shared  Medical  Systems  Corporation.  GTE  Corporation,  GTE  Health  Systems  Inc  " 

Onset  Corporation.  I.D.E.  Corporation,  IDEA  Servcom,  Incorporated "'""". 

KirtDy  Corporation,  The  Dow  Chemical  Company,  Dow  Hydrocartx)ns  and  Resources  Inc 

Living  Centers  of  America,  Inc.,  Abbey  Healthcare  Group  Incorporated,  Abbey  Pharmaceutical'sei^K^'ilii; 

WLR  Foods,  Inc.,  Cuddy  International  Corporation.  Cuddy  Farms,  Inc 

The  Procter  &  Gamble  Company,  Avon  Products,  Inc.,  Giorgio  Beveriy  Hills,  iric  ""!!!!!!!! 

McCown  De  Leeuw  &  Co.,  II.  Snap-on,  Incorporated,  Systems  Conti^ol,  Inc  '. „ 

Wheaton  Inc.,  Wheaton  International.  Inc..  Wheaton  International,  Inc !!!!."!!!!""!."" 

CamaudMetalbox  SA.  Wheaton  International.  Inc.,  Wheaton  International,  iric  ."."! 

Richard  E.  Marriott,  Saratoga  Partners  II,  LP.,  Cannell  Communications.  LP  .... 

Frank  B.  Stewart.  Jr..  Sylvan  Abbey  Memorial  Park.  Inc.,  Sylvan  Abbey  Memoriai  Pat^  iric 

IHFCI  HoWing  Corporation,  Ben  Welder,  Weslo.  Inc..  ProForm  Fitness  Products  Inc  &  APT  Inc 

Hicks.  Muse.  Tate  &  Furst  Equity  Fund  II.  LP..  HM2/Desa,  LP.,  Desa  Holding  Corporation  

Castle  Harian  Partners  II.  LP.,  William  P.  McCormck,  McComiick  &  Schmick  Management  Services  iric 

Pnncipal  Mutual  Life  Insurance  Company,  Household  International,  Inc.,  Hamilton  Investinents  Inc 

Tokyo  Electron  Limited,  Varian  Associates.  Inc.,  Varlan  Associates,  Inc 

Morgan  Stanley  Capital  Partners  III,  L.P..  The  Morgan  Stanley  Leveraged  Equity  Furid  11.  LP..  PSF  i^inance 

Hokjings  Inc 

Continental  Airlines,  Inc.,  AmWest  Partners,  LP.,  America  West  Airlines,  Inc  "!!!!."! 

TPG  Partners,  LP.,  AmWest  Partners,  LP.,  America  West  Airlines,  Inc  '"'""""Z 

R.H.  Macy  &  Co..  Inc..  Federated  Department  Stores,  Inc.,  Federated  Department  Stores  iric 

Pass-Port  Ltd.,  CS  Holding,  The  Regina  Company 

Commercial  Union  pte.  Compagnie  de  Suez  SA,  Compagnie  Financiere  du  Groupe  Vkitorie  SA 

GoWer.  Thoma,  Cressey,  Rauner  Fund  IV,  LP..  Cherrydale  Fanms.  Inc.,  Cherrydale  Farms  Inc. 
Mesa  Airtines,  Inc.,  AmWest  Partners.  L.P..  America  West  Airlines,  Inc 

Bain  Capital  Fund  IV.  LP..'  IHFCI  HoWing  Corporation,  IHFCI  Holding  Corporation 

Bam  Capital  Fund  IV-B,  LP.,  IHFCI  Holding  Corporation,  IHFCI  HoWing  Corporation  .. 

IHFCI  Holding  Corp..  The  Erk:  Weider  Tmst.  Weslo,  Inc.,  ProForm  Fitness  Products.  Inc.  &  APT  Inc 

General  Electnc  Company.  Harcourt  General.  Inc..  Harcourt  General  Insurance.  Inc 

Host  Marriott  Corporation,  Compagnie  de  Suez,  Westfields  International  Conference  Center 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives.  Federal  Trade 
Commission.  Premerger  Notification 
Office.  Bureau  of  Competition.  Room 
303  Washington.  D.C.  20580  (202)  326- 
3100. 


By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
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action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
intention  to  accept  and  consider  an 
application  for  the  award  of  a  grant  with 
time  constraints  to  the  American  Drug 
Development.  Inc.  (ADD).  The  purpose 
of  the  grant  is  to  provide  the  orphan 
drug.  Sodium  Phenylbutyrale,  to 
children  with  three  urea  cycle  disorders 
(deficiencies  of  carbamyi  phosphate 
synthetase,  ornithine  transcarbamylase 
(OTC).  and  argininosuccinic  acid 
synthetase)  which,  if  not  treated,  are 
fatal  to  the  patient.  Competition  is 
ligiited  to  ADD  because  ADD  is  the 
entity  currently  able  to  manufacture  and 
supply  Sodium  Phenylbutyrale  for  the 
treatment  of  these  disorders.  ADD  is 
also  in  the  process  of  compiling 
documentation  which  will  be  submitted 
fo  FDA  for  approval  of  a  new  dnig 
application  iNDA)  for  Sodium 
Phenylbutyrate.  Until  the  NDA  is 
approved,  this  drug  is  not  a\  ailable  to 
patients  by  any  other  means  other  than 
through  a  grant  to  ADD. 
ADDRESSEES:  An  application  form  is 
available  from,  and  completed 
apphcations  should  be  submitted  to: 
Maura  C.  Stephanos.  Office  of  Contracts 
and  Grants  Management  (HF.-\-520), 
Food  and  Drug  Administration,  Park 
Bldg..  rm.  3-^0,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-6170. 

NOTE:  Applications  hand-carried  or 
roimnerriaily  delivered  should  be  addressed 
•o  the  Park  Bldg..  rm.  3-«),  12420  Park  lawn 
Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Maura  C.  .Stephanos 
(address  above). 
Regarding  the  programmatig  aspects 
of  this  notice:  Carol  A.  Wetmore. 
Office  of  Orphan  Products 
Development  (HF-35),  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  rm.  8-73.  Rockville,  MD 
20857.  301-443-4903. 
SUPPLEr^EKTARY  INFORMATION:  FD.^  is 
armoumang  iis  intention  to  accept  and 
consider  an  application  for  the  award  of 
a  grant  with  time  constraints  to  ADD. 
Baltimore,  MD.  FDA's  authority  to  enter 
into  grants  for  the  development  of  drugs 
for  rare  diseases  and  conditions  is  set 
out  in  Section  5  of  the  Orphan  Drug  Act 
(21  U.S.C  360ee).  FDA's  research 
program  is  described  in  the  Catalog  of 
Federal  Domestic  Assistance  No.  93.103 
Before  entering  into  grants,  FDA 
carefully  considers  the  benefits  that 
such  grants  will  provide  to  the  public. 

ADD's  apphcation  will  undergo  a  peer 
review  in  accordance  with  the  Fubbc 
^fca]th  Service  policies  and  procedures 


governing  the  review  of  grant 
applications  with  time  constraints. 

I.  Background 

For  the  past  8  years,  FDA's  Office  of 
Orphan  Products  Development  (OPD) 
has  funded  a  clinical  research  grant  for 
the  treatment  of  urea  cycle  disorders 
with  Sodium  Phenylbutyrate.  This  grant 
expires  September  30.  1994.  Due  to  the 
life-threatening  nature  of  urea  cycle 
disorders,  it  is  necessary  to  have  a  3- 
month  supply  of  the  drug  on  hand  in 
case  possible  problems  in  the  purity 
and/or  availability  of  the  drug  arise.  For 
this  reason,  more  drugs  must  be  ordered 
by  September  15, 1994,  fo  ensure  an 
adequate  drug  supply.  ADD  is  able  to 
immediately  manufacture  and  supply 
the  drug  for  the  treatment  of  these 
disorders. 

II.  Mechanism  of  Support 

A.  Award Instruwent 

Support  will  be  in  the  fonn  of  a  grant. 
In  1994.  the  FDA  estimate  for  this  grant 
award  is  $  750,000  (final  amount  will  be 
negotiated).  The  award  will  be  subject  to 
all  policies  and  requirements  that 
govern  the  research  grant  programs  of 
the  Public  Health  Service  (PHS). 
including  the  provision  of  42  GFR  part 
52,  45  CFR  part  74,  and  the  PHS  grants 
pobcy  statement. 

B.  Length  of  Support 

The  length  of  support  may  be  for  24 
months  with  no  possibility  of  ttdditional 
noncompetitive  support. 

HI.  Reasons  for  Award  With  Time 
Constraints 

FDA  believes  that  there  is  a 
compelling  need  to  award  a  grant  to 
ADD  based  on  time  constraints  because 
these  urea  cycle  disorders  are  fatal  if  - 
untreated.  Also,  FDA  beheves  that  ADD 
is  uniquely  qualified  to  fulfill  the 
objectives  of  the  proposed  grant  because 
it  is  able  to  immediately  manufacture 
and  supply  Sodium  Phenylbutyrate. 

IV.  Reporting  Requirements 

Program  progress  reports  and 
financial  status  reports  will  be  required 
annually,  based  on  the  date  of  award. 
These  reports  will  be  due  within  30 
days  after  the  end  of  the  budget  period. 
A  final  program  progress  report  and 
financial  status  report  will  be  due  90 
days  after  e.xpiration  of  the  project 
period  of  the  grant. 

V.  Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  t.he  nonuse  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 


advance  the  physical  and  mental  health 
of  the  American  people. 

Dated:  August  24, 1994. 
WiUiaiB  K.  Hubbard, 
Interim  Deputy  Commissioner  jfor  Policy. 
(FR  Doc.  94-21281  Filed  8-29-94;  8:45  ami 
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[Docket  No.  94E-0098) 

Determination  of  Regulatory  Review 
Period  tor  Purposes  ol  Patent 
Extension;  Effexor® 

agency:  Food  and  Drug  .Administration, 

HHS. 

ACTION:  Ivlotite. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determi.ied 
the  regulatory  revievw  period  for 
Effexorig)  and  is  pubhshing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  detenninatio.n 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents- and  Trademarks,  Department  of 
Commerce.-for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HF.A- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-143-1382. 
SUPPLEMENTARY  II^ORMATtON:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Puti.  L.  98-il7) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FD.A  before  the  item  was 
marketed.  Under  these  acts,  a  products 
regulatory  review  period  forms  the  bssis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  legulatorj'  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begin?  whf  n  ' 
the  exeniption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  nms  until  die  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FD.A  grants 


permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
.  actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
•issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Effexor® 
(venlafaxine  hydrochloride).  Effexor®  is 
indicated  for  the  treatment  of 
depression.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Effexor®  (U.S.  Patent 
No.  4.535,186)  from  American  Home 
Products  Corp.,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  April  22, 1994.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Effexor® 
represented  the  first  permitted 
commercial  marketing  or  use  of  the  ' 
-product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  products's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Effexor®  is  2.959  days.  Of  this  time. 
1 ,981  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  978  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1 .  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
November  23. 1985.  FDA  has  verified 
the  applicant's  claim  that  November  23, 
1985,  was  the  date  the  investigational 
new  drug  application  (IND)  became 
effective. 

2.  The  date  the  apphcation  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  April  26. 1991.  The 
applicant  claims  June  18. 1991.  as  the 
date  the  new  drug  application  (NDA)  for 
Effexor®  (NDA  20-151)  was  initially 
submitted.  However.  FDA  records 
indicate  that  NDA  20-151  was  initailly 
submitted  on  April  26.  1991. 

3.  The  date  the  application  was 
approved:  December  28. 1993.  FDA  has 
verified  the  applicant's  claim  that  NDA 


20-151  was  approved  on  December  28. 
1993.  - 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  Umitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks^S  years  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  31,  1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  February  27. 1995.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1.  98th  Cong..  2dsess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  August  16, 1994. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
IFR  Doc.  94-21287  Filed  8-29-94;  8:45  am] 
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[Docket  No.  94E-0108] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Kytrir^ 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
KytrilTM  and  is  pubhshing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 


ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301^43-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Kjlril^^ 
(granisetron  hydrochloride).  Kjtril^^^  is 
indicated  for  the  prevention  of  nausea 
and  vomiting  associated  with  initial  and 
repeat  courses  of  emetogenic  cancer 
therapy,  including  high-dose  cisplatin. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  Kytril"™ 
(U.S.  Patent  No.  4,886,808)  ft-om 
Beecham  Group  p. I.e.,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  April  22, 1994.  FDA 


JMI 


44734 


Fedo-al  Register  /  Vol.  59.  No.  167  /  Tuesday.  August  30,  1994  /  Notices 


advised  the  Patent  and  Trademark 
OfHce  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Kytrili^^' 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
P'DA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
KytriFM  is  1,996  days.  Of  this  time. 
1,371  days  occurred  during  the  testing 
phase  of  the  regulatory  revietv  period, 
while  625  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective:  July 
14,  1988.  The  applicant  claims  July  9, 
1988,  as  the  date  the  investigational  new 
drug  applicaticm  (IND)  became  effective. 
However,  FDA  records  indicate  that  »he 
IND  effective  date  was  July  14,  1988. 
which  was  30  days  after  FDA's  receipt 
of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  April  14,  1992.  The 
applicant  claims  April  10, 1992,  as  the 
date  the  new  drag  application  (NDA)  for 
Kytril™  (NDA  20-239)  was  initially 
submitted.  However,  FDA  records 
indicate  that  the  NDA  was  initially 
submitted  on  April  14. 1992. 

3.  The  date  the  application  was 
approved:  December  29. 1993.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-239  was  approved  on  December  29, 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potentj  il  length  of  a  ptatent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several  - 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  382  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  31,  1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  27, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extoision  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  4-1-42, 


1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docaunent.  Comments 
and  petiticms  may  be  seen  in  the  Docket 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  August  16. 1994. 
Stuart  L.  ^fightingale, 

Associate  Commissioner  for  Hrvlth  Affairs. 
[FR  Doc.  94-21282  Fried  »- 29-94;  8:45  ami 
BILUNG  COOC  4160-01-^ 


[Docket  No.  94E-01041 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Lipidil® 

AGENCY:  Food  and  Drug  .administration, 

HHS. 

ACmow:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Lipidil®  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directedtothe 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Heahh  Affairs 
(HFY-20),  Food  and  Dnig 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Terra 
Restoration  Act  of  1984  (Pub.  L.  98-117). 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 


an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  whvn 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  appiova) 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FOA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  roust  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phas«> 
as  specified  in  35  U.S.C  156(g)(l)(B)^ 

FDA  recently  approved  for  martteting 
the  human  drug  product  Lipidil® 
(fenofibrate).  Lipidil®  is  indicated  as 
adjunctive  therapy  to  diet  for  treatment 
of  adult  patients  with  very  high 
elevations  of  serum  triglyceride  levels 
(Types  IV  and  V  hyperlipidemia)  who 
are  at  risk  of  pancreatitis  and  who  do 
not  respond  adequately  to  a  determined 
dietary  effort  to  control  them. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  LipidiK>^ 
(U.S.  Patent  No.  4.739,101)  from 
Foumier  Innovation  et  Synergie,  and  ibf 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  April  19, 
1994,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
.  review  period  and  that  the  approval  of 
Lipidil®  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  peri»)d  fur 
Lipidil<§)  is  4,501  days.  Of  this  time, 
1,003  days  occurred  during  the  te.sting 
phase  of  the  regulatory  review  period, 
while  3.498  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates- 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Druf^, 
and  Cosmetic  Act  became  effectivf. 
September  6, 1981.  The  applicant 
claims  August  16,  1981,  as  the  date  the 
investigational  new  drug  application 
(IND)  tiecame  effective.  However,  1-DA 
rPf:ords  indicate  that  the  IND  effective 
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date  was  September  6. 1981,  which  was 
30  days  after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505tbj  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  June  4. 1984.  FDA  has 
verified  the  applicant's  claim  that  June 
4,  1984,  was  the  date  the  new  drug 
application  (^JDA)  for  LipidilS)  (NDA 
19-304)  was  initially  submitted. 

3.  The  date  the  application  was 
approved:  December  31, 1993.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-304  was  approved  on  December  31 , 
1993. 

This  d^tomiination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length^of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutor\'  hmitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  2  years  and  256 
days  of  patent  term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  31,  1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  Februar>'  27,  1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  1030. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets-in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Ivlonday  through 
Friday. 

Dated:  August  16, 1994. 
Stuart  L.  Nightingale, 

Assoiinte  Commissioner  for  Health  Affairs. 
IFR  Doc.  94-21235  Filed  8-29-94;  8;45  ami 
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[Docket  No.  94E-0070} 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Livostin^ 

AGENCY:  Food  and  Drug  Administration, 
HH.S. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Livostin®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks.'Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  huinau  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  .^dministration, 
rm.  1-23. 12420  Parklawn  Dr.. 
.  Rockville,  MD  20857. 
FOR  FURTMEH  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  ni  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that. the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was    ' 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Livostin^ 
(levmabastine  hydrochloride). 


■    LivostinC")  is  indicated  for  the  temptjr.iry 
relief  of  the  signs  and  symptoms  of 
seasonal  allergic  conjiuictivitis. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Li-.osiin®  (U.S.  Patent  No.  4,369,184) 
horn  Janssen  Pharmaceutica  N.V..  p.nd 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  elicibiiitv  for 
patent  term  restoration.  In  a  letter  dated 
April  18,  1994,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Livostin®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
apphcable  regulatory  review  period  for 
Livostin®  is  2,779  days.  Of  this  time. 
2,000  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  779  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1 .  The  date  an  exemption  under 
section  5051  i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
April  4,  1986.  The  applicant  claims 
April  5, 1986,  as  the  date  the 
investigational  new  drug  apphcation 
(LND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  April  4,  1986,  which  was  30 
days  after  FDA's  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  vtith  respect  to  tht? 
human  drug  product  under  section 
5051b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  September  24, 1991.  The 
applicant  claims  September  20, 1991,  as 
the  date  the  new  drug  apphcation 
(NDA)  for  Livostin®  (NDA  20-219)  was 
initially  submitted.  However,  FDA 
records  indicate  that  the  NDA  was 
submitted  on  September  24,  1991. 

3.  The  date  the  apphcation  was 
approved:  November  10.  1993.  FD.^  has 
verified  the  applicant's  claim  that  ND.^ 
20-219  was  approved  on  November  10 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  ex-tension, 
this  applicant  seeks  1.779  days  of  pateifl 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  October  31,  1994.  submit  to 
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the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  oriefore  February  27.  1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  August  16,  1994. 
Stuart  L.  Nightingale. 
Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  94-21283  Filed  8-29-94;  8:45  ami 
BtLLING  CODE  41«M)1-F 


[Docket  No.  94E-0109] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Neurontin® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice.  / 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Neurontin®  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301^43-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 


and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Neurontin® 
(gabapentin).  Neurontin®  is  indicated  as 
adjunctive  therapy  in  the  treatment  of 
partial  seizures  with  and  without 
secondary  generalization  in  adults  with 
epilepsy.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Neurontin®  (U.S.  Patent 
No.  4.087,544)  from  Warner-Lambert 
Co..  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
April  22. 1994.  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Neurontin®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Neurontin®  is  2,740  days.  Of  this  time, 
2,040  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  700  days  occurred  during  the 


approval  phase.  These  periods  of  time      i  ■ 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective:  July 
2,  1986.  FDA  has  verified  the 
applicant's  claim  that  July  2, 1986,  was 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section- 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  January  31. 1992.  FDA 
has  verified  the  applicant's  claim  that 
January  31.  1992,  was  the  date  the  new. 
drug  application  (NDA)  for  Neur-jntin® 
(NDA  20-235)  was  initially  submitted. 

3.  The  date  the  application  was 
approved:  December  30,  1993.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-235  was  approved  on  December  30. 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and  j 

Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,726  days  of  patent 
term  extension. 

Anyone  vyith  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  31, 1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  March  22. 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1.  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  August  16, 1994. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  94-21288  Filed  8-29-94:  8:45  ami 
BILLING  CODE  4160-01-F 


[Docket  No.  94E-0099] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Neutrexin^'^ 

AGENCY:  Food  and  Drug  Administrntion. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatorj'  review  period  for 
Neutrexin^M  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  appHcation  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
» laims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr.,      . 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  9^-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color    - 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  apphcant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
produds,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  nins  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  Initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  he 
subtracted  as  well  as  any  time  that  may 
have  occ:urred  before  the  patent  was 


issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drag  product  Neutrexin'^^ 
(trimetrexate  glucuronate).  Neutrexin^M 
is  indicated  as  an  alternative  therapy  for 
-the  treatment  of  moderate-to-severe 
Pneumocystis  carinii  pneumonia  (PCP) 
in  immunocompromised  patients, 
including  patients  with  the  acquired 
immunodeficienc)'  syndrome  (AIDS), 
who  are  intolerant  of,  or  are  refractory 
to,  trimethoprimsutfainethoxazole 
therapy  or  for  whom 
trimethoprimsulfamelhoxazole  is 
contraindicated.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  NeutrexinTw  (tj  s.  Patent 
No.  4,376,858)  from  VVami^--  Lambert 
Co.,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining-this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
ApriJ  22.  1994,  FDA  advised  die  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Neutrexih""^  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  deterinined  that  die 
applicable  regulatory  review  period  for 
Neutrexin^^  is  2,251  days.  Of  this  time, 
1,934  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
vvhile  317  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
October  21,  1987.  The  applicant  claims 
September  2, 1987,  as  the  date  the 
investigatioDfll  new  drug  application 
(IND)  for  Neutrexin""^  (IND  29.796) 
became  effective.  However,  IND  29,796 
was  placed  on  clinical  hold  March  30, 
1987,  within  30  days  of  being  received 
by  the  agency  on  March  10, 1987.  FDA 
records  indicate  that  the  IND  effective 
date  was  October  21,  1987,  the  date  IND 
29,796  was  removed  bom  clinical  hold. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  February  4, 1993.  The 
applicant  claims  February  1.  1993,  as 
the  date  the  new  drug  application 
(NDA)  for  Neutrexin^  (NDA  20-326) 
was  initially  8ubmitt*Hl.  However,  FDA 


records  indicate  that  the  NDA  was 
submitted  on  February  4,  1993. 

3:  The  date  the  application  was 
approved:  December.l7,  1993.  FDA  hr.s 
verified  the  appficant's  claim  that  Np.^ 
20-326  was  approved  on  December  17 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maxiniiirn 
potential  lengLh  of  a  patent  extensii.n 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutor>'  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  apphcant  seeks  1.310  days  of  pair  nf 
term  e.xtension. 

Anyone  with  knowledge  that  any  of 
the  dates  as' published  is  incorrect  ma\ . 
on  or  before  October  31,  1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  ami 
ask  for  a  redetermination.  Furlhc  rmorc 
any  interested  person  may  petition  FDA. 
on  or  before  March  22.  1995,  fur  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong..  2d  sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  bt» 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  th« 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  betwpen  u 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  August  16,  1994. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affoin,. 
|FR  Doc  94-21280  Filed  8-29-94;  8  45  am) 
BILU»«3  CODE  4160-01-F 

[Docket  No.  94E-0096] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Risperdal® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determin»vf 
the  regulatory  review  period  for 
Risperdal S)  and  is  pubfishing  this  notit  •• 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
bnrause  of  the  submission  of  an 
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application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
.  a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Risperdal® 
(risperidone).  Risperdal®  is  indicated 
for  the  management  of  the 
manifestations  of  psychotic  disorders. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Risperdal®  (U.S.  Patent  No.  4,804,663) 
from  Janssen  Pharmaceutica  N.V.,  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 


determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
April  22. 1994,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Risperdal®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
appHcable  regulatory  review  period  for 
Risperdal®  is  1.940  days.  Of  this  time. 
1,316  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  624  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
September  8,  1988.  Applicant  claims 
September  7. 1988.  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However.  FDA 
records  indicate  that  the  IND  effective 
date  was  September  8, 1988.  which  was 
30  days  after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  April  15. 1992.  FDA  has 
verified  the  applicant's  claim  that  April 
15,  1992,  was  the  date  the  new  drug 
application  (NDA)  for  Risperdal®  (NDA 
20-272)  was  initially  submitted. 

3.  The  date  the  application  was 
approved:  December  29,  1993.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-272  was  approved  on  December  29. 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory'  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  683  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  October  31, 1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  27,  1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 


1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  August  16. 1994. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  94-21284  Filed  8-29-94;  8:45  ami 
BILLING  CODE  416(MI1-F 


[Docket  No.  94E-0071] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Zosyn® 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Zosyn® 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of  - 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  e.xtension 
an  applicant  may  receive. 


A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  Sie  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Zosyn® 
(tazobactam  sodium  and  piperacillin 
sodium).  Zosyn®  is  indicated  as  for  the 
treatment  of  patients  with  moderate  to 
severe  infections  caused  by  piperacillin 
resistant,  piperacillin/tazobactam 
susceptible,  ^-lactamase  producing 
strains  of  the  designated 
microorganisms  in  certain  specified 
conditions.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Zosyn®  (U.S.  Patent  No. 
4.562.073)  fi-om  Taiho  Pharmaceutical 
Co.,  Ltd.,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration,  hi  a  letter  dated 
April  19, 1994,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Zosyn®  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Zosyn®  is  1.819  days.  Of  this  time, 
1 .038  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  781  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  follovring  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
October  31. 1988.  The  applicant  claims 
July  10.  1988,  as  the  date  the 
investigational  new  drug  application 
(IND)  for  Zosyn®  (IND  31.705)  became 
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effective.  However.  IND  31,705  was 
received  on  June  14, 1988,  and  it  was 
placed  on  clinical  hold  on  July  1, 1988. 
It  was  removed  from  clinical  hold  on 
October  31, 1988,  making  the  IND 
effective  date  October  31,  1988. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act:  September  3, 1991.  The  applicant 
claims  August  30, 1991,  as  the  date  the 
new  drug  applicaUon  (NDA)  for  Zosyn® 
(NDA  50-684)  was  initially  submitted. 
However,  FDA  records  indicate  that 
NDA  50-684  was  submitted  on 
September  3, 1991. 

3.  The  date  the  application  was 
approved:  October  22, 1993.  FDA  has 
verified  the  appficant's  claim  that  NDA 
50-684  was  approved  on  October  22, 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  apphcant  seeks  1,358  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  31,  1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  vnitten  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  27,  1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong.,  2d  sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  August  16.  1994. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
|FR  Doc.  94-21286  Filed  8-29-94;  8:45  am] 
BILUNG  CODE  41M-01-f 


Gene  Therapy  Production  Issues; 
Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  to  discuss  gene  therapy 
production  issues.  The  meeting  is 
designed  to  obtain  pubfic  testimony 
from  biomedical  researchers,  academia. 
biotechnology  associations, 
governmental  agencies,  and  individuals 
and  organizations  with  relevant 
information  concerning  gene  vector 
production  issues. 

DATES:  The  public  meeting  will  be  held 
on  Monday,  September  12,  1994,  from  6 
p.m.  to  7:30  p.m.,  immediately 
following  the  National  Institutes  of 
Health.  Recombinant  DNA  Advisory 
Committee  meeting. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  National  histitutes  of  Health. 
Bldg.  31C.  9000  Rockville  Pike, 
conference  room  7.  Bethesda,  MD.  No 
registration  is  required. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  regarding  the 
meeting:  John  G.  Bishop.  Center  for 
Biologies  Evaluation  and  Research 
(HFM-515),  Food  and  Drug 
Administration,  1401  Rockville 
Pike.  Rockville.  MD  20852-1448, 
301^02-1336.  FAX  301-496-7027 
For  information  regarding  this  notice: 
Stephen  M.  Ripley,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-635).  Food  and  Drug 
Administration.  1401  Rockville 
Pike.  Rockville.  MD  20852-1448. 
301-594-3074. 
SUPPLEMENTARY  INFORMATION:  The  field 
of  gene  therapy  is  rapidly  evolving.  New 
approaches  to  genetic  modification  of 
somatic  cells  for  the  mitigation  of 
human  disease  are  being  developed  in 
ever  increasing  numbers.  The 
investigators  who  wish  to  pursue  gene 
therapy  approaches  are  also  increasing 
in  number.  FDA  is  interested  in 
exploring  with  the  pubhc  and  industry 
means  to  overcome  impediments  to  the 
development  of  useful  therapeutics  for  a 
variety  of  human  diseases  without 
diminishing  patient  safety. 

As  part  of  this  process,  FDA's  Center 
for  Biologies  Evaluation  and  Research  is 
holding  a  public  meeting  to  discuss 
practical  concerns  relating  to  gene 
therapy  vector  production  issues.  The 
objectives  of  the  meeting  will  be  to:  (1) 
Solicit  public  testimony  from 
biomedical  researchers,  imiversity 
faculty  members  and  administrators, 
biotechnology  associations.  Federal  and 
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government  agencies,  and  individuals 
and  organizations  with  relevant 
information  concerning  gene  vector 
production  experience;  (2)  solicit  public 
testimony  from  the  participants 
concerning  potential  barriers  to  gene 
therapy  vector  product  development 
and  innovation,  and  the  means  to 
overcome  these  barriers;  (3)  discuss 
quality  control  issues  that  have  arisen 
for  gene  therapy  vector  products;  and  (4) 
discuss  current  good  manufacturing 
practices  and  good  laboratory  practices 
and  their  application  to  gene  therapy 
vector  production  from  the  earliest 
phases  of  the  investigational  new  drug 
application  process  through  the 
manufacture  of  licensed  products. 

In  addition  to  the  participants 
mentioned  above,  patient  and/or 
consumer  organizations  and  other 
interested  parties  are  invited  to 
participate  in  the  meeting. 

Information  presented  at  the  meeting 
will  be  considered  by  FDA  in  the 
development  of  future  points  to 
consider  and  other  guidance  documents; 

Dated:  August  24,  1994. 
William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 
|FR  Doc.  94-21469  Filed  8-26-94;  11:45  am] 
BILUNG  CODE  41«>-01-F 


Health  Resources  and  Services 
Administration 

Final  Funding  Preferences  for 
Scholarstiips  for  Disadvantaged 
Students 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  preferences  for  fiscal  year 
(FY)  1994  for  the  Scholarships  for 
Disadvantaged  Students  (SDS)  program 
authorized  under  the  authority  of 
section  737  of  the  Public  Health  Service 
Act  (the  Act),  title  VII.  Part  B,  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992.  Pub.  L.  102^08.  dated  October 
13.  1992. 

Purpose 

The  SDS  program  is  a  program  of 
grants  to  health  professions  and  nursing 
schools  for  the  purpose  of  assisting  such 
schools  in  providing  scholarships  to 
individuals  from  disadvantaged 
backgrounds  who  are  enrolled  (or 
accepted  for  enrollment)  as  full-time 
students  in  the  schools,  as  well  as  to 
undergraduate  students  who  have 
demonstrated  a  commitment  to 
pu!^uing  a  career  in  health  professions. 


Statutory  Prefierence 

The  law  requires  that  in  providing 
SDS  scholarships,  the  school  give 
preference  to  students  who  are  from 
disadvantaged  backgrounds  and  for 
whom  the  cost  of  attending  an  SDS 
school  would  constitute  a  severe 
financial  hardship.  Severe  financial 
hardship  will  be  determined  by  the 
school  in  accordance  TA-ith  standard 
need  analysis  procedures  prescribed  by 
the  Department  of  Education  for  its 
Federal  student  aid  programs. 

Final  Funding  Preference 

A  proposed  funding  preference  was 
published  in  the  Federal  Register  on 
June  20.  1994.  at  59  FR  31643.  for  public 
comment.  Three  comments  were 
received  during  the  30-day  comment 
period  which  were  in  support  of  the 
propyosed  funding  preference.  One 
commentor  called  attention  to 
congressional  report  language  which 
directs  the  Department  to  give  highest 
priority,  among  allied  health  applicants, 
to  dental  hygiene  programs. 

In  accord  with  the  Congress'  directive, 
the  final  funding  preference  will  be 
revised  as  follows: 

For  fiscal  year  1994,  among  allied 
health  schools  or  programs,  preference 
will  be  given  to  the  following 
baccalaureate  and  graduate  programs: 
dental  hygiene,  medical  laboratory 
technology,  occupational  therapy, 
physicaLtherapy  and  radiologic 
technology.  The  priority  for  dental 
hygiene  will  be  implemented  by  taking 
the  total  funds  allocated  to  the  allied    • 
health  discipfines  in  the  initial 
allocation  and  recalculating  this  part  of 
the  allocation.  Dental  hygiene  schools 
will  receive  double  credit  for  their 
disadvantaged  enrollments  in  the 
reallocation  of  the  allied  health  funds. 

Additional  Information 

Programmatic  questions  should  be 
directed  to:  Mr.  Bruce  Baggett,  Chief. 
Student  and  Institutional  Support 
Branch.  Division  of  Student  Assistance, 
Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration. 
ParklawTi  Building,  Room  8-34,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone:  (301)  443^776, 
FAX:  (301)  594-6911. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Scholarships 
for  Disadvantaged  Students  program  is 
93  925.  This  program  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 


Dated:  August  23.  1994. 
Giro  V.  Sujtnaya, 

Administrator. 

[FR  Doc.  94-21291  Filed  8-29-94;  8:45  am] 

BrLUNG  CODE  4160-1$-P 

Indian  Health  Service 

Availability  of  Funds  for  Loan 
Repayment  Program  for  Repayment  of 
Health  Professions  Educational  Loans 

AGENCY:  hidian  Health  Service.  HHS. 
ACTION:  Notice. 

summary:  The  Indian  Health  Service 
(IHS)  announces  that  approximately 
$11,000,000  in  funds  for  fiscal  year  (FY) 
1995  are  available  for  the  repayment  of 
health  professions  educational  loans 
(undergraduate  and  graduate)  in  return 
for  full-time  clinical  services  in  Indian 
health  programs.  This  program  is 
authorized  by  section  108  of  the  Indian 
Health  Care  Improvement  Act  as 
amended,  25  U.S.C.  1601  et  seq. 
Through  this  notice,  the  IHS  invites 
potential  applicants  to  request  an 
application  for  participation  in  the  Loan 
Repayment  Program. 

Administration's  budget  request  for  . 
FY  1995  includes  $10,975,600  for  the . 
Indian  Health  Service  Loan  Repayment 
Program.  The  IHS  estimates  that 
approximately  200  loan  repayment 
awards  may  be  made  with  this  funding. 

This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
This  notice  is  being  published  early  to 
coincide  with  the  recruitment  activity  of 
the  IHS  which  competes  with  other 
Government  and  private  health 
management  organizations  to  employ 
qualified  health  professionals.  Funds 
are  required  to  be  obligated  by 
September  30  of  the  FY. 
DATES:  Applications  for  the  FY  1995 
Loan  Repayment  Program  will  be 
accepted  and  evaluated  monthly 
beginning  October  14,  1994  and  will 
continue  each  month  thereafter  until  all 
funds  are  exhausted. 

Subsequent  monthly  deadline  dates 
are  scheduled  for  Friday  of  the  second   " 
full  week  of  each  month.  Notice  of 
awards  will  be  mailed  on  the  last 
working  day  of  each  month. 

Applicants  selected  for  participation 
in  the  FY  1995  program  cycle  will  be 
expected  to  begin  their  service  period 
no  later  than  September  30, 1995. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 


obtain  a  legibly  dated  receipt. from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
maihng.) 

Applications  received  after  the 
monthly  closing  date  will  be  held  for 
consideration  in  the  next  monthly 
funding  cycle.  Applicants  who  do  not   • 
receive  funding  by  September  30,  1995 
will  be  notified  in  writing. 
FORM  TO  BE  USED  FOR  APPLICATION: 
Applications  will  be  accepted  only  if 
they  are  submitted  on  the  form  entitled 
"Application  for  the  Indian  Health 
Service  Loan  Repayment  Program," 
identified  with  the  Office  of 
Management  and  Budget  approval 
number  of  OMB  #0917-0014  (expires 
02/28/96). 

ADDRESSES:  Application  materials  may  ' 
be  obtained  by  calling  or  writing  to  the 
address  below.  In  addition,  completed 
applications  should  be  returned  to:  IHS 
Loan  Repayment  Program,  12300 
Twinbrook  Parkway — Suite  100, 
Rockville,  Maryland  20852,  PH:  301/ 
443-3396  [between  8:00  a.m.  and  5:00 
p.m.  (EST)  Monday  through  Friday, 
except  Federal  holidays!- 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  inquiries  to  Mr.  Charles 
Yepa,  LRP  Section  Chief,  IHS  Loan 
Repayment  Program,  Tv^nbrook  Metro 
Plaza,  Suite  100,  12300  Twinbrook 
Parkway,  Rockville,  Marj'land  20852, 
PH:  301/443-3396  (between  8:00  a.m. 
(EST)  Monday  through  Friday,  except 
Federal  holidays]. 

SUPPLEMENTARY  INFORMATION:  Section 
108  of  the  Indian  Health  Care 
Improvement  Act  as  amended  by  Public 
Law  100-713  and  102-573,  authorized 
the  IHS  Loan  Repayment  Program  and 
provide  in  pertinent  part  as  follows: 

The  Secretary,  acting  through  the  Service, 
shall  establish  a  program  to  be  known  as  the 
Indian  Health  Ser\'ice  Loan  RepajTneht 
Program  (hereinafter  referred  to  as  the  "Loan 
-  Repayment  Program")  in  order  to  assure  an 
adequate  snpply  oftrained  health 
p'rofessionals  necessary  to  maintain  - 
accreditation  of,  and  provide  health  care 
services  to  Indijns  through,  Indian  health 
programs.  . 

"Health  Professional"  means  family 
medicine,  internal  medicine,  pediatrics, 
geriatric  medicine,  obstetrics  and  gynecology, 
podiatric  medicine,  nursing,  public  health 
nursing,  dentistry,  psychiatry,  osteopathv, 
optometry,  pharmacy,  psychology,  public 
health,  social  work,  marriage  and  family 
therapy,  chiropractic  medicine, 
environmental  health  and  engineering  and 
allied  health  professionals. 

Osteopathic  physicians  (D.O.)  may  be 
funded  regardless  of  specialty,  provided 
that  the  IHS  has  a  need  for  that 
specialty. 


Allopathic  physicians  (M.D.)  may  be 
funded  only  if  they  are  board  certified/ 
eligible  in  family  medicine,  internal 
medicine,  pediatrics,  geriatric  medicine, 
obstetrics  and  gynecology  and 
psychiatry. 

For  the  purposes  of  this  program,  the 
term  "Indian  health  program"  is  defined 
in  Section  108(a)(2)(A),  as  follows: 

.  .  .  any  health  program  or  facility  funded, 
in  whole  or  in  part,  by  the  IHS  for  the  benefit 
of  American  Indians  and  Alaska  Natives  and 
administered: 

a.  Directly  l)y  the  service;  or 

b.  By  any  Indian  tribe  or  tribal  or  Indian 
organization  pursuant  to  a  contract  under:  ' 

(1)  The  Indian  Self-Determination  Act;  or 

(2)  Section  23  of  the  Act  of  April  30.  1908, 
(25  U.S.C.  47).  popularly  known  as  the  Buy 
Indian  Act;  or 

(3)  By  an  urban  Indian  organization 
pursuant  to  Title  V  of  this  act. 

Applicants  may  sign  contractual 
agreements  with  the  Secretary  for  2 
years.  The  IHS  will  repay  all  or  a 
portion  of  the  applicant's  health 
professionals  educational  loans 
(undergraduate  and  graduate)  for  tuition 
expenses  and  reasonable  educational 
and  living  expenses  in  amounts  up  to 
$30,000  per  year  for  each  year  of 
contracted  service  to  be  made  in  annual 
payments  to  the  participant  for  the 
purpose  of  repaying  his/her  outstanding 
health  professions  educational  loans. 
Repayment  of  health  professions 
educatioiis  loans  will  be  made  to  the 
participant  within  120  days  after  the 
participant's  entry  on  duty  has  been 
confinned  by  the  IHS.  The  Secretary 
must  approve  the  contract  before  the 
disbursement  of  loan  repayments  can  be 
made  to  the  participant. 

Participants  will  be  required  to  fulfill 
their  contract  service  agreements 
through  full-lime  clinical  practice  at  an 
Indian  health  program  site  determined 
by  the  Secretary.  Loan  repayment  sites 
are  characterized  by  physical,  cultural, 
and  professional  isolation,  and  have 
histories  of  frequent  staff  turnover.  All 
Indian  health  program  sites  are  annually 
prioritized  by  discipline,  based  on  need 
or  vacancy  by  the  Agency. 

All  health  professionals  will  receive 
up  to  $30,000  per  year,  regardless  of 
their  length  of  contract.  Where 
payments  under  the  Loan  Repayment 
Program  result  in  an  increase  in  Federal 
income  tax  liability,  the  IHS  will  pay  up 
to  31  percent  of  the  participant's  total 
loan  repayments  to  the  Internal  Revenue 
Service  on  the  participant's  behalf  for 
all  or  part  of  the  increased  tax  liability 
of  the  participant. 

Pursuant  to  Section  108(b),  to  be 
eligible  to  participate  in  the  Loan 
Repayment  Program  an  individual  must: 


(1)  A.  Be  enrolled:  (i)  In  a  course  of 
study  or  program  in  an  accredited 
institution,  as  determined  by  the 
Secretary,  within  any  state  and  be 
scheduled  to  complete  such  course  of 
study  in  the  same  year  such  individual 
applies  to  participate  in  the  Loan 
Repayment  Program.  (The  term  "Stat^" 
includes,  in  addition  to  the  several 
States,  only  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  The  Virgin  Islands,  Guam, 
America  Samoa,  the  Federated  States  of 
Micronesia,  the  Repubhc  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau);  or 

(ii)  In  an  approved  graduate  training 
program  in  a  health  profession;  or 

B.  Have  a  degree  in  a  health 
profession  and  a  license  to  practice;  and 

(2)  A.  be  eligible  for,  or  hold  an 
appointment  as  a  Commissioned  Officer 
in  the  Regular  or  Reserve  Corps  of  the 
Public  Health  Service,  or 

B.  Be  eligible  for  selection  for  civilian 
service  in  the  Regular  or  Resen-e  Corps 
of  the  Public  Health  Service;  or 

C.  Meet  the  professional  standards  for 
civil  service  employment  in  the  IHS;  or 

Dr  Be  employed  in  an  Indian  health 
program  without  service  obligation;  and 

(3)  Submit  to  the  Secretary  an 
application  and  contract  to  the  Loan 
Repayment  Program;  and 

(4)  Sign  and  submit  to  the  Secretary, 
a  written  contract  agreeing  to  accept 
repayment  of  educational  loans  and  to 
ser\e  for  the  applicable  period  of 
obligated  service  in  a  priority  site  as 
determined  by  the  Secretary;  and 

(5)  Sign  an  affidavit  attesting  to  the 
fact  that  they  have  been  informed  of  the 
relative  merits  of  the  U.S.  Public  Health 
Service  Commissioned  Corps  and  the 
Civil  Service  as  employment  options. 

Upon  approval  of  the  applicant  for 
participation  in  the  Loan  RepajTnent 
Program,  the  applicant  will  receive 
confirmation  of  his/her  loan  repayment 
award  and  the  duty  site  at  which  he/she 
will  serve  his/her  loan  repayment 
obligation. 

The  IHS  has  identified  the  positions 
in  each  Indian  health  program  for  which 
there  is  a  need  or  vacancy  and  ranked 
those  positions  in  order  of  priority  by 
developing  discipline  specific 
prioritized  lists  of  sites.  Ranking  criteria 
for  these  sites  include  the  following: 

•  Historically  critical  shortages  caused 
by  frequent  staff  turnover 

•  Current  unmatched  vacancies  in  a 
Health  Profession  Discipline 

•  Projected  Vacancies  in  a  Health 
Profession  Discipline 

•  Ensuring  that  the  staffing  needs  of 
Indian  health  programs  administered  bv 
an  Indian  tribe  or  tribal  or  health 
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organization  receive  consideration  on  an 
equal  basis  with  programs  that  are 
administered  directly  by  the  Service; 
and 

•  Giving  priority  to  vacancies  in 
Indian  health  programs  that  have  a  need 
for  health  professionals  to  provide 
health  care  services  as  a  result  of 
individuals  having  breached  Loan 
Repayment  Program  contracts  entered 
into  under  this  section. 

Consistent  with  this  priority  ranking, 
in  determining  which  applications  to 
approve  and  which  contracts  to  accept, 
the  IHS  will  give  priority  to  applications 
made  by  American  Indians  and  Alaska 
Natives  and  to  individuals  recruited 
through  the  efforts  of  Indian  tribes  or 
tribal  or  Indian  organizations. 

•  With  respect  to  priorities  among  the 
various  health  professions,  the  statute 
requires  that  of  the  total  amount 
appropriated  for  Fiscal  Year  1995  for 
loan  repajinent  contracts,  not  less  than 
25  percent  be  provided  to  applicants 
who  are  nurses,  nurse  practitioners,  or 
nurse  midwives  and  not  less  than  10 
percent  be  provided  to  applicants  who 
are  mental  health  professionals  (other 
than  nurses,  nurse  practitioners,  or 
nurse  midwives).  This  requirement  does 
not  apply  if  the  number  of  applications 
from  these  two  groups,  respectively,  is 
not  sufficient  to  meet  the  requirement. 

•  Subject  to  the  above  statutory 
priority  for  nurses  and  mental  health 
practitioners,  the  IHS  will  give  priority 
in  fimding  among  health  professionals 
to  physicians  in  the  following  priority 
specialties:  anesthesiology,  emergency 
room  medicine,  general  surgery, 
obstetrics/ gynecology,  ophthalmology, 
orthopedic  surgery,  otolaryngology/ 
otorhinolaryngology,  psychiatry  ^nd 
radiology. 

The  following  factors  are  equal  in 
weight  when  applied,  and  are  applied 
when  all  other  criteria  are  equal  and  a 
selection  must  be  made  between 
applicants.  One  or  all  of  the  following 
factors  may  be  applicable  to  an 
applicant,  and  the  applicant  who  has 
the  most  of  these  factors,  all  other 
criteria  equal,  would  be  selected. 

•  An  applicant's  length  of  current 
employment  in  the  IHS,  tribal  or  urban 
program. 

•  Availability  for  service  earlier  than 
other  applicants  (first  come,  first 
served);  and 

•  Date  the  individual's  application 
was  received. 

Any  individual  who  enters  this 
program  and  satisfactorily  completes  his 
or  her  obligated  period  of  service  may 
apply  to  extend  the  contract  on  a  year- 
by-year  basis  as  determined  by  the  IHS, 
at  the  maximum  amount  of  up  to 
$30,000  per  year  and  additional  31 


percent  for  Federal  Withholding.  If 
funds  are  available,  the  maximum 
amount  will  be  funded  in  this  manner 
and  will  not  exceed  the  total  of  the 
individual's  outstanding  ehgible  health 
professions  educational  loans. 

Any  individual  who  owes  an 
obligation  for  health  professional 
service  to  the  Federal  Government  or  to 
a  State  or  other  entity  under  an 
agreement  with  such  State  or  other 
entity  is  not  eligible  for  the  Loan 
RepayTnent  Program  unless  such  an 
obligation  will  be  completely  satisfied 
prior  to  the  beginning  of  service  under 
this  program  in  the  year  that  an 
application  is  made  for  this  program. 

"This  program  is  not  subject  to  review 
under  E.xecutii^e  Order  12372. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.164. 

Dated:  July  19. 1994. 
Michael  H.  Tru)illo. 

Assistant  Surgeon  General.  Director. 

|FR  Doc.  94-21289  Filed  8-29-94;  8:45  am] 
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National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  the  National  Advisory  Child 
Health  and  Human  Development 
Council  and  SutKommrttee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting 
and  activities  of  the  National  Advisory 
Child  Health  and  Human  Development 
Council.  September  26-27. 1994.  The 
meeting  will  be  held  in  Building  31, 
Conference  Room  10.  National  Institutes 
of  Health,  Bethesda.  Maryland.  The 
meeting  of  the  Subcommittee  on 
Planning  will  be  open  on  September  26. 
The  Subcommittee  meeting  will  be  held 
in  Building  31,  Room  2A03,  from  8:00 
a.m.  to  9:00  a.m.  to  discuss  program 
plans  and  the  agenda  for  the  next    . 
Council  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

The  Council  meeting  will  be  open  to 
the  public  on  September  26  from  9:00 
a.m.  until  2i30  p.m.  The  agenda 
includes  a  report  hy  the  Director, 
NICHD,  a  presentation  on  the  NIH 
Reinvention  Roundtable  on  Peer 
Review,  and  a  report  by  the  Pediatric. 
Adolescent  and  Maternal  AIDS  Branch, 
NICHD.  The  meeting  will  be  open  on 
September  26  upon  completion  of  ^ 
applications  at  approximately  5:30  p.m. 
to  adjournment  if  any  policy  issues  are 
raised  which  need  further  discussion. 

Council  members  will  be  attending  . 
the  Human  Embryo  Research  Panel 
Meeting  on  September  27.  Building  31. 
Conference  Room  10,  from 


approximately  8:30  a.m.  to 
approximately  1:30  p.m. 

In  accordance  witn  the  provision  set 
forth  for  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  of  the  full  Council 
will  be  closed  to  the  public  on 
September  26  from  2:30  p.m.  to 
approximately  5:30  p.m.  for  the 
completion  of  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Mary  Plummer,  Executive 
Secretary.  NICHD.  6100  Executive 
Boulevard,  Room  5E03,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892,  Area  Code  301.  496-1485.  will 
provide  a  summeuy  of  the  meeting  and 
a  roster  of  Council  members  as  well  as 
substantive  program  information. 
Individuals  who  plan  to  attend  the  open 
session  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Ms.  Plummer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.854,  Population  Research, 
and  93.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health) 

Dated:  August  23.  1994 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  94-21296  Filed  ft-29-94,  8:45  ami 
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National  Institute  of  Nursing  Research; 
Notice  of  Meeting:  National  Advisory 
Council  for  Nursing  Research  and  its 
Sul>committees 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  National  Advisory  Council  for 
Nursing  Reseairch.  National  Institute  of 
Nursing  Research;  and  its 
Subcommittees,  September  9  and  12-13, 
1994,  National  Institutes  of  Health, 
Bethesda,  Maryland. 

Meetings  of  the  full  Council  and  its 
Subcommittees  will  be  held  at  times 
and  places  listed  below.  Attendance  by 
the  pubhg  will  be  limited  to  space 
available. 

The  full  Council  will  meet  in  open 
session  September  12.  Building  3lC, 
Conference  Room  10.  from  1  p.m.  to  5 
p.m..  and  on  September  13.  from 
approximately  10  a.m.  to.adjoumment. 
Agenda  items  vdll  include:  the  NINR 
Director's  Report.  National  Academy  af 


Sciences  Report,  Identification  of 
Exciting  Opportunities  for  Nursing 
Research,  Pre  and  Post  Review  Policy 
Issues  Relevant  tq,Grant  Review. 
NACNR  Subcommittee  Issues. 

E.ich  of  the  Subcommitteos  listod 
below  will  be  held  by  telephone 
(onforencG. 

The  Planning  Subcommittft*'  will  meet 
in  open  session  September  9.  Building 
.'51,  Conference  Room  5B03,  from  2:30 
p.m.  to  4  p.m.,  to  discuss  long-term  and 
strategic  planning  and  policy  i.ssues. 

The  National  Nursing  Rcseardi 
Agenda  Subcommittee  will  meet  in 
open  session  September  9,  Building  31. 
Conferf.iice  Room  5B03,  from  4:30  p.m. 
to  5  p.m.,  to  discuss  issues  related  to  the 
National  Nursing  Research  Agenda. 

The  Nursing  Resources  and  Health 
Policy  Subcommittee  will  meet  in  open 
session  September  9,  Building  31, 
Conference  Room  5B03,  from  1  p.ra.  to 
2:30  p.m.  to  discuss  nursing  resoiurces 
and  health  policy  as  they  relate  to 
nursing  science  and  the  achievement  of 
quality  and  effective  outcomes  in 
patient  care. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6).  Tide  5,  U.S.  Code  and 
Section  10(d)  of  Public  Law  92-463.  the 
meeting  of  the  Nursing  Resiearch    • 
.  Subcommittee  September  9,  from  10:30 
a.m.  to  12:30  pjn.,  will  be  closed  to  the 
public;  and  the  meeting  of  the  full 
Council  willbe  closed  on  September  13, 
from  8:30  a.m.  to  approximately  10  a.m., 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  The  appUcations  and  the 
di.srussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
n(?ed  special  assistance,  such  as  sign 
language  interpretation  or  other  - 
rn.isonable  accommodations,  should 
contact  Dr.  Ernest  Marquez,  301-594- 
7865,  in  advaiice  of  the  meeting. 

Dr.  Ernest  Marquez,  Executive 
.Secretary,  National  Advisory  Diuncil 
for  Nursing  Research,  National  Institutes 
of  Health,  Westwood  Building.  Room 
740,  Bethesda,  Mary  land  20892,  JOl- 
594-7865,  will  provide  a  summary  of 
the  meet  i  ng,  roster  of  commi  ttee 
members,  and  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Doniestic  Assistance 
Program  No.  93.361.  Nursing  Research. 
N.ition.Tl  Institutes  of  Health) 


Dated:  August  23. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
jFR  Doc.  94-21298  Filt^  8-29-94:  8:45  am) 
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National  Library  of  Medicine;  Notice  of 
Meetings  of  the  Board  of  Regents  and 
the  Extramural  Programs 
Subcommittee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Regents  of  the  National 
Library  of  Medicine  on  September  27- 
28,  1994,  in  the  Board  Room  of  the 
National  Library  of  Medicine,  8600 
Rockville  Pike,  Bethesda,  Maryland.  The 
E.xtramural  Programs  Subcommittee  will 
meet  on  September  27  in  Conference 
Room  B,  Building  38,  from  8  a.m.  to 
approximately  9  a.m..  and  will  be  closed 
to  the  pubhc. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  4:30  p.m.  on  September 
27  and  from  9  a.m.  to  adjoiurmient  on 
September  28  for  administrative  reports 
and  program  discussions.  Attendance  by 
the  pubhc  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign-language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Karin  Colton  at  301-496- 
4621  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees,  552b{c)(4),  552b(c)(b),  Title 
5,  U.S.C.  and  sec.  10(d)  of  Pub.  L.  92- 
463,  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
September  27  will  be  closed  to  the 
public  frtjm  8  a.m.  to  approximately  9 
a.m.,  and  the  regular  Board  meeting  on 
September  27  will  be  closed  from 
approximately  4:30  p.m.  to  5  p.m.  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
.material,' and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mr.  Robert  B.  Mchnert,  Chief,  Office 
of  Inquiries  and  Publications 
Management,  National  Librarv  of 
Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  Telephone 
Number:  301-^96-6308,  will  furnish  a 
summary  of  the  meeting,  rosters  of 
Board  members,  and  other  information 
p»>rtaining  to  the  meeting. 


(Catalog  of  Federal  DomesUc  Assistants 
Program  No.  93.879— Medical  Library 
Assisianie,  Naiional  Institutes  of  Health) 

Dated:  August  23, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-21295  Piled  &-29-94;  «;45  ami 
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National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
NIMH,  of  the  National  Institute  of 
Mental  Health  for  September  1994. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  Title  5, 
U.S.C.  and  sec.  10(d)  of  Pubfic  Law  92- 
463,  the  entire  meeting  will  be  closed 
for  the  review,  discussion,  and 
evaluation  of  staff  scientists  and 
individual  programs  and  projects.  The 
subject  matter  to  be  reviewed  contains 
information  of  a  confidential  nature, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Joanna  L.  Kieffer.  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
Room  9-105,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Area  Code  301. 
443—4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  th« 
meeting  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Board  of  SrientirN 
Counselors,  NIMH. 

Contai  t:  jack  D.  Maser,  Ph.D.,  Building  10. 
Room  4N224,  Telephone:  (301)  496-4183. 

Meeting  Date:  September  19-20, 1994. 

Time:  9  a.m. 

Place:  Building  36,  Room  1B07.  National 
Institutes  of  Health,  9000  Rockville  Pike. 
Btethesda,  MD  20892. 
(Catalog  of  Federal  Domestic  Assistani;e 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMR^ 
Small  Instrumentation  Program  Grants; 
93.242,  Menial  Health  Research  Grants; 
93.281,  Mental  Reseait±  Scientist 
Development  Award  end  Research  Scientist 
Development  Award  forGinidans;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
.S«  ienre  Eduf  Jtion  Partnership  Aw.i.'d) 

n.ited:  August  23.  1994. 
Susan  K.  Feldman, 
CnmrnittLti  Monagoment  Officer.  NIH. 
IFR  Do.    94-21297  Piled  8-29-94;  «;45  ami 
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Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Community  Support  Program: 
Cooperative  Agreements  for 
Employment  Intervention 
Demonstration  Program 

agency:  Center  for  Mental  Health 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA).  HHS. 

ACTION:  Notice  of  availability  of  funds 
and  request  for  applications. 

*  It  is  important  to  note  that  applications 
are  invited  based  on  the  funding  levels 
projiosed  in  the  Presidents  budget  for  fiscal 
year  1995.  However,  this  RFA  is  being 
announced  prior  to  an  appropriation  of  funds 
in  order  to  allow  applicants  sufficient  time  to 
establish  collaboration  and  coordination  and 
prepare  applications.  Solicitation  of 
applications  in  advance  of  an  appropriation 
will  also  enablathe  award  of  appropriated 
grant  funds  in  the  most  exf)editious  manner 
and  allow  prompt  implementation  and 
evaluation  of  promising  employment 
inter\'ention  programs  for  adults. with  severe 
mental  illnesses.  All  applicants  should 
understand,  however,  that  final 
appropriation  action  will  be  necessary  in 
order  for  CMHS  to  fundvny  applications. 
Questions  regarding  the  status  of  the 
appropriation  of  funds  should  be  directed  to 
the  program  official  listed  under  Contacts  for 
Additional  Information  in  this  notice. 

SUMMARY:  The  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  demonstration  grants  to 
document  the  effectiveness  of  programs 
designed  to  enhance  competitive 
employment  for  adults  with  severe 
mental  illnesses.  Funds  will  be  awarded 
through  the  Community  Support 
Program  (CSP)  of  the  Division  of. 
Demonstration  Programs  of  CMHS.  This 
request  for  apphcations  (RFA)  solicits 
applications  for  two  types  of  awards: 

DemoBstration  Sites  and  a  Coordinating 
Center. 

This  demonstration  program 
addresses  a  priority  mental  health  need: 
the  enhancement  of  competitive 
employment  for  adults  with  severe 
mental  illnesses.  A  collaborative, 
multisite  approach  is  essential  to  lest 
the  effectiveness  of  different 
employment  interventions  and 
synthesize  the  intervention  results. 
Because  of  the  complexity  of  the 
program,  requiring  substantial 
programmatic  involvement  of  CMHS 
staff  to  facilitate  communication  and 
coordination  across  projects,  the 
cooperative  agreement  mechanism  is 
being  used. 
This  notice  consists  of  three  parts: 
Part  I  covers  information  on  the 
legislative  authority  and  the  applicable 


regulations  and  policies  related  to  the 
Comrnunity  Support  Program: 
Cooperative  Agreements  for 
Employment  Inter\'ention 
Demonstration  Program. 

Part  II  describes  the  target  population, 
the  issue,  and  the  programmatic  goal 
and  discusses  eligibility,  availability  of 
funds,  period  of  support  and  the  receipt 
date  for  applications. 

Part  ni  describes  special  requirements 
of  the  program,  the  application  process, 
the  review  and  award  criteria  and  lists 
contacts  for  additional  information. 

Part  I — Legislative  Authority  and  Other 
Applicable  Regulations  and  Policies 

Cooperative  agreements  awarded 
under  this  RFA  are  authorized  under 
Section  520A  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
290bb-32). 

Federal  regulations  at  Title  45  CFR 
Parts  74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
ctre  applicable  to  these  awards. 

Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  dated  April  1, 1994  (DHHS 
Publication  No.  (OASH)  94-50,000 
(Rev)).  This  policy  statement  is  effective 
for  all  grants  with  budget  periods 
beginning  on  or  after  April  1. 1994.  It 
also  reflects  policies  with  earlier 
effective  dates.  This  document 
supersedes  the  PHS  Grants  Policy 
Statement  dated  October  1. 1990.  as 
updated  September  1,  1991. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.125. 

Reporting  Requirements:  Interim  and 
final  progress  reports  and  financial 
status  reports  will  be  required  and 
specified  to  awardees  in  accord  with 
PHS  Grants  Policy  requirements. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000  \  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  RFA,  "Employment 
Intervejition  Demonstration  Program,"* 
is  related  to  the  objectives  set  forth  in 
Chapter  6.  Mental  Health  and  Mental 
Disorders,  in  Healthy  People  2000: 
National  Health  Promotion  and  Disease 
Prevention  Objectives. 


'  Potential  applicants  may  obtain  a  copy  of 
Healthy  People  2000  (Full  Report:  Stock  No.  017- 
001-00474-0:  or  Summa/yfleport.  Stock  No.  017- 
001-00473-1)  through  the  Superintendent  of 
Documents.  Government  Printing  Office, 
Washington.  DC.  20402-9325  (Telephone;  202- 
783-3238). 


Part  II — Target  Population.  Issue  and 
the  Programmatic  Goal  and  Project 
Requirements  and  Activities.  Eligibility 
and  Application  Receipt  Date 

Purpose:  The  goal  of  this  RFA  is  the 
generation  of  knowledge  about  effective 
approaches  for  enhancing  competitive 
employment  for  adults  with  severe 
mental  illnesses  through  support  for  the 
implementation  and  evaluation  of 
promising  employment  intervention 
programs.  Applications  are  being 
solicited  for  Demonstration  Sites  to 
conduct  a  multisite.  cooperative  study' 
of  employment  interventions  to  enliance 
competitive  employment.  Applications 
are  also  being  sou^t  for  a  Coordinating 
Center  to  provide  overall  coordination 
and  data  management  and  to  carry  out 
the  common  protocol  which  will  be 
developed. 

Target  Population:  The  population  of 
concern  for  CSP  grants  includes 
individuals  18  years  and  older  with 
severe  mental  illnesses  (including,  but 
not  limited  to,  schizophrenia, 
schizoaffective  disorders,  mood 
disorders,  and  severe  personality 
disorders)  that  substantially  interfere 
with  a  person's  ability  to  carry  out  such 
primary  aspects  of  daily  Hving  as  self- 
care,  household  management, 
interpersonal  relationships,  and  work  or 
school. 

Statement  of  Issue:  Rehabilitation  is 
an  essential  component  of  care  for 
adults  with  severe  mental  illnesses.  In 
order  to  enhance  independent  living  as 
fully  as  possible,  rehabilitation  services 
need  to  include  appropriate  vocational 
rehabilitation,  which  may  include: 
assessment  of  potential  for  employment, 
training,  job  placement,  continuing 
support,  and  reasonable 
accommodations  at  the  work  site.  In 
addition  to  providing  remuneration  and 
social  contacts,  employment  may 
promote  improvements  in  self  esteem, 
independence,  community  integration, 
and  self-management  of  illness.  People 
with  psychiatric  disabilities  are  the 
second  largest  group  of  applicants  for 
vocational  rehabilitation  services  and 
have  the  lowest  rate  of  success.  Even 
with  high  client  motivation  and  the 
support  of  families,  rates  of  employment 
for  this  population  are  very  low,  ranging 
from  10  percent  to  25  percent. 

Special  attention  should  be  focused 
on  persons  from  ethnic  minority 
communities  who  are  over-represented 
in  the  adult  severe  mental  illness 
population.  With  involvement  of  these 
community  members  at  each  stage  of 
design,  implementation  and  evaluation, 
culturally  competent  interventions  can 
be  successful. 


Program  Goal:  This  demonstration 
program  addresses  a  priority  mental 
health  need:  competitive  employment  in 
integrated  settings  for  adults  with  severe 
mental  illnesses.  Competitive    . 
emplojTnent  is  defined  as  a  paid 
position  which  is  open  to  anyone  and 
pays  at  least  minimum  wages. 
Employment  may  include  positions  in  a 
mental  health  system  as  long  as  the 
positions  are  not  restricted  to  adults 
with  diagnoses  of  severe  mental 
illnesses.  On-site  and/or  off-site  long- 
term  supports  may  be  utilized.  Because 
there  is  a  need  for  systematically 
bringing  together  information 
concerning  employment  intervention 
programs,  CMHS  is  initiating  this 
program  to  determine  the  effectiveness 
of  inter\'entions.  Findings  concerning 
the  most  effective  approaches  and  the 
associated  direct  costs  are  needed  by 
policy  makers  and  program  planners. 

This  piogram  of  study  is  focussed  on 
emplojmient  interventions  which  will 
lead  to  competitive  employment.  The 
goal  of  the  intervention,  which  may 
include  vocational  training  and 
environmental  accommodations,  must 
be  competitive  employment  in 
mainstream  (not  sheltered)  work 
environments.  Outcome  measures  may 
include,  but  are  not  limited  to,  days  of 
paid  employment  within  a  specified 
time  interval,  level  of  social  and 
occupational  functioning,  and  consumer 
and  employer  satisfaction.-  Effective 
employment  interventions  are  an 
integral  part  of  a  community  support 
system  and.  therefore,  are  opected  to  be 
integrated  with  other  services  as 
appropriate. 

The  goals  of  this  program  eddn^ss  the 
themes  of  the  Secretary  of  HHS: 
fostering  independence  through 
empowering  people  served;  preventing 
future  problems;  and  improving  services 
to  customers  through  modem 
management  approaches. 

Demonstration  Site  applicants  will 
develop,  implement,  and  evaluate  an 
intervention  with  the  goal  of  improving 
competitive  employment.  This 
multisite^  cooj)erative  agreement  will 
also  develop  a  common  study  protocol. . 
After  grantees  are  selected  for  funding, 
grantees  and  CMHS  staff  will  identify 
issues  and  study  questions  which  can  be 
examined  by  utilizing  the  data  elements 
in  common  across  the  Demonstration 
Sites.  The  utilization  of  agreed-upon 
measures  which  are  in  common  across 


'  Tnchnictti  assistance,  provided  upon  request, 
will  include  a  review  of  instrumenu  prepared  by 
Cook.  J..  Bond.  G..  Hpffschmidt.  S..  et  ul..  As<^$ing 
Vocational  Performanct  Among  PtTtons  with 
Severe  Mental  Illness,  published  by  Thresholds 
National  RitMarch  and  Training  Center,  f^hirago.  IL: 
I'M? 


Demonstration  Sites  provides  the 
opportunity  to  compare  intervention 
effects  for  different  populations  in 
different  geographic  locations,  thereby 
enhancing  the  generalizability  of  results, 
and  allows  for  statistical  analyses  that 
assess  the  effects  of  multiple  factors  on 
emplojTnent  status  outcomes. 

Prop^ss  in  emplojment  is  often 
characterized  by  episodes  of  productive 
employment  followed  by 
unemployment.  Therefore,  a  long-term 
perspective  is  needed  to  appropriately 
assess  outcomes  of  an  intervention. 
Successful  applicants  for  this  program 
of  study  will  include  data  collection 
over  a  period  of  at  least  2  years,  and  a 
longer  time  interval  for  data  collection 
is  encouraged. 

The  primary  goal  of  this  RFA  is  the 
determination  of  the  effectiveness  of 
interventions.  However,  information  on 
costs  will  be  valuable  in  informing 
policy  decisions  for  resource 
allocations.  Effectiveness  is  defined  as 
the  improvement  of  positive  outcomes 
and  the  reduction  of  adverse  outcomes, 
regardless  of  costs.  An  important 
component  in  studying  the  value  of  an 
intervention  is  the  determination  of  the 
costs  of  the  intervention.  Because  this  is 
an  initial  exploration  of  costs,  the  forus 
will  be  limited  to  actual  direct 
expenditures  for  employment 
intervention  programs  and  employment 
site  activities.  Costs  imiquo  to  the 
evaluation  component  will  not  be 
included  in  the  analyses.  Cost 
information  from  this  demonstration 
program  may  provide  the  basis  for 
future  studies  of  cost  effectiveness  that 
would  likely  be  expanded  to  incorporate 
financial  costs,  indirect  costs,  and  lost- 
opportunity  costs. 

Structure  and  Phases  of  the  MuhiSite 
Progmm:  The  study  will  involve  the 
cooperation  of  persormel  &x)m  (1)  a 
Coordinating  Center,  (2)  the 
Demonstration  Sites,  and  (3)  the  CMHS 
staff. 

Awards  will  be  made  for  a  project 
peri(xl  of  up  to  5  years.  For  planning 
and  budgeting  piu-poses,  the  study  can 
be  envisioned  as  proceeding  in  the 
following  three  phases. 
Phase  I:  Development  of  a  collaborative 
study  plan  (common  protocol); 
development,  refinement,  and  pilot 
testing  of  common  methodological 
procedures  and  instruments 
(baseline  and  outcome);  training  in 
the  common  field  procedures; 
examination  of  validity  of  proposed 
instruments  and  development  of  a 
centralized  database  and 
coordinating  structure,  intervention 
start  up  (months  1-6); 
Phase  II:  Full  implementation  of  service 
programs,  identification  and 


enrollment  of  clients;  ongoing  data 
collection  and  evaluation  activities: 
interim  data  analyses  (months  fy- 
30); 
Phase  III:  Phase-down  of  intervention 
programs;  end  enrollment  of  clients 
in  the  study;  complete  follow-up 
data  collection  for  enrolled  clients: 
conduct  data  analyses  and  produce 
repKjrts  and  pubUcations  (months 
30-60). 

Role  of  Demonstration  Sites:  Each 
Demonstration  Site  grantee,  in 
collaboration  with  the  Federal  staff  and 
the  Coordinating  Center,  will  have 
responsibility  at  their  own  site  for 
service  program  planning  and 
implementation,  client  enrollment  and 
follow  up,  data  collection,  preliminarv 
and  final  data  analysis  and 
interpretation,  quality  control,  and 
preparation  of  reports  and  publications 
In  addition,  each  Demonstration  Site 
grantee  will  participate  in  the 
development  and  activities  of  the 
common  protocol  including  providing 
data  to  the  Coordinating  Center. 

Role  of  the  Coordinating  Center:  For 
the  common  protocol  which  will  be 
developed  in  the  planning  phase,  the 
Coordinating  Center  will  provide  overall 
study  coordination,  including  data 
management  and  analysis,  training  in 
common  procediu^s,  distribution  of 
common  materials  to  all  study  sites, 
monitoring  of  data  quality  and  analv&is 
of  cost  data  collected  by  the 
Demonstration  Sites.  The  Coordinating 
Center  wll  also  coordinate  the  pilot 
testing  of  the  common  core  instruments, 
as  agreed  upon  in  the  planning  phase. 
CMHS  staff  vriW  work  with  and  monitor 
the  Coordinating  Center.  The 
Coordinating  Center  will  develop  and 
maintain  a  common  data  repository, 
containing  those  data  elements  collertexl 
by  each  Demonstration  Site  which  will 
be  used  in  the  common  protocol. 

Role  of  C\tHS  Staff  CMHS  staff  \>ill 
be  active  participants  in  all  aspects  of 
the  cooperative  agreements  and  will 
serve  as  collaborators  with  projcti 
directors  from  the  Demonstration  Sites 
and  the  Coordinating  Center.  CMHS 
staff  have  overall  responsibility  for 
monitoring  the  conduct  and  progress  of 
this  program  and  will  make 
recommendations  regarding 
continuance  of  the  program.  CMHS  straff 
will  provide  substantial  input,  in 
collaboration  with  the  grantees,  both  in 
the  planning  and  conduct  of  this 
program. 

Role  of  the  Steering  Committee:  The 
Steering  Committee  will  be  composed  of 
the  project  director  of  the  Coordinating 
Center,  the  project  directors  from  each 
of  the  Demonstration  Sites,  and  CMHS 
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staff.  In  addition,  tor  Demonstration 
Sites  where  the  State  mental  health 
authority  is  not  the  direct  applicant,  the 
State  mental  health  authority  will  be 
invited  to  be  a  participant  as  a  voting 
member  of  the  committee. 

All  participating  grantees  will  agree  to 
abide  by  the  common  protocol  study 
design  and  policy  recommendations 
developed  by  the  Steering  Ck)mmittee 
and  any  required  CMHS  approvals  set 
forth  in  the  terms  and  conditions  of  this 
cooperative  agreement. 

Eligibility:  Eligible  applicants  include 
States,  political  subdivisions  of  states 
and  nonprofit  private  agencies. 
Therefore,  State  mental  health 
authorities,  as  well  as  one  or  more  of 
public  organizations  in  a  State,  such  as 
units  of  State  and  local  governments, 
and  nonprofit  organizations  such  as 
commimity-based  organizations, 
universities,  colleges  and  hospitals  may 
be  direct  applicants. 

Entities  may  apply  for  either  and/or 
both  types  of  awards  (Demonstration 
Site  and/or  Coordination  Center). 

Availability  of  Funds:  It  is  estimated 
that  approximately  $2.3  million  will  be 
available  to  support  approximately  four 
to  five  awards  to  Demonstration  Sites 
and  a  Coordinating  Center  under  this 
RFA  in  FY  95.  For  each  of  the  5  years, 
an  average  of  approximately  $300,000 
per  year  will  be  available  for  the 
Coordinating  Center  and  an  average  of 
$400,000  to  $500,000  for  each  of  the 
Demonstration  Sites  for  each  year.  It  is 
anticipated  that  in  years  one  and  five. 
funding  of  the  Coordinating  Center  will 
be  higher  than  in  years  two  through 
four.  Funding  for  Demonstration  Sites 
will  be  lower  in  years  one  and  five,  and 
higher  in  years  two  through  four.  Actual 
funding  levels  will  depend  upon  the 
availability  of  appropriated  funds. 

(Note:  CMHS  is  required  by  the  Public 
Health  Service  Act  to  make  available  15 
percent  of  the  funds  appropriated  under 
Section  520A  for  projects  in  rural  areas.) 

Period  of  Support:  Support  may  be 
requested  for  a  period  of  up  to  5  years. 
Annual  awards  will  be  made  subject  to 
continued  availability  of  fimds  and 
progress  achieved. 

Applications  Receipt  Date  and  Review 
Schedule:  The  schedule  for  receipt  and 
review  of  applications  under  this 
announcement  is  as  foUowsi^ 


Receipt 
date 

IRG  re- 
view 

Council 
review 

Earliest 
start  date 

Jan.  10. 
1995. 

March 
1995. 

May 
1995. 

June 
1995. 

Consequences  of  Late  Submission: 
Applications  received  after  the  above 
receipt  date  will  not  be  accepted  and 


will  be  returned  to  the  applicant 
without  review. 

The  DRG  system  requires  that 
applications  must  be  received  by  the 
published  application  receipt  dat8(s). 
However,  an  application  received  after 
the  deadline  may  be  acceptable  if  it 
carries  a  legible  proof-of-mailing  date 
assigned  by  the  carrier  and  the  proof-of- 
mailing  date  is  not  later  than  one  week 
prior  to  the  deadline  date.  Private 
metered  postmarks  are  not  accepted  as 
proof  of  timely  mailing.  If  the  receipt 
date  falls  on  a  weekend,  it  will  be 
extended  to  the  following  Monday;  if 
the  date  falls  on  a  national  holiday,  it 
will  be  extended  to  the  following  work 
day. 

Part  III — Special  Requirements,  Review/ 
Award  Criteria  and  Contacts  for 
Additional  Information 

Letter  of  Intent:  Organizations 
planning  to  .submit  an  application  in 
response  to  this  announcement  are 
requested  to  submit  a  letter  of  intent  at 
least  30  days  prior  to  the  receipt  date. 
Such  notification  is  used  by  the  Center 
for  Mental  Health  Services  for  purposes 
of  review  and  program  planning.  This 
letter  is  voluntary  and  does  not  obligate 
the  person/organization  to  submit  an 
application.  In  addition,  the  letter 
should  be  no  longer  than  one  page  and 
should  succinctly  indicate: 

— The  number  and  title  of  the  RFA. 
— The  name  of  the  potential  applicant 

organization,  city  and  state. 
— The  name  and  affiliation  of  the 

proposed  project  director,  i.e..  the 
individual  who  will  be  assigned  to 
coordinate  the  development  and 
conduct  of  the  project. 
— The  overall  scope  of  the  proposed 
project,  including  a  brief 
description  of  the  likely  goals  and 
objectives. 
Letters  of  intent  should  be  directed  to: 
Barbara  Silver,  PhD,  Acting  Director. 
Office  of  E.xtramural  Policy  and  Review, 
Center  for  Mental  Health  Services,  5600 
Fishers  Lane,  Room  18C-07,  Rockville. 
Maryland  20857,  Attn:  RF A/Letter  of 
Intent. 

Coordination  with  Other  Federal/Non- 
Federal  Programs:  Applicants  seeking 
support  under  this  announcement  are 
encouraged  to  coordinate  with  other 
programs.  Program  coordination  helps 
to  better  serve  the  multiple  needs  of  the 
patient/client  population,  maximize  the 
impact  of  available  resources,  and 
eliminate  duplication  of  services. 
Applicants  should  identify  the 
coordinating  organizations  by  name  and 
address  and  describe  the  process  to  be 
used  for  coordinating  efforts.  Letters  of 
commitment  specifying  the  kind(s)  and 


level  of  support  from  organizations 
(both  Federal  and  non-Federal)  which 
have  agreed  to  work  with  the  applicant 
must  be  attached  to  this  application. 
CMHS  will  consider  an  applicant's 
proposed  coordination  with  other 
Federal/non-Federal  programs  in  its 
award  decision-making  process.  (Please 
see  Award  Criteria  section.)  A  list  of 
Federal  programs  that  applicants  may 
coordinate  with  is  included  in  the 
Application  kit. 

Single  State  Agency  Coordination: 
Coordination  with  the  Single  State 
Agency  (SSA)  for  mental  health  is 
encouraged  to  ensure  communication, 
reduce  duplication,  and  facilitate 
continuity.  Therefore'^pplicants  who 
are  not  State  mental  health  authorities 
must  include  a  copy  of  a.  letter  sent  to 
the  SSA  briefly  describing  the  grant 
application.  A  list  of  SSAs  can  be  found 
in  the  grant  application  kit.  If  the  target 
population  falls  within  the  jurisdiction 
of  more  than  one  State,  all 
representative  SSAs  should  be  involved. 

Intergovernmental  Review  (E.  O. 
12372):  Applications  submitted  in 
response  to  this  announcement  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372. 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  federally 
recognized  Indian  Tribal  Authorities) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  themto  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State 
process.  For  proposed  projects  serving  ~ 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  A  current  listing  of 
SPOCs  is  included  in  the  application    . 
kit.  The  SPOC  should  send  any  State . 
process  recommendations  to  the 
following  address:  Barbara  Silver.  PhD. 
Acting  Director,  Office  of  Extramural 
Policy  and  Review,  Center  for  Mental 
Health  Services.  5600  Fishers  Lane, 
Room  18C-07,  Rockville,  MD  20857. 
Attn;  SPOC. 

The  due  date  for  State  process 
recommendations  is  no  later  than  60 
days  after  the  deadline  date  for  the 
receipt  of  applications.  The  Center  for 
Mental  Health  Ser\'ices  does  not 
guarantee  to  accommodate  or  explain 
SPOC  comments  that  are  received  after 
the  60-day  cut-off. 

Public  Health  System  Reporting 
Requirements:  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 


Promoting  Monuse  of  Tobacco: 
Studies  have  clearly  established  that  the 
use  of  tobacco  products  increases 
mortality  and  morbidity,  not  only  for 
the  primary  users  of  these  products  but 
for  those  in  close  proximity  to  the  user. 
Statistics  published  by  the  National 
Cancer  Institute  indicate  that  cigarette 
smoking  and  chewing  of  tobacco  are 
responsible  for  as  many  as  1.500  deaths 
per  day  in  the  United  States.  Recent 
studies  conducted  by  the  Environmental 
Protection  Agency  indicate  that 
prolonged  exposure  to  second-hand 
smoke  significantly  increases  the 
probability  of  developing  heart  and  lung 
disease. 

Consistent  with  its  mission  to  protect 
and  advance  the  physical  and  mental 
health  of  the  American  people,  it  is  the 
policy  of  PHS  to  strongly  encourage  all 
recipients  of  the  PHS  grants  to  provide 
a  smoke-free  work  place  and  promote 
the  nonuse  of  tobacco  products.  It  is 
also  the  policy  of  PHS  to  encourage 
those  recipients  which  already  have  a 
smoke-free  work  place  and  promote  the 
nonuse  of  tobacco  products  to  continue 
such  practices.  Particular  attention 
should  be  given  to  avoiding  exposure  to 
secondary  smoke  by  pregnant  women 
and  children.  AddiU'onally,  CMHS 
strongly  encourages  all  cooperative 
.agreement  applicants  to  implement 
policies  and  activities  that  promote  the 
nonuse  of  tobacco  products  by  clients/ 
patients  as  a  goal  of  treatment. 

Application.  Procedures:  Completely 
separate  applications  must  be  submitted 
for  Demonstration  Sites  and  for  the 
Coordinating  Center. 

All  applicants  must  use  application 
form  PHS  5161-1  (Rev.  7/92),  which 
contains  Standard  Form  424  (face  page). 
Grant  application  kits  (including  form 
PHS  5161-1  with  Standard  Form  424,  _ 
complete  application  procedures,  and 
accompanying  guidance  materials  for 
the  narrative  approved  under  0MB  No. 
0937-0189)  may  be  obtained  from; 
Community  Support  Program,  Center  for 
Mental  Health  Services,  5600  Fishers 
Lane,  Room  llC-22,  Rockville.  MD 
20857,  301/443-3653.  -  ' 

.  Applicants  must  submit:  (1)  an 
original  copy  signed  by  the  authorized 
official  of  tie  applicant  organization, 
with  the  appn  piiate  appendices;  and 
(2)  two  additional,  legible  copies  of  the 
application  and  all  appendices  to  the 
Division  of  Research  Grants,  NIH. 
Center  for  Mental  Health  Services 
Programs,  Division  of  Research  Grants, 
NIH,  Westwood  Building,  Room  240. 
5333  Westbard  Avenue,  Bethesda, 
Maryland  20892*. 


*If  an  overnight  carrier  or  express  mail  is  used, 
the  Zip  Code  is  20816. 


Review  Process:  Applications 
submitted  in  response  to  this  RFA  will 
be  reviewed  for  technical  merit  in 
accordjuice  with  established  PHS/ 
SAMHSA  peer  review  procedures  for 
grants. 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRG)  composed 
primarily  of  non-Federal  experts. 
Notification  of  the  IRG's 
recommendation  v^ill  be  sent  to  the 
applicant  upon  completion  of  the  initial 
review.  In  addition,  the  IRG 
recommendations  on  technical  merit  of 
applications  will  undergo  a  second  level 
of  review  by  the  appropriate  advisory 
council  whose  review  may  be  based  on 
policy  considerations  as  well  as 
technical  merit.  Applications  may  be 
considered  for  funding  only  if  the 
advisory  council  concurs  with  the  IRG's 
recommendation  for  approval. 

Review  Criteria  for  Demonstration 
Site  Apphcations:  The  points  noted  in. 
the  parentheses  for  each  criterion 
indicate  the  maximum  nimiber  of  points 
the  reviewers  may  assign  to  that 
criterion.  These  points  will  be  used  to 
calculate  a  raw  score  for  each 
application.  The  raw  score  will  be 
converted  to  the  official  priority  score. 

Significance  of  the  Project  (30) 

•  Potential  significance  of  the 
proposed  project  for  increasing  the 
knowledge  of  effective  employment 
interventions,  including  original 
approaches  and  docujnenting  the 
effectiveness  of  established  approaches. 

•  Appropriateness  of  the  applicant's 
proposed  project  to  the  goals  of  this 
armouncement. 

•  Consistency  of  the  proposed  project 
relative  to  the  knowledge  base  of 
evaluating  employment  interventions. 

Adequacy  and  Appropriateness  of 
Project  Plans  (20)' 

•  In  terms  of  the  apphcant's  stated  ■ 
.goals  and  objectives. 

•  In  terms  of  the  project  management 
plan,  implementation  plan,  and 
proposed  staffing  and  resources. 

•  In  terms  of  cultural  competency  for 
all  aspects  of  project  plans,  addressing 
factors  such  as  gender,  age,  ethnicity, 
and  other  relevant  characteristics. 

Adequacy  and  Appropriateness  of 
Evaluation  Plans  (35) 

•  In  terins  of  the  adequacy  to 
determine  the  effectiveness  of  the 
intervention,  including  overall 
effectiveness,  relative  effectiveness  of 
components,  and  cost  effectiveness. 

•  In  terms  of  the  applicairt's  stated 
goals  and  objectives. 


•  In  terms  of  the  proposed  staffing 
and  resources,  project  management 
plan,  and  implementation  plan. 

•  In  terms  of  cultural  competency  for 
all  aspects  of  evaluation  plans, 
addressing  factors  such  as  gender,  age. 
ethnicity,  and  other  relevant 
characteristics. 

•  Appropriatenessof  Staffing,  Project 
Organization,  and  Resources  (15) 

•  Qualifications  and  experience  of  the 
project  director  and  other  key 
personnel,  including  representation  of 
appropriate  cultural  groups  in  staff. 

•  Adequacy  of  available  resources 
(e.g.,  facilities,  equipment). 

•  Capability  and  experience  of  the 
applicant  organization  with  multisite 
projects. 

•  Adequacy  of  support  for  the  project 
from  other  relevant  organizations. 

•  Appropriateness  of  the  proposed 
budget  for  each  of  the  requested  years 
(the  IRG  may  recommend  either 
increases  or  decreases  in  the  budget 
based  on  their  review  of  the  application 
or  on  the  adequacy  of  the  budget 
justification). 

Review  Criteria  for  Coordinating  Center 
Applications: 

Significance  of  the  Project  (20) 

•  Understanding  the  issues  and 
advantages  in  using  a  multisite 
approach  in  the  development  of  the 
common  protocol,  including  the 
logistics  of  convening  program 
meetings. 

•  Adequacy  of  plans  for  enhancing 
cooperation,  and  preventing  or 
ameliorating  problems  in  cooperation 
among  grantees. 

Adequacy  and  Appropriateness  of 
Evaluation  Plans  (40) 

•  In  terms  of  dpvelopment  of  the 
common  protocol,  training,  an    - 
appropriate  data  base  structure,  security 
measures  and  procedures  for 
safeguarding  of  data. 

•  In  terms  of  data  analysis  based  on 
the  common  protocoL 

•  In  terms  of  potential  evaluation 
concerns  unique  to  this  population  and 
this  type  of  program. 

Appropriateness  of  Staffing,  Project 
Organization,  and  Resources  (40) 

•  Qualifications  and  experience  of  the 
proposed  staff  in  similar  multisite 
efforts. 

•  Adequacy  of  the  existing  and 
proposed  facilities  and  resources. 

•  Appropriateness  of  proposed 
budget  for  each  of  the  requested  years. 

Award  Criteria:  Applications 
recommended  for  approval  by  the  Initial 
Review  Group  and  the  CMHS  Advisory 
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Council  will  be  considered  for  funding 
on  the  basis  of  their  overall  technical 
merit  as  detennined  through  the  review 
process.  Other  award  considerations 
may  include: 

•  Availability  of  funds. 

•  Coordination  with  other  Federal/ 
non-Federal  programs. 

•  For  Demonstration  Sites, 
complementarity  of  designs  and 
interventions,  including  factors  such  as 
ethnic  groupjs,  geographic  area, 
socioeconomic  status,  mental  illness 
diagnosis. 

In  accordance  520A  of  the  Public 
Health  Service  Act,  no  more  than  10 
perc"fent  of  a  grant  may  be  expended  for 
administrative  expenses. 
CONTACTS  FOR  AOOmONAL  INFORMATION: 
Questions  concerning  program  issues 
may  be  directed  to:  Martha  Ann  Carey, 
PhD,  RN,  Community  Support  Program. 
Center  for  Mental  Health  Services,  5600 
Fishers  Lane,  room  llC-22,  Rockville. 
MD  20857.  (301)  443-3653. 

Questions  regarding  grants 
management  issues  may  be  directed  to: 
Ms.  Carole  Edison,  Grants  Management 
Office,  Center  for  Mental  Health 
Services,  5600  Fishers  Lane,  room  ISC- 
OS.  Rockville,  Maryland  20857,  (301) 
443-4456. 

Dated:  August  24. 1994. 
Richard  Kopanda. 
Acting  Executive  Officer.  SAMHSA. 
(FR  Doc.  94-21290  Filed  ft-29-94;  8;45  am] 
BILUNO  CODE  4ie2-20-P 


DEPARTMENT  OF  THE  INTERK>R 

Performance  Review  Board 
Appointments 

agency;  Department  of  the  Interior. 
ACTION:  Notice  of  Performance  Review 
Board  Appointments. 

SUMMARY:  This  notice  provides  a  revised 
listing  of  the  names  of  individuals  who 
have  been  appointed  to  serve  as 
members  of  the  Department  of  the 
Interior  Performance  Review  Board.  The 
publication  of  these  appointments  is 
required  by  Section  405(a)  of  the  Civil 
Ser\'ice  Reform  Act  of  1978  (PL.  95- 
454,  5  U.S.C  4314(C)(4). 
DATES:  These  appointments  are  effective 
August  30,  1994. 

FOR  FURTHER  INFORMATION  CONTACT; 
Woodrow  W.  Hopper,  Jr.,  Director  of 
Personnel,  Office  of  the  Secretary, 
Department  of  the  Interior,  1849  C 
Street.  NW.,  Washington,  DC  20240, 
Telephone  Number:  (202)  208-6761. 

SES  Performance  Review  Board — 1994 
Man,-  Ann  Lawier,  Chair,  Office  of  Budget 


(Career  Appointee) 


Carol  Bacon.  Bureau  of  Indian  AHiairs  (Career 

Apjjcintee) 
)oseph  E.  Doddridge.  Office  of  the  Assistant 

Secretary  for  Fbh  and  Wildlife  and  Parks 

(Career  Appointee) 
Gayle  F.  Gordon,  Office  of  Information 

Resources  Managenient  (Career  Appointee) 

B.J.  Griffin.  National  Park  Service  (Career 

Appointee) 
Debra  S.  Knopman.  Office  of  the  Assistant 

Secretary  for  Water  and  Science  (Noncareer 

Appointee) 
Carmen  A.  Maynii,  Bureau  of  Reclamation 

(Career  Appointee) 
Denise  P.  Meridith,  Bureau  of  Land 

Management  (Career  Appointee) 
Lucy  R.  Querques,  Minerals  Management 

Service  (Career  Appointee) 
J.  Lynn  Smith.  U.S.  Geological  Survey  (Career 

Appointee) 

Dated:  August  25. 1994. 
James  E.  Reed. 

Chief,  Division  of  Staffing,  Classification'and 
Executive  Resources  Management.  Office  of 
Personnel 
[FR  Doc,  94-21347  Filed  8-29-94;  8:45  ami 

BILUNQ  CODE  43tO-1<Mlfl 


Bureau  of  Land  Management 

IAK-964-4230-05;  F-191 54^98] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971.  43 
use.  1601. 1613(e).  will  be  issued  to 
N.\NA  Regional  Corporation,  Inc.  for 
approximately  17.193  acres.  The  lands 
involved  are  in  the  vicinity  of  Deering, 
Alaska,  located  within  T.  7  N.,  R.  17  VV.. 
Kateel  River  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Arctic 
Sounder.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management.  222  West  Seventh 
Avenue,  #13.  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
Government  or  regional  corporation, 
shall  have  until  September  29.  1994  to 
File  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  v.'here  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 


E.  shall  be  deemed  to  have  waived  their 

rights. 

James  F.  Moore, 

Land  Law  Examiner,  Branch  ojNorthern 

Adjudication. 

(FR  Doc.  94-21343  Filed  8-29-94;  8:45  ami 

BILUNQ  CODE  4310-JA-* 

[CO-01 0-04-4333-02] 

Temporary  Travel  Restrictions  for  the 
Fly  Creek  Area  of  Colorado 

AGENCY:  Little  Snake  Resource  Area, 
Bureau  of  Land  Management,  DOI. 
ACTION:  Order  of  area,  road  and  trail  use 
restriction. 

SUMMARY:  This  order  closes  certain 
public  lands  to  motorized  vehicle  use  in 
the  Fly  Creek  planning  area  in  the  Little 
Snake  Resource  Area.  Craig  District, 
with  two  exceptions:  (1)  Snowmobiles 
and  (2)  motorized  vehicles  (excluding- 
All-Terrain  Vehicles  (ATVs]  and 
motorcycles)  on  the  designated  route 
adjacent  to  Fly  Creek.  This  order 
modifies  the  existing  Off-Highway 
Vehicle  (OHV)  use  "Open"  designation 
on  approximately  12.180  acres  of  public 
land  in  this  area.  This  order  is  issued 
under  the  authority  of  43  Code  of 
Federal  Regulations  (CFR)  8364.1  and 
43  CFR  8341 .2(a)  as  a  temporar>' 
measure  while  the  off-highway  vehicle 
(OHV)  management  portion  of  the  Little 
Snake  Resource  Area.  Resource 
Management  Plan  is  reviewed  and 
modified  as  needed  to  address  public 
issues,  concerns  and  needs,  as  well  as 
resource  uses,  development,  impacts 
and  protection. 

All  motorized  vehicle  use.  with  the 
exception  of  snowmobiles,  will  be 
limited  to  the  designated  route  along  Fly 
Creek  on  ELM  public  lands.  In  addition, 
the  operation  of  ATVs.  motorcylces  and 
similar  types  of  vehicles  will  be 
prohibited  on  the  designated  route. 
Authorized  motor  vehicle  access  on  the 
designated  route  will  terminate  on  BLM 
public  land,  approximately  2.5  miles 
south  of  Routt  County  Road  #129.  in  T. 
12  N..  R.  88  W..  Section  30.  SV:SV2. 
Motorized  vehicle  use  by  the  public  will 
not  be  allowed  on  the  designated  route 
until  construction  and  mitigation  is 
adequate  to  accommodate  this  use. 

The  route  and  terminus  will  be 
marked  with  appropriate  signing.  The 
restrictions  apply  to  all  users  except 
those  listed  as  exempt  under 
supplementary  information  herevvithin. 

Tnis  order  affects  public  lands  in 
Moffat  County  thus  described: 

T  11  N..  R.  87  W  ,  6th  PM,  Routt  County, 
Colorado 
Section  6.  lots  10-14,  SV^NE'A, 
SE'ANVV'/4.  NEV4SW'A. 


Section  7,  lots  5  and  6. 
T.  11  N.,  R.  88  W.,  6th  PM.  Routt  County, 
Colorado 
Section  1,  lots  5-8,  SV;iNV2,  SV2 
Section  2,  lots  5-8,  SVaNEV*,  SE'ANW'A, 

SEV4SWV4.  SE'A 
Section  3,  lots  5-7,  SWV4NEV4,  SE'ANE'/h 
Section  4,  lots  5-8,  S'^NVz,  SVz 
Section  5,  lots  5-7,  SViNE'A,  SE'/tNWV*. 

NE'ASW'A,  SV2BWV4,  SEV4 ' 
Section  6,  lots  11-13 
T.  11  N..  R.  89  W.,  6th  PM,  Moffat  County.  - 
Colorado 
Section  1,  lots  17-19 
Section  11,  lots  1,  2,  7.  8,  9,  la  and  16. 
Section  12,  lots  1-16-'.   ,    . 
Section  13,  lots  2 — 5    '-  "         "■• 

T.  12  N.,  R.  88  W.,  6th  PM.  Moffat  County, 
Colorado 
Section  19,  lots  6.  7,  8-,  9,  10,  and  15 
Section  20.  SEV4SEV4 
Section  23-,  SEV4SWV4  - 
Section  26,  WVz,  NV2SEV4.  SW'/hSE'A 
Section  27,  NVz,  EVzSW'A,  SE'A 
Section  28,  SVzNVz,  SW'A  '     - 

Section  29,  NW'ANfi'A,  SVzNE'A,  NW'A. 

SV2 
Section  30,  lots  5-16,  EV» 
T.  12  N.,  R.  88W.,  6th  PM,  Moffat  County,-  - 
Colorado  . 
Section  31,  lots  5-15,  NEV«.  NVzSE'A 
Section  32.  N'/i,  NV2SVVV4,  SE'ASW'A,  SE'A 
Section  33.  NW'A,  \VV2SWV4 
Section  34 
Section  35         - 

T.  12  N  ,  R.  89W..  6th  PM,  .Moffat  County.  ' 
Colorado 
Section  24,  S'/zNE'A,  SE'ANVV'A.SE'A 

EFFECTIVE  DATES:  This  restriction  order 
shall  be  effective  September  6,  1994, 
and  shall  remain  in  effect  until 
rescinded  or  modified  by  the 
Authorized  Officer. 

SUPPLEMENTARY  INFORMATION:  Current 
OHV  use  designations  for  public  lands 
in  the  area,  established  in  the  Little 
Snake  Resource  Area  Resource 
Management  Plan,  1989,  allow 
motorized  vehicle  use  on  and  off  the 
roads  and  trails  year  round.  State  and 
local  agencies  and  neighboring 
landowners  expressed  concerns  that  the 
new  Colorado  Division  of  Wildlife's 
Grieve  Conservation  Easement  would 
open  the  Fly  Creek  area  to  motorized 
traffic  (consistent  with  the  current  RMP 
travel  management  designation)  and 
cause  unacceptable  impacts  to  natural 
resources,  especially  wildlife  and  soils. 

The  affected  public  lands  include 
identified  soil  erosion  hazard  and 
important  high  quality  big  game  habitat. 
The  public  lands  are  neighbored  by 
private  lands  and  in  many  places  the 
boundaries  are  not  marked  or  otherwise 
identified,  thus  creating  potential 
trespass  situations.  The  eirea  also 
contains  several  grazing  allotments 
which  at  times  require  motorized 
vehicle  access  by  the  permittee  for 
maintenance  of  range  facilities. 
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Given  due  consideration  of  the 
concerns  expressed  by  the  public  and 
the  potential  impacts  of  unrestricted 
motorized  vehicle  use,  a  modification  of 
existing  OHV  use  designations  is 
necessary  to  adequately  protect  natural 
resources  on  public  land,  minimize 
conflicts  with  other  uses,  prevent 
trespass  problems,  and  ensure  public 
safety  until  the  off-highway  vehicle 
management  portion  of  the  little  Snake 
Resoiuce  Area  Resource  Management 
Plan  is  reviewed  and  if  necessary 
modified.  Provisions  vyill  be  made  to 
allow  for  necessary  motorized  travel  on 
the  public  lands  for  administrative 
purposes  and  to  facilitate  non-motorized 
public  access,  snowmobiles  and  travel 
on  designated  routes  on  public  lands  in 
the  Fly  Creek  area. 

^   Public  information,  including  detailed 
maps  of  the  restricted  area,  roads  and 
trails  will  be  posted  at  the  access  sites 
and  available  in  the  Resource  Area 
Office  and  District  Office  at  the 
addresses  shown  below. 

Persons  who  are  exempt  from  the 
restrictions  contained  in  this  notice 
include: 

1.  Any  Federal,  State,  or  local  officers 
engaged  in  fire,  emergency  and  law 
enforcement  activities. 
-2.  BLM  employees  engaged  in  official 
"duties. 

3.  Persons  or  agencies  holding  a  valid 
permit  or  right-of-way  on  or  across  the 
restricted  pubfic  land  for  access  to 
private  land,  for  purposes  related  to  the 
access  of  private  land  on  said  easement 
only. 

4.  Persons  or  agencies  holding  a 
special  use  permit  or  right-of-way 
accessing  public  lands  for  purposes 
con.sistent  with  the  permit. 

5.  Grazing  permittees  authorized 
during  the  permitted  grazing  season  for 
grazing  related  purposes  provided  such 
motorized  use  is  limited  to  existing 
roads  and  trails  and  subject  to  anv 
additional  conditions  in  the  grazing 
permit.  Any  motorized  use  before  or 
after  the  permitted  grazing  season 
necessary  for  maintenance  and 
operation  of  range  facilities  shall  require 
advance  approval  by  the  authorized 
officer  specifically  authorizing  such  use 
and  subject  to  whatever  restrictions  are 
deemed  necessary. 

PENALTIES:  Violations  of  this  restriction 
order  are  punishable  by  fines  not  to 
exceed  $1,000  and/or  imprisonment  not 
to  exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Husband,  Area  Manager,  Little  .Snake 
Resource  Area,  1280  Industrial 
Avenue,  Craig,  Colorado  81625,  (303) 
824^441. 
Bob  Schneider,  Acting  District  Manager, 
Craig  District  office,  455  Emerson 


Street,  Craig,  Colorado  81625.  (303) 
824-8261. 

Dated:  August  23, 1994. 
Robert  W.  Schneider, 

Acting  District  Manager. 

|FR  Doc.  94-21360  Filed  8-29-94;  8  45  am| 

BILUNG  CODE  4310-6B-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  20,  1994.  Pursuant  to  §60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  September  14, 
1994. 
Antoinette  J.  Lee, 

Acting  Chief  of  Registration.  Sationol 
Register. 

DISTRICT  OF  COLUMBIA 

District  of  Columbia  State  Equivalent 

Mulktt  Row-houses,  2517,  2519  and  2525 
Pennsylvania  Ave.,  NW.,  Washington. 
94001149 

FLORIDA 

Marion  County 

Feesenden  Academy  Historic  District.  Old. 
4200  \W.  90th  St.,  Ocala.  94001141 

MARYLANfD 

Prince  George's  County 

Ashland.  16109  .Marlboro  Pike.  Cpper 
Marlboro.  94001155. 

Worcester  County 

Smith.  Gov.  John  Walter,  House.  104  S. 
Church  St.,  Snow  Hill,  94001146 

MISSOURI 

St.  Charles  County 

Harold — Knoernschild  Farmstead  Historic 

District  I.Augusta  MPS).  199  Jackson  St.. 

.Augusta,  94001145 
.\tt.  Pleasant  Winery  Historic  District 

(Augusta  MPS).  5634  High  St..  AuguSla. 

94001144 
Sehrt.  August.  House  (Augusta  .MPS).  275 

Webster  St.,  Augusta,  94001143 
Walnut  Street  Historic  District  (Augusta 

MPS).  Walnut  and  S  side  of  Locust  Sts. 

between  Jackson  and  Lower  Sts.,  Augu.sla. 

94001142 

NEVADA 
Washoe  County 
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Fleischmann  Atmospherium  Planetarium.  N. 
Virginia  St..  University  of  Nevada,  Reno, 
94001148 

NEW  JERSEY 

Cape  May  County 

Falkinburg.  Joseph,  House,  922  Delsea  Dr., 
Dennis  Township.  South  Dennis,  94001153 

NEW  YORK 

New  York  County 

City  and  Suburban  Homes  Company's  York 
Avenue  Estate  and  Shively  Sanitary 
Tenements  Historic  District,  Roughly 
bounded  by  York  Ave..  E.  Seventy-seventh 
St..  Franklin  D.  Roosevelt  Dr..  and  E. 
Sevsnty-ninth  St.,  New  York.  86003823 

RHODE  LSLAND 

Providence  County 

Allen.  Zachariah.  House.  1093  Smith  St , 
Providence.  94001152 

UTAH 

Weber  County 

Lower  25th  Street  Historic  District  (Boundary 
Increase  U),  2522  Wall  Ave.,  Ogden, 
94001151 

WISCONSIN 

Walworth  County 

Bell.  John  and  Margaivt.  House,  554  Spring 
Prairie  Rd..  Spring  Prairie.  94C01154 

Black  Point.  580  S.  Lake  Shore  Dr.  (Pier  5S0), 
Linn.  94001147 

|FR  Doc.  94-21378  Filed  8-29-94:  8:45  a^l^ 

8ILUNG  CODE  43t«-7D-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  A&-392X] 

Arkansas  Midland  Railroad  Company, 
Inc. — Abandonment  Exennption — in 
Pulaski,  Lonoke,  and  Prairie  Counties, 
AR 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

summary:  Pursuant  to  49  U.S.C.  10505. 
the  Commission  exempts  Arkansas 
Midland  Railroad  Company.  Inc. 
(AMRR).  from  the  prior  approval 
requirements  of  49  U.S.C.  10903-10904 
to  permit  AMRR  to  abandon  a  portion 
of  its  Carlisle  Branch  between  MP 
123.80.  near  Galloway,  AR,  and  MP 
102.28.  at  Carlisle,  AR,  a  distance  of 
approximately  21.52  miles.  The 
exemption  will  be  subject  to  salvage  and 
standard  labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  29. 1994.  Formal  expressions^ 


of  intent  to  file  an  offer '  of  financial 
assistance  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  September  9,  1994. 
Petitions  to  stay  must  be  filed  by 
September  14.  1994.  Requests  for  a 
public  use  condition  in  conformity  with 
49  CFR  1152.28(a)(2)  must  be  filed  by 
September  19,  1994.  Petitions  to  reopen 
must  be  filed  by  September  26, 1994. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-392X  to:  (1)  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  D.C.  20423;  and  (2) 
AMRR's  representative.  Robert  L. 
Calhoun,  Sullivan  &  Worcester,  1025 
Connecticut  .\\e-..  NW.  #1000. 
Washingto!:.  LC  20036. 
FOR  FURTHER  INFORMATION  CONTACT:     . 
Beryl  Gordon.  (202)  927-5610.  [IDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  Dynamic 
Concepts.  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  inipaired  is  available 
through  TDD  services  (202)  927-5271.] 

Decided:  August  16.  1994, 

By  the  Conunibsion,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 
Vernon  A.  Williams, 
Acting  Secretary. 

|FR  Doc.  94-21334  Filed  8-29-94:  8:45  am] 
BILUNG  CODE  nos-or-p 

[Docket  No.  AB-33  (Sub-No.  87X)] 

Union  Pacific  Railroad  Company — 
At>andonment  Exemption — in  Contra 
Costa  County,  CA 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt  . 
Abandonments  to  abandon  a  portion  of 
the  Port  Chicago  Branch  extending  from 
railroad  milepost  46.22  to  the  end  of  the 
line  at  railroad  milepost  47.41  near 
Pittsburg,  a  distance  of  approximately 
1.19-mile,  in  Contra  Costa  County,  CA. 

UP  has  cenified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 


Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Ore^.on  Short  Linn  /?. 
Co. — Abandonment — Gcsben,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  ^i'TocteH 
employees,  a  petition  for  nan  ial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  29.  1994.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2.).2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  ^  must 
be  filed  by  September  9.  1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  19.  1994.  with: 
Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washinoton.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anthofer.  1416  Dodge  Street.  Room  830, 
Omaha.  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  September  2,  1994.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 


'  See  Exempt,  of  (tail  .Alxindoament — Offers  of 
Finan  .Assist.,  4  J.C.C.2d  164  (1987). 


'  A  stay  will  be  issued  routinely  by  the~ 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of  Service  Rail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  slay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this: 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

-  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


writing  to  SEA  (Room  3219.  Interstate 
Commerce  Commission.  Washington. 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  wiu'iin  15  days  after  the  EA  is 
available  to  the  public.  Eniimnmental, 
historic  preseivation,  public  use,  or  trail 
iise/raiJ  banking  conditions  will  it: 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Derided:  August  22, 1994. 

By  the  Commission,  David  M,  Kon§chnik. 
Director.  Office  of  Proceedtng.s. 
Vernon  A.  Williams, 
Acting  Secretary. 
IFR  Doc.  94-21335  Filed  8-29-94:  8:45  am] 

eiLUNG  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
rollection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 
(1)  the  title  of  the  form/collection: 
-  (2)  the  agency  form  number,  if  anv.  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  how  often  the  form  must  be  filled  out 
or  the  information  is  collected; 

(4)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(.T J  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(6)  an  estimate  of  the  total  public 
burden  (in.  hours)  associated  with  the 
collection;  and, 

(7)  an  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
O.MB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  AMD  to  the  Department  of 
lustice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepan^ 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  DOJ 
Clearance  Officer  of  yout intent  as  soon 
u'-'  possible. 


Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503.  AND  to 
Mr.  Robert  B.  Briggs.  Department  of 
justice  Clearance  Officer.  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division,  Suite  850,  WCTR.  VVashinoton 
DC  20530. 

New  Collection 

(1)  Depart  of  Justice  Federal  Equitable 
Sharing  Program  Survey 

(2)  Executive  Office  For  Asset  Forfeiture 
(3)OaOcca.^i!.a. 

(4)  State  or  ioail  governments.  The 
E.vecutive  Office  for  Asset  Forfeiture 
seeks  to  survey  state  and  local  law 
enforcement  agencies  that  participate 
in  the  Federal  Equitable  Sharing 
Program  to  determine  their 
expectation  of  services  and  their  level 
of  satisfaction  with  existing  services. 
Based  on  the  results,  policies  and 
procedures  may  be  changed  to 
enhance  program  operations. 

(5)  200  respondents  @  .20  hours  per 
response. 

(6)  40  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  24.  1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

IFR  Doc.  94-21313  Filed  8-29-94:  8:4.5  an,] 
BILUNG  CODE  441(M>1-M 


Notice  Of  Lodging  a  Joint  Stipulation  of 
Settlement  Pursuant  to  the  Resource 
Conservation  and  Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  42  U.S.C. 
6973(d).  notice  is  hereby  given  that  on 
August  24.  1994,  a  proposed  joint 
stipulation  of  settlement  in  United 
States  V.  Dale  Valentine,  et  al..  Civil 
Action  No.  93CV1005J.  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Wyoming. 

The  complaint  filed  by  the  United 
States  on  February  19.  1993.  seeks 
injimctive  relief  and  civil  penalties 
under  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
C'RCRA").  42  U.S.C.  6973.  The 
complaiiit  alleges  that  an  abandoned  oil 
reprocessing  facility  near  Gleru-ock, 
W>-oming,  commonly  known  as  Powder 
River  Crude  F*roces6ors  or  Big  Muddy 
Oil  Processors  (the  "Site"),  may  present 
an  imminent  and  substantial 


endangerment  to  human  health  or  the 
environment.  The  complaint  seeks 
injunctive  relief  and  civil  penahies  for 
violations  of  administrative  orders 
issued  by  EPA  under  Section  7003  of 
RCR,^  for  a  cleanup  of  the  Site. 

Under  the  stipulation,  one  of  the  ten 
defendants  named  in  the  action.  Richard 
Wallace,  will  pay  a  civil  penalty  of 
530,000  to  the  United  States  for 
violations  of  the  administrative  order 
issued  by  EPA  to  him  on  October  3. 
1991.  The  stipulation  provides  that  the 
penalty  claim  alleged  in  the  Complaint 
will  be  dismissed  with  prejudice,  and 
all  other  claims  alleged  in  the 
Compl.Tint;  which  include  the  claims  for 
injunctive  relief,  will  be  dismissed 
without  prejudice.  This  settlement  is 
based  in  part  on  information  provided 
to  the  United  States  by  Defendant 
Wallace  indicating  that  his  financial 
ability  to  pay  a  civil  penahy  is  limited. 
Five  other  defendants  in  this  action  are 
performing  work  pursuant  to  a  consent 
decree  entered  by  the  Court  on  June  21. 
1994.  designed  to  address  conditions  at 
the  Site  which  rnay  present  an 
imminent  and  substantial  endangerment 
to  health  or  the  environment. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
stipulation  of  settlement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  Cnineral  of  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice.  P.O.  Box  7611, 
Ben  Franklin  Station.  Washington.  DC 
20044.  and  should  refer  to  United  States 
V.  Dale  Valentine,  et  al..  IXDJ  Ref.  #90- 
7-1-692. 

The  proposed  stipulation  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Wyoming,  3rd  Floor.  Federal  Building, 
111  South  Wolcott.  Casper.  Wyoming 
82601;  the  United  States  Environmental 
Protection  Agency.  Region  8.  999  18th 
Street— Suite  500,  Denver,  Colo.  80202- 
2466;  and  at  the  Consent  Decree  Library, 
1120  "G"  Street.  NW.  4th  Floor. 
Washington.  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  stipulation  may 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library.  1120  G 
Street  NW..  4th  Floor.  Washington,  DC 
20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  number,  and 
enclose  a  check  in  the  amount  of  Si. 50 
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(25  cents  per  page  reproduction  costs), 

payable  to  the  Consent  Decree  Library. 

Joel  Gross, 

Acting  Chief.  Environnwntal  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

IFR  Doc.  94-21309  Filed  8-29-94;  8:45  ani| 

BILUNG  CODE  4410-01-M 


Antitrust  Division 

United  States  v.  California  SunCare, 
Inc.;  Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penahies  Act, 
15  U.S.C.  Section  16(b)  through  (h),  that 
a  proposed  Final  Judgment,  Stipulation 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Central  District  of 
California  in  United  States  of  America 
V.  California  SunCare,  Inc.,  Civil  Action 
No.  94-5522.  The  Complaint  in  this  case 
alleged  that  California  SunCare,  Inc. 
engaged  in  a  combination  and 
conspiracy  in  violation  of  Section  1  of 
the  Sherman  Act,  15  U.S.C.  §  1,  to  fix 
the  resale  prices  of  indoor  tanning 
products  sold  by  California  SunCare  to. 
dealers  throughout  the  United  States. 
The  proposed  Final  Judgment  enjoins 
the  defendant  from  entering  into  or 
maintaining,  any  agreement, 
understanding,  combination  or 
conspiracy  with  any  of  its  dealers  or 
potential  dealers  to  fix  the  resale  price 
of  indoor  tanning  products.  The 
proposed  Final  Judgment  further  enjoins 
the  defendant  for  a  period  of  five  years 
from  the  date  of  entry  of  the  final 
judgment  from  directly  or  indirectly 
announcing  to  the  public  or  to  any 
present  or  potential  dealer  of  its  indoor 
tanning  products  that  defendant  has  or 
is  adopting,  promulgating,  suggesting, 
announcing  or  establishing  any  resale 
pricing  policy  for  indoor  tanning 
products  that  provides  that:  (1) 
defendant  will  sell  only  to  a  dealer  that 
prices  at  or  above  defendant's  suggested 
resale  price,  and/or  (2)  defendant  will 
terminate  any  dealer  for  pricing  below 
defendant's  suggested  resale  price. 
Finally,  the  defendant  is  also  enjoined 
forfl  period  of  five  years  from  the  date 
of  entry  of  the  final  judgment  from  (1) 
threatening  any  dealer  with  termination 
or  terminating  any  dealer  for  pricing 
below  the  defendant's  suggested  resale 
price,  and  (2)  discussing  with  any 
present  or  potential  dealer  any  derision 
regarding  termination  of  any  other 
dealer  for  any  reason  directly  or 
indirectly  related  to  the  latter  dealer's 
pricing  below  defendant's  suggested 
resale  price.  The  defendant  is  also 


required  to  establish  an  antitrust 
compliance  program. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Marvin  N.  Price. 
Jr.,  Acting  Chief.  Midwest  Field  Office, 
Antitrust  Division,  Department  of 
Justice.  209  South  LaSalle  Street,  Suite 
600,  Chicago,  Illinois  60604,  (telephone: 
(312)  353-7530). 
Constance  K.  Robinson, 
Director  of  Operations. 
Carla  M.  Stern, 

Attorney.  Midwest  Field  Office.  I  'nited  States 
Department  of  Justice,  Antitrust  Division. 
Midwest  Field  Office.  Suite  600.  209  South 
LaSalle  Street.  Chicago.  Illinois  bObO-i. 
Telephone:  1312)  353-7530 
N'ora  M.  Manella, 
L  'n  ited  Sta  tes  A  ttorney. 
Roger  E.  West, 

Assistant  United  States  Attornev.  Telephone: 
1213)894-2461. 
Attorneys  for  Plaintiff 

United  States  Of  America,  Plaintiff,  v. 
California  SunCare,  Inc.,  Defendant. 
Civil  Action  No.  94-5522  (For  Violation 
of  the  Sherman  Antitrust  Act) 

The  United  States  of  America, 
plaintiff,  by  its  attorneys  acting  under 
the  direction  of  the  Attorney  General  of 
the  United  States,  brings  this  civil 
action  against  the  above-named 
defendant  and  complains  and  alleges  as 
follows: 

/ 

Jurisdiction  And  Venue 

1.  This  complaint  is  filed  under 
Section  4  of  the  Sherman  Act,  as 
amended  (15  U.S.C.  §  4),  in  order  to 
prevent  and  restrain  violations,  as 
hereinafter  alleged,  by  the  defendant  of 
Section  1  of  the  Sherman  Act  (15  U.S.C. 

§!)■ 

2.  Defendant  transacts  business  and  is 
found  in  the  Central  District  of 
California  and  maintains  its  principal 
office  in  the  Central  District  of 
California. 

// 

Definitions 

3.  "Person"  means  any  individual, 
corporation,  partnership,  company,  sole 
proprietorship,  firm  or  other  legal 
entity. 

4.  "Dealer"  means  any  person,  not 
wholly  owned  by  California  SunCare, 
Inc.,  who  purchases  or  acquires  indoor 
tanning  products  manufactured  or  sold 
by  California  SunCare  Inc.  for  resale. 

5.  'Indoor  tanning  products"  moans 
products  applied  to  the  skin  in  order  to 


enhance,  promote,  preserve^  or 
accelerate  the  skin  tarming  process  or  to 
protect  the  skin  from  adverse  effects  that 
may  result  from  the  tanning  process. 

/// 

Defendant  And  Co-Conspirators 

6.  California  SunCare,  Inc. 
("California  SujiCare")  is  made  a 
defendant  herein.  California  SunCare  is 
a  corporation  located  in  the  Central 
District  of  California,  organized  and 
existing  under  the  laws  of  the  State  of 
California. 

7.  Various  companies  and  individuals 
who  are  dealers,  not  made  defendants  in 
this  complaint,  have  been  induced  to 
participate  by  and  have  participated 
with  the  defendant  in  the  offense 
charged  herein  and  performed  acts  and 
made  statements  in  furtherance  of  it. 

IV 

Trade  And  Commerce 

8.  California  SunCare  is  a  leading 
seller  of  indoor  tanning  products  in  the 
United  States.  The  indoor  tanning 
products  sold  by  California  SunCare  are 
manufactured  by  California  SunCare  in 
California. 

9.  California  SunCare  sells  substantial 
quantities  of  indoor  tanning  products  to 
dealers  throughout  the  United  States. 
These  dealers  resell  California 
SunCare's  indoor  tanning  products 
throughout  the  United  States  to  tanning 
salons  which  in  turn  resell  the  tanning 
products  to  consumers. 

10.  During  the  period  covered  by  this 
complaint,  there  has  been  a  continuous 
and  uninterrupted  flow  in  interstate 
commerce  of  indoor  tanning  products 
from  California  SunCare's  facilities  in 
California  to  dealers  throughout  the 
United  States.  The  activities  of  the 
defendant  and  its  co-conspirators,  as 
hereinafter  described,  have  been  within 
the  fiuw  of,  and  have  substantially 
affected,  interstate  commerce. 


Violation  Alleged 

11.  Beginning  at  least  as  early  as 
November  1992,  and  continuing  at  least 
through  April  1994,  the  exact  dates 
being  unknown  to  the  United  States,  the 
defendant  and  its  co-conspirators 
engaged  in  a  combination  and 
conspiracy  in  unreasonable  restraint  of 
interstate  trade  and  commerce  in 
violation  of  Section  1  of  the  Sherman 
act,  as  amended  (15  U.S.C.  §  1).  This 
unlawful  combination  and  conspiracy 
will  continue  or  may  be  renewed  unless 
the  rt^lief  prayed  for  herein  is  granted. 

12.  The  combination  and  conspira(  v 
consisted  of  a  continuing  agreement. 


understanding,  and  concert  of  action 
among  the  defendant  and  its  co- 
conspirators to  fix  and  maintain  the 
resale  price  of  indoor  tanning  products 
.  at  the  ajoaount  set  by  the  defendant. 
California  SunCare. 

13.  In  furtherance  of  this  combination 
and  conspiracy,  the  defendant  did  those 
things  which,  as  hereinabove  alleged,  it 
combined  and  conspired  to  do, 
including: 

(a)  establishing  and  communicating  to 
dealers  a  minimum  resale  price  for 
indoor  tanning  products  purchased  from 
California  SunCare;^nd 

(b)  obtaining  agreements  from  dealers 
tt)  maintain  the  minimum  resale  price  as 
a  condition  of  receiving  and  continuing 
to  receive  indoor  tanning  products  from 
California  SunCare. 

Effects 

14.  The  aforesaid  combination  and 
conspiracy  has  had  the  following 
effects,  among  others: 

(a)  resale  prices  of  indoor  tanning 
products  have  been  fixed  and 
maintained;  and 

(b)  competition  in  the  sale  of  indoor 
tanning  products  by  dealers  has  been 
restrained,  suppressed,  and  eliminated. 

17/ 

Prayer  For  Relief 

Wherefore,  plaintiff  prays: 

1.  That  the  Court  adjudge^nd  decree 
that  the  defendant  has  combined  and 
conspired  to  restrain  interstate  trade  and 
commerce  of  indoor  tanning  products  in 
violation  of  Section  1  of  the  Sherman 
Act. 

2.  That  the  defendant,  its  officers, 
directors,  agents,  employees  and 
successors  and  all  other  persons  acting 
or  claiming  to  act  on  their  behalf  be 
enjoined  and  restrained  from,  in  any 
manner,  directly  or  indirectly. 
continuing,  maintaining,  or  renewing 
the  combination  and  conspiracy 
hereinbefore  alleged,  or  h  cm  engaging 
in  any  other  combinatif.n,  conspiracy,, 
contract,  agreement,  understanding  or 
concert  of  action  having  a  similar 
purpose  or  effect,  and  from  adopting  or 
following  any  practice,  plan,  program, 
or  device  having  a  similar  purpose  or 
effect. 

3.  That  plaintiff  have  such  oilier  relief 
as  the  Court  may  deem  just  and  proper. 


4.  That  plaintiff  recover  the  costs  of 
this  action. 
Anne  K.  Bingaman. 
Assistant  Attorney  General. 
Robert  E.  Litan. 
Mark  Schechter, 
Marvin  N.  Price,  Jr.. 
Carla  M.  Stem, 

Attorney.  Antitrust  Division,  U.S.  Department 
of  Justice.  Suite  600, 209  S.  LaSalle  Street. 
Chicago.  Illinois  60604.  (312)353-7530. 
Carla  M.  Stern. 

Attorney.  Midwest  Field  Office,  United  States 
Department  of  Justice.  Antitrust  Division, 
Midv,est  Field  Office.  Suite  600,  209  South . 
LnSalle  Street,  Chicago,  Illinois  60604. 
Telephone:  (312)  353-7530. 
Attorney  for  Plaintiff 

United  States  of  America,  Plaintiff,  v. 
California  Suncare,  Inc.,  Defendant. 
Civil  Action  No.  94-5522  ABC; 
Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1 .  The  parties  to  this  Stipulation 
consent  that  a  Final  Judgment  in  the 
form  attached  may  be  filed  and  entered 
by  the  Court,  upon  any  party's  or  the 
Court's  own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  use.  §  16).  without  further  notice 
to  any  party  or  other  proceedings, 
provided  that  plaintiff  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  entry  of  the  proposed 
Final  Judgment  by  serving  notice  on  the 
defendant  and  by  filing  that  notice  with 
the  Court. 

2.  If  plaintiff  withdraws  its  consent  or 
the  proposed  Final  Judgment  is  not 
entered  pursuant  to  this  Stipulation, 
this  Stipulation  shall  be  of  no  effect 
whatever  and  its  making  shall  be 
without  prejudice  to  any  party  in  this  or 
any  other  proceedings.  . 

Dated: 

ForthePJTintiff: 
Anne  K.  Bingaman. 
Assistant  Attorney  General. 
Robert  E.  Litan. 
Mark  Schechter, 
.Marvin  N.  Price,  fr. 


For  the  Defendant: 
Richard  C.  Spencer, 
Counsel  for  California  Suncare,  Inc 
Carla  M.  Stem. 

Attorney,  Antitrust  Division.  US.  Department 
of  Justice.  Suite  600. 209  S.  LaSalle  Street. 
Chicago,  Illinois  60604  (3121 353-7530. 

Carla  M.  Stem. 

Attorney.  Midwest  Field  Office,  United  States 

Dopartment  of  Justice,  Antitrust  Division. 

Midwest  Field  Office.  Suite  600. 209  South 

LaSalle  Street.  Chicago.  Illinois  60604. 

Telephone:  (312)  353-7530. 

Attorney  for  Plaintiff. 

United  States  of  America.  Plaintiff,  v. 
California  SunCare,  Inc.,  Defendant. 
Civil  Action  No.  94-5522;  Final 
Judgment. 

Plaintiff.  United  Stales  of  America, 
having  filed  its  complaint  herein  on 
August  12,  1994,  and  plaintiff  and 
defendant,  California  SunCare,  Inc.. 
having  consented  to  the  enti}  . ."     is 
Final  ludgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  such  issue; 

And  whereas  defendant  has  agreed  to 
be  bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the 
Court; 

Now,  Therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  Ordered.  Adjudged 
and  Decreed  as  follows: 

/ 

Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  the 
party  consenting  hereto.  The  complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendant  under  55ection 
1  of  the  Sherman  Act  (15  U.S.C.  §1). 

// 

Definitions 

As  used  in  this  Final  Judgment: 

A.  "Person"  means  any  individual, 
corporation,  partnership,  company,  sole 
proprietorship,  firm  or  other  legal 
entity. 

B.  "Dealer"  means  any  person,  not 
wholly  owned  by  California  SunCare, 
Inc.  ("California  SunCare").  who 
purchases  or  acquires  indoor  tanning 
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products  manufactured  or  sold  by 
California  SunCare  for  resale. 

C.  "Indoor  tanning  product"  means 
products  applied  to  the  skin  in  order  to 
enhance,  promote,  preserve,  or 
accelerate  the  skin  tanning  process  or  to 
protect  the  skin  from  adverse  effects  that 
may  result  from  the  tanning  process. 

D.  "Resale  price"  means  any  price, 
price  floor,  price  ceiling,  price  range,  or 
any  mark-up,  formula  or  margin  of 
profit  relating  to  indoor  tanning 
products  sold  by  dealers. 

/// 

Applicability 

A.  This  Final  Judgment  applies  to. 
defendant  and  to  each  of  its  officers, 
directors,  agents,  employees, 
subsidiaries,  successors,  and  assigns, 
and  to  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Defendant  shall  require,  as  a 
condition  of  the  sale  of  all  or 
substantially  all  of  its  assets  or  stock, 
that  the  acquiring  party  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment. 

IV 

Prohibited  Conduct 

A.  Defendant  is  hereby  enjoined  and 
restrained  from  directly  or  indirectly 
entering  into,  adhering  to,  maintaining, 
furthering,  enforcing  or  claiming  any 
right  under  any  contract,  agreement, 
understanding,  plan  or  program  with 
any  dealer  to  fix,  stabilize,  or  maintain 
the  resale  prices  at  which  indoor 
tanning  products  sold  or  distributed  by 
defendant  may  be  sold  or  offered  for 
sale  in  the  United  States  by  any  dealer. 

B.  Defendant  is  further  enjoined  and 
restrained  for  a  period  of  five  years  from 
the  date  of  entry  of  the  final  judgment 
from  directly  or  indirectly  announcing 
to  the  public  or  to  any  present  or 
potential  dealer  of  its  indoor  tanning 
products  that  defendant  has  or  is 
adopting,  promulgating,  suggesting, 
armouncing  or  establishing  any  resale 
pricing  policy  for  indoor  tanning 
products  that  provides  that:  (1) 
defendant  will  sell  only  to  a  dealer  that 
prices  at  or  above  defendant's  suggested 
resale  price,  and/or  (2)  defendant  will 
terminate  any  dealer  for  pricing  below 
defendant's  suggested  resale  price. 

C.  Defendant  is  further  enjoined  and 
restrained  for  a  period  of  five  years  from 
the  date  of  entry  of  the  final  judgment 
from  (1)  threatening  any  dealer  with 
termination  or  terminating  any  dealer 
for  pricing  below  the  defendant's 
suggested  resale  price,  and  (2) 


discussing  with  any  present  or  potential 
dealer  any  decision  regarding 
termination  of  any  other  dealer  for  any 
reason  directly  or  indirectly  related  to 
the  latter  dealer's  pricing  below 
defendant's  suggested  resale  price; 
provided,  however,  that  nothing  herein 
shall  prohibit  the  defendant  during  this 
five-year  period  from  terminating  a 
dealer  for  using  any  of  defendant's 
products  to  promote  the  sale  of  products 
manufactured  by  other  companies,  or 
any  other  reasons  other  than  pricing 
below  defendant's  suggested  resale 
price.  Furthermore,  nothing  in  this 
paragraph  shall  be  deemed  to  prohibit 
the  defendant  from  adopting  suggested 
resale  prices  and  communicating  such 
resale  prices  to  dealers. 


Notification  Provisions 

Defendant  is  ordered  and  directed: 

A.  To  send  a  written  notice,  in  the 
form  attached  as  Appendix  A  to  this 

Jinal  Judgment,  and  a  copy  of  this  Final 
Judgment,  within  sixty  (60)  days  of  the 
entry  of  this  Final  Judgment,  to  each 
dealer  who  purchased  indoor  tanning 
products  from  defendant  in  1992,  1993 
or  1994. 

B.  To  send  a  written  notice,  in  the 
form  attached  as  Appendix  A  to  this 
Final  Judgment,  and  a  copy  of  this  Final 
Judgment,  to  each  dealer  who  purchases 
indoor  tanning  products  from  defendant 
within  ten  (10)  years  of  entry  of  this 
Final  Judgment  and  who  was  not 
previously  given  such  notice.  Such 
notice  shall  be  sent  within  thirty  (30) 
days  after  the  shipment  of  indoor 
tanning  products  is  made  to  such  dealer 
by  the  defendant. 

VI 

Compliance  Program 

Defendant  is  order  to  establish  and 
maintain  an  antitrust  compliance 
program  which  shall  include 
designating,  within  30  days  of  entry  of 
this  Final  Judgment,  an  Aiititrust 
Compliance  Officer  with  responsibility 
for  accomplishing  the  antitrust 
compliance  program  and  with  the 
purpose  of  achieving  compliance  with 
this  Final  Judgment. 

The  Antitrust  Compliance  Officer 
shall,  on  a  continuing  basis,  supervise 
the  review  of  the  current  and  proposed 
activities  of  his  or  her  company  to 
ensure  that  it  complies  with  this  Final 
Judgment.  The  Antitrust  Compliance 
Officer  shall  be  responsible  for 
accomplishing  the  following  activities. 

A.  Furnishing  a  copy  of  this  Final 
Judgment  within  thirty  (30)  days  of 
entry  of  the  Final  Judgment  to  each  of 
California  SunCare's  officers  and 


directors  and  each  of  its  employees, 
representatives,  or  agents  whose  duties 
include  supervisory  or  direct 
responsibility  for  the  sale  or  advertising 
of  indoor  tanning  products  in  the 
United  States,  except  those  employees 
whose  functions  are  purely  clerical  or 
manual. 

B.  Distributing  in  a  timely  manner  a 
coy  of  this  Final  Judgment  to  any  owner, 
officer  or  employee  who  succeeds  to  a 
position  described  in  Section  VI  A- 

C.  Briefing  annually  those  persons 
designated  in  Sections  VI  A  and  B  on 
the  meaning  and  requirements  of  this 
Final  Judgment  and  the  antitrust  laws. 

D.  Obtaining  from  each  owner,  officer 
or  employee  designated  in  Section  VI  A 
and  B  certification  that  he  or  she  (1)  has 
read,  understands,  and  agrees  to  abide 
by  the  terms  of  this  Final  Judgment;  (2) 
understands  that  failure  to  comply  with 
this  Final  Judgment  may  result  in 
conviction  for  criminal  contempt  of 
court;  £md(3)  is  not  aware  of  any 
violation  of  the  Final  Judgment  that  has 
not  been  reported  to  the  Antitrust 
Compliance  Officer. 

E.  Maintaining  a  record  of  recipients 
from  whom  the  certification  in  Section 
VI  D  has  been  obtained. 

VII 

Certification 

A.  Within  75  days  of  the  entry  of  this 
Final  Judgment,  defendant  shall  certify 
to  plaintiff  whether  the  defendant  has 
designated  an  Antitrust  Compliance 
Officer  and  has  distributed  the  Final 
Judgment  in  accordance  with  Section  VI 
A  above. 

B.  For  ten  years  after  the  entry  of  this 
Final  Jiidgment,  on  or  before  its 
anniversary  date,  the  defendant  shall 
file  with  the  plaintiff  an  annual 
statement  as  to  the  fact  of  its  compliance 
with  the  provisions  of  Sections  V  and 
VI. 

C.  If  defendant's  Antitrust 
Compliance  Officer  leams  of  any 
violations  of  any  of  the  terms  and 
conditions  contained  in  this  Final 
Judgment,  defendant  shall  immediately 
notify  the  plaintiff  and  forthwith  take 
appropriate  action  to  terminate  or 
modify  the  activity  so  as  to  comply  with 
this  Final  Judgment. 

VlII 

Plaintiff  Access 

A.  For  the  purpose  of  determining  or 
securing  compliance  writh  this  Final 
Judgment,  and  for  no  other  purpose, 
duly  authorized  representatives  of 
plaintiff  shall,  upon  written  request  of 
the  Attorney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable 


notice  to  the  defendant,  be  permitted, 
subject  to  any  legally  recognized 
privilege: 

1.  Access  during  the  defendant's 
office  hours  to  inspect  and  copy  all 
records  and  documents  in  the  ,  -     ' 
possession  or  under  the  control  of 
defendant,  which  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment. 

2.  To  interview  the  defendant's 
officers,  employees  and  agents,  who 
may  have  coimsel  present,  regarding 
any  such  matters.  The  interviews  shall 
be  subject  to  the  defendant's  reasonable 
convenience. 

B.  Upon  the  written  request  of  the 
Attorney  <i€neral  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  defendant  at 
its  principal  office,  defendant  shall 
submit  such  written  reports,  under  oath 
if  requested,  with  respect  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  requested,  subject 
to  any  legally  recognized  privilege. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  VIII  shall  be  divulged  by  any 
repwesentative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

TD.  If  at  the  time  information  or 
documents  are  furnished  by  defendant 
to  plaintiff,  defendant  represents  and 
identifies  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendant  marks  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure."  then 
ten  (10)  days  notice  shall  be  given  by 
plaintiff  to  defendant  prior  to  divulging 
such  material  in  any  legal  proceeding 
(other  than  a  grand  jury  proceeding),  so 
that  defendant  shall  have  an 
'opportunity  to  apply  to  this  Court  for 
protection  pursuant  to  Rule  26(c)(7)  of 
the  Federal  Rule  of  Civil  Procedure. 

E.  Within  ten  (10)  days  after  receiving 
any  request  under  Sections  VIU  A  or 
VIII  B.  defendant  may  apply  to  this 
Court  for  an  order  to  quash  or  limit  the 
scope  of  the  request,  and  after  providing 
plaintiff  with  an  opportunity  to  respond 
to  such  application,  this  Court  shall 
enter  such  order  or  directions  as  may  be 
necessary  or  appropriate  for  canyingout 
and  ensuring  compliance  with  this  Final 
Judgment. 
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IX 


Duration  of  Final  Judgment 

Except  as  otherwise  provided 
hereinabove,  this  Final  Judgment  shall 
remain  in  effect  until  ten  (10)  years  from 
the  date  of  entry. 


Construction.  Enforcement. 
Modification  and  Compliance 

Jurisdiction  is  retained  by  the  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  ftirther 
orders  or  directions  as  may  be  necessary 
or  appropriate  for  the  construction  or 
carrying  out  of  thisJ"inal  Judgment,  for 
the  modification  of  any  o^its  provisions, 
for  its  enforcement  or  compliance,  and 
for  the  punishment  of  any  violation  of 
its  provisions. 

A7 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the~ 
public  interest. 

Dated: 

United  States  District  Court  Judge 
Appendix  A 

Dear  California  SunCare  Dealer: 

The  Antitrust  Division  of  the  United 
States  Department  of  Justice  filed  a  civil 
suit  alleging  that  from  November  1992, 
through  April  1994.  California  SunCare. 
Inc.  ("California  SunCare")  entered  into 
agreements  with  certain  dealers  to  fix 
and  maintain  the  resale  prices  of 
California  SunCare  products.  California 
SunCare  has  agreed,  without  admitting 
any  violation  of  the  law  and  without 
being  subject  to  any  monetary  penalties, 
to  the.entrj'of  a  civil  Consent  Order 
prohibiting  certain  pricing  practices  in 
the  United  States,  including  for  a  period 
of  five  years  prohibiting  California 
SunCare  from  announcing  to  the  public 
or  to  any  dealer  that  California  SunCare 
has  a  resale  pricing  policy  that  contains 
any  provision  that  provides  that:  (a) 
California  SunCare  will  sell  only  to  a 
dealer  that  prices  at  or  above  California 
SunCare's  suggested  resale  price,  and/or 
(2)  California  SunCare  will  terminate 
any  deafer  for  pricing  below  California 
SunCare's  suggested  resale  price.  A 
copy  of  the  Order  is  enclosed. 

Should  you  have  any  questions 
concerning  this  letter,  please  feel  free  to 
contact  me. 
Sincerely. 


Carla  M.  Stem. 

Attorney.  Midwest  Field  Office.  United  States 

Department  of  Justice.  Antitrust  Division. 

Midwest  Field  Office.  Suite  600. 209  South 

LaSalle  Street.  Chicago.  Illinois  60604. 

Telephone:  (312)  353-7530. 

Nora  M.  Manella. 

United  States  Attorney, 

Roger  E.  West. 

Assistant  United  States  Attomev.  Telephone- 

(213)694-2461. 

Attorneys  for  Plaintiff 

United  States  of  America.  Plaintiff,  v. 
California  Suncare,  Inc..  Defendant. 
Civil  Action  No.  94-5522ABC; 
Competitive  Impact  Statement. 

The  United  States  of  America, 
pursuant  to  Section  2  of  the  Antitrust 
Procedures  and  Penalties  Act  ( "APPA"). 
15  U.S.C.  §  16(b).  submits  this 
Competitive  Impact  Statement  in 
connection  with  the  proposed  F:nal 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

/ 

Nature  And  Purpose  Of  The  Proceeding 

On  August  12.  1994.  the  United  States 
filed  a  civil  antitrust  complaint  under 
Section  4  of  the  Sherman  Act.  as 
amended.  15  U.S.C.  §4.  alleging  that  the 
defendant  California  SunCare.  Inc. 
("California  SunCare'.')  engaged  in  a 
combination  and  conspiracy,  in 
violation  of  Section  1  of  the  Sherman 
Act.  15  U.S.C.  §  1,  to  fix  the  price  of 
indoor  tanning  products  sold  bv 
California  SunCare  to  dealers 
throughout  the  United  States.  The 
complaint  alleges  that,  in  furtherance  of 
this  conspiracy.  California  SunCare: 

(a)  established  and  communicated  to 
dealers  a  minimum  resale  price  for 
indoor  tanning  products  from  California 
SunCare;  and 

(b)  obtained  agreements  from  dealers 
to  maintain  the  minimum  price  as  a 
condition  of  receiving  and  continuing  to 
receive  indoor  tanning  products  from 
California  SunCare. 

The  complaint  also  alleges  that  as  a 
result  of  the  combination  and 
conspiracy,  prices  of  indoor  tanning 
products  have  been  fixed  and 
maintained,  and  competition  in  sales  of 
indoor  tanning  products  has  been 
restramed. 

The  complaint  alleges  that  the 
combination  and  conspiracy  is  illegal, 
and  seeks  to  enjoin  California  SunCare 
from  continuing  or  renewing  the  alleged 
combination  or  conspiracy  and  from 
engaging  in  any  combination  or 
conspiracy  or  adopting  any  practice  or 
plan  having  a  similar  purpose  or  effect. 

The  United  States  and  California 
SunCare  have  stipulated  that  the 
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proposed  Final  ludgment  raay  be 
entered  after  compliance  with  the 
APFA.  unless  the  United  States 
withdraws  its  consent. 

The  Court's  entry  of  the  proposed 
Final  Judgment  will  terminate  the 
action,  except  that  the  Court  will  retain 
jurisdiction  over  the  matter  for  possible 
further  proceedings  to  construe,  modify 
or  enforce  the  Judgment,  or  to  punish 
violations  of  any  of  its  provisions. 

// 

Description  Of  Practices  Giving  Rise  To 
The  Alleged  Violation  Of  The  Antitrust 
Laws 

CaUfomia  SunCaie,  a  Cahfomia 
corporation,  is  a  leading  seller  of  indoor 
tanning  products  in  the  United  States. 
Indoor  tanning  products  sold  by 
CaUfomia  SunCare  are  manufactured  in 
California  by  California  SunCare. 
California  SunCare  sells  indoor  tanning 
products  to  dealers  which  sell  them  to 
indoor  tanning  salons,  which  in  turn 
sell  them  to  consumers.  Each  year. 
CaUfomia  SunCare  publishes  a  resale 
price  schedule  stating  the  price  at  which 
CaUfomia  SunCare  believes  its  products 
should  be  resold  by  dealers  to  salons. 

During  the  period  from  November 
1992  through  April  1994.  California 
SunCare  confronted  several  dealers  who 
were  selling  California  SunCare 
products  at  a  discount.  The  discounts 
included  new  ciistomer  discounts, 
discounts  for  trade  association 
members,  and  free  product  after  a 
certain  number  of  bonus  points  had 
been  earned  on  previous  purchases. 
California  SunCkre  obtained  agreements 
from  these  dealers  to  maintain 
CaUfomia  SunCare *s  announced  resale 
prices  on  indoor  tanning  products. 

In  April.  1994.  the  .^titrust  Division 
of  the  Department  of  Justice  began  an 
investigation  into  California  SunCare's 
pricing  policy. 

/// 

Explanation  Of  The  Proposed  Final 
Judgment 

The  parties  have  stipulated  that  the 
proposed  Final  Judgment  may  be 
entered  by  the  Court  at  any  time  after 
compliance  with  the  APPA.  The 
proposed  Final  Judgment  states  that  it 
shall  not  constitute  an  admission  by 
either  party  with  respect  to  any  issue  of 
fact  or  law. 

The  proposed  Final  Judgment  enjoins 
any  direct  or  indirect  continuation  or 
renewal  of  the  type  of  conspiracy 
alleged  in  the  complaint.  Specifically , 
Section  IV  enjoins  and  restrains  the 
defendant  from  entering  into,  adhering 
to.  maintaining,  furthering,  enforcing  or 
claiming  any  right  under  any  contract, 


agreement,  understanding,  plan  or 
program  with  any  dealer  to  Gx,  stabilize, 
or  maintain  the  resale  prices  at  which 
indoor  taiuiing  products  sold  or 
distributed  by  the  defendant  may  be 
sold  or  offered  for  sale  in  the  United 
States  by  any  dealer. 

The  proposed  Final  Judgment  not 
only  bars  California  SunCare's  Unlawful 
practices,  but  also  contains  additional 
provisions  that  are  remedial  in  nature. 
Section  IV  provides  that  the  defendant 
is  prohibited  for  five  years  from 
announcing  to  the  public  or  to  any  . 
present  or  potential  dealer  of  its  indoor 
tanning  products  that  defendant  has  or 
is  adopting,  promulgating,  suggesting, 
aruiouncing  or  establishing  any  resale 
pricing  policy  for  indoor  tanning 
products  that  provides  that:  (1) 
defendant  will  $e)l  only  to  a  dealer  that 
prices  at  or  above  defendant's  suggested 
resale  price,  andyor  (2)  defendant  will 
terminate  any  dealer  for  pncuig  below 
defendant's  suggested  resale  price. 

Additionally,  the  defendant  is 
prohibited  for  a  period  of  five  years 
from  the  date  of  entry  of  the  final 
judgment  from  {\)  threatening  any 
dealer  with  termination  or  terminating 
any  dealer  for  pricing  below  the 
defendant's  suggested  resale  price,  and 
(2)  discussing  with  any  present  or 
potential  dealer  any  decision  regarding 
termination  of  any  other  dealer  for  any 
reason  directly  or  indirectly  related  to 
the  latter  dealer's  pricing  below 
defendant's  suggested  resale  price. 

Section  V  of  the  proposed  Final 
Judgment  is  designed  to  ensure  that 
CaUfomia  SunCare's  dealers  are  aware 
of  the  limitations  imposed  on  it  by  the 
Final  Judgment.  Section  V  requires  the 
defendant  to  send  notices  and  copies  of 
the  Judgment  to  each  dealer  who 
purchased  Indoor  tanning  products  from 
the  defendant  in  1992. 1993  or  1994.  In 
addition,  the  defendant  is  required  to 
send  notices  and  copies  of  the  Judgment 
to  every  other  dealer  who  purchases 
indoor  tanning  products  from  California 
SunCare  within  ten  years  of  the  date  of 
entry  of  theproposed  Final  Judgment. 

Section  VI  requires  the  defendant  to 
set  up  an  antitrust  compliance  program. 
The  defendant  is  also  required  to 
fumish  a  copy  of  the  Judgment  to  each 
of  its  officers  and  directors  and  each  of 
its  noD-clerical  employees, 
representatives,  or  agents  with 
supervisory  or  direct  responsibiUty  for 
the  sale  or  advertising  of  iiuioor  tanning 
products  in  the  United  States. 

In  addition,  the  proposed  Final 
Judgment  provides  methods  for 
determining  and  securing  the 
defendant's  compliaiM:e  with  its  terms. 
Section  VIII  provides  that,  upon  request 
of  the  Department  of  Justice,  the 


defendant  shall  submit  written  reports, 
under  oath,  with  respect  to  any  of  the 
matters  contained  in  the  Judgment 
Additionally,  the  Department  of  Justif.e 
is  permitted  to  inspect  and  copy  all 
books  and  records  and  to  interview 
officers,  directors,  employees  and  agents 
of  the  defendant. 

Section  IX  makes  the  Judgment 
effective  for  ten  years  from  the  date  of 
its  entry. 

Section  XI  of  the  proposed  Final 
Judgment  states  that  entry  of  the 
Judgment  is  in  the  public  interest. 
Under  the  provisions  of  the  APPA,  entry 
of  the  proposed  Final  Judgment  is 
conditicmal  upon  a  determination  by  the 
Court  that  the  proposed  Final  Judgment 
is  in  tlie  public  interest. 

The  Government  believes  that  the 
proposed  Final  Judgment  is  fully 
adequate  to  prevent  the  continuation  or 
recurrence  of  the  violation  of  Section  1 
of  the  Sherman  Act  alleged  in  the 
Complaint,  and  that  disposition  of  this 
proceeding  without  further  litigation  l.s 
appropriate  and  in  the  public  interest. 

/V 

Remedies  Available  To  Potential  Private 
Litigants 

Section  4  of  the  Claytcn  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  anc?* 
reasonable  attorney  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Qayton  Act,  15  U.S.C.  §  16<a).  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against  the 
defendant. 


Procedures  Available  for  Modification 
of  The  Proposed  Final  Judgment 

The  United  States  and  the  defendant 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdravini  its  consent 

The  APPA  provides  a  period  of  at 
least  60  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wants  to  comment 
should  do  so  within  60  da^  of  the  date 
of  publication  of  thte  Ctanpetitive 
Impact  .Statement  in  the  Federal 


Register.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent, 
and  respond  to  the  comments.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Marvin  N.  Price,  Jr., 
Midwest  Office,  Antitrust  Division. 
United  States  Department  of  Justice, 
Suite  600,  209  S.  LaSalle  Street. 
Chicago.  Illinois  60604. 

Under  Section  X  of  the  proposed 
Judgment,  the  Court  will  retain 
jurisdiction  over  this  matter  for  the 
purpose  of  enabling  any  of  the  parties  to 
apply  to  the  Court  for  such  further 
orders  or  directions  as  may  be  necessary 
or  appropriate  for  the  construction, 
implementation,  modification,  or 
enforcement  of  the  Judgment,  or  for  the 
punishment  of  any  violations  of  the 
Judgment. 

VI 

Altemative  To  The  Proposed  Final 
Judgment 

The  only  altemative  to  the  proposed 
Final  Judgment  considered  by  the 
Government  was  a  full  trial  on  the 
merits  and  on  relief  Such  litigation 
would  involve  substantial  cost  to  the 
United  States  and  is  not  warranted 
because  the  proposed  Final  Judgment 
provides  appropriate  relief  against  the 
violations  alleged  in  the  complaint. 

17/ 

Determinative  Materials  And 
Documents 

No  materials  or  documents  were 
determinative  in  formulating  the 
proposed  Final  Judgment. 
Consequently,  the  Government  has  not 
attached  any  such  materials  or 
documents  to  the  proposed  Final 
Judgment. 

Dated: 

Respectfully  submitted. 
Carla  M.  Stern. 

Attorney.  Antitrust  Division.  U.S.  Department 
of  Justice.  Suite  600.  209  S  LaSalle  Street. 
Chicago.  Illinois  60604.  (312)  353-7530. 
|FR  Doc.  94-21310  Filed  ft-29-94:  8:45  ami 
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Antritrust  Division 

United  States  of  America  v.  Electronic 
Payment  Service,  Inc.,  Civ.  No.  94-208 
(D.Del.);  Public  Comments  on 
Proposed  Final  Judgment  and 
Response  of  United  States 

Pursuant  to  the  Antitmst  Procedures 
and  Penalties  Act,  15  U.S.C.  16(b)-{h). 
the  United  States  publishes  below  the 
comments  received  on  the  proposed 
Final  Judgment  in  United  States  of 
America  v.  Electronic  Pa\'ment  Services. 
Inc.,  Civ.  No.  94-208.  filed  in  the  United 
States  District  Court  for  the  District  of 
Delaware,  together  with  its  response  to 
the  commeius. 

Copies  of  the  comments  are  available 
for  inspection  in  room  3229  of  the 
United  States  Department  of  Justice. 
Washington,  DC  and  the  Office  of  the 
Clerk  of  the  United  States  Court  for  the 
District  of  Delaware, 
Wilmington,Delaware. 
Joseph  H.  Widmar, 
Deputy  Assistant  Attorney  General. 

In  the  United  States  District  Court  for 
the  District  of  Delaware 

United  States  of  America.  Plaintiff,  v. 
Electronic  Payment  Services,  Inc.,  Defendant; 
Filed  August  15.  1994:  Civ.  No.  94-208 

Comments  Relating  to  Proposed  Final 
Judgment  and  Response  of  United 
States  to  Comments 

Pursuant  to  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  §  16(b)-(h).  the  United  States 
hereby  files  comments  it  has  received 
relating  to  the  proposed  Final  Judgment 
in  this  civil  antitrust  proceeding,  and 
herein  responds  to  those  comments. 

This  action  commenced  on  April  21, 
1994.  when  the  United  States  filed  a 
Complaint  alleging  that  an 
anticompetitive  practice  of  defendant 
Electronic  Pa\Tnent  Services.  Inc 
("EPS")  constituted  a  tying  arrangement 
~  that  was  per  se  unlawful  under  Section 
1  of  the  Sherman  Act,  15  U.S.C.  §  1.  and 
that  constituted  a  means  whereby  EPS 
unlawfully  had  maintained  a  monopoly 
in  access  to  regional  automatic  teller 
machine  ("ATM")  networks  in  the 
Commonwealth  of  Pennsylvania  and  the 
States  of  New  Jersey,  Delaware,  West 
Virginia  and  New  Hampshire,  and  in 
substantial  portions  of  the  State  of  Ohio 
(collectively  the  "affected  states"),  all  in 
violation  of  Section  2  of  the  Sherman 
Act.  15  U.S.C.  §  2.  The  United  States 
simultaneously  filed  a  p>roposed  Final 
Judgment,  a  Competitive  Impact 
Statement  and  a  Stipulation  signed  by 
the  parties  consenting  to  entry  of  the 
Final  Judgment. 


The  sixty-day  waiting  period 
provided  for  by  15  U.S.C.  §  16(b)  for 
submission  of  public  comments  expired 
on  July  11.  1994.  The  United  States 
received  comments  from  Cash  Station. 
Inc.  ("Cash  Station").  Chemical  Banking 
Corporation  ("Chemical  Bank '), 
Citicorp  Credit  Services.  Inc. 
("Citicorp"),  William  R.  Kennedy. 
Meridian  Bancorp.  Inc.  ("Meridian"), 
Midwest  Pa\Tnent  Systems,  Inc. 
("MPS").  Money  Station.  Inc.  ("Money 
Station"),  and  The  New  York  Switch 
Corporation  ("^IYCE").  The  United 
States  also  received  an  anonymous 
comment.  The  United  States  responds 
herein  to  these  comments. 

I.  Stored  Value  Cards 

The  subject  raised  most  often  by  the 
comments  was  the  treatment  of  stored 
value  cards  under  the  proposed  Final 
Judgment.  Stored  value  cards  are 
designed  to  accept  a  "deposit"  of  funds, 
which  are  then  drawn  down  by  transfer 
to  other  parties  in  transactions.  The  card 
effectively  replaces  cash  in  these 
transactions.  The  most  common  use  of 
stored  value  cards  today  is  in  public 
transit,  most  notably  in  the  Bay  Area 
Rapid  Transit  system  in  the  San 
Francisco  area  and  the  Washington.  DC 
Metro  system.  Rather  than  paying 
separately  for  each  ride,  a  customer 
purchases  a  card  for  a  certain  amount, 
that  amount  is  "deposited  in"  the  card, 
and  the  cost  of  each  subsequent  ride  is 
deducted  from  the  value  in  the  card. 
The  passenger  may  add  value  to  the 
card  with  additional  "deposits." 
Libraries  also  commonly  sell  stored 
valued  cards  for  use  in  their  copying 
machines. 

The  banking  industr\-  expects  that 
stored  value  cards  will  be  used  in  many 
other  types  of  transactions  in  the 
foreseeable  future.  Pilot  projects  are 
under  way  for  use  of  stored  value  cards 
with  merchants,  in  vending  machines, 
and  at  laundromats.  While  the  stored 
value  cards  in  use  today  are  often  paper 
with  a  magnetic  stripe,  these  cards  are 
generally  expected  to  be  made  of  more 
durable  material  and  function  through 
an  internal  integrated  circuit,  or  "chip." 
and  are  often  referred  to  as  "smart 
cards." 

The  comments  dealing  with  this 
subject  suggested  that  EPS  could 
unlawfully  maintain  its  monopoly  in 
access  to  regional  ATM  networks,  or 
extend  its  geographic  scope,  through 
regulations  on  the  stored  value  feature 
of  hybrid  ATM/stored  value  cards 
issued  by  members  of  its  ATM 
network.These  commenters  suggested 
that  the  proposed  Final  Judgment  could 
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contain  various  restrictions  on  the 
ability  of  EPS  to  issue  such  regulations.' 

Section  IV'.H  of  the  proposed  Final 
Judgment  prohibits  EPS  from  restricting 
the  branding  of  ATMs  with  the  marks  of 
networks  in  addition  to  MAC.  and 
likewise  enjoins  EPS  from  restricting  the 
branding  of  ATM  cards  with  the  marks 
of  multiple  networks  by  banks  in  certain 
statps.  A  later  clause  in  Section  IV.H 
provides  that,  "noiwithstanding  the 
preceding.  Defendant  "   •   •  may  restrict 
the  branding  of  access  cards  that  contain 
an  iutfcgratf  d  circi;it  computor  chip  with 
a  stored  value  function." 

The  effect  of  this  clause  is  to  exclude 
the  brapuir.;;  of  the  stored  value 
functic;.  fiCiTi  the  injunction  against 
restrictions  on  multiple  branding  of 
cards.  EPS  may,  within  the  limits  of 
antitrust  and  other  applicable  laws, 
restrict  the  branding  of  "stand-alone" 
stored  value  cards  (cards  having  no 
ATM  functions)  and  the  stored  value 
function  of  "hybrid"  ATM/stored  value 
cards.  EPS  may  not,  however,  restrict 
the  branding  of  stand-cilone  ATM  cards 
or  the  ATM  functions  of  hybrid  cards, 
nor  may  EPS  defeat  the  injunction 
against  restrictions  on  dual  branding  by 
converting  ATM  functions  to  integrated 
circuit  tetimology.2  The  clause  is 
necessary  since  in  its  absence  paragraph 
IV.H  could  be  interpreted  to  enjoin  EPS 
from  restricting  the  branding  of  both  the 
stored  value  function  and  the  AIT^ 
functions  of  hybrid  cards. 

Any  other  construction  would  le^d  to 
results  not  intended  by  the  proposed 
Final  Judgment  As  discussed  in  the 
Competitive  Impact  Statement,  the  goal 
of  Paragraph  IV.H  of  the  proposed  Final 
Judgment  is  to  ensure  that  MAC  rr>ember 
depository  institutions  can  participate 


'  Citicorp  suggested  thtt  l.h«  defpndar.r  could 
b!<x  k  entry  of  coir.pcti.-vg  smart  card  networks  by 
imposl.';))  tecbnifal  rexrictians  tpresuirufblv 
covering  roramu'-.icatioos  format,  hardware  or 
ioftwarey  or  MAC  memtiers  that  crnatP 
incofr,pflfibil)!ie»  between  their  ATMs  ?r.d  non- 
M.^r  snvart  cards.  Citicorp  notes  th«t  EPS  tunently 
uses  a  smart  card  lechnology  difftrent  from  sorr.e 
lompeiir.g  smart  cards. 

A  Mn;i!ar  .situation  could  have,  but  did  not.  erise 
with  nwpect  to  ATM  cards  when  they  were 
introduced  in  the  19?0».  There  i^  no  i.ihe.-er.t 
tPisoii  to  believe  that  such  a  situation  wiil  arise 
wii.'i  respect  lo  sra«rt  cards.  While  Citicorp's 
obse.T.i.:ions  may  be  correct,  detailed  reg.iiolion  of 
smart  card  operations  and  technology  is  .".ot 
necessary  or  posstbfe  at  the  present  time.  As 
dis«.u<.sml  below,  if  aaticunpetilive  practices 
develop  as  smart  cards  ire  introduced,  action  i>.n 
he  tdks^n  at  the  appioptiste  tiiTia, 

•  For  purposes  ol  '.he  propo(i/>d  Final  |u(ii;^le.^t,  it 
is  im-.'ovdnt  whether  the  ATM  lup.tsions   n  a  t^rd 
a/e  rarri«d  out  by  a  magnetic  stripi?  or  j.t  integrated 
circuit.  The  obV.gfUntni  ai  HPS  are  not  atleiled  by 
"tl.p  m«}llMMlof  ATM  acceat.  The  cl«»u.se  pemistinii 
ri>strirtians  on  the  brarMttn^  of  stored  value 
lunrfior.s  is  limited  to  chjp-basod  stored  v..Jwe 
functions  bitaiise  that  was  the  lirr.it  of  the 
exi  i-ption  KPS  soi.ght. 


in  non-MAC  ATM  networks  in  practice 
as  well  as  in  theory.  To  that  end.  EPS 
must  permit  a  member's  ATM  cards  to 
function  in  the  other  networks  in  which 
that  member  participates;  EPS  caimot 
block  these  cards  frora  functioning  in 
multiple  networks.  In  general, 
cardholders  are  aware  of  such  miiltiple 
network  functionality  primarily  because 
their  ATM  cards  carry  the  brands  of  the 
relevant  networks.  If  the  clause  were 
interpreted  to  allow  EPS  to  restrict  the 
branding  of  both  the  stored  value  and 
the  ATM  features  of  hybrid  .ATM/stored 
value  cards,  the  result  would  be  that 
these  hybrid  cards  would  function  as 
ATM  cards  in  another  network  (as 
required  by  the  proposed  h  mal 
Judgment)  but  would  carr^'  no  brand  for 
that  network.  Cardholders  would  thus 
be  unaware  of  their  ability  to  access  this 
network,  and  would  not  use  the  card  for 
that  purpose.  This  result — cards  with 
"hidden"  functionally — was  not 
intended  by  either  party  to  the  proposed 
Final  Judgment. 

The  United  States  is  not  aware  of  any 
current  multiple  branding  restrictions 
on  stand-alone  stored  value  cards  or  the 
stored  value  function  of  hybrid  ATM/ 
stored  value  cards  in  the  MAC  network. 
Nothing  in  the  proposed  Final 
Judgment,  or  any  other  document  filed 
by  the  United  States  in  this  action, 
should  be  interpreted  as  c.adencing  a 
conclusion  by  the  United  States  that 
such  restrictions  would  or' would  not  be 
a  violation  of  the  antitrust  laws. 
Contrary  to  the  observation  in  a 
comment  filed  by  Chemical  Bank,  the 
proposed  Final  Judgment  does  not  give 
EPS  the  "right"  to  issue  such 
r?;:;ulations;  rather.  EPS  continues  to  be 
bound  by  the  antitrust  laws  and  any 
other  applicable  laws.  If  such 
regulations  are  issued  and  prove  to  be 
an  antitrust  violation,  they  can  and    . 
would  be  challenged  at  the  appropriate 
time. 

II.  POS  Issues 

Comments  filed  by  MPS,  Money 
Station  and  an  anonymous  source 
argued  that  the  proposed  Final 
Judgment  should  apply  to  access  to 
point-of-sale  ("POS")  network  services 
as  well  as  access  to  regional  ATM 
network  services.'  As  previously  noted, 
the  investigation  ccmducted  bv  the 
United  States  concluded  that  EPS  had 
unlawfully  maintained  a  monopoly  in 
access  to  regional  ATM  network 
st^rvices  in  certain  geographic  areas.  It 
did  not  detemiinp  w  hethor  EPS  had 


market  power  in  POS  ser/ices,  or 
whether  the  condu<:t  of  EPS  in  relation 
to  its  POS  network  business  constitiilpd* 
an  antitrust  violation. 

As  explained  more  fully  in  the 
Complaint  and  Competitive  Impact 
Statement,  MAC  has  maintained  its 
monopoly  in  access  to  regional  ATM 
network  services  in  part  by  preventing 
the  use  of  third  party  processors  by  its 
member  depository  institutions.  It  is  the 
understanding  of  the  United  States  that 
EPS  does  not  forbid  the  use  of  third   - 
party  processors  in  its  POS  network.*' 
Moreover,  although  the  comments  noted 
that  EPS  was  a  significant  supplier  of 
POS  network  services  and  suggested 
that  it  might  exercise  its  strength  in  this 
area  to  maintain  its  monopoly  in  access 
to  ATM  network  services,  none  of  the 
comments  indicated  that  EPS  was  tciking 
any  action  of  this  type.'  Nevertheless, 
the  proposed  Final  Judgment  does  not. 
as  argued  by  Money  Station,  leave  EPS 
"free"  to  place  restrictions  on  the  use  of 
POS  services  by  MAC  members.  Rather, 
EPS  is  bound  by  the  antitrust  laws  and 
other  applicable  laws.  If  the  conduct  of 
EPS  in  the  provision  of  POS  network 
services  constitutes  an  antitrust 
violation,  it  can  and  would  be 
challenged  at  the  appropriate  time. 

in.  Voidability  of  Contracts 

Cash  Station  expressed  concern  thai 
the  proposed  Final  Judgment  does  not 
make  clear  that  ATM  processing  and 
authorization  processing  contracts 
between  EPS  and  its  members  are 
voidable  by  the  members. 

Paragraph  IV.A  of  the  proposed  Final , . 
Judgment  states  in  relevant  part: 

Defendent  shall  not  maintain  or  enfon;e 
any*   *   "contract*  •  *  pursuant  to  which 
defendant  requires  any  depository  institution 
to  obtam  ATM  processing  or  authorization 
processinf?  froin  defenifert;  that  prohibit*  or 
purports  to  prohibit  a  deftosilory  instiftition 
from  obtaining  ATM  processing  or 
authorization  processing  from  any  ihiid  party 


'  PIJS  terminats  aro  ger,en.t.'v  located  in  t.*ie 
r^ttablishinenU  ai  merchari'cS.  Th«y  accept  an  ATM 
card  8r>d,  using  tho  ATM  network  or  a  paralltil  POS- 
only  network,  access  lh«  rasif holder's  acrount  to 
tMnsfur  funds  to  the  niorch-iiil's  atcou.nt. 


*  MP.S  ro.mpared  the  fee*  charged  by  EPS  to  ind 
for  the  use  of  third  parly  processors  in  its  POS 
network  with  the  cap  set  by  the  proposed  Final 
Judf^ent  on  fees  to  and  for  the  use  of  third  party 
processors  in  its  ATM  network.  While  the  comTnenl 
noted  that  fees  were  higher  in  lh«  POS  network,  ibi* 
in  and  of  itself  does  not  establish  that  third  pij-ry 
processors  are  unable  to  operate  in  the  POS 
network,  nor  does  it  establish  thai  EPS  has 
monopoly  pow^r  in  access  to  POS  network  .«en.  icns.  - 

'^  Money  Station  noted  that  EPS  couid 
conceivably  forbid  MAC  members  Xo  join  other  WIS 
networks,  or  that  it  could  forbid  the  use  of  third 
pHily  POS  processors  by  its  members.  While  such 
coi.ducl  could  constitute  an  antitrust  violation, 
thi-re  is  no  allegation  that  EPS  has  taken  such 
action.  The  I  'nited  Stales  is  not  prepared  to 
speculate  as  to  whether  EPS  will  issue  regu!a'[o;is 
on  thn  use  of  POS  network  or  prtKessing  services 
by  its  members,  nor  upon  the  content  of  sny  sut  h 
regulations.  Such  regulations  can  be  chullenged  If 
and  when  thoy  ure  instituted. 


processor:  or  that  conditions  M.\C 
rnemhership  or  availability  of  MAC  or  any 
successor  branded  ATM  network  access  on 
any  depository  institutioo's  obtaining  ATM 
processiiig  or  authorization  processing  from 
defendaat  or  not  obtaining  ATM  processing 
or  authorization  processing  from  a  qualified  . 
"  third  party  processor. 

This  provision  makes  void  any  contracts 
containing  such  clauses.  Paragraph  IV.I 
of  the  proposed  Final  Judgment  permits 
EPS  to  enter  into  new  contracts  with 
any  customers,  including  those  whose 
contracts  have  become  void  undef  the 
terms  of  Paragraph  IV.A.  provided  that 
it  supphes  a  copy  of  the  Final  Judgment 
to  those  customers  and  the  new : 
contracts^ conform  to  the  terms  of  the 
Final  Judgment.   - 

Cash  Station  also  expressed  concern 
that  unless  EPS  were  required  to 
explicitly  notify-  those  customers  whose 
r:ontracts  were  voided  by  the  proposed 
Final  Judgment  it  would  continue  to 
reap  the  benefits  of  these  contracts  until 
they  expired.  Notification  is  provided 
for  in  the  proposed  Final  Judgment, 
which  requires  EPS  to  provide  a  copv  of 
the  Final  Judgment  to  all  of  its 
customers.  In  addition,  third  party 
processors  and  competing  regional  ATM 
networks  will  be  highly  likely.to  bring 
this  fact  to  the  attention  of  potential 
customers. 

IV.  Gateways 

MPS  suggested  that  the  proposed 
Final  Judgment  should  ret^uire  EPS  to 
establish  "gateways"  with  other  regional 
ATM  networks.^  The  United  States     ' 
considered  this  issue  in  the  course  of  its 
investigation  and  concluded  that    - 
ensuring  that  MAC  members  would  be 
permitted  to  use  third  party  processors 
would  be  a  simpler  and  more  efficient 
type  of  injimctive  relief  to  remove  the 
barriers  to  entry  of  competing  networks, 
since  access  to  other  networks  will  be 
offered  by  these  third  party  processors. 

V.  Non-bank  ATM  Deployers 

An  anonymous  comment  stated  that 
the  proposed  Final  Judgment  did  not 
clearly  apply  to  ATM  deployers  other 
than  depository  institutions.  Paragraph 
II.H  clearly  states  that  "depository    - 
institution"  for  purposes  of  the 
proposed  Final  Judgment  includes  all 
MAC  members  who  deploy  ATMs.  The 


-   *Agateway  between  two  regional  ATM  networks 
is  essentially  a  short  <ut  to  avoid  the  use  of  a 
national  ATM  network  and  its  relatively  high  fees. 
Often  today  a  cardholder  of  one  network  can 
conduct  transactions  on  the  ATMs  of  another 
network.  In  most  cases  such  a  transaction  would  be 
routed  to  the  cardholder's  depository  institution 
over  a  national  ATM  network  linking  the  two 
regional  ATM  networks.  With  a  gateway,  however 
the  transaction  is  routed  directly  from  the  network 
of  the  ATM  deployer  to  the  network  of  the  card 


proposed  Final  Judgment  therefore 
applies  to  all  MAC  members,  whether  or 
not  depository  institutions. 

VI.  Technical,  Financial  and  Operating 
Rules 

Paragraph  IV.  E  of  the  proposed  Final 
Judgment  requires  EPS  to  provide 
qualiTied  third  party  processors  access 
to  the  MAC  network.  Because  a 
"qualified"  third  party  processor  is 
defined  in  part  as  one  which  meets  the 
defendant's  existing  technical,  financial 
and  opjerating  criteria  for  intercept 
processors  and  third  party  processors, 
an  anonjinous  comment  argued  that  the 
United  States  should  undertake  a 
comprehend  vt  review  of  the  existing 
criteria  and  each  change  to  the  criteria. 

The  terms  of  the  proposed  Final 
Judgment  render  such  a  detailed  review 
unnecessary.  The  paragraph  in  question 
makes  clear  that  th,ese  criteria  are  the 
same  for  both  third  party  processors  and 
intercept  processors.^  As  discussed  in 
the  Competitive  Impact  Statement,  the 
United  States  has  concluded  that  EPS 
has  a  strong  incentive  to  deal  fairly  with 
its  intercept  processors,  and  requiring 
equal  treatment  of  third  party  processors 
and  intercept  processors  should 
therefore  assure  that  third  party 
processors  are  also  deah  with  fairly. 

While  a  subsequent  clause  allovvs  EPS 
to  establish  additional  technical  criteria 
-for third  party  processors,  the  clause 
states  that  additional  technical  criteria 
may  only  concern  the  transaction 
information  to  be  transmitted  and  the 
communication  and  data  format. 
Moreover,  the  additional  criteria  may 
not  discriihinate  between  third  party 
processors  and  intercept  processors. 

The  comment  lists  several  possible 
methods  by  which  third  party 
processors  could  be  treated  unfairly  by 
EPS.  such  as  delays  in  the  pavTnent  of 
moneys  owed,  unnecessary  mandatory 
training  sessions,  and  late  notification  of 
network  technical  changes.  Because  the 
proposed  Final  Judgment  requires  that 
third  party  processors  and  intercept 
processors  have  equal  access  to  the 
network,  any  such  discriminatory' 
treatment  would  violate  the  proposed 
Final  Judgment.  Additional  restrictions 
are  unnecessary. 

VII.  Pricing  Structure 

An  anonjTnous  comment  discussed 
the  EPS  pricing  structure  for  third  party 
processors  and  suggested  several 
changes  to  that  structure  for 
incorporation  into  the  Final  Judgment. 
One  section  of  this  comment  alleged 


that  EPS  rules  require  third  party 
processors  seeking  access  to  the  M.\C 
network^to  be  "spjonsored"  by  a  M.\C 
member  depository  institution,  and  that 
the  third  peuty  processor  is  often 
charged  a  fee  by  the  MAC  member  for 
this  sponsorship.  Such  a  sponsorship  ■ 
requirement  would  violate  paragraph 
IV.E  of  the  proposed  Final  Judgment, 
which  requires  that  third  party 
processors  be  offered  access  to  the  MAC 
network  equal  in  type  and  quality  to 
that  offered  to  intercept  processors. 

The  comment  also  stated  that  the 
charge  paid  by  third  party  processors  in 
most  ATM  networks  consists  of  a 
combination  of  a  charge  from  the 
network  and  a  charge  from  the  card- 
issuing  baidi.  and  that  this  latter  charge 
is  paid  by  the  network  to  the  card- 
issuing  bank.8  The  conuncnt  alleged 
that  this  "bundling"  of  fees  is 
anticompetitive,  apparently  arguing  that 
this  conduct  constitutes  a  tying 
violation.  However,  a  traditional 
element  of  tying  violations  is  that  the 
products  are  actually  separate;  in  other 
words,  that  they  can  be  or  have  been 
bought  or  sold  separately.  The  comment 
itself  suggests  that  all  ATM  networks 
currently  charge  in  this  manner. 
Moreover,  to  the  knowledge  of  the 
United  States.  EPS  is  not  currently 
engaged  in  such  conduct  since,  as 
discussed  in  the  Complaint  and 
CompctitiveImpactStatement.EPS 
essentially  has  no  third  party  processors 
in  its  network.  If  EPS  chooses  to 
institute  such  a  pricing  policy  it  can 
then  be  determined  if  the  policy  violates 
the  proposed  Final  Judgment  or 
antitrust  laws. 

Finally,  the  comment  argues  that  the 
proposed  Final  Judgment  should  order 
EPS  to  distribute  M.AC  price  lists  as  a 
method  of  "policing"  the  non- 
discrimination clause.  However,  there  is 
no  reason  to  believe  either  that  EPS  will 
violate  the  proposed  Final  Judgment  by 
offering  discriminatory  pricing  or  that  it 
would  be  able  to  keep  such  a  blatant 
violation  confidential.  In  addition,  the 
proposed  Final  Judgment  f>ermits  the 
United  States  to  issue  inquiries  to  EPS 
which  would  easily  determine  its 
pricing  arrangements.  It  is  therefore  not 
necessary  to  order  publication  of  price 
lists. 


'In  fact.  EPS  has  represented  that  it  currently  has 
no  Hnancial  criteria  relevant  to  third  party 
processors. 


"The  United  States.is  not  at  all  certain  that  tnis 
is  the  case.  It  is  the  understanding  of  the  United 
States  that  in  most  ATM  networki  a  transaction  that 
reaches  the  network  switch  through  the  third  partv 
processor  of  the  bank  acquiring  the  transaction 
results  only  in  a  charge  for  use  of  the  network.  The 
only  other  charge  associated  with  the  transaction  is 
an  "exchange  revenue"  charge  which  is  paid  by  the 
card-issuing  bank  to  the  transaction-acquiring  bank 
In  essence,  this  is  a  charge  for  use  of  the  acquiring 
bank's  ATM  terminal  by  the  cardholder  of  the  card- 
issuing  bank. 
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VIII.  Subswitching 

Money  Station  argued  that  by 
permitting  EPS  to  charge  for 
subswitching  of  transactions,  the 
proposed  Final  Judgment  interferes  with 
the  ability  of  third  party  processors  to 
access  the  network.  "Subswitching" 
refers  to  the  switching  of  transactions 
between  members  of  the  same  regional 
network  without  accessing  that  network, 
and  therefore  without  paying  its  switch 
fees.  Generally  this  is  done  by  passing 
the  transaction  through  a  third  party 
processor  that  provides  ATM  processing 
for  both  members.  Many  regional  ATM 
networks,  although  not  all.  have  rules 
against  subswitching.  These  networks 
argue  that  cardholders,  who  make  the 
ultimate  decision  about  which  ATM  to 
access,  choose  a  particular  ATM  based 
upon  their  expectation  that  the 
transaction  will  be  routed  over  a 
common  regional  ATM  network,  known 
to  the  cardholder  by  the  brand  logo  on 
the  ATM  and  the  card.  Permitting 
subswitching  in  this  view  merely  allows 
third  party  processors  to  "free  ride"  on 
the  advertising  efforts  of  the  common 
network. 

Paragraph  IV. G. 2  of  the  proposed 
Final  Judgment  permits  EPS  to  charge  a 
royalty  on  subswitching  equal  to  the 
price  EPS  would  charge  for  a  switched 
transaction.  As  Money  Station  notes, 
this  would  likely  discourage 
subswitching  since  the  third  party 
processor  would  also  charge  a  fee  for  its 
services.  Nevertheless,  this  will  not 
discourage  entry  by  third  party 
processors.  As  described  in  the 
Complaint,  third  party  processors  have 
not  been  successful  in  entering  M.^C"s 
geographic  region  because  MAC 
members  have  been  unable  to  purchase 
their  ATM  processing  services.  The 
proposed  Final  Judgment  ensures  that 
.MAC  members  will  be  able  to  use  third 
party  processors.  Inability  to  offer 
subswitching  does  not  appear  to  be  a 
substantial  barrier  to  entry.  Moreover, 
third  party  processors  wishing  to  offer 
the  ability  to  switch  transactions  can 
simply  become  a  network  by  "branding" 
their  services;  in  other  words,  putting 
their  brand  logos  on  cards  and  ATMs. 
The  third  party  processor  would  then 
become  a  competing  regional  ATM 
network  to  which  EPS,  according  to 
paragraph  IV. H  of  the  proposed  Final 
Judgment,  may  not  restrict  access. 

IX.  Definition  of  "Restrict" 

Money  Station  suggests  that  the  term 
"restrict"  as  used  in  paragraph  IV. H  and 
certain  other  clauses  of  the  proposed 
Final  Judgment  is  not  sufficiently 
defmed.  It  was  not  necessary  to  define 
this  term  since  the  phrase  used  was 


"restrict  in  any  manner."  This  broad 
prohibition  on  restrictions  is  all  that  is 
necessary;  if  any  restriction  is  imposed, 
it  will  violate  the  proposed  Final 
Judgment. 

X.  Conclusion 

Pursuant  to  15  U.S.C.  §  16(e).  the 
proposed  Final  Judgment  caruiot  be 
entered  unless  the  Court  determines  that 
it  is  in  the  public  interest.  The  focus  of 
this  determination  is  whether  the  relief 
provided  by  the  proposed  Final 
Judgment  is  adequate  to  remedy  the 
antitrust  violations  alleged  in  the 
Complaint.  United  States  v.  Bechtel 
Corp..  1979-1  Trade  Cas.  (CCH)  1  62,430 
(N.D.  Cal.  1979),  affd.  648  r.2d  660.  665 
(9th  Cir.  1931),  cert,  denied  454  U.S. 
1083  (1982).  After  careful  consideration 
of  the  comments,  the  United  States 
continues  to  believe  that  the  proposed 
Final  Judgment  is  adequate  to  remedy 
the  antitrust  violations  alleged  in  the 
Complaint  and  therefore  that  entry  of 
the  proposed  Final  Judgment  is  in  the 
public  interest." 

After  the  comments  and  the  response 
of  the  United  States  have  been 
published  in  the  Federal  Register, 
pursuant  to  15  U.S.C.  §  16(d),  the  United 
States  will  move  the  Court  for  entry  of 
the  proposed  Final  Judgment. 

Dated:  August  15. 1994. 
Resptectfully  submitted. 
Kevin  C.  Quin. 

Attorney,  Communications  &  Finance 
Section.  Antitrust  Division,  555  Fourth  Street, 
NW..  Washington.  DC  20001, 1202)514-5660. 
Gregory'  M.  Sleet, 
United  States  Attorney. 

By  Nina  A.  Pala/by  Kevin  Quin 
Nina  A.  Pala. 

Assistant  United  States  Attorney,  Delaware 
Bar,\o.  2622,  District  of  Delaware,  1201 
Market  Street,  Wilmington.  Delaware  19S01, 
1302]  573-6277. 
July  6.  1994. 
Mr.  Richard  Liebeskind, 
Assistant  Chief,  Communications  and 

Finance  Section,  Antitrust  Division,  U.S. 

Department  cf  Justice,  555  Fourth  Street, 

N.W.,  Room  8104.  Washington.  DC. 

20001. 
Re:  Comments  to  the  Proposed  Final 

Judgment  in  United  States  of  America  v. 

Electronic  Payment  Sen-ices,  Inc  .  Civ. 

No.  94-208. 
Dear  Mr.  Liebeskind,  Enclosed  are 
cumments  on  the  propwsed  Final  Judgment  in 
the  above  mentioned  action.  These  comments 
are  submitted  to  you  pursuant  to  the 
provisions  of  the  Antitrust  Procedures  and 
Penalties  Act  providing  for  a  comment  p>eriod 
prior  to  the  effective  date  of  the  proposed 
Final  Judgment. 

To  be  sure,  we  appreciate  your  time  and 
efforts  in  this  matter  and  look  forward  to 
open  competition  in  the  banking  services 
industry.  However,  we  do  have  concerns 


with  the  proposed  Final  Judgment  which  are 
set  forth  in  the  enclosure. 

Please  feel  free  to  call  me  with  any 
questions  vou  may  have.  I  can  be  reached  at 
(513)  579-5447. 

Thank  you. 
Sincerely. 
MIDWEST  PAYMENT  SYSTEMS.  INC. 
Henry  W.  Hobson.  Ill, 
Senior  Vice  President. 
Enclosures 
c:  Robert  F.  Uhrig 

Comments  on  The  Proposed  Finai  Judgment 

US  v.EPS 

When  a  shared  network  obtains  market 
dominance,  it  can  preclude  use  of  it  by  other 
parties  (fmancial  institutions  or  third  partv 
processors)  by  explicit  exclusions  or  by  more 
insidious  means,  generally  pricing.  These 
issues  are  clearly  recognized  by  the  proposed 
Final  Judgment,  and  language  in  section  IV 
establishes  what  the  "prohibited  conduct" 
would  be  on  the  part  of  MAC.  The  judgment 
goes  on  to  say  that  MAC  "shall  not  restrict 
in  any  manner,  directly  or  indirectly,  the 
ability.   .  .to  obtain  ATM  processing  or 
authorization  for  access  to  the  MAC  or  anv 
successor  branded  ATM  network  controlled 
by  defendant  from  any  qualified  third  party 
processor."  Generally,  equal  access  shall  be 
provided  to  qualified  third  party  processors 
on  equal  terms  as  those  extended  to  intercept 
processors,  including  aggregation  of 
transactions.  Reciprocity  of  processing, 
including  pricing  andterms,  is  also 
contemplated. 

Defendant  is  also  ordered  to  offer  volume 
discounts  to  all,  on  substantially  equal  terms, 
and  the  judgment  also  f>ermits  MAC  to  offer 
transaction  switching  at  nondiscriminaton,- 
royalties  that  shall  not  be  greater  than  the 
price  for  switched  transactions.  This  last 
stipulation  may  need  a  bit  of  clarification  for 
the  Final  Judgment  to  have  its  intended 
effect,  however,  and  that  is  the  substance  of 
this  comment. 

Banks  and  other  nnancial  institutions  have 
"joined  forces"  in  many,  widely  different 
combinations  to  offer  electronic  banking 
services  to  their  customers  since  the  advent 
of  ATMs  and  other  electronic  terminals. 
Generally  speaking,  these  combinations  are 
formed  for  (1)  marketing  purposes,  (2) 
particular  geographic  areas,  (3)  brand 
identification  that  differentiates  services 
available  to  particular  sets  of  customers,  and 
(4)  cost  efficiencies  that  result  from  larger 
transaction  bases  (economies  of  scale). 
Whatever  the  reason,  there  now  exisl»a 
diverse  tapestry  of  electronic  banking 
associations  across  the  United  States,  but  in 
some  areas,  a  monopolistic  enterprise 
threatens  the  existence  of  many  "smaller 
networks.  Such  is  the  case  with  MAC  and  its 
ATM  network. 

Open  access  is  available,  but  only  from  a 
technological  point  of  view.  Financial 
institutions  and  third  party  processors  are 
essentially  forced  to  join  the  dominant 
network  to  provide  the  greatest  access 
possible  to  retail  customers.  There  would  be 
no  problem  if  the  dominant  network  would 
change  only  for  transactions  (without 
surcharge  or  royalty)  based  on  volume  of 


transaction*  presented.  Then  the  user  of  the 
subordinate  network  would  be  paying  for  the 
marketing  l)enefits  of  its  smaller  network  and 
only  for  the  use  of  the  "electronic  highway" 
provided  by  the  dominant  network.  In  fiact, 
the  brand  identity  of  the  dominant  network 
serves  no  purpose  to  an  otherwise 
"unbranded"  user.  Moreover,  no  one  would 
argue  that  the  choice  (o  join  MAC  should  be 
made  by  weighing  the  advantages  of  its  brand 
(with  all  the  consequent  marketing  and 
service  differentials)  against  an  alternative 
brand,  but  MAC'S  current  pricing  structure 
places  a  punitive  burden  on  third  party 
processors  and  financial  institutions  and 
forces  membership  in  the  network,  requiring 
MAC  identification,  thus  hastening  the 
demise  of  sulx>rdlnate  networks  and 
eliminating  choice  between  different 
providers  of  service. 

Just  recently  the  Quest  NefWork  of 
Kentucky  sent  a  letter  to  its  participants 
indicating  that  its  vialjility  had  been  re- 
assessed, with  the  outcome  that  the  Quest 
brand  would  be  discontinued  in  favor  of 
^L^C  by  June  1. 1995  (letter  attached).  The 
only  reason  for  this  change  was  the  layering 
of  pricing  to  participants  in  the  Quest 
Network  caused  by  the  brand  identity  of 
MAC  on  its  members  who  were  also  members 
of  the  Quest  Network. 

A  simple  solution  to  this  issue  would  be 
liie  ability  of  subordinate  networks  to  use  the 
dominant  network  for  transaction  switching, 
paying  a  competitive  and  nondiscriminatory 
price  for  that  use.  but  without  the 
requirement  of  brand  identification  (and 
subsequent  terms  and  pricing)  of 
membership  in  the  dominant  network. 
Reciprocity  should  also  be  a  requirement, 
such  that  if  the  dominant  network  desired 
the  ability  to  use  the  subordinate  network's 
transaction  switching  service,  it,  too,  would 
have  to  provide  full,  complete  and 
nondiscriminatory  access  to  its  network 
without  mandating  memljership  and  brand 
identity  by  the  dominant  network  members. 
In  essence,  "open  access"  should  be  the  rule 
without  "branding"  each  network  with  the 
other's  identity  in  an  area  where  there  is 
clear  dominance  by  one  network  over  others. 
This  is  the  case  in  Illinois  where  four  (4) 
networks  act  cooperatively  to  permit 
universal  access  to  any  cardholder  in  that 
state  without  requiring  any  one  network 
member  (or  third  party  processor)  to  join  any 
other  network.  Pricing  is  based  solely  upxjn 
the  number  of  transactions  processed. 

The  concept  of  "ubiquity  and 
convenience"  can  only  be  accomplished  by 
a  truly  open  environment  where  individual 
institutions,  processors  or  networks  can  have 
access  to  the  dominant  electronic  banking 
network,  which  in  this  case  is  MAC  and 
where  MAC  members  can  enjoy  the  same 
reciprocity  at  the  subordinate  network 
terminals. 

It  is  not  clear  what  effect  the  proposed 
Final  Judgment  will  have  on  point  of  sale 
(POS)  services.  Although  MAC  may  or  may 
not  be  practicing  the  exact  same  "anti- 
competitive" conduct  in  the  POS  area  as  in 
the  ATM  area,  certain  barriers  do  exist  which 
discourage  competition.  For  example, 
although  MAC  seems  to  allow  member 
HnaTicial  institutions  to  use  third  party 


processors  to  provide  POS  services  to  such 
financial  institution's  sponsored  merchants, 
the  costs  of  such  an  option  are  prohibitive. 
MAC  charges  a  $25,000  "Processor 
Initialization  Fee"  to  such  a  third  party 
processor  (MAC  Point  of  Sale  Schedule  of 
Fees  attached).  The  MAC  Point  of  Sale 
Schedule  of  Fees  states  that  this  fee  is  for  test 
time  and  certification,  but  the  525,000  only 
includes  20  hours  of  test  time  and  there  is 
a  charge  of  $250  per  hour  for  test  time  which 
exceeds  the  20  hours.  This  set-up  or 
establishment  fee  is  plainly  excessive  in 
relation  to  the  $100  per  hour,  $1,000 
maximum  third  party  processor  set-up  fee  set 
forth  in  the  proposed  Final  Judgment.  In 
addition,  MAC  charges  third  party  POS 
processors  51.000  per  month  for  the  first 
communications  port.  S2.000  per  month  for 
each  additional  communications  port  and  a 
S300  per  month  "Processor  Residency  Fee". 
Given  the  importance  and  dramatic  rise  in 
POS  transactions  over  the  years,  failure  to 
explicitly  include  POS  antiUTist  stipulations 
in  the  proposed  Final  Judgment  could  have 
a  devastating  effect  on  competition  in  the 
POS  area. 

Finally,  there  is  a  curious  exclusion  of 
"access  cards  that  contain  an  integrated 
circuit  computer  chip  with  a  stored  value 
function"  firom  branding  restrictions  in 
Section  IV(H).  If  these  cards  should  be  issued 
by  a  MAC  rhember.  and  their  use  might 
include  the  necessity  to  utilize  transaction 
sw  itching  services  of  MAC  from  a  terminal 
other  than  a  MAC  terminal,  should  they  not 
also  be  included  in  the  philosophy  that  says 
there  can  be  no  brand  restriction  by  MAC?  It 
is  recognized  that  use  of  these  unique  types 
of  cards  may  involve  "off-line"  transactions 
throughout  some  period,  but  the  settlement 
and  switching  of  settlement  transactions  may 
necessitate  the  same  unrestricted  access  to 
the  network  that  magnetically  stripwd  cards 
would  employ  in  an  "on-line"  mode.  As  an 
example,  if  a  cardholder  in  an  "electronic 
benefits"  (EBT)  processing  area  that  utilizes 
"smart  card"  technology  is  able  to  withdraw 
a  certain  amount  of  cash  from  ATMs  as  part 
of  the  benefit  distribution  process,  and  that 
cardholder  uses  an  ATM  belonging  to  a 
network  or  processed  by  a  third  party 
processor  other  than  MAC.  the  network  or 
processor  should  be  able  to  switch  settlement 
U^nsactions  through  MAC  (paying  the 
standard  switching  fise)  without  paying  an 
excessive  royalty  or  finding  it  necessary  to 
become  a  memt)er  of  MAC  in  order  to 
complete  the  transaction. 

MEMORANDUM 

Date:  June  22. 1994 

To:  All  Quest  Network  Participants 

From:  Mike  McEvoy,  President.  Transaction 

Sen'ices  Company 
Subject:  Future  Direction  of  the  Quest 

Network 

On  May  10, 1993,  the  Quest  Network  sent 
a  memorandum  to  your  organization  that 
outlined  our  commitment  to  continue 
providing  Quest-branded  services  to  financial 
institutions  throughout  this  market  area. 
Since  that  communication  a  year  ago,  several 
major  announcements  and  changes  have 
occurred  which  has  resulted  in  a  re- 
assessment of  the  ongoing  viability  of  the 


Quest  Network  and  the  services  offered 
under  the  Quest  brand. 

Electronic  Payment  Sen-ices.  Inc.  (EPS)  is 
a  Delaware  corporation  currently  owned  by 
four  bank  holding  companies:  Banc  One 
Corporation.  Columbus,  Ohio;  CoreStates 
Financial  Corporation.  Philadelphia. 
Pennsylvania;  KeyCorp,  Albany.  New  York 
(successor  to  Society  Corporation,  Cleveland, 
Ohio);  and  PNC  Bank  Corp.,  Pittsburgh, 
Pennsylvania.  These  four  bank  holding 
companies  have  consolidated  their  various 
ATM/POS  networicsfMAC,  Owl,  Jubilee.  Tri- 
Net  and  Green  Machine)  into  EPS  under  the 
MAC  brand  name.  EPS  has  also  announced 
plans  to  add  two  additional  equity  owners: 
Mellon  Bank  Corporation  and  National  City- 
Corporation.  Locally  and  regionally,  the 
affiliates  of  PNC  Bank.  Bank  One.  and 
National  City  Bank  will  actively  participate 
in  the  MAC  network  and  will  be  converting 
their  cardholder  base  and  ATM  terminals  to 
the  MAC  brand.  Liberty  National  Bank, 
which  is  being  acquired  by  Banc  One 
Corporation,  has  also  joined  aftd  will 
likewise  actively  participate  in  the  MAC 
network.  Liberty  will  be  converting  their 
cardholder  base  and  ATM  terminals  to  the 
MAC  brand,  and  will  be  re-marketing  MAC 
access  to  other  financial  institutions 
throughout  the  region. 

These  developments  will  cause  a  majority 
of  the  ATM  and  POS  trarisactions  currently 
processed  by  the  Quest  Nerv*-ork  to  be 
converted  to  the  MAC  brand.  It  is  difficult  to 
develop  a  reasonable  long-term  business  case 
for  the  continuation  of  the  Quest  Network 
and  its  Quest  brand  when  a  significant 
portion  of  the  transaction  processing 
business  will  be  directed  to  the  MAC 
network. 

The  owners  of  the  Quest  Network  believe 
that  the  ti.me  to  begin  an  orderly  transition 
from  the  Quest  brand  is  at  hand.  The  Quest 
Network  will  offer  transition  assistance  to 
each  of  its  participants,  if  requested,  and  has 
begun  to  develop  a  plan  to  assist  those 
participants  wishing  to  convert  to  the  MAC 
network.  The  Quest  Network  will  also  assist 
participants  that  wish  to  convert  to  another 
network,  if  requested.  This  transition  period 
will  begin  in  July  1994  and  will  conclude  by 
June  1995.  The  Quesr  Network,  therefore, 
does  not  expect  to  operate  beyond  June  1 . 
1995. 

We  appreciate  your  past  loyalty,  support 
and  participation  in  the  Quest  Network  and 
pledge  to  work  with  you  and  your  processors 
to  effect  a  timely  transition  with  minimal 
disruption  to  your  financial  institution  and 
your  customers.  If  you  have  questions,  please 
feel  free  to  contact  anv  of  the  owners  of  the 
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Quest  Network  regarding  any  aspect  of  this 

announcement. 

Wallace  A.  Fudold, 

Executive  Vice  President,  Bank  of  Louisville. 

Roy  A.  Eon. 

Vice  President,  Bank  One,  Lexington  N.A. 

W.  LeGran.de  Rives, 

Executive  Vice  President,  Liberty  National 
Bank. 

Leslie  H.  London, 

Senior  Vice  President,  National  City  Bank. 
Kentucky. 

Edward  F.  Johnson, 

First  Senior  Vice  President,  Ov\'ensboro 
National  Bank. 

Michael  D.  Moll. 

Vice  President.  PNC  Bank,  Kentucky.    ' 

John  T.  Perkins, 

Executive  Vice  President,  Trans  Financial 
Bank.  N.^..  Chairman.  Quest  Network. 

Michael  E.  McEvoy. ' 

President.  Transaction  Services  Company. 
Quest  Network. 

Exhibit  A.— MAC  Point,  of  Sale 
Schedule  of  Fees 

[July  1,  1992) 


Processor  Initialization 
Fee  (tof  either  direct  ac- 
cess Of  for  intercept  proc- 
essor on  behalf  ot  a  finan- 
cial Institution,  includes  20 
hours  of  test  time  tor  cer- 
tification). 

.  processor  Initialization  Fee 
for  each  additional  Proc- 
essor added  through  your 
Gateway  link. 

.  Excess  Test  Time  Fee  (for 
each  hour  of  test  time  in 
excess  of  20  hours). 


4.  Additional  Communica- 
tions Ports  @  9600  BPS- 

5.  Monthly  Processor  Corv 
nect  Fee: 

Port   Fee    (per   port   @ 

9600  BPS). 
Processor        Residency 

Fee  (maximum 

S2.000). 

6.  Transaction  Fee:  For  each 
transaction  received  by  the 
MAC  switch  from  you  in- 
cluding incompleted  and 
denied  transactions. 

7.  Communications  Fees: 
These  shall  be  forwarded 
on  a  pass  through  basis 
nrxjnthly  and  include  line 
charges,  maintenance  and 
equipment  including  main- 
tenance o(  such  equip- 
ment. 


S25.000. 


S2,000. 


At  current 
rates  (rate 
as  of  July  1 , 
1992)15 
S250per 
hour. 

S2,000  per 
port. 


Si  .000  per 
month. 

S300  per  proc- 
essor. 

S.045  per 
transaction. 


July  7,  1994. 

Mr.  Richard  Rosen, 

Chief,  Communications  and  Finance  Section, 
U.S.  Department  of  Justice.  Antitrust 
Division,  555  4th  Street,  NW.,  room 
8104,  Washington,  DC  20001. 

Re;  United  States  of  America  v.  Electronic 
Payment  Service,  Inc.,  U.S.  District  Court 
for  the  District  of  Delaware,  Civ.  No.  94- 
208 

In  response  to  the  invitation  extended  on 
page  24712  of  the  May  12,  1994  edition  of  the 
Federal  Register  (59  FR  24712),  Cash  Station, 
Inc.  comments  on  the  proposed  Final 
Judgment  filed  in  the  proceedirig  named 
above. 

Cash  Station,  Inc.  o[)erates  a  regional 
automated  teller  machine  ("ATM")  and 
point-of-sale  terminal  ("PCS  ")  network,  and 
is  headquartered  in  Chicago,  Illinois. 

Our  comments  are  as  follows; 

J.  Paragraph  IV. H— Branding  Restrictions  . 

Paragraph  IV.H  of  the  proposed  Final 
Judgment  requires  EPS  to  permit  MAC 
members  to  display  multiple  network  marks 
on  ATMs  and  ATM  cards,  stating  that 
"Defendant  shall  in  no  marmer  restrict  any 
depository  institution  ATM  deployer  that 
chooses  to  be  affiliated  with  multiple  ATM 
networks  from  displaying  multiple  ATM 
network  logos  on  its  ATMs  *   *   *  (and)  shall 
not  prohibit  any  institution  ATM  card  issuer 
located  in  (specified  states]  *  •   •  from 
issuing  cards  that  display  multiple  ATM 
logos."  Despite  that  restriction,  EPS  is 
permitted  to  "restrict  the  branding  of  access 
cards  that  contain  an  integrated  circuit 
computer  chip  with  a  stored  value  function." 

Assuming  that  it  is  appropriate  to  limit 
EPS's  ability  to  restrict  co-branding  in 
connection  with  the  "MAC"  logo,  the 
exclusion  of  stored  value  cards  from  this 
limitation  creates  a  significant  loophole  for 
EPS. 

First,  as  drafted  in  the  proposed  Final 
Judgment,  the  stored  value  card  exception 
appears  to  allow  EPS  to  retain  its  prohibition 
on  co-branding  simply  by  causing  all  of  its 
debit  cards  to  be  reissued  on  card  stock  that 
has,  in  addition  to  the  magnetic  stripe  found 
on  the  cards  currently  issued,  and  integrated 
circuit  computer  chip  with  a  stored  value 
function.  We  expect  that  many  of  EPS's  smart 
cards  will  be  multipurpose  cards  that  bear 
both  the  traditional  magnetic  strip 
technology  found  on  today's  on-line  debit 
cards  and  an  integrated  computer  chip  with 
a  stored  value  function.  Assuming  that  it  is 
appropriate  to  provide  relief  on  the  branding 
restrictions  in  the  case  of  the  stored  value 
cards  (see  below).  Paragraph  IV. H.  should 
specify  that  such  relief  applies  only  to  cards 
that  function  solely  through  use  of  the 
computer  chip  and  do  not  also  function  as  a 
traditional  debit  card  using  existing  magnetic 
strip  technology.  Otherwise,  the  benefits 
sought  to  be  obtained  under  Paragraph  IV. H. 
may  be  illusory. 

Second,  again  assuming  the  EPS  is  entitled 
to  some  relief  with  respect  to  its  stored  value 
card,  we  question  whether  EPS  should  be 
allowed  to  further  the  market  power  enjoyed 
by  the  "MAC"  ATM  brand  by  suing  that 
brand  to  identify  the  store  value  card 
technology.  In  other  words,  if  EPS  is  allowed 


to  avoid  the  effects  of  the  Final  Judgment  in 
connection  with  an  ancillary  product,  should 
it  not  also  be  precluded  from  promoting  the 
ancillary  product  with  the  brand  that  is 
central  to  the  Final  Judgment? 

Finally,  it  is  not  clear  why  any  protection 
is  appropriate  in  the  case  of  EPS's  stored 
value  card  product.  It  is  our  understanding 
that  EPS  did  not  invent  the  chip  card 
technology  but  is  simply  applyingexisting 
technology. 

2.  Paragraph  TV.!. — Voidability  of  Existing 
Processing  Contracts. 

The  proposed  Final  Judgment  does  not 
clearly  indicate  that  the  contracts  entered 
into  illegally  by  EPS  for  ATM  processing  and 
authorization  processing  are  voidable  at  any 
time  by  the  financial  institutions.  Paragraph 
IV.  A  of  the  proposed  Final  Judgment  states 
that  EPS  "shall  not  maiotain  or  enforce  any 
*   *   *  contract,  agreement  or  arrangement" 
that  furthers  the  tying  practices  that  are  the 
subject  of  the  proceeding,  and  Paragraph  IV.  1. 
of  the  proposed  Final  Judgment  allows  EPS 
to  sign  up  new  customers  by  delivering  a 
copy  of  the  Final  Judgment  (apparently  on  a 
prospective  basis  only),  but  nowhere  is  it 
stated  affirmatively  that  each  of  EPS's 
existing  ATM  and  authorization  processing 
customers  may  cancel  its  processing 
agreements  with  EPS  at  any  time  without 
penalty  or  that  EPS  must  notify  its  customers 
of  their  rights  to  terminate  these  agreements. 
If  it  is  not  made  clear  that  the  existing 
contracts  are  voidable,  EPS  may  enjoy  the 
benefits  of  the  tying  arrangements  through 
the  expiration  of  these  contracts,  which  may 
not  occur  for  several  years. 

Very  truly  yours. 
Cash  Station,  Inc. 

By; 
James  H.  Hayes, 
Senior  Vice  President  and  General  Counsel. 

July  11, 1994. 

By  Hand 

Richard  Rosen,  Esq., 

Chief,  Communications  and  Finance  Section, 
Antitrust  Division,  U.S.  Department  of 
Justice,  555  4th  Street,  N.W.,  Room  8104. 
Washington,  DC.  20001 

Re;  United  States  of  America  v.  Electronic 
Payments  Services,  Inc.,  Civ.  No.  94-208 

Dear  Rich;  Enclosed  are  two  copies  of 
Citicorp's  comments  concerning  the 
proposed  consent  decree  in  the  above- 
captioned  matter.  They  are  submitted 
pursuant  to  Section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
§  16(b).  and  in  accordance  with  the  notice 
published  in  the  Federal  Register  on  May  12, 
1994.  The  comments  address  Section  IV, 
Paragraph  H  of  the  proposed  consent  decree. 

Please  let  me  know  if  you  have  any 
questions  concerning  these  comments. 

Sincerely, 
A.  Douglas  Melamed 
Enclosures 


Comments  of  Citicorp  Credit  Services,  Inc., 
Concerning  the  Proposed  Consent  Decree  in 
United  States  v.  Electronic  Payments 
Services,  Inc. 

Pursuant  to  Section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
§  16(b),  Citicorp  Credit  Services,  Inc. 
("Citicorp")  submits  these  comments 
concerning  the  proposed  consent  decree  in 
United  States  v.  Electronic  Payments 
Services,  Inc.,  which  was  filed  in  the  United 
States  District  Court  for  the  JDistrict  of 
Delaware  on  April  21, 1994,  and  published 
in  the  Federal  Register  on  May  12, 1994. 
Citicorp  is  not  a  member  of  defendant 
Electronic  Payment  Services'  ("EPS")  ATM 
network.  Money  Access  Service  ("MAC"). 
Citicorp  is,  however,  involved  in  all  aspects 
of  electronic  fund  payments,  including  credit 
cards,  ATM  cards,  and,  more  recently,  access 
cards  containing  an  integrated  circuit 
computer  chip  with  a  stored  Value  function, 
or  "smart  cards". 

The  Complaint  on  which  the  consent 
decree  is  based  alleges  that  MAC  is  the 
largest  ATM  network  in  the  United  States  by 
transaction  volume;  that  EPS  has  entered  into 
agreements  with  a  multitude  of  banks  in 
Pennsylvania,  New  Jersey,  Delaware,  and 
other  states;  that  more  than  ninety  percent  of 
all  ATMs  in  Pennsylvania,  New  Jersey,  and 
Delaware  are  connected  to  MAC;  that  MAC 
is  the  "dominant"  ATM  network  in  those 
states;  and  that  "nearly  all  banks"  regard 
MAC  as,  in  effect,  an  essential  facility  for 
entry  into  the  ATM  business.  (H  14, 19,  20.) 
The  Complaint  further  alleges  that  EPS  has 
used  its  "monopoly  power"  to  exclude 
comp)etitors  from  the  ATM  business  in 
MAC'S  areas  of  dominance.  {%  25.) 

The  proposed  consent  decree  is  intended 
to  put  an  end  to  EPS'  anticompetitive 
practices  and  thereby  to  increase  ATM 
network  competition.  Citicorp  is  concerned, 
however,  that  the  proposed  consent  decree 
could  be  understood — or,'more  likely, 
misunderstood — to  give  EPS  license  to 
engage  in  what  may  he  anticompetitive 
conduct  with  respect  to  the  smart  card 
business. 

The  source  of  this  concern  is  Paragraph  H 
of  Section  IV  of  the  proposed  consent  decree. 
Among  other  things,  that  Paragraph  prohibits 
EPS  from  restricting  MAC-member  banks 
from  issuing  ATM  cards  that  display 
multiple  ATM  network  logos.  The  Paragraph 
goes  on  to  state,  however,  that  EPS  "may 
restrict"  multiple  branding  of  smart  cards. 
The  Competitive  Impact  Statement  asserts 
that  permitting  EPS  to  restrict  multiple 
branding  of  smart  cards  will  notlessen  the 
pro-competitive  impact  of  the  consent  decree 
(page  16,  n.  10). 

Citicorp  understands  these  statements  to 
mean  only  that  restrictions  on  multiple 
branding  of  smart  cards  are  not  prohibited  by 
the  consent  decree.  But  the  language  is  not 
ctear  and  could  be  read  to  manifest  a 
conclusion  by  the  Department  of  Justice  that 
restrictions  on  multiple  branding,  and 
perhaps  other  EPS  restrictions  on  smart 
cards,  are  not  anticompetitive.  No  such 
conclusion  is  warranted  on  this  record,  and 
the  Department  should  make  clear  that  it  has 
reached  no  such  conclusion. 

It  is  too  early  to  know  whether  future 
restrictions  on  smart  card  branding,  or  other 


restrictions  not  barred  by  the  proposed 
consent  decree,  would  be  procompetitive  or 
anticompetitive.  It  is  not  difficult  to  imagine, 
however,  how  EPS  could  engage  in 
anticompetitive  practices  that  could  injure 
the  fledgling  smart  card  business  if  EPS" 
dominant  position  in  the  ATM  network 
market  jjersists. 

For  example,  if  successful  development  of 
non-MAC  smart  card  networks  required 
participation  of  many  or  all  of  the  thousands 
of  MAC-member  banks,  EPS  could  deal  a 
crippling  blow  to  competing  smart  card 
networks  by  prohibiting  MAC-member  banks 
from  participating  in  non-MAC  smart  card 
networks.  Similarly,  if  access  to  the  MAC 
ATM  network  were  essential  to  the  success 
of  competing  smart  cards,  EPS  could  doom 
competitors  by  prohibiting  such  access. 

EPS  could  achieve  the  same  objectives 
through  less  direct  means.  EPS  could  impose 
operating  rules  or  technical  restrictions  on 
third-party  processors  that  as  a  practical 
matter  make  it  impossible  for  MAC-member 
banks'  ATM  machines  to  be  accessed  by  non- 
MAC  Smart  cards  or  cards  that  utilize  a 
technology  ditferent  from  that  used  for  MAC 
smart  cards.'  Such  restrictions  would  be 
similar  to  the  ATM  network  processing 
restrictions  that  are  prohibited  by  the 
proposed  consent  decree. 

Restrictions  on  multiple  smart  card 
branding  could  also  make  it  economically 
infeasible  for  banks  to  participate  in  more 
than  one  smart  card  network.  MAC-member 
banks  that  issue  MAC  smart  cards  would 
have  to  issue  additional  cards  to  give  their 
customers  access  to  rion-MAC  machines  and 
networks.  The  resulting  additional  costs 
could  discourage  MAC-member  banks  from 
participating  in  other  smart  card  networks 
and  thereby  impede  the  development  of 
competing  networks. 

Depending  on  the  circ-umstances,  any  of 
these  kinds  of  restrictions  could  reduce 
competition  and  prevent  the  development  of 
alternative,  and  perhaps  superior,  smart  card 
technologies.  The  risk,  in  short,  is  that  EPS 
could  use  its  existing  dominant  power  in 
ATM  networks  and  ATM  processing,  and  the 
MAC-member  banks'  control  of  essential 
facilities,  to  prevent  the  establishment  of 
competing  smart  card  networks  and  thereby 
leverage  its  ATM  monopoly  into  market 
power  in  the  smart  card  business.  If  so,  EPS' 
restrictions  could  injure  both  MAC-member 
banks  (and  their  customers)  and.  perhaps 
more  important,  entities  (and  their  potential 
customers)  that  would  prefer  not  to  join  MAC 
but  rather  to  compete  against  it. 

Accordingly.  Citicorp  urges  the 
Department  of  Justice  to  make  clear  for  the 
Court  and  the  public  that  the  proposed 
consent  decree  does  not  authorize  EPS  to 
impose  any  branding  restrictions  for  smart 
cards  or  reflect  any  conclusion  by  the 
Department  about  the  competitive 
significance  of  any  potential  EPS  restrictions 
regarding  smart  cards.  Such  a  clarification 
would  not  require  any  substantive  changes  to 
the  proposed  consent  decree.  Instead,  the 


'  Currently.  EPS  utilizes  the  smart  card 
technology  offered  by  Gem  Plus.  Competitors 
including  Microcard.  Schlumberger.  IBM.  and 
AT&T  offer  different  technology. 


Department  could  clarify  the  meaning  of  the 
proposed  consent  decree  in  the  response  to 
the  public  comments  that  it  submits  to  the 
Court  pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act,  15 
U.S.C.  §  16(b). 

The  development  of  smart  card  technology 
and  networks  offers  enormous  potential 
benefits  to  the  public.  Citicorp  urges  the 
Department  to  keep  a  watchful  eye  in  order 
to  prevent  anticompetitive  conduct  by  EPS 
that  could  hinder  the  full  development  of 
smart  card  technology  and  its  applications. 

Respectfully  submitted, 
A.  Douglas  Melamed 
Martha  Aaron  Ross 
Wilmer,  Cutler  &  Pickering. 
2445  M Street.  N.W.,  Washington.  DC 20037- 
1420.(202)663-6000. 
Counsel  for  Citicorp  Credit  Ser\'ices,  Inc. 

July  11, 1994. 
July  6, 1994. 
Mr.  Richard  Rosen. 

Chief.  Communications  and  Finance  Section. 
Room  8104.  U.S.  Department  of  justice. 
Antitrust  Division,  555  4th  Street.  NW.. 
Washington.  DC  20001. 

Dear  Mr.  Rosen;  I  wish  to  state  my 
opposition  to  the  exception  provision  offered 
in  the  Consent  Decree  against  EPS,  Inc. 
regarding  the  limited  branding  of  Smart 
Cards. 

Sepcifically.  the  exception  will  eventually 
undermine  the  intent  of  the  Decree  to  allow 
for  greater  competition  if  allowed  to  stand 
without  greater  clarity.  EPS  should  not  be 
permitted  to  have  a  privileged  posture  on 
limited  branding  for  cards  containing  an 
intergrated  chip  simply  because  they  are 
heavily  into  its  innovation.  Future  growth  of 
this  technology  will  require  greater 
acceptance  and  access  considerations  to  wit 
this  provision  ignores.  Make  the  better  and 
far  more  universal  interpretation  that 
brandingof  all  types  of  cards  is  in  the  greater 
interest  of  comp>etition  and  eliminate  this 
loophole  provision. 
Respectfully. 
William  R.  Kennedy. 
Board  Member.  New  England  Network. 

July  11. 1994.- 

Mr.  Richard  Liefesbind. 

Assistant  Chief  Communications  6-Fmance 

Section.  U.S.  Department  of  Justice. 

Antitrust  Division.  Room  8104.  555 

Fourth  Street.  NW..  Washington.  DC 

20002. 
Re:  United  States  v.  Electronic  Payment 

Services.  Inc.  (EPS) 

Dear  Mr.  Liefesbind;  On  behalf  of  Meridian 
Bancorp,  Inc..  "Meridian."  a  bank  &  financial 
ser\'ices  holding  company  headquartered  in 
Reading.  Pennsylvania.  I  would  like  to  make 
the  following  comments  to  the  Consent 
Decree  relating  to  the  branding  of  electronic 
stored  value  cards  (smart  cards). 

It  is  our  opinion  that  the  provision  in 
Section  IV  (H)  which  would  allow  EPS  to 
"restrict  the  branding  of  access  cards  that 
contain  an  integrated  circuit  computer  chip 
with  stored  value  function"  is  contrary  to  the 
comf)etitive  provisions  being  decreed  in  the 
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balance  of  paragraph  H.  This  exemption 
implies  that  EPS  would  be  able  to  regulate 
the  market  by  mandating  that  it's  member 
institutions  only  issue  smart  cards  that  carry 
the  EPS  brand,  and  that  only  cards  that  carry 
the  sole  EPS  brand  would  be  capable  of 
accessing  accounts  at  an  EPS  certified  ATM 
machine.  An  issuer  that  belongs  to  other 
networks  would  have  to  issue  secondary 
cards,  at  additional  exptenses.  to  allow  it's 
customers  access  via  non-EPA  networks. 

Additionally,  we  would  also  like  to  pwint 
out  the  inconsistency  in  the  implied 
assumption  that  a  smart  card  is  diH^erent  from 
an  ordinary  ATM  card  which  carries  a 
magnetic  stripe.  It  is  quite  likely  that  both 
features  would  have  to  co-exist  on  the  same 
card  to  alio^v  account  access  as  well  as 
"refueling"  of  the  electronic  chip  at 
nationally  branded  terminals  such  as  CIRRUS 
and  PLUS  outside  of  the  EPS  market  area. 

By  allowing  EPS  to  dictate  the  non- 
branding  of  these  cards  a  loophole  has  be«>u 
created  which  would  allow  EPS  to  control 
network  access  of  it's  member  banks  and 
restrict  the  competitive  potential  of  other 
regional  networks.  We  feel  that  this 
exception  should  be  removed  from  the 
Consent  Decree  and  in  fact  specific  language 
should  indicate  that  smart  card  and  sm^it 
card  technology  are  included  within  the 
scope  of  the  decree. 
Sincerely, 
Peter  L  Andersen. 
Vice  President,  Electronic  Banking. 

July  11, 1994. 

Sent  by  Telecopier  and  Overnight  Courier 
Richard  L.  Rosen.  Esq..  Chief,  United  States 
Development  of  Justice,  Antitrust 
Division,  Communications  and  Finance 
Section.  Room  8104,  555  Fourth  Street 
N.VV..  Washington,  D.C  20001. 
Re:  Pro|X)sed  Consent  Decree,  The  United 
States  of  America  v.  Electronic  Payment 
Services.  Inc.  Civ.  No.  94-0208 
Dear  Mr.  Rosen:  Included  with  this  letter 
IS  a  copy  of  comments  submitted  today  by 
Chemical  Banking  Corporation  with  regard  to 
the  proposed  consent  decree  in  the  above- 
captioned  action.  A  confirmation  copy  of 
these  comments  is  also  being  sent  to  you 
today  by  overnight  courier. 

If  you  have  any  questions  concerning  these 
comments,  or  if  you  fail  to  receive  all  four 
pages  of  the  comment  letter,  please  call  me 
at  vour  earliest  convenience. 

Very  truly  yours. 
Robert  J.  Egan 
RJE:cv 
Enclosure 

cc-  Michael  Hegarty,  Ronald  A.  Brai.u. 
|ulyll,1994. 

United  States  Department  of  Justice, 

Antitrust  Division.  Communications  and 
Finance  Section.  Room  8104.  555  Fourth 
Street  NW..  Washington.  DC  20001. 

Attention:  Richard  L.  Rosen,  Esq.,  Chief. 

Re:  Proposed  Consent  Decree.  The  United 
States  of  America  v.  Electronic  Payment 
Services,  Inc.  Civ.  Na  94-0208 

Ladies  and  Gentlemen:  Chemical  Banking 
Corporation  ("Chemical")  appreciates  this 


opportunity  to  comment  on  the  propmsed 
consent  decree  in  the  above  captioned  action 
(the  "Consent  Decroe").  All  terms  capitalized 
in  this  letter  and  not  defined  herein  are  used 
with  the  definitions  assigned  to  them  in  the 
Consent  Decree.  Based  on  the  analysis  set  out 
below.  Chemical  is  concerned  that  Section 
IV-H  of  the  Consent  Decree  may  create  a 
serious  threat  to  con)petitors  of  EPS. 

Back^ound 

Chemical  is  a  bank  holding  company 
incorporated  in  the  state  of  Delaware  which 
f>artici{>ate8  through  certain  of  its  subsidiary 
banks  in  many  ATM  networks.  Chemical  is 
also  a  shareholder  in  the  New  York  Switch 
Corporation  ("NYS")  which  owns,  operates 
and  controls  the  New  York  Cash  Exchange 
ATM  network  (the  "NYCE  Network")  and 
will  be  a  shareholder  in  the  proposed 
network  to  be  formed  by  the  merger  of  the 
New  York  Switch  Corporation  and  NENl  Ina 
when  such  network  is  approved.  Chemical's 
subsidiaries.  Chemical  Bank  and  Chemical 
Bank  New  Jersey,  N.A.,  are  each  a  participant 
in  both  the  MAC  and  the  NTQi  networks, 
among  other  ATM  networks.  Ttuough  its 
subsidiary.  Chemical  Bank,  Chemical  is 
working  on  projects  involving  the  use  of 
smart  card  technology  and  has  implemented 
a  pilot  project  using  AT&T  technology  to  test 
various  smari  card  applications. 

Analysis 

As  a  corporation  which  directly,  and 
indirectly  through  its  subsidiaries,  is  both  an 
active  participant  in  ATM  networks  and 
involved  with  the  development  and 
implementation  of  smart  card  technologies. 
Chemical  is  concerned  about  the  potential 
anti-comp>etitive  impact  of  that  portion  of 
Section  IV-H  of  the  Consent  Decree  that 
provides  that  "Defendant  [EPS]  may  •   •   • 
restrict  the  branding  of  access  cards  that 
contain  an  integrated  circuit  computer  chip 
with  stored  value  function  •  •   •••  The  cards 
described  In  the  quoted  language  of  the 
Consent  Decree  are  commonly  referred  to  as 
"smart  cards."  If  the  Consent  Decree  were  to 
be  adopted  in  its  present  form.  EPS  would 
have  the  right  to  impose  such  restrictions  for 
a  period  of  ten  years.  Depending  on  haw 
defendant  EPS  availed  itself  of  such  right,  it 
could  place  Chemical  and  its  local  bank 
subsidiaries  at  a  distinct  competitive 
disadvantage.  If.  for  example,  defendant  EPS 
were  to  allow  only  the  MAC  brand  to  appear 
on  any  smart  card  used  in  the  MAC  Network 
or  otherwise  restrict  the  ability  of  other 
regional  networks'  brands  to  3pp>ear  OQ  a 
smart  card  used  in  that  network,  it  cold  force 
Chemical  Bank  and  Chemical  Bank  New 
Jersey,  N.A.,  along  with  other  banks  which 
have  a  significant  customer  base  in  the  area 
where  the  MAC  network  now  dominates,  to 
Issue  two  cards  to  each  customer,  one  which 
would  bear  the  MAC  brand  and  would  be  for 
use  in  the  MAC  network  and  a  second  which 
would  be  for  use  in  all  other  networks  in 
which  such  banks  participate.  Including  the 
"NYCE  network.  If  the  cost  of  such  a  two-card 
program  proved  too  burdensome  for  some 
banks,  this  restriction  cold  lead  to  those 
banks  issuing  a  single  card  bearing  the  MAC 
brand  to  those  customers  located  in  areas 
where  the  MAC  Network  had  significant 


market-power.  Such  action  would  impede 
the  possibility  of  another  network  being  able 
to  develop  a  customer  base  in  MAC 
dominated  areas  sufficient  to  challenge  the 
MAC  Network. 

The  Competitive  Impact  Statement  which 
accompanies  the  Consent  Decree  seeks  to 
justify  this  provision  of  the  Consent  Decree 
by  staUngthat  "*   *   *  restricting  multiple 
branding  of  electronic  stored  value  cards  will 
not  lessen  the  pro-competitive  impact 
because  "ordinary"  ATM  cards  which  are  far 
more  common  will  not  be  restricted." 
Competitive  Impact  Statement,  fn  10,  p.  16. 
This  approach  apptears  to  assume  that  there 
would  be  two  totally  different  types  of  cards 
used  In  the  markets'  EPS  now  dominates: 
ordinary  ATM  cards  and  "smart  cards.""  In 
fact,  it  is  far  more  likely  during  the  period 
in  which  the  Consent  Decree  would  be  in 
effect  that  most  financial  institutions  would 
issue  cards  that  contained  both  forms  of 
technology.  In  the  pilot  project  implemented 
by  Chemical  Bank  referred  to  above,  the 
cards  used  contain  both  a  chip  and  a 
magnetic  stripe.  This  wrill  be  done  in  ord>T 
to  assure  that  the  smart  cards  issued  will 
continue  to  be  usable  in  all  of  the  ATM 
networks  in  which  Chemical  Bank  is  a 
member 

Smart  cards,  with  their  enhanced 
capability  and  increased  versatility,  will 
certainly  be  the  emerging  technology  for  bank 
cards  over  the  next  ten  years.  For  example, 
smart  cards  are  seen  as  the  desirable  card  for 
;  use  in  the  area  of  government  spwnsored 
electronic  benefit  transfer  programs.'  The 
rights  granted  to  EPS  with  regard  to  smart 
cards  could,  if  piermitted  to  remain  in  the 
Consent  Decree,  Influence  significantly  EBT 
programs  in  the  states  where  EPS  Is  now  the 
dominate  ATM  and  POS  service  provider. 
Therefore,  to  allow- EPS  to  control  the 
introduction  of  such  cards  effectively  allows 
them  to  restrict  what  may  well  be  the  next 
stage  of  development  for  ■"ordinary"  ATM 
cards  as  well  as  to  restrict  the  deployment  of 
cards  which  blend  today's  "mag"  stripe 
technology  with  smart  card  enhancements. 
Such  a  result  could  extend  EPS'  control  to 
new  areas  of  the  payment  system  beyond 
ATM  and  POS  networks.  If  the  language  uf 
the  Consent  Decree  Avere  modified  to  provide 
tliat  EPS  could  not  restrict  branding  with 
regard  to  any  card  which  combined  the  smart 
card  and  magnetic  stripe  technologies, 
much — through  not  all — of  the  concern  about 
this  provision  would  be  alleviated. 

The  Competitive  Impact  Statement  does 
not  put  forward  any  effective  argument  to 
support  granting  EPS  this  restrictive  power. 
EPS  itself  is  not  a  developer  of  smart  Card 
technology  but  has  acquired  technology  from 
one  of  a  group  of  compianies  which  are 
developing  such  technology  today.  The 
Consent  Decree  expressly  prphibils  EPS  froin 
imposing  restrictions  on  branding  In  other 
circutnstance  based  on  a  finding  of 
significant  prior  abuse  by  EPS  yet  allows  it 
to  restrict  smart  card  deployment  based 
solely  on  the  view  that  siKh  cards  are  not 


•  See.  "Prom  Paper  lo  Electronics:  Creating  a 
Benefit  Delivary  System  That  Worka  Better  A  Co*li 
Less.'"  Report  of  ti>*  Federal  Electronic  Beneflu 
Transfer  Task  ForcA  (May  1994)  p.  32  et  teq. 


widely  used  today  and  that  such  an  approach 
will  encourage  innovation  and  technology 
among  those  developing  smart  card 
technology.  By  allowing  EPS  to  restrict 
branding  in  the  case  of  smart  cards,  EPS 
could  effectively  limit  access  to  the  MAC 
network  to  only  those  entities  utilizing  a 
technology  it  approves.  Based  on  1993 
transaction  volumes,  the  MAC  network  is  the 
largest  regional  ATM  network  in  the  county', 
greater  in  size  than  the  ne.xt  two  networks 
combined.^  Using  this  power  it  could  secure 
a  preferential  price  from  a  vendor  of  smart 
card  technology  in  exchange  for  the  exclusive 
right  to  be  the  vendor  of  the  only  technology 
used  in  the  MAC  network.  This  could  have 
a  chilling  effect  on  the  development  of  smart 
card  technology  and  grant  to  EPS  and  to  its 
shareholder  banJes  the  ability  to  have  a 
serious  impact  on  the  technological 
innovations  of  their  competitors  without  any 
justification. 

Conclusion 

For  the  reasons  stated.  Chemical  urges  the 
Justice  Department  to  strike  that  portion  of 
Section  IV-H  which  allows  EPS  any  right  to 
restrict  the  use  of  smart  cards  in  the  MAC 
network.  Alternatively,  the  language  of  this 
Section  should  be  modified  to  limit  to  cards 
that  contain  only  smart  card  technology  and 
that  the  restrictions  on  branding  will  be 
subject  to  regular  review  by  the  Department 
of  Justice  to  assure  their  reasonableness. 

Very  truly  yours, 
Ronald  A.  Braco 

July  11,  1994. 

By  Telecopy  and  Courier 

Richard  Rosen,  Esq., 

Chief.  Communications  and  Finance  Section. 

Room  8104,  U.S.  Department  of  Justice. 

Antitrust  Division.  555  Fourth  Street. 

N.W..  Washington,  D.C.  20001. 
Richard  Liebeskind,  Esq., 
Assistant  Chief,  Communications  and 

Finance  Section,  Room  8104.  U.S. 

Department  of  Justice.  Antitrust  Division. 

555  Fourth  Street.  N.W..  Washington, 

D.C.  20001. 
Re:  Comments  of  Money  Station,  Inc.  on 

Proposed  Final  Judgment  in  United 

States  v.  Electronic  Pa>'ment  Services, 

IncCiv.  No.  94-208,  D.  Del.  '    " 

Gentlemen:  Money  Station,  Inc.  (Money 
Station)  submits  this  comment  pursuant  to  15 
use.  Sections  16(b),  (d),  on  the  proposed 
Final  Judgment  in  United  States  vs. 
Electronic  Payment  Services,  Inc.  published 
on  May  12, 1994^  at  59  Fed.  Reg.  24711  ef 
seq. 

According  to  the  Competitive  Impact 
Statement  published  along  with  the  proposed 
Final  Judgment,  Electronic  Payment  Services, 
Inc.  (EPS)  has  maintained  a  "tying 
arrangement-that  is  per  se  unlawftal'"  by 
foreclofing  independent  third-party  ATM 
processors  [id.  at  24718)  as  "has  maintained 
a  monopoly  in  regional  ATM  netvvork 
access"  [id.]  in  numerous  states,  including 
"substantial  portions  of  the  state  of  Ohio" 
[id).  The  proposed  Final  Judgment  is 
intended  to  advance  the  public  interest  in 


'  See,  American  Bankqjr.  July  5, 1994.  p.  12. 


both  a  direct  and  an  indirect  way.  The 
intended  direct  benefit  is  to  increase 
competition  in  the  market  for  ATM 
processing  ser\'ices  by  eliminating  the  tying 
arrangement.  The  intended  indirect  benefit  is 
to  increase  competition  in  the  market  for 
regional  ATM  access  by  making  it  possible 
for  banks  to  join  multiple  ATM  networks 
through  third-party  A'TM  processors. 

Money  Station  operates  an  ATM  network 
prfncipally  located  in  Ohio,  but  which  also 
has  participants  located  in  Kentucky,  Indiana 
and  West  Virginia  (where  EPS  is  also  alleged 
to  have  monopoly  power)  with  ATM 
machines  that  bear  the  Money  Station 
trademark  and  are  linked  to  the  Money 
Station  network.  Money  Station  represents 
exactly  the  kind  of  potential  and  actual 
competition  that  the  Government  looks  to  as 
a  means  of  malving  the  market  for  regional 
ATM  access  niore  competitive  in  the 
geographic  areas  where  MAC  is  currently  the 
ubiquitous  network  with  market  power. 
Consequently.  Money  Station  has  reviewed 
the  proposed  Final  Judgment  carefully. 

Money  Station  agrees  with  the  Government 
that  elimination  of  the  tj'ing  arrangement,  if 
effectively  implemented,  will  open  up 
competition  for  ATM  processing  services. 
Money  Station,  however,  has  far  less 
confidence  that  competition  in  ATM 
processing  services  can  overcome  the 
"collective  action  program."  referred  to  in 
the  Competitive  Impact  Statement,  in  the 
market  for  regional  ATM  access.  [Id.  at 
24720.)  There  are  genuine  economic  costs 
associated  with  joining  more  than  one 
regional  network  [e.g.,  card  issuance  costs, 
signage  costs).  Unless  multiple  banks  act 
simultaneously  to  join  one  or  more 
competing  networks  in  addition  to  the 
ubiquitous  network,  no  benefits  can  accrue  to 
the  individual  bank  that  joins  one  or  more 
such  competing  networks.  In  other  words,  no 
bank  will  incur  the  costs  to  join  network  B 
in  addition  to  the  ubiquitous-network  A 
uiiless  network  fl  provides  sufficient  ATMs 
and  cards  that  the  bank's  transaction  volume 
flowing  through  network  B  generates  enough 
income  (or  savings)  to  justify  the  costs 
associated  with  joining  network  B.  That 
transaction  volume  depends  on  the  actions  of 
other  banks.  This  "collective  action"  problem 
is  exacerbated  if  the  ubiquitous  network  with 
market-power  is  able  to  establish  any 
disincentives  (whether  technical  or 
economfc)  against  joining  other  networks. 

Nevertheless,  Money  Station  recognizes 
that  elimination  of  the  tying  arrangement 
challenged  in  the  complaint  in  this  case,  if 
effectively  implemented,  does  open  up 
comp)etition  for  ATM  processing  ser\'ices  and 
is  thus  in  the  public  interest.  Money  Station 
further  recognizes  that  elimination  of  the 
tying  arrangement,  again  if  effectively 
implemented,  is  a  necessar\'  first  step,  even 
if  not  a  totally  sufficient  step,  in  of)ening  up 
the  market  for  regional  ATM  access  and  so. 
again,  is  in  the  public  interest.  Money  Station 
therefore  supports  the  proposed  Final 
Judgment  as  a  general  matter. 

To  ensure,  however,  the  effectiveness  of 
the  proposed  Final  Judgment,  Money  Station 
recommends  that  several  issues  be  addressed 
before  the  proposed  Final  Judgment  is 
approved. 


First,  the  same  card  that  provides  access  to 
ATMs  also  usually  provides  access  to  POS 
devices,  and  virtually  every  ATM  network, 
including  the  networks  operated  by  EPS  and 
Money  Station,  also  operates  a  POS  network 
As  Money  Station  reads  the  proposed  Final 
Judgment.  EPS  is  free  in  the  future  to  place 
restrictions  on  members  of  its  MAC  network 
(which  operates  both  a  POS  and  ATM 
network)  with  respect  to  their  right  to  be 
members  in  other  POS  networks  or  even, 
possibly,  on  their  right  to  use  third-party 
processors  for  their  POS  outlets.  Such  POS- 
related  restrictions,  if  imposed,  would  add  to 
the  entry  barriers  in  regional  ATM  access 
already  created  by  the  'collective  action" 
problem.  The  proposed  Final  Judgment 
should  be  clarified  so  that  access  to  the  .M.^C 
ATM  network  or  to  the  MAC  POS  network 
is  not  denied,  impeded,  ordiscrimipa'ed 
against  through  pricing  or  other  means  if  a 
financial  institution  elects  to  join  a 
competing  POS  network.' 

Second,  the  proposed  Final  Judgment  uses 
the  phrase  "shall  not  restrict  in  any  manner" 
or  simileu-  phrases  several  times.  For 
example.  Section  IV(H)  mandates  that 
"Defendant  shall  in  no  manner  restrict  any 
dep>ositor>'  institution  ATM  deployer  from 
enabling  ATMs  to  function  in  multiple  ATM 
networks."  There  is  no  definition  of  the  verb 
"restrict"  in  the  proposed  Final  Judgment. 
The  proposed  Final  Judgment  clearly  does 
prohibit  directly  exclusiona.'j'  contracts  and 
discriminatory  pricing  related  to  ATM 
network  membership.  However,  it  is  not  clear 
that  the  proposed  Final  Judgment  deals 
effectively  with  various  other  disincentives 
that  EPS  may  establish  that  would  further 
discourage  banks  from  incurring  the  already 
significant  costs  and  risks  of  joining  multiple 
networks.  Although  the  proposed  Final 
Judgment  does  prohibit  penalties  imposed  on 
or  direct  legal  obstructions  to  a  bank's  joining 
a  competitive  network,  it  is  not  clear  that  a 
reward  for  not  joining  to  competitive  network 
is  a  restriction  under  the  proposed  Final 
Judgment.  Given  EPS's  histor\'  of  practices  to 
presen-e  it's  monopoly  in  the  regional  ATM 
access,  it  seems  prudent  to  clarify  that  the 
phrase  "shall  not  restrict"  bars  any  practice 
that  creates  disincentives  for  a  bank  to  belong 
to  multiple  networks. 

Third.  Section  IV(G)(2)  of  the  proposed 
Final  Judgment  appears  on  its  face  to  give 
EPS  the  discretion,  with  respect  to 
transactions  between  depository  institutions 
that  are  members  of  an  EPS  network  and 
switched  by  a  third-party  processor,  to 
impose  a  royalty  fee  equal  to  the  price  of 
transactions  switched  [i.e..  processed)  by  EPS 
itself  Because  the  third-party  processor  must 
charge  some  fee  to  cover  its  costs  in  this 
situation,  the  combination  of  a  license  fee 
equal  to  EPS's  fee  (referred  to  in  this 
provision  as  "loyalties  that  shall  not  be 
greater  than  the  price  for  switched 
transactions'J  plus  the  third-party 
processor's  fee  will  necessarily  exceed  EPS's 
direct  fee.  Therefore,  this  provision  appeals 
to  give  EPS  a  means  to  continue  to  hamp>er 


'  Money  Station  believes  ttiat  EPS  enjoys  a 
position  of  dominance  with  respect  to  access  to 
regional  POS  networks  that  is  comparable  to  the 
dominant  position  EPS  has  maintained  in  markets 
for  regional  ATM  network  access. 
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severely  third-p>arty  processors  seeking  to 
dissipate  EPS's  monopoly  power.  This  may 
well  negate  the  effectiveness  of  the  proposed 
Final  Judgment's  intent  to  opt- n  up 
competition  in  the  ATM  processing  services 
and,  indirectly,  in  regional  ATM  arress.  In 
Money  Station's  view.  Section  IV(G)(2) 
should  either  be  revised  or  clarified. 

Fourth,  Money  Station  believes  that 
skeptical  scrutiny  should  be  given  to  the 
provision  in  Section  IV(H)  that  [jennits  EPS 
to  "restrict  the  branding  of  access  cards  that 
contain  an  integrated  circuit  computer  chip 
with  a  stored  value  function."  Thii  language 
is  an  exemption  for  what  are  known  as 
"smart  cards"  from  the  requirement  in 
Section  IV(H)  that  EPS  cannot  bar  ATM  cord 
issuers  that  choose  to  be  aftiliated  with 
multiple  *  TM  networks  from  issuing  cards 
that  disp'ay  itiuhiple  ATM  network  logos  or 
from  displaying  multiple  ATM  network  logos 
on  their  ATMs.  Money  Station  believes  that 
this  exemption  could  well  have  a  powerful 
anti-competitive  effect  on  the  development 
and  competitiveness  of  ATM  networks  other 
than  EPS.  This  effect  would  occur  if  EPS  took 
the  position  that  the  exemption  language 
applied  to  access  cards  that  contain  both  a 
normal  "mag  stripe"  feature — as  do  niost 
ATM  cards — as  well  as  a  "smart  card" 
feature,  if  so,  and  if  EPS  inserted  a  "smart 
card"  feature  on  an  appreciable  number  of 
cards  with  a  traditionaJ  "mag  stripe" 
feature,-'  the  multi-branding  purpose  of 
Section  rV(H) — which  seeks  to  sustain  the 
rompwtitiveness  of  other  ATM  networks — 
would  be  undermined.  In  addition,  .Money 
Station  is  concerned  that  as  a  result  of  this 
exemption,  EPS  will  require  that  ATM  or 
POS  machines  that  are  part  of  EPS's  network 
may^not  accept  ATM  or  POS  cards  with  a 
"smart  card"  feature  other  than  that  utilized 
or  approved  by  EPS.  In  this  event,  the  pro- 
competitive  purpose  of  preventing  EPS  from 
barring  co-branding  of  ATM  machines  would 
also  be  undermined.  To  the  best  of  Money 
Station's  knowledge,  EPS  is  nota  develofier 
of  "smart  card"  technology,  but  simply  a 
customer  of  developers  of  that  technology. 
Money  Station  thus  believes  that  the  theory 
c  ited  in  support  of  the  exemption — "that 
•  *   *  restrictive  branding  of  electronic 
stored  value  cards  will  encourage  innovation 
and  competition"  in  connection  with  smii 
i  ards  ' — has  no  applicability  to  EPS. 

Respectfully  submitted, 
A.  Edward  Gough, 
PTfsident. 

)ulyn,1994. 
By  Hand  De!ivei\, 

Rif  hard  I..  Rosen,  Esquire, 

Chief.  Comrminications  and  Finunce  Section, 

Antitrust  Division,  U.S.  Deportment  of 

Justicf^.  535  4th  Street,  N.W.—Hoom 

8104.  Washington.  DC  2001. 
Re;  L'nitt-d  States  v.  Electronic  Payment 

Services.  Inc.  Qv.  Na  94-208  ID.Del.). 


''  Monny  Stalior,  believes  that  this  is  highly  likely 
tieiajv,.-*  LPS  is  likely  to  want  il.s  dcress  cards  lo 
»n:k  at  AT>^  machines  that  lack  an  EPS  trademaik, 
but  contain  the  PLl>S  or  CIRRUS  trademarks  and 
that  are  conrigured  only  to  a<  cepi  cards  with  «  "m.ig 
"•tripe." 

'."59  Ked.  Reg.  24721.  n.  10 


Dear.  Mr.  Rosen:  I  am  writing  on  behalf  of 
The  New  York  Switch  Corporation  |"NYS") 
to  comment  on  the  proposed  Stipulation, 
Final  Judgment  ("the  decree"),  and 
Comjjetitive  Impact  Statement  in  United 
Slates  V.  Electronic  Payment  Services,  Inc. 
("EPS"),  Qv.  No.  94-208,  as  set  out  at  59 
Fed.  Reg.  24711  (May  12,  1994).  NYS 
operates  the  NYCE*  ATM/POS  network.  For 
many  years,  NYCE  has  been  foreclosed  from 
competing  against  EPS"  MAO"  network  in 
Pennsylvania  and  other  states  where  MAC 
has  successfully  established  monopoly  power 
through  the  very  types  of  exclusionary 
practices  which  are  the  subject  of  the  decree. 
By  prohibiting  its  members  from  joining 
NYCE  or  selecting  N\'CE  as  their  prcK::essor, 
EPS  has  largely  succeeded  in  insulating  itself 
from  competition  from  NYCE.  3>;  xell  as  from 
other  regional  ATM  networks  a.-id  third  party 
processors,  in  Pennsylvania  aird  a  iT.imb«of 
other  states. 

The  remedial  purp>use  of  the  proposed 
decree  is  to  check  EPS'  market  power  by 
facilitating  the  entry  of  competing  regional 
ATM,  networks  and  ATM  processors  into  ' 
markets  in  which  EPS  has  heretofore 
exercised  market  jxiwer  through  various 
exclusionary  practices.  To  that  end,  the 
decree  would  prohibit  EPS  from  restricting 
its  depKJsitory  institution  members  from 
belonging  to  other  networks;  under  the 
decree,  EPS  also  cannot  restrict  any 
depository  institution  from  (i)  "displaying 
multiple  ATM  network  logos  on  its  ATMs"; 
(ii)  "issuing  cards  that  display  multiple  ATM 
network  logos";  or  (iii)  "enabling  ATMs  to 
function  in  multiple  ATM  network."  '  NYS 
applauds  the  Department  of  Justice  for 
bringing  this  action  and  fo/  achieving  the 
foregoing  remedial  provisions,  which  NYS 
supp>orts. 

What  concerns  NYS  is  the  ambiguity  and 
potential  for  abuse  of  the  exception 
permitting  EPS  to  "restrict  the  branding  of 
access  cards  that  contain  an  integrated 
circuit  computer  chip  with  a  stored  value 
function"  ^  (referred  to  as  "smart  cards"). 
According  to  the  Competitive  Imjiact 
Statement,  the  Department  has  concluded 
that  "(plermitUng  EPS  to  restrict  the  muhiple 
branding  on  smart  cards  will  not  undercut 
the  impact  of  the  decree  because  the 
branding  of  ordinary  ATM  cards,  which  are 
not  by  far  more  common,  is  not  restricted."  ' 
In  conjunction  with  this  statement,  the 
Department  cites  the  contention  of  EPS  "that 
allowing  restrictive  in  servic  es  among  firms 
marketing  such  cards."  * 

NYS  believes  that  this  provision,  which  is 
an  exception  to  the  general  prohibitory  thrust 
of  the  decree,  creates  a  potential  loophole 
which  EPS  could  interpret  to  perpetxiate  its 
exclusionary  practices  with  respect  to  ATM 
cards.  For  this  reason,  while  NYS  generally 
supports  the  decree,  it  nevertheless  urges  the 
Department  to  withhold  its  consent  unless 
the  exception  is  modified  or  clarified  as 
suggested  below  to  reduie  its  anticompetitive 
potential. 


'59  Fed.  Reg.  at  24717. 
*  Id.  lemphasi*  addedL 
•Ked.  R<^  at  24721,  n.ia 

'Id. 


I.  Tunney  Art  Standards 

As  the  I>;partment  well  knows,  the  Tiinney 
Act,  under  which  these  comments  are 
permitted,  is  intended  to  ensure  that  antitruM 
consent  det;rBes  serve  the  public  interest.  As 
the  court  in  the  recent  Airline  Tariff 
Publishing  case  pointed  out,  one  of  th*-  tests 
for  determining  vjhether  the  entry  of  a 
proposed  consent  judgment  is  in  the  puWic 
interest  is  whether  the  proposed  decree 
"effectively  opens  the  relevant  markets  to 
compietition  and  prevents  the  recurrence  of 
anticompetitive  activity."  United  States  v. 
Airline  Tariff  Publi.ihing  Co.,  1993-2  Trade 
Cas.  (CCH)  t  70,409  at  71.,167  (D.D.Q  Nov, 

1,  1993.  quoting  United  Statei,  v.  Awericon 
Del.  and  Del.  Co..  552  F.  Sup.  131. 153  (D.C. 
1982),  afpd  sub.  mom.,  Maryland  v.  United 
Sates.  460  U.S.  1001  (1983).  Using  language 
that  is  applicable  here,  the  court  inquired 
whether  the  proposed  final  judgment  "Using - 
language  that  is  applicable  here,  tin?  court 
inquired  whether  the  proposed  final 
judgment  "prohibit[edl  both  behavior  that 
the  government  receives  to  be  a  current 
antitrust  violation  and  behavior  that  could 
enable  the  settling  defendants  to  devi.se 
methods  through  which  to  engage  in  anti 
competitive  beha  vior.  "^ 

H\'S  submits  that  the  ambiguous  language 
of  the  smart-card  exception  (i.e.,  "cards  th.-it 
contain"  the  stored  value  function)  could 
allow  EPS  to  continue  its  exclusionary 
conduct  with  respect  to  Am  cards  sin>ply 
by  merging  the  ATM  cards  with  smart-card 
functionality.  The  Competitive  Impact 
Statement  does  not  appear  to  recognize  the 
ability  of  EPS  to  lake  advantage  of  the  smart- 
card  exception  to  avoidthe  prohibitions  of 
the  decree.  Based  on  its  knowledge  of  the 
impending  market  impact  of  smart  cards. 
NYS  strongly  believes  that  the  Department 
must  directly  address  the  anticompetitive 
pKJtential  of  this  ambiguous  smart-card 
exception. 

2.  The  Smart  Card  Exception  Undenv.ir.ff  t/it 
Purposes  of  the  Decnse 

EPS  has  established  a  pattern  of  excluding 
cnmpetitors  by  conditioning  its  financial 
institutions'  membership  on  their  agreement 
not  to  belong  to  other  networks  and  not  to 
use  the  brands  of  those  networks  on  their 
cards  and  ATMs.  JvTVS  is  concerned  that  the 
smart-card  exception  could  be  interpreted 
and  exploited  by  EPS  to  subvert  the  genera] 
prohibitions  in  the  decree  against  ATM  and 
ATM  card  branding  restrictions.  Through  this 
exception,  EPS  would  be  able  to  convert  its 
ATNl  cards  to  dual-function  cards  and  esciipe 
the  prohibitions  of  the  decree,  to  the 
detriment  of  NYS  cornpetition  generally. 

The  Department's  acceptance  of  the  smrirt- 
card  exception  appears  to  rest  on  two 
premises:  one  is  that  stored  value  cards,  with 
their  computer-chip  component,  are  so 
distinct  from  "ordinary  ATM  cards"  (whit  h 
rely  on  magnetic  stripe  technology)  that  the 
exception  will  not  significantly  affect  the 
member  institutions'  use  of  "ordinary  ATM 
cards"  which  are  the  primary  focus  of  the 
Complaint;  the  other  premise  appears  to  be 
that  the  current  number  of  smart  cards  is  still 


relatively  low  compared  with  the  number  of 
ordinary  ATM  cards  and  that  any 
anticompetitive  consequences  of  the 
exception  will  therefore  be  negligible.  NYS 
disagrees  with  both  premises. 

It  cannot  be  assumed  that  "ordinary  ATM 
cards"  and  smart  cards  are  and  will  remain 
sepwrate,  stand-alone  devices.  NYS  has 
reason  to  believe  that  the  smart  card  being 
marketed  by  EPS  to  financial  institutions  is 
not,  in  fact,  a  product  separate  from  the 
ordinary  ATM  card  but  is  instead  a  hybrid, 
multi-function  card  that  contains  both  a 
computer  chip  with  stored  value 
functionality  and  a  magnetic  stripie  with  on- 
line debit  functionality.  This  dual 
functionality  in  a  single  card  is  already  being 
tested  and  its  use  is  likely  to  increase 
substantially  in  the  near  future.  Moreover,  as 
several  industry  publications  disclose,  EPS 
intends  to  offer  a  multi-purpose  smart  card 
which  is  basically  a  combination  ATM/stored 
value  card.  For  example,  one  source  reports 
that: 

Consumers  will  get  a  micro-chip,smart 
card  that  also  has  a  mag-stripe  on  back.  The 
card  will  be  available  for  both  on-line  debit 
and  off-line  prepaid  debit  applications.  When 
consumers  use  the  card  in  an  ATM  or  on-line 
POS  application,  a  terminal  will  read  the 
mag-stripe  and  when  used  in  an  off-line 
prepaid  application,  the  terminal  will  read 
and  deduct  funds  from  the  chip  memory.* 

Nor  is  it  correct  to  assume  that  the  number- 
of  smart  cards  will  remain  relatively  low. 
Although  just  emerging,  smart-card 
applications  are  expected  to  expand  rapidly. 
EPS  apparently  intends  to  market  its  smart 
card  aggressively  to  financial  institutions 
throughout  its  service  area.  While  the 
Department  correctly  observes  that  the 
nur.iber  of  smart  cards  is  now  relatively  small 
when  compared  with  ordinary  ATM  cards, 
EPS  has  made  it  clear  that  it  sees  the 
potential  for  significant  growth  in  the  use  of 
its  hybrid  ATM  card  with  a  computer  chip.' 

The  decree  explicitly  bars  EPS  from 
restricting  its  members'  branding  of  ATM 
cards.  Yet,  the  intention  and  effect  of  the 
smart-card  exception  are  ambiguous.  If  is 
possible  that  EPS  would  be  able  to  prohibit 
all  of  its  member  banks  from  placing  the 
.NYCE  brand  or  other  competing  network 
brands"  on  any  card  (including  an  "ordinary 


>  Air/in*-  Tariff  Publishing  Co.  1993-2  Traiio  tUs 
KTH)  at  71 ,  168  lempbasia  added). 


*  Banlc  Networic  News.  Vol.  1 1,  No.  7.  Aug.  26, 
1992,  at  7.  See  also  American  Banker.  Feb.  12. 1993, 
al  3  (rpporting  that  EPS  stored  value  card  "doubles 
as  an  ATM  card"). 

'  ABA  Banking  Journal  July  1993,  at  68  rM.\Cs 
26  million  card  holders  will  still  use  their  cards  for 
ATM  transactions,  but  those  with  the  smart-card 
version  will  be  able  to  load  monetary  value  onto  the 
cards  at  the  ATMs,  as  well.  EPS  estimates  there  will 
be  20  million  smart -card  users  by  1998.");  see  also. 
American  Banker.  Feb  12. 1993  (reporting  that  EPS 
sees  potential  volume  greater  than  ATM  debit  card 
programs). 

"Of  course,  the  smart-card  exception  would  also 
permit  EPS  selectively  to  allow  dual  branding  with 
national  network  brands  while  prohibiting  co- 
branding  with  NYCE  and  other  regional  network 
competitors.  In  this  manner,  EPS  could  exclude 
NYCE  (one  of  its  strongest  competitors)  from  those 
very  areas  where,  as  the  Competitive  Impact 
Statement  notes,  the  MAC  network  has  a  history  of 
"largely  successful  efforts  to  keep  competitors  out. 
•    *   ••  59  Fed.  Reg.  8124719. 


ATM  card")  simply  by  adding  a  computer 
chip  with  stoT«d  value  functionality  to  its 
cards,  a  modification  which  is  neither 
difficult  nor  expensive. 

If  the  smart-card  exception  could  be 
interpreted  in  the  manner  just  suggested,  the 
potential  for  exclusion  of  competing 
networks  through  the  exception  is  not  an 
imaginary  concern.  A  recent  article  in  the 
trade  press  has  reported  that  Delaware 
financial  institutions  actx>unting  for  over 
90%  of  the  state's  DDA  base  will  issue  EPS 
smart  cards.'  As  the  Complaint  notes,  the 
MAC  network  already  has  a  monopoly 
position  in  Delaware;  virtually  all  Delaware 
financial  institutions  belong  to  MAC.  Given 
MAC'S  dominance,  the  smart-card  exception 
will  offer  MAC  another  vehicle  for  erecting 
a  barrier  to  entry  into  the  state.  If  the 
exception  means  that  EPS  can  tell  its 
financial  institution  members  that  they 
cannot  put  the  NYCE  brand  on  any  MAC- 
branded  cards  because  those  cards  also 
happen  to  contain  an  integrated  computer 
chip  for  stored  value  functionality,  those 
institutions  will  have  to  issue  (at 
considerable  cost)  separate  cards  if  they  wish 
to  offer  access  to  NY'CE.  In  those  states'where 
MAC  already  has  a  monopoly,  it  is  difficult 
to  see  what  possible  incentive  the  financial 
institutions  would  have  for  joining  NYCE  at 
all. 

F^jrthermore,  the  smart-card  exception  is 
ambiguous  not  only  writh  respect  to  exclusive 
branding  of-carrfs  but  also  with  respect  to 
exclusive  branding  of  ATMs,  Under  the 
decree,  EPS  is  barred  from  restricting  its 
members'  multiple  branding  of  ATMs  and 
frxiin  restricting  "any  depository  insritution 
ATM  deployer  from  enabling  ATMs  to 
function  in  multiple  ATM  networks"  NYS  is 
concerned,  however,  about  ambiguity  in  the 
Competitive  Impact  Statement,  where  it  says. 
"EPS  must  permit  MAC  members  to  display 
multiple  network  marks  on  ATMs  and  ATM 
card,  except  for  electronic  stored  value 
cards." ^°  It  is  NYS'  understanding  that  EPS' 
smart  cards  will  be  used  iu  its  existing  ATtJls 
which  will  be  retrofitted  to  handle  the 
additional  smart-card  fimctionaliry.  If  EPS  is 
permitted,  through  an  evasive  interpretation 
of  the  smart-card  exception,  to  refuse 
acceptance  of  smart  cards  bearing  any  brand 
other  than  its  own  at  ATMs  in  its  network 
the  decree  s  objective  of  facilitating 
competitive  access  by  other  networks  to 
customers  in  states  where  EPS  has  ATM 
dominance  will  be  seriously  undermined. 
This  issue  also  requires  clarification. 

The  Smart  Card  Exception  Will  Not 
Encourage  Innovation  and  Competition 

In  the  Competitive  Impact  Statement,  the 
Department  acknowledges  the  following 
justification  for  the  smart-card  exception: 
"allowing  restrictive  branding  of  electronic 
stored  value  cards  will  encourage  inno\'alion 
and  competition  in  services  among  firms 
marketing  such  cards.""  In  NYS'  judgment. 


this  is  not  correct  and  does  not  justifj'  the 
smart-card  exception,  even  if  the  exception  is 
meant  to  apply  only  to  stand-alone  smart 
cards;  this  reason  certainly  does  not  justify 
application  of  the  exception  to  a  combwed 
ATM/smart  card. 

First,  smart-c:ard  technology  is  not  in  any 
sense  "new"  or  "unique  ";  it  has  been 
deployed  widely  in  Europe  and  Japan  for 
several  years  and  is  now  being  used  in 
various  applications  in  this  country  as 
well.i^ 

Second,  EPS  is  not  truly  an  "innovator ' 
with  respect  to  smart-card  technology — 
rather,  it  is  a  single  customer  of  the 
technology.  The  actual  producere  and 
innovators  of  smart -card  technology  are  data- 
technology  firms  such  as  Schlumberger. 
GemPlus,  Microcard,  IBM  and  AT4T.  To  the 
extent  the  EPS'  application  of  the  technology 
makes  any  contribution  to  technological 
innovation  or  development,  many  other 
entities,  including  individual  baiiks  and  the 
national  credit  card  networks,  are  also 
actively  engaged  in  the  development  of 
various  pa>Tnent-systenis  applications  of 
smart -card  technology." 

Most  impo.nantly,  it  is  difficult  to  see  how 
permitting  EPS  to  restrict  its  member  banks 
frtsm  putting  the  logos  of  NYCE  and  other 
networks  on  their  smart  cards  in  those  states 
where  EPS  has. market  power  will  encourage 
innovation  or  technological  competition. 
While  NYS  recognizes  that,  under  certain 
conditions,  a  restriction  on  co-branding  of  a 
product  may  stimulate  interbrand 
competttion  (thereby  stimulating  innovation). 
this  benefit  is  achievable  only  where  the  firm 
imposing  the  restriction  is  in  fact  subject  to 
interbrand  competition.  The  Complaint 
however,  makes  clear  that  EPS  has  no 
competition  in  at  least  five  states;  in  those 
states.  EPS  has  the  ability  to  lock  financial 
institutions  into  use  of  a  single  smart  card, 
thereby  excluding  any  competition. 

In  sum  .NYS  believes  that  ihe  smen-carti 
exception  will  not  promote  innovation  in  the 
development  of  smart-card  technaiogv.  even 
if  the  scope  of  the  exception  is  confined  to 
smart  cards  only.  It  is  certain  that  an 
ambiguous  exception  which  would  permit 
evasion  of  the  decree  would  not  be  not  be 
justified  on  that  basis. 

Conclusion 

The  intent  and  scope  of  the  smart -card 
exception  contained  in  Paragraph  IV.H  of  the 
proposed  decree  are  ambiguous.  The 


'<  Card  FAX.  May  23,  1994.  at  1. 

i°59  Fed.  Reg.  2471  (emphasis  added). 

"  59  Fed.  Reg.  at  24721.  n.lO.  It  is  clear  that  the 
Department  concurs  with  this  contention  of  EPS, 
but  this  reason  appears  to  be  offered  es  an 
explanation  for  the  Department's  lack  of  concern 
about  the  smart -card  loophole. 


"Smart  cards  are  used  in  both  "closed  sv-item" 
and  "open  system"  enviromnenls.  "Closed 
systems"  include  both  single-vendor  stored  walue 
systems  and  systems  designed  for  single-site  use, 
such  as  a  public  transit  system  or  a  university 
campus.  An  "open  system"  refers  to  a  multiple- 
vendor,  multiple-site  system,  similar  to  a  K)S 
network  in  which  the  value  stored  on  the  card  can 
be  used  al  a  wide  range  of  participating  vendor< 

'^Kor  e.xample.  NYS  is  aware  that  Chemical  Bant, 
has  developed  and  is  pilot -testing  a  card  with  an 
embedded,  integrated  circuit  chip  and  a  co-resident 
magnetic  stripe,  which  allows  holders  to  do  regular 
ATM  transactions  and  to  pay  for  purchases  with 
stored  cash  value.  Chemical  Bank's  cards  will  be 
used  in  ATMs  equipped  *«irh  smart -card  reader/ 
writer  capability.  Citicorp  is  also  reported  to  im 
testing  a  smart  card.  Bank  NetHX>rk  Slr^-s,  Vol.  12. 
No.  16.  January  12.  1994.  at  1. 
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exception  is  susceptible  to  an  interpretation 
by  which  EPS  could  continue  the 
exclusionary  practices  which  the  decree 
seeks  to  redress  simply  by  adding  the  smart- 
card  function  to  its  ATM  cards,  surely  the 
Department  did  not  intend  to  create  such  a 
device  for  evasion  of  the  decree.  NYS 
respectfully  submits  that  the  exception 
should  be  amended  to  clarify  that  the 
exception  applies  only  to  the  banding  of 
stand-alone,  single-function  smart  cards 
(those  with  stored  value  functionality 
provided  by  an  integrated  computer  chip) 
and  not  to  any  type  of  multiple- function  or 
hybrid  ATM  cards  (those  that  use  magnetic 
strip>e  technology). 

To  repeat.  NYS  supports  the  general 
thrust  of  the  proposed  decree  and 
greatly  appreciates  the  efforts  of  the 
Department  to  open  the  MAC  network 
to  competition.  Even  so,  the  ambiguity 
of  the  smart-card  exception  and  the 
potential  for  circiunvention  of  the 
decree  compel  the  submission  of  these 
comments  and  concerns. 

Very  truly  yours. 
Gary  S.  Roboff. 
President.  The  New  York  Switch  Corporation. 

cc:  Mr.  Richard  Liebeskind,  Assistant  Chief. 
Conununications  and  Finance  Section. 

July  11,  1994. 

Mr.  Richard  Liebeskind, 

Assistant  Chief,  Communications  and 

Finance  Section,  Antitrust  Division.  U.S. 

Department  of  Justice,  555  Fourth  Street, 

NW.,  Room  8104,  Washington,  DC 

20001. 

United  States  of  America  v.  Electronic 
Payment  Services.  Inc. 

Dear  Mr.  Liebeskind:  The  enclosed 
comments  on  the  proposed  Final  Judgment  in 
the  above-entitled  case  are  submitted 
pursuant  to  15  U.S.C.  §  16(b).  The  comments 
are  being  submitted  on  behalf  of  a  client  that 
has  an  interest  in  this  matter,  but  prefers  to 
remain  anonymous.  The  client  is  deeply 
concerned  that,  were  its  name  or  that  of  its 
counsel  known,  the  submission  of  these 
comments  might  cause  it  to  suffer  retaliation 
from  its  competitors.  Accordingly,  this  letter, 
and  the  enclosed  comments,  are  hereby 
submitted  without  signature  or  any  other 
information  that  might  indicate  their  source. 
Please  submit  the  comments  to  the  Court  and 
publish  the  comments  and  the  Department's 
response  in  the  Federal  Register,  as  provided 
in  the  Comptetitive  Impact  Statement  and 
under  the  Tunney  Act. 

tn  the  United  States  District  Court  for  the 
District  of  Delaware 

United  States  of  America  Plaintiff,  v. 
Electronic  Payment  Services,  Inc.,  Defendant. 

Comments  on  the  Proposed  Final  Judgment, 
Pursuant  to  13  U.S.C.  §  16(b) 

The  following  comments  on  the  proposed 
Final  Judgment  in  the  above-captioned  action 
are  hereby  submitted,  pursuant  to  15  U.S.C. 
§  16(b).  The  comments  are  submitted  on 
t>ehalf  of  a  client  that  does  not  wish  its 
identity  to  he  disclosed  because  of  its 


concerns  that  its  competitors  might  retaliate 
against  it  were  its  identity  known. 

Background 

There  has  been  a  steady  shift  in  the  credit 
card  processing  industry  firom  processing  of 
card  transactions  by  financial  institutions  to 
processing  by  third  party,  non-financial 
institutions.  The  1993  Edition  of  Card 
Industry  Directory:  The  Blue  Book  of  the 
Credit  and  Debit  Card  Industry  of  the  United 
States  (Faulkner  &  Gray)  (hereinafter,  "the 

1993  Card  Industry  Directory")  reported  that 
the  merchant  processing  business  "has  come 
to  he  dominated  by  firms  not  controlled  by 
t)anks,  a  trend  that  concerns  some  executives 
in  the  tanking  community."  (See  Exh.  A.) 
The  most  recently  available  figures  show  that 
non-banks  have  moved  to  the  top  of  the 
credit  card  processing  business,  with  3  of  the 
top  10  processors  t>eing  institutions  that  are 
not  affiliated  with  depository  institutions. 
(See  Exh.  B,  the  1994  Edition  of  Card 
Industry  Directory:  The  Blue  Book  of  the 
Credit  and  Debit  Card  Industry  of  the  United 
States  (Faulkner  &  Gray)  (hereinafter,  "the 

1994  Card  Industry  Directory").  "Top  25 
Merchant  Acquirers"  list,  showing 
NaBANCO  (#1),  Card  Establishment  Services 
(#3)  and  National  Data  Corp.  (#7)  among  the 
top  10  processors,  with  the  top  10  processors 
commanding  more  than  49%  of  the  market.) 

The  same  trend  is  apparent  in  the  point- 
of-sale  ("POS")  debit  and  ATM  processing 
markets. 1  While  those  processing  markets 
have  traditionally  been  dominated  by 
financial  institutions  (with  EPS.  the  owner  of 
MAC,  being  the  largest  of  the  top  5  Electronic 
Funds  Transfer  ("EFT")  ^  Processors,  by  a 
significant  margin),  in  1993.  2  non-financial 
institutions — Deluxe  Data  Systems  and 
Electronic  Data  Systems — were  included 
among  the  top  5  EFT  Processors.  (See  Exh. 
C,  1994  Edition  of  the  Debit  Card  Directory: 
The  Complete  Guide  for  the  Debit  Card 
Industry  in  the  United  States  (Faulkner  & 
Gray)  (hereinafter,  the  "1994  Debit  Card 
Directory")  at  p.22.) 

Like  the  market  for  processing  services,  the 
market  for  ownership  of  ATMs  and  other 


'  Cards  issued  by  depository  institutions  and 
act  ivdted  by  the  holder's  entry  of  a  personal 
identification  nuniber  (PIN)  can  be  used  in  ATMs 
located  at  financial  institutions  and  in  or  near  retail 
establishments,  as  well  as  in  point-of-sale  (POS) 
debit  terminals  at  merchants,  Whenthe  card  is  used 
in  an  ATM,  the  cardholder  enters  his  personal 
identification  number.  The  transaction  is  then 
authorized  by  the  financial  institution  that  issued 
the  card,  the  cardholder  receives  the  authorized 
amount  of  cash,  and  the  depository  account  to 
which  the  card  is  tied  is  debited  by  that  amount. 
When  the  card  is  used  in  a  POS  terminal  for  a  debit 
transaction,  the  transaction  likewise  begins  with 
entry  of  the  cardholder's  PIN  and  an  on-line 
authorization  of  the  transaction  from  the  card- 
issuing  financial  institution.  Once  the  transaction  is 
approved,  the  customer  receives  the  merchandise  or 
services  and,  in  many  cases,  cash  back  from  the 
merchant  (in  rough  analogy  to  paying  for  groceries 
with  a  check  for  more  than  the  amount  of  the 
purchase).  A  hold  is  then  immediately  put  on  the 
customer's  funds  on  deposit  for  subsequent 
payment  to  the  merchant. 

'  EFT  (or  Electronic  Funds  Transfer)  is  the 
movement  of  funds  from  one  source  to  another 
using  electronic  transmission  over 
telecomirunications  networks. 


'  similar  devices  has  expanded  well  beyond 
depository  institutions.  However,  the 
judgment  is  somewhat  ambiguous  as  to  its 
application  to  ATMs  owned  by  entities  other 
thaikdepository  institutions.  It  should  be 
clarified  to  provide  that  all  ATMs,  and  not 
just  ATMs  owned  by  depository  institutions, 
are  included  within  its  scope.  'Today,  six 
non-depository  institutions  rank  among  the 
top  300  ATM  owners,  owning  more  than 
3,000  terminals.  (See  Discussion,  infra,  under 
Conmient  No.  1.) 

Second,  and  more  significantly,  the 
judgment  fails  to  reach  the  overlapping  and 
interchangeable  POS  debit  market,  (See 
Discussion,  infra,  under  Comment  No.  2.) 
According  to  a  survey  published  by  Faulkner 
&  Gray  in  1993,  in  the  next  7  years  significant 
growth  is  expected  in  the  EFT  market,  which 
encompasses  both  ATM  and  POS.  Until  now, 
the  growth  in  EFT  has  primarily  been  fueled 
by  ATM  growth.  While  ATM  growth  is 
expected  to  continue,  it  is  projected  that  the 
most  sizeable  increases  in  the  EFT  market 
will  come  from  debit  POS.  Many  networks 
have  predicted  that  POS  alone;  will  grow  by 
more  than  50%  a  year  and.  that  by  the  year 
2000.  POS  transactions  will  exceed  ATM 
transactions.  (See  Exh.  D,  1994  Debit  Card 
Directory,  Chapter  9,  Section  1.)  If  POS  grows 
at  such  rates,  the  failure  of  the  proposed 
judgment  to  include  debit  POS  could  render 
it  less  and  less  effectual  as  time  progresses  * 
and  the  EFT  market  changes. 

Moreover,  it  is  not  apparent  that  the 
Department  of  Justice  conducted  a  thorough 
review  of  the  existing  operating,  technical, 
and  financial  requirements  that  restrict  third 
party  processors'  access  to  the  network,  or 
the  pricing  mechanisms  governing  such 
access,  to  ensure  that  the  order  truly  provides 
third  party  processors  with  meaningfiil.  non- 
discriminatory access  to  the  network.  As 
discussed  in  Comments  3  and  4.  below,  the' 
operating,  technical  and  financial 
regulations,  and  the  complex  pricing 
structure  imposed  by  MAC  and  other 
networks,  have  the  potential  to  pose  a  mine 
field,  severely  restraining  third  party  entry  to 
the  processing  market.  Those  regulations  and 
pricing  must  be  examined  carefully  and  - 
safeguards  need  to  t>e  put  in  place  to  assure 
future  Compliance  with  the  judgment. 

Accordingly,  in  order  for  the  judgment  to 
meet  the  Department's  goal  of  eliminating 
MAC'S  monopoly  power  in  card  processing 
in  the  affected  region,  the  proposed  Pinal 
Judgment  must  (1)  extend  to  ATMs  owned  by 
non-depository  institutions;  (2)  encompass 
the  debit  POS  network;  (3)  require  the 
Department  of  Justice  to  review  operating, 
technical,  and  financial  restrictions  placed 
on  third  party  processors  by  the  ATM  and 
debit  networks  and  put  related  safeguards 
into  place  to  ensure  that  the  networks 
provide  meaningful  access  by  third  party 
processors;  and  (4)  require  the  Department  of 
justice  to  examine  the  pricing  structure  of  the 
networks,  and  put  certain  safeguards  into 
place,  to  be  certain  that  the  costs  assessed  to 
third  party  processors  are  truly  non- 
discriminatory. 

Specifically,  the  following  modifications 
must  be  made  to  the  proposed  Final 
Judgment: 


Comment  No.  1 

The  Final  Judgment  should  be  clarified  to 
include  ATMs  owned  and  deployed  by  non- 
depository  institutions,  as  well  as  those 
owned  and  deployed  by  depository 
institutions. 

Discussion 

Section  II.B  of  the  proposed  Final 
Judgment  defines  "ATM  "  as  a  machine 
"typically  owned  and  deployed  by  a 
depository  institution."  The  first  sentence  of 
section  D.H  defines  depository  institution  as 
"a  bank,  saving  bank,  savings  and  loan 
association,  credit  union  or  other  Institution 
authorized  by  federal  or  state  law  to  take 
deposits."  In  a  second  sentence.  Section  n.H 
of  the  judgment  goes  on  to  state  that,  for 
purpKJses  of  the  Final  Judgment,  depository 
institution  includes  "any  other  member  of  a 
branded  ATM  network  operated  by 
defendant  that  also  deploys  ATMs  within 
that  network." 

While  ATMs  have  tiaditionaUy  been 
owned  by  depository  institutions,  a  growing 
number  of  non-depository  institutions  sure 
entering  the  ATM  market.  For  example,  the 
1993  Card  industry  Directory  boasted  among 
its  list  of  the  "Top  300  ATM  Owners"  two. 
supermarket  chains.  Publix  Super  Markets, 
Inc.  and  Wegmans  Food  and  Pharmacy, 
which,  obviously,  lack  the  demand  deposit 
accounts  necessary  to  constitute  a 
"depository  institution"  within  the  meaning 
oTthe  first  sentence  of  section  Il.H.  (See  Exh. 
E.,  which  ranks  Publix  as  the  21st  largest 
ATM  owner  in  the  United  States  with  483 
ATMs,  and  Wegmans  as  number  106  with  91 
ATMs.)  The  1994  Debit  Card  Directory 
showed  a  marked  increase  in  the  number  of 
non-depository  institutions  owning  ATMs 
and  the  numba  of  ATMs  owned  by  those 
institutions:  the  number  of  non-depository 
institutions  owning  ATMs  increased  from 
two  to  six,  and  the  number  of  ATMs  owned 
by  such  non-depository  institutions 
increased  from  574  ATMs  (in  1992)  to  3343 
(in  1993).  (See  Exh.  F,  hsting  Electronic  Data 
Systems  Inc.  as  number  7,  with  1.200  ATMs; 
Affiliated  Computer  Systems  as  number  10. 
with  950  ATMs;  Publix  as  number  28  with 
497  ATMs;  Flserv  as  number  29,  with  496 
ATMs;  Delchamps  Supermarkets  as  number 
98,  with  100  ATMs;  and  Wegmans  as  number 
100,  with  100  ATMs.) 

In  light  of  the  rapidly  changing  identity  of 
the  ATM  owners,  the  &ilure  to  expressly 
include  in  the  Final  Judgment  ATMs  owned 
and  deployed  by  non-depository  institutions 
creates  a  subsUntial  potential  loophole  in  the 
judgment.  As  the  judgment  will  remain  in 
effiect  for  the  next  10  years,  such  a  possible 
loophole  could  have  an  adverse  effect  on 
competition.  Unless  the  judgment  is  clarified 
to  include  ATMs  owned  and  deployed  by 
non-depository  institutions,  the  goals  of  the 
judgment— to  open  up  the  ATM  network  and 
ATM  processing  markets  to  competition  by 
prohibiting  MAC  from  discriminating  against 
third  party  processors  in  terms  of  pricing  and 
access — will  not  be  effiectuated  in  this 
growing  segment  of  the  ATM  market. 

Comment  No.  2  ' 

The  Final  Judgment  should  apply  not  only 
to  Us.  which  perform  th<e  traditional 


functions  of  dispensing  cash,  account 
inquiry,  payment  authorization,  transfer  or 
deposit,  but  also  to  retail  point-of-sale 
("POS")  card  acceptor  machines  that  perform 
debit  transactions,  that  is,  POS  terminals  that 
allow  consumers  to  use  bank  cards  linked  to 
demand  accounts  to  pay  for  services  or 
merchandise  and.  often,  receive  cash  back 
from  the  merchant,  and  contemporaneously 
debit  the  customer's  depository  account. 

Discussion 

Cash  (ATM)  and  debit  (POS)  terminals 
provide  the  same  service.  They  are 
sufficiently  interchangeable  that  consumers 
view  them  as  substitutes  for  one  another  and 
utilize  them  for  many  of  the  same 
ti^nsactions.^  (See  United  States  Department 
of  Justice  Horizontal  Meiger  Guidelines 
(1992)  at  1 1.1.  Trade  Reg.  Rep.  (CCH) 
1 13.104  at  p.  20.572  (1992).)  MAC  has  a 
significant  presence  in  both  the  ATM  and 
POS  terminal  markets,  as  set  forth  below. 
Accordingly,  all  card  acceptor  machines,  and 
not  merely  ATMs,  should  be  included  withia 
the  terms  of  the  Fmal  Judgment. 

Debit  transaaions  at  U.S.  merchants 
utilizing  POS  terminals  with  HN-pads  have 
risen  substantially  over  the  last  few  years. 
The  June  1993  issue  of  TheNihon  Report 
(Issue  549)  (the  leading  news  and  advisory 
service  for  credit/debit-card  executi^'Bs) 
reports  that,  in  1992,  debit  card  transactions 
at  U.S.  merchants  with  PIN-pad  POS 
terminals  were  up  30%  from  1991,  sales 
volume  was  up  47%.  and  the  number  of  POS 
terminals  with  PIN  pads  was  up  77%.  (See 
Exh.  G.) 

As  the  1993  Card  Industry  Directory 
indicates  (at  p.  193),  the  debit  card  is 
positioning  itself  to  "rival  the  credit  card  as 
a  payment  system." 

"With  MasterCard  and  Visa  busily  wooing 
card  issuers  to  joint  thefr  respective  Maestro 
and  Interlink  national  on-line  point-of-sale 
programs,  the  debit  card  finally  is  reaching 
a  position  to  be  more  than  an  ATM  access 
device.  Consequently,  debit  card  issuers  have 
shifted  their  attention  away  from  simply 
getting  more  cards  into  account-holders 
hands  and  toward  activating  the  cards 
already  out  there.  The  objective  is  to  position 
debit  as  a  revenue  generator  that  could 
someday  rival  the  credit  card  as  a  pajinent 
system."* 

In  addition  to  its  dominance  in  the  ATM 
market.  MAC  has  a  significant,  and  growing, 
presence  in  the  debit  POS  market.  At  year- 
end  1992.  MAC  operated  the  third  largest 
PIN-based  debit  system  in  the  United  States 
(ranked  by  ti^nsaction  volume).  (See  Exh.  G.) 


'  Among  some  industry  specialists,  cards  are 
beginning  to  be  known  simply  as  "access  devices" 
and  the  terminals  that  accept  them,  whether  for  an 
ATM,  debit  or  .credit  transaction,  as  acceptors  of 
access  devices. 

■*  The  national  debit  networks  op«ra(«d  by  V^;.^ 
and  MasterCard  under  the  "Interlink"  and 
"Maestro"  logos,  respectively,  differ  from  the 
previously  existing  VISA  and  MasterCard  debit 
cards.  Interlink  and  Maestro  transactions  must  be 
generated  on  PtJS  PIN-pad  terminals  and,  once 
approved,  restilt  in  an  automatic  hold  on  the 
customer's  deposit  account.  Traditional  VISA  and 
MasterCard  debit  transactions  do  not  incorporate 
PIN  security  and  do  not  place  a  hold  on  tiie 
cardholder's  account. 


In  that  year,  MAC  showed  the  strongest 
growth  of  the  top  5  PIN-based  debit  s>steras 
(with  the  top  5  systems  switching  84%  of  all 
transactions)  and  offered  the  largest  terminal 
base.  (See  id.)^ 

MAC'S  position  in  debit  POS  continued  to 
grow  and  strengthen.  According  to  the  1994 
Card  Industry  Directory,  the  four  institutions 
that  ov»rn  defendant  EPS— Banc  One  Corp., 
PNC  Financial  Corp.,  Key  Corp.  a/n/a  Society- 
Corp.  and  CoreStates — rank  7th,  13th.  22nd 
and  27th  among  the  •' 100  Most  Active  Debit 
Card  Bases."  (See  Exh.  H.)  Moreover,  the 
1994  Debit  Card  Directory  shows  that  EPS  is 
the  second  largest  Electronic  Funds  Transfer 
Network  (ATMs  and  POS  terminals 
combined)  (see  Exh.  I)  and  the  third  largest 
POS  network,  with  MAC  doubling  the 
number  of  its  on-line  terminals  from  15.000 
in  1992  to  32.000  in  1993  (see  Exh.  J.  1994 
Debit  Cord  Directory  at  pp.  25-26).  Indeed, 
of  the  top  50  EFT  networks  in  1993,  MAC 
was  the  fastest  growing  EFT  Network  in  the 
country,  with  a  78%  increase  in  transactions. 
(See  Exh.  I.  p.  33.) 

To  the  ultimate  constmier,  ATM  and  POS 
are  interchangeable  because  they  meet  the 
same  needs.  MAC  is  a  major  factor  in  both 
segments  of  the  market.  As  POS  terminals 
increasingly  rival  ATMs  and  credit  cards  as 
payment  mechanisms,  the  interests  of  the 
United  States  in  opening  both  the  nenvork 
and  the  processing  markets  now  dominated 
by  MAC  to  competition  could  be  frustrated 
unless  the  Final  Judgment  is  extended  to 
encompass  POS.  Because  the  Final  Judgment 
is  to  remain  in  effect  for  10  years,  the  faihire 
to  make  that  judgment  applicable  to  point-of- 
sale  debit  networks  could  leave  that 
substantial,  fest-growing  segment  of  the 
market  subject  to  the  same  abuses  by  MAC 
that  the  ATM  system  has  been  and  allow 
MAC  to  evade  the  purpose  and  intent  of  the 
order. 

Comment  Xo.  3 

The  Final  Judgment  should  (a)  provide  for 
a  comprehensive  review  by  the  Department 
of  Justice  of  the  MAC  operating  procedures 
to  determine  that  the  existing  operating 
procedures  and  associated  tM:hnical  financial 
requirements  do  not  impose  requirements  on 
third  party  processors,  or  give  MAC  control 
over  unnecessary  devices  or  equipment,  that 
could  give  MAC  the  ability  to,  effectively, 
exclude  competitive  processors;  and  (b) 
require  MAC.  in  the  future,  to  publish  and 
circulate  to  third  party  processors  all 
proposed  changes  in  the  operating 
regulations  at  the  same  time  that  such 
changes  are  circulated  to  intercept 
processors. 

Discussion 

The  goal  of  the  Final  Judgment  is  to  ap«n 
up  the  processing  market  to  competition. 
Section  FV.E  of  the  Final  Judgment  requires 
defendant  EPS  to  permit  third  party 
processors  to  access  the  MAC  network  on  the 
same  terms  as  intercept  processors  so  long  as 
the  third  party  processor  meets  the  tethhical. 


''  The  numbers  attributable  to  MAC  in  The  .Milsoo 
Report  did  not  include  the  ninth  rank  OwUy&ttim, 
which  et  that  time  was  in  the  process  of  reiasuiog 
all  of  its  cards  to  carry  the  MAC  name.  (See  F.xh. 
C.) 


JMI 


44770 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday.  August  30.  1994  /  Notices 


Federal  Register  /  Vol.  59,  Na  167  /  Tuesday.  August  30.  1994  /  Notices 


44771 


financial  and  operating  criteria  for  intercept 
processors.  It  also  permits  MAC  to  impose 
such  additional  technical  criteria,  regarding 
information  transmitted  and  the  format  for 
transmission  of  such  information,  as  is 
"reasonably  appropriate  for  third  f>arty  ATM 
processing  for  unaffiliated  multiple  banks." 

In  the  abstract,  requiring  MAC  to  give  third 
party  processors  access  to  the  M.^C  network 
on  the  same  terms  as  intercept  processors  is, 
potentially,  an  adequate  means  to  achieve  the 
United  States'  goal.  However,  the  existing 
technical,  fmancial  and  operating  rules  and 
procedures  applicable  to  intercept  processors 
should  not  be  endorsed  by  entry  of  a  consent 
decree  unless  and  until  they  have  been 
thoroughly  reviewed  by  persons  with  the 
requisite  expertise. 

Experience  in  numerous  industries  has 
shown  that,  where  a  dominant  service 
provider  controls  access  to  a  network  with 
which  competitors  must  interconnect,  the 
standards  and  protocol  set  for 
interconnection  are  ripe  with  potential  for 
abuse  by  the  dominant  network  ownerr 
Probably  the  best  known  example  of  such 
abuse  comes  from  the  conduct  of  AT&T 
during  the  existence  of  the  Bell  system 
monopoly.  For  example,  as  discussed  in 
Litton  Systems,  bic.  v.  American  Telephone 
6-  Telegraph  Company,  487  F.  Supp.  942 
(S.D.N.Y.  1982),  afTd.  700  F.2d  785  (2d  Cir. 
1983).  AT&T  required  all  telephone  systems 
using  non-Western  Electric/Bell  equipment 
to  purchase  a  protective  coupling  device 
from  AT&T,  and  to  pay  AT&T  to  install  and 
maintain  the  device.  It  was  ultimately 
determined  that  the  device  was  not,  in  fact, 
needed  to  protect  the  AT&T  network  from 
harm,  but  was  designed  for  anticompetitive 
reasons.  See  also  United  States  v.  American 
Tel.  Br  Tel.  Co.,  524  F.  Supp.  1336  (D.D.C. 
1981).  Similar  findings  were  made  as  to  the 
technical  requirements  imposed  on 
competitors  such  as  MCI  and  Sprint.  See, 
e.g.,  MCI  Communications  v.  American  Tel. 
&  Tel.  Co..  708  F.2d  1081  (7th  Cir.  1983). 

The  ATM  and  debit  card  processing 
businesses  are  rife  with  similar  opportunities 
for  dominant  networks  like  MAC  to 
manipulate  interconnection  requirements 
and  related  financial  and  operating 
procedures  to  exclude  competitors  by 
imposing  on  third  party  processors  operating 
rules  or  technical  and  financial  requirements 
with  little  or  no  legitimate  business 
purpose — rules  and  procedures  designed  to 
raise  the  costs  to  third  party  processors  and 
thereby  frustrate  competition.  For  example, 
one  of  the  "hottest"  technical  developments 
in  the  field  relates  to  the  method  of 
encryption  (or  coding)  of  transactions  to 
ensure  their  security  as  the  cardholder's 
request  is  transmitted  from  the  terminal  to 
the  network  to  the  card  issuing  institution, 
and  the  authorization  and  transaction 
instructions  are  transmitted  through  the 
network,  back  to  the  terminal.  Currently, 
•MAC  and  others  operate  on  a  "master  key" 
system,  under  which  all  transactions  from 
the  terminal  are  given  the  same  code.  Many 
networks  have  indicated  that  they  intend  to 
change  to  a  "DUKPT"  system,  where  every 
transaction  will  be  given  a  unique  key.  Many 
processors,  however,  cire  not  presently 
equipped  to  operate  on  a  DUKPT  system,  and 


they  will  require  very  substantial  lead  time 
(and  need  to  invest  substantial  funds)  to 
modify  or  replace  existing  equipment.  (For 
example,  in  the  credit  card  processing 
industry,  the  lead  time  for  implementing 
changes  reflecting  technological  advances 
often  ranges  from  3  to  5  years.) 

Security  of  customer  transactions  ir clearly 
a  legitimate  concern  of  the  networks. 
However,  before  DUKPT  or  other  technical 
advances  are  implemented,  the  Department 
of  Justice  should  have  mechanisms  in  place 
to  ensure  the  changes  meet  legitimate  needs 
and  that  they  are  implemented  in  a  pro- 
competitive  manner.  Particularly  in  a 
business  undergoing  rapid  technological 
change,  a  mechanism  is  needed  both  to 
insure  that  the  rules  and  regulations  of  the 
monopoly  provider  are  not  designed  to 
inhibit  competition  by  other  providers  using 
existing  technology  and,  at  the  same  time, 
insure  that  the  MAC  network  be  open  to 
competitors  using  new  and  technologically 
superior  equipment. •»  Accordingiy,  before  the 
Department  of  Justice  recommends  that  the 
current  rules  governing  intercept  processors 
be  applied  to  third  party  processors,  it  should 
review  MAC'S  technical,  financial,  and 
operating  rules  and  determine  that  those 
standards  do  not  have  a  negative  impact  on 
competition. 

To  ensure  compliance  by  MAC  with  its 
obligation  under  the  judgment  to  impose  oh 
third  party,  unaffiliated,  multiple  bank 
processors  only  such  additional  technical 
criteria  as  is  "reasonably  appropriate,"  and  to 
be  sure  that  all  subsequent  modifications  and 
additions  to  regulations  and  operating 
procedures  made  to  keep  pace  with  changing 
technology  are  necessary  and  do  not 
discriminate  against  third  party  processors, 
the  decree  should  require  MAC  to  publish 
and  circulate  to  third  party  processors  for 
comment  such  modifications  before  their 
enactment.  At  a  minimum,  MAC  should  be 
required  to  make  those  rules  and  procedures 
available  to  third  party  processors  at  the 
same  time  that  they  are  available  to  intercept 
processors.  Providing  third  party  processors 
with  the  right  to  review  and  comment  on 
proposed  technical  requirements  could  give 
third  party  processors  the  opportunity  to 
recommend  less  costly  but  equally  secure 
measures  (if  such  measures  are  available  and 
adequate)  and,  in  any  event,  would  ensure 
that  third  party  processors  are  informed  of 
technical  changes  in  a  timely  fashion  so  that 
they  can  comply  with  such  changes.  These 
proposed  modifications  to  the  proposed  Final 
Judgment  will  promote  industry  self- 
regulation  and  assure  that  third  party 
processors  are  not  frozen-out  by  unnecessary 
technical,  financial  or  operational 
requirements,  or  changes  made  to  those 
requirements  on  short  notice. 


*•  Technical  rBquiroments  are  not  the  only  area 
where  card  processors  have  already  experienced 
abuse  by  dominant  providers.  For  example,  ATM 
and  debit  networks  have  been  known  to  impose 
upon  third  party  processors  unwarranted  and 
unjustified  delays  in  transferring  money  to  third 
party  processor  funding  accounts.  They  have  also 
required  processors  to  send  significant  numbers  of 
their  employees  to  network  training  sessions  and 
charged  prohibitive  per  employee  fees,  where 
training  of  a  small  number  of  supervisory 
employees  would  suffice. 


Comment  No.  4 

The  present  pricing  structure  for  access  by 
third  party  processors  to  the  network  should 
be  evaluated  and  rnodified  to  require  MAC 
(a)  periodically  to  publish  its  pricing 
schedules;  (b)  to  unbundle  its  switch  fee  to 
third  party  processors;  and  (c)  to  eliminate 
the  requirement  that  third  party  processors 
be  sponsored  iiy  a  MAC  member. 

Discussion 

Section  IV.G  prohibits  MAC  from 
discriminating  in  the  pricing  of  branded 
ATM  network  access  to  the  MAC  network  on 
the  basis  of  a  customer's  choice  of  ATM 
processor.  Specifically,  section  G.l  of  the    " 
Final  Judgment  mandates  that  third  party 
processors  receive  the  same  volume 
discounts  as  intercept  processors.  Section  G.2 
-provides  that  royalties  charged  to  third  party 
processors  to  switch  transactions  between 
member  depository  institutions  not  be  greater 
than  the  price  charged  by  MAC  to  switch 
such  transactions.  Section  G.3  requires  MAC 
to  provide  branded  ATM  service  pursuant  to 
a  nondiscriminatory  price  schedule.  While 
these  three  limitations  are  helpful  in  fixing 
a  pricing  structure  that  reduces  barriers  to 
entry  by  third  party  processors,  the  proposed 
Final  Judgment  does  not  go  far  enough  in  that 
regard.  The  Department  of  Justice  apparently 
has  not  examined  the  pricing  mechsmisms  by 
which  third  party  processors  are  constrained 
and  has  not  taken  sufficient  measures  to 
assure  that  existing  discriminatory  pricing 
practices  have  been  eliminated. 

In  the  case  of  ATM  transactions,  a  third 
party  processor  is  ordinarily  assessed  a  per 
transaction  driving  (or  switch)  fee,  a  one  time 
network  (or  membership)  fee  and,  where  the 
processor  is  a  not  a  financial  institution,  it 
must  be  sponsored  by  a  member  financial 
institution  and  pay  that  institution  a 
sponsorship  fee  (which  could  be  a  one  time 
or  a  per  transaction  fee).  Similarly,  in  the 
case  of  debit  POS  transactions,  a  third  party 
processor  pays  a  switch  fee,  a  network  (or 
membership  fee,  and  a  sponsorship  fee. 

To  be  certain  that  the  order  achieves  its 
goal  of  eliminating  discriminatory  pricing 
and  opening  up  the  processing  market  to 
competitors  of  MAC,  the  judgment  should: 

A.  Mandate  regular  publication  of  MAC's 
prices,  including  volume  discounts,  so  as  not 
to  discriminate  against  smaller  competitors. 

This  is  a  simple,  inexpensive  means  of 
policing  MAC'S  obligation  to  offer  non- 
discriminatory prices  pursuant  to  a  nan- 
discriminatory  pricing  schedule. 

B.  Require  MAC  to  unbundle  its  switch  fee. 
Currently,  branded  ATM  networks  charge 

third  party  processors  a  "switch  fee"  for  each 
transaction  utilizing  the  network.  That  per 
transaction  fee  is  a  bundled  rate,  comprised 
of  a  charge  to  the  third  party  processor  for 
the  costs  to  the  network  of  electronically 
transferring  the  transaction  information  and 
a  fee  that  is  reimbursed  to  the  card  issuer. 
The  bundled  rate  has  the  effect  of  causing 
third  party  processors  to  bear  a 
disproportionate  share  of  the  issuer's  costs. 

Charging  a  unitary  fee  for  bundled  services 
is  a  classic  form  of  anticompetitive  abuse  by 
a  monopolist.  Causing  MAC  to  unbundle  its 
switch  fee  will  foster  competition  by 
allowing  MAC's  competitors  to  decide  which 


services  they  desire  to  purchase  and 
requiring  them  to  pay  only  for  those  services 
actually  used. 

C.  Eliminate  the  requirement  that,  in 
addition  to  paying  an  "acquirer"  membership 
fee,  third  party  processors  be  sponsored  by  a 
member  financial  institution. 

In  addition  to  the  per  transaction  switch 
fee,  MAC  charges  third  party  processors  a 
membership  fee.  MAC,  however,  prohibits 
non-depository,  third  party  processors  from 
becoming  full-fledged  members  of  MAC. 
Instead,  under  the  guise  of  maintaining  the 
integrity  of  the  MAC  network.  MAC  requires 
that  every  third  party  processor  be  sponsored 
by  a  MAC  member;  each  sponsoring  .MAC 
member,  in  turn,  requires  the  third  party 
processor  to  pay  a  substantial  sponsorship 
fee.  Those  requirements,  by  definition, 
discriminate  against  non-depository, 
institutions  that  act  as  third  party  processors 
and  deter  comp>etition  in  the  processing 
market,  without  serving  any  legitimate 
business  need. 

Conclusion  . 

In  light  of  the  10-year  life  of  the  consent 
decree,  it  is  critical  that  the  Department  of 
Justice  close  the  loopholes  described  above 
bc'fore  the  court  endorses  .the  judgment  so 
that  the  judgment  will  keep  pace  with  the 
changing  nature  of  the  industry,  and  its  rapid 
technological  advances  and  thus,  remain 
effective  into  the  next  century. 

To:  '     . 

Richard- Liebeskind,  Esq., 
Assistant  Chief,  Communications  and 
Finance  Section,  Antitrust  Division,  U.S: 
Department  of  Justice,  555  Fourth  Street,  NXV., 
room  8104.  Washington,  DC  20001 . 
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the  resources  needed  to  promote  use  of  their 
cards.  Old-line  retailers  are  particularly  hard- 
pressed,  and  those  programs  have  born  the 
brunt  of  market  retrenchment.  New 
competitors  such  as  specialty  stores  typically 
secure  the  services  of  third-party  private- 
label  card  issuers  instead  of  managing  their 
own  store-card  programs,  so  that  segment  of 
the  market  is  gaining  on  single-store  cards. 

Major  issuers  of  Visa  and  MasterCard  are 
as  likely  to  fill  the  role  of  third-party  issuer 
as  any  other  entity,  and  some  of  them  are 
scoring  remarkable  successes.  One  standout 
program  is  the  Select  card  issued  by  First  of 
America  Bank  in  partnership  with  home- 
improvement  retailers  such  as  furniture 
stores,  carpet  firms,  and  home  centers.  Those 
merchants  sell  the  type  of  big-ticket  items 
that  are  most  likely  to  need  revolving  credit, 
so  the  profit  potential  is  significant  for  the 
issuing  bank.  The  merchants  pay  a  flat 
monthly  charge  for  acceptance,  so  they  save 
money  on  their  discount  rateis.  And 
cardholders  get  a  lower  APR  than  most  Visa 
and  MasterCard  cards  command. 

Bankruptcy  filings  continued  to  take  a  toll 
on  private-label  cards,  both  proprietary 
plastic  and  third-party  cards  Zale  Corp.'s 
bankruptcy  filing  and  liquidation  in  1992 


eliminated  a  major  portion  of  the  private- 

.  label  portfolio  at  NationsBank,  which  also 

ranks  as  the  lOth  largest  bank  card  issuer. 

BANKS-  DL\UNISHED  MERCHANT  BOLE 

In  the  merchant  processing  business, 
consolidation  is  accelerating,  with  the  five 
largest  processors  commanding  more  than 
60%  of  the  market.  This  part  of  the  credit- 
card  distribution  system  has  come  to  be 
dominated  by  firms  not  controlled  by  banks, 
a  trend  that  concerns  some  executives  in  the 
banking  community.  The  trend  is  continuing, 
with  Citicorp  leaving  the  merchant  arena  in 
mid-1992.  It  sold  Citicorp  Establishment 
Services  to  venture  capitalists  who  also  own 
the  industry's  largest  independent  sales 
organization. 

But  the  trend  has  an  up-side  for  some 
issuers.  The  growth  of  third-party  processors 
has  helped  smaller  card  issuers  maintain  a 
niche  in  the  market,  analysts  point  out. 
Those  issuers  have  been  relieved  of  the  need 
to  maintain  in-house  processing  serxices 
while  still  enjoying  the  efficiencies  of  scale 
those  processors  bring.  The  biggest  third- 
party  processors  also  are  the  most  frequently 
cited  merchant  and  cardholder  processors 
used  by  the  top  250  card  issuers:  FDR  rates 
85  mentions  in  Chapter  4,  and  Total  System 
is  cited  60  times. 

Sheer  size  enables  the  largest  issuers  to 
process  in-house,  and  efficiencies  of  scale  are 
getting  better  for  many  of  them.  Three  major 
bank  mergers  affected  the  10  largest  bank 
card  issuers  since  the  directory's  third 
edition  was  published.  Manufacturers 
Hanover  Trust,  the  10th  largest  a  year  ago, 
was  merged  into  Chemical  Bank  to  form  the 
eighth  largest  issuer.  NCNB  and  C&S/Sovran 
combined  to  form  NationsBank.  And 
BankAmerica  maintained  its  position  as  the 
fourth  largest  card  issuer  on  the  strength  of 
its  April  1992  merger  with  Security  Pacific 
Bank. 

Mergers  will  keep  the  consolidation  trend 
going.  Comerica  Bank  already  has  merged 
with  Manufacturers  National  Corp.,  and  card 
op>erations  were  consolidated  in  August 
1992.  Security  Bank  &  Trust  merged  with 
First  of  America  in  April  1992,  with  merger 
of  the  respective  credit  card  operations 
expected  by  mid-October.  On  May  2,  1992, 
Merchants  National  Corp.  merged  with 
National  City  Corp.,  adopting  the  name 
National  City  Indiana  in  October. 

The  portfolio  sale  which  drove 
consolidation  in  recent  years  became  a  non- 
factor  after  mid-year  1991.  Whether  they 
return  to  their  old  prominence  might  depend 
on  the  overall  health  of  the  banking  industr)-. 
A  survey  of  banking  executives  conducted  in 

1991  found  23%  of  those  with  total  assets  of 
S5  billion  or  more  expected  to  sell  their  card 
portfolios  by  the  end  of  the  decade  because 
of  a  need  to  raise  capital.  If  capital  conditions 
become  more  favorable,  either  through 
market  forces  or  regulatory  changes,  many  of 
those  banks  could  decide  to  retain  their 
{Xjrtfolios. 

AFFINTTY  CARDS  ON  THE  WANE 

A  credit  card  trend  that  may  have  run  its 
course  is  the  affinity  card.  Affinity  programs 
reported  by  the  250  largest  card  issuers  in  the 

1992  survey  totaled  2,654,  a  moderate 


improvement  from  the  previous  year's  2.404, 
But  if  the  marketing  efforts  of  a  single  issuer 
MBNA  America,  are  factored  out,  a  net  lo'is 
occurred.  MB.NIA  lead  the  industry  with 
1,530  affinity  programs,  but  a  score  of  issuers 
report  fewer  affinity  programs  now  than  a 
year  ago. 

All  but  two  of  the  250  credit  card  issuers 
in  Chapter  4  are  Visa/MasterCard  is»ues,  and 
the  dominance  of  Visa  plastic  continues  to 
grow.  In  the  directory's  first  edition,  54.5% 
of  those  issuers  card  were  Visa.  The 
foUovking  year  the  ration  jumped  to  57.1%.. 
then  57.5%.  In  this  latest  survey,  the  Visa 
share  has  climbed  to  58.4%. 

One  other  trend  not  readily  apparent  m  the 
pages  that  follow  is  the  decline  in  the  average 
number  of  cards  per  credit-card  account. 
When  the  first  edition  of  the  directory  ^^.ls 
published  three  years  ago,  the  top  250  issuers 
averaged  1.5  cards  per  account.  The  ratio  has 
steadily  declined  in  the  intervening  years 
and  know  stands  at  1.44  cards  per  account 
That  tent  is  more  likely  a  reflection  of  the 
social  trend  toward  more  single-person 
households  and  greater  numbers  of  women  in 
the  labor  force  than  any  concerted  effort  by 
card  issuers  to  issue  fewer  cards  j>er  aciount. 

Likewise,  the  outlook  for  credit  and  debit 
profitability  will  probably  be  dictated  by 
economic  circumstances  beyond  the 
industry's  control.  But  industr>'  competition 
will  also  play  a  major  role,  and  the  chapters 
in  this  directory  give  the  most  complete 
presentation,  segment  by  segment,  of  who  the 
major  competitors  are  and  how  they  compare 
to  the  rest  of  the  industry. 
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Chapter  8 

The  25  Largest  Merchant  Acquirers 

Consolidation  is  occurring  in  every 
segment  of  the  bank  card  business,  but  no 
where  is  the  pace  faster  than  in  the  merchant 
acquiring  business.  The  25  largest  merchant 
acquirers  presented  in  last  year's  edition  of 
the  Card  Industry  Directory-  accounted  for 
48.75%  of  the  Visa/MasterCard  volume  going 
through  merchants;  this  year's  roster  held  the 
merchant  contracts  that  accounted  for  64%  of 
1992's  billings.  Concentration  was  esperially 
pronounced  at  the  top  end  of  the  market, 
with  the  10  largest  merchant  acquirers 
represenfing.$148.6  billion  in  bank  card 
billings — 49%  of  1992's  market,  up  from 
33.7%  in  1991. 

The  number  of  merchant  locations  ser\  ed 
by  the  leading  acquirers  did  not  change 
appreciably  between  January  1,  1992,  aiid 
January  1, 1993.  The  aggre;5ate  total  of  1.6 
million  was  only  a  3  percent  improvement, 
or  47.248  locations.  But  as  the  bank  card 
industry  expands  the  utility  of  Visa  and 
MasterCard  cards  to  include  health  can- 
providers,  grocers,  movie  theaters,  and 
restaurants,  the  composite  profile  of  the  bank 
card  merchant  is  changing.  Still,  the  average 
value  of  credit  card  transactions  in  1992  a  as 
virtually  unchanged  from  1991  at  Ses.^f .  Ihe 
industry's  leading  merchant  acquirers  rept:;. 
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The  moat  remarkable  growth  on  an 
individual-acquirer  basis  occtured  at 
National  Bancard  Coq}.,  which  jumped  into 
the  No.  1  position  on  the  strength  of  36% 
dollar-volume  growth.  Most  of  NaBANCXD's 
$10.5  billion  dollar  gain  was  the  result  of  the 
acquisition  of  CFC  Financial  Services' 
merchant  portfolio.  Other  big  gainers  in  1992 
were  NationsBank,  which  moved  firom  eighth 
to  fifth  OD  the  list;  First  USA  Merchant 
Services,  breaking  into  the  top  10  for  the  Grst 
time  as  the  sixth  largest  acquirer,  and  First 
Premier  Bank,  the  former  First  Interstate  of 
South  Dakota.  First  Premier  entered  the 
merchant  acquiring  business  in  1969  and 
vaulted  from  the  No.  13  position  in  1991  to 
become  the  tenth  largest  acquirer. 

Two  banks  are  new  to  the  top  25  this  year; 
.National  Bank  of  Detroit  and  Mercantile 
Bank.  Dropping  out  of  the  industry's  upper 
echelon  are  CFC  Financial  and  MBNA 
America. 

Information  in  this  chapter  was  compiled 
through  direct  contact  with  executives  at  the 
acquiring  organizations.  In  situations  where 
the  information  was  unavailable,  estimates 
were  made  on  the  basis  of  consultation  with 
industry  expwrts. 

IPages  irreproducible.  Pages  are  pp.  364-367 
of  Card  Industry  Directory:  The  Blue  Book  of 
the  Credit  and  Debit  Card  Industry  in  the 
United  States  (Faulkner  &  Gray)-  Copies  are 
on  file  with  the  United  States  District  Court 
for  the  District  of  Delaware  and  the  Antitrust 
Division  of  the  United  States  Department  of 
Justice.) 
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The  Top  5  EFT  Processors 


Monthty  trans- 
actions 

Electronic  Payrnent  Systems 
Deluxe  Data  Systems 

89.500.000 
•58.000,000 

MnVrest  Payments  Systems 

BankArrtefica  

Eiectronic  Data  Systwns  

•55,500,000 
46.000.000 
42.000.000 

Source:  National  Automated  Clearinghouse 
Association,  Federal  Reserve  Board. 
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The  first  ei^t  chapter»-in  this  book 
describe  the  debit  business  as  it  is.  What 
about  the  future?  What  shape  will  the 
industry  take  in  the  years  leading  up  to  the 
turn  of  the  century?  To  answer  these 
questions,  we  reprint  here  a  major  study 
published  in  1993  by  Faulkner  &  Cray. 

The  study,  "Debit  Card  2000."  surveyed 
the  45  largest  debit  card,  issuers  and  the  top 
:j5  networks  to  find  out  what  kind  of  growth 
to  expect,  what  new  services  and 
enhancements  will  arrive,  and  what 
developments  to  look  for  in  national  POS  by 
2000 — just  six  years  away. 

Some  of  the  results  are  surprising, 
f'trticuiarly  if  you've  always  viewed  debit 


cards  as  a  customer  service  rather  than  a 
profit  center.  That's  now  how  issuers  and 
networks  in  the  near  future  will  look  at  the 
product  By  2000,  they  say.  there  cold  be  as 
many  as  1  million  POS  terminals  installed. 
Visa  and  MasterCard,  meanwhile,  predict 
there'll  be  1(X)  million  off-line  debit  cards  in 
force  in  six  years,  well  beyond  today's  15 
million. 

If  your  plans  depend  on  solid  forecasts  for 
the  foreseeable  future,  the  following  pages 
should  make  useful  reading. 

Table  2.— Issuers  Annual  Pro- 
jected Debit  Card  Growth  Be- 
tween 1993-2000 


Percent 

Issuers  expecting: 
1%  to  3%  annual  card  growth  .. 
4%  to  7%  annual  card  growth  .. 
8%  to  12%  annual  card  growth 
13%    to    20%    annual    card 
growth 

55 

20 

5 

20 

Note:    Projections    exclude    growth    from 
mergers  or  acquisitions. 
Source:  Bank  NetwotV  News. 

Table  3.— Debit  Card  Growth 
Between  1982-1993 


Year 

Cards  (mil- 
lions) 

Growth 
(percent) 

1993 

1992 

1991  

1990  

1989 __ 

1988 

209.1 
204.7 
200.3 
191.4 
183.9 
170.9 
152.0 
140.0 
130.0 
100.0 
74.6 
60.0 

2.1 
22 
4.6 
4.0 
7.6 
12.4 

1987  ....„ 

1986  

8.6 
7.7 

1985 

1984  _... 

1983 

1982  _ 

30.0 
34.0 
24.3 

na 

Source:  Bank  Network  News. 

Table  4. — Checking  Account 
Saturation:  1993  - 


Accounts  with  Cards  today: 

Less  than  50% 

Between  50%  and  60% 

Between  60%  and  70%  

Between  70%  and  80%  

Between  80%  and  90%  

Over  90%  

Source:  Bank  Network  News. 


Table  5.— Accounts  With  Cards  in 
2000 


Percent' 

Less  than  50% „ 

0 

Between  50%  and  60% 

Between  60%  and  70% 

Between  70%  and  80%  . ......... 

0 

17 

9 

Table  5.— Accounts  With  Cards  in 
2000— Continued 


Between  80%  and  90% 
Between  90%  and  99% 
100% - 


Percent 


22 

39 
13 


Source:  Bank  Netwofk  h^ews. 

Table  6.— Current  Activation 
Rates 


Less  than  50% 

Between  50%  and  60% 
Between  60%  and  70% 
Between  70%  and  80% 
Between  80%  and  90% 
Over  90% __^ 


Percent 


14 
36 
25 
7 
4 
14 


Note:  Active  is  defined  as  using  a  card  orx;e 
a  month. 
Source:  Bank  Network  News. 


Table  7. 


-Projected  activation 
Rates  in  2000 


Percent 

Less  than  50% 

0 

Between  50%  and  60%  .« 

22 

Between  60%  and  70% 

35 

Between  70%  and  80% 

Between  80%  and  90% 

Over  90%  _ 

— 

13 
13 
17 

Note:  Active  is  defined  as  using  a  card  once 
a  month. 

Source:  Bank  Network  News. 

Table  8.— Network  ATM 
Deployment  Projections 


Percent 

Ne»wori<s  expecting: 

Less  than  1%  annual  growth  .... 

13 

1%  to  3%  annual  growth  

19 

4%  to  7%  annual  growth  

39 

8%  to  12%  annual  growth  

3 

13%  to  15%  annual  growth  

13 

Over  15%  annual  growth  

13 

Note:   Projections  exclude  growth  due  to 
mergers  or  acquisitions. 
Source:  Bank  Network  News. 


Table  9. 


-Issuer  ATM  deployment 
Projections 


Percent 

Issuers  expecting: 

Less  than  1%  annual  growth  .... 

14 

1%  to  3%  annual  growth  

36 

4%  to  7%  annual  growth  

18 

8%  to  12%  annual  growth  

18 

13%  to  15%  annual  growth  

9 

More  than  1 5%  annual  growth  . 

5 

Note:   Projections  exclude  growth  due  {o 
mergers  or  acquisitions. 
Source:  Bank  Network  News. 


Table  10.— ATM  Growth  1982- 
1993 


Year 

ATMs 

Growth 
(percent) 

1993 

94.822 
87.330 
83,545 
80.156 
75.632 
72,492 
68,000 
64,000 
60.000 
55.000 
40,000 
33.000 

86 

1992 

45 

1991  

1990  ...._ 

1989 

4.2 
6.0 
43 

1988 »... 

1987  ,„...,.... 

1986 

1985 

6.6 
6.3 
6.7 
90 

1984  

1983  

37.5 
21  2 

1982 

NA 

Source:  Bank  Network  News. 

Table  1 1  .—Network  Transaction 
Growth  Projections 


Percent 

Networks       expecting       annual 
growth: 
Between  1%  and  5%  

20 

Between  6%  and  10%  

15 

Between  10%  and  15%  

10 

Between  15%  and  20%   

15 

Between  20%  arxl  30%  

20 

Between  30%  and  40%  

5 

Between  40%  and  50% 

15 

Note:   Projections   exclude  growth  due  to 
mergers  and  acquisitions. 
Source:  Bank  Network  News. 

Table  12.— Issuer  Transaction 
Growth  Projections 


Issuers  expecting  annual  growth: 

Less  ttian  5%  

Between  6%  and  10%  

Between  1 0%  and  1 5%  

Between  15%  and  20%  ,,. 

Between  20%  and  30%  

More  than  30%  


Note:   Projectk)ns  exclude  growth  due  to 
mergers  and  acquisitions. 
Source:  Bank  Network  News. 

Table  13.— Transaction  Growth 

1982-1992 

[Transactions  in  mjllrons] 


Year 

Monthly  vol- 
ume 

Percent 
growth 

1993 

677.9 
628.1 
553.5 
495.2 
437.4 
383.1 

79 

1992  

135 

1991 :. 

118 

1990 

13.2 

1989  „ 

1988  

14.1 
12.5 

Table  1 3.— Transaction  Growth 

1982-1992— Continued 

[Transactions  in  millions] 


Year 

Monthly  vol- 
ume 

Percent 
growth 

1987 

340.3 
304.0 
297.2 
261.0 
200.0 
167.0 

12  0 

1986  .: 

3  ? 

1985 

139 

1984 

30  5 

1983 ' 

198 

1982 

NA 

Source:  Bank  Network  News. 

Ballingef,  senior  vice  president,  expects  over 
80%  will  have  one  by  2000.  'Well  never  hit 
100%,  but  I  would  like,  in  theory,  to  have  a 
card  in  very  customer's  hands,  "Baliinger 
says. 

Issuers  also  expect  the  percentage  of 
consumers  with  a  debit  card  who  use  their 
card  at  least  once  a  month  to  grow  in  the  next 
seven  years.  While  only  about  25%  of  the 
issuers  say  their  activation  rates  currently 
average  more  than  70%,  43%  expect  that 
their  rates  will  exceed  70%  by  2000.  (See 
tables  6  and  7.) 

"The  activation  rate  continues  to  creep  up, 
especially  as  younger  users  replace  older 
customers,"  says  Patricia  Bauer,  senior  vice 
president  of  Minneapolis-based  First  Bank 
Systems.  U.S.  Bancorps  Kresge  notes  that 
POS  is  also  pushing  up  activation  rates  with 
his  customers  as  some  who  had  no  use  for 
their  debit  cards  at  ATMs  find  they  like  using 
them  at  the  point  of  sale. 

Like  debit  cards,  new  ATM  deployment  is 
expected  to  enjoy  only  modest  growth.  About 
32%  of  the  networks  and  50%  of  the  issuers 
expect  the  number  of  their  ATMs  to  grow  by 
less  than  3%  annually,  while  only  13%  of  the 
networks  and  5%  of  the  card  issuers  expect 
this  growth  to  exceed  15%  annually.  (See 
tables  8  and  9.) 

A  few  networks  and  banks,  however,  are 
expecting  more  active  new  ATM  deployment, 
particularly  at  off-premise  locations.  "We 
have  a  tremendous  amount  of  corporate 
relationships  where  we  can  put  ATMs  in 
work  locations,"  says  Fifth  Third's  Baliinger. 
"We're  looking  at  deploying  25  to  30  ATMs 
a  year  in  the  workplace.  Some  will  pay  us  to 
install  ATMs  so  they  can  get  rid  of  or  cut 
their  cashier  functions." 

And  some  banks  note  they  expect  to 
deploy  more  new  ATMs  to  perform  non- 
traditional  applications  beyond  cash 
withdrawals  and  accepting  deposits.  A  few 
innovators  already  have  been  deploying 
advanced  ATMs  which  can  cash  checks, 
issue  account  statements,  sell  stamps  or 
allow  consumers  to  apply  for  bank  loans. 
"The  traditional  cash  withdrawals  and 
deposit-taking  terminals  have  leveled  off," 
says  Edward  Cough,  president  of  Ohio-based 
Money  Station  network.  "But  other  AT.M 
applications  such  as  EBT  will  push  ATM 
installations  for  expanded  functions  that  will 
add  to  the^rowth  of  ATMs" 


This  projected  growth  is  slightly  less  than 
the  growth  in  recent  years.  In  1993,  the 
number  of  ATMs  in  the  U.S.  grew  by  8.6%. 
It  grew  by  4.5%  in  1992,  4.2%  in  1991,  5.9% 
in  1990  and  4.3%  in  1989.  (See  table  10.) 
And  projected  growth  is  considerably  less 
than  the  double-digit  growth  of  the  early 
1980s. 

Despite  modest  expectations  for  debit  card 
and  ATM  growth,  networks  and  issuers  have 
higher  expectations  for  total  EFT 
transactions.  Executives  expect  the  most 
growth  in  POS  transactions  while  seeing 
growth  of  only  10%  or  less  for  ATM 
transactions,  the  result  will  be  significant 
overall  transaction  growth. 

About  55%  of  the  network  executives  and 
53%  of  bank  card  issuers  expect  their  EFT 
volume  growth  to  exceed  15%  annually. 
Another  26%  of  the  issuers  and  10%  of  the 
networks  expect  growth  to  be  between  10?'o 
and  15%  annually.  (See  tables  11  and  12.) 

"Between  now  and  the  end  of  the  decade, 
the  number  of  POS  transactions  will  equal 
the  number  of  ATM  transactions."  says 
Edward  Cough,  president  of  Ohio-based 
Money  Station  network.  ""POS  is  now  only 
5%  of  our  total  volume." 

Others  also  expect  POS  to  lead  the  growth. 
"We  will  see  a  lot  of  transaction  volume 
growth,"  says  Olen  Thomas,  vice  president  of 
Richmond,  VA.-based  Crestar  Bank.  "The 
POS  component  of  transaction  volume  could 
grow  by  50%  a  year  for  the  next  two  to  three 
years." 

Despite  modest  expectations  for  ATM 
transaction  growth,  network  executives  sav  it 
still  will  be  healthy.  "We  keep  expecting  the 
rate  of  growth  in  ATM  transaction  volume  to 
slow,  but  last  year  it  exploded."  says  James 
Martin,  president  of  Wisconsin-based  Tvme 
network.  "In  POS.  we  expect  a  55%  Increase 
in  1993  and  we  expect  ATM  volume  to 
continue  to  grow  10%  a  year." 

Networks  projecting  the  lowest  rate  of 
growth — less  than  10% — typically  do  not 
offer  or  plan  to  offer  POS  and  also  do  not 
have  ambitious  plans  for  other  new 
electronic  payments  programs.  These 
projections  would  indicate  that  POS.  which 
finally  seems  ready  to  take  off  after  years  of 
hopeful  expectations,  will  drive  EFT  volume 
increases  in  excess  of  the  12%  to  14%  growth 
that  had  been  common  in  recent  vears.  (-See 
table  13.) 

Although  POS  has  been  growing  slowly  in 
recent  years,  new  regional  POS  programs 
throughout  the  country,  the  advent  of 
national  POS  programs,  the  skyrocketing 
level  of  acceptance  of  debit  cards  by 
supermarkets  and  penetration  of  POS  into 
new  markets  like  fast-food  restaurants  and 
specialty  shops  have  raised  the  expectations 
of  both  network  and  financial  institution 
executives. 

Exhibit  E 

Card  Industry  Directory:  The  Blue  Book  of  the 
Credit  and  Debit  Card  Industry  in  the  United 
States  (FaiilLtier  &  Gray}  1993  Edition 
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The  Top  300  ATM  Owners 


The  Top  300  ATM  Owners— Continued 


Bank 


1.  Bank  of  America,  San  Francisco,  CA  94103 

2.  Citicorp,  Lake  Success.  NY  11040  

3.  NationsBank  Cotporation,  Chartotte.  NC  28255 

4.  Wells  Fargo  Bank,  San  Francisco.  CA  941 1 1  

5.  First  Interstate  Bancorp,  Los  Angeles.  CA  90071   

6.  Banc  One  Corp..  Columbus,  OH  43271   

7.  BayBank  Systems  Inc..  Walttiam.  MA  02154  

8.  First  Union  National  Bank,  Charlotte,  NC  28288- 
0362. 

9.  U.S.  Bancorp.  PortJand,  OR  97204 

10.  Fleet  Financial  Group,  Providence,  Rl  02903 

11.  Chemkal  Bank,  New  York,  NY  10004 

12.  Chase  Manhattan  Bank  NA.  New  Hyde  Park,  NY 
11042. 

13.  PNC  Financial  Corp.,  PittstJurgh,  PA  15222 

14.  Society  Corp..  Oeveland,  OH  44114 

15.  First  Bank  System,  Minneapolis,  MN  55480  

16.  Bamett  Banks,  Jacksonville,  FL  32203  „. 

17.  M€«on  Bank.  Pittsburg,  PA  15258 

18.  National  City  Corp,  Louisville,  KY  40202 ■ 

19.  Wachovia  Corp  .  Wmston-Salem,  NC  27150  

20.  Norwest  Bank.  Minneapolis,  MN  55479-0005  

21.  PuWix  Super  Markets  Inc.,  Lakeland.  FL  33802  

22.  Shawmut  National  Corp.,  Framingham.  MA  01701  .... 

23.  Great  Western   Bank,   a   Federal   Savings  Bank. 
Northndge.CA  91328. 

24.  First  Fidelity  Bancorporation,  Newark,  NJ  07102  

25.  SunBanks  Inc.,  Orlando,  FL  32309  

26.  First  o<  America  Bank  Corp.,  Kalamazoo,  Ml  49009  .. 

27.  Home  Savings  of  Amenca,  Whittier,  CA  90601   

28.  KeyCorp.  Albany.  NY  12207 

29.  TCF  Bank  Savings  FSB.  Minneapoiis.  MN  55402  

30.  NBD  Bancorp,  Troy,  Ml  48098  

31.  Comerica  Inc..  Detroit.  Ml  48275-2430 

32.  CoreStates,  Philadelphia,  PA  19101   „ 

33.  Valley  Bank  of  Nevada.  Las  Vegas,  NV  89101 „... 

34.  Manne  Midland,  Buffalo,  NY  14240 __ 

35.  Michigan  National  Bank,  Lansing,  Ml  48917  

36.  Maryland  Natkjnal  Bank.  Baltimore.  MD  21202  

37.  MidtantrcCcp..  Edison.  NJ  088^8  _.. 

38.  Bank  South.  Atlanta.  GA  30302 

39.  First  American  Metro  Corp..  McLean.  VA  22102  

40.  MerWian  Bancorp  Inc.,  Readng,  PA  19503  

41.  State  Empkjyees'  Credit  Union.  Raleigh,  NC  27603  .. 

42.  HomeFed  Bank,  San  Diego,  CA  92121-1710 

43.  Signet  Bank,  Richmond,  VA  23219 

44.  Crestar  Bank,  Richmond.  VA  23219 

45.  VaDey  National  Corp..  Phoenix,  AZ  85004  „ 

46.  San  Diego  Financial  Corp.,  San  Diego,  CA  921 1 1  .... 

47.  United  Jersey  Banks/UJB  Financial  Corp.,  Princeton. 
NJ  08540-2066. 

48.  Boatmen's  Bancshares  Inc.,  SL  Louis,  MO  63101 

49.  Union  Bank,  San  Francisco,  CA  94104 

50.  First  Chicago  Corp.,  Chicago,  IL  60670  

51.  Glendale  Federal  Bank.  Glendale.  CA  91209  _ 

52.  Dominion  Bankshares  Corp..  Roanoke.  VA  24019  .... 

53.  Trust  Company  BanKS  in  Georgia.  Atlanta.  GA  30303 

54.  First  Tennessee  Bank  NA.  Memphis,  TN  38101  

55.  California  Federal,  Rosemead,  CA  91770 

56.  First  City  Texas  NA,  Houston.  TX  77002  

57.  Souttitrust  Corp.,  Birmingham,  AL  35203 

58.  Central  Fidelity  Bank,  Richmond,  VA  23219  

59  Standard  Federal  Bank.  Troy,  Ml  48084  
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•3,500 

0 
0 

23,400 

3.150 

186 

0 

0 

35 

0 
0 

3.400 

2,894 


110 

341 

0 

0 

0 

N/A 

N/A 

4,700 

0 

0 

N/A 
0 
0 

N/A 
0 
0 
0 

358 
12,224 

0 

0 

1.000 

53 

1.500 
0 
0 

4.000 
0 
0 
0 
0 

4.000 
0 

4.300 

0 
0 
0 
0 
0 
0 
1,500 
0 
0 
0 
0 
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ATM  vendor 


InterBoid,      Fujitsu      NCR, 

Omron. 

tM/A 

NCR,      InterBokJ      Ftqitsu. 

Omron. 

InterBokJ  Fujitsu,  NCR  

InterBoW  NCR  

InterBoid  NCR  „ ».. 

InterBokJ  Fujitsu  

InterBoW  ™ 

Fujitsu  InterBoid.  NCR  

NCR.  InterBoid  _ 

NCR,  Fujitsu  Omron 

InterBoid  

NCR.      Fujitsu.      InterBokJ, 
Diebold.  IBM. 


NCR,  InterBokJ  

InterBoid,  NCR 

InterBokJ,  NCR  

NCR,  InterBoid  

Diebold.  ACS _ 

NCR,  InterBoid  

InterBokJ,  NCR,  Fujitsu  . 

NCR  

InterBoid,  NCR  

InterBoid,  NCR  ...- -.. 

InterBoid,  Omron,  NCR  . 

InterBoid,  NCR  

InterBoid,  Doculel,  NCR 

NCR  _... 

InterBokJ,  NCR,  Fujitsu  . 
NCFl.  Fujitsu,  InterBokJ  . 

InterBoid  

InterBoid  „ 

InterBokJ.  NCR.  Fujitsu  . 


InterBokJ  

InterBokJ  

InterBokJ  

NCR,  Fujitsu 


InterBokJ,  NCR  

FiHttsu.  NCR,  InterBokJ 

NCR.  InterBoid 

NCR  

InterBokJ  „ 

NCR  

NCR  

InterBoid,  NCR,  Omron 

InterBoid  

Unisys,  InterBokJ  

NCR 


InterBoid,  NCR,  Fujitsu 

InterBoid.  Fujitsu  , 

Diebold,  NCR  

Fujitsu  

Diebold.  f>JCR  _...... 

NCR,  InterBoid 

InterBokJ,  NCR.  Fujitsu 

Fujitsu  , 

InterBoid,  NCR  

InterBokJ,  NCR  .... .... 

InterBokJ 

InterBokJ,  NCR 


POS  terminal  vendor 


N/A. 

None. 
None. 

N/A. 

VeriFone. 

IBM,  NCR,  VeriFone. 

None. 

None. 

VeriFone. 
None. 
None. 
VeriFone. 

Envoy,  DiebokJ, 
VeriFone,  Omron, 
NTN,  NCR, 
Schlumberger. 

NCR.  VeriFone 
Hypercom. 

VeriFone. 

None. 

None. 

None. 

N/A. 

N/A. 

NCR. 

None. 

None. 

N,'A. 

None. 

None. 

N/A. 

None. 

None. 

None. 

OMRON/-VeriFone. 

Taltex.  GTE.  Citizen 

CBM. 
None. 
None. 
N/A. 
VeriFone.  DataCard. 

Diebold. 
VeriFone.  Taltec. 
None. 
None. 
VeriFone. 
None. 
None. 
None. 
Nor>e. 

VeriFone.  Hypercom. 
None. 
Taltek,  VeriFone, 

Omron.  Envoy. 
None. 
None. 
None. 
None. 
None. 
None. 

Omron,  VenFone. 
None. 
None. 
None. 
None. 
None. 


Bank 


60.  The  First  Natkxial  Bank  of  Bostorv- Massachusetts 
Boston,  MA  02106. 

61.  Sunwest  Finarxaat  Services,  Albuquerque,  NM  87103 

62.  South  Carolina  National  Bank,  Columbia,  SC  29226  . 

63.  Rrst  Natronai  Bank  of  Maryland,   Battimore.  MD 
21201. 

64.  AmSouth  Bancorporation,  Birmingham.  AL  35288 

65.  Integra  Card  Sen/wes,  Pittstx;rgh,  PA  15278 

66.  Bank  of  Hawaii,  Honolulu.  HI  96846 

67.  American  Savings  Bank,  Irvine,  CA  92713  

68.  Old  Kent  Financial  Corp.,  Grand  Rapids,  Ml  49503  ... 

69.  First  Citizens  Bancshares,  Raleigh,  NC  27604  

70.  Fifth  Third  Bank,  Cincinnati,  OH  45263 

71.  First  Virginia  Banks  Inc.,  Falls  Church,  VA  22046  

72.  Star  Banc  Corp..  Cincinnati,  OH  45202 

73.  Bank  of  New  York,  New  York,  NY  10286 _....... 

74.  St.  Paul  Federal  Bank  for  Savings,  Chcago,  IL 
60635. 

75.  First  Nationwide  Bank,  Sacramento.  CA  95834 

76.  Crossland  Savings,  Brooklyn,  NY  11201  

77.  First  Security  Corp.,  Ogden.  UT  84409  

78.  Puget  Sound  Bancorp.  Tacoma.  WA  98411-6500  .... 

79.  Commerce  Bancshares.  Kansas  City.  MO  64106 

80.  Manufacturers  National  Cc^p.,  Detroit,  Ml  48243 

81.  Fourth  Financial  Corp..  Wichita,  KS  67202 

82.  Household  Bank  FSB,  Schaumburg,  IL  60173 

83.  First  American  National  Bank,  Nashville,  TN  37237  .. 

84.  Huntington  N3tk)r»l  Bank,  Columbus,  OH  43287  

85.  Union  Planters  Corp.,  Memphis,  TN  38147 

86.  First  Alatama  Bancshares,  Montgomery,  AL  36104  . 

87.  Bank  of  Uie  West,  Santa  Clara,  CA  95054 

88.  First  Bancorporation  of  Ohio,  Akron,  OH  44307 

89.  Hibernia  National  Bank,  New  Orieans,  LA  70130  ..... 

90.  Navy  Federal  Credit  Umon,  MenyfiekJ.  VA  22119- 
3000. 

91.  Sanwa  Bank  California,  Monterey  Park,  CA  91754  ... 

92.  Columbia  Savings  Federal  Savings  and  Loan,  En- 
glewood,  CO  80111. 

93.  Premier  Bank,  Baton  Rouge,  LA  70808  

94  Union  Trust  Co.,  Shelton,  CT  06484  

95.  BB&T  Financial  Corp.,  Wilson.  NC  27893 

96.  Riggs  Natwnal  Corp.,  Washington,  DC  20005 

97.  First  Commerce  Corp.,  New  Orleans,  LA  70112 

98.  Southem  NatkKial  Corp..  Lumberton,  NC  28358 

99.  United  Carolina  Bank,  Monroe,  NC  281 10  

'00.  Marshall  &  llsley  Corp.,  Milwaukee,  Wl  53202 

01.  Fir-t  Empire  State  Corp.,  Buffalo,  NY  14240 

02.  Coast  Federal  Bank  FSB,  Grenada  Hills,  CA  91344  . 

03.  People's  Bank,  BrkJgeport,  CT  06604  

04.  Mercantile  Bancorporation.  SL  Louis,  MO  63166 

05.  Liberty  Natk)nal  Bancorp.  Louisville,  KY  40202 

06.  Wegmans    Food   and    Phannacy.    Rochester,    NY 
14692. 

07.  First  Citizens  Bancorp.  Columbia.  SC  29202  ..._ 

08.  Equimark  Corp.,  Pittsburgh,  PA  15222 „ 

09.  First   National   Financial   Corp.,   Albuquerque,   NM 
87103. 

10.  West  One  Bancorpr Award  Network,  Boise,  ID  83707 

11.  INB  Financial.  Indianapolis,  IN  46266 

12.  Centura  Bank,  Rocky  Mount,  NC  27802 

13.  FirsTier  Inc.,  Omaha,  NE  68102 

14.  Keystone  Finanoal,  Altoona,  PA  16601  

15.  Deposit  Guaranty  Corp.,  Jackson,  MS  39215 

16.  Synovus  Financial  Corp.,  Columbus,  GA  31901  

17.  United  Missouri  Bank,  Kansas  City,  MO  64141  

18.  Mercantile  Bancshares.  Battimore.  MD  21203 

19.  Zions  Bancorporatkjn,  Salt  Lake  City,  UT  84119  

20.  Hams  Trust  &  Savings  Bank,  Chicago,  IL  60690  ...... 

21.  Gary-Wheaton  Bank,  Wheaton,  IL  60187  ._ 

22.  One  Valley  Bank,  Charleston,  WV  25326 
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92 
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79 
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1 

2,250 

0 
N/A 

0 
0 
0 

0 
0 
0 
N/A 
0 
30 
0 
0 

0 
0 
0 

N/A 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 

0 
0 
0 
0 
0 
0 
0 
N/A 
0 
0 
0 
0 
0 
1.500 


0 
769 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
80 


ATM  vendor 


InterBokJ 


InterBokJ  

InterBokJ,  NCR 
Fujitsu 


InterBokJ,  NCR  

InterBokJ  

NCR,     Ddcutel,     InterBokJ, 
Fujitsu. 

NCR „ 

InterBokJ  „ 

InterBokJ,  NCR  

N/A „ : 

NCR,  InterBokJ  

Docutel.  InterBokJ i 

NCR,  InterBokJ  

Fujitsu,  NCR,  InterBoid  


InterBokJ,  NCR  

NCR 

Diebold.  NCR 

InterBokJ 

InterBoid  

DiebokJ.  IBM,  NCR 

NCR.  InterBokJ  . 

InterBokJ,  NCR  

InterBokJ  

NCR,  Docutel  

Docutel.  InterBoid.  NCR 
DiebokJ.  NCR,  Fujitsu  .... 

Docutel,  Diebold 

NCR,  InterBokJ  

InterBokJ,  NCR  

NCR 


Fujitsu  

Dlet>okJ,  Docutel 

InterBokJ,  NCR  ... 

InterBoid  

IBM,  NCR 

InterBokJ,  Fujitsu 
InterBokJ,  NCR  ._ 

InterBoid  

N/A 

NCR,  Diebold  

InterBokJ  

IBM,  NCR  „ 

NCR,  Omron 

InterBoid,  NCR  ... 
NCR,  InterBokJ  ... 
InterBoid  


NCR 

Fujitsu  

IBM,  DiebokJ 


InterBokJ  

NCR,  InterBokJ 

IBM,  NCR 

NCR.  InterBokJ 
InterBokJ.  NCR 
InterBokJ,  NCR 

InterBokJ  

InterBokJ,  NCR 

InterBokJ  

InterBokJ  

InterBokJ,  NCR 

InterBoW 

InterBokJ  


POS  terminal  vendor 


N/A. 

VeriFone. 

None. 

N/A. 

None. 
None. 
None. 

None. 

None. 

None. 

N/A. 

Uone. 

International  Veritact. 

None. 

None. 

None. 

None. 

None. 

N/A. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 
None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

VeriFone. 

None. 

None. 

None. 

None. 

None. 

VeriFone. 

None. 
None. 
Hypercom. 

None. 
None. 
Norw. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
InterBokJ. 
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The  Top  300  ATM  Owners— Continued 


Bank 


123.  Commerdal  Federal  Bank,  a  Federal  Savings  Bank, 
Omaha,  NE  68124. 

124.  Sumitomo  Bank  of  California,  San  Francisco,  CA 

94104. 

125.  Trustmark  National  Bank,  Jackson.  MS  39201   

126.  Great  American  Bank  FSB,  Phoenix.  AZ  85012  

127.  National  Bank  of  Alaska,  Anchorage,  AK  99519 

128.  San  Antonio  Federal  Credit  Union,  Sap  Antonk),  TX 
78201. 

129.  Emigrant  Savings  Bank,  New  York,  NY  10017  

130.  First  Federal  Savings  &  Loan  of  Lincoln,  Lincoln,  NE 
68501. 

131.  The  Golden  1  Credit  Union.  Sacramento,  CA  95817 

132.  First  Git)raltar  Bank  FSB,  Irving.  TX  75063 

133.  Wilmington  Trust  Co..  Wilmington,  DE  19890  

134.  Bank  of  Delaware,  Wilmington,  DE  19801   

135.  Central  Carolina  Bank  &  Trust  Co.,  Durham,  NC 
27702. 

136.  National  Commerce  Bancorp,  Memphis,  TN  38150  ... 

137.  Affiliated  Bankshares  of  Colorado  Inc..  Denver.  CO 
80202. 

138.  Baltimore  Bancorp,  Baltimore,  MD  21203 

139.  Central  Bancshares  of  the  South,  Birmingham,  AL 
35233. 

140.  Georgia  Federal  Bank,  Atlanta.  GA  30324 

141.  Team  Bank.  Bedford.  TX  76021 

142.  Dauphin  Deposit,  Harristxjrg,  PA  17105  

143.  Multibank  Financial  Corp.,  Dedham.  MA  02026 

144.  Alaska  USA  Federal  Credit  Union,  Anchorage,  AK 
99519-6613. 

145.  The  Bank  of  California,  Escondido,  CA  92029-1011  . 

146.  European  American  Bank,  Uniondale,  NY  1 1553  

147.  First  National  Bank  of  Omaha.  Omaha.  NE  681  (»  .... 

148.  Dollar  Bank.  Pittsburgh,  PA  15222  

149.  Apple  Bank  for  Savings,  New  York,  NY  10017 

150.  Casco  Northern  Bank,  Portland,  ME  04104  

151.  Citizens  Tmst  Co..  Riverside,  Rl  02915  

152.  Third  National  Bank  of  Nashville,   Nashville.   TN 
37230. 

153.  Dime  Savings  Bank  of  New  York,  Port  Washington, 
NY  11050. 

154.  First  Federal  Savings  &  Loan  Association.  Roch- 
ester, NY  14614. 

155.  Great  Lakes  Bancorp,  Ann  Artxjr,  Ml  48107-8600  .... 

156.  Summcorp,  Fort  Wayne,  IN  46801 

157.  Talman  Home  Federal,  Chkago.  IL  60629  

158.  United  Postal  Savings,  St.  Louis.  MO  63122  

159.  First  Federal  of  Michigan,  Detroit,  Ml  48226  .- 

160.  Sunburst  Bank,  Grenada,  MS  38901  

161.  Westamerica  Bancorp,  Novate,  CA  94948 

162.  Bank  of  Oklahoma  NA.  Tulsa,  OK  74192 

163.  FirstBank  Holding  Company  of  Colorado,  Lakewood, 
CO  80215. 

164.  Barclays  Bank  of  New  York,  New  Ybri<,  NY  10265  .... 

165.  First  Eastem  Corp.,  Wilkes-Barre,  PA  18768 

166.  Anchor  Savings  Bank,  Wayne,  NJ  07470  

167.  The   First  Federal  Savings  Bank,  Cleveland,  OH 
44114. 

168.  Comnrx)nwealth  Bank,  Williamsport,  PA  17701  

169.  Investors  Savings  Bank,  Richnrwnd,  VA  23235 

170.  Uberty  Bank  &  Trust  Co.  NA,  Oklahoma  City,  OK 
73102. 

171.  Texins  Credit  Union,  Dallas,  TX  75081 

172.  Colorado  National  Bank  of  Denver.   Denver.  CO 
80202. 

173.  First  Security  National  Bank,  Lexington,  KY  40507  ... 

174.  IBM  Endkxitt/Owego  Employees  Credit  Union,  Endi- 
cott,  NY  13760. 

175.  Uncoln  Financial  Corp..  Fort  Wayne,  IN  46801  

176.  Natkjnal  Bank  of  Conrunerce,  Lincoln,  NE  68501  

177.  Northeast  Savings,  Hartford,  CT  06114 
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43 

0 

43 

0 

43 

0 

42 

0 

42 

0 

42 

0 

42 

0 

41 

0 

41 

0 

InterBold,  NCR 
NCR 


InterBokj  «... 

DiebokJ,  IBM 

InterBoW  

Docutel,  Olivetti 


InterBoW  

NCR,  InterBoW 


InterBold  

NCR,  Fujitsu  .... 
NCR.  Docutel  .. 
NCR,  InterBoW 
NCR  


0     Fujitsu 
0    InterBold 


InterBoW  

InterBoW.  NCR  .... 


NCR «... 

NCR,  InterBoW,  Omron 

NCR,  InterBoW  

InterBoW 

InterBoW  


Docutel,  InterBold,  NCR 

IBM  

NCR  

InterBoW 

Unisys,  Fujitsu  ..., 

InterBoW  

NCR 

IBM.  NCR  .„ 


NCR,  InterBoW 


NCR 


InterBoW,  NCR  

InterBoW,  NCR 

NCR 

NCR  

NCR.  Docutel  

NCR,  InterBoW  

InterBoW  

Fujitsu.  NCR,  InterBoW 
IBM,  NCR  


POS  temninal  vendor 


NCR 

Fujitsu  - 

Fujitsu,  Docutel,  InterBold 
NCR 

NCR.  InterBoW  

InterBoW 

InterBoW  


Docutel,  Omron 
InterBoW  


DieboW,  NCR 
InterBoW  


InterBoW.  NCR,  IBM 

InterBoW,  NCR  

NCR 


None. 

None.     ' 

None. 
VeriFone. 
ACI. 
None. 

None. 
None. 

None. 
None. . 
None. 
None. 
None. 

None. 
None. 

None. 
None. 

None. 
None. 
None.  . 
None. 
None. 

None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 

None. 

None. 

None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 

None. 
None. 
None. 
None. 

Taltek. 

None. 

None. 

None. 
None. 

None. 
None. 

Nor>e. 
None. 
None. 
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Bank 


178.  Pacific  Western  Bank,  San  Jose,  CA  941 13 „;„.. 

179.  Arvest  Bank  Group,  Bentonville,  AR  72712  _ 

180.  Northern  Tmst  Corp.,  Chwago,  IL  60675  „ 

181.  Rochester  Community  Savings  Bank,  Rochester,  NY 
14604. 

182.  Washington   Mutual  Savings   Bank,   Seattle,   WA 
98101. 

183.  Albany  Savings  Bank,  Albany,  NY  12207  ._ 

184.  Downey  Savings,  Newport  Beach,  CA  92660 

185.  Hinsdale  Federal  Bank  kx  Savings,   Hinsdale,  IL 
60521. 

186.  Bank  of  Mississippi,  Tupelo,  MS  38802  „ 

187.  CCNB  Corp.,  Carrip  Hili,  PA  17011  „_.. 

188.  Financial  Tmst  Corp.,  Carlyle,  PA  17013  _ 

189.  OhW  Savings  Bank,  Cleveland,  OH  44114  ... 

190.  United  Savings  FSB  Associatkxi  of  Texas,  Houston, 
TX  77027. 

191.  BancFtorida,  Naples,  FL  33963  

192.  Bank  Westem  FSB,  Denver,  CO  80201  

193.  EurekaBank,  Redwood  City,  CA  94063 

194.  Philadelphia  Savir)gs  FurW  Society,  Ptiiiadekihta  PA 
19104. 

195.  San  Francisco  Federal  Savings,  San  Francisco,  CA 
94104. 

196.  Central  Trust  Bank,  Jefferson  City,  MO  65101  ....„„.. 

197.  Chittenden  Bank,  Burlington,  VT  05401  _ „_.. 

198.  New  Dartmouth  Bank.  Hooksett,  NH  03106  _ „.. 

199.  CenterBank.  Waterbury,  CT  06702  „ 

200.  CNB  Bancshares  Inc.,  EvansviUe,  IN  47739-0001  .... 

201.  First  Gibraltar  Bank  FSB,  San  Antonio.  TX  78296 

202.  Deartwm  Federal  Credit  Union,  Deartwn.  Ml  48126 

203.  Decatur  Federal,  Decatur,  GA  30030  ....„ . 

204.  Fulton  Bank,  Lancaster,  PA  17604 „ 

205.  Long  Island  Savings  Bank,  Melville.  NY  11747 

206.  ConstructWn  EqiapnDent  Federal  CredM  Union.  Peo- 
ria. IL  61656. 

207.  First  Peoples  Bank  of  New  Jersey,  Haddon  Twp.,  NJ 
08108. 

208.  Hughes  Aircraft  Empkjyees  Federal  Credit  UnWn, 
Manhattan  Beacti,  CA  90266. 

209.  BankAttantic,  a  Federal  Savings  Bank,  Ft.  Lauder- 
dale, FL  33310. 

210.  Champion  Federal  Savings  and  Loan.  BloomingtSn, 
IL  61701. 

211.  Citizens  First  Bancorp.  Glen  Rock.  NJ  07452 

212.  Independent  Bank  Corp.,  Rockland,  MA  02370 . 

213.  American  Federal  Bank  FSB,  GreenviUe.SC  29602  ... 

214.  Guaranty  Federal  Savings  Bank,  Austin,  TX  78701  ... 

215.  First  National  Bank  of  Southwestern  Ohio,  Middle- 
town,  OH  45044. 

216.  Provident  Bank  of  Maryland,  Battimore,  MQ  21203- 
.  1661. 

217.  The  Cumbertand  Federal  Savings  Bank,  Louisvine, 
KY  40202. 

218.  Pentagon   Federal   Credit  Urton.   Alexandria,   VA 
22313. 

219.  TransOhio  Savings  Bank,  Cleveland,  OH  44114  

220.  First  National  Bank  of  Anchorage,  Anchorage,  AK 
99510. 

221.  Peoples  Westchester  Savings  Bank,  Hawthome,  NY 
10532-0299. 

222.  Primerit  Bank  FSB,  Las  Vegas,  NV  89102 _ 

223.  Citizens  Banking  Corp.,  Flint.  Ml  48507 

224.  City  National  Bank,  Beveriy  Hills,  CA  90213  ._ 

225.  Security  Sen/k»  Federal  Credit  Union.  San  Antonk), 
TX  78227. 

226.  Vermont  Financial  Servces.  Brattleboro,  VT  05301  .. 

227.  Capitol  Federal  Savings  and  Loan  Associatkxi.  To- 
peka,  KS  66603. 

228.  Digital  Emptoyeea  Federal  Credit  Union.  Maynard, 
MA  01754. 
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21 
0 
0 

N/A 


550 
0 
0 
0 
0 

N/A 

0 

0 

0 
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32 
0 
0 
0 

0 
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ATM  verWor 


Burroughs,  Dtebokl .... 

DieboW  

InterBoW  „. 

Omron,  NCR , 

DieboW.  IBM.  NCR  .... 


NCR 

Fiqitsu  

EFMARK,    NCR.    InterBoW, 
Fujitsu. 

InterBoW  

DieboW  

InterBoW  ,.„. 

InterBoW 

DieboW  


InterBoW  

NCR.  Docutel.  InterBoW 

InterBoW  

InterBoW  „ 


InterBoW 


tnlerBoW,  NCR  

InterBoW.  NCR  ...;..__, 

DieboW,  IBM 

NCR.  IBM,  Burroughs 

InterBoW  

NCR 

InterBoW  

DieboW  

InterBoW.  Fipsu  

Fujitsu  

IBM.  NCR  


InterBoW,  NCR 


Ir^erBoW 
NCR  ....... 


NCR,  InterBoW 


InterBoW  „.. 

N/A 

DieboW  _ ." _ 

InterBoW,  NCR.  Docutel 
InterBoW,  NCR  


InterBoW  

NCR.  InterBoW 
InterBoW  


POS  terminal  vendor 


InterBoW,  NCR 
NCR 


DieboW 


NCR,  DieboW  

InterBoW  

Docutel.  InterBoW 
InterBoW  , 


IBM,  NCR 
NCR 


0    NCR 


None. 
None. 
None. 
None. 

None. 

None. 

POS  Systems  Inc. 

None. 

None. 

N/A. 

Taltek. 

Hone. 

None. 

None. 
Hone. 
None. 
None. 

None. 

None. 

None. 

Hone. 

None. 

None. 

None 

None. 

Hone. 

Taltek. 

None. 

None. 

Taltek. 

None. 

Norte. 

None. 

Taltek. 

Norte. 

None. 

None. 

None. 

N/A. 

None. 

Norte. 

None. 
None. 

None. 

VeriForte. 
None. 
Norte. 
Norte. 

None. 
None. 

None. 
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Bank 

229.  America  First  Federal  Credit  Union.  Ogden,   UT 
84409. 

230.  EST  Bank,  Elyria,  OH  44035 

231.  First  Bancorp  of  Kansas.  Wichita,  KS  67202  

232.  Standard  FederaJ  Savings  Bank,  Gaithersburg,  MD 
20898-9481 . 

233.  West  Sutxjrtan  Bank.  Lombard.  IL  60148  

234.  Western  Federal  Savings,  Marina  del  Ray,  CA  90292 

235.  Bank  of  New  Hampshire,  Manchester,  NH  03101  

236.  Leader  Federal  Savings,  Memphis,  TN  38103 

237.  Metropolitan    Federal   Savings   Bank,   Fargo,   ND 
58102. 

238.  Bank  of  A.  Levy,  Ventura,  CA  93002  

239.  Commerce  Bank  and  Trust,  Topeka,  KS  6661 1   

240.  Okj  National  Bank,  Evansville,  IN  47708 

241.  Teachers  Federal  Credit  Union,  South  Bend,  IN 
46601. 

242.  Bay  View  Federal  Bank  FSB,  San  Mateo,  CA  94403 

243.  Farmers  and  Merchants  Bank,   Long  Beach,  CA 
90802. 

244.  First  Federal  Savings  Bank,  Santurce,  PR  00908 

245.  First  National  Bank  of  Gainesville,  Gainesville,  GA 
30501. 

246.  The  Howard  Bank,  Burlington,  VT  05402 

247.  Hudson  City  Savings  Bank,  Paramus,  NJ  07652 

248.  Newofid  Bank,  Boston,  MA  02110 

249.  Patekx)  Credit  Unkin,  San  Francisco,  CA  94105  

250.  Telephone  Employees  Federal  Credit  Union,  Pasa- 
dena, CA  91 109-7058. 

251.  Columbia  First  Bank.  Arlington,  VA  22209 

252.  First  Constitution  Bank,  New  Haven,  CT  06510 

253.  Natkjnal  Bank  of  South  Carolina,  Sumter,  SC  29150 

254.  Provklent  Central  Credit  Union,  Redwood  City,  CA 
94065. 

255    Staten   Island   Savings   Bank,   Staten   Island,   NY 
10304. 

256.  Bethpage    Federal    Credit   Union,    Bethpage,    NY 
11714. 

257.  Central  Jersey  Bancorp,  Freehold.  NJ  07728  

258.  Eastern  financial  Credit  Union,  Miami  Springs,  FL 
33166. 

259.  Farm  &  Home  Savings  Association,  Nevada,  MO 
64772. 

260.  First   Federal   Savings   and   Loan   of   Charleston, 
Charleston,  SC  29401. 

261.  Magna  Bank  NA,  St.  Louis,  MO  63134  

262.  Mechanics  Bank  of  Richmond,  Richmond,  CA  94806 

263.  Bank  of  Vermont,  Burlington,  VT  05402 

264.  Independence  Savings  Bank,  Brooklyn,  NY  11201  .... 

265.  Lockheed  Federal  Credit  Union,  Burbank,  CA  91510 

266.  Mission    Federal   Credit   Union,   San   Diego.   CA 
92191-9023. 

267.  Union  Bancshares,  Wichita,  KS  67201  

268.  UST  Cofp.,  Boston,  MA  02108 

269.  Vermont  Federal  Bank  FSB,  Burlington,  VT  05402  ... 

270.  Central  Florida  Educators  Federal  Credit  Union,  Or- 
lando. FL  32803. 

271.  National  Bank  of  Commerce,  Charleston,  WV  25301 

272.  North  Fork  Bank  Corp.,  Mattituck,  NY  11952 

273.  United  States  National  Bank,  Johnstovm,  PA  15901  . 

274.  Boeing  Employees  Credit  Union,  Seattle.  WA  98124 

275.  Provklent  Savings  Bank,  Jersey  City,  NJ  07306 

276.  Redstone  Federal  Credit  Union,  Huntsville.  AL  35893 

277.  RepuWk:  National  Bank  of  Miami,  Miami.  FL  33144  .. 

278.  State  Street  Boston  Corp..  Boston.  MA  02101  

279.  Valley  National  Bancorp,  Passaic,  NJ  07055 

280.  Charter  Federal  Savings  &  Loan,  Bristol,  VA  24201  .. 

281.  IBM  Hudson  Valley  Employees  Federal  Credit  Union, 
Poughkeepsie,  NY  12601. 

282.  Republic  National  Bank,  New  York,  NY  10018  

283.  Sunbelt  Federal  Savings  FSB,  Irving,  TX  75016 
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0 
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N/A 
0 
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0 
0 
0 


0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
170 
0 
0 
0 
0 
0 
0 
0 
0 

0 
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ATM  vendor 


InterBold , 

InterBokJ.  NCR  .. 

NCR ..... 

InterBold 

InterBold  

NCR.  Unisys 

InterBokJ.  NCR  .. 

Docutel  

NCR 

N/A 

InterBokJ  

InterBokJ,  Fujitsu 
InterBokJ  

NCR 

NCR 

NCR,  InterBokJ  .. 
InterBold  

InterBold  

InterBold 

N/A 

DieboW  

InterBokJ  

N/A 

NCR 

NCR 

EDS :......... 

Omron,  Dietwid  . 

lnt°rBokJ  ■„.... 

NCR , 

InterBokJ  '. 

InterBokJ,  IBM  .... 

NCR 

InterBold,  NCR  .. 

InterBokJ  

DiebokJ,  NCR  .... 

N/A 

ATMC,  NCR  

Bun-oughs 

DiebokJ  

IBM.  NCR  „ 

NCR 

InterBokJ.  Omron 

NCR 

InterBokJ  ....: 

None  

NCR 

NCR.  DiebokJ  .... 

InterBokJ  

InterBold  

NCR.  Fujitsu 

IBM.  DiebokJ 

NCR 

InterBokJ 

NCR 

InterBokJ.  NCR  . 


POS  terminal  vendor 


None. 

None. 

None. 
None. 

None. 
None. 
None. 
None. 
None; 

None. 
None. 
None. 
None. 

None. 
Zon. 

None. 
None. 

None. 

None. 

N/A. 

None. 

None. 

None. 
None. 
None. 
None. 

• 
None. 

None. 

None. 
None. 

None. 

None. 

None.     . 

None. 

None. 

N/A. 

None. 

None. 

None. 
None. 
None. 
None. 

None. 

Taltek,  Datatrol. 

None.  . 

None. 

VeriFone  (pending). 

None. 

None. 

Norte. 

None. 

None. 

Nor>e. 

None. 
None. 


Bank 

ATMs 

POS 

terminals 

ATM  vendor 

POS  terminal  ver>dor 

284.  Broadway  National  Bank.  San  Antonio.  TX  78209 

285.  Carteret  Savings  Bank.  Parsippany,  NJ  07054  ...;. 

14 
14 
14 
14 

14 
14 

14 
14 

13 
13 

13 

13 
13 

13 
13 

13 

13 

0 
0 
0 
0 

0 
0 

0 
68 

0 
0 

98 

0 
0 

0 
0 

0 

0 

DiebokJ „ 

NCR 

None. 
None 

286.  Central  Corp.,  Monroe,  LA  71211  

NCR 

None. 
None 

287.  Columbia  Banking  Federal  Savings  and  Loan  Assn., 

InterBokJ  

Rochester,  NY  14614. 

288.  First  Financial  Bank  FSB,  Stevens  Point,  Wl  54481  .. 

289.  First  National  Bank  of  Glens  Falls,  Glens  Falls.  NY 

InterBokJ,  NCR  , 

InterBokJ  

None. 
None 

12801. 
290.  Oak  Tree  Savings  Bank,  New  Orleans,  LA  70130 

NCR 

None 

291 .  Wilmington  Savings  Fund  Society  FSB,  Wilmington. 

NCR 

Tettek 

DE  19899. 
292.  Bank  Leumi  Trust  Co..  New  York,  NY  10017 

NCR 

Nonp 

293.  Bell  Federal  Savings  and  Loan  Association.  Chicago 

NCR 

None 

IL  60603. 
294.  Bucks  County  Bank  &  Tmst  Co..  Doylestown.  PA 

Diebold  

Tatt^  nthpr^ 

18901. 

295.  First  Federal.  UCrosse.  Wl  54601 „ 

296.  McDonnell-Douglas  West  Federal  Credit  Unksn.  Tor- 

InterBokJ, NCR  

InterBokJ 

None. 
None 

rance.  CA  90502. 

297.  Northwest  Federal  Credit  Union.  Herndon,  VA  22070 

298.  Randolph-Brooks  Federal  Credit  Union,   Universal 
City,  TX  78148-2097. 

299.  State  Employees  Credit  Union  of  Maryland  Inc.. 
Towson,  MD  21204. 

300.  Trustco  Bank.  Schenectady,  NY  12301  

Docutel.  Olivetti 

InterBokJ  

NCR 

Fujitsu  

None. 
None. 

None. 

None. 

*  Estimate. 

Exhibit  F 

Debit  Card  Directory:  The  Complete  Guide  for 
the  Debit  Card  Industry 

Debit  Card  Directory;  Chapter  6 
ATM  Owners 

Who  owns  all  those  automated-teller 
machines  one  sees  popping  up  ail  over  the 
place?  Chances  are,  the  answer  is  among  this 
ranking  of  the  top  300  ATM  owners  in  the 
United  States,  listed  bymachines  owned  as 
of  year-end  1992. 

These  machine  owners  conlrol  some 
47,910  terminals,  or  55%  of  all  ATMs.  Not 
all  significant  ATM  deployers  are  banks. 
Among  the  ranks  ofmachine  owners  are  six 
non-bank  companies:  Electronic  Data 
Systems,  Affiliated  Computer  Systems, 
Wegmans  Food  Markets,  Flserv,  Publix  Super 
Markets,  and  Delchamps  supermarkets. 

Each  entry  also  records  how  many  POS 
terminals  the  organization  owns.  As  it 
happens,  the  top  300  ATM  owners  also 
control  58,100,  or  54%,  of  all  U.S.  POS 
devices. 

[Pages  irreproducible.  Pages  are  pp.  144- 
153  of  Debit  Card  Directory:  The  Complete 
Guide  for  the  Debit  Card  Industry  in  the 
United  States  (Faulkner  &  Gray)  1994 
Edition.  Copies  are  on  file  with  the  United 
States  District  Court  for  the  District  of 
Delaware  and  the  Antitrust  Division  of  the 
United  States  Department  of  Justice.) 

Exhibit  G 

(Pages  irreproducible.  Pages  are  fromThe 
Nilson  Report,  June  1993.  Copies  are  on  file 
with  the  United  States  District  Court  for  the 
District  of  Delaware  and  the  Antitrust 


Division  of  the  United  States  Department  of 
Justice.) 

Exhibit  H 

(Page  irreproducible.  Pdge  is  p.  207  of  Card 
Industry  Directory:  The  Blue  Book  of  the 
Credit  and  Debit  Card  Industry  in  the  United 
States  (Faulkner  &  Gray).  Copies  are  on  file 
with  the  United  States  District  Court  for  the 
District  of  Delaware  and  the  Antitrust 
Division  of  the  United  States  Department  of 
Justice.) 

Exhibit  I 

Debit  Card  Directory;  Chapter  3 
EFT  Networks 

Of  course,  there  is  more  to  debit  cards  than 
POS — and  the  shared  regional  networks  offer 
it.  Here  are  many  of  the  same  networks  froni 
Chapter  Two,  now  ranked  according  to  total 
transaction  volume  for  September  1993.  This 
ranking  thus  includes  automated-teller 
transactions  as  well  as  payments  at  the  point 
of  sale,  with  data  on  terminals  by  type — ATM 
or  POS.  including  how  many  ATMS  are 
installed  off  bank  premises  in  stores,  malls, 
etc. — and  a  breakdown  of  transactions  into 
those  on  ATMs  and  those  on  POS  terminals. 
This  information  is  shown  for  the  50  largest 
shared  regional  systems. 

Now  the  value  of  shared  network  brands 
becomes  clear.  The  top-line  total-transaction 
number  includes  all  transactions  dejx>sits. 
withdrawals,  transfers,  payments,  and 
balance  inquiries)  performed  on  machines 
hooked  into  the  network  not  just  those 
passingthrough  the  network's  data  center. 
Hence,  the  number  captures  a  truer  sense  of  ' 
the  strength  of  the  network's  brand  among 
cardholders  than  does  the  number  of  data- 
center  transactions  (which  are  shown  in  the 
"switch"  line  in  the  transaction  analysis). 


Another  such  indicator  is  the  interchange 
percentage,  shown  in  the  transaction 
analysis.  This  is  the  portion  of  total  volume 
stemming  from  cardholders'  use  of  terminals 
belonging  to  banks  other  than  their  own. 
Banks'  fees  for  so-<;alled  foreign  transactions 
influence  interchange,  of  course,  but  the 
number  does  give  some  indication  of  the 
extent  to  which  consumers  recognize 
network  marks. 

Networks  to  watch  include  number-one 
Star  and  second-ranked  MAC.  Star  in  1993 
became  the  first  network  ever  to  exceed  the 
100-million  mark  in  monthly  volume.  And 
MAC,  which  is  part  of  the  giant  Electronic 
Payment  Services  Inc.  electronic  banking 
combine,  logged  the  fastest  growth  among  the 
top  50,  boosting  transactions  by  78%.  This 
surge  was  enough  to  move  the  network  up 
from  its  fourth-place  showing  in  1992. 

[Page  irreproducible.  Page  is  p.  34  of  Dtrbit 
Card  Directory:  The  Complete  Guide  for  the 
Debit  Card  Industry  in  the  United  States 
(Faulkner  &  Gray)  1994  Edition.  Copies  are 
on  file  with  the  United  States  District  Court 
for  the  District  oj  Delaware  and  the  Antitrust 
Division  of  the  United  States  Department  of 
Justice.) 

Exhibit  J 

Debit  Card  Directory;  Chapter  2 
POS  Networks 

When  banks  began  hooking  up  their 
automated  teller  machines  to  regional 
electronic-banking  networks  back  in  the 
1970s,  the  eventual  use  of  debit  cards  to  buy 
things  in  stores  was  always  uppermost  in  the 
minds  of  bank  and  network  managers  alike. 

That  next  step  began  in  the  early  "SOs.  One 
of  the  first  networks  to  introduce  point-of- 
sale  debit  was  Iowa's  Shazam.  In  1985. 
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California's  major  banks  created  Interlink, 
skipping  the  ATM  stage  altogether  and  going 
straight  to  POS. 

Now  at  leMt  25  oetworks  offer  POS.  and 
the  brand  identity,  single  card  bases,  and 
machine-sharing  these  regional  systems  bring 
to  the  product  are  helping  fiiel  its  remarkable 
growth. 

This  is  producing  some  notable  success 
stories  among  the  networks.  The  New  Jersey- 
based  NYCE  network,  whose  POS  program 
barely  existed  two  years  ago,  is  installing 
thousands  of  terminals  a  month  in 
supermarkets  and  other  retail  locations. 
Result:  a  nearly  600%  increase  in  monthly 
transactions  in  one  year. 

These  25  networks  ottering  POS,  along 
with  Maestro,  MasteiCard's  national  POS 
brand,  are  ranked  here  by  transaction  volxime 
for  Jun^  1993,  with  details  on  each  system's 
transactions,  terminals,  switch  fees,  cards, 
and  merchant  concentration.  Interlink,  with 
its  massive  programs  with  such  merchants  as 
Lucky  and  Arco,  r«nks  number  one,  dwarfing 
second-ranked  Explore,  another  California 
network.  NYCE's  big  growth  vras  enough  to 
boost  the  network  Into  the  number  10  spot. 

Look  for  network  mergers  to  thin  these 
ranks,  leading  to  perhaps  10  or  so  super- 
regional  systems  by  the  end.of  the  decade. 
Fewer  brands  covering  more  cards,  terminals, 
and  territory  should  mean  accelerated  growth 
for  POS. 

(Page  irreproducible.  Page  is  p.  26  of  Debit 
Card  Directory:  The  Complete  Guide  for  the 
Debit  Card  Industry  in  the  United  States 
(Faulkner  ft  Gray)  1994  Edition.  Q^ies  are 
on  file  with  the  United  States  District  Court 
for  the  District  of  Delaware  and  the  Antitrust 
Division  of  the  United  States  Department  of 
(ustica.) 

(FR  Doc.  94-21236  Filed  8-29-94;  8:45  am) 
BiLUNG  CODE  44tO-01-M 


Drug  Enforcement  Administration 

Nathaniel  S.  Lehrman,  M.D.; 
Revocation  of  Registration 

On  July  1, 1994,  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Nathaniel  S.  Lehrman. 
M.D..  of  Roslyn,  New  York,  proposing  to 
revoke  his  DEA  Certificate  of 
Registration,  AL0713417.  under  21 
U.S.C  824(a)(3).  (4).  and  (5).  and  deny 
any  pending  applications  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  basis  for  the  Order  to 
Show  Cause  was  that  Dr.  Lehrman  was 
no  longer  authorized  by  state  law  to 
handle  controlled  substances,  that  his 
continued  registration  would  be 
inconsistent  with  the  public  interest, 
and  that  he  had  been  excluded  from 
participation  in  a  program  pursuant  to 
42  U.S.C.  1320a-7(a). 

The  Order  to  Show  Cause  was  sent  by 
rtigistered  mail  and  delivered  to  Dr. 
1  ohrraan  on  July  9,  1994,  at  his 


registered  location  in  Roslyn.  New  York. 
No  response  was  received  from  Dr. 
Lehrman  or  anyone  purporting  to 

represent  him.      

Pursuant  to  21  CFR  1301.54(d),  the 
Deputy  Administrator  finds  that  Dr. 
Lehrman  has  waived  his  opportunity  for 
a  hearing.  The  Deputy  Administrator 
has  carefully  considered  the 
investigative  file  in  this  matter,  and 
enters  his  final  order  under  the 
provisions  of  21  CFR  1301.57. 

"The  Deputy  Administrator  finds  that 
Dr.  Lehrman  was  convicted  in  the  New 
York  State  Supreme  Court  in  New  York 
Coimty  of  grand  larceny  in  the  second 
d^ree,  conspiracy  in  the  fourth  degree, 
and  offering  a  false  instrument  for  filing 
on  sixteen  occasions.  ThRSR  convictions 
involved  billing  for  services  to  the 
Medicaid  program,  which  services  also 
included  improper  prescribing  of  the 
Schedule  IV  controlled  substance 
Valium.  On  October  20, 1992.  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS)  excluded  Dr.  Lehrman 
from  participation  in  the  Medicare  and 
Medicaid  programs  for  a  period  of 
twenty  five  years.  This  exclusion  was 
mandatory  under  the  provisions  of  42 
U.S.C.  1320a-7(a)  and  was  due  to  his    , 
conviction  of  a  criminal  offense  related 
to  the  delivery  of  care  under  the 
Medicaid  program.  On  April  9, 1993. 
the  New  York  Department  of  Health, 
Board  for  Professional  Medical  Conduct, 
issued  an  order  revoking  Dr.  Lehrmari's 
medical  license. 

The  Administrator  has  consistently 
held  that  termination  of  a  registrant's 
state  authority  to  handle  controlled 
substances  requires  that  DEA  revoke  the 
registremt's  DEA  Certificate  of 
Registration.  See  Bobby  Watts,  M.D..  53 
FR  11919  (1987);  Lawrence  fl. 
Alexander.  M.D.,  57  FR  22256  (1992). 

Dr.  Lehrman  is  not  authorized  to 
administer,  dispense,  prescribe,  or 
otherwise  handle  controlled  substances 
under  the  laws  of  the  state  in  which  he 
is  registered  with  DEA.  In  light  of  this, 
the  Deputy  Administrator  concludes 
that  it  is  not  necessary  to  address  the 
other  grounds,  including  whether  Dr. 
Lehnnan's  continued  registration  is 
consistent  with  the  public  interest. 

Based  on  the  foregoing,  the  Deputy 
Administrator  concludes  that  Dr. 
Lehrman's  registration  must  be  revoked. 
21  U.S.C.  824(a)(3).  Accordingly,  the 
Deputy  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C  823  and  824  and  28  CFR  0.100(b) 
and  0.104  (59  FR  23637).  hereby  orders 
that  DEA  Certificate  of  Registration. 
AL0713417.  previously  issued  to 
Nathaniel  S.  Lehrman.  M.D.,  be.  and  it 
hereby  is.  revokod.  and  that  any 


pending  applications  for  registration,  be, 
and  they  hereby  are,  denied.  This  order 
is  effective  August  30,  199 

Dated:  August  24, 1994 
Stephen  H.  Greene. 
Deputy  Administrator. 
(FR  Doc.  94-21353  Filed  8-29-94;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITiES 

National  Endowment  for  the  Arts 

Cooperative  Agreement  for  a   . 
Comprehensive  Orchestra  Education 
Guide 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notification  of  Availability. 

summary:  The  National  Endo\s'ment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  support  the  preparation  of 
a  comprehensive  educational  guide  that 
can  serve  as  a  practical  resource  for 
orchestras,  educational  administrators, 
classroom  teachers,  and  anyone  else 
who  is  interested  in  furthering  music 
education  as  part  of  basic  education. 
The  primary  focus  of  the  guide  will  be 
the  development  of  a  practical  music 
curriculum  involving  the  support  of 
sctool  administrators.  The  guide  should' 
include  teacher  training,  parent 
involvement,  and  student  learning 
assessment.  Those  interested  in 
receiving  the  Solicitation  package 
should  reference  Program  Solicitation 
PS  94-15  in  their  written  request  and 
include  two  (2)  self-addressed  labels. 
Verbal  requests  for  the  Solicitation  will 
not  belionored. 

DATES:  Program  Solicitation  PS  94-15  is 
scheduled  for  release  approximately 
September  19.--i994.  with  proposals  due 
on  October  20, 1994. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  National 
Endowment  for  the  Arts.  Contracts 
Division,  room  217, 1100  Pennsylvania 
Ave..  NW..  Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  I.  Hummel,  Contracts  Division, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20506  (202/682-5482). 
William  I.  Hummel, 

Director,  Contracts  and  Procurement  Division. 
|FR  Doc.  94-21306  Filed  8-29-04;  8:45  am) 
BILLING  COPE  7S37-01-M 
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Notice  of  Meeting 


Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P-ublic 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Lterature  Challenge  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  September  13,  1994.  The  panel 
will  meet  from  10:00  a.m.  to  3:00  p.m. 
in  Room  714.  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  10:00  a.m.  to  11:00 
a.m.  for  opening  remarks,  program 
overview,  and  panel  instructions  and 
procedures  and  from  2:00- p.m.  to  3:00 
p.m.  for  a  policy  discussion. 

Remaining  portion.of  this  meeting 
from  11:00  a.m.  to  2:00  p.m.  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
Februrary  8, 1994,  this  session  will  be 
closed  to  the  pubfic  pursuant  to  - 
subsection  (c)  (4),  (6),  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code.  -  ' 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  direction  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal  .. 
employee  in  attendance. 

If  you  need  special  accommodation 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  .1100 
Pennsylvania  Avenue,  NW., 
Washington.  EX:  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  wth  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC.  20506,  or  call  202/682-5439. 

Dated:  August  24,1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  Nafiatial 
Endowment  for  the  Arts. 
[FR  Doc.  94-21317  FiJed  8-29-04;  8:45  am) 
BILUNG  CODE  /537-01-M 


Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Lavtf  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Theater  Challenge  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  September  21-22,  1994.  The 
panel  meeting  from  9:30  a.m.  to  5:30 
p.m.  on  September  21  and  from  9:30 
a.m.  to  3:00  p.m.  on  September  22  in 
room  714,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW... 
Washington,  DC  20506. 

Portions  of  these  meetings  will  be 
open  to  the  public  from  9:30  a.m.  to 
10:00  a.m.  on  September  21  for 
introductory  remarks  and  a  discussion 
of  review  criteria;.and  from  2:30  p.m.  to 
3:00  p.m.  on  September  22  for  a  policy 
and  guidelines  discussion. 

Remaining  portions  of  these  meetings 
from  10:00  a.m.  to  5:30  p.m.  on 
September  21  and  from  9:30  a.m.  to  2:30 
p.m.  are  for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foimdatioaon  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC,  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National    ' 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  August  24,  1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  Xational 
Endowment  for  the  Arts. 

[FR  Doc.  94-21314  Filed  8-2<K94;  8:45  ami 
BILLING  CODE  7S37-01-M 


Notice  Of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^63),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Presenting  and  Commissioning 
Advisory  Panel  (Dance  Presenters 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  September  12-14, 
1994.  The  panel  will  meet  from  9:00' 
a.m.  to  5:30  p.m.  on  September  12  and 
14  and  from  9:00  a.m.  to  6:00  p.m.  on 
September  13,  in  room  730,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  pubhc  irom  3:30  p.m.  to  5:30  p.m. 
on  September  14  for  a  policy  and 
guidelines  discussion. 

Remaining  portions  of  these  meetings 
from  9:00  a.m.  to  5:30  p.m.  on 
September  12;  and  from  9:00  a.m.  to 
6:00  p.m.  on  September  13;  and  from 
9:00  a.m.  to  3:30  p.m.  on  September  14 
are  for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Tide  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506.  202/682-5532. 
TY'Y  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  v\ith  reference  to 
this  meeting  can  be  obtained  fhim  Ms. 
Yvonne  M.  Sabine.  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  202/682-5439. 

Dated:  August  24,  1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-i21315  Filed  8-29-94:  8:45  an.l 
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Announcement  of  Meeting 

Pursuant  to  SectioD  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Office 
of  Public  Partnership  Advisory  Panel 
(Local  Arts  Agencies  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  September  19-21.  1994.  The 
panel  will  meet  from  12:30  p.m.  to  6:00 
p.m.  on  September  19, 1994;  and  from 
9:00  a.m.  to  6:00  p.m.  on  September  20, 
1994;  and  from  9:00  a.m.  to  4:30  p.m.  on 
September  21. 1994  in  Room  M-14,  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC.  20506,  or  call  202/682-5439. 

Dated:  August  24. 1994. 

Yvonne  M.  Sabine. 

Office  of  Panel  Operations.  National 
■Endowment  for  the  Arts. 

IFR  Doc.  94-21316  Filed  8-29-94;  8:45  am) 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Meeting 

The  process  of  site-suitability 
determination.  DOE  priorities  in  testing 
and  data  collection  at  Yucca  Mountain 
and  the  rationale  for  those  priorities, 
and  views  on  the  role  of  natural  and 
engineered  tiarriers. 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
.  f  1 987,  the  Nuclear  Waste  Technical 


Review  Board  will  hold  its  fall  meeting 
October  12, 1994,  in  Las  Vegas,  Nevada. 
The  meeting  will  be  held  at  the  Alexis 
Park  Hotel.  375  East  Harmon.  Las  Vegas. 
Nevada  89109;  Tel  (702)  796-3300;  Fax 
(202)  796-4334.  The  pubic  is  welcome 
to  attend  the  meeting,  which  will  begin 
at  8:30  A.M.  Presentations  during  the 
one-day  meeting  will  address  the 
process  of  site-suitability  determination, 
the  Department  of  Energy's  (DOE) 
priorities  in  testing  and  data  collection 
and  the  rationale  for  those  priorities, 
and  views  on  the  role  of  natiuvl  and 
engineered  barriers,  including  those 
form  nuclear  waste  programs  outside 
the  United  States.  Discussions  during 
the  course  of  the  day  will  focus  on  the 
DOE's  waste  isolation  strategy,  site- 
suitability  issues  (including  the  use  of 
expert  judgment),  and  those  features, 
events,  and  processes  that  could  pose  a 
serious  challenge  to  Yucca  Mountain's 
viability  as  the  site  of  a  potential 
repository.  A  final  rotmd-table 
discussion  will  explore  the  role  that 
natural  and  engineered  barriers  should 
play  in  assessing  site  suitability. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
spent  nuclear  fuel  and  defense  high- 
level  waste.  In  that  same  legislation. 
Congress  directed  the  DOE  to 
characterize  a  site  at  Yucca  Mountain, 
Nevada,  for  its  suitability  as  a  potential 
location  for  a  permanent  repository  for 
the  disposal  of  that  waste. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich,  Board  librarian, 
beginning  November  28,  1994.  For 
further  information,  contact  Frank 
Randall,  External  Affairs,  1100  Wilson 
Boulevard.  Suite  910,  Arlington, 
Virginia  22209;  Tel:  703-235-4473;  Fax 
703-235-4495. 

Dated:  August  24,  1994. 

William  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

IFR  Doc.  94-21308  Filed  8-29-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34588] 

EDGAR  Phase-In  to  Continue  Later 
This  Year 

August  24. 1994. 

The  Office  of  Information  Technology 
("OIT")  today  announced  that  the 
phase-in  date  for  mandated  filing  on  the 
Electronic  Data  Gathering,  Analysis,  and 
Retrieval  ("EDGAR")  system  for 
registrants  in  phase-in  Groups  CF-05 
and  IM-03  will  be  after  November  1. 
1994.  This  will  afford  OIT  staff  adequate 
time  to  complete  its  analysis  of  the  data 
respecting  EIXiAR's  performance  that 
was  collected  during  the 
Congressionally-mandated  six-month 
test  period  and  to  report  to  the 
Commission.  It  is  anticipated  that  prior 
to  November  1. 1994.  the  Commission 
will  announce,  approximately  30  days 
before  effectiveness,  a  schedule  setting 
out  the  precise  phase-in  dates  for 
Groups  CF-05  and  IM-03  and  all 
subsequent  phase-in  groups.  Filers  in 
Groups  CF-05  and  IM-03  who  are 
prepared  to  file  electronically  prior  to 
mandated  phase-in  may  volunteer  to  do 
so  by  requesting  that  their  phase-in 
group  be  changed  to  CF-04  or  IM-02.  as 
appropriate.  At  the  time  a  phase-in 
group  change  is  granted,  filers  will 
become  subject  to  mandated  electronic 
filing  rules  and  all  subsequent  filings 
will  be  required  to  be  filed  in  electronic 
format.  Once  a  registrant  is  phased  in, 
third  parties  filing  documents  such  as 
Schedules  13D  or  proxy  materials  with 
respect  to  that  registrant  also  are 
required  to  submit  such  filings 
electronically.  Corporation  Finance 
registrants  requesting  phase-in  changes 
should  contact  Sylvia  Reis  or  Serena 
Swegle  ((202)  942-2940).  Mail  Stop  3-8. 
Division  of  Corporation  Finance,  450 
Fifth  Street  NW..  Washington  DC  20549. 
Investment  Management  registrants 
should  contact  Anthony  A.  V'ertuno 
((202)  942-0591)  or  Ruth  Arrafield 
Sanders  ((202)  942-0633),  Mail  Stop  10- 
6,  Division  of  Investment  Management. 
450  Fifth  Street  NW..  Washington  DC 
20549. 

FOR  FURTHER  INFORMATtON  CONTACT: 
David  T.  Copenhafer,  Office  of 
Information  Technology  at  (202)  942- 
8800. 

Margaret  H.  McFarland, 

Dapu  ty  Secretary. 

IFR  Doc  94-21301  Filed  8-29-94:  8:45  ami 
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[Release  Na  34-34501;  File  No.  SR-Amex- 
94-151 

Self-Regulatory  Organizations; 
Anterican  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Amending  Rule  205  (Odd-Lot 
Orders) 

.August  24, 1994. 

On  May  12, 1994  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Seciuities  Exchange  Act 
of  1934  ("Act")^  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Amex  Rule  205  (Manner  of 
Executing  Odd-Lot  Orders). 

The  proposed  rule  change  was 
pubUshed  for  comment  in  Securities 
Exchange  Act  Release  No.  34416  Ouly 
21, 1994),  59  FR  38217  (July  27, 1994). 
No  comments  were  received  on  the 
projposal. 

Tne  Amex  is  amending  Rule  205:  (1) 
To  provide  that  no  differential  shall  be 
charged  on  odd-lot  order  transactions 
except  for  non-regular  way  trades;  (2)  to 
revise  the  definition  of  the  effective 
transaction  that  triggers  the  execution  of 
an  odd-lot  order  with  respect  to  certain 
odd-lot  limited  orders;  and  (3)  to  delete, 
reposition,  or  re-number  various 
provisions  relating  to  specific  types  of 
odd-lot  orders. 

Under  the  ciurent  provisions  of  Rule 
205,  all  standard  odd-lot  market  orders, 
as  well  as  marketable  odd-lot  limited 
orders,  are  executed  with  no  differential 
charged. 3  However,  a  differential  may 
be  charged  in  connection  with 
executions  of  odd-lot  limit  orders, 
market  orders  to  sell  marked  "short," 
stop  orders,  and  other  types  of  orders  as 
specified  in  Rule  205(B)  and  (C).* 

Under  the  amendments  to  Rule  205, 
the  Exchange  intends  to  require  the 
execution  of  all  odd-lot  market  or  limit 
orders,  except  for  non-regular  way 
executions,  without  a  differential.  Non- 
regular  way  trades  will  include  (1)  a 
"seller's  option"  trade  for  delivery  not 
less  than  six  business  days  nor  more 
than  sixty  days  following  the  day  of  the 


'  15  U.S.C.  788(b)(1)  (1988). 

■'17CFR240.19b-«(1991). 

'  Procedures  for  executinf;  o(id-lot  market  orders 
and  marketable  limit  orders  are  currently  being 
implementnd  on  a  pilot  Ivisis.  extended  until 
November  8, 1994.  See  Securities  Exchange  Act 
Release  No.  34496  (August  8.  1994).  59  FR  41807 
(AuRust  15.  1994). 

•  See  Amex  Rule  205(B)  and  (C).  Currently,  itie 
Rul«8  permits  differentials  to  be  charged  in 
connection  with  buying  on  the  offer  and  selling  on 
the  bid.  limited  orders  "wi.h  or  without  sale," 
buying  or  selling  "or  on  close,"  buying  or  selling 
"at  the  close."  orders  filled  after  the  close,  "seller's 
option"  trades,  and  cash  trades. 


contract;  (2)  an  odd-lot  order  for  cash  or 
"next  day"  delivery,  and  (3)  any  order 
for  additional  settlement  periods  as  may 
be  provided  under  Rule  124  (Types  of 
Bids  and  Offers).  All  other  odd- lot 
orders  will  be  executed  without  a 
differential. 

Odd-lot  limited  orders  must  be 
executed  on  the  first  eligible  effective 
transaction.  Under  the  current  odd-lot 
pricing  procedures,  the  effective 
transaction  for  a  limited  order  to  buy  is 
the  first  roimd  lot  transaction  below  the 
specified  limit  by  the  amoimt  of  the 
differential  or  by  a  greater  amoimt. 
Further,  the  effective  transactions  for  a 
limited  order  to  sell  marked  "long"  is 
the  first  round  lot  transaction  above  the 
specified  limit  by  the  amount  of  the 
differential  or  by  a  greater  amovmt. 
Finally,  the  effective  transaction  for  a 
limited  order  to  sell  marked  "short"  is 
the  first  roimd  lot  transaction  which  is 
above  the  specified  limit  by  the  arooimt 
of  the  differential  or  by  a  greater 
amount,  and  which  is  also  higher  than 
the  last  different  round  lot  transaction 
price. 

Under  the  amendments  to  Rule  205, 
the  effective  transaction  that  will  trigger 
the  execution  of  an  odd-lot  limited 
order  is  a  transaction  "at  or  lower"  than 
the  specified  limit  for  a  buy  limited 
order,  or  "at  or  higher"  than  the 
specified  limit  for  sell  limited  orders.  In 
addition,  for  sell  limited  orders  marked 
"short,"  the  triggering  transaction  must 
also  be  higher  than  the  last  different 
round  lot  transaction  (a  "plus"  or  "zero- 
plus"  tick). 

Further,  imder  the  amendments, 
marketable  limited  orders  will  continue 
to  be  executed  in  accordance  with  the 
procedures  outlined  in  Rule  205 
applicable  to  market  orders.  Currently, 
any  order  entered  as  a  hmited  order, 
which  is  marketable  at  the  time  it  is 
entered,  is  treated  exactly  as  though  it 
were  entered  as  a  market  order.^  Thus, 
this  provision  in  the  amendments  is 
merely  a  codification  of  current 
Exchange  practice. 

In  addition,  the  amendments  delete 
pro\-isions  relating  to  orders  that  are 
infrequently  or  never  entered.  These 
include  (1 )  limited  orders  to  buy  on  the 
offer,  sell  on  the  bid,  and  those  marked 
"inunediate  or  cancel";  and  (2)  limited 
orders  to  buy  or  sell  marked  "or  on 
close."*  By  deleting  these  provisions, 
the  Amex  is  discontinuing  their 
eligibility  for  order  entr\'. 

Finally,  current  provisions  relating  to 
"seller's  option"  or  cash  trades  will  be 


^Conversation  between  Michaol  Cavhlier. 
Assistant  General  Counsel,  American  Stock 
Exchange,  atid  Amy  Bilbija.  Cximmission.  on  August 
19.1994. 

<•  S««e  A.'nex  Rule  20.'>(B)  (1 )  and  (3). 


deleted  and  subsumed  by  new  Section 
C(2)  entitled  "Non-Regular  Way 
Trades."  A  differential  vi-ill  be  permitted 
on  such  executions. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Section  6(b). '  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  pubfic.  The  Commission 
believes  that  the  proposal's  goal,  which 
is  to  eliminate  odd-lot  differentials  on 
all  but  non-regular  way  trades  and 
adjust  the  pricing  mechanism 
accordingly,  should  increase  the  quality 
of  execution  and  acciu-ate  reporting  of 
customer  odd-lot  market  and  limited 
orders.  TTie  Commission  also  believes 
that  the  proposal  should  further  the 
Commission  objective  of  ensuring  that 
customers  receive  the  best  execution  of 
such  orders.  As  a  result  of  the  proposal, 
the  price  charged  for  the  execution  of 
systematized  odd-lot  orders  will  reflect 
the  market's  price  without  additional 
transaction  charges. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  {SR-Amex-94-15) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority'." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-21340  Filed  8-29-94;  8  45  am) 
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[Pel.  No.  IC-20497;  812-8992) 

Crestfunds,  Inc.,  et  al.;  Notice  of 
Application 

August  24.  1944. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Apphcation  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  CrestFands,  Inc.  (the 
"Fund"),  Capitoline  Investment 
Services  Incorporated  (the  "Adviser"), 
and  Fidelity  Distributors  Corporation 
(the  "Distributor"). 


'15U.S.C.  78f(b)(1988). 

"lSU.S.C7Bs(b)l2)(198«). 

•»  17  CFR  200.3O-3(a)(12)  (19«»1 ). 
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RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  sections  2(a)(32).  2(a)(35).  22(c). 
and  22(d)  and  rule  22c-l,  and  to  amend 
a  previous  order  (the  "Prior  Order")  that 
granted  applicants  an  exemption  relief 
from  sections  18(f),  18(g).  and  18(i).i 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  amendment  to  the  Prior 
Order  which  permits  the  Fund  to  offer 
multiple  classes  of  shares.  As  amended, 
the  order  would  permit  the  Fund  to 
assess  a  contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of 
shares.  The  order  also  would  let 
applicants  add  a  conversion  feature  to 
their  existing  multiple  class  distribution 
arrangement. 

FILING  DATE:  The  application  was  filed 
on  May  17. 1994  and  amended  on 
August  1. 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  h»e 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  19, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549.  The 
Fund  and  the  Distributor,  82  Devonshire 
Street,  Boston,  MA  02109;  the  Adviser. 
919  East  Main  Street,  Richmond,  VA 
23219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Divestment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  js  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fund  is  an  open-end 
management  investment  company, 
which  currently  consists  often  series. 
The  series  represent  interests  in  three 
money  market  portfolios,  four  bond 


'CrestFunds,  Inc..  et  al.  Investment  Company 
Act  Release  Nos.  19149  (Dec.  8.  1992)  [notice)  and 
19206  IJan.  5.  1993)  (order) 


portfolios,  and  three  equity  portfolios 
(the  "Portfolios").  The  Adviser  is  a 
wholly-owned  subsidiary  of  Crestar 
Bank,  which  is  a  subsidiary  of  Crestar . 
Financial  Corporation.  The  Distributor 
is  a  wholly-owned  subsidiary  of  FMR 
Corp. 

2.  The  Prior  Order  permits  the  Fund 
to  issue  an  unlimited  number  of  classes 
of  shares.  The  Prior  Order  recognizes 
certain  permissible  class  differences, 
including:  (a)  the  allocation  among 
classes  of  certain  expenses  including 
12b-l  fees  and  shareholder  servicing 
fees,  transfer  agency  fees,  blue  sky  fees 
and  certain  other  fees;  (b)  the  fact  that 
classes  will  vote  separately  with  respect 
to  the  classes'  12b-l  plans  and/or 
shareholder  services  plans;  (c)  the 
exchange  privileges  of  the  various 
classes;  and  (d)  the  manner  in  which 
each  class  of  shares  are  designated.  The 
Fimd's  existing  classes  of  shares  are 
sold  subject  to  a  traditional  front-end 
sales  load  and/or  rule  I2l>-1  fees. 

3.  Applicants  request  an  exemption  to 
let  them  impose  a  CDSC  on  certain 
redemptions  of  shares  and  waive  the 
CDSC  in  certain  cases.  Applicants  also 
request  an  exemption  to  allow  them  to 
offer  one  or  more  classes  of  shares  with 
a  conversion  feature.  Applicants  request 
that  the  relief  apply  to  all  other 
investment  companies  or  series  thereof 
that  are,  or  in  the  future  will  be,  advised 
by  the  Adviser,  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Adviser,  or  that  are,  or  in  the 
future  will  be,  distributed  by  the 
Distributor,  or  a  person  controlling, 
controlled  by,  or  under  coimnon  control 
with  the  Distributor  and  that  have  or 
will  have  the  ability  to  issue  classes  of 
shares  that  are  identical  in  all  material 

» respects  to  those  described  in  the 
application.  All  existing  entities  that 
presently  intend  to  rely  on  the  requested 
order  have  been  named  as  applicants. 

4.  The  terms  of  the  CDSC  and  the 
circumstances  under  which  it  is 
imposed  may  vary  among  the  Portfolios 
and  among  classes  within  a  Portfolio.  A 
CDSC  may  be  imposed  in  combination 
with  an  initial  sales  load,  in  connection 
with  redemptions  of  shares  for  which  an 
initial  sales  load  was  waived,  or  in 
connection  with  redemptions  of  shares 
sold  at  net  asset  value.  The  CDSC  will 
be  calculated  as  the  lesser  of  the  amount 
that  represents  a  specified  percentage  of 
the  net  asset  value  of  the  shares  at  the 
time  of  purchase  or  redemption.  No 
CDSC  will  be  imposed  on  amounts 
representing  capital  appreciation  or 
shares  acquired  through  reinvestment  of 
dividends  or  capital  gain  distributions. 

5.  Applicants  request  the  ability  to 
waive  or  reduce  the  CDSC.  In  waiving 
or  reducing  a  CDSC,  the  Fund  will 


comply  with  the  requirements  of  rule 
22d-l.  Applicants  may  provide  a  credit 
in  the  amount  of  the  CDSC  to  a 
shareholder  who  reinvests  in  Fund 
shares  within  a  certain  period  after 
redemption.  Any  credit  will  bej)aid  by 
the  Distributor  or  the  Adviser. 

6.  Shareholders  may  be  permitted  to 
exchange  shares  subject  to  a  CDSC  for 
shares  of  the  same  class  of  another 
Portfolio  and  for  shares  of  the  money 
market  Portfolios.  Any  exchange 
privilege  will  comply  with  rule  lla-3. 

7.  Applicants  may  offer  one  or  more 
classes  of  shares  subject  to  a  conversion 
feature.  After  the  expiration  of  a 
specified  period,  shares  of  one  class 
("Purchase  Class")  automatically  will 
convert  at  their  net  asset  value  to  shares 
of  another  class  with  different  features 
("Target  Class").  After  conversion,  the 
Target  Class  shares  will  be  subject  to  an 
asset-based  sales  charge  and/or  service 
fee.  if  any,  that  in  the  aggregate  are 
lower  than  the  asset-based  sales  charge 
and  service  fee  of  the  Purchase  Class. 

Applicants'  Legal  Analysis 

1.  Applicants  believe  that  the 
proposal  to  impose  a  CDSC  is  fair,  in  the 
public  interest  and  the  interest  of  the 
Fund's  shareholders,  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  the  provisions  of  the  Act. 
Consequently,  applicants  request  an 
order  under  section  6(c)  of  the  Act  for 
an  exemption  from  sections  2(a)(32), 
2(a)(35),  22(c),  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder  to  the  extent 
necessary  to  permit  the  proposed  CDSC 
arrangement. 

2.  Applicants  also  request  an 
amendment  to  the  Prior  Order  to  let 
them  add  a  conversion  feature  as  a 
difference  between  the  classes  of  shares.  - 
Applicants  believe  that  the  conversion 
feature  is  equitable  and  wall  not 
discriminate  against  any  group  of 
shareholders. 

Applicants'  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  SEC. 
order  granting  the  requested  relief. 

1.  Each  class  of  shares  of  a  Portfolio 
will  represent  interests  in  the  same 
portfolio  of  investments  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  classes 
of  shares  of  a  Portfolio  will  relate  solely 
to  one  or  more  of  the  following:  (a)  the 
method  of  financing  certain  class 
expenses,  which  are  limited  to  any  or  all 
of  the  following:  (i)  transfer  agent  fees 
identified  by  applicants  as  being 
attributable  to  a  specific  class  of  shares; 
(ii)  printing  and  postage  expenses 
related  to  preparing  and  distributing 


materials  such  as  shareholder  reports, 
prospectuses  and  proxy  statements  to 
current  shareholders  of  a  specific  class; 
(iii)  SEC  and/or  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
the  expense  of  administrative  personnel 
and  services  as  required  to  support  the 
shareholders  of  a  sp>ecific  class;  (v) 
directors'  fees  or  expenses  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares;  and  (vi)  accounting  expenses 
relating  to  one  class  of  shares;  (b) 
expenses  assessed  to  a  class  pursuant  to 
A  shareholder  services  plan  and/or  12b- 
1  plan  (whether  an  administrative  12b- 
1  plan  or  a  distribution  and  ser\ice  plan 
or  both)  with  respect  to  such  class,  (c) 
ihe  fact  that  the  classes  will  vote 
separately  with  respect  to  the  Fund's 
-shareholder  services  plan  and/or  any 
1 2b-l  plan  (except  as  set  forth  in 
condition  16  below);  (d)  the  different 
exchange  privileges  of  the  classes  of 
shares;  (e)  the  designation  of  each  class 
of  shares  of  the  Fund;  and  (f)  the  fact 
that  certain  classes  will  have  a 
conversion  feature.  Any  additional 
incremental  expenses  not  specifically 
identified  above  which  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
shall  not  be  so  allocated  unless  and 
until  approved  by  the  SEC. 

2.  The  directors  of  the  Fund, 
including  a  majority  of  the  independent 
directors,  will  approve  the  offering  of 
additional  classes  of  new  shares  (the 
"Multi-Class  System").  The  minutes  of 
the  meetings  of  the  directors  regarding 
the  deliberations  of  the  directors  with 
respect  to  the  approvals  necessary  to 
implement  the  Multi-Class  System  wrill 
reflect  in  detail  the  reasons  for  the 
directors'  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interest  of  both  the  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
class  expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
directors,  including  a  majority  of  the 
independent  directors.  Any  persons 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  the  Fund  to  meet  class  expenses  shall 
provide  to  the  board  of  directors,  and 
the  directors  shall  review  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  On  an  ongoing  basis,  the  directors 
of  the  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Fund  for  the 
t  xisfence  of  any  material  conflicts 
cimong  the  interests  of  the  classes  of 


shares.  The  directors,  including  a 
majority  of  the  independent  directors, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The 
Distributor  and  the  Adviser  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  directors.  If 
a  conflict  arises,  the  Distributor  and  the 
Adviser,  at  their  own  cost,  will  remedy 
such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

5.  Tne  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Fund  to 
agree  to  conform  to  such  standards. 

6.  The  shareholder  services  plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
ex-penditures  made  thereunder  were 
subject  to  rule  12b-l.  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

7.  The  directors  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  the 
shareholder  services  plans  and  any  12b- 
1  plans  and  the  related  service 
agreements  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l,  as  it  may  be 
amended  Itoxa  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  ser\'icing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  directors  to  justify  any  fee 
attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the 
exercise  of  their  fiduciary  duties. 

8.  Dividends  paid  by  the  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  sam.e  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
in  the  same  amount  per  outstanding 
share,  except  that  administrative  or 
ser\'ice  payments  made  by  a  class  under 
a  plan  and  any  class  expenses  will  be 
borne  exclusively  by  that  class. 

.  9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  have  been 
reviewed  by  an  expert  (the  "Expert") 
who  has  rendered  a  report  to  the 
applicants  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  would 


be  made  in  an  appropriate  manner.  On 
an  ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  maimer  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  will  he  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  section  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Fund  (which 
the  Fund  agrees  to  pro\ide).  will  be 
available  for  inspection  by  the  SEC  staff 
upon  written  request  to  the  Fund  for 
such  work  papers  by  a  senior  member 
of  the  Di\'ision  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accoimtant,  the  Chief  Financial 
Analyst,  and  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  and  ongoing  reports  will  be 
"reports  on  pohcies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  Statement  of  Auditing 
Standards  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA"),  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distribution  of 
the  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
and  this  representation  has  been 
concurred  with  by  the  Expert  in  the 
initial  report  referred  to  in  condition  9 
above  and  will  be  concurred  with  by  the 
Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  9  above.  Applicants  will 
take  immediate  corrective  action  if  this 
representation  is  not  concurred  in  by 
the  Expert  or  appropriate  substitute 
Expert. 

11.  The  prospectuses  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 


IMI 


44786 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Notices  44787 


directors  with  respect  to  the  Multi-Class 
Systems  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  directors. 

13.  The  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads  deferred  sales  loads, 
and  exchange  privileges  appUcable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain  in  the 
statement  of  assets  and  liabilities  and 
the  statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  that  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares  of 
a  Portfolio,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares 
of  such  FortfoUo.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Fund's  net  asset  value  or  public 
offering  price  will  present  each  class  of 
shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply  SEC 
approval,  authorization  of,  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Fund  may  make 
pursuant  to  its  administrative  12t)-l 
plan,  distribution  and  service  plan  or 
shareholder  services  plan  in  reliance  on 
the  exemptive  order. 

15.  Any  Purchase  Class  with  a 
conversion  feature  will  convert  into  a 
Target  Class  on  the  basis  of  the  relative 
net  asset  values  of  the  two  classes, 
without  the  imposition  of  any  sales 
load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
dehned  in  Article  III,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-t)ased  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  If  the  Fund  implements  any 
amendment  to  a  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan,  existing 


Purchase  Class  will  stop  converting  into 
Target  Class  shares  unless  the  Purchase 
Class  shareholders,  voting  separately  as 
a  class,  approve  the  proposal.  If  such 
approval  is  not  granted,  the  directors 
shall  take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 
a  new  class  of  shares  ("New  Target 
Class"),  identical  in  all  material  respects 
to  the  Target  Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  Purchase  Class 
shares  previously  were  scheduled  to 
convert  into  Target  Class  shares.  If 
deemed  advisable  by  the  directors  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Purchase  Class  shares  for  a  new  class 
("New  Purchase  Class"),  identical  to 
existing  Purchase  Class  shares  in  all 
material  respects  except  that  New 
Purchase  Class  will  convert  into  New 
Target  Class.  A  New  Target  Class  or 
New  Purchase  Class  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  any 
maimer  that  the  directors  reasonably 
beheve  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 
4,  any  additional  cost  associated  with 
the  creation,  exchange,  or  conversion  of 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  Adviser 
and/or  the  Distributor.  Purchase  Class 
shares  sold  after  the  implementation  of 
the  proposal  may  convert  into  Target 
Class  shares  subject  to  the  higher 
maximiun  payment,  provided  that  the 
material  features  of  the  Target  Class 
plan  and  the  relationship  of  such  plan 
to  the  Purchase  Class  shares  are 
disclosure  in  an  effective  registration 
statement. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c— 10  under 
the  Act,  Investment  Company  Act 
Release  No.  16169  (Nov.  2, 1988),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-21341  Filed  8-29-94:  8.45  am) 
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TCW  Earnings  Momentum  Limited 
Partnership,  et  a!.;  Notice  of 
Application 

August  24,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  TCW  Earnings  Momentum 
Limited  Partnership  (the  "Partnership"). 
TCW  Funds,  Inc.  (the  "Company"), 
TCW  Asset  Management  Company 
("TAMCO  •),  and  TCW  Funds 
Management,  Inc.  (the  "Adviser"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  the 
Partnership  to  transfer  substantially  all 
of  its  assets  and  liabilities  to  a  series  of 
the  Company  in  exchange  for  the  series' 
shares,  which  then  would  be  distributed 
pro  rata  to  partners  of  the  Partnership. 

FILING  DATE:  The  application  was  filed 
on  August  8, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  19, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. . 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicants,  865  South  Figueroa  Street, 
Suite  1800,  Los  Angeles,  California 
90017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnership  is  a  California 
limited  partnership  with  an  investment 
objective  of  seeking  capital  appreciation 
through  investment  in  publicly-traded 
equity  securities.  It  allows  investors  to 
purchase  and  redeem  Partnership 
interests  (the  "Units")  at  net  asset  value 


on  a  monthly  basis.  The  Partnership  is 
not  registered  imder  the  Act  in  reliance 
on  section  3(c)(1)  of  the  Act.  The 
offerings  of  the  Units  were  structured  as 
private  placements  under  section  4(2)  of 
the  Securities  Act  of  1933,  and 
Regulation  D  promulgated  thereunder. 
Units  are  sold  to  institutional  investors 
and  high  net  worth  individuals. 

2.  TAMCO  and  the  Adviser  are 
wholly-owned  subsidiaries  of  The  TCW 
Group,  Inc.  TAMCO  serves  as  the  sole 
general  partner  and  administrator  of  the 

•    Partnership.  TAMCO  also  manages  the 
Partnership's  investiuents. 

3.  The  Company,  a  Maryland 
corporation,  is  a  registered  open-end 
investment  company  formed  as  a  scries 
company.  Currently,  the  Company  offers 
ten  portfolios.  The  Company  proposes 
to  offer  a  new  investment  portfolio  (the 
"Fund"),  whose  investment  objectives 
and  pohcies  will  be  substantially 
similar  to  those  of  the  Partnership.  The 
Company  has  entered  into  an  advisory 
agreement  with  the  Adviser  who  will 
provide  investment  management . 
services  to  the  Fund  that  are 
substantially  the  same  as  the  services 
that  TAMCO  currently  provides  to  the 
Partnership. 

4.  Apphcants  propose  that,  pursuant 
to  an  agreement  and  plan  of  exchange, 
the  Fund  acquire  substantially  all  of  the 
assets  and  assume  substantially  all  of 
the  liabilities  of  the  Partnership  in 
exchange  for  Fund  shares  (the 
"Exchange").  Prior  to  the  Exchange, 
information  and  a  prospectus  will  be 
delivered  to  the  Partnership's  limited 
partners. 

5.  Fund  shares  received  by  the 
Partnership  will  have  an  aggregate  net 
asset  value  equivalent  to  the  net  asset 
value  of  the  assets  transferred  by  the 
Partnership  (except  for  the  effect  of 
organizational  expenses  paid  by  the 
Fund).  Upon  consummation  of  an 
Exchange,  the  Partnership  wiW 
distribute  the  Fund  shares  to  its    ■ 
partners,  vnth  each  partner  receiving 
shares  having  an  aggregate  net  asset 
value  equivalent  to  the  net  asset  value 
of  the  Units  held  by  such  partner  prior 
to  the  Exchange  (except  for  the  effect  of 
organizational  expenses  paid  by  the 
Fund).  The  Partnership  may  retain 
assets  needed  to  pay  any  accrued 
expenses.  The  Partnership  also  may 
retain  assets  that  the  Fund  is  not 
permitted  to  purchase,  or  that  would  be 
unsuitable  for  the  Fund.  Assets  retained 
by  the  Partnership  that  are  not  needed 
to  pay  accrued  expenses  will  be 
distributed  pro  rata  to  the  partners  of 
the  Partnership.  The  Partnership  will  be 
liquidated  and  dissolved  following  the 
distribution. 


6.  The  agreement  governing  the 
Partnership  provides  that  the 
Partnership  may  be  converted  into  a 
registered  investment  company  if  the 
general  partner  determines  that  a 
conversion  is  in  the  best  interest  of  the 
Partnership.  The  agreement  expressly 
provides  that  no  further  approval  or 
consent  of  the  limited  partners  is 
required  for  such  conversion,  so  long  as 
at  least  60  days'  advance  written  notice 
is  provided  to  the  hmited  partners. 
Limited  partners  who  do  not  wish  to 
participate  in  the  conversation  of  the 
Partnership  will  have  adequate 
opportunity  to  redeem  their  Partnership 
interests  before  the  conversion  occurs. 

7.  The  expenses  of  the  Exchange  will 
be  borne  by  TAMCO.  No  brokerage 
commission,  fee,  or  other  remuneration 
will  be  paid  in  connection  with  the 
Exchange.  Fund  organizational 
expenses,  up  to  a  maximum  of  $50,000. 
will  be  paid  by  the  Fund  and  amortized 
over  Eve  years.  Fimd  organizational 
expenses  in  excess  of  $50,000  will  be 
paid  by  the  Adviser.  Any  unamortized 
organizational  expenses  associated  with 
the  organization  of  a  Fund  at  the  time 
the  Adviser  withdraws  its  initial 
investment  in  the  Company  vrill  be 
borne  by  the  Adviser  and  not  the  Fund. 

8.  The  management  fees  for  the  Fund 
will  not  exceed  the  maximum  fees 
currently  paid  by  the  Partnership. 
Applicants  expect  that  other  Fund 
expenses  will  be  relatively  higher  than 
Partnership  expenses.  This  is  primarily 
because  of  the  increased  operating  costs 
of  a  registered  investment  company  and 
compliance  with  additional  regulatory 
requirements.  Through  the  end  of 
calendar  1994.  however,  the  Adviser 
will  limit  aimual  Fund  expenses  with 
the  intention  of  capping  fund  expense 
ratios  at  levels  which  would  have  been 
incurred  during  1994  by  the 
partnership. 

9.  Prior  to  an  Exchange,  certain 
limited  partners  may  withdraw  from  the 
Partnership  and  participate  in  a  new 
limited  partnership  with  similar 
investment  objectives.  The  new  limited 
partnership  will  not  be  registered  under 
the  Act  in  reliance  on  section  3(c)(1) 
thereof,  and  the  new  partnership 
interests  will  not  be  registered  imder  the 
Securities  Act  of  1933  in  reliance  on 
section  4(2)  thereof. 

10.  The  Fund's  board  of  directors  and 
TAMCO  have  considered  whether  the 
Exchange  will  be  in  the  best  interests  of 
the  Company  and  the  Partnership, 
respectively.  All  of  the  members  of  the 
Fund's  board  and  TAMCO  have 
approved  the  Exchange  and  have 
concluded  that:  (a)  the  Exchange  is 
desirable  as  a  business  matter  for  both 
the  Company  and  the  Partnership;  (b) 


the  Exchange  is  in  the  best  interests  of 
the  Company  and  the  Partnership;  (c) 
the  Exchange  is  reasonable  and  fair, 
does  not  involve  overreaching,  and  is 
consistent  with  the  pohcies  of  the  Act; 
(d)  the  Exchange  is  consistent  with  the 
policies  of  the  Company  and  the 
Partnership;  and  (e)  the  interests  of 
existing  shareholders  in  the  Company 
and  existing  partners  will  not  be  diluted 
as  a  result  of  the  Exchange.  The 
Exchange  wrill  not  be  effected  until  the 
Company  has  received  a  favorable 
opinion  of  counsel  vfith  respect  to  the 
tax  consequences  of  the  Exchange. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  prohibits  affiUated 
persons  of  a  registered  investment 
company,  or  affiUated  persons  of  such 
persons,  from  selling  to  or  purchasing 
from  such  company  any  security  or 
other  property.  The  Partnership' may  be 
an  affiliated  person  of  the  Company 
because  TAMCO  and  the  Adviser  are 
under  common  control.  Thus,  the 
proposed  Exchange  may  be  prohibited 
by  section  17(a). 

2.  Section  17(b)  of  the  Act  permits  the 
SEC  to  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that  (a)  the  terms  of  the 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  the 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  The  Exchange  will  permit  partners 
to  pursue  the  same  investment 
objectives  and  policies  as  shareholders 
of  the  Fund  without  sacrificing  the  pass- 
through  tax  features  of  the  Partnership. 
In  addition,  shareholders  of  the  Fund 
will  be  able  to  purchase  and  redeem 
shares  on  each  business  day,  as  opposed 
to  only  once  per  month  as  is  currently 
provided  under  the  Partnership 
agreement-,  providing  greater  liquidity. 
The  Fund  expects  that  operating  as  a 
registered  investment  company  will 
help  encourage  net  asset  growth.  For 
these  reasons,  among  others,  applicants 
believe  that  the  proposed  Exchange 
meets  the  section  17(b)  standards. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  94-21342  Filed  8-29-94:  8:45  am) 
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THRIFT  DEPOSrrOR  PROTECTION 
OVERSIGHT  BOARD 

Reglonai  Advisory  Board  Meetings  for 
Regions  1-6 

agency:  Thrift  Depositor  Protection 
Oversight  Board. 
ACTION:  Meetings  Notice. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  hereby  published  for 
the  Series  17  Regional  Advisory  Board 
meetings  for  Regions  1  through  6.  The 
meetings  are  open  to  the  public. 
DATES:  The  1994  meetings  are  scheduled 
as  follows: 

1.  September  13, 9  a.m.  to  12:30  p.m., 
Dallas,  Texas,  Region  4  Advisory  Board. 

2.  September  16,  9  a.m.  to  12:30  p.m., 
Chicago,  Illinois,  Region  3  Advisory 
Board. 

3.  September  21,  9  a.m.  to  12-.30  p.m., 
Salt  Lake  City,  Utah,  Region  5  Advisory 
Board. 

4.  September  23. 9  a.m.  to  12:30  p.m., 
San  Francisco,  California,  Region  6 
Advisory  Board. 

5.  September  27. 8:30  to  11:30  a.m. 
and  12:30  to  2:00  p.m.,  Savaimah, 
Georgia.  Region  2  Advisory  Board. 

6.  September  29,  9  a.m.  to  12:30  pja., 
Pittsburgh.  Pennsylvania,  Region  1 
Advisory  Board. 

AOOflESSES:  The  meetings  will  be  held  at 
the  following  locations: 

1.  Dallas.  Texas — Hyatt  Regency 
Dallas,  300  Reunion  Boulevard. 

2.  Chicago,  Illinois — Hyatt  Regency 
Chicago,  151  East  Wacker  Drive. 

3.  Salt  Lake  City.  Utah— Qty  Council 
Chambers,  Historic  City  and  County 
Building.  5th  &  State  Streets. 

4.  San  Francisco,  California — Federal 
Reserve  Bank  of  San  Francisco,  Central 
Conference  Room.  101  Market  Street. 

5.  Savannah,  Georgia — Qty  Council 
Chambers,  One  Bay  Street. 

6.  Pittsburgh.  Pennsylvania — 
Pittsburgh  Hilton.  Gateway  Center.  600 
Commonwealth  Place. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jill  Nevius.  Committee  Management 
Officer.  Thrift  Depositor  Protection 
Oversight  Board,  808  17th  Stieet,  N\V. 
Washington,  DC  20232,  202/416-2626. 
SUPPLEMENTARY  INFORMATION:  Section 
5Ql(a)  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989,  Public  Law  No.  101-73, 103 
Stat.  183,  382-383,  directed  the 
Oversight  Board  to  establish  one 
national  advisory  board  and  six  regional 
advisory  boards. 

Purpose:  The  Regional  Advisory 
Boards  provide  the  Resolution  Trust 


Corporation  (RTC)  with 
recommendations  on  the  policies  and 
programs  for  the  sale  of  RTC  owned  real 
property  assets. 

Agenda:  Topics  to  be  addressed  at  the 
six  meetings  vvill  include  the  transition 
of  the  RTC  into  the  Federal  Deposit 
Insurance  Corporation,  the  RTC  Small 
Investor  Program,  the  transferring  of 
asset  management  to  the  RTC  field 
office  closest  to  the  asset,  the  SAMOA 
contracting  program,  RTC's  Affordable 
Housing  Disposition  Program  and  the 
impact  of  RTC  property  sales  on  local 
real  estate  market  conditions.  The 
Boards  also  will  hear  from  the  vice 
presidents  of  the  RTC's  regional  offices 
as  well  as  from  witnesses  testifying  on 
specific  agenda  topics. 

Statements:  Interested  persons  may 
submit  to  an  Advisory  Board  written 
statements,  data,  information,  or  views 
on  the  issues  pending  before  the  Board 
prior  to  or  at  the  meeting.  The  meetings 
will  include  a  public  forum  for  oral 
comments.  Oral  comments  will  be 
limited  to  approximately  five  minutes. 
Interested  persons  may  sign  up  for  the 
public  forum  at  the  meeting.  All 
meetings  are  open  to  the  public.  Seating 
is  available  on  a  first  come  first  served 
basis. 

Dated:  August  25. 1994. 
Jill  Nevius, 

Committee  Management  Officer,  Office  of 
A  dvisory  Board  Affairs. 
[PR  Doc.  94-21323  Filed  a-Z9-94;  8:4S  ami 
MUJNG  CODE  2Zt1-0t-« 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Order  94-8-44;  Docket  49S04] 

Application  of  Exec  Express  U,  Inc.; 
d/b/a/  Lone  Star  Airlines  for 
Certification  Authority 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Exec  Express 
n.  Inc.  d/b/a/  Lone  Star  Airlines  fit. 
willing,  and  able  and  award  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  interstate 
scheduled  air  transportation  of  persons, 
property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
September  6, 1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  fited  in  Docket 
49504  and  addressed  to  the 


Dociunentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  4(X)  Seventh  Street. 
S.W.,  Washington,  D.C  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delores  King,  Analyst,  Air  Carrier 
Fitness  EH  vision,  X-56,  Room  6401.  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  S.W.,  Washington,  D.C. 
20590.  (202)  366-2343. 

Dated:  August  24, 1994. 
Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc.  94-21380  Filed  a-29-94;  8:45  am] 
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Coast  Guard 

[CGD  94-065] 

Cerrtraiization  of  Vessel 
Documentation  Activities; 
Implementation  Ptan;  PubHc  Meetings 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meetings;  notice  of 

availability. 

SUMMARY:  This  notice  announces  the 
first  two  of  a  series  of  public  meetings 
to  be  held  by  the  Coast  Guard  to  discuss 
plans  to  close  vessel  documentation 
offices  in  14  cities,  and  to  centraUze  all 
vessel  documentation  activities  at  a 
single  location.  In  addition,  it 
annoimces  availability  of  the  Coast 
Guard's  implementation  plan  to  ei\sure 
an  orderly  transition. 
DATES:  The  initial  meetings  will  take 
place  on  September  7, 1994,  fi'om  9  a.m. 
to  noon  in  New  Orleans,  LA,  and 
September  9, 1994.  from  9  a.m.  to  noon 
in  Washington.  D.C. 
ADDRESSES:  The  meeting  in  New 
Orleans  will  be  held  in  Room  1120  of 
the  Hale  Boggs  Federal  Building,  501 
Magazine  Street,  New  Orleans.  LA 
70130.  The  meeting  in  Washingtcm,  DC 
will  be  held  in  Room  2415  at  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
S.W.,  Washington,  DC  20593-0001. 

Copies  of  the  implementation  plan  are 
available  from  Commandant  (G-MVI^), 
U.S.  Coast  Guard,  Room  1312, 2100 
Second  Street,  S.W..  Washington.  DC 
20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Laura  Burley,  Vessel 
Documentation  and  Tonnage  Survey 
Branch,  Merchant  Vessel  Inspection  and 
Documentation  Division,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection.  Telephone, 
(202)  267-1492,  telefax,  (202)  267-4177. 


Normal  office  hours  are  between  7;30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The  first 
two  meetings  will  be  held  in  New 
Orleans.  LA,  and  Washington,  DC.  The 
purpose  of  the  meetings  is  to  discuss  the 
Coast  Guard's  implementation  plan,  and 
to  obtain  input  from  and  educate  the 
affected  commimity  and  general  public 
with  regard  to  revised  procedures  and 
planned  innovations.  "The  planned 
centralization  is  part  of  the  Coast 
Guard's  ongoing  efforts  to  provide  the 
maximum  service  to  the  maritime 
community,  while  seeking  to  reduce 
costs. 

The  implementation  plan  describes  in 
general  terms  the  steps  and  procedures 
which  the  Coast  Guard  will  follow  in 
achieving  centralization  while 
maintaining  full  customer  service. 

Meeting  Participation 

It  is  unnecessary  to  file  a  WTitten 
request  to  participate  in  the  meeting. 
The  Coast  Guard will  discuss  its 
implementation  plan  and  solicit  input 
from  the  public  for  the  purpose  of 
ensuring  an  orderly  transition  to  the 
central  site.  Individuals  will  also  be 
afforded  an  opportunity  to  leave 
informal  written  comments  on  specific 
areas  of  concern. 

Following  the  public  meetings,  the 
Cost  Guard  vrill  consider  the  input  from 
the  public  and  may  revise  its 
implementation  plan  accordingly. 


Background 

Vessel  Dociunentation  is  a  form  of 
national  registration  for  vessels,  which 
among  other  things,  serve  to  estabhsh  a 
vessel's  nationality  and  qualification  to 
be  employed  in  specified  trades.  The 
benefits  of  documenting  a  vessel  are 
practical,  legal  and  financial. 

The  salient  practical  benefit  of 
documentation  is  to  ensure 
unencumbered  interstate  and 
international  commerce.  The  existence 
of  a  Federal  system  of  documentation 
serves  to  preempt  state  numbering  and 
regulatory  schemes,  with  the  result  that 
a  vessel  operated  under  a  Federal 
endorsement  is  ensured  access  to  state 
waters  for  various  activities.  Another 
practical  benefit  of  Federal 
documentation  stems  from  the 
preferential  customs  and  tax  treatment 
accorded  to  "vessels  of  the  United 
States".  Established  national  policy 
seeks  to  promote  the  existence  of  an 
American  merchant  marine  as  a 
resource  to  be  drawn  upon  in  time  of 
emergency  or  war.  To  the  extent  that 
documentation  is  a  condition  precedent 
to  the  receipt  of  preferential  customs 


and  tax  treatment,  it  serves  as  a  tool  to 
promote  national  policy  interests. 

The  legal  benefits  of  dociunentation 
include  establishing  conclusive 
evidence  of  nationality  for  international 
piirposes.  thereby  conferring  the 
privileges,  protections,  and  immunities 
contemplated  by  long-standing 
international  law  and  custom.  Vessels 
on  the  high  seas  which  are  not 
registered  in  a  national  system  may  be 
deemed  to  be  "stateless"  vessels,  subject 
to  boarding  by  foreign  authorities 
without  restriction.  Another  legal 
benefit  conferred  by  documentation  is 
the  establishment  of  entitlement  to 
engage  in  certain  restricted  trades  and 
employments,  such  as  coastwise  or 
Great  Lakes  trade,  the  U.S.  fisheries, 
towing,  and  dredging. 

The  major  financial  benefit  conferred 
by  documentation  is  preferred  mortgage 
financing.  The  availability  of  capital  for 
maritime  financing  often  hinges  upon 
the  existence  of  the  preferred  mortgage 
as  security  for  loans  against  vessels. 
-Unlike  so-called  "ordinary  mortgages," 
preferred  mortgages  rise  to  the  level  of 
a  maritime  lien,  thereby  taking 
precedence  over  non-maritime  liens  as 
well  as  maritime  liens  which  arise  after 
perfection  of  the  preferred  mortgage. 
Preferred  mortgages,  which  are 
enforceable  against  the  vessel  in  Federal 
court  wherever  the  vessel  is  found  are 
critical  not  only  for  large  commercial 
vessels,  but  also  provide  protection  for 
mortgages  of  recreational  vessels, 
thereby  helping  to  ensure  the  continued 
existence  of  the  recreational  vessel 
building  industry  in  the  U.S. 

Purpose  of  Centralization 

The  vessel  documentation  program 
has  grovkTi  exponentially  during  the 
course  of  recent  years.  The  Coast  Guard 
has  identified  centralization  as  a  means 
by  which  it  Can  meet  the  challenge  of 
maintaining  and  improving  levels  of 
service  to  its  customers  through 
significant  gains  in  fimctional  and 
administrative  practices.  No  longer  will 
it  be  necessary  for  members  of  industry, 
law  enforcement  officials,  and  the 
boating  pubhc  to  make  inquiries  at 
multiple  points  to  receive  information 
on  documented  vessels.  Mortgagees  and 
lien  claimants  will  have  a  single  point 
for  filing  instruments.  Inconsistencies 
that  result  ft-om  interpretation  of     - 
statutory,  regulatory,  and  policy 
requirements  at  multiple  points  would 
be  eliminated.  Workloads  will  be  evenly 
distributed  so  that  backlogs  caused  by 
seasonal  fluctuations  in  maritime 
activities  could  be  reduced  or 
eliminated.  The  impact  of  absence  of 
personnel  due  to  retirement,  illness,  or 


unforeseen  circumstances  will  be 
minimized. 

With  all  records  consolidated,  it  will 
be  feasible  to  develop  a  system 
permitting  the  public  to  file  insUiiments 
through  electronic  means,  thus 
enhancing  vessel  financing  by 
permitting  instantaneous  perfection  of 
mortgages  and  related  instruments. 

Management  overhead  will  be 
reduced  through  better  space 
management  by  eliminating  duplicate 
facilities  in  14  locations.  Moreover, 
most  offices  are  currently  located  in 
high  cost  areas;  consohdation  will  make 
it  possible  to  locate  all  facihties  in  an 
area  with  lower  real  estate  costs  for  the 
government. 

Meetings 

The  meetings  will  be  held  in  New 
Orleans,  LA;  Washington,  tx:;  New 
York.  NY;  Miami,  FL;  St.  Louis,  MO;  Los 
Angeles,  CA;  and  Seattle,  WA. 

The  meetings  are  open  to  the  public 
and  will  convene  as  follows: 

On  September  7,  1994,  fi-om  9  a.m.  to 
noon  in  Room  1120,  Hale  Boggs  Federal 
Building,  501  Magazine  Street,  New 
Orleans,  LA,  70130. 

On  September  9, 1994,  fi-om  9  a.m.  to 
noon  in  Room  2415,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  S.W.. 
Washington,  DC  20593-0001. 

The  dates  and  addresses  for  the 
remaining  meetings  will  be  aimounced 
in  a  future  edition  of  the  Federal 
Register. 

Dated:  August  24,  1994. 
J.F.  McGowan, 

Captain,  U.S.  Coast  Guard.  Acting  Chief, 
Office  of  Marine  Safety;  Security  and 
Environmental  Protection. 
[FR  Doc.  94-21387  Filed  8-29-94;  8:45  am] 
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Federal  Aviation  Administration 
[Summary  Notice  No.  PE-94-31] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Purant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  fiom  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
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previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities,  ^4either  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  19. 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  ti»  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 50. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591 ;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  August  24, 
1994. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  26168 

PetiticHisr:  Petroleum  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 

21.197(c)(2) 
Description  of  Relief  Sought: 

To  permit  continuing  authorization 
for  Petroleum  Helicopters,  Inc.,  (PHI)  to 
issue  special  flight  permits  to  the 
aircraft  PHI  operates  and  maintains  in 
accordance  with  §  135.419,  approved 
aircraft  inspection  program. 
Docket  No.:  27844 
Petitioner:  Mr.  James  W.  Smith.  )f. 
Sections  of  the  FAR  Affected:  14  CFR 

61.101(a)(1) 
Description  of  Relief  Sought: 

To  permit  Mr.  Smith,  the  holder  of  a 
recreational  pilot  certificate,  to  carry  up 
to  three  passengers  in  a  Cessna  172 
aircraft. 

Dispositions  of  Petitions 

Docket  No.:  26187 


Petitioner:  lASCO  Flight  Training 

Center 
SecUons  of  the  FAR  Affected:  14  CFR 

145.45(f) 
Description  of  Relief  Sought/ 

Disposition: 

To  extend  Exemption  No.  5283.  as 
amended,  which  allows  LASCO  to  keep 
one  set  of  Repair  Station  Inspection 
Procedures  Manuals  at  each  of  its  two 
repair  station  libraries.  The  petitioner 
also  states  that  there  have  been  no 
changes  in  repair  station  status. 

GRANT,  August  5,  1994.  Exemption  No. 
5283B 

Docket  No.:  26542 
Petitioner:  Sky  Shows,  Inc. 
Sections  of  the  FAR  Affected;  14  CFR 

105.43(a) 
Description  of  Relief  Sought/ 

Disposition: 

To  extend  Exemption  No.  5491, 
which  allows  Sky  Shows,  Inc.,  and  its 
respective  employees,  representatives, 
and  other  volunteer  experimental 
parachute  test  jumpers  under  its. 
direction  and  control  to  continue  to 
make  tandem  parachute  jiunps  for  the 
purpose  of  meeting  TSO-C23c 
certification  requirements  for  hve  test  t)f 
its  dual  harness,  dual  parachute  pack. 

GRANT.  August  10.  1.994,  Exemption 
No.  5491A 

Docket  No.:  26743 

Petitioner:  Air  Treads 

Sections  of  the  FAR  Affected:  14  CFR 

145.45(f) 
Description  of  Relief  Sought/ 

Disposition: 

To  extend  Exemption  No.  5543, 
which  allows  Air  Treads,  Inc.,  to 
establish  and  maintain  a  number  of 
fixed  locations  for  the  distribution  of  the 
Repair  Station  Inspection  Procediues 
Manuals  at  each  facility,  in.  Lt^ad  of 
providing  a  copy  to  each  individual  as 
specified  by  the  FAR. 

GRANT,  August  9,  1994.  Exemption  No. 
5543A 

Docket  No.:  26952 
Petitioner:  Regional  Airlines 

Association 
Sections  of  the  FAR  Affected:  14  CFR 

61.3  (a)  and  (c),  61.29(c),  63.3(a), 

63.16(d),  and  121.383(a)(2) 
Description  of  Relief  Sought/ 

Disgosition: 

To  extend  Exemption  No.  5560, 
which  permits  RAA  member  air  carriers 
and  similarly  situated  part  135  air 
carriers  the  establishment  of  special 
procedures  that  enable  an  operator  is 
issue  to  its  flight  crewmembers,  on  a 
temporary'  basis,  confirmation  of  any 
required  crewmember  certificate  based 


upon  information  contained  in  the 
operator's  approved  record  system.  This 
exemption  also  amends  condition  and 
limitation  numbers  2  and  6  and  deletes 
condition  and  limitation  numbers  3  and 
5  from  Exemption  No.  5560.  This 
amendment  makes  Exemption  No.  5560 
consistent  with  the  conditions  and 
limitations  of  Exemption  No.  5487A. 
issued  to  the  Air  Transport  Association 
of  America  member  air  carriers  and 
similarly  situated  part  121  air  carriers. 

GRANT.  August  11,  1994,  Exemption 
No.  5560A 

Docket  No.:  27445 

Petitioner:  Sporty's  Academy,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 

61.39(a)(2),  61.65(e)(1).  and  61.71(a) 
Description  of  Relief  Sought/ 

Disposition: 

To  permit  students  enrolled  in 
Sporty's  approved  commercial  pilot 
certification  course  to  receive  an 
instrument  rating  flight  test  prior  to 
completing  the  approved  curriculum, 
with  40  hours  of  solo  cross  country  time 
and  115  hours  of  total  pilot  time. 
Additionally,  this  exemption  would 
allow  these  students  to  be  issued  a  letter 
of  competency  allowing  them  to  receive 
the  instrument  rating  without  further 
testing  when  the  students  have  obtained 
either  a  commercial  pilot  certificate  or 
have  met  the' requirements  of 
§  61.65(e)(1). 

Denial.  August  5.  1994.  Exemption  No. 
5947 

Docket  No.:  27712 
Petitioner:  American  Airlines. 
Sections  of  the  FAR  Affected:  14  CFR 

61.57(e),  121.401(c).  121.433(cKl)(iii), 

121.440(a),  SFAR  58  Paragraph 

6{b)(3)(ii)(A),  121.441(a)(1). 

121.441(b)(1),  and  Appendix  F 
Description  of  Relief  Sought/ 

Disposition: 

To  permit  American  Airlines    • 
regulatory  relief  to  the  extent  necessary 
to  conduct  a  single  visit  training 
program  (SVTP)  for  flight  crewmembers, 
and  eventually  transition  into  the 
Advanced  Qualitlcation  Program  (AQP) 
codified  in  SFAR  58. 

GRANT.  August  9.  1994.  Exemption  No. 
5950 

Docket  No.:  27785 

Petitioner:  Chevron  U.S.A.  Production 

Company 
Sections  of  the  FAR  Affected:  14  CFR 

135.143(c)(2) 
Description  of  Relief  Sought/ 

Disposition: 

To  permit  Chevron  to  operate  without 
a  TSO-Cl  1 2  fMode  S)  transponder 
installed  on  its  aircraft  operating  under 
the  provisions  of  part  135. 


CHANT.  August  11,  1994.  Exemption 
No.  5948 

Docket  No.:  27787 
Petitioner:  Ameriflight,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 

135.143(c)(2) 
Description  of  Relief  Sought/ 

Disposition: 

To  permit  Ameriflight  to  operate 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135. 

CHANT.  August  11.  1994.  Exemption 
No.  5949 

IFR  Hoc.  94-21381  Filed  8^29-94;  8:45  ami 
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intent  to  Rule  on  Application  To  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Monterey  Peninsula 
Airport,  Monterey,  CA 

AGENCY:  Federal  Aviation 

.Administration,  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 

.Application". 

SUMMARY:  The  Federal  Aviation 
.Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  use  revenue  from  a  PFC 
at  Monterey  Peninsula  Airport  (MRY) 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  D(  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations.(14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  29,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following  . 
address:  Airports  Division.  P.O.  Box 
92007.  Worldway  Postal  Center,  Los 
Angeles,  CA.  90009  or  San  Francisco 
Airports  District  Office.  831  Mitten 
Road,  Room  210,  Burlingame.  CA 
94010-1303.  In  addition,  one  copy  of 
any  comments  submitted  to  the  FAA 
must  be  mailed  or  delivered  to  Mr. 
Denis  R.  Horn,  General  manager  of  the 
Monterey  Peninsula  Airport  District  at 
the  following  address^Monterey 
Peninsula  Airport  District,  Highway  68 
and  Olmsted  Road,  P.O.  Box  550. 
Monterey,  CA  93940.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
to  Monterey  Peninsula  Airport  District 
under  Section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  R.  Rodiquez,  Supervisor, 
Planning  and  Programming  Section, 
Airports  District  Office,  831  Mitten 


Road,  Room  210,  Biu-lingame,  CA. 
94010-1303.  Telephone:  (415)  876- 
2805.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comments  on  the  application  to  use  the 
revenue  from  a  PFC  at  Monterey 
Peninsula  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  Public  Law  101-508)  and  Part  158 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  August  3, 1994,  the  FAA 
determined  that  the  application  to  use  a 
PFC  submitted  by  the  Monterey 
Peninsula  Airport  District  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  2, 1994. ' 

The  following  is  a  brief  overview  of 
the  appl^c:ation. 

Level  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1, 1995. 

Proposed  charge  expiration  date:  June 
1,2000. 

Total  estimated  PFC  revenue: 
$2,122,241. 

Brief  description  of  the  proposed 
projects: 

Residential  Soundproofing,  Phase  2- 
5,  and  Terminal  Renovation/ 
Improvement 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Unscheduled/ 
Intermittent  Part  135  Air  Taxis. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  offipe 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  -Airports  Division  Office 
located  at:  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Monterey  Peninsula  Airport. 

Issued  in  Hawthorne.  California  on  August 
4.  1994. 

Herman  C.  Bliss, 

Manager,  Airports  Division.  Westem-Pacifir 
Region. 

IFR  Doc.  94-21383  Filed  8-29-94:  8:45  ami 
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Research  and  Special  Programs 
Administration 

Pipeline  Safety  User  Fees 

AGENCY:  Research  and  Special  Programs 
Administration,  (RSPA). 


ACTKM:  Notice  of  Pipeline  User  Fee 
Assessments. 

Section  60301  of  Title  49.  United 
States  Code',  authorizes  the  assessment 
and  collection  of  pipeline  user  fees  to 
fund  the  pipeline  safety  activities 
conducted  under  49  U.S.C.  60101  et  seq. 
The  Research  and  Special  Programs 
Administration  (RSPA)  assesses  each 
operator  of  regulated  interstate  and 
intrastate  natural  gas  transmission 
pipelines  (as  defined  in  49  CFR  part 
192).  and  hazardous  liquid  pipelines 
earning  petroleum,  petroleum  products, 
anhydrous  ammonia  and  carbon  dioxide 
(as  defined  in  49  CFR  part  195),  a  share 
of  the  total  Federal  pipeline  safety 
program  costs  in  proportion  to  the 
number  of  miles  of  pipeline  each 
operator  has  in  service.  Operators  of 
liquified  natural  gas  (LNG)  facilities  are 
assessed  based  on  total  storage  capacity 
(as  defined  in  49  CFR  part  193). 

This  notice  announces  that  the  fiscal 
year  1994  user  fee  assessments  for 
pipeline  facilities  were  mailed  to 
operators  on  about  July  29.  1994. 

The  fees  assessed  for  Natural  Gas 
Transmission,  Hazardous  Liquid  and 
LNG  are  as  indicated  below: 

Natural  gas  transmission  pipelines: 
$44.49  per  mile  (based  on  289,674  miles 
of  pipeline). 

Hazardous  liquid  pipelines:  $32.33 
per  mile  (based  on  157.671  miles  of 
pipeline). 

L.NG  is  based  on  the  number  of  plants 
and  total  storage  capacity: 

Total  storage  capacity         _  Asses§- 

BBLS  "  menl'plant 

<10,000  SI  ,250 

10,000-100.000  S2,500 

100.000-250.000  S3,750 

250.000-500.000  S6.000 

>500,000  S7,500 

In  accordance  with  the  pro\isions  of 
49  U.S.C.  §60301,  Departmental 
resources  were  taken  into  consideration 
for  determining  total-program  costs. 

The  apportionment  ratio  between  g.is 
and  liquid,  as  shov/n  below,  is  a  result' 
of  the  increased  program  resources 
dedicated  to  the  hazardous  Uquid 
program  due  to:  (1)  environmental 
requirements  following  passage  of  the 
Pipeline  Safety  Act  of  1992  (Pub.  L.     . 
102-508);  and  (2)  the  Secretarv's      ,     . 
environmental  action  plan  instituted 
following  a  serious  hazardous  liquid 
spill  in  Fairfax  Countv.  Virginia  in 
.March  1993. 


'  Formerly  section  7005  of  the  Corisolicisted 
Omnibus  Budget  Reconciliation  Act  of  1985  (Pub. 
L.  9*-272).  The  change  in  citation  is  the  result  of 
the  enactment,  on  July  5,  1994.  of  Pub.  L.  lOJ-272. 
which  codified  various  transportation  laus. 


IMI 


44792 


Federal  Register  /  Vol.  59.  No.  167  /  Tuesday,  August  30.  1994  /  Notices 


44793 


Year(s) 

General  pro- 
gram costs 
(Gas) 

General  pro- 
gram costs 
(liquid) 

1986-1990  ... 
1991-1992  ... 

1993  

1994  

80%  

75%  

75%  (%  yr.)  . 
60%  (V4  yr.)  . 
60%  

20% 
25% 

25%i%yr.) 
40%  (Va  yr.) 
40% 

In  accordance  with  the  regulations  of 
the  Department  of  the  Treasury,  user 
fees  are  due  30  days  after  the  date  of  the 
assessment.  Interest,  penalties,  and 
administrative  charges  will  be  assessed 
on  delinquent  debts  in  accordance  with 
31  U.S.C.  3717. 


Issued  in  Washington,  DC  on  August  24, 
1994. 

George  W.  Tenley,  Jr.. 

Associated  Administrator  for  Pipeline  Safety. 
IFR  Doc.  94-21379  Filed  8-29-94;  8:45  am) 

BILLING  CODE  4910-60-M 


DEPARTMENT  OF  THE  TREASURY 

General  Counsel;  Appointment  of 
Members  of  the  Legal  Division  to  the 
Performance  Review  Board,  Internal 
Revenue  Service 

Under  the  authority  granted  to  me  as 
Chief  Counsel  of  the  Internal  Revenue 
Service  by  the  General  Coimsel  of  the 
Department  of  the  Treasury  by  General 
Counsel  Order  No.  21  (Rev.  4),  and 
pursuant  to  the  Civil  Service  Act,  I 
hereby  appoint  the  following  persons  to 


the  Legal  Division  Performance  Review 
Board,  Internal  Revenue  Service  Panel: 

1.  Chairperson,  David  L.  Jordan,  Acting 
Chief  Counsel; 

2.  Dennis  I.  Foreman.  Deputy  General 
Counsel; 

3.  Sarah  Hall  Ingram,  Associate  Chief 
Counsel  (Employee  Benefits  and 
Exempt  Organizations); 

4.  Martha  Sullivan,  Central  Regional 
Counsel; 

5.  Mark  S.  Kaizen,  Assistant  Chief 
Counsel  (Oneral  Legal  Services): 

6.  William  F.  Hammack.  Dallas  District 
Counsel. 

This  publication  is  required  by  5  U.S.C. 

4314(c)(4). 
David  L.  Jordan. 
Acting  Chief  Counsel. 

IFR  Doc.  94-21292  Filed  8-29-94:  8:45  ami 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  tt>e  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREDIT  AOMNtSTRATION 

Farm  Credit  Administration  Board; 

Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 

pursuant  to  the  Government  in  the 

Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 

the  forthcoming  special  meeting  of  the 

Farm  Credit  Administration  Board 

(Board)  concerning  the  FCS  Building 

Association. 

DATE  AND  TIME:  The  special  ipeeting  of 
the  Board  concerning  the  FCS  Building 
Association  will  be  held  September  1. 
1994  at  the  offices  of  the  Farm  Credit 
Administration  in  McLean,  Virginia, 
immediately  following  the  FCA  Board's 
regular  meeting  at  10:00  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  6redit  Administration  Board, 
(703)  883-4003.  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration. 
15G1  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  maJce  arrangements  in  advance. 
The  matter  to  be  considered  at  tlie 
meeting  is: 

Open  Session 

.4.  Heports 

1.  FCSB  A  Quarterly  Report 

Dated:  August  25.  1994. 
Curtis  M.  Anderson, 

Sticretary.  Farm  Credit  Administration  Board. 
!FR  Doc.  94-21450  Filed  8-26-94:  10:13  am] 
BILLING  COOE  e70$-01-P 

FARM  CREDrr  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
tiie  Board  will  be  held  at  the  offices  of 
:::«^  Farm  Credit  Administration  in 
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McLean,  Virginia,  on  September  1. 
1994,  from  10:00  a.m.  until  such  time  as 
the  Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003.  TDD  (703)  883^444. 
ADDRESSES:  Farm  Credit 
Adjninistration,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

OPEN  SESSION 

A.  Approval  of  Minutes 

B.  Reports 

1.  Chief  Operating  Officer's  Quarterly  Report 

C.  New  Business 
1.  Regulations 

a.  Collateral  Evaluation  Requirements  Il2 
CFR  Part  614]  (Interim) 

b.  Report  to  Investors  [12  CFR  Part  630) 
(Final) 

Closed  Session* 

A.  Reports 

1.  ORice  of  Secondary  Market  Oversight 
Quarterly  Report 

B.  .Vew  Business 

1.  Enforcement  Actions 

Dated:  August  25.  1994. 
Curtis  M .  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  94-21451  Filed  8-28-94:10:13  am] 
BILLINQ  COOE  6705-01-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Tuesday. 

September  6,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 


•Session  clas^d — exempt  pursuiint  to  5  U.S.C 
5'-.2b(r!(8)8ad{rK«41 


salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  mav  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  26.  1994    ' 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board 
IFR  Doc  94-21575  Filed  8-26-94:  4:02  pmj 

BILUNG  COOE  6210-01-P 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m..  Wednesday, 

September  7.  1994. 

PLACE:  The  Board  Room,  5th  Floor,  490 

L'Enfant  Plaza.  S.W.,  Washington,  D.C. 

20594. 

STATUS:  The  first  item  is  open  to  the 
public.  The  last  item  is  closed  to  the 
public  under  Exemption  10  of  the 
Government  in  Sunshine  Act. 
MATTERS  TO  BE  CONSIDERED: 

6262A — Marine  Accident  Report:  Sinking  of 

Small  Passenger  Vessel  El  Toro  II. 

Chesapeake  Bav.  Mar\iand.  December  5. 

1993 
6391 — Opinion  and  Order  Administrator  v. 

Szabo,  Docket  SE-12794:  disposition  of 

respondent's  appeal 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  August  26.  1994. 
Bea  Hardesty. 

Federal  Register  Liaisort  Officer. 
[FR  Doc.  94-21486  Filed  8-25-94:  11:331  am| 
BILUNO  COOE  7S33-01-P 

SECURniES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 
"FEDERAL  REGISTER"  CPTATION  OF 
PREVIOUS  ANNOUNCEMENT:  (59  FR  43158. 
August  22.  1994]. 
STATUS:  Closed  meeting. 
PLACE:  450  Fifth  Street.  N.W..- 
Washington.  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  August  22. 
1994. 

CHANGE  IN  THE  MEETING:  Additional  Item. 


IMI 
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The  following  item  was  considered  at 
a  closed  meeting  held  on  Thursday, 
August  25, 1994,  at  10:000  a.m. 

Personnel  matter. 

Commissioner  Roberts,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  August  26, 1994. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-21470  Filed  a-26-94;  11:27  am) 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  44229. 
August  26, 1994. 
STATUS:  Open  meeting. 
PLACE:  450  Fifth  Street,  N.W., 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED;  August  24. 
1994. 

CHANGE  IN  THE  MEETING:  Additional  Item. 
The  following  item  will  be  considered 
at  an  open  meeting  scheduled  for 
Wednesday,  August  31. 1994,  at  10:00 
a.m. 

The  Commission  will  consider  whether  to 
propose  amendments  regarding  limited 
partnership  roll-up  transactions  that  would 
implement  the  provisions  of  the  Limited 
Partnership  Rollup  Reform  Act  of  1993 
("Act").  The  proposed  amendments  would 
revise  the  current  definition  of  "roll-up 


transaction"  in  Regulation  S-K  to  conform 
more  closely  to  the  definition  of  that  term  in 
the  Act,  and  would  add  to  the  Commission's 
rules  certain  disclosure  and  other 
requirements  with  respect  to  roll-up 
transactions.  For  further  information,  please 
contact  Robert  B.  Toomey  at  (202)  942-2910. 

Commission  Roberts,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  August  26,  1994. 
lonathan  G.  Katz, 

Secretary: 

|FR  Doc.  94-21471  Filed  8-26-94;  11:27  arr,| 

BILLIt<G  CODE  801&-01-M 


44795 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t»y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1755 

RIN  0572-AA57 

Specification  for  Fillecf  Fit>er  Optic 
Cables 

Correction 

In  rule  document  94-14104  beginning 
on  page  34353  in  the  issue  of  Tuesday, 
July  5.  1994,  make  the  following 
corrections: 

§1755.900    [Corrected] 

1.  On  page  34365,  in  §  1755.900(m)(4), 
in  the  table,  in  the  second  column,  in 
the  heading,  insert  a  comma  after 
"LLDHMW";  in  the  third  entry,  the     • 
leaders  appearing  in  the  second  column 
should  appear  in  the  last  column. 

2.  On  page  34366,  in  the  third 
column,  in  §  1755.900(p)(l)(vii).  in  the 
sixth  hne^ remove  "2"  after  "nm". 

3.  On  page  34367,  in  the  first  column, 
in  §  1755.900(q)(l)(ii),  in  the  last  line, 
"1300  20"  should  read  "1300±20". 

BILLING  COOE  1505-01-O 


Federal  Register 

Vol.  59.  No.  167 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  600 

[AMS-FRL-4675-2] 
RIN  2060-AC78 

Fuel  Economy  Test  Procedures 
Alternative-Fueled  Automobile  CAFE 
Incentives  and  Fuel  Economy  Labeling 
Requirements 

Correction 

In  rule  document  94-18312  beginning 
on  page  39638  in  the  issue  of 
Wednesday,  August  3,  1994  make  the 
following  corrections: 

§600.113    [Corrected] 

1.  On  page  39654,  in  the  third 
column,  in  §600.113-93(e)(l).  the 
equation  should  read  as  set  forth  below: 
mpg  =  (5174xlO''xCWFxSG)/ 

[{(CWF  X  HC)  +  (0.429  x  CO)  + 
(0.273  X  CO2))  X  ((0.6  X  SGxNHV)  + 
5471)1 

§600.113    [Corrected] 

2.  On  page  39655,  in  the  first  column, 
in  §  600.113-93(g).  the  equation  should 
read  as  set  forth  below: 

mpg  =  (CWFxSGx3781.fr)  / 

((CWF„HcxHC)  +  (0.429  X  CO)  + 

(0.273  xC02)  + 

(0.375  X  CH,OH)-t-(0.400  x  HCHO)) 

BILLING  COOE  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-017-4210^5-RGRP] 

Sale  of  Public  Land  in  Bernalillo 
County,  NM 

Correction 

In  notice  document  94-20213 
beginning  on  page  42280  in  the  issue  of 


Wednesday.  August  17, 1994,  make  the 
following  corrections: 

1.  On  page  42280,  in  the  third 
column,  in  the  SUMMARY,  in  the  sixth 
line  from  the  bottom,  insert  "not"  after 
"are". 

2.  On  page  42281.  in  the  table,  in  the 
last  column,  in  the  first  line.  "Director 
to"  should  read  "Direct  to". 

3.  On  the  same  page,  in  the  1st 
column,  in  the  2d  full  paragraph,  in  the 
17th  line,  insert  "bids"  after  "sealed". 

4.  On  the  same  page,  in  the  third 
column,  under  FOR  FURTHER 
INFORMATION  CONTACT,  in  the  second  line 
from  the  bottom,  "Joseph  Maramillo" 
should  read  "Joseph  Jaramillo". 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parti  72 


[Docket  No.  HM-206;  Notice  No.  94-8] 
RIN2137-AB75 

improvements  to  Hazardous  Materials 
Identification  Systems 

Correction 

In  the  correction  to  proposed  rule 
document  94-19490  beginning  on  page 
44230  in  the  issue  of  Friday,  August  26, 
1994,  make  the  following  correction: 

§172.429    [Corrected] 

On  page  42231,  in  the  first  column,  in 
§  172.429(a).  in  the  second  line,  insert 
"must  be"  after  "label". 

BILLING  COOE  1505-01-0 
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Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  237 

Waste  Handling  Practices  for  Vessels  and 

Waste  Transfer  Stations;  Proposed  Rule 


IMI 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  237 

[FRL-4863-6] 

Waste  Handling  Practices  for  Vessels 
and  Waste  Transfer  Stations 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Shore  Protection  Act  of 
1988  requires  that  the  Environmental 
Protection  Agency  (EPA)  prescribe 
waste  handling  regulations  for  waste 
sources,  receiving  facilities,  and  vessels 
handling  or  transporting  municipal  or 
commercial  waste  in  coastal  waters. 

The  EPA  is  requesting  comments  on 
these  proposed  regulations  which: 
Require  that  waste  sources,  receiving 
facilities,  and  vessels  provide  the  means 
and  facilities  to  minimize  waste 
deposited  into  coastal  waters  during 
loading,  offloading,  and  transport; 
require  the  development^  adoption,  and. 
as  appropriate,  submission  by  each 
responsible  party  of  an  Operation  and 
Maintenance  manual  identifying 
procedures  to  be  used  to  prevent,  report, 
and  clean  up  any  deposit  of  municipal 
or  commercial  waste  into  coastal  waters, 
including  record  keeping  requirements; 
and  as  necessary,  require  use  of  tracking 
systems  to  assure  adequate  enforcement 
of  laws  preventing  the  deposit  of 
municipal  or  commercial  waste  into 
coastal  waters. 

DATES:  Written  comments  on  the 
proposed  rule  must  be  received  on  or 
before  October  31, 1994. 

ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  addressed  lo 
Waste  Handling  Practices  Comment 
Clerk;  Water  Docket  MC-4 101,  United 
States  Environmental  Protection 
Agency,  401  M  St.  S.W.,  Washington. 
D.C.  20460.  Comments  should  include 
the  name  and  address  of  the  person 
commenting,  identify  this  proposed  rule 
by  name  (Waste  Handling  Practices  for 
Vessels  and  Waste  Transfer  Stations), 
and  cite  the  specific  section  of  the 
proposed  rule  to  which  each  comment 
applies.  Commenters  are  also  requested 
to  submit  any  references  cited  in  their 
comments.  Commenters  are  also 
requested  to  submit  an  original  and 
three  copies  of  their  written  conmients 
and  enclosures.  Commenters  who  want 
receipt  of  their  comments  acknowledged 
should  include  a  self-addressed, 
stamped  envelope.  All  comments  must 
be  postmarked  or  delivered  by  hand  by 
October  31, 1994.  No  fascimilies  (faxes) 
will  be  accepted.  For  access  to  the 


Docket  materials,  call  (202)  260-3027 
between  9  a.m.  to  3:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays,  for  an  appointment.  EPA 
public  information  regulation  (40  CFR 
part  2)  provides  that  a  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  joel 
Salter,  Oceans  and  Coastal  Protection 
Division,  United  States  Environmental 
Protection  Agency.  4504F,  401  M  St. 
S.W.,  Washington.  D.C.  20460. 
Telephone:  (202)  260-8484. 

» 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

On  November  18,  1988.  Congress 
enacted  the  Shore  Protection  Act  (33 
U.S.C.  2601.  Public  Law  100-688,  102 
Stat.  4139  hereinafter  referred  to  as 
"SPA")  to  minimize  trash,  medical 
debris  and  other  unsightly  and 
potentially  harmful  materials  from  being 
deposited  into  the  coastal  waters  of  th.e 
United  States  as  a  result  of  inadequate 
waste  handling  procedures  by  vessels 
transporting  wastes  on  U.S.  coastal 
waters  and  associated  loading  and  off- 
loading facilities.  SPA  is  Title  IV, 
Subtitle  A  of  P.L.  100-688.  The 
Congressional  Conference  Report  on 
P.L.  100-688  stated  that  landfills  and 
their  attendant  barging  operations  are  a 
major  source  of  floatable  waste  in  harbor 
areas.  The  report  concluded  that  this 
type  of  waste  has  fouled  the  beaches  of 
this  country  on  several  occasions, 
reducing  the  quality  of  coastal  waters, 
endangering  the  health  of  humans, 
marine  mammals,  waterfowl  and  fish, 
and  causing  severe  declines  in  coastal 
economies  dependent  upon  tourism  and 
recreational  uses. 

Section  4102  of  SPA.  titled  Vessel 
Permits  and  Numbers,  establishes  that  a 
vessel  may  not  transport  municipal  or 
commercial  waste  in  coastc '  waters 
without:  (1)  A  permit  from  the  Secretary 
of  Transportation;  and  (2)  displaying  a 
number  or  other  marking  as  prescribed 
by  the  Secretary  under  Chapter  123  of 
Section  12502(b)  of  Title  46,  United 
States  Code.  The  Department  of 
Transportation  (DOT)  has  promulgated 
an  interim  regulation  on  vessel 
permitting  and  vessel  numbering  system 
(33  CFR  part  151.  subpart  B). 

Section  4103(a)  of  SPA  requires 
owners  and  operators  of  waste  sources, 
vessels  transporting  waste  and  waste 
receiving  facilities  to  take  all  reasonable 
steps  to  minimize  the  amount  of 
municipal  or  commercial  waste 
deposited  into  coastal  waters  both 
during  vessel  loading  and  unloading 
operations,  and  during  vessel 
transportation  from  a  waste  source  to  a 
receiving  facility. 


EPA  and  DOT  have  been  given 
authority  to  implement  certain 
provisions  of  SPA.  DOT  is  responsible 
for  issuing  permits  to  the  appropriate 
vessels  and  for  prescribing  the  number 
or  marking  which  the  vessel  must 
display  under  section  4102  of  SPA.  EPA 
is  responsible  for  developing  the 
regulations,  in  consultation  with  DOT. 
which  prescribe  waste  handling 
practices  pursuant  to  section  4103(b)  of. 
SPA.  This  proposed  rule,  when 
promulgated,  will  fulfill  EPA's 
obligation  under  SPA  section  4103(b). 
DOT  is  responsible  for  enforcing  SPA. 
although  the  Secretary  of  Transportation 
may  authorize  other  officers  or 
employees  of  the  United  States 
Government  to  enforce  provisions  of 
SPA  undertitle  14  U.S.C.  89. 

The  Secretary  of  Transportation  has 
designated  the  United  States  Coast 
Guard  (USCG)  as  the  lead  entity  in 
implementing  SPA  on  DOT's  behalf. 
Vessel  permits  unde^SPA  are  issued  by 
the  USCG  in  accordance  with  33  CFR  ' 
part  151,  subpart  B.  Under  Sections 
4102(d).  (e)  and  4104(a)  of  SPA.  EPA    . 
has  a  consultation  role  on  USCG  permits 
and  can  request  that  the  USCG  deny, 
suspend  or  revoke  a  permit. 
Specifically,  SPA  section  4102(d) 
provides  that  DOT  (USCG)  and  EPA  can 
deny  a  permit  if  the  owner  or  operator 
of  a  vessel  has  a  record  indicating  a 
pattern  of  serious  violations  of  any  of 
the  following  statutes:  The  Shore 
Protection  Act  (33  U.S.C.  2601  et  suq.); 
The  SolidVVaste  Disposal  Act  (42  U.S.C. 
6901  et  seq.);  The  Marine  Protection. 
Research,  and  Sanctuaries  Act  of  1972 
(33  U.S.C.  1401  et  seq.);  The  Rivers  and 
Harbors  Appropriation  Act  of  1899  (33 
U.S.C.  401  et  seq.);  or  The  Federal  Water 
Pollution  Control  Act  (33  U.S.C.  1251  et 
seq.).  SPA  directs  the  USCG  to  provide 
a  hearing  process  for  denial,  suspension 
or  revocation  of  a  permit. 

The  EPA  is  proposing  these 
regulations  to  set  waste  handling 
practices  for  municipal  and  commercial 
waste  transported  in  U.S.  coastal  waters. 
SPA  permits  will  require  the  pennittee 
to  comply  with  these  EPA  regulations 
when  they  are  promulgated  in  final 
form. 

The  proposed  rules  draw  on 
experience  from  the  State  of  New  York 
(6  NYCRR  Part  360,  Solid  Waste 
Management  Facilities  Document  for 
Sohd  Waste  and  Semi-solid  Waste 
Handling  Practices),  and  from  the  State 
of  Louisiana  (Regulation  29-B,  section 
pertaining  to  permitting  of  vessels  that 
haul  municipal  and  commercial  w-aste). 

The  USCG  has  issued  interim  final 
regulations  which  prescribe  permit 
application  requirements  for  SP.^ 
permits  (33  CFR  part  151).  The 
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regulations  proposed  today  are  designed 
to  work  in  concert  with  the  USCG 
permit  regulations  to  implement  SPA. 
These  regulations  apply  in  addition  to. 
and  not  in  lieu  of,  all  apphcable 
requirements  under  any  other  statutes. 

II.  Detailed  Discussion  of  the  Proposed 
Rule 


Purpose 

Section  237.1.  as  proposed, 
essentially  restates  die  regulatory 
authority  given  to  EPA  imder  section 
4103(b)  of  SPA.  It  requires  EPA  to 
prescribe  regulations  that  provide 
methods  to  minimize  waste  deposits 
into  coastal  waters  during  loading, 
offloading,  and  transport.  It  provides  for 
the  development  and  submission,  as 
appropriate,  of  an  Operation  and 
Maintenance  manual  that  will  identify 
procedures  to  prevent,  report  and  clean 
up  deposits  of  waste  and  keep  records. 
Moreover,  it  allows  the  Administrator  to 
require  owners  or  operators  of  waste 
-  sources,  vessels,  and  receiving  facilities 
to  operate  a  tracking  system  if  the 
Administrator  determines  them 
necessary  to  assure  adequate 
compliance  with  SPA. 

Applicability 

Except  for  those  exemptions 
described  below,  these  proposed' 
regulations  apply  to  all  owners  and 
operators  of  vessels  transporting 
municipal  or  commercial  waste  in 
coastal  waters;  waste  sources  from 
which  municipal  or  commercial  waste 
is  loaded  onto  a  vessel  in  coastal  waters; 
and  receiving  facilities  to  which 
municipal  or  commercial  waste  is 
offloaded  from  a  vessel  in  coastal 
waters.  Coastal  waters  is  defined  in  the 
statute  (SPA  section  4101(2))  and  in 
proposed  §  237.3(b).  Where  there  is 
ambiguity  on  the  applicability  of  SPA. 
we  are  providing  clarification  below. 

Vessels  Included 

Proposed  §  237.2  states  that  the  rule 
would  apply  to  vessels  which  transport 
municipal  or  commercial  waste  in 
coastal  waters.  Ovwiers  or  opsrators  of 
these  vessels  are  required,  among  other 
things,  to  obtain  permits  from  the 
USCG,  and  to  assure  that  any  deposit  of 
waste  into  coastal  waters  from  the  vessel 
during  transport  is  minimized.  The 
preamble  to  the  USCG's  interim 
permitting  regulations  states  that  a 
vessel  which  regularly  transports 
miscellaneous  cargo  in  coastal  waters 
but  is  hired  to  transport  municipal  or 
commercial  waste  for  a  specific  voyage 
is  required  to  have  a  permit  to  transport 
the  municipal  or  commercial  waste  for 
that  voyage.  A  SPA  permit  and 


compliance  with  waste  handling 
requirements  of  this  rule  (when 
finalized)  are  required  of  the  vessel 
where  the  predominant  business  or 
purpose  of  the  vessel /or  that  voyage  is 
transportation  of  municipal  or 
commercial  waste  (54  FR  22546,  22547, 
May  24,  1989). 

In  developing  this  regulation,  EPA  has 
worked  writh  the  USCG  to  identify 
vessels  that  hav«  applied  for  SPA 
permits.  In  doing  so,  it  became  clear  that 
there  are  vessels  currently  transporting 
municipal  and  commercial  waste  that 
have  not  applied  for  a  permit  under  the 
USCG  permitting  requirements.  For 
example,  EPA  is  aware  of  a  number  of 
vessels  that  support  the  offshore  oil  and 
gas  industry  by  transporting  packaged 
garbage,  drilling  fluids,  and  drill 
cuttings  from  oil  and  gas  platforms  and 
developed  and  undeveloped  lease 
blocks  in  coastal  waters  to  shore  for 
disposal.  EPA  believes  that  these  vessels 
fall  within  the  scope  of  SPA  because 
they  are  transporting  commercial  waste 
in  coastal  waters.  Therefore,  EPA 
believes  that  vessels  which  are  used, 
contracted,  or  hired  to  transport  oil  field 
municipal  and  commercial  waste  from 
offshore  development  and  production 
facilities  to  shore  reception  facilities, 
commonly  referred  to  as  "supplv 
vessels,"  are  required  to  comply  with 
these  regulations,  when  promulgated  in 
final  form.  After  consulting  with  the 
USCG.  the  agency  has  been  informed 
that  the  USCG  believes  that  these 
"supply  vessels  '  are  also  subject  to  the 
permitting  requirements  under  33  CFR 
part  151.  subpart  B. 

Vessels  used,  contracted  or  hired  for 
the  purpose  of  pumping  sewage  from 
other  vessels  are  also  covered  Ijy  these 
regulations.  The  Agency  considered 
excluding  these  pump-out  vessels  from 
the  universe  of  regulated  entities  to 
encourage  their  use,  but  concluded  that 
the  requirements  imposed  by  these 
regulations  are  minimal,  and  should  not 
discourage  the  use  of  pump-out  vessels. 

Vessels  Excluded 

Section  4102(a)  of  SPA  cleariy 
exempts  public  vessels  from  this 
regulation.  Section  237.2(b)(1),  as 
proposed,  supports  this  exemption  by 
restating  that  these  regulations  do  not 
apply  to  such  vessels  (as  defined  in  33 
CFR  151.1006).  "Public  vessels"  are 
defined  as  vessels  that  are  owned  or 
demise  chartered  and  operated  by  the 
United  States  government  or  a 
government  of  a  foreign  country  and  are 
not  engaged  in  commercial  service.  SPA 
states  that  vessels  as  defined  in  section 
2101  of  title  46  of  the  United  States 
Code  are  not  required  to  apply  for  a  SPA 
permit  to  transport  municipal  or 


commercial  waste  in  coastal  waters  or 
comply  with  this  rule.  Note  that  a 
public  vessel  would  not  include  a  vessel 
owned  by  a  municipality. 

In  addition,  these  proposed 
regulations  would  not  apply  to  vessels 
which  transport  some  quantity  of 
municipal  or  commercial  waste 
incidental  to  the  predominant  business 
or  purpose  of  the  vessel.  For  example, 
a  ferry  transporting  people  and  vehicles 
which  also  transports  a  garbage  truck 
loaded  with  municipal  or  commercial 
waste  is  not  required  to  apply  for  a  SPA 
permit  and  would  be  exempt  from 
complying  with  this  rule.  In  this 
example,  the  ferry's  predominant 
business  or  purpose  is  not  waste 
transportation. 

The  conference  report  on  P.L.  100- 
688  states  that  SPA  was  intended  "only 
to  apply  to  vessels  whose  purpose  is  the 
transportation  of  municipal  or 
commercial  waste,  not  all  vessels.  H  was 
not  intended  to  apply  to  vessels  that 
may  generate  waste  during  their  'normal 
operations'."  Examples  of  vessels 
exempt  from  this  rule  because  of  the 
normal  operation  exemption  would  be  a 
cruise  ship  and  a  fishing  vessel,  both  of 
which  transport  waste  generated  bv  the 
crew  and  passengers  during  a  vovage. 
This  "normal  operation"  exemption  is 
set  forth  in  section  4101(3)(B)  of  SPA. 

If  normal  operational  waste  meeting 
the  definition  of  municipal  or 
commercial  waste  is  transferred  from 
the  generating  vessel  to  another  vessel 
contracted  to  transport  waste,  the  vessel 
receiving  the  municipal  or  commercial 
waste  is  subject  to  the  requirements  of 
SPA  as  a  vessel  and  receiving  facility 
and  must  comply  with  requirements 
under  these  regulations  when  finalized. 
The  waste  generating  vessel  is  not 
regulated  under  SPA.  This  clarification 
allows  vessels,  such  as  cruise  ships  ami 
fishing  vessels,  to  offload  their  normal 
operational  waste  without  being  subject 
to  SPA  requirements. 

Waste  Sources 

SPA  section  4103(a)(1)  requires 
owners  or  operators  of  waste  sources  to 
take  all  reasonable  steps  to  assure  that 
all  municipal  or  commercial  waste  is 
loaded  onto  a  vessel  in  a  manner  that 
assures  that  waste  deposited  into  coastal 
waters  is  minimized.  There  are  a  variety 
of  entities  that  handle  municipal  or 
commercial  waste  that  are  considered 
waste  sources  for  purposes  of  these 
regulations.  These  include  trucks, 
certain  vessels,  waste  transfer  stations, 
and  island  docks  or  piers.  The  following 
provides  some  examples  of  how  and 
when  this  regulation  applies  to  some  of 
these  waste  sources.  Offshore  oil  and 
gas  exploration  platforms  will  not  be 
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considered  waste  sources  under  SPA, 
for  the  reasons  set  forth  below. 

A  truck  transporting  municipal  or 
commercial  waste  will  be  considered  a 
waste  source  (i.e.,  rolling  stock  or  motor 
vehicle)  if  it  directly  loads  its  waste 
onto  a  vessel.  If  a  truck  will  be 
transferring  municipal  or  commercial 
waste  to  a  vessel  by  means  of  a  waste 
transfer  station,  EPA  is  proposing  in 
§  237.2(b)(4)  that  the  truck  not  be 
considered  a  waste  source,  and  therefore 
not  be  subject  to  the  requirements  of 
these  regulations  on  its  own.  Instead, 
the  waste  transfer  station  would  be 
considered  the  waste  source  responsible 
for  ensuring  that  the  waste  transfer 
meets  the  waste  handling  standards  for 
these  regulations.  Section  237.4(e)(l)(ii) 
should  be  interpreted  to  require  the 
owner  or  operator  of  a  waste  source  to 
incorporate  guidelines  in  the  Operation 
and  Maintenance  manual  that  accounts 
for  the  truck  or  vessel  transfer.  The 
waste  transfer  station  more  typically 
will  have  the  necessary  equipment  and 
personnel  to  comply  with  these 
regulations.  Rolling  stock  and  motor 
vehicles  typically  are  not  equipped  with 
contaiiunent  or  diversionary  structures 
e.g.  dip  nets,  oily  water  separators  etc., 
and  will  not,  in  most  cases,  be  able  to 
comply  with  requirements  being 
proposed  in  §  237.4. 

In  the  situation  where  waste  is 
transferred  from  an  offshore  oil  and  gas 
development  and  production  facility, 
the  oil  and  gas  facility  is  not  a  waste 
source  for  purposes  of  these  regulations. 
That  transfer  is  governed  by  the  Clean 
Water  Act  (National  Pollution  Discharge 
Elimination  System),  which  regulates, 
among  other  things,  the  discharge  of 
pollutants  from  point  sources,  including 
offshore  oil  and  gas  development  and 
production  facilities,  and  the  Marine 
Plastic  Pollution  Research  and  Control 
Act  (MPPRCA)  which  governs  the 
regulation  of  garbage  generated  by  ships. 
Under  the  Clean  Water  Act,  EPA  has 
promulgated  effluent  limitation 
guidelines  and  new  source  performance 
standards  for  the  offshore  oil  and  gas 
industry  (58  PR  12453.  March  4,  1993). 
Coverage  of  these  offshore  oil  and  gas 
development  and  production  facilities 
under  SPA  would  be  duplicative  and 
unnecessary. 

Definitions 

Section  237.3  lays  out  definitions  to 
be  used  to  interpret  and  implement 
these  regulations.  Some  of  the 
definitions  are  the  same  as  the 
definitions  in  SPA.  Others  are 
clarifications  or  additions  to  those 
definitions.  Unless  otherwise  noted^ 
those  terms  are  consistent  with  USCG 
definitions  under  33  CFR  part  151.  The 


definitions  proposed  today  that  are 
different  or  in  addition  to  those  in  SPA 
include  definitions  for  the  terms  waste 
source,  receiving  facility,  operator, 
owner,  SPA,  waste  deposit,  and  waste 
transfer  station. 

EPA  proposes  to  include  within  the 
coverage  of  this  regulation  a  typical 
waste  transfer  from  vessel  to  vessel 
(with  exceptions  noted  in  the  discussion 
of  vessels  excluded  under  the 
applicability  section)  by  including  the 
term  "vessel"  in  the  definition  of  waste 
source  and  the  definition  of  receiving 
facility.  This  is  clearly  within  the  intent 
of  the  statute.  Vessels  which  transfer 
municipal  or  commercial  waste  to  other 
vessels,  unless  excluded  as  described 
above,  will  be  required  to  comply  with 
these  regulations  as  a  waste  source  or 
receiving  facility  (depending  on 
whether  the  transfer  is  loading  onto  or 
ofiloading  from  the  vessel)  and  to  clean 
up  waste  deposited  into  U.S.  coastal 
waters  as  a  result  of  inadequate  waste 
transport  or  transfer  practices. 

The  definition  of  "vessel"  includes 
non  self-propelled  vessels  and  the 
attendant  towing  vessel.  This  is 
included  to  ensure  that  barges  tied  to  a 
towing  vessel  are  covered  by  these 
regulations.  They  would  be  considered 
one  vessel. 

The  definition  of  "waste  source" 
includes  any  rolling  stock  or  motor 
vehicles  from  which  waste  is  directly 
loaded  onto  vessels.  As  explained  infra, 
once  rolling  stock  (e.g.,  a  garbage  truck) 
enters  a  waste  transfer  station,  the 
transfer  station,  and  not  the  rolling  stock 
would  be  the  sole  waste  source 
responsible  for  all  appropriate  waste 
handling  practices  and  requirements 
imder  these  proposed  regulations. 

Note  that  the  definition  of  "municipal 
and  commercial  waste"  is  proposed  as 
defined  in  section  4103  of  SPA,  as 
"solid  waste"  and  includes  solid,  semi- 
solid, and  liquid  materials  (as  defined  in 
section  1004  of  the  Solid  Waste  Disposal 
Act.  42  U.S.C.  6903),  wdth  exceptions  as 
defined  in  Section  4101(3)  of  SPA.  It 
also  includes  waste  drilling  fluids  and 
drill  cuttings. 

Specific  Waste  Handling  Practices  for 
Waste  Sources  and  Receiving  Facilities 
During  Loading  and  Offloading 

Proposed  §  237.4  would  require  the 
owTier  or  operator  of  a  waste  source  or 
receiving  facility  to:  (1)  Meet  standards 
related  to  loading  and  offloading 
municipal  or  commercial  waste  to 
assure  that  any  deposit  of  waste  in 
coastal  waters  is  minimized;  (2)  provide 
methods  and  procedures  to  promptly 
clean  up  waste  deposited  in  coastal 
waters;  (3)  have  fixed  lighting;  (4) 
develop,  adopt,  and  submit,  as 


appropriate,  an  Operation  and 
Maintenance  manual;  and  (5)  maintain 
records  of  waste  deposited  in  coastal 
waters.  EPA  considered  other 
alternatives  to  the  regulations  proposed 
today,  such  as  identifying  specific 
methods  and  tools  for  clean  up  required 
by  the  regulations  instead  of  generic 
waste  handling  practice  standards. 
Rather  than  require  the  use  of  specific 
methods  or  tools,  EPA  believes  that  the 
generic  waste  handling  practices 
contained  in  the  proposed  regulations»if 
promulgated  in  final  form,  will  be 
sufficient  to  eliminate  the  waste 
problems  resulting  from  inadequate 
municipal  and  commercial  waste 
handling  activities  in  coastal  waters 
while  preserving  necessary  flexibility  on 
how  to  best  achieve  that  result. 

Among  the  proposed  waste  handling 
practices  for  waste  sources  and 
receiving  facilities  are  requirements  for 
containment  or  diversionary  structures. 
EPA  believes  this  equipment,  e.g., 
booms,  dip  nets,  and  oily  water 
separating  equipment,  is  necessary  to 
control  or  contain  the  waste  that  is 
deposited  in  coastal  waters.  In  addition, 
EPA  proposes  that  waste  sources  and 
receiving  facilities  must  have  fi.xed 
lighting  when  conducting  loading  and 
offloading  operations  between  sunset 
and  sunrise.  Such  lighting  is  necessary  " 
to  provide  waste  handling  personnel 
with  the  visual  ability  to  control  and 
contain  waste  transfers  with  a  minimum 
of  improper  disposal  into  coastal  waters. 

The  proposal  also  contains 
requirements  for  owmer  or  operators  of 
waste  sources  and  receiving  facilities  to 
clean  up  all  municipal  or  commercial 
waste  that  may  have  been  deposited  into 
coastal  waters  during  loading  or 
offloading.  EPA  is  proposing  that  such 
clean  up  must  occur  before  the  first  high 
tide  after  the  disposal  occurs.  EPA 
believes  that  requiring  this  time  frame 
for  the  clean  up  is  appropriate  because 
otherwise  the  waste  would  disperse  at 
high  tide  beyond  the  waste  source  or 
receiving  facilities'  ability  to  contain  or 
control  the  waste.  Among  the  cleanup 
methods  set  forth  in  the  proposed  rule 
are  sweeper  boats,  manned  boats  with 
nets,  booms  or  other  equipment,  and/ or 
shoreline  cleanup  personnel.  The 
proposed  rule  would  require  that 
cleanup  resources  be  in  continuous 
operation  or  on  standby  for  loading  and 
offloading  operations  which  take  place 
during  an  ebb  tide.  EPA  believes  that 
this  requirement  will  ensure  that  waste 
that  is  deposited  into  coastal  waters  is 
contained  or  controlled  before  it  has  the 
chance  to  disperse  with  an  ebb  tide. 

The  proposal  also  would  require 
waste  sources  and  receiving  facilities  to 
have  a  placard  located  at  the  facility 


which  is  readily  visible  to  persons 
involved  in  waste  handling  practices. 
Such  placard  would  need  to  display  the 
name  and  telephone  number  of  the 
individual  responsible  for  notifying  the 
USCG  National  Response  Center  (NRC) 
at  1-800-424-8802  in  the  event  of  a 
deposit  of  waste  into  coastal  waters  that 
is  not  cleaned  up. 

SPA  section  4103(b)(2)  provides  that 
the  Administrator  may  require 
responsible  parties  to  submit  Operation 
and  Maintenance  manuals,  as 
appropriate.  EPA  proposes  to  require 
that  all  waste  sources  and  receiving 
facilities  covered  under  SPA  (with  the 
exceptions  noted  in  §  237.2).  develop 
and  adopt  these  manuals  and  that  each 
of  the  waste  sources  and  receiving 
facilities  submit  to  the  EPA  a  letter 
certifying  that  the  manual  was 
developed  in  accordance  with  the 
guideliii'^s  provided.  The  Operation  and 
Maintenance  manual  shall  then  be 
submitted  to  the  Administrator  only 
upon  request,  and.  if  requested,  within 
two  weeks  of  the  request  by  the 
Administrator  for  the  manual. 

Alternatives,  such  as  requiring  the 
submission  of  operation  and 
maintenance  manuals  by  a  subset  of  the 
regulated  community,  or  "as 
appropriate."  depending  on  the 
circumstances,  would  be  difficult  to 
implement  and  more  likely  an  obstacle 
to  meeting  the  intent  of  SPA.  The 
development  of  operation  and 
maintenance  manuals  by  all  of  the 
regulated  community  will  ensure  that 
owners  and  operators  are  aware  of  waste 
handling  procedures,  including  who 
shall  be  responsible  for  the  cleanup  of 
waste  deposits,  notification  and 
reporting  requirements,  and  equipment 
needed  to  coiitain  and.or  clean  up  a 
waste  deposit.  Submission  of  manuals 
upon  request  will  help  assure  that  there 
is  a  minimum  standard  of  waste 
handling  practices  for  the  regulated 
community.  To  facilitate 
implementation  of  this  requirement, 
EPA  is  proposing  as  an  appendix  to  this 
regulation  information  on  developing  an 
operation  and  maintenance  manual.  The 
proposal  leaves  the  content  of  the 
manual  flexible — each  responsible  party 
will  develop  its  own  procedures  and 
document  these  procedures  in  the 
manual,  following  the  general  guidance 
in  the  appendix.  EPA  encourages  those 
that  have  already  developed  operation 
and  maintenance  manuals  consistent 
with  the  gtiidelines  prescribed  in 
Appendix  A  to  use  these  manuals. 
Those  that  have  not  yet  developed  a 
relevant  operation  and  maintenance 
manual  are  encouraged  to  use  the 
guidelines  provided  in  Appendix  A  to 
develop  a  manual. 


Under  this  proposal,  the 
Administrator  or  the  Secretary  may 
review  these  manuals  and  either  accept 
the  manual  or  reject  the  manual  with 
comment  if  the  manual  fails  to  provide 
the  necessary  information  prescribed  in 
the  regulations.  Operations  may 
continue  during  this  review  process. 
Failure  to  develop  an  operation  and 
maintenance  manual,  or  to  follow  the 
procediires  adopted  in  the  facility's 
manual,  would  be  a  violation  of  these 
regulations. 

The  Operation  and  Maintenance 
manual  must  include  procedures  for 
notifying  the  USCG  in  the  event  of  a 
deposit  of  regulated  waste  into  coastal 
waters  that  is  beyond  the  capacity  of  the 
ovvTier  or  operator  to  clean  up.  In 
addition,  it  must  identify  an  individual 
responsible  for  such  notification.  This 
individual  must  be  designated  by  the 
owner  or  operator  of  the  waste  soimie  or 
receiving  facility.  The  identification  of 
this  person  and  his  or  her 
responsibilities  shall  provide  a  process 
for  reporting  and  requesting  assistance 
in  the  case  of  a  deposit  beyond  the 
capacity  of  the  waste  source,  vessel  or 
receiving  facility  to  contain  and  clean 
up  after  implementing  clean  up 
procedures  ouUined  in  the  operation 
and  maintenance  manual.  The 
responsible  individual  must  be  a 
supervisory  employee  responsible  for 
waste  handling  activities  or  an  officer  of 
the  company  owning  or  operating  the 
waste  source,  vessel  or  receiving 
facility,  who  is  responsible  for  some 
aspect  of  waste  handling  activities  (e.g. 
vice  president  in  charge  of  operations). 
Therefore,  the  responsible  individual 
can  be  an  owner  or  operator  of  the 
company.  When  a  municipal  or 
commercial  waste  deposit  is  beyond  the 
capacity  of  the  regulated  entity  to  clean 
up  after  implementing  the  clean  up 
procedures  outlined  in  the  Operation 
and  Maintenance  manual,  the 
responsible  individual  is  accountable 
for  notifying  the  USCG  NRC  in  the  case 
of  a  deposit  of  waste  into  coastal  waters. 

The  regulations  would  require  thai 
the  Operation  and  Maintenance  manual 
be  accessible  to  all  employees  involved 
in  waste  handling  activities.  In  addition 
to  the  notification  requirements,  any 
person  witnessing  a  deposit  of 
municipal  or  commercial  waste  into 
coastal  waters  is  encouraged  to  contact 
the  USCG  NRC  when  it  is  suspected  that 
there  is  a  violation  of  these  regulations. 
Owners  and  operators  are  encouraged  to 
put  this  USCG  NRC  number  on  the 
placard. 


Specific  Waste  Handling  Practices  for 
Vessels  During  Transport 

Proposed  §  237.5  provides  a  standard 
for  waste  handling  practices  for  vessels 
during  transport  of  municipal  or 
commercial  waste  in  coastal  waters. 
This  standard  requires  that  the  owner  or 
operator  ensure  that  the  deposit  of  waste 
into  coastal  waters  from  a  vessel  is 
minimized.  For  example,  open  hopper 
barges  transporting  municipal  solid 
waste  could  comply  by  covering  the 
entire  open  area  of  the  hopper  barge 
with  a  net  suitable  for  minimizing  waste 
deposits  into  coastal  waters  during 
transport.  In  addition  to  meeting  this 
standard,  all  vessels  requiring  a  SPA 
permit  will  be  required  to  submit  an 
Operation  and  Maintenance  manual  to 
the  appropriate  USCG  office  with  their 
permit  application.  The  permittee  or 
applicant  should  call  the  USCG  NRC  to 
obtain  the  address  of  the  appropriate 
USCG  office  for  the  area  in  which  the 
vessel  will  operate.  The  owners  or 
operators  of  vessels  which  have  already 
obtained  a  conditional  permit  under  the 
USCG  interim  permitting  rule  (33  CFR 
Part  151)  would  be  required  to  submit 
an  Operation  and  Maintenance  manual 
within  180  days  of  the  effective  date  of 
die  rule.  Owners  and  operators  of 
vessels  not  yet  permitted  would  need  to 
submit  an  Operation  and  Maintenance 
manual  at  the  time  they  submit  a  permit 
application  to  the  USCG. 

Operation  and  Maintenance  manual 
requirements  for  vessels  are  similar  to 
those  proposed  for  waste  sources  and 
receiving  facilities  discussed  above. 
EPA  considered  requiring  vessel  owners 
and  operators  to  submit  to  the  USCG  a 
letter  certifying  the  development  of  the 
Operation  and  Maintenance  manual 
rather  than  the  manual  itself;  however.  - 
EPA  decided  that  because  vessels  are 
required  to  submit  an  application  for  a 
permit  it  is  logical  to  include  a  copv  of 
their  manual.  Submission  of  the  manual 
with  the  permit  application  ensures  that 
the  permit  applicant  has  ftilly 
considered  these  waste  handhng 
practices,  cleanup  measures,  record 
keeping,  and  reporting  requirements 
and  has  documented  them  accordinglv. 
Guidance  for  development  of  a  vessel 
Operation  and  Maintenance  manual  is 
foimd  in  Appendix  .'\  of  this  proposal. 
Failure  to  develop  an  Operation  and 
Maintenance  manual  is  a  violation  of 
SPA  and  these  regulations. 

EPA  is  proposing  that  the  owner  or 
operator  of  a  vessel  subject  to  this 
regulation  must  secure  the  waste  to 
ensure  that  deposit  in  coastal  waters  is 
minimized.  In  particular,  vessels  must 
not  be  loaded  in  excess  of  their  design 
capacity  or  in  a  manner  inconsistent 
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with  the  vessel's  Operation  and 
Maintenance  manual.  Loading  of  a 
vessel  in  excess  of  its  capacity  would 
clearly  pose  risks  of  waste  deposition  in 
coastal  waters.  In  addition,  the  proposal 
contains  a  provision  which  would 
require  vessels  to  have  aind  use  a 
drainage  containment  system.  Such  a 
system  will  reduce  the  amount  of 
leachate  discharge  into  coastal  waters. 
EPA  is  also  proposing  that  all  ports  and 
valves  which  may  be  used  for  flushing 
or  discharging  waste  residue  from  the 
hull  or  tanks  must  be  labelled  and  valve 
seals  shall  be  placed  on  the  valves.  This 
requirement  would  ensure  that  waste 
handling  personnel  would  easily  be  able 
to  control  the  movement  of  leachate  and 
waste  on  the  vessel. 

The  Agency  is  proposing  that  owners 
or  operators  of  vessels  remove  all 
municipal  or  commercial  waste 
deposited  into  coastal  waters  during 
transport,  or,  when  appropriate,  during 
the  waste  transfer.  This  proposal  also 
would  require  the  vessels  to  have  the 
capability  on  board  to  clean  up  the 
waste  deposited  or  to  call  a  support  unit 
to  clean  up  the  waste  deposited.  In 
addition,  as  EPA  proposed  for  waste 
sources  and  receiving  facilities,  the 
proposal  would  require  vessels  to  have 
a  placard  located  on  board  which  is 
readily  visible  to  persons  involved  in 
waste  handling  practices.  The  placard 
would  have  to  display  the  name  and 
telephone  number  of  the  individual 
responsible  for  notifying  the  USCG  NRG 
of  a  deposit  of  waste  in  coastal  waters 
that  is  beyond  their  capacity  to  clean 
up. 

Finally,  the  proposal  would  require 
vessel  owners  or  operators  to  maintain 
records  of  municipal  or  commercial 
waste  deposited  in  coastal  waters.  The 
records  are  to  include  information  on 
the  date  and  time  of  day  the  deposit 
occurred;  the  type  of  waste  deposited; 
the  estimated  amount  and  type  of  waste 
recovered;  and  the  name  of  the  vessel 
from  which  the  deposit  occurred. 
Section  4103(b)(2)  authorizes  EPA  to 
include  record  keeping  requirements  in 
the  regulations,  and  the  Agency  believes 
that  such  requirements  are  reasonable, 
and  will  encourage  proper  handling  of 
waste  so  that  deposits  into  U.S.  coastal 
waters  do  not  occur.  Similar 
requirements  have  been  proposed  for 
the  owners  and  operators  of  waste 
sources  and  receiving  facilities. 

As  with  waste  handling  practices 
proposed  for  waste  sources  and 
receiving  facilities.  EPA  considered 
alternatives  to  regulating  these  vessels, 
such  as  specific  procedures  and 
equipment  required  on  board  a  vessel. 
Because  of  the  variability  in  nature  of 
municipal  and  commercial  waste 


transported,  in  addition  to  the  variety  of 
vessels,  waste  sources  and  receiving 
facilities  affected  by  this  rule,  EPA 
chose  to  propose  a  waste  handling 
practice  standard  alternative  today  that 
is  fle.xible  yet  sufficient  to  carry  out  the 
goals  of  the  statute. 

Tracking  System 

Section  4103(b)(3)  of  SPA  allows  for 
tracking  systems  to  be  required  if  the 
Administrator  determines  that  tracking 
systems  will  be  necessary  to  assure 
adequate  enforcement  of  the 
requirements  in  SPA  and  these 
regulations.  EPA,  in  consultation  with 
the  USCG,  conducted  a  study  on  the 
need  for  tracking  systems  for  vessels 
transporting  municipal  and  commercial 
waste.  The  results  of  this  study  are 
documented  in  a  Report  to  Congress 
submitted  by  EPA  in  August  of  1992, 
titled  "The  Need  for  Tracking  Systems 
on  Vessels  Transporting  Municipal  or 
Commercial  Wastes."  EPA  is  proposing 
to  follow  the  recommendation  outlined 
in  that  report  and  require  a  tracking 
system  in  the  future  only  if  deemed    - 
necessary  by  the  Administrator  (on  a 
case-by-case  basis). 

EPA  is  proposing  in  §  237.6  today  that 
a  tracking  system  may  be  required  for 
owners  and  operators  of  waste  sources, 
vessels,  and  receiving  facilities  which 
have  been  identified  as  persistent 
violators.  In  determining  whether  to 
require  a  tracking  system,  EPA  is 
proposing  that  the  Administrator 
consider  the  following  variables:  (1)  The 
owner's  and  operator's  history  of 
compliance  with  SPA;  (2)  the  owner's 
and  operator's  history  of  compliance 
with  other  environmental.statutes;  (3) 
the  characteristics  and  amounts  of  waste 
transported;  and  (4)  the  feasibility  of 
installing  a  specific  kind  of  tracking: 
system. 

A  tracking  system  can  be  used  to 
provide  a  manifest  of  waste  movement, 
track  the  waste  from  a  waste  sotrce  to 
the  offloading  facility,  or  serve  any 
purpose  deemed  appropriate  by  the 
Administrator  to  track  persistent 
violators. 

Enforcement 

Sections  4105  and  4108  of  SPA  give 
the  Secretarv'  of  Transportation  the 
authority  to  enforce  the  requirements  of 
SPA  and  assess  penalties.  The  Secretary 
has  delegated  this  authority  to  the 
USCG.  Under  SPA,  EPA  also  is  provided 
authority  under  sections  4105  and  4104 
to:  (1)  Conduct  investigations  of  an 
owner  or  operator  of  a  vessel  or  facility 
if  the  ov\Tier  or  operator  has  five  or  more 
separate  violations  during  a  si.x-month 
period;  and  (2)  request  that  the 
Secretary  of  Transportation  suspend  or 


revoke  a  permit  issued  to  a  vessel  for  a 
violation  of  SPA  or  regulations 
promulgated  under  SPA. 

SPA  section  4108  states  that  after 
notice  and  an  opportunity  for  a  hearing. 
a  person  found  by  the  Secretary  of 
Transportation  to  have  violated  the  SPA 
or  a  regulation  promulgated  under  it  for 
which  a  civil  penalty  is  provided  is 
liable  to  the  United  States  for  the  civil 
penalty  so  provided.  33  U.S.C.  section 
2608{a').  Section  4109  of  the  SPA 
establishes  that  a  person  who  violates 
SPA  requirements  is  liable  to  the  United 
States  government  for  a  civil  penalty  of 
not.more  than  $25,000.  33  U.S.C. 
Section  2609(a).  The  Act  specifies  that 
each  day  of  a  continuing  violation  is  a 
separate  violation.  Id. 

Proposed-§  237.7(a)  codifies  the  notice 
and  opportunity  for  a  hearing  provisions 
from  the  statutory  language  of  STA 
section  4108(a).  The  legislative  histon,- 
of  SPA  makes  it  clear  that  the 
assessment  of  civil  penalties  should  not 
require  an  "on  the  record"  hearing 
within  the  meaning  of  the 
Administrative  Procedure  Act.  H.  Conf 
Rep.  No.  100-1090,  at  46  (Oct.  18, 
1988).  As  noted  above,  the  USCG  has 
been  delegated  the  authority  to  enforce 
the  requirements  of  SPA,  and  the 
legislative  history  specifically  cites  the 
USCG  civil  penalty  procedural  rules 
under  33  CFR  1.07  as  providing  the 
appropriate  level  of  due  process,  notice, 
and  opportunity  to  be  heard,  /d.  Thus. 
§  237.7(a)  of  the  proposed  rule  specifies 
that  prior  to  issuing  a  SPA  civil  penalty- 
notice  and  an  opportunity  for  a  hearing 
will  be  conducted  in  accordance  with 
the  Coast  Guard's  civil  penalty 
procedures.  The  Coast  Guard  has 
indicated  to  EPA  its  intent  to  utilize  the 
procedures  in  33  CFR  1.07  for 
imposition  of  civil  penahies  under  SPA. 

Section  237.7(b)  provides  the  legal 
authority  for  the  imposition  of  a  civil 
penalty  for  any  violation  of  the 
substantive  provisions  of  part  237  by 
restating  the  statutory  penalty  level 
provided  in  section  4109(a)  of  SPA. 

With  regard  to  the  "person"  liable  for 
penalties,  section  4104(c)  broadly 
defines  the  term  "person"  to  mean  an 
"individual,  trust,  firm,  joint  stock 
company,  corporation  (including  a     - 
government  corporation),  partnership, 
association,  state,  muni.cipality, 
commission,  pblitical  subdivision  of  a 
State,  or  any  interstate  bodv"  33  U.S.C. 
2604(4).  Under  the  terms  of  §  237.3.  any 
of  such -"persons"  could  qualify  as  an 
owner  or  operator  of  a  regulated  entity, 
and  be  subject  to  the  assessment  of  civil 
penalties  by  the  Secretary-. 


EPA  Review  Procedures  and  Grounds 
for  Denial 

Section  4102(e)  provides  that  the 
Secretary,  after  consultation  with  the 
Administrator,  shall  issue  or  deny  a 
permit,  within  30  days  of  receiving  a 
complete  application.  EPA  and  the 
USCG  intend  to  establish  the  inter- 
agency permit  and  application  review 
procedures  in  a  Memorandum  of 
Understanding  (MOU).  These  inter- 
agency review  procedures  will  bt 
developed  jointly  with  the  USCG. 

III.  Compliance  With  Other  Acts  and 
Orders 

A.  Executive  Order  12866 

•     Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  The  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely  affect 
in  a  material  way.the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 

-  the  environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or    - 
communities; 

(2)  Create  a  serious  i^iconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impactof 
entitlement,  grants,  user  fees,- or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

It  has  been  determined  that  this  rulels  not 
a  "significant  regulatory  action"  under  the 
terms  of  ExecutiveOrder  12866  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  FlexibiHty 
Act  of  1980,  5  U.S.C.  601  et'seq.. 
whenever  an  agency  is  developing 
regulations,  it  must  prepare  and  make 
available  for  public  comment  the  impact 
of  the  regulations  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  smalLgovemmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Agency  has  prepared  a  Regulatory 
Impact  Analysis  (RIA).  This  RIA  shows 
that  the  estimated  first  year  cost  is 
approximately  $1,609,000  for  vessels, 
waste  sources,  and  receiving  facilities. 
Annual  costs  during  the  next  5  years  are 
estimated  at  $249,000  for  vessels,  waste 


sources,  and  receiving  facilities.  The 
average  first  year  costs  per  vessel  of 
$253-$l,413  are  not  considered 
"sigruficant.  The  average  first  year  costs 
for  waste  sources  and  receiving  facilities 
are  estimated  at  $126-$2.316.  The 
largest  share  of  compliance  costs, 
measured  as  first  year  costs,  will  be  for 
waste  transport  vessels,  primarily 
supply  boats  transporting  muds  and 
packaged  garbage  from  offshore  rigs. 
Based  on  EPA's  analysis  of  the  effected 
regulated  community,  I  certify  that  this 
proposed  rule  imposes  no  significant 
economic  impacts  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et.  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  #1700.91)  and  a  copy  may  be 
obtained  from  the  Information  Policy 
Branch;  EPA;  401  M  St.,  S.W.  (Mail 
Code  2136);  Washington,  DC  20460  or 
by  calling  (202)260-2740. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging  4 
hours  per  response  and  an  estimated 
annual  recordkeeping  burden  averaging 
25  hours  per  respondent.  These 
estimates  include  timei'or  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  infonnation. 

Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
.  collection  of  information,  including 
suggestions  for  reducing  this  burden 
should  be  sent  to  Chief.  Infonnation 
Policy  Branch,  EPA,  401  M  St.  S.W. 
(mail  code  2136),  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulator\'  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC -20503.  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  Rule  will 
respond  to  any  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  237 

Environmental  protection.  Coastal 
zone.  Marine  debris.  Municipal  and 
commercial  waste.  Penalties,  Reporting 
and  recordkeeping  requirements.  Solid 
waste.  Vessels,  Waste  handling 
practices.  Water  pollution  control. 


Dated:  August  19, 1994. 
Carol  M.  Browner, 

Administrator. 

40  CFR  part  237  is  proposed  to  be 
added  to  read  as  follows: 

PART  237— WASTE  HANDLING 
PRACTICES  FOR  VESSELS  AND 
WASTE  TRANSFER  STATIONS 

Sec. 

237.1  Purpose. 

237.2  Applicability. 

237.3  Definitions. 

237.4  Specific  waste  handling  practices  for 
waste  sources  and  receiving  facilities 
during  loading  and  offloading. 

237.5  Specific  waste  handling  practit  es  for 
ves.sels  during  transport. 

237.6  Tracking  system. 

237.7  Enforcement. 

Appendix  A  to  Part  237— Guidance  on 
Operation  and  Maintenance  Manuals 
for  Waste  Sources,  Vessels  and 
Receiving  Facilities 

Appendix  B  to  Part  237— EPA  Regional 
Contacts  for  SPA 
Authority:  33  U  S.C.  2602  et  seq. 

§237.1     Purpose. 

This  Part  237  establishes  regulatory 
requirements  in  response  to  the  Shore 
Protection  Act  of  1988  (33  U.S.C.  2601 
et.  seq.).  This  part  includes  provisions 
for: 

(a)  Waste  minimization.  Requirements 
under  the  Shore  Protection  Act.  title  IV 
of  Public  Law  100-688  (102  Sfat.  4154- 
4159),  for  vessels,  waste  sources,  and 
receiving  facilities  to  assure  that 
commercial  and/or  municipal  waste 
deposited  into  coastal  waters  during 
loading,  offloading  and  transport  is 
minimized; 

(b)  Operation  and  Maintenance 
Manual  development.  The  preparation. 
adoption,  and  as  appropriate, 
submission,  by  the  owner  or  operator  of 
a  waste  source,  vessel,  or  receiving 
facility,  of  an  Operation  and 
Maintenance  manual  identifying 
procedures  to  be  used  to  prevent,  report, 
and  clean  up  any  deposit  of  municipal 
of  commercial  waste  into  coastal  uafers. 
including  record  keeping  requirements; 
and 

(c)  Tracking  system  installation. 
Tracking  systems  where  and  when  the 
Administrator  determines  they  are 
necessary  to  assure  adequate 
compliance  with  laws  regarding  the 
deposit  of  municipal  or  commercial 
waste  into  coastal  waters. 

§237.2    Applicability. 

(a)  Inclusion.  Except  as  provide<J  in 
paragraph  (h]  of  this  section,  this  part 
applies  to  each  owner  or  operator  ot: 

(1)  A  vessel  transporting  municip.il  or 
commercial  waste  in  coastal  waters: 
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(2)  A  waste  source  as  defined  in 
§237.3(1):  or 

(3)  A  receiving  facility  as  defined  in 
§  237.3(g). 

(b)  Exclusion.  This  part  does  not 
apply  to: 

(1)  The  owner  or  operator  of  a  public 
vessel  as  defined  in  §  Z37.3({):. 

(2)  Vesseils  transporting  municipal  or 
commercial  waste  incidental  to  their 
predominant  business  or  purpose; 

(3)  Vessels  transporting  mimicipal  or 
commercial  waste  generated  during 
normal  operations: 

(4)  Rolling  stock  or  motor  vehicles 
which  transfer  municipal  or  commercial 
waste  to  a  vessel  within  a  waste  transfer 
station:  imd 

(5)  Offshore  oil  and  gas  development 
and  production  facilities. 

(c)  Compatibility.  The  requirements  of 
the  Shore  Protection  Act  (SPA)  and  this 
part,  apply  in  addition  to,  and  not  in 
lieu  of,  all  applicable  requirements 
under  any  other  statutes. 

§237.3    Definttions. 

The  definitions  set  forth  in  section 
4101  of  SPA  apply  to  this  part,  except 
if  they  have  been  modified  in  this 
section. 

(a)  Administrator.  Adniinistrator 
means  the  Administrator  of  the 
Environmental  Protection  Agency  or 
person  designated  by  the  Administrator. 

(b)  Coastal  waters.  Coastal  waters 
means — 

(1)  The  territorial  seas  of  the  United 
States; 

(2)  The  Great  Lakes  and  their 
connecting  waters; 

(3)  The  marine  and  estuarine  waters 
of  the  United  States  up  to  the  head  of 
tidal  influence;  and 

(4)  The  Exclusive  Economic  Zone  as 
established  by  Presidential 
Proclamation  5030,  dated  March  10, 
1983  (3  CFR.  1983  Comp..  p.  22). 

Note:  Under  this  proclamation.  tl.« 
Exclusive  Economic  Zone  extends  from  the 
baseliue  of  the  territorial  sea  of  the  United 
States  seaward  200  nautical  miies 

(c)  Municipal  or  commercial  waste. 
Municipal  or  commercial  waste  means 
solid  waste  (as  defined  in  section  1004 
of  tfre  Soiid  Waste  Disposal  Act  (42 
U.S.C.  6903))  except— 

(1)  Solid -waste  identifjed  or  Hsted 
under  section  3001  of  the  Solid  Waste 
Disposal  Act  (42  U.S.C.  6921); 

(2)  Waste  generated  by  thevnssel 
during  normal  operations; 

(3)  Debris  solely  from  construction 
activities; 

(4)  Sewage  sludge  subject  to 
regulation  under  title  I  of  the  Marine 
Protection.  Research  and  Sanctuaries 
Act  of  1972  (33  U.S.C.  1401  et  seq.];  and 


(&)  Dredged  or  fill  material  subject  to 
regulation  under  title  I  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972;(33  U.S.C.  1401  et  Beq:\,  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1251  et  seq.\,  or  the  Rivers  and 
Harbors  Appropriation  Act  of  1899  (33 
U.S.C.  401  et  Bpq.). 

(d)  Operator  Operator  means  any 
person  responsible  for  the  overall 
operation  of  a  vessel,  waste  source,  or 
receiving  facitity  that  handles  municipal 
or  commercial  waste. 

(e)  Owner.  Ovx'ner  means  any  person 
who  owns  a  vessel,  waste  source,  or 
receiving  facility,  or  part  of  a  vessel, 
waste  source  or  receiving  facility,  that 
handles  municipal  or  commercial  waste. 

(f)  Public  vessel.  Public  vessel  means 
a  vessel  that — 

(1)  Is  owned  or  demise  chartered,  and 
operated  by  the  United  States 
Government  or  a  government  of  a 
foreign  country;  and 

(2)  Is  not  engaged  in  commercial 
service. 

(g)  Receiving  facility:  Receiving 
facilit)'  means  a  facility,  vessel  or 
operation  which  receives  municipal  or 
commercial  waste  unloaded  from  a 
vessel  in  coastal  waters. 

j(b)  Secretan'.  Secretary  moans  the 
Secretar\'  of  Transportation. 

(i)  SPA  SPA  means  the  Shore 
Protection  Act.  Title  IV  of  Public  law 
100-688,  section  4101  et  seq.:  33  USC 
2600  et  seq. 

(j)  Vessel.  Vessel  means  everj' 
description  of  watercraft  or  other 
artificial  contrivance  used,  or  capable  of 
being  used,  as  a  means  of  tran.sportation 
on  water.  It  includes,  in  the  case  of  a 
non-self-propelled  vessel,  both  the  non- 
self-propelled  vessel  and  the  towing 
vessel. 

(k)  Waste  deposit.  Waste  deposit 
means  any  municipal  or  commercial 
waste  originating  from  a  waste  source, 
receinng  facility,  or  vessel  that  is 
placed,  discharged,  spilled,  dropped,  or 
leaked,  into  coastal  waters. 

(i)  Waste  source.  Waste  source  means 
a  vessel,  or  a  facilitj-  from  which 
municipal  or  commercial  waste  is   - 
loaded  onto  a  vessel  in  coastal  waters, 
including  any  rolling  stock  or  motor 
vehicles  from  which  that  waste  is 
directly  loaded. 

(m)  Waste  transfer  station.  Waste 
transfer  station  means  a  waste  source  or 
receiving  facility  as  defined  in  §  237.3(g) 
and  (1),  operated  primarily  for  the 
purpose  of  loading  or  unloading 
mimicipal  or  commercial  waste  from  a 
land-based  source  to  a  vessel  or  from  a 
vessel  to  n  landbased  receiving  facility. 


§237.4    Specific  waste  tiandlrng  practices 
for  waste  sources  and  receiving  laciHtles 
during  loading  and  offloading. 

(a)  Waste  handling  practice 
standarxls.  (1)  The  owner  or  operator  of 
a  waste  source  or  re^jeiving  facility  shall 
load  and  offload  muoicipal  and 
commefccial  waste  lo  assiu-e  that  any 
deposit  of  waste  into  coastal  waters  is 
minimized.  Waste  sources  and  receiving 
facilities  shall  en\ploy  containment  or 
diversionary  structures  and  appropriate 
equipment  (such  as  dip  nets  and  oily 
water  separating  equipment). 

(2)  The  methods  adopted  by  the 
ouTier  or  operator  to  meet  these  waste 
handling  practice  standards  shall  hv 
identified  in  the  Operation  and 
Maintenance  manual. 

(b)  Fixed  lighting.  The  owner  or 
operator  of  a  waste  soiwce  or  receiving 
facility  shall  use  fixed  lighting  when 
conducting  loading  and  offloading 
operations  between  sunset  and  sunrise 
that  adequately  illuminates  the  loading 
and  offloading  point  and  the  _ 
surrounding  area. 

(c)  Waste  deposit  cleanup.  The  owner 
or  operator  of  a  waste  source  or 
receiving  facility  shall  remove  all 
municipal  or  commercial  waste  that 
may  have  been  deposited  into  coastal 
waters  from  waste  loading,  or  unloading 
operations  of  a  waste  source  or  receiving 
facility.  Such  removal  shall  be 
completed  prior  to  the  first  high  tide 
following  the  completion  of  any  loading 
or  offloading  operation  in  which  the 
deposit  occurs  and  before  the  waste 
disperses  beyond  containment  ability. 
The  methods  for  cleanup  of  the  waste 
shall  be  identified  in  the  waste  source 
and  receiving  facility's  Operation  and 
Maintenance  manuail. 

(1)  The  methods  nsed  may  include 
sweeper  boats  to  sweep  up  solid  wastes 
deposited,  manned  boats  with  nets  to 
remove  waste,  booms  or  other 
equipment  to  recover  waste  deposited 
near  shore,  and/or  shoreline  cloaiKip 
crews,  as  long  as  they  meet  the 
requirements  of  §  237.4(a)(1). 

(2)  Cleanup  resources  shall  be  m 
continuous  operation  or  on  standbj'  at 
the  waste  source  and  receiving  facility 
for  loading  and  offloading  operations 
which  take  place  during  an  ebb  tide. 

(3)  The  owner  or  operator  of  the  waste 
source  or  receiving  facility  shall  have  a 
placard  located  at  the  faciUty  where  it 
will  be  readily  visible  to  persons 
involved  in  waste  handling  indicating 
the  individual  responsible  for  notifying 
the  United  States  Coast  Guard  (USCG) 
National  Response  Center  in  the  event 
of  a  deposit  of  waste  into  coastal  waters 
that  is  not  completely  cleaned  up. 

(i)  The  telephone  number  for  the 
individual  responsible  for  notification 


shall  be  visibly  and  legibly  displayed  on 
the  placard. 

(ii)  The  telephone  number  for  the 
individual  responsible  for  notification 
shall  be  designated  by  the  owner  or 
operator  of  the  waste  source  or  receiving 
facility. 

(iii)  The  individual  responsible  for 
notification  must  be  a  supervisory 
employee  responsible  for  waste 
handling  activities  or  an  officer  of  the 
company  ovraing  or  operating  the  waste 
source,  vessel  or  receiving  facility,  who 
is  responsible  for  some  aspect  of  waste 
handling  activities  (e.g.  vice  president 
in  charge  of  operations). 

(4)  If  the  owner  or  operator  is  unable 
to  meet  the  cleanup  requirements  of 
these  regulations  after  implementing 
cleanup  procedures  specified  in  the     - 
Operation  and  Maintenance  manual,  the 
responsible  individual  shall  notify  the 
appropriate  USCG  office.  The  USCG 
shall  be  notified  prior  to  the  first  high 
tide  following  the  completion  of  any 
loading  or  unloading  operation  in  which 
the  deposit  occurs,  and  before  the  waste 
disperses  beyond  containment  ability. 
Such  verbal  notification  shall  be 
followed  by  vmtten  notification  to  the 
USCG  within  five  days. 

(d)  Waste  deposit  records.  ( 1]  The 
owner  or  operator  of  a  waste  source  or 
receiving  facility  shall  maintain  a  record 
of  municipal  or  commercial  waste 
deposited  by  the  waste  source  or 
receiving  facility  into  coastal  waters. 
These  records  shall  include: 

(i)  Date  of  deposit  of  municipal  or 
commercial  waste  into  coastal  waters; 

(ii)  Time  of  day  the  municipal  or 
commercial  waste  was  deposited  into 
coastal  waters; 

(iii)  Estimated  amount  and  type  of 
waste  deposited  and  amount  and  type  of 
waste  recovered; 

(iv)  Estimated  amount  and  type  of 
waste  not  recovered; 

(v)  Name  of  the  vessel  being  loaded/ 
offloaded;  and 

(vi)  Name  of  the  waste  source  or 
receiving  facility. 

(2)  The  owmer  or  operator  shall  retain 
these  records  for  no  less  than  three  years 
and  must  submit  these  records  to  the 
Administrator  or  the  Secretary  within 
five  working  days  of  a  request  by  the 
Administrator  or  the  Secretary  for  these 
records. 

(3)  The  owner  or  operator  shall  keep 
a  record  of  its  compliance  with  the 
notification  required  by  §  237.4(c)(4). 

(e)  Operation  and  Maintenance 
Manual.  (1)  The  owner  or  operator  of 
each  existing  waste  source  and  receiving 
facility  shall  develop,  adopt,  and 
comply  with  an  Operation  and 
Mamtenance  manual  within  180  days 
after  [the  date  the  final  rule  becomes 


effective).  The  owner  or  operator  of  a 
new  waste  source  or  receiving  facility 
shall  develop,  adopt,  and  comply  with 
an  Operation  and  Maintenance  manual 
within  180  days  of  initiating  operations. 
The  manual  shall: 

(i)  Include  record  keeping  procedures; 

(ii)  Contain  a  description  of  the  basic 
operation  and  maintenance  standards 
adopted  by  the  waste  soiuce  or 
receiving  facility  to  implement  the 
requirements  of  §  237.4(a); 

(iii)  Identify  and  provide  telephone 
numbers  for  the  individual  responsible 
for  notifying  the  USCG  National 
Response  Center,  and  the  EPA  Regional 
Office  contact  for  the  EPA  region  in 
whi(A  the  waste  source  or  receiving 
facility  operates  (see  Appendix  B  of  this 
part); 

(iv)  Provide  a  description  of  the 
procedures  the  owner  or  operator  will 
use  to  clean  up  any  deposit  of 
municipal  and  commercial  waste 
consistent  with  §  237.4(c);  and 

(v)  Comply  with  the  format  and 
guidelines  established  in  Appendix  A 
for  waste  sources  and  feceiving 
facilities. 

(2)  Submission  of  a  letter  of 
certification. 

(i)  Each  waste  source  and  receiving 
facility  shall  submit  a  letter  within  180 
days  after  [the  effective  date  of  the  final 
rule]  certifying  that  the  Operation  and 
Maintenance  manual  has  been 
developed  as  required  by  this 
regulation.  The  letter  of  certification 
shall  be  submitted  to  the  EPA  regional 
office  for  the  State  in  which  it  does 
business  (see  Appendix  B  of  this  part). 

(ii)  The  Operation  and  Maintenance 
manual  shall  be  submitted  to  EPA 
within  two  weeks  of  a  request  bv  EPA 
for  the  manual. 

(iii)  If  the  Administrator  determines 
that  the  manual  fails  to  meet  the 
requirements  of  this  part,  the 
Administrator  may  submit  a  notice  of 
disapproval  to  the  ownier  or  operator 
requiring  that  the  owner  or  operator 
make  changes  to  the  Operation  and 
Maintenance  manual. 

(iv)  The  owner  or  operator  of  a  waste 
source  or  receiving  facility  shall  make 
the  required  corrections  indicated  in 
any  notice  of  disapproval  it  receives 
from  EPA  and  resubmit  the  manual  to 
EPA  within  90  days  of  the  receipt  of 
notice  of  disapproval. 

(3)  The  Operation  and  Maintenance 
manual  shall  be  made  available  and 
accessible  to  all  employees  directly 
associated  with  municipal  or 
commercial  waste  transporting  or 
handling,  and  to  EPA  and  USCG 
representatives  upon  request. 


§  237.5    Specific  waste  handling  practices 
for  vessels  during  transport 

(a)  Waste  handling  practice 
standards.  (1)  The  owner  or  operator  of 
a  vessel  which  transports  municipal  or 
commercial  waste  must  secure  the  waste 
to  assure  that  any  deposit  of  waste  into 
coastal  waters  during  transport  is 
minimized.  At  a  minimum  the  owner  or 
operator  must  ensure  that: 

(i)  Waste  is  not  loaded  in  excess  of  the 
vessel;s  design  capacity  nor  in  a  manner 
inconsistent  with  the  instructions  in  the 
vessel's  adopted  Operational  and 
Maintenance  manual; 

(ii)  The  vc-ssel  transporting  solid 
waste  has  and  uses  a  drainage 
containment  system  for  collection  of 
leaching  liquids;  and 

(iii)  All  ports  and  valves  yvhich  may 
be  used  for  flushing  or  discharging 
waste  or  waste  residue  from  the  hull  or 
tanks  are  labelled  and  valve  seals  are 
placed  on  the  valves. 

(2)  The  methods  adopted  by  the 
owner  or  operator  to  meet  the  waste 
handling  practice  standards  shall  l>e 
identified  in  the  Operation  and 
Maintenance  manual. 

(b)  Waste  deposit  clean  up.  The  owner 
or  operator  of  a  vessel  shall: 

(1)  Remove  all  municipal  or 
commercial  waste  that  may  have  boon 
deposited  into  coastal  waters  during 
transport  on  the  vessel.  When  a  vessel 
is  also  a  waste  source  or  receiving 
facility,  it  shall  be  responsible  for  the 
clean  up  of  any  waste  deposited  during 
the  loading  or  offloading  activities.  The 
methods  for  clean  up  of  the  waste  .shall 
be  identified  in  the  vessel's  Operation 
and  Maintenance  manual. 

(2)  Provide  the  capability  on  board  the 
vessel  to  clean  up  the  deposit  or  to  rail 

a  support  unit  to  clean  up  the  deposit. 

(3)  Have  a  placard  located  on  the 
vessel  where  it  will  be  readily  visible  to 
persons  involved  in  waste  handling 
indicating  the  individual  responsible  for 
notify-ing  the  USCG  NRC  in  the  event  of 
a  deposit  of  waste  into  coastal  wato.-s 
that  is  not  completely  cleaned  up. 

(i)  The  telephone  numbers  for  the 
individual  responsible  for  notification 
and  the  USCG  NRC  shall  be  visibly  and 
legibly  displayed  on  the  placard. 

(ii)  The  individual  responsible  fur 
notification  shall  be  designated  by  the 
owner  or  operator  of  the  vessel. 

(iii)  The  individual  responsiblo  for 
notification  must  be  a  supervisor) 
employee  responsible  for  waste 
transport  activities  or  an  officer  of  tho 
company  owning  or  operating  the  vossel 
who  is  responsible  for  some  aspect  (»f 
waste  transport  requirements  (eg  \  ii:e 
president  in  charge  of  vessel 
operations). 
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(4'J  If  the  owner  or  operator  is  unable 
to  meet  the  requirements  of  this  part 
after  implementing  clean  up  procedures 
specified  in  the  Operation  and 
Maintenance  manual,  the  responsible 
individual  shall  notify  the  USCG  NRC. 
The  USCG  NRC  shall  be  notified  prior 
to  the  first  high  tide  following  the 
completion  of  any  loading  or  unloading 
operation  in  which  the  deposit  occurs, 
or,  when  in  transport,  liefore  the  -waste 
disperses  beyond  containment  ability. 
Such  verbal  notification  shall  be 
followed  by  written  notification  to  the 
USCG  within  five  days. 

(c)  Waste  deposit  records.  (1)  The 
owner  or  operator  of  a  vessel  shall 
maintain  a  record  of  all  municipal  or 
commercial  waste  deposited  by  the 
vessel  into  coastal  waters.  These  records 
must  include  the  following  information: 

(i)  Date  of  deposit  oT  munirjpal  or 
commercial  waste  into  coastal  waters; 

(ii)  Time  of  day  the  municipal  or 
commercial  waste  was  deposited  into 
coastal  waters; 

(iii)  Estimated  anvount  and  npe  of 
waste  deposited  and  amount  recovered; 

(iv)  Estimated  amoimt  and  ty'pe  of 
waste  not  recovered;  and; 

(y)  Name  of  tiie  vessel. 

(2)  The  owner  or  operator  shall  retain 
these  records  for  no  less  than  three  years 
and  must  submit  these  records  to  the 
Administrator  or  the  Secretary  upon 
their  request  within  five  working  days 
of  the  request  for  the  records. 

(3)  The  owner  or  operator  shall  keep 
a  record  of  its  compliance  with  the 
clean-up  notification  as  required  by 

§  237.5(b)(4). 

(d)  Operation  and  Maintenance 
Manual.  (1)  The  owner  or  operator  of 
each  existing  vessel  shall  develop,  adopt 
and  comply  with  an  Operation  and 
Maintenance  manual  within  180  days 
after  (the  effective  date  of  the  final  rule]. 
New  permit  applicants  shall  submit  the 
manual  with  their  SPA  permit 
application.  The  manual  shall: 

(i)  Include  record  keeping  procedures; 

(ii)  Contain  a  description  of  the  basic 
operation  and  maintenance  standards 
adopted  by  flie  ves.selto  impif^roent  the 
requirements  of  §  237.5(a): 
-     (iii)  Identify  and  provide  telephone 
numbers  for  the  individual  responsible 
for  notifying  the  USCG  and  the  USCG 
contact  far  &e  state  waters  in  which  the 
vessel  operates; 

(iv)  Provide  a  description  of  the 
procedures  the  owner  or  operator  will 
use  to  cleanup  any  deposit  of  municipal 
or  commercial  waste  consistent  with 
§  237.5(b);  and 

(v)  Comply  with  the  minimum 
requirements  established  in  Appendix  A 
of  this  part  for  vessels. 


(2)  Submission  of  the  Operation  and 
Mairrtenance  manual. 

(i)  Each  vessel  owner  or  operator  shall 
submit  the  vessel  Operation  and 
Maintenance  manual  to  the  USCG  as 
part  of  the  SPA  perrnit  application 
under  33  CFR  part  151  (Each  vessel 
o^^'ner  or  operator  that  has  obtained  a 
conditional  permit  under  33  CFR  part 
151  shall  submit  a  vessel  operation  and 
maintenance  manual  within  180  days 
after  [the  effective  date  of  the  final 
rulel). 

(ii)  If  the  Administrator  or  Secretary 
determines  that  the  manual  fails  to  meet 
the  requirements  of  this  Part,  the 
Administrator  or  Secretary  may  submit 
a  notice  of  disapproval  to  the  ovvTier  or 
operator  requiring  that  the  owner  or 
operator  make  changes  to  the  Operation 
and  Maintenance  manual. 

(iii)  The  owner  or  operator  of  the 
vessel  shall  make  the  required 
corrections  indicated  by  the 
Administrator  or  the  Secretary  in  any 
notice  of  disapproval  and  resubmit  the 
manual  to  the  Administrator  or 
Secretary,  as  appropriate,  within  90 
days  receipt  of  such  notice  of 
disapproval. 

(3)  The  Operation  and  Maintenance 
manual  shall  be  made  available  and 
accessible  to  all  employees  directly 
associated  with  municipal  or 
commercfal  waste  transport  or  handling, 
and  to  EPA  or  USCG  officials  upon 
request. 

§  227,6    Tracking  system. 

The  Administrator  may  require 
ownel^  and  operators  of  vessels,  waste 
soiux:es.  and/or  waste  facilities  to  install 
a  waste  traoking  system  to  track  vesseJ 
movement  of  waste  in  coastal  waters. 

(a)  In  determining  whether  to  require 
a  traoking  system  the  Administrator  will 
consider  the  following: 

(1)  The  owner  and  operator's  history 
.  of  compliance  with  SPA; 

(2)  The  owner  and  operator's  histon. 
of  compliance  with  other  statutes 
intended  to  prevent  deposit  of 
municipal  o-  commercial  waste  into 
coastal  waters; 

(3")  The  characteristics  and  amounts  of 
waste  transported  loaded,  or  off-loaded; 
and 

(4)  The  feasibility  of  installing  a 
specific  kind  of  tracking  system. 

(b)  A  tracking  system  shall  be 
implemented  or  installed  and  placed  iii 
operation  by  the  owner  or  operator  of  a 
vessel,  receiving  facility  or  waste  source 
within  18  months  of  the  receipt  of  a 
notice  from  the  Administrator  requiring 
such  system,  or  sooner  if  the 
Administrator,  so  directs. 


§  237.7    Enforcement 

(a)  Prior  to  imposing  a  civil  penalt\' 
for  any  violation  of  this  parrt,  notice  and 
opportunity  for  a  hearing  shall  be 
provided  in  accordance  with  33  CFR 
1.07  or  in  a  manner  consistent  with  the 
statutory  language  of  SPA  .section 
4108(a).' 

(b)  A  person  violating  any 
roquin!nium  of  this  part  is  liable  for  a 
civil  pt'ualTy  of  not  more  than  $25,000. 
Each  day  of  a  continuing  violation  i«;  a 
separate  violutinn. 

Appendix  A — Guidance  on  Operation  and 
Maintenance  Manuak  fur  Waste  Soun^^s, 
Ve<<.s<>.Ls  and  KfKKiving facilities 

This  apfwndix  provides  o  basic  struclurf 
for  the  development  of  operation  and 
main  ten  a  nee  manuals  for  the  regulated 
eatitit!s.  The  operation  and  nsaintenance 
manual  developed  hy  a  vessel  permitted 
under  the  Short  Protection  Act.  or  associated 
wasit  source  and  Teceii;"ing  facility'  should  l>e 
a  clear  statement  of:  (1 )  operatioivand 
maintenance  procedures  for  preventing  uesle 
from  accidentally  spilling  into  coastal  waters 
of  the  United  States.  (2)  clean  up  procedures 
the  rHgulated  entity  will  follow  when  a  waste 
deposit  does  occur,  and  (3)  reporting 
pro<:edureS  the  regulated  entity  will  follow 
when  a  waste  deposit  does  occur.  Each 
regulated  vessel,  or  as-sociated  waste  source 
and  receiving  facflhy  should  develop  an 
operation  and  maintenance  manual  to  suit  its 
particular  chararrteris'i'  s 

J.  Applicability 

A.  The  owners  or  operators  of  the 
following  vessels  (unless  excluded,  as 
discussed  below)  are  required  to  de\'elop  and 
submit  an  operation  and  maintenance 
manual  (S  237.2(a)): 

1.  A  vessoi  transporting  municipal  or 
commercial  waste  in  noastal -waters: 

2.  Vessels  that  regularly  transport 
miscellaneous  cargo  but  are  hired, 
contracted,  or  used  to  transport  municipal  or 
commercial  waste  for  a  specific  voyage:  and 

3.  Vessels  that  transport  operational  waste 
freni  other  vessels  that  meet  the  definition  of 
municipal  or  commercial  waste — ^this  docs 
not  include  vessels  transporting  their  own 
operational  wastes. 

B.  The  owners  or  operators  of  the  following 
vessels,  and  some  others,  are  excluded  from 
developing  and  submitting  operation  and 
maintenance  manuals  (§  237.2(b)  for  full  list 
of  exclusions): 

1.  Public  vessels,  defined  as  vessels  that 
are  owned,  demise  chartered,  and  operated 
by  the  United  States  Ckjvernment  or  a 
government  of  a  foreign  party,  and  do  not 
engage  in  commercial  ser\  ice;  and 

2.  Vessels  that  transport  some  quantity  of 
waste  tnciderttal  to  the7)redominant  business 
or  purpose  of 'the  vessel.  For  example,  a  ferry 
which  transports  a  garbage  truck  loaded  with 
municipal  or  commercial  waste. 

C.  The  owners  or  operators. of  waste 
sources  and  receiving  facilitiee.  as  defined 
below  and  In  section  Z37.a(g)  and  (1)  are 
required  to  develop  and  submit  (upon 
request)  an  operation  and  maintenance 
manual: 


1.  A  facility,  vessel,  or  operation  that 
receives  municipal  or  commercial  waste 
unloaded  from  a  vessel:  and 

2.  A  vessel  or  a  facility  from  whicL 
municipal  or  commercial  waste  is  loaded 
onto  a  vessel,  including  any  rolling  stock  or 
motor  vehicles  from  which  that  waste  is 
directly  loaded. 

//.  The  Manual 

The  structure  and  detail  of  each  operation 
and  maintenance  manual  may  vary  as  the 
vessel,  waste  source,  or  receiving  facility  will 
vary  and  as  the  type  of  waste  transferred  and 
transported  will  vary.  As  a  result  of  the 
variation  in  the  physical  nature  of  municipal 
and  commercial  waste,  the  structure  and 
requirements  provided  in  this  appendix  are 
necessarily  generic  and  will  require  further 
elaboration  based  on  the  specifics  of  the 
operations  and  maintenance  nuances  at  your 
facility,  source,  or  vessel.  However,  it  is 
expected  that  an  of)eration  and  maintenance 
manual  meeting  the  minimum  requirements 
of  this  regulation  need  not  exceed  20  to  30.  ' 
pages  in  length. 

///.  Operation  and  Maintenance  Manuals  for 
Vessels 

A.  The  opieration  and  maintenance  manual 
for  vessels  consists  of  three  parts: 

1.  Waste  transfer  procedures; 

2.  Waste  clean  up  procedures:  and 

3.  Waste  deposit  reporting  procedures. 

B.  The  first  part  of  the  operation  and 
maintenance  manual  shall  identify  the 
measures  that  you  will  take  to  minimize  the 
deposit  of  waste  into  coastal  waters  during 
transport  and  transfer  activities.  In  the 
operation  and  maintenance  manual  you 
should  (§237.5(d](ii)):     . 

1.  Describe  the  roles  and  responsibilities  of 
each  relevant  member  of  the  crew  during 
waste  transfer  and  transport.   . 

2.  Provide  a  detailed  step-wise  description 
to  the  vessel  crew  on  the  implementation  of 
the  technologies  and  techniques  that  will  be 

"  employed  during  waste  transfer  and 
transport.'These  should  include  appropriate 
containment  or  diversionary  structures,  or 
Other  equipment  designed  to  minimize  waste 
deposits.  The  technologies  and  techniques 
described  shall  be  appropriate  to  the  size  and 
nature  of  the  vessel  and  must  represent  a 
responsible  effort  to  minimize  the  spillage  of 
waste. 

3.  Instruct  the  crew  to  secure  the  waste  in 
such  a  way  as  to  prevent  the  deposit  of  waste. 

4.  Direct  the  crew  not  to  load  the  vessel  in 
excess  of  its  capacity. 

5.  Direct  the  crew  that  all  ports  and  valves 
that  may  be  used  for  flushing  or  discharging 
waste  or  waste  residue  from  the  hull  or  tanks 
must  be  clearly  labelled  and  that  all  ports 
and  valves  must  be  sealed  except  for  the 
purfiose  of  transferring  wastes. 

6.  Describe  record  keeping  procedures,  i.e. 
record  of  amount  and  type  of  waste 
offloaded,  or  amount  and  type  of  waste 
received. 

C.  The  second  part  of  the  operation  and 
maintenance  manual  describes  for  the  vessel 
crew  the  procedures  that  will  be  used  to 
clean  up.  promptly  and  thoroughly,  any 
waste  deposited  into  coastal  waters 
{§  237.5(a)(l)(iv))  This  section  must: 


1.  Describe  the  role  and  responsibilities  of 
each  relevant  member  of  the  crew  during 
cleanup. 

2.  Describe  in  detail  fiar  the  crew  the 
techniques  and  technologies  that  will  be 
employed  during  waste  cleanup.  The 
technologies  or  techniques  must  be 
appropriate  to  the  waste  type  and  the  size 
and  nature  of  the  vessel  and  must  represent 
a  resfxansible  effort  to  clean  up  all  waste 
promptly  and  thoroughly. 

D.  In  the  third  part  of  the  operation  and 
maintenance  manual  describe  the  procedures 
to  be  followed  if  the  vessel's  crew  is  unable 
to  clean  up  all  of  the  waste  deposited.  In  this 
section  you  must: 

1.  Provide  a  contact  name  and  telephone 
number  of  the  designated  responsible  person 
(see  section  237.5)  involved  in  the  ownership 
or  operation  of  the  vessel.  Indiiate  that  this 
contact  person  should  be  notified 
immediately  by  telephone,  marine  radio  if 
the  crew  is  unable  to  completely  clean  up  the 
waste  deposited.  This  contact  name  and 
phone  number  and  the  number  of  the  USCG 
NRC  must  be-posted  on  the  vessel  in  a 
location  visible  to  the  vessel's  crew. 

2.  Provide  the  telephone  numtierof  the 
USCG  NRC  to  be  called  by  the  responsible 
person  if  the  crew  is  unable  to  completely 
clean  up  the  waste  deposited. 

3.  Provide  an  example  of  a  followup  letter 
to  be  uscdhy  the  responsible  person  to  report 
the  waste  deposit  to  the  USCG  NRC. 

4.  Provide  copies  of  the  form  that  assists 
record-keeping  and  reporting  in  the  event  of 
a  waste  deposit.  The  operation  and 
maintenance  manual  must  instruct  the 
appropriate  crew  memt)er  to  complete  one  of 
these  forms  for  each  deposit  of  waste.  The 
record  must  include  the  time  and  date  of  the 
deposit.  esUmates  of  the  amount  of  wastes 
deposited  and  amount  retrieved,  actions 
taken  to  clean  up  the  waste  deposit,  and  any 
other  pertinent  information.  If  an  action  was 
not  accomplished  or  successful,  it  is 
important  to  document  why  those  actions 
were  taken.  Any  actions  to  prevent  further 
incidents  of  this  type  should  also  be 
recorded.  All  waste  deposits  must  be 
recorded,  whether  cleaned  up  or  not. 

A'.  Operation  and  Maintenance  Manuals  for 
Waste  Sovrces  and  Receiving  Facilities 

A.  The  operation  and  maintenance  manual 
for  waste  sources  and  receiving  facilities 
consists  of  three  parts:  waste  transfer 
procedures,  waste  cleanup  procedures,  and 
waste  deposit  reporting  procedures. 

B.  The  first  part  of  the  operation  and 
maintenance  manual  must  identify  the 
measures  that  you  will  take  to  prevent  the 
deposit  of  waste  into  coastal  waters  during 
the  transfer  of  wastes  (§  237.4(e)(1)).  In  the 
operation  and  maintenance  manual  you 
must: 

1.  Describe  the  roles  and  responsibilities  of 
each  relevant  facility  staff  merhber  during 
waste  transfer. 

2.  Provide  a  detailed  ste{>-wise  description 
to  relevant  employees  on  the  implementation 
of  technologies  and  techniques  that  will  be 
employed  during  waste  transfer.  These 
should  include  appropriate  containment  or 
diversionary  structures,  or  other  equipment 
designed  to  minimize  waste  deposits.  The 


technologies  or  techniques  described  must  be 
appropriate  to  the  waste  type  and  size  and 
nature  <rf  the  vessels  loaded/unioeded.  and 
represent  a  responsible  effort  to  minimize  the 
'tieposit  of  wastes. 

3.  Describe  record  keeping  procedures,  i.e 
record  of  amount  and  type  of  waste 
offioaded.  or  amount  and  type  of  waste 
received. 

C  The  second  part  of  the  operation  and 
maintenance  manual  describes  for  your 
employees  the  procedures  that  will  be  used 
to  clean  up,  promptly  and  thoroughly,  any 
waste  deposited  into  coastal  waters.  This 
section  must: 

1.  Describe  the  roles  and  responsibilities  of 
each  relevant  employee  during  waste 
cleanup. 

2.  Describe  in  detail  how  to  implement  the 
techniques  and  technologies  that  will  be 
employed  during  waste  cleanup.  The 
technologies  and  techniques  used  must  be 
appropriate  to  the  waste  type  and  size  and 
nature  of  the  vessels,  and  must  represent  a 
responsible  effort  to  clean  up  all  waste 
promptly  and  thoroughly.  The  methods 
described  may  include  sweeper  boats, 
manned  boats  to  remove  waste,  shoreline 
cleanup  crews,  and  booms  or  other 
equip.nient  designed  to  recover  waste 
deposited  near  shore. 

3.  Specify  that  cleanup  equipment  and 
personnel  be  in  continuous  operation,  or  on 
standby  at  the  transfer  facility  for  waste 
transfer  operations  that  occur  during  an  ebb 
tide. 

4.  Direct  all  employees  that  all  waste  that 
clearly  resulted  from,  or  may  have  resulted 
from,  waste  loading  or  unloading  operations 
shall  be  removed  prior  to  the  first  high  tide 
following  the  completion  of  any  waste 
transfer  operation  or  before  the  waste  has  had 
a  chance  to  disperse. 

D.  The  third  part  of  the  operation  and 
maintenance  manual  describes  the 
procedures  to  be  followed  if  the  facility's 
staff  is  unablato  clean  up  all  of  the  waste 
deposited.  This  section  must: 

1.  Provide  a  contact  name  and  telephone 
number  of  the  designated  responsible  person 
(§  237.4)  involved  in  the  ownership  or 
operation  of  the  facility.  Indicate  that  this 
contact  person  should  be  notified 
immediately  by  telephone  or  in  writing  if  the 
employees  are  unable  to  completely  clean  up 
the  waste  deposit.  This  contact  name  and 
phone  number  must  be  posted  at  the  facility 
in  a  location  visible  to  the  facility's 
employees. 

2.  Provide  the  telephone  number  of  the 
USCG  .VRC  to  be  called  if  the  employees  are 
unable  to  completely  clean  up  the  deposit. 
This  telephone  number  must  also  be  posted 
at  the  facility  in  a  location  visible  to  the 
facility's  employees. 

3.  Provide  an  example  of  a  letter  to  be  used 
by  the  responsible  person  to  report  the  waste 
deposit  to  the  appropriate  EPA  official. 

4.  Provide  copies  of  the  form  that  assists 
record-keeping  and  reporting  in  the  event  of 
a  waste  deposit.  The  operation  and 
maintenance  manual  must  instruct  the 
appropriate  employee  on  duty  to  complete 
one  of  these  forms  for  each  waste  depvosit. 
The  record  must  include  the  time  and  date 
of  the  deposit,  estimates  of  the  amount  of 
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wastes  de{>osited  and  amount  retrieved. 
cause  of  deposit,  actions  taken  to  clean  up 
the  waste  deposit,  and  any  other  pertinent 
infonnation.  If  an  action  was  not 
accomplished  or  it  was  decided  to  attempt  an 
unsuccessful  control  strategy,  it  is  imjx)rtant 
to  document  why  those  actions  were  taken. 
Any  actions  to  prevent  further  incidents  of 
this  type  should  also  be  recorded.  All  waste 
deposits  must  be  recorded,  whether  cleaned 
up  or  not. 

Appendix  B  to  Part  237— EPA  Regional 
Contacts  for  SPA 

Connecticut,  Maine,  Massachusetts.  New 
Hampshire,  Rhode  Island,  Vermont — EPA 
Region  1,  Waste  Management  Division, 
J.F.K.  Federal  Building,  One  Congress 
Street,  Boston,  MA  02203.  Telephone:  617- 
565-3420 


New  Jersey.  New  York,  Puerto  Rico,  Virgin 
Islands — EPA  Region  2,  Air  and  Waste 
Management  Div.,  Jacob  K.  Javitz  Federal 
Bldg..  26  Federal  Plaza,  New  York,  NY 
*■     10278,  Telephone:  212-264-3384 

Delaware.  District  of  Columbia.  Maryland. 
Pennsylvania,  Virginia,  West  Virginia — 
EPA  Region  3,  Environmental  Services 
Div..  841  Chestnut  St.,  Philadelphia.  PA 
19107,  Telephone:  215-597-9800 

Alabama.  Florida.  Georgia.  Kentucky, 
Mississippi,  North  Carolina.  South 
Carolina.  Tennessee — EPA  Region  4.  Water 
Management  Division,  345  Courtland  St., 
N.E.,  Atlanta.  GA  30365,  Telephone:  404- 
347-4727 

Illinois,  Indiana.  Michigan,  Minnesota.  Ohio. 
Wisconsin — EPA  Region  5.  Waste 
Management  Division,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604-3507, 
Telephone:  312-353-2000 


Arkansas.  Louisiana,  New  Mexico. 
Oklahoma,  Texas — ^EPA  Region  6, 
Environmental  Services  Div.,  First 
Interstate  Bank  Tower  at  Fountain  Place. 
1445  Ross  Avenue,  12th  Floor  Suite  2000, 
Dallas,  TX  75202-2733,  Telephone 
Number  214-655-2270 

Arizona.  California,  Hawaii,  Nevada, 
American  Samoa,  Guam — EPA  Region  9. 
Hazardous  Waste  Management.  Division, 
75  Hawthorne  St..  San  Francisco,  CA 
94105.  Telephone:  415-744-1305 

Alaska.  Idaho.  Oregon,  Washington — EPA 
Region  10.  Environmental  Services. 
Division.  1200  Sixth  Avenue.  Seattle,  WA 
98101,  Telephone:  206-553-4873. 

[FR  Doc.  94-21181  Filed  8-29-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905  and  968 

[Docket  No.  R-94-1700;  FR-3517-F-02] 

RIN  2577-AB32 

Public  and  Indian  Housing 
Amendments  to  the  Comprehensive 
Grant  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  . 
Housing.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Comprehensive  Grant  Program  (CGP) 
regulations  by  simplifying  and 
expediting  the  planning  and  funding 
process  for  public  housing  agencies 
(PHAs)  and  Indian  housing  authorities 
(IHAs)  that  own  or  operate  250  or  more 
public  or  Indian  housing  units. 
DATES:  Effective  date:  September  29, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  public  housing 
agencies  contact  Janice  D.  Rattley, 
Director.  Office  of  Construction, 
Rehabilitation  and  Maintenance.  Public 
and  Indian  Housing.  Room  4138, 
telephone  (202)  708-1800.  or  (202)  708- 
0850  (voice/TDD). 

For  questions  concerning  Indian 
housing  authorities,  contact  Debbie 
Lalancette,  Director,  Housing 
Management  Division.  Office  of  Native 
American  Programs,  Public  and  Indian 
Housing,  Room  8204  (L'Enfant  Plaza), 
telephone  (202)  755-0088,  or  (202)  708- 
0850  (voice/TDD). 

The  address  for  all  the  above-listed 
persons  is:  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
S\V,  Washington,  DC  20410.  (The 
telephone  numbers  listed  above  are  not 
toll-free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  14  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  14371) 
("the  Act"),  as  amended  by  section  119 
of  the  Housing  and  Community 
Development  Act  of  1987  (the  "1987 
Act")  and  Cranston-Gonzalez  National 
Affordable  Housing  Act  of  1990 
( "NAHA"),  established  the 
Comprehensive  Grant  Program  (CGP), 
which  uas  designed  to  govern  the 
modernization  needs  of  PHAs  and  IHAs 
that  own  and  operate  250  or  more 
public  or  Indian  housing  units.  PHAs 
and  IHAs  that  own  and  operate  fewer 


than  250  public  or  Indian  housing  units 
are  governed  by  the  Comprehensive 
Improvement  Assistance  Program 
(CIAP). 

(The  reader  should  note  that, 
hereafter,  for  ease  of  discussion,  the 
preamble  to  this  final  rule  uses  the 
terms  "public  housing"  to  refer  to  both 
public  and  Indian  housing,  and  "HAs" 
or  "housing  agency,"  to  refer  to  both 
PHAs  and  IHAs.  unless  otherwise 
stated.  In  addition,  the  term 
"development"  is  used  to  refer  to  "low- 
income  projects,"  as  defined  at  section 
3(b)(1)  of  the  Act.) 

The  Department  promulgated 
regulations  for  the  CGP  and  CIAP  at  24 
CFR  parts  905  and  968.  and  these 
regulations  have  governed  the 
modernization  of  public  and  Indian 
housing  assisted  under  the  Act.  On 
February  14, 1992,  the  Department 
published  the  final  rule  for  the  CGP  at 
57  FR  5514.  The  February  14,  1992  rule 
amended  the  CIAP  at  24  CFR  part  968. 
subpart  B,  to  limit  its-applicability  to 
HAs  that  own  or  operate  fewer  than  500 
public  housing  units  (fewer  than  250 
units  beginning  in  Federal  Fiscal  Year 
(FFY)  1993);  added  a  new  subpart  C  to 
part  968,  which  sets  forth  the  new  CGP 
for  HAs  that  own  or  operate  a  total  of 
500  or  more  public  housing  units  (250 
or  more  units  beginning  in  FFY  1993); 
and  revised  both  the  CIAP  and  CGP 
programs  for  purposes  of  implementing 
various  technical  and  substantive 
program  amendments  contained  in 
sections  509  (b)  through  (f)  of  the 
NAHA. 

On  March  15,  1993,  the  Department 
published  an  interim  rule  for  CIAP  at  58 
FR  13916  for  HAs  with  less  than  250 
units  in  FFY  1993  and  minor  technical 
corrections  for  CGP.  The  CIAP  interim 
rule  was  published  in  response  to 
public  comment  requesting  both 
streamlining  and  simplification  and  was 
also  based  on  experience  gained  through 
program  operation. 

On  March  8, 1994,  the  Departmenl 
published  a  proposed  CGP  rule  for 
comment  at  59  FR  10876  (hereinafter 
referred  to  as  the  "proposed  rule").  The 
proposed  rule  requested  comments  on 
HUD's  efforts  to  simplif>'  and  expedite 
the  CGP  planning  and  funding  process 
for  HAs  that  own  or  operate  250  or  more 
public  or  Indian  housing  units.  HUD 
also  requested  comments  on  other 
aspects  affecting  the  operation  of  the 
CGP. 

II.  Summary  of  Public  Comments 

HUD  received  35  comments  in 
response  to  the  proposed  rule  for  CGP. 
Comments  were  received  from  23  PHAs, 
5  IHAs.  one  individual  and  6  interest 
groups  including  Public  Housing 


Authorities  Directors  Association 
(PHADA),  National  Association  of 
Housing  and  Redevelopment  Officials 
(NAHRO).  Council  of  Large  Public 
Housing  Authorities  (CLPHA),  National 
American  Indian  Housing  Council 
(NAIHC).  Association  of  Community 
Organization  for  Reform  Now  (ACORN), 
and  Pacific  Southwest  Region 
Development  and  Modernization 
Coordinators  (PSRDMC). 

The  comments  were  overwhelmingly 
positive  and  were  supportive  of  HUD's 
efforts  to  simplify  and  expedite  the  CGP. 
Commenters  were  pleased  that  HUD  had 
minimized  the  regulation  and  provided 
HAs  with  more  flexibility.  The  aspects 
of  this  rule  which  generated  the  most 
comment  were  the  proposed  full 
fungibility  of  work  items  over  a  five- 
year  period  and  eligible  costs,  especially 
.  management  improvements  and 
administrative  costs.  This  summorv-  will 
outline  the  comments  with  HUDs 
response  in  the  regulation  order. 
Comments  on  the  public  housing 
regulation  (Part  968)  and  Indian  housing 
regulation  (Part  905)  have  been 
combined  except  where  there  are    -  - 
differences  in  the  provisions  for  public 
and  Indian  housing.  Miscellaneous 
comments  and  responses  w-ill  follow  the 
comments  on  the  regulations. 

§§905.601  and  968.103— Alhcation  of 
Funds  Under  Section  14. 

Set-Aside  for  Emergencies  and  Disasters 

Comment:  Two  commenters 
responded  to  the  proposed  change  in 
paragraph  (b)  of  §§905.60f  and  968.103 
which  would  allow  all  HAs  (including 
smaller  HAs  that  participate  in  CIAP)  to 
apply  for  emergency  and  disaster  funds 
from  the  $75  million  set-aside.  Both 
commenters  were  supportive  of  this 
change  which  provides  another  avenue- 
for  smaller  agencies  to  access  urgently 
needed  resources;  however,  one  of  the 
commenters  did  not  support  the 
maintenance  of  the  set-aside  out  of 
modernization  funds  and  suggested 
other  fund  sources  such  as  National 
Emergency  Relief  funds. 

flespon.se:  Section  14  of  the  Act 
authorizes  this  set-aside  from 
modernization  funds.  The  set-aside  is 
part  of  the  formula  approach  and  makes 
up  for  funding  shortfalls  to  address 
emergencies  or  disasters.  This  provision 
would  also  allow  CIAP  HAs  to  receive 
funding  for  unanticipated  emergencies 
during  the  period  between  when  CIAP 
funds  are  exhausted  for  the  current  year 
and  when  funds  are  available  for  next 
year,  as  well  as  for  disasters  at  any  time 
during  the  year. 

The  requirements  governing  the 
reserve  for  disasters  and  emergencies 
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and  the  procedures  by  which  an  HA 
may  request  such  funds  are  found  at 
§§905.667  (IHAs)  and  968.312  (PHAs). 
HAs  (including  a  PHA  that  has  been 
designated  as  mod  troubled  under 
PHMAP  or  IHAs  that  are  determined  to 
be  high  risk  under  §9b5. 135)  may 
obtain  funds  at  any  time,  for  any  eligible 
emergency  work  item  as  defined  in 
§§905.102  or  968.305  (for  HAs 
participating  in  CGP,  "CGP  HAs")  or  for 
any  eligible  emergency  work  item 
(described  as  emergency  modernization 
in  §§  905.102  or  968.205)  (for  HAs 
participating  in  CL\P,  "CIAP  HAs"), 
from  the  reserve  established  under 
§§  905.601(b)  or  968.103(b).  However, 
emergency  reserve  funds  may  not  be 
provided  to  a  CGP  HA  that  has  the 
necessary  funds  available  from  any 
other  source,  including  its  annual 
formula  allocation  under  §§905.601  (e) 
and  (f)  or  968.103  (e)  and  (f),  other 
unobligated  modernization  funds,  and 
its  replacement  reserves  under 
§§905.666  or  968.310(a)(3).  A  CGP  HA 
is  not  required  to  have  an  approved 
comprehensive  plan  under  §§905.672 
or  968.320  before  it  can  request 
emergency  assistance  from  this  reserve. 
Emergency  reserve  funds  may  not  be 
provided  to  a  CL\P  HA  that  has  the 
necessary  funds  available  from  any 
other  source,  including  unobligated 
CLAP;  or  if  CIAP  funding  is  available.  A 
CIAP  HA  will  not  be  required  to  repay 
emergency  funds,  because  it  does  not 
have  a  future  formula  allocation  of 
assistance  with  which  to  make  this 
repayment. 

To  date,  the  set-aside  has  never  been 
depleted  in  any  of  the  FFYs  of  CGP 
operation.  This  final  rule  adopts  the 
proposed  rule's  provisions.  However, 
the  Department  is  seeking  legislation 
which  will  permit  the  set-aside  to  be 
used  for  other  purposes  including 
activities  related  to  the  settlement  of 
.  litigation  and  desegregation  of  public 
housing. 

Calculation  of  Number  of  Units 

Comment:  One  commenter  supported 
the  proposal  to  include  new  or 
converted  units  in  formulating  the 
amount  to  be  awarded  if  they  are  on-line 
when  awards  are  calculated. 

Fesponse:  HUD  has  retained  the 
proposed  rule's  provisions  on 
calculation  of  number  of  units.  In  order 
to  treat  each  HA  fairly,  HUD  will  count 
units  that  have  reached  date  of  full 
availability  (DOFA)  and  are  under  ACC 
amendment  by  the  first  day  in  the  FFY 
in  which  the  formula  is  being  run.  See 
also  discussion  under  §§  905.669  and 
968.315  Allocation  of  assistance, 
Formula  Characteristics  Report  (FCR) 
below. 


Paid-off  Mutual  Help  Units 

Comment:  All  of  the  IHAs  which 
commented  provided  suggestions  on  the 
treatment  of  paid-off  units.  Two 
commenters  were  in  favor  of 
modernizing  paid-off  units  only  if 
additional  funds  are  made  available 
(paid-off  units  being  included  in  the 
calculation  of  units  under  management 
for  formula  funding  allocation 
purposes). 

Besponse:  Units  which  are  paid-off, 
but  not  conveyed,  are  included  in  the 
calculation  of  units  under  management 
and  for  purposes  of  determining  the 
IHA's  formula  share  until  they  are 
conveyed.  Upon  conveyance,  units  are 
removed  from  the  count  of  units  under 
management  and  thereafter  are  no 
longer  counted  in  the  formula  funding 
calculation. 

Comment:  An  IHA  wanted  to  be  able 
to\vork  on  homes  that  have  been  paid- 
off  if  the  family  that  paid-off  the  home 
is  still  in  possession  of  the  home,  or  to 
work  on  any  home  that  pays  off  after 
submission  of  the  five-year  plan,  and 
recommended  that  paid-off  units  should 
be  added  to  the  unit  count.  One  IHA 
suggested  grandfathering  all  units  that 
were  originally  submitted  in  the  five- 
year  plan  but  have  subsequently  been 
paid-off.  Another  IHA  indicated  that 
some  Mutual  Help  participants  are 
being  penalized  by  the  cut-off  date,  and 
IHAs  should  be  allowed  to  work  on 
their  homes  even  if  they  are  paid-off 
when  the  individual  has  fulfilled  all  of 
their  obligations  by  not  being 
delinquent  (or  who  makes  the  maximum 
house  payments)  and  still  occupies  the 
home. 

Response:  The  Department  has 
decided  to  remove  the  regulatory 
prohibition  against  modernizing  Mutual 
Help  units  which  are  paid-off  but  not 
conveyed.  The  Department  believes  that 
the  only  regulatory  restrictions  on  the 
modernization  of  paid-off  Mutual  Help 
units  should  be  that:  title  has  not  been 
conveyed  to  the  homebuyer;  where  the 
homebuyer  has  a  delinquency  at  the  end 
of  the  amortization  period,  non- 
emergency modernization  work  shall 
not  be  done  until  all  delinquencies  are 
repaid;  and,  the  units  shall  be  identified 
in  the  Comprehensive  Plan  (including 
the  Physical  Needs  Assessments  and 
Five- Year  Action  Plan).  The  prohibition 
against  performing  modernization  work 
on  conveyed  units  is  based  on  a 
determination  by  the  Department's 
Office  of  General  Counsel  that  statutory 
authority  for  the  exi>enditure  of 
modernization  funds  is  limited  to 
existing  public  housing  units.  Once  title 
is  conveyed  and  the  unit  is  no  longer 
covered  by  the  ACC,  the  unit  is  no 


longer  a  public  housing  unit  and  there 
is  no  legal  authority  for  the  expenditure 
of  modernization  funds  provided  under 
section  14  of  the  Act.  IHAs  that  wish  to 
modernize  conveyed  Mutual  Help  units 
must  obtain  funding  from  another 
source;  e.g.,  proceeds  from  the  sale  of 
homeownership  units  or  Bureau  of 
Indian  Affairs  Housing  Improvement 
Program  funds. 

With  respect  to  the  recommendations 
provided  by  the  commenters  concerning 
whether  the  unit  must  be  occupied  by 
the  homebuyer  that  paid  it  off.  the 
Department  believes  that  prior  to 
conveyance,  the  unit  would  be  occupied 
by  an  eligible  subsequent  homebuyer 
and  therefore  the  unit  itself  would  be 
eligible  for  modernization  work,  where 
needed.  The  Department  believes  that 
decisions  as  to  whether  the  IHA  plans 
to  modernize  paid-off  but  not  conveved 
Mutual  Help  units  at  all,  which  specific 
units  will  be  modernized  and  the  level 
of  work  to  be  provided,  should  be  made 
at  the  local  level  by  the  IHA. 

TheTtepartment  also  has  removed 
restrictions  on  the  modernization  of 
paid-off  but  not  conveyed  Turnkey  III 
units  to  the  extent  that  there  is  statutory 
authority  to  do  so.  The  authority  to 
perform  comprehensive  modernization 
on  Mutual  Help  units  provided  by  the 
National  Affordable  Housing  Act  of 
1990  does  not  extend  to  Turnkey  III 
units.  Because  the  eligibility  of 
homeowner-occupied  Turnkey  III  units 
for  modernization  work  is  limited,  see 
§  905.666  and  §  968.310.  the  regulations 
have  been  amended  to  allow  HAs  to  do 
work  necessary  to  meet  .statutory  or 
regulatory  requirements  in  Turnkey  III 
units  which  are  paid-off,  so  long  as  the 
work  is  completed  prior  to  conveyance. 

Contingency  Accounts 

Comment:  Although  not  proposed  by 
HUD,  three  commenters  recommended 
an  HA-wide  line-item  account  for 
contingencies.  Such  an  account  could 
be  used  for  cost  overruns  and  contract 
modifications  (change  orders).  The 
commenters  called  for  money  assigned 
to  this  account  by  the  HA  to  be 
considered  "obligated".  One  PHA  has 
found  that  its  underruns  on 
construction  contracts  are  sufficient  to 
fund  most  exigencies  and  act  as  a  de 
facto  contingency  account.  However, 
HUD  restricts  the  use  of  underruns  by 
requiring  that  all  monies  be 
reprogrammed  within  the  funding 
program's  original  obligation  period.  It 
was  noted  that  a  contingency  line  item 
exists  for  development  funds,  and  the 
amount  in  the  contingency  line  item 
could  be  limited  to  a  fixed  pen^entage  of 
the  construction  costs  and  would  not 
require  HAs  to  make  numerous 


44812       Federal  Register  /  Vol.  59.  No.  167  /  Tuesday.  August  30.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  167  /  Tuesday,  August  30.  1994  /  Rules  and  Regulations       44813 


revisions  to  their  budgets.  A  single 
revision  could  be  made  annually  with 
the  contract  modiHcations  reflected  in 
the  proper  line  item. 

Response:  HUD  generally  agrees  with 
these  comments  and  has  revised  the 
regulation  to  permit  HAs  to  budget  for 
a  contingency  account  for  cost  overruns 
and  contract  modifications.  HUD  notes 
that  Section  504  accessibility 
conversion  is  an  eligible  expense  under 
HA-wide  physical  improvements.  Refer 
to  the  next  section  below  for  a  - 
discussion  of  HA-wide  items. 

HUD  currently  permits  a  contingency 
account  in  its  Development  Program 
and  has  decided  to  adopt  a  similar 
approach  for  the  CGP.  A  HA  may  budget 
up  to  8%  of  its  total  annual  grant  for  a 
contingency  account.  (A  new  account 
will  be  established  and  included  on  the 
Annual  Statement  Form).  Money 
budgeted  in  a  contingency  account  is 
considered  unobligated  until  it  is  moved 
to  another  account  and  obligated  for  a 
cost  overrun  or  other  work  items.  The 
HA  will  provide  the  status  of  its 
contingency  account  in  its  annual 
Performance  and  Evaluation  Report 
(P&E  Report).  For  example,  if  an  HA 
uses  $100,000  from  its  contingency  fund 
for  a  contract  modification  in  Account 
1460.  the  P&E  Report  will  reflect  a 
reduction  of  $100,000  in  the 
contingency  account  and  an  increase  of 
$100,000  in  Account  1460.  The 
$100,000  will  be  obhgated  when  the 
contract  modification  is  issued  under 
Account  1460.  The  contingency  account 
will  be  a  fixed  account  for  each  annual 
grant;  i.e.,  the  HA  cannot  replenish  the 
account  as  funds  are  used  from  it. 

HUD  wishes  to  clarify  that  it  does  not 
restrict  the  use  of  underruns  by 
requiring  that  all  monies  be 
reprogrammed  within  the  funding 
program's  original  obligation  period. 
Under  the  CGP.  a  HA  may  extend  the 
target  dates  for  fund  obligation  in  the 
approved  Annual  Statement  without 
prior  HUD  approval  whenever  any  delay 
outside  of  the  HA's  control  occurs,  as 
.specified  by  HUD  (e.g.,  litigation.  HUD 
or  other  institutional  delay,  extended 
labor  strikes,  extended  material 
shortages,  or  need  to  use  leftover  funds) 
and  the  extension  is  made  in  a  timely 
maimer.  The  need  to  reprogram 
unobligated  funds  resulting  from 
underruns  constitutes  a  valid  reason  for 
self-executing  a  time  extension. 

Comment:  One  HA  suggested  a  two 
pronged  approach  for  implementing 
contingency  accounts.  First.  HUD 
should  remove  the  two-year  obligation 
deadline  and  allow  HAs  to  obligate 
monies  at  any  time  in  the  modernization 
(>rocess  provided  that  the  funds  are 
r.  upended  within  the  5-year  statutory 


limit.  The  second  component  would 
permit  each  HA  to  establish  a  line-item 
contingency  account  equal  to  l%-2%  of 
the  total  grant  amount  in  its  annual 
submission.  Funds  resulting  from 
underruns  or  credit  contract 
modifications  would  be  transferred  into 
the  contingency  account  for  future  use. 
The  account  would  not  be  allowed  to 
exceed  10%  of  the  outstanding  grant 
balance  without  prior  HUD  approval. 
HAs  would  draw  funds  to  pay  for 
contingencies  from  the  account  as 
needed.  These  funds  would  be  added  to 
contract  accounts  via  budget 
modifications.  In  general,  excess 
contingency  account  funds  would  he 
reprogrammed  into  additional 
modernization  work.  This 
modernization  work  could  come  from 
anywhere  in  the  HA's  physical  or 
management  needs  assessment  or  from 
eligible  management  improvements.  As 
the  expenditure  deadline  for  a  particular 
funding  year  nears,  HAs  would  begin  to 
use  the  excess  funds  in  that  year's 
contingency  account  to  pay  for  contract 
work  performed  in  other  funding 
programs.  At  the  end  of  the  fifth  year, 
all  program  funds— including 
contingency  account  funds — would  be 
expended.  HAs  would  prepare  for 
HUD's  review  and  audit,  annual  reports 
detailing  the  use  of  all  contingency 
funds.  In  addition,  program  close-out 
reports  would  provide  HUD  with  a 
detailed  accounting  for  eaf^h  contract  on 
which  program  funds  were  spent.  An 
amendment  to  §§905.666  and  968.310 
was  also  recommended  to  describe  the 
mechanics  for  operating  a  contingency 
account. 

Rpsponne:  HUD  wishes  to  clarify  that 
there  is  no  statutory  two-year  obligation 
period,  three-year  expenditure  period, 
or  5-year  statutory  limit  for  spending 
funds  approved  in  a  particular  FFY. 
However,  HUD  expects  that  funds 
allocated  in  a  FFY,  including  those 
designated  by  the  HA  as  contingency 
funds,  will  be  obligated  within  two 
years  and  expended  within  throe  years 
of  approval.  If  an  H.^  can  demonstrate 
that  a  longer  implementation  schedule 
is  necessary  (e.g.,  size  of  grant, 
complexity  of  work),  HUD  may  approve 
an  obligation/expenditure  schedule  that 
exceeds  this  National  guideline.  The  HA 
has  responsibility  for  proposing  its 
implementation  schedule,  as  part  of 
each  Annual  Work  Statement.  Also,  as 
previously  noted,  the  HA  may  self- 
execute  a  time  extension  of  the 
approved  implementation  schedule  for 
reasons  outside  of  its  control  (•e.g., 
litigation).  In  all  cases,  however, 
timehness  of  obligation  and  expenditure 
of  funds  will  b«  considered  in  the 


assessment  of  a  PHA's  modernization 
performance  under  the  PHMAP. 

The  HA  may  initially  budget  up  to  8% 
of  its  annual  grant  for  contingencies, 
and  HUD  believes  that  this  provides 
sufficient  flexibility  for  HAs  within  each 
annual  grant.  When  the  HA  needs  to  use  . 
the  funds  in  this  contingency  account 
for  cost  overruns  or  other  work  within 
its  Five-Year  Action  Plan,  the  HA  is 
required  to  "move  the  funds"  through 
internal  budgeting  to  other  eligible 
development  accounts  and  then  draw 
down  the  funds  from  other  line  iteins. 
After  the  HA  has  moved  the  funds  from 
the  contingency  account  into  other 
eligible  development  accounts  for 
purposes  of  obligation  and  expenditure, 
the  HA  may  not  replenish  this  account 
because  at  program  completion,  this 
account  must  be  zero.  Therefore,  HUD 
has  not  adopted  the  suggestion  that 
funds  resuhing  from  underruns  or 
contract  modifications  be  used  to 
replenish  this  account  since  funds  in 
the  contingency  account  must  be  moved 
to  other  line  items  for  drawdown  in  a 
timely  fashion  to  meet  the  HA's 
approved  implementation  schedule. 
Funds  resulting  from  underruns  or 
credit  contract  modifications,  as  well  as 
funds  not  "needed  for  contingencies  .shall 
be  reprogrammed  for  other 
modernization  work  in  the  approved 
Five-Year  Action  Plan. 

IL\- Wide  Line  Items 

Comment:  Three  commenters 
recommended  a  HA-wide  line  item 
account  for  relocation  services,  asbestos 
testing  and  abatement,  lead-l)ased  paint 
abatement  and  "on  demand"^  Section 
504  accessibility  conversions. 

Response:  HUD  recognizes  that  HAs 
occasionally  encounter  work  items  that 
are  unpredictable,  such  as  lead-based 
paint  abatement  when  a  child  has  been 
identified  as  having  an  elevated  blood 
level  or  the  need  to  modify  a  unit  for 
physical  accessibility.  Therefore,  HUD 
wishes  to  clarify  that  HA-wide  line  item 
accounts  covering  HA-wide  activities 
such  as  lead-based  paint.  Section  504 
compliance,  mitigation  of 
environmental  hazards  such  as  asbestos 
abatement,  and  modernization  of  vacant 
units  is  con.sistent  with  established 
program  requirements  and  procedures 
and  docs  not  require  any  change  to  the 
existing  regulation.  Note:  modernization 
of  vacant  units  is  limited  to  non-routine 
maintenance  work  items.  Routine 
maintenance  is  not  an  eligible 
modernizalion  cost.  Funds  budgeted  in 
a  HA-wide  line  item  should  be  based  on 
hi.storical  data.  The  HA  should  estimate 
the  amount  of  funds  that  it  anticipates 
will  be  needed,  annually,  on  the  above 
itums.  The  HA-wide  line  item  would 


enable  the  HA  to  complete  these  work 
items  at  any  of  its  developments,  and 
avoid  numerous  budget  revisions 
because  the  estimated  needs  at  a 
particular  development  are  under- 
funded or  over-funded.  However,  the 
HA  is  required  to  report  in  the 
Performance  and  Evaluation  Report  on 
the  quantity  and  cost  for  each 
development  where  HA-wide  activities 
were  carried  out. 

With  regard  to  HA-wide  line  items,  a 
HA  may  wish  to  consider  utilizing  an 
indefinite  quantity  architectural/ 
engineering  (A/E)  contract  to  meet  its 
needs  with  regard  to  the  above  types  of 
work.  HAs  usually  hire  A/E  firms  to 
provide  services  as  specific  needs  arise. 
Many  HAs,  however,  have  the  need  for 
a  number  of  A/E  services  during  the 
course  of  the  next  one  or  two  years.  In 
these  cases,  the  HA  may  solicit  for  an 
indefinite  quantity  contract  where 
separate  orders  are  issued  to  the 
selected  A/E  firm  for  each  service  as  the 
need  arises.  Another  method  similar  to 
this  approach  is  to  issue  a  solicitation 
for  several  A/E  firms  to  provide  services 
on  an  as-required  basis  rather  than 
merely  one  firm.  The  solicitation  would 
clearly  indicate  that  the  HA  anticipates 
having  the  need  for  several  A/E  services, 
identify  types  of  ser\'ices  to  be  provided 
for  that  year,  and  describe  how  an  A/E 
firm  would  be  selected  among  the 
groups.  As  the  need  arises,  the  HA 
would  execute  contracts  with  A/E  firms 
for  specific  tasks  in  accordance  with  the 
procedures  identified  in  the  solicitation. 
These  methods  allow  the  HA  to  quickly 
contract  for  critical  services  in  a  timely 
manner  rather  than  waiting  until  the 
need  arises  to  issue  the  solicitation  and 
select  the  needed  firm.  Further 
information  regarding  indefinite' 
quantity  contracts  for  A/E  services  is 
found  in  paragraph  4-26  of  the 
Procurement  Handbook. 

§5  905.601  and  968.310    Eligible  costs 

Management  Improvements 

Comment:  Twenty-eight  comments 
were  received  on  the  proposal  to  raise 
the  cap  on  management  improvements 
from  10%  to  20%  and  to  permit  high 
performers  under  PHMAP  or  IHAs 
determined  by  the  Field  Office  to  be 
high  performing  and  with 
administrative  capacity  to  exceed  the 
20%  limit.  To  the  maximum  extent 
feasible,  the  Department  proposed  that 
HAs  should  use  management 
improvement  funds  to  train  residents  in 
carrying  out  activities  related  to  the 
modernization-funded  physical  and 
management  improvements.  Most 
commenters  saw  the  proposal  as  a 
significant  improvement.  Some  noted 


that  this  proposal  will  not  relieve  HUD 
of  its  responsibility  to  adequately  fund 
mandates  regarding  resident  services 
(security  improvements,  training,  etc.) 
and  operating  subsidies.  Others  opposed 
the  Department  for  even  suggesting  that 
modernization  improvement  funds  be 
utilized  for  resident  training  activities 
and  preferred  that  this  be  left  to  local 
discretion.  Many  commenters  urged  a 
return  to  "true"  management 
improvement  activities,  rather  than 
recent  years'  necessity  of  funding  on- 
going operational  need  in  ILAs  in  areas 
of  security,  drug  prevention  and 
enforcement  and  resident  services.  It 
was  recommended  that  CGP  funds 
should  only  be  used  for  incremental 
improvement  to  equipment  and 
information  systems,  but  not  personnel. 
It  was  noted  that  each  HA's 
modernization  grant  is  based  upon  a 
formula  allocation,  which  is  based  upon 
that  HA's  estimated  modernization 
needs.  There  is  nothing  in  this  method 
of  allocation  which  reflects  or  is  based 
upon  a  HA's  needs  for  funding  for 
security,  resident  services,  or  resident 
initiatives  programs,  nor  is  the  formula 
allocation  process  designed  to  address 
those  needs.  Other  commenters  saw  the 
percentage  limitation  increase  enabling 
some  HAs  to  address  new  and  greater 
problems  dealing  with  crime  and 
security  as  well  as  family  values.  One 
comihenter  supported  the  proposal 
because  it  could  result  in  needed  funds  . 
for  resident  training  required  for 
compliance  with  Section  3  and  other 
programs  such  as  the  Family  Investment 
Center  Program  and  Youthbuild. 

Several  commenters  recommended 
that  HUD  should  also  broaden  the  list  of 
allowable  management  improvements, 
especially  to  include  the  establishment 
of  preventive  maintenance  systems  as 
an  eligible  item  under  management 
improvements,  perhaps  up  to  a  certain 
reasonable  percentage  limit  (one 
recommended  6%  of  most  HA's  CGP 
grants).  GLPHA  and  NAHRO  strongly 
recommended  that  management 
improvejnent  rules  allow  preventive 
maintenance  to  be  funded.  They 
recommended  where  a  low  AEL  has 
resulted  in  seriously  declining  housing 
stock  with  high  levels  of  deferred 
maintenance,  the  first  few  years  of 
implementing  a  Preventive  Maintenance 
Prograrri  represent  a  major  non-recurring 
expense  in  terms-of  both  manpower  and 
materials.  After  the  first  three  years,  the 
cost  associated  with  this  program  was 
proposed  by  some  commenters  to  be 
reduced  to  a  level  that  is  supportable 
within  the  normal  operating  budget. 

Response:  HUD  would  like  to  clarify 
by  explicitly  adding  the  example  to  the 
regulation  that  the  establi.shment  of  a 


preventive  maintenance  system  or 
improvement  of  an  existing  system  is 
already  an  eligible  management 
improvement.  The  Department  strongly 
encourages  HAs  to  establish  a 
preventive  maintenance  system  or 
improve  an  existing  system  to  assure 
that  the  modernization-funded  physictl 
improvements  are  sustained.  A 
preventive  maintenance  system  must 
provide  for  regular  inspections  of 
building  structures,  systems  and  units 
and  determine  the  applicability  of  work 
eligible  for  operating  funds  (routine 
maintenance)  and  work  eligible  for  CGP 
funding  (non-routSne  maintenance). 

Comment:  Two  commenters  opposed 
the  increase  to  20%  because  of  their 
belief  that  the  majority  of  modernization 
funds  should  go  to  property 
irnprovement.  They  asserted  that  the 
CGP  was  becoming  another  HUD  social 
program  and  stated  there  were  wastes  in 
the  area  of  management  improvements. 

Some  commenters  requested  that  the 
Department  reconsider  and  give  the 
proposed  incentive  to  all  standard  and 
high  performing  HAs.  It  was  also 
recommended  that  subparagraph 
I0(l)(iii)  should  clarify  that  there  is  an 
exception- to  the  20%  threshold  by  a 
cross-reference  to  (m)(l).  Clarification 
was  requested  whether  a  HA  must  Ije  an 
over-all  high  performer,  mod-high 
performer,  both  or  either. 

Response:  In  response  to  the 
comments,  HUD  has  decided  to  increase 
the  cap  on  management  improvements 
from  10%  to  20%  for  all  HAs  and  to 
completely  remove  the  cap  for  PHAs 
designated  as  both  over-all  high 
performers  and  mod-high  perfomiers 
under  the  PHMAP.  HUD  does  not  agrt- e 
that  increasing  the  allowable 
management  improvement  limit  mo\es 
the  CGP  towards  becoming  another 
"HUD  social  program".  Many 
management  improvements  are  gean;d 
towards  improving  the  efficiency  and 
effectiveness  of  a  HA's  operations  and 
are  necessary  to  sustain  the  physical 
improvements.  It  should  be  noted  that 
the  direct  delivery  of  social  services  is 
an  ineligible  CGP  expenditure. 
Experience  has  shewn  that  physical 
improvements  without  appropriate 
management  actions  often  are  not 
sustained,  thereby  wasting  federal 
dollars.  HUD  will  continue  to  strongly 
suggest  that  HAs  use  management 
improvement  funds  for  resident  trainini* 
and  has  retained  this  suggestion  in 
§968.310(m)(l). 

Comment:  One  IHA  commented  that 
there  is  no  equality  as  to  how  ACA 
reviews  are  conducted  at  the  HUD  Itnel 
since  some  reviews  are  not  conducted 
on  site,  leading  to  determinations  whii  h 
mav  not  be  accurate.  Two  IHAs 
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sup^Rsted  that  the  criteria  for  IHA  high 
performers  should  be  stringent  enough 
that  only  the  best  managed  IHAs  be 
classified  as  high  performers,  and  that 
all  areas  of  IHA  management  and 
operations  should  be  evaluated.  They 
suggested  the  following  criteria:  (a)  The 
IHA  must  have  a  final  ACA  score  of 
90%  or  above  for  two  consecutive  years, 
including  the  FFY  that  funds  are  being 
requested,  and  (b)  the  IHA  must  be 
current  on  all  implementation  schedules 
for  action  CGP  and  CIAP  grants.  Two 
commenters  suggested  that  HUD  consult 
with  interested  parties  to  set  guidelines 
for  high  performers. 

Response:  HUD  does  not  agree  with 
the  suggestions  that  ACA  scores  be  u.sed 
to  determine  whether  an  IHA  qualifies 
as  a  high  performer.  The  ACA  is  to  be 
used  to  highlight  areas  where  training  or 
technical  assistance  may  be  needed, 
identify  IHAs  with  potential  problems. 
and  determine  functional  areas  where 
reviews  are  needed.  HUD  has  decided  to 
delay  implementation  of  the  incentive 
for  high  performing  IHAs  in  order  to 
maximize  the  opportunity  for 
consultation  with  interested  parties. 
HUD  will  invite  public  comment  on  the 
criteria  to  be  used  to  determine  high 
performers  when  the  revised  Indian 
Housing  regulations  at  24  CFR  part  905 
are  published  as  a  proposed  rule. 

.administrative  Costs 

Comment:  HUD  limited  HAs  to  no 
more  than  7%  of  their  annual  grant  for 
administrative  costs  in  account  1410, 
excluding  any  costs  related  to  in-house 
lead-based  paint  or  asbestos  testing,  in- 
house  A/E  work,  or  other  special 
administrative  costs  required  by  State. 
Tribal  or  local  law,  unless  specifically 
approved  by  HUD.  An  additional  2%  of 
the  annual  grant  may  be  spent  on  costs 
related  to  travelling  to  the  HA's 
developments  for  CGP-related  business, 
as  specifically  approved  by  HUD. 
Eighteen  comments  were  received  on 
this  provision.  Most  of  the  comments 
urged  HUD  to  raise  the  cap  to  10%. 
Most  found  the  current  7%  to.be  . 
insufficient  to  fully  administer  the 
modernization  program.  For  example, 
one  commenter  indicated  that  in  a  high 
cost  area,  the  expenses  for  a 
construction  manager  and  clerk  of  the 
works,  with  benefits,  exceed  the  7% 
cap.  HUD  was  advised  that  even  HAs 
which  operate  in  a  limited  geographical 
area  often  require  overnight  travel  and 
pay  a  premium  for  administration 
because  of  the  need  to  operate  over 
several  telephone  area  codes.  HAs 
which  have  highly  active,  very 
organized  Resident  Advisory  Councils 
;.iid  Resident  Management  Corporations 
have  higher  administrative  costs. 


because  of  increased  level  of  outreach, 
planning,  consultations  and 
discussions.  Similarly.  HAs  that  operate 
joint  ventures  with  residents  also 
experience  increase  administrative 
costs.  Others  noted  that  the  present  7% 
cap  does  not  reflect  the  spiraling 
increase  in  health  benefits,  workers 
compensation,  and  unemployment 
insurance  premiums  for  administrative 
workers,  incrt;a.se  in  complexity  and 
resulting  staff  time  to  comply  witli 
HUD's  ntgulations,  and  increase  in 
expen.ses  a.ssociated  with  transitioning 
from  the  CIAP  model  to  CGP. 

Commenters  recommended  that  the 
word  "in-house"  be  deleted,  and  that 
any  costs  related  to  lead-based  paint  or 
asbestos  testing  be  excluded  from  the 
7%  total.  Another  commenter 
emphasized  the  administrative  burden 
that  lead-based  paint  and  asbestos 
abatement  imposes  on  HAs.  Nearly 
every  rehabilitation  and  remodeling 
activity  in  public  housing  developments 
now  requires  the  work  of  environmental 
consultants  for  lead-ba.sed  paint  and/or 
asbestos  testing  and  abatement.  The 
oversight  and  administration  ofthe.se 
contracts  is  ver\'  time-  and  resource- 
intensive.  Some  commenters  requested 
examples  of  areas  where  the  Field 
Offices  could  approve  higher  limits. 
HUD  was  asked  to  clarify  the  issue  of 
administration  offeree-account  labor.  It 
was  requested  that  the  regulation  state 
that  administrative  costs  associated  with 
force  account  labor  used  in  relationship 
to  resident  training  programs  are  eligible 
management  improvement  costs. 
NAIHC  noted  that  IHAs  with  force 
account  labor  incur  additional 
administrative  costs  because  they  need 
more  warehouse  space  to  house  their 
materials,  more  administrative  staff  to 
process  the  paperwork,  and  more 
financial  management  staff  to  as.sure 
records  are  up-to-date.  In  addition, 
development  staff  spends  more  time 
overseeing  the  entire  program.  They 
recommended  that  the  administrative 
cost  limit  be  set  at  10%. 

One  commenter  suggested  that  like 
management  improvements,  standard 
and  high  performing  HAs  be  allowed  to 
exceed  the  7%  level  without  prior  HUD 
approval.  Retaining  the  additional  2% 
for  CGP  travel-related  expenses  received 
approval,  but  it  was  recommended  that 
it  should  not  bo  limited  to  commercial 
vendors  because  some  legitimate 
overnight  travel  may  be  conducted  by 
private  or  PHA-owned  automobiles. 
Some  com.menters  suggested  that  the 
additional  2%  should  include  some 
factor  related  to  miles  traveled  in 
relationship  to  density  of  developments. 

Besponse:  The  comments  clearly 
demonstrate  a  need  for  an  increase  in 


the  administrative  cost  limit. 
Accordingly.  HUD  has  raised  the 
administrative  cost  limit  to  10%  forall 
HAs.  Field  Offices  may  approve 
amounts  higher  than  the  10%  limit 
where  there  is  sufficient  justification  to 
warrant  an  increase.  Because  of  the 
increase  in  the  overall  administrative 
co.st  limit,  HUD  has  deleted  the 
additional  2%  limit  related  to  travel 
cx)sts.  It  should  be  noted  that  costs 
related  to  lead-based  paint  or  asbestos 
testing  (whether  conducted  by  force 
account  employees  or  by  a  contractor) 
are  excluded  from  the  10% 
administrative  .cost  total.  In  response  to 
the  request  for  clarification  on  the  issue 
of  administratioaof  force-account  labor, 
it  should  be  noted  that  non-tiK;hnical 
oversight  costs  associated  with  force 
account  work  are  included  in  the  cost 
limitations  for  administrative  costs 
(account  1410).  The  actual  force  account 
labor  costs  including  direct  supervision 
are  charged  to  the  appropriate  account 
for  the  work  being  performed,  e.g.. 
dwelling  structures  (account  14fi0). 
Administrative  costs  related  to  resident 
training  programs  are  eligible 
management  improvement  costs 

Additional  Eligible  Costs  Issues 

Comment:  Recommended  additions  to 
the  list  of  eligible  costs  were  air 
conditioning,  wallpaper,  garbage 
disposals,  carpeting  in  all  units,  lawn 
sprinkler  systems  and  maintenance 
vehicles.  Two  commenters  reque.sted 
that  eligible  items  and  modernization 
standards  be  consistent. 

Bi^sponse:  Recently,  the  Public 
Housing  Development  Program,  revised 
its  cost  containment  and  modest  design 
requirements  to  provide  HAs  with 
maximum  fiexibility  regarding  work 
items  previously  considered  amenities. 
Maximum  flexibility  is  hereby  being 
provided  in  the  CGP.  The  Department 
has  modified  its  policy  regarding 
eligible  work,  items  under  CGP  to  allow 
work  items  that  are  modest  in  design 
and  cost,  but  still  blend  in  with  the 
design  and  architecture  of  the 
surrounding  communities  by  including 
amenities,  quality  materials  and  design 
and  landscaping  features  that  are 
customary  for  the  locality.  The  Indian 
Housing  Development  Program  also 
encourages  IHAs  to  incorporate 
cuhurally  relevant  design  concepts  into 
their  developments.  For  guidance  in 
culturally  relevant  design 
considerations,  IHAs  may  refer  to  a 
publication  prepared  by  the  American 
Indian  Council  of  Architects  and 
Engineers,  Our  Home,  Giving  Form  tn 
Traditional  Values.  It  should  be  noted 
that  there  will  be  no  increasein 
operating  subsidy  due  to  items  added  to 


promote  the  blend  of  pubKc  housing 
into  the  surrounding  neighborhood. 
Such  items  may  be  included  in  the 
modernization  of  a  development  as  long 
as  the  provisions  for  cost  reasonableness 
are  met.  The  PHA/IHA  Board  Resolution 
approving  the  Comprehensive  Plan/ 
Annual  Statement.  Form  HUD-5283G. 
will  be  modified  to  include  a 
t^rtification  that  the  modernization 
work  will  promote  Public  and  Indian 
housing  that  is  modest  in  design  and     1 
t:ost.  but  still  blends  in  with  tlie 
Surrounding  communitv. 

Comment:  Additionally,  it  was  asked 
that  HOPE  LHOPE  III  and  5(h) 
Homeownership  activities  be  listed  as 
eligible  items. 

Response:  The  current  rule  and  this 
final  rule  permit  the  study  of  the 
feasibility  of  converting  rental  to 
homeownership  units,  as  well  as  the 
preparation  of  an  appfication  for    , 
conversion  to  homeownership,  as 
eligible  management  improvement  costs 
(see  resident  homeownerehip  costs. 
§968.310  (g)(3)). 

Commenf:  Clarification  on  the  quality 
of  materials  to  allow  for  higher  quality 
security  and  plumbing  fixtures  was 
requested.  This  was  sugge.sted  because 
of  the  high  use  factor  and  increased 
security  needs  of  public  housing. 

Response:  HUD  does.not  mandate  the 
specific  quality  of  materials  used.  HAs 
must  ensure  that  the  quality  of  materials 
used  is  appropriate  to  meeting  the  needs 
of  the  HA  and  its  residents.  In  keeping 
with  the  flexibility  mandated  under  the 
CGP.  the  quality  of  materials  used  is  a 
local  decision  subject  to  the  provisions 
relating  to  cost  reasonableness. 

Comment:  Clarifications  were  also 
requested  on  replacement  of  old 
maintenance  vehicles. 

Response:  Purchase  of  maintenance 
vehicles  that  are  necessary  to 
administer/implement  the 
modernization  program  are  eligible 
under  the  CGP.  However,  the  HA  must 
indicate  in  its  Management  Needs 
Assessment  that  such  purchase  is 
necessary  to  improve  or  sustain 
maintenance  operations.  If  the 
maintenance  vehicle  is  to  be  used  for 
both  the  Low-Rent  Public  Housing 
Program  and  other  programs 
administered  by  the  HA,  the  cost  of  the 
purchase  shall  be  prorated  among 
programs.  By  statute,  CGP  funds  are  to 
be  used  to  improve  the  physical 
condition  of  existing  public  housing 
projects  and  to  upgrade  the  management 
and  operation  of  such  projects.  All  work 
items,  including  the  purchase  of 
equipment,  must  be  directly  related  to 
carrying  out  the  physical  and 
management  improvements  to  HA 
property. 


§§  905.669  and  968.315    Allocation  of 
Assistance. 

Elimination  of  Presumptive  Estimates 

Comment:  Most  found  that  the 
previous  sy.stem  caused  unnecessary 
confusion  and  created  HA  credibility 
issues  with  residents  and  local 
government.  They  agreed  with  HUD's 
proposal  to  eliminate  the  presumptive 
estimates  since,  in  general,  they  no 
longer  ser\e  a  useful  purpose,  this 
change  elhninates  the  burden  of 
amending  the  Five- Year  Action  Plan 
and/or  Annual  Statement  during  a  FFY 
because  of<lifferences  between  the 
presumptlvb  estimate  and  final  formula 
amount. 

Response:  As  endorsed  "by  the 
commejiters.  HUD  has  adopted  the 
proposed  rule*s  provision  of  providing 
only  one  formula  amount  in  the  FFY. 

Formula  Characteristics  Report  (FCR) 
Comment:  HAs  expressed  a  need  to 
receive  their  final  formula  amounts  at 
the  earliest  po.ssible  date.  This  would 
allow  HAs  to  base  proposed  work  items 
and  budgets  on  the  actual  dollars 
available.  Commenters  also  requested 
HUD  to  update  the  formula 
characteristics  data  in  July  and  August 
of  each  year  so  that  the  formula 
characteristics  information  can  be 
finalized  in  September.  If  the  formula 
characteristics  information  was  ready  in 
September,  it  could  be  applied  at  the 
earliest  possible  date  to  the 
congressionally  appropriated  amount 
>nelding  each  HA  its  final  funding 
amount  significantly  ahead  of  the  March 
1994  date  achieved  this  year.  Access  to 
new  CGP  funds  at  the  earliest  possible 
date  is  critical  to  obligating  and 
expending  CGP  funds  in  a  timely 
manner. 

Response:  HUD  will  transmit  the 
formula  characteristics  data  to  HAs 
before  the  end  of  the  current  FFY  for 
review  and  updating  for  the  nexi  yea,r's 
formula  run.  However,  since  the 
formula  calculation  is  based  on  all  units 
that  are  under  ACC  and  have  reached 
DOFA  by  October  1  of  the  FFY  in  whidi 
the  formula  is  being  run.  it  is  not 
feasible  for  HAs  to  return  the  FCR  until 
after  October  1.  Notwithstanding  an 
early  review  and  correction  of  data,  HAs 
should  be  aware  that  the  exact  amount 
of  fimds  available  for  the  CGP  may  not 
be  known  until  several  months  into  the 
FFY.  This  is  due  to  the  need  to 
determine  the  following:  (1)  Amount  of 
funds,  jf  any.  carried  over  from  the 
previous  FFY;  (2)  amount  of  hinds 
authorized  for  set-asides  by  the 
Appropriations  Act;  and  (3)  shortfalls,  if 
any.  in  other  programs  which  share  the 
Annual  Contributions  Account  with  the 


Modernization  Program.  Once  the 
adjusted  total  appropriation  for  the 
Modernization  Program  is  determined, 
then  the  Department  is  able  to  run  the 
modernization  formula,  which 
determines  the  allocation  of  funds 
between  the  CIAP  and  CGP,  as  well  as 
the  formula  amounts  for  CGP  HAs. 
However.  HUD  still  anticipates  that  HAs 
will  have  access  to  their  formula 
amounts  earlier  in  the  FFY  since  onlv 
one  formula  amount  will  l)e  provided. 

Basis  for  Appeals 

Comment:  Commenters  also  imlicated 
a  need  for  a  full  explanation  of  ihe 
calculation  of  formOla  amounts 
announced  each  >*ear  by  HUD  to 
determine  if  they  have  a  valid  bn.sis  for 
appeal.  Currently.  HUD  issues  virtually 
no  information  on  how  the  amounts  ore 
calculated  from  year  to  year,  other  than 
the  formula  characteristics  which  HUD 
uses  as  input  to  the  formula. 
Commenters  requested  that  HUD 
provide  a  simplified  explanation  to  all 
HAs,  including  such  factors  as  any  set- 
asides  HUD  is  making  each  year  off  the 
top  of  the  modernization,  the  R.S. 
Means  or  other  factors  HUD  is  using  to 
adjust  local  allocation  levels,  and  any 
deductions  HUD  is  making  against  the 
HA's  allocation. 

Response:  HUD  intends  to  prepare  a 
Notice  each  FFY  that  explains  any 
modernization  set-asides,  deductions 
and  carry-over  funds  and  the  amount  of 
funds  allocated  to  the  CIAP  and  the 
CGP.  HUD  will  also  provide  information 
relative  to  the  R.S.  Means  Index  used  for 
that  FFY.  The  formula  characteristics 
data  used  to  calculate  the  formula 
amount  will  be  transmitted  to  the  H.\ 
with  its  formula  a.mount. 

.\ppeals 

Comment:  HUD  gives  HAs  30  days  to 
review  and  advise  HUD  of  errors  in  the 
FCR  It  does  not  specify  the  calculation 
of  the  30  days.  It  is  recommended  that  • 
the  regulation  be  redrafted  to  state  "30 
days  from  the  HA's  receipt  to  review 
and  advise  HUD  of  errors'  because  of 
previous  delays  (e.g.,  up  to  15  days 
before  HAs  received  this  year's  report). 

Currently,  the  appeal  of  a  HA's  annual 
formula  allocation  can  only  be  based  on 
unique  circumstances.  HAs  suggest  that 
this  is  inappropriate  and  should  be 
changed,  but  they  realized  that  this 
would  require  a  statutory  amendment. 
HAs  want  to  be  able  to  appeal  their 
allocation  if  it  is  based  on  calculations 
that  inaccurately  represent  a  HA's  real 
modernization  needs. 

It  was  also  noted  that  the  increase  in 
the  amount  of  time  a  HA  has  to  appeal 
based  upon  error  from  30  to  60  days 
equalizes  the  HUD-HA  partnership  tur 
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appeals  based  both  on  error  and  unique 
circumstances.  However,  if  HAs  do  not 
file  within  the  time  period,  they  forfeit 
their  appeal  rights.  In  the  spirit  of  true 
partnership,  it  was  suggested  that  if 
HUD  fails  to  respond  to  an  appeal  in 
either  situation  within  60  days,  HUD 
should  forfeit  its  right  to  reject  the 
appeal.  Further,  they  stated  that  this 
would  only  be  effective  and  fair  if  HUD 
officials  do  not  automatically 
disapprove  an  appeal  in  order  to  extend 
the  time  period. 

Fesponse:  HUD  acknowledges  past 
difficulty  in  ensuring  that  HAs  had  a 
full  ,30  days  to  review  and  return  the 
FCR.lt  would  be  difficult  to  track  a 
HA's  receipt  of  the  FCR  on  an 
individual  basis,  and  there  is  a  need  for 
a  fixed  time  for  HAs  to  respond. 
Because  the  data  changes  little  on  an 
annual  basis,  HA  review  time  should  be 
minimal.  As  previously  noted,  HUD  will 
send  out  the  FCR  prior  to  the  end  of  the 
FFY,  (e.g.,  mid-August),  and  HA 
responses  will  not  be  due  until  after 
October  1.  In  addition,  HUD  has  revised 
the  regulation  to  provide  that  the  HA 
will  have  at  least  30  days  to  review  and 
correct  errors  in  the  FCR. 

Although  the  commenters  recognized 
that  a  statutory  amendment  would  be 
necessary  to  allow  other  bases  for 
appeals  of  the  annual  formula 
allocation^  HUD  would  like  to  point  out 
that  the  formula  is  based  on  data 
collected  from  a  major  study  of  the 
modernization  needs  of  public  and 
Indian  housing  agencies.  This  formula  is 
being  used  because  the  modernization 
needs  study  could  not  provide 
statistically  valid  data  on  modernization 
needs  for  every  HA.  The  formula  by  its 
nature  cannot  be  completely  accurate  in 
estimating  the  needs  at  each  HA 
participating  in  the  COP,  but  does 
provide  for  a  reliable  source  of  funds  to 
all  participating  HAs.  HAs  should  also 
recognize  that,  because  this  formula 
funds  on  the  basis  of  relative  needs  of 
HAs,  a  successful  appeal  by  one  HA 
results  in  the  reduction  of  formula 
allocations  to  all  other  HAs. 

HAs  are  also  advised  that  the  appeals 
no  longer  have  an  extra  layer  of  HUD 
review.  The  review,  and  approval  of 
appeals  on  the  basis  of  error  in  data  and 
of  the  reduced  forinula  because  a  PHA 
is  mod-troubled  have  been  delegated  to 
the  Field  Offices,  and  this  should 
facilitate  HUD's  responding  to  those 
appeals  within  the  6G-day  time  frame. 
The  approval  of  appeals  on  the  basis  of 
unique  circumstances  will  be  approved 
at  the  Headquarter's  level  following 
review  at  th6  Field  Office  level.  The 
review  at  the  Regional  Office  level  has 
been  eliminated.  Therefore,  HUD  has 
not  adopted  the  suggestion  that  an 


appeal  is  considered  approved  if  HUD 
does  not  approve/disapprove  within  60 
days. 

Reallocation  of  Funds  Withheld  From 
Mod-Troubled  HAs 

Comment:  One  commenter  noted  that 
HUD  should  be  more  aggressive  in 
recapturing  CGP  and  CIAP  funding 
which  has  not  been  obligated  or 
expended  in  a  timely  manner  and 
should  also  be  more  aggressive  about 
reallocating  CGP  funding  withheld  from 
mod-troubled  HAs.  It  was  urged  that 
these  funds  should  be  reallocated  in  a 
timely  fashion  to  HAs  who  have  proven 
that  they  can  obligate  and  expend  the 
funds  in  a  timely  fashion.  Commenters 
were  concerned  that  FFY  1995  CGP 
funding  would  be  reduced  for  all  HAs 
because  of  the  amount  of  unobligated 
and  unexpended  funds.  Instead,  they 
suggested  that  HUD  add  recaptured  and 
reallocated  funds  to  new  congressional 
appropriations  to  put  the  money  where 
it  will  get  utilized.  HAs  indicated  that 
it  was  unfair  to  penalize  high 
performing  HAs  because  some  HAs  have 
txjen  negligent  in  obligating  and 
expending  their  funds. 

Response:  The  commenter  should 
note  that  section  14  of  the  Act,  as 
amended,  provides  the  methodology 
and  eligibility  for  the  reallocation  of 
funds.  The  Act  also  establishes  a  credit 
system  to  provide  a  HA  with  additional 
funding  after  the  HA  is  determined  to  be 
no  longer  mod-troubled,  to  comf)ensate 
for  amounts  not  received  because  of  the 
mod-troubled  designation. 

The  Department  views  the  recaptxire 
of  funds  from  a  HA  as^a  last  resort  since 
recapture  adversely  impacts  on  the 
residents  who  have  to  continue  to  live 
in  housing  which  needs  rehabilitation. 
HUD  staff  is  directed  to  exhaust  all 
other  means  of  technical  assistance, 
including  requiring  alternative  oversight 
by  a  third  party,  to  help  HAs  obligate 
and  expend  funds.  However,  where 
such  assistance  does  not. work,  HUD 
will  recapture  funds. 

In  response  to  the  concern  regarding 
possible  reduction  in  CGP  funding, 
HUD  has  amended  its  FY  1995  budget 
request  to  increase  by  SlOO  million 
funding  for  modernization  up  to  $2.9-  . 
billion.  - 

Obligation  of  Formula  Funding 

Comment:  Most  commenters  agreed 
with  the  concept  of  fungibility  of  work 
items  to  promote  expenditure  of  oldest 
funds  first  and  recommended  various 
ways  that  HUD  could  further  speed  up 
the  process.  First,  to  speed  the  flow  of 
funds  in  the  modernization  pipeline, 
HUD  should  substantially  speed  up 
HUD's  own  release  of  the  modernization 


funds  each  year.  The  commenters 
believed  that  most  HAs  do  not  get  a 
funding  reservation  until  late  summer 
each  year.  HUD  should  be  able  to  make 
each  year's  new  funding  under  CGP 
available  to  the  HAs  by  no  later  than 
March  1.  Commenters  disagreed  that  the 
two-year  obligation  period  should  begin 
with  the  ACC  amendment.  HAs  slated 
that  it  can  take  up  to  15  months  to 
receive  the  ACC  amendment.  HUD  was 
asked  to  improve  its  performance  in  this 
area  or  continue  to  allow  a  five-year 
period.  Allowing  a  five-year  period 
would  give  HAs  maximum  flexibility  in 
scheduling  modernization  work.  It  was 
suggested  that  HUD's  role  should  be 
limited  to  monitoring  PHA  progress 
through  the  P&E  Report. 

Response:  HUD  disagrees  that  it  will 
take  up  to  15  months  for  HAs  to  have 
an  executed  ACC  amendment  and 
receive  funds.  HUD  has  Streamlined  the 
ACC  amendment  process.  As  noted  in 
Notice  PIH  94-13  (entitled  Expediting 
Obligation/Expenditure  of 
Modernization  Funds  in  the  Pipeline, 
issued  April  6,  1994),  the  ACC 
amendment  is  prepared  by  Field  Office 
program  staff,  reviewed  by  the  HUD 
Field  Counsel  and  forwarded  to  the  HA 
for  signature.  Unless  required  by  State 
or  local  law  or  the  HA  by-laws,  the 
Executive  Director  is  permitted  to  sign 
and  return  the  ACC  amendment  without 
a  Board  Resolution.  HAs  are  encouraged 
to  consider  amending  their  by-laws 
(where  permitted  under  law)  so  that  a 
Board  Resolution  is  not  required  or,  if 
a  Board  Meeting  is  not  imminent,  the 
HA  may  consider  conducting  a 
telephone  Board  Meeting  to  authorize 
the  signing  of  the  ACC  amendment. 
After  ACC  amendment,  the  Field  Office 
should  spread  the  budget  line  items  in 
the  Line  of  Credit  Control  System/Voice 
Response  System  (LOCCS/VRS)  as 
quickly  as  possible.  As  to  the  need  to 
speed  Up  the  provision  of  funds  to  HAs. 
HUD  has  made  significant  progress  in 
this  regard,  and  in  fact,  advised  HAs  of 
their  funding  amount  in  February  of  this 
year.  It  is  anticipated  that  additional 
progress  will  be  made  and  access  to 
funds  will  occur  even  earlier  in  the  FFY 
since  HUD  will  provide  only  one 
formula  amount  and  the  Formula 
Characteristics  Report  for  the  next  FFY 
will  be  sent  out  for  review  and 
validation  prior  to  the  end  of  the  current 
FFY. 

HUD  must  again  emphasize  that  there 
is  no  mandatory  two-year  obligation  . 
period,  three-year  expenditure  period, 
or  5-year  statutory  limit  for  spendifig 
funds  approved  in  a  particular  FFY. 
Generally,  HUD  expects  that  funds 
allocated  in  a  FFY  will  be  obligated 
within  two  years  and  expended  withii-, 


three  years  of  approval  unless  a  longer 
implementation  schedule  is  approved 
by  HUD.  The  HA  has  responsibility  for 
establishing  its  implementation 
schedule,  as  part  of  its  Annual 
Statement.  In  instances  where  it  is 
unreasonable  for  a  HA  to  meet  the  two 
year-three  year  expectation  for 
obligation  and  expenditure  of  funds. 
e.g..  size  of  grant,  complexity  of  the 
work,  the  HA  may  propose  a  schedule 
of  longer  duration.  Also,  as  previously 
noted,  the  HA  may  self-execute  a  time 
extension  of  the  approved 
implementation  schedule  for  reasons 
outside  of  its  control. 

.HUD  plans  to  speed  up  release  of 
modernization  fimds  to  the  extent 
possible.  However.  HUD  disagrees  that 
this  affects  the  modernization  pipeline 
and  suggests  that  addressing  the 
pifwline  is  a  reprogramming  issue.  For 
additional  guidance  on  the  issue  of 
reprogramming,  see  Notice  PIH  94-13. 
Comment:  Another  area  commented 
on  as  causing  delay  in  the  obligation  of 
formula  funding  is  the  LOCCS/VRS 
automated  draw-down  mechanism. 
Problems  include  systemic  problems 
such  as  having  to  draw  equal  monthly 
amounts  as  well  as  persistent  problems 
with  errors  by  Field  Office  staff  in 
placing  edits  on  accounts  and  not 
removing  them  in  a  timely  fashion. 
Reports  were  received  indfcating  that 
some  Field  Office  staff  do  not  agree  wath 
the  expedited  policies  and  deliberately 
delay  the  process. 

Response:  This  system  is  new  and 
monitoring  its  use  is  essential.  To  the 
extent  that  adjustments  are  needed  in  its 
administration,  they  will  be  made. 
Otluif  LOCCS/VRS  "issues  are  discussed 
below  under  the  heading 
"Miscellaneous  Issues." 

Comment:  It  was  reconmiended  that 
the.obligation  requirements  should  be 
made  consi.stent  with  the  annual 
submission  section  which  allows  a  HA 
to  self-e.\ecute  an  extension  when 
delays  are  out  of  its  control.  HUD  was 
cautioned  that  while  on  the  surface 
at  celerating  the  program's 
implementation  schedule  for  obligating 
and  expending  funds  would  suggest  a 
quicker  utilization  of  these  dollars,  such 
an  acceleration  without  a  transition 
period  or  a  recognition  of  the  needs  of 
"larger  HAs  would  likely' result  in  either 
schedules  not  being  met  or  those  dollars 
being  poorly  utilized.  They  noted  that 
HAs  are  still  shifting  their 
modernization  operations  fixjm  one 
based  on  the  CIAP  to  one  based  on  CGP. 
HUD  was  urged  to  review  and.alter     .  - 
other  regulatory  standards  or  work 
practices  as  the  mechanism  for 
icce leral ing  the  usage  of  Federal 
.'iiodemization  dollars. 


Response:  HLTD  again  notes  that  the 
obligation  time-frame  is  a  general  rule. 
If  a  HA  can  demonstrate  that  a  longer 
obligation  timeframe  is  warranted.  HUD 
may  initially  approve  a  time  period 
longer  than  two  years,  and 
subsequently,  a  HA  may  extend  the 
approved  implementation  schedule  if 
there  are  reasons  outside  of  its  control, 
as  long  as  the  extension  is  made  in  a 
timely  manner. 

Comment:  One  HA  noted  that  HUD's 
proposal  was  reasonable  except  for  FFY 
92  and  FFY  93.  In  those  years  their 
plans  included  making  504  accessibility 
improvements,  assessment  and  removal 
of  lead-based  paint,  and  capital 
improvements  required  as  the  resuh  of 
deferred  maintenance  and  inadequate 
previous  years  funding  under  their 
operating  budget  and  CLAP.  It  was 
recommended  that  the  changes  under 
proposed  rule  for  obligating  funds  not 
be  retroac-tive  to  FFYs  92-94. 

i?ei.ponse.- This  obligation  guideline 
will  now  appear  in  the  regulation  and 
continues  to  be  a  guideline.  Approved 
implementation  schedules  for  FFYs  92 
and  93  are  not  disturbed  and  remain  in 
effect  until  amended.  In  general,  HUD 
expects  that  funds  allocated  in  a  FFY 
will  be  obligated  within  two  years  and 
expended  within  three  years  of 
approval.  -     ' 

Comment:  Anotlier  HA  asked  that 
changes  to  the  time  frames  reflect  the 
particular  needs  of  HAs  with  over 
10.000  units.  For  these  large  authorities, 
it  was  suggested  that  the  time  frames 
should  remain  as  they  currently  are. 

Response:  HUD  disagrees  that  a  longer 
period  is  needed  for  larger  HAs.  HUD 
recognizes  the  concerns  of  the  New 
York  City  Housing  Authority  (NYCHA) 
and  other  Hy\s  with  over  10,000  units. 
HUD  wants  to  point  out  that  sec-tion  14 
of  the  Act  does  not  differentiate  between 
the  types  of  submissions  to  be  made'by 
HAs  participating  in  the  CGP  due  to 
their  size.  Nevertheless,  HLTD  believes 
that  the  NYCHA  and  other  large  HAs 
will  be  benefitted,  along  with  all  other 
HAs  participating  in  the  CGP.  as  a  result 
of  the  siniplified  requirements 
contained  in  this  final  rule. 

Comment:  HAs  also  suggested  that  the 
way  to  improve  expenditures  is  not  to 
shorten  the  time  but  to  make  changes  in 
HUD  regulations  including 
pro<:urement.  HUD  oversight,  pre- 
qualificKition  of  vendors,  use  of  state  and 
local  government  purchasing  contracts, 
.u.se  of  previous  participation  forms 
which,  woidd  be  valid  for  2-3  years, 
trainingofHL'D  staff,  expediting  of 
Davi.s-Bacon  issuances,  and  an  inrre.ise 
in  the  administrative  costs  cap. 


Response:  HUD  will  address  the.se 
issues  under  the  heading 
"Miscellaneous  Issues"  below. 

PHMAP  Scores  Relating  to  Obligation 
and  Expenditure  of  Modernization 
Funds 

Comment.  CLPHA  mentioned  in  its 
comments  that  HAs  on  the  average 
nationwide  now  spend  -80%  of  their 
modernization  funds  within  3.25  years 
fr(g^-the  time  they  receive  their  ACC 
amendment.  In  a  large  proportion  of 
cases,  the  remaining  20%  of  the  funds 
are  held  up  for  a  variety  of  reasons 
beyond  the  control  of  the  HA  (e.g.. 
unsatisfactory  performance  by 
contractors,  litigation,  unfore-seen 
problems  with  lead-ba.sed  paint, 
asbestos,  other  hazardous  materials  or 
site  problems).  CLPHA  recommended 
that  PHAs  PHMAP  scores  be  based  on 
the  time  it  take  them  to  obligate  or 
expend  80%  of  their  modem izat ion 
money,  since  this  is  much  more  within 
the  control  of  the  PHA.  Another 
commenter  objected  to  the  all  or  nothing 
bases  of  PHM/U'.  Although  no 
suggestions  were  made,  the  PHA 
suggested  as  an  overall  recommendation 
that  a  PHA's  performance  be  based  on 
whether  they  have  accomplished  the 
scope  of  work  stated  in  their  work  plan 
as  opposed  to  whether  they  have 
residuals  resulting  from  this  plan. 

Response:  HUD  has  referred  these 
comments  to  the  PHMAP  working  group 
for  consideration  in  the  development  of 
a  revised  PHMAP  rule.  If  a  HA  can 
demonstrate  that  a  longer 
implementation  schedule  is  iiecessarv, 
e.g..  size  of  grant,  complexity  of  work, 
HUD  may  approve  a  stihedule  that 
exceeds  the  National  guideline.  PHM.VP 
is  based  on  whether  they  are  performing 
under  the  HUD-approved  or  extended 
schedule. 

.'Mteniative  Management  Strat»*gy 
Comment:  While  commmtnters 
appreciated  the  mechanism  of  a  prior 
corrective  action  order  with  appeal 
rights  that  the  proposed  nile  offers,  the 
parameters  were  found  to  be  too  v.igue 
The  following  improvements  were 
suggested:  (a)  Prior  to  imposition  of  this 
penalty,  the  agency  nuist  have  been 
declared  mod^troubled  for  at  lea.st  one 
yejr;  (b)  The  mod-troubled  authoritv 
must  be  failmg  to  meet  the  objectives  set 
forth  in  its  Memorandum  of  .Agreement; 
and  (c)  At  least  six  months  prior  to 
imposing  the  penalty,  a  team  consisting 
of  HLT)  personnel  and  better  performing 
CGP  agencies  should  be  sent  to  the 
affected  authority  to  tr>'  to  assist  the 
agency  in  getting  its  program  in  order. 
Some  commenters  agreed  that  a  HUD 
alternative  management  strategy  may  be 
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imposed  as  long  as  the  HA  is  given  a 
voice  in  the  strategy. 

Response:  The  comments  present  a 
rather  rigid  structure.  HUD  prefers  to 
work  with  the  HAs  on  a  case-by-case 
basis  and  tailor  its  technical  assistance 
to  HAs  based  on  their  specific  needs 
before  requiring  an  alternative  strategy. 
HUD  would  only  require  alternative 
management  by  a  third  party  after  a 
corrective  action  order  had  been  issiyd 
and  the  HA  failed  to  comply  with  the 
order.  Examples  of  technical  assistance 
that  may  be  provided  include  but  are 
not  limited  to: 

1.  Helping  the  HA  with  budget 
revisions  that  will  use  the  oldest  funds 
first  by  substituting  work  items  which 
are  ready  to  go  to  contract  award; 

2.  Working  with  the  HA  to  acquire  in- 
house  capability  for  managing  the 
modernization  program,  including 
hiring  additional  staff  or  staff  training, 
or  requiring  alternative  oversight  of  the 
modernization  program  through 
contracting  with  another  entity  for 
oversight; 

3.  Facilitating  the  sharing  of 
information  and  cross-training  among 
HAs.  such  as  arranging  for  a  HA  with 
problems  obligating  funds  to  receive 
assistance  from  a  HA  that  is  a  high 
performer  in  this  area;  and 

4.  Training  the  HA  on  the  use  of  an 
indefinite  quantity  A/E  contract  or  the 
issuance  of  a  solicitation  to  procure  a 
pool  of  qualified  A/E  firms,  rather  than 
just  one  firm,  to  provide  services,  as  a 
means  to  contract  quickly  for  critical 
services  in  a  timely  manner. 

§§905.672  and  968.320 
Comprehensive  Plan  (Including  Five- 
Year  Action  Plan) 

Notice  of  Submission  Date 

Comment:  It  was  proposed  that  HUD 
shall  notify  HAs  of  the  requested  date 
for  submitting  or  updating  a 
Comprehensive  Plan.  For  planning 
purposes,  HAs  may  use  the  amount  they 
received  under  CGP  in  the  prior  year  in 
developing  their  Comprehensive  Plan  or 
they  may  wait  for  the  annual  HUD 
notification  of  formula  amount.  One 
commenter  conditionally  supported  this 
proposal,  and  explained  that  without 
the  formula  amount,  forms  cannot  be 
completely  or  accurately  filled  out.  If 
there  is  a  major  change  in  the  formula 
amount,  the  planning  and  meetings  with 
residents,  staff,  architects,  governmental 
agencies  would  have  to  be  repeated. 
While  the  proposal  may  help,  it  was 
noted  that  it  has  the  potential  to  also  do 
a  lot  of  harm  by  creating  more  work  and 
putting  a  HA  into  a  very  awkward  and 
damaging  position  with  staff,  residents 
and  local  agencies.  IHA  conimenters 


were  in  favor  of  these  changes.  One 
commenter  objected  to  the  removal  of 
the  30-day  notice  for  resident  groups 
upon  HUD's  indication  of  the  estimated 
funding  level. 

Response:  A  HA  has  the  option  to 
prepare  its  Comprehensive  Plan/ Annual 
Statement  based  on  funding  received  in 
the  prior  year  and  make  adjustments 
before  submission  to  HUD  if  the  same 
amount  of  funding  is  not  provided  in 
the  current  year  or  the  HA  can  wait  for 
the  actual  formula  amounts  before 
preparing  its  submission.  HUD  has 
retained  the  proposed  provision,  and 
notes  that  with  one  formula  amount, 
any  difference  between  a  presumptive 
estimate  and  a  final  formula  amount  is 
eliminated.  The  accelerated  approach 
which  is  optional,  may  use  a  dollar 
amount  for  planning  purposes,  i.e.,  last 
FFY's  final  formula  amount,  that  is 
different  from  the  actual  formula 
amount  for  the  current  FFY.  If  there  are 
problems  associated  with  that  approach, 
the  HA  may  continue  to  use  the  old 
approach  [i.e.,  the  HA  could  wait  for  the 
actual  formula  amount,  before  planning 
for  the  current  year).  In  any  event,  a 
HA's  Annual  Submission  must  be 
received  in  the  Field  Office  no  later  than 
July  15  each  year  in  order  to  allow  for 
the  75-day  review  period  before  the  end 
of  the  FFY.  Since  HUD  will  no  longer 
provide  an  estimated  formula  amount. 
HUD  has  eliminated  the  requirement  for 
the  initial  notice.  The  level  of  detail  and 
the  format  for  the  public  notice  has  been 
left  to  local  discretion. 

Public  Notice 

Comment:  HUD  proposed  to  expand 
the  public  notice  requirements.  HAs 
were  to  provide  public  notice  of  the 
advance  meeting  and  the  public  hearing 
in  a  manner  determined  by  the  HA  and 
which  ensures  notice  to  all  duly  elected 
resident  councils.  The  information  to  be 
provided  in  the  public  notice  was  also 
to  be  expanded  to  include  a  summary  of 
activities  of  the  previous  year  and 
progress  update,  estimated  funding 
level,  .summary  of  CGP  requirements, 
the  estimated  lime  frames  for 
completion  of  the  required  CGP 
documents  and  the  requirement  for 
resident  participation  in  the  planning, 
development  and  monitoring  of 
modernization  activities  under  the  CGP 
In  order  to  reach  a  much  broader  public, 
HAs  stated  that  they  would  have  to  use 
means  beyond  mailings  to  current 
residents.  Conimenters  objected  to  the 
use  of  media  such  as  newspapers,  radio 
and  TV  because  it  would  greatly 
increase  the  cost  to  the  H.^,  and  HUT) 
should  allow  an  increase  in  the 
allowable  administrative  costs  to  cover   '■ 
the  additional  expense.  For  the  public  at 


large,  it  was  sugge.sted  that  the  HAs  state 
that  the  required  information  is 
available  for  inspection  at  various 
locations.  Presenting  a  draft  P&E  Report 
for  all  active  funding  years  would 
increase  the  HA's  administrative 
burden.  A  simplified  summary  of  active 
modernization  projects  and 
management  improvements  in  a  format 
to  be  determined  by  the  HA  was 
suggested  as  sufficient  for  this  stage  of 
the  process. 

Other  commenters  found  an 
improvement  in  the  timing  and  manner 
of  the  notice,  but  also  qugstioned  the 
level  of  detail.  The  listed  details  were 
thought  to  be  more  appropriate  for  the 
resident  meetings  and  public  hearings 
and  the  notice  should  properly  indicate 
that  these  details  will  be  presented 
during  these  forums.  Large  HAs  found 
there  is  no  way  to  simply  summarize 
this  information  because  any  summary's 
level  of  detail  would  be  so  broad  that 
the  report  would  be  meaningless.  It  was 
also  said  to  be  impossible  to  summarize 
large  HA's  activities  and  progress  on 
hundreds  of  contracts  representing 
hundreds  of  millions  of  dollars  in 
contract  work  on  any  HA-wide  notice. 
HAs  requested  the  discretion  to  provide 
such  detail  where  feasible  and 
appropriate.  Recommended  information 
in  resident  letters  would  include  basic 
information  [i.e.,  level  ol  funding  and 
the  time  and  place  of  the  advance 
meeting)  with  the  understanding  that 
additional  information  is  available  upon 
request  at  the  HA's  management-office. 

Response:  HUD  has  revised  the  publit. 
notice  provision.  HAs  have  the 
discretion  to  decide  the  level  of  det.-.il 
and  format  of  the  public  notice.  HUD  is 
not  specifying  the  information  to  be 
included  in  the  public  notice.  Public, 
notice  related  costs  are  eligible 
administrative  costs. 

Advance  Meetings 

Comment:H\JD  propo.sed  that  the  H.\ 
shall  hold,  within  a  reasonable  amount 
of  time  before  the-public  hearing,  an 
advance  meeting  for  residents  and  duly 
_  elected  resident  councils  at  which  the 
HA  shall  explain  the  components  ol  the 
Comprehensive  Plan.  The  meeting  shall 
be  open  to  all  residents  and  duly  elected 
resident  councils.  In  addition.  HUD 
requested  comments  as  to  resident 
consultation  regarding  changes  to  tiie 
Five- Year  Action  Plan. 

Most  commenters  agreed  that  the 
timing  of  meetings  with  residents 
should  be  the  decision  of  the  HA.  HUD 
was  requested  to  clarify  to  HAs. 
residents  and  HUD  Field  Offices  that  the 
residents'  role  is  to  advise  and  not 
approve.  It  was  stated  that  resident 
interest  and  concern  are  concentrated 


on  the  development  in  which  they 
reside.  Given  the  backlog  of  critical 
work  that  must  be  done,  such  as 
replacing  leaking  roofs  and  complying 
with  HUD  mandates,  there  is  often 
considerable  frustration  about  the 
inclusionary  planning  process  when 
realistically  there  is  not  a  lot  of  choice 
about  what  will  be  done.  Another  HA 
noticed  that  resident  involvement  has 
diminished  since  it  began  conducting 
advance  meetings.  One  commenter 
objected  to  the  removal  of  the  three- 
week  notification  for  a  public  hearing, 
following  the  advance  meeting  because 
they  considered  the  current  rule  to  be  a 
reasonable  minimum. 

Regarding  resident  consultation  on 
changes  to  the  Five-Year  Action  Plan, 
NAHRO  suggested  there  is  no  need  for 
a  dollar  threshold  nationwide.  Each  HA 
has  its  ovm  method  in  place  for 
consultation  with  residents.  HAs  are 
currently  notif>'ing  residents  and  their 
representatives  and  public  officials 
about  the  CGP.  They  questioned  what 
benefit  further  notification  requirements 
would  provide.  One  HA  proposed 
wTitten  notification  to  resident  council 
presidents  with  a  meeting-per  local 
needs.  They  proposed  to  limit  the 
definition  of  significant  change  to 
instances  where  a  work  item  is  deleted 
or  postponed  from  the  Five-Year  Plan. 
Modifications  resulting  from  a 
reprogramming  of  unobligated  funds 
from  a  work  item  or  in  response  to 
emergency  needs  should  not  be  deemed 
as  significant  changes  for  resident 
consultation  purposes.  IHAs  that 
commented  suggested  that  this 
consultation  should  be  at  the  discretion 
of  each  HA.  For  a  threshold,  they 
recommended  that  resident  consultation 
would  be  in  order  when  significant   > 
changes  reach  the  cumulative  total  of 
15%  of  the  total  grant  amount. 

One  commenter  did  not  support 
putting  the  burden  on  the  HA  to  create 
resident  involvement.  It  was 
recommended  that  HUD  should 
mandate  that  a  minimum  of  one  notice 
be  given  to  residents  of  the  HA's  intent 
to  apply  for  funds  combined  with  a 
notice  of  one  public  hearing  to  solicit 
input. 

One  commenter  suggested  that  the 
proposed  rule  separates  the  planning 
process  from  the  funding  process, 
making  resident  participation  in  the 
former  of  little  consequence  to  the  latter. 
Tenant  consultation  w'ould  have  no 
meaningful  purpose.  It  was  also 
suggested  that  this  is  inconsistent  with 
the  statute  because  HUD  was  fulfilling 
the  resident  consultation  require.ments 
simply  by  engaging  tenants  in  abstract 
discussions  of  modernization  concerns, 


unrelated  to  any  particular  year's 
funding  decisions. 

Response:The  final  rule  incorporates 
the  proposed  rule  provisions.  HUD 
strongly  recommends  open  and  full 
communication  between  the  residents 
and  the  HA  throughout  the  planning 
and  funding  process  and  believes  that  it 
is  essential  to  achieve  and  sustain  viable 
public  and  Indian  housing.  As  requested 
by  the  comments,  the  timing  of  meetings 
with  the  residents  should  be  at  the 
discretion  of  the  HA.  HUD  has  decided 
not  to  impose  thresholds  on  resident 
consultation  for  changes  within  the 
Five-Year  Action  Plan.  Although 
resident  council  involvement  is  not 
required  whenever  work  items  are 
shifted  within  the  Five-Year  Action 
Plan.  HUD  believes  that  consultation  is 
generally  in  the  best  interest  of  good 
relations  between  the  HA  and  the 
residents.  The  degree  of  consultation 
should  be  consistent  with  the  degree  of 
change  and  that  determination  is  at  the 
discretion  of  the  HA.  HAs  are 
encouraged  to  inform  residents  of 
significant  changes.  Except  for 
emergencies,  items  which  are  not  in  the 
Five-Year  Action  Plan  require  resident 
consultation  and  HUD  approval  before 
being  undertaken. 

Public  Hearing 

Comment:  HUD  proposed  that  HAs 
hold  annually  at  least  one  public 
hearing  and  any  appropriate  number  of 
additional  hearings  to  ensure  ample 
opportunity  for  residents,  local 
-government  officials  and  other 
interested  parties  to  express  their 
priorities  and  concerns.  HAs  were  to 
give  full  consideration.to  the  comments 
and  concerns  of  residents,  local 
government  officials,  and  other 
interested  parties.  NYCHA  indicated 
that  each  year  there  are  too  many 
changes  in  their  plans  to  detail  at  the 
public  hearing.  NYCHA  urged  PHAs  to 
provide  detailed  resident  notification, 
and  the  best  vehicle  for  large  PHAs  to 
provide  this  notification  is  through 
Modernization  and  Maintenance 
Committee  meetings  at  the  development 
level. 

Additionally,  it  was  commented  that 
presenting  a  draft  P&E  Report  for  all 
active  funding  years  would  increase 
instead  of  decrease  the  HA 
administrative  burden.  The  final  report 
would  need  to  prepared  again  in  just  a 
few  months.  Adding  the  P&E  Reports  to 
the  agenda  would  compound  the 
confusion  in  absorbing  all  this 
information  during  meetings.  A  simple 
summar\' of  active  modernization 
projects  and  management  improvements 
would  suffice  for  this  stage  of  the 
process. 


Response:  In  the  final  rule.  HUD  has 
left  the  level  of  detail  up  to  the  HA. 
However,  the  HA  is  required  to  present 
information  on  the  Comprehensive 
Plan/ Annual  Submission  and  progress 
of  previously  funded  modernization 
programs.  Development  level  meetings 
are  acceptable,  but  not  required.  By 
statute,  HAs  must  hold  at  least  one 
public  hearing.  The  number  of 
additional  meetings  necessarv  is  left  to 
H.'\  discretion. 

Summaries 

Comment:  As  part  of  its 
Comprehensive  Plan,  a  HA  is  required 
to  prepare  various  summaries.  Some 
commenters  questioned  the  level  of 
detail  required.  Rather  than  require  less 
detail  that  would  require  more 
e.xplanation  after  the  fact,  one  HA 
suggested  that  the  required  level  of 
detail  should  be  such  that  HUD  will  be 
able  to  make  its  eligibility  and 
environmental  needs  determination  at 
the  time  of  submission.  PHADA 
suggested  that  the  provision  of  work 
categories,  quantity,  and  overall  costs, 
as  opposed  to  work  items  and 
individual  costs,  is  a  workable 
compromise.  It  was  requested  that  the 
rule  more  clearly  define  the  level  of 
detail  at  this  point. 

Another  issue  related  to  the  level  of 
detail  was  that  because  HUT)  proposes 
that  the  level  of  detail  in  the  Annual 
Statement  and  Five-Year  Action  Plan  be 
consistent,  this  would  result  in 
increased  detail  in  the  balance  of  the 
Five-Year  Plan.  It  was  found  to  be 
beneficial  to  use  a  consistent  level  of 
detail  for  all  work,  however  a  HA  noted 
that  the  level  of  detail  should  be  in 
sufficient  detail  to  relay  the  scope  of 
work  and  cost  for  all  reports,  i.e..  the 
new  Five-Year  Plan  and  the  P&E  Report. 
A  further  breakdown  of  work  items  in 
the  P&E  Report  would  be  an 
extraordinary  administrative  burden  for 
HAs  and  contractors  and  would  be  of 
questionable  valUfe  and  accuracy. 
Detailed  cost  documentation  e.xists  in 
HA's  files  to  support  any  work  items 
that  HUD  would  like  to  examine  more 
closely. 

Respon^^e.  HUD  has  adopted  the 
recommendation  that  the  level  of  detail 
be  consistent  in  the  Annual  Statement, 
the  Five-Year  Action  Plan  and  the  P&E 
Report.  The  level  of  detail  for  physical 
work  includes  a  description  of  major 
work  categories,  quantity  and  cost.  The 
level  of  detail  for  administrative  and 
management  improvement  costs  must 
be  sufficient  enough  for  HUD  to  make  a 
determination  of  eligibility.  For 
example,  the  HA  must  describe  training 
activities  and  how  thev  relate  to 
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identified  physical  or  management 
improvement  needs. 

Comment:  The  combination  of  annual 
statements  and  Gve-year  plans  at 
§  9B8.330  presented  a  statutory'  issue 
according  to  ACORN.  ACORN  argued 
that  this  contradicts  section  14(e)(3)(A) 
of  the  Act,  which  sets  forth  the 
requirement  of  PHAs  to  produce  an 
Annual  Statement.  Further,  it  was  stated 
that  this  requirement  is  clearly  distinct 
from  the  comprehensive  needs 
assessment  and  action  plan  described  in 
subsections  (e)(1)(A)  and  (e)(1)(D). 
ACORN  stated  that  the  combination  of 
the  Annual  Statement  with  the  larger 
document  will  make  interpretation  of 
the  single  year's  policymaking  very 
difficult.  Site-specific  data  for  residents 
will  become  confusing.  Since  the  Five- 
Year  Action  Plan  and  Annual  Statement 
serve  two  distinct  purposes,  and  since 
their  me.'^er  will  entail  significant 
disadvantages  in  citizen  participation, 
they  argued  that  the  two  should  remain 
separate. 

Response:  It  is  not  accurate  to  suggest 
that  HUD  has  combined  the  Annual 
Statement  and  Five- Year  Action  Plan  in 
a  way  that  violates  the  Act.  The 
information  related  to  the  Annual 
Statement  and  Five- Year  Action  Plan 
remain  distinguishable.  The  work 
expected  to  be  accomplished  in  each  of 
the  five  years  will  be  identified  on  a 
Work  Statement  for  that  year  by  major 
work  categories.  Requiring  HAs  to  only 
describe  a  major  work  category  with 
quantity  and  cost  without  sj)ecifying 
work  items  within  a  major  work 
category  is  in  keeping  with  the  statutory 
intent  of  granting  more  flexibility  to 
HAs  and  eases  the  transition  to  hill  five- 
year  fungibility.  The  HA  must  continue 
to  provide  residents  with  the 
opportunity  to  review  the  Annual 
Statement  and  comment  on  it,  and  such 
comments  must  be  taken  into  account  in 
finalizing  the  Annual  Statement  prior  to 
submission  to  HUD.  Definitions  of 
Annual  Statement,  Work  Statements  - 
and  Annual  Submission^ave  been 
added  to  the  rule. 

Level  of  Detail  in  Five- Year  Action  Plan 
vs.  Performance  and  Evaluation  Report 
(P&E  Report) 

Comment:  Numerous  comments  were 
received  concerning  the  level  of  detail 
in  the  Aiuiual  Statement  versus  the 
level  of  detail  in  the  P&£  Report. 
Currently,  the  level  of  detail  is  the  same 
in  both  documents;  however,  in  the 
proposed  rule,  this  provision  was 
modified  to  require  less  detail  in  the 
Annual  Statement  and  more  detail  in 
the  P&E  Report. 

One  HA  agreed  with  HUD's  proposal 
to  eliminate  the  current  Annual 


Statement  and  Five- Year  Action  Plan 
and  incorporate  their  information  into  a 
modified  Five- Year  Action  Plan.  They 
agreed  that  requiring  HAs  to  describe  a 
major  work  category  with  only  quantity 
and  cost  without  specifying  work  items 
is  in  keeping  with  the  statutory  intent  of 
granting  more  flexibility  to  HAs  and  as 
such  eases  the  transition  to  full  five-year 
fungibility.  However,  they  requested  , 
that  HUD  clarify  the  issue  regarding 
ineligible  costs  in  the  Five- Year  Action 
Plan.  To  further  minimize  major 
disagreements  at  the  end  of  the  process,. 
CLPHA  recommended  that  HUD  should 
clearly  spell  out  in  advance  any  items 
which  HUD  will  consider  strictlv 
ineligible.  CLPHA  urged  that  the  list  of 
ineligible  items  be  shortened  and  that 
additional  items  be  made  specifically 
eligible  under  CGP. 

NAHRO  supported  a  five-year 
"fungible"  approach  to  the  (XP. 
However,  NAHRO  commented  on  the 
level  of  d^ail  to  be  required  in  the  new 
Five- Year  Action  Plan.  NAHRO  was 
concerned  by  HUD's  statement  on 
ineligible  costs,  it  was  found  to  give 
HAs  the  impression  that  when  their  P&E 
Reports  are  filed  with  the  Field  Offices, 
work  items  can  be  disallowed  even  if 
tliey  are  eligible  expenses.  In  order  for 
the  Five- Year  Action  Plan  to  be 
"fungible"  the  actual  details  of  how  the 
funds  were  spent  should  be  included  at 
the  end  of  the  year,  not  at  the  beginning, 
in  the  Annual  Submission.  Both  Field 
Offices  and  HAs  should  be  familiar  with 
eligibility  of  work  items  and  guidance  to 
both  groups  about  eligible  costs  should 
be  clear.  However.  NAHRO  did  not 
want  Field  Offices  to  believe  that  they 
can  disallow  eligible  items.  According 
to  NAHRO.  fungibility  should  allow  the 
H.'\  to  decide  what  items  they  will  do 
and  where. 

Four  IHAs  indicated  satisfaction  with 
the  guidance  on  eligible  and  ineligible 
costs,  but  noted  that  if  HUD  expands 
and  or  clarify  these  lists,  they  suggest 
that  IHA's  should  be  included  in 
developing  such  lists  in  light  of  their 
unique  modernization  needs  and 
differences  from  PHAs. 

Two  commenters  questioned  HUD's 
proposal  that  if  the  HA  performs  a  work 
item  that  HUD  wrill  not  be  able  to 
determine  if  it  was  an  eligible  work 
item,  then  HAs  would  have  to  repay 
ineligible  costs  discovered  during 
review  of  the  P&E  Report.  It  was 
suggested  that  this  procedure  could 
permit  HUD  to  fail  to  properly  review 
and  then  seek  denial  of  hinds  or 
reimbursement  later.  A  better  approach 
is  for  HUD  to  have  sufficient  detail  in 
the  Annual  Statement  in  order  to  make 
an  eligibility  determination  up-firont. 
This  eliminates  any  question  oj  how  the 


HA  should  proceed.  HUD  still  has  the 
authority  to  deny  funds  or  seek 
reimbursement  from  the  HA  that  has 
clearly  performed  ineligible  work.  The 
HA  did  not  support  the  Five- Year 
Action  Plan  minimal  level  of  detail  and 
the  resulting  discretion  by  HUD  to  sef>k 
reimbursement  for  ineligible  costs. 
Another  suggested  approach  was  to 
reduce  the  agency's  future  CGP  amount 
to  recoup  the  ineligible  expenditure. 

CLPHA  disagreed  with  tne  level  of 
detail  being  proposed  for  the  Five-Year 
Action  Plan  and  for  the  P&E  Report. 
They  suggested  that  in  the  Five-Year 
Action  Plan,  references  to  quantities  be 
eliminated  and  that  the  "major  work 
category"  along  with  a  general 
description  be  considered  acceptable. 
They  acknowledged  that  PHAs  must 
plan  in  detail,  and  HUD  could  require 
them  to  ifiaintain  documentationin 
their  files  to  supjjort  the  work  activities 
proposed.  CLPhIA  indicated  that  it 
would  be  desirable  to  keep  the  detail  in 
the  P&E  statements  no  greater  than  in 
the  Five-Year  Action  Plan.  A  further 
breakdown  of  work  items  in  the  P&E 
Report  would  be  a  heavy  administrative 
burden  for  PHAs  and  contractors,  and 
would  be  of  questionable  value  and 
accuracy.  For  purposes  of  audits.  HUD 
could  reasonably  require  a  PHA  to  keep 
detailed  cost  documentation  in  its  files, 
to  support  any  work  items  that  HUD 
would  like  to  examine  more  closely. 

They  considered  the  Two- Year 
Application  a  better  option  for  reducing 
paperwork  and  the  burden  of  review. 
The  HA  supported  the  current  level  of 
detail  required  by  the  Ajinual  Statement 
and  Five-Year  Action  Plan  versus  the 
proposed  Five-Year  Action  Plan  with 
one  level  of  detail. 

Several  comments  regarding  the  P&E 
Report  were  mentioned  and  responded 
to  above.  The  level  of  detail  was  the 
greatest  concern.  One  commenter  noted 
that  the  proposed  amendments  will 
require  them  to  develop  the  annual  P&E 
Report  in  greater  detail  to  cover  a  lack 
of  detail  in  the  Five-Year  Action  Plan. 
Generally,  they  had  been  moving  from 
more  detail  in  the  Physical  Needs 
Assessment  to  lesser  detail  in  their 
Annual  P&E  Report.  They  wished  to 
continue  this  practice.  They  also  hoped 
that  HUD  would  continue  to  allow  HA's 
to  develop  facsimiles  of  required  HUD 
forms  for  the  CGP  that  work  better  with 
their  housing  stock  while  allowing  them 
to  work  on  the  forms  in  spreadsheet 
format. 

To  satisfy  the  proposed  rule,  one 
commenter  thought  it  would  have  to 
keep  two  sets  of  records- (one  to  prepare 
the  hmited  detail  of  the  Five-Year 
Action  Plan  and  another  to  write  the 
P&E  Report).  This  change  was  found  to 
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not  result  in  any  real  saving  of  time  or 
effort  for  HUD.  It  may  reduce  by,  at 
most,  two  months  the  up-front 
processing  time  reviewing  HA 
submissions;  however.  HUD  would  still 
have  to  review  each  HA's  P&E  Report  in 
detail  for  line-item  eligibility.  It  was 
proposed  that  if  it  is  beneficial  for  a  HA 
to  keep  the  current  level  of  detail  in  its 
submitted  plans  and  P&E  Report,  it 
should  be  able  to  do  so.  They  suggested 
the  following  amendment:  "The  Work 
Statement  for  all  five  years  will  be,  at 
least,  at  the  current  level  of  detail  so 
that  the  HA  may  interchange  work  items 
as  discussed  in  §968.320(d)(5)(i)." 
Adding  any  additional  post-program 
review  and  evaluation  was  not  found  to 
be  in  the  spirit  of  providing  HAs  with 
regulatory  relief.  The  time  saved  up- 
front is  not  worth  the  additional  time 
spent  responding  to  audits  later  on. 

Commenters  recommended 
combining  the  two  processes  (P&E 
Report  and  Annual  Submission  of 
Activities  and  Expenditures)  into  one. 
One  IL\also  requested  that  HAs  not  be 
burdened  with  generating  resident 
interest  in  the  preparation  of  this  report. 

Response:  In  order  to  permit  full 
fungibility  of  work  items  in  the  Five- 
Year  Action  Plan,  the  level  of  detail 
with  regard  to  work  items  must  be 
consistent  in  all  five  years.  HUD 
proposed  limiting  the  level  of  detail  up- 
front to  reduce  administrative  burden  to 
HAs.  It  was  further  proposed  that  HAs 
provide  additional  detail  in  the  P&E 
Report  for  purposes  of  determining 
eligibility.  However,  after  reviewing  the 
comments,  HUD  agrees  that  the  level  of 
detail  should  be  consistent  in  the 
Annual  Statement,  the  Five-Year  Action 
Plan  and  the  P&E  Report.  Also,  in 
keeping  with  HUD's  commitment  to 
simplify  the  CGP  and  provide  maximum 
fiexibility  wherever  possible,  HUD  has 
streamlined  the  level  of  detail  that  must 
be  provided.  The  rule  now  requires  HAs 
to  specify  major  work  categories, 
quantities  and  costs.  For  example,  100 
kitchens  at  Development  X  for  a  total  of 
$100,000.  The  level  of  detail  for 
administrative  and  management 
improvement  costs  must  be  sufficient 
enough  for  HUD  to  make  a 
determination  of  eligibility.  HUD 
already  may  request  additional 
information  (e.g.,  for  eligibility 
determinations)  to  facilitate  review  and 
approval  of  the  Annual  Submission 
during  the  75-day  review  period.  HUD 
notes  that  HAs  have  the  responsibility 
for  ensuring  that  only  eligible 
modernization  work  items  are  charged 
to  the  CGP.  As  previously  noted,  work 
items,  including  the  purchase  of 
equipment,  must  be  directly  related  to 
carrying  out  physical  and  management 


improvements  identified  in  the  Needs 
Assessments.  Such  work  must  be 
modest  in  design  and  cost,  but  still 
blend  in  with  the  design  and 
architecture  of  the  surrounding 
community.  HAs  are  advised  to  keep 
supporting  documentation  relative  to 
work  items  within  the  major  work 
category  for  monitoring  and  auditing 
purposes  and  such  information  must  be 
made  available  to  HUD  upon  request. 

HUD  wishes  to  maintain  a  partnership 
with  HAs  throughout  the  CGP  process 
and  minimize  concerns  regarding  the 
eligibility  of  work  items.  Eligible  work 
items  include  those  which  are  modest  in 
design  and  cost,  but  still  blend  in  with 
the  design  and  architecture  of  the 
surrounding  communities  by  including 
amenities,  quality  materials  and  design 
and  landscaping  features  that  are 
customary  for  the  locality  and  culture. 
However,  if  a  HA  has  a  question  on  the 
possible  eligibility  of  a  work  item,  it 
should  consult  with  the  Field  Office. 
Should  a  HA  expend  funds  for  ineligible 
work  items,  HUD  will  require 
repayment. 

HAs  may  develop  facsimiles  of 
required  HUD  forms  as  long  as  they 
contain  all  of  the  required  information 
in  a  format  that  reasonably 
approximates  the  actual  format. 

Demonstration  of  Long-Term  Physical 
and  Social  Viability  Cost 
Reasonableness  and  TDC 

Comment:  Generally,  IHAs  supported 
retaining  TDC  while  HAs  preferred 
other  methods.  One  PHA  supported  the 
current  method  of  TDC  and  the  90% 
requirement.  However,  the  PHA 
suggested  that,  HAs  have  the  option  to 
use  CGP  funds  to  supplement  other 
funds  to  demo  and  replace  units  where 
that  option  is  most  advantageous  to 
HUD  and  the  HA.  Thus,  if  the  HA 
intends  to  modernize  a  project  at  80% 
of  TDC,  it  should  have  the  option  to  add 
20%  of  other  funding  to  demolish  and 
rebuild  the  complex.  This  option  could 
require  review  and  approval  by  HUD, 
and  the  Public  Hearing  and  Resident 
Group  review. 

Commenters  noted  that  often,  the  HA 
spends  an  inordinate  amount  of  time 
after  the  architect  develops  the  plans 
and  specifications  trj-ing  to  determine 
how  or  what  should  be  cut  from  the 
minimumto  construct  the  development. 
We  should  be  striving  for  quality  not  a 
specific  quantity. 

Commenters  were  pleased  with  the 
proposed  new  way  of  evaluating  cost 
reasonableness,  namely  ty  evaluating 
the  costs  of  individual  types  of  work 
items  and  comparing  them  with 
"published  private  construction  cost 
standards.  CLPHA  recommended  that  a 


PHA  be  allowed  to  demonstrate  cost 
reasonableness  under  any  of  the  three 
following  methods:  (a)  The  current 
approach  using  90%  of  TDCs;  (b)  the 
cost  reasonableness  approach  related  to 
the  cost  of  individual  work  proposed  by 
HUD  in  the  proposed  rule,  but  also 
allowing  PHAs  to  submit  additional 
data  concerning  local  market  conditions 
as  they  relate  to  published  cost 
indicators:  or  (c)  sealed  pre-bid 
estimates  to  be  compared  to  the 
competitive  bids  received  for  such 
work.  Once  approved,  the  definition 
used  by  the  PHA  would  remain 
constant. 

Another  commenter  suggested  that 
HUD  should  allow  HAs  to  develop  their 
own  methods  of  determining  the  cost 
reasonableness  of  planned  work.  These 
cost  evaluations  should  not  be 
submitted  to  HUD  on  an  annual  basis 
and  should  not  have  to  be  retained  by 
HAs  for  HUD  review.  The  time  and  cost 
of  generating  this  kind  of  data  in  a  form 
suitable  for  HUD  audit  could  be 
significant.  Pre-bid  estimates  and 
competitive  bids  received  for  work 
should  be  adequate  to  document  the 
reasonableness  of  cost  for  work  items. 
HUD  was  urged  to  use  a  sufficiently 
expansive  definition  of  reasonable  cost 
to  permit  HAs  to  utilize  very  durable 
materials  and  construction  techniques 
.  and  revised  modernization  standards 
critical  to  ensuring  a  development's 
long-term  viability.  HUD  was  also  urged 
to  implement  a  similar  standard  for  its 
development  program.  In  particular, 
development  cost  must:  (a)  Be  more 
reflective  of  local  and  changing 
condifions;  (b)  expand  beyond  the 
modest  design  standards:  and  (c) 
provide  adequate  square  footage  for 
today's  family  needs. 

NAHRO  recommended  that  the 
reasonable  cost  determinations  still  be 
compared  to  the  cost  of  new 
development.  They  also  suggested  a 
viability  assessment  must  allow  both 
approaches,  a  cumulative  approach, 
such  as  a  comparison  of  the  total  cost  of 
modernization  as  compared  to  the  total 
cost  of  new  development  or  as  the 
Department  suggests,  a  cost  reasonable 
test  of  the  work  items  proposed. 

PHADA  applauded  the  removal  of  the 
artificial  TDC  caps,  but  remained 
concerned  about  the  level  of  detail 
PHAs  will  have  to  keep  in  their  files  and 
the  form  of  the  annual  HUD  review. 
Management  choices  are  an  essential 
part  of  this  process  and  they  were 
worried  about  some  HUD  personnel 
second-guessing  authority  decisions, 
thus  leading  to  huge,  unnecessary, 
battles.  HUD  was  requested  to  clearly 
address  the  level  of  detail  for  filing  in 
the  handbook  revisions.  There  was  also 


IMI 


44822      Federal  Register  /  Vol.  59.  No.  167  /  Tuesday.  August  30,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  167  /  Tuesday.  August  30.  1994  /  Rules  and  Regulations       44823 


an  expressed  need  to  prevent  redundant 
files  where  work  is  publicly  bid  and 
selected  architect/engineers  provide 
cost  estimates  prior  to  bidding.  No 
program  benefit  was  found  in  further 
administrative  procedures  that  do  not 
impact  construction  quality  or 
timeliness  of  expenditures. 

One  PHA  was  concerned  that  if  HUD 
does  nqt  establish  a  procedure  it  will  be 
left  to  Field  Office  definition.  The  PHA 
suggested  that  local  authorities  be  given 
the  discretion  to  define  reasonableness 
and  have  HUD  approve  the  definition. 
Once  approved,  the  definition  would 
remain  constant.  The  issue  of  cost 
reasonableness  also  illustrates  the  need 
for  greater  flexibility  to  do  a  cost 
analysis  of  rehabilitation  of  the  existing 
units  versus  demolition  and  new 
construction.  While  a  PHA  does  not 
want  to  see  HUD  reduce  its 
responsibility  to  provide  a  steady 
funding  source  for  new  construction  of 
public  housing  units,  they  believed  that 
it  is  important  to  look  at  the  cost 
reasonableness.  The  PHA  was  also 
seeking  that  the  revised  regulations 
permit  this  flexibility  in  scattered  sites. 
It  could  be  limited  to  specitic  units 
where  the  cost  analysis  demonstrated 
the  cost-effectiveness  and  long-term 
viability  of  new  construction. 

Response:  In  the  rule,  HUD  has 
clarified  that  long-term  viability 
includes  ensuring  structural/system 
integrity  and  full  occupancy.  For  cost 
reasonableness.  HUD  has  decided  that 
HAs  may  choose  one  of  two  methods  to 
determine  cost  reasonableness:  (1) 
unfunded  modernization  hard  costs  do 
not  exceed  90%  of  computed  TDC;  or 
(2)  individual  work  items  are  reasonable 
in  accordance  with  National  cost 
indices,  adjusted  by  local  conditions 
and  the  HA's  own  recent  procurement 
experience. 

Five- Year  Fungibility 

Comment:  All  but  one  commenter 
supported  HUD's  proposed  five-year 
fungibility.  HAs  found  that  full 
fungibility  will  allow  HAs  more 
flexibility  to  undertake  and  complete 
rehabilitation  and  modernization  work 
at  their  housing  developments.  The 
elimination  of  the  need  for  preparing 
amendments  for  HUD  approval  before 
work  items  may  be  interchanged  from 
one  year  to  another  was  predicted  to 
save  countless  hours  for  both  HAs  and 
HUD  Field  Offices. While  HAs 
wholeheartedly  supported  fungibility, 
some  indicated  a  preference  for  it  to  be 
based  on  the  Needs  Assessments,  rather 
than  the  Five-Year  Action  Plan.  HAs 
stated  a  general  principle  that  once  a 
HA  has  established  a  need  in  their 
Needs  Assessments  they  would  not 


have  to  request  prior  approval  from 
HUD  to  fimd  that  item.  The  condition  of 
a  development's  physical  plant  can 
change  dramatically  from  one  year  to 
the  next.  HAs,  not  HUD,  were  found  to 
be  in  a  better  position  to  decide  what 
work  items  need  to  be  funded  and 
when.  Any  extra  level  of  approval  was 
seen  as  not  keeping  with  HUD's  goal  of 
increasing  HA  discretion  and 
responsibility.  It  was  also  asserted  that 
this  would  enable  HAs  to  better  and 
more  rapidly  address  changing 
conditions  without  an  extensive, 
interim  public  and  HUD  review  process. 
Such  reviews  were  considered  more 
appropriate  at  the  annual  submission 
and  performance  and  evaluL'tion  stages 
of  the  CGP.  However,  some  HAs  and 
CLPHA  opposed  the  proposed 
requirement  for  HUD  approval  of  any 
item  not  included  in  the  current  five- 
year  plan  as  unrealistic,  overly 
restrictive  and  would  negate  the  benefits 
intended  by  full  fungibility.  Preparing 
budget  revision  proposals  and  the 
turnaround  time  involved  in  seeking 
HUD  approval  could  result  in  project 
delays.  With  the  increased  emphasis  for 
timely  obligation  and  expenditure  of 
funds,  they  were  concerned  that  this 
restriction  would  make  those  goals  more 
difficult  to  achieve.  It  was 
recommended  that  HAs  should  be  able 
to  add  items  to  their  current  year 
modernization  activities  without  HUD 
approval  if  these  items  are  shown  in 
their  needs  assessment  (even  if  not 
included  in  the  HA's  Five-Year  Action 
Plan),  or  are  of  similar  type  to  items  in 
their  approved  plan.  HAs  should  also  be 
able  to  add  emergency  items,  or  items 
certified  by  the  HA  as  otherwise  eligible 
and  approvable,  without  further 
approval  from  HUD,  provided  that  any 
items  so  added  will  not  result  in  the 
deletion  of  any  work  item  from  the  Five- 
Year  Action  Plan.  Only  if  a  H.A  proposes 
to  delete  an  item  from  its  Five-Year 
Action  Plan  should  it  ha\'e  to  notify 
HUD.  or  changes  should  be  allowed  for 
any  item  identified  in  an  approved 
needs  assessment  up  to  a  predetermined 
percentage  cap. 

One  H.^  supported  the  proposal  to 
allow  a  HA  to  perform  emergency  work 
not  outlined  in  its  Five-Year  Action 
Plan  without  prior  HUD  approval.  As  an 
incentive  for  high  performers,  one  HA 
suggest  that  high  performers  should  be 
allowed  to  not  repwrt  on  changes  in 
excess  of  10%  of  the  grant  other  than  on 
the  yearly  P&E  Report,  along  with  giving 
a  reason  for  the  change. 

Response:  HUD  has  adopted  the 
proposed  version  of  fungibility.  HUD 
has  not  revised  its  approach  to  be  based 
on  the  Needs  Assessments  because  it 
would  be  too  broad  and  would 


circumvent  the  resident  and  local 
government  consultation  requirements. 
HAs  are  currently  able  to  add 
emergency  work  items,  and  will 
continue  to  be  able  to  do  so  without 
HUD  approval.  HAs  cannot  add  other 
work  items  to  the  Five-Year  Action  Plan 
without  HUD  approval.  Full  fungibility 
will  be  allowed  within  the  five-vear 
period  spanned  by  the  latest  HUD- 
approved  Five-Year  Action  Plan.  It 
should  also  be  noted  that  the  five-year 
fungibility  eliminates  the  need  to  report 
on  changes  in  excess  of  10%  of  the 
annual  grant  other  than  on  the  yearly 
P&E  Report. 

Definition  of  Fungibility 

Comment:  One  commenter  saw  a  need 
to  define  fungibility  in  the  rule.  The 
following  definition  of  fungibility  was 
proposed:  "Fungibility.  The  ability  to 
exchange  CIAP  or  Comprehensive  Grant 
program  dollars  or  work  items 
prospectively  or  retroactively,  between 
any  years  covered  by  an  ACC,  Five-Year 
Action  Plan  or  Needs  Assessment.".'  It 
was  also  noted  that  additional 
references  to  "fungibility"  should  be 
altered  to  conform  to  this  definition. 

Response:  Fungibility  is  a  concept 
reflected  throughout  the  rule. 
Fungibility  permits  a  HA  to  substitute 
any  work  item  from  the  latest  approved 
Five-Year  Action  Plan  to  any  previously 
approved  CIAP  budget  or  CGP  Annual 
Statement  and  to  move  work  items 
among  approved  budgets  without  prior 
HUD  approval.  This  definition  of 
fungibility  appears  in  the  rule. 

Retroactive  Fungibility 

Comment:  NYCHA  indicated  that 
applying  fungibility  only  to  those  jobs 
included  in  the  current  Five-Year 
Action  Plan  is  too  restrictive.  This  HA 
wanted  to  be  able  to  apply  the 
fungibility  principle  to  unobligated 
work  items — past,  present,  or  future 
(currently  in  either  an  approved 
implementation  schedule  or  their  needs 
assessment  (including  both  QAP  and 
CGP-funded  items}).  By  authorizing 
"retroactive  fungibility"  in  the  CGP  rule  ' 
and  with  guidance  in  the  Handbook, 
NYCHA  expected  a  significant  increase 
in  PHA  flexibility  and  responsiveness  to 
modernization  needs.  NYCHA  suggested 
that  retroactive  fungibility  will  allow  a 
PHA  to  close  out  its  older  programs  on 
schedule  and  will  also  aid  in 
reprogramming  underruns. 

Witn  respect  to  the  time  period  for  the 
fungibility  of  work  items,  it  was 
suggested  that  full  fungibility  should  be 
allowed  within  the  five-year  period 
spanned  by  a  Five-Year  Action  Plan's 
rolling  base.  If  fungibility  is  tied  to  our 
initial  Five-Year  Action  Plan  (submitted 


in  FFY  92),  they  expected  to  move  work 
items  from  FFY  96  into  their  FFY  94 
CGP  budget,  but  not  items  from  FFY  97. 
If  fungibility  is  tied  to  the  rolling  base 
Five- Year  Action  Plan,  developed  each 
year  by  dropping  off  the  initial  year  and 
.  adding  a  subsequent  year  for  their 
Annual  Submis.sion.  thev  could  move 
work  items  from  FFY  98' into  their  FFY 
94  CGP  budget.  Another  commenter 
found  it  would  be  much  simpler  to  have 
a  fixed  five-year  period  with  changes 
and  updates  made  annually  to  that  plan. 
In  the  fifth  year  a  new  Five-Year  Action 
Flan  for  the  next  five  years  would  be 
submitted  and  approved.  This  HA  found 
a  lot  of  difficulty  in  trying  to  explain  to 
residents  that  the  first  year  of  the  1993 
budget  was  the  same  as  the  second  year 
of  the  1992  budget  but  that  they  were 
different  because  some  items  had  been 
revised  or  changed. 

Response:  HUD  does  not  agree  with 
the  suggestions  that  fungibility  should 
apply  to  all  unobligated  work  items  and 
any  work  items  in  the  Needs 
As.sessment.  If  HUD  pe.onitted  the  use  of 
the  Needs  Assessments  for  purposes  of 
fungibility,  the  five-year  planning  and 
resident  partnership  processes  could  be 
circumvented.  The  Five-Year  Action 
Plan  has  a  rolling  base  and  is  updated 
annually.  The  approval  of  the  Five-Year 
.Action  Plan  submitted  for  the  current. 
FFY  supersedes  other  previously 
approved  Five-Year  Action  Plans.  For 
example,  the  current  Five-Year  Action 
Plan  may  cover  FFYs  1994-1998. 
However,  a  HA  may  substitute  a  major 
work  category  from  the  latest  approved 
Five-Year  Action  Plan  into  a  1992  CGP 
or  a  1991  CIAP  budget,  but  it  cannot 
substitute  work  that  only  appears  in  the 
Needs  Assessments. 

It  should  be  clarified  that  HUD 
approval  is  not  required  for  moving 
previously  approved  work  among 
previously  approved  budgets.  In 
addition,  HUD  approval  is  not  required 
for  reprogramming  if  funds  remain  after 
completion  of  a  work  item  where  the 
funds  will  be  used  for  any  item  in  the 
latest  approved  Five-Year  Action  Plan 
or  an  approved  CIAP  budget  or  Annual 
Statement.  The  HA  may  also  self- 
execute  a  time  extension,  if  necessary, 
to  use  the  leftover  funds. 

Post-Obligadon  Fungibility  of  Dollars 

Comment:  In  the  proposed  rule, 
fungibility  centers  on  the 
interchangeability  of  work  items 
between  hinding  programs  prior  to 
obligation.  However,  for  one  large  HA. 
fungibility  of  dollars  during  the 
expenditure  period  would  be  just  as 
u,seful.  Numerous  circumstances  beyond 
a  PHA's  control  can  make  it  impossible 
to  close  a  contract,  and  with  it  the 


funding  program,  within  the  five-year 
statutory  limit.  When  such 
circumstances  occur,  the  monies 
remaining  in  a  funding  program  about  to 
expire  should  be  used  for  payments  on 
contracts  in  later  funding  programs.  In 
a  sense,  PHAs  would  be  creating  post- 
award,  "split  funded"  contracts. 
Fungibility  of  dollars  is  the  expenditure 
version  of  using  old  money  first. 

Post -obligation  fungibility  of  contract 
dollars  would  allow  PHAs  to  closeout 
old  funding  programs  within  the  five- 
year  fimding  deadline  and  would  yield 
a  more  accurate  picture  of  the  PHAs 
ability  to  expt^nd  modernization  funds. 
The  rule  sinuld  provide  directly  for 
po.st-obligation  fungibility,  and  this 
important  subject  should  not  be  left  for 
handbook  interpretation,  as  suggested  in 
the  propased  rule's  preamble. 

Response:  As  previously  noted,  there 
is  80  .statutory  five-year  fimding 
deadline.  HUD  wishes  to  emphasize  that 
fungibility  relates  to  major  work 
categories,  not  dollars.  The  dollars 
approved  in  a  particular  grant,  e.g..  70 1. 
are  tracked  against  that  grant  number.  A 
HA  may  fund  work  categories  in  total  or 
in  part  from  a  particular  grant.  If  the 
cost  of  a  work  category  is  in  excess  of 
the  funds  available  in  701.  the  HA  may 
charge  up  to  t.he  total  amount  of  hinds 
remaining  in  701  and  add  that  work 
category  to  another  grant,  e.g..  702. 

The  Department  issued  Notic-e  PIH 
94-13  (HA).  Expediting  Obligation/ 
Expenditure  of  Modernization  funds  in 
the  Pipeline,  on  April  6.  1994.  R.^s 
should  refer  to  this  Notice  which 
specifically  discusses  methods  which 
HAs  may  wish  to  use  to  obligate  and 
expend  their  oldest  modernization 
funds  before  charging  work  against 
newer  programs. 

Qimprehensive  Grant  Process 

Comment:  One  commenter  suggested 
a  revised  CGP  process.  It  would  require 
an  approval  process  only  every  five 
years.  The  plan  would  be  updated 
annually  with  changes  made  to  reflect 
actual  funding  costs  as  tasks  are 
completed,  items  added  and/or  deleted- 
from  the  Plan  or  moved  to  different 
years,  A  new  fifth  year  would  not  l)e 
added  «ach  year.  Only  new  items  added 
to  tlie  Plan  would  require  HUD  approval 
and  interim  year  changes  would  requii-e 
documented  consultation  with  the 
tenants  at  a  public  meeting.  PHAs  could 
expend  funds  from  any  grant  year 
against  any  item  in  the  approved  Plan. 
An  example  of  a  Plan  was  also 
provided. 

As  previously  mentioned  only  one 
commenter  opposed  the  proposed 
fungibility  provisions.  They  argued  that 
this  was  an  attempt  to  circumvent  the 


statutory  five-year  planning 
requirements.  They  asserted  that  full 
fungibility  is  inconsistent  with  the  .\ct 
btK:ause  it  violated  the  requirement  of  a 
schedule  to  prioritize  work  items  during 
the  Five-Year  Action  Plan.  The  full 
fungibility  was  said  to  remove  the 
scheduled  order  of  the  planning 
process.  The  second  perceived 
inconsistency  was  the  exemption  of 
HAs  from  the  amendment  process 
outlined  in  the  Act  which  describes 
how  changes  to  the  approved  plan  mav 
be  made.  They  interpreted  the  Act  to 
require  HAs  to  wait  until  their 
submission  of  an  annual  statement,  with 
appropriate  tenant  consultation  and 
public  comment,  before  element;,  of  the 
comprehensive  plan  are  to  be  changed. 
It  was  also  stated  that  full  fungibility  is 
bad  public  policy.  The  proposed  rule 
gives  HAs  absolute  discretion  over 
modernization  hmds  upon  award.  They 
found  this  to  be  an  abdication  of  Federal 
responsibility.  They  asserted  that  this 
approach  is  also  problematic  because 
modernization  is  a  troubled  program 
with  an  enormous  pipeline  and  an 
inability  to  impact  the  profound  repair 
needs  in  public  housing.  HLTD  was 
charged  with  the  failure  of  the 
modernization  program  due  to  its  poor 
Oversight  and  HA's  weak  management 
practices  and  financial  operations. 

Response:  HUD  cannot  change  the 
comprehensive  grant  process  to  a  once 
e\ery  five  years  submission  process. 
The  Act  requires  an  Annual  Statement. 
The  Five-Year  Action  Plan  is  also  a 
.statutory  requirement.  Fungibility  is  not 
inconsistent  with  the  Act.  The  Act 
provides  that  as  long  as  the  activities 
and  expenditures  are  consistent  with 
the  approved  plan,  the  HA  shall  have 
total  discretion  in  expending  assistance 
for  any  activity  or  work  set  forth  in  the 
plan.  HAs  are  to  certify  that  they  have 
provided  residents  of  the  housing 
affected  by  the  planned  activities  the 
opportunity  to  review  the  Annual 
Statement  and  comment  on  it.  and  that 
such  comments  have  been  taken  into 
account  in  formulating  the  Annual 
Statement  as  submitted  to  the  Set;retary 

Needs  Assessment 

Comment:  One  HA  found  the 
requirement  to  amend  the  Needs 
Assessment  in  order  to  perform  work 
items  not  on  that  Needs  Assessment  to 
be  redundant  and  of  no  value.  The 
Needs  Assessment's  value  was  found  in 
providing  the  residents  and  public 
overview  information  about  the 
identified  deficiencies  of  each  site. 

Response:  The  Act  requires  that  work 
items  be  included  in  a  Comprehensive 
Plan  or  Annual  Statement  before 
modernization  funds  may  be  spent  on 
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the  work  items,  except  in  the  case  of 
emergencies.  The  Act  also  provides  that 
work  items  may  not  appear  in  the 
Annual  Statement  or  Five-Year  Action 
Flan  unless  the  need  for  the  work  has 
been  identified  in  the  Physical  or 
Management  Needs  Assessments. 
Therefore,  this  comment  was  not 
accepted  because  the  Needs 
Assessments  have  to  be  amended  to 
include  new  needs. 

Six- Year  Revision  of  Comprehen.sive 
Plan 

Comment:  HAs  and  CLPHA  objected 
to  the  requirement  for  submission  of  a 
totally  new  Comprehensive  Plan  in  the 
sixth  year  of  a  HA's  participation  in  the 
CGP,  but  suggested  allowing  HAs  to 
keep  updating  the  Five- Year  Action 
Plan's  rolling  base  so  that  it  would 
continue  indefinitely.  Another  comment 
was  that  the  requirement  for  a 
development-by-development  analysis" 
of  whether  the  improvements  will  (a) 
reasonably  ensure  the  long-term 
viability  of  the  development  at  a 
reasonable  cost  or  (b)  is  necessar\  to 
maintain  habitability  until  residents  can 
be  relocated  does  not  accomplish  any 
purpose.  Another  commenter  suggested 
that  HUD's  inclusion  of  "essential  non- 
routine  maintenance  necessary  to 
maintain  habitability  '  is  good  but 
requires  further  clarification  (such  as 
including  routine  maintenance  costs 
that  are  excessively  high  as  a  direct 
result  of  the  units'  need  for 
comprehensive  modernization  work). 

Response:  HUD  has  retained  the 
requirement  for  the  submission  of  an 
updated  Comprehensive  Plan  every 
sixth  year.  However,  the  submission 
requirements  have  been  reduced  by 
eliminating  two  components  of  the 
Executive  Summary,  which  are  the 
strategy  statement  and  the  statement 
regarding  the  HA's  plans  for 
developments  funded  for 
comprehensive  modernization  under 
CIAP.  Therefore,  the  additional 
documents  which  must  be  submitted  in 
the  sixth  year  are:  Summary  of  total 
preliminary  estimated  costs;  description 
of  the  resident  participation  process  and 
summary  of  general  issues;  and  revised 
and  updated  Physical  and  Management 
Needs  Assessments.  The  Five- Year 
Action  Plan,  which  is  also  part  of  the 
Comprehensive  Plan,  must  be  submitted 
in  any  case.  While  HAs  may  elect  to 
update  annually  the  Physical  and 
Management  Needs  Assessments  by 
eliminating  work  already  funded  and 
adding  newly  identified  work,  there  is 
no  requirement  for  HAs  to  submit  these 
updates  to  HUD.  HAs  are  only  required 
to  submit  updated  Needs  Assessments 
to  HUD  if  they  wish  to  undertake  work 


which  was  not  previously  identified  on 
the  Needs  Assessments.  HUD  feels  that 
a  completely  updated  Comprehensive 
Plan  every  sixth  year  will  provide 
valuable  information  to  both  HUD  and 
the  public  on  how  well  the  CGP  is 
meeting  HA  needs,  as  well  as  the  types 
and  dollar  estimates  of  unmet  needs. 

The  Act  requires  the  development-by- 
development  analysis  of  whether  the 
improvements  will  reasonably  ensure 
the  long-term  viability  of  the 
development  at  a  reasonable  cost.  HUD 
has  added  the  alternative  of  maintaining 
habitability  where  reasonable  cost 
cannot  be  met  and  an  interim  period  is 
needed  to  provide  housing  until 
relocation  for  the  residents  can  be 
arranged.  When  providing  "essential 
non-routine  maintenance  necessary  to 
maintain  habitability".  a  HA  is  required 
to  do  so  in  the  most  efficient  and 
economical  manner  and  within  the  « 
eligibility  guidelines  of  the  CGP. 
Routine  maintenance  costs  are 
ineligible.  However,  work  items  that 
would  ordinarily  be  performed  on  a 
regular  basis  but  have  become  - 
substantial  in  scope  because  they  have 
been  put  off.  and  involve  expenditures 
that  would  otherwise  materially  distort 
the  level  trend  of  maintenance  expenses 
are  eligible  CGP  costs  under  the 
definition  of  nonrouiine  maintenance, 

§§  905.675  and  968.325    Effect  of  HUD 
Approval  of  Comprehensive  Plan 

Comment:  Commenters  supported  the 
elimination  of  approval  of  amendments 
to  the  annual  statement,  but  were 
confusedly  the  mechanics  in  the 
process.  Similar  questions  as  previously 
raised  above  were  expressed  on  the 
fungibility  of  work  items  between  years 
and  the  requirement  for  HAs  to  consult 
to  the  extent  practicable  with  residents 
on  significant  changes.  One  HA  noted 
that  based  on  their  experience  with 
HUD,  the  term  practicable  imposed  an 
impossibly  high  standard  of 
performance.  The  HA  again  requested 
that  each  HA  should  have  the  discretion 
to  develop  appropriate  means  of 
resident  communications. 

Response:  HAs  have  the  responsibility 
to  keep  residents  informed  as  they 
exercise  fungibifity.  When  a  HA  amends 
the  Five-Year  Action  Plan  by  adding 
work  not  previously  included,  the  HA.is 
required  to  consult  with  residents  and 
obtain  HUD  approval. 

§§905.678  and  968.330    Annual 
Submission  of  Activities  and 
Expenditures 

Comment:  Commenters  raised  the 
same  issues  on  the  annual  submission 
procedures  as  they  did  for  the  Five- Year 
Action  Plan  and  Comprehensive  Plan. 


Most  HAs  agreed  that  they  would  prefer 
to  develop  their  preliminary  plans  based 
upon  the  amount  of  money  theyhad 
received  in  the  prior  year,  and  not 
finalize  these  plans  until  HUD 
announces  the  final  amounts  for  the 
current  year.  The  public  notice,  advance  . 
meetings,  public  hearing,  and  level  of 
detail  concerned  many  commenters. 
Commenters  also  suggested  that  either 
some  parameters  be  defined  regarding 
the  time  allotment  for  corrections  or  that 
some  other  mechanism  be  defined  by 
which  a  HA  may  have  recourse  to 
unreasonable  time  constraints. 
Commenters  supported  the  proposal 
authorizing  HAs  to  self-execute  an 
extension  of  target  dates  contained  in 
the  annual  submission  for  fund 
obligation  and  expenditure  when  .t 
delay  outside  of  its  control  occurs. 
Penalties  for  missed  target  dates 
concerned  the  commenters.  One  HA 
•suggested  an  option  of  a  two-year 
application  that  eliminates  one  year  of 
application.  NAHRO  suggested  that  the 
P&E  Report  be  submitted  at  the  same 
time  as  the  annual  submission  of  the     _ 
Five- Year  Action  Plan. 

Commenters  supported  the  proposal 
which  requires  only  an  annualreport 
-and  its  intent  to  involve  HA  residents. 
However,  HUD  was.  directed  not  to 
place  a  burden  on  HAs  to  create  resident 
interest  and  councils.  It  was  proposed 
that  HUD  should  mandate  that  HAs 
make  information  available,  and  the 
methods  and  format  should  be  left  to 
local  discretion..  Only  one  hearing  each 
year  was  recommended  and  advanced 
rrieetings  were  not  needed  because  the 
residents  should  have  been  working  on 
the  plan  and  know  what  it  contains. 
HUD  was  asked  to  develop  a  system  by 
which  it  could  certify  that  authorities 
with  effective  resident  participation 
processes  would  not  have  to  have  an 
advance  hearing. 

CLPHA  agreed  that  HAs  should  be 
allowed  the  option  of  advance  planning. 
to  complete  their  annual  updates  before 
the  final  modernization  awards  are 
announced.  However,  they  urged  HUD 
not  to  require  HAs  to  do  this  because 
local  circumstances  vary. 

flesponse;  These  comments  have  bet^i 
addressed  above.  HUD  again 
emphasizes  that  the  Annual  Statement 
is  statutory.  HUD  reviews  the  P&E 
Report  before  approving  the  next  year's 
submission  in  order  to  determine  if 
corre<;tive  actions  are  needed.  Therefore. 
NAHFUD's  suggestion  for  simultaneous 
submission  could  hinder  early  approval 
of  the  Annual  Statement  and  access  to 
funds.  HAs  must  be  accountable  to  the 
residents.  There  must  be  a  partnership 
process  which  is  documented.  HAs 
must  annually  conduct  both  an  advantv 


meeting  and  a  public  hearing.  The 
format  has  been  left  to  HA  discretion. 
Also,  as  previously  mentioned.  HUD  is 
providing  the  option  for  advance 
planning. 

^^  905.681  and  968.335     Conduct  of 
Mfxlemization  Activities 

Comment:  One  dbnmienter  requested 
that  HUD  clarify  the  statement  that  "the 
HA  shall  comply  with  requirements 
prescribed  by  HUD."  They  interpreted 
this  to  apply  only  to  the  process  by 
which  funds  are  requisitioned  and  not 
to  the  actual  administration  of  the  CGP 
program  by  a  HA.  Any  other 
interpretation  could  allowHUD  to  take 
away  the  flexibility  that  was  granted  in 
other  <;ec:tidns  of  the  rule. 

Response:  HUD  wishes  to  clarify  that 
the  purpose  of  the  above-referenced 
statement  is  that  there  are  other 
requirements  regarding  fund 
requisitions  (through  LOCCS/VT^S) 
which  are  prescribed  by  HUD.  Sections 
905.681(b)  and  968.335(b)  only  relate  to 
fund  requisitions. 

^§905.684  and  968.340    HA 
P(frformance  and  Evaluation  Report 

Comment  and  Response:  Several 
comments  were  raised  regarding  this 
report  and  have  been  responded  to  in 
other  sections.  See  e.g.,  Contingency 
accounts.  Obligation  of  Formula 
Funding.  Pubhc  Notice.  Summaries. 
Five- Year  Fimgibility.  Level  of  Detail  in 
Five- Year  Action  Plan  vs.  P&E  Report. 
Annual  Submission  of  Activities  and 
Expenditures,  and  HUD  Discretion. 

.*,<?  905. 687  and  968.345    HUD  review  of 
HA, Performance 

Comment:  As  previously  mentioned 
in  other  comments,  it  was  suggested  that 
this  section  should  also  clarify 
timeliness.  When  referring  to  tlie 
obligation  of  funds^it  was  suggested 
that  it  should  make  reference  to 
legitimate  self-executed  time  extensions 
and  also  take  into  consideration  any 
other  delays -that  were  outside  of  the 
\\\'s  control. 

Response:  Tim'eliiiess  includes  - 
meeting  HUD-approyed  implementation 
•schedules,  or  HA-executed  time 
extensions  which  are  the  result  of 
delays  l)eyond  the  control  of  the  HA.    -  - 
HUD  annually  reviews  these  schedules 
and  may  review  these  schedules  more 
frequently  as  needed. 

Comment:  One  commenter  supported 
the'proposal  which  continues  the 
reduction  of  paperwork  by  requiring 
only  an  annual  report,  but  did  not 
support  the  creation  of  a  Section  3 
.\nnual  Report. 


Response:  Comments  on  Section  3 
related  issues  are  also  found  under  the 
Miscellaneous  issues  heading  below. 

Miscpllaneoas  Issues 

.Several  comments  were  also  received 
in  response  to  HUD  requests  for  specific 
comments  in  tiie  preamble  to  the 
proposed  rule.  Additional  comments 
were  made  on  other  topics  and  guidance 
provided  in  the  preamble  or  comments 
which  are  not  limited  or  covered  by 
regulatory  sections.  These  issues 
include  HA  dist:retion.  LOCCS/\'RS. 
space  guidelines,  environmental 
reviews,  procurement  procedures. 
HUD-Z.^SO  Previous  Participation,  force 
account.  StKnien  3.  paperwork  burden, 
consistent  funding  levels,  ACC  issues, 
contractor  delays  and  wage  rate  issues. 
Consolidated  Supply  Program.  HUD 
Assistance,  including  Handbook 
guidance  and  Field  Office  assistance. 
Section  504  issues,  and  CGP  and  MROP. 

HUD  Discretion 

Comment:  Commenters  emphasized 
that  HAs  should  be  given  discretion, 
flexibility,  responsibility  and  control  of 
their  CGPs.  Changes  to  the  CGP  program 
should  contribute  to  the  greater 
discretion,  flexibility,  responsibilit>'  and 
control  of  the  local  HAs  and  their 
residents.  HAs  should  maintain  control 
over  methods  of  working  with  and 
meeting  with  residents,  determining  and 
prioritizing  needed  improvements, 
determining  the  methods  to  accomplish 
these  improvements,  establishing 
budgets,  generating  bid  documents, 
entering  into  contracts,  and  determining 
the  clearest  methods  of  providing  HUD 
with  required  information  such  as 
coniprehensive  plans,  annual 
submissions  and  P&E  Reports. 

Response:  HUD  agrees,  and  this  final 
rule  supports  HA  discretion. 

LOCCS/VRS 

The  impact  of  LOCCS/MIS  on  the 
CGP  program  has  been  discussed  above; 
however,  additional  miscellaneous 
comments  were  received  v.hich 
recommended  various  changes. 
-  Comment:  Commenters  recomniHuded 
that  HUD  eliminate  the  thresholds  for 
LOCCS/VRS  because  they  found  the 
threshold  amounts  are  insufficient  and 
result  in  Field  Office  revievv  for 
approval.  They  found  this  is  otu^n  time 
consuming  and  results  in  delays  in 
payments  and  delays  in  fund 
expenditure.  HAs  favored  eliminating 
the  percentage  limitations  on  monthly 
draw-downs!  In  addition,  it  was 
recommended  that  the  eight  percent 
draw-down  limit  be  lifted  for  high 
performers.  It  was  noted  that  because 
the  modernization  process  results  in 


low  levels  of  expenditure  during  early 
design  phases  and  high  levels  of 
expenditures  whefi  one  or  more 
construction  contracts  are  in  process, 
HAs  have  frequently  exceeded  the 
percentage  limitation  and  delayed 
requesting  funds  or  sought  HUD 
approval  to  request  additional  funds. 

Response:  LOCCS/VRS  contains  an 
edit  limiting  the  total  cumulative 
amount  that  any  HA  can  draw  down  in 
a  current  month  without  triggering  Field 
Office  review.  The  limit  is  set  forth  as 
a  percentage  of  the  annual  grant  and 
varies  by  size  of  the  annual  grant  (from 
2  pendent  to  8  percent).  The  Department 
is  reevaluating  these  percentages  to 
determine  if  they  are  overly  restrictive 
and  result  in  an  excessive  number  of 
requisitions  requiring  Field  Office 
review.  If  the  Department  finds  this  to 
be  the  case,  tlie  Department  w  ill  adjust 
the  percentages  accordingly.  However,  it 
should  be  noted  that  Field  Office  review 
should  not  result  in  lengthv  delavs  in 
paxTOent.  When  a  HA's  voucher  is 
flagged  for  review,  the  HA  should 
immediately  call  the  Field  Office  and 
explain  the  circumstances.  Ba.sed  on  the 
HA's  telephone  explanation,  the  Field 
Office  may  decide  to  release  the  voucher 
or  reque.st  additional  documentation. 
Extensive  documentation  is  not  needed 
in  most  cases. 

Comment:  HAs  reque.sted  immediate 
access  to  funds  via  LOCCS  once  an 
amendment  to  the  ACC  is  executed. 

Response:  Once  the  ACC  amendment 
is  executed  by  HUD.  the  Field  Office 
must  enter  the  Budget  Line  Items  (BLIs) 
into  LOCCS/VRS  before  HAs  may 
requisition  funds.  The  Field  Office  niav 
not  enter  die  BLIs  into  LOCCS/\'RS 
before  the  fund  obligation  (ACC 
amendment)  is  recorded  in  the  P.-o^ram 
Acco  u  n  t  i  ng  Sy  stem  (PAS ) . 

Coiiunent:  One  commenter  opposed 
entering  expended  and  obligal«^d  funds 
into  LOCCS  on  a  quarte.'ly  basis  because 
it  nqui.-es  extensive  re.search  and  data 
preparation  as  well  as  requiring  more 
frequent  budget  revisions  A  two-day 
turruround  on  the  supply  of  funds 
throu;.'h  the  LOCCS  was  requested 
(currently  it  is  threp  days).  Full 
fungibility  wa:-  also  requested  to  bt 
reile-ited  in  LOCCS. 

Ri'rponse-  Tho  Department  believes 
that  o()tainmg  quarterly  information  on 
oblit;.itions  and  expenditures  is  essential 
to  monitoring  Implementation  progress 
by  H.As.  This  requirement  should  not  be 
burdensome  since  H.^s  should  be 
m.iintaining  this  information  as  p,irt  of 
their  own  financial  systems  and 
conl.rols.  The  Department  would  like  to 
point  out  that  the  need  for  budget 
revisions  triggered  by  obligations  and 
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expenditures  will  be  greatly  diminished 
by  the  provision  of  fungibiiity. 

Comment:  CLPHA  advised  HUD  to 
meet  with  industry  groups  quickly, 
make  a  commitment  to  a  specific 
deadline  for  changing  the  LCHXs  system 
to  accommodate  five-year  fungibiiity 
and  in  the  interim,  make  some  changes 
manually. 

Response:  The  Department  has  taken 
steps  to  revise  the  existing  BU  edits  in 
LOCCS/VRS  to  accommodate 
fungibiiity.  Specifically,  the  existing  soft 
edit  of  110%  will  be  removed  for  the 
following  BLIs:  1430, 1440, 1450. 1460, 
1465, 1470, 1475.  and  1495.  In  addition, 
the  existing  edits  for  BUs  1408  and 
1410  will  be  revised. 

Space  Guidelines 

Comment:  Two  commenters  suggested 
changes  regarding  space  guidelines.  One 
PHA  suggested  that  HUD  should  delete 
the  maximum  space  guidelines  for 
administrative,  maintenance  and 
community  space.  Instead,  PHAs  should 
determine  the  amount  of  space,  the 
configuration  of  space  and  type  of  space 
appropriate  based  on  the  intended 
usage.  The  needs  and  usages  of  space 
were  stated  to  vary  widely  and  did  not 
warrant  an  arbitrary  imposition  of  a  set 
square  footage  criteria.  Providing  space 
for  service  providers  serving  HA 
residents  including  community 
organizations.  Head  Start,  early 
childhood  education,  parent  education, 
English  as  a  second  language,  medical 
clinics,  food  shelf,  teen  centers,  drug 
elimination  activities,  employment  and 
Section  3  training,  family  self- 
sufficiency  should  be  a  high  priority  for 
use  of  these  HUD  funds. 

Fesponse:  Non-dwelling  space 
Standards  are  to  be  viewed  as  guidance, 
not  mandatory.  HAs  may  exceed  the 
standards.  However,  the  Department 
notes  that  modernization  funds  may  be 
used  only  to  provide  space  which  is 
primarily  for  the  benefit  of  the  public 
housing  residents. 

Comment:  Another  PHA  suggested 
that  HAs  should  have  the  ability  to 
convert  all  existing  non-dwelling  space 
(whether  previous  dwelling  space  or 
not)  into  dwelling  space.  This  ability 
could  ease  the  unit  loss  impact  of 
complying  with  Section  504  as  well  as 
address  design  deficiency  conditions. 

/?e.sponse;  The  CGP  Handbook  7485  3 
cites  the  extension  of  exterior  walls  to 
enlarge  interior  dwelling  space  or 
provide  for  physical  accessibility  as  an 
ineligible  work  item.  HUD  has  decided 
to  revise  its  policy  and  to  amend  the 
regulations  to  allow  the  adding  of 
dwelling  space  to  existing  units, 
including  Mutual  Help  and  Turnkey  III 
units.  However,  it  is  noted  that  HAs  are 


not  required  to  exercise  this  option  in 
order  to  meet  504  requirements. 
Modernization  funds  may  not  be  used  to 
construct  or  acquire  additional  public 
housing  units.  The  HA  may  use  its  own 
funds  to  provide  additional  dwelling 
units,  but  without  a  reservation  of 
development  funds,  such  units  will  not 
be  covered  by  the  ACC  and,  therefore, 
not  included  in  the  operating  subsidy 
calculation. 

Comment:  HAs  should  be  permitted 
to  utilize  CGP  funds  to  convert  studio 
units  in  elderly  developments  into  one 
bedroom  units  as  local  conditions 
warrant. 

Response:  Conversion  of  efficiencies 
or  studio  units  into  one-bedroom  units 
is  an  eligible  modernization  cost,  with 
prior  Field  Office  approval. 

Environmental  Reviews 

Comment:  One  comment  was  received 
which  indicated  that  the  proposal  to 
require  HUD  conduct  environmental 
reviews  of  all  proposed  activities  in  the 
Five- Year  Action  Plan  should  be  a  part 
of  the  burden  on  the  HA  to  obtain  an 
independent  environmental  analysis 
and  submit  it  to  HUD  prior  to 
modernization  activities  occurring.  The 
commenter  concluded  that  HUD  did  not 
have  the  travel  funds  nor  the  staff  to  do 
this  type  of  review  and  suggested  that 
HAs  could  hire  and  uain  residents  out 
of  management  improvement  funds  to 
perform  these  reviews. 

Response:  The  Department  is  required 
by  law  to  comply  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  and  related  environmental  and 
historic  preservation  laws  before 
approving  funding  for  specific 
developments.  The  provision  for 
fungibiiity  of  work  within  the  entire 
Five- Year  Action  Plan  means  that  the 
Department  must  make  this 
determination  on  an  annual  basis  for 
each  development  within  the  Five- Year 
Action  Plan.  This  responsibility  cannot 
be  delegated  to  HAs.  On  April  11. 1994. 
S.  1299  became  law.  and  added,  ahiong 
other  things,  a  new  Section  26  to  the 
United  States  Housing  Act  of  1937,  as 
amended.  This  new  Section  26 
authorizes  the  Department  to  designate 
a  State  or  unit  of  general  local 
government  to  assume  the 
responsibilities  for  environmental 
review.  The  authorization  for  State  and 
local  governments  to  conduct  such 
reviews  continues  a  statutory  precedent 
embodied  in  the  legislation  of  other 
HUD  programs.  The  delegations  are 
limited  to  entities  with  general 
governmental  powers  to  control 
development,  land  use,  development 
standards  and  special  mitigation 
requirements.  HAs  do  not  possess  these 


powers  and  do  not  qualify  for  such 
delegations.  In  order  to  implement  this 
new  Section  26,  the  Department  must 
issue  regulations  after  consultation  with 
the  Council  on  Environmental  Quality. 
Until  those  regulations  are  issued,  the 
Department  must  continue  to  comply 
with  NEPA  and  related  environmental 
and  historic  preservation  laws  by 
undertaking  the  required  reviews  itself 
and  cannot  delegate  any  responsibilities 
to  State  or  local  goverrmients.  In 
addition,  it  should  be  noted  that  Field 
Offices  are  encouraged  to  maintain 
previously  completed  environmental 
reviews  on  file  and  update  them  as 
necessary  when  undertaking  the 
required  reviews. 

Procurement  Procedures 

Comments:  A  number  of  comments 
were  made  on  HUD's  discussion  of 
procurement  procedures  in  the 
preamble  to  the  proposed  rule,  CLPHA 
indicated  that  PHAs  have  identified 
possible  conflicts  between 
comprehensive  grant  procurement 
procedures  and  the  requirements  of 
other  HUD  procurement  rules.  CLPHA 
recommended  that  HUD  ask  PHAs  for 
recommendations  in  this  area,  then 
follow  up  to  clarify  these  areas,and 
provide  PHAs  with  greater  fiexibility 
and  consistency.  One  PHA  wanted  to 
.see  additional  information  addressing 
contract  administration  in  the  revised 
CGP  Handbook.  PHAs  and  CLPHA 
recommended  an  extensive  review  of 
procurement  requirements  to  identify 
proper  and  appropriate  ways  to  simplify 
or  ease  how  HAs  contract  for  work. 

Suggested  items  included  establishing 
procedures  for  HAs  to  better  utilize 
alternative  procurement  vehicles  like 
state  procurement,  job  order  conlracting, 
and  a  revived,  modified  HUD 
Consolidated  Supply  Program  and 
accelerating  the  approval  process  of 
HUD  Form  5230,  the  Previous 
Participation  Certificate. 

A  PHA  suggested  the  use  of 
competitive  proposals  and  indicated 
that  the  seven  percent  administrative 
cost  limit  would  not  be  required  to  be 
increased  because  it  would  be  part  of 
the  contract  cost.  Another  commenter 
disagreed  and  indicated  that  this 
method  was  not  successful  for 
development  of  public  housing  units 
and  would  not  be  appropriate  for 
modernization  except  on  a  small  scale  at 
a  limited  number  of  HAs. 

HUD's  clarification  on  the  use  of 
indefinite  quantity  contracts  for  A/E 
services  and  the  ability  to  perform 
modernization  work  through 
competitive  proposals  was  viewed  as  a 
real  benefit  in  expediting  construction. 


One  PHA  disagreed  with  the  limit  on 
modifications  or  contract  modifications 
in  the  Handbook  (7460.8,  REV.l  dated 
1/14/93,  paragraph  11-1  (e).  They 
challenged  the  rational  for  this 
requirement  since  they  may  award 
construction  contracts  exceeding  several 
million  dollars  without  prior  HUD 
approval,  but  must  obtain  HUD 
approval  on  all  contract  modifications 
exceeding  $25,000.  In  addition,  HAs  are 
not  required  to  forward  contract 
documents  to  the  Field  Offices  which 
would  appear  to  make  it  difiicult  to 
approve  any  contract  modification.  The 
present  process  was  found  to  slow  down 
construction.  It  was  requested  that  HAs 
be  allowed  to  authorize  contract 
modifications  up  to  10%  of  the  original 
contract  amount  without  prior  HUD 
approval. 

CLPHA  commented  that  pre- 
qualification  of  vendors  should  be 
encouraged  and  expedited. 

Response:  HUD  appreciates  these 
comments  and  will  take  them  under 
advisement  as  revisions  and  updates  to 
the  Procurement  Handbook  are 
considered. 

HUD-2530  Previous  Participation 

Comment:  Four  commenters  fully 
supported  the  proposal  to  automate  the 
2530  system  to  allow  direct  access  to 
HAs.  CLPHA  also  indicated  that 
previous  participation  forms  should  be 
valid  for  two  to  three  years. 

Response:  In  an  effort  to  streamline 
procurement  procedures  and  reduce  HA 
requirements,  HUD  published  an 
interim  rule  at  59  F.R.  31521  on  June  20, 
1994,  which  eliminates  the  previous 
participation  approval  requirement 
(submission  of  Form  HUD-2530)  for  all 
HA  contracts.  This  interim  rule  became 
effective  on  July  20,  1994. 

Force  Account 

Comment:  Seven  commenters  were 
strongly  in  favor  of  eliminating  prior 
HUD  approval  for  use  of  force  account 
labor,  but  four  of  those  commenters 
recommended  limiting  this  proposal  to 
high  puflormers. 

Response:  For  PHAs  that  are 
designated  as  both  over-all  high 
performers  and  mod-high  performers 
under  the  PHMAP,  and  IHAs  which  are 
not  high  risk,  HUD  has  eliminated  prior 
approval  for  use  of  force  account  labor. 

Section  3 

Comment:  Seven  comments  were 
received  on  HUD's  proposal  to  monitor 
each  HA's  Section  3  efforts.  One 
commenter  noted  that  HUD  did  not 
specify  which  division  or  department 
would  do  this,  and  recommended  that 
training  should  be  provided.  One 


commenter  cautioned  HUD  on  the 
impact  its  proposals  would  have  on  CGP 
and  recommended  HUD  gather  input 
from  people  who  work  in  this  area.  To 
further  Section  3  efforts,  a  PHA 
suggested  that  residents  registered  with 
the  HA  as  trainees  be  exempt  from  the 
HUD-determined  wage  Rates  and  Davis- 
Bacon  wage  rates.  The  resident  trainee 
rates  could  be  approved  by  HUD  the 
same  as  HUD  determined  wage  rates.  By 
analogy  to  Connecticut  law,  one  PHA 
noted  that  their  housing  construction 
programs  required  25%  of  the  dollar 
value  of  the  contract  be  sub-contracted 
to  Minority  Business  Enterprises  and 
that  25%  of  that  amount  be  awarded  to 
Women's  Business  Enterprises.  This 
was  stated  to  produce  verifiable  results 
and  has  been  very  effective.  Another 
PHA  supported  HUD's  effort  and 
suggested  HA's  focus  more  of  their 
resources  on  the  Section  3  process  and 
involve  more  residents  in  the 
distribution  of  work  and  training 
program.  CLPHA  indicated  that  by  FFY 
95,  HUD  expects  to  have  an  effective 
final  rule  implementing  the  amended 
Section  3  which  proposes  that  PHAs 
certify  as  to  compliance  with  Section  3 
and  provide  anticipated  projections 
based  on  best  efforts.  PHAs  can  certify 
as  to  compliance  with  Section  3  but 
CLPHA  stated  it  was  unreasonable  to 
expect  projections  as  to  the  number  of 
jobs  or  type  of  training  available  through 
various  contracts.  This  was  found  to 
only  be  determined  by  the  successful 
contractor.  The  additional  costs  of 
carrying  out  Section  3  training  should 
also  be  taken  into  account  in  evaluating 
bids  according  to  CLPHA. 

NAHRO  disagreed  with  any  request 
for  numerical  targets  because  annual 
targets  are  influenced  by  a  number  of 
factors  beyond  the  PHA's  or  contractor  s 
control,  and  monitoring  and  reporting 
regarding  such  targets  creates  paper 
games.  NAHRO  did  not  find  a  program- 
by-program  approach  to  necessarily  be 
effective  in  creating  real  employment  for 
residents.  NAHRO  recommended  that 
PHAs  establish  goals  authority-wide  to 
comply  with  Section  3.  of  which  CGP  is 
one  component.  To  foster  successful 
implementation  of  Section  3,  HUD 
should  work  with  public  housing 
industry  groups  as  well  as  contractors 
and  unions. 

Response:  Section  3  of  the  Housing 
and  Urban  Development  Act  of  1968 
(Section  3)  (as  amended  by  the  Housing 
and  Community  Development  Act  of 
1992)  requires  that  employment  and 
other  economic  opportunities  generated 
by  Federal  financial  assistance  for 
housing  and  community  development 
programs  shall,  to  the  greatest  extent 
feasible,  be  directed  toward  low-  and 


ver>'  low-income  persons,  particulariy. 
those  who  are  recipients  of  government 
assistance  for  housing. 

The  requirements  of  Section  3  apply 
to  HAs  for  modernization  activities, 
notwithstanding  the  amount  of  the 
assistance  provided  to  the  HA  or  the 
amount  of  the  contract  or  subcontract. 

For  CGP.  the  Section  3  rule  requires 
HAs  to  certify  compliance  with  Section 
3  and  demonstrate  this  compliance  by 
committing  "to  the  greatest  extent 
feasible"  to  meet  the  numerical  goals  set 
in  the  Section  3  interim  rule  (24  CFR 
135.30).  For  CGP,  HUD  requested 
through  the  letter  transmitting  the  FY 
1994  presumptive  estimate,  that  each 
HA  to  the  greatest  extent  feasible, 
establish  and  commit  to  numerical 
goals. 

Each  HA  is  required  to  submit,  vyith 
the  annual  P&E  Report,  an  annual 
Section  3  report  on  Form  HUD-6(iri02. 
The  HA  must  document  actions  taken  to 
comply  with  the  requirements  of 
Section  3.  the  results  of  actions  taken 
and  impediments. 

As  part  of  the  process  of  development 
of  the  Section  3  interim  rule  and  data 
collection,  the  Department  held 
meetings  with  various  housing 
authorities,  industry'  groups  and 
organizations  which  are  currently 
subject  to  compliance  with  Section  3  or 
share  interest  in  the  regulatory 
implementation  of  Section  3. 

Paperwork  Burden 

Comment:  One  commenter 
recommended  that  CGP  funds  be 
allocated  through  the  HA's  operating 
budget  in  order  to  eliminate  most  CGP 
paperwork. 

Response:  HUD  does  not  have  the 
statutory  authority  to  allocate  CGP 
funds  through  the  Performance  Funding 
System. 

Consistent  Funding  Levels 

Comment:  Three  commenters 
concluded  that  a  constant  or  increasing 
level  of  funding  for  CGP  is  required  if 
HAs  are  to  complete  required 
improvements  on  public  housing 
properties  to  ensure  their  long-term 
viability.  Decreases  in  funding  levels 
results  in  only  emergency  work  being 
completed  and  destroys  HA's  ability  to 
do  long  range  planning  and  follow 
thorough  on  commitments  made  to  the 
residents.  Significant  decreases  from 
year  to  year  (anything  exceeding  10%) 
was  stated  to  result  in  delays  in 
implementing  completed  design  work      I 
(risking  the  need  to  revise  work  based      ! 
on  changing  existing  conditions)  and 
decreased  resident  participation  and 
interest. 


JMI 
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Response:  HUD  understands  the 
competing  demands  for  limited 
resources  and  the  significant  poiots 
made  by  the  commenters.  HUD  is  bound 
by  the  modernization  appropriations 
and  formula. 

ACCandCGP 

Comment:  CLPHA  stated  that  all 
statements  about  flexibility  in  the  CGP 
rule  should  over-ride  less  flexible 
statements  in  the  ACC,  and  that  the  ACC 
should  be  revised  to  be  consistent  with 
the  CGP  rule. 

Response:  HUD  has  started  revising 
the  ACC  with  the  goal  of  simplifying  the 
contract  and  placing  most  of  the  existing 
requirements  in  program  regulations. 

Contractor  Delays,  Wage  Rates  and  CSP 

Comment:  One  HA  indicated  that 
greater  consideration  should  be  given  to 
valid  delays,  including  contractor  or 
consultant  performance  problems  which 
impact  obligation  and  expenditure  of 
CGP  funds,  including  those  which  may 
remain  after  planned  work  items  have 
been  completed. 

Response:  HUD  does  consider 
contractor  delays  to  be  an  acceptabfe 
reason  outside  of  the  HA's  control  for 
the  HA  to  execute  a  time  extension  in 
its  iinplementation  schedule. 

Comment:  Wage  rate  determinations 
have  become  increasingly  problematic 
in  their  timing  and  completeness.  They 
are  received  after  contracts  are  executed 
and  sometimes  many  months  of 
construction  has  already  been 
completed.  Often  there  is  no  wage  rate 
determination  given  for  requested 
classifications. 

Response:  The  Department  is  unaware 
of  any  widespread  or  systemic  problems 
involving  the  provision  of  Davis-Bacon 
wage  determinations  for  modemi2ation 
projects.  HUD  is  installing  a  Davis- 
Bacon  wage  determination  database  to 
expedite  the  provision  of 
determinations. 

Comment:  Expedite  wage-rate 
issuances.  HUD  should  expedite  DavLs- 
Bacon  issuances  and  eliminate 
variances  between  HUD  and  DOL 
requirements.  The  date  of  the  wage 
decision  should  be  the  dale  of  the  start 
of  the  contract.  HAs  shouldn't  have  to 
delay  opening  of  the  bids  because  of  a 
"pending  wage  decision." 

Response:  HUD  works  closely  with 
DOL  to  assure  that  wage  determinations 
are  made  available  for  projects  in  a 
timely  manner.  This  means  that  the 
wage  determinations  must  be  made 
available  for  incorporation  into  bid 
solicitations.  There  are  projects  which 
are  subject  to  HUD-determined  wage 
rates  ("non-routine"  maintenance) 
rather  than  DOL-determined  wage  rates 


which  are  issued  under  the  Davis-Bacon 
and  Related  Acts.  Resultant  variations 
in  wages  which  may  be  issued  are  due 
to  the  fact  that  the  work  is  defined 
differently  and  the  rates  are  determined 
under  separate  legal  authorities.  The 
applicable  Davis-Bacon  wage 
determination  for  a  particular  project  is 
"locked  in"  at  the  award  of  the  contract. 

Comment:  An  HA  suggests  that  HUD 
encourage  local  expenditures.  Although 
Consolidated  Supply  type  programs 
provide  competitive  rates,  they  do 
nothing  for  the  local  economy.  The  HA 
suggested  that  HUD  emphasize  the  "buy 
locally"  proposition  in  order  to  best 
stimulate  the  HA's  local  economy. 

Response:  HAs  are  required  to  follow 
the  Department's  regulation  at  24  CFR 
85.36  foi"  the  procxuvment  of  goods  and 
services.  This  regulation  was  developed 
pursuant  to  Office  of  Management  and 
Budget  (OMB)  Circular  A-in2,  Uniform 
Administrative  Requirements  for  Grants 
to  State  and  Local  Governments,  to 
provide  consistent  government-wide 
procurement  standards  in  Federal  grant 
programs. 

One  of  the  fiindamental  principles  of 
the  regulation  is  that  all  procurements 
are  to  be  conducted  in  a  manner  to 
promote  full  and  open  competition.  The 
principle  is  intended  to  ensure  equal 
treatment  among  contractors,  while 
providing  the  most  advantageous  prices 
in  the  market  place,  particularly  when 
the  Federal  government  is  providing  the 
funds.  Consistent  with  the  concept  of 
providing  equal  treatment  among 
contractors  is  a  specific  requirement  in 
the  regulation  prohibiting  the  use  of 
statutorily  or  administratively  imposed 
in-state  or  local  geographical 
preferences  in  the  award  of  contracts. 
Further,  restricting  competition  to  local 
contractors  will  not  yield  HAs  the  best 
prices  in  the  market  place.  This  is 
particularly  important  with  limited 
Federal  resources.  Accordingly,  the 
Department  does  not  accept  the 
comment  that  HUD  should  emphasize 
the  "buy  locally"  proposition  in  order  to 
stimulate  the  liA's  local  economy. 

HUD  Assistance:  Handbook  and  Field 
Offices 

Comment:  Nine  comments  provided 
advice  on  better  ways  to  give  assistance 
to  program  participants.  One  suggestion 
was  to  reinforce  the  concept  of 
enhanced  flexibility  with  rational 
handbook  guidelines  and  grant  Field 
Offices  sufficient  authority  to  adapt  the 
regulation  to  local  conditions.  Field 
Office  and  PHA  partnerships  were 
praised  such  as  tiie  relationship 
between  the  St.  Paul  HA  and  the 
Minneapolis  Field  Office.  Further 
delegation  of  approvals  and  discretion 


to  Field  Offices  was  suggested. 
Additional  Field  Office  staff  training 
was  recommended.  The  Handbook  was 
found  to  be  deficient  on  implementation 
guidance.  IHAs  expressed  a  need  for 
extensive  assistance  on  the  new  rule. 
Four  IHAs  also  strongly  recommended 
that  each  Office  of  Native  American 
Programs  should  have  a  full  time  CIAP/ 
CGP  Director/Coordinator  or  fund 
NAIHC  additional  monies  to  allow  them 
to  give  technical  assistance  to  those 
IHAs  needing  additional  support. 

HUD  was  directed  to  give  clear,  strict 
instructions  to  its  Field  Offices  that 
establish  time  deadlines  for  Field  Office 
action  on  HA  requests,  including 
approvals  of  RFPs,  recommendations  for 
awards,  2530  approvals  and  approving 
of  waivers.  If  HUD  does  not  act  within 
14  days,  HAs  suggested  that  the  items 
should  be  approved.  Departmental 
review  and  approval  of  CGP 
submissions  was  also  mentioned  as 
improving  but  HAs  wanted  mandated 
deadlines  for  HUD  approval  and  no 
continuous  review  of  previous 
approvals.  Field  Office  oversight  of 
troubled  HAs  was  criticized  for  lacking 
in  clear  direction. 

CLPHA  and  the  NYCHA 
recommended  that  HUD's  rules  and 
procedures  for  CGP  should  vary  much 
more  widely  to  acknowledge  the 
differences  between  modernization 
j)rograms  at  HAs  of  different  sizes. 

Response:  HUD  will  take  these 
comments  regarding  better  assistance  to 
program  participants  into-account  when 
it  revises  the  CGP  Handbook.  Recently, 
HUD  completed  its  reorganization  of  the 
Field  Offices.  Regional  Offices  were  " 
eliminated  and  revised  delegations  of 
authority  were  provided  to  the  Field 
Offices.  IHi^s  are  advised  that  technical 
assistance  is  already  in  place.  HUD  will 
make  its  best  efforts  to  provide  timely 
reviews.  However,  HUD  cannot  always  ' 
respond  to  HA  requests  within  14  days 
in  all  cases. 

Section  504  Requirements 

Comment:  CLPHA  requested  that 
HUD  allow  HAs  much  wider  latitude  in 
meeting  504  requirements,  to  take  into 
account  the  current  configuration  of 
buildings  and  units  and  the  comparative 
suitability  of  individual  buildings  fbr 
504  modifications.  They  also  requested 
that  HUD  speed  up  its  decisions 
concerning  504  requirements  under 
modernization  and  noted  that  Field 
Offices  sometimes  make  unreasonable 
demands  on  the  HAs,  and  there  is  no 
official  HUD  guidance  in  this  area. 

Response:  It  is  unclear  what  the 
commenter  intended.  Section  504  of  the 
Rehabilitation  Act  of  1973  is  a  civil 
rights  statute.  The  current  regulation  at 


24  CFR  part  8  provides  JL\s  with  a 
considerable  amount  of  latitude  to  take 
into  consideration  current  building  and 
site  configuration.  When  an  HA 
undertakes  new  construction  or 
substantial  or  other  alterations  with 
respect  to  a  given  project,  the  HA  has 
the  authority  to  determine  which  are  the 
units,  buildings  and  sites  in  which  the 
required  number  of  accessible  units  will 
be  located.  The  following  are  several 
-examples  of  how  the  regulation 
provides  latitude: 
'  —Section  8.23(b)  of  the  regulation 
requires  that  when  "other  alterations" 
are  undertaken,  accessible  units  be 
provided  to  "the  maximum  extent 
feasible."  The  regulation  indicates 
that  this  requirement  shall  not  be    ' 
interpreted  as  requiring  that  an  HA 
make  a  dwelling  unit  accessible  if 
doing  so  would  impose  an  undue 
.  financial  and  administrative  burden 
on  the  operation  of  the  development. 
—Section  8.26  requires  that  units  be 
distributed  throughout  developments 
and  sites  and  shall  be  available  in  a 
range  of  sizes  and  amenities.  The 
regulation,  however,  indicates  that 
this  provision  shall  not  be  construed 
to  require  the  provision  of  an  elevator 
solely  for  the  purpose  of  permitting   . 
the  location  of  accessible  units  above 
or  below  grade  level. 
— Section  8.32  provides  that  compliance 
with  the  Uniform  Federal 
Accessibility  Standards  (UFAS)  shall 
be  deemed  to  comply  with  the  504 
requirements  and  that  departures 
from  UFAS  are  permitted  where 
substantially  equivalent  or  greater 
access  to  and  usability  of  the  building 
is  provided.  Since  the  regulation  does 
not  mandate  the  use  of  UFAS,  the  HA 
is  free  to  use  another  standard  as  long 
as  it  is  at  least  equal  to  or  greater  than 
this  standard.  Further,  this  part  of  the 
regulation  indicates  that  the  HA  is  not 
required  to  make  building  alterations 
that  have  Httle  likelihood  of  being 
accomplished  without  removing  or 
altering  a  load-bearing  structural 
member. 

While  the  Department  believes  that 
HAs  do  have  wide  latitude  in 
determining  the  location  of  accessible 
units,  it  is  important  to  emphasize  that 
such  latitude  should  not  be  construed  as 
relieving  HAs  from  the  specific 
requirements  mandated  by  the  statute  or 
regulation. 

The  Department  also  is  unclear  why 
Field  Offices  should  be  slow  making 
decisions  concerning  504  requirements. 
Further,  the  Department  disagrees  that 
there  is  "no  guidance"  with  respect  to 
504  requirements.  The  requirements  for 
compliance  with  Section  504  are 


outlined  in  24  CFR  part  8  and  UFAS. 
There  may  be  individual  unusual  or 
unique  situations  which  require  a  more 
detailed  solution  in  order  for  particular 
design  to  meet  these  requirements. 

CGP  and  MROP 

Comment:  OneiHA  found  it 
impossible  to  accomplish  a 
comprehensive  improvement  program 
for  a  given  development  because  of  the 
incremental  approach  resulting  from 
CGP.. Developments  with  needs  for 
major  redesign  of  obsolete  systems  have 
inadequate  funds  to  complete  this  work. 
A  solution  proposed  was  to  eliminate 
the  requirement  that  prohibits  previous 
use  of  CIAP  or  CGP  funds  on  a 
development  seeking  MROP  eligibility. 

Response:  HUD  is  seeking  repeal  of 
MROP.  There  is  a  statutory  prohibition 
against  using  modernization  funds  on  a 
"building  being  funded  with  MROP 
funds.  HUD's  Office  of  General  Counsel 
has  determined  that  this  prohibition 
does  not  last  forever.  Accordingly,  the 
Department  has  determined  that  a 
development  or  a  building  which  has 
been  funded  under  MROP  after  FFY 
1988  is  eligible  for  inodemization 
funding  if  it  has  reached  DOFA.'Also,.a 
development  or  a  building  which  has 
been  funded  under  MROP  during  FFYs 
1986-1988  is  eligible  for  modernization 
funding  if  all  MROP  funds  have  been 
expended. 

in.  Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  revisions  to  the  existing  CGP 
under  which  HAs  receive 
modernization  assistance  from  HUD  on 
the  basis  of  a  formula.  HUD  does  not 
anticipate  a  significant  economic  impact 
on  small  entities  since  HAs  will 
continue  to  carry  out  their 
modernization  activities  by  entering 
into  contracts  for  the  work  as  thev  now 
do. 

Finding  of  No  Significant  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5  p.m. 


weekdays)  in  the  Office  of  the  Rules 
Docket  Clerk.  Room  10272.  451  Seventh 
Street.  SW..  Washington.  DC  20410. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,' or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
order.  The  revised  CGP  is  consistent 
with  federalism  principles  since  it 
reduces  unnecessary  burdens  on  HAs. 
While  the  program  is  revised,  the 
primary  change  is  only  in  the  way  that 
HUD  processes  and  reviews  HA 
modernization  activities,  and  not  the 
modernization  activities.  Since 
participation  by  HAs  is  discretionar>-. 
this  rule  lacks  the  direct  and  substantial 
effects  on  HAs  required  for  a  policy 
with  federalism  implications  under  the 
Order. 

Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns.  The  rule  does  not  have  the 
potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  since  its  effect  is 
limited  to  revising  program  procedures 
for  HAs  applying  for  discretionary 
grants. 

Regulator}-  Agenda 

This  rule  was  listed  as  item  1680  in 
the  Department's  Semiannual 
Regulatory  Agenda  published  on  April 
25.  1994,  at  59  FR  20424/20468.  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

Anti-Lobbying 

On  February  26. 1990.  the  Department 
published  an  interim  rule  (24  CFR  part 
87)  advising  recipients  and 
subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  of  a  prohibition  mandated  by 
Congress.  Section  319  of  the  Department 
of  the  Interior  Appropriations  Act  (Pub. 
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L.  lOlr-121.  approved  October  23, 1989) 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  hinds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
interim  rule  generally  prohibits  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  In 
addition,  the  recipient  must  also  file  a 
disclosure  if  it  has  made  or  has  agreed 
to  make  any  payment  with 
nonappropriated  fimds  that  would  be 
prohibited,  if  paid  with  appropriated 
funds.  liL\s  established  by  an  Indian. 
Tribe  as  a  result  of  the  exercise  of  the 
tribe's  sovereign  power  are  excluded 
from  coverage  of  the  Byrd  Amendment, 
but  IHAs  estabhshed  under  State  law 
are  not  excluded  from  the  statute's 
coverage. 

The  certification  and  disclosure 
requirements  apply  to  all  grants  in 
excess  of  $100,000.  All  potential 
grantees  are  required  to  submit  the 
certification,  and  to  moke  the  required 
disclosure  if  the  grant  amount  exceeds 
$100,000.  Potential  grantees  should 
refer  to  24  CFR  part  87  for  the  language 
for  the  certification  and  disclosure.  The 
law  provides  substantial  monetary 
penalties  for  failure  to  Die  the  required 
certification  or  disclosure. 

The  Catalog  of  Domestic  Assistance 
numbers  for  the  programs  affected  by 
this  proposed  rule  are  14.146,  14.147. 
14.850, 14.851.  14.852.  and  15.141. 

List  of  Subjects 

24  CFR  Part  905 

Aged,  Energy  conservation,  Grant 
programs — housing  and  community 
development,  Grant  programs — Indians, 
Indians.  L^dividUals  with  disabilities. 
Lead  poisoning.  Loan  programs — 
housing  and  community  development. 
Loan  programs — Indians,  Low  and 
moderate  income  housing.  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  968 

Grant  programs — housing  and 
community  development,  Indians,  Loan 
programs — housing  and  community 
development.  Public  housing,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  the  Department  amends 
24  CFR  parts  905  and  968  as  .set  forth 
below: 

PAR  r  905— INOfAM  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  24  GFH 
part  905  continues  to  read  as  follows: 


Authority:  25  U.S.C  4S0e(b);  42  U.S.C 
1437a,  1437aa,  1437bb.  1437cc.  WSTee.  and 
3535(dl. 

2.  Section  905.102  is  amended  by 
removing  the  definition  of  Major 
changes,  revising  the  definition  of  . 
Annual  Statement,  and  adding  in 
alphabetical  order  definitions  of  Annual 
Submission,  Fungibility  and  Work 
Statements,  to  read  as  follows: 

§905.102    Definitions. 

»         »         »         •         • 

Annual  Statement.  A  work  statement 
covering  the  first  year  of  the  Five-Year 
Action  Plan  and  setting  forth  the  major 
work  categories  and  costs  hv 
development  or  ULA-wide  for  the 
current  FFY  grant,  as  well  as  a  summary 
of  costs  by  development  account  and 
implementation  schedules  for  obligation 
and  expenditure  of  the  fiinds. 
•        •        •        *        « 

Annual  Submission.  A  collective  tenn 
for  all  documents  which  the  IHA  must 
submit  to  HUD  for  review  and  approval 
before  accessing  the  current  FFY  grant 
funds.  Such  documents  include  the 
Annual  Statement,  Work  Statements  for 
years  two  through  five  of  the  Five- Year 
Action  Plan,  local  government 
statement,  IHA  Board  Resolution, 
materials  demonstrating  the  partnership 
process  and  any  other  documents  as 
prescribed  by  HUD. 
***** 

Fungibility.  Fungibility  is  a  concept 
which  permits  an  IHA  to  substitute  any 
work  item  from  *he  latest  approved 
Five-Year  Action  Plan  to  any  previously 
approved  CIAP  budget  or  CGP  Annual 
Statement  and  to  move  work  items 
among  approval  budgets  without  prior 
HUD  approval. 
***** 

Work  Statements.  Work  Statements 
cover  the  second  through  the  fifth  years 
of  the  Five-Year  Action  Plan  and  set 
forth  the  major  work  categories  and 
costs  by  development  or  IHA-wide 
which  the  IHA  intends  to  undertake  in 
each  year  of  years  two  through  five.  In 
preparing  these  Work  Statements,  the  - 
IHA  shall  assume  that  the  current  FFY 
formula  amount  will  be  available  in 
each  year  of  years  two  through  five. 
•~       •        •        *        * 

.3.  In  §  905.601,  paragraph,  (b)  is 
revised,  paragraph  (h)  is  amended  by 
removing  the  reference  to 
"§  905.669(b)(2)'*  and  adding  in  its  place 
"§  905.669(b)";  by  adding  three 
sentences  to  the  end  of  paragraph  (j); 
and  by  revising  paragraphs  (k)(2)(i)  and 
(k)(.l)(iii),  to  read  as  follows: 


§  905.6(n    Allocation  of  (undo  under 
section  t4. 


(b)  Set-aside  for  emergencies  and 
disasters.  For  each  FFY,  HUD  shall 
reserve  from  amounts  approved  in  the 
appropriation  act  for  grants  under  this 
part  and  part  968  of  this  title,  $75 
million  (which  shall  include  unused 
reserv'e  amounts  carried  over  from 
previous  FFYs),  which  shall  be  made 
available  to  IHAs  and  PHAs  for 
modernization  needs  resulting  from 
natural  and  other  disasters,  and  from 
emergencies.  HUD  shall  replenish  this 
reserve  at  the  beginning  of  each  FFY  .so 
that  it  always  begins  with  a  $75  million 
balance.  Any  unused  funds  from 
previous  years  will  remain  in  the 
reserve  until  allocated.  The 
requirements  governing  the  reserve  for 
disasters  and  emergencies  and  the 
procedures  by  which  an  IHA  may  • 

request  such  funds,  are  set  forth  in 
§905.667. 
***** 

( j)  Calculation  of  number  of  units.  ' 

•  *   *  New  development  units  that  are 
added  to  an  IHA's  or  PHA's  inventory 
will  be  added  to  the  overall  unit  count., 
so  long  as  they  are  under  ACC 
amendment  and  have  reached  DOFA  by 
the  first  day  in  the  FFY  in  which  the 
formula  is  being  run.  .'\ny  increase  in 
units  (reaching  DOFA  and  under  ACC 
amendment)  as  of  the  beginning  of  the 
FFY  shall  result  in  an  adjustment 
upwards  in  the  number  of  units  under 
the  formula.  New  units  reaching  DOFA 
after  this  date  will  be  counted  for 
formula  purposes  as  of  the  following 
FFY. 

(k)*  *  * 

(2)  •  *   '. 

(i)  Increases  in  the  number  of  units 
resulting  from  tbe  conversion  of  existing 
units  will  be  added  to  the  overall  unit 
count  so  long  as  they  are  under  ACC 
amendment  by  the  first  day  in  the  FFY.  . 
in  which  the  formula  is  being  run; 

*  *        •      •  •        *   .      . 

(3)*   '   • 

(iii)  Exception.  A  unit  which  is 
conveyed  under  the  Mutual  Help  or 
Turnkey  III  programs  will  result  in  an 
automatic  (rather  than  a  phased-in) 
reduction  in  the  unit  count.  Paid-off 
Mutual  Help  or  Turnkey  III  units 
continue  to  be  counted  until  they  are 
conveyed. 

4.  Section  905.602  is  revised  to  read 
as  follows: 

§906.602    Special  requirements  for 
Turnkey  lit  and  Mutual  Help  developments. 

(a)  Modernization  costs. 
Modernization  work  on  a  Mutual  Help 
or  Turnkey  III  unit  shall  not  incTease  the 


purchase  price  or  amortization  period  of 
the  home. 

(b)  Paid-off  units—  (1)  Turnkey  III 
units.  Eligible  modernization  work  on 
any  Turnkey  IH  units  that  have  been 
paid-off,  but  not  conveyed,  by  the  time 
the  CIAP  application  or  CGP  Annual 
Statement  is  submitted*  is  limited  to 
work  which  is  necessary  to  meet 
statutory  requirements  (e.g., 
accessibility  for  disabled  persons,  lead- 
based  paint  testing,  interim 
containment,  professional  risk 
assessment  and  abatement).  Such  work 
must  be  completed  prior  to  conveyance. 
Turnkey  in  units  that  have  not  been 
paid-off  at  the  time  the  CL\P  application 
or  CGP  Annual  Statement  is  submitted 
and  for  which  work  is  included  in  the 
CLAP  application  or  CGP  Annual 
Statement,  are  eligible  for  any  physical 
.  improvements  provided  under 
§  905.666(d)  even  where  the  units  are 
subsequently  paid-off  before  the  work  is 
completed,  so  long  as  the  work  is 
completed  prior  to  conveyance. 

(2)  Mutual  Help  units.  An  IHA  may 
use  CIAP  or  CGP  funds  under  this 
subpart  for  the  purposes  of  modernizing 
a  Mutual  Help  unit  which  is  paid-off, 
but  not  conveyed,  and  may  do  so  only 
with  a  unit  "which  the  IHA  has 
identified  in  its  CL\P  application  or 
Comprehensive  Plan  (including  Five- 
Year  Action  Plan  and  Annual 
Statement).  In  accordance  with  the 
provisions  of  §  905.440  (e)(8),  an  IHA 
may  perform  non-emergency  work  on  a 
paid-off  Mutual  Help  unit  only  after  all 
dehnquencies  are  repaid. 

(c)  Other.  The  homebuyer  family  must 
be  in  compliance  with  its  financial 
obligations  under  its  homebuyer 
agreement  in  order  to  be  eligible  for 
non-emergency,  physical  improvements, 
with  the  exception  of  worii  necessary  to 
meet  statutory  and  regulatory 
requirements,  [e.g.,  accessibility  for 
disabled  persons,  lead-based  paint 
testing,  interim  containment, 
professional  risk  assesssment,  and 
abatement)  and  the  correction  of 
development  deficiencies. 
Notwithstanding  the  above  requirement, 
an  IHA  may,  with  prior  HUD  approval, 
complete  non-emergency  physical 
improvements  on  any  homeownership 
unit  where  the  IHA  demonstrates  that, 
due  to  economies  of  scale  or  geographic 
constraints,  substantial  cost  savings  may 
be  realized  by  completing  all  necessary 
work  in  a  development  at  one  time. 
5.  Section  905.666  is  amended  by 
revising  paragraphs  (a)(1)  through  (a)(3), 
(b).  (c).  (d)(1),  (d){3)(i).  (f}(l)(iii),  and  (m) 
In  read  as  follows: 


§905.666 

(a)  •   • 


Eligible  cost& 


(1)  Undertaking  activities  described  in 
its  approved  Five-Year  Action  Plan 
under  §  905. 672(dj(5); 

(2)  Carrying  out  emergency  work, 
whether  or  not  the  need  is  indicated  in 
the  IHA's  approved  Comprehensive 
Plan  (including  Five-Year  Action  Plan) 
or  Annual  Statement; 

(3)  Funding  a  replacement  reserve  to 
carry  out  eligible  activities  in  hiture 
years,  subject  to  the  restinctions  set  forth 
in  paragraph  (f)  of  this  section; 

*        »        *        »        • 

(b)  Demonstration  of  viability.  Except 
in  the  case  of  emergency  work,  an  IHA 
shall  only  expend  funds  on  a 
development  for  which  the  IHA  has 
demonstrated  that  completion  of  the 
improvements  and  replacements 
identified  in  the  comprehensive  plan 
will  reasonably  ensure  the  long-term 
physical  and  social  viabiHty  of  the 
development  at  a  reasonable  cost  or  for 
essential  non-routine  maintenance 
needed  to  keep  the  property  habitable 
until  residents  are  relocated. 

(c)  Physical  improvement  costs. 
Eligible  costs  include  alterations, 
betterments,  additions,  replacements, 
and  non-routine  maintenance  that  are 
necessary  to  meet  the  modernization 
and  energy  conservation  standards 
prescribed  in  §  905.603.  These 
mandatory  standards  may  be  exceeded 
only  when  the  IHA  determines  that  it  is 
necessary  or  highly  desirable  for  the 
long-term  physical  and  social  viability 
of  the  individual  development.  If 
demolition  or  disposition  is  proposed, 
the  IHA  shall  comply  with  24  CFR  part 
905,  subpart  M.  Additional  dwelling 
space  may  be  added  to  existing  units. 

(d)  Costs /or  rijmJ<ey /// 
developments— [1]  General.  Eligible 
physical  improvement  costs  for  existing 
Turnkey  in  developments  are  limited  to 
work  items  which  are  not  the 
responsibihty  of  the  homebuyer  families 
and  which  are  related  to  health  and 
safety,  correction  of  development 
deficiencies,  physical  accessibility, 
energy  audits  and  cost-effective  energy 
conservation  measures,  and  lead-based 
paint  testing  and  abatement.  In  addition, 
management  improvements  are  eligible 
modernization  costs  for  existing 
Turnkey  III  developments. 

(2)*   •   * 

(3)*   '  • 

(i)  Notwithstanding  the  requirements 
of  paragraph  (d)(1)  of  this  section,  an 
IHA  may  substantially  rehabilitate  a 
Turnkey  III  unit  whenever  the  unit 
becomes  vacant  or  is  occupied  by  a  non- 
bomebuyer  family.  An  IHA  that  intends 
to  use  funds  under  this  paragraph  must 
identify  in  its  needs  assessment  the 
estimated  number  of  units  that  the  IHA 


is  proposing  for  substantial 
rehabilitation  and  subsequent  sale.  In 
addition,  an  IHA  must  demonstrate  in 
its  needs  assessment  that  the  IR.A  has 
homebuyers  who  are  both  eligible  for 
homeownership.  in  accordance  with  the 
requirements  of  24  CFR  part  903 
(Subpart  G),  and  who  have 
demonstrated  their  intent  to  be  placed 
into  each  of  the  Turnkey  III  units 
proposed  to  be  substantially 
rehabilitated: 

*  •        •        •        » 

(0*  *  * 

(1)*  •  * 

(iii)  A  management  improvement 
requires  more  funds  than  the  IHA  may 
use  under  its  20%  limit  for  management 
improvements  (except  as  provided  in 
paragraph  (m)(l)),  and  the  IHA  needs  to 
save  a  portion  of  its  annual  grant  in 
order  to  combine  it  with  a  portion  of 
subsequent  year(s)  grants,  to  fund  the 
work  item ; 

*  •        *        »        • 

(m)  Cost  limitation.  (1) 
Notwithstanding  die  full  fungibility  of 
-work  items  in  §  905.675(c).  an  IHa' shall 
not  use  more  than  a  total  of  20  percent 
of  its  annual  grant  for  management 
improvement  costs  in  account  1408. 
unless  specifically  approved  by  HUD. 

(2)  Notwithstanding  the  full 
fungibility  of  work  items  in  §905.H75(c), 
an  IHA  shall  not  use  more  than  a  total 
of  10  percent  of  its  annual  grant  on 
administrative  costs  in  account  1410. 
excluding  any  costs  related  to  lead- 
based  paint  or  asbestos  testing  (whether 
conducted  by  force  account  employees 
or  by  a  contractor),  in-house 
architectural/engineering  (A/E)  work,  or 
other  special  administrative  costs 
required  by  State,  tribal  or  local  law. 
unless  specifically  approved  by  HUD; 

*  •        •        •        * 

6.  Paragraphs  (a)(1)  and  (a)(3)  of 
905. R67  are  revised  to  read  .is  follows. 

§  905.667    Reserve  tor  emergencies  and 
disasters. 

(a)  Emergencies — (1)  Eligibility  for 
assistance.  An  IHA  (including  an  IHA 
that  is  determined  to  be  high  risk  under 
§905.135)  may  obtain  funds  at  any  time, 
for  any  eligible  emergency  work  item  as 
defined  in  §905.102  (for  JHAs 
participating  in  CGP)  or  for  any  eligible 
emergency  work  item  (described  as 
emergency  modernization  in  §905.102) 
(for  IHAs  participating  in  CIAP).  from 
the  resene  established  under 
§  905.601(b).  However,  emergency 
reserve  fimds  may  not  be  provided  to  an 
IHA  participating'  in  CGP  that  has  the 
necessary  funds  available  from  any 
other  source,  including  its  annual 
formula  allot:3tion  under  §905.601(ei 
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and  (f).  other  unobligated  modernization 
funds,  and  its  replacement  reserves 
under  §  905.666.  An  IHA  is  not  required 
to  have  an  approved  comprehensive 
plan  under  §  905.672  before  it  can 
request  emergency  assistance  from  this 
reserve.  Emergency  reserve  funds  may 
not  be  provided  to  an  IHA  participating 
in  ClAP  unless  it  does  not  have  the 
necessary  funds  available  from  any 
other  source,  including  unobligated 
CIAP,  and  no  CIAP  modernization 
funding  is  available  from  HUD  for  the 
remainder  of  the  fiscal  year. 
***** 

{3)  Repayment.  A  CGP  IHA  that 
receives  assistance  for  its  emergency 
needs  from  the  reserve  under 
§  905.601(b)  must  repay  such  assistance 
from  its  future  allocations  of  assistance, 
where  available.  For  IHAs  participating 
in  the  CGP,  HUD  shall  deduct  up  to  50 
percent  of  an  IHA's  succeeding  year's 
formula  allocation  under  §905.601  (e) 
and  (f)  to  repay  emergency  funds 
previously  provided  by  HUD  to  the  IHA. 
The  remaining  balance,  if  any,  shall  be 
deducted  from  an  IHA's  succeeding 
years'  formula  allocations. 
***** 

7.  Section  905.669  is  amended  by 
adding  three  sentences  to  the  end  of 
paragraph  (a)(1);  by  revising  paragraphs 
(b)  and  (c);  by  adding  a  new  paragraph 
(d);  and  by  adding  the  OMB  control 
number  to  the  end  of  the  section,  to  read 
as  follows: 

§  905.669    Allocation  of  assistance. 

(a)*   *   • 

(1)  *  •  *  On  an  annual  basis.  HUD 
will  transmit  to  the  IHA  the  formula 
characteristics  report  which  reflects  the 
data  that  will  be  used  to  determine  the 
IHA's  formula  share.  The  IHA  will  have 
at  least  30  calendar  days  to  review  and 
advise  HUD  of  errors  in  this  HUD 
report.  Necessary  adjustments  will  be 
made  to  the  IHA's  data  before  the 
formula  is  run  for  the  current  FFY. 
***** 

(b)  HUD  notification  of  formula 
amount:  appeal  rights.  (1)  Formula 
amounts  notification.  After  HUD 
determines  an  IHA's  formula  allocation 
under  §  905.601  (e)  and  (f)  based  upon 
the  IHA,  development,  and  community 
characteristics,  it  shall  notify  the  IHA  of 
its  formula  amount  and  provide 
instructions  on  the  Annual  Submission 
in  accordance  with  §§  905.672(a)  and 
905.678; 

(2)  Appeal  based  upon  unique 
circumstances.  An  IHA  may  appeal  in 
writing  HUD's  determination  of  its 
formula  amount  within  60  calendar 
days  of  the  date  of  HUD's  determination 
on  the  basis  of  "unique  circumstances." 


The  IHA  must  indicate  what  is  unique, 
and  specify  the  manner  in  which  it  is 
different  from  all  other  IHAs 
participating  in  the  CGP.  and  provide 
any  necessary  supporting 
documentation.  HUD  shall  render  a 
written  decision  on  an  IHA's  appeal 
under  this  paragraph  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
IHA's  request  for  an  appeal.  HUD  shall 
publish  in  the  Federal  Register  a 
description  of  the  facts  supporting  any 
successful  appeals  based  upon  "unique 
circumstances."  Any  adjustments 
resulting  from  successful  appeals  in  a 
particular  FFY  under  this  paragraph 
shall  be  made  from  the  subsequent 
years'  allocation  of  funds  under  this 
part; 

(3)  Appeal  based  upon  error.  An  IHA 
may  appeal  in  writing  HUD's 
determination  of  its  formula  amount 
within  60  calendar  days  of  the  date  of 
HUD's  determination  on  the  basis  of  an 
error.  The  IHA  may  appeal  on  the  basis 
of  error  the  correctness  of  data  in  the 
formula  characteristics  report.  The  IHA 
must  describe  the  nature  of  the  error, 
and  provide  any  necessary  supporting 
documentation.  HUD  shall  respond  to 
the  IHA's  request  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
IHA's  request  for  an  appeal.  Any 
adjustment  resulting  from  successful 
appeals  in  a  particular  FFY  under  this 
paragraph  shall  be  made  from 
subsequent  years'  allocation  of  funds 
under  this  part; 

(c)  IHAs  determined  to  be  high  risk.  If 
an  IHA  is  determined  to  have  serious 
deficiencies  in  accordance  with 

§  905.135,  or  if  the  IHA  fails  to  meet,  or 
to  make  reasonable  progress  toward 
meeting,  the  goals  previously 
established  in  its  management 
improvement  plan  under  §  905.135, 
HUD  may  designate  the  IHA  high  risk. 
If  the  IHA  is  designated  high  risk  with 
respect  to  modernization,  HUD  may 
withhold  some  or  all  of  the  IHA's 
annual  grant;  HUD  may  declare  a  breach 
of  the  grant  agreement  with  respect  to 
all  or  some  of  the  IHA's  functions  so 
that  the  IHA  or  a  particular  function  of 
the  IHA  may  be  administered  by  another 
entity;  or  HUD  may  take  other  sanctions 
authorized  by  law  or  regulation. 

(d)  Obligation  of  formula  funding.  All 
formula  funding  should  be  obligated 
within  two  years  of  approval.  However, 
due  to  the  size  of  the  grant,  complexity 
of  the  work,  and  other  factors,  the  IHA 
may  propose,  and  HUD  may  approve,  a 
longer  time  period. 

(Approved  by  the  Office  of  Managnment  and 
Budget  under  control  number  2577-0157) 

8.  Section  905.672  is  amended  by 
revising  paragraphs  (a),  (b)(2)(i).  (b)(3) 


through  (b)(5).  (c)(2).  (d)(1).  (d)(2)(i)(E). 
(d)(4).  (d)(5)(i).  (d)(5)(iii).  (d)(6)(i).     - 
(d)(6)(ii),  (d)(7)(v).  (d)(7)(viii),  and 
(d)(7)(xv);  by  adding  a  new  paragraph 
(d)(7)(xviii);  by  revising  paragraphs 
(e)(2).  (3)  and  (4).  to  read  as  follows: 

§905.672    Comprehensive  Plan  (including 
Five- Year  Action  Plan). 

(a)  Submission.  As  soon  as  possible 
after  modernization  funds  first  become 
available  for  allocation  under  this 
subpart,  HUD  shall  notify  IHAs  in 
writing  of  their  formula  amount.  For 
planning  purposes,  IHAs  may  use  the 
amount  they  received  under  CGP  in  the 
prior  year  in  developing  their 
Comprehensive  Plan  or  they  may  wait 
for  the  annual  HUD  notification  of 
formula  amount  under  §  905.669(b)(1). 

(b)*   -   * 

(2)*   *   * 

(i)  To  assure  that  residents  are  fully 
briefed  and  involved  in  developing  the 
content  of,  and  monitoring  the 
implementation  of.  the  Comprehensive 
Plan  including,  but  not  limited  to.  the 
physical  and  management  needs 
assessments,  viability  analysis,  Five- 
Year  Action  Plan,  and  Annual 
Statement.  If  necessary,  the  IHA  shall 
develop  and  implement  capacity 
building  strategies  to  ensure  meaningful 
resident  participation  in  CGP.  Such 
technical  assistance  efforts  for  residents 
are  eligible  management  improvement 
costs  under  CGP; 
*    .    *        *         *        * 

(3)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  and  duly  elected 
resident  organizations  under  paragraph 
(bK4)  of  this  section,  and  the  public 
hearing  under  paragraph  (b)(5)  of  this 
section,  the  IHA  shall  provide  public 
notice  of  the  advance  meeting  and  the 
public  hearing  in  a  manner  determined 
by  the  IHA  and  which  ensures  notice  to 
all  duly  elected  resident  organizations; 

(4)  Advance  meeting  for  residents  and 
duly  elected  resident  organizations.  The 
IHA  shall  hold,  within  a  reasonable 
amount  of  time  before  the  public 
hearing  under  paragraph  (b)(5)  of  this 
section,  a  meeting  for  residents  and  duly 
elected  resident  organizations  at  which 
the  IHA  shall  explain  the  components  of 
the  Comprehensive  Plan.  The  meeting 
shall  be  open  to  all  residents  and  duly 
elected  resident  organizations; 

(5)  Public  Hearing.  The  IHA  shall 
hold  at  least  one  public  hearing,  and 
any  appropriate  number  of  additional 
hearings,  to  present  information  on  the 
Comprehensive  Plan/Annual 
Submission  and  the  status  of  prior 
approved  programs.  The  public  hearing 
shall  provide  ample  opportunity  for 
residents,  duly  elected  resident 


organizations,  local  government 
officials,  and  other  interested  parties,  to 
express  their  priorities  and  concerns. 
The  IHA  shall  give  full  consideration  to 
the  comments  and  concerns  of 
residents,  local  government  officials, 
and  other  interested  parties. 

(c)*  -  • 

(2)  A  copy  of  the  summary  of  total 
preliminary  estimated  costs  to  address 
physical  needs  by  each  development 
and  management/operations  needs  IHA- 
wide  and  a  specific  description  of  the 
IHA's  process  for  maximizing  the  level 
of  participation  by  residents  and  a. 
summary  of  the  general  issues  raised  on 
the  plan  by  residents  and  others  during 
the  public  comment  process  and  the 
IHA's  response  to  the  general  issues. 
IHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys 
shall  be  maintained  in  the  IHA's  files 
and  made  available  to  residents, 
resident  organizations,  and  other 
interested  parties  upon  request:  and 
•        *        *         *        * 

(d)  -  *  * 

(1)  Summaries.  An  IHA  shall  include 
as  part  of  its  Comprehensive  Plan  the 
following  summaries: 

(i)  A  summary  of  total  preliminary 
estimated  costs  to  address  physical 
needs  by  each  development  and 
management  needs  IHA-wido;  and 

(ii)  A  specific  description  of  the  IHA's 
process  for  maximizing  the  level  of 
participation  by  residents  during  the 
development,  implementation  and 
monitoring  of  the  Comprehensive  Plan, 
a  summary  of  the  general  issues  raised 
on  the  plan  by  residents  and  others 
during  the  public  comment  process  and 
the  IHA's  response  to  the  general  issue. 
IHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys, 
shall  be  maintained  in  the  IHA's  files 
and  made  available  to  residents,  duly 
elected  resident  organizations,  and  other 
interested  parties,  upon  request. 
*        *        «        »        • 

'  [2)'    '   ' 

(i)  •  *  * 

(E)  In  addition,  the  IHA  shall  provide 
with  respect  to  vacant  or  non- 
homebuyer-occupied  Turnkey  HI  units, 
the  estiniated  number  of  units  that  the 
IHA  is  proposing  for  substantial 
rehabilitation  and  subsequent  sale,  in 
accordance  with  §  905.666(d)(3). 
***** 

(4)  Demonstration  oflong-tenn 
physical  and  social  viability,  (i)  General. 
The  plan  shall  include,  on  a 
development-by-development  basis,  an 
analysis  of  whether  completion  of  the 
improvements  and  replacements 
identified  under  paragraphs  (d)(2)  and 
(d)(3)  of  this  section  will  reasonably 
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ensure  the  long-term  physical  and  social 
viability,  including  achieving  structural/ 
system  soundness  and  full  occupancy  of 
the  development  at  a  reasonable  cost 
For  cost  reasonableness,  the  IHA  may 
choose  to  use  the  90%  of  Total 
Development  Cost  (TDC)  approach  (the 
preliminary  estimate  of  hard  costs  for 
work  proposed  at  the  development  is 
90%  or  less  of  TDQ  or  a  cost 
reasonableness  approach  related  to  the 
cost  of  individual  work  items  as 
indicated  by  National  cost  indices, 
adjusted  by  local  conditions  and  the 
IHA's  own  recent  procurement 
experience.  The  IHA  shall  keep 
documentation  in  its  files  to  support  its 
reasonable  cost  determinations  of  each 
major  work  item  (e.g.,  kitchen  cabinets, 
exterior  doors).  HUD  will  review  cost 
reasonableness  as  part  of  its  review  of 
the  Annual  Submission  and  the 
Performance  and  Evaluation  Report. 
Where  necessary,  HUD  will  review  the 
IHA's  documentation  in  support  of  its 
cost  reasonableness; 

(ii)  Determination  of  non-viability. 
Where  an  IHAs  analysis  of  a 
development,  under  paragraph  (d)  of 
this  section,  establishes  that  completion 
of  the  identified  impro\'eraents  and 
replacements  will  not  result  in  the  long- 
term  physical  and  social  viability  of  the 
development  at  a  reasonable  cost,  the 
IHA  shall  not  expend  CGP  funds  for  the 
development,  except  for  emergencies 
and  essential  non-routine  maintenance 
necessary  to  maintain  habitability  until 
residents  can  be  relocated.  The  IHA 
shall  specify  in  its  Comprehensive  Plan 
the  actions  it  proposes  to  take  with 
respect  to  the  non-viable  development 
(e.g..  demolition  or  disposition  under  24 
CFR  part  905.  subpart  M). 

(5)  Five-Year  Action  Plan—li) 
General.  The  Comprehensive  Plan  shall 
include  a  rolling  Five- Year  Action  Plan 
to  carry  out  the  improvements  and 
replacements  (or  a  portion  thereof) 
identified  under  paragraphs  (d)(2)  and 
(d)(3)  of  this  section.  In  developing  its 
Five- Year  Action  Plan,  the  IHA  shall 
assume  that  the  current  year  funding  or 
formula  amount  will  be  available  for 
each  year  of  its  Five- Year  Action  Plan, 
whichever  the  IHA  is  using  fbr  planning 
purposes,  plus  the  IHA's  estimate  of  the 
funds  that  will  be  available  from  other 
sources,  such  as  State,  local  and  tribal 
governments.  All  activities  spet;itled  in 
an  IHA's  Five- Year  Action  Plan  are 
contingent  upon  the  availability  of 
funds: 
***** 

(iii)  Procedure  for  maintaining  current 
Five-Year  Action  Plan.  The  IHA  shall 
maintain  a  current  Five-Year  Action 
Plan  by  annually  amending  its  Five- 


Year  Action  Plan,  in  conjunction  with 
the  Annual  Submission; 

(6)*   •  * 

(i)  The  IHA  developed  the 
Comprehensive  Plan/Five- Year  Action 
Plan  or  amendments  thereto  in 
consultation  with  officials  of  the 
appropriate  govemitig  body  and  with 
development  residents  covered  by  the 
Comprehensive  Plan/Five- Year  Action 
Plan,  in  accordance  with  the 
reouirements  of  §  9G5.672(b)  and  (c); 

(ii)  The  Comprehensive  Plan/Five- 
Year  Action  Plan  or  amendments 
thereto  are  consistent  with  the 
appropriate  governing  body's 
assessment  of  its  low-income  housing 
needs  and  that  the  appropriate 
governing  body  will  cooperate  in 
providing  resident  programs  and 
services;  and 
***** 

(7)*    *    • 

(v)  The  proposed  activities  in  the 
Five-Year  Action  Plan/ Annual 
Statement  are  consistent  with  the 
proposed  or  approved  ComprehensivH 
Plan  of  the  IHA; 
***** 

(viii)  The  IHA  has  provided  to  HUD 
any  documentation  that  the  Department 
has  requested  to  carry  cut  its  review 
under  the  National  Environmental 
Policy  Act  (NEPA)  and  other  relfitwl 
authorities  in  accordance  with  24  CFR 
905.120(a)  and  (b),  and  will  not  obligate, 
in  any  maimer,  the  expenditure  of  CGP 
funds,  or-otherwise  undertake  the 
activities  identified  in  its 
Comprehensive  Plan/Annual  Statement, 
until  the  IHA  receives  written 
notification  from  HUD  indicating  thul- 
the  Department  has  complied  with  its 
responsibilities  under  NEPA  and  other 
related  authorities; 
•         **,*• 

(xv)  The  IHA  has  complied  with  the 
requirements  governing  tribal 
government  .and  resident  participation 
in  accordance  with  24  CFR  905.672(b), 
905.678(d),  and  905.684,  and  has  given 
full  consideration  to  the  priorities  and 
concerns  of  tribal  government  and 
residents,  including  comments  whit  h 
were  ultimately  not  adopted,  in 
preparing  the  Comprehensive  Plan/Five- 
Year  Action  Plan  and  any  amendments 
thereto; 
***** 

(xviii)  The  IHA  will  comply  with 
section  3  of  tlie  Housing  and  Urban 
Development  Act  of  1968,  as  amended, 
and  make  best  efforts,  consistent  with 
existing  Federal,  State,  and  local  laws 
and  regulations,  to  give  low-  and  v«ry 
low-income  persons,  training  and 
employment  opportunities  generated  by 
CGP  assistance,  and  to  make  best  efforts. 
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consistent  with  existing  Federal,  State, 
and  lcx:al  laws  and  regulations,  to  award 
contracts  for  work  to  be  performed  in 
connection  with  CGP  assistance  to 
business  concerns  that  provide 
economic  opportunities  for  low-  and 
very  low-income  persons, 
(e)*  *   * 

(2)  Amendments  to  needs 
assessments.  The  MA  must  amend  its 
plan  by  revising  its  needs  assessments 
whenever  it  proposes  to  carry  out 
activities  in  its  Five- Year  Action  Plan  or 
Annual  Statement,  that  are  not  reflected 
in  its  current  needs  assessments  (except 
in  the  case  of  emergencies).  The  IHA 
may  propose  an  amendment  to  its  needs 
assessments,  in  connection  with  the 
submission  of  its  Annual  Submission 
(see  §  905.678(b)),  or  at  any  other  time. 
These  amendments  shall  be  reviewed  by 
HUD  in  accordance  with  §  905.675; 

(3)  Six-year  revision  of 
Comprehensive  Plan.  Every  sixth  year 
following  the  initial  year  of 
participation,  the  IHA  shall  submit  to 
HUD,  with  its  Aimual  Submission,  a 
gomplete  update  of  its  Comprehensive 
Plan.  An  IHA  may  elect  to  revise  some 
or  all  parts  of  the  Comprehensive  Plan 
more  frequently. 

(4)  Annual  revision  of  Five-Year 
Action  Plan.  Annually,  the  IHA  shall 
submit  to  HUD,  with  its  Annual 
Submission,  an  update  of  its  Five- Year 
Action  Plan,  eHminating  the  previous 
year  and  adding  an  additional  year.  The 
IHA  shall  identify'  changes  in  work 
categories  (other  than  those  included  in 
the  new  fifth  year)  from  the  previous 
year  Five-Year  Action  Plan  when 
making  this  Annual  Submission. 
***** 

9.  In  §905.675,  paragraph  (b)(1)  is 
amended  by  adding  "and  §  968.103" 
after  the  reference  to  "§905.601"  and 
before  the  period;  by  revising  paragraph 
(c);  and  by  adding  the  OMB  approval 
number  to  the  end  of  the  section,  to  read 
as  follows: 

§  905.675    HUD  review  and  approval  of 
Comprehensive  Plan.(including  FIve-Year 
Action  Plan). 

***** 

(c)  Effect  of  HUD  approval  of 
Comprehensive  Plan.  After  HUD 
approves  the  Comprehensive  Plan 
(including  the  Five- Year  Action  Plan), 
or  any  amendments  to  the  plan,  it  shall 
be  binding  upon  HUD  and  the  IHA, 
until  such  time  as  the  IHA  submits,  and 
HUD  approves,  an  amendment  to  its 
plan.  The  IHA  is  expected  to  undertake 
the  work  set  forth  in  the  Annual 
Statement.  However,  the  IHA  may 
undertake  any  of  the  work  identified  in 
any  of  the  other  four  years  of  the  latest 
approved  Five-Year  Action  Plan,  current 


approved  Annual  Statement  or 
previously  approved  CIAP  budgets, 
without  further  HUD  approval.  Actual 
uses  of  the  funds  are  to  be  reflected  in 
the  IHA  annual  Performance  and 
Evaluation  Report  for  each  grant.  See 
§  905.684.  The  IHA  is  encouraged  to 
inform  the  residents  of  significant 
changes  (such  as  changes  in  scope  of 
work  or  whenever  it  moves  work  items 
within  the  approved  Five- Year  Action 
Plan).  Documentation  of  that 
information  shall  be  retained  in  IHA 
files.  If  HUD  determines  as  a  result  of  an 
audit  or  monitoring  findings  that  an  IHA 
has  provided  false  or  substantially 
inaccurate  data  in  its  Comprehensive 
Plan/Annual  Submission  or  has 
circumvented  the  intent  of  the  program, 
HUD  may  condition  the  receipt  of 
assistance,  in  accordance  with 
§  950.687.  Moreover,  in  accordance  with 
18  U.S.C.  1001.  any  individual  or  entity 
who  knowingly  and  willingly  makes  or 
uses  a  document  or  writing  containing 
any  false,  fictitious  or  fraudulent 
statement  or  entry,  in  any  matter  withirt 
the  jurisdiction  of  any  department  or 
agency  of  the  United  States,  shall  be 
fined  not  more  than  $10,000  or 
imprisoned  for  not  more  than  five  years, 
or  both. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

10.  Section  905.678  is  revised  to  read 
as  follows: 

§  905.678    Annual  Submission  of  activities 
and  expenditures. 

(a)  General.  The  Annual  Submis.sion 
is  a  collective  term  for  aU  documents 
which  the  IHA  must  submit  to  HUD  for 
review  and  approval  before  accessing 
the  current  FFY  grant  funds.  Such 
documents  include  the  Annual 
Statement.  Work  Statements  for  years 
two  through  five  of  the  Five- Year  Action 
Plan,  local  government  statement.  IHA 
Board  Resolution,  materials 
demonstrating  the  partnership  process 
and  any  other  documents  as  prescribed 
by  HUD.  For  planning  purposes,  an  IHA 
may  use  either  the  amount  of  funding 
received  in  the  current  year  or  the  actual 
formula  amount  provided  in  HUD's 
notification  under  §905. 669(b)(1)  in 
developing  the  Five- Year  Action  Plan 
for  presentation  at  the  resident  meetings 
and  public  hearing.  Work  Statements 
cover  the  second  through  the  fifth  years 
of  the  Five- Year  Action  Plan  and  set 
forth  the  major  work  categories  and 
costs  by  development  or  IHA-wide 
which  the  IHA  intends  to  undertake  in 
each  year  of  years  two  through  five.  In 
preparing  these  Work  Statements,  the 
IHA  shall  assume  that  the  current  FFY 
formula  amount  will  be  available  in 


each  year  of  years  two  through  five.  The 
Work  Statements  for  all  five  years  will 
be  at  the  same  level  of  detail  so  that  the 
IHA  may  interchange  worlt  items  as 
discussed  in  §905.672(d)(5)(i).  An  IHA 
may  budget  up  to  8%  of  its  annual  grant 
in  a  contingency  account  for  cost 
overruns. 

(b)  Submission.  After  receiving  HUD 
notification  of  the  formula  amount  and 
estimating  how  much  funding  will  be 
available  from  other  sources,  such  as 
State  and  tribal  governments,  and 
detennining  its  activities  and  costs 
based  on  the  current  FFY  formula 
amount,  the  IHA  shall  submit  its 
Annual  Submission. 

[cX  Acceptance  for  review.  (1)  Upon 
receipt  of  an  Annual  Submission  from 
an  IHA.HUD  shall  determine  whether: 

(i)  The  Annual  Submission  contains 
each  of  the  required  components;  and 

(ii)  The  IHA  has  submitted  any 
additional  information  or  assurances 
required  as  a  result  of  HUD  monitoring, 
findings  of  inadequate  IHA 
performance,  audit  findings,  and  civil 
rights  compliance  findings. 

(2)  If  the  IHA  has  submitted  a 
complete  Annual  Submission  and  all 
required  information  and  assurances. 
HUD  will  accept  the  submission  for 
review,  as  of  the  date  of  receipt.  If  the 
IHA  has  not  submitted  all  required 
material.  HUD  will  promptly  notify  the- 
IHA  that  it  has  disapproved  the 
submission,  indicating  the  reasons  for 
disapproval,  the  modifications  required 
to  qualify  the  Annual  Submission  for 
HUP  review,  and  the  date  by  which 
such  modifications  must  be  received  by 
HUD. 

(d)  Resident  and  local  government 
participation.  An  IHA  is  required  to 
develop  its  Annual  Submission, 
including  any  proposed  amendments  to 
its  Comprehensive  Plan  as  provided  in 
§  905.672(e),  in  consultation  with 
officials  of  the  appropriate  governing 
body  (or,  in  the  case  of  an  IHA  with 
developments  in  multiple  jurisdictions, 
in  consultation  with  the  CEO  of  each 
such  jurisdiction  or  with  an  advisory 
group  representative  of  all  jurisdictions) 
and  with  residents  and  duly  elected 
resident  organizations  of  the 
developments  covered  by  the 
Comprehensive  Plan,  as  follows: 

(1)  Public  notice.  Within  a  reasonable- 
amount  of  time  before  the  advance 
meeting  for  residents  under  paragraph 
(d)(2)  of  this  section,  and  the  public 
hearing  under  paragraph  (d)(3)  of  this 
section,  the  IHA  shall  annually  provide 
public  notice  of  the  advance  meeting 
and  the  public.hearing  in  a  manner 
determined  by  the  IHA  and  which 
ensures  notice  to  all  duly  elected 
resident  organizations: 


(2)  Advance  meeting  with  residents. 
The  IHA  shall  at  least  annually  hold  a 
meeting  open  to  all  residents  and  duly 
elected  resident  organizations.  The 
advance  meeting  shall  be  held  within  a 
reasonable  amount  of  time  before  the 
public  hearing  under  paragraph  (d)(3)  of 
this  section.  The  IHA  will  provide 
residents  with  information  concerning 
the  contents  of  the  IHA's  Five-Year 
Action  Plan  (and  any  proposed 
amendments  to  the  IHA's 
Comprehensive  Plan  to  be  submitted 
with  fhe  Annual  Submission)  so  that 
residents  can  comment  adequately  at 
the  public  hearing  on  the  contents  of  the 
Five-Year  Action  Plan  and  any  proposed 
amendments  to  the  Comprehensive 
Plan. 

(3)  Public  hearing.  The  IHA  shall 
annually  hold  at  least  one  public 

-  hearing,  and  any  appropriate  number  of 
additional  hearings,  to  present 
information  on  the  Annual  Submission 
and  the  status  of  prior  approved 
programs.  The  public  hearing  shall 
provide  ample  opportunity  for  residents 
of  the  developments  covered  by  the 
Comprehensive  Plan,  officials  of  the 
appropriate  governing  body,  and  other 
interested  parties,  to  express  their 
priorities  and  concerns.  The  ]H.\  shall 
give  full  consideration  to  the  comments 
and  concerns  of  residents,  local       ,.    - 

-government  officials,  and  other 
interested  parties  in  developing  its  Five-- 
Year  Action  Plan,  or  any  amendments  to 
its  Comprehensive  Plan. 

(4)  Expedited  scheduling.  IHAs  a.re 
encouraged  to  hold  the  meeting  with  . 
residents  and  duly  elected  resident, 
organizations  underparagraph  (d3(2)  of 
this  section,  and  the  public  hearing 
under  paragraph  (d)(3)  of  this  section 
between  July  1  [i.e.,  after  the  end  of  the 
program  year— June  30)  and  September 
30,  using  the  formula  amount  for  the 
current  FFY.  If  an  IHA  elects  to  use  such 
expedited  scheduling,  it  must  explain  at 
the  meeting  with  residents  and  duly 
elected  resident  organizations  and  at  the 
public  hearing  that  the  current  FFY 
amount  is  not  the  actual  grant  amount 
for  the  subsequent  year,  but  is  rather  the 
amount  used  for  planning  purposes.  It 
must  also  explain  that  the  Five-Year 
Action  Plan  will  be  adjusted  when  HUD 
provides  notification  of  the  actual 
formula.amount,  and  explain  which 
major  work  categories  at  which 
developments  may  be  added  or  deleted 
to  adjust  for  the  actual  formula  amount 
and  that  any  added  work  categories/ 
developments  will  come  from  the 
Comprehensive  Plan. 

(e)  Contents  of  Annual  Submission. 
The  Annual  Statement  for  each  year 
must  include,  for  each  development  or 
on  an  IHA-wide  basis  for  management 


improvements  or  certain  physical 
improvements  for  which  work  is  to  be 
funded  out  of  that  year's  grant: 

(1)  A  list  of  development  accounts 
with  an  identification  of  major  work 
categories; 

(2)  The  cost  for  each  major  work 
category,  as  well  as  a  summary  of  cost 
by  development  account; 

(3)  The  IHA-wide  or  development- 
specific  management  improvements  to 
be  undertaken  during  the  year; 

(4) 'For  each  development  and  for  any 
management  improvements  not  covered 
by  a  HUD-approved  management 
improvement  plan,  a  schedule  for  the 
use  of  current  year  funds,  including 
target  dates  for  the  obligation  and 
expenditure  of  the  funds.  In  general, 
HUD  expects  that  an  IHA  will  obligate 
its  current  year's  allocation  of  CGP 
funds  (except  for  its  funded  replacement 
reserves)  within  two  years,  and  expend 
such  funds  within  three  years,  of  the 
date  of  HUD  approval,  unless  longer 
time-frames  are  approved  by  HUD  due 
to  the  size  of  the  grant,  the  complexity 
of  the  work,  and  other  factors; 

(5)  A  summary  description  of  the 
actions  to  be  taken  with  non-CGP  funds 
to  riieet  physical  and  management 
improvement  needs  which  have  been 
identified  by  the  IH.\  in  its  needs 
assessments; 

-.   (6)  Any  documentation  that  HUD 
needs  to  assist  it  in  carrying  out  its 
responsibilities  under  the  National 
Environmental  Policy  Act  and  other  , 

"related  authorities  in  accordance  with 
§  905.120(a)  and  (b); 

(7)  Other  information,  as  specified  bv 
HUD  and  approved  by  OMB  under  the 
Paperwork  Reduction  Act;  and 

(8)  An  IHA  resolution  approving  the 
.\nnual  Submission  or  any  amendments 
thereto,  as  set  forth  in  §  965.672(d)(7). 

(0  Additional  submissions  with 
Annual  Submission.  An  IHA  shall 
submit  with  the  Annual  Submission  anv 
amendments  to  the  Comprehensive 
Plan,  as  set  forth  in  §  905.672(e),  and 
such  additional  information  as  may  be 
prescribed  by  HUD.  HUD  shall  review 
any  proposed  amendments  to  the 
Comprehensive  Plan  in  accordance  with 
review  standards  under  §  905.675(b). 

(g)  HUD  review  and  approval  of 
Annual  Submission.  (1)  General.  An 
Annual  Submission  accepted  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  IH.^ 
in  writing,  postmarked  within  75 
calendar  days  of  the  date  that  HUD 
receives  the  Annual  Submission  for 
review  under  paragraph  (c)  of  this 
section,  that  HUD  has  disapproved  the 
Annual  Submission,  indicating  the 
reasons  for  disapproval,  the 


modifications  required  to  make  the 
Annual  Submission  approvable.  and  the 
date  by  which  such  modifications  must 
be  received  by  HUD.  HUD  may  request 
additional  information  [e.g..  for 
eligibility  determinations)  to  facilitate 
review  and  approval  of  the  Annual 
Submission  during  the  75-day  review 
period.  HUD  shall  not  disapprove  an 
Annual  Submission  on  the  basis  that  the 
Department  cannot  complete  its  re\  iew   . 
uiider  this  section  within  the  75-day 
deadline: 

(2)  Bases  for  disapproval  for  Ar.nv.nl 
Submission sWJU  shall  approve  thii^ 
Annual  Submission,  except  where: 

(i)  Plainly  inconsistent  with 
Comprehensive  Plan.  HUD  determines 
that  the  activities  and  expenditures 
proposed  in  the  Annual  Submission  are 
plainly  inconsistent  with  the  IHA's 
approved  Comprehensive  Plan; 

tii)  Contradiction  of  IHA  resolution 
HUD  has  evidence  which  tends  to 
challenge,  in  a  substantial  manner.  th»^ 
certifications  contained  in  the  board 
resolution,  as  required  by 
§905.672(d)(7). 

(h)  Amendments  to  Annual 
Statement.  The  IHA  shall  advise  HUD  o» 
all  changes  to  the  IHA's  approved 
.Annual  Statement  in  its  Performanre 
-and  Evaluation  Report  submitted  under  • 
§905.684.  The  IHA  shall  submit  to  Hl'D 
for  prior  approval  any  additional  work 
categories  (except  for  emergen cij-  work) 
which  are  not  within  the  IHA's 
approved  Five-Year  Action  Plan. 

fi)  Failure  to  obligate  formula  fundinti 
and  extension  of  time  for  performanre. 
(1)  Failure  to  obligate  formula  funds.  If 
the  IHA  fails  to  obligate  formula  funds 
within  the  approved  or  extended  time 
period,  the  IHA  may  be  subject  to  an 
alternative  management  strategy  which 
may  involve  thjrd-party  oversight  or 
administration  of  the  modernization 
function.  HUD  would  only  require  sui  h  ' 
action  after  a  corrective  action  order  had 
been  issued  under  §905.687  and  the 
IHA  failed  to  comply  with  the  order. 
HUD  could  then  require  an  alternative 
management  strategy  in  a  corrective 
action  order.  ,\n  IHA  may  appealjn 
wTiting  the  corrective  action  order 
requiring  an  alternative  management 
strategy  within  30  Calendar  days  of  that 
order.  HUD  Headquarters  shall  render  a 
wTitten  decision  on  an  IHA's  appeal 
within  30  calendar  days  of  the  date  of 
its  receipt  of  the  IHA's  appeal. 

(2)  Extension  of  time  far  performance 
An  IHA  may  extend  the  target  dates  for 
fund  obligation  and  expenditure  in  the 
approved  ,\nnual  Statement  whene\er 
any  delay  outside  the  IHA's  control 
occurs,  as  specified  by  HUD,  and  the 
extension  is  made  in  a  timely  mannr -^ 
Such  revision  is  subject  to  HUD  revie-.v 
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under  §90S.687(aK2)  as  to  the  IH.\'s 
continuing  capacity.  HUD  shall  not 
review  as  to  an  IHA's  continuing 
capacity  any  revisions  to  an  IHA's 
Comprehensive  Plan  and  related 
statements  where  the  basis  for  the 
revision  is  that  HUD  has  not  provided 
the  amount  of  assistance  set  forth  in  the 
Annual  Submission,  or  has  not  provided 
such  assistance  in  a  timelv  manner. 

(i)  ACC  Amendment  After  HUD 
appfDval  of  each  year's  Annual 
Submission.  HUD  and  the  IHA  shall 
enter  into  an  ACC  amendment  to  obtain 
modemiration  funds.  The  ACC 
amendment  shall  require  low-income 
use  of  housing  for  not  less  than  20  years 
£rom  the  date  of  the  ACC  amendment 
(subject  to  sale  of  homeownership  units 
in  accordance  with  the  terms  of  the 
ACCl. 

Ik)  Declaration  of  TrvsL  As  HUD  may 
require,  the  IHA  shall  execute  and  Hie 
for  record  a  Declaration  of  Trust  as 
provided  under  the  ACC  to  protect  the 
rights  and  interests  of  HUD  throughout 
the  20-year  period  during  which  the 
IHA  is  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC.  the  Act.  and  HUD  regulations  and 
requirements.  A  Declaration  of  Trust  is 
not  required  for  Mutual  Help  units, 
(information  collections  requirements 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2577-0157) 

11.  Section  905.681  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b).  to  read  as  follows: 

§  905.681    Conduct  of  modernization 
acthmtes. 

(a)  Initiation  of  activities.  After  HUD 
has  approved  a  Five- Year  Action  Plan 
and  entered  into  an  ACC  amendment 
with  the  IHA,  thp  IHA  shall  undertake 
in  a  timely.  efTident  and  economical 
manner,  the  modernization  activities 
and  expenditures  set  forth  in  its 
approved  Annual  Statement  or 
substitute  work  categories  from  within 
the  approved  Five-Year  Action  Plan, 
subject  to  the  following  requirements: 

*  •        *        *        • 

(b)  Fund  requisitions.  To  request 
modernization  funds  against  the 
approved  Annual  Statement  for  year 
one.  the  IHA  shall  comply  with 
requirements  prescribed  by  HUD. 

*  •        *        *        • 

12.  Section  905.664  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (bM2);  by  removing 
paragraph  (bK3):  by  redesignating 
paragraphs  (b)(4)  through  (b)(7)  as 
par^;raphs  (b)(3)  through  (b)(6), 
respectively:  and  by  revising  newly 
redesignated  ptaragraphs  (b)(4]  and 
(h)(6),  to  read  as  follows: 


§905.664    iHAPerfonnanceandEvatuation 
Rapofl 

(a)  Submission.  For  any  FFY  in  which 
an  IHA  has  received  assistance  imder 
this  subpart,  the  IHA  shall  submit  a 
Performance  and  Evaluation  Report,  in 
a  form  and  at  a  time  to  be  prescribed  by 
HUD,  describing  its  use  of  assistance  in 
accordance  with  the  approved  Annual 
Statement.  The  IHA  shall  make 
reasonable  efforts  to  notify  residents  and 
officials  of  the  appropriate  governing 
body  of  the  availability  of  the  draft 
report,  make  copies  available  to 
residents  in  the  development  office,  and 
provide  residents  with  at  least  30 
calendar  days  in  w^hich  to  comment  on 
the  report. 

(b)"  •  • 

(2)  An  explanation  of  how  the  IHA 
has  used  the  CGP  funds  to  address  the 
needs  identified  in  its  Comprehensive 
Plan  and  to  carry  out  the  activities 
identified  in  its  approved  Five-Year 
ActioJi  Plan,  and  shall  specifically 
address: 

(i)  Any  funds  used  for  emergency 
needs  not  set  forth  in  its  Five-Year 
Action  Plan;  and 

(ii)  Any  changes  to  the  Aimual 
Statement  under  §  905.678(h); 

*  «        *        •        ft 

(4)  The  current  status  of  the  IHA's 
obligations  and  expenditures  and 
specif>'ing  how  the  IHA  is  performing 
with  respect  to  its  implementation 
schedules,  and  an  explanation  of  any 
necessary  revision  to  the  planned  target 
dates: 

•  •        •        •        *- 

(6)  A  resolution  by  the  IHA  Board  of 
Commissioners  approving  the 
Performance  and  Evaluation  Report  and 
containing  a  certification  that  the  IHA 
has  made  reasonable  efforts  to  notify' 
residents  in  the  development(s)  and 
local  government  officials  of  the 
opportunity  to  review  the  draft  report 
and  to  comment  on  it  before  its 
submission  to  HUD,  and  that  copies  of 
the  report  were  proNided  to  residents  in 
the  development  office  and  to  local 
government  officials,  or  furnished  upon 
their  request 

13.  Section  905.687  is  amended  by 
revising  paragraphs  (a)(l){i),  (a)(2Mi)(A). 
and  (a)(3Kii);  by  adding  a  new 
paragraph  (a)(3Hiii):  by  revising 
paragraph  (e)  (2)  and  (4);  by 
redesignating  (e)(7)  to  read  paragraph 
(e)(B);  and  by  adding  a  new  paragraph 
(e)(7).  to  read  as  foUovsrs: 

§905.687    HUO  review  Of  tHA  pertormanc*. 

(a)*   •   • 

{!)••• 

(i)  in  making  this  determination.  HUD 
will  review  the  IHA's  performance  to 


determine  whether  the  modernization 
activities  undertaken  during  the  period 
under  review  conform  substantially  to 
the  activities  specified  in  the  approved 
Fiv»-Year  Action  Plan.  HUD  will  also 
review  an  IHA's  progress  against  the 
implementation  schedules  for  purposes 
of  determining  whether  the  IHA  has 
carried  out  its  modernization  activities 
in  a  timely  manner. 

(2)*    '    • 

(!)••*- 

(A)  Carried  out  its  activities  under  the 
CGP  program,  as  well  as  the  ClAP,  in  a 
timely  manner,  taking  into  account  the 
level  of  funding  available  and  whether 
the  IHA  obligates  its  modernization 
funds  within  two  years  from  the 
execution  of  the  ACC  amendment  and 
expends  such  modernization  funds 
within  three  years  of  ACC  amendment 
execution,  or  such  longer  period  where 
approved  by  HUD  or  where  extenf^ed  by 
the  IHA  for  reasons  outside  of  its        -    • 
control. 
*        *        •        *        • 

(3)  •   •    • 

(ii)  With  respect  to  the  managemeiit 
condition  of  the  IHA,  whether  the  IHA 
has  achieved,  or  is  making  reasonable 
progress  in  implementing,  the  work 
items  (specified  in  its  Annual  Statement 
and  Five-Year  Action  Plan),  which  are 
designed  to  address  deficiencies 
identified  in  its  management  needs 
assessment  or  through  audits  or  HUD 
reviews;  and 

(iii)  In  determining  whether  the  IHA 
has  made  reasonable  progress.  HUD  will 
take  into  account  the  level  of  funding 
available  and  whether  the  IH,^  obligates 
its  modernization  funds  within  two 
years  from  the  execution  of  the  ACC 
amendment  and  expends  such 
modernization  funds  within  three  years 
of  ACC  amendment  execution,  or  such 
longer  period  if  approved  by  HUD  or 
extended  by  the  IHA  for  reasons  outside 
of  its  control  in  an  implementation 
schedule.  The  IHA  must  demonstrate  to 
HUD's  satisfaction  that  any  lack  of 
timeliness  (beyond  the  time  periods 
specified  in  this  paragraph  or  date 
specified  in  a  HUD  approved 
implementation  .schedule)  has  resulted 
from  factors  beyond  the  IH.^'s  control. 
If  the  IHA  fails  to  obligate  formula  fundi> 
within  the  approved  or  extended  time 
period,  the  IHA  may  be  subject  to  an 
alternative  management  strategy-  which 
may  involve  third-party  oversight  or 
administration  of  the  modernization 
function.  HUD  would  only  require  such 
action  after  a  conective  action  order  had 
been  issued  under  this  section  and  the 
IHA  failed  to  comply  with  the  order. 
HUD  could  then  requi.-e  an  alternative 


management  strategy  in  a  Gofr«rfinn 
action  order.  An  IHA  may  appeal  in 
writing  the  corrective  action  order 
requiring  an  alternative  management 
strategy  within  30  calendar  days  of  that 
order.  HUD  Headquarters  shall  render  a 
written  decision  on  an  IHA's  appeal 
within  30  calendar  days  of  the  date  of 
its  receipt  of  the  IHA's  appeal.  1 

■  •-       *        *        •        • 

(e)  •  *  •       . 

(2)  Submit  detailed  schedules  for 
completing-the  work  identified  in  its 
Annual  Statements  and  report      -  - 
periodically  on  its  progress  on  meeting 
the  schedules; 

(4)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and  '    . 

certifications  submitted  as  part  of  the' 
IHA's  Comprehensive  Plan,  Five-Year 
Action  Plan,  or  Performance  and 
Evaluation  Report; 
*        *        •        •        * 

(7)  Submit  to  an  alternative 
management  strategy  which  may 
involve  third-party  oversight  or 
administration  of  the  modernization 
function  (see  §  905.669(d)):  and 


PART  96a-PUBLIC  HOUSING 
MODERNIZATION 

14.  The  authority  citation  for  24  CFR 
part  968  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437d,  14371;  42 
D.S.C.  3535(d). 

15.  Section  968.102  is  revised  to  read 
as  follows: 

§968.102    Special  requirements  for 
Turnkey  III  developments. 

(a)  Modernization  Costs. 
Modernization  work  on  a  Turnkey  III 
unit  shall  not  increase  the  purchase 
price  or  amortization  period  of  the 
home. 

(b)  Paid-off  units.  Eligible 
modernization  work  on  any  Turnkey  HI 
units  that  have  been  paid-off,  but  not 
conveyed,  by  the  time  the  CLAP 
application  or  CGP  Annual  Statement  is 
submitted,  is  limited  to  work  which  is 
necessary  to  meet  statutory 
requirements  [e.g.,  accessibility  for 
disabled  persons,  lead-based  paint 
testing,  interim  containment, 
professional  risk  assessment  and 
abatement).  Such  work  must  be 
completed  prior  to  conveyance.  Turnkey 
III  units  that  have  not  been  paid-off  at 
the  time  the  ClAP  application  or  CGP 
Annual  Statement  is  submitted  and  for 
which  work  is  included  in  the  ClAP 
application  or  CGP  Annual  Statement, 
are  eligible  for  any  physical 


improvements  provided  under 
§  968.310(d)  even  where  the  units  are 
subsequently  paid-off  before  the  work  is 
completed,  so  long  as  the  work  is 
completed  prior  to  conveyance. 

(c)  Other.  The  homebuyer  family  must 
-be  in  compliance  with  its  financial 
obligations  under  its  homebuyer 
agreement  in  order  to  be  eligible  for 
non-emergency  physical  improvements, 
with  the  exception  of  work  necessarj'  to 
meet  statutory  and  regulatory 
requirements,  [e.g.,  accessibility  for 
disabled  persons,  lead-based  paint 
testing,  interim  containment, 
professional  risk  assessment,  and 
abatement)  and  the  correction  of 
development  deficiencies. 
Notwithstanding  the  above  requirement, 
a  PHA  may,  with  prior  HUD  approval, 
complete  non-emergency  physical 
improvements  on  any  homeownership 
unit  where  the  PHA  demonstrates  that, 
due  to  economies  of  scale  or  geographic 
constraints,  substantial  cost  savings  may 
be  realized  by  completing  all  necessary 
work  in  a  development  at  one  time. 

16.  Section  968.103  is  amended  by 
revising  paragraph  (b);  by  adding  three 
sentences  to  the  end  of  paragraph  (j); 
and  by  revising  paragraphs  (k)(2)(i)  and 
(k)(3)(iii),  to  read  as  follows: 

§968.103    Allocation  of  funds  under 
section  14. 

*  •         •         *         • 

(b)  Set-aside  for  emergencies  and 
disasters.  For  each  FFY,  HUD  shall 
reserve  from  amounts  approved  in  the 
appropriation  act  for  grants  under  this 
part  and  part  905  of  this  title,  S7-5 
million  (which  shall  include  unused 
reserve  amounts  carried  over  from 
previous  FFYs).  which  shall  be  made 
available  to  PHAs  and  IHAs  for 
modernization  needs  resulting  from 
natural  and  other  disasters,  and  from 
emergencies.  HUD  shall  replenish  this 
reserve  at  the  beginning  of  each  FFY  so 
that  it  always  begins  with  a  S75  million 
balance.  Any  unused  funds  from 
previous  years  will  remain  in  the 
reserve  until  allocated.  The 
requirements  governing  the  reserve  for 
disasters  and  emergencies  and  the 
procedures  by  which  a  PH,\  may 
request  such  funds,  are  set  forth  in 
§968.312. 

*  •         •         *         • 

.(j)  Calculation  of  number  of  units. 

*  *  *  New  development  units  that  are 
added  to  an  PHA's  or  IHA's  inventor>' 
will  be  added  to  the  overall  unit  count 
so  long  as  they  are  under  ACC 
amendment  and  have  reached  DOFA  bv 
the  first  day  in  the  FFY  in  which  the 
formula  is  being  run.  Any  increase  in 
units  (reaching  DOFA  and  under  ACC 
amendment)  as  of  the  beginning  of  the 


^FV  shall  result  in  an  adjustment 
upwards  in  the  number  of  units  undor 
the  formula.  New  units  reaching  DOF,^ 
after  this  date  will  be  counted  for 
formula  purposes  as  of  the  followini» 
FFY. 

(k)  •   *  • 

(2)*   *   * 

(i)  Increases  in  the  number  of  units 
resulting  from  the  conversion  of  existing 
units  will  be  added  to  the  overall  unit 
count  so  long  as  they  are  under  .^CC 
amendment  by  the  first  day  in  the  FFY 
in  which  the  formula  is  being  run; 
***** 

(3)  •    ^   • 

(iii)  Exception.  A  unit  which  is 
conveyed  under  the  Mutual  Help  or 
Turnkey  III  programs  will  result  in  an 
automatic  (rather  than  a  phased-in) 
reduction  in  the  unit  count.  Paid-off 
Mutual  Help  or  Turnkey  IH  units 
continue  to  be  counted  until  they  are 
conveyed. 

17.  Section  968.305  is  amended  by 
removing  the  definition  of  Major 
changes,  revising  the  definition  of 
Annual  Statement,  and  adding  in 
alphabetical  order  definitions  oi  Annual 
Submission.  Fungibility  and  U'orA: 
Statements,  to  read  as  follows: 

§968.305    Definitions. 

•  •         •         •         • 

Annual  Statement.  A  work  statement 
covering  the  first  year  of  the  Five-Year 
Action  Plan  and  setting  forth  the  m.ajor 
work  categories  and  costs  by 
development  or  PHA-wide  for  the 
current  FFY  grant,  as  well  as  a  summary 
of  costs  by  development  account  and 
implementation  schedules  for  obligation 
and  expenditure  of  the  funds. 

Annual  Submission.  A  collective  term 
for  all  documents  which  the  PHA  must 
submit  to  HUD  for  review  and  approval 
before  accessing  the  current  FFY  grar.t 
funds.  Such  documents  include  the 
.\nnual  Statement,  Work  Statements  for 
years  two  through  five  of  the  Five-^> ar 
Action  Plan,  local  government 
statement,  PHA  Board  Resolution, 
materials  demonstrating  the  partnership 
process  and  any  other  documents  as 
prescribed  by  HUD. 

Fungibility.  Fungibility  is  a  concept 
which  permits  a  PHA  to  substitute  any 
work  item  from  the  latest  approved 
Five-Year  Action  Plan  to  any  previously 
approved  ClAP  budget  or  CGP  Annual 
Statement  and  to  move  work  items 
among  approved  budgets  without  prior 
HUD  approval. 

•  •        •        •        • 

IV'orA,  Statements.  Work  Statements 
cover  the  second  through  the  fifth  ye;rs 
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of  the  Five- Year  Action  Flan  and  set 
forth  the  major  work  categories  and 
costs  by  development  or  PHA-wide 
which  the  PHA  intends  to  undertake  in 
each  year  of  years  two  through  five.  In 
preparing  these  Work  Statements,  the 
PHA  shall  assume  that  the  current  FFY 
t'ormuia  amount  will  be  available  m 
each  year  of  years  two  through  five. 

•  •        •        •        • 

18.  Section  968.310  is  amended  by 
revising  paragraphs  (a)(1).  (a)(2). 
(f)(l)(iii).  (b).  (c)  and  (m);  by  removing 
the  reference  to  "paragraph  (g)"  in 
paragraph  (a)(3)  and  adding  in  its  place 
"paragraph  (f)".  by  revising  (d)(1)  and 
(d)(3)(i),  by  removing (d)(3)(iii),  and  by 
adding  paragraph  (g)(4)  to  read  as 
follows: 

§968.310    EHgiMe  costs. 

(a)  •  •  * 

(1)  Undertaking  activities  described  in 
its  approved  Five- Year  Action  Plan 
under  §  968.320(d)(5)-, 

(2)  Carrying  out  emergency  work, 
whether  or  not  the  need  is  indicated  in 
the  PHA's  approved  Comprehensive 
Plan  (including  Five- Year  Action  Plan) 
or  .^nnual  Statement: 

*  *        •        *        • 

(b)  Demonstratioa  of  viability.  Except 
in  the  case  of  emergency  work,  a  PH.A 
shall  only  expend  funds  on  a 
development  for  which  the  PHA  has 
demonstrated  that  completion  of  the 
improvements  and  replacements 
identified  in  the  comprehensive  plan 
will  reasonably  ensure  the  long-term 
physical  and  social  viability  of  the 
development  at  a  reasonable  cost  or  for 
essential  non-routine  maintenance 
needed  to  keep  the  property  habitable 
until  residents  are  relocated. 

(c)  Physical  iwprcn-ement  costs. 
Eligible  costs  include  alterations, 
betterments,  additions,  replacements, 
and  non-routine  maintenance  that  are 
necessar\-  to  meet  the  modernization 
and  energy  conservation  standards 
prescribed  in  §  968.115.  These 
mandatory  standards  may  be  exceeded 
only  when  the  PHA  determines  that  it 
is  necessary  or  highly  desirable  for  the 
long-term  physical  and  social  viability 
of  the  individual  development.  If 
demolition  or  disposition  is  proposed, 
the  PHA  shall  comply  with  24  CFR  part 
970.  Additional  dwelling  space  may  be 
added  to  existing  units. 

(d)  Costs /or  Turn Icey  77/ 
deve/opmen<fr-r-(l)  General.  Eligible 
physical  improvement  costs  for  existing 
Tumi^ey  III  developments  are  limited  to 
work  items  which  are  not  the 
responsibility  of  the  homebuyer  families 
and  which  are  related  to  health  and 
safety,  correction  of  development 


deficiencies,  physical  accessibility, 
energy  audits  and  cost-effective  energy 
c:onser\'ation  measures,  and  lead-based 
paint  testing  and  abatement.  In  addition, 
.nanagement  improvements  are  eligible 
modernization  costs  for  existing 
1  urnke\'  III  developments. 


a' 


(3)'   *   • 

(i)  Notwithstanding  the  requirements 
of  paragraph  (d)(1)  of  this  section,  a 
PHA  may  substantially  rehabilitate  a 
Turnkey  III  unit  whenever  the  unit 
becomes  vacant  or  is  occupied  by  a  non- 
homebuyer  family.  A  PHA  that  intends 
to  use  funds  under  this  paragraph  must 
identify'  in  its  needs  assessment  the 
estimated  number  of  units  that  the  PHA 
is  proposing  for  substantial 
rehabilitation  and  subsequent  sale.  In 
addition,  a  PHA  must  demonstrate  in  its 
needs  assessment  that  the  PHA  has 
homebuyers  who  are  both  eligible  for 
homeownership,  in  accordance  with  the 
requirements  of  24  CFR  part  904,  and 
who  have  demonstrated  their  intent  to 
be  placed  into  each  of  the  Turnkey  III 
units  proposed  to  be  substantially 
rehabilitated; 
***** 

(f,*  .  * 

(D*  •  * 

(iii)  A  management  improvement 
requires  more  funds  than  the  PHA  may 
use  under  its  20%  limit  for  management 
improvements  (except  as  provided  in 
paragraph  (m)(l)  of  this  section),  and 
the  PHA  needs  to  save  a  portion  of  its 
annual  grant  in  order  to  combine  it  with 
a  portion  of  subsequent  year(s)  grants,  to 
fund  the  work  item; 
.        •         .     ,  *        • 

(gl*   *   * 

(4)  Preventive  maintenance  system. 
The  establishment  of  a  preventive 
maintenance  system  or  improvement  of 
an  existing  system  is  strongly 
encouraged.  A  preventive  maintenance 
system  must  provide  for  regular 
inspections  of  building  structures, 
systems  and  units  and  determine  the 
applicability  of  work  ehgible  for 
operating  funds  (routine  maintenance) 
and  work  eligible  for  CGP  funding  (tion- 
routine  maintenance). 
***** 

[m]  Cost  limitation.  {\) 
Notwithstanding  the  full  fungibility  of 
work  items  in  §  968.325(c).  a  PHA  shall 
not  u.se  more  than  a  total  of  20  percent 
of  its  annual  grant  for  management 
improvement  costs  in  account  1408. 
unless  specifically  approved  by  HUU  or 
the  PHA  has  been  designated  as  both  an 
over-ail  high  performer  and  mod-high 
performer  under  the  PHM\P.  PHAs  are 
eni;ouraged  to  use  management 
imp^o^ement  funds  to  train  residents  in 


carrying  out  activities  related  to  the   " 
modernization-funded  physical  and 
management  improvements. 

(2)  Notwithstanding  the  full 
fungibility  of  work  items  in  §  968.325(c), 
a  PHA  shall  not  use  more  than  a  total 
of  10  percent  of  its  annual  grant  on 
administrative  costs  in  account  1410, 
excluding  any  costs  related  to  lead- 
based  paint  or  asbestos  testing  (whether 
conducted  by  force  account  employees 
or  by  a  contractor),  in-house 
architectural/engineering  (A/E)  work,  or 
other  special  administrative  costs 
required  by  State  or  local  law,  unless 
specifically  approved  by  HUD; 
***** 

19.  Section  968.312  is  amended  by 
revising  paragraphs  (a)(ll  and  (a)(3)  to 
read  as  follows; 

§  966.312    Reserve  (or  efnergencies  and 
disasters. 

(a)  Emergencies — (1)  Eligibility  for 
assistance.  A  PHA  (including  a  PHA 
that  has  been  designated  as  mod 
troubled  under  PH\L\P)  may  obtain 
funds  at  any  time,  for  any  eligible  , 
emergency  work  item  as  defined  in 
§  968.305  (for  PRA.S  participating  in 
CGP)  or  for  any  eligible  emergency  work 
item  (described  as  emergency 
modernization  in  §968.205) '{for  PHAs 
participating  in  CIAP).  from  the  reserve 

■  established  under  §  968.103(b). 
However,  emergency  reserve  funds  may 
not  be  provided  to  a  PHA  participating 
in  CGP  that  has  the  necessary-  funds 
available  from  any  other  source, 
including  its  annual  fom^ula  allocation 
under  §  968.103  (e)  and  (0.  other 
unobligated  modernization  funds,  and 
its  replacement  reser\'es  under     - 
§  968.310(a)(3).  A  PHA  is  not  required  to 
have  an  approved  comprehensive  plan 
under  §  968.320  before  it  can  request 
emergency  assistance  from  this  reserve. 
Emergency  reserve  funds  may  not  be 
provided  to  a  PHA  participating  in  CI.\P 
unless  it  does  not  have  the  necessary- 
funds  available  from  any  other  source. 
including  unobligated  CI.\P.  and  no 
CIAP  modernization  funding  is 

.  available  from  HUD  for  the  remainder  of 
the  fiscal  year. 
•        *.*** 

(3)  Fepa}-ment.  A  CGP  PHA  that 
receives  assistance  for  its  emergency 
needs  from  the  reserve  under 
§  968.103(b)  must  repay  such  assistance 
from  its  future  allocations  of  assistance, 
where  available.  For  PHAs  participating 
in  the  CGP.  HUD  shall  deduct  up  to  50 
percent  of  a  PHA's  succeeding  year's 
formula  allocation  under  §  968.103  (e) 
and  (f)  to  repay  emergency  funds 
previously  provided  by  HUD  to  the 
PHA.  The  remaining  balance,  if  any. 


shall  be  deducted  from  a  PHA's 
succeeding  years'  formula  allocations. 

•        •        •        *        • 

20.  Section  968.315  is  amended  by 
revising  the  section  heading;  by  adding 
three  sentences  to  the  end  of  paragraph 
(a)(1);  by  revising  paragraphs  (b),  (c)(1) 
and  (cK5);  by  adding  a  new  paragraph 
(d);  and  by  adding  the  OMB  control 
number  to  the  end  of  the  section,  to  read 
as  follows: 

§  968.31 5    Allocation  of  assistance. 

(a)*   •   * 

(1)  •  *  •  On  an  annual  basis,  HUD 
will  transmit  to  the  PHA,  the  formula 
characteristics  report  which  reflects  the 
data  that  will  be  used  to  determine  the 
PHA's  formula  share.  The  PHA  will 
have  at  least  30  calendar  days  to  review 
and  advise  HUD  of  errors  in  this  HUD 
report.  Necessary-  adjustments  will  be 
made  to  the  PHA's  data  before  the 
formula  is  run  for  the  current  FFY. 

»        •        •        •        • 

(b)  MUD  notification  of  formula 
amount:  appeal  rights — (1)  Formula 
amounts  notification.  After  HUD 
determines  a  PHA's  formula  allocation 
under  §  968.103  (e)  and  (f)  based  upon 
the  PHA.  development,  and  community 
characteristics,  it  shall  notify  the  PHA  of 
its  formula  amount  and  provide 
instructions  on  the  Annual  Submission 
in  accordance  with  §§  968.320  and 
968.330; 

(2)  Appeal  based  upon  unique 
circumstances.  A  PHA  may  appeal  in 
writing  HUD's  determination  of  its 
formula  amount  within  60  calendar 
days  of  the  date  of  HUD's  determination 
on  the  basis  of  "unique  circumstances." 
The  PHA  must  indicate  vyhat  is  unique, 
and  specify  the  manner  in  which  if  is 
different  from  all  other  PHAs 
participating  in  the  CGP,  and  provide 
any  net.ossary  supporting 
dociunentation.  HUD  shall  render  a 
written  decision  on  an  PHA's  appeal 
under  this  paragraph  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
PHA's  request  for  an  appeal.  HUD  shall 
publish  in  the  Federal  Register  a 
description  of  the  facts  supporting  any 
successful  appeals  based  upon  "unique 
circumstances."  Any  adjustments 
resulting  from  successful  appeals  in  a 
particular  FFY  under  this  paragraph 
shall  be  made  from  subsequent  years' 
allocation  of  funds  under  this  part; 

(3)  Appeal  based  upon  error.  A  PHA- 
may  appeal  in  writing  HUD's 
determination  of  its  formula  amount 
within  60  calendar  days  of  the  date  of 
HUD's  determination  on  the  basis  of  an 
error.  The  f  HA  may  appeal  on  the  basis 
of  error  the  correctness  of  data  in  the 
formula  characteristics  report.  The  PHA 


must  describe  the  nature  of  the  error, 
and  provide  any  necessary'  supporting 
documentation.  HUD  shall  respond  to 
the  PHA's  request  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
PHA's  request  for  an  appeal.  Any 
adjustment  resulting  from  succesful 
appeals  in  a  particular  FFY  under  this 
paragraph  shall  be  made  from 
subsequent  years'  allocation  of  funds 
under  this  part; 

(c)  Reduced  formula  allocation  for 
PHAs  designated  as  mod  troubled  under 
PHMAP—{1)  Notification.  After  a  PHA 
is  designated  as  a  mod  troubled  agency 
under  PHMAP  (24  CFR  part  901),  HUD 
shall  inform  the  PHA  that  its  funding 
may  be  limited  under  this  subpart 
because  of  its  designation  as  a  mod 
troubled  PHA.  HUD  shall  also  provide 
the  PHA  with  information  concerning 
the  PHA's  funding  levels  for  CGP,  CIAP 
and  MROP  for  each  of  the  preceding 
three  FFYs  for  purposes  of  determining 
the  PHA's  reduced  formula  allocation, 
in  accordance  with  paragraph  (c)(2)(ii) 
of  this  section.  In  addition,  HUD  will 
provide  the  PHA  with  information  on  its 
full  formula  allocation  under  §  968.103 
(e)  and  (f).  and  the  amount  which 
represents  25  percent  of  the  difference 
between  the  average  amounts  provided 
to  the  PHA  in  each  of  the  preceding 
three  FFYs  and  its  full  formula 
allocation. 
*        *        *        *        * 

(5)  Reallocation  of  funds  withheld 
from  mod  troubled  PHAs.  Any  amounts 
which  are  not  provided  to  a  PHA  under 
paragraph  (c)(1)  of  this  section  because 
the  PHA  is  designated  as  a  mod  troubled 
agency  under  PHMAP,  shall  be 
reallocated  by  HUD  to  other  PHAs 
under  this  subpart  which  are  not 
designated  as  either  troubled  or  mod 
troubled  agencies  under  PHMAP,  and  to 
IHAs  under  24  CFR  part  905  (subpart  I) 
which  are  not  determined  tc  be  high 
risk  under  §905.135  of  this  chapter,  the 
ACA,  and  the  Field  Office  Monitoring  of 
IHAs  Handbook.  Such  funds  shall  be 
reallocated  in  the  next  FFY  based  upon 
the  relative  needs  of  these  PHAs  and 
IHAs,  as  determined  under  the  formula. 

(d)  Obligation  of  formula  funding.  All 
formula  funding  should  be  obligated 
within  two  years  of  approval.  However, 
due  to  the  size  of  the  grant,  complexity 
of  the  work,  and  other  factors,  the  PHA 
may  propose,  and  HUD  may  approve,  a 
longer  time  period. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

"21.  Section  968.320  is  amended  by 
revising  the  section  heading;  by  revising 
paragraphs  (a),  (b)(2)(i),  {bM3)  through 
(b)(5).  (c)(2),  (d)(l)(i),  (d)(l)(ii). 


(d)(2Mi)(E).  (d)(4),  (d)(5)(i),  (d)(5)(iii). 
(d)(6)(i).  (d)(6)(ii),  (d)(7)(v).  (dK7Mviii). 
and  (d)(7)(xv);  by  adding  a  new 
paragraph  (d)(7)(xviii);  by  revising 
paragraphs  (e)  (2),  (3)  and  (4);  and  by 
adding  the  OMB  control  number  to  the 
end  of  the  section,  to  resd  as  follows: 

§968.320    Comprshaosiwe  Ptan  (inciodlng 
FIve-Ysar  Action  Plan). 

(a)  Submission.  As  soon  as  possible 
after  modernization  funds  first  become 
available  for  allocation  under  this 
subpart,  HUD  shall  notify  PHAs  in 
writing  of  their  formula  amount.  For 
planning  purposes.  PHAs  may  use  the 
amount  they  received  under  CGP  in  the 
prior  year  in  developing  their 
Comprehensive  Plan  or  they  mav  wait 
for  the  aimual  HUD  notification  of 
formula  amount  under  §968.3 15(b)(1). 

(b)*   *  * 

(2).   .   * 

(i)  To  assure  that  residents  are  fully 
briefed  and  involved  in  developing  the 
content  of,  and  monitoring  the 
implementation  of,  the  Comprehensive 
Plan  including,  but  not  limited  to,  the 
physical  and  management  needs 
assessments,  viabiHty  analysis.  Five- 
Year  Action  Plan,  and  Annual 
Statement.  If  necessary,  the  PHA  shall 
develop  and  implement  capacity 
building  strategies  to  ensure  meaningful 
resident  participation  in  CGP.  Such 
technical  assistance  efforts  for  residents 
are  eligible  management  improvement 
costs  under  CGP; 
***** 

(3)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  under  paragrapjh 
(b)(4)  of  this  section,  and  the  public 
hearing  under  paragraph  fb)(5)  of  this 
section,  the  PHA  shall  provide  public 
notice  of  the  advance  meeting  and  Lhe 
public  hearing  in  a  manner  determined 
by  the  PHA  and  which  ensures  notice  to 
all  duly  elected  resident  councils; 

(4)  Advance  meeting  for  residents. 
The  PHA  shall  hold,  within  a  reasonable 
amount  of  time  before  the  public 
hearing  under  paragraph  (b)(5)  of  this 
section,  a  meeting  for  residents  and  duly 
elected  resident  councils  at  which  the 
PHA  shall  explain  the  components  of 
the  Comprehensive  Plan.  The  meeting 
shall  be  of)en  to  all  residents  and  duly 
elected  resident  councils; 

(5)  Public  hearing.  The  PHA  shall 
hold  at  least  one  public  hearing,  and 
any  appropriate  number  of  additional 
hearings,  to  present  information  on  the 
Comprehensive  Plan/ Annual 
Submission  and  the  status  of  prior 
approval  programs.  The  public  hearing 
shall  provide  ample  opportunity  for 
residents,  local  govenunent  officials, 
and  other  interested  parties,  to  express 
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their  priorities  and  concerns.  The  PHA 
shall  give  full  consideration  to  the 
comments  and  concerns  of  residents, 
local  government  officials,  and  other 
interested  parities. 

(c)*  •  * 

(2)  A  copy  of  the  summary  of  total 
preliminary  estimated  costs  to  address 
physical  needs  by  each  development 
and  management/operations  needs 
PliA-wide  and  a  specific  description  of 
the  PHA's  process  for  maximizing  the 
level  of  participation  by  residents  and  a 
summary  of  the  general  issues  raised  on 
the  plan  by  residents  and  others  during 
the  public  comment  process  and  the 
PHA's  response  to  the  general  issues. 
PHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys, 
shall  be  maintained  in  the  PHA's  files 
and  made  available  to  residents, 
residents  organizations,  and  other 
interested  parties  upon  request;  and 
*        *        «        *        * 

(d)  *  •  • 

(1)  Summaries.  A  PHA  shall  include 
as  part  of  its  Ckjmprehensive  Plan  the 
following  summaries: 

(i)  A  summary  of  total  preliminary 
estimated  costs  to  address  physical 
needs  by  each  development  and 
management  needs  PHA-wide;  and 

(ii)  A  specific  description  of  the 
PHA's  process  for  maximizing  the  level 
of  participation  by  residents  during  the 
development,  implementation  and 
monitoring  of  the  Comprehensive  Plan, 
a  summary  of  the  general  issues  raised 
on  the  plan  by  residents  and  others 
during  the  public  comment  process  and 
the  PHA's  response  to  the  general 
issues.  PHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys, 
shall  be  maintained  in  the  PHA's  files 
and  made  available  to  residents,  duly 
elected  resident  councils,  and  other 
interested  parties,  upon  request. 
***** 

(2)*    *    * 

(i)*   *   • 

(E)  In  addition,  the  PHA  shall  provide 
with  respect  to  vacant  or  non-home 
buyer-occupied  Turnkey  III  units,  the 
estimated  number  of  units  that  the  PHA 
is  proposing  for  substantial 
rehabilitation  and  subsequent  sale,  in 
accordance  with  §968. 310(d)(3). 
***** 

(4)  Demonstration  of  long-term 
physical  and  social  viability^i) 
General.  The  plan  shall  include,  on  a 
development-by-development  basis,  an 
analysis  of  whether  completion  of  the 
improvements  and  replacements 
identified  under  paragraphs  (d)(2)  and 
(d)(3)  of  this  section  will  reasonably 
ensure  the  long-term  physical  and  social 
viability,  including  achieving  structural/ 


system  soundness  and  full  occupancy, 
of  the  development  at  a  reasonable  cost. 
For  cost  reasonableness,  the  PHA  may 
choose  to  use  the  90%  of  Total 
Development  Cost  (TT>C)  approach  (the 
preliminar>'  estimate  of  hard  costs  for 
work  proposed  at  the  development  is 
90%  or  less  of  TDC)  or  a  cost 
reasonableness  approach  related  to  the 
cost  of  individual  work  items  as 
indicated  by  National  cost  indices, 
adjusted  by  local  conditions  and  the 
PHA's  own  recent  procurement 
experience.  The  PHA  shall  keep 
documentation  in  its  files  to  support  its 
reasonable  cost  determinations  of  each 
major  work  item  (e.g.,  kitchen  cabinets, 
exterior  doors).  HUD  will  review  cost 
reasonableness  as  part  of  its  review  of 
the  Annual  Submission  and  the 
Performance  and  Evaluation  Report. 
Where  necessary.  HUD  will  review  the 
PHA's  documentation  in  support  of  its 
cost  reasonableness; 

(ii)  Determination  of  non-viability. 
Where  a  PHA's  analysis  of  a 
development,  under  paragraph  (d)  of 
this  section,  establishes  that  completion 
of  the  identified  improvements  and 
replacements  will  not  result  in  the  long- 
term  physical  and  social  viability  of  the 
development  at  a  reasonable  cost,  the 
PHA  shall  not  expend  COP  funds  for  the 
development,  except  for  emergencies 
and  essential  non-routine  maintenance 
necessary  to  maintain  habitability  until 
residents  can  be  relocated.  The  PHA 
shall  specify  in  its  Comprehensive  Plan 
the  actions  it  proposes  to  take  with 
respect  to  the  non-viable  development 
(e.g..  demolition  or  disposition  under  24 
CFR  part  970). 

(5)  Five-Year  Action  Plan — (i) 
General.  The  Comprehensive  Plan  shall 
include  a  rolling  Five-Year  Action  Plan 
to  carry  out  the  improvements  and 
replacements  (or  a  portion  thereof) 
identified  under  paragraphs  (d)(2)  and 
(d)(3)  of  this  section.  In  developing  its 
Five-Year  Action  Plan,  the  PHA  shall 
assume  that  the  current  year  funding  or 
formula  amount  will  be  available  for 
each  year  of  its  Five-Year  Action  Plan, 
whichever  the  PHA  is  using  for 
planning  purposes,  plus  the  PHA's 
estimate  of  the  funds  that  will  be 
available  from  other  sources,  such  as 
State  and  local  governments.  All 
activities  specified  in  an  PHA's  Five- 
Year  Action  Plan  are  contingent  upon 
the  availability  of  funds; 
***** 

(iii)  Procedure  for  maintaining  current 
Five-Year  Action  Plan.  The  PHA  shall 
maintain  a  current  Five-Year  Action 
Plan  by  annually  amending  its  Five- 
Year  Action  Plan,  in  conjunction  with 
the  Annual  Submission; 


(6)*   •   * 

(i)  The  PHA  developed  the 
Comprehensive  Plan/Five- Year  Action 
Plan  or  amendments  thereto  in 
consultation  with  officials  of  the 
appropriate  governing  body  and  with 
development  residents  covered  by  the 
Comprehensive  Plan/Five- Year  Action 
Plan,  in  accordance  with  the 
reguirements  of  §  968.320(b)(1)  and  (2): 

(n)  The  Comprehensive  Plan/Five- 
Year  Action  Plan  or  amendments 
thereto  are  consistent  with  the 
appropriate  governing  body's 
assessment  of  its  low-income  housing 
needs  (as  evidenced  by  its 
Comprehensive  rfousing  Affordability 
Strategy  under  24  CFR  part  91,  if 
applicable),  and  that  the  appropriate 
governing  body  will  cooperate  in 
providing  resident  programs  and 
services;  and 
***** 

(7).    .    * 

(v)  The  proposed  activities  in  the 
Five-Year  Action  Plan/Annual 
Statement  are  consistent  with  the 
proposed  or  approved  Comprehensive 
Plan  of  the  PHA; 

*  *  *  *  * 

(viii)  The  PHA  has  provided  to  HUD 
any  documentation  that  the  Department 
has  requested  to  carry  out  its  review 
under  the  National  Environmental 
Policy  Act  (NEPA)  and  other  related 
authorities  in  accordance  with  24  CFR 
968.110(c).  (d)  and  (m).  and  will  not 
obligate,  in  any  manner,  the  expenditure 
of  CGP  funds,  or  otherwise  undertake 
the  activities  identified  in  its 
Comprehensive  Plan/ Annual  Statement, 
until  the  PHA  receives  written 
notification  from  HUD  indicating  that 
the  Department  has  complied  with  its 
responsibilities  under  NEPA  and  other 
related  authorities; 
***** 

(xv)  The  PHA  has  complied  with  the 
requirements  governing  local 
government  and  resident  participation 
in  accordance  with  24  CFR  968.320(b) 
and  (c).  968.330(d).  and  968.340.  and 
has  given  full  consideration  to  the 
priorities  and  concerns  of  local 
government  and  residents,  including 
comments  which  were  ultimately  not 
adopted,  in  preparing  the 
Comprehensive  Plan/Five- Year  Action 
Plan  and  any  amendments  thereto; 
***** 

(xviii)  The  PHA  will  comply  with 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended 
and  make  best  efforts,  consistent  with 
existing  Federal,  State,  and  local  laws 
and  regulations,  to  give  low-  and  very 
low-income  persons,  training  and 
employment  opportunities  generated  by 


\ 


CGP  assistance,  and  to  make  best  efforts, 
consistent  with  existing  Federal.  State, 
and  local  laws  and  regulations,  to  award 
contracts  for  work  to  be  performed  in 
connection  with  CGP  assistance  to 
business  concerns  that  provide 
economic  opport-unities  for  low-  and 
very  low-income  persons, 
(e)*  •  * 

(2)  Amendments  to  needs 
assessments.  The  PHA  must  amend  its 
plan  by  revising  its  needs  assessments 
whenever  it  proposes  to  carry  out 
activities  in  its  Five-Year  Action  Plan  or 
Annual  Statement  that  are  not  reflected 
in  its  current  needs  assessments  (except 
in  the  case  of  emergencies).  The  PHA 
may  propose  an  amendment  to  its  needs 
assessments,  in  connection  with  the 
submission  of  its  Annual  Submission 
(see  §  968.330(b)).  or  at  any  other  time. 
These  amendments  shall  be  reviewed  by 
HUD  in  accordance  with  §  968.325; 

(3)  Six-year  revision  of 
Comprehensive  Plan.  Every  sixth  year 
following  the  initial  year  of 
participation,  the  PHA  shall  submit  to 
HUD,  with  its  Annual  Submission,  a 
complete  update  of  its  Comprehensive 
Plan.  A  PHA  may  elect  to  revise  some 
or  all  parts  of  the  Comprehensive  Plan 
more  frequently. 

(4)  Annual  revision  of  Five-Year 
Action  Plan.  Annually,  the  PHA  shall 
submit  to  HUD,  v«th  its  Annual 
Submission,  an  update  of  its  Five-Year 
Action  Plan,  eliminating  the  previous 
year  and  adding  an  additional  year.  The 
PHA  shall  identify  changes  in  work 
categories  (other  than  those  included  in 
the  new  fifth  year)  from  the  previous 
year  Five-Year  Action  Plan  when 
making  this  Annual  Submission. 
»        •        •        •        * 

(Approved  by  the  Office  of  Management  and 
Budget  under  coiUrol  number  2577-0157) 

22.  Section  968.325  is  amended  by 
revising  the  section  heading  and 
paragraph  (c);  and  by  adding  the  0MB 
control  number  to  the  end  of  the 
section,  to  read  as  follows: 

§  968.325    HUD  review  and  approval  of 
Comprenenstve  PJan  (including  Fiv»-Year 
Action  Plan). 

•        *        *        »        • 

(c)  Effect  of  HUD  approval  of 
Comprehensive  Plan.  After  HUD 
approves  the  Comprehensive  Plan 
(including  the  Five-Year  Action  Plan), 
or  any  amendments  to  the  plan,  it  shall 
be  binding  upon  HUD  and  the  PHA. 
until  such  time  as  the  PHA  submits,  and 
HUD  approves,  an  amendment  to  its 
plan.  The  PHA  is  expected  to  undertake 
the  work  set  forth  in  the  Annual 
Statement.  However,  the  PHA  may 
undertake  any  of  the  work  identified  in 
any  of  the  other  four  years  of  the  latest 


approved  Five-Year  Action  Plan,  current 
approved  Annual  Statement  or 
previously  approved  CLAP  budgets, 
without  further  HUD  approval.  Actual 
uses  of  the  funds  are  to  be  reflected  in 
the  PHA  annual  Performance  and 
Evaluation  Report  for  each  grant.  See 
§  968.340.  The  PHA  is  encouraged  to 
inform  the  residents  of  significant 
changes  (such  as  changes  in  scope  of 
work  or  whenever  it  moves  items  within 
the  approved  Five-Year  Action  Plan). 
Documentation  of  that  information  shall 
be  retained  in  PHA  files.  If  HUD 
determines  as  a  result  of  an  audit  or 
monitoring  findings  that  a  PHA  has 
provided  false  or  substantially 
inaccurate  data  in  its  Comprehensive 
Plan/Annual  Submission  or  has 
circumvented  the  intent  of  the  program, 
HUD  may  conditicwi  the  receipt  of 
assistance,  in  accordance  with 
§  968.345.  Moreover,  in  accordance  with 
18  U.S.C.  1001.  any  individual  or  entity 
who  knowingly  and  willingly  makes  or 
uses  a  document  or  writing  containing 
any  false,  fictitious  or  frandulent 
statement  or  entry,  in  any  matter  within 
the  jurisdiction  of  any  department  or 
agency  of  the  United  States,  shall  be 
fined  not  more  than  $10,000  or 
imprisoned  for  not  more  than  five  vears, 
or  both. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

23.  Section  968.330  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  (d),  (e) 
introductory  text,  (e)(1).  (e)(2),  (e)(4). 
(e)(8).  (0.  (g)(1).  (g)(2)  introductor>'  text. 
(g)(2)(i).  (h),  (i).  and  (j);  by  adding  a  new 
paragraph  (k);  and  by  adding  the  OMB 
control  number  to  the  end  of  the 
section,  to  read  as  follows: 

§  968.330    Annual  Submission  ot  activities 
and  expenditures. 

(a)  General.  The  Annual  Submission 
is  a  collective  term  for  all  documents 
which  the  PHA  must  submit  to  HUD  for 
review  and  approval  before  accessing 
the  current  FFY  grant  funds.  Such 
documents  include  the  An.itial 
Statement,  Work  Statements  for  years 
two  through  five  of  the  Five-Year  Action 
Plan,  local  government  statement.  PHA 
Board  Resolution,  materials- 
demonstrating  the  partnership  process 
and  any  other  documents  as  prescribed 
by  HUD.  For  planning  purposes,  a  PHA 
may  use  either  the  amount  of  funding 
received  in  the  current  year  or  the  actual 
formula  amount  provided  in  HUD's 
notification  under  §968.3 15(b)(1)  in 
developing  the  Five-Year  Action  Plan 
for  presentation  at  the  resident  meetings 
and  public  hearing.  Work  Statements 
cover  the  second  through  the  fifth  years 
of  the  Five-Year  Action  Plan  and  set 


forth  the  major  work  categories  and   - 
costs  by  development  or  PHA-wide 
which  the  PHA  intends  to  undertake  in 
each  year  of  years  two  through  five.  In 
preparing  these  Woric  Statements,  the 
PHA  shall  assume  that  the  current  FF^ 
formula  amount  will  be  available  in 
each  year  of  years  two  through  five.  The 
Work  Statements  for  all  five  years  will 
be  at  the  same  level  of  detail  so  that  the 
PHA  may  interchange  work  items  as 
discussed  in  §968.320(d)(5)(i).  A  PHA 
may  budget  up  to  8%  of  its  annual  grant 
in  a  contingency  account  for  cost 
overruns. 

(b)  Submission.  After  receiving  HUD 
notification  of  the  formula  amount  and 
estimating  how  much  funding  will  be 
available  from  other  sources,  such  as 
State  and  local  governments,  and 
determining  its  activities  and  costs 
based  on  the  current  FFY  formula 
amount,  the  PHA  shall  submit  its 
Annual  Submission. 

(c)  Acceptance  for  review,  (l)  Upon 
receipt  of  an  Annual  Submission  from  a 
PHA,  HUD  shall  determine  whether 

(i)  The  Annual  Submission  contains 
each  of  the  required  components;  and 

(ii)  The  PHA  has  submitted  any 
additional  information  or  assurances 
required  as  a  resuh  of  HUD  monitoring, 
findings  of  inadequate  PHA 
performance,  audit  findings,  and  dvil 
rights  compliance  findings. 

(2)  If  the  PHA  has  submitted  a 
complete  Annual  Submission  and  all 
required  information  and  assurances. 
HUD  will  accept  the  submission  for 
review,  as  of  the  date  of  receipt.  If  the 
PHA  has  not  submitted  all  required 
material,  HUD  will  promptly  notifv  the 
PHA  that  it  has  disapproved  the 
submission,  indicating  the  reasons  for 
disapproval,  the  modifications  required 
to  qualify  the  Annual  Submission  for 
HUD  re\iew.  and  the  date  by  which 
such  modifications  must  be  received  by 
HUD. 

(d)  Pesident  and  local  government 
participation.  A  PHA  is  required  to 
develop  its  Annual  Submission, 
including  any  proposed  amendments  to 
its  Comprehensive  Plan  as  provided  in 
§968.320  (b)  and  (c).  in  consuhation 
with  officials  of  the  appropriate 
governing  body  (or.  in  the  case  of  a  PHA 
with  developments  in  multiple 
jurisdictions,  in  consuhation  with  the 
CEO  of  each  .such  jurisdiction  or  with  an 
advisor,'  group  representative  of  all 
jurisdictions)  and  with  residents  and 
duly  elected  resident  councils  of  the 
developments  covered  by  the 
Comprehensive  Plan,  as  follows: 

(1)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  under  paragraph 
(d)(2)  of  this  section,  and  the  public 
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hearing  under  paragraph  (d)(3)  of  this 
section,  the  PHA  shall  annually  provide 
public  notice  of  the  advance  meeting 
and  the  public  hearing  in  a  manner 
determined  by  the  PHA  and  which 
ensures  notice  to  all  duly  elected 
resident  councils; 

(2)  Advance  Meeting  with  residents. 
The  PHA  shall  at  least  annually  hold  a 
meeting  open  to  all  residents  and  duly 
elected  resident  councils.  The  advance 
meeting  shall  be  held  within  a 
reasonable  amount  of  time  before  the 
public  hearing  under  paragraph  (d)(3)  of 
this  section.  The  PHA  will  provide 
residents  with  information  concerning 
the  contents  of  the  PHA's  Five- Year 
Action  Plan  (and  any  proposed 
amendments  to  the  PHA's 
Comprehensive  Plan  to  be  submitted 
with  the  Annual  Submission)  so  that 
residents  can  comment  adequately  at 
the  public  hearing  on  the  contents  of  the 
Five- Year  Action  Plan  and  any  proposed 
amendments  to  the  Comprehensive 
Plan. 

(3)  Public  hearing.  The  PHA  shall 
annually  hold  at  least  one  public 
hearing,  and  any  appropriate  number  of 
additional  hearings,  to  present 
information  on  the  Annual  Submission 
and  the  status  of  prior  approved 
programs.  The  public  hearing  shall 
provide  ample  opportunity  for  residents 
of  the  developments  covered  by  the 
Comprehensive  Plan,  officials  of  the 
appropriate  governing  body,  and  other 
interested  parties,  to  express  their 
priorities  and  concerns.  The  PHA  shall 
give  full  consideration  to  the  comments 
and  concerns  of  residents,  local 
government  offlcials,  and  other 
interested  parties  in  developing  its  Five- 
Year  Action  Plan,  or  any  amendments  to 
its  Comprehensive  Plan. 

(4)  Expedited  scheduling.  PHAs  are 
encouraged  to  hold  the  meeting  with 
residents  and  duly  elected  resident 
councils  under  paragraph  (d)(2)  of  this 
section,  and  the  public  hearing  under 
paragraph  (d)(3)  of  this  section  between 
July  1  (i.e.,  after  the  end  of  the  program 
year — June  30)  and  September  30,  using 
the  formula  amount  for  the  current  FFY. 
If  a  PHA  elects  to  use  such  expedited 
scheduling,  it  must  explain  at  the 
meeting  with  residents  and  duly  elected 
resident  councils  and  at  the  public 
hearing  that  the  current  FFY  amount  is 
not  the  actual  grant  amount  for  the 
subsequent  year,  but  is  rather  the 
amount  used  for  planning  purposes.  It 
must  also  explain  that  the  Five-Year 
Action  Plan  will  be  adjusted  when  HUD 
provides  notification  of  the  actual 
formula  amount,  and  explain  which 
major  work  categories  at  which 
developments  may  be  added  or  deleted 
to  adjust  for  the  actual  formula  amount 


and  that  any  added  work  categories/ 
developments  will  come  from  the 
Comprehensive  Plan. 

(e)  Contents  of  Annual  Submission. 
The  Annual  Statement  for  each  year 
must  include,  for  each  development  or 
on  a  PHA-wide  basis  for  management    . 
improvements  or  certain  physical 
improvements  for  which  work  is  to  be 
funded  out  of  that  year's  grant: 

(1)  A  list  of  development  accounts 
with  an  identification  of  major  work 
categories; 

i'Z)  The  cost  for  each  major  work 
category,  as  well  as  a  summary  of  cost 
by  development  account; 
***** 

(4)  For  each  development  and  for  any 
management  improvements  not  covered 
by  a  HUD-approved  MOA  or 
management  improvement  plan,  a 
schedule  for  the  use  of  current  year 
funds,  including  target  dates  for  the 
obligation  and  expenditure  of  the  funds. 
In  general.  HUD  expects  that  a  PHA  will 
obligate  its  current  year's  allocation  of 
COP  funds  (except  for  its  funded 
replacement  reserves)  within  two  years, 
and  expend  such  funds  within  three 
years,  of  the  date  of  HUD  approval, 
unless  longer  time-frames  are  approved 
by  HUD  due  to  the  size  of  the  grant,  the 
complexity  of  the  work,  and  other 
factors; 
***** 

(8)  A  PHA  resolution  approving  the 
Annual  Submission  or  any  amendments 
thereto,  as  set  forth  in  §  968.320(d)(7). 

(f)  Additional  submissions  with 
Annual  Submission.  A  PHA  shall 
submit  with  the  Annual  Submission  any 
amendments  to  the  Comprehensive 
Plan,  as  set  forth  in  §  968.320(e),  and 
such  additional  information  as  may  be 
prescribed  by  HUD.  HUD  shall  review 
any  proposed  amendments  to  the 
Comprehensive  Plan  in  accordance  with 
review  standards  under  §  968.325(b). 

(g)  HUD  review  and  approval  of 
Annual  Submission.  (1)  General.  An 
Annual  Submission  accepted  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  PHA 
in  writing,  postmarked  within  75 
calendar  days  of  the  date  that  HUD 
receives  the  Annual  Submission  for 
review  under  paragraph  (c)  of  this 
section,  that  HUD  has  disapproved  the 
Annual  Submission,  indicating  the 
reasons  for  disapproval,  the 
modifications  required  to  make  the 
Annual  Submission  approvable,  and  the 
date  by  which  such  modifications  must 
be  received  by  HUD,  HUD  may  request 
additional  information  (e.g.,  for 
eligibility  determinations)  to  facilitate 
review  and  approval  of  the  Annual 


Submission  during  the  75-day  review 
period.  HUD  shall  not  disapprove  an 
Annual  Submission  on  the  basis  that  the 
Department  cannot  complete  its  review 
under  this  section  within  the  75-day 
deadline; 

(2)  Bases  for  disapproval  for  Annual 
Submission.  HUD  shall  approve  the 
Annual  Submission,  except  where: 

(i)  Plainly  inconsistent  with 
Comprehensive  Plan.  HUD  determines 
that  the  activities  and  expenditures 
proposed  in  the  Annual  Submission  are 
plainly  inconsistent  with  the  PHA's 
approved  Comprehensive  Plan; 
***** 

(h)  Amendments  to  Annual 
Statement.  The  PHA  shall  advise  HUD 
of  all  changes  to  the  PHA's  approved 
Annual  Statement  in  its  Performance 
and  Evaluation  Report  submitted  under 
§  968.305.  The  PHA  shall  submit  to 
HUD  for  prior  approval  any  additional 
work  categories  (except  for  emergency 
work)  which  are  not  within  the  PHA's 
approved  Five- Year  Action  Plan. 

(i)  Failure  to  obligate  formula  funds 
and  extension  of  time  for 
performance. — (1)  Failure  to  obligate 
formula  funds.  If  the  PHA  fails  to 
obligate  formula  funds  within  the 
approved  or  extended  time  period,  the 
PHA  may  be  subject  to  an  alternative 
management  strategy  which  may 
involve  third-party  oversight  or 
administration  of  the  modernization 
function.  HUD  would  only  require  such 
action  after  a  corrective  action  order  had 
been  i.ssued  under  §  968.345  and  the 
PHA  failed  to  comply  with  the  order. 
HUD  could  then  require  an  alternative 
management  strategy  in  a  corrective 
action  order.  A  PHA  may  appeal  in 
wTitin^  the  corrective  action  order 
requiring  an  alternative  management 
strategy  within  30  calendar  days  of  that 
order.  HUD  Headquarters  shall  render  a 
written  decision  on  a  PHA's  appeal 
within  30  calendar  days  of  the  date  of 
its  receipt  of  the  PHA's  appeal. 

(2)  E.xtension  of  time  for  performance. 
A  PHA  may  extend  the  target  dates  for 
fund  obligation  and  expenditure  in  the 
approved  Annual  Statement  whenever 
any  delay  outside  the  PHA's  control 
occurs,  as  specified  by  HUD,  and  the 
extension  is  made  in  a  timely  manner. 
Such  revision  is  subject  to  HUD  review 
under  §  968.345(a)(2)  as  to  the  PHA's 
continuing  capacity.  HUD  shall  not 
review  as  to  a  PHA's  continuing 
capacity  any  revisions  to  a  PHA's 
Comprehensive  Plan  and  related 
statements  where  the  basis  for  the 
revision  is  that  HUD  has  not  provided 
the  amount  of  assistance  set  forth  in  the 
Annual  Submission,  or  has  not  provided 
such  assistance  in  a  timely  manner. 


(j)  ACC  Amendment  After  HUD 
approval  of  each  year's  Annual 
Submission,  HUD  and  the  PHA  shall 
enter  into  an  ACC  amendment  to  obtain 
modernization  funds.  The  ACC 
amendment  shall  require  low-income 
use  of  housing  for  not  less  than  20  years 
from  the  dale  of  the  ACC  amendment 
(subject  to  sale  of  hpmeownership  units 
in  accordance  with  the  terms  of  the 
ACC). 

(k)  Declaration  of  trust.  As  HUD  may 
require,  the  PHA  shall  execute  and  file 
for  record  a  Declaration  of  Trust  as 
provided  under  the  ACC  to  protect  the 
rights  and  interests  of  HUD  throughout 
the.  20-year  period  during  which  the 
PHA  is  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC,  the  Act,  and  HUD  regulations  and 
requirements.  (Approved  by  the  Office 
of  Management  and  BiTdget  under 
control  number  2577-0157) 

24.  Section  968.335  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b),  to  read  as  follows: 

§  968.335    Conduct  of  modernization 
activities. 

(a)  Initiation  of  activities.  After  HUD 
has  approved  a  Five- Year  Action  Plan 
and  entered  into  an  ACC  amendment 
with  the  PHA.  the  PHA  shall  undertake 
in  a  timely,  efficient  and  economical 
manner,  the  moderniziition  activities 
and  expenditures  set  forth  in  its 
approved  Annual  Statement  or  ■ 
substitute  work  categories  from  within 
the  approved  Five- Year  Action  Plan, 
subject  to  the  following  requirements: 

•         *•**- 

(b)  Fund  requisitions.  To  request 
modernization  funds  against  the  Annual 
Statement,  the  PHA  shall  comply  with 
requirements  prescribed  by  HUD. 

«        •        *        •        * 

25.  Section  968.340  is  amended  by 
revising  paragraphs  (a)  and  (bj(2);by 
removing  paragraph  (b)(3);  by 
redesignating  paragraphs  (b)(4)  through 
(b)(7)  as  paragraphs  (b)(3)  through  (b)(6), 
respectively;  by  revising  the  newly 
redesignated  paragraphs  fb)(4)  and 
(b)(6);  and  by  adding  the  OMB  control 
number  to  the  end  of  the  section,  to  read 
as  follows:  . 

§  968.340    PHA  Performance  and 
Evatuation  Report 

(a)  Submission.  For  any  FFY  in  which 
a  PHA  has  received  assistance  under 
this  subpart,  the  PHA  shall  submit  a 
Performance  and  Evaluation  Report,  in 
a  form  and  at  a  time  to  be  prescribed  by  . 
HUD.  describing  its  use  of  assistance  in 
accordance  with  the  approved  Annual 
Statement.  The  PHA  shall  make 
reasonable  efforts  to  notify  residents,  and 
officials  of  the  appropriate  governing 


body  of  the  availability  of  the  draft 
report,  make  copies  available  to 
residents  in  the  development  office,  and 
provide  residents  with  at  least  30 
calendar  days  in  which  to  comment  on 
the  report. 

(b)*  *  *  * 

(2)  An  explanation  of  how  the  PHA 
has  used  the  CGP  funds  to  address  the 
needs  identified  in  its  Comprehensive 
Plan  and  lo  carry  out  the  activities 
identified  in  its  approved  Five- Year 
Action  Plan,  and  shall  specifically 
address: 

(i)  Any  funds  used  for  emergency 
needs  not  set  forth  in  its  Five- Year 
Action  Plan; «nd 

(ii)  Any  changes'to  the  Annual 
Statement  under  §  968.330; 
«        •        «        »        * 

(4)  The  current  status  of  the  PHA's 
obligations  and  expenditures  and 
specifying  how  the  PHA  is  performing 
with  respect  to  its  implementation 
schedules,  and  an  explanation  of  any 
necessary  revision  to  the  planned  target 
dates; 
•        •        •       "•        * 

(6)  A  resolution  by  the  PH,A  Board  of 
Commissioners  approving  the 
Performance  and  Evaluation  Report  and 
containing  a  certification  that  the  PHA 
has  made  reasonable  efforts  to  notify 
residents  in  the  development(s)  and 
local  government  officials  of  the 
opportunity  to  review  the  draft  report 
and  to  comment  on  it  before  its 
submission  to  HUD.  and  that  copies  of 
the  report  were  provided  to  residents  in 
the  development  office  and  to  local 
government  officials,  or  furnished  upon 
their  request. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  no.  2577.0157) 

26.  Section  968.345  is  amended  by 
revising  paragraphs  (a)(l)(i),  (a){l)(ii). 
(a)(2)(i)(A).  and  (a)(3)(ii);  by  adding  a 
new  paragraph  (a)(3)(iii);  by  revising 
paragraphs  (e)(2)  and  (e)(4);  by 
redesignating  paragraph  (e)(7)  to  read 
paragraph  (e)(8);  by  adding  a  new 
paragraph  (e)(7);  and  by  adding  the 
OMB  control  number  to  the  end  of  the 
section,  to  read  as  follows: 

§968.345    HUD  review  of  PHA 
performance. 

(a)  •   •   • 

(D*  •  •    - 

{i)  In  making  this  determination,  HUD 
will  review  the  PHA's  performance  to 
determine  whether  the  modernization 
activities  undertaken  during  the  period 
under  review  conform  substantially  to 
the  activities  specified  in  the  approved 
Five- Year  Action  Plan.  HUD  will  also 
review  a  PHA's  progress  against  the 
implementation  schedules  for  purposes 


of  determining  whether  the  PHA  has 
carried  out  its  modernization  activities 
in  a  timely  manner; 

(ii)  HUD  will  review  a  PHA's 
performance  to  determine  whether  the 
activities  carried  out  comply  with  the 
requirements  of  the  Act,  including  the 
requirement  that  work  carried  out  meets 
the  modernization  and  energy 
conservation  standards  in  §  968.115, 
this  part,  and  other  applicable  laws  and 
regulations.  This  review  should  also 
include  a  review  of  the  PHA's  section  3 
(of  the  Housing  and  Urban  Development 
Act  of  1968)  past  performance. 

(2)*   •   • 

(i)»   •   .. 

(A)  Carried  out  its  activities  under  the 
CGP  program,  as  well  as  the  CIAP,  in  a 
timely  manner,  taking  into  account  the 
level  of  funding  available  and  whether 
the  PHA  obligates  ilsmodemization 
funds  within  two  years  from  the 
execution  of  the  ACC  amendment  and 
expends  such  modernization  funds 
within  three  years  of  ACC  amendment 
execution,  or  such  longer  period  where 
approved  by  HUD  or  where  extended  b\ 
the  PHA  for  reasons  outside  of  its 
control, 
»        *        *        •        •     ■ 

(3)*    *    • 

(ii)  With  respect  to  the  management 
condition  of  the  PHA,  whether  the  PH.^ 
has  achieved,  or  is  making  reasonable 
progress  towards  implementing  the 
work  items  specified  in  its  Annual 
Statement  and  Five- Year  Action  Plan 
which  are  designed  to  address 
deficiencies  identified  through  its 
management  needs  assessment, 
PHMAP,  audits,  or  HUD  reviews;  and 

(iii)  In  determining  whether  the  PH.^ 
has  made  reasonable  progress,  HLTD  will 
take  into  accoimt  the  level  of  funding 
available  and  whether  the  PHA  obligates 
its  modernization  funds  within  two 
years  from  the  execution  of  the  .•\CC 
amendment  and  expends  such 
modernization  funds  within  three  years 
of  ACC  amendment  execution,  or  such 
longer  period  if  approved  by  HUD  or 
extended  by  the  PHA  for  reasons 
outside  of  its  control  in  an 
implementation  schedule.  The  PHA 
must  demonstrate  to  HUD's  satisfaction 
that  any  lack  of  timeliness  (beyond  the 
time  periods  specified  in  this  paragraph 
or  date  specified  in  a  HUD  approved 
implementation  schedule)  has  resulted 
from  factors  beyond  the  PHA's  control. 
If  the  PHA  fails  to  obligate  formula 
funds  within  the  approved  or  extended 
time  period,  the  PHA  may  be  subject  to 
an  alternative  management  strategy 
which  may  involve  third-party  ove.-^ight 
or  administration  of  the  modernization 
function.  HUD  would  only  require  sut  h 
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action  after  a  corrective  actim  order  had 
been  issaed  under  this  section  and  the 
PHA  failed  to  comply  with  the  order. 
HUD  could  then  require  an  alternative 
manageBieBt  strategy  in  a  corrective 
action  order.  A  PHA  may  appeal  in 
vvrriting  the  corrective  action  order 
requiring  an  akemative  management 
strategy  within  30  calendar  days  of  that 
order.  HUD  Headquarters  shall  render  a 
written  dedskjn  on  a  PHA's  appeal 
within  30  calendar  daj's  of  the  date  of 
its  receipt  of  die  PHA's  appeal. 

(e)  •  *  • 


(2)  Submit  detailed  schedules  for . 
completing  the  work  identified  in  its 
Annual  Statements  and  report 
periodically  on  its  progress  on  meeting 
the  schedules: 
•        •        *  •    *        * 

(4)  Submit  additional  nurterial  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certificatioos  submitted  as  part  of  the' 
PHA's  Comprehensive  Plan.  Five- Year 
Action  Plan,  or  Performance  and 
Evaluation  Report; 


(7)  Subntt  to  an  ahemaljve 
management  strategy  whidi  may 
involve  third-puty  oversight  or 
administration  of  the  noodemization 
function  (see  §968JJ15(d»:  and 
*        •        •        •        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-01 57) 

Dated:  August  18, 1994. 
Michael  B.  Janis. 

Genera/  Depatjr  Assistant  Secretary  for  Public 
and  Indktn  Htmsing. 
|FK  Doc  94-21 139  Fili^  8-29-94: 8:45  ami 

B<LUNO  COOC  4»«-33-» 


Tuesday 
August  30,  1994 


^^^s^^^     ^^  ^ 


Part  IV 

Department  of  the 
Interior 


Bureau  of  Land  Management 


43  CFR  Part  3720,  et  af. 
Mining  Claims;  Final  Rule 


L     J 


IMI 


44846       Federal  Register  /Vol.  59,  No.  167  /  Tuesday.  August  30.  1994  /  Rules  and  Regulations 


Federal  Regigter  /  Vol.  59,  No.  167  /  Tuesday.  August  30.  1994  /  Rules  and  Regulations      44847 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3720,  3730,  3800,  3810, 
3820,  3830.  and  3850 

[WO-660^191-02-24  1  A;  Circular  No. 
2657] 

RIN  1004-AC17 

Mining  Claims;  Maintenance  and 
Location  Fees;  Lands  Open  to 
Location,  National  Parks,  King  Range 
National  Conservation  Area,  Indian 
Reservations,  Surface  Management; 
Removal  of  Obsolete  or  Expired 
Regulations,  Consolidation  of 
Remaining  Sections 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (the  Act)  that 
require  a  $25  location  fee  and  a  $100 
annual  maintenance  fee  for  each  mining 
claim  and  site  located  and  held  under 
the  general  mining  laws.  The  fee 
requirements  remain  in  effect  through 
1998,  and  apply  to  the  assessment  years 
1994-95  through  1998-99.  The  final 
rule  establishes  the  procedures  for 
paying  and  administering  the  required 
annual  maintenance  and  location  fees, 
puts  into  regulation  the  statute's 
mandatory  payment  deadlines  and  its 
mandatory  provision  that  failure  to  pay 
the  fees  on  time  constitutes 
abandonment  of  the  claim  or  site, 
amends  the  recording  and  assessment 
work  regulations  to  conform  to  the 
requirements  of  the  Act.  and  establishes 
procedures  by  which  small  miners  may 
obtain  a  waiver  from  payment  of  the 
mainten£mce  fee.  The  final  rule  also 
implements  the  new  location  and 
recording  requirements  for  mining 
claims  located  on  Stockraising 
Homestead  Act  lands.  These 
requirements  are  contained  in  the  Act  of 
April  16. 1993  (107  Stat.  60).  It  also 
removes  obsolete  or  expired  provisions, 
and  consolidates  provisions  that  are  still 
in  force  and  effect  in  the  regulations 
concerning  location  and  entry  of  mining 
claims  and  sites  on  coal  bearing  lands. 
National  Park  System  units,  the  King 
Range  Conservation  Area,  and  Indian 
reservations. 

EFFECTIVE  DATE:  August  30.  1994. 
ADDRESSES:  Any  suggestions  or 
inquiries  should  be  sent  to:  Director 
(660),  Mail  Stop  501.  Bureau  of  Land 
Management.  1849  C  Street.  N.W.. 
Washington.  D.C.  20240. 


FOR  FUKTHERIMrORMATION  CONTACT: 
Frank  Bruno  or  Roger  Haskins  at  (202) 
452-0350. 

SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  amending  certain  sections 
of  the  regulations  at  43  CFR  parts  3720. 
3730.  3800,  3810.  3820.  3830.  and  3850 
was  published  in  the  Federal  Register 
on  May  11, 1994  (59  FR  24572).  There 
were  25  comments  received  regarding 
the  proposal.  Six  comments  were 
received  from  Bureau  of  Land 
Management  (BLM)  State  Offices.  4 
comments  were  received  from  private 
attorneys,  3  commer.ts  were  received 
fi-om  individuals  not  cormected  with  the 
mining  industry,  3  comments  were 
received  from  mining  claimants,  3 
comments  were  received  from  mining 
industry  organizations.  1  conunent  was 
received  from  eui  individual  in  a 
mining-related  business,  1  comment 
was  received  from  a  county  government. 
1  comment  was  received  from  an 
environmental  group.  1  comment  was 
received  from  a  mining  company.  1 
comment  was  received  from  a  Forest 
Service  employee,  and  1  comment  was 
received  from  an  individual  BLM 
employee.  ~ 

The  Department  of  the  Interior,  in 
accordance  with  5  U.S.C.  553(d),  for 
good  cause  finds  that  it  would  not  be  in 
the  pubUc  interest  to  delay  the  effective 
date  until  30  days  after  publication.  The 
deadline  for  payment  of  the  annual 
maintenance  fee  is  August  31, 1994.  The 
mining  industry  needs  as  much  time  as 
possible  to  comply  with  the  rule,  and 
the  BLM  State  Offices  will  not  be  able 
to  accept  filing  and  payments,  or  to 
assist  the  public  in  other  ways,  until  the 
rule  is  effective. 

General  Comments 

The  proposed  rule  contained  several 
references  to  the  Act  of  October  5, 1992, 
which  established  the  mining  claim 
rental  fee  that  has  been  in  effect  since 
the  date  of  its  enactment  and  which  vrill 
expire  on  September  30. 1994.  For  the 
sake  of  simplicity,  and  because  (1)  The 
maintenance  fee  essentially  replaces  the 
original  rental  fee.  (2)  the  rental  fee 
statute  will  expire  on  September  30,  and 
(3)  any  remaining  issues  regarding  the 
rental  fee  can  be  dealt  with  using  the 
regulations  that  implemented  the 
October  5, 1992,  Act,  which  were 
codified  in  the  1993  Code  of  Federal 
Regulations  (CFR),  all  references  to  the 
1992  Act  have  been  removed  fit>m  this 
final  rule,  including  references  to  rental 
fees. 

The  comments  addressed  all  aspects 
of  the  proposed  rule.  They  were  all 
given  careful  consideration  and  are 
addressed  in  this  preamble. 


One  comment  asked  whether  the  $10 
service  charge  for  recording  notices  of 
location  was  being  eliminated.  The 
answer  is  no,  because  itts  required  for 
cost  recovery  purposes.  The  service 
charge  requirement  is  retained  in 
§3833.1-4(a). 

One  comment  expressed  uncertainty 
as  to  when  the  new  maintenance  fee 
was  to  be  effective.  The  maintenance  fee 
for  existing  claims  is  first  due  to  be  filed 
on  or  before  August  31, 1994,  to  hold 
the  claim  for  the  1994-1995  assessment 
year. 

One  comment  stated  that  the 
maintenance  fee  should  not  be  subject 
to  increases  tied  to  the  consumer  price 
index  and  that  such  increases  would  put 
the  fee  out  of  sight  for  small  miners.  The 
comment  ftulher  stated  that  these 
increases  should  not  apply  to  those 
holding  10  or  fewer  claims.  The 
provision  to  adjust  maintenance  fees  to 
reflect  changes  in  the  consumer  price 
index  is  statutory  and  cannot  be 
changed  in  this  rule.  However,it  would 
not  affect  small  miners  who  file  a  valid 
waiver  certification  statement.  Such 
individuals  would  not  have  to  pay  the 
maintenance  fee,  but  would  continue  to 
perform  $100  worth  of  assessment  work 
as  required  by  the  Mining  Law  of  1872. 

One  comment  stated  that  this  rule  and 
other  unspecified  changes  tn  the  Mining 
Law  were  being  done  without 
congressional  authorization  and  are 
putting  the  mining  industry  out  of 
business.  The  rule  is  being  promulgated 
and  is  explicitly  required  by  Section 
10106  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (107  Stat. 
407),  as  enacted  by  Congress.  Despite 
the  reduction  in  active  mining  claims  on- 
Federal  lands  since  $100  fees  were  first 
required  in  the  1992-93  assessment 
year,  there  is  no  substantial  evidence  to 
suggest  that  the  fee  is  driving  the  bona 
fide  mining  industry  out  of  business. 

One  comment  objected  to  the  short 
notice  given  in  the  proposed  rule  on 
May  11. 1994,  that  assessment  work  to 
hold  the  claim  for  those  claimants 
qualifying  as  small  miners  for  the 
assessment  year  beginning  on 
September  1, 1994,  must  be  completed 
in  the  assessment  year  ending  on  that 
date.  However,  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  on 
August  10..  1993.  predated  the  beginning 
of  the  assessment  year  ending  on 
September  1, 1994,  and  served  as  ample 
notice  for  those  claimants  seeking  to 
qualify  as  small  miners  under  the  new 
legislation. 

One  comment  objected  to  any  change 
in  the  Mining  Law.  Since  the  Congress 
has  amended  the  Mining  Law  to  require 
a  maintenance  fee,  no  changes  in  the 


rule  are  warranted  as  a  result  of  this 
comment. 

Two  comments  stated  that  references 
to  the  due  date  for  pa^'ment  of  the  initial 
maintenance  fee,  which  is  made  at 
recordation  of  the  notice  of  location  and 
within  90  days  after  location,  were 
ambiguous.  The  comment  identified  the 
problem  as  a  possible  conflict  between 
the  location  date  on  the  notice  of 
location  and  the  location  date  under 
State  law.  However,  pursuant  to  30 
U.S.C.  28,  the  date  of  the  location  of  the 
mining  claim  is  fixed  under  Slate  law. 
and  that  is  the  date  used  by  BLM  to 
determine  the  90-day  period  under  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA)  (43  U.S.C.  1701  et 

One  comment  from  a  county 
government  stated  that  the  removal  of 
die  requirement  to  file  assessment  work 
with  BLM  for  those  who  pay  the 
maintenance  fee  will  cause  the  same 
problems  as  those  that  occurred  under 
the  rental  fee  requirements  imposed  by 
the  Interior  Department  and  Related  " 
Agencies  Appropriations  Act  of  1993. 
The  comment  stated  that  because  the 
Federal  requirement  to  record  annual 
labor  with  BLM  had  been  lifted,  filings 
were  not  being  made  with  county 
recorders,  affecting  the  record  title 
history  as  well  as  State  tax  collections. 
Filings  may  still  be  required  under  State 
law.  If  State  law  does  not  require  filing 
with  county  recorders,  then  State  law 
could  be  amended  to  remedy  the 
problem.  Also,  miners  may  risk  losing 
their  claims  to  third  parties  if  they  do 
not  record  with  covmty  recorders,  and 
are  urged  to  comply  with  State  and 
Federal  mining  laws. 

One  comment  stated  that  there  was 
some  confusion  with  the  term  "record" 
as  used  in  the  proposed  rule.  The 
comment  said  that  the  term  should  be 
defined  to  apply  only  to  county 
recordings  and  nevw  fi  BLM  "filings." 
The  term  "record"  has  been  used  to 
refer  to  certain  BLM  filings  for  many 
years.  Any  reference  to  BLM  recordation 
in  the  regulations  clearly  refers  only  to 
BLM  requiremmits  for  filings  in  the 
proper  BLM  office.  It  is  inappropriate  to 
provide  for  exclusive  application  of  the 
term  to  county  recordings. 

One  comment  stated  that  a  notarized 
signature  from  each  owner  on  a  new 
notice  of  location  should  be  required  for 
State  and  Federal  tax  purposes.  The 
addition  of  this  requirement  would  be  of 
no  value  to  BLM,  because  BLM  is  not  - 
the  official  repository  of  mining  claim 
ownership  records.  The  States  should 
ensure  that  their  laws  are  adequate  ttt 
trace  ownership  for  tax  purposes. 

One  comment  stated  triat  the  rule 
should  require  a  notice  of  intention  to 


hold  to  be  filed  in  the  local  State 
juirisdiGtioD  in  certain  drcumstanoes. 
No  such  requirements  can  be  added  to 
this  rule,  because  the  1993  Act  does  not 
impose  a  filing  requirement  equivalent 
to  the  filing  requirements  in  Section  314 
of  FLPMA.  It  is  therefore  up  to  the 
States  to  impose  such  requirements  as 
long  as  the  1993  Act  remains  in  effect. 

One  comment  stated  that  the  rule 
should  require  that  relinquishments 
contain  notarized  signatures  of  e\'ery 
owner  in  order  to  protect  all  owners 
from  having  their  interests  voided 
without  their  consent.  This  is  not 
necessary  because  relinquishments 
relate  only  to  the  claimant  making  the 
relinquishment,  and  only  his  or  her 
interest  would  be  dropped,  not  the 
interests  of  other  claimants.  - 

One  comment  stated  that  it  is  unclear 
who  is  required  to  submit  changes  of 
address  to  BLM  and  pay  the  service 
charges.  It  is  the  owner's  responsibility, 
hot  a  lessee's.  The  owner  is  also  referred 
to  as  the  mining  claimant.  A  transferee 
could  also  be  an  owner  or  a  claimant. 
However,  while  BLM  does  not 
adjudicate  wrho  pays  the  fee  for  a  mining 
claim,  it  holds  the  mining  claimant 
responsible  if  the  fee  is  not  paid. 

One  conunent  asked  whetner  the 
purpose  for  filing  changes  of  address  as 
requested  in  the  rule  is  to  help  ensure 
that  claimants  receive  proper  notice 
regarding  their  claims.  The  answer  is 
yes. 

One  comment  asked  why  the  rental 
fee  is  now  called  the  maintenance  fee. 
The  October  1992  statute  used  the  term 
rental  fee,  and  the  August  1993  statute 
used  the  term  maintenance  fee.  The 
second  term  more  accurately  reflects  the 
nature  of  the  fee.  since  it  is  not 
considered  rent,  a  service  diarge.  or  a 
tax.  It  is  a  pa^Tnent  required  to  maintain 
the  mining  claim  in  good  standing. 

43  CFR  3833.0-3 

One  comment  stated  that  it  would  not 
be  proper  to  file  a  notice  of  intention  to 
hold  a  mining  claim  piu'suant  to 
§  3833.0-3{a)  if  a  waiver  is  filed.  This  is 
true.  The  waiver  for  a  mining  claim  can 
only  be  allowed  if  assessment  work  is 
done. 

One  comment  suggested  a  rewording 
of  paragraph  (gKlKi)  for  clarity.  This 
modification  has  been  made  to  make  it 
clear  that  it  is  the  mining  claimant  who 
files  the  notice  of  intent  to  locate  a 
claim. 

43  CFR  3833  J)-5 

One  comment  stated  that  paragraph 
(e),  the  definitioD  of  "owner  or 
claimant,"  should  not  require  the  name 
and  address  of  all  owners  on  documents 
referred  to  in  the  subpart,  but  should 


only  require  the  filer's  name  and 
address.  This  requirement  exists  largely 
to  protect  each  claimant's  interest  in 
being  served  in  the  event  of  an  appeal 
or  other  need  for  communication. 
Therefore,  it  mil  l>e  retained. 

Three  comments  asked  whether 
paragraph  (m),  the  definition  of  "fiie"  or 
"filed."  was  intended  to  allow  notices  of 
location  or  certificates  of  location  to  be 
subject  to  the  postmark  rule.  The  answer 
is  yes,  and  the  paragraph  has  been 
further  amended  in  the  final  rule  to 
make  it  clear  that,  in  addition,  location 
notices  and  certificates  of  location  also 
will  be  accepted  if  postmarked  by  the 
end  of  the  90-day  filing  period.  In 
response  to  a  comment,  the  paragraph 
now  refers  to  the  filing  of  a  maintenance 
fee  waiver  certification  statement  rather 
than  the  filing  of  a  maintenance  fee 
waiver  the  former  is  a  more  accurate 
term. 

One  comment  asked  whether 
paragraph  (m)  was  intended  to  allow 
$100  fee  and  waiver  filings  to  be 
accepted  if  postmarked  by  August  31 
and  received  in  the  proper  BLM  office 
within  15  days  of  that  date.  The  answer 
is  yes. 

Two  comments  said  that  new  location 
notices  should  not  be  subject  to  the 
postmark  rule  pursuant  to  paragraph 
(m).  All  other  filings  are  similarly 
subject  to  the  postmark  rule.  The 
comments  give  no  reason  for  location 
notices  to  be  treated  differently. 

One  comment  questioned  whether 
BLM  has  the  authority  to  extend  the 
postmark  rule  to  filings  imder  the  Act  of 
Aug\ist  10. 1993.  since  the  Act 
specifically  states  that  aimual  fee  filings 
must  be  made  by  each  August  31.  The 
best  precedent  for  this  is  the 
longstanding  administrative  practice  for 
annual  filings  under  Section  314(a)  of 
FLPIVL\.  Section  314(a)  sUtes  that 
annual  filings  shall  be  made  prior  to 
December  31  yearly  However,  the 
postmarlc  rule  has  been  applied  to  these 
filings  for  years  by  regulation  as  a 
practical  way  of  treating  such  filings 
received  through  the  postal  system,  and 
it  has  been  upheld  by  the  Interior  Board 
of  Land  Appeals.  The  same  practical 
consideration  applies  here. 

One  comment  asked  whether 
paragraph  (m)  is  in  conflict  with 
§  1821.2-2(0.  w'hich  does  not  recognize 
the  postmark  rule  except  in  certain 
instances.  Section  1821.2-2(fl  applies  to 
the  filing  of  applications  only,  arid 
paragraph  (m)  applies  to  filing  notices  of 
locations  and  payment  of  fees.  No 
conflict  exists  between  the  two  sections. 

One  comment  stated  that  paragraph 
(m)  meant  that  if  a  claimant's 
maintenance  fee  filing  was  postmarked 
on  August  16  or  before  that  the  claims 
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would  be  forfeited.  This  is  not  true.  The 
filing  can  be  postmarked  any  time  on  or 
before  August  31,  as  long  as  it  is 
received  in  the  proper  BLM  office  no 
later  than  15  days  after  August  31. 

One  comment  asked  whether 
paragraph  (m)  was  meant  to  allow 
postmarks  that  fall  on  holidays  and 
weekends.  DeadUnes  that  fall  on  a  day 
the  BLM  office  is  closed  are  carried  over 
to  the  next  working  day. 

One  comment  asked  whether 
paragraph  (m)  was  restricted  to  mailings 
postmarked  by  the  U.S.  Postal  Service. 
This  paragraph  has  been  amended  to 
include  other  mail  delivery  systems  that 
are  independent  of  the  claimant  and  for 
which  the  date  of  filing  with  the  system 
can  be  verified. 

Paragraph  (o)(l)  is  amended  to  state 
clearly  that  the  FLPMA  filing  due  on 
December  30, 1999,  is  the  last  FLPMA 
filing  affected  by  the  Act  of  August  10. 
1993. 

Paragraph  (o)(2)  is  removed  in  the 
final  rule  because  it  duplicates 
§  3833.1-7(d).  A  comment  received 
concerning  the  wording  of  this 
paragraph  is  therefore  moot. 

Paragraph  (o)(3)  is  removed  because  it 
duplicates  §  3833.1-5(b)  as  it  is  revised 
in  this  final  rule.  Thus,  the  concerns 
raised  in  two  comments  that  referred  to 
the  conflicting  wording  of  these  sections 
have  been  addressed. 

Because  of  the  removal  of  paragraphs 
(o)  (2)  and  (3),  paragraph  (o)(l)  is 
merged  into  the  introductory  text  of 
paragraph  (o). 

Parag^-aph  (w]  has  been  simplified  to 
remove  information  provided  elsewhere 
in  the  rule. 

Paragraphs  (bb)  and  (cc)  are  amended 
to  reference  §  3833.1-1.  which  is  the 
final  rule  redesignation  of  §3833.1-8  of 
the  proposed  rule. 

One  comment  suggested  that 
paragraph  (cc)  should  provide  that 
refunds  of  payments  made  by  credit 
card  will  be  made  as  a  credit  to  the  card 
account.  This  suggestion  has  been 
adopted  in  the  final  rule. 

43  CFR  3833.1-1 

Although  it  was  not  addressed  in  the 
proposed  rule,  the  existing  language  of 
this  section  is  removed  in  its  entirety 
and  replaced  with  §  3833.1-8  of  the 
proposed  rule.  The  old  section  is  being 
removed  administratively  in  this  final 
rule  because  it  deals  with  obsolete 
requirements.  Because  this  amendment 
is  an  administrative  action  to  remove 
obsolete  provisions,  it  has  been 
determined  that  it  has  no  impacts  on  the 
public.  The  Department  of  the  Interior, 
therefore,  for  good  cause  finds  under  5 
U.S.C.  553(b)(B)  and  553(d)(3)  that 
notice  and  public  procedure  thereon  are 


unnecessary  and  that  this  amendment 
may  take  effect  upon  publication. 

43  CFR  3833.1-2 

In  the  proposed  rule  published  on 
May  11,  1994,  a  paragraph  (c)  was 
added  to  §  3833.1-2  to  establish  a  basic 
process  for  compliance  vwth  Pubfic  Law 
103-23  of  April  16, 1993.  This  Act  (107 
Stat.  60)  amended  the  Stockraising 
Homestead  Act  of  1916  (43  U.S.C.  299) 
by  establishing  new  mining  claim 
location  and  surface  operations 
requirements  for  lands  patented  under 
the  Stockraising  Homestead  with  a 
reservation  of  the  mineral  estate  to  the 
United  States.  The  Act  became  effective 
on  October  13, 1993.  To  implement  the 
Act  of  April  16, 1993.  the  Department 
has  begun  formulating  regulations  on 
locating  claims  and  rotaining 
permission  for  exploration  and  mining 
on  lands  patented  under  the 
Stockraising  Homestead  Act.  These 
regulations  will  be  proposed  as 
additions  to  43  CFR  subpart  3814. 

A  Departmental  review  demonstrates 
a  need  to  have  a  basic  location, 
recording,  and  notification  procedure 
put  into  place  as  soon  as  possible  in 
order  to  avoid  legal  problems  between 
surface  owners,  mining  claimants,  and 
the  Department  over  rights  of  location 
and  entry  on  Stockraising  Homestead 
lands  under  the  Act  of  April  16.  1993. 
Therefore,  as  a  logical  outgrowth  of  the 
language  included  in  the  proposed  rule, 
a  new  paragraph  (d)  is  added  to  section 
3833.1-2  to  explain  more  fully  the  basic 
procedural  requirements  for  locating 
and  entering  mining  claims  on 
Stockraising  Homestead  Act  lands.  This 
language  reiterates,  to  a  large  degree,  the 
language  of  the  statute. 

One  comment  requested  that 
paragraph  (c)(3)  of  the  proposed  rule  be 
reworded  for  clarity.  The  final  rule  has 
been  amended  to  make  it  clear  that 
mining  claims  located  on  lands  patented 
under  the  Stockraising  Homestead  Act, 
as  amended,  will  not  be  recorded  imless 
the  claimant  complies  with  the 
requirements  in  §  3833.1-2. 

43  CFR  3833.1-3 

Paragraph  (c)(3)  has  been  removed 
because  the  information  appears 
elsewhere  in  the  section. 

Two  comments  said  that  §  3833.1-3 
was  confusing.  The  statute  establishes 
payment  deadlines  for  some  types  of 
fees,  but  allows  payment  deficiencies  in 
other  types  of  fee  situations  to  be 
curable.  The  comments  suggested  that 
this  section  be  made  imiformly  curable 
or  non-curable  to  promote  ease  of 
administration.  This  section  was 
developed  in  an  effort  to  strike  a  balance 
among  ease  of  administration,  public 


service,  and  consistency  with  the  law. 
Because  of  the  statutory  nature  of  the 
maintenance  fee,  it  is  not  possible  to 
make  nonpayment  of  that  fee  curable. 
The  fact  that  this  deadline  is  firm  is  not 
an  adequate  basis  for  making  other  fee 
payment  deficiencies  non-curable. 

One  comment  said  that  §  3833.1-3 
ought  to  allow  the  claimant  a  chance  to 
choose  which  mining  claims  should 
have  partial  payments  applied  to  them 
before  BLM  imposes  its  system  for 
making  this  determination.  This 
amendment  has  been  added  in  this  final 
rule. 

One  comment  said  that  the  proposed 
rule  was  not  clear  about  the  treatment 
of  insufficient  maintenance  fees  paid  for 
new  locations.  The  requirements  for  this 
situation  are  explained  in  paragraph 
(b)(1). 

One  comment  stated  that  a  phrase  in 
paragraph  fb)(2),  which  provides  that 
new  claims  rejected  for  insufficient 
service  charges  will  be  returned  to  the 
cIaimant/ov«ier  unprocessed,  should  be 
replaced  by  language  requiring  that  a 
rejection  decision  be  sent  after  the 
claims  are  serialized  (given  BLM 
identification  nimibers).  Claims  for 
which  service  charges  have  not  been 
paid  caimot  be  serialized  because  the 
missing  or  insufficient  service  charges 
are  supposed  to  pay  for  such  processing. 
Therefore,  absent  service  charges,  there 
is  no  serialization,  and  thus  no  claims 
of  record,  and  there  caimot  be  a  formal 
decision  on  the  disposition  of  the 
claims. 

One  comment  said  that  paragraph 
(b)(2)  is  too  compHcated  and  suggested 
that  missing  service  charges  be  made  a 
non-curable  defect.  Making  this  change 
would  not  remove  any  administrative 
costs  and  would  create  the  possibility  of 
rigid  and  unfair  application.  For 
instance,  a  claimant  could  file  $250  to 
cover  two  claims,  rather  than  the  proper 
$270  (which  includes  two  $10  service 
charges,  two  $100  maintenance  fees, 
and  two  $25  location  fees).  Under  the 
scenario  envisioned  in  the  comment, 
BLM  would  have  to  apply  $135  to  one 
claim  and  then  have  the  expense  of 
refunding  $115  and  returning  the 
second  claim  or  writing  a  decision  if  the 
maintenance  fee  deadline  had  passed. 
The  BLM  prefers  to  apply  the  $250  to 
each  claim  ($125  each),  and  call  for  the 
additional  $20  in  service  charges  to 
complete  the  recording  process. 

Pursuant  to  a  comment,  paragraph 
(b)(2)  has  been  reworded  to  eliminate 
confusion  as  to  which  of  two  apparent 
deadlines  for  paying  a  service  charge 
applies.  New  paragraph  (b)(3)  has  been 
added  in  the  final  rule  to  address  the 
consequences  of  partial  payment  of 
service  charges. 


One  comment  asked  that  the  policy 
on  treatment  of  payment  of  insufficient 
niandat<My  fees  be  clarified.  (The 
comment  referred  to  the  required  $100 
maintenance  and  $25  location  fees.) 
This  pohcy  will  not  be  put  in  the  rule, 
but  will  be  included  in  the  BLM 
Manual  When  the  payment  submitted 
does  not  cover  all  of  the  fees  due,  the 
BLM  will  apply  all  fiees  sequentially 
beginning  with  the  first  numbered  claim 
of  that  claimant  and  to  as  many 
thereafter  as  the  paid  fimds  allow.  For 
instance,  if  a  claimant  submits  $200  for 
two  new  locations,  BLM  would  not  * 
consider  this  complete  payment  of 
maintenance  fees  for  two  claims,  ieanng 
the  location  fees  and  service  charges 
unpaid  for  both,  but  would  apply  the 
payment  entirely  to  the  first  claim 
before  applying  any  money  to  the 
second.  Thus.  BLM  would  apply  $125 
($100  for  the  maintenance  fee  and  $25 
for  the  location  fee)  initially  toward  the 
first  claim.  Because  the  remaining  $75 
would  be  Insufficient  to  cover  the 
mandatory  fees  on  the  second  claim,  the 
second  claim  would  be  voided  for 
failure  to  pay  the  required  fees.  A 
portion  of  the  remaining  funds  would 
then  t>e  applied  towrard  the  first  claim 
for  the  $10  service  charge.  If  the 
claimant  submits  other  instructions  on 
how  to  apply  the  fees,  such  instructions 
will  be  followed,  if  possible. 

One  comment  asked  whether 
paragraph  (c)(2)  meant  to  allow  a 
claimant  to  choose  which  claims  or  sites 
will  be  dropped  if  the  maintenance  fee 
payment  is  not  sufficient  for  all  of  their 
claims.  The  answer  is  yes.  However,  if 
the  claimant  does  not  notify  BLM  of  the 
preference,  then  BLW  will  apply  the 
fees  to  those  claims  in  ascending 
numerical  order  of  serialization. 

One  comment  requested  that  cross 
references  to  §§  3833.1-4  and  3833.1-5. 
provisions  on  service  charges  and 
maintenance  fees,  be  added  in 
paragraph  (c)^2).  This  did  not  seem 
necessary,  in  part  due  to  the  physical 
proximity  of  the  provisions. 

One  comment  said  that  paragraph 
(cK3)  should  be  changed  to  remove  the 
phrase  "•  •  *  existing  recorded  and 
serialized  mining  claims  and 
sites  *   •   •  "  and  to  substitute  the  phrase 
"*  *  ■  the  list  of  claims  submitted  by 
the  claimant  *  *  *."  This  change  has 
not  been  made,  but  rather,  the  paragraph 
has  been  removed  from  the  final  rule 
because  it  lai^ly  repeats  provisions  of 
paragraph  (c)(2). 

43  CFR  3633.1-4 

One  comment  stated  that  paragraph 
(b)  was  unclear  in  its  reference  to 
"recording."  This  paragraph  has  been 


amended  to  make  it  clear  that  the 
reference  ii  to  recordation  with  BLM. 
One  comment  said  that  the  reference 

in  paragraph  (f)  to  facsimile 
authorizations  may  cause  problems, 
because  some  have  been  misdirected  in 
the  pasL  A  misdirected  facsimile  would 
not  be  considered  a  filing  in  the  propw 
officer  no  fifing  or  pa>'ment  is  complete 
or  proper  until  it  is  received  in  the 
appropriate  office. 

One  comment  siiggested  that 
paragraph  (g)  should  allow 
overpayments  to  be  credited  to 
declining  deposit  accounts.  This 
amendment  has  been  made  to  the  final 
rule. 

43  CFR  3833.1-5 

The  introduction  to  this  section  has 
been  simplified  to  remove  Information 
that  is  provided  elsewhere  in  the 
regulations.  The  sentence  referring  to 
the  application  of  paid  rental  fees  to  the 
maintenance  fee  was  removed,  because 
it  confused  the  two  fees  and  erroneously 
applied  the  succeeding  statutes.  There  is 
no  possibility  under  either  statute  that 
the  rental  fees  covering  1992-93  and 
1993-94  could  be  applied  to  the 
maintenance  fees  covering  assessment 
years  beginning  with  1994-95.  Also,  the 
reference  to  §  3833.1-8  has  been 
changed  to  §  3833.1-1  because  of  a 
redesignation  in  the  final  rule. 

Paragraph  (h)(2)(i)  is  removed  in  the 
final  rule  because  it  contains 
information  provided  elsewhere  in  the 
regulations. 

Three  comments  questioned  whether 
it  was  correct  to  say  that  the  assessment 
years  covered  under  the  Act  of  August 
10,  1993.  end  on  Septembo- 1, 1999.  It 
is  coirect  because  a  maintenance  fee 
paid  on  or  before  August  31. 1996.  will 
hold  the  claim  through  September  1. 
1999. 

One  comment  questioned  whether 
this  section  allows  claimants  to  have 
more  than  10  claims  waived.  The 
answer  is  no.  The  language  clearly  refers 
to  §3833.1-6.  which  explains  that  the 
vtraiver  can  apply  only  to  those  vdth  10 
claims  or  fewer. 

One  comment  said  that  the  reference 
in  the  first  sentence  of  this  section  to 
§  3833.1-8  in  the  proposed  rule  was 
incorrect  because  §  3833.1-8  did  not 
make  an  exception  from  payment  of  the 
maintenance  fee.  This  fii^  sentence 
refers  to  §  3833.1-8  in  the  proposed 
rule,  redesignated  as  §  3833.1-1  in  the 
final  rule,  because  the  section  referred 
to  provides  for  refimds  in  certain  cases. 
Therefore,  the  reference  is  necessary 
because  it  shows  that  the  maintenance 
fee  is  not  always  nonrefundable,  not 
because  the  section  referred  to  provides 


for  some  exception  to  the  peymaat 
requirement 

One  comment  asked  whether 
maioteoanoe  fees  can  be  paid  for  years 
in  the  future  despite  the  fact  that 
assessment  work  alvrays  has  had  to  be 
perfanned  annually.  TIm  answer  is  yes 
because  the  maintenance  fee  has  only  to 
be  paid  on  or  before  the  August  31 
deadlines,  so  that  a  claimant  could  pay 
$500  to  hold  a  claim  through  September 
1999.  in  the  event,  however,  that  the  fee 
is  adjusted  pursuant  to  Section  10105(c| 
of  the  Act,  reconciliation  payments  or 
refunds  may  be  necessary.  Assessment 
work  requirements  for  small  miners 
remain  the  same. 

One  comment  stated  that  paragraph 
(aKl)  was  unclear  in  its  reference  to  the 
"time  of  recording."  The  final  rule  has 
been  zunended  to  make  it  clear  that  this 
refers  to  filing  with  BLM. 

One  comment  said  that  it  was 
incorrect  for  paragraph  (a)(2)  to  allow  no 
waiver  for  the  initial  claim  maintenance 
fee  due  upon  recordation  of  a  new 
claim.  The  small  miner  waiver  is  a 
discretionary  waiver.  A  waiver  of  the 
initial  maintenance  fee  for  small  miners 
would  be  unnecessarily  difficult  to 
administer  and  impossibfe  to  apply 
equally  to  all  miners.  Varying  filing 
requirements  arise  when  miners 
perform  assessment  work  at  difierent 
times  during  the  assessrsent  year,  and. 
in  some  instances,  new  locations  could 
change  the  status  of  some  small  miners. 
As  a  matter  of  discretion,  therefore. 
BLM  will  not  allow  a  waiver  for  the 
initial  maintenance  fee  required  upon 
location  of  a  new  claim. 

Several  comments  stated  that 
paragraph  (aKl)  does  not  account  for  the 
situation  where  the  Augxist  31  filing 
deadline  fells  within  a  new  location's 
90-day  recording  period.  Language 
similar  to  that  in  the  rental  fee 
regulations  has  been  added  in  paragraph 
(a)  to  cover  this  sitiution. 

One  comment  requested  that  a 
requirement  be  added  to  paragrajjh  (b) 
in  which  the  claimant  would  indicate 
for  which  year  a  submitted  maintenance 
fee  is  intended.  This  extra  requirement 
was  not  added  because  in  almost  all 
cases  it  mil  be  apparent  which  year  the 
fee  is  intended. 

One  comment  said  that  paragraph  (g) 
should  be  removed  because  a  small 
miner  who  transfers  a  claim  has 
compUed  with  the  Act.  but  would  have 
to  sell  the  claim  for  $100  less  to  a  non- 
small  miner  transferee,  llie  comment 
stated  that  this  would  effectively  take 
away  the  small  miner's  waiver.  Such  a 
result  in  claim  transfer  negotlttians  is 
not  certain.  In  addition,  this  provisioa 
cannot  be  changed  because  the  statute  is 
very  expficit  that  a  claimant  K-ho  has 
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more  than  in  claims  is  required  to  pay 
the  fee.  The  purchase  price  that  is 
negotiated  could  be  any  amount  decided 
by  the  two  parties  and  by  no  means  has 
to  reflect  the  maintenance  fee  to  be  paid 
by  the  non-small  miner  transferee. 

Two  comments  addressing  paragraph 
(g)  asked  what  would  happen  if  only  a 
percentage  of  the  interest  in  a  claim 
subject  to  a  waiver,  rather  than  the 
whole  interest,  was  transferred  to  a 
party  not  entitled  to  a  waiver.  Because 
a  response  to  this  question  depends  on 
whether  the  parties  are  related,  a  general 
answer  cannot  be  given  here.  However, 
the  paragraph  is  amended  to  add  the 
phrase  "or  in  part." 

Two  comments  asked  what  would 
happen  if,  imlike  the  situation  described 
in  paragraph  (g),  a  waived  mining  claim 
was  transferred  to  someone  who 
qualified  for  a  waiver.  In  such  a  case  the 
claim  would  be  waived  as  long  as  the 
new  owner  still  qualified  for  the  waiver 
with  the  addition  of  the  new  claim. 

One  comment  stated  that  the 
reference  in  paragraph  (g)  to  the.  "time 
of  filing"  the  transfer  of  interest  should 
be  changed  to  the  effective  date  under 
Stare  law.  This  is  correct  and  the 
amendment  has  been  made  in  the  final 
nile. 

One  comment  stated  that  paragraph 
(g)  should  not  allow  payments  after  the 
applicable  August  31  deadline  in  cases 
where  claims  are  transferred  to  an  entity 
not  entitled  to  a  waiver,  because  there 
is  no  statutory  authority  for  such 
extensions.  This  is  correct  and  the  final 
rule  has  been  amended  accordingly. 

One  comment  asked  whether 
paragraph  (h)  will  cause  claimants  who 
had  already  paid  under  the  old  rate  to 
have  to  maJce  additional  partial 
payments.  For  purposes  of  clarification, 
paragraph  (h)(2)  has  been  amended  in 
the  final  rule  to  eliminate  the  possibility 
of  second  payments  being  required  in 
any  given  year  as  a  result  of  an  increase. 
If  payments  are  made  in  advance  of  the 
year  in  which  the  fee  is  due,  additional 
partial  payments  would  be  required  if 
the  fee  is  adjusted  upward  for  that  year. 

One  comment  stated  that  the  public 
notice  provided  for  in  paragraph  (h)(1) 
should  be  done  by  letter  to  each 
individual  miner.  No  decision  has  been 
made  on  how  public  notice  under  this 
paragraph  will  be  accomplished,  but  it 
will  be  within  the  guidelines  of  the 
Administrative  Procedure  Act,  which 
controls  all  such  methods  of  official 
notification,  and  applicable  case  law. 

One  comment  asked  whether  a 
possible  upward  adjustment  of  the 
maintenance  fee  per  paragraph  (h)(2) 
would  mean  that  the  small  miner  would 
have  to  do  assessment  work  of  an 
increased  value  as  well.  The  answer  is 


no.  The  amount  of  assessment  work  to 
be  performed  is  established  in  the 
Mining  Law  of  1872.  The  maintenance 
fee  is  in  lieu  of  assessment  work 
required,  the  value  of  which  has  not 
been  amended.  No  further  clarification 
is  necessary  in  the  regulations  on  this 
point. 

One  comment  questioned  some  of  the 
references  in  paragraph  (i).  This 
paragraph  has  been  removed  in  the  final 
rule,  because  its  contents  are  stated 
elsewhere  in  §§  3833.1-5  and  3833.1-6. 

43  CFR  3833.1-6 

Paragraph  (a)(1)  was  amended  to 
make  it  clear  that  for  purposes  of 
obtaining  the  small  miner  waiver,  the 
claimant  is  required  to  certify  that  he  or 
she  owns  10  claims  or  fewer  on  the  date 
payment  is  due,  which  is  August  31  of 
each  year  the  Act  of  August  10,  1993, 
remains  in  effect. 

Two  comments  challenged  this 
section  of  the  proposed  rule,  correctly 
observing  that  the  Secretary  is  not 
required  to  offer  a  small  miner  waiver 
under  the  Act  of  August  10,  1993.  One 
comment  stated  that  the  Secretary  also 
had  the  choice  of  not  offering  the  waiver 
or  offering  some  other  kind,  such  as  a 
one-claim  waiver.  The  comment  went 
on  to  ask  about  the  analysis  that  went 
into  the  decision  to  offer  the  10-claim 
waiver  and  pointed  out  the 
administrative  costs  and  loss  of  revenue 
to  the  government  in  offering  it  (the 
other  comment  was  also  concerned  with 
administrative  costs).  It  further  asked 
what  percentage  of  claims  of  record  are 
owned  by  those  with  10  or  fewer  claims. 
It  also  said  that  the  National 
Performance  Review  requested  by  the 
President  states  that  the  Government 
should  get  a  fair  return  for  Federal 
resources  and  the  waiver  runs  counter 
to  this  idea.  There  is  nothing  to  suggest 
that  Congress  intended  anything  other 
than  for  the  Secretary  to  decide  whether 
to  offer  the  10-claim  waiver  as  outlined 
in  the  Act,  or  not  to  offer  it  at  all.  The 
statute  allows  the  Secretary  discretion  to 
offer  the  waiver  to  small  miners,  but 
defines  small  miners  very  specifically. 
Also,  the  Act  essentially  extends  the 
previous  rental  fee  statute,  which 
offered  a  similar  10-claim  exemption. 
Therefore,  no  other  types  of  waivers 
such  as  a  one-claim  waiver  were 
considered.  The  choice  to  offer  the  10- 
claim  waiver  was  made  primarily 
because  the  fact  that  Congress  included 
the  waiver  in  the  legislation,  although 
within  the  Secretary's  discretion,  and 
included  specific  criteria  for 
implementing  it,  suggests  that  Congress 
believed  that  allowing  the  waiver  is 
appropriate  in  certain  circumstances, 
which  the  statute  proceeds  to  lay  out  in 


detail.  It  is  true  that  there  is  an 
administrative  cost  and  a  loss  of 
revenue  to  the  Govenunent  because  of 
the  waiver.  It  was  determined,  however, 
that  these  costs  are  justified.  The 
decision  to  offer  the  waiver  does  not  . 
conflict  with  the  National  Peiformance 
Review,  because  the  Administration's 
position  concerning  a  fair  retiun  for 
resources  must  be  applied  in  light  of  the 
particular  facts  involved,  including 
other  Administration  positions,  such^s 
the  policy  of  helping  small  business. 
Additionally,  4t  is  the  Administration's 
position  that  a  royalty  on  production' 
should  be  instituted  in  separate  Mining 
Law  reform  legislation,  which  would 
also  apply  to  small  miners.  This  is 
where  the  return  for  resources  is  more 
fairly  applied.  Only  approximately  10 
percent  of  all  active  mining  claims  on 
Federal  land  are  eligible  to  be  excused 
from  the  maintenance  fee,  so  the  vast 
majority  of  claims  will  be  subject  to 
maintenance  fees  paid  by  the  claimants. 

One  comment  stated  that  paragraph 
(a)  should  not  allow  mill  and  tunnel 
sites  to  be  waived  if  listed  on  a  small 
miner  waiver  certification.  Such  sites 
will  be  eligible  for  waiver,  because  the 
Act  of  August  10,  1993,  specifically 
allows  a  waiver  of  the  maintenance  fee 
required  for  mining  claims  and  mill  or 
tunnel  sites. 

One  comment  objected  to  paragraph 
(a)(1),  which  allows  a  small  miner  to 
pay  the  fee  as  well  as  file  for  a  waiver 
if  so  desired.  The  comment  stated  that 
this  is  inisleading  because  the  fee  is  . 
noiuefundable  and  the  fee  waiver  would 
Ijecome  moot.  The  comment  suggested 
that  in  such  a  case  as  this  the  fee  should 
be  refunded  if  a  small  miner  waiver  is 
found  to  be  valid.  The  purpose  of  this 
paragraph,  which  is  similar  to  language, 
which  implemented  the  rental  fee,  is  to 
make  clear  that  there  is  no  penalty  for 
both  paying  the  fee  and  filing  the 
waiver.  The  BLM  has  had  a  policy  of  not 
offering  refunds  in  cases  such  as  this 
because  of  the  significant  costs 
associated  with  processing  refunds,  and 
because  a  decision  to  pay  the  fee  and 
file  the  waiver  is  entirely  within  the 
discretion  of  the  claimant.  It  has  been 
determined  that  such  costs  go  beyond 
basic  public  service  and  represent  a 
burden  on  the  taxpayer.  However,  the 
regulation  provides  at  §  3833.1-l(d)  thai 
in  such  a  case  the  claimant  could  apply 
the  payment  to  a  subsequent  year  if  the 
most  current  claim  fee  is  waived 
through  the  small  miner  certification 
process. 

Two  comments  asked  whether 
paragraph  (a)(1)  allows  for  claimants  to 
pay  the  fee  for  some  claims  and  get  the 
waiver  for  some  if  they  have  10  or  fewer 
total.  The  answer  is  no  because  the 


Federal  Register  /  Vol.  59.  No.  167  /  Tuesday,  August  30.  1994  /  Rules  and  Regulations       44851 


statute  requires  that  if  efigible  claimants 
decide  to  apply  for  the  small  miner 
waiver  they  must  do  so  for  all  their 
claims.  This  paragraph  does  allow  for  a 
claimant  to  both  pay  and  file  for  a  small 
miner  waiver  for  all  or  some  of  his  or 
her  claims,  but  all  of  the  claims  count 
in  deciding  whether  the  claimant  is 
qualified  for  the  small  miner  waiver. 

One  comment  stated  that  paragraph 
(a)(l^  should  provide  that  if  only  one  co- 
owner  has  more  than  10  claims  that 
only  his  or  her  interest  in  the  claims 
vdll  be  forfeited  in  the  event  of  non- 
payment under  §  3833.4.  This  depends 
on  the  relationship  between  the  parties. 
If  the  co-owners  are  not  related  parties 
as  defined  in  the  law  and  this  rule,  the 
claim  would  be  void  as  to  the  non-small 
miner  co-owner  only. 

Regarding  paragraph  (a)(3)  one 
comment  asked  how  a  claimant  makes 
a  certification  for  mill  and  tunnel  sites 
when  assessment  work  is  not  required 
for  sites.  Simply  listing  sites  on  the 
small  miner  waiver  form  will  act  as  a 
notice  of  intention  to  hold  and  will 
suffice  for  certification. 

One  comment  asked  whether, 
pursuant  to  paragraph  (a)(3).  a  small 
miner  who  owned  only  mill  or  tunnel 
sites  could  get  a  waiver.  The  answer  is 
yes. 

One  comment -said  that  paragraph 
(a)(3)  should  state  that  mill  and  tunnel 
sites  are  required  to  be  active  for  the  fee 
to  be  waived.  The  maintenance  fee  is 
collected  only  in  lieu  of  the  assessment 
work  requirement,  30  U.S.C.  28-28e.  No 
activity  level  is  specified  for  mill  sites 
in  those  sections  of  the  Mining  Law. 
Therefore,  no  such  requirement  has 
been  added  to  this  rule.  The  validity  of 
millsites  may,  nevertheless,  still  be 
challenged  based  on  the  requirements  in 
30  U.S.C.  42. 

One  comment  asked  if  paragraph 
(a)(3)  meant  that  if  mill  sites  are  listed 
on  a  small  mmer  certification,  this 
would  constitute  a  filing  of  a  notice  of 
intention  to  hold.  The  answer  is  yes, 
and  this  is  further  clarified  in  §  3833.1- 
7(c). 

One  comment  asked  whether 
paragraph  (b)  required  that  a 
reclamation  plan  be  approved  before  the 
claimant  can  file  the  certification 
statement,  whether  a  closure  date  is 
required  under  the  certification,  and 
whether  a  statement  will  have  to  be 
filed  every  year  until  closure.  The  ~ 
comment  also  pointed  out  that  notice* 
level  reclamation  work  does  not  need  to 
be  approved  by  the  authorized  officer. 
Another  comment  questioned  the 
procedure  to  be  followed  on  lands 
where  the  surface  is  not  managed  by 
BLM.  Unless  only  notice-level  activities 
are  being  conducted  on  the  mining 


claim,  a  reclamation  plan  is  required  to 
be  approved  before  a  certification 
statement  can  be  filed.  This  paragraph 
has  been  amended  to  add  "in 
consultation  with"  the  authorized 
officer  to  cover  notice-level  operators 
%vho  describe  such  reclamation  plans  in 
their  notice,  but  are  not  required  to  have 
them  approved.  Such  reclamation  plans, 
whether  a  part  of  notice-  or  plan-level 
operations,  are  always  required  to  be  on 
file  prior  to  any  August  31  deadline.  No 
closure  date  is  required  as  a  part  of  the 
certification  statement,  and  such 
statement  will  have  to  be  filed  every 
year  until  closure.  This  paragraph  also 
has  been  amended  to  clarify  the  process 
for  claims  for  which  the  surface  is  not 
jnanaged  by  BLM. 

Two  comments  urged  removal  of 
paragraph  (b),  with  one  comment 
inquiring  as  to  its  statutory  authority,  its 
legal  effect,  and  the  effect  of  failure  to 
follow  it.  It  further  questioned  whether 
this  amounted  to  paying  miners  for 
doing  what  they  were  already  obligated 
to  do  under  the  law.  Another  comment 
questioned  this  paragraph  as  well. 
Section  10106  of  the  1993  Act  directs 
the  Secretary  to  promulgate  regulations 
implementing  the  maintenance  and 
location  fee  requirements.  This 
authority  is  applied  here  to  exempt  from 
the  maintenance  fee  claims  being 
reclaimed  after  mining.  A  valid  mining 
claim  need  not  be  maintained  in  order 
for  reclamation  work  to  proceed.  There 
is  little  incentive  for  claimants  to 
maintain  claims  in  which  the  minerals 
have  been  exhausted.  It  is  in  the 
Department's  interest  to  encourage 
claimants  to  retain  a  mining  claim  until 
reclamation  is  complete.  Excusing  a 
miner  from  the  maintenance  fee  during 
reclamation  does  not  in  any  way  release 
the  miner  from  the  obligation  to  reclaim, 
which  remains  as  before.  Release  of  the 
bond  serves  as  incentive  for 
reclamation.  If  the  claimant  is  found  to 
have  filed  a  false  certification,  then 
appropriate  action,  including  penalties 
under  18  U.S.C  1001,  may  be  instituted. 
Any  failure  to  reclaim  will  be  dealt  with 
under  applicable  regulations. 

Paragraph  (d)  has  oeen  amended  to 
make  it  clear  that  an  agency  other  than 
the  National  Park  Service  may  deny 
access  to  a  claimant's  mining  claim.  All 
such  denials  may  be  grotmds  for  a 
waiver  under  this  paragraph.  A  new 
subordinate  paragraph  (3)  has  been 
added  for  the  purpose  of  clarity  to 
provide  that  the  certification  filed  under 
paragraph  (d)  may  serve  as  notice  of 
intention  to  hold  under  Section  314  of 
FLPMA. 

Two  comments  stated  that  paragraph 
(e),  dealing  with  deferments,  is 
inconsistent  with  the  maintenance  fee 


statute,  which  requires  payment  of  the 
fee  at  specified  times.  One  comment 
also  stated  that  the  fee  cannot  be 
deferred  if.  as  in  the  case  of  the  non- 
small  miner,  no  assessment  work  is 
required.  The  language  in  this  paragraph 
is  similar  to  language  in  the  rental  fee 
regulations.  The  plain  language  of  the 
Act  of  August  10,  1993,  states  that  the 
fee  is  to  be  paid  in  lieu  of  the 
assessment  work  when  it  is  required. 
When  the  assessment  work  is  deferred, 
the  maintenance  fee  may  also  be 
deferred.  When  a  deferment  ends,  for 
the  period  in  which  the  assessment 
work  requirement  was  replaced  by  the 
maintenance  fee,  the  deferred 
maintenance  fee  must  then  be  paid.  One 
comment  referred  to  this  section  as 
providing  for  granting  a  waiver,  but  this 
is  not  correct.  It  provides  for  a 
deferment  of  fees  that  will  have  to  be 
paid  at  the  termination  of  the  deferment. 

Two  comments  stated  that  paragraph 
(e)  conflicts  with  the  Interior  Board  of 
Land  Appeals  decision  Clay  Worst,  128 
IBLA  165.  This  decision  found  that  only 
those  claimants  with  10  or  fewer  claims 
can  obtain  a  deferment  of  assessment 
work.  That  decision  was  based  on  the 
previous  rule,  implementing  the  rental 
fee  requirements,  which  is  being 
replaced  by  this  rule.  It  was  not  the 
intent  of  the  Etepartment  to  limit 
deferments  to  small  miners  in  the  last 
rule  and  it  is  not  the  intent  in  this  rule. 
Deferments  under  this  paragraph  may  be 
obtained  for  any  number  of  claims.  The 
Worst  decision,  which  is  based  on  the 
old  regulation,  does  not  affect  this  final 
rule  because  this  rule  implements  a  new 
statute. 

One  comment  stated  that  paragraph 
(e)(l)(ii),  redesignated  (e)(2)  in  the  final 
rule,  departed  from  current  policy.  This 
paragraph  is  basically  the  same  as  the 
paragraph  that  appUed  to  deferments  in 
the  rental  fee  regulations.  It  has  never 
been  the  policy  of  BLM  for  claims  to  be 
automatically  forfeited  if  a  deferment  is 
denied  and  the  August  31  deadline  has 
passed.  In  the  current  regulations,  as 
well  as  under  this  rule,  a  30-day  period 
from  the  receipt  of  a  deferment  petition 
denial  is  allowed  before  payment  of  the 
fee  is  due.  Spurious  filings  merely  to 
delay  payment  of  the  fee  have  not  been 
and  should  not  be  a  problem,  because 
fee  payment  is  only  potentially  delayed, 
but  not  excused,  in  the  case  of  a 
deferment  denial. 

Regarding  paragraph  (f).  one  comment 
asked  whether  claims  or  sites  under  a 
mineral  patent  appUcation  for  which 
mineral  entry  has  not  been  allowed  will 
be  forfeited  if  no  maintenance  fee 
payment  or  waiver  certification  is 
received.  The  answer  is  yes. 
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One  comment  requested  clarification 
of  paragraph  (e)(1).  Under  this 
paragraph  it  is  possible  for  a  small 
miner  who  is  exempt  from  payment  of 
the  $100  fee  to  have  his  or  her 
assessment  work  deferred.  A  small 
miner  who  is  also  applying  for  a 
deferment  should  certify  as  part  of  the 
waiver  statement  due  on  August  31  that 
assessment  work  that  would  otherwise 
have  been  done  within  the  subject 
assessment  year  will  be  done  after  the 
expiration  of  the  deferment.  This 
paragraph  has  been  amended  in  the 
final  rule  to  make  this  requirement 
clear. 

43  CFR  3833.1-7 

One  comment  asked  whether  a 
claimant  who  paid  a  rental  fiee  by 
August  31, 1993,  for  the  1993-1994 
assessment  year  must  now  do 
assessment  work  in  the  1993-1994 
assessment  year  to  obtain  a  waiver  and 
hold  the  claim  for  the  1994-1995 
assessment  year,  and  certify  to  such  by 
August  31, 1994,  in  order  to  qualify  for 
a  small-miner  waiver.  The  answer  is 
yes,  because  if  the  requirement  were 
interpreted  otherwise,  the  one  fee 
payment  made  in  1993  would  hold  the 
claim  for  2  years  rather  than  1. 

One  comment  stated  that  BLM's  fee 
waivers  for  small  miners  are  not  noted 
on  the  land  records.  The  comment  noted 
that  when  the  fee  is  paid,  it  is  shown  on 
the  record,  which  therefore  clearly 
shows  good  standing  for  the  claim.  It  is 
true  that  the  BLM  will  not  formally  note 
acceptance  of  the  waiver  application  on 
the  land  records.  The  BLM  does  not  take 
formal  action  to  grant  waivers,  but 
anyone  inspecting  BLM  records  will  see 
whether  an  abandoned  and  void 
decision  was  issued  and  therefore 
whether  a  waiver  application  was 
rejected.  It  is  also  not  true  that  a  record 
showing  a  fee  payment  means  that  the 
claim  has  definitely  been  deemed  in 
good  standing  for  another  year .  For 
instance,  if  the  fee  payment  is  by  a 
check  that  is  returned  unpaid  by  the 
bank,  sui.h  payment  will  be  judged  to 
not  have  occurred  and  the  claims  will 
be  declared  void  if  the  payment 
deadline  has  already  passed. 

Paragraph  (a)  was  amended  to  insert 
the  word  "filing"  to  make  clear  that 
what  is  described  in  the  paragraph  is  a 
proper  certification  filing.  However,  this 
does  not  mean  that  the  claimant  will 
automatically  receive  a  waiver;  the 
certification  filed  is  required  to  be 
consistent  with  the  small  miner's  actual 
situation  as  of  August  31, 1994.  as 
determined  by  BLM. 

Three  conunents  asked  for 
clarification  of  paragraph  (a).  A  valid 
exemption  application  having  been  filed 


by  August  31, 1993,  does  not  guarantee 
that  the  small  miner's  claim 
maintenance  fee  will  be  waived  for  the 
1994-1995  assessment  year.  This  will 
only  happen  if  all  the  same  elements 
that  existed  in  the  1993  filing  exist  on 
August  31, 1994,  the  most  obvious  being 
the  same  number  of  mining  claims. 
Otherwise  the  claimant  will  have  to  file 
a  new  waiver  statement  by  August  31, 
1994,  or  at  least  a  supplemental 
statement.  However,  claimants  whose 
situadons  have  not  changed  since  the 

1993  filing  need  not  file  another 
certification. 

Paragraph  (c)  has  been  amended  to 
make  it  clear  that  the  assessment  year 
beginning  on  September  1, 1994,  is  the 
year  for  which  a  claim  is  held  vvhen  the 
small  miner  certifies  to  assessment  work 
done  in  the  1993-1994  assessment  year 
by  August  31, 1994.  Also,  a  sentence 
repeating  information  existing  in  other 
sections  has  been  removed. 

Paragraph  (d)(3)  has  been  amended  to 
make  it  clear  that,  for  the  purposes  of 
obtaining  the  small  miner  waiver,  the 
claimant  is  required  to  certify  that  the 
assessment  work  has  been  performed  or 
will  be  performed  by  the  date  the 
payment  is  due,  which  is  August  31  for 
each  year  the  Act  of  August  10, 1993,  is 
in  effect. 

One  comment  correctly  observed  that 
no  waiver  can  be  granted  until  after 
August  31  because  the  Act  requires  that 
the  small  miner  have  10  or  fewer  claims 
on  that  date. 

One  comment  asked  whether 
paragraph  (a)  was  correct  in  allowing  an 
exemption  filed  under  the  rental  fee 
statute  by  August  31, 1993,  certifying 
that  assessment  work  has  been  done  in 
the  1993-1994  assessment  year,  to 
constitute  a  proper  filing  for  the  waiver 
statement  due  on  August  31,  1994, 
under  the  maintenance  fee  statute.  The 
answer  is  yes.  The  rental  fee  statute 
required  that  claimants  filing  for  the 
small  miner  exemption  certify  by 
-August  31, 1993,  that  they  would 
perform  $100  worth  of  assessment  work 
during  the  1993-1994  assessment  year. 
The  maintenance  fee  statute  requires 
that  claimants  filing  for  the  small  miner 
waiver  certify  by  August  31, 1994,  that 
they  have  performed  the  $100  worth  of 
assessment  work  for  the  same  1993- 

1994  assessment  year.  Because  in  such 
a  case  the  $100  worth  of  work  had 
already  been  certified  to  under  the  old 
law,  it  was  determined  that  the  new  law 
did  not  require  a  doubling  of  assessment 
work,  but  that  the  same  $100  worth  of 
work  could  be  used.  To  require  $200 
worth  of  work  in  the  same  year  would 
be  in  conflict  with  the  Mining  Law  of 
1872,  which  requires  only  $100.  This 
situation  came  about  because  the  two 


laws  overlap  for  the  1993-1994 
assessment  year  as  to  the  assessment 
work  requirement  for  qualified  small 
miners.  The  old  rental  fee  statute  will 
expire  in  1994,  and  there  is  no  further 
overlap  of  laws.  Therefore,  a  small 
miner  who  qualified  as  such  in  1993 
need  not  take  any  action  on  August  31 , 

1994,  if  his  or  her  situation  has  not 
changed  since  August  31,  1993. 

One  comment  requested  that  pursuant 
to  paragraph  (a)  claimants  in  this 
category  should  make  filings  by  means 
of  a  new  "renewal"  form  to  be  created. 
This  would  be  more  complicated  than 
the  process  envisioned  in  this  paragraph 
of  the  proposed  rule,  because  it  would 
be  dupUcative.  If  a  small  miner  could 
report  no  change  from  what  was 
reported  in  the  exemption  filing 
completed  by  August  31, 1993,  then 
there  is  no  purpose  in  requiring  the 
miner  to  make  any  sort  of  new  filing  by 
August  31, 1994,  if  he  or  she  intends  to 
obtain  another  waiver  to  hold  the  claim 
for  the  1994-1995  assessment  year. 
Under  the  proposed  rule  the  claimant 
would  not  have  to  make  a  new  filing.  - 
However,  the  situation  may  have 
changed  since  the  claimant  filed  in 
1993;  for  example,  the  claimant  may 
now  own  seven  claims  instead  of  five. 
Such  a  claimant  would  need  to  make  a 
new  filing  by  August  31, 1994,  to  reflect 
the  changes.  This  could  be  done  on  the 
new  waiver  form,  which  is  not  any  more 
complicated  than  a  "renewal"  form 
would  be.  Because  of  this,  a  renewal 
form  will  not  be  created. 

Two  comments  said  that  paragraph  (a) 
needed  clarification.  The  paragraph 
means  that  if  a  claimant  properly  filed 
a  certification  by  August  31, 1993, 
imder  the  rental  fee  requirements, 
stating  that  he  or  she  would  perform  the 
necessary  assessment  work  in  the  1993- 
1994  assessment  year  to  hold  the  claim 
for  that  same  assessment  year,  and  did 
subsequently  perform  the  assessment 
work,  then  he  or  she  need  not  file  a 
waiver  statement  by  August  31,  1994. 
This  does  not  mean  that  the  certification 
filed  in  1993  automatically  leads  to  a 
waiver  to  hold  the  claims  for  1994- 

1995.  The  claimant's  1993  statement 
and  BLM  records  as  of  August  31, 1994, 
would  have  to  be  found  to  support  a 
waiver  for  one  to  be  allowed.  For 
instance,  if  a  claimant  had  added  claims 
since  the  1993  filing  and  had  more  than 
10  claims  on  August  "31, 1994,  he  or  she 
would  not  be  granted  a  waiver  on  the 
basis  of  information  submitted  in  1993, 
which  no  longer  accurately  reflects  the 
status  of  the  claimant.  Such  a  claimant 
would  have  to  pay  the  fee. 

Two  comments  stated  that  paragraph 
(c),  which  allows  a  waiver  statement  to 
serve  as  a  notice  of  intention  to  hold. 


where  required,  should  specify  the 
situation  where  such  a  fifing  is  required. 
The  primary  case  where  this  would 
apply  would  be  as  to  mill  and  tunnel 
sites. 

One  comment  stated  correctly  that 
paragraph  (c)  should  refer  to  obtaining 
the  small  miner  waiver  for  the 
assessment  year  "beginning"  at  noon  on 
September  1, 1994,  rather  5ian 
"ending."  This  correction  has  been 
made  in  this  final  rule. 

One  comment  asked  about  provisions 
for  filing  of  a  notice  of  intention  to  hold 
for  mill  sites  and  tunnel  sites  included 
in  a  small  miner  waiver.  These 
provisions  can  be  found  in  paragraph 
(c). 

Regarding  paragraph  (d)  one  comment 
asked  whether  each  miner  in  a  group  or 
organization  had  to  file  a  certification 
statement.  Each  miner  with  an 
owmership  interest  in  a  claim  is  required 
to  be  identified  and  sign  the  certified 
statement  as  provided  in  paragraphs 
(d)(4)  and  (d)(5). 

Two  comments  asked  if  the  references 
in  paragraph  (d)  to  a  "certified 
statement"  means  the  statement  is 
required  to  be  notarized.  The  answer  is 
no,  and  the  phrase  "certified  statement" 
has  been  changed  to  "statement"  or 
"waiver  certification,"  as  appropriate  to 
the  context,  in  the  final  rule. 

One  comment  said  that  paragraph  (d) 
should  require  evidence  of  actual  work 
on  a  claim  such  as  proof  of  a  Notice  or 
Plan  of  Operations  as  was  required 
under  the  old  rental  fee  statute.  The 
requirement  for  a  Plan  or  Notice  was 
statutory  under  the  rental  fee 
regulations,  while  the  inaintenance  fee 
statute  only  calls  for  submission  of 
proof  of  annual  assessment.  Therefore, 
the  Plan  of  Operations  or  Notice 
requirement  was  not  included  in  this 
rule.  The  BLM  will  perform  periodic 
inspections  of  mining  claims  in  order  to 
make  certain  that  work  is  being 
performed  on  mining  claims  for  which  , 
fees  are  waived. 

One  comment  asked  whether, 
pursuant  to  paragraph  (d),  a  claimant 
who  has  one  claim,  and  who  is  a 
member  of  a  corporation  that  has  nine 
claims,  other  members  of  which  have 
other  claims,  can  receive  the  small 
miner  waiver.  The  answer  depends 
upon  whether  the  claimant  is  a  "related 
party"  to  the  corporation  and  other 
members  of  the  corporation.  A  "related 
party"  is  defined  in  the  Act  as  one  who 
controls,  is  controlled  by,  or  is  under 
common  control  with,  another.  The  Act 
goes  on  to  provide  that  control  includes 
actual  control,  legal  control,  and  the 
power  to  exercise  control,  through  or  by 
common  directors,  officers, 
stockholders,  a  voting  trust,  or  a  holding 


company  or  investment  company,  or 
any  other  means.  Whether  a  claimant  is 
a  related  party  for  purposes  of 
qualifying  as  a  small  miner  will  be 
determined  on  a  case-by-case  basis. 
Because  this  question  has  been  raised  in 
a  pubUc  comment,  BLM  will  consider  a 
subsequent  proposed  rulemaking  to 
provide  interpretation  of  this  provision. 

One  comment  correctly  observed  that, 
under  paragraph  (d)(2),  a  claimant  could 
file  for  the  small  miner  waiver  before 
August  31,  and  then  relinquish  any 
excess  claims  so  as  to  have  10  or  fewer 
claims  by  August  31,  thereby  meeting 
that  requirement  for  the  waiver. 

One  comment  said  that  paragraph 
(d)(5)  should  require  notarization  of 
signatures  on  the  small  miner  waiver 
statement.  The  reason  given  was  that 
some  claimants  use  fictitious  names  to 
increase  acreage  in  association  placer 
claims.  Requiring  notarization  would 
cause  far  more  difficulty  for  all 
concerned,  with  Uttle  or  no  benefit. 
Meeting  the  notarization  requirement  is 
especially  inconvenient  for  multiple  co- 
owners.  In  the  event  a  claimant 
fraudulently  inserts  fictitious  names  as 
in  the  example  above,  the  claim  would 
be  open  to  attack  from  rival  claimants. 

Two  comments  requested  a 
clarification  of  paragraph  (e)(2).  The 
Soldiers'  and  Sailors'  ReUef  Act  allows 
mining  claims  held  by  persons  on  active 
military  duty,  or  within  6  months  of 
their  release  from  active  duty,  or  diu-ing  . 
or  within  6  months  after  their  release 
from  any  period  of  hospitalization  due 
to  military  injuries,  to  be  exempt  from 
the  assessment  work  requirement. 
Likewise,  such  claims  will  be  exempt 
from  the  maintenance  fee  requirement. 
The  official  notice  filed  by  a  person  that 
he  or  she  has  entered  active  duty  in  the 
military  service  should  also  include  the 
scheduled  date  of  discharge.  Military 
personnel  would  be  subject  to  all 
assessment  work  or  fee  requirements  6 
months  following  discharge,  unless 
proof  of  re-enlistment  is  submitted  that 
includes  a  new  discharge  date.  A  person 
who  has  been  on  active  duty  since 
before  August  30,  1994,  is  required  to 
file  notice  of  such  active  duty  status  in 
the  assessment  year  he  or  she  wishes  the 
exemption  to  begin.  Beginning 
September  1, 1994,  any  decision  voiding 
a  claim  to  which  this  exemption 
applies,  for  nonpayment  of  the 
maintenance  fee,  will  be  vacated.  This 
provision  has  been  added  to  paragraph 
(e)(2)  in  the  final  rule.  Filing  a  notice  of 
intention  to  hold  is  not  necessary, 
because  fee  payments  for  mill  and 
tunnel  sites,  for  instance,  would  merely 
be  exempted  in  this  case.  As  long  as  a 
qualified  claimant  follows  the 
requirements  of  this  paragraph,  the 


claim  cannot  be  considered  abandoned 
for  failure  to  pay  the  maintenance  fee. 
Section  (e)  has  also  been  amended  to 
make  it  clear  that,  for  a  claimant  to 
qualify  under  this  section,  he  or  she 
must  own  the  claim  without  any 
unqualified  co-owners,  and  cannot  be 
controlled  by  anyone  who  is  imqualified 
under  this  section.  Finally,  for  the 
purpose  of  clarity,  the  order  of 
paragraphs  (e)(1)  and  (e)(2)  in  the 
proposed  rule  has  been  reversed  in  the 
final  rule. 

One  comment  stated  that  paragraph  (f) 
should  be  removed  because  it  would 
allow  claimants  who  cannot  perform 
assessment  work  in  National  Parks,  for 
example,  also  to  avoid  paying  the 
maintenance  fee.  Because  the 
assessment  work  restriction  within 
National  Parks  does  not  automatically 
signify  that  a  claimant  has  been  denied 
all  access  to  his  or  her  mining  claim(s), 
BLM  has  accepted  this  comment  and 
paragraph  (f)  has  been  removed  in  the 
final  rule.  Claimants  who  hold  mining 
claims  within  National  Parks  and  who 
would  otherwise  file  a  notice  of 
intention  to  hold  must  pay  the 
maintenance  fee  to  hold  their  claims 
unless  they  are  denied  all  access  to  their 
mining  claims  by  the  National  Park 
Service  or  they  are  qualified  as  a  small 
miner.  Claimants  who  have  been  denied 
all  access  to  their  mining  claims  by  the 
National  Park  Service  or  other 
governmental  agencies  may  seek  reUef 
from  the  maintenance  fee  under 
§3833.1-fi(d). 

43  CFR  3833.1-8 

This  section  is  redesignated  in  this 
final  rule  as  section  3833.1-1.  The  old 
§  3833.1-1  is  being  removed 
administratively  as  a  part  of  this  rule,  as 
explained  above. 

Paragraph  (d)  has  been  amended  to 
show  that  the  Act  of  August  10,  1993, 
does  not  affect  the  assessment  v\  ork 
requirements  starting  September  1, 
1999.  and  that  the  first  FLPMA  filing 
not  affected  by  the  Act  is  the  one  due 
on  December  30,  2000. 

One  comment  asked  if  fees  or  charges 
should  be  returnable  if  the  claims  are 
still  shown  as  active  on  BLM  records 
but  have  been  voided  or  abandoned  by 
operation  of  law,  but  for  which  a 
decision  has  not  yet  been  issued.  The 
answer  is  yes.  if  for  some  reason 
payments  are  made  on  such  claims. 

Two  comments  asked  what  the  term 
"docketed"  in  paragraph  (a)  means.  This 
word  and  other  terms  of  art  have  been 
removed  and  replaced  with  other  terms 
to  clarify  the  point  at  which  service 
charges  cannot  be  returned. 

One  comment  asked  if  service  charges 
for  amended  locations  will  also  be 
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returnable  under  paragraph  (b).  The 
answer  is  yes. 

One  comment  di^greed  that 
paragraph  (b)  allows  service  charges  to 
be  returnable  in  such  a  case.  Service 
charges  must  be  returnable  in  this  case 
because  the  charges  were  paid  for  a 
service  that  will  not  be  performed.  For 
instance,  if  a  small  miner  submits  the 
service  charge  with  his  or  her  annual 
assessment  Hling  on  a  claim  that  is 
already  abandoned  and  void  by 
operation  of  law,  the  service  that  the 
charges  are  for  (to  process  the  aimual 
hling  submitted)  will  never  be  rendered. 

One  comment  asked  whether 
paragraph  (c)  should  refer  to  the  time  of 
"submission"  of  fees  rather  than  the 
time  "fees  were  paid."  The  term  "time 
of  submission"  is  more  precise  and  the 
fmal  rule  has  been  amended 
accordingly. 

One  comment  said  that  paragraph  (c) 
did  not  cover  all  instances  for  which 
fees  may  be  refunded.  This  paragraph 
has  been  amended  to  add  overpa\Tnents 
as  a  reason  for  refund. 

One  comment  asked  for  a  cleirification 
of  whether  paragraph  (d)  means  that 
BLM  will  only  refund  duplicate 
payments  when  requested  to.  The 
answer  is  yes,  but  the  final  rule 
regarding  this  process  has  been 
amended  to  give  the  claimant  a  choice 
between  a  refund  or  an  application  of 
the  excess  fees  to  a  future  year. 

One  comment  said  that  paragraph  (d) 
should  not  apply  to  maintenance  fees, 
but  instead  a  new  paragraph  should  be 
added  in  which  application  of  the 
duplicate  fees  to  a  future  year  would  be 
automatic  unless  a  refund  is  issued. 
This  paragraph  has  been  amended  to 
require  that  claimants  who  overpay 
their  fee  be  given  the  choice  either  to 
receive  a  refund  or  to  apply  the  fees  to 
a  subsequent  year.  Claimants  will  be 
noticed  in  every  case,  because  they 
have  a  right  to  direct  how  their 
overpayment  is  to  be  treated,  and  must 
know  bow  much  they  have  already 
contributed  to  the  next  year's  payment 
in  order  to  adjust  their  payment  for  the 
next  year. 

One  comment  suggested  that 
paragraph  (d)  should  be  reworded  for 
clarity.  This  has  been  done  in  the  final 
rule. 

43  CFR  3833.2-3 

Paragraph  (e)  has  been  amended  to 
provide  that  fee  payments  under  the  Act 
of  August  10. 1993,  need  only  be  made 
for  new  claims  located  on  or  before 
September  29.  1998.  The  time  period 
that  such  a  claim  will  be  held  in  good 
standing  by  such  a  payment  has  also 
bern  clarified. 


43  CFR  3833.2-6 

One  comment  stated  that  the  term 
"mineral  entry"  is  inconsistent  with 
terminology  in  43  CFR  3851.5(a)  and 
should  be  changed  to  reflect  this.  It  is 
inappropriate  to  make  this  change 
because  the  term  is  used  in  this  section 
as  it  is  in  43  CFR  subpart  38S1. 

One  comment  challenged  the 
statutory  authority  for  this  section.  The 
comment  stated  that  allowance  of 
mineral  entry  is  only  an  early  hurdle  in 
the  patent  process,  and  a  claim  at  that 
point  remains  unpatented  and  thus 
subject  to  the  fee.  The  comment  also 
stated  that  associated  regulations  that 
allow  assessment  work  to  be  excused  in 
such  a  case  are  similarly  erroneous. 
There  is  no  specific  statutory  authority 
for  this  section,  but  there  are  significant 
numbers  of  judicial  decisions 
supporting  it.  The  end  of  the  obligation 
to  file  proof  of  performance  of 
assessment  work  is  a  part  of  the 
recognition  of  mineral  entry,  which 
must  be  determined  on  a  case-by-case 
basis.  The  similar  treatment  of  the 
maintenance  fee  payment  is  also  a 
recognition  of  this  mineral  entry. 

Two  comments  asked  for  the 
definition  of  when  mineral  entry  begins. 
One  comment  urged  insertion  of  the 
definition  into  the  rule.  When  mineral 
entry  occurs  must  be  determined  on  a 
case-by-case  basis. 

One  comment  said  that  this  section 
should  be  reworded  because  a  notice  of 
intention  to  hold  can  no  longer  be  filed 
on  a  mining  claim.  This  section  has 
been  reworded  in  the  final  rule  to  reflect 
this. 

43  CFR  3833.3 

One  comment  stated  that  paragraph 
(c)  in  the  proposed  rule  is  misleading 
because  it  refers  to  transfer.^  of  interest 
"being  effective"  on  the  date  of 
recordation  with  BLM  and  also  refers  to 
"ELM  record  title  purposes,"  which  it 
said  implies  that  BLM  records  reflect 
the  true  state  of  legal  title  for  mining 
claims.  This  paragraph  has  been 
amended  in  the  final  rule  to  make  it 
clear  that  the  recordation  date  of  a 
transfer  of  interest  is  merely  the 
effective  date  for  BLM  record  purposes. 
The  paragraph  is  further  amended  by 
removing  the  phrase  "For  BLM  record 
title  purposes"  to  eliminate  this 
confusion. 

Three  comments  asked  for  a 
clarification  of  paragraph  (c).  The 
paragraph  means  to  say  that  a  transfer 
is  first  officially  shown  on  BLM  records 
as  of  the  date  of  recordation  with  BLM. 
The  actual  effective  date  of  the  transfer 
is  determined  by  State  law. 


43  CFR  3833.4 

Two  comments  stated  that  paragraph 
(a)(l)(i)  does  not  make  reference  to 
annual  filings  as  to  mill  sites.  This 
inadvertent  omission  has  been  corrected 
in  the  final  riile. 

One  comment  said  that  paragraph 
(a)(3),  which  deals  with  failure  to 
perform  assessment  work  on  or  before 
the  date  of  the  filing  of  a  waiver 
statement,  cannot  result  in  forfeiture  of 
the  claim  because  this  is  not  allowed 
under  the  Mining  Law.  The  comment 
further  stated  that  retroactive  forfeiture 
of  a  claim  for  failure  to  perform 
assessment  work  once  the  waiver  has 
already  been  granted  should  not  be 
allowed.  This  paragraph  is  only 
referring  to  situations  where  a  claimant 
would  file  a  false  statement  which  says 
that  assessment  work  had  been 
performed  when  it  had  not.  In  such  a 
case,  upon  investigation,  the  claims 
would  be  declared  void  for  failure  to 
pay  the  maintenance  fee,  given  that  an 
invalid  waiver  certification  was  filed. 

One  comment  said  that  the  current 
paragraph  (b)  had  been  incorrectly 
amended  in  previous  rules  so  that 
complete  cross  references  regarding  the 
curability  of  the  contents  of  a  notice  of 
intention  to  hold  were  omitted.  The 
paragraph  is  amended  by  adding  a  cross 
reference  to  §  3833.2-5. 

One  comment  said  that  paragraph  (b) 
did  not  adequately  explain  that  failure 
to  file  complete  information  under  the 
referenced  sections  is  not  automatically 
fatal,  but  is  curable  by  means  of 
submittal  of  the  information  in  response 
to  a  notice  from  the  authorized  officer 
asking  for  it.  The  paragraph  clearly  says 
that  this  failure  is  curable,  and  no 
amendment  is  considered  necessary. 

One  comment  said  that  paragraph  (c) 
did  not  reflect  the  case  law  regarding  on 
whom  BLM  must  serve  notice.  It  cited 
an  Interior  Board  of  Land  Appeals 
(IBLA)  decision  to  support  its  position. 
The  IBLA  decision  in  question  directed 
BLM  to  look  at  assessment  affidavits  in 
order  to  help  determine  the  last  address 
of  record  for  an  owner.  This  paragraph, 
however,  merely  deals  with  determining 
who  is  the  owner  of  a  claim,  not  where 
he  or  she  fives.  Therefore,  it  does  not 
run  afoul  of  the  cited  decision  of  IBLA. 

43  CFR  3833.5 

One  comment  requested  that  a  change 
be  made  to  paragraph  (d)  to  allow  for  an 
additional  method  of  service  within  this 
subpart.  This  change  cannot  be  made  in 
the  final  rule  because  it  was  not 
proposed  in  the  May  11. 1994,  Federal 
Register  publication.  Substantive 
changes  may  not  be  made  in  regulations, 
absent  emergency  circiunstances. 


v.'ithout  providing  opportunity  for 
public  comment  on  the  proposed 
changes.  5  U.S.C.  553.  The  BLM  will 
give  consideration  to  this  request  to 
determine  whether  additional  methods 
of  service  are  warranted  and  shcmld  be 
adopted  by  future  rulemaking. 

43  CFR  3851.4 

Two  comments  asked  whether  mill  or 
tunnel  sites  should  be  added  in  the  co- 
ownership  provisions  of  this  section. 
The  answer  is  yes.  and  sites  have  been 
added  to  this  section  in  this  final  rule 
to  clarify  the  rights  and  responsibilities 
of  co-owners  of  these  sites. 

One  comment  stated  that  paragraph 
(a)  should  clearly  state  that  the  year 
referred  to  means  assessment  year.  This 
amendment  has  been  made  in  the  final 
rule. 

One  comment  suggested  that  the 
phrase  "ownership  records"  in 
paragraph  (b)  should  be  changed  to 
"BLM  records"  to  underscore  that  BLM 
is  not  the  official  repository  of  mining 
claim  ownership  records.  The  BLM  does 
not  consider  itself  the  keep)er  of  the 
definitive  record  of  ownership,  and  this 
paragraph  in  the  proposed  rule  is  not 
intended  to  imply  that  it  is. 

One  comment  said  that  the  phrase 
"record  title"  in  paragraph  (c)  should  be 
changed  to  "BLM  records"  in  order  to 
avoid  suggesting  that  the  BLM 
ownership  records  are  the  official  legal 
title  records.  The  paragraph  has  been 
amended  to  remove  this  misleading 
impUcation. 

The  principal  authors  of  this  final  rule 
are  Fraiik  Bruno  and  Roger  Haskins  of 
the  Division  of  SoUd  Minerals,  assisted 
by  the  staff  of  the  Division  of  Legislation 
and  Ragulatorv'  Management.  BLM. 

It  has  been  determined  that  this  final 
rule  does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quaUty 
of  the  human  environment,  and  that  no 
detailed  statement  pursuant  to  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 
4332(2)(C))  is  required.  The  BLM  has 
determined  that  this  rule  is  categorically 
excluded  from  further  environmental 
review  piu^uant  to  516  E}epartmental 
Manual,  Chapter  2.  Appendix  1.  Item 
1.10,  and  that  the  rule  will  not 
significantly  affect  the  10  criteria  for 
exceptions  listed  in  516  DM  2. 
Appendix  2.  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  environmental  policies 
and  procedures  of  the  Department  of  the 
Interior,  "categorical  exclusions"  means 
a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  sudi  effect  in  procedures 


adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

The  Department  also  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  ef  seq.). 
The  fee  may  represent  an  economic 
consideration  for  a  small,  marginal 
operation  that  does  not  qualify  for  an 
exemption  under  the  rule.  However, 
most  small  operations  would  qualify.  A 
small  entity  that  holds  a  valuable 
mining  claim  will  not  be  deterred  by  the 
annual  fee,  and  many  of  them  will 
quaUfy  for  an  exemption.  Most  marginal 
claims  were  already  abandoned  in  1993 
upon  promulgation  of  the  regulations 
implementing  the  Act  of  October  5. 
1992. 

As  required  by  Executive  Order 
12630.  the  Department  of  the  Interior 
has  determined  that  the  rule  would  not 
cause  a  taking  of  private  property.  The 
requirement  that  a  modest  fee  be  paid  to 
hold  or  maintain  an  existing  unpatented 
mining  claim,  mill  or  tiumel  site 
constitutes  a  reasonable  regulatory 
burden,  and  it  will  have  no  effect  on  a 
claimant's  use  of  his  or  her  claim  or  site 
as  long  as  he  or  she  complies  with  the 
requirement 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  apphcable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

The  provisions  for  collection  of 
information  contained  at  43  CFR  Parts 
3730,  3820.  3830,  and  3850.  and  subpart 
3809  have  previously  been  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  clearance  numbers  1004- 
0104, 1004-0110.  and  1004-0114. 
Information  collections  for  Parts  3730. 
3820.  3830,  and  3850  were  consoUdated 
under  clearance  number  1004—0114  in 
the  July  15.  1993,  rule  (58  FR  38186).  As 
this  rule  removes  obsolete  or 
inoperative  sections  of  Title  43.  Code  of 
Federal  Regulations,  and  extends  the 
information  collection-related  effect  of 
the  previously  enacted  Act  of  October  5. 
1992.  and  implementing  regulations 
published  on  July  15. 1993.  this  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  ef  seq. 

ListofSubiects 

43  CFR  Part  3720 

Coal.  Mineral  royalties.  Mines.  Public 
lands — mineral  resources. 


43  CFH  Part  3730 

Administrative  practice  and 
procedure.  Mines,  PubUc  lands — 
mineral  resources.  Reporting  and 
recordkeeping  requirements,  Surety 
bonds. 

43  CFR  Pari  3800 

AdminidtrMive  practioe  aiul 
procedure.  Environmental  protection. 
Intergovernmental  relations.  Mines. 
Public  lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements,  Siirety  bonds.  Wilderness 
areas. 

43  CFR  Part  3810 

Mines,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3820 

Mines.  Monuments  and  memorials. 
National  forests.  National  parks.  Public 
lands — ^mineral  resources.  Reporting 
and  recordkeeping  requirements.  Surety 
bonds.  Wilderness  areas. 

43  CFR  3830 

Mineral  royalties.  Fees.  Mines,  Public 
lands — mineral  resources.  Reporting 
and  recordkeeping  requirements. 

43  CFR  3850 

Assessment  work.  Mines.  Public 
lands — mineral  resources.  Reporting 
and  recordkeeping  requirements. 

Dated:  August  15. 1994 
Bob  Armstrong, 
Assistant  Secretan'oftbe  Interior. 

Under  the  authority  of  the  Act  of 
August  11, 1993  (Pub.  L.  103-5o.  107 
Stat.  312);  sections  441  and  2478  of  the 
Revised  Statutes,  as  amended  (43  U.S.C. 
1457  and  1201);  section  2319  of  the 
Revised  Statutes,  as  amended  (30  U.S.C. 
22);  sections  310  and  703(a)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  as  amended  (43  U.S.C  1701 
and  1740);  and  the  Act  of  April  16. 1993 
(107  Stat.  60):  parts  3730.  3820.  3830. 
and  3850.  and  subpart  3809.  Groups 
3700  and  3800.  subchapters  A  and  C. 
chapter  II  of  title  43  of  the  Code  of    \ 
Federal  Regulations  are  amended  as 
follows: 

PART  3720-PUBUC  LAW  357;  ENTRY 
AND  LOCATION  OF  SOURCE 
MATERIALS  UPON  PUBUC  LANDS 
VALUABLE  FOR  COAL 

1.  Part  3720  is  removed  and  reserved. 
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PART  3730— PUBUC  LAW  359;  MINING 
IN  POWERSITE  WITHORAWALS: 
GENERAL 

2.  The  authority  citation  for  part  3730 
is  revised  to  read  as  follows: 

Authority:  69  Stat.  681.  30  U.S.C  621-625; 
43  U.S.C.  1701  et  seq.;  30  U.S.C.  28f-k,  107 
Stat.  405. 

Subpart  3730— Public  Law  359;  Mining 
in  Power  Site  Withdrawals:  General 

3.  Section  3730.0-1  is  revised  to  read 
as  follows: 

§3730.0-1    Purpose;  lands  open. 

(a)  The  purpose  of  the  Mining  Claims 
Rights  Restoration  Act  of  August  11, 
1955  (Act),  is  to  permit  the  mining, 
development,  and  utilization  of  the 
mineral  resoiirces  of  all  public  lands 
vdthdrawTi  or  reserved  for  power 
development  and  other  purposes,  except 
for  lands  that: 

(1)  Are  included  in  any  project 
operating  or  being  constructed  under  a 
license  or  permit  issued  under  the 
Federal  Power  Act  or  other  Act  of 
Congress,  or 

(2)  Are  under  examination  and  survey 
by  a  prospective  licensee  of  the  Federal 
Energy  Regulatory  Commission  under 
an  uncancelled  preliminary  permit  that 
has  not  been  renewed  more  than  once. 

(b)  Locations  made  under  the  Act  on 
lands  withdrawn  or  reserved  for  power 
development  within  the  revested 
Oregon  and  California  Railroad  and 
Reconveyed  Coos  Bay  Wagon  Road 
Grant  Lands  are  also  subject  to  the 
provisions  of  the  Act  of  April  8,  1948 
(62  Stat.  162).  See  subpart  3821  of  this 
title. 

4.  Section  3730.0-3  is  revised  to  read 
as  follows: 

§3730.0-3    Authority. 

The  authorities  for  the  regulations  in 
this  part  are  the  Act  of  August  11, 1955 
(30  U.S.C.  621-625);  §  314  of  the  Act  of 
October  21, 1976  (43  U.S.C.  1744);  30 
U.S.C.  28f-k,  107  Stat.  405. 

5.  Section  3730.0-9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  3730.0-9    Information  collection. 

(a)  The  collections  of  information 
contained  in  subpart  3730  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0110  and  subsequently  consolidated 
with  1004-0114.  The  information  will 
enable  the  authorized  officer  to 
determine  whether  a  mining  claimant  is 
qualified  to  bold  a  mining  claim  or  site 
for  the  exploration,  development,  and 
utilization  of  minerals  on  all  public 
lands  that  are  withdrawn  for  power 


development.  A  response  is  required  to 
obtain  a  benefit  in  accordance  with  the 
Act  of  August  11,  1955  (30  U.S.C.  621- 
625),  Section  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1744),  and  the  Act 
of  August  10,  1993  (Pub.  L.  103-66, 107 
Stat.  312). 


Subpart  3734— Location  and 
Assessment  Work 

6.  Section  3734.1  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  3734.1    Owner  of  claim  to  file  notice  of 
location  and  assessment  work. 

(a)  The  owner  of  any  unpatented 
mining  claim,  mill  site,  or  tunnel  site 
located  on  land  described  in  §  3730.0- 
1  (a)  and  (b),  shall  file  all  notices  or 
certificates  of  location,  amended  notices 
or  certificates,  and  transfers  of  interest, 
with  the  proper  State  Office  of  the 
Bureau  of  Land  Management  pursuant 
to  §§  3833.1,  3833.3,  3833.4,  and  3833.5 
of  this  title,  and  pay  the  applicable 
maintenance,  location,  and  service  fees 
required  by  subpart  3833  of  this  title. 
The  notice,  certificate,  transfer,  or 
amendment  thereto  shall  be  marked  by 
the  owner  to  indicate  that  it  is  l>eing 
filed  pursuant  to  the  Act  of  August  11, 
1955,  the  Act  of  April  8, 1948,  or  both, 
as  required  by  §  3833.5(c).  Failiu«  to  so 
mark  the  location  certificate  will  delay 
the  procedures  to  authorize  mining 
under  subpart  3736. 
***** 

(c)  The  owner  of  any  unpatented 
mining  claim,  mill  site,  or  tunnel  site 
located  on  land  described  in  §  3730.0- 
1  shall  perform  and  record  annual 
assessment  work  if  he  or  she  qualifies  as 
a  small  miner  under  §  3833.0-5(u)  of 
this  title  or  pay  an  annual  maintenance 
fee  of  $100  per  unpatented  mining 
claim,  mill  site,  or  tunnel  site  in  lieu  of 
the  annual  assessment  work  or  notice  of 
intention  to  hold,  pursuant  to  subpart 
3833  of  this  title. 

PART  3800— MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

7.  The  authority  citation  for  part  3800 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  447;  16  U.S.C.  347- 
354;  16  U.S.C.  460y  et  seq.;  16  U.S.C.  473, 
478-482;  16  U.S.C.  1901,  1907;  30  U.S.C.  22 
et  seq.;  30  U.S.C.  122, 161. 162;  30  U.S.C. 
242;  31  U.S.C.  9701;  43  U.S.C  2;  43  U.S.C 
154:  43  U.S.C.  299.  300;  43  U.S.C.  1201;  43 
U.S.C.  1474;  43  U.S.C  1701  et  seq.;  50  U.S.C 
Appendix  565;  62  Stat.  162;  100  Stat.  3457- 
3468;  107  Stat.  60;  and  30  U.S.C  28f-lc.  107 
Stat.  405. 


Subpart  3809 — Surface  Management 

8.  Section  3809.0-3  is  amended  by 
adding  new  paragraph  (e)  to  read  as 
follows: 

§3809.0-3    Authority.  ' 

***** 

(e)  The  Act  of  October  21, 1970  (16 
U.S.C.  460y  et  seq.),  as  amended  by 
Section  602  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (16  U.S.C. 
■  460y-8),  established  the  King  Range 
Conservation  Area  in  California.  The 
Secretary  is  required  under  these  Acts  to 
manage  activities  in  this  conservation 
area  under  the  General  Mining  Law  of 
1872  in  such  a  manner  as  to  protect  the 
scenic,  scientific,  and  environmental 
values  against  undue  impairment,  and 
ensure  against  pollution  of  streams  and 
waters. 

9.  Section  3809.0-5  is  amended  by 
adding  new  paragraph  (/)  to  read  as 
follows: 

§3809.0-5    Definitions. 

*         *         *         *         * 

(1)  King  Range  Conservation  Area 
.  means  the  area  designated  pursuant  to 
the  Act  of  October  21,  1970  (16  U.S.C. 
460y  et  seq.),  as  amended  by  Section 
602  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (16  U.S.C.     . 
460y-6). 

10.  Section  3809.1-4  is  amended  by 
adding  new  paragraph  (b)(6)  to  read  as 
follows:  ,  ." 

§  3809.1  -4    Plan  of  operations:  When 
required. 

***** 

(b)  *   *   * 

(6)  The  area  designated  as  the  King 
Range  Conservation  Area  pursuant  to  1 6 
U.S.C.  460y  et  seq.,  as  amended  by 
section  602  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 


PART  381&-LANDS  AND  MINERALS 
SUBJECT  TO  LOCATION 

10.  The  authority  citation  for  Part 
3810  is  added  to  read  as  follows: 

Authority:  30  U:S.C.  22  et  seq.;  43  U.S.C 
1201  and  1740. 

Subpart  381 1— Lands  Subject  to 
Location  and  Purchase 

11.  Section  3811.2-2  is  revised  to  read 
as  follows: 

§  381 1 .2-2    Lands  in  national  parks  and 
monuments. 

The  Mining  in  the  Parks  Act  (16 
U.S.C.  1901  et  seq.),  effectively 
withdrew  all  National  Parks  and 
Monuments  fi-om  location  and  entry 
imder  the  General  Mining  Law  of  1872. 


as  amended.  Since  September  28, 1976. 
all  National  Parks  and  Monuments  and 
other  units  of  the  National  Park  System 
have  been  closed  to  the  location  of 
mining  claims  and  sites  tmder  the 
General  Mining  Law  of  1872,  as 
amended.  Valid  existing  rights  are 
recogsizod,  but  access  and  permission 
to  operate  mining  claims  and  sites 
within  UBits  of  the  National  Park 
System  are  now  governed  by  36  CFR  - 
part -9. 

12,  Section  3811.2-3  is  revised  toread 
as  follows: 

§3811.2-^    Lands  In  Indian  reservations. 

All  lands  contained  vnthm  the 
boundaries  of  an  established  Indian 
Reservation  are  withdrawn  from  all 
location,  entrj*.  and  appropriation  under 
the  General  Mining  Law  of  1872,  as 
amended.  All  minerals  on  Indian 
Reservations  may  only  be  acquired  by 
lease  ptirsuant  to  the  Act  of  May  11, 
1938  (25  U.SXI  396a).  the  Act  of  March 
3, 1909  (25  U.S.C.  396),  or  the  Indian 
Mineral  Developraent  Act  of  1982  (25 
U.S.C  2101  et  seq.).  The  regulations 
governing  the  mineral  leasing  of  Indian 
lands  are  found  in  25  CFR  Chapter  I 
Subchapter  L 

§3811.2^    piemoved] 

13.  Section  3811.2-8  is  removed. 

PART  3820— AREAS  SUBJECT  TO 
SPECIAL  MINING  LAWS 

13.  The  authority  citation  for  part 
3820  is  revised  to  read  as  follows: 

AHthoritj:  30  U.S.C  22  et  seq.;  43  U.SX:. . 
1201  and  1740. 

Subpart  3821— O  and  C  Lands 

14.  Section  3821.0-3  is  revised  to  read 
as  follows: 

§3821.0-3    Authoftty. 

The  authorities  for  the  regulations  in 
this  subpart  are  the  Act  of  April  8, 1948 
(62  Stat.  16Z1;  Section  314  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1744);  and  the  Act  of 
August  10, 199^(30  U.S.C.  28f-k.  107 
Stat.  405). 

15.  Sectkm  3821.2  is.  revised  to  read 
as  follows:  '    - 

§3821.2    Requirements  for  filing  notices  of 
tocaOons  of  ctatms;  descriptions. 

The  owner  of  any  unpatented  mining 
claim,  mill  site,  or  timnel  site  located  on 
land  described  In  §  3821.1  shall  file  all 
notices  or  certificates  of  location, 
amended  notices  or  certificates,  and 
transfers  of  interest  in  the  proper  Slate 
Office  of  the  Bureau  of  Land 
Management  pursuant  to  §§3833.1. 
3833.3,  3833.4,  and  3833.5  of  this  title 


sui  shall  pay  the  applicable 
mainteaance^  location,  and  service  fees 
required  by  subpart  3833  of  this  title. 
The  Botioe  or  certifitcate  of  locaticm.  or 
amendment  thereto,  shall  be  marked  by 
the  owner  as  being  filed  under  the  Act 
of  April «,  1948,  and,  if  located  on 
powersite  lands,  also  the  Act  of  August 
11. 1955,^8  prescribed  by  §§  3734.1  and 
3833.5  of  this  title. 

16.  Section  3821.3  is  revised  to  read 
asibllotvs: 

§  3821 ,3  ^Requirement  for  filing  statements 
of  assessment  wortc. 

The  owner  of  an  unpatented  mining 
claim,  mill^e,  or  tunnel  site  located  on 
O  and  C  lauds  shall  perform  and  record 
proof  of  annual  assessment  work,  or  pay 
an  annual  maintenance  fee  of  $100  per 
unpatented  mining  claim,  mill  site,  or 
tunnel  site,  pursuant  to  subpart  3833  of 
this  title. 

Subpart  382&— [Removed  and 
Reserved] 

17.  Subpart  3826  is  removed  and 
reserved. 

Subpart  3827-r-{Reinoved  and 
ReservecQ 

18.  Subpart  3827  is  removed  and 
reserved. 

PART  3830-^OCATION  OF  MINING 
CLAIMS 

19.  The  authority  citation  for  part 
3830  is  revised  to  read  as  follows: 

Aiitlioritjr:^0  U.S.C.  22  and  28;  43  U.S.C 
1201;  31  U.S.C  9701;  16  U.S.C  1901.  1907; 
43  U.SXl  1740  and  1744;  30  U.S.C  242;  50 
U.S.C  Appendix  565;  107  Stat.  60;  107  Stat. 
405. 

Sut>part  3833 — Recordation  of  Mining 
Claims,  Mill  Sites,  and  Tunnel  Sites; 
Payment  of  Service  Ctiarges, 
Maintenance,  and  Location  Fees 

20.  Section  3833.0-1  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§3833.0-1    Purpose. 

•        •         •         *         * 

(c)  The  payment  in  the  same  office  of 
an  annual  maintenance  fee.  if  required, 
for  each  mining  claim,  mill  site,  or 
tunnel  site  held  by  the  claimant; 

»        •        »        •        • 

21.  Section  3833.0-3  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  revising  paragraphs  (e)  and(f).  and 
adding  new  paragraphs  (g)  and  (h)  to 
read  as  follows: 

§38334^    Aulliortty. 

(a)  Sections  3141a)  and  (b)  of  the 
Federal  Land  Policy  and  Management 


Act  <43  U.S.C  17444,  as  asnendedby  the 
Act  of  .August  10. 1993  (30  U^.C  ZBS- 

k.  107  Stat.  405).  require  the  reoondatMn 
of  tmpatented  mixing  ciaints.  mill  sHes. 
and  tonnel  sites,  and  the  fiiiag  of 
iniormstion  concerning  annual 
assessment  wosk  po^armed  on 
unpatented  minijig  daims  io  the  pr^er 
RI  .M  office  Hathin  specified  time 
periods.  •  •  • 
•        •        •        •        • 

(e)  Sections  10101-10106  of  the  Act  of 
August  10. 1993  (Pub.  L.  103-66. 107 
.Stat.  405).  require  an  annual 
maintenance  fee  of  $100  to  be  paid  to 
the  proper  State  Office  of  the  Bureau  of 
Land  Management  for  eacii  non- waived 
mining  claim,  mill  site,  or  timnel  site. 
With  certain  exceptions  provided  in 

§  3833.1-6,  this  lee  is  in  lieu  of  the 
requirement  to  perfonn  and  record 
armual  assessment  work  under  30 
use.  28-28e  and  section  314(a)  of 
FLPMA.  Failure  to  pay  the  fee  unthin 
the  time  limits  prescribed  by  the  Act  of 
August  10. 1993.  constitutes  a  statutory 
abandonment  and  forfeiture  of  the  non- 
waived  mining  claim,  mill  site,  or 
tunnel  site.  Provisions  relating  to 
maintenance  fees  and  waivers  are 
contained  in  §§  3833.0-3(f).  3833.1-5. 
3633.1-6.  and  3833.1-7. 

(f)  Section  2511(e)(2)  of  the  Energy 
Policy  Act  of  1992  (30  U.S.C  242) 
requires  oil  shale  claim  holders  to  pay 
an  annual  fee  of  $550  per  oil  shale 
claim,  notwithstanding  any  other 
provision  of  law.  The  Act  of  August  10. 
1993.  specifically  states  that  the 
maintenance  fee  provision  shall  not 
apply  to  any  oil  shale  claims  for  which 
a  fee  is  required  to  be  paid  under 
Section  2511(e)(2)  of  the  Energy  Pohcy 
Act  of  1992.  The  $550  fee  requirement 
for  oil  shale  claims  remains  in  effect. 
The  $550  fee  is  first  payable  on  or  before 
December  31. 1993,  end  on  or  before 
each  December  31st  thereafter. 

(g)  The  Stockraising  Homestead  Act  of 
December  29.  1916  (SRHA)  (43  U.S.C: 
299).  as  amended  by  the  Act  of  April  16. 
1993  (107  StaL  60).  provides  that  no 
person  other  than  the  surface  ou-ner 
may  locate  a  mining  clatm  on  SRHA 
lands  after  October  13.  1993.  until  a 
notice  of  intent  to  locate  has  been  filed 
with  the  proper  SUA  State  Office  and 
the  surface  OM-ner  is  notified  of  the 
filing. 

(l)(i)  When  a  notice  of  intent  to  locate 
a  mining  claim  has  t>ecn  properly  filad 
by  a  mining  claimant,  no  othat  peraoa 
may,  until  90  days  after  the  date  the 
notice  of  intent  is  filed: 

(A)  File  such  a  notice  with  respect  to 
any  portions  of  the  lands  cot«Med  hy  the 
first  notice: 


IMI 
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(B)  Explore  for  minerals  or  locate  a 
mining  claim  on  any  portion  of  such 
lands;  or 

(C)  File  an  application  to  acquire  any 
interest  in  any  portion  of  such  lands 
pursuant  to  Section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1719). 

(ii)  The  90-day  exclusive  right  may  be 
extended  by  filing  a  Plan  of  Operations 
pursuant  to  subpart  3809  of  this  title. 
The  extension  runs  until  the  BLM  has 
approved  or  denied  the  Plan  of 
Operations. 

(2)  The  mining  claimant  may  not 
locate  mining  claims  on  the  lands 
encompassed  by  a  notice  under  the  Act 
of  April  16, 1993,  until  at  least  30  days 
after  he  or  she  has  properly  notified  the 
surface  owner  by  registered  or  certified 
mall,  return  receipt  requested. 

(3)  The  Act  of  April  16, 1993,  contains 
numerous  other  requirements 
prerequisite  to  a  claimant  engaging  in 
mineral  exploration  and  development 
activities  on  SRHA  lands.  These 
requirements  are  administered  pursuant 
to  subpart  3814  of  this  title. 

(h)  The  Soldiers'  and  Sailors'  Relief 
Act  of  1940  (50  U.S.C.  appendix  565) 
excuses  performance  of  assessment 
work  by  military  personnel  while  they 
are  on  active  duty,  or  within  6  months 
of  their  release  from  active  duty,  or 
during  or  within  6  months  after  their 
release  from  any  period  of 
hospitalization  due  to  military  injuries. 
The  procedures  for  obtaining  a  waiver 
from  the  performance  of  assessment 
work  may  be  found  in  subpart  3851  of 
this  title. 

22.  Section  3833.0-5  is  amended  by 
revising  paragraphs  (e),  (g),  (m),  and  (o), 
removing  paragraphs  (t)  and  (v), 
redesignating  existing  paragraphs  (u) 
and  (w)  as  paragraphs  (t)  and  (u).  and 
adding  paragraphs  (v),  (w),  (x),  (y).  (z), 
(aa),  and  (bb)  (o  read  as  follows: 

§3833.0-6    Definitions. 

***** 

(e)  Owner  or  claimant  means  the 
person  who  is,  under  State  or  Federal 
law,  the  holder  of  the  right  to  sell  or 
transfer  all  or  any  part  of  an  unpatented 
mining  claim,  mill  site,  or  tunnel  site. 
The  name  of  the  owner  and  his  or  her 
current  address  shall  be  identified  on  all 
instruments  required  to  be  recorded  or 
filed  by  the  regulations  in  this  subpart. 
•        *        *        •        • 

(g)  Proper  BLM  office  means  the 
Bureau  of  Land  Management  State 
Office  listed  in  §  1821.2-l(d)  of  this  title 
having  jurisdiction  over  the  land  in 
which  the  claims  or  sites  are  located.  In 
Alaska,  the  Northern  District  Office's 
Records  and  Public  Information  Unit, 


located  in  Fairbanks,  may  also  receive 

and  record  dociunents,  filings,  and  fees 

for  all  mining  claims,  mill  sites,  and 

tunnel  sites  located  in  the  Stale  of 

Alaska. 

•        *        *        «        « 

(m)  File  or  filed  means  being  received 
and  date  stamped  by  the  proper  BLM 
office.  For  purposes  of  complying  with 
§§  3833.1-2,  3833.1-3,  3833.1-5, 
3833.1-6.  3833.1-7,  or  3833.2,  a  filing 
or  fee  required  by  any  of  these  sections 
is  timely  if  received  within  the  time 
period  prescribed  by  law,  or,  if  mailed 
to  the  proper  BLM  office,  is  contained 
within  an  envelope  clearly  postmarked 
by  a  bona  fide  mail  delivery  service 
within  the  period  prescribed  by  law  and 
received  by  the  proper  BLM  State  Office 
by  15  calendar  days  subsequent  to  such 
period,  except  as  provided  in  §  1821.2- 
2(e)  of  this  title  if  the  last  day  falls  on 
a  day  the  office  is  closed. 
***** 

(0)  Filing  period  means  the  time 
period  during  which  documents  and 
fees  are  required  to  be  provided  to  the 
proper  BLM  office.  Except  for  filings 
and  recordings  required  of  a  small 
miner  qualifying  for  a  waiver  under 

§  3833.1-7  of  this  title,  filings  under 
FLPM.\  that  would  have  been  due  on 
December  30,  1994,  and  each  December 
30  through  and  including  December  30, 
1999,  are  waived  effective  January  1, 
1994,  and  so  long  thereafter  as  the  Act 
of  August  10, 1993,  is  in  effect. 
***** 

(v)  Maintenance  fee  means  t.he  annual 
SlOO  payment  required  by  the  Act  of 
August  10, 1993  (Pub.L.  103-66, 107 
Stat.  312),  to  bold  and  maintain  a 
mining  claim,  mill  site,  or  tunnel  site. 
The  requirement  to  pay  a  maintenance 
fee  does  not  apply  to  any  claim  located 
after  September  29.  1998. 

(w)  Location  fee  means  the  one  time 
$25  payment  required  by  the  Act  of 
August  10, 1993,  for  all  new  mining 
claims  and  mill  and  tunnel  sites  located 
upon  the  public  lands  on  or  after  August 
11,  1993.  and  before  September  30, 
1998.  The  location  fee  shall  be  paid  at 
the  time  the  mining  claim  or  site  is 
recorded  with  the  proper  BLM  office. 
.  (x)  Related  party  means: 

(1)  The  spouse  and  dependent 
children  of  the  claimant  as  defined  in 
section  152  of  the  Internal  Revenue 
Code  of  1986.  or 

(2)  A  person  who  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  claimant. 

(y)  Control  means,  as  defined  in  the 
Act  of  August  10,  1993,  actual  control, 
legal  control,  and  the  pc^er  to  exercise 
control,  through  or  by  common 
directors,  officers,  stockholders,  a  voting 


trust,  or  a  holding  company  or 
investment  company,  or  any  other 
means. 

(z)  Forfeiture  means  the  consequences 
of  an  act  or  failure  to  act  that  results  in 
an  unpatented  mining  claim,  mill,  or 
tunnel  site  being  deemed  to  be  by 
operation  of  law  abandoned  or  null  and 
void.  The  term  has  the  same  meaning 
whether  it  is  used  in  the  noun  form  or 
in  the  verb  form  "forfeit"  or  "forfeited." 

(aa)  Returnable  means  that  a  check  or 
negotiable  instrument,  including  a  valid 
credit  card  order,  is  received  by  the 
authorized  officer  but  not  yet  processed 
through  the  accounting  system  of  the 
Bureau  of  Land  Management,  and  can 
be  returned  to  the  originator  without 
processing  of  a  refund  check  througlv 
the  United  States  Treasury  pursuant  to 
§3833.1-1. 

(bb)  Refundable  means  that  a  check  or 
negotiable  instrument,  including  a  valid 
credit  card  order,  has  been  processed 
through  the  accounting  system  of  the 
Bureau  of  Land  Management,  and 
cannot  be  returned  to  the  originator 
without  the  processing  of  a  refund 
check  through  the  United  States 
Treasury  or  the  crediting  to  a  credit  card 
account  pursuant  to  §  3833.1-1. 

23.  Section  3833.0-9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§3833.0-4    Information  collection. 

(a)  The  collections  of  information 
contained  in  subpart  3833  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0114.  The  information  will  be  used  to 
enable  BLM  to  record  mining  claims, 
mill  sites,  and  tunnel  sites;  to  maintain 
ownership  records  to  those  claims  and 
sites;  to  determine  the  geographic 
location  of  the  claims  and  sites  recorded 
for  proper  land  management  purposes; 
and  to  determine  which  claims  and  sites 
their  owner(s)  wish  to  continue  to  hold 
under  applicable  Federal  statute.  A 
response  is  required  to  obtain  a  benefit 
in  accordance  with  Section  314  of 
FLPMA,  as  amended,  the  Act  of  April 
16,  1993  (Public  Law  103-23,  107  Stat. 
60),  and  the  Act  of  August  10.  1993 
(Public  Law  103-€6,  30  U.S.C.  28f-k, 
107  Stat.  405). 
•      .  *         *         *         * 

24.  Section  3833.1-1  is  revised  to  read 
as  follows: 

§3833.1-1    Refundabiiity  of  service 
charges,  location  fees,  rental  and 
maintenance  fees. 

(a)  Service  charges  submitted  for  new 
recordings  under  §  3833.1-2  are  not 
returnable  or  refundable  after  the 
document  has  received  the  processing 
for  which  the  ser\'ice  charges  were  pait) 


(b)  Service  charges  submitted  with 
documents  to  be  filed  pursuant  to 

§§  3833.2  and  3833.3  are  returnable  or 
refundable  if,  at  the  time  of  submission, 
the  affected  mining  claim  or  site  is 
determined  to  be  null  and  void  or 
abandoned  by  operation  of  law. 

(c)  Maintenance  and  location  fees  are 
not  returnable  or  refundable  unless  the 
mining  claim  or  site  has  been     . 
determined,  as  of  the  date  the  fees  were 
submitted,  to  be  null  and  void, 
abandoned  by  operation  of  law.  or 
otherwise  forfeited. 

td)  Maintenance  fees,  location  fees,  or 
service  charges  made  in  duplicate  for   . 
the  same  claim  or  site  or  otherwise 
overpaid  are  returnable  or  refundable. 
The  mone%ivill  be  returned  or  refunded 
to  the  party  who  submitted  it.  The 
authorized  officer  may  apply  the  fee  to 
a  future  year  if  so  instructed  by  the 
payor. 

(e)  Voluntary  actions  such  as 
relinquishment  of  claims  or  sites,  or 
payment  of  maintenance  fees  by  a 
qualified  small  miner,  shall  not  be  a 
qualifying  reason  for  obtaining  a  refund 
of  such  fees  previously  paid. 

25.  Section  3833.1-2  is  amended  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  3833.1-2    Recordation  of  mining  claims, 
mill  sites,  and  tunnel  sites  located  after 
October  21, 1976. 

***** 

(c)(1)  Begirming  on  October  13,  1993, 
mining  claims  cannot  be  located  on 
lands  patented  under  the  Stockraising 
Homestead  Act  of  1916,  as  amended  by 
the  Act  of  April  16, 1993  (107  Stat  60); 
until  the  claimant  has  first  filed  a  notice 
of  intent  to  locate  with  the  proper  BLM 
State  Office  and  has  served  a  copy  of  the 
notice  upon  the  surface  owner(s)  of 
record,  by  registered  or  certified  mail, 
return  receipt  requested.  Such  notice 
shall  be  in  the  form  and  contain  the 
information  required  in  paragraph  (d)  of 
this  section. 

(2)  The  clcumant  shall  wait  30  days 
after  such  service  before  entering  the 
lands  to  locate  any  mining  claims  on  the 
Stockraising  Homestead  Act  lands. 

(3)  The  authorized  officer  will  not 
record  any  mining  claim  located  on 
lands  patented  under  the  Stockraising 
Homestead  Act,  as  amended,  unless  the 
claimant  has  complied  with  the 
requirements  of  this  section,  and  all 
certificates  or  notices  of  location  will  be 
returned  to  the  claimant  without  further 
action. 

(4)  The  surface  owner  of  land 
patented  under  the  Stockraising 
Homestead  Act,  as  amended,  is  exempt 
from  the  requirements  of  this  section. 


(5)  All  mining  claims  located  on 
Stockraising  Homestead  lands  are 
subject  to  the  requirements  of  the  Act  of 
April  16.  1993.  These  additional 
requirements  are  found  in  subpart  3814 
of  this  title. 

(d)  A  separate  notice  of  intent  shall  be 
filed  and  recorded  in  the  appropriate 
BLM  State  Office  for  each  separate 
surface  owTiership  in  an  individual 
State. 

(1)  Each  notice  of  intent  submitted 
shall  be  accompanied  by  evidence  of 
title  of  the  surface  owner(s).  Evidence  of 
title  shall  be  either  a  certificate  of  title 
or  abstract  of  title  certified  by  a  person, 
association,  or  corporation  authorized 
by  State  law  to  execute  such  a  certificate 
within  that  State,  and  acceptable  to  the 
Bureau  of  Land  Management. 

(2)  The  notice  of  intent  shall  contain: 
(i)  The  names(s),  mailing  address(es), 

and  telephone  number(s)  of  the 
person(s)  filing  the  notice; 

(ii)  The  names(s),  mailing  address{es), 
and  telephone  number(s)  of  the  surface 
owTier(s); 

(iii)  The  legal  description  of  the  lands 
to  which  the  notice  applies,  to  the 
nearest  5-acre  subdivision  or  lot; 

(iv)  The  total  number  of  acres  under 
the  specific  notice  of  intent  filed  to  the 
nearest  whole  acre; 

(v)  A  brief  description  of  the  proposed 
mineral  activities; 

(vi)  A  map  and  legal  description  of 
the  lands  to  be  subject  to  mineral 
exploration,  including  access  route(s); 

(vii)  The  name,  mailing  address,  and 
telephone  number  of  the  person 
managing  such  activities;  and 

(viii)  A  statement  of  the  dates  on 
which  such  activities  will  take  place. 

(3)  The  legal  description  shall  be 
based  on  the  public  land  survey  or  on 
such  other  description  as  is  sufficient  to 
permit  the  authorized  officer  accurately 
to  record  the  notice  on  the  BLM  land 
status  records  (i.e.,  to  the  nearest  5-acre 
subdivision  or  lot). 

(4)  Upon  acceptance  of  a  notice  of 
intent  by  the  authorized  officer,  the 
notice  of  intent  will  be  entered  upon  the 
official  land  status  records  of  the  Bureau 
of  Land  Management. 

(5)  The  total  acreage  covered  at  any 
time  by  notices  of  intent  filed  by  any 
person  and  by  affiliates  of  such  person 
may  not  exceed  6.400  acres  of  such 
lands  in  any  one  State  and  1,280  acres 
of  such  lands  nationwide  for  a  single 
surface  owner. 

(6)  If  the  surface  owner(s)  sells  all  or 
part  of  the  surface  during  the  authorized 
exploration  period,  the  person  who  filed 
the  notice  of  intent  is  not  required  to 
notify  the  new  surface  owner(s)  prior  to 
entry  during  the  authorized  exploration 
period. 


26.  Section  3833.1-3  is  revised  to  read 
as  follows: 

§  3833.1  -3    Service  charges,  rental  fees, 
maintenance  fees,  and  location  fees;  form 
of  remittance  and  acceptance. 

(a)  Payment  and  acceptance  policy. 
All  service  charges,  maintenance  fees, 
and  location  fees  shall  be  payable  by 
United  States  currency,  postal  money 
order,  or  negotiable  instrument  payable 
in  United  States  currency,  and  shall  be 
made  payable  to  the  Department  of  the 
Interior — Bureau  of  Land  Management, 
or  by  a  valid  credit  card  acceptable  to 
the  Bureau  of  Land  Management.  A 
check  or  negotiable  instrument, 
including  credit  cards  submitted  for 
payment  of  charges  and/or  fees,  for 
which  payment  is  not  honored  by  the 
issuing  authority,  and  such  refusal  is 
not  an  error  of  the  issuing  authority, 
will  be  deemed  to  be  a  nonpayment  of 
the  charges  or  fees  for  which  the  check 
or  negotiable  instrument,  including  a 
credit  card  order,  was  tendered.  See 
§  3833.1-4  (f)  and  (g)  for  payments  made 
by  credit  cards  or  from  Declining 
Deposit  Accounts. 

(o)  Recordation  of  new  mining  claims, 
mill  sites,  or  tunnel  sites  with  the 
Bureau  of  Land  Management.  (1)  New 
location  notices  or  certificates  submitted 
for  recording  pursuant  to  §  3833.1-2 
that  are  not  accompanied  by  full 
payment  of  the  maintenance  and 
location  fees  required  by  §  3833.1-4  or 
3833.1-5  will  not  be  accepted,  and  the 
submittal  will  be  returned  without 
further  action  by  the  authorized  officer. 
The  claimant  may  resubmit  the  filings 
with  the  proper  payment  of  service 
charges  and  fees  within  the  same  90-day 
filing  period  referred  to  in  §  3833.1-2(a). 

(2)  Failure  to  provide  full  payment  of 
service  charges  set  forth  in  §  3833.1-4 
will  be  curable  for  new  location  notices 
or  certificates  submitted  for  recording 
pursuant  to  §  3833.1-2  when  the  proper 
maintenance  and  location  fees  have 
been  submitted.  Such  documents  will 
be  noted  as  being  recorded  on  the  date 
received  provided  that  the  claimant 
submits  the  proper  service  charge  either 
within  30  days  of  receipt  of  a  deficiency 
notice  sent  by  the  authorized  officer,  or 
on  or  before  the  90th  day  of  the  filing 
period  referred  to  in  3833.1-2(a), 
whichever  date  is  later. 

(3)  If  the  proper  service  charges  have 
not  been  tendered  pursuant  to 
paragraph  (b)(2),  and  if  the  claimant  has 
not  prouded  written  instructions 
regarding  the  application  of  the  funds 
received  with  the  original  filing,  the 
authorized  officer  will  apply  such  funds 
and  serialize  the  claims  in  the  order 
received.  All  notices  or  certificates  for 
which  there  are  insufficient  funds  to 
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cover  all  service  chaigas  and 
maintenance  and  location  fees  will  be 
returned  to  the  claimant. 

(e)  Muting  claims,  mili  sites,  and 
tunnel  sites  recarded  and  secialized  by 
the  Bureau  of  Land  Management  (1) 
Failuie  to  provide  full  payment  of 
service  charges  set  forth  in  §  3833>1— 4 
will  b»  curable  for  documents  and 
filings  made  pursuant  to  §§3833.2  and 
3833.3  and  amended  locations  filed 
under  §  3833.1.  Such  documents  and 
filings  will  be  noted  as  being  recorded 
on  the  date  initiaily  received,  provided 
that  the  claimant  submits  the  proper 
service  charge  within  34)  days  of  receipt 
of  a  deficiency  notice  &om  the 
authorized  officer.  Failure  to  submit  the 
proper  service  charge  as  required  by  this 
paragraph  will  caoise  filings  made 
pursuant  to  §§  3833.2  and  3833.3  and 
amended  locations  filed  under  §  3833.1 
to  be  rejected  and  returned  to  the 
claimant/owner.  If  a  payment  is 
received  that  partially  covers  the  claims 
submitted,  the  payment  shall  be  applied 
to  mining  claims  and  sites  in  ascending 
numerical  order  of  serialization. 

(2)  If  a  claimant  fails  to  submit  the 
proper  maintenance  fees  on  or  before 
each  August  31,  the  authorized  officer 
will  apply  the  fees  received  to  existing 
recorded  and  serialized  mining  claims 
and  sites  in  ascending  numerical  order 
of  serialization,  unless  otherwise 
directed  by  the  claimant  The 
authorized  officer  will  note  the  deficient 
fees  as  being  paid  on  the  original  date 
received,  provided  that  the  claimant 
submits  the  proper  fees  within  3Q  days 
of  receipt  of  a  deficiency  notice  from  the 
authorized  officer,  if  that  much  time 
remains  before  August  31.  If  there  are 
less  than  30  days  before  August  31,  the 
correct  fees  shall  be  filed  (see  §  3833.0- 
5(m))  by  such  claimant  on  or  before  the 
August  31  deadline.  Failure  to  submit 
the  proper  fees  will  cause  the  forfeiture 
of  remaining  claims  or  sites  by  the 
claimant/ovimer.  . 

27.  Section  3833.1-4  is  amended  by 
revising  the  section  reading; 
redesignating  existing  paragraphs  (b) 
through  (fl  as  (c)  through  (g), 
respectively:  revising  redesignated 
paragraphs  (f)  and  (g):  and  adding  a  new 
paragraph  (b),  to  read  as  follows: 


§3833.1- 
(ees. 


Service  charges  and  location 


(b)  Each  notice  or  certificate  of 
location  of  a  mining  claim,  mill  site,  or 
tunnel  site  that  is  located  on  or  after 
August  11,  1993,  and  before  September 
30,  1998,  shall,  when  filed  with  BLM.  be 
accompanied  by  a  one  time 
nonrefundable  location  fee  of  $25. 


(f)  The  cleimanty owner  may  authorize 
the  BLM  to  charge  payment  of  service 
charges,  maintenanca  fees,  and  location 
fees  to  his  or  her  credit  card  under 

§  3833.1-3(a)  by  transmitting  a  facsimile 
authorization  bearing  the  signature  af 
the  claimant/owner  tathe  authorized 
officer,  or  the  authorized  officer  may 
accept  such  authorization  by  telephone 
if  the  identity  of  the  claimant/ owner  is 
established  to  the  satisfaction  of  the 
authorized  officer. 

(g)  The  claimant/ owner  may  also 
maintain  a  declining  deposit  account 
with  the  State  Office  of  the  BLM  where 
the  mining  claims  and  sites  are  recorded 
for  the  payment  of  service  charges, 
maintenance  fees,  and  location  fees.  The 
authorized  officer  may  deduct  the 
necessary  service  charges  and  fees  from 
or  add  overpayments  to  such  account 
only  at  the  direction  of  the  claimant/ 
owner. 

28.  Section  3833.1-5  is  revised  to  read 
as  follows: 

§  3833. 1  -5    Maintenance  fees. 

Except  as  provided  in  §§  3833.0-3(1), 
3833.1-6,  and  3833.1-1  (d)  and  (e),  each 
claimant  shall  pay  a  nonrefundable 
maintenance  fee  of  $100  for  each  mining 
claim,  mill  site,  or  tunnel  site  to  the 
proper  BLM  office  for  each  specified 
assessment  year  for  which  the  claimant 
desires  to  hold  the  mining  claim,  mill 
site,  or  tunnel  site.  The  assessment  years 
covered  by  the  Act  of  August  10,  1993, 
begin  at  12  o'clock  noon  on  September 
1. 1994,  and  end  at  12  o'clock  noon  on 
September  1,  1999. 

(a)(1)  The  initial  $100  nonrefimdable 
maintenance  fee  for  the  assessment  year 
in  which  the  mining  claim  or  site  is 
located  shall  be  paid  for  each  mining 
claim,  mill  site,  or  tuimel  site  at  the 
time  of  its  filing  with  BLM  pursuant  to 
section  314(b)  of  FLPMA  and  §  3833.1- 
2.  If  such  claims  or  sites  are  located 
prior  to  an  August  31,  and  the  notice  of 
location  is  properly  filed  within  the 
FLPMA  time  frame  but  after  August  Jl, 
then  the  $100  fee  that  was  due  on 
August  31  for  the  succeeding 
assessment  year  shall  be  paid  at  the  time 
of  filing  the  location  notice  along  with 
the  initial  $100  fee. 

(2)  The  initial  maintenance  fee 
described  in  paragraph  (1)  is  not  subject 
to  the  waiver  provisions  contained  in 
§§  3833.1-6  and  3833.1-7. 

(b)  Under  the  Act  of  August  10,  1993, 
a  nonrefundable  maintenance  fee  of 
$100.00  for  each  mining  claim,  mill  site, 
or  tunnel  site  shall  be  paid  annually  on 
or  before  August  31  for  the  subsequent 
assessment  year  begiiming  at  12  o'clock 
noon  on  September  1  of  that  year.  The 
first  payment  will  be  due  on  or  before 
August  31, 1994,  with  payments  due  for 


each  August  31  throu^  August  31. 
1998.  At  the  time  of  payment,  the 
claimant/owner  shall  submit  a  list  of 
claim  names  and  BLM  serial  numbers 
assigned  to  each  mining  claim  or  site  for 
which  the  maintenance  fiee  is  being 
paid. 

(c)  There  will  be  no  proration  of  rental 
or  maintenance  fees  for  partial  years  of 
holding  of  mining  claims,  mill  sites,  or 
tunnel  sites. 

(d)  A  small  miner  may,  under  the 
waiver  provisions  of  §§  3833.1-6  and 
3833.1-7,  perform  assessment  work  and 
file  the  affidavit  of  labor  pursuant  to 

§  3833.2  in  lieu  of  paying  the  rental  or 
maintenance  fee. 

(e)  The  owner  of  an  oil  shale  placer 
claim  shall  pay  the  required  $550 
annual  rental  fee  to  the  proper  BLM 
State  Office  on  or  before  each  December 
31. 

(0  The  payment  of  the  required 
maintenance  fiee  for  a  mining  claim,  mill 
site,  or  tunnel  site  satisfies  the 
requirement  to  file  an  affidavit  of 
assessment  work  or  a  notice  of  intention 
to  hold  pursuant  to  §  3833.2. 

(g)  If  a  waived  mining  claim  or  site  is 
transferred  in  total  or  in  part  to  a  party 
not  qualified  for  a  waiver,  the  waiver  is 
forfeited  for  the  mining  claim,  or  site  or 
portion  of  interest  therein  transferred  to 
the  unqualified  party.  The  maintenance 
fee  for  the  previously  waived  claim  or 
site  will  be  paid  for  the  assessment  year 
in  which  the  transfer  was  effective 
under  State  law  pursuant  to  §  3833.3. 
The  applicable  deadline  is  the  August 
31  on  or  immediately  after  which  the 
transfer  is  effective  under  State  law. 

(h)  The  Secretary  will  adjust  the 
location  and  maintenance  fees  every  5 
years,  based  upon  the  Consumer  Price 
liidex  (CPI)  as  published  by  the  Bureau 
of  Labor  Statistics,  Department  of  Labor. 
The  Secretary  may  adjust  the  location 
and  maintenance  fees  sooner,  if  he 
deems  it  reasonable,  based  upon 
changes  in  the  CPI. 

(1)  Public  notice  of  any  adjustment  of 
maintenance  or  location  fees  will  be 
provided  by  July  1  of  the  assessment 
year  prior  to  the  assessment  year  to 
which  the  adjustment  becomes  effecti^•e. 

(2)  Any  such  adjustment  of 
maintenance  or  location  fees  to  reflect 
changes  in  the  CPI  will  be  payable  no 
later  than  the  second  August  31 
following  the  July  1  by  which  the  notice 
of  the  adjustment  was  given. 

29.  Section  3833.1-6  is  revised  to  read 
as  follows: 


§  3833. 1  -6    Maintenance  fee  waiver 
qualifications  under  ttie  Act  of  August  10, 
1993,  and  other  exceptions— applicat>ie 
from  12  o'clock  noon  on  September  1, 1993, 
until  12  o'clock  noon  Septemt>er  1, 1999. 

A  small  miner  may,  under  certain 
conditions  described  in  this  section  and 
in  §  3833.1-7,  perform  the  assessment 
work  required  under  30  U.S.C.  28-28e 
and  record  it  pursuant  to  Section  314(a) 
of  FLPMA  and  §  3833.2  in  lieu  of  paying 
the  maintenance  fee.  Assessment  work 
shall  conform  to  the  requirements 
contained  in  subpart  3851  of  this  title. 

(a)  In  order  to  qualify  for  a  waiver  of 
the  maintenance  fee  requirements,  a 
small  miner  shall  meet  all  of  the 
following  conditions: 

(1)  The  claimant  and  all  related 
parties  shall  bold  no  more  than  10 
mining  claims,  mill  sites,  and  tutmel 
sites,  or  any  combination  thereof,  on 
Federal  lands  in  the  United  States  on 
the  date  the  payment  is  due,  which  is 
each  August  31.  For  purposes  of 
determining  the  small  miner  waiver,  oil 
shale  claims  shall  not  be  counted 
toward  the  10  claim  Umitation  for  the 
small  miner  waiver  of  the  $100 
maintenance  fee.  A  claimant  who  owns 
10  or  fewer  claims,  mill  sites,  and 
tunnel  sites,  and  otherwise  meets  the 
requirements  of  this  section,  is  not 
precluded  from  paying  the  maintenance 
fee  in  addition  to  filing  for  a  small 
miner  waiver. 

(2)  All  mining  claims  and  sites  held 
by  a  claimant  and  all  related  parties 
shall  be  counted  toward  the  10  claim 
and  site  limit. 

(3)  Mill  and  tunnel  sites  of  a  qualified 
small  miner,  if  listed  upod  the 
exemption  certificate  along  with  the 
affected  lode  and  placer  mining  claims, 
are  waived  from  payment  of  the 
maintenance  fee. 

(b)  Mining  claims  and  sites  that  are 
undergoing  final  reclamation,  as 
approved  by  the  authorized  officer 
pursuant  to  subparts  3802,  3809,  or 
3814  of  this  title,  with  no  intent  by  the 
owner  thereof  to  continue  mining, 
milling,  or  processing  operations  upon 
or  under  the  mining  claims  or  sites,  are 
excused  from  payment  of  the 
maintenance  fees.  The  owner  shall  file 

a  certified  statement  by  August  31  in  the 
proper  BLM  office  attesting  to  the 
reclamation  status  of  the  affected 
mining  claims  and/or  sites,  with 
reference  to  a  reclamation  plan 
approved  by  the  authorized  officer  for 
plan-level  activities  or  submitted  in 
consultation  with  the  authorized  officer 
for  notice-level  activities,  and  to  his  or 
her  intent  to  place  them  into  permanent 
closure.  If  the  surface  is  managed  by  an 
entity  other  than  BLM,  the  claimant 
shall  submit  evidence  of  a  final 


reclamation  plan  that  conforms  to  the 
requirements  of  the  managing  entity.  A 
certified  statement  of  such  intent  and 
reclamation  shall  be  filed  pursuant  to 
§3833.1-7.  The  number  of  mining 
claims  or  sites  that  may  properly  qualify 
for  a  reclamation  waiver  pursuant  to 
this  paragraph  is  not  restricted  to  a  10- 
claim  limit. 

(c)  Pursuant  to  the  Soldiers'  and 
Sailors'  Relief  Act  (50  U.S.C.  Appendix 
565),  military  personnel  on  active  duty 
status  may,  under  certain  conditions, 
qualify  for  an  exemption  from  the 
performance  of  assessment  work  and  the 
payment  of  maintenance  fees.  See 

§§  3833.1-7(e)(2)  and  3851.6  of  this 
title. 

(d)  Under  the  following 
circumstances,  a  waiver  may  be 
obtained  from  the  pajTnent  of  the 
maintenance  fee  for  mining  claims  and 
sites: 

(1)  The  claimant  has  received  a 
declaration  of  taking  or  a  notice  of 
intent  to  take  from  the  National  Park 
Service  pursuant  to  Sections  6  and  7  of 
the  Act  of  September  28, 1976,  as 
amended  (16  U.S.C.  1905. 1906).  or  the 
Act  of  December  2, 1980,  as  amended 
(16  U.S.C.  3192);  or  the  claimant  has 
otherwise  been  denied  access  by  the 
United  States  to  his/her  mining  claims 
or  sites. 

(2)  The  claimant  shall  file  proof  of  the 
above  conditions  for  exemption,  attested 
to  as  a  certified  statement,  pursuant  to 

§  3833.1-7,  with  the  proper  BUvI  office 
by  the  August  3 1  immediately  preceding 
the  assessment  year  for  which  a  waiver 
is  sought. 

(3)  The  certified  statement  required  by 
paragraph  (d)(2)  of  this  section,  serves 
as  a  notice  of  intention  to  hold  as  to 
mining  claims  and  sites  for  which  the 
exemption  is  sought.  In  such  cases,  the 
payment  of  the  S5  service  charge  per 
claim  or  siie  is  due  upon  filing  the 
certification  statement. 

(e)  Payment  of  the  maintenance  fee  for 
mining  claims  covered  by  a  deferinent 
of  assessment  work  granted  by  the 
authorized  officer  pursuant  to  30  U.S.C. 
28  (b)-(e)  and  subpart  3852  of  this  title 
may  be  deferred  during  the  period  for 

-  which  the  deferment  is  granted. 
Deferments  are  governed  by  the 
following  rule.  If  a  petition  for  a 
deferment  of  assessment  work,  as 
required  by  §  3852.2  of  this  title,  is  filed 
with  the  proper  BLM  office  on  or  before 
August  31  for  a  given  year,  the 
maintenance  fee  need  not  be  paid  on  the 
claims  listed  in  the  petition  for 
deferment  until  the  authorized  officer 
has  acted  upon  the  petition. 

(1)  If  the  petition  is  granted, 
maintenance  fees  for  the  claims  cue 
deferred  for  the  upcoming  assessment 


year.  At  the  expiration  of  the  deferment, 
all  deferred  fees  shall  be  paid  within  30 
days  of  the  end  of  the  deferment,  unless 
the  claimant/owner  qualifies  as  a  small 
miner.  If  the  claimant/owner  qualifies  as 
a  small  miner,  all  deferred  assessment 
work  shall  be  performed  as  provided  in 
§  3852.5  of  this  title  upon  expiration  of 
the  deferment. 

(2)  If  the  petition  for  deferment  is 
denied  by  the  authorized  officer,  the 
maintenance  fees  shall  be  paid  within 
30  days  of  receipt  of  the  decision  of  the 
authorized  officer  denying  the  petition 
for  deferment.  Failure  to  pay  the 
maintenance  fees  owed  will  result  in  the 
forfeitiue  of  the  claims  contained  within 
thepetition. 

(f)  On  mining  claims  for  which  an 
application  for  a  mineral  patent  has 
been  filed,  and  the  mineral  entry  has 
been  allowed,  the  pajonent  of  the 
maintenance  fee  is  excused  for  the 
assessment  years  during  which 
assessment  work  is  not  required 
pursuant  to  §  3851 .5  of  this  title. 
However,  no  refund  of  previously 
deposited  maintenance  fees  will  be 
made  to  the  mineral  patent  applicant. 

30.  Section  3833.1-7  is  revised  to  read 
as  follows: 

§  3833.1  -7    Filing  requirements  for  tt)e 
maintenance  fee  waiver  and  other 
exceptions. 

(a)  If  no  change  in  status  has  occurred, 
a  small  miner  exemption  certification 
previously  filed  for  the  assessment  year 
ending  at  noon  on  September  1.  1994. 
under  the  Act  of  October  5,  1992  (Pub. 
L.  102-381, 106  Stat,  1374).  and  the 
pertinent  regulations  in  effect  on  August 
31. 1993,  will  be  considered  a  proper 
certification  filing  for  a  waiver  of 
payment  of  the  maintenance  fee  due  on 
August  31. 1994. 

(b)  The  affidavit  of  assessment  work 
performed  by  a  small  miner  claiming  a 
maintenance  fee  waiver  shall  be  filed 
with  the  proper  BLM  office  pursuant  to 
§  3833.2  and  shall  meet  the 
reouirements  of  §  3833.2-4. 

Cc).For  mining  claims  and  sites 
covered  by  a  waiver,  the  filing  of  a 
waiver  certification  pursuant  to  any  of 
paragraphs  (a),  (d).  (e),  or  (f)  of  this 
section  will  satisfy  the  requirements  for 
filing  of  a  notice  of  intention  to  hold 
pursuant  to  §  3833.2-5,  when  such 
notice  of  intention  to  hold  is  otherwise 
required.  In  such  a  case  the  payment  of 
the  $5  service  charge  per  claim/site  for 
processing  the  notice  of  intention  to 
hold  is  due  upon  filing  of  the  waiver 
statement. 

(d)  In  order  to  hold  mining  claims  or 
sites  for  the  assessment  year  beginning 
at  12  o'clock  noon  on  September  1. 
1994.  each  small  miner  shall  file  a 
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waivw  certification  on  or  before  August 
3t.  1994.  Each  small  miner  sfasll  file  a 
waiver  certification  on  or  before  August 
31  each  year  Lhereafler  to  hold  the 
claims  each  assessment  year  beginning 
at  12  o'clock  noon  on  September  1  of 
the  calendar  year  the  certific^ion  is 
due,  through  August  31, 1998.  The 
small  miner  shall  document,  as 
provided  in  this  para^aph  (d),  the 
claimed  waiver  for  each  assessment  year 
a  small  miner's  waiver  is  claimed, 
certified,  and  attested  to  under  penalty 
of  18  U.S.C.  1001.  The  statement  shall 
contain: 

(1)  The  mining  claim  and  site  names 
and  BLM  serial  numbers  assigned  to  the 
mining  claims  and  sites  held  by  the 
small  miner; 

(2)  A  declaration  by  the  claimant  and 
all  related  parties  that  they  own  no  more 
than  10  mining  claims  and  sites  in  total 
nationv«de  on  the  date  the  waiver 
statement  is  due; 

(3)  A  declaration  that  specifies  that 
the  assessment  work  requirements  have 
been  or  will  be  completed  by  the  date 
the  payment  is  due,  which  is  each 
August  31,  for  the  assessment  year  just 
ending; 

(4)  The  names  and  addresses  of  all 
owners  maintaining  an  interest  in  the 
mining  claims  and  sites;  and 

(5)  The  signatures  of  all  the  owners  of 
the  mining  claims  and  sites  for  which  a 
waiver  is  claimed. 

(e)  Pursuant  to  the  Soldiers'  and 
Sailors'  Relief  Act.  and  §  3851.6  of  this 
title,  a  military  person  entering  active 
service  may  file,  or  cause  to  be  filed,  in 
the  proper  BLM  office,  a  notice  of  his  or 
her  entry  into  active  military  service. 

(1)  The  filing  of  the  notice  excuses  the 
person  from  performing  assessment 
work  or  paying  the  maintenance  fees 
until  6  months  have  passed  from  the 
person's  release  from  active  duty  status, 
or  until  5  months  have  passed  after 
release  from  a  military  hospital, 
whichever  is  later.  To  be  excused  from 
paying  the  maintenance  fee,  die  person 
caimot  hold  the  subject  claim  or  site 
with  a  related  party,  as  defined  in 
paragraph  3833.0-5(y),  who  does  not 
also  qualify  under  the  Soldiers'  and 
Sailors'  Relief  Act. 

(2)  The  notice  must  be  filed  in  the 
assessment  year  that  the  person  entered 
active  duty  status,  or  if  active  duty 
began  prior  to  August  30,  1994,  the 
notice  must  be  filed  in  the  assessment 
year  that  he  or  she  wishes  the  benefits 
provided  in  paragraph  (e)(1)  of  this 
section  to  take  effect.  If  the  person 
previously  filed  a  notice  under  the 
Soldiers'  and  Sailors'  Relief  Act  to  be 
excused  from  performing  assessment 
work,  and  remains  qualified  under  that 
Act.  he  or  she  will  automaticaJly  be 


exempt  from  paying  the  maintenance 
fee. 

(3)  The  performance  of  assessment 
work  or  the  payment  of  maintenance 
fees  shall  resume  in  the  assessment  year 
next  following  the  assessment  year 
during  which  tbe  person  was  released 
from  active  duty  or  a  mihtary  hospital, 
whichever  is  later. 

(4)  The  notice  shall  be  filed  as  a 
certified  statement  pursuant  to 
paragraph  (d)  of  this  section,  and  shall 
list  all  mining  claims  and  sites  affected 
by  claim/site  name  and  BLM  serial 
number. 

31.  Section  3833.2-3  is  amended  by 
revising  the  section  heading  and 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§  3833.2-3    Consistency  between  the 
Federal  Land  Policy  and  Management  Act, 
the  General  Mining  Law  of  May  10, 1872, 
and  ttie  Act  of  August  10, 1993. 

***** 

(d)  The  Act  of  August  10. 1993,  does 
not  affect  the  requirements  to  do 
assessment  work  in  the  assessment  year 
beginning  at  12  o'clock  noon  on 
September  1, 1999,  or  to  make  annual 
filings  on  or  before  December  30,  2000, 
pursuant  to  §§  3833.2  and  3851.1. 

(e)  For  mining  claims  and  sites 
located  on  or  after  September  1, 1998, 
and  on  or  before  September  29, 1998, 
and  for  which  the  required  $100 
maintenance  fee  was  paid  at  the  time  of 
recording  pursuant  to  §  314(b)  of 
FLPMA  and  §  3833.1-2,  payment  of  the 
maintenance  fee  holds  the  claims  or 
sites  through  at  least  September  1, 1999. 

32.  Section  3833.2-6  is  revised  to  read 
as  follows: 

§  3833.2-6    When  evidence  or  notice  is  not 
required. 

Evidence  of  annual  assessment  work 
performed  to  hold  a  mining  claim  or  a 
notice  of  intention  to  hold  a  mill  site 
need  not  be  filed  on  unpatented  mining 
claims  or  mill  sites  if  mineral  entry 
under  a  mineral  patent  application  has 
been  allowed.  The  owner  of  that  mining 
claim  or  mill  site  is  exempt  from  the 
filing  requirements  of  §  3833.2  and  the 
payment  of  maintenance  fees  under 
§  3833.1-5  as  of  the  date  mineral  entry 
is  allowed. 

33.  Section  3833.3  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  383X3    Notice  of  transfer  of  interest 

***** 

(c)  The  filing  of  a  transfer  of  interest, 
when  properly  executed  and  recorded 
under  State  law,  is  placed  on  the  BLM 
record  when  it  is  filed  with  the  proper 
BLM  office.  The  transfer  wiH  be  deemed 
to  have  taken  place  on  its  etfective  date 
under  State  law. 


34.  Section  3833.4  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (b),  redesignating  paragraphs  (c) 
through  (e)  as  (d)  through  (f), 
respectively,  and  adding  paragraph  (c). 
to  read  as  follows: 

§  3833.4    Failure  to  file,  or  to  pay 
nialntenance  or  location  fees. 

{a)(l)  The  failure  to  make  annual 
filings  required  by  §§  3833.2-1  and 
3833.2-2  on  or  before  the  December  30 
immediately  following  the  August  31  by 
which  the  small  miner  filed  for  a  vwaiver 
of  payment  of  the  maintenance  fee.  shall 
conclusively  constitute  a  forfeiture  of 
the  mining  claim  or  site. 

(2)  Failure  to  record  the  notice  or 
certificate  of  location  required  by 

§  3833.1-2{a),  §  3734.1(a).  or  §3821.2  of 
this  title,  or  failure  to  pay  the 
maintenance  or  location  fees  required 
by  §§  3833.1-4,  3833.1-5.  and  3833.1-7. 
or  fkilure  to  file  the  documents  required 
by  §  3833.1-7  (b)  through  (d)  within  the 
time  periods  prescribed  therein  for 
claimants  who  also  fail  to  pay  the 
maintenance  fee,  shall  be  deemed 
conclusively  to  constitute  a  forfeiture  of 
the  mining  claim,  mill  site,  or  tunnel 
site. 

(3)  Claimants  who  fail  to  pay  the 
maintenance  fee,  but  file  a  waiver 
certification  under  §  3833.1-7,  shall 
perform  the  assessment  work  required 
by  subpart  3851  of  this  title  by  the 
waiver  statement  filing  deadline,  or  the 
mining  claims  under  the  invalid  waiver 
certification  will  be  conclusively 
deemed  forfeited  for  failure  to  pay  the 
maintenance  fee  on  time. 

(4)  Failure  to  list  the  10  or  fewer 
mining  claims  and/or  sites  for  which  the 
fee  is  requested  to  be  waived  on  the 
applicable  certification  document  filed 
pursuant  to  3833.1-6  or  3833.1-7  will 
result  in  the  affected  mining  claims  and/ 
or  sites  being  deemed  abandoned  by  the 
owner  or  owners  thereof. 

(b)  Failure  to  file  the  complete 
information  required  in  §§  3833.1-2(b), 
3833.1-7(d)-(f).  3833.2-4(a),  3833.2- 
4(b),  3833.2-5(b)  and  3833.2-5(c).  when 
the  docmnent  is  otherwise  filed  on  time, 
shall  not  be  conclusively  deemed  to 
constitute  an  abandonment  or  forfeiture 
of  the  claim  or  site,  but  such 
information  shall  be  submitted  within 
30  days  of  receipt  of  a  notice  fixim  the 
authorized  officer  calling  for  such 
information.  Failure  to  submit  the 
information  requested  by  the  decision  of 
the  authorized  officer  shall  result  in  the 
mining  claim,  mill  site,  or  tunnel  site 
being  deemed  abandoned  by  the  owner. 

(c)  Failure  to  record  a  transfer  of 
interest  under  §  3833.3  will  result  in  the 
Bureau  of  Land  Management  refusing  to 
recognize  the  interest  acquired  by  the 


transferee  or  to  serve  notice  of  any 
action,  decision,  or  contest  on  the 
unrecorded  owner. 

PART  3850— ASSESSMENT  WORK 

35.  The  authority  citation  for  part 
3850  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  22  et  seq.:  30  U.S.C 
28-28k;  50  U.S.C  Appendix  565;  107  Stat. 
405. 

Subpart  3851— Assessment  Work: 
General 

.   36.  Section  3851.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  3851 .3    Effect  of  failure  to  pertorm 
assessment  work. 


(c)  The  Act  of  August  10, 1993,  with 
certain  exceptions  for  small  miners, 
temporarily  suspends  and  supersedes 
the  requirement  to  perform  assessment 
work  imder  §  3851.1,  and  requires  the 
payment  of  an  annual  $100  maintenance 
fee  per  mining  claim  in  heu  of  the 
assessment  work.  For  oil  shale  claims, 
the  Energy  Policy  Act  of  1992  (30  U.S.C. 
242)  suspends  and  supersedes  the 
requirement  to  perform  assessment 
work  under  §  3851.1.  and  requires  the 
payment  of  an  annual  $550  rental  fee 
per  oil  shale  mining  claim  in  lieu  of  the 
assessment  work.  The  maintenance  fee 
requirements  and  waivers  from  the 
maintenance  fee  are  described  in 
§§3833.0-3(0,  3833.1-5,  3833.1-6,  and 
3833.1-7  of  this  title. 

37.  Section  3851.4  is  revised  to  read 
as  follows: 

§  3851 .4    Failure  of  a  co-owner  to 
contribute  to  annual  assessment  work;  or 
to  the  payment  of  maintenance  tees. 

(a)  Upon  the  feiilure  of  any  co-owner 
of  a  mining  claim  or  mill  or  tunnel  site 
to  contribute  the  proper  proportion  of 
the  required  expenditures,  the  co- 
owners  who  have  performed  the  labor, 
made  improvements,  paid  the 
maintenance  fee  required  under 
§§  3833.1-5  and  3833.1-6  of  this  title, 
may,  at  the  expiration  of  the  assessment 
year,  give  such  delinquent  co-owner 
personal  notice  of  this  failure  in  writing. 
Alternatively,  this  notice  may  be  given 
by  publication  in  the  nexvspaper 
published  nearest  the  claim  for  at  least 
once  a  week  for  90  days.  If,  upon  the 
expiration  of  90  days,  after  such  notice 
in  writing,  or  upon  the  expiration  of  180 
days  after  the  first  newspajjer 
publication  of  notice,  the  delinquent  co- 
owner  shall  have  failed  to  contribute  the 
proportionate  share  of  such 
expenditures  or  improvements,  such 
interest  in  the  claim  by  law  passes  to  the 


co-owners  who  have  made  the 
expenditures  or  improvements. 

(b)  A  claimant  alleging  ownership  of 
a  forfeited  interest  under  paragraph  (a) 
of  this  section  who  requests  the 
authorized  officer  to  change  the 
ownership  records  of  the  affected 
mining  claims  or  sites  shall  present  the 
following: 

(1)  Statement  of  the  publisher  of  the 
newspaper  as  to  the  facts  of  publication, 
giving  the  beginning  and  ending  dates  of 
publication,  a  printed  copy  of  the  notice 
published,  and  a  statement  by  the 
claimant  that  the  delinquent  co-owner 
failed  to  contribute  the  proper 
proportion  within  the  period  fixed  by 
the  statute,  or 

(2)  Evidence  of  personal  notice  of 
delinquency  upon  the  delinquent  party. 
If  notice  is  effected  by  mail,  the 
minimum  sufficient  evidence  shall  • 
consist  of  a  copy  of  the  notice  and  a 
copy  of  the  return  receipt  of  the  U.S. 
Postal  Service  evidencing  receipt  by  the 
delinquent  party  of  a  registered  or 
certified  envelope  containing  the  notice. 
If  notice  was  made  in  person,  an 
affidavit  signed  and  dated  on  the  date  of 
notice  will  suffice  as  evidence  of  such 
notice;  and 

(3)  In  all  cases,  a  signed  and  dated 
statement  by  the  claimant  that  the 
delinquent  co-owner  failed  to  contribute 
the  proper  proportion  within  the  period 
fixed  by  the  statute. 

(c)  Upon  determination  by  the 
authorized  officer  that  paragraphs  (a) 
and  (b)  of  this  section  have  been 
complied  with,  the  BLM  records  of  the 
mining  claim  shall  be  changed  pursuant 
to  §3833.3  of  this  title.  Such  a  change 
in  ownership  requires  that  the  claimant 
submit  the  service  charge  required  for  a 
transfer  of  interest  pursuant  to  §  3833.1- 
4  of  this  title. 

(d)  Active  duty  military  personnel 
who  give  notice  and  comply  with 

§  3851.6  are  not  subject  to  the 
provisions  of  this  section. 

38.  Section  3851.5  is  revised  to  read 
as  follows: 

§3851.5    Assessment  work  not  required 
after  allowance  of  mineral  entry. 

Performance  of  annual  assessment 
work  and  pavTnent  of  maintenance  fees 
is  not  required  after  the  date  that  the 
mineral  entry  has  been  allowed. 

(a). The  assessment  year  in  which  the 
mineral  entry  is  allowed  is  the  first 
assessment  year  for  which  the 
assessment  work  and  payment  of 
maintenance  fees  is  no  longer  required, 
and  assessment  work  is  not  required  in 
any  assessment  year  thereafter  until  a 
mineral  patent  issues. 

(b)  If  a  mineral  entry  is  canceled  in 
whole  or  in  part,  the  mining  claims  and 


mill  sites  that  are  no  longer  covered  by 
the  mineral  entry  shall  be  subject  to  the 
assessment  work  requirement,  or  the 
payment  of  maintenance  fees,  begiiming 
in  the  next  assessment  year  following 
the  assessment  year  that  the  mineral 
entry  was  canceled. 

39.  Section  3851.6  is  added  to  read  as 
follows: 

§3851.6    Assessment  work  not  required  for 
active  duty  military  personnel 

Pursuant  to  the  Soldiers'  and  Sailors' 
Rehef  Act  (50  U.S.C.  Appendix  565),  a 
person  entering  active  mihtary  service  is 
exempt  from  the  performance  of  annual 
assessment  work  under  this  subpart  for 
each  assessment  year  in  which  the 
service  person  is  on  active  duty. 

(a)  To  claim  the  exempdon,  the 
person  entering  active  military  service 
shall  file,  or  cause  to  be  filed  with  the 
proper  BLM  office,  a  notice  of  his  or  her 
entry  into  active  military  service.  The 
notice  shall  be  filed  in  the  assessment 
year  that  the  person  entered  active  duty 
status. 

fb)  The  filing  of  the  notice  exempts 
the  person  &t)m  performing  assessment 
work  or  paying  the  maintenance  fees 
imtil  6  months  have  passed  from  the 
person's  release  from  active  duty  status, 
or  until  6  months  have  passed  from 
release  from  a  military  hospital, 
whichever  is  later. 

(c)  The  performance  of  assessment 
work  or  the  pajTnent  of  maintenance 
fees  shall  resume  in  the  assessment  year 
beginning  at  least  6  months  after  the 
date  the  person  was  released  from  active 
duty  or  a  mihtary  hospital,  whichever  is 
later. 

(d)  The  notice  shall  be  filed  as  a 
certified  statement  pursuant  to  section 
3833.1-7  of  this  title,  and  shall  list  all 
mining  claims  and  sites  affected  by 
claim  name  and  BLM  serial  number. 

Subpart  3852— Deferment  of 
Assessment  Work 

40.  Section  3852.2  is  amended  by 
revising  the  first  and  second  sentences 
to  read  as  follows: 

§  3852.2    Filing  of  petition  for  deferment, 
contents. 

(a)  In  order  to  obtain  a  deferment,  the 
claimant  shall  file  with  the  proper  BLM 
office  a  petition  in  duplicate  requesting 
such  a  deferment.  No  particular  form  of 
petition  is  required,  but  the  applicant 
shall  attach  to  one  copy  thereof  a  copy 
of  the  notice  to  the  public  required  by 
30  U.S.C.  28e  showing  that  it  has  been 
filed  or  recorded  in  the  local  recording 
office  in  which  the  notices  or 
certificates  of  location  were  filed  or 
recorded.   •   *   * 
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41.  Section  3852.3  is  revised  to  read 
as  follows: 

§  3852.3    Notice  of  action  on  petition  to  be 
recorded. 

The  claimant  shall  file  or  record,  in 
the  local  recording  office  in  which  the 
notice  of  petition  for  deferment  was 
filed  or  recorded,  a  copy  of  the  order  or 
decision  of  the  BLM  authorized  officer 
disposing  of  the  petition. 

(FR  Doc.  94-21388  Filed  8-29-94;  8;45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  271  and  273 

[Amendment  No.  358] 

RIN  0584-AB76 

Food  Stamp  Program:  Certification 
Provisions  of  the  Mickey  Leiand 
Childhood  Hunger  Relief  Act 

AGENCY:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
amend  Food  Stamp  Program  regulations 
to  implement  several  provisions  of  the 
Mickey  Leiand  Childhood  Hunger  Relief 
Act.  The  provisions  in  this  proposal 
would:  simplify  the  household 
definition:  establish  eligibility  for 
children  who  live  with  their  food  stamp 
eligible  parents  in  a  drug  or  alcohol 
rehabilitation  center;  exclude  from 
resources  the  value  of  vehicles  used  to 
transport  fuel  or  water;  increase  the  fair 
market  value  exclusion  of  vehicles  for 
determining  a  household's  resource 
limit;  exclude  certain  general  assistance 
vendor  payments;  exclude  the  earnings 
of  students  under  age  22  who  live  with 
their  parents;  increase  the  maximum 
amount  of  the  dependent  care 
deduction;  eliminate  the  current 
Federally  imposed  limit  and  require 
State  agencies  to  establish  a  statewide 
limit  on  the  dependent  care 
reimbursement  paid  to  participants  in 
the  Food  Stamp  Employment  and 
Training  Program;  and  require  proration 
of  benefits  only  after  a  break  of  more 
than  one  month  in  certification. 
DATES:  Comments  on  this  proposed 
rulemaking  must  be  received  on  or 
before  October  31, 1994  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be 
submitted  to  Judith  M.  Seymour, 
Eligibility  and  Certification  Regulation 
Section,  Certification  Policy  Branch, 
Program  Development  Division,  Food 
and  Nutrition  Service,  3101  Park  Center 
Drive,  Alexandria,  VA  22302  or  FAX 
(703)  305-2454.  All  written  comments 
will  be  open  for  public  inspection  at  the 
office  of  the  Food  and  Nutrition  Service 
during  regular  business  hours  (8:30  a.m. 
to  5  p.m.,  Monday  through  Friday)  at 
3101  Park  Center  Drive,  Alexandria, 
Virginia,  room  720. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  proposed 
rulemaking  should  be  addressed  to  Ms. 
Seymour  at  the  above  address  or  by 
telephone  at  (703)  305-2496. 


SUPPLEMENTARY  INFORMATIONS  ' 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  No.  10.551. 
For  the  reasons  set  forth  in  the  proposed 
rule  and  related  notices  of  7  CFR  Part 
3015.  Subpart  V  (48  FR  29115),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
uader  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
proposed  rule  is  not  intended  to  have 
retroactive  effect  unless  so  specified  in 
the  "Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program,  the  administrative  procedures 
are  as  follows:  (1)  For  Program  benefit 
recipients — State  administrative 
procedures  issued  to  7  U.S.C. 
2020(e)(10)  and  7.  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quaUty  control  (QC) 
liabilities)  or  part  275  (for  rules  related 
to  QC  liabilities);  (3)  for  Program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Regulatory  Flexibility  Act 

The  Department  has  also  reviewed 
this  proposed  rule  in  relation  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354. 
94  Stat.  1164.  September  19.  1980). 
Ellen  Haas,  Assistant  Secretary  for  Food 
and  Consumer  Services,  has  certified 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
requirements  will  affect  food  stamp 
applicants  and  recipients  and  the  State 
and  local  agencies  that  administer  the 
Program.  Eligibility  criteria  will  be 


simplified  and  some  currently 
participating  households  will  realize  an 
increa.se  in  Program  benefits. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Regulatory  Impact  Analysis 

Need  for  Action 

This  action  is  required  as  a  result  of 
the  Mickey  Leiand  Childhood  Hunger 
Relief  Act  which  amends  the  Food 
Stamp  Act  of  1977,  as  amended,  to 
include  provisions  that  would:  (1) 
Simplify  the  household  definition;  (2) 
establish  eligibility  for  children  who 
live  with  their  food  stamp  eligible 
parents  in  a  drug  or  alcohol 
rehabilitation  center;  (3)  exclude  from 
resources  the  value  of  vehicles  used  to 
transport  fuel  or  water;  (4)  increase  the 
fair  market  value  exclusion  of  vehicles 
for  determining  a  household's  resource 
limit;  (5)  exclude  certain  general 
assistance  vendor  payments;  (6)  exclude 
the  earnings  of  students  under  age  22 
who  live  with  their  parents;  (7)  increase 
the  maximum  amount  of  the  dependent 
care  deduction;  (8)  eliminate  the  current 
Federally  imposed  limit  and  require 
State  agencies  to  establish  a  statewide 
limit  on  the  dependent  care 
reimbursement  paid  to  participants  in 
the  Food  Stamp  Employment  and 
Training  Program;  and  (9)  require 
proration  of  benefits  only  in  the  initial 
month  of  certification. 

Benefits 

This  action  would  increase  the 
number  of  potentially  eligible  food 
stamp  recipients  and  would  increase  the 
benefit  level  of  certain  households  that 
are  affected  by  these  provisions. 

Costs 

•It  is  estimated  that  this  action  would 
increase  the  cost  of  the  Food  Stamp 
Program  by  approximately  $7  million  in 
Fiscal  Year  1994;  $110  million  in  Fiscal 
Year  1995;  $132  million  in  Fiscal  Year 
1996;  $187  million  in  Fiscal  Year  1997; 
and  $207  million  in  Fiscal  Year  1998. 

Background 

On  January  4.  1994.  the  Food  and 
Nutrition  Service  (FNS)  published  a 
notice  in  the  Federal  Register 
announcing  a  public  hearing  on  January 
20. 1994.  The  public  hearing  was 
scheduled  to  provide  an  opportunity  for 
State  agencies,  advocacy  groups,  and 
other  interested  parties  to  engage  in 
public  dialogue  on  Issues  concerning 


the  regulatory  provisions  that  are  to  be 
published  in  connection  with  the  Food 
Stamp  Act  of  1977  (Act)  amendments 
made  by  the  Mickey  Leiand  Childhood 
Hunger  Relief  Act.  Chapter  3,  Title  XIII. 
Omnibus  Budget  Reconciliation  Act  of 
1993.  Pub.  L.  103-66.  enacted  August 
10.  1993  (Leiand  Act).  All  provisions  of 
the  Leiand  Act  pertinent  to  the  Food 
Stamp  Program  (Program)  were 
included  as  topics  of  dialogue  during 
the  public  hearing,  including  the 
provisions  contained  in  this  proposed 
rulemaking. 

Simplifying  the  Household  Definition 
for  Households  with  Children  and 
Others 

When  the  Food  Stamp  Act  of  1977 
was  enacted,  the  concept  of  a 
"household"  was  defined  as:  (1)  An 
individual  living  alone;  (2)  an 
individual  living  with  others  but 
customarily  purchasing  food  and 
preparing  meals  for  home  consumption 
separate  and  apart  from  the  others;  (3) 
an  individual  who  is  a  boarder  living 
with  others  and  paying  reasonable 
compensation  to. the  others  for  meals-for 
home  consumption;  (4)  a  group  of 
individuals  Hving  together  for  whom 
food  is  customarily  purchased  in 
common  and  for  whom  meals  are 
prepared  together  for  home 
consumption;  or  (5)  a  group  of 
individuals  who  are  boarders,  living 
with  others  and  paying  reasonable 
compensation  to  the  others  for  meals  for 
home  consumption.  Separate  household 
status  was  not  granted  to  a  spouse  of  a 
household  member,  or  to  Children  under 
18  years  of  age  under  the  parental 
control  of  a  member  of  the  household. 
Section  101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35)  amended  section  3(i)  of  the  Art  to 
provide  that  parents  and  children  living 
together  could  be  considered  as  separate 
households  if  they  purchase  and 
prepare  meals  separately,  but  only  if  at 
least  one  parent  is  60  years  of  age  or 
older  or  is  disabled.  The  final  rule  to 
implement  this  revision  was  published 
on  March  28. 1986  (51  FR  10764). 

Section  142  of  the  Omnibus  Budget 
Reconciliation  Act  of  1982  (Pub.  L.  97- 
253)  amended  section  3(i)  of  the  Act' to 
provide  that  siblings  living  together  had 
to  be  included  in  the  same  household 
unless  at  least  one  of  the  siblings  is 
elderly  or  disabled  and  they  purchased 
and  prepared  their  meals  separately. 
The  Department  construed  the  term 
"siblings"  to  include  natural,  adopted, 
half  or  step-siblings.  The  final  rule  to 
implement  this  revision  was  published 
on  March  28.  1986  (51  FR  10764). 
In  July  1987.  section  802  of  the 
Stewart  B.  McKinney  Homeless 


Assistance  Act  (Pub.  L.  100-77) 
(McKinney  Act)  amended  section  3(i)  of 
the  Food  Stamp  Act  to  provide  an 
exception  to  the  parent-child  rule  which 
allows  three  generations  living  together 
to  form  two  separate  households  if  the 
parent  with  minor  children  and  the 
minor  children  are  purchasing  and 
preparing  meals  separately  from  the 
minor  children's  grandparent{s).  The 
McKinney  Act  also  provided  an 
exception  to  the  sibling  rule  which 
allowed  two  siblings  living  together  to 
form  two  separate  households  if  one 
sibling  is  a  parent  of  minor  children  in 
residence  and  the  parent  and  minor 
children  purchase  and  prepare  meals 
separately  from  the  parent's  sibling.  The 
Department  considered  children  under 
18  years  of  age  who  are  under  the 
parental  control  .of  an  adult  household 
member  to  be  minors.  In  addition, 
section  802  of  the  McKinney  Act 
specifically  provided  that  such 
households  be  subject  to  reexamination 
at  least  once  every  six  months. 
Accordingly,  the  Department  published 
a  final  rule  at  58  FR  58444  to  implement 
these  provisions. 

Section  13931  of  the  Leiand  Act 
amended  section  3(i)  of  the  Food  Stamp 
Act  to  require  that  persons  who  live 
together  and  purchase  food  and  prepare 
meals  separately  may  apply  as  separate 
households,  except  for  (1)  spouses  who 
live  together,  (2)  parents  and  their 
children  21  years  of  age  or  younger 
(who  are  not  themselves  parents  living 
with  their  children  or  married  and 
living  with  their  spouses),  and  (3) 
children  (excluding  foster  children) 
under  18  years  of  age  who  live  with  and 
are  under  the  parental  control  of  a 
person  other  than  their  parent.  These 
groups  shall  be  treated  as  a  group  of 
individuals  who  customarily  purchase 
and  prepare  meals  together  for  home 
consumption  even  if  they  do  not  do  so. 
The  parent/child  and  siblings 
provisions  of  7  CFR  273.1(a)  are  no 
longer  valid.  The  provision  of  section 
3(i)  orthe  Act  which  grants  separate 
household  status  to  individuals  who  are 
60  years  of  age  or  older  and  unable  to 
purchase  food  and  prepare  meals,  was 
not  changed. 

Congress  amended  the  household 
definition  for  several  reasons.  According 
to  the  legislative  history  cited  beJow,  the 
current  household  definition  was  too 
"convoluted,"  thereby  making  it 
"needlessly  complex  and  error-prone." 
In  addition,  the  current  household 
definition  did  not  recognize  that  more 
and  more  families  and  individuals  must 
share  housing  because  of  high  housing 
costs  or  unemployment.  The  legislative 
history  further  states  that  the  change  in 
household  definition  would  remove  the 


burden  imposed  on  relatives  who 
"double  up"  but  still  purchase  food  and 
prepare  meals  separately.  (House  Report 
No.  Ill,  103rd  Congress,  1st  session 
(199).  p.34).  Congress  also  prohibited 
minor  children  who  are  under  the 
parental  control  of  an  adult  hou,sehol(.l 
member  from  establishing  a  separate 
household.  This  prohibition  prevents 
minor  children  from  being  treated  as 
separate  households  when  they  are  in 
the  care  of  adults,  whether  or  not  legal 
adoption  has  taken  place. 

The  Department  is  planning  to  ret.iin 
the  current  language  regarding  the  rule 
that,  with  a  few  exceptions,  persons 
who  live  together  and  purchase  food 
and  prepare  meals  together  are  one 
household.  The  Department  is 
proposing  to  revise  the  exceptions 
which  require  some  related  individuals 
to  be  included  in  the  same  household 
even  if  they  purchase  food  and  prepare 
meals  separately.  Under  the  proposal, 
spouses  who  live  together  must  be 
considered  one  household.  Natural, 
adopted,  and  stepchildren  and  other 
children  under  18  years  of  age  who  are 
under  the  parental  control  of  a  member 
of  the  household,  other  than  a  parent, 
must  be  included  in  the  same  householii 
as  the  parent  or  other  person  with 
parental  control  even  if  they  purchase 
food  and  prepare  meals  .'scparatelv 
unless  the  child  is  living  with  his  or  her 
own  children  or  is  married  and  living 
with  his  or  her  spouse.  In  addition, 
children  ages  18.  19.  20,  and  21  who  are 
natural,  adopted,  or  stepchildren  must 
be  included  in  the  same  household  as 
the  parent  even  if  they  purchase  food 
and  prepare  meals  separately,  unless  the 
child  is  living  with  his  or  her  children 
or  is  married  and  living  with  his  or  her 
spouse. 

According  to  Food  Stamp  Program 
Policy  Memo  3-93-6  dated  March  2f>. 
1993,  children  under  parental  control 
for  food  stamp  eligibility  purposes  are 
"minors  who  are  dependents — financial 
or  otherwise — of  the  household  as 
opposed  to  independent  units.  '  This 
definition  was  intended  to  transcend 
State  laws  which  vary  widely  on 
parental  control.  The  Department  is 
proposing  to  amend  this  definition  to 
specify  that  children  who  are  married 
and  living  with  their  spouse  are  not 
under  parental  control  and,  further,  that 
children  who  are  living  with  children  of 
their  own  are  not  under  parental 
control.  This  will  provide  the  same 
treatment  for  children  under  18  living 
vyith  an  adult  other  than  a  parent  that 
is  provided  for  natural,  adopted  and 
stepchildren;  i.e..  they  may  be  a  separate 
household  if  they  are  living  with  their 
children  or  married  and  living  with 
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their  spoose  and  they  purchase  and 
ptepare  their  meals  separaCely. 

"uie  Department  is  proposing  to 
amend  7  CFR  273.1(a)(2);  (i)(B)  through 
(D)  aceordrngly.  The  Department  is  also 
proposing  two  conforming  amendments. 
The  first  proposed  conforming 
amendment  would  amend  7  CFR 
273.1(a);t2)(ii)  to  includes  reference  to 
7  CFR  273.1(aM2)(i)(CI.  The  second 
proposed  araendmeDt  would  amend  7 
CFR  273.1(Hfl{2).  which  mandates 
certification  periods  of  up  to  six  months 
for  households  meeting  the  parent/child 
or  siblings  provision  ol  7  CFR 
273.1(a)(2Ki)(C)  aad  fD).  The 
Departiaent  proposes  to  remove  this, 
section  because  this  requirement  was 
removed  from  the  Food  Stamp  Act 
when  the  household  definition  was 
changed.  The  Department  is  pcopoRing 
no  change  to  paragraph  7  CFR 
273.lCaU2)(i)(A)  reg&rding  the  grouping 
of  spouses  since  the  rule  is  unaffected 
by  the  Leiaiul  Act- 

Eligibitity  of  Children  of  Parents 
Particrpatittg  in  Drug  orAicohol 
Treatment  Programs 

Under  section  3(i)  of  the  Food  Stamp 
Act.  food  stamp  benefits  are  authorized 
for  narcotic  addicts  or  alcoholics  who 
live  under  the  supervision  of  a  private 
non-profit  institution  for  the  purpose  of 
regular  participation  in  a  drug  or 
alcohohctreamient  program.  Current 
regulations  at  7  CFR  273.1(f)(2)  (i).  and 
(ii)  permit  residents  of  alcohol  or  drug 
treatment  centers  to  apply  as  a  one- 
person  household  and  be  certified  for 
food  stamps  through  the  use  of  an 
authorized  representative  who  is  an 
employee  of  and  designated  by  the 
publicly  operated  community  mental 
health  center  or  the  private  non-profit 
organization  or  institution  that  is 
administerine  "'le  treatment  .and 
rehabilitatio  ■       '«;ram.  According  to  the 
Actatsecti  ^nd  7  CFR  273.1(e). 

-  spouses  an'"  ■Ttn  living  with 
residents  oi           .  i  or  drug  treatment 
centeis  are  n-  ;  -  gible  if  the  center 
provides  the  mojority  of  their  meals.  If 

-  the  center  does  not  provide  the  majority 
of  their  meals,  the  spouses  and  children 
may  qualify  for  food  stamps  as  a 
separate  household. 

Since  the  implementation  of  this 
regulation,  there  have  been  changes  in 
some  drug  and  alcohol  treatment 
centers'  poLcy  .-egarding  addicts  and 
their  children.  Previously,  addicts  with 
children  were  required  to  leave  them 
with  family  or  friends,  or  place  them  in 
foster  care  since  children  were  not 
permitted  to  remain  with  their  parents 
during  treatment.  Now,  several 
residential  treatment  programs  permit 
addicts  with  cfaildrtn  to  live  as  a  family 


unit  while  Ihe  parents  participate  in 
treatmenl. 

While  some  resixienttal  treatment 
programs  accept  addicts  and  their 
children,  the  Food  Stamp  Act  did  not 
authorize  benefits  for  these  children 
even  thoagh  their  parents  were  elif^ible 
for  food  stamps  when  the  center 
provided  the  majority  of  their  meals,  to 
the  past,  the  Department  received 
several  \*aiwer  requests  from  State 
agencies  to  add  children  who  Live  with 
their  parentis}  while  the  parent(s)-is 
(are)  a  residentfs)  of  an  alcohol  or  drug 
treatment  center  to  the  parent's  food 
stamp  household.  But  the  provisions  of 
the  Food  Stamp  Act  did  not  permit  the 
Department  to  waive  the  regulations  for 
these  children. 

Section  13932  of  the  Leland  Act 
amended  the  Food  Stamp  Act  to  provide 
Food  Stamp  Program  eligibility  to 
children  living  with  their  eligible 
parent(s)  in  a  drug  or  alcohol  treatment 
center  regardless  of  whether  or  not  the 
center  provides  the  majority  of  the 
children's  meab.  The  children  would  be 
COTisidered  pert  of  the  parent's 
household. 

Under  the  household  definition  stated 
in  section  13931  erf  the  Leland  Act. 
parents  and  their  natural,  adopted  or. 
stepchildren  21  years  of  age  or  younger 
are  considered  one  household  except 
when  the  child  under  21  is  living  with 
his/her  children  or  is  married  and  living 
with  hisyirer  spouse.  Then  the  child's 
household  can  be  considered  a  separate 
household  from  that  of  the  parent(s)- 
In  the  case  of  parents  and  children 
living  in  a  drug  or  alcohol  treatment 
center,  the  circumstances  are  different. 
In  the  course  of  discussion  during  the 
January  20, 1994  public  hearing,  one 
State  agency  representative  asked  that 
children  and  parents  living  in 
residential  drug  or  alcohol  treatment 
programs  be  considered  separate 
households.  The  State  agency 
representative  explained  that  the  State 
agency  provided  different  funding 
amount  for  meals  served  to  adults  and 
children  Hving  in  residential  drug  or 
alcohol  treatment  centers.  Permitting 
separate  household  status  for  the 
parents  and  children  residing  in  these 
treatment  centers  would  provide  the 
State  agency  with  an  easy  method  for 
calculating  and  issuing  food  stamp 
benefits. 

The  Department  has  considered  these 
comments  and  believes  that  there  are 
significant  problems  with  this  suggested 
policy  of  granting  separate  household 
status  to  parents  and  children  living  in 
residential  drug  or  alcohol  treatment 
centers  even  though  such  a  policy  may 
be  less  compbcated  for  a  particular  State 
agency.  The  revised  household 


definition  of  section  13931  of  the  Leland 
Act  requires  pwrents  and  children  under 
21  years  of  age  to  be  considered  one 
household  with  two  exceptions. 
Therefore,  to  provide  separate 
household  status  to  parents  and 
children  ander  21  who  live  together  in 
a  residential  drug  or  alcohol  treatment 
center  wo« Id  violate  section  13931  of 
the  Leland  Act. 

Moreover,  under  current  regulations 
at  7  CFR  273.l(fK2)^.  residents  of  drug  or 
alcohol  treatment  centers  are  permitted 
to  apply  for  food  stamps  through  an 
authorized  representative.  If  parents  and 
children  living  in  a  drug  or  alcohol 
treatment  program  were  treated  as    ■ 
separate  households,  problems  resulting 
from  the  need  for  authorized 
representatives  for  both  the  parent  and 
child  could  become  very  confusing. 
Under  7  CFR  273.1(f)(2),  the  authorized 
representative  for  residents  of  a  drug  or 
alcohol  treatment  center  must  be  an 
employee  of  the  institution 
administering  the  treatment  program. 
The  Department  beheves  that  it  was  the 
intent  of  Congress  to  include  parents 
and  children  in  the  same  household 
even  when  the  parent  is  in  a  drug  or 
alcohol  treatment  center.  By  includixrg 
the  parent  and  child  in  the  same 
household,  the  parent's  income  would 
be  counted  only  once  and  no  authorized 
representative  would  be  needed  for  the 
child.  Currently,  residents  of  a  drug  or 
alcohol  treatment  center  are  certified 
through  an  authorized  representative  of 
the  center.  The  Department  believes  that 
the  authorized  representative  of  the 
center  should  represent  the  entire 
household  whale  the  household  lives  in 
the  center  and  the  center  provides  the 
majority  of  its  meals. 

Therefore,  the  Department  is 
proposing  to  amend  7  CFR 
273.1(eKl)(ii}to  extend  food  stamp 
eligibility  to  children  of  narcotic  addicts 
or  alcoholics  who  are  residents  of  drug 
or  alcohol  treatment  centers. 
Conforming  language  is  also  being 
proposed  to  include  children  of  narcotic 
addicts  or  alcoholics  in  the  "Eligible 
foods"  definition  of  7  CFR  271.2  so  that 
these  children  will  become  eligible  for 
meals  served  to  eligible  households  by 
drug  or-alcohol  rehabiKtation  centeris.  A 
conforming  amendment  is  also  being 
proposed  to  7  CFR  273.1  (J)(2). 

Vehicles  Necessary  to  Cany  Fuel  or 
Water 

Currently,  a  vehicle  is  totally  exempt 
from  being  counted  as  a  resource  if  it  is 
used  primarily  (over  50  percent  of  the 
time)  far  income  producing  purposes; 
aimually  produces  income  consistent 
with  its  fair  market  value;  necessary^for 
long-distance  travel,  other  than  daily 


commuting,  that  is  essential  to  the 
employment  of  a  household  member; 
used  as  the  household's  home;  or  is 
necessary  to  transport  a  physically 
disabled  household  member. 

Section  13923 'of  the  Leland  Act 
amended  section  5(g)(2)  of  the  Act  to 
exclude  fix)m  resources  the  value  of  a 
vehicle  that  a  household  depends  upon 
to  carry  fuel  for  heating  or  water  for 
home  use  when  such  transported  fuel  or 
water  is  the  primary  source  of  fuel  or 
water  for  the  household.  It  is  the  intent 
o.f  Congress  that  households  without 
heating  fuel  or  piped  water  into  their 
homes  receive  this  resource  exclusion 
without  having  to  meet  any  additional 
tests  concerning  the  nature,  capabilities, 
or  other  uses  of  the  vehicle.  House 
Report  No.  Ill,  103rd  Congress,  1st 
Session,  p.  33.  .     - 

This  proposed  rule  mirrors  the 
language  of  section  13924  of  the  Leland 
Act  and  the  accompanying  legislaliye 
history.  The  Department  believes  the 
proposed  regulation  is  general-enough 
■  to  permit  State  agencies  the  greatest 
flexibility.  During  the  January  20.  1994 
public  hearing,  some  individuals 
illustrated  the  need  for  flexibility  by 
stating  that  in  remote  areas  of  Alaska, 
households  bring  in  their  fuel  and  water 
hy  boat.  Under  this  proposed  rule,  the 
State  agency  would  have  the  fiexibility 
to  determine  if  the  boat  meets  the 
vehicle  exclusion  requirement  of  section 
13923  of  the  Leland  Act  because  the 
Department  does  not  define  the  term 
"vehicle". 

The  Department  is  not  proposing  any 
specific  verification  requirements  for 
determining  if  the  value  of  a  vehicle 
should  be  excluded  under  section 
13924.  However,  the  Department 
expects  that  State  agencies  will  verify 
the  need  for  a  vehicle  to  carry  fuel  and 
water  for  the  household's  use  and  is 
soliciting  comments  on  the  best  means 
of  verification.  Some  State  agencies  may 
decide  to  add  a  question  to  their  food 
stamp  applications  that  asks  if  a 
household  depends  on  a  vehicle  to  carry 
water  or  fuel  for  heating.  Other  State 
agencies  may  instruct  its  eligibility 
workers  to  ask  such  a  question  at  a 
hou.sehold's  certification  interview. 
The  Department  understands  that 
there  will  be  some  instances  where 
households  are  hooked  up  to  public 
utilities,  such  as  heat  and  water,  but  are 
unable  to  use  these  utilities  for  whatever 
reason,  such  as  non-payment  of  utility 
bill.  The  Department  believes  that  as 
long  as  a  household  is  using  a  vehicle 
to  carry  fuel  for  heat  or  water,  access  to 
public  utilities  should  have  no  bearing 
on  the  vehicle  exemption. 

Accordingly,  the  Departmentis 
proposing  to  amend  7  CFR  273.8(h)(1)  to 


add  a  new  paragraph  (vi)  to  exclude  as 
a  resource  the  value  of  a  vehicle  that  a 
household  depends  upon  to  carry  fuel 
for  heating  or  water  for  home  use  when 
such  transported  fuel  or  water  is  the 
primary  source  of  fuel  or  wafer  for  the 
household.  Households  will  receive  this 
resource  exclusion  without  having  to 
meet  any  additional  tests  concerning  the 
nature,  capabilities,  or  other  uses  of  the 
vehicle.  Furthermore,  the  household 
will  not  be  required  to  provide 
documentary  evidence,  as  required  in  7 
CFR  273.2(f)(4),  unless  the  basis  for  the 
exclusion  of  the  vehicle  is  questionable. 
If  the  basis  for  the  exclusion  of  a  vehicle 
is  questionable,  the  State  agency  must 
require  documentation  showing  that  the 
vehicle  is  used  to  carry  fuel  for  heating 
or  water  for  home  use.  Also,  the 
Department  is  proposing  a  technical 
amendment  to  7  CFR  273.8(h)(6)  to 
correct  an  oversight  in  the  summary  of 
how  vehicles  are  handled.  The 
Department  failed  to  list  vehicles 
necessary  to  transport  a  physically 
disabled  household  member  as  an 
exclusion.  The  Department  proposes  to 
add  this  exclusion  in  addition  to  the 
exclusion  for  a  vehicle  used  to  carry  fuel 
or  water. 

Vehicles  Needed  To  Seek  and  Continue 
Employment  and  For  Household 
Transportation 

Current  regulations  at  7  CFR 
273.8(h)(3),  in  accordance  with  section 
5(g)  of  the  Act,  require  that  all  licensed 
vehicles  be  evaluated  to  determine  their 
fair  market  value  over  $4,500.  The  fair 
market  value  over  $4,500  is  counted  as 
a  r^ource  for  one  vehicle  per  household 
and  for  vehicles  used  for  work,  training 
or  education,  or  to  seek  work.  For  other 
vehicles,  the  fair  market  value  over 
$4,500  or  the  equity  value,  whichever  is 
greater,  is  counted  as  a  resource.  7  CFR 
273.8(h)  excludes  a  vehicle  as  a  resource 
if  the  vehicle  is  used  primarily  for 
income  producing  purposes;  annually 
produces  income  consistent  with  its  fair 
market  value;  is  necessary  for  long- 
distance travel  that  is  essential  to 
employment;  is  used  as  a  household's 
home;  or  is  necessary  to  transport  a 
physically  disabled  household  member. 

The  Department  has  received 
numerous  comments  from  State 
agencies,  the  general  public  and 
advocate  groups  about  the  $4,500  fair 
market  value  resource  exclusion,  which 
has  remained  imchanged  since  the 
enactment  of  the  Food  Stamp  Act  of 
1977.  The  comments  expressed  the 
belief  that  the  $4,500  fair  market  value 
resource  exclusion  is  too  low  and  does 
not  accurately  reflect  changes  due  to 
inflation,  and  thus  was  detrimental  to 
food  stamp  households. 


Section  13923  of  the  Leland  Act 
amended  section  5(g)(2)  of  the  Act  to 
increase  the  fair  market  value  resource 
exclusion  of  vehicles  in  the  following 
manner.  The  current  $4,500  fair  market 
value  resourt;e  exclusion  will  remain  in 
effect  through  August  31, 1994.  On 
September  1, 1994,  the  resource 
exclusion  will  increase  to  $4,550  and  be 
effective  through  September  30,  1993. 
On  October  1, 1995,  the  resource 
exclusion  will  increase  again  to  S4.n0() 
and  be  effective  through  September  30. 
1996.  On  October  1,  1996  and  on  every 
October  1  thereafter,  the  fair  market 
value  resource  exclusion  of  vehicles 
shall  be  adjusted  annually,  using  a  base 
of  $5,000,  to  reflect  changes  in  the  new 
car  component  of  the  Consumer  Price 
Index  (CPI)  for  All  Urban  Consumers  as 
published  by  the  Bureau  of  Labor 
Stati.stics  for  the  12-month  period 
ending  the  preceding  June  30th, 
rounded  to  the  nearest  $50. 

In  order  to  implement  Section  13923 
of  the  Leland  Act,  the  Department  is 
proposing  to  amend  7  CFR  273.8(h)(.i) 
in  accordance  with  the  timetable 
prescribed  by  Section  13923.  The 
Department  would  provide  the  yearly 
fair  market  value  resource  exclusion  for 
the  period  beginning  October  1,  1996 
and  thereafter  to  State  agencies  on  an 
annual  basis. 

General  Assistance  (GA)  Vendor 
Payments— 7  CFR  273.9(c)(1) 

Current  regulations  at  7  CFR 
273.9(b)(2)(i)  require  State  agencies  lo 
count  pa>Tnents  from  GA  programs  (as 
defined  in  7  CFR  271.2)  as  unearned 
income  even  if  provided  in  the  form  of 
a  third-party  payment,  unless  the 
vendor  payment  is  specifically  exempt 
under  7  CFR  273.9(c)(1). 

Section  13915  of  the  Mickey  Leland 
Childhood  Hunger  Relief  Act  (the  1993 
Leland  Act),  Chapter  3,  Title  XUl  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66, 107  Stat.  674, 
enacted  August  10, 1993),  amended 
section  5(k)(l)(B)  of  the  Food  Stamp  Ai:t 
of  1977,  as  amended  (the  Act),  7  U.S.C. 
2014(k)(l)(B),  to  change  the  treatment  of 
GA  vendor  pajTnents.  As  amended, 
section  5(k)(l)(B)  provides  that  GA 
provided  to  a  third  party  on  behalf  of  a 
household  by  a  State  or  local 
government  shall  be  considered  money 
payable  directly  to  the  household  if  the 
assistance  is  provided  in  lieu  of  a 
benefit  payable  to  the  household  for 
housing  expenses  (exclusive  of  energy 
or  utility-cost  assistance)  under  a  State 
or  local  general  assistance  program  or 
another  basic  assistance  program 
comparable  to  GA  (as  determined  b\  ihe 
Secretary).  Previously,  assistance 
provided  for  living  expenses  was 
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included  as  income,  with  specL&ed 
exceptioos. 

House  Report  103-111.  fk  30  (May  25. 
199S>  indicates  that  administcation  of 
the  current  p«»wisioa  requiring  that  GA 
assistance  provided  iei  living  expenses 
be  couated  as  income  is  complex.  It  also 
states  that  a  recipient's  need  for  food 
stamp  assistaece  is  not  materially 
affected  by  many  of  the  vendor 
paymentSvSiich  as  a  voucher  for 
gasolJB*  to  g9t  to  a  ipb-  interview  or  a 
one-time  payment  to  a  utility  (Xjmpany 
to  prevent  a  shutoff  of  service. 

hi  addition,  the  House  Report 
indicates  that  Congress  wanted  to 
reduce  the  number  of  GA  vendor 
payments  counted  as  income  in  States 
that  provide  some  GA  in  cash.  Under 
section  1722  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
(Pub.  L.  101-624).  GA  vendor  payments 
are  excluded  from  income  puisuant  to 
section  5(k)(l)tH)  of  the  Act.  7  U.S.C. 
2014(k)(l)tHk  in  States  in  which,  by 
State  law.  no  cash  assistance  is 
prcvided.  Section  r^lSof  the  1993 
Leland  Act  would  reduce  the 
differences  in  treatment  of  GA  payments 
from  one  Stafte  to  another. 

The  1993  Leland  Act  did  not  remove 
the  provisian  of  section  5(k)i2]:  that  the 
requirement  to  count  public  assistance 
(PA)  or  GA  payments  shall  not  apply  to 
certain  energy  assistance,  assistance 
provided  by  a  State  or  local  housing 
authority,  emergency  assistance  for 
migrant  or  seasonal  farmworker 
households  during  the  period  such 
househokis  are  in  the  job  stream, 
housing  assistance  payments  made  to  a 
third  porty  on  behalf  of  a  household 
residinjf  m  {ransitienel  housing  fiof  the 
homefess,  or  special  or  emergency 
assistance. 

Therefbfe-,  we  are  proposing,  to  amend 
7  CFR  2^9(cKlKii)  to  require  that 
hoitsing  assistance  provided  to  a  third 
party  on  belmFf  of  a  household  by  a 
State  or  hjcai  GA  program  or  another 
basic  asstsfaiwre  program  comparable  to 
CA  (as  defined  in  §271.2)  shall  be 
counted  as  income,  unless  the 
assistance-  is  one  of  the  following: 

a.  Assjstanee  provided  for  utilit)'^ 
costs.  The- e<<c fusion  is  not  limited  to  the 
costs  idenfffied  m  7  CFR  273.9<d)(5)  as 
allowable  costs  for  the  purposes  of  the 
excess  shelter  deduction. 

b>  Energy  assistance. 

c.  As<iistance  pro<vi4ted  by  a  State  or 
local  bousing  authority. 

d.  Energracy  as,sistam:e  for  migrant 
or  seasoBai  iarmworker  households  hi 
the  job  sTieam. 

e.  TransitismaJ  bousis^  assi^ance  for 
the  horaeiess. 

f.  Emefgeaey  or  speciai  a,ssistance 
over  and  abowe  the  nocmal  gcast. 


g  Assistasee  provided  oader  a  CA 
progsam  if  bo  {>ayra8nts  are  made  under 
the  program  ia  cash. 

Cucreot  regjuLatLons  at  7  CFR 
273.9(c)(lUii)  address  both  PA  and  GA 
vendor  payaients.  The  Food  Stamp 
Program  cegniB^ons  at  7  CFR  271.2 
define  CA  as  assistance  financed  by 
Scale  or  local  fuiid&  "as  part  of  a 
program  which  provides  assistance  to 
cover  living  expenses  or  other  basic 
needs  intended  to  promise  the  heahh  or 
weil- being  of  recipients."  PA  is  defined 
in  that  section  to  mean  certain,  specified 
programs  aothorized  under  the  Social 
Seciarity  Act  of  1935.  such  as  Aid  to. 
Families  with  Dependent  Children 
(AFDQ  and  aid  to  the  aged,  blind  and 
disabled.  The  1993  Leland  Act  did  not 
make  any  changes  in  the  provisions  of 
section  5(1:)  of  the  Act  concerning 
treatment  of  FA  vendor  pajrments. 
Therefore,  PA  and  GA  vendor  payments 
must  be  treated  differently,  and  we  are 
proposing  in  this  rule  t&  separate  the 
provisions  for  treatment  of  PA  and'  GA 
vendor  paynacn^  Becaose  ol  the  need 
to  reorganize  part  of  7  CFR  273.9(c)(l> 
to  distinguish  between  treatment  of  GA 
and  PA  payniente,  we  are  proposing  to 
take  advantage  of  this  opportunity  to 
restructure  7  CFR  273.9(cHl)  in  its 
entirety.  We  are  proposing  this 
reorganization  to  make  specific  vendor 
payment  exclusions  easier  to  locate  in 
the  regulations.  We  are  not  proposing 
any  changes  in  the  requirements  of  the 
section  except  those  required  by  the 
1993  Leland  Act  related  to  the  GA 
vendor  payments.  We  are  proposing 
minor  changes  in  the  languagje  of  the 
section  for  cfarity.  We  are  also  ^ 

proposing  to  remove  the  reference  in 
current  7  CFR  273.9(c)(l)(iii)  to  the 
experimentar  housing  allowaoce 
programs  in  Green  Bay,  Wisconsin,  and 
South  Bend.  Indiana,  because  the 
programs  are  no  longer  in  existence. 

Under  the  proposed  reorganization  of 
§273.9(cKTKthe  provisions  for 
excluding  vendor  payments  would  be 
divided  into  seven  paragraphs  as 
folloivs: 

0)  PA  vendor  payments; 

(ii)  GA  vendor  payments; 

(m>  Department  of  Housing  and 
Urban  Devefopment  vendor  payments; 

(iv)  Verrdor  payments  for  educationaf 
assistance; 

(v|  Vendor  payments  that  are 
rermfwi  rsetnents; 

(vi)  Vendor  payments  made  under 
demonstration  projects;  and 

(vii^  Other  vendor  payments. 

Student  Eacaed  lueonw  Exciusioa — 7 
CFF  2733icm 

Currettt  regulations  at  7  CFR 
273.9((:)(7)  require  State  agencies  to 


exclude  fitora  househoM  ineome  the 
earned  income  of  children  who  are 
members  of  the  household,  students  at 
least  half-time;  and  under  IS.  The 
exclusion  applies  during  temporary 
interruptions  in  school  attendance. 
provided  the  child's  enrollment  will 
resume  following  the  break.  If  the 
child's  earnings  or  amount  of  work 
performed  »:annot  be  differentiated  from 
that  of  other  household  memhers,  the 
total  earnings  are  prorated  equally 
among  the  working  memlSers  an4  the 
child's  pro  rata  shape  is  e?«:Kided. 

Under  current  regulations, 
individuals  are  considered  children  if 
they  are  under  the  parental  control  of 
another  household  nwniber.  The 
exclusion  does  ualt  apply  if  the  sti^dent 
has  formed  a  separate  household.  No 
distinction  is  made  betwewn  students 
who  live  with  their  parents  in  a  separate 
food  stanrp  household  and  students  who 
live  separately  from  parents,  hi 
addition,  the  regulations  do  not  specify 
what  type  of  educational  institution  the 
student  mvst  be  attending  (high  school, 
coQege.  vocational  tFaiDing,  etc.). 

Section  13911  of  the  1993  Leland  Act 
amended  section  5(d)(7)  of  the  Act,  7 
U.S»C  2014(d)(7),  to  exclude  "income 
earned  by  a  child  who  is  a  member  of 
the  household,  who  is  an  elementary  or 
secoocbcy  school  student,  and  who  is  21 
years  of  age  or  younger  *  *  *."  The 
legislative  history  (Hoxwe  Report  103- 
111,  pp.  27-28)  indicatas that  the 
provision  is  intended  to  assist  femities 
with  high  school  students  whose 
education  has  been  delayed  (for 
example,  students  who  have  to  leom 
EngKsh  in  the  dassroorw)  and  who  have 
not  been  able  to  complete  high  school 
before  age  18.  Under  current  rates,  the 
income  of  these  students  would  be 
count«^  in  determimBg  the  dtgibifity 
and  benefits  of  the  hotrseheld  and  could 
resuk  in  a  reduction  in  the  family's 
hefi«iits.or  ineligMtity.  Tlie  Report  al^ 
indit:ates  at  p.  28  that  "ItlfieCemmittee 
wishes  to  enaphasize  that  this 
amendment  in  no  way  changes  eurreni 
law  regarding  those  students  who  live 
away  from  home  and  have  formed  a 
.separate  hou,sehol<i." 

Several  issiuis  have  arisen  in 
connection  with  the  c»rreat  provrsioni 
that  will  continue  to  be  relevant  under 
the  changes  proposed  lo  implement 
section  13911  of  the  1993:  Leland  Act. 
One  issue  has  been  whether  a  student 
has  to  be  under  the  parental  coatroi  of 
a  hotiscbold  member,  as  currently 
required,  for  his  or  her  income  to  be 
excluded.  Parental  conAol  was  the  issue 
in  a  1989  lawsuit  filed  in  Itte  United 
States  District  Court  for  the  District  of 
Maine  (£)»•»  v.  Cornirtkai^oer.  Maine 
Dtfpartment  of  Social  Servicf^  r. 


Sullivan  and  Yeutter.  The  case  involved 
a  high  school  student  under  18  with  a 
child.  The  student  and  child  lived  with 
the  student's  parents  but  were  certified 
as  a  separate  food  stamp  household.  The 
State  agency  did  not  exclude  the 
student's  earnings  from  part-time  work 
because  the  student  was  not  under 
parental  control.  The  District  Court 
decided  that  the  parental  control 
provision  of  the  current  regulations  was 
invalid  because  the  Act  does  not 
expressly  contain  such  a  limitation. 
This  decision  was  subsequently  upheld 
by  the  First  Circuit  Court  of  Appeals, 
933  F.2d  13  (1st  Cir.  1991). 

The  statutory  language  of  section 
13911  does  not  specifically  restrict  the 
student  income  exclusion  to  students 
living  with  their  parents  or  under  the 
parental  control  of  another  adult.  Under 
a  literal  reading  of  the  amended  statute, 
the  exclusion  would  apply  to  any  high 
school  or  elementary  school  student 
under  22.  even  if  the  student  was  living 
separately  fi-om  his  or  her  parents.  The 
House'  Report  at  p.  28  indicates, 
however,  that  the  exclusion  was  not 
intended  to. apply  to  students  who  have 
established  a  separate  residence.  Both 
the  House  Report  and  the  Dion  decision 
support  allowing  the  exclusion  to 
students  who  live  with  their  parents  but 
who  may  have  a  separate  food  stamp 
household.  This  is  a  middle  position 
between  the  extremes  of  an  unrestricted 
exclusion  and  one  limited  to  students 
under  parental  control,  and  it  is  the 
position  we  are  proposing  to  adopt.  We 
invite  comments  concerning  the  best 
way  to  implement  this  provision  so  as 
to  limit  the  income  exclusion  to  the 
households  Congress  intended  to  help 
without  placing  an  unnecessary 
administrative  burden  on  households 
and  State  agencies. 

In  this  niie  we  are  proposing  to 
amend  7  CFR  273.9(c)(7)  to  provide  that 
the  earned  income  of  elementary  or  high 
school  students  who  are  21  years  of  aga 
or  younger  and  living  with  their  p>arents 
(rather  than  in  a  separate  living 
arrangement)  shall  be  excluded.  The 
exclusion  would  apply  if  the  student  is 
in  the  same  food  stamp  household  as  a 
natural,  adoptive  or  step-parent  or  is 
under  the  parental  control  of  anothei 
member  of  the  same  food  stamp 
household.  The  exclusion  would  also  be 
allowed  if  the  student  is  in  a  separate 
food  stamp  household  but  is  living  with 
a  natural,  adoptive  or  step-parent. 
Parental  control  would  not  be  a  factor  if 
the  student  is  in  a  separate  food  stamp 
household. 

Another  issue  concerning  the  income 
of  students  that  has  come  to  our 
attention  is  whether  to  require  that 
students  be  attending  school  at  least 


halftime  for  the  exclusion  to  apply.  The 
legislative  history  of  section  13911  of 
the  1993  Leland  Act  did  not  addr^s  this 
issue.  However,  because  the  legislation 
extends  the  exclusion  to  students  age  21 
and  under,  we  believe  it  is  important 
that  the  exclusion  be  limited  only  to 
those  students  who  are  seriously 
pursuing  a  regular  high  school  diploma 
or  General  Equivalency  Diploma  (GED). 
According  to  House  Report  1^13-111, 
Congress  intended  this  income 
exclusion  to  assist  households  in  which 
a  student's  education  has  been  delayed. 
Frequently,  students  who  have  dropped 
out  of  school  for  a  time  decide  to  obtain 
a  GED  instead  of  a  regular  high  school 
diploma.  These  students  may  be  earning 
sufficient  income  to  adversely  affect  the 
household's  benefits  if  the  earnings 
were  counted.  Therefore,  we  are 
proposing  that  the  earned  income  of 
elementary  or  high  school  students  be 
excluded  if  the  student  is  attending 
school  (including  GED  classes)  at  least 
half-time. 

A  related  issue  is  the  point  at  which 
a  student's  earnings  must  be  counted. 
For  example,  a  household  applies  on 
June  10,  and  the  student  will  be  21  on 
June  20.  Or.  a  household  is  certified 
through  December  31,  and  the  student 
turns  21  on  August  10.  This  issue  was 
addressed  in  Policy  Memo  84-6  dated 
October  24. 1983,  which  has  since  been 
rescinded.  The  Policy  Memo  provided 
that  if  a  student  turned  18  in  the  month 
of  application,  the  caseworker  should 
determine  at  the  time  of  the  interview 
how  much  income  the  student  received 
or  anticipated  receiving  after  turning  18. 
That  amount  would  be  counted  as 
income  to  the  household,  and  any 
amount  received  prior  to  the  18th 
birthday  would  be  excluded.  For 
participating  households,  the  Policy 
Memo  provided  that  the  student's 
earned  income  should  not  be  counted 
before  he  or  she  turned  18.  Because  it 
would  not  be  feasible  to  determine  and 
count  only  the  portion  of  a  month's 
income  that  was  received  after  the 
birthday  for  an  ongoing  household,  the 
income  would  be  counted  in  the  month 
the  student  turned  18  only  if  the  change 
occurred  on  the  first  of  the  month. 
A  rule  published  in  the  Federal 
Register  on  December  4. 1991  (56  FR 
63597),  amended  the  regulations  for 
retrospective  budgeting  to  incorporate 
the  provisions  of  Policy  Memo  84-6  for 
retrospectively  budgeted  households 
into  the  regulations.  Current  regulations 
at  7  CFR  273.21(i)(l)(vii)(A)  provide  that 
the  earned  income  of  a  student  is 
counted  only  if  the  student  is  18  years 
of  age  or  older  "at  the  beginning  of  the 
budget  month."  By  way  of  providing  an 
example,  the  preamble  to  the  rule  (56 


FR  at  63602)  clarifies  that  in  a  two- 
month  retrospective  budgeting  system, 
if  a  student  turns  18  during  the  month 
of  September,  the  student's  earned 
income  is  not  counted  until  the  month 
of  October  becomes  the  budget  month. 
That  is  when  the  student  is  18  years  of 
age  at  the  beginning  of  the  budget 
month. 

An  objection  was  raised  to  the 
provision  in  Policy  Memo  84-6  that 
required  State  agencies  to  treat 
applicant  and  ongoing  households 
differently.  For  the  month  of 
application,  workers  were  required  to 
count  the  income  received  by  a  student 
after  he  turned  18.  However,  in  an 
ongoing  household,  the  income  was  not 
to  be  counted  unless  the  student  turned 
18  on  the  first  of  the  month. 

To  make  the  requirements  for 
applicant  and  ongoing  households  and 
prospective  and  retrospective  budgeting 
procedures  the  same,  we  are  proposing 
to  add  a  new  paragraph  (E)  to  7  CFR 
273.10(e)(2)(i)  to  provide  that  for 
prospective  eligibility  and  benefit 
determination,  the  earned  income  of  a 
high  school  or  elementary  school 
student  shall  be  counted  beginning  with 
the  month  following  the  month  in 
which  the  student  turns  22.  We  are  also 
proposing  to  amend  7  CFR 
273.21(j)(l)(vii)  to  provide  for 
retrospective  eligibility  and  budgeting 
purposes  that  the  income  of  an 
elementary  or  secondary  student  shall 
be  counted  beginning  with  the  budget 
month  after  the  month  in  which  the 
student  turns  22.  In  the  examples  above, 
the  earnings  of  the  student  who  will  be 
22  in  the  middle  of  June,  the  month  of 
application,  would  not  be  included  in 
household  income  until  July.  The 
earnings  of  the  student  who  turns  22  in 
August  in  the  middle  of  the  certification 
period  would  not  be  included  in 
household  income  until  September. 
Eligibility  workers  would  have  lo  be 
alert  to  a  change  in  the  age  of  a  student 
during  the  certification  period.  Under 
this  proposal,  a  student's  earnings 
would  be  included  in  budget  month 
income  the  month  following  the  month 
the  student  turns  22  under  both 
prospective  and  retrospective  budgeting 
and  at  application  and  during  the 
certification  period.  Under  retrospective 
budgeting,  the  effect  of  including  a 
student's  earnings  would  not  be 
reflected  in  the  allotment  until  the 
issuance  month  corresponding  to  the 
budget  month  following  the  month  in 
which  the  student  becomes  22. 

This  rule  proposes  to  amend  7  CFR 
273.9(c)(7)  to  provide  that  the  earned 
income  of  an  elementary  or  secondary 
school  student  shall  be  excluded  if  the 
student  is  (1)  21  years  of  age  or  younger 
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(2)  living  in  the  same  food  stamp 
household  with  a  natural,  adoptive  or 
step-parent,  under  the  parental  control 
of  another  member  of  the  same  food 
stamp  household  other  than  a  parent,  or 
in  a  separate  food  stamp  household  but 
living  with  a  natural,  adoptive  or  step- 
parent; and  (3)  attending  school 
(including  GED  classes)  at  least  half- 
time.  We  are  retaining  the  provisions  of 
the  current  regulations  regarding  the 
continuation  of  the  exclusion  during 
temporary  interruptions  in  school 
attendance  and  the  proration  of  income 
when  the  child's  share  cannot  be 
differentiated.  We  are  also  proposing  to 
amend  7  CFR  273.10(e)(2)(i)  and  7  CFR 
273.21(j)(l)(vii)(A)  to  provide  that  the 
earnings  of  elementary  and  secondary 
school  students  shall  not  be  counted 
until  the  month  following  the  month  in 
which  the  student  becomes  22.  For 
clarity,  we  propose  to  amend  the  phrase 
in  the  first  sentence  of  7  CFR 
273.21(j)(l)(vii){A)  regarding  averaged 
income  to  add  a  reference  to  7  CFR 
273.21(f),  which  specifies  the 
circumstances  under  which 
retrospectively  budgeted  income  may  be 
averaged. 

Improving  Access  To  Employment  and 
Training  Activities 

Under  7  CFR  273.9(d)(4),  households 
are  allowed  to  deduct  from  their  income 
their  actual  dependent  care  expenses  up 
to  a  maximum  amount  of  $160  per 
month  per  dependent.  These  dependent 
care  expenses  must  be  necessary  for  a 
household  member:  (1)  to  accept  or 
continue  employment.  (2)  to  participate 
in  the  Food  Stamp  Program's 
Employment  and  Training  (E&T) 
Program  or  an  equivalent  effort  by  those 
not  subject  to  E&T.  or  (3)  to  attend 
training  or  receive  education  or  training 
which  is  preparatory  to  employment. 

Section  404  of  the  Hunger  Prevention 
Act  of  1988.  Pub.  L.  100-435  (HPA), 
amended  section  5(e)  of  the  Act  to 
increase  the  dependent  care  deduction 
for  certain  households  and  to  provide 
that  other  households  would  not  be 
entitled  to  the  dependent  care 
deduction.  The  HPA  provided  that 
households  eligible  for  the  dependent 
care  deduction  can  deduct  up  to  $160  a 
month  per  dependent  rather  than  $160 
per  household,  and  specified  that  the 
dependent  care  deduction  cannot  be 
taken  for  dependent  care  expenses 
which  are  reimbursed  under  an 
employment  and  training  program  as 
specified  in  section  6(d)(4)(I)  of  the  Act. 
Accordingly,  the  Department  amended  7 
CFR  273.9(d)(4)  and  7  CFR 
273.10(e)(l)(i)(E)  to  implement  HPA 
changes. 


On  October  13, 1988,  the  Family 
Support  Act «f  1988,  Pub.  L.  100-485. 
(Family  Support  Act)  was  enacted. 
Section  302  of  Title  III  of  the  Family 
Support  Act  provides  for  Transitional 
Child  Care  (TCC)  for  eligible  families 
which  have  ceased  to  receive  Aid  to 
Families  with  Dependent  Children 
(AFDC)  Program  benefits  as  a  result  of 
increased  hours  or  increased  income 
from  employment.  Section  301  of  Title 
III  also  specifies  that  any  money 
received  as  payment  for  child  care  or 
any  reimbursement  for  costs  incurred 
for  child  care  shall  not  be  treated  as 
income  for  purposes  of  any  other 
Federal  or  federally  assisted  program 
that  bases  eligibility  or  the  amount  of 
benefits  upon  need.  In  response  to  Title 
III,  the  Department  amended  7  CFR 
273.10(d)(l)(i)  to  allow  a  deduction  for 
only  the  portion  of  child  care  expense 
which  is  not  reimbursed  or  not  paid  for 
by  the  Job  Opportunities  and  Basic 
Skills  Training  (JOBS)  program  under 
Title  IV-F  of  the  Social  Security  Act  (42 
U.S.C.  681,  et  seq.)  or  the  Transitional 
Child  Care  (TCC)  program.  (Provisions 
of  the  Family  Support  Act  authorizing 
TCC  are  found  in  section  402(g)(1)  of  the 
Social  Security  Act,  42  U.S.C.  602(g)(1).) 
With  the  enactment  of  the  Leland  Act. 
additional  modifications  to  Food  Stamp 
Program  regulations  are  required  in  the 
areas  of  the  dependent  care  deduction 
and  the  amount  allowed  for  E&T 
dependent  care  and  other  work-related 
reimbursements. 

Dependent  Care  Deduction 

Section  13922  of  the  Leland  Act 
amended  section  5(e)  of  the  Act  by 
replacing  the  $160  a  month  maximum 
dependent  care  deduction  with  a  two- 
tier  maximum  dependent  care 
deduction.  For  each  child  under  the  age 
of  two.  the  maximum  monthly 
dependent  care  deduction  is  $200;  for 
all  other  dependents,  the  maximum 
monthly  dependent  care  deduction  is 
$175.  Implementation  of  the  two-tier 
maximum  dependent  care  deduction 
shall  take  effect  and  shall  be 
implemented  on  September  1, 1994.  In 
its  discussion  on  implementing  the  two- 
tier  maximum  dependent  care 
deduction.  Congress  urged  that 
implementation  be  conducted  in  ways 
that  will  minimize  administrative 
burdens  on  State  agencies.  For  example, 
when  a  child  reaches  his  or  her  second 
birthday  before  the  end  of  a  certification 
period,  the  State  agency  should  not  be 
required  to  reduce  the  maximum 
monthly  dependent  care  deduction  from 
$200  to  $175  until  the  household's  next 
recertification  (House  Conference 
Report  No.  213. 103rd  Congress.  1st 
Session  (1993),  p.  926). 


Therefore,  the  Department  is 
proposing  to  amend  7  CFR  273.9(d)(4) 
and  7  CFR  273.10(e)  by  replacing  the 
$160  a  month  maximum  dependent  care 
deduction  with  the  $200  a  month 
maximum  dependent  care  deduction  for 
each  child  under  two  years  of  age  and 
$175  a  month  maximum  dependent  care 
deduction  for  each  other  dependent. 
The  Department  is  also  adding  a 
requirement  that  whenever  a  child 
reaches  his  or  her  birthday  during  Ihe 
'certification  period,  the  maximum 
dependent  care  deduction  shall  be 
adjusted  no  later  than  the  next  regularly 
scheduled  recertification. 

Additionally,  the  Department  is 
proposing  a  conforming  change  to  7  CFR 
273.10(d)(l)(i)  to  replace  the  term  "child 
care  expense"  with  the  term  "dependent 
care  expense"  in  order  to  clarify  that  it  . 
is  dependent  care  expenses  reimbursed 
by  the  JOBS  or  TCC  programs  which  are 
not  deductible  for  food  stamp 
households,  not  just  child  care 
expenses. 

Dependent  Care  Reimbursement  for  the 
Food  Stamp  Employment  and  Training 
Program 

Since  1971.  individuals  who  are  not 
specifically  exempted  by  the  Act  have 
been  required  to  register  for  work  at  the 
time  of  application  as  a  condition  of 
eligibility  for  food  stamp  benefits.   . 
Currently,  7  CFR  273.7(a)  requires  that 
they  register  at  application  and  once 
every  12  months  thereafter. 

In  April  1987,  State  agencies  began 
operating  the  Food  Stamp  Employment 
and  Training  (E&T)  Program,  a  program 
aimed  specifically  at  improving  food 
stamp  recipients'  ability  to  gain 
employment,  increase  earnings  and 
reduce  their  dependency  on  public 
assistance.  State  agencies  operate  a 
variety  of  employment  and  training 
activities,  including  job  search  and  job 
search  training,  self-employment  efforts, 
and  vocational  and  education  activities. 

Work  registrants  are  the  most  job 
ready  of  the  food  stamp  population  and 
comprise  approximately  8  percent  of  all 
food  stamp  recipients.  Of  those  food 
stamp  recipients  who  register  for  work, 
about  70  percent  are  subject  to  the  E&T 
requirements. 

Certain  work  registrants  are  exempted 
from  E&T  participation  by  State 
agencies  and  are  not  required  to 
participate  in  the  program.  Food  stamp 
recipients  may  also  volunteer  to 
participate  in  the  E&T  program. 

Current  regulations  at  7  CFR 
273.7(d)(l)(ii)  require  State  agencies  to 
provide  payments  or  reimbursements  to 
participants  in  the  Food  Stamp  E&T 
program  for  certain  expenses  that  are 
reasonably  necessary  and  directly 


related  to  participation  in  the  E&T 
program.. The  Federal  government 
matches  half  the  amount  State  agencies 
spend  to  reimburse  participaats  under  7 
CFR  273.7(d)(l)(ii)(B)  for  the  actual 
costs  of  transportation  and  other  costs 
(excluding  dependent  care)  that  are 
determined  by  the  State  agency  to  be 
necessary  and  directly  related  to 
participation  in  the  E&T  program. 
Therefore,  the  Federal  government  will 
pay  up  to  $12.50  of  the  $25  per  month. 
State  agencies  may  supplement  thia 
amount,  but  without  Federal  matching 
funds. 

State  agencies  must  also  provide 
payments  or  reimbursements  to  E&T 
participants  for  dependent  care 
expenditures  of  up  to  $160  per 
dependent  per  month.  The  Federal 
government  will  pay  up  to  $80  of  the 
$160  per  month.  A  reimbursement 
cannot  be  provided  for  a  dependent  age 
13  or  older  unless  the  dependent  is 
physically  and/or  mentally  incapable  of 
caring  for  himself  or  herself  or  is  under 
court  supervision.  The  Federal 
government  will  not  reimburse  more 
"  than  the  actual  cost  ef  dependent  care 
expenses  up  to  $80  per  dependent  per 
month,  regardless  of  how  many 
household  members  are  participating  in 
E&T.  Finally,  an  E&T  participant  is  not 
entitled  to  the  reimbursement  for 
dependent  care  expenditures  if  a 
member  of  the  participant's  food  stamp 
household  provides  .the  dependent  care 
serv'ices.  ,     •  . 

Changes  to  Dependent  Care 
Reimbursements 

Section  13922  of  the  Leland  Act 
amended  section  6(d)  of  the  Food  Stamp 
.  Act  to  remove  the  $160  cap  on 
dependent  care  reimbursements  to 
participants  in  the  E&T  program.  In 
place  of  the  cap,  State  agencies  must 
reimburse  the  actual  costs  of  dependent 
care  expenses  up  to  a  limit  set  by  the 
State  agency.  Section  13922  stipulates 
that  the  statewide  limit  set  by  the  State 
agency  cannot  be  less  than  the  limit  for 
the  dependent  care  deduction  under 
.section  5(e)  of  the  Act.  that  is.  $200  per 
month  for  each  dependent  under  age  2 
and  $175  per  month  for  each  other 
dependent.  In  no  event  may  the 
reimbursement  exceed  the  applicable 
local  market  rate  as  determined  by 
procedures  consistent  with  tlie  JOBS 
Program.  Thus,  the  State  agency  must 
reimburse  actual  costs  for  dependent 
care  up  to  either  the  local  market  rate  or 
the  statewide  limit  set  by  the  State 
agency,  whichever  is  lower.  The 
Department  will  continue  fo  match  State 
agency  expenditures  for  reimbursements 
at  the  50  percent  level. 


An  example  will  help  to  explain  the 
above  provision.  Assume  that  a  State 
agency  sets  a  statewide  limit  of  $250, 
vvhich  is  higher  than  the  dependent  care 
deduction,  on  the  amount  of  dependent 
care  costs  it  will  reimburse.  In  City  A, 
the  local  market  rate  is  also  $250.  Thus, 
the  State  agency  would  reimburse  a 
participant  in  the  E&T  program  for 
actual  costs  up  to  $250.  In  City  B,  die 
local  market  rate  is  $225.  Even  if  the 
actual  cost  for  dependent  care  is  $250, 
the  State  agency  will  only  reimburse  the 
participant  for  $225.  the  local  market 
rate,  as  the  State  agency  cannot  provide 
reimbursement  4)ayraents  which  exceed 
the  local  market  rate.  In  Qty  C.  the  local 
market  rate  is  $275.  The  State  agency 
would  reimburse  the  participant  for 
$250.  tbe  statewide  limit.  In  any  of  the 
scenarios  above,  if  the  actual  cost  of 
dependent  care  was  less  than  the 
statewide  limit  of  $250,  the  State  agency 
would  only  reimburse  the  actual  cost  of 
care.  Hence,  the  State  agency  must  pay 
the  lowest  of  the  actual  cost  of 
dependent  care,  the  local  market  rate,  or 
the  statewide  limit.  The  State  agency 
may  supplement  this  amount,  but 
without  Federal  matching  funds. 

Persons  determined  by  the  State 
agency  to  have  actual  monthly  expenses 
that  are  reasonably  necessary  and 
directly  related  to  participation  in  the 
E&T  program  which  exceed  the 
allowable  reimbursement  amount  (i.e., 
exceed  the  local  market  rate)  will 
continue  to  be  considered  by  the  State 
agency  to  have  good  cause  for 
nonparticipation  in  an  E&T  component. 

Defining  the  Statewide  Limit 

Section  13922(b)  of  the  Leland  Act 
directs  each  State  agency  to  establish  a 
statewide  limit  on  reimbursable 
dependent  care  expenses.  The  statewide 
limit  may  be  any  amount  the  State 
agency  chooses  provided  it  is  equal  to 
or  higher  than  the  amount  of  the 
dependent  care  deduction  under  7  CFR 
273.9(d)(4),  Uiat  is,  at  least  $200  per 
month  for  dependents  under  age  2  and 
$175  per  month  for  all  other 
dependents.  The  statewide  limit  may  be 
a  single  amount  of  at  least  $200  per 
month  or  it  may  be  two  different 
amounts  (one  for  dependents  under  age 
2  and  another  for  dependents  age  2  and 
over).  Additionally,  the  State  agency 
may  establish  different  statewide  liniiLs 
for  dependents  with  special  needs  and 
for  full-time  and  part-time  care. 

The  statewide  limit  would  be  used 
only  when  it  is  lower  than  both  the  local 
market  rate  and  the  actual  cost  of  care. 
If  the  local  market  rate  is  lower  than 
either  the  statewide  limit  or  the  actual 
cost,  the  statewide  limit  would  not 
affect  how  much  the  State  agency  must 


pay— it  is  obligated  to  pay  the  local 
market  rate.  Likewise,  if  Uie  actual  cos! 
of  dependent  care  is  lower  than  either 
the  statewide  limit  or  the  local  market 
rate,  the  State  would  pay  for  actual 
expenditures. 

The  statewide  limit  would  apply 
equally  to  four  categories  of  care  (center 
care,  group  family  care,  family  day  care 
and  in-home  care)  in  all  areas  of  the 
State.  Unless  the  State  agency  chooses 
to  establish  a  different  statewide  limit 
for  children  with  special  needs  or 
physically  or  menUUy  disabled  adults, 
the  same  limit  would  apply  to  these 
categories  of  dependents. 

The  Department  is  proposing  that 
State  agencies,  in  revising  their  current 
E&T  reimbursement  procedures  to 
include  a  statewide  limit,  adopt  the 
limit(s)  already  established  and  in  use 
by  State  IV-A  agencies  pursuant  to 
section  402(g)  of  the  Social  Security  An 
(49  Stat.  620  (42  U.S.C.  301  et  seq.))  and 
specify  the  lirait(s)  in  their  State  E&T 
Plans. 

Defining  the  Local  Market  Bate 

Section  13922  of  the  Leland  Act  also 
directs  State  agencies  to  determine  local 
market  rates  using  procedures 
consistent  with  section  402(g)  of  the 
Social  Security  Act  (42  U.S.C.  602(g). 
Section  402(g)  programs  set  local  market 
rates  at  the  75th  percentile  of  the  cost 
of  child  care  based  on  a  survey  of  actual 
charges  in  a  local  area.  This  process  is 
described  in  45  CFR  255.4(a)  (2)  and  (3). 
in  accordance  with  42  U.S.C. 
602(g)(3)(B)(i). 

Under  section  402(g),  local  market 
rates  are  determined  for  the  same  four 
categories  of  care  that  apply  to  the 
statewide  limit,  i.e.,  center  care,  group 
family  care,  family  day  care  and  in- 
home  care.  Local  market  rates  must  also 
vary  according  to  the  age  or  special 
needs  of  the  child.  For  example,  rates 
must  ref1fct;t  care  for  infants,  toddlers, 
pre.«i<i)ool,  and  school  children.  Finally, 
lotn!  market  rates  must  also  differentiate 
bet  .veen  full-time  and  part-time  care, 
and  ivP.ect  considerations  for  reductions 
in  the  cost  of  tare  for  additional 
chili^ren  from  the  same  family. 

The  Department  is  proposing  that 
State  agencies,  in  revising  their  current 
EiStT  reinvbursement  procedures,  adopt 
the  lw;al  market  rates  for  child  care 
already  established  and  in  use  by  State 
IV-A  agencies.  This  would  alleviate  the 
need  for  the  State  agencies  to  conduct 
separate  surveys  and  determinations  as 
described  above.  State  agencies  would 
be  required  to  specify  local  market  rates 
in  tlieir  E&T  State  Plans.  However,  a 
de.scription  of  the  methodology  used  to 
establish  the  local  market  rates  would 
not  be  required. 
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Food  Stamp  E&T  reimbursements  may 
be  used  to  pay  the  cost  of  care  for  a 
broader  range  of  dep)endents  than 
allowed  under  section  402(g)  programs. 
Section  402(g)  programs  provide  child 
care  for  AFDC-eligible  dependents  who 
are:  Under  age  13;  physically  or 
mentally  incapable  of  caring  for 
themselves;  or  under  court  supervision, 
to  the  extent  that  such  child  care  is 
necessary  to  permit  AFDC-eligible 
family  members  to  work  or  attend 
educational  or  training  programs.  AFDC 
child  care  is  generally  limited  to 
dependents  under  age  18,  due  to  AFDC 
eligibility  criteria. 

m  accordance  with  7  CFR 
273. 7(d)(l)(ii),  dependent  care 
reimbursemeftts  must  be  provided 
under  the  E&T  program  for  dependents 
who  are:  Age  13  or  younger;  physically 
and/or  mentally  incapable  of  caring  for 
themselves;  or  under  court  supervision, 
regardless  of  the  age  of  the  dependent. 
Therefore,  State  agencies  would  be 
required  to  establish  separate  local 
market  rates  that  address  the  cost  of  care 
for  dependents  over  age  18  (or  no  longer 
AFDC-eligible)  who  are  physically  and/ 
or  mentally  incapable  of  caring  for 
themselves  or  under  court  supervision, 
as  this  type  of  care  is  not  addressed 
under  section  402(g).  State  agencies 
would  not  be  required  to  follow  the 
procedures  under  section  402(g)  for 
determining  local  market  rates  for  this 
type  of  care.  The  separate  local  market 
rates  established  by  ihe  State  agency 
would  be  included  in  the  E&T  State 
Plan. 

Fifty  percent  Federal  funding  will  be 
available  to  State  agencies  for  the  actual 
cost  of  dependent  care  up  to  the  local 
market  rate  or  the  statewide  limit 
established  by  the  State  agency.  State 
agencies  would  not  pay  an  amount 
lower  than  the  lowest  of  the  actual  cost 
of  care,  the  statewide  limit,  or  the  local 
market  rate. 

The  Department  is  proposing  that  two 
paragraphs  be  added  to  7  CFR 
273.7(c)(4)  of  the  current  regulations. 
They  would  require  that  State  agencies 
include  the  dependent  care  statewide 
limit(s)  and  the  local  market  rates  to  be 
used  in  determining  dependent  care 
reimbursement  amounts  in  their  State 
E&T  Plans. 

The  Department  is  also  proposing  that 
7  CFR  273.7(d)(l){ii)(A)  be  amended  by 
removing  the  current  $160  cap  on 
dependent  care  reimbursements. 
Instead,  State  agencies  would  reimburse 
participants  in  the  E&T  program  for 
dependent  care  expenses  up  to  the 
actual  cost  of  dependent  care,  the  local 
market  rate,  or  the  statewide  limit, 
whichever  is  lowest.  Fifty  percent 
Federal  funding  will  continue  to  be 


available  to  State  agencies  for  the  actual 
cost  of  dependent  care  up  to  the  local 
market  rate  or  the  statewide  limit, 
whichever  is  lower. 

Proration  of  Benefits— 7  CFR  273.10(a) 

Current  regulations  at  7  CFR 
273.10(a)(2)  require  that  if  an 
application  for  recertification  is 
submitted  after  a  household's 
certification  period  has  expired,  the 
application  shall  be  considered  an 
initial  application  and  the  household's 
benefits  for  the  first  month  shall  be 
prorated  in  accordance  with  7  CFR 
273.10{a){l)(ii).  Section  13916  of  the 
1993  Leland  Act  amended  Section 
8(c)(2)(B)  of  the  Food  Stamp  Act.  7 
U.S.C.  2017(c)(2)(B),  to  eliminate 
proration  of  first  month's  benefits  if  a 
household  is  recertified  for  food  stamps 
after  a  break  in  participation  of  less  than 
one  month. 

Current  regulations  at  7  CFR 
273. 10(a)(l)(ii)  require  that  a 
"household's  benefit  level  for  the  initial 
month  of  certification  be  based  on  the 
day  of  the  month  it  applies  for  benefits 
and  that  the  household  receive  benefits 
from  the  date  of  application  to  the  end 
of  the  month.  Prior  to  the  enactment  of 
the  1993  Leland  Act.  "initial  nionth  of 
certification"  referred  to  the  first  month 
for  which  an  allotment  is  issued  to  a 
household  following  any  period  in 
which  suckhousehold  was  not 
participating  in  the  Food  Stamp 
Program.  Section  13916  of  the  1993 
Leland  Act.  however,  revised  the 
definition  of  "initial  month"  to  now 
mean  the  first  month  for  which  an 
allotment  is  issued  to  a  household 
following  any  period  of  more  than  one 
month  in  which  such  household  was 
not  participating  in  the  Food  Stamp 
Program.  Therefore,  if  a  household 
reapplies  for  benefits  after  a  break  in   . 
participation  of  less  than  one  month, 
that  month  of  application  is  not 
considered  an  initial  month,  and  the 
household's  benefits  for  that  month 
cannot  be  prorated.  Current  regulations 
already  prohibit  the  proration  of  first 
rnonth's  benefits  for  migrant  and 
seasonal  farmworker  households  that 
apply  for  benefits  within  30  days 
following  the  end  of  their  last 
certification  period.  The  Department  is" 
proposing  to  revise  7  CFR 
273.10(a)(l)(ii)  and  (2)(i)  to  prohibit  the 
proration  of  first  month's  benefits  for  all 
households  that  apply  for  benefits  after 
a  break  in  participation  of  less  than  one 
month. 

The  Department  is  also  proposing  to 
remove  trom  the  regulations  paragraphs 
(a)(2)  (ii)  and  (iii)  of  7  CFR  273.10.  Both 
provisions,  which  prohibit  proration  in 
the  first  month  of  a  household's  new 


certification  period,  have  been  made 
moot  by  Section  13916  of  the  1993 
Leland  Act. 

Implementation 

Section  13971  of  the  Leland  Act 
requires  implementation  of  the 
provisions  contained  in  this  proposed 
rule  on  September  1, 1994.  Therefore, 
we  are  proposing  that  the  amendments 
made  by  this  rule  be  effective  and 
implemented  on  September  1. 1994. 
State  agencies  would  be  required  to 
adjust  the  cases  of  ongoing  households 
at  the  next  recertification,  at  household 
request,  or  when  the  case  is  next 
reviewed,  whichever  comes  first,  and 
provide  restored  benefits  back  to  the 
required  implementation  date.  If  for  any 
reason  a  State  agency  fails  to  implement 
on  the  required  date,  restored  benefits 
shall  be  provided,  if  appropriate,  back  to 
the  required  implementation  date  or  the 
date  of  application,  whichever  is  later. 
Variances  resulting  from 
implementation  of  the  provisions  of  the 
final  rule  would  be  excluded  from  error 
analysis  for  120  days  from  the  riequired 
implementation  date,  in  accordance 
with  section  13951  of  the  Leland  Act. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps,  Grant 
programs-social  programs. 

7  C^R  Part  273 

Administrative  practice  and 
procedures,  Aliens,  Ciaims,  Food 
stamps.  Grant  programs-social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly,  7  CFR  Parts  271  and  273 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Parts  271 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C  2011-203?. 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

§271.2    [Amended] 

2.  In  271.2,  in  the  definition  of 
"Eligible  foods",  paragraph  (4)  is 
amended  by  removing  the  words 
"eligible  households"  and  adding  in 
their  place  the  words  "narcotic  addicts 
or  alcoholics  and  their  children  who 
live  with  them". 

PART  27»-CERTIFICAT10N  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §273.1: 

a.  Paragraphs  (a)(2)(i)  (B)  and  (C)  are 
revised. 

b.  Paragraph  (a)(2)(i)(D)  is  removed. 


c.  Paragraph  (a)(2)(ii)  is  amended  by 
removing  the  reference  to  "(a)(2)(i)(A) 
and  (a)(2)(i)(B)"  and  adding  in  its  place 
a  reference  to  "(a)(2)(i)(A),  (a)(2)(i)(B), 
and  (a)(2)(i)(C)". 

d.  Paragraph  (e)(l)(ii)  is  amended  by 
adding  the  words  "and  their  children 
who  live  with  them"  after  the  words 
"Narcotic  addicts  or  alcoholics". 

e.  Paragraph  (0(2)  is  amended  by 
adding  the  words  "and  their  children 
who  five  with  them"  after  the  words 

"(as  defined  in  §  271.2)". 

The  revision  reads  as  follows: 

§273.1    Household  concept. 

(a)  Household  definition.  *   •   * 
(2)  Special  definition: 
(0*   *   * 

(B)  Children  (excluding  foster 
children)  under  18  years  of  age  who  live 
with  and  are  under  the  parental  control 
of  a  household  member  other  than  their 
parent.  Children  are  considered  to  be 
under  parental  control  for  purposes  of 
this  provision  if  the  children  are 
financially  or  otherwise  dependent  on  a  -• 
member  of  the  household.  Children  who 
are  living  with  their  children  orwho  are 
married  and  living  with  their  spouse  are 
considered  to  be  independent  units  and 
not  under  parental  control;  thus  they 
may  be  considered  a  separate  household 
if  they  purchase  food  and  prepare  meals 
■separately. 

(C)  Parents  living  with  their  natural, 
adopted  or  stepchildren  21  years  of  age 
or  younger  (who  are  not  themselves 
parents  living  with  their  children  or 
married  andliving  with  their  spouses). 
Children  21  years  of  age  or  younger  who 
are  parents  themselves  and  living  with 
their  children  or  who  are  married  and 
living  with  their  spouses  may  be 
considered  separate  households  if  they 
purchase  food  and  prepare  meals 
separately. 

*  »        *        «        * 

4.  In  §273.7: 

a.  A  new  paragraph  ((:)(4)(xiv)  is 
added. 

b.  A  new  paragraph  (c)(4)(xv)  is 
added. 

c.  Paragraph  {d)(l)(ii)(A)  is  amended 
by  revisingthe  first,  seventh,  and  last 
sentences. 

The  additions  and  revisions  read  as 
follows: 

§273.7    Work  Requirements. 

*  *        •         •         » 

(c)  State  agency  responsibilities. 


(xv)  The  local  market  rates  of 
dependent  care  providers  in  the  State. 
State  agencies  shall  adopt  the  local 
market  rates  already  established  by 
programs  under  section  402(g)  of  the 
Social  Security  Act.  State  agencies  shall 
establish  separate  local  market  rates  for 
categories  of  care  relevant. to  food  stamp 
.  E&T  which  are  riot  addresserf\inder 
section  402(g)  of  the  Social  Security  Act 
and  include  such  rates  in  the  E&T  State 
Plan. 
•        •        ♦   '     »        • 

-    -  (d)  Federal  financial  participation. 
(1)  Employment  and  training  grants. 

(ii)  *   *   * 

(A)  The  costs  of  such  dependent  care 
expenses  that  are  determined  by  the 
State  agency  to  be  necessary  for  the 
participation  of  a  household  member  in 
the  E&T  program  up  to  the  actual  cost 
of  dependent  care,  the  local  market  rate, 
or  the  statewide  limit,  whichever  is 
'  lowest."   *   •  If  more  than  one 
household  member  is  required  to 
participate  in  the  E&T  program,  the 
State  agency  shall  provide 
reimbursement  for  the  actual  cost  of 
dependent  care,  the  local  market  rate,  or 
the  statewide  limit,  whichever  is  lowest, 
for  each  dependent  in  the  household, 
regardless  of  the  number  of  household 
menrbers  participating  in  the  E&T 
program.  *  *  *  A  Stale  agency  may 
claim  50  percent  of  costs  for  dependent 
care  services  provided  or  arranged  by 
the  State  agency  up  to  the  actual  cost  of 
dependent  care,  the  local  market  rate,  or 
the  statewide  limit,  whichever  is  lowest. 

5.  In  §273.8: 

a.  Paragraph  (h)(1)  is  amended -by 
removing  the  period  at  the  end  of 
paragraph  (h)(l)(v).and  adding  in  its 
place  the  word  ";  or"  and  adding  a  new 
paragraph  {h)(l)(vi). 

b.  Paragraph  (h)(3)  is  revised. 

c.  Paragraph  (hi(6)  is  amended  by 
revising  the  first  sentence  of  the 
paragraph. 

The  additions  and  revisions  read  as 
follows: 

§273.8    Resource  eligibility  standards. 

•         *         •         * '"      « 

(h)  Handling  of  licensed  vehicles. 


(4)*  *  * 

(xiv)  The  statewide  limit(s)  for 
dependent  care  reimbursements  as 
established  by  the  State  agency.  The 
limit(s)  shall  not  be  less  than  the 
dependent  care  deduction  amounts 
specified  under  §273.9(d)(4). 


(D*   *   • 

(vi)  Necessary  to  carry  fuel  for  heating 
or  water  for  home  use  when  such 
transported  fuel  or  water  is  the  primary 
source  of  fuel  or  water  for  the 
household.  Households  shall  receive 
this  resource  exclusion  without  having 
to  meet  any  additional  tests  concerning 
the  nature,  capabilities,  or  other  uses  of 


the  vehicle.  Households  shall  not  be 
required  to  furnish  documentation,  as 
mandated  by  §  273.2(f)(4),  unless  the 
exclusion  of  the  vehicle  is  questionable. 
If  the  basis  for  exclusion  of  the  vehicle 
is  questionable,  the  State  agency  may 
require  documentatibn  from  the 
household,  in  accordance  with 
§273.2(0(4). 
*         *         •         •         • 

(3)  Each  licensed  vehicle  not 
excluded  under  paragraph  (h)(1)  of  this 
section  shall  be  evaluated  individually 
to  determine  its  fair  market  value 
resource  exclusion  limit,  and  that 
portion  of  the  resource  exclusion  limit 
which  exceeds  $4,500  for  FY  1993,  shall 
be  attributed  in  full  toward  the 
household's  resource  level  regardless  of 
any  encumbrances.  The  $4,500  fair 
market  value  resource  exclusion  limit 
for  licensed  vehicles  shall  remain  in 
effect  through  August  31. 1994.  On 
September  1, 1994  through  September 
30,  1995,  the  fair  market  value  resource 
exclusion  limit  shall  be  increased  to 
$4,550."  On  October  1, 1995  through 
September  30,  1996.  the  fair  market 
value  resource  exclusion  limit  shall  be 
increased  to  $4,600.  On  October  1,  1996 
and  each  October  1  thereafter,  using  a 
base  of  $5,000.  the  fair  market  value 
resource  exclusion  limit  for  licensed 
vehicles  shall  be  adjusted  to  reflect 
changes  in  the  new  car  component  of 
the  Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the  Bureau  of 
Labor  Statistics  for  the  i2-month  period 
ending  on  June  30  preceding  the  date  of 
such  adjustment  and  rounded  to  the 
nearest  S50.  Any  value  in  excess  of  the 
appropriate  fair  market  value  resource 
exclusion  limit  shall  be  attributed  in  hill 
toward  the  household's  resource  level, 
regardless  of  any  encumbrances  on  the 
vehicle.  For  example,  in  November  1994 
a  household  ownii^  an  automobile  with 
a  fair  market  value  of  $5,550  shall  ha\e 
$1,000  applied  toward  its  resource 
exclusion  level.  Any  value  in  excess  of 
$4,550  (the  fair  market  value  resource 
exclusion  limit  for  that  time  period) 
shall  be  attributed  to  the  households 
resource  level,  regardless  of  the  amount 
of  the  household's  investment  in  the 
vehicle,  and  regardless  of  whether  or 
not  the  vehicle  is  used  to  transport 
hou.sehold  members  to  and  from 
employment.  Each  vehicle  shall  be 
appraised  individtially.  The  fair  market 
value  resource  exclusion  limit  of  two  or 
more  vehicles  shall  not  be  added 
together  to  reach  a  total  fair  market 
value  resource  exclusion  in  excess  of 
the  fair  market  value  resource  exclusion 
for  the  appropriate  time  period. 


IMI 


44876  Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  167  /  Tuesday.  August  30,  1994  /  Proposed  Rules 


44877 


(6)  In  summary,  each  licensed  vehicle 
shall  be  handled  as  follows:  First,  the 
vehicle  shall  be  evaluated  to  determine 
if  it  is  an  income  producer,  a  home, 
necessary  to  transport  a  disabled 
household  member,  or  necessary  to 
carry  fuel  for  heating  or  water  for  home 
use.  •  •  • 

*  •        •        •        * 

6.  In  §  273.9: 

a.  ParaCTaph  (c)(1)  is  revised. 

b.  The  first  sentence  of  paragraph 
(c)(7)  is  revised  and  the  last  sentence  is 
removed. 

c.  Paragraph  (d)(4)  is  amended  by 
removing  the  words  "$160  per  month, 
per  dependent"  in  the  last  sentence  and 
adding  in  their  place  the  words  "$200 

a  month  for  each  dependent  child  under 
two  (2)  years  of  age  and  $175  a  month 
for  each  other  dependent"  and  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph. 
The  revisions  read  as  follows: 

S  273.9    Income  and  deductions. 

*  '     *        *        *        * 

[c}  Income  exclusions.  *  *  * 
(1)  Any  gain  or  benefit  which  is  not 
in  the  form  of  money  payable  directly  to 
the  household,  including  in-kind 
benefits  and  certain  vendor  payments. 
In-kind  benefits  are  those  for  which  no 
monetary  payment  is  made  on  behalf  of 
the  household  and  include  meals, 
clothing;  housing,  or  produce  from  a 
garden.  A  vendor  payment  is  a  money 
payment  made  on  behalf  of  a  household 
by  a  person  or  organization  outside  of 
the  household  directly  to  either  the 
household's  creditors  or  to  a  person  or 
organization  providing  a  service  to  the 
household.  Payments  made  to  a  third 
party  on  behalf  of  the  household  are 
included  or  excluded  as  income  in 
accordance  with  this  paragraph. 

(i)  Public  assistance  (PA)  vendor 
payinents.  PA  vend^ payments  are 
counted  as  income  unless  they  are  n  ade 
for: 

(A)  medical  assistance; 

(B)  child  care  assistance; 

(C)  energy  assistance  as  defined  in 
,  paragraph  (c)(ll)  of  this  section; 

(D)  emergency  assistance  (including, 
but  not  limited  to  housing  and 
transportation  pa>Tnents)  for  migrant  or 
seasonal  farmworker  households  while 
they  are  in  the  job  stream; 

(E)  housing  assistance  pajTnents  for 
households  living  in  transitional 
housing  for  the  homeless; 

(F)  emergency  and  special  assistance. 
PA  provided  to  a  third  party  on  behalf 
of  a  household  which  is  not  specifically 
excluded  from  consideration  as  income 
under  the  provisions  of  paragraphs 
(c)(l)(i)(A)  through  (c)(l)(i)(E)  of  this 
.section  shall  be  con  .idered  for 


exclusion  under  this  provision.  To  be 
considered  emergency  or  special 
assistance  and  excluded  under  this 
provision,  the  assistance  must  be 
provided  over  and  above  the  normal  PA 
grant  or  payment,  or  cannot  normally  be 
provided  as  part  of  such  grant  or 
payment.  If  the  PA  program  is 
composed  of  various  standards  or 
components,  the  assistance  would  be 
considered  over  and  above  the  normal 
grant  or  not  part  of  the  grant  if  the 
assistance  is  not  included  as  a  regular 
component  of  the  PA  grant  or  benefit  or 
the  amount  of  assistance  exceeds  the 
maximum  rate  of  payment  for  the 
relevant  component.  If  the  PA  program 
is  not  composed  of  various  standards  or 
components  but  is  designed  to  provide 
a  basic  monthly  grant  or  payment  for  all 
eligible  households  and  provides  a 
larger  basic  grant  amount  for  all 
hou.seholds  in  a  particular  category,  e.g.. 
all  households  with  infants,  the  larger 
amount  is  still  part  of  the  normal  grant 
or  benefit  for  such  households  and  not    " 
an  "extra"  payment  excluded  under  this 
provision.  On  the  other  hand,  if  a  fire 
destroyed  a  household  item  and  a  PA 
program  provides  an  emergency  amount 
paid  directly  to  a  store  to  purchase  a 
replacement,  such  a  payment  is 
excluded  under  this  provision.  If  the  PA 
program  is  not  composed  of  various 
standards,  allowances,  or  components 
but  is  simply  designed  to  provide 
assistance  on  an  as-needed  basis  rather 
than  to  provide  routine,  regular  monthly 
benefits  to  a  client,  no  exclusion  would 
be  granted  under  this  provision  because 
the  assistance  is  not  provided  over  and 
above  the  normal  grant,  it  is  the  normal 
grant.  If  it  is  not  clear  whether  a  certain 
type  of  PA  vendor  payment  is  covered 
under  this  provision,  the  State  agency 
shall  apply  to  the  appropriate  FNS 
Regional  Office  for  a  determination  of 
whether  the  PA  vendor  payments 
should  be  excluded.  The  application  for 
this  exclusion  determination  mu.st 
explain  the  emergency  or  special  nature 
of  the  vendor  payment,  the  exact  type  of 
assistance  it  is  intended  to  provide,  who 
is  eligible  for  the  assistance,  how  the 
assistance  is  paid,  and  bow  the  vendor 
payment  fits  into  the  overall  PA  benefit 
standard.  A  copy  of  the  rules, 
ordinances,  or  statutes  which  create  and 
authorize  the  program  shall  accompany 
the  application  request, 

(ii)  General  assistance  (GA)  vendor 
payments.  Vendor  payments  made 
under  a  State  or  local  GA  program  or  a 
comparable  basic  assistance  program  are 
excluded  from  income  except  for  some 
vendor  payments  for  housing.  A 
housing  vendor  payment  is  counted  as 
income  unless  the  payment  is  for: 


(A)  assistance  provided  for  utility 
costs; 

(B)  energy  assistance  (as  defined  in 
paragraph  (c)(ll)  of  this  section)-, 

(C)  housing  assistance  From  a  State  or 
local  housing  authority; 

(D)  emergency  assistance  for  migrant 
or  seasonal  farmworker  households 
while  they  are  in  the  job  stream; 

(E)  housing  assistance  for  households 
living  in  transitional  housing  for  the 
homeless; 

(F)  emergency  or  special  payments  (as 
defined  in  paragraph  (c)(l)(i)(F)  of  this 
section;  or 

(G)  a.ssistance  provided  under  a 
program  in  a  State  in  which  no  GA 
payments  may  be  made  directly  to  the 
household  in  the  form  of  cash. 

(iii)  Department  of  Housing  and 
Urban  Development  (HUD)  vendor 
payments.  Rent  or  mortgage  payments 
made  to  landlords  or  mortgagees  by 
HUD  are  excluded. 

(iv)  Educationa)  assistance  vendor 
payments.  Educational  assistance 
provided  to  a  third  party  on  behalf  of 
the  household  for  living  expenses  shall 
be  treated  the  same  as  educational 
assistance  payable  directly  to  the 
household. 

(v)  Vendor  payments  tttat  are 
reimbursements.  Reimbursements  made 
in  the  form  of  vendor  payments  are 
excluded  on  the  same  basis  as 
reimbursements  paid  directly  to  the 
household  in  accordance  with 
paragraph  (c)(5)  of  this  section. 

(vi)  Demonstration  project  vendor 
payments.  In -kind  or  "vendor  payments 
which  would  normally  be  excluded  as 
income  but  are  converted  in  whole  or  in 
part  to  a  direct  cash  payment  under  a 
federally  authorized  demonstration 
project  or  waiver  of  provisions  of 
Federal  law  shall  be  excluded  from 
income. 

(vii)  Otlier  ttiird-party  payments. 
Other  third-party  payments  shall  be 
handled  as  follows:  ^ioneys  legally 
obligated  and  otherv.i,>e  payable  to  the 
household  which  are  diverted  by  the 
provider  of  the  payment  to  a  third  party 
for  a  household  expense  shall  be 
counted  as  income  and  not  excluded.  If 
a  person  or  organization  makes  a 
payment  to  a  third  party  on  behalf  of  a 
household  using  funds  that  are  not 
owvid  to  the  household,  the  payment 
shall  be  excluded  from  income.  This 
distinction  is  illustrated  by  the 
following  examples: 

(A)  A  friend  or  relative  uses  his  or  her 
own  money  to  pay  the  household's  rent 
directly  to  the  landlord.  This  vendor 
payment  shall  be  excluded. 

(B)  A  household  member  earns  wages. 
However,  the  wages  are  garnished  or 
divened  by  the  employer  and  paid  to  a 


third  party  for  a  household  expense, 
such  as  rent.  This  vendor  payment  is 
counted  as  income.  However,  if  the 
employer  pays  a  household's  rent 
directly  to  thfe  landlord  in  addition  to 
paying  the  household  its  regular  wages, 
the  rent  payment  shall  be  excluded  from 
income.  Similarly,  if  the  employer 
provides  housing  to  an  employee  in 
addition  to  wages,  the  value  of  the 
housing  shall  not  be  counted  as  income. 

(C)  A  household  receives  court- 
ordered  monthly  support  payments  in 
the  amount  of  $400.  Later.  $200  is 
diverted  by  the  provider  and  paid 
directly  to  a  creditor  for  a  household 
expense.  The  payment  is  Counted  as  ' 
income.  Money  deducted  or  diverted 
from  a  court-ordered  support  or  alimony 
payment  (or  other  binding  written 
support  or  alimony  agreement)  to  a  third 
party  for  a  household's  expense  shall  be 
included  as  income  because  the 
payment  is  taken  from  money  that  is 
owed  to  the  household.  However, 
payments  specified  by  a  court  order  or 
other  legally  binding  agreement  to  go 
directly  to  a  third  party  rather  than  the 
household  are  excluded  from  income 
because  they  are  not  otherwise  payable 
to  the  household.  For  example,  a  court 
awards  support  payments  in  the  amount 
of  $400  a  month  and  in  addition  orders 
$200  to  be  paid  directly  to  a  bank  for 
repayment  of  a  loan.  The  $400  payment 
is  counted  as  income  and  the  $200 
payment  is  excluded  from  income. 
Support  payments  not  required  by  a 
court  order  or  other  legally  binding 
agreement  (including  payments  in 
excess  of  the  amount  specified  in  a 
court  order  or  written  agreement)  which 
are  paid  to  a  third  party  on  the 
household's  behalf  shall  be  excluded 
from  income. 
*        •        »        »        « 

(7)  The  earned  income  (as  defined  in 
paragraph  (b)(1)  of  this  section)  of  a 
student  under  age  22  who  attends 
elementary  or  secondary  school  or 
classes  to  obtain  a  General  Equivalency 
Diploma  at  least  half-time  and  lives 
with  a  natural,  adoptive  or  step-parent. 


is  under  the  control  of  a  household 
member  other  than  a  parent,  or  is 
certified  in  a  separate  food  stamp 
household  but  lives  with  a  natural, 
adoptive  or  step-parent.  *  *  * 

•  *        *        •        « 

7.  In  §273.10: 

a.  The  third  sentence  of  paragraph 
(a)(l)(ii)  is  amended  by  adding  the 
words  "of  more  than  one  month,  fiscal 
or  calendar  depending  on  the  State's 
issuance  cycle,"  after  the  words 
"following  any  period",  replacing  the 
comma  after  the  words  "not  certified  for 
participation"  with  a  period,  and 
removing  the  remainder  of  the  sentence. 

b.  The  foin-th  sentence  of  paragraph 
(a)(l)(ii)  is  removed. 

c.  Paragraphs  (a)(2)(ii)  and  (a)(2)(iii)    ^ 
are  removed,  and  paragraph  (a)(2)(i)  is 
redesignated  as  paragraph  (a)(2). 

f.  Newly  redesignated  paragraph  (a)(2) 
is  further  amended  by  adding  the  words 
"more  than  one  month"  after  the  words 
"If  an  application  for  recertification  is 
submitted"  in  the  third  sentence,  and  by 
adding  a  new  sentence  at  the  beginning 
of  the  paragraph. 

g.  The  sixth  sentence  of  paragraph 
(d)(l)(i)  is  amended  by  removing  the 
word"child"  the  first  time  it  appears 
and  adding  "dependent"  in  its  place. 

h.  Paragraph  (e)(l){i)(E)  is  amended  by 
removing  the  words  "maximum  amount 
of  $160  per  dependent"  and  adding  in 
their  place  the  words  "maximum 
amount  as  specified  under  §  273.9(d)(4) 
for  each  dependent". 

i.  A  new  paragraph  (e)(2)(i)(E)  is 
added. 

j.  Paragraph  (0(2)  is  removed  and 
reserved. 
**•*«■ 

The  additions  read  as  follows: 

§273.10    Determining  housetiold  eligibility 
and  t>enerit  levels. 

•  •        *        •        * 

(d)  Determining  deductions.  *   *   * 
[4]  Anticipating  expenses.  '  *   *  If  a 
child  in  the  household  reaches  his  or 
her  second  birthday  during  the 
certification  period,  the  $200  maximum 


dependent  care  deduction  shall  be 
adjusted  in  accordance  with  this  section 
not  later  than  the  household's  next 
regularly  scheduled  recertification. 

•  •        •        •        * 

(e)  Calculating  net  income  and  henefi! 
levels.  •  *   • 
(2)  Eligibility  and  benefits. 

(E)  If  a  household  contains  a  student 
whose  income  is  excluded  in 
accordance  with  §  273.9(c)(7)  and  the 
student  becomes  22  during  the  month  of 
application,  the  State  agency  shall 
exclude  the  student's  earnings  in  the 
month  of  application  and  count  the 
student's  earnings  in  the  following 
month.  If  the  student  becomes  22  during 
the  certification  period,  the  student's 
income  shall  be  excluded  until  the 
month  following  the  month  in  which 
the  student  turns  22. 

•  •        *        •        « 

8.  In  §  273.21.  the  first  sentence  of 
paragraph  (i)(l)(vii)(A)  is  revised  and  .i 
new  sentence  is  added  after  the  first 
sentence  to  read  as  follows: 

§  273.21     Monttily  Reporting  and 
Retrospective  Budgeting  (MRRB) 

•  *         *         «         * 

(j)  State  agency  action  on  refjorts. 

( 1 )  Processing.  *  *  » 

(vii)  •   •   • 

(A)  Earned  and  unearned  income 
received  in  the  corresponding  budget 
month,  including  income  that  has  been 
averaged  in  accordance  with  paragraph 
(0  of  this  section.  The  earned  income  of 
an  elementary  or  secondar>'  school 
student  excluded  in  accordance  with 
§  273.9(c)(7)  shall  be  excluded  until  the 
budget  month  following  the  month  in 
which  the  student  turns  22. 

•  •        •        •        • 

Dated:  August  25. 199-1. 
Ellen  Haas, 

As.'iistant  Sfxretnry  for  Food  and  Consiinwr 

Senicffs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tOW-FRL-5062-2] 

Contaminated  Sediment  Management 
Strategy 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  and 

request  for  comment  on  contaminated 

sediment  management  strategy 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  has  developed 
and  is  requesting  public  comments  on  a 
comprehensive,  multimedia 
Contaminated  Sediment  Management 
Strategy.  The  proposed  Strategy 
describes  specific  actions  that  EPA  will 
take  to  reduce  environmental  and 
human  health  risks  associated  with 
contaminated  sediment.  The  Strategy 
does  not  propose  new  regulation.  EPA  is 
acting,  under  existing  statutory  and 
regulatory  authority,  to  implement 
policies  to  consistently  assess,  prevent, 
and  remediate  contaminated  sediment. 
Because  the  proposed  Strategy  is  a 
imique  plan  of  action  developed  to 
address  a  signiScant  national 
environmental  problem,  and  to 
streamline  decision-making  within  and 
among  EPA  programs,  the  Agency  is 
taking  the  unusual  step  of  requesting 
public  comment  on  this  internal  EPA 
work  plan. 

DATES:  Written  comments  must  be 
postmarked  or  submitted  by  hand  on  or 
before  October  31, 1994. 

ADDRESSES:  Requests  for  copies  of  EPA's 
Contaminated  Sediment  Management 
Strategy  (EPA  document  number  EPA 
823-R-94-O01)  should  be  sent  to:  U.S. 
Environmental  Protection  Agency. 
National  Center  for  Environmental 
Publications  and  Information.  11029 
Kenwood  Road.  Building  5.  Cincinnati. 
Ohio  45242;  telephone:  513-891-6561. 
fax:  513-891-6685.  The  proposed 
Contaminated  Sediment  Management 
Strategy  and  the  administrative  record 
for  its  development  are  available  for 
public  inspection  and  copying  during 
normal  business  hours  at  the  Water 
Docket.  Room  L-102  (basement) 
Environmental  Protection  Agency,  401 
M  Street.  S.W..  Washington.  D.C.  20460. 
Docket  materials  include:  the  proposed 
Strateg\',  all  public  comments  received 
on  the  Strategy  as  well  as  those  received 
on  an  earlier  proposal  for  discussion, 
and  the  proceedings  of  three  national 
public  forums  held  to  discuss 
development  of  the  Strategy.  For  an 
appointment  to  see  Docket  materials, 
call  202-260-3027  between  9  a.m.  and 
3:30  p.m.  As  provided  in  40  CFR  Part 


2,  a  reasonable  fee  may  be  charged  for 
copying  services. 

Comments  may  be  mailed  or 
delivered  to:  Contaminated  Sediment 
Management  Strategy  Comment  Clerk, 
Water  Docket  MC^lOl,  Room  L102, 
Environmental  Protection  Agency,  401 
M  Street,  S.W..  Washington.  D.C.  20460. 
Commenters  are  requested  to  submit  an 
original  and  3  copies  of  their  written 
comments  and  enclosures.  Commenters 
who  want  receipt  of  their  comments 
acknowledged  should  include  a  self 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Armitage,  Risk  Assessment 
and  Management  Branch,  Office  of 
Science  and  Technology,  Mail  Code 
4305,  401  M  Street.  S.W.,  Washington. 
D.C.  20460,  Telephone:  202-260-7049. 
SUPPLEMENTARY  INFORMATION: 

EPA's  Contaminated  Sediment 
Management  Strategy — Reinventing 
Government  to  Streamline  Decision- 
Making 

Contaminated  sediment  poses 
ecological  and  human  health  risks  in 
many  watersheds  throughout  the  United 
States.  In  these  watersheds,  sediment 
serves  as  a  contaminant  reservoir  from 
which  fish  and  bottom  dwelling 
organisms  can  accumulate  toxic 
compounds  and  pass  them  up  the  food 
chain.  Sediment  contaminants  can  be 
passed  to  larger  fish,  birds,  and 
mammals  xmtil  they  accumulate  to 
levels  that  may  be  toxic  to  humans. 
Toxic  chemicals  in  sediment  come  from 
discharges  of  industrial  waste  and 
sewage;  stormwater  runoff  from  waste 
dumps,  city  streets  and  farms,  and  air 
pollutants  contained  in  rainwater.  The 
magnitude  of  the  toxics  problem  in  the 
United  States  is  evidenced  in  more  than 
1,200  State  advisories  that  have  been 
issued  against  consuming  fish  that  have 
accumulated  toxic  bioaccumulative 
contaminants  from  sediment  and  other 
sources. 

More  than  ten  Federal  statutes 
provide  authority  to  many  EPA  program 
offices  to  address  the  problem  of 
contaminated  sediment.  This  has 
resulted  in  fragmented,  and  in  some 
cases  duplicative,  efforts  to  complete 
the  necessary  research,  technology 
development,  and  pollution  control 
activities  required  to  effectively  manage 
contaminated  sediment.  Often  it  has 
been  difficult  for  EPA  programs  to  agree 
upon  the  fundamental  question  of 
whether  sediment  at  a  particular  site 
poses  ecological  or  human  health  risks. 
EPA's  proposed  Contaminated  Sediment 
Management  Strategy  was  developed  to 
streamline  decision-making  within  and 
among  the  Agency's  program  offices  by 


promoting  and  ensuring:  the  use  of 
consistent  sediment  assessment 
practices,  consistent  consideration  of 
risks  posed  by  contaminated  sediment, 
the  use  of  consistent  approaches  to 
management  of  contaminated  sediment 
risks,  and  the  wise  use  of  scarce 
resources  for  research  and  technology 
development.  _ 

Goals  of  the  Contaminated  Sediment 
Management  Strategy 

EPA's  proposed  Contaminated 
Sediment  Management  Strategy 
describes  actions  that  the  Agency  will 
take  to  accomplish  the  following  four 
strategic  goals:  (1)  Prevent  further     • 
sediment  contamination  that  may  cause  , 
unacceptable  ecological  or  human 
health  risks;  (2)  When  practical,  clean 
up  existing  sediment  contamination  thai 
adversely  affects  the  Nation's 
waterbodies  or  their  uses,  or  that" causes 
other  significant  effects  on  human 
health  or  the  environment;  (3)  Ensure 
that  sediment  dredging  and  dredged    . 
material  disposal  continue  to  be 
managed  in  an  envirorunentally  sound 
manner;  (4)  develop  and  consistently 
apply  methodologies  for  analyzing 
contaminated  sediments. 

What  the  Strategy  Does 

The  proposed  Contaminated 
Sediment  Management  Strategy  is 
comprised  of  six  component  sections; 
assessment,  prevention,  remediation, 
dredged  material  management,  research, 
and  outreach.  In  each  section,  EPA 
describes  actions  that  the  Agency  will 
take  to  accomplish  the  four  broad 
strategic  goals. 

In  the  assessment  section  of  the 
Strategy  EPA  proposes  that  Agency    - 
program  offices  all  use  standard 
sediment  toxicity  test  methods  and 
chemical-specific  sediment  quality 
criteria  to  determine  whether  sediments 
are  contaminated.  Actions  that  EPA  will 
take  to  develop  a  national  inventory  of 
sites  and  sources  of  sediment 
contamination  (the  National  Sediment 
Inventory)  are  described  in  the 
assessment  section  of  the  proposed 
Strategy.  The  National  Sediment 
Inventory  will  be  used  by  EPA  to  target 
sites  for  contaminated  sediment 
assessment,  prevention,  and 
remediation.  These  assessment  actions 
will  enable  EPA  to  focus  on  cleaning  up 
the  most  contaminated  waterbodies,  and 
ensuring  that  further  sediment 
contamination  is  prevented. 

EPA's  plan  to  stop  sediment 
contaminants  from  reaching  the 
environment  is  described  in  the 
prevention  section  of  the  proposed 
Strategy.  In  order  to  regulate  the  use  of 
pesticides  and  toxic  substances  thai 


accaimulate  in  sediment.  EPA  proposes 
the  use  of  acute  sediment  toxicity  tests 
to  support  registiatioQ  of  chemicals 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  and  the 
Toxic  Substances  Control  Act.  In  the 
prevention  section  of  the  Strategy  EPA 
also  proposes:  developing  effluent 
guidelines  for  industries  that  discharge 
sediment  contaminants  in  significant 
amounts;  using  pollution  prevention 
policies  to  reduce^or  eliminate  sediment 
contamination  resulting  from 
noncompliance  with  permits:  preparing 
guidelii^  for  design  of  new  cliemicals 
to  reduce  bioavailabiUty  and 
partitioning  of  toxic  chemicals  to 
sediment;  and  implementing  point  and 
nonpoint  source  controls  that  will 
protect  sediment  quality.  EPA's 
prevention  actions  will  stop  further 
contamination  of  sediment  and  reduce 
ecological  and  human  health  risks. 

In  the  renfiediation  section  of  the 
Strategy  EPA  proposes  using  multiple 
statutes  to  require  contaminated 
sediment  remediation  by  parties 
responsible  for  pollution.  These  statutes 
include  the  Comprehensive  Emergency 
Response.  Compensation,  and  Liability 
Act  (CERCLA).  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
the  Clean  Water  Act  (CWA).  the  Toxic 
Substances  Control  Act  (TSCA).  the 
Rivers  and  Harbors  Act,  and  the  Oil 
Pollution  Act.  EPA  states  in  the 
proposed  Strategy,  however,  that  the 
Agency  will  not  proceed  with  a  clean- 
up if  a  combination  of  pollution 
prevention  and  soiuce  controls  will 
allow  the  sediments  to  recover  naturally 
in  an  acceptable  period  of  time.  EPA's 
remediation  actions  will  clean  up 
existing  sediment  contamination  that 
adversely  affects  the  Nation's 
walertxDdies. 

In  the  dredged  material  management 
section  of  the  proposed  Strategy.  EPA 
discusses  the  development  of  technical 
guidance  regarding  dredged  material 
testing,  dredged  material  disposal  site 
selection,  and  disposal  alternatives.  EPA 
actions  described  in  the  proposed 
Strategy  will  ensure  continued  disposal 
of  dredged  material  in  an  . 
environmentally  sound  manner. 

In  the  research  section  of  the  Strategy. 
EPA  proposes  a  program  of  investigative 
research  that  is  needed  to:  develop  and 
validate  new  chemical-specific 
sediment  criteria  and  other  sediment 
assessment  methods;  improve  EPA's 
understanding  of  the  transfer  of 
sediment  contaminants  through  the  food 
chain;  and  develop  and  evaluate  a  range 
of  technologies  for  remediating 
contaminated  sediments.  EPA's 
proposed  research  program  will  support 


improved  assessment,  prevention,  and 
remediation  of  contaminated  sediment 
The  outreach  section  of  the  proposed 
Strategy  describes  actions  that  EPA  will 
take  to  demonstrate,  through  public 
involvenient,  the  Agency's  commitment 
to.  and  accountability  for,  sediment 
management  efforts.  EPA  will  produce. 
and  make  available  to  the  public, 
regular  status  reports  on  sediment 
management  activities. 

Next  Steps  Toward  Implementation  of  a 
Federal  Agency  Contaminated 
Sediment  Management  Strategy 

EPA  will  begin  to  track  activities  of 
the  Agency's  program  offices  as  they 
implement  the  Contaminated  Sediment 
Management  Strategy.  However.  EPA 
envisions  that  this  internal  strategy  will 
also  be  the  keystone  of  a  much  larger 
Federal  Government  strategy  for  the 
management  of  contaminated  sediment. 
The  Water  Resources  Development  Act 
of  1992  (WRDA  92)  requires  a  National 
Contaminated  Sediment  Task  Force  to 
advise  the  Federal  Government  on  the 
extent  and  severity  of  sediment 
contamination;  sediment  restoration 
methods  and  technologies;  prevention 
and  source  control  measures;  and  long- 
term  disposal  sites  for  conttuninated 
dredged  material.  The  EPA 
Administrator  and  the  Secretary  of  the 
Army  will  convene  the  Task  Force  and 
submit  the  Agency's  Strategy  to  the  Task 
Force  for  use  in  developing  a  Federal 
agMicy  contaminated  sediment 
management  strategy.  The  Task  Force 
can  build  upon  EPA's  coordinated 
research  program,  the  research  of  the 
U.S.  Army  Corps  of  Enginews,  the  U.S. 
Fish  and  Wildlife  Service,  the  National 
Oceanic  and  .Atmospheric 
Administration,  and  other  Federal 
agencies  to  improve  methodologies  for 
measuring  ecological  and  human  he.alth 
risks  from  contaminated  sediment. 

EPA's  National  Sediment  Inventory  is 
a  repository  of  sediment  monitoring 
data  generated  by  Federal  agencies  to 
identify  contaminated  sediment  sites. 
This  data  base  can  be  used  by  Federal. 
State,  and  local  agencies  to  focus  their 
pollution  prevention  and  remediation 
efforts  on  the  worst  sites  of  sediment 
contamination. 

EPA's  Contaminated  Sediment 
Management  Strategy  addresses 
coordination  of  EPA  Regional  and 
Headquarters  roles  in  the  management 
of  dredged  material,  and  describes 
ongoing  regulatory  development 
activities  related  to  dredged  material 
management. 

The  Strategy-  will  help  facilitate  the 
coordination  of  dredged  material 
management  activities  among  Federal 
agencies  and  nongovernmental 


organizations.  Coordination  of  dredged 
material  management  activities  has  l>een 
called  for  in  the  May  1994  options  paper 
drafted  by  the  Federal  Interagency 
Working  Group  on  the  Dredging 
Process.  The  Working  Group  was 
convened  by  the  Secretary  of 
Transportation  in  the  Fall  of  1993.  The 
Group  has  held  a  series  of  outreach 
sessions  throughout  the  country  to 
solicit  ideas  on  improving  the  dredging 
process.  The  Working  Group  identified 
a  number  of  options  to  improve  the 
dredging  process.  Some  of  these  options 
include:  enhanced  research  and 
monitoring  to  improve  dredged  material 
disposal  decisionmaking,  identification 
of  opportunities  to  control  sources  of 
sediment  contaminants,  and  effective 
education  and  communication  with  the 
public  on  the  risks  and  impacts 
associated  with  dredged  material 
disposal.  The  proposed  Ckintaminated 
Sediment  Management  Strategy 
addresses  all  of  these  issues.  It  describes 
a  plan  for  research  on  interpretation  of 
bioaccumulatioo  and  chronic  toxicity 
tests  and  dredged  material  disposal  site 
assessment.  It  provides  a  plan  for 
identification  and  control  of  sources  of 
sediment  contaminants.  It  also  proposes 
effective  waj-s  of  interacting  with  the 
public. 

Listing  of  Actions  Identified  in  EPA's 
Contaminated  Sediment  Management 
Strategy 

EPA's  Contaminated  Sediment  . 
Management  Strategy  proposes  that 
Agency  program  offices  taJce  the 
following  actions. 

Assessment 

All  EPA  program  offices  will  use 
standard  sediment  testing  methods  to 
determine  whether  sediments  are 
contaminated.  The  Office  of  Water  will 
use  standard  sediment  toxicity  and 
bioaccumulation  test  methods  for 
monitoring,  interpretation  of  narrative 
water  quality  standards,  and  dredged 
material  disposal  testing.  The  Office  of 
Pesticide  Programs  and  the  Office  of 
Pollution  Prevention  and  Toxics  will 
use  standard  sediment  toxicity  tests  to 
assess  the  toxicity  of  pesticides  and 
chemicals  when  registering  or 
reregistering  these  chemicals  for 
manufacture  and  use. "The  Office  of 
Emergency  and  Remedial  Response  will 
use  standard  sediment  toxicity'  and 
bioaccumulation  test  methods  for 
Superfund  Remedial  Investigation/ 
Feasibility  studies.  The  Office  of  Solid 
Waste  will  use  biological  sediment 
toxicity  test  methods  for  assessing  and 
monitoring  hazardous  waste  facilities. 

To  date.  EPA  program  offices  have  not 
yet  detailed  how  they  will  use  sediment 
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quality  criteria.  This  information  vvill  be 
documented  in  a  Sediment  Quality 
Criteria  User's  Guide  which  is  currently 
under  development.  The  general 
decisions  on  how  criteria  will  be  used 
are  described  in  the  Strategy.  All  EPA 
programs  conducting  sediment 
monitoring  can  use  the  criteria  to 
interpret  sediment  chemistry  data.  Upon 
promulgation,  the  criteria  can  be 
adopted  as  State  water  quality  standards 
and  used  to  set  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit  limits.  The  criteria  can  also  be 
used  with  other  information  to  make 
site-specific  decisions  concerning 
corrective  action  at  hazardous  waste 
facilities,  and  to  assess  Superfund  sites. 
The  criteria  can  also  be  used  to  evaluate 
dredged  material  suitability  for  disposal 
in  open  water.  As  soon  as  EPA's 
Sediment  Quality  Criteria  User's 
Manual  is  drafted,  it  will  be  noticed  in 
the  Federal  Register  for  public  review 
and  comment.  In  the  interim,  the 
Contaminated  Sediment  Management 
Strategy  vdll  be  implemented  using  the 
standardized  biological  assessment 
methods  already  available  for  the 
program  offices. 

The  National  Sediment  Inventory  will 
be  used  by  EPA  program  offices  as  an 
assessment  tool.  The  inventory  will  be 
used  to:  identify  contaminated  sediment 
sites  for  consideration  for  remedial 
action;  target  facilities  for  possible 
iniunctive  relief  or  supplemental 
enforcement  projects;  identify  problem 
pesticides  and  toxic  substances  that  may 
require  further  regulation  or  be  targeted 
for  enforcement  action;  identify 
impaired  waters  for  National  \Vater 
Quality  Inventory  reports  or 
development  of  Total  Maximum  Daily 
Loads:  target  watersheds  for  nonpoint 
soiu-ce  management  practices;  and  to 
help  select  industries  for  effluent 
guidelines  development. 

Prevention  - 

In  order  to  regulate  the  use  of 
pesticides  that  may  accumulate  to  to.xic 
levels  in  sediment,  EPA  intends  to 
propose  that  acute  sediment  toxicity 
tests  be  included  in  procedures  required 
to  support  registration,  reregistration, 
and  special  review  of  pesticides  likely 
to  sort)  to  sediment.  In  fiscal  year  1995, 
EPA  will  propose  incorporating  acute 
toxicity  bioassays  and  spiking  protocols 
into  the  Agency's  pesticide  assessment 
guidelines  (40  CFR  Part  158).  To  prevent 
other  toxic  substances  firom 
accumulating  in  sediment,  EPA  will 
also  propose  incorporating  acute  - 


sediment  toxicity  tests  and  sediment 
bioaccumulation  tests  into  routine 
chemical  review  processes  required 
under  the  Toxic  Substances  Control  Act. 
In  addition,  EPA  intends  to  call  for  the 
development  of  EPA  guidelines  for 
design  of  new  chemicals  to  reduce 
bioavailability  and  partitioning  of  toxic 
chemicals  to  sediment. 

EPA's  Office  of  Enforcement  and 
Compliance  Assurance  will  take  action 
to  prevent  sediment  contamination  by 
negotiating,  in  cases  of  noncompliance 
with  permits,  enforceable  settlement 
agreements  to  require  source  recycling 
and  source  reduction  activities.  "The 
Office  of  Enforcement  and  Compliance 
Assurance  will  also  monitor  the 
progress  of  Federal  facilities  toward  the 
goal  of  halving  toxic  emissions  by  the 
year  1999,  and  will  monitor  the 
reporting  of  toxic  releases  to  the  public. 

EPA's  Office  of  Water,  and  other  EPA 
program  offices,  will  work  with 
nongovernmental  organizations  and  the 
States  to  prevent  point  and  nonpoint 
source  contaminants  from  accumulating 
in  sediments.  EPA  will:  (1)  promulgate 
new  and  revised  best  available 
technology  effluent  guidelines  for 
industries  that  discharge  sediment 
contaminemts  in  significant  amounts;  (2) 
encoiu-age  the  States  to  use  biological 
sediment  test  methods  to  interpret  water 
quality  standards,  and  to  adopt 
sediment  quality  criteria  as  water 
quality  standards?  (3)  encourage  the 
States  to  develop  Total  Maximum  Daily 
Loads  for  impaired  watersheds 
specifying  point  and  nonpoint  source 
load  reductions  necessarj'  to  protect 
sediment  quality;  (4)  use  the  National 
Sediment  Inventory  to  target  active 
point  sources  of  sediment  contaminants 
for  permit  compliance  tracking,  (5) 
ensure  that  discharges  from  CERCLA 
sites  and  RCRA  facilities  subject  to 
NPDES  permits  comply  with  permit .  , 
requirements  that  protect  sediment 
quality;  (6)  use  the  National  Sediment 
Inventory  to  target  watersheds  where 
technical  assistance  and  grants  would 
effectively  be  used  to  reduce  nonpoint 
source  loads  of  sediment  contaminants. 

Remediation 

The  National  Sediment  Inventory  will 
be  used  by  EPA's  Office  of  Water,  Office 
of  Emergency  and  Remedial  Response, 
Office  of  Solid  Waste,  and  Office  of 
Enforcement  and  Compliance  Assurance 
to  help  target  sites  for  enforcement 
action  requiring  contaminated  sediment 
remediation.  EPA's  standard  sediment 
toxicity  and  bioaccumulation  tests  will 
be  used  to  identify  sites  for  remediation, 


assist  in  determining  clean-up  goals  for 
contaminated  sites,  and  to  monitor  the 
effectiveness  of  remedial  actions. 

Dredged  Material  Management 

The  U.S.  Army  Corps  of  Engineers 
estimates  that  a  small  percentage  of  the 
total  volume  of  sediment  dredged  for 
navigational  channel  maintenance 
requires  special  handling  due  to  the 
presence  of  toxics.  The  National 
Sediment  Inventory  will  be  used  to 
identify  sites  where  dredged  material 
may  be  contaminated.  EPA  standard 
sediment  toxicity  and  bioaccumulation 
tests  are  now  iised  in  dredged  material 
testing. 

Research 

EPA's  Office  of  Research  and 
Development,  through  its 
Environmental  Monitoring  and 
Assessment  Program,  will  continue  to 
collect  new  chemical  and  biological 
data  on  sediment  quality.  These  data 
will  be  included  in  the  Agency's 
National  Sediment  Inventory.  EPA's 
Office  of  Research  and  Development 
will  also  develop:  new  biological 
methods  to  assess  the  ecological  and 
human  health  effects  of  sediment 
contaminants,  chemical-specific 
sediment  quality  criteria,  methods  to 
conduct  sediment  toxicity  identification 
evaluations,  dredged  material  disposal 
fate  and  transport  models,  sediment 
wasteload  allocation  models,  and 
technologies  for  remediation  of 
contaminated  sediment. 

Outreach 

EPA  will  undertake  a  program  of 
outreach  and  technology  transfer  to 
educate  target  audiences  abcrut 
contaminated  sediment  risk 
management.  Target  audiences  will 
include:  other  Federal  agencies.  State 
and  Local  agencies,  the  regulated 
community,  the  scientific  community, 
environmental  advocacy  groups,  the 
news  media,  and  the  general  public." 
Technical  and  nontedmical  information 
will  be  provfded  to  these  audiences,b\' 
developing  a  range  of  outreach 
products.  The  National  Contaminated 
Sediment  Task  Force  will  develop 
Federal  recommendations  on 
contaminated  sediment  that  will  also  be 
included  in  outreach  materials. 

Dated:  August  22,  1994. 
Carol  M.  Browner, 
Administrator.        ■         ;    _- 
[FR  Doc.  94-21369  Filed  8-29-94:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  51 5 

Cuban  Assets  Control  Regulations; 
Restrictions  on  Remittances  and 
Travel  Transactions 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Final  rule;  amendments. 

SUMIdARY:  Pursuant  to  the  President's 
announcement  on  August  20, 1994,  the 
Treasury  Department  is  revoking  the 
general  authorizations  permitting  cash 
remittances  to  Cuba,  except  to  facilitate 
lawful  immigration;  revoking  the 
general  authorizations  for  persons 
engaging  in  travel-related  transactions 
in  Cuba  for  purposes  of  family  visits  and 
professional  research;  and  significantly 
restricting  the  general  authorization 
incorporating  the  authorization 
contained  in  the  General  License  GIFT, 
administered  by  the  Department  of 
Commerce,  to  limit  the  permissible 
contents  of  gift  parcels  eligible  for 
exportation  to  Cuba  to  medicine,  food 
and  strictly  humanitarian  items.  Except 
for  purposes  of  facilitating  lawful 
immigration,  cash  remittances  to  Cuba 
will  only  be  permitted  for  limited 
humanitarian  purposes  through  case- 
by-case  specific  licensing.  Charter 
flights  between  Miami  and  Havana  will 
only  be  authorized  to  carry  legal 
immigrants,  U.S  and  foreign  government 
and  international  organization 
employees  traveling  on  official  business, 
journalists,  and  persons  traveling  under 
specific  license.  Travel-related 
transactions  by  persons  demonstrating  a 
compelling  need  to  travel  to  Cuba  for 
humanitarian  reasons  involving  extreme 
hardship,  for  clearly  and  narrowly 
defined  educational  and  religious 
activities,  for  activities  of  recognized 
human  rights  organizations 
investigating  cases  of  human  rights 
violations,  or  for  activities  related  to 
professional  research, 
telecommunications,  or  the  exportation, 
importation,  or  transmission  of 
information  or  informational  materials 
will  be  considered  for  a  specific  hcense 
on  a  case-by-case  basis. 

EFFECTIVE  DATE:  August  26, 1994, 11:00 
a.m. 

FOR  FURTHER  INFORMATION:  Steven  I. 
Pinter.  Chief  of  Licensing  {tel.:  202/622- 
2480).  William  F.  VVasley.  Chief  of 
Enforcement  (tel.:  202/622-2430). 
Dennis  P.  Wood,  Chief,  Compliance 
Programs  Division  (202/622-2490),  or 
William  B.  Hof&nan,  Chief  Counsel  (tel.: 
202/622-2410),  Office  of  Foreign  Assets 


Control,  Department  of  the  Treasury, 
Washington,  D.C.  20220. 
SUPP1.EMENTARY  INFORMATION: 

Electronic  Availability: 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/515-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

On  August  20.  1994,  President 
Clinton  announced  steps  to  limit  the 
ability  of  the  Cuban  government  to 
accumulate  foreign  exchange. 
Accordingly,  the  Office  of  Foreign 
Assets  Control  ("FAC")  is  amending  the 
Cuban  Assets  Control  Regulations,  31 
CFP.  Part  515  (the  "Regulations"),  to 
implement  these  measures  by  revising 
existing  provisions  that  heretofore  have 
generally  authorized  travel-related 
transactions,  cash  remittances,  and  the 
shipment  of  gift  parcels  to  Cuba. 
Specifically.  §515.533  no  longer 
authorizes  exportation  to  Cuba  of  gift 
parcels  pursuant  to  General  License 
GIFT,  §  771.18  of  the  Export 
Administration  Regulations,  15  CFR 
Parts  768-799  (the  "EAR  "),  except  those 
containing  only  food,  vitamins,  seeds, 
medicines,  medical  supplies  and 
devices,  hospital  supplies  and 
equipment,  equipment  for  the 
handicapped,  clothing,  personal 
hygiene  items,  veterinary  medicines  and 
supplies,  fishing  equipment  and 
supplies,  soap-maidng  equipment,  or 
certain  radio  equipment  and  batteries 
for  such  equipment.  The  complete  list  of 
eligible  items  is  set  forth  in  §  771.18  of 
the  EAR. 

Section  515.560  of  the  Regulations  is 
revised  to  limit  the  categories  of 
travelers  to  Cuba  who  are  generally 
authorized  to  engage  in  travel-related 
transactions  to  journalists  and  officials 
of  the  United  States  or  foreign 
governments  or  international 
organizations  traveling  on  official 
business.  "Fully-hosted"  travelers  are 
no  longer  authorized  to  travel  aboard 
charter  flights  between  the  United  States 
and  Cuba.  Section  515.416  is  revised  to_ 
set  forth  the  criteria  by  which  specific 
licenses  may  be  issued  for  travel-related 
transactions  for  "professional  research." 
Travel  transactions  by  close  relatives  of 
Cuban  nationals  may  only  be  authorized 
on  a  case-by-case  basis  by  specific 
license,  and  only  under  circumstances 
of  extreme  hardship.  Specific  licenses 
for  travel-related  transactions  may  still 
be  issued  for  other  strictly  humanitarian 
purposes,  for  clearly  defined 
educational  or  religious  activities,  for 


activities  of  recognized  human  rights 
organizations  investigating  human 
rights  violations,  or  for  activities  related 
to  professional  research, 
telecommunications,  or  the  exportation, 
importation  or  transmission  of 
information  or  informational  materials. 

Section  515.563,  which  previously 
provided  general  authorization  for 
family  remittances  for  the  support  of 
close  relatives  in  Cuba,  is  revised  to 
permit  transfers  of  funds  to  Cuba  only 
if  authorized  on  a  case-by-case  basis  for 
humanitarian  purposes  upon  a 
demonstration  of  extreme  hardship. 
However,  payments  not  exceeding  $500 
to  facilitate  a  close  relative's  lawful 
immigration  to  the  United  States  remain 
generally  licensed.  All  other  general 
authorizations  contained  in  the 
Regulations  for  remittances  are  revoked. 
In  particular,  §  515.564  is  revised  to 
specify  that  remittances  to  Cuba  for 
purposes  of  facilitating  a  Cuban 
national's  travel  to  the  United  States  for 
purposes  other  than  immigration  may 
only  be  made  pursuant  to  a  specific 
license.  Similarly  prohibited  are 
remittances  to  Cuba  in  connection  with 
intellectual  property  protection 
(§515.528)  and  public  performances 
(§515.565). 

Because  the  Regulations  involve  a 
foreign  affairs  function,  Executive  Order 
12866  and  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective  date 
are  inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  does  not  apply. 

List  Of  Subjects  in  31  CFR  Part  515 

Administrative  practice  and 
procedure.  Cuba,  Exports,  Foreign  trade. 
Intellectual  property.  Remittances, 
Travel  restrictions. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  515  is  amended 
as  set  forth  below: 

PART  515— CUBAN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  515 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  App.  1-44;  22  U.S.C. 
6001-6010;  22  U.S.C.  2370(a);  Prcx:.  3447,  3 
CFR.  1959-1963  Comp.,  p.  157;  E.O.  9193.  3 
CFR.  1938-1943  Comp.,  p.  1174;  E.O.  9989. 
3  CFR.  1943-1948  Comp.,  p.  748;  E.O  12854, 
58FR36587.  July7,  1993. 

Subpart  D— interpretations 

2.  Section  515.416  is  revised  to  read 
as  follows: 


§  51 5.41 6    Professional  research  and 
similar  activities. 

(a)  Section  515.560(b)  sets  forth  the 
criteria  by  which  specific  licenses  for 
transactions  related  to  travel  to,  fi-om, 
and  within  Cuba  may  be  issued  for 
persons  who  are  engaging  in 
professional  research  and  similar 
activities  of  a  noncommercial,  academic 
nature. 

(1)  Persons  are  considered  to  be 
engaged  in  professional  research  for 
purposes  of  this  section  only  if  they  are 
full-time  professionals  who  travel  to 
Cuba  to  do  research  in  their  professional 
areas,  their  research  is  specifically 
related  to  Cuba  and  will  constitute  a  full 
work  schedule  in  Cuba,  and  there  is  a 
substantial  likelihood  of  pubhc 
dissemination  of  the  product  of  their 
research.  No  transactions  related  to 
tourist  or  recreational  travel  within 
Cuba  are  authorized  in  connection  with 
professional  research,  except  those  that 
are  consistent  with  a  full  schedule  of 
research  activities. 

(2)  Similar  activities  include 
attendance  by  professionals  with  an 
established  interest  in  Cuba  at 
professional  meetings  where  research  on 
Cuba  is  shared,  and  travel  for 
noncommercial  rese£ux;h  piirposes 
specifically  related  to  Cuba  by  persons 
who  are  working  to  qualify  themselves 
academically  as  professionals  (e.g.,    ~ 
certain  graduate  degree  candidates). 
Study  visits  to  Cuba  in  cotmection  with 
pre-college  or  undergraduate  college 
course  work  are  not  within  the  scope  of 
the  term  professional  research  and 
similar  activities. 

(b)  Categories  of  travel  which  do  not 
qualify  as  professional  research  or 
similar  activities  and  for  which  specific 
license  requests  wil^be  denied  include 
recreational  travel;  tourist  travel;  travel 
in  pursuit  of  a  hobby;  general  study 
tours;  general  orientation  visits;  student 
class  field  trips;  youth  camps;  research 
for  personal  satisfaction  only;  travel  by 
fishing  or  bird-watching  groups  and 
similar  affinity  groups;  and  any  travel 
for  an  authorized  research  purpose,  if 
the  schedide  of  activities  includes  free 
time,  travel,  or  recreation  in  excess  of 
that  consistent  with  a  full  work 
schedule  of  professional  research  and 
similar  activities. 

(c)  A  group  does  not  fall  within  the 
scope  of  the  term  professional  research 
and  similar  activities  merely  because 
some  members  of  the  group  could 
qualify  individually  for  specific 
licensing  imder  this  category.  For 
example,  a  specific  license  authorizing 
travel-related  transactions  by  a  fish 
biologist  who  travels  to  Cuba  to  engage 
in  professional  research  does  not 
authorize  other  persons  who  might 


travel  with  the  fish  biologist  but  whose 
principal  purpose  in  travel  is  to  engage 
in  recreational  or  trophy  fishing.  The 
fact  that  such  persons  may  engage  in 
certain  activities  with,  or  under  the 
direction  of,  the  professional  fish 
biologist,  such  as  measuring  or 
recording  facts  about  their  catch,  does 
not  bring  these  individuals'  activities 
within  the  scope  of  professional 
research  and  similar  activities. 

(d)  A  person  will  not  qualify  as 
engaging  in  professional  research  or 
similar  activities  merely  because  that 
person  is  a  professional  who  plans  to 
travel  to  Cuba.  For  example,  a  professor 
of  history  interested  in  traveling  to  Cuba 
for  the  principal  purpose  of  learning  or 
practicing  Spanish  or  attending  general 
purpose  lectures  devoted  to  Cuban 
culture  and  contemporary  Hfe  would 
not  qualify  for  a  specific  license.  A 
doctoral  candidate  in  economics 
traveling  to  Cuba  to  undertake  research 
for  a  dissertation  on  the  Cuban  economy 
may  qualify  for  a  specific  license  for 
activities  directly  related  to  the 
research,  but  would  not  be  authorized  to 
stay  an  extra  week  in  Cuba  in  order  to 
attend  a  seminar  on  Cuban  arts  and 
crafts. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

§515.522    [Removed  and  reserved] 

3.  Section  515.522  is  removed  and 
reserved. 

4.  Introductory  paragraph  (a)  of 

§  515.528  is  amended  by  adding  the 
following  before  the  colon:  ",  provided 
any  payment  to  Cuba  or  a  Cuban 
national  is  deposited  into  a  blocked, 
interest-bearing  account  at  a  domestic 
bank" 

5.  Section  515.533  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  51 5.533    Transactions  incident  to 
exportations  to  designated  countries. 

•        •        •        •        • 

(d)  This  section  does  not  authorize 
any  exportation  under  General  License 
GIFT,  15  CFR  771.18,  except  gift  parcels 
that  contain  only  food,  vitamins,  seeds, 
medicines,  medical  supplies  and 
devices,  hospital  supplies  and 
equipment,  equipment  for  the 
handicapped,  clothing,  personal 
hygiene  items,  veterinary  medicines  and 
supplies,  fishing  equipment  and 
supplies,  soap-maidng  equipment,  or 
certain  radio  equipment  and  batteries 
for  such  equipment,  as  specifically  set 
forth  in  §  771.18,  and  that  otherwise 
comply  with  the  requirements  of  that 
section. 


6.  Paragraph  (g)  of  §  515.560  is 
amended  by  adding  after  the  word 
"provided"  in  the  last  sentence  thereof 
the  words  "that  the  travel  is  not  aboard 
a  direct  flight  between  the  United  States 
and  Cuba  and"  and  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  515.560    Certain  transactions  incident  to 
travel  to  and  wittiin  Cut>a. 

(a)  General  license.  The  transactions 
in  paragraph  (c)  of  this  section  are 
authorized  in  connection  with  travel  to 
Cuba  by: 

(1)  Persons  who  are  officials  of  the 
United  States  Government  or  of  any 
foreign  government,  or  of  any 
intergovernmental  organization  of 
which  the  United  States  is  a  member, 
and  who  are  traveling  on  official 
business;  or 

(2)  Journalists  regularly  employed  in 
that  capacity  by  a  news  reporting 
organization. 

(b)  Specific  Licenses.  Specific  licenses 
authorizing  the  transactions  in 
paragraphic)  of  this  section  may  be 
issued  when  extreme  hardship  is 
demonstrated  in  cases  involving 
extreme  humanitarian  need  to  persons 
and  their  close  relatives,  or  other 
persons  living  in  the  same  household, 
who  are  traveling  to  visit  close  relatives 
in  Cuba.  Specific  hcenses  may  also  be 
issued  to  persons  demonstrating  a 
compeUing  need  to  travel  to  Cuba  for 
biunanitarian  reasons,  for  professional 
research  and  similar  activities  as 
defined  in  §  515.416,  for  clearly  defined 
educational  or  religious  activities,  for 
activities  of  recognized  human  rights 
organizations  investigating  human 
rights  violations,  or  for  piu^joses  related 
to  the  exportation,  importation,  or 
transmission  of  information  or 
informational  materials. 

(1)  For  purposes  of  this  section,  the 
term  close  relative  means  spouse,  child, 
grandchild,  parent,  grandparent,  great 
grandparent,  uncle,  aunt,  brother,  sister, 
nephew,  niece,  first  cousin,  or  spouse, 
widow,  or  widower  of  any  of  the 
foregoing.  The  term  close  relative  also 
means  mother-in-law,  father-in-law, 
daughter-in-law,  son-in-law,  sister- 
in-law,  or  brother-in-law. 

(2)  Nothing  in  this  section  authorizes 
transactions  in  connection  with  tourist 
travel  to  Cuba.  Travel  to  Cuba  that  is 
characterized  as  falling  within  the 
criteria  specified  in  paragraph  (b)  is 
prohibited  unless  specifically  licensed. 
•        •        *        *        • 

7.  The  introductory  text  of  paragraph 
(a)  and  paragraph  (a)(1)  of  §  515.563  is 
revised  to  read  as  follows,  and 
paragraph  (c)  is  removed. 
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$515,563  Family  rwntttanoes  to  natkNiato 
of  Cuba 

(a)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  authorizing 
remittances  to  a  close  relative  of  the 
remitter  or  of  the  remitter's  spouse  who 
is  a  national  of  Cuba  and  who  is 
resident  in  Cuba  or  in  the  authorized 
trade  territory,  provided  they  are  not 
made  from  blocked  accounts.  Such 
remittances  will  be  authorized  only: 

(1)  In  circumstances  where  extreme 
humanitarian  need  is  demonstrated, 
including  terminal  illness  or  severe 
medical  emergency. 
•        *        •  '      •'       * 

8.  Paiagraph  (d)  of  §  515.564  is 
removed  and  paragraph  (c)  is  revised  to 
read  as  follows: 

§  51 5.564  Certain  transactions  incident  to 
travel  to,  from  and  within  ttie  Unite<l  States 
by  certain  Cuban  nationals. 


(c)  Remittances  by  persons  subj«:t  to 
U.S.  jurisdiction  to  Cuba  or  a  Cuban 
national,  directly  or  indirectly,  for 
transactions  on  behalf  of  a  Cuban 
national,  are  only  authorized  pursuant 
to  paragraph  (a)  of  this  section  when 
made  for  the  purpose  of  enabling  the 
payee  to  emigrate  from  Cuba  to  the 


United  States,  including  the  purchase  of 
airline  tickets  and  payment  of  visa  fees 
or  other  travel-related  fees.  Such 
remittances  may  not  exceed  $500,  and, 
except  for  purposes  of  processing  a 
letter  of  invitation  or  similar  document 
on  behalf  of  a  Cuban  national,  may  be 
trcuisferred  only  after  the  Cuban  national 
has  received  a  valid  visa  issued  by  the 
State  Department  or  other  approved  U.S. 
immigration  documentation.  Any    " 
amount  remitted  to  Cuba  directly  or 
indirectly  in  conjunction  with  the 
processing  of  a  letter  of  invitation  or 
similar  document  must  be  deducted 
from  the  $500  limit.  Specific  licenses 
may  be  issued  to  permit  reirittances  by 
persons  subject  to  U.S.  jurisdiction  to 
Cuba  or  a  Cuban  national,  directly  or 
indirectly,  for  transactions  to  facilitate 
non-immigrant  travel  by  a  Cuban 
national  to  the  United  States  under, 
circumstances  where  extreme 
humanitarian  need  is  demonstrated, 
including  terminal  illness  or  severe 
medical  emergency, 

§515.565    [Amended] 

9.  Paragraph  (b)  of  §  515.565  is 
removed,  paragraph  (c)  is  redesignated 
as  paragraph  (b),  and  the  words  "or  (b)'* 
are  removed. 


§515.566    [Amended] 

10.  Section  515.566  is  amended  by 
changing  the  reference  in  paragraph 
(a)(3)  from  "this  section"  to  "this  part", 
and  by  amending  paragraph  (c)(4)(ii)  by 
removing  the  words  "exceeded  the 
annual  ceiling  on  remittances  to  any  one 
household  or  p>ayee  established  in  this 
section"  and  adding  in  their  place 
"violated  the  terms  of  any  authorization 
for  remittances  contained  in  or  issued 
pursuant  to  this  part". 

§515.569    [Amendedl 

11.  In  §  515.569,  the  first  sentence  of 
paragraph  (c)  is  amended  by  adding  the 
words  "or  pursuant  to"  before 

"§  515.563.",  and  paragraph  (d)  is 
amended  by  removing  the  words 
"remittances  authorized  for  the 
traveler's  household  by  §515.563(aHl) 
and". 

Dated:  August  25,  1994.^ 
Steven  I.  Pinter, 

Acting  Director,  Office  of  Foreign  Assets 
Control. 

Approved:  August  25, 1994. 
R.  Richard  Newcomb, 
Acting  Deputy  Assistant  Secretary  (Law 
Enforcement). 

[FR  Doc.  94-21447  Filed  8-25-94;  11:00  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  771 
[Docket  No.  940838-4238] 
RIN0694-AB02 

Exports  to  Cuba:  General  License  GIFT 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR)  to  reflect  the  President's  August 
20, 1994  statement  of  his  decision  to 
limit  general  license  eligibility  for  gift 
parcels  to  Cuba  to  food,  medicine  and 
strictly  humanitarian  items. 
EFFECTIVE  DATE:  This  rule  is  effective 
August  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Bolsteins,  Office  of  Technology 
and  Policy  Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
4252. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Bureau  of  Export  Administration 
(BXA)  is  amending  §  771.18  of  the 
Export  Administration  Regulations 
(EAR)  to  restrict  exports  to  Cuba  under 
General  License  GIFT  to  food,  vitamins, 
seeds,  medicines,  medical  supplies  and 
devices,  hospital  supplies  and 
equipment,  equipment  for  the. 
handicapped,  clothing,  personal 
hygiene  items,  veterinary  medicines  and 
supplies,  fishing  equipment  and 
supplies,  soap-maldng  equipment, 
certain  radio  equipment,  and  batteries 
for  such  equipment. 

Commodities  not  eligible  for  export  to 
Cuba  under  General  License  GIFT  must 
be  authorized  either  under  the  - 
Humanitarian  License  Procedure 
(§  773.5)  or  imder  an  individual 
validated  license. 

This  action  does  not  affect  the 
continued  general  license  eligibility  of 
informational  materials,  as  described  in 
General  License  GTDA  (§  779.3)  and 
Export  Control  Classification  Number 
(ECCN)  0A98I  in  the  Commodity 
Control  List  (CCL)  (Supplement  No.  1  to 
§799.1). 

Although  the.  Export  Administration 
Act  (EAA)  expired  on  August  20,  1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
f)ermitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  &<ecutive  Order 
12924  of  August  19, 1994. 


Sayings  Clause 

Shipments  of  items  removed  from 
general  license  GIFT  authorization  as  a 
result  of  this  regulatory  action  may  be 
exported  under  the  previous  general 
license  provisions  up  to  and  including 
September  13, 1994.  Any  such  items  not 
actually  exported  before  midnight 
September  13,  1994,  require  a  validated 
export  license  in  accordance  with  this 
regulation. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005,  0694-0010  and  0694-0033. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  imder  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportimity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sharron  Cook,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  771 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly.  Part  771  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  730-799)  is  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  771  is  revised  to  read  as  follows: 


Autfaoritjr:  50  U.S.C  App.  5.  as  amended; 
Pub.  L  264,  59  StaL  619  (22  U.S.C  287c),  as 
amended;  Pub.  L  90-351,  82  StaL  197  (18 
U.S.C  2510  et  seq.].  as  amended;  sec  101, 
Pub.  L.  93-153,  87  Stat.  576  (30  U.S.C  185). 
as  amended:  sec.  103,  Pub.  L.  94-163,  89 
Stat  877  (42  U.S.C  6212).  as  amended;  sees. 
201  and  201(llKe).  Pub.  L  94-258,  90  Stat. 
309  (10  U.S.C  7420  and  7430(e)).  as 
ameiided;  Pub.  L.  95-223.  91  Stat  1626  (50 
U.S.C  1701  et  seq.y.  Pub.  L  95-242.  92  Sut. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C 
2139a};  sec.  208.  Pub.  L.  95-372.  92  Stat  668 
(43  U.S.C  1354);  Pub.  L  96-72,  93  Stat.  503 
(50  U.S.C  App.  2401  et  seq).  as  amended; 
sec.  125,  Pub.  L  9*-64.  99  Stat.  156  (46 
use  466c);  Pub.  L  102-484, 106  Stat  2575 
(22  U.S.C  6004);  E.O.  11912  of  April  13. 
1976  (41  FR  15825.  April  15. 1976);  £.0. 
12002  of  July  7. 1977  (42  FR  35623,  July  7, 
1977).  as  amended;  E.0. 12058  of  May  11. 
1978  (43  FR  20947,  May  16,  1978);  E.O. 
12214  of  May  2,  1980  (45  FR  29783,  May  6. 
1980);  E.O.  12735  of  November  16. 1990  (55 
FR  48587.  November  20. 1990),  as  continued 
by  Notice  of  November  12. 1993  (58  FR 
60361,  November  15,  1993);  E.O.  12851  of 
June  11,  1993  (58  FR  33181,  June  15,  1993): 
E.O.  12867  of  September  30,  1993  (58  FR 
51747,  October  4,  1993);  E.O.  12868  of 
September  30, 1993  (58  FR  51749,  October  4. 
1993):  E.O  12918  of  May  26,  1994  (59  FR 
28205.  May  31. 1994);  and  E.O.  12924  of 
August  19.  1994  (59  FR  43437  of  August  23. 
1994). 

PART  771— {AMENDED] 

2.  Section  771.18  is  amended  by 
revising  paragraph  (b)(l)(ii)  to  read  as 
follows: 

§  771 .1 8    General  License  GIFT;  Shipments 
of  gift  parcels. 

•        •         •         •         • 

(b)  •  *  * 

(!)•** 

(ii)  Normally  sent  as  gifts,  and  in 
quantities  normally  given  as  gifts 
between  individuals,  as  follows: 

(A)  For  Cuba,  the  only  gifts  that  may 
be  included  are  the  following  items 
from  Supplement  No.  7  to  Part  773  of 
this  subchapter:  food,  vitamins,  seeds, 
medicines,  medical  supplies  and 
devices,  hospital  suppUes  and 
equipment,  equipment  for  the 
handicapped,  clothing,  personal 
hygiene  items,  veterinary  medicines  and 
supplies,  fishing  equipment  and 
supplies,  soapnmaldng  equipment,  and 
in  addition  receive-only  radio 
equipment  for  reception  of  commercial/ 
civil  AM/FM  and  short  wave  publicly 
available  frequency  bands,  and  batteries 
for  such  equipment. 

(B)  For  all  other  destinations,  goods 
eligible  for  GIFT  shipments  include  all 
items  described  in  paragraph 
(b)(l)(ii)(A)  of  this  section  as  well  as  all 
other  items  normally  sent  as  gifts.  Gold 
bullion,  gold  taels,  and  gold  bars  are 
prohibited  as  are  items  intended  for 
resale. 
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£xainp7e.  A  watch  or  piece  of  jewelry  '■'.". 

is  nonnally  sent  as  a  gift.  However, 
multiple  watches,  either  in  one  package 

or  in  subsequent  shipments,  would  not  ,  .         , 

qualify  for  GIFT  because  the  quantity 
exceeds  that  nonnally  given  between 
individuals.  Similarly,  a  sewing 
machine  or  bicycle,  within  the  dollar 
limits  of  this  general  Ucense,  may  be  an 
appropriate  gift.  However,  subsequent 
shipments  of  the  same  item  to  the  same 

donee  would  not  be  a  gift  normally  , 

given  between  individuals. 

(C)  For  purposes  of  paragraph 
(b)(l)(ii)  of  this  section,  clothing  is 
appropriate,  except  that  export  of 
military  wearing  apparel  to  Coimtry 

Group  Q,  S,  W,  Y,  or  Z  under  this  _ 

general  license  is  specifically  ■      ' 

prohibited,  regardless  of  whether  all  - 

distinctive  U.S.  military  insignia,  -  • 

buttons,  and  other  markings  are  _      . 

removed.  "     -  ' 

***** 

Dated:  August  25, 1994. 
Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export  " 

Administration. 
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50 .-. 43956 

51— 39501 


52 3931-1.  39715.  39716, 

39994, 40840, 41263, 41265, 
41416,41740,41998.42194, 
42540, 42541 ,  42788,  43520, 
43521 ,  43796,  43797. 44095. 
44385. 44386, 44390,  44677 

55..„ 42194 

58 42541 

63 ._ 38949,  42788,  43523 

70 42522,  43523,  43797, 

44572 

75 42560 

81 40319,  42198,  42541, 

43956 

82 41968.42199 

86 .„ 43074 

95..... 44390 

122 44678 

123 „.44678 

124 41741 

131 44095,  44678 

132 44678 

142 40458 

180 .39502,  39504,  39505, 

42560, 43526 

185 39505 

186...: 39505 

237 44798 

268 41741,  44684 

270 „.41741 

281 40507 

300 43314,  44689 

721 39311,  40001,  43079 

41  CFR 

101-38 _.._ 41410 

101-40 42514 

101-41 41411 

301-8 _ 43500 

42  CFR 

124 44634 

400 _ _...39296 

405 39828 

414 39828 

435 „ 43050 

436 43050 

Proposed  Rules: 

2 42561 

6 42790 

52 ,. 39312 

54a 42793 

412 44097 

413 44097 

414 44097 

43  CFR 

4...„ 42774 

12 ; 44040 

Public  Land  Orders: 
725  (Revoked  in  part 

by  PLO  7072) 39468 

829  (Revoked  in  part 


by  PLO  7071) 39468 

3720 44846 

3730 44846 

3800 44846 

3810...- 44846 

3820 44846 

3830 44846 

3850 44846 

7067 39635 

7070 _ 39701 

7071 39468 

7072 39468 

7073 39469 

7074 .....39702 

7075 39702 

7076 „ 39702 

7077 43296 

7078 44332 

Proposed  Rules: 

n — 40319 

39.. 39216 

432 39316 

2820 39228 

44  CFR 

64 38921,  44332,  44334 

65  .„ 39972,  40828,  43053, 

44336, 44337 

67 40830,43054 

Proposed  Rules: 

67 40002,  40841,  43082. 

44393 

45  CFR 

74 43754 

615 44056 

670 42518 

1355 42519 

1801 43058 

2541 41 598 

2542 41598 

Proposed  Rules: 

212 42795 

400 41417 
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68 

78 

97 

194........ 


39469 

39963 

39635 

39963 

39963 

39963 

381 40260 

501 44540 

Proposed  Rules: 

31 44396 

71 44396 

91 44396 

97... ;. 40004 

148 40004 

167 .....44396 

171 40855 

176 44396 

189 44396 

Subchapter  D 44396 

47  CFR 

0 39703 

1 42521,  44272,  44340 

2 40474,  40835,  44456 

14 40835 

15 42528 

18 39471 

22 39299 

24 39704.  40835,  43062, 

43898.44058 


63 „ 40264 

64.._ 38922,39300 

69 „ 38922 

73 38930,  39301,  41259, 

41711, 43064,  43501 ,  44340 

76 „ .43776 

Proposed  Rules: 

22 42563 

24.... 41426,44109 

73 38949,  38950.  39317. 

40508, 4 1 428. 420 1 7, 44 1 20 

76 _ 43805 

90 „ 42563 

48  CFR 

Cti.  12 „ _„ .....40268 

Cti.  19 _ 4031 3 

225 _ „..38931 ,  39974 

252 38931 

519 38931 

552 — _„^ 38931 

1845....„ _ 38937 

1852. ..._ 38937 

Proposed  Rules: 

9 39317 

10 „ 39317 

13 39317 

15 ; „„ 39317 

23 39317 

25 39317 

31 39317 

45 39317 

48 43527 

52 39317,44120 

204 42566 

207 40005 

21 1 43806 

215 .....42569 

227 „ „ 43806 

237 ; 40005 

244 42569 

251 39318 

252 39318,  40005,  43806 

253 42566 

552 38950,44120 

Oh.  9 „ 38951 

App.  C 42569 

49  CFR 

1 40313 

40 42996 

195 „ 41259 

209 ......43666 

217 :.; 43064 

220 43064 

229 39705 

393 43898 

571 ....38938.39472 

575 38938.44121 

604 43778 

663 „...43778 

1002 44641 

Proposed  Rules: 

171 41848 

172 41848,  44230,  44795 

173 41848 

174 41848 

175 41848 

1 76 41 848 

177 41848 

192 39319.39506 

195 39506 

214 42200 

225 42880 

393 39518 

555 43320 


571 39522,  43528,  44691 

575 44230 

580 44397 

Ch.  X 39524 

1039 43529 

1048 43322 

1145 43529 

1312 41428 

1314..., 41428 

50  CFR 

14. 41711 

1 7 421 71 .  42682,  42696, 

43648 

20 .-.42474 

23 .: 41981 

24 _ ...42774 

36 39408 

204 39301.43779 

222..- 42529 

227 42529 

285 42176 

301  39476,  39477,  42775 

605 38942 

638 42533 

641 ,. 39301 

642 43779 

651 ..........; 421 76 

662 ; 43501 

678 44644 

672 39477,  39478,  39705, 

40314,  42776,  43296,  44341 

675 39305,  41412,  42776, 

43502,43783 

676 ..- 43502 

678 , 38943 

681 44341. 

Proposed  Rules: 

Ch.  I ...39316 

17 39524,  39532,  39868, 

39874, 39879, 40639, 42108, 
421 18,  42203.  43322, 44122, 
44123,  44124, 44125,  44701 

20 42017,  43088,  43684 

29 39228 

222- 39540 

226 39716 

227 41270 

61 1 .-...39724 

638 44398 

642 40509 

646........... ;. 42570 

651 ; 40510 

658 39724 

663 .40511 

671 43534 

672 43534 

675 39725,43534 

676 43534 

681 40515 

685 40859 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  Federal  laws,  it 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws') 


from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

H.R.  4812/P.L  103-310 

To  direct  the  Administrator  of 
General  Services  to  acquire 
by  transfer  the  Old  U.S.  f^int 
in  San' Francisco,  California, 
arKl  for  ottier  purposes.  (Aug. 
25,  1994;  108  Stat.  1672;  1 
page) 

H.R.  2178/P.L  103-311 

To  amend  ttie  Hazardous 
Materials  Transportatton  Act  to 
authorize  appropriations  for 
fiscal  years  1994,  1995,  1996, 
and  1997,  and  for  other 
purposes.  (Aug.  26,  1994;  108 
Stat.  1673;  18  pages) 


H.R.  2243/P,L.  103-312 

Federal  Trade  Commission 
Act  Amendments  of  1994 
(Aug.  26,  1994;  108  Stat. 
1691;  8  pages) 
H.R.  2815/P.L  103-313 
f  armington  Wild  and  Scenic 
River  Act  (Aug.  26,  1994;  108 
Stat.  1699;  4  pages) 
H.R.  2942/P.L.  103-314 
George  Washington  National 
Forest  Mount  Pleasant  Scenic 
Area  Act  (Aug.  26,  1994;  108 
Stat.  1703;  3  pages) 
H.R.  3197/P.L  103-315 
To  redesignate  the  postal 
facility  kxated  at  2100  fMorth 
13th  Street  in  Reading. 
-Pennsylvania,  as  the  "Gus 
Yatron  Postal  Facility".  (Aug. 
26,  1994;  108  Stat.  1706;  1 
page) 


H.R.  4506/P.L  103-316 

Energy  and  Water 
Development  Appropriations 
Act,  1995  (Aug.  26,  1994;  108 
Stat.  1707;  17  pages) 
H.R.  4603/P.L.  103-317 
Making  appropriations  for  the 
Departments  of  Commerce, 
Justice,  and  State,  the 
Judiciary,  and  related 
agencies  programs  for  the 
fiscal  year  ending  September 
30,  1995.  and  making 
supplementaJ  appropriations 
for  these  departments  and 
agericies  for  the  fiscal  year 
ending  September  30,  1994, 
and  for  otfier  purposes.  (Aug 
26,  1994;  108  Stat.  1724;  57 
pages) 

S.  2099/P.L.  103-318 
Northern  Great  Plains  Rural 
Development  Act  (Aug.  26. 


1994;  108  Stat.  1781;  9 
pages) 

S.J.  Res.  153/P.L.  103-319 

To  designate  ttie  week 
tjeginning  on  November  20. 
1994  and  ending  on 
November  26.  1994,  as 
"National  Family  Caregivers 
Week".  (Aug.  26,  1994;  108 
Stat.  1790;  1  page) 

S.J.  Res.  196/P.L.  103-320 

Designatif\g  September  16. 
1994,  as  "National  POW/MIA 
Recognition  Day"  and 
authorizing  display  of  the 
National  League  of  Families 
POW/MIA  flag.  (Aug.  26. 
1994;  108  Stat.  1791;  2 
pages) 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  RegiMor  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  i  hours)  to  ptes«!nt; 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  tie  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE 


WASHINGTON.  DC 

(TWO  BRIEFINGS) 

September  13  at  9:00  am  and  1:30  pm 


Office  of  the  Federal  Register 
Conference  Room,  800  North  Capitol  Slnset 
NW.  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 
WHERE: 


RESERVATIONS: 


DENVER,  CO 

September  21,  9:00  am-12  noon 
Colorado  National  Bank  Building 
12345  W.  Alameda  Parkway, 
Room  207,  Lakewood.  CO 
Federal  Information  Center 
1-800-359-3997 


Contents 


Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Commodity  Credit  Corporation 
See  Food  and  Nutrition  Service 
See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Forts  designation — 
Covington.  KY,  44893 
Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Tuberculosis  in  cattle  and.  bison — 
State  and  area  classifications,  44893 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 

Bell  Communications  Research,  Inc.,  45009   ' 

Bethlehem  Steel  Corp.  et  al.,  45009 

Gas  Research  Institute,  45009  . 

Open  Software  Foundation,  Inc.,  45009-45012 

Petroleum  Environmental  Research  Forum,  45012 

Smart  Vailey  CommerceNet  Consortium.  Inc..  45012- 

Southwest  Research  Institute,  45013 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Camp  Shelby,  MS;  National  Forest  land  use.  44968 
Massachusetts  Military  Reservation.  44969 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  44991 

Coast  Guard 

RULES 

Dangerous  cargoes: 

Bulk  hazardous  materials,  45132-45143 
Pollution: 

Noxious  liquid  substances  Hst.  45146-45148 
PROPOSED  RULES 

Dangerous  cargoes: 
Obsolete  bulk  hazardous  materials.  45150-45151 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wrool,  and  man-made  textiles: 
Bulgaria.  44967 
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-Export  visa  requirements;  certification,  waivers,  etc.: 
Oman.  44967-44968 

Commodity  Credit  Corporation 

PROPOSED  RULES 
Loan  and  purchase  programs: 
Cooperative  marketing  associations;  eligibihty 

requirements  for  and  delivery  of  price  support 

program  benefits,  44947-44952 

Defense  Department 

See  Army  Department 
See  Navy  Department 

Education  Department 

NOTICES 
Meetings: 

Indian  Education  National  Advisory  Council.  44970- 
44971 

Energy  Department 

See  Energy  Information  Administration 

See  Federal  Energy  Regulatory  Commission 

RULES 

Foreign  gifts  and  decorations: 

Minimal  value  definition.  44895—44896 
NOTICES 

Contractor  litigation  costs,  terms  cf  law  firm  engagement, 
and  allowability  of  costs;  policy  statement  and 
acquisition  letter  availability.  44981-44984 
Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc: 
Savannah  River  Site,  SC — 
Bridges  replacement.  44971-44972 
Grant  and  cooperative  agreement  awards: 
Alliance  to  Save  Energy,  44979 
Open  Hands,  44972 
University  of — 

South  Florida  et  al.,  44972 
Utah. 44972-44973 
Mixed  radioactive  and  hazardous  waste;  site  treatment 
plans  availability,  44979-44981 

Energy  Information  Administration 

NOTICES 

Forms;  availability,  etc.: 
Manufacturing  energy  consumption  survey,  44973-44975 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Tennessee,  44938 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsylvania,  44936—44938 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
l.l-Dichloro-2,2-bis(p-ethylphenyl)  ethane,  44930-44931 
Beta-(4-chlorophenoxy)-arpha-(l.l-dimethylelhyl)-lH- 
1,2.4-triazole-l-ethanol.  44932-44935 
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Poly(vinylpyrrolidone-l-eicosene),  etc.,  44935—44936 
Triasulfuron.  44931-44932 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Marine  tank  vessel  loading  and  unloading  operations, 
44955-44956 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Poly(vinylpyrrolidone),  44956-^4958 
NOTICES 

Grants,  State  and  local  assistance: 
Environmental  leadership  program,  44984-^4985 
Minority  academic  institutions;  hazardous  substance 
research,  technology  transfer  and  training  activities, 
44985 
Hazardous  waste: 
Solid  and  hazardous  v\raste  recycling  definition:  meeting, 
44987-44988 
Organization,  functions,  and  authority  delegations: 
Air  and  Radiation  Docket  and  Information  Center;  hours 
of  operation  and  fax  line,  44985 
Pesticide  programs: 
Mycogen  Corp. — 
Nonindigenous  microbial  pesticide;  field  test.  44986- 
44987 
Pesticides;  temporary  tolerances: 

Monsanto  Agricultural  Co..  44985-44986 
Toxic  and  hazardous  substances  control: 
Asbestos — 
National  Directory  of  AHERA  Accredited  Courses;' 
availability,  44987 

Equal  Employment  Opportunity  Commission 

RULES 

Employment  discrimination: 
Charges;  designation  of  State  and  local  fair  employment 
practices  agencies  (706  agencies) — 
Louisiana  Human  Rights  Commission,  44928 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  44903^4905 

Enstrom  Helicopter  Corp.,  44909-44911 

General  Electric.  44898-44900 

Hartzell  Propeller  Inc.,  44905-44908 

McDonnell  Douglas,  44900-44903 

Schweizer  Aircraft  Corp.  et  al.,  44908-44909 
Airworthiness  standards: 

Special  conditions — 
Cessna  model  401  airplane,  etc..  44896-44898 
Standard  instrument  approach  procedures.  44911-44918 
NOTICES 
Airport  noise  compatibility  program: 

Noise  exposure  map — 
McCarran  International  Airport;  NV,  45056-45057 

St.  Lucie  County  International  Airport.  FL,  45057-45059 
Environmental  statements;  availability,  etc: 

LaGuardia-)ohn  F.  Kennedy  International  Airports.  NY 
and  NJ;  airport  access  program,  45059 
Meetings: 

Civil  Tiltrotor  Development  Advisor)'  Committee,  45059 
Passenger  facility  charges;  applications,  etc.: 

Durango-La  Plata  County  Airport.  CO.  45060-45061 

Lancaster  Airport.  PA.  45059-45060 


Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Georgia.  44988 
Meetings: 

Emergency  Management  Institute  Board  of  Visitors.  44988 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulations  filings: 

Keystone  Energy  Ser\'ice  Co.,  LP.,  et  al.,  44975-44976 
Environmental  statements;  availability,  etc.:  ; 

Consolidated  Hydro  Maine,  Inc.,  44976— i4977 
Applications,  hearings,  determinations,  etc.:  ; 

AlgonquiaLNG,  Inc.,  44977 

CNG  Transmission  Corp..  44977 

Indiana  Michigan  Power  Co..  44977-44978  , 

Questar  Pipeline  Co..  44978  '  -         . 

Termessee  Gas  Pipeline  Co..  44978-44979 

Federal  Maritime  Commission 

NOTICES  H 

Casualty  and  nonperformance  certificates:  i 

Commodore  Cruise  Line  Ltd..  44988  ' 

Freight  forwarder  licenses: 

Pactrans  U.S.A..  Inc..  et  al..  44989-44990 
Shipping  Act  of  1984: 

Controlled  carriers  listing;  update.  44988-44989 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
BOK  Financial  Corp..  44990  ' 

Fish  and  Wildlife  Service    " 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Findings  on  petitions,  etc.,  44958-44959 
NOTICES 
Endangered  and  threatened  species  permit  applications. 

45001-45002  .  . 

Wild  Bird  Conservation  Act: 
Approval  applications — 
Hardaswick.  Victor  ]..  45002 

Food  and  Drug  Administration^ 

PROPOSED  RULES 

Electronic  records  and  signatures  and  handwritten 
signatures  on  electronic  records,  45160— 45177 
NOTICES 

Medical  devices: 
Blood  establishment  computer  software  products;  letter  to 
manufacturers,  44991-44992 

Food  and  Nutrition  Service 

NOTICES 

Child  nutrition  programs: 
National  school  lunch,  special  milk,  and  school  breakfast 
programs — 
National  average  payments/maximum  reimbursement 
rates;  correction.  45063 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Sierra  National  Forest.  CA.  44960-44961 
Tongass  National  Forest.  AK.  44961-44965 


General  Accounting  Office 

NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board,  44990 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Small  business  subcontracting  program 
Correction.  45063 

Government  Printing  Office 

NOTICES 

Meetings:  - 

Online  access  to  Federal  Register  and  Congressional 
Record;  demonstration,  44990—44991 

Health  and  Human  Services  Departn>ent 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  NationaLlnstitutes  of  Health 

See  Public  Health  Service 

See  Social  Security  Administration 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

NOTICES  .-' 

Grants  and  cooperative  agreements;  availability,  etc.: 

Allied  health  project.  44993-44995 

Chiropractic  demonstration  projects.  44995-44996 

Physician  assistants  programs,  44996-44998 
Meetings;  advisory  committees: 

September.  44993 

Housing  and  Urban  Development  Department 

PROPOSED  Ri.'l  ES 
Public  and  Indi.;n  housing: 
Obsolete  public  housing;  major  reconstruction 
Correction,  4495.?-44953 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  and  Indian  housing — 
Youth  leadership  development  project.  45154-45158 
Meetings: 

New  partnerships  to  expand  homeownership 
opportunities.  44999^ 

Interior  Department   .         ' 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau  "  .  . 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidumping: 
Pencils,  cased,  from— 

Thailand.  44965-44966 
Stainless  steel  angle  from — 
Japan,  44966 
Countervailing  duty  orders: 
Intent  to  revoke,  44966 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Audible  alarm  devices,  45003 
Recombinantly  produced  human  growth  hormones 

45003-45005 
Sports  sandals  and  components,  45004 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Chicago  Terminal  Corp.,  45004-45005  - 

Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 
Meetings: 
Actuarial  Examinations  Advisory  Committee,  45005 

Justice  Department 

See  Antitrust  Division 

NOTICES 

Pollution  control;  consent  judgments: 

Re-Solve,  Inc.,  et  al.,  45013 

USX  Corp.  et  al.,  45008 
Privacy  Act: 

Systems  of  records.  45005-45008 

• 

Labor  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council.  45013-4501 
Meetings: 

Family  and  Medical  Leave  Commission,  45014 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Barrick  Goldstrike  Mines  Inc.'s  Betze  Project,  NV,  44999- 
45000 

Greston/Blue  Gap  Natural  Gas  Project,  WY,  45000-45001 
Resource  management  plans: 

House  Range  Resource  Area,  UT.  et  al.,  45001 

Maritime  Administration 

NOTICES 

Voluntary  Intermodal  Sealift  Agreement: 
Comment  solicitation,  45061 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Training  of  lessee  and  contractor  employees  engaged  In 
drilling,  well-completion,  well-workover,  well- 
servicing,  or  production  operations,  44953 

National  Commission  on  Manufactured  Housing 

NOTICES 

Meetings,  45014 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  45014—45015 


JMI 
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National  Institutes  of  Healtti 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
MediChem  Research.  Inc..  44998 
White  Knight  Health  Care  Inc..  44998-^4999 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  44944-44946 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Northeast  Region  general  fisheries  permit  and  reporting 
procedures;  vvithdrawn,  44959 
NOTICES 
Meetings: 

North  Pacific  Fishery  Management  Council.  44966-44967 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Ehgibility  determinations,  45002-45t)03 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Base  realignment  and  closure- 
Naval  Air  Warfare  Center,  MD.  44969-44970 

Oakland,  CA;  Fleet  and  Industrial  Supply  Center,  44970 

Nuclear  Regulatory  Commission 

RULES 

Practice  rules: 
Domestic  licensing  proceedings — 
Summary  report  on  status  of  rulemaking  petitions; 
frequency  reduction,  44894-44895 
NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  45015-45042 
Reports;  availability,  etc.: 
Parametric  study  of  potential  for  BWR  ECCS  strainer 
blockage  due  to  LXXIA  generated  debris,  45042 
Applications,  hearings,  determinations,  etc.: 
Northeast  Nuclear  Energy  Co.,  45042-45044 
Sequoyah  Fuels  Corp.,  45042 

Panama  Canal  Commission 

RULES 

Shipping  and  navigation: 
Fees  for  booking  transits  based  on  Panama  Canal 
Universal  Mecisurement  System,  44928—44929 

Personnel  Management  Office 

NOTICES 

Allowances  and  diffierentials: 
Cost-of-living  allowances  in  Alaska;  winter  1994  surveys; 
report  availability,  45066-45129 

Postal  Service 

RULES  '  •       . 

Domestic  Mail  Manual: 
Walk-sequenced  bulk  third-class  mail  standards 
revisions.  44929-44930 
NOTICES 

Domestic  Mail  Manual: 
Ownership,  management,  and  circulation  statement  (PS 
Form  3526);  revision.  45044-45047 


Meetings:  Sunshine  Act,  45062 
Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.: 
Soo  Line  Railroad  Company  labor  dilute,  creation  of 
mediation  board  (EO  12925),  45181 
ADMINISTRATIVE  ORDERS 

Rwanda;  drawdown  of  Department  of  Defense  articles  and 
services  for  disaster  assistance  (Presidential 
Determination  No.  94-44  of  August  19,  1994),  44891 

Serbia  and  Montenegro;  sanctions  enforcement  (Presidential 
Determination  No.  94-43  of  August  18,  1994).  44889 

Prospective  Payment  Assessment  Commission 

NOTICES 
Meetings,  45044 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

PROPOSED  RULES 

Alcohol  and  drug  abuse  records  confidentiality 
Correction,  45063 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Valley  Project,  CA.  45003 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Hazardous  substances  and  reportable  quantities;  list 
revisions,  44938-44944 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc..  45048-45049 
Municipal  Securities  Rulemaking  Board,  45049-45050 
New  York  Stock  Exchange,  Inc.,  45050-45054 

Applications,  hearings,  determinations,  etc.: 
Invesco  Treasurer's  Series  Trust.  45054-45055 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Cahfomia,  45055 

CaUfomia  et  al.,  45055 

Florida,  45055 

Georgia,  45055 

Social  Security  Administration 

RULES 

Sociar security  benefits  and  supplemental  security  income: 
Deemed  application  date  based  on  misinformation. 
44918-^4928     . 

State  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  45055 
Passport  travel  restrictions.  U.S.: 
Lebanon. 45056 


Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
West  Virginia,  44953-4495S 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
'     Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

See  Research  and  Special  Programs  Administration 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
U.S.A.  Jet  Airiines,  Inc.,  45056 


Separate  Parts  In  This  Issue 

Part  II 

Office  of  Personnel  Management,  45066-45129 

Part  III 

Department  of  Transportation,  Coast  Guard,  45132-45143 


Part  IV 

Department  of  Transportation.  Coast  Guard,  45146-45148 

PartV 

Department  of  Transportation,  Coast  Guard,  45150-45151 

Part  VI 

Department  of  Housing  and  Urban  Development.  45154- 
45158 

Part  VII 

Department  of  Health  and  Human  Services,  Food  and  Drue 
Administration,  45160-45177 

Part  VIII 

The  President,  45181 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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The  President 
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Presidential  Documents 


Presidential  Determination  No.  94-43  of  August  18,  1994 

Transfer  of  Fiscal  Year  1994  Foreign  Military  Financing 
Funds  to  the  Peacekeeping  Operations  Account  and  Use  of 
Funds  for  Enforcement  of  Sanctions  Against  Serbia  and 
Montenegro  * 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  610(a)  of  the  Foreign 
Assistance.  Act  of  1961.  as  amended  (the.  "Act").  I  hereby  determine  that 
It  IS  necessary  for  the  purposes  of  the  Act  that  S3.812  million  of  funds 
made  available  for  section  23  of  the  Arms  Export  Control  Act  for  fiscal 
year  1994  for  the  cost  of  direct  loans  be  transferred  to,  and  consolidated 
with,  lunds  made  available  under  chapter  6  of  partll  of  the  Act. 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)(1)  of  the  Act 
I  hereby  determme  that  it  is  important  to  the  security  interests  of  the 
United  States  to  furnish  up  to  S4.312  million  in  funds  made  available 
under  chapter  6  of  part  II  of  the  Act  for  assistance  for  sanctions  enforcement 
against  Serbia  and  Montenegro  without  regard  to  any  provision  of  law  within 
the  scope  of  section  614(a)(1).  including  section  660  of  the  Act.  I  hereby 
authorize  the  furnishing  of  such  assistance. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


IXrtU^UPUOA  <Ptu!iud^^ 


IFR  Dot,    94-21689 
Filed  8^29-94;  3:26  pm) 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  August  18,  1994. 
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Presidential  Determination  No.  94-44  of  August  19,  1994 

Drawdown  of  Department  of  Defense  Stocks  and  Services 
tor  Disaster  Assistance  for  Rwanda 

Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(2)  of  the  Foreian 
Assistance  Act  of  1961.  as  amended.  22  U.S.C.  2318(a)(2)  (the  "Acf)  I 
hereby  determine  that  it  is  in  the  national  interest  of  the  United  States 
to  draw  down  defense  articles  from  the  stocks  of  the  Department  of  Defense 
and  defense  sm-ices  of  the  Department  of  Defense  for  the  purpose  of  provid- 
ing disaster  relief  in  and  around  Rwanda. 

Therefore.  I  hereby  authorize  the  furnishing  of  up  to  S75  million  in  defense 
articles  from  the  stocks  of  the  Department  of  Defense  and  defense  services 
ot  the  Department  of  Defense  for  the  purposes  and  under  the  authorities 
of  chapter  9  of  Part  I  of  the  Act. 

Presidential  Determination  94-38  of  July  22.  1994.  is  hereby  rescinded. 
The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  ttie  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


OJXU^UL^Vs  <p5AAMdHi;^ 


IFR  Doc.  94-21708 
Filed  8-29-94;  4:30  pm) 
Billing  code  4710-10-M 


THE  WHITE  HOUSE. 
Washington,  August  19,  1994. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  uhder 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart77 
Pocket  No.  94-047-2] 

Tuberculosis  In  Cattle  and  Bison;  State 
Designation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

summary:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  tuberculosis 
regulations  concerning  the  interstate 
movement  of  cattle  and  bison  by  raising 
the  designation  of  New  York  from  a 
modified  accredited  State  to  ao 
accredited-&«e  State.  We  have 
determined  that  New  York  meets  the 
criteria  for  designation  as  an  accredited- 
free  State. 

EFFECTIVE  DATE:  September  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  S.  VanTiem,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services, 
APHIS,  USDA,  room  729,  Federal 
Building,  6505  Belcrest  Road, 
Hyatthville,  MD  20782  (301)  436-8715. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
June  6,  1994  (59  FR  29185-29186, 
Docket  No.  94-047-1),  we  amended  the 
tuberculosis  regulations  in^9  CFR  part 
77  by  removing  New  York  from  the  list 
of  modified  accredited  States  in  §  77.1 
and  adding  it  to  the  list  of  accredited- 
-  fi^e  States  in  that  section. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
August  S,  1994'  We  did  not  receive  any 


comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778.  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases,  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation. 
Tuberculosis. 

PART  77— TUBERCULOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  77.1  and  that 
was  published  at  59  FR  29185-29186  on 
June  6,  1994. 

Authority:  21  U.S.C.  Ill,  114,  1148^115- 
117,  120,  121,  134b,  134f;  7  CFR  2.17,  251, 
and  371.2(d). 

'  Done  in  Washington,  DC.  this  25th  day  of 
August  1994.  "  " 

Terry  L.  Medley, , 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

1FR  Doc.  94-21504  Filed-8-3(>-94;  8:45  am] 
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9  CFR  Part  92 
[Docket  No.  94-014-21 

Ports  Designated  for  Importation  of 
Birds 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Direct  final  rule;  confirm.ation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  that 
amends  the  animal  importation 
regulations  by  adding  the  Greater 
Cincinnati  International  Airport  in 
Covington,  KY.  as  a  limited  port  of  entry 
for  certain  birds.  The  direct  final  rule 
also  makes  several  nonsubstantive 
changes  to  correct  errors  in  the 
regulations  concerning  importation  of 
birds. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  on  July  15, 1994  (59  FR 


36024-36026,  Docket  No.  94-014-1),  is 
effective  September  13, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Tracye  Butler,  Staff  Veterinarian, 
Import-Export  Animals  Staff,  National 
Center  for  Import-Export,  Veterinary 
Services,  APHIS,  USDA,  room  767," 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-5097. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  a  direct  final  rule  published  in  the 
Federal  Register  on  July  15,  1994  (59  FR 
36024-36026,  Docket  No.  94-014-1),  we 
notified  the  public  of  our  intent  to 
amend  the  animal  importation 
regulations  by  adding  the  Greater 
Cincinnati  International  Airport  in 
Covington,  KY,  as  a  hmited  port  of  entry 
for  certain  birds.  We  also  notified  the 
public  that  we  intended  to  make  several 
nonsubstantive  changes  to  correct  errors 
in  the  regulations  concerning 
importation  of  birds. 

We  solicited  comments  concerning 
the  direct  final  rule  for  a  30-day  period 
ending  August  15, 1994.  We  stated  that 
the  effective  date  of  the  proposed 
amendment  would  be  60  days  after 
publication  of  the  direct  final  rule  in  the 
Federal  Register,  unless  we  received  ^ 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
conynents  by  the  close  of  the  comment 
period. 

We  received  neither  written  adverse 
comments  nor  written  notice  of  intent  to 
submit  adverse  comments  by  that  date. 
Therefore,  the  direct  final  rule  will 
become  effective  on  September  13, 
1994, as  scheduled. 

Authority:  7  U.S.C.  1622;  19  U.S.C  1306: 
21  use.  102-105.  111.  114a.  134a.  134b, 
134c.  134d,  134f,  135,  136.  and  136a:  31 
U.S.C.  9701;  7  CFR  2.17,  2.51,  and  371.2(d). 

Done  in  Washington,  DC,  this  25th  day  of 
August  1994. 

Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  94-21505  Filed  8-30-94;  845  am) 
BILUNG  CODE  MIO-M-P 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart2 

RIN  31S0-AES5 

Summary  Report  on  the  Status  of 
Petitions  for  Rulemaking:  Frequency 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnON-.  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulaticms  to  reduce  the  firequency  of 
the  svunmary  repcMl  on  the  status  of 
petitions  for  rulemaking,  which  is 
included  in  the  NRC  Regulatory 
Agenda,  from  quarterly  to  semiannually. 
This  action  is  necessary  because  the 
NRC  has  reduced  the  publication  of  the 
\7?C  Regulatory  Agenda  from  quarterly 
to  semiannually  as  the  status  of 
rulemaking  actions  and  petitions  for 
rulemaking  is  not  subject  to  frequent 
change.  The  final  rule  reduces  the  level 
of  NRC  staff  effort,  paperwork,  and 
distribution  costs. 

EFFECTIVE  DATE:  September  30. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dai-id  L.  Meyer,  Chief.  Rules  Review 
and  Directives  Branch.  Division  of 
Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration.  Telephone  (301)  415- 
7162  or  Toll  Free  800-368-5642. 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  May  11. 1994  (59  FR  24371).  the 
NRC  pubUshed  a  notice  of  proposed 
rulemaking  to  amend  10  CFR  2.802(g)  to 
reduce  the  frequency  of  the  summary 
report  on  the  status  of  petitions  for 
rulemaking  from  quarterly  to 
semiannually.  This  report,  which  was 
developed  in  response  to  a  petition  for 
rulemaJdng  (PRM-2-4).  appears  as  part 
of  the  NRC  Regulatory  Agenda.  The 
NRC  Regulatory  Agenda  is  a 
compilation  of  all  rules  on  which  the 
NRC  has  recently  completed  action,  has 
proposed  action,  or  is  considering 
action,  and  all  petitions  for  rulemaking 
thatiiave  been  received  by  the 
CommissicHi  and  are  pending 
disposition. 

The  NRC  prepares  and  submits  an 
agenda  of  its  rulemaking  activity  for 
inclusion  in  the  Unified  Agenda  of 
Federal  Regulations,  which  is  updated 
semiannually  and  published  in  the 
Federal  Register.  The  NRC  meets  the 
public  information  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  602) 
and  Executive  Order  12866  through  its 
participation  in  the  Unified  Agenda  of 


Federal  Regulations.  The  Unified 
Agenda  of  Federal  Regulations  contains 
the  same  information  concerning  NRC 
rulemaking  activity  that  is  published  in 
the  NRC  Regulatory  Agenda. 

Public  Comment 

The  comment  period  for  the  proposed 
amendment  closed  June  10, 1994.  The 
NRC  received  two  public  comments  on 
the  proposed  action.  Both  commenters 
indicated  their  support  for  the  reduction 
in  the  administrative  burden  and 
publication  costs  that  would  result  from 
the  reduced  frequency  of  publication. 
The  commenters  also  indicated  that 
they  would  welcome  the  availability  of 
the  NRC  Regulatory  Ag^da  through 
electronic  access. 

One  commenter  expressed  concern 
that  the  rule  would  be  implemented 
before  the  NRC  Regulatory  Agenda  is 
made  available  through  electronic 
communications.  The  NRC  staff  is 
continuing  to  explore  the  most 
appropriate  alternatives  for  making  the 
NRC  Regulatory  Agenda  available 
electronically.  When  the  most 
appropriate  vehicle  is  selected  and 
implemented,  the  NRC  will  announce 
the  electronic  availability  of  the  NRC 
Regulatory  Agenda  in  the  Federal 
Register.  The  NRC  notes  that,  as  is 
current  practice,  an  interested  person 
may  obtain  information  concerning  NRC 
rulemaking  procedures  or  the  status  of 
any  rule  contained  in  the  NRC 
Regulatory  Agenda  by  contacting  the 
Rules  Review  and  Directives  Branch. 
(301)  415-7158.  Persons  outside  the 
Washington.  DC.  metropolitan  area  may 
call  toll-free  800-368-5642.  For  further 
information  on  the  substantive  content 
of  any  rule  listed  in  the  agenda,  a  person 
may  contact  the  individual  listed  under 
the  "Agency  Contact"  heading  for  that 
rule. 

In  addition,  on  June  8, 1994.  the 
Federal  Register  became  available  on 
Internet  in  a  multitiered  subscription 
service.  This  electronic  version  captures 
the  Unified  Agenda  of  Federal 
Regulations,  which  is  published  in  the 
Federal  Register.  The  Unified  Agenda  of 
Federal  Regulations  includes  a  section 
on  the  status  of  NRC's  rulemakings. 

One  commenter  expressed  opposition 
to  the  proposed  rule  if  it  would  cause 
delays  in  the  processing  of  new 
petitions  received  by  the  NRC  The  NRC 
notes  that  the  processing  of  petitions  for 
rulemaking  is  in  no  way  related  to  the 
frequency  vdth  which  the  NRC 
Regulatory  Agenda  is  published. 
Therefore,  the  adoption  of  this  rule 
would  not  cause  any  delays  in 
processing  new  petitions  received ,by 
the  NRC. 


Tbe  Final  Rule 

The  content  and  the  status  of  the 
rulemaking  actions  and  petitions  for 
rulemaking  summarized  in  the  NRC 
Regulatory  Agenda  do  not  change 
frequently  enough  to  justify  a  quarterly 
publication.  Therefore,  the  NRC  will 
publish  the  NRC  Regulatory  Agenda  in 
January  and  July  of  each  year.  Section 
2.802(g),  concerning  the  frequency  of 
the  status  of  petitions  for  rulemaking,  is 
revised  to  reflect  this  change.  The  NRC 
will  continue  to  publish  an  updated 
agenda  of  its  rulemaking  actions  in  the 
Unified  Agenda  of  Federal  Regulations 
each  April  and  October. 

Environmental  impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Analysis 

The  NRC  has  not  prepared  a 
regulatory  impact  analysis  for  this  final 
rule  because  it  is  an  administrative 
action  that  would  reduce  the  frequency 
of  the  summary  report  on  the  status  of 
petitions  for  rulemaking,  as  included  in 
the  NRC  Regulatory  Agenda,  from 
quarterly  to  semiannually. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  is  an  administrative  action 
that  reduces  the  frequency  of  the 
Nummary  report  on  the  status  of 
petitions  for  rulemaking,  as  included  in 
the  NRC  Regulatory  Agenda,  from 
quarterly  to  semiannually.  This  action 
would  have  no  economic  impact  on  any 
NRC  licensee,  including  small  entities. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  final  rule  and.  therefore. 
that  a  backfit  analysis  is  not  required  for 
this  final  rule  because  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as^defined  in  10  CFR  50109(a)(1). 
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List  of  Subjects  in  10  CFR  Part  2 

-   Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information, 
Environmental  protection.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Penalties.  Sex  discrimination. 
Source  material,  Special  nuclear 
material,  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendment  to  10  CFR  Part  2. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161, 181.  68  Stat.  948, 

953,  as  amended  (42  U.S.C.  2201.  2231);  sec. 
191,  as  amended.  Pub.  L.  87-615,  76  Stat.  409 
(42  U.S.C.  2241);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53, 
62.  63,  81,  103,  104,  105,  68  Stat.  930,  932, 
933,  935,  936.  937,  938.  as  amended  (42 
U.S.C.  2073,  2092,  2093,  2111,  2133,  2134, 
2135);  sec.  114(f).  Pub.  L  97-425,  96  Stat. 
2213,  as  amended  (42  U.S.C.  10134(f));  sec. 
102,  Pub.  L.  91-190,  83  Stat.  853,  as  amended 
(42  U.S.C.  4332);  sec.  301,  88  Stat.  1248  (42 
U.S.C.  5871).  Sections  2.102,  2.103,  2.104, 
2.105,  2.721  also  issued  under  sees.  102. 103, 
104,  105,  183,  189.  68  Stat.  936,  937,  938, 

954,  955,  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135,  2233,  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415,  96  Stat.  2073 
(42  U.S.C.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161b,  i,  o,  182, 186,  234, 
68  Stat.  948-951,  955,  83  Stat.  444,  as 
amended  (42  U.S.C.  2236,  2282);  sec.  206,  88 
Stat.  1246  (42  U.S.C.  5846).  Sections  2.600- 
2.606  also  issued  under  see.  102,  Pub.  L.  91- 
190,  83  Siat.  853,  as  amended  (42  U.S.C. 
4332).  Sections  2.700a,  2.719  also  issued 
under  5  U.S.C.  554.  Sections  2.754,  2.760, 
2.770,  2.780  also  issued  under  5  U.S.C.  557. 
Section  2.764  and  Table  lA  of  Appendix  C 
also  issued  under  sees.  135. 141,  Pub.  L.  97- 
425.  96  Stat.  2232.  2241  (42  U.S.C.  10155, 
10161).  Section  2.790  also  issued  under  sec. 
103,  68  Stat.  936,  as  amended  (42  U.S.C. 
2133)  and  5  U.S.C.  552.  Sections  2.800  and 

2.808  also  issued  under  5  U.S.C.  553.  Section 

2.809  also  issued  under  5  U.S.C.  553  and  sec. 
29,  Pub.  L.  85-256,  71  Stat.  579.  as  amended 
(42  U.S.C.  2039).  Subpart  K  also  issued  under 
sec  189,  68  Stat.  955  (42  U.S.C.  2239);  sec.  . 
134,  Pub.  L  97-425,  96  Stat.  2230  (42  U.S.C. 
10154).  Subpart  L  also  issued  under  sec.  189, 
68  Stat.  955  (42  U.S.C  2239).  Appendix  A 
also  issued  under  sec.  6,  Pub.  L  91-560, 84 
Stat.  1473  (42  U.S.C.  2135).  Appendix  B  also 
issued  under  sec.  10,  Pub.  L.  99-240,  99  Stat. 
1842  (42  U.S.C  2021b  et  seq.). 

2.  In  §  2.802.  paragraph  (g)  is  revised 
to  read  as  follows: 


§  2.802    Petition  for  ruiemalcing. 

•    -     •         *         •        * 

(g)  The  Director.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  will 
prepare  on  a  semiannual  basis  a 
summary  of  petitions  for  rulemaking 
before  the  Commission,  including  the 
status  of  each  petition.  A  copy  of  the 
report  will  be  available  for  public 
inspection  and  copying  for  a  fee  in  the 
Commission's  Public  Document  Room. 
2120  L  Street.  NW.,  Washington,  DC. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
[FR  Doc.  94-21454  Filed  8-30-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  1050 
RIN  199O-AA04 

Foreign  Gifts  and  Decorations 

AGENCY:  Department  of  Energy. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends 
regulations  on  foreign  gifts  and 
decorations,  so  that  the  definition  of 
"minimal  value"  and  other  specific 
dollar  figures  used  with  respect  to 
foreign  gifts  and  decorations  reflect 
changes  in  the  consumer  price  index. 

DATES:  Final  rule  effective  August  31, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Beard  (Acting  Deputy  Assistant 
General  Counsel  for  Standards  of 
Conduct).  Office  of  the  Assistant 
General  Counsel  for  Genf?rj!  Law,  GC- 
80,  U.S.  Department  of  Energy.  1000 
Independence  Avenue.  S.W.. 
Washington.  D.C.  20585  (202/586- 
1522). 

SUPPLEMENTARY  INFORMATION 


I.  Background 

Article  I,  section  9.  clause  8  of  the 
Constitution  provides  that  no  person 
holding  any  office  of  profit  or  trust 
under  the  United  States  shall,  without 
the  consent  of  the  Congress,  accept  any 
present,  emolument,  office,  or  title,  of 
any  kind  whatever,  from  any  foreign 
state.  In  the  Foreign  Gifts,  and 
I3ecorations  Act  (Act)  (5  U.S.C.  7342). 
Congress  consented  to  an  exception  to 
the  general  Constitutional  rule  against 
the  acceptance  of  gifts  or  decorations 
from  foreign  governments  by  Federal 
employees.  Among  other  things,  the 


statute  allows  employees  to  accept  gifts 
of  "minimal  value"  tendered  as 
souvenirs  or  as  marks  of  courtesy. 

"Minimal  value"  is  defined  in  the 
Act,  as  amended,  as  a  retail  value  in  the 
United  States  of  $100  or  less,  but  the 
Act  provides  that  "minimal  value"  shall 
be  redefined  periodically  in  regulations 
prescribed  by  the  Administrator  of 
General  Services,  in  consultation  with 
the  Secretary  of  State,  to  refiect  changes 
in  the  consumer  price  index  for  the 
immediately  preceding  three-year 
period.  The  authority  to  redefine  the 
term  "minimal  value"  was  effective  on 
January  1.  1981.  The  Act  also  provides 
that,  a  Federal  employing  agency  may. 
by  regulation,  define  "minimal  value" 
to  be  less  than  the  value  established 
under  the  foregoing  provision. 

There  is  also  a  limitation  on  the  use 
of  appropriated  funds  for  the  purchase 
of  gifts  for  foreign  individuals.  Effective 
September  30. 1977,  no  appropriated 
funds,  other  than  funds  from  the 
"Emergencies  in  the  Diplomatic  and 
Consular  Service"  account  of  the 
Department  of  State,  may  be  used  to 
purchase  any  tangible  gift  of  more  than 
minimal  value,  as  defined  in  the  Foreign 
Gifts  and  Decorations  Act.  for  any 
individual  unless  the  gift  is  approved  by 
the  Congress  (22  U.S.C.  2694). 

In  1980  the  Department  of  Energy' 
promulgated  regulations  regarding  the 
acceptance  by  Department  employees  of 
gifts  and  decorations  from  foreign 
governments  and  the  use  of 
appropriated  funds  for  the  purchase  of 
tangible  gifts  for  a  foreign  individual. 
The  Department's  Foreign  Gifts  and 
Decorations  regulations  currently 
provide,  at  10  CFR  1050.103(e).  (hat 
"minimal  value"  means  a  retail  value  of 
SlOO  or  less.  This  provision  does  not 
reflect  changes  in  the  definition  of 
"minimal  value"  contained  in  the 
regulations  promulgated  by  the  General 
Services  Administration.  At  the  time 
this  regulation  was  promulgated,  the 
definition  of  "minimal  value"  was  not 
indexed.  Furthermore.  Subpart  D  of 
these  regulations.  Gifts  to  Foreign 
Individuals,  sets  a  SlOO  ceiling,  but  fails 
to  incorporate  the  term  "minimal  value" 
in  establishing  allowable  purchases  of 
tangible  gifts  for  any  foreign 
individuals. 

This  rule  will  redefine  "minimal 
value  '  to  be  the  value  prescribed  by  the 
Administrator  of  General  Services,  in 
coordination  with  the  Secretary  of  State, 
to  reflect  changes  in  the  consumer  price 
index,  thus,  making  it  unnecessary  for 
the  Department  to  issue  a  new  rule  each 
time  the  definition  changes  due  to  an 
increase  or  decrease  in  the  consumer 
price  index.  Further,  it  will  apply  the 
term  "minimal  value"  to  the  value  of 
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gifts  allowable  for  presentation  to 
foreign  individuals. 

This  rulemaking  involves  a  matter 
relating  to  agency  management  or 
personnel,  affecting  a  regulation  that 
only  applies  to  Department  of  Energy 
employees.  Furthermore,  the  rule  would 
relieve  a  substantive  restriction  that 
previously  was  placed  upon  Department 
of  Energy  employees.  Accordingly,  the 
Department  has  determined  that  a 
general  notice  of  proposed  rulemaking 
is  not  required  (5  U.S.C  553(a)(2)).  and 
is  making  this  rule  effective 
immediately  (5  U.S.C.  553(d)(1)). 

II.  Review  Under  Executive  Order 
12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review."  (58  FR  51735.  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

HL  Review  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  it  is  hereby  certified  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Act.  It  is  related  solely 
to  internal  agency  organization, 
management,  or  personnel. 

IV.  Review  Under  the  National 
Environmental  Policy  Act 

The  Department  has  determined  that 
the  final  rule  does  not  constitute  a  major 
Federal  acticni  significantly  affecting  the 
quality  of  the  human  environment, 
because  it  is  a  strictly  procedural 
rulemaking  within  the  meaning  of 
paragraph  A6  of  Appendix  A  to  subpart 
Dof  10  C.F.R.  part  1021. 

V.  Review  Under  the  Paperwork 
Reduction  Act 

This  final  rule  does  not  impose  a 
"collection  of  information" 
requirement,  as  defined  in  44  U.S.C. 
3502(4). 

List  of  Subfects  in  10  CFR  Part  1050 

Government  employees. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  is  amending  part 
1050  of  Title  10  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


Issued  in  VVashingtoa.  D.C.  oa  August  25. 
1994. 
EiicI.Fygi. 

Acting  General  Counsel. 

PART  1050— FOREIGN  GIFTS  AND 
DECORATIONS 

1.  The  authority  citation  for  10  CFR 
part  1050  is  revised  to  read  as  follows: 

Authority:  The  Constitution  of  the  United 
States,  Article  \.  Section  9;  5  U.S.C.  7342;  22 
U.S.C.  2694:  Public  L^w  95-91.  sees.  644  and 
652.  91  Stat.  599  (42  U.SC  7254  and  7262). 

2.  Section  1050.103  is  amended  by 
jevising  paragraph  (e)  to  read  as  follows: 

§1050.103    Definitions. 

•  fk  •  0  • 

(e)  Minimal  value  means  that  value  as 
defined  in  regulations  prescritwd  by  the 
Administrator  of  General  Services,  in 
consultation  with  the  Secretary  of  State, 
to  reflect  changes  in  the. consumer  price 
index  for  the  immediately  preceding  3- 
year  period  in  accordance  with  the 
definition  of  "minimal  value"  as  set 
forth  in  the  Federal  Property 
Management  Regulations  of  title  41  of 
the  Code  of  Federal  Regulations  as 
applied  to  the  Utilization.  Donation,  and 
Disposal  of  Foreign  Gifts  and 
Decorations. 


3.  Subpart  D  is  revised  to  read  as 

follows: 

§  1 050.401    Protilbltion  against  use  a> 
appropriated  funds. 

No  appropriated  funds  other  than 
funds  from  the  "Emergencies  in  the 
Diplomatic  and  Consular  Service" 
account  of  the  Department  of  State  may 
be  used  to  purchase  any  tangible  gift  of 
more  than  minimal  value  for  any  foreign 
individual  unless  such  gift  has  been 
approved  by  the  Congress. 

(FR  Doc.  94-2 1 538  Filed  8-30-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  1 21 CE,  Special  Condition  23- 
ACE-78] 

Special  Conditions;  Cessna  Models 
401,  402,  414A,  421.  and  425  Airplanes 

AGENCY:  Federal  Aviation 
AdministraUon  (FAA).  DOT. 
ACTION:  Final  special  conditions,  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  Yingling  Aircraft.  Inc.  Wichita, 


Kansas  for  a  Supplemental  Type 
Certificate  (STC)  on  the  Cessna  Models 
401,  402.  414A.  421.  and  425  airplanes. 
These  airplanes  will  have  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technologj'  envisaged  in 
the  applicable  airworthiness  standards. 
These  novel  and  unusual  design 
features  include  the  installation  of 
electronic  displays  for  which  the 
applicable  regulations  do  not  contain 
adequate  or  appropriate  airworthiness 
standards  for  the  protection  of  these 
systems  from  the  effects  of  high 
intensity  radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
the  airworthiness  standards  applicable 
to  these  airplanes. 

EFFECTIVE  DATE:  The  effective  date  of 
these  special  conditions  is  on 
publication  in  the  Federal  Register. 
Comments  must  be  received  on  or 
before  September  30, 1994. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Assistant 
Chief  Counsel,  ACE-7,  Attention:  Rules 
Docket  Clerk,  Docket  No.  121CE,  Room 
1558,  601  East  12th  Street.  Kansas  City. 
Missouri  64106.  All  conunenls  must^)e 
marked:  Docket  No.  121CE  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m.. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak.  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate.  Aircraft 
Certification  Ser\ice.  Federal  Aviation 
Administration.  601  East  12th  Street. 
Kansas  City,  Missouri  64106;  telephone 
(816)426-6941. 

SUPPLEMENTARY  INFORMATION 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety,  and,  thus,  was  not 
proceeded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  these  special  conditions. 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify'  the 
regulatory  docket  and  Special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  rules  docket  for  examination  by 


interested  parties,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments, 
submitted  in  response  to  this  request, 
must  include  a  self-addressed  and 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  121CE."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  July  21, 1994.  Yingling  Aircraft, 
Inc.  Post  Office  Box  9248.  Wichita. 
Kansas  67277,  made  an  application  to 
the  FAA  for  a  supplemental  type 
certificate  (STC)  for  the  Cessna  Models 
401 .  402,  414A,  421 .  and  425  airplanes. 
The  proposed  modification  incorporates 
a  novel  or  imusual  design  feature,  such 
as  digital  avionics  consisting  of  an    . 
electronic  flight  instrument  system 
(EHS).  that  is  vulnerable  to  HIRF 
external  to  the  airplane. 

Type  Certification  Basts 

The  type  certification  basis  for  the 
Cessna  Models  401.  402,  414A,  421,  and 
425  Airplanes  is  given  in  Type 
Certification  Data  Sheet  No.  A7CE  plus 
the  following:  §  23.1301  of  Amendment 
23-20;  §§  23.1309  and  23.1311  of 
amendment  23-41;  and  §  23.1322  of 
Amendment  23-43;  exemptions,  if  any; 
and  the  special  conditions  adopted  by 
this  rulemaking  action. 

Discussion 

The  FAA  may  issue  and  amend 
special  conditions,  as  necessary,  as  part 
of  the  type  certification  basis  ifjthe 
Administrator  finds  that  the 
airworthiness  standards,  designated 
according  to  §  21.101(b),  do  not  contain 
adequate  or  appropriate  safety  standards 
because  of  novel  or  unusual  design 
features  of  an  airplane.  Special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations.  Special  conditions 
are  normally  issued  according  to 
§  11.49,  after  public  notice,  as  required 
by  §§  11.28  and  11.29(b),  effecUve 
October  14. 1960.  and  become  a  part  of 
the  tvpe  certification  basis  in 
accordance  with  §21. 101(b)(2). 

Yingling  Aircraft.  Inc.,  plans  to 
incorporate  certain  novel  and  unusual 
design  features  into  an  airplane  for 
which  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  {»'otection  from  the 
effects  of  HIRF.  These  features  include 
eloctronic  systems,  which  are 


susceptible  to  the  HIRF  environment, 
that  were  not  envisaged  by  the  existing 
regulations  for  this  type  of  airplane. 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HIRF) 

Recent  advances  in  technology'  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  sv'stems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  advanced 
components  in  analog  and  digital 
electronics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HIRF. 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 
functions. 

Futhermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  irureased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  TiiP  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or.  as  an  of^on  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 


(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 

Field  Streiwtw  Volts/Meter 


Frequency 

Peak 

Average 

KHz: 

10-100  

100-500  .      

500-2000  

MHz; 

2-30  ...._ 

30-70  ._ 

50 
60 
70 

200 

30 

30 

150 

70 

4020 

1700 

5000 
6680 
6850 
3600 
3500 
3500 
2100 

50 
60 
70 

200 
30 

70-100  ..." 

30 

100-200  

33 

200-400  ....„ 

400-700  __ 

700-1000 .._. 

GHz: 

1-2  

2-4  

4-6  _« 

6-« 

8-12  

12-18  

18-40  

70 
935 
170 

990 
840 
310 
670 
1270 
360 
750 

or. 

(2)  The  apphcant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per 
meter,  peak  electrical  field  strength. 
from  10  KHz  to  18  GHz.  When  using 
this  test  to  show  comphance  with  the 
HIRF  requirements,  no  credit  is  given 
for  signal  attenuation  due  to 
installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identif>' 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  torm 
"critical"  means  those  functions  whose 
failure  would  contribute  to.  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functiqns  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primar)' 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critica 
functions. 

Compliance  with  UIKF  requirements 
may  be  demonstrated  by  tusts,  analysis, 
models,  similarity  with  c.xistino 
systems,  or  any  combination  of  liiose. 
Serv  ice  experience  alont  is  not 


JMI 
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acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Conclusion 

In  view  of  the  design  features 
discussed  for  the  Cessna  Models  401, 
402.  414A.  421,  and  425  Airplanes,  the 
following  special  conditions  are  issued. 
This  action  is  not  a  rule  of  general 
appUcability  and  affects  only  those 
apphcants  who  apply  to  the  FAA  for 
approval  of  these  features  on  these 
airplanes. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  rulemaking  actions.  For 
example,  the  Domier  228-200  (53  FR 
14782,  April  26, 1988),  the  Cessna 
Model  525  {56  FR  49396,  September  30, 
1991),  and  the  Beech  Model  200,  A200, 
and  B200  airplanes  (57  FR  1220,  January 
13,  1992).  It  is  unlikely  that  additional 
pubhc  comment  would  result  in  any 
significant  change  from  those  special 
conditions  already  issued  and 
commented  on.  For  these  reasons,  and 
because  a  delay  would  significantly 
affect  the  applicant's  installation  of  the 
system  and  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions 
without  notice.  Therefore,  these  special 
conditions  are  being  made  effective 
upon  publication  in  the  Federal 
Register.  However,  as  previously 
indicated,  interested  persons  are  invited 
to  comment  on  these  special  conditions 
if  they  so  desire. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft.  Aviation  safety.  Signs  and 
symbols. 

P.ART  23— {AMENDED] 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a),  601.  and  603  of  the 
Federal  Aviation  Act  of  1958:  as  amended  (49 
U.S.C  1354(a).  1421,  and  1423):  49  U.S.C. 
106(g);  14  CFR  21.16  and  21.101;  and  14  CFR 
1.1.28  and  11.49. 

Adoption  of  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  modified 


Cessna  Models  401,  402.  414A,  421,  and 
425  airplanes: 

1 .  Protection  of  electrical  and 
electronic  systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City,  Missouri  on  August 
17.  1994.  _ 

G«rald  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  94-21528  Filed  8-30-94;  8:45  am) 

BILUNG  CODE  491»-13-M 


14  CFR  Part  39 

[Docket  No.  94-ANE-07;  Amendment  39- 
9011;  AD  94-1 7-1  q 

Airworthiness  Directives;  General 
Electric  Aircraft  Engines  CT7  Series 
Turboprop  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  General  Electric  Aircraft 
Engines  (GEAE)  CT7  series  turboprop 
engines,  that  currently  requires  a  one- 
time ultrasonic  inspection  of  a  suspect 
population  of  propeller  shafts  for 
.  metallurgical  defects,  and  if  necessary, 
replacement  with  a  serviceable  part. 
This  amendment  extends  the 
compliance  time  for  the  required 
ultrasonic  inspection  on  certain 
propeller  shafts.  This  amendment  is 
prompted  by  information  indicating  that 
the  equipment  necessary  to  perform  the 
ultrasonic  inspection  is  less  available 
than  originally  assumed.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  propeller  shaft, 
which  can  result  in  separation  of  the 
propeller  fi'om  the  propeller  shaft  and 
possible  damage  to  the  aircraft. 
DATES:  Effective  September  15, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  September 
15. 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  31,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  Eng)and 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-07, 12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  General 
Electric  Aircraft  Engines,  1000  Western 
Avenue,  Lynn,  MA  01910.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  N\V.. 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kerman,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617) 238-7130, 
fax  (617)  238-7199. 

SUPPt-EMENTARY  INFORMATION:  On  July  8. 
1994,  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  94-15-01, 
Amendment  39-8972  (59  FR  36930,  July 
20,  1994),'applicable  to  General  Electric 
Aircraft  Engines  (GEAE)  CT7  series 
turboprop  engines,  to  require  a  one-time 
ultrasonic  inspection  of  the  propeller  _ 
shaft  flange  outer  diameter  (OD)  fillet 
radius  and  inner  diameter  (ID)  bore  on 
a  suspect  population  of  propeller  shafts 
for  subsurface  metallurgical  defects,  and 
if  necessary,  replacement  with  a 
serviceable  part.  That  action  was 
prompted  by  the  determination  that 
certain  propeller  shafts  may  have  a 
metallurgical  defect  that  could  cause 
separation  of  the  propeller  from  the 
propeller  shaft.  The  FAA's  investigation 
has  revealed  this  population  of 
propeller  shafts  may  contain  a 
metallurgical  defect  known  as  a  pipe 
inclusion,  which  developed  during 
manufacture  of  the  shaft.  This  defect 
typically  forms  during  the  process  of 
melting  the  ingot  used  to  form  the  shaft 
and  positions  itself  at  either  end  of  the 
ingot.  During  this  phase  of  the 
manufacturing  process  cropping  both 
ends  of  the  ingot  normally  ensures 
complete  removal  of  such  defects.  The 
FAA  has  determined,  however,  that  for 
five  heat  lots  of  material,  pipe 
Inclusions  may  not  have  been 
completely  removed  from  the  material 
used  to  form  the  propeller  shaft.  The 
FAA  has  determined  that  suspect 


material  was  used  to  manufacture 
approximately  326  propelier  shafts. 

The  FAA  received  a  report  of  a 
propeller  separating  from  a  SAAB 
Aircraft  S340  series  aircraft  inflight 
following  severe  vibration.  The  FAA's 
investigation  revealed  that  the  propeller 
shaft  separated  due  to  a  pipe  inclusion 
defect  positioned  in  a  high  stress 
location  of  the  propeller  shaft.  That 
defect  initiated  a  crack  which 
propagated  to  failure.  This  condition,  if 
not  corrected,  could  result  in  failure  of 
the  propeller  shaft,  which  can  result  in 
separation  of  the  propeller  fi^m  the 
propeller  shaft  and  possible  damage  to 
•he  aircraft.    .- 

Since  the  issuance  oftl^at  AD,  the 
FAA  has  determined  that  ultrasonic 
inspection  equipment  was  assumed  to 
be  more  available  than  has  proven  to  be. 
based  on  input  received  by  the 
manufacturer.  The  manufacturer 
reported  that  there  are  many  operators 
that  would  experience  difficulty  gaining 
access  to  the  ultrasonic  inspection 
equipment  in  a  timely  manner  given  the 
current  AD's  compliance  requirements, 
which  could  result  in  imschoduled 
grounding"  of  aircraft.  Therefore,  the 
FAA  is  extending  the  compliance  time 
for  ultrasonic  inspection  of  those 
propeller  shafts  first  identified  by 
borescope  inspection  in  paragraph  (b)  of 
this  AD  to  be  suspect.  In  the  current  AD. 
paragraph  (b)  requires  operators  to 
ultrasonicalJy  inspect  suspect  propeller 
shafts  identified  by  borescope 
inspection  prior  to  further  flight.  This 
supersedure  will  extend  the  comphance 
time  for  ultrasonic  inspection  to  the 
next  shop  visit  following  the  borescope 
inspection,  or  October  31, 1994, 
whichever  occurs  first.  This  compliance 
time  is  identical  to  the  compliance -time 
described  In  paragraph  (a)  of  this  AD. 
applicable  to  propeller  shafts  already 
suspected  to  have  a  metallurgical  defect. 
By  matching  the  compliazK:e  time  of 
paragraph  (b)  of  this  AD  to  paragraph  (a) 
of  this  AD.  there  is  no  reduction  in  the 
level  of  airworthiness  of  the  inspection 
requirements  of  this  AD. 

In  addition,  the  FAA  has  revised  the 
shop  visit  definition  described  in 
paragraph  (c)  of  this  AD  to  eliminate  the 
separation  of  propeller  criterion,  which 
could  lead  to  forced  unscheduled 
ultrasonic  inspections  of  the  propeller 
shaft  without  ultrasonic  inspection 
equipment  available,  and  to  specify  the 
induction  of  the  propeller  gearbox  into 
the  overhaul  shop  rather  than  the 
engine,  because  it  is  not  necessary  to 
remove  the  engine  to  perform  the 
inspections  required  by  this  AD. 

The  FAA  has  re\'iewed  and  approved 
the  technical  contents  of  GEAE  (CT7-TP 
^Series)  Service  Bulletin  (SB)  No.  A72- 


350,  Revision  3,  dated  June  8.  1994.  that 
describes  procedures  for  a  one-time 
ultrasonic  inspection  of  the  propeller 
shaft  flange  OD  fillet  radius  and  inner 
diameter  ID  bore  for  detection  of 
subsurface  defects.  In  addition.  Table  3 
of  this  SB  lists  by  propeller  gearbox 
serial  number  (S/N)  a  certain  populaUon 
of  suspect  propeller  shafts  to  be 
identified  by  internal  markings  during  a 
one-time  borescope  inspection.  Those 
propeller  shafts  with  markings 
identified  as  suspect  in  accordance  with 
this  SB  must  be  ultrasonically  inspected 
the  next  shop  visit  following  the 
borescope  inspection,  or  October  3 1. 
1994.  whichever  occurs  first.  Since  the 
inspection  procedures  have  not  changed 
in  Revision  3  of  GEAE  (CT7-TP  Series) 
SB  No.  A72-350.  inspections  performed 
in  accordance  with  previous  revisions  of 
-   this  SB  constitute  acceptable  alternate 
methods  of  compliance  to  the 
inspections  required  by  this  AD. 

Since  an  unsafe  Condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  AD  94- 
15-01  to  require  a  one-time  ultrasonic 
inspection  of  the  propeller  shaft  flange 
OD  fillet  radius  and  ID  bore  on  a  suspect 
population  of  propeller  shafts  for 
subsurface  metallurgical  defects.-and  if 
necessarj'.  replacement  with  a 
serviceable  part  The  actions  are 
required  to  be  accomplished  in 
accordance  vdth  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  pi^lic  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 


additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  commenU. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self -addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-07."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  wiU 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  ExecuUve  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulator)' 
action"  under  Executive  Order  12866.  It 
has  been  determined  fijrther  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulator)-  Policies  and 
Procedures  (44  FR  11034.  Februarj-  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  ofSub^ts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 


Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 


IMI 
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PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8972,  (59  FR 
36930.  July  20,  1994),  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-9011,  to  read  as- 
follows: 

94-17-16    General  Electric  Aircraft 

Engines:  Amendment  39-9011.  Docket 
94-ANE-07.  Supersedes  AD  94-15-01. 
Amendment  39-8972. 
Applicability:  General  Electric  Aircraft 
Engines  (GEAE)  Models  CT7-5A2,  -5A3. 
-7A.  -7A1.  -9B,  -9B1.  -9B2,  -9C,  -9D 
turboprop  engines,  with  propeller  gearboxes 
listed  by  serial  number  in  GEAE  (CT7-TP 
Series)  Service  Bulletin  (SB)  No.  A72-350, 
Revision  3,  dated  June  8, 1994.  These  engines 
are  installed  on  but  not  limited  to 
Construcciones  Aeronauticas.  SA  (CASA) 
and  Industri  Pesawat  Terbang  Nusantara 
(IPTN)  CN-235  series  and  SAAB  Aircraft 
S340  series  aircraft. 


Compliance:  Required  as  indicated,  unles; 
accomplished  previously. 

To  prevent  failure  of  the  projjeller  shaft, 
which  can  result  in  separation  of  the 
propieller  from  the  propeller  shaft  and 
possible  damage  to  the  aircraft,  accomplish 
the  following: 

(a)  Perform  a  one-time  ultrasonic 
inspection  of  the  propeller  shaft  flange  outer 
diameter  (OD)  fUlet  radius  and  inner 
diameter  (ID)  bore  for  subsurface 
metallurgical  defects,  and  replace  defective 
propeller  shafts  with  serviceable  parts,  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  or  prior  to  October  31,  1994,  whichever 
occurs  first.  Perform  the  ultrasonic 
inspection,  and  replace  defective  propeller 
shafts  with  serviceable  parts,  in  accordance 
with  GEAE  (CT7-TP  Series)  SB  No.  A72-350. 
Revision  3,  dated  June  8,  1994,  on  propeller 
shafts  listed  by  propeller  gearbox  serial 
number  (S/N)  in  Table  2  of  that  SB. 

(b)  At  the  next  shop  visit  after  the  effective 
date  of  this  AD,  or  prior  to  October  31, 1994, 
whichever  occurs  first,  perform  a  one-time 
borescope  inspection  to  identify  all  markings 
on  the  propeller  shaft,  in  accordance  with 
GEAE  (CT7-TP  Series)  SB  No.  A72-350, 
Revision  3,  dated  June  8,  1994.  on  propeller 
shafts  listed  by  propeller  gearbox  S/N  in 
Table  3  of  that  SB;  and  proceed  as  follows: 

(1)  For  those  propeller  shafts  that  are 
determined  to  be  suspect,  perform  a  one-time 
ultrasonic  inspection,  and  replace  defective 
propeller  shafts  with  serviceable  parts,  at  the 
next  shop  visit  after  the  borescope  inspection 


required  by  paragraph  (b)  of  this  AD,  or 
October  31, 1994,  whichever  occurs  first,  in 
accordance  with  the  Accomplishment 
Instructions  of  GEAE  (CT7-TP  Series]  SB  No. 
A72-350,  Revision  3,  dated  lune  8.  1994. 

(2)  For  those  propeller  shafts  that  are 
determined  not  to  be  suspect,  no  further 
action  is  required, 

(c)  For  the  purpose  of  this  AD.  a  shop  visii 
is  defined  as  the  induction  of  the  propeller 
gearbox  into  the  overhaul  shop  for 
maintenance. 

(d)  An  alternative  method  of  compliance  o« 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal. Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliancewith  this  airworthiness  directive-, 
if  any,  may  be  obtained  fl-om  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be'issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and-21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  .\D 
can  be  accomplished. 

(1")  The  inspections,  and  replacement  shall 
be  done  in  accordance  with  the  following 
service  documents: 


Document  No. 

Pages 

Revision 

Date 

GEAE  (CT7-TP  Series)  SB  No.  A72-350  

1-40 

3 

June  8,  1994.' 

Total  pages:  40. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  5.T2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Aircraft  Engines.  1000 
Western  Avenue,  Lynn,  .MA  01910.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NVV..  Suite  7(K), 
Washington,  DC. 

(gj  This  amendment  becomes  effective  on 
SeptemWr  15. 1994.  Issued  in  Burlington, 
Massachust'tts.  on  August  16.  1994. 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  94-20591  Filed  8-30-94;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-NM-130-AD;  Am«ndment 
39-9020;  AD  94-18-07] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  and  Model  MD- 
11  Series  Airplanes  and  KC-10A 
(Military)  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
two  existing  airworthiness  directives 
(AD),  applicable  to  all  McDonnell 
Douglas  Model  EXI-IO  series  airplanes 
and  KC-lOA  (military)  airplanes  and 
certain  Model  MD-11  series  airplanes, 
that  currently  require  inspections  to 
determine  the  serial  numbers  and  to 
detect  defects  in  the  upper  and  lower 
lock  links  on  the  nose  landing  gear 
(NLG).  and  rework  or  replacement  of 
any  defective  link  with  a  serviceable 
link.  This  amendment  requires 
aiiditinnal  inspections  and  provides 
optional  terminating  action  for  those 
inspections.  This  amendment  is 


prompted  by  additional  reports  of 
defects  found  on  links  that  are  required 
to  be  inspected  by  the  existing  AD's. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  collapse  of  the  NLG. 
DATES:  Effective  September  15.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Septeriiber 
15,  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  31, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 03. 
Attention:  Rules  Docket  No.  94-NM- 
130-AD,  1601  Lind  Avenue,  SVV.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771.  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  L51.  M.C.  2-98.  This 
information  may  be  examined  at  the 


FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach.  California;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Model  DC-10  series  airplanes  and 
Model  KC-lOA  (militar)-)  airplanes: 
Maureen  Morelemd.  Aerospace 
Engineer.  Airframe  Branch.  ANM-121L. 
FAA,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street.  Long 
•  Beach.  California  90806-2425; 
telephone  (310)  988-5238;  fax  (310) 
988-5210. 

For  Model  MD-11  series  airplanes: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch,  ANM-121L,  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach, 
Cahfomia  90806-2425;  telephone  (310) 
988-5324;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  In  April 
1994.  the  FAA  issued  AD  94-09-01. 
amendment  39-8889  (59  FR  18722, 
April  20.  1994).  applicable  to 
McDonnell  Douglas  Model  MI>-11 
series  airplanes,  and  AD  94-09-17. 
amendment  39-8906  (59  FR  23144.  May 
5,  1994).  applicable  to  McDonnell 
Douglas  Model  DC-10  series  airplanes 
and  KC-lOA  (miUtary)  airplanes.  These 
AD's  require  inspections  to  determine 
the  serial  numbers  and  to  detect  defects 
in  the  upper  and  lower  lock  links  on  the 
n.'jse  landing  gear  (NLG).  and  rework  or 
rej-lacement  of  any  defective  link  found. 
Both  actions  were  prompted  by  a  report 
of  cracking  and  subsequent  failure  of  an 
upper  lock  link  on  the  center  landing 
gear  (CLG)  o>i  u  ivicDonnell  Douglas 
Model  MD-1 1  series  airplane;  the 
cracking  and  failure  were  attributed  to 
forging  defects  in  the  lock  links. 

The  CLG  lower  lock  links.  NLG  upper 
lock  links,  and  NLG  lower  lock  links  are 
similar  in  design  to  CLG  upper  lock 
links  and  are  manufactured  by  the  same 
forging  supplier:  therefore,  these  lock 
links  may  have  the  same  forging  defects. 
These  lock  links  also  may  be  installed 
on  Model  DC-10  series  airplanes  and 
KC-lOA  (military)  airplanes. 
Consequently.  AD  94-09-17  was  issued 
to  address  the  luck  linko  .nstalled  on 
Model  DC-10  series  airplanes  and  KC- 
lOA  (military)  airplanes. 

Failure  of  the  lock  links  on  the  CLG 
would  result  iu  collapse  of  the  CLG; 
collapse  of  the  CLG  does  not  present  an 
unsafe  condition.  Cracking  and 
substKjuent  failure  of  the  NLG  lock 


links,  if  not  corrected,  could  result  in 
collapse  of  the  NLG,  which  could 
reduce  controllability  of  the  airplane 
during  takeoff  or  landing.  The  actions 
required  by  AD  94-09-01  and  AD  94- 
09-17  are  intended  to  prevent  collapse 
of  the  NLG. 

Since  the  issuance  of  those  AD's.  the 
FAA  has  received  reports  of  two 
additional  defective  lock  links  with 
three  cracks  that  have  been  attributed  to 
.   forging  defects.  These  defective  lock 
links  were  found  on  the  NLG's  on 
Model  IX>10  and  MD-11  series 
airplanes  during  accomplishment  of  the 
inspections  required  by  the  existing 
AD's.  Subsequently,  the  FA.A  has 
determined  that  defects  in  the  lock  links 
may  exist  as  a  result  of  improperly 
accomplished  fluorescent  penetrant 
inspections  of  the  entire  lock  link 
during  manufacturing.  After 
manufacture  of  a  lock  hnk.  its  material 
is  etched  and. a  fluorescent  penetrant 
inspection  is  performed  to  detect  forging 
defects.  The  fluorescent  penetrant 
inspections  accomplished  on  the 
affected  lock  links  were  pel-formed 
without  accomplishment  of  the  etching 
process.  Forging  defects  in  these  lock 
links  could  result  in  eventual  failure  of 
the  lock  link  and  subsequent  collapse  of 
the  NLG. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-10  Alert  Ser\'ice 
Bulletin  A32-238  and  MI>-11  Alert 
Service  Bulletin  A32-47,  both  dated 
July  15,  1994.  that  describe  procedures 
for  visual  inspections  to  determine  the 
serial  numbers  of  the  upper  and  lower 
lock  links  on  the  NLG.  The  alert  service 
bulletins  also  describe  three  phases  of 
inspections: 

1.  Phase  I  inspections  involve  an  on- 
aircraft  eddy  current  inspection  to 
detect  defects  in  the  upper  and  lower 
lock  links  on  the  NLG.  These 
inspections  are  designed  to  detect 
particular  defects  in  areas  of  the  highest 
probability  of  forging  flaws. 

2.  Phase  II  inspections  entail 
expanded  off-aircraft  eddy  current 
inspections  to  detect  defects  of  the 
upper  and  lower  lock  links  on  the  NLG. 
These  inspections  are  more  extensive 
than  Phase  I  inspections  and  arc 
designed  to  detect  defects  in  an 
expanded  area  where  flaws  could  exist. 

3.  Phase  III  inspections  include  an  off- 
aircraft  fluorescent  penetrant  insptnrtion 
to  detect  defects  in  the  upper  and  lower 
lock  links  on  the  NLG.  These 
inspections  include  etching  of  the  link 
material  prior  to  accomplishing  a 
fluorescent  penetrant  inspection. 
Accomplishment  of  Phase  III 
inspections  will  ensure  that  all  f«>rging 
defects  arc  detected. 


For  NLG's  on  which  a  defective  lock 
link  is  found,  the  alert  ser\ice  bulletins 
describe  procedures  for  rework  of  the 
defective  lock  link,  or  replacement  of 
the  defective  lock  link  with  a 
sen-iceable  lock  link.  Accomplishment 
of  the  fluorescent  penetrant  inspection 
and  rework  of  any  defective  lock  link 
found  during  that  insp>ection,  or 
replacement  of  any  defective  lock  link 
found  during  that  inspection,  eliminates 
the  need  for  the  eddy  current 
inspections  specified  in  the  alert  service 
bulletins. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  pther  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  94- 
09-01  and  AD  94-09-17  to  require 
inspections  to  determine  the  serial' 
numbers  and  to  detect  defects  in  the 
upper  and  lower  lock  links  on  the  NLG. 
and  rework  of  any  defective  lock  link, 
or  replacement  of  any  defective  lock 
link  with  a  ser\iceable  lock  link.  This 
AD  also  provides  an  optional 
terminating  action  for  the  required 
inspections.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
alert  service  bulletins  described 
previously. 

This  AD  also  requires  that  operators 
report  inspection  findings  to  the  FAA  in 
the  event  any  defect  is  found  during  any 
inspection. 

The  FAA  is  considering  further 
rulemaking  to  require  accomplishment 
of  the  optional  terminating  action 
specified  in  this  AD.  However,  the 
proposed  compliance  time  is 
sufficiently  long  so  that  notice  and  time 
for  public  comment  would  not  he 
impracticable. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  fonn  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify-  the 
Rules  Docket  numbirr  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
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received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  speciScally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  suljstance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-130-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  &nal 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfccts  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AmWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Asthority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFK 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendments  39-8889  (59  FR 
18722,  April  20, 1994)  and  39-8906  (59 
FR  23144,  May  5. 1994),  and  by^ding 
a  new  airworthiness  directive  (AD), 
amendment  39-9020,  to  read  as  follows: 

94-18-07  McDonnell  Douglas:  Araerniinent 
39-9020.  Docket  94-NM-130-AD. 
Supersedes  AD  94-09-01.  Amendment 
39-8889;  and  AD  94-09-17,  Amendment 
39-fi906. 

Applicability:  AH  Model  DC-IO  series 
airplanes  and  Model  KC-lOA  (military) 
airplanes;  and  Model  MD-11  series  airplanes, 
as  listed  in  McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A32-47,  dated  July  15, 1994; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Visual  insrwctions  of  the  lock  links, 
as  required  by  paragraph  (a)  of  this  AD,  and 
eddy  current  inspections  of  the  lock  links,  as 
required  by  paragraph  (b)(1)  of  this  AD,  that 
have  been  accomplished  prior  to  the  effective 
date  of  this  AD  in  accordance  with 
McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  A32-237.  dated  April  11, 1994;  or 
McDonnell  Douglas  MD-11  Alert  Service 
Bulletin  A32-44,  dated  March  22, 1994,  or 
Revision  1,  dated  June  16, 1994;  as 
applicable;  are  considered  acceptable  for 
compliance  %^th  the  applicable  action 
specified  in  this  amendment. 

To  prevent  collapse  of  the  nose  landing 
gear  (NIC),  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  visual  ins[>ection  to 
determine  the  serial  number  of  the  upper 
lock  links,  part  number  ACX^7396-1,  and  the 
lower  lock  links,  pert  number  ACG7237-1, 
on  the  NLG,  in  accordance  with  McDonnell 
Douglas  DC-10  Alert  Service  Bulletin  A32- 
238,  dated  J\Uy  15. 1994;  ex  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin  A32- 
47,  dated  July  15, 1994;  as  applicable. 

(b)  If  the  serial  number  of  the  lock  link 
coincides  with  any  of  the  suspect  serial 
numbers  listed  in  McDonnell  Douglas  DC-10 
Alert  Service  Bulletin  A32-238,  dated  July 
15, 1994;  or  McDonnell  Douglas  MI>-1 1  Alert 
Service  Bulletin  A32-47,  dated  July  15, 1994; 
as  applicable;  accomplish  paragrapiis  (b)(1) 
and  (b)(2)  of  this  AD  in  accordance  with  the 
alert  service  bulletin. 

(1)  Prior  to  further  flight,  perform  an  eddy 
current  insfjection  to  detect  defects  in  the 
lock  link  in  accordance  with  Phase  I  ("Eddy 
Current  Inspection — On  Aircraft")  of  the 


Accomplisliment  Instructions  of  the 
applicable  alert  service  bulletin. 

(2)  Perform  an  expanded  eddy  current 
inspection  to  detect  defects  in  the  lock  link, 
in  accordance  with  Phase  II  ("Expanded 
Eddy  Current  Inspection — Off  Aircraft")  of 
the  Accomplishment  Instructions  of  the 
applicable  alert  service  bulletin  at  the  time 
specified  in  paragraph  (b)(2)(i)  or  (b)(2)(ii)  of 
this  AD,  as  applicable. 

(i)  For  Model  DC-10  series  airplanes  and 
Model  KC-lOA  airplanes:  Inspect  prior  to  the 
accumulation  of  450  landings  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  450  landings. 

(ii)  For  Model  MD-11  series  airplanes: 
Inspect  prior  to  the  accumulation  of  330 
landings  after  the  effective  date  of  this  AD. 
and  thereafter  at  intervals  not  to  exceed  330 
landings. 

(c)  If  any  defect  is  found  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD,  prior  to  fiirther  fli^t,  accomplish  either 
paragraph  (c)(1)  or  (cM2)  of  this  AD  in 
accordance  with  McDonnell  Douglas  DC-10 
Alert  Service  Bulletin  A32-23a.  dated  July 
15. 1994;  or  McDonneU  Douglas  MD-11  Alert 
Senrice  Bulletin  A32-47,  dated  July  15. 1994; 
as  applicable. 

(1)  Rework  the  lock  link;  or 

(2)  Replace  the  defective  lock  link  with  a 
serviceable  lock  link  that  has  been  inspected 
in  accordance  with  paragraphs  (a)  and  (b)  of 
this  AD  and,  if  the  lock  link  was  found  to 
contain  any  defect,  that  has  been  reworked  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 

(d)  Accomplishment  of  a  fluorescent 
penetrant  inspection  to  detect  defects  of  the 
lock  links,  in  accordance  with  Phase  in 
("Fluorescent  Penetrant  Inspection — Off 
Aiicrait")  of  the  Accomplishment 
Instructions  of  McDonnell  Douglas  DC-10 
Alert  Service  Bulletin  A32-238,  dated  July 
15. 1994;  or  McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A32-47,  dated  )uly  15, 1994; 
as  applicable:  constitutes  terminating  action 
for  the  inspections  required  by  paragraph  (b) 
of  this  AD. 

(e)  If  any  defect  is  found  during  an 
inspection  performed  in  accordance  with 
paragraph  (d)  of  this  AD.  prior  to  ftuther 
flight,  accomplish  either  paragraph  (eXl)  or 
(e)(2)  of  this  AD  in  accordance  with 
McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  A32-238,  dated  July  15, 1994;  or 
McDonnell  Douglas  MD-1 1  Alert  Service 
Bulletin  A32-47,  dated  July  15. 1994;  as 
applicable. 

(1)  Rework  the  lock  link;  or 

(2)  Replace  the  defective  lock  link  with  a 
serviceable  lock  link  that  has  been  inspected 
in  accordance  with  paragraphs  (a)  and  (b)  of 
this  AD  and,  if  the  lock  link  was  found  to 
contain  any  defect,  that  has  been  reworked  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 

(f)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  upper  lock  link,  part 
number  ACG7396-1,  or  a  lower  lock  link, 
part  number  AOG7237-1,  on  the  NLG  of  any 
airplane  unless  that  lock  link  has  been 
inspected  in  accordance  with  paragraphs  (a) 
and  (b)  of  this  AD  and  reworked,  as 
necessary,  in  accordance  with  paragraph 
(c)(1)  or  (e)(1)  of  this  AD. 

(g)  Within  30  days  after  any  defect  is  found 
during  any  inspection  required  by  this  AD, 


submit  a  report  of  inspection  findings  to  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACO),  3229  East  Spring  Street,  Long 
Beach,  California  90806-2425;  fax  (310)  988- 
5210.  The  report  must  include  a  description 
of  the  defect  found,  the  part  number  of  the 
defective  lock  link,  the  serial  number  of  the 
defective  lock  link,  the  number  of  landings 
on  the  defective  lock  link,  and  the  serial 
number  of  the  airplane.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO,  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199]  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(j)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  DC-10  Alert 
Service  Bulletin  A32-238,  dated  July  15, 
1994;  and  McDonnell  Douglas  MD-ll  Alert 
Service  Bulletin  A32-47,  dated  July  15. 1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation,  P.O. 
Box  1771.  Long  Beach,  California  90801- 
1771,  Attention:  Business  Unit  Manager, 
Technical  Administrative  Support,  Eliept. 
LSI.  M.C  2-98.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring  Street. 
Long  Beach.  California;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW..  suite  700.  Washington,  DC. 

(k)  This  amendment  becomes  effective  on 
September  15, 1994. 

Issued  in  Renton.  Washington,  on  August 
25, 1994. 

N.B.  Martenson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
IFR  Doc.  94-21482  Filed  8-30-94;  8:45  am] 
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14  CFR  Part  39 

Pocket  No.  94-NM-05-AD;  Amendment 
39-8012;  AD  94-17-17] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
With  Pratt  and  Whitney  JT9D-3  or 
JT9D-7  Series  Engines,  Excluding 
JT9D-70  Series  Engines 

agency:  Federal  AviaUon 
Administration.  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
inspections  of  the  inboard  and  outboard 
strut  chords,  stiffeners,  and  web  to 
detect  cracks  and  loose  fasteners;  repair 
of  the  chords,  stiffeners,  or  web.  if 
necessary;  and  replacement  of  any  loose 
fastener.  This  amendment  is  prompted 
by  reports  of  fatigue  cracks  and  loose 
fasteners  found  in  the  forward  lower 
spar  web  of  the  inboard  strut  on  Model 
747  series  airplanes  equipped  with  Pratt 
&  Whitney  JT9I>-3  and  JT9D-7  series 
engines.  The  actions  specified  by  this 
AD  are  intended  to  prevent  separation 
of  the  strut  from  the  wing  of  the  airplane 
due  to  fatigue  cracking. 
DATES:  Effective  September  30. 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
30. 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aero.-pace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
March  17. 1994  (59  FR  12560).  That 
action  proposed  to  require  inspections 


of  the  inboard  and  outboard  strut 
chords,  stiffeners.  and  web  to  detect 
cracks  and  loose  fasteners;  repair  of  the 
chords,  stiffeners.  or  web.  if  necessary; 
and  replacement  of  any  loose  fastener. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter,  Boeing,  requests  that 
the  proposed  rule  be  withdrawn  since 
only  six  cracks  have  been  reported  in 
the  20  years  these  airplanes  have  been 
in  service.  In  addition,  these  cracks 
were  found  only  on  the  inboard  struts 
diuing  normal  maintenance.  Boeing 
asserts  that  the  probability  of  another 
strut  with  a  pre-existing  firewall  crack 
experiencing  loads  that  approach  the 
ultimate  design  condition  is  extremely 
remote.  Boeing  adds,  however,  that  the 
airplane  maintenance  manual  is  being 
revised  to  include  an  inspection  of  the 
lower  spar  web  in  the  case  of  an 
imusual  overload  event.  Boeing  also 
indicates  that  the  results  of  one 
operator's  inspections  revealed  only  one 
loose  fastener  on  one  airplane  out  of  24 
inspected.  Boeing  states  that  the  firewall 
webs  will  be  reinforced  dimng  the  strut 
modification  program  referenced  in  the 
proposal. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  this 
AD.  The  FAA  has  determined  that 
inspections  mandated  by  the  issuance  of 
this  AD  are  necessary  to  correct  the 
imsafe  condition  presented  by 
separation  of  the  strut  from  the  wing  of 
the  airplane  due  to  fatigue  cracking  in 
the  web.  These  inspections  are 
necessary  until  the  0.025-inch  inboard 
webs  and  the  0.032-inch  outboard  webs 
are  replaced  as  part  of  the  strut 
modification  program  discussed  in  the 
proposal.  Sonic  fatigue  analysis 
performed  by  Boeing  in  support  of  the 
decision  to  replace  the  webs  has 
revealed  that  the  existing  inboard  and 
outboard  webs  on  Model  747  series 
airplanes  addressed  in  this  AD  are 
inadequate.  Recent  findings  from  an 
investigation  of  an  incident  involving  a 
Model  747  series  airplane  indicate  that 
fatigue  cracking  found  on  the  web  of  the 
airplane  resulted  from  flexing  or 
vibration  of  the  web  material.  This 
fatigue  cracking  resulted  in  the  in-flight 
loss  of  an  engine  during  airplane 
operation  in  severe  turbulence.  Since 
the  FAA  considers  it  probable  for  other 
airplanes  to  have  cracked  webs,  and 
since  no  requirements  exist  to  restrict 
airplane  operation  in  severe  turbulence, 
the  FAA  finds  that  this  AD  action  is 
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necessary  in  order  to  prevent  in-flight 
engine  loss. 

Several  commenters  request  that 
inspections  of  the  outboard  webs  be 
removed  from  the  proposed  rule  so  that 
the  AD  is  consistent  with  the  referenced 
service  bulletin.  The  commenters 
indicate  that  no  cracking  or  loose 
fasteners  have  been  found  on  the 
outboard  webs.  The  commenters  also 
state  that  the  design  thickness  of  the 
webs  (0.032  inch  for  the  outboard  web; 
0.025  inch  for  the  inboard  web) 
represents  a  28  percent  difference, 
which  should  be  considered  significant. 

The  FAA  does  not  concur.  Tne 
thickness  of  the  inboard  web  of  the 
incident  airplane  mentioned  previously 
meas\n«d  0.027  inch.  The  FAA  finds 
that  there  is  little  difference  between  the 
inboard  and  outboard  webs  with 
standard  manufactimng  tolerances. 
Each  web  is  similar  in  configuration, 
loading,  and  sonic  environments,  la 
light  of  these  considerations,  the  FAA 
concludes  that  the  outboard  strut  web  is 
subject  to  the  same  imsafe  condition  as 
the  inboard  strut  web  and  must  be 
Included  in  this  AD. 

Several  commenters  request  that  the 
compliance  times  for  inspections  of  the 
outlx>ard  strut  be  extended.  One 
commenter  requests  that  the  compliance 
times  be  revised  to  align  with  those 
recommended  in  the  referenced  service 
bulletin,  less  the  amount  of  time 
provided  for  public  comment  on  the 
proposal.  Another  commenter  requests 
that  the  compUance  times  be  extended 
to  be  consistent  with  a  load  analysis 
based  upon  the  actual  web  thickness  of 
the  outboard  strut.  This  commenter 
assumes  that  the  proposed  repetitive 
inspection  interval  is  based  on  a  load 
analysis  of  the  inboard  strut  structure. 
Another  commenter  requests  that  the 
compUance  times  for  the  initial 
inspection  of  the  inboard  strut  be 
extended  to  15  months.  The  commenter 
does  not  provide  any  justification  for 
this  request,  however. 

The  FAA  concurs  that  the  compliance 
times  can  be  extended  somewhat.  The 
compliance  times  specified  in 
paragraphs  (a)(1)  and  (a)(3)  of  this  AD 
have  been  revised  to  reflect  the  times 
recommended  in  the  manufacturer's 
service  bulletin.  The  FAA  finds  that  the 
proposed  compliance  time  of  6  months 
specified  for  airplanes  that  have 
accumulated  6,000  or  more  total 
landings,  but  less  than  15,000  total 
landings  {those  airplanes  applicable  to 
paragraph  (a)(2)  of  the  final  rulel  ttiay  be 
extended  to  9  months.  Although  the 
service  bulletin  specifies  a 
reconunended  compliance  time  of  12 
months  for  those  airplanes,  the  FAA 
finds  that,  based  on  the  service  history 


of  affected  Model  747  series  airplanes 
that  fall  within  this  group,  9  months 
represents  the  maximiun  interval  of 
time  allowable  for  these  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Aner  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tnis  is  considered  to  oe  mterim 
action.  The  manufacturer  has  advised 
that  it  is  currently  developing  a 
modification  program  for  the  engine 
strut  that  will  positively  address  the 
imsafe  condition  addressed  by  this  AD. 
Once  this  modification  program  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

There  are  approximately  380  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  140  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  22  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $169,400,  or  $1,210  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futtue  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFK  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Ameflded] 

2.  Section  39.13  Is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-17-17  Boeing:  Amendment  39-9012.    . 
Docket  94-NM-05-AD. 

Applicability:  Model  747  series  airplanes 
equipped  with  Pratt  ft  Whitney  JT9D-3  or 
)T9D-7  series  engines,  excluding  )T9D-70 
series  engines;  line  numbers  001  through  510 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  strut  from  the 
wing  of  the  airplane  due  to  fatigue  cracking, 
accomplish  the  following: 

(a)  Perform  a  detailed  visual  inspection  of 
the  inboard  and  outboard  strut  forward  lower 
spar  chords,  stiffeners.  and  web  to  detect 
cracks  and  loose  Easteners,  in  accordance 
with  the  procedures  described  in  Boeing 
Service  Bulletin  747-54-2160.  dated 
September  9, 1993,  at  tiie  time  specified  in 
paragraph  (a)(1),  (a)(2),  or  (aK3)  of  this  AD, 
as  applicable.  Repeat  this  inspection 
thereafter  at  intervals  not  to  exceed  2,(XX) 
landings  or  8,000  hours  tlme-in-service, 
whichever  occurs  first. 

(1)  For  airplanes  that  have  accumulated 
less  than  6,000  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the  initial 
inspection  at  the  later  of  the  times  specified 
in  paragraphs  (a)(l)(i)  and  (aKl)(ii)  of  this 
AD. 

(i)  Prior  to  the  accumulation  of  6,000  total 
landings  on  the  strut  Or 

(ii)  Within  12  months  after  the  effective 
date  of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
6,000  or  more  total  landings,  but  less  than 
15,000  total  landings,  as  of  the  effective  date . 
of  this  AD:  Perform  the  initial  inspection 
within  9  months  after  the  effective  date  of 
this  AD. 

(3)  For  airplanes  that  have  accumulated 
15,000  or  mon  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the  initial 
inspectioD  within  8  months  after  the  e£fective 
date  of  this  AD. 

(b)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 


AD.  prior  to  further  flight,  i«pair  in 
accordance  with  procedures  specified  in 
Chapter  54-10-03  of  the  747  Smictural 
Repair  Manual. 

(c)  If  any  loose  fastener  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  replace  the 
fastener  in  accordance  with  procedures 
specified  in  Chapter  51-30-02  of  the  747 
Structural  Repair  Manual. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
-of  approved  alternative  methodb  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  The  inspection  shall  be  done  in 
accordance  with  Boeing  Ser\'ice  Bulletin 
747-54-2160,  dated  September  9. 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  In 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Land  Avenue.  SW..  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
September  30. 1994. 

Issued  in  Renton,  Washington,  on  August 
17.1994. 

Darrell  M.  Pederson. 

Acting  Manager.  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-20594  Filed  8-30-94:  8:45  am) 
BILUNG  COOE  4»1(>-1)-U 


14  CFR  Part  39 

[Docket  No.  94-ANE-19;  Amendment  39- 
9008;  AD  94-17-13J 

Airworthiness  Directives;  Hartzell 
Propellerlnc.  HC-<    )3Y(   >-(    ) Series 
Three-Bladed  Propellers 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Hartzell  Propeller  Inc.  HC- 
(    )3Y(    H    )  series  three-bladed 
propellers,  that  currently  requires  initial 


and  repetitive  visual  and  eddy  ciurent 
inspections  for  cracks  in  the  area  of  the 
grease  fitting  holes  on  the  side  of  the 
propeller  hub  arm.  This  amendment 
reduces  the  repetitive  inspection 
interval  &x»m  25  hours  time  in  service 
(TIS)  to  10  hours  TIS.  In  addition,  this 
amendment  adds  an  optional  interim 
alternative  method  of  compliance 
involving  a  chamfering  modification  to 
extend  the  initial  and  repetitive 
inspection  compliance  interval.  This 
amendment  also  adds  a  terminating 
action  to  require  propeller  hub 
replacement  to  a  new  hub  configuration 
where  grease  fittings  are  located  in  a 
reinforced  area  near  the  hub  parting 
line.  This  amendment  is  prompted  by  a 
report  from  the  Aviation  Accident 
InvestigaUon  Board  (AAIB)  of  the 
United  Kingdom  and  a  recent  incident 
that  indicates  a  hub  failure  could  have 
occurred  in  less  time  than  the  25  hour 
TIS  inspection  interval  The  actions 
specified  by  this  AD  are  intended  to 
prevent  possible  propeller  hub  failure 
and  subsequent  propeller  blade 
separation  and  loss  of  the  aircraft. 
DATES:  Effective  September  15, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
15, 1994. 

Conunents  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  31,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-19, 12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fiom  Hartzell 
Propeller  Inc..  One  Propeller  Place. 
Piqua,  OH  45356-2834;  telephone  (513) 
778-4200,  fax  (513)  778-4391.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Burlington,   , 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Smyth,  Aerospace  Engineer,  Chicago 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  2300  East  Devon 
Avenue,  Room  232,  Des  Plaines,  IL 
60018;  telephone  (708)  294-7130,  fax 
(708)  294-7834. 

SUPPLEMENTARY  INF0RMATK3N:  On 
October  20, 1989,  the  Federal  AviaUon 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  89- 
22-05,  to  require  visual  inspection  of 
the  propeller  hub  surface  in  the  area  of 


the  grease  fittings  at  intervals  of  50 
hours  time  in  service  (TIS).  That  action 
was  prompted  by  reports  of  propeller 
hub  failures  caused  by  cracks  initiating 
in  the  grease  fitting  holes  on  the  side  of 
the  hub  arm.  These  cracks  typically 
originate  in  the  threads  of  the  hub 
grease  fitting,  then  propagate  around  the 
blade  arm  of  the  hub,  resulting  in  failure 
of  the  hub.  That  condition,  if  not 
corrected,  could  resuh  in  possible 
propeller  hub  failure  and  subsequent 
propeller  blade  separation  and  loss  of 
the  aircraft. 

Since  the  issuance  of  that  AD,  the 
FAA  received  a  report  from  the  Qvil 
AyiaUon  Authority  (CAA)  of  the  United 
Kingdom  of  a  propeller  hub  failure  on 
a  propeller  that  had  been  visually 
inspected  in  accordance  with  AD  89- 
22-05.  The  CAA's  investigation 
revealed  that  the  propeller  hub  crack 
had  corrosion  on  the  fracture  surface 
that  was  present  for  a  considerable  time 
but  the  crack  was  tmdetectable  by  visual 
inspection.  The  FAA,  in  conjunction 
with  the  CAA  and  the  manufacturer, 
determined  that  the  visual  inspection 
procedure  alone  is  inadequate  to 
reliably  find  cracks  in  the  propeller  hub. 
On  August  18,  1993,  the  FAA  issued 
priority  letter  AD  93-16-14,  which 
requires  initial  and  repetitive  visual 
inspections  and  eddy  current 
inspections  (ECI)  for  cracks  in  the  area 
of  the  grease  fitting  holes  on  the  side  of 
the  propeller  hub.  The  FAA  issued  the 
final  rule  on  this  action  on  November 
22.  1993,  which  was  published  in  the 
Federal  Register  on  December  21,  1993 
(58  FR  67307). 

Recently,  an  inspector  found  an 
additional  significant  hub  crack 
evidenced  by  grease  leaking  from  the 
propeller  hub.  The  hub  was  eddy 
current  inspected  and  verified  that  a 
crack  of  significant  length  was  present. 
The  hub  had  been  previously  inspected 
using  the  eddy  current  inspection 
process  vnth  no  crack  indications 
present.  A  significant  crack  indication 
occtured  in  less  time  than  the  current  25 
hour  TIS  inspection  interval.  Based  on 
this  latest  service  difficulty  report,  the 
FAA  has  determined  that  it  is  necessarj- 
to  reduce  the  current  25  hour  TIS 
inspection  interval  to  10  hours  TIS  for 
hubs  installed  on  certain  aircraft  and  to 
mandate  replacement  of  existing 
designed  hubs  to  the  new  hub 
configiiration  as  soon  as  practical  on 
these  aircraft.  A  total  of  24  hub  cracks 
have  been  found  to  date.  At  the  present 
time,  over  2,500  propeller  hubs  have 
been  distributed  with  the  new  post- 1983 
configuration  propeller  hub. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hartzell 
Propeller  Inc.  Service  Bulletin  (SB)  No. 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  PR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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165E,  dated  January  21, 1994.  that 
describes  procedures  for  visual 
inspections,  and  ECI  or  fluorescent 
penetrant  inspection  (FPI),  for  cracks  in 
the  area  of  the  grease  fitting  holes  on  the 
side  of  the  propeller  hub.  In  addition, 
this  SB  describes  an  interim  alternative 
method  of  compliance  that  involves 
chamfering  the  inside  and  outside 
surfaces  of  the  propeller  hub  arm  by  the 
grease  fitting  holes.  This  modification 
allows  the  propeller  to  operate  for  400 
hours  TIS,  or  36  months  after  the 
effective  date  of  this  AD,  whichever 
occiirs  first,  before  requiring,  for 
propellers  installed  on  certain  aircraft, 
hub  replacement  with  a  new  post-1983 
configuration  propeller  hub.  This 
modification  was  created  to  provide 
relief  to  certain  aircraft  that  would  have 
difficulty  in  complying  with  the 
stringent  repetitive  inspection  intervals 
and  could  not  obtain  propeller  hub 
replacement  in  the  near  term.  This 
modification  was  approved  by  the  FAA 
as  an  alternative  method  of  compliance 
to  AD  93-16-14.  and  has  been  added  to 
this  proposed  AD  as  a  interim 
compliance  option.  Operators  that  have 
accomplished  this  modification  in 
accordance  with  Hartzell  Propeller  Inc. 
■  SB  No.  165E  will  be  given  400  hours 
TIS,  or  36  calendar  months  after  the 
effective  date  of  this  AD,  whichever 
occius  first,  prior  to  mandating  hub 
replacement  for  propellers  installed  on 
certain  aircraft.  For  propellers  installed 
on  other  aircraft,  this  modification 
extends  the  repetitive  inspection 
interval  to  400  hours  TIS. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  this  same 
type  design,  this  AD  supersedes  AD  93- 
lfr-14  to  reduce  the  repetitive 
inspection  interval  from  25  hours  TIS  to 
10  hours  TIS  for  propellers  installed  on 
certain  aircraft.  The  proposed  AD  would 
also  require  for  these  propellers  a 
mandatory  terminating  action  by  June 
1995,  or  for  those  propellers  that  have 
been  modified  by  chamfering,  at  400 
hours  TIS,  or  36  calendar  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  by  requiring  replacement  of 
the  existing  pre-1983  configuration  hubs 
with  a  new  post-1983  hub  configuration. 
For  affected  propellers  installed  on 
other  aircraft,  the  chamfering 
modification  extends  the  repetitive 
inspection  interval  to  400  hours  TIS, 
and  the  replacement  of  hubs  as  a 
terminating  action  is  optional.  In 
addition,  the  FAA  has  restricted  the 
special  flight  permit  paragraph  to  only 
allow  ferry  flights  to  a  point  where  the 
inspections  can  be  performed,  but  to 
disallow  ferry  flights  when  a  crack  is 


known  or  suspected.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  fotmd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted  - ' 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-19."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  1201 2, 
it  is  deterrnincd  ihat  this  final  rule  does 
not  have  sufficient  federalism 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13   iAmended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6704  (58  FR 
67307,  December  21, 1993),  and  by 
adding  a  new  airworthiness  directive. 
Amendment  39-9008.  to  read  as 
follows: 

94-17-13  Hartzell  Propeller  Inc.:  Docket  No 
94-ANE-19.  Supersedes  AD  93-^16-14, 
Amendment  39-8704. 
Applicability:  Hartzell  Propeller,  Inc.  HC- 
(    )3Y(    )-(    )  series  three-bladed  propellers 
with  model  designations  and  serial  number 
ranges  listed  as  follows: 


Propeller  basic  hub 

Propeller  serial  No. 

model 

range 

PHC-C3YF-1R(    )  .. 

EE1  through  EE1461. 

PHC-J3YF-1R{    )  ... 

FPI  through  FP37. 

PHC-L3YF-1  R(    )  ... 

FD1  through  FD7. 

HC-C3YF-1R(    )  .... 

ECI  through  EC1020. 

HC-C3YK-1R(    )or 

DY1  through  DY1897. 

HC-C3YR-1R(    ). 

HC-C3YK-1(    ) 

CT1  through  CT1 01. 

HC-C3YK-2(    )or 

CK1  through  CK3510. 

HC-C3YR-2(    ). 

HC-C3YK^(    )or 

HC-C3YR-4(    ). 
HC-E3YK-1(    )of 

HC-£3YR-1(    ). 
HC-E3YK-2(    )or 

HC-E3YR-2(    ). 
HC-E3YK-2A{    )or 

HC-E3YR-2A(    ). 
HC-f3YK-2(    )or 

HC-F3YR-2(    ). 
HC-F3YK-1(    )of 

HC-F3YR-1(    ). 
HC-43YK-2(    )or 

HC-43YR-2(    ). 


Propeltef  serial  No. 
range 


EL1  through  EL67. 
FM1  through  FM487. 
DFI  through  DF79. 
DJI  through  DJ7787. 
DAI  through  DA  1586. 
DB1  through  DB137. 
FS1  through  FS32. 


This  airworthiness  directive  (AD)  applies 
to  the  above  affected  propellers  when 
installed  on  any  agricultural  aircraft  with  any 
engine,  or  installed  on  any  aircraft  utilizing 
Textron  Lycoming  TIO-540  or  LTIO-540 
series  reciprocating  engines,  or  IO-540  series 
reciprocating  engines  that  have  a 
turbocharger  added  by  the  airframe 
manufacturer  or  have  been  modified  by  a 
Supplemental  Type  Certificate  (STC)  to 
incorporate  a  turljpcharger,  or  a  turbocharger 
retrofitted  to  an  IO-540  engine  by  any  other 
means.  The  known  affected  propellers  are 
generally  installed  on,  but  not  limited  to.  the 
following  aircraft: 

Agricultural  Aircraft 

Fletcher  FU24-950 

Cessna  A188  Agwagon  modified  by  STC 
SA895SO 

Piper  PA-36-285  and  PA-36-300  (three- 
bladed  propellers  only) 

Piper  PA-36-375 

Piper  PA-36  Pawnee  modified  by  STC 
SA3952WE 

Transavia  Alrtnik  Models  and  PL-12/T-300 
Skyfarmer 

Aircraft  With  Textron  Lycoming  TIO-540, 
I.TIO-540.  and  Turbodui^ged  IO-540  Series 
Engines 

Cessna  310  and  320  modified  by  Riley  STC 

SA2082WE 
Culfstream  700  (formerly  Rockwell  700.  Fuji 

FA-300-12) 
Helio  H-700 
Piper  PA-23-250  and  PA-E23-250  (with 

TIO-540  only) 
Piper  PA-31  Navajo  (with  TIO-540  only) 
Piper  PA-31-325  Navajo  C/R 
Piper  PA-31-350  Navajo  "Chieftain" 
Piper  PA-31P-350  Mohave 
Piper  T-1020  (same  as  PA-31-350) 
Piper  PA-32(R)-301T  Turbo  Saratoga 
Aerostar  PA-60-600,  PA-60-601,  PA-60- 

601P,  PA-6O:*02P,  and  PA-6O-700P. 

Propellers  with  model  designations  and 
serial  number  ranges  listed  above  and 
installed  on  non-agricultural  aircraft,  which 
do  not  utilize  Textron  Lycoming  TIO-540, 
LTIO-540,  or  turbochai^ged  IO-540  series 
engines  are  exempt  from  this  AD. 

Propellers  with  new  post-1983  hub 
configurations,  i.e.,  which  have  the  relocated 
grease  fitting  holes  near  the  hub  parting  line 
as  shown  in  Figure  1,  page  9,  of  Hartzell 
Propeller.  Inc.,  Service  Bulletin  (SB)  No. 
165E.  dated  )anuary  21, 1994,  even  though 


the  propeller  model  and  serial  number  are 
listed  above,  are  exempt  from  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  propeller  hub  failure 
due  to  cracks  that  originate  in  the  grease 
fitting  holes  on  the  side  of  the  hub.  which 
could  result  in  propeller  blade  separation 
and  loss  of  the  aircraft,  accomplish  the 
following: 

(a)  For  propellers  installed  on  Textron 
Lycoming  TIO-540  or  LTIO-540  series 
reciprocating  engines  or  turbocharged  IO-540 
series  reciprocating  engines  which  are 
installed  on  Piper  PA-31-325  Navajo  C/R, 
PA-31-350  Navajo  "Chieftain."  T-1020 
(same  as  PA-31-350).  PA-60-700P,  Aerostar 
700P  aircraft,  or  propellers  installed  on  any 
agricultural  aircraft  with  any  engine, 
accomplish  the  following: 

(1)  Within  10  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD.  but  not  to 
exceed  25  hours  TIS  since  the  last  inspection, 
whichever  occurs  first,  and  thereafter  at 
intervals  of  10  hours  TIS.  perform  a  visual 
inspection  for  presence  of  grease  on  the 
propeller  and  determine  the  source  of  this 
grease  leakage  prior  to  further  flight. 
Following  the  visual  inspection,  perform  an 
eddycurrent  inspection  (EQ)  or  fluorescent 
penetrant  inspection  (FPI)  for  cracks  in 
accordance  with  Hartzell  Propeller.  Inc.  SB 
No.  165E.  dated  January  21, 1994. 

Note:  Use  of  a  black  light  to  inspect  the 
suspect  area  can  aid  in  determining  the 
source  of  grease  leakage  because  authorized 
grease  contains  fluorescent  properUes. 

(i)  If  grease  is  leaking  from  the  hub  arm  or 
wall,  replace  the  propeller  with  a  serviceable 
propeller  prior  to  further  flight 

(ii)  If  grease  is  determined  to  be  leaking 
from  other  causes,  take  the  appropriate 
corrective  maintenance  action  and  record  in 
appropriate  maintenance  records. 

(2)  If  a  crack  is  found  in  a  propeller  hub 
during  the  inspections  required  in  paragraph 
(a)(1)  of  this  AD,  replace  the  propeller  hub 
prior  to  further  flight  with  a  new  post-1983 
configuration  propeller  hub.  or  with  a 
serviceable  1983  or  earlier  hub  that  has  been 
inspected  in  accordance  with  Hartzell 
Propeller  Inc.  SB  No.  165E,  dated  January  21. 
1994.  Thereafter,  perform  a  visual  inspection, 
and  EQ  or  FPL  for  cracks  in  accordance  with 
Hartzell  Propeller  Inc.  SB  No.  165E.  dated 
January  21, 1994,  at  intervals  not  to  exceed 
10  hours  TIS  since  the  last  inspection,  unless 
a  new  post-1983  later  style  propeller  hub  is 
installed,  per  paragraph  (d)  of  this  AD. 

(b)  For  propellers  installed  on  ail  other 
aircraft  models,  except  for  the  four  non- 
agricultural  models  listed  in  paragraph  (a)  of 
this  AD,  and  that  utilize  Textron  Lycoming 
TIO-540,  LTIO-540.  or  turbocharged  IC^540 
series  reciprocating  engines  accomplish  the 
following: 

(1)  Within  50  hours  TIS  after  the  effective 
date  of  this  AD,  but  not  to  exceed  50  hours 
TIS  since  the  last  inspection,  and  thereafter 
at  intervals  of  50  hours  TIS.  pjerform  a  visual 
inspection  for  presence  of  grease  on  the 
propeller  and  determine  the  source  of  this 
grease  leakage  prior  to  further  flight. 
Following  the  visual  inspection,  perform  an 
ECI  or  FPI  for  cracks  in  accordance  with 
Hartzell  Propeller  Inc.  SB  No.  165E.  dated 
January  21, 1994. 


Note:  Use  of  a  black  light  to  inspect  the 
suspect  area  can  aid  in  determining  the 
source  of  grease  leakage  because  authorized 
grease  contains  fluorescent  properties. 

(i)  If  grease  is  leaking  from  the  hub  arm  or 
wall,  replace  the  propeller  with  a  serviceable 
propeller  prior  to  further  flight. 

(ii)  If  grease  is  determined  to  be  leaking 
from  other  causes,  take  the  appropriate 
corrective  maintenance  action  and  record  in 
appropriate  maintenance  records. 

(2)  If  a  crack  is  found  in  a  prof>eller  hub 
during  the  inspections  required  in  paragraph 
(b)(1)  of  this  AD.  replace  the  hub  prior  to 
further  flight  with  a  new  post-1983 
configuration  propeller  hub,  or  with  a 
serviceable  1983  or  earlier  hub  that  has  been 
inspected  in  accordance  with  Hartzell 
Propeller  Ina  SB  Na  165E,  dated  January  21, 
1994.  Thereafter,  perfonn  a  visual  inspection, 
and  EQ  or  FPI.  at  intervals  not  to  exceed  50 
hours  TIS  since  the  last  inspection,  in 
accordance  with  paragraph  (b)(1)  of  this  AD. 
unless  a  new  post-1983  configuration 
propeller  hub  is  installed,  per  paragraph  (d) 
of  this  AD. 

(c)  An  alternative  method  of  compliance  in 
Hartzell  Propeller  Inc.  SB  No.  165E.  dated 
January  21. 1994,  describes  a  propeller  hub 
modification  to  chamfer  the  inside  and 
outside  hub  arm  sur&ces  of  the  grease  bole 
fitting.  Performing  this  interim  modification 
allows  an  operator  to  extend  the  initial  and 
repetitive  Inspection  period  as  required  by 
paragraphs  (a)(1)  or  (b)(1)  of  this  AD,  as 
applicable,  to  400  hours  TIS. 

(1)  For  propellers  Installed  on  aircraft 
listed  in  paragraph  (a)  of  this  AD.  once  400 
hours  TIS  Is  reached,  or  36  calendar  months 
after  the  effective  date  of  this  AD.  whichever 
occurs  first,  the  propeller  hub  must  be 
replaced  In  accordance  with  paragraph  (d)  of 
this  AD. 

(2)  For  propellers  Installed  on  aircraft 
listed  In  paragraph  (b)  of  this  AD.  once  400 
hours  TIS  Is  reached,  or  36  calendar  months 
after  the  effective  date  of  this  AD.  whichever 
occurs  first,  an  internal  inspection  is  required 
at  Intervals  not  to  exceed  400  hours  TIS  since 
last  inspection  In  accordance  with  Hartzell 
Propeller  Inc.  SB  No,  165E,  dated  Ianuar>-  21, 
1994.  or  replacement  of  the  hubs  must  be 
determined  in  accordance  with  paragraph  (d) 
of  this  AD. 

(d)  For  propellers  Installed  on  aircraft 
listed  in  paragraph  (a)  of  this  AD.  Install  new 
post-1983  configuration  propeller  hubs  that 
have  fitting  holes  near  the  hub  parting  line 
prior  to  June  30, 1995,  or  In  accordiii.ce  with 
the  time  extension  provided  In  parngraph  (c) 
of  this  AD.  For  propellers  installed  in  aircraft 
listed  in  paragraph  (b)  of  this  AD.  this 
replacement  is  optional.  For  all  affected 
propellers,  this  replacement  constitutes 
terminating  action  to  the  inspection 
requirements  of  this  AD. 

(e)  Propeller  hubs  that  are  configured  1983 
or  earlier,  with  the  grease  fitting  holes 
located  on  the  side  of  the  hub.  that  have  been 
removed  from  service  cannot  ever  be 
approved  for  return  to  service. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
AiFcraft  Certification  Office.  The  request 
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should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Chicago  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  inspections  may  be 
performed. 

(hi  The  inspections  and  modification  shall 
be  done  in  accordance  with  the  following 
service  document: 


Document  No. 

Pages 

Date 

Hartzell  Propeller 
Inc.,  SB  No. 
165E. 

Total  pages:  10 

1-10 

Jaa21.  1994. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Hartzell  Propeller  Inc.,  One  Propeller 
Place,  Piqua,  OH  45356-2834;  telephone 
(513)  778-^200.  fax  (513)  778-4391.  Copies 
may  be  Inspected  at  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC 

(i)  This  amendment  becomes  effective  on 
September  15. 1994. 

Issued  in  Burlington,  Massachusietts,  on 
August  15,  1994. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  94-20595  Filed  8-30-94:  8:45  am] 
BILUNG  CODE  4»10-13-P 


14  CFR  Part  39 

[Docket  No.  9a-SW-05-AD;  AtT>endn:»ent 
39-8994;  AD  94-1  &-04] 

Airworthiness  Directives;  Schweizer 
Aircraft  Corporation  and  Hugiies 
Helicopters,  Inc.  Model  269A,  269A-1, 
269B,  2C9C,  and  TH55A  Series 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTJON:  Final  rule. 

SUM1MARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Schweizer  Aircraft 
Corporation  and  Hughes  Helicopters. 
Inc.  Model  269A.  269A-1,  269B,  269C, 
and  TH55A  series  helicopters,  that 
requires  a  one-time  visual  Inspection  to 
detect  missing  or  damaged  tail  rotor 
pedal  bulkhead  gussets  (gussets),  loose 


or  missing  gusset  rivets,  and  initial 
installation  of  missing  gussets  or 
replacement  of  damaged  gussets  and 
rivets,  if  necessary.  This  amendment  is 
prompted  by  reports  of  missing  or 
damaged  tail  rotor  pedal  bulkhead 
gussets  and  loose  or  missing  gusset 
rivets.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  the  tail 
rotor  pedal  support  structure  that  could 
result  in  loss  of  tail  rotor  control  and 
subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  October  5, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  5, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Schweizer  Aircraft  Corporation, 
P.O.  Box  147,  Ehnira.  New  York  14902. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Office  of  the  Assistant  Chief 
Coimsel,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeff  Casale,  Aerospace  Engineer,  FAA. 
New  York  Aircraft  Certification  Office. 
Airframe  Branch,  ANE-172,  New 
England  Region,  181  S.  Franklin 
Avenue,  Valley  Stream,  New  York 
11581,  telephone  (516)  791-6220,  fax 
(516) 791-9024. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Schweizer  Aircraft 
Corporation  and  Hughes  Helicopters, 
Inc.  Model  269 A,  269A-1,  269B,  269C. 
and  TH55A  series  helicopters  was 
published  in  the  Federal  Register  on 
May  3, 1993  (58  FR  26264).  That  action 
proposed  to  require,  within  the  next  100 
hours'  time-in-service  after  the  effective 
date  of  this  AD,  a  one-time  visual 
inspection  to  detect  missing  or  cracked 
gussets,  elongated  rivet  holes,  and  loose 
or  missing  rivets.  Also  proposed,  before 
further  flight,  was  the  initial  installation 
of  any  missing  gussets  or  replacement  of 
cracked  gussets,  gussets  with  elongated 
rivet  holes,  or  gussets  that  contain  loose 
or  missing  rivets. 

Interested  persons  have  been  afforded 
an  Importunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 


the  rule  as  proposed  with  only  editorial 
changes.  The  FAA  has  determined  that 
these  changes  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

The  FAA  estimates  that  934 
helicopters  of  U-S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  2  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $80  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $177,460. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 
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§39.13    [Amended] 

2  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows; 

AD  94-16-04  Schweizer  Aircraft 

Corporation  and  Hughes  Helicopters. 
Inc.:  Amendment  39-8994.  Docket 
Number  93-SW-05-AD. 

Applicability:  Model  269A.  269A-1.  269B. 
269C,  and  TH55A  series  helicopters, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  the  tail  rotor  pedal  support  structure  that 
could  result  in  loss  of  tail  rotor  control  and 
subsequent  loss  of  control  of  the  helicopter. 
i)ccomplish  the  following: 

(a)  Within  100  hours!  time- in-service  after 
the  effective  date  of  this  AD,  conduct  a  visual 
inspection  of  the  tail  rotor  pedal  bulkhead 
gussets  (gussets)  to  detect  missing  or  cracked 
gussets,  elongated  rivet  holes,  and  loose  or 
missing  rivets,  in  accordance  with  Part  I  of 
Schweizer  Service  Bulletin  B-247  (SB),  dated 
October  30.  1992. 

(1)  If  the  gussets  are  missing,  before  further 
flight,  install  gussets  in  accordance  w  ith  Part 
II  of  the  SB.  dated  October  30.  1992. 

(2)  If  the  gussets  are  cracl^ed  or  contain 
elongated  rivet  holes,  before  further  flight. 
instffU  replacement  gussets  in  accordance 
with  Part  III  of  the  SB,  dated  October  30. 
1992. 

(3)  If  the  gussets  contain  loose  or  missing 
rivets,  before  further  flight,  install  new  (zero 
time)  rivets  in  accordance  with  Part  III  of  the 
SB.  dated  October  30, 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  New  York  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  The  inspection  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
Schweizer  Aircraft  Corporation  Ser\'ice 
Bulletin  B-247,  dated  October  30.  1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(b)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from 
Schweizer  Aircraft  Corporation.  P.O.  Box 
147.  Elmira.  New  York  14902.  Copies  may  be 
inspected  at  the  FAA.  Office  of  the  Assistant 
Chief  Counsel.  2601  Meacham  Blvd..  Room 
663.  Fort  Worth.  Texas;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW.,  suite  700.  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
October  5. 1994. 


Issued  in  Fort  Worth,  Texas,  on  July  28 
1994. 

Eric  Bries. 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  94-20661  Filed  8-30-94:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  94-SW-09-^D;  Amendment 
39-9010;  AD  94-17-15] 

Airworthiness  Directives;  The  Enstrom 
Helicopter  Corporation  Model  F-28A, 
F-28C.  F-28C2,  F-28F,  280,  280C,     ' 
280F.  and  280FX  Series  Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  The  EnsUom  Helicopter 
Corporation  (Enstrom)  Model  F-28A.  F- 
28C.  F-28C2.  F-28F,  280.  280C.  280F, 
and  280FX  series  helicopters.  This 
action  requires  initial  and  repetitive 
inspections  for  delamination  of  the 
main  rotor  feathering  elastomeric 
Lamiflex  bearing  (Lamifiex  bearing). 
This  amendment  is  prompted  by  several 
reported  failures  of  the  Lamiflex 
bearing.  The  actions  specified  in  this 
AD  are  intended  to  prevent  failure  of  the 
Lamiflex  bearing,  abnormal  vibrations 
in  the  airframe  and  flight  control 
system,  and  subsequent  loss  of  control 
of  the  helicopter. 
DATES:  Effective  on  September  15,  1994. 

The  incorporation  by  reference  of 
certain  publications  fisted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
15.  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  31. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  94-SW-09-AD.  2601 
Meacham  Blvd..  Room  663,  Fort  Worth. 
Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fi-om  The 
Enstrom  Helicopter  Corporation.  Twin 
County  Airport,  P.O.  Box  490. 
Menominee.  Michigan  49858.  This 
information  may  be  examined  at  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  2601  Meacham  Boulevard. 
Room  663,  Fort  Worth.  Texas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700. 
Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  McCarvey,  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office. 
Airframe  Branch,  FAA,  Small  Airplane 
Directorate.  2300  East  Devon  Avenue. 
Room  232.  Des  Plaines.  Illinois  60018. 
telephone  (708)  294-7136.  fax  (708) 
294-7834. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  ainvorthiness 
directive  (AD)  that  is  applicable  to 
Enstrom  Model  F-28A.  F-28C.  F-28C2 
F-28F.  280.  280C.  280F.  and  280FX 
series  helicopters.  Field  reports  indicate 
that  several  failures  of  the  main  rotor 
feathering  elastomeric  Lamiflex  bearings 
(Lamiflex  bearings),  part  numbers  (P/N) 
28-14320-12  or  28-14320-15.  have 
occurred  in  which  the  Lamiflex  bearings 
have  partially  delaminated  and 
extruded  rubber  and  brass.  This 
delamination  and  extrusion  caused  a 
significant  loss  in  flight  control  system 
feedback  dampening  and  resulted  in  a 
sudden  increase  in  flight  control  system 
feedback,  rotorcraft  vibration,  and 
degradation  in  flying  qualities. 
Continued  operation  of  the  helicopters 
resulted  in  complete  delamination  of 
the  Lamiflex  bearings.  The  exact  cause 
of  the  bearing  delaminations  is  imder 
investigation;  however,  both  grease 
contamination  and  main  rotor 
overspeeds  may  have  contributed  to  the 
reported  premature  failures.  The 
reported  Lamiflex  bearing 
delaminations  occurred  between  200 
and  400  hours'  total  time-in-service 
(ITS).  The  Lamiflex  bearing,  located  in 
the  main  rotor  retention  system,  allows 
the  blades  to  change  pitch,  or  angle  of 
attack.  Although  delamination  and 
degradation  of  the  Lamiflex  bearing 
occurs  slowly,  once  complete 
delamination  has  occurred,  flying 
conditions  could  rapidly  deteriorate. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  Lamiflex  bearing, 
abnormal  nbrations  in  the  airframe  and 
flight  control  systems,  and  subsequent 
loss  of  control  of  the  helicopter. 

The  FAA  has  reviewed  The  Enstrom 
Helicopter  Corporation  Service 
Directive  Bulletin  (SDB)  No.  0081. 
Revision  A.  dated  November  16.  1992. 
which  describes  procedures  for 
performing  a  visual  inspection  of  the 
Lamiflex  bearing  for  delamination 
within  the  next  5  hours'  TIS  or 
whenever:  (1)  There  is  a  significant 
deterioration  in  ride  quality  during 
flight;  (2)  a  smooth  rotor  system 
suddenly  loses  track  and /or  experiences 
difficulty  in  maintaining  a  smooth  track; 
(3)  a  trimmable  aircraft  becomes 
untrimmable.  or  develops  high  cycfic 
stick  forces;  or  (4)  there  is  any  sudden 
abnormal  feedback  from  the  cyclic  or 
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collective  controls,  followed  by  a 
moderate  to  severe  one-per-rev 
vibration.  The  SDB  also  describes 
procedures  for  perfonning  repetitive 
visual  inspections  of  the  Lamiflex 
bearing  for  delamination  at  each  100 
hours'  TIS  or  at  the  annual  inspection, 
whichever  occurs  first.  The  FAA  has 
also  reviewed  Enstrom  Helicopter 
Corporation  Service  Information  Letter 
fSIL)  No.  0097.  dated  July  1. 1980,  that 
provides  information  on  replacement  of 
the  Lamiflex  bearing  no  later  than  5 
years  from  the  date  of  manufactxire. 
Since  1975,  the  date  of  manufacture  has 
been  stamped  or  etched  on  the  end  plate 
of  each  Lamiflex  bearing  to  assist  in 
complying  with  the  SIL. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Enstrom  Model  F- 
28A.  F-28C  F-28C2.  F-28F.  280,  280C, 
280F,  and  280FX  series  helicopters  of 
the  same  type  design,  this  AD  is  being 
issued  to  prevent  failure  of  the  Lamiflex 
bearing,  abnormal  vibrations  in  the 
airframe  and  flight  control  system,  and 
subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires  initial  and 
repetitive  visual  inspections  of  the 
Lamiflex  bearing  for  delamination 
within  the  next  5  hours'  TIS;  whenever 
main  rotor  tracking  and  balancing 
procedures  are  required  more  than  once 
within  a  5  hours'  TIS  period;  or, 
whenever  abnormal  airframe  or  flight 
control  system  vibrations  exist;  and, 
replacement  with  an  airworthy  part  if 
delamination  is  found.  The  AD  also 
requires  replacement  of  the  Lamiflex 
bearing  not  later  than  5  years  after  the 
date  of  manufacture  of  the  Lamiflex 
bearing.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  SDB  described  previously  and  the 
applicable  maintenance  manual.  Due  to 
the  critical  need  for  the  Lamiflex 
bearing  to  ensure  the  continued  safe 
flight  of  the  affected  helicopters,  and  the 
necessary  short  compliance  time  that 
requires  an  inspection  for  delamination 
of  the  Lamiflex  bearing  be  conducted 
upon  the  occurrence  of  specified 
conditions  or  within  the  next  5  hours' 
TIS,  this  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  the  affected  helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 


preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conmient  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or1)efore 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunents 
received.  Factual  information  that 
supports  the  conunenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-SW-09-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenmient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 


regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Su^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423:  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  94-1 7-1 S  The  Enstrom  Helicopter 
Corporation:  Amendment  39-9010. 
Docket  No.  94-SW-09-AD. 

Applicability:  Model  F-28A.  F-28C,  F- 
28C2,  F-28F,  280.  280C,  280F,  and  280FX 
series  helicopters,  equipped  with  main  rotor 
feathering  elastomeric  Lamiflex  bearing 
(Lamiflex  l)earing),  f>art  numbers  (P/N)  28- 
14320-12  or  28-14320-15,  certificated  in  any 
category, 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  the  Lamiflex  bearing,  abnormal  vibrations 
in  the  airframe  and  Qight  control  system,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  the  next  5  hours'  time-in-service 
(TIS)  or  whenever  main  rotor  tracking  and 
balancing  procedures  are  required  more  than 
once  in  5  hours'  TIS,  or  abnormal  airfirame 
or  flight  control  system  vibrations  exist, 
remove  and  visually  inspect  the  Lamiflex 
bearing  for  evidence  of  delamination  in 
accordance  with  the  Inspection  Criteria  of 
paragraph  5.2  in  The  Enstrom  Helicopter 
Corporation  Service  Directive  Bulletin  No. 
0081,  Revision  A,  dated  Noveml)er  16, 1992. 

(b)  Repeat  the  inspections  of  ptaragraph  (a) 
at  intervals  not  to  exceed  100  hours'  TIS 
since  the  last  inspection  or  during  each 
annual  inspection,  whichever  occurs  first. 

(c)  If  Lamiflex  bearing  delamination  is 
found  during  the  insi>ections  required  by 
paragraph  (a)  or  (b)  of  this  AD,  replace  the 
Lamiflex  bearing  with  an  iairworthy  Lamiflex 
bearing  before  further  flight. 

(d)  If  any  Lamiflex  l)earing  is  found  that 
has  no  date  stamped  or  etched  on  an  end 
plate,  remove  and  replace  it  with  an 
airwc»thy  Lamiflex  bearing  before  further 
flight. 


(e)  No  later  than  5  years  from  the  date  of 
manufacture  of  the  Lamiflex  bearing,  remove 
and  replace  the  Lamiflex  bearing  with  an 
airworthy  Lamiflex  bearing. 

(f)  This  AD  establishes  a  retirement  life  of 
5  years  for  the  Lamiflex  bearing. 

Note:  The  Enstrom  Helicopter  Corporation 
Service  Information  Letter  Na  0097,  dated 
July  1. 1980.  pertains  to  the  replacement  of 
the  Lamiflex  hearing. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager. 
Chicago  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Insf>ector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Chicago  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with. this  AD.  if  any,  may  be 
obtained  from  the  Chicago  Aircraft 
Certification  Office. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  helicopters  that 
do  not  have  abnormal  vibrations  to  a  location 
where  the  requirements  of  this  AD  can  be, 
accomplished. 

(i)  The  inspection,  removal,  and 
replacement  shall  be  done  in  accordance 
with  The  Enstrom  Helicopter  Corporation 
Ser\'ice  Directive  Bulletin  No.  0081 .  Revision 
A.  dated  November  16, 1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  The 
Enstrom  Helicopter  Corporation,  Twin 
County  Airport.  P.O.  Box  490,  Menominee, 
Michigan  49858.  Copies  may  be  inspected  at 
the  FAA.  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW..  suite  700,  Washington.  DC. 

(i)  This  amendment  becomes  effective  on 
Setpember  15, 1994. 

Issued  in  Fort  Worth,  Texas,  on  August  17, 
1994. 

Eric  Bries, 

Acting  Manager.  Rotorcroft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  94-20589  Filed  8-30-94;  8:45  am) 
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[Docket  No.  27865;  Amdt  No.  1618] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  estabhshes, 
amends,  suspends,  or  revokes  Standard 


Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1 .  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 
-      2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Pu/r/jQse— Individual  SL\P 
copies  may  be  obtained  &x)m: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located." 

By  Subscription— Copies  of  all  SIAPs. 
inailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 


CFR  part  51.  and  §97.20  of  tiie  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
^e  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
piiblication  of  the  complete  description 
of  each  SL\P  contained  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  tj^es  and  effective  dates  of  the 
SL\Ps.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
nimiber. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SL\Ps.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
{FEX::/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  Xhe  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  Uie  SL«tPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SL\Ps 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  apphed  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  FlightData  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circimistances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SL\Ps 
are  necessary,  impracticable,  and 
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contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports. 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  12, 
1994. 
Thomas  C  Accardi, 

Director,  Flight  Standards  Sen-ice. 

Adoption  of  the  Ameniiment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  date  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348. 1354(a). 
1421  and  1510;  49  U.S.C  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOW 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 
*  *  *  Effective  upon  publication 


FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

08AJ3;94 

08/03/94 

08/04/94 

08/05/94 

AR 

WA  

NV 

TN  _ „.. 

TN  _. 

TN  _.... 

WV  

KY  _ 

MO  

Little  Rock 

Spokane 

Newark 

Mefiiptits 

Mefnphts 

Memphis 

Berkley  Springs 

Sorr^rset 

Baltimore 

Adams  Fiekj _._ 

Spokane  Inti  ...._.. 

Newark  IntJ  „   

MempWs  Intt ,. 

FDC  4/4190 
FDC  4/4197 
FDC  4/4228 
FDC  4/4243 
FDC  4/4244 
FDC  4/4245 
FDC  4/4252 
FDC  4/4362 

FDC  4/4354 

ILS  RWY  22L  AMDT  1A... 
ILS  RWY  21  AMDT  18... 
VORA>ME  RWY  22  UR  AMDT  2... 
ILS  RWY  9  AMDT  24A... 

08A)5/94 

08AD5/94 

08A)5m  

08A)9/94 

08A)9/9a 

Memplns  InM „... 

MemJDhis  tntl ^ 

Potomac  Air-Park .„ 

Somerset-PuJasW  Coonty-J.L.  VW- 

sonFtekt 
Baltimore-Washington  (ntt  _ _ 

ILS  RWY  18L  AMDT  7A... 
NDB  RWY  9  AMDT  25B... 
VOR/DME  RNAV-A.  AMDT  1... 
SDF  RWY  4  AMDT  6... 

VORmME-A  AMDT  ORIG-A... 

Little  Rock 

Adams  Field 

Arkansas 

ILS  RWY  22L  AMDT  lA... 

FDC  Date:  08/03/94 

FDC  4y4190/LIT/Fl/P  Adams  Field. 
Uttle  Rock.  AR  ILS  RWY  22L  AMDT 
lA... Eliminate  TYV  NDB  to  define 
Braum  hit  Chg  Note  to  Read...  DME 
or  Radar  required.  This  becomes  ILS 
RWY  22L  AMDT  IB. 

Somerset 

Somerset-Pulaski  County-J.L.  Wilson 
Field 

Kentucky 

SDF  RWY  4  AMDT  6... 

FDC  Date:  08/09/94 

FDC  4/4362/SME/  FUP  Somerset- 
Pulaski  Coujity-J.L.  Wilson  Field, 
Sonaerset.  KY,  SDF  RWY  4  AMDT 
6.. .Delete  Notes...  SDF  unusbl  for 
coupled  APCHS.  SDF  unusbl  BYD  10 
DEC  left  of  CRS.  This  Is  SDF  RWY  4 
AMDT6A. 

Baltimore 

Baltimore-Washington  Intl. 

Maryland 

VOR/DME-A  AMDT  ORIG-A.- 

FDC  Date:  08/09/94 


FDC  4/4354/BWI/  FI/P  Baltimore- 
Washington  Intl.,  Baltimore,  MD. 
VOR/DME-A  AMDT  ORIG- 
A...Missed  APCH...  CMBG  RT  to  3000 
VL\  BAL  R-042  to  ensue  INT  and 
hold.  Hold  NE  RT  222  IBND.  This  is 
VOR/DME-A  /VMDT  ORIG-B. 

Newark 

Newark  Intl 

New  Jersey 

VOR/DME  RWY  22  L/R  AMDT  2... 

FDC  Date:  08/04/94FDC  4/4228/EWR/ 
FI/P  Newark  hitl.  Newark,  NJ.  VOR/ 
DME  RWY  22  L/R  AMDT  2..j\dd... 
Intermediate  stepdown  FIX  TEB  2.1 
DME  2500  FT.  This  is  VOR/DME 
RWY  22  L/R  AMDT  2A. 

Memphis 

Memphis  Intl 

Tennessee 

ILS  RWY  9  AMDT  24A... 

FDC  Date:  08/05/94 

FDC  4/4243/MEM/  Fl/P  Memphis  Intl. 
Memphis,  TN.  ILS  RWY  9  AMDT 
24A.. .Missed  approach...  CMB  to  700 
then  CMBG  RT  to  2000  DRCT  TS 
LOM  and  hold.  This  becomes  ILS 
RWY  9  AMDT  24B. 


Memphis 

Memphis  Intl 

Tennessee 

ILS  RWY  18L  AMDT  7A... 

FDC  Date:  08/05/94 

FDC  4/4244/MEM/  FI/P  Memphis  Intl, 
Memphis,  TN.  ILS  RWY  18L  AMUT 
7A... Missed  Approach...  CMB  to  2000 
DRCT  TS  LOM  and  hold.  This 
becomes  ILS  RWY  18L  AMDT  7B. 

Memphis 

Memphis  Intl 

Tennessee 

NDB  RWY  9  AMDT  25B... 

FDC  Date:  08/05/94 

FDC  4/4245/MEM/  FI/P  Memphis  Intl. 
Memphis.  TN.  NDB  RWY  9  AMDT 
25B... Missed  Approach...  CMB  to 
1000  then  CMBG  RT  to  2000  DRCT  TS 
LOM  and  hold.  This  becomes  NDB 
RWY  9  AMDT  25C. 

Spokane 

Spokane  Intl 

Washington 

ILS  RWY  21  AMDT  18... 

FDC  Date:  08/03/94 

FDC  4/4197/GEG/  FI/P  Spokane  hitl, 
Spokane.  WA.  ILS  RWY  21  AMDT 
18...S-1LS  21  CAT  D  RVR  1800. 
Delete  note.  CAT  D  S-LOC  VIS 


increased  to  RVR  5000  for  INOP  MM. 
This  is  ILS.Rwry  21  AMDT  18A. 

Berkley  Springs 

Potomac  Airpark 

West  Virginia 

VOR/DME  RNAV-A,  AMDT  1... 

FDC  Date:  08/05/94 

FDC  4/4252AV35/  FI/P  Potomac 
Airpark.  Berkley  Springs.  WV.  VOR/ 
DME  RNAV-A,  AMDT  1... Circling 
MDA  1900/HAA  1487  all  CATS.  This 
is  VOR/DME  RNAV-A,  AMUT  lA. 

IFR  Doc  94-21531  Filed  8-30-94;  8:45  am) 
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14  CFR  Part  97 

[Docket  No.  27884;  AnKtt.  No.  1617J 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
asof  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 


Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-^20),  Technical 
Programs  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
docimients  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
{FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  The  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  FUght  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 


aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SL\Ps  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  97 

Ail  Traffic  Control.  Airports. 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  12, 
1994. 

Thomas  C  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabUshing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 


IMI 
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Authority:  49  U.S.C.  app.  1348,  1354(a). 
1421  and  1510;  49  U.S.C.  106(g):  and  14  CFR 
1 1.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25.  97.27, 97.29.  97.31, 97.33, 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.25  LOG.  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs: 
§  97.33  RNAV  SIAPs:  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  •  Effective  October  13,  199-1 

Galena.  AK,  Galena.  ILS/DME  RVVY  25  Amdt 

1 
Chandler.  AZ.  Williams  Gateway.  VOR  R\VY 

30C.  Orig,  Cancelled 
Chandler.  AZ,  Williams  Gateway.  ILS  RVVY 

30C.  Orig,  Cancelled 
Phoenix.  AZ.  Williams  Gateway.  VOR  OR 

TACAN  RWY  30C,  Orig 
Phoenix.  AZ,  Williams  Gateway,  ILS  RWY 

30C.  Orig 
San  Francisco.  CA,  San  Francisco  Intl.  VOR 

RWY  19L.  Amdt  8 
Lakeland.  FL,  Lakeland  Linder  Regional. 

VOR  RWY  9.  Amdt  2 
Albany.  GA.  Southwest  Georgia  Regional. 

VOR  OR  TACAN  RWY  16.  Amdt  25 
Albany.  GA.  Southwest  Georgia  Regional, 

LOC  BC  RWY  22,  Amdt  7 
Albany.  GA.  Southwest  Georgia  Regional. 

NDBRWY4.  Amdt  11 
Albany,  GA.  Southwest  Georgia  Regional.  ILS 

RWY  4.  Amdt  10 
•Mbanv.  GA.  Southwest  Georgia  Regional, 

VOR/DME  RNAV  RWY  34,  Amdt  4 
Cahokia/St  Louis,  IL,  St  Louis  Downtown- 
Parks.  NDB  RWY  30L,  Amdt  17 
Cahokia/St  Louis,  IL,  St  Louis  Downtown- 
Parks.  ILS  RWY  30L.  Amdt  6 
Cairo.  Cairo.  IL.  NDB  or  GPS  RWY  14,  Amdt 

1 
Fort  Madison,  lA,  Fort  Madison  Muni,  VOR/ 

DME-A.  Amdt  6 
Dodge  City,  KS.  Dodge  City  Regional,  VOR 

RWY  14.  Amdt  18 
Dodge  Cit>-.  KS.  Dodge  City  Regional.  VOR/ 

DME  OR  GPS  RWY  32.  Amdt  4 
Dodge  aty.  KS.  Dodge  City  Regional.  ILS 

RWY  14.  Amdt  2 
Harper.  KS.  Harper  Muni.  VOR-B,  Amdt  1 
I.amed,  KS.  Lamed-Pawnee  County.  NDB 

RWY  17.  Amdt  3 
Pratt.  KS.  Pratt  IndustriaK  NDB  RWY  17. 

Amdt  4 
Danville.  KY.  Stuart  Powell  Field.  LOC/DME 

RWY  30.  Orig 
Daaville.  KY.  Stuart  Powell  Field.  NDB-A. 

Amdt  6 
Charleston.  MO.  Mississippi  County.  NDB 

RWY  36.  /Vmdt  3 
Sikeston.  MO.  Sikeston  Memorial  Muni, 

VOR/DME  RWY  2.  Amdt  1 
Sikeston.  MO,  Sikeston  Memorial  Muni.  VOR 

OR  GPS  RWY  20.  Amdt  3 
Sikeston.  MO.  Sikeston  Memorial  Muni,  NDB 
RWY  20,  Amdt  8 


Beatrice,  NE.  Beatrice  Muni,  VOR  OR  GPS 

RWY  13,  Amdt  16 
Beatrice.  NE.  Beatrice  Muni,  VOR  OR  GPS 

RWY  35,  Amdt  6 
Beatrice,  NE,  Beatrice  Muni,  NDB  RWY  13, 

Amdt  8 
Beatrice.  NE,  Beatrice  Muni,  NDB-A.  Amdt 

3 
Falls  Citv.  NE.  Brenner  Field.  NDB-A,  Amdt 

3 
Hebron.  NE.  Hebron  Muni,  NDB  RWY  12. 

Amdt  3 
Millville.  NJ.  Millville  Muni.  VOR/DME 

RNAV  RWY  32,  Amdt  1 
Santa  Fe,  NM,  Santa  Fe  County  Muni.  ILS 

RWY  2,  Amdt  4 
Enid.  OK.  Enid  Woodring  Muni.  VOR  or  GPS 

RWY  17.  Amdt  12 
Enid.  OK.  Enid  Woodring  Muni,  VOR  or  GPS 

RWY  35.  Amdt  13 
Enid,  OK,  Enid  Woodring  Muni.  NDB  RVVY 

35,  Amdt  6 
Enid,  OK,  Enid  Woodring  Muni.  ILS  RWY  35. 

Amdt  4  ,  / 

Fain,iew.  OK,  Fair\'iew  Muni.  NDB  OR  GPS 

RWY  17,  Amdt  4 
Nashville.  TN.  Nashville  Intl,  ILS  RWY  2R. 

Amdt  4 
Marshfield,  VVI.  Marshfield  Muni.  SDF  RWY 

34.  Amdt  6 
Mosinee,  WL  Central  Wisconsin,  VOR/DME 

or  GPS  RWY  35.  Amdt  7 
Stevens  Point,  WI.  Stevens  Point  Muni.  VOR/ 

D.ME  RVVY  3,  Amdt  14 
Stevens  Point,  WI,  Stevens  Point  Muni.  VOR 

RWY  21.  Amdt  18 
Stevens  Point.  WL  Stevens  Point  Muni.  VOR 

RWY  30.  Amdt.  17 
Wausau.  WL  Wausau  Muni.  VOR-A.  Amdt 

18 
Wisconsin  Rapids,  WI,  Alexander  Field- 
South  Wood  County,  VOR/DME-A.  Amdt 

9 
Wisconsin  Rapids,  WI,  Alexander  Field-  . 

South  Wood  County,  SDF  RVVY  2,  Amdt  4 
WLsconsin  Rapids.  WI,  Alexander  Field- 
South  Wood  County,  NDB  RWY  2,  Amdt 

5 
Wisconsin  Rapids,  WI.  Alexander  Field- 
South  Wood  County.  NDB  RVVY  29.  Amdt 

8 

•   *   •  Effective  September  15.  1994 

Windsor  L,ocks.  CT.  Bradley  International. 

ILS  RWY  6.  Amdt  31 
Waycross.  GA.  Waycross-Ware  County,  LOC 

RVVY  18.  Amdt  3,  Cancelled 
Waycross,  GA.  Waycross-Ware  County.  ILS 

RWY  18,  Orig 
Savanna.  IL.  Tri-Township.  VOR/DME-A. 

Orig 
Peru.  IN.  Peru  Muni,  VOR  RWY  1,  Amdt  6 
Worcester.  MA,  Worcester  Muni.  LOC  RVVY 

29,  Amdt  2 
Worcester.  MA.  Worcester  Muni.  NDB  or  GPS 

RVVY  11,  Amdt  19 
Worcester,  MA,  Worcester  Muni.  NDB  or  GPS 

RVVY29.  Amdt  11 
Worcester.  MA,  Worcester  Muni.  ILS  RWY 

11.  Amdt  20 
Kansas  City,  MO,  Richards-Gebaur,  ILS  2 

RVVY  36,  Orig,  Cancelled 
Concord.  NC.  Concord  Regional.  VOR/DME- 

A.  Orig 
Concord.  NC.  Concord  Regini.al.  VOR/DME 

RVVY  20,  Orig 


Cadiz.  OH,  Harrison  County.  NDB  RVVY  13, 

Amdt  4,  Cancelled 
Cadiz.  OH,  Harrison  County,  VOR-A.  Orig 
Columbus,  OH,  Port  Columbus  Intl.  ILS  RWY 

lOL.  Amdt  16 
North  Kingstown,  RI,  Quonset  State,  NDB 
RWY  16,  Amdt  2 

Note:  The  FAA  published  an  Amendment 
in  Docket  No.  27828,  Amdt.  No.  1612  to  Part 
97  of  the  Federal  Aviation  Regulations  (VOL 
59,  FR  No.  140,  Page  37416;  dated  Friday, 
July  22, 1994  under  section  97.23,  Effective 
13  OCT  94  which  is  hereby  amended  as 
follows: 

Jamestown,  NY,  Chautauqua  County,  VOR/ 
DME  RNAV  RWY  13,  Amdt  3  change  to 
Jamestown,  NY,  Chautauqua  County/ 
Jamestown,  VOR/DME  RNAV  RVVY  13. 
Amdt  3 
Jamestown.  NY,  Chautauqua  County.  VOR/ 
DME  RNAV  RWY  31,  Amdt  2  change  to 
Jamestown,  NY.  Chautauqua  County/ 
Jamestown,  VOR/DME  RNAV  RWY  31, 
Amdt  2 

|FR  Doc.  94-21532  Filed  8-30-94;  8:45  am] 
BILUNG  CODE  4910-13-M 


14  CFR  Part  97 

[Docket  No.  27866;  Amdt.  No.  1619] 

Standard  Instalment  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase— Individual  SL\P 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-^20).  Technical 
Programs  Division.  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabUsbes.  amends,  suspends,  or 
revokes  Standard  Instnmnent  Approach 
Procedures  (SL\Ps).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  In  this  amendment  imder  5 
U.S.Q  552(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5.  ' 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  ^ate  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

.  This  amendment  to  part  97  is  effective 
upon  pubUcation  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 


SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instnunent  approaches 
developed  using  the  TERPS  criteria  can 
be  flowTj  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  appUcable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  othecwise 
revievring  or  modifying  the  procedure. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
pubhc  interest  and.  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this  - 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impwct  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  wtll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  12. 
1994. 

Thomas  C  Accardi, 

Director.  Flight  Standards  Senice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  * 

authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(e);  and  14  CFR 
11. 49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23. 97.27, 97.33.  and  97.35 
[Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.27  NDB,  NDB/DME- 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 
*   *  '  Effective  October  13,  1994 

Emmonak,  AK,  Emmonak.  VOR  or  GPS  RVVY 

34,  Orig. 
Emmonak,  AK,  Emmonak,  VOR  or  GPS  RVVY 

16,  Orig. 
Fairbanks,  AK,  Fairbanks  Intl.  NDB  or  GPS 

RWY  19R,  Amdt  17 
Fairbanks/Ft  Wainwright,  AK,  Wainwright 

AAF,  NDB  or  GPS-A,  Amdt.  1 
Fort  Yukon,  AK,  Fort  Yukon,  VOR/DME  or 

TACAN  or  GPS  RVVY  3.  Amdt.  1 A 
Fort  Yukon,  AK,  Fort  Yukon,  VOR/DME  or 

TACAN  or  GPS  RVVY  21.  Amdt.  lA 
Nome.  AK,  .Vome,  VOR  or  GPS  RVVY  27 

Orig.  A 
Nome,  AK,  Nome,  VOR/DME  or  GPS  RWY  9 

Orig.  B 
Yakutat,  AK,  Yakufat,  VOR/DME  or  GPS 

RWY  2,  Orig.  A 
Auburn,  AL.  Auburn-Opelika  Robert  G.  Pitts 

VOR/DME  or  GPS-A,  Amdt  6 
.^ubum.  AL,  Aubum-Opelika  Robert  G.  Pitts 

RNAV  or  GPS  RVVY  36,  Amdt.  3 
Auburn,  AL,  Aubum-Opelika  Robert  G.  Pitts 

VOR  or  GPS  RWY  28,  Amdt.  9 
Mobile.  AL,  Mobile  Regional.  NDB  or  GPS 

RVVY  14,  Amdt.  2 
Mobile.  AL,  Mobile  Regional.  VOR  or 

TACAN  or  GPS-A.  Orig. 
Talladega,  AL,  Talladega  Muni.  VOR  orGPS- 

A,  Amdt.  6 
Talladega,  AL,  Talladega  .Muni.  VOR/DME  or 

GPS  RVVY  3,  Amdt.  4 
Almyra,  AR.  Almyra  Muni,  VOR/DME  or 

GPS-A,  Amdt.  4 
Springdale,  AR,  Springdale  Muni,  \  OR/DME 

or  GPS  RWY  36.  Amdt.  7A 
Springdale.  AR,  Springdale  Muni,  VOR  or 

GPS  RWY  18,  Amdt  13 
Stuttgart,  AR,  Stuttgart  Muni.  NDB  or  GPS 

RWY  18.  Amdt  9 
Stuttgart,  AR.  Stuttgart  Muni,  VOR/DME  or 

GPS-A,  Orig.  A 
Texarkana.  AR,  Texarkana  Regional-Webb 

Field,  NDB  or  GPS  RVVY  22,  /^mdt.  11 
Texarkana,  AR.  Texarkana  Regional-Webb 

Field,  VOR  or  GPS  RVVY  13,  Amdt.  14 
West  Memphis,  AR,  West  Memphis  .Muni, 

VOR/DME  or  GPS-A.  Amdt.  5 
West  Memphis,  AR,  West  Memphis  Muni 

NDB  or  GPS-B,  Amdt.  2 
West  Memphis.  AR,  West  Memphis  Muni, 

NDB  or  GPS  RVVY  17,  Amdt.  9 
Tucson.  AZ.  Ryan  Field.  NDB/DME  or  GPS 
RWY  6R,  Amdt  1 
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Tucson.  AZ.  Ryan  Field.  NDB  or  GPS-D. 

Amdt.  1 
Los  Angeles,  CA,  VVhiteman,  VOR  or  GPS-A, 

Amdt  1 
Palm  Springs.  CA.  Thermal.  VOR  or  GPS-A. 

Orig.       ^ 
Palm  Springs.  CA.  Thermal.  VOR/DME  or 

GPS  RVVY  30.  Orig. 
Paso  Robles.  CA,  Paso  Robles  Muni,  VOR/ 

DME  or  GPS  RVVY  19.  Amdt.  3 
Paso  Robles,  CA.  Paso  Robles  Muni,  VOR/ 

DME  or  GPS-B.  Amdt.  2 
Paso  Robles.  CA.  Paso  Robles  Muni,  VOR  or 

GPS-A.  Amdt  1 
Riverside.  CA,  Riverside  Muni,  VOR  or  GPS- 

A.  Amdt.  4 

Riverside.  CA.  Riverside  Muni.  VOR  or  GPS- 

B,  Orig. 

Riverside.  CA.  Riverside  Muni.  VOR  or  GPS 

R\VY  9.  Amdt.  9 
Santa  Ynez.  CA,  Santa  Ynez.  VOR  or  GPS- 

B,  fiiadt  7 
Shafter.  CA.  Shafter-Minler  Field.  VOR  or 

GPS  RWnr  30.  Orig. 
South  Lake  Tahoe,  CA,  Uke  Tahoe,  VOR/ 

DME  or  GPS-A.  Amdt.  3 
Stockton.  CA.  Stockton  Metropolitan.  VOR  or 

GPS  RVVY  29R.  Amdt.  18 
Torrance.  CA.  Zamperini  Field.  VOR  or  GPS 

RVVY  IIL,  Amdt  14 
Erie,  Ca  Tri-County,  VOR/DME  or  GPS-A, 

Amdt  2 
Monte  Vista.  CO.  Monte  Visla  Muni,  NDB  or 

GPS  RVVY  20.  Orig. 
Monte  Vista.  CO.  Monte  Vista  Muni,  VOR/ 

DME  or  GPS-A.  Amdt.  2 
Danielson.  CT,  Danielson,  VOR  or  GPS-A. 

Amdt.  3 
Hartford,  CT,  Hartford-Brainard,  VOR  or 

GPS-A.  Amdt  9A 
Madison.  CT,  Griswold.  VOR  or  GPS-A. 

Amdt.  7 
Oxford.  CT,  Waterbury-Oxford,  NDB  or  GPS 

RVVY  36,  Amdt.  6 
VVillimantic.  CT,  Windham.  VOR  or  GPS-A. 

Amdt  7 
.Middlejown,  DE,  Summit  Airpark.  VOR  or 

GPS-B.  Amdt.  1 
.Middletown.  DE,  Summit  Airpark.  NDB  or 

GPS-A,  Amdt.  6 
Lakeland.  FL.  Lakeland  Linder  Regional. 

NDB  or  GPS  RVVY  5.  Amdt.  2 
Lakeland.  FL.  Lakeland  Linder  Regional. 

VOR  or  GPS  RWY  27.  Amdt.  5 
Lakeland.  FL.  Lakeland  Linder  Regional. 

VOR  or  GPS  RVVY  9.  Amdt.  1 
Pompano  Beach.  FL.  Pompano  Beach 

Airpark,  VOR  or  GPS  RVVY  14.  Amdt.  8A 
Punta  Gorda.  FL.  Charlotte  County,  VOR  or 
~    GPSRVVY21./Vmdt  3 
Punta  Gorda,  FL,  Charlotte  County.  VOR  or 

GPS  RVVY  3.  Orig. 
Tampa.  FL.  Tampa  Intl.  NDB  or  GPS  RVVY 

36L.  Amdt.  13A 
Tampa.  FL,  Ta,mpa  Intl,  VOR  or  GPS  RWY  9. 

Amdt  7A 
Tampa.  FL.  Tampa  Intl.  NDB  or  GPS  R\V\ 

18L.  Amdt.  32A 
.•\tlanta.  GA.  The  William  B.  Hartsficld 
Atlanta  Intl,  VOR  or  GPS  RWY  27L.  Amdt. 
4 
Cartersville.  GA.  Cartersville.  VOR/DME  or 

GPS-A,  Amdt  1 
Cartersville,  GA,  Cartersville.  NDB  or  GPS 

RVVY  19,  Amdt.  3 
Cedartown.  GA.  Comelius-Moore  Field. 
KNAV  or  GPS  RVVY  10.  Amdt.  2A 


Cedartown,  GA.  Comelius-Moore  Field. 

RNAV  or  GPS  RVVY  28,  Amdt.  2 
Cedartown.  GA,  Comelius-Moore  Field,  VOR 

or  GPS-A, /Vradtl2A 
Elberton,  GA,  Elbert  County-Patz  Field,  VOR/ 

DME  or  GPS  RVVY  10,  Amdt.  2A 
Jefferson.  GA.  Jackson  County,  VOR/DME  or 

GPS  RWY  34,  Orig. 
Perry.  GA,  Perr>'-Fort  Valley.  VOR  or  GPS-A. 

Amdt  4 
Perry,  GA,  Perry-Fort  Valley.  NDB  or  GPS 

RVVY  36,  Amdt.  2 
Lanai  City,  HI.  Unai,  VOR  or  TACAN  or  GPS 

RVVY  3,  Amdt.  6 
Lanai  City,  HI.  Unai.  VOR  or  TACAN  or 

GPS-A,  Amdt.  8 
Dubuque,  lA,  Dubuque  Regional.  VOR  or  GPS 

RVVY  13.  Amdt  8 
Dubuque.  lA,  Dubuque  Regional,  NDB  or  GPS 

RVVY  31.  Amdt  8 
Dubuque.  lA.  Dubuque  Regional,  VOR  or  GPS 

RWY36,fLmdt  5 
Fairfield.  LV,  Fairfield  Muni,  VOR/DME 

RNAV  or  GPS  RWY  18,  Amdt.  IB 
Forest  City.  lA.  Forest  City  Muni,  RNAV  or 

GPSRVVY33,Orig-A 
Forest  City,  lA.  Forest  City  Muni.  VOR/DME 

or  GPS-A,  Amdt.  2B 
Fort  Dodge.  lA.  Fort  Dodge  Regional,  RNAV 

or  GPS  RVVY  24. /imdt.  5 
Fort  Dodge.  lA,  Fort  Dodge  Regional.  VOR/ 

DME  or  GPS  RVVY  30,  Amdt.  9 
Fort  Dodge.  lA,  Fort  Dodge  Regional.  VOR  or 

GPS  RVVY  12,  Amdt.  14 
Fort  Dodge,  lA.  Fort  Dodge  Regional,  RNAV 

or  GPS  RWY  6,  Amdt.  6 
Sibley.  lA,  Sibley  Muni,  NDB  or  GPS  RVVY 

17.  Amdt  1 
Sibley,  lA.  Sibley  Muni.  NDB  or  GPS  RWY 

35.  Amdt  1 
Sioux  Center,  lA.  Sioux  Center  Muni.  NDB  or 

GPSRVViri7,  Amdt4 
Sioux  City.  lA,  Sioux  Gateway.  VOR  or 
TACAN  or  GPS  RVVY  31,  Amdt.  25A 
Sioux  City.  lA.  Sioux  Gateway,  VOR/D.ME  or 

TACAN  or  GPS  RWY  13.  Amdt.  17 A 
Burley,  ID,  Burley  Muni,  VOR  or  GPS-A. 

Amdt.  3 
Burley.  ID.  Burley  Muni,  VOR/DME  or  GPS- 

B.  Amdt  3 
Chicago/ Aurora,  IL,  Aurora  Muni.  VOR  or 

GPS  RVVY  36,  Amdt.  1 
Chicago/.^urora.  IL.  Aurora  Muni.  VOR/DME 

RNAV  or  GPS  RVVY  27,  Orig 
Chicago/ Aurora,  IL.  Aurora  Muni.  VOR  or 

GPS-A.  /Vmdt  1 
Chicago.  IL.  Chicago  Midway.  NDB  or  GPS 

RWY  31C,  Amdt.  14 
Chicago,  IL.  Chicago  Midway.  VOR/DME 

RNAV  or  GPS  RVVY  22L,  Amdt.  3 
Chicago.  IL,  Chicago  Midway.  NDB  or  GPS 

RVVY  4R,  Amdt  12 
Lincoln.  IL.  Logan  County.  VOR  or  GPS  RVVY 

3.  Amdt  6 
Lincoln,  IL,  Logan  County.  NDB  or  GPS  RVVY 

21,  Amdt  1 
Litchfield.  IL,  Litchfield  Muni,  NDB  or  GPS 

RVVY  9,  /Vmdt  4 
Litchfield,  IL,  Litchfield  Muni,  NDB  or  GPS 

RVVY  27,  Amdt.  6 
Macomb.  IL,  Macomb  Muni.  NDB  or  OPS 

RWY  27.  Amdt  2  ' 

Macomb.  IL.  Macomb  Muni,  VOR/DME  or  _ ' 

GPS-A,  Amdt.  7 
Connersville,  IN,  Mcttel  Field.  RNAV  or  CPS 
RVVY  IB,  Amdt.  5 


Connersville,  IN,  Mettel  Field.  VOR'D.ME  or 

GPS-A,  Amdt.  5 
Kentland,  IN,  Kentland  Muni,  VOR  orGPS- 

A,  Amdt.  3 
Kentland.  IN.  Kentland  Muni;  RNAV  or  GPS 

RWY  27,  Orig. 
La  Porte,  IN.  La  Porte  Muni.  VOR  or  GPS- 

A.  Amdt.  5 
La  Porte,  IN,  La  Porte  Muni,  RNAV  or  GPS 

RWY  20.  Amdt.  4 
Wabash.  IN,  Wabash  Muni,  VOR  or  GPS-A. 

Amdt.  9 
Wabash.  IN,  Wabash  Muni.  NDB  or  GPS 

RVVY27. /Vmdt.  11 
VVinamac,  IN,  Arens  Field,  VOR/D.ME  or 

GPS-A,  Amdt.  4 
VVinamac.  IN.  Arens  Field.  NDB  or  CPS  R\VY 

9.  Orig. 
Beloit.  KS,  Moritz  Memorial.  VOR/DME  or 

GPS  RWY  17.  Amdt  3 
Hays.  KS.  Hays  Muni.  NDB  or  GPS  RVVY  34. 

Amdt  2 
Hays,  KS.  Hays  Muni.  VOR  or  GPS  RWY  16. 

Amdt  3 
Kingman.  KS.  Kingman  Muni.  VOR/DME  or 

GPS  RWY  18.  Amdt.  1 
Ottawa.  KS.  Ottawa  Muni.  NDB  or  GPS  RWY 

35.  Amdt.  2 
Wichita.  KS.  Beech  Factory,  RNAV  or  GPS 

RVVY  18.  Orig. 
Wichita.  KS.  Beech  Factorj-,  RNAV  or  GPS 

RVVY  36.  Orig. 
Wichita,  KS.  Beech  North,  VOR  or  GPS-D. 

Orig. 
Wichita,  KS,  Colonel  James  Jabara,  VOR  or 

GPS-A.  Amdt.  1 
Wichita.  KS.  Colonel  James  Jabara.  RNAV  or 

GPS  RWY  18.  Amdt.  1 
Louisville,  KY,  Standiford  Field,  NDB  or  GPS 

RVVY  1,  Amdt  8 
Louisville,  KY.  Standiford  Field.  NDB  or  GPS 

RVVY  29,  Amdt.  19 
Richmond.  KY,  Madison.  VOR/DME  or  GPS 

RVVY  18,  Amdt.  4 
Richmond.  KY.  Madison,  VOR/DME  RNAV 

or  GPS  RVVY  36.  Amdt.  6 
Russellville,  KY,  Russellville-Logan  County. 

VOR/DME  or  GPS.  RVVY  24,  Amdt.  6 
Baton  Rouge.  LA,  Baton  Rouge  Metiopolitan. 
Ryan  Field.  NDB  or  GPS  RVVY  31.  Amdt. ' 
lA 
Bogalusa,  LA,  George  R.  Carr  Memorial  Air 

Field.  NDB  or  GPS  RWY  18.  Amdt  3 
Covington.  LA,  Greater  St.  Tammany,  VOR' 

DME  or  GPS-A,  Orig. 
De  Quincy.  LA.  De  Quincy  Industrial 

Airpark.  NDB  or  GPS  RVVY  1 5.  Amdt.  1 
Slidell.  LA,  Slidell,  VOR/DME  or  GPS  RWY 

18.  Amdt  3 
Slidell,  LA.  Slidell.  NDB  or  GPS  RWY  36, 

Orig 
Beverly,  MA,  Beverly  Muni,  NDB  or  GPS-A. 

Amdt  12  » 

Beveriy,  MA.  Beverly  Muni,  VOR  or  GPS 

RVVY  16,  Amdt  4 
Hyannis.  MA,  Barnstable  Muni-Boardman/ 
Polando  Field.  NDB  or  GPS.  RVVY  24. 
Amdt9A 
Fall  River.  MA.  Fall  River  Muni.  NDB  or  GPS 

RWY  24,  Amdt.  8 
Southbridge.  MA,  Southbridgo  Muni.  VOR/ 

DME  or  GPS-B,  Amdt.  5 
College  Park,  MD.  College  Park.  VOR/DME 

RNAV  or  GPS  RVVY  15.  .^mdt  1 
Oakland,  MD,  Garrett  Cxiunty.  VOR  or  GPS 
RVVY  26.  /Vmdt.  3 
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Eastport,  ME,  Eastport  Muni,  NDB  or  GPS 

RWY  33.  Orig. 
Eastport.  ME,  Eastport  Muni.  NDB  or  GPS 

RWY  15,  Orig. 
Allegan,  Ml,  Padgham  Field,  VOR  or  GPS 

RWY  28,  Amdt  13 
Baldwin,  MI,  Baldwin  Muni,  VOR/DME  or 

GPS-A,  Orig. 
Charlotte,  MI,  Fitch  H  Beach,  VOR  or  GPS 

RVVY  20,  Amdt  1 
Cheboygan.  MI,  Cheboygan  City-County, 

VOR  or  GPS  RWY  9,  Amdt.  6 
Coldwafer,  MI,  Branch  County  Memorial, 

VOR  or  GPS  RWY  6,  Amdt.  3 
Coldwater,  MI.  Branch  County  Memorial, 

VOR/DME  or  GPS  RWY  24,  Amdt.  3 
Detroit.  MI.  Willow  Run,  NDB  or  GPS  RVVT 

5R.  Amdt  1 
Detroit,  Ml,  Willow  Run,  VOR  or  GPS-A, 

Orig. 
Jackson,  MI.  Jackson  County-Reynolds  Field, 

VOR  or  GPS  RVVY  32,  Amdt.  1 7 
Jackson.  MI.  Jackson  County-Reynolds  Field, 

VOR  or  GPS  RWY  14,  Amdt.  19 
Kalamazoo,  Ml,  Kalamazoo/Batlie  Creek  Intl., 

VOR  v.r  GPS  RWY  5.  Orig. 
Kalanidzoo.  MI,  Kalamazoo/Battle  Creek  Intl., 

VOR  or  GPS  RVVY  23,  Amdt.  17 
Aitkin,  MN,  Aitkin  Muni,  NDB  or  GPS  RWY 

16.  Amdt  3 
Austin.  M,N.  Austin  Muni,  VOR/DME  or 

GPS-A.  Amdt.  lA 
Duluth,  MN,  Duluth  Intl.  VOR  or  TACAN  or 

GPS  RVVY  3,  Amdt.  18 
Duluth.  MN,  Duluth  Intl,  NDB  or  GPS  RWY 

9, /^radt.  23 
Eveleth,  MN.  Eveleth-Virginia  Muni.  VOR/ 

DME  or  GPS-A,  Orig.  A 
Eveleth.  MN.  Eveleth-Virginia  Muni.  VOR  or 

GPS  RVVY  27,  Amdt.  lOA 
Fairmont.  MN,  Fairmont  Muni,  VOR  or  GPS 

RVVY  31,  Amdt  7 A 
Fairmont.  MN,  Fairmont  Muni,  VOR  or  GPS 

RVVY13,  Amdt.  4A 
Minneapolis,  MN,  Flying  Cloud,  VOR  or  GPS 

RWY  9R.  Amdt.  7 
Minneapolis,  MN,  Flying  Cloud,  VOR  or  GPS 

RWY  36,  Amdt  11 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl 
(Wold  Chamberlain),  NDB  or  GPS  RWY 
29R,  Amdt  11 
Owatonna.  MN,  Owatonna  Muni,  VOR  or 

GPS  RVVY  12.  Amdt.  8A 
Park  Rapids.  MN,  Park  Rapids  Mum,  NDB  or 

GPSRWY31,  Amdt  1 
Ava,  MO,  Ava  Bill  Martin  Memorial,  RNAV 

or  GPS  RWY  31,  Amdt  1 
Ava.  MO.  Ava  Bill  Martin  Memorial,  VOR  or 

GPS-A.  Amdt.  1 
Cape  Girardeau,  MO.  Cape  Girardeau  Muni. 

NDB  or  GPS  RWY  10,  Amdt.  8A 
Cape  Girardeau.  MO.  Cape  Girardeau  Muni, 

VOR  or  GPS  RWY  2,  Amdt.  9 
Colimibia,  MO,  Columbia  Regional.  NDB  or 

GPS  RWY  2.  Amdt.  8A 
Columbia,  MO.  Columbia  Regional,  VOR  or 

GPS  RVVY  13,  Amdt  2 
Columbia.  MO,  Columbia  Regional.  VOR/ 

DME  or  GPS  RWY  20,  Amdt.  2A 
Warrensburg,  MO,  Skyhaven,  VOR/DME  or 

GPS-A.  Orig. 
Aberdeen-Ainory,  MS,  Monroe  County,  VOR 

or  GPS  RWY  18,  Amdt.  6 
Bay  St.  Louis,  MS.  Stennis  Intl,  RNAV  or  GPS 

RWY  17,  Amdt.  2 
Bay  St  Louis,  MS,  Stennis  Intl.  VOR  or'GPS- 
A,  Amdt.  5 


Columbia,  MS,  Columbia-Marion  County 

VOR/DME  or  GPS  RWY  23,  /Vmdt  4 
Grenada.  MS,  Grenada  Muni,  NDB  or  GPS 

RVVY13,/Vmdtl 
Meridian,  MS,  Key  Field.  VOR  or  GPS-A. 

Amdt.  15 
Meridian.  MS.  Key  Field.  NDB  or  GPS  RVVY 

1,  Amdt.  19 
Dillon,  MT,  Dillon,  VOR  or  GPS-A.  Amdt  7 
Dillon,  MT,  Dillon,  VOR/DME  or  GPS-B, 

Amdt.  1 
Livingston,  MT,  Mission  Field.  VOR  or  GPS- 

A.  Amdt.  5 
Livingston,  MT,  Mission  Field,  VOR/DME  or 

GPS-B.  Amdt.  1 
Chapel  Hill,  NC,  Horace  Williams,  VOR/DME 

RNAV  or  GPS  RVVY  9,  Orig. 
Chapel  Hill.  NC,  Horace  Williams,  VOR/DME 

or  GPS  RWY  27,  Orig-A 
Fayetteville,  NC,  Favetteville  Regional/ 
Grannis  Field,  VOR  or  GPS  RVVY  22,  Amdt 
4 
Fayetteville,  NC,  Fayetteville  Regional/ 
Grannis  Field,  NDB  or  GPS  RWY  4,  /Vmdi. 
14 
Walnut  Cove.  NC,  Meadow  Brook  Field, 

VOR/DME  or  GPS  RVVY  34.  Orig. 
Erwin,  NC,  Harnett  County,  NDB  or  GPS 

RWY  22.  Orig. 
Erwin,  NC,  Harnett  County,  VOR/DME  or 

GPS  RWY  4,  Amdt.  lA  " 
Gastonia.  NC.  Gastonia  Muni.  VOR/DME  or 

GPS-A.  Amdt  3 
Gastonia.  NC.  Gastonia  Muni.  RNAV  or  GPS 

RVVY  3,  Amdt  3 
Greensboro.  NC,  May.  VOR/DME  or  GPS-A, 

Amdt.  1 
Dickinson,  ND.  Dickinson  Muni,  RNAV  or 

GPS  RWY  14,  Amdt  4 
Dickinson.  ND,  Dickinson  Muni,  VOR  or 

GPS-A,  Amdt.  4 
Dickinson,  ND,  Dickinson  Muni.  NDB  or  GPS 

RWY  32,  Orig. 
McCook,  NE,  McCook  Muni,  VOR  or  GPS 

RWY  30,  Amdt.  9 
McCook.  NE,  McCook  Muni,  VOR  or  GPS 

RVVY  21,  Amdt  3 
McCook,  NE,  McCook  Muni,  VOR  or  GPS 

RVVY  12.  Amdt  10 
Minden.  NE.  Pioneer  Village  Field.  VOR  or 

GPS  RWY  34  Amdt.  1 
North  Platte,  NE,  North  Platte  Regional,  VOR 

or  GPS  RVVY  35,  Amdt  17 
North  Platte.  NE.  North  Platte  Regional,  NDB 

or  GPS  RWY  39R.  Amdt.  3 
North  Platte.  NE.  North  Platte  Regional  NDB 

or  GPS  RVVY  30L,  Amdt  9A 
Manchester.  NH,  Manchester,  NDB  or  GPS 

RWY  35,  Amdt.  13 
Andover.  NJ,  Aerofiex-Andover,  VOR  or 

GPS-A.  Amdt.  7 
Lumberton,  NJ,  Flying  W.  VOR  or  GPS-A, 

Amdt.  1 
Matawan,  NJ,  Marlboro.  VOR  or  GPS-A, 

Amdt.  1 
Matawan,  NJ,  Marlboro,  RNAV  or  GPS  RWY 

9,  Amdt  1 
Sussex.  NJ,  Sussex,  VOR  or  GPS-A,  Amdt. 

5A 
Vincentown,  NJ,  Red  Lion.  VOR  or  GPS-A, 

Amdt.  5A 
Clovls,  N.M,  Clovis  Muni.  VOR  or  GPST?WY 

22,  Amdt  3 
Qovis,  NM.  Clovis  Muni.  NDB  or  GPS  RVVY 

4,/Vmdt.  3  - 
Roswell.  NM,  Roswell  Industrial  Air  Center, 
RNAV  or  RVVY.35,  Amdt.  2 


Roswell,  NM,  Roswell  Industrial  Air  Center 

NDB  or  GPS  RWY  21,  Amdt  1 5 
Roswell,  NM,  Roswell  Industrial  Air  Center 

VOR  or  GPS-A,  Amdt.  7 
Lovelock.  N'V.  Derby  Field.  VOR/DME  or 

GPS-A,  Orig. 
Lovelock.  NV,  Derby  Field,  VOR  or  GPS-C. 

Orig. 
Angola,  NY,  Angola,  VOR/DME  or  GPS-A 

Orig-B 
Montgomery,  NY,  Orange  County,  NDB  or 

GPS  RVVY  3,  Amdt.  2 
Rochester,  NY,  Greater  Rochester 
Intemational,  NDB  or  GPS  RWY  28.  Amdt. 
20 
Rochester,  NY,  Greater  Rochester 
Intemational,  VOR/DME  or  GPS  RWY  4. 
Amdt  1 
Saranac  Lake,  NY.  Adirondack  Regional, 

VOR  or  GPS  RVVY  9,  Orig. 
Saranac  Lake,  NY,  Adirondack  Regional. 

VOR/DME  or  GPS  RWY  5,  Amdt  2 
Utica,  NY.  Oneida  County,  NDB  or  GPS  RVVY 

15,  Amdt  9 
Utica,  NY.  Oneida  County,  VOR/DME  or  GPS 

RVVY  33,  Amdt.  4 
Ashtabula,  OH.  Ashtabula  County.  VOR  or 

GPS  RVVY  8.  Orig. 
Ashtabula,  OH.  Ashtabula  County.  VOR/DME 

RNAV  or  GPS  RVVY  26,  Amdt.  6 
Batavia.  OH,  Clermont  County.  NDB  or  GPS 

RWY  22.  Orig. 
Batavia,  OH,  Clermont  County,  VOR  or  GPS- 

B,  Amdt  4 
Cleveland.  OH,  Cuyahoga  County,  NDB  or 

GPS  RWY  23.  Amdt  7 
Columbus,  OH.  Bolton  Field.  NDB  or  GPS 

RWY  4,  Amdt  6 
Gallon.  OH,  Gallon  Muni.  VOR  or  GPS  RVVY 

23.  Amdt  12 
Gallon.  OH,  Gallon  Muni.  VOR/DME  RN.AV 

or  GPS  RWY  5,  Amdt.  2 
Kenton,  OH.  Hardin  County,  VOR/DME 

RNAV  or  GPS  RVVY  22,  Amdt.  1 
Kenton.  OH,  Hardin  County.  VOR  or  GPS-A. 

Amdt.  3 
Painesville,  OH,  Casement,  NDB  or  GPS-B. 

Amdt  7  ■ 
Pi^a,  OH,  Piqua.  VOR  or  GPS-A.  Amdt,  11 
Piqua.  OH.  Piqua  VOR,'DME  RNAV  or  GPS 

RVVY  26,  Amdt.  6 
Altus,  OH,  Altus  Muni.  VOR  or  GPS-V,  Orig. 
McAlester,  OK.  McAlester  Regional,  VOR/ 

D.ME  or  GPS  RVVY  19.  Amdt.  1 
McAlester,  OK.  McAlester  Regional.  VOR  or 

GPS-A.  Amdt  12 
McAlester.  OK.  McAlester  Regional  NDB  or 

GPSRWYl,  Amdt  2 
Oklahoma  City,  OK,  Wiley  Post.  VOR  or  GPS 

RVVY  17L,  Amdt  11 
Oklahoma  City,  OK,  Wiley  Post.  VOR  or  GPS 

RWY  35E,  Amdt.  2 
Oklahoma  City,  OK.  Wiley  Post.  VOR  or 

GPS-A.  Amdt.  2 
Oklahoma  City,  OK.  Will  Rogers  World,  VOR 

or  GPS  RWY  17L.  Amdt  1 
Oklahoma  City,  OK,  Will  Rogers  World,  NT)B 

orGRSRVVYl7R,  Amdt24 
Oklahoma  City.  OK.  Will  Rogers  World.  .NDB 

or  GPS  RWY  35R.  Amdt  5 
Portland.  OR.  Portland-Hillsboro,  VOR/DME 

or  GPS-A,  Orig. 
Portland.  OR.  Portland-Hillsboro.  NDB  or 

GPS-B.  Amdt.  l 
Sunriver,  OR.  Sunriver.  VOR/DME  or  GPS 
RWY  18,  Orig. 


IMI 


44918    Federal  Register  /  VoL  59.  No.  168  /  Wednesday.  August  31.  1994  /  Rules  and  Regulations 


The  Dalles,  OR.  The  Dalles  Muni.  VOR/DME 

or  GPS-A.  Amdt.  4 
Altoooa,  PA,  Ahoona-Blair  County,  VOR  or 

GPS-A.  Amdt  3A 
Annville.  PA,  Millard.  VORjDME  or  GPS-A, 

Amdt.  3 
Bedibrd,  PA,  Bedford.  WORfOME  or  GPS-A. 

Amdt.  3 
BellefontB.  PA.  Bellefisote.  VOR  or  GPS-A. 

Amdt.  1 
Bloomsfaurg,  PA.  Bloomsbuig  Muni.  VOR  or 

GPS  RWY  8.  Amdt.  2 
Uilkes-Barre/Scranton.  PA.  Wilkes-Barrey 
Scianton  Intl.  NDB  or  GPS-A.  Amdt  16 
Block  Island.  RI.  Block  Island  State,  VOR  or 

GPS  RWY  28.  Amdt  3A 
Block  Island.  RI.  Block  Island  StAte.  VOR/ 

DME  or  GPS  RWY  10.  Amdt.  3A 
Darlington.  SC.  Darlington  County.  VOR/ 

DME  or  GPS-A.  Amdt  6 
Darlington.  SC.  Darlington  County.  NDB  or 

GPS  RWY  23.  Orig. 
Rock  Hill.  SC.  Rock  Hill/York  Co/Brj-ant 

Field.  VOR  or  GPS-A.  Amdt  9 
Rock  Hill.  SC  Rock  Hill/York  Co/Bryant 

Field.  VOR/DME  or  GPS-B.  Amdt  S 
Rock  HUL  SC.  Rock  Hill/York  Co/Bryant 
Field.  VOR/DME  RNAV  orCPS  RWY  2. 
Amdt4B 
Arlington.  TN,  Arlington  Muni.  NDB  or  GPS 

RWY  15.  Amdt  7 
Arlington,  TN.  Arlington  Muni.  NDB  or  GPS 

RWY  33.  Amdt  7 
Sparta,  TN.  Upper  Cumberland  Regional. 

NDB  or  GPS  RWY  4.  Amdt  3 
Union  City,  TN,  Everen-Stewart.  VOR/DME 

or  GPS-A.  Amdt  7 
Amarillo,  TX,  Amarillo  Inll,  KDB  or  GPS 

RWY  4.  Amdt  16 
Amarillo.  TX.  Tradewind,  NDB  or  GPS-A. 

Amdt  13 
BeaumonL'Port  Arthur.  TX.  Jefferson  County. 
VOR;T)ME  or  TACAN  or  GPS  RWY  34. 
Amdt.  6 
Beaumont/Port  Arthur,  TX.  Jefferson  County. 

VOR/DME  or  GPS-D.  Amdt.  2 
Beaumont/Port  Arthur.  TX.  Jefferson  County. 

VOR  or  GPS-A,  Amdt.  6 
Beaumont/Port  Arthur,  TX.  JeSerson  County. 

VOR  or  GPS-B.  Amdt.  6 
Beaumont/Port  Arthur.  TX.  JeBerson  Count)-. 

VOR  or  GPS-C  Amdt  5 
Beaumont/Port  Arthur.  TX.  Jefferson  County, 

NDB  or  GPS  RWY  12.  Amdt  18 
Beoille.  TX.  Beevllle  Muni.  VOR/DME  or 

GPS  RWY  12,  Amdt  5 
Bee^ille.  TX.  Beeville  Muni. NDBor  GPS 

RWY  30.  Amdt  2 
Big  Lake.  TX.  Re^^n  County.  NDB  or  GPS 

RWY  16,  Amdt.  1 
Center.  TX. Center  Muni.  NDB  or  GPS  RWY 

17,  Amdt.  1 
Cleburne,  TX,  Clebarne  Muni.  VOR/D.MEor 

GPS-A.  Amdt  5 
Qebume.  TX.  Cleburne  Muni.  VOR/DME 

RNAV  or  GPS  RWY  15.  Amdt  2 
Cleburne.  TX,  Clebume  Muni.  VOR/DME 

RNAV  or  GPS  RWY  33.  Amdt  3 
DoHas-Fort  Worth.  TX.  DalUs/Foct  Worth 
Intl,  NDB  or  GPS  RWY  17R.  /^dt  6A 
Dallas-Fort  Worth.  TX.  Dallas/Fort  Worth 

Intl,  NDB  or  GPS  RWY  35R.  Amdt  8 
Midland.  TX.  Midland  Airpark.  VOR/DME  or 

GPS  RWY  25,  Amdt  3 
Midland.  TX.  Midland  Airpark.  VOR  or  CPS- 
A.  Amdt  2 


Midland.  TX,  Midland  Intl.  NDB  or  GPS 

RWY  10.  Amdt.  10 
Midland.  TX.  Midland  Intl.  RNAV  or  GPS 

RWY  16R,  Amdt  2 
Midland.  TX.  Midland  latl.  RNAV  or  GPS 

RWY  34L,  Amdt  1 
St  George,  UT,  St  George  Muni.  VOR/DME  or 

GPS  RWY  34.  Amdt  2 
St  George,  LT.  St  George  Muni,  VOR  or  GPS- 

B  Amdt  2 
Moses  Lake,  WA.  Grant  County,  VOR  or  GPS 

RWY  4,  Amdt  5 
Moses  Lake.  WA,  Grant  County,  VOR  or  GPS 

RWY  22.  Amdt  4 
Moses  Lake,  WA.  Grant  County,  VOR  or  GPS 

RWY  32R,  Amdt  19 
Moses  Lake,  WA,  Grant  County,  VOR-3  or 

GPS  RWY  14L.  Orig. 
Grantsburg.  WI.  Grantsburg  Muni,  VOR/ 

DME-A,  Amdt.  1 
Wisconsin  Rapids,  WI.  Alexander  Field 

South  Wood  County.  VOR/DME  or  GPS-A. 

Amdt.  8 
Wisconsin  Rapids,  WI,  Alexander  Field 

South  Wood  County.  NDB  or  GPS  RWY  2. 

Amdt.  4 
Wisconsin  Rapids.  WI,  Alexander  Field 

South  Wood  County.  NDB  or  GPS  RWY  29. 

Amdt  7 
Ravenswood.  WV.  Jackson  Count)'.  VOR/ 

DME  or  GPS  RWY  3.  Amdt  2 
Buffalo.  WY,  Johnson  County,  VOR/DME  or 

GPS  RWY  30.  Amdt  4 

The  following  are  corrected  procedure 
titles  adding  "or  GPS"  published  in 
transmittal  letter  94-17. 
Burlington.  NC.  Burltngtoo- Alamance 

Regional,  VOR  or  GPS.  RWY  10.  Amdt  7 
Columbia/Mount  Pleasant.  TN,  Maury 

County,  VOR/DME  or  GPS-A.  Amdt  3A 

(FR  Doc.  94-21530  Filed  8-30-94:  8;45  am{ 
B4LUNC  CODE  «»1»-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Socta4  Security  Administration 

20  CFR  Parts  404  and  416 
[Regulations  htos.  4  and  16) 
RIN0960-AD05 

Deemed  Application  Date  Based  oft 

Misinformation 

AGENCY:  Socia!  Security  Administration. 

HHS. 

ACTION:  Final  rules. 

SUMMARY:  We  are  adding  new  rules  to 
our  regulations  on  filing  an  application 
for  Social  Security  or  Supplemental 
Security  Income  (SSI)  benefits  to 
implement  the  provisions  of  section 
10302  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA 
1989),  Pub.  L.  101-239.  Section  10302 
added  secUons  202(jK5l  and  163lCe)l5) 
of  the  Social  Security  Act  (the  Act)  to 
provide,  in  general,  for  the 
establishment  of  a  "deemed"  filing  date 


of  an  application  for  benehts  under  title 
II  or  title  XVI  of  the  Act,  respectively, 
in  any  case  in  which  it  is  determined  to 
the  satisfaction  of  the  Secretary  that  an 
individual  failed  to  apply  for  monthly 
Social  Security  or  SSI  benefits  because 
of  misinformation  provided  to  the 
individual  by  an  officer  or  employee  of 
the  Social  Security  Administration 
(SS.^)  about  his  or  her  eligibility  for  the 
benefits.  In  general,  sections  202(j)(5) 
and  1631(e)(5)  provide  that,  in  such  a 
case,  an  individual  will  be  "deemed"  to 
have  apphed  for  monthly  Social 
Security  or  SSI  benefits,  as  appropriate, 
on  the  Later  of:  The  date  the 
misinformation  was  provided  to  such 
individual;  or  the  date  such  individual 
met  all  requirements  for  entitlement  to 
or  eligibility  for  such  benefits,  other 
than  the  requirement  of  filing  an 
application. 

EFFECTIVE  DATE:  These  rules  are  effective 
August  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer.  Legal  Assistant,  Office 
of  Regulations.  Social  Security 
Administration,  6401  Security  Blvd.. 
BalUmore.  MD  21235.  (410)  965-1762. 
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SUPPLEMENTARY  INFORMATION: 
Background 

These  regulations  implement  the 
provisions  of  section  10302  of  OBRA 
1989.  Pub.  L.  101-239.  which  added 
sections  202(j)(5)  and  1631(e)(5)  of  the 
Act  Sections  202(j)(5)  and  1631(e)(5)  of 
the  Act  provide  that  in  any  case  in 
which  it  is  determined  to  the 
satisfaction  of  the  Secretary  that  an 
individual  failed  to  apply  for  monthly 
Social  Security  or  SSI  benefits  because 
of  misinformation  provided  to  such 
individual  by  an  officer  or  employee  of 
SSA  relating  to  the  individual's 
eligibility  for  the  respective  benefits, 
such  individual  will  be  "deemed"  to 
have  applied  for  mpnthly  Social 
Security  or  SSI  benefits,  as  the  case  may 
be.  on  the  later  of:  (1)  The  date  the 
misinformation  was  provided  to  such 
individual;  or  (2)  the  date  on  which 
such  individual  met  all  requirements  for 
entitlement  to  Social  Security  benefits, 
or  all  requirements  of  eligibility  for  SSI 
benefits,  as  appropriate,  other  than  the 
requirement  of  filing  an  application. 
The  amendment  relating  to  applications 
for  monthly  Social  Security  benefits, 
under  section  202(jU5)  of  the  Act. 
applies  to  misinformation  provided  after 
December  31, 1982.  and  is  effective  for 
benefits  payable  for  months  beginning 
after  that  date.  The  amendment  relating 
to  applications  for  SSI  benefits,  under 
section  1631(e)(5)  of  the  Act,  applies  to 
misinformation  provided  on  or  after 
December  19. 1989.  the  date  of  the 


enactment  of  OBRA  1989,  and  is 
effective  for  benefits  payable  for  months 
after  December  1989. 

We  are  amending  our  regulations  on 
filing  an  application  for  Social  Security 
or  SSI  benefits  to  include  rules  to 
implement  section  10302  of  OBRA 
1989.  These  final  regulations  describe 
the  rules  for  establishing  a  "deemed" 
filing  date  of  an  application  for  benefits 
under  section  202(j)(5)  or  1631(e)(5)  of 
the  Act  in  acase  in  which  an  individual 
failed  to  apply  for  benefits  because  of 
certain  misinformation  provided  to  the 
individual  by  an  officer  or  employee  of 
SSA.  Among  other  things,  the 
regulations  explain  what  is  meant  by 
"misinformation"  for  purposes  of  these 
rules,  describe  the  kinds  of  evidence  we 
will  consider  in  determining  whether 
misinformation  was  provided,  and 
explain  that  a  determination  on  a  claim 
for  benefits  under  these  sections  of  the 
Act,  i.e..  a  determination  as  to  whether 
or  not  to  estabhsh  a  "deemed"  filing 
date  of  an  apphcation  on  the  basis  that 
misinformation  was  provided  which 
.    caused  an  individual  not  to  apply  for 
benefits,  is  an  initial  determination  for 
purposes  of  administrative  and  judicial 
review. 

In  general,  our  current  regulations  at 
§§  404.603  and  416.305(a)  provide  Uiat 
to  become  entitled  to  Social  Security 
benefits  or  become  eligible  to  receive 
SSI  benefits,  an  individual,  in  addition 
to  meeting  all  other  requirements,  must 
file  an  application  for  Social  Security 
benefits  or  for  SSI  benefits,  as 
appropriate.  An  application  must  be  on 
a  prescribed  application  form  and  meet 
certain  other  requirements  specified  in 
§404.610  or  §416.310. 

Current  §404.614  provides,  with 
certain  exceptions,  that  an  application 
for  Social  Security  benefits  is  filed  on 
the  day  it  is  received  by  an  SSA 
employee  at  one  of  our  offices  or  by  an 
SSA  employee  who  is  authorized  to 
receive  it  at  another  place.  If  a  written 
statement  indicating  intent  to  claim 
Social  Security  benefits  is  filed,  we  will 
use  the  filing  date  of  the  written 
statement  as  the  filing  date  of  the 
application  under  the  conditions 
described  in  §  404.630.  Also,  if  an 
individual  telephones  us  and  advises  us 
that  he  or  she  intends  to  file  a  claim  for 
Social  Security  benefits  but  cannot  file 
an  application  before.the  end  of  the 
month.  §  404.630(b)  provides  that  we 
will  prepare  and  sign  a  written 
statement  if  it  is  necessary  to  prevent 
the  loss  of  benefits. 

In  the  SSI  program,  current  §  416.325 
provides,  with  certain  exceptions,  that 
an  apphcation  for  SSI  benefits  is 
considered  to  be  filed  on  the  day  it  is 
<i»cp)ved  bv  ap  SSA  emplovee  at  any 


Social  Security  office,  by  someone  at 
another  Federal  or  State  office 
designated  to  receive  apphcations  for 
us,  or  by  a  person  whom  we  have 
authorized  to  receive  applications  for 
us.  Also,  under  the  conditions  described 
in  §§416.340,  416.345  and  416.350,  if 
we  receive  a  written  statement 
indicating  an  intent  to  claim  SSI 
benefits  or  an  oral  inquiry  about  SSI 
benefits,  we  will  use  the  filing  date  of 
the  wTitten  statement  or  the  date  of  the 
oral  inquiry  as  the  filing  date  of  the 
application,  if  the  use  of  that  date  will 
result  in  eligibility  for  additional 
benefits. 

Under  these  final  rules,  we  continue 
to  require  the  filing  of  a  formal  written 
application  before  we  will  make  a 
determination  on  a  claim  for  benefits 
under  section  202(j)(5)  or  1631(e)(5)  of 
the  Act  based  on  an  allegation  that 
misinformation  was  provided  which 
caused  an  individual  not  to  apply  for 
benefits.  If  we  determine  that  such 
misinformation  was  provided,  however, 
we  will  deem  the  filing  date  of  the 
application  to  be  the  date  the 
misinformation  was  provided  or,  if  later, 
the  date  the  claimant,  i.e.,  the 
individual  who  is  claiming  benefits  for 
himself  or  herself  or  the  person  on 
whose  behalf  benefits  are  being  claimed, 
met  all  the  requirements  for  entitlement 
to  Social  Security  benefits  or  eligibihty 
for  SSI  benefits,  as  appropriate,  other 
than  the  requirement  of  filing  an 
application. 

under  our  current  regulations,  an 
apphcation  for  SSI  benefits  is  also  an 
application  for  any  applicable  federally 
administered  State  supplementary 
payments  under  section  1616  of  the  Act. 
The  current  regulations  which  govern 
the  filing  of  apphcations  for  SSI 
benefits,  therefore,  also  apply  to 
applications  for  these  State 
supplementary  payments.  This  is 
reflected  in  current  §416.302  which 
provides  that  for  purposes  of  the 
regulations  on  filing  applications  for  SSI 
benefits,  §416.301  et  seq.,  "[bjenefits 
means  any  payments  made  imder  the 
SSI  program,"  and  "SSI  benefits  also 
include  any  federally  administered  State 
supplementary  payments."  As 
explained  below,  these  definitions 
would  continue  to  apply  under  the 
regulations  which  implement  section 
1631(e)(5)  of  the  Act. 

Section  1631(e)(5)  of  the  Act  applies 
specifically  to  cases  in  which  an 
individual  failed  to  apply  for  SSI 
benefits  because  of  the  receipt  of 
misinformation  relating  to  eligibihty  for 
SSI  benefits.  However,  because  the 
application  form  and  our  current  rules 
on  filing  applications  are  the  same  for 
both  SSI  claims  and  claims  for  federally 


administered  State  supplementary 
payments,  we  also  will  apply  the' 
provisions  under  section  1631(e)(5)  to 
cases  involving  misinformation  about 
eligibility  for  federally  administered 
State  supplementary  payments.  This 
rule  is  based  on  the  authority  under 
section  1631(e)(1)(A)  of  the  Act  which 
directs  the  Secretary  to  "prescribe  such 
requirements  with  respect  to  the  filing 
of  applications  *   •   •  as  may  be 
necessary  for  the  effective  and  efficient 
adininistration  of  this  title."  Therefore, 
while  not  required  under  section 
1631(e)(5)  of  the  Act,  the  final 
regulations  will  permit  the 
establishment  of  a  "deemed"  filing  date 
of  an  application  in  situations  in  which 
an  individual  failed  to  file  an 
application  because  we  provided  the 
individual  misinformation  about  his  or 
her  eligibility  for  these  State 
supplementary  payments. 

Deemed  Filing  Date  of  an  Application 
in  a  Case  of  Misinformation 

We  are  adding  new  §§  404.633  and 
416.351  to  our  regulations  to  explain  the 
rules  we  will  follow  in  implementing 
sections  202(j)(5)  and  1631(e)(5)  of  the 
Act,  respectively.  Sections  4t)4.633(b) 
and  416.351(b)  of  the  final  regulations 
explain  that  we  may  establish  a 
"deemed"  fifing  date  of  an  application 
for  benefits  under  these  sections  of  the 
Act  if  we  determine  to  our  satisfaction 
that— 

(1)  An  individual  failed  to  apply  for 
monthly  Social  Security  or  SSI  benefits  for 
himself  or  herself  because  we  provided  such 
individual  misinformation  about  his  or  her 
eligibility  for  the  respective  benefits, 
including  misinformation  about  the  amount 
or  payment  of  such  benefits;  or 

(2)  An  individual  who  had  authority  to 
sign  an  application  for  another  person  under 
§404.612  or  §416.315,  as  appropriate,  failed 
to  apply  for  monthly  Social  Security  or  SSI 
benefits  for  that  person  because  we'proviaed 
the  individual  misinformation  about  such 
person's  eligibility  for  the  respective  benefits, 
including  misinformation  about  the  amount 
or  payment  of  such  benefits. 

In  the  first  situation,  we  would  deem 
an  application  to  have  been  filed  on  the 
date  the  misinformation  was  provided 
to  the  individual  or,  if  later,  the  date  on 
which  such  individual  met  all  of  the 
requirements  for  entitlement  to  monthly 
Social  Security  benefits  or  eligibility  for 
SSI  benefits,  as  the  case  may  be,  other 
than  the  requirement  of  filing  an 
application.  In  the  second  situation,  we 
would  deem  an  apphcation  to  have  been 
filed  on  the  date  the  misinformation  was 
provided  to  the  individual  or,  if  later, 
the  date  on  which  the  person  referred  to 
in  item  (2)  above,  i.e.,  the  person  on 
whose  behalf  the  individual  was 
inquiring  about  getting  benefits,  met  all 


JMI 
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the  requirements  for  entitlement  to 
monthly  Social  Security  benefits  or 
eligibility  for  SSI  benefits,  as  the  case 
may  be.  other  than  the  requirement  of 
filing  an  application. 

The  regulations  explain  that  we  will 
apply  certain  requirements  and 
conditions  which  are  specified  in  the 
regulations  in  making  the  determination 
described  above.  i.e..  a  determination  as 
to  whether  misinformation  was 
provided.  The  regulations  explain  that 
before  we  may  make  such  a 
determination  and  establish  a  "deemed" 
filing  date  of  an  application  fof  benefits, 
an  application  for  such  benefits  must  be 
filed  with  us  either  by  the  claimant,  i.e.. 
the  individual  in  item  (1)  above  or  the 
person  referred  to  in  item  (2)  above,  or 
by  someone  who  is  authorized  to  sign 
an  application  on  behalf  of  the  claimant 
under  §  404.612  or  §  416.315.  The 
regulations  also  provide  that  if  the 
claimant  dies  after  the  alleged 
misinformation  was  provided  but  before 
an  application  is  filed,  an  application 
for  monthly  Social  Security  benefits 
must  be  filed  by  a  person  who  would  be 
qualified  to  receive  any  benefits  due  the 
deceased.  With  respect  to  SSI  benefits, 
if  the  claimant  dies  after  the  alleged 
misinformation  was  provided  but  before 
an  application  is  filed,  a  jjerson  who 
would  be  qualified  under  §  416.542(b)  to 
jeceive  any  benefits  due  the  deceased, 
or  someone  on  behalf  of  such  a  person, 
must  file  an  application  for  the  benefits. 
This  latter  provision  is  consistent  with 
the  provisions  of  our  final  regulations 
on  "Payment  of  Benefits  Due  Deceased 
Recipients,"  which  were  published  in 
the  Federal  Register  on  October  13. 
1993.  at  58  PR  52909. 

Our  regulations  on  "Payment  of 
Benefits  Due  Deceased  Recipients" 
amended  certain  sections  of  the  SSI 
regulations,  including,  as  pertinent  here. 
§§  416.340(d)(2).  416.345(eK2).  and 
416.542Cb).  to  implement  section  8  of 
Pub.  L.  9*-643.  Section  8  of  Pub.  L.  99- 
643  amended  section  1631  (bMl)  of  the 
Act  to  expand  the  circumstaiKres  under 
which  SSI  benefits  due  a  deceased 
individual  may  be  paid  to  survivors. 
Among  other  things,  those  regulations 
amended  §§416.34G(d)(2)  and 
416.345(eK2)  to  permit,  in  general,  a 
deceased  claimant's  surviving  spouse  or 
parent(s)  who  could  receive  the 
claimant's  benefits  under  §  416.542(b). 
or  someone  on  behalf  of  such  surviving 
spouse  or  parent(s),  to  file  an 
appUcation  for  SSI  benefits  for  the 
claimant  where  the  claimant  dies  after 
we  receire  a  written  statement 
indicating  an  intent  to  claim  SSI 
benefits  or  an  oral  inquiry  about  SSI 
eligibility.  The  rule  which  we  now  are 
adding  regarding  who  may  file  an 


application  for  SSI  benefits  on  behalf  of 
a  claimant  where  the  claimant  dies  after 
the  alleged  misinformation  was 
provided,  discussed  above,  is  consistent 
with  these  earlier  changes  to  the  SSI 
regulations. 

We  are  amending  §§404.612.  404.615 
and  416.310  to  reflect  the  provisions  of 
§§  404.633(b)  and  416.351(b)  concerning 
who  may  file  an  application  if  a 
claimant  dies  after  the  alleged 
misinformation  was  provided. 

Sections  404.633(c)  and  416.351(c) 
explain  that  the  provisions  for 
establishing  a  "deemed"  filing  date  of 
an  application  apply  only  to  cases  in 
which  the  misinformation  was  provided 
to  the  individual  by  an  employee  of 
SSA,  including  an  officer  of  the  Agency, 
while  such  person  was  acting  in  his  or 
her  official  capacity  as  an  employee  or 
officer  of  the  Agency.  The  regulations 
also  explain  that  "misinformation"  is 
information  which  we  would  consider 
incorrect,  misleading,  or  incomplete  in 
view  of  the  facts  which  the  individual 
gave  to  the  employee,  or  of  which  the 
employee  otherwise  was  aware  or 
should  have  been  aware,  regarding  the 
claimant's  particular  circumstances. 
Under  these  regulations,  we  will 
consider  the  information  provided  to  be 
incomplete  if  the  employee  failed  to 
provide  the  individual  with  appropriate, 
additional  information  which  he  or  she 
is  required  to  provide  in  carrying  out  his 
or  her  official  duties.  The 
misinformation  may  have  been  provided 
orally  or  in  writing.  However,  the 
misinformation  must  have  been 
provided  to  the  individual  in  response 
to  his  or  her  request  to  us  for 
information  about  applying  for  benefits, 
either  for  himself  or  herself  or  for 
another  person  for  whom  he  or  she 
could  sign  an  appUcation. 

We  also  are  amending  §§404.614  and 
416.325,  which  explain  when  an 
appUcation  for  benefits  is  considered 
filed,  to  reflect  the  provisions  of 
§§404.633  and  416.351. 

Evidence  That  Misinformation  Was 
Provided 

In  §§  404.633(d)  and  416.351(d).  we 
describe  the  kinds  of  evidence  we  will 
consider  in  determining  whether 
mismformation  was  provided.  We 
explain  that  preferred  evidence  is 
v\Titten  evidence  that  relates  directly  to 
an  individual's  inquiry  about  his  or  her 
eligibility  for  benefits,  or  about  the 
eligibility  of  another  person  on  whose 
behalf  the  individual  was  considering 
applying  for  benefits,  and  which  shows 
that  we  gave  the  individual 
misinformation  which  caused  him  or 
her  not  to  file  an  application  for  such 


benefits.  Preferred  evidence  includes, 
but  is  not  limited  to.  the  following — 

•  A  notice.  leUer,  or  other  document 
which  was  issued  by  SSA  and  addressed  to 
the  individual;  and 

•  An  SSA  record  of  a  telephone  call.  letter 
or  in-person  contact. 

In  the  absence  of  preferred  evitlence. 
we  will  consider  other  evidence  which 
includes,  but  is  not  limited  to.  the 
following— 

•  The  individual's  statements  about  the  ' 
alleged  misinformation,  including  statements 
about  the  date  and  time  of  the  alleged 
contact(s),  how  the  contact  was  made.  e.g..  by 
telephone  or  in  person;  the  reason(s]  the 
contact  was  made;  who  gave  the 
misinformation;  and  the  questions  ask.ed  by 
the  individual  and  the  facts  the  individual 
gave  us.  and  the  questions  asked  by  the  SSA 
employee  and  the  information  the  employee 
gave  the  individual  at  the  time  of  the  contact: 

•  Statements  firom  others  who  were 
present  when  the  alleged  misinformation  was 
given,  e.g..  a  neighbor  who  accomjMnied  the 
individual  to  the  SSA  office: 

•  If  the  individual  can  identify  the 
employee  or  the  employee  can  recall  the 
individual's  inquiry  about  benefits — 

(1)  Statements  &x)m  the  employee 
concerning  the  alleged  contact,  including 
statements  about  the  questions  the  individual 
asked,  the  fads  the  individual  gave,  the 
questions  the  employee  asked,  and  the 
information  provided  to  the  individual  at  the 
time  of  the  alleged  contact;  and 

(2)  An  assessment  of  the  likelihood  that  the 
SSA  employee  gave  the  alleged 
misinformation; 

•  An  evaluation  of  the  credibility  and  the 
validity  of  the  individual's  allegations  in 
conjunction  with  other  relevant  information; 
and 

•  Any  other  information  regarding  the 
individual's  alleged  contact. 

We  will  evaluate  the  individual's 
allegatioiis  and  seek  corroboration:  we 
will  resolve  reasonable  doubt  in  the 
indrvidual's  favor  if  the  allegation  of 
misinformation  seems  credible,  is 
supported  by  other  evidence,  and  there 
is  no  contradictory  evidence. 

Information  Which  Does  Not  Constitute 
Satisfactory  Proof  That  Misinformation 
Was  Given 

Sections  404.633(e)  and  416.35l(eJ 
explain  that  certain  kinds  of  information 
will  not  constituter  satisfactory  proof 
that  we  gave  the  individual 
misinformation  which  caused  him  or 
her  not  to  file  an  application.  Elxamples 
of  such  information  include— 

•  General  infora>ational  pamphlets  that  wv 
issue  to  provide  basic  program  information^ 

•  The  Personal  Eaxaings  and  Benefit 
Estimate  Statement  that  is  based  on  an 
individual's  reported  and  projected  earnings 
and  is  an  estimate  of  Social  Security  benefits 
which  can  be  requested  at  any  time;  the 
estimate  is  only  a  projection  based  on  our 


records  and  the  individual's  estimated  future 
earnings  and  is  not  necessarily  associated 
with  an  intent  to  file  or  an  inquiry  about 
eligibility: 

•  The  SSI  Benefit  Estimate  Letter  that  is 
based  on  an  individual's  reported  and 
projected  income  and  is  an  estimate  which 
can  be  requested  at  any  Ume;  the  estimate  is 
only  a  projection  based  on  our  records  and 
the  individual's  estimated  income  and  is  not 
necessarily  associated  with  an  intent  to  file 
or  an  inquiry  about  eligibility; 

•  General  information  we  review  or 
prepare  but  which  is  disseminated  by  the 
media,  e.g..  radio,  television,  magazines,  and 
newspapers;  and 

•  Infonnation  concerning  Social  Security 
and  SSI  benefits  provided  by  other 
governmental  agencies,  e.g..  the  Department 
of  Veterans  Affairs,  the  Department  of 
Defense,  State  unemployment  agencies,  and 
State  and  local  governments. 

Claim  for  Benefits  Based  on  Alleged 
Nfisinformation 

Under  §§404.633(0  and  416.351(f).  an 
individual  at  any  time  may  ask  us  to 
consider  establishing  a  deemed  filing 
date  on  the  basis  that  misinformation 
was  provided.  However,  the  regulations 
explain  that  we  will  not  make  a 
determination  on  such  a  claim  for 
benefits  unless  the  following  conditions 
are  met. 

First,  a  claim  for  benefits  based  on  an 
allegation  that  we  provided 
misinformation  must  be  made  in 
writing.  The  written  statement  must 
explain  what  information  was  provided; 
how,  when  and  where  it  was  provided 
and  by  whom;  and  why  the  information 
caused  the  individual  not  to  file  an 
application  for  benefits. 

Second,  an  application  for  the 
benefits  must  be  filed  by  the  claimant  or 
by  someone  who  could  file  on  behalf  of 
the  claimant.  The  application  must  be 
filed  after  the  occurrence  of  the  sdleged 
misinformation.  This  application  may 
be — 

•  An  application  on  which  we  have  made 
a  previous  final  determination  cw  decision 
awarding  such  benefits  to  the  claimant, 
provided  that  tha  claimant  continues  to  be 
entitled  to  Social  Security  benefits,  or 
continues  to  be  eligible  for  SSI  benefits  (or 
again  could  be  eligible  for  SSI  benefits), 
based  on  that  application; 

•  An  application  on  which  we  have  made 
a  previous  final  determination  or  decision 
denying  the  benefits  to  the  claimant,  but  only 
if  such  determination  or  decision  is  reopened 
under  §404.988  or  §416.1488;  or 

•  A  new  application  on  which  we  have  not 
made  a  final  determination  or  decision. 

Third,  if  the  only  issue  in  dispute  is 
whetheir  or  not  the  alleged 
misinformation  occurred,  we  will  not 
make  an  initial  determination  on  a 
claim  for  benefits  under  §  404.633  or 
,  §  416.351  unless  the  establishment  offl 
deemed  filing  date  of  an  application 


based  on  the  alleged  misinformation 
would  result  in  the  claimant  becoming 
entitled  to,  or  eligible  for,  benefits  or 
additional  benefits. 

Fourth,  we  will  not  make  an  initial 
determination  on  a  claim  for  benefits 
under  §  404.633  or  §  416.351  if  we  have 
made  a  previous  determination  or 
decision  on  a  claim  for  benefits  based 
on  the  alleged  misinformation  which 
involved  the  same  party (ies),  the  same 
facts  and  the  same  issues,  and  this 
previous  determination  or  decision  has 
become  final.  This  rule  does  not  apply, 
however,  if  the  previous  final 
determination  or  decision  may  be 
reopened  under  §  404.988  or  §  416.1488. 

We  are  amending  §§  404.903  and 
416.J403  to  explain  that  if  we  decline  to 
make  an  initial  determination  on  a 
claim  for  benefits  based  on  an  allegation 
of  misinformation  because  one  or  more 
of  the  conditions  specified  above  are  not 
met,  our  action  is  not  an  initial 
determination  for  purposes  of  our 
administrative  review  process  or 
judicial  review.  We  also  are  amending 
§§404.902  and  416.1402  to  make  it  clear 
that  if  we  make  a  determination  on  a 
claim  for  benefits  based  on  an  allegation 
of  misinformation,  the  determination  is 
an  initial  determination  subject  to 
administrative  and  judicial  review 
under  §  404.900  et  seq.  or  §  416.1400  et 
seq. 

Public  Comments 

We  published  proposed  rules  in  the 
Federal  Register  on  October  16, 1992, 
57  PR  47415.  We  gave  interested  parties 
60  daysjo  submit  comments.  We  also 
published  an  amendment  to  the 
proposed  rules  on  January  22. 1993,  58 
PR  5687,  and  we  gave  interested  parties 
another  60  days  to  submit  comments  on 
the  proposed  rules,  as  amended.  We 
received  comments  from  four 
commenters:  a  pubUc  policy  research 
center  concerned  with  child  health  care, 
a  State  public  health  agency  employee, 
and  two  attorneys  who  represent 
claimants  and  beneficiaries. 

One  commenter  supported  the 
proposed  rules  without  modification. 
Another  commenter  supported  the 
proposed  rules  but  recommended  that 
another  example  of  a  situation  involving 
misinformation  be  included  in  the  rules. 
The  other  commenters  believed  that  the 
proposed  rules  should  be  expanded  to 
cover  certain  other  situations  in  which 
an  individual  failed  to  file  an 
application  for  benefits.  In  addition, 
while  commending  the  proposed  rules, 
two  of  the  commenters  recommended 
that  SSA  also  take  steps  to  ensure  that 
Agency  employees  provide  correct 
information  to  potential  applicants 
when  they  inquire  about  eligibility  for 


benefits.  A  summary  of  the  comments 
and  our  responses  to  the  comments  are 
provided  below. 

We  considered  carefully  all  of  the 
substantive  comments  which  we 
received  on  the  proposed  rules. 
However,  for  the  reasons  explained 
below,  we  did  not  make  any  changes  to 
the  proposed  rules  other  than  certain 
editorial  changes  discussed  below. 
Therefore,  except  for  some  editorial* 
changes,  these  final  rules  are  the  same 
as  the  proposed  rules. 

Comment:  One  commenter 
recommended  that  the  proposed  rules 
be  expanded  to  include  an  example  of 
a  situation  in  which  an  individual,  such 
as  a  parent,  inquires  about  fihng  an 
application  on  behalf  of  a  child  for  SSI 
benefits  based  on  disability  or  blindness 
and  is  provided  misinformation  by  SSA 
about  the  child's  eligibility  for  benefits 
which  causes  the  individual  not  to  file 
an  application  for  the  benefits.  This 
commenter  also  stated  that  often  a 
parent  of  a  child  who  may  be  disabled 
or  blind  contacts  SSA  to  inquire  about 
SSI  benefits  for  the  child  at  the 
suggestion  of  a  child  advocate,  case 
manager  or  hospital  social  worker.  The 
commenter  believed  that  these  case 
workers  can  serve  as  sources  to 
corroborate  dates  and  facts  of  the 
contact  in  cases  of  alleged 
misinformation  since  parents  in  these 
situations  usually  recontact  the  case 
worker  to  advise  the  worker  that  they 
were  dissuaded  from  applying  for 
benefits  because  of  the  infonnation 
which  SSA  provided  to  them  about  the 
child's  eligibility. 

Response:  The  examples  in 
§  416.351(a)  are  intended  simply  to 
illustrate  situations  in  which 
misinformation  provided  by  an  SSA 
employee  concerning  a  potential 
claimant's  eligibility  for  SSI  benefits 
causes  an  individual  not  to  file  an 
application  for  the  benefits.  The 
examples  are  not  intended  to  cover  all 
situations  involving  alleged 
misinformation  or  all  categories  of  SSI 
benefits.  Existing  §  416.315(b)  provides 
that  an  application  for  SSI  benefits  for 
a  claimant  who  is  under  age  18  may  be 
signed  by  an  individual  who  is 
responsible  for  the  care  of  the  claimant, 
including  a  relative,  or  by  certain  other 
individuals  described  in  that  section.  In 
§416.351(b)(2)(i)  of  the  final 
regulations,  we  explain  that  if  an 
individual  bad  authority  under 
§  416.315  to  sign  an  application  for 
benefits  for  another  person,  and  we 
determined  that  the  individual  failed  to 
apply  for  SSI  benefits  for  that  person 
because  we  gave  the  individual 
misinformation  about  that  person's 
eligibihty  for  such  benefits,  we  will 
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deem  an  application  for  the  bcneBts  to 
have  been  filed  on  the  date  specified  in 
§416.351(bH2)(i)  (A)  or  (B),  as 
appropriate.  Section  416.351(b)(2)(i) 
makes  it  clear  that  the  rules  for 
establishing  a  deemed  filing  date  of  an 
application  for  benefits  based  on 
misinformation  apply  to  cases  in  which 
a  parent,  or  other  individual  authorized 
to  sign  an  application  for  a  child,  failed 
to  apply  for  SSI  benefits  for  a  child 
because'  we  gave  the  parent,  or  such 
other  individual,  misinformation  about 
the  child's  eligibility  for  SSI  benefits. 
Section  404.633(b)(2)(i)  of  the  final 
regulations  pro>rides  similar  rules  with 
respect  to  claims  for  Social  Security 
benefits.  We  do  not  believe  that  it  is 
necessary,  therefore,  to  add  an  example 
to  the  regulations  to  cover  the  specific 
situation  in  which  an  individual  failed 
to  apply  for  benefits  on  behalf  of  a  child 
because  we  gave  the  individual 
misinformation  about  the  child's 
eligibility  for  the  benefits. 

We  agree  with  the  commenter  that  in 
some  circumstances  a  child  advocate, 
case  manager  or  hospital  social  worker 
may  be  able  to  provide  information 
regarding  an  individual's  alleged 
contact  with  SSA.  Under  §§  404.633(f) 
and  416.351(0.  an  individual  who 
makes  a  claim  for  benefits  based  on 
alleged  misinformation  must  furnish 
information  that  will  enable  us  to 
determine  if  we  did  provide 
misinformation  to  the  individual  about 
his  or  her  eligibility  for  benefits,  or  the 
eligibility  of  a  person  on  whose  behalf 
the  individual  was  considering  applying 
fur  benefits,  which  caused  the 
individual  not  to  file  an  application  for 
the  benefits.  Preferred  evidence  of  such 
misinformation  is  v\-ritten  evidence, 
such  as  a  letter,  which  shows  that  we 
gave  the  individual  misinformation 
which  caused  the  individual  not  to  file 
an  application.  In  the  absence  of 
preferred  evidence,  we  will  consider 
other  evidence,  including  the 
individual's  statements  about  the 
alleged  misinformation  as  well  as  "[a)ny 
other  information  regarding  (the 
individual's]  •   *   •  alleged  contact."  as 
explained  in  §§  404.633(d)(2)  and 
416.351(d)(2).  This  would  include 
statements  provided  by  a  case  worker 
concerning  the  individual's  alleged 
contact. 

Comment:  A  commenter  expressed 
the  view  that  the  proposed  regulations 
do  not  address  the  situation  in  which  an 
individual  who  might  be  eligible  for 
Social  Security  and  SSI  benefits  files  an 
application  for  Social  Security  benefits 
but  does  not  ask  about  or  express 
interest  in  SSI  benefits  and  does  not  file 
an  application  for  those  benefits  at  that 
time.  The  commenter  suggested  that  the 


proposed  rules  be  amended  to  provide 
for  the  use  of  the  filing  date  of  the 
application  for  Social  Security  benefits 
in  such  a  case  to  establish  the  filing  date 
of  an  application  for  SSI  benefits. 

Response:  Existing  §§  416.345  and 
416.350,  which  are  not  affected  by  these 
final  rules,  already  address  the  situation 
discussed  by  the  commenter.  Section 
416.350  provides  that  when  an 
individual  applies  for  Social  Security 
benefits,  we  will  explain  the 
requirements  for  eligibility  for^SI 
benefits  to  the  individual  and  give  the 
individual  a  chance  to  file  an  SSI 
application  if  it  appears  that  he  or  she 
might  be  eligible  for  SSI  benefits  as 
explained  in  that  section.  If  the 
individual  does  not  apply  for  SSI 
benefits  at  that  time,  §  416.350  provides 
that  we  will  treat  his  or  her  filing  of  an 
application  for  Social  Security  benefits 
as  an  oral  inquiry  about  SSI  benefits  for 
purj^)Oses  of  §  416.345.  The  filing  date  of 
the  individual's  Social  Security 
application,  therefore,  may  be  used  fo 
establish  the  filing  date  of  an  SSI 
application  in  accordance  with 
§416.345.  For  these  reasons,  we  did  not 
adopt  the  change  suggested  by  the 
commenter. 

Comment:  One  commenter  questioned 
the  requirement  of  proposed 
§§  404.633(c)(4)  and  416.351(c)(4)  that 
"(tlhe  misinformation  must  have  been 
provided  to  you  in  response  to  a  specific 
request  by  you  to  us  for  information 
about  your  eligibility  for  benefits  or  the 
eligibility  for  benefits  of  [another]  *  *   * 
person  *   *   *  for  which  you  were 
considering  filing  an  application."  The 
commenter  believed  that  this  provision, 
as  well  as  proposed  §§  404.633(a)  and 
416.351(a),  would  require  an  individual 
who  requests  a  deemed  filing  date  of  an 
application  based  on  misinformation  to 
show  that  he  or  she  had  a  specific  intent 
to  claim  benefits  at  the  time  the  alleged 
misinformation  was  provided.  The 
commenter  believed  that  such  a 
requirement  would  be  inconsistent  with 
section  10302  of  OBRA  1989. 

It  was  the  commenter's  opinion  that 
in  enacting  this  statute.  Congress 
intended  to  place  an  affirmative  duty  on 
SSA  to  develop  or  encourage  claims  that 
could  be  filed,  at  least  where  a  potential 
applicant  presents  material  facts  to  the 
Agency  and  an  employee  makes  an 
incorrect  or  incomplete  response. 
Therefore,  the  commenter  believed  that 
the  proposed  rules  should  be  revised  to 
permit  the  establishment  of  a  deemed 
filing  date  of  an  application  where  an 
individual  does  not  inquire  about 
possible  eligibility  for  benefits  but 
simply  presents  information  to  the 
Agency  that  might  have  alerted  an  SSA 
employee  to  a  potential  claim,  and. 


because  the  employee  does  not  consider 
and  does  not  advise  the  individual  of 
the  potential  claim,  the  individual  docs 
not  file  an  application  for  benefits.  As 
an  illustration,  the  commenter  describe^ 
a  situation  in  which  information 
showing  that  a  disability  insurance 
beneficiary  had  children  who  were  born 
after  the  beneficiarj'  began  receiving 
disability  benefits  and  who.  upon  the 
filing  of  the  required  applications,  could 
become  entitled  to  child's  insurance 
benefits  based  on  the  beneficiary's 
earnings  record,  was  overlooked  during 
a  continuing  disability  review  interview 
with  the  beneficiary'. 

Response:  Sections  404.633(c)(4)  and 
416.351(c)(4)  prescribe  the 
circumstances  in  which  the 
misinformation  must  have  been 
provided  in  order  to  have  caused  the 
individual  not  to  file  an  application  for 
benefits.  These  sections  do  not  require 
an  individual  to  show  that  he  or  she  had 
the  express  intention  of  filing  an 
application  for  benefits  at  the  time  he  or 
she  was  provided  the  alleged 
misinformation.  Rather,  these  sections 
provide  only  that  the  alleged 
misinformation  must  have  been 
provided  in  a  situation  in  which  the 
individual  was  considering  applying  for 
benefits  and  contacted  SSA  to  inquire 
about  his  or  her  eligibility  for  benefits 
or  the  eligibility  of  another  person  for 
whom  the  individual  had  authority  to 
sign  an  application.  We  believe  this 
requirement,  which  is  also  reflected  in 
§§  404.633(a)  and  416.351(a),  is 
consistent  with  sections  202(j)(5)  aiid 
1631(e)(5)  of  the  Act,  which  were  added 
by  section  10302  of  OBRA  1989. 

Sections  202(j)(5)  and  1631(p)(5)  of 
the  Act  do  not  provide  for  a  deemed 
filing  date  of  an  application  for  benefits 
in  the  situation  described  by  the 
commenter.  These  sections  provide  for 
a  deemed  filing  date  when: 

*   *   *  it  is  determined  to  the  satisfaction 
of  the  Secretciry  that  an  individual  failed  as 
of  any  date  to  apply  for  (Social  Security  or  " 
SSII  benefits  *  •  *  by  reason  of 
misinformation  provided  to  such  individual 
by  any  officer  or  employee  of  the  Social 
Security  Administration  relating  to  such 
individual's  eligibility  for  [the  respectivel 
benefits  *   *  *. 

To  be  accorded  a  deemed  filing  date' 
under  these  sections  of  the  Act,  an 
individual  must  demonstrate  to  our 
satisfaction  that  his  or  her  failure  to 
apply  for  benefits  was  due  to 
misinformation  which  was 
communicated  to  that  individual  by  an 
officer  or  employee  of  SSA  and  which 
concerned  that  individual's  eligibility 
for  the  benefits.  There  must  be  a 
satisfactory  showing  that  the  failure  to 
apply  for  benefits  was  the  direct  result 
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of  such  misinformation.  For  this 
purpose,  we  require  in  §§  404.633(c)(4) 
and  416.351(c)(4)  that  the 
misinformation  must  have  been 
provided  to  an  individual  in  response  to 
his  or  her  request  to  us  for  information 
about  his  or  her  eligibility  for  benefits, 
or  the  eligibihty  for  benefits  of  another 
person,  for  which  he  or  she  was 
considering  filing  an  application. 

Comment:  While  expressing  strong 
support  for  the  proposed  rules,  one 
commenter  urged  that  efforts  be  made 
by  SSA  to  ensure  that  misinformation  is 
not  disseminated  from  SSA  field  offices 
or  teleservice  centers.  Another 
commenter  who  supported  the  proposed 
rules  recommended  that  SSA  establish  a 
monitoring  process  to  identify  sources 
of  misinformation  and  implement 
strategies  to  correct  any  problems  that 
are  found. 

Response:  We  are  committed  to 
ensuring  that  we  provide  the  highest 
quality  service  possible  to  the  public  in 
a  courteous,  timely  and  accurate 
manner.  We  already  have  put  into  place 
procedures  for  monitoring  the  service 
provided  to  the  public  and  for 
addressing  problems  discovered  in  the 
delivery  of  service  by  our  employees.  As 
part  of  this  effort,  employees  are 
instructed  to  answer  all  calls  by 
Identifying  their  Agency,  followed  by 
their  full  name  or  a  title  and  last  name 
for  identification  purposes.  In  addition, 
ongoing  training  is  conducted,  incoming 
telephone  calls  are  randomly  monitored, 
in-office  interviews  are  monitored,  and 
quality  reviews  are  conducted.  We 
believe  that  these  measures  to  protect 
_  the  public  from  being  given 
-  misinformation  will  help  to  ensure  that 
potential  applicants  are  provided  timely 
and  accurate  information. 

Changes  to  the  Proposed  Rules 

In§§404.633(b)(2)(ji}and 
416.351(b)(2Hii)  of  the  final  rules,  we 
are  revising  the  phrase  "Before  we  may 
consider  establishing"  which  was  used 
in  the  corresponding  sections  of  the 
proposed  rules.  We  are  changing  the 
phrase  to  "Before  we  may  establish"  to 
conform  to  the  wording  of 
§§404.633(b){l)(ii)  and  416.35lCb)(l)(ii). 
This  is  simply  an  editorial  change  to 
make  the  provisions  of  the  final  rules 
consistent.  The  final  rules  also  reflect  a 
few  other  nonsubstantive  changes  to  the 
proposed  rules. 


Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 


action  under  EO.  12866.  Thus,  they 
were  not  subject  to  OMB  review. 

Paperwork  Reduction  Act 

These  regulations  contain  information 
collection  requirements  in  §§  404.633(f) 
and  416.351(fl. We  ordinarily  would 
seek  approval  of  these  requirements 
from  OMB  under  the  Paperwork 
Reduction  Act  We  are  not  doing  so  in 
this  situation  because  we  already  have 
clearance  from  OMB  to  collect  this 
information  using  form  SSA-795  (OMB 
No.  0960-0045). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response.  This 
includes  the  time  it  vtrill  take  to  read  the 
instructions,  gather  the  necessary  facts, 
and  provide  the  information.  We  expect 
approximately  1,000  claimants  or 
applicants  to  complete  form  SSA-795 
annually,  and  estimate  the  total  burden 
to  be  250  hours.  If  you  have  any 
comments  or  suggestions  on  this 
estimate,  write  to  the  Social  Security 
Administration.  Attn:  Reports  Clearance 
Officer.  l-A-21  Operations  Building. 
Baltimore.  MD  21235,  and  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (0960-0045). 
Washington,  DC  20503. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  fiexibility 
analysis  as  provided  in  Pub.  L,  96-354, 
the  Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802,  Social  Security- 
Disability  Insurance;  93.803,  Social  Security- 
Retirement  Insurance;  93.805,  Social 
Security-Survivors  Insurance;  93.807, 
Supplemental  Security  Income). 

ListofSub)ects 

20  CFR  Part  404 

Administrative  Practice  and 
Procedure.  Death  benefits,  Disability 
benefits.  Old-Age.  Survivors  and 
Disability  Insurance.  Reporting  and 
recordkeeping  requirements. 

20  CFR  Part  416 


Dated:  June  28. 1994. 
Shirley  S.  Cbater, 

Commissioner  of  Social  Security. 

Approved:  August  11,  1994. 
Donna  E.  Sholala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble.  Parts  404  and  416  of  Chapter 
III  of  Title  20  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-       ) 

20  CFR  Part  404.  Subparts  G  and  J  are 
amended  as  follows: 

1.  The  authority  citation  for  Subpart 
G  continues  to  read  as  follows: 

Authority:  Sees.  202(i).  (j),  (o).  (p).  and  (r), 
205(a),  216(i)(2),  223(b).  228(a},  and  1102  of 
the  Social  Security  Act;  42  U.S.C  402(i),  (j) 
(o),  (p),  and  (r),  405(a),  416(i)(2),  423(b). 
428(a).  and  1302. 

2.  Section  404.612  is  amended  by 
redesignating  paragraph  (g)  as  paragraph 
(h)  and  by  adding  a  new  paragraph  (g) 
to  read  as  follows: 

§404.612    Wt>o  may  sign  an  appWcatton. 

•  »         •         •        • 

Ig)  If  a  person  who  could  receive 
benefits  on  the  basis  of  a  "deemed" 
filing  date  of  an  application  under 
§404.633(b)(l)(i)  or  (b)(2)(i)  dies  before 
an  applicaUon  for  the  benefits  Is  filed, 
the  applicaUon  may  be  signed  by  a 
person  who  would  be  qualified  to 
receive  any  benefits  due  the  deceased 
person  as  explained  in 
§  404.633{b)(l)(ii)  and  (bM2)(ii). 

*  •         •         •        • 

3.  Section  404.614  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  404.61 4    When  an  application  or  other 
form  is  considered  filed. 

(a)  General  rule.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this  section 
and  in  §§  404.630  through  404.633 
which  relate  to  the  filing  dale  of  an 
application,  an  application  for  benefits, 
or  a  written  statement,  request,  or  notice 
is  filed  on  the  day  it  is  received  by  an 
SSA  employee  at  one  of  our  offices  or 
by  an  SSA  employee  who  is  authorized 
to  receive  it  at  a  place  other  than  one  of 
our  offices. 


Administrative  Practice  and 
Procedure,  Aged,  Blind.  Disability 
benefits,  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 


4.  Section  404.615  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§404.615    Ctaimant  must  be  alhw  when  an 
application  is  fHed. 

(d)  If  a  person  who  could  receive 
benefits  on  the  basis  of  a  "deemed" 
filing  date  of  an  application  under 


JMI 
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§  404.633(b)(l)(i)  or  (b)(2)(i)  dies  before 
an  application  for  the  benefits  is  filed, 
the  application  may  be  signed  by  a 
person  who  would  be  qualified  to 
receive  any  benefits  due  the  deceased 
person  as  explained  in 
§404.633(b)(l)(ii)  and  (b)(2)(ii). 

5.  A  new  undesignated  heading  and  a 
new  §  404.633  are  added  to  read  as 
follows: 

Deemed  Filing  Date  Based  on 
Misinfonnation 

§  404.633    Deemed  filing  date  In  a  case  of 
misinformation. 

(a)  General.  You  may  have  considered 
applying  for  monthly  benefits  for 
yourself  or  for  another  person,  and  you 
may  have  contacted  us  in  writing,  by 
telephone  or  in  person  to  inquire  about 
filing  an  application  for  these  benefits. 
It  is  possible  that  in  responding  to  your 
inquiry,  we  may  have  given  you 
misinformation  about  your  eligibility  for 
such  benefits,  or  the  eligibility  of  the 
person  on  whose  behalf  you  were 
considering  applying  for  benefits,  which 
caused  you  not  to  file  an  application  at 
that  time.  If  this  happened,  and  later  an 
application  for  such  benefits  is  filed 
with  us,  we  may  establish  an  earlier 
filing  date  under  this  section. 

Example  1:  Mrs.  Smith,  a  widow  of  an 
insured  individual,  contacts  a  Social 
Security  office  when  she  reaches  age  60 
to  inquire  about  applying  for  widow's 
insurance  benefits.  She  is  told  by  an 
SSA  employee  that  she  must  be  age  62 
to  be  eligible  for  these  benefits.  This 
information,  which  was  incorrect, 
causes  Mrs.  Smith  not  to  file  an 
application  for  benefits.  When  Mrs. 
Smith  reaches  age  62.  she  again  contacts 
a  Social  Security  office  to  ask  about 
filing  for  widow's  insurance  benefits 
and  Teams  that  she  could  have  received 
the  benefits  at  age  60.  She  files  an 
application  for  these  benefits,  provides 
the  information  required  under 
paragraph  (fl  of  this  section  to  show  that 
an  SSA  employee  provided 
misinformation,  and  requests  a  deemed 
filing  date  based  on  the  m^information 
which  she  received  firom  an  SSA 
rmployee  when  she  was  age  60. 

Example  2:  Ms.  Hill,  a  22-year-old,  is 
forced  to  stop  work  because  of  illness. 
When  she  contacts  a  Social  Security 
office  to  inquire  about  applying  for 
disability  insurance  benefits,  she  is  told 
by  an  SSA  employee  that  she  must  have 
20  quarters  of  coverage  out  of  the  last  40 
calendar  quarters  to  be  insured  for 
disability  insurance  benefits.  The 
employee  fails  to  consider  the  special 
rules  for  insured  status  for  persons  who 
become  disabled  before  age  31  and, 
•ons€»quentty,  tells  Ms.  Hill  that  she  is 


not  insured  because  she  only  has  16 
quarters  of  coverage.  The 
misinformation  causes  Ms.  Hill  not  to 
file  an  application  for  disability 
insurance  benefits.  Because  of  her 
illness,  she  is  unable  to  return  to  work. 
A  year  later,  Ms.  Hill  reads  an  article 
that  indicates  that  there  are  special  rules 
for  insured  status  for  young  workers 
who  become  disabled.  She  again 
contacts  a  Social  Security  office  to 
inquire  about  benefits  based  on 
disability  and  learns  that  she  was 
misinformed  earlier  about  her  insured 
status.  She  files  an  application  for 
disability  insurance  benefits,  provides 
the  information  required  under 
paragraph  (f)  of  this  section  to  show  that 
an  SSA  employee  provided 
misinformation,  and  requests  a  deemed 
filing  date  based  on  the  misinformation 
provided  to  her  earlier. 

{^)  Deemed  filing  date  of  an 
application  based  on  misinformation. 
Subject  to  the  requirements  and 
conditions  in  paragraphs  (c)  through  (g) 
of  this  section,  we  may  establish  a 
deemed  filing  date  of  an  application  for 
monthly  benefits  under  the  following 
provisions. 

(l)(i)  If  we  determine  that  you  failed 
to  apply  for  monthly  benefits  for 
yourself  because  we  gave  you 
misinformation  about  your  eligibility  /or 
such  benefits,  we  will  deem  an 
application  for  such  benefits  to  have 
been  filed  with  us  on  the  later  of — 

(A)  The  date  on  which  the 
misinformation  was  provided  to  you;  or 

(B)  The  date  on  which  you  met  all  of 
the  requirements  for  entitlement  to  such 
benefits,  other  than  the  requirement  of 
filing  an  application. 

(ii)  Before  we  may  establish  a  deemed 
filing  date  of  an  application  for  benefits 
for  you  under  paragraph  {b)(l)(i)  of  this 
section,  you  or  a  person  described  in 
§  404.612  must  file  an  application  for 
such  benefits.  If  you  die  before  an 
application  for  the  benefits  is  filed  with 
us.  we  will  consider  establishing  a 
deemed  filing  date  of  an  application  for 
such  benefits  only  if  an  application  for 
the  benefits  is  filed  with  us  by  a  person 
who  would  be  qualified  to  receive  any 
benefits  due  you. 

(2)(i)  If  you  had  authority  under 
§  404.612  to  sign  an  application  for 
benefits  for  another  person,  and  we 
determine  that  you  failed  to  apply  for 
monthly  benefits  for  that  person  because 
we  gave  you  misinformation  about  that 
person's  eligibility  for  such  benefits,  we 
will  deem  an  application  for  such 
benefits  to  have  been  filed  with,  us  on 
die  later  of — 

(A)  The  date  on  which  the 
misinformation  was  provided  to  you;  or 


(B)  The  date  on  which  the  person  met 
all  of  the  requirements  for  entitlement  to 
such  benefits,  other  than  the 
requirement  of  filing  an  application. 

(ii)  Before  we  may  establish  a  deemed 
filing  date  of  an  application  for  benefits 
for  the  person  under  paragraph  (b)(2)(i) 
of  this  section,  you.  such  person,  or 
another  person  described  in  §  404.612 
must  file  an  application  for  such 
benefits.  If  the  person  referred  to  in 
paragraph  (b)(2)(i)  of  this  section  dies 
before  an  application  for  the  benefits  is 
filed  with  us,  we  will  consider 
establishing  a  deemed  filing  date  of  an 
application  for  such  benefits  only  if  an 
application  for  the  benefits  is  filed  with 
us  by  a  person  who  would  be  qualified 
to  receive  any  benefits  due  the  deceased 
person. 

(c)  Requirements  concerning  the 
misinformation.  We  apply  the  following 
requirements  for  purposes  of  paragraph 
(b)  of  this  section. 

(1)  The  misinformation  must  have 
been  provided  to  you  by  one  of  our 
employees  while  he  or  she  was  acting  in 
his  or  her  official  capacity  as  our 
employee.  For  purposes  of  this  section, 
an  employee  includes  an  officer  of  SSA. 

(2)  Misinformation  is  information 
which  we  consider  to  be  incorrect, 
misleading,  or  incomplete  in  view  of  the 
facts  which  you  gave  to  the  employee, 
or  of  which  the  employee  was  aware  or 
should  have  been  aware,  regarding  yoUr 
particular  circumstances,  or  the 
particular  circumstances  of  the  person 
referred  to  in  paragraph  (b)(2)(i)  of  this 
section.  In  addition,  for  us  to  find  th;it 
the  information  you  received  was 
incomplete,  the  employee  must  have 
failed  to  provide  you  with  the 
appropriate,  additional  information 
which  he  or  she  would  be  required  to 
provide  in  carr>ing  out  his  or  her 
official  duties. 

(3)  The  misinformation  may  have 
been  provided  to  you  orally  or  in 
\vriting. 

(4)  The  misinformation  must  have 
been  provided  to  you  in  response  to  a 
specific  request  by  you  to  us  for 
information  about  your  eligibility  for 
benefits  or  the  eligibility  for  benefits  of 
the  person  referred  to  in  paragraph 
(b)(2)(i)  of  this  section  for  which  you 
were  considering  filing  an  application. 

(d)  Evidence  that  misinformation  was 
provided.  We  will  consider  the 
following  evidence  in  making  a 
determination  under  paragraph  (b)  of 
this  section. 

(1)  Pre/erred  ev7dence.  Preferred 
evidence  is  written  evidence  which 
relates  directly  to  your  inquiry  about 
your  eligibility  for  benefits  or  the 
eligibility  of  another  person  and  which 
shows  that  we  gave  you  misinformation 


which  caused  you  not  to  file  an 
application.  Preferred  evidence 
includes,  but  is  not  limited  to.  the 
following — 

(i)  A  notice,  letter  or  other  document 
which  was  issued  by  us  and  addressed 
to  you;  or 

(ii)  Our  record  of  your  telephone  call, 
letter  or  in-person  contact. 

(2)  Other  evidence.  In  the  absence  of 
preferred  evidence,  we  will  consider 
other  evidence,  including  your 
statements  about  the  alleged 
misinformation,  to  determine  whether 
we  gave  you  misinformation  which 
caused  you  not  to  file  an  application. 
We  will  not  find  that  we  gave  you 
misinformation,  however,  based  solely 
on  your  statements.  Other  evidence 
which  you  provide  or  which  we  obtain 
must  support  your  statements.  Evidence 
which  we  will  consider  includes,  but  is 
not  limited  to,  the  following — 

(i)  Your  statements  about  the  alleged 
misinformation,  including  statements 
about — 

(A)  The  date  and  time  of  the  alleged 
contact(s); 

(B)  How  the  contact  was  made,  e.g..  - 
by  telephone  or  in  person; 

(C)  The  reason(s)  the  contact  was 
made; 

(D)  Who  gave  the  misinformation;  and 

(E)  The  questions  you  asked  and  the 
facts  you  gave  us,  and  the  questions  we 
asked  and  the  information  we  gave  you, 
at  the  time  of  the  contact; 

(ii)  Statements  from  others  who  were 
present  when  you  were  given  the 
alleged  misinfonnation,  e.g.,  a  neighbor 
who  accompanied  you  to  our  office; 

(iii)  If  you  can  identify  the  employee 
or  the  employee  can  recall  your  inquiry 
about  benefits — 

(A)  Statements  from  the  employee 
concerning  the  alleged  contact, 
including  statements  about  the 
questions  you  asked,  the  facts  you  gave, 
the  questions  the  employee  asked,  and 
the  information  provided  to  you  at  the 
time  of  the  alleged  contact;  and 

(B)  Our  assessment  of  the  likelihood 
'  that  the  employee  provided  the  alleged 

misinformation; 

(iv)  An  evaluation  of  the  credibility 
and  the  validity  of  your  allegations  in 
conjunction  with  other  relevant 
information;  and 

(v)  Any  other  information  regarding 
your  alleged  contact. 

(e)  Information  which  does  not 
constitute  satisfactory  proof  that 
misinformation  was  given.  Certain  kinds 
of  information  will  not  be  considered 
satisfactory  proof  that  we  gave  you 
misinformation  which  caused  you  not  <o 
file  an  application.  Examples  of  such 
information  include — 


(1)  General  informational  pamphlets 
that  we  issue  to  provide  basic  program 
information; 

(2)  The  Personal  Earnings  and  Benefit 
Estimate  Statement  that  is  based  on  an 
individual's  reported  and  projected 
earnings  and  is  an  estimate  which  can 
be  requested  at  any  time; 

(3)  General  information  which  we 
review  or  prepare  but  which  is 
disseminated  by  the  media,  e.g.,  radio, 
television,  magazines,  and  newspapers; 
and 

(4)  Information  provided  by  other 
governmental  agencies,  e.g.,  the 
Department  of  Veterans  Affairs,  the 
Department  of  Defense,  State 
unemployment  agencies,  and  State  and 
local  governments. 

(f)  Claim  for  benefits  based  on 
misinformation.  You  may  make  a  claim 
for  benefits  based  on  misinformation  at 
any  time.  Your  claim  must  contain 
information  that  will  enable  us  to 
determine  if  we  did  provide 
misinformation  to  you  about  your 
eligibility  for  benefits,  or  the  eligibility 
of  a  person  on  whose  behalf  you  were 
considering  applying  for  benefits,  which 
caused  you  not  to  file  an  application  for 
the  benefits.  Specifically,  your  claim 
must  be  in  writing  and  it  must  explain 
what  information  was  provided;  how, 
when  and  where  it  was  provided  and  by 
whom;  and  why  the  information  caused 
you  not  to  file  an  application.  If  you 
give  us  this  information,  we  will  make 
a  determination  on  such  a  claim  for 
benefits  if  all  of  the  following 
conditions  are  also  met. 

(1)  An  application  for  the  benefits 
described  in  paragraph  (b)(l)(i)  or 
(b){2)(i)  of  this  section  is  filed  with  us 
by  someone  described  in  paragraph 
(b)(l)(ii)  or  (b)(2)(ii)  of  this  section,  as 
appropriate.  The  application  must  be 
filed  after  the  alleged  misinformation 
was  provided.  This  application  may 
be — 

(i)  An  application  on  which  we  have 
made  a  previous  final  determination  or 
decision  awarding  the  benefits,  but  only 
if  the  claimant  continues  to  be  entitled 
to  benefits  based  on  that  application; 

(ii)  An  apphcation  on  which  we  have 
made  a  previous  final  determination  or 
decision  denying  the  benefits,  but  only 
if  such  determination  or  decision  is 
reopened  under  §  404.988;  or 

(iii)  A  new  application  on  which  we 
have  not  made  a  final  determination  or 
decision. 

(2)  The  establishment  of  a  deemed 
filing  date  of  an  application  for  benefits 
based  on  misinformation  could  result  in 
the  claimant  becoming  entitled  to 
benefits  or  to  additional  benefits, 

(3)  We  have  not  made  a  previous  final 
determination  or  decision  to  which  you 


were  a  party  on  a  claim  for  benefits 
based  on  alleged  misinformation 
involving  the  same  facts  and  issues. 
This  provision  does  not  apply,  however, 
if  the  final  determination  or  decision 
may  be  reopened  imder  §  404.988. 

(g)  Effective  date.  This  section  applies 
only  to  misinformation  which  we 
provided  after  December  1982.  In 
addition,  this  section  is  effective  only 
for  benefits  payable  for  months  after' 
December  1982. 

6.  The  authority  citation  for  Subpart 
J  is  revised  to  read  as  follows: 

Authority:  Sees.  201  (j).  205  (a),  fb).  (d)-{h). 
and  (j),  221(d),  and  1102  of  the  Social 
Security  Act;  31  U.S.C.  3720A:  42  U.S.C 
401{j).  405  (a),  fb).  (dHh).  and  (j),  421(d).  and 
1302. 

7.  Section  404.902  is  amended  by 
removing  "and"  following  the 
semicolon  at  the  end  of  paragraph  (t),  by 
inserting  a  semicolon  in  place  of  the 
period  at  the  end  of  paragraph  (u)  and 
adding  "and"  following  such  semicolon, 
and  by  adding  a  new  paragraph  (v)  to 
read  as  follows: 

§  404.902    Administrative  actions  that  are 
Initial  determinations. 

***** 

(v)  A  claim  for  benefits  under 
§  404.633  based  on  alleged 
misinformation. 

8.  Section  404.903  is  amended  by 
removing  "and"  following  the 
semicolon  at  the  end  of  paragraph  (1),  by 
inserting  semicolons  in  place  of  the 
periods  at  the  end  of  paragraphs  (m). 
(n),  (o),  (p)  and  (q),  by  adding  "and" 
following  such  semicolon  at  the  end  of 
paragraph  (q),  by  inserting  "procedure 
(see"  in  place  of  "procedure.  (See  '  in 
paragraph  (p),  by  inserting  "payee  (see" 
in  place  of  "payee.  (See"  in  paragraph 
(q).  and  by  adding  a  new  paragraph  (r) 
to  read  as  follows: 

§  404.903    Administrative  actions  that  are 
not  initial  determinations. 

•         *         *         •         * 

(r)  Declining  under  §404.633(0  to 
make  a  determination  on  a  claim  for 
benefits  based  on  alleged 
misinformation  because  one  or  more  of 
the  conditions  specified  in  §  404.633(f) 
are  not  met. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

20  CFR  Part  416,  Subparts  C  and  N  are 
amended  as  follows: 

1.  The  authority  citation  for  Subpart 
C  of  Part  416  continues  to  read  as 
follows: 
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Authority:  Sees.  1102. 1611.  and  1631  (a), 
(d).  and  (e)  of  the  Social  Security  Act;  42 
U.S.C.  1302. 1382.  and  1383  (a),  (d).  and(e). 

2.  Section  416.310  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§4ie.3l0    What  makes  an  application  a 

claim  for  benefits. 

•         •         •         •         • 

(d)  The  claimant  must  be  alive  at  the 
time  the  application  is  filed.  See 
§§416.340.  416.345.  and  416.351  for 
exceptions. 

3.  Section  416.325  is  amended  by 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

§  41 6.325    Wtien  an  application  is 
considered  filed. 

***** 

(b)*  •  • 

(3)  We  will  establish  a  "deemed" 
fihng  date  of  an  application  in  a  case  of 
misinformation  under  the  conditions 
described  in  §  416.351.  The  fiUng  date 
of  the  apphcation  will  be  a  date 
determined  under  §  416.351(b). 

4.  A  new  undesignated  heading  and  a 
new  §  416.351  are  added  to  read  as 
follows: 

Deemed  Filing  Date  Based  on 
Misinformation 

§416.351    Deemed  flHng  date  In  a  case  of 
misinformation. 

(a)  General.  You  may  have  considered 
applying  for  SSI  benefits  for  yourself  or 
for  another  person,  and  you  may  have 
contacted  us  in  writing,  by  telephone  or 
in  person  to  inquire  about  filing  an 
application  for  these  benents.  It  is 
possible  that  in  responding  to  your 
inquiry,  we  may  have  given  you 
misinformation  about  your  eligibility  for 
such  benents.  or  the  eligibility  of  the 
person  on  whose  behalf  you  were 
considering  applying  for  benefits,  which 
caused  you  not  to  file  an  application  at 
that  time.  If  this  happened,  and  later  an 
application  for  such  benefits  is  filed 
with  us.  we  may  establish  an  earlier 
filing  date  under  this  section. 

Example  1 :  Ms.  Jones  calls  a  Social 
Security  office  to  inquire  about  filing  an 
application  for  SSI  benefits.  During  her 
conversation  with  an  SSA  employee, 
she  tells  the  employee  about  her 
resources.  The  SSA  employee  tells  Ms. 
lones  that  because  her  countable 
resources  are  above  the  allowable  limit, 
she  would  be  inehgible  for  SSI  benefits. 
The  employee  fails  to  consider  certain 
resource  exclusions  under  the  SSI 
program  which  would  have  reduced  Ms. 
Jones"  countable  resources  below  the 
allowable  limit,  making  her  eligible  for 
benefits.  Because  Ms.  {ones  thought  that 
she  would  be  ineligible,  she  decides  not 


to  file  an  application  for  SSI  benefits. 
Ms.  Jones  later  reads  about  resource 
exclusions  under  the  SSI  program.  She 
recontacts  the  Social  Security  office  to 
file  an  SSI  application,  and  alleges  that 
she  had  been  previously  misinformed 
about  her  eligibility  for  SSI  benefits.  She 
files  an  application  for  SSI  benefits^ 
provides  the  information  required  under 
paragraph  (f)  of  this  section  to  show  that 
an  SSA  employee  provided 
misinformation,  and  requests  a  deemed 
filing  date  based  upon  her  receipt  of 
misinformation. 

Example  2:  Mr.  Adams  resides  in  a 
State  which  provides  State 
supplementary  payments  that  are 
administered  by  SSA  under  the  SSI 
program.  He  telephones  a  Social 
Security  office  and  tells  an  SSA 
employee  that  he  does  not  have  enough 
income  to  live  on  and  wants  to  file  for 
SSI  benefits.  Mr.  Adams  states  that  his 
only  income  is  his  monthly  Social 
Security  benefit  check.  The  SSA 
employee  checks  Mr.  Adams'  Social 
Security  record  and  advises  him  that  he 
is  ineligible  for  SSI  benefits  based  on 
the  amount  of  his  monthly  Social 
Security  benefit.  The  employee  does  not 
consider  whether  Mr.  Adams  would  be 
eligible  for  State  supplementary 
payments.  Because  Mr.  Adams  was  told 
that  he  would  not  be  eligible  for  benefits 
under  the  SSI  program,  he  does  not  file 
an  application.  The  employee  does  not 
make  a  record  of  Mr.  Adams'  oral 
inquiry  or  take  any  other  action.  A  year 
later,  Mr.  Adams  speaks  to  a  neighbor 
who  receives  the  same  Social  Security 
benefit  amoimt  that  Mr.  Adams  doe^. 
but  also  receives  payments  under  the 
SSI  program.  Thinking  the  law  may 
have  changed.  Mr.  Adams  recontacts  a 
Social  Security  office  and  learns  from  an 
SSA  employee  that  he  would  be  eligible 
for  State  supplementary  payments 
under  the  SSI  program  and  that  he 
could  have  received  these  pajTnents 
earlier  had  he  filed  an  application.  Mr. 
Adams  explains  that  he  did  not  file  an 
application  earlier  because  he  was  told 
by  an  SSA  employee  that  he  was  not 
eligible  for  SSI  benefits.  Mr.  Adams  files 
an  apphcation  for  the  benefits,  provides 
the  information  required  under 
paragraph  (fl  of  this  section  to  show  that 
an  SSA  employee  provided 
misinformation,  and  requests  a  deemed 
filing  date  based  on  the  misinformation 
provided  to  him  earlier. 

(b)  Deemed  filing  date  of  an 
application  based  on  misinformation. 
Subject  to  the  requirements  and 
conditions  in  paragraphs  (c)  through  (g) 
of  this  section,  we  may  estabfish  a 
deemed  fiUng  date  of  an  application  for 
SSI  benefits  under  the  following 
provisions. 


(l)(i)  If  we  determine  that  you  failed 
to  apply  for  SSI  benefits  for  yourself 
because  we  gave  you  misinformation 
about  your  eligibility  for  such  benefits, 
we  will  deem  an  application  for  such 
benefits  to  have  been  filed  with  us  on 
the  later  of — 

(A)  The  date  on  which  the 
misinformation  was  provided  to  you;  or 

(B)  The  date  on  which  you  met  all  of 
the  requirements  for  eligibility  for  such 
benefits,  other  than  the  requirement  of 
filing  an  application. 

(ii)  Before  we  may  establish  a  deemed 
filing  date  of  an  application  for  benefits 
for  you  under  paragraph  (b)(l)(i)  of  this 
section,  you  or  a  person  described  in 
§^416.315  must  file  an  application  for 
such  benefits.  If  you  die  before  an 
apphcation  for  the  benefits  is  filed  with 
us,  we  will  consider  establishing  a 
deemed  filing  date  of  an  application  for 
such  benefits  only  if  a  person  who 
would  be  qualified  under  §  416.542(b)  to 
receive  any  benefits  due  you,  or 
someone  on  his  or  her  behalf,  files  an 
application  for  the  benefits. 

(2)(i)  If  you  had  authority  under 
§  416.315  to  sign  an  application  for 
benefits  for  another  person,  and  we 
determine  that  you  failed  to  apply  for 
SSI  benefits  for  that  p)erson  because  we 
gave  you  misinformation  about  that 
person's  eUgibiUty  for  such  benefits,  we 
will  deem  an  apphcation  for  such 
benefits  to  have  been  filed  with  us  on 
the  later  of — 

(A)  The  date  on  which  the 
misinformation  was  provided  to  you;  or 

(B)  The  date  on  which  the  person  met 
all  of  the  requirements  for  eligibility  for 
such  benefits,  other  than  the 
requirement  of  filing  an  apphcation. 

(ii)  Before  we  may  establish  a  deemed 
filing  date  of  an  application  for  benefits 
for  the  person  under  paragraph  (b)(2)(i) 
of  this  section,  you,  such  person,  or 
another  person  descrit)ed  in  §  416.315 
must  file  an  application  for  such 
benefits.  If  the  person  referred  to  in 
paragraph  (b)(2)(i)  of  this  section  dies 
before  an  application  for  the  benefits  is 
filed  with  us,  we  will  consider 
establishing  a  deemed  filing  date  of  an 
application  for  such  benefits  only  if  a 
person  who  would  be  qualified  under     - 
§  416.542(b)  to  receive  any  benefits  due 
the  deceased  person,  or  someone  on  his 
behalf,  files  an  application  for  the 
benefits. 

(c)  Requirements  concerning  the 
misinformation.  We  apply  the  following 
requirements  for  purposes  of  paragraph 
(b)  of  this  section. 

(1)  The  misinformation  must  have 
been  provided  to  you  by  one  of  our 
employees  while  he  or  she  was  acting  in 
his  or  her  official  capacity  as  our 
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employee.  For  purposes  of  this  section, 
an  employee  includes  an  officer  of  SSA. 

(2)  Mismformation  is  information 
which  we  consider  to  be  incorrect, 
misleading,  or  incomplete  in  view  of  the 
facts  which  you  gave  to  the  employee, 
or  of  which  the  employee  was  aware  or 
should  have  been  aware,  regarding  your 
particular  circumstances,  orthe 
particular  circumstances  of  the  person 
referred  to  in  paragraph  (b)(2)(i)  of  this 
section.  In  addition,  for  us  to  find  that 
the  information  you  received  was 
incomplete,  the  employee  must  have, 
failed  to  provide  you  with  the 
appropriate,  additional  information 
which  he  or  she  would  be  required  to 
provide  in  carrying  out  his  or  her 
official  duties. - 

(3)  The  misinformation  may  have 
been  provided  to  you  orally  or  in 
writing. 

(4)  The  misinformation  must  have 
been  provided  to  you  in  response  to  a 
specific  request  by  you  to  us  for 
information  about  your  eligibility  for 
benefits  or  the  eligibility  for  benefits  of 
the  person  referred  to  in  paragraph 
(b)(2)(i)  of  this  section  for  which  you 
were  considerine  fifing  an  apphcation. 

(d)  Evidence  that  misinformation  was 
provided.  We  will  consider  the 
following  evidence  in  making  a 
determination  under  paragraph  (b)  of 
this  section. 

(1 J  Preferred  evidence.  Preferred 
evidence  is  written  evidence  which 
relates  directly  to  your  inquiry  about 
your  eligibihty  for  benefits  or  the 
eligibihty  of  another  person  and  which 
shows  that  we  gave  you  misinformation 
which  caused  you  not  to  file  an 
application.  Preferred  evidence 
includes,  but  is  not  hmited  to.  the 
following — 

(i)  A  notice,  letter,  or  other  document 
which  was  issued  by  us  and  addressed 
to  you;  or 

(ii)  Our  record  of  your  telephone  call, 
letter,  or  in-person  contact. 

(2)  Other  exidence.  In  the  absence  of 
preferred  evidence,  we  will  consider 
other  evidence,  including  your 
statements  about  the  alleged 
misinformation,  to  determine  whether 
we  gave  you  misinformation  which 
caused  you  not  to  file  an  application. 
We  will  not  find  that  we  gave  you 
misinformation,  however,  based  solely 
on  your  statements.  Other  evidence 
which  you  provide  or  which  we  obtain 
must  support  your  statements.  Evidence 
which  we  will  consider  includes,  but  is 
not  limited  to,  the  following — 

(i)  Your  statements  about  the  alleged 
misinformation,  including  statements 
about — 

(A)  The  date  and  time  of  the  alleged 
contact(s); 


(B)  How  the  contact  was  made,  e.g., 
by  telephone  or  in  person; 

(C)  Tne  reason(s)  the  contact  was 
made; 

(D)  Who  gave  the  misinformation;  and 

(E)  The  questions  you  asked  and  the 
facts  you  gave  us,  and  the  questions  we 
asked  and  the  information  we  gave  you 
at  the  time  of  the  contact; 

(ii)  Statements  fi-om  others  who  were 
present  when  you  were  given  the 
alleged  misinformation,  e.g.,  a  neighbor 
who  accompanied  you  to  oiu-  office; 

(iii)  If  you  can  identify  the  employee 
or  the  employee  can  recall  your  inquiry 
about  benefits — 

(A)  Statements  from  the  employee 
concerning  the  alleged  contact, 
including  statements  about  the 
questions  you  asked,  the  facts  you  gave, 
the  questions  the  employee  asked,  and 
the  information  provided  to  you  at  the 
time  of  the  alleged  contact;  and 

(B)  Our  assessment  of  the  hkelihood 
that  the  employee  provided  the  alleged 
misinformation; 

(iv)  An  evaluation  of  the  credibifity 
and  the  vafidity  of  your  allegations  in 
conjunction  with  other  relevant 
information;  and 

(v)  Any  other  information  regarding 
your  alleged  contact. 

(e)  Information  which  does  not 
constitute  satisfactory  proof  that 
misinformation  was  given.  Certain  kinds 
of  infon»ation  will  not  be  considered 
satisfactory  proof  that  we  gave  you 
misinformation  which  caused  you  not  to 
file  an  application.  Examples  of  such 
information  include — 

(1)  General  informational  pamphlets 
that  we  issue  to  provide  basic  program 
information; 

(2)  The  SSI  Benefit  Estimate  Letter 
that  is  based  on  an  individual's  reported 
and  projected  income  and  is  an  estimate 
which  can  be  requested  at  any  time; 

(3)  General  information  which  we 
review  or  prepare  but  which  is 
disseminated  by  the  media,  e.g..  radio, 
television,  magazines,  and  newspapers; 
and 

(4)  Information  provided  by  other 
governmental  agencies,  e.g.,  the 
Department  of  Veterans  Affairs,  the 
Department  of  Defense,  State 
unemployment  agencies,  and  State  and 
local  governments. 

(f)  Claim  for  benefits  based  on 
misinformation.  You  may  make  a  claim 
for  benefits  based  on  misinformation  at 
any  time.  Your  claim  must  contain 
Information  that  will  enable  us  to 
determine  if  we  did  provide 
misinformation  to  you  about  vour 
eligibility  for  SSI  benefits,  or  the 
eligibihty  of  a  person  on  whose  behalf 
you  were  considering  applying  for 
benefits,  which  caused  you  not  to  file  an 


application  for  the  benefits.  Specifically, 
your  claim  must  be  in  writing  and  it 
must  explain  what  information  was 
provided;  how,  when,  and  where  it  was 
provided  and  by  whom;  and  why  the 
information  caused  you  not  to  file  an 
apphcation.  If  you  give  us  this 
information,  we  will  make  a 
determination  on  such  a  claim  for 
benefits  if  all  of  the  following 
conditions  are  also  met. 

(1)  An  application  for  the  benefits 
described  in  paragraph  (b)(l)(i)  or 
(b)(2)(i)  of  this  section  is  filed  with  us 
by  someone  described  in  paragraph 
(b)(l)(ii)  or  (b)(2)(ii)  of  this  secUon.  as 
appropriate.  The  apphcation  must  be 
filed  after  the  alleged  misinformation 
was  provided.  This  application  may 
be — 

(i)  An  apphcation  on  which  we  have 
made  a  previous  final  determination  or 
decision  awarding  the  benefits,  but  only 
if  the  claimant  continues  to  be  eligible 
for  benefits  (or  again  could  be  eligible 
for  benefits)  based  on  that  application; 

(ii)  An  application  on  which  we  have 
made  a  previous  final  determination  or 
decision  denying  the  benefits,  but  only 
if  such  determination  or  decision  is 
reopened  under  §  416.1488;  or 

(iii)  A  new  application  on  which  we 
have  not  made  a  final  determination  or 
decision. 

(2)  The  establishment  of  a  deemed 
filing  date  of  an  application  for  benefits 
based  on  misinformation  could  result  in 
the  claimant  becoming  eligible  for 
benefits  or  for  additional  benefits. 

(3)  We  have  not  made  a  previous  final 
determination  or  decision  to  which  vou 
were  a  party  on  a  claim  for  benefits 
based  on  alleged  misinformation 
involving  the  same  facts  and  issues. 
This  provision  does  not  apply,  however, 
if  the  final  determination  or  decision 
may  be  reopened  under  §416.1488. 

(g)  Effective  date.  This  section  applies 
only  to  misinformation  which  we 
provided  on  or  after  December  19,  1989. 
In  addition,  this  section  is  effective  only 
for  benefits  payable  for  months  after 
December  1989. 

5.  The  authority  citation  for  Subpart 
N  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1631.  and  1633  of 
the  Social  Security  Act;  42  U.S.C.  1302.  1383. 
and  1383b. 

6.  Section  416.1402  is  amended  by 
removing  "and"  following  the 
semicolon  at  the  end  of  paragraph  (k), 
by  inserting  a  semicolon  in  place  of  the 
period  at  the  end  of  paragraph  (1)  and 
adding  "and"  following  such  semicolon, 
and  by  adding  a  new  paragraph  (m)  to 
read  as  follows: 
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§416.1402    Administrative  actions  that  are 
initial  detern>inatlons. 

•         •         •         *         * 

(m)  A  claim  for  benefits  under 
§  416.351  based  on  alleged 
misinformation. 

7.  Section  416.1403  is  amended  by 
removing  "and"  following  the 
semicolon  at  the  end  of  paragraph  (a)(7). 
by  inserting  semicolons  in  place  of  the 
periods  at  the  end  of  paragraphs  (a)(2), 
(a)(8).  (a)(9).  (a)(10)  and  (a)(ll).  by 
adding  "and"  following  such  semicolon 
at  the  end  of  paragraph  (a)(l  1),  by 
inserting  "payee  (see"  in  place  of 
"payee.  (See"  in  paragraph  (a)(ll).  and 
by  adding  a  new  paragraph  (a)(12)  to 
read  as  follows: 

§416.1403    Administrative  actions  ttut  are 
not  initial  determinations. 

(a)*   '   • 

(12)  Declining  under  §416.351(0  to 
maie  a  determination  on  a  claim  for 
benefits  based  on  alleged 
misinformation  because  one  or  more  of 
the  conditions  specified  in  §  416.351(f) 
are  not  met; 
•         *        •        •         * 

[FR  Doc.  94-20519  Filed  8-30-94:  8:45  ami 

BILLING  COOe  41M>-2»-P 


EQUAL  EMfM-OYMENT  OPPORTUNfTY 
COMMISSION 

29  CFR  Part  1601 

706  Agencies;  Louisiana  (LA) 
Commission  on  Human  Rights 

AGENCY:  Emplo>Tnent  Opportunity 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Employment 
Opportunity  Commission  amends  its 
regulations  designating  certain  State  and 
local  fair  employment  practices  agencies 
(706  Agencies)  so  that  they  may  handle 
employment  discrimination  charges 
within  their  jurisdictions.  Publication  of 
this  amendment  effectuates  the 
designation  of  the  Louisiana  (LA) 
Commission  on  Human  Rights. 
EFFECTIVE  DATE:  August  31. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Boyce  Nolan.  Employment  Opportunity 
Commission.  Office  of  Program 
Operations,  Charge  Resolution  Review 
Program,  1801  L  Street,  N.W., 
Washington,  D.C.  20507.  Telephone 
(202)  663-^856. 

SUPPtEMENTARY  information: 

List  of  Subjects  in  29  CFR  Part  1601 

Administrative  practice  and 
procedure.  Equal  employment 


opportunity.  Intergovernmental 
relations. 

Accordingly,  title  29._chapter  XIV. 
part  1601  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1601— PROCEDURAL 
REGULATIONS 

1.  The  authority  citation  for  part  1601 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2000e  to  2000e-17;  42 
U.S.C.  12111  to  12117. 

2.  Section  1601.74(a)  is  amended  by 
adding  in  alphabetical  order  the 
following  agency: 

Section  1601.74    Designated  and  notice 
agencies. 

(a)*   *   * 
•  Louisiana  (LA)  Commission  on  Human 
Rights" 

•        *        *        •        • 

Signed  at  Washington,  D.C.  this  25th  day 
of  August,  1994. 

For  the  Commission. 
James  H.Troy, 

Director.  Office  of  Program  Operations. 
(FR  Doc.  94-21398  Filed  8-30-94;  8:45  am] 

BILUNQ  CODE  67SO-01-M 


PANAMA  CANAL  COMMISSION 

35  CFR  Part  103 
RIN  3207-AA36 

General  Provisions  Governing  Vessels 

AGENCY:  Panama  Canal  Commission.  ' 
ACTION:  Final  rule. 

summary:  On  October  1, 1994,  the 
existing  rules  for  measurement  of 
vessels  using  the  Panama  Canal  will  be 
replaced  with  the  Panama  Canal 
Universal  Measurement  System  (PC/ 
UMS).  Currently,  fees  for  booking 
transits  at  the  Panama  Canal  are 
assessed  at  a  fixed  rate  per  Panama 
Canal  Gross  Ton.  Inasmuch  as  the  PC/ 
UMS  will  no  longer  utilize  a  Panama 
Canal  Gross  Tonnage  value,  fees  for  the 
use  of  the  transit  booking  system  should 
be  assessed  on  some  other  basis.  This 
final  rule  authorizes  retention  of  the 
existing  method  of  calculating  booking 
fees  for  vessels  subject  to  PC/UMS 
transitional  relief  measures  and  the 
fixing  of  fees  for  all  other  vessels  in 
reference  to  the  PC/UMS  Net  Ton. 
EFFECTIVE  DATE:  October  1,  1994. 
FOR  FURTHER  iNFORMATION  CONTACT: 
Michael  Rhode.  Jr.,  Secretary,  Panama 
Canal  Commission,  1825  I  Street  NW. 
Suite  1050,  Washington.  DC  20006- 
5402,  (Telephone:  (202)  634-6441). 
(Facsimile:  (202)  634-6439). 


SUPPLEMENTARY  INFORMATION:  On  August 
17, 1994,  the  President  approved  a  final 
rule  with  respect  to  a  related  matter — 
the  complete  revision  of  the  Rules  for 
Measurement  of  Vessels  for  the  Panama 
Canal  as  set  forth  in  35  CFR  part  135. 
That  final  rule  was  published  in  the 
Federal  Register  (59  FR  43254)  on 
August  22,  1994.  The  new  measurement 
rules  become  effective  October  1, 1994.  - 

Corresponding  changes  in  the  transit 
booking  system  regulations  are 
necessary  to  reconcile  35  CFR  §  103.8(e) 
with  the  aforementioned  revisions  to  the 
rules  for  measurement  of  vessels  using 
the  Panama  Canal.  On  August  16, 1994 
a  proposed  rule  with  a  request  for 
comments  was  published  in  the  Federal 
Register  (59  FR  41997).  In  addition,  the 
Commission  provided  individual  notice 
to  N'arious  shipping  associations  and 
agents.  No  substantive  comments  were 
received  which  necessitate  change  in 
the  final  rule. 

Under  existing  §  103.8(e),  fees  for 
booking  transits  at  Panama  Canal  are 
assessed  at  $0.23  per  Panama  Canal 
Gross  Ton.  With  the  replacement  of  the 
existing  measurement  system  on 
October  ly  1994,  a  Panama  Canal  Gross 
Ton  value  will  no  longer  exist.  Instead, 
the  new  PC/UMS  will  utilize  a  PC/UMS 
Net  Ton  value.  Accordingly,  in  order  to 
continue  using  tonnage  as  the  basis  for 
rate  assessment  for  the  transit  booking 
system,  fees  must  be  assessed  on  the 
tonnage  value  used  in  the  PC/UMS. 
Therefore,  transit  booking  fees  will  be 
fixed  in  relation  to  the  POUMS  Net  Ton 
for  vessels  transiting  the  Canal  for  the 
first  time  after  September  30. 1994.  The 
final  rule  also  provides  special  relief 
measures  for  vessels  which  have 
previously  transited  the  Canal.  These 
measures  serve  to  minimize  the 
financial  impact  of  the  change  on  the 
individual  customer. 

In  the  first  category — vessels  which 
have  not  transited  the  Canal  before 
October  1, 1994.  the  final  rule 
establishes  a  new  rate  of  $0.26  per  PC/ 
UMS  Net  Ton.  This  rate  of  $0.26  per  PC/ 
UMS  Net  Ton  is  expected  to  result  in  a 
booking  fee  near  the  rate  assessed  under 
the  existing  system.  In  other  words,  the 
amount  paid  by  an  individual  vessel  at 
S0.26  per  PC/UMS  Net  Ton  will  closely 
approximate  the  amount  it  would  have 
paid  at  $0.23  per  Panama  Canal  Gross 
Ton.  The  new  booking  fee  rate  will  be 
appUed  to  a  limited  number  of  vessels 
inasmuch  as  the  number  of  first-time 
transits  involves  a  relatively  small 
number  of  vessels  each  year. 

As  noted  above,  the  Commission's 
intention  is  to  revise  the  rate  in  a 
manner  which  maintains  fees  at 
approximately  the  same  level  as 
currently  paid  by  individual  vessels. 


Inasmuch  as  the  revision  is  designed  to 
reconcile  paragraph  103.8(e)  with  the 
new  standard  tonnage  measurement  and 
not  to  otherwise  alter  the  booking  fees, 
the  establishment  of  the  $0.26  rate  will 
approximate  present  booking  fees 
without  increasing  customer  costs. 

For  the  other  and  larger  category — 
vessels  which  have  previously  transited 
the  Canal,  the  final  rule  retains  the 
existing  booking  fee  computation 
method.  This  provision  has  its  genesis 
in  the  revisions  to  the  Rules  for 
.Measurement  of  Vessels  using  the 
Panama  Canal.  The  PC/UMS  contains 
transitional  relief  measures  which 
preserve  existing  toimage  for  ships 
transiting  the  Canal  between  March  23. 
1976  (the  dat6  of  the  last  significant 
rules  change)  and  September  30, 1994. 
inclusive.  The  final  booking  fee  rule 
provides  that  the  existing  method  for 
assessing  booking  fe^  for  these  vessels 
be  similarly  retained.  Vessels  meeting 
the  aforementioned  PC/UMS 
requirements  for  transitional  relief 
which  use  the  booking  system  after 
September  30. 1994  will  not  be  affected 
inasmuch  as  they  will  continue  to  pay 
the  same  fee — $0.23  per  Panama  Canal 
Gross  Ton.  For  these  previously- 
transiting  vessels,  the  booking  fee  would 
change  only  in  the  event  the  vessel 
undergoes  a  significant  structural 
change,  defined  in  the  PC/UMS  as  a 
change  in  the  volume  of  the  vessel  of 
10%  or  more.  Under  the  PC/UMS.  a 
vessel  undergoing  a  significant 
structiual  change  loses  its  entitlement  to 
the  relief  measures  and  becomes  subject 
to  application  of  the  PC/UMS 
measurement  formulas.  In  such  an 
instance,  the  new  rate  of  $0.26  i>er  PC/ 
UMS  Net  Ton  will  be  applied  to  the 
vessel. 

The  Commission  has  been  exempted 
from  Executive  Order  12866  and.    . 
accordingly,  the  provisions  of  that 
directive  do  not  apply  to  this  final  rule. 
Even  if  the  order  were  apphcable,  the 
final  rule,  which  concerns  "rates"  and 
"practices  relating"  thereto,  would  not 
constitute  a  "rule"  as  that  term  is 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601(2)1  and  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  that  Act. 
A  review  of  the  environmental  eff€x:t 
of  the  final  rule  concludes  that  it  will 
not  have  a  significant  effect  on  the 
quahty  of  the  human  enviroiunent.  An 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969. 
Finally,  the  Administrator  of  the 
Panama  Canal  Commission  certifies  that 
these  regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  No.  12778. 


List  of  Subjects  in  35  Part  103 

Advance  reservations,  Booking 
system.  Order  of  transit,  Panama  Canal. 
Vessels. 

Accordingly,  for  the  reasons  set  forth 
above,  35  CFR  part  103  is  amended  as 
follows: 

PART  103— GENERAL  PROVISIONS 
GOVERNING  VESSELS 

1.  The  authority  citation  for  part  103 
is  revised  to  read  as  follows: 

Authority:  22  U  S.C.  3791.X.O.  12215,  45 
FR  36043,  3  CFR,  1981  Comp..  p.  257. 

2.  Paragraph  (e)  of  §  103.8  is  revised 
to  read  as  follows: 

§  1 03.8    Preference  in  tt»e  transit  schedule; 
order  of  transiting  vessets. 

•        •        •        »        » 

(e)  Booking  fees.  (1)  For  vessels 
measured  in  accordance  with 
§  135.13(a)  of  thischapter.  the  fee  for 
booking  shall  be  $0.26  per  PC/UMS  Net 
Ton. 

(2)  For  vessels  subject  to  the 
transitional  relief  measures  of  §  135.31 
of  this  chapter  and  measured  in 
accordance  with  §  135.13(b)  of  this 
chapter,  the  fee  for  booking  shall  be 
$0.23  per  Panama  Canal  Gross  Ton  as 
specified  on  the  last  certificate  issued  by 
the  Panama  Canal  Commission  between 
March  23, 1976  and  September  30. 
1994,  inclusive. 
.  (3)  The  minimum  booking  fee  for  any 
vessel  is  $1,500. 
**•»»■ 

(Existing  collections  of  information  are 
approved  under  Office  of  Management  and 
Budget  (OMB)  control  number  3207-0001 
Modifications  are  being  submined  to  OMB 
for  approval.) 

Dated:  August  26. 1994.  ^ 

Gilberto  Guardia  F., 

Administrator.  Panama  Canal  Commission. 
jFR  Doc.  94-21452  Filed  8-30-94;  8:45  ami 
BILUNG  CODE  3640  »«  P 


POSTAL  SERVICE 

39  CFR  Part  til 

Revisions  to  Standards  for  Walk- 
Sequenced  Bulk  Third-Class  Mail 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
Domestic  Mail  Manual  standards 
concerning  walk-sequenced  bulk  third- 
class  mail  to  require  an  identifying 
marking  on  each  piece. 
EFFECTIVE  DATE:  December  10.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jost^ph  Moeller,  (202)  268-2660. 


SUPPLEMENTARY  INFORMATION:  On  July 
20,  1994.  the  Poslal  Service  published 
for  public  comment  a  proposed  rule  that 
would  amend  the  Domestic  Mail 
Manual  (DMM)  standards  for  walk- 
sequence  rate  third-class  mail.  59  FR 
37011.  Under  ciurent  DMM  section 
M304.3.2.  mailpieces  claimed  at  a  walk- 
sequence  rate  must  be  so  identified 
either  by  a  marking  on  the  piece  or  by 
a  facing  sHp  on  the  top  of  each  package 
of  such  pieces.  The  propyosed  rule 
would  make  the  on-piece  rate  marking 
a  requirement;  facing  slips  would  still 
be  allowed,  but  they  would  no  longer 
fulfill  the  requirement  for  identif>ing 
the  mail  as  walk-sequence  rate  The 
proposed  requirement  would  allow  the 
Postal  Service  to  quantify  more 
precisely  the  costs  of  walk-sequenced 
mail  through  its  existing  cost  systems. 

The  Postal  Service  received  comments 
on  the  proposed  rule  from  four  parties. 
Only  one  party  recommended  retaining 
the  use  of  facing  slips  as  a  fulfilhnent  of 
the  requirement  to  identify  walk- 
sequenced  mailings.  TTie  commenter 
stated  that  because  only  a  small  segment 
of  qualifying  mail  uses  facing  sUps.  the 
sUps  should  not  cause  problems  for  the 
Postal  Service.  However,  allowing 
facing  slips  rather  than  the  marking 
could  support  a  contention  that  some 
costs  were  not  being  captured  by  postal 
cost  systems  and  thus  cast  doubt  on  the 
validity  of  the  resulting  cost  estimates. 
The  Postal  Service  feels  that  the  value 
of  obtaining  reliable  cost  data  for  walk- 
sequenced  mail  outweighs  the  minor 
inconvenience  that  the  requirement 
would  cause  for  this  small  segment  of 
mail. 

Two  commenters  suggested  that  the 
Postal  Service  require  other  rate 
markings  that  would  allow  an  even  finer 
breakdown  of  costs  by  its  cost  systems. 
The  Postal  Service  feels  that  the 
additional  markings  would  represent  a 
more  significant  change  than  what  was 
contained  in  the  proposed  rule. 
Moreover,  it  is  unclear  that  the  benefits 
from  more  detailed  costing  warrant  such 
a  major  change  in  mail  preparation 
requirements.  Therefore,  the  Postal 
Ser\'ice  is  limiting  this  rulemaking  to 
the  new  marking  requirements  for  walk- 
sequenced  mail. 

One  commenter  sought  clarification 
regarding  the  application  of  the 
proposed  rule  to  mailings  using 
detached  address  cards.  Only  the 
detached  address  card  will  be  required 
to  bear  the  marking,  not  the  item 
accompanying  the  card. 

Another  commenter  stated  that  the 
requirement  of  two  additional 
characters  (WS)  takes  up  more  space  in 
an  already  crowded  area.  The  Postal 
Serv  ice  is  sympathetic  to  this  concern 


JMI 
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and  the  final  rule  has  been  written 
accordingly  to  allow  the  marking  WS 
CAR  SORT  to  be  used  to  denote  walk- 
sequence-rated  mail. 

After  full  consideration  of  the 
comments  received,  as  discussed  above, 
the  Postal  Service  has  decided  to  adopt 
as  the  final  rule  the  DMM  revisions 
contained  in  the  proposed  rule, 
amended  ;is  noted  above. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Mdiiual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

PART  111— (AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401.  403.  404.  3001-3011.  3201-3219,  3403- 
3406.  3621.  3626,  5001. 

2.  Amend  Domestic  Mail  Manual  unit 
M304  by  adding  a  new  subsection  1.3 
and  revising  subsection  3.2  to  read  as 
follows: 

M304    Walk-Sequence 
1.0    Basic  Standards 


1.3    Marking 

In  addition  to  the  markings  required 
by  M303,  each  piece  claimed  at  a  walk- 
sequence  rate  must  be  marked  "VVS" 
immediately  preceding  either  the  carrier 
route  information  on  the  carrier  route 
information  line  (e.g.,  "VVS  CARRIER 
ROUTE  017)  or  the  carrier  route  presort 
marking  shown  in  M303  (e.g.,  WS  CAR- 
RT  SORT,  or  the  abbreviated  form  WS 
CAR  SORT).  Pieces  not  claimed  at  a 
walk-sequence  rate  must  not  bear  the 
"WS"  marking. 

*  •        *         *      '  • 

3.0    Preparation 

*  *        •         *        « 

3.2    Labeling 

In  addition  to  the  labeling  required  in 
M303,  a  facing  slip  with  a  phrase 
identifying  the  mail  (such  as  "WALK- 
SEQUENCED  CARRIER  ROUTE  MAIL") 
may  be  placed  on  the  top  of  each 
package.  A  facing  slip  does  not  satisfy 
the  marking  required  on  each  piec«*  by 
1.3. 

*  •••'* 

|A  transmittal  letter  making  these  Lhanges 
in  the  pages  of  the  Domestic  Mail  Manual 
will  be  published  and  will  be  transmitted  to 
subscribers  automatically.  Notice  of  issuance 


will  be  published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3.1 
Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  94-21495  Filed  &-30-94;  8:45  ami 

BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
IOPP-300341A;  FRL-4899-11 
RIN  No.  2070-AB78 

1,1-Dichloro-2,2-Bis(p-Ethylphenyl) 
Ethane;  Revocation  of  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  revokes  tolerances 
for  residues  of  the  pesticide  1,1- 
dichloro-2,2-fc/s(p-ethylphenyl)  ethane 
(also  known  as  Perthane,  Ethylan.  or 
diethyl  diphenyl  dichloroethane,  and 
hereafter  referred  to  as  Perthane),  in  or 
on  raw  agricultiiral  commodities 
because  all  registrations  of  Perthane 
have  been  canceled. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  September  30,  1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number  (OPP- 
300341A1,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  should  also  be  submitted 
to;  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7605C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  deliver  objections 
and  hearing  requests  filed  with  the 
Hearing  Clerk  to:  Rm.  1128,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to;  EPA, 
Headquarters  Accounting  Operations 
Branch,  OPP  (tolerance  fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ann  Sibold,  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  Crystal  Station 
#1.  3rd  Floor,  2800  Crystal  Drive, 
Arlington,  VA,  {703)-308-8033. 


SUPPLEMENTARY  INFORMATION:  This 
document  announces  the  revocation  of 
tolerances  established  under  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a.  for  residues  of  the 
pesticide  Perthane  in  or  on  raw 
agricultural  commodities  listed  in  40 
CFR  180.139. 

EPA  issued  a  proposed  rule, 
published  in  the  Federal  Register  of 
June  1, 1994  (59  FR  28326),  which 
proposed  the  revocation  of  tolerances 
for  residues  of  Perthane  in  or  on  various 
raw  agricultural  commodities.  The 
Agency's  decision  to  revoke  these 
tolerances  was  based  on  the  fact  that  all 
registered  uses  of  Perthane  have  been 
canceled. 

The  Agency  believes  that  sufficient 
time  has  passed  for  legally  treated 
agricultural  commodities  to  have  gone 
through  the  channels  of  trade.  Since  it 
is  unlikely  that  Perthane  would  persist 
in  soil,  there  is  no  expectation  of  a 
residue  problem  due  to  environmental 
contamination.  Consequently,  no  action 
levels  are  being  recommended  to 
replace  these  revoked  tolerances. 

No  public  comments  or  requests  for 
referral  to  an  advisory  committee  were 
received  in  response  to  the  proposed 
rule. 

Therefore,  based  on  the  information 
considered  by  the  Agency  and  discussed 
in  detail  in  the  June  1,  1994  proposal 
and  in  this  final  rule,  the  Agency  is 
hereby  revoking  the  tolerances  listed  in 
40  CFR  180.139  for  residues  of  1,1- 
dichloro-2.2-b/s(p-ethylphenyl)ethane 
(Perthane). 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4.  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order,  i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant '); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
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the  principles  set  forth  in  this  Executive 
Order  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  the  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Any  person  adversely  affected  bythis 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  heari^ig  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact:  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  the  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  FlexibiUty  Act  of 
1980  (Pub.  L.  96-354,  94  Stat.  1164;  5 
U.S.C.  601  et  seq.).  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the  June  1, 
1994  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  1 80 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 


Dated:  August  19. 1994. 

Louis  P.  True, 

Acting  Director,  Special  Re\.iewand 
Reregistration  Division.  Office  of  Pesticide 

Pmgrams, 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  ISO-IAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.139    [Removed] 

2.  By  removing  §  180.139  1.1- 
DichIoro-2.2-bis[p-ethylpheny!)ethane: 
tolerances  for  residues. 

IFROoc.  94-21357  Filed  8-30-94;  8:45  am| 
BlLtmO  CODE  66«&-S0-F 


40  CFR  Part  180 

[PP  8F3658/R2076;  FRL-4907-2] 
RIN  207O-AB78 

Pesticide  Tolerances  forTriasulfuron 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  document  extends  the 
tolerances  for  residues  of  the  herbicide 
triasulfuron  [3-{6-methoxy-4-methyl- 
l,3,5-triazin-2-yl)-l-(2- 
chloroethoxy)phenylsulfonyl)urea)  in  or 
on  barley  and  wheat  grain  at  t).02  part 
per  million  (ppm);  barley  and  wheat 
straw  at  2.0  ppm;  barley  and  wheat 
forage  at  5.0  ppm;  meat,  fat  and  meat 
byproducts  (excluding  kidney)  of  cattle, 
goats,  hogs,  hprses,  and  sheep;  kidney  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.2  ppm;  and  milk  at  0.02  ppm.  The 
Agency  has  not  completed  the 
regulatory  assessment  of  its  science 
findings;  therefore,  EPA  is  proposing  to 
extend  these  tolerances  for  1  year. 
EFFECTIVE  DATE:  This  regnlaUon 
becomes  effective  August  31,  1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  8F3658/R2076J,  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency.  Rm. 
M3708.  401  M  St..  SW..  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  aind 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 


Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2. 1921  Jefferson 
Davis  Hwry.,  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M. 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  J.  Taylor,  Product  Manager 
(PM)  25,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agenc}-.  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  241,  1921  Jefferson  Davis  Hw^.. 
Arlington,  VA  22202,  (703)305-6800. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  13,  1994  (59  FR 
35663),  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Ciba-Geigy  Corp. 
had  submitted  all  the  required  data  to 
establish  permanent  tolerances  for 
triasulfuron  under  40  CFR  180.459. 
Because  EPA  has  not  completed  the 
regulatory  assessment  of  its  scientific 
findings,  EPA  proposed  to  amend  40 
CFR  180.459  to  extend  the  expiration 
date  for  the  tolerances  until  March  1 3. 
1996. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  extended  tolerances 
will  protect  the  public  health. 
Therefore,  the  extended  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  v\ithin  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specifv'  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
'requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
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request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  In  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibilitv  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exeniptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
iiumber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  August  21. 1994. 

Daniel  M.  Barolo,  .  *  - 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C-346a  and  371, 

2.  By  revising  §  180.459,  to  read  as 
follows: 

§  180.459  Triasutluron;  tolerances  for 
residues. 

Tolerances,  to  expire  on  March  13, 
1996,  are  established  for  residues  of  the 
herbicide  triasulfuron  [3-(6-methoxy-4- 
methyl-l,3,5-triazin-2-yl)-l-(2-(2- 
chloroethoxy)phenylsulfonyl)urea]  in  or 
on  the  following  raw  agricultural 
commodities: 


ACTION:  Final  rule. 
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Commodity 


Parts  per 
million 


Barley,  forage  5.0 

Barley,  grain 002 

Barley,  straw  2.0 

Cattle,  fat  0.1 

Cattle,  kidney  0.2 

Cattle,  mbyp  (except  kidney)  ....  0.1 

Cattle,  meat  0.1 

Goats,  fat  0.1 

Goats,  kidney 02 

Goats,  mbyp  (except  kidney)  ....  0.1 

Goats,  meat  .    0.1 

Hogs,  fat  0.1 

Hogs,  kidney  0.2 

Hogs,  mbyp  (except  kidney)  0.1 

Hogs,  meat  0.1 

Horses,  fat  .- .,.._ 0.1 

Horses,  kidney 0.2 

Horses,  mbyp  (except  kidney)  ..  0.1 

Horses,  meat  0.1 

M\\k  0.02 

Sbeep.  fat  «...  0.1 

Sheep,  kidney  0.2 

Sheep,  mbyp  (except  kidney),...  0.1 

Sheep,  meat  0.1 

Wheat,  forage  : 5.0 

Wheat,  grain '  0.02 

Wheat,  straw 2.0 

.:..  '         8.2 

IFR  Doc.  94-21 2S7  Filed  8-30-94;  8:45  am) 
BILLING  CODE  6560-60-F 

40  CFR  Part  180 
[PP4F4320yR2061;  FRL-4780-4] 
RIN  No.  2070-AB78 

Pesticide  Tolerances  for  Beta-(4- 
Chlorophenoxy)-Alpha-(1,1- 
Dimethylethyl)-1  H-1 ,2,4-Tria20le-1- 
Ethanol 

agency:  Environmental  Protection    - 
Agency  (EPA). 


SUMMARY:  This  rule  establishes 
increased  tolerances  for  the  combined 
residues  of  the  fungicide  beta-[4- 
chlorophenoxy)-ayp/ia-(l,l- 
dimethylethyl)-lH-l,2,4-triazole-l- 
ethanol.  hereafter  referred  to  as 
triadimenol,  and  its  butanediol 
metabolite,  4-(4-chlorophenoxy)-2,2- 
dimethyl-4-{lH-l,2,4-triazol-l-yl)-1.3- 
butanediol,  calculated  as  parent,  in  or 
on  the  raw  agricultural  commodities 
(RACs)  wheat  straw,  barley  straw,  and 
oat  straw  at  0.2  part  per  million  (ppm). 
This  rule  to  establish  maximum 
permissible  levels  of  combined  residues 
of  the  pesticide  and  certain  of  its 
metabolites  in  or  on  the  commodities 
was  requested  by  Miles.  Inc. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  31,  1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  4F4320/ 
R2061J,  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  S\V., 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  request  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agencv,  401 
M  St..  SW..  Washington  DC  20450.  In 
person,  bring  copy  of  objections  and 
hearing  request  to;  Rm.  1132,  CM  *2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division, 
Environmental  Protection  Agencv,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telepbon.e  number: 
Rm.  229.  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
5540. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  June  29,  (59  FR 
33504),  which  announced  that  Miles, 
Inc..  8400  Hawthorn  Rd.,  P.O.  Box  4913, 
Kansas  City,  MO  64120-0013,  had 
submitted  pesticide  petition  (PP) 
4F4320  to  EPA  proposing  to  amend  40 
CFR  180.450  to  increase  the  tolerances 
for  the  fungicide  6eta-(4- 
chlorophenoxy)-a/py7a-(l,l- 
dimethylethyl)-lH-1.2.4-triazole-l- 


ethanol  and  its  butanediol  metabolite,  4- 
(4-chlorophenoxy)-2.2-dimethyl-4-{lH- 
l,2,4-triazol-l-yl)-r,3-butanediol, 
calculated  as  parent,  in  or  on  wheat 
straw,  barley  straw,  and  oat  straw  from 
0.1  part  per  million  (ppm)  to  0.2  ppm. 
Those  tolerances  were  established  under 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  support  of  the 
petition  and  other  relevant  materials 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
tolerances  include  the  following: 

1.  A  2-year  feeding/carcinogenicity 
study  with  rats  using  dietary 
concentrations  of  0, 125,  500.  and  2,000 
ppm.  equivalent  to  0.  6.25,  25.0,  and 
100  miUigrams/kJlogram<mg/kg)  body  . 
weight  (bwt)/day  in  males  and  females. 
Clinical  chemistry  findings  suggest  that 
the  target  organ  for  toxicity  may  be  the 
liver.  The  levels  of  serum  glutamic 
oxaloacetate  transaminase  (SCOT)  and 
serum  glutamic  pyruvic  transaminase 
(SGPT)  were  consistently  higher  at 
2.000  ppm  in  males  and  females  when 
compared  to  untreated  controls,  and 
some  increase  in  these  two  parameters 
was  also  observed  at  500  ppm.  Although 

'  there  vyas  an  accompanying  small 
increase  in  liver  weight  at  2,000  ppm  in 

•  females,  there  were  no  accompanying 
increases  in  histopathologic  changes  of 
the  liver  in  either  «ex.  There  were  only 
marginal  effects  seen  on  other  clinical 
chemistry  parameters,  and  no  effect  of 
the  test  compound  was  seen  on 
clinically  observed  signs  of  toxicity, 
food  consumption,  hematology,  or 
urinalysis  parameters.  The  systemic  no- 
observed-effect  level  (NOEL)  is  125  ppm 
(6.25  mg/kg/day  for  males  and  females) 
based  on  the  increase  in  liver  enzymes 
(SCOT  and  SGPT).  The  systemic  lowest- 
effect  level  (LEL)  was  500  ppm  (25  mg/ 
kg/day  for  males  and  females).  The 
chemical  was  not  carcinogenic  to  rats 
under  the  testing  conditions. 

2.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  mice  using 
dietary  concentrations  of  0, 125,  500. 
and  2,000  ppm  (equivalent  to  doses  of 
0, 18.  72.  and  285  mg/kg/day  for  males 
and  females).  The  results  of  blood 
chemistry,  organ  weights,  and  gross  and 
histological  examinations  indicate  that 
the  liver  is  the  target  organ.  There  were 
time-  and  dose-related  increases  in 
serum  alkaline  phosphatase  (SAP), 
SCOT,  and  SGPT  activities  in  both  male 
and  female  animals  receiving  500  and 
2.000  ppm  of  the  test  material. 
In  addition,  increased  incidence  of 

enlarged  livers,  hyperplastic  nodules, 

and  increased  liver  weights  in  both  male 


and  femaleanimals  receiving  2.000 ppm 
of  test  material  was  detected  at 
necropsy.  Female  animals  receiving 
2,000-  ppm  doses  exhibited  a  significant 
increase  in  the  incidence  of  liver 
adenomas  only,  a  compound-related 
oncogenic  effect  which  is  discussed 
further  below.  In  males,  there  were  no 
differences  in  the  incidence  of  these 
lesions  in  treated  and  control  males,  and 
the  incidences  of  liver  adenomas  were 
similar  to  those  observed  in  historical 
controls. 

Based  on  blood  chemistry  findings, 
the  systemic  NOEL  and  the  LEL  are  125 
and  500  ppm,  respectively  (equivalent 
to  18  and  72  mg/kg/day  for  males  and 
females). 

3.  A  2-year  male  and  female  dog 
feeding  study  using  doses  of  0, 150,  600. 
and  2.400  ppm  (equivalent  to  0.  3.75, 
15.  and  60  mg/kg  bwt/day  for  males  and 
females).  The  NOEL  is  150  ppm  based 
on  changes  in  enzyme  levels  (equivalent 
to  3.75  mg/kg  bwt/day  for  males  and 
females).  The  LEL  is  600  ppm.  Although 
there  were  significant  decreases  in  mean 
body  weights  in  males  receiving  150 
and  2.400  ppm  and  in  females  receiving 
600  and  2.400  ppm,  the  biological 
significance  of  these  changes  could  not 
be  assessed.  There  were  noted  increases 
in  alkaline  phosphatase  N-demethylase 
and  cytochrome  P-450  in  males 
receiving  2.400  ppm  and  significant 
increases  in  /V-demethylase  in  females 
receiving  600  and  2,400  ppm  and  in 
cytochrome  P-450  in.females  r{»ceiving 
2.400  ppm  when  compared  to  controls. 

4.  A  6-month  dog  feeding  study  using 
doses  of  0,  10,  30,  and  100  ppm 
(equivalent  to  0,  0.25.  0.75,  and  2.5  mg/ 
kg  bwt/day  for  males  and  females).  The 
NOEL  was  2.5  mg/kg.  the  highest  dose 
le\el  tested  (HDT). 

5.  A  3-month  rat  feeding  study  using 
doses  of  0.  150.  and  600  and  2,400  ppm 
(equivalent  to  0, 7.5.  30  and  120  mg/kg 
bwt/day  for  males  and  females] 
demonstrated  a  decrease  in  body 
weight,  in  hematocrit  values,  and  in 
eosinophil  count  and  medium  cell 
hemoglobin  and  demonstrated  an 
increase  in  the  high-dose  group  and  a 
dose-related  increase  in  liver  weight. 
The  NOEL  is  7.5  mg/kg  and  the  LEL  is 
30  mg/kg. 

6.  A  second  90-day  rat  feeding  study 
using  doses  of  0. 120,  600,  and  3,000 
ppm  demonstrated  piloerection  lasting  1 
month  (month  1),  decreases  in  body 
weight  gain  and  feed  efficiency  lasting 

1  week  (week  1),  alterations  in  serum 
lipids,  and  increases  in  liver  weight 
(absolute  and  relative)  and  in  incidences 
of  liver  hypertrophy  and  fatty  changes 
in  the  high-dose  group  and  an  increase 
in  the  incidence  of  prostrate  atrophy  of 
sHght  severity  in  high-dose  males.  The 


NOEL  was  600  ppm.  equivalent  to  39.6 
mg/kg/day  for  males  and  46.4  mg/kg/ 
day  for  females  and  the  lowest- 
observed-effect  level  (LOEL)  was  the 
HDT.  3.000  ppm.  equivalent  to  208.5 
mg/kg/day  for  males  and  221.1  mg/kg/ 
day  for  females. 

7.  A  3-month  dog  feeding  study  using 
doses  of  0. 150.  600.  and  2.400  ppm 
(equivalent  to  0.  3.75,  15.  and  60  mg/kg 
bwl/day  for  males  and  females).  Weight 
gain  in  all  male  groups  and  in  the 
highest  dose  female  group  was 
significantly  less  than  the  control. 
Alkaline  phosphatase  in  males  and 
females  showed  a  dose- related  negative 
trend.  There  were  no  gross  pathological 
changes.  Effects  at  15  mg/kg  included  an 
increase  in  serum  cholesterol  level  in 
males.  Although  the  NOEL  appeared  to. 
be  less  than  3.75  mg/kg.  based  on 
reduced  body  weight  and  decreased 
alkaline  phosphatase  in  males,  the 
Agency  has  concluded  that  effects 
below  15  mg/kg  in  the  2-year  dog  study 
were  not  biologically  significant  and  the 
longer-term  study  supersedes  the  90-day 
dog  study.  Therefore,  the  NOEL  remains 
at  3.75  mg/kg. 

8.  A  rat  developmental  study  using 
dose  levels  of  0.  30.  60,  and  120  mg/kg/ 
day  was  determined  to  be  core 
supplementar)-  because  the  NOEL  for 
developmental  toxicity  (supernumerary 
ribs)  was  not  definitively  established. . 
The  NOEL  and  LOEL  for  maternal 
toxicity  for  this  study  are  30  and  60  mg/ 
kg/day,  respectively,  based  on  decreases 
in  maternal  body  weight,  body  weight 
gain,  and  food  consumption  at  60  and 
120  mg/kg/day.  Increased 
embryolethality  (embrjotoxicity)  was 
only  observed  at  the  highest  dose  level 
tested  (120  mg/kg/day). 

9.  A  repeat  rat  developmental  studv 
with  a  maternal  NOEL  of  5  mg/kg/day 
and  a  LOEL  of  15  mg/kg/day  due  to 
decreased  body  weight  gains,  and  with 
a  developmental  NOEL  of  25  mg/kg/day 
and  a  LOEL  of  60  mg/kg/day  due  to 
increased  incidence  of  extra  ribs. 

10.  A  supplementary  rabbit 
developmental  study  with  a  NOEL  for 
maternal  toxicity  of  8  mg/kg  and  a 
maternal  LEL  of  40  mg/kg  based  on 
decreased  body  weight  gains  and  food 
consumption.  The  developmental  NOEL 
and  I-EL  were  40  and  200  mg/kg, 
respectively. 

11.  A  repeat  rabbit  developmental 
study  with  a  maternal  NOEL  of  25  mg/ 
kg/day  and  a  LOEL  of  125  mg/kg/day 
due  to  decreases  in  body  weight  gains 
and  food  consumption,  and  with  a 
developmental  NOEL  of  125  mg/kg/day 
(HDT). 

12.  A  reverse  mutation  assay  (Ames), 
a  dominant  lethal  test  in  mice,  DNA 
damage/repair,  unscheduled  DNA 


JMI 
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synthesis,  in  vitxo  and  in  vivo  (rat) 
cytogenic  assays,  and  a  forward 
mutation  in  mice,  all  of  which  were 
negative  for  mutagenic  effects. 

13.  A  rat  multi-generation 
reproduction  study  using  doses  of  0,  20, 
100,  and  500  ppm  (equivalent  to  0, 1.  5, 
and  25  mg/kg  bwtyday  for  males  and 
females)  indicated  that  the  NOEL  and 
LOEL  for  both  parental  and  pup  toxicity 
are  100  and  500  ppm,  respectively, 
based  on  significant  body  weight  and 
organ  weight  changes.  The  NOEL  for 
reproductive  toxicity  is  500  ppm,  the 
highest  dose  level  tested.  The  Agency 
has  concluded  that  the  available  data 
provide  limited  evidence  of  the 
carcinogenicity  of  triadimenol  in  mice 
and  has  classified  the  pesticide  as  a 
Category  C  carcinogen  (possible  human 
carcinogen  with  limited  evidence  of 
carcinogenicity  in  animals)  in 
accordance  with  Agency  guidelines, 
published  'in  the  Fnleral  Register  in 
1986  (51  PR  33992;  September  24. 
1986).  This  evaluation  was  confirmed 
by  the  Agency's  Scientific  Advisory 
Panel  on  December  15, 1987.  Based  on 
a  review  of  the  Health  Effects  Division 
Peer  Review  Committee  for 
Carcinogenicity  of  the  Office  of 
Pesticide  Programs,  the  Agency  has 
determined  that  a  quantitative  risk 
assessment  is  not  appropriate  for  the 
following  reasons: 

1.  The  tumors  observed  were  benign 
and  ot}served  in  one  sex  (females)  and 
were  present  only  at  the  highest  dose 
tested. 

2.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to  rats  at 
dose  levels  ranging  from  125  to  2,000 
ppm. 

3.  The  chemical  was  negative  In  the 
genotoxic  assay  battery. 

Based  on  this  evidence,  EPA 
concludes  that  triadimenol  poses  at  • 
most  a  negligible  cancer  risk  to  humans 
and  that  for  purposes  of  risk 
characterization  the  Reference  Dose 
(RfD)  approach  should  be  used  for 
quantification  of  human  risk.  There  are 
no  processed  commodities  derived  from 
the  RACs,  wheat  straw,  barley  straw  and 
oat  straw,  consequently  no 
corresponding  food  or  feed  additive 
regulations  are  required. 

The  standard  risk  assessment 
approach  of  using  the  Reference  Dose 
(RfD)  based  on  systemic  toxicity  was 
applied  to  triadimenol.  The  provisional 
acceptable  daily  intake  (PAD!)  based  on 
the  2-year  dog  feeding  studies  (NOEL  of 
3.75  mg/kg  bwt/day),  and  using  a 
hundredfold  uncertainty  factor,  is 
calculated  to  be  0.038  mg/kg  bwt/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  established 
tolerances  is  0.000448  mg/kg/ day  and 


utilizes  1.2  percent  of  the  PADI  for  the 
U.S.  population.  For  nonnursing  infants 
and  children,  the  TMRC  represents  2.8 
and  2.6  percent  of  the  PADI, 
respectively.  These  tolerances  will  not 
change  the  TMRC  or  the  dietary 
exposure  analysis  because  the  already 
established  meat  and  milk  tolerances 
will  cover  any  dietary  exposure  fi-om  the 
increased  tolerances  in  wheat  straw, 
barley  straw,  and  oat  straw. 

The  nature  of  the  residue  is 
adequately  understood.  The  residues  of 
concern  consist  of  the  parent 
compound.  feeta-(4-chlorophenoxy)- 
a/pha-(l.l-dimethylethyl)-lH-l,2,4- 
triazole-1-ethanol  and  its  butanediol 
metabolite,  4-(4-chlorophenoxy)-2,2- 
dimethyl-4-(lH-l,2,4,-triazol-l-yl)-l,3- 
butanediol,  calculated  as  parent. 
Adequate  analytical  methods  are 
available  for  enforcement  purposes. 
Methods  are  available  in  the  "Pesticide 
Analytical  Manual."  Vol.  U  (PAM  II).  for 
enforcement  of  the  tolerances  on 
livestock  commodities.  The  method  for 
plants  has  been  submitted  to  the  Food 
and  Drug  Administration  for  publication 
in  PAM  II.  Because  of  the  long  lead  Ume 
from  establishing  this  tolerance  to 
publication  of  the  enforcement 
methodology  in  the  PAM  II,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow. 
Public  Information  Branch,  Field 
Opyerations  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number  Rm.  246,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  (703)-557-4432. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  will  protect  the  public  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fees  provided  by  40 
CFR  180.33(i).  If  a  bearing  is  requested. 


the  objections  must  include  a  statement 
of  the  factual  issue(s)  on  which  a 
hearing  is  requested,  and  the  requestor's 
contentions  on  each  such  issue,  and  a 
summary  of  the  evidence  relied  upon  by 
the  objection  (40  CFR  178.27).  A  request 
for  a  hearing  will  be  granted  if  the 
Administrator  determines  that  the 
material  submitted  shows  the  following: 
there  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
on  or  more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  hav6  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  August  21.  1994. 

Daniel  M.  Barolo. 

Director,  Office  of  Pesticide  Programs. 

40  CFR  PART  180— (AMENDED) 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.450(a)  is  amended  in 
the  table  therein  by  revising  the  entries 
for  wheat  straw,  barley  straw,  and  oat 
straw  to  read  as  follows: 

§  180.450    Bflta-(4-CMorophenoxy)-atph»> 
(1,1-dimethylethy[)-1  H-1 .2,4-tria2ol«-1- 
ettianoi;  tolerances  for  residues. 
(a)«     •     • 


Commodity 


Parts  per 
million 


Oat.  straw 


Wheat,  straw 


02 


02 
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Parts  pel 
miNion 


Barley,  straw  — 
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40  CFR  Part  180 
[OPP-^00348A;  FRL-4905-41 
RIN207&-AB78 

Amended  Tolerance  Exemptions  for 
Encapsulating  Polymers 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
tolerance  exemptions  for  three 
encapsulating  polymers, 
poly(vinylpyrrolidone-l-eicosene). 
poly(vinylpyrrolidone-l-hexadecene). 
and  vinylpyrrolidone-vinyl  acetate 
copolyTner.  to  remove  language  not 
directly  related  to  the  inert  ingredient 
exemption  and  to  replace  the  s|>ecific 
tolerance  exemption  listings  (40  CFR 
180.1104, 180.1105,  and  180.1106. 
respectively)  for  these  poljoners  with 
general  listings  under  40  CFR 
180.1001(c).  International  Specialty 
Products  requested  these  changes.  The 
Agency  is  also  amending  a  similar 
tolerance  exemption  for  cross-linked 
polyurea-type  encapsulating  polyiner  in 
40  CFR  180.1001(d)  to  add  additional 
language  to  specify  the  reaction 
products  and  to  remove  the  specific 
tolerance  exemption  (40  CFR  180.1039). 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  31. 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number  [OPP-300348A1.  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Tina 
Levine,  Registration  Support  Branch, 
Envirorunental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Dr..  6th  FL,  North  Tower, 
Arlington,  VA  22202.  (703)-308-8393. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  22. 1994  (59  FR 
32173),  EPA  issued  a  proposed  rule  that 
gave  notice  that  International  Specialty 
Products  (ISP).  1361  Alps  Rd.,  Wayne 
NI  07470.  had  submitted  petitions  to 


amend  the  exemptions  from  the 
requirement  of  a  tolerance  for 
poly(vihylpyrrolidone-l-eicosene), 
pesticide  petition  (PP)  4E4307. 
poly(vinylpyrrolidone-l-hexadecene). 
PP  4E4304.  and  vinylpyrrolidone-vinyl 
acetate  copolymer,  PP  4E4306,  to 
remove  the  specific  exemptions  in  40 
CFR  part  180  for  these  polymeric 
encapsulating  agents  and  list  them  in  4" 
CFR  180.1001(c). 

In  addition  to  the  three  polymers  that 
were  the  subject  of  these  petitions,  the 
Agency  noted  that  there  was  a  similar 
specific  exemption  for  cross-linked 
poly-urea-type  encapsulating  polymer 
(40  CFR  180.1039)  and  proposed  to 
amend  this  exemption  also. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to.  the  following  types  of 
.  ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own); 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

One  comment  was  received  in 
response  to  the  proposed  rule.  The 
commenter  noted  that  in  the  Federal 
Register  of  July  21.  1993  (58  FR  38977). 
EPA  removed  40  CFR  180.1039  (cross- 
linked  polyurea-type  encapsulating 
polymer)  and  replaced  it  under  40  CFR 
180.1001(d)  (use  as  encapsulating 
agent).  The  commenter  asked  whether 
the  current  proposal  was  intended  to 
replace  or  be  used  in  addition  to  the 
listing  finalized  in  the  previous  notice. 

The  commenter  is  correct  that  the 
changes  to  40  CFR  180.1039  proposed 
June  22.  1994  are  redundant.  The 
changes  finalized  last  July,  although 
based  on  the  OPPT  polymer  exemption, 
effected  the  desired  outcome.  However, 
in  reviewing  the  comment.  EPA  noted 
several  ommissions  from  the  July  21, 
1993  notice  which  are  now  being 
corrected:  (1)  The  final  notice  did  not 
remove  40  CFR  180.1039.  and  (2)  the 
general  listing  for  cross-linked  poljurea 
did  not  specify  the  reaction  products. 
As  cross-linked  polyurea  is  a  general 
term  and  may  refer  to  several  chemicals 
and  only  the  specific  chemical 
described  by  40  CFR  180.1039  was 
reviewed,  additional  language  on  the 
reaction  products  has  been  added  to  the 
listing  imdcr  40  CFR  180.1001(d). 


Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  bv  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary-  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary';  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
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rule  is  not  "signi&cant"  and  is  therefore 
not  subject  to  OMB  review.  Pursuant  to 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  94  Stat. 
1164,  5  U.S.C  601-612).  the 
Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  [46 
FR  24950). 


List  of  Sub)ects  in  40  CFK  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  August  19, 1994. 

Stephen  L.  lobnsoa, 

Director,  Registration  Division.  Office  of 

Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authonty:  21  U.S.C.  346a  and  371. 

2.  In  §  180.1001,  paragraph  (c)  is 
amended  in  the  table  therein  by  adding 
and  alphabetically  inserting  the 
following  inert  ingredients,  and 
paragraph  (d)  is  amended  in  the  table 
therein  by  revising  the  entry  for  cross- 
linked  polyurea-type  encapsulating 
polymer,  to  read  as  follows: 

§  1 80.1 001    Exemptions  from  the 
requirement  of  a  tolerance. 


(c)* 
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inert  ingredients 


Limits 


Uses 


Poiy<virTyfpyrroldone-1-€«cosene)     (CAS  Reg.     No.    Minimum    average     mo»ecu«ar    Dispersing  agent 

28211-18-9).  weigh  3,000. 
Poiy(wwiyipyrroticlone-l-hexadecene)  (CAS  Reg.   No.    Minimum    average     rTX)»ecuJa/    Dispersing  agent 

63231-81-2).  weight  4.700. 

«                                 •  •                                 •                  -               •                                 • 

VinyipyrTofidone-vinyt  acetate  ccpoiymer  (CAS  Reg.    Minimum    average     molecular    Emulsion  staljilizer,  film-fonning  agent 

No.  25086-89-9).  weight  6,700. 


(d) 


Inert  ingredtents 


Limits 


Uses 


Cross  linked  potyurea-type  encapsulating  polymer 
formed  by  the  reduction  of  a  mixture  of  toluene 
diisocyanate  arxl  polymethylene 

poiyphenylisocyanate. 


Encapsulatir>g  agent 


§180.1039    [Removed] 

3.  Section  180.1039  is  removed. 
S  180.1104    [Removed] 

4.  Section  180.1104  is  removed. 
§180.1105    [Removed] 

5.  Section  180.1105  is  removed. 
§180.1106    [RemovMl] 

6.  Section  180.1106  is  removed. 

[FR  Doc.  94-21102  Filed  8-30-94;  8:45  am] 
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40  CFfl  Part  52 
[PA38-1-6649;  FRL-5062-61 

Approve  and  Promulgation  of  Air 
Quality  hnplefnentation  Plans; 
Commonweallti  of  Pennsylvania; 
EnhaiKed  Motor  Vehicle  Inspection 
and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  conditionally 
approving  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  This 
revision  establishes  and  requires  the 
implementation  of  an  enhanced  motOT 
vehicle  inspection  and  maintenance  (1/ 
M)  program  in  the  counties  of 
Allegheny.  Beaver.  Berks,  Blair.  Bucks. 


Cambria,  Centre.  Chester.  Cumberland, 
Dauphin.  Delaware,  Erie,  Lackawanna. 
Lancaster,  Lebanon,  Lehigh.  Luzerne, 
Lycoming.  Mercer,  Montgomery. 
Northampton,  Philadelphia, 
Washington,  Westmoreland  and  York. 
The  intended  effect  of  this  action  is  to 
conditionally  approve  the  Pennsylvania 
enhanced  motor  vehicle  I/M  program. 
This  action  is  being  taken  under  Section 
1 10  of  the  Clean  Air  Act. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  September  30,  1994. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division.  U^. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 


the  Pennsylvania  Department  of 
Environmental  Resources.  Bureau  of  Air 
Quality  Control.  P.O.  Box  8468,  400 
Market  Street.  Harrisburg.  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kelly  L.  Bunker.  (215)  597^554. 
SUPPLEMENTARY  INFORMATJON:  On  June 
30.  1994  (59  FR  33709).  EPA  published 
a  notice  of  proposed  rulemaking  (NPR) 
for  the  Commonwealth  of  Pennsylvania. 
The  NPR  proposed  conditional  approval 
of  an  enhanced  I/M  program  based  upon 
certain  contingencies.  The  formal  SIP 
revision  was  submitted  by  the 
Commonwealth  of  Pennsylvania  on 
November  5. 1993. 

Specific  requirements  of  the 
Pennsylvania  enhanced  I/M  program 
and  the  rationale  for  EPA's  proposed 
actions  are  explained  in  the  NPR  and 
will  not  be  restated  here.  No  adverse 
public  comments  were  received  on  the 
NPR. 

Final  Action 

EPA  is  conditionally  approving  the 
enhanced  I/M  program  as  a  revision  to 
the  Pennsylvania  SIP  based  on  certain 
contingencies.  The  conditions  for 
approvability  are  as  follows: 

(1)  By  December  31,  1994  a  notice 
must  be  published  in  the  Pennsylvania 
Bulletin  by  the  Secretary  of  the 
Pennsylvania  Department  of 
Transportation  (PADOT)  which  certifies 
that  the  enhanced  I/M  program  is 
required  in  order  to  comply  with  federal 
law.  certifies  the  geographic  areas  which 
are  subject  to  the  enhanced  I/M  program 
(the  geographic  coverage  must  be 
identical  to  that  listed  in  Appendix  A- 

1  of  the  November  5. 1993  SIP 
•submittal),  and  certifies  the 
commencement  date  of  the  enhanced  1/ 
M  program.  This  notice  must  be 
submitted  to  EPA  as  an  amendment  to 
the  SIP  by  December  31. 1994; 

(2)  By  December  31,  1994  the 
Commonwealth  must  submit  to  EPA  as 
a  SIP  amendment,  the  amendments  to 
the  Pennsylvania  I/M  regulation.  67  Pa 
Code  §  178.202-205,  which  require  EPA 
approval  prior  to  implementation  of  any 
alternate  purge  test  procedure  and 
incorporate  the  transient  emission 
standards  for  Tier  1  vehicles,  the  Phase 

2  standards  for  all  vehicle  types  and 
model  years,  and  the  transient  and 
evaporative  purge  test  procedures  found 
in  the  final  version  of  the  EPA 
document  entitled  "High-Tech  I/M  Test 
Procedures.  Emission  Stcmdards. 
Quality  Control  Requirements,  and 
Equipment  Specifications",  EPA-AA- 
EPSD-IM-93-1,  April  1994. 

(3)  Within  one  year  from  September 
'<0.  1994.  the  Commonwealth  must 


submit  the  PADOT  procedures  manual 
for  motorist  coirtpliance  enforcement 
program  oversight  as  an  amendment  to 
the  SIP  and 

(4)  Within  one  year  from  September 
30, 1994,  the  Commonwealth  must 
submit  the  PADOT  procedures  manual 
for  quality  assurance  as  an  amendment 
to  the  SIP. 

The  contingencies  for  approvability 
are  as  follows: 

(1)  If  penalties  are  assessed  against  the 
contractor  under  the  Contractor 
Responsibility  Program  in  Ueu  of  the 
penalties  in  67  Pa  Code  §  178.602(b)  of 
the  Pennsylvania  I/M  regulation,  the 
penalties  must  be  equal  to  or  more 
stringent  than  those  in  the 
Commonwealth's  I/M  regulation  and 

(2)  The  present  contractor  or  any 
future  contractors  for  the  Pennsylvania 
I/M  program  may  not  have  any  business 
interest  in  a  vehicle  repair  facihty 
anywhere  in  the  continental  United 
States. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considerMi  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
.  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  makes  final  the  action 
proposed  at  59  FR  33709.  As  noted 
elsewhere  in  this  notice.  EPA  received 
no  adverse  public  comment  on  the 
proposed  action.  As  a  direct  result,  the 
Regional  Administrator  has  reclassified 
this  action  frorh  a  Table  1  to  a  Table  3 
under  the  processing  procedures 
established  at  54  FR  2214.  January  19 
1989. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  publishied  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  31. 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  for 
the  Pennsylvania  enhanced  I/M  SIP 
revision  does  not  affect  the  finality  of 
this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 


review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  24, 1994. 
Stanley  L  Laskowski, 
Acting  Regional  Administrator.  Region  III. 

40  CFR  part  52.  subpart  NN  of  chapter 
I,  title  40  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  NN— Pennsylvania 

2.  Section  52.2026  is  added  to  read  as 
follows: 

§52.2028    Cooditiortal  approval 

The  Commonwealth  of  Pennsylvania's 
November  5. 1993  SIP  submittal  for  an 
enhanced  motor  vehicle  inspection  and 
maintenance  (I/M)  program  is 
conditionally  approved  based  on  certain 
contingencies. 

(a)  The  conditions  for  approvability 
are  as  follows:  (1)  By  December  31, 1994 
a  notice  must  be  published  in  the 
Pennsy!\'ania  Bulletin  by  the  Secretary 
of  the  PennsA'lvania  Department  of 
Transportation  (PADOT)  which  certifies 
that  the  enhanced  I/M  program  is 
required  in  order  to  comply  with  federal 
law,  certifies  the  geographic  areas  which 
are  subject  to  the  enhanced  I/M  program 
(the  geographic  coverage  must  be 
identical  to  that  listed  in  Appendix  A- 
1  of  the  November  5. 1993  SIP 
submittal),  and  certifies  the 
commencement  date  of  the  enhanced  1/ 
M  program.  This  notice  must  be 
submitted  to  EPA  as  an  amendment  to 
the  SIP  by  December  31, 1994. 

(2)  By  December  31, 1994  the 
Commonwealth  must  revise  and  submit 
to  EPA  as  a  SIP  amendment,  the 
amendments  to  the  Pennsylvania  I/M 
regulation,  67  Pa  Code  §  178.202-205, 
which  require  EPA  approval  prior  to 
implementation  of  any  alternate  purge 
test  procedure  and  incorporate  the 
transient  emission  standards  for  Tier  1 
vehicles,  the  Phase  2  standards  for  all 
vehicle  types  and  model  years,  and  the 
transient  and  evaporative  purge  test 
procedures  fdund  in  the  final  version  of 
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I 


the  EPA  document  entitled  "High-Tech 
I/M  Test  Procedures,  Emission 
Standards.  Quality  Control 
Requirements,  and  Equipment 
Specifications".  EPA-AA-EPSD-IM- 
93-1,  April  1994. 

(3)  Within  one  year  from  September 
30,  1994.  the  Commonwealth  must 
submit  the  PADOT  procedures  manual 
for  motorist  compliance  enforcement 
program  oversight  as  an  amendment  to 
the  SIP. 

(4)  Within  one  year  from  September 
30,  1994,  the  Commonwealth  must 
submit  the  PADOT  procedures  manual 
for  quality  assurance  as  an  amendment 
to  the  SIF. 

(b)  The  contingencies  for 
approvability  are  as  follows: 

(1)  If  penalties  are  assessed  against  the 
contractor  under  the  Contractor 
Responsibility  Program  in  lieu  of  the 
penalties  in  67  Pa  Code  §  178.602(b)  of 
the  Pennsylvania  I/M  regulation,  the 
penalties  must  be  equal  to  or  more 
stringent  than  those  in  the 
Commonwealth's  I/M  regulation  and 

(2)  The  present  contractor  or  any 
future  contractors  for  the  Pennsylvania 
I/M  program  may  not  have  any  business 
interest  in  a  vehicle  repair  facility 
anywhere  in  the  continental  United 
States. 

IFR  Doc.  94-21589  Filed  8-30-94;  8:45  am] 

BILLING  CODE  (S6fr-60-P 


40  CFR  Parts  52  and  81 
[TN123-1 -6349-FRL-5062-5] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of 
Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  document 
is  to  accelerate  the  effective  date  for  the 
redesignation  of  Memphis/Shelby 
County,  Tennessee,  from  nonattainment 
to  attainment  for  the  carbon  monoxide 
(CO)  air  quality  standard.  EPA 
previously  published  a  direct  final, 
action  redesignating  the  Memphis/ 
Shelby  County  CO  nonattainment  area 
effective  September  26. 1994.  Since  no 
comments  were  received  during  the 
public  comment  period  on  that  notice 
and  sanctions  would  otherwise  be 
imposed  for  a  brief  period,  this  notice 
makes  the  redesignation  effective 
immediately.  This  action  stops  the 
sanction  clock  and  thus  prevents 
sanctions  from  being  imposed  on  the 
Memphis/Shelby  County  area. 
EFFECTIVE  DATE:  This.action  will  be 
effective  on  August  31. 1994. 


ADDRESSES:  Environmeijlal  Protection 
Agency,  Region  IV,  Air  Programs 
Branch,  345  Courtland  Street  NE, 
Atlanta,  Georgia,  30365. 
FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Franco  of  the  EPA  Region  IV  Air 
Programs  Branch  at  (404)  347-3555  ext 
4211,  and  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  On  July 
26.  1994.  EPA  pubfished  a  direct  final 
notice  (see  59  FR  37939)  redesignating 
the  Memphis/Shelby  County  area  from 
nonattainment  to  attainment  for  CO. 
That  notice  stated  the  effective  date  of 
the  redesignation  would  be  September 
26.  1994,  if  no  adverse  comments  were 
received.  No  adverse  comments  have 
been  received.  Subsequently,  on  August 
4, 1994,  EPA  pubhshed  a  rule  (see  59  FR 
39832)  identifying  areas  with  findings 
in  place  that  would  be  subject  to 
sanctions  under  the  Clean  Air  Act  (the 
Act)  as  amended  in  1990.  This  action 
becomes  effective  on  September  6,  1994. 
The  Memphis/Shelby  County, 
Tennessee,  CO  nonattainment  area  was 
identified  as  one  of  the  areas  which 
would  be  subject  to  sanctions  under 
section  179(A)  of  the  Act  beginning  on 
September  6, 1994. 

The  18-month  clock  leading  to  the 
imposition  of  these  sanctions  was 
started  by  a  letter  dated  January  15, 

1993,  in  which  EPA  found  that  the  State 
of  Tennessee  had  failed  to  submit  a  state 
implementation  plan  (SIP)  for  an 
oxygenated  fuels  program  and 
corrections  to  a  basic  inspections/ 
maintenance  program  by  November  15, 
1992.  These  sanctions  would  be  lifted 
once  the  redesignation  becomes 
effective. 

Under  the  timetable  established  by 
the  August  4, 1994,  sanction  rule  and 
the  July  26,  1994,  redesignation  notice, 
sanctions  would  be  in  place  from 
September  6, 1994,  to  September  26, 

1994,  the  effective  date  established  in 
the  July  26, 1994,  redesignation  notice. 
In  order  to  prevent  the  imposition  of 
sanctions  for  a  three  week  period  on  an 
area  whose  redesignation  to  attainment 
has  been  approved,  EPA  is  hereby 
accelerating  the  effective  date  of  the 
redesignation  and  making  it  effective 
immediately  upon  publication  of  this 
notice.  This  will  alleviate  a  restriction 
for  which  there  is  no  useful  purpose  in 
this  instance. 

Final  Action 

The  EPA  published  this  action  on  July 
26,  1994,  (see  59  FR  37939)  without 
prior  proposal  because  the  Agency 
viewed  this  as  a  noncontroversial 
amendment  and  anticipated  no  adverse 
comments.  Since  no  comments  were 
received  the  final  rule  published  on  July 


26,  1994  (59  FR  37939)  amending  40 
CFR  52.2220  and  §81.343  is  effective 
August  31, 1994,  under  the  authority  of 
the  Clean  Air  Act  (42  U.S.C.  7401- 
7671q). 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide,  Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  August  22,  1994. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
IFR  Doc.  94-21411  Filed  8-30-94;  8:45  am) 
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Administration 

49  CFR  Part  172 

[Docket  No.  HM-145J;  Amdt  No.  172-135] 

RIN  2137-AC56 

Hazardous  Substances 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule;  decision  on  petition 
for  reconsideration. 

SUMMARY:  On  June  20, 1994,  RSPA 
amended  the  Hazardous  Materials 
Regulations  (HMR)  by  designating  15 
hazardous  substances  as  hazardous 
materials  and  amending  the  reportable  ■■ 
quantity  (RQ)  for  34  other  hazardous 
substances  already  designated  as 
hazardous  materials.  Petitioners,  metals 
mining  and  refining  companies, 
requested  that  the  rule  modify  the  HMR 
to  except  from  the  hazardous  material 
designation  copper,  molybdenum  and 
zinc  concentrates  containing  small 
amounts  of  lead  sulfide,  a  hazardous 
substance.  Alternatively,  petitioners 
asked  that  the  effective  date  of  the  rule 
be  stayed  to  allow  for  the  docket  to  be 
opened  for  public  comment.  The 
petition  is  denied.  The  effective  date  of 


that  part  of  the  rule  that  reduces  the  RQ 
for  lead  sulfide  is  extended  for  90  days. 
EFFECTIVE  DATE:  August  31. 1994.  The 
effective  date  of  that  part  of  the  rule, 
published  on  June  20,  1994  (59  FR 
31822)  revising  Table  1  in  Appendix  A 
to  §  172.101  that  reduces  the  RQ  for  lead 
sulfide  is  extended  from  August  29, 
1994  to  November  29, 1994.  - 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Gale.  Office  of  Hazardous  Materials 
Standards,  RSPA.  Department  of 
Transportation,  400  Seventh  Street  SW. 
Washington,  DC  20590-0001, 
Telephone  (202)  366-4488  or  Charles 
HolUnan,  Office  of  the  Chief  Counsel, 
RSPA.  Department  of  Transportation. 
400  Seventh  Street  SW,  Washington.  DC 
20590-0001,  Telephone  (202)  366-4400. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  20,  1994  (59  FR  31822), 
RSPA  amended  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  parts  171- 
180.  by  revising  the  "List  of  Hazardous 
Substances  and  Reportable  Quantities," 
an  Appendix  to  the  Hazardous  Materials 
Table  at  49  CFR  172.101.  The  rule 
added  15  hazardous  substances  to  the 
Appendix  and,  for  34  other  hazardous 
substances,  reduced  the  "Reportable 
Quantity"  (RQ),  the  amount  of  a 
hazardous  substance  in  a  single  package 
that,  under  49  CFR  171.8.  subjects  it  to 
regulation  under  the  HMR. 

The  rule  implements  the  mandate 
under  section  306(a)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  (CERCLA).  42  U.S.C 
9656(a).  Section  9602(a)  of  CERCLA 
directs  the  U.S.  Environmental 
Protection  Agency  (EPA),  through 
rulemaking,  to:  (1)  Designate  as 
"hazardous  substances"  materials  that 
■'when  released  into  the  environment 
may  present  substantial  danger  to  the 
public  health  or  welfare  or  the 
environment";  and  (2)  establish  the  RQ 
for  each  hazardous  substance.  The  RQ  is 
the  amount  of  a  hazardous  substance 
that,  if  released,  requires  notification  of 
the  National  Response  Center.  42  U.S.C. 
9603(a).  Section  9656(a)  directs  that 
each  hazardous  substance  designated  by 
the  EPA  "shall .  .  .  at  the  time  of  such 
listing  or  designation  ...  be  listed  and 
regulated  as  a  hazardous  material"  by 
the  Secretary  of  Transportation  under 
Federal  hazardous  material 
transportation  law  (Federal  hazmat  law). 
49  U.S.C.  5101  etseq. 

The  Research  and  Special  Programs 
Administration  (RSPA)  carries  out  the 
rulemaking  responsibilities  of  the 
Secretary  of  Transportation  under  49 
U.S.C.  5101  et  seq.  RSPAs  June  20. 


1994  rule  revised  the  HMR  to 
incorporate  additional  hazardous 
substance  designations  and  RQ 
modifications  made  by  the  EPA  in  five 
rulemakings  between  November  1990 
and  June  1993  (55  FR  46354.  Nov.  2. 
1990;  55  FR  50450.  Dec.  6. 1990;  57  FR 
37194.  Aug.  18, 1992;  57  FR  47376,  Oct. 
15.  1992;  58  FR  35314.  June  30. 1993). 

The  final  rule  was  issued  without 
public  notice  or  an  opportunity  for 
comment.  The  preamble  stated: 

In  accordance  vnth  the 
Administrative  Procedure  Act.  5  U.S  C 
553(b)(3)(B).  RSPA  has  determined  that 
a  notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  and 
review  are  impracticable  and 
unnecessary.  (CERCLA)  mandates  that 
the  Department  of  Transportation  list 
and  regulate,  as  hazardous  materials 
under  49  CFR  Parts  171-180.  hazardous 
substances  designated  by  the  EPA  under 
CERCLA.  The  EPA  is  the  sole  agency 
authorized  to  designate  hazardous 
substances  and  their  reportable 
quantities  [RQ'sJ.  Therefore.  pubHc 
comment  and  review  aie  unnecessary 
because:  (1)  The  public  was  afforded 
time  to  comment  when  the  EPA 
published  its  notice  of  proposed 
rulemaking  concerning  that  agency's 
change  in  the  subject  RQ's;  and  (2) 
RSPA  does  not  have  the  authority  to 
designate  hazardous  substances  or 
determine  their  reportable  quantities. 
A  hazardous  substance  listed  in  the 
Appendix  to  49  CFR  172.101  is  - 
regulated  imder  the  HMR  as  a  Class  9 
hazardous  material,  when  an  amount 
equal  to  or  exceeding  the  RQ  of  the 
substance  is  transported  in  a  single 
package.  49  CFR  171.8.  If  the  hazardous 
substance  is  in  a  mixture  or  in  solution, 
it  is  regulated  only  when  the 
concentration  of  the  hazardous 
substance  equals  or  exceeds  a 
concentration  that  depends  on  the  RQ  of 
the  substance,  as  follows: 


RQ.  pounds  {kilograms) 

Coricentra- 

tkxi  (t>y 

weight 

percent) 

5000    (2270) 

10 

1000    (454).. „ 

100    (45.4)  „.. 

2 

0.2 

10     (4.54) 

1     (0.454) 

0.02 
0.002 

Id.  A  hazardous  substance  regulated 
under  the  HMR  as  a  Class  9  material  is 
subject  to  requirements  governing 
packaging,  shipping  papers,  package 
marking  and  labelling,  vehicle 
operation,  employee  training  and 
registration.  See  generally  49  CFR 
subpart  107.600;  subparts  172.100- 


172.700;  173.203-173.204;  173.240- 
173.241;  Dart  177. 
The  rule  is  effective  August  29.  1994. 

II.  The  Petition  for  Reconsideration 

PeUtioners  ASARCO.  Inc..  Cominco 
Ltd..  Cyprus  Climax  Metals  Company. 
Magma  Copper  Company.  Montana 
Resources,  and  Phelps  Dodge  Mining 
Company.  coUecdvely.  engage  in  the 
exploration,  mining,  milling,  smelting 
and  refining  of  metals  including  copper, 
molybdenum  and  zinc.  In  the  course  of 
their  activity,  petitioners  offer  for 
transportation  and  transport  significant 
quantities  of  copper,  molybdenum  and 
zinc  concentrates.  Petitioners' 
concentrates  contain  lead  sulfide  in  a 
concentration  between  0.001  and  2.0 
percent. 

Petitioners  request  reconsideration  of 
the  June  20. 1994  rule  because  it 
incorporates  the  EPA's  reduction  of  the 
lead  sulfide  RQ  from  5.000  to  10  pounds 
(58  FR  35314.  June  30.  1993),  and 
thereby,  through  operation  of  the  §  171.8 
mixture  rule,  subjects  to  regulation 
under  the  HMR  certain  of  petitioners" 
copper,  molybdenum  and  zinc 
concentrates  that  until  now  have  not 
been  regulated. 

Petitioners  represent  that  the  lead 
sulfide  in  the  coppter.  molybdenum  and 
zinc  concentrates  is  of  low 
bioavailability '  and  that  these 
concentrates  Currently  are  being 
shipped  safely,  and  contend  on  that 
basis  that  theie  is  no  need  to  regulate 
the  concentrates  as  hazardous  materials. 
Petitioners  cite  several  types  of  costs 
that  they  will  incur  from  designation  of 
the  concentrates  as  hazardous  materials 
and  suggest  that,  contrary  to  RSPAs 
finding  in  the  rule's  preamble.  59  FR 
31823.  the  economic  impact  of  the  rule 
is  not  minimal. 

Petitioners  assert  that  few  U.S.  ports 
accept  bulk  shipments  of  concentrates, 
and  that  of  those  that  do,  many  would 
not  if  the  concentrates  were  designated 
hazardous  materials.  Petitioners  say 
they  have  been  informed  by  officials  of 
the  Port  of  Corpus  Christi,  Texas,  that 
the  port  no  longer  would  accept  bulk 
shipments  of  copper  and  zinc 
concentrates,  if  designated  as  hazardous 
materials.  Petitioners  state  that  if  the 
rule  is  not  modified  to  except  their 
concentrates  from  the  hazardous 
material  designation,  they  might  need  to 
ship  the  concentrates  through  Canadian 
or  Mexican  ports,  adding  millions  of 
dollars  annually  to  their  shipping  costs. 
Petitioners  suggest  that  this  rerouting. 


'  According  to  EPA.  "bioavaiUibility"  is  "th«  rate 
and  extent  to  which  a  substance  Is  absorbed  or 
otherwise  assimilated  into  body  tissue  following 
exposure  bv  various  routes,  sjch  as  ingestion."  S8 
FR  35318. 


IMI 
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by  increasing  the  distances  over  which 
the  concentrates  are  shipped,  would 
increase  the  risk  of  accident  and  release 
of  these  materials.  Petitioners  also 
suggest  that  a  decision  by  U.S.  ports  not 
to  handle  these  materials  could  result  in 
job  losses  among  port  workers. 

Second,  petitioners  predict  that 
concentrates  designated  as  hazardous 
materials  would  be  subject  to  shipping 
surcharges  and  shipping  rate  increases. 

Third,  petitioners  cite  the  general 
costs  of  compliance  with  HMR 
packaging,  shipping  paper,  marking, 
labelling,  placarding  and  employee 
training  requirements.  (Note:  As  Class  9 
materials,  petitioners'  concentrates 
would  not  be  required  to  be  placarded 
in  domestic  transportation.  49  CFR 
172.504(f)(9).) 

Finally,  petitioners  suggest  that  the 
rule  is  inconsistent  with  international 
regulations  that,  according  to 
petitioners,  do  not  subject  the 
concentrates  in  question  to  similar 
regulation.  This,  say  petitioners,  runs 
counter  to  RSFA's  and  DOT'S  policy  to 
seek  a  uniform  global  regulatory 
framework  for  hazardous  material 
transportation. 

Petitioners  assert  that  the  42  U.S.C. 
9636(a)  mandate  to  list  and  regulate 
hazardous  substances  as  hazardous 
materials  does  not  supersede  RSFA's 
delegated  authority  under  49  U.S.C. 
5103  to  designate  as  hazardous 
materials  those  materials  that  "in  a 
particular  amount  and  form  may  pose 
an  unreasonable  risk  to  health  and 
safety  or  property."  Petitioners  concede 
that  §  9656(a)  requires  RSPA  both  to 
designate  lead  sulfide  as  a  hazardous 
material  and  to  recognize  the  10-pound 
RQ  for  lead  sulfide  established  by  the 
EPA,  but  assert  that  this  directive  does 
not  constrain  RSPA's  discretion  to 
determine  the  threshold  concentration 
at  which  a  particular  mixture  containing 
lead  sulfide  is  to  be  regulated  as  a 
hazardous  material.  Petitioners  suggest 
that  the  mixture  table  at  49  CFR  171.8 
is  a  comparable  exercise  of  discretion, 
and  that  RSPA  simply  can  modify  the 
table  in  a  way  that  excludes  their 
concentrates  from  a  hazardous  material 
designation. 

Procedurally,  petitioners  take  issue 
with  RSPA's  failure  to  provide  for 
public  notice  and  comment  before 
issuing  the  rule.  They  argue  that  notice 
and  comment  was  not  "impracticable" 
since  the  rule  was  not  issued  until  a 
year  after  the  EPA  rule  revising  the  RQ 
for  lead  sulfide.  They  contend  that 
comment  was  not  "unnecessary" 
because:  (1)  The  opportunity  to 
comment  during  the  EPA  rulemaking 
did  not  encompass  the  transportation- 
related  ramifications  of  the  EPA  action; 


and  (2)  RSPA  does  have  the  statutory 
authority  to  decide  what  quantity  and 
form  of  materials  in  transportation  may 
pose  an  unacceptable  risk  to  health, 
safety  or  property. 

Petitioners  request  that  RSPA  modify 
the  mixture  table  at  49  CFR  171.8  to 
provide  that  copper,  molybdenum  and 
zinc  concentrates  with  less  than  10 
percent  lead  sulfide  by  weight  are  not 
hazardous  materials.  In  the  alternative, 
j)etitioners  ask  that  the  August  29, 1994 
effective  dale  of  the  rule  be  stayed,  and 
that  the  docket  be  reopened  for  public 
notice  and  comment. 

III.  Decision 

The  petition  for  reconsideration  is 
denied.  RSPA's  statutory  authority 
under  42  U.S.C.  9656(a)  to  "Hst(]  and 
regulated  as  a  hazardous  material"  each 
hazardous  substance  designated  by  the 
EPA  under  42  U.S.C.  9602(a)  does  not 
give  RSPA  the  discretion  to  grant  the 
relief  petitioners  seek. 

A.  History  of  RSPA  Hazardous 
Substance  Regulation 

RSPA  first  subjected  hazardous 
substances  to  regulation  as  hazardous 
materials  in  a  May  22,  1980  final  rule 
(45  FR  34560).  This  rule,  issued  before 
CERCLA  was  enacted,  was  to  assist  the 
transportation  industry  in  complying 
with  section  311(b)(5)  of  the  Federal 
Water  Pollution  Control  Act  (FWPCA), 
33  U.S.C.  1321(b).  Section  1321(b)(2),  a 
forerunner  to  42  US.C.  9602(a)  that 
remains  as  an  independent  EPA 
authority,  directs  the  EPA  Administrator 
to:  (1)  Designate  as  a  hazardous 
substance  any  material  that,  when 
discharged  to  the  navigable  waters  or 
contiguous  zone,  "presentls)  an 
imminent  and  substantial  danger  to  the 
public  health  or  welfare";  and  (2) 
establish  as  the  RQ  for  each  hazardous 
substance  the  quantity  of  that  substance 
that,  if  discharged,  "may  be  harmful"  to 
the  public  health  or  welfare  or  the 
environment.  Section  1321(b)(5) 
requires  the  operator  of  a  facility  from 
which  a  hazardous  substance  in  excess 
of  its  RQ  is  discharged  to  report  the 
discharge  to  the  National  Response 
Center.  The  statute  imposes  cleanup 
liability  on  the  operator,  and  criminal 
and  civil  penalties  for  failure  to  report 
the  discharge.  Motor  vehicles  and 
rolling  stock  are  "facilities"  under  the 
statute.  33  U.S.C.  1321(a)(10). 

The  1980  RSPA  rule  sought  to  address 
transportation  industry  concerns  that  a 
motor  vehicle  or  train  operator  might  be 
subject  to  criminal  penalties  for  failing 
to  report  a  discharge  without  being 
clearly  on  notice  that  the  cargo  included 
hazardous  substances.  44  FR  10676-77 
(Feb.  22, 1979)  (notice  of  proposed 


rulemaking).  The  rule*  amended  the 
HMR  to  designate  hazardous  substances 
as  hazardous  materials,  to  require  that  a 
hazardous  substance  be  identified  on 
the  shipping  paper  accompanying  the 
package,  and  to  impose  a  package 
marking  requirement.  These  measures 
were  to  ensure  the  operator's  awareness 
that  a  hazardous  substance  was  on 
board.  The  rule  also  specified  general 
standards  of  integrity  for  the  container 
in  which  the  hazardous  substance  is 
transported. 

Because  the  FWPCA  reporting 
requirement  applies  only  to  the 
discharge  of  a  hazardous  substance  in 
an  amount  that  exceeds  its  RQ,  the  rule 
limited  the  application  of  the  HMR  to 
hazardous  substance  transportation  in 
two  ways  that  remain  in  the  rule  today. 
First,  a  hazardous  substance  is  a 
hazardous  material,  and  therefore 
regulated  under  the  HMR,  only  when 
the  hazardous  substance  is  being 
transported  in  an  amount  (in  a  single 
package)  in  excess  of  its  RQ.  49  CFR 
171.8.  Second,  whether  transportation 
of  a  hazardous  substance  in  a  mixture  or 
in  solution  is  subject  to  the  HMR  as  a 
hazardous  material  is  determined  by  the 
concentration  of  the  hazardous 
substance  in  the  mixture  or  solution.  Id. 
The  minimum  concentration  subjecting 
the  mixture  or  solution  to  regulation  as 
a  hazardous  material  is  proportional  to 
the  RQ  of  the  hazardous  substance;  the 
higher  the  RQ,  the  greater  the 
concentration  of  hazardous  substance 
permitted  before  the  material  is 
regulated.  These  two  provisions  are 
those  to  which  petitioners  point  in 
arguing  that  RSPA  has  the  discretion  to 
exclude  copper,  molybdenum  and  zinc 
concentrates  from  the  HMR. 

CERCLA  was  enacted  on  December 
11,  1980.  Pub.  L.  96-510,  94  Stat.  2767. 
The  statute  incorporates  the  FWPCA 
requirement  to  report  a  release  of  a 
hazardous  substance  in  excess  of  its  RQ 
and  the  sanctions  for  failing  to  do  so.  42 
U.S.C.  9603(a),  9603(b)^,  9609.  It 
establishes,  for  discharge  reporting  and 
other  purposes,  a  broader  definition  of 
"hazardous  substance"  than  that  under 
33  U.S.C.  1321(b)(2).  The  definition 
includes  hazardous  substances 
designated  by  the  EPA  under  33  U.S.C. 
1321(b)(2),  but  also  specifies  as 
hazardous  substances  materials  of 
environmental  concern  listed  under  the 
FWPCA  at  33  U.S.C.  1317(a);  the  Solid 
Waste  Disposal  Act  at  42  U.S.C.  6921; 
the  Clean  Air  Act  at  42  U.S-C.  7412;  and 
the  Toxic  Substances  Control  Act  at  15 
U.S.C.  2606.  42  U.S.C.  9601(14).  Section 
9602(a)  of  CERCLA,  like  33  U.S.C. 
1321(b)(2),  authorizes  the  EPA 
Administrator  to:  (1)  Designate  as  a 
hazardous  substance  any  other  material 


that,  in  the  Administrator's  judgment, 
'may  present  substemtial  danger  to  the. 
public  health  or  welfare  or  the 
environment"  if  released;  and  (2) 
establish  an  RQ  for  that  material. 
Section  9602(b)  assigns  to  those 
hazardous  substances  incorporated  into 
CERCLA  from  other  Federal  statutes  a 
■default"  RQ  of  one  pound  until  the 
EPA.  through  rulemaking,  specifies  a 
different  RQ. 

Section  9656(a)  of  CERCLA.  as 
enacted,  directed  the  Secretary  of 
Transportation  as  follows: 

Each  hazardous  substance  which  is 
listed  or  designated  as  provided  in 
section  101(14)  of  this  Act  (42  U.S.C. 
9601(14))  shall,  within  ninety  days  after 
the  date  of  enactment  of  this  Act  or  at 
the  time  of  such  listing  or  designation, 
xvhichever  is  later,  be  listed  as  a 
hazardous  material  under  the  Hazardous 
Materials  Transportation  Act  (now 
codified  at  49  U.S.C.  5101  et  seq.). 
■    With  the  enactment  of  CERCLA.  the 
section  9601(14)  definition  immediatelv 
added  to  the  list  of  hazardous 
substances  a  number  of  substances  with 
a  default  RQ  of  one  pound.  On  March 
19.  1981  (46  FR  17738).  RSPA  issued  a 
final  rule  to  implement  the  section 
9656(a)  directive.  In  the  agency's 
judgment,  regulating  the  transportation 
of  a  single  pound  of  many  of  the  listed 
hazardous  substances  would  not  be 
practical  or  cost-effective.  To  comply 
with  the  language  of  section  9656(a).  - 
RSPA  listed  these  hazardous  substances 
as  hazardous  materials,  but  did  not 
regulate  them.  In  denying  a  subsequent 
petition  for  reconsideration.  RSPA 
explained  its  authority  for  listing  but 
not  regulating: 

[I)t  was  the  intent  of  Congress  in 
enacting  (§  9656]  that,  once  DOT  has 
listed  the  materials  subject  to  CERCLA 
as  hazardous  materials.  DOT  retain  (sic) 
the  discretion  pro\ided  by  the 
Hazardous  Materials  Transportation  Act 
to  determine  whether,  and  to  what 
extent,  those  materials  should  be 
regulated. 

46  FR  58086  (Nov.  30.  1981);  see  also 
48  FR  35965.  35969  (Aug.  8.  1983) 
(advance  notice  of  proposed 
nilemaking)  (affirming  RSPA's 
discretion  as  to  whether  and  how  to 
regulate  hazardous  substances  under 
Federal  hazmat  law). 

In  response  to  RSPA's  decision  not  to 
regulate  certain  hazardous  substances  at 
a  one-pound  RQ,  Congress  amended 
section  9656(a)  to  direct  that  hazardous 
substances,  when  designated  by  the 
EPA.  be  "listed  and  regulated"  as 
hazardous  materials.  Pub.  L.  99-499. 
section  202  (Oct.  17. 1986)  (emphasis 
added).  This  is  the  present  langilage  of 
the  statute. 


In  accordance  with  the  amendment. 
RSPA  issued  a  final  rule  on  November 
21.  1986.  subjecting  all  hazardous 
substances  listed  under  42  U.S.C. 
9601(14)  to  the  shipping  paper,  package 
marking  and  packaging  requirements 
applicable  to  hazardous  substances 
under  the  1980  rule.  The  agency,  citing 
its  lack  of  discretion  in  complying  with 
the  statutorj-  mandate,  found  that  public 
notice  and  comment  were  unnecessary 
and  issued  the  final  rule  directly. 

As  the  EPA  has  designated  additional 
hazardous  substances  or  changed  the 
RQ  for  those  afready  designated.  RSPA, 
without  public  notice  or  an  opportunity 
for  public  comment,  has  issued  final 
rules  incorporating  those  changes  into 
the  HMR.  The  present  rule  is  the  fourth 
of  these  (see  preceding  rules  at  54  FR 
34666.  Aug.  21.  1989;  54  FR  39300. 
Sept.  26.  1989;  55  FR  46794.  Nov.  7. 
1990)  With  the  exception  of  training 
and  registration  requirements 
established  by  statute  for  hazardous 
materials  as  a  whole,  the  HMR 
requirements  that  apply  to  the  bulk 
transportation  of  hazardous  substances 
designated  as  hazardous  materials  have 
not  changed  substantially  since  1980. 

B.  RSPA  Discretion  To  Regulate 
Hazardous  Substances 

RSPA's  discretion  in  implementing  42 
U.S.C.  9656(a)  is  limited  in  two 
important  respects. 

First,  the  directive  to  "list  and 
regulate'"  each  hazardous  substance  as  a 
hazardous  material  requires  RSPA,  at 
the  least,  to  provide  a  regulator)' 
framework  to  ensure  that  a  motor 
vehicle  or  train  operator  has  a  means  to 
know  when  the  cargo  includes  a 
reportable  quantity  of  a  hazardous 
substance.  As  discussed  above.  RSPA's 
May  1980  rule,  subjecting  hazardous 
substance  transportation  to  hazardous 
material  shipping  paper  and  package 
marking  requirements,  was  issued  to 
this  end  in  order  to  implement  FUTCA 
discharge  reporting  requirements.  Seven 
months  later,  Congress  enacted 
CERCLA,  essentially  incorporating  the 
FWPCA  hazardous  substance  discharge 
reporting  requirement.  Furthermore,  the 
CERCLA  legislative  history-  reveals  a 
congressional  intent  to  adopt  and 
enhance  the  FWPCA  framework  for 
preventing  and  mitigating  oil  and 
hazardous  substance  spills.  See 
genemllv  H.Rep.  96-1016(11).  1980 
USCCAN  6151.  6160-6223 
(incorporating  H.Rep.  96-172). 
Therefore,  RSPA  reads  section  9656(a) 
to  have  codified  the  basic  purpose  of  the 
RSPA  rule,  that  of  providing  carriers  the 
knowledge  of  their  cargo  needed  to 
comply  with  CERCLA  reporting 
requirements.  Accordingly.  RSPA  has 


no  discretion  to  modify-  the  HMR 
framework  in  a  way  that  undermines  the 
operator  notification  function  of  the 
shipping  paper  and  marking 
requirements.  Congress'  1986 
amendment  to  require  both  listing  and 
regulation  of  EPA-designated  hazardous 
substances  is  further  evidence  of  RSPA's 
limited  discretion. 

Second,  the  regulator)'  framework 
under  Federal  hazmat  law  historically 
has  been  oriented  toward  those 
materials  that,  in  transportation,  present 
immediate  hazards  to  public  health, 
safety  and  property  by  virtue  of  qualities 
such  as  explosivity,  flammability. 
reactivity,  acute  to.xicity.  radioactivity 
and  corrosivity.  RSPA.  in  coordination 
with  the  Department  of  Transportation 
(DOT)  modal  administrations  (Federal 
Highway  Administration.  Federal 
Railroad  Administration,  United  States 
Coast  Guard,  and  Federal  Aviation 
Administration),  possesses  the  expertise 
and  the  resources  to  assess  the  physical 
and  chemical  properties  of  materials  in 
transportation;  to  weigh  the  costs  and 
benefits  of  proposed  regulations:  and  to 
make  considered  regulator)  judgments. 

RSPA  exercises  its  discretion  more 
narrowly  in  regulating  materials  that 
may  pose  longer-term  harm  to  humans 
or  other  animals,  or  harm  to  the 
environment.  As  RSPA  noted  in  1980. 
in  its  first  notice  of  proposed 
rulemaking  to  regulate  hazardous 
substances  as  hazardous  materials: 

DOT  should  not  attempt  to  develop 
the  criteria  for  materials  that  are  subject 
to  the  FWPCA  unless  they  fall  within 
the  realm  of  the  existing  defining 
criteria  for  materials  presently 
designated  as  hazardous  materials. 
(RSPA)  believes  the  EPA  has  both  the 
expertise  and  the  technical  resources 
necessary  to  deal  with  the 
determination  and  designation  of  those 
materials  which  should  be  considered 
for  inclusion  in  the  reporting 
requirement  mandated  by  the  FWPCA. 
44  FR  10677. 

The  assignment  of  authority  under  the 
nVPCA  and  CERCLA  between  DOT  and 
the  EPA  reflects  the  agencies'  relative 
areas  of  expertise  and  resources.  Both  33 
U.S.C.  1321(b)(2)  and  42  U.S.C.  9602(a) 
direct  the  EPA  Administrator  to 
designate  as  hazardous  substances  those 
materials  that  may  substantially 
endanger  pubUc  health  or  the 
environment,  and  to  establish  for  each 
the  RQ  that  determines  which 
hazardous  substance  releases  must  be 
reported.  Both  the  decision  to  designate 
a  material  as  a  hazardous  substance  and 
the  choice  of  an  RQ  are  matters  for  the 
exercise  of  the  EPA  Administrator's 
broad  discretion.  The  assignment  to 
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RSPA  under  42  U.S.C.  9636(a). 
conversely,  is  strictly  confined:  if  the 
EPA  has  designated  a  material  as  a 
hazardous  substance,  RSPA  must  list  it 
and  regulate  its  transportation. 

The  rulemaking  challenged  by 
petitioners  was  preceded  by  a  notice 
and  comment  rulemaking  in  which  the 
EPA  affirmed  its  designation  of  lead 
sulfide  as  a  hazardous  substance,  and 
determined  that  on  the  basis  of  chronic 
toxicity,  the  lead  sulfide  in  petitioners' 
concentrates  warranted  assignment  of 
an  RQ  of  10  pounds.  58  FR  35316.  If 
RSPA  were  to  consider  petitioners' 
argument  that  the  low  bioavailability  of 
the  lead  sulfide  in  their  concentrates 
justifies  excepting  the  concentrates  from 
the  hazardous  material  designation,  the 
result  would  be  untenable.  In  every 
rulemaking  under  section  9656(a),  RSPA 
would  be  required  to  consider,  on  a 
cost-benefit  basis,  the  appropriate  level 
of  Federal  hazmat  regulation  for  each 
hazardous  substance  designated  by  the 
EPA  and  the  appropriateness  of 
excluding  certain  forms  of  hazardous 
substances  from  regulation  entirely. 
Costs  and  benefits  could  not  be 
estimated  without  RSPA  independently 
assessing  the  health  and  environmental 
risks  that  a  hazardous  substance  posed. 
The  statute  caruiot  reasonably  intend 
that  each  hazardous  sut>stance  and  RQ 
designation,  determined  by  the  EPA 
through  consideration  of  public 
comment  and  the  exercise  of  its  own 
expert  judgment,  be  subject  to  full 
reconsideration  by  RSPA  before  it  is 
incorporated  into  the  HMR.  This 
reading  would  be  contrary  to  the 
statutory  recognition  of  agency  expertise 
and  all  notions  of  executive  branch 
efficiency  and  consistency. 

RSPA  does  have  discretion  as  to 
precisely  how  it  regulates  hazardous 
substances  in  transportation.  Regulation 
may  be  extensive  or  minimal.  Vehicle 
operating  requirements,  segregation 
requirements  and  routing  restrictions 
might  be  imposed,  or  shipping  paper 
and  package  notations  might  suffice. 
RSPA's  task  is  to  formulate  a  principle 
that  reconciles  (1)  the  EPA's  authority  to 
adjudge  public  health  and 
environmental  risk  by  designating 
hazardous  substances  and  their  RQ's 
with  (2)  RSPA's  inescapable  discretion 
to  determine  the  specific  requirements 
that  apply  to  the  transportation  of  each 
hazardous  sul}stance. 

The  guiding  principle  is  this:  RSPA, 
in  its  discretion,  may  prescribe 
reasonable  requirements  to  govern  the 
safe  transportation  of  hazardous 
substances,  so  long  as  those 
requirements  do  not,  in  effect,  revisit 
the  EPA's  assessment  of  health  and 
environmental  risks.  In  practice,  this 


means  that  RSPA  may  exercise 
discretion  under  42  U.S.C.  9656(a)  in 
three  respects:  (1)  It  may  prescribe 
regulations  for  the  transportation  of 
hazardous  substances  as  a  chss;  (2)  it 
may  regulate  differently  hazardous 
substances  with  different  RQ's;  and  (3) 
it  may  regulate  hazardous  substances  by 
class  on  the  basis  of  shared 
characteristics  other  than  the  degree  of 
health  or  environmental  risk  posed. 

C.  Petitioners'  Substantive  Claims 

Petitioners  contend  that  althoilgh 
RSPA  must  "hst  and  regulate"  all 
hazardous  substances  as  hazardous 
materials,  it  has  the  discretion  to  except 
copper,  molybdenum  and  zinc 
concentrates  from  the  hazardous 
material  designation.  In  support  of  this 
claim,  petitioners  suggest  that  RSPA 
already  has  exercised  this  sort  of 
discretion  under  49  CFR  171.8.  by:  (1) 
Regulating  hazardous  substances  only 
when  transported  in  excess  of  their 
RQ's;  and  (2)  not  regulating  mixtures 
and  solutions  containing  a  hazardous 
substance,  when  the  hazardous 
substance- is  below  a  specified 
concentration.  Petitioners  ask  that  RSPA 
merely  amend  the  rule  governing 
mixtures  and  solutions  to  Increase  the 
concentration  of  lead  sulfide  that  must 
be  present  in  their  concentrates  before 
they  are  considered  hazardous 
materials. 

Petitioners  argue  that  the  exception 
from  regulation  for  hazardous 
substances  in  amounts  below  their  RQ's 
and  for  those  in  mixtures  or  solutions 
below  the  specified  concentration 
proves  that  RSPA  has  the  discretion  to 
disregard  the  42  U.S.C  9656(a) 
command  to  "list  and  regulate"  each 
hazardous  substance.  These  exceptions, 
however,  do  not  contravene  the  statute, 
but  implement  it.  As  discussed  above, 
the  primary  purpose  of  section  9656(a) 
is  to  provide  for  identification  of  cargo 
subject  to  CERCLA  reporting 
requirements  if  released.  There  is  no 
need  to  regulate  a  hazardous  substance 
being  transported  in  an  amount  below 
its  RQ,  because  no  reportable  release 
could  occur  during  transportation.  42 
U.S.C.  9603(b);  cf.  33  U.S.C  1321(b)(5). 
The  provision  setting  a  minimum 
concentration  for  designating  as  a 
hazardous  material  a  hazardous 
substance  in  a  mixture  or  in  solution  is 
to  simplify  the  operator's  task  of 
determining  whether  an  RQ  of  a 
hazardous  substance  is  present.  45  FR 
34569;  44  FR  10676-77. 

Further,  the  statute  requires  reporting 
of  a  hazardous  substance  release  only 
when  the  release  equals  or  exceeds  the 
RQ  of  the  substance.  42  U.S.C  9603(a). 
This  is  an  implied  finding  that  the 


release  of  a  limited  quantity  of  a 
hazardous  substance  is  of  lesser 
regulatory  concern.  Cf.  33  U.S.C. 
1321(b)(4)  (defining  the  RQ  as  the 
quantity  of  a  hazardous  substance 
"which  may  be  harmful"  to  the  public 
health  or  welfare  or  the  environment). 

Thus,  the  command  to  regulate  the 
transportation  of  "each  hazardous 
substance"  need  not  be  read  to  require 
the  regulation  of  hazardous  substances 
transported  in  any  amount  or 
concentration.  In  view  of  the  costs 
attending  regulation,  §  9656(a)  is  best 
read  to  require  the  regulation  of 
hazardous  substances  in  transportation 
only  in  amounts  that,  if  spilled,  require 
notification  of  the  National  Response 
Center.  For  shipments  in  a  single 
package  of  50,000  pounds  or  less,  the 
§171.8  rule  for  mixtures  and  solutions 
is  a  simple  means  to  determine  that  the 
lading  does  not  amount  to  an  RQ  of  a 
hazardous  substance.  A  small  number  of 
shipments  of  more  than  50,000  pounds 
of  a  hazardous  substance  in  a  mixture  or 
in  solution  may  be  excluded  from 
regulation  despite  containing  more  than 
an  RQ  of  the  hazardous  substance.  A 
regulation  that  implements  a  general 
statutory  command,  however,  cannot 
avoid  some  degree  of  both  over-  and 
underregulation.  In  Ught  of  the  operator 
liability  concerns  imderpinning  the 
§  9656(a)  mandate,  underregulation  was 
remedied  by  the  EPA's  concurrence  in 
the  rule,  and  its  issuance  of  a  notice  that 
carriers  complying  with  reporting 
requirements  in  accordance  with  the 
RSPA  rule  would  be  deemed  to  have 
met  FWPCA  reporting  requirements.  45 
FR  61617  (Sept.  17, 1980);  see  also  45 
FR  74642  (Nov.  10, 1980).  The  two 
limitations  of  49  CFR  171.8  estabUsh, 
directly  or  by  approximation,  a 
regulatory  threshold  at  the  RQ,  and  are 
a  reasoned  interpretation  of  the  42 
U.S.C.  9656(a)  mandate. 

The  EPA  treats  mixtures  and  solutions 
of  a  hazardous  substance  differently 
under  CERCLA  than  RSPA  treats  them 
under  49  CFR  171.8.  See  40  CFR  302.6. 
RSPA's  and  the  EPA's  approaches  differ 
not  because  RSPA  is  second-guessing 
the  EPA  as  to  the  health  and 
environmental  risks  posed  by  hazardous  ■ 
substances  in  mixture  or  solution,  but 
because  the  agencies  simplified  in 
different  ways  the  operator's 
determination  of  whether  an  RQ  of  a 
hazardous  sul)stance  is  present. 
Congress  amended  §  9656(a)  in  1986  to 
correct  RSPA's  failure  to  regulate 
hazardous  substances  with  statutory 
one-pound  RQ's,  but  did  not  take  issue 
with  these  two  aspects  of  49  CFR  171.8. 
This  is  further  evidence  that  the 
regulation  is  consistent  with  statutory 
intent. 


AVith  respect  to  the  allocation  of 
juthority  between  RSPA  and  the  EPA. 
these  two  elements  of  §  171.8  are 
consistent  with  the  principle  set  forth  in 
section  III.B,  above.  The  RQ  is  the 
regulatory  threshold  for  all  hazardous 
substances;  the  treatment  of  hazardous 
substance  mixtures  and  solutions  makes 
distinctions  only  between  hazardous 
substances  with  different  RQ's.  Each 
element  fully  respects  the  EPA's 
hazardous  substance  and  RQ 
designations  and  its  assessment  of  the 
comparative  health  and  environmental 
concerns  of  each  hazardous  substance. 

In  contrast,  the  action  that  petitioners 
ask  RSPA  to  take  is  not  within  RSPA's 
discretion  in  either  respect.  Petitioners 
concede  that  RSPA  is  obligated  to  list 
lead  sulfide  as  a  hazardous  material 
with  an  RQ  of  10  pounds,  but  ask  that 
certain  lead  sulfide  mixtures  be 
designated  as  hazardous  materials  only 
at  a  concentration  of  10  percent  or 
greater,  while  other  lead  sulfide 
mixtures,  as  well  as  other  mixtures 
containing  a  hazardous  substance  with 
an  RQ  of  10  pounds,  are  hazardous 
materials  at  a  hazardous  substance 
concentration  of  0.02  percent.  Contrar\' 
to  the  section  9656(a)  mandate,  this 
would  peimit  the  transportation  of  up  to 
500  times  the  RQ  of  lead  sulfide  in  a 
single  packaging  (more,  if  concentrates 
are  transported  in  bulk  in  a  quantity 
above  50.000  pounds)  without  requiring 
identification  of  the  lading  as  a 
hazardous  substance.  Carriers 
nevertheless  would  remain  subject  to' 
the  CERCLA  reporting  requirement,  and 
to  civil  and  criminal  sanctions  for 
failing  to  comply  with  it.  As  well,  it 
would  convert  the  §  171.8  mixture  rule 
from  a  means  to  simplify  the  operator's 
computation  of  whether  an  RQ  is 
present  to  a  means  of  disregarding  the 
EPA's  conclusion,  expressed  in  the 
designation  of  a  10-pound  RQ.  as  to  the 
relative  risks ihat  lead  sulfide  poses  to 
the  public  health  and  the  environment. 

Tne  foundation  of  petitioners'  claim  is 
that  the  lead  sulfide  in  their  copper, 
molybdenum  and  zinc  concentrates  is 
not  bioavailable,  and  that  these 
concentrates  are  being  subjected  to  a 
regulator)'  regime  not  warranted  by  the 
public  health  and  environmental  risk 
that  they  pose.  RSPA's  discretion  does 
not  extend  to  excepting  lead  sulfide 
from  the  hazardous  material  designation 
on  the  basis  of  its  o\vti  assessment  of 
health  and  environmental  risks. 
Petitioners'  claim  properly  was  before 
the  EPA  during  its  rulemaking  to  . 
consider  adjusting  the  RQ  for  lead 
sulfide.  In  that  rulemaking,  the  issue  of- 
lead  sulfide  bioavailability  was  directly 
raised  by  commenters  and  considered 
by  the  EPA.  See  letters  in  EPA  Docket 


102RQ-31L  from  the  American  Mining 
Congress  (July  7,  1992;  document  3-22); 
Hecla  Mining  Company  (June  17. 1992; 
document  3-6);  Lead  Industries 
Association  (July  7,  1992;  doc.  3-21); 
Charlotte  Biblow  (July  7.  1992;  doc.  3- 
13):  EPA  responses  to  comments  at 
document  4-1  and  58  FR  35319-20.  The 
EPA  determined  not  to  except 
petitioners'  form  of  lead  sulfide  from 
designation  as  a  hazardous  substance, 
and  assigned  lead  sulfide  in  all  forms, 
including  petitioners',  an  RQ  of  10 
pounds.  58  FR  35314.  RSPA  may  not 
revisit  the  EPA's  conclusion. 

Petitioners  argue  that  the  42  U.S.C 
9656(a)  mandate  does  not  supersede 
RSPA's  delegated  authority  to  designate 
as  hazardous  materials  onlylhose 
materials  that  "in  a  particular  amount 
and  form  may  pose  an  unreasonable  risk 
to  health  and  safety  or  property."  49 
U.S.C.  5103.  Petitioners  are  correct  that 
RSPA's  designation  of  a  hazardous 
material  under  §  5103  must  rest  on  a 
finding  that  the  material  may  pose  the 
type  and  degree  of  risk  stated.  The 
authority  to  make  that  finding  carries 
with  it  a  range  of  discretion,  so  that 
ordinarily  a  rulemaking  to  designate  a 
hazardous  material  under  §  5103 
requires  public  notice  and  an 
opportunity  for  comment.  Section 
9656(a)  of  CERCLA,  however,  does  not 
compel  RSP.\  to  designate  hazardous 
substances  as  hazardous  materials  under 
49  U.S.C.^103.  Rather,  it  imposes  an 
independent,  direct  rulemaking 
mandate.  Under  a  section  9656(a) 
rulemaking.  RSPA  need  not.  and  indeed 
may  not,  inquire  as  to  whether  a 
particular  hazardous  substance,  in  a 
particular  amount  and  form,  "may  pose 
an  unreasonable  risk  to  health  and 
safety  or  property."  Section  9656(a)- 
already  has  decided  the  substance's 
status  as  a  hazardous  material. 

As  stated  above,  RSPA  does  have  the 
authority  under  42  U.S.C.  9656(a)  to 
modify-  the  set  of  HMR  requirements 
applicable  to  hazardous  substances  as  a 
class.  In  a  rulemaking  to  consider 
modifying  the  HMR,  RSPA  would  ' 
examine  both  the  statutorj-  purposes  of 
the  hazardous  material  designation 
ander  section  9656(a)  (e.g.,  providing  a 
means  for  motor  vehicle  and  train 
operators  to  know  that  potentially  they 
me  subject  to  CERCLA  reporting 
requirements)  and  the  costs  and  benefits 
of  regulatory  alternatives.  These  options 
are  not  within  the  scope  of  this 
rulemaking  and,  to  the  extent 
petitioners  seek  to  avoid  the  hazardous 
material  designation  entirely,  would  not 
provide  petitioners' the  relief  they  seek. 

Petitioners  do  not  document  their 
claims  as  to  the  safe  transportation 
history  of  copper,  molybdenum  and 


zinc  concentrates;  the  limited  public 
health  and  environmental  risk  of  those 
concentrates;  or  the  consequences  of  the 
June  20, 1994  rule  for,  and  significance 
of  the  costs  to,  the  mining  industry. 
Further,  it  is  not  at  all  clear  that  the  bulk 
of  petitioners'  alleged  costs,  attributable 
to  the  voluntary'  business  decisions  of 
private  port  operators,  are  cognizable  in 
an  agency's  consideration  of  the  costs 
and  t)enefits  of  its  rules.  Regardless, 
because  RSPA  does  not  have  the 
discretion  to  consider  the  factual  basis 
for  petitioners'  request,  the  lack  of 
documentation  and  the  question  of  the 
status  of  petitioners'  costs  are  not 
material. 

D.  Procedural  Claims 

Petitioners  object  to  RSPA's  failure  to 
provide  public  notice  and  an 
opportunity  for  comment  before  issuing 
the  final  rule.  Specifically,  they 
challenge  RSPA's  finding,  under  5 
U.S.C.  553(b)(3)(B).  that  pubUc  notice 
and  conunent  were  not  required  because 
notice  and  comment  would  have  been 
impractical  and  unnecessary. 

Petitioners  assert  that  because  the  rule 
was  issued  nearly  a  year  after  the  EPA 
rulemaking  establishing  the  reduced 
lead  sulfide  RQ.  allowing  for  notice  and 
comment  would  not  have  been 
impractical.  Section  9656(a)  mandates 
that  the  RSPA  final  rule  designating  a 
hazardous  substance  as  a  hazardous 
material  be  issued  "at  the  time"  that  the 
.EPA  publishes  the  hazardous  substance 
designation.  It  can  be  argued  that  this 
language  establishes  the  impracticality 
of  public  notice  and  comment  as  a 
matter  of  law.  Nevertheless,  petitioners' 
argument  that  an  opportunity  for  public 
comment  could  have  been  provided  in 
this  case  certainly  is  correct.  Regardless, 
public  notice  and  an  opportunity  for 
comment  were  not  required  because 
they  were  unnecessar\-. 

As  elaborated  above,  RSPA.  contrar\ 
to  petitioners'  argument,  does  not  have 
the  authority  in  this  rulemaking  to 
decide,,on  the  basis  of  health  and 
environmental  effects,  what  quantities 
and  forms  of  lead  sulfide  should  be 
designated  as  hazardous  materials. 
Public  comment  was  unnecessarj' 
because  it  could  not  have  changed  the 
final  rule. 

rV.  Extension  of  Effective  Date 

Petitioners  indicate  that  it  may  be' 
necessary  to  adjust  shipping 
arrangements  for  copper,  molybdenum 
and  zinc  concentrates  that  as  a  result  of 
the  rule  will  be  designated  as  hazardous 
materials.  "The  effective  date  of  that  part 
of  the  rule  that  reduces  the  lead  sulfide 
RQ  from  5.000  to  10  pounds  is  changed 
from  August  29.  1994  to  November  29, 
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1994.  to  allow  petitioners  sufBcient  time 
to  make  the  necessary  arrangements  and 
otherwise  to  prepare  to  comply  with  the 
rule.  No  other  regulated  party  has 
indicated  that  the  August  29, 1994 
effective  date  poses  a  problem. 
Therefore,  except  with  respect  to  the  RQ 
reduction  for  lead  sulfide,  the  effective 
date  of  the  rule  remains  August  29. 
1994. 

Dated:  August  25. 1994. 
D.  K.  Sharma, 
Administrator. 
IFR  Doc.  94-21500  Filed  »-30-94;  8:45  am) 

BtLUMG  COOe  4910-60-P 


DEPARTMErfT  OF  COMMERCE 

Natkmat  Oceanic  and  Atmospheilc 
Administration 

50  CFR  Part  672 

[Docltef  No.  940835-^«235;  LO.  081294B] 
RIN0648-AH22 

Groundfish  of  the  GuH  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Emergency  Interim  rule;  request 

for  comments. 

summary:  NMFS  has  determined  that  an 
emergency  exists  in  the  groundfish 
fisheries  being  conducted  in  the  Gulf  of 
Alaska  (GOA).  To  preserve  a  significant 
economic  opportunity  that  otherwise 
might  be  foregone,  NMFS  is  reopening 
the  sablefish  hook-and-line  fishery  in 
certain  areas  of  the  GOA  during  the 
September  12-14, 1994,  opening  of  the 
Pacific  halibut  fishery.  NMFS  is  also 
increasing  the  directed  fishing  standard 
for  sablefish  in  the  Southeast  Outside 
District  of  the  GOA  during  this  same 
time  period  and  is  establishing  the 
framework  authority  to  allow  an 
increase  in  the  directed  fishing  standard 
for  sablefish  during  any  subsequent 
opening  of  a  Pacific  halibut  fishery. 
DATES:  Effective  September  12, 1994 
through  December  10,  1994.  Comments 
must  be  received  by  September  15, 
1994. 

ADDRESSES:  Comments  should  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668.  Juneau,  AK  99802-1668. 
Attention:  Lori  Gravel.  Copies  of  the 
Environmental  Assessment  prepared  for 
the  emergency  rule  may  be  obtained 
from  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix.  907-586-7228. 


SUPPLEMENTARY  INFORMATION: 
Background 

Fishing  for  groundfish  by  U.S.  vessels , 
in  the  exclusive  economic  zone  of  the 
GOA  is  managed  by  the  Secretary  of 
Commerce  (Secretary)  according  to  the 
Fishery  Management  Plan  (FMP)  for 
Groundfish  of  the  GOA.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Coimcil)  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
(Magnuson  Act),  and  is  implemented  by 
regulations  governing  the  U.S. 
groundfish  fisheries  at  50  CFR  part  672. 
General  regulations  that  also  pertain  to 
U.S.  fisheries  are  codified  at  50  CFR  part 
620. 

At  times,  amendments  to  the  FMP  or 
its  implementing  regulations  are 
necessary  to  respond  to  fishery 
conservation  and  management  problems 
that  cannot  be  addressed  within  the 
time  frame  of  the  normal  procedures 
provided  for  by  the  Magnuson  Act. 
Section  305(c)  of  the  Magnuson  Act 
authorizes  the  Secretary  to  implement 
emergency  regulations  necessary  to 
address  these  situations.  These 
emergency  regulations  may  remain  in 
effect  for  90  days,  with  a  possible  90- 
day  extension. 

The  1994  directed  sablefish  hook-and- 
line  fishery  was  open  for  10  days  in 
May.  Dxuing  this  opening  the  halibut 
prohibited  species  catch  (PSC)  limit  was 
reached,  but  the  full  sablefish  hook-and- 
line  total  allowable  catch  (TAG)  amount 
in  the  GOA  was  not  harvested. 
Regulations  at  §672.20(f)(3)(ii)  prohibit 
directed  fishing  for  groundfish  by 
vessels  using  hook-and-line  gear  once 
the  halibut  PSC  limit,  aiuiually 
specified  for  vessels  using  this  gear 
type,  is  reached. 

Accordingly,  the  GOA  was  closed  to 
directed  fishing  for  groundfish  by 
vessels  using  hook-and-line  gear  (other 
than  demersal  shelf  rockfish  in  the 
Southeast  Outside  District)  under 
§  672.20(f)(3)(ii)  from  May  28  to 
December  31, 1994  (59  FR  17737,  April 
14,  1994;  59  FR  43296,  August  23, 
1994).  However,  6,479  metric  tons  (mt), 
or  30  percent,  of  the  1994  sablefish 
hook-and-line  quota  share  remains 
unharvested.  Regulations  implementing 
directed  fishing  standards  for  sablefish 
(§672.20{g)(4)(i))  limit  retention  of  this 
species  on  a  vessel  in  the  hook-and-line 
fisheries  to  less  than  4  percent  of  the 
total  amount  of  all  other  fish  species 
retained  at  the  same  time  on  the  vessel 
during  a  fishing  trip.  The  remaining 
amount  of  sablefish  TAG  specified  for 
vessels  using  hook-and-line  gear 
exceeds  potential  bycatch  needs  in  the 


hook-and-line  fisheries  for 
nongroundfish. 

Tne  International  Pacific  Halibut 
Commission  (IPHC)  has  announced  a 
48-hour  opening  of  the  Pacific  halibut 
fishery  fiom  12  noon  Alaska  local  time 
(A.l.t.)  September  12. 1994  to  12  noon 
A.l.t  September  14. 1994.  The  halibut 
opening  provides  the  opportunity  for 
NTMFS  to  reopen  the  sablefish  fishery  to 
allow  some  of  the  remaining  sablefish 
TAG  to  be  harvested  and  revenue  to  be 
generated  that  would  otherwise  be 
foregone  had  the  halibut  fishery  not 
been  opened  in  September.  The  IPHC 
supports  a  concurrent  halibut/sablefish 
opening  in  September. 

This  emergency  rule:  (1)  Opens  the 
GOA  sablefish  hook-and-line  fishery  in 
the  Western  and  Central  Regulatory 
Areas  and  the  West  Yakutat  district  of 
the  Eastern  Regulatory  Area  for  the 
duration  of  the  September  Pacific 
halibut  fishery  opening.  (2)  increases 
the  directed  fishing  standard  for 
sablefish  in  the  Southeast  Outside 
District  of  the  Eastern  Regulatory  Area 
of  the  GOA  for  the  duration  of  the 
September  Pacific  halibut  fishery 
opening,  and  (3)  establishes  authority 
for  the  Regional  Director  to  increase  the 
directed  fishing  standard  for  sablefish 
during  any  subsequent  opening  of  the 
halibut  fishery.  Details  of  this 
emergency  rule  follow. 

Sablefish  Management 

This  emergency  rule:  (1)  Opens  the 
sablefish  hook-and-line  fishery  to 
directed  fishing  in  the  Western  and 
Central  Regulatory  Areas  and  in  the 
West  Yakutat  District  of  the  Eastern 
Regulatory  Area  from  12  noon  A.l.t. 
September  12, 1994,  to  12  noon  A.l.t. 
September  14, 1994;  and  (2)-inereases 
the  retainable  bycatch  amounts  of 
sablefish  to  30  percent  in  the  Southeast 
Outside  District  of  the  Eastern 
Regulatory  Area  from  12  noon  A.l.t. 
September  12. 1994.  to  12  noon  A.l.t. 
September  14. 1994. 

The  unanticipated  circumstances  of 
the  May  1994  sablefish  fishery  left  a 
significant  amount  (6.479  mt)  of 
sablefish  TAG  unharvested.  A 
concurrent  halibut/sablefish  opening 
would  allow  optimum  utifization  of 
both  species.  The  legal-sized  halibut 
that  might  be  caught  in  the  directed 
sablefish  fishery  would  be  attributed  to 
the  IPHC  halibut  quota. 

Sablefish  will  remain  closed  to 
directed  fishing  with  hook-and-line  gear 
in  the  Southeast  Outside  District  of  the 
Eastern  Regulatory  Area  of  the  GOA 
during  the  September  12-14  halibut 
opening.  Not  enough  sablefish  TAG 
remains  in  the  Southeast  Outside 
District  to  support  a  directed  fishery 
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However,  because  455  mt  of  sablefish 
remain  unharvested  in  the  Southeast 
Outside  District,  NMFS  will  increase  the 
directed  fishing  standard  for  sablefish 
from  the  current  4  percent  to  30  percent 
from  12  noon  A.Lt.  September  12  to  12 
noon  A.l.t.  September  14.  1994.  The 
current  4  percent  retainable  bycatch 
amount  would  only  allow 
approximately  109  mt  of  sablefish  to  b« 
harvested.  Based  on  NMFS'-. 
calculations,  an  increase  in  the  bvtatch 
retention  limit  to  30  percent  would 
allow  harvest  of  most  of  the  remaining 
sablefish  in  the  Southeast  Outside 
District.  This  would  provide  incrRased 
revenue  for  that  sector  of  the  sablefish 
industry  that  fishes  in  the  Southeast 
Outside  Distl-ict. 

The  IPHC,  in  conjunction  with  NMFS, 
determined  that  the  optimum  length  for 
the  concurrent  halibut/sablefish 
opening  would  be  2  days  in  the  Western 
and  Central  Areas  and  in  the  West 
Yakutat  District.  The  halibut  that  is . 
caught  as  bycatch  in  the  sablefish 
fishery  will  be  counted  against  the 
Pacific  halibut  quota.  A  minimal 
amount  of  unavoidable  discards  of 
undersized  halibut  will  occiu-  in  the 
sablefish  fishery.  The  IPHC  estimates 
that  minimal  discards  of  halibut  in  the 
dire<,ied  sablefish  fishery  could  also 
occur  as  a  result  of  operators  of  vessels 
participating  in  either  fishery  attaining 
their  halibut  trip  limits.  However,  thosr* 
discards  would  not  be  expected  to 
exceed  10  mt. 

Based  on  the  daily  catch  rate  of 
sablefish  in  the.May  1994  directed 
sablefish  fishery,  the  September 
sablefish  fishery  could  potentially 
harvest  90, 1246,  and  542  mt  (round- 
weight  equivalent)  in  the  Western, 
Central,  and  West  Yakutat  areas, 
respectively.  The  headed-and-gutted  ' 
(Eastern  cut)  sablefish  product  is  valued 
at  approximately  $2,00/lb  (or  S4  40/kg). 
To  determine  an  approximate  value  of 
the  expected  sablefish  harvest  in 
September,  the  anticipated  round- 
weight  harvest  amount  (in  pounds)  is 
multiplied  by  a  product  recovor\'  rate  of 
0.63  to  convert  the  weight  to  a  h^aded- 
andgutted  weight  equivalent.  This 
value  is  multiplied  by  the  S2.00/lb 
($4. 40/kg),  headed-and-gulted  value  for 
the  sablefish.  Using  these  calculations, 
the  Western,  Central,  and  West  Vakut.it 
Areas  could  potentially  genemte 
approximately  $250,000.  53,461.000, 
.uid  $1,506,000,  respectively,  during  the 
2-day  September  opening.  This  would 
bring  an  additional  revenue  of 
approximately  $5,217,000  to  the  GOA 
sablr'fish  industry  without  significantly 
i):c:roasing  halibut  discards.  Complete 
hardest  of  the  remaining  TAG  amount  of 
455  mt  in  the  Southeast  Outside 


District,  under  die  revised  directed 
fishing  standards,  would  contribute  an 
additional  Sl.264.000  to  the  sablefish 
revenue,  for  a  total  of  $6,431,000. 

The  value  of  dressed,  head-off  halibut 
is  estimated  to  be  $1.50/lb  (or  $3.30/kg). 
Based  on  the  price  difference  for  halibut 
and  sablefish.  a  significant  number  of 
vessels  would  likely  target  on  sablefish 
during  the  concurrent  2-day  opening. 

Framework  Authority  to  Increase  the 
Directed  Fishing  Standard 

This  emergency  rule  also  establishes 
the  authority  for  the  Director,  Alaska 
Region.  NMFS  (Regional  Director)  to 
iDcre.ase  the  directed  fishing  standard 
for  sablefish  (§672.20(g)(4)(iii))  during 
any  subsequent  opening  of  the  halibut 
fishery.  The  directed  fishing  standard 
for  sablefish  could  be  increased  in  areas 
closed  to  directed  fishing  for  sablefish. 
based  on  the  following  criteria;  (1)  The 
increase  uK>uld  occur  in  a  GOA 
regulatory  area  or  district  and  during  a 
time  period  that  the  IPHC  has 
authorized  an  opening  for  Pacific 
halibut,  under  50  CFR  part  301;  (2)  a 
sufficient  amount  of  sablefish  TAG 
would  remain  unharvested  in  the  area  to 
support  an  increased  hardest  of 
sablefish  consistent  with  any  increase  in 
the  directed  fishing  standard  for  this 
species;  and  (3)  the  duration  of  the 
Pacific  halibut  fishery  opening  and  the 
anticipated  fishing  effort  would  not 
result  in  an  overharvest  of  a  sablefish 
TAG. 

Establishment  of  the  framework 
authority  would  give  NMFS  the 
Hexibility  to  allow  further  harvest  of 
sablefish  and  hence  increase  revenue. 

NMFS  concurs  that  the  above 
regulator^'  measunVs  must  be 
implemented  by  emergency  rulemaking 
to  provide  the  economic  opportunity  for 
the  sablefish  industry  to  re.;iize  revenue 
that  would  otherwise  be  foregone  had  a 
directed  sablefish  fishen,  not  bonn 
authorized  in  September  1994. 
Comments  on  this  action  are  invited 
through  September  15.  1954.  (See 
ADDRESSES). 

Classification 

This  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  .^ct  to  prepare  a  regulatory 
fiexibility  analysis  because  it  is  issued 
without  opportunity  for  prior  puWic 
comment,  and  none  has  be(?n  prepared. 

This  rule  has  been  determined  to  b«^ 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  Administrator  for 
Fisheries,  NO.^.A  (AA).  finds  that  the 
immediate  need  to  provide ^n 
opportunity  to  optimize  the  harvest  of 
sablefish  in  conjunction  with  the  IPHC 


announc«nent  of  the  re-opening  of  the 
Pacific  halibut  fishery*  in  September 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  ar.d 
an  opportunitv'  for  pubfic  comment, 
pursuant  to  authority  set  forth  at  5 
U.S.Q  553(b)(B).  as  such  procedur«s 
would  be  impracticable.  Further,  the  AA 
finds  that  the  re-opening  of  the  diretneti 
fishery,  increase  in  the  directed  fishing 
standard  for  sablefish,  and  the 
regulatory  amendment,  relieve  a 
restriction  and,  therefore,  pursuant  to 
authority  at  5  U.S.C  553(d)(1).  this  n?!.' 
is  effective  concxurent  with  the  re- 
opening of  the  Pacific  halibut  fishery. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  .August  25,  1994. 
Charles  Kamella, 

Acting  Program  Afoncjgenient  Offict-r. 
Saiional  Marine  Fisheries  Sen-jce. 

For  the  reasons  set  out  in  the 
preamble.  50  rJ"R  part  672  is  amended 
as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  Ll.S  C  1801  et  mxj. 

2.  From  September  12,  1994  until 
December  10,  1994  §672.20.  paragraphs 
(f)(3)(ii)  and  (g)(4)(i)  are  suspended  and 
new  paragraphs  (0(3)(iv)  and  (gl(4)(i!i) 
are  added  as  follows: 

§672.20    General  limitations. 


(0*  •  * 

(3)  •    •    • 

(iv )  Hook-and-linp  fisheries — (A) 
Groundfish  other  than  demersal  shtlf 
rockfish  in  the  Southeast  Outside 
District.  Except  as  provided  under 
paragraph  (f){'^)(iv)(B)  of  this  section,  if. 
during  the  year,  the  Regional  Director 
determines  that  jthe  catch  of  hahbut  by 
operators  of  vessels  using  hook-and-line 
gear  in  groundfish  fisheries  other  than 
the  directed  fishery  for  demersal  shpll 
n>rkfish  in  the  Southeast  Outside 
Districi  will  reach  the  halibut  byiatch 
allov.ance.  or  seasonal  apportionment 
thereof,  specified  for  hook-and-line  g««r 
under  paragraph  (f)(1)  of  this  section. 
NMFS  will  publish  a  document  m  thi- 
Federal  Register  prohibiting  diii^rted 
fishing  for  groundfish,  other  than 
demersal  shelf  rockfish  in  the  Southeast 
Outside  Distrid,  by  operators  of  vessels 
using  hook-and-line  gear  for  the 
remainder  of  the  season  to  which  the 
halibut  bycatch  ailow^ce  or  seasonal 
apportionment  thereof  applies. 
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(B)  Sablefish.  Directed  Bshing  for 
sablefish  by  operators  of  vessels  using 
hook-and-line  gear  is  authorized  from 
12  noon  Alaska  local  time  (A.l.t.) 
September  12. 1994,  to  12  noon  A.l.t. 
September  14, 1994.  in  the  Western  and 
Central  Regulatory  Areas  and  the  West 
Yakutat  District  of  the  Eastern 
Regulatory  Area. 

(C)  Demersal  shelf  rockfish  in  the 
Southeast  Outside  District.  If,  during  the 
.year,  the  Regional  Director  determines 
that  the  catch  of  halibut  by  operators  of 
vessels  using  hook-and-line  gear  in  the 
directed  fishery  for  demersal  shelf 
rockfish  in  the  Southeast  Outside 
District  will  reach  the  halibut  bycatch 
allowance,  or  seasonal  apportionment 
thereof,  specified  for  this  fishery  under 
paragraph  (f)(1)  of  this  section,  NMFS 
will  publish  a  document  in  the  Federal 
Register  prohibiting  directed  fishing  for 
demersal  shelf  rockfish  in  the  Southeast 
Outside  District  by  vessels  using  hook- 
and-line  gear  for  the  remainder  of  the 
season  to  which  the  halibut  bycatch 
allowance  or  seasonal  apportionment 
thereof  applies. 


(g)*  •  * 

(4)  •   •   • 

(iii)  Sablefish.  (A)  Except  as  provided 
under  paragraphs  (g)(4)(iii)  (B)  and  (C) 
of  this  section,  the  operator  of  a  vessel 
is  engaged  in  directed  fishing  for 
sablefish  if  he  retains  at  any  particular 
time  during  a  trip  sablefish  caught  using 
hook-and-line  gear  in  an  amount  equal 
to  or  greater  than  4  percent  of  the  total 
eunount  of  all  other  fish  species  retained 
at  the  same  time  by  the  vessel  daring 
the  same  trip. 

(B)  In  the  Southeast  Outside  District 
of  the  Eastern  Regulatory  Area  during 
the  time  period  ft-om  12  noon  Alaska 
local  time  (Alt.)  September  12.  1994  to 
12  noon  A.l.t.  September  14.  1994.  the 
operator  of  a  vessel  is  engaged  in 
directed  fishing  for  sablefish  if  he 
retains  at  any  particular  time  during  a 
trip  sablefish  caught  using  hook-and- 
line  gear  in  an  amount  equal  to  or 
greater  than  30  percent  of  the  total 
amount  of  all  other  fish  species  retained 
at  the  same  time  by  the  vessel  during 
the  same  trip. 

(C)  The  Regional  Director  may 
increase,  by  publication  of  a  document 


in  the  Federal  Register,  the  directed 
fishing  standard  for  sablefish  for  an  area 
of  the  Gulf  of  Alaska  for  which  directed 
fishing  for  sablefish  is  closed,  provided 
that: 

(2)  The  increase  would  occur  in  a  Gulf 
of  Alaska  regulatory  area  or  district  and 
during  a  time  that  the  International 
Pacific  Halibut  Commission  has 
authorized  an  opening  for  Pacific 
halibut,  under  50  CFR  part  301; 

(2)  A  sufficient  amount  of  sablefish 
total  allowable  catch  would  remain 
unharvested  in  the  area  to  support  an 
increased  harvest  of  sablefish  consistent 
with  any  increase  in  the  directed  fishing 
standard  for  this  species;  and 

(3)  The  duration  of  the  Pacific  halibut 
fishery  opening  and  the  anticipated 
fishing  effort  would  not  result  in  an 
overharvest  of  a  sablefish  total  allowable 
catch  amount. 
*•«••■ 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credrt  Corporation 
7  CFR  pan  1425 

RIM  056(^^070 

Cooperative  Marketing  Associations; 
Eligibility  Requirements  for  Pnce 
Support 

AGENCY:  Commodilv  Crodit  Ciirporation. 
HSDA. 

ACTION:  Proposed  ruleniaking. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  is  proposing  to 
amond  the  regulations  governing  the 
participation  of  cooperative  marketing 
associations  (CMA)  in  CCC  pria» 
support  programs  to  ensure:  the 
equitable  treatment  of  CMA  members 
and  individual  producers;  the 
Government  does  not  accept  undue  risk 
in  providing  CMA  price  support 
program  benefits;  and  the  efficient 
delive.'^  of  CMA  price  support  pi-ogr<un 
benefits.  This  proposed  rule:  changes 
CMA  bylaw  requirements  to  reflect 
currrnt  CMA  organizational  and 
operational  procedures;  requires 
approved  cotton  CM,^  retention  of 
ser\'ices  provided  by  servicing  agent 
banks;  requires  approved  CMA 
monitoring  of  payments  they  rtH.>?ive  on 
'  behalf  of  their  members  to  ensure  that 
member  payments  do  not  e.xo^ed 
paymont  limits;  and  makes  other 
admi;i;.sirative  changes. 

DATES:  Written  comments  must  b«; 
rec-eived  on  or  before  SeptombHr  30. 
1 994  in  order  to  be  assun^d  of 
consideration. 

ADDRESSES:  Send  comments  to  Director, 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  Agricuhural  Stabilization  and 
Conservation  Service  (ASCS).  U.S. 
Department  of  Agriculture  (IISDA),  P.O. 
Box  2415.  Washington.  DC  20013-2415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Ackley,  Chief,  Cooperative 
and  Analysis  Branch;  Cotton,  Grain,  and 
Rice  Price  Support  DivisLiin.  A.ST-S. 
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SUPPLEMEMTAflY  INFORMATION- 

Executive  Order  12866 

This  proposed  rule  has  been 
,    determined  to  be  significant  for 

purposes  of  Executive  Order  12865  and, 
therefore,  has  been  reviewed  by  OMB. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are 
Commoditv  Loans  and  Purchase.s — 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  requirtid 
by  5  U.S.C  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rnlemaking  with  respect  to  the  subject 
matter  of  these  determinations.    . 

Environmental  Evaluation 

It  has  been  cietermined  bv  an 
environmental  evaluatittn  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  hiunan  environment. 

Executive  Order  12372 

This  program  is  not  sub)e<i  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
r.onsulfation  with  Stsle  and  lo«:al 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  info  Federal 
Register  at  48  FR  29115  (June  24.  1983). 

Executive  Order  12778 

This  proposed  rule  has  bttin  reviewed 
pursuant  to  Executive  Ortier  12778.  To 
the  extent  State  and  local  laws  arp  in 
conflict  with  these  regula;nr\ 
provisions,  it  is  the  intent  o.  CCC  that 
the  terms  of  the  regulations  prevail. 
Prior  to  any  judicial  ai  tinn  in  acou.rt  of 
competent  jurisdirtion.  administrative 
review  under  7  CFR  part  780  mu.st  be 
exhausted. 

Paperwork  Reduction  Act 

The  information  collectiim 
requirements  for  CMA  participatiun  in 
the  price  support  program  on  U;ha]f  of 
their  members  have  been  approved  for 
use  by  the  Office  of  Management  and 
Budget  (OMB)  thmugh  Marti  31, 1996. 
and  assigned  OMB  No.  0560-0040.  The 
amendments  to  7  CFR  part  1425  set 


forth  in  this  proposed  rule  impos*jrew 
or  revised  information  collection 
requirements  in  monitoring  the 
application  of  statuton,'  pavment 
limitation  provisions  to  members  of 
CMA  when  the  CMA  participates  in 
CCC  price  support  program  on  behalf  of 
their  members.  ASCS  will  submit  an 
addendum  to  O.MB  to  revise  the 
information  collection  supporting 
statement  for  OMB  No.  0560-0040. 

Public  reporting  burden  for  ail 
collections  is  estimated  to  average  fnim 
1  to  2  hours  per  response.  incJuJing 
time  for  reviewing  inst;-uctions. 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  competing  and  reviewing 
the  collfiction  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
colle«:tion.  including  suggestions  for 
reducing  the  burden,  to  the  Department 
of  Agriculture.  Clearance  OfficT'r.  OIR.M, 
P.O.  Box  7630.  Washington.  DC  2025O- 
0001 ;  and  to  the  Office  uf  Management 
and  Budget,  Paperwork  Reduction 
Project  {OMB  No.  0560-0040). 
Washington.  DC  20503. 

Background 

CM.A  participation  in  CCC  prio» 
support  programs  on  behalf  of  their 
members  must  be  approved  bv  ClXl 
When  approved,  a  CMA  may  partir-jp.ili' 
in  priinj  support  programs  in  murh  the 
same  w.iy  as  individual  produc-ers.  The 
regulations  at  7  CFR  part  1425  o)rtain 
the  requirements  for  CMA  partii  ip.-itit)i) 
This  proposed  rule  amends  those 
requirements. 

In  a  previous  amendment,  cbixhIh. 
flaxseed,  mustard  seed,  rapesei^d. 
safflovver.  and  sunflower  seed  wer«' 
added  to  the  list  of  authorized 
commoditii-s  for  whiiJi  a  CMA  niav 
apply  for  ptire  support.  Howex  er.  thevi' 
additional  (.ommodities  were 
inadvertentU  omitted  from  §1425.3td) 
This  proposed  rule  revises  ^  1425. 31ri) 
by  adding  these  commodiiics  to  the  hsi 
of  authoiized  commo<Jities. 

Rt^ulatiuns  i»;e  being  prepajed  tu 
authorize  pritv  support  for  shorn 
ni'.'hair  and  sliorn  wool  to  individual 
prtxlucers.  This  proposed  rule  aiids 
theho  coiiimodities  to  the  list  of 
authorized  commodities  for  an 
approved  VJ^iA  in  §  1425.3(d). 

This  proposed  rule  adds  a  new 
§  1425.3(i)  to  provide  that  an  approv«i 
CMA  may  receive  loan  deficiency 
payments,  when  applicable,  on  iieh.df  i>i 
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its  members.  This  reflects  an  earlier 
decision  to  allow  an  approved  CMA  to 
obtain  loan  deficiency  payments  on 
behalf  of  its  members  in  the  same  way 
individual  producers  participate  in 
price  support. 

This  proposed  rule  defines,  by 
reference,  die  terms  "person"  and 
"producer"  by  amending  redesignated 
§  1425. 3(j)  and  (k)  using  the  definitions 
contained  in  part  1413  of  this  title. 
These  «re  the  same  definitions  used  for 
individual  producers  participating  in 
various  price  support  programs. 

This  proposed  rule  revises  §  1425.4(a) 
to  indicate  that  a  CMA  must  apply  to 
■  participate  in  a  price  support  program" 
as  defined  in  added  §  1425. 3(i)- 

This  proposed  rule  revises 
§  1425.4(b)(7)  to  change  the  reference 
from  §  1425.17  to  §  1425.18. 

The  CMA  annual  recertification 
requirement  is  currently  contained  in 
the  title  to  §  1425.5(c).  This  proposed 
rule  places  that  requirement  in  the  text 
of  §  1425.4(c).  An  approved  CMA  may 
alter  its  organizational  structure  or 
operations  after  its  initial  approval  in 
such  a  way  to  affect  compliance  with 
this  regulation.  This  proposed  rule  adds 
§  1425.4(e)  to  require  an  approved  CMA 
to  resubmit  complete  "initial" 
applications  every  5  years,  or  more 
often,  as  required  by  CCC.  The 
information  submitted  will  be  used  to 
evaluate  the  continued  compliance  with 
these  regulations  by  each  approved 
CMA. 

An  approved  cotton  CMA  may  enter 
into  a  Form  CCC-Cotton  G,  Cotton 
Cooperative  Loan  Agreement,  with  CCC 
that  allows  the  CMA  to  obtain  cotton 
price  support  through  servicing  agent 
banks  that  are  agents  of  CCC.  This 
proposed  rule  adds  §  1425.4(f)  to  require 
the  execution  of  this  agreement  before  a 
CMA  can  participate  in  the  cotton  price 
support  program. 

A  CMA  requesting  approval  to 
participate  in  the  price  support  program 
on  behalf  of  their  members  must  comply 
with  this  regulation.  However,  on 
occasion,  a  CMA  may  not  be  able  to 
fully  comply  with  the  all  regulations  for 
reasons  beyond  the  control  of  the  CMA. 
or  because  the  CMA  articles  of 
incorporation  or  bylaws  may  require 
amending.  This  proposed  rule  revises 
§  1425.6(b)(2)  to  authorize  CCC  to  grant 
conditional  approval  for  a  CMA  that 
substantially  meet  all  requirements  of 
this  regulation  to  participate  in  a  price 
support  program: 

(1)  When  failure  to  comply  with  the 
regulations  is  determined  to  be  beyond 
the  control  and  not  due  to  the 
negligence  of  a  CMA.  or 

[2]  When  the  articles  of  incorporation 
or  bylaws  of  a  CMA  do  not  comply  with 


the  regulations  and  the  board  of 
directors  provide  resolutions  agreeing  to 
recommend  the  necessary  revision  of 
the  articles  of  incorporation  or  bylaws  to 
the  membership  at  the  next  membership 
meeting. 

An  approved  CMA  may  have 
members  that  are  also  a  CMA.  CMA 
members  must  also  abide  with  the 
provisions  of  this  regulation.  This 
proposed  rule  revises  §  1425.7(a)  to 
provide  that  CCC  approval  of  a  CMA  to 
participate  in  a  price  support  program 
may  be  withdrawn  if  any  member  CMA 
does  not  operate  in  accordance  with 
representations  made  in  the  application 
for  approval. 

TheTegulation  provides  that  an 
approved  CMA  must  be  owned  and 
controlled  by  its  active  members  to  help 
ensure  that  the  CMA  is  operated  for  the 
benefit  of  its  active  members. 
Determinations  of  active  member 
ownership  are  based  on  a  requirement 
that  active  members  must  own  more 
than  50  percent  of  an  approved  CMA 
allocated  equity.  However,  the  amount 
of  equity  allocated  to  active  members 
must  not  include  equity  a  member 
obtains  as  a  result  of  a  loan  that  is  not 
repaid  within  a  reasonable  time. 
Because  the  term  "reasonable  time"  may 
be  subject  to  varj'ing  interpretations, 
this  proposed  rule  revises  §  1425.8(b)(2) 
to  require  that  any  such  loans  not  repaid 
in  one  year  shall  be  excluded  from  the 
amount  of  equity  owned  by  active 
members  of  the  CMA. 

This  proposed  rule  revises  §  1425.8(e) 
to  correct  a  typographical  error. 

On  occasion,  a  CMA  requests  for 
approval  to  participate  in  the  price 
support  program  on  behalf  of  members 
and  the  CMA  has  amended  its  articles 
of  incorporation  or  bylaws  to  contain 
the  verbatim  article  of  incorporation  and 
bylaw  provisions  contained  in  this 
regulation.  This  proposed  rule  amends 
§  1425.9  to  provide  that  approved  CMA 
need  not  amend  their  articles  of 
incorporation  and  bylaws  to  contain  the 
same  wording  as  the  regulation.  The 
articles  of  incorporation  and  bylaws 
must  only  contain  provisions  that 
comply  with  the  regulation. 

The  regulation  provides  that  an 
approved  CMA  may  only  allow  elected 
directors  to  make  nominations  to  fill 
officer  positions.  This  is  unduly 
restrictive  and  more  CMA"s  are  now 
allowing  members  to  make  nominations 
to  fill  officer  positions.  In  addition, 
member  nominations  allow  individual 
members  a  more  direct  role  in  selecting 
officers.  This  proposed  rule  revises 
§  1425.9(d)  to  allow  members  to  make 
nominations  to  fill  officer  positions 
when  the  articles  of  incorporation  or 
bylaws  of  a  CMA  authorize  the  action. 


The  regulation,  with  one  exception, 
prohibits  voting  by  prox>'  or  under  a 
power  of  attorney  in  the  affairs  of  an 
approved  CMA.  Because  the  limited 
prohibition  of  voting  by  proxy  is  also 
sufficient  to  prohibit  voting  under  a 
power  of  attorney,  the  specific 
prohibition  of  voting  under  a  power  of 
attorney  is  redundant.  Accordingly,  this 
proposed  rule  revises  §  1425.9(g)  to 
remove  the  specific  prohibition  against 
voting  under  a  power  of  attorney. 

The  regulation  provides  that  a  CMA 
requesting  approval  to  participate  in  the 
price  support  program  must  have  net 
worth  that  exceeds  a  minimum  amount 
based  on  the  amounts  of  authorized 
commodities  handled  by  the  CMA.  The 
minimum  calculated  equity  "amount 
may  exceed  the  amount  necessary 
because  most  approved  CMA's  handle 
authorized  commodities  that  are  not 
included  in  their  approval  requests.  For 
example,  a  CMA  may  request  approval 
to  participate  only  in  the  price  support 
program  for  wheat  and  also  handle  corn 
and  sorghum.  The  minimum  net  worth 
would  be  based  on  the  volume  of  wheat, 
corn,  and  sorghum  handled  and  not 
based  solely  on  the  volume  of  wheat. 

This  proposed  rule  revises 
§  1425.10(b)(3)(i)  to  provide  that  the 
minimum  net  worth  requirement  is 
based  only  on  the  authorized 
commodities  for  which  CMA  is 
requesting  approval. 

This  proposed  rule  also  revises 
§  1425.10(b)(3)(ii)  to  provide  the  unit 
rates  used  to  determine  the  minimum 
equity  of  a  CMA  requesting  approval  to 
participate  in  the  price  support 
programs  for  shorn  mohair  or  shorn 
wool.  This  proposed  rule  revises 
§  1425.11(c)(3)  to  change  the  reference 
fi-om  §  1425.17  to  §  1425.18  The 
regulation  provides  that  at  least  80 
percent  of  a  crop  of  a  commodity  that 
an  approved  CMA  acquires  for 
marketing  must  be  produced  by  its 
members.  However,  CCC  may,  for  a 
period  not  to  exceed  two  years,  waive 
such  requirement  for  a  CMA,  if  the  CMA 
satisfy  specific  criteria.. One  of  the 
criteria  is  that  a  CMA  must  havK  a  plan, 
approved  by  CCC,  which  will  ensure 
that  the  CMA  is  in  compliance  with  this 
provision.  This  proposed  rule  revises 
§  1425.14(c)  to  provide  that  the  plan 
must  be  in  the  CMA  members'  best 
interests.  This  will  prevent  the  CMA 
from  taking  action  that  would  be 
detrimental  to  their  membership  to 
satisfy  this  requirement. 

The  amount  of  payments  producers 
may  receive  from  participation  in  the 
price  support  program  is  limited.  This 
limitation  also  applies  to  payments 
(marketing  gains  and  loan  deficiency 
payments)  that  an  approved  CMA  may 


receive  on  behalf  of  their  member 
producers.  Because  members  of  an 
approved  CMA  may  obtain  payments  as 
individuals  through  a  county  ASCS 
office  and  as  members  of  an  approved 
CMA,  the  CMA  is  responsible  for 
ensuring  that  maximum  statutory 
payment  limitations  are  not  exceeded  by 
its  members.  This  proposed  rule  adds  a 
new  §  1425.16  to  provide  that  an 
approved  CMA  must  monitor  the 
payments  they  receive  on  behalf  of 
members  to-ensure  that  the  sum  of  such 
payments  does  not  exceed  the  assigned 
-    amount. 

Individual  producers  must  maintain 
beneficial  interest  in  a  commodity  for 
the  commodity  to  remain  eligible  for 
price  support.  If  beneficial  interest  is 
lost,  the  commodity  is  immediately 
ineligible  for  price  support.  This 
proposed  rule  amends  the  redesignated 
§  1425.17(a)(2)-to  provide  that  an 
approved  CMA  and  their  members  must 
maintain  continued  and  Uninterrupted 
beneficial  interest  in  all  commodities 
included  in  an  eligible  pool.  This  action 
will  allow  individual  producers  and 
CMA  members  to  more  equally 
participate  in  the  price  support 
program. 

An  approved  CMA  may  on  occasion 
inadvertently  include  ineligible 
commodity  in  their  otherwise  eligible 
pools.  This  may  be  the  result  of 
receiving  incorrect  information,  clerical 
errors,  or  other  infi-equent,  inadvertent 
actions.  When  this  happens,  it  is 
inappropriate  to  determine  that  the 
whole  pool  is  ineligible  for  price 
support.  This  proposed  rule  revises 
redesignated  §  1425.17(b)(2)  to  provide 
that  when  CCC  determines  a  quantity  of 
ineligible  commodity  has  been 
inadvertently  included  in  an  eligible 
pool,  it  does  not  make  the  remaining 
quantity  of  commodity  in  the  pool 
ineligible  for  price  support. 

This  proposed  rule  revises 
redesignated  §  1425.17(b)(l)(ii)(B)  to 
change  the  reference  from  §  1425.17  to 
§1425.18. 

This  proposed  rule  revises 
redesignated  §  1425.17fb)(l)(iii)  to 
indicate  that  the  time  limit  is  15 
workdays  and  change  the  reference  from 
§1425.i7(a)  to  §  1425.18(a). 

Individual  producers  are  allowed, 
with  respect  to  some  commodities,  to 
participate  in  the  price  support  program 
with  the  eligible  commodity  stored  on 
the  farm.  To  ensure  that  individual 
producers  and  CMA  members  may 
participate  in  the  price  support  program 
on  an  equal  basis,  this  proposed  rule 
revises  redesignated  §  1425.17(c)(2)  to 
allow  members  to  deliver  farm-stored 
commodity,  except  when  prohibitedfor 
individual  producers  not  participating 


in  a  price  support  program  as  CMA 
members,  to  an  ehgible  pool.  This  will 
allow  the  efficient  use  of  member  farm 
storage  until  the  commodity  is  marketed 
or  moved  to  other  storage  facilities.  Any 
unauthorized  removal  of  farm-stored 
loan  collateral  would  be  a  violation  of 
the  regulations  and  subject  the  CMA  to 
the  same  sanctions  applied  to 
individual  producers  for  unauthorized 
removal  of  loan  collateral. 

Individual  producers  may  only  pledge 
otherwise  eligible  commodity  as 
collateral  for  a  CCC  loan  that  is  free  and 
clear  of  all  liens  and  encumbrances,  or 
the  producer  must  obtain  a  lien  waiver 
where  any  lien  or  encumbrance  exists. 
While  minimum  financial  requirements 
that  an  approved  CMA  must  maintain 
are  sufficient  to  protect  CCC's  interest 
froni  outstanding  liens  or  encumbrances 
based  on  a  CMA's  member's  actions,  the 
risk  from  hens  and  encumbrances 
resulting  fi-om  the  CMA  actions  could  be 
more  severe.  Therefore,  this  proposed 
rule  adds  paragraph  (c)(5)  to 
redesignated  §  1425.17  to  provide  that  a 
commodity  offered  as  collateral  for  a 
CCC  loan  shall  be  free  and  clear  of  all 
liens  and  encumbrances  based  on  the 
actions  of  the  CMA  or  the  CMA  shall 
obtain  lien  waivers  for  such  liens.  In 
addition,  the  CMA  shall  not  take  any 
action  that  would  create  a  lien  or 
encumbrance  on  the  commodity  while  it 
is  pledged  as  collateral  for  a  CCC  loan. 
The  regulation  provides  that  net  loan 
proceeds,  less  authorized  charges,  from 
loans  not  repaid  within  15  days  must  be 
distributed  to  eligible  pool  members 
within  15  days.  This  is  to  ensure  that 
members  promptly  benefit  from  loans 
not  redeemed  within  the  time  period. 
However,  this  provision  has  not  been 
extended  to  loan  deficiency  payments. 
As  a  result,  an  approved  CMA  is  under 
no  obligation  to  distribute  loan 
deficiency  payments  to  members  in  a 
timely  manner.  This  proposed  rule 
revises  redesignated  §  1425,1 8(a)  to 
require  that  proceeds  from  loan 
deficiency  payments  must  be 
distributed  within  15  days.  In  addition, 
the  proposed  rule  clarifies  that  15  davs 
means  1 5  work  days. 

As  a  result  of  a  producer's  failure  to 
fully  comply  with  price  support 
regulations,  disbursements  to  individual 
producers  are  not  made  until  such 
obligations  are  satisfied.  This  proposed 
rule  extends  this  procedure  to  CMA 
members  by  adding  paragraph  (b)(5)  to 
redesignated  §  1425.18  to  require  an 
approved  CMA.  when  notified  by  CCC. 
to  refrain  from  making  pool 
disbursements,  based  on  the  commodity 
delivered  to  an  ehgible  pool,  to  a 
member  and  to  reimburse  such  funds  to 
CCC,  as  directed. 


The  regulation  prohibits  an  approved 
CMA  from  discriminating  against  or 
otherwise  denying  any  producer's 
participation  with  respect  to  any 
benefits  resulting  fi-om  its  approval  tn 
obtain  price  support  as  provided  in 
applicable  nondiscrimination  statutes. 
The  current  regulation  does  not 
specifically  identify  marital  status, 
physical  disability,  and  mental 
disability  as  grounds  for  discrimination. 
This  proposed  rule  revises  redesignated 
§  1425.20  to  prohibit  discrimination  of 
an  approved  CMA  member  based  on 
marital  status,  physical  disability,  or 
mental  disability. 

Producers  who  participate  in  CCC 
price  support  program  through  an 
approved  CMA  also  may  participate  in 
the  price  support  programs  through 
county  ASCS  offices.  As  a  result,  CCC 
must  obtain  member  information  from 
an  approved  CMA  that  can  be  combined 
with  information  in  county  ASCS 
offices  to  monitor  a  member's  overall 
activity.  Accordingly,  this  proposed  rule 
adds  a  new  §  1425.23  to  provide  that  an 
approved  CMA  shall; 

1.  Annually  provide  a  report  of  the 
amount  of  commodity  received  from 
members  by  farm  numbers,  and 

2.  At  least  annually,  report  by  crop 
year  and  commodity  the  sum  of 
marketing  loan  gains  and  loan 
deficiency  payments  received  on  behalf 
of  each  producer  member.  This 
information  will  help  CCC  monitor  the 
amount  of  the  commodity  delivered 
from  a  farm  to  an  approved  CMA  in 
order  to.  among  other  things,  evaluate 
individual  producer  requests  for 
commodity  disaster  paj-ments  and  to 
monitor  producer  payments. 

List  of  Subjects  in  7  CFR  Part  1425 

Cooperatives.  Price  support  programs. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1425  be  amended  as  follows; 

PART  1425— COOPERATIVE 
MARKETING  ASSOCIATIONS 

1.  The  authority  citations  for  7  CFR 
part  1425  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1421(a).  14-Jl.  144-l|a). 
144b(d).  and  1447;  15  U.S.C  714b,  714r.  and 

714). 

2.  Section  1425.3  is  amended  by: 

A.  Revising  paragraph  (d). 

B.  Redesignating  paragraphs  (i)  and  (j) 
as  paragraphs  (j)  and  (k)  respectively. 

C.  Adding  a  new  paragraph  (i),  and 

D.  Revising  newly  redesignated 
paragraphs  (j)  and  (k)  to  read  as  follows: 

§1425.3    Definitions. 
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(d)  Authorized  commodity  means 
those  commodities  for  which  an 
approved  cooperative  may  apply  for 
price  support,  including  barley,  canola. 
corn,  cotton,  flaxseed,  honey,  shorn 
mohair,  mustard  seed,  oats,  rapeseed. 
nee.  rye,  safflower.  seed  cotton,  shorn 
wool,  sorghum,  soybeans,  sunflower 
seed,  and  wheat. 
«        •        »        •        * 

(i)  Participate  in  a  Price  Support 
Program  means  the  pledging,  on  behalf 
of  members,  of  an  eligible  commodity  as 
collateral  for  CCC  price  support  loans, 
entering  into  purchase  agreements,  and, 
when  applicable,  obtaining  loan 
deficiency  payments. 

(j)  Person  means  an  individual,  joint 
stock  company,  corporation,  estate  or 
trust,  association,  or  other  legal  entity, 
e.xcept  that  two  or  more  entities  shall  be 
combined  as  one  person  in  accordance 
with: 

(1)  The  regulations'found  at  part  1497 
of  the  chapter  for  the  purpose  of 
administering  maximum  payment 
limitation  provisions  of  the  Food 
Security  Act  of  1985; 

(2)  The  regulations  found  at  part  796 
of  this  title  for  the  purpose  of 
administering  the  provisions  ofthe 
Food  Security  Act  of  1985  with  respect 
to  the  production  of  controlled 
substances;  and 

(3)  The  regulations  found  at  part  .12  of 
this  title  pertaining  to  the  highly 
credible  land  and  wetland  provisions 
(commonly  know  as  "sodbuster  and 
swampbuster"  provisions)  ofthe  Food 
Security  Act  of  1985. 

(k)  Producer  means  a  person  who.  as 
owner,  landlord,  tenant,  or 
sharecropper,  shares  in  the  risk  of 
producing  the  crop,  and  is  entitled  to 
share  in  the  crops  available  for 
marketing  from  the  farm,  or  would  have 
shared  had  the  crops  been  produced. 

3.  In  §  1425.4.  paragraphs  (a),  (b)(7). 
and  the  introductory  text  of  paragraph 
(c)  are  revised  and  paragraphs  (e)  and  (f) 
are  added  to  read  as  follows; 

§1425.4    Approval. 

(a)  Application.  In  order  for  a 
cooperative  to  participate  in  a  price 
support  program  with  respect  to  the 
1994  and  subsequent  crops  of 
authorized  commodities,  a  cooperative 
must  submit  an  application  for  approval 
with  respect  to  such  authorized 
commodities  to  CCC. 

(b)  •   •  • 

(7)  A  detailed  description  of  the 
method  by  which  proceeds  from  a  pool 
of  eligible  commodities  for  which  price 
support  is  obtained  will  be  distributed 
as  provided  for  in  §  1425.18. 


(c)  Annual  recertification.  An 
approved  cooperative  must  submrt.  on 
an  annual  basis,  the  following 
information  to  CCC; 

•  •        •        •        • 

(e)  ReappHcation.  Approved 
cooperatives  must  submit  revised 
applications  as  required  by  this  section 
instead  of  an  annual  recertification 
every  5  years,  or  more  often  if  CCC 
determines  that  such  application  is 
necessary  to  determine  if  a  cooperative 
has  implemented  an  organizational  or 
operational  change  that  would  affect 
compliance  with  the  provisions  of  this 
part. 

(f)  Form  CCC-Cotton  G.  Cooperative 
marketing  associations  applying  for 
approval  to  participate  in  the  price 
support  program  for  cotton  shall  execute 
Form  CCC-Cotton  G.  Cotton  Cooperative 
Loan  Agreenient.  with  CCC. 

4.  Section  1425.6  (b)(2)  is  revised  to 
read  as  follows: 

§  1425.6    Approved  cooperatives. 

•  •         •         •         * 

(b)   -   '   • 

(2)  Conditionally  approved,  (i)  A 
cooperative  may  be  conditionally 
approved  if  CCC  determines  that  it  has 
substantially  met  all  the  requirements  of 
this  part,  and  the  failure  to  meet  the 
remaining  requirements  is  due  to 
reasons  beyond  the  control  of  the 
cooperative  and  not  due  to  the 
cooperative's  negligence;  and 

(ii)  Such  cooperative  must  agree  in 
writing  to  meet  all  requirements  for 
approval  set  forth  in  this  part  within  the 
time  period  specified  by  CCC.  When  a 
cooperative  can  only  comply  with  the 
regulations  by  amending  its  articles  of 
incorporation  or  bylaws  at  a  " 

membership  meeting.  CCC  may  accept  a 
board  of  directors  resolution  agreeing  to 
recommend  to  the  members  at  the  next 
meeting  of  the  members  the  required 
changes  to  the  articles  of  incorporation 
or  bylaws  as  compliance  with  the 
requirements  for  approval  for  purposes 
of  this  section.  Board  resolutions  in 
which  the  cooperative  agrees  to  comply 
with  other  provisions  of  this  part  may 
be  accepted  by  CCC  as  compliance  with 
the  requirements  for  approval  for 
purposes  of  this  section 
«      ,  •        •        *        * 

5.  Section  1425.7  (a)  is  revised  to  read 
as  follows: 

§  1425.7    Suspension  and  termination  of 
approval. 

(a)  Suspension.  An  approved 
cooperative  may  be  suspended  by  CCC 
from  further  participation  in  a  price 
support  program  if  CCC  determines  that 
the  cooperative  or  a  member 
cooperative,  as  specified  in  §  1425.19: 


(1)  Has  not  operated  in  accordance 
with  the  conditions  specified  in  such 
cooperative's  application  for  approval; 

(2)  Has  not  complied  with  applicable 
regulations;  or 

(3)  Has  failed  to  correct  deficiencies 
noted  during  an  administrative  review 
or  an  audit  of  the  cooperative's 
operations  with  respect  to  a  price 
support  program.  Such  suspension  may 
be  lifted  upon  the  receipt  of  documents., 
indicating  that  the  cooperative  has 
complied  with  all  requirements  for 
approval.  If  such  documents  are  not 
received  within  one  year  from  the  date 
ofthe  suspension,  the  cooperative's 
approval  for  participation  in  a  price 
support  program  shall  be  terminated. 

*..      ■  *         *         •         * 

6.  In,§  1425.8.  paragraphs  (b)(2)  and 
(e)  are  revised  to  read  as  follows: 

§1425.8    Ownership  and  control. 

*  *         «         *         * 

(b)   *    *   * 

(2)  The  allocated  equity  of  any  active 
member  that  has  acquired  equity  as  a 
result  of  a  loan  from  the  cooperative 
unless  such  member  is  obligated  to 
repay  the  loan  within  one  year. 
****** 

(e)  Approved  plan.  An  applicant  or  an 
approved  cooperative  not  under  the 
ownership  or  control,  or  both,  of  its 
active  members,  may  be  approved  by 
CCC  to  participate  in  a  price  support 
program  if  the  cooperative  is  able  to 
establish  that,  by  retiring  the  equity  of 
its  inactive  members.or  by  obtaining 
new  members,  the  cooperative  can  ves» 
owmership  and  control  in  its  active 
members,  as  required  by  this  section,  by 
a  date  specified  by  CCC. 

7.  Section  1425.9  is^unended  by 
revising  the  introductor>'  text  and 
paragraphs  (d)  and  (g)  to  read  as  follows: 

§  1 425.9    Charter  and  bylaw  provisions. 

The  articles  of  incorporation,  articles 
of  association,  or  the  bylaws  of  the 
cooperative  shall  comply  with  each  of 
the  following  requirements: 

*  .      *         ft         *         * 

(d)  Nominations.  (1)  Nominations  for 
election  of  delegates  2md  directors  shall 
be  made  by  members. 

(2)  Nominations  for  officers  shall  be 
made  by  elected  directors  or  by 
members  when  nomination  by  members 
is  authorized  in  the  cooperative's 
articles  of  incorporation  or  bylaws. 

(3)  Nominations  may  be  made  by 
balloting,  nominating  committee, 
petition  of  members,  or  from  the  floor, 
provided  that  nominations  from  the 
floor  shall  be  requested  in  addition  to 
nominations  made  by  a  nominating 
committee  or  by  petition. 
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(g)  Pro.\y.  (1)  Except  as  pronded  in 
paragraph  (g)(2)  of  this  section,  voting 
by  proxy  shall  be  prohibited. 

(2)  Voting  by  proxy  may  be  permitted 
if  a  cooperative: 

(i)  Determines  that  it  is  necessar\'  to 
amend  the  cooperative's  articles  of 
incorporation,  articl.es  of  association',  or 
bylaws,  and 

(ii)  Establishes  to  the  satisfaction  of 
CCC  that  the  law  of  the  State  in  which 
the  cooperative  is  incorporated  permits 
voting  by  proxy,  but  does  not  permit 
members  to  vote  by  mail,  with  respect 
to  such  issue. 


8.  hi  §  1425.10,  paragraph  (b)(3)  js- 
revised  to  read  asfoUows: 

§1425.10    Financial  condition. 

*         »         *         •         • 

(b)  *   *   » 

(3)(i)  The-net  worth  ofthe 
cooperative.  The  cooperative  shall  be 
considered  to  have  a  sufficient  net 
worth  if  such  net  worth  is  equal  to  the 
product  of  an  amount  per  unit  for  a 
commodity  (as  set  forth  in  table  1) 
multiplied  by  the  total  number  of  such 
units  of  commodity  for  which  the 
cooperative  is  approved,  or  requesting 
approval,  to  participate  in  price  support 
and  handled  by  the  cooperative  during 
the  preceding  marketing  year.  or.  if  the 
cooperative  is  in  its  first  hill  marketing 
year  of  operations,  the  estimated 
quantity  of  such  commodity  that  it  will 
handle  during  such  year. 

(ii)  (A)  If  the  amount  ofthe  net  worth 
ofthe  cooperative  is  between  34  and  99 
percent  of  the  amount  computed  in 
accordance  with  paragraph  (b)(3)(i)  of 
this  section  and  the  cooperative  is 
determined  by  CCC  to  be  otherwise 
financially  sound,  CCC  may  determine 
that  such  cooperative  meets  the 
requirements  of  this  section.  Such  a 
determination  by  CCC  may  be  made  if: 

ll)  The  board  of  directors  ofthe 
cooperative  agrees  to  make  a  capital 
retain  in  the  amount  set  forth  in  fable  2 
with  respect  to  each  unit  ofthe 
commodity  dehvered  to  the  cooperative 
until  the  net  worth  of  the  cooperative  is 
at  least  equal  to  the  amount  computed 
in  aL:cordaiice  with  paragraph  (b)(3)(i)  of 
this  section,  and 

[2)  The  cooperative  agrees  to  deduct 
from  pool  proceeds  tlie  full  amount  of 
the  estimated  expenses  of  handling  the 
commodities  received  by  the 
cooperative. 

(B)  The  failure  to  carry  out  such 
agreements  shall  be  grounds  for 
suspending  a  cooperative's  approval. 


Table  i 


Commodity 


Barley  

Canola  .......... 

Corn  ., 

Cotton 

Flaxseed 

Honey 

Mustard  Seed 

Oats „.. 

Rapeseed  

Rice  

Rye 

Safflower  

Seed  Cotton 

(lint  basis). 
Shorn  Mohair 
Shorn  Wool  ..'. 

Sorghum 

Soybeans  

Sunflower 

Seed. 
Wheat 


Unit 


Bushel  

Hundredweight 

Bushel  

Bale 

Hundredweight 
Hundredweight 
Hundrecjweight 

Bushel 

Hundredweight 
Hundredweight 

Bushel  

Hundredweight 
Pound 

Pound 

Pound 

Hundredweight 

Bushel 

Hundredweight 

Bushel _ 


Amount 
per  unit 


0.13 
0.62 
0.13 
6.40 
0.62 
1.90 
0.62 
0.13 
0.62 
0.52 
0.13 
0.62 
0.008 

0.16 
0.38 
0.19 
0.43 
0.62 

0.15 


Table  2 


Commodity 

Barley  

Canola 

Corn  

Cotton 

Flaxseed  ....... 

Honey  .., 

Mustard  Seed 

Oats 

Rapeseed  ..... 

Rice  

Rye 

Safflower  

Seed  Cotton 

(lint  tiasis). 
Shorn  Mohair 
Shorn  Wool  ... 

Sorghum 

Soyb>eans  

Sunflower 

Seed. 
Wheat 


Unit 


Bushel 

Hundredweight 

Bushel  

Bale 

Hundredweight 
Hundredweight 
Hundredweight 

Bushel  

Hundredweight 
Hundredweight 

Bushel  

Hundredweight 
Pound  

Pound  

Pound  

Hundredweight 

Bushel  

Hundredweight 

Bushel  


Amount 
per  unit 


0.07 
0.32 
0.07 
3.20 
0.32 
0.95 
0.32 
0.07 
032 
0.26 
0.07 
0.32 
0.004 

008 
0.19 
0.10 
0.22 
0.32 

0.08 


9.  In  §  1425.11,  paragraph  (c)(3)  is 
revised  to  read  as  follows; 

§1425.11    Operations. 


(c)*** 

(3)  Require  that  all  proceeds  from  the 
marketing  operation  be  distributed  as 
provided  in  §1425.18. 

10.  In  §  1425.14,  paragraph  (c)  is  . 
revised  to  read  as  follows: 

§1425.14    Member  business. 
*         *         •         »         « 

(c)  The  cooperative  has  a  plan, 
approved  by  CCC,  which  CCC 
determines  to  be  in  the  cooperative 
members'  best  interest  and  will  bring 
the  cooperative  into  compliance  with 


the  provisions  of  this  section. 
Commodities  purchased  or  acquired 
from  CCC  and  processed  products 
acquired  fi-om  other  processors  or 
merchandisers  shall  not  be  considered 
in  determining  the  volume  of  member  or 
nonmember  business. 

11.  Sections  1425.16  through  1425  21 
and  §§  1425.22  and  1425.23  are 
redesignated  as  §§  1425.17  through 
1425.22  and  §§  1425.24  and  1425. 25. 
respectively,  and  a  new  §  1425.16  is 
added-to  read  as  follows: 

§  1 425.1 6    Payment  limitation. 

Approved  cooperatives  shall  monitor 
marketing  loan  gains,  loan  deficiency 
payments,  and  other  payments  they " 
receive  from  CCC  on  behalf  of  their 
members  and  ensure  that  the  sum  of  the 
amounts  received  for  each  member  does 
not  exceed  the  member's  payment 
limitation  determined  in  accordance 
with  part  1497  of  this  title  that,  for 
purposes  of  administrating  such  part,  is 
assigned  by  CCC  to  the  cooperative. 

12.  Newly  redesignated  §1425.17  is 
amended  by  revising  paragraphs  (a)(2) 
(b)(l)(i),  (b)(l)(ii),  (b)(l)(iii),  (c)(2).  and 
adding  paragraph  (c)(5)  to  read  as 
follows: 

§  1425.17    Eligible  commodity  and  pooling 

(a)  *   *    » 

(b)*   •   * 

(1)*   *   • 

(i)  All  ofthe  commodity  included  in 
the  pool  is  eligible  for  price  support, 
except  as  provided  in  paragraph  (b)(2)  of 
this  section: 

(ii)  The  eligible  commodity  in  such 
pool  was: 

(A)  Delivered  to  the  cooperative  for 
marketing  for  the  benefit  of  the  members 
of  the  cooperative,  and 

(B)  Delivered  by  members  who  retain 
the  right  to  share  m  the  proceeds  from 
the  marketing  ofthe  commodity  in 
accordance  with  §  1425.18. 

(iii)  Except  with  respect  to  a  quantity 
of  a  commodity  pledged  as  collateral  for 
a  price  support  loan  and  which  is 
redeemed  within  15  work  days  from  the 
date  the  cooperative  receives  the 
proceeds  from  CCC,  all  of  the 
commodity  placed  in  such  pool  was 
delivered  by  members  who  have  agreed 
to  accept  a  payment  ofthe  initial 
advances  made  available  to  such 
producers  by  the  cooperative  with 
respect  to  such  commodity  in 
accordance  with  §  1425.18(a). 
(2)  If  CCC  determines  that  a 
cooperative  has  inadvertently  included 
in  a  pool  a  quantity  of  commodity 
which  is  ineligible  for  price  support 
because  of  grade,  quahty.  bale  weight  or   • 
repacking  in  the  case  of  cotton,  or  other 
factors,  the  remaining  quantity  of 
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commodity  shall  remain  eligible  for 
price  support. 

*  *        *        •    '^    * 

(c)*   •   • 

(2)  Price  support  will  be  available  to 
the  cooperative  for  the  quantity  of  a 
farm-stored  commodity  that  is,  pursuant 
to  such  cooperative's  marketing 
agreement  with  a  member,  part  of  the 
cooperative's  pool. 
***** 

(5)  Commodities  pledged  as  collateral 
for  CCC  price  support  loans  shall  be  free 
and  clear  of  all  hens  and  encumbrances 
based  on  an  approved  cooperative's 
financial  agreements  or  the  cooperative 
shall  obtain  a'  completed  Form  CCC- 
679.  Lien  Waiver.  Approved 
cooperatives  shall  not  take  any  action  to 
cause  a  lien  or  encumbrance  to  be 
placed  ort  a  commodity  after  a  loan  is 
approved. 

♦  *•*•- 

13.  Newly  redesignated  §  1425.18  is 
amended  by  revising  paragraphs  (a)  and 
,{a)(l)  and  adding  paragraph  (b)(5)  to 
read  as  follows: 

§1425.18    Distribution  of  proceeds.   - 

(a)  CCC  loans,  purchases,  and  loan 
deficiency'  payments.  (1)  If  CCC  makes 
available  price  support  loans, 
purchases,  or  loan  deficiency  payments 
with  respect  to  any  quantity  of  the 
eligible  commodity  in  a  pool,  the 
proceeds  from  such  loans,  purchases,  or 
loan  deficiency  payments  shall  be 
distributed  to  members  participating  in 
such  pool  on  the  basis  of  the  quantity 
and  quality  of  the  commodity  delivered 
by  each  member  which  is  included  in 
the  pool  less  any  authorized  charges  for 
services  performed  or  paid  by  the 
cooperative  which  are  necessary'  to 
condition  the  commodity  or  otherwise 
make  the  commodity  eligible  for  price 
support.  Except  with  respect  to 
commodities  which  are  pledged  as 
collateral  for  a  price  support  loan  and 
which  are  redeemed  within  15  work 
days  from  the  date  the  cooperative 
receives  the  loan  proceeds  from  CCC, 
such  proceeds  shall  be  distributed  ' 
within  15  work  days  from  such  date. 
Loan  deficiency  payments  received  from 
CCC  shall  be  distributed  within  15  work 
days  of  receipt  from  CCC. 
•*.••• 

(b)  *   •   • 

(5)  When  notified  by  CCC  that  pool 
distributions  to  S  member  of  any  eligible 
pool  must  be  reduced  for  a  program 
year,  farm,  or  crop,  cooperatives  shall 
refrain  from  making  such  pool 
distributions  and  shall,  if  appropriate, 
reimburse  CCC  for  such  distributions. 


14.  Newly  redesignated  §  1425.20  is  - 
revised  to  read  as  follows:       "  p^  - 

§1425.20    Nondiscrimination. 

The  cooperative  shall  not,  on  the  basis 
of  race,  color,  age,  sex,  religion,  marital 
status,  national  origin,  physical 
disability,  or  mental  disability,  deny  any 
producer  participation  in,  or  otherwise 
subject  any  producer  to  discrimination 
with  respect  to  any  benefits  resulting 
from  its  approval  to  obtain  price  support 
and  shall  comply  with  the  provisions  of 
Title  VI  of  the  Civil  Rights  Act  of  1964 
and  the  Secretary's  regulations  issued 
thereunder,  appearing  in  §§15.1-15.12 
of  this  title  (29  FR  16274  and  29  FR 
16966),  and  any  amendments  thereto; 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  by  the  Rehabilitation 
Comprehensive  Services  and 
Developmental  Disabilities 
Amendments  of  1978;  and  provisions  of 
the  Age  Discrimination  Act  of  1975,  as 
amended.  The  cooperative  shall  not 
discriminate  against  employees  under 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  amended,  or  the  Equal  Pay  Act  of 
1963  or  Title  VI  of  the  Civil  Rights  Act 
of  1964  as  administered  by  the  Equal 
Employment  Opportunity  Commission, 
and  shall  handle  employee 
discrimination  complaints  as  provided 
for  in  28  CFR  part  42  and  29  CFR  part 
1691.  The  United  States  shall  have  the 
right  to  enforce  compliance  with  such 
statutes  and  regulations  by  suit  or  by 
any  other  action  authorized  by  law.  The 
cooperative  shall  submit  a  certification 
with  its  application  that  the  above  cited 
regulations  and  rules  have  been  read 
and  understood  and  that  the  cooperative 
will  abide  by  them. 

15.  A  new  §  1425.23  is  added  to  read 
as  follows: 

§1425.23    Reports. 

(a)  Approved  cooperatives  shall 
annually  provide  CCC  with  a  PSL-86R 
report  to  appUcable  county  ASCS 
offices.  The  report  shall  include  all 
eligible  and  ineligible  commodity 
receipts  by  ASCS  farm  number  for  each 
member. 

(b)  Approved  codperatives  shall  at 
least  annually,  report  by  commodity  and 
by  crop  the  marketing  loan  gains,  loan 
deficiency  payments,  and  any  other 
payments  received  on  behalf  of  each 
producer  member. 

Signed  at  Washington,  DC.  on  August  23. 
1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 
|FR  Doc  94-21509  Filed  8-30-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  941 

[Docket  No.  R-94-1737;  FR-3621-W-02] 

RIN  2577-AB41 

Public  Housing  Development;  Major 
Reconstruction  of  Obsolete  Public 
Housing  (MROP);  Notice  of  Technical 
Correction  to  Proposed  Rule 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing.  HUD. 

ACTION:  Proposed  rule;  technical 

correction. 

SUMMARY:  On  July  13,  1994.  the 
Department  published  a  proposed  rule . 
that  would  add  a  new  subpart  F  to  the 
Department's  regulations  at  24  CFR  part 
941,  which  govern  public  housing 
development  by  public  housing 
agencies.  The  new  subpart  F  would  set 
forth  the  requirements  and  procedures 
applicable  to  the  major  reconstruction  of 
obsolete  public  housing  (MROP) 
projects. 

The  purpose  of  this  document  is  to 
amend  certain  technical  errors  in 
connection  with  the  information 
collection  requirements  that  appeared  in 
the  July  13, 1994  proposed  rule. 
DATES:  Comments  Due  Date:  The 
comment  due  date  of  September  12. 
1994  for  the  proposed  rule  remains 
unchanged. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Rattley,  Director,  Office  of 
Construction,  Rehabilitation,  and 
Maintenance,  Room  4122,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410-5000,  telephone  (202)  708-1800; 
TDD  (202)  708-9300.  (These  are  not  toll- 
free  numbers. )^ 

SUPPLEMENTARY  INFORMATION:  On  July 
13,  1994  (59  FR  35834),  the  Department 
published  in  the  Federal  Register  a 
proposed  rule  that  would  add- a  new 
subpart  F  to  the  Department's 
regulations  at  24  CFR  part  941,  which 
govern  public  housing  development. 
The  July  13  proposed  rule  would  set 
forth  a  proposed  new  subpart  F  to  state 
the  requirements  and  procedures 
applicable  to  the  major  reconstruction  of 
obsolete  public  housing  (MROP) 
projects. 

The  purpose  of  this  document  is  to 
amend  certain  technical  errors  in 
connection  with  the  information 
collection  requirements  that  appeared  in 
the  July  13,  1994  proposed  rule. 


The  following  provides  a  summary  of 
the  technical  coirection  that  is  being 
made  by  this  document. 

The  table  in  the  preamble  discussion 
under  Supplementary  Information,  Item 
I  "Paperwork  Reduction  Act 
Statement",  provides  information 
concerning  information  collection 
requirements  and  OMB  approval 
numbers.  The  table  contained  some 
tonfusing  information  pertaining  to 
other  contemplated  proposed  rule 
changes  but  unrelated  to  this  prop<Jsed 
rule  and  is  revised  to  removed  the 
unrelated  information. 

Accordingly,  FR  Doc.  94-16916,  a 
proposed  rule  published  in  the  Federal 
Register  on  July  13,  1994  (59  FR  35834) 
is  corrected  to  read  as  follows: 

in  the  preamble,  on  page  35834,  the 
table  in  item  "I.  Paperwork  Reiiuction 
Act  Statement",  under  the  heading, 
SUPPLEMENTARY  INFORMATfON,  in  the 
second  column,  is  corrected  to  read  as 
follows: 


New  ruie  section 

Approval  No. 

941.606 

941.607 

2577-0033.  0044 
2577-0033.  0036 

Dated:  August  17,  1994. 
Michael  B.  Janis, 

General  Deputy  Assistant  Secretan'  for  Public 
and  Indian  Housing. 

IFR  Doc.  94-21430  Filed  8-30-94;  8:4.5  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

Training  of  Lessee  and  Contractor 
Employees  Engaged  in  Oil  and  Gas 
and  Sulphur  Operations  In  the  Outer 
Continental  Shelf  (OCS). 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  r>k>tice  of  pubHc  workshop  ajid 
extension  of  public  comment  period. 

SUMMARY:  This  notice  ahno»mres  a 
public  workshop  that  the  Minerals 
Management  Service  (MMS)  will 
conduct  to  acquire  additional 
information  pertinent  to  a  revision  of 
training  regulations  in  Subpart  O. 
Training,  of  30  CFR  Part  250.  This 
notice  also  extends,  by  30  days,  the 
comment  period  for  an  advance  notice 
of  proposed  rulemaking  (ANPR)  that 
MMS  published  in  the  Federal  Register 
on  August  5,  1994.  The  ANPR  concerns 
the  training  of  lessee  and  contractor 
employees  engaged  In  oil  and  gas  and 
sulphur  operations  in  the  OCS. 


DATES:  The  MMS  will  conduct  the 
public  workshop  on  September  29, 
1994,  from  8:30  a.m.  to  4:30  p.m.,  at  the 
location  listed  in  the  address  section. 
The  comment  period  for  the  ANPR  is 
extended,  by  30  days,  to  October  19, 
1994. 

ADDRESSES:  The  workshop  will  be  held 
in  the  Southshore  room  of  the  Sheraton 
New  Orleans  North  Hotel,  3838  North 
Causeway  Boulevard,  Metairie, 
Louisiana  70002.  Please  mail  or  hand- 
carry  your  comments  on  the  ANPR  to 
the  Department  of  the  Interior;  Minerals 
Management  Service,  Mail  Stop  4700; 
381  Elden  Street;  Hemdon.  Virginia 
22070-4817;  Attention:  Chief, 
Engineering  and  Standards  Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerr>'  Richard,  Information  and  Training 
Branch,  telephone  (703)  787-1582  or 
FAX  (703)  787-1575. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
is  reviewing  comments  received  from 
the  ANPR  published  in  the  Federal 
Register  on  August  5, 1994,  concerning 
a  revision  of  the  regulations  governing 
training.  To  offer  an  opportunity  to 
discuss  and  exchange  ideas  concerning 
training  options,  MMS  will  conduct  a 
workshop  on  September  29, 1994.  The 
MMS  encourages  all  interested  parties 
to  attend.  The  workshop  will  include  a 
panel  discus.sion  and  an  open  comment 
period. 

The  MMS  is  also  extending  the  period 
to  comment  on  the  ANPR  to  October  19, 
1994.  However,  comments  on  the  ANPR 
that  are  received  prior  to  the  workshop 
will  enable  MMS  to  better  determine  the 
course  of  the  workshop. 

Registration 

The  workshop  will  not  hove  a 
registration  fee.  However,  ;o  assess  the 
probable  number  of  participants,  MMS 
requests  participants  to  register  by 
contacting  Jerry  Richard.  Information 
and  Training  Branch,  telephone  (703) 
787-1582  or  FAX  (703)  787-1575. 
Seating  is4imited  and  wijlbe  on  a  first- 
come- first-seated  basis. 

Proceedings 

Proceftdings  will  be  transcribed  ajid 
copies  will  be  available  for  purchase. 
Details  for  obtaining  copies  of  the 
proceedings  will  be  available  during  the 
workshop. 

Dated:  August  22,  1994. 

Thomas  Gemhofer, 

Associate  Director  of  Of fshore  Mtnitols 
Management 

(FR  Doc  94-21403  Filed  8-30-94;  8:45  aipj 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 

West  Virginia  Program  Amendment 

AGENCY:  Office  of  Surface  Mining 
Rnclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  Rule;  Reopening  and 
Extension  of  Pubfic  Comment  Period. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  additional  explanatory 
information  and  revisions  pertaining  to 
a  previously  proposed  amendment 
(W\'-074)  to  the  West  Virginia 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  West 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (.SMCRA).  The  additional 
explanatory  information  includes  legal 
opinions,  policy  statements,  and 
technical  evaluations  concerning  the 
definition  of  the  term  "operator,"  acid 
mine  drainage  treatment,  durable  rock 
fills,  impoundments,  coal  exploration, 
civil  penalties  and  other  matters.  The 
additional  re\isions  pertain  to  program 
changes  enacted  by  the  West  Virginia 
Legislature  with  the  passage  of  House 
Bill  4065.  The  amendment  is  intendeil 
to  improve  operational  efficiency  and 
revise  the  West  Virginia  program  to  b<? 
consistent  with  the  corresponding 
Federal  regulations  and  SMCRA. 
DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
.September  30.  1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  C 
Blankenship,  Director,  Charleston  Field 
Office  at  the  address  listed  below. 

Copies  of  the  proposed  amendment, 
the  VVest  Virginia  program,  and  the 
administrative  record  on  the  VVest 
Virginia  program  are  available  for  pubbi 
review  and  copying  at  the  addresses 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Charleston  Field  Office. 
James  C.  Blankenship,  Director. 
Charleston  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  1027  Virginia  Street 
East.  Charleston,  West  Virginia  25301 . 
Telephone:  (304)  347-7158. 
West  Virginia  Division  of 
Environmental  Protection,  10 
Mcjunkin  Road,  Nitro,  West  Virj^inin 
25143. 

In  addition,  copies  of  the  proposed 
amendments  are  available  for  insperlion 
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during  regular  business  hours  at  the 

following  locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgantown  Area 
Office.  75  High  Street,  Room  229.  P.O. 
Box  886,  Morgantown.  West  Virginia 
26507.  Telephone:  (304)  291-4004; 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  BeckJey  Area 
Office.  323  Harper  Park  Drive.  Suite  3. 
Beckley,  West  Virginia  25801. 
Telephone:  (304)  255-5265; 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Logan  Area  Office, 
313  Hudgins  Street.  2nd  Floor,  P.O. 
Box  506,  Logan,  West  Virginia  25601, 
Telephone:  (304)  752-2851. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  C.  Blankenship,  Jr.,  Director, 

Charleston  Fiefd  Office;  Telephone: 

(304) 347-7158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia 
Program 

On  January  21. 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  Background 
information  on  the  West  Virginia 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  can  be 
found  in  the  January  21,  1981.  Federal 
Register  (46  FR  5915).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  can 
be  found  at  30  CFR  948.10,  948.12. 
948.13.  948.15,  and  948.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  June  28, 1993.  the 
West  Virginia  Division  of 
Environmental  Protection  (WVDEP) 
submitted  an  amendment  to  its 
approved  permanent  regulatory  program 
(Administrative  Record  Nos.  WV  888. 
WV  889,  and  WV  893).  The  amendment 
contains  revisions  to  the  West  Virginia 
Surface  Coal  Mining  and  Reclamation 
Act  (WVSCMRA  § 22A-3-1  et seq] and 
the  West  Virginia  Surface  Mining 
Reclamation  Regulations  (CSR  §  38-2-1 
et  seq). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  .August  12. 
1993.  Federal  Register  (58  FR  42903) 
and  invited  public  comment  on  its 
adequacy.  The  public  comment  period 
closed  on  September  7.  1993. 

By  letter  dated  April  1,  1994.  OSM 
informed  the  WVTDEP  of  more  than  100 
probable  deficiencies  in  the  proposed 
amendment  (Administrative  Record  No. 
WV-«16).  The  WVDEP  and  OSM  held 
meetings  on  April  25.  May  5,  June  20. 
and  August  5. 1994.  in  an  effort  to 
resolve  these  issues.  During  this  time. 


WVDEP  submitted  to  OSM  technical 
studies,  policy  statements,  legal 
opinions  and  explemations  in  support  of 
the  amendment.  OSM  provided  WVDEP 
technical  evaluations  of  the  proposed 
amendment  completed  byOSM's 
Eastern  Support  Center.  These 
documents  and  a  summary  of  the         ^ 
meetings,  including  proposed 
resolutions  of  the  issues,  hav&been 
added  to  the  Administrative  Record  (see 
Record  Nos.  WV-916  through  933)  and 
are  available  for  review  at  the  addresses 
listed  above. 

In  order  to  resolve  several  issues,  the   . 
WVDEP  submitted  as  a  revision,  to  the  ^ 
June  28, 1993,  amendment,  portions  of 
House  Bill  4065  which  was  passed  by 
the  West  Virginia  legislature  on  March 
12, 1994  (Administrative  Record  No. 
WV  933).  House  Bill  4065  concerns  the 
establishment  of  the  Division  of 
Environmental  Protection  and  the 
Surface  Mine  Board,  and  revisions  to 
the  Abandoned  Mine  Lands  Act  and 
Surface  Coal  Mining  and  Reclamation 
Act.  It  includes  the  following  articles  in 
chapters  22  and  22B: 

§22-1-4  through  8.  These  proposed 
revisions  create  the  Office  of  Mining 
and  Reclamation  within  the  Department 
of  Environmental  Protection. 

§  22-2.  These  proposed  revisions 
provide  for  the  collection  of  abandoned 
mine  land  reclamation  fees  until 
September  30,  2004.  They  also  represent 
WVDEP's  response  to  required 
amendments  at  30  CFR  948.26. 

§  22-3.  These  proposed  revisions 
revise  the  funding  criteria  under  the 
Small  Operator  Assistance  Program, 
clarify  that  surface  mining  bonds  are 
penal  in  nature  and  that,  upon 
forfeiture,  the  entire  bond  is  forfeited, 
and  clarify  that  no  mining  permits  may 
be  issued  when  the  applicant  or  the 
operator  has  a  demonstrated  pattern  of 
willful  violnrii  r.s  in  West  Virginia  orbf 
other  State  or  Federal  programs 
implementing  SMCRA.     . 

§22B-l-4  through  12.  These 
proposed  revisions  create  the  Surface 
Mine  Board  and  establish  provisions 
under  which  it  operates. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  West  Virginia  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  revisions  in  statutory  language  and 
documents  that  have  been  added  to  the 
Administrative  Record.  In  accordance 
with  30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 


become  part  of  the  West  Virginia 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  arid  include 
explanations  in  support  of  the 
commenter's  reconrmendations. 
Comments  receivod.after  the  time 
indicated  under  "DATES'  or  at  locations" 
other  than  the  Charleston  Field  Office     - 
vviil  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  fi-om  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plarming  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505^of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  impleinenting  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  PoUcy  Act 

No  environmental  impact  statenient  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292{d)|    . . 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the^^Jational 
Eni'ironmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 
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Rpgula tory Fle.xibiUty  Act   - 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibilitv  Act  (5 
U.S.C.  601  et  seq).  The  State  submiUal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State,  hi  ra.iking  the 
df?fermination  as  to  whether  this  rule   ■ 
would  have  a  significant  economic  - 
impact,  the  Departinent  relied  upon  the 
data  and  assumptions  for  the 
( orresponding  Federal  regulations. ' 

List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
'  mining,  L'oderground  mining. 

Dated:  August  23,  1994. 

Patricia  P.  Acker. 

Acting  AsxistaiU  Director,  Eastern  Siipix>rt 
Crater. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  63 
[AD-FRL-5063-2I     . 

Federal  Standards  for  Marine  Tank 
Vessel  Loading  and  Unloading 
Operations  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Marine  Tank  Vessel  Loading  and 
Unloading  Operations 

AGENCY:  Environmental  Prote<:tiijn 
"ARf^iK  y  (Cl:'.\). 

ACTION:  Ri'fjpening  of  public  comntent 
perict!. 


SUMMARY:  On  May  13.  1994  157  FR        ; 
2500^;,  the  fcP.A.proposcii  standards  to' 
regulate  the  emissions  of  volatile 
organic  rnmpounds  VOC)  ami 
haziirdous  air  pollutants  (HAP)  from, 
new  and  existing  marine  tank  vessel 
loading  and  unloading  operations  which 
are  p;uX  of  major  sourci?s  under  section 
112  of  the  Clean  Air  Act  (CAA).  The 
initial  public  comment  p»?riud  rlosed  on 
Inly  18,  1994.  On  July  15,  1994,  (59  FR 
36130),  the  EPA  proposed  standards  to 
regulate  the  emissions  of  HAP  from 
petroleum  refineries  that  are  major 
sources  under  section  112  of  the  CAA. 


In  the  proposed  rule  for  petroleum 
refineries,  the  EPA  requested  comments 
on  the  concept  of  expanding  the 
petroleum  refinery  source  category  to 
include  marine  yessel  loading  and 
unloading  operations  subject  to  the 
requirements  of  section  1 12  of  the  CAA 
that  occur  at  refineries.  With  this  notice, 
the  EPA  reopens  the  comment  period  on 
the  marine  tank  vessel  loading  and 
unloading  operations  to  request 
comment  on  amending  both  the  Marine 
Tank  Vessel  Loading  and  Unloading  and 
Petroleum  Refinery  source  categories  to 
move  marine  terminals  collocated  at 
refineries  from  the  Marine  Tank  Vessel 
Loading  and  Unloading  source  category 
to  the  Petroleum  Refinery  source 
category. 

DATES:  Comments  must  be  received  on. 
or  before  September  30. 1994. 
.ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to  the  EPAs  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
ATTN:  Docket  Number  A-90-44,  Room 
M1500.  U.S.  Environmental  Protection 
Agency ,  401  M  Street,  S. VV.. 
XVashington.  D.C.  20460. 

Dockets.  The  following  d<x:kets 
contain  supporting  information  u«4ed  in 
developing  the  proposed  provisions. 
Docket  Nimiber  A-90-44  contains 
general  infonnation  used  to  rJiaracterize 
emissions  and  control  costs  for  marine 
tank  vessel  loading  and  unloading 
operations  and  DoUtet  A-93-48 
contains  information  on  petroleum 
refineries.  These  dockets  are  available 
for  public  inspection  and  copying 
between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  at  Lhe  EPA's 
Air  and  Radiafioii  Docket  and 
Information  Center.  Waterside  Mall. 
Room  Ml 500.  410  M  Street,"  S.W.. 
Washington,  DC.  20460.  A  reasonable 
fee  may  be  charged  for  copying. 
.  FOR  FURTHER  INFORMATION  CONTACT: 
■Dn  technical  issues,  David  Markivordt. 
Chemicals  and  Petroleum  Branch, 
Emission  Standards  Division  {.MD-13J. 
U.S.  Environmental  Prottt  itbn  .Agf-ncy. 
Office  of  Air  Quality  Planning  ;md 
Standards,  Research  Triangle  Pa/k. 
North  Carolina  2 J"/!  1 ,  telephone 
numiwr  (919)  541-0837.  For  further 
information  on  the  legaLissue  .•}ddres.««d 
in  this  notice,  contact  Michael  S.  Winer. 
Assistant  General  Counsel,  Air  and. 
Radiation  Division  12344),  Office  of 
Geiieral  Counsel,  Enviromuental 
Protection  Agency,  401  M  Street,  S.W.. 
Washington.  DC.  20460,  telephone 
n  u  mber  (202)  260-7606. 

Supplementary  information:  On  May 

13,  1994  (59  FR  25004),  lhe  El-'A 
proposed  standards  to  regulate  the 
emissions  of  VOC  aiid  HAP  from  new 


and  existing  marine  tank  vessel  loading 
and  unloaiiing  operations  which  are 
part  of  major  sources  under  section  112 
of  the  Clean  Air  Act  (CAA).  The 
comment  period  on  the  proposed  rul*- 
ended  on  jiHy  18, 1994.  This  notice 
reopens  the  public  comment  period  fi)r 
the  propo;>ed  rule.  However,  only 
comments  hmited  to  the  subjett 
described  below  will  be  consider^HJ  at 
this  time. 

•    The  category  of  major  sourtsfs  for 
.  marine  vessel  loading  and  unloading 
operations  includes  marine  terminals 
which.emit  chemicals  hsted  under 
section"112  from  the  direct  loading  and 
unloading  of  bulk  liquids  from  marine 
vessels  at  marine  terminals.  With  the 
exception  of  offshore  vessel-to-vessel 
bulk  bquid  transfer  operations  (i.e.. 
lightering  operations),  all  marine  vessel 
terminals  are  included  in  the  category  of 
major  sources  for  marine  vessel  loading 
and  unloading  operations.  Marine  ves!«el 
terminals  coliocated  at  refineries  are  not 
fwrt  of  the  petroleum  refinery  sourre 
category. 

In  the  petroleum  refinery  rule,  the 
EPA  is  proposing  that  emissions 
averaging  be  allowed  for  miscellaneous 
pnjcess  vents,  storage  tanks,  and 
wastewater  streams  within  petroleum 
refineries.  The  EPA  requested  comments 
on  whether  emissions  averaging  should 
be  included  in  the  final  rule,  ami  on 
specific  feat'ores  of  the  propos«>d 
emi;isions  averaging  provisions. 

The  petroleum  refinery  proposed  rul»» 
addresses  only  the  4  emission  points  in 
refinery  operations.  The  EPA  request.nl 
comments  on  the  concept  of  expanding 
the  petroleum  refinery  source  category 
to  include  marine  vessel  loading  and  " 
unloading  operations  subject  to  the 
requirements  of  section  112  that  o«  r  i;r 
at  refineries.  The  marine  vessel 
requitrments  proposed  for  purposes  of 
compli.mce  with  section  183(f). 
however,  would  remain  unchangrni  If 
the  above  cliange  is  made  to  the 
petroleum  refinery  source  category,  thf 
source  category  currently  listed  in 
accordance  with  section  1 1 2(c)  as 
Marine  Tank  Vessel  Loading  and 
Unloading  Operations  would  be  split 
into  two  parts — Ihose  which  are 
collocated  at  refineries  and  those  which 
a.-e  not.  The  ones  collocated  at  rvfilne.-ir* 
would  be  combined  with  and  Waime 
p.irt  of  the  refinery  source  category.  The 
source  category  list  would  be  ninende^I 
accordingly.  The  purpose  would  be  to 
allow  emissions  averaging  between  the 
HAP  emissions  fi^^m  marine  vessel 
loading  and  unloading  and  the  HAP 
emissions  from  the  refinery  emission 
points  identified  in  the  petroleum 
refiner)'  rule  as  suitable  for  emissions 
averaging.  It  appears  that  in  some  i  ;?s(x 
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there  may  be  opportunities  to  control 
some  of  these  emission  points  (e.g. 
storage  tanks)  more  cost-effectively  than 
marine  vessel  loading  and  unloading 
operations.  In  other  cases,  it  may  be 
more  cost  effective  to  control  marine 
vessel  operation  emissions  than  the 
refinery  emission  points.  Integrating 
marine  loading  and  unloading 
operations  into  the  refinery  category'  and 
utilizing  emissions  averaging  may 
provide  an  opportunity  for  more 
emissions  reductions  at  a  lower  cost 
than  would  occur  if  the  categories 
remain  separate.  In  addition,  because  of 
the  10  percent  discount  factor, 
additional  emissions  reduction  wilt  be 
achieved  if  emissions  averaging  is  used. 

If  the  suggested  approach  were 
adopted,  the  limitations  of  the  proposed 
emissions  averaging  provisions 
included  in  the  petroleum  refinery 
proposal  would  also  apply  to  the 
loading  and  unloading  operations.  With 
regard  to  calculating  the  emissions  for 
purposes  of  averaging,  the  May  13 
marine  vessel  operations  proposal 
included  procedures  for  determining 
HAP  emissions  from  marine  vessel 
loading  operations  for  purposes  of 
determining  applicability  of  the  rule; 
the  EPA  solicited  conmient  on  these 
procedures.  These  emission  estimating 
procedures  will  also  be  considered  for 
the  purpose  of  emission  averaging.  The 
promulgation  date,  and  thus  the 
compliance  date,  for  the  marine  vessel 
loading  and  unloading  standard  is 
currently  expected  to  be  earlier  than  the 
petroleum  refinery  standard.  The  EPA 
requests  comments  on  whether  and  how 
these  compliance  dates  should  be  made 
consistent,  and  what  legal  factors 
should  be  considered. 

The  EPA's  database  which  serves  as 
the  basis  for  the  May  13  proposed  rule 
for  marine  vessels  does  not  identify 
which  loading  and  unloading  operations 
occur  at  refineries  as  opposed  to  other 
types  of  plants.  However,  the  EPA  has 
no  data  to  indicate  that  marine  vessel 
loading  operations  at  refineries  are 
dissimilar  to  marine  vessel  loading 
operations  located  at  other  facilities  or 
that  their  control  levels  differ. 
Therefore,  the  EPA  anticipates  that  the 
floors  for  neither  the  petroleum  refinery 
nor  the  marine  vessel  rules  would  be 
affected  by  redefining  the  source 
categories  as  described. 

If  the  EPA  expands  the  refinery-  source 
category  to  include  marine  vessel 
loading  and  unloading  operations.  ^ 
loading  operations  at  refineries  would 
have  an  opportunity  to  average 
emissions  and  reduce  costs.  In  addition, 
they  would  be  required  to  achieve 
additional  emission  reductions  in 
accordance  with  the  10  percent  discount 


requirement  contained  in  the  emissions 
averaging  provisions.  Loading 
operations  that  stand  alone  would  not 
have  this  same  opportunity  to  reduce 
costs.  Public  comment  is  solicited  on 
the  magnitude  of  these  impacts  and  the 
appropriateness  of  this  distinction. 
.  Some  marine  terminals  handle 
products  with  low  concentrations  of 
HAPs  but  high  concentrations  of  non- 
H.\P  VOC.  In  such  circumstances,  it 
may  be  cost-effective  to  forego  control  of 
HAP's  ft-om  marine  terminals  by  over 
controlling  HAP's  fi-om  another 
emission  point.  If,  however,  the 
emission  point  being  controlled  does 
not  offset  the  non-HAP  VOC  foregone  by 
not  controlling  the  marine  terminals,  a 
net  increase  in  non-HAP  VOC  could 
result.  The  EPA  solicits  comments  on 
what  considerations  should  be  given  to 
this  type  of  situation  in  deciding  to 
combine  marine  terminals  cmd  refineries 
for  the  purpose  of  emission  averaging. 

The  EPA  requests  comment  on  the 
extent  to  which  emissions  averaging 
between  marine  vessel  loading  and 
unloading  operations  and  other  refinery 
operations  could  result  in  exposure 
spikes.  This  could  occur  if  batch 
emission  streams  were  left  uncontrolled 
in  exchange  for  control  of  continuous 
emission  streams,  or  vice  versa. 

The  EPA  also  requests  that 
commenters  submit  data  on  possible 
emission  factors  and/or  alternative 
emission  calculation  procedures  for 
marine  vessel  operations  for 
consideration  in  the  final  rule. 

Dated:  August  24.  1994. 

Mary  Nichols, 

Assistant  Administrator  for  Airand 
Radiation. 
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40  CFR  Part  180 
[OPP-300356;  FRL-490e-1J 
RIN  2070-AC16 

Poly{vinylpyfrolidone);  Tolerance 
Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  poly(vinylpyrrohdone)  (CAS  Reg.  No. 
9003-39-8)  when  used  as  an  inert 
ingredient  (surfactant,  related  adjuvants 
of  surfactant)  in  pesticide  formulaiinas 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest. 


International  Specialty  Products 
requested  this  proposed  rule. 
DATES:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300356],  must  be  received  on  or  before  1 
September  30.  1994. 
ADDRESSES:  By  mail,  submit  UTitten 
comments  to:  Public  Response  Section. 
Field  Operations  Division  (7506C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1132, 
CM  #2,  1921  Jefferson  Davis  Hwy., 
Ariington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
'Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine.  Registration  Support 
Branch,  Registration  Division  (7505W). 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive.  North  Tower.  6th 
Floor.  Arlington,  VA  22202.  (703)-308- 
8393. 

SUPPLEMENTARY  INFORMATION: 
International  Specialty  Products,  1361 
Alps  Rd..  Wayne.  NJ  07470.  has 
submitted  pesticide  petition  (PP) 
4E4308  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346a(e)).  propose  to  amend  40  CI  R 
180.1001(c)  by  revising  the  currently 
listed  exemption  from  the  requirement 
of  a  tolerance  for  residues  of 
poly(vinylpyrrolidone)  (CAS  Reg.  No. 
9003-39-8)  when  used  as  an  inert 
ingredient  (surfactant,  related  adjuvants 
of  surfactant)  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest  to 
include  poly(vinyl  pyrrolidone) 
polymers  of  molecular  weights  greater 
than  4.000.  The  current  molecular 
weight  limit  is  40.000  or  over. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 


not  limited  to,  the  following  types  of  - 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own); 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22.  1987 
(52  FR  13305).  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  the  Agency 
generally  does  not  require  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  for  an 
inert  ingredient.  The  Agency  has 
decided  that  no  data,  in  addition  to  that 
described  below,  for 
poly(vinylpyrrolidone)  will  need  to  be 
submitted.  The  rationale  for  this 
decision  is  described  below. 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Poly(vinylpyrrolidone)  conforms  to  the 
definition  of  a  polymer  given  in  40  CFR 
723.250(b)(ll)  and  meets  the  following 
criteria  that  are  used  to  identify  low-risk 
polymers. 


1.  The  minimum  number-average 
molecular  weight  of  poly(vinyl- 
pyrrolidone)  is  4,000.  Substances  with 
molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1 .000 
generally  are  not  absorbed  through  the 
intact  gastrointestinal  tract.  Chemicals 
not  absorbed  through  skin  or  GI  tract 
generally  are  incapable  of  eliciting  a 
toxic  response. 

2.  Poly(vinylpyrrolidone)  is  not  a 
cationic  polymer,  nor  is  it  reasonably 
expected  to  become  a  cationic  polymer 
in  a  natural  aquatic  environment. 

3.  Poly(vinylpyrrolidone)  does  not 
contain  less  than  32.0  percent  by  weight 
of  the  atomic  element  carbon. 

4.  Poly(vinylpyrrohdone)  contains  as 
an  integral  part  of  its  composition  the 
atomic  elements  carbon,  hydrogen, 
nitrogen,  and  oxygen. 

5.  Poly(vinylpyrrohdone)  does  not 
contain  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
elements  other  than  those  listed  in  40 
CFR  723.250(d)(3)(ii). 

6.  Poly(vinylpyrrohdone)  is  not  a 
biopolymer,  a  synthetic  equivalent  of  a 
biopolymer,  or  a  derivative  or 
modification  of  a  biopolymer  that  is 
substantially  intact. 

7.  Poly(vinylpyrrolidone)  is  not 
manufactured  from  reactants  containing, 
other  than  as  impurities,  halogen  atoms 
or  cyano  groups. 

8.  Polylvinylpyrrolidone)  does  not 
contain  a  reactive  functional  group  that 
is  intended  or  reasonably  expected  to 
undergo  futher  reaction. 

9.  Poly(vinylpyrrolidone)  is  not 
designed  or  reasonably  expected  to 
substantially  degrade,  decompose,  or 
depoiymerize. 

Based  on  the  information  above  and 
review  of  its  use,  EPA  has  found  that, 
when  used  in  accordance  with  good 
agricultural  practice,  this  ingredient  is 
useful,  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore, 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registratioi^ 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  that  contains 
any  of  the  ingredients  listed  herein  may 
request  within  30  days  after  the 
pubhcation  of  this  document  in  tho 
Federal  Register  ihat  this  rulemaking 


proposal  be  referred  to  an  Advisorv 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (OPP-300357].  Ail 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except- legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  riot  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  1 80 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricuhural  commodities,  Food 
additives.  Pesticides  and  pests. 
Processed  foods.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  19,  1994. 

Stephen  L.  |ohnson. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371, 

2.  Section  180.1001(c)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows 

§180.1001     Exemptions  from  the 
requirement  of  a  tolerance. 


(c)* 


JMI 
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Inert  ingredrents 


Limits 


Uses 


Poly(vtnylpyrrolidon€)  (CAS  Reg.  No.  9003-39-8).  min- 
imum number-average  molecular  weight  4,000.. 


Surfactant,  related  adjuvants  of  surfactant. 


|FR  Doc.  94-21103  Filed  8-30-94:  8:45  ami 
BILLING  CODE  S6«O-60-f 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Oay  Finding  on  a 
Petition  to  Remove  the  Northern 
Spotted  Owl  in  California  From  the  List 
of  Threatened  and  Endangered 
Species 

AG£NCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  petition  finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  on  a  petition  to  remove  the 
northern  spotted  owl  (Strix  occidentalis 
caurina]  in  California  from  the  list  of 
species  protected  under  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
The  Service  finds  that  the  petition  does 
hot  present  substantial  information 
indicating  the  requested  action  may  be 
warranted. 

ADDRESSES:  Data,  information, 
comments  or  questions  concerning  the 
status  of  the  petitioned  subspecies 
described  below  should  be  submitted  to 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way, 
Room  E-1803.  Sacramento,  California 
95.825-1846.  The  petition,  finding, 
supporting  data,  and  comments  are  -. 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  August  3.  1994. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  to  the 
Field  Supervisor  at  the  above  address 
until  further  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  J.  Detrich  at  the  above  address 
(916/978-4866). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Act  (16 
use.  1533)  requires  that  the  Service 


make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  Service  finds 
that  a  petition  presents  substantial 
information  indicating  that  the 
requested  action  may  be  warranted,  the 
Service  then  initiates  a  status  review  on 
that  species.  Section  4(b)(3)(B)  of  the 
Act  requires  the  Service  to  make  a 
finding  as  to  whether  or  not  the 
petitioned  action  is  warranted  within  1 
year  of  the  receipt  of  a  petition  that 
presents  substantial  information. 

On  October  7,  1993,  the  U.S. 
Department  of  Interior  received  a 
petition  from  the  California  Forestry 
Association.  Sacramento.  California,   -  - 
requesting  removal  of  the  northern 
spotted  owl  in  California  from  the  List 
of  Endangered  and  Threatened  Wildlife. 
The  petition,  supporting 
documentation,  and  other  documents 
have  been  reviewed  to  determine 
whether  substantial  information  has 
been  presented  indicating  that  the 
requested  action  may  be  warranted. 

The  northern  spotted  owl  is  a 
subspecies  found  in  forested 
environments  of  western  Washington, 
western  Oregon,  and  northwestern 
California.  On  |une  26.  1990,  the  Service 
published  a  final  rule  in  the  Federal 
Register  listing  the  subspecies  as 
threatened  (55  FR  26114).  The 
subspecies  was  listed  because  of 
widespread  destruction  and 
modification  of  its  habitat  and  existing 
regulatory  mechanisms  were  inadequate 
to  control  further  habitat  Joss.  Critical 
habitat  for  the  subspecies  was 
designated  on  January  15, 1992  (57  FR 
1796). 

Detailed  descriptions  of  the  biology  of 
the  subspecies  may  be  found  in  the 
listing  notices  cited  above,  in  Thomas  et 
al.  (1990),  and  in  the  draft  recovery  plan 
for  the  species  (USDI 1992).  The  known 
habitat  for  the  northern  spotted  owl  in 
most  of  its  range  is  old-growth 
coniferous  forest,  which  was  found  to 
have  declined  substantially  due  to 
timber  hardest.  As  recognized  in  the 


final  rule,  northern  spotted  owls  also 
were  found  in  managed,  second-growih 
forests  in  limited  portions  of  the  range, 
particularly  in  the  coastal  region  of 
California,  where  coastal  redwood 
(Sequoia  sempervirens)  is  the  dominant 
coniferous  species.  However,  because 
the  coastal  redwood  region  constitutes 
only  about  7  percent  of  the  range  of  the 
subspecies  and  because  available 
scientific  studies  indicated  that  the  owl 
was  primarily  found  in  old-growih  or 
mature  stands  in  most  of  its  rarfge,  these 
limited  occurrences  in  managed 
timberlands  were  not  of  sufficient 
importance  to  prevent  the  fisting  of  the 
subspecies.  Recent  surveys  indicate  that 
over  40  percent  of  the  subspecies' 
known  population  in  California  is  found 
in  managed  timberlands. 

The  petition  to  delist  was  submittpd 
based  on  regulations  at  50  CFR 
424.11(d)(3),  which  state  that  a  species 
may  be  delisted  when  "Subsequent 
investigations  may  show  that  the  best 
scientific  or  commercial  data  available 
when  the  species  was  listed,  or  the 
interpretation  of  such  data,  were  in 
error."  The  petitioner  contends  thait  "(1) 
the  northern  spotted  owl  in  California  is 
a  delistable  unit;  (2)  the  population  is 
large  and  well-distributed;  (3)  the 
habitat  used  by  the  population  is  stable 
and  likely  to  increase;  (4)  models  used 
to  analyze  trends  at  the  time  of  the 
listing  are  oversimplified  and 
misleading;  and  (5)  a  detailed  model 
(prepared  by  the  petitioner)  predicts 
that  the  population  is  stable  and  the 
forests  of  northern  California  are 
completely  packed  with  owl  territories." 

The  Act  defines  the  term  "species"  to 
include  any  subspecies  of  fish,  wildlife 
or  plants,  and  any  distinct  population 
segment  of  any  species  of  vertebrate  fisli 
or  wildlife  that  interbreeds  when 
mature.  Although  the  Service  has  used 
international  boundaries  to  define 
distinct  vertebrate  population  segments, 
the  Service  has  recently  denied 
petitions  to  list  species  within  certain 
states  on  the  grounds  that  the  requested 
listing  did  not  involve.a  distinct 
vertebrate  population  segment — for  - 
example,  the  northern  goshawk 
[Accipiter  gentHis)  in  New  Mexico  and 
Arizona  (57  FR  28474)  and  the  lynx 
[Felis  lynx  canadensis)  in  the  north 
Cascades  of  Washington  (58  FR  36924). 


The  Service  determines  that 
substantial  information  has  not  been 
presented  indicating  that  the  requested 
action  may  be  warranted.  This 
conclusion  is  based  upon  the  following: 
the  northern  spotted  owls  in  California 
do  not  constitute  a  distinct  vertebrate 
population  segment  (a  discrete  group 
that  is  markedly  separated  from  other 
populations  of  the  same  taxon).  In  large 
part  because  CaHfornia  Forest  Practice 
Rules  seem  to  be  providing  habitat  that 
supports  large  numbers  of  the 
subspecies,  the  Service  may  propose  to 
lift  prohibitions  against  incidental  take 
of  northern  spotted  owls,  where  timber 
harvest  is'conducted  in  accordance  with 
California  law.  The  Service  conducts 
ongoing  status  reviews  for  all  listed 
species  and  will  continue  to  evaluate 
the  information  provided  by  the 
petitioner  as  part  of  the  status  review  on 
the  northern  spotted  awl.  This  finding 
is  based  on  scientific  information 
contained  in  the  petition  and  on 
information  otherwise  available  to  the 
Service  at  this  time. 

References  Cited 

Detrich,  P.)..  G.I.  Gould.  Jr.,  and  D.M.  Soils, 
In  press.  Status  of  spotted  qwI  populations 
and  management  efforts  in  California. 
Trans.  West.  Sec.  VVildl.  Soc.  Vol.  29. 
Sacramento,  California. 

Smith,  R.  N.  1992.  Declaration  to  U.S.  Ninth 
Circuit  Court  of  Appeals.  Marbled  Murrelet 
v.Lujan,  92-36705.  September  22,  1992. 

Thomas,  J.VV.,  E.D.  Forsman.  J.B.  Lint,  E.C 
Meslow,  BR.  Noon,  and  J.  Verner.  1990.  A 
conservation  strategy  for  the  northern 
spotted  owl.  Washington,  D.C:  U.S.  Govt. 
Printing  Off  '         - 

U.S.  Department  of  Agriculture.  Forest 
Sen,'ice,  and  U.S.  Department  of  Interior, 
Bureau  of  Land  Management.  1993.  Draft 
environmental  impact  statement  on 
management  of  habitat  for  late- 


successional  and  old-growth  forest  related 
species  within  the  range  of  the  northern 
spotted  owl.  Portland,  Oregon. 
U.S.  Dept.  of  Interior.  1992.  Final  draft 
recovery  plan  for  the  northern  spotted  owl. 
Washington,  D.C:  U.S.  Govt.  Printing  Off. 

.Author 

The  primary  author  of  this  notice  is  Phillip 
J.  Detrich  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Authority:  l6  U.S.C.  4361-1407:  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Public  Law 
99-625, 100  Stat.  3500;  unless  otherwise 
noted. 

Dated:  August  3,  1994. 
Mollie  H.  Beattie, 
Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  94-21517  Filed  8-30-94;  8:45  am| 
BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  622,  625,  628,  649,  650, 
651,652,  and  655 

[Docket  No.  930771-4237;  I.D.  071994A] 

Northeast  Region  General  Fisheries 
Permit  and  Reporting  Procedures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NO.^A), 

Commerce. 

ACTION:  Withdrawal  of  proposed  rule. 


SUMMARY:  NMFS  withdraws  its 
proposed  regulations  for  consolidating 


permit  and  reporting  requirements. 
NMFS  has  determined  that  fishery- 
specific  reporting  requirements  are 
necessary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bridgette  S.  Davidson,  Fishery 
Management  Specialist,  508-281-9347. 

SUPPLEMENTARY  INFORMATION:  On 
October  14.  1993.  NMFS  published 
proposed  regulations  (58  FR  53172)  to 
consolidate  NMFS  Northeast  Regional 
administrative  and  permitting 
provisions  in  a  new  part  622  of  title  50 
CFR.  This  rule  proposed  to  amend  50 
CFR  parts  625,  628,  649,  650.  651,  652. 
and  655  by  consoUdating  the  permitting, 
recordkeeping  and  reporting  provisions 
of  these  parts  into  a  new  part  622.  The 
purpose  was  to  eliminate  redundancy, 
ensure  consistency,  and  ease  revision  of 
permitting  requirements. 

Since  the  proposed  rule  was 
published,  many  of  the  regulatory 
provisions  affected  have  been 
extensively  revised  by  FMP 
amendments.  The  proposed  rule  is  now 
obsolete  because  the  regulations  it 
proposed  to  change  no  longer  exist.  In 
addition,  although  the  permit 
appHcation  has  remained  essentially  the 
same  for  all  the  fisheries  affected,  the 
major  provisions  for  each  of  these 
regulations,  e.g.,  the  requirements, 
qualifications,  and  restrictions,  are  now 
fishery-specific.  For  these  reasons,  this 
proposed  rule  is  withdrawn. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  August  24,  1994. 
Gary  Matlock, 

Program  Management  Officer.  Saticnal 
Marine  Fisheries  Senice. 

|FR  Doc.  94-21390  Filed  8-30-94:  8  45  am] 
BILUNG  CODE  3510-22-F 
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This  secton  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
conn.mittee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttiority.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Grazing  Strategies  for  Dinkey  Creek 
Allotment;  Kings  River  Ranger  District, 
Sierra  National  Forest 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
-for  the  development  of  an  allotment 
management  plan  and  authorization  of 
continued  grazing  on  the  Dinkey 
Allotment. 

SUMMARY:  The  action  to  be  evaluated  by 
this  EIS  is  the  development  of  an 
allotment  management  plan  and 
authorization  for  cattle  grazing  on  the 
Dinkey  Creek  Allotment  (Sierra  National 
Forest.  Clovis,  CA)  that  will  he 
( onsistent  with  the  standard  and 
guidleines  in  the  Forest  Land  and 
Resource  Management  Plan. 
ADDRESSES:  All  comments  should  be 
addressed  to  the  Forest  Superv  isor. 
Sierra  National  Forest.  Supervisor's 
Office,  1600  Tollhouse  Road,  Clovis.  CA 
f).3R  11-0532. 

FOR-FURTHER  INFORMATION  CONTACT: 
Terry  Elliott,  Assistant  Land 
Management  Planner,  Sierra  National 
Forest.  1600  Tollhouse  Road,  Clovis,  CA 
93611-0532.  Phone  (209) 297-0706 
extension  4881.  FAX  (209)  294-4809. 
SUPPLEMENTARY  INFORMATION:  This  EIS 
will  evaluate  various  grazing  strategies 
of  which  one  will  be  selected  as  the 
direction  contained  in  the  Allotment 
Management  Plan.  A  Term  Grazing 
Permit  must  be  issued  by  the  Forest 
.Service  before  implementation  of  the 
proposed  action.  Development  of  the 
various  alternatives  will  be  in 
conjunction  with  the  lo;  a!  communitv. 
cattle  permittees,  specjcil  interest 
groups.  State  Fish  and  Game 
Department,  U.S.  Fish  and  Wildlife 
Service  and  other  interested  publii:s. 
The  EIS  will  also  address  the 
soiioeconomic  effects  of  the  diffenMit 


strategies  on  the  current  permittee.  As 
required  by  NEPA.  the  Fore.st  will  also 
anlayze  the  "no  action"  alternative  as  a 
baseline  for  estimating  the  impacts  of 
the  various  other  altornalives. 

The  following  information  including 
tentative  issues  and  alternatives  have 
been  identified  through  internal  (FS) 
.scoping. 

1.  Proposed  Action  Statement 

The  Forest  Service  proposed  to 
develop  an  Allotment  Management  Plan 
(AMP)  and  authorize  continued  grazing 
on  the  Dinkey  Creek  .Mlotment.  The 
AMP  will  guide  livestock  management 
for  approximately  a  10-year  period. 

2.  Purpose  and  Need 

The  purpose  and  iu;t(.l  is  to  develop 
a  management  plan  and  provide 
authorization  for  cattle  grazing  on  the 
Dinkey  Creek  Allotment  that  will  be 
consistent  with  the  standards  and 
guidelines  in  the  Sierra  Forest  Plan.  The 
management  plan  and  permit 
authorization  will  help  in  achieving  the 
goals  and  future  conditions  prescribed 
for  the  area  in  the  Forest  Plan. 

3.  Issues  Identified  by  FS 
Interdisciplinary  Team 

a.  What  are  the  effects  of  riparian 
damage  and  streambank  destruction  by 
livestock  on  water  quality  and  the 
aquatic  environment,  and  how  can  those 
effects  be  addressed  by  altHrnatixe 
grazing  strategies? 

Localized  riparian  damage  and 
destruction  of  streambanks  by  livestock 
may  impair  -.vatcr  quality  through 
increased  sedimentation  (embedded 
gravel)  and  higher  water  temperatures. 
This  could  affect  aquatic  insects,  fish, 
amphibian  and  reptile  productivity. 

b.  What  are  the  effects  of  livestock 
grazing  mitigations  on  the  economic 
feasibilty  of  the  permittees  operation, 
and  how  can  those  effects  be  addressed 
by  alternative  grazing  strategies? 

Co-sts  of  mitigating  environmental 
concerns  related  to  various  res.ources 
such  as  water  quality,  aquatic  habitat, 
deer  habitat,  sensitive  species  habitat, 
riparian  habitat  and  historic/cultural 
sites,  etc.  may  cause  the  pernjiltee's 
operation  to  no  longer  be  economical  I  v 
feasible. 

c.  What  are  the  effects  of  livestjtjk 
grazing  on  key  deer  habitat,  and  how 
can  those  effects  be  addressed  by 
alternative  grazing  strategies?. 


Deer/livestock  conflicts,  including 
inadequate  amount  of  meadow-edge 
fawn  hiding  cover  in  deer  summer  range 
and  deer  forage  needs. 

d.  What  are  effects  of  livestock  grazing 
on  key  willow  flycatcher  habitat,  and 
how  can  those  effects  be  addressed  bv 
alternative  grazing  5Urategies? 

Willow  flycatcher  may  be  impacted 
by  livestock  due  to  nest  destruction  and 
heavy  browsing  of  willows. 

e.  What  are  the  effects  of  Iiveslo(.k 
grazing  on  the  historic,  cultural  and 
archaeologicat.jesources  of  the  area,  and 
how  can  grazing  management  either 
protect  and/or  enhance  th.ose  resources? 

Social  conflict  between  historical  way 
of  life  of  the  cowboy,  including 
preservation  and  maintenance  of 
historical  facilities,  and  the  protection 
of  cultural  sites  from  livestock  damage 
such  as  trampling  and  trailing  through 
sites. 

f.  What  are  the  effects  of  livestock 
grazing  on  Bolander's  clover  and  Invesia 
unguiculata  and  how  can  those  effects 
be  addressed  by  alternative  grazing 
strategies? 

Bolander's  clover.niay  occur  in  the 
allotment  and  cattle  grazing  may  impact 
the  species.  Ivesia  unguiculata  is 
{)resent  in  some  meadows  and  may 
occur  in  other  meadows  vyith  the 
allotment  and  could  be  impacted  by 
livestock  grazing. 

g.  What  are  the  effects  of  livestock 
grazing  on  the  recreational  experience 
;(hiking,  OHV  routes,  campsites,  etc.), 
and  how  can  those  effects  be  addressed 
by  alternative  grazing  strategies? 

Localized  recreation  conflicts  niav 
occur  on  hiking  trails,  OHV  routes, 
meadow-edge  shade  areas,  and 
campsites  due  to  interaction  of  people 
and  livestock  (cattle  excrement — 
cowpies,  flies,  ticks  and  aesthetics). 

4.  Tentative  Alternatives 

No  action — grazing  would  continite  at 
current  levels. 

(1)  Deer  and  willow  flycatcher 
protection  and  management — Reduce 
cattle  grazing  effects  on  key  deer  and 
willow  flycatcher  habitat  by  changing 
season  of  use  and  number  of  cattle. 

(2)  Intensive  range  management — 
Control  cattle  utilization  and  provide 
additional  return  of  organic  matter  to 
the  riparian  and  meadow  .sy.stem  bv 
using  a  rest  rotation  strategy. 

(2A)  Intensive  range  management 
with  riparian  area  mitigation — Same 
grazingiitrategy  as  Alternative  2  except 


it  adjusts  cattle  numbers  and/or  season 
of  use  to  protect  riparian  areas. 

(3)  Riparian  and  wildlife  protection 
by  short-term  rest— Minimum  level 
management  .strategy.  A  non-use  period 
for  entire  allotment. 

(4)  Intensive  herding  with  emphasis 
on  specialized  monitoring  training  for 

,  permittee.s — Emphasizes  a  greater 
partnership  role  and  Forest  Service  and 
Permittee  by  having  the  permittee 
conduct  monitoring  of  cattle  utilization. 

(5)  Long  term  re.st— No  grazing  would 
be  allowed  for  five  years,  long  term  rest 
(5  years)  of  the  allotment.  Other  uses 

would  tontinue. 

Public  Involvement 

The  public  will  be  invited  to 
participate  in  the  scoping  process, 
review  of  the  draft  environmentaf 
impact  statement  and  two  public 
meetings.  Initial  comments  are  now 
being  excepted  through  September  26 
from  those  who  wish  to  participate.  The 
first  public  meeting  will  he  September 
7.  1994,  7PM  at  the  Clovis  Memorial 
Building  located  at  thecorner  of  5th  and 
Hughs  Streets  in  Clovis.  California.  The 
sw.ond  meeting  will  depend  on  the 
progress  of  the  analysis  and  will  be 
announced  at  a  latter  date  in  the  Fresno 
Bee  newspaper. 

Estimated  release  of  the  draft 
environmental  impact  statement  for 
public  comment  will  be  on  April  of 
1995.  The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45-days  from  the  date  the 
Environmental  Protection  Agencv 
publishes  the  notice  of  availabiiitv  in 
the  Federal  Register.  After  the  comment 
ppriod  ends,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  As  a 
result,  the  final  environmental  impact 
statement  should  be  ready  for  release  in. 
.Se[)temberof  1995. 

The  Forest  Service  believes,  at  this 
t^rly  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process^  First, 
reviewers-of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so4hat  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
\'RDC.  435  LT.S.  519,  (1978).  Also.     .  - 
environmental  objections  that  could  be 
rai.sed  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  alter  completion  of  the  final 
environmental  impact  statement  may  be 
\vaived  or  dismissed  by  the  courts!  City 
ot'Angoonv.  Model,  803  F.2d  1016. 
nri2  (9th  Cir.  1986)  and' U';sro;i.';//r     ' 


Heritage.  Inc.  v.  Harris.  490  F.  Supp 
1334.  1338  (ED.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  30 
day  conmient  period  (ending  on  the 
26;h  of  September)  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
.coni;erns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
conmients  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  Statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated;  Augiist  25,  1994 
lames  L.  Boynton, 

Forest Supersisor.  Sierra  S'titional Forest. 
IFR  Doc.  94-21  480  Filnd  8-30-94:  8X5  am] 
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Northwest  Baranof  Tirr.t>er  Saie(s>, 
Tongass  National  Forest,  Chatham 
Area,  Sitka  Ranger  District,  Sitka,  AK 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Revise  the  fuly  12,  1993  notice 
of  intent  to  prepare  an  environmental 
impact  .statement. 


SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  wmH  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  disclose  the  environmental 
impacts  of  proposed  actions  within  the 
Northwest  Baranof  project  area.  This 
notice  is  an  amendment  to  the  original 
notice  of  intent  for  this  project, 
published  July  12,  1993.  The  proposed 
action  provides  for;  (1)  Construction  of 
approximately  28  miles  of  new  road, 
and  reconstruction  of  approximately-7 
miles  of  existing  road  in  conjunction 
with  up  to  seven  timber  sales;,(2) 
harvest  of  approximately  1.800  acres  of 
timber,  and  regeneration  of  new  stands 
of  trees.  This  level  of  development 
would  result  in  the  harvest  of 
approximately  58  million  board  feet  of 
sawlog  and  utility  timber  volume;  (3) 
1 ,000  foot  uncut  timber  buffers  along 
Nakwasina  Passage,  St.  John  Baptist 
Bay,  and  the  north  side  of  Fish  Bav  for 


the  protection  of  wildlife  and 
subsistence  uses;  (4)  log  transfer 
facilities  in  Nakwasina  Passage  and 
Nakwasina  Sound,  St.  John  Baptist  Bay 
(barge  facility).  Schuize  Cove,  and 
Rodman  Bay;  (5)  noclearcut  harvest  in 
areas  which  are  visible  from  the  Alaska 
Marine  Highwav  route  (6)  no  harvest  in 
VCU  289  or  290;  and  (7)  no  hanest  in 
the  Rodman  Creek  drainages  and 
limited  harvest  in  Fish  Bay  drainage. 

The  Forest  Service  is  seeking 
information  and  comments  from 
F"ederal.  State  and  local  agencies  as  well 
as  individuals  and  organizations  who 
may  be  interested  in,  or  affected  bv.  tin- 
proposed  action. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  0<;tober  21.  1994. 
ADDRESSES:  Send  u  ritten  comments  to 
Northwest  Baranof  Planning  Team. 
USD.^  Forest  Service.  204  Siginaka 
Way.  Sitka,  .Mnska  9'^m3'). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Anderson,  Team  Leader.  USD.\ 
Forest  Service.  204  Siginaka  Wav.  Sitka. 
AK  99835,(907)  747-6671. 
SUPPLEMENTARY  INFORMATION:  This  EIS 
will  tier  to  the  1979  Tongass  Land 
Management  Plan  (TLMP)  EIS. 
including-the  198.")-86and  1900 
amendments.  The  TLMP  provides  the 
overall  guidance  (Goals.  Objectives.    • 
Standards,  and  Management  Area 
direction)  to  achieve  the  desired  future 
condition  for  the  area  in  which  the 
project  is  propo.sed. 

The  Northwest  Baranof  Project  .^rea  is 
located  about  10  air  miles  north  of  Sitka. 
Alaska,  and  30^miles  east  of  Angoon. 
Alaska,  on  the  northwestern  part  of 
Baranof  Island.  It  encompasses  ie;i 
Value  Compari.son  Units  (VCUs) 
including  287  through  292,  299.  301. 
and  portions  of  300  an.d  302  as 
designated  in  the  TLMP.  These  \'CUs 
are  located  within  Managemt-nt  Areas 
C40  and  C41  as  described  in  the  TLMP. 
VCUs  310,  312,  and  313  were  dropped 
from  the  project  area  following  initial 
field  review.  The  project  area  is 
administered  by  the  Sitka  Ranger 
District  of  the  Chatham  Area,  Tonga.ss 
NationafForest  in  Sitka,  Alaska. 

The  purpose  and  need  for  the 
Northwest  Baranof  project  is  to  make 
30-100  million  board  feet  of  timber 
available  through  up  to  seven 
independent  timber  sales  or  offerings  to 
the  Ketchikan  Pulp  Company  under  the 
conditions  of  its  long-term  timber  sale 
contract.  This  timber  is  needed  to 
provide  a  sustained  level  of  wood 
products  to  meet  local,  national,  and 
international  demand;  and  to  provide 
local  employment  in  the  wood  products 
industry.  A  comparison  of  the  desin^d 
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future  condition  for  the  project  area  (as 
identified  in  theTLMP)  with  the 
existing  condition  shows  the  need  to 
convert  suitable  stands  of  old-growth 
timber  to  managed  productive  stands 
capable  of  long-term  timber  production. 

Gary  A.  Morrison,  Forest  Supervisor, 
Chatham  Area,  is  the  Responsible 
Official  and  will  decide  whether  or  not 
to  authorize  timber  harvest  within  the 
Northwest  Baranof  Project  Area.  He  will 
decide  (1)  If  the  design  of  the  timber 
sale  offerings  are  consistent  with 
meeting  resource  protection  standards 
and  guidelines  in  the  TLMP;  (2)  how 
much  timber  volume  to  make  available; 
(3)  the  location  and  design  of  the  arterial 
and  collector  road  system  needed  to 
develop  the  project  area;  (4)  the  location 
and  design  of  timber  harvest  units  and 
log  transfer  facilities;  (5)  mitigation  and 
monitoring  measures  for  sound  resource 
management;  and  (6)  whether  there  may 
be  a  significant  restriction  on. 
subsistence  uses,  and  if  so,  other 
determinations  required  by  section  810 
of  the  Alaska  National  Interest  Lands 
Conservation  Act. 

Issues  are  e.xpected  to  revolve  around: 
(1)  Management  of  wildlife  and  fish 
habitat;  (2)  subsistence  needs;  (.3) 
location,  design  and  impacts  of  log 
transfer  facilities;  (4)  recreation  and    , 
visual  impacts;  and  (5)  the  economic 
health  of  Southeast  Alaska. 

To  proceed  with  the  timber  harvest  as' 
proposed,  various  permits  must  be 
obtained  from  other  agencies.  The 
agencies  and  their  responsibilities  are  as 
follows:  U.S.  Army  Corps  of  Engineers 
has  the  responsibility  for  approval  of 
discharge  of  dredged  or  fil|,materials 
into  the  waters  of  the  United  States, 
(Section  404  of  the  Clean  Water  Acf), 
and  approval  of  construction  of 
structures  or  work  in  navigable  waters 
of  the  United  States  (Section  10  of  the 
Rivers  and  Harbors  Act  of  1899);  EPA 
has  responsibility  for  the  National 
Pollutant  Discharge  Elimination  System 
review  (Section  402  of  the  Clean  \Vater 
Act).  Other  agencies  which  will 
participate  are  as  follows:  State  of 
Alaska,  Department  of  Natural- 
Resources  has  responsibility  for 
authorization  for  occupancy  and  use  of 
tidelands  and  submerged  lands;  Stale  of 
Alaska,  Department  of  Environmental 
Conservation  has  responsibility  for  the 
Solid  Waste  Disposal  Permit  (Section 
402  of  Clean  Water  Act)  and  the 
Certificate  of  Reasonable  Assurance 
(Section  404  of  Clean  Water  Act);  U.S. 
Coast  Guard  has  responsibility  for  Coast 
Guard  Bridge  Permits  (in  accordance 
with  the  General  Bridge  Act  of  194f>) 
required  for  all  stnictures  constructed 
within  the  tidal  influence  zone.  Both  the 
EPA  and  the  U.S.  Army  Corps  of 


Engineers  will  participate  as 
cooperating  agencies  in  preparation  of 
theEIS. 

Preparation  of  the  EIS  began  uilh 
public  notification  and  scopin;.;  In  June, 

1993.  EIS  preparation  will  continue 
with  the  following  additional  steps;  (1) 
Public  notification  and  scoping 
(approximately  45  days  beginning  on 
the  date  of  publication  of  this  Notice  in 
the  Federal  Register);  (2)  identification 
of  issues  related  to  the  proposed  action 
(significant  issues)  and  a  discussion  of 
reasons  for  not  considering  other  issues 
(non-significant  issues)  in  this  analysis; 
(3)  identification  of  issues  to  be 
analyzed  in  depth;  (4)  development  of 
reasonable  alternatives  to  the  proposed 
action  which  meet  the  stated  purpose 
and  need  for  the  proposed  action  and 
address  significant  issues;  and  (.=>) 
identification  of  the  potential 
environmental  effects  of  the 
alternatives. 

For  step  1,  .scoping  announcements 
will  be  published  in  the  Sitka  Daily 
Sentinel  newspaper  on  or  about  August 
26  and  September  14,  1994,  and  copies 
of  the  announcement  will  be  mailed  to 
interested  persons.  This  announcement 
will  describe  the  timing  and  location  of 
the  proposed  project  and  will  request 
comments.  It  will  also  contain  specific 
information  about  the  location  and 
timing  of  public  involvement  meetings. 
Scoping  meetings  will  be  held  in  Sitka, 
Alaska  on  September  21  and  October  6. 

1994,  in  the  Maksoutoff  Room  of  the 
Centennial  Building  from  6:30  p.m. 
until  9:00  p.m.,  and  Angoon,  Alaska 
September  28  through  30,  1994.  Exact 
locations  and  times  of  the  Angoon 
scoping  meetings  will  be  announced  in 
local  newspapers  and  on  radio  station 
public  service  announcements. 

For  steps  2  and  3,  the 
Interdisciplinary  Team  will  review- 
comments  received  during  both  scoping 
periods  to  determine  issues  which  are 
significant  and  within  the  scope  of  this 
project. 

Step  4  will  consider  a  range  of 
alternatives  developed  to  address 
significant  issues.  One  of  these  will  be 
the  "No  Action"  alternative,  in  which 
there  i§  no  har\'est  or  road  building 
activity.  Other  alternatives  may  consider 
various  levels  and  locations  of  harvest 
and  regeneration  in  response  to  issues 
and  non-timber  objectives. 

Step  5  will  analyze  the  environmental 
effects  of  each  alternative. The  direct, 
indirect,  and  cumulative  effects  of  each 
alternative  will  be  analyzed  and 
documented.  In  addition,  site  specific 
mitigation  measures  for  each  alternative 
will  be  identified  and  their  effectiveness 
evaluated. 


In  addition  to  commenting  on  the 
proposed  action  and  the  Draft  EIS  w  hen 
it  is  released,  agencies  and  other 
interested  persons  or  groups  are  invited 
to  contact  Forest  Service  officials  at  any 
time  during  the  planning  procress. 
'  The  Draft  EIS  is  expected  to  be  filed 
with  the  EPA  during  the  summer  of 
1995- The  comment  period  on  the  Draft 
EJS  will  be  45  days  from  the  date  the 
EPA  publishes  the  notice  of  availability 
in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their-, 
participalion  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions; 
Vermnnt  Yankee  Nuclear  Power  Corp.  \. 
NRDC.  435  U.S.  519,  553  (J978).Aho,  ■ 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts;  City  of  Angoon  v.  Model.  80.3 
F.2d  1016,  1022  (9th  Cir.  1986)  and 
lV;sron,s/n  Heritages,  Inc.  v.  Harris.  A9iy 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Ser\  ice 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  ns 
,specific7as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or- 
chapters  of  the  Draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act,  40  CFR  1503.3,  in  addressing  these 
points. 

The  Final  EIS  and  Record  of  Decision 
is  expe<;ted  to  be  released  in  the  winter 
of  1995-96.  The  Forest  Supervisor  for 
the  Chatham  Area  of  the  Tongass 
National  Forest  will,  as  the  responsible 
official  for  the  EIS,  make  a  decision 
regarding  this  proposal  considering  the 
comments,  responses,  and 
environmental  consequences  discussed 
in  the  Final  EIS,  and  applicable  laws. 


regulations,  and  policies.  The  decision 
and  supporting  reasons  will  be 
documented  in  the  Record  of  Decision. 

Dated:  August  22.  1994. 
Carl  M.  Burgeson, 
Acting  Forest  Siipen.-isor. 
IFR  Doc.  94-21436  Filed  8-30-94;  8:45  ;imf 
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Upper  Carroll  Environmental  Impact 
Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  To  Prepare.an 
Environmental  Impact  Statement. 


SUMMARY;  The  Department  of         ~ 
.Agriculture,  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  provide  limber  for  the 
■  Ketchikan  Pulp  Company  50-year 
Timber  Sale  Contract  or  the  Ketchikan 
Area  Independent  Timber  Sale  Program. 
The  Record  of  Decision  will  disclose 
how  the  Forest  Service  has  decided  to 
provide  harvest  units,  roads',  and 
associated  timber  harvesting  facilities. 
The  proposed  action  is  to  harvest  an 
e.stimated  70  million  board  feel  (mnibn 
of  timber  on  an  estimated  2,200  acres. 
A  range  of  alternatives  will  be 
developed  to  achieve  this  estimated 
volume  and  include  a  no-action     ' 
iilternative.  The  proposed  timber  harvest 
is  locafed-within  Tongass  Forest  Plan 
Management  Area  K32,  VCU's  737.  744. 
and  746.  on  Revillagigedo  (Revilla) 
Island.  Alaska,  on  the  Ketchikan  Ranger 
District  of  theKetchikan  Area  of  the 
Tongass  National  Forest. 
DATES:  Comments  concerning  the  .scope 
(if  this  project  should  be  received  by    - 
October  28. 1994. 
ADDRESSES:  Please  send  written 
comments  and  suggestions  conc-erning 
the  scope  of  this  project  to;  Forest  - 
Super\'isor.  Tongass  National  Forest, 
Ketchikan  Area.  Attn:  Upper  Carroll 
EIS.  Federal  Building,  Ketchikan.  AK 
99901.. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  one  proposal  and  EIS 
should  be  directed  to  David  Arra.smith, 
Planning  Staff  Officer,  Tongass  National 
Forest,  Ketchikan  Area  .'Federal 
Building.  Ketchikan,  Alaska  99901. 
telephone  (907)  225-3101,  or  to  Linn 
Shipley,  District  Ranger,  Ketchikan 
Ranger  District,  Tongass  National 
Forest.  3031  Tongass  Ave.,  Ketchikan. 
AK  99901.  telephone  (907)  22.5-;;i48. 

SUPPLEMENTARY  INFORMATION: 

( 1 )  Public  Participation 

Public  participation  will  be  an 
inlegral  component  of  the  study  process 
and  will  be  especially  important  at 


several  points  during  the  analysis.  The 
first  is  during  the  scoping  process.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal.  State,  and  local  agencies 
and  individuals  and  organizations  that 
may  be  interested  in.  or  affected  by.  the 
proposed  activities.  The  scoping  process 
will  include  (1)  Identification  of 
potential  issues;  (2)  identification  of 
issues  to  be  analyzed  in  depth;  and,  (3). 
eliminating  of  insignificant  issues  or 
these  which  have  been  covered  by  a 
previous  environmental  review.  Public 
scoping  meetings  are  scheduled  in 
Alaska  at  Ketchikan.  October  4.  19fl4, 
and  Saxman,  October  5,  1994.  Written 
scoping  comments  are  being  solicited 
through  a  scoping  package  that  will  be 
sent  to  the  project  maifing  list.  For  the 
Forest  Service  to  best  use  the  scoping 
input,  conimentsshould  be  received  bv 
October  28.  1994. 

Tentative  issues  identified  for 
analysis  in  theEIS  include  the  potential 
effects  of  the  project  on  and  the 
relationship  of  the  project  to: 
subsistence  resources,  old-growth 
ecosystem  management  and  the 
maintenance  oi  habitat  for  viable 
populations  of  wildlife  and  plant 
species,  timber  sale  economics,  timber 
supply,  visual  and  recreational 
resources,  anadromous  fish  habitat, 
potential  road  connections  on  Revilla 
Island,  the  Neets  Bay  Fish  Hatcherv.  soil 
and  water  resources,  cultural  re.soun:es. 
Misty  Fiords  National  Monument 
wilderness  values,  and  others. 

'Based  oaresuhs  of  scoping  and  the 
resources  capabilities  within  the  project 
art'a.  alternatives  including  a  "no 
action"  alternative  will  be  developed  for 
the  Draft  Environmental  Impact 
Statement  (Draft  EIS).  The  Draft  EIS  is 
projected  to  be  filed  in  the 
Environmental  Protection  Agency  (EPA) 
in  August  1995.  Public  comment  on  the 
Draft  EIS  will  be  .solicited  for  a 
^ninimum  of  45  days  from  the  date  the 
Environmental  Protection  Agencv 
43ublishes  the  notice  of  availabiliiy  in 
the  Federal  Register.  Subsistence 
hearing,  as  provided  for  in  Section  8  of 
the  Alaska  National  Interest  Lands 
Conservation  Acg  (ANICLA),  are 
phmned  during  this  45-day  comment 
period.  The  Final  EIS  is  anticipated  bv 
April  1996. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  during  scoping  and 
comments  on  the  Draft  EIS  ..hould  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  meHts 


of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Ac1  at  40 
CFR  1503.8  in  .iddressing  these  points. 
In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  Draft 
EIS  statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  os  that  it  is 
meaningful  and  alerts  an  agencv  to  the 
reviewer's  position  and  concerns. 
Vermont  Yankee  X'uclear  Power  Corp  v 
.yHDC.  435  U.S.  519.  553  (1978). 
Environmental  objec  lions  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  Final  EIS.  Citv  of 
Angoon  v.  Hodel.  Harris.  (9th  Circuit. 
1986).  and  Wisconsin  Heritages.  Inc.  v. 
Harris.  490  F.  Supp.  1334,  1338  (E.D. 
Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  Final  EIS. 

(2)  Permits 

Permits  required  for  implementation 
include  the  following: 

1.  L'.S.  Army  Corps  of  Engineers 

— Approval  of  the  discharge  of  dredged 
or  fill  materials  into  waters  of  the 
United  States  under  Se<;tion  404  of 
the  Clean  Water  Act 

— Approval  of  the  construction  of 
structures  or  work  in  navigable  waters 
of  the  United  States  under  Section  10 
of  the  Rivers  and  Harbors  Act  of  1899 

2.  Environmental  Protet;lion  Agencv 

r-Natioiial  Pollutant  Discharge 
Elimination  System  (402)  Permit 

— Review  Spill  Prevention  Control  and 
Countermeasure  Plan 

3.  State  of  Alaska.  Department  of 
Natural  Re.sources 

— Tideland  Permit  and  Lease  or 
Easement 

4.  State  of  Alaska.  Department  of 
Environmental  Conservation 

— Solid  Waste  Disposal  Permit 
— Certification  of  Compliance  with 

Alaska  Water  Quality  Standards  (401 

Certification) 

Responsible  Official 

David  D.  Rittenhouse.  Forest 
Supervisor.  Ketchikan  Area.  Tongass 
National  Forest.  Federal  Building. 
Ketchikan.  Alaska  99901.  is  the 
responsible  official.  The  responsible 
official  will  consider  the  comments. 
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responses,  disclosure  of  environmental 
consequences,  and  applicable  laws, 
regulations,  and  policies  in  making  the 
decision  and  stating  the  rationale  in  the 
Record  of  Decision. 

Dated:  August  23.  199-4 
David  D.  Rinenhouse. 
Forest  Supenisor. 

|FR  Doc.  94-21457  Filed  8-:J0-94;  8:45  am] 
BILUNG  CODE  3410-11-M 


Environmental  Impact  Statement 
Helicopter  Landings  in  Wilderness, 
Tongass  NationaJ  Forest,  AK 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  proposed  action  is  to 
designate  41  helicopter  landing  areas  in 
wilderness  on  the  Tongass  National 
Forest.  Presently,  the  use  of  helicopters 
by  the  general  public  for  access  to 
wilderness  is  prohibited  on  the  Tongass 
National  Forest  by  regulation  (36  CFR 
261.10).  The  designation  of  helicopter 
landing  areas  is  based  on  uses  which 
were  established  at  the  time  of  the 
designation  of  the  wilderness  wiiich  is 
allowed  bv  the  Wilderness  Act  (Pub.  L. 
88-577)  under  36  CFR  293.6(d).  The  41 
landing  areas  identified  in  the  Forest 
Service  proposed  action  are  located  in 
seven  of  the  19  designated  wildernesses 
on  the  Tongass  National  Forest.  The 
wildernesses  where  landing  areas  are 
proposed  and  the  number  of  landing 
.nreas  proposed  are  Endicott  River  (1). 
Kootznoowoo  (Admiralty  Island 
National  Monument)  (6).  Misty  Fiords 
National  Monument  (25),  South  Etolin 
(1).  South  Prince  of  Wales  (1),  Strikine- 
LeConte  (4),  and  Tracy  Arm-Fords 
Terror  (3).  The  proposed  action  would 
allow  up  to  50  helicopter  landings  per 
year  on  some  landing  areas. 
Implementation  of  the  proposed  action 
likely  would  require  special  use  permits 
for  helicopter  landings  to  address 
management  concerns  including 
monitormg. 

EFFECTIVE  DATE:  Written  comments 
concerning  the  proposed  action  to 
approve  helicopter  landing  areas  in 
Tongass  National  Forest  wilderness 
should  be  received  within  45  days  of  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register. 

ADDRESSES:  Send  written  comments  to 
Bill  Tremblay,  Team  Leader,  USDA 
Forest  Ser\'ice,  P.O.  Box  309.  Petersburg. 
AK  99833. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  proposed 
action  and  environmental  impact 
statement  should  be  directed  to  Bill 


Tremblay.  Team  Leader.  USDA  Forest 
Service,  P.O.  Box  309.  Petersburg,  AK 
99833.  phone:  (907)  772-3841. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  project  is  to  provide 
continued  general  public  helicopter 
access  for  "traditional"'  activities  while 
managing  Tongass  National  Forest 
wilderness  to  provide  high  quality 
wilderness  opportunities.  In  this 
conte.xt;  traditional  activities  include 
hiking,  camping,  photography,  fishing, 
and  other  wilderness-oriented  forms  nf 
recreation.  Access  for  activities 
authorized  under  legal  authorities  other 
than  Section  4(d)(1)  of  the  Wilderness  . 
Act  (such  as  outfitting/guiding,  mineral 
exploration,  maintaining 
communication  sites,  agency 
administrative  use)  is  not  included  in 
this  project. 

The  Regional  Forester.  Phil  Janik, 
must  decide  whether  to  allow  continued 
helicopter  landings  for  access  by  the 
general,  public  in  areas  that  were  used 
prior  to  wilderness  designation.  If 
helicopter  landing  areas  are  approved, 
the  Regional  Forester  will  decide  which 
areas  will  be  designated  and  what 
restrictions,  if  any.  will  be  established. 

A  scoping  letter  was  sent  in  1992  to 
persons  on  a  Tongass  National  Forest 
mailing  list.  Requests  for  comments 
were  published  in  newspapers 
throughout  southeast  Alaska.  Public 
meetings  were  held  in  Juneau. 
Ketchikan.  Petersburg.  Sitka,  and 
Wrangell.  Alaska  the  fall  of  1992. 
Additional  comments  will  be  solicited 
through  mailings,  public  notices,  and 
this  Federal  Register  Notice.  Additional 
public  scoping  meetings  are  not 
planned.  - 

Alternatives  will  include  the 
proposed  action,  a  no  action  alternative, 
and  other  action  alternatives.  All  action 
alternatives  would  authorize  some 
helicopter  landings  in  wilderness  for 
general  public  access.  Proposed  land 
areas  may  or  may  not  include  areas 
already  accessed  by  other  motoi-ized 
methods  as  provided  for  in  Section 
1110(a)  of  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA), 
Public  Law  96-487.  The  following 
preliminary  issues  have  been  identified:. 

1.  Access  for  traditional  activities.   - 
Should  continued  helicopter  landings 
be  authorized  to  provide  general  public 
access  to  wilderness  for  traditional 
activities? 

2.  Wilderness.  What  effects  will 
designation  of  helicopter  landing  areas 
have  on  the  wilderness  resource  arid  the. 
inherent  qualities  of  wilderness  such  as 
remoteness,  isolation,  and  sense  of 
privacy? 

3.  Heritage  Resources.  What  effects 
will  the  increase  of  general  public 


access  have  on  known  cultural 
resources  and  yet  undiscovered  cult'ir 
resource.s? 

4.  Wildlife.  What  effects  will 
helicopter  landings  have  on  wildlife, 
especially  threatened,  endangered  and  - 
sensitive  species  including  mountain 
goats,  goshawks,  bald  eagles,  ajfid  brown 
bears? 

5.  Recreation.  What  changes  in 
recreational  use  patterns  may  occur 
because  of  the  reintroduction  of 
"helicopter  landings  into  wilderness? 

6.  Subsistence.  What  effects  will 
helicopter  landings  have  on  subsistence 
resources  and  uses  within  wilderne.ss?^ 

The  draft  environmental  impact 
statement  is  projected  to  be  issued  in 
May,  1995.  The  comment  period  on  the 
draft  environmental  impact  statement 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  ■ 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  pirocess. 

First,  reviewers  of  draft 
environmental  impact  statements  iimsl 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Varmont  i'anAee  Aiyr/eor 
Power  Corp.  v.  NHDC,  435  U.S.  519. 
553.  (1978). 

Also,  environmental  objectiojis  ihiil 
could  be  raisijd  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  .statement  may  be  waived  or 
disnus.sed  by  the  courts.  City  of  Angonn 
V.  Hndt!l.m3  F.2d  1016.  1022,  (9th"Cir. 
1986)  and  Wiaconsin  Heritage's,  Inc.  v. 
Harris.  490  F.  Supp.  1334.  1338  (E.D. 
Wis.  1980). 

Because.ofthese.court  rulings,  it  is 
very  important  that  those  intere.sted  in 
this  proposed  action  participate  by  the. 
close  of  the  comment  period  so  that 
substantive  comments  and  objections  ; 
are  n>ade  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if-  ■ 
"comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 


alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Issuance  of  the  final  environmental 
impact  statement  is  projected  in 
December,  1995.  The  responsible 
official  for  the  decision  is  Phil  Janik.    ' 
Regional  Forester.  Alaska  Region.  P.O. 
Box  21628.  Juneau.  AK  99802-1628. 

Dated:  August  la  1994. 
Phillanik.     - 
Regional  Forester 
IFR  Doc  94-21416  Filed  8-^(^94;  8:45  ami, 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
IA-649-803] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cased 
Pencils  From  Thailand 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  31.  1994. 
FOR  FURTHER  INFORMATIOM  CONTACT:  - 
Vincent  Kane.  Office  of  Countervailing 
Investigations.  Import  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington.  EX]  20230:  telephone  (202) 
482-2815. 

Final  Determination 

We  determine  that  imports  of  certain 
cased  pencils  form  Thailand  are  being, 
or  are  likely  to  be.  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930.  as  ainended  (the  Act).  The 
estimated  margins  are  showrn  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

The  sole  company  under  investigation 
was  Arana  Company.  Ltd.  (Aruna).  a 
company  accounting  for  over  sixty 
percent  of  imports  of  the  subject 
merchandise  during  the  period  of 
"investigation.  Arima  did  not  respond  to 
our  antidumping  questionnaire. 

Since  our  June  8. 1994  preliminary  _ 
determination  (59  FR  30915.  June  16; 
1994).  the  following  events  have 
occurred. 

On  May  11.  and  July  1.  1994. 
petitioner  filed  a  case  brief  in  this 
investigation.  We  received  no  requests 
for  a  hearing. 


Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  cased  pencils  of 
any  shape  or  dimension  which  are 
WTiting  and/or  drawing  instruments  that 
feature  cores  of  graphite  or  other 
materials  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
(e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpe.ned. 

'  The  pencils  subject  to  these       •" 
investigations.are  classifiable  under 
subheading  9609.10.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ( "HTSUS").  Specifically 

""excluded  from  the  scope  of  this 
investigation  are  mechanical  pencils, 
cosmetic  pencils,  pens,  non-cased 
crayons  (wax),  pastels,  charcoals,  or 
chalks. 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  June  1. 
1993,  through  November  30.  1993.    " 

Best  Information  Available 

Because  Aruna  failed  to  respond  to 
our  antidumping  questionnaire,  we  are 
basing  our  determination  on  best 
information  available  (BIA)  in 
accordance  with  section  776(c1  of  the 
Act.  Section  776(c)  states  that  the 
Department  may  use  BIA  where  a 
company  has  refused  to  provide 
information  requested  in  the  form  . 
required,  or  has  otherwise  significantly 
impeded  the  Department's  investigation. 

In  detennining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  normally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  investigation  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation. 
See.  Final  Determination  of  Sales  at  Less 
than  Fai.f  Value:  Antifriction  Bearings. 

-Other  than  Tapered  Roller  Bearings, 
from  the  Federal  Republic  of  Germany 
(54  FR  18992  at  19033.  May  3.  1989).' 
When  a  company  refuses  to  cooperate 
with  the  Department  or  otherwise 
significantly  impedes  our  investigation, 

.  we  use  as  BIA  the  higher  of  Lhe 
following  margins  for  the  rele\  ant  class 
or  kind  of  merchandise:  (1)  The  highest 
margin  alleged  in  the  petition;  or  (2)  the 
highest  calculated  rate  of  any 
respondent  in  the  investigation. 

Because  Aruna  failed  to  respond  to 
our  antidumping  questionnaire,  we 
consider  it  to  be  an  uncooperative 


respondent.  Accordingly,  we  have 
assigned  to  Aruna  the  highest  rate 
alleged  in  the  petition,  which  is  115.52 
percent.  Petitioner  calculated  this  rate 
based  on  comparison  of  the  average  U.S. 
price  based  on  IM-146  statistics  on 
pencil  imports  from  Thailand  with  the 
highest  home  market  price  quote. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  suspend  liquidation  of  all  entries  of 
the  subject  merchandise  from  Thailand 
th.3t  are  entered,  or  wididrawn  from 
warehouse,  for  consumption  on  or  after 
•June  16,  1994,  the  date  of  publication  of 
our  preliminary  determination  in  the 
Federal  Register  (59  FR  30915.  June  16, 
1994).  as  previously  directed  under 
section  733(d)(1)  of  the  Act.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  dumping  margins,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  margins  are  as 
follows:. 


Manufacturer/producef/expcrter 

Margin 
percent- 
age 

All  companies 

115.52 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  U.S. 
International  Trade  Commission  (ITC)  of 
our  determination.  Within  45  days  the 
ITC  will  determine  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to.  the  U.S. 
industry,  if  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury,  does  not  exist  with  respect  to  the 
subject  merchandise,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury  or 
threat  of  injury  does  exist,  the 
Department  will  issue  an  antidumping 
duty  order  directing  Customs  G::;ciais  to 
collect  antidumping  duties  on  all 
imports  of  the  subject  merchandise  from 
Thailand  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  effective  date  of  the  suspension  of 
liquidation. 

Notice  to  Interested  Parties 

This  notice  also  serves  as  the  onlv 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility,  pursuant  to  19  CFR 
353.34(d),  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO.  Failure  to  comply 
is  a  violation  of  the  APO.  '      ' 
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This  determination  is  published 
pursuant  to  section  735(d)  of  the  AiA  119 
U.S.C  1673d|d))  and  19  CFR 
353.20(a)(4). 

Dated:  August  18.  1994. 
Su.san  G.  Esserman, 

Assistant  St^retaryfor  Import 

Administration. 

|FK  D<H  .  94-21443  Fik'tl  8-:*0-<M;  8:45  am| 

BtLUNn  CODE  3S10-OS-M 

[A-688-834] 

Postponement  of  Preliminarv 
Determination:  Stainless  Steel  Angle 
From  Japan 

AGENCY:  Import  Administralion,- 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Crow,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.VV.,  Washington.  DC.  20230; 
telephone  (202)  482-0116. 

Postponement  ' 

On  April  28,  1994.  the  Depiirtmerit  of 
Commerce  (the  Department)  initiated  an 
.mtidumping  duty  investigation  of 
stainless  stee!  angle  (SSA)  from  Inpan. 
The  notice  indicated  that  we  would 
issue  our  preliminary  determination  on 
orbtfiire  September  15.  1994  (.59  FR 
23052,  May  4,  1994).  On  August  17. 
1994.  Slater  Steels  Corporation.  .I'nd    " 
United  Steelworkers  of  America.  AFL- 
CIO/CLC  petitioners  in  this 
investigation,  requested  that  the 
IXjpartment  po.stpone  the  preliminary 
determination  in  accordanie  with 
se(  tion  733(c)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Art)  (19  U.S.C. 
Ifi73b(c)(l)).  and  19  CFR  3.53.1  s(c).  VVe 
find  no  compelling  reasons  to  deny  the 
request  and  are.  accordingly,  postponing 
the  d.ite  of  the  preliminary 
determination  until  no  later  than 
November  4,  1994. 

The  U.S.  International  Trade 
CJommission  is  being  advised  of  this 
postponement  in  accordance  with 
section  733(f)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act). 

Thi.s  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Ac:t  and  19  CFR 
353.1.5(d). 

UiiUici:  .August  24.  1994 
Richard  W.  Moreland, 
Acting  AiiSistunt  St^wtary  fnr  Imfjurt 
Administration. 

|FK  D«k:.  94-21442  Filed  H-3«K14.  HAh  ami 
BILUNG  CCOE  3510-OS-M 


Intent  to  Revoke  Countervailing  Duty 
Orders 

AGENCY:  Import  Administration/ 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Revoke 
Countervailing  Duty  Orders. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  countervailing 
duty  orders  listed  below.  Domestic 
interested  parties  who  object  to  these 
revo«,ations  must  submit  their 
comments  in  writing  not  later  than  the 
last  day  of  September  1994. 
EFFECTIVE  DATE:  August  31,  1994.  -^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Mercedes  Fitchett  or  Brian  Albright, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Stret?t  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: ' 

Background 

The  Department  may  revoke  a 
countervailing  duty  order  if  the 
Se«;retary  of  Commert:e  concludes  that  it 
is  no  longer  of  interest  to  intereste<l 
parties.  Accordingly,  as  required  by 
«j  355.25(d)(4)  (19  CFR  355,25(d)(4) 
(1993))  of  the  Department's  regulations, 
we  are  notifying  the  public  of  our  intent 
to  nn  oke  the  following  countervailing 
duty  orders  for  which  the  Department 
has  not  reteived  a  refjuest  to  conduci  an 
administrative  review  for  the  most 
recent  four  consetnitive  atinn.il 
anniversary  months: 


Countervailing  duty  orders 

Eilective  date 

Argentina    Line  Pipe  (C-357- 

09/27;88 

801). 

53  FR  37619 

Argentina:  Standard  Pipe  (C- 

09/27/88 

357-801). 

53  FR  37619 

Aigentina;    Light-Walled   Fte?- 

09/27/88 

tangular     Tubmg     (C-367- 

53  FR  37619 

801). 

Argentina:  Heavy-Walled  Rec 

09/27;88 

tangulai     Tutjmg     (C-35/- 

53  FR  37619 

801) 

Canada    Steel   Ra:l   (C-122- 

09/2289 

805). 

54  FR  39032 

Israel:  Roses  (C-508-C64)     . 

09'04,'80 

45  FR  53516 

New  Zealand:  Steel  Wue  (C- 

09/02/86 

614-601) 

51  FR  31156 

In  accordani.e  with  .-iection 
3.">5.25(d)(4)(iii)  of  the  Department  s 
regulations,  if  domestic;  irt*:tcsted 
parties  (as  defined  in  §  3r)o.2(i)(3).  (J)l4). 
|i)(.T),  and  (i)(6)  of  the  regul.itions)  do 
not  obJKiit  to  the  D«?par1ini)nt's  intent  to 


revoke  these  orders  pursuant  to  this 
notice,  or  interested  parties  (as  defined 
in  set:tion  355. 2(i)  of  the  regulations)  do 
not  request  an  administrative  review  in 
ai:cordance  with  the  Department's 
notice  of  opportunity  to  request 
administrative  review,  we  shall 
-conclude  that  the  countervailing  duty 
orders  are  no  longer  of  interest  to 
intere.sted  parties  and  proceed  with  the 
revocations.  However,  if  interested 
parties  do  request  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or 
dpmestic  interested  parties  do  object  to 
the  Department's  intent  to  revoke 
pursuant  to  this  notice,  the  Department 
will  continue  the  duty  order  without 
hirther  notice  to  the  public. 

Opportunity  to  Object 

Not  later  than  the  last  day  of 
.September  1994,  domestic  interested 
parties  may  object  to  the  Department's  ' 
intent  to  revoke  these  countervailing 
duty  orders.  Any  submission  objecting 
to  a  revo«;ation  must  contain  the  name 
^md  i:ase  number  of  the  order  and  a 
statement  that  explains  how  the 
ohje«:ting  party  qualifies  as  a  domestic 
interested  party  under  sections 
355.2(i)(3),  (i)(4),  (i)(5),  or  (i)(fi)  ofthe 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submjtted  to  the  Assistant 
Se<;retary  for  Import  Administration, 
International  Trade  Administration; 
Room  B-099,  U.S.  Department  of 
fk)mmen;e.  Washington,  D.C.  20230. 

This  notice  is  in  accordnni;e  wilh  1?i 
CFR  3.55.25(d)(4)UJ. 

Dutf.i:  August  22,  1994. 
Joseph  A.  Spetrini, 

Df^puty  Assistant  HiKKtury  for  tlompliumj; 
|[K  D()(    <>4-21441  Filod  8-30-94:  S:4f>^inl 

BILUNG  CODE  3510-OS-P 


National  Oceanic  and  Atmospheric 

Administration 

[I.D.  082494A] 

North  Pacific  Fishery  Management 
Council;  Plan  Team  Meeting 

AGENCY:  National  Marine  Fisheries 

.Service  (NMFS).  National  Oi;eanican<l 

.Mmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  plan  team  for  th»! 
Bering  Sea/ Aleutian  Islands  (BSAI)  King 
and  Tanner  Crab  Fishery  Management 
Plan  will  hohl  a  meetinglin  Septemfxir. 
2h.  1994. 


The  meeting  will  begin  at  12:00  noon 
and  continue  until  5:30  p.m.  in  the  Mt. 
Baker  Room  (14th  floor).  Red  Lion 
Hotel-Sea  Tac.  18740  Pacific  Highway 
South.  Seattle.  WA. 

The  agenda  v^ill  include  the  following 
items: 

(1)  Review  of  1994  Guideline  Harvest 
Levels;  ; 

(2)  Review  of  t'ne  State  (of  Alaska)/  . 
Federal  Action  Plan  for  BSAI  crab; 

(3)  Review  length-based  method  for 
crab  as,ses5Hfnent; : 

(4)  Receive  size  limit  update  for  opilio 
crab  and  a  discussion  paper  on  bycatch 
of  opilio  in  the  groundfish  trawl 
fisheries;  '1 

(5)  Status  report  on  Pribilof  Island 
trawl  closure  action;  and 

(6)  Status  of  BSAI  king  and  Tanner 
crab  working  group.  - 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Witherell,  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136. 
Anchorage.  AK  99510;  telephone:  (907) 
271-2809,  --        :. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Judy 
Willoughby.  (907)  271-2809.  by 
September  16. 

Dated:  August  25,  1994. 
David  S.  Crestin; 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Seivice. 
|FR  Doc.  94-21391  Filed  8-30-94;  8:45  am) 

BILUNG  CODE  3Slft-22-F-  - 


P.O.  082494B] 

North  Pacific  Fishery  Management 
Council;  Committee  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  Observer 
Oversight  Comm.ittee  (Committee)  will 
hold  a  meeting  on  September  15,  1994. 
in  the  Observer  Training  Room  at  the 
Alaska  Fisheries  Science  Center,  7600 
Sand  Point  Way,  NE.,  Seattle,  WA. 

The  meeting  will  begin  at  9:00  a.m.  on 
September  15,  and  may  continue  on 
September  16.  if  necessary. 

The  Committee's  agenda  includes  the 
following  subjects: 

(1)  Review  revised  estimates  of  fish 
prices,  observer  costs,  and 
recommended  fee  percentages  for  the 
North  Pacific  Fisheries  Research 
(Observer)  Plan. 


(2)  Review-preliminary  information 
from  NMFS  and  the  Alaska  Department 
of  Fish  arid  Game  regarding 
coordination  between  the  groundfish 
and  shellfish  programs. 
FOR  FURTHER  I.NFORMATlON  CaNTACT: 
Chris  Oliver,  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136. 
Anchorage.  AK  99510;  teleplione:  (907) 
271-2809. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language. interpretation  or  other 
auxiliary  aids  should  be  directed  to  Judy 
Willoughhy.  (907)  271-2809,  at  least  7 
working  days  prior  to  the  meeting  date. 

Dated:  August  25. 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries. 
|FR  Doc.  94-21392  Filed  8-30-94;  8:45  ami " 

eiLUNC  CODE  3510~22-.r 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Restraint 
Limit  for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Bulgaria 

August  25.  1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA).    ..        :    -. 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  September  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  US.  Department  of  Commerce. 
(202)  482-1212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
ILS.C  1854). 

The  current  limit  for  Category  448  is 
being  increased  for  carryover. 

A  description  ofthe  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  ofthe  United  States  (see 


Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  Also 
see  58  FR  64557,  published  on 
December  8.  1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
ofthe  provisions  ofthe  Memorandum  of 
Understanding  dated  Ma-rch  10,  1993, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Edwin  E.  Maddrey, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
August  25.  1994. 
(Commissioner  of  Customs. 
Department  ofthe  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  2. 1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in 
Bulgaria  and  exported  during  the  twelve- 
month period  which  began  on  |anuar>-  1. 
1994  and  extends  through  December  31. 
1994. 

Effective  on  September  1. 1994.  you  are 
directed  to  increase  the  limit  for  Categon.-  448 
to  22.422  dozen.'  as  provided  under  the 
terms  of  the  Memorandum  of  Understanding 
dated  March  10.  1993  between  the 
Governments  ofthe  United  States  and  the 
Republic  of  Bulgaria. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Edwin  E.  Maddrey. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
jFR  Doc  94-21516  Filed  8-30-94;  M:45  am| 

BILLING  CODE  3510-OR-F 


Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Products 
Produced  or  Manufactured  in  Oman 

August  25.  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  requirements. 

EFFECTIVE  DATE:  October  1.  1994. 


'  The  limit  has  not  beeri  adjiLsted  to  account  for 
any  imjions  exportod  after  Decemtx»r  31.  1903. 


IMI 
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FOR  FUfrmEH  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-1212. 

SUPPt-EMENTARY  INFORMATION: 

Authority:  Executive  Order  1 16r>l  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agrirukural  Ad  of  1956,  as  amended  (7 
U.S.C  1854). 

The  exi.sting  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  the  Sultanate  of  Oman  is 
being  amended  to  include  the  coverage 
of  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile 
products  in  merged  Categories  334/634, 
335/635  and  647/648/847,  produced  or 
manufactured  in  Oman  and  exported 
from  Oman  on  and  after  October  1, 
1994.  Merchandise  in  Categories  334/ 
634,  335/635  and  647/648/847  may  be 
accompanied  by  either  the  appropriate 
merged  export  visa  or  the  correct 
category  visa  corresponding  to  the 
actual  shipment. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HT.S 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  59  FR  49036,  published  on 
September  21, 1993. 
Edwin  E.  Maddrey, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreementn. 

Committee  for  the  Implementation  of  textile 

Agreements 

August  25,  1994. 

(iimmissioner  of  (aistoms, 
Deportment  of  the  Treasury,  Wof.hinnton,  1X1 
2(1- J  t. 

Dear  t^ommissiciner:  This  dins  tiv«) 
ijmonds,  hut  dijos  not  cancel,  the  dir^clivc' 
issupd  to  you  on  September  15,  199:1,  hy  Ihn 
(Chairman,  (iinimittee  for  the  Impleini-nlutjon 
f)f  Textile  Agreements.  That  directive 
directed  you  to  prohibit  entry  of  njrtain 
i;otton,  \vo<j1,  man-made  fiber,  s:lk  blend  und 
other  vegetable  fiber  textile  pr(j<iucts, 
produ<  ed  or  manufactured  in  Oman  fur 
which  the  (k)vemment  of  the  .Sultanate  of 
Oman  has  not  issued  an  appropriate  visa. 

Etfe«;tive  on  October  1.  1994.  you  ar»; 
directed  to  amend  the  September  15,  199.1 
directive  to  include  the  coverage  of  rj>lton, 
man-made  fiber,  silk  blend  a.id  other    ^ 
vegetable  fiber  textile  pro<lucts  in  merged 
('categories  334/6.34.  335/635  and  647/648/ 
847,  produc^nJ  or  manufactured  in  Oman  and 
exported  from  Oman  on  and  after  {>:tober  1, 
1994.  Merchandise  in  Cati^ories  3.J4/H.34, 
335/635  and  647/648/847  may  be 
accompanied  by  either  the  appropriate 
merged  cat^ory  visa  or  the  correct  oitegory 
vis.1  (orrvspondiog  to  th«  actual  shipment. 


Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provLsioas  of  5 
ll.S.C  553(a)(1). 

Sincerely, 
bdwin  E.  Maddrey, 
Acting  Chainnan,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  94-21515  Filed  8-30-94;  8:45  .imj 
BItUNG  COOC  3Sl»-0a^ 


OEPA  RTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  the  Army 

Final  Environmental  Impact  Statement 
(FEIS)  For  Continued  Military  Training 
Use  of  National  Forest  Lands  At  Camp 
Shelby,  MS 

agency:  Department  of  th«  Army.  DOD. 
ACTION:  Notice  of  availability. 

summary:  The  FEIS  addresses 
environmental  considerations  of 
alternatives  for  the  continued  military 
training  and  land  use  within  the  part  of 
the  DeSoto  National  Forest  that  lies 
within  the  boundaries  of  Camp  Shelby. 
The  proposed  action  does  not  involve 
an  expansion  of  the  site  nor  acquisition 
of  additional  land.  Environmental 
Impacts  addressed  in  the  FEIS  include 
possible  effects  on  endangered  speties, 
biodiversity,  soil  loss,  wetlands,  forest 
and  recreational  opportunities.  The 
FEIS  includes  discussions  of  six  land 
use  alternatives,  focusing  on  the  direil 
and  indirect  environmental  impacts  of 
each. 

Con(.urrently  with  rtleJist*  of  the  FEIS, 
the  Forust  Service  has  rebwiied  a  Record 
of  Decision  (ROD)  detailing  which  areas 
and  types  of  activities  are  authorized  for 
military  training  purposes  on  117,000 
acres  of  National  Forest  lands  within  the 
current  Special  Use  Permit  boundaries 
at  Camp  Shelby.  The  Forest  Service 
ROD  authorizes  the  reconfiguration  of 
existing  training  areas  to  permit 
simultaneous  tracked  vehicle  maneuver 
training  and  range  gunnery  practice 
within  Camp  Shelby's  current  acrenge, 
while  excluding  tracked  vehi<;le 
maneuver  within  the  Leaf  Riv^r  Wildlife 
Management  Area. 

The  regulations  of  the  U.S.  Forest 
Service  allow  for  a  45-day  appeal  of  the 
de<;ision.  Under  Department  oi  the 
Army  regulations,  once  the  FEIS  is 
published  there  is  a  minimum  30-day 
waiting  period  prior  to  release  of  its 
ROD. 


As  the  Forest  Servic-e  ROD  indii-.ates, 
a  compromise  decision  is  being 
considered  allowing  the  agencies  to 
balance  environmental  impacts  while 
achieving  many  of  the  Army's  training 
needs. 

The  Army  and  Forest  Service  have 
been  involved  in  discussions 
throughout  the  Environmental  Impact 
Statement  process.  Regulations  allow 
the  decisionmakers  to  select  one 
alternative  or  to  combine  components  of 
several  different  alternatives.  All 
elements  of  the  decision  reached  must 
be  within  the  range  of  environmental 
impacts  discussed  in  the  FEIS. 

The  Army's  Preferred  Alternative  for 
this  FEIS  is  Alternative  1.  With  this 
alternative,  the  Army  proposes  to 
<;ontinue  military  training,  and  develop 
training  areas  suitable  for  battalion  task 
for«:e  maneuvers  in  accordance  with 
current  Army  doctrine.  This  alternative 
fully  meets  Camp  Shelby's  tracked 
vehicle  training  requirements.  Full 
implementation  of  this  alternative  will 
be  limited  by,  or  subject  to.  the  Forest 
Service  Special  Use  Permit 
requirements 

The  Department  of  the  Army  will 
issue  its  ROD  in  no  less  than  30  days 
using  the  FEIS  to  verify  its  decision,  and 
will  subsequently  commit  manpower 
and  resources  to  support  operations  anil 
training  activities  at  Camp  Shelby.  The 
Army  will  work  toward  the 
development  of  a  ROD  that  will  conform 
to  the  fnmework  of  the  Forest  Service 
ROD. 

ADDRESSES:  Copies  of  the  FEIS  or 
Summary  of  the  FEIS  have  been  mailed 
to  individuals  who  participated  in  the 
public  comment  process  or  who 
requested  a  copy  of  one  or  the  other. 
Copies  have  also  been  sent  to  city, 
county,  state,  and  federal  official.s,  civic 
organizations,  and  public  libraries. 
Individuals  not  currently  on  the  mailing 
list  may  obtain  a  copy  of  the  FEIS  or  the 
Summary  by  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colonel  Woodrow  G.  Lyon,  Training 
Site  Commander,  Camp  Shelby  Training 
Site,  Camp  Shelby,  Mississippi  39407- 
5500,  commercial  telephone  (601)  584- 
2764. 

Dated:  August  TJ,  lyjM. 
Lewis  D.  Walker, 

Dt'/Htty  Assistant  Secretary  of  the  Arm  y. 
(Environment,  Safety  and  Occupational 
He^itth)  OASA  IIL&Ef 
IFR  Do< .  94-21524  Filed  8-30-94:  8:45  »in| 
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Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
Proposed  Construction  at  the 
Massachusetts  Military  Reservation 
(MMR) 

AGENCY:  Department  of  the  Army, 
Department  of  Defense. 
ACTION:  Notice  of  intent. 

SUMMARY:  This  Notice  of  Intent  is  for  the 
preparation  of  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  proposed 
Army  and  Air  National  Guard  projects 
at  the  Massachusetts  Military 
Reservation.  The  proposal  includes 
renovation  end  rehabiitfation  of  existing 
facilities,  range  improvements, 
demolition  and  construction  of 
facilities,  and  development  of  ranges. 

Lead  Agencies  are:  The  Massachusetts 
Military  Division  and  the  National 
GuordBureau. 

Various  alternatives  have  been 
developed  for  consideration  regarding 
the  proposed  projects  at  the 
Massachusetts  Military  Reservation.  The 
following  con.stitutes  a  list  of  those 
alternatives  to  be  considered  in  the 
DEIS: 

(1)  No  action;     . 

(2)  Relocation  of  actions  on-site  and 

(3)  Alternative  locations  off-site. 
Resource  categories  that  vrill  be 

analyzed  include:  physical 
environment, water  quality, 
groundwater,  air  quality,  biological 
resources,  land  use,  socioeconomic, 
noise,  and  cultural  resources. 
SCOPING:  The  Massachusetts  Military 
Division  will  conduct  a  public  scoping 
meeting  relating  to  the  proposed 
actions.  Public  participation  in  the  DEIS 
process  is  essential  to  assist  the  decision 
maker  in  defining  the  scope  of  analysis 
considered  in  the  DEIS. 

Interested  individuals,  governmental 
agencies,  and  private  organizations  are 
invited  to  submit  information  and 
comments  on  this  proposed  action  for 
consideration  by  the  National  Guard 
Bureau.  Information  that  would  assist 
the  National  Guard  Bureau  in  analyzing 
.the  potential  significant  environmental 
consequences  are  solicited.  This 
includes  information  on  other 
environmental  studies  planned  or 
completed  in  the  area  of  the 
Massachusetts  Military  Reservation; 
other  alternatives;  potential  impacts 
associated  with  the  proposed  action: 
and  recommended  mitigation  measures. 

(Concerned  individuals  and  agencies 
may  express  their  views  either  by 
writing  to  the  designated  point  of 
contact  or  participating  in  a  public 
.scoping  meeting  to  be  held  at  n 
convenient  location  near  the 
M;issat:husetts  Militarv  Reservation.  The 


date,  time  and  location  for  the  meeting 
will  be  announced  through  letters, 
public  notices,  display  advertisements 
and  released  to  newspaper  of  general 
circulation  a  minimum  of  15  days  prior 
to  the  meeting.  Those  wishing  to 
provide  information  or  data  relevant  to 
the  environmental  analysis  of  the 
proposed  actions  or  alternatives  are 
encouraged  to  do  so  at  the  public 
.scoping  meetings. 

Upon  completion,  the  DEIS  will  be 
available  to  the  public.  The  availability" 
of  this  document  will  be  announced  by 
means  of  public  notices  so  that  all 
interested  parties  may  review  and 
comment  on  the  document.  A  public 
hearing  to  solicit  public  response  to  the 
analysis  will  also  be  scheduled. 
ADDRESSES:  Intere.sted  parties  can  also 
furnish  written  comments  or  materials 
to  Mr.  Ernest  B.  Keating,  Massachu.setts 
NationalGuord.  Chief  Administrator. 
Unified  Environmental  Planning 
Function.  Bldg  1204,  Camp  Edwards. 
MA  02542,  (508)  968-5824  or  590H. 

Dated:  August  3. 1994. 
Raymond  J.  Fatz. 

Actin<;  Depufy  Assistant  Secretar}' of  the 
Army  (Ernircnment.  Safetv.  and 
Occupational  Health)  OASA  (lUrEI. 
IKK  Doc.  94-21525  Filed  8-30-94;  8:45  am | 
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Department  of  the  Navy 

Public  Hearing  for  the  Draft 
Environmental  Impact  Statement  for 
Base  Realignment  of  the  Naval  Air 
Warfare  Center,  Aircraft  Division, 
Patuxent  River,  MO 

Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act.  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  Base  Realignment  of  the  Nava'  Air 
Warfare  Center.  Aircraft  Division 
(NAWC/VD).  Patuxent  River.  Maryland. 

In  response  to  the  recommendations 
of  the  1993  Defense  Base  Closure  and 
Realignment  Commission  and  to 
legislative  requirements  in  the  1990 
Base  Closure  and  Realignment  Art 
(Public  Law  101-510).  NAWCAD 
Trenton.  New  Jersey  is  relocating 
functions  to  NAWCAD  Patuxent  River. 
Mar}land.  In  addition,  the  Naval  Air 
Systems  Command  (NAVAIR) 
headquarters  will  be  relocating 
administrative  offices  from  Arlington. 
Virginia,  to  NAWCAD  Patuxent  River. 
NAVAIR  is  currently  a  tenant  command' 


at  NAWCAD  Patuxent  River,  providing 
test,  evaluation  and  support  for  various 
base  activities.  Proposed  construction 
includes  a  462.500  square  foot  NAVAIR 
Headquarters  building:  a  100,000  square 
foot  Propulsion  System  Evaluation 
Facility  (PSEF)  that  comprises  engine 
test  facilities  and  laboratories;  and  a 
3,650  square  foot  expansion  of  the 
child-care  facility.  The  proposed 
construction  also  includes  a  parking 
garage,  surface  parking  lots,  stomnvater 
detention  basins,  fuel  supply  for  the 
PSEF.  and  on-base  widening  and 
realignment  of  Buse  Road.  The 
realignment  involves  the  transfer  of 
approximately  2.800  personnel  (500 
militar>'  and  2,300  civil  service)  and 
their  families  to  the  tri-county  region  of 
Saint  Mary's,  Calvert,  and  Charles 
Counties. 

The  DEIS  has  'oeen  distributed  to 
various  Federal,  state,  and  local 
agencies,  elected  officials,  special 
interest  groups.  lof:a!  libraries,  and  the 
media.  A  limited  number  of  single 
copies  are  available  at  the  address  listed 
at  the  end  of  this  notice. 

A  public  hearing  to  inform  the  public 
of  tiie  DEIS  findings  and  to  solicit 
comments  will  be  "neld  on  Thursday, 
September  15.  1994.  at  7:00  p.m..  in  the 
Jo.seph  E.  Carter  Office  Building.  Saint 
Mary's  County  Governmental  Center, 
State  Route  245,  Leonardtown. 
Marvland.  The  pubic  hearing  will  be 
conducted  by  the  Navy.  Federal,  state, 
and  local  agencies,  and  interested 
parties  are  invited  and  urged  to  be 
present  or  represented  at  the  hearing 
Oral  statements  will  be  heard  and 
transcribed  by  a  .stenographer,  however, 
to  assure  accuracy  of  the  record,  all 
statements  should  be  submitted  in 
writing.  All  statements,  both  oral  .ind 
written.  In  the  interest  of  available  time, 
each  speaker  will  be  asked  to  limit  oral 
comments  to  five  (5)  minutes.  Longer 
statements  should  be  summarized  at  the 
public  hearing  and  submitted  in  writing 
either  at  the  hearing  or  mailed  to  the 
address  listed  at  the  end  of  this 
announcement.  All  written  statements 
must  be  postmarked  by  October  11. 
1994.  to  i)ecome  part  of  the  official 
record. 

Additional  information  concerning 
this  notice  may  be  obtained  bv 
contacting  Mr.  Mike  Bryan  (Code  20N,. 
Engineering  Field  Activity  Chesapeake. 
901  M  Street  SE.  Building  212. 
Washington  Navy  Yard.  Washington.  DC 
20374-5018.  telephone  (202)  685-3061. 
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Dated:  August  25.  1994. 
P.W.  Kelley. 

Ca[jt. .  Jogc.  USX.  Alternate  Federal  Register 

Liaison  Officer. 

[FR  Doc.  94-21438  Filod  8-;il-94:  8:4.t  am) 

BILUNG  CODE  SSIO-AE-M 


Public  Hearing  for  the  Draft 
Environmental  Impact  Report/ 
Environmental  Impact  Statement  for 
Proposed  Leasing  of  a  Portion  of  Fleet 
and  Industrial  Supply  Center  (Formerly 
Known  as  Naval  Supply  Center), 
Oakland,  CA 

Pursuant  to  section  102(2){(:)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  in 
association  with  the  Port  of  Oakland, 
Oakland,  California,  has  prepared  and 
filed  with  the  U.S.  Environmental 
Protection  Agency  a  joint  Draft 
Environmental  Impact  Report/ 
Environmental  Impact  Statement  (DEIR/ 
DEIS)  for  the  proposed  lease  of  Navy 
land  to  the  Port  of  Oakland  for 
commercial  and  maritime  industrial 
development. 

In  response  to  10  U.S.C.  2667  and 
Public  Law  102^84  (Section  2B34(b)  of 
the  Fiscal  Year  1993  Defense 
Authorization  Act,  as  amended),  the 
Navy  is  authorized  to  lease  to  the  Port 
of  Oakland,  real  property,  together  with 
improvements  thereon,  at  the  Fleet  and 
Industrial  Supply  Center  (FISC), 
Oakland,  Alameda  County,  California. 

The  proposed  project  consists  of  up  to 
220  acres  of  the  FISC's  land  and 
facilities  to  be  leased  to  the  Port  of 
Oakland  for  long-term  commercial  uses 
and  redevelopment  for  maritime  cargo 
transportation-related  functions.  In 
addition,  the  project  includes  45  acres 
of  the  Port  of  Oakland's  property,  south 
of  the  Center  and  adjacent  to  the 
American  President  Lines  Terminal. 

The  DEIR/DEIS  has  been  distributed 
to  various  federal,  state,  and  local 
agencies,  elected  officers,  special 
interest  groups,  and  the  media.  A 
limited  number  of  single  copies  are 
available  at  the  address  li.sted  at  the  end 
of  this  notice  for  public  review  and 
comment.  A  public  hearing  to  inform 
the  public  of  the  DEIR/DEIS  findings 
and  to  solicit  comments  will  be  held  on 
September  19,  1994.  beginning  at  7:00 
p.m.,  in  the  Port  of  Oakland's  Board 
Room,  on  the  Second  Floor,  530  Water 
Street,  Oakland,  California. 

The  public  hearing  will  be  conducted 
by  the  Port  and  the  Navy,  Federal,  .state, 
local  agencies,  and  interested  parties  art 
invited  and  urged  to  be  present  or 


represented  at  the  hearing.  Oral 
statements  will  be  heard  and  transcribed 
by  a  stenographer;  however,  to  assure 
accuracy  of  the  record,  all  .statements 
should  be  submitted  in  writing.  All 
statements,  both  oral  and  written,  will 
become  part  of  the  public  record  on  this 
study.  Equal  weight  will  be  given  to 
both  oral  and  written  statements. 

In  the  interest  of  available  time,  oral 
comments  should  not  exceed  five  . 
minutes.  Longer  statements  should  be 
summarized  at  the  public  hearing  and 
submitted  in  writing  either  at  the 
hearing  or  mailed  to  the  address  listed 
at  the  end  of  this  announcement.  All 
written  statements  must  be  postmarked 
by  October  10, 1994  to  become  part  of 
the  official  record. 

Additional  information  concerning 
this  notice  may  be  obtained  by 
contacting  Mr.  Charles  Schwarz, 
Environmental  Department,  Port  of 
Oakland,  530  Water  Street,  Oakland. 
California,  94607.  Phone  (510)  272- 
1180,  FAX  (510)  465-3755.  Questions  or 
comments  to  be  directed  to  the  Navy 
should  be  forwarded  to  Mr.  Raymond 
Chiang,  Environmental  Planning 
Branch,  Western  Division,  Naval 
Facilities  Engineering  Command.  P.O. 
Box  727,  San  Bruno.  California.  94066, 
Phone  (415)  244-3720,  FAX  (415)  244- 
3737. 

Diitril:  August  25,  1994. 
P.W.  Kelley. 

Alternate  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-21437  Filed  8-30-94:  8  45  ami 

BILUNG  CODE  3810-AE-M 


DEPARTMENT  OF  EDUCATION 

Indian  Education  National  Advisory 
Council;  Meeting 

agency:  National  Advisory  Council  on 
Indian  Education,  Education. 

ACTION:  Notice  of  Partially  Closed 

Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Indian  Education. 
This  notice  also  describes  the  fiinctions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES  AND  TIME:  September  20-23.  1994. 
from  9:00  A.M.  until  5:00  P.M.  daily  or 
until  the  conclusion  of  business. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Courtyard  Marriott,  1533  Clarendon 
Boulevard,  Rosslyn,  Virginia  22209. 
(703) 528-2222. 

FOR  FURTHER  INFORMATION  CONTACT: 


Robert  K.  Chiago,  Executive  Director. 
National  Advisory  Council  on  Indi;m 
Education,  330  C  Street,  S.W,,  Room 
4072,  Switzer  Building,.  Washington.  DC 
20202-7556.  Telephone:  (202)  205- 
8353. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  .section 
5342  of  the  Indian  Edui^ation  Act  of  - 
1988  (25  U.S.C.  2642).  The  council  is 
established  to,  among  other  things.' 
assist  the  Secretary  of  Education  in    - 
carrying  out  responsibilities  under  the  • 
Indian  Education  Act  of  1988  (Part  C. 
Title  V,  Pub.  L.  100-297)  and  to  advise   - 
Congre.ss  and  the  Secretary  of  Education 
with  regard  to  federal  education 
programs  in  which  Indian  children  or 
adults  participate  or  from  which  they 
can  benefit  and  submft  a  list  on 
nominees  for  the  position  of  Director. 
Office  of  Indian  Education. 

The  Chairman^of  the  National 
Advisory  Council  on  Indian  Education 
has  called  for  a  meeting  of  the  full 
Council  from  September  20-23.  1994. 
On  Tuesday,  September  20,  and 
Wednesday,  September  21,  the  agenda 
consists  of  an  orientation  session  for 
newly  appointed  members  that  will 
include:  ethics  training;  swearing-in 
ceremony;  discussion  of  current  Indian 
education  issues;  and  meeting  with 
officials  from  the  Department  of 
Education  and  with  representatives  of 
Indian  organizations. 

The  closed  portion  of  the  meeting  will 
be  held  on  Wednesday,  September  21. 
from  1:00  P.M.  to  5:00  P.M.  and  will  be 
devoted  to  interv  iewing  candidates  for 
the  position  of  Director,  Office  of  Indian 
Education.  Subsequently,  the  Council 
will  submit  recommendations  to  the 
Secretary  of  Education  for  filling  such 
vacancy.  Interviews  with  the<:andidates 
and  discussions  held  in  conjunction 
with  the  selection  process  will  involve 
matters  which  relate  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Council  and  are  likely  to  disc  lose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearlv 
unwarranted  invasion  of  personal 
privacy  if  conducted  in  open.session. 
Such  matters  are  protected  by 
exemptions  (2)  and  (6)  of  section 
552b(c)  of  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-409;  5  U  S.C. 
552b(c)). 

The  remainder  of  the  meeting 
schedule  on  Thursday,  September  22. 
and  Friday,  September  23,  is  open  and 
will  be  a  continuation  of  orientation 
ai:tivities.  Included  also  will  be  an 
opportunity  for  public  participation  in 
Council  discussions.  Interested 
individuals  may  contact  the  NACIK 


office  for  a  final  agenda  the  week  prior 
to  the  meeting  date. 

Records  shall  be  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Indian  Education 
located  at  330  C  Street  S.W.,  Room 
4072.  Washington.  DC  20202-7556  from 
the  hours  of  9:00  A.M.  to  4:30  P.M.. 
Monday  through'Friday.  except 
holidays. 

Dnted;  August  23.  1994.   -' 
Robert  K.  Chiago, 

E\jpctitiie Director.  .National  Advisory 

Council  on  Indian  Education. 

fFK  Doc.  94-21440  Filed  8-30-94:  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Floodplain  Statement  of  Findings  for 
the  Replacement  of  Four  Bridges  on 
the  Savannah  River  Site 

AGENCY:  Department  of  Energy  (DOE) 
ACTION:  Floodplain  Statement' of 
Findings. 

SUMMARY:  This  Floodpliiin  Statement  of 
Findings  is  prepared  in  compliance 
with  10  CFR  Part  1022.  It  is  designed  to 
evaluate  the  impact  to  the  floodplain  of 
theSavannah  River  Site  (SRS)  resulting 
from  work  that  is  needed  to  replace 
selected  bridges  on  SRS  Roads  8-1  and 
2-1  The  scope  of  this  project  is 
intended  to  immediately  replace  three 
bridges  because  of  deteriorated, 
decayed,  or  rotten  timber  piles.  A  fourth 
bridge  would  be  scheduled  for  a  later 
replacement.  The  proposed  work  would 
involve  working  in  and  close  to  the  100- 
yenr  floodplain  of  Upper  Three  Runs 
and  Tinker  Creek.  The  creeks  associated 
with  these  projects  have  average  annual 
flows  which  are  greater  than  5  cubic  feet 
per  second  and  a  Federal  permit 
pursuant  to  Section  404  of  the  Clean 
Water  Act  is  not  expected  to  be  required 
for  the  proposed  work.  These  impacted 
areas  would  include: 

»  Replacement  of  Bridge  603-1  ;k;  .it  the 
intersection  of  the  sU«am  Upper  Three  Runs 
Creek  and  SRS  Road  8-1. 

•  Rrplacement  of  Bridge  603-1 4G  at  the 
intersection  of  the  stream  Tinker  Crt!ek  and 
SRS  Road  8-1. 

•  Replacement  of  Bridge  603-1 5G  at  the 
intersection  of  the  stream  Upper  Three  Runs 
( ireek  and  SRS  Road  2-1 . 

•  Replacement  of  Bridge  603-39G  at  the 
intersection  of  the  stream  Tinker  Crock  and 
•SRS  Road  2-T. 

DATE:  Comments  on  this  Statement  of 
Findings  are  due  on  or  before  September 
15,  1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Floodplain  Comments, 
Stephen  R.  Wright.  Director. 


Environmental  and  Laboratory  Programs 
Division,  U.S.  Department  of  Energy. 
Savannah  River  Operations  Office,  P.  O. 
Box  A.  Aiken.  South  Carolina  29802. 
The  phone  number  is  (803)  725-3957. 
Fax  eomments  to:  (803)  725-7688. 
FOR  FURTHER  INFORMATION,  PLEASE 
CONTACT;  Ms.  Carol  M.  Borgstrom, 

.  Director.  Office  of  NEPA  Oversight  (EH- 
25),  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  Telephone 

;   (202)  586-4600  or  (800) 472-2756. 
A  location  map  showing  the  project 
sites  and  further  information  can  be 
obtained  from  the  Savannah  River 
Operations  Oftlce  (See  ADDRESSES 
above). 

SUPPLEMENTARY  INFORMATION:  The 
bridges  on  SRS  Road  8-1  (603-1 3G  and 
603-1 40)  which  cross  Upper  Three 
Runs  Creek  and  Tinker  Creek  will  be 
replaced  and  raised  with  minimal  short- 
term  impact  and  no  long-term  impact  to 
floodplains.  A  storm  water  and 
sediment  control  plan  will  be  required 
prior  to  bridge  replacement  in  order  to 
minimize  sediments  eroding  into  the 
adjacent  floodplain. 

The  work  required  to  replace 4hese 
two  bridges  would  be  accomplished 
from  the  existing  road  beds  using  a 
crane  for  pile  driving,  erection,  and 
demolition.  This  activity  should  not 
have  any  significant  impact  on  the 
floodplain.  The  only  disturbance  to  the. 
stream  is  anticipated  to  be  the 
installation  of  pilings  to  support  the 
center  span  of  the  bridge.  Prestressed, 
precast  concrete  beams  shall  be  used  to 
minimize  pile  installation  in  the  stream 
by  constructing  longer  spans.  A  small 
amount  of  sediment  would  be  expected 
to  go  into  the  stream  where  the  work  is 
close  to  the  channel  and  temporarily 
increase  stream's  sediment  load  level. 
These  increased  sediment  loads  would 
be  less  than  that  encountered  after  a 
heavy  rain  storm.  The  old  bridge 
supports  would  be  cut  off  at  the  stream 
bed.  The  bridges  are  to  be  replaced  in 
kind  at  their  present  locations  so  that 
there  should  he  no  loss  or  long  term 
imjjact  to  floodplains. 

The  bridge  (603-1 50)  that  spans 
Upper  Three  Runs  Creek  on  SRS  Road 
2-1  would  be  replaced  with  minimal 
short-term  impact  and  no  long-term 
impact  to  wetlands  or  floodplains.  The 
bridge  (603-39G)  that  spans  Tinker 
Creek  on  SRS  Road  2-1  would  be 
scheduled  for  replacement  in  the  future 
as  funding  became  available. 

The  conditions  of  the  bridges  covered 
in  this  Statement  of  Findings  do  not 
meet  Department  of  Energy,  American 
Association  of  State  Highway  and 
Transportation  Officials.  South  Carolina 


Department  of  Transportation,  or 
Federal  Highway  Administration 
standards  and  guidelines  and  therefore 
severely  limits  the  type ]|»f  traffic  that 
may  utilize  these  bridgek^n  the  primary 
route  to  the  Advanced  Taaical  Training 
Area.  Fire  control  equipment  and 
logging  trucks  use  this  route  so  that  any 
delay  in  replacing  these  bridges  would 
greatly  limit  the  traffic  count  and  load 
limits  permitted  along  this  route,  and 
would  constitute  a  safety  hazard  to  SRS 
personnel.  Repair  was  considered  as  a 
potential  alternative  but  with  the 
present  condition  of  the  bridges,  the 
most  cost  effective  method  is 
replacement.  The  environmental  impact 
of  repairing  these  bridges  was  also 
evaluated  and  found  to  be  nearly 
identical  in  scope  to  that  of  replacing 
the  bridges.  Bridge  rehabilitation 
.strategies  were  evaluated  and  concluded 
replacement  of  the  bridges  over 
rehabilitation  for  many  reasons,  but 
largely  because  replacement  of 
deteriorated  piles  and  backwalls  would 
fail  to  improve  the  load  carrjing 
capacity  of  the  bridges  for  vehicles 
crossing  the  structure.  Timber  pile  and 
backwall  replacement  will  cause  the 
same  environmental  impacts  if  not. 
more,  because  the  bridge  deck  and 
piling  caps  must  be  completely  removed 
in  order  to  drive  new  piles  and 
construct  concrete  abutments  at  the 
edge  of  the  stream  in  order  to  maintain 
existing  span  lengths.  Replacement  of 
the  entire  bridge  structure  allows  the 
span  to  be  leiigthened  sufficiently  to 
permit  construction  of  bridge  abutments 
well  away  from  the  stream  bed,  thereby 
reducing  impacts,  and  reducing 
construction  costs. 

Several  mitigation  activities  will  be 
implemented  to  minimize  potential 
impacts  to  the  floodplain.  Silt  fences 
and  other  erosion  control  structures  as 
needed  will  be  installed  to  ensure  there 
is  no  depo.sition  in  downslope  areas. 
Long-term  construction  impacts  in  the 
floodplain  and  wetland  areas  will  be 
minimized  through  the  removal  ot  any 
excess  excavated  sidefill  and  restoration 
to  the  original  contours  following 
completion  of  construction.  An  erosion 
control  plan  will  be  developed  so  that 
the  proposed  action  complies  with 
applicable  State  and  local  floodplain 
protection  standards  and  further,  to 
ensure  that  no  additional  impacts  will 
occur  due  to  erosion  and  sedimentation. 
Best  management  practices  will  be 
employed  during  construction  and 
maintenance  activities  associated  with 
this  proposed  action. 
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IssuRd  in  Washington.  DC.  on  this  25th 
day  of  August,  1994. 

Donald  F.  Knuth. 

Acting  Deputy  Assistant  Secretary  for  Facility 

Transition  and  Technical  Support.  Defense 

Programs. 

|FR  Doc.  94-215+1  Filed  8-30-94.  8:4.S  am) 

BtLUNG  COOE  6450-01-P 


Financial  Assistance  Award:  Open 
Hands 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.6(a)(5).  it  is  making  a 
discretionary  financial  as.sistance  award 
ba,sed  on  the  criterion  set  forth  at  10 
CFR  600.7(b)(2)ri)(B)  to  the  Open  Hands, 
under  Grant  Number  DE-FGOl- 
94CE16095  to  initiate  a  demonstration 
project  for  new  technology  for 
innovative  exterior  insulation  on 
houses.  The  Department  of  Energy  has 
determined  that  a  noncompetitive 
award  is  being  conducted  by  the 
applicant  using  their  own  resources  or 
those  donated  or  provided  by  third 
parties,  however,  DOE  support  of  that 
activity  would  enhance  the  public 
benefits  to  be  derived  and  DOE  knows 
of  no  other  entity  which  is  conducting 
or  is  planning  to  conduct  such  activity. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  60Q.7(b)(i)(D) 
that  the  application  submitted  by  the 
Open  Hands  is  meritorious  based  on  the 
general  evaluation  required  by  10  CFR 
600.14(d)  and  that  the  proposed  project 
represents  a  unique  technology  which 
has  a  possibility  of  DOE  promoting 
implementation  of  components  of  the 
Natiqnal  Energy  Policy  Act  Sections  142 
to  develop  and  adopt  new 
\veatherJzation  technologies  through 
coordinated  effort  of  Federal  State  and 
Local  organizations.  The  proposed  grant 
will  provide  funding  in  the  estimated 
amount  of  $2.t.000  over  a  one  year 
period.  Dnta  obtained  from  the  grantee 
will  enhance  the  public  benefit  to  be 
derived  from  the  project  by  increasing 
the  amount  of  data  being  collected  on 
the  proof  of  concept  demonstration  for 
the  potential  new  technology  for 
innovative  installing  exterior  insulation 
system.  The  Department  of  Energy  has 
determined  it  to  be  in  the  public  interest 
to  award  a  noncompetitive  grant  to  the 
Open  Hands  (Non-Profit  Organization) 
because  the  proposed  project  has  been 
initiated  by  the  applicant  using  his  own 
resources.  The  grantee  wiU  provide  the 
labor,  materials  and  equipment  to  test 
the  feasibility  of  the  demon.strated  proof 


of  concept  for  technology  for  installing 
exterior  insultation  for  houses  as 
directed.  The  proposed  project  is 
authorized  under  the  Energy 
Conservation  in  Existing  Buildings  Act " 
of  1976  as  amended,  42  U.S.C  6851  et 
seq..  PL  94-375,  and  10  CFR  440  and 
will  allow  the  DOE  to  evaluate  other 
types  of  VVeatherization  in  the  future  as 
this  is  proved. 

FOR  FURTHER  INFORMATION  CONTACT:  U. 
S.  Department  of  Energy,  Office  of 
Placement  and  Administration,-  ATTN: 
Lisa  Tillman,  ■HR-531.23,  1000 
Indepe-ndence  Avenue,  S.VV., 
Washington,  D.C.  20585. 

The  anticipated  term  of  the  grani  is 
for  twelve  (12)  months  from  "the  date  of 
the  award. 

Issund  in  Washington,  D.t;.  on  .August  17. 
1994,    -. 

Richard  G.  Lewis, 

Contracting  Officer.  Office  of  Plticfment  and 

Administration. 

IFR  Doc.  94-21540  Filed  8-:i()-94.  H:45  amj 

BILLING  CODE  64S0-01-P      . 


Financial  Assistance  for  Economic 
Development 

AGENCY:  Department  of  Energy.  Pinellas 
Area  Office. 

ACTION:  Notice  of  Intent  to  Award 
Non«;ompetitive  Financial  Assistance. 

SUMMARY:  The  Pinellas  Area  Office 
(PAO)  of  the  Albuquerque  Operations 
Office  (AL),  pursuant  to  10  CFR       [ 
600.7(b)(2),  intends  to  award,  on  a 
noncompetitive  basis,  financial 
assistance  to  the  University  of  South 
Florida  (USF)  and  the  St.  Petersburg/ 
Clearwater  Economic  Development 
Council  (SPCEDC). 

DATES:  One  financial  assistance  lo  be 
awarded  prior  to  September  30,  1994 
and  the  other  no  later  than  March  199.T. 

FOR  FURTHER  INFORMATION  PLEASE 
CONTACT:  Address  comments  to  the 
attention  of  Mr.  Edward  E.  Patenaj^de, 
Deputy  Area  Manager,  U.S  Department 
of  Energy,  Pinellas  Area  Office,  P.O.  Box 
2900,  Largo,  Florida  34649. 

SUPPLEMENTARY  INFORMATION:  The  PAO 
awarded  a  cooperative  agreement  on 
February  28,  1994,  to  the  Enterprise 
Corporation  of  Tampa  Bay  (TEC)  for  the 
implementation  and  administration  of 
several  economic  development  projects 
to  accomplish  DOE  economic 
development  goals  in  the  Tampa  Bay, 
Florida  area.  In  this  capacity,  TEC  acts 
as  an  agent  of  the  Tampa  Bay  Transition 
Task  Force  which  is  the  Community 
Reuse  Organization  (CRO)  recognized  by 
the  DOE  to  accomplish  this  endeavor. 


The  CRO  has  recently  decided  that 
some  of  the  economic  development, 
projects  will  be  implemented  and 
administered  by  other  affiliated 
organizations.including  the  USF  and  the 
SPCEDC.  They  will  receive  awards  for 
the  Technology  Deployment  Center  and 
facility  refurbishment  projects, 
respectively,  and  possibly  other 
economic  developwnent  projects.  The 
CRO  may  also  recommend  other 
organizations  best  suited  to  receive  DOK 
grant  funds.  The  CRO  will  utilize 
.  eligibility  criteria  consistent  with 
economic  development  program  rules 
and  10  CFR  600.7  in  recommending 
these  organizations . 

The  financial  assistance  is  to  be 
awarded  under  the  DOE's  Technical 
Integration  Program  (Catalogue  of 
Federal  Domestic  Assistance  No. 
81, 103).' It  is  authorized  under  the  DOE 
Organizational  Act,  Public  Law  9.5-91  as 
amended,  and  Public  Law  102-484. 
Section  3161.  State  and  local 
governmental  units  such  as  USF  and 
SPCEDC  are  eligible  to  receive 
noncompetitive  financial  assistan<;e  as 
authorized  under  10  CFR 
600.7(h)(2)(i)(C). 

issund  ill  AltiuquRrcjun,  New  Mi?xi(.o.  mi 
August  19.  1994. 
Richard  A.  Marquez, 
Assistant  Manager  for  Stanagemeni  and 
Adminislration.     ■ 

|FK  Dot .  94-21544  Filed  8-30-94;  H  4t  .im| 
BILLING  COOE  6450-01-M 


EERE-Denver  Regional  Support  Office 

Financial  Assistance  Award;  Intent  to 
Award  Grant  to  the  State  of  Utah 

AGENCY:  Department  of  Energy, 
ACTION:  Notice  of  noncompetitive     - 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energv 
announces,  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.7,  that  it  intends  to  award  a  grant 
based  on  a  noncompetitive 
determination  to  the  State  of  Utah  lo 
support  the  activities  of  the  Region  V'lII 
VVeatherization  Managers  Associatitm  in 
the  amount  of  $325,000.  The  Stale  of 
Utah  is  the  sponsor  of  the 
VVeatherization  Managers  Association 
which  is  an  organization  compri.sed  ol 
representatives  from  each  of  the  six 
.states  in  the  region:  Colorado",  Montana. 
North  Dakota,  South  Dakota,  Utah  and 
Wyoming. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  financial  assistance  to  the 
State  of  Utah  for  the  VVeatherization 
Managers  Association  will  assist  the  si.\ 
slates'  VVeatherizatiorr  Assistance 
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Programs  by  supporting  and  stimulating 
technical  development  activities  which 
improve  the  depth  of  knowledge  and  the 
caliber  of  technical  skills  of  the  regional 
VVeatherization  grantees  and 
<!ubgrantees.  The  projects  objectives  are. 
to  facilitate  technical  assistance 
activities  identified  ty  the      " 
VVeatherization  Managers  Association 
u  h.ich  benefit  all  of  the  state  programs 

.  in  the  region. 

The  proposed  project  meets  the 
criteria  of  10  CFR  Part  600,7(b)(i){i)  (B) 
d.nd  (D)  in  that  the  activity  would  be 
conducted  hy  the  VVeatherization        ^  • 

-  Managers  Associatioa  using  their  own  . 
resources.  However.  DOE  support  oflhe 
activity  will  enhance  the  public  benefits 
to  be, derived  by  increasing  the  amount 
and  quality  of  training  to  be  presented. 
The  Denver  Support  Office  knows  of  no 
other  entity  which  is  conducting  or 

planning  to  conduct  any  o'f  these 
activities.  -  " 

The  VVeatherization  Managers 
.^.ssociation  sponsored  by  the  State  of 
Utah  is  the  only  region-specific 
organization  of  which  every 
VVeatherization  program  is  a  member 
and.  therefore,  possesses  exclusive 
capability  to  perform  the  activities 
successfully. 

Project  Period 

The  initial  term  of  the  award  wilt  be 
for  twelve  (12).momhs,  for  a  possible 
project  period  of  three  years  from  the 
initial  date  of  award.  Possible  additional 
funding  in  future  years  will  be  based  on 
satisfactory  completion  of  the  initia^ 
.term  and  availability  of  funding. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Denver 
Support  Office,  Dennis  D.  Maez,  2801 
Voi  ngfield.  Suite  380.  Golden,  Colorado 
80401  (303)  231-5750,  e.xtension  140. 

Issued  in  Golden.  Colorado  on  .August  21 

1494 

lohfi  VV.  Meekei . 

Contracting  Officer.  CoidenFJeki  Office. 
!FR  Doc,  94-21543  Fi!pd  8-30-94j  8:45  dm| 
BILUNG  COOE  MSO-01-M 


Energy  Information  Admin istratiori 

Form  EIA-846A/C.  "Manufacturing 
Energy  Consumption  Survey " 

AGENCY:  Energy  Information 
.'\diiiinistration,  Departme:it  of  Energy. 
ACTION:  Notice  of  the  proposed  revision 
ofiorms  EIA-S46A/C, '  .M.nuifactur-ing 
Energy  Consumption  Survey."  and 
solicitation  of  comments. 

SUMMARY:  The  Energy  Information 
Administration  (EIA).  as  part  of  its 
contijiuing  effort  to  reduce  papttrwork 


and  respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1980  Pub 
L.  No.  96-511.  44  U.S.C.  3501  et  seq.). 
conducts  a  presur\-ey  consultation 
program  to  provide  the  general  public 
and  other  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  areclearly  understood", 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently.  EI.A  is 
soliciting  comments  concerning  the 
proposed  rfevision  to  forms  EiA^46.VC. 
■■Manufacturing  Energy-  Consumption 
Survey.  "  -    . 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  30. 
1^94.  If  you  anticipate  that  you  will  lie 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as-possible. 
ADDRESSES:  Send  comments  to  Mr. 
Robert  K.  Adler.  Energy  End  Use 
Division,  Energy  Information 
Administration.  EI-632.  Foirestal 
Building.  U.S.  Department  of  Energy 
Washington.  DC.  20585. 

Mr.  Adler's  telephone  number  is  (202) 
586-1134,  FAX  number  (202)  586-0018. 
His  Internet  address  is 
BADLER@EIA.DOE.GOV, 
FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
COPIES  OF  THE  PROPOSED  FORMS  AND 
INSTRUCTIONS:  Requests  for  additional 
information  or  copies  of  the  forms  and 
instructions  should  be  directed  to 
Robert  K.  Adler  at  the  address  Jisted 
above. 

SUPPLEMENTARY  INFORMATTON: 


I.  Background. 

II.  Current  .Actions. 

III.  Request  forCamnienl>i 


I.  Background 

In  order  to  tt:!till  its  responsibilities 
under  the  Federal  Energy 
Administration  \c.\  of  1974  (Pub.  L.  No 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91).'  " 
the  Energy  Information  Administration 
is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program.  EIA  collet:ts.  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energ\ 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  denumds  in  the  near  and  longer 


term  future  for  the  Nations  economic 
and  social  needs. 

The  Manufacturing  Energy 
Consumption  Survey  (MECS)  has  been 
conducted  three  times  previously, 
covering  the  years  1985.  1988,  and  1991, 
The  MECS  has  collected  basic  data  on 
energy  consumption,  fuel-switching, 
and  in  1991.  end-uses,  energy 
management  activities,  and  energy- 
saving  technologies.  The  MECS  forms 
the  basis  for  major  publications  on 
energy  consumption  and  energv 
intensity  (e.g..  Manufacturing  Energy 
Consumption  Survey:  Consumptionot 
Energy.  1983  and  Changes  in  Energy 
Intensity  in  the  Manufacturing  Secto- 
1980-1988.) 

The  proposed  1994  MECS  design 
utilizes  experience  gained  from  the 
administration  and  processing  of  the 
three  previous  sur\eys  and 
consultations  with  respondents,  tradf 
association  representatives,  and  data 
users.  EIA  conducted  user  needs 
assessment  meetings  with  frequent 
customers  of  the  MECS  data  both  inside 
and  outside  the  Department  of  Energy. 
When  meetings  were  not  feasible, 
outside  customers  especiallv  were  given 
a  chance  to  present  their  requests 
through  mail  or  phone  conversation. 
This  notice  can  sen,e  as  another  chance 
for  customers  to  express  their 
manufacturing  energy  data  needs. 

Additionally,  a  formal  survey  of  1991 
MECS  respondents  about  their 
experiences  in  completing  that 
questionnaire  was  done  during  the 
conduct  of  the  MECS  to  determine  other 
enhancements  and  redesign  directions 
for  the  1994  survey.    . 

IL  Current  Actions 

EI.A  proposes  to  make  the  changes 
described  below  to  the  1991  MECS 
survey  forms  for  use  in  1994.  These 
changes  are  being  made  to  better  ser\e 
the  needs  of  data  users,  streamline  the 
administration  and  processing  of  the 
survey,  and  reduce  respondent  burden 
where  possible.  The  frequency  of  the 
MECS  is  also  changing.  In  accordance 
with  Section  171  of  the  Energy  Policy 
A<:t  of  1992  (EPACT).  the  .MECS. 
beginnmg  in  1994.  will  be  conducted 
biennially. 

The  sample  size /or  the  1994  .MECS 
has  been  increased  to 

•  Permit  more  extensive  coveraije  ot 
industries  consuming  wood  and 
biomass  (approximatelv  5  additional 
four-digit  Standard  Industrial 
Classification  codes) 

•  Better  serve  the  National  Energv 
-Modeling  System  (.NEMS)  by  prov  \d\nM. 
inputs  at  a  finer  geographic  level 
(Census  Division)  for  two-digit  and 
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s»»lw1»}d  four-digit  Standard  Industrial 
(Classification  codes 

•  Enable  the  MECS  to  publish  reliable 
population  counts  of  manufacturing 
characteristics  collected  on  the  MECS 
fomis 

•  Improve  the  reliability  of-estimates. 
As  in  previous  versions,  the  1594 

MECS  will  contain  five  .sections:  Se«,tion 
I,  Non-Combu.stible  Energy,  Soun  es; 
Section  II.  Combustible  Ener;;y  Sour«;es; 
.Section  111.  Fuel  S\vitchin<' Ciipability; 
Section  I\'.  Estimnted  Percent 
Consuniption  by  End  Use:  and, Section 
V,  Est;<blishment  Chet.klisl.  Iii.addition. 
the  1P94MECS  will  collect  minimal 
information  to  determine  the 
operational  status  of  the  ni.i'iufatturing 
establishment  for  purposes  o!  statistiuil 
sampfing. 

As  in  the  1991  survey,  sepiirate  forms 
will  be  used  to  meet  the  spe<  i;-i  needs 
of  thret'  major  groups  of  mani)t.i(.turers. 
.hIA-H4fiA  will  be  sent  to  tfie  majority  of 
the  manufacturing  establish "n-nfs;  ElA- 
H46B  will  be  .sent  to  fcstahli«.!in:f-nts  in 
SIC  2911  (Petroleum  Refinintj):  and 
EIA-84RC  will  be  sent  to  all  oth.T 
HStablishments  in  SFC  29  (Pi'troleum 
Refining  and  Related  IndusTrles).  as  well 
is  establishments  in  SIC  24  (Lumber 
and  Wood  Produrtsl,  SIC  2b  (Paper  and 
Allied  Produits),  SIC  28  (Ch.wicals and 
Allied  ProdiM;fs),  and  SiC  :^3\2  (Blast 
Furnaces  and  Steel  Mills).  ElA-i446A  is 
the  most  general  form  and  collw  ts  the 
basic  consumption  and  fuel-switching 
data.  E1A-846B  minimizes  hunlen  for 
the  refining  indu.stry  by  lakin.^ 
advantage  of  data  already  coilei  ted  by 
other  EL^  surveys.  Finally,  KI.^-«46C  is 
very  similar  to  EIA-84fiA  except  fh.it  it 
collet  ts  additional  inlonn.ntion  on 
t-nergy  source  shipinenls. 

Specific  changes  in  dala  ileitis  fnjm 
the  1991  MECS  are  discuss«'«l  swtion  hy 
section  below. 

Set  tion  I  fNoncombustibli'  Energy 
.Stjurces);  This  section  will  iiid  differ 
among  the  three  forms.  'I  hf 
nonionibustible  energ\  sonrtes 
(e!i;<  Ir:'  iiy.  steam, and  induslri.il  hot 
u.iferi  v^  iii  remain  as  the  i  olunin 
ht^idings  with  desired  quantitii's 
lurniing  the  rows  of  the  table.  (Jim- 
(jueslion.  a  (heckbox  for  the  st/une  ut 
rciiewable  eleclricity  g>'neraliiin.  will  b«? 
.iddi'd  for  1994.  . 

Propo.swf  to  be  droppcnl  from  the  19M4 
MECS  Section  I  is  the  ref|uiriitient  th.it 
•  stahli.shments  tfint  iiiccivcd  Ir.iiislers  id 
ii(i!t(.iimhu.stible  energy  soun:es  Irom 
ii;;fsidL'  establishments  indnale  the 
tpiiniH,  addri'ss  and  telephone  nuiiiher  ol 
the  supplier.  This  will  nisull  ii>  the 
ri'iiiovnl  Irom  the  MECS  of  Form  EIA- 
H4»(D,  a  quf3slionnairff  th.il  wa->  s«*nl  in 
IWHand  1991  to  cotnpatty-owned 
I'lectrjc  generating  pl.ints  serving 


manufacturers.  The  institution  and 
further  development  of  Form  EIA-fl67, 
"Annual  Nonutility  Power  Produter 
Report"  made  the  ElA-fl46D  redundant. 

Section  U  (Combustible  Energy 
Soi^rces):  In  1994.  the  MECS  will 
contain  revised  wood-  and  biomass- 
related  energy  soun:e  categories  to  agree 
with  respondent  and  dat.1-user 
understanding  ©f  these  energy  sourj  es. 
Specifically. 

•  The  category  "Roundwoo<l"  will  be 
expanded  to  explicitly  include  any 
wood  product  (roundwood,  wood  chips, 
and  bark)  generated  from  harvi^^ted 
trees. 

•  Wood  Waste  will  be  termed  Wood 
Residue  and  it  will  include  byproducts 
from  mill  processing  (bark,  slabs, 
sawdust,  shavings).  .       ~ 

•  "Waste  Materials"  will  be  more 
specifically  defined  as  vvnotlpaper 
related  refuse. 

Natural  gas  is  another  energy  .source 
that  will  be  modified  in  1994  to  reflect 
the  deregulation  of  the  natural  gas 
industry  and  emerging  purchasing 
patterns  of  manufacturers.  The  MECS 
will  collect  natural  gas  pun  ha.ses  and 
cost  data  within  the  niaior  (.iitegories: 

•  Lo<;al  Distribution  Company/ 
Utilities  (LDC) 

•  Other  .Soun:es  (Pipelint-s.  Brokers, 
and  Other). 

For  LDC  purc:hases  of  natural  g.is,  t.he 
1994  MECS  will  colie«:t  pure  bases  and 
expenditures  for  three  natural  gas 
.service  rates:  Firm,  Interruptible.  or 
Other.  For  other  sources,  the  quantity  of 
pure  ha.ses  will  becollet;ted  but  not 
subdivided.  However,  costs  will  be 
I  ollected  for  three  (.omponents  ol  the 
Other  Sourt.tjs  purchases  total:  cost  of 
supplies,  tost  of  transportation,  and 
unspetified  costs. 

Section  III  (Fuel  SwiltJiliig): 
Previously,  fueJ  swilt.hing^data  wvre 
H'strit  ted  to  hiel  switt  hing  capability, 
rather  than  at  tual  fuel  swift.hing 
experienires.  This?ie«i"ion  will  i  ontiiiue 
to  tollect  infonn.'itinn  on  thv  uipabilities 
til  a  manuf.it  tu.ring  eslal)^'  f.:  ;c,!t. 
howevt^r,  it  will  be  enham  t o  with 
(|uestions  pijrtaining  to  actual  fiiel 
substitution.  These  questit*ns  ftireacK 
li!i  I  are:  - 

•  NiimhiTHf  times  Mjf)stitufff»n>> 
I  HI  urred 

•  Prim.iry  n>3son(s)  for  substitution, 
sut.h  .is:  supplv^ shortage  or  rurtaihnent 
of  this  tuer,  down-time  1  a usetl  by 
mainli'iiaiit;e.,  less  expi-nsive  substitute. 
I'luironmental  rHstricIitm  tin  I'lnissions 
iirwa.ste 

•  If  "less  expensive  siilj«:il!jte'  w.is 
I  licsen  as  a  primary  ns'isnn,  ib«< 
ri'spondtmt  is  asked  to  supply  a  nuige 
fhp.t  ci.pitoins  the  difference  bi-tweini  the 
alfirnative  fuel  price  .iiui  th"'  i  urrent 


fuel  price  as  percentiige  of  the  cuw^'ni 
prii;e. 

Se<:tion  IV  (Estimated  Percent 
Ckinsumption  by  End  Use):  No 
substantial  changes  from  the  1991 
version  are  anticipated.  Definitions  .lud 
instructions  will  be  enhanced  to  i  Lirify 
possible  anibiguities  among  the 
luitegories. 

Seition  V  (Establishment  Checklist): 
There  are  three  subsections  in  Section 
V:  Part  A.  Estimated  Square  Footoge  oi 
Buildings.  Part  B.  Energy  Managenient 
Ai:tivities,  Part  C.  General  Tet:hnologies, 
and  other  parts  c  oncerning  spe«;ifit: 
tet:hnologies  relevant  only  to  selet:feil 
industries. 

ElA  and  the  Bureau  of  the  Census 
jointly  «  ondui;ted  a  survey  of  ME(^ 
respondents  for  the  purpose  of 
evaluating  the  effecirveness  and 
i.iijnpre.hensibility  of  «;ertain  aspects  u1 
the  1001  MECS  questionnaire.  Th<? 
results  of  the  survey  relating  to  Part  A 
indicate  that  most  respondents  could 
provide  an  estimate  of  the  em  lased 
s(|uare-footage  without  major  diffii  uJly 
Acc;ordingly.  the  1994  MECS 
que.stionnaire  will  ask  for  those 
estimates.  Those  respondents  who 
would  still  prefer  to  give  an  estimate 
within  a  broad  category  will  hi'  given 
that  option. 

The  list  for  Part  B  will  be  ex|Kuidi  d 
to  include  participation  in  certain 
Federal  government  programs,  sui  h  as 
the  Environmental  Protection  Agency's 
"Green  Lights"  and  DOE's  "Motor 
Challenge."  Third  party  sponsorship 
will  be  separated  from  Self-only 
participation  as  a  column-header. 

Part  C,  the  chet.klisf  for  energy-siivlng 
tei  hnologies,  will  be  expanded-to 
int;lude  spetific  cogeneration 
tetihnologies. 

111.  Request  for  Cutnmenls 

Prosj)eiti\e  respondents nnti  oliii'i 
inlcrestetf  parties  should  commejit  on 
the  proposed  revisions.  The  following 
general  guidelines  are  provideti  to  .'issisl 
in  the  preparation  of  responses.  Pli';ise 
indii  nte.to  whii  h  formfs)  your 
commeiits  a|)pl\. 

As  a  potential  n?spondenl: 

A.  An-  thf  instructions  .sud 
ilcfitiitions  I  tear  and  sufficiimtV  If  not. 
whit  h  instructinns  require  iJarincntinur 

B.  Ci!)  ihi'  data  be  submitted  using  the 
liefiuitiiins  iiu  liided  in  the  instrm  tiuDs-' 

{;.  ilan  data  he  suhmjttetl  in 
iiccortlanct'  with  t!ie  res^Hinse  tir-i 
sp<'cilii'd  in  the  instruilionsV 

13.  Public  reporting  burden  fur  this 
collection  is:estimated  to  average  eight 
hours  per  respunscv  How  much  time, 
incluiling  time  for  reviewing 
iustrut  tions,  se.inhing  existing  d.it.i 
siMin  es,  g.ttherii^H  ami  niainlaining  tin 


data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
do  you  estimate  it  will  require  you  to 
complete  and  submit  tlie  required 
form(s)? 

F.  What  is  the  estimated  cost  of 
completing  the^e  forms,  including  the 
direct  and  indirect  costsassociated  with 
the  data  coikction?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information 

G.  How  can  the  form(s)  be  improved? 
H.  Do  you  know  of  any  other  Federal. 

State,  or  local  agency  that  collects 
similar  data'  If  you  do,  specify  the 
agency,  the  data  element(s).  and  the 
means  of  collection. 

As  a  potential  user: 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form(s)? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form(s)  be  improved 
to  better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

E.  For  the  most  part,  information  is 
pubUshed  by  EIA  in  U.S.  customary 
units,  e.g.,  cubic  feet  of  natural  gas. 
short  tons  of  coal,  and  barrels  of  oil. 
Would  you  prefer  to  see  EIA  publish 
more  information  in  metric  units,  e.g.. 
cubic  meters,  metric  tons,  and 
kilograms?  If  yes,  please  specify  what 
information  (e.g..  coal  production, 
natural  gas  consumption,  and  crude  oil 
imports),  the  metric  unit(s)  of 
measurement  preferred,  and  in  which 
EIA  publication(s)  you  would  like  to  see 
such  information. 

EL\  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  information 
contained  in  the  Manufacturing  Energy 
Consumption  Survey. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for OMB 
approval  of  the  form(s).  They  also  will 
become  a  matter  of  public  record . 

Statutory  Authorities:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980  (Piib.  L. 
No.  96-511),  which  amended  Chapter  35  of 
Title  44  of  the  United  States  Code  (See  44 
use  § 3506(a) and  (c)(  1)1. 

issued  in  Washington.  DC.  August  24 
1994. 

Yvonne  M.  Bishop, 

Director.  Office  of  Statistical  Standards. 
Energy  Information  Administration. 
[PR  Doc.  94-21537  Filed  8-30-94;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

{Docket  No.  EC94-24-000,  et  al.J 

Keystone  Energy  Service  Company. 
L.P.,  Keystone  Urban  Renewal  Limited 
Partnership,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

August  23.-1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Keystone  Energy  Service  Company, 
L.P.  Keystone  Urban  Renewal  Limited 
Partnership 

(Docket  No.  EC94-24-000| 

Take  notice  that  on  August  16.  1994. 
Keystone  Energy  Service  Company.  L.P. 
(KES)  and  Keystone  Urban  Renewal 
Limited  Partnership  (KUR)  filed  a 
Petition  for  Declaratory  Order 
Disclaiming  Jurisdiction  under  Section 
203  of  the  Federal  Power  Act  over  a 
transfer  of  partnership  interests  in  KES 
and  the  partners  of  KUR.  KES  and  KUR 
have  also  requested  approval  of  such 
transfer  of  partnership  interests  if  the 
Commission  finds  that  its  authorization 
is  required  pursuant  to  Section  203. 

Comment  date:  September  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Power  and  Light  Company 

(Docket  No.  ER94-296-000) 

Take  notice  that  on  August  18.  1994. 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  a  signed 
Service  Agreement  under  WP&Ls  Bulk 
Power  Tariff  between  itself  and 
Manitowoc  Public  Utilities.  WP&L 
respectfully  requests  a  waiver  of  the 
Commission's  notice  requireinents.  arid 
an  effective  dute  of  June  1.  1994. 

Comment -date:  September  7,  1994.  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

3.  Northeast  Utilities  Service  Company 

[Docket  No.  ER94-n6OTO00l 

Take  notice  that  on  August  9,  1994. 
Northeast  Utilities  Service  Company 
(NUSCO).  on  behalf  The  Connecticut 
Light  and  Power  Company  (CL&P)  and 
Western  Massachusetts  Electric 
Company  (WMECO),  tendered  for  filiiig. 
a  modification  to  the  Agreement 
between  NUSCO  and  the  Towti  of 
Madison.  Department  of  Electric  Works, 
required  by  the  Commission's  August  2 
1994.  order. 

Comment  date:  September  7,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Appalachian  Power  Company 

(Docket  No.  ER94- 1560-000] 

Take  notice  that  on  August  16. 1994. 
.Appalachian  Power  Company  (APCo). 
tendered  for  filing  with  the  Commission 
a  Spare  Transformer  Installation 
Agreement  and  a  Spare  Transformer 
Operation  and  Maintenance  Agreement 
between  it  and  Carolina  Power  &  Light 
Co.Tipany  (CP&L)  Under  these 
agreements,  a  spare  transformer  and 
associated  facilities,  to  be  owned  by 
CP&L.  will  be  located  in  an  .\PCo 
substation,  and  APCo  will  operate  and 
maintain  the  facilities  in  e.xchange  for 
reimbursement  of  its  costs. 

APCo  proposes  an  effective  date  of 
October  17.  1994.  and  states  that  a  copy 
of  its  filing  was  served  on  CP&L.  the 
Virginia  State  Corporation  Commission, 
the  Public  Service  Commission  of  West 
Virginia  and  the  Tennessee  Public 
Service  Commission. 

Comment  date:  September  7.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Power  and  Light  Company 

(Docket  No.  ER94-1 563-0001 

Take  notice  that  on  August  18.  1994. 
Wisconsin  Power  and  Li^t  Company 
(WT&L)  tendered  for  filing  a  signed 
Service  Agreement  under  WT&Ls  Bulk 
Power  Tariff  between  itself  and 
Rainbow  Energy  Marketing  Corporation. 
WP&L  respectfully  requests  a  waiver  of 
the  Commission's  notice  requirements, 
and  an  effective  date  of  August  12.  1994. 

Comment  date:  September  7.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Canal  Electric  Company 

(Docket  No.  ER94- 1405-000] 

Take  notice  that  on  August  17.  1994. 
Canal  Electric  Company  (Canal) 
tendered  for  filing  an  amendment  to  two 
Power  Sale  Agreements  between  itself 
and  United  Illuminating  Company  (UI) 
and  Hudson  Light  and  Power 
Department  (HL&P)  filed  with  the 
Commission  on  June  29.  1994.  in  the 
above-referenced  docket. 

A  copy  of  this  filing  has  been  served 
upon  the  Buyers  and  upon  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  September  7.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Citizens  Utilities  Company 

(Docket  No.  ER94- 1561-0001 

Take  notice  that  on  August  17.  1994. 
Citizens  Utilities  Company  (Citizens), 
tendered  for  filing  a  Tariff  for 
Transmission  Services  for  its  Arizona 
Electric  Division  (Transmission  Tariff). 
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Citizens  presently  provides  retail 
service  in  the  Counties  of  Mohave  ajid 
Santa  Cruz,  Arizona. 

As  more  fully  set  forth  therein,  the 
Transmission  Tariff  provides  for  the 
non-discriminatory  transmission  of 
electric  energy  over  Citizens'  Arizona 
transmission  facilities  at  cost-hased 
rates.  Initial  service  under  the 
Transmission  Tariff  will  not  begin 
before  October  20, 1994. 

Qtizens  states  that  a  copy  of  its  filing 
was  served  on  Aha  Macav  Power 
Systems,  inc.,  and  the  Arizona 
Corporation  Commission. 

Comment  date:  September  7, 1994,  in 
accordance'with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  Public  Service  Company 

IDocket  No.  ER94-1 562-000] 

Take  notice  that  on  August  17,  1094, 
Maine  Public  Service  Company  (Maine 
Public)  filed  an  executed  Service 
Agreement  with  Long  Island  Lighting 
Company.  Maine  Public  states  that  the 
service  agreement  is  being  submitted 
pursuant  to  its  tariff  provision 
pertaining  to  the  short-term  non-firm 
sale  of  capacity  and  energy  which 
establishes  a  ceiling  rate  at  Maine 
Public's  cost  of  service  for  the  units 
available  for  sale. 

Maine  Public  requests  that  the  ser\  ice 
agreement  become  effective  on  August 
1,  1994  and  requests  waiver  of  the 
Commission's  regulations  regarding 
filing. 

Comment  date:  September  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Power  and  Light  (^mpany 

|D(M  kt;t  No.  ER94-1564-(X)0| 

Take  notice  that  on  August  14,  1994, 
VVi.sccnsin  Power  and  Light  Company 
(VVPStL)  tendered  for  filing  a  signed 
Service  Agreement  under  VVPaL's  T-2 
Transmission  Tariff  between  itself  and 
Rainbow  Energy  Marketing  Corporation. 
VVP&L  respectfully  requests  a  waiver  of 
the  Commission's  notice  reqiiin-ments, 
and  an  effective  date  of  August  1,  1994. 

Comment  date:  September  7,  1994,  in 
a(.cordance  with  Standard  P.'>r.'igraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  ht'.jrd  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
H2S  North  Capitol  Street.  N.E.,- 
Washington,  D.C.  20426,  in  a<  i  ordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practit.e  and 
Proredure  (18  CFR  385.211  and  18  CER 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  thn 


comment  date.  Protests  will  be 
considered  by  the  Commission  in    - 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  0)pies 
of  this  filing  are  on  file  with  tlie 
Commission  and  are  available  for  public 
inspection. 
LoLs  D.  Cashell, 
Secretary. 

iFR  Doc.  94-21404  Filt?d  8  .10  94;  8  45  iiml 
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Consolidated  Hydro  Maine,  Inc.;  Notice 
of  Intent  to  Prepare  an  Environmental 
Assessment  and  Conduct  Public 
Scoping  Meetings 

August  2.'i,  1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  rec.eived  an 
application  for  license  of  the  South 
Berwick  Dam  Hydroelectric  Project, 
FERC  No.  11163.  The  project  is  located 
on  the  Salmon  Falls  River  in  Stafford 
County,  New  Hampshire  and  York 
County,  Maine. 

The  FERC  staff  intends  to  pnipare  an 
Environmental  Assessment  (EA)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

The  staffs  EA  will  objectively 
consider  both  site  specific  and 
cumulative  environmental  impacts  of 
the  project  and  reasonable  alternatives, 
and  will  include  an  economic,  financial 
and  engineering  analysis. 

A  draft  EA  will  be  issued  and 
ciroulated  for  review  by  all  the 
intere.sted  parties.  All  comments  filed 
on  the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  a  final  EA.  The 
staffs  conclusions  and 
recommendations  will  then  Ihj 
presented  for  the  consideration  of  the 
Commission  in  rea<.hing  its  final 
licensing  decision. 

Scoping  Meetings 

The  FERC  staff  will  conduct  two 
scoping  meetings.  An  evening  scoping 
meeting  is  primarily  for  public  input 
while  a  morning  meeting  will  focus  on 
resource  agency  concerns.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  and  assist  the  staff 
in  identifying  the  scope  of 
environmental  is.sues  that  should  be 
analyzed  in  the  EA.  Staff  will  visit  the 
project  site  prior  to  the  meetings  to 
become  more  famili.ir  with  the  project 
and  its  operation. 

Both  scoping  meetings  will  be  held  on 
Thursday,  September  29,  1994,  in  the 


South  Berwi(J(  Assembly  Hall,  180  Main 
Street,  South  Berwick,  Maine.  The  first 
meeting  will  be  held  from  10:00  a.m.- 
1:00  p.m.  and  will  focus  primarily  on 
issues  of  concern  to  resource  agencies. 
The  second  meeting  will  be  held  from 
7:00  p.m.-ll:00  p.m.  aiid  will  focus- 
primarily  on  issues  of  concern  to  the- 
general  public 

Prior  to  the  meetings,  a  scoping 
document  will  be  mailed  to  the  li.st  of 
interested  parties.  The  scoping 
document  identifies  resource  ihsues'to 
be  addressed  in  the  EA.  Copies  of  the 
scoping  document  will  also  be  availahio 
at  the  scoping  meetings  or  can  be 
obtained  by  writing:  FERC — South 
Berwick  Project,  c/o  J.H.  Rumpp,  Stone 
&  Webster,  245  Summer  Streel,  Boston 
MA  022010. 

Objectives 

At  t.he  scoping  meetings  the  staff  will: 
(1)  summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  determine  the  relative  depth  of 
analysis  for  issues  to  be  addressed  in  tho 
EA'  (3)  identify  resource  issues  that  are 
not  important  and  do  not  require 
detailed  analysis;  (4)  solicit  from  the 
meeting  participants  all  available 
information,  especially  quantified  data, 
on  the  resources  at  issue;  and  (5) 
encourage  statements  from  experts  and 
the  public  on  issues  that  should  be 
analyzed  in  the  EA,  including  points  of 
view  in  opposition  to,  or  in  support  of, 
the  staffs  preliminary  views. 

Pjocedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  all  statements  {oral 
and  written)  thereby  become  a  part  of 
the  formal  record  ofthe  Commission 
proceedings.  Individuals  presenting 
statements  at  the  meetings  will  1h;  askijd 
to  clearly  identify  them.selvt>s  for  the 
ret'ord. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  <:oni  urns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  l>e 
addres.sed  in  the  EA. 

Participants  at  the  public  meetings  are 
asked  to  keep  oral  comments  briofl  and 
corWise. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
.  issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record.  In 
.iddition.  written  scoping  comments 
may  be  filed  with  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426,  until  October  31,  1994. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
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the  first  page:  South  Berwick  EA.  Projet:t 
No.  11163.  ^ 

All  tho<5elhat  are  formally  rviognized 
by  the  Commission  as  interv-enors  in  the 
licensing  proceeding  are  asked  to  refrain 
from  engaging  staff  or  its  contmr-tor  in 
discus-sions  of  the  merits  of  the  projeils 
outside  of-any  announced  meetings. 

Further,  parties  are  reminded  of  the  ~ 
ik)mmission's  Rules  of  Practice  and 
Pnx;edure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  e.ach 
person  whose  name  is  on  the  offi«  i.-fl 
service  list. 

For  further  infonnation.  please  - 
c.onfnc-t  Susan  Strandberg  (202)  219- 
2829. 

Lois  U.  CasheU, 
Secretary. 

IFK  Dot..  94-21 4bl  Fil-'d  8-.i0-««;  «  4.S  Hin| 
BILLING  COOE  CMT-OI-M 


(OocKet  No.  RP94^65-002] 

Algonquin  LNG,  Inc.;  Proposed 
Changes  in  FERC  Gas  Tarttt 

•  .August  2.'i,  1994. 

Take  notice  that  oh  August  23,  1994, 
Algonquin  LNG,  Inc.  (.Mgonquin  LNG) 
submitted  for  filing  as- part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  revised  tariff  sheH 
effective  September  14,  1994; 

.Siib  Sei;ond  RevisiHi  .Sh»*l  Mb.  b7,A 

Algonquin  LNG  states  that  the 
purpose  of  this  filing  is  to  correi  t  two 
typographical  errors  in  its  August  15 
compliance  filing  in  the  aho\e- 
•  .apfioned  do<J(et. 

Algonquin  LNG  also  states  that  copies 
of  its  filing  were  mailed  to  all  parties'fo 
the  above-f:aptioned  do«:ket,  all 
authorized  holders  of  Algonquin  LNG's 
t.i'riff,  and  interested  stale  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
82.-1  North  Gipitol  Street.  N.E., 
Washington,  D.C.  20426,  in  an.ordance 
with  385.211  of  the  Commission's  liules 
nl  Pnictice  and  Procedure.  All  such  " 
protests  should  be  filed  on  or  before 
September  1,  1994.  Protests  will  bi> 
i.uiisidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
IrAoiv,  but  will  not  serve  to  make 
|i!utestants  parties  to  the  prmeetling. 
Copies  of  this  filing  are  on  file  with  the 
t-ommission  and  are  available  for  public 


inspection  in  the  Public  Referenc-e 

Room. 

Lois  D.  Casbeil. 

Secn'tury. 

IFR  Doc.  94-214«>  FiJ.tJ  8-:fO-94;  845  iim| 

BILLING  COOE  6717-01-M  . 


[Docket  No.  BP94-213-004] 

CNG  Transmission  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  2h,  \WA. 

.   Take  noti(;e  that  oii  Au;mjst  22,  1994. 
■CNG  Traiismission  Corporation  (CNG). 

filed  for  inclusion  in  its  FERC  Gas 

Tariff,  Second  Revised  Volume  No.  1. 

the  following  tariff  sheets,  with  an 
■effective  date  of  July  1,  1994: 

2nd  Sub.  1st  ReviMul  .Shiwt  No.  .11 
.Sub.  Isf  Rnvisoii  .Shuet  No.  201 

CNG  states  that  the  purpose  of  this 
filing  Is  to  comply  with  the  August  5. 
1994,  Letter  Order  i.ssued  by  the  ' 
Commission  in  the  i.npfioned 
proceeding. 

CNG  states  th.nt  copies  oJ  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  the  parties  to  the  cjipfioned 
prof;eeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
825  North  Capitol  .Street,  N.E.. 
Washington,  DC.  2(M26,  in  .icrordancv 
with  Rule  21 1  of  the  Commission's 
Rules  of  Praclite  and  Protediire,  18  CFR 
Se<;tion  .385.211.  All  protests  should  be 
filed  on  or  before  September  1,  1994. 
Protests  will  becxinsidered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  m.ikp  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  ptiblii  incf-wi  tion 
I.ois  D.  Casheil, 
Secrftajy. 

IFR  Doc,  94-21405_Fit.Ml  k_  tO-'«4,  bAh.>i:.\ 
BILLING  CODE  57l7-0t-M 


[Project  Nos.  2251-M!;  2579-tN] 

Indiana  Michigan  Power  Co.;  Public 
Scoping  Meetings 

.AuHUst-25,  1994. 

The  Fe<feral  Energy  Kegulatory 
Commission  (Commission)  has  rei  eived 
applications  for  new  license  (relic Tnse) 
tor  the  following  two  existing 
hydropower  proje<  ts  operated  by  the 
Indiana  Michigan  Power  C^jmp.tny  on 
the  niainstein  St.  Joseph  River:  (ij  the 
Buchanan  Pro|e«:t  (FERC  No.  2551) 
}oc:ated  in  Berrien  County,  Michigan; 
and  (2)  the  Twin  Br.im  h  Hroiec:t  (FERC 


No.  2579)  located  in  St.  Joseph  fjjtinfy. 
Inrii.ina. 

L'pon  review  of  the  applications, 
supplemental  filings,  and  intervenor 
submittals,  the  Commission  staff  h.is 
concluded  that,  given  the  lot;alions  .'incl 
existing  status  of  the  projects,  stall  will 
prepare  one  Environmental  A.ssessmeni 
(EA)  th.it  desc:ribes  and  evaluates  the 
'  probable  impac;ts'of  the  applicant's 
proposed  and  alternative  operatitig 
strategies,  environmental  enham  e:;tt-Ki 
measures,  and  improve  public: 
rec;reational  acce.ssand  facilities  fur 
both  projects. 

One  elem»*!!t  of  the  EA  proc:ess  is 
scoping.  Si  oping  ac:fivities  are  initi..!i-.l 
earjy  to: 

•  Identity  reasonable  altem-^tive 
operational  procedures  and 
environmental  enhancement  me.-i-ur^  s 
that  should  be  evaluated  in  the  FIA; 

•  Jdentify  significant  environmrnf.)! 
and  public  recreational  acx.ess  issues 
rented  to  the  operation  ofthe  pro|.>c.1s; 

•  Deteniiine  the  depth  of  anal>sis  ior 
issues  tlwt  v\  Hi  be  disnissed  in  \ho  HA; 
and 

•  ldentil\  a>sourf,e  issues  th.'it  are  ul 
lessor  importance  and.  consequenfly.  d:i 
not  reqiiin^  detailed  analysis  in  the  h.^ 

Scoping  Meetings 

.Staff  will  hold  two  meetings.  An 
,  evening  sctjping  meeting  is  designed 
primarily  for  receiving  public  input, 
whereas  an  agenc:y  meeting  will  fm  uv 
on  federal,  st.ite,  and  lcx;al  goveniie  'ni 
«:oncerns.  We  invite  all  interestf-d 
agencies,  tribes,  organizations,  and 
individuals  to  attend  either  or  both 
meetings  and  to  assist  staff  in 
identifying  the  sc^ope  of  environiiuni  :l 
issues  that  should  be  analyzed  in  thi- 
HA. 

Theeventpjj  meeting  for  thegeiiiT.! 
public  will  be  held  from  6:30  p.m  utilil 
•^  p.m.  on  Tuesday,  September  20  l«»«44 
al  the  Bifters'.veet  Branc;h  ofthe 
Mishawaka — Penn  Public  Library, 
Icjciled  at  602  Bittersweet  Ro.id  in 
Mishawaka.  Indiana. 

The  .igenc  y-oriented  meeting  wi!l  in 
held  irom  9  a.m.  until  1  p.m.  on 
Wednesday.  .Sep?embc»r  21,  19«4,  in  iho 
C;oiimiission  Chamber  of  Buc  hati.-.n  ( jty 
Malt,  loixited  .it  .302  N.  Redhud  Tr;,il  .u 
Bui  h.Tnan.  Michigan. 

PrcMc'diires 

Hoih  mei'tings.  whic  h  will  tie 
n'(  orded  by  a  stenogritpher,  will  ti»i  •^^■^- 
pdrt  of  llie  fonii.'d  re«  ord  of  the 
C^oiumission  s  proceeding  on  the 
Bill  hanan  and  Twin  Brartch  P.'oiet  i«.. 
Individuals  presenting  statements  ,jt  tr.e 
meetings  will  In*  asketl  to  sign  in  bitoiv 
the  meetings  start  and  identify 
thc^mselves  for  the  re«  ord. 


44978 


Federal  Register  /  Vol.  59.  No. 


168  /  Wednesday,  August  31.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  168  /  Wednesday.  August  31.  1994  /  Notices 


44974 


Concerned  parties  are  encouraged  to 
offer  us  verbal  guidance  during  tht 
public  meetings.  Speaking  time  allowed 
for  individuals  at  the  evening  public 
meeting  will  be  determined  before  \h.v 
meeting,  based  on  the  number  of 
persons  wishing  to  speak  and  the 
appro.ximate  amount  of  time  available 
tor  the  session,  but  all  speakers  will  be 
provided  at  least  five  minutes  to  present 
their  views 

Scoping  Meeting  Objectives 

At  the  scoping  meetings,  the  staff  will; 
-  •  Summarize  the  environmental 
issues  tentatively  identified  for  analysis 
in  the  multiple-project  EA; 

•  Identify  resource  issues  that  are  of 
lessor  importance  and.  therefore,  do  not 
require  detailed  analysis; 

•  Solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  concerning 
significant  local  resources;  and 

•  Encourage  statements  from  experts 
and  the  public  on  issues  that  should  be 
analyzed  in  the  EA. 

InfoMnation  Requested 

Federal  and  state  resource  agencies, 
local  government  officials,  interested 
groups,  area  residents,  and  concerned 
individuals  are  requested  to  provide  any 
information  they  believe  will  assist  the 
Commission  staff  to  analyze  the 
environmental  impacts  associated  with 
relicensing  the  Buchanan  and  Twin 
Branch  Projects.  The  types  of 
information  sought  include  the        "^ 
following: 

•  Data,  reports,  and  resource  plans 
that  characterize  existing  Q)aseline) 
physical,  biological,  or  social 
environments  in  the  vicinity  of  the 
projects; 

•  Information  and  data  that  helps 
staff  identify  or  evaluate  significant 
environmental  ai.J   ecieational  issues; 
and 

•  Information  from  any  E.-\. 
environmental  impact  statement  or 
study  (completed,  in  progress,  or 
planned)  relevant  to  the  Buchanan  and 
Twin  Branch  relicensing. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  September  30. 
1994.  Written  comments  should  be 
provided  at  the  scoping  meetings  or 
mailed  to  the  Commission  at  the 
following  address:  Lois  Cashell. 
-Set:retary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St..  NE.. 
Washington.  DC  20426. 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page  of  each  submittal: 

Bi.chdnan  Project.  FEKC  No.  2552 
Tw  id  Branch  Project.  FERC  No.  2579 


Intervennrs  are  reminded  of  the 
Commission's  Rule  of  Practice  and 
Procedure  requiring  them  to  serve  a 
copy  of  all  documents  filed  with  the 
Commission  on  each  person  whose 
name  is  listed  on  the  service  listed  for 
the  Buchanan  and  Twin  Branch 
Projects. 

For  further  information,  please 
contact  Jim  Haimes  of  the  Com.mission's 
Division  of  Project  Review  in 
Washington.  DC  at  (202)  219-2780. 
Lois  D.  CasheU. 
Secretary 
jFR  D<x.  y4-J1462  Filed  8-J0-94;  8:43  am! 

BILLIHG  CODE  5"'I7-01-M ' 

[Docket  No.  CP93--J31  -002] 

Questar  Pipeline  Co.;  Amendment  to 
Application 

August  25.  1994 

Take  notice  that  on  August  24. 1994, 
Questar  Pipeline  Company  (Questar).  79 
South  State  Street.  Salt  Lake  City.  Utah 
84111.  filed  in  Docket  No.  CP93-431- 
002  an  amendment  to  its  application  in 
Docket  No.  CP93^31-000  and  CP93- 
431-001.  The  subject  amendment  seeks 
authorization  to  construct  and  operate  a 
1.48  mile.  16-inch  residue  line  from  the 
non-jurisdictional  Blacks  Fork 
Processing  Plant  to  Questar's  mainline 
transmission  system  in  Uinta  County. 
Wyoming.  By  order  issued  July  21. 
1994.  in  Docket  Nos.  CP93-431-000  and 
.CP93-43 1-001.  the  Commission,  among 
other  things,  authorized  Questar  to 
construct  and  operate  a  1.48  mile.  ID- 
inch  residue  line.  Questar  states  that  it 
is  necessary  to  increase  the  size  of  the 
residue  line  to  accommodate  anticipated 
increases  in  the  plant's  processing 
capacity.  Questar's  application  in  all 
other  respects  remains  unchanged  from 
the  original  request. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  to  said  application 
should,  on  or  before  September  6.  1994. 
file  with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  .serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subjert  to 
jurisdiction  conferred  on  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  heldwithout  further 
notice  before  the  Contmission  or  its 
designee  on  this  amendment  to  the 
application  ifiio  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  tlip 
Commission  on  its  own  motion  hdit'ves 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised.  Questar 
need  not  appear  or  be  represented  at  the 
hearing. 
Lois  D.  Cashell 
Secretary 
|FR  Doc.  94-21407  Filed  8-30-94;  8:45  ami 

KLUNG  C006  ST17-01-M 

[Docket  No.  RP94-1 87-002] 

Tennessee  Gas  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  25,  1994 

Take  notice  that  on  Augu.st  22.  1994. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  I.  the  following  tariff 
sheets,  to  be  effective  August  22. 1994. 

Substitute  Original  Sheet  No.  22A 
Substitute  First  Revised  Sheet  No  .114 

Tennessee  states  that  it  is  tendering 
this  filing  in  compliance  with  the 
Commission's  Order  on  Rehearing 
issued  August  15.  1994.  in  the  instant 
docket  (Order).  The  order  required 
Tennessee  to  file  tariff  sheets  that  (1) 
reflected  a  100  percent  load  factor  rate 
of  IT-X  service,  and  (2)  permitted  mid- 
day and  intra-day  nominations  by  firm 
shippers  to  bump  scheduled  and 
flowing  volumes  related  to  hourly 
changes  in  IT-X  nominations. 

Tennessee  states  that  copies  of  the 
filing  were  served  upon  Tennessee's 
jurisdictional  customers  and  interested 
slate  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE. 
Washington.  D.C.  20426.  in  accordance 
with  Rule  21 1  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 


before  September  1, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  maie 
protestants  parties  to  the  proceeding. 
Copies  of  Tennessee's  filing  are  on  file 
with  the  Commission  and -are  available 
for  public  inspection. 
Loi&  D.  Casbell, 
Secretary. 

IFR  Doc.  94-21408  Filed  8-.30-94;  H.45  .),^l| 
BltUtlG  C00€  6717-01-M 


Office  of  Building  Technologies 

Energy  Efficiency  and  Renewal 
Energy;  Award  Based  on  Acceptance 
of  a  Non-Competitive  Application; 
Alliance  to  Save  Energy  Residential 
Energy  Financing 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  DOE,  Office  of  Management  and 
Resources,  Energy  Efficiency  and 
Renewable  Energy,  through  the  Region  3 
Support  Office — Philadelphia, 
announces  that,  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.7(2)(ii),  DOE  intends  to  award  a 
grant  to  the  Alliance  to  Save  Energy 
(ASE).  The  anticipated  overall  obje<,-tivH 
of  this  project  entitled  "Residential 
Energy  Financing"  is  to  provide 
technical  assistance  to  the  Housing  and 
Urban  development  (HUD)  pilot  energy 
efficient  mortgage  program,  develop  a 
system  of  regional  state  implementation 
networks  of  residential  energy  financing 
programs  nationwide,  and  develop 
consumer  information  for  the  HUD  pilot 
loan  program. 

SUPPLEMENTARY  INFORMATION:  The  grant 
of  $173,000  will  fund  the  ASE's  project 
to  support  residential  energy  financing. 
The  project  term  of  this  grant  shall  be 
ten  (10)  months  fixim  th«;  effertive  dale 
of  thp  award. 


DOE  support  of  this  activity  would 
enhance  the  public  benefit  to  be  derived 
and  DOE  knows  of  no  other  entity  that 
is  conducting  or  planning  to  conduct 
such  an  effort.  This  effort  is  suitable  for 
non-competitive  financial  assistance 
and  is  not  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation. 
fOR  FURTHER  INFORMATION  CONTACT: 
Nancy  A.  Costa.  Technology  Specialist, 
Region  3  Support  Office— Philadelphia. 
U.S.  Department  of  Energy,  Suite  501. 
1880  J.F.  Kennedy  Boulevard, 
Philadelphia,  PA  19103-7483,  (215) 
656-6961. 

Issued  at  Golden,  t:olorrfdo  on  .Ai  'ust  ''3 
1994. 

lohn  W.  Meeker, 

ConUar  ting  Offjrer.  Golden  Field  Office. 
IFR  Doc.  94-21542  filed  8-30-94;  8:45  S-Tj) 
BIUJMG  CODE  MSO-OI-M 


Office  of  Environmental  Management 

Draft  Site  Treatntent  Plan;  Notice  of 
Availability 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  availability 


SUMMARY:  Today's  notice  announces  the 
availability  of  and  requests  public 
comment  on  Draft  Site  Treatment  Plans 
for  treating  the  Department  of  Energy's 
(DOE)  mixed  radioactive  and  hazardous 
waste.  As  an  interim  step  toward 
meeting  the  requirements  of  the  Ffiieral 
Facility  Compliance  Act  of  1992 
(FFCAct  or  the  Act),  DOE  has  prepa.red 
a  Draft  Site  Treatment  Plan  (Draf^  Plan) 
for  each  of  48  sites  located  in  22  states 
where  DOE  is  currently  storing. 
generating,  or  is  expected  to  generate 
mixed  hazardous  and  radioactive  waste 
within  the  next  five  years.  Thesp  Draft 
Plans  contain  the  sites'  preferred 
treatment  options  for  this  waste,  whnre 


available.  The  Draft  Plans  are  be i.v.^ 
provided  at  each  site  for  public  revjc»w 
and  comment  as  well  as  for  review  anH 
discussion  among  the  state  SDd  U.,«n. 
Environmental  Protection  Agenry  (EPA^ 
regulators.  Comments  on  the  Draft  Plans 
will  be  considered  in  developing 
Proposed  Site  Treatment  Plans  to  b" 
submitted  to  the  regulators  for  app.-nv.f  j 
in  Februan.  1Q95. 

DATES:  Comments  should  be  providtni  in 
the  appropriate  sitp  representative  hy 
Octobers!,  1994. 

ADDRESSES:  The  address  for  subrniti>ny 
comm'ents  on  a  specific  Draft  Sue 
Treatment  Flan  can  be  obtained  by 
calling  the  Center  for  Environmental 
Management  Information  at  1-800- 
.   7EM-DATA  (1-800-736-3282) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  DOE  is  required  by  section 
3021(b)  of  the  Resource  Conseuiition 
and  Recover)  Act  (RCRA).  as  ame.ndf-.) 
by  the  FFCAcI,  to  prepare  Site 
Treatment  Plans  (Plans)  describing  t/je 
development  of  treatment  capacities  and 
technologies  for  treating  mixed  wast*' 
for  each  site  at  which  DOE  stores  or 
generates  mixed  waste.  Mixed  waste  is 
defined  by  the  Act  as  waste  contai.sinj; 
both  a  hazardous  waste  subject  to 
RCR,\,  and  source,  special  nucle.ax  nr 
by-product  material  subject  to  the 
Atomic  Energy  Act  of  1954.  The  Site 
Treatmpn:  Plans  will  be  submitted  tn 
the  regulating  State  or  the  U.S. 
Environmental  Protection  Agenry  !LTA  j 
for  appmva!,  approval  with 
modification,  or  disapproval.  Th«'  Di.:fl 
Plans  are  the  intermediate  version  «if  tb. 
Site  Treatment  Plans  and  are  being 
provided  to  the  States  and  EPA,  and 
made  available  to  the  public,  for  revspw 
and  comment.  DOE  is  preparing  Site 
Treatment  Plans  for  the  following  «iil.»« 


Table  1.— Sites  Preparing  Site  Treatment  Plans 


Fablity /location 


Energy  Technology  Engineenng  Center  (ETEC),  Canoga  Park 

General  Atomics,  San  Oiego  

General  Electric,  Vailecitos  Nuclear  Center,  Valtecitc»  "™!!!^1.' 

Lawrence  Livermore  National  Latxvatory.  Livermore 

Lawrence  Berkeley  Laboratory.  Berkeley .^"""'. 

Laboratory  tor  Energy-Related  Hearth  Research.  Davis  '..".. 

Mare  Island  Naval  Shipyard,  Vallejo 

Sandia  National  Laboratory— Califomta,  Uvermore  ... 

GrarKj  Junction  Project  Office.  Grand  Junction ...."..„.'!™  !1 

Rodcy  Flats  Environmental  Technology  Site.  GoWen  ."!!~";1Z 

Knolls  Atomic  Power  Laboratory.  Wtndsor  „.™"" 

Pinellas  Plant,  Largo 

Peart  Haitwr  Naval  Shipyard,  HonoMu  ...Z.™""™."™"ZZ." 

Ar-gonne  National  Laboratory— West.  Idaho  Falls  ..„ „..™ 

Idaho  Natkm^  Engineenng  Laboratory,  Idaho  Falls  „„1."."Z 


State 


Calilomta  .... 

do 

4to 

do 

do 

do 

do 

do 

Colorado  .... 

do 

Connecticut 

Florida 

Hawaii „. 

Waho  ._ 

do _.. 


Agency  to 
receive  plan 
(EPA'State) 


State. 
Do. 
Do. 
Do 
Do. 
Do. 
Do 
Do 
Do 
Do. 
Do. 
Do. 

EPA. 

State. 
Do 


IMI 
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Table  1.— Sites  Preparing  Site  Treatment  Plans '—Continued 


Facility/location 


Ames  Laboratcxy,  Ames  _ — 

Argonne  National  Lat»ratory — East,  Argonne  

Site  A/Rot  M  Palos  Forest  Preserve,  Cook  County . 

Paducah  Gaseous  Diffusion  Plant,  Paducah — „ 

Portsmouth  Naval  Shipyard,  Kittery 

Kansas  City  Plant  Kansas  City 

Wekton  Spring  Site  Remedial  Action  Project,  St.  Charles  County 

Univefsity  of  Missouri,  ColumtJta  -. 

Nevada  Test  Site,  Mercury ~ 

Middlesex  Sampling  Plant,  Midcflesex  „ 

Pnnceton  Plasma  Physics  Latxjratory,  Princeton _ — 

Inhalation  Toxicology  Research  Institute,  Albuquerque 

Los  Alanxjs  National  Latwratory,  Los  Alamos 

Sandia  National  Laboratory — New  Mexico.  Albuquerque  

Brookhaven  National  Latwratory.  Upton _.„ 

Cotonie  Interim  Storage  Site,  Colonie  

Knolls  Atomic  Power  Latxjratory— Kesselring.  West  Milton 

Knolls  Atomk:  Power  Latwratory— Schenectady.  Niskayuna  .^u-~_.- 

West  Valley  Denrxjnstration  Project.  West  Valley 

Battelle  Columbus  Laboratories  Decommissioning  Project.  Columbus 

Femakj  Environmental  Managennent  Project,  FernaW 

Mound  Plant.  Miamisburg 

PortstTXDuth  Gaseous  Diffusion  Plant.  Portsnwuth  ..,;...„ 

RMI  Titanium  Inc..  Ashtabula : 

Bettis  Atomic  Power  Latwratory.  West  Mifflin  — 

Charteston  Naval  Shipyard,  Charieston : _ 

Savannah  River  Site,  Aiken  „ 

K-25  Site.  Oak  Ridge  Reservation,  Oak  Ridge 

Oak  Ridge  National  Latioratory,  Oak  Ridge  Reservation,  Oak  Ridge  . 

y-12  Plant,  Oak  Ridge  Reservation.  Oak  Ridge  

Pantex  Plant,  Amarillo 

Norfolk  Naval  Shipyard,  Norfolk ., '... 

Puget  Sourxj  Naval  Shipyard,  Bremerton ; ; „ 


State 


Iowa 

Illinois 

do .... 

Kentucky 

Maine 

Missouri  

do 

do 

Nevada  

New  Jersey 

do 

New  Mexico  .... 

do 

do 

New  York 

do 

do 

xto .. 

do 

Ohio  

do 

do 

......do 

do 

Pennsylvania  .. 
South  Carolina 

do 

Tennessee 

:do 

do ... 

Texas  .„ „. 

Virginia 

Washington'  ... 


Agency  to 
receive  plan 
(EPA/State) 


EPA. 
State. 

Do. 
State. 
EPA. 
State. 

Do. 

Do. 
State. 
EPA. 

Do. 
State. 

Do. 

Do. 
State.  - 

Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
EPA. 
State. 

Do. 
State. 

Do. 

Do. 

Do. 
EPA. 
State. 


'  The  Hanford  Site  in  Richland.  Washington,  has  signed  a  Tn-Party  Agreement  with  the  State  of  Washington  which  addresses  mixed  waste 
treatment.  Therefore,  the  Hanford  site  is  not  preparing  a  Site  Treatment  Plan,  but  is  actively  participating  in  the  FFCAct  discussions. 


As  outlined  in  an  April  6.  1993, 
Federal  Register  notice  (58  PR  17875). 
DOE  is  developing  the  Site  Treatment  . 
Plans  tn  three  stages.  The  first  stage,  the 
Conceptual  Site  Treatment  Plans,  were 
released  in  October  1993  and  described 
a  wide  range  of  possible  treatment 
alternatives  for  each  mixed  waste 
stream.  The  Draft  Site  Treatment  Plans 
were  issued  in  Augisst  1994.  and 
include  one  or  two  options  identified  at 
the  site,  with  input  from  the  State,  as 
the  preferred  treatment  for  each  mi.xed 
waste  stream.  After  further  analysis  of 
the  preferred  options  for  the  DOE 
complex  as  a  whole,  discussions  among 
the  States,  and  consideration  of  public 
comments,  DOE  will  submit  Proposed 
Site  Treatment  Plans  in  February'  1995 
to  the  appropriate  regulatory  agency 
(i.e.,  the  State  or  EPA).  The  regulatory 
agency  will  issue  an  Order  requiring 
compliance  with  the  approved  Plan, 
bites  that  are  in  compliance  with 
dpproved  Plans  and  Orders  after 
October  1995  will  be  exempt  from  fines 
and  penalties  related  to  the  storage 
prohibitions  [section  3004(j)!  under  the 


Resource  Conservation  and  Recovery 
Act  (RCRA). 

II.  Draft  Site  Treatment  Plans 

In  response  to  early  discussions  with 
the  States,  DOE  followed  a  "bottom-up" 
approach  in  which  the  DOE  Operations 
Offices  evaluated  treatment  options  for 
the  mixed  waste  at  each  site,  in 
conjunction  with  the  host  State  and 
others.  The  Draft  Plans  contain  the 
results  of  this  site-specific  evaluation  of 
the  treatment  options  identified  in  the 
Conceptual  Plans,  and  present  the 
currently  preferred  option  for  treating 
the  site's  mixed  waste.  The  Draft  Plans 
have  flot  yet  been  evaluated  as  a  whole 
for  impacts  on  other  DOE  sites  and  to 
the  overall  DOE  program.  Changes  in 
the  preferred  option  and  associated 
schedules  are  possible  as  evaluation 
from  the  DOE-wide  perspective 
progresses,  as  State-to-State  discussions 
take  place,  and  as  other  stakeholder 
input  is  received.  DOE  defined  a 
common  framework  to  provide  a 
consistent  approach  to  Draft  Plan 
development  among  all  of  the  EXDE  sites. 
This  framework,  developed  with  input 


from  State  representatives,  established 
common  terminology,  objectives, 
planning  assumptions,  and  a 
recommended  methodology  for 
narrowing  the  alternatives  presented  in 
the  Conceptual  Plan  to  the  preferred 
options  in  the  Draft  Plan.  Evaluation 
criteria  included  sound  technical 
judgment:  regulatory  compliance; 
environmental,  health.^and  safety 
concerns;  stakeholder  involvement; 
implementability;  and  efficient  use  of 
limited  resources. 

The  Draft  Plans  also  follow  a  common 
format,  consisting  of  a  Background 
Volume  and  a  Compliance  Plan  Volume, 
supplemented  by  an  Appendix(s).  The 
Background  Volume  describes  the  site's 
treatment  options,  including  the 
associated  uncertainties,  budget  status, 
and  regulator  and  stakeholder  reactions, 
when  known.  The  Compliance  Plan 
Volume  identifies  the  preferred 
treatment  option(s)  and  associated 
schedules,  and  also  broadly  describes 
provisions  to  implement  and  update  the 
Plan  once  approved.  When  finalized, 
the  Compliance  Plan  Volume  is 
intended  to  contain  information  that 


will  ultimately  be  enforced  through  an 
Order.  Each  Draft  Plan  also  includes  an 
Appendix  that  explains  how  the  options 
presented  in  the  Conceptual  Plan  were 
narrowed  to  select  the  preferred  option. 
Some  site  Draft  Plans  include  additional 
appendices  to  present  other  related 
information. 

In  conjunction  with  identifying 
treatment  options,  DOE  is  also 
evaluating  options  for  disposal  of  mixed 
waste  treatment  residuals,  at  the  request 
of  the  States.  The  Background  Volume 
of  each  Draft  Plan  contains  a  description 
of  the  process  for  evaluating  disposal 
options. 

A  Draft  Site  Treatment  Plan  Summary 
Report  is  being  prepared  to  present  a 
compilation  of  the  information 
contained  in  the  individual  sites'  Draft 
Plans.  The  Summary  Report  will  also 
provide  a  preliminary  indication  of  the ' 
configuration  that  may  emerge  for  the 
DOE  complex  as  a  whole,  and  is 
intended  to  useful  for  discussion.s 
among  the  States.  EPA  and  other 
interested  parties.  This  Summary  Report 
will  include  brief  discussions  of  the 
Draft  Plan  development  process,  a  DOE 
complex-wide  look  at  treatment  options 
-  for  the  different  mixed  waste  streams, 
information  on  waste  characterization, 
technology  development  and  other 
related  topics.  The  Summary  Report 
will  be  released  as  soon  as  possible. 

III.  Availability  of  Draft  Site  Treatment 
Plans  and  Opportunity  for  Comment. 

The  individual  Draft  Site  Treatment 
Plan  will  be  available  at  each  site's 
public  reading  room  or  at  nearby 
locations  by  mid:September.  1994.  To 
review  or  request  information  on  a 
specific  Draft  Plan,  a  DOE  contact  name 
and  reading  room  address  for  each  site 
can  be  obtained  by  calling  the  DOE 
Center  for  Environmental  Management 
Information  at  l-80a-7EM-DATA.  The 
full  set  of  48  individual  Draft  Plans  can 
also  be  reviewed  by  mid-September 
1994  at  the  U.S.  Department  of  Energy 
Headquarters  reading  room.  Room  lE- 
190,  1000  Independence  Ave.. 
Washington,  DC  20585.  and  at  the 
Center  for  Environmental  Management 
Information.  470- East  L'Enfant  Plaza. 
.  Suite  7110,  Washington,  EX:  20.585. 

Comfnents  should  be  provided  to  the 
appropriate  DOE  site  contact  by  October 
31.  1994.  Additional  opportunities  for 
public  involvement  in  the  Site 
Treatment  Plan  development  process 
will  be  offered  at  many  sitcsi 
information  on  these  opportunities  can 
be  obtained  from  the  DOE  site  contact. 
Comments  from  the  public  will  be 
considered  by  DOE  in  preparing  the 
Proposed  Plans,  to  be  submitted  to 
regulators  in  Februarj- 1995. 
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Additional  information  on  the  Site 
Treatment  Plan  process,  related 
activities,  and  site-specific  fact  sheets 
describing  the  Draft  Plans  can  be 
obtained  from  the  DOE  Center  for 
Environmental  Management 
Information  at  1-800-7EM-DATA  (1- 
800-736-3282).  Persons  interested  in 
receiving  the  Summary  Report  when 
available,  or  other  information  on  the 
development  of  the  Site  Treatment 
Plans  and  related  activities,  such  as 
evaluation  of  options  for  disposal, 
-should  provide  their  name,  address,  and 
items  of  interest  to  the  DOE  Center  for 
Environmental  Management 
Information. 
Fill  E.  Lytic. 

rhpiity  Assistant  Secretary  for  Waste 
Management,  Environmental  Mana-^ement. 
IFK  D(x:.  94-21539  Filed  8-30-94;  8;4.S^m| 
BILLING  CODE  64S0-01-P 


Office  of  Procurement  and  Assistance 
Management 

Contractor  Litigation  Costs  Policies; 
Policies,  Terms  of  Law  Firm 
Engagement,  and  Allowability  of  Costs 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  interim  policy 
statement. 


NUMMARY:  The  Department  of  Energy 
today  publishes  an  interim  Acquisition 
Letter  for  public  comment  that  has  been 
issued  to  contracting  officers  who  are 
re.sponsible  for  the  administration  of 
management  and.operating  contracts. 
-The  letter  sets  forth  interim  policies 
regarding  two  contract  clauses  that  are 
prescribed  by  the  Department  of  Energy 
Acquisition  Regulation.  The  letter  sets' 
forth  a  statement  of  policy  with  regard 
to  the  terms  of  engagement  that  should 
be  a  condition  of  any  authorization  to  a 
current  or  former  management  and 
operating  contractor  to  engage  a  law 
firm  to  defend  a  lawsuit.  The  letter  also 
sets  forth  policies  for  a  contracting 
officer's  consideration  in  determining 
whether  particular  litigation  costs  are 
reasonable  and  therefore  allowable. 
DATES:  The  effective  dates  are  set  forth 
in  the  interim  Acquisition  Letter. 
Comments  are  due  on  or  before 
September  30. 1994. 
ADDRESSES:  Comments  mav  be 
submitted  to  Marc  Johnston.  Deputy 
General  Counsel  for  Judicial  Litigation, 
U.S.  Department  of  Energv.  Washington, 
DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Johnston.  Deputy  General  Counsel 
for  Judicial  Litigation.  U.S.  Department 
ofEiiergy.  Wa.shington,  DC  20585  (202) 
586-2909. 


SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  (Department) 
owns  facilities  in  various  location*;  in 
the  United  States  which  have  been 
operated  by  former  and  current 
management  and  operating  contractors. 
In  connection  with  these  facilities,  there 
is  a  substantial  amount  of  litigation 
against  which  the  Department  mav  ele«:l 
to  defend  itself  or  authorize  the 
contractor  to  defend.  The  standard 
provisions  of  management  and 
operating  contracts  allow  contracting 
officers  to  authorize  contractors  to 
engage  lawyers  to  defend  lawsuits, 
subject  to  such  conditions  as  the 
contracting  officers  deem  appropriate. 
See  48  CFR  970.5204-31.  The  standard 
provisions  of  management  and 
operating  contracts  also  authorize 
contracting  officers  to  determine 
whether  the  costs  charged  are 
reasonable  and  therefore  allowable 
when  allocable  to  contract  work.  Sff  ah 
CFR  970.5204-13. 

Recently,  the  Department  has 
experienced  unacceptably  high 
litigation  costs  from  management  and 
operating  contractors  in  connection 
with  the  defense  of  lawsuits  where  the 
Department  has  elected  to  have  the 
contractor  engage  lawyers  to  condu(  I 
the  litigation.  Moreover,  contracting 
officers  dealing  with  these  costs  ha\  e 
differed  in  their  approaches  to 
determining  whether  a  litigation  cost  is 
reasonable.  The  Department  has  an 
urgent  need  to  provide  for  a  more 
uniform  approach  by  contracting 
officers  to  such  costs  and  to  stem 
payment  of  unreasonable  expenses.  This 
need  is  particularly  compelling  in  light 
of  the  substantial  dollar  amounts  at 
stake  and  the  Department's  budgetan,' 
situation.  In  view  of  the  foregoing,  the 
Department  has  issued  the  Acquisition 
Letter  set  forth  below  as  an  interim 
policy,  the  effective  dates  of  which  are 
set  forth  below.  The  Department  will 
receive  and  consider  public  comment 
prior  to  is.suing  a  final  version  of  this 
Acquisition  Letter. 

The  provisions  of  the  policy  are 
largely  self-explanaton,-.  They  are  based 
on  past  experience  of  the  coritractors. 
the  Department  of  Energy,  and  other 
federal  agencies  (including  the  Federal 
Deposit  Insurance  Corporation  and 
Resolution  Trust  Corporation)  in 
managing  and  controlling  litigation 
costs  throughout  the  Nation,  and  should 
provide  a  reasonable  decisionmaking 
framework  for  contracting  officers 
without  being  unnecessarily 
constraining.  If  any  of  the  provisions  of 
the  policy  would  be  unreasonable  as 
applied,  contracting  officers  have 
discretion  to  depart  from  the  policy 


IMI 


44982  Federal  Register  /  Vol.  59.  No.  1€8  /  Wednesday,  August  31,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  168  /  Wedne^-ay,  August  31,  1994  /  Notices 


44983 


based  upon  particular  facts  and 
circumstances. 

The  Department  is  seeking  public 
comment  on  the  interim  Acquisition 
Letter  in  order  to  give  the  public. 
inrJuding  those  persons  who  are 
affected  by  the  policies,  an  opportunity 
to  comment  on  the  interim  Letter  before 
it  is  finalized. 

Issued  in  Washington,  DCl,  on  August  26. 
1994. 
Richard  H.  Hopf, 

DepiTtv  Assistant  Secretary.  Office  of 
Procurement  and  Assistance  Management. 

Acquisition  Letter  94-l.T,  August  2,S.  1994. 

Authority:  This  Acquisition  Letter  (AL)  is 
issued  by  the  Procurement  Executive 
pursuant  to  a  delegation  from  the  Secretan.' 
and  under  authority  of  the  Department  of 
Energy  Acquisition  Regulation  (DEAR) 
Subpart  901.301-70. 

Contents 

CiUi;ion  'lllle 

.^70.5204-1.3  Allowable  costs  and  fixed-fee 
(Management  and  Operat- 
ing Contracts) 

970  5204-31      Litigation  and  claims 

I.  Purpose 

The  purpose  of  this  AL  is  to  establish 
interim  policies  on  the  reasonableness 
of  Management  and  Operating  ("M&O") 
contractor  litigation  costs. 

IL  Background 

Under  the  allowable  costs  clause  of 
tbe  Department's  M&O  contracts, 
attorneys'  fees  and  other  litigation  costs 
are  allowable  only  if  reasonable  and 
incurred  in  accordance  with  the 
Litigation  and  claims  clause.  The 
poliites  set  forth  below  are  a 
prospective  reference  to  aid  in 
Contracting  Officers'  determinations  as 
to  whether  contractor  litigation  costs 
under  M&O  contracts  are  reasonable. 

The  Department  recognizes  thai  these 
policies  can  be  roost  effectively 
achieved  for  pending  cases  through  the 
cooperation  of  the  contractors  and  the 
law  firms  involved.  The  Department 
intends  to  work  closely  vvith  the 
contractors  to  ensure  a  smooth 
implementation  that  vi'ill  not    . 
.  compromise  the  defense  of  pending 
matters. 

in.  Guidance 

These  policies  apply  to 
reimbursement  of  present  and  former 
M&O  contractors  for  amounts  paid  to 
outside  law  firms  and  consultants 
("outside  firms")  in  connection  with 
litigation  to  which  the  contractor  is  a 
party,  except  to  the  e.\tent  the 
contractors  own  litigation  procedures 
or  current  retainer  agreements  contain 


more  cost-restrictive  provnsions.  The 
Contracting  Officer,  or  his  or  her 
designated  representative  (hereinafter 
"Contracting  Officer"),  may,  after 
consultation  with  Department  counsel, 
authorize  an  exception  to  the  policies 
described  below  based  upon  economy, 
the  irUerests  of  the  Government,  or  other 
good  cause.  These  policies  may  be 
modified,  from  time  to  time,  as  the 
Departrnent  determines  appropriate. 
The  Contracting  Officer  has  authority  to 
exclude  from  these  policies  cases  whose 
expected  costs  of  defense  are  less  than 
$25,000  and/or  routine  matters  handled 
by  outside  counsel  retained  and 
supervised  by  an  insurance  carrier. 

A.  Interim  Policies 

Contracting  Officers  shall  refer  to  and 
consider  the  following  policies  in 
determining  the  reasonablene.ss  of 
contractor  liti-jation  costs.  The  failure  to 
specify  or  dtscribe  a  particular  category 
of  cost  in  paragraphs  III.A.l.  through 
m.A.lO.  does  not  imply  that  such 
category  of  cost  is  either  allowable  or 
unallowable. 

1.  Terms  Of  Engagement 

In  order  for  costs  incurred  by  an  M&O 
corUractorfor  an  outside  firm  to  be 
considered  reasonable,  they  shall  be 
incurred  in  accordance  with  the  terms 
of  engagement  between  the  contractor 
and  the  outside  firm  which  have  been  "^ 
approved  by  the  Contracting  Officer. 
The  terms  of  engagement  between  the 
contractor  and  the  outside  firm  shall 
incorporate  and  include  the  policies 
included  in  paragraphs  III.A.l.  through 
III.A.IO.  of  this  AL.  The  terms  of 
engagement  shall  also  provide  that  the 
outside  firm  will  comply  with  the 
Department's  Litigation  Management 
Procedures,  which,  among  other  things, 
require  a  Staffing  and  Resource  Plan  (for 
significant  cases),  periodic  case 
assessments  and  budgets,  adequate 
audit  provisions,  and  notification  to  the 
Department  and  the  contractor  of  any 
significant  change  in  the  Staffing  and 
Resource  Plan. 

a.  Bills  and  invoices.  A\\  bills  and 
invoices  shall  reflectthe  information 
and  contents  set  forth  in  the  model 
format  of  Attachment  A.  Any  bill  or 
invoice  shaMalso  contain  a  certification 
signed  by  a  representative  of  the  outside 
law  firm  to  the  effect  that: 

■-■Under  penalty  of  law,  Ithe 
representative!  ackfiowled^s  the 
expectation  that  the  bill  will  be  paid  by 
the  contractor  and  that  the  contractor 
will  be  reimbursed  by  the  Federal 
Government  through  the  U.S. 
Department  of  Energy,  and,  based  on 
pnrsonal  knowledge  and  a  good  faith 
belief,  certifies  that  the  bill  is  truthful 


and  accurate,  and  that  the  services  and 
charges  set  forth  herein  comply  with  the 
terms  of  engagement  and  the  policies  set 
forth  in  [this  Acquisition  Letter],  and 
that  the  costs  and  charges  set  forth 
herein  are  necessary  for  the  litigation  " 

b.  Audit.  All  terms  of  engagement 
must  contain  a  provision  for  auditing 
expenditures  under  the  terms  of 
engagement  to  determine  and  ensure 
compliance  with  the  terms  of 
engagement  and  the  provisions  of  the 
prime  contract,  and  to  determine  the 
accuracy  of  any  bill  or  invoice  for  the 
services  of  the  outside  firm.  The 
provision  shall  include  a  statement  that: 

•  [The  outside  firm]  expects  that  the 
costs  of  the  services  rendered  under  the 
terms  cf  engagement  will  be  paid  by  the 
contractor  and  that  the  contractor  will 
be  reimbursed  by  the  Federal 
Government  through  the  LI.S. 
Department  of  Energy. 

•  |The  contractor)  and  the 
Department  of  Energy,  its  designated 
representative,  and  the  General 
Accounting  Office,  have  the  right  upon 
request,  at  reasonable  times  and  at 
reasonable  locatrons,  to  inspect,  copy, 
and  audit  all  records  documenting 
billable  fees  and  costs  under  the  terms 
of  engagement,  the  systems  employed 
by  [the  outside  firm]  to  capture,  record, 
and  bill  the  fees  and  costs,  and  any 
other  records  relevant  to  the 
representation  by  the  outside  firm  under 
the  terms  of  engagement. 

•  |The  outside  iirml  will  retain  all 
such  records  for  a  period  of  three  (3) 
years  after  the  final  payment  under  the 
terms  of  engagement. 

•  The  provision  does  not  constitute  a 
waiver  of  any  applicable  legal  privilege, 
protection,  or  imnuinity  with  respect  to 
disclosure  of  these  records  to  third 
parties. 

2.'Fees  ■       ^ 

In  determining  whether  fees-or  rates 
charged  by  an  outside  firm  are 
reasonable  for  purposes  of  approving  a 
contractor's  terrns  of  engagement  with 
an  outside  firm,  the  Contracting  Officer 
shall  consider  whether  the  contractor 
sought  the  lowest  reasonably  acrhievable" 
fees  or  rates  (includirig  any  currently 
available  or  possibly  negotiable 
discounts)  from  the  outside  firm, 
whether  the  contractor  considered  rates 
available  from  other  firms  providing 
comparable  services,  and  whether  the. 
contractor  considered  alternative  rate 
structures  such  as  flat,  contingent,  and 
other  innovative  proposals: 

3.  Profit  And  Overhead 

The  rate  or  fee  structure  shall  include 
all  outside  firm  "overhead"  and 
■■profit,"  and.  therefore,  any  additional 


overhead  or  profit  charged  by  the 
outside  firm  shall  be  considered 
unreasonable.  Similarly,  any  markups 
by  the  outside  firm  for  supplies  or 
services  procured  from  third  parties 
would  be  unreasonable.  For  instance, 
only  the  actual  costs  of  messenger 
services  shall  be  allowed,  whether  the 
service  was  performed  by  the  outside 
firm  or  a  third  party.  Additionally,  any 
interest  the  contractor  incurred  on  any 
outstanding  (tinpaid)  bills  from  outside 
firms  is  not  reimbursable  under  the 
DEAR. 

4.  Travel  and  Related  Expenses 

Charges  for  air  travel  shall  be  the- 
actual  cost,  not  to  exceed  the  coach 
<:lass  fore.  Charges  for  local  ground 
travel  shall  be  the  actual  cost  of  the  taxi 
ser\'ice,  or  the  existing  Internal  Revenue 
Services  mileage  deduction  allowance 
if  the  person  drives  his  or  her  own 
automobile.  Charges  billed  for  meals, 
lodging  and  rental  cars  must  be 
moderate.  The  rates  set  forth  in  the 
Federal  Travel  Regulations  will  be 
deemed  presumptively  rea.sonable.  See 
41  CFRch.  301.  Charges  for  luxury 
hotels,  cars,  or  services  such  as  movies 
and  fitness  facilities  are  neither 
necessary  nor  reasonable. 

Travel  by  more  than  one  person  from 
an  outside  law  or  consulting  firm  to 
attend  a  deposition,  court  hearing, 
interview,  or  meeting  outside  the 
person's  home  office  shall  not  be 
considered  reasonable  except  when 
authorized  by  contractor  counsel  in 
accordance  with  procedures  agreed 
upon  with  Department  counsel 

Any  travel  time  may  be  reimbursed  at 
a  full  rate  for  the  portion  of  time  during 
which  the  outside  firm  performs  Work 
for  the  contractor.  For  air  travel,  any 
rernaining  travel  time  during  normal 
working  hours  shall  be  reimbursed  at  .')() 
percent.  In  no  event  is  travel  time  lor 
time  during  which  work  was  performed  ■ 
for  other  clients  reimbursable. 

.■).  Copyiiig 

Copying  charges  shall  not  exceed  ten 
c:ents  a  page,  unless  supported  by  a  co.st 
study  and  approved  in  advance  by  the 
Contracting  Offit.er.  Copying  projects 
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where  volume  would  generate 
substantial  savings  should  be  .sent  to 
outside  vendors  when  practicable  and 
cheaper.  As  with  costs  for  all  supplies 
and  services,  the  Contracting  Officer 
should  look  to  local  commercial  rates  as 
a  benchmark. 

6.  Telephone  Charges  and  Faxes 

Charges  billed  for  toll  or  long  distance 
calls,  including  facsimile/telecopier 
transmissions,  shall  not  exceed  the 
actual  charge  for  each  call,  with  no 
overhead  or  surcharge  adjustment. 

7.  Computer  Time 

Charges  for  computer-assisted 
research  shall  not  exceed  the  actual 
cost,  with  no  overhead  or  surcharge 
adjustments. 

8.  Overtime  and  Certain  Temporary 
Employees 

Secretarial  and  clerical  overtime  or 
costs  of  temporary  support  personnel 
billed  by  the  outside  firm  shall  not  be 
charged,  unless  the  Contracting  Officer 
approves  such  overtime  or  temporary 
support  personnel  or  the  cost  is  caused 
or  required  by  an  emergency  situation 
not  of  the  contractor  or  the  outside, 
attorney's  making.  Time  charged  bv 
summer-associates  should  be   ~ 
scrutinized  for  its  efnciency  and 
consistency  with  the  Staffing  ami 
Resource  Plan. 

9.  Experts  Employed  by  DOE 
Contractors 

If  the  contractor  oroiriside  counsel 
wishes  to  retain  as  a  consultant  in  .t 
matter  an  employee  of  another 
contractor  of  the  Department  of  Energy, 
the  requesting  contractor  must  receive    . 
prior  approval  from  the  Department  of 
Energy,  which  will  attempt  to  furnish 
the  expert  directly  through  the 
contractor  that  currently  employs  the 
potential  consultant.  This  policv  does 
not  alter  any  applicable  provisions  of 
the  prime  contract  with  either  the 
requesting  or  the  employing  contractor. 

10.  Specific  Non-reimbursable  Costs 

The  contracting  officer  shaM not 
consider  for  reimbarsemenl  any 


proposed  costs  by  the  contractor  for  any 
direct  costs  incurred  by  outside  firms 
for  the  following  items:  entertainment: 
alcoholic  beverages;  secretarial  or 
clencal  support  time  (except  as 
provided  under  paragraph  8,  above): 
word  processing;  computers  or  general 
application  software;  client 
development  and  related  activities: 
trade  publications,  books,  treatises, 
background  materials,  and  other  similar 
documents;  professional/educational 
seminars  and  conferences;  preparation 
of  bills;  parking  fines  or  any  other  fines 
or  penalties  for  illegal  conduct;  and 
food,  beverages  and  the  like  when  ihn 
attorney  or  consultant  is  not  on  travel 
status  and  away  from  the  home  office. 
An  exception  may  be  made,  however, 
for  reasonable  expenses  for  working 
meals  during  an  in-house  meeting  not  in 
excess  of  $10  per  person.  No  outside 
firm's  bills  are  to  contain  any  items 
representing  disbursements  made  for 
the  benefit  of  the  contractor's 
employees,  such  as  meals  or  lodging  tor 
contractor's  current  personnel  (other 
than  conference  meals  at  which 
(ontractor  personnel  are  present  under 
this  paragraph). 

IV.  Effective  Dates 

-    These  policies  are  effective  with 
respect  to  determinations  of 
reasonableness  and  allowability  of  (  osis 
for  services  rendered  and  expenses 
in<:urred: 

1.  on  or  after  Ot:tober  1.  1994.  for  ;ill 
i;lass  actions; 

2.  on  or  alter'November  1.  19ft4.  lor 
all  non-class  actions  commenced  on  or 
after  0<:tober  1.  1994;  and 

3.  on  orafter  February  1,  199.").  for  .ill 
non-class-at^tion  litigation  commend-ii 
before  Octobftr  1.  1994. 


v.  Expiration  Dale 

Till'  Department  is  seeking  public 
comment  on  these  policies.  This  .\L  uill 
remain  in  effect  on  an  interim  basis 
iMitil  the  Department  takes  hirther 
action  after  reviewing  any  publii: 
comments  on  the.se  policies. 
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t.  FOR  FEES 


Date  of  service 


Description  of  service 


(See  Note  1  tielow). 


Name  or  initials  ol 
attorney 


-   Approved  rate 


Time  charged 


Amount  (rate 
time) 
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II.  FOR  DISBURSEMENTS 


Date 


Oescnption  of  disbursement 


(See  Note  2  below). 


Amount 


Note  1 .— Descrtptran  of  Servicer  All  fees  must  be  itemized  and  described  in  sufficient  detail  and  specificrty  to  reflect  the  purpose  and  nature  of 
the  work  performed  (e.g.  subject  matter  researched  or  discussed;  names  of  participants  of  calls/meetings;  type  of  documents  reviewed). 

Mote  2.— Descnpton  of  Disbursement:  Description  should  be  tn  sufficient  detail  to  determine  that  the  disbursement  expense  was  in  accordance 
with  a;i  applicable  DOE  policies  on  contractor  litlaation  costs  and  the  terms  of  engagement  t)etween  the  contractor  and  the  law  firm  (e.g.  if  copy- 
ing charges,  irKlude  number  of  pages  copied  and  cost  per  page). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5062-7] 

Environmental  Leadership  Program: 
Extension  of  Deadline  for  Pilot  Project 
Proposals 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  e.xtenslon  of  deadline 

for  submission  of  Environmental 

Leadership  Program  pilot  project 

proposals. 

SUMMARY:  This  notice  extends  the 
deadline  for  submission  of 
Environmental  Leadership  Program 
(ELP)  pilot  project  proposals  by  30  days. 
The  new  deadline  is  VVednesday. 
September  21, 1994. 
ADDRESSES:  Applicants  should  mail 
three  (3)  copies  of  their  proposal  and  all 
required  documentation  to:  U.S. 
Environmental  Protection  Agencv 
(1 102).  Attn:  Ira  R.  Feldman.  ELP  Pilot 
Project  Director.  401  M  Street.  SW.. 
Washington,  DC  20460.  Applicants  may 
submit  their  proposals  directly  to  EPA 
after  discussions  with  their  State 
environmenlal  agency,  or  to  their. State 
agency  for  forwarding  to  EPA. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  about  the  ELP 
pilot  project  effort,  see  the  June-21,  1994 
Federal  Register  notice  entitled 
■■Environmental  Leadership  Program: 
Request  for  Pilot  Project  Proposals"  (59 
FR  32062).  For  the  convenience  of 
interested  patties.  EPA  Region  and  State 
contacts  for  ELP  pilot  project  proposals 
are  li^ed  below. 

EPA  Region  Contacts 

Region  1  ■ 

loel  Blumstein,  Phone  (617)  565- 
3693. 

Fi'gion  2 

Gary  Nurlcin.  Phone  (212)  264-5341. 
Hfginn  3 

Hill  ReiUv.  Phone  (215)  .597-9302. 


Region  4 

Shelia  HoUimon.  Phone  (404)  347- 
3555.  extension  6776. 

Region  5 

Jeff  Bratkoe,  Phone  (312)  886-6H16 
Region  6 

John  Hepola.  Phone  (214)  665-7220. 
Region  7 

Jim  Callier.  Phone  (913)  551-7646.  . 
Region  8 

MikeRisner.  Phone  (393)  294-7583. 
Region  9 

Fred  Leif.  Phone  (415)  744-1017. 
Region  10       \ 

Barbara  Ltther.  Phone  (206)  553-1191. 
State  Contacts 

(The  following  are  the  State  partners 
that  were  listed  in  the  June  2i.  1994 
Federal  Register.) 

Alaska.  David  Wigglesworth. 
Pollution  Prevention  Office,  Alaska 
Department  of  Emironmental 
Conservation.  3601  C.Street,  Suite  1334, 
Anchorage.  AK  99503,  Phone  (907)  273- 
4303. 

Arizona.  Beverly  Westgaard,  Arizona 
Department  of  Environmental  Quality, 
3033  N  Central  Ave.,  Phoenix,  AZ 
85012,  Phone  (B02J  207-4249. 

Massachusetts.  Debra  Gallagher, 
Massachusetts  Department  of 
Environmental  Protection,  One  Winter 
Street,  Boston.  MA  02108.  Phone  (617) 
292-5572. 

New  York.  Frank  Bifera.  Division  of 
Environmental  Enforcement.  New  York 
Department  of  Environmental 
Conservation.  50  Wolf  Road.  Albany, 
NY  12233.  Phone  (518)  457-2286. 

North  Crrro/rno.  Linda  Bray  Rimer. 
Assistant  Secretary  for  Environmental 
Protection,  North  Carolina  Department 
of  Environment,  Health  &  Natural 
Resources.  3825  Bamett  Drive,  P.O.  Bo.x 
27687,  Raleigh.  NC  27611-7687.  Phone 
(919) 715-4140. 

Washington.  John  Williams.  Agency 
Enforcement  Officer,  Washington 
Department  of  Ecology,  P.O.  Box  47703. 
Olympia.  WA  98504-7703.  Phone  (206) 
407-6968. 


Additional  State  Contacts 

The  following  States  have  designated 
contact  people  for  the  ELP  pilot  projects 
subsequent  to  the  publication  of-thV"^ 
June  21, 1994  Federal  Register  notice.) 

Alabninn.  Dan  Cooper.  Akibaiiia 
Department  of  Environmeiit&l 
Management.  P.O.  Box  301463, 
Montgomery.  AL  36130-14G3.  Phone" 
(205)  260-2779. 

California.  Jim  Morgesfer.  California 
Air  Resources  Board.  2020  L  Street.  P.O. 
Box  2815.  Sacramento.  CA  95812. 
Phone  (916) 322-6022. 

Louisiana.  Gary  Johnson,  Louisiana 
Department  of  Envirorunental  Quality. 
P.O.  Box  82263,  Baton  Rouge.  LA 
70884-2263.  Phone  (504) 765-0739. 

Maryland.  Liz  Taddeo.  Mar\'land 
Department  of  the  Environment.  2500 
Broening  Highway, Baltiniore,  MD 
21224.  (410)631-3114. 

Michigan.  Paul  Zugger.  Michigan 
Department  of  Natural  Resources.  P.O. 
'Box  30028.  Lansing.  Ml 48909.  Phone 
(517) 373-1449. 

New  Jersey.  John  Spinello.  New  Jersey 
Department  of  Environmental 
Protection.  401  East  State  Street.  CN422. 
Trenton  >NJ  08625.  Phone  (609)  984- 
3588.  - 

Ohio.  Bill  Narotski.  Ohio  EPA.  Offic;e 
of  Pollution  Prevention.  P.O.  Box 
163669.  Columbus.  OH  43216-3669. 
Phone  (614) 644-3173. 

Pennsylvania.  Meredith  Hill. 
Pennsylvania  Department  of 
Environmental  Resources.  P.O.  Box 
8472.  Harrisburg.  PA  17105-8472. 
Phone  (717)  787-7382. 

South  Carolina.  Neal  Hunter.  South 
Carolina  Department  of  Health  and 
Environmental  Control.  2B00  Bull 
Street.  Columbia.  SC  29201.  Phone  (803) 
734-5254. 

Virginia.  Rich  Jefferson.  Virginia 
Department  of  Natural  Resources,  Box 
1745.  Richnwnd.  VA  23212.  Phone 
(«04)  786-0044. 

Wisconsin.  Tom  Eggert.  Wisconsin 
Department  of  Natural  Resouces.  101 
South  Webster  Street.  Box  7921, 
Madison.  WI  53707.  Phone  (608)  267- 
9700. 


Diibnl:  AuRust  22,  1«W4. 
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[FRL-5063-11 

Announcement  of  a  Request  for 
Preproposats  From  Minority  Academic 
Institutions  to  Conduct  Hazardous 
Substance  Research,  Technology 
Transfer  and  Training  in  Cooperation 
With  EPA's  Hazardous  Substarrce 
Research  Centers 

AGB*CY:  tnviromnKntal  Protwlioi) 
Agency. 

ACTIOM:  Not icT?  of  availahrlttx . 


SUMMARY:  A  Request  for  PreproposaJ 
Applit:2»tians  is  available.  Th»>  purpo^e 
of  the  request  is  to  set  forth  the 
eligibility  and  submission  requirements, 
evaluation  criteria  and  schedule  lor 
establishing  hazardous  subsfan«:e 
n»search,  tuchrwlogy  transfer  and 
training  a«,-tivities  at  Minority  Academic 
Institutions  (M.^ls).  in  cooperation  with 
the  five  Hazardotw  Siibstam*  Researcrh 
Centers  (HSRCs).  as  authorized  by 
section  311(d)  of  Superh^nd,  and  as 
amended  by  .section  209  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1988.  These 
a«:tivitieR  will  be  competifivelv 
awarded. 

The  U.S.  Einironment.il  Protection 
Age«i<:y  (EPA)  re«;ognizes  tliat  minority 
academic  institutions  IMAls)  are 
underrepresented  in  research  and  other 
iic;tivities  rebting  to  hazardous 

HSRC  PofNTs  OF  Contact 


substan«:e  manageinent.  To  impro>v»»  this 
situation,  EPA  is  making  funds  av.-»itjhk 
lo  enham.e  the  ability  of  MAIs  to 
parti«;ip;»te  in  research,  technoh»j^ 
transfer,  training,  and  academic 
development  ae.-fivities  in  colfnbomTmii 
with  EPA  s  five  HSRCs.  The  program 
rationale  and  design,  areas  of  infe,'»M. 
efigibility  requirements,  and  ofhfr 
important  information  v-nt*  desiTihttl  in 
the  .solicitation. 

DATES:  All  prepropasals  must  b»- 
rei;eived  at  the  contact  points  by 
O«;tober  15.  1994. 

FOR  FURTHER  IMFORMATIOM  CONTACT:  Dr 
Dale  Manty,  Director,  Hazardous 
.Substance  Research  Centers  Program. 
Office  of  E.\ploratcry  Research  la703), 
U.S.  Ejiviroiiraenlal  Protection  Age;u:y. 
401  M  .Street  SW..  Washingtoik  D<: 
20460  (202-260-7454). 
SUPPLEMENTARY  UtfORMATIOM: 


SEND  AN  ORIGWAL  AND  EIGHT  COPIES  OF  THE  PRE-PROPOSAL  TO  ANY  OF  THE  FOLLOWING  CENTERS: 


Center 


Northeast 

Great  Lahes,1Wid-Atlartic 


Great  Pla»ns/Rocky  Mowntams 
South  ano  Soutriwest 

Western  Ftegjon  ....„.; 


Address   ■ 


Uew  Jersey  Institute  ot  Technology,  323  Martm  Luthei 

King  Jj.  Blvd..  NewarV,  NJ  07102. 
Dept.  ot  Civil  &  Enwonmental  EngineerinQ.  2340  C  G 

Brown  Butldirg,  University  of  Mtchigan,  Ann  Artx)r   1^ 

48109-2125. 
Kansas    Stale    University,    Ward   Mad.    Manhattan     KS 

66606-2502. 
3418    CEBA    Bidg..    Louisarta    Siste    Owversity     Baton 

Rouge,  LA  70803-5083. 

Departmera    ot    Civil    Er^gjneejing,    Stankxd    LlmversiTy 
Stanford,  CA  94305-t020. 


Director.MAf  Coordinator 


DtcK  Magee.  Director  Ma»y 
Jane  Pohefo,  Coor^trata. 

Watt  Wet»ef.  Dwector  Pat 
Miller.  Coordinatof 

Larry      EncKson,      Dwectoi; 

Stan  Grant,  Coordinator. 
Louis  ThitxxJeaux.   Director; 

David  Constant,  Coordhia- 

tor. 
Perry      McCarfy,      Ditector; 

MarK  Gottz,  Coordinator. 


PTxjne 


(2C\}  596-588S 
1517)  363-SJit! 

lSt3)  532-»it3 
(504)  3£g-6770 

(415)  723-857:4 


t^rl  (Hirber, 

A<t:n<i  AssiyrontAttn}inff.tntlarfi)r  Hesnin  h 

unci  [^%flopawut 
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BILLMG  CODE  6560-S«~C> 

[FRL-5063-3]    •  '       -' 

Air  and  Radiation  Docket  and 
information  Center;  Hours  of  Operation 
and  Fax  Line 

AGENCY:  Environmental  ProftM;fi()n 

Agen<A'. 

action:  Notice. 


Information  Cuiiter  at  401  M  Si.  S.W. 
Washington  D.C.  204H0.  Phone  202- 
260-7548  or  2(r2-26r)-7.-)49. 
David  LaRoche, 

Deputy  DiriHAor.  Offiifofi'inyusn 
Xr.imigeiiifn!  Opt'nninii.  OffKc  of  Air  aiui 
Riirlidtson. 

IFK  Dfx  .  «)4-J ).;■))  F;).-.J«-;jI)-<«;8:45  wnl- 

BiLUNC  COOE  65M-6(M> 


SUMMARY:  The  Air  and  Radiation  Dof^kt^ 
and  hiformation  Center  lofjted  at  401  M 
ST.  S.W.  Washington  D.C.  2r>4fir)  has 
new  hours  «rf  operation  and  a  fax  Hjh*. 
The  Air  ar>d  Radiation  Doclief  and 
Information  Center  will  be  open  all  ooi) 
governn>ent  holidays  from  8:00  A.M.  fo 
5:30  P.M.  the  f3>i  number  is  202-^60- 
4400. 

FOR  FURTMEH  INFORMATION  CONTACT:  Th« 
An  and  Radiation  DoiStef  and 


PP  2G4073rr659;  FRL  4779-6} 

Monsanto  Agricultural  Co^  Extension 
of  Temporary  Tolerances 

AGENCY:  Enviroiinjwjtal  Proft-f  tion 

Aj^ency  (EPA). 

ACTION:  Notice.  .       '   '■    ,    ' 

SUMMARY:  EPA  has  p>ten<}etl  femporarj- 
tolerances  for  residues  of  the  hfrhit :idf» 
hafosulfuron  (MON  12000)  Methyl  5- 
II(4.6-dimethox\^2-pyrimidiii\l}au>inol 
rarbonylami(>osulfonyll-3-<:hloro-l- 
u)ethyl-l-//-pYra20*e-4-«uirbo>ytate  in  or 
on  certain  raw  agrii  uftund 
<  ommoftTr>«>s. 


DATES:  fhirse  tHniporary  tolenmc  ••% 
evpirt"  April  1,  1995. 

FOR  FURTHER  INFORMATION  CONTACT  b> 
mail:  }o;inne  1.  Miller.  Produu  Maii.tg«i 
(PM)  23,  Registration  Division  l::>t)f>i;|l. 
Office  of  Pestitide  Programs. 
I  nvironmental  Protection  Ag«iiK.y.  4i>l 
M  St..  SW.,  Washington.  DC  204WJ. 
Otti»>!  loiation  and  telephone  iiunib»;i. 
Rm.  237,  CJ^.1  Ko.  2,  1921  |eflersor.  Di.vL<^ 
Highway.  Arlington,  VA,  t7U3)  StLV 
7830. 

SUPPLEMENTARY  WFORMATtOfT:  EPA 
issued  a  t,oti««,  which  was  p«bli«h^l  nr 
the  Federal  Register  of  June  10.  I9«:^ 
(r)8  FR  32.'i:<5)  announcing  the 
•'sfablishinenf  of  temporary  foleruw  »«^ 
for  Residues  «f  the  herbrfide 
halosulfumn  (MONT  1200f))  Methyl  .V 
l!(4.f>-diiT»'fhoxy-2-pyrimidinylbmir.t>! 
I  arhonyl.uninosulfonylF3-t:hlorfh  1- 
m»'thyl-l-//-pyr3zole-4-rarboxyL-it»»  i^»  o' 
on  the  nnv  aj^ricrdtural  rxjmmtxitt»'\ 
field  f.t)m  grain  at  0.1  part  per  mi};;fj:» 
(ppm);  field  torn  forage  at  0.3  pp:-t  .n.tJ 
fieW  forn  fo<}d«*r  at  0.3  ppm.  Tht^«- 
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tolerances  were  issued  in  response  to 
pesticide  petition  (PP)  2G4073. 
submitted  by  Mon.santo  Agricultural 
Co..  800  North  Lindbergh  Blvd..  St. 
Louis,  MO  63167, 

These  temporary  tolerances  have  been 
extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 
commodities  named  above  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permits  524-ELJP-74 
and  524-EUP-76.  which  are  being  " 
extended  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended  (Pub.  L.  95-396. 
92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  e.xteiision  of 
these  temporary'  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with 
the  experimental  use  permits  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permits. 

2.  Monsanto  Agricultural  Co..  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  April  1. 1995. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  ifthe 
pesticide  is  legally  applied  during  the 
term  of.  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permits  and  temporary'  tolerances. 
These  tolerances  may  be  revoked  if  the 
expferimental  use  permits  are  revoked  or 
if  any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary'  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 


statement  to  this  effect  was  published  in 
the  Federal  Registerof  May  4.  1981  (46 
FR  24950). 
Authority:  21  U.SC.  .148a(il 

List  of  Subjects 

Environmenlal  protection. 
Administrative  practice  and  procedure. 
Agricultnral  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  22.  J994: 

Lois. Rossi,    "  ■      "  .     - 

Acting  Director.  Registnittoii  DiviMon.  Office 

of  Pesticide  Programs  '  -    .  .' 

[FR  Doc.  94-21259  FilW  8-30-94:  8:45  ami 
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(OPP-50800;  FRL^906-71     . 

Receipt  of  a  Notification  to  Conduct 
Small-Scaie  Field  Testing  of  a  Non- 
indigenous  Microbial  Pesticide 

AGENCY:  Environmental  Protection  . 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  from 
Mycogen  Corporation  of  San  Diego,  ■ 
California  a  notification  (53219-NMP- 
R)  of  intent  to  conduct  a  small-scale 
field  testing  of  a  non-indigenous 
microbial  pesticide.  The  Agency  has 
determined  that  the  application  may  be 
of  regional  and  national  significance. 
Therefore,  in  accordance  with  40  CFR 
172.11(a).  the  Agency  is  soliciting 
public  comments  on  this  applicatiofi 
DATES:  Written  comments  must  be 
received  on  or  before  September  30. 
1994. 

ADDRESSES:  Comments  in  triplicate,  .     . 
must  bear  the  docket  control  number 
OPP-50800  and  be  submitted  to:  Public 
Docket  and  Freedom  of  Information 
Section,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Progranvs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  246.  CM 
#2.  1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Information  submitted  in  any '    - 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked,  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 


Information  on  the  proposed  test  and  all 
written  comments  will  be  available  for 
public  inspection  in  Rm.  246  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT;  By 
mail:  Phil  Mutton.  Product  Mnnager 
(PM)  18.  Registration  Division  (7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  CM  #2, 1921  lelferson  Davis 
Highway,  Arlington,  VA  (703-305- 
7690). 

SUPPLEMENTARY  INFORMATION:  A 
notiOcation  of  intent  to  conduct  small-  . 
scale  field  testing  pursuant  to  EPA's 
Statement  of  Policy  entitled,  "Microbial 
Products  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  the  Toxic  Substances  Controt 
Act,"  published  in  the  Federal  Register 
of  June  26,  1986  (51  FR  23313),  has  been 
received  from  Mycogen  Corporation  of 
San  Diego,  California  (53219-NMP-R). 
The  proposed  small-scale  field  trial   • 
involves  the  release  of  a  non-indigenous 
microbial  pesticide  Bacillus 
thuringiensis  serovar  jcponensis  strain 
Buibui  (B.t.  buibui)  into  the  field  in 
order  to  evaluate  the  efficacy  of  this 
microbial  pesticide  against  certain 
Coleopteran  pests  for  the  control  of 
white  grubs  in  turfgrass  relative  to  the 
commercially  available  pesticides. 

Field  trials  will  be  classified  as  small 
or  micro-plot  studies  and  will  be 
conducted  within  areas  of 
approximately  50  ft.  by  100  ft. 
Treatments  will  include  three  to  five 
replicates  per  treatment.  Testing  will 
consist  of  one  or  two  applications  which 
coincide  with  specific  stages  of  larval 
development,  1st.  2nd,  and  3rd  larval 
instars.  ^ 

Field  trials  will  be  conducted  using     - 
prototype  liquid  flowable  formulations 
and  some  limited  te.sting  with  dry 
granular  formulations.  Liquid 
treatments  will  be  applied  to  plots  in 
the  test  area  using  a  handheld 
compressed  air  sprayer  with  nozzles. 
Granular  formulations  will  be  applied 
Using  a  pre-calibrated  drop  spreader. 
The  proposed  field  trials  will  be 
conducted  during  July  -  September  1994 
and  monitored  21  days  following  initial 
application.  Following  the  review  of 
American  Cyanamid  Company's 
application  and  any  comments  received 
in  response  to  this  notice,  EPA  will 
decide  whether  or  not  an  experimental 
use  permit  is  required. 


Dieted:  Augttst  »9.  J^M 
Stephen  L.  {ohrLsan, 

Din^  tor,  Rngistratioii  DivisuM,,  f  ifpL*:  ui 

Pestitidf^  Progrnms.      -. 

|FR  Dm.  »4-21  TW  Fii'inf  «-Jt^«M:  8:45;»in| 
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[OPPTS-62t41;  FRL-t903-7I 

Accredited  Training  Programs  Under 
The  Asbestos  Hazard  Emergernry 
Response  Act  (AHERA> 

AGENCY:  Environmental  Proti^:tion 
Agency  (EPA). 

ACTION:  National  Directory  ot  AHERA 
Accredited  Courses  (ND.\AC);  NJolice  ot 
Availability  of  New  Edition. 

SUMMARY:  Effective  August  31 ,  1994,  the 
EPA  is  announcing  the  avaiJ.ibility  of  a 
new  edition  of  its  National  Direi;tor>  of 
AHERA  Accredited  Courses  (XDAAC). 
This  publication,  upd.ited  quarterly, 
provides  information  to  the  public  about 
training  providers  ajid  cours>es  approved 
for  ac«n^ditation  purposes  pursu,'ii»t  to 
the  A.sbastos  Hazard  Emerjjency 
Response  Act  (AHERA).  As  a 
nationwide  listing  of  approved  asbestos 
training  programs  and  courses,  the 
NDAAChas  replaced  the  similar  listing 
v\hi(.h  was  formerly  published  qiiartt^rly 
by  EPA  in  the  Federal  Register.  The 
Augu.st  31,  1994,  directory,  which 
supersedes  the  version  rele.ised  on  M.ty 
31,  1994,  may  be  ordered  through  the 
NDA AC  Clearinghouse  along  with  n 
v.-iriety  of  related  reports. 
ADDRESSES:  Parties  intere.sted  jii 
n^t  eiving  a  brochure  which  d«jscjib«*s 
the  n:iIioTialdirBtiory  and  provides 
ordering  information  should  cont.-ti  f  • 
EPA  AHER.\  -  NDAAC,  c/o  VI.STA 
Computer  Services,  3rd  Floor,  6430 
Rock  ledge  Drive.  Bethesda,  MU  20817. 
Telephone:  l-«00— l62-r>70fi. 
FOR  FURTHER  INFORMATtOW  CONTACT: 
Sus.in  Hazen,  Dire«:tor,  Envivouniimtal 
Assistance  Division ^7408),  Ofl"ii>4  of 
Pollution  Prevention  .ind  Toxii-s, 
Environmental  Prote«:tion  Agemiy,  Rin. 
E-543B,  401  M  St.  SW.  Washington.  DC: 
20460.  (202)  5.^4-1404.  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  MFORMATION:  Pursuaiil 
.  to  AHER-A,  as  amended  hy  ihn  Ashestiw 
.School  Hazard  Abatement 
Reauthorization  Art  (ASMARA), 
i'Antra(::tors  who  prepare  mano^ment 
plans  forschools.  in.spect  for  asbestos  in 
schools  or  public  and  commeniaJ 
buildings,  or  design  or  condu«.1  respon.se 
ar:tioas  with  respect  to  friable  asbestos- 
containing  materials  in  sdKiots  or 
public  and  cominertial  buildings.  an> 
require*!  to  obtain  acrnv>ditati(Bi  by 
completing  prestxibed  training 


requirements.  EPA  fbereiare  maintains  .i 
«.orrent  national  listing  of  AHEK,^- 
iii ."credited  courses  aud  approved 
training  providers  so  that  this 
informatioii  will  be  readily  ava.lahk  tu 
assist  the  public  in  .accessing  these 
training  programs  and  obtaining  the 
neti^sary  ac-ueditation.  The 
information  is  also  maint.nined  soth.-}f 
the  Agency  and  approved  stale  • 
accreditation  and  li<:ensing  programs 
will  have  a  reliable  means  of  identify  ing 
and  verifying  the  approval  status  of 
training  courses  and  Organizations, 

Previously,  EPA  had  published  tbi-s 
listing  in  the  Federal  Register  on  a 
quarterly  basis.  The  bst  Federal 
Register  listing  required  by  law  was 
published  on  August  30, 1991.  EPA 
rt^cognized  the  need  to  continue 
publication  of  this  do<;um»Mit  even 
though  the  legislative  mandate  had 
expired.  The  MJAAC  fuini's  the  pubiu. 
need  for  this  information  while  at  thi? 
s.)me  time,  it  reduriis  EPA  cost  and 
improves  the  service  s  lapabilitiesr 

List  of  .Subjects 

Enviromnental  protcctiuic 

DaU.d;  AiM^uHlH,  l'*V4 

Mark  A.  Greenwood. 

Dirfctor.  Offii  h  nfPuliuZtaii  PrrvfMtnn  ar.ti 
Tn,\ir!i. 

IFK.Doii  94-  JtWSb  FiU^  «-:«>-  94;  H  4S,  .«>» 
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[FRL-5062^1 

Open  Meeting  on  the  Definition  of 
Solid  Waste  and  Hazardous  Waste 
Recycling 

AGENCY:  Eivvlnnutieiital  Pri)tw:t»i>n 

Agency. 

ACTION:  Notice  of  publk  metting. . 

SUMMARY:  The  Environmenfn!  Pmtw.tion 
Agency  (EP.\}  is  i«ndnaing  two  public 
small  group  discussions  with 
representatives  of  sevtfmi  ixmip^i'ijes 
-potentially  affet^ed  by 
re(*ommendafions  from  an  inteni.il 
Agenc;y  task  force  for  r»,«vising  the 
regulatory  definition  of  s»>!id  waste 
under  the  Resource  Cansi;rvation  and 
RwMvery  AtTT  (RCRA).  Other  attendees 
to  tht>se  meetings  would  be  afforded  xlw 
opportunity  at  the  appropriate  times  to 
ask  questions  or  conimeiit  oti  the  suull 
group  discussions. 

The  revisions  to  ttie  d»ifinition  of  solid 
wa.ste  are  intended  to  eliminate  tlie 
disin(a>ntives  to  the  safe  re«:ych"ng  of 
hazardous  wastevvhile  maintaining  fidl 
prote<:tion  of  human  he.dth  and  thi? 
environment.  Tbev  are  also  intende*!  to 
OKluce  any  possible  ciirTe»>t 


undt'iT>fgiilafron  of  hazardous  w.isfv 
rec\c!ing. 

DATES:  .September  20,  1«»»  from  'rM) 
A.Vt  to  .S.OO  PM  in  Chicago,  Illinois,  mu< 
•Seprtmber  27,  1904  from  9:30  AM  lo 
h:OU  PM  in  Edison,  Nevw  Jersey. 

ADDRESSES:  The  meeting  in  Chicago, 
Illinois  will  take  place  at  the  EP.^^ 
Region  5  Office.  77  West  Jackson 
Boulevard.  Lake  Michigan  Room, 
("hicngo,  Illinois  60604. 

The  meeting  in  Edison.  Mew  Jeni»*> 
will  take  pla(.e  at  the  EPA  Re^on  2 
Field  Offit  e,  2890  Woodbridge  Avenue, 
Builc'ing  205,  Edison.  New  Jersey  OSa37 
FOR  FURTHER  INFORMATION:  For 
.ndditional  information  on  these 
meetings,  please  contaU  Jim  0"L«»ar>  of 
EP.A  s  Otfice  of  Solid  Waste  at  (2U2) 
260-H104. 

SUPPLEMENTARY  INFORMATION:  Th»-. 
Agency  has  selerled  ^tpr^•sentafive^ 
from  the  following  luimpanies  who  ar»- 
intini.itely  involved  with  and 
knowledgeable  about  hazardous  waste 
recwiing  to  provide  leedbiwA  on 
potential  revisions  to  the  denniticr*  e.l 
solid  waste  .is  it  may  efTect  their 
ciimpanies. 

For  the  meeting  in  thit^go:  ' 

.Mar-Cor  Industries,  Inc.,  Chii  apo. 

Illinois 
Stiffel  tkimpiiny,  Giicaj^o.  Illinois 
rrO  Industries,  Inc.,  Bristol,  Wis*  orsm 
K;ilnius&  Associates," IsK^,  Brivnlvlew 

Illinois 

Abbott  l.alMjrat«»ties  North  tjii«it!.-i>, 

liiiniiis 
,M(  Wliorter,  Inc.,  O.rptrtt^rsville, 

Illinois 
(Jrah.iin  Piiirtl  i  V.inush,  Iw:.,  t.3iir.jci). 

Illinois 
Spe«:i,ilty  CiKitings  Co..  I-Jk  (.niw 

Vi  I  Lige^  Illinois 
Weber  Marking  Systems,  bM-,  ArSjuj^ton 

Heights,  Illinois 
Peerless  of  America,  Chiciig**,  llli.i«iis 
For  the  iiuwting  Edison,  New  Jers»*y 
Marisol,  Inc.,  Middlesex,  New  Jersi-y 
l>»guss.i  tkirp.,  Metz  Divisiort^  .S. 

Plainfield,  New  Jersey 
The  Thonws*  Betls  Co.,  Elizabrtli,  N^w 

Jersey 
Electrum  Rtf  wvery  Works.  Ine: .  C.arteret, 

New  Jersey 
Queens  Plating  Co.,  Long  FsUind  <  ity. 

New  York 
Scancvlli  Prints  In<:.,  E.  Rutherf«>rrf.  N.'w 

Jersey 
Adco  CJiejnical  Co..  Neiwark,  New  ]ef«a>y 
Morton  Intematiuna),  N.  Brunswiii.. 

New  Jersey 
l'rospet:t  b>dustri«s,  Ityc.  N.  UrunswHi^. 

New  lersey 
Knglert,  Inc..  Perth  Anvboy,  Ntew  jt^rfy 
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Lea  Ronal,  Inc..  Freeport.  New  York 
Elizabeth  Cotsworth. 

Deputy  Office  Director.  Office  of  Solid  Waste. 
(FR  Doc.  94-21402  Filed  8-30-94:  8:45  am] 

BILUNG  CODE  eS6«-50-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1033-DR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia.  (FEMA-1033-DR).  dated  July 
7. 1994.  and  related  determinations. 
EFFECTtVE  DATE:  August  23.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  dated  July  7.  1994.  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
.7. 1994: 

Oglethorpe  County  for  Individual 
.Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Di.saster  Assistance.) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Dirpctorate. 
IFR  Doc  94-21483  Filed  8-30-94;  8  43  am] 

eiLUNG  CODE  S71S-02-M 


Ooen  Meeting,  Board  of  Visitors  for  the 
Emergency  Management  Institute 

AGENCY:  Federal  Emergency 
Management  .A.gency  (FEMA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  2.  FEM.\ 
announces  the  following  committee 
meeting:. 

Name:  Board  of  Visitors  for  the  Emergency 

Management  Institute. 
Dates  of  Meeting:  September  22-23.  1994 
Place:  Federal  Emergency  Management 

Agency,  National  Emergency  Training 

Center,  Emergency  Management  Institute. 

Conference  Room.  Building  N.  Emmitsburg. 

Maryland  21727. 


Time:  Thursday.  September  22. 1994.  8:30 
a.m.— 5:00  p.m..  Friday.  September  23. 4994. 
8:30  a.m.— 12:00  noon. 

Proposed  Agenda:  Discuss  the  Ixjard's  1994 
Annual  Report.  The  board's  three  working 
groups  will  provide  status  reports  to  the  full 
lx)ard.  The  board  will  be  given  a 
demonstration  on  the  Emergency 
Management  Institute's  Training  Information 
Access  System. 

SUPPLEMENTARY  INFORMATION;  The 
meeting  will  be  open  to  the  public  with 
approximately  10  seats  available  on  a 
first-come,  first-served  basis.  Members 
of  the  general  public  who  plan  to  attend 
the  meeting  should  contact  the  Office  of 
the  Superintendent,  Emergency 
Management  Institute.  16825  South 
Seton  Avenue.  Emmitsburg.  MD  21727. 
(301)  447-1286.  on  or  before  August  25. 
1994. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  vieui-ig  in  the  Office  of  the 
Superintendent,  Emergency 
Management  Institute,  Federal 
Emergency  Management  Agency. 
Building  N.  National  Emergency 
Training  Center,  Emmitsburg.  MD 
21727.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated:  August  16,  1994. 
Dennis  H.  Kwiatkowksi, 
Deputy  Associate  Director.  Preparedaesv. 
Training  and  Exercises. 
IFR  Doc  94-21484  Filed  8^30-94;  8:45a.^^l 

BILUNG  CODE  671&-01-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3. 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Marltim.e  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

Commodore  Cruise  Line  Limited,  800 
Douglas  Road,  Coral  Gables.  Florida 
331.34 

Vessel:  Enchanted  Isle 

Dated:  August  26.  1994 
loseph  C.  Polking, 
Secretary. 
IFR  Doc.  94-21487  Filed  8-30-94;  8:45  am| 

BILUNG  CODE  6730-01-M 


Listing  of  Controlled  Carriers  Under 
the  Sh  ippi  ng  Act  of  1 984 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Amendments  to  list  of 
controlled  carriers. 

SUMMARY:  The  Federal  Maritime 
Commission  is  adding  Vietnam  Sea 
Transport  and  Chartering  Company  and 
POL-America,  Inc.  to  the  list  of 
controlled  carriers,  subject  to  the 
advance  tariff  filing  and  other  regulatory 
requirements  of  section  9  of  the 
Shipping  Act  of  1984.  The  Commission 
is  removing  the  National  Shipping 
Corporation  of  the  Philippines  and  the 
Far  Eastern  Shipping  Company  of 
Russia,  from  the  list  of  controlled 
carriers.  Information  received  indicates 
that  they  no  longer  meet  the  definition 
of  a  controlled  carrier  pursuant  to 
section  3(8)  of  the  Shipping  Act  of  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin.  General  Counsel. 
Federal  Maritime  Commission,  800 
North  Capitol  Street.  NW..  Washington. 
DC  20573-0001. {202)  523-5740. 
SUPPLEMENTARY  INFORMATION:  Sections 
3(8)  and  9  of  the  Shipping  Act  of  1984 
("1984  Act").  46  U.S.C.  app.  1702(8)  ' 
and  1708.  provide  for  the  identification 
and  regulation  ofcertain  state- 
controlled  carriers  operating  in  the 
waterborne  foreign  commerce  of  the 
United  States.  The  Federal  Maritime 
Commission  ("Commission")  has 
determined  that  Vietnam  Sea  Transport  . 
and  Chartering  Company  ("Vietnam  Sea 
Transport"),  headquartered  in  Ho  Chi    ^ 
Minh  City.  Vietnam,  and  POL-America; 
Inc.  ('POL-America")  headquartered  in 
Gdynia.  Poland,  meet  the  definition  of 
a  controlled  carrier  under  section  3(8)  of 
the  1984  Act.  and  are.  therefore,  being  ' 
added  to  the  list  ofcontroUed  carriers. 

Upon  inquiry  by  the  Commission, 
Vietnam  Sea  Transport  responded  that, 
its  operating  assets  are  directly  owned 
bv  the  Government  of  Vietnam  ("GOV") 
and  that  the  GOV  has  the  right  to 
approve  or  disapprove  the  appointment 
of  a  majority  of  the  directors,  including 
the  chief  operating  or  executive  officer 
of  the  carrier.  Vietnam  Sea  Transport 
advised  that  it  intends  to  operate  at  least 
two  Vietnamese-flag  vessels  in  its 
service  in  the  U.S.  cross-trades. 

POL-America  responded  that  Polish 
Ocean  Lines  of  Gdynia.  Poland,  a 
government-controlled  carrier,  holds  the 
majority  interest  (70  percent)  of  POL- 
America.  Under  the  1984  Act. 
government  ownership  is  deemed  to 
e.xist  where  the  majority  interest  of  a 
carrier  is  held  by  a  government  entity  or 
instrumentality.  In  ^hiscase,  Polish 
Ocean  Lines  of  Gdynia,  according  to 
Commission  records,  is  owned  by  the 


I 


Polish  Government.  All  vessels  operated 
by  POL-America  are  under  the  Polish 

nag.  -  , 

The  Commission  has  determined  to 
delete  the  National  Shipping! 
Corporation  of  the  Philippines 
("NSCP")  and  the  Far  Eastern  Shipping 
Company  ("FESCO").  currently  named 
"FESCO  Joint-Stock  P.L.C.,"  from  the 
list  of  controlled  Carriers,  because  they 
no  longer  meet  the  definition  of  a 
controlled  carrier  set  forth  in  section 
3(8)  ofthe  1984  Act. 

Information  submitted  to  the 
Commission  by  NSCP  indicates  that  the 
Government  ofthe  Philippines  ("GOP") 
sold  all  of  its  rights,  title  and  iiiterest  in 
NSCP's  three  vessels  of  Philippine 
registry,  as  well  as  all  of  the  issued  and 
outstanding  shares  in  NSCP,  to 
Madrigal- Wan  Hai  Lines  Corporation 
("Madrigal"),  a  private  corporation 
organized  under  the  laws  ofthe 
Philippines.  Sixty  percent  of  Madrigal  is 
said  to  be  owned  by  A.  P.  Madrigal 
Steamship  Company.  Inc.,  a  private 
Philippine  Corporation  owned  by 
Philippine  nationals,  and  forty  percent 
is  owned  by  Wan  Hai  Lines  Limited,  a 
private  Taiwan  corporation  owned  by 
non-Philippine  nationals.  The 
Commission  is  also  advised  that  the 
GOP  has  no  right  to  appoint  or  '7 

disapprove  the  appointment  of  a 
majority  of  the  directors,  or  the  chief 
operating  or  executive  officer  of  NSCP. 
The  Commission  has  determined  that 
because  NSCP  is  not  directly  or 
indirectly  owned  or  controlled  by  the  ' 
GOP,  it  no  longer  meets  the  definition 
of  a  controlled  carrier  and  is,  therefore, 
being  deleted  from  the  list  of  controlled 
carriers. 

FESCO  Joint-Stock  P.L.C.,  the  legal 
successor  to  the  Far  Eastern  Shipping 
Company,  provided  information 
advising  that  it  was  created  pursuant  to 
the  Russian  Federation  President's 
Decree  No.  721,  which  enacted 
measures  allowing  state  enterprises  to 
incorporate  as  private  limited 
companies— stock  societies.  FESCO  was 
organized  and  registered  in  the  Russian 
Federation  on  December  3.  1993. 

FESCO  reported  that  as  of  July  15, 
1994,  fifty-five  percent  ofthe  company's 
shares  belong  to  individual  shareholders 
comprised  mainly  of  current  and  former 
employees  of  FESCO.  FESCO  further 
advises  that:  twenty-five  percent  ofthe 
shares  belong  to  70  legal  entities;  the 
remaining  twenty  percent  ofthe  shares 
belong  to  Primorsk  Region  Committee 
for  the  State  Property  Management,  a 
government  entity,  which  is  required  to 
sell  these  shares  either  to  legal  entities 
or  individuals  before  December  3, 1995; 
FESCO's  operating  assets  are  neither 
directly  nor  indirectly  owned  or 
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controlled  by  the  Russian  Federation  or 
any  governmental  entity;  and  that  the 
Russian  Federation  does  not  have  the 
right  to  appoint  or  disapprove  the 
appointment  ofthe  directors  or  the  chief 
operating  or  executive  officer  of  the- 
company. 

The  Commission  has  determined  that 
because  the  Russian  Federation  neither 
owns  a  majority  interest  in  FESCO.  nor 
has  the  right  to  appoint  or  disapprove 
the  appointment  of  a  majority  of  its 
directors,  or  its  chief  operating  or 
executive  officer.  FESCO  no  longer 
meets  the  definition  of  a  controlled 
carrier  and  is,  therefore,  being  deleted 
from  the  list  of  controlled  carriers. 

The  amended  list  of  controlled 
c;arriers  is  shown  below: 

(1)  Baltic  Shipping  Company— Russia 

(2)  Bangladesh  Shipping  Corp.— 
Bangladesh 

(3)  Black  Sea  Shipping  Company- 
Ukraine 

(4)  Black  Star  Line— Ghana 

(5)  Ceylon  Shipping  Corporation— Sri 
Lanka 

(6)  China  Ocean  Shipping  Company — 
People's  Republic  of  China 

(7)  China  Resources  Transportation  & 
Godown  Co.,  Ltd.— People's  Republic 
of  China 

(8)  Chu  Kong  Shipping  Co.,  Ltd.— 
People's  Republic  of  China 

(9)  Compagnie  Maritime  Zairoise— Zaire 

(10)  Compagnie  Marocaine  de 
Navigation  (COMANAV)— Morocco 

(11)  Compagnie  National  Algerienne  de 
Navigation — Algeria 

(12)  Companhia  de  Navegacao  Lloyd 
Brasileiro — Brazil 

(13)  Compania  Anonima  Venezolana  de 
Navegacion  (Venezuelan  Line)— 
Venezuela 

( 14)  Compania  Peruana  de  Va pores 
(Peruvian  State  Line — Peru 

(15)  Egyptian  National  Line— Egvpt 

(16)  Far  East  Enterprising  Co.  (H.K.). 
Ltd, — (Farenco)— People's  Republic  of 
China 

(17)  Flota  Bananera  Ecuatoriana  S.A. — 
Ecuador 

(18)  Guandong  International  Shipping 
Co.,  Ltd.— People's  Republic  of  China 

(19)  International  Transport  Enterprise 
Co.  (GETDD)  Ltd.— People  s  Republic 
of  China 

(20)  MISR  Shipping  Company— Egypt 

(21)  Murmansk  Shipping  Co.  (Arctic 
Line) — Russia 

(22)  Nauru  Pacific  Line — Nauru 

(23)  Nigerian  National  Shipping  Line 
Limited — Nigeria 

(24)  P.T.  Djakarta  Lloyd— Indonesia 

(25)  Pakistan  National  Shipping 
Corporation — Pakistan 

(26)  Pharaonic  Shipping  Co.  (S.A.E.)— 
Egypt 


(27)  POL-America,  Inc.— Poland 

(28)  Polish  Ocean  Lines— Poland 

(29)  Romanian  Shipping  Company 
Constanta  (NAVROM)— Romania 

(30)  Shanghai  Hai  Hua  Shipping 
Company— People's  Republic  of 
China 

(31)  Shipping  Corporation  of  India- 
India 

(32)  Societe  National  Malgache  de 
Transports  Maritimes— Madagascar 

(33)  Sudan  Shipping  Line  Limited- 
Sudan 

(34)  Tientsin  Marine  Shipping 
Company— People  s  Republic  of 
China 

(35)  Transportes  Navieros  Ecuatorianos 
(Transnave) — Ecuador 

(36)  Vietnam  Sea  Transport  and 
Chartering  Company — Vietnam 

(37)  Zhu  Sheng  Transportation  Co.. 
Ltd.— People's  Republic  of  China 
The  process  of  identification  and 

classification  of  controlled  carriers  is 
continuous.  This  list  as  shown  will  be 
amended  as  circumstances  warrant. 

By  the  Commission. 
Joseph  C.  Polking. 
Secretary. 
IFR  Doc.  94-21393  Filed  8-30-94;  8:45  ami 

BILUNG  CODE  6730-01-M 


Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  ofthe 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  ofthe  following  appl'icants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Fonvarders. 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Pactrans  U.S.A..  Inc.,  167-55  148th 

Ave..  #288,  Jamaica,  NY  11434. 

Officers:  Henry  Lau,  President.  Anna 

To,  Vice  President 
Partec  Forwarding  Corporation.  6960 

■N.W.  50th  Street,  Miami.  FL  33166, 

Officers:  Aleida  X.  Fernandez, 

President.  Rita  Dalmao  Xiques,  Vice 

President.  John  Xiques,  Secretary 
Air  Power  International  Express  (CHI) 

Inc.,  351  W.  Touhy  Ave.,  Suite  160A. 

Des  Plaines,  IL  60018,  Officer: 

Richard  Wu.  President 
E  &  S  Shipper.  Inc.,  1201  Broadwav. 

#806.  New  York,  NY  10001,  Officer: 

Miguel  Eskola,  President 
Logistics  Services  Incorporated,  1612 

NW  84th  Ave.,  Miami,  FL  33126- 

1032,  Officers:  Eduardo  Santistevan. 
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President.  Arthur  Elinson,  Vice 
President.  Brendan  O  Grady. 
Treasurer 

Mighty  Ocean.  Inc..  1014  W.  Alton  Ave., 
Sanla  Ana.  CA  92707.  Officers:  Mai 
Hoang,  President,  Min  Tu,  Secretary 

Piraeus  International,  Inc.,  3909  Eastern 
Ave..  Baltimore.  MD  21224.  Officers: 
Nickolas  A.  Bouloubassis.  President. 
Michael  A.  Bouloubassis.  Vice 
President 

HMI  Shipping.  Ltd..  583  North 
Amethyst  Lane.  Wabiut.  CA  91789, 
Yvonne  (Yihong)  VVu,  Sole  Proprietor 

Cargo  Services  international.  Inc.,  5190 
N.W.  167th  Street.  Miami.  FL  33014, 
Officers:  Martin  Schmitt,  President, 
Dennis  E.  Joseph,  Vice  President 

Dat„»d:  August  26.  1994. 

By  the  Federal  Mariti.Tie  Commission. 
Joseph  C.  Polking, 
Sec'retar}: 

(FR  Doc.  94-21463  Filed  8-30-94;  8;45  am] 
BILUNG  COOE  S73&-01-M 


FEDERAL  RESERVE  SYSTEM 

BOK  Financial  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  NonbanKing  Activities 

The  organization  listed  in  this  notice 
has  apphed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or    ._ 
control  voting  securities  or  assets  of  a    - 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mav 
express  their  views  in  wTiting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
prodiice  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that  -  - 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 


reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  partv 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  16. 
1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  BOK  Financial  Corporation,  Tulsa. 
Oklahoma;  to  acquire  33  percent  of  the 
voting  shares  of  Digisource,  Inc., 
■  Fayetteville,  Arkansas,  and  thereby 
engage  in  data  processing  services 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  25,  1994. 

lennifer  J.  Johnson. 

Depu  ty  Secretaty-  of  the  Board 

If  R  Doc.  94-21459  Filed  B-30-94;  8:45  am] 

BILLING  C006  6M(M>1-F 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisor)-  Committee  Act 
(Pub.  L.  92-463),  as  amended,  notice  is 
hereby  given  that  the  regular  monthly 
meeting  of  the  Federal  Accounting 
Standards  Advisor^'  Board  will  be  held 
on  Monday.  September  19.  1994  from 
9:00  A.M.  to  4:00  P.M.  in  room  7Cl3  of 
the  General  Accounting  Office.  441  G 
St..  .N'\V.,  Washington.  DC. 

The  agenda  for  the  meeting  includes 
discussions  on  (1)  Stewardship 
Reporting  issues,  (2)  Revenue 
Recognition  issues.  (3)  final  approval  of 
a  Cost  of  Capital  Invitation  for  Views. 

We  advise  that  other  items  mav  be 
added  to  the  agenda;  interested  parties 
should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTH€R  INFORMATION  CONTACT: 
Ronald  S.  Young.  Executive  Staff 
Director,  750  First  St.,  NE.,  room  1001 
Washington.  DC  20002.  or  call  (202) 
512-7350 


Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-t63,  Section  io(a)(2).  86  Stat. 
770,  774  (1972)  (current  version  at  5  U.S.C. 
app.  section  10(a)(2)  (1988);  41  CFR  101- 
6.1015(1990). 

Dated:  August  25.  1994. 
Ronald  S.  Young, 
Executive  Director. 
IFR  Doc.  94-21499  Filed  8-30-94;  8:45  am] 

BILLING  COOE  161(M)1-M 


GOVERNMENT  PRINTING  OFFICE 

Public  Meeting  for  Federal  Agencies 
and  Others  Interested  in  a 
Demonstration  of  GPO  Access  (Public 
Law  103-40),  the  New  Online  Federal 
Register  and  Congressional  Record 

The  Supermtendent  of  Documents 
will  hold  three  public  meetings  for 
Government  agencies  and  others 
interested  in  a  demonstration  of  the 
Government  Printing  Office's  Access 
system,  provided  under  the  GPO 
Electronic  Information  Enhancement 
Act  of  1993  (Pub  L.  103-10),  the  GPO 
Access  Act. 

Three  meetings  will  be  held  on 
Thursday.  September  8.  1994.  from  9 
a.m.  to  10  a.m..  10:30  am  to  11:30  a.m  . 
and  1  p.m.  to  2  p.m..  in  the  Carl  Hayden 
Room  at  the  U.S.  Government  Printing 
Office  (GPO),  732  North  Capitol  St. 
NW..  Washington,  DC  20401  (Union 
Station  metro  stop  on  the  red  line). 

Under  PL  103-40,  the  Superintendent 
of  Documents  implemented  on  June  8, 
1994  a  system  of  online  access  to  the 
Congressional  Record,  the  Federal 
Register,  and  other  appropriate 
information.  The  purpose  of  this 
meeting  is  to  demonstrate  the  online 
services  made  available  under  the  initial 
phase  of  the  implementation  of  the  Act 
and  to  solicit  comments  ft-om  users 
interested  in  the  system. 

The  initial  online  services  include 
access  to  a  W.AIS  Server  at  GPO  offering 
the  following  data  bases:  the  Federal 
Register  (including  the  Unified 
Agenda).  Volume  59  (1994).  the 
Congressional  Record  (including  the 
History-  of  Bills).  Volume  140  (1994),  the 
Congressional  Record  Inde.->^.  Volumes 
138-140  (1992-1994).  and  Enrolled 
Bills  from  the  103d  Congress  (1993-   ' 
1994).  The  Federal  Register  and 
Congressional  Record  data  bases 
provide  ASCII  text  files,  with  all 
graphics  included  as  individual  files  in 
TIFF  format.  Both  data  bases  are 
updated  daily.  Briefs  ASCII  text 
summaries  of  each  Federal  Register 
entry-  are  also  available.  The 
Congressional  Record  Index  provides 
ASCII  te.xt  files  with  all  graphics 
included  as  individual  files  in  TIFF 
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format.  The  Enrolled  Bills  are  available 
as  ASCII  text  files  and  in  the  Adobe 
Acrobat  PDF  file  format.  Users  with 
Acrobat  viewers  can  display  and  print 
page  facsimiles  of  enrolled  bills. 

.Seating  is  limited  to  60  people  per 
session.  Individuals  interested  in 
attending  should  contact  the  GPO's 
Office  of  Electronic  Information 
Dissemination  Services  by  3  p.m.. 
Tuesday,  September  6.  The  office  can  be 
reached  by  telephone  on  202-512-1265. 
by  FAX  on  202-512-1262.  or  bv  e-mail 
at  help@eids05.eids.gpo.gov.  Limited 
parking  is  available  if  arrangements  are 
made  in  advance. 
.Michael  F.  DLMario. 
Public  Printer. 
IFR  Doc.  94-21549  Filed  8-30-94:  8:45  am] 

BILUNG  COOE  1S0S-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  approve  interview 

.   forms  for  a  Revised  Evaluation  Plan  for 
the  Second  Cohort  of  Comprehensive 
Child  Development  Programs  (CCDP) 
and  the  Addition  of  a  60-Month  Data 
Collection  point  fortoth  the  First  and 
Second  CCDP  Cohorts.  This  study,  to  be 

.  conducted  by  Abt  Associates.  Inc..  is 
sponsored  by  the  .Administration  on 
Children.  Youth  and  Families  of  the 
Administration  for  Children  and 
Families  of  the  U.S.  Department  of 
Health  and  Human  Ser\ices. 

ADDRESSES:  Copies  of  the  Information 
Collection  request  may  be  obtained  frorri 
Edward  E.  .Saunders.  Office  of 
Information  Systems  Management,  by 
calling  (202)  205-7921.  Written 
comments  and  questions  regarding  the 
requested  approval  for  information 
collection  should  be  sent  directly  to: 
Kathy  McHugh,  OMB  Desk  Officer  for" 
ACF,  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3002,  725  17th  Street.  NW.. 
Washington,  DC.  20503. .(202)  395- 
7316. 

Information  on  Document 

Title:  Revised  Evaluation  Plan  for  the 
Second  Cohort  of  Comprehensive  Child 
Development  Programs  (CCDP)  and  the 
Addition  of  a  60-Month  Data  Collection 


IMI 


point  for  both  the  First  and  Second 
CCDP  Cohorts. 

OMB  i\o.:  Revision  of  a  currently 
approved  collection  (No.  980-0230). 

Description:  Section  670N(a)(l)  of  the 
Comprehensive  Child  Development 
Centers  Act  (Pubfic  Law  100-297). 
authorized  the  development  of  projects 
designed  to  provide  intensive, 
comprehensive,  integrated  and 
continuous  supportive  services  to 
enhance  the  physical,  social,  emotional, 
and  intellectual  development  of  low- 
.  income  children  from  birth  to 
compulsory  school  age,  including 
providing  necessary  support  to  their 
parents  and  other  family  members. 
Section  670Q(a)  of  the  CCDP  Act 
requires  that  "the  Secretary  shall 
provide,  directly  or  through  grants  and 
contracts,  for  the  continuing  evaluation 
,    of  projects  under  this  subchapter  in 
order  to  determine  their  effectiveness  in 
achieving  stated  goals,  their  impact  on 
related  programs,  and  their  structure 
and  mechanisms  for  delivery  of 
services."  Under  contracts  from  the 
Administration  on  Children.  "\'outh  and 
Families  (ACYT).  researchers  from  Abt 
.Associates.  Inc..  have  been  awarded  two 
separate  contracts  to  conduct 
evaluations  of  both  the  First  and  Second 
Cohorts  of  Comprehensive  Child 
Development  Programs  (CCDP). 

Data  for  the  two  related  studies  will 
involve  the  collection  of  information  on 
the  cognitive,  socio-emotional  and 
physical  development  of  a  participating 
and  a  control  group  of  children  through 
the  administration  of  standardized  test 
batteries  and  a  series  of  annual 
interviews  with  the  parents  of  the 
children  in  the  studies,  includmg  the 
use  of  an  instrument  to  measure  the 
home  environment;  a  series  of 
interviews  with  CCDP  staff  and 
administrators  of  related  programs 
providing  ser\  ices  to  the  children  and 
their  families  to  determine  procedures 
used  in  achieving  program  goals  and 
objectives;  and  systematic  observaiioii 
of  program  service  delivery  to  gather 
information  for  describing  the  types  and 
effectiveness  of  services  delivered  Data 
collection  for  the  first  group  of  CCDP 
projects  (which  is  being  conducted 
under  the  first  evaluation  contract-O.MB 
80980-0230)  began  in  December  1 991 
and  will  continue  through  1995. 
pending  the  approval  of  the  addition  of 
an  additional  60-month  data  colleaion 
point.  Data  collection  for  the  second 
group  of  CCCDP  projects  (to  be 
conducted  under  a  separate  contract  ' 
that  was  awarded  9/30,^93  and  will 
utilize  the  proposed  modified 
evaluation  design)  is  scheduled  to  begin 
in  1994  and  will  continue  until  1999. 
Xumbpr  of  Respondents:  16:086. 


Frequency:  3.65  average  h^quency. 

Average  Burden  Hours  per  Response: 
2.1  hours/respondent. 

Burden  Hours:  123.557  total  hours 
(across  5  years). 

Dated:  .August  23.  1994. 
Larry  Guerrero, 

Depuly Director.  Office  oflnfcrrr^cum 

Systema  Management. 

IFR  Doc.  94-21445  Filed  6-:-0-94.  6  45  „-) 

BILUNG  COOE  41S«-0l-M 


Food  and  Drug  Administration 

Letter  to  Manufacturers  of  Blood 
Establishment  Computer  Software 
Products 

AGENCY:  Food  and  Drug  .Administration 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FD.A)  is  publishing  a 
letter  sent  to  known  manufacturers  of 
blood  estabUshment  computer  software 
products.  In  the  letter.  FD.A  advised 
these  manufacturers  that  it  ccrsiders 
these  computer  software  products  to  be 
devices  under  the  Federal  Food.  Drug. 
and  Cosmetic  Act  (the  act)  because  liiese 
products  aid  in  the  prevention  of 
disease  by  identifying  unsuitable  donors 
and  preventing  the  release  of  u.-,suitable 
blood  and  blood  components  for 
.  transfiision  or  for  fijrther  manufacturing 
use.  The  letter,  accompanied  bv  a 
registration  package  and  device  listing. 
was  intended  to  notify  manufacturersof 
the  requirements  of  the  act.  to  facijitaie 
registration  of  these  manufacturers  as 
medical  device  manufacturers,  and  to 
further  ensure  the  safety  of  the  blood 
supply 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  W.  Beth.  Center  for  B.o]ocic^ 
Evaluation  and  Research.  Office  of' 
Compliance.  Regulations  Brar.ch  (HFM- 
635).  1401  Rockville  Pike.  Rc<k\::U\ 
MD  20852-1448.  301-594-3074 
ADDRESSES:  Tu  obtain  a  copy  of  :r.e 
medicai  device  registration  package  am; 
device  listing  write  to  the  Center  for 
Devices  and  Radiological  Heaith. 
Division  of  Small  Manufacture.'s 
•Assistance  (HFZ-220).  5600  Fishers 
Lane.  Rockville.  MD  20857.  For 
guidance  concerning  promarket 
submissions  w-rite  to  the  Center  for 
Biologies  Evaluation  and  Restc.-Lh. 
Division  of  Blood  Applications  (HFM- 
370).  1401  Rockville  Pike.  RockvilJe 
MD  20852-1448. 

SUPPLEMENTARY  INFORMATION:  The  Foo.i 
and  Drug  .-Kdministration  (FD.Aj  is 
publishing  a  March  31.  1994.  letter  *, .:; 
to  known  manufacturers  of  b-'ood  . 


44992 
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establishment  computer  software 
products.  The  letter  was  sent  by  the  - 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  to  notify  these 
manufacturers  that  their  products  meet 
the  definition  of  a  device  under  section 
201(h)  of  the  act  (21  U.S.C.  321(h))  and 
to  facilitate  registration  of  these 
manufacturers  with  FDA  as  device 
manufacturers.  The  regulatory  approach 
outlined  in  the  March  31.  1994,  letter  is 
part  of  the  effort  by  FDA  to  further 
ensure  the  safety  of  the  blood  supply. 
This  notice  is  being  issued  to  ensure 
that  all  interested  persons  are  aware  of 
the  requirements  of  the  act  and  have 
access  to  the  information  in  the  letter. 

In  order  to  facilitate  registration  with 
FDA  as  a  device  manufacturer,  the 
March  31.  1994,  letter  was  accompanied 
by  a  registration  package.  To  obtain  a 
copy  of  the  registration  package  and 
device  listing  forms  and  instructions, 
write  to  the  Center  for  Devices  and 
Radiological  Health  (address  above). 
Manufacturers  of  such  software  are 
required  to  register  their  establishments 
and  list  their  devices.  Each 
manufacturer  is  also  required  to  submit 
a  premarket  notification  or  application 
for  premarket  approval  to  CBER  for  each 
device  unless  the  manufacturer  can 
demonstrate  that  the  manufacturer 
commercially  distributed  the  device  in 
interstate  commerce  prior  to  May  28, 
1976  (the  date  of  enactment  of  the 
Medical  Device  Amendments  of  1976). 
and  has  continued  to  distribute  the 
device  without  any  significant  changes 
to  the  device.  Guidance  on  how  to 
prepare  a  premarket  submission  as  well 
as  device  listing  information  will  be 
sent  to  each  manufacturer  after  they 
have  registered.  The  letter  stated  that 
manufacturers  should  submit  premarket 
submissions  to  CBER  no  later  than 
March  31.  1995. 

Additionally,  the  letter  stated  that 
FDA  intends  to  inspect  blood 
establishment  software  vendors  in  the 
interim  period  and  to  focus  primarily  on 
assessing  compliance  with  current  good 
manufacturing  practice  (CGMP) 
regulations  for  devices  (21  CFR  part 
820).  FDA  also  will  review  and  a.sse.ss 
procedures  for  investigating  reports  of 
product  problems  and  defects, 
implementing  and  evaluating  corrective 
actions,  and  for  notifying  FDA  and 
customers  of  the  corrective  actions.  The 
complete  text  of  the  letter  follows: 
March  31.1994 

To;  Blood  Establishment  Computer  .Softwiinr 
Manufacturers 
Dear  Sir/Madam: 

Thp  purpose  of  this  letttir  is  to  advise  you 
thHt  the  Food  and  Drug  Administration  (FDA) 
considers  software  products  intended  for  use 
HI  the  manufacture  of  blood  and  blood 


components  or  for  the  maintenance  of  data 
that  personnel  use  in  making  decisions 
regarding  the  suitability  of  donors  and  the 
release  of  blood  or  blood  components  for 
transfusion  or  further  manufacture  to  be 
devices  under  section  201(h)  of  the  Federal 
Food.  Dnig.  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  321(hH. 

Thesfe  software  products  are  designed  to 
receive  and  store  data  used  by  blood 
establishments  during  the  manufacturing 
process,  from  detennining  donor  suitability 
through  component  processing,  testing,  and 
labeling  to  product  release.  They  are 
designed  to  receive  and  store  data  regarding 
blood  donor  status,  including  donors' 
answers  to  health  history  questions  and  the 
results  of  laboratory  tests,  including  blood 
grouping  and  tvping.  hepatitis,  and  antibody 
to  the  human  iinrnunodeficiency  virus  (anti- 
HIV).  Blood  estiiblishraent  personnel  later 
access  and  use  the  data  to  determine  whether 
donors  are  suitable  and  whether  blood  or 
blood  components  are  free  from  disease- 
causing  agents  transmissible  by  blood,  such 
as  hepatitis  and  HIV.  In  addition,  the  data  are 
used  to  label  blood  and  blood  components 
prior  to  release  for  use  in  hospitals  and  other 
health  care  facilities  or  for  further 
manufacturing  Because  they  aid  in  the 
prevention  of  disease  (e.g..  hepatitis.  HIV, 
etc.)  by  identifying  unsuitable  donors  and 
preventing  release  of  unsuitable  blood  and 
blood  components  for  transfusion  or  for 
further  manufacturing  use.  these  software 
products  meet  the  definition  of  device  under 
the  act. 

Facilities  that  manufacture  and  distribute 
these  software  products  are  subject  to  the 
device  provisions  of  the  act  and  FDA's  device 
regulations,  including  establishment 
registration,  product  listing,  premarket 
notification  or  approval.  Current  Good 
Manufacturing  Practices  (CXJMP).  and 
adverse  event  reporting.  FD.^'s  CGMP 
regulations  for  devices  appear  at  Title  21. 
Code  of  Federal  Regulations  (CFR).  Part  820 
and.the  MDR  regulations  at  21  CFR.  Part  803. 

According  to  FDA's  information,  your 
facility  manufactures  software  intended  for 
use  in  the  manufacture  of  blood  and  blood 
components.  Consequently,  you  are  required 
under  th^  act  to  register  your  establishment 
and  list  your  devices.  In  addition,  your 
manufacturing  operations  are  required  to  be 
in  compliance  with  CGMP  for  devices,  and 
you  must  repwrt  adverse  events  and  other 
problems  as  required  by  FDA's  Medical 
Device  Reporting  (MDR)  regulations. 

We  are  enclosing  a  registration  package  for 
your  convenience.  We  will  forward  a  device 
listing  package  to  you  in  the  near  future. 
When  completing  the  device  listing  form 
(Form  FDA  2892J,  identify  your  product  as 
Software.  Blood-Bank.  Stand  Alone  Products. 
Pro<luct  Code  75MMH.  The  registration  form 
should  be  submitted  within  60  days  of 
receipt  of  this  letter  if  you  intend  to  continue 
to  distribute  software  products  to  blood 
establishments  for  use  in  manufacturing. 

In  addition,  you  are  required  to  submit  a 
premarket  notification  or  application  for 
premarket  appro^-al  for  each  of  your  devices 
unless  you  can  demonstrate  that  you 
commercially  distributed  the  devices  in 
interstate  commerce  prior  to  May  28,  1976 


(the  date  of  enactment  of  the  Medical  Device 
Amendments)  and  have  continued  to  do  sn 
without  any  significant  changes  to  these 
devices.  If  you  claim  such  preamendment 
status  for  any  product(s).  please  complete  . 
only  the  registration  form,  and  send  it  to: 
Center  for  Devices  and  Radiolc^ical  Health ." 
(HFZ-300).  2098  Gaither  Road.  Rockville"., 
MD.  20850.  . 

If  you  do  not  intend  to  submit  a  premarket 
submission,  and  intend  to  submit  proof  of  the 
claimed  preamendment  distribution,  this 
information  should  be  sent  to:  Center  for 
Biologies  Evaluation  and  Resparch  (CBER). 
Division  of  Blood  Applications  (HFM-370h 
1401  Rockville  Pike.  Rockyille.  MD.  208S2- 
1448.  Finally,  if  you  do  not  currently 
manufacture  software  products  for  blood 
establishments,  please  advise  CbER 
promptly.  .         , 

When  we  forward  the  produci  listing 
information  to  you.  we  will  include  guidance 
on  how  to  prepare  your  premarket 
submissions.  If  you  have  questions  about  the 
content  or  format  of  a  premarket  submission 
once  you  have  reviewed  our  guidance.  CBER 
staff  are  available  to  help  answer  such 
questions.  Premarket  submi:;sions  should  be 
submitted  to  CBER  no  later  than  March  31 , 
1995. 

In  the  interim.  FDA  will  continue  to 
conduct  inspections  of  blood  establishment 
software  vendors.  These  inspections  will 
include,  among  other  things,  a  review  of  your 
standards  for  software  development,  testing, 
validation,  and  quality  as^iurance.  The 
primary  focus  of  these  inspections  will  be  to 
assess  compliance  with  the  CCiMP 
regulations  for  devices  (21  CFR.  Part  820). 

The  agency  will  also  review  and  assess 
your  procedures  for  investigating  reports  of 
product  problems  and  defects  and  for 
implementing  and  evaluating  corrective 
actions.  We  will  also  revie\v  and  assess  your 
procedures  for  notifying  your  customers  and 
the  agency  when  you  take  corrective  actions. 

Please  bo  advised  that  during  this  interim 
period  if  a  manufacturer  of . -toft  ware  products 
for  blood  establishments  is  not  making  good 
faith  efforts  to  comply  with  the  act  and  FDA's 
regulations  as  stated  above,  the  agency  will 
not  hesitate  to  take  the  appropriate  steps  to 
bring  the  firm  into  compliance. 

If  you  have  questions  concerning:  (1 )  the 
preparation  of  the  establishment  registration 
and  device  listing  notification,  contact  Center 
for  Devices  and  Radiological  Health.  Division 
of  Small  Manufacturers  (HFZ-220).  at  301- 
443-6597.  or  (2)  guidance  for  premarket 
submissions,  contact  Center  for  Biologies 
Evaluation  and  Research,  Division  of  Blood 
.Applications  (HFM-370).  at  301-594-2012. 
Sincerely  yours. 
Kathryn  C.  Zoon.  Ph.D. 
Director 
Center  for  Biologies  Evaluation  and  Research 

Dated;  August  19.  1994. 
William  K.  Hubbard. 
Acting  Dt^puty  Commissiontfr  for  Policy. 
IFR-Doc.  94-21389  Filed  8-30-94;  6:43  ami 
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HaaJth  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  actrordance  \vith  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
.(Public  Law  92-463),  announcement  is 
made  of  the-following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  September  1994. 

Name:  Advisory  Commission  on 
■     Childhood  Vaccines (ACCV) 

Df/fe  Jmd  Timi:  September  28,  1994;  9:00 
am-5:00  pm  September  29. 1994: 9:00  ani- 
ll:45a,'n  , 

•     P/oce:Pafklawn  Building.  Conference    -. 
Rooms  G &  H,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.      - 
The  meeting  is  open  to  the  pubjit . 
Purpo.se;  The  Commission:  (1)  advises  the 
.Secretary  on  the  implementation  of  the 
Prograrri,  (2)  on  its  own  initiative  or  as  the 
result  of  the  filing  of  a  petition,  recommends 
<:hanges  in  the  Vaccine  Injury  Table.  (3) 
advises  the  Secretary  in  implementing  the 
Secretary's  responsibilities  under  section 
2127  regarding  the  need  for  childhood 
vaccination  products  that  result  in  fewer  or 
no  significant  adverse  reactions.  (4)  suneys 
Federal,  State,  and  local  programs  and 
activities  relating  to  the  gathering  of 
information  on  injuries  associated  with  the 
administration  of  childhood  vaccines, 
including  the  adverse  reaction  reporting 
requirements  of  section  2125fb),  and  advfses 
the  Secretary  on  meants  to  obtain,  compile, 
publish,  and  use  credible  data  related  to  the 
frequency  and  severity  of  adverse  reactions 
as.sociatcd  with  childhood  vaccines,  and  (5) 
recommends  to  the  Director  of  the  National 
Vaccine  Program  rese.arch  related  to  vaccine 
injuries  which  should  be  conducted  to  carr\- 
out  the  National  Vaccine  Injury 
(Compensation  Program. 

Agenda:  The  full  Commission  will  meet 
( (immencing  at  9:00  a.m.  on  Wednesday. 
September  28  until  500  p.m..  and  from"9:00 
a.m.  to  3«0p.m.  on  Thursdav.-September  29. 
Agenda  items  will  include,  but  not  be  limited 
to;  a  report  on  current  polio  vaccine  pohcv 
and  options  for  the  future;  a  report  on  the 
assessment  of  procedures  for  the  safety  of 
vaccine  lots;  a  report  on  the  findings  of  the 
Ad-hoc  Subcommittee  of  the  National 
Vaccine  Advisory  Committee  widi  regard  to 
the  In.slitute  of  Medicine's  report  rjititled 
■Adverse  Events  Associated  with  Childhood 
Vaccines:  Evidence  Bearing  on-Causality" 
(the  Section  313  report):  and 
recommendations  forchanges  to  the  Vaccine 
Injury  Table:  a  report  on  the  Department  of 
Trt^asun-  Study  on  the  National  Vaccine 
lnjur\-  Compensation  Program  excise  ta.x 
rales:  an  update  on  the  revision  of  the 
Vaccine  Information  Statements;  a  report  .on 
the  National  Vaccine  Plan;  a  report  fi-om  the 
ACCV  Subcommittee  on  Process;  and  routine 
Program  reports. 

Public  comment  will  be  permitted  Iwfore 
ncKin  and  at  the  end  of  the  full  Commission 
meeting  on  September  28;  and  before  the 
Commission  adjourns  on  the  second  day  on 
September  29.  Oral  presentations  wiii  be 
limited  to  5  minutes  per  public  speaker. 


Persons  interested  in  providing  an  oral 

presentation  should  submit  a  written  request. 

along  with  a  copy  of-their  presentation  to  Mr. 

Bryan  Johnson.  Division  of  Vaccine  Injury 

Compensation.  Bureau  of  Heafth  Professions. 

Health  Resources  and  Ser\'ices 

Adrainisttation.  Room  8A-35.  5600  Fishers 

Lane.  Rockville.  MD  20852;  Telephone  (301) 
443-1533. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  anv  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representatiw.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  r<f  Vaccine  Injury  Compensation 
will  notif>'  erii  n  presenter  by  mail  or 
telephone  of  their  assigned  presentation  li.-ne. 
Persons  who  do  not  file  an  advance  request 
for  presentation,  but  desire  to  make  an  oral 
statement,  may  sign  up  in  Conference  Rooms 
G  &  H  before  10:00  a.m.  on  September  28  and 
29.  These.persons  will  be  allocated  time  as 
time  permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact -Mr.  Brvan 
Johnson.  Division  of  Vaccine  Injury 
Ck)mpensation.  Bureau  of  Health  Professions, 
Room  8A-35,  5600  Fishers  Lane.  Rockville. 
Maryland  20852:  Telephone  (301)  44.3-15M:j 

Agenda  Items  are  subject  to  changers 
priorities  dictate. 

Dated:  August  25.  1994. 

Jackie  E.  Baum. 

Advisory- Committee  Management  Officer 
HHSA 
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Program  Announcement  for  AHied 
Health  Project  Grants  for  Fiscal  Year 
1995 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1995  Allied  Health  Projetrl 
Grants  under  the  authority  of  .section 
767.  title  VII  of  the  Public  Heahh 
Service  Act.  as  amended  by  the  Health 
Profe.ssions  Education  Extension 
Amendments  of  1992,  Public  Law  102- 
408.  dated  October  13.  1992. 
'  This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
Applicants  are  advised  that  this 
program  announcement  is  a  contingencv 
action  being  taken  to  assure  that  should 
funds  become  available  for  this  purpose, 
they  can  be  av\-arded  in  a  timelv  fashion 
consistent  widi  the  needs  of  the 
program  as  well  as  to  pimide  for  even 
distribution  of  funds  tiiioughouf  the 
fiscal  >'ear.  The  Administration's  budget 
request  for  FY  1995  includes  S2.300.000 
for  this  program.  Total  continuation 
support  recommended  is  S2.073.0OO. 
Under  tbe  Administration's  budget 


request,  it  is  anticipated  that  5227,000 
will  be  available  to  support  2  competing 
awards  averaging  SlOO.OOO. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  FY  1994.  HRSA  reviewed 
72  applicafions  for  Allied  Health  Project 
Grants.  Of  those  applications,  51 
percent  were  approved  and  49  percent 
were  disapproved. Eleven  projects,  or  l.S 
percent  cf  file  applications  received, 
were  funded.  In  FY  1993.  HRS.A     " 
reviewed  83  applications  for  Allied 
Health  Project  Grants:  Of  those 
applications.  59  percent  were  approved 
and  41  percent  were  disapproved.  Eight 
projects,  or  10  percent  of  the 
applications  received,  were  funded. 

Purposes 

Section  767  authorizes  the  award  of 
grants  to  assist  in  meeting  the  costs 
associated  wi^h  expanding  or 
establishing  programs  that  will  increase 
the  number  of  individuals  trained  in 
allied  health  professions.  Programs  and 
activities  funded  under  this  section  may 
include: 

(1)  Those  that  expand  enrollments  in 
allied  health  professions  with  the 
greatest  shortages  or  whose  ser\  ices  are 
most  needed  by  the  elderly; 

(2)  Those  that  provide  rapid  transition 
training  programs  in  allied  health  fields 
to  individuals  who  have  baccalaureate 
degrees  in  health-related  sciences; 

(3)  Those  that  establish  communitv- 
based  allied  health  training  programs 
that  link  a<.ademic  centers  to  rural 
clinical  settings; 

(4)  Those  that  pro.vide  career 
advancement  training  for  practicing 
allied  health  professionals; 

(5)  Those  that  expand  or  establish 
clinical  training  sites  for  allied  health 
professionals  in  medically  underser\ed 
or  rural  communities  in  order  to 
increase  the  number  of  individuals 
trained: 

(6)  Tho.se  that  develop  curriculum 
that  will  emphasize  knowledge  and 
practice  in  the  areas  of  prevention  and 
health  promotion,  geriatrics,  long-term 
care,  home  health  and  hospic*  care,  and 
ethics: 

(7)  Those  that  expand  or  establish 
interdisciplinary  training  programs  that 
promote  the  effectiveness  of  allied 
health  practitioners  in  geriatric 
assessment  and  the  rehabilitation  of  the 
elderly; 

(8)  those  that  expand  or  establish 
demonstration  centers  to  emphasize 
innovative  models  to  link  allied  health 
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clinical  practice,  education,  and 
research;  and 

(9)  Those  that  provide  financial    , 
assistance  (in  the  form  of  traineeshlps) 
to  students  who  are  participants  in  any 
such  program;  and 

(A)  Who  plan  to  pursue  a  career  in  an 
allied  health  field  that  has  a 
demonstrated  personnel  shortage;  and 

(B)  Who  agree  upon  completion  of  the 
training  program  to  practice  in  a 
medically  underser\ed  community; 
that  shall  be  utilized  to  assist  in  the 
payment  of  all  or  part  of  the'costs 
associated  with  tuition,  fees  and  such 
other  stipends  as  the  Secretary  may 
considtr  !ieces.sar\'. 

To  maximize  progra.m  benefit, 
programs  that  provide  financial 
assistance  in  the  form  of  traineeships  to 
students  will  not  be  considered  for 
funding  in  FY  1995.  The  period  of 
Federal  support  will  not  exceed  3  years. 

Eligibility 

Eligible  entities  for  the  purpose  of  this 
grant  are: 

(1)  Schools,  universities,  or  other 
educational  entities  which  provide  for 
allied  health  personnel  education  and 
training  and  which  meet  such  standards 
as  the  Secretary  may  prescribe;  or 

(2)  Other  public  or  nonprofit  private 
entities  capable,  as  determined  by  the 
Secretary,  of  carrying  out  the  purpose  of 
the  Allied  Health  Project  Grants 
program;  and 

(3)  Located  in  a  State. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthv  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office.  Washington.  DC.  20402-9325 
(Telephone  202-783-323H). 

Education  and  Ser\'icc  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education  ' 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
theunderser\ed. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 


PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Review  Criteria 

The  review  criteria,  stated  below, 
which  were  established  in  FY  1990  (55 
FR  12424,  dated  4/3/90)  after  public 
comment,  will  remain  unchanged  in, FY 
1995. 

The  extent  to  which  the  proposed 
project  meets  the  legislative  purpo.se; 

The  background  and  rationale  for  the 
proposed  project; 

The  extent  to  which  the  project 
contains  clearly  stated  realistic  and 
achievable  objectives; 

•  The  e.xtent  to  which  the  project 
contains  a  methodology  which  is 
integrated  and  compatible  with  project 
objectives,  including  collaborative 
arrangements  and  feasible  workplans: 

•  The  evaluation  plans  and 
procedures  for  program  and  trainees,  if 
involved; 

•  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project, 
including  institutional  infrastructure 
and  resources; 

•  The  extent  to  which  the  budget 
justification  is  complete,  cost-effective 
and  includes  cost-sharing,  when 
applicable;  and 

•  Whether  there  is  an  institutional 
plan  and  commitment  for  self- 
sufficiency  when  Federal  support  ends. 

Other  Considerations 

In  addition,  the  following  funding 
factor  will  be  applied  in  determining 
funding  of  approved  applications.  A 
funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications  in  a  discretionary  program, 
or  favorable  adjustment  of  the  formula  - 
which  determines  the  grant  award  in  a 
formula  grant  program. 

It  is  not  required  that  appli<;;mts 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  fimding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Funding  Preference 

The  statutory  preference  identilied  in 
section  767(b)(2)  and  the  statutory 
preference  identified  in  section  791(a)  of 
the  PHS  Act  have  been  combined  in  the 
following  preference  which  will  be 
applied  to  Allied  Health  Project  Grants 
lor  fiscal  year  1995:  Preference  shall  be 
given  to  qualified  applicants  that — 

(A)  Expand  and  maintain  first-war 
enrollment  by  not  less  than  10  percent 
over  enrollments  in  base  year  1992:  or 


(B)  Demonstrate  that  not  less  than  20 
percent  of  the  graduates  of  such  tr.nining 
prograjTis  during  the  preceding'2-yeaF 
period  are  working  in  medically 
underserved  communities  (high  rale  Tor 
placing  graduates  in  practice  settings 
having  the  principal  focus  of  serving 
residents  of  medically  underserved 
communities);  or 

(C)  During  the  2-year  period 
pret;eding  the  fiscal  year  for  which  such 
an  award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings. 

Minimum  Percentages  for  "High  Rate" 
and  "Significant  Increase  in  the  Rate" 

The  minimum  percentages  for  'higli 
rate"  and  "significant  increase  in  the 
rate"  were  established  in  FY  1994  after 
public  comment  (59  FR  23889.  dated 
May  9,  1994).  The  Administration  is 
extending  these  minimum  percentages 
in  FY  1995. 

"High  rate"  is  defined  as  a  rhininium- 
of  20  percent  of  graduates  in  academic 
year  1992-93  or  academic  year  1993-94. 
whichever  is  greater,  who  sper>d  at  least 
50  percent  of  their  worktime  in  clini(  al 
prac:tice  rn  the  specified  settings. 
Graduates  wl«)  are  providing  care  in  a 
medically  underserved  community  as 
part  tif  a  fellowship  or  other  educational 
experience  can  be  counted. 

"Significant  increase  in  the  rate' 
means  that,  between  academic  years 
1992-93  and  1993-94,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  ol. 
50  percent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Adoifional  information  concerning 
the  implementation  of  this  preferen<:e 
has  been  published  in  the  Federal 
Register  at  59  FR  15741.  dated  Apr;l  4 
1994. 

Inromiation  Requirements  Provision 

Under  section  791(b)  of  the  Act.  th«> 
.Secretary  may  make  an  award  under  the 
.Mlied  He.ilth  Project  Grants  only  if  the 
applicant  for  the  award  submits  to  the 
.Se(.retary  the  following  information: 

1.  A  de.scription  of  rotations  or 
preceptorsliips  for  students,  or  clinital 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
h(»a!th  care  to  medically  underserved 
communities. 

2.  The  number  of  faculty  on  - 
rfdmissions  committees  who  have  a 
clinical  practice  in  community-bas«d 
ambulatory  settings  in  medically 
underserved  communities, 

3.  With  respect  to  individuals  who  arc 
from  disadvantaged  backgrounds  or 
from  medically  underserved 


communities,  the  nurnber  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
"number  of  such  individuals  who 
graduate  from  such  programs. 

4.  If  applicable,  the  number  of  recent 
graduates  who  have  chosen  caceers  in 
primary  health  care. 

5.  The  number  of  recent  graduates  . 
whose  practices  are  serving  medicafly 
underserved  communities.      "      .- • 

6.  A  description  of  whether  and  to 
what  e.xtent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  title. 

AdditionaTdetails  concerning  the 
implementation  of  this  information 
requirement  have  been  puhlj.shed  in  the 
Federal  Registerat  58  FR  43fi42.  dated 
8/17/93,  and  will  be  provided  in  the 
application  materials. 

Paperwork  Reduction  Act 

The  standardapplication  form  PHS' 
6025-1 ,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  This 
approval  includes  the  burden  for 
collection  of  information  for  the 
statutory  general  preference  and  for  the 
information  requirement  provision. 
(OMB  #0915-0060.  expiration  diite  7/ 
31/95)  - 

Application  Requests 

Application  forms  will  be  sent  to  FY 
1994  applicants  and  to  those  who 
request  kits.  Requests  for  application 
materials  and  questions  regarding  grants 
policy  and  business  management  issues 
should  be  directed  to:  Ms.  Jacqueltn 
Whitaker  (D37),  Grants- Management 
Specialist,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Parklawn  Building. 
Room  8C-26.  5600  Fishers  Lane, 
•Rockville.  Mar\  land  20857,  Ttlephone: 
(301)  443-6857  FA.X:  (301)  443-6343. 
Cotnpleted  appLcations  should  be 
returned  to  the  Grants  Manage.ment 
Branch  at  the  above  address. 

If  additional  prograrrmatic 
information  is  needed,  please  coiita<:t: 
Dr.  Norman  Ciark.  Program  Offir:er. 
Associated  Health  Profes-sions  BramJi. 
Division  of  Associated.  Denial,  and 
Public  Health  Professions.  Burp.au  of 
Health  Professions,  Health  Resources 
and  Services  Administration.  Parklawn 
Building,  Room  8C^2.  5(iOO  Fishers 
Lane,  Rockville,  Maryland  20857. 
Telephone  (301)  443^763. 

The  deadline  date  for  re«:eipt  of 
applications  is  fanuary  27.  1995. 
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Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1 )  Received  on  or  before  the 
established  deadline  date,  or 

■;  (2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderJy  processing.  (Appficants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  Jegibly 
dated  receipt  from  a  commercial  carrier 
or  U.-S.  Postal  Service.  Private  metered 
postmarks  shall  flot  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  wjil  be  retumed-to  the 
applicant. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.191.  This  program  is  riot  subject  to 
the  provisions  of  Executive  Order 
12372,  Interoovemmenlal  Review  of 
Federal  Prot^rams  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
■System  Reporting  Requirements. 

D.ttcd:  August  25.  1994 
Giro  V.  Sumdya,  M.D.. 
Administrator  ■ 

■jFR  Dor.  94-21478  Filed  8-.10-94.  8  4-.S  a.nj 
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Final  Project  Requirements  and 
Review  Criteria  for  Grants  for 
Chiropractic  Demonstration  Projects 
for  Fiscal  Year  1994 

The  Health  Resources  and  Ser\'ices 
Adniinistration(.HRSA)  announces  the 
final  project  requirements  and  review 
criteria  for  fiscal  year  (FY)  1994  grants 
for  Chiropractic  Demonstration  Projects 
under  the  authority  of  section  782,  title 
VII  of  the  Public  Health  Ser\ice  Act.  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
,1902.  Pub.  L.  102-408.  dated  October 
13.  1992. 


Purpose 

Section  7K2  of  the  Public  Hea-Hh 
Serv  it:e  Atl  authorizes  the  Serj-etary  to 
(  arry  oi;t  demonstration  projects  in 
whith  chiropractors  and  physicians 
cnllnborate  to  identify  and  provide 
effective  treatment  for  spinal  and  lower- 
back  (xjndLtions. 

A  notice  was  published  in  the  Federal 
Register  at  59  PR  28872  on  June  3.  1994 
to  announce  the  grant  cycle  and  to 
propose  project  requirements  and 
review  criteria  for  this  program.  No 
comments  were  received  within  the  30 
day  comment  period.  Therefore,  the 
projeil  requirements  and  review  criteria 
remain  as  proposed. 
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Final  Project  Requirements 

1.  The  project  must  address  the 
identification  and  treatment  of  spinal 
nnd/or  lower-back  conditions. 

2.  The  project  must  represent 
<:ollalx)rative  efforts  between  schools  of 
c;hiropractic  and  schools  of  allopathic  or 
osteopathic  medicine. 

3.  Each  project  must  include  a  strong 
research  protocol  which  will  result  in  a 

.  significant  expansion  of  doc;umented 
research  in  the  area  addressed  and 
which  is  suitable  for  publication  in 
refereed  health  professions  journals, 
including  resean.h-oriented 
publications. 

4.  The  proj«.1  must  include  an 
explicit  strategy  for  case-finding  and  a 
strategy  for  making  direct  comparisons 
to  other  forms  of  treatment.  The  results 
mu.st  be  generaiizable  to  patients  cared 
for  in  clinical  practices  addressing 
spinal  and/or  lower-back  coi..,..,^,is. 

5.  Whenever  feasible,  minorities  and 
women  should  be  included  in  study 
populations  so  that  research  findings 
can  be  of  benefit  to  all  persons  at  risk 
of  the  disease,  disorder,  or  condition 
under  study 

Final  Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria 
and  the  quality  of  the  supporting 
documentation  for; 

(1)  TItc  strength  of  the  rationale  for 
the  project: 

(2)  The  quality  and  clarity  of  the 
objectives  to  be  achieved  in  relation  to 
the  staled  statutory  purposes  of  the 
program  and  the  potential  of  the  project 
for  meeting  them: 

(3)  The  strength  of  the  applicant's 
in.stitutional  background  in  chiropracti*; 
training  and  research; 

(4)  The  competency  of  all  faculty, 
both  chiropractic  and  allopathic  or 
osteopathic  medicine,  to  be  involved  in 
the  project,  including  past  experience  in 
chiropractic  and/or  chiropractic 
research  and  allopathic  or  osteopathic 
researc;h; 

(5)  The  proposed  methodology  to  be 
used  in  carrving  out  the  goals  and 
objectives  of  the  project,  including  those 
pertaining  to  research  and  its  outcomes: 

(6)  The  appropriateness  of  timelines 
to  be  u.sed  in  achieving  the  projects 
goals  and  objectives: 

(7)  The  strength  of  the  proposed 

e\  aluation  methodology  to  be  used  in 
evaluating  the  accomplishments  of  the 
project,  includinja  those  pertinent  to 
research: 

(8)  The  strength  of  the  evidence  of  the 
applicant  institution's  commitment, 
including  letters  of  support,  to  carrying 
out  the  project  successfully  and  the 
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institutional  commitment  of  the 
allopathic  or  osteopathic  school  of 
medicine  collaborating  in  the  project; 

(9)  The  suitability  and  availability  of 
all  proposed  facilities  and  resources  to 
be  used  in  carrying  out  the  projectr 

(10)  The  appropriateness  of  the 
proposed  budget  and  fiscal  plan  for 
carrying  out  the  project  and  the 
administrative  and  management 
capability  of  the  applicant  to  implement 
the  project  in  a  cost-effective  manner; 
and 

(11)  The  documentation,  terms,  and 
specificity  of  a  formal  agreement  with  a 
school  of  allopathic  or  osteopathic 
medicine  for  its  collaboration  in 
carrying  out  the  goals,  objectives,  and 
evaluation  of  the  project. 

The  peer  review  group  which  reviews 
applications  for  this  program  will 
include  no  fewer  than  two,  and  no  more 
than  three,  chiropractors. 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
Dr.  Marcia  Brand,  Program  Officer, 
Associated  Health  Professions  Branch, 
Division  of  As.sociated,  Dental  and 
Public  Health  Professions,  Bureau  of 
Health  Professions.  Health  Resources 
and  Ser\'ices  Administration,  Parklawn 
Building,  Room  8C-02,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone  :  (301)  443-6763  FAX:  (301) 
443-1164. 

This  program,  Chiropractic 
Demonstration  Projects,  is  listed  at 
93.212  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100).  This  program 
IS  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  August  25,  1994. 
Giro  V.  Sumaya, 
Administrator. 

[PR  Doc.  94-21476  Filed  8-30-94;  8.45  am| 
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Program  Announcement  for  Grants  for 
Programs  for  Physician  Assistants — 
Fiscal  Year  1995 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1995 
Grants  for  Programs  for  Physician 
Assistants  are  being  accepted  under  the 
authority  of  section  750  title  VII  otthe 
Public  Health  Service  (PHS)  Act,  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Public  Law  102-408.  dated 
October  13, 1992. 


The  Administration's  FY  1995  budget 
request  for  this  program  is  $6.5  million. 
Total  continuation  support 
recommended  is  $2.0  million.  It  is 
anticipated  that  $4.5  million  wilTbe 
available  to  support  approximately  35 
competing  awards  averaging  $130,000. 

This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
Applicants  are  advised  that  this 
application  announcement  is  a 
contingency  action  being  taken  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  to  provide  for 
an  even  distribution  of  funds 
throughout  the  fiscal  year.  <' 

Faculty  Development  Activities 

Section  750  of  the  PHS  Act  limits  the 
total  amount  of  support  for  faculty 
development  activities  to  no  more  than 
10  percent  of  the  total  annual 
appropriation  for  this  program. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program. 

In  FY  1994,  HRSA  reviewed  30 
applications.  Of  those  applications,  77 
percent  were  approved  and  23  percent 
were  disapproved.  Twenty-two  projects, 
or  73  percent  of  the  applications 
received,  were  funded. 

In  FY  1993,  there  was  no  competitive 
cycle  for  this  program. 

In  FY  1992,  HRSA  reviewed  40 
applications.  Of  those  applications,  88 
percent  were  approved  and  12  percent 
wfere  disapproved.  Twenty-seven 
projects,  or  68  percent  of  applications 
received,  were  funded. 

Purpose 

Section  750  of  the  PHS  Act  authorizes 
the  award  of  grants  to  accredited 
sc:hools  of  medicine  or  osteopathic 
medicine  and  other  public  or  nonprofit 
private  entities  to  assist  in  meeting  the 
cost  of  planning,  developing  and 
operating  or  maintaining  programs  for 
the  training  of  physician  a.ssistants;  and 
to  train  faculty  to  teach  in  such 
programs  as  defined  under  section 
799(3)  of  the  Public  Health  Service  Act. 

To  receive  support,  programs  must 
meet  the  requirements  of  section  750  of 
the  Act  and  program  regulations 
implementing  these  sections  published 
at  42  CFR  part  57,  subparts  H  and  I  and 
section  791(b)  of  the  PHS  Act. 


Eligibility 

Eligible  applicants  are  accredited 
schools  of  medicine  or  osteopathic 
medicine  and  other  public  or  nonprofit 
private  entities. 

Eligible  physician  assistant  programs 
are  those  which  are  either  accredited  by 
the  American  Medical.Association's 
Committee  on  Allied  Health  Education 
and  Accreditation  (AMA-CAHEA)  or  its 
successor  organization,  the  Commission 
on  Accreditation  of  Allied  Heahh 
Education  Programs  (CAAHEP),  or  have 
received  a  Letter  of  Review  from  the 
Accreditation  Review  Committee  on 
Education  for  the  Physician  Assistant 
(ARC-PA). 

Period  of  Support 

The  initial  period  of  Federal  support 
will  not  exceed  5  years. 

Assurance 

In  accordance  with  section  750(f:)  of 
the  Act,  eligible  applicant  institutions 
must  provide  assurances  that  the 
institutions  have  appropriate 
mechanisms  for  placing  graduates  of  the 
training  program  in  positions  for  which 
they  have  been  trained. 

"Program  for  the  Training  of 
Physician  Assistants"  is  defined  in 
section  799  of  the  PHS  Act  as  an 
educational  program  that  (a)  Has  as  its 
objective  the  education  of  individuals 
who  will,  upon  completion  of  their 
studies  in  the  program,  be  qualified  to 
provide  primary  health  care  under  the 
supervision  of  a  physician;  and  (b) 
meets  regulations  prescribed  by  the 
Se<:retary  in  accordance  with  section 
750(b). 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Sen.ice  (PHS)  is 
committed  to  achieving  the  health 
pcomotign  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Grants  for  Programs 
for  Physician  Assistants  Program  is 
related  to  the  priority  area  of 
Educational  and  Community-Based 
Programs. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  D.C.  20402-9325 
(Telephone  (202)  783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
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Public  Health  Ser\'ice  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  project 
plan  adequately  provides  for  meeting 
the  requirements  set  forth  in  the 
regulations; 

2.  The  potential  effectiveness  of  the 
project  in  carr>'ing  out  the  purposes  of 
section  750  of  the  PHS  Act  and  42  CFR 
part  57,  subparts  H-I: 

3.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project; 

4.  The  local,  regional  and  national 
needs  the  project  proposes  to  serve; 

5.  The  adequacy  of  the  project  s  plan 
for  placing  graduates  in  health 
professional  shortage  areas; 

6.  The  soundness  of  the  fiscal  plan  for 
assuring  effective  use  of  grant  funds; 

7.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support;  and 

8.  The  adequacy  of  the  project's  plan 
to  develop  and  use  methods  designed  to 
attract  and  maintain  minority  and 
disadvantaged  students  to  train  as 
physician  assistants. 

Other  Considerations 

In  addition,  the  following  funding 
fjctorsmay  be  applied -in  determining 
the  funding  of  approved  applications: 

1.  Funding  preference  is  defined  as 
Uie  funding  of  a  specific  category  or 
group  of  apprmed  applications  ahead  of  - 
other  categories  or  groups  of  approved 
applications,  such  as  competing 
continuation  projects  ahead  of  neu- 
projects.  -  - 

2.  Funding  priority  is  defined  as  the 
Javorable  adjustment  of  aggregate  review 
-scores  when  appUcations  meet  specified 
objeciive  criteria. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  w  hich  do  not 
request  consideration  for  a  funding 
factor  will  be  reviewed  and  given  full 
consideration  for  funding. 

General  Statutory  Funding  Preference 

As  provided  in  section  791(a)  of  the 
PHS  Act.  preference  will  be  given  to  any 
tqualified  applicant  that— 


(A)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 

(B)  during  the  2-year  period  preceding 
the  fiscal  year  for  which  an  award  is 
sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings.  This  preference  will 
only  be  applied  to  applications  that  rank 
above  the  20th  percentile  that  have  been 
recommended  for  approval  by  the  peer 
review  group. 

"High  rate"  means  that  20  percent  of 
the  physician  assistant  program 
graduates  in  academic  year  1992-93  or 
academic  year  1993-94.  whichever  is 
greater,  are  spending  at  least  50  percent 
of  their  work  time  in  clinical  practice  in 
these  settings. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1992-93  and  1 993-94,  the  rate  of 
physician  assistant  program  graduates 
in  these  settings  has  increased  by  at 
least  50  percent  and  that  not  less  than 
15  percent  of  the  academic  year  1993- 
94  graduates  are  working  in  these 
settings. 

Additional  information  concerning 
the  implementation  of  this  preference 
was  published  in  the  Federal  Register  at 
59  FR  15741,  dated  April  4,  1994. 

To  allow  new  programs  to  compete 
more  equitably  in  FY  1995,  criteria  for 
the  statutory  and  the  administrative 
funding  preferences  have  been 
developed  to  apply  only  to  them.  These 
criteria  are  provided  in'the  application 
materials. 

Funding  Preference  for  Fiscal  Year 
1995 

The  following  funding  preference 
which  was  established  in  FY  1994  after 
public  comment  at  59  FR  2624.  dated 
May  9;  1994.  will  be  continued  in  FY 
1995: 

A  funding  preference  will  be  given  to 
.  established  physician  assistant  training 
programs  which  can  demonstrate  that 
(a)  more  than  50  percent  of  their    ■ ' 
graduates  in' 1994  entered  a  generalist 
specialty  (family  "medicine,  general 
internal  medicine,  general  pediatrics); 
or  (b)  an  average  of  40  percent  of 
graduates  over  the  last  3  years  (1992. 

1993,  and  1994)  entered  a  generalist 
specialty. 

Funding  Priority  for  FY  1995 

The  following  priority  which  was 
established  in  FY  1994  "after  public    ' 
comment  at  59  FR  2065,  dated  May  19, 

1994.  will  be  continued  in  FY  1995: 
A  funding  priority  will  be  given  to 

approved  applications  that  can 
demonsfrate  either  substantial  progress 
over  the  last  3  years  or  a  significant 


experience  of  10  or  more  years  in 
enrolling  and  graduating  trainees  from 
those  minority  or  low-income 
populations  identified  as  at  risk  of  poor 
health  outcomes. 

To  allow  new  programs  to  compete 
more  equitably  in  FY  1995,  criteria  for 
the  funding  priority  have  been 
developed  to  apply  only  to  them.  These 
criteria  are  provided  in  the  application 
materials. 

Information  Requirements  Provision 

Under  section  791(b)  of  the  Act,  the 
Secretar>-  may  make  an  award  under  the 
Grants  for  Programs  for  Physician 
Assi.stants  only  if  the  applicant  for  the 
award  submits  to  the  Secretary  the 
following  information: 

1.  A  description  of  rotations  or 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

.2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

3.  With  respect  to  individuals  who  arv 
from  disadvantaged  backgrounds  or 
from  medically  underserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

4.  If  applicable,  the  number  of  pecent 
graduates  who  have  chosen  careers  in 
p.nmary  health  care. 

5.  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  e.xtent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  title. 

Additional  details  concerning  the 
implementation  of  this  information 
requirement  were  publi.shed  in  the 
Federal  Register  at  58  FR  43642,  dated 
August  17,  1993,  and  will  be  provided 
in  the  application  materials. 

Paperwork  Reduction  Act 

The  standard  application  form  PHS 
602:?-!,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  This 
approval  includes  the  burden  for 
collection  of  information  for  the 
statutory  general  preference  and  for  tlie 
information  requirement  provision. 
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lOMB  0915-0060,  expiration  date  7/31/ 
95) 

Application  Reqnesfs 

RequPb's  for  applicatiaa  matetials  and 
questions  regarding  grants  policy  and 
businf.'^'^  oanagement  issues  should  be 
directe  !  '•cr.  Ms.  Judy  Bowen,  Grants 
^4anagei;^€ut  Specialist  (D-21).  Bureau 
of  Heahb  Professions,  Heahh  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  8C-26,  Parklawn 
Building.  Rockville.  Maryland  20857, 
Telephone:  (301)443-6960,  FAX:  (301) 
443-6343. 

Completed  applications  should  be 
forwarded  to  the  Grants  Management 
Branch  at  the  above  address. 

Questions  regarding  progranunatic 
information  should  be  directed  to:  Mr. 
Louis  D.  Coccodrilli,  Acting  Chief, 
AHEC  and  Special  Programs  Branch, 
Division  of  Medicine,  Bureau  of  Health 
Professions,  Health  Resources  and 
Serv  ices  Administration,  5600  Fishers 
Lane,  Room  9A-05,  Parklawn  Building, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6950.  FAX:  (301 )  443-8a9a 

The  application  deadline  date  for 
receipt  of  applications  is  Decercber  12, 
1994.  Applications  shall  be  considered 
to  be  "on  time"  if  they  are  either 

1.  Received  on  or  before  the 
established  deadline  date,  or 

2.  Sent  on  or  before  the  establisht*d 
deadline  and  received  in  time  for 
orderly  processing.  (Appbcants  should 
request  a  legibly  dated  U.  S.  Postal 
Service  postmark  or  obtain  a  tegiWy 
dated  receipt  from  a  commercial  carrier 
or  the  U.  S.  Postal  Service.  Private 
metered  postntaiics  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program  is  listed  at  93.886  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implement»»d  through  45 
CFR  part  100). 

This  program  is  not  subject  to  tbtf 
Public  Health  S^tem  Rpporting 
Reqjuirements. 

Dated:  Atii^st  2S.  1994. 
Ciro  V.  Suaaya, 
Administrator. 

|FR  Dtx:.  94-21447  Fikd  »-30-94;  «:4»am( 
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National  Institutes  of  Health 


Prospective  Grant  of  Exclusive 
License:  CalanoUde  Antiviral 
Compounds,  Compositions,  and  Uses 
Thereof 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
wiUi  15  U.S.C.  209(cMl)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  world-wide 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  Applications 
SN  07/861,249  and  08/065,618  both 
entitled  "Calanolide  Antiviral 
Compounds,  Compositions  and  Uses 
Thereof  and  related  foreisn  patent 
applications  to  MediChem  Research, 
Inc.  of  Lemont,  IL.  The  patent  rights  in 
this  invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  IJ.S.C 
209  and  37  CFR  404.7.  Ft  is  anticipated 
that  this  license  may  be  limited  to  the 
field  of  treatment  of  AIDS.  This 
prospective  exclusive .Kcense  may  be 
granted  unless  v«thin  60  days  from  the 
date  of  this  published  notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  tJiat  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  patent  apphcatiuns  describe  the 
chemical  structures  of  and  methods  for 
isolating  and  purifying  coumariivs  from 
an  extract  of  the  tropical  r»in  forest  trees 
Calophyllum  langerum  and  a  related 
species  in  the  genus,  Calc^hyllum. 
teysmarmii.  This  new  class  of 
compounds  and  their  analogs,  also, 
referred  to  as  calanolides  and 
costatolides  respectively,  strongly 
inhibit  HIV-1  replication  and 
cytopalhidty  in  vitra  These  compounds 
may  have  advantageous  pharmacologic, 
toxicologic  andior  antiviral  properties, 
especially  in  the  treatment  of  ADDS. 
ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  conunents 
and  other  materials  relating  to  the 
contemplated  license  should  be  direrteti 
to:  Steven  M.  Ferguson.  TechnoI«igy 
Licensing  Specialist,  Office  of 
Technology  Transfer.  National  tnstitotes 
of  Health.  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852. 
Tolophone:  (301)  494i-7735;  Facsiniite: 
(301)  402-0220;  E-n»aili 
Steve_Fergusan«NlHOD601. 
Applications  for  a  license  filed  in 


response  to  this  notice  will  be  treatwi  as 
objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
lic-ense  which  are  received  by  NIH 
within  sixty  (60)  days  of  this  notii.c  will 
be  considered.  A  signed  Confidential 
Disclosure  Agreement  will  be  reqiiin'd 
to  receive  copies  of  the  patent 
applications. 


Dated:  August  20, 1994. 

Barbara  M.  McGarey. 

Df'puty  Dirfctor.  OfficeofTechnotogy 
Tmnsfpr. 

|FR  Do«:.  94-21519  Filed  8-30-94;  8:4.5  sml 
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Prospective  Grant  of  Exclusive 
License:  Methods  of  Producing  Viral 
Proof  Barriers 

AGENCY:  National  Institutes  of  Hedhh. 
Public  Health  Service,  DHHS 

ACTION:  Notice. 

SUMMARY:  This  is  nobce  in  acrordanrre 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health"  (NIH),  DepartBtwnl  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  worldwide,  limited  field 
of  use,  exclusive  license  to  prairtice  the 
invention  embodied  in  U..S.  Patent 
Application  N\unber  07/906.716, 
entitled  "Method  for  Viral-Proofing  n 
Protective  Barrier,"  to  White  Knight 
Health  Care  Inc.,  ha\ing  a  place  of 
business  in  A.shville,  North  Carolina. 
The  patent  rights  in  these  inventions 
have  been  assigned  to  the  United  Statt;s 
of  America.  Foreign  patent  applications 
arc  pending  for  the  subject  U.S,  Pafrnt 
Application. 

The  prospective  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  The  field  of  u^e 
for  the  proposed  license  will  be  health 
care  worker  protective  (Uotkii^  such  as 
gowns,  surgical  masks,  and  surgical 
drapes.  The  prospective  exclusive 
license  may  be  granted  unless,  within 
sixty  (bO)  days  from  the  date  of  this 
published  notice,  NIH  receives  written 
evidence  and  argument  that  estabhshes 
that  the  grant  of  the  exclusive  licetjse 
would  nut  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

This  invention  relates  to  nhethods  ot 
producing  viral  proof  barriers  suiii  as 
surgical  gowns,  drapes,  and  the  tike. 
Tests  have  confirmed  that  barriers 
treated  with  the  methods  of  the  subjm.l 
invention  can  repel  virus  pajticles  such 
as  bespes  simplex  virus  fHSV),  bep<irifis 
B,  and  other  viral  particles. 


ADDRESSES:  Requests  for  a  copy  of  the 
subject  patent  application,  inquiries, 
and  comments  relating  to  the 
contemplated  license  should  be  directed 
to:  J.  E.  Fahner-Vihtel.ic,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard. 
Suite  325,  Rockville.  Maryland  20852- 
3804.  A -signed  confidentialify 
agreenient  will  be  required  to  receive 
copies  of  patent  appHcatrons.  Properly 
filed  competiirg  applications  for  a 
license  filed  in  respon.se  to  this  noUce  ' 
will  be  treated  as  objections  to  the  grant 
of  the  conle.Tiplated  license  Only       -  ' 
written  comments  and/or  applications 
for  a  license  which  are  recei.ved  by  the  . 
NIH  Office  of  Technology  Transfer  on  or 
before  October  31,  1994  will  be 
considered. 

Dated:  August  20,  1994. 

Barbara  M.  McGarey. 

npptity  Director.  Office  of  Technology    - 
Transfer. 

IFR  Doc.  94-21520  Filed  8-30-94;  8:4S.anil 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing- 
Commissioner 

[Docket  No.  N-94-3813;  FR  3779-N-01] 

New  Partnerships  To  Expand 
Homeownership  Opportunities;  Notice 
of  Public  Meetings 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  notice  announces  a 
.series  of  open  meetings  to  be  Conducted 
by  the  Department  of  Housing  and 
Urban  Development  to  discuss  new 
partnerships  to  expand  homeownership 
opportunities  in  America.  Participants 
in  the  meetings  will  include 
representatives  of  organizations  from 
the  private,  public,  and  community 
sectors.  The  purpose  of  these  meetings 
is  to  discuss  reaching  all-time  high 
national  homeownership  rates  by  the 
end  of  the  decade,  with  millions  of  new 
homeowners,  including  new 
homeowners  from  racial  and  ethnic 
minority  groups,  low  and  moderate 
income  families,  recent  immigrants, 
young  first-time  homebuyers,  and  other 
underserved  populations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Weiss,  Special  Assistant  to  the 
Secretary,  Office  of  the  Secretary,  HUD. 
room  10222,  451  Seventh  Street,  S\V., 
Washington.  DC  20410-0500,  telephone 


(202)  708-3630  (not  a  toll-free  number). 
The  toll-free  TDD  number  is  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

Time  and  Place 

Initial  meetings  will  be  held  on 
August  31,  at  1:00  p.m.  and  3:00  p.m. 
and  are  subject  to  change.  Location  of 
the  meetings  will  be  determined  subject 
to  anticipated  attendance.  Interested 
l^arties  are.  therefore,  encouraged  to 
contact  Marc  Weiss  at  (202)  708-3630  to 
confirm-attendance  and  location  of  the 
meetings.  Future  meetings  will  be  held 
on  an  ad  hoc  basis.  Information  on 
future  metii.; ;,s  can  also  be  obtained 
from  Marc  Weiss  in  the  Office  of  the 
Secretary. 

Issues 

Meetings  vvill  focus  on  one  or  more  of 
the  following  issues:  Goals  and 
Subgoals;  Cutting  Financing  Costs; 
Cutting  Production  Costs;  Opening 
Markets  and  Targeting  Underserved 
Populations:  Targeting  Areas  and 
Building  Communities;  Raising 
Awareness  and  Expanding 
Opportunities  through  Information. 
Education,  and  Counseling;  and 
Governance.  Reijivention,  and  Long- 
Term  Structure. 

Public  Participation 

These  are  open  meetings.  Attendance 
is  open  to  the  public.  In  order  to  ensure 
adequate  accommodations  for  everyone, 
interested  parties  are  encouraged  to 
contact  the  IDepartnient  prior  to  the 
meeting. 

The  Department  believes  that  these 
meetings  ai^  not  subject  to  the  Federal 
Advisory  Committee  Act  (FACA).  The 
meetings  will  focus  on  the  exchange  of 
information  and  not  serve  as  a  forum  to 
obtain  consensus  advice  or 
recommendations.  In  addition,  all 
attendees  will  be  permitted  to 
participate  in  the  discussion  and 
activities  of  the  group  and  its  sub- 
groups. 

Dated:  August  26, 1994. 
leanne  K.  Engel. 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner 
(FK  Doc.  94-21576  Filed  8-29-94:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-010-94-4191-01J 

Notice  of  Intent  To  Prepare  a 
Supplemental  Environmental  impact 
Statement  and  To  Conduct  Scoping  for 
the  Barrick  Goidstrike  Mines  Inc.  Betze 
Project  in  Elko  and  Eureka  Counties, 
NV 

AGENCY:  Bureau  of  Land  Management.  ' 
hUerior. 

ACTION:  Notice  of  Intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement  and  to  conduct  scopins^  for 
the  Barrick  Goidstrike  Mines  Inr  Betze 
Project  in  Elko  and  Eureka  Counties. 
Nevada. 

SUMMARY:  Pursuant  to  Section  102(2){c) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the  Bureau  of 
Land  Management,  Elko  District  Office, 
prepared  an  Environmental  Impact 
Statement  (EIS)  with  respect  to  Barrick 
Goidstrike  Mines  Inc  's  (Barrick  s)  Betze 
Project.  The  Final  EIS  and  Record  of 
Decision  for  the  Betze  Project  were 
issued  on  June  10,  1991.  The  Final  EIS 
included  a  description  of  the 
environmental  impacts  projected  to 
result  from  groundwater  pumping 
conducted  by  Barrick  to  lower  the  local 
groundwater  elevations  below  the 
proposed  Betze  mining  operations. 
Since  the  Betze  EIS  was  issued, 
Barrick's  implementation  of  the 
pumping  operations  and  its  monitoring 
of  groundwater  elevations  have 
provided  new  information  regarding  the 
pumping  requirements  and  potential 
environmental  impacts  of  pumping 
operations.  The  Bureau  has  determined 
that  a  Supplemental  EIS  should  be 
prepared  to  assess  the  potential 
environmental  impacts  of  the  pumpint; 
and  wafer  management  operations 
associated  with  Barrick's  mining 
operations. 

DATES:  Written  comments  on  the 
scoping  process  will  be  accepted 
through  October  3.  1994.  Public  scopin^j 
meetings  will  be  held  beginning  at  7:00 
p.m.  on  September  14,  1994,  at  the 
Bureau  of  Land  Management,  Elko 
District  Office,  3900  E.  Idaho  St..  Elko. 
Nevada,  and  beginning  at  7:00  p.m.  on 
September  15,  1994,  at  the  Holiday  Inn, 
1000  E.  6th  St..  Reno.  Nevada. 

ADDRESSES:  Written  comments 
concerning  the  scope  of  the 
supplemental  analysis  should  be  sent  to 
Nick  Rieger.  Betze  Project  Leader. 
Bureau  of  Land  Management,  P.O.  Bo\ 
831.  Elko.  Nevada  89803.  Written 
comments  may  be  sent  to  the  above 
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address  on  or  beiore  the  chose  of 

business  on  October  3,  1994. 
FOR  FURTHER  mfOPMAnOH  COtfTACT: 
For  addii-'inal  infonnation,  write  to  the 
above  a  it -ess  or  call  Ni<k  Riej^er  (702) 
7S3-0200. 

SUPPLEMENTARY  WFORMATION:  In 
response  to  a  Pljn  of  Operations 
submitted  in  April  1989,  the  Bureau  of 
Land  Mana^^ement.  Elko  EHsfrMt  Offu^e, 
prepared  an  EIS  with  respect  to 
Borrjck's  Betze  Project.  The  Draft  EIS  for 
the  Betze  Project  was  issued  on  January 
11,  1991,  and  a  sixty-day  pubiii: 
comment  period,  including  two  public 
meetings,  followed.  The  Final  EIS  and 
Re«;ord  of  Decision  for  the  Betze  Projet.t 
were  issued  on  >une  10,  1991.  The  Eletze 
Projetrt  includes  the  development  of 
Barrick's  existing  Post  Pit  laterally  and 
deeper,  to  completely  mine  the  Betze 
Deposit.  Because  the  Betze  Deposit  is 
lo<:ated  below  the  elevation  of  the  local 
groundwater  system,  Barrick  must 
pump  groundivater  from  the  mine  area 
to  lower  the  groundwater  table  below 
mining  operation  levels.  The  Betze  HS 
des<,Tibed  the  projected  pumping  and 
water  management  operations  and 
assessed  the  environmental  impacts  of 
those  operations. 

Since  the  Betze  EIS  was  issued. 
Barrick  through  operational  experiemrr 
and  moritoring,  has  acqtiired  additional 
information  regarding  the  pumping  rates 
required  to  lower  groundwater 
elevations  in  the  mining  area.  This 
includes  the  nature  and  extent  of  the 
ro*;k  type  from  whi<:h  groundwater  is 
being  pumped  and  the  hydrologit: 
(;ounet:tion  between  the  groundwater 
being  pumped  and  surface  waters  in  the 
vicinity  of  Barrick's  mining  oper.itions. 
This  rjew  information  indicates  that  the 
highly  transmissivearea  from  which  the 
groundwater  is  being  pumped  is  more 
extensive  than  proje<.ted  at  the  time  the 
Betze  EIS  was  prepared.  Conseqiienth-. 
the  vohime  of  water  pumped  and  thi' 
rate  of  pumping  is  greater  than 
originally  predicted  and  analyzed. 
Barrick's  monitoring  program  also 
indicates  that  groundwater  levels  are 
being  drawn  down  over  a  larger  area 
than  projected  at  the  time  of  the  Betze 
EIS.  The  monitoring  program  Iwis  also 
provided  additional  data  regarding  the 
potential  hydrologic  connection 
between  the  groundwater  being  pumped 
aBd  surface  waters  in  the  vicinity  of 
Barrick's  operations. 

Barrick  is  presently  pumping 
approximately  6fi.500  gallons  per 
ruinute  (gpm)  to  lower  the  groundwater 
table.  Barridi  uses  approximately  2,000 
to  4.000  gpm  for  mining  and  iniLling 
opentions.  Water  not  used  in  mining 
and  milling  flows  into  the  TS  Reservoir 


which  is  located  about  four  miles 
southwest  of  the  Betze  Pit.  Ekiring  half 
the  year  about  1.5.000  gpm  is  used  for 
irrigation  of  alfalfa  fields  lo«;ated  down 
gradient  from  the  reservoir  in  Botdder 
Valley.  Another  20,000  gpm  is  injected 
or  infiltrated  into  the  groundwater  in  a 
portion  of  Boulder  Vailey.  The  bulk  of 
the  remaining  water  in  the  reservoir 
infihrates  into  the  water  table  through  a 
high-angle  fault  located  within  the 
impoundment  area.  As  a  result,  the 
water  table  beneath  the  reservoir  has 
risen  and  mounded  in  Boulder  Valley. 
This  moiuiding  has  also  «Jtjated  several 
springs  and  assot:iated  wetlands  in  the 
valley  where  the  groundwater  has 
intert;epted  the  surface. 

The  Bureau  is  proposing  to  contratit 
with  a  third  party  for  the  preparation  of 
.1  supplement  to  the  Betze  EIS  that 
would  describe  the  new  information 
gathered  since  the  Betze  EIS  was 
prepared  and  would  describe  an> 
changes  in  the  projected  environmentai 
impacts  as  a  residt  of  the  new 
informatioii.  In  addition,  the 
Supplemental  EIS  will  also  asseiis  the 
cumulative  impacts  of  groundwater 
pumping  to  lower  elevations  and  for 
longer  periods  of  time  a.sso<iated  with 
mining  of  other  nearby  deposits  within 
the  area  from  which  grouiwlwater  would 
be  pumped,  e.g.,  the  Deep  Post  and 
Meikle.  ft  is  anticipated  that  the 
Supplemental  EIS  will  fo<:us  attention 
on  five  issues  of  special  i:on<:ern  to  the 
BLM:  livestock  operations,  threatened 
and  endangered  species,  wetland  and 
riparian  vegetation,  wildbfe  and 
fisheries  resources,  and  siu^je  and 
groundwater  resources  inchiding  tlw» 
potential  effects  from  Barrick's 
operations  on  the  Humboldt  River. 

The  Betze  EIS  Record  of  De«;ision 
included  stipulations  requiring  Barrit  k 
to  monitor  the  effect  of  its  pumping 
operations  on  groundwater  and  also 
included  stipulations  sperifiially 
intended  to  mitigate  the  potential 
impacts  of  Barrit:k*s  groundwater 
pumping  operatioiis.  The  stipulations 
also  ii>cluded  a  requirement  that  Barrick 
establish  a  Sl.OOO.OOO.OO  fund  for 
monitoring  and  mitigation  of  possible 
adverse  environmental  impacts  that 
were  not  specifically  identified  in  the 
Betze  EIS.  The  Supplemental  EIS  will 
evaluate  a  range  of  mitigating  measures 
to  minimize  these  environmental 
impa<7ts  ai>d  to  assure  that  Barrick's 
operations  do  not  resuh  in  undue  or 
unnecessary  degnidation  of  public 
lands.  The  special  fund  described  above 
would  be  applied  to  any  additional 
mitigation  subsequently  identified  in 
the  Supplemental  EIS. 

It  is  important  that  those  interested  in 
this  proje<:t  particijiate  in  the  scopirfg 


and  commenting  process.  To  achieve 
the  best  possible  analysis,  comments 
should  be  as  spetsfic  as  possible.  The 
tentative  project  schedule  is  as  killows. 

Begin  Piibfie  Ownnient  Period — 5)»^i"mb^r  2. 

1994 
lssuan(.t?  of  Draft  Supplumental  EIS — Au^^ust 

30.1985 
Kile  Final  .Suppl«jnent;il  EIS — Deceuilwr  2H 

1995 

Comntents  on  the  scope  of  the 
supplemental  EIS  should  be  diret-lf-tt  lu 
the  attention  of  NitJt  Rieger,  Betze 
Project  Leader  at  the  Bureau  of  Land 
Management,  Elko  District  Offiij^,  P.O 
Box  831.  Elko,  Nevada  89803. 
l".omments  must  be  received  by  the  •  iitsf 
oi  business  on  October  3,  ^'i^^A. 

Dated:  Augu<rt  25,  1»94. 
Kodney  Harris, 
District  MdiiuiiT. 

|FR  Du«:.  94-21460  Fih'il  »-30-94;  »  45  atnl 
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[WY-030-04^11 0-03] 

Environmental  Statements; 
Availability,  etc.:  Creston/Blue  Gap 
Natural  Gas  Profect,  WY 

AGENCV:  Bun>;ni  of  l^md  Managenjerit. 

Interior. 

ACTION:  Notice  of  Availabkhty  of 

Creston/Blue  Gap  Natural  Gas  Projwjt 

Final  Environmental  Impact  Statenient 

(EIS) 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  tfie 
availability  of  the  Creston/Bhie  Cap 
Natural  Gas  Project  Final  Environmental 
Impact  Statunrtent  analyzing  the 
environmental  con.sequences  of  a 
proposed  natural  gas  exploration, 
development,  and  production  oper^tlknt 
in  the  Creston/Blue  Gap  Area  of 
southwestern  Carbon  and  southeastern 
Sweetwater  Counties,  Wyomiiig.  The 
Final  EIS  is  abbreviated  and 
in»a>rporates  the  Draft  EIS  by  refereji^v 
The  project  area  etHX)mpasses 
approximately  207.746  acres  within 
portiojw  of  Townships  14  through  19 
North,  Ranges  91  through  94  West. 
DATES:  Comments  on  the  Final 
Environmental  Impact  Statement  must 
be  postmarked  by  September  30, 1994 
ADDRESSES:  Comments  on  the  Fmal 
Environmental  Impact  Statement  shouJri 
be  sent  to  Dr.  Bob  Tigner,  Rawhas 
District  Office,  Bureau  of  Land 
Management,  P.O.  Box  670,  R.iwlins. 
Wyoming  H2301. 

FOR  FtmiHER  mfORMATION  COMTACT:  Dr. 
Bob  Tigner,  Rawhns  District  Office, 
Btueau  of  Land  Management,  P.O.  Box 
fi70,  Rawhns,  IVvoming  83301,  phone 
■«)7-324-7171. 


SUPPLEMENTARY  INFORMATION:  The  Final 
Environmental  Impact  Statement 
analyzes  three  project  development 
alternatives  and  the  no  action 
alternative.  The  proposed  project  is  to 
explore  for  and  develop  natural  gas  and 
oil  resen'ed  present  in  the  Mesaverde 
Group  at  depths  of  approximately  8500 
feet  in  the  Creston/Blue  Gap  Area.  The 
proposed  project  involves  drilling  and 
development  of  200  to  330  natural  gas 
wells  primarily  on  160-acre  spacing 
patterns  within  and  adjacent  to  existing 
natural  gas  units  present  on  the  project 
area. 

Datf'd:  August  24.  1994. 
Robert  A.  Betmett, 
Artii}g  State  Director. 
|FK  Di>c  94-21479  Filed  8-30-94;  8:45  ami 
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[UT-050-03-4210-05] 

Notice  of  Availability 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Plan  Amendment,  Notice  of 
Availability. 

SUMMARY:  The  Bureau  of  Land 
Management  completed  a  Propo,<;ed  Plan 
Amendment/E/UFONSI  for  the  House 
Range  Resource  Management  Plan  on 
March  1. 1994.  and  for  the  Warm 
Springs  Resource  Management  Plan  on 
March  15,  1994.  All  public  lands  and 
the  mineral  estate  have  been  analyzed. 
The  final  enxdronmental  assessments 
(EAs)  revealed  no  significant  impacts 
from  the  proposed  actions.  The  House 
Range  Resource  Management  Plan 
(HRRMP)  would  be  amended  to  identify 
the  following  public  lands  and  mineral 
estate  suitable  for  sale  to  Nephi  City 
Corporation  for  the  purpose  of  a 
regional  sanitary  landfill.  The  oil  and 
gas  resources  would  be  reserved  to  the 
United  States: 

T.  l.TS.R.  1  W. 

Salt  Lake  Meridian  (SLM).  Utah 

Si'.c.  15,  VVV.iMEr'.aNWiA,  NW'ANVVV4. 
S^  A'W'A,  SVVV4 

(k)ntdining  300  acres  in  |uab  Country. 

The  Warm  Springs  Resource 
Management  Plan  (WSRMP)  would  be 
amended  to  identify  the  following 
public  lands  and  mirveral  estate  suitable 
for  sale  to  Millard  County  for  two 
regional  sanitary  landfills.  However,  the 
oil  and  gas  and  geothennal  resources 
would  be  reserved  to  the  United  States 
for  the  subject  lands  described  in 
Township  17  and  the  oil  and  gas 
resources  would  be  reserved  to  the 


United  States  for  the  subject  lands 
described  in  Township  22. 

T.  17S..R.  6W.. 

Salt  Lake  Meridian  (SLM) 

Sec.  24,  NV.:SE'.'4 

Containing  80  acres  in  Millard  County. 
T.  22  S..  R.  19  \V.: 

Salt  Lake  Meridian  (SLM) 
Sec.  5.  lot  5 
Containing  21.13  acres  in  Millard  County. 

Contains  a  combined  total  of  101.13 
acres  in  Millard  County.  A  Notice  of 
Intent  proposing  to  amend  the  RMPs 
was  published  in  the  Federal  Register 
on  April  15,  1993. 

These  plan  amendments  would  allow 
the  House  Range  Resource  Area  and  the 
Warm  Springs  Resource  Area  to  sell  the 
identified  public  land,  at  fair  market 
appraisal  value,  to  Nephi  City 
Corporation  and  Millard  County, 
respectively,  pursuant  to  Section  203  of 
the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976  (90 
Stat.  2750.  43  U.S.C.  1713),  Section  209 
of  FLPMA  of  1976  (90  Stat.  2757,  43 
U.S.C.  1719),  and  Title  43  CFR  Part  2710 
of  the  Federal  Regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
F.  Rex  Rowley.  Area  Manager  of  House 
Range  and  Warm  Springs  Resource 
Areas.  15  East  500  North,  P.O  Box  778 
Fillmore,  Utah  84631.  Existing  plaiuiing 
documents  and  information  are 
available  for  review  at  the  above  address 
or  telephone  (801) 743-6811. 
SUPPLEMENTARY  INFORMATION:  The 
planning  amendment  is  subjeti  to   • 
protest  from  any  adversely  affected 
party  who  participated  in  the  planning 
process.  Protests  must  be  made  in 
accordance  with  provisions  of  43  CFR 
1610. .5-2.  as  follows:  Protests  must 
pertain  to  issues  that  were  identified  in 
the  plan  or  through  the  public 
participation  process.  As  a  minimum, 
protests  nrust  contain  the  name,  mailing 
address,  telephone  number,  and  interest 
of  the  person  filing  the  protest.  A 
statement  of  the  issue  or  issues  being 
protested  must  be  included.  A  statement 
of  the  part  or  parts  being  protested  and 
a  citing  of  pages,  paragraphs,  maps,  etc., 
of  the  proposed  amendment,  where 
practical,  shouid  be  included.  A  copy  of 
all  documents  addressing  the  issues(s) 
submitted  by  the  protester  during  the 
planning  process  or  a  reference  to  the 
date  when  the  protester  discussed  the 
issue(s)  for  the  record.  A  concise 
statement  as  to  why  the  protester 
believe  the  BLM  State  Director's 
decision  is  incorrect.  Protests  must  be 
received  ifey  the  Director  of  the  Bureau 
of  Land  Management.  18th  and  C  Street, 
NW.  Washington.  DC  20240.  within  30 


days  after  the  publication  of  this  Notice 
of  Availability  for  the  planning 
amendment. 

Dated:  August  24.  1994 
Thomas  F.  Slater, 
Acting  State  Director 
|FK  Doc.  94-21458  Filed  8-30-94;  8:45  am) 

BILLING  CODE  4310-OO-M 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

.The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.): 

Applicant:  Florida  State  University. 

Panama  Canal  Branch,  Panama. 

PRT-792844 
The  applicant  requests  a  permit  to 
import  .serum  samples  taken  from 
captive-born  and  wild  caught  cotton 
topped  tamarins  (Saguinus  oedipus 
g'^offroyi)  in  Panama  for  scientific 
research  to  enhance  sunival  of  the 
species. 

Applicant:  Michael  Kratze.  Dallas.  TX. 
PRT-793556 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [DamoJiscus  dorcas 
dorcns)  culled  from  the  captive  herd 
maintained  by  Mr.  R.M.  Hockly. 
"Cullendale".  Bedford.  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  sur\ival  of  the  spetiies. 
Applicant:  AAZPA  SSP  for  Black  Rhino. 
Brownsville.  TX  PRT-792995 

Applicant  requests  a  permit  to  re- 
export a  pair  of  testicles  taken  from  a 
captive-held  Black  rhinoceros  [Diceros 
bicnmis)  to  the  Western  Plains  Zoo, 
Dubbo.  South  Wales.  Australia  to 
enhance  the  propagation  and  survival  of 
the  species  through  captive  breeding 
using  artificial  insemination. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  420(c).  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
ax-ailable  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  bv  any 
party  who  submits  a  wTitten  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
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date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/3,58-2104); 
FAX:  (703/358-2281). 

Dated:  August  26.  1994. 
Caroline  Anderson, 

Acting  Chief.  Branch  of  Permits.  Office.of 

Management  Authority. 

|FR  Doc.  94-21503  Filed  8-30-94:  8:4.5  am] 

BILLING  CODE  4J10-6S-P 


Notice  of  Receipt  of  Applications  for 
Approval 

The  following  applicants  have 
applied  for  approval  to  conduct  certain 
activities  with  birds  that  are  protected 
in  accordance  with  the  Wild  Bird 
Con.servation  Act  of  1992.  This  notice  is 
provided  pursuant  to  Section  112t4)  of 
the  Wild  Conservation  Act  of  1992.  .50 
CFR  15.26(c). 

Applicant:  Victor  J.  Hardaswick, 
Genterville,  SD.  The  applicant  wishes  to 
establish  a  cooperative  breeding 
program  for  the  European  goshawk 
(Accipiter gentilis  gfintilis).  European 
sparrowhawk  [Accipiter  nisus).  Spanish 
peregrine  falcon  (Faico  peregrihus 

■     brnokei),  European  peregrine  falcon 
(FaIco  perpgrinus  peregriniis], 
Australian  peregrine  falcon  (Falco 
peregriniis  inacropus]  and  the  South 
American  peregrine  falcon  (Falco 
peregrinus  casaini).  The  applicant 
wishes  to  be  an  active  participant  in  this 
program  with  two  other  private 
individuals.  The  South  Dakota  Raptor 

-    Trust  has  assumed  the  responsibility  lor 
the  oversight  of  the  program. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  44tJl  North  Fairfax  Drive, 
Room  42bC.  Arlington.  Virguiia  2220a 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Do<:umenfs  and  other  information 
^     submitted  with  these  applications  are 
available  foi  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  w  ifhin  30  days  of  the 
date  ol  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420C,  Arlington, 
•     Virginia  22203.  Phone:  (703/358-2104): 
FAX:  (703/358-2281). 


Diitc.i:  August  26,  1994.. 
Margaret  Tieger, 

Acting  Chief  Branch  of  Permits.  Office  of 
Miintigement  Authority. 

jFR  Doc.  94-21502  Filed  8-30-94:  8:4.5  ami 

BILLING  CODE  4310-55-M 


National  Park  Service 

Mt.  Shasta  Historic  District; 
Determination  of  Eligibility  for  the 
National  Register  of  Historic  Places 

ACTION:  Request  for  comments. 

On  March  11,  1994,  the  Mt.  Shasta 
Historic  District  was  determined  eligible 
for  listing  in  the  National  Register  of 
Historic  Places.  The  property  was 
determined  to  meet  National  Regi.'^ter 
Criterion  A  (as.sociated  with  important 
events)  in  the  area  of  Ethnic  Heritage: 
Native  American  because  of  its  long 
history  of  use  and  traditional 
importance  to  several  different  Nati\e 
American  tribes.  This  finding  was  based 
upon  nearly  a  dozen  publi(:ly-a\ailable' 
professional  reports  and  approximately 
200  letters  submitted  by  the  Forest 
Serv  ice  to  the  Keeper  of  the  National 
Register,  which  address  the  historical 
and  cultural  significance  of  Mt.  Shasta. 
The  National  Park  Service  received 
additional  letters  regarding  the 
.significance  of  Mt.  Shasta.  The  reports 
were  prepared  for  the  Forest  Service  as 
part  ofits  survey  to  identify  properties 
that  are  eligible  for  listing  in  the 
National  Register  under  its 
responsibilities  under  Section  lOfi  t>f  the 
National  Historic  Preservation  Act  of 
1966.  A  copy  of  the  determination  is 
available  from  the  National  Register  of 
Historic  Places,  National  Park  Service. 
P.O.  Box  37127,  Washington.  DC  2t)013- 
7127. 

The  documentation  previously 
submitted  to  the  National  Register 
indicates  that  the  entire  Mt.  Shasta  is 
significant  and  the  properly,  most 
appropriately,  should  be  (.lassified  ns  n 
"district."  The  boundary  of  the  Mt. 
Shast.a  Historic  District  is:  "The 
northernmost  point  is  a  point  on 
Military  Pass  Road  approximately 
midway  between  the  Southern  Pacific 
Railroad  tracks  and  Highway  97.  theni:e 
westerly  midway  between  the  railroad 
tracks  and  the  highway  to  its 
intersection  with  the  National  Forest 
boundary,  thence  south  along  the 
.  National  Forest  boundary  to  Howard 
east  of  the  town  of  Mt.  Shasta,  thence 
following  the  McCloud  River  Railroad 
tracks  eastward  to  the  Pilgrim  Creek 
Road,  thence  northeast  to  Coonrod  Flat, 
thence  northwest  along  Ash  Creek  to 
Military  Pass  Road,  thence  back  to  the 
j^oint  of  beginning."  Based  on  Forest 


Service  documentation,  this  area  has 
been  established  using  a  mixture  of 
geographic  referents,  including 
manmade  features  (e.g.,  railroad  tracks) 
and  natural  features  (e.g.,  buttes). 
Within  this  boundary  are  all  the  specific 
places  mentioned  in  the  historical 
studies  and  recent  interv  iews. 

Since  the  determination  of  eligibility 
was  iiTade,  property  owners  within  the 
boundary  of  the  determined  eligible  area 
and  individuals  nationwide  have 
written  to  us  either  endorsing  or 
disagreeing  with  the  eligibility  of  the 
property.  In  order  to  accommodate  those 
who  wish  to  provide  new  information 
on  whether  or  not  this  property  meets 
,  the  National  Register  Criteria  for 
Evaluation  or  on  the  scope  of  the 
district's  boundary,  the  National  Park 
Service  is  providing  a  60  day  comment 
period  on  these  issues.  The  National 
Register  Criteria  for  Evaluation  are  set 
forth  below. 

Anyone  wishing  to  submit  additionni 
information  bearing  on  the  historic 
significance  and/or  the  extent  of  the 
boundary  .should  do  so  within  60  dnvs 
of  the  date  of  this  notice.  A  written 
statement  on  the  determination  of 
eligibility  will  be  issued  after  the  close 
of  the  comment-period  and  review  of  all  - 
comments.  The  determination  of 
eligibility  remains  in  effect  pendin^J  . 
issuance  of  this  written  staternent. 

Conunents  should  be  addressed  to  the 
National  Register  of  Historic  Places. 
National  Park  Service,  P.O.  Box  37127. 
Washington,  DC  2001.3-7127. 
Carol  D.  Shull. 

Chief  of  Ri-gistnition,  Interngtrpry  /?t->r'(m-<  i-.v 
Division.  S'titioniil  Park  Sen  it  c  - 

National  Register  Criteria  for 
Evaluation 

National  Register  criteria  define,  tur 
"4he  nation  as  a  whole,  the  s<'ope  and 
nature  of  historic  and  archeological 
properties  that  are  considered  tor  listiiiii 
in  the  N''ational  Register  of  Historii     . 
Pl.it:es.  - 

'The  quality  of  significance  in 
American  history,  a.rchitecture. 
archetilogy,  engineering,  and  culture  is 
present  in  <listricts,  sites,  buildings, 
structures,  and  objects  that  possess 
integrity  of  location,  design,  setting.    - 
materials,  workmanship,  feeling,  and 
association,  and: 

A.  That  are  associated'with  events 
that  have  made  a  significant 
contribution  to  the  broad  patterns  of  our 
history;  or 

B.  That  are  associated  with  the  lives  ■ 
of  persons  significant  in  our  past:  or 

C.  That  embody  the  distinctive 
characteristics  of  a  type,  period,  or 
method  of  construction,  or  that 
represent  the  work  of  a  master,  or  tha; 


possess  high  artistic  values,  or  that 
represent  a  significant  and 
distinguishable  entity  whose, 
components  may  lack  individual 
distinction;  or 

D.  That  have  yielded,  or  may  be  likely 
to  yield,  infonnation  important  to 
prehistory  or  histor)'. 

Ordinarily  cemeteries,  birthplaces,  or 
graves  of  historical  figures,  properties 
owned  by  religious  institutions  or  used 
for  religious  purposes,  structures  that 
have  been  moved  from  their  original 
locations,  recon.structed  historv 
buildings,  properties  primarily 
commemorative  in  nature,  and 
properties  that  have  achieved 
significance  within  the  past  50  years 
shall  not  be  considered  eligible  for  the 
National  Register.  However,  such 
properties  will  qualify  if  they  are 
integral  parts  of  district.s  that  do  meet 
the  criteria  or  if  they  fall  within  the 
following  categories: 

•  A.  A  religious  property  deriving 
primary  significance  frohrarchitectural 
OT  artistic  distinction  or  historical 
importance;  or 

B.  A  building  or  slructure  removed 
from  its  original  location  but  which  is 
significant  primarily  for  architectural 
value,  or  which  is  the  surviving 
structure  most  importantly  associated 
with  a  historic  person  or  event;  or 

C.  A  birthplace  or  grave  of  a  historical 
figure  of  outstanding  importance  if  there 
is  no  other  appropriate  site  or  building 
directiv  associated  with  his  productive 
life;      ■  . 

D.  A  cemetery  that  derives  its  primary 
significance  from  graves  of  p>ersons  of 
transcendent  importance,  from  age.  from 
distinctive  design  features,  or  from 
dissociation  with  historic  events;  or 

E.  A  reconstructed  building  when 
accurately  executed  in  a  suitable 
environment  and  presented  in  a 
dignified  manner  as  part  of  a  restoration 
tnaster  plan.  and. when  no  other 
building  or  structure  with  the  .same 
association  has  survived;  or 

F.  A  property  primarily 
commemorative  in  intent  if  design,  age. 
traditional,  or  .symbolic  value  has 
invested  it  with  its  own  historical 

.significance;  or. 

G.  .-\  property  achieving  significance 
within  the  past  50  years  if  it  is  of 
excppti'onal  importance. 

liKDoc    94-21415  Filrd  8-.1(Mi4:  «:4.5  ami 
BILLING  CODE  4310-rO-«ll 


Bureau  of  Reclamation 

Environmental  Impact  Statement  on 
the  Red  Bluff  Diversion  Dam  Fish 
Passage  Program,  Sacramento  Canals 
Unit,  Central  Valley  Project,  California 

agency:  Bureau  of  Reclamation, 
Interior.. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement, 


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  the  Bureau  of  Reclamation 
(Reclamation)  intends  to  prepare  an 
environmental  impact  .statement  (EIS) 
on  the  fish  passage  capabilitv  at  the  Red 
Bluff  Diversion  Dam  (RBDD).  The  EIS,' 
in  conjunction  with  the  ongoing 
planning  study,  will  evaluate  alternative 
methods  to  improve  fish  passage  both 
up.stream  and  downstream  on  the 
Sacramento  River.  Inefficient  fish 
passage  at  RBDD  has  been  identified  as 
a  contributing  factor  in  the  decline  in 
the  populations  of  anadromous  fishes 
(mainly  salmon  and  steelhead)  in  the 
upper  Sacramento  River. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Capener  (NC-lOO).  Area  Manager. 
Bureau  of  Reclamation.  Northern 
California  Area-Office,  16349  Shasta 
Dam  Boulevard.  Shasta  Lake,  California 
96019-8400;  telephone:  (916)  275-1554. 
SUPPLEMENTARY  INFORMATION:  The 
Sacramento  River  supports  the  largest 
run  of  Chinook  salmon  and  provides 
more  spawning  habitat  for  them  than 
any  other  river  in  the  State  of  California. 
Each  year,  four  different  runs  of 
Chinook  salmon  spawn  in  the 
Sacramento  River  (spring,  fall,  late  fall, 
winter).  Closure  of  the  RBDD  gates  in 
Augu-st  1966  restricted  upstream 
pa.ssageand  created  additional  mortalitv 
factors  for  all  four  Chinook  runs  and 
steelhead.  The  most  significant  decline 
has  been  experienced  by  the  winter-run. 
Chinook  salmon,  now  protected  under 
Federal  and  State  Endangered  Species 
Acts  The  winter-run  is  listed  as 
endangeried  by  both  the  Federal  and 
State  acts. 

The  objectives  of  the  planning  study 
are  to  improve  fish  passage  capability  at 
the  RBDD  for  upstream  and  downstream 
migrations  on  the  river  while  attempting 
to: 

(1 )  Continue  water  deliveries  to  the 
Tehama-Colusa  Canal  and  Corning 
Canal  systems  in  the  quantities  and 
according  to  the  timing  necessarv  to 
meet  demands; 

(2)  Maintain  existing  authorized 
purposes  of  the  Central  Valley  Project: 
and, 

(3)  Otherwise  prevent  serious  adverse 
impacts. 


A  public  scoping  process  integrated 
with  the  ongoing  planning  study  will  be 
used  to  elicit  information  for  use  in 
determining  the  scope  of  the 
environmental  impacts  and  issues 
related  to  the  proposal  and  to  determine 
alternative  methods  to  accomplish  the 
goals  of  the  project.  The  results  of  the 
scoping  process  will  help  Reclamation 
develop  concepts  for  improvement  of 
fish  passage  and  to  determine  the  scope 
and  extent  of  the  impact  analysis. 
Integration  of  the  scoping  study  with  the 
planhing  .study,  before  engineering 
feasibilities  of  the  alternatives  have  been 
determined,  will  significantly  prolong 
the  scoping  process  and  make  it  more 
exhaustive.  That  is  typical.  However,  it 
will  maximize  the  opportunity  for 
public  involvement  in  the  development 
of  alternatives.  The  scoping  process  mav 
consist  of  pubhc  meetings,  private 
consultation,  written  comments  or 
combinations  of  these.  A  subse-q^ient 
notice  will  be  published  in  the  Federal 
Register  at  least  30  days  prior  to  the  first 
formal,  public  scoping  meeting. 

Datod:  August  19.  1994 
Rodger  K.  PatterKon. 

Regional  Director 

IFK  Dot:  94-214fil  Fiiffi  8-:«M)4;  8:45  ami 

BILLING  CODE  4310-94-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-365] 

Certain  Audible  Alarm  Devices 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  10:00  a.m.  on  October 
11,  1994.  in  Courtroom  C  (Room  217), 
\:..S.  International  Trade  Commission 
Building.  500  E  St.  S.W.,  Washington. 
D.C..  and  the  hearing  will  commence 
immediately  thereafter. 

Tl»e  Secretary  shall  publish  this 
nolii;e  in  the  Federal  Register. 

Issued:  Aiij^iist  25.  1994. 
Janet  D.  Saxon, 
Administrative  law  Judge 
IFK  D<K    94-21522  Filed  8-:(0-94;  845  ara| 

BILLING  CODE  7020-C2-P 


{Investigation  No.  337-TA-358] 

Certain  Recombinantly  Produced 
Human  Growth  Hormones;  Decision 
Not  To  Review  an  Initial  Determination 
on  Violation  Until  November  29,  1994, 
at  the  Latest 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


JMI 
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summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  132)  issued  on  July  28,  1994. 
by  the  presiding  administrative  law 
judge  (ALJ)  in  the  above-captioned 
investigation  extending  the  date  for 
issuance  of  the  ALJ's  initial 
determination  on  violation  until 
November  29,  1994,  at  the  latest. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
H.  Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-3104. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
concerning  allegations  of  section  337 
violations  in  the  importation  of 
recombinantly  produced  human  growth 
hormone  on  September  29, 1993. 
Complainant  Genentech  Inc. 
("Genentech")  alleges  infringement  of 
claims  of  four  U.S.  patents  owned  by 
Genentech. 

On  July  21, 1994,  respondents  Bio- 
Technology  General  Corp.  and 
Biotechnology  General  (Israel) 
(collectively,  "BTG")  and  respondents 
Novo-Nordisk  A/S;  Novo-Nordisk  of 
North  America;  Novo-Nordisk 
Pharmaceuticals,  Inc.;  and 
ZymoGenetics,  Inc.  (collectively, 
"Novo")  filed  a  motion  to  delay 
issuance  of  the  initial  determination  on 
violation.  The  motion  for  delay  was 
filed  in  order  to  give  the  ALJ  more  time 
to  consider  whether  to  reopen  the 
evidentiary  record  in  light  of  documents 
that  had  recently  become  available  to 
respondents.  Genentech  had  previously 
claimed  privilege  as  to  these  documents, 
but  that  privilege  was  deemed  waived  as 
a  result  of  an  inadvertent  production  to 
the  Eli  Lilly  Company  in  concurrent 
multidistrict  litigation.  In  Re 
Recombinant  DNA  Technology  Patent 
and  Contract  Litigation,  30  USPQ2d 
1881  (S.D.  Ind.  1994).  No  petitions  for 
review  of  the  ID  were  filed. 

This  action  is  taken  under  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  §  1337)  and  sections  210.55  and 
210.59(a)  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure  (19 
C.F.R.  210.55,  21Q.59(a)).  Copies  of  the 
ID  and  all  other  nonconfidential 
.documents  filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8.45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 


can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
20.5-1810. 

Dated:  August  22, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
jFR  Doc.  94-21523  Filed  8-30-9-1.  8;45  ami 

BILLING  CODE  7020-02-P 

[Investigation  337-TA-357] 

Certain  Sports  Sandals  and 
Components  Thereof,  Receipt  of  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of  Consent 
Order  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
consent  order  agreement:  Brown  Group 
Retail,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  §  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parlies, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  August  26,  1994. 

Copies  of  the  initial  determination, 
the  consent  order  agreement,  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C.  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street.  S.W.,  Washington,  DC.  20436. 
no  later  than  10  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Any  person  desiring  to  .submit  a 


document  (or  portions  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment.  Such  requests 
should  be  directed  to  the  Secretary  to 
the  Commission  and  must  include  a  full 
statement  of  the  reasons  why. 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

issued  Augu.st  26.  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretury: 
jFR  Doc.  94-21521  Filed  8-3^-94:  8;43  i.m| 

BILLING  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32495] 

Chicago  Terminal  Corporation; 
Acquisition  of  Leasehold  Exemption- 
Elgin,  Jotiet  &  Eastern  Railway 
Company 

Chicago  Terminal  Corporation  (CTC), 
a  noncarrier,  has  filed  a  verified  notice 
under  49  CFR  part  1150,  subpart  D— 
Exempt  Transactions  to  acquire  a  non- 
exclusive leasehold  interest  in  the 
approximately  112-mile  rail  line 
between  milepost  J-67  -••  320  at  Upton. 
IL,  and  Buchannan  Street,  Kirk  Yard,  at 
Gary,  IN,  owned  by  Elgin,  Joliet  & 
Eastern  Railway  Company  (EJ&E).  TJie 
transaction  is  expected  to  be 
consummated  on  or  soon  after  the 
effective  date  of  the  Commis.sion's 
decision  on-the  merits  of  CTC's 
contemporaneously  filed  motion  to 
dismi.ss. ' 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  stay  the  exemption's 
effectiveness.  Pleadings  must  be  filed 


'  In  lis  motion  to  dismiss,  CTC  asserts  thdt  ihp 
Commission  lacks  jurisdiction  because  CTC  is  not 
dcquiring  a  common  carrier  obligation  and  allpgedlv 
will  noi  become  a  carrier,  upon  consummation  of 
the  transaction.  The  merits  of  this  motion,  hs  well 
as  of  CTC's  motion  for  a  protective  order,  will  be 
addressed  in  separate  decisions.  This  notice  of 
exemption  covers  only  ihe  acquisition  of  a 
ln;isehold  intere.sl  and  not  any  other  asp^-cl  of  ihi^ 
trhnsaction.  Depending  upon  the  Commission's 
dt:cision  on  the  motion  to  dismiss,  and  ab.senl  the 
filing hf  a  petition  for  revocation  (which  would  be 
h.indlod  .separately),  the  exemption  will  sl.md  or  Ih- 
vacated.  .  " 


with  the  Commission  and  ser\'ed  on 
William  C.  Sippel.  Oppenheimer  Wolff 
&  Donnelly,  Two  Prudential  Plaza.  45th 
Floor,  180  North  Stetson  Avenue. 
Chicago.  IL  60601. 

Decided;  August  22.  1994. 

By  the  Commission.  David  M.  Konschnik 
Director,  Office  of  Proceedings. 
Anne  K.  Quinlan. 
Acting  Secretary. 

IFR  Doc  94-21574  Filed  8-30-94;  8:45  am) 
BILUNG  CODE  703S-01-P 


JMI 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  at  William  M. 
Mercer,  Inc.  30th  Floor.  Conference 
Room  30-C.  1166  Ave'que  of  the 
Americas.  New  York.  New  York  on 
September  26. 1994.  beginning  at  8:30 
a.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B). 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
.  Committee  Act  (Pub.  L.  92-463)  has 
been  made  that  the  subject  of  the 
meeting  falls  within  the  exception  to  the 
open  meeting  requirement  set  forth  in 
Title  5  U.S.  Code,  section  552b(c)(9)(B). 
and  that  the  public  intere,st  requires  that 
such  meeting  be  closed  to  public 
participation. 

Dated:  August  25.  1994. 
Leslie  S.  Sha'piro, 

Advisory  Committee  Management  Officer, 
loiirt  Board  for  tiie  Enrollment  of  Actuaries. 
(PR  Doc.  94-21518  Filed  8-:iO-94:  6:45  am] 

BILUNG  CODE  4ei&-25-M 


DEPARTMENt  OF  JUSTICE 
[A AG/A  Order  No.  91-94] 

Privacy  Act  of  1974;  Modified  System 
of  Records 

Pursuant  to  the  Privacy  "Act  of  1974  (5 
U.S.C.  552a).  tlie  Office  of  the  Deputy 
Attorney  General  proposes  to  modify 
the  following  system  of  records: 
Special  Candidates  for  Presidential 

Appointments  Records  System. 

Justice/DAG-008 

Specifically,  the  above  system  name, 
as  it  now  appears  in  the  Department's    - 


compilation  of  Privacy  Act  systems  of 
records,  is  revised  to  read; 

Special  Candidates  for  Presidential 
Appointments  and  Noncareer  SES 
Positions  Records  System.  Justice/ 
DAG-008 

In  addition,  a  number  of  minor  edits 
are  made  to  the  system  of  records  to 
improve  readability,  to  expand 
appointments  covered  by  the  system 
and  to  modify  two  existing  routine  uses. 
We  have  also  added  a  "Purpose" 
statement  to  better  inform  the  public 
regarding  the  nature  of  this  system  of 
records. 

The  current  notice  indicates  that  the 
"Categories  of  individuals  covered  by 
the  system"  include  individuals  being 
considered  for  presidential 
appointments  as  "heads  of  divisions  or 
sections"  of  the  Department  of  Justice. 
The  categories  of  individuals  covered  by 
the  system  have  been  modified  to 
include  deputy  division  heads  and 
noncareer  SES  positions. 

The  routine  use  permitting  disclosure 
to  the  National  Archives  and  Records 
Service  (NARS),  General  Services 
Administration  (GSA)  for  records 
management  inspections  has  been 
modified.  The  routine  use  has  been 
modified  consistent  with  Public  Law 
98-497  (44  U.S.C.  2102)  which  renamed 
NARS  as  the  "National  Archives  and 
Records  Administration"  (NARA).  and 
established  it  as  a  separate  agency 
which  nevertheless  would  continue  to 
share  its  records  management 
inspection  responsibilities  with  GSA. 
Accordingly,  the  routine  use  has  been 
changed  to  show  that  NARA  and  GSA 
share  responsibility  for  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

The  routine  use  which  permits 
disclosure  for  lavv'  enforcement  purposes 
has  been  modified  to  indicate  that  the 
record  must  indicate  a  violation  or  a 
potential  violation  of  law  before  it  may 
be  diselosed  to  law  enforcement 
agencies.  - 

Comments  may  be  addressed  to" 
Robert  M.  Zanger,  Systems  Policy  Staff, 
Information  Resources  Management. 
Justice  Management  Division. 
Department  of  Justice,  Washington,  DC 
20530  (room  850,  WCTR  Building). 
Please  submit  any  comments  by 
September  30.  1994. 


Dated:  August  16.  1994. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/DAG-008 

System  name: 

Special  Candidates  for  Presidential 
Appointments  and  Noncareer  SES 
Positions  Records  System. 

System  location: 

Office  of  the  Deputy  Attorney 
General;  United  States  Department  of 
Justice;  10th  and  Constitution  Avenue. 
NW.,  Washington.  DC  20530. 

Categories  of  individuals  covered  bv  the 
system: 

The  system  encompasses  all 
individuals  under  consideration  for 
presidential  appointments  as  division 
heads,  deputy  division  heads,  or 
noncareer  SES  positions  in  the 
Department  of  Justice. 

Categories  of  records  in  the  system: 

The  system  of  record?  consists  of 
personnel  folders  which  may  contain  up 
to  a  total  of  four  sections.  The  personnel 
section  contains  records  such  as 
resumes,  letters  of  recommendation,  and 
related  personnel  matters.  The  character 
section  contains  completed  and  portions 
of  ongoing  background  investigations 
and  matters  related  thereto.  The 
Congressional  section  contains 
Congressional  and  other  political  type 
recommendations  regarding 
appointment.  The  protest  section 
contains  correspondence,  if  any  exists, 
protesting  the  appointment  of 
candidates.  The  majority  of  these 
personnel  folders  contain  only  the 
'  personnel  section. 

Authority  for  maintenance  of  the 
system: 

These  records  are  maintained 
pursuant  to  5  U.S  C.  301. 

Purposefs): 

Records  are  maintained  in  this  svstem 
to  assist  the  President,  White  House 
officials  or  employees,  the  Congress, 
and/or  Department  of  Justice  officials  in 
obtaining  information  necessan-  to 
determine  the  qualifications  and 
suitability  of  candidates  for  the 
positions  of  Department  of  Justice 
division  head,  deputy  division  head  or 
noncareer  SES. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Relevant  information  from  this  system 
may  be  disclosed  as  indicated  below: 
The  routine  uses  of  these  records  vary 
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with  the  amount  of  consider»ti<»i  given 
to  nominating,  clearing  or  selecting  the 
candidate  for  appointinent.  In  some 
instances,  the  records  are  stored, 
reviewed  by  designated  Department 
personnel,  and  destroyed  as  outlined 
under  Retention  and  Disposal.  The 
candidate's  record  folder,  or  a  portion 
thereof,  may  be  provided  to  the  White 
House.  The  fact  that  the  candidate  was 
being  considered  for  appointment 
would  be  made  known  to  the  refereiKes 
supplied  by  the  candidate  and  others 
contacted.  Information  about  the 
candidate,  as  then  known,  might  be 
supplied  to  such  references  and/or  such 
contacted  individuals  as  necessary  to 
verify  already  obtained  informaticxi  or 
to  seek  elaboration  of  that  information. 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  unless  it  is  determined  that 
release  of  the  specific  information  in  the 
context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

Information  not  otherwise  required  to 
be  released  pursuant  to  5  U.S.C.  55.2 
may  be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member's  behalf  when  the  Memb«!T  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record. 

A  record  from  this  system  of  records 
may  be  disclosed  as  a  routine  use  to  the 
General  Services  Administration  and 
the  National  Archives  and  Records 
Administration  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C  2904  and  2906. 

In  the  event  that  a  record(s)  in  this 
system  indicates  a  violation  or  potrntinl 
violation  of  law — criminal,  civil,  or 
regulatory  in  nature — the  relevant 
records  may  be  referred  to  the 
appropriate  Federal,  State,  local,  or 
foreign  agpncy  charged  with  the 
responsibility  for  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  surh 
law.  Information  may  be  disclosed  to 
officials  and  employees  of  the  White 
House  or  any  Federal  agency 
which  requires  information  relevant  to 
an  agency  decision  cooceming  the 
hiring,  appointment,  or  retention  uf  an 
employee;  the  issuance  of  a  set;urity 
clearance;  the  execution  of  a  sec  urity  or 
suitatuUty  investigatimi;  the 
classification  of  a  job;  or  the  is.suaiM«  of 
a  grant  or  benefit. 

Information  may  be  disclosed  to 
Federal,  State,  and  local  Kc:ensing 
agencies  or  associations  which  require 
iniormatioD  concerning  the  suitability 
or  eligibility  ol  an  individual  for  a 
li(.enseorpermiL 


Information  may  be  disclosed  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
Office  of  the  Deputy  Attorney  General 
(ODAG)  is  authorized  to  appiear  when 

(a)  ODAG  or  any  subdivision  thereof,  or 

(b)  any  employee  of  ODAG  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
ODAG  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States,  where  ODAG 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions,  is  a 
party  to  litigation  or  has  an  interest  in 
litigation  and  such  record  is  determined 
by  ODAG  to  be  arguably  relevant  to  the 
litigation. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  <,y.<item: 

Storage: 

These  re«:ords  are  stored  ip  paper 
holders. 

Retrievability: 

Information  is  retrieved  by  the  name 
of  individuals  seeking  appointn>ent  as 
the  files  are  arranged  alphab»>tically  by 
same. 

Safeguards: 

These  records  are  in  cabinets  in  a 
locked  room. 

Retention  and  disposal: 

hi  the  event  a  candidate  is  not 
nominated  or  selected  for  appointment, 
his  record  is  maintained  for  five  years 
and  then  destroyed.  If  the  candidate  is 
appointed,  his  records  are  transferred  to 
the  Presidential  Appointee  Records 
System. 

System  managerts]  and  address: 

Associate  Deputy  Attorney  General, 
Office  of  the  Deputy  Attorney  General, 
United  States  Department  of  Justice, 
10th  and  Constitution  Avenue  NW., 
Washington.  IXl  205.10. 

Notification  procedure: 

Address  all  inquiries  to  the  Systi'm 
Manager.  These  records  will  be 
exempted  from  subsections  (d)(l}  and 
(e)(1)  of  sections  S52a.  title  5.  United 
States  Code,  by  the  Attorney  General 
under  the  authority  of  5  U.S.C 
552a(k)(5)  to  the  extent  therein 
permitted. 

Record  access  procedure: 

A  request  for  access  to  iiorv«xemp« 
portions  of  records  from  this  system 
should  be  directed  orally  or  in  writing 
to  the  System  Manager.  When  requests 
are  in  writing,  the  envelope  and  li^tter 


should  clearly  be  marked  "Privacy 
Access  Request." 

Contesting  record  procedures: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  th«- 
System  Manager,  stating  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment(s)  to  the 
information.  _        ;,  .- 

Record  source  categories: 

Sources  of  information  include  the 
genwal  public,  the  subjects  of  the 
records  themselves,  government 
agencies  when  appropriate,  and  parties 
who  know  the  record  subject. 

Systems  exempted  from  certain 
provisions  of  the  act: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (d}(l)  and 
(e)(1)  of  the  Privacy  Act  pursuant  to  5 
use.  552a(k)(5).  Rules  have  been 
promulgated  in  accordance  with  the 
requirement  of  5  U.S.C.  553(b),  (c)  or.d 
(e)  and  have  been  published  in  the 
Federal  Register. 

[FR  Dor  04-31420  Filed  S-30-'>«;  11:4.5  ami 
BILLrNC  COOC  4410-01 


[AAG/A  Order  No.  92-941 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  the  Executive  Offi«*  fcir 
Immigration  Review  (EOIR)  is 
publishing  mirtor  changes  to  its  systrm 
of  records  entitled,  "Records  aivl 
Management  Information  System 
(justice/EOIR-OOl)."  Chang«5s  to  the 
system  of  records  include  title,  addri»s, 
and  citational  corrections.  In  addition, 
EOIR  is  pubhshing  a  revised  appendix 
of  field  office  addre.sses.  identified  as 
Justice.'EOf  R-999.  Both  are  printed 
below. 

Daterf:  A>igusf  18,  19«M. 
Stephen  R.  Colfle, 

Assistant  Attorney  General  for 
Administrition. 

IUSTICEAOiR-001 

System  iwine. 

Records  and  Mant^eoient  biformation 
System  ( JUSTlCE/EOtR-flOl ). 

System  location: 

Executive  Office  for  fmmigraf  ion 
Review.  Departnwnt  of  Justice,  5107 
Leesburg  Pike.  Suite  24O0,  Falls  Oiwprti, 
Virginia  22041.  The  system  is  ahn 
|o«  .ited  in  EQIR  Seid  offkes  (.se<> 


appendix  identified  as  JUSTICE/EOIR- 
999). 

Category  of  individuals  co\'ered  by  the 
system: 

This  system  contains  case-related 
information  pertaining  to  aliens  and 
alleged  aliens  brought  into  the 
immigration  hearing  process,  including 
certain  aliens  previously  or 
subsequently  admitted  for  lawful 
permanent  residence. 

Categories  of  records  in  the  sy<,tem: 

.    This  system  includes  the  name,  file 
number,  address  and  nationality  of 
aliens  and  alleged  aliens,  decision 
memoranda.  inve<>tigatory  reports  and 
matefials  compiled  for  the  purpose  of 
enforcing  immigration  laws,  exhibits, 
transcripts,  and  other  case-related 
papers  concerning  aliens,  alleged  aliens 
or  lawful  permanent  residents  brought 
into  the  administrative  adjudication 
process. 

Authority  for  maintenance  of  the 
system: 

This  system  is  established  and 
maintained  under  the  authority  granted 
the  Attorney  General  pursuant  to  44 
use.  3101  and  3103  and  to  fulfill  the 
legislative  mandate  under  8  U.S.C-  1103, 
1226  and  1252.  Such  authority  has  been 
delegated  to  EOIR  by  8  CFR  Part  3. 

Pitrpose(sl: 

Information  in  this  .system  serves  as 
the  official  record  of  immigration 
proceedings.  EOIR  employees  use  the 
information  to  prepare,  process  and 
track  the  proceedings.  The  information 
is  further  used  to  generate  statistical 
reports  and  various  documents,  i.e.. 
hearing  calendars  and  administrative 
orders.  "    .        -        -      - 

Routine  uses  of  records  maintained  *n 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Information  may  be  disseminated  to 
the  Department  of  State:  Federal  courts; 
Members  of  Congress:  the  alien  or 
alleged  alien's  representative  or  attorney 
of  record:  and.  to  Federal.  State  and 
local  agencies.  Information  is 
disseminated  to  the  Department  of  State, 
pursuant  to  8  CFR  208.11.  to  allow  its- 
preparation  of  advisory  opinions 
regarding  applications  for  political 
asylum:  to  the  Federal  courts  to  enable 
their  review  of  EOIR  administrative 
decisions  on  appeal:  to  Members  of 
Congress  to  respond  to  constituent 
inquiries:  and.  to  the  representative  or 
attorney  of  record  to  ensure  fair 
representation.  Finally,  in  any  claim  in 
which  there  is  an  indication  of  a 
violation  or  potential  violation  of  law. 
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whether  civil,  criminal  or  regulatory  in 
nature,  information,  including 
investigatory  information,  may  be 
disseminated  to  the  appropriate  Federal. 
State  or  local  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  with 
enforcing  or  implementing  such  law. 
;  Release  of  information  to  the  neu> 
media  and  the  public:  Information 
permitted  to  be  released  to  the  news 
media  and  the  public  pursuant  to  28 
CFR  50.2  may  be  made  available  from 
systems  of  records  niaintained  by  the 
.  Department  of  Justice  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  nv-ter  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress:  Information  contained  in  the 
system,  not  otherwise  required  to  be 
released  pursuant  to  5  U.S.C.  552.  may 
be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member's  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record. 

Release  of  information  to  the  Xational 
Archives  and  Records  Administration:  A 
record  from  the  system  of  records  mav 
be  disclosed  to  the  National  Archives 
and  Records  Administration  (NARA)  for 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  s\stem: 

Storage: 

Records  are  maintained  in  file  folders 
which  are  stored  in  file  cabinets.  A 
subset  of  the  records  is  maintained  on 
fixed  disks  or  removable  disk  packs 
which  are  stored  in  file  cabinets.  All 
records  are  stored  in  secured  EOIR 
office  space. 

Retrievability: 

Manual  records  are  indexed  by  alien 
file  number.  Automated  records  are 
retrievable  by  a  variety  of  identifying 
data  elements  including,  but  not  fimited 
to.  alien  file  number,  alien  name  and 
nationality. 

Safeguards: 

Information  maintained  in  the  system 
is  safeguarded  in  accordance  with 
Department  of  Justice  rules  and 
procedures.  Record  files  are  maintained 
in  file  cabinets  accessible  only  to  EOIR 
employees.  Automated  information  is 
stored  on  either  fixed  disks  or 
removable  disk  packs  which  are  stored 
in  cabinets;  Only  EOIR  employees  in 


possession  of  specific  access  codes  and 
passwords  will  be  able  to  access 
automated  information.  All  manual  and 
automated  records  and  mediums  are 
located  in  EOIR  office  space  accessible 
only  to  EOIR  employees  an.d  locked 
during  off-duty  hours. 

Retention  and  disposal: 

Record  files  are  retained  for  siv 
months  after  the  final  disposition  of  the 
case,  then  forwarded  to  regional  Federal 
Records  Centers.  Automated  records  are 
maintained  in  EOIR  field  office  data, 
bases  for  ninety  days  after  final 
disposition,  then  transferred  to  the  host 
computer  at  EOIR  headquarters  and 
retained  indefinitely. 

System  manager! st  and  addresser^: 

Counsel  to  the  Director.  E.xecutive 
Office  for  Immigration  Review.  Office  of 
the  Chief  Immigration  Judge.  U.S. 
Department  of  Justice.  5107  Leesbu.-^j 
Pike,  Suite  2400,  Falls  Church.  Virginia 
22041. 

Notification  procedure: 

Address  all  inquiries  to  the  system 
manager  listed  above. 

Record  access  procedures: 

Portions  of  this  system  are  e.vempt 
from  disclosure  and  contest  by  5  U.S.C. 
522a  (k)(l)  and  (k)(2).  Make  all  request 
for  access  to  those  portions  not  so 
exempted  by  writing  to  the  svstem 
manager  identified  above.  Clearly  mark 
the  envelope  and  letter  "Privacy  Access 
Requests":  provide  the  full  name  and 
notarized  signature  to  the  individual 
who  is  the  subject  of  the  record,  his/her 
date  and  place  of  birth,  or  any  other 
identifying  number  or  information 
which  may  assist  in  locating  the  re<:ord; 
and.  a  return  address. 

Contesting  record  procedure: 

Direct  all  requests  to  contest  or  amend 
information  maintained  to  the  svstem 
manager  listed  above.  State  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information. 

Record  source  categories: 

Department  of  Justice  offices  and 
employees,  primarily  those  of  the 
Immigration  and  Naturalization  Service; 
the  Department  of  State  and  other 
Federal.  State  and  local  agencies:  and 
the  parties  to  immigration  proceedings 
and  their  witnesses. 

Systems  exempted  from  certain 
provisions  of  the  Act: 

The  Attorney  General  has  e.x.empted 
certain  records  of  this  system  from  the     • 
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access  provisious  of  the  Priva«:y  Act  |5 
U.S.C.  552a  (d))  pursuant  to5  (LS.C 
552a  (kHD  and  (k.)(2).  RuJes  fanw 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C  553(b),  (i)  aitd 
(e)  and  have  been  published  in  the 
Federal  Register. 

IlISTICE/EOIR-999 

Appendix  to  Executive  C^fice  for 
Immigration  Revietv  System  of  Ht^nnh 

EOfR  field  offices  are  located  ns 
follows: 

Executive  Office  for  tmmij^nttiuit  Kfvii'w 

()fri(.i»  of  the  Immigration  Juiigi' 

•MM  N.  Stuart  Street,  Rmnn  708 

Arlington.  VA  22203 

Exetutivf  Offir  (•  for  ImniiKratioii  Rcvh'w 

Office  of  the  Inunigration  |u(lge 

I  l,S.  Appraisers  Bl<ig. 

103  Sooth  Cav  Street.  \irnMn  31H 

Baltimore,  MD  21202 

Exe<:iitive  Office  for  Immigration  Ht-v»«>w 

Office  of  the  Immigration  Ittdge 

IFK  Federal  Building 

(kivemment  (U^nter,  R<x)m  E-101 

Boston,  MA  02203 

Exei.utive  Office  for  Immigration  Rt'\  lew 

Office  of  the  Immigration  )udijp 

130  Delaware  Avenue,  Suite  -itO 

Buffalo.  NY  14202 

Executive  Office  for  Fmmigrafitjn  Review 

( Jffu  e  of  the  Immigration  fiidgf^ 

Fedtval  Building,  Room  Mb 

536  South  Clark  Strwt 

Chicago,  IL  60605-1521 

Exe«:utive  Otfic*  for  Immigration  Revievk 
OfTu.'e  of  the  Immigration  (uc^e 
Vtain  To*ver,  Suite  700 
1 200  Ntein  Strref 
Dallas,  TX  7.S202 

Executive  Offit.-e  for  Immigration  Rin.  inv 
Office  of  the  Immigration  hiifge 
Bymn  G.  RogtTS  Fi^jral  Buildim^ 
19»>1  Stoirt  Street,  Room  l-HO 
Denver,  CO  HOl'M 

Executive  Office  for  Immigration  RevM-w 

Office  of  the  Immigration  Jwige 

1115  N.  Imp«;ri3fAwnue,  1st  Flo«ir 

El  r>intro.  CA  92243 

Executive  Offit*  for  hnmigration  Review 

Offtte  of  tb«  ImmigratiiMt  Judge 

1.545  Hawkios  Blvd..  Suite  205 

El  Paso.  TX  79»J25 

El  Paso  Servk  »•  l*r<xessing(i?iiter 

8915  Montana 

El  Paso,  TX  79<f25 

Exei  irtive  Office  for  Immigration  Ri-view 

Office  of  the  Iminrgration  {u«)ge 

CSAOnfer 

h51  Federal  Drive 

.Suite  11 1-U 

<  ;ua>  nabo.  PR  IKMbS 

Exe<  utive  Officr?  for  Irrrrr.igjjfion  Review 

( )ffif  e  of  the  Immigration  fodg** 

201  East  Jackson  St. 

Harlingen.TX  78550 

E>e<  utive  Offu  e  for  Immigtatioo  Reviev* 

Office  of  the  Immigjration  judge 

2320  La  Branch  Sltei.t.  Room  2235 

Hou<*>n.  TX  770CM 


Houston  Service  Proc4«.sing  (  jMifi*f 

1 5850  Export  Plaza  Drive 

Houston,  TX  770.32 

Laredo  Contract  Facility 

Route  4;  P.O.  Box  125 A 

Lartulo,  TX7H04I 

Executive  Office  for  Immigriition  Revii-w 

Office  of  the  Immigration  Judge 

300  N.  Los^Angetes  .^i!i!l.  Room  2001 

Uis  AngeJes,  CA  9f)ffl2  , 

Port  Isabel  Service  Proces-sing  (j-oter 

Route  3,  Box  341.  Building  37 

Los  Fresnos.  TX  78566 

Exei.utivo  Office  for  Immigration  Revww 

Office  of  th«  Immigration  judge 

7880  Biscnyne  Blvd.  8tb  Floor 

Miami.  FL  33138 

Krome  Morth  Serv»««  Proi:essing(>'»ter 

18201  .SVV.  12th.Stn>.!t 

Mianii,  FL  33194 

E\i*Mtive  Office  for  Ir.>ni'grati«i«  Rt-view 

Office-of  the  Immigration  Kic^ge 

18  Rector  St,  Suite  500-H 

Newark.  Nf  07102 

ExtH-utive  OfFi<:e  for  Immigration  R<!\iew 

I  )ffice  of  the  Immigration  Ju<fge 

26  Federal  Plaz.n,  Ro«wt)  13-130 

New  York.  NY  1027S 

Exw.iitive  Office  for  Iinni ignition  Review 

Officeof  the  Immigration  Judge 

201  Varick  Street.  Room  3.50 

Ni-w  York.  NY  10014 

FcdcTiit  Deportation  (Jeuter 

Office  of  the  the  Immignition  lutl^e 

5060  East  Whatel>  Rd 

fjakdale.  LA  71463 

Executive  Office  for  Inunigralion  Review 

Office  of  the  hnmigration  Judge 

230  North  First  Avenue,  RcHim  3114       -     - 

Phot'nix,  AZ  85025 

Executive  Offiu;  for  Immigration  Review 

Offu:e  of  the  Immigration  Jixlge 

li.S.  Post  0£fK:e/tJ>urtboiise  Buildiag 

615  E.  Houston  Sueet.  Room  598 

.San  Antonio.  TX  78205-2040 

Ex(>i:utive Office  for  Inunigratifin  Review 

Office  of  the  Immigration  Judge 

.Samuel  Fox  Building 

950  Sixth  Avenue,  Suite  4IM) 

.San  Diego.  C:A  92101 

Executive  Office  for  hnmigrati«in  Review 

Office  of  the  tmmtgration  Jwige 

630  .Sansome  Str»wt.  Suite  404 

.San  Francisco,  CwS  94 1 1 1 

INS  .San  Pedro  .Servic*  Prntessingt  j-nter 

2JJ01  .Si'aside  Avenue,  R(Kjm  136 

San  Pedro,  VA  90731 

Exw.utivc  Office  for  Inimigrdtioit  Review 

Office  of  ttw  Immigration  Judge 

Key  Tower  Building.  Suite  3150 

1000  .Second  .Avenue 

.Se.iflle.  VVA  98104 

|FR  Dot.  94-21423  Fil«i  »-:«>-iW;  8  45  ami 
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Lodging  of  Consent  Decree  Pursuant 

to  the  Comprehensive  Environmental 
Response  Compensation  and  Liabihty 
Act  ("CERCLA") 

In  arjx>rdam:e  with  Departmetital 
policy,  2«  (JR  50.7.  3«  Fed.  Rejj.  1«H}29 
and  42  U.S.C.  9622(d),  notice  is  htrehy 
given  that  a  propased  rortsent  decree  in 
United  States  v.  USX  Corp..  et  al..  Civir 
Action  No.  *W)-.3068.  was  lodged  on 
August  12,  1994,  with  the  Uniled  .Stages 
District  Court  for  the  DisUicJ  of  New 
Jersey.  The  Con.sent  Decree  addmsses. 
the  United  States'  cbim  for  past 
response  costs  incxHred  at  the 
Tabernat:le  Dnim  Dump  Site  in 
Tabernacle,  New  Jersey.  The  fkinsenf 
Decree  requires  that  defendants  USX 
Corp.,  Attwoods  h»r..  Paul  C.  Murphy, 
Inc.,  Chur»:hdale  Leasing  Inc..  and 
Eastern  Solid  Waste  Equipment  Co. 
(collectively  hereinafter  referred  fo  as 
"settling  defendants")  pay  to  the  Unitpit 
States  Si. 71  million  to  reimburse  the 
United  States  for  its  past  respon.se  r^osK. 
Additionally,  the  settling  defendants  are 
required  to  pay  simple  interest  on  $1.71 
million  uilculated  from  March  11,  in<M,  - 
4mtil  the  date  of  payment  to  the  thiited 
.States. 

The  Department  of  Justice  will 
receive,  for  a  period  of  tbirty  (30)di)y!> 
from  the  date  of  this  publi4:a(ioii, 
comments  relating  to  the  proposed 
consent  dw.ree.  Comments  should  b*- 
addressed  to  the  Assistant  Attorney 
General  for  the  Enviromnent  and 
Natural  Re.sources  Division,  Depar.nifent 
of  Justice,  Washington,  DC  20530,  ami 
.should  refer  to  United  States  v.  VSX 
Corp..  et  nl,  DOJ  Ret  «90-ll-2-l.38fl. 

The  p>rojx>sed  conserU  decree  may  be 
exanuned  at  the  office  o£  the  United 
States  Attorney  forthe  District  of  New 
Jersey,  402  East  State  Street,  Room  .502 
Trenton,  New  Jersey,  0860B;  the  Region 
HOfSce  of  the  EnvircMimental 
Protection  Agency,  2fi  Federal  Phr/a, 
New  York,  N«w  York,  10C278;  and  at  the 
Cortsent  Decree  Library,  1120  G  Street," 
NW.,  4th  Floor,  Washington.  DC  20086. 
(202)  624-0892.  A  copy  of  the  propos»><l 
c;onsent  decree  may  be  obtairted  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  NW.  4?h   . 
Floor.  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  th*- 
referemxjd  case  and  enclose  a  check  in 
the  amount  of  $5.75  (25  cents  per  pa|^ 
reproductitm  costs),  payable  to  the 
Consent  Det:ree  Library. 
fnel  Gross, 

Actinj?  Chief,  tnxironmentat  Enfdrceioetit 
Section.  En  v  /roflm**iif  onH  AAjft»ro/  flesourr  e« 
Divisioa. 

IFR  Doc.  94-21422  Fileil  S-30-94;  h.*b  dm» 
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Antitrust  Dhdsion 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1933— Bell  Communications 
Research,  Inc. 

Notice  is  hereby  given  that,  on  June 
29,  1994.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Bell 
Communications  Research,  Inc, 
("Bellcore")  has  filed  written 
notifications  on  behalf  of  Bellcore  and 
Nokia  Corporation,  Research  Center 
("Nokia")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  hmiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  luider  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Bellcore,  Livingston,  NJ;  and  Nokia, 
Helsinki,  FINLAND.  Bellcore  and  Nokia 
entered  into  an  agreement  effective  as  of 
May  13, 1994,  to  engage  in  cooperative 
research  on  the  compatibility  between 
various  technology  statidards  for 
Personal  Communications  Services  and 
to  better  understand  issues  related  to 
interconnection  and  interfacing  of 
Personal  Communications  Services  with 
network  technologies  for  exchange  and 
exchange  access  services. 
Constance  K.  Rottinsan, 
Director  of  Operations  Antitrust  Division. 
LFR  Doc.  94-21424  Piled  8-30-94;  8:45  am) 
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Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of  1993 
Bethlehem  Steel  Corporation  and  U.S. 
Steel  Group,  a  Unit  d  USX  Corporation 

Notice  is  hereby  given  that,  on  ^Jly 
15, 1994,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Ad  of  1993, 15  U.S.C.  4301 
et  seg.  ("the  Act"),  Bethlehem  Steel 
Corporation  and  U.S.  Steel  Group,  a  iinit 
of  USX  Corporation,  filed  written 
notifications  simultaneously  unth  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  a  cooperative  research  and 
development  venture,  regarding  which 
venture  the  parties  have  signed  a  Non- 
binding  Letter  of  Intent  effective  as  of 
April  20, 1994.  The  notifications  were 
filed  for  the  purpKise  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actutil  damages 


under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  are  Bethlehem  Steel 
Corporation,  Bethlehem,  PA:  and  U.S. 
Steel  Group,  a  unit  of  USX  Corporation, 
Pittsbungh,  PA  and  The  general  areas  of 
planned  activity  by  the  venture  are 
research  and  development  activities  in 
the  field  of  basic  iron  and  steelmaking 
technologies  and  processes,  such  as 
primary  iron  and  steel  process 
development,  finishing  steel  process 
development,  and  steel  process 
instrumentation  development.  Pursuant 
to  the  Non-binding  Letter  of  Intent,  the 
parties  are  negotiating  a  written . 
agreement  for  the  venture  and  selecting 
joint  research  projects  in  the  field  of 
research  covered  thereby;  they  expect  to 
file  a  further  notification  under  the  Act 
after  and  in  connection  with  execution 
of  such  written  agreement. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Dixision 
Joint  Venture  Worksheet 
(First  Filings) 

A.  Name  of  venture:  Bethlehem  Steel 
Corporation  and  U.S.  Steel  Group,  a 
unit  of  USX  Corporation 

Nature  of  notification:  X  original 

Concise  statement  of  purpose:  Re.search 
and  development  in  the  field  of 
basfc  iron  and  steelmaking 
-technologies  and  f)rocesses. 
For  ventures  involving  research  and 

development  only: 
Identity  of  parties  to  venture: 

1.  Bethlehem  Steel  Corporation 

2.  U.S.  Steel  Group,  a  unit  of  USX 
Corporation 
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Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
t993— Gas  Research  institute 

Notice  is  hereby  ^iven  that,  on  July  6. 
1994,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301. 
et  seq.  ("the  Acfl,  the  Gas  Research 
Institute,  on  behalf  of  the  participants  in 
the  Gas  Research  Institute  Through- 
Casing  Resistivity  Logging  Research 
Consortium  ("Consortium"),  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  with  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  aiUitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 


Pursuant  to  Section  6(b)  of  the  Act. 
the  identities  of  the  parties  are:  the  Gas 
Research  Institute,  Chicago,  IL;  Cono«  o. 
Inc..  Ponco  City,  OK;  Texaco,  Inc., 
Bellaire,  TX;  Phillips  Petroleum 
Company,  Bartlesville,  OK;  Mobil  EJ^P 
U.S..  Midland,  TX;  Che\Ton  Petroleum 
Technology  Company,  La  Habra.  CA:  BP 
Exploration  Operating  Company 
Limited,  Uxbridge,  Middlesex,  U.K.:  and 
Atlantic  Richfield  Company,  Los 
Angeles.  CA. 

Tne  nature  of  the  research  programs 
performed  in  accordance  with  the 
Consortium  is  to  fund  research  fo 
develop  interpretation  techniques  for 
Through-Casing  Resistivity  Lclgging  by 
testing  the  current  research  device, 
sponsoring  laboratory  research  or 
theoretical  research  or  any  other 
research  activity  associated  with 
through-casing  resistivity. 
CoiLstaiKe  K.  Robinson, 
Director  of  Operations.  Antitrust  Divi^inn 
IFR  Doc  94-21427  Filed  8-30-94;  S  4.S  iwi| 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Productron 
Act  of  1  §93— Open  Software 
Foundation,  Inc. 

Notice  is  hereby  given  that,  on  May 
11,  1994.  pursuant  to  Section  6(a)  of "tbt; 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C  4301 
et  seq.  ("the  Act "),  Open  Software 
Foundation,  hic.  ("OSF")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identifies 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  lidiiting 
the  recover>-  of  antitrust  plaintiffs  lo 
actual  damage  under  specified 
circumstances.  Pursuant  to  Section  6lb) 
of  the  Act.  the  identities  of  the  pa'rties 
and  the  general  areas  of  planned 
activities,  are  given  below. 

The  E-xecutive  Sponsors  of  OSF, 
which  are  its  voting  members  are  ATbT 
Global  Information  Solutions  Company, 
Dayton,  OH;  Digital  Equipment 
Corporation,  Maynard,  MA;  Fujitsu 
Limited,  Kawasaki.  JAPAN;  Hewlett- 
Packard  Qiompany,  Palo  Alto,  CA; 
Hitach,  Ltd..  Tokyo.  JAPAN; 
International  Business  Machines 
Corporation,  Armonk,  NY;  Ncvellvlno. 
Provo.  UT.  and  SunSoft.  Inc,  Moiiotain 
View,  CA. 

The  non-voting  members  of  OSF  are 
3M  Company,  St.  Paul,  MN;  4th 
Dimension  Software,  Tel  Aviv,  ISRAEL; 
ANSA-APM  Ltd  ,  Cambrklge,  UNITED 
KINGDOM;  ATRH IM  TECHNOLOGIES 


IMI 
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INC.  Austin,  TX;  Aalborg  Univ.-Lab  of 
Image  Analysis,  Aalbord,  DENMARK; 
Alcatel  N.V..  Paris.  FRANCE;  Alsys 
Group.  San  Diego,  CA;  Aluminum 
Company  of  America.  Pittsburgh,  PA; 
American  Express  Travel  Related 
Ser\'ices.  Phoenix,  AZ;  Andersen 
Consulting.  Chicago.  IL;  Andersen 
Consulting,  Tokyo.  JAPAN;  Argonne 
National  Laboratory.  Argonne,  IL; 
Aristotelian  University  of  Thessaloniki, 
Thessaloniki.  GREECE;  Arizona  State 
Univ/Engineering  Comp  Serv,  Tempe, 
AZ;  Ascom  Timeplex,  VVoodcliff  Lake. 
NJ;  Atlantic  Richfield  Company,  Piano. 
TX.  Auspex  Systems.  Inc..  Santa  Clara. 
CA:  Australian  National  University. 
Canberra.  AUSTRALIA;  Banyan 
Systems.  Inc..  Westboro.  N4A;  Barclays 
Bank  PLC.  Knutsford.  Cheshire. 
ENGLAND;  Battelle  Pacific  Northwest, 
Richland.  \VA;  Bear  Steams  &  Co..  Inc., 
VVhippany.  NJ;  Bell  Communications 
Research.  Piscataway,  NJ;  Bond 
University,  Queensland,  AUSTRALIA, 
Boston  University,  Boston,  MA; 
Brigham  Young  University,  Provo,  UT; 
British  Telecommunication  Public  Ltd. 
Co.  Felixstone.  ENGLAND;  Brown 
University.  CS  Dept.,  Providence,  RI; 
Bull  User  Society,  Bull-Europe, 
Fontenay-sous-Bois.  FRANCE;  Bureau  of 
the  Census/Casic  Staff,  Washington.  DC; 
CCL/ITRI.  Chutung.  Hsinchu,  TAIWAN; 
CERN,  European  Org.  for  Nuclear 
Research,  Geneva,  SWITZERLAND; 
CSIRO  Division  of  Information 
Technology.  Melbourne,  AUSTRALIA: 
CSK  Corporation.  Tokyo,  JAPAN; 
California  Polytechnic  State  University, 
San  Luis  Obispo,  CA;  Caltech/Jet 
Propulsion  Laboratory,  Pasadena.  CA; 
Carnegie  Mellon  University.  Pittsburgh. 
PA;  Central  &  South  West  Services, 
Dallas.  TX;  Centre  Universitaire  D' 
Informaique,  Geneva.  SWITZERLAND; 
Centre  de  Recherche  Public-Cntre  Univ. 
Luxembourg.  LUXEMBOURG;  Centre 
for  Development  of  Telematics.  New 
Delhi.  INDIA:  Centre  for  Open  Svstems. 
Belrose.  NSW.  AUSTRALIA;  Centrum 
vGor  Wiskunde  on  Infroatica, 
Amsterdam.  THE  NETHERLANDS; 
Chalmers  University  of  Technology, 
Gothenburg.  SWEDEN;  Charles  Schwab 
&  Co..  Inc..  San  Francisco.  CA;  Chinese 
Open  Systems  Association,  Taipei. 
TAIWAN;  Chinese  University  of  Hong 
Kong.  Shatin.  New  Territor,  HONG 
KONG;  Chung- Ang  University.  Seoul, 
KOREA;  Citicorp.  New  York.  NY;  City 
Pol>1echnic  of  Hong  Kong.  Kowloon. 
HONG  KONG;  Clarkson  University, 
Potsdam.  NY;  Clemson  University. 
Clemson.  SC;  Columbia  University,  New 
York.  NY;  Communication  Culture 
Research  Universitat  Hannover. 
Hannover.  GERMANY;  Computer 


Associates  International,  Inc.,  Islandia, 
NJ;  Computer  Center  Piksi,  Bandung, 
INDONESIA;  Computer  Instituteof 
Japan,  Ld..  Yokohama,  JAPAN; 
Computing  Laboratory,  Univ.  of  Kent, 
Canterbury,  Kent,  ENGLAND; 
Concurrent  Computer  Corp,  Tintin 
Falls,  NJ;  Convex  Computer 
Corporation,  Richardson,  TX;  Cornell 
University,  Ithaca,  NY;  Cranfield    - 
Information  Technology  Inst.,  Fairways, 
Pit  field.  Kiln  Farm  Milton  Keynes, 
UNITED  KINGEXDM;  Cranfield  Institute 
of  Tech-Pot  Grad.  Cranfield.  Bedford. 
ENGLAND;  Cray  Research.  Inc., 
Mendota  Heights,  MN;  DATSI  Univ. 
Polytechnic  Madrid,  Madrid,  SPAIN; 
DECUS  U.S.  Chapter,  San  Jose,  CA; 
DISA  Center  for  Standards.  Reston,  VA; 
DSTC  PTY  LTD.  Old,  AUSTRALLV; 
Daimler-Benz  AG,  Postfach,  GERMANY; 
Dalhousie  University.  Halifax, 
CANADA;  Data  General  Corporation. 
Westborough.  MA:  Defence  Research 
Agency.  Electronics  Div.  Malvern. 
Worcs.  ENGLAND;  Department  of 
Defense-Fort  Meade.  Fort  Meade.  MD; 
Deutsche  Bundesport  Telekom.  Bonn. 
GERMANY;  Duke  University.  Durham. 
NC;  E.N.S.I.E.G..  D'Heres  Cedex, 
FRANCE:  EDS  C4  Program  Division, 
Troy,  MI;  Engineering  and  Physical 
Sciences- At  las  Centre — Rutherford 
Appleton  Laboratory,  ChiUon,  Didcot,- 
ENGLAND;  Esigetel,  Avon,  FRANCE; 
Expersoft  Corporation.  San  Diego.  CA; 
Ecole  Polytechnique.  Lausanne. 
SWITZERLAND;  Edinburgh  University. 
Edinburgh,  UNITED  KINGDOM;  Edith 
Cowan  University,  Churchlands. 
AUSTRALIA;  Electric  Power  Research 
Institute.  Palo  Alto.  CA:  Electronics  & 
Telecommunications  Rsch,  Daejeon. 
KOREA;  Elf,  Paris  La  Defense.  FRANCE; 
Enabling  Technologies  Group.  Inc., 
Atlanta,  GA;  European  Telecomm. 
Informatic  Services,  Brussels, 
BELGIUM;  FIM-University  of  Linz. 
Linz-Auhof,  AUSTRIA;  Fachhochschule 
Wiesbaden,  Wiesbaden  GERMANY:    . 
Fallmann  und  Bauemfeind,  Linz, 
AUSTRIA:  Flinders  Univ.  of  South 
Australia,  Adelaide.  AUSTRALL\; 
Florida  International  University.  Miami, 
FL;  Ford  Motor  Company,  Dearborn,  MI; 
Foundation  of  Res.  &  Tech.  Hellas.  ICS 
Institute  of  Computer  Science.  Heraklio. 
GREECE;  Fox  Chase  Cancer  Center. 
Philadelphia,  PA:  Fraunhofer-Institut 
lAO,  Stuttgart,  GERMANY:  Freie 
Universitat  Beriin,  Beriin.  GERMANY: 
Fundacao  paro  o  Desenvolvimento  dos. 
Lisboa,  Codex,  PORTUGAL:  GKSS 
Forschungszentrum  Geesthaht  GmbH, 
Geesthacht,  GERMANY;  GMD,  Sankt 
Augustin,  GERMANY;  GTE,  Irving,  TX; 
Government  Communications 
Headquarters,  Gloucester,  ENGLAND; 


Gradient,  Technologies,  Inc..     - 
Js/Iarlbourough,  MA;  Griffith  University. . 
School  of  Computing  &  Info 
Tech'nology.  Nathan.  AUSTRALL\; 
Grumman  Data  Systems.  Bethpage,  NY; 
Guardian  Royal  Exchange,  Lytham  St. 
Annes.  Lancashire,  ENGLAND;  Hal 
Computer  Systems,  Inc.,  Campbell,  CA; 
Har\'ard  Univ. — Div.  of  Applied 
Sciences,  Cambridge,  MA;  Har\'ard 
University — Office  of  Info  Tech, 
Cambridge,  MA;  Har\'ey  Mudd  College, 
Claremont.  CA;  Hebrew  University  of 
Jerusalem,  Jerusalem,  ISRAEL;  Helsinki 
University  of  Technology,  Espoo. 
FINLAND:  Herbert  H.  Lehman  College. 
West  Bronx,  NY;  Hitachi  Data  Systems 
Corporation,  Santa  Clara,  CA; 
Honeywell,  Inc.,  Phoenix.  AZ;  Hong 
Kong  Univ.  of  Science  &  Technology, 
Kowloon.  HONG  KONG;  Household 
International.  Northbrook.  IL;  Hughes 
Aircraft  Company,  Los  Angeles,  CA; 
Hughes  Applied  Information  Systems, 
Landover,  MD;  IBM  Corporation- 
JAPAN,  Tokyo,  JAPAN;  IMAG,  Grenoble 
Cedex.  FRANCE;  INRLA,  Le  Chesnay, 
FRANCE;  IRIT,  Universite  Paul  Sabatier, 
Toulouse,  FRANCE;  ITT  Hartford 
Insurance,  Hartford,  CT;  Imperial 
College  of  Science,  Tech,  Medic, 
London.  ENGLAND;  Indian  Institute  of 
Technology-Bombay.  Bombay,  INDfA; 
Indiana  University,  Bloomington.  IN; 
Info,  Communication  Inst,  of  Singapore. 
Singapore  Telecommunication 
Academy,  SINGAPORE;  Information 
Builders,  Inc.,  New  York,  NY;  Informix 
Software,  Inc.,  Menlo  Park.  CA;  Ing.  C. 
Olivetti  &  C.  S.p.A..  Ivrea,  ITALY; 
Institut  Eurecom.  VaJbonne.  FRANCE;, 
Institut  Superieur  D'  Info.  efAutomati. 
Vandoeuvre  Les  Nancy,  FRANCE; 
Institut  fur  Wirtschaftsinformtik,    . 
Saarbrucken.  GERMANY;  Institute 
Mahajlo  Pupin.  Beograd. 
YUGOSLAVIA;  Institute  for  Defense 
Analyses.  Alexandria,  VA;  Institute  for 
Information  Industrj',  Taiwan,  R.O.C., 
TAIWAN:  Institute  of  Svstems  Science. 
Kent  Ridge.  Singapor.  SINGAPORE: 
Institute  de  Engenharia  Mecanica,  Porto 
Codex.  PORTUGAL;  Integrated 
Computer  Solutions.  Cambridge,  MA; 
Intel  Corporation,  Santa  Clara,  CA; 
Intellisoft  Corporation,  Acton,  MA; 
InterWorks.  Iowa  City.  lA;  Integraph 
Corporation.  Palo  Alto.  CA;  Interlink 
Computer  Sciences.  Fremont.  CA;  JC 
Penney.  Dallas.  TX;  Johns  Hopkins 
University/Appl  Phys  Lab,  Laurel.  MD; 
KAPSCH  Aktiengessellschaft.  Vienna. 
AUSTRIA:  KEIO  University.  Yokohama. 
JAPAN;  Kendall  Square  Research  Corp.. 
Waltham.  MA;  Konkuk  University, 
Seoul  KOREA;  Korea  Advanced 
Institute  Science/Tech  Chungryang, 
Seoul,  KOREA;  Korea  University,  Seoul 
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KOREA;  Kwangwoon  University-IE  Lab. 
Wodye-dong  Soul.  KOREA;  Laboratory 
de  I'Accelerateur  Lineaire,  Orsay. 
Cedex.  FRANCE;  Landmark  Systems 
Corporation.  Vienna,  VA;  Lawrence 
Berkeley  Laboratory  of  CA,  Berkeley. 
CA;  Lawrence  Livermore  National 
Laboratory.  Livermore,  CA;  Legent 
Corporation,  Westborough,  MA;  Leibniz 
Richenzentrura,  Muenchen,  GERMANY; 
Locus  Coraputixig  Corporation, 
Inglewood,  CA;  Loral  Corporation,  San 
Jose,  CA;  Los  Alamos  National 
Laboratory.  Los  Alamos.  NM;  MAXM 
Systems  Corporation,  Vienna.  VA; 
Mystech  Associates,  Falls  Church,  VA; 
Mamram  Computer  Training  Cente.  Tel 
Aviv,  ISRAEL;  Manchester  Computer 
Centre/Unv.  of  Man.,  Manchester, 
ENGLAND;  MarUn  Marietta 
Corporation,  Bethesda,  MD; 
Massachusetts  Institute  of  Technology, 
Cambridge,  MA;  McGill  University, 
Montreal.  Quebec.  CANADA;  Mead  Data 
Central,  Dayton.  OH;  Medical  Center  of 
Delaware,  New  Castle,  DE;  Mercury 
Communications  Ltd.,  Brentford, 
Middlesex,  ENGLAND;  Merrill  Lynch 
and  Co.  Inc..  New  York.  NY;  Michigan 
Department  of  Transportation.  Lansing. 
MI;  Michigan  State  University,  East 
Lansing,  MI:  Micro  Focus,  Palo  Alto, 
CA;  MicroUnity  Systems  Engineering 
Inc.,  Sunyvaie,  CA;  Microsoft 
Corporation,  Redmond,  WA;  Mirrors 
International,  Inc.,  Taipei,  TAIWAN; 
Mitsubishi  Electric  Corporation, 
Kamakura,  Kanagawa  Pr,  JAPAN;  Mobil 
E  &  P  Services,  Dallas.  TX;  Monash 
University.  Clayton,  Victoria. 
AUSTRALIA:  Montana  Slate  University. 
Bozman,  MT;  Montran  Corporation. 
New  York.  NY;  Motorola,  Inc., 
Schaumburg,  IL;  NASA/Langley 
Research  Center,  Hampton,  VA;  Nippon 
Steel  Corporation,  Tokyo,  JAPAN; 
National  Central  University,  CHUNG-LI, 
TAIWAN:  National  Centre  for  Software 
Technology,  Juhu,  Bombay,  INDIA; 
National  Cheng  Kung  University, 
Tainan,  TAIWAN;  National  Chi'ao-Tung 
University,  Hsinchu,  Taiwan,  ROC, 
TAIWA.N;  National  Computer  Board, 
Singapore,  SINGAPORE;  National 
Institute  for  Higher  Education,  Castle 
Troy,  Limerick,  IRELAND;  National 
Institutes  of  Health,  Bethesda,  MD; 
National  Tsing  Hua  University,  Hsin 
chu,  TAIWAN;  National  Westminster 
Bank  Pic,  London,  UNITED  KINGDOM; 
NetLabs,  Inc.,  Los  Altos,  CA;  New  Jersey 
Institute  of  Technology,  Newark,  NJ; 
New  York  University,  New  York.  NY; 
Nijmegen  University,  UQ,  Nijmegen, 
THE  NETHERLANDS:  Nippon 
Telegraph  and  Telephone  Corp., 
Yokosuka-shi,  Kanaga.  JAPAN;  Nokia 
Telecommunications.  Espoo,  FINLAND; 


North  Carolina  State  University, 
Raleigh,  NC;  NorthWesfem  University. 
Evanston,  IL;  Northeast  Parallel, 
Syracuse,  NY;  Nova  Universit\— COS 
Dept.,  Ft.  Lauderdale,  FL;  Ntl.'Ctr.  for 
High-Perfbrmance,  Taipei,  TAIWAN; 
OGAWA  Laboratory,  Tokyo,  JAPAN; 
OKI  Electric  Indusfry  Co.,'  Warabi-Shi, 
Saitama,  JAPAN;  Open  Horizon,  Inc., 
San  Mateo,  CA;  Office  of  liiformation 
Technology,  McLean,  VA;  Ohio  State 
University,  Columbus,  OH;  Open 
Environment  Corporation,  Cambridge. 
MA;  Open  Systems  Associates,  Inc., 
Reston,  VA;  OpenConnect  Systems,  Int., 
Dallas,  TX;  Oracle  Corporation, 
Belmont,  CA;  Oregon  Graduate  Institute 
of  S.  &  Tech.,  Beaverton,  OR; 
Osterreichisches  Forschungszenrum 
Seibe,  Seibersdorf,  AUSTRIA; 
PeerLogic.  Inc.,  San  Francisco,  GA; 
Pennsylvania  State  University, 
University  Paric,  PA;  Peregrine  Svstems. 
Inc.,  Carisbad,  CA;  Persetei  (Pt\VLtd., 
Sandton,  Johannesbur,  SAUDIARABIA: 
Petrotechnical  Open  Software  Corp., 
Houston,  TX;  Phillips  Petroleum 
Company,  Bartlesville,  OK:  Princeton 
University,  Princeton,  NJ:  Project 
Athena,  MIT,  Cambridge,  MA;  Protek, 
Maidenhead,  Berkshire,  ENGLAND; 
Pune  Univ.:  Ctr.  for  Advanced 
Computing.  Pune.  Maharas,  INDIA; 
Purdue  University,  West  Lafayette.  IN; 
Queensland  University  of  Technology. 
Brisbane,  AUSTRALIA;  RRZ  Uni  Koln, 
Kiln,  GERMANY;  RUS-Rechenzentrum 
Univ..  Stuttgart.  GERMANY;  RWTH- 
Aachen.  Lehrstuhl  Informatik.  Aachen. 
GERMANY:  Rabobank  Nederland  Facet 
ABC.  Utrecht,  THE  NETHERLANDS; 
Rensselaer  Polytechnic  Institute,  Troy. 
NY;  Ritsumeikan  University,  Kyoto, 
lAPAN;  Rochester  Institute  of 
Technology.  Rochester,  NY;  Royal 
College  Maria  Cristina  de  Escorial,  San 
Lorenzo  de  El  Es,  SPAIN;  S.I.A.  S.p.A.. 
Milan,  ITALY;  SCO,  Ministry  of 
Defense.  Singapore,  Singapore. 
SINGAPORE;  SIGMA  System,  Inc., 
Tokyo.  JAPAN;  SIP  M/S  SIP  DG/TI- 
SCS,  Rome,  ITALY;  Systems  Partners. 
Inc.,  Orinda,  CA;  Schlumben^er,  Austin, 
TX;  Secom  Information  System  Co., 
Ltd.,  Tokyo.  JAPAN;  Sematech,  Inc., 
Austin,  TX;  Seoul  National  University, 
Seoul.  KOREA;  Shell  International,  The 
Hague,  THE  NETHERLANDS;  Shell  Oil 
Company,  Houston,  TX;  Siemens 
Nixdorf  information  Systems, 
Paderbom,  GERMANY;  Societe  Infl  De 
Telecom  Aeronautiqes,  Valbonne, 
FRANCE;  Software  AG,  Darmstadt- 
Ebers,  GERMANY;  Software-Industrie 
Support  Zentrum,  Dortmund. 
GERMANY;  Sony  Corporation.  Tokyo. 
JAPAN;  Stanford' University,  Stanford, 
CA;  State  University  of  Ghent  (Belgium). 


Zwijnaarde,  BELGIUM;  Stratus 
Computer  Inc..  Marlboro.  MA; 
Superconducting  Super  Collider  Lab, 
Dallas.  TX;  Sweden  Post,  Stockholm, 
SWEDEN;  Sybase,  Inc..  Emeryville.  CA; 
Sycomore  S.A.,  Paris  la  Defense. 
FRANCE;  Syracuse  University, 
Syracu.se,  NY;  TRW,  Inc.,  Carson.  CA; 
Tandem  Computers,  Cupertino,  CA; 
Tatung  Institute  of  Technology,  Taipei, 
TAIWAN;  Technical  University  of 
Budapest,  Budapest,  HUNGARY; 
Technion,  Israel  Institute  of  Technology 
Haifa,  ISRAEL;  Telecom  Finland  Ltd., 
Helsinki,  FINLAND; 
Telecommunications  Research  Lab  of 
AOTC,  Clayton,  Victoria,  AUSTKAUA; 
Template  Software,  Inc.,  Herndon,  VA; 
The  Boeing  Company,  Seattle,  WA;  the 
Computing  Center,  Academia  Sinica. 
Taipei,  TAIWAN;  The  Mitre 
Corporation.  Bedford.  MA;  the  Odi.ssey 
Project  c/o  Applied  Network 
Technology.  Guildford.  Surrey, 
ENGLAND;  The  Roval  Hong  Kong 
Jockey  Qub.  Happy  Valley,  HONG 
KONG:  The  Santa  Cruz  Operation.  Santa 
Cruz,  CA;  The  University  of  Texas  at 
Dallas.  Richardson.  TX;  The  University 
of  Western, Ontario,  London,  Ontario, 
CANADA;  Tivoli  Systems  Inc.,  Austin. 
TX;  Tokyo  Denki  University.  Tokvo. 
JAPAN:  Transacr  Corporation. 
Pittsburgh,  PA;  UCA  Berkelev -Computer 
Science  Dept..  Berkeley.  CA;'U  Texas 
Health  Science  Ctr— San  Antonio,  San 
Antonio,  TX;  U.R.A.C.O.M./Univ.  Paul 
Sabatir,  Ramonville,  CEDEX,  FR.^\CE; 
UCLA  Computer  Science  Dept.,  Los 
Angeles,  CA;  US  Postal  Service, 
Washington,  DC;  USAF  ESD, 
Blackfriars,  London,  ENGLAND;  Union 
Bank  of  Switzerland,  Zurich, 
SWITZERLAND;  Unisys  Corporation, 
Ro.seville,  MN;  Univ.  California 
Extension  Santa  Cruz.  Santa  Cruz.  CA; 
Univ.  Central  de  Venezuela.  Miami, 
VENEZUELA;  Univ.  of  California,  San 
Diego,  La  JoUa.  CA;  Univ.  of  California- 
Academic  Computing.  Los  Angeles,  CA: 
.Univ.  of  Chicago  Computer  St:ience 
Dept.,  Chicago,  IL;  Univ.  of  Melbourne, 
Parkville,  Victoria,  AUSTRAUA;  Univ. 
of  New  South  Wales,  Kensington,  NSW, 
AUSTRALIA;  Univ.  of  Western  Svdney, 
MacArthur,  Campbelltown,  NSW"! 
AUSTRALIA:  Universitat  Aulonoma  De 
Barcelona.  Barcelona.  SPAIN; 
Universitat  Kaiserslautem, 
Kai.serslautem,  GERMANY;  Universitat 
Politecnica  De  Catlunya,  Barcelona. 
SPAIN;  Universite  Catholique  de 
Louvaiii,  Louvain  La  Neuve.  BELGIUM; 
University  College  London,  London, 
ENGLAND;  University  Erlangen- 
Nuernberg,  Eriangen.GERMA.NY; 
University  of  Alaska  Fairbanks. 
Fairbanks.  AK;  University  of  Am  kland. 
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Auckland.  NEW  ZEALAND;  University 
of  Bilkent.  Ankara,  ENGLAND; 
University  of  Bologna,  Bologna,  ITLAY; 
University  of  Bremen.  Bremen, 
GERMANY:  University  of  British 
Columbia,  Vancouver,  CANADA; 
University  of  CA,  Santa  Cruz,  Santa 
Cruz.  CA:  University  of  Calgary, 
Calgar>'.  Alberta,  CANADA:  University 
of  Cambridge,  Cambridge,  ENGLAND: 
University  of  Cape  Town,  Rondebosch, 
SOUTH  AFRICA:  University  of  Dublin. 
Dublin.  IRELAND:  University  of 
Durham,  Durham,  UNITED  KINGDOM: 
University  of  Florida,  Gainesville,  FL; 
University  of  Guelph,  Guelph, 
CANADA:  University  of  Illinois  at 
Chicago,  Chicago,  IL;  University  of 
Illinois,  Urbana,  IL;  University  of 
Indonesia,  Jakarta.  INDONESIA; 
University  of  Iowa,  Iowa  City.  lA; 
University  of  Karlsruhe-Computing 
Center,  Karlsruhe,  GERMANY; 
University  of  Lowell,  CS  Dept.,  Lowell, 
MA;  University  of  Maryland,  College 
Park.  MD;  University  of  Massachusetts- 
CS  Dept.,  Amherst,  MA;  University  of 
Michigan,  Ann  Arbor,  MI;  University  of 
Milan,  Milan.  ITALY;  University  of 
Minnesota,  Morris,  MN;  University  of 
Missouri-Kansas  City,  Kansas  City,  MO; 
University  of  New  Hampshire,  Durham; 
NH;  University  of  Newcastle-upon- 
Tyne.  Newcastle-upon-Tyne, 
ENGLAND;  University  of  Notre  Dame. 
Notre  Dame,  IN;  University  of 
Pittsburgh,  Pittsburgh,  PA;  University  of 
Southern  California,  Los  Angeles.  CA; 
University  of  Stellen  Bosch,  Stellen 
Bost:h,  SOUTH  AFRICA;  University  of 
Strathclyde.  Glasgow,  SCOTL.\ND; 
University  of  Texas,  TX;  Uni\ersity  of 
Tokyo.  Tokyo,  JAPAN;  University  of 
Tromso,  Tromso,  NORWAY;  University 
of  UTAH.  CS  Dept.,  Salt  Lake  City.  UT; 
liiiiversity  of  Vermont,  Burlington.  VT: 
University  of  Virginia,  Cliariotlesviije. 
VA;  University  of  Waikato,  Hamilton. 
NEW  ZEALAND;  University  of 
Washington.  Seattle,  WA;  Univtjrsity  of 
Waterloo,  Waterloo.  Ontario,  CANADA: 
I'niversity  of  Wisconsin,  Madison.  WI: 
University  of  Wisconsin,  Madison, 
Computer  Sciences  Building.  Madison. 
WI;  tJniversity  of  Wisconsin- 
Milwaukee.  Milwaukee.  Wl;  Uppsala 
University  of  Computing  Center, 
U'ppsala.  "SWEDEN;  VA  Polytedi  Inst./ 
State  U.  Computer  Ctr.,  Blacksburg,  VA; 
Veritas  Software  Corporation.  Santa 
Clara,  CA;  Victoria  University  of 
Wellington,  Wellington.  NEW 
ZEALAND;  Voipe  NafI  Transportation 
Systems  Ctr.,  Cambridge,  MA;  Vrije 
Universiteit.  Amsterdam,  THE 
NTTHERLANDS;  Wells  Fargo  Bank.^an 
Francisco.  CA;  Walker  Interactive 
Systems,  San  Francisco,  CA;  Worcester 


Polytechnic  Institute,  Worchester,  MA; 
X  Consortium,  Inc.,  Cambridge,  MA; 
Xerox  Corporation,  Palo  Alto,  CA; 
Yokogawa  Electric  Corporation.  Tokyo. 
JAPAN;  Yonsei  University,  Seoul. 
KOREA:  York  University,  North  York. 
Ontario,  CAN,\DA. 

The  purpose  of  OSF  is  to  undertake 
cooperative  research,  experimentation 
and  development  activities  concerning 
an  open  and  portable  systems 
environment  to  allow  users  to  more 
easily  mix  and  match  computers  and 
application  software  from  different 
suppliers.  OSF  will  engage  in  all 
necessary  activities  to  accomplish  this 
objective  including:  1)  Conducting 
research  and  experimentation  to 
formulate  and  facilitate  the 
development  of  open  systems  software 
technologies:  2)  conducting  research  - 
and  experimentation  to  formulate  and 
facilitate  the  development  of  portable 
sy.stems  exten.sion  modules;  3) 
conducting  research  and 
experimentation  to  formulate  and  to 
facilitate  the  development  of  published 
specifications  for  functions  required  to 
enable  software  portability,  to  encourage 
interoperability  of  systems  in  a  multi- 
vendor  environment  and  to  achieve 
appropriate  levels  of  consistency  in  user 
interface:  4)  conducting  research  and 
experimentation  to  formulate  and  to 
facilitate  the  development  of 
verification  methods  and  tests  for 
establishing  compatibility  with  reUivant 
standards  and  the  venture's 
specifications;  5)  conducting  research 
and  experimentation  to  formulate  and  to 
facilitate  the  development  of  encoded 
forms  of  application  software,  not 
limited  to  the  machine  architecture  on 
which  the  software  will  execute;  6)  the 
collection,  exchange  and  analysis  of 
research  information  to  achieve  the 
venture's  objectives:  7)  participation  in 
the  definition  of  open  systems 
standards:  and  8)  the  production  and 
marketing  ot  tlie  .source 
implementations  of  the  base  systems 
software  technologies,  or  other 
proprietary  information,  produced 
through  the  venture,  including  the 
granting  of  licenses.- 
Conslancc  K.  Robinson. 
Dirfi  tar  of  Uperations.  Antitrust  Division. 
4F'K  DiH..  04-21428  Filed  8-:M>-94:  8:4.S  am) 
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[Project  No.  91-10] 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petroleum  Environmental 
Research  Forum 

Notice  is  hereby  given  that,  on  July 
19,  1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  members  of  the 
Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  91-10, 
titled  "Development  of  Prototype  HF 
and  HjS  Open  Path  Monitors  Using- 
Near  Infrared  Diode  Laser  Absorption 
Spectroscopy."  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  to  and  (2)  the 
nature  and  objectives  of  the  project.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of^ntitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Exxon  Research  and  Engineering 
Company,  Florham  Park,  NJ;  Mobil 
Research  and  Development  Corporation, 
Princeton,  NJ;  Phillips  Petroleum 
Company.  Bartlesville.  OK;  Chevron 
Research  &  Technology  Company. 
Richmond,  CA:  BP  America  Inc., 
Cleveland,  OH:  Amoco  Oil  Company, 
Naperville,  IL;  and  Southwest  St;iences 
Inc.,  Santa  Fe,  NM.  The  nature  and 
objectives  of  the  research  program 
iiu.lude  development  and  testing  of 
prototype  HF  (hydrofluoric)  and  H^S 
(hydrogen  sulfide)  open  path  monitors 
utilizing  near  infrared  absorption 
spectroscopy  of  diode  laser  sources. 

Participation  in  this  project  will 
remain  open  until  issuance  of  the  final 
project  report.  The  participants  intend 
to  file  additional  written  notifications 
disclosing  all  changes  in  its 
membership. 

Inforniation  regarding  participation  in 
the  project  may  he  obtained  from:  Peter 
Pergande,  Engineering  Department, 
Ex.\on  Research  and  Development    - 
Company.  P.O.  Box  101,  Florham  Park. 
NJ  07932. 

Coaslance  K.  Robinson. 
Dirt'ctnr  cifOpenitinns.  Antitrust  Di\1sion. 
|FK  DcH  .  M4-21432  Filed  8-30-94;  8:45  Hmj 

BILLING  CODE  441(M>1-M 


Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993 — The  Smart  Valley  Commercenet 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on  June 
13.  1994,  pursuant  to  section  6(a)  of  the 


National  Cooperative  Resean;h  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  Smart  Valley 
CommerceNet  Consortium.  Inc.  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  The  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  tHe  Act's  provisions 
limiting  the  recovery  of  the  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the.parties  are  Enterprise  Integration 
Technologies  Corporation  ("EIT"),  Palo 
Alto.  CA;  WestREN  Corporation 
("BARRNet").  Stanford,  CA;  and 
Stanford  University's  Center  for 
Information  Technology  ("CIT'1, 
Stanford.  CA. 

EIT;  BARRNet:  and  CIT  are  operating 
as  The  Smart  Valley  CommerceNet 
Consortium,  a  California  mutual  benefit 
nonprofit  corporation,  dba 
CommerceNet  Consortium,  whii,-h  is 
focused  on  developing  an  Internet-based 
infrastructure  for  supporting  regional 
electronic  commerce  among  designers, 
suppliers,  and  manufacturers  of 
electronics  and  computer  equipment, 
under  a  Cooperative  Agreement  with  the 
United  States  Air  Fon:e,  Wright 
Laboratory. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  94-21425  Filed  8-30^94;  8:45  ami 
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Notice  Pursuant  to  The  National 
Cooperative  Research  and  Production 
Act  of  1993— Durability  Valuation  of 
Composite  NGV  Fuel  Cylinders 
Program  (Southwest  Research 
Institute) 

Notice  is  hereby  given  that,  on  July" 
12,  1994,  pursuant  to  Section  6(a)  oT  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Southwe.st  Research 
Institute  ("SwRI ")  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  to  (2)  the  nature 
and  objectives  of  the  program.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identifies  of  the  parties 
are  Gas  Research  Institute,  Chicago.  IL. 
and  Martin  Marietta  Energy  Systems. 
Inc.,  Oak  Ridge,  TN,  acting  under  its 
prime  contract  number  DE-ACl)5- 


840RZ1400  wiUi  the  United  Slates 
Department  of  Energy;  and  its  general 
areas  of  planned  activities  center  on 
assessment  of  the  long-tenn  durability 
of  all-composite  cylinders  used  for 
compressed  natural  gas  (CNG)  storage  in 
natural  gas  vehicles  (NGV)  to  resist 
degradation  due  to  NGV  sen,  ice 
environment  and  the  permeation  of  the 
stored  CNG  through  the  performance  of 
baseline  qualifications  test  on  all- 
composite  cylinders;  the  evaluation  of 
durability  of  the  composite  ovenvrap 
and  plastic  liner;  the  characterization  of 
the  evolution  of  damage  in  all- 
composite  cylinders  through  NDE 
techniques:  the  evaluation  of  impact 
damage  caused'during  typical  service 
conditions  of  mounted  cylinders  on 
NGV's;  and  the  integration  and 
presentation  of  the  data  collected. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Dixision. 
IFR  Doc.  94-21429  Filpd  8-30-94;  8:45  ani] 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  The  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  He-Solve,  Inc.,  et  al.. 
Civil  Action  No.  90-10490-K,  was 
lodged  on  August  17. 1994,  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts.  The  settling 
defendants  include  two  generators  that 
arranged  to  have  hazardous  substances 
sent  to  the  Re-Solve,  Inc.  Superfund  Site 
in  North  Dartmouth,  Massachusetts,  for 
treatment.  The  proposed  consent  decree 
requires  the  defendants  to  pay  the 
United  States  approximately  S522.000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  da\  s 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Dej)artment 
of  Justice,  Washington.  D.C.  20530,  and 
should  refer  to  United  States  v.  Re- 
Sohe,  Inc..  et  al..  DOJ#  90-11-2-58A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1107  J.W.  MeCormack 
Building.  POCH,  Boston,  Massachusetts; 
the  Region  I  Office  of  the  Environmental 
Protection  Agency,  John  F.  Kennedy 
Federal  Building,  Boston, 
Ma.ssachusetts;  and  at  the  Consent 
Decree  Library.  li20  G  Street,  N.W.,  4th 
Floor,  Washington.  D.C.  20005,  (202) 
624-0H92.  A  copy  of  the  proposed 


consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  N.W.,  4th 
Floor.  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  Gross. 

Acting  Section  Chief.  Environmentnl 
Enforcement  Section,  Environment  und 
Natural  Resources  Division. 
IFR  Doc.  94-21421  Filed  8-30-94:  H  45  an-.j 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans;  Extension 
of  Announcement  of  Vacancies  to 
October  18, 1994  Request  for 
Nominations 

The  announcement  of  vacancies  to  the 
ERISA  Advisory  Council  is  being 
e.xtended  through  October  18.  1994. 
Earlier  candidates  whose  nominations 
have  been  acknowlt^dged  need  not 
reapply. 

Section  512  of  the  Employee 
Retirement  Income  Security  A(  t  of  1974 
(ERISA)  88  Stat.  895.  29  U.S.C.  1 142. 
provides  for  the  establishment  of  an 
"Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  ' 
(The  Council)  which  is  to  consist  of  15 
members  to  be  appointed  by  the 
Secretary  of  Labor  (the  Secretarv)  as 
follows:  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shall  be  representative  of  an 
organization  vvho-se  members  are 
participants  in  a  multiemployer  plan); 
three  representatives  of  employers  (at 
least  one  of  whom  shall  be 
representative  of  employers  maintaining 
or  contributing  to  multiemployer  plans); 
one  representative  each  from  the  fields 
of  insurance,  corporate  trust,  actuarial 
counseling,  investment  counseling, 
investment  management,  and 
accounting;  and  three  representatives 
from  the  general  public  (one  of  whom 
shall  be  a  person  representing  tliuse 
receiving  benefits  from  a  pension  plan). 
Not  more  than  eight  members  ot  the 
Council  shall  be  members  of  the  same 
politic;al  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
ERISA.  Appointments  are  for  terms  of 
three  years.  The  prescribed  duties  of  the 
Council  are  to  advise  the  Secretary  with 
respei.t  to  the  carrying  out  of  his 
functions  under  ERISA,  and  to  submit  lo 
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»he  Secretary,  or  his  designee, 
recommendations  with  respect  thereto. 
Th6  Council  will  meet  at  least  four 
times  each  year,  and  recommendations 
of  the  Council  to  the  Secretary  will  be 
included  in  the  Secretary's  annual 
report  to  the  Congress  on  ERISA. 

The  terms  of  five  members  of  the 
council  expire  on  Monday,  November 
14. 1994.  The  groups  or  fields 
represented  are  as  follows:  employee 
organizations  (multiemployer  plans), 
actuarial  coimsellng.  investment 
counseling  field,  employers,  and  the 
general  public  (pensioners). 
Accordingly,  notice  is  hereby  given  that 
any  person  or  organization  desiring  to 
recommend  one  or  more  individuals  for 
appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  to  represent  any 
of  the  groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 
reconimendatioas  to.  Attention;  William 
E.  Morrow,  Executive  Secretary,  ERISA 
Advisory  Council,  Frances  Perkins 
Building.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Suite  N- 
5677.  Washington.  EX:  20210. 
Recommendations  must  be  delivered  or 
mailed  on  or  before  October  18.  1994. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution  or  petition,  signed  by 
the  person  making  the  recommendation 
or.  in  the  case  of  a  recommendation  by 
an  organization,  by  an  authorized 
representatiTB  of  the  organization.  Each 
recommendation  should  identify  the 
candidate  by  name,  occupation  or 
position,  telephone  number  and 
address.  It  should  also  include  a  brief 
description  of  the  candidate's 
qualifications,  the  group  or  field  which 
he  or  she  would  represent  for  the 
purposes  of  Section  512  of  ERISA,  the 
candidates'  political  party  affiliation. 
and  whether  the  candidate  is  available 
and  would  accept. 

Signed  at  Washington.  DC  this  25th  day  of 
August.  1994. 
Olena  Berg, 

AsstsUint  Sectstary  of  Labor  for  Pension  and 
Welfare  Benefit  Programs. 
|FK  Doc.  94-21413  Filed  &-30-94;  tt:45ani| 
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Women's  Bureau;  Commission  on 
Family  and  Medical  Leave;  Notice  of 
Meeting 

agency:  Office  of  the  Sticretar>-.  Labor. 
ACTION:  Notice  of  Pubfic  Meeting. 

SUMMARY:  The  Commission  on  Family 
and  Medical  Leave  was  established  by 
an  Act  of  Congress,  the  Family  and 
Medical  Leave  Act,  Public  Law  103-3. 


TIME  AND  PLACE:  The  meeting  will  be 
held  on  Wednesday.  September  28, 
1994.  from  9:30  am  to  12:30  pnt,  in  the 
Frances  Perkins  Building.  U J^ 
Department  of  Labor,  in  Meeting  Room 
C-5515  (3th  Floor)  Seminar  Room  #6. 
200  Constitution  Avenue.  N.W.. 
Washington,  D.C. 

PUBUC  PAfmaPATION:  The  meeting  will 
be  open  to  the  public  It  will  be  in 
session  from  9:30  am  to  12:30  pm. 
Seating  will  be  available  to  the  public: 
on  a  first-come,  first  served  basis. 
Handicapped  individuals  wishing  to 
attend  should  cootAct  the  Office  of  the 
Commission  to  obtain  appropriate 
accommodatioDS.  Individiials  wishing 
to  submit  written  statements  should 
send  16  copies  to  Hermelinda  B.  Pompa. 
Acting  Executive  Director,  Commission 
on  Family  a4ad  Medical  Leave.  Room  S- 
3305,  Frances  Perkins  Building,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington,  D.C  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermelinda  B.  Pompa.  Telephone  (202) 
219-6593. 

Signed  at  Washington.  D.C  this  24th  Day 
of  August.  19*4. 
Hermelinda  B.  Pompa, 
Acting  Execiiti%-e  Dir«-for.  Con^mission  on 
Leave. 
|FR  Doc  94-21397  Filed  »-30-94:  8:45  ami 
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NATIONAL  COMMISSION  ON 
MANlif  ACTIM^D  HOUSING 

Meeting 

AGENCY:  National  Commission  on 
Manufactured  Htarising. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  ac<,ordance  with  the 

Federal  Advisory  Committee  Act.  Public 

Law  101-625.  as  amended,  the  National 

Commission  on  Manufactured  Housing 

announces  a  forthcoming  meeting  of  the 

Commission. 

DATtS:  September  19. 1994. 10:00  a.m.- 

11:00  a.m.  Press  Conference. 

ADDRESSES:  National  Pr&ss  Club.  529 

14th  Street.  N.W..  Washington,  DC 

20045. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmelita  Pratt.  Administrative  Officer, 

The  National  Commission  on 

Manufactured  Housing.  301  N.  Fairfax 

Street.  Suite  110.  Alexandria.  VA  22314 

(703)  603-0440. 

TYPE  OF  liKETlNG:  Open. 

Cannelita  R.  PraM, 

Administrathre  Officer. 

(FK  Doc.  94-214:19  Filed  8-30-94;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  National  Erwiowment  for  the 

Arts. 

ACnON:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a    ■ 
request  for  expedited  clearance,  by 
September  27. 1994,  of  the  following 
proposal  for  the  collection  of 
information  und^  the  provisions  of  the 
Paperwoii;  Reditction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
September  22.  1994. 
ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk.  Office  of  Management 
and  Budget.  New  Executive  Office 
Building.  726  Jackson  Place.  NW..  Room 
3002.  Washington  DC  20503;  (202-395- 
7316)  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien.  National  Endowment  for  the 
Arts.  Administrative  Services  Division. 
Room  203,  1100  Pennsylvania  Avenue, 
NW..  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judith  E.  O'Brien.  National 
Endowment  for  the  Arts.  Administrative 
Services  Division.  Room  203, 1100 
Pennsylvania  Avenue,  NW..  Washington 
DC  20506;  (202-682-5401). 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  revision  of  a  currently 
approved  collection  of  information.  This 
entry  is  issued  by  the  EiKlowment  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  how  often  the 
required  information  must  be  reported; 
(3)  who  will  be  required  or  asked  to 
report;  (4)  what  the  form  will  be  used 
for;  (5)  an  estimate  of  the  number  of 
respon.ses;  (6)  the  average  burden  hours 
per  response;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
form.  This  entry  is  not  subject  to  44 
U.S.C.  3504(h). 

Title:  Federal  Council  on  the  Arts  and 
Humanities/ Arts  and  Artifacts 
Application  for  Indemnification. 

Frequency  of  collection:  One-time. 

Respondents:  Individuals,  state  and 
local  governments,  federal  agencies  and 
lUMi  profit  arts  organizations. 

f.se.This  form  is  used  by  individiials. 
non-profit,  tax-exempt  organizations 
and  governmental  units  in  applying  to 
the  Federal  Council  on  the  Arts  and  the 
Humanities  (through  the  National 
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Endowment  for  the  Arts)  for 
indemnification  of  eligible  arts  and 
artifacts,  borrowed  fiom  abroad  for 
exhibition  in  the  United  States,  or  sent 
from  the  United  States  for  exhibition 
abroad. 

Estimated  number  of  respondents:  40. 

/Average  burden  hours  per  response: 
40. 

Total  estimated  burden:  1,600. 
Judith  E.  O'Brien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

IFR  Doc.  94-21498  Filed  8-30-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Pubfic  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  fi-om  August  8, 
1994,  through  August  19,  1994.  The  last 
biweekly  notice  was  published  on 
August  17, 1994  (59  FR  42332). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  showrn  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  Jinal 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville,      ■ 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washington,  IX  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  inter\'ene  is  discussed  below. 
By  September  30,  1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter\'ene.  Requests  for  a  hearing  and  a 


petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing.or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfv'  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contpntion 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  pt-utioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
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hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docxunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  rnfbnnation  to 
.show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  undCT  consideration.  The 
contention  must  be  one  which,  if ' 
proven,  would  entitle  the  pjetitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
fiM-  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  intorm 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  24B- 
3100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  m.essage 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 


number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimcly  fiKngs  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  - 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv]  and  2.714(d). 

For  further  details  with  re.spect  to  this 
action,  see  the  application  for 
amendment  >vhich  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555.  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Boston  Edisoa  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
PlyTnouth  County,  Massachusetts 

Dofe  of  amendment  request:  June  9, 
1994 

Description  of  amendment  request:^ 
The  proposed  amendment  would 
increase  the  allowed  out-of-service  time 
to  increase  from  7  days  to  14  days  for 
the  automatic  depressurization  system 
(ADS),  the  high  pressure  coolant 
injection  (HPCl)  system  and  the  reactor 
core  isolation  cooling  (RClC)system.  The 
proposed  change  includes  a  change  to 
Section  4.5.H.  "Maintenance  of  Filled 
Discharge  Pipe"  to  reflect  Amendment 
149,  issued  September  28,  1993. 

Basis  for  pi oposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analy.sis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  Operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  sfgnificant  increase  in  the 
probab«lit>'  or  consequenf;es  of  an  accident 
previously  ev«luatfid. 

Safety  criteria  used  to  determine  the 
dcceptabiiity  of  extending  continued 
operation  with  one  ADS  valve,  the  HPC!3  nr 
RCIC  system  out-of-service  (OOS)  is 
consistent  with  Pilgrim's  licensing  basis.  For 
example,  events  with  the  expected  frequency 
of  occurrence  greater  than  once-per-reactor 
lifetime  are  required  to  meet  the  transitnt 
.MCPK  {minimum  critical  power  ratio] 
thermal  limit:  more  than  99.9%  of  the  fuel 
ro<ls  are  expected  to  avoid  boiling  transition. 
Very  low  probability  everts,  such  as  a  L(XIA 
lloss-of-coolant  accident],  are  required  to 
satisfy  the  criteria  of  10CFR50.4fc  the 
primary  critnrion  being  that  the  Peak 


Cladding  TempenrtHies  (PCT)  be  maintained 
less  than  2200T^. 

For  intermediate  freqneacy  events,  e.g.  safe 
shutdown  in  tiK  event  of  a  ftre.  10CFR50 
Appendix  R  involves  a  "bo  fuel  damage" 
criterion.  To  evaluate  these  types  of  events, 
the  GE  [Geaeral  Electric]  SAFER/GESTR- 
LOCA  licensing  methodology  was  used  to 
calcuhrte  the  system  responses  and  PCTs. 
Analy.ses  performed  by  Pilgrim's  NSSS 
[nuclear  st«Bm  supply  system)  vendor. 
General  Electric,  |***1  for  vari<ius  limiting- 
case  scenarios  involving  ADS,  HPQ.  or  RCIC 
out-of-service  situations  demonstrated 
10CFR50.46  limits  (i.e.  a  PCT  less  than 
2200°F}  were  met.  (The  most  severe  PCT  was 
150(fT).  The  core  tianrage  frequency  analysis 
for  Pilgrim  is  unchanged  by  operating  Pilgrim 
iu  accordance  with  this  proposed 
amendment.  The  14  day  OOS  for  HPCI,  RCIC 
and  ADS  also  confbmis  to  the  OOS  time  for 
these  systems  found  in  BVVR  [boiling-water 
reactor]  Standard  Technical  Specifications. 
Hence,  Increasing  the  allowed  OOS  time  from 
7  to  14  days  does  not  result  in  a  challenge 
to  fuel  cladding  intt^ity  or  BVVR  Standard 
Technical  Specifications,  and  operating 
Pilgrim  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
increase'  in  the  probability  or  consequences 
of  an  accident  previously  evaluated,  f 

Tlw  removal  of  the  association  betv%-een 
Lrci  Ilow-pressure  coolant  injection]  and 
Core  Spray  i^'stem  testing  and  surveilling 
their  filM  disch4ff>e  pipes  is  an 
administrative  change  because  the  specifind 
surveillaace  frequency  Ts  unchanged.  This 
prttposed  change  reflects  Amendment  il49, 
issued  by  the  NRG  September  28. 1993,  and 
is  proposed  to  ensure  consistency  between 
Pilgrim's  Technical  Specification  sections. 
This  admini  strati  XT  change  will  not  involve 
a  significant  increase  in  the  probability  or    ■ 
consequences  of  an  accident  previously 
evaluated. 

'  2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

As  discussed  above,  a  variety  of  limiting- 
case  scenarios  were  analyzed  to  deiuonstratc 
the  effects  of  increasing  the  OOS  time  for  one 
ADS  valve,  the  HPCI  system,  or  the  RCIC. 
system.  The  conclusion  of  the  analv-ses  is  that 
this  proposed  change  does  not  violate 
Pilgrims  licensing  basis  or  10CFR50  46 
requirements. 

&ime  sf.t;narifis  result  in  elevated  PtTTs. 
but  thov  are  still  significantly  below  tlie 
10t;FK50.46  limit  of  2200°F.  Therefore,  since 
the  licensing-basis  and  code  required  PCT 
continues  to  be  met  and  because  the 
proposed  change  comports  the  requirements 
of 

BWK  Standard  Technical  Specifications, 
operating  Pilgrim  in 

accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  acciilrni 
previously  e\  aluated. 

As  discus-scd  in  above  question  1,  the 
proposed  change  to  section  4.5. H.l  is 
administrative  and  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 
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3.  The  operation  of  Pilgrim  Station  in 
acrordance  with  the  proposed  amendment 
wi'i  not  involve  a  significant  reduction  in  a 
marRin  of  safety. 

Certain  scenarios  analyzed  for  system 
nnavailabilify  result  in  evaluated  PCTs. 
However,  these  elevated  PCTs  are 
significantly  below  the  10CFR50.46  limit  of 
2200°F.  Therefore,  there  is  no  reduction  in 
.the  safety  margin  for  PCT  resulting  froih  the 
change  from  7  to  14  days.  The  proposed 
change  also  corresponds  to  the  requirements 
of  BVVR  Standard  Technical  Specifications 
concerning  OOS  for  HPQ,  RCIC  and  ADS. 
Therefore,  operating  Pilgrim  Station  in 
accordance  with  this  proposed  amendment 
docs  not  involve  a  significant  reduction  in  a 
marsin  of  safety. 

The  NRC  staff  has  re^'iewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three  ■ 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston. 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County ,North 
Carolina 

Date  of  amendment  request:  July  22, 
1994 

Description  of  amendments  request: 
The  proposed  amendment  would 
implement  a  performance  based 
assessment  program,  including 
corresponding  organizational  and 
functional  changes.  Specifically,  the 
changes  affect  the  Independent  Review 
(IR)  function,  the  independent 
assessment  of  plant  activity  and  the 
Independent  Safety  Engineering  Group. 
These  functions  will  be  performed  by 
the  proposed  Nuclear  Assessment 
Section  (NAS).  The  NAS  would  perform 
internal  evaluations  and  assessment 
activities  and  serve  as  plant 
management's  staff  for  the  objective 
oversight  of  plant  performance  relating 
to  nuclear  safety,  reliability,  and  quality. 
The  NAS's  fundamental  role  will  be  to: 

(1)  assist  plant  management  in  the  early 
identification  of  issues  which. may 
prevent  the  plant  from  achieving  quality 
performance  on  a  sustained  basis;  and 

(2)  ensure  effective  corre<;tion  of 
deficiencies. 

Basis  for  proposed  no  significant 
hazards  consideration  detemunation: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated  becifuse  It  is  a 
programmatic  and  administrative  change 
which  does  not  physically  alter  any  safc'tv- 
relate'd  systems,  nor  does  it  affix^t  the  way  in 
which  any  safety-related  systems  perfonn 
their  functions.  Since  the  design  of  the 
facility  and  system  operating  parameters  are 
not  changing,  the  proposed  amendment  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  propxjsed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  As  stated  in  Item  1.  the 
proposed  amendment  is  a  programmatic  and 

.  administrative  change  which  does  not 
physically  alter  any  safety-related  systems: 
nor  does  it  affect  the  way  in  which  any 
safety-related  systems  perform  their 
functions.  Since  the  design  of  the  facility  and. 
system  operating  parameters  are  not 
changing,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety  because  it  is  a  programmatic  and 
administrative  change  which  provides 
assurance  that  plant  operations  continue  to 
be  conducted  in  a  safe  manner  through  the 
performance  based  assessment  programs.  As 
stated  in  Item  1 ,  the  proposed  amendment 
does  not  physically  alter  any  safety-related 
systems;  nor  does  it  affect  the  way  in  which 
any  safety-related  systems  perfonn  their 
functions.  Since  the  design  of  the  facility  and 
system  operating  parameters  are  not 
changing,  the  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

NRC  Project  Director:  David  B. 

Matthews 


Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  July  22 
1994 

Description  of  amendment  requi^st: 
The  proposed  amendment  would 
implement  a  performance  based 
as.sessment  program,  including 
corresponding  organizational  and 
functional  changes.  Specifically,  the 
changes  affect  the  Independent  Review 
(IR)  function,  the  independent 
as.sessment  of  plant  activity  and  the 
Independent  Safety  Engineering  Group. 
These  functions  will  be  performed  by 
the  proposed  Nuclear  Assessment 
Section  (NAS).  The  NAS  would  perlorm 
internal  evaluations  and  asses.sment 
activities  and  serve  as  plant 
management's  staff  for  the  objective 
oversight  of  plant  performance  relating 
to  nuclear  safety,  reliability,  and  quality. 
The  NAS's  fundamental  role  will  be  to: 

(1)  assist  plant  management  in  the  early 
identification  of  issues  which  may 
prevent  the  plant  from  achieving  "quality 
performance  on  a  sustained  basis;  and 

(2)  ensure  effective  correction  of 
deficiencies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  it  is  a 
programmatic  and  administrative  change 
which  does  not  physically  alter  any  safety- 
related  systems,  nor  does  it  affect  the  way  in 
which  any  safety-related  systems  perforrn 
their  functions.  Since  the  design  of  the 
facility  and  system  operating  parameters  are 
not  changing,  the  proposed  amendment  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  As  stated  in  Item  l,  the 
proposed  amendment  is  a  programmatic  and 
administrative  change  which  does  not 
physically  alter  any  safety-related  systems: 
nor  does  it  affect  the  way  in  which  any 
safety-related  systems  perfomi  their 
functions.  Since  the  design  of  the  facility  and 
system  operating  parameters  are  not 
changing,  the  proposed  amendment  does  nut 

'create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  nurgtn 
of  safety  because  it  is  a  programmatic  and 
administrative  change  which  provides 
assurance  that  plant  operations  continue  to 
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he  conducted  in  a  safe  manner  through  the 
pttrformance  based  assessment  programs.  As 
stated  in  Item  1,  the  proposed  amendment 
does  not  physically  alter  any  safety-related 
systems;  nor  does  it  affect  the  way  in  which 
any  safety-related  systems  perform  their 
functions.  Since  the  design  of  the  facility  and 
system  operating  parameters  are  not 
changing,  the  proposed  amendment  docs  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
147  West  College  Avenue,  Hartsville, 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602 

NEC  Project  Director:  David  B. 
Matthews 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  July  28, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  TS  Sections  5.3.1.3,  5.4.2.1, 
5.4.22,  and  the  Section  5  references  to 
allow  the  use  of  fuel  enriched  to  4.95 
plus  0.05  weight  percent  (w/o)  U235. 

The  proposed  license  change  is 
required  to  support  delivery  of  reload 
batch  enrichments  anticipated  for  Cycle 
17  and  beyond.  These  reloads  will 
require  the  use  of  fuel  enrichments 
exceeding  the  current  TS  limit  of  4.20 
plus  0.05  weight  percent  (w/o)  \Jz^f, 
(nominal  4.20). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Increasing  the 
allowable  U235  enrichment  will  have  no 
influence  on  the  probability  of  an  accident 
previously  evaluated.  No  changes  will  be 
made  to  any  safety  related  equipment, 
systems,  or  setpoints  used  in  determining  the 
probability  of  an  evaluated  accident.  Neither 
will  the  proposed  amendment  allow 
operation  of  the  facility  or  safety  equipment 
outside  applicable  limitations  or  restrictions. 
Plant  design  bases  will  not  be  altered.  With 


respect  tathe  Fuel  Handling  Accident,  the 
manner  in  which  the  fuel  is  handled  will  not 
be  altered.  The  heat  load  on  the  Spent  Fuel 
Pool  will  not  be  increased  and  the  cooling 
and  circulation  systems  and  equipment  will 
be  unaltered.  Therefore,  there  will  be  no 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  proposed  change  does  not  increase 
maximum  allowable  burnup  or  fission 
product  inventory.  Since  fission  product 
inventory  is  an  inconsequential  function  of 
enrichment,  radiological  consequences 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  will  not  increase. 
The  proposed  change  will  not  alter  the 
function  of  safety  related  equipment 
designed  to  mitigate  the  consequences  of  an 
accident  previously  evaluated  or  allow 
operation  of  the  facility  outside  applicable 
limitations  or  restrictions.  Accordingly  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  increase 
in  allowable  enrichment  will  not  result  in 
any  design,  operation,  or  function  changes  to 
any  safety  related  equipment  designed  to 
prevent  and/or  mitigate  accidents,  to  any 
setpoints  or  systems,  or  to  any  portion  of  the 
plant  design  basis.  Operation  of  the  facility 
will  remain  within  all  required  limitations 
and  restrictions.  With  respect  to  the  Fuel 
Handling  Accident,  the  manner  in  which  the 
fuel  is  handled  will  not  be  altered.  The  heat 
load  on  the  Spent  Fuel  Pool  will  not  be 
increased  and  the  cooling  and  circulation 
systems  and  equipment  will  be  unaltered. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  NRC  acceptance  criteria  and  thus 
the  acceptable  margin  of  safety  to  criticality 
for  the  Spent  Fuel  Pool  and  New  Fuel  Storage 
Vault  criticality  are  defined  in  Section  5.0  of 
the  Technical  Specifications.  For  the  Spent 
Fuel  Pool  the  criteria  specify  that  Keff  must 
be  maintained  less  than  0.95  when  the  pit  is 
flooded  with  unborated  water.  For  the  New 
Fuel  Storage  Vault,  the  Keff  must  remain  less 
than  0.95  if  the  vault  is  flooded  with 
unborated  water,  and  must  remain  below 
0.98  in  an  optimum  moderation  event. 
Analyses  performed  in  support  of  the 
proposed  change  demonstrate  that  these 
acceptance  criteria  will  continue  to  be  met. 
With  respect  to  radiological  consequences, 
the  margin  of  safety  is  defined  by  10  CFR 
jPartj  100  limits  which  will  not  be 
challenged.  The  analyses  conclude  that    ' 
fission  product  inventory  and  thus 
radiological  consequences  reported  in 
ChapteT  15  of  the  UFSAR  will  not  change.   . 
Accordingly  the  proposed  license 
amendment  will  not  involves  significant 
reduction  in  the  margin  cf  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loral  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
147  West  College  Avenue.  Hartsville, 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones, 
Genei-al  Counsel.  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602 

NRC  Project  Director:  David  B. 
Matthews 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  July  29. 
1994 

Description  of  amendment  request: 
The  amendment  would  allow  operation 
of  the  plant  with  one  Emergency  Diesel 
Generator  (EDG)  inoperable  without 
entering  a  condition  prohibited  by 
Section  3.0  of  the  Technical 
Specifications  (TS).  This  TS  request 
includes  provisions  to  avoid  testing  the 
operable  EDG  altogether  under  certain 
conditions  to  ensure  that  one  EDG  is 
available  to  provide  emergency  power, 
if  needed,  and  to  preserve  the  EDG 
overall  life  and  reliability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  The  proposed  change 
involves  changes  in  the  testing  frequency  of 
the  EDGs  when  one  EDG  is  inoperable,  as 
well  as  provision  of  additional  measures  to 
ensure  that  a  source  of  off-site  power  is 
available.  The  proposed  change  will  also 
avoid  testing  of  an  EDG  when  one  EI3G  is 
inoperable  if  the  EDG  became  inoperable  for 
reasons  other  than  a  common  cause.  Since 
the  changes  involve  the  EDGs  which  perform 
an  a'ccidcnt  mitigation  function  and  are  not 
involved  in  any  accident  initiation  sequence, 
there  is  no  significant  increase  in  the 
probability  of  a  previously  analyzed  accident. 
Since  the  changes  involve  the  EDGs  which 
perform  an  accident  mitigation  function,  and 
the  changes  provide  additional  assurance  . 
that  emergency  power  will  be  available  for 
accident  mitigation,  (therel  is  no  significant 
increase  in  the  consequences  of  a  previously 
analyzed  accident.  Therefore,  there  would  be 
no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendrfient  does  not 
create  the  fK>ssibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
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involves  changes  in  the  testing  frequency  of 
the  EDGs  when  one  EDG  is  inoperable,  as 
well  as  provision  of  additional  measures  to 
ensure  that  a  source  of  off-site  power  is 
available.  The  proposed  change  will  also 
avoid  testing  of  an  EDG  when  one  EDG  is 
inoperable  if  the  EDG  became  inoperable  for 
reasons  other  than  a  common  cause.  Since 
these  changes  do  not  involve  changes  in  the 
operation  of  the  plant,  or  physical  or 
equipment  changes  and  involve  controls  for 
accident  mitigation  equipment,  the  proposed 
amendm«nt  will  not  created  the  possibility  of 
new  or  difTerent  kind  of  accident  from  any 
accident  previously  evaluated.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  The  proposed  change  involves 
changes  in  the  testing  frequency  of  the  EDGs 
when  one  EDG  is  inoperable,  as  well  as 
provision  of  additional  measures  to  ensure 
that  a  source  of  off-site  power  is  available. 
The  proposed  change  will  also  avoid  testing 
of  an  EDG  when  one  EDG  is  inoperable  if  the 
EDG  became  inoperable  for  reasons  other 
than  a  common  cause.  The  change  reduces 
the  required  testing  frequency  of  an  operable 
EDG,  hence  reducing  time  that  no  EDG  will 
be  available  for  automatic  starting  and 
loading.  These  changes  will  provide 
assurance  that  emergency  power  will  be 
available  to  mitigate  the  effects  of  any 
accident  and  will  prevent  excessive  wear  on 
the  EDGs.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  HartsviUe  Memorial  Library, 
147  West  College  Avenue,  Hartsville.  - 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602 

NRC  Project  Director:  David  B. 
Matthews 

Carolina  Power  &  Light  Company,  et 
aL,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  July  22, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
implementation  of  a  performance  based 
assessment  program  and  the 
corresponding  ftinctional  and 
organizational  changes  in  the  Nuclear 
Assessment  Department.  The  changes 
afferi  the  independent  review  fimcfion. 


45019 


the  independent  assessment  of  plant 
activity,  and  the  independent  Safety 
Engineering  Group.  These  functions  will 
be  performed  by  the  proposed  Nuclear 
Assessment  Section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  change  does  not  involve  a  significant 
hazards  consideration  for  the  following 
reasons: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequenos  of  an  accident 
previously  evaluated  because  it  is  a 
programmatic  and  administrative  change 
which  does  not  physically  alter  any  safety- 
related  systems,  nor  does  it  affect  the  way  in 
which  any  safety-related  systems  perform 
their  functions.  Since  the  design  of  the 
facility  and  system  operating  parameters  are 
not  changing,  the  proposed  amendment  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  As' stated  in  Item  1.  the 
proposed  amendment  is  a  programmatic  and 
administrative  change  which  does  not 
physically  alter  any  safety-related  systems; 
nor  does  it  affect  the  \*ay  in  which  any 
safety-related  systems  perform  their 
functions.  Since  the  design  of  the  facility  and 
system  operating  parameters  are  not 
changing,  the  propos«d  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.S.  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  the 

margin  of  safety  because  it  is  a 
programmatic  and  administrative  change 
which  provides  as-suraiKe  that  plant 
operations  continue  to  be  conducted  in  a  safe 
manner  through  the  perfonnance  based 
assessment  programs.  As  stated  in  Item  l ,  the 
proposed  amendment  does  not  physically 
alter  any  safety-related  systems;  nor  d«)es  it 
affect  the  way  in  which  any  safety-related 
systems  perform  their  hmct ions.  Since  the 
design  of  the  facility  and  sysfcni  operating 
parameters  are  not  changing,  itn  proposed 
amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605 

Attorney  for  licensee:  R.  E.  Jones, 
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Commonwealth  Edison  Company* 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2. 
Ogle  CountT,  Illinois 

Date  of  amendment  request:  AugMsl  1 
1994 

Description  of  amendment  requeil: 
The  proposed  amendment  would  revise 
the  technical  specifications  to 
incorporate  a  1.0  voh  steam  generator 
tube  interim  plugging  criteria  (IPC)  for 
Unit  1  beginning  with  Cycle  7,  which 
will  begin  in  the  fall  of  1994. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Consistent  with  Regulatory  Guide  (Rt;) 
1.121,  "Basis  for  Plugging  D^raded  PWR 
Steam  Generator  Tubes.  "  Revision  0.  August 
1976.  the  traditional  depth-bajsed  criteria  dw 
SG  tube  repair  implicitly  ensures  that  tubes 
accepted  for  continued  service  will  retain 
adequate  structural  and  leakage  integrity 
during  normal  operating,  transient,  and 
postulated  accident  conditions.  It  is 
recognized  that  defects  in  tubes  permitted  to 
remain  in  service,  especially  cracks, 
occasionally  grow  entirely  through-wail  and 
develop  small  leaks.  Limits  on  allowable  ' 
primary-to-secondary  leakage  established  in 
Technical  Specifications  ensure  timely  plant 
shutdown  befwe  the  structursi  and  leaka;>e 
intpgrit>'  of  the  affected  tube  is  challenged. 

The  proposed  license  amendment  requ«~,t 
to  implement  voltage  amplitude  SG  tube 
support  plate  Interim  Plugging  Criteria  for 
Byron  Unit  1  meets  the  requirements  of  KG 
1.121.  The  IPC  methodology  demonstrates 
that  tube  leakage  is  acceptably  low  and  tube 
burst  is  a  highly  improbable  ex-ent  during 
either  normal  operation  or  the  most  limiting 
accident  condition,  a  postulated  main  steam 
line  break  (MSLB)  event. 

Adequate  SG  tube  leakage  intimity  during 
normal  op«;rdting  conditions  is  assured  by 
limiting  allowable  primary-to-sccondary 
leaLige  to  1 50  gpd  per  SG  or  600  gpd  total. 
Currently,  this  limit  is  administratively 
controlled.  However,  a  license  amendnv^nt 
request  was  submitted  on  06/03/94  to 
incorporate  this  limit  into  the  Byrun 
Technical  Specifications.  During  norro-tl 
operating  conditions,  the  tube  support  plate 
constrains  the  (outer  diameter  stress 
corrosion  tracking]  OD.SCC  affected  area  ol 
the  tube  to  provide  additional  strength  thdt 
precludes  burst.  Any  leakage  of  a  til)e 
exhibiting  ODSCC  at  the  Itube  support  pLiti;| 
TSP  is  fully  bounded  by  the  exLsting  .S<]  tube 
rupture  analysis  included  in  the  Byron 
I  :FSAR.  Therefore,  probability  of  fjiluri'  tif  .1 
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tube  left  in  service  or  consequences  of  tube 
failure  during  normal  operating  conditions  is 
not  significantly  increased  by  the  application 
of  IPC. 

During  transients,  the  TSP  is 
conservatively  assumed  to  displace  due  to 
the  thermal-hydraulic  loads  associated  with 
the  transient.  This  may  partially  expose  a 
crack  which  is  within  the  boundary  of  the 
TSP  during  normal  operations  to  free  span 
conditions.  Burst  is  therefore  conserxatively 
evaluated  assuming  the  crack  is  fully 
exposed  to  free  span  conditions.  The 
structural  eddy  current  bobbin  coil  voltage 
limit  for  free-span  burst  is  4.54  volts.  This 
limit  takes  into  consideration  a  1.43  safety 
factor  applied  to  the  steam  line  break 
differential  pressure  that  is  consistent  with 
RG  1.121  requirements.  With  additional 
considerations  for  growth  rate  assumptions 
and  an  upper  95%  confidence  estimate  on 
voltage  variability,  the  maximum  voltage 
indication  that  could  remain  in  service  is 
reduced  to  2.7  volts.  For  added  conservatism, 
the  allowable  indication  voltage  is  further 
reduced  in  the  proposed  amendment  to  a  1.0 
volt  confirmed  ODSCC  indication  limit.  All 
indications  between  1.0  and  2.7  volts  will  be 
subject  to  an  RPC  examination.  Tubes  with 
RPC  confirmed  ODSCC  indications  will  be 
plugged  or  sleeved.  Any  ODSCC  indications 
between  1.0  volt  and  2.7  volts  which  are  not 
confirmed  as  ODSCC  will  be  allowed  to 
remain  in  service  since  these  indications  are 
not  as  likely  to  affect  tube  structural  integrity 
or  leakage  integrity  over  the  next  operating 
cycle  as  the  indications  that  are  detectable  by 
both  bobbin  and  [rotating  pancake  coil)  RPC 
inspections. 

The  eddy  current  inspection  process  has 
been  enhanced  to  address  RG  1.83,  "Inservice 
Inspection  of  PWR  Steam  Generator  Tubes," 
Revision  1,  July  1975,  considerations  as  well 
as  the  EPRl  SG  Inspection  Guidelines. 
Enhancements  in  accordance  with  NUREG- 
1477  and  Appendix  A  of  the  Catawba  IPC 
report  (VVCAP-13698)  are  in  place  to  increase 
detection  of  ODSCC  indications  and  to 
ensure  reliable,  consistent  acquisition  and 
analysis  of  data.  Based  on- the  conservative 
selection  of  the  voltage  criteria  and  the 
-  increased  ability  to  identify'  ODSCC,  thte 
probability  of  tube  failure  during  an  accident 
is  also  not  significantly  increased  due  to 
application  of  requested  IPC. 

For  consistency  with  current  offsite  do.se 
limits,  the  site  allowable  leakage  limit  during 
a  MSLB  has  been  conservatively  calculated  to 
be  12.8  gpm.  This  leakage  limit  includes 
maximum  allowable  operational  leakage  fr(im 
the  unaffected  SGs  and  the  accident  leakage 
from  the  affected  SG.  As  a  requirement  for 
oj>eration  following  application  of  IPC,  the 
projected  distribution  of  crack  indications 
over  the  operating  period  must  be  verified  to 
result  in  primary  to  secondary  accident 
leakage  less  than  the  site  allowable  leakage 
limit.  Thus,  the  consequences  of  a  MSLB 
remain  unchanged. 

Therefore,  as  implementation  of  the  1.0 
volt  IPC  for  Byron  Unit  1  does  not  adversely 
affect  steam  generator  tube  integrity  and 
results  in  acceptable  dose  consequences,  the 
proposed  license  amendment  request  does 
not  result  in  any  significant  increase  in  the 
probability  or  consequences  of  an  accident 


previously  evaluated  within  the  Byron 
Updated  Final  Safety  Analysis  Report. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  firom  any  accident  previously 
evaluated. 

Implementation  of  the  proposed  SG  tube 
IPC  does  not  introduce  any  significant 
changes  to  the  plant  design  basis.  Use  of  the 
criteria  does  not  provide  a  mechanism  which 
could  result  in  an  accident  outside  the  tube 
support  plate  elevations  since  industry 
experience  indicates  that  ODSCC  originating 
within  the  tube  support  plate  does  not  extend 
significantly  beyond  the  thickness  of  the 
support  plate.  This  criteria  only  applies  to 
ODSCC  contained  within  the  region  of  the 
tube  bounded  by  the  tube  support  plate. 

In  addressing  the  combined  effects  of  Loss 
of  Coolant  Accident  (LOCA)  coincident  with 
a  Safe  Shutdown  Earthquake  (SSE)  on  the  SG 
(as  required  by  General  Design  Criteria  2),  it 
has  been  determined  that  tube  collapse  of 
select  tubes  may  occur  in  the  SGs  at  some 
plants,  including  Bvron  Unit  1.  There  are  two 
issues  associated  with  SG  tube  collapse. 
First,  the  collapse  of  SG  tubing  reduces  the 
RCS  flow  area  through  the  tubes.  The- 
reduction  in  fiow  area  increases  the 
resistance  to  flow  of  steam  from  the  core 
during  a  LOCA  which,  in  turn,  may 
potentially  increase  Peak  Clad  Temperature 
(PCT).  Second,  there  is  a  potential  that  partial 
through-wall  cracks  in  tubes  could  progress 
to  through-wall  cracks  during  tube- 
deformation  or  collapse. 

A  number  of  tubes  have  been  identified,  in 
the  "wedge"  locations  of  the  SG  TSPs.  that 
demonstrate  the  potential  for  tube  collapse 
during  a  LOCA  •♦  SSE  event.  Because  of  this 
potential,  these  tubes  have  been  excluded 
from  application  of  the  voltage-based  SG  TSP 

ik: 

Therefore,  neither  a  single  or  multiple  tube 
rupture  event  would  be  expected  in  a  steam 
generator  in  which  IPC  has  been  applied. 

ComEd  has  implemented  a  maximum 
primary-  to  secondary  leakage  limit  of  150    • 
gpd  through  any  one  SG  at  Byron  to  help 
preclude  the  p)otential  for  excessive  leakage    _ 
during  all  plant  conditions.  The  150  gpd 
limit  provides  for  leakage  detection  and  plant 
shutdown  in  the  event  of  an  unexpected 
single  crack  leak  associated  with  the  longest 
permissible  free  span  crack  length.  The  150 
gpd  limit  provides  adequate  leakage 
detection  and  plant  shutdown  criteria  in  the 
event  an  unexpected  single  crack  results  in 
leakage  thnt  :s  associated  with  the  longest 
permissible  tree  span  crack  length.  Since 
tube  burst  is  precluded  during  normal 
operation  due  to  the  proximity  of  the  TSP  to 
the  tubtT  and  the  potential  exists  for  the 
crevice  to  become  uncovered  during  MSLB 
conditions,  the  leakage  from  the  maximum 
permissible  crack  must  preclude  tube  burst  at 
MSLB  Cftnditions.  Thus,  the  7  50  gpd  limit 
provides  a  conservative  limit  to  prompt  plant 
shutdown  prior  to  reaching  critical  cracli 
lengths  under  MSLB  conditions. 

Vpon  implementation  of  the  1.0  volt  IPC. 
steam  generator  tube  integrity  continues  to  be 
maintained  through  insen.ice  iopection  and 
primary-to-secondary  leakage  monitoring. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 


3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety.' 

The  use  of  the  voltage  based  bobbin  coil" 
prooe  SG  TSP  IPC  for  Byron  Unit  1  will 
maintain  steam  generator  tube  integrity 
commensurate  with  the  criteria  of  RG  1.121 
as  discussed  above.  -Upon  implementation  of 
the  criteria,  even  under  the  worst  case 
conditions,  the  occurrence  of  ODSCC  at  the 
TSP  elevations  is  not  expected  to  lead  to  a 
steam  generator  tube  rupture  event  during 
normal  or  faulted  plant  condition's.  The 
distribution  of  crack  indications  at  the  TSP 
elevations  result  in  acceptable  prim'ary-to- 
secondary  leakage  during  all  plant  conditions 
and  radiological  consequences  are  not 
adversely  impacted  by  the  application  of  IPC. 

The  installation  of  SG  tube  plugs  and. 
sleeves  reduces  the  RCS  flow  margin.  As 
noted  previously,  implementation  of  the  SG 
TSP  IPC  will  decrease  the  number  of  tubes 
which  must  be  repaired  by  plugging  or 
sleeving.  Thus,  implementation  of  IPC  will 
retain  additional  flow  margin  that  would 
othenvise  be  reduced  due  to  increased  tube 
plugging.  Therefore,  no  significant  reduction 
in  the  margin  of  safety  will  Occur  as  a  result 
of  the  implementation  of  this  proposed 
license  amendment  request. 

Although  not  relied  upon  to  prove 
adequacy  of  the  proposed  amendment 
request,  the  following  analyses  demonstrate 
that  significant  conservatisms  exist  in  the 
methods  and  justifications  described  above: 

LIMITED  TUBE  SUPPORT  PLATE 
DISPLACEME.NT 

An  analysis  was  performed  to-verif\'  Ithe 
effect]  of  limited  TSP  displacement  during 
accident  conditions  (MSLB].  Application  of 
minimum  TSP.dLsplacement  assumptions 
reduce  the  likelihood  ota  tube  burst  to 
negligible  levels.  Consideration  of  limited 
TSP  displacement  would  also  reduce 
potential  MSLB  leakage  when  compared  to 
the  leakage  calculated  assuming  free  span 
indications. 
PROBABILITY  OF  DETECTION 
The  Electric  Power  Research  Institute 
(EPRl)  Performance  Demonstration  Program 
analyzed  the  performance  of  approximately 
.  20  eddy  current  data^nalysts  evaluating  data 
from  a  unit  with  3/4"  inside  diameter  and 
0.049"  wall  thickness  tubes.  The  results  of 
this  analysis  clearly  show  that  the 
detectability  of  larger  vtjitage  indications  is 
increased  which  lends  creditabilitv  for 
application  of  a  POD  of  <  0.62  for  ODSCC 
indications  largoT  than  1.0  volt. 
RISK  EVALUATION  OF  CORE  DAMAGE 
As  part  of  ComEd's  evaluation  of  the 
operability  of  Byron  IMiit  1  Cycle  7,  a  risk 
evaluation  xyas  completed.  The  objective  of 
this  evaluation  was  to  compare  core  damagf 
frequency  under  containment  bypass 
conditions,  with  and  without  the  interim 
plugging  criteria  applied  at  Byron  Unit  1. 

The  total  Byron  core  danvage  fri>quen<  y  !•; 
estimated  to  be  3.09E-5  per  reactor  year  wflh 
a  total  contribution  from  containment  by]>as>;. 
sequences  of  3.72E-8  per  reactor  \ear  , 
accordingto  the  results  of  the  current 
individual  plant  evaluation  (IPE).  Opfnitii.n  . 
;  with  the  requesfed  11*C  resulted  in  an 
insignificant'increase  in  core  damage 
frequeniy  resulting  from  MSLB  with 
contaiiini'-nt  h\  pass  Londitiuns. 


Therefore,  based  on  the  evaluation  above. 
ComEd  has  concluded  that  this  proposed 
license  amendment  request  docs  not  involve 
a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  - 
amendment  request  involves  no  " 
.significant  hazards»consideration. :  " 
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Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
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Date  of  amendment  request:  julv  8, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
Licensn  Condition  to  specify  that 
commitments  made  in  response  to  the 
March  14. 1983.  NUREG-0737  Order 
shall  be  maintained  pursuant  to  the 
requirements  of  10  CFR  50.59. 

Basis  for  proposed  no  significant: 
hazards  consideration  determination'. 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  analyzed: 

Commonwealth  Edison  has  addressed  all 
issues  made  in  response  to  NUREG-0737.  As 
such,  the  purpose  of  the  post-TMI  Orderis 
no  longer  served.  The  inclusion  of  the 
modified  Order  as  a-license  condition  is 
administrative  in  nature  and  does  not  allow 
unregulated  decreases  in  the  level  of  safety; 
therefore,  this  license  amendment  is 
appropriate  and  safe.  The  proposed  Ijcehse 
amendment  requires  control  of  NUREG-0737 
commitments  through  10  CFR  50.59.  If  an 
unreviewed  safety  question  occurs  during  the 
review  of  a  NUREa0737  item  then 
Commonwealth  Edison  is  obligated  to  submit 
a  change  to  the  NRC  staff  as  a  license 
amendment.  As  a  result  of  the  proposed 
amendment,, there  are  nojihysical  changes  to 
the  facility  and  all  operating  procedures, 
limiting  conditions  for  operation  (LCO). 
limiting  safety  system  settings,  and  safety 


limits  specified  in  the  Technical 
Specifications  will  remain  unchanged. 
Therefore,  the  proposed  license  amendment 
to  modify  the  post-TMI  Order  will  not 
increase  the  probability  or  the  consequences 
of  any  accident  previously  analyzed. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previouslv 
evaluated: 

Since  there  are  no  changes  in  the  Way  the 
plant  is  operated,  the  potential  for  a  new  or 
different  kind  of  accident  is  not  created.  The 
proposed  changes  are  administrative  in 
nature  and  do  not  affect  any  accident 
initiators  for  Dresden,  Quad  Cities,  and  Zion 
Stations.  No  new  failure  modes  are 
introduced. 

Involve  a  significant  reduction  in  a  margin 
of  safety: 

Plant  safety  margins  are  established 
through  LCOs,  limiting  safety  system 
settings,  and  safety  limits  specified  in  the 
Technical  Specifications.  As  a  result  of  the 
proposed  amendment,  there  will  be  na 
changes  to  either  the  physical  design  of  the 
plant  or  to  any  of  these  settings  and  limits. 
The  proposed  changes  are  administrative  and 
do  not  affect  the  safe  operation  of  the  sites. 
Therefore,  4here  will  be  no  changes  to  any  of 
the  margins  of  safety. 

-Guidance  has  been  provided  in  51  FR  7744 
for  the  application  of  standards  to  license 
change  requests  for  determination  of  the 
existence  of  significant  hazards 
considerations.  This  document  provides 
exainples  of  amendments  which  are  not 
likely  considered  to  involve  significant 
hazards  considerations. 

This  proposed  amendment  does  not 
involve  a  significant  relaxation  "of  the  criteria 
used  to  establish  safety  limits,  a  significant 
relaxation  of  the  bases  for  the  limiting  safety 
system  setting  or  a  significant  relaxation  of 
the  bases  for  the  limiting  conditions  for 
operations.  The  proposed  changes  are 
administrative  in  nature  without 
consequence  to  the  safety  of  the  plant., 
Therefore,  based  on  the  guidance  provided  in 
the  Federal  Register  and  the  criteria 
established  in  10  CFR  50.92(c).  the  proposed 
change  does  not  constitute  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  for  Dresden,  Morris  Public 
Library.  604  Liberty  Street,  Morris. 
Illinois  60450;  for  Quad  Cities,  Dixon 
Public  Library,  221  Hennepin  Avenue, 
Dixon,  Illinois  61021;  for  Zion. 
Waukegan  Public  Library,  128  N. 
County  Street.  Waukegan,  Illinois  60085 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  Robert  A,  Capra 


Connecticut  Yankee  Atomic  Power 
Company,  and  Northeast  Nuclear 
Energy  Company,  Docket  Nos.  50-213, 
50-245,  50-336,  and  50-423  Haddam 
Neck  Plant,  and  Millstone  Nuclear 
Power  Station,  Units  1,  2,  and  3, 
Middlesex  County,  and  New  London 
County,  Connecticut 

Date  of  amendment  request:  June  30. 
1994 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  the  Administrative  Controls 
Section  of  the  Technical  Specifications 
by  replacing  the.present  Nuclear  Review 
Board  (NRB)  for  the  Haddam  Neck 
Plant,  and  the  NRB  and  Site  Nuclear  • 
Review  Board  (SNRB)  with  a  Nuclear 
Safety  Assessment  Board  (NSAB)  which 
will  serve  Millstone  Units  1.  2,  and  3, 
and  Haddam  Neck. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC).  which  is  presented 
below: 

...  These  proposed  changes  do  not  involve 
an  SHC  because  the  changes  would  not: 
1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  NSAB  is  an  oversight  group  which 
provides  independent  assessments  of 
activities  at  the  Haddam  Neck  Plant  and 
Millstone  Unit  Nos.  1,  2,  and  3.  The  members 
of  the  NSAB  are  appointed  by  the  Executive 
Vice  President  -  Nuclear  to  provide  oversight 
and  feedback  on  the  operation  of  the  units. 
The  NSAB  adds  to  the  defense-in-depth 
provided  by  the  design,  operation, 
maintenance,  and  quality  oversight  of  the 
nuclear  units  by  promoting  excellence 
through  the  conduct  of  its  affairs  and 
advising  the  Executive  Vice  President  - 
Nuclear  in  matters  concerning  nuclear  safetv. 

The  proposed  modification  to  the 
Technical  Specifications  are  administrative 
in  nature  and  will  establish  a  new  group 
which  will  accomplish  the  guidance 
provided  in  ANSI  N18.7-1976.  The  charter  o) 
the  NSAB  will  be  controlled  by  procedure. 

These  administrative  changes  will  not 
increase  the  probability  of  occurrence  or  the 
consequences  of  an  accident  previouslv 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  addition  of  the  NSAB  and  ils 
subcommittees  and  the  ensuing  elimination 
of  the  NRB  and  the  SNRB  is  an 
administrative  reorganization.  There  are  no 
changes  in  the  way  in  which  the  plants  are 
physically  operated.  The  administrative 
changes  being  accomplished  bv  the 
t!Stablishment  of  the  NSAB  fulfills  the 
function  previously  provided  by  the  NRB  .inii 
the  SNRB.  The  organization  of  the  NSAB  will 
follow  the  guidance  found  in  ANSI  N18.7- 
1976  and  will  be  coptrolled  by  procedure". 
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3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  establish  the 
requirements  of  the  NSAB.  The  NSAB 
replaces  those  activities  pre\'iously 
performed  by  the  NRB  and  the  SNRB.  With 
these  changes  the  new  organization  will 
provide  more  consistent  and  clearer  feedback 
to  the  four  units  and  the  Executive  Vice 
President  -  Nuclear. 

The  changes  do  not  directly  affect  any 
protective  boundaries  nor  do  they  impact  the 
safety  limits  for  the  protective  boundaries. 
These  proposed  changes  are  administrative 
in  nature.  Therefore,  there  can  be  no 
reduction  in  the  mtirgin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457, 
for  the  Haddam  Neck  Plant,  and  the 
Learning  Resource  Center,  Three  Rivers 
Community-Technical  College.  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich,  Connecticut  06360. 
for  Millstone  1 ,  2  and  3. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco.  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company. 
Post  Office  Box  270.  Hartford. 
Connecticut.  06141-0270. 

NRC  Project  Director  John  F.  Stolz 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2. 
Westchester  County,  New  York 

Date  of  amendment  request:  August 
11, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  Section  6.5.1. 
Station  Nuclear  Safety  Committee 
(SNSC).  to  change  the  designation  of  the 
Chairman  and  to  clarify  the  maximum 
allowable  alternate  members  for  quorum 
purposes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
signiricant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

This  is  an  administrative  change.  Since 
this  change  maintains  a  consistent  level  of 
chairmanship  while  continuing  to  ensure 
independence  and  technical  exp>ertise  of  the 
SNSC  chairman,  this  change  does  not 
increase  the  probability'  or  consequences  of 
.lu  accident. 


2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  evaluated 
has  not  t>een  created. 

This  is  an  administrative  change  of  the 
designation  of  the  Chairman  of  SNSC  which 
does  not  significantly  decrease  the  level  of 
senior  management  which  is  responsible  for 
chairing  SNSC  No  new  or  different  kind  of 
accident  has  been  created. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

The  independence  and  technical  expertise 
of  the  SNSC  Chairman  will  be  preserved. 
SNSC  will  continue  to  be  composed  of  those 
individuals  most  related  to  matters  of  nuclear 
safety.  The  margin  of  safety  will  not  be 
reduced  by  this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Librar>', 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

^fRC  Project  Director:  Pao  Tsin  Kuo 

Duke  Power  Company,  et  al.,  Docket 
hifh.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  May  24. 
1994 

Description  of  amendment  request: 
The  proposed  amendments  would 
transfer  the  boron  concentration  in 
Technical  Specification  (TS)  3.9.1  for 
the  reactor  coolant  system  and  the 
refueling  canal  during  MODE  6.  and  the 
boron  concentration  in  TS  4.7.13.3  for 
the  spent  fuel  pool  &x)m  the  TS  to  the 
Core  Operating  Limits  Report  (COLR). 
The  apphcation  is  submitted  in 
response  to  the  guidance  in  Generic 
Letter  88-16  which  addresses  the 
transfer  of  fuel  cycle-specific  parameter 
limits  from  the  TS  to  the  COLR. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  following  analysis,  performed 
pursuant  to  10  CFR  50.91.  shows  that  the 
proposed  amendment  will  not  create  a 
significant  hazards  consideration  as  defined 
by  the  criteria  of  10  CFR  50.92. 

1.  This  amendment  will  not  significantly 
increase  the  probability  or  consequence  of 
any  accident  previously  evaluated. 

No  comp>onent  modification,  system 
realignment,  or  change  in  operating 


procedure  will  occur  which  could  affect  the 
probability  of  any  accident  or  transient.  The 
relocation  of  boron  concentration  values  to 
the  COLR  is  an  administrative  change  which 
will  have  no  effect  on  the  probability  or 
consequences  of  any  previously-analyzed 
accident.  The  required  values  of  boron 
concentration  will  continue  to  be  determined 
through  use  of  approved  methodologies. 

2.  This  amendment  will  not  create  the 
possibility  of  any  new  or  different  accidents 
not  previously  evaluated. 

No  component  modification  or  system 
realignment  will  occur  which  could  create 
the  possibility  of  a  new  event  not  previously 
considered.  The  administrative  change  of 
relocating  parameters  to  the  COLR.  in  this 
case  boron  concentration,  cannot  create  the 
probability  of  an  accident. 

3.  This  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Required  boron  concentrations  will  remain 
appropriate  for  each  cycle,  and  will  continue 
to  be  calculated  using  approved 
methodologies.  There  is  no  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library'.  138  East 
Black  Street.  Rock  Hill.  South. Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Entergy  Operations  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  ElectricStation, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  February 
5.  1993  as  supplemented  by  letter  dated 
August  1. 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to 
incorporate  a  technical  review  and 
control  process  to  supplement  the  onsite 
technical  review  and  approval  of  new 
procedures  and  changes  thereto 
affecting  nuclear  safety.  This  process  is 
discussed  in  Section  5.5  of  the  Revised 
Standard  Technical  Specifications, 
NUREG-1432.  This  notice  supersedes 
the  notice  issued  on  April  14.  1993  (58 
FR  19478),  and  acknowledges  the 
clarification  in  the  licensee's  August  1, 
1994.  letter. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensce  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

The  proposed  change  is  administrative  in 
nature  and  provides  for  1)  procedural 
reviews  through  the  use  of  qualified 
technical  review  personnel  designated  by  the 
PORC  [Plant  Operating  Review  Committee] 
and  2)  procedural  approval  through  the  use 
of  group  heads  designated  by  the  General 
Manager  Plant  Operations  as  authorized  by 
administrative  controls  upon  their 
development.  As  part  of  this  process, 
qualified  technical  reviewers  will  be 
individuals  other  than  the  preparer  who  will 
document  and  implement  necessary  cross- 
discipline  reviews  prior  to  approval.  The 
process  will  be  controlled  by  administrative 
controls  which  will  be  reviewed  by  the  PORC 
and  approved  by  the  General  Manager  Plant 
Operations. 

The  procedures  governing  plant  operation 
will  continue  to  ensure  that  plant  parameters 
are  maintained  within  acceptable  limits. 
Procedures  and  changes  thereto  will  be 
reviewed  and  approved  at  a  level 
commensurate  with  their  importance  to 
safety.  Therefore,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature.  The  proposed  changes  do  not 
involve  physical  changes  to  the  plant, 
changes  to  setpoints.  or  operating  parameters. 
The  applicable  procedures  governing  the 
operation  of  the  plant  will  receive  reviews 
and  approvals  commensurate  with  their 
importance  to  nuclear  safety,  and  where 
appropriate  cross-discipline  review  will  be 
performed.  Therefore,  the  proposed  changes 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature.  The  Waterford  3  safety  margins  are 
defined  and  maintained  by  the  Technical 
Specifications  in  Sections  2-5  which  are 
unaffected.  Therefore,  the  proposed  change 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  hcensee's  letter  dated  August  1, 
1994,  provided  a  clarification  of  the 
proposed  wording  of  the  technical 
specifications  to  assure  the  personnel 
performing  the  technical  reviews  would 
have  the  necessary  technical  knowledge 
base. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefroht, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 
NRC  Project  Director:  William  D. 
Beckner 


Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  ElectricStation, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  August 
19.  1994 

Description  of  amendment  request: 
The  proposed  amendment  would  move 
the  requirements  of  Technical 
Specification  3/4.3.4  Turbine  Overspeed 
Protection  fi-om  the  technical 
specifications  (TS)  and  relocate  them  in 
the  Updated  Final  Safety  Analysis 
Report  (UFSAR)  consistent  with  the 
NRC  Final  Policy  Statement  on 
Technical  Specifications  Improvements 
for  Nuclear  Power  Reactors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  relocates  the  Turbine 
Valve  Overspeed  Protection  requirements 
from  the  TS  to  the  Waterford  3  UFSAR 
consistent  with  the  NRC  Policy  Statement  on 
Technical  Specification  Improvements. 
Testing  and  inspections  of  the  turbine 
Overspeed  Protection  System  will  remain 
governed  by  an  approved  turbine 
maintenance  program,  described  in  the 
UFSAR.  This  proposed  change  has  no  affect 
on  the  current  Turbine  Overspeed  Protection 
requirements  other  then  to  relocate  them  to 
the  UFSAR.  Thus,  the  probability  of  a  turbine 
missile  causing  damage  to  a  safety-related 
component  or  structure  at  Waterford  3  as 
described  in  the  FSAR  analysis  (Reference  5) 
is  not  affected.  The  purpose  of  the  Turbine 
Overspeed  Protection  System  is  to  prevent  an 
overspeed  event,  the  precursor  to  a  potential 
turbine  fragment  missile.  Since  the  purpose 
of  this  system  is  preventive,  it  serves  no 
function  to  mitigate  any  accident  previously 
evaluated. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the    . 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  does  not  in\  olve  any 
change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment.  No  new 
failure  modes  or  limiting  failures  have  been 
identified  as  result  of  the  proposed  change. 
The  proposed  change  will  not  alte  the 
operation  of  the  plant  or  the  manner  in 
which  it  is  operated.  Any  subsequent  change 
to  the  Turbine  0\'ersspeed  Protection  System 
requirements  will  undergo  a  review  in 
accordance  with  the  criteria  of  10  CFR  50.59 
to  ensure  that  the  change  does  not  involve  an 
unreviewed  safety  question. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
prveiously  evaluated. 

The  proposed  change  will  relocate  Turbine 
Overspeed  Protection  System  requirements 
from  the  TS  to  the  Waterford  3  UFSAR  on  the 
basis  that  the  Turbine  Overspeed  Protection 
System  does  not  meet  the  criteria  of  the  .\"RC 
Final  Policy  Statement  on  Technical 


Specifications  Improvements  for  Nuclear 
Reactors.  The  requirements  that  will  reside  in 
the  UFSAR  for  the  Turbine  Overspeed 
Protection  system  will  ensure  thai  the  system 
remains  capable  of  protecting  the  turbine 
fh)m  excessive  overspeed.  The  proposed 
■  change  will  have  no  adverse  impact  on  any 
protective  boundary  or  safety  limit. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  marain  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  . 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefronf. 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W..  Washington,  D.C.  20005-3502 

NRC  Project  Director:  William  0. 
Beckner 

Florida  Power  and  Light  Companv,  et 
al.,  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  July  25 
1994 

Description  of  amendment  request: 
The  proposed  amendments  evise 
various  Technical  Specification  sections 
to  implement  enhancements 
recommended  by  NRC  Generic  Letter 
(GL)  93-05,  "Line-Item  Technical 
Specification  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation."  for  St.  Lucie 
Units  1  and  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  standards  used  to  arrive  at  a 
determination  that  a  request  for  amendment 
involves  a  no  significant  hazards 
consideration  are  included  in  the 
Commission's  regulation.  10  CFR  50.92.  10 
CFR  50.92  states  that  no  significant  hazards 
considerations  are  involved  if  the  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1)  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  anv 
accident  previously  evaluated;  or  (3)  involve 
a  significant  reduction  in  a  margin  of  safety. 
Each  standard  is  discussed  as  follows. 

(1)  Operation  of  the  facility  in  accordame 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
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The  proposed  amendments  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  amendments 
conform  to  the  guidance  given  in  Enclosure 
1  of  the  NRC  Generic  Letter  93-05.  The 
overall  functional  capabilities  of  the  incore 
detector  system,  reactor  coolant  system 
pressure  isolation  valves,  safety  injection 
tank,  or  containment  sump  will  not  be 
modified  by  the  proposed  change.  Therefore, 
the  probability  or  consequences  of  an 
accident  are  not  significantly  increased  by 
the  changes. 

(2)  Use  of  the  modified  specification  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  use  of  the  modified  specifications  can 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  since  the  proposed  amendments 
will  not  change  the  physical  plant  or  the 
modes  of  plant  of)eration  defined  in  the 
facility  operating  license.  No  new  failure 
mode  is'introduced  due  to  the  surveillance 
interval  changes  and  clarifications,  since  the 
proposed  changes  do  not  involve  the 
addition  or  modification  of  equipment  nor  do 
they  alter  the  design  or  operation  of  affected 
plant  systems. 

(3)  Use  of  the  modified  specification  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  operating  limits  and  functional 
capabilities  of  the  affected  systems  are 
unchanged  by  the  proposed  amendments. 
Therefore,  the  modified  specifications  which 
establish  new  or  clarify  old  surveillance 
intervals  consistent  with  the  NRC  Generic 
Letter  93-05  line-item  improvement  guidance 
do  not  significantly  reduce  any  of  the 
margins  of  safety. 

Based  on  the  above,  we  have  determined 
that  the  proposed  amendments  do  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  (2)  create  the 
probability  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated,  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety;  and  therefore  do  not  involve 
a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licen.see's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue.  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Hohzinger,  1615 
L  Street,  NW..  Washington,  DC  20036 

NRC  Project  Director  Victor  McOee. 
.acting 


Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  amendment  request:  July  25, 
1994 

Description  of  amendment  request: 
The  amendment  will  upgrade  Technical 
Specification  (TS)  3/4.7.1.6  for  the  Main 
Feedwater  Line  Isolation  Valves  to  be 
consistent  with  NUREG-1432. 
"Standard  Technical  Specifications  for 
Combustion  Engineering  Plants."  The 
changes  include  all  related  requirements 
of  NUREG-1432.  Revision  O, 
specification  3.7.3.  Accordingly,  the 
proposal  is  consistent  with  the 
Commission's  Final  Policy  Statement  on 
Technical  Specifications  Improvements 
(58  FR  39132). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92,  a  determination 
may  be  made  that  a  proposed  license 
amendment  involves  no  significant  hazards 
consideration  if  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not:  (1)  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2)  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
e\'aluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Each  ', 

standard  is  discussed  as  follows: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probabilitj'  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  will  upgrade  the 
existing  Limiting  Condition  for  Operation 
(LCO)  associated  with  the  Main  Feedwater 
Line  Isolation  Valves  (MFIVs)  to  be 
consistent  with  NUREG-1432,  Standard 
Technical  Specifications  for  Combustion 
Engineering  Plants.  The  MFIVs  are  not 
initiators  of  accidents  previously  evaluated, 
but  are  included  as  part  of  the  success  paths 
associated  with  mitigating  various  accidents 
and  transients.  The  redundancy  afforded  by 
two  MFIVs  per  feedwater  line  in  conjunction 
with  the  requirements  of  the  proposed  LCO 
assure  that  the  feedwater  isolation  safety 
function  of  these  valves  can  be  accomplished 
considering  single  failure  criteria.  Neither  the. 
feedwater  system  design  nor  the  safety 
function  of  the  MFIVs  have  been  altered  from 
those  previously  evaluated,  and  the  proposed 
amendment  does  not  change  the  applicable 
plant  safetj'  analyses. 

Therefore,  operation  of  the  faciUty  in 
accordance  with  the  proposed  nmrndment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 


kind  of  accident  ftx)m  any  accident 
previously  evaluated. 

The  proposed  amendment  will  not  change 
the  physical  plant  or  the  modes  of  opteration 
defined  in  the  facility  license.  The  changes 
arc  administrative  in  nature  in  that  they  do 
not  involve  the  addition  of  new  equipment 
or  the  modification  of  existing  equipment, 
nor  do  they  otherwise  alter  the  design  of  St. 
Lucie  Unit  2  systems.  Therefore,  operation  of 
the  facility  in  accordance  with  the  propostsd 
amendment  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated." 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  safety  function  of  the  MFIVs  is  to 
terminate  main  feedwater  How  and  isolate 
the  safety  related  portion  from  the  non-safety 
related  portion  of  the  feedwater  system.  The 
proposed  amendment,  in  conjunction  with.- 
the  redundancy  afforded  by  the  feedwater 
system  design,  assures  that  this  safety 
function  can  be  accomplished  considering 
single-failure  criteria.  The  bases  for  required 
actions  and  the  action  completion  times 
specified  for  inoperable  MFIVs  is  consistent 
with  the  corresponding  specifications  in 
NUREG-1432,  which  are  equally  applicable 
to  St.  Lucie  Unit  2.  The  safety  analyses  for 
applicable  accidents  and  transients  remain 
unchanged  from  those  previously  evaluated 
and  reported  in  the  Updated  Final  Safet>' 
Analysis  Report.  Therefore,  operation  of  the 
facility  in  accordance  with  the  propiosed 
amendment  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  discussion  presented  above 
and  on  the  supporting  Evaluation  of 
Proposed  TS  Changes,  FPL  has  concluded 
that  this  proposed  license  amendment 
involves  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Librarj',  3209  Virginia  Avenue.  Fort 
Pierce.  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 
L  Street.  N\V.,  Washington,  DC  20036 

NRC  Project  Director  Victor  McCree, 
Acting 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  July  18. 
1994 

Description  of  amendment  request: 
The  licensee  proposes  to  revise 


Technical  Specification  Table  4.3-1. 
Reactor  Trip  System  Instrumentation 
Surveillance  Requirements,  Technical 
Specification  3.3.4.  Turbine  Governor 
Valves  and  Technical  Specification 
3.7.1^.  TuAine  Driven  Auxiliary 
Feedwater  Pump.  The  purpose  of  this 
amendment  is  to  remove  one-time 
aniendmeots  that  are  no  iooger 
necessary,  in  addition,  six  minor 
editorial  changes  are  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  detenn [nation: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
<i  significant  increase  in  the  probability-  or 
consequences  of  a  previously  e\'aluated 
accident 

The  changes  proposed  to  remove  the  one- 
time amendments  return  the  Technical 
Specifications  to  the  exact  wording  prior  to 
tlie  one-time  amendments.  Returning  the 
Technical  Specifications  to  their  original 
wording  is  administrative  because  the  one- 
time amendments  are  no  longer  applicable. 
Hence,  removing  the  one-time  amendments  - 
A*ould  not  increase  the  probabilitj-  or 
consequences  of  an  accident  The  other 
changes  are  purely  editorial  in  natiu^e.  hence, 
would  not  increase  the  probability  or 
consequences  of  an  accident.  Based  on  the 
abov-e.  removal  of  the  one-time  amendments, 
frt.m  the  Technical  Specifications  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  prevTously  evaluated. 

The  changes  proposed  to  remove  the  one- 
time amendments  return  the  Technical 
Specifications  to  the  exact  wording  prior  to 
the  one-time  amendments.  Returning  the 
Technical  Specifications  to  their  original 
wording  is  administrative  becau.se  the  one- 
time  amendments  are  no  longer  applicable. 
Therefore,  removing  the  one-time 
amendments  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident.  The 
other  changes  are  purely  editorial  in  nature, 
henae.  would  not  create  tlje  possibility  of* 
new  or  different  kind  of  accident. 

3..Th€  proposed  change  docs  not  I'nvolve 
a  significant  reduction  in  a  margin  of  safety. 

The  changes  prop>osed  to  remove  the  one- 
time amendments  return  the  Technical 
Specifications  to  the  exact  wording  prior  to 
the  one-time  amendments.  Returning  the. 
Technical  Specifications  to  their  original 
wording  is  administrative  because  the  one- 
time amendments  are  no  longer  applicable. 
Therefore,  removirig  the  one-time 
amendments  would  not  involve  a  significant 
reduction  in  a  margin  to  safetv  The  other 
changes  are  purely  editorial  in  nature",  hence, 
would  not  involve  a  significant  reduction  in 
a  margin  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  tiiis 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 


the  NBC  staff  proposes  to  determine  that 
the  request  for  amendments  in\"olves  no 
significant  hazards  txmsideration. 

Local  Public  Document  Boom 
/ocof/oa;  Wharton  County  Junior 
College.  J.  M.  Hodges,  Learning  Center, 
911  Boling  Highway.  Wharton,  Texas 
77488 

Attomej-^r /icensee:  Jack  R. 
Newman.  Esq.,  Newman  &.  Holtzinger, 
P.C,  1615  L  Street,  N.W.,  Washington. 
D.C.  20036 

NRC  Project  Director:  WilHam  D. 
Beckner 

lES  Utilities  Inc.,  Docket  No.  50-331. 
Duane  Amokl  Enei^  Center,  Linn 
County,  Iowa 

Date  of  amendment  request:  JuJy  12. 
1994 

.   Description  of  amendment  request: 
The  proposed  amendment  changes  the 
requirement  to  perform  the  sur\'eillance 
test  for  the  channel  functional  test  Rod 
Block  Monitor.  Flow-biased  Average 
Power  Range  Monitor  and  Recirculation 
Flow  insitrunients  from  within  24  hours 
prior  to  startup  to  after  the  reactor  is  in 
the  RUN  mode,  but  prior  to  when  eadi 
system  is  assumed  to  function  in  the 
plant  safety  analysis. 

Basis^or  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideratioo.'which  is  pi«sented 
below: 

1 )  The  proposed  change  to  tJie  Channel 
Functionai  Test  frequency  for  the  RBM  will 
not  significantly  incfea.se  the  probability  or 
consequences  for  any  previously-evaiuatfid 
evwtti  as  we  are  only  matching  the  mode 
rBquirenierts  frr  performing  the  SR  to  the 
OPERABIUTY  requirement  for  die  RBM 
system,  i.e..  prior  to  30%  RTP.  The  sj-steai 
will  be  vprif.ed  to  be  OPERABLE  prior  to 
when  it  is  assumed  to  be  OPER^^BLE  in  tiie 
Updated  Final  Satetv  Analysis  Report 
(UFSARl  for  the  D.AEC. 

Alfowing  the  Channel  Functional  Test  for 
the  AI'RM  Flow-Biased  Rod  Block  Upscale 
and  Dowmscale  trips  to  be  performed  "within 
24  hours  of  entering  RUN  mode  and  prior  to 
exceeding  25%  RTP"  will  not  increase  either 
the  prababiiity  or  consequences  of  any 
previouslf-analyzi;d  event  The  applicable 
event  for  the  rod  block  function  during 
reactor  startup  is  a  control  Rod  Withdrawal 
Error  (RWE).  which  is  initiated  by  either  a.i 
operator  error  or  malfunction  within  the 
Reactor  Manual  Control  System,  not  by  a 
malfunction  within  the  APRM  system. 
Howie\«r.  a  RWE  event  that  could  challenst 
the  fuel  thermal  limits  is  precluded  because, 
as  documented  in  the  DAEC  IJFSAR  (see 
Section  15.4)  and  the  analysis  submitted  lo 
supiKwt  DAEC  TS  Amendment  No.  120.( 
NEDC-30813-P, 

Average  Ponrer  Range  Monitor.  Rod  Block 
Monitor  and  Technical  Specification 
Impn-Ansment  {ARTSI  Program  for  thf  Duane 


Arnold  Ener^  Center.  December  1  »84 . ). 
significant  mangin  exists  bekm  25%  RTP  to 
assure  the  Safat>'  Limit  Miaimum  Critical 
Power  Ratio  (SLMCPRj  is  not  violated  by  a 
RWE  event  In  addition,  rod  pattern  ccmtrols 
are  in  place  diiring  this  period  to  limit  tiie 
rod  withdrawal  sequence,  Le.,  rod  wmth, 
such  that  the  foel  thermal  limits  would  aot 
be  exceeded.  The  Control  Rod  Drop  Accident 
is  unaffected  by  the  requested  SR  change  as 
the  "accident"  control  rod  ie  assumed  to  be 
de-coupled  fnun  its  drive  mechanism  and 
free-falls  irom  fully  inserted  to  fully- 
withdrawaL  As  the  drive  for  that  nid  is 
assumed  to  be  fully-withdrawn  as  an  initial 
condition  in  the  event,  the  ATOM  rod  block 
has  no  role  in  either  preventing  or  mitigating" 
the  rod  drop  accident  Thus,  revising  the  SR 
for  the  APRM  Flow-Biased  Rod  Block  has  no 
impact  upon  the  Control  Rod  Drop  Accident. 

The  SRs  for  the  Recirculation  Flow  Rod 
Block  trips  are  being  modified  for 
consistency  with  the  APRM  Rod  Block 
changes  above,  as  the  sole  purpose  of  this 
Recirculation  Flow  signal  is  to  provide  the 
flow  input  signal  into  the  .APRM  Flow-Biased 
trips.  The  Recirculation  Flow  units  are  a 
support  s^'stem  to  the  APRM  Flow-Biased 
Rod  Blocks.  There  is  no  e\'ent  that  is  either 
caused  by  or  mitigated  by  the  Recirculation 
Flow  Rod  Block  trips.  They  are  provided 
solely  to  ensure  that  if  the  flow  signal  being 
input  into  the  APRM  circuits  is  not  valid,  a 
precautionan'  rod  block  will  U;  generated  as 
the  APRM  Flow-Biased  Rod  Block  setpoint 
could  be  in  error.  Consequently,  allowing  the 
Channel  Functional  Test  for  the 
Recirculation  Flow  Rod  Block  Upscale. 
Downscale  and  Comparator  trips  to  be 
performed  "within  24  hours  of  entering  RI:n 
mode  and  prior  to  exceeding  25%  RTP"  will 
not  increase  eidier  the  probability  or 
consequences  of  any  previously-analyzed 
event  as  these  rod  blocks  are  not  involved  in 
either  prex-enting  or  mitigating  any  analyzed 
event. 

2J  The  proposed  change  to  the  Channel 
Functional  Test  frequency  for  the  RBM  will 
not  introduce  any  new  or  different  e\-ent  as 
no  changes  in  system  design  or  operation  are 
bf^ing  made.  We  are  only  matching  the 
requirement  for  pexfomiing  the  SK  tn  the 
OPLR-ABlLm'  requirement  for  the  KBM 
system, 

The  proposed  change  to  the  Channel 
Functional  Test  frequenr>  for  the  APRM  and 
Recirculation  Flow  Rod  Blocks  wil!  not 
introduce  any  new  or  different  f^-ent  a«-  no 
changes  in  either  system  design  or  operation 
are  being  made.  In  fact  by  allowing  the 
Channel  Functional  Test  to  be  performed  in 
an  operating  state  which  does  not  require 
extensive  use  of  jumpers  and/or  relay  blocks, 
we  reduce  the  possibility  of  an  error  being 
made  that  could  cause  an  inadvertent 
actuation  of  an  ESF  or  disabling  of  an  ESF 

3)  The  proposed  change  matches  the  mode 
requirement  for  performing  the  SR  to  the 
OPER-\BlUT^'  lequiremrat  for  the  RBM 
svstem, 

i.e.,  prio.-  lo  :»%  RTP  The  system  will  be 
verified  to  be  OPER.\BLE  prior  to  when  it  is 
as.sumed  to  be  OPERABLE  in  the  UFSAR 
accident  analysts.  Thus,  tix;  margin  of  safety 
fcir  tbe  RBM  is  not  reduced. 

As  stated  in  the  BASES  for  TS  CJiapter  3> 
4  2,  tfie  marj>in  of  sa&!t>'  lor  the  .A1'K.M  rod 


JMI 
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block  is  to  prevent  violation  of  the  SLMCPR 
in  RUN  by  a  RVVE  event.  The  analysis  of  the 
RWE  event  during  Startup  (See  DAEC 
UFSAR  Section  15.4.2)  and  during  Power 
Operation  (Ibid),  demonstrates  that  violations 
of  the  SLMCPR  are  not  possible  in  RUN 
below  25%  RTP  when  normal  control  rod 
patterns  are  followed  (which  are  reinforced 
by  procedural  and/or  automatic  rod  pattern 
controls).  Because  the  proposed  change  to  the 
SR  for  the  APRM  Flow-Biased  Rod  Block  will 
still  ensure  that  the  trip  will  be  OPERABLE 
prior  to  exceeding  25%  RTP,  this  change  will 
not  reduce  the  existing  margin  of  safety. 

Again,  the  Recirculation  Flow  units  are  a 
support  system  to  the  APRM  flow-biased 
circuits.  The  Recirculation  Flow  Rod  Blocks 
are  merely  precautionary,  they  do  not 
prevent  or  mitigate  any  accident.  Therefore, 
the  proposed  revision  to  the  Recirculation 
Flow  Rod  block  SR  frequency  will  not  reduce 
the  margin  of  safety  for  the  same  reasons 
given  above  for  the  APRM  Rod  Blocks. 
The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E.,  Cedar  Rapids. 
Iowa  52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger,  1615  L  Street, 
NW.,  Washington,  DC  20036. 

NEC  Project  Director  John  N. 
HannonlES  Utilities  Inc.,  Docket  No.  50- 
331,  Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  amendment  request:  July  29, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  by 
allowing  the  processing  and 
implementation  of  an  ISI  or  1ST  request 
for  relief  from  the  ASME  Code  under  10 
CFR  50.59  without  prior  NRC  approval, 
provided  that  the  relief  request  has  been 
reviewed  and  approved  by  the  plant 
staff  and  plant  safety  committee. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  jio  significant  hazards 
consideration,  which  is  presented 
below: 

1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  any  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated.  The  Inservice 
inspection  and  Testing  Programs,  pursuant  to 
10  CFR  50.55a.  are  described  in  the 
Technical  Specifications.  The  proposed 
amendment,  in  accordance  with  NUREG- 
1433  and  draft  NUREG-1482,  permits  relief 


from  an  ASME  Code  requirement  in  the 
interim  between  the  time  of  submittal  of  a 
relief  request  and  NRC  approval  of  the  relief. 
The  changes  being  proposed  do  not  affect 
assumptions  contained  in  plant  safety 
analyses  or  change  the  physical  design  and/ 
or  operation  of  the  plant,  nor  do  they  affect 
Technical  Specifications  that  preserve  safety 
analysis  assumptions.  Any  relief  from  the 
approved  ASME  Section  XI  Code 
requirements  that  is  implemented  prior  to 
NRC  review  and  approval  will  require 
evaluation  under  the  10  CFR  50.59  process  to 
determine  that  no  TS  changes  or  unreviewed 
safety  questions  exist.  This  evaluation 
process  will  ensure  that  the  impact  of  any 
Code  relief  is  thoroughly  evaluated  and  that 
the  structures,  systems  and  components 
remain  in  conformance  with  assumptions 
made  in  the  safety  analysis.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not  affect 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  Inservice 
inspection  and  Testing  Programs,  pursuant  to 
10  CFR  50.55a,  are  described  in  the 
Technical  Specifications.  The  proposed 
amendment,  in  accordance  with  NL'REG- 
1433  and  draft  NUREG-1482.  permits  relief 
from  an  ASME  Code  requirement  in  the 
interim  between  the  time  of  submittal  of  a 
relief  request  and  NRC  approval  of  the  relief. 
The  changes  being  proposed  will  not  change 
the  physical  plant  or  the  modes  of  operation 
defined  in  the  Facility  License.  The  changes 
do  not  involve  the  addition  or  modification 
of  equipment  nor  do  they  alter  the  design  or 
operation  of  plant  systems.  Any  relief  from 
the  approved  ASME  Section  XI  Code 
requirements  that  is  implemented  prior  to 
NRC  review  and  approval  will  require 
evaluation  under  the  10  CFR  50.59  process  to 
determine  that  no  TS  changes  or  unreviewed 
safety  questions  exist.  This  evaluation 
process  will  ensure  that  the  impact  on  any 
Code  relief  is  thoroughly  evaluated  and  that 
the  structures,  systems  and  components 
remain  in  conformance  with  assumptions 
made  in  the  safety  analysis.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not  create 
the  possibility  of  a  now  or  different  kind  of 
accident  previously  evaluated. 

3)  Operation  of  the  facility  in  accordance 
with  the  profKJsed  amendment  would  not 
involve  any  reduction  in  a  margin  of  safety. 
The  Inservice  Inspection  and  Testing ' 
Programs,  pursuant  to  10  CFR  50.55a,  are 
described  in  the  Technical  Specifications. 
The  proposed  amendment,  in  accordance 
with  NUREG-1433  and  draft  NUREG-1482. 
permits  relief  from  an  .ASME  Code 
requirement  in  the  interim  between  the  time 
of  submittal  of  a  relief  request  and  NRC 
approval  of  the  relief.  The  changes  being 
proposed  do  not  alter  the  bases  lor  assurance 

-that  safety-related  activities  are  jierformed 
correctly  or  the  basis  for  any  TS  that  is 
related  to  the  establishment  of  or 
maintenance  of  a  safety  margin.  Any  relief 
from  the  approved  ASME  SfHition  XI  Code 


equirements  that  is  implemented  prior  to 
NRC  review  and  approval  will  require 
evaluation  under  the  10  CFR  50.59  process  to 
determine  that  no  TS  changes  or  unreviewed 
safety  questions  exist.  This  evaluation 
process  will  ensure  that  the  impact  on  any 
Code  relief  does  not  affect  the  ability  of 
structures,  systems  or  components  to  perform 
their  design  function,  affect  compliance  with 
any  TS  requirements  or  reduce  the  margin  of 
safety.  Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E.,  Cedar  Rapids. 
Iowa  52401 

Attorney  for  licensee:  Jack  NewTnan, 
Esquire,  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger,  1615  L  Street, 
NW.,  Washington,  DC  20036 

NRC  Project  Director:  John  N.  Hannon 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

-     Date  of  amendment  request:  July  26, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  existing  limiting  condition  for 
operation  (LCO)  3.12.A.2.C  to  allow  for 
increased  flow  capacity  of  the  control 
room  emergency  filter  system.  By 
increasing  the  maximum  allowed 
makeup  capacity  of  this  system, 
additional  margin  is  provided  for  the 
positive  pressurization  of  the  control 
room  envelope. 

Ba.sis  for  proposed  n o  sign ifica n  t 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a),  the 
ficensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involves 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated?  ' 

Evaluation 

This  license  amendment  request  involves 
the  upgrading  of  the  Control  Room 
Emergency  Filter  System  from  341  cubic  feel 
per  minute  (CFM)  plus  or  minus  10%  to  a-  - 
maximum  of  <  1000  CFM.  By  establishing  a 
new  maximum  flowrate  for  this  Si'stem. 
additional  filtered  makeup  air  can  be 
supplied  to  the  Control  Room,  thus 
increasing  the  positive  pressure  in  the 
(xmtrol  Room  envelope. 

The  purpose  ofthe  Control  Room 
Emergency  Filter  System  is  to  removi; 


radioactive  iodine  and  other  radioactive 
materials  bom  the  makeup  air  during  design 
basis  accidents.  Therefore,  any  change  to  this 
system  will  not  increase  the  probability  of  an 
accident  previously  evaluated.  Radiological 
calculations  show  that  the  increased  flowrate 
of  this  system  will  not  result  in  a  significant 
increase  in  Control  Rown  operator  dose 
during  a  design  basis  accidents,  and  these 
doses  remain  well  below  the  established 
limits.  Tbeiehxe.  the  consequences  of  an 
accident  previously  e\'aluated  are  not 
significantly  increased.  The  addition  ofthe 
new  Surveillance  RequiremerU  provides-a 
Technical  Specification  required  periodic 
demonstration  of  the  positive  pressurization 
function  of  the  system  This  requirement  has 
previously  been  implemented  per  existing 
sun-eillance  procedures  as  part  of  the  overall 
Control  Room  Emergency  Filter  System 
operability  demonstration,  and  does  not 
represent  a  new  requirement  This  proposed 
change  does  not  introduce  any  new  modes  of 
plant  operation  aor  affect  any  operational 
sotpoints.  The  change' does  not  degrade  the 
petfbnnancc  of  any  safety  system  assumed  to 
function  in  the  accident  anal>-sis.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequenrBs  of  »n  nrrjdent  previously 
evaluated. 

2.  Does  the  proposed  change  create  thf 
possibility  Cora  new  or  different  kind  of 
accident  from  any  accident  previously 
fvaiuBted? 
Evaluation 

This  license  amendment  request  involves 
the  upgrading  of  the  ConUnl  Room  • 
Emwgettcy  Filter  System  from  341  cubic  feet 
per  minute  (CFM)  plus  or  minus  10%  to  a 
maximum  of  <  1000  CFM.  This  proposed 
f  hange  involves  a  physical  modification  to 
the  Control  Room  Emergency  Filter  System 
where  the  filter  fan  is  rephiced  with  a  new 
fcin  with  greater  capacity.  To  accommodate 
the  additional  fkrvr  capacity  of  the  system,  an 
additional  charcoal  tray  is  installed  in  the 
charcoal  adsorber  unit.  The  District  has 
pvaKiated  the  potential  effects  of  this 
modificattoo  and  has  determined  thai  the 
mc-eased  air  flowrate  is  within  the  system 
capacity  and  that  radiological  doses,  through 
the  filter  system,  during  the  design  basis 
accident  are  largely  unaffected.  Because  this 
is  a  modification  of  an  existing  system  with 
no  direct  interface  with  other  systems 
ntsponsible  for  prohibiting  or  mitigating 
design  basis  events,  the  District  has 
concluded  thatilhis  proposed  change  cannot 
create  the  possibility  for  a  new  or  different 
kind  of  accident.  This  proposed  change  does 
nut  involve  the  creation,  deletion,  or 
modification  ofthe  function  of  any  structun» 
or  system,  except  as  described  above,  nor 
does  this  change  introduce  or  change  any 
mode  of  plant  operation.  This  proposed ' 
change  does  not  create  the  possibility  for  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  prc^wsed  change  create  a 
significant  reduction  in  the  margin  of  safety? 
Evaluation 

This  license  amendment  request  involves 
ttie  upgrading  of  the  Control  Room 
Emergency  Filter  System  from  341  cubic  feet 
fH'T  minute  (CFMJ  plus  or  minus  10%  to  a 


maximum  of  <  1000  CFM.  By  establishing 
this  new  maximum  flowrate  for  the 
Emetgency  Filter  System,  additional  filtered 
makeup  air  can  be  supplied  to  the  Control 
Room  envetepe.  thus  improving  the  margin 
for  positive  pressurization  with  respect  to 
adjacent  areas.  Recent  tests,  utilizing  th« 
Main  Control  Room  Air  Conditioning 
System,  have  provided  information  that 
supports  an  increase  in  the  Emergency  Filter 
Sy.stera  flowrate.  from  341  CFM  to  the 
proposed  maximum  system  capability  of 
approximately  1000  CFM.  These  tests 
indicfrte  that  an  increase  of  positive  pn;ssure 
can  be  achieved  by  this  increased  flowrate. 
This  positive  pressure  increase  provides 
additional  margin  of  Control  Room  envelope 
jwsitive  pressure. 

The  District  has  [>prft>rmed  radiological 
ralculations  to  determine  the  increase  in 
Cfintrol  Room  operator  dose  during  the  30- 
day  design  basis  LOCA  event,  as  a  resuh  of 
increased  system  air  flow.  These  calculations 
show  increasing  the  Control  Room 
Emergency  Filter  System  to  a  maximum  of 
1000  CFM  results  in  a  dose  of  1.799  Rem 
whole  body  and  12.81  Rem  thvroid.  These 
doses  are  not  significantly  different  than  the 
doses  received  at  a  system  flowrate  of  341 
CTM.  which  is  1.745  Rem  whole  body  and 
11.39  Rem  thyroid.  These  doses  are  well 
within  the  limits  of  10  CFR  20. 10  CFR  50. 
AppetKlix  A.  General  Design  Criteria  19.  and 
the  guidance  provided  in  NUREG  0800. 
which  require  that  doses  he  limited  to  less 
than  5  Rem  whole  body,  or  its  equivalent  to 
any  part  of  the  body  including  30  Rem 
thyroid,  for  the  duration  of  any  design  basis 
accident.  The  above  calculated  values  have 
also  been  evaluated  and  determined  to  be 
within  the  Updated  Safety  Analysis  Report 
(USAR)  Section  XIl  requirement  of  0.5  Rein 
in  any  eight-hour  period,  whole  bodv  from 
the  reactor  tniilding.  Increasing  the  Control 
Room  Emetgoncy  Filter  System  maximum 
flowrate  has  a  mmimal  effect  on  quantifijible 
dose  rates,  while  increasing  positive 
pressurization  in  the  Control  Room  envelopt:. 
By  increasing  the  positive  pressurization  in 
the  Control  Room  envelope,  the  possibility  of 
non  quantifiable  radiation  dose  to  the  Control 
Room  operators,  through  inleakage,  is 
reduced.  This  proposed  change  does  not 
invoh-eany  change  to  instrument  setpoints 
or  operation.  Therefore,  the  District  has 
concluded  that  this  proposed  change  does 
not  create  a  significant  reduction  in  the 
margin  of  safely. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn.  Nebraska  68305 

Attorney  for  licensee:  Mr.  G.D. 
Watson,  Nebraska  Public  Power  District, 
Post  Office  Box  499.  Columbus. 
Nebraska  68b02-0499 

NRC  Protect  Din>ctor:  William  D. 
Beckner 


Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1 ,  Oswego 
County.  New  York 

Date  of  amendment  request:  ?ulv  21 
1994  ' 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TSs)  2.2.2 
(Reactor  Coolant  System).  3.2.8/4.2.8 
(Pressure  Relief  Systems  -  Safety 
Valves),  and  the  associated  Bases  to 
reduce  the  number  of  reacior  head 
safety  valves  required  operable  from  16 
valves  to  9  valves.  The  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1  (N'MPi) 
reactor  vessel  was  designed  to  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code  (ASME  Code), 
Section  1-1962  and  Code  Case  1271N.  In 
order  to  show  compliance  with  the 
ASME  Code,  it  was  assumed  that  a  main 
steam  isolation  valve  (MSIV)  closure 
occurred  without  scram.  This 
assumption  demonstrated  that  it  was 
necessar>'  to  ha\Tj  16  reactor  head  safety 
valves.  However,  the  licensee  now  stales 
that  Section  5.2.2.HJV  of  NUREG-0800 
(Standard  Review  Plan)  requires  that 
safety  valves  shall  be  designed  with 
sufficient  capacity  to  limit  the  pressure 
to  less  than  110  percent  ofthe  reactor 
coolant  system  design  pressure  during 
the  most  severe  abnormal  operational 
transient  with  credit  for  reactor  .scram. 
The  licensee  now  proposes  to  use  the 
high  neutron  fiux  scnun  in  analyzing 
this  event.  The  licensee  states  thai  this 
results  in  a  reduction  in  the  number  of 
safety  valves  required  operable  from  16 
valves  to  9  valves.  The  setpoints  ofthe 
valve  groups  would  remain  unchanged. 
Testing  of  the  safety  valves  for  setpoinl 
and  partial  lift  would  be  changed  to  be 
in  accordance  with  the  NMPl  biservice 
Test  Program  which  is  based  upon 
ASME  Code.  Section  XI,  1983,  including 
Summer  .Addenda. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  ofthe 
issue  of  no  significant  hazards 
consideration,  whidi  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  1. 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  constsquences 
of  an  accident  previously  ex-aluated. 

The  proposed  changes  reduce  the  numbtT 
of  safet>'  vaU-es  from  sixteen  (16)  to  nine  (9). 
The  function  ofthe  safety  valves  is  to  provide 
code  ox-erpressure  protection.  This  design 
basis  event  has  t)een  reanalyzed  using  the 
methodology  documented  in  NEDE-2401]-P- 
A.  General  Electric  Standard  Application  for 
Reactor  Fuel  (GESTAR).  The  reanalysis  tnkes 
credit  for  the  high  neutron  flux  scram  in 
order  to  nuluop  the  number  of  valv^  Since 
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peak  pressure  remains  below  the  safety  limit, 
the  consequences  of  the  event  remain  the 
same.  The  resultant  peak  pressure  is  below 
the  pressure  safety  limit  of  1375  psig.  The 
only  event  initiator  that  involves  safety 
valves  is  the  spurious  actuation  of  one  valve. 
Since  the  number  of  valves  has  been  reduced, 
the  probability  of  a  spurious  actuation  has 
been  reduced.  Testing  in  accordance  with 
ASME  Section  XI  will  ensure  that  the  safety 
valves  lift  at  the  required  setpoints  although 
the  frequency  of  testing  has  been  reduced. 
Therefore,  ojjeration  of  Nine  Mile  Point  Unit 
1  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  . 

The  operation  of  Nine  Mile  Point  Unit  1. 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  represents  physical 
changes  to  the  plant  as  described  in  the 
NMPl  Final  Safety  Analysis  Report 
(Updated).  The  proposed  changes  however, 
do  not  alter  the  method  of  providing 
overpressure  protection,  i.e.,  safety  valves. 
The  valves  continue  to  function  to  limit  peak 
pressure  below  the  safety  limit.  Therefore, 
maintaining  reactor  vessel  integrity.  The 
reduction  in  number  of  safety  valves  results 
from  taking  credit  for  the  high  neutron  flux 
scram  in  the  safety  valve  actuation  transient 
as  allowed  by  NUREG-0800.  The  initiating 
event,  MSIV  closure,  remains  unchanged. 
Although  the  frequency  of  testing  has  been 
reduced,  testing  in  accordance  with  the 
requirements  of  Section  XI  of  the  ASME  Code 
will  ensure  valves  lift  at  the  required 
setpoints.  Thus,  no  potential  initiating  events 
are  created  which  would  cause  any  new  or 
different  kinds  of  accidents.  Therefore, 
operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1 , 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant    - 
reduction  in  a  margin  of  safety. 

The  overpressure  safety  limit  of  1375  psig 
remains  unchanged.  In  addition  to  the  initial 
conditions  associated  with  the  safety  valve 
actuation  transient,  NURE(]-0800  allows  the 
use  of  the  high  neutron  flux  scram.  This 
results  in  the  reduction  from  sixteen  (16)  to 
nine  (9)  safety  valves  with  peak  pressure  in 
tlie  vesseLstill  below  the  overpressure  safety 
limit.  The  margin  of  safety  is  defined  as  the 
range  between  the  safety  limit  (1375  psig) 
and  the  failure  point  of  the  vessel.  Thus, 
since  peak  pressure  is  below  the  safety  limit, 
the  margin  of  safety  has  not  been  reduced. 
Additionally,  testing  in  accordance  with 
ASME  Section  XI  ensures  operation  at  the 
required  setpoints  and  does  not  result  in 
reduction  with  margin  of  safety.  Therefore, 
the  operation  of  Nme  Mile  Point  I'nit  1  in 
accordance  with  the  proposed  change  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NVV.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Pao  Tsin  Kuo  . 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request:  July  21, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TSs)  2.1.2 
(Fuel  Cladding  Integrity).  3.1.7  (Fuel     . 
Rods),  3.4.6/4.6.2  (Protective 
Instrumentation),  and  the  associated 
Bases  to  allow  the  use  of  Range  10  on 
the  Intermediate  Range  Neutron  Flux 
Monitors  (IRMs)  with  the  Reactor 
Protection  System  (RPS)  low  pressure 
trip  for  main  steam  line  isolation  valve 
closure  not  in  bypass.  Changes  are  also 
being  proposed  to  TS  Tables  3.6. 2.a/ 
4.6.2.a  (Instrumentation  that  Initiates 
Scram)  and  TS  Tables  3.6.2.g/4.6.2.g 
(Instrumentation  that  Initiates  Control 
Rod  Withdrawal  Block)  to  extend  the 
calibration  frequency  of  the  Source 
Range  Neutron  Flux  Monitors  (SRMs) 
and  the  IRMs  from  prior  to  startup  and 
shutdown  to  once  per  operating  cycle. 
In  addition,  the  proposed  amendment 
would  change  the  Instrument  Channel 
Test  interval  for  the  SRMs  and  IRMs 
from  prior  to  startup  and  shutdown  to 
once  per  week.  The  licensee  stated  that 
these  changes  are  in  accordance  with 
NUREG-1433  (Improved  Standard 
Technical  Specifications  for  BVVR/4). 
Associated  changes  to  TS  Setpoints, 
Bases,  References,  and  Notes  for  TSs 
2.1.2,  3.1.7,  and  3.6.2M.6.2are  also 
being  proposed.  - 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of , Nine  Mile  Point  Unit  1, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  changes  expand  the  IRM, 
operating  range,  deletes  the  coincident 


APRM  (Average  Power  Range  Monitor! 
downscale5<:ram  trip  and  extend  the 
calibration  interval  for  the  SRM/IRM  Sysfom 
setpoints.  The  expansion  of  the  startup 
operating  range  is  required  to  achieve  the  )/ 
2  decade  overlap  between  the  IRMs  and  the 
APRMs.  Proper  overlap  improves  plant  safety 
by  ensuring  a  smooth  transition  between 
IRMs  and  APRMs.  The  evaluation  of 
operation  in  IRM  range  10  demonstrates  that 
the  addition  of  range  10  along  with  the  RP.S 
low  pressure  isolation  activated  ensures  that 
the  fuel' cladding  integrity  safety  limits 
would  not  be  exceeded. 

The  increased  IRM/APRM  overlap  r»^du(  es 
the  probability  of  multiple  APR.M  channels 
downscale  in  the  transition  between  the  IRM. 
and  APRM  Systems  and  thus  eliminates  the 
need  for  re-activation  of  the' IRM  scram  when 
in  the  run  mode.  The  scram  is  replaced  by 
an  overlap  surveillance  which  requires  thai 
the  IRMs  overlap  by  at  least  1/2  decade  with 
the  APRMs  during  normal  shutdown.  This 
surveillance  ensures  that  the  IR.M/APRM 
overlap  is  maintained  which  is  the  basis  for 
deletion  of  the  APRM  dowriscale  scram.  With 
the  improved  overlap,  the  probability  of 
multiple  APRM  channels  being  downscale  is 
reduced  such  that  it  is  no  longer  a  credible 
event -and  therefore,  the  APRM  rod  blo<:k  i:i 
combination  with  proper  Ofjerating 
procedures,  provides  the  same  level  of 
protection.  Thus,  normal  plant  operation  is 
not  affected  by  these  changes  and  the 
probability  of  previously  analyzed  accidents 
is  not  increased. 

The  new  surveillance  intervals  and 
setpf)ints  were  calculated  using  the  Gennr.jl 
Electric  approved  methodology  documented 
in  NEDC-31336.  The  methodology  in  NEIX> 
31336  provides  assurance  that  safety  system 
actuation  (i.e.,  reactor  scram  or  control  rod 
withdrawal  block)  will  occur  prior  to  the 
associated  system  parameter,  neutron  flu\. 
from  exceeding  its  analytical  limit.  Thus, 
plant  response  to  previously  analyzed 
accidents  remains  within  previously 
determined  limits. 

Therefore,  the  operation  of  Nine  Mile  Point 
Unit  1,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significiint 
increase  in  the  probability  or  consCqucm.es 
of  an  accident  previously  evaluated. 

The  operation  of  Nine,  Mile  Point  Unit  1 , 
in  accordance  with  the  projxjsedamendment. 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  addition  of  IRM  range  10,  deletion  of 
the  APRM  downscale  scram  f^and 
extension  of  the  surveillance  interval  for  the 
SRM/IRM  instrumentation,  does  not  involve 
an  initiation  or  failure  not  considered  in  the 
Final  Safety  Analysis  Report  (Updated).  The 
proposed  changes  do  not  alter  the  plant 
configuration  and  the  initial  conditions  used 
for  the  design  basis  accident  are  still  valid. 
Thus,  no  potential  initiating  events  are 
created  which  would  cause  any  new  or 
different  kinds  of  accidents.  Therefore. 
of)eration  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment, 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  operation  of  Nine  Mile  Point  Unit  1  )n 
accordance  with  the  proposed  amendmoDi, 
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will  not  involve  a  significant  reduction  in  a 
"margin  of  safety. 

The  addition  of  IRM  range  10  ensures 
sufficient  overlap  with  the  APRM  System 
such  that  switching  between  startup  and  run 
can  be  easily  accomplished.  The  requirement 
for  having  the  low  reactor  pressure  isolation 
in  effect  when  operating  in  IRM  range  10  ts 
to  prevent  a  potential  depressurization  event. 
Analysis  has  shown  that  the  margin  between 
the  existing  safety  limits  and  those  events 
previously  analyzed  has  not  been  reduced. 
The  deletion  of  the  coincident  APRM  scram 
trip  has  also  been  shown  not  to  result  in  a 
decrease  in  the  margin  of  safety  as  the  APRM 
downscale  control  rod  withdrawal  block 
provides  adequate  protection.  The  analytical 
limits  associated  with  the  SRM/IRM 
instrumentation  have  been  reconstituted  in 
conjunction  with  extending  the  surveillance 
interval  to  once  per  operating  cycle.  The 
results  using  the  methodology  defined  in 
NEDC-31336  required  that  various  setpoints 
in  the  Technical  Specifications  he  changed, 
however,  these  changes  do  not  reduce  the 
margins  between  any  existing  safety  limits 
and  previously  analyzed  events.  Therefore, 
operation  of  Nine  Mile  Point  Unit  1,  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  56.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to    '  - 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room    - 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

A  ttomey  for  licensee:  Mark  ] . 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

NRC  Project  Director:  Pao  Tsin  Kuo 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1.  New  London 
County,  Connecticut 

Date  of  amendment  request:  June  23. 
1994 

Description  of  amendment  request: 
The  proposed  change  would  reword 
Technical  Specification  3.7, 
"Containment  Systems,"  to  permit 
operation  with  one  of  the  two  circuits  of 
the  reactor  building  ventilation  logic  i 
temporarily  inoperable.  In  addition,  .^ 
Section  3.7.C.l.b  will  be  reworded  to 
not  permit  movement  of  irradiated  fuel, 
or  movement  of  any  loads  over 
irradiated  fuel,  without  secondary 
containment  integrity. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
changes  in  accordance  with  10CFR50.92  and 
concluded  that  the  changes  do  not  involve  a 
significant  hazards  consideration  (SHC).  The 
basis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  a  SHC  because  the  changes  would 
not: 

1.  I.nvolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  function  of  a  reactor  building 
ventilation  isolation  is  to  limit  fission 
product  release  in  the  event  of  a  design  basis 
accident  (DBA).  Two  dampers  in  series  are 
provided  in  both  the  supply  and  exhaust 
lines  of  the  reactor  building  ventilation  so 
that  no  single  failure  would  result  in  the 
failure  to  isolate  these  secondary 
containment  penetrations.  The  proposed 
change  permits  one  of  the  two  circuits  of  the 
reactor  building  ventilation  isolation  logic  to 
be  temporarily  inoperable. 
.  The  Millstone  Unit  No.  1  DBAs  that  could 
be  affected  by  the  proposed  LCO  (Limiting 
Condition  for  Operation]  are  those  in  which 
the  secondary  containment  is  credited  to 
isolate  and  contain  fission  products.  The 
probability  of  occurrence  of  any  of  these 
accidents  is  not  altered  by  changes  to  the 
operation  of  secondary  contairunent.  There  is 
a  small  potential  increase  in  the  consequence 
of  an  accident  previously  evaluated.  This  is 
due  to  the  small  incrfease  in.probability  that 
a  release  could  occur  while  Millstone  Unit 
No.  1  is  operating  in  the  proposed  LCO. 
.  The  Increase  in  public  rsk  due  to  the 
proposed  LCO  is  negligible.  The  associated 
increase  in  risk  is  similar  to  the  increase  in 
public  risk  permitted  by  other  LCOs.  A  PRA 
[probabilistic  risk  assessment]  has 
determined  that  the  probability  of  an  event 
with  a  radioactive  release  in  the  reactor 
building,  concurrent  with  a  failure  of  both 
operable  ventilation  dampers  to  function, 
while  in  the  7-day  LCO,  is  very  small. 

The  wording  change  to  Technical 
Specification  3.7.C.l.b  would  result  in  more 
conservative  restrictions,  in  that  secondary 
c-ontainment  integrity  would  be  required 
when  any  load  (e.g.. new  fuel)  is  being 
Tnoved  over  irradiated  fuel.  As  currently 
written,  the  Technical  Specification  only 
requires  secondary  containment  integrity 
when  the  fuel  cask  or  irradiated  fuel  is  being 
movei  Therefore,  qualitatively,  this  change 
would  have  a  positive  impact  on  the 
probability  and  consequences  of  accidents 
involving  spent  fuel. 

Based  upon  the  above,  the  proposed 
changes  do  not  constitute  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 2. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

The  proposed  addition  of  a  new  LCO 
which  allows  operation  with  one  circuit  of 
the  reactor  building  ventilation  isolation 
logic  inoperable  for  up  to  seven  days,  would 
only  affect  the  reliability  of  the  secondary 
containment  isolation.  No  new  equipment  is 


being  added,  and  no  new  type  of  operation 
is  being  introduced.  This  change  allows  a 
short  (seven  day)  period  of  operation  when 
the  reactor  building  ventilation  is  not  single 
failure  proof  The  reactor  building  ventilation 
functions  to  mitigate  the  consequences  of 
accidents.  Failure  to  function,  therefore,  does 
not  treate  the  possibility  of  a  different  kind 
of  accident. 

The  proposed  change  to  Section  3.7.C.l.b 
increases  the  restrictions  on  load  handling, 
thereby  decreasing  the  possibility  of  any  kind 
of  accident  involving  irradiated  fuel. 

Therefore,  the  proposed  changes  to  the 
Technical  Specifications  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  would  permit 
temporary  plant  operation  with  a  small 
decrease  in  the  reliability  of  secondary 
containment  isolation.  However,  the 
reliability  of  the  reactor  building  ventilation 
isolation  would  remain  high  enough  with  the 
proposed  LCO,  that  the  impact  on  the 
protective  boundaries  and  the  margin  of 
safety  would  be  insignificant. 

The  proposed  change  to  Section  3.7.C.l.b 
increases  the  restrictions  on  load  handling, 
decreasing  the  possibility  of  any  kind  of 
accident  involving  irradiated  fuel.  Therefore 
this  change  would  not  constitute  a  significant 
reduction  in -the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berr\'  &  Howard, 
Counselors  at  Law.  City  Place.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director:  lohn  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  22, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  t€}chnical  specifications  to  (1) 
change  the  title  of  Figure  3.1-5  to  be 
consistent  with  the  applicable  Limiting 
Condition  For  Operation  (LCO).  (2) 
relocate  the  Chemical  and  Volume 
Control  System  (CVCS)  valve  position 
requirements  to  the  Reactivity  Control 
Systems  -  Shutdown  Margin 
specifications,  and  (3)  consolidate 
action  statements  to  be  expressed  in  the 
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LCOs  rather  than  in  Surveillance 
Requirements,  and  also  claiifS.'  the  . 
requirements  for  calculating  the  heat 
flux  hot  channel  factor  Fylz)  when  using 
the  base  load  option. 

Basis  for  proposed  no  sigr.ificsnt 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

..  The  proposed  thanges  woaJd  not 
involve  an  SHC  IsigEiHcaat  Lazaids. 
consideratioaj  becaas*  me  cnangts  wou.d 
n.o:. 

1.  Involve  a  signir:(.i.it  in'.recse-.-nlhe 
probability  or  co.^sequentes  of  an  at  t  :dent 
previously  evaluated. 

The  proposed  changes  are  ciarif;caiions  o: 
reiocatioD  of  exisiing  technical  specification 
requirements  and  do  not  substantively  affect 
pla&i  operation.  Since  they  do  not  affect 
plant  operations,  they  cannot  be  initiators  of 
any  events. 

The  safety  analysis  of  the  plant  is 
unaffected  by  the  proposed  changes  S;r.ce 
the  safety  analysis  is  unaffected,  the 
calculated  radiological  releases  associated 
With  the  acxidem  analyses  are  not  aflectedl 
Therefore,  the  proposed  changes  wili  not 
increase  the  probability  or  consequences  of 
p.-eviously  evaluated  accidents. 

2.  Create  the  possibility  of  a  ne'.v  or- 
different  kind  of  accident  from  any  accident 
previously  evaluated 

As  previously  stated,  the  proposed  changes 
are  clarifKations  or  relocation  of  existing 
technical  specifications  and  do  not 
substantively  affect  plant  operation.  No  new 
failure  modes  are  introduced.  Since  the 
proposed  modifications  do  not  affect  plant    . 
operations,  they  cannot  be  initiators  of  new- 
events. 

3  InvoHe  a  significant  redaction  m  a 
margin  of  safety.. 

The  proposed  chanaes  are  clarif.cations  or 
relocation  of  existing  technical  fpecitlcations 
and  are  not  substantive  changes.  The 
correction  of  the  title  in  Figure  3.1-5  will 
.  ensure  consistency  throughout  the  technical 
specifications.  The  relocation  of  theCV'CS 
valves  requirements  from  the  RCS  [Reactor 
Coolant  System)  -  Cold  Shutdown 
Sfiecification  to' the  Reactivity  Control 
Systems  -  Shutdown  Margin  specification 
will  ensi::"  the  CV'CS  valves  requirements  are 
located  m  the  most  appropriate  location  and 
will  help  the  operators  from  the  commission 
of  errors  or  omission  of  actions  due  to 
inappropriately  located  material  The  final 
change  will  revise  the  action  statement 
sections  of  the  specification  pertaining  to 
heat  flux  hot  channel  factor  to  ensure  all 
actions  in  these  specifications  are  clearly 
displayed  and  not  contained  in  the 
corresponding  surveillance  requirements. 
Therefore,  since  these  changes  are  editorial 
in  nature,  the  proposed  niodification  will 
have  no  impact  on  the  margin  of  safety. 

The  NRC  staff  has  reviexved  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standai^ls  of  10  CFR  50  92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no  . 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Community-Technical' 
College.  Thames  Valley  Campus,  574 
Ne.w  London  Turnpike,  Norwich. 
Connecticut  06360. 

Attorney  for  licensee  Ms.  L.  M. 
Cuoco.  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Companv. 
Post  Office  Box  270.  Hartford.  ". 

Conne'cticut  06141-0270. 

SRC  Project  Director:  John  F.  Stolz 
Philadelphia  Electric  Company.  Docket 
No.  50-171.  Peach  Bottom  Atomic 
Power  Station,  Unit  1.  York  Countj', 
Pennsylvania 

Date  of  Application  for  Amendment: 
May  9.  1994 

Brief  description  of  amendment:  This 
Licensee  .Amendment  Request  (LAR) 
proposes  to  revise  the  Peach  Bottom 
Atomic  Power  Station,  Unit  l, 
Possession-Only  License  and  Technical 
Specifications  (TS)  to  reflect  the  name 
change  of  Philadelphia  Electric 
Company  to  PECO  Energy  Company,  to 
provide  proper  reference  to  10  CFR  Part 
20  requirements  (56  FR  23360),  and  to 
reduce  the  required  frequency  for 
performing  periodic  inspections  in  the 
containment  vessel  below  ground  level 
for  water  accumulation.   .  -  " 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  prooability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  do 
not  alter  the  operation  of  equipment  assumed 
to  be  an  initiator  or  any  analyzed  event  or 
assumed  to  be  availabiie  for  tne  rr.itigation  of 
accidents  or  transients.  Proposec  changes  1   • 
and  2  are  administrative  in  nature  Proposed 
change  3  to  reduce  the  requued  frequency  for 
performing  the  periodic  inspection  for  water 
accumulation  in  the  containment  vessel 
below  ground  level  does  not  impact  the 
probability  of  ground  water  intrusion  into  the 
containment  building.  Proposed  change  3 
maintains  adequate  assurance  tnat  integrity 
of  the  containment  building  with  respect  to 
ground  water  entry  will  be  maintained.  The 
design  of  Unit  1  makes  it  ver>'  d.tfxait  for 
ground  water  to  reach  the  exterior  of  the 
containment  liner  to  stan  the  metal  corrosion 
process.  The  concrete  layer  between  the  rock 
and  the  containment  liner  serves  as  a  barrier 
to  prevent  water  migration  to  the  liner.shell. 
A  cathodic  protection  system  provides 


protective  current  to  the  contairunent  liner  as 
well  as  nearby  underground  piping.  The  siee! 
containment  liner  of  Unit  1  should  not 
corrode  under  the  present  environmental 
conditions  or  any  anticipated  future 
conditions  even  without  an  operating 
cathodic  protection  system.  Monthly 
inspections  from  May  1990  (following 
issuance  of  .Amendment  .No.  7  to  the 
Possession-Only  License  .No.  DR-12  on  Apnl 
25.  1990)  through  .April  1994  have  not 
detected  any  water  in  the  contairjnent 
building  Prior  to  -Amendment  No.  7,  the 
inspection  of  Unit  1  was  performed  semi- 
annually. .A  review  of  these  semi-anfiual 
inspections  dating  back  to  October  1981 
determined  that  water  has  never  been 
delected  in  the  accessible  areas  below  ground 
level  in  the  containment  building.  The  TS 
iLTUt  water  accumulation'in  the  containment 
sumpto  500  gallons.  Twelv'e  and  one-half    _ 
years  of  inspections  have  confinned  the 
reliability  of  the  design  of  Unit  1  to  maintaixi 
integrity  against  any  ground  water  intrusion. 
There  is  no  reason,  based  on  the  review  of 
inspection  data,  why  the  inspection  could   - 
not  be  performed  semi-annually  rather  than 
.monthly.  Therefore,  these  proposed  changes 
do  not  increase  the  pro'tMbility.  or 
consequences  of  an  accident  previously 
evaluated. 

.  b.  Does  the  proposed  amendment  create 
the  "possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously  , 
evaluated? 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  imple.mentation  of  the 
proposed  changes  do  not  involve  any 
physical  changes  to  plant  systems,  structures, 
or  components.  The  proposed  changes  do  not 
affect  the  plant  S.AFSTOR  status.  Therefore, 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  is  not  created. 

c.  Does  the  proposed  amendment  involve- 
a,significant  reduction  in  a  margin  of  safety? 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  proposed  changes'do  not  affect- 
the  plant  SAFSTOR  status.  Because  proposed 
changes  1  and  2  are  administrative  in  nature, 
they  do  not  involve  a  question  of  safely.  The 
semi-annual  inspection  of  the  accessible 
areas  below  ground  level  in  the  containment 
building  for  water  accumulation,  as  prop>oseH 
by  change  3,  is  adequate  to  ensure 
containment  building  integrity  is  maintained 
with  respect  to  ground  water.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Librarv  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 


Commonwealth  Avenue,  Box  1601.  - 
Harrisburg,  Pennsylvania  17105 

Attorney/or/icensee;  J.  W.  Durham.    ' 
Sr..  Esquire.  Sr.  V.  P.  and  General 
Counsel,  PECO  Energy  Company.  2301 
Market  Street,  Philadelphia, 
Pennsylvania  19101 

NRC  Branch  Chief:  John  H.  Austin. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  August  4. 
1994  - 

Description  of  amendment  request: 
The  proposed  changes  would  revise 
Sections  3.4  and  3.5  of  the  Technical 
Specifications.  The  Section  3.4  revision 
would  reduce  the  maximum  allowable 
percent  of  rated  power  associated  with 
inoperable  Main  Steam  Safety  Valves 
(MSSVs).  This  change  would  modify 
Table  3.4-1  and  the  associated  Basis 
such  that  the  maximum  power  level 
allowed  for  operation  with  inoperable 
MSSVs  is  below  the  heat  removing 
capability  of  the  operable  MSSVs.  The  ' 
Section  3.5  revision  would  correct 
administrative  errors  in  the  action 
statements  associated  with  Items  2. a  and 
2.C  of  Table  3.5-4.  Additionally,  the 
4)roposed  changes  to  Item  2.t)  of  Table 
3.5-3  and  Item  2.b  of  Table  3.5-4  would 
clarifythe  action  statements  associated 
with  inoperable  high  containment 
pressure  (Hi-Hi  Level)  instrumentation. 

Basis  for  proposed' no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  criteria  of  10  CFR 
50.92r  the  enclosed  application  is  judged  to 
invoke  no  significant  hazards  based  on  the 
following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated?  - 

Response: 

The  proposed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  proposed 
technical  specification  change  would  modify 
Table  3.4-1  and  the  associated  basis  such  that 
the  maximum  power  level  allowed  for 
operation  with  inoperable  MSSVs  is  below 
the  heat  removing  capability  of  the  operable 
MSSVs.  This  proposed  technical 
specification  change  will  be  more 
conservative  than  the  current  technical 
specifications.  Proposed  changes  to  Items  2.a 
and  2.C  of  Table  3.5-4  would  restore  the 
original  intent  of  the  spiecifications  and 
remove  undue  restrictions  on  the  plant. 
Proposed  changes  to  Item  2.b  of  Table  3.5-3 
and  hem  2.b  of  Table  3.5-4  clarify  the  artion 


statements  associated  with  inoperable  high 
containment  pressure  (Hi-Hi  Level) 
instrumentation. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frorn  any  accident 
previously  evaluated? 

Response: 

The  proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
incorporates  more  conservative  limits  on  the 
maximum  power  level  allowed  for  operation 
with  inoperable  MSSVs.  restores  the  original 
intent  of  items  2. a  and  2.c  of  Table  3.5-4.  and 
clarifies  action  statements  associated  with 
item  2.b  of  Table  3.5-3  and  item  2.b  of  Table 
3.5-4. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  This  proposed  technical  specification 
change-would  modify  Table  3.4-1  and  the 
associated  basis  such  that  the  maximum 
power  level  allowed  for  operation  with 
inoperable  MSSVs  is  below  the  heat 
removing  capability  of  the  operable  MSSVs. 
This  proposed  technical  specification  change 
will  be  more  conservative  than  the  current 
technical  specifications.  Proposed  changes  to 
Items  2.a  and  2.c  of  Table  3.5-4  woujd  restore 
the  original  intent  of  the  specifications  and 
remove  undue  restrictions  on  the  plant. 
Proposed  changes  to  Item  2.b  of  Table  3.5-3 
and  Item  2.b  of  Table  3.5-3  and  Item  2.b  of 
Table  3.5-4  clarify  the  action  statements 
associated  with  inoperable  high  containment 
pressure  (Hi-Hi  Lavel]  instrumentation. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  .Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 
NBC  Project  Director:  Pao  Tsin  Kuo 
Power  Authority  of  The  State  of  New  York. 
Docket  No.  50-286,  Indian  PointNuclear 
Generating  Unit  No.  3.  Westchester  County. 
New  York 

Date  of  amendment  request:  August  4, 
1994 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
fuel  oil  availability  requirements  for  the 
Emergency  Diesel  Generators  (EDGs) 
from  Section  3.7  of  the  Technical 
Specifications  (TSs).  This  TS  change 
would  require  that  30.026  gallons  of  fuel 
oil  be  available  onsite  in  addition  to  the 
oil  in  the  EDG  storage  tanks.  TS  3.7.F.4 
is  also  being  changed  to  require  a  total 
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of  7056  gallons  of  fuel  in  the  EDG  fuel 
oil  storage  tanks.  In  addition,  several 
administrative  changes  are  being 
proposed  to  remove  the  word 
"available"  from  the  phrase  "...  gallons 
of  fuel  available..."  in  Section  3. 7. A. 5 
(for  the  individual  storage  tanks)  to 
avoid  confusion  regarding  the  amount  of 
usable  fuel  in  the  tanks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:  Consistent  with  the  criteria  of  10 
CFR  50.92,  the  enclosed  application  is 
judged  to  involve  no  significant  hazards 
based  bn  the  following  information: 

(1 )  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  coiisequences  of  an  accident 
previously  analyzed? 

Response: 

The  proposed  changeis  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed.  The  change  in  the  minimum 
required  volume  for  the  EDG  ftiel  oil  storage 
tanks  ensures  that  two  EDGs  can  power 
minimum  Safeguards  equipment  for  48  hours. 
The  new  required  levels  allow  for 
temperature  effects  on  fuel  density  and 
calibration  uncertainties.  The  change  to  the 
minimum  amount  of  fuel  that  must  be  stored 
onsite  is  based  on  a  new  fuel  consumption 
profile  and  ensures  that  sufficient  oil  is 
present,  even  in  the  unlikely  event  that  one 
EDG  storage  tank  (and  its  associated  day 
tank)  is  unavailable.  The  change  to 
specification  3.7.F.4  is  consistent  with  the 
newly  calculated  amount  of  usable  fuel  and 
instrument  uncertainties. 

The  deletion  of  the  word  "available"  from 
Section  3.7.A.5  (concerning  the  individual 
storage  tanks)  and  the  change  to  Reference  2 
bisection  3.7  are  administrative  in  nature 
and  do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  a 
previously  analyzed  accident. 

(2)  Does  the  proposed  license  airendment 
create  the  possibility  of  a  new  or  di.%rent 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response: 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  changes  do  not  affect 
current  plant  configuration  or  how  the  plant 
operates.  The  proposed  change  in  the 
minimum  required  volume  for  the  EDG  fuel 
oil  storage  tanks  ensures  an  adequate  amount 
of  usable  fuel  and  allows  for  temperature 
effects  on  fuel  density  and  calibration 
uncertainties.  The  change  to  the  minimum 
amount  of  fuel  that  must  be  stored  onsite  is 
based  on  a  new  fuel  consumption  profile  and 
ensures  that  sufficient  oil  is  present,  even  in 
the  unlikely  event  that  one  EDG  storage  tank 
(and  its  associated  day  tank)  is  uiiavailable. 
These  changes  do  not  alter  how  the  fuel 
storage  tanks  operate  and  therefore  do  not 
create  the  possibilitv  of  a  new  or  different 
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kind  of  accident.  Specification  3.7.F.4  is 
being  changed  consistent  with  the  revised 
calculation. 

The  deletion  of  the  word  "available"  from 
Section  3.7.A.5  (concerning  the  individual 
storage  tanks)  and  the  change  to  Reference  2 
of  Section  3.7  are  administrative  in  nature 
and  do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  prop)osed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  change  in  the  minimum 
required  volume  for  the  EDG  fuel  oil  storage 
tanks  ensures  the  required  amount  of  usable 
fuel  is  available  for  two  EDGs  to  Ofjerate 
minimum  safeguards  for  48  hours,  and  it 
allows  for  temperature  ejects  on  fuel  density 
and  calibration  uncertainties.  The  change  to 
the  minimum  amount  of  fuel  that  must  be 
stored  onsite  is  based  on  a  new  fuel 
consumption  profile  and  ensures  that 
.  sufficient  oil  is  present,  even  in  the  unlikely 
event  that  one  EDG  storage  tank  (and  its 
.associated  day  tank}  is  tmavailable. 
Specification  3.7  J.4  is  being  changed 
consistent  with  the  revised  calculation. 

The  deletion  of  the  word  "available"  from 
Section  3.7.A.5  (concerning  the  individual 
storage  tacks)  and  the  change  to  Reference  2 
of  Section  3.7  are  administrabve  in  nature 
and  do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviexved  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Prttt.  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director:  Pao  Tsin  Kuo 

Power  Authority  of  the  State  of  New  York, 
Docket  No.  50-333,  )ames  A.  FitzPatrick 
Nuclear  Power  Plant,  Oswego  County.  New 
York 

Date  of  amendment  request:  August  4, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Sf>ecifications 
(TSs)  to  revise  the  primary  containment 
atmosphere  monitoring  and  drj'well  to 
torus  differential  pressure  requirements. 
Specifically,  TS  3.7.A.6  would  be 
revised  to  adopt  primary  containment 
inerting/deinerting  requirements  th.it 
are  consistent  with  NUREG-1433, 
"Standard  Technical  Specifications  - 
General  Electric  Plants,  BVVR/4."  TSs 
4.7j\.6.a  and  4.7_A.7.a  would  be  revised 
to  provide  frequencies  for  the 
verifications  of  primary  containment 
oxygen  concentration  and  pressure 


differential  between  the  drywell  and 
torus.  TSs  3.7.A.7.a.(l)  and  3.7.A.7.a.(3) 
would  be  revised  to  provide 
requirements  for  establishing  and 
maintaining  differential  pressure 
between  the  drywell  and  torus  that  are 
consistent  with  NUREG-1433.  Several 
administrative  changes  to  Tables  3.2-8 
and  4.3-8  were  also  proposed  to 
improve  the  overall  quality  of  the  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defi.ied  in  10  CFR  50.92, 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  afxident 
previously  evaluated. 

The  proposed  changes  revise  primarv' 
containment  atmosphere  monitoring 
requirements.  The  proposed  changes  adopt 
reference  plant  operating  conditions  (i.e., 
15%  rated  thermal  power)  for  inerting/de- 
inerting requirement  as  well  as  for  the 
drj-well  to  torus  differential  pressure 
monitoring  consistent  with  the  NRC  guidance 
provided  in  the  Standard  Technical 
Specifications.  The  FitzPatrick  Technical 
Specifications  currently  allow  a  24  (hour) 
grace  period  following  startup  or  before 
shutdown  in  which  the  f»rimary  containment 
does  not  have  to  be  inerted.  During  this  24 
hour  time  pieriod  required  leak  inspiections  as 
well  as  inerting  or  shutdown  evolutions  are 
completed.  Making  the  24  hour  "window" 
contingent  upon  core  thermal  power  will 
allow  [operators!  to  place  the  mode  switch  in 
run  sooner,  removing  startup  neutron 
monitoring  instrumentation  scrams  (i.e.. 
APR.M  15%  and  IRM  upscale/inop).  This 
reduces  the  probability  of  spurious  trips  due 
to  spiking  of  this  instrumentation.  The 
proposed  changes  do  not  inx'ol\  p  physical 
modification  to  the  plant  nor  involve  any 
accident  initiators.  Therefore,  the  prot>ability 
of  an  accident  occurring  remains  unchanged. 
Accident  analyses  contained  in  FSAR  [Final 
Safety  Analysis  Report)  Chapter  14  assume 
that  a  LOCA  |L.oss-of-coolant  accident) 
occurs  from  full  power.  The  consequences  of 
a  LOCA  below  15%  rated  thermal  power 
would  be  less  severe  and  would  produce  less 
hydrogen. 

The  proposed  changes  to  Tables  3.2-8  and 
4.2-8  will  eliminate  the  reference  to 
Specifications  3.7.A.9  by  moving  the  primary 
containment  atmosphere  monitoring 
requirements  from  Specification  3.7.A.9  to 
Table  3.2-8,  Note  F.  Note  F  is  also  revised 
such  that  if  recorder  279(K-101A  or  B  is 
inoperable,  a  daily  monitoring  and  logging  of 
the  appropriate  parameter  on  the  associated 
indicator  on  panel  279CX-101A.  B  is 
acceptable  in  lieu  of  taking  grab  samples.  The 
monitoring  will  be  performed  using 
indicators  on  279CX-101A  and  B  which  arc 
Regulatory  Guide  1.97  qualified  an.ilyzers. 


The  proposed  new  Note  K  is  added  for 
completeness.  These  changes  are     " 
administrative  in  nature  and  will  improve 
the  overall  quality  of  the  technical 
specifications.  Therefore,  the  proposed 
changes  do  not  involve  a  significant  irKrfiase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  revise  primary 
containment  atmosphere  monitoring 
requirements  by  adopting  STS  [Standard 
Technical  Specifications]  guidance  regarding 
inerting/deinerting  requirements.  Consistent 
with  this  change  the  drywell  to  torus 
differential  pressure  monitoring  requirement 
is  being  revised.  AdopUng  the  STS  reference 
plant  operating  condition  of  15%  rated 
thermal  power  adds  operational  flexibility. 
The  profKJsed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  plant  safety  analyses 
assume  that  a  LOCA  occurs  at  full  power,  hi 
addition,  several  changes  are  propose<l  to 
Tables  3.2-8  and,4.2-8  which  simplify 
hydrogen/oxygen  monitoring  requirements 
by  moving  the  prirnary  containment 
monitoring  requiremerits  from  Sp)ecifitation 
3.7.A.9  to  Table  3.2-8.  These  changes  ar^ 
administrative  in  nature  and  will  result  in 
the  overall  improvement  to  the  Technical 
Specifications.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  involve  a  significant  reduction  in  a 
margiii  of  safety. 

The  proposed  changes  revise  the  prim.iry 
containment  atmosphere  inerting/de-inertinj; 
requirements  and  the  drywell  to  torus 
differential  pressure  monitoring  requirement. 
The  proposed  change  will  allow  inerting 
within  24  hours  of  exceeding  15%  rated' 
thermal  piower  during  startup  and  de-inejting 
24  hours  prior  to  reducing  thermal  power  to 
less  than  15%  of  rated  before  a  plant 
shutdown.  These  requirements  are  consistent 
with  the  guidance  provided  in  the  STS.  This 
proposed  change  does  not  affect  the 
assumptions  or  conclusions  contained  in  the 
plant  safety  analyses  which  assume  that  a 
LOCA  occurs  from  full  power.  The 
consequences  of  a  LOCA  below  15%  ratud 
thermal  power  would  be  less  severe  and 
would  produce  less  hydrogen.  The  proposed 
changes  to  Tables  3.2-8  and  4.3-8  are 
administrative  in  nature.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York,  Oswego.  New 
York  13126. 


Attorney  for  Ikxnsee:  Mr.  Charles  M. 
Pratt.  1633  Broadway.  New  York.,  New 
York.  10019. 

NEC  Project  Director  Pao  Tsin  Kuo 

PuNic  Seo  ice  Electric  &  Gas  Company. 
Docfce*No    »0-354.  Hope  Creek 
GeneratiD2  Station,  Salem  County,  New 
Jersey 

Date  0}  .  "ndment  request:  Julv  27. 
1994 

Descripi  o;7  of  amendment  request: 
The  amen^ir.rrftt  request  proposes  to 
revise  the  -..iciwed  Out-of-senice  Times 
(AOTs)  for  inoperable  Station  Service 
Water  SysJ-r  (SSWS)  pumps, 
inoperable  .--  ifety  Auxiliaries  Cooling 
System  (S^.CSI  pumps,  and  inoperable 
Eme^gen^^  Diesel  Generators  (EDGs).  In 
addition,  •J'^  request  is  also  proposing 
to  allow  Of  •  .tie  maintenance  of  the 
EDGs. 

Basis  foi  ^- /posed  no  significant 
hazards  cor -deration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
i-ssue  of  no  si^ificant  hazards 
consideration,  which  is  presented 
below: 

PSE&G  has,  pursuant  to  10  CFR  50.92, 
reviewed  the  proposed  amendment  to 
determine  whether  our  requc.«^  involves  a 
significant  hazards  consideration.  We  have' 
(Iptermined  ihat  operation  of  the  Hope  Creek 
Gonerating  Station  in  accordance  with  the 
proposed  changes: 

1-  Will  not  involve  a  significant  inrn;a"5p  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated 
LCR  94-08 

Station  Service  Water  System  (SSWS) 
Changes 

Engineering  evaluations  of  the  .SSWS/ 
.Safety  Auxiliaries  Cooling  System  (SACSJ 
demonstrate  tiiat  adequate  heat  removal 
capability  is  maintained  in  the  post  LOC.V 
LOP  period  with  either  two  SSWS/SACS 
pumps  in  one  loop  or  with  one  SSWS/SACS 
pump  in  each  independent  loop.  The  risk 
evaluations  contained  in  the  Probabilistic 
Safety  Assessment  analj-ses  of  the  SSWS 
(Ifrtormined  that  the  probability  of  an 
accident  previousiy  e\*aluatcd  dot's  not 
significantly  change  by  increasing  the  SSWS 
pump  AOT  from  7  days  to  30  davs.  The 
ev.iluations  demonstraiad  that  the  relative 
risk  remained  low  with  an  increa.sed  (and 
more  appropriate)  AOT  due  to  capabilities  of 
the  Hope  Creek  SSWS  to  aca*mmodatE  active 
failurt^. 

Increasing  the  SSWS  pump  .^OT  does  not 
inrt>lve  ph>'sical  alteration  of  any  plant 
•quipment  and  does  no«  affect  analysis 
assumptions  regarding  functioning  of 
required  equipment  designed  to  mitigate  the 
consequences  of  accidents.  Further,  the 
severity  of  postulated  accidents  and  re.sultin^ 
radiological  effluent  releases  will  not  tie 
affeaed  by  the  increastid  AOT. 

Therefore,  the  proposed  change  docs  not 
involve  a  significam  increase  in  the 
probabihty  or  coiisequC!nc<«s  of  an  aa;id(;iit 
previously  evaluated. 


Safety  Auxiliaries  Cooling  System  Changes 
Engineering  evaluations  of  the  SSWS/ 
SAGS  demonstrate  that  adequate  heat 
removal  capability  is  maintained  in  the  post 
LOCA/LOP  period  with  either  tvro  SSWS/ 
SACS  pumps  in  -one  loop  or  with  one  SSWS/ 
SACS  pump  in  each  independent  loop.  TTh! 
risk  evaluations  contained  in  the 
Prot)abilistic  Safety  Assessment  analysis  of 
the  SACS  determined  that  the  probability  of 
an  accident  previously  evaluated  does  not 
significantly  change  by  increasing  the  SACS 
pump  AOT  from  72  hours  to  30  days. 
Similarly,  the  provision  of  a  72  hour  AOT  for 
one  SACS  pump  inoperable  in  each  S.ACS 
loop  does  not  significantly  change  the 
probability  of  an  accideat  pre\'iously 
evaluated.  The  evaluations  demonstrated  that 
the  relative  risk  remained  low  with  an 
increased  (and  more  appropriate)  AOTs  due 
to  capabilities  of  the  Hope  Creek  SACS  to 
accommodate  active  failures. 

Increasing  the  SACS  pump  AOTs  docs  not 
involve  physical  alteration  of  the  plant 
equipment  and  doas  not  affect  analysis 
assumptions  regarding  frinctioning  of 
required  equipment  designed  to  mitigate  the 
consequences  of  accidents.  Further,  the 
sevrrity  of  postulated  accidents  and  resulting 
radiological  effluent  releases  will  not  be 
affected  by  the  increased  AOTs. 

The  proposed  changes  to  ACTION 
Statement  a.2  of  Technical  Specification 
3.7.1.1  precludes  overly  conservative  and 
improper  operator  action  (initiation  of  pknt 
shutdown  procedures)  to  comply  with  the 
requirenjents  in  the  situation  in  which  one  of 
the  affecTled  EDGs  (an  EDG  cooled  bv  the 
inoperable  SACS  loop)  is  not  realigned  to 
OPERABLE  SACS  loop.  Currently.  Hope 
Croek  can  simultaneously  be  in  the  ACTION 
Statement  for  Technical  Specifications 
3.7.1.1  and  3.8.1.1.  Simultaneous  entry  into 
these  ACT!#N  Statements  bounds  the' 
conditions  of  the  plant  when  the  proposed 
requirements  of  the  Technical  Specification 
3.7.1.1,  ACTION  Statement  a.2  arc  met.  For 
this  reason,  the  proposed  changes  will  not 
incrna.se  the  pn)babilities  or  consequences  of 
an  accident  previously  evaluated. 

Technical  Specification  3.7.1.1,  ACTION 
Statements  b  .  r.  and  d.  are  being  revised  to 
niqiiire  that  the  KHR  loop  or  safety  reLited 
equipment  must  be  declared  inoperable 
wht>n  two  SACS  pumps  in  the  a.ssociated 
S.\CS  loop  are  inoperable.  This  change 
permits  one  SACS  pump  to  be  inopprabln 
without  affecting  the  operabilitv  of  the 
associated  RHR  loop  or  safety  related 
equipment.  Engineering  evaluations 
denionsU-ate  that  two  SACS  loops  with  one 
pump  and  two  heat  exchangers  per  loop  can 
provide  the  required  heat  removal  capability 
in  the  post  DBA  LOCA/LOP  scenario  and 
maintain  safe  shutdown  conditions. 
Therefore,  a  S.ACS  loop  with  one  OPERABLE 
SACS  pump  should  still  be  considered  as  a 
100%  fijnctional  SACS  loop,  capable  of 
supplying  sufficient  cooling  for  RHR  and 
saft!ty  related  equipment  required  by 
Specifications  3.4.9.1,  3.4.9.2.  3.5.2,  3.9.)  M 
and  3.9.11.2.  For  this  reason,  the  proposed 
changes  will  not  increase  the  probabilities  or 
consciquenees  of  an  accident  previously 
evaluated 

In  coRclusioa,  the  above  SACS  chaiiges  do 
not  involre  a  significant  increa.se  in  the 


proUabiliK  or  oonsequenoei!  of  an  aocidcnt 
previously  evaluated 

LCR  94-1 1 

Enwsency  Diesel  Ccnentor  AOT 

Extensioas. 

The  Hope  Creek  offeite  and  oosite  po«*«r 
systems  are  iiighly  reliable  The  risk 
evaluntions  contained  in  the  Probabilistic 
Safety  Assessment  anal>^ses  of  the  onsitp 
power  system  determined  that  the  probabilit>- 
of  an  accident  pieviousiy  evaluated  does  not 
significanfty  change  by  ii»crBasing  tf»e  diesel 
generator  AOT  from  72  hours  to  30  days  fw 
one  ionperahJe  diesel  generator  or  from  2 
hours  to  72  hours  for  two  inoperable  diesel 
generators.  The  evaiuatimis  demonstrated 
that  the  relative  risk  remained  low  with  ac 
incroased  (and  more  appropriate)  AOT  due  to 
capahilitiesof  the  four  channel  onsite  Class- 
IE  el«*rical  system  design  at  Hope  CreeL 

Increasing  the  diesel  generator  AOT  does 
not  ic\-oive  phj-sicai  alteration  of  any  piant 
equipment  and  does  not  affect  analysis 
assumptions  regarding  functioning  of 
required  eqiiipment  designed  to  mitigate  the 
consequences  of  accidents.  Further,  the 
severity  of  postulated  accidents  and  resulting 
radiological  effluent  release  will  not  be 
affertod  b\-  the  increa«9ed  AOT. 

Therefore,  the  proposed  change  does  not 
involv*  a  signifi<.nnl  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
U:R  94-12 

EmtTgenry  Diesel  Generator  Online 
Maintenance 

The  pn>posed  ciianges  would  require  that 
the  requisite  numt)eT  of  diesel  generators  be 
in  an  op«;rable  condition,  but  would 
eliminate  the  restriction  that  the  18  month 
maintenance  inspection  and  other 
surveillance  tests  L*  performed  only  while 
the  unit  is  shutdown.  Because  all  operational 
conditions  (governed  by  the  operabilitv  of  the 
equipment  prescribed  as  necessan'  in 
Tefiinical  Specification  3.8.1.1)  and  the 
associated  actions  are  defined  elsewhere  m 
the  Technical  Specifications,  the  removal  of 
this  restriction  would  not  involve  as 
significant  increase  in  the  probabl'itv  or 
consequences  of  an  accident  prevjot;>ly 
evaluated. 

2.  Will  not  crp.ate  the  possibility  of  a  new 
or  different  kind  of  aocident  from  any 
accident  previously  evaluate-'i 
LCR  94-08 

Siaticw  Service  Water  System  (SSWS) 
Changes 

Extending  t.he  SSWS  pump  AOTS  does  n.it 
necessitate  ph\-sical  alteration  of  the  plant  or 
changes  in  parameters  guyeming  normal 
plant  operation.  Thus,  tiiis  change  does  not 
CKuXe  tfie  possibility  of  e  new  or  differe.rit 
kind  of  accident  from  any  accident 
previously  evaluated  for  Hope  Creels 
Safety  .Auxiliaries  Cooling  System  Change* 
The  ohangfts  to  the  S.ACS  do  not 
necessitate  physical  alteration  of  the  plant  or 
changes  in  purameters  governing  normal 
plant  operation.  Thus,  these  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  for  Hope  Crork. 
LCR  94-11 

Enier^ncT  Diesel  Generator  AOT 
Extensions 
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Extending  the  diesel  generator  AOTs  does 
not  necessitate  physical  aheration  of  the 
plant  or  changes  in  parameters  governing 
normal  plant  operation.  Thus,  this  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any  accident 
previously  evaluated  for  Hope  &eek. 
LCR  94-12 

Emergency  Diesel  Generator  Online 
Maintenance 

The  proposed  revisions  will  not  change  the 
method  in  which  any  of  the  4. 8.1. 1.2. h 
surveillance  activities  are  to  be  performed, 
only  the  prescriptive  operational  condition  is 
being  removed.  Since  the  operational 
conditions  and  the  associated  actions  are 
defined  elsewhere  in  the  Technical 
Specifications,  the  removal  of  this  restriction 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safetv. 
LCR  94-08 

Station  Service  Water  System  (SSWS) 
Changes 

As  discussed  above,  the  Probabilistic 
Safety  Assessment  analyses  determined  that 
the  change  in  core  damage  frequency  for 
extended  SSWS  pump  AOT  is  insignificant. 
Therefore,  this  change  does  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 
Safety  Auxiliaries  Cooling  System  Changes 
As  discussed  above,  the  Probabilistic 
Safety  Assessment  analyses  determined  that 
the  change  in  core  damage  frequency  for  the 
SACS  changes  are  insignificant.  Therefore, 
these  changes  do  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 
LCR  94-11 

Emergency  Diesel  Generator  AOT 
Extensions 

As  discussed  above,  the  Probabilistic 
Safety  Assessment  analyses  determined  that 
the  change  in  core  damage  frequency  for 
extended  diesel  generator  AOTs  is 
insignificant.  Therefore,  this  change  does  not 
result  in  a  significant  reduction  in  a  margin 
of  safetv. 
LCR  94-12 

Emergency  Diesel  Generator  Online 
Maintenance 

The  margin  of  safety  for  the  emergency 
power  system  depends  on  the  proven, 
historical  reliability  of  the  diesel  generators 
and  the  surveillances  verifying  the  power 
circuits  between  the  offsite  and  the  onsite 
power  systems.  The  elimination  of  the 
restrictions  for  performance  of  the 
maintenance  tear  down  inspection  would 
remain  within  the  action  parameters  of 
Technical  Specification  3.8.1.1.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisHed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
Local  Public  Document  Boom    . 
location:  Pennsville  Public  Library,  190 
S.  Broadway.  Pennsville.  New  Jersey 
08070 


Attorney  for  licensee:  M.  J. 
VVetterhahn.  Esquire.  Winston  and 
Strawn.  1400  L  Street.  NW.. 
Washington,  DC  20005-3502 

NBC  Project  Director:  Mohan  C. 
Thadani,  Acting 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  )uly  28. 
1994 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
changes  contained  herein  represent 
changes  to  Section  3/4.8.1  "AC 
Sources."  The  revised  specification 
removes  the  surveillance  requirements, 
methodology  and  frequency  for 
Emergency  Diesel  Generator  (EDG)  fuel 
oil  from  the  Technical  Specifications 
and  relocates  them  in  a  controlled  plant 
procedure.  VSH.SS-CA.ZZ-0013(Q) 
"Procedure  for  Testing  Diesel  Fuel  and 
i2  Fuel  Oil  at  Artificial  Island  for  PSE&G 
Nuclear  Operations."  The  changes  also 
delete  an  unnecessary  lab  test  for  the 
fuel  oil  and  extend  the  surveillance 
frequency  from  once  per  92  days  to  once 
per  184  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  to  delete  a  test  not 
required  by  Regulatory  Guide  1.137  or 
ASTM-D975-77  will  not  result  in  degradation 
of  fuel  oil  quality  below  acceptable  limits. 
Based  on  established  fuel  oil  quality  history, 
the  proposed  increase  in  surveillance 
frequency  from  once  per  92  days  to  once  per 
184  days  will  not  significantly  decrease 
confidence  in  fuel  oil  quality  and  EDG 
operabilily,  nor  will  the  relocation  of  fuel  oil 
quality  surveillance  from  the  Technical 
Specifications  to  the  Diesel  Fuel  Oil  Testing 
Program  have  any  effect  on  established  plant 
practices  in  regards  to  the  testing  of  EDG  fuel 
oil.  The  proposed  changes  involve  no 
hardware  changes,  ho  changes  to  the 
operation  of  any  systems  or  components,  and 
no  changes  to  existing  structures.  Therefore, 
these  changes  will  not  alter  or  impact 
previously  evaluated  accidents. 

2.  Will  not  create  the  possibility  of  a  now 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  are  procedural  in 
nature  concerning  fuel  oil  testing  and, 
therefore,  will  notdirectly  impact  the 
'  operation  of  any  plant  safety  related 
component  or  equipment.  Any  reductiuam 
fuel  oil  quality  will  not  be  significant  or 
result  in  a  decrease  in  EDG  operability. 
Therefore,  these  changes  will  not  create  a 
new  or  unevaluated  operating  condition.- 


3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  concern  how  ED(j 
fuel  oil  quality  is  to  be  determined,  how 
frequently  this  determination  is  to  be 
performed,  and  how  to  control  the  process 
for  determining  fuel  oil  acceptability,  and 
therefore  EDG  operability.  There  are  no 
associated  safety  margins  and  the  only 
margin  of  concern  is  that  of  fuel  oil 
combustibility  due  to  the  presence  of  either 
contaminants  or  particulate  buildup  from 
long  term  storage.  Based  on  historical  data, 
PSE&G  believes  that  EDG  fuel  oil  quality  will 
not  be  affected  or  impacted  by  the  proposed 
changes.  Therefore,  the  proposed  amendment 
does  not  involve  any  reduction  in  a  safety 
margin. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Pennsville  Public  Library.  190 
S.  Broadway.  Pennsville.  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
VVetterhahn.  Esquire.  Winston  and 
Strawn.  1400  L  Street.  NW.. 
Washington.  DC  20005-3502 

NBC  Project  Director:  Mohan  C. 
Thadani,  Acting 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofire  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests:  May  20. 
1994. 

Description  of  amendment  requests: 
This  is  a  proposal  to  revise  the  Units  2 
and  3  Technical  Specification  (TS)  3/ 
4.7.3.  "Component  Cooling  Water 
System."  and  the  corresponding  Bases 
to  support  the  addition  of  the 
component  cooling  water  surge  tank 
backup  nitrogen  supply  (BNS)  sy.stem. 
The  amendment  is  necessary  to 
establish  new  operability  and 
surveillance  requirements  for  the 
system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination,: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  Component  Cooling  Water  (CCW 1 
system  removes  heat  to  mitigate  the 


consequences  of  those  design  basis  accidents 
included  io  chapter  15  of  the  Updated  Final 
Safety  Analysis  Report  a'FSAR).  A  CCW 
syitoni  faihire  is  not  an  accident  initiating 
evert  as  listed  in  the  UFSAR.  Table  15.0-2. 
The  addition  of  the  Backup  Nitrogen  Supply 
(BNSi  S3r9tem  does  not  change  the  CCW 
system  function  and  does  not  interface  with 
ap.y  s>'Sterm  which  relates  to  the  initiating 
events  listed  in  Table  15.0-2  of  the  UFSAK 
The  BNS  system  is  designed  to  Quality-  Class 
n.  Seismic  Category  i  requirements  and  will 
increase  (XW  reliability  by  minimizing  CCW 
system  voiding  during  and  after  a  Design 
Ba^s  Event  (DBE).  Failure  of  the  BNS  system 
will  not  by  iLseHresuh  in  an  accident  or  have 
iiny  effect  on  normal  pknt  ojxuration. 
The  proposed  revision  of  Technical 
Specification  (TS)  3/4.7.3  will  not  change  the 
CCW  systtjm  operation.  This  amendment 
requcrst  retains  the  original  CCW  TS 
requirenaents  and  adds  provisions 
sj)ecifically  limited  to  the  BNS  system.  The 
proposed  revisions  provide  an  S-hour 
Allowed  Outage  Time  (AOT)  for  one  or  both 
trains  of  the  BNS  system  inoperable  to  avoid 
unnecessary  plant  power  .-eductions.  If  the  «- 
hour  AOT  for  BNS  system  inoperabililv  is 
not  met,  the  associated  CCW  train(s)  must  bo 
fioclared  inoperable.  The  8-hour  AOT 
followi;d  by  either  the  72-bour  AOT  for  one 
train  of  CCW  inoperable  or  the  1-hour  AOT 
provided  by  TS  3.0.3  for  both  trains  of  CCW 
inoperable  results  in  overall  AOTs  of  80  and 
9  hours,  respectivdy.  The  rewihs  of  a 
conservative  Probabilistic  Risk  Assessment 
denion.strate  that  for  the  overall  80-hoiu-  and 
9-ho«r  AOTs  the  increases  in  ctire  damage 
risk  per  year  are  6.5E-7  and  8.6E-7, 
respectively.  This  results  in  less  than  a  3% 
increase  in  the  annual  core  damage  risk  for 
l!nitK2aiui  3. 

The  proposed  r«visit*ns  to  TS  3/4.7.3 
inclu<ie  surveillance  requirements  to  proxide 
Hssurance  that  the  BNS  sysUm  remains 
OPERABLE  wbeo  required  to  support  QCW 
operation.  Therefore,  operation  of  the  iacility 
in  accordance  mlh  this  proposed  TS  change 
wiU  acrt  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Wm  optmtMm  of  the  facility  in 
accordance  with  this  proposed  amendment 
create  Ate  possihiliry  ot  a  new  or  ditleront 
kind  otf  accident  from  any  accident 
prc\-iousij  evaluated? 
Response:  No 

The  BNS  Brsteai  does  not  change  the  CCW 
sy.stfMn  function  and  does  not  interface  with 
any  sj-slem  related  to  the  initiating  e\-ents 
listed  in  Tabie  15.0-2  of  the  UFSAR.  The  BNS 
system  is  designed  to  Seismic  Category  1 
requircinenits  and  will  minimiae  OCW  sys1<fm 
voiding  and  the  potential  for  asul»sequen! 
water  hanMner  by  maintaining  the  CCW  surge 
tank  pressure  daring  and  after  a  DBE.  No  new 
High  Energy  Line  Break  considerations  apply 
because  the  nitrogen  bottle  pressure  is 
n;duoed  0t  the  bottle  header  and  all 
conaectims  are  less  than  one  inch  in 
diameter.  The  BNS  system  is  independtmt 
from  all  systems  possibly  related  to  the 
initiating DBEs  listed  in'the  l!FS.^R  Table 
t.^.0-2. 

The  proposed  TS  3/4.7.3  rcvisitm  does  not 
«  Hange  the  existing  <X:\V  Kystem 
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requirements.  Thas  proposed  change  adds 
operability  and  surveillance  rnquirements  for 
the  BNS  system  to  support  CCW  system 
opprabihty  and  pro^ade  additional  assuranc* 
that  plam  operation  is  consistent  with  the 
design  basis.  Failure  of  the  BNS  system  will 
not  by  itself  result  in  an  accident  or  have  any 
effect  on  rwimal  plant  operation.  Therefore.' 
the  prc^osed  dhanges  will  not  create  the 
possiWity  of  a  new  or  different  kind  of 
accident  from  anr  accident  previously 
evaluated. 

3.  Will  operatwn  of  the  facility  in 
accordance  with  this  prttposed  ameDdment 
involve  a  si;>nificaot  reduction-in  a  margin  of 
safety? 
Response:  N« 

The  addition  of  the  B.NS  system  enhanctni 
the  CCW  system  by  minimizing  the 
possibility  Tor  water  hammer  following 
certain  prjsUilated  events.  Surveillance  and 
nitrogen  bottle  rhange-out  procedures  assure 
that  the  BNS  sj-stem  is  available  to  perform 
its  .safety-reJated  fanction  The  nniundant 
cooling  capacity  of  the  CCW  system  is 
maintaixM-'d  by  prcn-iding  an  independent 
detliciited  BNS  systera  for  each  CCW  criUcal 
loop,  assuming  a  single  fiailurc. 

The  sa«rty  function  of  the  BNS  systfrn  is 
limitud  to  the  minimization  of  void  formation 
in  the  CCW  system  under  a  specific  set  of 
coincident  circumstances  following  a  DB£ 
The  proposed  revision  toTS  3/4.7.3  allows 
the  BNS  system  to  have  one  or  both  trains 
inoperable  for  8  hours  before  the  associlated 
CCW  trdin(s1  must  be  declared  inoperable. 
The  B\S  system  AOTs  do  not  affect  plant 
ojx;mtion  because  the  B.NS  system  is  not 
normally  in  operation.  The  BNS  system 
action  sUteraeatsare  not  normaliv  entered 
for  normal  bottle  change  out  since  the  BNS 
system  is  designed  with  one  more  botde  than 
is  rfHjuired  for  se\pji  days  of  B.NS  svstem 
operation.  Therefore,  the  proposed'chartgr^ 
do  not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  ttie  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  PublJc  Document  Boom 
location:  Main  Librar>',  University  of 
California. P. O.  Box  19557.  Inine. 
CaUfoniia  92713 

Attorney  for  licensee:  James  A. 
Beoletto.  Esquire.  Southern  California 
Edison  Ctsmpjany,  P.  O.  Box  800. 
Rosemead, California  91770 

NBC  Project  Director:  Theodore  R' 
Quay 

Union  Electric  Company.  Docket  No. 
50-483.  Callaway  Plant  Unit  1, 
Callaway  County.  Missouri 

Date  bfamendrrwni  request:  May  20 
1994 

Descriptkm  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specifications  to 


incorporate  injprovenaeots  endorsed  by 
the  NRC  Final  Policy  Statement  on 
Technical  Specification  impixnements 
for  Nuclear  Power  Reactors. 

Basis  for  proposed  no  significant 
hazards  constderation  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  InvoK-e  a  signtficam  increase  in  tfic  • 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  pnifMised  Technioal  Specification 
changes  invoU-e  relocating  requirements  tliat 
are  not  coeditions  or  limitations  on  reactor 
operation  necessary  to  obviate  the  possibility 
of  an  abnormal  .situation  or  ewnt  giving  rise 
to  an  immediate  threat  to  the  public  health 
and  saf(!ty.  The  pro|>osed  changes  were 
identified  through  the  application  of  criteria 
designed  to  cuU  those  requirements  that  are 
not  important  to«peratit»na]  safety  bxxn  the 
Technical  Specifications,  in  this  process, 
selected  prorisions  oi  the  Technical 
Specifications  identified  for  Relocation  were 
retained  if  necessary  to  support  a  Technical 
Specification  that  was  to  be  retained.  Thus, 
only  specification  requireiaenU  that  hat« 
little  or  na  operatitmai  safety  significance  arr- 
proposed  for  relocation.  In  addition,  those 
requinments  that  vvould  be  relocated  will  be 
included  in  the  Final  Safetv  Analysis  Report 
(FSAR)  and.  iberefore.  willbe  controlied  aad 
implemented  as  FS.AR  coraniitinents.  In  this 
manner,  those  requirements  that  have  no 
op<!ratio.ial  safety  significance  but  involve 
maintaining  the  plant  in  its  as-designed  state, 
(for  example,  through  surveillance  programs! 
would  be  controlled 

In  addition,  the  criteria  for  identifying 
requirements  to  be  retained  in  Technical 
Specifications  specifically  call  out.  for 
retention,  those  structures,  systems,  or 
compom-nu  that  are  required  to  mitigate 
accidents  previously  evaluated. 

Bas«Ki  on  the  above,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previoiisiy  e^'8^uated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  imm  any 
previously  evaluated. 

The  proposed  changes  involve  relocating 
Technical  Specification  requirements  to 
another  liceiuiee-con trolled  document  i-e. 
FS.\R  Chapter  16.  No  changes  or  physical 
alterations  of  the  plant  are  involved.  Also,  m> 
changes  to  the  operation  of  the  plant  or 
equif>ment  ace  invoJved.  ThereioK.  the 
proposed  changes  do  not  create  tite 
possibility  of  a  new  or  difieraat  kind  of 
accident  from  any  previously  evaluated. 

3.  Involve  a  significant  raductioti  in  the 
margin  of  safety. 

Tht<  proposed  changes  iu\'oJv»  relocating 
Technical  Specification  reqairements  to  the 
FSAR.  The  requirnments  to  be  relocated  weir 
idenUfiod  by  applying  the  criteria  endorsed 
in  the  (i)mmis»ioc's  Policy  Statement.  Tbtis. 
those  tipecifications  that  would  be  relocated 
do  not  impose  cwistcaints  on  design  aod 
operation  of  the  plant  that  are  <lehi<ed  tom 
the  plar.l  .safety  analysis  report  or  from 
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probabilistic  safety  assessment  (PSA) 
information  and  do  not  belong  in  the 
Technical  Specifications  in  accordance  with 
10  CFR  50.36  and  the  purpose  of  the 
Technical  Specifications  stated  in  the  Policy 
Statement  Therefore,  relocation  of  these 
requirements  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Charnoff, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.VV., 
Washington,  DC  20037 

NBC  Project  Director:  John  N.  Hannon 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request:  June  21, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  sections  describing  the  On-Site 
Review  Committee  (URC)  and  the 
Nuclear  Safety  Review  Board  (NSRB) 
from  the  Technical  Specifications.  This 
change  also  removes  reference  to  the 
Manager,  Nuclear  Safety  and  Emergency 
Preparedness.  Additionally,  the  change 
reflects  an  organizational  restructuring 
which  addresses  the  Independent  Safety 
Engineering  Group  (ISEG)  reporting  to 
the  Manager,  Quality  Assurance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  liazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  are  administrative  and 
equivalent  descriptions  and  requirements  for 
these  oversight  committees  are  contained  in 
FSAR  Section  13.4. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

These  changes  do  not  involve  any  physical 
alterations  to  the  plant.  There  is  no  new  type 
of  accident  or  malfunction  created  and  the 
method  and  manner  of  plant  operation  will 
not  change.  The  changes  are  administrative 
and  equivalent  descriptions  and 
requirements  for  these  oversight  committees 
are  contained  in  FSAR  5>ection  13  4. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 


The  margin  of  safety  remains  unaffected 
since  no  design  change  is  made  and  plant 
ofjeration  remains  the  same.  The  changes  are 
administrative  and  equivalent  descriptions 
and  requirements  for  these  oversight 
committees  are  contained  in  FSAR  Section 
13.4. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Charnoff, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  DC  20037    . 

NRC  Project  Director:  John  N.  Hannon 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  July  12, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  technical  specifications  (TS) 
to  remove  instrument  response  time 
limit  tables  for  the  reactor  protection 
system  (RPS)  and  isolation  actuation 
and  emergency  core  cooling  system 
(ECCS)  from  the  TS.  The  affected 
instrument  response  time  limit  tables 
would  be  located  in  the  Final  Safety 
Analysis  Report  (FSAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  RPS,  Isolation  Actuation  and  ECCS 
Instruments  provide  signals  to  the  actuation 
logic  for  safety  equipment  needed  to  mitigate 
accidents  and  transients.  The  prof)osed 
change  relocates  the  instrument  resfionse 
times  from  the  Tectinical  Specifications  to 
the  FSAR  but  will  not  affect  the  operability 
or  surveillance  requirements  of  the  affected 
instruments.  The  instruments  will  continue 
to  be  proven  operable  on  the  schedule 
provided  in  the  Technical  Specifications. 

The  FSAR  change  process  and  Plant 
Operations  Committee  review 
responsibilities  ensure  that  changes  to  tlie 
response  time  limits  cannot  be  made  without 
adequate  review  and  approval.  Since 
operability  confirmation  as  required  by  the 
Technical  Specifications  (surveillance  testing 
requirements)  will  not  be  affected  by  the 
change  and  the  limits  themselves  ciinnot  bo 
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altered  without  adequate  review  and 
approval,  there  is  no  possibility  of  a 
significant  increase  in  the  prol>ability  of  an 
accident  previously  approved  as  a  result  n( 
this  change. 

The  instruments  provide  signals  to  the 
actuation  logic  of  equipment  used  to  mitigate ' 
the  consequences  of  an  accident.  However, 
since  no  changes  are  being  made  in  the 
methods  or  frequencies  of  proving  operability 
the  systems  will  not  he  degraded  or  be  mad<» 
susceptible  to  degradation  that  could  go 
unidentified.  As  discussed  above,  changes  to 
the  limits  will  not  be  made  without  adequate 
review  and  approval.  Hence,  this  change  will 
not  affect  the  capability  of  the  plant  to 
mitigate  a  previously  evaluated  accident. 
Because  the  mitigative  capability  is  not 
affected  there  is  no  significant  increase  in  the 
consequences  of  a  previously  evaluated 
accident  as  a  result  of  this  change. 

For  the  above  reasons,  the  change  do«;s  not 
represent  a  significant  inaease  in  the^ 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  relocates  only  the 
tables  containing  the  instrument  response 
times  for  the  RPS.  Isolation  Actuation  and 
ECX^  response  time  limits  from  the 
Technical  Specifications  to  the  FS.AR.  The 
change  does  not  affect  how  these  instrumenis 
will  function.  Relocation  of  this  information 
does  not  represent  a  change  in  the 
configuration  or  operation  of  the  plant.  No 
new  hardware  is  being  ad' led  to  the  plnnf  as 
part  of  the  proposed  change.  Plant 
procedures  are  not  affected  by  the  change. 
The  Technical  Specification  sections  for  the 
surveillance  testing  of  these  instruments  will 
not  be  affected.  Therefore,  the  Technical 
.Specifications  will  continue  to  require  thai 
the  same  operability  and  surveillance 
requirements  be  met  for  the  affected 
instruments. 

Consequently,  the  piossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  analyzed  is  not  introduced  as  a 
result  of  this  change. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  established  by  the 
response  time  limits  is  in  ensuring  that  the 
RPS.  Isolation  Actuation  and  ECCS  systems 
will  respond  in  time  to  support  the 
assumptions  of  the  accident  analysis. 
Relocating  the  response  time  limits  to  the 
FSAR  does  not  alter  the  operability  or  the 
surveillance  requirements  applicable  to  the 
affected  instruments.  These  instruments  will 
continue  to  be  tested  for  operability  and 
therefore  remain  capable  of  responding  to 
accident  events  within  the  time  limits 
required  by  the  accident  analysis.  The 
administrative  change  control  provisions  fur 
the  F.SAR,  the  plant  procedures 
implementing  the  requirements  of  10  CFR 
50.59  and  the  administrative  sections  of  the 
Technical  Specifications  are  adequate  to 
control  changes  to  the  response  time  limits 
such  that  they  cannot  be  altered  in  a  manner 
that  would  adversely  affect  plant  safety. 

Therefore,  for  these  reasons,  the  change 
docs  not  involve  a  significant  reduction  in  .i 
margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352 

Attorney  for  licensee:  M.  H.  Philips, 
Jr.,  Esq..  Winston  &  Strawn,  1400  L 
Street.  N.W.,  Washingtwi,  D.C.  20005- 
3502 

NRC  Project  Director:  Theodore  R. 
Quay 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  March 
23,  1994,  as  supplemented  on  July  26, 
1994 

Description  of  amendment  request: - 
The  proposed  amendments  consist  of 
two  parts:  Part  one.  would  revise 
"Moderator  Temperature  Coefficient 
(MTC)"  Technical  Specifications  (TSs) 
to  allow  the  use  of  a  slightly  positive 
MTC  for  the  core  design.  The  licensee 
has  stated  that  a  positive  MTC  will 
reduce  the  burnable  rod  requirements 
and  improve  operational  flexibility. 
Because  of  using  a  positive  MTC,  the 
TSs  would  be  revised  to  permit  a  higher 
boron  concentration  in  the  refueling 
water  storage  tank,  the  reactor  coolant 
system  (RCS)  accumulators,  and  the 
refueling  cavity,  in  order  to  ensure 
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adequate  shutdown  margin  is 
maintained  at  all  times.  Part  two,  would 
revise  the  TSs  to  reduce  the  required 
RCS  flow  to  offset  any  reduction  in  flow 
due  to  increased  steam  generator  tube 
plugging.  Additionally,  the  associated 
Bases  for  the  above  TSs  would  be 
revised  to  describe  the  basis  for  the  TS 
requirements. 

Because  Byron.  Unit  1.  and 
Braidwood,  Unit  2,  will  be  in  refueling 
outage  in  the  fall  of  1994,  the  proposed 
TS  changes  will  apply  to  them.  Byron, 
Unit  2  and  Braidwood,  Unit  1  will 
continue  to  operate  in  accordance  with 
the  current  TSs.  The  licensee's 
submittal  identified  the  appropriate  unit 
applicability  of  the  TSs  pertaining  to  the 
positive  MTC  and  the  required  RCS 
flows.Date  of  publication  of  individual 
notice  in  Federal  Register:  August  15, 
1994 (59  FR  41802) 

Expiration  date  of  individual  notice: 
September  14, 1994 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  Byron,  Illinois 
61010;  and  for  Braidwood,  the 
Wilmington  TowTiship  Public  Librar>', 
201  S.  Kankakee  Street,  Wilmington, 
Illinois  60481. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request:  August  5. 
1994 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  modify  Technical  Specification 
Table  4.8.1.1.2-1,  "Diesel  Generator  Test 
Schedule,"  to  exclude  selected  valid 
failures  of  the  Division  1  diesel 
generator  from  contributing  to  an 
accelerated  testing  frequency.Date  of 
publication  of  individual  notice  in 
Federal  Register  August  16,  1994  (59 
FR  42080). 

Expiration  date  of  individual  notice: 
September  15,  1994 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Librar>'.  120  West  Johnson  Street. 
Clinton.  Illinois  61727. 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq..  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  lUinois  60606 

NRC  Project  Director:  John  N.  Hannon 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  januarj- 
14, 1994 

Brief  description  of  amendment 
request  The  proposed  amendment 


would  increase  the  storage  capacity  in 
each  spent  fuel  pool  from  their  current 
2040  fuel  assemblies  to  4117  fuel 
assemblies.  In  addition,  the  proposed 
amendment  would  extend  the  "fuel  core 
reserve"  capaibility  from  year  1998  to 
2013. 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  8 
1994  (59  FR  40376) 

Expiration  date  of  individual  notice: 
September  7, 1994 

Local  Public  Document  Room 
location:  Pottstown  Public  Librar>',  500 
High  Street,  Pottstovra.  Pennsylvania 
19464. 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  FaciUty  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Connnission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 
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Arizona  Public  Service  Company,  et  al., 
DockH  No.  STN  50-529,  Palo  Verde 
Nuclear  Generating  Station,  Unit  2, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
July  1, 1994.  as  supplemented  by  letter 
dated  August  11,1994 

Brief  description  of  amendment:  The 
proposed  amendment  changes  the 
minimum  cold-leg  temperature  for  core 
power  levels  between  90  percent  and 
100  percent  to  552  degrees  Fahrenheit 
for  Unit  2  (which  is  a  reduction  of  10 
degrees  Fahrenheit  from  the  previou.^ 
technical  specification  fTS) 
requirement).  This  TS  change  permits 
reactor  operation  at  full  power  with  a 
lower  reactor  coolant  temperature  to 
minimize  potential  steam  generator  tube 
degradation.  The  cold-leg  temperature 
reduction  at  power  levels  above  90 
percent  was  previously  granted  for 
Units  1  and  3  by  letter  dated  June  7, 
1994. 

Dote  o//ssuance:  August  12,  1994 

Effective  date:  August  12.  1994 

Amendment  No.:  65 

Facility  Operating  License  No.  NTF- 
51:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  13, 1994  (59  FR  35767) 
The  additional  information  contained  in 
the  supplemental  letter  was  clarifying  in 
nature,  was  within  the  scope  of  the 
initial  notice,  and  did  not  affect  the  NRG 
staffs  proposed  no  significant  hazards 
determination.The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  12, 1994. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Boom 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Commonwealth  Edison  Company, 
Docket  No.  STN  50-456,  Braidwood 
Station,  Unit  No.  1,  Will  County, 
Illinois 

Date  of  application  for  amendment: 
June  20,  1994,  as  supplemented  on 
August  18, 1994. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)4.4.5.4.a(ll)by 
moving  a  footnote  into  the  body  of  the 
text.  Additionally,  Item  3  of  TS  Section 
4.4.5.4.a(11)  has  been  revised  to  remove 
the  licensee's  previous  calculation  of 
primary-to-secondary  leakage  of  26 
gallons  per  minute  (gpm)  at  the  end  of 
100  calendar  days  of  operation  in  the 
present  fuel  cycle.  In  place  of  this  value. 
the  licensee's  revised  calculated  value 
of  less  than  9.1  gpm  at  the  end  of  Cycle 
5  is  inserted,  including  a  reference  to 


the  basis  for  this  revised  estimate  (i.e; 
VVCAP-14046).  Finally,  Section  3.4.8  a  is 
revised  to  remove  the  limit  on  operating 
time  in  the  present  fuel  cycle.  The 
maximum  permissible  dose  equivalent 
Iodine-131  concentration  in  the  footnote 
to  Section  3.4.8.a  remains  at  0.35 
m  icrocuries  per  gram  of  coolant  as 
proposed  by  the  licensee  in  its  letter 
dated  August  18. 1994.  The  net  result  of 
these  revisions  is  to  remove  the 
limitation  on  permissible  operating  time 
from  the  Braidwood  1  TSs. 

Date  of  issuance:  August  18,  1994 

Effective  date:  August  18. 1994 

Amendment  No.:  54 

Facility'Operating  License  No.  NPF- 
72.  The  amendment  revised  the 
TecJinical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  11, 1994  (59  FR  35389) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  18, 1994.  The 
staff  has  found  that  its  prior 
determination  of  no  significant  hazards 
consideration  is  not  affected  by  the 
licensee's  submittal  of  Augtist  18, 
1994. No  significant  hazards 
consideration  comments  received:  No 

Lo^al  Public  Document  Boom 
location:  Wilmington  Township  Public 
Library.  201  S.  Kankakee  Street, 
Wilmington,  UHnois  60481. 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
June  28, 1989,  as  supplemented  May  1 
and  September  26, 1991.  March  18, 
August  24.  and  August  28. 1992,  May 
19. 1993,  May  5  and  July  7. 1994. 

Brief  description  of  amendment:  This 
amendment  adds  new  operational 
requirements,  action  statements,  and 
surveillance  requirements  to  assure  the 
availability  of  shutdown  cooling  to  the 
primary  coolant  system  during  certain 
operational  conditions-Date  of  issuance: 
August  12, 1994  Effective  date:  August 
12,  1994,  with  full  implementation 
within  90  days 

Amendment  No.:  161 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  7, 1990  (55  FR  8221) 
and  August  18, 1993  (58  FR  43924).  The 
May  5  and  July  7, 1994  letters  provided 
clarifying  information  within  the  scope 
of  the  August  18. 1993,  notice  and  did 
not  affect  the  staffs  proposed  no 
significant  hazards  consideration 
findings.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  SaFetv  Evaluation  dated 


August  12, 1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  HoUand,  Michigan  49423. 

Duquesne  Light  Company,  et  aU  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport.  Pennsylvania 

Date  ofapplication  for  amendments: 
October  22, 1993     ■ 

Brief  description  of  amendments: 
These  amendments  revise  the  Appendix 
'  A  TSs  relating  to  surveillance  test 
inter\-als  and  allowed  outage  time  for 
the  analog  instrumentation  channels  of 
the  reactor  trip  system  and  the 
engineered  safety  feature  actuation. 
.sy.stem. 

Date  o/ issuance;  August  8, 1994 

Effective  date:  August  8, 1994 

Amendment  Nos.:  181  and  61 

Facility  Operating  License  Nos.  DPR- 
56  and  NFF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  6,  1994  (59  FR  34660)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  8,  1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Penn.sylvania  15001. 

Entergy  Operations,  Inc.,  Docket  No. 
50-313.  Arkansas  Nuclear  One.Uait  No. 
7.  Pope  County,  Arkansas 

Date  of  amendment  request:  March  3, 
1994 

Brief  description  of  amendment:  The 
amendment  removed  restrictions  from 
the  Arkansas  Nuclear  One.  Unit  No.  1 
technical  specifications  that  prohibit 
use  of  the  auxiliary  building  crane  to 
move  spent  fuel  shipping  casks. 

Date  o/;ssuonce.- August  4. 1994 

Effective  date:  August  4, 1994 

Amendment  No.:  173 

Facility  Operating  License  No.  DPR- 
51;  Amendment  revised  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  April  13, 1994^59  FR  17598) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  4,  1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Tomhnson  Library.  Arkansas 
Tech  University,  Russelviile,  Arkansas 
72801     . 


.Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Geoigia,  Docket  No.  SO-366,  Edwin  I. 
Hatch  Nuclear  Plant,  Unit  2,  Appling 
County,  Georgia 

Date  of  Application  for  Amendment: 
July  19. 1994,  as  Supplemented  August 
4, 1994. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  3.3.6.6.  "Traversing  Incore 
Probe  System."  for  Hatch  Unit  2  to 
permit  the  traversing  incore  probe  (TIP) 
system  to  be  considered  operable  with 
less  than  four  operable  TIP  units.  Date 
of  issuance:  August  8.  1994 
Effective  date;  August  8.  1994 
Amendment  No.:  134  (Unit  2) 
Facility  Operating  License  No.  NFF-5: 
The  amendinent  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes.  (59  FR 
37516  dated  July  22, 1994).  The  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
.  notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  August  22.  1994. 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  The  August  4,  1994, 
letter  provided  additional  information 
that  did  not  change  the  scope  of  the  July 
19,  1994,  application  and  initial 
proposed  no  significant  hazards 
consideration  determinations.The 
Commission's  related  evaluation  of  the 
amendment,  finding  of  unusual 
circumstances,  and  a  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
August  8, 1994. 

Local  Public  Document  Boom 
location:  Appling  County  Public 
Library.  301  City  Hall  Drive,  Baxley. 
Georgia  31513 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  ofapplication  for  amendment: 
May  6,  1994 

Brief  description  of  amendment:  The 
amendment  changes  the  monthly 
operational  test  of  the  reactor  trip 
bypass  breakers  from  monthly  to 
monthly  staggered,  such  that  each 
breaker  is  tested  every  62  days.  Also,  it 
changes  the  word  Breakers  in  the 
Functional  Unit  title  to  Breaker. 

Dote  o/jssuonce;  August  12.  1994. 


Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  93 

Facility  Operating  License  No.  NPF- 
49.  Aijiendment  revised  the  Technical 
Specifications. 

Dateof  initial  notice  in  Federal 
Register  June  22, 1994  (59  FR  32233) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  12,  1994. No 
significant  hazards  consideration 
comments  received:  No. 

Loca7  Public  Document  Boom 
location:  Learning  Resources  Center, 
Three  Community-Technical  College. 
Thames  Valley  Campus,  574  New 
London  Turnpike,  Norwich, 
Connecticut  06360. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No,  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
June  24, 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  change  the 
Administrative  Controls  section  to 
require  an  individual  who  serves  as  the 
Operations  Manager  to  either  hold  a 
Millstone  Unit  2  Senior  Reactor 
Operator  (SRO)  Ucense  or  have  an  SRO 
license  at  another  pressurized  water 
reactor.  If  the  Operations  Manager  does 
not  hold  a  Millstone  Unit  2  SRO  license, 
then  an  individual  serving  as  the 
Assistant  Operations  Manager  would  be 
required  to  possess  an  SRO  license'at 
Millstone  Unit  2. 
Date  of  issuance:  August  1 1 ,  1994 
Effective  date:  As  of  the  date  of 
issuance. 
Amendment  No.:  178 
Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes  (59  FR 
34872,  July  7. 1994).  That  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  August  8,  1994. 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  The  Commission's 
related  evaluation  of  the  amendment, 
finding  of  exigent  circumstances,  and 
final  determination  of  no  significant 
hazards  consideration  are  contained  in 


a  Safety  Evaluation  dated  August  11 
1994. 

Local  Public  Document  Boom 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich. 
Connecticut  06360. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306.  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  application  for  amendments: 
September  21.  1992.  as  revised 
December  29.  1992,  November  24.  1993. 
May  17. 1994.  and  June  21.  1994. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  and  associated  Bases  for 
surveillance  test  intervals  and  allowed 
outage  times  for  the  engineered  safety 
features  and  reactor  protection  system 
instrumentation  consistent  with  the 
NRG  staff  position  as  documented  in 
NRG  letters  to  the  Westinghouse  Owners 
Group.  The  amendments  also  update 
operation  modes  to  be  consistent  with 
Westinghouse  Standard  Technical 
Specification  operational  modes  and 
also  include  several  editorial  changes  to 
the  Prairie  Island  Technical 
Specifications  that  are  unrelated  to  the 
changes  described  above. 
Dote  o//ssuance;  August  10.  1994 
Effective  date:  August  10,  1994 
Amendment  Nos.:  Ill  &  104 
Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  2,  1994  (59  FR  10012). 
The  May  17.  1994.  and  June  21. 1994. 
letters  provided  clarifying  information 
within  the  scope  of  die  March  2.  1994, 
notice.  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  10.  1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Boom 
location:  Minneapolis  Public 
Librarj-.Technologv  and  Science 
Department.  300  Nicollet  Mall. 
Minneapolis.  Minnesota  55401. 

Omaha  Public  Power  District.  Docket 
No.  50-285.  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
December  28.  1993 

Brief  description  of  amendment:  The 
amendment  to  the  technical 
specifications  revised  the  surveillance 
test  frequency  from  monthly  to  quarterly 
for  several  channel  functional  tests  for 
reactor  protective  system  and 
engineered  safety  feature 
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instrumentation  and  controls  based  on 
Generic  Letter  93-05. 

Dafe  of  issuance  .August  17.  1994 

Effectivedate:  August  17,  1994 

Amendment  So  :  163 

Facility  Operating  Ucense  \o.  DPR- 
40.  .Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  2.  1994  (59  FR  10013) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  .August  17.  1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  213 
South  15th  Street,  Omaha.  Nebraska 
68102 

Philadelphia  Electric  Company.  Docket 
Nos.  30-332  and  50-333,  Limerick 
Generating  Station.  Units  1  and  2. 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
March  24,  1994 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Sections  3.11.1.4.  6.9.1.8, 
and  6.14.1.  and  TS  Definition  1.24  to 
change  the  frequency  for  submitting  the 
Semiannual  Radioactive  Effluent 
Release  Report  to  the  NRC  from 
semiannually  to  annually. 

Date  of  Issuance.- August  10.  1994 

Effective  date:  .August  10,  1994 

Amendment  Sos.  73  and  35 

Facility  Operating  Ucense  Sos.  NTF- 
39  and  NTF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12,  1994  (59  FR  24751) 
The  Conrmiission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  10,  1994. No 
significant  hazards  consideration 
comments  received:  Wo 

Local  Public  Document  Room 
location:  Pottstov%-n  F\iblic  Library.  500 
High  Street,  Pottstown,  Penn.<tvlvania 
19464. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Docket  No.  50-277,  Peach  Bottom 
Atomic  Power  Station,  Unit  .\'o.  2,  York 
County,  Pennsylvania 

Date  of  application  for  amendment: 
April  1. 1993,  as  supplemented  by 
letters  dated  April  7,  July  16.  and 
August  20.  1993,  and  June  8,  1994 

Brief  description  of  amendment: 
These  amendments  implement  an 
expanded  power-to-flow  operating 
domain  supported  by  the  Average 
Power  Range  Monitor.  Rod  Block 
Monitor.  Technical  Specifications 


Improvement'Maximum  Extended  Load 
Line  Umit  Analvsis  (ARTS/MELLL\) 
(NEDC-32162P,  Revision  1.  Febraary 
1993)  submitted  with  the  licensee's 
.April  1,  1993.  application. 

Date  of  issuance:  .August  10,  1994 

Effective  date:  Following  startup  from 
Refueling  Outage  2R10. 

Amendment  So.:  \92 

Facility  Operating  Ucense  So.  DFR- 
44:  .Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  21,  1993  (59  FR  39058) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  .August  10. 1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Librarv  of  Pennsylvania. 
(REGION.AL  DEPOSITORY)  Education 
B.uilding,  Walnut  Street  and 
Commonwealth  .Avenue.  Box  1601. 
Harrisburg.  Pennsylvania  17105. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278.  Peach 
Bottom  Atomic  Power  Station,  I'nit 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  fo^amendments : 
April  27.  1994 

Brief  description  of  amendments:  The 
amendments  modify  the  existing 
Limiting  Conditions  for  Operation, 
surveillance  requirements  and  bases  to 
reflect  new  containment  monitoring 
system  hydrogen/oxygen  analyzers.  The 
new  analyzers  are  to  be  installed  in  Unit 
2  during  the  scheduled  September  1994- 
refueling  outage  and  v\ill  support  the 
Containment  .Atmospheric  LDilution 
system  and  the  Containment 
Atmospheric  Control  system. 

Date  of  issuance:  August  10, 1994 

Effective  date:  Prior  to  the  startup  of 
Unit  2  following  refueling  outage  2R10. 

Amendments  Sos.:  193  and  197 

Facility  Operating  Ucense  Sos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  8. 1994  (59  FR  29629) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  lq  a  Safety 
Evaluation  dated  August  10. 1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
/ocaf/on.  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSrrORY)  EducaUon 
Building,  Walnut  Street  and 


Commonwealth  .Avenue.  Box  1601. 
Harrisburg,  Pennsylvania  17105. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company.  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440.  Pern.  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  application  for  amendmt'nt: 
Iune25,1993 

Brief  description  of  amendment.  The 
amendment  revised  the  Plant 
Operations  Review  Committee  (PORC) 
composition  and  quorum  description, 
presented  the  membership  composition 
through  a  set  of  requirements  defining 
the  necessar,'  management  titles  to 
functional  titles,  changed  the  terr.i 
"designated  alternate"  to  "designer-." 
and  removed  the  requirements  in 
Specification  6.5.2.5  to  have  the  Nucledi 
Safety  Review  Committee  meetings  "at 
least  once  per  calendar  quarter  during 
the  initial  year  of  operation  following 
fuel  loadings  and. ..thereafter." 

Date  of  issuance:  .August  17,  19^4 

Effective  date:  Date  of  issuance,  to  be 
implemented  within  90  days 

Amendment  So.  65 

Facility  Operating  Ucense  So.  NPF- 
58.  This  amendment  revised  the  FdCiUty 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register:  September  15,  1993  (58  FK 
48390)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dutf-d 
.August  17.  1994-..N0  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pern.'  Public  Library,  3753 
Main  Street.  Perry,  Ohio  44081. 

Virginia  Electric  and  Power  Company, 
et  al..  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station.  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
November  19,  1993  ' 

Brief  description  of  amendments:  The 
amendments  revise  the  NA-1&2  TS  to 
allow  the  substitution  of  solid  stainless 
steel  or  zirconium  alloy  filler  rods  for  a 
limited  number  of  failed  fuel  rods  in 
fuel  assemblies.  This  will  allow  the  use 
of  reconstituted  fuel  assembhes,  which 
were  scheduled  for  reload,  without 
requiring  reload  core  design  and 
selection  of  a  replacement  assembly    - 
during  a  refueling  outage. 

Date  of  issuance:  August  9. 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days.  - 

Amendment  Sos.:  186  and  167 


Facility  Operating  Ucense  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Ekite  of  initial  notice  in  Federal 
Register  December  22,  1993  (58  FR 
67863)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  9, 1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22903- 
2498. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
February  26, 1993.  as  supplemented  on 
March  9, 1993. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  Section  15.3.1.A.3, 
"Limiting  Conditions  for  Operation, 
Components  Required  for  Redundant 
Decay  Heat  Removal  Capability."  The 
amendments  clarified  the  exception  for 
when  one  decay  heat  removal  method 
must  be  in  operation.  In  addition,  the 
amendments  changed  the  applicable 
Basis  (page  15.3.1-3c)  to  improve  the 
clarity  and  consistency  of  this  section. 
Date  of  issuance:  August  16, 1994 

Effective  date:  Immediately,  to  be 
implement  within  20  days 

Amendment  No&.:  149  and  153 

Facility  Operating  Ucense  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  18,  1993  (58  FR  43939) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  16,  1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
.54241. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Dote  of  amendment  request:  May  24 
1994 

Brief  description  of  amendment:  The 
amendment  relocates  the  TS 
requirements  related  to  seismic 
monitoring  instrumentation  from  the  TS 
to  the  Updated  Safety  Analysis  Report 
(USAR).  The  requirements  of  these  TS 
wjll  be  maintained  and  controlled 
pursuant  to  Appendix  A  tolOCFR'lOO 
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and  other  applicable  regulations, 

including  10  CFR  50.59,  "Changes,  tests, 

and  experiments'." 
Date  of  issuance:  August  1 1 ,  1994 
■Effective  date:  August  11, 1994.  to  be 

implemented  within  120  days  of 

issuance. 

Amendment  No.:  75 

Facility  Operating  Ucense  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  6,  1994  (59  FR  34671)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  11.  1994.No 
significant  hazards  considerijtion 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Librarv,  1200 
Commercial  Street.  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  ColTey 
County,  Kansas 

Date  of  amendment  request:  CKrfober 
27, 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  4.6.1.2.a,  Overall 
Integrated  Containment  Leakage  Rate,  to 
provide  one-thne  relief  from  the 
requirements  to  perform  the 
surveillance  at  intervals  of  40  months 
plus  or  minus  10  months.  "The  schedule 
for  the  third  Type  A  test  is  extended  to 
the  eighth  refueling  outage, 
approximately  54  months  after  the 
second  test,  in  order  to  have  it  coincide 
with  the,  10-year  inservice  inspections. 
Dote  o/ issuance;  August  12, 1994 
Effective  date:  August  12, 1994,  to  be 
implemented  within  30  days  days  of 
issuance. 

Amendment  No.:  76 

Facility  Operating  Ucense  J^o.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  8.  1993  (58  FR 
64616)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  12, 1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  While  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School' 
of  Law  Librar>',  Topeka,  Kansas  66621 


Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  CofTey 
County,  Kansas 

Date  of  amendment  request:  Februarv 
24. 1994 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  4.7.1.2.1.a  to  require  that 
the  turbine-driven  and  motor^lriven 
auxiliar}'  feedwater  pumps  be  tested  at 
least  quarterly  on  a  staggered  basis 
instead  of  the  previously  required 
testing  once  per  31  days  on  a  staggered 
basis.  The  revised  surveillance 
frequency  is  consistent  with  the 
guidance  issued  in  Generic  Letter  93-05, 
"Line-Item  Technical  Specification 
Improvements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operation."  The  Bases  to  TS  3/4.7.7, 
Emergency  Exhaust  System  -  Auxiliary 
Building,  and  TS  3/4.9.13.  Emergency 
Exhaust  System  -  Fuel  Building,  are  also 
revised  to  eliminate  the  reference  to  the 
use  of  automatic  control  for  the 
emergency  exhaust  system  heaters. 
Date  of  issuance:  August  16, 1994 
Effective  date:  August  16, 1994.  to  be 
implemented  within  30  days  of 
issuance. 
Amendment  So.:  77 
Facility  Operating  Ucense  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  13, 1994  (59  FR  17610) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Sofety 
Evaluation  dated  August  16.  1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wotf 
Creek  Generating  Station,  Coffiey 
County,  Kansas 

Date  of  amendment  request:  April  19, 
1994 

Brief  description  of  amendment:  The 
amendment  revises  'Technicdl 
Specification  Table  3.6-1,  "Containment 
Isolation  Valves."  by  deleting  reference 
to  two  (2)  valves.  The  technical 
specification  change  reflects  a  planned 
modification  which  removes  the 
essential  service  water  fESVV) 
containment  air  cooler  return  line 
isolation  valve  bypass  valves  and 
associated  piping. 

Date  of  issuance:  August  16,  1994 

Effective  date:  August  16,  1994 


IMI 
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the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  16.  1994.ND 
signiBcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University. 
William  Allen  White  Library.  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka.  Kansas  66621 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission 

Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects  I/H. 
Office  of  Nuclear  Reactor  Regulation 
(Doc.  94-21325  Filed  8-30-94.  8:45  am] 
BILUNO  COOE  7990-01-F 


Parametric  Study  of  the  Potential  for 
BWR  ECCS  Strainer  Blocicage  Due  to 
LOCA  Generated  Debris  (DRAFT); 

Availability 

The  U.S.  Nuclear  Regulatory 
Commission  has  published  a  FOR 
COMMENT  draft  of  NUREG/CR-6224 
'"Parametric  Study  of  the  Potential  for 
BWR  ECCS  Strainer  Blockage  Due  to 
LOCA  Generated  Debris.  "  August  1994. 
This  report  presents  a  draft  of  the 
methodology  developed  to  assess  the 
potential  blockage  of  BWR  emergency 
core  cooling  system  (ECCS)  strainers  by 
a  loss-of-coolant  accident  (LOCA) 
generated  debris.  The  report  describes 
the  analysis  approach,  models 
developed  and  sununarizes  initial 
calculated  results  of  the  loss  of  ECCS 
recirculation  capability. 

A  free  single  copy  of  draft  NUREG/ 
CR-6224.  "Parametric  Study  of  the 
Potential  for  BWR  ECCS  Strainer     " 
Blockage  Due  to  LOCA  Generated 
Debris."  may  be  requested  by  those 
considering  public  comment  by  writing 
to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  EK)  20555- 
0001.  A  copy  is  also  available  for 
inspection  and/or  copying  for  a  fee  in 
trie  NRC  Pubhc  Document  Room.  2120 
L  Street,  NW.  (Lower  Level), 
Washington,  DC. 

Dated  at  Rockville.  Mainland,  this  29th  day 
of  August.  1994.  The  public  comment  period 
will  end  90  calendar  days  from  this  date. 

For  the  Nuclear  Regulatory  Conmiission. 
Charles  Z.  Serpan,  Jr., 
Chief  Engineering  Issues  Branch,  Division  of 
Safety  Issue  Resolution.  Office  of  Nuclear 
Regulatory  Research . 

|FR  Doc.  94-21455  Filed  8-30-94;  8:45  am) 
BILLING  COOE  7S90-01-M 


[Docket  No.  40-B027-MLA-d;  ASLQP  No. 
94-700-04-MLA-3] 

Sequoyah  Fuels  Corp.;  Designation  of 
Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  §§  2.105,  2.700,  2.702, 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  a  single  member  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  is  hereby  designated  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and.  if  necessary,  to 
serve  as  the  presiding  officer  to  conduct 
the  hearing  in  the  event  that  an  informal 
adjudicatory  hearing  is  ordered  in  the 
following  Materials  License 
Amendment  proceeding. 

Sequoyah  Fuels  Corporation.  Sequoyah. 

Facility.  Gore.  Oklahoma 
Source  Material  License  No.  SUB-10104 

The  Presiding  Officer  is  being 
designated  pursuant  to  10  CFR  2.1207  of 
the  Commission's  Regulation.  "Informal 
Hearing  Procedures  for  Materials 
Licensing  Adjudications,"  published  in 
the  Federal  Register,  54  FR  8269  (1989). 
This  action  is  in  response  to  a  request 
for  a  hearing,  dated  July  19.  1994. 
submitted  by  Native  Americans  for  a    ' 
Clean  Environment  (NACE)  and  the 
Cherokee  Nation.  The  petitioners 
request  a  hearing  on  a  notice  published 
by  the  Office  of  Nuclear  Material  Safety 
and  Safeguards,  dated  June  15.  1994, 
entitled  "Consideration  of  Amendment 
to  Source  Material  License  and 
Opportunity  for  Hearing"  (59  FR  32472, 
June  23.  1994).  The  amendment  would 
allow  administrative  organizational 
changes  to  reflect  the  hmited  activities 
at  the  facility. 

The  presiding  officer  is  this 
proceeding  is  Administrative  Judge 
James  P.  Gleason. 

Following  consultation  with  the  Panel 
Chairman,  pursuant  to  the  provisions  of 
10  CFR  2.722,  the  Presiding  Officer  has 
appointed  Administrative  Judge  Jerry  R. 
Kline  to  assist  the  Presiding  Officer  in 
taking  evidence  and  in  preparing  a 
suitable  record  for  review. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
Gleason  and  Judge  Kline  in  accordance 
with  10  CFR  2.701.  Their  addresses  are: 

Administrative  Judge  James  P.  Gleason, 
Presiding  Officer.  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission.  Washington.  D.C. 
20555 

Administrative  Judge  Jerry  R.  Kline.  Special 
Assistant.  Atomic  Safety  and  Licensing 
Board  Panel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555 


Issued  at  Rockville.  Maryland,  this  25th 
day  of  August  1994. 
B.  Paul  Cotter,  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 
(FR  Doc.  94-21456  Filed  8-30-94;  8:45  am) 

BILLING  COOE  7S9(M>1-M 


[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49.  issued  to  Northeast  Nuclear  Energy 
Company  (the  licensee),  for  operation  of 
the  Millstone  Nuclear  Power  Station, 
Unit  3.  located  in  New  London  County, 
Connecticut.- 

The  proposed  amendment  would 
grant  a  one-time  change  to  the  Action 
Statement  for  Limiting  Condition  for 
Operation  3.7.5  of  the  Technical 
Specifications.  The  amendment  would 
permit  Millstone  Unit  No.  3  to  remain 
in  Modes  1,  2,  3,  or  4  while  the  average 
water  temperature  of  the  ultimate  heat 
sink  is  greater  than  75°F  for  a  24  hour 
period  for  the  months  of  August  and 
September  1994.  Exigent  action  is 
justified  in  order  to  permit  the  licensee 
to  continue  operations  in  the  abave 
mentioned  Modes. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration  (SHC),  which  is 
presented  below: 
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any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration  (SHC),  which  is 
presented  below:  . 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

The  proposed  temporary  change  to 
the  Action  Statement  of  LCO  3.7.5  of  the 
Millstone  Unit  No.  3  Technical 
Specifications  will  increase  the  time  the 
plant  may  be  in  Modes  1,  2,  3.  or  4  with 
the  average  water  temperature  of  the 
ultimate  heat  sink  greater  than  75°F 
from  6  hours  to  24  hours.  The  proposed 
cihange  does  not  involve  an  increase  in 
the  probability  of  an  accident  previously 
analyzed.  The  probability  of  an  accident 
previously  evaluated  is  not  increased  by 
a  short  term  increase  in  the  ultimate 
heat  sink  average  wafer  temperature. 
The  probability  of  Condition  IV 
accidents,  as  described  in  Chapter  15  of 
the  FSAR,  occurring  in  conjunction 
with  the  short  duration  increase  in 
ultimate  heat  sink  average  water 
temperature  above  75''F  is  low  enough 
such  that  they  are  not  risk  significant. 
Further,  an  evaluation  has  been 
performed  that  safe  shutdown  will  be 
achieved  and  maintained  for  a  loss  of 
offsite  power  and  a  steam  generator  tube 
rupture  event  with  the  additional 
consideration  of  a  single  failure  with 
ultimate  heat  sink  average  water     - 
temperatures  as  high  as  77°^  There  has 
been  no  significant  increase  in  the 
consequences  of  these  previously 
evaluated  events. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  temporary  technical 
specification  change  does  not  create  the 
pos.sibility  of  a  new  or  different  kind  of 
accident  previously  analyzed.  The   . 
change  increases  the  amount  of  time' 
that  is  allowed  for  the  plant  to  be  in  hot 
standby  should  the  ultimate  heat  sink 
average  water  temperature  increase 
above  75''F  from  6  to  24  hours.  This 
extension  of  the  time  allowed  for  the 
plant  to  be  in  hot  standby  does  not 
change  the  plant  configuration.  As  such, 
the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  proposed  technical  specification 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety.  The 
proposed  change  increases  the  time 
required  for  the  plant  to  be  in  hot 
standby  from  6  to  24  hours  should  the 
ultimate  heat  sink  average  water 
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temperature  exceed  75"^  An  evaluation 
has  been  performed  to  demonstrate  that 
the  risk  significance  associated  with  the 
increased  action  time  is  very  low.  In 
addition,  safe  shutdown  capability  has 
been  demonstrated  for  ultimate  heat 
sink  average  water  temperatures  as  high 
as  77^F. 

.  The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
si&iiificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

.Normally,  the  Commis.sion  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
Amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubfic 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  29,  1994.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  i.ssuance  of  the  amendment  to 
the  subject  facility  operating  license  and 


any  person  whose  interest  may  be 
affec-ted  hy  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  <o 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room.  The  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Learning  Resource  Center,  Three  Itiven; 
Community-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich,  Connecticut  0fi360. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  sucli  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
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must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  oefore  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretar}'  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  N\V.,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 


that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  Stolz:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  to  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford, 
Connecticut  06141-0270,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  19, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC  20555,  and 
at  the  local  public  document  room, 
located  at  the  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Dated  at  Rockville.  Marj-land,  this  25th  day 
of  August  1994. 

For  the  Nuclear  Regulatory'  Commission. 
Vernon  L.  Rooney, 

Senior  Project  Manager.  Project  Directorate 
1-4.  Division  of  Reactor  Projects — ////,  Office 
ofS'uclear  Reactor  Regulation. 

[FR  Doc.  94-21453  Filed  8-30-94;  8:45  ami 
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Prospective  Payment  Assessment 
Commission 

Meetings 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  September  13-14, 1994,  at 
the  Madison  Hotel,  15th  &  M  Streets, 
Northwest,  Washington,  EKD. 

The  Full  Commission  will  convene  at 
9:00  a.m.  on  September  13, 1994,  and 


adjourn  at  appro.ximately  5:00  p.m.  On 
Wednesday.  September  14,  1994,  the 
meeting  will  convene  at  8:00  a.m.  and 
adjourn  at  10:00  a.m.  The  meetings  will 
be  held  in  Executive  Chambers  1,  2  and 
3  on  each  day. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 
|FR  Doc.  94-20580  Filed  8-30-94;  8:45  ami 
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POSTAL  SERVICE 

Revised  PS  Form  3526.  Statement  of 
Ownership,  Management,  and 
Circulation 

agency:  Postal  Service. 
ACTION:  Interim  form;  request  for 
comments. 

SUMMARY:  The  Postal  Service  proposes 
to  revise  PS  Form  3526.  Statement  of 
Ownership.  Management,  and 
Circulation.  Under  the  revised  form, 
publishers  of  second-class  publications 
will  be  required  to  calculate  the 
percentage  of  paid  or  requested 
circulation  of  each  publication. 
Publishers  will  also  be  required  to 
indicate  the  date  of  issue  in  which  the 
Statement  of  Ownership  will  be  printed. 
An  interim  revision  of  the  form  is  being 
printed  for  distribution  to  publishers 
before  October  1. 1994.  A  final  edition 
of  the  form  will  be  based  on  the 
comments  received  from  this  notice. 
Publishers  may  use  the  revised  interim 
form  or  the  previous  January  1991 
edition  to  meet  their  filing  requirements 
for  this  year. 

DATES:  Comments  must  be  received  on 
or  before  September  30,  1994. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 
Business  Mail  Acceptance,  U.S.  Postal 
Service,  475  L'Enfant  Plaza  SW., 
Washington,  DC  20260-6808.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  Room  8430  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  DeVito.  (212)  613-8765. 
SUPPLEMENTARY  INFORMATION:  Publishers 
are  required  to  furnish  to  the  Postal 
Service  certain  information  for  each  of 
their  publications  that  has  second-class 
mail  privileges.  The  Postal  Service  uses 
this  information  to  determine  whether 
these  publications  continue  to  qualify 
for  such  authorization.  39  U.S.C.  3685. 
PS  Form  3526  has  been  revised  on  an 
interim  basis  for  the  October  1,  1994, 
filing  requirement.  The  final  version  of 


the  form  will  be  based  on  the  comments 
received  ftx)m  this  notice.  Publishers 
may  use  the  revised  interim  form  or  the 
previous  January  1991  edition  to  meet 
their  filing  requirements  for  this  year. 

The  interim  form  has  been  reduced  to 
•standard  size  paper  (8V2  by  11  inches) 
and  is  printed  on  two  sides.  The  reverse 
contains  space  for  questions  concerning 
circulation  of  the  publication.  There  are 
two  additional  pieces  of  information 
that  will  be  required  from  publishers 
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under  the  new  form.  An  additional 
space  is  provided  for  the  pubhsher  to 
calculate  and  report  the  percentage  of 
paid  or  requested  circulation  for  the 
.  publication.  In  addition,  a  space  has 
been  provided  for  the  publisher  to 
provide  the  date  of  the  issue  in  which 
the  Statement  of  Ownership  will  be 
printed.  Alternatively,  there  is  a  box" 
that  the  publisher  can  check  if  the 
Statement  of  Ownership  is  not  required 
to  be  published. 


These  changes  will  facilitate  the 
processing  and  use  of  the  form. 
Information  provided  on  PS  Form  3526 
Statement  of  Ownership.  Management, 
and  Circulation,  will  be  used  for 
scheduling  the  eligibility  review  of  the 
publications,  if  necessary. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 

BILUNG  CODE  77ia.12-M 
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Statement  of  Ownership,  Management,  and  Circulation 

(Required  by  39  U.S.  C.  3685) 


I.PutXtcationriae 


4.  Issue  Frequency 


2.  Publication  No 


S  ^4o.  oH  Issues  Published 
Annually 


3  Filing  Date 


6.  Annual  Subscription  Price 


7  Con^ilete  MaHing  Address  o«  Known  Office  o«  Putticafion  (Stroet.  CHy.  Ccuftty,  State.  andZlP*4)  (Not  Printer) 


8.  Compieta  Mailing  Address  ol  Headquarters  or  General  Business  Office  of  Publisher  (Not  Pimier) 


9  Full  Names  and  Complete  Mailing  Addresses  of  Publisher.  Editor,  and  Managing  Editor  (Do  Not  Leave  Bank) 
Publisher  (NaTie  and  Complete  Mailing  Address) 


Editor  (Nam6  and  Complete  Mailing  Address) 


Mwiaging  Editor  (Name  and  Complete  Mailing  Address) 


10  Owner  (If  ovmed  by  a  corporation,  its  name  and  address  must  tie  stated  and  also  Immediately  ttweafter  the  names  and  addresses  of  stockholders  owning 
Of  hoktng  1  percent  or  more  of  ttie  total  amount  of  stock  If  not  owned  by  a  corporation,  ttie  names  and  addresses  of  the  individual  owners  must  be  given  II 
owned  by  a  partnership  or  other  unincorporated  firm,  its  name  and  address  as  well  as  that  of  each  individual  must  be  given.  If  the  publication  is  published 
by  a  nonprofit  organization,  its  name  and  address  must  be  stated)  (Do  ^kit  Leave  Blank) 


Full  Name 

Complete  Mailing  Addreea 

-    .   -    ' 

- 

- 

■ 

.  .     •           - 

H 1  Known  Bondholders,  Mortgagees  and  Other  Sec-jrity  Holders  Owning  or  Holding  1  Percent  or  More  of  Total  Amount  of  Bor>ds.  Mortgages,  or  Other 
Securities  If  none,  check  he'8  D  Mpne 


FuH  Name 

Complete  Mailing  Address 

_ 

12  For  'wnpleOon  by  nonpio'':  organcations  autnoareo  to  irswi  al  special  rates  The  purpose,  function,  and  nonprofit  status  of  this  organization  and  tfie  exempt 
stafjs  for  federal  income  tii.v  purposes  (Cheek  one)  q  Has  Not  Changed  During  Piecediog  12  Months 

D  Has  Changed  Ojnng  Prdcedmg  12  Months 

(tf  changed  puolisher  mist  submit  explanation  of  change  with  this  statement) 


PS  horn  3526,  October  1994 


jSee  Instmctions  on  Reverse) 
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13.  Publication  Name 

14.  Issue  Date  for  Circulation  Data  Below 

15. 

Extent  and  Nature  of  Circulation 

Average  No.  Copies  Each  Issue 
During  Preceding  12  Months 

Actual  No.  Copies  of  Single  laaue 
Put>llshed  Nearest  to  Filing  Data 

a.  Total  No.  Copies  (Net  Press  Run) 

t.  Paid  and/or  Requested  Circulation 
(1)  Sales  Through  Dealers  and  Carriers,  Street  Vendors,  and  Counter  Sales 
(Not  Mailed) 

(2)  Paid  or  Requested  Mail  Subscnptions 

(Include  Adverrisers'  Proof  Copies/Exchange  Copies) 

- 

c.  Total  Paid  and^  Requested  Circulation 
(Sumofl5b(l}andl5bi2)) 

d.  Free  Distribution  by  Mail 
(Samples.  Complimentary,  and  Other  Free) 

8.  Free  Distnbution  Outside  the  Mail  (Carriers  or  Other  Means)    '  - 

f.  Total  Free  Distnbuton  rSum  erf  75d  and  J5e; 

g.  Total  Distnbution  (Sum  ot  15c  and  tSf) 

h.  Copies  Not  Distnbuted 

(1)  Office  Use.  Leftovers,  Spoiled     :"      . 

(2)  Return  from  News  Agents 

* 

i.  Total  (Sum  of  tSg.  1Sh(1).  and  t5h(2)) 

Percent  Paid  and'or  Req'jesled  Circulation 
(iSc/lSgxipO) 

16.  This  Statement  of  Ownership  will  be  printed  in  ttie 


issue  ol  this  publication,       D  Check  box  if  not  required  to  publish. 


17.  Signature  and  Trtle  of  Editor.  Publisher,  Business  Mar«ger,  or  Owner  - 


Date 


I  certify  thai  all  infonmation  furnished  on  this  form  is  true  and  complete.  I  understand  that  anyone  who  furnishes  false  or  misleading  informatwn  on  this  tom  . 
who  omits  matenai  or  information  requested  on  the  form  may  be  subbed  to  cnminal  sanctions  (including  fines  and  impnsonment)  and,  or  civil  sanctions 
(including  multiple itamages  and  civil  penalties). 


Instructions  to  Publishers 

1    CoiT.plete  and  fiie  one  copy  of  this  form  with  your  postrnaster  on  or  before  Ociober  1.  annually.  Keep  a  copy  of  the  completed  foftn  for 
your-records. 

2.  Include  in  items  10  and  1 1 ,  in  cases  where  the  stockholder  or  security  fwlder  is  a  trustee,  the  name  of  the  person  or  corporation  for  when 
the  tfuslee  is  acting.  Also  include  the  nan-es  and  addresses  ot  individuals  who  are  stockholders  who  own  or  hold  I  percent  or  more  of  the 
tola)  a.'noani  of  bonds,  mortgages,  or  other  securities  oi  ttie  publishing  co^pora^on.  In  item  1 1,  if  none,  cfieck  box.  Use  blank  sheets  if 

-    more  space  is  reqciired. 

3.  Be  sure  to  furnish  aH  information  called  for  in  item  15,  regarding  circulation  Free  circulation  must  be  shown  in  items  I5d,  e,  and  f. 

4.  If  the  publication  had  second-class  authorization  as  a  general  or  requester  publication,  this  Statement  of  Ownership.  Wanagement,  and 
Circulation  must  be  pobtished;  it  must  be  printed  in  any  issue  in  October  or  the  first  printed  issue  after  October,  if  tlie  publication  is  not 
published  <Juring  October. 

5.  In  item  1 6,  indicate  ciate  of  the  issue  in  which  this  Statement  ot  Ownership  will  be  printed. 
6   Item  17  must  te  signed 

Failure  to  t^ie  oi  pjc'^sh  a  statement  o>  owncrsfiip  jimv  ;eaJ  tc  sjspension  of  seccnj-ciass  authorization. 

Pb  Fonn  3526,  October  ■'.S94  ^Reverse) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34597;  File  No.  SR-Amex- 
94-27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.  Relating  to  the  Listing 
and  Trading  of  Indexed  Term  Notes 

August  25.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  August  8. 1994.  the 
American  Stock  Exchange.  Inc. 
("Amex"  or  "E.xchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  nile 
change  as  described  in  Items  I.  II,  and 
Ml  below,  which  Items  have  been 
prepared  by  the  Amex.  On  August  24, 
1994.  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.*  The  Commission  is  publishing 
tliis  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  approve  for 
listing  and  trading  under  Section  107A 
of  the  Amex  Company  Guide  ("Guide"). 
Indexed  Term  Notes  ("Notes"),  the 
return  on  which  is  based  in  whole  or  in 
part  on  changes  in  the  value  of  ten  or 
more  equity  securities  representing 
industrial  companies  ("Index").  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Amex.  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any' comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 


statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Under  Section  107  of  the  Guide,  the 
Exchange  may  approve  for  listing  and 
trading  sec'jrities  which  cannot  be 
readily  categorized  under  the  listing 
criteria  for  common  and  preferred 
stocks,  bonds,  debentures,  or  warrants.^ 
The  Amex  now  proposes  to  list  for 
trading,  under  Section  107A  of  the 
Guide.  Notes  whose  value  Is  based  in 
whole  or  in  part  on  a  static  index 
composed  often  or  more  actively-traded 
equity  securities.  The  securities  to  be 
included  in  the  Index  wilt  include  the 
stocks  of  companies  in  basic  industries 
such  as  chemicals,  metals,  steel, 
aluminum,  papwjr  and  oil.  The  specific 
composition  of  the  Index  will  be 
determined  by  the  issuer,  Lehman 
Brothers.  Inc..  based  on  its  market 
research  and  investment  strategy,  prior 
to  approval  of  the  proposed  rule  change. 

Tne  Notes  will  be  non-convertible 
debt  securities  and  will  conform  to  the 
li.sting  guidelines  under  Section  107A  of 
the  Guide.'  Although  the  specific 
maturity  date  will  not  be  established 
until  immediately  prior  to  the  time  of 
the  offering,  the  Notes  will  provide  for 
maturity  within  a  period  of  not  less  than 
one  nor  more  than  seven  years  from  the 
date  of  issue.  Notes  may  provide  for 
periodic  payments  and/'or  payments  at 
maturity  based  on  whole  or  in  part  or  in 
part  on  changes  in  the  value  of  the 
index  and  may  feature  a  "cap"  on  the 
maximum  amount  to  be  paid  either 
periodicallyor at  maturity. 
Additionally,  the  Notes  shall  provide 
that  at  maturity,  holders  will  receive  not 
less  than  90%  of  the  principal  amount 
of  the  Notes.*  Prior  to  the 
commencement  of  listing  and  trading  of 


'  In  Aniendment  No.  I  lo  the  propose*!  rule 
ih.inge,  the  Exchange  proposes  lo:  (1)  provide  th.il 
at  mcjli.irily.  holders  of  the  indexed  term  notes  wil! 
receive  a  minimum  of  90%  of  the  princiiwl  amount 
of  the  indexed  term  notesi  and  (2)  amend  the  listing 
s'andards  regarding  foreign  securities  and  American 
Depoiitory  Receipts  ("AURs")  represented  in  the 
iiiilex  underlying  the  indexed  term  notes.  Scr  Letter 
L-om  Benjamin  Kraus«,  Senior  Vice  President.' 
Capital  Markets  Croup.  An^ex.  to  Michael 
VVai  i.isVas.  Branch  Chief,  Office  of  Market 
Supervision.  Division  of  Market  Regulation. 
Contraission.  dated  Aiigiisi  24.  1904  ("Amcndmrnl 
Ao.  r  ) 


■=  .Spp  Securities  arid  Exchange  Act  Rirlease  No. 
27753  (March  1. 1990).  55  ¥R  8626  (March  8.  19901. 

■'Specifically,  the  Notes  must  have:  (l)  a 
minimum  public  distribution  of  one  million  trading 
units.  (2)  a  mini/mim  of  400  hold(-rs;  (3)  an 
aggregate  market  value  of  at  leas'  S20  million:  and 
(4)  a  term  of  at  least  one  year.  Additionally,  the 
is-suer  of  the  Notes  (i.e .  Lehman  Brothers.  Inc.)   . 
must  have  a&sets  of  at  ieast  100  million, 
stockholders'  equity  of  at  lea.st  SlO  million  .ind  pre- 
tax income  of  at  least  5750.000  in  iho  last  fiscal  year 
or  in  two  of  the  three  prior  fiscal  years.  As  an 
alternative  to  these  financial  criteria,  llu;  issuer  may. 
have  either:  (1)  assets  in  excess  of  S-OO  million  and 
stockholders'  eq<iily  in  excessof  $10  million:  oc  (2) 
assets  in  excess  oLSlOO  million  of  and  .stockholders' 
equity  in  evce**  of  $20  million.  ■" 

*-S»Y'  Amendn".etil  No.  1.  siiftru  note  1. 


the  Notes,  the  Exchange  shall  distribute 
a  circular  to  its  membership  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities,  including 
appropriate  suitability  criteria  and/or 
guidelines. 

Eligibility  Standards  for  Index 
Components 

The  Components  of  the  Index  shall 
meet  the  following  criteria:  (1)  a 
minimum  market  capitalization  of  $7.5 
million,  except  that  up  to  10%  of  the 
component  securities  may  have  a 
market  capitalization  of  not  less  thiui 
$50  million;  (2)  trading  volume  in  each 
of  the  six  months  prior  to  the  offering 
of  the  Notes  of  not  less  than  one  million 
shares,  except  that  up  to  10%  of  the 
component  securities  may  have  a 
trading  volume  in  each  of  the  six 
months  prior  to  the  offering  of  the  Notes 
of  not  less  than  500.000  shares;  (3)  at 
least  90%  of  the  weight  of  the  Index  and 
at  least  80%  of  the  total  number  of 
components  will  meet  the  then  current 
criteria  for  standardized  options  trading 
set  forth  in  Exchange  Rule  915;  (4)  all 
components  of  the  Index  will  be  listed 
on  the  Amex  on  the  New  York  Stock 
Exchange,  or  will  be  listed  on  the  Amex 
or  the  New  York  Stock  Exchange,  or  will 
be  National  Market  securities  traded 
through  NASDAQ;  (5)  all  components  of 
the  Index  will  be  subject  to  last  sale 
reporting  pursuant  to  Rule  llAa3-l  of 
the  Act;  and  (6)  no  more  than  20%  of 
the  weight  of  the  Index  shall  be 
represented  by  foreign  securities  or 
ADRs  for  whichthe  Exchange  does  not 
have  in  place  a  comprehensive 
surveillance  sharing  agreement  with  the 
appropriate  regulatory  organization(s)  in 
such  country(ies).^ 

Index  Calculation 

The  Index  will  he  calculated  using  an 
"equal  dollar-wfcigliting"  methodology 
designed  to  ensure  that  each  of  the 
component  securities  is  represented  in 
an  approximately  equal  dollar  amount 
in  the  Index.  To  create  the  Index,  a 
portfolio  of  equity  st"curities  will  be 
established  by  the  issuer  representing  an 
investment  of  a  specified  dollar  amount 
in  each  component  security  (rounded  to 
the  nearest  whole  share).  The  value  of 
the  Index  will  equal  the  current  market 
value  of  the  sum  of  the  assigned  number 
of  shares  of  each  of  the  component 
securities  divided  by  the  current  Index 
divisor.  The  Index  divisor  will  initially 
be  set  to  provide  a  benchmark  value  of 
100.00  at  the  close  of  trading  on  the  day 
preceding  the  establishment  of  the 
Index. 


The  number  of  shares  of  each 
component  stock  in  the  Index  will 
remain  fixed  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  (other  than 
an  ordinary  cash  dividend),  a  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization.  recapitaUzation,  or 
similar  event  with  respect  lo  the 
component  securities.  The  number  of 
shares  of  each  component  security  may 
also  be  adjusted,  if  necessary,  in  the 
event  of  a  merger,  consolidation, 
dissolution,  or  liquidation  of  an  issuer 
or  in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders,  the  expropriation  or 
nationalization  of  a  foreign  issuer  or  the 
imposition  of  certain  fcweign  taxes  on 
shareholders  of  a  foreign  issuer.  Shares 
of  a  component  security  may  be 
replaced  (or  supplemented)  with  other 
securities  under  certain  circumstances, 
such  as  the  conversion  of  a  component 
stock  into  another  class  of  security,  the 
termination  of  a  depositary  receipt 
program,  or  the  spin-off  of  a  subsidiary. 
If  the  security  remains  in  the  Index,  the 
number  of  shares  of  that  security  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.''  In  all  cases,  the  divisor  will  be 
adjusted,  if  necessary,  to  ensure 
continuity  of  the  vahie  of  the  Index. 

The  value  of  the  Index  will  be 
calculated  continuously  by  the  Amex 
and  disseminated  every  15  seconds  over 
the  Consolidated  Tape  Association's 
Network  B. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(B)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the . 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


•Id. 


JMI 


•Lehman  Brothers.  Inc.  wit!  not  attempt  to  find 
a  repiaceiDent  stock  or  compensate  for  the 
extinction  of  a  security  due  to  hftnknipfcy  or  a 
sim  lar  event.    „ 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Chortge  Received  from 
Members,  Participants  or  Others 

No  written  comment's  were  solicited 
or  received  with  respect  lo  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Acticm 

Within  35  days  of  ihe  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  lo 
90  days  of  such  date  if  it  fi.Mds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self- regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  lo 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.VV.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written.statemenls 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  \}S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
SecUon,  450  Fifth  Street,  N.W., 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Aniex-94-27  and  should  be 
submitted  by  September  21,  1994. 

For  the  Commission,  by  ihe  Division' of 
Marknt  Regulation.  pwrsiNtnt  »o  d«le^tpd 

authority.' 

Nf  argarel  H.  McFartand. 

Dep  tity  Secretary. 

IFR  Doc.  94-21474  RM  8-30-94:  B:45  ami 
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[Releese  No.  34-34603;  F\^  No.  SR-MSRB- 

94-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  tmmedtate  Effectiveness 
of  Proposed  Rule  Chat>ge  by  the 
Municipa*  Securities  Rutemaking 
Board  Relating  to  Interpretation  ot 
Rule  G-37  on  Political  Contributions 
and  Prohibitions  on  Municipal 
Securities  Business 

August  35,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  and  Rule 
19l>-4  thereunder,  notice  is  hereby 
given  that  on  August  18, 1994,  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  the 
Securities  and  Exchange  Ck>mmission 
("Commission"  or  "SEC")  a  proposed 
rule  change  as  described  in  Items  I.  U, 
and  UI  below,  which  Items  have  been 
prepared  by  the  Board.  The  purpose  of 
the  proposed  rule  change  is  lo  provide 
interpretative  guidance  concerning  rule 
G-37  on  political  contributions  and 
prohibitions  on  municipal  securities 
business.  The  Board  has  designated  this 
proposal  as  constituting  a  stated  policy-, 
practice,  or  interpretation  with  respeti 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board  under  Section  19(b)(3)(A)  of  the 
Act,  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  f  Jiange 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  the  proposed  rule 
change  to  provide  interpretative 
guidance  concerning  rule  G-37  on 
political  contributions  and  prohibitions 
on  municipal  securities  business.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 


7  17  CKR  200.30-3(a)(12l  119931  . 


<  The  Board  plans  to  publish  ibe  iQleipr«uik>M 
in  the  August  1994  MSRB  Repons  (VoL  14.  no.  4. 
pp  27-32).  The  interpreutions  also  are  avaiUble  iot 
inspection  and  copying  at  the  Commtsfion's  pc;b.'rc 
rpferencc  room  and  at  the  Board. 
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Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  April  7, 1994,  the  Commission 
approved  Board  rule  G-37.  concerning 
political  contributions  and  prohibitions 
on  municipal  securities  business.^  In 
response  to  numerous  inquiries  received 
by  the  Board  concerning  the  application 
of  the  rule,  on  May  24. 1994,  the  Board 
filed  with  the  Commission  a  Question 
and  Answer  ("Q&A")  interpretation  of 
the  rule.'  Since  that  time,  the  Board  has 
continued  to  receive  questions 
concerning  the  rule.  Thus,  in  an  effort 
to  further  assist  dealers  in 
understanding  and  complying  with  rule 
G-37,  the  Board  is  filing  this  second 
Q&A  relating  to  rule  G-37.  As 
previously  stated,  the  Board  will 
continue  to  monitor  the  application  of 
rule  G-37,  and.  from  to  time,  will 
publish  additional  notices  of 
interpretations,  as  necessary. 

The  Board  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules  shall  be  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  municipal  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Because  the  proposed  rule  change 
would  apply  equally  to  all  brokers, 
dealers  and  municipal  securities 
dealers,  the  Board  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


-  Sr-curities  Exchange  Act  Release  No.  3.1B6B 
(April  7.  1994).  59  FR  17621  (April  13.  1904).  The 
rule  applies  lo  contributions  made  on  and  after 
April  25.  1994. 

^  See  Securities  Exchange  Act  Release  No.  34l(il 
()une6.  1994).  59  FR  30379  (June  13.  1994).  The 
interpretations  were  published  in  the  |une  1994. 
MSRJl  Reports. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(AKi)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder  because  the  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board. 

At  any  time  w  ithin  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act.  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act- 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments.'all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Board.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-94-1 5  and  should  be 
submitted  by  September  21, 1994. 

For  the  Commission  by  the  Division  of 
Market  Reguldtion.  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
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[Release  No.  34-04596;  File  No.  SR-NYSE- 
93-37] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  to  a  Proposed  Rule 
Change  Relating  to  Annendments  to 
Rules  450  ("Restriction  on  Giving  of 
Proxies"),  451  ("Transmission  of  Proxy 
Material"),  452  ( 'Giving  Proxies  by 
Member  Organizations")  and  465 
("Transmission  of  Interim  Reports  and 
Other  Material") 

August  25.  1994. 
I.  Introduction 

On  October  22,  1993,  the  New  York 
Stock  E.Kchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-^ 
thereunder.^  a  proposed  rule  change  to 
amend  various  exchange  rules. 

Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  January  12. 1994.' 
On  April  22, 1994.  the  NYSE  submitted 
to  the  Commission  Amendment  No.  1  to 
the  proposal.*  Five  comment  letters 
were  received  on  the  proposal. ^  This 


'  15  U.S.C.  78s(b)(l)  (1988). 

2  17  CFR  240  19l>-4  (1993). 

'  Securities  Exchange  Act  Release  No.  33437 
(lanuar>'  5.  1994).  59  FR  1773  (January  12.  1994). 

<  See  letter  frpm  James  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  to  Cheryl  Evans 
Dunfee.  Attorney.  Conunission.  dated  April  21. 
1994.  Amendment  No.  1  to  the  proposal  made 
certain  clarihing  changes  to  the  text  of  the 
proposed  amendments  to  the  NYSE  Rules.  In 
addition,  accompanying  Amendment  No.  1  was  a 
draft  NYSE  Information  Memo  to  members  which 
discusses  the  substance  of  the  amendments  lo 
NYSE  Rules  450,  451.  452  and  465.  The  Information 
Memo  provides  that  the  written  designation  of  the 
registered  investment  adviser:  be  signed  by  the 
beneficial  owner  of  securities:  be  addressed  to  the 
member  organization:  include  the  name  of  the 
designated  im-estment  adviser,  and  spccifv'  that  the 
investment  adviser  is  being  designated  to  receive 
the  proxy  and  related  materials  and  vote  the  proxy. 
It  also  requires  NYSE  member  organizations  to 
assure  themselves  that  the  designated  investment 
adviser  is  registered  under  <he  Investment  Advisors 
Act  of  1940.  and  that  such  adviser  exercises 
investment  discretion  pursuant  to  an  advisory 
contract,  and  maintains  records  substantiating  this 
information.  The  Information  Memo  further 
specifies  that  beneficial  owners  of  securities  have 
an  unqualified  right  at  any  time  to  rescind 
designation  of  the  investnwnt  adviser  to  receive 
materials  and  to  vote  proxies.  The  rescission  must 
be  in  ivriling  and  submitted  to  the  member 
organization.  On  .August  15.  1994.  the  NYSE 
submitted  a  revised  draft  Information  Memorandum 
that  added  a  statement  that  member  organizations 
may  wish  to  provide  consolidated  proxies  and 
reliitt'd  materials  to  investment  advisers  designated 
by  beneficial  owners  to  exercise  voting  discretion. 

^  Sfc  letters  from:  Roger  Hertog.  President. 
.Sanfnrd  C.  Borns'pin  &  Co..  Inc..  to  Jonathan  G. 


order  approves  the  proposed  rule 
change  including,  on  an  accelerated 
basis.  Amendment  N0..I. 

II.  Description  of  the  Proposal 

The  Exchange  is  amending  several 
NYSE  Rules  related  to  the  giving  of 
proxies  and  the  transmission  of  proxy 
and  other  related  materials.  Specifically, 
the  NYSE  is  amending  NYSE  Rules: 
450 — Restriction  on  Giving  of  Proxies; 
451 — Transmission  of  Proxy  Material; 
452 — Giving  Proxies  by  Member 
Organization,  and  465— Transmission  of 
Interim  Reports  and  Other  Material. 

The  proposed  amendments  to  NYSE 
Rules  450.  451,  452  and  465  will  permit 
investment  advisers  registered  under  the 
Investment  Advisers  Act  of  1940  who 
exercise  investment  discretion  pursuant 
to  an  advisory  contract  and  who  have 
been  designated  in  writing  by  the 
■beneficial  owner,  to  receive  proxy 
soliciting  materials,  annual  reports  and 
other  related  material  and  to  vote 
proxies  in  lieu  of  the  beneficial  owners 
of  securities.  The  term  investment 
adviser  is  defined  to  include  a  registered 
broker-dealer  (e.g.,  a  member 
organization). 

Currently,  NYSE  Rules  prohibit  a 
member  organization  from  voting 
proxies,  on  a  discretionary  basis,  on 
securities  held  in  its  custody,  unless  the 
securities  are  beneficially  owned  by-a 
member  organization,  the  beneficial 
owner  has  failed  to  provide  the  member 
organization  with  voting  instructions 
and  the  subject  of  the  vote  is  non- 
substantive, or  the  member  organization 
is  the  investment  manager  for  an  ERISA 
account.  Currently.  NYSE  Rules  also 
require  transmission  of  proxy  and 
related  issuer  materials,  as  well  as  proxy 
voting  instructions,  to  each  beneficial 
owner  of  stock  held  in  the  member 
organization's  possession  and  control. 
Rule  451,60  explicitly  requires  that 
proxy  material  be  sent  to  a  beneficial 
owner  even  though  such  owner  has 
instructed  the  member  organization  not 
to  do  so.* 

According  to  the  Exchange,  a  number 
of  member  organizations  along  with  the 
Investment  Adviser  Committee  of  the 
Securities  Industry  Association  ("SIA  ") 


Kalz,  Secretary.  Commis>ion.  daind  January  27. 
1994:  Coleman  Wonham.  HI,  President.  Davenport 
4  Co.  of  Virginia,  Inc.  lo  Secretar>-,  Commisision, 
ilalcd  January  28. 1994;  Kenneth  S.  Spirer.  Ccnerdl 
Counsel,  Merrill  Lynch,  to  Jonathan  Katz.  .Secretary. 
Commission,  dated  February  1,  1994:  Burton  M. 
Knndelman.  First  Vice  President.  .Senior  Attorney. 
I)ean  Witter  Reynolds.  Inc..  to  Jonathan  K.it2. 
Secretary,  Commission,  dated  January  27.  1994: 
Paul  S.  Gottlieb.  Chairman,  Investment  Adviser 
(Committee.  Seoirilies  Kiduslry  A.ssociation.  lo 
Jonathan  Katz.  Secretary.  Commission,  dated 
K«>bruary  9. 1994. 

"  See  NYSE  Rule  451.60— Duty  to  transmit  even 
when  requesliHl  not  to. 


informed  the  Exchange  that  many  of 
their  customers  who  have  their  accounts 
managed  by  investment  advisers  do  not 
want  to  receive  proxy  related 
information  and  annual  reports,  or  vote 
the  proxy.  These  member  organizations 
have  indicated  that  their  customers 
would  rather  have  the  professionals, 
whom  they  pay  to  manage  their 
accounts,  represent  their  interests 
relative  to  the  companies  in  which  they 
own  stock  because  the  professionals  are 
better  qualified.  In  addition,  the 
Exchange  states  that  banks,  investment 
advisers,  and  broker-dealers  who  are  not 
subject  to  the  Exchange's  or  similar 
rules  may  receive  proxy  material  and 
vote  proxies  on  behalf  of  their 
customers  in  accordance  with  fiduciary 
obligations  set  forth  by  contractual 
arrangement.  Accordingly,  the  Exchange 
is  making  the  following  changes  to 
permit  beneficial  owners  to  designated 
investment  advisers  that  are  registered 
broker-dealers  to  receive  materials  and 
proxies  and  to  vote  proxies. 

NYSE  Rule  450— Restrictions  on 
Giving  of  Proxies — currently  provides 
that  no  member  organization  shall  give 
or  authorize  the  giving  of  a  proxy  to  vote 
-  stock  registered  in  its  name,  or  in  the 
name  of  its  nominee,  except  as  required 
or  permitted  under  the  provisions  of 
Rule  452,  unless  the  member 
organization  is  the  beneficiary  owner  of 
the  stock.  The  Exchange  proposes  to  add 
an  exception  (paragraph  (2))  to  Rule 
450,^  that  would  provide  that  any 
person  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940  who  exercises  investment 
discretion  pursuant  to  an  advisory 
contract  for  the  beneficial  owner  and 
who  has  been  designated  in  writing  by 
the  beneficial  owner  to  vote  the  proxies 
for  sto<:k  which  is  in  the  possession  or 
control  of  the  member  organization,  may 
vole  such  proxy. 

NYSE  Rule  451— Transmission  of 
Proxy  Material — generally  provides  fh.if, 
whenever  a  person  soliciting  proxies 
furnishes  a  member  organization  copies 
of  all  soliciting  material  which  the 
person  is  sending  to  regi.stered  holders, 
and  satisfactory'  assurance  that  he  will 
reimburse  such  member  organization  for 
ail  out-of-pocket  expen.scs  incurred  by 
such  member  in  connet^-tion  with  sui.h 
solicitation,  such  menil)ersh.ill  transmit 
to  each  beneficial  owner  of  stock  which 


•"  Ihc  first  exception  to  Rule  450— )Vir.i|cr..ph  ll>— 
prov  ides  that  any  mcmbur  orgdntz.tiMjn  •te'.igiv*titl 
by  a  named  fiduci.iry  ,js  ibe  invoMnicnl  ii-i.iii„i;t<r  of 
slock  hold  as  assets  of  an  ERISA  Plan  th.il  e%pr<'Nsly 
grants  di.scrMion  to  the  investment  mana<^r  to 
man.ige.  acquire  or  dispose  ol  any  pUn  jss.>i  ,.nd 
which  has  not  expressly  reserved  the  yroxy  voting 
right  for  the  named  fiduciary  may  vote  the  proxies 
in  accordance  with  its  ERIS.\  Pljn  fiduciary 
re.s|)onsihilities. 


is  in  its  possession  or  control,  the 
material  furnished.  The  Exchange  is 
amending  Rule  451,  paragraph  (a)  to  add 
the  requirement  that  the  member 
organization  may  also  transmit  the 
soliciting  material  to  an  investment 
adviser  registered  under  the  InvesUnent 
Advisers  Act  of  1940  who  exercises 
investment  discretion  pursuant  to  an 
advisory  contract  for  the  beneficial 
owner  and  has  been  designated  in 
writing  by  the  beneficial  ov«ier  of  such 
stock  ("designated  investment  adviser") 
to  receive  soliciting  material  in  lieu  of 
the  beneficial  owner. 

The  Exchange  also  is  amending  Rules 
451(b)(1)  and  (2),  which  deal  with  what 
soliciting  material  the  member 
organization  receiving  proxy 
information  shall  transmit  and  when 
such  transmission  shall  occur.  As 
amended.  Rule  451(b)(1)  provides  that 
the  member  organization  may  transmit, 
with  soliciting  material,  a  request  for 
voting  instructions  and  a  statement  to 
the  effect  that,  if  such  instructions  are 
not  received  by  the  tenth  day  before  the 
meeting,  the  proxy  may  be  given  at 
discretion  by  the  ovmer  of  record  of  the 
stock,  provided  that  such  statement  may 
be  made  only  when  the  proxy  soUciting 
material  is  transmitted  to  the  beneficial 
owner  of  the  stock  or  to  the  beneficial 
owner's  designated  investment  adviser 
at  least  fifteen  days  before  the  meeting. 
As  amended,  Rule  451(b)(1)  also 
provides  that  when  the  proxy  soliuting 
material  is  transmitted  to  the  beneficial 
owner  of  the  stock  or  to  the  beneficial 
owner's  designated  investment  adviser 
twenty-five  days  or  more  before  the 
meeting,  the  statement  accompanying 
such  material  shall  be  to  the  effect  that 
the  proxy  may  be  given  fifteen  days 
before  the  meeting  at  the  discretion  of 
the  owner  of  the  record  of  the  stock. 

Rule  451(b)(2),  as  amended,  provides 
thai,  instead  of  the  material  submitted 
unduT  Rule  451(b)(1),  the  member 
organization  may  transmit  with  the 
salii:iting  material  a  signed  proxy 
iniiiujting  the  number  of  shares  held  for 
the  birieficiul  owner  and  bearing  a 
syniliui  identif\ing  the  proxy  records  of 
sui.h  nreinber  organization,  and  a  letter 
informing  the  beneficial  owner  or  the 
betieilcial  owner's  designated 
investment  adviser  of  the  necessity  for 
completing  the  proxy  form  and 
forwiirdiiig  it  to  the  person  soliciting 
proxies  in  order  that  tlie  shares  may  be 
n!pr(!sent(;d  at  the  meeting. 

Tile  Ext.hange  also  is  modifying  two 
Sii|){)lementary  Material  provisions  to 
Rule  431.  Supplementary  Material  .10— 
Annual  Reports — is  being  amended  to 
provide  that  annual  reports  shall  be 
tr.Tnsmilted  to  beneficial  owners  or  to 
beneficial  owners'  designated 
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investment  advisers  under  the  same 
conditions  as  those  applying  to  proxy 
soliciting  material  under  Rule  451  even 
though  it  is  not  proxy  soliciting  material 
under  the  proxy  rules  of  the 
Commission.  Supplementary  Material 
.60 — Duty  to  transmit  even  when 
requested  not  to— currently  provides 
that  proxy  material  must  be  sent  to  a 
beneficial  owner  even  though  such 
owner  has  instructed  the  member 
organization  not  to  do  so.  The  Exchange 
is  quali^ang  the  provision  so  that  proxy 
material  must  be  sent  even  though  the 
beneficial  owner  has  instructed  not  to 
do  so,  unless  the  beneHcial  owner  has 
instructed  the  member  organization  in 
v^iting  to  send  such  material  to  the 
beneficial  owner's  designated 
investment  adviser. 

The  Exchange  also  is  adding 
provisions  for  a  beneHcial  owner's 
designated  investment  adviser  to  Rule 
452— Giving  of  Proxies  by  Member 
Organization,  Voting  procedure  without 
instructions.  As  amended,  the  Rule 
provides  that  a  member  who  has 
transmitted  proxy  soliciting  material  to 
the  beneficial  owner  of  stock  or  to  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940  who 
exercises  investment  discretion 
pursuant  to  an  advisory  contract  for  the 
beneHcial  owner  and  has  been 
designated  in  writing  by  the  beneficial 
owner  of  such  stock  ("designated 
investment  adviser")  to  receive 
soliciting  material  in  lieu  of  the 
beneficial  owner  and  solicited  voting 
instructions  in  accordance  with  the 
provisions  of  Rule  451,  and  who  has  not 
received  instructions  from  the  beneficial 
owner  or  from  the  beneficial  owner's 
designated  investment  adviser  by  the     . 
date  specified  in  the  statement 
accompanying  such  material,  may  give 
or  authorize  giving  of  a  proxy  to  vote 
such  stock,  provided  certain 
enumerated  conditions  are  met. 

The  Exchange  is  making  two  changes 
to  Rule  452  Supplementary  Material 
.10 — Giving  a  Proxy  To  Vote  Stock.  As 
amended,  paragraphs  (1)  and  (2)  state 
that  a  member  organization  may  give  a 
proxy  to  vote  stock  provided  that:  (1)  It 
has  transmitted  proxy  soliciting  material 
to  the  beneficial  owner  of  stock  or  to  the 
beneficial  owner's  designated 
investmeJit  adviser  in  accordance  with 
Rule  451  and  (2)  it  has  not  received 
voting  instructions  from  the  beneficial 
owner  or  from  the  beneficial  owner's 
designated  investment  adviser  by  the 
date  specified  in  the  statement 
accompanying  such  material.  The 
remaining  condition  in  paragraph  (3)  is 
unchanged. 

Rule  465 — ^Transmission  of  Interim 
Reports  and  Other  Material — currently 


provides  that  a  member  organization, 
upon  request  by  a  company,  and  when 
furnished  with  copies  of  interim  reports 
of  earnings  or  other  material  sent  to 
stockholders,  and  satisfactory  assurance 
that  it  will  be  reimbursed  by  such 
company  for  out-of-pocket  expenses  , 
shall  transmit  such  reports  of  material  to 
each  beneficial  owner  of  stock  of  such 
company  held  by  the  member 
organization  and  registered  in  a  name 
other  than  the  name  of  the  beneficial 
owner.  The  Exchange  is  qualifying  Rule 
465  by  adding  the  following  to  the  end 
of  the  Rule:  "unless  the  beneficial 
owner  has  instructed  the  member 
organization  in  writing  to  transmit  such 
reports  or  material  to  a  designated 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940  who 
exercises  investment  discretion 
pursuant  to  an  advisory  contract  for 
such  beneficial  owner." 

The  Exchange  states  that  the  proposed 
rule  change  will  not  diminish  a 
beneficial  owner's  rights  to  receive 
proxy  related  materials  and  to  vote 
proxies.  Rather,  it  will  give  beneficial 
owners  the  option  to  designate  their 
investment  adviser  as  the  person  to 
receive  such  materials  and  to  vote 
proxies.  The  Exchange  also  believes  that 
the  changes  will  enable  member 
organizations  to  comply  with  customer 
desires  concerning  transmission  of 
proxy  materials  and  proxy  voting. 

III.  Discussion  of  Comments 

The  Commission  received  five 
comment  letters  recommending 
approval  of  this  proposal.  In  its 
comment  letter,  Sanford  C.  Bernstein  & 
Co.,  Inc.  ("Sanford")  strongly  endorses 
the  NYSE's  proposed  rule  changes 
relating  to  voting  of  proxies  and 
transmission  of  proxy  and  related  issuer 
material.8  Sanford  states  that  for  many 
years  those  clients  for  which  it  acts  as 
an  investment  adviser,  managing 
accounts  and  purchasing  securities, 
have  requested  that  it  vote  proxies  and 
receive  annual  reports  and  other  related 
materials  in  connection  with  the 
securities  they  own.  Sanford  asserts  that 
its  clients  find  it  incomprehensible  that 
they  may  give  Sanford  the  power  to 
determine  the  securities  to  be  bought 
and  sold  but  are  not  able  to  give  them 
the  ability  to  vote  their  proxies. 

Sanford  asserts  that  when  clients 
open  an  advisory*  account  they  often  do 
so  in  order  to  obtain  the  professional 
money  management  services  of  the 
adviser  and  because  they  have 
determined  that  they  do  not  have  the 


time,  expertise,  or  desire  to  handle  their 
own  investments,  and  they  often  do  not 
want  to  be  responsible  for  proxy  voting 
or  to  receive  voluminous  issuer  reports. 
Sanford  also  asserts  that  such  clients 
have  no  need  for  issuer  materials  since 
they  have  already  determined  that  the 
adviser  is  to  have  authority  to  make 
investment  decisions.  Sanford  believes 
that  since  such  advisory  clients 
frequently  have  little  familiarity  with  or 
knowledge  of  specific  securities,  they 
are  often  ill  equipped  to  vote  proxies 
from  such  issuers. 

The  Sanford  letter  emphasizes  that 
clients  retain  investment  advisers  with 
the  expectation  that  financial 
management  includes  the  expertise  to 
vote  proxies  and  that  voting 
responsibility  should  be  placed 
wherever  the  client  chooses.  Finally, 
Sanford  points  out  that  the  proposed 
changes  to  the  NYSE  Rules  will  not 
require  a  beneficial  owner  to  grant 
authority  to  vote  his  proxies  b\it  they 
will  merely  permit  such  owners  to 
delegate  such  authority  if  they  so  desire. 
Likewise,  non-discretionary  clients  may 
still  vote  proxies  themselves. 

In  its  comment  letter,  Davenport  &  Co. 
of  Virginia,  Inc.  ("Davenport")  strongly 
supports  the  proposed  changes.^ 
Davenports  states  that  it  acts  as  an 
investment  adviser  to  over  five  hundred 
clients  and  a  significant  number  of  its 
clients  have  expressed  dismay  over 
existing  proxy  mailing  and  voting 
regulations.  Davenport  believes  that  its 
clients  will  be  best  ser\'ed  by  permitting 
,  investment  advisers  who  have  custody 
of  and  exercise  discretion  over  client 
accounts  the  opportunity  to  render  the 
additional  service  of  voting  proxies. 

In  its  comment  letter,  Merrill  Lynch. 
Pierce.  Fenner  &  Smith  ("Merrill 
Lynch")  supports  the  proposed  changes 
to  the  NYSE  Rules  and  encourages  their 
approval. »°  Merrill  Lynch  states  that  it 
believes  that  the  proposed  amendments 
appropriately  recognize  the  increased 
utilization  of  registered  investment 
advisers  by  its  clients  and  appropriately 
permits  its  clients  to  designate  the 
investment  adviser  to  vote  proxies  and 
receive  proxy  related  issuer  materials 
with  respect  to  securities  in  clients' 
managed  accounts. 

In  its  comment  letter.  Dean  Witter 
Reynolds.  Inc.  ("Dean  Witter")  supports 
the  proposed  changes  because  they 
benefit  its  clients  as  well  as  other  NYSE 


"Scf  letter  from  Roger  Herlog.  President.  Sanford 
C.  Bernstein  &  Co..  Inc..  to  Jonathan  G.  Katz. 
Sccretar>-.  Commission,  dated  January  27. 1994. 


'•'See  letter  from  Coleman  Worthman  111. 
President.  Davenport  &  Co.  of  Virginia.  Inc..  to 
Secretary.  Commission,  dated  January  28.  1994. 

'"See  letter  from  Kenneth  S.  Spirer.  General 
Counsel.  Merrill  Lynch.  Pierce.  Fenner  &  Smith, 
hic..  to  Jonathan  Katz.  Secretary.  Commission, 
dated  lanuarv  27, 1994. 


member  firms."  Dean  Witter  also  states 
that  when  a  client  instructs  an 
investment  adviser  to  act  with 
discretion  to  implement  an  investment 
strategy,  the  client  expects  that  such 
management  power  includes  the 
expertise  to  vote  proxies.  Dean  Witter 
states  that  it  has  an  increased  number  of 
managed  accounts  and  it  has  received 
many  requests  from  clients  who  wish  to 
be  relieved  of  the  responsibility  of  proxy 
voting  and  the  receipt  of  voluminous 
numbers  of  reports  by  corporate  issuers. 
In  its  comment  letter,  the  Investment 
Adviser  Committee  of  the  Securities 
Industry  Association  ("SIA  Committee") 
strongly  supports  the  proposed 
amendments  to  certain  rules  governing 
the  voting  of  proxies  as  well  as  the 
transmission  of  proxy  and  issuer  related 
materials.  The  SIA  Committee  comment 
letter  states  that  the  proposed  changes  to 
NYSE  Rules  450.  451.  452  and  465    ' 
resulted  fit)m  clients  of  member  firms 
expressing  their  desire  to  have  such 
firms  act  on  their  behalf  whenever  they 
are  designated  investment  advisers.  The 
SIA  Committee  states  that  the  proposed 
changes  coincide  with  the  growing 
regulatory  perspective  that  an 
investment  adviser's  fiduciary 
obligations  include  the  voting  of  proxies 
unless  otherwise  directed  by  the  clients. 

The  SIA  Committee  letter  concludes 
that  overall,  the  requested  relief  would 
enhance  the  effectiveness  of 
discretionary  account  management  and 
provide  a  service  fi^uently  requested 
by  clients.  While  principles  of  corporate 
governance  mandate  that  beneficial 
owners  of  securities  should  have 
relevant  information  about  issuers  of 
those  securities,  this  is  not  necessarily 
the  case  when  a  beneficial  owner  has  set 
up  an  investment  advisory  account 
wherein  discretion  is  given  to  the 
investment  adviser  to  implement  a 
suitable  investment  strategy.  In  this 
instance,  virtually  all  clients  give 
discretion  to  their  investment  adviser  to 
implement  an  investment  strategy  that 
is  suitable  for.  and  best  reflects,  client 
objectives.  The  SL\  Committee  goes  on 
to  state  that  when  an  investment 
advisory  account  is  set  up  it  is  almost 
always  the  case  that  the  client  does  not 
want  the  burden  of  receiving  issuer 
mailings.  Such  clients  have  generally 
determined  that  they  do  not  have  the 
time,  expertise  or  desire  to  handle  their 
own  investments.  Similarly,  such 
clients  ft^quently  do  not  want  to  be 
recipients  of  voluminous  issuer  reports 


' '  See  letter  from  Burton  M.  Fendelman.  First 
Vice  President.  Senior  Attorney.  Dean  Witter 
Reynolds.  Inc..  to  Jonathan  Katz,  Secretary. 
Commission,  dated  January  2*.  'JJ94. 


that,  for  a  fully  diversified  account,  can 
be  described  as  "mountainous." 

The  SIA  Committee  states  that  clients 
with  investment  advisory  accounts 
generally  do  not  need  to  receive  issuer 
mailings  or  proxy  materials  since  it  is 
the  adviser  that  has  the  authority  and 
obligation  to  decide  upon  purchases  and 
sales  in  the  account.  Clients  frequently 
have  little  or  no  role  in  the  selection  of 
specific  securities  in  a  discretionary 
account  and  thus,  they  often  have  little 
or  no  familiarity  with  or  knowledge  of 
issuers  and  will  be  ill  equipped  to  vote 
provide  from  such  issuers. 

The  SIA  Committee  comment  letter 
also  states  that  NYSE  member 
organizations  are  at  a  competitive 
disadvantage  with  advisers  not  subject 
to  NYSE  regulation.  The  SL^  states  that 
investment  advisers  that  are  not 
registered  as  NYSE  or  National 
Association  of  Securities  Dealers 
("NASD")  members  are  able  to  enter 
into  agreements  with  discretionary 
clients  to  vote  the  client's  securities. 
According  to  the  SIA  Committee,  clients 
are  seeking  to  delegate  proxy  voting 
with  increasing  frequency  and  rather 
than  receive  voluminous  issuer 
material,  some  potential  clients  have 
chosen  not  to  open  advisory  accounts 
and  some  existing  clients  have  actually 
closed  investment  accounts.  The  SIA 
Committee  concludes  that  compelling 
NYSE  member  firms  to  continue  to  send 
such  materials  to  a  segment  of  clients 
who  do  not  need  or  want  them  serves 
no  purpose  and  can  only  alienate  a 
potential  client  base. 

The  SIA  Committee  concludes  by 
emphasizing  that  the  proposed  changes 
would  not  reduce  a  client's  right  either 
to  vote  proxies  or  receive  issuer 
materials,  but  rather  would  enhance  a 
NYSE  member's  abilhy  to  comply  with 
client  instructions  under  specific 
circumstances. 

rv.  Discussion  and  Conclusion 

The  Commission  finds  the  proposed 
rule  change  to  be  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  with  the  requirements  of 
Sections  6(b)(5)  of  the  Act.  Section 
6(b)(5)  of  the  Act  provides,  inter  alias, 
that  the  rules  of  an  exchange  be 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and   . 
open  market. 

The  Commission  believes  that 
allowing  investors  to  designate  an 
investment  adviser  to  receive  proxy  and 
related  issuer  materials  and  vote  their 
proxies  removes  impediments  to  a  free 
and  open  market.  As  noted  by  the 
commenters,  investors  have  been 


requesting  that  investment  advisers  be 
authorized  to  receive  issuer  materials 
and  vote  proxies  for  the  investor. 
Investors  choosing  an  investment 
adviser  arrangement  may  feel  that  thev 
do  not  need  to  receive  issuer 
information  since  the  investment 
adviser  is  making  investment  decisions 
on  the  investor's  behalf.  The 
Commission  acknowledges  that 
investors  might  view  the  receipt  of 
issuers  materials  and  the  ability  to  vote 
proxies  as  part  of  the  investment 
adviser's  continuing  activities  in 
managing  customer  accounts. 
Furthermore,  the  Commission 
acknowledges  that  some  investors,  in 
choosing  to  utilize  the  services  of  an 
investment  adviser,  are  indicating  that 
they  do  not  have  the  knowledge  or 
inclination  to  review  complicated  issuer 
.  or  proxy  materials  or  to  vote  proxies. 
These  investors,  in  particular,  may  feel 
frustrated  when  inundated  with 
unwanted  issuer  materials. 
Furthermore,  the  Commission  believes 
that  the  proposed  rule  change  will 
permit  the  investment  adviser  to  make 
more  expedient,  informed  investment 
decisions,  thereby  facilitating  securities 
transactions  in  accordance  with  the  Act. 
For  these  reasons,  the  Commission 
believes  that  the  proposed  rule  change 
appropriately  gives  investors  the 
freedom  to  choose  whether  to  receive 
proxy  and  related  issuer  materials  and 
vote  the  proxies  or  to  designate  an 
investment  adviser  to  perform  these 
functions  on  their  behalf. 

Section  6(b)(5)  of  the  Act  also 
provides  that  the  rules  of  an  exchange 
should  protect  investors  and  the  public 
interest.  The  Commi^ion  believes  that 
the  proposed  rule  change  is  consistent 
with  the  public  interest  and  the 
protection  of  investors.  The  Commission 
notes  that  the  rule  change  permits 
investors  who  wish  to  receive  and  vote 
proxies  and  receive  other  issuer 
materials  to  continue  to  do  so.  The 
proposed  rule  change  affords  beneficial 
owners  the  choice  to  delegate  this 
authority  when  the  beneficial  owner  has 
already  granted  discretion  in  his 
investment  account  to  an  investment 
adviser.  In  addition,  investors  will  have 
the  authority  to  rescind  designation  of    • 
an  investment  adviser  at  any  time,  and, 
prior  to  the  effective  date  of  such 
designation,  member  organizations  must 
provide  beneficial  owTiers  written  notice 
of  their  right  to  rescind  the  designation. 
Finally,  the  Commission  believes  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(8)  of  the  Act.  which 
requires  that  the  rules  of  an  exchange 
not  impose  any  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  .Act. 
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The  CommissioD  believes  the  proposed 
rule  change  should  serve  to  eliminate 
unnecessary  burdens  on  cx)mpetition  in 
recognition  that  advisers  not  subject  to 
NYSE  rules  already  are  able  to  vote 
proxies  for  their  clients. 

The  Commission  finds  good  cause  to 
accelerate  approval  of  Amendment  No. 
1.  Amendment  No.  1  made  clarifying, 
technical  changes  to  the  text  of  the  rule, 
and  did  not  propose  new  substantive 
provisions  to  the  proposed  rule  change. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bJ(2) "  of  the  Act.  that  the 
proposed  rule  chance  (SR-NYSE-93- 
37)  is  approved,  including  Amendment 
No.  1  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai;garet  IL  McFarland, 

Deputy  Secretary. 

|FR  Doc  94-21475  Filed  R-30-tM.  8:45  amj 

BILLING  CODE  Mt»-OV-M 

[Ret.  NO.  IC-20S03;  812-9040} 

Invesco  Treasurer's  Series  Trust: 
Notice  of  Application 

August  25.  1994. 

AGENCY:  Securities  and  Exchange 

Coinmissioo  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APnJCAtrr:  Invesco  Treasurer's  Series 
Trust  ("Invesco"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  rule 
24f-2  under  the  Act. 
SUMMARY  Of  APPLICATtON:  Invesco  . 
rt-quests  an  order  to  permit  it  to  pay  a 
share  registration  fee  due  under  rule 
24f-2  for  its  1993  fiscal  year  based  on 
net  sales,  i.e.,  new  sales  minus 
redemptions,  rather  than  on  gross  sales, 
■  I.e.,  with  no  credit  for  redemptions. 
FILING  DATE:  The  application  was  filed 
on  June  7. 1994. 

HEARING  DR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  parties  may  request  a  hearing 
by  wTiticg  to  the  SEC's  Secretarj:  and 
seni'ing  applicant  with  a  copy  oithe 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 
by  5:30  p.m.  on  September  19,  1994. 
and  should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  t«rtificate  of 
service.  Hearing  requests  should  state 
die  nature  of  tlie  writer's  interest,  the 
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reason  for  the  request,  and  the  issues 

contested.  Persons  may  request 

notification  of  a  hearing  by  writing  to 

the  SEC's  Secretary. 

ADDRESSES:  SecTetar>'.  SEC,  450  5th 

Street.  N.W..  Washington,  DC  20549. 

Applicant,  7800  E.  Union  Ave.,  Suite 

800,  Denver,  Colorado  80237. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  llie 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Invesco,  a  registered  open-end 
investment  company,  filed  a  declaration 
pursuant  to  rule  24f-2  under  the  Act  to 
register  an  indefinite  amount  of  shares 
under  the  Securities  Act  of  1933. 

2.  An  investment  company  that  has 
filed  a  declaration  under  rule  24f-2 
must  Die  annual  notices  with  the  SEC 
and  pay  share  registration  fees  for  shares 
sold  in  the  previous  fiscal  year.  If  the 
rule  24f-2  notice  is  filed  within  two 
months  after  the  close  of  the  investment 
company's  fiscal  year,  the  amount  of  the 
registration  fee  is  based  on  net  sales 
(new  sales  minus  redemptions)  in  the 
year  in  question.  If  the  rule  24f-2  notice 
is  not  filed  within  two  months,  the 
registration  fee  is  based  on  gross  sales 
(with  no  credit  for  redemptions).  At  the 
latest,  the  nde  24f-2  notice  along  with 
the  appropriate  registration  fee  must  be 
filed  within  six  months  after  the  end  of 
an  investment  company's  fiscal  year. 

3.  Invesco 's  fiscal  year  ends  on 
December  31.  Invesco's  transfer  agent 
mailed  Invesco's  rule  24f-2  notice  for 
fiscal  year  1993  on  Febniary  21, 1994. 
seven  days  before  the  deadline.  The 
filing  was  not  received  in  the  SEC's  mail 
room  until  March  1,  1994,  however,  and 
was  rejected  as  being  too  late  to  be 
eligible  for  a  n^stration  fee  based  on 
net  sales.  If  Invesco  had  filed  the  rule 
24f-2  notice  within  the  two  month 
period,  it  would  not  have  been  required 
to  pay  any  registration  fee  because  of  net 
redemptions  in  fiscal  year  1993.  Since 
its  filing  was  late,  the  rule  requires 
Invesco  to  pay  a  registration  fee  basod 
on  gross  sales,  which  would  equal 
$2.S2,n07. 

Legal  .\nalysis 

1.  Section  fi(c)  permits  the  SEC  to 
exempt  any  person,  security,  or 
transaction  from  any  provisions  of  the 


Act  if  and  to  the  extent  the  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  AcL'  In  addition,  the 
SEC  must  find  that  an  investment 
company  was  not  at  fault  to  grant  an 
exemption  from  the  two  month  filing 
deadline  of  rule  24f-2.  • 

2.  Invesco  believes  that  its  agent  acted 
reasonably  and  in  good  faith  in  mailing 
its  rule  24f-2  notice  seven  days  before    - 
the  filing  deadline.  Invesco  states  that 
the  delay  in  receipt  of  its  filing  was 
caused  by  the  fact  that  at  the  time  the 
rule  24f-2  notice  was  mailed,  the 
United  States  Postal  Service's 
performance  in  delivering  the  mail  was 
"comparatively  poor."  According  to 
Invesco,  this  resulted,  in  part,  from 
extreme  weather  conditions  in  the  early 
part  of  1994.  Invesco  believes  that  it  was 
reasonable  to  assume  that  mailing  the 
rule  24f-2  notice  seven  days  before  the 
filing  deadline  would  assure  timely 
receipt  by  the  SEC.^ 

3.  Rule  24e-2  under  the  Act  permits 
open-end  investment  companies  to 
register  a  definite  number  of  shares,  in 
addition  to  the  indefinite  number  or 
amount  registered  under  rule  24f-2.  For 
a  nominal  amount,  an  investment 
company  that  had  redemptions  during, 
the  prior  fiscal  year,  but  missed  the  rule 
24f-2  two  month  deadline,  may  register 
a  definite  number  of  shares  under  rule 
24e-2  equal  to  the  number  of  shares 
redeemed.  Shares  registered  under  rule 
24e-2  then  can  be  used  in  future  years 
to  offset  registration  fees  due  under  rule 
24f-2  when  the  company  has  net  sales. 
Invesco,  however,  does  not  believe  that 
its  net  sales  in  the  foreseeable  future 
will  be  close  to  the  level  necessar\'  to 
use  such  a  credit  fully. 

4.  Invesco  also  believes  that  it  is 
appropriate  in  the  public  interest  not  to 
burden  Invesco  and  its  shareholders 
with  a  registration  fee  based  on  gross 
sales.  Thus,  Invesco  requests  an 
exemption  under  section  6(c)  from  rule 
24f-2  to  permit  it  to  pay  the  registration 
fee  based  on  net  sales  even  though  their 
rule  24f-2  notice  for  fiscal  year  1903 
was  not  filed  by  February  28,  1994. 


'  Sec  Detision  ol  Ihe  Comptroller  General  of  tlie 
United  Slates.  File  Na  B-239rG9.2  (July  2-}.  1992). 

'The  United  States  Postal  Servicp  reienlly 
reported  'ha\  95.3%  of  first  class  letters  art" 
delivered  within  four  days  (USPS.  Origin- 
Uei^linatJon  liiib.  Sys.  Q.  Stat.  Rep.  Postal  Quarter 
II  (1994).!f  the  requested  order  is  granted,  the 
Division  of  Invustment  Management  will  apply  a 
four  day  standard  in  p^'aluating  future  exemptix'e 
rcqjOTts  in  which  an  investment  company  used  the 
Postal  Service  to  deliver  its  nil«  24f-Z  notice  and 
t.'te  notico  w.is  not  'itafily  delivered 


By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-21414  Filed  8-:i0-94:  B:45  am) 

BILUNG  COOe  8010-01-M 

Small  business  administration 

[Declaration  of  Economic  Injury  Disaster 
Loan  Area  «8312] 

California  (And  Contiguous  Counties 
in  Oregon);  Declaration  of  Disaster 
Loan  Area 

Del  Norte,  Humboldt,  Mendocino,  and 
Sonoma  Counties  and-the  contiguous 
counties  of  Glenn,  Lake,  Marin,  Napa, 
Siskiyou,  Tehama,  and  Trinity  in  the 
State  of  California,  and  Curry  and 
Josephine  Counties  in  the  State  of 
Oregon  constitute  an  et:onomic  injury 
di.saster  loan  area  due  to  the  effects  of 
the  warm  water  currents  known  as  El 
Nino  which  occurred  during  1994. 
Eligible  small  businesses  yvithout  credit _ 
available  elsewhere  and  small 
agricuhural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
May  22.  1995  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  3  Office,  . 
4400  Amon  Carter  Blvd.,  suite  102,  Ft. 
Worth,  TX  76155.  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  small  businesses  and  small 
agricultural  cooperatives  is  4  percent. 

The  economic  injury  number  for  the 
State  of  Oregon  is  831300. 

(Catalog  of  Federal  Domostic  Assistancn 
Program  No.  59002.) 

Dated:  August  22, 1994. 

Erskine  B.  Bowles, 

Administrator. 

IFR  Doc.  94-21464  Filod  8-.10-94;  8;4.'>  am) 

BILUNG  COOE  802S-O1-M 


[Declaration  of  Disaster  Loan  Area  «2697/ 
2698;  Amendment  ;5] 

California;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  August  4, 
1994,  to  extend  the  deadline  for  filing 
applications  for  physical  damages 
resulting  from  the  Northridge 
earthquake  and  subsequent  aftershotjks 
beginning  on  January  17  and  continuing 
through  April  22,  1994.  The  new 
deadline  is  October  17,  1994. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  economic  injury  is  October 
17,  1994. 


((Catalog  of  Federal  Domr^stic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  August  12,  1D94. 
Michael  E.  Deegan, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  94-21465  Filed  8-30-94;  8:45  am) 

BILUNG  COOE  802&-01-M 


[Declaration  of  Disaster  Loan  r2730: 
Amendment  «2] 

Florida;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  July  29,  1994. 
to  establish  the  incident  period  for  this 
"disa.ster  as  beginning  on  July  2,  1994, 
and  continuing  through  July  29,  1994. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  8, 1994  "and  for  economic 
injury  the  deadline  is  April  10,  199.'). 

The  economic  injury  numb^  for 
Florida  is  829500. 

(Catalog  of  Ft^deral  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  August  12,  1994. 
Michael  E.  Deegan, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  94-21467  Fil.id  8-30-94;  8:45  ami 
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[Declaration  of  Disaster  Loan  Area  i2728; 
Amendment  «3J 

Georgia;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  in  accordance  with 
notices  from  the  Federal  Emergency 
Management  Agency  dated  July  29  and 
August  11, 1994,  to  include  Dodge  and 
Telfair  Counties  in  the  State  of  Georgia 
as  a  disaster  area  as  a  resuh  of  damages 
r^iused  by  severe  storms  and  flooding 
resulting  from  Tropical  Storm  Alberto 
beginning  on  July  3,  1994  and 
continuing  through  July  25,  1994. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Coffee  in  the  State  of  Georgia  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
.same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  4.  1994  and  for  economic 
injury  the  deadline  is  April  7,  1995. 

The  economic  injurj-  number  for 
Georgia  is  829300. 


(Catalog  of  Federal  Domestic  Assistanf  f> 
Program  .Nos.  59002  and  59008.) 

Dated:  August  12. 1994. 
Michael  E.  Deegan, 

Acting  Associate  Administrator  for  Disastt^r 
Assistance. 

IFR  Do.;.  94-21466  Filed  8-30-94  8:45  or,,] 

BILLING  COOE  8025-01 -M 


DEPARTMENT  OF  STATE 

[Public  Notice  2063] 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

AGENCY:  Department  of  State. 

ACTION:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  Chapter  35. 

SliMMARY:  Issuance  of  solicitation 
documents  for  all  acquisition  actions 
over  the  small  purchase  limitation  is 
required  by  the  Federal  Procurement 
Regulations  and  Federal  Acquisition 
Regulations  (FAR).  Department  of  State 
procurement  solicitations  are  issued  and 
responses  received  in  order  to  comply 
with  the  requirements  of  the  FAR.  The 
following  summarizes  the  information 
collection  proposal  submitted  to  OMB: 

Type  of  request— Reinstatement. 
Originating  office — Bureau  of 

Administration,  Office  of  the 

Procurement  Executive. 
Title  of  information  collection — 

Procurement  Solicitations. 
Frequency — On  occasion. 
Respondents— Propsective  Federal 

Government  Contractors. 
Estimated  number  of  respondents — 

2,000. 
Average  hours  per  response — 120  hoi.rs. 
Total  estimated  burden  hours- 225,32:?. 

A  Notice  of  Proposed  Rulemaking  for  4H 
CFR  Part  BOO  will  be  published  in  th»- 
Federal  Register. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obt.iiitMit 
from  Gail  J.  Cook  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (OMB)  Jefferson  Hill  1202) 
39.5-3176. 

Dated:  August  23,  1994. 
Pdtrick  F.  Kennedy, 

Assistant  Secretan,  for  Admmistratioi. 
IFR  Doc.  94-21418  Filod  8-30-94;  HA'. .. 
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Office  of  ttte  Acting  Secretary 
[Public  Notice  2065] 

Extension  of  the  Restriction  on  ttie  Use 
of  United  States  Passports  for  Travel 
To,  In,  Of  Through  Let)anon 

On  January  26, 1987.  pursuant  to  the 
authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  PR  10603). 
and  in  accordance  with  22  CFR 
51.73(a)(3),  all  United  States  passports, 
with  the  exception  of  passports  of 
immediate  family  members  of  hostages 
in  Lebanon,  were  declared  invalid  for 
travel  to,  in,  or  through  Lebanon  unless 
specifically  validated  for  such  travel. 
This  action  was  taken  because  the 
situation  in  Lebanon  was  so  chaotic  that 
American  citizens  there  could  not  be 
considered  safe  from  terrorist  acts. 

Although  there  continues  to  be 
improvement  in  the  security  situation, 
review  of  the  situation  there  has  led  me 
to  conclude  that  Lebanon  continues  to 
be  an  area"*  *  *  where  there  is 
imminent  danger  to  the  public  health  or 
the  physical  safety  of  United  States 
travellers"  within  the  meaning  of  22 
U.S.C.  211a  and  22  CFR  51.73(a)(3). 

Accordingly,  all  United  States 
•passports  shall  remain  invalid  for  travel 
to,  in,  or  through  Lebanon  unless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State. 

This  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  the  end  of 
six  months  unless  extended  or  sooner 
revoked  by  Public  Notice. 

Dated:  August  24, 1994. 
Strobe  Talbott, 
Acting  Secretary  of  State. 
|FR  Doc.  94-21444  Filed  8-30-94;  8:4.S  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Dockets  49529  and  49530] 

Applications  of  USA  Jet  Airlines,  Inc. 
for  Issuance  of  New  Certificate 
Authority 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-«-45). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order^l)  finding  USA  Jet 
Airlines  fit,  willing,  and  able,  and  (2) 
awarding  it  certificates  of  public 
r.mvenience  and  nece.ssity  to  engage  in 


interstate  and  foreign  charter  air 
transportation  of  property  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
September  9, 1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
49529  and  49530  and  addressed  to  the 
Documentary  Services  Division  (C— 55, 
room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
S.W..  Washington,  D.C.  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kathy  Lusby  Cooperstein,  Air 
Carrier  Fitness  Division  (X-56,  room 
6401),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
S.W..  Washington,  D.C.  20590,  (202) 
366-2337. 

Dated:  August  25. 1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

(PR  Doc  94-21489  Filed  8-30-94;  8:45  am.) 
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Federal  Aviation  Administration 

Acceptance  of  Noise  Exposure  Maps 
and  Request  for  Review  of  Noise 
Compatibility  Program  for  McCarran 
International  Airport,  Las  Vegas,  NV 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Clark  County, 
Nevada,  for  McCarran  International 
Airport,  Las  Vegas,  Nevada,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  Part 
150  are  in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  also  re\'iewing  a  proposed 
noise  compatibility  program  that  was 
submitted  for  McQuran  International 
Airport  under  Part  150  in  conjunction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  February  15, 
1995. 

effective  date;  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  August  19, 
1994.  The  public  comment  period  ends 
October  18,  1994. 

FOR  further  information  CONTACT: 
Joseph  R.  Rodriguez.  Federal  Aviation 


Administration,  San  Francisco  Airports 
Disti^ict  Office,  831  Mitten  Road, 
Burlingame,  California  94010-1303, 
Telephone  415/876-2805. 
SUPPt-EMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  McCarran  International  Airport 
are  in  compliance  with  applicable 
requirements  of  Part  150  effective 
August  19,  1994. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

Clark  County,  Nevada  submitted  to 
the  FAA  on  March  9, 1994,  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  McCarran  International 
Airport  Part  150  Study  conducted 
between  May,  1992  and  January  1994.  It 
was  requested  that  die  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  Section  103(a)(1)  of  the 
Act,  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Section 
104(b)  of  die  Act 

The  FAA  has  completed  its  review  ot 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Clark  County. 
Nevada.  The  specific  maps  under 
consideration  are  Figure  11  "Noise 
Exposure  Map:  1992  with  Existing  Land 
Use",  and  Figure  12,  "Noise  Exposure 
Map:  1997  Existing  and  Approved 
Land"  in  the  submission.  The  FAA  has 
determined  that  these  maps  for  the 
McCarran  International  Airport  arc  in 
compliance  with  applicable 


requirements.  This  determination  is 
effective  on  August  19, 1994.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  Umited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150. 

Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program.  If 
questions  arise  concerning  the  precise 
relationship  of  specific  properties  to 
noise  exposure  contours  depicted  on  a 
noise  exposure  map  submitted  under 
Section  103  of  the  Act,  it  should  be 
noted  that  the  FAA  is  not  involved  in 
any  way  in  determining  the  relative 
locations  of  specific  properties  with 
regard  to  the  depicted  noise  contours,  or 
in  interpreting  the  noise  exposure  maps 
to  resolve  questions  concerning,  for 
example,  which  properties  should  be 
fX)vered  by  the  provisions  of  Section  107 
of  the  Act.  These  functions  are 
inseparable  from  the  ultimate  land  use 
control  and  planning  responsibilities  of 
local  government.  These  local 
responsibilities  are  not  changed  in  any 
way  under  Part  150  or  through  FAA's 
review  of  ooise  exposure  maps. 
Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposure 
contours  onto  the  maps  depicting 
properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  Section  103  of  the  Act. 
TTie  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  Section 
150.21  of  FAR  Part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Mc-Carran  International  Airport,  also 
effective  on  August  19.  1994. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noi.se 
compatibility  programs,  but  that  further 
review  will  be  necessar>'  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  February  15. 
1995. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  Section  150.33.  The 
"primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 


burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
vdll  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps  and  of  the  FAA's 
evaluation  of  the  maps,  and  the 
proposed  noise  compatibility  program 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration,  800 

Independence  Avenue,  SW.,  Room 

617.  Washington,  DC  20591 
Federal  Aviation  Administration. 

Western-Pacific  Region,  Airports 

Division,  Room  3012, 15000  Aviation 

Boulevard,  Hawthorne,  California 

90261 
Federal  Aviation  Administration,  San 

Francisco  Airports  District  Office.  831 

Mitten  Road.  Burlingame,  California 

94010-1303 
Mr.  Robert  N.  Broadbent.  Director  of 

Aviation.  Clark  County,  Nevada,  P.O. 

Box  11005,  Las  Vegas.  Nevada  89111- 

1105 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Is.sued  in  Hawthorne,^CaHfomia  on  August 
19.  1994.  -       - 

Ellsworth  L.  Chan. 

Acting  Manager,  Airports  Diiision.  AWP-600. 

VFestem-Poci fie  Region. 

IFR  Doc.  94-21526  Filed  8-30-94;  8:45  ami 
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Approval  of  Noise  Compatibility 
Program,  St.  Lucie  County 
Intemationai  Airport,  Ft  Pierce.  FL 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACnow:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  St.  Lucie 
County  Port  and  Airport  Authority 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  NoLse  Abatement 
Act  of  1979  (Public  Law  96-193)  and  14 
CFR  Part  150.  These  findings  are  made 
in  recognition  of  the  description  of 
Federal  and  nonfederal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
February  2.  1994.  the  FAA  determined 


that  the  noise  exposure  maps  submitted 
by  the  St.  Lucie  County  Port  and  Airport 
Authority  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  July  29, 1994.  the 
Administrator  approved  the  St.  Lucie 
County  International  Airport  noise 
compatibility  program.  All  of  the 
recommendations  of  the  program  were 
approved 

EFFECTIVE  DATE:  The  effective  date  of  Ui»> 
FAA's  approval  of  the  St.  Lucie  County 
Intemationai  Airport  noise 
compatibility  program  is  July  29. 1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Tommy  J.  Pickennx.  PE.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  Suite  130,  Orlando.  Florida 
32827-3596.  (407)  648-6583. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  die  noise 
compatibility  program  for  St.  Lucie 
County  Intemationai  Airport,  effective 
July  29, 1994. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979  (hereinafter  referred  to 
as  "the  Act"),  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA 
a  noise  compatibility  program  which 
sets  forth  the  measures  taken  or 
proposed  by  the  airport  operator  for  the 
reduction  of  existing  noncompatible 
land  uses  and  prevention  of  additional 
noncompatible  land  uses  within  the 
area  covered  by  the  noise  exposure 
maps.  The  Act  requires  such  programs 
to  be  developed  in  consultation  wth 
interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
pro^m.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  w  ith  respect  to  which 
measure  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act.  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150:    ' 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
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uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  users, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  §  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 


program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Orlando.  Florida. 

The  St.  Lucie  County  Port  and  Airport 
Authority  submitted  to  the  FAA  on 
January  26, 1994,  the  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  October  11.  1991, 
through  January  21. 1994.  The  FAA 
completed  its  review  of  the  noise 
exposure  maps  and  related  descriptions 
submitted  by  the  St.  Lucie  County  Port 
and  Airport  Authority.  The  specific 
maps  under  consideration  were  1992 
"EXISTING  CONDITIONS"  NOISE 
EXPOSURE  MAP  and  1997  "FUTURE 
CONDITIONS"  NOISE  EXPOSURE  MAP 
in  the  submission.  The  FAA  determined 
that  these  maps  for  the  St.  Lucie  County 
International  Airport  were  in 
compliance  with  applicable 
requirements.  This  determination  was 
effective  on  February  2,  1994.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  in  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 


commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

The  St,  Lucie  County  International 
Airport  study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  1997.  It 
was  requested  that  FAA  evaluate  and 
approve  this  material  as  a  noise 
compatibility  program  as  described  in 
Section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on 
February  2. 1994,  and  was  required  by 
a  provision  of  theAct  to  approve  or 
disapprove  the  program  within  180  davs 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  six 
(6)  proposed  actions  for  noise  mitigation 
on  and  off  the  airport.  The  FAA 
completed  its  review  and  determined 
that  the  procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  July  29,  1994. 

Outright  approval  was  granted  for  all 
six  (6)  of  the  specific  program  elements. 
The  approval  action  was  for  the 
following  program  elements: 


Measure  and  description 


Operational  Measures  . 

NA-1— Modify  Flight  Tracks.  All  jet  arrcraft  departing  ttie  airport  on  Runway  9  will  be  requested  to  maintain  runway 
heading  until  reaching  an  altitude  of  2,000  feet  or  until  crossing  the  shoreline  to  reduce  the  number  of  resi- 
slences  affected  by  noise  east  of  the  airport.  Airport  management  will  request  the  air  traffic  control  tower  chief  to 
prepare  a  tower  directive  to  implement  this  action.  FAA  Acbon:  Approved  as  a  voluntary  measure 

NA-2— Implement  Noise  Abatement  Departure  Procedure.  Aircraft  departing  the  airport  on  Runways  9  and  14  will 
be  encouraged  to  use  the  National  Business  Aircraft  Association's  "close-in"  departure  procedure  or  the  aircraft 
manufacturer's  recommended  procedure.  Airport  management  will  prepare  a  pamphlet  to  describe  the  noise 
sensitive  areas  around  the  airport  and  explain  the  need  for  a  noise  abatement  departure  procedure  These  will 
be  distributed  to  pilots  through  the  fixed-base  operators.  FAA  Action:  Approved  as  a  voluntary  measure 

NA-3— Continue  Noise  Complaint  Procedure.  Noise  complaints  will  continue  to  be  recorded  by  the  airport  man- 
ager's office  to  Identify  when,  where  and  how  often  noise  complaints  occur.  The  complaint  will  be  foro^arded  to 
me  airport  director  for  a  determination  of  whether  additional  action  is  required.  If  the  Aircraft  was  positively  iden- 
tified by  the  caller,  airport  management  will  attempt  to  notify  the  aircraft  owner  about  the  complaint  and  if  apoli- 
caWe,  request  that  they  follow  the  airport's  noise  abatement  procedures.  FAA  Action:  Approved. 

Land  Use  Measures 

.U-1 -Revise  Land  Use  Controf  Areas.  It  is  recommended  that  the  St.  Lucie  County  Planning  Department  with 
airport  management  assistance,  review  the  airport's  land  use  control  areas  to  reflect  current  and  proposed  air- 
field development  to  provide  the  basis  for  zoning  guidance  and  land  use  recommendations  within  future  runway 
approaches.  This  information  should  be  incorporated  into  the  county's  land  development  code.  FAA  Action-  Ai> 
proved  as  a  local  land  use  prerogative.  This  measure  calls  for  amendment  of  the  existing  land  use  control  areas 
0  include  areas  off  the  ends  of  a  proposed  new  runway  and  to  include  a  shift  in  the  land  use  control  area  due 
to  a  runway  extension. 


NCP  pages 


Pgs.  12-3,  12-4.-14-1  and 
14-6;  and  Exhibit  12.1 


Pgs.  12-5,  12-7.  14-1,  14- 
2  and  14-7;  Table  i2.i 
Exhibit  12.2;  and  Appen- 
dix C. 

Pgs.  12-2.  14-2.  14-5,  and 

14-7. 


Pgs.  13-2,  13-5,  i3-6,  i4- 
2,  14-5  and  14-8;  and 
Exhibit  13.1. 


Measure  and  descnptxxt 


LU-2-  -Revise  Und  Use  Recommendations.  It  is  recommended  that  St  Lucte  County  revise  their  land  use  zorwq 
to  conform  with  the  recommended  zoning  in  the  Part  150  Noise  Study.  The  land  use  zoning  recommended  fw 
St.  I  uoe  VtUage  in  the  previous  Part  150  Noise  Study  wouW  be  deteted.  FAA  Action:  Approved  as  a  local  land 
use  prerogative.  The  County's  zoning  would  be  updated  to  provide  for  additional  preventive  mitigation  within  the 
area  of  junsdk;tion  of  the  County.  The  NCP  States  that  the  airport  operator  has  had  no  success  m  gaming  the 
cooperation  of  the  village  in  changing  land  use  designatiortt  within  the  Village's  jurisdiction  and  has  withdrawfi 
the  measure  from  its  previously  approved  NCP  (page  14-5).  The  1992  NCP  Indicates  (pgs.  10-1  and  10-4)  that 
no  noocompatibte  land  uses  are  within  the  existing  or  future  DNL  65  dB  contour.  Approval  of  this  recommenda- 
tion to  revise  land  uses  does  not  extend  to  approval  of  acquisition  of  property  shown  on  Exhitot  13  2  The  Coun- 
ty has  not  recommended  these  properties  for  acquisition  in  this  NCP  (pg.  14-3)  and  does  not  include 
noncompat<)»e  land  uses  within  the  DNL  65  dB  contour. 

LU-3— Review  Site  Designs,  It  is  recommended  that  development  proposals  within  two  miles  of  the  airport  con- 
tinue to  be  reviewed  by  airport  management  pnor  to  the  issuance  of  building  penrvts.  This  will  allow  airport  mar»- 
agement  to  advise  the  County  planning  department  whether  the  proposed  development  is  or  is  not  compatible 
with  the  airport's  projected  noise  levels.  FAA  Action:  Approved  as  a  local  land  use  prerogative  This  action  was 
approved  in  the  1988  NCP  and  has  t)een  ongoing  for  several  years. 


f^P  pages 


Pgs.  13-2,  13-7,  14-2.  14- 
3.  14-5  and  14-8;  and 
Exhibit  132. 


Pgs.  13-2,  14-3.  14-5  and 
14-8. 


,  These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  July  29.  1994. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  offices  of  the  St.  Lucie 
County  Port  and  Airport  Authority. 

Issued  in  Orlando.  Floridd  on  August  17. 
1994. 

Charles  E.  Blair, 

XfanagtT,  Orlando  Airports  Dii.tnct  Office. 
IFR  Doc.  94-21527  Filed  8-30-94;  8:45  ami 

8ILUNG  CODE  4910-1  »-M 


Extension  of  Comment  Period  and 
Availability  of  Related  Material  for  Draft 
Environmental  Impact  Statement,  and 
Section  4(f)  Evaluation— The  Port 
Authority  of  New  York  and  New 
Jersey's  Airport  Access  Program, 
LaGuardia — John  F.  Kennedy 
Intemational  Airports  (DEIS) 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  FAA,  acting  as  "Lead 
Agency  "  and  the  New  York  State 
Department  of  Transportation 
(NYSDOT),  acting  as  'joint  Lead 
.■\gf;ncy"  prepared  and  distributed  a 
Draft  Environmental  Impact  Statement 
and  Section  4(0  Evaluation  for  the  Port 
Authority  of  New  York  and  New  Jersey's 
Airport  Access  Program.  L,aGuardia — 
John  F.  Kennedy  International  Airports. 
The  availability  of  the  DEIS  was 
previously  announced  by  the 
{environmental  Protection  Agency  in  the 
lune  24, 1994  Federal  Register,  the 
(.oinment  period  was  to  have  closed  on 
August  8. 1994  and  was  recently 
t'.vtended  to  September  30, 1994. 
However,  the  comment  period  is  hereby 
t  xtended  to  October  17, 1994 


The  Phase  II  Draft  Report.  "Projected 
Ridcrship  on  an  Automated  Guideway 
Transit  (ACT)  System  Linking  John  F. 
Kennedy  Intemational  and  LaGuardia 
Airports  to  the  New  York  Regional 
Transportation  Network"  dated  July  26. 
1994  will  be  made  available  to 
interested  commentors  upon  their 
request.  The  data  from  this  report  was 
used  as  the  basis  for  reviewing  impacts 
related  to  passenger  usage  of  the  system. 
Although  not  then  in  report  form,  the 
data  was  included  in  Appendix  D  of  the 
DEIS. 

DATES:  In  order  for  w  ritten  comments  to 
be  considered,  they  must  be  received  by 
Mr.  Anthony  P.  Spera.  Federal  Aviation 
Administration,  Airports  Division  AEA- 
610,  Fitzgerald  Federal  Building.  John  F 
Kennedy  Intemational  Airport,  Jamaica. 
New  York  11430.  (718)  553-1250  on  or 
before  October  17. 1994.  Questions 
concerning  the  DEIS  may  also  be 
directed  to  Mr.  Spera. 

I.-iMied  in  Jamuica.  New  York  on  August  25 
1994. 

Anthony  P.  Spera. 

Acting  Manager.  Safety  and  Standards 
Branch,  Airports  Division.  Federal  Aviation 
Administration.  Eastern  Region  Office, 
lamaica.  NY. 

jFK  Due.  94-21 S33  Filed  8-30-94;  8:45  ami 

BtLUNQ  CODE  4910-13-M 


Civil  Tiltrotor  Development  Advisory 
Committee;  Economics  Subcommittee 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisorv  Committee  Act  Public 
Law  (72-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
spon.sored  Civil  Tiltrotor  Development 
Advisory  Committee  (CTRDAC) 
Economics  Subcommittee  will  be  on 
September  23.  1994  in  Cambridge.  Ma. 
at  the  Volpe  National  Transportation 
Systems  Center  (VNTSC).  55  Broadway. 
Kundoll  Square,  in  the  Executive 


Conference  Center.  12th  Floor.  The 
meeting  will  begin  at  10:00  a.m.  and 
conclude  by  5:00  p.m. 

The  agenda  for  the  second 
Infrastruc:ture  Subcommittee  meeting 
will  include  the  following: 

(1 )  DuUiltd  Briefings  on  the  Civil  Tiltrotor 
Economic  Feasibility  Analysis  being 
tondiictPtI  by  VNTSC. 

(2)  Finalizp  Civil  Tiltrotor  Economic 
Assumptions. 

(3)  Draft  the  Economics  Siibcnmmittee 
Wcirk  Plan. 

Persons  who  plan  to  attend  the 
meeting  should  notify-  Ms.  Deborah 
Ogunshakin  on  202-267-9451. 
Attendance  is  open  to  the  intemsted 
public,  but  limited  to  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 

Members  of  the  public  may  provide  a 
written  statement  to  the  Subcommittee 
at  any  time. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Deborah  Ogunshakin  at  least  three 
days  prior  to  the  meeting.  Issued  in 
Washington.  D.C.,  August  17.  1994. 
Richard  A.  Weiss. 

Designated  Federal  Official.  Civil  Tiltrotor 
De\elopwent  Advisory  Committee 
IFR  Doc.  94-21534  Filed  8-30-94:  8:4')  am! 

BILLING  CODE  4910-1»-M 


Intent  to  Rule  on  Application  to  Impose 
and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Lancaster  Airport,  Lancaster.  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FA.\  proposes  to  rule  and 
invift»s  public  comment  on  the 
application  to  impose  and  use  the 
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rffvenue  from  a  PFC  at  Lancaster  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508}  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  30, 1994. 
AI2DRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  L.VV.  Walsh,  Manager 
Harrisburg  Airports  District  Office,  3911 
Hartzdale  Eh-ive,  Suite  1,  Camp  Hill, 
Pennsylvania  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  David  Eberly, 
Airport  Manager  of  the  Lancaster 
Airport  Authority  at  the  following 
address:  Lancaster  Airport  Authority, 
500G  East  Airport  Road,  Lititz,  PA 
174543-9341. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Lancaster 
Airport  Authority  under  Section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
L.W.  Walsh,  Manager  Harrisburg 
Airports  District  Office,  3911  Hartzdale 
Drive,  Suite  1,  Camp  Hill,  PA  17011  (Tel 
(7171-975-3423).  The  application  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Lancaster  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  July  21,  1994,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Lancaster  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  7, 1994. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  October 

1,1994 
Proposed  charge  expiration  date:  ' 

September  30,  2024 
Total  estimated  PFC  revenue: 

$1,750,800 

Brief  description  of  proposed  projects: 
— Master  Plan  Update 


— Land  Acquisition  for  Runway 

Protection  Zone 
— Expand  Terminal  Building  and 

Support  Facilities 
— Deicing  Apron  (impose  only) 
— Relocate  Airport  Road  (impose  only) 
— Snow  Removal  Equipment  (impose 

only) 
— Overlay  Taxiway  "D"  &  "E"  (impose 

only) 
— Emergency  Generator  (impose  only) 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  Filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F, 
Kennedy  International  Airport,  Jamaica, 
NY  11430. 

"  In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Lancaster, . 
Airport  Authority. 

Issued  in  Jamaica.  New  York  on  .August  25. 
1994. 

A.H.  DeGraw, 

Acting  Manager,  Airports  Division.  Eastern 
Region. 
(FR  Doc.  94-21535  Filed  8-30-94;  8:45  am] 

BILLING  CODE  491<>-1»-M 


Intent  to  Rule  on  Application  to  Impose 
and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Durango-La  Plata  County  Airport, 
Durango,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Durango-La  Plata 
County  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  14  CFR 
part  158. 

DATES:  Comments  must  be  received  on 
or  before  September  30, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  E.  Wiechmann,  Manager, 
Denver  Airports  District  Office,  DEN- 
ADO,  Federal  Aviation  Administration, 
5440  Roslyn,  Suite  300,  Denver,  CO 
80216-602B. 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ron  Dent. 
Airport  Manager  at  the  following 
address:  1300  County  Road  309  #1, 
Durango,  CO  81301. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Durango-La 
Plata  County  Airport  under  section 
158.23of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
E)akota  Chamberlain,  Federal  Aviation 
Administration,  Denver  Airports  District 
Office,  5440  Roslyn,  Suite  300,  Denver 
CO  8021G-6026,  (303)  286-5543.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  reyenue  from  a  PFC  at  the 
Durango-La  Plata  County  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  T^egulations  (14 
CFR  part  158). 

On  August  23,  1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Durango 
Council  and  La  Plata  County  Board  of 
County  Commissioners  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  December  1, 1994 

The  following  is  a  brief  over\'iew  of 
the  application: 

Level  of  the  proposed  PFC:  33.00 
Proposed  charge  effedive  date:  February 

1,1995 
Proposed  charge  expiration  date:  March 

30,  1997 
Total  estimated  PFC  revenue: 

$569,372.00 

Brief  description  of  proposed 
project(s):  Acquire  land;  install  security 
access  control  system  and  airport 
guidance  signs;  design  and  construct 
ARFF/SRE  building;  update  airport  " 
master  plan;  acquire  passenger  lift 
device;  relocate  county  road  309-A; 
rehabilitate  Taxiway  "A"  (North). 

Class  or  classes  ot  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FA.A  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FA.^ 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Aveiiuc 
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S.W..  Suite  540.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the-application.  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Durango-La 
Plata  County  Airport. 

Issued  in  Renton,  Washington  on  Aueust 
23.1994. 

Matthew  J.  Cavanaugh, 

Manager.  Safety  &  Standards  Branch. 
Airports  Division,  Northwest  Mountain 
Region. 

IFR  Doc.  94-21529  Filed  8-30-94;  8:45  am) 
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Maritime  Administration 

Voluntary  Intermodal  Sealift 
Agreement 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Solicitation  of  Comments  on 
Voluntary  Intermodal  Sealift 
Agreement. 


NOTICE:  The  Maritime  Administration 
(MARAD)  announced  the  draft  text  of 
the  Voluntary  Intermodal  Sealift 
Agreement  (VISA)  on  August  17.  1994 
(59  FR  42466).  Interested  parties  are 
invited  to  submit  written  comments  on 
the  draft  text  by  September  7. 1994.  as 
well  as  to  attend  the  previously 


announced  open  meeting  on  August  31. 
1994.  at  2  p.m..  in  Room  10234.  Nassif 
Building.  U.S.  Department  of 
'  Transportation.  400  Seventh  Street  SW 
VVashington,  DC  20590. 
SEND  COMMENTS  TO:  Thomas  M.P. 
Christensea.  Director.  Office  of  National 
Security  Plans.  Room  Pl-1303. 
Maritime  Administration.  400  Seventh 
^    Street  SW.  Washington.  DC  20590. 
Copies  by  facsimile  should  be  sent  to 
(202) 488-0941. 

By  order  of  the  Maritime  Administrator. 

Dated:  August  25.  1994. 
Joel  C.  Richard. 

Acting  Secretary  Maritime  Administration. 
IFR  Doc.  94-21435  Filed  8-30-94;  8:45  am] 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


UNITED  STATES  POSTAL  SERVtCE  BOARD  OF 
GOVERNORS 

Addition  of  Item  to  the  Agenda  of 
August  29, 1994,  Meeting 

By  telephone  vote  on  August  22, 
1994,  a  majority  of  the  members 


contacted  and  voting,  the  Board  of 
Governors  of  the  United  States  Postal 
Service  voted  to  add  to  its  agenda 
consideration  of  long  lead  time  funding 
of  mail  processing  equipment. 

By  unanimous  vote,  the  Board 
determined,  in  accordance  with  5  U.S.C. 
Section  552b(e){2),  that  Postal  Service 
business  required  that  the  matter  be 
considered  at  this  meeting  even  though 
the  item  had  not  been  on  the  agenda  of 
the  meeting  as  originally  announced  in 


the  Federal  Register  (see  59  FR  42330, 
August  17, 1994)  and  no  earlier  public 
announcement  of  the  change  was 
possible. 

Reque.sts  for  information  concerning 
the  meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 
David  F.  Harris, 
Secretary. 
IFR  Doc.  94-21632  Filed  8-29-94;  12:53  pmj 

BILLINC  CODE  77ia-12-M 


Corrections 


45063 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agerwy  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

National  School  Lunch,  Special  Milk, 
and  School  Breakfast  Programs; 
National  Average  Payments/Maximum 
Reimbursement  Rates 

Correction 

In  the  correction  of  notice  document 
94-16293  appearing  on  page  39394  in 
the  issue  of  Tuesday.  August  2, 1994,  in 
the  first  column,  in  the  table,  under  the 
heading  "School  breakfast  program"  the 
entries  for  "Hawaii"  should  read  as 
follows: 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  552 

[APD  2800. 12A,  CHGE  55] 
BIN  3090-AFO6 

General  Services  Administration 
Acquisition  Regulation;  Small 
Business  Subcontracting  Program 

Correction 

In  rule  document  94-18401  beginning 
on  page  38931.  in  the  issue  of  Monday. 
August  1. 1994.  make  the  following 
corrections: 

552.219-16    (Corrected] 

On  page  38935.  in  the  third  column, 
in  the  section  heading,  "552.119" 
should  read  "552.219-16". 


552.219-74    [Corrected] 

On  page  38937.  in  the  first  column,  in 
section  552.219-74  (d),  in  the  second 
line,  "contract"  should  read  "correct". 

BILLING  CODE  1S0M>1-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  2 

RIN  0905-AD97 

Alcohol  and  Drug  Abuse  Patient 
Records 

Correction 

In  proposed  rule  document  94-20226 
beginning  on  page  42561,  in  the  issue  of 
Thursday.  August  18. 1994,  make  the 
following  correction: 

On  page  42561.  in  the  third  column, 
under  SUMMARY,  in  the  seventh  line, 
after  the  word  "regulations"  insert 
"cover  only  specialized  individuals  or 
units  in  such  facilities". 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Report  on  Winter  1994  Surveys  Used 
To  Determine  Cost-of-Living 
Allowances  in  Alasio 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

summary:  This  notice  publishes  the 
"Report  to  0PM  on  Living  Costs  in 
Alaska  and  in  the  Washington,  DC, 
Area,  June  1994,"  prepared  by 
Runzheimer  International  under 
Government  contract  OPM-90-0705. 
DATES:  Comments  must  be  received  on 
or  before  October  31,  1994. 
ADDRESSES:  Send  or  deUver  comments 
to  Allan  G.  Heame,  Methodology 
Development  Branch,  Office  of 
Compensation  Policy,  Personnel 
Systems  and  Oversight  Group,  Office  of 
Personnel  Management,  room  6H31, 
1900  E  Street  NW.,  Washington,  DC 
20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  G.  Heame,  (202)  606-2838. 
SUPPLEMENTARY  INFORMATION:  Sections 
591.205(d)  and  591.206(c)  of  title  5, 
Code  of  Federal  Regulations,  require 
that  nonforeign  area  cost-of-living 
allowance  (COLA)  sur\'ey  summaries 
and  calculations  be  published  in  the 
Federal  Register.  Accordingly,  OPM  is 
publishing  the  complete  "Report  to 
OPM  on  Living  Costs  in  Alaska  and  in 
the  Washington  DC  Area,  June  1994," 
produced  by  Runzheimer  International 
under  contract  with  OPM.  This  report 
explains  in  detail  the  methodologies, 
calculations,  and  findings  of  the  winter 
1994  living-cost  surveys  conducted  in 
Alaska  and  in  the  Washington,  DC  area. 

The  report  presents  only  the  results  of 
the  winter  1994  surveys.  It  does  not 
cover  the  summer  1993  living-cost 
surveys  conducted  in  Hawaii,  Puerto 
Rico,  Guam,  and  the  U.S.  Virgin  Islands. 
The  results  of  the  summer  1993  surveys 
were  published  in  the  Federal  Register 
on  May  26, 1994.  Reporting  the  summer 
and  winter  living-cost  surveys 
separately  allows  OPM  to  adjust  COLA 
rates  where  warranted  in  a  more  timely 
manner. 

Based  on  the  winter  1994  living-cost 
surveys,  Runzheimer  computed  index 
values  of  relative  living  costs  in 
allowance  areas  using  an  index  scale 
where  the  living  costs  in  the 
Washington,  DC  area  equal  100.  (See  the 
Executive  Summary  of  the  June  1994 
Runzheimer  report  accompanying  this 
notice.)  OPM  notes  that  the  winter 
survey  indices  showed  that  the  COLA 
rate  for  the  Rest  of  the  Slate  of  Alaska 


is  currently  set  at  the  proper  level  but 
that  the  rates  authorized  for  all  of  the 
other  Alaska  allowance  areas  are  above 
levels  warranted  by  the  indices. 
However,  the  Treasury,  Postal  Service, 
and  General  Government 
Appropriations  Act,  1992  (Pub.  L.  102- 
141),  prohibits  reductions  in  COLA  rates 
through  December  31, 1995.  Therefore. 
OPM  is  not  proposing  any  adjustments 
to  the  COLA  rates  in  Alaska  at  this  time. 

U.S.  Office  of  Personnel  Management. 
fames  B.  King, 
Director. 

Report  to  OPM  on  Living  Costs  in 
Alaska  and  in  the  Washington,  DC, 
Area 

June  1994 
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Executive  Summary 

This  report  culminates  the  fifth  hving- 
cost  comparison  study  undertaken  by 
Runzheimer  International  for  the  Office 
of  Personnel  Management  (OPM)  under 
contract  OPM-90-0705.  The  contract 
requires  Runzheimer  to: 

(1)  survey  living  costs  in  4  cost-of-living 
allowance  (COLA)  areas  and  the 
Washington,  D.C.,  area,  and 

(2)  compare  living  costs  between  the 
areas  and  the  D.C.  area. 

To  determine  living  costs  in  the 
identified  areas  and  build  this  report. 
Runzheimer  researched  over  1 .000 
outlets  and  gathered  more  than  6,000 
price  quotes. 

This  report  presents  the  results  of  the 
living-cost  surveys  conducted  during 
the  winter  of  1994.  The  results  of  the 
summer  1993  surveys  \ygre  presented  in 
a  report  provided  to  OPM  earlier  this 
year. 

To  ease  interpretation  of  the  research 
results,  we  display  the  outcome  of  the 
comparisons  as  living-cost  indexes  in 
the  table  below.  In  addition,  the  table 
shows  living-cost  indexes  for  federal 
employees  who  have  unlimited  access 
to  commissary  and  exchange  facilities 
because  of  their  employment.  The  index 
for  the  Washington,  D.C,  area  (not 
shown)  is  100.00  because  it  is,  by 
definition,  the  reference  area. 

Final  Cost  Comparison  Indexes 


Allowance  area 

Local 
pricing 

Commissary 
&  exchange 

Anchorage. 
Alaska  

103.S4 

106.03 
108.10 

127.56 

101  3? 

Fairtjanks,  Alas- 
ka .: 

Juneau.  Alaska  . 

Otl>er  Areas  in 
Alaska*  

103.41 
NA 

NA 

•  As  represented  by  Nome,  AK. 
NA  =  Not  Applicable 

One  of  the  changes  Oi'M  requested 
this  year  was  to  separate  the  reporting 
of  the  summer  and  winter  living-cost 
sur\'eys.  The  purpose  of  this  change  was 
to^llow  OPM  to  adjust  COLA  where 
A'arranted  in  a  more  timely  manner. 
Other  changes  included: 

•  A  moving  average  approach  to 
.ntroduce  new  federal  empionnent 
vvinghts. 


•  A  new  methodology  for  collecting 
and  analyzing  automotive  maintenance 
cost,  and 

•  Minor  changes  in  pricing  sources 
for  certain  items  to  refine  the 
comparisons  of  D.C.  and  allowance  area 
prices. 

We  discuss  these  and  other 
adjustments  in  appropriate  sections 
throughout  this  report. 

In  addition,  to  monitor,  fine-tune,  and 
maintain  effective  control  of  the  data- 
gathering  efforts  in  Alaska,  Runzheimer 
sent  a  full-time  research  professional  to 
Alaska  to  visit  retail  outlets, 
Runzheimer  research  associates, 
housing  data  sources,  and  living 
communities. 

Report  to  OPM  on  Living  Costs  in 
Alaska  and  in  the  Washington,  DC. 
Area 

1 .  Introduction 

1.1  Report  Objectives 

This  comprehensive  report 
culminates  data-gathering  and  research 
work  undertaken  in  Winter  1994  as 
required  by  Task  2  of  contract  OPM-90- 
0705  between  the  OfBce  of  Personnel 
Management  (OPM)  and  Runzheimer 
International.  The  report  details  the 
resiUts  of  Runzheimer  International's 
surveys  of  over  1,000  outlets  to  obtain 
more  than  6,000  price  quotes  and  the 
analyses  of  the  data. 

In'l990,  in  fulfillment  of  Task  1  of  the 
contract,  Runzheimer  worked  with  OPM 
to  design  a  model  for  estimating 
comparative  living  costs  between  the 
allowance  areas  and  the  Washington. 
D.C,  area.  Task  2  of  the  contract 
required  that  Runzheimer  apply  the 
model  by  conducting  living-cost 
surveys,  analyzing  the  results,  and 
developing  living-cost  comparative 
indexes.  On  February  26, 1991.  OPM 
published  that  model  and  the  results  of 
the  first  surveys  conducted  under  the 
model  in  the  Federal  Register.  On 
December  10,  1992,  OPM  published  in 
the  Federal  Register  the  second  report, 
whirh  covered  the  summer  1991  and 
winter  1992  surveys.  On  August  30. 
1993,  OPM  published  in  the  Federal 
Register  the  next  report  that  covered  the 
summer  1992  and  winter  1993  surveys; 
and  on  May  26, 1994.  OPM  published 
the  i-osults  of  the  summer  1993  siir\-eys. 

This  report  provides  only  the  results 
of  the  winter  1994  surveys.  This  change 
was  made  at  OPM's  request.  Separating 
the  summer  1993  and  winter  1994 
surveys  allowed  OPM  to  adjust  COLA 
rates  where  warranted  in  a  more  timely 
m£mner. 

The  analyses  establish  the 
c<imparative  cost  differences  between 


the  listed  allowance  areas  and  the 
Washington.  D.C.  area: 

1.  Anchorage,  Alaska 

2.  Fairbanks,  Alaska 

3.  Juneau,  Alaska 

4.  Other  Areas  in  Alaska  (as  represented 
by  Nome.  Alaska) 

By  law,  Washington,  D.C,  is  the  base 
or  "reference"  area  for  the  nonforeign 
area  COLA  program. 

Task  2  of  the  OPM  contract  also 
required  Runzheimer  International  to 
calculate  comparative  living  costs  in  tlie 
areas  listed  t)elow  and  the  Washington. 
D.C,  area  for  federal  civilian  employees 
who  have  access  to  militar\' 
commis-sanes  and  post  exchanges. 

1.  -A.nchorage,  AK 

2.  Fairbanks.  AK 

Under  OPM  regulations,  federal 
civilian  employees  who  have  unlimited 
access  to  commissaries  and  post 
exchanges  due  to  their  employment  by 
the  government  may  receive  a  different 
allowance  rate  than  other  federal 
employees.  This  regulation  does  not 
apply  to  federal  employees  who  have 
limited  access  or  unlimited  access  for 
other  reasons — e.g.,  being  married  to 
active  or  retired  military  personnel. 

1.2  Changes  in  This  Year's  Survey 

Runzheimer  and  OPM  made  several 
changes  to  the  survey  and  analyses. 
These  changes  included: 

•  Reporting  the  results  of  the  summer 
and  winter  surveys  separately. 

•  Using  a  moving  average  approach  to 
introduce  new  federal  employment 
weights, 

•  Updating  appliance  models  or 
replacing  one  make  with  another  where 
a  previous  brand  was  difficult  to  find, 

•  Employing  a  new  methodology  for 
determining  automobile  maintenance 
costs, 

■  •  Surveying  only  the  cash  pric«  at 
branded  gas  stations  unless  only  non- 
branded  stations  are  available,  and 

•  More  accurately  defining  the 
dislinguishing  differences  between 
family  dining  and* fine  dining. 

Runzheimer  has  continued  to  include 
catalog  sales  in  its  survey.  Since  the 
Sears  catalogs  have  been  discontinued, 
Runzhnimer  has  researchetWiundrrds  of 
catalogs  to  determine  which  are  most 
appropriate.  Runzheimer  researchers 
foimd  that  most  catalogs  have  uniform 
shipping  charges.  Only  catalogs  that  sell 
merchandise  in  the  allowance  areas  and 
Washington.  D.C.  area  were  used. 

.Appendix  3  identifies  Goods  & 
Services.  Miscellaneous  Expense,  and 
Housing  Related  pricing  changes. 
Current  housing  data  can  be  found  in 
Ap}>endix  9.^  and  Appendix  98.  Other 
changes  are  disriissed  where  applicable 
in  the  report 
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1.3  Pricing  Period 

Runzheimer  collected  price  data  for 
the  Alaska  allowance  areas  (and,  again, 
the  Washington,  D.C.,  area)  in  February 
1994.  As  with  the  previous  surveys, 
however,  our  research  associates 
collected  price  data  for  items  dependent 
upon  the  pricing  of  other  items  slightly 
later  (i.e.,  in  March  and  April  1994). 

To  ensure  consistent  seasonal  catalog 
pricing,  Runzheimer  used  fall/winter 
catalogs  for  the  Alaska  areas. 

1.4  Living  Cost  Components 

In  accordance  with  federal 
regulations,  expense  components 
Runzheimer  costed  to  develop  analyses, 
comparisons,  and  the  report  were: 

1.  Housing  and  Housing  Related 
Expenses 

2.  Transportation 

3.  Consumption  Goods  &  Services 

4.  Miscellaneous  Expenses 
Runzheimer  factored  sales,  excise  and 

property  taxes  into  the  analysis  where 
applicable.  However,  in  keeping  with 
previous  reports,  we  did  not  factor 
federal,  state  and  local  income  taxes 
into  the  analysis.  Because  income  taxes 
significantly  affect  hving  costs, 
Runzheimer  and  OPM  are  researching 
the  issue  of  including  income  taxes  in 
future  surveys. 

Educational  opportunities  vary 
significantly  among  locations  in  terms 
of  availability,  quality,  and  other  factors. 
Runzheimer  analysts  and  OPM  officials 
agree  that,  without  additional 
information,  attempts  to  measure  cost 
differences  in  education  in  the  selected 
areas  would  be  highly  subjective  and 
would  not  add  to  the  integrity  of  the 
model.  Therefore,  education  expense  is 
not  included  in  the  model  or  surveys. 

2.  Ovemll  Model 

2.1    Measurement  of  Living-Cost 
Differences 

The  most  common  and  most  widely 
accepted  way  to  measure  living-cost 
differences  between  and  among 
locations  is  to  select  representative 
items  that  people  purchase  in  these 
locations  and  to  calculate  the  relative 
cost  differences,  combining  them 
according  to  their  importance  in  terms 
of  consumer  expenditures.  Runzheimer 
applied  this  methodology  to  compeu« 
living  costs  in  each  of  the  allowance 
areas  with  living  costs  in  the 
Washington,  D.C.,  area. 

To  move  from  this  basic  concept  to 
computing  comparative  living  costs 
between  each  allowance  area  and  the 
Washington,  D.C.,  area,  Runzheimer 
followed  five  main  processes  or  steps: 
Step  1     Identify  the  segment  of  the 

population  for  which  this  analysis  is 


being  targeted  (i.e.,  the  target 

population). 
Step  2    Determine  how  these  people 

spend  their  money. 
Step  3    Select  items  to  represent  the 

expense  categories  for  which  these 

people  spend  their  money. 
Step  4    Conduct  pricing  surveys  of  the 

selected  items  in  each  area. 
Step  5    Analyze  cost  ratios  for  the 

selected  items  and  aggregate  them 

according  to  the  relative  importance 

of  each  item. 

2.1.1    Target  Population:  Federal 
Employees  V .     ..• 

Runzheimer's  living-cost  model 
measures  living-cost  differences  fw  non- 
military  federal  employees  having 
annual  base  salaries  between  $10,000 
and  $80,000,  the  salary  range  of  the 
1990  General  Schedule  of  the  Federal 
Government.  Because  living-cost 
differences  may  vary  depending  on  an 
employee's  income  level,  Runzheimer 
designed  its  analytical  model  to  identify 
living  costs  at  three  income  levels. 

In  its  first  report  to  OPM,  Runzheimer 
used  the  salary  distribution  of  all 
General  Schedule  employees  as  of 
March  31, 1990,  which  OPM  supplied, 
to  determine  the  income  levels  that 
most  accxirately  represent  the  federal 
employee  population.  After  analyzing 
the  array  of  salary  data.  Runzheimer 
picked  Uie  midpoints  of  the  lower, 
middle  and  upper  thirds  of  the 
distribution  as  its  three  income  levels 
($18,000,  $28,400  and  $45,200 
respectively). 

Runzheimer  applied  the  same  income 
levels  for  this  report  as  it  did  for  the 
first.  In  previous  reports,  Runzheimer 
recommended  that  OPM  consider 
introducing  changes  in  income  levels 
and  weights  on  a  gradual  basis.  OPM 
agreed,  and  this  year  OPM  introduced 
new  Federal  employment  weights  that 
are  based  on  a  moving  average.  OPM  has 
informed  Runzheimer  that  OPM  plans 
to  introduce  other  changes,  such  as  new 
representative  income  levels  and 
Consumer  Expenditure  Survey  (CES) 
weights,  in  future  surveys. 

Runzheimer  uses  Federal  employment 
weights  in  the  model  in  two  ways:  (1) 
to  combine  survey  data  from  multiple 
survey  areas  within  a  single  allowance 
area  and  (2)  to  combine  relative  living 
costs  by  income  level  within  each 
allowance  area  into  a  single  index  for 
the  area  (as  required  by  section 
591.205(c)  of  title  5.  Code  of  Federal 
Regulations). 

OPM's  moving  average  allows  the 
gradual  introduction  of  new 
employment  distribution  data  over  time. 
The  weights  are  based  on  a  three-year 
average  of  GS  employment.  Each  year, 


the  latest  GS  employment  data  will  be 
added  to  the  three-year  average,  the 
oldest  data  will  be  deleted,  and  a  new 
three-year  average  will  be  computed. 
This  will  keep  the  weights  current  while 
mitigating  any  fluctuations  due  to  short- 
term  changes  in  Federal  employment. 

In  this  first  application  of  the  moving 
average,  OPM  is  departing  slightly  from 
the  process  described  above  in  that  the 
three  employment  distributions  used  are 
for  the  periods  of  1990, 1992.  and  1993. 
The  1990  rather  than  the  1991 
employment  is  used  because  the  model 
previously  used  1990  data  only.  (See  . 
Appendix  13.) 

2.1.2    Determination  of  Expenditure 
Patterns 

2.1.2.1  Source  of  Expenditure  Data 

Conforming  with  last  year's  process, 
Runzheimer  used  the  "prepub" 
statistical  reports  from  the  1988  CES 
dated  February  13. 1990  (see  Appendix 
1)  as  the  basis  for  weighing  expenditure 
patterns. 

2.1.2.2  Income  Level  Adjustments 

Because  the  CES  reflected  1988 
expenditure  levels,  Runzheimer  reduced 
the  three  1990  incomes  back  to  1988 
levels  before  beginning  the  expenditure 
analysis.  To  calculate  estimated  1988 
income  levels,  Runzheimer  used  the 
average  percentage  salary  increases  of 
federal  employees  for  the  two-year 
period  in  question  as  supplied  by  OPM 
officials  (4.1%  increase  1988-89  and 
3.6%  increase  1989-90,  resulting  in  a 
7.85%  two-year  increase).  This 
adjustment  reduced  the  1990  income 
levels  to  estimated  1988  levels  of  - 
$16,700.  $26,300,  and  $41,900. 

2.1.2.3  Family  Size  Considerations 

A  family  size  of  2.6  was  inherent  in 
the  weighing  scheme  Runzheimer 
employed  to  price  all  allowance  areas. 
Derived  from  CES  research,  the  number 
represented  an  average  for  the  nation. 

2.1.2.4  Analysis  of  the  1988  Consumer 
Expenditure  Survey 

From  the  19B8  CES.  Runzheimer  used 
the  statistical  report  entitled  "Table  2. 
Income  before  Taxes,"  which  listed 
average  expenditures  for  families 
earning  similar  incomes,  organized  into 
eight  income  ranges.  Runzheimer 
analyzed  these  data  to  develop  typical 
spending  patterns  for  the  three  income 
profiles  identified  in  2.1.2.2.  (The  table 
below  displays  the  results  of  the 
analysis.) 

Seven  income  ranges  encompassed 
the  salary  range  of  the  General 
Schedule: 
$10,000  to  $14,999 


515.000  to  $19,999 
520,000  to  $29,999 
$30,000  to  $39,999 
$40,000  to  $49,999 
$50,000  and  over 
All  respondents  combined 

The  1988  CES  grouped  expenses  into 
small,  logical  famihes  of  items.  For 
example,  the  report  divided  money 
spent  by  famihes  on  beef  into  four 
groups:  ground  beef,  roast,  steak  and 
other  beef.  The  steak  and  roast 
groupings  were  further  separated  into 
smaller  clusters  of  items  (e.g.,  sirloin 
and  round  steak,  chuck  and  round 
roast). 


Drawing  on  this  survey  of  expenditure 
data,  Runzheimer  sorted  the  item 
groupings  into  the  four  main  cost 
components  specified  in  the  OPM 
regulations:  Consumption  Goods  & 
Services.  Transportation.  Housing,  and 
Miscellaneous  Expenses.  Runzheimer 
observed  that  families  in  the  lower 
income  ranges  spent  more  of  their     . 
money,  as  a  percentage  of  total 
expenses,  on  goods  and  services  and 
housing  than  families  in  higher  income 
ranges.  Also,  families  spent 
approximately  the  same  percentage  of 
their. total  expenses  on  transportation. 


regardless  of  income.  Consequently,  the 
Miscellaneous  Expense  component 
which  includes  such  things  as  medical- 
care  expenses,  contributions,  gifts  to 
non-family  members,  pension  funds, 
long-term  savings  and  investment^,  and 
life  insurance  premiums — increased  as  a 
percentage  of  total  expenses  as  income 
increased. 

To  develop  accurate  and  defensible 
weighing  patterns  for  the  three  income 
levels.  Runzheimer  performed  linear 
regression  analysis  on  the  selected  1988 
CES  data.  Listed  below  are  the  resuhs  of 
Runzheimer's  analysis  for  the  income 
ranges  listed  on  the  preceding  page: 


COMPONENT  EXPEf4SES  EXPRESSED  AS  A  PERCENTAGE  OF  TOTAL  EXPENSES 


Income  level  1991 


518,000 
28,400  .. 
45.200  .. 


Income  level 
1988  (Est.) 


SI  6.700 
26.300 
41.900 


Goods  & 
services 


39.59 
39.15 
38.74 


Housing 
(percent) 


24.35 
23.48 
22.66 


Transportation 
(percent) 


20.76 
20.33 
19.94 


Misc.  (percent) 


15.30 
17.04 
18.66 


Total  (percent) 


100.00 
•!  00.00 
100.00 


noSsr«'S5'iSS2  ^iJs^  i!Si'«?SJVo'5»^aS^rSf  Xs'cr  =  ■"  '^•^  ^^"  "^  ■"  "^  •" 


2.2    General  Formulae  and 
Apphcations 

An  '"index"  is  a  mathematical  way  to 
compare  one  price  (or  set  of  data)  with 
another.  For  example,  if  a  price  index 
for  a  can  of  green  beans  is  1 10.  that 
means  that  a  can  of  green  beans  costs 
10%  more  in  the  pricing  area  (i.e., 
allowance  area)  than  in  the  reference 
area  (i.e.,  the  Washington,  D.C.,  area). 

Runzheimer  computed  indexes  for 
hundreds  of  items.  To  combine  these 
indexes,  Runzheimer  applied  weights 
from  the  CES  that  reflected  the  relative 
amount  consumers  normally  spend  on 
the  items.  For  example,  the  price  of  a 
can  of  green  beans  has  a  lower  weight 
than  the  price  of  a  pound  of  apples 
because,  according  to  the  CES.  people 
generally  spend  less  on  canned  green 
beans  than  oh  apples. 


-  Runzheimer  employed  an  indexing 
methodology  known  as  Laspeyres  to 
derive  total  cost  indexes  for  each  of 
three  income  levels  and  for  each  costed 
location.  As  appUed  to  living-cost 
research,  the  LaspejTes  index  reflects 
the  expenditure  patterns  of  the  people 
in  the  reference  area  {i.e.,  the 
Washington,  D.C.,  area)  to  weight  the 
prices.  Because  detailed  CES  data  by 
income  level  are  not  published  for  the 
Washington,  D.C..  area.  Runzheimer 
used  nationwide  CES  data  to  compute 
weights.  Consequently,  Runzheimer  did 
not  technically  apply  the  Laspeyres 
index  methodology  in  its  pure  form. 
Nevertheless.  Runzheimer  firmly 
believes  that  this  nuance  does  not 
invalidate  the  price  comparisons 
presented  in  this  report. 

As  described  in  the  example  above 
and  in  greater  detail  in  sections  3.2  and 


6.2.  Runzheimer  applied  the  LaspejTes 
methodolog)'  to  compute  price  indexes 
for  the  Goods  &  Services  and  the 
Miscellaneous  Expenses  components, 
respectively.  For  the  Transportation  and 
the  Housing  components.  Runzheimer 
used  a  combination  of  a  cost-build-up 
approach  and  the  Laspeyres 
methodology  to  compute  component 
indexes.        * 

In  conformance  with  section 
591.205(c).  title  5.  Code  of  Federal 
Regulations,  Rimzheimer  followed  a 
iive-step  process  to  derive  the  overall 
total  indexes  for  each  allowance  area. 
First,  Runzheimer  used  the  CES  data 
and  the  income  ranges  described  in 
section  2.1.2.4  above  to  derive  the 
amount  of  money  consumers  typically 
spend  on  each  component  at  each 
income  level.  These  amounts  appear  in 
the  table  below  and  in  Appendix  14. 


Typical  Consumer  Expenditures  by  Income  Level  and  Component 


Inconie  level 


Lower 

Middte  

Upper "Z"".I"!!"!!]!!!Z!!""""!'" 

Note.  Values  may  not  total  because  of  rounding. 


Goods  &  serv- 
ices 


87.126 
11.119 
17.510 


Own/rent 


$4,383 

6.668 

10,242 


Transportation 


83,737 
5.774 
9.013 


Misc. 


82.754 
4.839 
8.434 


Total 


818,000 
28.400 
45.200 


Second,  for  each  allowance  area, 
Runzheimer  multiplied  the  values  above 
by  the  component  indexes  for  the 
allowance  area.  Because  the  Housing 
component  consisted  of  two  indexes 
(one  for  owners  and  another  for  renters). 


we  produced  two  sets  of  total  relative 
costs — one  for  owTiers  and  another  for 
renters. 

Third,  for  each  allowance  area  and 
income  level,  Runzheimer  combined  the 
total  relative  costs  for  owners  and 
renters  using  the  proportion  of  owners 


and  renters  as  identified  in  the  CES  to 
weigh  the  costs.  (See  section  4.2.1.)  This 
produced  an  overall,  average,  relative 
hving  cost  at  each  income  level  in  each 
allowance  area. 

Fourth,  for  each  allowance  £irea.  the 
overall,  average  relative  costs  by  income 
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level  were  combined  using  federal 
employment  weights  based  on  the 
employment  at  each  income  level  in  the 
allowance  area.  Applying  the  same 
allowance-area  employment  weights, 
Runzfieimer  computed  an  overall, 
average  cost  for  the  reference  area. 

The  last  step  was  to  divide  the 
overall,  average  relative  cost  for  the 
allowance  area  by  the  overall,  average 
cost  for  the  reference  area  to  produce 
the  final  index.  (See  Appendix  14  for 
the  calculations  for  each  index.) 

2.3    Data  Collection  Process 

As  noted  earlier,  Runzheimer 
obtained  price  information  on  over 
6.000  items  bom  over  1,000  outlets.  To 
accomplish  this  important  research 
effort,  we  selected  the  most  eiTicient  and 
effective  information-gathering 
approaches  possible.  This  section 
describes  the  various  approaches. 

2.3.1  In-house  Research  Staff 

Runzheimer  research  personnel  at  its 
corporate  headquarters  in  Rochester, 
Wisconsin,  played  a  major  role  in  all 
data-collection  activities.  These 
professionals: 

•  Contacted  manufacturers,  trade 
associations,  governmental  agencies, 
and  retail  establishments  to  ensure  that 
suitable  items  were  selected  and  priced; 

•  Contacted  professionals  in  the  real 
estate  business  in  each  of  the  costed 
locations  to  obtain  general  information 
as  well  as  specific  rental  rates  and  home 
market  values; 

•  Conducted  pricing  surveys  on  5ite 
and  by  telephone  for  many  items; 

•  Served  as  a  liaison  for  field 
researchers; 

•  Performed  hundreds  of  quality 
control  checks  in  conformance  with 
editing  rules  communicated  by 
Runzheimer  to  OPM  once  the  data  had 
been  collected  (these  checks  often 
involved  verification  of  the  survey  data 
through  telephone  calls  as  well  as 
comparing  current  data-gathering  results 
with  those  from  the  1992-1993  survey); 
and 

•  Analyzed  and  computed  the 
category,  component  and  total 
comparative  cost  indexes. 

2.3.2  Field  Researchers — "Research 
Associates" 

Collection  of  most  price  data  was  best 
accomplished  through  personal  visits  to 
retail  outlets  (e.g.,  grocery,  clothing, 
automobiles).  For  these  activities, 
Runzheimer  hired  residents  of  each 
allowance  area  as  inde(}endent 
contractors  ("research  associates").  For 
years,  when  measuring  living  costs  for 
its  clients,  Runzheimer  has  applied  this 


approach  to  data  collection  in  over  80 
countries  worldwide. 

To  avoid  any  real  or  perceived 
conflicts  of  interest,  Runzheimer  did  not 
hire  persons  as  research  associates  who 
were  either  employees  of  the  Federal 
Government,  or  who  had  immediate 
family  who  were  employees  of  the 
Federal  Government. 

2.3.3    On-site  Visits  by  Runzheimer 
Research  Personnel 

Full-time  Runzheimer  research 
professionals  travelled  to  selected 
allowance  areas  to  supervise  data- 
collection  activities  and  perform  various 
quality-control  checks  on  the  data  as 
necessary.  Each  such  visit  occurred 
during  the  pricing  period. 

The  researchers  visited  living 
communities  within  the  allowance  areas 
to  look  at  housing  accommodations 
personally  and  to  talk  with  local  real 
estate  professionals.  They,  also  visited 
nim:ierous  retail  outlets  to  verify  item 
quality,  selection  and  price  levels  in 
general. 

In  addition,  these  researchers  met 
with  Runzheimer's  research  associate(s) 
to  answer  any  data-collection  questions 
and  to  provide  any  additional  training 
and  instruction  as  necessary. 

2.4    Editing  and  Quality  Control 
Procedures 

Runzheimer's  experience  in 
measuring  living-cost  differences 
enabled  us  to  establish  editing  and 
quality-control  procedures  at  all  stages 
of  collecting  and  analyzing  data.  All 
data  provided  by  resefirch  associates 
were  manually  reviewed  by  analysts 
prior  to  being  entered  into  Runzheimer's 
computer  system.  Data  elements  were 
subsequently  checked  through  software 
programs. 

Federal  regulations  in  section 
591.205(b)(l)(i),  title  5,  Code  of  Federal 
Regulations,  state  that,  "Whenever 
possible,  exact  brands  and  models  are 
priced  in«ach  location."  Every  effort 
was  made  to  satisfy  this  objective.  (See 
section  3.3  for  a  discussion  of  brand  and 
model  selection.)  Nevertheless,  in  a 
number  of  the  allowance  areas,  the  exact 
brands  and  models  were  either  not 
readily  available  or  not  available  at  all. 
In  these  instances,  editing  decisions  and 
substitutions  were  needed. 

Runzheimer  defines  "editing"  as  the 
removal  and/or  replacement  of  a  price 
quote  based  on  consistent  and  logical 
criteria.  In  all  areas,  Runzheimer  was 
concerned  that  items  of  lesser  (or 
greater)  quality  than  the  item  specified 
might  inadvertently  be  included  in  the 
analysis  and  bias  the  results.  Therefore, 
any  price  quote  that  varied  significantly 
from  other  price  quotes  for  the  item  was 


flagged,  verified,  and,  if  necessary, 
eliminated  from  the  analysis. 

Removing  an  item  from  a  location 
analysis  causes  redistribution  of  its 
weight  to  other  items  in  its  subcategory 
(or  category  when  no  subcategory 
exists).  Consequently,  whenever 
possible,  Runzheimer  avoided  removing 
an  unpriced  item  from  a  location 
analysis.  When  the  review  process 
revealed  a  missing  price  for  an  item, 
Runzheimer  resurveyed  to  obtain  a  price 
wherever  possible. 

2.5  Pricing  Surveys  in  Nome,  Alaska 

There  are  four  allowance  areas  in 
Alaska:  Anchorage,  Fairbanks.  Juneau, 
and  the  Rest  of  the  State  of  Alaska.  As 
was  done  in  previous  surveys, 
Runzheimer  surveyed  living  costs  in 
Nome,  Alaska  to  represent  living  costs 
in  the  Rest  of  the  State  of  Alaska 
allowance  area. 

OPM  selected  Nome  for  sur\'ey 
beginning  with  the  1991/1992  surveys. 
According  to  OPM,  Federal  civilian 
employment  in  Alaska  is  concentrated 
in  the  three  main  cities,  and  Federal 
emplojmient  outside  these  three  cities  is 
not  concentrated  in  any  particular  town 
or  region. 

OPM  believed  that  living-cost  surveys 
in  multiple  places  outside  the  major 
cities  would  not  be  practical.  Therefore, 
Nome  was  chosen  because  of  its  remote 
location,  relative  population  size,  and 
relative  number  of  Federal  civilian 
employees  in  that  area. 

2.6  Surveying  the  Washington,  D.C., 
Area 

OPM  defined  the  Washington.  D.C. 
area  in  the  federal  regulations  as  the 
Washington  DC-MD-VA  Metropolitan 
Statistical  Area.  Because  federal 
employees  who  work  in  this  area  reside 
in  Virginia,  in  Maryland,  and  in  the 
District  of  Columbia,  Runzheimer 
selected  retail  outlets  and  living 
communities  fi-om  all  three. 
Runzheimer's  model  gave  equal  weight 
to  the  average  prices  in  each  geographic 
area. 

Because  of  the  size  and  diversity  of 
the  Washington,  D.C,  area,  Runzheimer 
conducted  substantially  more  pricing 
surveys  there  than  in  other  areas.  For 
the  Goods  &  Services  component, 
Runzheimer  generally  sur\'eyed  to 
obtain.six  times  as  many  price  quotes  in 
the  Washington,  D.C,  area  as  in  the 
typical  allowance  area.  For  the  Housing. 
Transportation  and  Miscellaneous 
Expense  components,  data  collection 
was  generally  triple  that  of  the  typical 
allowance  area. 
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3.  Consumption  Goods  &  Services 

■^.1     Component  Overview 

Based  on  the  CES  data,  the  Goods  & 
Services  component  consists  of  ten 
categories  of  family  expense: 
Food  at  Home 
Food  Away  from  Home 
Tobacco 
Alcohol 
Furnishings  &  Household  Operations 


Clothing 

Domestic  Ser\'ices 
Professional  Servirps 
Personal  Care 
Recreation 

To  aid  in  quality  control  and  analysis 
of  future  pricings,  Runzheimer  further 
subdivided  four  of  the  largest 
categories — food  at  home,  furnishings 
and  household  operations,  clothing,  and 


recreation — into  subcategories.  Specific 
examples  of  products  and  services  fi-om 
these  four  subdivided  categories  can  be 
found  below.  These  examples  only 
represent  a  minor  portion  of  the  total 
number  of  items  (products  and  services) 
Runzheimer  priced  within  each 
subdivided  category-.  (See  Appendix  2 
for  a  complete  description  of  all 
marketbasket  items.) 


Examples  of  Subcategories  and  Items  Surveyed  In  the  Four  Major  Goods  &  Services  Categories 


Goods  &  services  category 


Subcategories  and  Items  Surveyed  (Examptes) 


Food  at^ome 


Furnishings  and  Household  Oper- 
ations. 


Clothing  , 


Recreation 


Meats 

Pork  Chops 

Whole  Chicken 

Ground  Beef 
Dairy 

Milk 

Cheddar  Cheese 

Services 

Appliance  Repair 
Supiplies 

Toilet  Tissue 

Laundry  Soap 
Household  Textiles 

Bath  Towel 
Men's  and  Boy's 

Boy's  Jeans 

Man's  Jeans 

Man's  Parka 
Women's  and  Girl's 

Woman's  Slacks 

Girl's  Bk>use 

Girl's  Jeans 
Fees  and  Admissions 

Bowling 

Downhill  Skiing 


Cereals  &  Breads 

Cookies 

Spaghetti 

Cake     - 
Fruits  &  Vegetat)les 

Apples 

Frozen  Peas 

Fresh  Oranges 
Furniture 

Living  Room  Chair 
Major  Appliances 

Kitchen  Range 

Refrigerator 
Housewares  &  Small  Appliance 

Two-slice  Toaster 
Infant's 

Disposable  Diapers 
Footwear 

Man's  Shoes 
Apparel  Products  and  Services 

Coin  Laundry 


TV,  Radio  and  Eqpt. 

Video  Rental 
Pets 

Pet  Food 


Grocenes. 
Coffee. 
Ketchup. 
Margarine. 


Misc.  HousenoW  Eqpt. 

Hammer. 
Electric  Drill. 
Show  Btower 


.Entertainment. 

All  Ten-ain  Vehtcle. 

Board  Game. 
Reading. 

Magazine. 


-     From  its  ten  categories  of  expense 
(which  include  the  four  subdivided 
categories  above),  Runzheimer  selected 
a  marketbasket  of  items  on  which  to 
base  its  goods  and  services  analysis.  A 
"marketbasket"  is  a  selected  group  of 
products  and  services  that  represent 
hundreds  or  even  thousands  of  other 
items.  Pricing  every  item  available  to 
consumers  in  a  given  locale  would  be 
unnecessary,  inefficient,  aod  probably 
impossible. 

Runzheimer  selected  typically 
purchased  items  and  weighted  these 
according  to  their  relative  impoTtance  in 
terms  of  consumer  expenditure  patterns. 
Each  marketbasket  item  represented  a 
specific  group  of  related  expense  items. 
Using  CES  data,  we  determined  the 
relative  importance  'weight)  of  each 
item.  We  compared  the  average  price  of 


each  marketbasket  item  in  each 
allowance  area  with  the  average  price  in 
the  Wasliington,  D.C,  area.  The  price 
differences  (expressed  as  indexes)  were 
aggregated  based  on  the  item, 
subcategory  and  category  weightings, 
resulting  in  a  total  Goods  &  Services 
component  index  at  each  income  level. 

In  1991,  OPM  directed  Runzheimer  to 
include  catalog  pricing  (including 
applicable  shipping  costs)  to  reflect  this 
common  purchasing  option  in 
allowance  areas.  OPM  identified  items 
to  sur\'ey  based  on  comments  received 
on  the  1990  sm^-^ey.  Runzheimer 
identified  items  to  survey  that  were 
either  unavailable  or  difficult  to  find  in 
each  allowance  area.  Together,  OPM 
and  Runzheimer  agreed  to  survey  eight 
marketbasket  items  by  catalog. 


In  each  allowance  area  Runzheimer 
generally  requested  three  price  quotes 
for  each  item  (and  sometimes  more  than 
three)  fi-om  the  local  economy — one 
from  each  of  three  different  outlets. 

3.2    Marketbasket  Research 

3.2.1    Expenditure  Research — Category 
Weightings 

Runzheimer  tabulated  the  expense 
data  from  the  1988  Consumer 
Expenditure  Sur\'ey  according  to  the  ten 
categories  of  goods  and  services.  As  in 
the  component  analysis,  Runzheimer 
used  the  expense  data  fi-om  the  seven 
most  appropriate  income  ranges  as 
input  into  a  linear  regression  analysis. 
From  that  analysis,  Runzheimer 
calculated  the  category  weightings  for 
each  income  level  as  listed  below: 
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Category  Weightings  Expressed  as  a  Percentage 


Category 


Food  at  Home 

Food  Away  from  Home 

Tobacco  

Alcohot 

Fumishtr>gs  &  Hskl  Op 

Clottiing  

Domestk:  Service  

Professwral  Services .. 

Personal  Care 

Recreation „. 


••■•^••••••••i 


Totals 


Lower 


25.52 

15.95 

3.13 

2.92 

14.35 

14J24 

1.78 

5.77 

3.57 

12.77 


100.00 


Middle 


22.38 

16.09 
2.54 
2.79 

15.95 

14.93 
1.79 
5.84 
3.47 

14.22 


100.00 


Upper 


19.35 

16.23 

1.96 

2.67 

17.49 

15.59 

1.81 

5.91 

338 

15.61 


100.00 


3.2.2    Expenditiire  Research — 
Subcategory  and  Item  Weightings 

Runzheimer  also  drew  upon  the 
expense  data  from  the  1988  CES  to 
determine  proper  subcategory  and  item 
weightings  and  to  identify  marketbasket 
items.  Logical  groupings  of  family 
expenditures  provided  the  basis  for 
subcategory  and  item  weights.  Unlike 
category  weightings,  which  vary  by 
income  level,  subcategory  and  item 
weightings  are  computed  from  national 
aggregate  expenditures  only  (i.e.,  all 
three  income  levels  used  the  same  set  of 
subcategory  and  item  weightings)  as  this 
approach  is  most  common  in  similar 
private  sector  cost-of-living  analyses. 

Runzheimer's  expenditure  research 
process  included  procedures  to  ensure 
that  no  marketbasket  item  had  an 
overwhelmingly  large  or  insignificantly 
small  item  weighing. 

3.3    Marketbasket  Item  Specifications 

From  each  logical  expense  grouping, 
Runzheimer  selected  one  or  more 
marketbasket  items  to  represent  all 
items  in  the  grouping.  When  selecting 


specific  items  for  the  marketbasket, 
Runzheimer  worked  to  satisfy  these 
three  criteria: 

•  Items  should  be  readily  available  in 
all  locations  if  possible  or  should  be 
items  of  local  significance  (e.g.,  snow 
blower). 

•  Item  price  levels  should  logically 
represent  the  price  levels  of  unselected 
items  in  the  "logical  grouping." 

•  Items  should  have  the  same  or 
nearly  the  same  application  in  all 
locations. 

Appendix  2  lists  Runzheimer's 
marketbasket  items.  Once  an  item  was 
selected,  Runzheimer's  research 
analysts  identified  the  specific  brand 
and/or  model/size  of  each  item  available 
in  all  (or  most)  locations.  For  some 
items,  this  involved  contacting 
manufacturers,  trade  associations,  retail 
establishments,  etc.  For  other  items, 
isolating  specifications  was  quite 
straight  forward  because  of  their  nature 
(e.g. ,  bread,  sirloin  steak, 
nonprescription  pain  reliever). 
Appendix  3  identiHes  changes  in  the 
current  items  selected  for  pricing  in  the 


Goods  &  Services,  Miscellaneous" 
Expense,  and  Housing  Related 
categories,  along  with  explanation  for 
the  changes. 

3.3.1     Exchange  and  Commissary 
Expenditure  Research 

Runzheimer  used  the  same 
marketbasket  items.to  price 
commissaries  and  exchanges  as  were 
used  for  the  local  pricings.  We  obtained 
one  price  quote  for  each  marketbasket 
item  surveyed  in  these  facilities. 

Runzheimer  did  not  assume  that 
people  with  access  to  miUtary  facilities 
made  all  purchases  in  these  facilities. 
Instead,  we  used  OPM's  1980  Living 
Pattern  Survey  of  federal  employees  to 
determine  the  percentage  of  purchases 
that  families  typically  make  in  military 
facilities  versus  local  outlets.  These 
percentages  were  used  to  aggregate  the 
local  and  commissary/exchange  prices 
into  one  set  of  appropriate,  blended 
prices.  (The  blended  prices  were 
compared  to  the  local  prices  in  the 
Washington,  D.C.,  area  just  as  each 
allowance  area's  local  prices  were.) 


Percentages  of  Purchases  Made  at  PX/Commissaries 


Category 


Allowance  Area 


Food  at  Home 

Food  Away  ._—: 

Tobacco  - 

Alcohol  

Fum.  &  Hsid.  Op 

Clothing  .„ 

DomestM;  Service 

Professional  Services 

Personal  Care 

Recreation „ 


3.4    Goods  &  Services  Data  Collection 
Procedures 

3:4.1     Data  Collection  Materials 

The  living-cost  surveys  conform  with 
the  provisions  of  the  Paperwork 


Reduction  Act  and  are  approved  by  the 
Office  of  Management  and  Budget 
(OMB). 

Runzheimer  collected  data  with  OMB- 
approved  data  collection  materials  (see 
Appendix  5).  All  Runzheimer- 


developed  worksheets  conformed  to  the 
OMB-approved  materials. 

3.4.2    Outlet  Selection 

Proper  outlet  selection  is  crucial  to 
measuring  living-cost  differences 
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accurately  because  misjudgment  can 
seriously  affect  survey  results. 
Runzheimer  paid  particular  attention  to 
choosing  appropriate  outlets,  focusing 
on  three  key  guidelines  to  ensure  proper 
outlet  selection. 

First,  for  areas  that  had  numerous 
outlets  from  which  to  ch.oose, 
Runzheimer  identified  targets  in  several 
different  geographic  areas.  For  example, 
in  the  Washington,  D.C.,  area, 
Runzheimer  selected  outlets  in  and 
around  six  different  geographic  areas: 
that  is,  two  areas  in  Virginia,  two  in 
Maryland  and  two  iathe  District  of 
Columbia. 

Runzheimer's  second  guideline  was 
that  for  any  one  marketbasket  item,  all 
outlets  be  similar  in  type.  For  example, 
Runzheimer  surveyed  two  of  the  three 
food  items  in  full-ser\ice  grocery  stores 
and  the  third  food  item  in  a  warehouse- 
type  grocery  store  in  all  locations  where 
such  stores  are  found.  Gathering  prices 
from  all  warehouse-t\-pe  stores  in  one 
location  and  all  full-service  grocery 
stores  in  another  would  have  distorted 
price  comparisons. 

The  last  guideline  involved  the 
diversity  of  outlets  in  Runzheimer's 
sample.  We  believe  that  pricing 
different  items  in  different  types  of 
outlets  more  accurately  porttays  living- 
cost  differences.  For  example,  for 
efficiency.  Runzheimer  could  have 
priced  all  clothing  items  in  department 
stores.  However,  to  incorpo^ate  price 
levels  at  other  tyT>es  of  outlets  that  sell 
clothing  items,  whenever  possible, 
Runzheimer  surveyed  sOme  items  in 
men's  and  women's  clothing  stores, 
some  items  in  department  stores,  other 
items  in  shoe  stores  and  still  other  items 
in  discount  department  stores. 

Runzheimer's  research  analysts 
selected  outlets  on  the  basis  of: 

•  Personal  experience  of  Runzheimer 
on-site  research  associates  and 
travelling  researchers; 

•  Informal  telephone  interviews  with 
knowledgeable  residents  in  each  area; 

•  YeJlow  pages  sections  of  area 
telephone  books; 

•  Area  chambers  of  commerce  and 
information  bureaus;  and 

•  Experience  gained  from  other 
sur\eys  conducted  by  Runzheimer. 


With  new  businesses  constantly 
appearing  (and  old  ones  disappearing), 
outlet  selection  will  be  an  ongoing 
process.  Also,  one  can  expect  a  portion 
of  outlets  to  refuse  to  participate  every 
year.  Therefore,  updating  Runzheimer's 
outlet  sample  is  a  necessary  and 
important  part  of  each  pricing  survey. 

An  example  of  refining  outlet 
selection  for  this  year's  survey  is  the 
attention  paid  to  defining  the 
distinguishing  differences  between 
restaurants  categorized  as  appropriate 
for  family  dining  and  those  appropriate 
for  fine  dining.  OPM  developed  a  matrix 
which  defined  such  characteristics  as 
menu  selections,  atmosphere,  table 
setting,  seating,  reservations,  and  AAA 
rating.  This  allowed  Runzheimer 
researchers  to  compare  apples  to  apples 
between  the  allowance  areas  and  the 
Washington  D.C  area.  Also.  OPM 
established  guidelines  directing 
Runzheimer  to  survey  100%  family 
restaiuants  for  breakfast,  roughly  75% 
for  lunch,  and  roughly  66%  for  dinner. 

3.5  Inclusion  of  Sales  and  Excise 
Taxes 

For  all  items  subject  to  sales  tax.  the 
appropriate  amount  of  tax  was  added 
prior  to  analysis.  Runzheimer  gathered 
applicable  information  on  taxes  by 
contacting  appropriate  sources  of 
information  in  the  allowance  areas. 
Runzheimer  also  drew  upon  appropriate 
tax  publications,  such  as  the  State  of 
Maryland's  Sales  and  Use  Tax  Laws  and 
Regulations  and  the  Uniform  Sales  Tax. 
"Ordinance  Section  69.05,"  of  the  City/ 
Borough  of  Juneau. 

3.6  Goods  &  Services  Survey  Resuhs 

In  section  2.2  of  this  report. 
Runzheimer  presented  a  detailed 
explanation  of  the  economic  model  used 
to  analyze  the  price  data.  As  it  applies 
to  Goods  &  Services,  the  approach 
involved  comparing  the  average  prices 
of  marketbasket  items  in  each  allowance 
area  with  those  in  the  Washington.  D.C, 
area.  The  resulting  price  ratios  were 
aggregated  into  subcategory  and  then 
category  indexes  using  the  expenditure 
weightings  derived  from  the  1988  CES. 

In  the  area  of  professional  services 
(accountant  and  legal  fees),  Runzheimer 
and  OPM  noted  the  existence  of  a 

Own/Rent  Weightings 


relatively  few  extreme  values  that  were 
either  exceptionally  low  or  high  cost.  In 
situations  such  as  this,  statisticians 
frequently  use  the  median  or  trim  the 
data  in  some  manner  to  enhance 
reliability.  Consequently,  Runzheimer 
recommended  that  the  obser\ations  be 
ranked  from  low  to  high  and  that  the  top 
and  bottom  20%  of  the  observations  be 
"trimmed"  (i.e.  eliminated)  from  the 
data  before  averages  or  trends  were 
calculated.  (Data  were  not  trimmed  if 
there  were  fewer  than  five  observations.) 
OPM  agreed.  These  procedures  reduce 
the  influence  of  anomalies  and  make 
survey  results  more  stable  frxjm  one  \ear 
to  the  next. 

Appendix  4  contains  tables  showing 
the  ten  category  indexes,  the  three 
weighing  patterns,  and  the  three  total 
consumption  Goods  &  Services  indexes 
for  each  allowance  area.  The 
Washington.  D.C,  area  does  not  require 
a  table  because  it  is,  by  definition,  "the 
reference  location"  where  all  category 
and  component  indexes  equal  100. 

4.  Housing 

4.1  Component  Overview 

The  Housing  component  consists  of 
expenses  related  to  owTiing  or  renting  a 
dwelling.  These  include: 

•  mortgage  or  rent  payments. 

•  utilities, 

•  real  estate  taxes. 

•  homeowner's  or  renter's  insurance, 

•  home  maintenance,  and 

•  telephone. 

At  each  of  the  three  income  levels, 
Runzheimer  measured  annual  housing 
costs  under  the  two  main  housing 
categories:  ownership  and  rental. 

4.2  Housing  Model 

4.2.1     Ex-penditure  Research 

Section  2.1.2.4  describes  how 
Runzheimer  analyzed  the  1988  CES  to 
identify  the  portion  of  expenses 
attributable  to  each  of  the  four 
components.  Runzheimer  also  used  this 
sur\ey  to  determine  the  national  average 
ratio  of  families  who  owti,  as  opposed 
to  rent,  their  residences.  Using  the 
expense  data  from  the  seven  most 
appropriate  income  ranges  as  input  into 
a  linear  regression  analysis,  Runzheimer 
calculated  own  and  rent  weights: 


Category 


Honr>eowner* 
Renter 


Income  levels 


Lower 
(percent) 


37.10 
62.90 


Middle 
(percent) 


46.91 
53.09 


Upper 
(percent) 


62.86 
37  14 
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Own/Rent  Weightings— Continued 


0 

Income  levels 

Category 

• 

Lower 
(percent) 

Middle 
(percent) 

Upper 
(percent) 

Totals ..- " 

100.00 

100.00 

100.00 

•  With  mortgage 

Runzheimer  excluded  expenditure 
data  for  homeowning  families  without  a 
mortgage  because  they  were  not  typical 
of  homeowners  in  the  base  area  or  in  the 
allowance  areas  with  the  largest 
concentrations  of  federal  employees. 

The  1988  CES  was  also  used  to 
identify  which  home-maintenance  items 
to  price  and  to  estabUsh  the  relative 
importance  of  those  items. 

4.2.2    Development  of  Housing  Profiles 

To  compare  housing  costs  accurately 
in  all  locations,  Runzheimer  constructed 
a  model  to  measure  housing  costs  under 
six  different  circumstances;  that  is.  we 
identified  six  typical  housing  profiles 
and  matched  these  profiles  to  three 
income  levels,  as  shown  in  the  table 
t)elow.  Runzheimer  and  OPM  agreed 
that  at  least  one  criterion  for  the  owner 
profile  should  be  the  square  footage  of 
the  home  and  at  least  one  criterion  for 
the  renter  profile  should  be  the  number 
of  bedrooms  in  the  rental  unit.  The 
profiles  for  homeowners  and  renters  are; 

HOUSING  Profiles 


In- 
come 
level 

Renter  profile 

Owner  profile 

Lower 
Middle 

3-1-1  600- sq. 
ft.  apt: 

4-2-1  900  sa-  tt. 
apt. 

4-2-1  900  sq.  ft. 
Condo  or  de- 
tached house. 

5-3-1.5  1.300 
sq.  ft.  de- 
tached 
house." 

HOUSING  Profiles— Continued 


In- 

come 

Renter  profile 

Owner  profile 

level 

Upper 

4-2-2  or  5-3-2 

7-3-2  1.700  sq. 

1.100  sq.ft. 

ft.  detached 

townhouse  or 

house. 

detached 

house. 

•Defined  as  "Total  rooms — Bedrooms — 
Baths  and  representative  size."  Total  rooms 
exdudes  tjathrooms,  hallways,  entrance 
areas,  and  closets  but  includes  bedrooms,  liv- 
ing room,  family  room,  kitchen,  formal  dining 
room,  and  den/study.  The  representative  size 
is  roughly  the  midpoint  size  for  the  range  of 
housing  surveyed  at  the  income  level. 

"Row  houses  may  be  used  in  Northeast 
Washington,  D.C.,  where  the  availat>ility  of  sin- 
gle famiry  detached  homes  is  limited. 

4.2.3  Living  Community  Selection  -    - 

Runzheimer  surveyed  the  same  living 
communities  for  the  Winter  1994  survey 
as  it  did  for  the  winter  survey  portion 
of  the  1992/1993  study.  To  gather  data, 
our  researchers  contacted  real  estate 
brokers,  residential  appraisers  and  other 
knowledgeable  real  estate  professionals 
in  each  area  to  obtain  information  on 
the  predominant  age(s],  size(s]  and 
type{s)  of  housing  in  various 
communities  and  housing  subdivisions. 
When  available  and  appropriate, 
Runzheimer  identified  at  least  six 
communities  (two  at  each  income  level) 
in  each  allowance  area.  However,  this 
goal  was  not  achievable  in  some  of  the 
smaller  allowance  areas.  For  the 
Washington,  D.C.,  area,  Runzheimer 
selected  nine  communities  (three  at 
each  income  level)  in  which  to  gather 
renter  and  homeowner  data. 

A  table  of  living  communities  used  for 
pricing  can  be  found  in  Appendix  6. 

4.2.4  Identification  and  Quantification 
of  Housing-Related  Expenses 

From  the  1988  CES,  Runzheimer 
identified  and  categorized  housing- 

Utiuty  Multipliers 


related  expense  items  into  one  of  five 
groups: 

•  utilities, 

•  real  estate  taxes, 

•  owners/renters  insurance, 

•  maintenance,  and 

•  telephone. 

4.2.4.1     Utilities 

For  this  study,  Runzheimer  classified 
electric,  heat  (oil  or  gas),  water  and 
sewer  as  utilities.  Although  most  utility 
companies  had  ready  access  to  current 
charges  per  unit  of  consumption  and 
average  consumption  patterns  for  all 
households,  very  few  (if  any)  separated 
consumption  patterns  by  number  of 
family  members  in  a  household  or  by 
size/type  of  accommodation. 

Runzheimer  focused  on  average 
annual  consumption  experience  per 
household,  gathering  this  information 
from  utility  companies  serving  each 
allowance  area  and  the  Washington, 
D.C.,  area.  Combining  this  consumption 
data  with  current  utility  rates, 
Runzheimer  computed  average  annual 
utility  costs  for  each  of  electric,  gas  or 
oil  (whichever  Runzheimer  found  to  be 
more  widely  used,  if  used  at  all),  water 
and  sewer.  Runzheimer  then  assigned 
this  average  consumption  pattern  to  the' 
homeowner  profile  at  the  middle 
income  level. 

Because  some  utility  costs  vary  by 
size  of  house  and  yard,  Runzheimer 
calculated  a  multiplier  consistent  with 
the  standard  home  sizes  to  arrive  at 
utility  rates  for  the  other  five  profiles. 
The  table  below  shows  the  standard 
sizes  and  utility  factors  for  each  profile. 
The  standard  sizes  roughly  equate  to  the 
reference  size  of  each  profile.  The 
formula  to  calculate  each  multiplier 
was: 

Multiplier  =  1  +  (.5  x  (Standard  square 
feet— 1300)/1300) 

The  resulting  utility  multipliers  are: 


Income  level 


Lower 


Renter  profile 


Sq.ft. 


600 


Multiplier 


.73  k 


Owner  profile 


Sq.ft. 


900 


Multiplier 


.85 
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Utility  Multipliers— Continued 

Income  level 

Renter  profile 

Owner  profile 

.Sq.ft. 

Multiplier 

Sq.ft. 

Muttiplter 

Middle  

Upper 

••— - — •• — 

900 
1,100 

.85 
.92 

1.300 
1,700 

1.00 
1.15 

4.2.4.2  Real  Estate  Taxes 

For  this  study,  Runzheimer  contacted 
the  city  assessor  in  each  allowance  area 
to  obtain  real  estate  tax  information  on 
the  selected  fiving  communities.  Real 
estate  tax  formulas  were  obtained  for 
most  living  communities.  Actual  or 
representative  tax  amount  paid  were 
obtained  in  other  communities. 

4.2.4.3  OwTiers/Renters  Insurance 
As  it  did  for  previous  surveys, 

Runzheimer  undertook  to  gather 
insurance-rate  information  for  the 
allowance  areas  for  both  renter  and 
owner  profiles.  These  rates  represent 
coverage  for  structure  and  contents  for 
homeowners  but  "contents  only  for 
renters. 

Previous  research  conducted  by 
Runzheimer.  at  the  request  of  OPM, 
found  that  insurance  coverage  for 
disasters,  such  as  floods  and 
earthquakes,  is  not  prevalent  in  the 
allowance  areas:  consequently, 
Runzheimer,  with  the  concurrence  of 
OPM,  does  not  consider  these  additional 
riders.  (See  Report  to  OPM  on  Living 
Costs  in  Selected  NonForeign  Areas  and 
in  the  Washington-D.C,  Area,  Jane  1992 
at  57  FR  58556).  Runzheimer  notes, 
however,  that  OPM  is  reviewing  the 
results  of  the  Federal  Employee  Housing 
and  Living  Patterns  Survey  as  they 
apply  to  this  issue. 

4.2.4.4     Maintenance 

Many  factors  were  involved  in 
measuring  the  cost  of  maintaining  a 
home,  including  area  climate, 
architecture  and  building  materials,  and 
the  cost  of  maintenance  materials  and 
labor.  As  it  did  for  the  previous  survey, 
Runzheuner  priced  such  household 
maintenance  commodities  as  fire 
extinguisher,  bathroom  caulking  and 
kitchen  faucet.  Pest  control  service  was 
priced  in  every  allowance  area  except 
Nome,  Alaska,  where  local  sources 
indicated  it  wasn't  necessary. 

Runzheimer  developed  maintenance 
costs  based  on  the  cost  of  maintenance 
materials  and  labor  rates  in  each  area. 
Runzheimer's  approach  to  maintenance 
was  the  same  as  the  approach  to  goods 
and  services,  as  explained  below. 

Runzheimer  used  expenditure  data 
from  the  1988  CES  to  Identify  the 
national  average  home-maintenance 


expense,  the  maintenance  items  to 
survey,  and  the  appropriate  item 
weighing.  Because  most,  if  not  all, 
maintenance  items  were  included  in 
rent,  maintenance  costs  were  not  added 
in  the  three  renter  profiles. 

To  compute  home-maintenance  cost 
differences  between  each  allowance  area 
and  theWashington,  D.C.,  area  for  the 
homeowTier  profiles,  Runzheimer 
obtained  prices  for  selected  building 
materials  and  labor  rates  for    " 
maintenance  work.  For  each  area, 
Runzheimer  computed  the  relative  cost 
(i.e.,  an  index)  for  each  maintenance 
item  compared  to  the  cost  of  that  item 
in  the  D.C.  area.  As  vvith  Goods  & 
Services,  the  results  of  the  nationwide 
CES  were  used  to  weight  these 
maintenance  indexes  into  an  overall 
index  for  each  area. 

To  combine  maintenance  indexes 
with  the  other  homeowner  costs,  which 
were  expressed  in  dollar  amounts, 
Runzheimer  converted  the  indexes  to 
dollars.  To  do  this,  Runzheimer 
multiphed  the  maintenance  cost  index 
for  each  area  ty  the  CES  nationwide 
average  maintenance  cost  and  assigned 
-  that  cost  to  the  middle-income 
homeowner  profile. 

Logically,  maintenance  costs  for  larger 
homes  would  be  greater  than  costs  for 
middle-sized  homes,  while  costs  for 
smaller  homes  would  be  less.  Therefore, 
in  this  study,  Runzheimer  applied  the 
same  homeowTier  multipliers  used  in 
the  utilities  model  for  the  lower  and 
upper  income  profiles  (.85  and  1.15 
respectively)  to  recognize  differences  in 
maintenance  costs  due  to  house  size. 

4.2.4.5    Telephone 

Telephone  expenses  consisted  of  local 
service  charges,  possible  additional 
charges  for  local  calls,  and  charges  for 
long  distance  calls.  To  measure 
estimated  expenses  for  local  service  and 
local  calls,  where  available,  Runzheimer 
surveyed  the  cost  of  touch-tone  service 
with  unlimited  calling. 

To  estimate  long  distance  charges  in 
all  areas.  Runzheimer  surveyed  the  cost 
of  three  ten-minute  direct  dial  calls  per 
month  to  large  U.S.  mainland  cities  (i.e., 
Los  Angeles,  Chicago,  and  New  York 
City).  Runzheimer  measured  the  price  of 
a  call  placed  in  the  survey  are.a  at  the 
time  of  day  necessary  to  be  received  In 


the  respective  city  at  8:00  p.m.  local 
time.  In  many  areas,  ihis  resulted  in 
pricing  a  combination  of  daytime  and 
evening-Tate  calls. 

4.3    Housing  Data  Collection 
Procedures 

As  was  done  in  previous  years, 
Runzheimer  collected  housing 
information  fi-om  a  variety  of  sources. 
Also  as  in  previous  years,  Runzheimer 
research  personnel  traveled  to  profiled 
communities  in  the  allowance  areas  to 
observe  first  hand  the  comparability  of 
homes  in  one  area  versus  another  and 
the  appropriateness  of  individual 
"liousing  units  for  the  profiled  income 
level 

In  previous  surveys,  OPM  required 
several  additional  steps  to  increase  the 
quantity  and  quality  of  housing  data 
collected.  These  extra  steps  were  again 
taken  this  year  and  included  purchasing 
data  from  additional  real  estate  listing 
services,  making  greater  use  of 
assessor's  records  when  other  data  were 
not  available,  and  contacting  more  real 
estate-professionals  to  obtain  additional 
home  sales,  rental  data,  and  market 
trend  information.  . 

4.3.1     Homeowner  Data  Collection 

In  the  hiomeowner  data-gathering 
phase,  Runzheimer  obtained  sale  prices 
of  homes  (called  "comparable  sales")  in 
the  area  that  matched  the  housing 
profiles.  In  the  communities  that  were 
identified  (see  section  4.2.3), 
Runzheimer  tried  to  obtain  all  the 
comparable  sales  during  the  6-month 
period  prior  to  the  date  of  the  survey. 
For  the  winter  surveys,  the  pricing 
period  was  July  1993  through  February 
1994.  .       . 

As  was  done  last  year,  Runzheimer 
contacted  knowledgeable  and  helpful 
real  estate  professionals  in  each  location 
and/or  used  real  estate  sales  data  and 
hsting  services.  The  amount  of  data 
obtained  depended  on  thenumber of 
home  sales  in  the  community  and  the 
availability  of  square  footage  and  other 
information.  This  in  turn  depended  on 
the  size  of  the  community,  the  economic 
conditions,  the  quality  and  quantity  of 
the  realty  data  available,  and  the 
willingness  and  ability  of  local  realty 
professionals  and  assessor  offices  to 
provide  data.  If  the  comparable  sales 
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data  obtained  from  the  first  data  sources 
were  insufficieDt,  Runzheimer  contacted 
additional  data  sources  in  the  area  to 
attempt  to  secure  more  sales  data,  if 
practical. 

4.3.2    Renter  Data  Collection 

In  some  cases,  the  same  realtors  and 
brokers  who  assisted  in  our  profiling 
phase  were  very  active  in  the  rental 
markets  as  well.  When  this  occurred, 
Runzheimer  obtained  current  rental 
rates  and  fees  for  our  profiled 
apartments,  townhouses  and  houses 
from  these  sources. 

Runzheimer  also  contacted  rental 
management  firms  that  operated 
apartment  complexes  matching  the 
profile  specifications.  In  large 
metropolitan  areas,  such  as  the 
Washington.  DC,  area  where  rental 
complexes  abound,  our  housing  analysts 
conducted  telephone  surveys  to  obtain 
current  rental  information. 

Rental  data  were  obtained  from  a 
variety  of  sources,  e.g..  brokers,  property 
managers,  newspaper  advertisements, 
and  other  listings.  Analyses  of  these 
data  revealed  what  appeared  to  be  two 
separate  rental  markets — a  broker 
market  and  a  non-broker  market.  Rental 
rates  and  estimates  provided  by  brokers 
generally  exceeded  those  obtained  from 
other  sources. 

In  each  area,  the  quantity  of  data 
obtained  from  either  source-type  varied 
significantly.  Therefore,  analyzing  all  of 
the  rental  data  (both  broker  and  non- 
broker)  together  for  an  area  and  income 
level  was  undesirable.  Because  OPM  has 
no  information  on  how  federal 
employees  who  rent  generally  secure 
their  lodgings,  OPM  requested  that 
Runzheimer  apply  equal  weights  to  the 
broker  and  non-broker  data  to  compute 
the  overall  average  rental  rate  for  the 
area  and  income  level.  (See  Appendix 
9B.) 

4.4  -  Housing  Analysis 
4.4.1     Homeowner  Data  Analysis- 
One  of  the  most  important  factors 
relating  to  the  price  of  a  home  is  the 
number  of  square  feet  of  living  space. 
For  each  income  profile  in  each 
allowance  area  and  the  Washington,  DC, 
area.  Runzheimer  computed  that 
average  price  per  square  foot  for  the 
comparables.  Runzheimer  used  this 
value  times  the  reference  square  footage 
for  the  profile  to  determine  the  average 
home  value  for  the  profile. 

4.4.1.1     Data  Trimming 

OPM  requested  that  Runzheimer 
continue  to  apply  the  special 
procedures  developed  during  the  1992/ 
1993  surveys.  In  1992/1993,  based  on 
experience  from  the  previous  home- 


pricing  surveys,  OPM  modified  the 
living-cost  model  as  it  applied  to  the 
analysis  of  housing  data.  The 
modifications  allow  the  use  of  housing 
costs  trend  data  as  well  as  current 
housing  costs  in  the  analysis  of  owner 
and  renter  living  costs.  These  analyses 
are  consistent  with  section  591.205(b)(3) 
of  title  5.  Code  of  Federal  Regulations, 
and  result  in  improved  housing  data 
results. 

One  of  the  modifications  involves 
"trimming"  the  observations.  In  past 
surveys,  Runzheimer  and  OPM  noted 
that  a  relatively  few  extreme ^falues 
(values  that  were  either  exceptionally 
low  or  high  cost)  could  have  a 
significant  influence  on  the  average 
housing  costs  observed  at  an  income 
level  within  an  area.  Including  these 
extreme  values  had  the  potential  to 
cause  results  to  vary  erratically  fix)m  one 
year  to  the  next. 

in  situations  such  as  this,  statisticians 
frequently  use  the  median  or  trim  the 
data  in  some  manner  to  reduce  its 
volatility.  The  use  of  the  median  homo 
value  was  not  desirable  because  some 
areas  had  relatively  sparse  data  at  one 
or  more  income  levels.  This  could  make 
the  median  unstable  from  one  year  to 
the  next. 

In  the  1992/1993  surveys. 
Runzheimer  recommended,  and  OPM 
agreed,  that  the  observations  be  ranked 
from  low  to  high  on  the  basis  of  the  cost 
pet  square  foot  and  that  the  top  and 
bottom  20  percent  of  the  observations  be 
"trimmed"  (i.e.,  eliminated)  from  the 
sample  before  averages  or  trends  were 
calculated.  (Data  were  not  trimmed  if 
there  were  fewer  than  five  observations.) 
These  procedures  reduce  the  influence 
of  home  sales  anomalies  and  make 
survey  results  more  stable  from  one  year 
to  the  next. 

4.4.1.2    Special  Considerations 

The  new  procedures  also  involved 
analyzii^  data  in  a  more  thorough  and 
integrated  manner.  The  procedures 
required  analyzing  the  current  housing 
survey  data,  analyzing  the  trends 
observed  v\  hen  these  data  were 
compared  with  the  previoiis  survey's 
data,  and  comparing  these  trends  with 
the  views  obtained  from  real  estate 
professionals  in  the  area.  How  and 
which  data  were  used  depended  on  the 
quahty  and  quantity  of  data  collected 
and  how  the  trends  observed  agreed 
among  income  levels  and  with  the 
views  of  local  real  estate  professionals. 
These  procedures  are  discussed  below. 

Runzheimer  sought  to  gather  all  of  the 
appropriate  comparable  sales  data 
available  in  each  area.  As  a  minimum. 
Runzheimer  sought  to  obtain  10  realtor 
sales  per  community  per  income  level 


or  20  per  income  level  per  area.  In  many 
areas,  the  sales  data  exceeded  the 
minimum. 

If  the  minimum  number  could  not  be 
obtained  or  if  highly  divergent  trend 
data  were  obser\ed  among  income 
levels  in  the  area  or  as  compared  with 
the  views  of  local  real  estate 
professionals,  additional  analyses  were 
performed.  These  analyses  were: 

1 .  If  the  current  data  were 
significantly  better  than  the  previous 
data  (e.g.,  greater  in  quantity  or  more 
consistent),  the  current  data  were  used 
to  the  extent  practical. 

2.  If  at  least  three  observations  at  each 
income  level  were  available,  and  the 
previous  data  were  better  than  the 
current  data  or  the  previous  and  current 
data  were  of  equivalent  quality,  the 
change  (i.e.,  trend)  in  the  average  price 
was  used  to  update  the  previous  data. 
This  was  done  using  one  of  the 
following  procedures,  depending  on  the 
situation: 

a.  If  data  problems  oceurn;d  at  one 
income  level  only,  the  average  rate  of 
change  at  the  other  two  income  levels 
was  used  to  adjust  the  previous  prices 
for  the  affected  income  level. 

b.  If  data  problems  occurred  in  two 
income  levels,  the  rate  of  change 
obser\ed  at  the  non-problem  income 
level  was  used  to  adjust  the  previous 
prices  for  the  two  affected  income 
levels. 

c.  If  data  problems  occurred  at  all 
income  levels,  the  average  rate  of 
change  observed  at  all  three  income 
levels  was  used  to  adjust  the  previous 
prices  at  all  income  levels. 

3.  If  fewer  than  three  observations 
were  available  at  any  income  level  and/ 
or  the  data  quality  was  questionable  at 
all  levels,  all  three  levels  of  current  and 
previous  survey  data  were  merged. 
These  data  were  then  analyzed  by 
applying  the  procedures  described  in 
section  4.4.1  above  to  each  set  of  merged 
data,  and  the  average  cost  per  square 
foot  was  computed  for  each  set  of  data 
and  compared  to  estimate  the  overall 
change  in  the  area.  This  overall  t  hange 
was  applied  to  the  previous  average 
costs  by  income  level  to  determine  the 
current  costs  at  each  income  level  for 
the  area. 

The  areas  for  which  these  procedures 
w»!re  applied  and  the  calculations  used 
are  found  in  Appendix  9A. 

4.4.2    Rental  Data  Analysis 

Runzheimer  assigned  each  rental 
quote  data  point  to  a  single  income 
level,  based  on  these  criteria: 

•  Assign  one  bedroom  apartments  to 
the  lower  income  level. 

•  Assign  two  bedroom  apartments  to 
the  middle  income  level. 


•  Assign  townhouses  and  detached 
houses  with  a  minimum  of  two 
bedrooms  to  the  upper  income  level. 

4.4.2.1    Data  Trimming  and  Special 
Analyses 

In  the  analysis  of  rental  data, 
Runzheimer  applied  the  same 
procedures  used  to  trim  the  home  sales 
data  (see  section  4.4.1.1)  except  that 
data  were  ranked  on  the  basis  of 
-  monthly  rental  rates,  not  cost  per  square 
foot.  Also,  as  with  home  sales  analyses, 
special  analyses  were  applied  to  rental 
data  when  the  data  were  sparse  or 
highly  divergent  trends  were  observed 
among  income  levels.  These  analyses 
were  the  same  as  those  applied  to  home 
sales  data  (see  section  4.4.1.2)  except 
that  if  data  were  merged,  overall 
estimates  were  based  on  monthly  rental 
rates,  not  the  cost  per  square  foot.  (See 
Appendix  98  for  these  analyses.) 

4.4.3     /^alysis  of  Housing-Related 
Expenses 

Because  section  4.2.4  covers  the 
identification  and  quantification  oif 
housing-related  expenses,  these  topics 
are  not  repeated  here. 

However,  it  should  be  noted  that 
Runzheimer  incorporated  home  sale 
prices  from  this  study  into  the 
calculations  of  real  estate  taxes  and 
homeowner's  insurance,  which  depend 
upon  the  value  of  the  home. 

4.5    Housing  Survey  Results 

In  the  above  sections,  Runzheimer 
describes  how  it  measured  the  costs  for 
maintenance,  insurance,  utilities,  real 
estate  taxes,  rents,  and  homeowner 
mortgages.  Appendix  7  shows  the  cost 
of  each  of  these  items,  for  renters  and 
homeowners  separately,  in  each 
allowance  area  and  in  the  Washington, 
DC,  area. 

Appendix  8  compares  the  total  cost  of 
these  items  in  each  allowance  area  with 
the  total  cost  of  the  same  items  in  the 
Washington,  DC,  area.  Again,  there  are 
separate  comparisons  for  renters  and 
homeowners. 

The  final  housing-cost  comparisons 
take  the  form  of  indexes  that  are  used 
in  Appendix  14  to  derive  the  total, 
overall  index  for  owners  and  renters. 
(Refer  to  section  2.2  for  a  discussion  of 
the  general  formulae  and  how  the 
component  indexes  are  combined.) 

5.  Transportation 

5.1     Component  Overview 

The  Transportation  component 
consisted  of  expenses  related  to  private 
and  public  transportation.  The  private 
transportation  category  contained 
expenses  related  to  owning  and 
operating  a  vehicle  in  each  area.  The 


public  transportation  category  focused 
on  the  cost  of  air  fares  from  each 
location  to  a  conomon  point  within  the 
contiguous  48  states. 

As  was  done  In  previous  surveys, 
Runzheimer  used  national  average 
expenditure  data  to  combine  the  private 
and  pubUc  transportation  relative  cost 
differences  between  each  allowance  area 
and  the  Washington,  DC,  area  to  arrive 
at  a  total  Transportation  component 
index. 

5.2    Private  Transportation 
Methodology 

Runzheimer  determined  that  an 
accurate  and  reasonable  approach  to 
measure  transportation  costs  was  to 
select  and  analyze  three  commonly 
driven  vehicles  (a  domestic  auto,  an 
import  auto  and  a  utihty  vehicle)  in  all 
areas. 

New  vehicles  were  the  basis  for 
developing  the  transportation-cost 
calculations.  Although  Runzheimer 
could  have  developed  costs  from  the 
premise  that  "identical"  used  vehicles 
would  be  purchased  from  auto  dealers 
in  each  location,  Runzheimer  believed 
that  costing  new  vehicles  reduced  the 
potential  for  inconsistencies  due  to 
value  judgements  concerning  used 
vehicles. 

5.2.1    Vehicle  Selection  and  Pricing 

As  mentioned  above,  Runzheimer 
selected  and  priced  a  domestic  auto,  an 
import  auto,  and  a  utility  vehicle  as  the 
basic  vehicle  types  to  cost  in  all 
locations.  We  based  our  selection  of 
these  vehicle  types  on  their  popularity 
in  the  United  States  as  demonstrated  by 
owner  registration  data. 

To  select  a  specific  make  and  model 
within  each  vehicle  type,  Runzheimer 
identified  the  top-selling  models  in  each 
car  class.  For  these  models, 
Runzheimer's  research  associates 
collected  new  vehicle  prices. 

At  each  auto  dealersnip  in  the  sample, 
Runzheimer  recorded  the  suggested 
retail  prices  of  the  three  vehicles  plus 
any  additional  charges,  such  as 
shipping,  excise  tax,  dealer  prep,  and 
additional  dealer  markup.  Runzheimer 
used  the  suggested  retail  prices  (not 
negotiated  prices)  in  the  analysis. 
Runzheimer  also  included 
docimientation  fees  as  part  of  the  new- 
vehicle  costs  in  Alaskan  locations. 
Contacted  dealerships  explained  that  a 
documentation  fee  is  charged  on  a  new- 
car  purchase  to  cover  paperwork  costs. 

Runzheimer  did  not  include  a  fee  for 
the  Washington,  D.C.,  area  because 
dealers  in  those  areas  do  not  typically 
charge  a  documentation  fee. 

The  three  vehicles  selected  for 
analysis  were: 


Domestic  Vehicle — Ford  Taurus  GL  4- 

door  sedan  3.0L  6  cyl 
UUhty  Vehicle— Chevrolet  SlO  Blazer 

4X4  2  door  4.3L  6  cyl 
hnport  Vehicle— Honda  Civic  DX  4-door 

sedan  1.5L4cyl 
Runzheimer  priced  1994  models. 

All  vehicles  were  equipped  with 
standard  options,  such  as  automatic 
transmission,  AM/FM  stereo  radio  and 
air  conditioning.  As  done  in  the  1992/ 
1993  survey,  atOPM's  request, 
Runzheimer  also  priced  snow  tires, 
engine-block  heaters,  and  heavy-duty 
batteries  in  all  of  the  Alaskan  locations. 

Car  dealers'" in  the  Washington,  D.C., 
area  did  not  recommend  vehicle 
rustproofing.  However,  it  was  suggested 
or  recommended  in  allowance  areas. 
Therefore,  we  included  rustproofing  as 
an  add-on  in  all  allowance  areas,  but  not 
in  the  Washington,  D.C.,  area. 

5.2.2    Vehicle  Trade  Cycle 

Calculating  the  cost  to  own  and 
operate  a  vehicle  requires  that  two 
important  factors  be  determined:  miles 
driven  and  time  period  of  ownership.  In 
the  automobile  industry,  these  two 
factors  are  known  collectively  as  a 
vehicle's  "trade  cycle."  The  trade  cycle 
is  stated  as  a  length  of  time  either  in 
months  or  years,  and  the  total  number 
of  miles  driven  in  that  time  period  (e.g.. 
four-year,  60,000-mile  trade  cycle).  This 
information  is  required  to  compute 
annual  costs  related  to  fuel,  oil.  tires, 
maintenance  and  depreciation. 

Conforming  with  previous  fiving-cost 
reports,  Runzheimer  used  a  foiir-year 
60,000-mile  trade  cycle  in  all  areas 
based  upon  the  following  information: 

•  The  Internal  Revenue  Service  has 
iised  this  trade  cycle  for  many  years  to 
compute  the  allowable  cents-per-mile 
reimbursement  rate  for  persons  who 
drive  their  personal  vehicle  for  business 
purposes. 

•  The  four-year  time  period  coincides 
with  the  typical  length  of  a  vehicle  loan. 

•  U.S.  Department  of  Energy  statistics 
for  1988  show  that  the  U.S.  average  for 
number  of  vehicle  miles  driven  was: 
18,595  per  household  and  10.246  miles  • 
per  vehicle. 

Runzheimer  has  been  unable  to  find 
conclusive  statistics  on  average  annual 
miles  driven  per  vehicle  in  any 
allowance  area.  In  1991.  Runzheimer 
contacted  car  dealers  to  obtain  their 
observations  on  average  odometer 
mileage  on  trade-in  vehicles  and 
informally  asked  other  residents  of  each 
area  for  their  opinions. 

From  the  opinions  gathered,  we 
concluded  that,  in  most  cases,  the 
average  annual  miles  driven  in 
allowance  locations  appeared  to  be  less 
than  or  equal  to  15,000.  In  the 
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VVasbington.  O.C.  area,  the  opinions  of 
those  contacted  indicated  an  average 
annual  mileage  of  15,000  or  more. 
Therefore,  without  definitive  statistics 
to  prove  otherwise,  Runzheimer  set  a 
standard  used  in  all  reports  to  date  of 
15,000  miles  per  jrear,  which  results  in 
a  four-year,  60,000-mile  trade  cycle. 

5.2.3    Fuel  Performance  and  Type 

To  establish  average  fuel-performance 
ratings,  Runzheimer  selected  the  "city 
driving"  figures  published  by  the 
Environmental  Protection  Agency 
(EPA).  Runzheimer  chose  the  "city" 
instead  of  "highway"  figures  because  all 
locations  contained  considerable  stop- 
and-go  driving  conditions.  All  vehicles 
included  in  this  study  used  regular 
unleaded  fuel.  Except  in  Alaska, 
Runzheimer  obtained  self-ser\ice  cash 
prices  and  substituted  full-service  when 
self-service  was  not  available.  At  OPM's 
request.  Runzheimer  priced  gasoline  at 
the  full-service  pump  in  Alaska. 

As  in  its  second  report  to  OPM, 
Runzheimer  has  included  in  its  analysis 
a  number  of  fuel-performance  factors; 
.sppcificaily,  temperature,  road  surface, 
and  gradient.  Based  on  our  research  of 
these  thfee  factors,  Runzheimer  analysts 
developed  fuel-performance  adjustment 
percentages  in  each  allowance  area. 

5.2.3.1     Impact  of  Temperature  Upon 
Fuel  Performance 

Runzheimer  consulted  two  published 
sources  to  develop  its  adjustment 
percentages  for  this  fuel-efficiency 
factor:  Passenger  Car  Fuel  Economy: 
EPA  and  Road  and  The  Weather 
Almanac  (Ruffner  &  Blair).  Miles-per- 
gallon  performance  varies  by  ambient 
temperature.  The  lower  the  temperature, 
the  fewer  miles-per-gallon  achieved  and 
vice  versa.  In  the  EPA  study,  the 
temperature  at  which  no  adjustments  to 
fuel  performance  occur  is  77°?.  Below 
that  temperature,  miles-per-gallon 
achieved  drops,  above  77°,  miles-per- 
gallon  achieved  improves.  To  measure 
llie  effect  temperature  has  on  miles-per- 
gallon  for  each  allowance  area. 
Runzheimer  researched  average 
monthly  temperatures  as  reported  in 
The  Weather  Almanac. 

In  each  location  and  for  each  month. 
Runzheimer  assigned  the  appropriate 
shortfall  factor  from' the  EPA  study 
based  on  the  average  monthly 


temperature  for  each  given  location.  For 
example,  if  the  average  monthly 
temperature  was  35°.  the  shortfall  factor 
in  miles-per-gallon  would  be  0.876. 
After  assigning  factors  to  each  month, 
Runzheimer  averaged  the  twelve  factors 
for  each  location.  The  results  of  these 
calculations  are  shown  in  section 
5.2.3.4. 

5.2.3.2    Impact  of  Road  Surface  Upon 
Fuel  Performance 

For  its  analysis.  Runzheimer  assumed 
that  federally  controlled  roadways  are 
typically  composed  of  concrete  and/or 
high-load  asphalt  and  that  locally 
controlled  roadways  are  typically 
composed  of  low-load  asphalt.  EP.^'s 
research  indicates  that  cars  are  generally 
more  fuel-efficient  on  the  firmer,  high- 
load  surfaces  than  on  the  softer,  low- 
load  surfaces. 

Although  traffic  p>attems  and  road 
usage  certainly  vary  among  areas. 
Runzheimer  could  find  no  relevant 
studies  of  these  issues.  Therefore, 
Runzheimer  assumed  that  federally 
controlled  roadways  generally  support 
twice  the  traffic  of  or  are  used  at  least 
twice  as  much  as  locally  controlled 
roadways. 

In  each  allowance  area,  Runzheimer 
researched  the  total  miloage  falling  into 
either  the  federal  or  local  categories.  For 
example,  Alaska  contains  5,512  miles  of 
federally  controlled  roads  and  7,120 
miles  of  locally  controlled  reads.  The 
usage  assumption  allowed  Runzheimer 
to  increase  federal  road  mileage  by  a 
factor  of  two. 

Runzheimer  applied  the  average  low- 
load  asphalt  factor  (which  refiects  dry, 
wet,  and  snowy  conditions)  to  the  local 
mileage  percentage  and  the  average 
concrete  and/ or  high-load  a.sphalt  factor 
to  the  federal  mileage  percentage  to 
create  a  weif^htf-d  average  factor  for  each 
area.  These  <  v-?:ghted  factors  for  Alaska 
ranged  from  u  94  to  0.97.  The 
Washington.  D.C.,  area  was  assigned'a 
factor  of  1.00  on  the  premise  that  the 
vast  majority  of  traffic  in  that  area 
travels  on  dry.  high- load  surfaces.  (See 
section  5.2.3.4  for  application  of  this 
factor  in  estimating  overall  miles-per- 
gallon.) 

5.2.3.3     Impact  of  Gradient  Upon  Fuel 
Performance 

Runzheimer  consulted  EPA's 
Passenger  Car  Fuel  Economy:  EP.-\  and 


Road  to  determine  the  effect  of  local 
topography  (i.e..  gradient)  upon  fuel 
efficiency.  EPA  provides  mileage  factors 
based  upon  various  gradients  ranging 
from  less  than  0.5%  (essentially  flat)  to 
greater  than  6%  (steep). 

Runzheimer  reviewed  the  topographic 
features  of  each  area  and  found  a  wide 
range  of  road  conditions.  However, 
Runzlieimer  was  unable  to  find 
information  on  the  types  of  terrain 
drivers  typically  encounter  in  each  area 
or  the  number  of  miles  drivers  travel  in 
each  type  of  terrain. 

Lacking  such  information, 
Runzheimer  assiuned  that  drivers  in  the 
allowance  areas  generally  travel  roads 
having  approximately  the  same 
gradients  that  are  found  on  average  In 
the  United  States.  Applying  the 
information  from  EPA's  research. 
Runzheimer  computed  a  fuel- 
performance  factor  of  0.981  for  this  type 
of  driving.  This  factor  was  assigned  to 
each  allowance  area,  Runzheimer 
assigned  a  factor  of  1.00  to  the 
Wushington,  D.C.,  area  on  tlie  premise 
that  the  vast  majority  of  traffic  in  that 
ai-ea  travels  on  major  freeways  and   . 
highways  that  are  relatively  fiat.  (See 
section  5.2.3.4  for  application  of  this 
factor  in  estimatmg  overall  fiiel 
efficiency.) 

5.2.3.4    Overall  Impact  Upon  Fuel 
Performance 

Runzheimer  applied  the  results  of  the 
analyses  described  above  to  "localize" 
or  make  geographically  sensitive 
adjustments  to  the  EPA  average  ralin^'.s 
and  establish  reasonable  fuel- 
performance  ratings  for  each  allowanrji 
area. 

In  the  table  below,  the  factor  i  Of) 
means  that  no  adjustment  to  E'^  '■  iui'l 
performance  is  appropriate.  A  factor  of 
loss  than  1.00  means  that  the  estimated 
gasoline  mileage  in  the  area  is  less  than 
the  EPA  average.  For  example,  the  total 
adjustment  factor  for  Fairb;uiks/Nome  is 
0.80.  This  means  that  the  estimated 
gasoline  mileage  in  Fairbanks  and  Nome . 
is  80%  of  the  EPA  estimated  average. 
Note  that  the  adjustment  factor  for  the  - 
Washington,  D.C..  area  (0.94)  indicates 
that  average  gasoline  mileage  in  that 
area  is  below  the  EPA  estimate  also. 


SUM^4ARY  OF  FUEL-PERFORMANCE  ADJUSTMENTS 


Location 


Anctxxage  

Fairt»anks/Nome 
Juneau  .'... 


Tempera- 
ture 


0.88 
0.85 
0.89 


Road  sur- 
face 


0.96 
0.96 
0.96 


Gradient 


0.98 
0.98 
0.98 


Total 


033 
0.80 
084 


Summary  of  Fuel-Performance  Adjustments— Continued 


Location 


Washington.  D.C. 


Tempera- 
ture 


0.94 


Road  sur- 
face 


1.00 


Gradient 


1.00 


Total 


0.94 


Note:  These  adjustments  compound.  That  is.  the  Total  adjustment  is  the  resutt  of  multiptying  the  three  ind-vKlual  factors  together  tor  each  loca- 


tion/area. 


5.2.4    Vehicle  Maintenance 

With  OPM's  concurrence. 
Runzheimer  selected  the  five  most 
common  maintenance  service/repair 
jobs  performed  on  vehicles  as  the  basis 
for  vehicle  maintenance  analysis: 
.  •  tune-up. 

•  oil  change, 

•  automatic  transmission  fluid 
change. 

•  flush/fill  coolant,  and 

•  muffler  installation. 
Automobile  manufacturers* 

recommended  maintenance  schedules 
were  used  to  determine  the  frequency  of 
performing  each  of  these  maintenance 
jobs.  Maintenance  schedules  vary, 
depending  on  the  driving  conditions 
typically  encountered.  Consistent  with 
the  assumptions  used  for  fuel  economy 
and  tire  mileage,  Runzheimer  assumed 
that  driving  conditions  in  the  allowance 
areas  were  generally  severe  and  used  the 
maintenance  schedules  that  reflected 
that  kind  of  driving.  For  the  D.C.  area. 
Runzheimer  assumed  that  driving 
conditions  Were  norma]  and  used  the 
maintenance  schedules  that  reflected 
that  kind  of  driving. 

The  recommended  frequency  of 
performing  each  of  these  jobs  was 
combined  with  the  prices  charged  by 
local  dealers  and  service  stations  to 
compute  an  estimated  annual 
maintenance  expense. 

For  Alaska.  Runzheimer  included 
constant  velocity  (CV)  joint  boots  as 
well.  Runzheimer's  research  of  CV  joint 
boot  replacement  revealed  varying 
replacement  cycles  between  Alaskan 
allowance  areas:  Anchorage— every 
45,000  miles  (3  years).  Fairbanks — every 
15,000  miles  (1  year).  Juneau^very 
45.000  miles  (3  years)  and  Nome — every 
30,000  miles  (2  years).  The  cost  of 
replacement  for  all  three  vehicle  tj'pes 
has  been  factored  into  the  indexes  based 
upon  the  fife  cycle  of  the  replacement. 
For  example,  100%  of  the  cost  "was 
included  for  Fairbanks  because  research 
indicated  annual  replacement  was  the 
norm.  Only  50%  of  the  cost  was 
included  for  Nome  where  research 
indicated  bi-annuul  replacement. 

5.2.5    Tires 

Research  previously  conducted  by 
Runzheimer  for  OPM  (see  the  June  1992 
report)  revealed  that  various  factors 


(e.g..  road  quality /state  of  repair,  road 
composition)  caused  tread  fife  (the 
average  number  of  miles  a  tire  is 
expected  to  last)  to  be  less  in  allowance 
areas  than  in  the  Washington.  D.C.  area. 
Based  on  these  findings  (some  of  which 
were  quantitative).  Runzheimer  based 
tire  expenses  on  a  40,000-mile  tread-life 
in  allowance  areas,  and  a  55.000-mile 
tread-life  in  the  Washington.  D.C,  area. 
Runzheimer's  research  also  indicated 
that  four  extra  snow  tires,  with  studs, 
would  be  required  for  all  three  vehicles 
in  Anchorage.  Fairbanks,  and  Juneau. 
For  Nome.  Runzheimer's  research 
revealed  that  mud  and  snow  tires  would 
be  appropriate  for  the  Si 0  Blazer  but  not 
the  other  two  vehicles  because  all- 
season  radials  were  reported  to  be  the 
norm.  (Most  of  the  driving  in  Nome 
occurs  within  a  very  confined  area). 
Therefore,  as  with  the  previous  sur\'ey, 
Runzheimer  siu^-eyed  the  cost  of  extra 
wheels,  extra  tires,  and  instalUng  studs 
for  all  vehicles  in  Anchorage.  Fairbanks, 
and  Juneau  and  the  additional  cost  of 
mud  and  snow  tires  for  the  SlO  Blazer 
in  Nome. 

5.2.6  License  and  Registration  Fees. 
,  and  Miscellaneous  Tax 

Runzheimer  obtained  information 
regarding  appropriate  license  and 
registration  fees,  and  miscellaneous 
taxes  (i.e..  personal  property  tax  and 
motor  vehicle  registration  tax]  firom  each 
area.  One-time  fees  and  miscellaneous 
.taxes  were  divided  equally  over  each 
vehicle's  four-year  trade  cycle.  Sales 
and  excise  taxes  were  included  in  the 
purchase  price  of  each  vehicle  (see 
section  5.2.7.).  Ongoing  fees  and  tixes 
were  included  as  part  of  the  annual 
costs. 

5.2.7  Depreciation 

From  Runzheimer's  experience,  the 
single  largest  aimual  expense  related  to 
owning  and  operating  newer  vehicles  is 
vehicle  depreciation,  the  lost  value  of 
the  vehicle  as  it  ages  and  is  driven.  To 
calculate  average  annual  depreciation. 
Runzheimer  divides  the  difference 
between  the  purchase  price  and  the 
residual  value  by  the  number  of  years 
the  vehicle  is  owned. 

In  the  depreciation  equation. 
Runzheimer  used  suggested  retail 
prices,  plus  any  additional  charges. 


such  as  shipping,  excise  tax.  dealer 
prep,  and  additional  dealer  markup. 
(Runzheimer  did  not  befieve  that 
negotiated  prices  could  be  collected  on 
an  equitable  basis.)  As  discussed  earlier, 
the  trade  cycle  was  determined  to  be 
four  years,  60,000  miles.  Runzheimer 
research  indicated  that  residual  values 
were  the  same  in  all  areas  except 
Fairbanks  and  Nome.  This  research 
effort  is  explained  below. 

Rimzheimer  is  aware  that  several 
firms  and  associations  track  and  publish 
weekly  or  monthly  used-car  and  used- 
truck  wholesale  auction  prices.  Some 
firms  even  publish  projections  of  the 
future  value  of  today's  new  vehicles. 
Most  publications  provide  several 
residual  values  for  each  vehicle, 
depending  on  its  condition  at  the  time 
of  trade-in  (e.g..  clean,  average,  rough). 
Several  common  publications  of  this 
type  are  Black  Book,  Kelley  Blue  Book. 
Automotive  Market  Report,  and  SADA 
(National  Automobile  Dealers 
Association).  Unfortunately,  these 
sources  only  track  prices  for  vehicles 
sold  in  the  contiguous  48  states  and 
then  publish  broad-based  average 
residual  values  for  each  vehicle. 

To  get  specific  information  from 
sources  knowledgeable  about  the  used 
vehicle  markets  in  allowance  areas. 
Runzheimer  contacted  auto  dealers  and 
financial  institutions  in  these  areas. 
Most  of  the  sources  with  whom 
Runzheimer  spoke  said  that  they  used 
the  above-mentioned  pubUcations  as 
guides,  just  as  dealers  and  financial 
institutions  across  the  United  States 
used  them. 

Except  for  Fairbanks  and  Nome. 
Runzheimer  found  no  conclusive 
evidence  that  used  vehicles  in 
allowance  areas  were  (on  average)  worth 
more  or  less  than  used  vehicles  in  the 
Washington,  D.C,  area.  Therefore,  we 
reported  the  same  used  vehicle  prices  in 
ail  areas  (except  Fairbanks  and  Nome). 
An  appropriate  and  logical  source  for 
these  values  was  the  October  1993  issue 
of  Black  Book  Official  Finance/Lease 
Guide  for  1994  vehicles.  For  Fairbanks 
and  Nome.  Rimzheimer  used  90%  of  the 
Black  Book  projected  residual  values  to 
reflect  rougher  conditions. 

It  should  be  noted  for  clarification 
that  identical  residual  values  did  not 
translate  into  identical  depreciation 
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amounts  in  all  locations.  Depreciation 
amounts  were  higher  in  allowance  areas 
than  in  the  Washington,  D.C.,  area 
because  new  vehicle  prices  in  all 
allowance  areas  were  higher. 

5.2.8  Finance  Expense 

Runzheiraer  included  the  average 
annual  cost  of  financing  a  vehicle  in  the 
total  cost  of  private  transportation. 
Runzheimer  surveyed  banks  in  all  areas 
for  their  auto-loan  interest  rates,  using  a 
48-month  loan  length  with  80% 
financing  as  the  basis  in  all  locations. 

5.2.9  Vehicle  Insurance 

Runzheimer  measured  the  cost  of  auto 
insurance  in  each  location.  To 
determine  the  type  of  coverage  to  price, 
Runzheimer  contacted  insurance  agents 
in  each  area  to  obtain  information  on 
the  typical  policy.  Listed  below  are  the 
most  common  coverages,  limits,  and 
deductibles  for  the  surveyed  living-cost 
areas. 

Bodily  Injury— $100,000/5300,000 
Property  Damage — $50,000 
Medical— $5,000 
Uninsured  Motorist — $100,000/ 

$300,000 
Comprehensive — $100  Deductible 
CoUision — $250  Deductible 

In  all  areas.  Runzheimer  attempted  to 
identify  the  most  "popular"  automobile 
insurance  companies  by  analyzing 
market-share  reports  compiled  by  an 
industry  rating  bureau.  The  policy 
described  above  was  then  priced  again 
this  year  for  each  location.  Two  or  three 
price  quotes  were  obtained  for  each  area 
and  averaged  together  to  produce  the 
final  number  for  this  component  in  each 
allowance  area. 

5.3    Public  Transportation 
Methodology 

As  was  done  last  year.  Runzheimer 
surveyed  the  cost  of  air  fares  as  they 
relate  to  recreational  travel.  Runzheimer 


priced  the  lowest  available  round-trip 
air  fare  from  each  allowance  area  and 
the  Washington,  D.C.,  area  to  Los 
Angeles.  California.  Los  Angeles  was 
selected  because  it  is  a  common  point 
approximately  equidistant  from  most  of 
the  allowance  areas  and  the 
Washington,  D.C..  area.  The  cost  of  the 
trip  from  each  allowance  area  to  Los 
Angeles  was  compared  with  the  cost  of 
the  trip  from  the  Washington.  D.C..  area 
to  Los  Angeles  to  compute  the  public 
transportation  category  indexes.  (See 
Appendix  11.) 

5.4    Transportation  Surve}'  Results 

Runzheimer  measured  the  costs  for 
fuel,  maintenance  and  oil,  tires, 
licensing,  taxes,  depreciation,  finance, 
and  insurance  for  three  types  of 
automobiles  in  each  allowance  area  and 
in  the  Washington,  D.C.,  area  to 
determine  typical  private  transportation 
costs.  Appendix  10  shows  the  cost  of 
each  of  these  items  in  each  area. 

Runzheimer  also  measured  the  cost  of 
recreational  air  travel  from  each 
allowance  area  and  from  the 
Washington,  D.C.,  area  to  a  common 
point  within  the  contiguous  48  states. 
Appendix  11  shows  the  cost  of  these  air 
fares  and  their  relationship  to  the  cost 
for  the  Washington,  D.C.,  area. 

Appendix  1 1  compares  the  total  cost 
of  the  private  transportation  items  for 
each  vehicle  in  each  allowance  area 
with  the  total  cost  of  the  same  items  in 
the  Washington.  D.C..  area.  Appendix 
1 1  also  shows  how  the  private  and 
public  transportation  indexes  were 
combined  using  expenditure  weights 
derived  from  the  CES  data  to  produce 
final  transportation  indexes. 

The  final  transportation  indexes  are 
used  in  Appendix  14  to  derive  the  total 
overall  index.  (Refer  to  section  2.2  for  a 
discussion  of  the  general  formulae  and 
how  the  component  indexes  are 
combined.) 


6.  Miscellaneous  Expenses 

6.1  Component  Overview 

The  Miscellaneous  Expense 
component  consists  primarily  of  four 
unrelated  groups  of  expenses: 

•  medical  care. 

•  contributions  (including  gifts  to 
non-family  members). 

•  personal  insurance,  and 

•  savings  and  investments  (including 
pensions). 

Runzheimer  believes  that  certain 
miscellaneous  expense  items  should  not 
affect  living-cost  measures  between 
locations.  For  example.  Runzheimer 
considers  charitable  contributions  a 
personal  choice,  so  we  include  this 
expenditure  as  a  constant  amount  in  all 
locations.  Based  on  research  into  all  of 
the  expenses  of  this  component, 
Runzheimer  also  regards  expenses 
related  to  personal  insurance,  savings 
and  investments,  and  pensions  as 
constants,  for  reasons  discussed  in 
section  6.2.2. 

To  measure  the  miscellaneous 
expenses.  Runzheimer  constructed  a 
pricing  methodology  similar  to  the  one 
used  in  the  Goods  &  Services 
component.  Runzheimer  selected 
representative  items  for  medical  care, 
priced  them  in  all  areas,  and  then 
computed  a  Miscellaneous  Expense 
component  index  based  on  the  relative  " 
importance  of  costed  items  and 
categories  held  constant. 

6.2  Miscellaneous  Expense  Model 

6.2.1     Expenditure  Research 

From  the  1988  CES,  Runzheimer 
tabulated  the  miscellaneous  expense 
data  into  logical  expense  groupings  and 
,then  determined  the  appropriate  item 
weighing.  The  table  on  the  following 
page  lists  the  categories  that 
Runzheimer  selected  to  price  and  their 
weights: 
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Miscellaneous  Expense  Categories  &  Weights 

Categories 

Income  Level 

Lower  (per- 
cent) 

Mid<ile  (per- 
cent) 

Upper  (per- 
cent) 

Medical  Care 

43.41 

12.38 

44.21 

100.00 

31.56 

14.90 

S3.54 

100.00 

22.40 
1()  RS 

Contritxjtions  (induding  gifts)"  ..„ . 

Personal  Irisurance  &  Pensions*  „ 

60.75 
100.00 

Totals : 

•Held  constant. 

6.2.2    Miscellaneous  Expense 
Methodology 

As  stated  in  section  2.2,  Runzheimer 
used  the  Laspeyres  indexing 
methodology  to  compute  the 


Miscellaneous  Expense  component 
index.  For  groups  of  items  held 
constant,  the  model  assumed  a  price 
ratio  between  the  allowance  area  and 


the  Washington,  D.C.,  area  equal  to 
100.00%. 

Runzheimer  defined  personal 
insurance  and  pensions  as  the  portion  of 
a  family's  budget  that  was  targeted  for 


long-term  financial  security.  This  is 
consistent  with  the  definitions  used  by 
the  CES,  the  results  of  which  are  used 
as  weights  in  the  COLA  model.  In  the 
CES.  money  stored  in  a  savings  or 
investment  vehicle  for  future 
expenditures  (of  goods  and  services, 
housing,  or  transportation)  is  accounted 
for  in  the  other  component  weightings. 

In  section  6.1.  we  noted  that  expenses 
related  to  personal  insurance  were  held 
constant  for  all  locations.  This  was 
based  on  information  received  from  life 
insurance  companies  and  0PM  officials. 
The  life  insurance  companies  contacted 
indicated  that  policies  vmtten  (and 
premiums  charged)  to  persons  within 
the  United  States  and  its  territories  did 
not  vary  due  to  location.  Runzheimer's 
research  and  discussions  with  OPM 
officials  also  indicated  that,  in  general, 
federal  employees  in  all  areas  received 
similar  or  identical  benefits  packages — 
any  variations  were  due  to  personal 
preference.  Therefore,  Runzheimer 
believed,  and  OPM  concurred,  that 
holding  these  types  of  expenses 
constant  was  appropriate. 

6.3    Miscellaneous  Expense  Data 
Collection  Procedures 

Medical  care  items  were  .surveyed 
consistent  with  the  approach  used  in 
the  Goods  &  Services  component.  For 
quality-control  purposes,  Runzheimer 
used  its  in-house  research  staff  to 
conduct  much  of  this  survey. 

The  following  medical-care  items 
were  priced  in  each  allowance  area  and 
in  the  Washington,  D.C.,  area: 

•  nonprescription  pain  reliever 

•  prescription  drugs 

•  vision  check 

•  dental  service 

•  doctor  visit 

•  hospital  room 

•  health  insurance 

Runzheimer  computed  a  Medical  Care 
subcategory  price  index  for  each  item  in 


each  allowance  area  by  comparing  each 
local  average  price  with  the 
Washington,  D.C.,  area  average  prices. 
These  indexes  were  combined  using 
weights  derived  from  the  CES  to 
compute  a  Medical  Care  subcategory 
index  for  each  allowance  area. 

6.4    Miscellaneous  Exjjense  Survey 
Results 

Appendix  12  contains  the  results  of 
our  data  collection  and  index 
calculations.  As  the  appendix  shows, 
the  relative  costs  of  the  majority  of  the 
items  in  the  Miscellaneous  Expense 
Component  are  based  on  surveyed 
prices.  Therefore,  the  Miscellaneous 
Component  index  reflects  living-cost 
differences  among  areas.  The  cost  of 
only  two  items — life  insurance/pensions 
and  contributions — do6s  not  differ 
among  areas.  Although  these  two  items 
together  have  a  significant  weight,  one 
should  keep  in  mind  that  the 
Miscellaneous  Component  has  the 
smallest  weight  of  the  four  components. 

Section  2.2  describes  how  the 
Miscellaneous  Expense  component 
indexes  are  combined  with  the  other 
component  indexes  to  derive  the  final 
index  for  each  area. 

7.  Final  Results 

7.1    Total  Comparative  Cost  Indexes 

The  total  comparative  cost  indexes 
appear  below.  Appendix  14  shows  how 
each  index  was  derived  from  the 
component  indexes. 

-  Final  Cost  Co.mparison  Indexes 


Final  Cost  Comparison  Indexes— 
Continued 


Allowarx^e  area 

Local 
pricing 

Com- 
missary & 
exchange 

Arxjhorage,  Alaska  .... 

Fairtanks,  Alaska  

Juneau,  Alaska  

103.94 
106.03 
108.10 

101.32 

103.41 

NA 

•  As  represented  by  Nome.  AK. 
NA  =  Not  Applicat)Je. 

7.2  General  Comments 

Runzheimer's  primary  goal 
throughout  its  work  on  each  study  has 
been  to  bring  fairness  and  accuracy  to 
the  resuhs.  The  scope  of  this  muhi-year 
engagement  has  become  more 
comprehensive  by  virtue  of  special 
research  projects,  seasonal  pricings, 
expanded  marketbasket  pricings  and 
other  efforts.  Rimzheimer  believes  that 
living-cost  research  is  a  dynamic 
process,  not  a  static  one,  and  that  fresh 
research  and  analysis  will  enhance 
further  the  quality  of  the  survey  and  the 
findings.  Moreover,  we  believe  that 
planned,  ongoing  interaction  with  OPM 
will  aid  the  process  and  improve 
accuracy. 

7.3  Recommendations 

As  noted  earlier  in  this  report. 
Runzheimer  and  OPM  are  researching 
the  issue  of  including  income  taxes  in 
the  lixihg-cost  surveys  and  analyses.  We 
believe  that  the  research  will  show  that 
income  taxes  represent  a  significant 
portion  of  living  expenses — a  portion 
that  varies  from  one  area  to  the  next. 

As  also  noted  in  the  report. 
Runzheimer  recognizes  that  it  applied 
the  same  salary  levels  and  CES  data  this 
year  as  it  did  in  the  1990  surveys.  We 
commend  OPM  for  introducing  new 
federal  employment  weights  and  urge 
OPM  to  continue  with  its  plans  to 
introduce  gradually  new  CES  data  and 
salary  levels  in  future  surveys. 
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[By  Income  Before  Taxes;  Average  annual  expenditures  and  characteristics  of  all  consumer  units.  Consurner  Expenditure  Survey  1988.  Feb.  13. 


Item 


June  7,  1990 


Number  of  consumer  units  (in  thousands) 

Number  of  sample  interviews 

Consumer  unit  characteristics: 

Incono  t)efore  taxes'  ,.... 

Irxx)me  after  taxes ' 

Average     number     of     persons     in 

consumer  unit  

Age  of  reference  person 

Average  number  in  consumer  unit: 

Earners  

Vehcles  


Total  com- 
ptete  report- 
ing 


81354 
30900 

$28540 
26149 

2.6 
46.9 

1.4 
2.0 


510,000  to 
S14,999 


Si  5,000  to 
519,999 


9433 
3500 

Si 2320 
11892 

2.2 
50.1 

0.9 

1.4 


8219 
3107 

SI 7373 
16345 

2.5 

46.5 

1.2 
1.9 


520,000  to 
529.999 


14586 
5496 

524591 
22963 

2.7 
44.7 

1.5 
2.2 


530,000  to 
539.999 


10901 
4119 

534375 
31660 

2.9 
43.2 

1.8 
2.6 


540.000  to 
549.999 


7198 
.2849 

S44331 
40100 

3.2 
42.3 

2.0 
2.7 


550,000 
and  Over 


12209 
4983 

574234 
66345 

3.1 
45.3 

2  1 

3.1 


IMI 


45082 
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- 

June  7.  1990 

Item        ' 

Total  com- 
plete report- 
ing 

$10,000  to 

815,000  to 

820,000  to 

830,000  to 

S40.000  to 

850,000 

$14,999 

$19,999 

S29.999 

S39.999 

549,999 

and  over 

Children  under  18  _ 

0.7 

0.6 

0.7 

0.7 

0.9 

1.0 

0.8 

Persons  65  and  over  

0.3 

0.5 

0.4 

03 

0.2 

0.1 

0.1 

Percent  distribution: 

Male                                     > 

66 

[                -34 

57 
43 

64 
36 

71 
29 

78 
22 

82 
18 

.    87 

Female 1 _ ...^ 

13 

Homeowner  wtth  mortoaoe  

38 

15 

26 

36 

52 

-       64 

76 

Homeowner  without  mortaaoe 

24 

32 

26 

25 

18 

14 

14 

Renter , — 

39 

53 

47 

39 

30 

21 

11 

Black 

11 

12 

10 

10 

5 

6 

4 

White  and  ottier      .., 

89 

11 

88 
17 

90 
12 

90 
8 

95 

5 

94 
2 

96 

Elementary  (1-6)  ..- 

3 

Hioh  school  (9-12) 

44 

51 

54 

48 

42 

40 

24 

CoHege „ ~ 

44 

31 

34 

44 

53 

58 

73 

Never  attended  and  other  ...... 

1 

1 

1 

0 

0 

0 

0 

At  least  one  vehicle  owned  ;... 

86 
26389.07 

84 
16788.64 

91 
19558.35 

95 
24896.36 

96 
31659.60 

97 
37562.00 

97 

Average  anmjal  expenditures „ 

52320.19 

Food - 

3804.39 

2777.33 

3194.53 

3765.02 

4587.49 

-     5281.61 

6296.11 

Food  at  home - 

2176.94 

1809.23 

1954.49 

2174.01 

2556.74 

2906.55 

3109.86 

'Cereals  and  bakerv  oroducts   

317.03 

266.20 

274.62 

320.55 

375.38 

417.06 

450.19 

•Cereals  and  cereal  products  ..... 

111.15 

101.45 

100.46 

111.31 

134.59 

145.71 

138.66 

•Flour          „ 

4.83 
9.88 

6.43 
9.30 

4.59 
9.21 

4.99 
10.32 

5.06 
11.92 

4.15 
14.72 

4.17 

•Prepared  ftour  mixes  

12.18 

•Ready-to-eat  and  cooked  ce- 

reals   

73.49 

65.38 

65.31 

72.80 

89.56 

98.06 

92.85 

•Rice  

7.98 

8.00 

6.06 

7.95 

9.66 

9.48 

10.14 

•Pasta,  corrvneal   and  other 

cereals 

14.97 

12.33 

15.29 

1524 

18.39 

19.30 

19.34 

•Bakery  products  

205.88 

164.75 

174.16 

209.23 

240.80 

271.35 

311.53 

•Bread 

65.72 

56.48 

6154 

68.58 

72.19 

78.50 

86.03 

•White  bread  ....: 

35.48 
30.24 

32.79 
25.69 

33.61 
27.63 

38.12 
30.46 

39.98 
32.21 

39.46 
39.05 

42.54 

•Bread,  other  than  wtiite  

43.49 

"Crackers  and  cookies 

51.76 

41  43 

42.92 

53.39 

60.40 

75.75 

77.18 
49.96 

•Cookies  

32.19 

24.30 

27.98 

33.01 

35.93 

47.99 

•Crackers 

19.57 

17.1^ 

14.94 

20.38 

24.46 

27.76 

27.21 

•Frozen  and  refrigerated  bak- 

erv DTOdUCtS    

13.55 

10.10 

10.54 

13.12 

15.29 

17.64 

24.89 

'Ottier  t)akerv  oroducts 

74.84 

54.74 

59.46 

74.14 

92.92 

99.46 

123.44 

'Biscuits  and  rolls 

26.62 
20.31 

18.31 
13.30 

20.95 
15.37 

27.08 
21.50 

30.87 
26.94 

38.69 
26.92 

45.14 

•Cakes  and  cupcakes  

31.29 

•Bread   and   cracker   prod- 

ucts   

2.82 

2.70 

2.40 

2.36 

3.73 

4.07 

4.89 

'Sweetrolte,    coffee    cakes. 

■ 

doughnuts  _ „ 

19.60 

15.04 

15.68 

18.44 

23.22 

23.31 

33.90 

•Pies,  tarts,  turnovers 

5.48 

5.38 

5.07 

4.76 

8.16 

6.48 

822 

•Meats,  pouftry.  fish  and  eggs  

560.01 

477.38 

555.07 

541.91 

635.94 

699.55 

812.35 

•Beef _ 

183.66 

152.35 

204.56 

185.96 

215.42 

225.57 

263.75 

•Ground  beef  _ 

79.09 

71.32 

84.22 

79.31 

96.47 

91.12 

101.79 

•Roast  „ 

33.40 

28.09 

34.54 

34.19 

35.85 

40.13 

50.81 

•Chuck  roast ...   

13.23 

11.36 

14.43 

13.12 

16.66 

14.71 

17.87 

•Round  roast 

9.13 
11.04 

7.79 
6.93 

10.19 
9.92 

8.42 
12.65 

8.80 
10.38 

15.67 
9.75 

13.71 

•Other  roast 

19.23 

•Steak  ...» — 

59.01 

41.47 

71.43 

61.32 

70.25 

77.08 

93.67 

•Round  steak 

11.62 
12.96 
34.42 

11.60 

8.51 

21.36 

16.74 
11.79 
42.90 

13.83 
12.72 
34.77 

12.33 
14.53 
43.40 

11.66 
20.48 
44.94 

13.85 

•Sirloin  steak  

24.43 

•Other  steak  ».. 

55.39 

•Ottier  beet 

12.17 
114.19 

11.47 
104.51 

14.37 
108.16 

11.14 
108.24 

12.84 
132.60 

1724 
131.31 

17.48 

•Pork  _ _... 

157.61 

•Bacon -„.„...._..„_'. 

20.23 
27.10 

24.20 
19.23 

17.46 
28.84 

18.44 
25.14 

23.15 
36.30 

18.48 
28.37 

25.09 

'Pork  chops  _........ 

34.33 

•Ham   

27.43 

24.47 

2.96 

25.79 

21.68 

4.10 

27.94 

25.11 

2.83 

28.11 

26.25 

1.86 

31.54 

28.62 

2.92 

35.35 

29.58 

5.77 

39.08 

'Ham  not  canned  ............... 

36.43 

'Canned  ham 

2.65 

'Sausage  „.. 

16.60 

14.09 

17.07 

13.98 

17.67 

22.46 

2328 

•Other  pork  

22.83 

21.21 

16.84 

22.58 

23.95 

26.65 

35.83 

'Other  meats  „ 

83.61 

71.60 

75.48 

79.96 

98.98 

.   113.62 

11821 

'Frankfurters  _ 

17.37 

15.97 

1717 

17.77 

19.56 

21.76 

22.58 
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•Lunch  meats  (cold  cuts) _ 

•Botogna,  Uven*rurst,  salami 
•Other  lunchmeats  

•Lamb,  organ  meats  and  ottv 

ers  ._ _ 

'Lamb  and  organ  meats  

•Muttor%  goat  and  game  

•Poultry  

•Fresh  and  frozen  chkAens  .._ 

•Fresh  whole  chicken 

•Fresh  and  frozen  chicken 
parts „ _.. 

'Other  poultry,  inci  whole  frzn 

chickens  

•Fish  and  seafood  ..„ "1 

•Canned  fish  and  seafood 

•Fresh  and  frozen  shellfish 

•Fresh  and  frozen  finfish  

•Eggs « , 

•Dairy  products  „ _ 

•Fresh  milk  and  cream 

•Whole  milk „„"'"" 

•Other  milk  and  aeam 

•Other  dairy  products  

•Butter 

•Cheese  _ __.."" 

•tee  cream  and  related  prod- 
ucts   „.. 

•Miscellaneous  dairy  products 

•Fruits  and  vegetables „ 

•Fresh  fruits  ..„ .™ 

•Apples Z1'..".".T 

•Bananas  __ 

•Oranges ,_»....."!"."!!  I 

•Other  fresh  fruits  ." 

•Fresh  vegetables  . 

•Potatoes —••••••-■ 

•Lettuce _.. „.I.."."Z 

•Tomatoes „ 2 

•Other  fresh  vegetables  .......". 

•Processed  fruits  _ 

'Frozen  fruits  and  fruit  juices  .. 

"Frozen  orar>ge  Juice 

•Other    frozen    fruits    and 

juices 

•Canned  and  dried  fruits ." 

'Fresh,  canned  or  bottled  fruit 

juices 

•Processed  vegetables  .„....!......" 

•Frozen  vegetables 

•Canned  and  dried  vegetat)les 

and  juices  _ 

•Canned  beans  

'Canned  com  „ 

'Other    canned   and   dried 

veg.,  &  juices  

'Ottier  food  at  home  

'Sugar  and  ottier  sweets  ....r 

'Candy  arxJ  chewing  gum  ... 

'Sugar „..„.... 

'Artificial  sweetners 

•«iams,       preserves,       other 

sweets  

•Fats  and  oils  

'Margerine  '. 


June  7. 1990 


Total  com- 
plete report- 
ing 


58.88 
19.11 
39.78 

7.36 
617 

1.19 
85.49 
66.41 
1724 

49:1 7 

19.98 

6524 

17.95 

14.98 

32.31 

27.83 

277.91 

134.41 

52.12 

8229 

143.50 

8.89 

79.01 

41.68 

13.93 
376.38 
120.98 

21.57 

20.65 

10.98 

67.78 
110.67 

16.61 

13.73 

14.87 

65.47 

86,81 

19.59 

14.43 

5.16 
2122 


46.00 
57.92 
21.30 

36.62 
6.64 
421 


$10,000  to 
814,999 


49.13 
17.97 
31.16 

6.51 

5.97 

0.54 

69.40 

5&25 

17.03 

3822 

14.15 
50.44 
14.01 
^.89 
30.53 
29.08 
237.49 
132.08 
58.46 
73.61 
105.41 
8.28 
54.41 


31.02 

11.70 

327.70 

102.64 

16.83 

19.42 

9.36 

57.02 

101.90 

13.93 

11.36 

13.49 

63.12 

75.04 

1795 

13.60 

4.35 
18.05 

39.04 
48.13 
13.63 

34.50 
5.41 
2.91 


25.77 

26.17 

645.61 

500.46 

80.66 

65.44 

45.41 

32.09 

17.07 

18.57 

2.36 

1.56 

15.82 

13.22 

56.65 

48.51 

11.96 

10.65 

$15,000  to 
$19,999 


49.48 
16.54 
32.94 

8.93 
5.33 

aeo 

81.53 
66.61 
17.44 

49.18 

14.91 

57.57 

15.77 

17.35 

24.45 

27.68 

246.39 

125.44 

5748 

67.97 

120.95 

8.17 

69.16 

33.95 

9.67 

335.02 

104.99 

17.80 

19.04 
9.43 

58.71 
100.87 

17.56 

11.61 

14.08 

57.63 

80.64 

18.61 

13.91 


4.70 
18.46 

43.58 
48.52 
16.57 

31.95 
6.00 
3.86 

22.09 
543.39 
64.53 
31.13 
17.60 
2.44 

13.36 

45.63 

9.89 


$20,000  to 
829,999 


56.28 
19.36 
36.92 

5.91 

4.82 

1.10 

82.16 

6526 

2ai1 

45.15 

16.91 
56.89 
16.67 
14.09 
26.13 
28.69 

287.05 

135.91 
57.54 
78.37 

151.15 
8.63 

83.03 

46.55 

12.93 
366.35 
116.33 

21.56 

21.64 
9.37 

63.75 
106.30 

15.59 

12.80 

14.64 
63.28 
82.22 

18.42 

14.55 

a87 

20.85 


42.95 
61.49 
23.19 

38.30 
6.98 
4.70 

26.62 
658.15 
82.49 
46.37 
17.61 
2.90 

15.62 
59.62 
12.19 


830.000  to 
$39,999 


71.83 
22.06 
49.77 

7.58 

7.57 

0.01 

85.67 

66.71 

14.32 

52.39 

18.96 

7424 

2321 

15.81 

3523 

29.02 

337.97 

160.12 

55.58 

104.54 

177.85 

920 

98.98 

53.10 
16.57 

441.76 

148.47 
28.58 
24.06 
15.38 
82.45 

124.19 
19.18 
16.85 
17.94 
7021 
98.04 

22.98 
14.89 

8.10 
24.80 


5026 
71.05 
27.40 

43.65 
7.85 
4.31 

31.49 
766.69 
97.73 
55.74 
1827 
1.78 

21.94 
69.18 
14.51 


$40,000  to 
$49,999 


80.88 
23.99 
56.89 

10.98 

8.63 

2.36 

111.40 

81.88 

1624 

65.64 

29.52 

86.03 

21.96 

18.33 

45.74 

31.61 

365.06 

158.15 

44.53 

113.61 

206.92 

1222 

111.72 

60.05 

22.93 

487.04 

156.62 

28.77 

22.66 

16.47 

88.72 

123.40 

20.55 

16.95 

16.43 

69.47 

126.19 

32.00 

21.97 

10.03 
32.50 


61.68 
80.82 
32.62 

4821 
9.98 
6.10 

32.12 

937.83 

122.23 

75.32 

17.57 

3.70 

25.64 
76.24 
15.78 


S50.000 
arxj  over 


8621 
25.51 
60.70 

9.42 

8.50 

0.92 

13320 

96.35 

23.38 

72.97 

36.85 

109.89 

26.53 

32.78 

50.59 

29.68 

383.11 

168.53 

55.37 

113.17 

214.57 

13.04 

119.08 

61.85 

20.60 

526.17 

17221 

29.44 

2722 

14.72 

100.83 

158.76 

2224 

20.85 

19.74 

95.93 

12127 

28.71 

20.88 

7.83 
26.30 

66.26 
73.92 
31.07 

42.85 
727 
4.37 

3121 
938.05 
111.61 

71.53 

16.01 
2.68 

21.39 
70.54 
15.49 
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Appendix 

(By  Income  Before  Taxes:  Average  annual 


Item 


•Other  fats,   oils,   and   salad 

dressing 

"Nondairy  cream  and  imitation 

milk 

•Peanut  butter : 

•Miscellaneous  foods  

'Frozen  pref)ared  foods  

•Frozen  meals  

•Other      frozen      prepared 

foods  

'Canned  and  packaged  soups 
'Potato  chips,  nuts,  and  other 

snacks  

•Potato    chips    and    other 

snacks : 

•Nuts 

•Condiments  and  seasonings  . 
'Salt,         spices,         other 

seasonings 

'Olives,  pickles,  relishes  

'Sauces  and  gravies 

'Baking    needs   and   misc. 

products  

•Other  canned/packaged  pre- 
pared foods  :.... 

'Salads  and  desserts 

'Baby  food : 

•fvllsGellaneous       prepared 

foods  .... 

'Ncnalcoholk:  beverages 

•Cola ..... 

•Other  cartKjnated  drinks  ....:... 

•Coffee  

'Roasted  coffee 

•Instant    and    freeze    dried 

coffee 

'Non-carbonated  fruit  flavored 

drinks'. : 

•Tea  ...: 

'Other     non-alcoholic      t)ev- 

erages  

Food  prepared  by  cu  on  out  of 

town  tnps  

Food  away  from  home  :. 

'Meals  at  restaurants,  carry-outs  & 

other 

•Lunch  ......; 

'Dinner 

'Snacks  and  non  ateoholic  bev- 
erage  

,   'Breakfasfand  brunch 

Board  (including  at  school) 

Catered  affairs  

Food  on  out  of  town  trips 

School  lurx;hes .'.......„ 

Meals  as  pay ^ r. 

Alcoholic  tjeverages 

'At  home _ 

•Beer  and  ate „ 

•Whiskey  :.„..... 

•Wine 

"Other  akx)fx)lk;  t)everages 

Away  from  home  „... 

'Beer  and  ale „ 

•Wine „ „.. 

•Other  ataohofk;  t>everages 


June  7,  1990 


Total  com- 
plete report- 
ing 


31.66 

4.49 

8.54 

272.98 

46.13 

1675 

29.39 

21.41 

59.7.8 

45.79 
12.99 
61  52 

12.31 

7  62 

31.62 

9  97 

84.14 
13.23 
16.25 

54.66 
204.37 
92  19 
32.62 
40.93 
25.27 

15,66 

16.30 
11.18 

11.15 

30.94 
1627.45 

1275  77 
499.88 
549.30 

142.56 
84.04 
43.62 
41.27 

195.31 
42.24 
29.24 

281.70 

148.36 
89.05 
12.73 
32.15 
14.43 

133.34 
37.50 
18.54 
58.12 


Si  0.000  to 
$14,999 


26.57 

4.53 

6.75 

209.21 

34.31 

14.44 

19.87 
17.65 

41.00 

30.05 
10.94 
49.20 

10.17 

5.38 

25.10 

8.53 

67.05 
11.82 
10.38 

44  85" 
154.51 
66.57 
23.55 
38.84 
22.96 

15.87 

12.30 
10.67 

12.58 

12.80 
958.10 

799.32 
277.04 
339.39 

105.10 

77.48 

6.74 

7.39 

93.30 

20.43 

40.92 

182.87 

107.27 

72.34 

12.89 

13.69 

8.35 

75.61 

20.21 

12.05 

36.45 


515,000  to 
519,999 


26.33 

3.54 

5.77 

230.18 

44.35 

19.43 

24.92 
16.96 

37.67 

3i;54 

6  13 
56.11 

11.24 

8.73 

26.76 

9.38 

75.08 
-12.59 
15.03 

47.47 
186.49 
88.15 
29.15 
38.48 
232/ 

15.21 

1 1 .92 
825 

10.54 

16.56 
1240.03 

1039  21 
407.25 
440.28 

121.94 

69  75 

7.89 

5.78 

1t5.14 
26.30 
45.71 

23522 

126.68 

77.77 

5.93 

26.16 

16.82 

108.54 
32.77 
15.72 
50.81 


520,000  to 
529,999 


32.32 

4.91 

10.20 

278.73 

47.46 

.      16.05 

31.41 
21:06 

64  36 

53.75 
10.61 
58.41 

1 1 .99 

7.01 

29.73 

9.67 

87.44 
11.96 
16.91 

58.57 
210.29 
99.91 
23.70 
38.15 

24:63 

13.52 

.21.28 
11  36 

10.90 

27.01 
1591  02 

1294.24 
514.76 
550.06 

145.83 
83.59 
27.65 
3497 

165.61 
41.51 
27.04 

290.56 

152.37 
95.86 
13.17 
31.70 
11.65 

138.19 

39.59 

19.17 

-     60.89 


330,000  to 
$39,999 


37.90 

4.72 

12.05 

325.17 

54.87 

23.09 

31.78 
24.10 

71. .'.9 

55.13 
15.31 
77.90 

1.1  15 

9.48 

42.50 

11.67 

96.82' 
17  20- 
19.S2 

60.10 

233.06 

10^65 

-     40.86 

43.16 

26.36 

16.81 

20.62 
13.49 

13  08 

40.55 
2030  75 

1591.66 
619.15 
662.77 

190.00 

119.74 

.  36.46 

50.79 

254.20 

67.39 

30.27 

343.77 

189.69 

108.21 

16.76 

40.94 

2378 

154.08 

40.20 

1868 

71.66 


$40,000  to 
$49,999 


45.04 

5.00 

10.42 

410.76 

69.97 

21.11 

-8.86 
3562 

95  62 

74.06 
21.76 
52.89 

14.15 

'  10.54 

43.35 

■  •   14..65 

126.45 
18.07 
26.99 

8*.41 
253.11 
140.51 
43.90 
47.73 
31 J  5 

16.58 

24.55 
15.33 

1098 

45.49 
2375.06 

1870.30 
709.45 
82265 

225.33 

112.87 

39.33 

47.01 

300  02 

84.77 

33.64 

352  96 

178.29 

102.60 

13.43 

4688 

15.38 

174.67 

53.06 

24.52 

67.59 


550,000 
and  over 


38.58 

4.89 

11.57 

393.38 

66.80 

23.97 

42.82 
28.50 

100  20 

77.26 
22.94 
92.16 

20.09 
10.59 
45.87 

14.51  ■ 

103.73 
1837 
12.93 

.74.43 

287.11 

123.90 

63.99 

54.95 

34:98" 

5  9  98  " 

21.32 

13,42 

19.52 

/5."42 
3186.24 

2351  22 
956.78 
1057.00  . 

207.78 

129  66 

153.00 

142.76- 

451.05 

70.55 

17.65 

506.47 

246.36 

126.68  - 

21.68 

70.20 

27  80 

260.11 

62.61 

38.32 

113.53 

1 


Item 


Alcohotk;  t)everages  purchased  on 

trips 

Housing  _ 

Shelter  ] ;._ ,...""!!!Z" 

Owned  dwellings 

Mo'lgage  interest  

.    Mortgage  interest  and  charges 
Prepayment  per>atty  charges, 

(c'A/n  home)  

Property  taxes  

V.a;ntenaTce.      repairs,      insur. 

other  e.xpenses  

Homeowners  and  related  in- 

surar>:e 

Fire  and  extended  coverage 

Homeowners  insurance  

Ground  rent 

Maintenance  and  repair  serv- 

k:e  ,- 

Painting  and  papering 

Plumoing  and  water  heating 

.  Heat,  a/c,  eiectncal  woik 

Roofing  and  gutters 

Other       repair/maintenance 

service  ..; : 

Repair  &  replace  "tiard  sur- 
face fJcoring 

Repjiir      -     of   .        built-in 

applicances  ^.. 

Maintenance.'repair  commod  .. 

•  Paints,  wallpaper  and  sup- 

•  -  plies  

Tools    and    equipment    for 

painting  and  wallpapering 
Plumbing      supplies      and 

equipment 

Electrical     supp»ie.s,     heatV 

cool,  equip 

,       Materials  for  hard  $urface 

fkxjr,  repair  and  repjlace  .. 

Material  arW  equipment  for 

roof/gutters 

Materials  for  plaster,  panel, 
siding;    windows,    doors, 

.  -     screens,  awnings 

Materials    for    patio,    walk, 
fence,     drive,    masonry, 

txick,  and  stucco  work 

Materials     for     landscaping 

maintenance  ; 

Miscellaneous         supplies.' 

equipment 

Materials  for  Insulation, 
other  maintenance/re- 
pair  

Materials  to  finish  base- 
nr»ent,  remodel  rms  or 
txjikj  patios,  walks,  etc 
(maint.,  repr,  repl.)  (own- 

prop) :....;..:..... 

Property  management  and  se- 
curity  

Property  Management 

Management    and    upkeep 

serv  for  security 

Parkirig .^ 


June  7.  1990 


Total  com- 
plete report- 
ing 


19.17 
8069.13 
4470.25 
2554.04 
1560.48 
1560.38 

0.10 
496.08 

497.48 

151.74 
4.98 

146.76 
26.88 

2.52.68 
52.01 
23.06 
42.03 
46.95 

78  76 

8.14 

1.68 
65.41 . 

17.47 

1 .88 

5.65 

3.76 

•      1.85 

5.18 

.11.08 

2  12 

2.52 

13.89 

7.87 


6.02 

0.74 
0.64 

0.10 
0.04 


510.000  to 
514,999 


6.90 

5495.09 

3043.10 

961.15 

318.45 

318.45 

0.00 
316.48 

326.23 

102.72 

3.14 

99.58 

26.40 

166.34 
34.57 
12.17 
40.^1 
21.78 

53.15 

468 

0.16 
28.29 

5.93 

0.74 

-  2.25 

0.62 

0.82 

3.60 

9.36 

0.28 
0.09 
3.60 

3.60 


000 

.1.98 
1.88 

0.10 
0.00 « 


515,000  to 
519,999 


9.24 

5946.80 

3139.50 

1151.03 

520.13 

520.13 

0.00 
301.71 

329.20 

105.11 

4.17 

100.94 

38.12 

159.60 
12.75 
16.84 
20.65 
51.68 

53.69 

2.92 

"  '0.S8 
25  78 

■   5.76 

0.62 

3.48 

4.14 

0.03 

3.34 

4.91 

0.61 
0.00 
2.89 

2:36 


053 

0.53 
0.24 

0.28 
0.06 


520,000  to 
529,999 


18.54 
7511.85 
4124.86 
1976.74 
1051.78 
1051.78 

0.00 
417.03 

507.92 

139.48 

8.42 

131.06 

35.13 

260.79 
55.29 
22.72 
28.44 
49.75 

101.29 

2.46 

0.85 
71  76 

14.64 

1.57 

6.92 

3.32 

1.32 

846 

12.52 

6.99 
7.40 
8.52 

6.16 


2.36 

0.72 
0.60 

0.13 
003 


530,000  to 
539,999 


23.54 
9260.40 
5049.86 
2970.67 
1925.39 
1925.39 

0.0 
599.30 

445.87 

163.01 

3.90 

159.11 

23.98 

187.82 
21.09 
1723 
44.58 
40.70 

54.90 

7.98 

1.24- 
7093 

18.25 

1.96 

624 

4.94 

0.66 

425 


12.57 

0.71 

2.38 

1898 

10.04 

8.95 

0.13 
012 

0.01 
0.00 


540,000  to 
549,999 


29.50 
10608.79 
5901.40 
4060.42 
2783.87 
2783.87 

0.00 
643.81 

632.74 

200.84 

7.28 

193.56 

14.38 

293.13 
49.82 
32.94 
61.59 
55.18 

85.14 

6.77 

1.69 
122.37 

33.17 
356 

T1.04 
221 
5.63 
3.31 


15  49 


2.30 

2.17 

43.49 

14.88 

28.61 

1.95 
1.95 

0.00 
007 


550,000 
and  over 


45.66 
15719.12 
8909  44 
6925.93 
472467 
4724.01 

0.66 
1125.91 

1075.35 

313  16 

4.94 

30822 

12  57 

607  15 

144.99 

55.39 

90.02 
1 1 1  23 

164  91 

3394 

6  68 
141.50 

45.07 

4.54 

11.40 

10  24 

585 

5.15 

2343 

3.03 

4.45 

28  02 

18.16 


9.86 

0  79 
062 

0  18 
017 


JMI 


45086 


Federal  Register  /  Vol.  59,  No.  168  /  Wednesday.  August  31,  1994  /  Notices 


Appendix  1.—C04SUMER  ExPENorruRE  Survey  (CES)— Continued 

[By  Income  Before  Taxes:  Average  annual 


-■   -   ••!■ 


Federal  Register  /  Vol.  59.  No.  168  /  Wednesday.  August  31.  1994  /  Notices 


45087 


expenditures  and  characteristics  of  aU  consunrier  units.  Consumer  Expenditure  Survey  1988,  Feb.  13. 
19901 


APPENDIX  1.—Cof^sm^R  Expenditure  Survey  (CES)— Continued 

(By  Income  Before  Taxes:  Average  annual  expendrtufes  and  characteristK:s  of  all  consumer  unrts.  Cor«umer  Expenditure  Survey  1988.  Feb  1 3. 


Item 


Rented  dwellings 

Rent : - 

Rent  as  pay  _ 

Maintenance,     insurance     arxj 

other  expenses  „_.~- 

Tenant's  insurance  .. ~^. 

Maintenance  and  repair  serv- 
ices   

Repair  or  maintenance  serv- 
ice   

Materials  for  dwelling  under 
construction  and  additions 
Repair  &  replace  hard  sur- 
face flooring  

Repair  of  built-in  appliances 
Maintenance  and  repair  comm 
Paint,  wallpaper,  arxj  sup- 
plies  

Tools    and    equipment    for 

painting  and  wallpapering 

Materials  for  plast.,  panels, 

roofing,  gutters,  etc „... 

Materials    for    patio,    walk, 
fence,  driveway,  masonry, 

brick  &  stucco  work  

PlumtMng      supplies      and 

equipment  

Electrical    supplies.    heatJ 

cod.  equip  

Miscellaneous         supplies/ 

equipment  

Matenals    for    Insulation, 
other  maintenance  and 

repair 

Termite/pest  control  (cap. 

improvement)  (renter)  .. 

Materials    for    additk>ns, 

finish    basemerrts,    re- 

rrxxleling  rooms  

Construction  mtls  jot»  not 

started  

Materials   for  hard  surface 

flooring  

Materials      for      landscape 

maintenance  

Other  kxjgir>g 

Owned  vacatxm  homes 

Prepayment   penalty   charges 

(own  vac) 

Mortgage  interest _ „. 

Property  taxes 

Maintenance,  insurarice,  other 

expenses 

Homeowners  and  related  irv 

surance  

Homeowners  irisurance  ... 
Fire/extended  coverage  ... 

Ground  rent  

Maintenance/repair  sendees 
Repair/refTKxJeling     (serv- 
ice)   

Repair  and  replace  hard 

surface  floor 

Maintenance/repair  convn  ... 

Paints,    wallpaper.    su(>- 

plies 


June  7, 1990 


Total  com- 
plete repoft- 


1469.41 

1428.30 

17.34 

23.76 
8.68 

9.01 

8.62 

0.00 

0.36 
0.03 
6.07 

1.19 

0.13 

0.68 

0.02 
0.38 
0.92 
1.B4 

0.58 
0.00 

1.08 

0.18 

0.14 

0.76 

446.79 

7826 

0.00 
48.65 
16.90 

12.71 

3.07 
3.04 
0.03 
3.33 
5.52 

5.52 

0.00 
0.39 

0.08 


Si  0,000  to 
$14,999 


1753.31 

1708.38 

25.29 

19.63 
4.34 

10.32 

10.32 

0.00 

0.00 
0.00 
4.97 

0.85 

0.09 

1;43 

0.06 
0.23 
0.10 
2.07 

0.51 

o;oo 

1.44 

0.12 

0.00 

0.14 
328.64 
147.93 

0.00 

124.50 

12.09 

11.34 

1.77 
1.54 
0.22 
0.90 
8.06 

8.06 

0.00 
0.61 

0.19 


$15,000  to 
$19,999 


177724 

1718.30 

32.67 

2627 
9.22 

13.18 

13.18 

0.00 

0.00 
0.00 
3.87 

1.39 

0.15 

0.34 

0.00 
0.53 
0.18 
0.79 

0.73 
0.00 

0.07 

0.00 

0.46 

0.03 

211.23 

26.59 

0.00 
5.47 

14.93 

6.19 

1.42 
1.42 
0.00 
3.95 
0.71 

0.71 

OLOO 
0.11 

006 


820,000  to 
$29,999 


1804.99 

1762.19 

15.87 

26.92 
9.27 

11.46 

11.46 

O.OO 

0.00 
0.00 

6.19 

1.12 
0.12 
0.94 

0.01 
0.75 
0.03 
2.69 

0.49 

aoo 

1.89 


0.31 

0.26 

0.27 

343.13 

48.70 


0.00 

31.06 

9.58 

8.06 

2.32 
.  2.32 
0.00 
1.64 
3.83 

3.83 

0.00 
0.28 

0,00 


$30,000  to 
S39,999 


1563.71 

1521.88 

14.30 

27.53 
12.89 

9.64 

9.50 

0.00 

0.00 
0.14 
5.00 

222 

024 

0.69 

0.00 
025 
0.11 
1.08 

0.56 
0.00 

026 

026 

0.00 

0.42 

515.57 

89.46 

0.00 
51.05 
21.13 

1728 

2.69 
2.69 
0.00 
6.88 
6.37 

6.37 

0.00 
0.11 

0.03 


$40,000  to 
$49,999 


1248.94 

1216.05 

0.70 

32.19 
10.61 

6.78 

5.20 

0.00 

1.58 

0.00 

14.80 

1.63 

0.18 

a81 

0.06 

0.20 

8.91 

,      1.80 

0.67 
0.00 

0.24 

0.89 

0.52 

0.68 

592.04 

52.59 

0.00 
23.57 
16.99 

12.03 

1.79 
1.79 
0.00 
1.26 
8.30 

8.30 

0.00 
0.23 

0.08 


$50,000 
arxJover 


826.42 

785.55 

9.59 

3029 
10.03 

12.67 

11.94 

0.00 

0.69 
0.05 
7^9 

1.10 

0.12 

0.56 

0.02 
0.17 
0.01 
3.41 

0.72 
0.00 

2.69 

0.00 

0.00 

2.21 

1158.09 

199.82 

0.00 

117.74 

45.43 

36.65 

10.56 

10.51 

-  0.05 

9.64 

14.44 

14.44 

0.00 
0.70 

029 


1990] 


Item 


Tools.'equipment  for  pamt- 
k)g  and  wallpapering  .... 
Materials    for    plastering, 
panels,  roofing,  gutters, 
dnspouts,  siding, 

wdovre,    drs.,    screens. 

and  awnings 

Materials  for  patro.  walk. 
ferx:e,  drive,   masonry. 

bhck.  stucco  

•     _    Plumbjng    supplies/equip- 
ment .-...._ 

Electrical  supplies,  heati 

cool  equip  ...: 

Miscellaneous      supplies/ 

equrpment  

Materials  tor  insulation/ 
other  maintVrepair  ..... 
Materials    for    finishing 
basements,  remodel- 
ing rooms 

Materials  for  hard  surface 

fkxx „ 

-Materials  for  landscaping 

maintenance 

Property   management  arxf 

security  

Property  management 

Managemerit  and  upkeep 
servtoe  for  security  ....... 

Parking  

Expenses  for  other  properties  .... 
Housing  while  attending  school  . 

Lodging  while  out  of  town  _ 

Utilities,  fuels  and  public  services  

Natural  gas 

Util.— Natural  gas  (renter)  

UbI. — Natural  gas  (own  home)  '„. 

Util.— Natural  gas  (own  vac.)  

Util. — Natural  gas  (rented  vac.)  .. 

Electrk:ity 

Electricity  (renter)  „'. ..:... 

Electricity  (own  home) :... 

Electncity  (own  vac.)  „..."... 

Electricity  (rented  vac.jt^: 

Fuel  oil  and  ottier  fuels '.. 

Fuel  oil 

Fuel  oil  (renter) _.......... 

Fuel  oil  (own  home) 

Fuel  oil  (own  vac.) 

Fuel  oil  (rented  vac.) 

Coal  _ .'. „- 

Coal  (renter)  ....'.........._...,.....r.. 

Coal  {own  honne) 

Coai  (own  vac.) 

Coal  (rented  vac.) 

Bottled  gas  

Gas,  bottled/tank  (renter) 

Gas.  bottled'tank  (owr^  home)  - 
Gas.  bottled/tank  (own  vac.)  ... 
Gas,  bottJed/tank  (rented  vac.) 

Wood  and  other  fuels  _ 

Wood/other  fuels  (renter) 

Wood/other  fuels  (own  home) 
Wood/ott>er  fuels  (own  vac.)  ... 
Wood/other  fuels  (rented  vac:) 


June  7.  1990 


Total  com- 
plete report- 
ing 


0.01 


0.05 

-  0.00 
0  02 
.0.01 
0.01 
0.01 

O.OG 

020 

0.00 

0  40 
0.40 

0.00 
0.00 
154.47 
35.48 
178.58 
1726.29 
23222 
50.85 
180.07 
1.22 
0.08 
.  700.08 
169.94 
524.87 
5.03 
025 
94.02 
55.60 
521 
49.96 
a38 
0.06 
3.50 
0.55 
2.95 
0.00 
0.00 
24.48 
3.78 
18.58 
2.12 
0.00 
10.43 
1.31 
9.05 
0.06 
.    OXXii 


$10,000  to 
$14,999 


0.02 


0.00 

0.00 
0.04 
0.00 
0.00 
0.00 

0.00 

0.35 

ODO 

0.00 
0.00 

0.00 

tioo 

101.84 

3.69 

75.19 

1412.79 

212.96 

73.43 

139.37 

0.16 

aoo 

578.32 

222.94 

350.24 

4.75 

0.39 

76.70 

38.86 

5.93 

32.34 

0.59 

0.00 

6.85 

1.20 

5.66 

0.00 

0.00 

22.49 

5.78 

15.77 

0.93 

0.00 

8.49 

2.07 

6.42 

0.00 

0.00 


$15,000  to 
$19,999 


0.01 


0.00 

0.00 
0.00 
0.00 
0.05 
_  0.05 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

74.84 

3.44 

106.36 
1542.51 

214.65 
66.38 

147.88 
0.30 
0.09 

608.01 

196.59 

40824 

2.86 

0.32 

81.76 

47.89 
6.49 

41.40 
0.00 
0.00 
0.57 
020 
0.37 
0.00 
0.00 

23.52 
4.73 

17.30 
1.49 
0.00 
9.77 
1.19 
8.57 
0.00 
0.00 


S20.000to 
$29,999 


0.00 


0.02 

0.00 
0.00 
0.01 
0.02 
0.00 

0.02 

0.23 

0.00 

0.00 
0.00 


S30.000  to 
S39.999 


0.00 


0.00 

0.00 
0.03 
0.04 
0.00 
0.00 

0.00 

0.00 

0.00 

123 
123 


840,000  to 
S49.999 


0.01 


0.03 

0.00 
0.07 
0.00 
0.04 
0.04 

0.00 

0.00 

0.00 

0.44 
0.44 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

137.28 

169.04 

223.95 

17.58 

30.76 

35.15 

139.57 

226.31 

280.35 

1711.07 

1924.58 

2089.22 

215.34 

246.68 

276.67 

52.66 

45.66 

34.00 

161.65 

200.38 

242.17 

0.97 

049 

0.50 

0.05 

0.15 

0.00 

695.11 

801.49 

859.67 

19741 

178.88 

122.29 

493.70 

618.75 

733.65 

3.92 

3.40 

3.70 

0.09 

0.45 

0.Q2 

9942 

92.78 

114.59 

54.62 

53.00 

82.53 

5.91 

6.38 

326 

48.50 

46.57. 

7927 

021 

0.05 

0.00 

0.00 

0.00 

0.00 

6.20 

3.64 

523 

0.94 

0.98 

•     0.00 

5.26 

2.66 

523 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

28.34 

23.75 

17.90 

2.54 

3.06 

0.69 

24.49 

19.10 

12.94 

1.31 

1.59 

4.26 

0.00 

Q.OO 

0.00 

10.26 

12.38 

8.93 

1.35 

0.64 

021 

8.71 

11.74 

8.64 

0.20 

0.00 

0.08 

0.00 

0.00 

0.00 

$50,000 
arSd  o^^er 


0.03 


0.32 

0.00 
0.05 
0.00 
0.00 
000 

0.00 

0.00 

0.00 

1.30 
1.30 

0.00 
000 

390.55 

118.12 

449.60 
2593.19 

364.61 
19.84 

329.43 

5.32 

0.02 

1048.84 

74.86 

957.87 

15.87 

025 

128.02 

89.36 
4.78 

82.89 
1.69 
0.00 
0.33 
0.00 
0.33 
0.00 
0.00 

23.47 
2.10 

15.42 
5.94 
0.00 

14.87 
1.33 

13.42 
0.13 
0.00 
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Appendix  1.— Consumer  Expenditure  Survey  (CES)— Continued 

[By  Income  Before  Taxes:  Average  annual  expendrtures  and  characteristics  of  all  consumer  units,  Consumer  Expen(fiture  Survey  1988  Feb  13 

1990] 


APPENDIX  1.— Consumer  Expenditure  Survey  (CES)— Continued 


(By  Income  Before  Taxes:  Average  annual  expenditures  and  character^  of  all  consumer  units.  Consumer  Expenditure  Survey  1988.  Feb.  13. 


Item 


Telephone  _ 

Water  and  ottier  put)lic  sen/ices  .... 

Water/sewerage  maintenance  .... 

Water/sewer      ,  maintenance 

(renter) 

Water/sewer         maintenance 

(own  home) 

Water/sewer         maintenance 

(own  vac.) 

Water/sewer         maintenarx^e 

(rented  vac.)  

Trash'gartoge  collection 

Trash/gart).  collection  (renter) 
Trash/garb,     collection     (own 

home)  

Trash/garb,     collection     (own 

vac.) 

Trash/garb,  collection  (rented 

vac.) 

Septic  tanfc  cleaning 

Septic  tank  cteaning  (renter)  .. 
Septic    tank    cleaning    (own 

home)  

Septic    tank    cleaning    (own 

vac.) 

Septic  tank  cleaning   (rented 

vac.) 

Household  operations 

Personal  services „ 

Babysitting  

Care  for  elderly,  invalids.  hand»- 

capped,  etc  

Day     care     centers,     nursery/ 

preschools 

Other  househoW  expenses 

Housekeeping  services  

Gardening,  lawn  care  service  .... 

Water  softening  servk;e 

Household  laurxJry/dry  cleaning, 
sent    out    (non-clothing)    not 

coin-operated  

Coin-operated  househoW  laun- 
dry/dry cleaning  (non-cloth)  .... 

Other  home  services  

Termite/pest  control  products 

Moving,  storage,  freight  express 
Appliance    repair,    ind.    service 

center 

Reupholstering/furniture  repair  ... 

Repairs-'rentals    of    lawn/garden 

equipment   hand/power  tools/ 

other  household  equip 

Appliance  rental 

Rental  of  office  equipment  for 

non-business  use 

•Repair  of  miscellaneous  house- 
hold equipment  and  furnish- 
ings   

Rental  and  installation  of  dish- 
washers,   range    hoods,    and 

gart>age  disposals 

Housekeeping  supplies  

Laundry  and  cleaning  supplies  , 

"Soaps  and  detergents 

'Other  laurxjry  cleaning  products 
'Other  household  products 


June  7.  1990 


Total  conD- 
plete  report- 
ing 


528.79 
171.19 
131.02 

18.53 

111.57 

0.83 

0.09 

38.67 

5.28 

33.31 

0.08 

0.00 
1.50 
0.01 

1.48 

0.00 

0.00 

387.45 

176.53 

74.62 

11.66 

90.25 

210.92 

67.76 

49.60 

2.81 


1.63 

4.78 
17.86 

0.20 
26.46 

16.44 
13.85 


Si  0,000  to 
$14,999 


5.92 
2.08 

0.17 


0.48 


0.00 

382.82 

106.44 

62.10 

44.33 

157.48 


425.98 

118.83 

91.41 

20.04 

69.24 

1.83 

0.30 

26.89 

5.02 

21.88 

0.00 

0.00 
0.52 
0.00 

0.52 

0.00 

0.00 

200.78 

82.78 

42.11 

3.93 

36.75 

118.00 

36.72 

27.27 

2.73 


1.04 

5.92 

4.29 

0.05 

10.87 

9.82 
10.37 


4.16 
4.33 

0.02 


0.00 


0.00 

286.29 

80.46 

47.30 

33.16 

125.55 


515,000  to 
319,999 


520,000  to 
529,999 


507.41 

130.68 

99.79 

17.05 

82.52 

0.22 

0.00 

29  90 

4.95 

24.79 

0.16 

0.00 
0.98 
0.00 

0.98 

0.00 

0.00 

222.83 

119.28 

58.03 

0.55 

60.69 

103.56 

22.44 

22.86 

0.76 


0.41 

5.63 

9.02 

0.09 

10.32 

17.88 
5.31 


4.59 
2.47 

0.27 


1.32 


0.00 

321.58 

104.37 

60.50 

43.87 

115.86 


539.06 
162.14 
124.06 

22.99 

100.46 

0.52 

0.08 

37.16 

7.21 

29.91 

0.04 

0.00 
0.92 
0.00 

0.91 

0.01 

0.00 

310.21 

166.06 

85.19 

4.58 

76.28 

144.16 

28.84 

30.40 

2.19 


1.66 

5.41 
12.39 

0.09 
23.78 

18.93 
13.68 


4.90 
1.01 

0.04 


0.19 


0.00 

383.43 

109.27 

63.11 

46.16 

149.94 


530,000  to 
539,999 


590.21 
193.53 
150.67 

1820 

131.51 

0.96 

0.00 

40.93 

4.98 

35.69 

0.25 

0.00 
1.94 
0.10 

1.84 

0.00 

000 
448.86 
275.08 
133.19 

1.46 

140.43 

173.78 

41.53 

31.13 

2.95 


2.63 

4.47 
13.96 

0.25 
32.08 

20.85 

15.55 


6.20 

1.16 

0.01 
0.02 


0.00 

451.24 

131.66 

78.35 

53.30 

183.61 


540,000  to 
549,999 


601.80 
236.49 
178.26 

15.51 

161.47 

1J29 

0.00 

55.27 

5.00 

5026 

0.00 

0.00 
2.96 
0.00 

2.96 

0.00 

0.00 
530.72 
311.41 
114.65 

0.47 

196.28 

219.31 

50.94 

53.69 

4.10 


2.53 

6.09 
13.96 

0.12 
46.84 

17.46 
11.69 


9.08 
0.52 

0.57 
0.94 


0.00 

475.45 

129.47 

77.19 

52.28 

201.65 


550,000 
and  over 


769.38 
292.34 
222.63 

8.91 

212.17 

1.43 

0.13 

65.76 

2.97 

62.64 

0.15 

0.00 
3.95 
0.00 

3.95 

0.00 

0.00 
955.30 
321.27 
115.47 

24.66 

181.13 
634.03 
269.17 
159.01 
7.63 


3.39 

227 
60.11 

021 
56.17 

25.57 
32.30 


13.38 
0.54 

0.46 
0.59 


0.00 

67022 

162.63 

89.28 

73.35 

316.09 


•tern 


June  7,  1990 


JMI 


'Cleansing    and    toilet    tissue, 

paper  towels  and  napkins 

•Miscellaneous  househoW  prod- 
ucts   

'Lawn  and  garden  supplies 

'Postage  and  stationery 

'Stationery,   stationery  supplies. 

giftwrap  

'Postage 

Housefurnishings  and  equipment 

Household  textiles  ...„ 

'Bathroom  linens  

'Bedroom  linens 

'Kitchen  and  dining  room  linens 

Curtains  and  draperies 

Slipcovers,  decorative  piltows  .... 
'Sewing  materials  for  slipcovers, 
curtains,  o&ier  sewing  mate- 
rials for  home  use „ 

Other  linens 

Fumiture ." 

Mattress  and  springs 

Other  bedroom  furniture 

Sofas  

Living  room  chairs ; 

Living  room  tat>les  

Kitchen/dining  room  furniture  

Infants'  fumiture 

Outdoor  fumiture 

Occasional  fumiture  

Floor  coverings  „. 

Wall-to-wall  carpet  (renter) 

Wall-to-wall    carpet,    installed 

(renter) 

Wall-to-wall    carpet,    not    in- 
stalled     carpet       squares 

(renter) 

Wall-to-wall  carpet  (replacement) 

(own  tiome)  

Wall-to-wall    carpet,    not    in- 
stalled (replacement),  carpet 

squares  (own  home)  

Wall-to-wall    carpet,    installed 

(replacement)  (own  home)  .. 

•Room  size  rugs  and  ottier  fkjor 

covering,  non-permanent 

Major  appliances 

Dishwashers   (built-in),   garbage 
disposals,        range       hoods 

(renter)  

Dishwashers    (built-in),    gart)age 
disposals,  range  hoods  (own 

home) 

Refrigerators/freezers  (renter)  .... 
Refrigerators/freezers  (own 

home) 

Washing  machines  (renter)  

Washing  machines  (own  home)  . 

Clothes  dryers  (renter)  

Clothes  dryers  (own  home)  

Cooking  stoves/ovens  (renter)  ... 
Cooking      stoves/ovens      (own 

home) 

Microwave  ovens  (renter) 

Micnjwave  ovens  (own  home)  ... 
Portable  dishwasher  (renter) 


Total  com- 
plete report- 
ing 


52.12 

67.89 

37.47 

118.89 

54.40 
64.49 
1102.32 
97.11 
13.69 
38.11 

5.74 
26.56 

1.64 


10.32 

1.05 

319.44 

41.86 

39.75 

65.44 

35.91 

20.16 

58.64 

7.01 

12.57 

38.12 

7023 

2.41 

1.73 


0.68 
42.57 

3.04 

39.53 

2525 
172.90 

0.24 


10.05 
11.18 

39.29 
6.56 

17.96 
4.18 

10.35 
2.87 

19.55 
4.47 
9.81 
0.31 


510,000  to 
514,999 


42.88 

47.17 
35.50 
80.28 

30.49 

49,79 
552.14 

50.30 
5.45 

28.28 
4.52 
5.34 
0.68 


4.80 

1.25 

139.36 

18.62 

13.71 

37.30 

24.89 

6.73 

14.86 

2.15 

1.62 

19.48 

18.41 

5.97 

5.73 


0.24 
7.88 

0.00 

7.88 

4.56 
107.05 

0.14 


2.93 
9.98 

12  75 
8.33 
8.84 
5.20 
3.96 
3.80 

8.87 
6.49 
3.73 
0.00 


515,000  to 

519,999 


45.37 

44.38 

26.12 

101.35 

36.05 
65.30 
720.38 
81.09 
19.92 
35.77 

2.63 
12.12 

2.26 


7  95 

0.43 

204.72 

32.81 

29.56 

40.98 

27.22 

15.46 

34.82 

5.04 

3.51 

15.32 

29.79 

225 

1.18 


1.07 
22.82 

1.67 

21.16 

4.71 
138.91 

0.00 


8.48 
16.09 

24.85 
5.97 

12.50 
4.27 
8.24 
0.69 

11.48 
6.79 
7.84 
228 


520,000  to 
529,999 


51.88 

58.26 

39.79 

124.23 

45.35 

78.88 

982.28 

96.28 

9.71 
36.81 

4.03 
28.90 

1.33 


14.65 

0.84 

251 .90 

39.28 

22.88 

58.54 

40.43 

15.21 

22.79 

4.57 

12.51 

45.67 

74.77 

2.15 

0.70 


1.45 
47.02 

2.54 

44.48 

25.60 
169.54 

0.13 


9.60 
15.96 

37.05 
6.26 

16.47 
2.33 
9.93 
4.28 

14.47 
5.39 
9.58 
0.26 


530,000  to 
539,999 


64.86 

85.63 

33.12 

135.97 

55.09 

80.87 

1385.76 

104.56 

18.83 

33.56 

6.56 

26.44 

2.64 


15.39 

1.13 

378.37 

57.01 

5221 

83.34 

31.79 

26.54 

61.09 

8.94 

10.65 

46.80 

110.80 

3.86 

3.14 


0.72 
42.12 

5.12 

37.00 

64.82 
213.08 

0.00 


10.34 
17.11 

50.93 
7.85 

23.46 
5.33 

13.04 
8.30 

26.94 
5.42 

13.37 
0.23 


540,000  to 
549,999 


67.41 

108.96 

25.27 

144.33 

74.49 

69.84 

1612.00 

122.28 

13.05 

50.47 

7.12 

39.44 

1.28 


9.43 

1.50 

433.38 

62.91 

62.05 

108.08 

44.77 

27.03 

56.39 

14.79 

19.59 

37.77 

113.46 

2.30 

1.74 


0.56 
67.79 

1.77 

66.02 

43.36 
240.59 

1.78 


17:42 
7.86 

48.84 
5.99 

26.73 
9.24 

22.44 
2.05 

30.02 
6.13 

11.76 
0.00 


550.000. 
Bnd  over 


80.71 

139.90 

95.48 

191.50 

10520 

86.30 

2590.97 

220.32 

30.80 

77.56 

15.73 

7125 

3.18 


19.15 

2.65 

861.57 

93.05 

107.77 

144.37 

80.20 

50.94 

226.46 

16  63 

41.43 

100.73 

164.89 

0.40 

0.11 


028 

119.96 

10.38 

109.58 

44.54 
328  70 

028 


24.58 
621 

96.50 
7.42 

32.83 
4.43 

17.97 
0.50 

47.04 
1.75 

23.72 
0.00 
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APPENDIX  1  .—Consumer  Expenditure  Survey  (CES)— Continued 

[By  Income  Before  Taxes:  Average  annual  CKpendtures  and  characteristics  of  att  consumer  units,  Consumer  Expenditure  Survey  1988,  Feb.  13, 
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Appendix  1.— Consumer  Expenditure  Survey  (CES)— Continued 

[By  Income  Before  Taxes:  Average  annual  expenditures  and  characteristics  of  all  consumer  units.  CkJnsumer  Expenditure  Survey  1988.  Feb.  13, 

1990] 


Hem 


Portable  dishwasher  (own  home) 
Window  air  conditioners  (renter) 
Window    air   conditioners    (own 

home) 

Electric  floor  cleaning  equipment 

Sewing  machines  

,  "Miscellaneous  household  appli- 
ances   , 

Sn-.all  appliances,  misc. 

housewares  .;..,.... 

Housewares 

Plastic  dinnerware  

China  and  ether  dinrterware  ... 

Flatware  -.......; 

•Glassware 

•Silver  serving  pieces  

Other  serving  pieces 

'Nonelectric  cookware 

SmaM  appliances  

Small   electric   kitchen   appli- 
ances   

Portable  heating,'cooling 

equipment 

Miscellaneous    household    equip- 
ment   ,. 

Window  coverings  .„ 

•Infants'  equipment ... 

•Laundry  and  cleaning  equip  

Outdoor  equipment 

Clocks 

•Lamps  and  Lighting  fixtures 

•Other     household     decorative 

items 

•Telephones  and  accessories  .... 

Lawn  and  garden  equipment  

Power  tools 

•Small  misc.  furnishings 

•Hand  tools 

•Indoor  plants,  fresh  ftowers  

•Closet  and  storage  items 

Furniture  rental 

Luggage „.....-. 

Computers  for  home  use  

Telephone  answering  devices  .... 

Calculators 

Business  equipment  fof  home 

use  

'Other  hardware  

Smoke  alarms  (own  home)  

Snwke  alarms  (renter)  _,... „ 

Smoke  alarms  (own  vac.)  

Other     househoW     appliances 

(own  home) 

Other     househokj     appliances 

(renter)  

•Miscellaneous  household  equip- 
ment arxl  part  

Apparel  and  services  _ 

Men  and  boys a.... 

Men.  16  and  over 

Men's  surts  

Men's  sportscoats  

•Men's  coats  and  jackets  

'Men's  urxJerwear  

'Men's  hosiery 

•Men's  ntghtwear „ 


June  7. 1990 


Total  com- 
plete report- 
ing 


1.33 
2.43 

8.23 

14.62 

608 

3.39 

60.51 

39.14 

1.83 

10.31 

344 

9.79 

0.27 

1.36 

12.14 

21.37 

14.17 

7.20 

382.11 
13.72 
3.77 
8.52 
4.73 
5.46 
28.40 

80.30 

7.25 

49.12 

14.39 

3.39 

13.67 

41.42 

4.62 

3.02 

8.72 

0.00 

4.23 

1.99 

6.20 
6.95 
0.54 
015 
0.00 

4.25 

1.35 

18.73 

1537.27 

400.67 

318.80 

41.20 

15.57 

29.30 

9.72 

10.34 

2.89 


Si  0,000  to 
314,999 


1.60 
2.03 

8.1~5 
9.85 
4.29 

6.12 

39.82 

25.14 

1.88 

5.50 

1  31 

2.40 

1.17 

0.72 

12.16 

14.59 

9.18 

5  50 

197.19 
6.79 
2.50 
3.29 
0.95 
1.68 
48.71 

34.55 
2.85 

12.59 
4.43 
0.04 
3.23 

25.97 
0.89 
2.83 
1.79 
0.00 
1.77 
1.30 

1.88 
3.22 
0.04 
0.00 
0.00 

3.99 

2.61 

14.19 

886.12 

196.95 

142.16 

15.86 

3.80 

8.90 

9.49 

8.58 

t.31 


515,000  to 
319,999 


0.00 
1.99 

6.37 
9.39 
926 

2.43 

37.60 

21.57 

0.75 

4.06 

1.62 

3.19 

0.01 

1.22 

10.73 

16.03 

8.45 

7.58 

228.27 
5.05 
0.85 

10.67 
2.82 

10.69 
9.81 

27.19 
1.81 

51.04 
4.76 
0.00 
6.51 

31.91 
0.73 
3.13 
685 
0.00 
3.22 
1.24 

3.84 
6.91 
1.50 
0.05 
0.00 

1.52 

4.35 

7.56 

1085.66 

260.75 

202.12 

13.23 

5.33 

10.79 

9.05 

9.08 

0.88 


320,000  to 
329,999 


0.96 
4.99 

5.72 

19.58 

6.21 

039 

46.50 
26.52 
1.96 
7.51 
3.30 
4.54 
0.03 
1.19 
7.98 
19.98 

13.81 

6.17 

333.29 
11.17 
4.72 
6.53 
5.19 
4.27 
21.24 

64.72 

8:51 

40.12 

19.44 

1.23 

12.61 

24.78 

1.25 

2.49 

6.02 

0.00 

3.95 

1.72 

5.13 
8.51 
0.53 
0.23 
0.00 

4.45 

2.07 

20.24 

1406.15 

349.53 

271.44 

30.69 

7.90 

22.27 

7.71 

9.30 

4.49 


$30,000  to 
339,999 


0.00 
0.60 

8.06 

17.20 

2.84 

2.08 

71.00 
45.46 

1.66 
16.10 

Z32 
11.70 

0.05 

1.11 
12.53 
25.54 

17.74 

7.80 

507.95 

14.42 

3.47 

12.57 

5.02 

3.57 

50.72 

147.93 

6.18 

60.08 

15.74 

19.77 

23.57 

34.12 

4.26 

1.73 

9.30 

0.00 

3.81 

223 

9.35 
5.72 
0.90 
0.06 
0.00 

2.27 

0.54 

27.91 

1847.24 

429.04 

340.48 

36.93 

17.97 

26.54 

13.05 

11.24 

4.01 


$40,000  to 
349,999 


3.87 
0.52 

3.73 

17.77 

8.29 

16.15 

77.96 

47.51 

3.77 

15.23 

3.40 

9.13 

1.04 

1.49 

13.45 

30.44 

21.71 

8.73 

624.34 
17.90 
2.88 
7.17 
9.89 
7.24 
42.07 

12925 

4.09 

100.17 

26.15 
2.50 

42.42 

74.01 
4.50 
2.14 

14.24 
0.00 
a37 
3.74 

7.42 
7.15 
0.64 
0.02 
0.00 

7.43 

0.68 

25.99 

2396.00 

666.47 

533.15 

63.99 

25.65 

54.07 

10.40 

20.53 

1.80 


350,000 
and  over 


4.10 
0.54 

17.42 
25.74 
13.83 

3,82 

148.46 

105.70 

3.11 

23.76 

-11.15 

36.70 

0.11 

3.23 

27.64 

42.76 

29.49 

13.26 

867.02 
42.34 
11.27 
20.96 
10.42 
10.26 
46.18 

186.25 

23.72 

92.96 

31.17 

3.08- 

18.17 

110.87 

18.01 

3.24 

23.99 

0.00 

8.57 

3.12 

15.40 

18.71 

0.55 

0.61 

0.00 

9.60 

0.12 

37.99 

3154.03 

943.93 

772.68 

133.12 

53.04 

86.61 

17.16 

17.50 

6.37 


Item 


'Men's  accessories 

Men's  sweaters  and  vests 

Mens  active  sportswear  

'Men's  shirts 

'Men's  pants _ 

'Men's  shorts/short  sets 

Men's  uniforms  ......_ „... 

Men's  other  clothing  

Boys',  2  to  15 ........'. 

-    'Boys'  coats  and  jackets 

Boys'  sweaters  ."....,.........„ 

'Boys'  shirts _...... 

'Boys'  undenwear, .-. 

,  'Boys'  nightwear 

'Boys'  hosiery .'., 

'Boys'  accessones ..^ 

'Boys'  sui'is,  sportscoals.  vests  .. 

'Boys'  pants ._, 

^    'Boys'  shorts,  short  sets  

Boys'  uniforms/active  sportswear 

■  Boys"  othef  clothing, 

Women  and  girts  ...,..-„. ......... 

Women,  I6andt>ver 

'Women's  coats  and  jackets 

'Women's  dressos  : 

'Women's  sportcoats,  tail,  jkts  ... 

'Women's  vests  and  swealers  ... 

"Women's  shjrts,  tops,  blouses  .. 

'WoiT^n's  ski.ts .'. 

'Wo.-nenls  pants  

'Women's  sKort§,  shorts  sets  .... 

'Women's  active  sportswear  ...... 

'Wome,n's  sleepwear 

'Women's  unJercpmients  : 

Worrier's  hosiery  ..;..„ ;. 

Women's  suits 

-Women's  accessories 

.    'Women's  uniforms  ._. 

-"Women's  other  clothing  

Gifts,  2  to  15  _ 

Girts'  coats  and  jackets 

Girls'- dresses,  sujts  

•Girls'  shirts/blousea'sweaters  ... 

Girls'  skirts,  pants 

Girls'  snorts,  shorts  sets 

'Girts'  active  sportswear 

Girls'  underwear  and  sieepwear 

'Girts'  hosiery  _ 

'Girts'  accessories 

Girts'  uniforms  , 

Girts' other  clothing  , 

Chikjren  under  2 

Infant  coat/jacket/snowsuit  9b  ... 
Infant  coat'jacket'snowsuit  9a  ... 

Infant  dresses/outenwear  9b 

Infant  dresses/outenivear  9a 

'Infants'  urvSenwear 

Infant  nightwear/loungewear  9b 
Infant  nightwear/loungewear  9a 

Infant  ottier  ctothing „ 

Infant  accessories  9b  

Infant  accessories  9a  

Infant  hosiery  

'Footwear .' 

'Men's,  footwear  ..: 

'Boys',  footwear  


June  7,  1990 


Total  cotTV 
plete  report- 
ing 


22.88 

17.65 

12.10 

74.17 

70.76 

-8.29 

3.16 

0.77 

81.86 

9.48 

3.73 

20.55 

-    1.55 

■  2.79 

-  3.99 
2T7 
3.00 

24.70 

-  3.91 
5.10 
0.25 

603.90 

50983 

33.49 

83.27 

C.84 

36.74 

85.55 

29.28 

66.85 

14.23 

23.13 

22.57 

24.38 

25.85 

28.04 

34.46 

.     1.15 

0.00 

99.08 

7.95 

12.02 

30.19 

16.37 

6.41 

9.32 

5.92 

4.88 

4  08 

1.46 

0.48 

63.60 

3.02 

■  0.15 
14.57 

0.41 

36.68 

3.13 

0.06 

2.10 

3.06 

0.00 

0.41 

204.13 

62.95 

18.19 


310,000  to 
314.999 


10.30 
7.09 
4.80 
45.37 
22.61 
2.05 
1.22 
0.80 
'    54.79 
1.51 
2.44 
11.99 
0.53 
'  2.28 
4.43 
0.27 
1.85 
25.03 
1.70 
2  59 
0.17 
353.66 
?81.24 
9.89 
47.32 
0.19 
23.54 
43.28 
17.84 
33.21 
ia23 
13.05 
14.68 
16.17 
17.-10 
14'.06 
20.38 
0.01 
0.00 
72.42 
4.80 
7.84 
20.94 
11.46 
4.52 
9.69 
4  52 
3.68 
4.34 

o;39 

0.25 

41.35 

1.59 

0.00 

9.48 

0.43 

25.00 

2.02 

0.01 

1.42 

1.25 

0.00 

0.17 

141.42 

41.07 

16.18 


315.000  to 
319.999 


14.64 
7.08 
5.65 
55.60 
60.87 
-       6.73 
2.88 
0.31 
58.63 
13.68 
2.14 
14.46 
0.89 
1.04 
•     3.84 
1.-74 
0.38 
16.95 
0.58 
2.69 
0.22 
4.?5.05 
376.82 
12.77 
56.32 
063 
3567 
80.B6 
13.33 
51.23 
11.73 
1334 
22.62 
21.05 
22.30 
9.24 
20.56 
0.06 
000 
43.23 
3.68 
8.53 
4.47 
12.37 
5.81 
3.04 
4.77 
3.11 
2.19 
0.23 
0.05 
40.49 
2.64 
0.04 
10.69 
021 
21.97 
1.45 
0.00 
1.31 
.  '  1.81 
0.00 
0.37 
205.46 
76.93 
9.58 


320,000  to 
329,999 


15.23 
13.16 
11.75 
68.02 
65.68 
12.56 
2.05 
0.62 
78.09 
10.54 
2.37 
15.76 
1.61 
4.28 
4.63 
1.61 
2.93 
26.51 
3  59 
3.84 
0.31 
550.45 
458.04 
21.S1 
65.67 
0.04 
42  26 
72.57 
25.37 
64.99. 
11,30 
'24.37 
23.G9 
21.01 
25.51 
24.03 
32.04 
3.88 
0.00 
92.41 
10.81 
10.60 
23.93 
15.81 
7.25 
6.23 
5.32 
3.94 
.      2.18 
0.81 
0.53 
68.75 
2.53 
0.17 
16.01 
0.34 
40.50 
3.83 
0.10 
1.57 
3.48 
0.01 
0.22 
203.00 
78.61 
16.18 


$30,000  to 
339.999 


2045 

18.88 

13.46 

88.29 

75.41 

9.31 

4.00 

0.95 

88.56 

5.87 

5.37 

26.30 

4.81 

3  30 

3.97 

1.39 

1.45 

23.64 

5.66 

6.38 

0.43 

771.19 

648.56 

41.71 

81.62 

0.11 

35.17. 

1 1'3.40 

22  72 
■•08  85 

21.45 

46.07 

23.70 

3571 

32.18 

36.52 

4327 

1.C6 

000 

122.63 

8.51 

14.15 

36.40 

23  92 
7.10 
9.77 
8.10 
7.41 
3.59 
2.79 
0.87 

96.77 
5.41 
025 

19.55 
0.66 

58.19 
4.73 
0.07 
2.80 
4.31 
0.02 
0.76 
253.61 

78.10 

30.82 


340,000  to 
$49,999 


47,19 

25.26 

18.24 

13341 

105.22 

20.61 

6.58 

0.18 

133.33 

10.64 

3.86 

45.42 

1.15 

6.20 

2.81 

6.89 

25.99 
8.08 
10.48 
0.32 
950.02 
773.35 
80.18 
1 1 1 .38 
2.59 
62.17 
125.51 
59.17 
94.87 
27.91 
37.59 
16.67 
28.83 
34  56 
32.30 
54.45 
3.32 
0.00 
175.67 
12.90 
20.78 
55.73 
24.70 
12.03 
22.73 
8.51 
11.90 
5.04 
1.17 
1.19 
104.17 
3.43 
0.35 
21.14 
0.50 
65.47 
4.36 
0.12 
321 
4.82 
0.01 
0.76 
332.12 
109.06 
14.64 


$50,000 
and  over 


56.32 

50.07 

29.17 

139.09 

163.08 

12.89 

6.18 

2.09 

I  71  25 
23.83 

8.97 

39.42 

225 

271 

7.29 

7.65 

629 

53.32 

6.95 

11.92 

0.63 

1190.33 

992.62 

66.72 

185.83 

1.44 

63.75 

156.36 

65.45 

10729 

£2.87 

33.33 

49.94 

45.68 

46.47 

75.08 

72.36 

0.05 

0.00 

197.71 

13.03 

24  03 

6722 

27.91 

9.62 

19.94 

II  05 
6.67 

12.81 
4  59 
0.84 

95  15 

4.94 

0.24 

25.84 

079 

47.23 

5.20 

0.12 

4  66 

5.33 

0.00 

0.80 

299.98 

72.77 

32.55 


JMI 
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Item 


•Women's  footwear 

•Girls'  footwear 

Ottier  apparel  products  and  sen^ 

ices  

Material  for  making  clothes  

Sewing  patterns  arxJ  notions 

Watches _ 

Jewelry  

Shoe  repair,  other  stioe  service  . 
Coin-operated  apparel   laurxjry/ 

dry  clean  

Apparel  alteration  and  repair 

Clothing  rental  „ 

Watch  arxJ  jewelry  repair  

Apparel    laurxjry/dry    clean    not 

coin  oper  „... 

Clothing  storage  

Transportation „ 

Vehicle  purchases  (net  outlay)  .r.... 
Cars  and  trucks,  new  _ 

New  cars 

New  trucks  _ 

Cars  and  trucks,  used 

Used  cars  „ 

Used  trucks _. „ 

Ottier  vehicles  _.. 

New  motorcycles  . .^.._. 

New  aircraft 

Used  motorcycles  

Used  airaaft  

Gasoline  and  motor  oil » 

Gasoline  . 

Diesel  fuel _ 

Gasolirie  on  out  of  town  trips  

•Gasahol _ 

Motor  oil _ 

Motor  oil  on  out  of  town  trips  

Ottier  vehk:le  expenses  „ 

Vehkde  finance  charges  . _ 

Automobile  finance  charges  ... 

Truck  finarx»  charges  

Motorcycle  and  plane  finance 
charges 

Other  vehicle  finance  ctiarges 
Maintenance  and  repairs „. 

Coolant/additives/brakes,  trans 
flukJs _ 

Tires _ 

•Parts/equip/accessories  

•Vehicle  products 

'Misc.  auto  repair/servicing  .... 

Body  work  

Clutch,  transnFwssion  repair  

Drive  train  repair  ..„ 

Brake  work ....„ 

Steering  repair  

Cooling  system  repair 

Motor  tune-up  

Lubrication,  oil  char>ge _ 

Front   end   alignment,   wheel 
t)alarx:e 

Shock  at)sort>er  replacement  .. 

Brake  ad)ustmenl „ 

'Gas  tank  repair,  replacement 

Minor   repair/serv   out-of-town 
tnp „ 


Append"<J -Consumer  EXPENDITURE  Survey  (CES)-Continued 

(By  income  Before  Taxe.-  Average  annual  expendnures  and  character^,^  of  all  consumer  unrts.  Consumer  Expenditure  Survey  1988.  Feb.  ,3. 


June  7,  1990 


Total  cofTv 
plete  report- 
ing 


104.54 
18.46 

259.97 

8.12 

2.15 

21.65 

110.35 
3.46 

34.25 
6.05 
4.77 
5.72 

62.72 

0.75 

5140.21 

2388.19 

1391.73 

991.60 

400.13 

971.12 

75427 

216.85 

25.34 

5.21 

0.00 

15.86 

4.27 

933.90 

812.03 

12.01 

96.47 

0.00 

12.55 

0.85 

1552.56 

284.70 

19625 

71.94 

1.67 

14.86 

568.66 

7.15 
8622 
86.80 

3.92 

17.18 

-  34.71 

34.54 

7.58 
33.05 
11.64 
22.87 
40.07 
-  24.67 

9.30 
6.01 
4.75 
0.09 

192 


$10,000  to 

814,999 


64.84 
19.33 

152.73 

6.03 

1.44 

13.67 

54.93 

1.31 

43.52 
3.29 
2.56 
2.66 

23.14 

0.19 

3127.01 

1413.38 

565.06 

472.12 

92.94 

831.68 

641.07 

190.61 

16.65 

0.00 

0.00 

16.65 

0.00 

639.11 

563.62 

5.55 

58.26 

0.00 

10.76 

0.91 

922.69 

107.09 

83.07 

21.29 

0.12 

2.61 

405.19 

5.91 
55.96 
99.08 

2.28 

9.56 
22.67 
16.04 

1.64 
19.72 

7.18 
17.79 
26.28 
17.90 

4.12 
2.55 
1.22 
0.00 

0.42 


815,000  to 
819,999 


110.99 
7.97 

153.92 

5.93 

1.04 

15.33 

47.33 

2.01 

46.88 
2.54 
2.20 
3.10 

27.47 

0.10 

3840.91 

1745.63 

984.79 

675.40 

309.39 

750.44 

616.47 

133.97 

10.40 

0.00 

0.00 

10.40 

0.00 

801.58 

700.74 

5.31 

82.01 

0.00 

12.86 

0.66 

1137.30 

172.61 

14a63 

29.70 

0.39 

1.89 

449.94 

7.62 
70.42 
46.21 

2.52 
10.82 
29.98 
32.54 

4.70 
23.74 
10.27 
23.71 
29.50 
21.17 

8.02 
3.04 
3.57 
0.01 

0.77 


820,000  to 
829,999 


97.66 
10.56 

234.41 

9.10 

2.22 

17.82 

94.40 

3.19 

41.09 
4.69 
7.80 
5.51 

47.83 

0.77 

5302.92 

2485.58 

1223.08 

782.66 

440.42 

1221.87 

863.43 

358.44 

40.63 

15.11 

0.00 

25.53 

0.00 

974.84 

860.76 

7.50 

92.50 

0.00 

13.24 

0.83 

1603.36 

293.49 

200.40 

77.35 

1.51 

14.24 

610.06 

7.65 
84.47 
92.07 

4.57 
.  27.74 
38.37 
41.79 
12.07 
■  32.66 
12.11 
21.85 
35.55 
24.21 

9.91 

7.11 

-       4.86 

0.01 

2.78 


830,000  to 
839,999 


124.35 
20.33 

296.64 

8.26 

2.75 

29.45 

127.09 
4.34 

28.11 
6.48 
5.77 
8.94 

74.68 

0.78 

6704.50 

3248.39 

1894.51 

1565.37 

329.13 

133029 

97426 

356.03 

23.59 

0.00 

0.00 

23.69 

0.00 

1189.53 

1037.67 

16.98 

118.25 

0.00 

15.80 

0.82 

1972.84 

397.69 

275.36 

107.00 

3.20 

12.13 

656.51 

8.94 
115.02 
110.88 

6.07 
18.43 
32.79 
43.59 

6.41 
38.01 
10.17 
24.60 
42.71 
30.88 

12.59 
5.80 
5.29 
0.01 

1.01 


840.000  to 
849,999 


156.11 
52.31 

343.22 

10.87 

2.87 

32.67 

153.93 

4.75 

27.33 
6.95 
4.83 

10.91 

86.84 

1.26 

7779.21 

3839.91 

2685.18 

1777.93 

90725 

1132.30 

926.36 

205.94 

22.43 

0.55 

0.00 

21.88 

0.00 

1328.42 

1152.21 

13.33 

145.52 

aoo 

16.23 

1.13 

2290.12 

485.81 

306.48 

155.35 

4.92 

■     19.06 

783.55 

9.47 

13428 

99.54 

5.55 
28.65 
3362 
42.05 
10.31 
4821 
23.19 
31.59 
54.54 
32.99 

11.68 

7.10 

-      6.43 

0.02 

5.41 


850,000 
and  over 


162.71 
31.94 

624.63 

15.93 

3.65 

45.59 

318.74 

8.11 

12.67 

16.68 

8.96 

10.88 

181.00 

2.42 

9714.71 

4573.46 

3007.38 

2163.34 

844.04 

1504.86 

1287.37 

217.49 

6122 

1523 

0.00 

17.57 

28.42 

1459.88 

1237.62 

35.10 

171.41 

0.00 

14.25 

1.49 

3046.42 

611.95 

412.11 

144.14 

2.34 

53.37 

1055.81 

8.01 

144.92 

169.51 

7.35 

24.87 

84.44 

61.22 

16.45 

61.30 

18.63 

42.28 

91.82 

45.55 

18.51 

15.43 

11.02 

0.52 

2.84 


Item 


Repair   bres    and    oth    repair 

work  .„ 

Exhaust  system  repair 

Electrical  system  repair  

Motor  repair/replacement 

Auto  repair  service  policy  

Vehicle  insurance 

Vehicle  rental  licenses  and  other 

charges 

Leased  and  rented  vehrcfes 

Auto  rental 

Auto  rental,  out-of-town  trips  .. 

Truck  rental 

Truck  rental,  out-of-town  trip  .. 

Motorcycle  rental  

Aircraft  rental  ;. 

_    Motorcycie  rental  out-crf-town  . 
Aircraft  rental/out-of-town  trips 

-     State/local  registration .- 

Dnvers  license , 

Vehicle  inspection  ;. 

Parking  fees 

•Tolls .'SZ^^. 

Tolls  on  out-of-town  trips , 

Towing  ctiarges 

Public  transportation ...^..... 

Airiine  fares  _ : 

Intercity  txis  fares  

Intracity  mass  transit  fares 

Local  trans,  out-of-town  trips 

Taxi  fares  on  trips 

Taxi  fares  „... 

Intercity  train  fares  . 

Ship  fares '. ; 

School  bus  , 

Health  care . 

Health  insurance  .._ „.. 

Commercial  health  insurarKe  _....-.' 

Blue  Cross/Blue  Shiekj  

Health  maintenance  plans  (HMO's) 

.  Medicare  payments 

Commercial  medicare  supplements 

and  ottier  health  insurance  

MedBal  8ervk»s  _ « .. 

Physcian's  services ^ .".Z 

Dental  services  _ 1 

Eye  care  services  . 

Service  by  other  than  physfcians  ... 

Lab  test,  x-rays  _ 

Nurse,  ttierapy/misc  medical  serv- 

tee  „..„ 

Hosprtal  room 

Hospital  services  ottier  than  room  . 
Care  In  convalescent  or  nursing 

home 

•Repair  of  medical  equipment  

Other  medical  care  services 

Drugs 

•Non-prescription  drugs  

Prescnption  drugs „;. 

Medical  supplies 

•Eyeglasses 

•Topicals  and  dressing  

Medical  equipment  for  general  use 

Supportive/con vai  med.  equip  : 

ftental  of  medfcal  equipment  


June  7.  1990 


Total  com- 
plete report- 
ing 


29.23 
14.55 
20.35 
63.53 
8.54 
515.06 

-184.14 
68.54 
44.36 
6.78 
12.51 
3.99 
0.00 
0.47 
0.04 
0.40 
67.04 
6.59 
6.33 
20.50 
5.96 
4.12 
5.05 
265.56 
176.01 
14.30 
41.07 
0.54 
4.86 
5.89 
9.04 
13.00 
0.86 
1282.43 
473.36' 
165.28 
116.52 
48.48 
78.60 

64.48 

512.73 

149.19 

150.89 

22.70 

22.62 

26.78 

421 
54.96 
26.61 


40.86 

0.05 

13.86 

22528 

65.79 

159.49 

71.06 

45,18 

14.40 

629 

5.70 

050 


810,000  to 
814.999 


18.16 

6.71 

12.22 

51.77 

6.01 

314.32 

96.11 
25.20 
19.82 
4.07 
0.54 
0.77 
0.00 
0.00 
0.00 
0.00 
45.21 
5.47 
5.13 
8,41 
0.92 
1.80 
3.97 
151.82 
79.22 
11.67 
44.70 
0.20 
1.76 
5.76 
3.31 
4.30 
0.91 
1385.50 
480.42 
118.03 
120.47 
27.40 
130.87 

83.66 

587.65 

147.96 

111.17 

25.67 

11.11 

23.57 

1.24 
72.02 
57.38 

129.58 

0.00 

7.94 

255.13 

71.19 

183.94 

62.30 

38.08 

11.82 

4.78 

7.46 

0.16 


815.000  to 
819.999 


2427 

18.06 

15.61 

55.00 

8.38 

409.50 

105.26 
27.47 
22.04 
3.64 
1.21 
023 
0.00 
0.00 
0.00 
0.35 
49.91 
6.43 
4.52 
7.38 
2.04 
2.31 
521 
156.40 
89.55 
7.13 
42.94 
0.15 
1.32 
5.59 
6.07 
3.37 
029 
1299.71 
474.00 
170.96 
102.86 
44.11 
101.55 

5453 

540.82 

158.15 

"96.11 

11.56 

10.65 

29.34 

-3.70 
71.99 
52.02 

105.34 

0.00 

9.35 

228.07 

57.80 

17027 

56.83 

36.80 

10.29 

432 

4.81 

0.61 


820,000  to 
829,999 


31.48 
16.15 
22.14 
71.06 
9.44 
544  70 

155.11 
42.79 
28.67 
4.97 
670 
1.77 
0.00 
0.09 
0.00 
0.59 
70.39 
6.62 
6.17 
14.30 
6.67 
3.79 
438 
239.14 
158.79 
12.41 
38.53 
0.50 
4.47 
6.42 
8.18 
9.46 
0.38 
1328.49 
537.14 
208.24 
127.18 
57.95 
-71.71 

72X)7 

487.31 

160.54 

150.62 

24.89 

32.64 

26.95 

1.59 
50.56 
28.85 

4.48 

0.00 

6.19 

243.50 

7426 
16924 

60.54 

44.92 

11.38 
1.83 
2.02 
0.38 


830.000  to 
839.999 


33.68 
16.86 
19.66 
62.61 
10.51 
665.71 

252.94 
96.33 
65.00 
5.28 
2225 
2.33 
0.00 
1.45 
0.00 
0.01 
9623 
9.23 
8.61 
23.35 
6.82 
5.39 
6.97 
293.73 
193.56 
27.86 
.  32.98 
0.65 
5.86 
8.41 
4.87 
19.05 
0.49 
1367.25 
475.48 
195.72 
114.09 
6751 
41.13 

57.02 

551.59 

202.90 

192.81 

24.45 

33.87 

25.75 

1.80 
28.43 
22.89 

2.60 

0.00 

1G.09 

25024 

86.34 

163.91 

89.93 

56.67 

1922 

4.67. 

8.91 

0.47 


840,000  to 
849.999 


43.76 
22  09 
34.50 
82.11 
16.46 
728.25 

292.51 
12451 
90.57 
15.25 
13.41 
4.78 
0.00 
026 
0.00 
022 
99.31 
-  7.71 
970 
30.90 
7.92 
629 
6.18 
320.76 
232.90 
10.82 
34.12 
1.04 
9.39 
3.74 
14.49 
12.55 
1.70 
1531.77 
543  90 
255.42 
111.37 
84  53 
31.51 

61.07 

676.69 

205.76 

211.77 

24.55 

2823 

28.61 

1.01 
95.50 
39.94 

18.57 

0.00 
22.77 
216.93 
75.99 
140.94 
9424 
64.90 
2424 

4.14 

0.65 

0.31 


850.000 
and  over 


48.81 
19.92 
34.88 

112.89 
14.61 

95857 

420  08 
195  33 
110.70 
18.62 
4518 
17.45 
0.00 
1.54 
026 
1.58 
112.03 
9.58 
956 
59.74 
18.48 
9.05 
6.32 
634.96 
171.55 
14.74 
64  33 
1.21 
10.88 
7.36 
22.78 
3962 
2.48 
1568.44 
518.80 
207  76 
146.61 
66.81 
32.52 

65.10 

701.33 

154.17 

291.66 

37.32 

37.72 

43.93 

20.02 
8257 
-0.69 

14.65 

0.00 

20.00 

231.03 

72.99 

158.04 

11728 

76.60 

25.72 

5.12 

9.30 

0.55 
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Appendix  1.— Consumer  Expenditure  Survey  (CES)— Continued 

(By  Income  Before  Taxes:  Average  annual  expenditures  and  characteristics  of  all  consumer  units.  Consumer  Expenditure  Survey  1988.  Feb.  13. 

1  >79Uj 


Item 


Total  com- 
plete report- 
ing 


'Hearing  aids 

Entertainment  , 

Fees  and  admissions  

Recreation  expenses,  out  of  town 

trips 

Club  members"hip  dues  and  fees  ... 

Fees  for  participant  sports 

Participant  sports  out-of-town  trips 

Movie,  theater,  opera,  tjallet  

Movie,  oth  admissions  out  of  town 

Admission  to  sportirvg  events 

Admission  to  sports  event  out-of- 
town  

Fees  for  recreational  lessions 

Oth  ent  serv,  out-of-town  trip 

Television,  radios  and  sound  equip- 
ment   „ 

Televisions 

Community  arrtenna  or  cat)(e  tv  . 

'Black  and  white  tv 

Color  tv — console 

Color  tv— portat>le/table  model  ... 

Vcr's/vldeo  disc  players 

Video  cassettes/tapes/discs  

Video  games  hardware/software 

Repair  of  tv/radio/sound  equip- 
ment   

Rerrtal  of  televisions  

Radios,  sound  equipment '. 

'Radios 

•Phonographs 

'Tape  recorders  and  players 

Sound     components/component 
systems 

'Misc  sound  equipment 

'Sound  equip  accessories  __; 

Record/tape  club  ._ ^ 

Records,  tapes,  needles,  styli  .... 

Rental  of  vcr/radio/sound  equip-. 

Musical  instruments/accessories 

Rent/repair  music  irBtruments  ... 

Rental    of    video    cass./tapes/ 

discs/films  

Pets,  toys  and  playground  equip 

Pets 

•Pet  food „. „ 

'Pet-purch/supplies/medicine 

Pet  services 

Vat  services  ~ 

Toys,   games,    hobbies,   and  tri- 
cycles    ;.. 

Playground  equipment  

Other  entertainment  supplies,  equip., 

serv  

Unmotor,  boats  and  trailers  

Boats  w/o  motor/boat  trailers  

Trailer/ottier  attachatjle  campers 
Powered  sports  vehicles 

Motorized    camper    coach/other 
vehicles  

Purchase  of  boat  with  nrxMor 

Rental  of  sports  vehicles  

Rental  non-camper  trailer 

Boat/trailer  rent  out  of  town 

Rental  camper/other  vehicles  on 
trips  


June  7.  1990 


0.00 

1348.90 

351.99 

17.85 
76.68 
46.90 
18.96 
61.08 
25.91 
19.63 

25.91 
41.23 
17.85 

422.50 

295.95 

137.94 

2.84 

23.60 

43.50 

47.70 

13.44 

14.88 

10.43 

1.61 

126.55 

4.84 

0.S3 

10.50 

28.64 
0.16 
429 
4.17 

25.86 
1.59 

20.58 
2.12 

23.27 
242.26 
135.31 
66.61 
25.23 
10.64 
33.84 

102.96 
2.98 

332.16 

24.02 

18.32 

5.70 

137.44 

38.79 

98.65 

2.33 

0.06 

0.94 

0.58 


310,000  to 
$14,999 


0.00 
802.34 
139.16 

6.68 
31.73 
22.19 

5.94 
29.29 

9.78 

7.38 

9.78 
9.71 
6.68 

296.54 

228.52 

110.11 

0.65 

16.77 

■36.42 

38.08 

8.31 

5.40 

8.54 
4.24 
68.03 
1.81 
0.00 
7.02 

22.73 
0.55 
1.46 
2.18 

14.32 
0.70 
3.a 
0.30 

13.65 

134.73 

77.25 

53.55 

5.71 

4.26 

13.73 

57.26 
0.22 

231.90 
2.29 
1.83 
0.46 

168.02 

83.50 

84.52 

0.00 

0.00 

0.00 

0.00 


S1 5.000  to 
519,999 


0.00 
856.00 
185.75 

9.72 
44.57 
29.18 

9.50 
33.53 
14.04 

9.75 

14.04 

11.70 

9.72 

322.08 

244.28 

118.89 

0.00 

20.77 

37.50 

36.49 

8.72 

7.91 

11.52 
248 

:'..80 
1.57 
0.00 
7.43 

17.34 
0.09 
1.12 
4.62 

16.10 
1.56 

12.63 
1.16 

15.18 
182.82 
119.89 

46.56 

43.99 
4.40 

24.94 

62.55 
0.38 

165.36 

0.00 

O.QO 

0.00 

56.37 

11.55 

44.82 

1.06 

0.00 

0.50 

0.52 


320,000  to 
329,999 


0.00 

1191.35 

309.51 

19.86 
57.91 
46.82 
15.44 
50.31 
28.74 
17.81 

28.74 
24.00 
19.86 

416.12 

299.91 

142.38 

1.95 

28.58 

4829 

41.57 

11.97 

16.27 

8.32 
0.57 
116.21 
3.99 
0.00 
0.51 

35.08 

0.00 
12.72 

3.63 
20.10 

1.98 
13.86 

1.62 

22.74 
234.32 
125.55 

63.13 

24.37 
9.06 

28.99 

107.09 
1.69 

231.39 
-22.31 

18.35 
3.96 

51.83 

1.65 
50.19 
1.43 
0.23 
0.02 

0.30 


330,000  to 
$39,999 


0.00 

1510.43 

419.64 

20.46 
79.31 
63.52 
23.16 
70.94 
35.89 
18.39 

35.89 
51.63 
20.46 

493.78 

344.82 

161.32 

0.00 

27.00 

39.51 

69.42 

ia39 

17.25 

10.43 
1.49 
148.96 
7.25 
0.00 
0.96 

23.87 
0.24 
4.33 
7.45 

29.81 
1.54 

37.81 
1.95 

33.76 
336.90 
183.79 
93.51 
29.83 
14.74 
45.71 

149.80 
3.31 

260.12 

7.09 

4.76 

2.34 

40.89 

28.53 

12.36 

1.14 

0.02 

0.69 

0.24 


340,000  to 
$49,999 


0.00 

1994.64 
525.52 

28.40 

90.82 
68.77 
34.10 
82.33 
37.17 
41.10 

37.17 
77.27 
28.40 

576.29 

398.08 

184.08 

0.00 

24.27 

54.93 

66.10 

21.56 

31.40 

15.74 
0.00 
178.21 
8.26 
0.40 
9.12 

45.24 
0.00 
1.68 
6.14 

39.90 
0.39 

24.77 
4.09 

38.22 
354.45 
180.80 
83.41 
28.53 
19.11 
49:75 

167.96 
5.69 

538.39 
46.24 
33.83 
12.41 

217.35 

22.53 

194.81 

3.90 

0.00 

3.17 

0.57 


350,000 
and  over 


0.00 

3148.34 

879.59 

38.78 
230.17 
102.29 

44.73 
149.40 

52.04 

46.63 

52.04 

124.72 

38.78 

788.05 
509.85 
218.51 
16.41 
31.30 
71.38 
95.51 
28.99 
29.94 

17.75 

0.04 

278.21 

11.80 
3.36 

27.49 

62.93 
0.35 
6.77 
5.91 

57.19 
1.40 

53.28 
5.25 

42.49 

457.26 

259.08 

108.50 

49.96 

26.24 

74.38 

187.24 
10.94 

1023.44 

96.99 

73.57 

23.42 

510.44 

134.38 

376.06 

8.13 

0.09 

1.94 

2.51 


Item 


Rental  of  tx>at 

Rental  of  campers  oth  r.  v  

Outt»ard  motors  

Docking/landing  fees  .■.—. 

Sports  equipment 

Athletic     gear/game     tables/ex. 

equip 

Bicycles  „ _ 

Camping  equipment  .'. 

Hunting  arxj  fishing  equipment  .. 

Winter  sport  equipment  „ 

Water    sport    and    misc.    sport 

equipment 

Rental/repair     of     misc     sports 

equipment  

Photographic  equipment  and  sup- 
plies   

Film ;... 

•Ottier  photographic  supplies 

Film  processing  

Rent/repair  photo  equipment ...... 

Photographic  equipment  ., 

'Photographer  fees  ..._ 

'FireworVs „ 

'Souvenirs 

'Visual  goods  ._ 

•Pinball,  electronic  video  games  .... 
Personal  care  products  and  services  ... 

Personal  care  products 

•Hair  care  products  ....: 

•Non-elec  articles  for  the  hair  ........ 

Wigs  and  hairpieces  ..: 

'Oral  hygiene  products,  articles 

'Shaving  needs 

'Cosmetic,  pertume,  t)ath  prep 

'Deodorant,      feminine     hygiene, 

misc.  pers  car  

Electric  personal  care  appliances  .. 

Personal  care  services  

'Personal  care  services/females  ... 

Personal  care  services/males 

Repair  of  personal  care  appliances 

Reading  

Newspapers 

Magazines  

'Newsletters 

Book  thru  book  dubs 

Books  not  thru  book  clubs 

Encyclopedia  and  oth  sets  of  refer 

t)Ooks 

Education 

Sch  books,  supp  for  day  care,  nurs- 
ery, oth  

College  tuition 

Elementary/high  school  tuition  

Other  school  tuition  

Oth  school  expenses  incl  rentals  

Sch  bks/supplies  for  college 

Sch  bks/supp  for  elem/high  sch  

'School  supplies,  etc. — unspecified  .. 
Tobacco  products  and  smoking  sup- 
plies   

Cigarettes  

Other  tobacco  products  

'Smoking  accessories  

'Marijuana 


June  7,  1990 


Total  com- 
plete report- 
ing 


0.23 
0.52 
128 
5.33 
86.67 

34.85 
12.28 

3.26 
15.91 

4.86 

13.20 

2.31 

69.61 

-    19.96 

0.64 

25.21 

0.24 

15.43 

8.12 

0.51 

0.44 

0.76 

3.78 

345.68 

179.05 

40.57 

4.26 

1.07 

18.16 

8.49 

■     77.63 

23.52 

5.35 

166.63 

89.35 

77.12 

0.16 

152.49 

63.99 

38.92 

0.04 

10.63 

35.24 

3.67 
324.43 

2.52 
176.75 
53.20 
15.29 
15.78 
26.56 
6.23 
28.10 

242.33 

224.61 

15.28 

2.44 

0.00  I 


$10,000  to 
SI  4.999 


0.00 
0.00 
1.43 
0.17 
27.99 

9.06 
5.80 
1.35 
5.09 
0.94 

3.66 

2.0ff 

28.16 
9.29 
2.38 

10.72 
0.05 
5.16 
0.56 
0.99 
0.00 
0.00 
2.87 
249.04 
136.69 

34.79 
3.55 
0.47 

13.60 
8.31 

55.67 

17.79 

2.51 

112.35 

61.33 

50.83 

0.19 

93;38 

47.96 

21.42 


$15,000  to 
SI  9.999 


0.00 

6.87 

16.73 

0.40 

187.02 

1.44 

91.59 

6.10 

8.32 

14.42 

25.25 

5.70 

34.20 

221.48 

197.67 

15.85 

7.96 

0.00 

0.04 
0.00 
1.35 
2.51 
52.35 

26.36 

6.60 

1.33 

11.57 

2.24 

4.03 

0.22 

48.35 

13.73 

1.01 

15.21 

0.42 

728 

10.71 

0.26 

0.00 

0.00 

3.11 

282.21 

166.87 

36.67 

2.64 

0.91 

18.18 

12.14 

73.62 

19.75 

2.95 

115.34 

58.80 

56.42 

0.11 

113.87 

53.05 

31.03 

0.00 

8.72 

20.13 

0.95 
118.84 

1.58 
47.50 
10.62 
17.55 
10.07 
17.75 

325 
10.53 

250.05 

235.29 

13.94 

0.82 

0.00  I 


$20,000  to 
$29,999 


0.00 
0.87 
0.11 
3.30 
82.59 

33.84 
12.50 

1.45 
15.40 

3.99 

12.31 
3.09 

67.06 

20:05 
0.26 

23.97 
0.30 

13.04 
9.45 
0.00 
0.00 
0.42 
2.34 
324.70 
169.79 

37.36 
5.57 
0.59 

16.89 
8.22 

72.41 

23.84 

4.92 

154.91 

83.46 

71.27 

0.18 

142.11 

63.85 

38.54 

0.00 

8.86 

28.28 

2.57 
190.35 

1.30 
99.69 
25.10 

9.00 
10.77 
16.63 

5.64 
22.22 

262.82 

244.22 

16.00 

2.60 

0.00 


$30,000  to 
339,999 


0.00 
0.19 
0.51 
3.12 

113.75 

38.39 
17.62 

4.94 
22.84 

5.69 

22.46 
1.80 

83.07 

22.90 

0.15 

-  28.28 

027 

20.47 

11.00 
0.00 
0.49 
0.67 
9.38 
420.30 
198.77 

41.43 
4.31 
1.50 

22.18 
9.09 

90.11 

22.08 

8.07 

221.54 

127.40 

93.93 

021 

185.46 

72.82 

45.36 

0.00 

15.44 

48.03 

3.81 
322.81 

6.04 
186.76 
34.39 
13.94 
13.45 
24.53 

7.82 
35.87 

292.87 

273.20 

17.99 

1.69 

0.00 


340,000  to 
$49,999 


0.16 
0.00 
0.22 

5.73 
136.51 

61.59 
20.21 

4.43 
24.90 

3.92 

17.71 

3.76 

119.31 

32.28 

0.24 

41.48 

0.34 

25.46 

19.51 

0.00 

0.38 

0.00 

8.74 

478.79 

245.49 

56.30 

6.79 

0.34 

22.44 

11.31 

102.03 

38.47 

7.80 

233.30 

112.04 

120.95 

0.31 

229.92 

84.18 

65.91 

0.42 

16.33 

54.12 

8.97 
349.24 

2.25 

125.89 
97.91 
21.58 
22.64 
16.65 
9.59 
52.73 

249.43 

230.82 

17.73 

0.88 

0.00 


$50,000 
and  over 


1.42 
2.17 
5.79 

2020 
21 1 .99 

85.92 
23.55 
921 
36  25 
16.95 

34.87 

525 

157,10 

43.61 

1.17 

59.82 

0.47 

40.91 

11.12 

2.37 

2.15 

3.83 

4.45 

651.43 

335.33 

77.75 

8.37 

2.71 

29.63 

13.16 

14823 

43.65 

11.83 

316.10 

174.08 

141.78 

0.24 

287.41 

105.97 

71.63 

0.00 

21.60 

79.39 

8.81 
835  73 

4,76 
458.90 
204.78 
31.48 
33  02 
41,08 
11.28 
50.44 

270.28 

251.80 

17.12 

1.37 

0.00 
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Appendix  1  .—Consumer  Expendpture  Survey  (CES) — Continued 

rSv  Income  Before  Taxes;  Avef.we  annual  expenditures  and  characteristics  of  all  consumer  units.  Consumer  E<per*iU'e  Sun^ey  1988.  Fed.  13, 
'  '  19901 


Appendix  2.— Marketbasket  Descriptic>js— Continued 


Item 


Miscellaneous 

•Miscellaneous      fees,      parimutue 
losses ■ 

Legal  fees 

Funeral  exper»es 

Safety  deposit  box  rental 

Checking  accounts,  oth  bank  serv- 
ices   "■ 

Cemetery  lots  or  vaults 

Accounting  fees 

•Miscellaneous  personal  services  

Finance  chgs.  excl.  mortgage  veh  .... 

Occupational  expenses  .^ 

Cash  contributions  

Cash  contri  non-CU  memb,  inclu  ali- 
mony and  students  at  college  (Sec 
22)  

Gifts  non-CU  memt)ers 

Contributions  to  charities 

Contributions  to  church  ......i.. 

Contributions  to  educa.  organizations 

Political  contritxitions 

Other  contributions  ...: ~s. 

Personal  insurance  and  pensions 

Life  and  other  personal  insurance 

Life/endow/annuit'other  pers  ins  .... 
Other  non-health  insurance  

Retirement,  pensions,  social  security 
Deduction  for  govemrr^ent   retire- 
ment   _ 

Deductions  for  railroad  retirement  . 
Deductions  for  private  pensions  .... 
Deductions    for    self-emptoyment 

IRA's  arKl  Keogh  plans  

Deductions  for  social  security 


June  7.  1990 


Total  com- 
plete report- 
ing 


597.58 

38.61 

104.50 

■   49.32 

5.69 

25.19 
17.66 
39.87 
23.02 

203.45 
90.26 

730.19 


1 79.06 

149.99 

69.16 

295.54 

17.97 

7.29 

11.18 

2532.36 

324.17 

312.04 

12.13 

2208.19 

65.36 

6.23 

155.10 

297.28 
1683.21 


SlO.OOOlo 
814,999 


345.77 

2023 

81.84 

44.70 

4.05 

16.23 
14.30 
18.96 
1453 
89.63 
41.30 
352.83 


64.23 

70.48 

13.23 

197.57 

1.07 

0.89 

5.37 

682  85 

137.92 

132.62 

6.30 

544.93 

4.38 

0.00 

11.73 

36.24 
492.58 


Si  5,000  to 
$19,999 


474.63 

5687 

49.27 

82  98 

3.6i 

26.64 
25.91 
20.72 
16.61 

149.53 
42.48 

486.72 


108.84 

52.77 

38.96 

276.14 

2.76 

1.75 

5.50 

1373.19 

280.62 

275.54 

5.08 

1092.57 

25.17 

1.33 

39.55 

78.45 
948.07 


S20,000  to 
329,999 


553.17 

26.40 

109.06 

57.05 

5.05 

28.95 
12.86 
33.62 
12.43 

217.35 
50.40 

529.28 


12713 

109.45 

32.84 

242.30 

2.95 

2.38 

12.23 

2097.59 

301.69 

290.33 

11.36 

1795.89 

4833 

0.24 

8428 

181.88 
1481.16 


S30.000  to 
S39.999 


769,62 

62.29 

133.34 

13.57 

586 

33.62 

13.74 

52.32 

39.32 

284.11 

131  46 

781  16 


209  98 

161.67 

65.78 

322.49 

12.56 

6.73 

2.06 

3266.30 

-364.87 

342.68 

12.19 

2911.44 

8239 

19.12 

160.98 

333.32 
2315.63 


S40.00O  to 
$49,999 


811.02 

47.69 

62.67 

49.05 

6.20 

38.14 

12.52 

47.89 

40.69 

321.25 

184.94 

956  30 


235.99 

162.67 

99.80 

423.81 

12.48 

10.74 

1090 

454232 

494,30 

468.16 

26.13 

4048.02 

119.99 

16.29 

328:55 

494.25 
3088.94 


$50,000 
and  over 


'  Components  of  income  and  taxes  are  derived  from  "Compete  income  reporters"  only;  see  glossary. 

Appendix  2.— Marketbasket  Descriptions 


Food  at  Home: 

Ground  Beef 

Round  Steak,  boneless 


Round  Roast,  boneless 
Pork  Chops,  bone  in  ... 

Bacon,  slk;ed 

Chicken.  wtK»*e 

Fish  Filet,  frozen 

Tuna,  canned_ 

Lunch  Meat 

Ham,  canned 


Price  per  Lb  of  regular  ground  beef.  Average  size  package.  Loose,  pre-packaged.  Oo  UoX  Prtce  Lean. 

Price  per  Lb.  Average  size  package. 

1st  choice:  Bor>eless  top  round  steak. 

2nd  choice:  Boneless  bottom  round  steak. 

Price  per  Lb.  Average  size  package. 

1st  choice:  Top  round  roast. 

2nd  choice:  Rolled  rump  roast. 

Price  per  Lb.  Average  size  package. 

1st  choice:  Center  cut,  rib  chops. 

2nd  choice:  Loin  chops. 

Price  for  15  Oz  (1  Lb)  package  Oscar  Ma/er  regular  sliced  bacon. 

Price  per  Lb  of  1  whole  fryer  chicken.  If  whole  fryer  not  available,  price  a  whole  fryer  chicken,  cut-up. 

Price  per  Lb  of  frozen  ocean  whrtefish  filet. 

1st  choice:  Cod  or  haddock. 

2nd  choice:  Regional  fish.  _  . 

Please  record  fish  type  m  comment  section. 

Price  for  6.13  Oz  can  chunk  light,  packed  in  water 

(f^t  fancy  styte.) 

1  St  choice:  Star  Kist.  - , 

2nd  choice:  Chicken  ol  the  Sea. 

Price  for  8  Oz  pkg,  Oscar  Vfayer.  _ 

1st  choice:  botogna. 

2nd  choice;  cotto  salami  or  afl-beef  bciogna. 

Price  for  3  Lb  tin  of  canned  ham.  -  . 


1182.12 

76.50 

256.98 

.    18.62 

12.59 

3l'.99 

18.29 

93.19 

47  86 

408.61 

218.S4 

2102.92 


545.04 

485.5c 

244.53 

661.1? 

89.44 

30.82 

4227 

6883.06 

729.64 

704.02 

26.62 

6153.42 

211  42 

13.24 

664.77 

1049.52 
4314.48 


Frankfurters , 

Eggs,  large  , 

Fish,  fresh  ....„.„ 

Milk,  2%  „ 

Cheddar  Chetese 

Ice  Cream 

Bread,  white 

Spaghetti,  dry  .... 


Cereal 

Cookies 

Frozen  Waffles 

Hamburger  Buns 

Donuts 

Apples,  fresh  

Bananas,  fresh 

Tomatoes,  fresh  

Potatoes  

Frozen  Orange  Juice 
Toniato  Juice 


-  Peaches,  canned 

Peas,  frozen 

Green  Beans,  canned 
Oranges,  fresh „.. 

Lettuce,  fresh 

Celery,  fresh 

Fruit  drink 

Soft  Drir* „ 

Coffee,  ground 

Canned  Soup „... 

Snack  Food 

Salt :. 

Ketchup 

Cooking  Oil 

Margarir^e 


Istchofce:  Hormel. 

2nd  choice:  Dubuque. 

Do  Not  Price  Hormel's  Supreme  Cut  Ham. 

Price  for  16  Oz  (1  Lb)  package,  Oscar  Mayer  all  beef  frankfurters. 

Price  for  one  dozen. 

Price  per  Lb  of  a  salfTx>n  steak. 

Price  for  one  gallon  (128  Fl  Oz),  2%,  Lowest  priced  store  brand. 

Price  per  Lb. 

1st  choice:  Kraff  Cradrer  Sarre/ mikJ  Cheddar  cheese, 

2nd  choice:  Kraft  Cracker  Barrel  sharp  yellow  Cheddar  cheese. 

Price  for  '/fe  gallon  of  Seattest  vanilla  ice  cream.  Do  Not  Price  tee  Milk. 

Price  tor  16  Oz  loaf  of  a  regional  brand  of  sliced,  white  bread.  Do  Not  Pnce  Store  Brand.  Please  record  brand  in 

comment  section. 
Price  for  16  Oz  box  or  bag'of  spaghetti. 

1st  choice:  Creameffes.  *  '  ' 

2nd  choice:  Muehier's. 

3rd  choice:  Gokjer)  Grain.  .  '      ' 

4th  choice:  American  Beauty. 
Price  iof  t)o»  oi  Kellogg's  Com  Flakes. 
Ist  choice:  18  Oz  box. 

2nd  choice:  Different  size  box  of  Kelbgg's  Com  Flakes. 
Price  for  16  Oz  package  of  Nabisco  Oreo  Cookies. 
Price  Kellogg-s  Eggo  Waffles,  price  12  waffle  package. 
Price  for  12  Oz  (340  G)  package  of  8  sliced  regional  brand  enriched  white  hamboroer  buns.  Do  Not  Price  Store 

Brand.  Please  record  brand  in  comment  section. 
Price  for  box  of  12  Hostess  glazed  donuts. 
Price  per  Lb  of  Red  Delickjus  apples.  If  apples  are  priced  by  the  bag,  report  the  price  and  weight  of  the  ba&-use 

the  store's  scale  if  necessary.  Price  medium-size  apples  if  possible.  ^ 
Price  per  Lb.  M  bananas  are  priced  by  the  bunch,  report  the  price  and  weight  of  the  bunct)-use  the  stores  scale 

If  necessary. 

Price  per  Lb.  Price  mediunD-size  tomatoes  if  possible.  Do  Ho(  Price  Organic  or  'Hydro'  Fresh  Tomatoes 

Pnce  for  10  Lb  bag  of  lowest  priced  white  potatoes.  If  10  Lb  bag  is  not  available,  substitute  nearest  size  sack 

Please  pnce  potatoes  by  the  bag  smce  potatoes  priced  by  the  pound  are  not  conparabte  to  bagged  potatoes 
Price  for  12  Fl  Oz  (makes  48  Fl  Oz)  can  of  Minute  Maid  frozen  orange  juice  concentrate 
Price  for  46  FIOz  can  of  tonrwto  juice.  .  _ 

1st  chotee:  Campbell's. 
2nd  choice:  Libby's. 

Price  for  16  Oz  can  of  8lK»d  yeHow  ding  peaches. 
1st  choice:  De/ Monte. 
2nd  choice:  Ubby's. 

Price  for  16  Oz  pkg.  of  Green  Giant  frozen  peas.  Do  Not  Price  Peas  With  Sauce. 
Price  for  16  Oz  can  of  cut  Del  Monte  green  beans. 
Price  per  Lb  of  Florida  oranges.  If  oranges  are  priced  by  the  bag  or  by  the  orange,  report  the  price  and  weigh  tt 

oag:— using  tt»  store's  scale  if  possitte.  Price  navel  medium-size  oranges  if  posstole. 
Price  for  1  head  of  teeberg  lettuce.  If  lettuce  is  priced  by  weight,  report  the  pnce  and  also  report  the  we-orif  of  an 

average  head. 
Price  for  l  bunch  of  celeiV.  Do  not  price  celery  hearts. 
Price  for  46  Fl  Oz  can. 
1st  choice:  Hawa/an  Purx;/i. 
2nd  cfvjice:  Ht-C.  regular. 

Price  of  2  L  (liter)  plastic  bottle.  . 

1st  choice:  Coca-Cola. 

2nd  choice:  Pepsi.  ,      . 

Price  for  13  Oz  can  of  ground  coffee. 
1st  chotee:  Folgets  Drip  Grind. 
2nd  choice:  Maxwell  House. 

Price  for  one  can  Campbell's  soup.  •  ■ 

1st  choice:  Vegetabte  J0'/&O7. 
2nd  choice:  Chicken  NooOe  1(PA  Oz. 
Price  for  6  Oz  bag  or  box  of  potato  chips. 
1st  choice:  Ruffles.  . 

2nd  chotee:  Lays  Dip  Chips. 
Price  for  26  Oz  box  of  kxSzed  sa«.       - 
1st  choice:  Mevton    . 
2nd  choice:  Ivory. 
3rd  choice:  Private  L3bel. 

Price  for  28  Oz  plastic  squeeze  bottle  of  ketchup. 
Ist  choice:  Heim. 

2nii  choice:  Del  Monte. 

"Price  for  48  FIOz  bottle.  - 

1st  chotee:  Crisco. 

2nd  choice:  Wesson 

Price  for  1  Lb,  four  stfcks. 
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Appendix  2.— Marketbasket  Descriptions— Continued 


Frozen  Dinner 

Jello  Gelatin „ 

Baby  Fcxxl 

Candy  Bar  

Sugar,  granulated 

Bottled  Water 

Food  Away  From  Home: 
Breakfast  

Lunch  

Dinner 

Fast  Food  Lunch/Din- 
ner. 

Ice  Creart)  Cone 

Tobacco: 

Cigarettes,  king  size  .... 
Alcohol: 

Beer  at  Home 

Wine  at  Home  

Beer  Away 

Wine  Away  

Furnishings  Households 
Operations: 

Appliance  Repair 

Housekeeping  Services 


Moving  

Toilet  Tissue 

Pen , 

Postage  

Laundry  Soap 

Plant  Food 

Bed  Sheet  Set 

Bath  Towel  

Living  Room  Chair 

Bedroom  Group 

Dining  Room  Table  .... 
Washing  Machine 


Kitchen  Range 


APPENDIX  2.— MARKETBASKET  DESCRIPTIONS— Continued 


1st  choice:  0/ue  Bonnet 

2nd  choice:  Parkay. 

Price  for  11 .5  Oz  (326  G)  SkvansorvTurkey,  whipped  potatoes,  peas,  and  fruit  compote,  frozen  dinner. 

Price  for  3  oz  box  of  Je/to  Ge/afjn  dessert. 

Price  for  one  4.0  Oz  far  of  Garter  Second  Foods  strained  vegetable  or  fojit. 

Pnce  for  one  2.07  Oz  Snickers  candy  t>ar.  If  not  available,  price  most  popular  brand  of  same  size. 

Price  for  5  Lb  bag  of  granulated  cane  or  beet  sugar.  kDwest  price  available.  Do  Not  Price  Genenc  Sugar. 

Price  for  one  gallon  (store  brand)  (128  Fl  Oz)  bottled  spring  water.  Do  Not  Price  Sparkling  or  Distilled  Water. 

Price  for  typical  breakfast,  such  as.  tiacon  and  2  eggs  or  waffles,  coffee  and  juice.  Report  percentages  added  for 
tax.  tip  and  service  charge. 

Price  for  typical  lunch,  such  as.  chefs  salad  or  cheeseburger  platter  and  small  soft  drink.  Report  percentages 
added  for  tax.  tip  and  service  charge. 

Price  for  typical  dinner,  such  as  New  Yori<  strip  or  seafood  platter  and  coffee.  Report  percentages  added  for  tax. 
tip  and  servce  charge. 

Average  price  of  a  meal  at  a  fast  food  establishment.  Price  for  typical  meal,  such  as.  Big  Mac  or  Whopper,  me- 
dium trench  fries  and  nrtedium  Coke.  - 

Price  for  regular  (one  scoop)  vanilla  k;e  cream  cone. 

Price  for  1  carton  (200  cigarettes)  of  Winston  fitter-kings  soft  pack.  Do  Not  Include  Sales  Tax. 

Price  for  a  six-pack  of  12  Oz  cans  of  Budweiser  (Puerto  Rico— 10  Oz).  Do  Not  Price  Refrigerated  Beer. 

Price  for  750  Ml  of  Galk)  white  chablis  blanc. 

Price  for  glass  of  Budweiser/MHIer  Lite  beer.  List  percent  for  tax. 

Pnce  of  house  white  wine.  List  percent  for  tax. 

Price  to  replace  oven  thernxjstat  control  for  Maytag  Model  »CRE9400.  Include  hourly  rate,  trip  charge  and  parts 
cost.  Part  Number  »7430P010-60. 

Price  per  hour  lor  bi-weekly  cleaning.  House  approximately  2.000  sq.  ft.  Family  size  four.  Please  complete  items  in 
the  Comment  Section.  Servces  include  the  following: 

Bathrooms(s)  Sanitize  walls,  floor,  counter  tops,  bathtub,  stool. 

Kitchen — Sanitze  walls,  floor,  counter  tops,  cabinets,  appliances. 

Living  Room  &  Dining  Roon>— Oust,  polish  furniture  and  vacuum. 

Bedrooms — Dust,  polish  furniture  and  vacuum. 

If  other  servces  are  included,  please  note. 

Price  per  hour  for  a  withirv-clty  nxjve,  two  men  with  enclosed  van.  tr)clude  any  van  rental  fees. 

Price  for  a  4  roll  pack. 

1st  chotce:  Cottonelle. 

2nd  choice:  Northern. 

Price  for  10  pack  0/c  round  Stic  medium  pen. 

Price  for  First  Class  postage  for  a  letter. 

Price  for  100  Fl  Oz  of  liquid  household  laundry  detergent. 

1st  choice:  Tide. 

2nd  choice:  Cheer. 

Pnce  for  8  Oz  container  of  indoor  plant  food. 

1st  choice:  Miracle  Grow. 

2nd  choice:  Peters. 

Price  for  one  set  queen-size  no-iron  cotton  &  polyester  percale  sheets  (180  thread  count).  One  set  consists  of  one 
fitted  sheet,  one  flat  sheet  and  two  pillowcases.  Do  Not  Price  Designer  Sheet  Sets.  Price  sheet  sets  with  mini- 
mum design. 

Price  for  a  2750  inch  Cannon  Portofino  bath  towel  made  of  1 00%  cotton. 

Price  for  a  recliner  chair,  ttiat  is  button  tiacked  with  tase  construction  of  15  zigzag  springs. 

1st  choice:  Lane. 

2nd  choice:  Lazy  Boy. 

Do  Not  Price  Special  Order  Fabric. 

Price  for  nightstarKJ.  headtxjard.  5-drawer  chest,  triple  dresser  with  mirror.  Solid  wood  top.  front  mirror  frame  and 
headtward.  Veneer  sides.  Drawer  construction  shouW  have  French  dovetail  or  English  dovetail  joints  and  dust 
plate. 

Price  for  table  with  center  pedestal  and  four  standard  double  rung  chairs.  Table  shoukj  have  veneer  top  and  dou- 
ble runners  for  leaves  with  txrth  portions  of  the  table  moveable. 

Price  for  large  capacity  washing  machine  with  4  water  temperatures.  3  wash  cycles  (regular,  permanent  press  & 
knits/delicate),  white  porcelain  tub.  self-clean  lint  filter,  fabric  softener  dispenser  and  2  speed  combinations. 

1st  choice:  Mayfag  Model  »LAT7793. 

2nd  choice:  General  Electnc  Model  #\V\VA7600R. 

3rd  choice:  Whirtfxx)!  Model  »LLR6233A. 

Price  lor  30-inch  electric  range  with  upswept  cooktop,  removat)te  coil  elen)ents,  electronic  clock  with  timer,  oven 
light,  delay-start  cook  control,  storage  drawer,  self-cleaning  oven  with  two  oven  racks  and  a  porcelain  enamel 
broiler  pan. 

1st  chok»:  Maytag  Model  «CRE9400. 

2nd  choce:  General  Electnc  Model  »IBP5565.  * 

3rd  choice;  VV/7/rfpoo/ Model  »RF385PXrvV. 


Refrigerator , 


Vacuum 

Two-SKce  Toaster  

Casserole  Dish  Set  ... 

China „... 

Electric  Drill  

Red  Roses,  Fresh  Cut 
Hammer 

Window  Shade 

Toilet  LkJ  Cover 

Snow  Bkjwer  _ 

Ctothing: 

Man's  Suit . 


Man's  Jeans  „., 


Man's  Dress  Shirt 


Boy's  Jeans _ 

Boy's  Shift 

Man's  Parka  

Man's  Insulated  Under- 
wear. 

Woman's  Dress 

Woman's  Bkxjse  

Woman's  Slacks „. 

Woman's  Sweater 

Woman's  Jacket  (Surrv 

mer  Pricing  Only). 
Woman's  Accessories  . 

Girl's  Dress „... 


GWs  Jeans _„ 

Girfs  Blouse „ 


Prree  for  n<>fr(Kt  op^noont  21  cubic  ft.  refrigerator  with  reversible  doors  and  energy  saver  sv^tch  4  split  qiass 
S^^L^^  ^^^'  cnsper  shelf  wrth  2  sealed/moisture  controlled  crisper  drawer^,  double  waB  meai  driwer 
Door  conta>m  2  covered  ^ry  compartments,  1  deep  fixed  brn.  4  deep  adjustable  tans.  Freezer  has  2  adiust- 
abte  wire  shelves.  2  deep  fixed  door  bins  and  4  tee  trays.  ' 

1st  choice:  Maytag  odel  #RTD2100CAE. 

2nd  choice:  General  Electnc  Model  #TBX22PAS. 

3rd  chotee:  Whirlpool  Model  «ET22RKXZ. 

^J'b^^^^cSr^  ^  ^^  *^'  ^^  '^'  *'"  "^^^^^  attachments.  he.gtM  adjustment,  reg- 

1st  chotee:  Eureka  Model  t9334AT. 

2nd  choice:  Hoower  Model  #U467i -910. 

Price  for  two-slice  toaster,  chrome  body,  wkte  slot  with  pastry  defrost  settinq 

1st  choice:  Procfer-Stde*  Model  »T620B. 

2nd  chotee:  Black  S  Decker  Model  #T200. 

Price  for  Coming-Ware  trio  casserole  set  with  l  Ot.  l  .5  Qt,  and  2  Ot  dishes  and  3  covers  (two  plastic  covers  and 

One  QI3SS/. 

Price  for  the  Corelle  Imfjressions  line  AbundarKS  pattern  tableware  set  Set  consists  ol  20  pieces-  4  dmnet  olales 

4  lufwfww  plates.  4  bowls.  4  cups,  and  4  saucers.  The  pattern  is  beige  wrth  a  fruit  and  flower  rnotif  ' 

Price  tor  6.0  volt  reversible  cordless  elecJrc  dnU  v^ith  overnight  recharge 
1  st  chotee:  Black  &  Decker  Model  #CD2000. 
2nd  chotee:  Skil  Model  #2305. 
Price  for  one  dozen  k>ng  stemmed,  fresh  cut  red  roses. 

^"^  *°n  ^t^  ^.^  '^'^  hammer  with  a  16  Oz  head,  wood  handle,  high  carbon  steel  head.  Wack  f.n.sh 
wV©r3ii  iQOQtn  13/4 

1st  choice:  Model  #51616. 

2nd  chotee:  Model  #51416. 

Price  37'/?  inch  wkJe  window  shade. 

Price  for  Cannon  Portofino  standard  toilet  Bd  cover  made  ol  100%  nyton. 

Prteejor  8  HP  two-stage  gas  snow  thrower  with  rubber  tracks.  6  kxwaid,  2  reverse  speeds  and  adjustable  snow 

''"^'°I^  ^!T^  single^easted  business  suit  of  the  type  generally  worn  to  the  office.  Conservatively  cotored 
and  styled  with  a  fabric  blend  of  45%  wool  and  55%  polyester.  ^*^cu 

Price  of  straight  leg-regular  fit  jeans. 

1st  choice:  Levi's  #505. 

2nd  choice:  Lee  regular  fit 

Do  Not  Price  Bleached  Jeans. 

Price  for  white  or  solid  cokx.  tong  sleeve,  button  curt,  plain  collar  dress  shtrt,  approxirrately  35%  cotton  65%  poly- 
ester. A  dress  shirt  win  have  exact  collar  and  sleeve  sizes.  Example;  l5'/4  collar  34  sleeve  ' 

Possible  brands:  Arrow,  Van  Heusen. 

Price  of  kx)se  fit  jeans  (size  8-14). 

1st  ctx)k»:  Levi's  #560. 

2nd  choice:  ^ee  kxjse  fit. 

Price  for  screervprinted  f-shirt  commonly  worn  by  boys  ages  8  through-l0  years  (size  7-14).  Pullover  with  crew 
neck,  short  sleeves  and  polyester/cotton  Wend. 

Possitjle  brand:  Ocean  Pacific. 

Price  for  pari<a  with  polyester  fiber  fill  and  nyton  lining,  two-way  front  zipper,  front  pockets,  ^idden  hood  and  self- 
adjusting  cuffs. 
Price  for  white  light  weight,  crew  neck  thermal  underwear  top  of  cotton  and  potyesler. 

Possible  txands:  J.E.  Morgan,  Hanes. 

Price  lor  misses  mid-sleeve  shirt  waist  dress  appropriate  for  office  attire.  Exclude  any  unusual  oma(T>entat»oa  The' 

dress  shooW  be  unftned  and  100%  rayon. 
Possible  brands.  Stewart  Aten,  Leslie  Fay. 

Price  of  100%  polyester,  white,  tong  sleeve,  button  front  blouse  with  mirwnum  trim. 
Possible  brands;  Wrapper.  Girls.  Girls.  Girts. 

Price  for  misses  unlined  slacks  appropriate  for  office  attire.  The  slacks  should  be  a  blend  of  cotton  and  polyester 

w»tt)out  a  l5elt.  ' 

Possitile  brands:  Donnkenny,  Alfred  Dunner. 

Price  tor  100%  cotton,  crew  neck  sweater  with  rib  knit  cuffs  and  bottom.  Exclude  any  unusual  ornamentation  or 

patterns. 
Price  lor  unMned  windbreaker. 

Price  for  split-grain.  cowhWe  leather,  checkbook  chitch  walet.  ' 

Possible  brands:  MKhael  Stevens,  Mundi.  :    - 

Price  of  cotton  blend  tong-sleeve  dress  appropriate  for  school.  Exclude  extra  omamentatton.  For  girts  aoes  8 

through  10  (size  7-14).  *^     "^ 

Possit)le  brand:  Carter's. 

Price  of  Levi's  #902  baste  relaxed  taper  Jean,  two  back  pockets  and  two  front  pockets.  For  gifts  ages  8  throooh  i0 
years  (size  7-14).  ^^  ^^ 

Price  ot  cotton  blend,  white  or  solid  cotor,  tong  sleeve,  button  trorft  btouM.  For  girts  ages  8  through"  10  years  (size 
Possible  brand-  TNs  Side  Up. 
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Appendix  2.— Marketbasket  Descriptions— Continued 


Woman's  Coat  (Winter 

Pncing  Only). 
Infant's  Sleeper  

Dtsposat><e  Diaper 

Man's  Boots 

Woman's  Boots  

Jewelry  

Coin  Laundry  

Dry  Clean  Man's  Suit  .. 
Domestic  Service; 

Day-Care  

Babysitter,  per  hour 

Professional  Services: 

Legal  Services 

Accounting  Services  .... 
Personal  Care: 

Woman's  Cut  and 
Styled  Blow  Dry. 

Man's  Haircut  

Lipstick 

Shampoo  

Recreation: 

Bowling  

Movie  Theater  

Health  Club ^ 

Piano  Lessons 

Downhill  skiing 

Roller  Skating  

Video  Rental 

Video  Recorder  

Compact  Disc 


Compact  Disc  Player 


Color  Television 


Basic  Cable  Service 
Vetennary  Services  . 
Pet  Food -.. 


Film  Developing . 
Camera  Film  .,... 
Tennis  Balls 


Board  Game 

All-Terrain  Vehicle 

(Winter  Pncing  Only). 

Book  ..„.. 

Magazine 

Local  Newspaper 


Appendix  2.— Marketbasket  Descriptions— Continued 


Price  for  long  wool  blend  reefer  coat  with  acetate  lining  double  breasted  with  notched  collar  and  wind  bicxking 

neck  button. 
Price  for  one-piece  sleeping  garment  with  legs,  covering  the  body  including  the  feet. 
Possit)le  t>rands:  Getter,  Playskoot. 

Price  for  44  count  package  Pampers.  (chikJ  12-18  Vds).  Do  Not  Price  Larger  Size  Diapers. 
Price  for  8  irKh  waterproof,  insulated  leather  txxDt  with  Camtxelle  lining. 
Possible  Ixands:  Tirriberiand,  Herman. 

Price  for  call  height,  pile  lined,  urethane  upper  t)00t  with  1  inch  heel. 
Possit)le  Ixand:  Naturalizer. 

Price  for  one  pair  6mm  1 4K  gold  ball  earnings  for  pierced  ears. 
Price  for  one  load  of  laundry  using  a  regular  size,  top  loading  commercial  washir^  machine.  Do  Not  Include  Cost 

of  Drying. 
Price  to  dry  clean  a  nnan's  2-piece  txjsiness  suit  of  typical  fabric. 

Price  for  one  rmnth  of  day-care  for  a  three-year-old  child  (5  days  a  week,  about  8  hours  per  day).  If  monthly  rate 

is  not  available,  price  per  week. 
Average  hourly  rate  for  one  chikJ,  age  four  years,  evening,  Ijelore  midnight.  (Teenager  in  your  home)  Do  Not 

Price  Babysitting  Service.  Special  Instructions:  If  typical  for  your  area,  you  may  wish  to  obtain  quotes  from 

friends/acquaintances  m  your  area  who  use  teenage  babysitters. 

Hourty  rate  for  general  counsel. 

Houriy  rate  for  irnjividual  tax  work  (not  business). 

"Regular  service"  price  for  a  woman's  cut  and  styled  blow  dry.  Include  wash.  No  Curiing  iron  if  extra  charge. 

Price  of  a  man's  typical  haircut.  Do  not  include  wash. 

Price  for  one  tutie  of  Revlon  lipstick. 

1st  choice:  Moorx^fops. 

2nd  choice:  Super  Lustrous. 

Price  for  1 5  Fl  Oz  tx)ttle  of  Revlon  Flex  shampoo  for  normal  hair.  ■ 

Price  for  1  game  of  open  (or  non-league)  txjwiing  on  Saturday  night.  Exclude  cost  of  shoe  rental. 

Typical  adult  price  for  regular  length  evening  film.  Report  weekend  evening  price  if  different  from  weekday. 

Pnce  for  regular  individual  memtjership  for  1  year  for  existing  memtjer.  Do  not  irwiude  any  initial  fees  assessed 
only  to  new  memt)ers.  If  yearty  rate  is  not  available,  price  per  month. 

Price  for  private  lesson  for  a  kjeginner  one-half  hour  in  length. 

Price  for  one  lift  ticket  on  Saturday. 

Price  for  one  session  of  open  skating  on  Saturday  night.  Include  tt>e  cost  of  skate  rental. 

Price  to  rent  one  vkJeo  tape  of  recently  released  movie.  Saturday  night  (1  day)  rate.  Non-memtjer  fee. 

Price  for  VCR  with  4  video  heads,  doutMe  azimuth,  unified  TVA/CR  remote,  one-year  eight  event  timer,  auto  track- 
ing. LED  display,  and  Hi-Fi  stereo. 

1st  choice:  Zenrfrt  Model  «VRL41 10. 

2nd  choce:  Sony  Model  «SLV700HF.  '  '        . 

Regular  price  for  a  current  t)est-selling  CD.  Not  Sale  Price.  Do  Not  Price  Double  CD. 

Example:  Janet  by  Janet  Jackson. 
Unplugged  by  Rod  Stewart. 

Please  Record  Title  in  Comment  Section.  - 

Price  5  disc  CD  player  with  rotary  changer  system.  10  key  access.  32  track  programming.  8  times  oversamplmg. 
and  a  remote. 

1st  choice:  Sony  Model  «CDPC535. 

2tkJ  choice:  Panasonic-Technics  Model  »SLPD847. 

Price  for  20  inch  table  model  color  TV  with  a  remote,  auto  channel  search,  closed  captions,  sleep  timer,  on-screen 
channel/time  and  menus,  ctiannel  flashtack,  and  181  channel  tuning. 

1st  choice:  Zen/fh  Model  «SLS2049. 

2nd  choice:  Sony  Model  «KV20TS29. 

Price  for  one  month  of  tasic  cable  channel  TV.  Do  Not  Include  Hookup  Charges  or  Premium  Channels. 

Typical  fee  for  general  office  visit  for  a  heartworm  test  for  a  small  dog.  Include  the  cost  of  the  office  visit. 

Price  for  5.5  Oz  can  of  cat  food. 

1  St  choice:  Purina.  -  ... 

2nd  choice:  9  Lives. 

Price  to  process  and  pnnt  35  millimeter,  24  exposure,  100  ASA  color.  Single  Prints  Only  Please. 

Price  for  35  millimeter,  24  exposure,  1 00  ASA  Kodak  camera  film. 

Price  for  can  of  three  heavy-duty  felt,  yellow,  tennis  tails. 

1st  choice:  Wilson. 

2nd  choice:  Penn.  -        .  " 

Price  for  Monopoly  txjard  game  by  Parker  Brothers.  Do  Not  Pnce  Deluxe  Edition. 

Price  for  Honda  300EX — 2  wheel  drive  all-terrain  vehicle.  . 

Price  for  top  ten  tjest  selling  paperback  tx)oks. 
Price  for  a  single  copy  of  Time  magazine. 

Price  for  one  year  of  the  most  comrrxjn  Daily  paper  (including  Sunday  edition)  distritxited  in  the  area.  Report  the 
name  of  the  r>ewspaper  in  the  comment  section. 


Miscellaneous         Expense 
Component: 

Pain  Reliever 

Tetracyclirw.     prescrip- 
tion. 
Optometrist,  office  visit 
Dentist,      clean      and 

ct^eck  teeth. 
Doctor,  office  visit 

Hospital  Room „ 

Housing-Related      Compo- 
nent: 

Bathroom  Caulking 

Computation  of  Electric 
Bill. 


Computation    of    Gas 
BilL 


Conr)putation  of  Water 
Bill. 


Electricar  Outlet  .. 

Electrical  Work  .... 
Fire  Extinguisfier  . 
Interior  Painting  ... 

Latex  Interior  paint 

Pest  Control 

Unclog  Drain 

Kitchen  Faucet  ..... 

Real  Estate  Taxes 


Long    Distance    Tele- 
phone. 

Telephone  Service  ...... 

Homeowner  Insurance 


Renter  Insurance 


Price  for  60  tablets  of  extra-strength  Tylenol.  Do  Not  Price  Caplets  or  Gelcaos 

Pnce  of  40  capsules  of  tetracycline,  250  milligram  strength.  Report  price  for  most  common  national  brand  soW. 

Typical  fee  for  visual  analysis  including  tonometry,  refractton  and  glaucoma  screening 

'S  ^gir.  =.  Kt^a^l^^fvlsr  ^  ^"^  ^"^^*"^^  °^  "'^'^^^'  '-^"  -^^^  ^P-^  ^eat. 

^^.^*Z  \"®'  ^  *"'^^'  ^^'''  '°'  ^"  "^"^  ^*s*<  ^«"  '"ed'cal  advK»  Of  simple  treatment  Is  needed  Do  not  .n- 

Sr^pShS:  ?,s%^jS3:sr^"°"-  '"^^"^-  ^^^^  -  '^  '^^  (roj-^ss  vS;,.TrS 

°  al^Tab  fee?  '  ^'^'^  '°°'^-  '"^'"^'  "^  ^'^  ^°""^  "'^-  ^"^"^  ^°^'  °'  '^^^^^^  '«>"'•  surgery,  medicne 

Please  price  an  SKXince  tube  of  white  bathroom  caulking,  most  popular  brand 
Average  monthly  consumption  r-  r-  . 

Customer  servk»  charge  (single  phase  service)- 

Cost  for  first  KWH: 

Cost  for  over  first  KWH: 

Other  items  included  on  bill: 

Comments: 

Average  monthfy  consumption: 

Customer  service  charge: 

Cost  for  first  Cu.  Ft.: 

Cost  for  over  first  Cu.  Fl: 

Ott>er  items  included  on  bill: 

Comments: 

Average  monthly  consumption: 

Customer  service  charge: 

Cost  for  first Gallons: 

Cost  for  over Gallons: 

Ottier  items  included  on  bill: 
Comments: 

"'S  S's^TSCSStSSellSc".^'""  "^  "^  *»•  '^  "  "'*»'»  ""^  ""»■» 

Possible  brands:  GE,  Levitron. 

^'i^°f^'li!i^'?^^  lor  dishwasher.  Cut  ^a  inch  hole  in  wooden  floor  for  cable.  Connect  dishwasher  di- 

rectly  to  power  box  (power  box  is  easy  to  reach).  Exclude  Cost  of  Matenals 
Please  price  a  fire  extinguisher  with  a  UL  rating  of  lOBC,  2.5  pound  size 
Suggested  brand.  K«*te.  y^-^^^^. 

Price  to  paint  12'  x  14'  living  room  wrth  8'  ceilings.  Walls  are  plaster  or  drywall  m  good  repair  Two  standard  sized 

l^^  ^^^  ^J?r  white  interior  flat  latex  paint.  Price  a  national  brand  with  one  coat  coverage 
Possible  brands:  Dutch  Boy,  Gliddea  wvcTdye. 

SKle  Of  a  1^  sq.  ft  single  story  home.  Pnce  foPow-up  maintenance  only,  not  the  initial  appficatron 
^5  iSSi  ^  T^chanical  means  (snake,  auger,  etc.).  Only  include  pipe  removal  to  access 

^'^  ^S^'^^J'^^  "'"^°'  cfi'ome-plated  faucet  w/frt  spray.  Faucet  is  solid  brass  and  stainless  steel  oualitv 
SI^Town^  "^'  waterways,  washeriess  design  and  triple  chrome  plating.  WarrantSS  fcJIs  to^  2f iS 

Call  the  local  tax  assessor  office  and/or  tocal  tax'  collector/treasurer  for  each  living  community  in  the  report  Re- 
^^^  "^  ?""^  '^  P"*^^  ^  ^'«'  ^"y  ^P^*^'  ^'^^  »«»  are  added  to  me  tax  mZxi  an!  SStead 

Sfrfv^  «S^iK,^  '°-  ^^^^"^^"^'^  as  to  what  month  rates  are  certrf.ed  and  when  bills  are  ma.iS^ 

Verify  any  signrficanf  increases  or  decreases  from  previous  records 
^""itn^l^,  ^minute  call  received  on  a  weekday,  at  each  location  at  8:00  p.m.  (local  tune);  direct  dial 

from  the  location  bemg  surveyed  to  each  of  the  following  cities:  New  York,  Chkago  and  Los  Anoeles  Include 

any  federal,  state,  tocal  or  excise  tax  that  is  applicable.  'v»gefes.  include 

Obtain  monthly  «)sf  for  unmeasured  servrce,  for  touch-tone  service  and  for  tax 

^^^*',?^"^"'^  surveyed  based  on  income  level,  secure  the'  annual  renewal  premium  for  HO-3  type  cov- 

T^rrl^-T^Z  ^.  "°'  '^!^  *°  ^  "^^^  ^  ^^^-  ^^^^  »>«  cost  <or  a  comprehensive  Average 
^  that  covers  all  risk  for  dwelling  and  named  peril  for  contents"  with  contents  at  replacerhent  value 

,J^ni!^J^T*t"^  ^^'^^l^  ^^  °"  ""^^^  '®^®''  P'^"*^  ^«"'er  housing  profile  and  insurance  cost 
(semiannual  or  other).  Assume  HO-4-type  coverage. 
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Homeowners 
The  profiles  for  each  of  the 
home  sizes  costed  are  as 
follows: 

Low 

Mid 

High  

The  worksheet  components 
for  data  collection  are  as 
follows: 

(1)  Address 

(2)  Selling  Price »... 

(3)  Sale  Date 

(4)  Age 

(5)  Room  Count  (Ixo- 
ken  down  into  bed- 
rooms arxj  t)aths). 

(6)  Square  Footage 

(7)  Price  Per  Square 
Foot 

Informatxxi  was  collected 
through  various 

sources — Real  Estate 
Professkxials,  Apprais- 
ers. MLS  data,  asses- 
sors' offk^s  and  private 
sources. 
Data  Collection  for  Aged 
Mortgages 

The  worksheet  comporwnts 
for  data  collecton  for 
aged  mortgages  are  as 
folk>ws: 

(1)  Address 

(2)  Selling  Price 

(3)  Sale  Date 

(4)  Age 

(5)  Room  Count- (bro- 
ken down  into  bed- 
rooms and  t>aths). 

(6)  Square  Footage 

(7)  Price   Per   Square 
Foot. 
Transportation 

Component 
Vehkries 

Base  Prk» _ 

Optk>r«  

Fees _ 

Taxes 

SpecJfKatJons  

Depreciation 

Gasoline  — 

Tune-up — 

Oil  Change  _ 

Change  Automatk: 

Transmisskjn  Fluid. 

Coolant  Flush  and  Fin  . 

Muffler  System  


Appendix  2.— Marketbasket  Descriptions— Continued 


900  (Sq.  Ft.) 
1,300  (Sq-FL) 
1.700  {Sq.FL) 


1994  Honda  Civic  DX  four  door  sedan,  1 .5  Liter  4  Cylinder. 

1994  Ford  Taurus  GL  four  door  sedan,  3.0  Liter  6  Cylinder. 

1994  Chevrolet  SIO  Blazer  Two  Door,  four  wheel  drive,  4.3  Liter  6  CyUnder. 

Ot>tain  the  base  price  (Manufacturer's  Suggested  Retail  Price)  for  each  vehk:le. 

For  each  vehicle,  price  the  hjlkswing  options:  air  conditioning,  AM/FM  stereo  radio,  power  steering,  tinted  glass. 

power  disc  brakes,  engine  block  heater  (Alaska  only),  heavy-duty  battery  (Alaska  only),  studded  snow  tires 

(Alaska  only),  rustproofing  arxJ  other  opttoru. 
For  each  vehicle,  price  the  foHowtng  optk>ns:  destiriatkw  charge,  shipping  charge,  dealer  markup,  documentation 

fees  and  other  one-time  fees. 
For  each  vehicle,  price  the  following  taxes:  excise  tax,  import/customs  tax,  use  tax,  sales  tax  and  otfier  one-time 

taxes. 
For  each  vehicle,  obtain  the  foltowing  information:  length,  wheelbase.  tires,  curt)  weight,  horsepower,  fuel  type  and 

fuel  performance  (mpg). 
For  each  vehcle,  compute  the  residual  value  after  12.  24.  36  and  48  months  respectively. 
For  each  station  name/brand,  price  regular  unleaded  self-service  (except  Alaska)  or  regular  unleaded  full-service 

(Alaska  only). 
For  each  vehkJe,  price  a  basic  tune-up.  Indode  parts  and  labor  for  the  foltowing:  replace  spark  plugs,  PCV  valve. 

fuel  filter,  air  fitter,  and  txeather  Titter.  Check  distributor  cap,  rotor,  timing,  and  kjte. 
For  each  vehcle.  price  and  oil  change.  Include  parts  and  labor  for  the  foltowing:  drain  old  oil.  replace  oil  filter  and 

refiH  with  five  quarts  of  10W30  SG  grade  oil.  If  SG  grade  is  unavailable,  pnce  SF  grade  oil. 
For  each  vehtole,  price  to  change  automatic  transnussKXi  fluid.  Include  parts  and  \abor  for  the  foltowing:  remove 

transmission  pan.  drain  transmission  fluid,  replace  transmission  filter,  replace  transmission  pan  gasket,  replace 

transmisston,  flukl.  arxj  test  vehtole. 
For  each  vehtole.  price  to  flush  and  fill  engine  coolant  Inckjde  parts  and  labor  lor  ttie  foltowing:  remove  old  cool- 
ant flush  contaminants,  and  replace  with  new  coolant 
For  each  vehtole.  price  a  complete  muffler  system.  Include  parts  and  labor  for  the  foOowing:  ir«tall  aM  parts  after 

the  catalytic  converter.  These  parts  include  mid  p>ipes.  clarnps.  muffler,  and  tail  pipes. 
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Appendix  2.— Marketbasket  Descriptions— Continued 


C.V.  Joint  Boots  ... 
Miscellaneous  Tax 
Tires 


Ljcense  and  Registra- 
tton. 

Automobile  FinarKe 

Automobile  Insurance .. 


Round-Trip  Airfare 


mf  c^rjl!        ■  ^"^  C.V.  (Constant  Vetocrty)  Joint  Boot  replacement.  Price  shoukJ  include  parts  and  labor  fo, 

iJ^^  ?       K  ^'^  "I'scellaneous  tax.  Tell  how  rate  is  determined,  give  fwmuia  for  new  vehtote  ourchase  oivp 
fonnula  for  subsequent  year  (2  to  5)  and  explain  bining  uw  w  new  venicte  purchase,  gwe 

rL^  ^^,^.Tlf  '"^  ^  ^°^  ^*^-  P^  a  P205/70R15  for  the  Ford  Taurus  L  Pnce  a  P235/R15  for  thP 

SSas^^n^veh^  ^-  ^"^  '  °^"^  ""  "^"^  "-'^  ^"^  ''"^^'  '  '^  blazer  «  not  reg- 
Obtain  the  rate  for  a  four  year  toan  based  on  a  down  payment  of  20  percent  Assume  the  toan  aoolicanf  k  a  r,^ 
P  JIS^  T'^  "^  ^"  "^"  P^y^'^  ^  cash-Check  and  not  by  auton«5^^^cJS£f  SS^cLnt 
rn^2LT-!?%^'^J^'^'^'°^^'^^  '^"''^  ^*°^-  Assume  mat  vehk^leTa^edT SrSS  15 
mHe^ctey.  12.000  mitesA-ear  and  that  the  dnver  is  a  35-year-oW  married  male  wrth  no  aaidente  S3Ss  .n 

Sde'^LL^rSn^rSSSxts^^^^"^  ^^-^"--  '^'^  -'^^  '-  ^  ^««^-  l^comrrS;- 
Bodily  Injury— Si  00,000/S300,000. 
Property  Damage— S25.000. 

Medical— SI 5.000  or  Personal  Injury  Protection  S50  000 
Uninsured  Motorist— Si  00/S300.000. 
Comprehensive— $100  Deductible. 
Collision— S250  Deductible. 
Price  for  towest  cost  round  trip  ttoket  to  Los  Angeles.  CA.  Disregard  restrctions. 


APPENDIX  3.-PRICING  CHANGES  GOODS  AND  SERVICES/MtSCELLANEOUS  ExPENSES/HOUSING  RELATED 


Prevtous 


1.  Cokx  Televiston: 
Zenith  SJ2063  . 


Vkleo  Recorder: 
Zenith  VRJ415  , 


3.  CD  Player: 

Sony  CDP297 

Kenwood  DP2030 

4.  Washing  Machine: 

Maytag  A7500  

GE  WWA7678M  ,. 

Whirtpool  LA5300XT  .... 

5.  Kitchen  Range: 

Maytag  CRE305  

GE  JBS25P  

Whirtpool  RF3105XX  ... 
Kenrrxxe  91721  

6.  Refrigerator: 

Maytag  RTD19A 

GE  TBX19ZP 

Whirtpool  ET18DKXXN  , 
AmanaTX20QB  

7.  Vacuum: 

Eureka  2034  


Current 


Zenith  SLS2049 
Sony  KV20TS29 

Zenitfi  VRL4110 
Sony  SLV700HF 


Sony  CDPC535 

Technka  SLPD847 


Reason 


Maytag  LAT7793 

GE  WWA7600R  ....„, 
Whirtpool  LLR6233A 


Maytag  CRE9400 

GE  JBP5565  

Whirtpool  RF385PXYW 


8.  Tvrt)-Slk;e  Toaster: 

Proctor-Silex  T2042  ...I 

9.  Casserole  Dish  Set  (Coming-Ware): 
2  QT.  Casserole  Dish 

10.  China  (Corelle): 

Design  Images  (16  pc.) 

Natural  Design  (16  pc.) 

11.  Electric  Drill: 

Black  &  Decker  #7144 

Black  &  Decker  #7190  ... 

Black  &  Decker  #7193 

12.  Hammer: 

13.  Lawn  and  Garden: 

Hyponex  Potting  Soil  , 


Maytag  RTD2100CAE 

GE  TBX22PAS  

Whirtpool  ET22RKXZ  ., 


Eureka  9334AT  

Hoover  U4671-910 


Black  &  Decker  T200 


Trio  Casserole  Set 


Impresstons-Alxindance 
(20  pc.  set) _.... 


Black  &  Decker  CD2000 
Skil  #2305 


Stanley  51416  

Mirade  Grow  Plant  Food  (8  oz  container) 
Peters  Plant  Food  (8  oz  container) 


New  Model  Number. 
Additional  item. 

New  Model  Numtier. 
Addittonal  item. 

New  Model  Number. 
Technics  available  in  all  areas. 
Kenwood  hard  to  find. 

New  Model  Number. 
New  Model  Number. 
New  Model  Numtser. 

New  Model  Number. 
New  Model  Number. 
New  Model  Number. 
Eliminated. 

New  Model  Number 
New  Model  Number. 
New  Model  Number. 
ElirrWuted. 

New  Model  Number. 
Additional  item. 

More  comparable  leveL 

More  popular. 

Disconttrtued. 
Discontinued. 

New  model — cordless  more  popular. 
More  comparable  2nd  choice. 
Eliminated. 

Additional  item. 

Hard  to  find  correct  size  of  Hyponex  and  price 

range  too  wtde. 
Additional  item. 


JMI 


45104 


Federal  Register  /  Vol.  59.  No.  168  /  Wednesday.  August  31,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  iSfl  /  Wednesday,  August  31,  1994  /  Notices 


APPENDIX  3.— Pricing  Changes  Goods  and  Services/Miscellaneous  Expenses/Housing  Relateck- Continued 


Previous 


14.  Compact  Disc  (from  Audio  Cassette— CD 
more  popular): 

"Ropin-  the  Wind"  by  Gartti  Brooks 

"Adrenalize"  by  Def  Leppard  

15.  Tennis  Balls: 

16.  Bath  Towel: 

27x50  inch  Fieldcrest  Royal  Crest  bath 
towel. 

17.  Bath  Rug: 

25x36  inch  oblong  bathmat 

18.  Man's  Jear^: 

Levi's  501  , 

19.  Man's  Undershirt 

Jockey  (3  pk.) 


20.  Boy's  Jeans: 

Levi's  501  ; 

Levi's  506  .~ 

21.  Woman's^  Dress: 

Price  for  tong  sleeve  shirtwaist  dress  ap- 
propriate for  office  attire.  Exclude  any 
unusual  omarDentation.  The  dress 
shoukl  t>e  a  t)lend  of  cotton  and  poly- 
ester. 


22.  Woman's  Slacks: 

Pnce  for  ttie  type  (materials  and  styles) 
most  commonly  used  for  office  wear. 


23.  Woman's  Sweater ' 

24.  Woman's  Accessories: 

Price  for  split  grain,  cowhide  feather.  Amity 
cfiecktxjok  clutch  wallet 


25.  Potatoes; 

Lowest  pnce  10  lb.  bag  

2S.  Lettuce,  fresh: 

1  head  

27.  Oranges,  fresh: 

Navel  medium  size  oranges 


Current 


28.  Peaches,  canned: 

29  oz  can  of  Del  fvtonte  peaches 

29.  Tomato  Juice: 

Lit>by's  46  f1  oz  can  


Campbell's  46  fl  oz  can 
30.  Fruit  Drink: 

46  n  oz  can  of  Hi-C  


46  fl  oz  can  of  Hawaiian  Punch 

31 .  Coffee,  ground: 

32.  Ketchup: 

14  oz  Ixjttle  of  Heinz  ,.... 


33.  Cake: 

Price    one    frosted    undecorated    9-irKh 
chocolate  two  layer  cake. 

34.  Bread: 


"Janet"  by  Janet  Jackson  

"Unplugged"  by  Rod  Stewart 


Penn  (3  pk.)  

27x50  inch  Cannon  Portofino  bath  towel 


Cannon   Portofino   standard   toilet   ltd  cover 
made  of  100%  nylon. 


Lee  Regular  Fit 


HaneS  (3  pk.)  ., 

Fruit  of  the  Loom  (3  pk.) 


Levi's  560  loose  fit 
Lee  Loose  Fit  


Pnce  for  Misses  mkl-sleeve  shirtwaist  dress 
appropriate  for  office  attire.  Exclude  any  un- 
usual ornamentation.  The  dress  should  be 
unlined  and  100%  Rayon. 

Possible  Brands: 
Stewart  Allen. 
Lesley  Fay. 

Price  for  Misses  unlined  slacks  appropriate  for 
office  attire.  The  slacks  should  be  blend  of 
cotton  and  polyester  without  a  bett. 

Possible  Brands: 
DPnnkenny. 
Alfred  Dunner. 


Reason 


Price  in  catalog 


Price  for  split-grain,  cowhide  leather,  check- 

txx)k  clutch  wallet. 
Possible  Brands: 

Michael  Stevens. 

Mundi. 


Lowest  price  10  lb.  bag  of  white  potatoes 

1  head  of  Iceberg  lettuce 

Florida  navel  medium-size  oranges 


16  oz  can  of  Del  Monte  slices  peacfies 
16  oz  can  of  Litiby  sliced  peaches  


Campbell's  46  fl  oz  can  .....' 

Libby's  46  fl  oz  can _ 

46  fl  oz  can  of  Hawaiian  Punch 

46  fl  oz  can  of  Hi-C 

13  oz  can  of  Maxwell  House  .... 


28  oz  plastic  squeeze  txjttle  of  Heinz 

28  oz  plastic  squeeze  bottle  of  Del  Monte 

Price  Hostess  Glazed  Donuts  (box  of  12)  . 


Current  bestselling  titles. 

Additior^  item. 
Less  plush. 


Easier  to  find  with  less  variation  than  a  bath 
mat. 

More  comparable  items'(rio  buttonfly). 

More  popular. 
Addition  item. 

More  comparable  items  (rx)  Ijuttonfly). 
Loose  fit  more  popular. 

More  available  and  is  a  more  specific  descr.p- 
lion. 


More  available  and  is  a  more  specific  descrip- 
tion. 


Per  request  of  OPM. 
Amity  wallet  difficult  to  find. 


More  specific  item. 

More  specific  descriptkMi. 

More  specific  description  and  are  availatite  in 
all  areas. 

More  popular  than  peach  halves. 
Most  common  size. 

Switch  Campt>eirs  to  first  choice;  it  is  more 
common  in  Washington.  DC. 


Switch  Hawaiian  Punch  to  first  choice;  it  is 
more  common  in  Wasfungton,  DC. 


Additional  item. 

-Most  common  and  popular  size 
Additional  item. 

Available  in  all  the  areas.  Comparable  cake 
too  hard  to  find. 
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Previous 


Price  for  a  16  oz  loaf  of  store  brand  sliced 
white  bread. 
35.  Cereal: 


36.  Pain  Reliever: 

Bottle  of  100  Tylenol  tablets 


37.  Laundry  Soap: 

64  fl  02  of  Tide  liquid  . 
64  fl  oz  of  Wisk  Ik^uid 

38.  Pet  Food: 


Nine  Lives  6  oz  can  of  cat  food 

39.  Bottled  Water: 

One  gallon  of  bottled  store  brand  drinking 
water. 

40.  Snack  Food: 

16  oz  bag  of  potato  chips ., 


41.  Sirtoin  Steak: 

Pound  of  flat  bone  steak , 

Pound  of  rouTKl  bone  steak ., , 

42.'  Round  Steak,  boneless: 

Pound  of  eye  round  steak 

43.  Chuck  fRoast,  boneless: 

Pound  of  arm  pot  roast  

44.  Round  Roast  boneless: 

Pound  of  tip  roast „. 

45.  Fish,  fresh: 

Pound  of  a  commonly  purchased  fresh  fish 

46.  Cheddar  Cheese: 

Pourxl  of  store  brand  mikj  Cheddar  cheese 


47.  Refrigerated  Biscuits: 

Price  for  10  oz  tube  of  PiHsbury  Hungry 
Jack  biscuits. 

48.  Fish  Filet,  frozerv: 

Price  per  pound  of  frozen  Cod  fillet _, 

Prce  per  pound  of  frozen  PoNack  filet 


49.  Frozeri  Orange  Juice: 

12   oz   can  of  frozen  concentrate-store 
brand. 

50.  Ice  Cream: 

Half  gallon  of  store  txand  vanilla  ice  cream 

51.  Disposable  Diapers: 

Pampers  54  count  package  (chikj  8-14 
lbs.). 

52.  Newspaper: 

Single  copy  of  the  most  common  daily 
paper. 

53.  Electrical  Outlet: 

Price  a  2-p»ug  grounded  electrical  outlet. 
Medium  price. 


54.  Accounting: 

Average  rate  to  complete  tax  form  1040 
and  schedule  A  (include  state). 

55.  Homeowner  insurance: 

HO-5  type  coverage  ..._ .; 


Current 


Price  for  a  16  oz  loaf  of  a  regional  txand  of 
slk:ed  white  bread. 

Box  of  Kellogg's  Com  Flakes  other  than  the 
l8ozbox. 


Bottle  of  60  Tylenol  tabled 


lOOflozof  TkJe  IkHJid  .. 
lOOfloz  of  Cheer  liquid 


Purina  5.5  oz  can  of  cat  food  

Nine  Lives  5.5  oz  can  of  cat  food 


One  gallon  of  bottled  store  brand  spring  water 


6  bz  bag  of  Ruffles 

6  oz  bag  of  Lays  Dip  Chips 


Pound  of  boneless  bottom  round  steak 


Pound  of  rolled  rump  roast 
Pound  of  salmon  steak  


Pound  of  Kraft  Cracker  Barrel  mild  Cheddar 

cheese. 
Pound  of  Kraft  Cracker  Barrel  sharp  yellow 

Cheddar  ctieese. 

12  pack  of  Kellogg's  Eggo  waffles 


Price  per  LB  of-frozen  ocean  whitefish  filet 
1st  choice:  Cod  or  Haddock  _ 


2nd  choice:  Regional  Fish  Please  record  fish 
type  in  Comment  Sectksn. 

12  oz  can  of  frozen  Minute  MakJ  concentrate  . 


Half  gallon  of  Sealtest  vanilla  ice  cream  

Pampers  44  count  package  (chiW  12-18  tos.) 


Home  delivery  of 'most  common  daily  paper 
for  one  year. 

Price  a  2-plug  founded  electrical  outlet.  Me- 
dium price.  Prce  blister  pack  or  card  board 
mounted  (individually  packaged).  DO  NOT 
PRICE  LOOSE  ELECTRICAL  OUTLET. 

Possit>le  Brands: 
GE. 
Levitroa 

Hourly  rate  for  individual  tax  work  (NOT  BUSI- 
NESS). 

HO-2  type  coverage,  or  equivalent  mW-level 
coverage  (i.e.  in  ttetween  a  compretiensive 
coverage  and  a  bask:  coverage). 


Reason 


Per  request  of  OPM. 

Additional  item. 

100  tablet  bottles  hard  to  find  in  Washington, 
DC. 

No  common  size  in  powdered  detergent 
Change  in  size. 

Additk>nai  item-available  in  an  areas. 
Most  common  size. 

More    specific    descriptiorvavailat>le    in    all 
areas. 

Most  common  size  and  brand  is  available  in 

all  areas. 
Additk)nal  item. 

Dropped-too  much  red  n'>eat 
Dropped-too  much  red  meat 

More  comparable  cut. 

Dropped-too  much  red  meat 

Comparable  second  choice. 

More  specific-availat>le  in  all  areas. 

Specific  brand  available  m  aH  areas. 

Addition. 


Available  in  all  areas.   Refngerated  biscuits 
hard  to  find. 

Additional  choice  of  white  fish.   . 
Better  sutjstitute  description  for  some  of  the 
areas. 


Specific  brand  available  in  al  areas. 

Specific  t>rand  available  in  all  areas. 
More  comn>onfy  found. 

Home  delivery  more  common. 

More  specific  descnpdon. 


OPM  request 


HO^S    not   always   available    in   allowance 
areas. 


IMI 
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Previous 

Current 

Reason 

56.  An  Terrain  Vehicle; 

Price  for  HorxJa  250X— 2  wheel  drive  all- 
terrain  vehlde. 

Price  for  Honda  300EX— 2  wheel  drive  all-ter- 
rain vehicle. 

New  model. 

Appendix  4.— Consumption  Goods  and  Services  Analysis 

[Location:  Anchorage,  AK;  Date  Prepared:  27-May-94,  10:08  AM;  Winter  1994  Survey) 


Categories 


1.  Food  At  Home  

2.  Food  Away  From  Home 

3.  Tobacco 

4.  Alcohol  

5.  Furnishings  &  Hsld  Op  . 

6.  Clothing 

7.  Domestic  Services 

8.  Professional  Services  ... 

9.  Personal  Care ,,. 

10.  Recreation  

Total  Weights  , 

Total  Indexes: 

Lower  

Middle „. 

Upper  


Category 
indexes 

Lower 

income 

Middle 

income 

Upper  inconne 

Weights 

S»ibtot 

Weights 

Subtot 

Weights 

Subtot 

112.54 

25.52 

28.72 

22.38 

25.19 

19.35 

21.78 

105.79 

15.95 

16.87 

16.09 

17.02 

16.23 

17.17 

97.86 

3.13 

3.06 

2.54 

2.49 

1.96 

1.92 

112.91 

2.92 

3.30 

2.79 

3.15 

2.67 

3.01 

109.52 

14.35 

15.72 

15.95 

17.47 

17.49 

19.16 

102.69 

14.24 

14.62 

14.93 

15.33 

15.59 

16.01 

112.18 

1.78 

2.00 

1.79 

2.01 

1.81 

2.03 

96.39 

5.77 

5.56 

5.84 

5.63 

5.91 

5.70 

104.12 

3.57 

3.72 

3.47 

3.61 

3.38 

3.52 

96.57 

12.77 

12.33 

14.22 

13.73 

16.61 

15.07 

100.00 

100.00 

100.00 

105.90 

105.63 

105.37 

Consumption  Goods  and  Services  Analysis 

[Location:  Fairbanks,  AK;  Date  Prepared:  27-May-94,  10:12  AM;  Winter  1994  Sun/ey) 


Categories 

Category 
indexes 

Lower  income 

Middle  inconne 

Upper  incon»e 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

1.  Food  At  Home  

116.25 

100.37 

9624 

106.20 

109.51 

100.98 

85.54 

96.76 

10521 

108.50 

25.52 

15.95 

3.13 

2.92 

14.35 

14.24 

1.78 

5.77 

3.57 

12.77 

29.67 

16.01 

3.01 

3.10 

15.71 

14.38 

1.52 

5.58 

3.76 

13.86 

22.38 

16.09 

2.54 

2.79 

.  15.95 

14.93 
1.79 
5.84 
3.47 

14.22 

26.02 

16.15 

2.44 

2.96 

17.47 

15.08 

1.53 

5.65 

3.65 

15.43 

19.35 

16.23 

1.96 

2.67 

17.49 

15.59 

1.81 

5.91 

3.38 

15.61 

22  49 

2.  Food  Away  From  Home 

16  29 

3.  Tobacco .v, 

4.  Alcohol r. „ 

5.  Furnishings  &  Hsld  Op  

1.89 
2.84 
19.15 
15.74 
1.55 
5  72 

6.  Clothing _ 

7.  Domestic  Services  ; 

8.  Professional  Services 

9.  Personal  Care 

3.56 
16.94 

10.  Recreation  

Total  Weights  ..-. 

100.00 

100.00 

100.00 

Total  Indexes- 
Lowe<-  : 

106.60 

Middle 

106.38 

- 

-        Upper  

-J 

106.17 

Consumption  Goods  and  Services  Analysis 

[Location:  Juneau.  AK;  Date  Prepared:  27-May-94.  10:14  AM;  Winter  1994  Survey] 


Categones 

Category 
indexes 

Lower  income 

Middle  income 

Upper  income 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

1.  Food  At  Home  

12524 
111.31 

96.90 
116.15 
117.12 
102.85 

88.55 
100.95 
12028 

96.42 

25.52 

15.95 

3.13 

2.92 

14.35 

14.24 

1.78 

5.77 

3.57 

12.77 

31.96 

17.75 

3.03 

3.39 

16.81 

14.65 

1.58 

5.82 

4.29 

12.31 

22.38 

16.09- 

2.54 

2.79 

15.95 

14.93 

1.79 

5.84 

3.47 

14.22 

28.03 

17.91 

2.46 

3.24 

18.68 

15.36 

1.59 

5.90 

4.17 

13.71 

19.35 

16.23 

1.96 

2.67 

17.49 

15.59 

1.81 

5.91 

3.38 

15.61 

2423 

18.07 

1.90 

3.10 

20.48 

16.03 

1.60 

5.97 

4.07 

15.05 

2.  Food  Away  From  Home  _ 

3.  Tobacco 

4.  Alcohol  

5.  Furnishings  &  Hsld  Op  

6.  Clothing 

7.  Domestic  Services 

8.  Professional  Services 

9.  Personal  Care 

10.  Recreaton 
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Consumption  Goods  and  Servk^es  Analysis— Continued 

tLocation:  Juneau,  AK;  Date  Prepared:  27-May-94.  10:14  AM;  Winter  1994  Survey) 


Categories 

Category 
.  indexes 

Lower  income 

Middle  income 

Upper  income 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

Total  Weights 

100.00 

111.59 

100.00 

100.00 

Total  Indexes: 
Lower  _ ^.... 

........,,..._.. 

Middle.... ....„ 

111.05 

Upper 

110.50 

Consumption  Goods  and  Services  Analysis 

[Location:  Nonr)e,  AK;  Date  Prepared:  27-May-94,  10:15  AM;  Winter  1994  Survey) 


Categories 

Category 
Indexes 

Lower  income 

Middle  income 

Upper  income 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

1.  Food  At  Home  „ 

2.  Food  Away  From  Home  ~»~..... .. 

177.50 
9926 
105.17 
12729 
140.78 
107.58 
12325 
97.87 
113.44 
148.63 

25.52 

15.95 

3.13 

2.92 

14.35 

1424 

1.78 

5.77 

3.57 

12.77 

45.30 

15.83 

329 

3.72 

2020 

15.32 

2.19 

5.65 

4.05 

18.98 

22.38 

16.09 

2.54 

2.79 

15.95 

14.93 

1.79 

5.84 

3.47 

14.22 

39.72 

15.97 

2.67 

3.55 

22.45 

16.06 

221 

5.72 

3.94 

21.14 

19.35 

16.23 

1.96 

2.67 

17.49 

15.59 

1.81 

5.91 

3.38 

15.61 

34.35 

16.11 

206 

3.40 

24,62 

1677 

2,23 

5.78 

383 

23.20 

3.  Tot)acco 

4.  Alcohol 

5.  Furnishings  &  HsW  Op  

6.  Clothing „.™ 

7.  Domestic  Services _^« 

8.  Professional  Services  .... 

9.  Personal  Care » 

10.  Recreation  ., .„„ .... 

Total  Weights „_ _.. 

100.00 

134.53 

100.00 

- 

100.00 
,.««. 

Total  Indexes:. 
Lower  . 

Miridte 

133.43 

Upper  . „„... 



132.35 

Consumption  Goods  and  Servk:es  Ai^lysis 

[Location:  Anchorage  Blend'.  AK;  Date  Prepared:  27-May-94,  10:06  AM;  Winter  1994  SurveyJ 


Categories 

Category 
indexes 

Lower  Income 

Middle  income 

Upper  income 

Weights 

Subtot 

Weights 

Subtol 

Weights 

Subtot 

1    Fncvl  At  MnmA 

93.91 
105.79 

67.94 
112.91 
104.07 

99.31 
112.18 

96.39 
10020 

93.09 

25.52 

15.95 

3.13 

2.92 

14.35 

1424 

1.78 

5.77 

3.57 

12.77 

23.97 

16.87 

2.13 

3:30 

14.93 

14.14 

2.00 

5.56 

3.58 

11.89 

22.38 

16.09 

2.54 

2.79 

1595 

14.93 

1.79 

5.84 

3.47 

14.22 

21.02 

17.02 

1.73 

3.15 

16.60 

14.83 

2.01 

5.63 

3.48 

1324 

19.35 

1623 

1.96 

2.67 

17.49 

15.59 

1.81 

5.91 

3J8 

15.61 

18.17 
17.17 
1.33 
3.01 
1820 
15  48 

2.  Food  Away  From  Home 

3.  Tobacco _ . ... 

4.  Alconol  ■>■■•>•....•. .•.».*......M.....,«M...^ •• 

5.  Furnishings  &  HsW  Op  * _.. 

6.  Clothing _„-.... 

7.  Domestic  Services 

8.  Professjooai  Services 

9.  Personal  Care - 

10.  Recreation .... 

2.03 

5.70 

3.39 

14.53 

Total  Weights _.. „ 

loaoo 

98.37 

100.00 

100.00 

Total  Indexes: 
Lower  ..._ , _., 

"98.71 

Middle „.. 

•••••• — 

Upper  _ „ „ 

. 

99  01 

.   - 

'  Local  Retail  and  Commissary/Exchar)ge 


-  CONSUMPTWN  Goods  and  Services  Analysis 

[Locatlort:  Fairtanks  Blend',  AK;  Date  Prepared:  27-May-94,  10:10  AM;  Winter  1994  Survey] 


Categories 

Category  irv 
dexes 

Lower  income 

MkMIe  irtcome 

Upper  ine»me 

Weights 

Subtot 

Weights 

SuMot 

woignis 

Subtot 

1    Foori  At  H<>me  

98.39 
100.37 

63.42 
10620 
106.53 

25.52 

15.95 

3.13 

2.92 

14.35 

25.11 

16.01 

159 

3.10 

1529 

22.38 

16.09 

2.54 

2.79 

15.95 

22.02 

16.15 

1.61 

2.96 

16.99 

19.35 

16.23 

1.96 

2.67 

17.49 

1fi04 

2.  Food  Away  Froft*  Home 

3:  Tobacco _ 

4  Alcohoi 

1629 
124 
284 

6.  Furnishings  A  HsW  Op  

ia63 
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Categories 

Category  in- 
dexes 

Lower  inconne 

Middle 

income 

Upper  income 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

6.  Clottiing 

7  Domestic  Sefvices 

96.79 
85.54 
96.76 
99.38 
103.81 

14.24 
1.78 
5.77 
3.57 

12.77 

13.78 
1.52 
5.58 
3.55 

13.26 

14.93 
1.79 
5.84 
3.47 

14.22 

14.45 
1.53 
5.65 
3.45 

14.76 

15.59 
1.81 
5.91 
3.38 

15.61 

15.09 
1.55 

8.  Professional  Services _ 

9  Personal  Care 

5.72 
3.36 

10.  Recreation 

16.20 

Total  WeKihts                 „. 

100.00 

100.00 

100.00 

r. . 

Total  Indexes: 
Lowef 

99.19 

Middle          

99.57 

Upper 

99.96 

'  Local  Retail  arxl  Commissary/Exchange 


Nonforeigii  Area  Cost-of-Living 
Allowances  Price  Survey  Data 
Collection  Procedures 

Survey  Description 

The  following  information  will  be 
provided  to  the  participants  verbally  or 
in  writing.  Participants  who  are  familiar 
with  the  program  and  the  survey  may  be 
provided  with  less  information  as 
appropriate. 

Purpose 

The  Federal  Government  pays  Cost- 
Of-Living-Allowances  (COLA)  in 
Alaska,  Hawaii,  and  certain  U.S. 
territories  and  possessions.  Living  cost 
differences  are  determined  by 
comparing  costs  of  goods,  services, 
housing,  transportation,  and  other  items 
in  the  allowance  area  with  the  cost  of 
the  same  or  similar  items  and  services 
in  the  Washington  DC  area.  The  U.S. 
Office  of  Personnel  Management  (OPM) 
is  responsible  for  the  operation  of  the 
COLA  program. 

Data  Collection 

OPM.  or  its  representatives,  conducts 
annual  Price  Surveys  to  determine 
living  cost  differences.  Local 
governments,  retail  outlets,  realty  firms, 
and  businesses  providing  professional 
and  other  services  to  be  surveyed  are 
identified  through  the  use  of  full-scale 
Background  Sur\'eys,  conducted 
approximately  once  every  five  years. 
Participation  in  the  Price  Surveys  is 
voluntary.  Data  are  collected  by 
telephone  and/or  personal  interview. 

Wherever  practical  and  appropriate, 
the  price  of  each  good  or  service  is 
obtained  from  at  least  three  outlets  in 
each  allowance  area  and  at  least  six 
outlets  in  the  reference  area  (i.e.,  the 
Washington,  DC,  area).  Realty  data  may 
be  obtained  from  one  or  multiple 
sources,  as  appropriate. 


Release  of  Information 

The  price  data  collected  from 
participating  firms  may  be  made 
available  to  Congress  or  to  the  general 
public  upon  request.  This  includes  the 
name  of  the  company  and  prices  of 
items  or  services  surveyed  The  names 
of  proprietors,  managers,  or  other 
individuals  who  provide  price 
information  generally  will  not  be  made 
public.  However,  the  Government  may 
release  the  names  of  individuals  who, 
on  the  basis  of  their  expertise,  provide 
opinions  or  estimates. 

Public  Burden  Information 

Public  burden  reporting  for  this 
collection  of  information  is  estimated  to 
vary  from  1  to  20  minutes  per  response. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestion  for  reducing  this  burden  to 
Reports  and  Forms  Management  Officer. 
U.S.  Office  of  Personnel  Management. 
1900  E  Street,  N.W.,  Room  6410, 
Washington.  DC.  20415;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3206- 
0199),  Washington,  DC,  20503. 

Nonforeign  Area  Cost-of-Living 
Allowances  Price  Survey  Data 
Collection  Procedures 

Interview  Guidelines 

Three  tjpes  of  information  are 
collected  in  price  surveys:  price  of 
goods  and  services,  rental  prices  and 
related  information,  and  home  owner 
prices  and  related  information.  The 
following  are  the  typical  interview 
questions  used  to  collect  these  data. 

Price  Information  Collection 

1.  What  is  the  regular  (non-sale)  price 
of (a  specific  item  or  service)? 

Examples  of  items  include,  but  are  not 
limited  to: 


Chuck  Roast.  Bone  In. 

Price  per  pound.  Average  size  package 
(e.g.,  not  a  'family'  or  'bonus'  pack). 

1st  Choice:  Arm  pot  roast. 

2nd  Choice:  Eye  roast. 
Peas,  Frozen. 

Price  for  10  ounce  package. 

1st  Choice:  Bird's  Eye. 

2nd  Choice:  Major  brand  of  equivalent 
quality.  - 
Men's  Jeans. 

Price  for  one  pair  of  blue  jeans. 

1st  Choice:  Levi's  #501  jeans. 

2nd  Choice:  Equivalent  quality  jeans. 
Automobile.  New. 

'Sticker'  price  of  current'year  model 
Honda  Civic  DX,  four  door  sedan. 
1.5  liter,  four  cylinder  engine.  (Price 
options,  fees,  financing,  and  taxes 
separately.) 

Example  of  services  include,  but  are 
not  limited  to: 
Restaurant  Service. 

Price  of  seafood  platter — mixed 
seafood  (e.g..  not  'steak  and  lobster' 
or  'crab  leg'  platter).  If  salad  and 
side  dish  not  included  with  entree, 
price  house  salad  and  baked  potato 
or  order  of  french  files.  Include 
price  of  coffee,  tax.  and  15  percent 
tip. 
Film  Developing. 

Price  to  process  and  print  35 
millimeter,  24  exposure.  100  ASA 
color  roll  film.  Single  prints  only, 
standard  size  and  finish. 
Doctor,  Office  Visit. 

Typical  fee,  after  the  initial  visit,  for 
an  office  visit  when  medical  advice 
or  simple  treatment  is  all  that  is 
needed.  Do  not  include  the  charge 
for  a  complete  physical 
examination,  injections, 
medication,  laboratory  tests,  or 
similar  services. 
Oil  Change. 

Price  of  a  regular  oil  change  including 
oil  and  filter  for  a  current  year 
model  Honda  Civic  DX  sedan,  1.5  , " 


liter,  4  cylinder  engine. 

2.  Prices  of  many  of  Uie  items  can  be 
obtained  "off-the-shelf  without 
assistance.  Occasionally,  when  a 
specific  item  is  not  available,  assistance 
from  sales  or  other  personnel  may  be 
required  to  identify  and  price 
substitution  items  of  comparable  quality 
and  quantity. 

3. Prices  of  most  services  are  obtained 
by  telephone  or  personal  interview.  A 
few  services  are  priced  with  Jittle  or  no 
assistance.  For  example,  prices  may  be 
obtainable  from  a  displayed,  price 
schedule,  list,  or  menu. 

Housing  Component — Rental 
Information  Collection 

1.  Describe  the  location,  size,  layout, 
number  and  types  of  rooms,  and  square 
footage  of  your  rental  units. 

2.  Are  thay  apartments,  duplexes, 
town  hr)uses,  detached  houses,  or  other 
types  ol  imits?  Describe. 

3.  Are  there  additional  amenities  (e.g., 
pool,  sauna,  tennis  courts,  gym)?  If  so, 
describe.  - 


4.  What  is  the  monthly  rent?  What  is 
the  amount  of  the  security  deposit  (if 
any)?  What  other  kinds  of  fees  or 
assessments  are  there? 

5.  Are  utihties  included?  Which  ones? 
If  you  can,  please  provide  information 
on  average  monthly  or  annua!  costs  of 
utilities  paid  by  tenants. 

6.  Are  term  leases  usually  required? 
What  are  the  conditions  and  penalties 
associated  with  the  lease? 

7.  Are  there  any  special  restrictions  or 
other  factors  we  should  know  about 
(e.g.,  seasonal  tourist  trade)? 

Housing  Component — Information 
Collection  for  Comparable  Sales 

1.  Describe  the  location,  size,  layout, 
number  and  types  of  rooms,  and  square 
footage  of  some  of  your  recent  home 
sales. 

2.  Were  they  condominiums, 
duplexes,  town  houses,  detafihed 
houses,  or  other  types  of  dwellings? 
Describe. 

3.  Were  there  any  atypical 
characteristics  (e.g..  extra  large  lot  sizes. 


beach  front,  desirable/undesirable 
locations)? 

4.  Are  there  additional  amenities 
provided  by  the  developer,  homeowners 
association,  or  similar  community  group 
(e.g..  pool,  sauna,  tennis  courts.  g>m)?  If 
so,  describe  facilities  and  charges. 

5.  What,  was  the  selling  price  and  date 
of  sale? 

6.  What  are  the  real  estate  taxes? 

7.  Do  you  have  any  data  on  utilities 
relating  to  these  homes? 

8.  In  the  past  year  or  so,  what  has 
been  the  average  appreciation  rate  of  ' 
property  in  this  community?  Looking 
back  over  the  past  six  years,  has  this  rate 
changed?  How? 

9.  Describe  current  market  conditions 
(e.g..  soft,  booming,  so-so).  How  has  this 
affected  housing  prices?  Describe  the 
housing  market  over  the  past  six  years, 

10.  Are  there  any  special 
considerations  or  other  factors  we 
should  know  about  (e.g.,  retirement/ 
tourist  trade)  that  might  affect  the 
housing  market  in  this  community? 


IMI 


45110 


Federal  Register  /  Vol.  59.  No.  168  /  Wednesday.  August  31,  1994  /  Notices 


Survey  Date: 


Hottfoniga  Area  Cost-of  Uviag 
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Nonforeign  Area  Cost-of-Living 
Allowances  Background  Survey  Data 
Collection  Procedures 

Survey  Description 

The  following  information  will  be 
provided  to  the  participants  verbally  or 
in  WTiting.  Participants  who  are  familiar 
with  the  program  and  the  survey  may  be 
provided  with  less  information  as 
appropriate. 

Purpose 

-  The  Federal  Government  paj-s  Cost- 
Of-Living-Allowances  (COLA)  in 
Alaska,  Hawaii,  and  certain  U.S. 
territories  and  possessions.  Living  cost 
differences  are  determined  by 
comparing  costs  of  goods,  services, 
housing,  transportation,  and  other  items 
in  the  allowance  area  with  the  cost  of 
the  same  or  similar  items  and  services 
in  the  Washington.  DC,  area.  The  U.S. 
Office  of  Personnel  Management  (OPM) 
is  responsible  for  the  operation  of  the 
COLA  program.  OPM.  or  its 
representative,  conducts  annual  sur\'eys 
to  determine  living  cost  differences. 
OPM  conducts  full-scale  Background 
Surveys  approximately  once  every  five 
years  to  review  the  appropriateness  of 
items,  ser\'ices.  and  businesses  covered 
in  the  annual  Price  surveys.  Elements  of 
the  Background  Survey  may  be  repeated 
annually  on  a  limited  basis  as  part  of  the 
maintenance  of  and  preparation  for  the 
annual  Price  Surveys. 

Ol^M  uses  the  Background  Survey  to 
identify  the  services,  items,  quantities, 
outlets,  and  locations  that  will  be 
surveyed  to  collect  living  cost  data 
within  the  allowance  areas  and  the 
Washington.  DC,  area.  The  Background 
Survey  also  is  used  to  collect 
information  on  locaLtrade  practices, 
consumer  buying  patterns,  taxes  and 
foes,  and  other -economic  characteristics 
related  to  living  costs. 

Data  Collection 

Full-scale  Background  Surveys  are 
conducted  approximately  once  ever>' 
five  years.  OPM  identifies  major 
manufacturers,  local  governments,  retail 
outlets,  realty  firms,  and  businesses 
providing  professional  services  to  be 
surveyed  on  the  basis  of  business 
volume  and  local  prominence. 
Participation  is  voluntar>'.  Data  are 
collected  by  telephone  and/or  personal 
interview. 

Confidentiality 

All  data  collected  are  used  only  for 
the  purposes  described  above.  The 
Government  pledges  to  hold  all  micro  or 
"raw"  data  collected  in  confidence. 
Names  of  particip'ating  businesses  and 
institutions  may  be  released.  Names  of 


individuals  are  not  released.  Summar>' 
data  will  be  made  available  to  the  public 
only  to  the  extent  that  micro  data  cannot 
be  associated  with  data  sources. 

Public  Burden  Information 

Public  burden  reporting  for  this 
collection  of  information  is  estimated  to 
vary -from  5  minutes  to  30  minutes  per 
response.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestion  for  reducing  this  burden  to 
Reports  and  Forms  Management  Officer. 
U.S.  Office  of  Personnel  Management. 
1900  E  Street,  N.W.,  Room  CHP  500. 
Washington,  DC.  20415;  and  to  the 
Office  of  Ma.iagement  and  Budget. 
Paperwork  Reduction  Project  (3206- 
0199),  Washington.  DC,  20503. 

Interview  Guidelines 

Seven  types  of  information  are 
collected  in  background  surveys. 
Information  is  collected  on  products 
and  services,  outlet  availability  and 
usage,  transportation,  local  ta.xes  and 
fees,  mortgage,  real  estate,  and  other 
topics  related  to  the  measurement  of 
living  costs  (e.g.,  sf>ecialized 
information  &x)m  local  chambers  of 
commerce,  colleges,  and  universities). 
The  following  are  the  typical  interview 
questions  used  to  collect  these  data. 

Product  or  Senice  Information 

i.  As  a-major  manufacturer/supplier 

of (a  specific  product  or  service. 

e.g.,  women's  apparel),  please  identify 
your  items/services  that  are  most 
popular  (e.g..  your  "volume  sellers"). 

2.  Which  of  these  items  are  apt  to  be 
readily  available  in  the  following 
geographic  locations:  Alaska  (i.e.. 
Anchorage.  Fairbanks,  and  Juneau); 
Hawaii;  Guam;  Puerto  Rico;  the  Virgin 
Islands;  and  Washington_DC,  and 
suburbs? 

3.  If  the  items  or  services  are  not 
universally  available,  are  there  other 
items  or  services  that  are  of  similar 
function,  quality,  quantity,  size,  and 
type  that  can  be  substituted? 

4.  Is  there  anything  else  we  should 
know  about  your  product  or  ser\  ice? 
Are  there  reconimendations  you  wish  to 
make  that  would  help  us  in  our  data 
collection? 

Outlet  AvailabfHty  and  Usage  (Retail) 

1.  What  is  youx  product  or  service? 
What  is  the  address(es)  of  your 
estabUshment(s)?  If  you  have  multiple 
locations,  which  locations  have  the 
greatest  sales  volumes  (i.e.,  are  most 
utilized  by  consumers)? 

2.  What  are  your  store/office  hours? 
Do  these  vary  by  location? 


3.  Is  your  full  line  of  products  or 
ser\'ices  available  at  all  locations? 

4.  Is  there  anything  else  we  should 
know  about  your  outlet(s)  or 
reconunendations  you  wish  to  make? 

Transportation  Information— Private 
and  Public  Senices 

1.  What  type  of  transportation 
services  do  you  provide  (e.g.,  taxi,  bus. 
subway)? 

2.  \Vhat  geographic  areas  do  you 
service?  Which  routes  are  "typical"  or 
most  heavily  utilized? 

3.  What  is  your  rate  structure?  Does  it 
vary  by  time  of  day  or  season? 

4.  Is  there  anything  else  we  should 
know  about  transportation  usage  and 
ser\ices  in  your  area?  Are  there 
recommendations  you  wish  to  make 
about  our  data  collection? 

Transportation  Information — Private 
Use  and  Maintenance 

1.  What  types  of  driving  are  most 
common  in  your  area?  What  is  the 
annual  distance  driven? 

2.  What  types  roads  and  highways  are 
common  in  your  area?  What  are  the  road 
surfaces  and  conditions? 

3.  Are  there  unusual  climatic  or  other 
factors  that  affect  the  fuel  economy, 
maintenance,  and  depreciation  of 
vehicles? 

4.  Is  there  anything  else  we  should 
know  about  private  transportation  usage 
and  maintenance  in  your  area?  Are  there 
suggestions  or  recommendations  you 
wish  to  make? 

Local  Taxes  and  Fees 

1.  What  types  of  ta.xes,  licenses,  or 
fees  does  your  State,  lerritory.  or  local 
jurisdiction  levy  on  real  estate;  personal 
property;  sales  (including  sales  of 
property);  automobiles;  utilities;  or 
other  g«jods,  services,  or  transactions? 

2.  VVho  levies  these  taxes,  licenses  or 
fees  (i.e..  State,  territory,  county,  city, 
other  jurisdiction)? 

3.  What  are  the  rates  or  schedules  for 
these?  How  often  and  when  are  they 
levied?  Do  the  rates/schedules  vary  by 
location,  season,  or  other  factors? 

4.  Is  there  anything  else  we  should 
know  about  taxes  and  fees  in  your  area? 
Are  there  suggestions  or 
recommendations  you  wish  to  make? 

Mortgage  Information 

1.  What  forms  of  home  financing  are 

most  common  in (the  allowance 

area-or  Washington  DC  metropolitan 
area)?  (Do  not  include  second 
mortgages.) 

2.  What  are  the  typical  conditions  and 
limitations  on  loans? 

3.  What  is  the  typical  amount(s)  of 
dowTi  payment  required?  What  are  the 
terms  and  rates? 


IMI 


45114  Federal  Register  /  Vol.  59,  No.  168  /  Wednesday,  August  31,  1994  /  Notices 


Federal  Register      Vol.  59.  No    168  /  Wednesday.  August  31.  1994  /  Notices 


45115 


4.  Are  there  special  subsidies  or  ether 
practices  that  influence  home  financing 
in  your  area? 

5.  Looking  back  6  years,  what  types  of 
changes  have  occurred  that  affect  home 
financing? 

6.  Is  there  anything  else  we  should 
know  about  home  financing  in  your 
area?  Are  there  suggestions  or 
recommendations  you  wish  to  make  that 
would  help  us  in  our  data  collection? 

Real  Estate  Information 

1.  What  is  the  availability  of  housing 

in (the  allowance  area  or 

Washington  DC  metropolitan  area)?  Of 
principal  interest  is  housing  for  typical 
salary  and  wage  earners  (as 
distinguished  from  retirees,  tourists,  or 
other  special  groups)  for  persons  with 
low,  moderate,  and  high  incomes. 

2.  Describe  the  communities  within 

your  area  in  which  persons 

(specify  occupation/income 
characteristici)  typically  live.  If 


appropriate,  identify  separate 
communities  for  renters  and  home 
owTiers.  Where  are  these  communities 
located  relative  to  the  major  Federal 
activities  in  the  area? 

3.  Describe  the  type  of  housing  (e.g., 
apartment,  condominium,  towTi  house, 
detached  house). 

4.  For  each  type  of  housing,  what  are 
the  usual  number  of  rooms,  bedrooms, 
baths,  total  square  footage,  lot  size,  type 
of  construction,  and  similar 
characteristics? 

5.  What  tj'pes  of  utilities  are  available 
and  typically  used  in  these 
commimities:  sewer,  water,  natural  gas, 
electricity,  other? 

6.  Are  there  any  unusual  factors  that 
might  affect  maintenance  requirements 
in  your  area? 

7.  Looking  back  six  years,  describe  the 
changes  that  significantly  affected  the 
housing  market  (both  rental  and  owner 
markets). 


8.  Is  there  anything  else  we  should 
know  about  the  bousing  market  in  your 
area?  Are  there  suggestions  or 
recommendations  you  wish  to  make 
concerning  our  data  collection? 

Other  Types  of  Information 

Occasionally,  it  is  necessary  to  collect 
information  fi-om  colleges,  universities, 
chambers  of  commerce,  trade 
associations,  and  other  groups  on   ■ 
specific  subjects  relating  to  the  analysis 
of  living  costs.  For  example,  a  university 
known  to  be  involved  in  home  energy 
research  may  be  contacted  to  determine 
whether  there  are  consumption  data  by 
region  or  allowance  area  that  could  have 
application  in  the  COLA  program. 

When  such  data  are  collected,  the 
purpose  and  basic  structure  of  the 
interview  will  follow  the  patterns 
shown  above.  The  substance,  however, 
will  vary  with  the  subject  matter. 
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Arx;horage,  Alaska:. 

Homeowner  _ 

Renter  

Fairtianks,  Alaska:. 

Homeowner  '. 

Renter  

Juneau.  Alaska:. 

Homeownef 

Renter  „ 

Nome,  Alaska:. 

Homeowner  

Renter  

Washington  DC,  District  ol  Colum- 
bia:. 

Homeowner  

Renter 

Wasliington  DC,  Maryland:. 

Homeowner  „ 

Renter  „ 

Washington  DC,  Virginia:. 

Homeowner  ^ 

Renter  


Low 


North  Anchorage 
North  Anchorage 

South  Fairbanks  . 
Fairtanks  


Mendenhall  Valley 
Juneau  


Nome 
Nome 


Northeast  DC 
Northeast  DC 


Suitland  

Capitol  Heights  


Woodbridge 
Woodbridge 


Middle 


North  Anchorage 
North  Anchorage 


Fairtjanks 
Fairbanks 


Mendenhall  Valley 
Juneau  


Nome 
Nome 


Northeast  DC 
Northeast  DC 

Gaitherstxjrg  . 
Germantown  . 


Dale  City  

Fairfaxv'Falls  Church 


Htgh 


South  Anchorage. 
South  Anchorage. 

Foothills. 
Fairt>anks. 

Mendentiall  Valley. 
Juneau. 

Nome. 
N6me. 


Northwest  DC' 
Northwest  DC* 

Rockville. 
Rockville. 

SpringfteW. 
Alexandria. 


"Northwest  DC  excludes  Georgetown,  but  includes  Dupont  Circle.  Cleveland  Park  and  Adams  Morgan. 

Appendix  7.— Housing  Cost  Analysis 

[Location:  Anchorage,  AK,  Date  Prepared:  i9-Apr-94;  Winter  1994  Survey) 


Annual  costs 

Category 

Lower  income 

Middle  income 

Upper  income 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Maintenarwe  

355 

376 

2052 

1151 
4907 
8841 

418 

414 

2363 

1608 

6734 

11537 

481 

441 

2673 

2178 

8479 

14252 

Insurance  ; 

Utilities  -. 

Real  Estate  Taxes  ...... „... 

144 
1804 

144 
2062 

182 
2197 

Housing ,.... 

Total  Annual  Cost 

6852 
8800 

8304 
10500 

12588 
14967 

Housing  Cost  Analysis 

(Location:  Fairtjanks,  AK,  Date  Prepared:  18-Apr-94:  Winter  1994  Survey) 


^ 

Annual  costs 

' 

Category 

Lower  income 

Middle  income 

Upper  income 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Maintenance  

327 

414 
2726 
1176 
5185 
9828 

385 

505 

3152 

1809 

7660 

13501 

443 

937 

3579 

2088 

8686 

15733 

Insurance  

UtiUties  

182 
2384 

182 
2726 

241 
2925 

Real  Estate  Taxes : 

Housing 

6024 
8590 

7596 
10504 

10200 
13366 

Total  Annual  Cost 

HOUSING  Cost  Analysis 

[Location:  Juneau,  AK,  Date  Prepared:  l8-Apr-94;  Winter  1994  Survey) 


Annual  costs 

Category 

Lower  income 

Middle  income 

Upper  income 

" 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Maintenance  , 

326 

264 

2717 

1222 

158 

2371 

383 
:  300 
3149 
1613 

440 

335 

3581 

1873 

Insurance  . „.. 

Utilities  : 

145 
2717 

184 
2919 

Real  Estate  Taxes 
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Housing  Cost  Analysis— Continued 

[Location:  Juneau.  AK.  Date  Prepared:  18-Apr-94;  Winter  1994  Survey) 


Annual  costs 

Category 

Lower  income 

Middle  income 

Upper  income 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Housing „ ...., 

Total  Annual  Cost 

6307 
10836 

8184 
10713 

7975 
13420 

10308 
13170 

9564 
15793 

13188 
16291 

Housing  Cost  Analysis 

[Location:  Nome.  AK.  Date  Prepared:  19-Apr-94;  Winter  1994  Survey) 


Annual  costs 

.    Category 

Lower  income 

Middle  income 

Upper  irKome 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Maintenance  

413 

426 

3919 

607 

5597 
10962 

486 
477 

4561 
832 

7675 
14031 

559 

553 

5202 

1045 

9635 

16994 

Insurance 

Utilities :.„..:.. „ '.. 

Real  Estate  Taxes 

2ie 

3406 

8124 
11746 

216 
3919 

298 

4219 

Total  Annual  Cost 

10164 
14299 

12720 

17237 

HOUSING  Cost  Analysis 

(Location:  Washington  DC.  DC.  Date  Prepared:  19-Apr-94;  Winter  1994  Survey) 


. 

Annual  costs 

Category 

Lower  income 

Middle  income 

Upper  income 

■^ 

Owr^er 

Ftenter 

Owner 

Renter 

Owner 

Renter 

Maintenance  

324 

311 

2190 

627 

6213 
9665 

381 
351 

2524 
917 

7105 
'                11278 

438 

876 

2858 

2314 

20525 

27011 

Insurance  „ 

Utilities  „ 

Real  Estate  Taxes 

142 
1923 

5556 
7621 

142 
2190 

182 
2346 

Housing ,.._.. 

Total  Annual  Cost 

7368 
9700 

17520 
20048 

Housing  Cost  Analysis 

(Location:  Washington  DC.  MD.  Date  Prepared:  1^Apr-94;  Winter  1994  Survey) 


Annual  costs 

Category 

Lower  income 

Middle  income 

Upper  income 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Maintenance 

297 
234 

2042 
1320 
6060 
9953 

349 

225 

2342 

1274 

8157 

12347 

401 

295 

2643 

2620 

14014 

19973 

Insurance  ; 

Utilities : 

86 
1802 

79 
2042 

112 

Real  Estate  Taxes 

2182 

Housing 

6588 
8476 

9480 
11601 

Total  Annual  Cost 

12372 

14666 

Housing  Cost  Analysis 

(Location:  Washington  DC.  VA.  Date  Prepared;  19-Apr-94;  Winter  1994  Survey) 


Annual  costs 

Category 

Lower  income 

Middle  income 

Upper  income 

Owner 

Renter 

Owner 

«    Renter 

Owner 

Renter 

Maintenance _ 

252 

161 

2212 

1479 

297 

194 

2547 

1892 

342 

232 

2883 

2113 

Insurance  ..„'.. '. „ 

Utilities .. ......... 

Real  Estate  Taxes  ,,..,. .„....„. .." 

98 

1944 

97 
2212 

118 
2369 
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HOUSING  Cost  Analysis— Continued 

[Location:  Washington  DC,  VA,  Date  Prepared:  19-Apf-94;  Winter  1994  Survey] 


Annual  costs 

Category 

Lower  inconrw 

MJAJte  iTx»me 

Upper  income 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Housing _ „ 

Total  Annual  Cost 

6551 
10656 

7164 
9206 

8718 
13648 

9288 
11597 

12482 
18052 

12288 
14775 

HOUSING  Cost  Analysis  Washington  DC  Composite 

[Winter  1994  Pricing,  Dale  Prepared;  19-Apr-94) 


Weights 

Annual  costs 

Location 

Lower  income 

Middle  income 

Upper  income 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Washington  DC.  DC  

Washtfigton  DC,  MD  ._.. 

Washington  DC,  VA 

Total  Weight  

Composite  Cost  . 

33.34 

33.33 

33.33 

100.00 

9,665 

9,953 

10.655 

10,091 

7,621 
8,476 
9,206 

8,434 

11,278 
12,347 
13,648 

12,424 

9.700 
11.601 
11,597 

10,966 

27,011 
19,973 
18,05? 

21,679 

20,048 
14,666 
14,775 

16,497 

APPENDIX  8.— Housing  Analysis 

[Location:  Anchorage.  AK.  Date  Prepafed:  i9-App-94;  Winter  1994  Survey) 


• 

Owners 

Renters 

Total  annual 

cost 

Total  cost  DC 
area 

Index 

Total  annual 
cost 

Total  cost  DC 
area 

Index 

Lower  Income  „ 

Middle  Income  „ 

Upper  Income  _~... 

8841 
11537 
14252 

10091 
12424 
21679 

87.61 
92.86 
66.74 

8800 
10500 
14967 

8434 
10966 
16497 

104.34 
95.75 
90.73 

Housing  Analysis 

[Location:  Fairtanks,  AK,  Date  Prepared.  19-Apr-94;  Wnier  1994  SunwyJ 


Owners 

Renters 

Total  annual 

cost 

Total  cost  DC 
area 

Index 

Total  annual 

cost 

Total  cost  DC 
area 

Index 

Lower  Irxxime _. 

Middle  Income  _ 

Upper  Inmrnfl                             

9828 
13501 
15733 

10091 
12424 
21679 

97.39 

108.67 

72.57 

8590 
10504 
13366 

8434 
10966 
16497 

101.85 
95.79 
81.02 

HOUSING  Analysis 

[Location:  Juneau,  AK.  Date  Prepared:  19-Apr-94;  Winter  1994  Survey) 


Owners 

Renters 

Total  annual 
cost 

Total  cost  DC 
area 

Index. 

Total  annual 
cost 

Total  cost  DC 
area 

Index 

Lower  Income „ 

Middle  income _. 

10836 
13420 
15793 

looet 

12424 
21679 

107.38 

108.02 

72.85 

10713 
t3t70 
16291 

8434 

10966 

,                16497 

127.02 

120.10 

98.75 

Upper  Income  

HOUSING  Analysis 

[Locatioo:  Nome.  AK.  Date  Preperetf.  r9-Apr-94;  Winter  T994  Sun^ey) 


Owners 

Renters 

Total  aMwat 
cost 

Total  cost  DC 
area 

InUm 

Total  aanuaf 
co« 

TotafcosTDC 
area 

lnda» 

Lower  Inconw  „ 

10962 

10091 

108.63 

11746 

8434 

139.27 

JMI 
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HOUSING  Analysis— Continued 

[Location:  Nome,  AK.  Date  Prepared:  19-Apr-94;  Winter  1994  Survey] 


Owners 

Renters 

■     -■- 

Total  annual 
cost 

Total  cost  DC 
area 

Index 

Total  annual 
cost 

Total  cost  DC 
area 

Index 

Middle  Income  

Upper  Income 

14031 
16994 

12424 
21679 

112.93 
78.39 

14299 
17237 

10966 
.     16497 

130.39 
104.49 

APPENDIX  9A.— Analysis  of  Home  Sales  Data 


Location 


Anchorage,  Alaska: 

Lower 

MkWIe  

Upper 


Previous 


OBS 


70 
99 

144 


Average 


S70.902 

99,073 
130.815 


Current 


OBS 


21 
38 
99 


Average 


572,216 

99,099 

124.780 


Change 
(percent) 


1.9 
0.03 
-4.6 


Percent  adj. 


NA 
NA 

NA 


Final  value 


372.216 

99.099 

124.780 


"S!^^^rx^/^g^i-rt!r5^-g^ 


Fairbanks.  Alaska: 
Lower  . 
Middle 
Upper  .. 


8 
30 
16 


S69.498 
101,478 
115,787 


6 

64 

9 


376.302 
112.580 
113.747 


9.8 
10.9 

-1.8 


NA 
NA 

10.4 


376.302 
112.580 
127.829 


~t»«KS?HSB=2r£-™H=#ir 


Juneau,  Alaska: 

Lower :... 

Middle  ...;.... 
Upper 


17 
48 

31 


S87.570 
115.518 
134,232 


Notes:  Real  estate  professionals  t>eljeve  that  home  market  values 


7 
20 
12 


392.826 
117,364 
140.760 


6.0 
1.6 
4.9 


NA 
NA 
NA 


392.826 
117.364 
140.760 


rtlto  ^;ir i,.!:^  '^    *  "'^"*®'  ^^'"®'  ^'■®  aPP^-eciating.  Although  current  data  are  less  than  orevious  vear-s 

data^s  of  change  appear  consistent  with  professionals  opinions.  Therefore,  no  adiustmenteroie  ^ 


Nome.  Alaska; 

Lower  

Middle  

Upper 


356.453 
77.415 
97,186 


379,290 
114.530 
149.770 


40.5 
47.9 
54.1 


45.9 
45.9 
45.9 


3"  82.365 
•112.948 
141,794 


"°H=»is----»-^^^^^^ 


Washington  DC.  Distnct 
of  Columbia  Winter 
1994  Survey; 

Lower 

Middle 

Upper 


38 

34 
56 


395,306 
125.469 
271,054 


71 
57 
64 


391.431 
104,572 
302.073 


-4.1 
-16.7 

11.4 


NA 
NA 
NA 


391.431 
104.572 
302.073 


Notes:  *'»''f,';|';;|f' «^^«^P;c^^^^^^  are  stable  or  appreciating  slightly,  the  number  of  observations  are^rLter 

tnis  year,  particularly  at  the  lower  and  middle  levels.  Current  data  are  good.  Therefore,  no  adjustments  are  made 


Washington  DC,  Mary- 
land Winter  1994  Sur- 
vey: 

Lower 

Middle  

Upper 


14 
12 
19 


395,031 
116.294 
199.750 


16 
10 
17 


390.279 
183.053 
208.777 


-50 
57.4 
4.5 


NA 
4.5 
NA 


390.279 
121.527 
208,777 


!(on!S^ZTS.Vorr^^^^^^  income  level.  The  rate  of  change  at  that  level  also  exceeds  what  realty  pro  el 

dirievelfs  D?s  Itive  %J~w  t^  '"  ""t^'f^  *  ^'"^^^^'  ''°**^*'  ^"^^^^^^  ^^^'  »^«  '°"9  term  rate  of  change  at  the  mid- 

con«  teU?  ^  Therefore,  the  rate  of  change  at  the  upper  level  is  used  to  adjust  the  previous  years  value  at  the  middle  In- 


Washington  DC,  Virginia 
Winter  1994  Survey; 

Lower 

Middle 

Upper 


40 
66 


394.563 
126.984 
181,917 


- 

41 

52 

142 

395.247 
126.763 
181.492 

0.7 
-02 
-0.2 


NA 
NA 
NA 


395.247 
126.763 
181.492 
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Appendix  9A.— Analysis  of  Home  Sales  Data— Continued 


Location 


Previous 


OBS 


Average 


Current 


OBS 


Average 


Ctiange 
(percent) 


Percent  adj. 


Final  value 


Notes:  Real  estate  professionals  believe  prices  are  stat>te  or  declining.  Data  are  numerous  at  all  income  levels.  Data  are  good,  and 
rates  of  change  appear  consistent  with  professionals'  opinions.  Therefore,  no  adiustnr>ents  are  made. 


'Adjusted. 


Appendix  9B.— Analysis  of  Rental  Data 


Location 

Previous 

Cunent 

Percent 
chg 

Percent 
adj. 

Final 

OBS 

Average 

OBS 

Nonbroi<ef 

Brol<er 

Average 

value 

Anchorage,  Alaska: 

Lower _.... 

Middle . 

Upper 

121 
99 

76 

$517 
636 
952 

119 
156 

127 

S541 
670 
998 

$600 
713 

1.100 

$571 
692 

1.049 

10.4 
8.8 

10.2 

NA 
NA 
NA 

$57t 

692 

1,049 

Notes:  Realty  proiossionals  Indlcat*  that  nrtarket  to  stabto  to  a  sNgM  Increase,  tttel  turnover  is  high.  Number  of  observations  Is  greater 
tfito  year  at  middle  and  itpper  lnc«m«  toveta.  CurmM  tfa(»af«  gootf.  Thefefore,  rto  adfustments  made. 


Fairtianks,  Alaska: 

Lower 

Middte X.... 

Upper 


64 
115 

105 


$458 
609 

816 


88 

140 
123 


$494 
630 
812 


$509 
^5 
887 


$502 
633 
850 


9.6 
3.9 
3.9 


r«tA 
NA 

NA 


$502 
633 
850 


Realty  professionals  Indicate  tttat  market  Is  stable  to  a  sllgtit  increase,  that  turnover  is  high.  Number  of  observations  Is  greater 

ttilR  yeaic  CutmuI  data  are  goodl  TTMiaM>ie,  no  adjustments  made. 


Juneau.  Alaska: 

Lower 

Mkldle 

Upper 


3t 
41 

38 


$687 
846 

t.147 


37 

41 
53 


$703 

879 

1.135 


S660 

838 

T,063 


$682 

8S9 

1.099 


-0.7 

1.5 

-4.2 

NA 
NA 
NA 

$682 

859 

1.099 


Data  are  adequate  at  M  levels.  Although  the  decrease  al  the  upper  income  level  Is  somewhat  Inconsistent  wHh  the  rates  of 
change  at  ttte  other  levels,  slgnMcantty  more  etoservations  were  obtained  at  ttte  upper  income  level  than  were  in  ttte  previous  sur- 
vey. Tfierefoca^  tna  saiB  aM  aaas  wNnovt  a^aetmeiif 


Nome.  Alaska: 

Ixwer 

Mkldle 

Upper 


16 
21 

16 


$650 
8T7 
975 


15 
21 

7 


$690 
834 

NA 


S663 

860 

1.060 


S677 
847 

1.060 


4.2 
3.7 
8.7 


NA 
NA 
NA 


$677 

847 

1.060 


Notes;  With  the  exception  of  the  upper  Income,  data  are  equally  weighted  between  non-broker  and  broker  data/opinione.  The  upper 
Incanie  uaee  broker  tfata^opinion  only  because  fewer  than  3  ''actuals"  were  obtained.  No  ad|ustmenta  are  made. 


Washington,  DC,  Drstrict  of  Co- 
lumbia  winter  1994  survey: 

Lower ! 

MkJdte 

Upper „ 


160 
69 
55 


$457 

596 

1344  I 


229 

115 

99 


$447 

628 

1.140 


$479 

600 

1.779 


$463 

614 

1.460 


1.3 

3.0 

-5.4 

NA 

NA 
NA 

$463 

614 

1,460 


Notes:  Data  are  adequate  at  all  levels.  Although  the  decrease  at  tt>e  upper  income  level  is  somewhat  inconsistent  with  the  rates  of 
cttange  at  the  other  levels,  significantly  ntore  observations  were  obtained  at  the  upper  income  level  than  the  previous  survey. 
Therefore,  the  data  are  used  without  adjustment 


Washington,  DC,  Maryland,  winter 
1994  survey: 

Lower - 

Middle ... 

Upper „ 


63 

41 
105 


$526 

764 

1.079 


70 
43 
851 


$523 

$575 

$549 

799 

781 

790 

1.021 

1.041 

1,03T 

4.4 

NA 

3.4 

NA 

-4.4 

NA 

$649 
790 

1,031 


Notes:  Data  are  adequate  at  all  levels.  Although  the  decrease  at  the  upper  income  level  Is  somewhat  inconsistent  with  the  rates  of 
change  at  the  other  levels,  data  are  used  at  each  inconte  level  without  adjustment 


Washington.  DC,  Virginia  winter 
1994  survey: 

Lower 

Mkldle 

Upper _ 


36 
136 
238 


$587 
763 
987 


47 
203 
173 


$594 
807 
985 


$600 

740 

1.063 


$597 
774 

1.024 


1.7 
T.4 
3.7 


NA 
NA 
NA 


$597 

774 

1,024 


Notes:  Realty  professionals  indicate  that  the  ntarket  is  stable  and  availabitity  is  limited.  Number  of  observations  at  the  lower  and 
mkjdie  levels  are  greater  this  year.  Current  data  are  good.  Therefoiv,  no  adjustnwnts  are  ntade. 
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Appendix  10.— Private  Transportation  Cost  Analysis 

[Locatkw:  Anchorage,  AK;  Date  Prepared:  27-May-94,  04:16  PM;  Winter  1994  Survey) 


Category 


Fuel  _ 

Maintenance/Oil 

Tires  

LKenses  &  Registratxxi 

Miscellaneous  Tax 

Depreciation 

Finance  Expense  

Insurance „ 


Total  annual  cost 


Annual  costs 


Honda  Civic 

1.5L4Cyl 

DX4  Dr 

Sedan 


960 

407 

108 

78 

50 

3134 

615 

1088 


6440 


Ford  Taurus 

3.0L  6  Cyl 

GL4Dr 

Sedan 


1392 
395 

157 
78 
50 

3579 

679 

1152 


7482 


Chevrolet 
S10  Blazer 
4.3L  6  Cyl 
4WD  2Dr 


1739 

465 

164 

78 

50 

3552 

768 

1311 


8227 


.     ,  Private  Transportation  Cost  Analysis 

(Location:  Fairtanka,  AK;  Date  Prepared:  27-May-94.  04:17  PM;  Winter  1994  Survey) 


Category 


Fuel  .:::.............. 

Maintenance/Oil „. 

Tires  „ 

Licenses  &  Registration 

Miscellaneous  Tax  

Depreciation  

Finance  Expense  „. 

Insurar>ce 


Total  annual  cost 


Annual  costs 


Honda  Civic 

1 .5L  4  Cyl 

DX4  Dr 

Sedan 


932 

330 

121 

83 

0 

3311 

620 

1019 


6415 


Ford  Taurus 

3.0L  6  Cyl 

GL4Dr 

Sedan 


1352 
390 

160 

83 

0 

3730 

680 

1075 


7470 


Chevrolet 
S10  Blazer 
4.3L  6  Cyl 

4WD2Dr 


1690 

448 

169 

83 

0 

3884 

772 

1315 


8361 


PRIVATE  Transportation  Cost  Analysis 

(Location;  Juneau.  AK;  Date  Prepared:  27-May-94,  04:16  PM;  Winter  1994 "Survey) 


Category 


Fuel  „.. 

Maintenance/Oii  

Tires  

Ucenses  &  Registratxm 

Miscellaneous  Tax  

Depreciation  

Finance  Expense  

Irisurance „ 


Total  annual  cost 


Annual  costs 


Honda  Civic 

1.5L4Cyi 

DX4  Dr 

Sedan 


1040 

384 

108 

38 

0 

3319 

640 

789 


Ford  Taurus 

3.0L  6  Cyl 

GL4Dr 

Sedan 


1508 

419 

164 

38 

0 

3777 

706 

835 


6318 


7447 


Chevrolet 
SlO  Blazer 
4.3L  6  Cyl 

4WD  2Dr 


1885 

419 

148 

38 

0 

3888 

800 

993 


8171 


Private  Transportation  Cost  Analysis 

(Location:  Nome,  AK;  Date  Prepared:  24^un-94.  08:51  AM;  Winter  1994  Survey) 


Category 


Fuel  .._. 

Maintenance/Oil 


Annual  costs 


Honda  Qvic 

l.5L4Cyl 

DX4Dr 

Sedan 


1367 
339 


Ford  Taurus 

3.0L  6  Cyl 

GL4Dr 

Sedan 


1983 
377 


Chevrolet 
810  Blazer 
4.3L  6  Cyl 

4WD20r 


2479 
424 


JMI 
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Private  Transportation  Cost  Analysis — Continued 

(Location:  Nome.  AK;  Date  Prepared:  24-Jun-94,  08:51  AM;  Winter  1994  Survey) 


Category 


Ttres  

Licenses  &  Registration 

Miscellaneous  Tax  

Depreciation  

Finar>ce  Expense  

Insurance 

Total  annual  cost  .. 


Annual  costs 


Honda  Civic 

1.5L4Cyl 

DX4  Dr 

Sedan 


87 

38 

0 

3990 

717 

1068 


7606 


Ford  Taurus 

3.0L  6  Cyl 

GL4  Dr 

Sedan 


108 

38 

0 

4546 

796 

1135 


8983 


Chevrolet 
SIO  Blazer 
4.3L  6  Cyl 

4WD  2Dr 


147 

38 

0 

4780 

900 

1364 


10132 


Private  Transportation  Cost  Analysis 

[Location:  Washington  DC.  DC;  Date  Prepared:  07-Apr-94,  02:08  PM;  Winter  1994  Survey] 


Annual  costs 

Category 

Honda  Dvic 

1.5L4Cyl 

DX4  Dr 

Sedan 

Ford  Taunjs 

3.0L  6  Cyl 

GL4Dr 

Sedan 

Chevrotet 

Si  0  Blazer 

4.3L  6  Cyl 

4WD  2Dr 

Fuel 

Mamtenance/On  ^..... 

Tires  „T. _ 

Lxer^ses  &  ReaistratiOf'   „ 

609 

444 

71 

74 

0 

2462 

461 

1144 

883 

488 

91 

74 

0 

3151 

546 

1199 

1104 

529 

102 

107 

0 

3266 
629 

1411 

Miscellaneous  Ta> , 

Deoreoatior  _ 

Fifwnce  Exoense  „ _ 

Insurance  „ „ 

Total  annual  cost 

5265 

6432 

7148 

Private  Transportation  Cost  Analysis 

[Location:  Washington  DC.  MD;  Date  Prepared:  07-Apr-94.  01:56  PM;  Winter  1994  Survey) 


Category 


Fuel  

Maintenance/Oil 
Tires  


Licenses  &  Registration 

Miscellaneous  Tax  

Depreciation  

Finance  Expense  .-. 

Insurance ... 


TotaJ  annual  cost 


Annual  costs 


Honda  Civic 

1.5L4Cyl 

DX4  Dr 

Sedan 


595 

455 

70 

48 

0 

2425 

467 

975 


5035 


Ford  Taurus 

3.0L  6  Cyl 

GL4Dr 

Sedan 


863 

443 

90 

48 

0 

3108 

553 

998 


6103 


Chevrolet 

SiO  Blazer 

4.3L  6  Cyl 

4WD  2Dr 


1079 

480 

101 

48 

0 

3167 

631 

1163 


6669 


PRIVATE  Transportation  Cost  Analysis 

[Location:  Washington  DC,  VA.  Date  Prepared:  07-Apr-94,  02:20  PM;  Winter  1994  Survey) 


Category 


Fuel  

Maintenance/Oil 

Tires  _ 

Licenses  &  Registration 


^   Annual  costs 

Honda  Civic 

1.5L4Cyl 

DX4  Dr 

Sedan 

Ford  Taurus 

3.0L  6  Cyl 

GL  4  Dr 

Sedan 

Chevrolet 
SiO  Blazer 
4.3L6Cyl 

4WD  2Dr 

••••■■■•••••■••■•«*b*a»>>a>> 

606 

443 

70 

71 

879 

433 

90 

71 

1099 

458 

101 

71 
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Private  Transportation  Cost  Analysis— Continued 

[Location:  Washington  DC.  VA.  Date  Prepared:  07-Apr-94.  02:20  PM;  Winter  1994  Survey) 


Category 


Miscellaneous  Tax 

Depreclabon 

Finance  Expense  ., 
Insurance .._ 


Total  annual  cost 


Annual  costs 


Honda  Civic 

1.5L4Cyl 

DX4Dr 

Sedan 


301 

2352 

427 

736 


5006 


Ford  Taurus 

3.0L  6  Cyl 

GL4Dr 

Sedan 


357 

3021 

506 

773 


6130 


Chevrolet 
SiO  Blazer 
4.3L  6  Cyl 

4W0  2Dr 


473 

3068 

578 

847 


6695 


Private  Transportation  Cost  Analysis— Washington  DC  Composite 

[Winter  1994  Survey— Date  Prepared:  07-Apr-94.  03:19  PM) 


Weights 

Annual  costs 

Location 

Honda 

Civic  1.5L 

4CylDX 

4Dr 

Sedan 

Ford  Tau- 
rus 3  OL 
6  Cyl  GL 
4  Dr 
Sedan 

Chevrotet 
SIO  Blaz- 
er 4.3L  6 
CyUWD 
2Dr 

33.34 
33.33 
33.33 

5265 
5035 
5006 

6432 
6103 
6130 

■■"■ 

7148 
6669 
6695 

••••••• ■•••-•■••■■■•••••■■■.•.»••..•.«.••.•,•...,.. 

100.00 

- 

5102 

6222 

6837 

Washington  DC.  DC  . 
Washington  DC.  MD 
Washington  DC,  VA  . 

Total  Weight 

Composite  Cost . 


Appendix  11.— Transportation  ANALYSIS 

[Location:  Anchorage,  AK;  Date  Prepared:  27-May-94;  Winter  1994  Survey) 


Vehicle 


1.  Honda  Civic  DX  4  Dr  Sdn  1.5L  4  Cyl  ... 

2.  Ford  Taurus  GL  4  Dr  Sedan  3.0L  6  Cyl 

3.  Chevy  SIO  Blazer  4WD  2  Or  4.3L  6  cyl 

Average  Index ., 


Total  annual  cost 


6440 
7482 
8227 


Total  cost  DC 
area 


5102 
6222 
6837 


Index 


126.23 
12025 
120.33 


12227 


Transportation  Summary 

Category 

Category 
indexes 

Lower  Income 

Middle  income 

Upper  income 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

Private  Transportation  _ 

Put)lic  Transportation 

12227 
93.79 

94.80 
5.20 

115.91 
4.88 

94.32 
5.68 

115.33 
5.33 

93.55 
6.45 

114.38 

6.05 

Total  Weights „ :... 

, 

100.00 

100.00 

100.00 

Total  Indexes: 
Lower 

120.79 

Mtddte...„ „ T_ .:.... 

- .■ 

120.66 

-        Upper 

120.43 

TRANSPORTATION  ANALYSIS 
[Location;  Fairbanks.  AK;  Date  Prepared  27-May-94;  Winter  1994  Survey) 


V^fKCIG 


1 .  Honda  Civic  DX  4  Or  Sdn  1 .5L  4  Cyl  .... 

2.  Ford  Taurus  GL  4  Or  Sedan  3.0L  6  Cyl 

3.  Cttevy  SIO  Blazer  4WD  2  Or  4.3L  6  cyl 

Average  Index , 


Total  annual  cost 


6416 
7470 
8361 


Total  cost  DC 
area 


5102 
6222 
6837 


Index 


125.75 
120.06 
12229 


122.70 


IMI 
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Transportation  Summary 


Category 

Category 
indexes 

Lower 

ncome 

Middle 

inconr>e 

Upper  income 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

Private  Transportation  

Put)lic  Transportation 

122.70 
93.63 

94.80 
5.20 

116.32 
4.87 

94.32 
5.68 

115.73 
5.32 

93.55 
6.45 

114.79 
6.04 

Total  Weights 

100.00 

100.00 

100.00 

Total  Indexes: 
Lower 

121.19 

Midcfle 

121.05 

Upper  

120  83 

Transportation  Analysis 

[Location:  Juneau,  AK;  Date  Prepared:  27-May-94;  Winter  1994  Survey] 


Vehicle 


1.  Honda  Civic  DX  4  Dr  Sdn  1.5L  4  Cyl  .... 

2.  Ford  Taurus  GL  4  Dr  Sedan  3.0L  6  Cyl 

3.  Chevy  SiO  Blazer  4WD  2  Df  4.3L  6  cyl 


Average  Irxlex 


Total  annual  cost 


6318 
7447 
8171 


Total  cost  DC 
area 


5102 
6222 
6837 


Index 


123.83 
119.69 
119.51 


121.01 


Transportation  Summary 


Category 

Category 

indexes 

Lower  income 

Middle 

income 

Upper  ir>come 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

Private  Transportation  

121.01 
83.12 

94.80 
5.20 

114.72 
4.32 

94.32 
5.68 

114.14 
4.72 

93.55 
6.45 

113  20 

PuWic  Transportation 

5  36 

Total  Weights 

100.00 

100.00 

100.00 

Total  Indexes: 
Lower  „ „. 

119.04 

Middle -.. _.. 

118.86 

Upper 



118.56 

Transportation  Analysis 

(Location:  Nome,  AK;  Date  Prepared:  24-Jur>-94;  Winter  1994  Survey) 


Vehicle 


1.  Honda  Civic  DX  4  Dr  Sdn  1.5L  4  Cyl  .... 

2.  Ford  Taurus  GL  4  Dr  Sedan  3.0L  6  Cyl 

3.  Chevy  SlO  Blazer  4WD  2  Dr  4.3L  6  cyl 


Average  Index 


Total  annual  cost 


7606 

8983 

10132 


Total  cost  DC 
area 


5102 
6222 
6837 


Index 


149.08 
144.37 
148.19 


147.21 


Transportation  Summary 


Category 

Category 
indexes 

Lower  income 

Middle  Income 

Upper  Income 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

Private  Transportation  

147.21 
155.10 

94.80 
5.20 

139.56 
8.07 

94.32 
5.68 

138.85 
8.81 

93.55 
6.45 

137  71 

Public  Transportation 

10.00 

Total  Weights 

100.00 

100.00 

100.00 

Total  Indexes: 
Lower  „ 

147.63 

Middle 

147.66 

Upper  

147.71 
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Public  Transportation  Cost  Analysis  Summary  Program 

[Date  Prepared:  05-Apr-94) 


Location 


Anchorage,  AK 

Fairt)anks.  AK 

Juneau,  AK 

Nome.  AK 

Honolulu.  HI  

Hawaii  County,  HI 
Kauai  County.  HI  .. 
Maui  County,  HI  ... 

Guam 

Puerto  Rico  

Virgin  Islarnls 


Public 
transpor- 
tation cost 


589 
588 
522 
974 


Total  cost 
DC  area 


628 
628 
628 
628 


Index 


93.79 
93.63 
83.12 

155.10 


APPENDIX  12.— MISCELLANEOUS  EXPENSE  ANALYSIS 
[Location:  Anchorage.  AK;  Date  Prepared:  18-Apr-94.  10:23  AM;  Winter  1994  Survey— Category  Index  Development) 


Category/Item 


MEDICAL  CARE 

Nonprescription  pain  reliever 

Tetracycline 

Vision  Check 

Dental  Service 

Doctor  Visit 

Hospital  Room 

Health  Insurance 


Price 


5.9767 

7.5700 

77.3333 

145.3333 

59.0000 

580.0000 

1.0000 


Price  DC 
Area 


5.4389 

5.2494 

52.9444 

92.3889 

50.0555 

463.6667 

1.0000 


Ratio 


1.0989 
1 .4421 
1.4607 
1 .5731 
1.1787 
1.2509 
1.0000 


Weights 


5.0 
12.0 

6.0 
17.0 
17.0 

6.0 
37.0 


Subtot 


5.49 
17.31 

8.76 
26.74 
20.04 

7.51 
37.00 


Index 


122.85 


Total  Index  Development 


Categories 

Category 
indexes 

Lower  inconrte 

Middle  income 

Upper  irxx)me 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

1.  Medical  Care „ 

122.85 
100.00 
100.00 

43.41 
12.38 
44.21 

53.33 
12.38 
44.21 

31.56 
14.90 
53.54 

38.77 
14.90 
53.54 

22.40 
16.85 
60.75 

27.52 
16.85 
60.75 

2.  Cash  Contributions  :....... „ 

3.  Personal  Ins/Pension 

Total  Weights „....-. 

100.00 

100.00 

100.00 

Total  Indexes: 
Lower: „ „ , 

109.92 

■■--■- 

Middle: :..:...... _ 

Ur-w ; ..,....-. .,..,...: 

105.12 

Miscellaneous  Expense  Analysis 

[Location:  Fairtianks.  AK;  Date  Prepared:  18-Apr-94.  10:27  AM;  Winter  1994  Survey— Category  Index  Development) 


Category/Item 


MEDICAL  CARE 

Nonprescription  pain  reliever 

Tetracycline 

Vision  Check 

Dental  Service ..... 

Doctor  Visit .,._ 

Hospital  Room ^. ,. 

Health  insurance 


Price 


4.8700 

5.4833 

76.0000 

175.6667 

70.0000 

572.0000 

1.0000 


Price  DC 
Area 


5.4389 

5.2494 

52.9444 

92.3889 

50.0555 

463.6667 

1.0000 


Ratio 


0.8954 
1.0446 
1.4355 
1.9014 
1.3984 
T.2336 
1.0000 


Weights 


5.0 
12.0 

6.0 
17.0 
17.0 

6.0 
37.0 


Subtot 


4.48 
12.54 

8.61 
32.32 
23.77 

7.40 
37.00 


Index 


126.12 


Total  Index  Development 


Categories 

Category 
indexes 

Lower  income 

MkJdIe  income 

Upper  income 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

1.  Medical  Care 

126.12 
100.00 

43.41 
12  38 

54.75 
12.38 

31.56 
14.90 

39.80 
14.90 

22.40 
■  16.85 

28.25 
16.85 

2.  Cash  Contnbutions  .„ :: ..'„ 

JMI 
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Total  Index  DEVELOPMEhrr— Continued 


Total  Index  Development— Continued 


Categofies 

Category 
Irxjexes 

Lower  iricome 

MkJdte  income 

Upper  incorne 

Weights 

SutXot 

Weights 

Subtot 

Weights 

Subtot 

3.  Pefsonal  lns/Pensk)o „.... -. 

100.00 

44.21 

44.21 

53.54 

53.54 

60.75 

60.75 

Total  Weights -...-.. — 

Total  Indexes: 

Lower: . ; 

MkJdte: - ...- ...... 

Upper  _ 

1«).00 

100.00 

.  100.00 

111.34 

108.24 





105.85 

Categories 


Middle: 
Upper: 


Category 
indexes 


-Lower  inconie 


Weights 


Subtot 


Middle  income 


Weights 


Subtot 


113.19 


Upper  income 


Weights 


Subtot 


109.36 


APPENDIX  13.--FEDERAL  EMPLOYMENT  WEIGHTS  WiTHIN  A  SINGLE  ALLOWANCE  AREA;  MULTIPLE  INCOME  LEVELS 

(Winter  1994  Survey;  Date  Prepared:  24-Feb— 94] 


MISCELLANEOUS  EXPENSE  ANALYSIS 
[Location:  Juneau,  AK;  Date  Prepared:  1&-Apr-94,  10:28  AM;  Winter  1994  Survey— Category  Index  Development] 


Category/ttem 


MEDICAL  CARE 

Nonprescription  pain  refiever 

Tetracycline _ 

Vrston  Check . 

■  Dental  Service „ - 

Doctor  Visit _ :. 

Hospital  Room 

Health  Insurance 


Price 

Price  DC 
Area   - 

Ratio 

Weights 

Subtot 

"""sib 

7.4533 

5.4389 

1:3704 

6.85 

7.5500 

5.2494 

1.4383 

12.0 

1726 

91.6667 

52.9444 

1.7314 

6.0 

10.39 

155.6667 

92.3889 

1.6849 

17.0 

28.64 

48.3333 

50.0555 

0.9656 

17.0 

16.42 

495.0000 

463.6667 

1.0676 

6.0 

6.41 

1.0000 

1.0000 

1.0000 

37.0 

37.00 

Index 


122.97 


TOTAL  Index  Development 


Categories 

Category 
indexes 

Lower  income 

Middle 

income 

Upper  income 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

1.  Medical  Care  .... 

2.  Cash  Contributions ~ 

3.  Personal  »ns/Penston .. . 

122.97 
100.00 
100.00 

43.41 
12.38 
44.21 

53.38 
12.38 

44.21 

31.56 
14.90 
53.54 

38.81 
14.90 
53.54 

22.40 
16.85 
60.75 

27.55 
16.85 
60.75 

Total  Weights _ „ 

100.00 

100.00 

100.00 

Total  Indexes: 
Middte'                           ■  ~ - 

109.97 

— •• 

107.25 

Ihw^fv 

. — 

105.15 

Appendix  14.— Component  Expenditure  Amounts 

[Date  Prepared:  01 -Jul  94] 


Miscellaneous  Expense  Analysis 

[Location:  Nome,  AK;  Date  Prepared:  18-Apr-94,  10:30  AM;  Winter  1994  Survey— Category  Index  Development) 


Category/Item 

Price 

Price  DC 
Area 

Ratio 

Weights 

Subtot 

Index 

MEDICAL  CARE                            

141.78 

Nonprescription  pain  refiever _.   

TntrarvrlinA                                                  

9.7150 

14.7500 

65.0000 

120.0000 

73.0000 

610.0000 

liXXX) 

5.4389 

5.2494 

52.9444 

92.3889 

50.0555 

463.6667 

1.0000 

1.7862 
2.8098 
1.2277 
1.2989 
1.4584 
1.3156 
1.0000 

5.0 
12.0 

6.0 
17.0 
17.0 

6.0 
37.0 

8.93 
33.72 

7.37 
22.08 
24.79 

7.89 
37.00 

Vision  Check  ..... , 

Denfal  Service  —    .; , 

Doctor  Visit ;.„ >    . — .„.,            .„ «          .„... 

Hospital  Room  ._ _.__............_        _.. 

.^■•••••••MmI* 

Health  Insuranca _ .j .;..     _ -.. 

Total  Index  Development 


Component  Expenditure  Amounts 

[incorporating  Military  Prices] 


Categories 

Category 

indexes 

Lower  income 

Middte  income 

tipper  income 

Weights 

Subtot 

Weights 

Subtot 

Weights 

Subtot 

1.  Medical  Care  .._._»«.».._.........._...»»_».. — .._ _. 

2.  Cash  Contributions  .._..    

3.  Personal  Ins/Penstoo 

141.78 

too.oo 

100.00 

43.41 
12.38 
44.21 

61.55 
12.38 
44.21 

31.56 
14.90 
53.54 

44.75 
14.90 
53.54 

22.40 
16.85 
60.75 

31.76 
16.85 
60.75 

Total  Weights — 

Total  Indexes: 
Lower  „   

— 

100.00 

t18.14 

100.00 

100.00 

•♦ 

Location 

IncoHDe  fevel 

1990 

1992 

1993 

Average 

Weights 

Anchorage,  AK 

Low  .  . 

1610 
1955 
1988 

1708 
2048 
2247 

1638 
2090 
2400 

1652 
2031 
2212 

Middte : 

28.02 

Upper  

34.45 
37.53 

Total : • 

- . 

._ 

5895 
392 

434 
291 

Fairtjanks.  AK  ....: 

Low 

369 
419 
264 

406 
415 
292 

400 
467 
318 

100.00 

Middte 

35.09 

Upper 

38.86 
26.05 

Total 

1117 
143 
230 
317 

Juneau.  AK  ...-. 

Low  .. 

150 
216 
306 

139 
230 
310 

139 
245 

334 

100.00 

Middte „....,. 

Upper  

20.72 
33.33 
45.95 

Total .-. ; 

460 

710 
348 

690 
463 
728 
348 

Nome.  AK 

Low 

485 
716 
306 

444 
759 
391 

100.00 

MkJdte 

30.08 

Upper  ..„.. 

47.31 
22.61' 

Total : 



1539 

100.00 

-■       . 

Indexes 

Amounts 

Incomes 

CG&S 

Own 

Rent 

Tm 

Misc 

CG&S 

Own 

Rent 

Trn 

Misc 

Reference  Wts/Amts  .... 

18000 

39.59 

24.35 

24.35 

a).76 

15.30 

7126 

4383 

4383 

3737 

2754 

28400 

39.15 

23.48 

23.48 

20.33 

17.04 

11119 

6668 

6668 

5774 

4839 

Location: 

45200 

38.74 

22.66 

22.66 

19.94 

18.66 

17510 

10242 

10242 

9013 

8434 

Anchorage.  AK  

Lower 

105.90 

87.61 

104.34 

120.79 

109.92 

7546 

3840 

4573 

4514 

3027 

Middte 

105.63 

92.86 

95.75 

120.66 

107.21 

11745 

6192 

6385 

6967 

5188 

Upper 

105.37 

65.74 

90.73 

120.43 

105.12 

18450 

6733 

9293 

10854 

8866 

Fairtjanks.  AK 

Lower 

106.60 

97.39 

101.85 

121.19 

111.34 

7596 

4269 

4454 

4529 

3066 

Middte 

106.38 

108.67 

95.79 

121.05 

108.24 

11828 

7246 

6387 

6989 

5238 

Upper 

106.17 

72.57 

81.02 

120.83 

105.85 

18590 

7433 

8298 

10890 

8927 

Juneau.  AK 

Lower 

111.59 

107.38 

127.02 

119.04 

109.97 

7952 

4706 

5567 

4449 

3029 

Middte 

111.05 

108.02 

120.10 

118.86 

107.25 

12348 

7203 

8008 

6863 

5190 

Upper 

110.50 

72.85 

98.75 

.     118.56 

105.15 

19349 

7461 

10114 

10686 

8868 

Nome.  AK 

Lower 

134.53 

108.63 

139.27 

147.63 

118.14 

9587 

4761 

6104 

5517 

3254 

Middle 

133.43 

112.93 

130.39 

147.66 

113.19 

14836 

7530 

8694 

8526 

5477 

Upper 

132.35 

78.39 

104.49 

147.71 

109.36 

23174 

8029 

10702 

13313 

9223 

Indexes 

Amounts 

- 

Incomes 

CG&S 

Own 

Rent 

Tm 

Misc 

CG&S 

Own 

Rent 

Trn 

Misc 

Reference  Wts/Amts  .... 

Location: 

Anchorage.  AK  (MIL)  ... 

18000 
28400 
45200 

Lower 
Middte 
Upper 

39.59 
39.15 
38.74 

98.37 
98.71 
99,01 

24.35 

23.48 

-   22.66 

87.61 
92.86 
65.74 

24.35 
23.48 
22.66 

104.34 
95.75 
90.73 

20.76 
20.33 
19.94 

120.79 
120.66 
120.43 

15.30 
17.04 
18.66 

109.92 
107.21 
105.12 

7126 

1119 

17510 

7010 
10976 
17337 

4383 

6668 

10242 

■3840 
6192 
6733 

4383 

6658 

10242 

4573 
6385 
9293 

3737 
5774 
9013 

4514 

6967 

10854 

2754 
4839 
8434 

3027 
5188 
8866 

IMI 
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Indexes 

Announts 

Incomes 

CG&S 

Own 

Rent 

Tm 

Misc 

CG&S 

Own 

Rent 

Trn 

Misc 

Fairtanks,  AK 
(MIL) 

Lower 
Middle 
Upper 

99.19 
99.57 
99.96 

97.39 

108.67 

72.57 

102.85 
95.79 
81.02 

121.19 
121.05 
120.83 

111.34 
108.24 
105.85 

7068 
11071 
17503 

4269 
7246 
7433 

4464 
6387 
8298 

4529 

6989 

10890 

3066 
5238 
8927 

Total  Comparative  Cost  Indexes 

[Incorporating  Military  Prices) 


Total  Comparative  Cost  Indexes 

[Date  Prepared:  24-0un-94] 


Location  and  Inc 

Income  Wghts 

Own 

Rent 

Total 

wdc 

Index 

Lower „ 

18000 
28400 
45200 

37.10 
46.91 
62.86 

62.90 
53.09 
37.14 

• 

Middle  

Upper 

Ar)ctx>rage,  AK: 

Lower 

28.02 
34.45 
37.53 

18927 
30092 
44903 

19660 
30285 
47463 

19388 
30194 
45854 

18000 
28400 

45200 

Middle .-_ 

~ 

Upper „. .. 

100.00 



„ 

33043 

31791 

103.94 

Fairbanks.  AK: 

Lower ."_. 

35.09 
38.86 
26.05 

19460 
3130V 
45640 

19655 
30442 
46705 

19583 
30645 
46161 

18000 
28400 
45200 

_.... 

Upper 

100.00 

30883 

29127 

106.03 

Juneau.  AK: 

Lower „ „ 

20.72 
33.33 
45.95 

20136 
31604 
46364 

20997 
32409 
49017 

20678 
32031 
47349 

18000 
28400 
45200 

- 

Middle  

Upper 



- 

100.00 

36717 

33965 

108.10 

Nome.  AK: 

Lower 

30.08 
47.31 
22.61 

23119 
36369 
53739 

24462 
37533 
56412 

23964 
36987 
54732 

18000 
28400 
45200 

Middle „... 

Upper 

100.00 

~ 

-. 

37082 

29070 

127.56 

Location  and  Inc 

Income  Wghts 

Own 

Rent 

Total 

WDC 

Index 

Lower „ 

Middle  ^. 

18000 
28400 
45200 

37.10 
46.91 
62.86 

62.90 
53.09 
37.14 



— 

Upper ._„ 

~.... 

•  •.•■»»•>.•«....•,..,., 

Anchorage,  AK  (MIL): 

Lower 

Mkjdie 

28.02 
34.45 
37.53 

18391 
29323 
43790 

19124 
29516 
46350 

1885? 
29425 
44741 

18000 
28400 
45200 

Upper.. „ 

>..»»....«............ 

100.00 

32211 

31791 

101.32 



Fairtranks.  AK  (MIL): 

Lower 

Middle „ 

Upper ... ._. 

35.09 
38.86 
26.05 

18932 
30544 
44753 

19127 
29685 
45618 

19055 
30088 
45074 

18000 
28400 
45200 

100.00 

~ 

30120 

29127 

103-41 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  30, 150, 151,  and  153 

{CGO  94-900} 

RIN211S-AE73 

Upgrades  to  Bulk  Hazardous  Materials 
Tables 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
its  regulations  on  carriage  of  bulk 
hazardous  materials.  These  amendments 
assign  additional  carriage  requirements, 
a  higher  Pollution  Category,  or  both  to 
certain  commodities  already  listed  in 
the  tables.  These  amendments  are 
necessary  to  align  the  minimum 
requirements  in  the  table  with  those 
approved  by  the  International  Maritime 
Organization  (IMO)  for  inclusion  in  its 
Chemical  Codes  applicable  to  tank.ships. 
Additionally,  the  Coast  Guard  is  making 
various  revisions  to  correct  past  errors. 
EFFECTIVE  DATES:  September  30,  1994. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SVV..  room  3406, 
Washington,  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curtis  G.  Pavne,  Hazardous  Materials 
Branch,  (202)  267-1577. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Curtis  G. 
Payne.  Project  Manager,  and  Ms.  Helen 
G.  Boutrous.  Project  Counsel.  Office  of 
Chief  Counsel. 

Related  Rulemakings 

On  April  11.  1994.  the  Coast  Guard 
published  a  final  rule  (FR)  entitled  Bulk 
Hazardous  Materials  in  the  Federal 
Register  (59  FR  16999)  updating  its 
chemical  tables  to  reflect  the 
International  Maritime  Organization's 
(IMO's)  final  and  provisional 
detemiinations.  with  the  exception  of 
"upgrades"  to  entries  currently  in  the 
IMO  Chemical  Code. 

On  October  17.  1991.  the  Coast  Guard 
published  a  final  rule  entitled 
"Benzene'"  in  the  Federal  Register  (56 
FR  52122)  which  became  effective 
Januar>-  15.  1992.  On  December  13, 


1991,  the  Coast  Guard  published  a 
correction  to  that  final  rule  entitled 
•  "Benzene;  Correction"  in  the  Federal 
Register  (56  FR  65005)  which  became 
effective  January  15. 1992. 

Elsewhere  in  this  edition  of  the 
Federal  Register,  the  Coast  Guard  is 
publishing  a  final  rule  concerning 
upgrades  to  the  noxious  liquid 
substances  lists  in  33  CFR  151.47  and 
151.49  (CGD  94-901).  Also  in  this 
edition  of  the  Federal  Register,  a  notice 
and  request  for  comments  (CGD  94-902) 
is  published  concerning  cargo  entries 
the  Coast  Guard  has  reason  to  believe 
are  obsolete. 

Background  and  Purpose 

This  rulemaking  updates  various 
Coast  Guard  hazardous  materials  tables 
in  46  CFR  parts  30.  150. 151,  and  153 
to  include  "upgrades"  to  requirements 
authorized  by  Coast  Guard  regulations 
or  international  law.  An  "upgrade" 
means  that  a  commodity  is  assigned 
additional  carriage  requirements,  a 
higher  Pollution  Categorj-  (Pol.  Cat.),  or 
both.  The  upgrades  assigned  by  this 
final  rule  were  determined  by  the  IMO 
for  inclusion  in  the  IMO  Chemical 
Codes  ("International  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Dangerous  Chemicals  in  Bulk" 
(IBC  Code),  and  "Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Dangerous  Chemicals  in  Bulk" 
(BCH  Code)).  Adoption  of  these 
upgrades  in  the  Coast  Guard  regulations 
is  necessary  to  ensure  consistency  with 
international  law.  These  upgrades  were 
included,  for  informational  purposes,  in 
an  appendix  to  the  Bulk  Hazardous 
Materials  NPRM  published  on  Mav  20, 
1993  (58  FR  29937).  At  that  time,  the 
IMO  had  determined  the  upgrades,  but 
were  not  scheduled  to  become  effective 
until  July  1. 1994.  The  upgrades,  with 
brief  explanations  where  helpful,  are 
shown  in  a  table  in  the  Discussion  of 
Amendments  section  below.  The 
corrections  and  editorial  revisions 
included  in  this  rule  are  also  discussed 
below. 

Discussion  of  i\mendments 

(a)  Benzene  and  benzene  containing 
cargoes.  Concurrent  with  the  "upgrade" 
actions,  the  IMO  has  revised  the  gauging 
requiremerU  for  benzene  and  benzene 
containing  cargoes  to  "closed".  This 
revision  has  been  based  upon  the 
known  human  health  hazards  posed  by 
the  chemical  benzene.  Today's 
rulemaking  incorporates  this  revision  in 
both  the  Coast  Guard's  tankship  table  of 
minimum  requirements,  table  1,  part 
153  as  well  as  its  tank  barge  table  of 
minimum  requirements,  table  151.05. 
part  151.  Compliance  with  the  tankship 


requirements  must  be  met  as  of  the 
effective  date  of  this  rule,  to  coincide,  as 
closely  as  possible,  with  the 
implementation  of  the  amendment  to 
the  IMO  Chemical  Codes.  However, 
compliance  with  the  new  tank  barge 
requirements  of  this  rule  is  not  required 
until  August  15. 1994. 

(b)  Corrections  to  listed  electrical 
hazard  class  and  group. 

As  indicated  in  the  Table  of  Changes 
below,  the  currently  listed  electrical 
hazard  class  and  group  of  various 
entries  in  table  151.05  of  46  CFR  part 
151  are  corrected.  The  entries  below 
were  identified  by  the  Cargo 
Classification  Working  Group  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC)  151  Subcommittee 
as  having  erroneous  electrical  hazard 
class-group  listed  in  the  tank  barge 
table.  The  revised  electrical  hazard  class 
and  group  listings  shown  below  have 
been  verified  using  the  National  Fire 
Protection  Association's  NFPA  497M, 
"Manual  for  Classification  of  Gases, 
Vapors  and  Dusts  for  Electrical 
Equipment  in  Hazardous  (Classified) 
Locations."  1991.  or  the  National 
Academy  Press's  NMAB  353-5, 
"Classification  of  Gases,  Liquids  and 
Volatile  Solids  Relative  to  Explosion- 
Proof  Electrical  Equipment,"  1982. 
These  revisions  merely  correct  errors 
contained  in  the  informational  electrical 
hazard  class  and  group  column  in  the 
table  and  represent  no  change  in 
requirements  for  the  industry'. 

The  electrical  hazard  class-group  of 
the  entries  listed  below  from  table 
151.05.  part  151  will  be  correctedjs 
indicated: 


Cargo  name 


Acetone  cyanohydrin 

Adiponitrile 

N-Ammoethyl- 

piperazine 
Aniline 

Dichloromethane 
2.2'-Dichloroettiyl 

ettier 
Ethanolannne 
2-Ethylhexyl  acrylate 
Ethylidene 

nortwrnene 
Formaldehyde  solu- 
tion (37%  to  50%) 
2-Methyl-5- 

ettiylpyridine 
Methyl  methacrylate 
Phthalic  anhydride 

(molten) 
Phenol 
1,2.3- 

Trichloropropane 
Toluene 

diisocyanate 
Tnethanolamine 


Current 


NA 
NA 
l-D 

NA 
NA 
l-D 

NA 
NA 
l-C 

l-C 

NA 

NA 
NA 

NA 
NA 

NA 

NA 


New 


1-0 
l-D 
l-C 

l-D 
l-D 
l-C 

l-D 
l-D 
NA 

l-B 

ID 

l-D 
l-D 

ID 
l-D 

l-D 

l-C 


Cargo  name 

Current 

New 

Triethylenefetramine 
Tetraethylenepent- 
amine 

NA 
NA 

l-C 
l-C 

This  rulemaking  also  makes  other 
non-substantive  editorial  changes  and 
corrections,  including  a  correction  to  an 


error  contained  in  the  final  rule  entitled 
"Bulk  Hazardous  Materials"  published 
April  11, 1994,  in  the  Federal  Register. 
In  revising  the  section  heading  to 
§  153.560,  the  Coast  Guard  inadvertently 
revised  the  section  number  to 
incorrectly  read  as  "§  153.60"  (59  FR 
17028).  This  error  is  corrected  in  this 

Table  of  "Upgrade"  Changes 


final  rule.  The  correct  section  pumber-is 
153.560. 

The  Table  of  "Upgrade"  Changes 
below  lists  all  changes  by  the  IMO,  as 
"upgrades"  to  current  entries  in  the 
IMO  Chemical  Codes  and  Coast  Guard 
regulations  with  a  brief  explanation 
where  helpful. 


Cargo  Name 


Pollution  Category 


Current 


Proposed 


Current 


Proposed 


(iso-,  n-)  Butyl  acetate 

sec-Butyl  acetate  

tso-Butyl  acrylate  


Butyl  acetate  (all  isomers)  . 
Butyl  acetate  (all  isomers)  . 
Butyl  acrylate  (all  isomers) 


n-Butyl  acrylate  _.: Butyl  acrylate  (all  isomers) 


(iso-.  n-)  Butyl  acrylate 

n-Butyl  txityrate 

iso-Butyl  isotxjtyrate  

Calcium  hypochlorite  solution  (15% 

or  less). 
Calcium  hypochlorite  solution  (more 

than  15%). 

CrotonaWehyde 

Cumene 

2.4-Dichlorophenoxyacetic    acid,    di- 

methylarTMne  salt  solution. 
2.4-Dichloropherwxyacetic  acid, 

trisopfopanoJamine  salt  solution. 

Diethanolamine 

Diethytoenzene 

Diethylene  glycol 

Diettiylene  glycol  butyl  ether  , 


Butyl  acrylate  (all  isomers) 
Butyl  txjtyrate  (all  isomer^) 
Butyl  txityrate  (all  isomers) 
No  change  


No  change 
D 

Not 
appl)cat>ie 

Not 

applicable 

D 

C 

IB) 

No  Change 


No  change  

Propyttienzene  (all  isomers) 
No  change  .... 


B 
B 

No  char>ge 


Diethylene  glycol  ethyl  ether 
Dinitrotoluene  (molten)  


No  change 

No  change  

No  change  

Poly(2-8)alkylene  glycol 

monoalkyl(Cl-C6)  ether. 
Poly(2-8)alkylene  glycol 

nDonoalKyl(Cl-C6)  ether. 
No  change  


Dodecyl  diphenyl  ether  disulfonate    No  change 
solution. 


Epichlorohydrin  No  change  

2-Ethoxyethanol Ethyler>e  glycol  monoalkyi  ethers 


Ethylbenzene No  change  

Ethylene  glycol  butyl  ether  Ethylene  glycol  monoalkyi  ethers  .... 


Ethylene  glycol  tert-butyl  ether  Ethylene  glycol  monoalkyi  ett>ers 


Ethylene  glycol  ethyl  ether Ethylene  glycol  monoalkyi  ethers 


Ethylene  glycol  isopropyl  ether Ethylene  glycol  monoalkyi  ethers 


Hi 
c 
III 
III 

Ml 
B 
B 


C 

No  Change 


C 

III 


III 


Ethylene  glycol  methyl  ether  acetate  No  change 

Ethylene  oxide  (30%  or  less),  Pro-  No  change 

pylene  oxide  n^xtjre. 

2-Ethyl-3-propylacrolein No  change 

Isophorone  diisocyanate No  change 

Metam  sodium  solution No  change 


D 
D 

B 

No  change 
No  change 


No  change 

C 

Not 
applicable 

Not 
applicable 

B 

B 

B 
No  change 


No  change  No  change   No  change 


A 
A 

No  Change 


No  change  No  change   No  change 


D 
A 
D 
D 

0 

A 

A 


A 

No  change 


B 
0 


No  change       No  change 


No  change       No  change 


Ethylene  glycol  methyl  ether  Ethylene  glycol  monoalkyi  ethers  ...      No  change       No  change 


C 
C 

A 

No  change 
No  change 


Comments 


46  CFR  30,  Table  30.25-1. 
46  CFR  151.  Table  151.05. 

46  CFR  15J.  Table  151.05 

46  CFR  153.  Table  1. 


46  CFR  153.  Table  1;  Change  in 

materials  of  construction 
46  CFR  153.  Table  1:  Change  m 

materials  of  construction. 


46  CFR  153.  Table  1:  Materials  ot 

constructton  requirement. 
46  CFR  153,  Table  1:  Materials  it 

constructkjn  requirement. 


46  CFR  153,  Table  1:  Addrtional  re- 
quirements. 

46  CFR  153,  Table  1:  Type  III  to  II 
Cargo  containment  system;  re- 
duced requirements. 

46  CFR  30,  Table  30.25-1:  Delete 
from  tat)le  (health  safety  haz- 
ards). 


46  CFR 
from 
ards). 

46  CFR 
from 
ards). 

46  CFR 
from 
ards). 

46  CFR 
from 
ards). 

46  CFR 
from 
ards). 

46  CFR 


30,  Table  30.25-1:  Delete 
table   (tiealth   safety    haz- 

30,  Table  30.25-1    Delete 
tatjie   (health   safety    haz- 

30.  Table  30.25-1:  Delete 
tat>le    (health   safety    haz- 

30.  Table  30.25-1:  Delete 
tat>le    (tieallti   safety    haz- 

30.  Table  30.25-1    Delete 
table   (health   safety    haz- 

153.  Table  i:  Add  to  table 


46  CFR  153.  Table  1:  Reduced  re- 
quirements. 

46  CFR  153.  Table  1:  Type  IK  to  II 
Cargo  containment  system 

46  CFR  153,  Table  1:  Type  III  to  II 
Cargo  containment  system 
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TABt£  OF  "Upgrade"  Changfs— Continued 

Cargo  Name 

Pollution  Category 

Comments 

Oamci 

Proposed 

Current           Proposed 
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Melhyt  alcohol „  f4o  change 

Motor   luel    anii-lmock -Con\poun<3s  No  change 
(contamtng  lead  alkyts). 

(0-,  p-)N(tfotoluene No  change 

Octyl  acetate No  change 

Pentane  (aM  Isomers) No  change 


Pentene  (aN  isomers) No  diange 

Perchloroethylene No  change  

Piner>e . _.!_..    1.  aJpha-Pinene _ 

2.  beta-Pinene 

Polypropylene  glycol  methyl  ether  ....    Polyt2-8)a)kylene 

monoalkyl(Cl-C5)  ether. 
PropnonaWehyde No  change  


glycol 


iso-Propylt)enzene  

n-Propylt)en2ene „ „ 

Propylene  oxide 

Sodium    hydrogen    sulfite    solution 
(35%  or  Jess). 

Sodium  siUcatB  sotutioa 

Sultolane  

1 .2.3.5- Tetramethylt)en2ene  

Irtdecapoic  acid 

Tnethylene  glycol  butyl  ether 

Triethyl  phosphite  


Propytt)enzene  (all  isomers)  

Propylbenzene  (all  isomers)  

No  change  

Sodium    hydrogen    sulfite    solution 

(45%oriess). 

No  char>ge  .-. 

No  change  ..._ 

Tetramethylbenzerie  <all  isomers)  ... 

No  change  :. 

Po»y(2-8)alkylene  glycol 

nx>noalk{rl(Ci-Ofii)  eiher.    . 
No  change 


m 

Mo  change 

C 

D 

Nortiat^ge 

No  change 

No  change 

B 
B 

in 


B 
C 
D 


Trimethylbenzene  (all  isomers)  No  change  _ 

Undecanoic  aad No  change  _ 

iso-Vaieraldehyde  Valecaldehyde  (ail  rswtiers) 

n-Va!erakJehyde .- Vaieraldehyde  (all  isomers) 

Valeraldehyde  (iso-.  n-)  ValeraHdehyde  (all  isomers) 


D 
III 
C 
lit 


B 

C 
No  char^ 

O 

Not 
appticatote 


D 
No  change 

'  "   B 

C 
No  change 

No  change 

No  change 

A 
B 
D 


A 
A 

C 


C 

o 

A 

a 

D 

B 

A 

B 

No  change 

C 

Mot 
applicable 


46  CFR  153,  Table  J:  Type  II  to  I 
Cargo  comaifjment  system. 

46  CFR  153.  Table  1:  Add  to  table. 
46  CFR  153.  Table  1:  Additional  re 

pmrement. 
46  Cf  R  153.  Table  1:  Additional  re 

quireraenl 
46  CFR  153.  Table  1:  Vent  height 

4m  to  B/3;  additional  requirement 


46  CFR  153.  Table  1. 
qutrements. 


Additional  re- 


46  CFR  153.  Table  l:  Add  to  table 


46  CFR  I53w  Table  1:  Add  to  table 


46  CFR  153.  TatJie  1 :  Additional  re- 
quirements. 


46  CFR  153.  Table  1- 
46  CFR  153,  Table  1. 
46  CFR  iSl.TaWe  I5li». 


Because  tl»  United  States  is  a  party 
to  the  International  Convention  for  the 
Prevention  of  Pollution  from  Ships. 
197.1  as  modified  by  the  protocol  of 
1978  relating  thereto  (MARPOL  73/78). 
these  amendments  are  required  to 
ensure  that  the  Coast  Gunrl  regulations 
are  coasi^ent  with  revisions  to  IMO's 
chemical  codes,  which  took  effect  July 
1. 1994.  Accordingly,  the  Coast  Guard 
finds  that  good  cause  exists  luider  5 
IJLS.C  553(bJ  to  publish  this  rule 
without  opportunity  for  com.nent.  On 
May  24.  1993.  in  an  appendix  to  the 
9aik  Hazardous  N4aterials  KPRM  (58  FR 
29937),  tiie  puMic  w«s  notified  of  the 
IMO  revisions  that  are  being  adopted 
into  Coast  Guard  regulations  by  this 
final  rule. 

Fatare  rvlemakiiig 

The  IMO  reevaluated  the  Pol.  Cat.  and 
iiup  type  of  a  oasiber  of  entries  based 
upon  revised  Hazard  Prtrfiles  from  the 
Werking  Croup  on  the  Evaluation  of  ttie 
Hazards  of  Harmful  Substanres  Carried 
hv  Ships  (EHSJ,  EHS  28  meeting  held  in 


February  1993.  This  action  resulted  in 
several  entries  in  the  IMO's  Chemical 
Codes  having  their  Pol.  Cat  or  carriage 
requirements  "downgraded"  or 
"upgraded".  All  "downgrades"  have 
been  incorporated  into  Coast  Guard 
regulations  by  the  final  rule,  CGO  92- 
100  published  April  11. 1994.  The 
"upgrades"  from  the  EHS  28  meeting 
will  be  incorporated  into  Coast  Guard 
regulations  by  a  future  rulemaking.  A 
new  Table  of  "Upgrades",  as  are  known 
at  this  time  is  set  out  in  Appendix  I  to 
this  rulemaking  for  the  information  of 
interested  parties. 

Regulatory  Assessment 

This  rulemaking  is  not  a  significant 
regulator>'  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  aa  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3}  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
Department  of  Transportation 
Reg'ilatory  Policies  and  Procedures  (44 


FR  11040:  February  26. 1979).  Tlie  Coast 
Gtiard  expects  the  economic  impact  of 
this  final  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  is  unnecessary. 

This  rulemaking  is  largely 
administrative  in  nature  and  updates 
the  chemical  tables  by  adding  cargoes 
recently  authorized  by  the  Coast  Guard 
or  added  to  the  IMO  Chemical  Codes 
and  makes  other  non-substantive 
editorial  changes  and  corrections.  Some 
costs  are  associated  with  the  changes 
instituted  by  the  !MO.  Many  U.S. 
flagged  tank  ships  covered  by  these 
regulations  are  already  in  compliance 
with  these  requirements  which  coincide 
with  existing  regulatory  requirements. 

The  Coast  Guard  has  idmtified  costs 
associated  with  the  "upgrade"  h-om 
open  or  restricted  gauging  to  closed 
gauging.  However,  be«t«e  of  the 
marine  vapor  control  systems 
regulations  (final  rule  CGD  88-102.  55 
FR  25396.  June  21. 1990),  the  Coast 
Guard  has  reason  to  believe  that  most 


U.S.  tank  ves^eis^arge  or  ship 
certificated  to  carry  any  commodity 
affected  by  this  rulemaking,  will  have  or 
is  having  its  gauging  refitted  to  be  in 
compliance  with  the  vapor  control 
regulations.  A  sampling  of  barge 
operators  and  tank  ship  operators 
supports  this  position. 

Because  of  the  IMO  requirements 
which  "upgrade"  "motor  fuel  anti- 
knock compounds"  from  the  current 
ship  type  II  to  ship  type  I,  there  may  be 
an  economic  impact  on  vessels 
certificated  to  carry  this  material.  No 
U.S.  flagged  vessels  are  certificated  to 
carry  this  material.  World-wide  there 
are  six  vessels  certificated  to  carry  this 
commodity,  of  which  four  are  operated 
by  a  U.S.  company,  the  remaining  two 
are  operated  by  an  overseas  company. 
All  six  vessels  are  certificated  under 
foreign  flags;  four  Liberian  and  two 
Norwegian.  These  ships  currently  may 
meet  the  requirements  of  ship  type  I 
vessels,  in  which  case,  there  will  be  no 
economic  impact.  However,  the  Coast 
Guard  has  no  information  i)n  these 
foreign  flagged  vessels  to  indicate 
whether  the  ships  certificated  to  carry 
this  material  currently  meet  those 
.  requirements. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
15  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities,  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
govenuTiental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  does  not  require  a  general  notice  of 
proposed  rulemaking  and,  therefore,  is 
exempt  from  the  requirements  of  the 
Act.  Although  this  rule  is  exempt,  the 
Coast  Guard  has  reviewed  it  for 
potential  impact  on  small  entities. 

This  final  rule  is  largely 
administrative  in  nature.  Some  costs  are 
associated  with  the  IMO  requirments 
implemented  by  this  final  rule.  As 
discussed  above,  most  U.S.  flagships 
that  are  covered  by  this  rulemaking  are 
in  compliance  with  this  rule  due  to 
existing  regulatory  requirements. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  ef  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  oflnfonnation 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 


Paperwork  Reduction  Act  (44  U-S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the  . 
principles  and  criteriacontained  in 
Executive  Order  12612  and  has 
determined  that  this  rulemaking  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  This 
rulemaking  is  largely  administrative  in 
nature  and  will  merely  update  current 
chemical  tables  in  Coast  Guard 
regulations  and  will  have  no  Federalism 
implications.  However,  the  authority  to 
implement  the  requirements  of  this  rule 
has  been  committed  to  the  Coast  Guard 
by  Federal  statutes  and  the  importance 
of  uniform  requirements  in  the  carriage 
of  bulk  hazardous  cargo  aboard  ships 
moving  from  port  to  port  requires  that 
the  Coast  Guard  preempt  conflicting 
State  and  local  requirements  in  the  same 
subject  area. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  action  is  categorically  excluded 
from  further  environmental 
documentation.  This  rulemaking  is  an 
administrative  update  of  current  tables 
to  add  chemicals  already  approved 
under  Coast  Guard  regulation  or 
international  law.  Any  impact  on  the 
environment  will  be  positive  because 
the  carriage  requirements  established  by 
the  IMO  could  result  in  a  reduction  in 
maritime  pollution  from  tankships.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
"ADDRESSES." 

List  of  Subjects 

46  CFR  Part  30 

Cargo  vessels,  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Fart  150 

Hazardous  materials  transportation. 
Marine  safety.  Occupational  safety  and 
health,  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  151 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety.  Reporting 
and  recordkeeping  requirements,  Water 
pollution  control. 


46  CFR  Part  153 

Administrative  practice  and 
procediu-e.  Cargo  vessels.  Hazardous 
materials  transportation,  Marine  safety, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  30. 150. 151.  and  153  as 
follows: 

PART  30— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306.  3703;  49  U.S.C. 
App.  1804;  49  CFR  1.45,  1.46;  Section  30.01- 
2  also  issued  under  the  authority  of  44  U.S.C 
3507. 

§  30.25-1    [Amended] 

2.  In  table  30.25-1.  remove  the 
following  entries  in  their  entirety:  "2- 
Ethoxyethanol".  "Ethylene  glycol  butyl 
ether".  "Ethylene  glycol  tert-butyl 
ether",  "Ethylene  glycol  ethyl  ether,  see 
2-Ethoxyethanor'.  "Ethylene  glycol 
isopropyl  ether",  and  "Ethylene  glycol 
methyl  ether". 

3.  Table  30.25-1  is  amended  further  as 
follows: 

a.  In  the  "Cargoes"  column,  remove 
the  words  "(iso-.  n-)  Butyl  acetate"  and 
add.  in  their  place,  the  words  "(iso-, 
n-)  Butyl  acetate,  see  Butyl  acetate  (all 
isomers) '. 

b.  In  the  "Cargoes"  column,  remove 
the  words  "sec-Butyl  acetate"  and  add. 
in  their  place,  the  words  "sec-Butyl 
acetate,  see  Butyl  acetate  (all  isomers)" 
and,  in  the  "Pollution  Category"  column 
for  the  new  entry,  remove  the  letter  "D  ' 
and  add,  in  its  place,  the  letter  "C  '  in 
boldface  type. 

c.  In  the  "Cargoes"  column,  remove 
the  words  "Cumene  (see  also  iso- 
Propylbenzene)"  and  add.  in  their  place, 
the  words  "Cumene  {isopropylbenzene), 
see  Propylbenzene  (all  isomers)  '  and. 
in  the  "Pollution  Category"  column  for 
the  new  entry,  remove  the  letter  "B" 
and  add,  in  its  place,  the  letter  "A"  in 
boldface  type. 

d.  For  the  entry  "Diethylbenzene",  in 
the  "Pollution  Category"  column, 
remove  the  letter  "C"  and  add,  in  its 
place,  the  letter  "A"  in  boldface  type. 

e.  For  the  entry  "Diethylene  glycol", 
in  the  "Pollution  Category"  colimin, 
remove  the  number  "III"  and  add.  in  its 
place,  the  letter  "D"  in  boldface  t\  pe. 

f.  In  the  "Cargoes"  column,  remove 
the  words  "Diethylene  glycol  butyl 
ether"  and  add.  in  their  place,  the  words 
"Diethylene  glycol  butyl  ether,  see 
Poly(2-8)alkylene  glycol  monoalkyKCl- 
C6)  ether"  and,  in  the  "Pollution 
Category"  column  for  the  new  entrv. 
remove  the  number  "III"  and  add,  in  its 
place,  the  letter  "D"  in  boldface  type. 
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g.  In  the  "Cargoes"  column,  remove 
the  words  "Diethylene  glycol  ethyl 
ether"  and  add.  in  their  place,  the  words 
"Dietbylene  glycol  ethyl  ether,  see 
Poly(2-8)alkyIene  glycol  inonoalkyl(Cl- 
Cej'ether"  and,  in  the  "Pollution 
Category"  column  for  the  new  entry, 
remove  the  number  "HI"  and  add,  in  its 
place,  the  letter  "D"  in  boldfiace  type. 

h.  For  the  entry  *'Ethylbenzene",  in 
the  "Pollution  Category"  column, 
remove  the  letter  "C"  and  add,  in  its 
place,  the  letter  "B"  in  boldface  type. 

i.  For  the  entry  "Ethylene  glycol 
methyl  ether  acetate",  in  the  "Pollution 
Category"  column,  remove  the  letter 
"D"  and  add,  in  its  place,  the  letter  "C" 
in  boldface  type. 

j.  For  the  entry  "Methyl  alcohol",  in 
the  "Pollution  Category"  column. 
remove  the  number  "IIP  and  add,  in  its 
place,  the  letter  "D"  in  boldface  type. 

k.  For  the  entry  '*Octyl  acetate",  in  the 
"Pollution  Category"  column,  remove 
the  letter  "D",  aind  add,  in  its  place,  the 
letter  "C"  in  boldface  type. 

L  In  the  "Cargoes"  column,  remove 
the  word  "Pinene".  and  add.  in  its 
place,  the  words  "Pinene,  see  the  alpha- 
orbeta-  isomers"  and,  in  the  "Pollution 
Category"  column  for  the  new  entry, 
remove  the  letter  "B". 

m.  In  the  '*Cargoes"  column,  remove 
the  words  "Polypropylene  glycol  methyl 
ether"  and  add,  in  their  place,  the  words 
"Polypropylene  glycol  methyl  ether,  see 
Po(yf2-8)aikyiene  glycol  monoalkyl((^- 
C6)  ether"  and.  in  the  "Tollution 
Category"  column  for  the  new  entry 
remove  the  number  "HI"  and  add.  in  its 
place,  the  letter  "D"  in  boldface  type. 

n.  hi  the  "tZargoes"  column,  remove 
the.  words  "iso-Propylbenzene  (see  aho 
Cumene)"  and  add.  in  their  place,  the 
words  "iso-Propylbenzene  (cumene), 
see  PropyB)enzene  (all  isomers)"  and, 
in  the  "Pollution  Category"  column  for 
the  new  entry  remove  the  letter  "B"  and 
add.  in  its  place,  the  letter  "A"  in 
boldface  type. 

o.  In  the  "Cargoes"  column,  remove 
the  words  "n-PropyJbenzene"  and  add, 
in  their  place,  the  words  "n- 
Propylbenzene.  see  Propylbenzene  (all 
isomers)"  and,  in  the  "Pollution 
Category"  column  for  the  new  entry, 
remove  the  letter  "C"  and  add.  in  its 
place,  the  letter  "A"  in  boldface  type. 

p.  In  the  "Cargoes"  column,  remove 
the  words  "Sodium  acetate.  Glycol, 
Water  mixture  (coHtaoiiag  1%  or  less, 
Sodium  hydroxide)"  and  add,  in  their 
place,  the  words  "Sodium  acetate. 
Glycol.  Water  mixture  (containing  t% 
or  less.  Sodium  hydroxide)  [i/ 
flammable  or  combustible)". 

q.  For  the  entry  "Sulfolane".  in  the 
"Pollution  Cate(jor>"  coluioa.  remove 


the  number  "III"  and  add.  in  its  place. 

the  letter  "D"  in  boldface  type. 

r.  For  the  entry  "Tridecanoic  acid",  in 
the  "Pollution  Category"  column, 
remove  the  number  "lU"  and  add,  in  its 
place,  the  letter  "B"  in  boldface  type. 

s.  In  the  "Cargoes"  column,  remove 
the  words  "Triethylene  glycol  butyl 
ether"  and  add,  in  their  place,  the  words 
"Triethylene  glycol  butyl  ether,  see 
Poly(2-8)alkyTene  glycol  monoalkyUCl- 
C6)  ether"  and,  in  the  "Pollution 
Category"  column  for  the  new  entry, 
remove  the  number  "HT'  and  add,  in  its 
place,  the  letter  "D"  in  boldface  type. 

t.  In  the  "Cargoes"  column,  remove 
the  vrards  "Trimethylbenzenes  (all 
isomers)"  and  add,  in  their  place,  the 
words  'Trimethylbenzene  (all  isomers)" 
in  boldface  type  and,  in  the  "Pollution 
Category"  column  for  the  new  entry, 
remove  the  letter  "B"  and  add,  in  its 
place,  the  letter  "A"  in  boldface  type. 

4.  Table  30.25-1  is  amended  further  as 
follows: 

a.  In  the  "Cargoes"  column,  remove 
the  entry  for  "Dialkyl(C7-Cl3) 
phthalates"  and  add,  in  its  place,  the 
entry: 

"Dialkyl(C7-Cl3)  phthalates 
Including: 

DJisodecyi  phthalate 
Diisoaonyl  phthalate 
Dinonyi  phthalate 
Ditridecyl  phthalate 
Diundecyl  phthalate" 

b.  In  the  "Cargoes"  colunm,  remove 
the  words  "Poly(2-8)alkylene  glycol 
monoalkyl(Cl-C6)  ether"  and  add,  in 
their  place  the  words: 
"Polyt2-8)alkylene  glycol 
monoalkyl(Cl-C6)  ether 

Including: 

Diethylene  glycol  butyl  ether 
Diethylene  glycol  ethyl  ether 
Diethylene  glycol  n-hexyf  ether 
Diethylene  glycol  methyl  ether 
Diethylene  glycol  n-propyl  ether 
Di propylene  glycol  butyl  ether 
Dipropylene  glycol  methyl  ether 
Polypropylene  glycol  methyl  ether 
Triethylene  glycol  butyl  ether 
Triethylene  glycol  ethyl  ether 
Triethylene  glycol  methyl  ether 
Tripropylene  glycol  methyl  ethef 

c.  In  the  "Cargoes"  column,  remove 
the  words  "Poly(2-8)alkylene  glycol 
monoalkyl(Cl-C6)  ether  acetqte"  and 
add,  in  their  place,  the  words: 
"Poly<2-8)all^'lene  glycol 
monoalkyi(Cl-C6)  ether  acetate 

Including: 

Diethylene  glycol  butyl  ether  acetate 
Diethylene  glycol  ethyl  ether  acetate 
Diethylene  glycol  methyl  ether 
acetate" 

d.  In  the  "Catgaes"  column,  remove 
the  words  "Propylene  glycol  monoalkyl 


ether"  and  add,  in  their  place,  the 

words; 

"Propylene  glycol  monoalkyl  ether 
Including: 
n  -Propoxypmpanol 
Propylene  glycol  n-butyl  ether 
Propylene  glycol  ethyl  ether 
Propylene  glycol  methyl  ether" 
5.  In  table  30.25-1,  add  the  following 

new  entries  in  chemically  proper 

alphabetized  order 

Table  30.25-1— 4jst  of  Flammable 
AND  Combustible  Bulk  Liquid 
Cargoes 
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Cargoes 


PoNulion 
Category 


Butyl  acetate  (an  isomers)  I  C 

•                          •                          •  • 

alpha-Pinene  |  A 

beta-Pinena  I  B 

•             •             •  • 

Propyttmazene  (aN  isomers)  1  A 


6.  In  the  footnote  to  Table  30.25-1. 
remove  the  words  "Items  with  a  bullet 
(•)  or  in  boldface  are  changes  per  CGO 
92-100"  and  insert  the  words  "Items 
with  a  bullet  (•)  or  in  boldface  are 
changes  since  October  1, 1993",  in  their 
place. 

7.  In  the  footnote  to  Table  30.25-1. 
add  the  words  "Note:  See  Table  2  of  Part 
153  for  additional  cai^goes  permitted  to 
be  carried  by  tank  barge."  to  precede  the 
phrase  "Explanation  of  Symbols;". 

PART  151— BARGES  CARRYINQ  BUUC 
UQUIO  HAZARDOUS  MATERIAL 
CARGOES 

8.  The  authority  citation  for  Pan  151 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1903.  46  U.S.C. 
3703;  49  CFR  1.46. 

9.  Section  151.05-2  is  added  to  read 
as  follows: 

§  151.05-2    Compliance  with  requirements 
for  tank  barges  carrying  benzsrw  and 
beruene  containing  cargoes,  or  butyi 
acrytate  cargoes. 

A  tank  barge  certificated  to  carry 
benzene  and  benzene  containing  cargoes 
or  butyl  acarylate  cargoes  must  comply 
with  the  gauging  requirement  of  Table 
151.05  of  this  part  by  August  15, 1998. 

Table  151.05  [Amended] 

10.  In  table  151.05.  for  the  four  entries 
"Benzene",  "Benzene  hydrocarbon 
mixture  (containing  Acetylenes)  (having 
10%  Benzene  or  more)".  "Benzene 
hydrocarbon  mixtures  (having  10% 
Benzene  or  moref,  and  "Benzene, 
Toluene,  Xylene  mixtures  (having  10% 
Benzene  or  nwre)" ,  in  the  "Gau^ng 


device"  column,  remove  the  word 
"Restr."  and  add,  in  its  place,  the  word 
"Closed"  in  bold  face  type  and,  in  the 
"Special  requirements"  column  remove 
"151"  wherever  it  may  appear  . 

11.  In  table  151.05  column  remove  the 
words  "Ethylene  glycol  monoalkyl 
ether"  and  add,  in  their  place,  the 
words: 

"Ethylene  glycol  monoalkyl  ethers 
Including: 
2-Ethoxyethanol 
Ethylene  glycol  butyl  ether 
Ethylene  glycol  tert-butyl  ether 
Ethylene  glycol  ethyl  ether 
Ethylene  glycol  methyl  ether 
Ethylene  glycol  n-propyl  ether 
Ethylene  glycol  isopropyl  ethef ' 

12.  In  table  151.05,  in  the  "Electrical 
Hazard  class-group"  column,  replace 


the  current  listing  with  the  new  listing, 
in  boldface  type  to  read  as  follows: 


Cargo  name 


Acetone  cyanoiiydrin 

Adiponitrile 

Aniline 

Dichloromettiane 

2,2'-DJctiloroett>yl 

ett>er 
Ethianotamine 
2-Ethylhexyl  acrylate 
Ethylibene 

norbomene 
Formaldetiyde  soiu- 

tJon  (37%  to  50%) 
2-Methyl-5- 

ethylpyridine 
Phenol 
Phttialic  anhydrkJe 

(molten) 


Current 


l-C 
UA 

NA 

NA 


New 


NA 

l-D 

NA 

l-D 

NA 

i-D 

NA 

»-D 

l-D 

i-C 

NA 

l-D 

NA 

l-D 

l-C 

NA 

Cargo  name 

Currant 

New 

Tetraethylenepenl- 

NA 

l-C 

amtne 

Toluene 

NA 

l-D 

(Sisocyanate 

1,2.3- 

NA 

l-D 

Trichioropropane 

Triettianolamlne 

NA 

l-C 

Triettiylenetetramine 

NA 

l-C 

1-6 

»-D 

l-D 
l-D 


13.  In  table  151.05,  remove  the 
following  entries  in  their  entirety: 

(a)  iso-Butyl  acrylate 

(b)  n-Butyl  acrylate 

(c)  Valeraldehyde  (iso-,  n-) 

14.  In  table  151.05,  add  the  following 
new  entries  in  chemically  proper 
alphabetized  order 
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15.  In  the  footnote  to  Table  151.05, 
remove  the  words  "Items  with  a  bullet 
(•)  or  in  boldface  are  changes  per  CGD 
92-100"  and  insert  the  words  "Items 
with  a  bullet  (•)  or  in  boldface  are 
changes  since  October  1, 1993",  in  their 
place. 

§  151.12-5    [Amended] 

16.  In  §  151.12-5,  remove  ttie  word 
"Ethylcyclobexyl-amine"  and  add,  in  its 
place,  the  word  "N-Ethylcyclohexyl- 
amine";  remove  the  words 
"Polyethylene  polyamine",  aiid  add,  in 
th^ir  place,  the  words  "Polyethylene 
polyamines";  and  remove  the  entries 
"Propylene  oxide"  and  "n- 
Valeraldehyde". 

PART  153— SHIPS  CARRYING  BULK 
LIQUID,  LIQUEFIED  GAS,  OR 
COMPRESSED  GAS  HAZARDOUS 
MATERIALS 

17.  The  authority  citation  for  Part  153 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  49  CFR 
1.46.  Section  153.40  issued  under  49 
U.S.C.  1804.  Sections  153.470  through 
153.491,  153.1100  through  153.1132, 
and  153.1600  through  153.1608  also 
issued  under  33  U.S.C.  1903(b). 

§  153.560    [Amended] 

18.  The  section  heading  to  §  153.560 
incorrectly  redesignated  as  §  153.60  at 
59  FR  17028,  April  11,  1994,  is  revised 
to  read  as  follows: 

§  153.560    Speciat  requirements  lor 
Alkyl(C7-C9)  nitrates. 

19.  Section  153.565  is  added  to  read, 
as  follows: 

§  153.565    Special  requirement  for 
temperature  sensors. 

If  a  cargo  listed  in  table  1  of  this  part 
refers  to  this  section,  temperature 
sensors  must  be  used  to  monitor  the 
cargo  pump  temperature  tb  detect 
overheating  due  to  pump  failures,  when 
carrying  that  cargo. 

20.  Se<;tion  153.1052  is  revised  to  read 
as  follows: 


§  153.1052 
acid  tanks. 


Carriage  of  other  cargoes  in 


No  person  shall  load  or  carry  other 
Mrgoes  in  a  cargo  containment  system 
of  a  U.S.  flag  ship  endorsed  to  carry 
sulfuric  acid,  hydrochloric  acid,  or 
phosphoric  acid  with  out  specific 
authorization  from  the  Commandant  (G- 
MTH). 

Table  1  [Amended] 

21.  In  table  1  to  part  153,  in  the  "IMO 
Annex  II  pollution  category"  column, 
replace  the  current  listing  with  the  new 


listing,  in  boldface  type  to  read  as 
follows: 


Cargo  name 

Current 

New 

Crotonaldehyde 

B 

A 

Diett>anolamtne 

III 

D 

Diettiylbefuene 

C 

A 

EpicWorohydnn 

C 

A 

Ethylbenzene 

C 

B 

{0-,  p-)  Nitrotoluene 

C 

B 

Trimethyttjenzene 

B 

A 

(all  isomers) 

Undecanoic  acid 

C 

B 

22.  In  table  1.  for  the  entries  listed 
below,  in  the  "Gauge"  column,  remove 
thp  word  "Ojjen"  and  add,  in  its  place, 
the  word  "Restr",  in  boldface  type: 

a.  Butyfaldehyde  (all  isomers) 

b.  Camphor  oil 

c.  Styrene  (monomer} 

d.  Vinyl  acetate 

23.  In  table  1  to  part  153.  for  the 
entries  listed  below,  in  the  "Special 
requirements"  column  add,  in 
numerical  order,  ".409",  in  boldfa«» 
type: 

a.  Acetic  acid 

b.  Acetic  anhydride 

c.  Acetonitrile 

d.  Acrylic  acid 

e.  n-Butyl  ether 

f.  Butyl  methacrj'late 

g.  Cresylate  spent  cau-stic 
h.  Cyclohexanone 

i.  Cyclohexylamine 

j.  Dibutylamine      '      . 

k.  Diethylamine 

1.  Diethylethanolamine 

m.  Diethyl  sulfate 

n.  Dimethylamine  solution  (45%  or 
less) 

o.  Dimethylethanolamine 

p.  Dimethylformamide 

q.  Diphenylol  propane- 
epichlorohydrin  resins 

r.  Dodecylamine.  Tetradecylanjine 
mixture 

8.  Ethylamine 

t.  Ethylenediamine 

u.  Ethyl  methacrylate 

V.  Formaldehyde  (50%  or  more). 
Methanol  mixtures 

w.  Formaldehyde  solution  (37%  to 
50%) 

X.  Formic  acid 

y.  Furfural 

z.  Hexamethyleneimine 

aa.  Isophorone  diisocyanale 

bb.  Isoprene 

cc.  Laurie  acid 

dd.  Methyl  methacrylate 

ee.  Morpholine 

ff.  o-Nitrophenol  {molten) 

gg.  1-  or  2-Nitropropane 

hh.  Nitropropane  (60%),  Nitroethane 
(40%)  mixture 

it.  Noxious  liquid,  N.F.  (11) 

jj.  Noxiou.«;  liquid,  N.F.  (12) 


kk_  Paraldehyde 
II.  1.3-Pentadiene 
mm.  Propionaldehyde 
nn.  Propionic  add 
oo.  Tetrahydrofuran 
pp.  Triethylamine 
qq.  Triethyl  phosphite 
rr.  7-Undecyl  alcohol 
ss.  Vinyl  acetate 

24.  In  table  1  to  part  153,  for  the 
entries  listed  below,  in  the  "Special 
requirements"  column,  remove  the 
word  "None"  and  add.  in  its  place,  the 
number  ".409".  in  boldface  type: 

a.  Butene  oligomer 

b.  Dimethyl  naphthalene  sulfonic 
acid,  sodium  salt  solution 

c.  Heptyl  acetate 

d.  Naphthalene  sulfonic  acid,  sodium 
salt  solution  (40%  or  less) 

,  e.  hfoxious  liquid,  N.F.  (9) 

Table  1  [Amended] 

25.  Table  1  to  part  153  is  amended 
further  as  follows: 

a.  For  the  entry  "Benzene 
hydrocarbon  mixtures  (hax'ing  10% 
Benzene  or  moref,  in  the  "Gauge" 
column,  remove  the  word  "Restr"  and 
add,  in  its  place,  the  word  "Closed",  in 
boldface  type  and,  in  the  "Special 
requirements"  column  add.  in 
numerical  order.  ".409",  in  bold  face 
type. 

b.  For  the  entry  "Benzene,  Toluene, 
Xylene  mixtures  (having  10%  Benzene 
armorer',  in  the  "Gauge"  column, 
remove  the  word  "Restr"  and  add,  in  its 
place,  the  word  "Closed",  in  boldface 
type  and,  in  the  "Special  requirements" 
column  add.  in  numerical  order,  ".409", 
in  bold  face  type. 

c.  For  the  entry  "Calcium 
hypot;hlorite  solution  (15%  or  less)",  in 
the  "Special  requirements"  column, 
remove  the  number  ".238(d)"  and  add, 
in  its  place,  the  number  ".2.36(a),  (b)", 
in  boldface  type. 

d.  For  the  entry  "Calcium 
hypochlorite  solution  (more  than 
15%)".  in  the  "Special  requirements" 
column,  remove  the  number  ".238(d)" 
and  add,  in  its  place,  the  numbers 
".236(a).  (b)"  and  ".409",  in  boldfac;e 
type. 

e.  For  the  entry  "2.4-Dichloro- 
phenoxyacetic  acid,  dimethylamine  salt 
.solution",  in  the  "Special  requirements" 
column,  add,  in  numerical  order, 

■.236(a),  (b).  (c).  (g)".  in  bold  face  type 

f.  For  the  entry  "2.4-Dichloro- 
phenoxyacetic  acid, 
triisopropanolamine  salt  solution",  in 
the  "Special  requirements"  column  add. 
in  numerical  order,  ".236(a),  (b).  (c), 
(g)",  in  bold  face  type. 

g.  For  the  entry  "Dinitrotoluene 
(molten) '.  in  the  "IMO  Annex  II 
pollution  category"  column,  remove  the 
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letter  "B"  and  add.  in  its  place,  the 
letter  "A",  in  boldface  type  and.  in  the 
"Special  requirements"  column,  remove 
".440".  and  ".908(a).  (b)". 

h.  For  the  entry  "Dodecyl  diphenyl 
ether  disulfonate  solution",  in  the  "IMO 
Annex  II  pollution  category"  column, 
remove  the  letter  "B"  and  add.  in  its 
place,  the  letter  "A",  in  boldface  type 
and.  in  the  "Cargo  containment  system" 
column,  remove  the  number  "III"  and 
add.  in  its  place,  the  number  "11",  in 
boldface  type  and.  in  the  "Special 
requirements"  column,  remove  ".440", 
".488".  and  ".908(a)". 

i.  For  the  entry  "Ethylene  oxide  (30% 
or  less).  Propylene  oxide  mixture",  in 
the  "IMO  Annex  II  pollution  category" 
column,  remove  the  letter  "D"  and  add. 
in  its  place,  the  letter  "C".  in  boldface 
type  and.  in  the  "Haz."  column,  remove 
the  letter  "S"  and  add.  in  its  place,  the 
letters  "S/P",  in  boldface  type. 

j.  For  the  entry  "2-Ethyl-3- 
propylacrolein",  in  the  "IMO  Annex  II 
pollution  category"  column,  remove  the 
letter  "B"  and  add,  in  its  place,  the 
letter  "A",  in  boldface  type  and.  in  the 
"Special  requirements"  column,  remove 
".440".  and  ".908(b)". 

k.  For  the  entry  "Isophorone 
diisocyanate",  in  the  "Cargo 
containment  system"  column,  remove 
the  number  "III"  and  add,  in  its  place, 
the  number  "11",  in  boldface  type  and, 
in  the  "Special  requirements"  column 
add,  in  numerical  order.  ".409"  and 
".525",.  in  bold  face  type. 

1.  For  the  entry  "Metam  sodium 
solution",  in  the  "Cargo  containment 


system"  column,  remove  the  number 
"III"  and  add.  in  its  place,  the  number 
"11".  in  boldface  type. 

m.  For  the  entry  "Motor  fuel  anti- 
knock compound  (containing  lead 
alkyls)".  in  the  "Cargo  containment 
system"  column,  remove  the  number 
"11"  and  add.  in  its  place,  the  number 
"I",  in  boldface  type. 

n.  For  the  entr>'  "Pentane  (all 
isomers)",  in  the  "Special 
requirements"  column  add.  in 
numerical  order.  ".372",  in  bold  face 
type. 

o.  For  the  entry  "Pentene  (all 
isomers)",  in  the  "Special 
requirements"  column  add.  in 
numerical  order,  ".372",  in  bold  face 
type. 

p.  For  the  entry  "Perchloroethylene", 
in  the  "Vent  height"  column,  remove 
the  number  "4m"  and  add,  in  its  place, 
the  number  "B/3".  in  boldface  type  and. 
in  the  "Special  requirements"  column 
add.  in  numerical  order,  ".409".  in  bold 
face  type. 

q.  For  the  entry  "Propionaldehyde". 
in  the  "IMO  Annex  II  pollution 
category"  column,  remove  the  letter  "D" 
and  add,  in  its  place,  the  letter  "C",  in 
boldface  type  and,  in  the  "Haz." 
column,  remove  the  letter  "S"  and  add, 
in  its  place,  the  letters  "S/P",  in 
boldface  type,  and  in  the  "Special 
requirements"  column  add,  in 
numerical  order,  ".409",  in  bold  face 
type. 

r.  For  the  entry  "Propylene  oxide",  in 
the  "IMO  Annex  II  pollution  category" 
column,  remove  the  letter  "D".  and  add. 


in  its  place,  the  letter  "C",  in  boldface 
type,  and  in  the  "Haz."  column,  remove 
the  letter  "S".  and  add.  in  its  place,  the 
letters  "S/P",  in  boldface  type. 

s.  For  the  entry  "Sodium  hydrogen 
sulfite  solution  (35%  or  less)",  in  the 
"Cargo  name"  column,  remove  the 
words  "(35%  or  less)",  and  add,  in  their 
place,  the  words  "(45%  or  less)",  in 
boldface  type. 

-  t.  For  the  entry  "Triethyl  phosphite", 
in  the  "IMO  Annex  II  pollution 
category"  column,  remove  the  symbol 
"i"  and  add.  in  its  place,  the  letter  "B", 
in  boldface  type  and.  in  the  "Haz." 
column,  remove  the  letter  "S",  and  add, 
in  its  place,  the  letters  "S/P",  in 
boldface  type,  and  in  the  "Special 
requirements"  column  add.  in 
numerical  order,  ".409",  in  bold  face 
type.  - 

Table  1  [Amended] 

26.  In  table  1  to  part  153,  remove  the 
following  entries  in  their  entirety: 

a.  (iso-.  n-)  Butyl  atetate 

b.  (iso-,  n-)  Butyl  acrylate 

c.  n-Butyl  butyrate 

d.  iso-Butyl  isobutyrate 

e.  Cumene 

f.  Pinene    - 

g:  n-Propylbenzerie      , 
h.  1,2,3.5-Tetramethylbenzene 
i.  iso-Valeraldehyde 
j.  n-Valeraldehyde 

27.  In  Table  1  to  part  153.  add  the 
following  new  entries  in  chemically 
proper  alphabetized  order: 


Table  1.— Summary  of  Minimum  Requirements 


Cargo  name 


IMO 
Annex  II 
pollution 
category 


Haz. 


Car^ 

contain-       Vent 
ment        heigtit 
system 


Vent 


Fire 
system 


Special  requirements  in  46  CFR 
Part  153 


Elec- 
trical 
tiazard 
class 
and 
group 


a. 


J 


(iso-.  n-)  Butyl  acetate,  see 
Butyl  acetate  (all  iso- 
mers). 

Butyl  acetate  (all  isomers)  . 

(iso-,  rv)  Butyl  acrylate. 
see  Butyl  acrylate  (all 
isomers). 

Butyl  acrylate  (all  isomers) 


n-Butyl  butyrate,  see  Butyl 

butyrate  (all  isomers). 
Butyl  butyrate  (ail  isomers) 


Ill 


4m       PV  Restr       A  .409 


l-D 


S/P 


4m        PV 


Restr 


.409.  .526,  .912(a)(1).  .1002(a),  (b).     l-D 
.1004. 


Ill 


4m       PV  Restr      A  .409 


1-0 
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Table  1.— Summary  of  Minimum  Requirements— Continued 


Cargo  name 


IMO 

Annex  II  l,  uuiii<ih 

pollution  '^'^-         ment        t>eight 
category  system 


Cargo                                           -       Fire  nj^, 

contain-      Vent        ^^^^      Gauae     f^°^^-  Special  requirements  in  46  CFR        hazard 

^         tion  Part  153                          class 
system  ar>d 
gtoop 


a. 


d.- 


iso-Butyl  isobutyrate,  see 
Butyl  butyrate  (all  iso- 
mers). 


Cumene  (isopropyl- 

benzene),    see    Propyl- 
benzene  (all  isomers). 


Ethylene     glycol      methyl 

ether  acetate. 
Ethylene  glycol  monoalhyl 

ether. 

Inducing: 

2-Ethoxy6thanol 

Ethylene     glycol     butyl 

ether 

Ethylene  glycol  tert-butyl 

ether 

Ethylene     glycol     ethyl 

ether 

Ethylene    glycol    methyl 

ether 

Ethylene  glycol  n-prdpyl 

ether 

Ethylene  glycol  isopropyl 

ether 


Octyl  acetate 


C 
D 


P  III  NR       Open      Open      A 

S  -III  4m        PV  Restr       A 


None 
.409. 


m: 
m; 


Ole^lamine 


P         "    III  NR       Open      Open       A 


S/P  II  4m       PV  Restr       A 


None ^ j-cj 


.409,  .526 NA 


Piner>e,  see  the  alpha-  or 
beta-  isoniers. 

alpha-Pinene 

Ijeta-Pinene 


n-Propylk)en2ene,  see 

Propylt>enzene  (all  Iso- 
mers). 

Propyltienzene  (all  iso- 
mers). 


Sodium  silicate  solution 


A 

B 


P 
P 


III 
III 


4m       PV  Restr       A 

4m       PV  Restr       A 


.409 
.409 


1-0 


III 


4m       PV 


Restr 


.409 


l-D 


C  "P  III  NR       Open      Open      A  None 


NA 


JMI 


45142    Fedwal  Register  /  Vol.  59.  No.  168  /  Wednesday.  August  31.  1994  /  Rules  and  Regulations 


Table  1  .—Summary  of  Minimum  Requirements— Continued 


Cargo  name 


Elec- 

IMO  Cargo  Fire  trical 

Annex  C      ^  contain-       Vent        y    ,      Ga„op     P^otec-        Special  requtrennents  in  46  CFR        hazard 

pollutron      "^  ment        height       ^®"'      uauge       ^^  iP»t  153  class 

category  system  system  and 

group 


a. 


b. 


e. 


f. 


I 


1 2.3.5-Tetramethyl- 
t)enzene.  see 

Tetrametliylt)enzene 
(ail  isomers). 

Tetramethylbenzene       (all 
isomers). 


Tridecanotc  acid 


III 


NR       Open      Open       A 


None 


1-0 


B. 


I"  NR        Open       Open       A  .409,  .440.  .488,  .908(a),  (b) 


NA 


iso-ValeraWehyde,  see 

Valeratdehyde  (all  Iso- 
mers). 

n-Valeraldehyde,  see 

Valeratdehyde  (all  Iso- 
mers). 

Valeratdehyde  (all  isomers) 


S/P 


III  4m        PV  Restr       A  .409.  .500.  .526 


»-C 


28.  In  the  footnote  to  Table  Ho  part 
153,  remove  the  words  '"Items  with  a 
bullet  (•)  or  in  boldface  are  changes  per 
CGD  92-100"  and  insert  the  words 
"IteiBS  with  a  bullet  (•)  or  in  boldface 
are  changes  since  October  1,  1993"",  in 
their  place. 

29.  In  footnote  j  to  Table  1  to  part  153. 
remove  the  words  "for  organic  acids" 
and  add,  in  their  place,  the  words  "for 
inorganic  acids". 

Table  2  (Amended] 

30.  Table  2  to  part  153  is  amended  as 
follows: 

a.  In  the  **Cargoes"  column,  remove 
the  words  "Drilling  brine  (containing 
Calcium,  Potassium,  or  Sodium  salts)" 
and  add,  in  their  place,  the  words 
"Drilling  brine  (containing  Calcium. 
Potassium,  or  Sodium  salts)  [see  nlso 
Potassium  chloride  solution  (10%  or 
more))". 

b.  For  the  entry  "Sodium  silicate 
solution",  in  the  "Pollution  Category" 
column,  remove  the  letter  "D ',  and  add. 
iii  its  place,  the  letter  "C  '  in  boldface 
;vpe. 


31.  Table  2  to  part  153  is  amended 
further  by  adding  the  following  two  new 
entries  in  chemically  proper 
alphabetized  order: 

Table  2.— Cargoes  Not  Regulated 
Under  Subchapters  D  or  O  of 
THIS  Chapter  when  carried  in 
Bulk  on  Non-oceangoing  Barges 


Cargoes 


Pollution 
Category 


Potassium  chlonde  solution 
(10%  Of  more)(see  also 
the  drilling  brines  entry) 

Sodium  acetate.  Glycol, 
WateM-  mixture  (containing 
1%  or  less.  Sodium  hy- 
droxide) (if  non-flammable 
or  non-combustible) 


III 


32.  In  the  footnote  to  Table  2,  remove 
the  words  "Items  with  a  bullet  (•)  or  in 
boldface  are  changes  per  CGD  92-100" 
and  in,sert  the  words  "Items  with  a 
bullet  (•)  or  in  boldface  are  changes 
since  October  1, 1993".  in  their  place. 


Dated:  August  18.  1994. 
|.  F.  McGowan, 

Acting  Chief.  Office  of  Marine  Safety^  Security 
and  Environmental  Protection. 

Appendix  to  this  Final  Rule 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 
summary:  The  information  contained  in  this 
appendix  is  for  informational  purposes  only, 
and  is  intended  to  provide  mariners  with 
insight  into  revisions  that  may  be  adopted  in 
future  rulelmaking  actions.  It  does  not 
change  existing  regulations.  The  table  below 
lists  "upgrades"  to  current  entries  in  the  IMO 
Chemical  erodes  and  Coast  Guard  tables  and 
lists  that,  if  adopted  by  the  IMO  as 
anticipated,  would  take  effect  sometime  in 
mid- 1997.  This  table  was  prepared  from 
documents  from  the  IMO  Evaluation  of 
Hazards  Working  Group  (BCH).  BCH  23 
meeting  (5kjptember  13-17.  1993). 

The  IMO  reevaluated  the  PoL  Cat  and  ship 
type  of  a  number  of  entries  based  upon 
decisions  reached  at  the  EHS  28  meeting  held 
in  Fi.'bruarj'  1993.  The  decisions  were  based 
on  the  Croup  of  Experts  on  the  Scientific 
Aspects  of  Marine  Pollution  (GESAMP) 
Hazard  Profiles  from  the  Working  Group  on 
the  Evaluation  of  the  Hazards  of  Harmful 
Substances  Carried  by  Ships  (EHS).  The 
nsoviiluations  rf'siilted  in  several 
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"downgrades"  and  "upgrades".  All 
"downgrades"  established  at  that  meeting 
have  been  incor()orated  into  Coast  Guard 
regulations  by  the  final  rule,  CGD  92-100, 
published  April  11, 1994. 

These  new.  and  any  other  "upgrades" 
established  in  the  future  will  be  included  in 
future  Coast  Guard  rulemaking(s)  to  coincide 


with  amendments  to  the  IMO  Chemical 
Codes.  As  stated  above,  at  this  time,  the  next 
sat  of  amendments  is  scheduled  for  adoption 
-in  mid-1997. 

"Upgrades"  to  current  entries  in  the 
various  tables  consist  of  increased  carriage 
requirements  or  revised,  higher  Pol.  Cat.'s. 
The  Coast  Guard  does  not  consider  a  change 


in  Pol.  Cat.  from  a  provisional  categon,, 
designated  by  having  square  brackets  "I )" 
around  it,  to  a  final  Pol.  Cat.  as  an  ''upgrade" 
or  "downgrade".  It  is  considered  a  final 
assignment  and  takes  effect  immediately 
upon  IMO's  removal  of  provisional  status. 

All  "upgrades  '  as  are  currently  known  are 
addressed  in  this  appendix. 


Cargo  Name 


Pollution  Category 


Current 


Proposed 


Current 


Proposed 


Comments 


Camphor  oil  (light)  ._ Camphor  oil.  white  (Camphor  oil)  .. 

Camphor  oil  .'.,..„. Camphor  oil,  white  (Camphor  oil) ... 

Diisobutyl  ketone  -. „,..T.....     No  change 

Ethyl  amyl  ketone No  change  

Methyl  amyl  ketone .-...    1.  Methyl  isoafnyl  ketone 

2.  Methyl  n-amyl  ketone  

Methyl  butyl  ketone .'.,, 1.  Methyl  n-butyl  ketone  

2.  Methyl  iso-txjtyl  ketone 

3.  Methyl  terl-butyl  ketone 

Methyl  heptyl  ketone No  change  ^. 


Not 

Not 

applicable 

applicable 

B 

A 

D 

C 

C 

B 

D 

C 

D 

B 

No  change 

No  change 

No  change 

No  change 

0 

C 

B 

A 

46  CFR  151,  Table  151.05. 

46  CFR  153.  Table  1. 

46  CFR  153,  Table  1:  Add  to  taWe. 

46  CFR  153,  TaWe  i:  Add  to  table. 

46  CFR  153,  Table  i:  Add  to  table. 

46  CFR  30-40. 

46  CFR  30-40. 

46  CFR  153,  Table  i:  Add  to  table 


.  -1.  In  its  continued  effort  to  maintain 
consistency  between  the  requirements  of  the 
tank  ship  regulations  (part  153)  and  the 
tankbarge  (part  151)  where  applicable,  the 
Coast  Guard.,  in  a  future  rulemaking,  will  be 
changing,  modifying  or  adding  carriage 
requirements  as  discussed  in  paragraphs  (a) 
and  (b)  below. 

(a)  In  order  to  conform  tank  ship  and 
tankbarge  requirements,  special  requirement 
151.50-5  -  "Cargoes  having  toxic  properties" 
will  be  added  to  the  entries  in  table  151.01 
of  part  151  of  the  tankbarge  regulations  for 
the  commodities  listed  l)elow.  This  is  in 
conformance  with  the  current  s[>ecial 
requirement  for  these  comodities  found  in 
tank  ship  regulations  at  §  153.525,  "Special 
requirements  for  unusually  toxic  cargoes". 

Acetonitrile 

Acrylonitrile 

Ammonium  hydroxide 

Butylamine 

Carbon  tetrachloride 

Crotonaldehyde 

Chloroform 

Dichlorobenzene 

1,1-Dichloropropane 

1 ,2-Dichloropropane 

1 ,3-Dichloropropane 

1 .3-Dichloropropene 

Diisobutylamine 

Diisopropylamine 

N,N-Dimethylacetamide 

Di-n-propylamine 

Ethylamine  solution  (72%  or  less) 

N-Ethylbutylamine 

2-Methylpyridine 

1 ,1 ,2-Trichloroethane 

1 ,2,3-Trichloropropane 

Trichloroethylene 

Triefhylamine 

These  discrepancies  between  the  special 
requirements  in  the  tank  ship  table  and  the 
tankbarge  table  were  identified  by  the  Cargo 
Classification  Working  Group  of  the 
Chemical  Transpiortation  Advisory 
Committee  (CTAC)  Subcommittee  on  the 
Revision  of  Title  46  CFR  part  151.  These 


changes,  to  be  included  in  a  future 
rulemaking,  would  conform  the  requirements 
for  unusually  toxic  cargoes  in  table  151.05  of 
part  151  with  the  requirements  in  table  1  of 
part  153  for  the  same  material. 

(b)  In  addition,  the  entries  in  table  151.05, 
part  151  listed  below  were  identified  as 
having  discrepancies  between  the 
requirements  for  venting,  or  gauging,  or  both, 
as  indicated  by  an  "X"  in  the  chart  below 
when  compared  to  the  tank  ship 
requirements: 


Cargo  nanr^e 


Acetic  acid 

Adiponitrile  

(iso-,  n-)  Butyl  aery  late  .. 
Butylamine  (ail  isomers) 

Cartoon  disulfide 

Cartxjn  tetrachloride  

Camphor  oil 

Chlorotienzene 

Chloroform  

Chlorosulfonic  ackJ  ...~ 

2,4-D,     dimethylamine 

solution  

1 ,3-Dk:hloropropene 

Ethylene  norbornene  .. 

Hydrochloric  acid  

Isoprene  

Morpholine  

2-Methylpyridine , 

Oleum 

Propionic  acid  „.. 

Propylene  oxide 

Styrene 

1 ,2,3-Trichloropropane  ... 
Vinylklene  chlorkje 


salt 


Tank 
Vent 


X 
X 


X 

X 

X 
X 
X 
X 


Tank 
Gauge 


X 
X 
X 
X 
X 
X 

X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


These  discrepancies  between  the 
requirements  in  the  tank  ship  table  and  the 
tankbarge  table  were  identified  by  the  Cargo 
Classification  Working  Group  of  the 


Chemical  Transportation  Advisory 
Committee  (CTAC)  Subcommittee  on  the 
Revision  of  Title  46  CFR  Part  151.  The 
tankbarge  requirements  for  venting  and 
gauging  will  be  reviewed  by  the  Coast  Guard 
to  insure  that  these  requirements  meet  a 
minimum  level  of  safety.  The  changes  will  be 
part  of  a  future  rulemaking  to  conform  the 
requirements  of  the  two  tables. 

2.  Coal  tar.  The  Coast  Guard  is  considering 
whether  to  initiate  a  future  rulemaking  to 
remove  the  entry  "coal  tar  '  from  table  30.25- 
1  and  from  the  list  of  flammable  and 
combustible  bulk  liquid  cargoes  in  parts  30- 
40.  and  then  adding  it  to  table  151.05  of  part 
151.  The  addition  of  this  entry  to  table  151.05 
is  consistent  with  the  inclusion  of  other 
members  of  the  coal  tar  "family"  of 
commodities  already  in  the  table  because  of 
similar  health  safety  hazards.  This  action 
would  also  make  the  tankbarge  and  tank  ship 
tables  consistent  with  respect  to  this  family 
of  commodities.  The  Coast  Guard  is 
coordinating  this  action  with  the  American 
Coke  and  Coal  Chemicals  Institute's  Task 
Force  on  Marine  Shipping  Regulations  for 
Coal  Tar  Products  under  the  guidance  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC). 

The  entry  "coal  tar  ",  and  its  family 
members  are  currently  included  in  table  1  of 
part  153,  and  no  action  affecting  this  table  is 
planned. 

3.  Hydrogen  peroxide  (H202)  solutions.  In 
a  future  rulemaking,  the  Coast  Guard  will 
revise  the  carriage  requirements  of  the  two 
hydrogen  p>eroxide  solution  entries  in  table  1 
of  part  153,  and  add  requirements  to  table 
151.05  of  part  151.  The  revision  of  the  tank 
ship  requirements  in  table  1  will  correct 
omissions  when  theseentries  were  first 
entered  into  the  trble.  The  addition  of  these 
entries  to  the  tankbarge  table  will  permit 
carriage  of  this  material  by  barge. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  151 
[CGD  94-901] 
RIN2115-AE74 

Upgrades  to  the  Noxious  Liquid 
Substances  Lists 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 


summary:  The  Coast  Guard  is  amending 
its  Noxious  Liquid  Substances  (NLSs) 
regulations  to  include  substances 
recently  authorized  for  carriage  by  the 
Coast  Guard  or  added  to  the 
International  Maritime  Organization's 
(IMO)  Chemical  Codes  and  is  making 
minor  technical  and  editorial  changes 
and  corrections.  This  action  updates  the 
current  lists  of  oil-like  and  non-oil-like 
NLSs  allowed  for  carriage. 
EFFECTIVE  DATES:  September  30,  1994. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  room  3406. 
Washington,  DC  20593-0001  between  8 
a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curtis  G.  Payne.  Hazardous  Materials 
Branch.  (202)  267-1.577. 

SUPPt£MENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Curtis  G. 
Payne,  Project  Manager,  and  Ms.  Helen 
G.  Boutrous.  Project  Counsel.  Office  of 
Chief  Counsel. 

Related  Rulemakings 

On  April  11, 1994,  the  Coast  Guard 
published  a  final  rule  (FR)  entitled 
Noxious  Liquid  Substances  Lists  in  the 
Federal  Register  (59  FR  16985).  That 
rulemaking  added  new  entries,  or 
removed  existing  entries,  based  upon 
the  entry's  Pollution  Categor>'.  In  that 
same  edition  of  the  Federal  Register,  the 
Coast  Guard  published  another  FR 
entitled  Bulk  Hazardous  Materials  (59 
FR  16999),  updating  its  chemical  tables 
to  reflect  the  IMO's  final  and 
provisional  determinations  regarding 
entries  currently  in  the  IMO  Chemical 
Code. 

Elsewhere  in  this  edition  of  the 
Federal  Register,  the  Coast  Guard  is 
pubhshing  a  final  rule  concerning  bulk 


hazardous  materials  tables  in  46  CFR 
parts  30. 150. 151,  and  153  (CGD  94- 
900).  Also  in  this  edition  of  the  Federal 
Register,  a  notice  and  request  for 
comments  is  published  concerning 
cargo  entries  which  the  Coast  Guard  has 
reason  to  believe  are  obsolete  (CGD  94- 
902). 

Background  and  Purpose 

The  Coast  Guard  is  revising  its  lists  of 
Category  D  NLSs  and  Category  C  oil-like 
NLSs  by  including  in  these  lists  entries 
that  have  been  "upgraded"  by  the 
International  Maritime  Organization 
(IMO).  An  "upgrade"  means  that  a 
commodity  is  assigned  additional 
carriage  requirements,  a  higher 
Pollution  Category  (Pol.  Cat.),  or  both. 

These  additional  requirements  bring 
the  carriage  requirements  for  these 
commodities  appearing  in  table  30.25- 
1  of  46  CFR  part  30  and  tables  1  and  2 
of  46  CFR  part  153  in  line  with  the 
requirements  in  Chemical  Codes  of  the 
IMO.  The  upgrades  assigned  by  this 
final  rule  were  determined  by  the  IMO 
and  are  included  in  the  IMO  Chemical 
Codes  ("International  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Dangerous  Chemicals  in  Bulk" 
(IBC  Code),  and  "Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Dangerous  Chemicals  in  Bulk" 
(BCH  Code)).  Adoption  of  these 
upgrades  in  the  Coast  Guard  regulations 
is  necessary  to  ensure  consistency  with 
international  law.  These  upgrades  were 
listed,  for  informational  purposes,  in  an 
appendix  to  the  Bulk  Hazardous 
Materials  NPRM  published  on  May  24, 
1993  (58  FR  29937).  At  that  time,  the 
upgrades  had  been  determined  by  IMO, 
but  were  not  scheduled  to  become 
effective  until  July  1,  1994.  Other 
chemical  names  are  modified  in 
accordance  with  IMO  terminology.  Tliis 
rulemaking  is  largely  administrative  in 
nature  and  is  intended  to  update  Coast 
Guard  chemical  lists  in  33  CFR  part  151. 

Discussion  of  Amendments 


The  objectives  of  this  rulemaking  are 
to: 

(a)  Modify  names  for  certain 
chemicals  as  part  of  the  Coast  Guard's 
continuing  program  of  adopting  IMO 
terminology  where  applicable,  and 
aligning  usage  throughout  Coast  Guard 
regulations.  These  modifications  are 
listed  below: 


Current 


Diethylene  glycol 
butyl  ether  acetate. 

2-Ettioxyethanol  


New 


Current 

New 

Ethylene  glycol  ethyl 

Ethylene  glycol 

ether. 

monoalkyi  ethers. 

Ethylene  glycol  iso- 

Ethylene  glycol 

pfopyl  ether. 

monoalkyi  ethers. 

Ethylene  glycol  meth- 

Ethylene glycol 

yl  ether. 

monoalkyi  ethers. 

Poty(2-8)alkylene  gly- 
col monoalkyl(C1- 
C6)  ether  acetate. 

Ethylene  glycol 
monoalkyi  ethers. 


(b)  The  IMO  has  revised  the  Pol.  Cat. 
of  a  number  of  entries  by  "upgrading" 
the  category  from  "III"  to  "D".  These 
entries  are  listed  below: 

(1)  Diethanolamine 

(2)  Diethylene  glycol 

(3)  Diethylene  glycol  ethyl  ether 
(under  the  entry  poly(2-8)alkylene 
glycol  monoalkyl(Cl-C6)  ether) 

(4)  Polypropylene  glycol  methyl  ether 
(under  the  entry  poly(2-8)alkylene  . 
glycol  monoalkyl{Cl-C6)  ether) 

(5)  Sulfolane 

(6)  Triethylene  glycol  butyl  ether 
(under  the  entry  poly(2-8)alkylene 
glycol  monoalkyl{Cl-C6)  ether) 

These  entries  will  be  added  to  the  list- 
in  §151.47. 

(c)  The  IMO  has  also  revised  the  Pol. 
Cat.  of  a  number  of  entries  included  in 
the  hst  in  §  151.47  by  "upgrading"  each 
from  "D"  to  a  higher  category:  These 
entries  are  listed  below: 

(1)  sec-Butyl  acetate 

(2)  Ethylene  glycol  methyl  ether 
acetate 

(3)  Octyl  acetate 

(4)  Sodium  silicate  solution 
These  entries  will  be  removed  from 

the  list  in  §151.47. 

(d)  The  IMO  has  also  revised  the  Pol. 
Cat.  of  two  entries  in  §  151.49(a),  the  hst 
of  category  C  oil-like  NLSs.  They  are, 
diethylbenzene  and  ethylbenzene. 
These  entries  will  be  removed  from  § 
151.49(a). 

Because  the  United  Slates  is  a  party 
to  the  International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973  as  modified  by  the  protocol  of 
1978  relating  thereto  (MARPOL  73/78), 
these  amendments  are  required  to 
ensure  that  the  Coast  Guard  regulations 
are  consistent  with  revisions  to  IMO's 
chemical  codes,  which  took  effect  July 
1. 1994.  Accordingly,  the  Coast  Guard 
finds  that  good  cause  exists  under  5 
U.S.C.  553(b)  to  publish  this  rule 
without  opportunity  for  comment.  The 
public  was  notified  of  the  upgrades  to 
be  made  by  this  final  rule  in  an 
appendix  to  the  Bulk  Hazardous 
Materials  NPRM  (58  FR  29937) 
published  on  May  20. 1993. 

Regulatory  Evaluation 

This  rulemaking  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 


and  benefits  under  section  6(ai(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26.  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  final  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  is  unnecessary.  This 
rulemaking  is  administrative  in  nature 
and  merely  updates  NLS  lists  by  adding 
cargoes  recently  authorized  by  the  Coast 
Guard  or  added  to  the  IMO  Chemical 
Codes  and  by  making  other  non- 
substantive editorial  changes  and 
corrections. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit. organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  does  not  require  a  general  notice  of 
proposed  rulemaking  and,  therefore,  is 
exempt  from  the  requirements  of  the 
Act.  Although  this  rule  is  exempt,  the 
Coast  Guard  has  reviewed  it  for 
potential  impact  on  small  entities. 

This  final  rule  is  merely 
administrative  in  nature.  This  final  rule 
will  result  in  no  additional  costs  to 
industry.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has      • 
determined  that  this  rulemaking  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  Because 
this  rulemaking  is  largely  administrative 
in  nature  and  will  merely  update 
current  lists  in  Coast  Guard  regulations, 
there  should  be  no  Federahsm 
implications. 


However,  the  authority  to  implement 
the  requirements  of  this  rule  has  been 
committed  to  the  Coast  Guard  by 
Federal  statutes  and  the  importance  of 
uniform  requirements  in  the  carriage  of 
bulk  hazardous  cargo  aboard  ships 
moving  from  port  to  port  requires  that 
the  Coast  Guard  preempt  conflicting 
State  and  local  requirements  in  the  same 
subject  area. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this 
rulemaking  and  concluded  that,  under 
section  2.B.2  of  Commandant 
Instruction  M16475.1B,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This 
rulemaking  is  an  administrative  update 
of  current  lists  to  add  chemicals  already 
approved  under  Coast  Guard  regulation 
or  international  law  and  clearly  will 
have  no  impact  on  the  environment.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Fart  151 

Administrative  practice  and 
procedure.  Oil  pollution.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
For  the  reasons  set  out  in  the 
•  preamble,  the  Coast  Guard  amends  33 
CFR  part  151  as  follows: 

PART  151— VESSELS  CARRYING  OIL. 
NOXIOUS  LIQUID  SUBSTANCES, 
GARBAGE  AND  MUNICIPAL  OR 
COMMERCIAL  WASTE 

1.  The  authority  citation  for  part  151 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1321(j)(l){C|  and 
1903(b);  E.O.  11735,  3  CFR.  1971-1975 
Comp..  p.  793:  49  CFR  1.46. 

§151.47    [Amended] 

2.  In  §  151.47.  remove  the  following 
entries: 

a.  sec-Butyl  acetate. 

b.  Ethylene  glycol  methyl  ether 
acetate. 

c.  Octyl  acetate. 

d.  Poly(2-8)alkylene  glycol 
monoalkvl(Cl-C6)  ether. 

e.  Poly(2-8)alkylene  glycol 
monoalkyl(Cl-C6)  ether  acetate. 

3.  Section  151.47  is  amended  further 
as  follows: 

a.  Remove  the  words  "Diethylene 
glycol  butyl  edier  acetate"  and  add.  in 
their  place,  the  words  "Diethylene 
glycol  butyl  ether  acetate,  see  Poly(2- 
8)alkylene  glycol  monoalkyl(Cl-C6) 
ether  acetate". 

b.  Remove  the  word  "2-Elhoxy- 
ethanol"  and  add,  in  its  place,  the 


words  "2-EtboxyethanoI.  see  Ethylene 
glycol  monoalkyi  ethers";  remove  the 
words  "Ethylene  glycol  ethyl  ether"  and 
add.  in  their  place,  the  words  "Ethylene 
glycol  ethyl  ether,  see  Ethylene  gUxoi 
matWM*lkyl  ethere". 

c.  Remove  the  words  "Ethylene  glycoi 
isopcopyl  ether"  and  add.  in  their  place, 
the  words  "Ethylene  glycol  isopropyl 
ether,  see  Ethylene  glycol  monoalkyi 
ethers". 

d.  Remove  the  words  "Ethylene  glycol 
methyl  ether"  and  add.  in  their  place, 
the  words  "Ethylene  glycol  methyl 
ether,  see  Ethylene  glycol  monoalkyi 
ethers". 

4.  In  §  151.47,  add  the  following  new 
entries  in  chemically  proper 
alphabetized  order: 
•        •        •        »        « 

Diethanolamine 
Diethylene  glycol 
Diethylene  glycol  ethyl  ether,  see 
Poly(2-8)alk.ylene  glycol 
monoalkyl(Cl-C6)  ether 
Ethylene  giyxol  monoalkyi  ethers 
ladading: 
2-Ethoxyethanoi 
Ethylene  glycol  butyl  ether 
Ethylene  glycol  tert-butyl  ether 
Ethylene  gfycol  ethyl  ether 
Ethylene  glycol  methyl  ether 
Ethylene  glycol  n-propyl  ether 
Ethylene  glycol  isopropvl  ether 
Poly(2-8)alky'lene  glycol  monoalkvUCl- 
C6)  ether 
Including: 

Diethylene  glycol  butyl  ether 
Diethylene  glycol  ethyl  ether 
Diethylene  glyxol  n-hexyl  ether 
Diethylene  glycol  methyl  ether 
Diethylene  glycol  n-propvl  ether 
Dipropylene  glycol  butyl  ether 
Dipropylene  glycol  methyl  ether 
Polypropylene  glycol  methyl  ether 
Triethylene  glycol  butyl  ether 
Triethylene  glycol  ethyl  ether 
Triethylene  glycol  methyl  ether 
Tripropylene  glycol  methyl  ether 
Poly(2-8)aikylene  glycol  monoalkyl(Cl- 
C6)  ether  acetate 
Including: 

Diethylene  glycol  butyl  ether  acetate 
Diethylene  glyvol  ethyl  ether  acetate 
Diethylene  glycol  methyl  ether  acetate 
Polypropylene  glycol  methyl  ether,  see 
Poly(2-8)alkylene  glycol 
monoalkyUCl-C6)  ether 
Propylene  glycol  monoalkyi  ether 
Including: 
n-Propoxypropanol 
Propylene  glycol  n-butyl  ether 
Propylene  glycol  ethyl  ether 
Propylene  glycol  methyl  ether 
Sulfolane 

Triethylene  glycol  butyl  ether,  see 
Poly(2-8)alkylene  glycol 
monoaIkyl(Cl-C6)  ether 


JMI 
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§151.49    [Amended] 

5.  In  §  151.49(a),  remove  the  entries  "  - 

"Diethylbenzene"  and  "Ethylbenzene".  . 

Dated:  August  1,  1994.  -  •  . 

Joseph  J.  Angelo, 

Acting  Chief,  Office  of  Marine  Safety,  Security  - 

and  Environmental  Protection. 

|FR  Doc.  94-20716  Filed  8-30-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  30, 150, 151.  ai>d  153 

[CGD  94-902] 

Ot>solete  Bulk  Hazardous  Materials 

agency:  Coast  Guard.  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

StMIMARV:  The  Coast  Guard  is 
considering  amending  its  regulations  on 
carriage  of  bulk  hazardous  materials  by 
deleting  commodities  &om  its 
regulations  that  are  no  longer  viable  as 
bulk  liquid  cargoes,  and  cancelling  the 
classifications  of  obsolete  commodities 
not  included  in  those  regulations.  The 
Coast  Guard  is  seeking  the  public's 
assistance  in  identifying  such  obsolete 
cargoes  and  classifications  to  determine 
whether  such  a  rulemaking  would  be 
appropriate.  This  action  would  help  to 
ensure  that  Coast  Guard  requirements 
are  current  and  that  the  hazardous 
materials  tables  and  lists  are  free  of 
entries  that  unnecessarily  complicate 
the  Coast  Guard's  regulations. 
DATES:  Comments  must  be  received  on 
or  before  November  29, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  94-902), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SVV.,  Washington,  DC 
20593-0001 ,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
The  Executive  Secretary  maintains  the 
public  docket  for  this  notice.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  3406,  U.S.  Coast  Guard 
Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curtis  G.  Fayne,  Hazardous  Materials 
Branch,  (202)  267-1577. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
notice  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments,  should  include  their  names 
and  addresses,  identify'  this  notice  (CGD 
94-902)  and  give  the  reasons  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  on  8V2  by  11  inch 
paper,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 


should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  mnsider  all  comments 
received  during  the  comment  period. 

Drafting  Information 

The  principal  persons  involved  in  - 
drafting  this  document  are  Mr.  Curtis  G. 
Payne.  Project  Manager,  and  Ms.  Helen 
G.  Boutrous,  Project  Counsel.  Office  of 
Chief  Counsel. 

Related  Rulemakings 

Elsewhere  in  this  edition  of  the 
Federal  Register,  the  Coast  Guard  is 
publishing  amendments  to  its  noxious 
liquid  substances  lists  in  33  CFR  151.47 
and  151.49  (CGD  94-901)  and  its  bulk 
hazardous  materials  lists  and  tables  in 
46  CFR  Parts  30, 150, 151,  and  153  (CGD 
94-900). 

Background  and  Purpose   . 

The  Coast  Guard  is  seeking  to  identify 
obsolete  cargo  entries  in  its  various 
tables  and  lists  as  well  as  obsolete  cargo 
classifications  for  entries  never  entered 
in  those  tables  and  lists.  Upon  review  of 
the  comments  received  in  response  to 
this  notice,  and  further  review  of  its 
own  records,  the  Coast  Guard  will 
determine  whether  a  notice  of  proposed 
rulemaking  to  delete  obsolete  entries 
and  classifications  would  be 
appropriate.  By  deleting  obsolete  entries 
in  its  tables  and  lists,  and  cancelling  the 
classification  of  obsolete  commodities, 
the  Coast  Guard  will  reduce  an 
administrative  burden  on  its  regulatory 
record  keeping  and  ensure  that  its 
requirements  reflect  current  needs.  The 
various  commodities  are  divided  into 
several  groups,  identified  i)y  a  number 
in  the  right  hand  column,  depending 
upon  the  list  or  table  in  which  they 
appear  in  the  Code  of  Federal 
Regulations,  or  based  on  Coast  Guard 
information  that  the  commodity  is,  or 
may  be  obsolete.  The  commodity  status 
groups  are  identified  foUovving  the 
commodity  list.  -..      _-V 

Commodity  List 


Acetyl  tributyl  citrate  .'.'. — 

Alkenylsuccinic  acid _ 

Alkyl  succinate  formaldehyde 
hvdroxvamino  condensate 
(3.2%  or  less)  (LOA)  

Aminoethyl  piperazLne  H.H  

Ammonium  phosphate  solution  . 

Amyl  tallate -*. 

Aqueous  waste  solution  (/ram 
the  manufacture  of  a  trade 
name  pesticide]  „ .»_ 

ARCOHIB  C-112 : ..:...._. 

BASAGRAN  [bentazon-sodium 
salt  solution) 

Benz\'l  chloride 

Bicyclic  terpenel  pwlyamiHe 
amide  salt  (LOA)  


2 
6 
S 
2 


6 
6 

6 

4 


n-Butylamine    {under   the  entry 

Butylamine  (all  isomers))  

Butyl  by-products  [containing 
butyl  formate,  ethyl  butyrate, 
ethyl  propionate  and  methyl 

butyrate) 

(crude)  Butyraldehyde 

C-6  Aldehydes  (mixed)  [distilled 

croton  oil)  

Calcium  alkylphenate  (LOA)  

Calcium  amino  nonyl  phenolate 

(LOA)     , 

Calcium  carboxylate  (LOA) 

Carbonate   and   Carbolate   waste 

water  

Carbon  black  base  [printing  ink 

base  material)  ™.  ■ 

2-Chloro-4-ethylamino-6- 
isopropylamino-5-triazine     so- 
lution  

Chlorohydrins  [crude]  -.. 

Cleaning  spirit  [unleaded)  ......... 

CresyJic  acid  tar 

Crude     hydrocarbon     feedstocks 

(containing  ethyl  ether)  

Cycloaliphatic  resins  '. 

Cyclohexane   oxidation    product 
acid  water,  50%  aqueous  solu-' 
"tion  [trade  names:  "COP  Acid 
water".  "Acid  Water  EP306") 
Cyclopentadiene,    Styrene,    Ben- 
zene mixture 

iso-Decyl  acrylate  [under  the 
entry  Decyl  acrylate  (ail  iso- 
mers))   

Depentanized  aromatic  stream  ... 
Diarrrmonium  salt  of  Zinc  ethyl- 
enediamine  tetraacetic  acid  so- 
lution   

2,4-Dichlorophenoxyacetic  acid, 
dimethylamine    salt     solution 

(70%  or  less)  

Didecyl  dimethyl  ammonium 
chloride,  Ethanol  mixture  so- 
lution   

Dimer  acid 

Dinitriles  '. 

Diolefin  stream 

Di(octylphenyl)amine  

1,4-Dioxane,      Butylene     oxide, 

Nitromethane  mixture  ...r 

DMD-2  ("Dupont  Metal  Deacti- 
vator No.  2") !... 

Dodecyldimethylamine,    . 
Tetradecyldimethylamine  mix- 
ture  

Ethyl  chlorothioformate 

Ethylene        dichloride,        1,1,2- 

Trichloroethane  mixture 

Ethylidene  norbomene 

Fatty  acid  amides  (LOA)  

Ferric  hydroxyethylethylene 

diamine  triacetic  acid,  tri- 
sodium  salt  solution  [other 
name:  Sodium  salt  of  Ferric 
hydroxyethyl-«thylenediamine 

triacetic  acid  solution) 

Heartcut  distillate  raffmate 

Heavy  aromatic  concentrate 

High  molecular  weight  Lithium 
amine-ctmide  mixture  [other 
name:  Polyamine  amide  mix- 
ture)   „ , 

Hydrochloric  acid,  spent 

Isopentdldehyde ; 
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6 

1    3  4 

6 

2 

2 
2 

6 

2 


5 

3,4 

2 

1 

6 
2 


6 
1 


1,  3.4 
6 


7 
6 
6 
2 


1.3,4 

7 

1 

3.4 

2 


1,  5 
& 
6 


6 

1,3 
3 


Glycols.  Resins,  and  Solvents 
mixture  

Jet  fuel:  jp-i „...„!!!!;;!.■.■; 

Jet  fuel:  JP-3 

Maleic  anhydride  copolymer 
(LOA)  ._... 

Manganese  sulfate  solution 

Metallo  organic  compound  con- 
taining Barium.  Calcium  and 
Sulfur  

2-Mercaptobenzothiazole  (LOA)  . 

Methylamine  

4,4'-Methylenedianiline  (43%  or 
less),  Polymethylene  poly- 
phenylamine.  o-Dichloro- 

benzene  mixture 

Methyl  formal  [dimethyl  forman 
alpha-Methyl  styrene.  Cumene  ... 
Methyl   styrene,  Indenes,  Alkyl 

benzenes  

Nitrilotriacetic  acid,  sodium  salt 
solution  [other  name:  Tri- 
sodium  nitrilotriacetate 

(•■NTA-150  Chelant"))  

Octyl  epox>-tallate .^.... 

Oil,  edible:  Babassu ; ....^ 

Oil,  edible:  Grapeseed 

Oil.  edible:  Mustard  seed 

Oil,  misc:  Adsoption  _'. 

Oil.  misc:  Aviation  F2300 

Oil.  misc:  Croton 

Oil.  misc:  Range ;.-. 

Oil,  misc:  Resin  .-.. 

Oil.  misc:  Resinous  petroleum 
[possible  other  names:  Resin- 
ous petroleum  residue) „.. 

Oil,  misc:  Spray ....._.. 

Oil.  raise:  Tanner's  

Oil,  raise:  White  (raineral) ' 

Oil,  raise:  Wood  ._..„,,„ .-;,....... 

Paraldehyde  : 

Pentene/Miscellaneous  hydro- 
carbon mixture  [hydrogenated 

pyrolysis  oils) , 

3-Pentenenitrile  ....._. 

3-Pentenenitrile  (cnide)  ... 

PETROX  214 .."."."" 

Phosphorus,  white  [elemental]  ... 
Polyalkenyl   succinic   anhydride 

amine  (LOA) 

Polyamine,  amide  mixture  (LOA) 
[other  name:  High  molecular 
weight    Lithium    amine-amide 

mixture)  

Polydimethylsiloxane 

Polyester  of  alkenyl  succinic  an- 
hydride  caboxylic    acid,    and 

Pentaeiythritol 

Polystyrene      dialkyl      maleate 

(LOA)  „ 

Propanolaraine 1 

Propanol,  Propyl  acetate  mixture 


2 
2 
2 

2 
6 


6 

2 

1.3 


6 
2 
6 


6 
2 
2 
2 
2 
2 
2 
2 
2 
2 


2 
2 
2 

2 

4 


6 
6 
6 
6 

1,  3 


2 

3.4 
6   . 


1.  S 
1.4 


6 
2 
1 
6 
6 
6 
6 
1 


Pro-Silage  [mixture  of  ammo- 
nium hydroxide,  ammonium 
phosphate  and  molasses  in 
Mtifer)  g 

Reaction  product  of  Styr«ne  and 
Dialkyldithiophosphoric  acid  .  6 

Reformer  prefractionator  boUoms  6 

Resinous  petroleum  residue 
[possible  other  name:  Oil. 
misc:  Resinous  petroleum)  ;.....  6 

Salicylaidehyde  j 

Sodium  salt  of  Ferric  hydroxy- 
ethylethylenediamine  Uiacetic 
acid  solution  [other  name:  Fer- 
ric hydroxyethylethylene 
diamine  triacetic  acid,  tri- 
sodium  salt  solution)  

Sodium  sulfide  solution „... 

Sodium  sulfite,  bisulfite,  formate 
and  thiosulfite  solution  (25% 
or  less)  (CO-PRODUCT  (B))  

Sodium  sulfonate 

StyTene  tar _ 

T-77  Bottoms !!!!.""!!!!!!." 

T-150  Bottoms 

TRET-O-LITE  PR-980 

TRET-O-LITE  L-1576  

Triisopropanolamine  

Trisodium  niu-ilotriacetate 
("NTA-150  Chelant")  [other 
name:  Nitrilotriacetic  acid,  so- 
dium salt  solution) g 

.  Vinyl    acetate-fumarate    copoly- 
mer (LOA) 2 

Waxes:  Petroleum 2 

Wool  grease .-..  o 

Zinc  diaikyldithiophosphate 

(LOA)  [not  to  be  confused  with 

-     Zinc     alkyl     dithiophosphate 

(C3-C14)     or     Zinc     alkaryl 

dithiophosphate  (C7-C16)) 2 

Identification  of  Commodity  Status 
Groups 

1.  Clargoes  identified  by  the  Cargo 
Classification  Working  Group  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC)  as  possibly  inacUve. 
These  entries  may  also  appear  in  Coast 
Guard  tables  and  fists.  If  so,  this  is- 
indicated  by  additional  commodity 
status  group  number(s). 

2.  Entries  that  appear  in  Table  30.25- 
1,  Parts  30-40.  Where  the  Coast  Guard 
has  reaspn  to  believe  the  entry  is  a  lube 
oil  additive  or  a  lube  oil  additive 
component,  it  is  identified  with 
"(LOA)". 

3.  Entries  that  appear  in  Table  151.05, 
46  CFR  part  151. 


4.  Entries  that  appear  in  Table  1,  46 
CFR  part  153. 

5.  Entries  that  appear  in  Table  2  46 
CFR  part  153. 

6.  Commodities  that  have  been 
evaluated  for  carriage  but  have  not  been 
included  in  the  regulations,  and  for 
which  the  Coast  Guard  has. information 
indicating  that  they  are  no  longer  viable 
bulk  liquid  cargoes. 

7.  Commodities  that  have  been 
evaluated  or  proposed  for  evaluation  but 
which  had  not  been  included  in  the 
regulations,  and  for  which  the  Coast 
Guard  has  no  information  as  to  their 
viability  as  bulk  Uquid  cargoes. 

The  Coast  Guard  requests  assistance 
from  interested  parties  who  may  know 
of  additional  obsolete  commodities  or 
classificaUons,  or  who  have  information 
concerning  a  commodity  listed  above.  In 
a  future  rulemaking,  the  Coast  Guard 
may  propose  to  delete  from  Its 
regulations  those  commodities  no  longer 
viable  as  bulk  liquid  cargoes,  and  cancel 
the  classification  of  obsolete 
commodities.  Any  viable  entry  will  be 
retained.  Any  entry  retained  will  be 
submitted  to  the  International  Maritime 
Organization  (IMO)  for  inclusion  in  its 
Chemical  Codes  if  not  already  listed. 
Also,  for  any  entry  identified  as  obsolete 
but  listed  in  the  Chemical  Codes,  the 
Coast  Guard  will  propose  that  it  be 
deleted  from  those  Codes. 

The  Coast  Guard  intends  to 
periodically  propose  deletion  of 
commodities  no  longer  manufactured  or 
moved  in  bulk  by  vessel,  from  the  tables 
and  lists  in  titles  33  and  46  of  the  Code 
of  Federal  Regulations.  Toward  that 
end,  the  Coast  Guard  requests  the 
continued  assistance  of  interested 
parties  in  identifying  obsolete  entries 
and  classifications  in  its  regulations. 
Commodities  submitted  as  obsolete  will 
te  published  with  requests  for 
comments  at  a  later  date. 

Dated:  August  1. 1994. 
Joseph  J.  Angelo, 

Acting  Chief  Office  of  Marine  Safety.  Security 

and  Environmental  Protection. 

IFR  Doc.  94-20715  Filed  8-30-94:  8:45  ami 

BILUNG  CODE  4910-14-P 


JMI 


^OL 


IMI 


Wednesday 
August  31,  1994 


Part  VI 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 


Funding  Availability  for  Technical 
Assistance  and  Training  for  Public  and 
Indian  Housing  for  Youth  Leadership 
Development  Project;  Notice 


_     1^    5       5 


45154 


Federal  Register  /  Vol.  59.  No.  168  /  Wednesday,  August  31.  1994  /  Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-«4-3811;  FR-3719-N-01] 

Notice  of  Funding  Availability  for 
Tectinlcal  Assistance  and  Training  for 
Public  and  Indian  Housing  (PIH)  tor 
Youth  Leadership  Development  Project 

AGENCY:  Office  of  the  Assistant 
.Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  Training  and  Technical 
Assistance  for  Public  and  Indian 
Housing  Youth  Leadership 
Development  Project. 

SUMMARY:  This  NOFA  announces  the 
availability  of  up  to  5500,000  for  one  or 
more  grants  to  provide  technical 
assistance  and  training  to  public 
housing  agencies  (PHAs)  and  Indian 
housing  authorities  (IHAs)  (both  PHAs 
and  IHAs  will  be  referred  to  as  HAs)  in 
the  development  and  training  of  HA 
staff  and  residents  to  assist  them  in 
developing  youth  programs  which  focus 
on  the  enhancement  of  youth  leadership 
development  based  on  successful 
models  which  develop  and  build  the 
capacity  of  young  peoples'  leadership 
skills. 

DATES:  Proposals  must  be  received  at 
HUD  Headquarters  on  or  before  3  p.m. 
Eastern  Daylight  Time,  October  17. 
1994.  This  application  deadline  is  firm 


as  to  date  and  hour.  In  the  interest  of 
fairness  to  all  competing  appHcants.  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by  any 
unanticipated  or  delivery-related 
problems.  Applications  received  after 
the  deadline  will  not  be  considered. 
Applications  received  by  facsimile 
machine  will  not  be  considered. 
APPLICATION  SUBMISSION:  An  original  and 
four  copies  of  the  application  must  be 
sent  to  the  Drug-Free  Neighborhoods 
Division,  Office  of  Resident  Initiatives. 
Public  and  Indian  Housing.  Department 
of  Housing  and  Urban  Development. 
Room  4116,  451  Seventh  Street.  S.W.. 
Washington,  D.C.  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Prichard,  Drug-Free 
Neighborhoods  Division.  Office  of 
Resident  Initiatives,  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  Room  4116.  451 
Seventh  Street,  S.W..  Washington.  D.C. 
20410.  telephone  (202)  708-1197.  A 
telecommunications  device  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 


have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  control  number.  The 
OMB  control  number,  when  assigned, 
will  be  announced  in  the  Federal 
Register. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  NOFA  is  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  for  all  of  the  technical 
assistance  NOFAs  under  this  program  is 
provided  below.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development^ 
Rules  Docket  Clerk.  451  Seventh  Street, 
SW,  Room  10276,  Washington,  DC 
20410-0500;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  HUD. 
Washington.  DC  20503. 
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No.  of  NOFAs  affected 


9e<  year: 

6  

Total  for  three  years: 

18  


No.  of 

Re- 
spond- 
ents 
per 
NOFA 


10 
10 


No. 
respdts. 

per 
NOFA 


Total 
resps. 


60 

180 


Hours 

per 

resp. 


40 
40 


Total 
No. 
hrs. 


2,400 
7.200 


I.  Purpose  and  Substantive  Description 

[a]  Purpose 

The  U.S.  Department  of  Housing  and 
Urban  Development  (HUD)  is  seeking 
proposals  for  a  grant  to  be  executed 
under  a  cooperative  agreement  to 
provide  state-of-the-art  youth  program 
training  and  technical  assistance  to  HA 
staff,  public  and  Indian  housing  youth 
and  adult  residents.  Resident  Councils 
(RCs).  Resident  Management 
Corporations  (RMCs).  and  other 
community  organization  leaders 
interested  in  developing  strong  youth 
programs  that  develop  leadership  skills 


and  capabilities  in  young  people  living 
in  low  income  communities.  For  the 
purpose  of  this  NOFA,  youth  leadership 
development  is  defined  as  programs  or 
activities  that  enhance  and  build  the 
capabilities  of  youth  in  public  and 
Indian  housing  to  become  positive  role 
models  within  their  communities.  These 
young  people  will  develop  the  skills 
and  capabilities  to  lead  others  in  low 
income  housing  developments  to 
promote  and  implement  positive 
activities  in  their  communities. 


Ihj  Authority. 

This  grant  is  authorized  under 
Chapter  2,  Subtitle  C,  Title  V  of  the 
Anti-Drug  Abuse  Act  of  1988  (42  U.S.C. 
11901  et.  seq.),  as  amended  by  Section 
581  of  the  National  Affordable  Housing 
Act  of  1990  (NAHA).  approved 
November  28. 1990.  Pub.  L.  101-625. 
and  Section  161  of  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550, 
approved  October  28.  1992). 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act  1993  (approved 


October  28.  1993.  Pub.  L.  103-124).  (94 
App.  Act)  appropriated  $265  million  for 
the  Drug  Elimination  Program  of  which 
S5  million  will  be  used  for  funding  drug 
eliininatioD  technical  assistance  and 
training.  The  S500.000  avaUable  under 
this  NOFA  is  a  part  of  that  technical 
assistance  and  training. 

fcl  A^nrd  Amounts. 

One  or  more  cost-reimbursable  grants 
not  to  exceed    total  of  5500,000. 

(d)  Objectives 

The  overall  objectives  of  this  tjrant  are 
to: 

(Ij  Provide  training  and  technical 
assistarice  to  assist  HA  staff  and 
residents  to  develop  and  implement 
youth  programs  to  develop  the 
leadership  skills  of  young  people  1  Lto 
21  years  old. 

(2)  Draw  on  and  enhance  the 
leadership  capabilities  of  young  people 
in  public  and  Indian  housing  to  become 
agents  of  chanee  in  their  communities. 

(3]  Develop  the  skills  of  HA  staff,  and 
adult  and  youth  HA  residents,  in  the 
areas  of  program  planning  and 
implementation  of  youth  programs. 

(4)  Successfully  complete  all  tasks 
within  a  12  month  period. 

(e)  Scope  of  Work 

(1)  General  Requirements 

(i)  The  grantee  shall  furnish  all 
necessary  personnel,  materials,  services, 
and  equipment  and  shall  otherwise  do 
all  things  necessary  for.  or  incidental  to. 
the  performance  of  the  tasks  set  forth  in 
this  Statement  of  Work. 

(iij  The  work  to  be  performed  under 
this  grant  includes,  but  is  not  limited  to: 
Preparation  and  dehver>'  of  training  to 
housing  authority  staff,  youth  and  aduk 
residents.  Resident  Councils,  Resident 
Management  Coqjorations,  and  other 
community  organizations;  provision  of 
technical  assistance:  and  t}ssessing  the 
process,  participation  and  outcomes  for 
the  training  and  implementation  of 
youth  programs.  In  addition,  the  grantee 
shall  attend  one  or  more  meetings  at 
HUD  Headquarters  for  the  purpose  of 
discussing  HUD's  comments  pertaining 
to  tlie  grantee's  products. 

(2)  Specific  Requirements 

The  grantee  shall  perform  the 
following  tasks  in  accordance  witii  the 
objectives  and  general  scope  of  the 
granL 

(i)  TASK  1— Orientation.  Within  the 
first  week  alter  the  effective  date  of  the 
gratit.  the  Project  Director  and  other  key 
personnel  shall  attend  a  meeting  at  HUD 
Headquarters  in  Washington.  DC,  for  the 
purpose  of  establishing  a  common 
understanding  and  strategy  with  respect 


to  the  grant  objectives  and  the  scope  of 
work  necessary  to  achieve  the 
objectives,  the  time  frame,  methodology, 
and  deliverables. 

(iiJ  TASK  2— Management  and  Work 
Plan. 

The  grantee  shall  develop  a  draft 
management  and  work  plan  that 
addresses  all  of  the  requirements 
contained  in  the  approved  grant  strategy- 
and  provide  an  updated  and  detailed 
work  plan  for  the  entire  project  This 
draft  plan  shall  be  submitted  to  the  HUD 
Grant  Technical  Representative  (GTR) 
for  review  and  comment  by  the  end  of 
the  second  week  of  the  grant,  setting 
forth  the  timing  of  all  stages  of  the 
project.  The  plan  shall  include  a 
detailed  allocation  of  grant  resources 
and  a  schedule  for  the  accomplishment 
of  the  grant  work.  HUD  shall  submit  its 
comments  and  suggestions  to  the 
grantee  within  one  week  of  receipt  of 
the  draft  plan.  A  Final  Management  and 
Work  Plan  incorporating  HUD's 
comments  and  suggestions  shall  be 
submitted  by  the  end  of  the  fifth  week 
of  the  grant, 
(iii)  TASK  3— Aoplications. 
The  grantee  shall  work  with  HUD  to 
identify  HAs  and  pubHc  and  Indian 
resident  groups  interested  in  developing 
programs  to  enhance  youth  leadership. 
The  grantee  shall  develop  an 
application  package  to  be  sent  to  the 
housing  authorities  and  resident  groups 
identified  above.  The  package  shall 
contain  a  description  of  Youth 
Leadership  and  the  training  to  be 
offered,  which  will  be  targeted  to 
housing  authority  teams  comprised  of 
housing  authority  staff,  adult  and  youth 
residents,  and,  as  appropriate, 
participants  from  other  local 
organizations.  This  application  kit  will 
be  used  by  the  grantee  and  the 
Department  to  select  the  participants  for 
the  workshop.  The  grantee  will  be 
responsible  for  sending  out  the 
appUcation  kit,  and  receiving  and 
screening  applications.  The  final 
decision  for  selection  of  participants 
will  be  made  jointly  by  the  grantee  and 
the  Department.  The  draft  application 
package  and  criteria  for  selecting  public 
housing  participants  will  be  provided  to 
the  GTR  five  weeks  after  award  of  the 
grant.  HUD  will  review  and  comment  on 
the  package  and  criteria  and  return  to 
the  grantee  within  one  week.  The  final 
application  package  and  criteria 
incorporating  HUD's  comments  and 
suggestions  shall  be  submitted  by  the 
end  of  the  eiglith  week  of  the  grant. 

(iv)  TASK  4 — Develop  and  Conduct 
Youth  Leadership  Training  Program. 

HUD  proposes  the  training  to  be 
offered  at  a  minimum  of  three  locations 
in  a  workshop  formaL  although 


alternative  strategies  will  be  considered. 
Each  training  session  will  be  for 
approxiniatcly  10  to  12  teams  with  5  to 
10  people  on  each  team.  For  the  purpose 
of  estimating  costs,  applicants  shall  use 
the  following  three  cities  as  training 
sites:  San  Francisco.  Chicago,  and 
Atlanta.  The  actual  training  may  take 
place  in  different  dties.  Final  selection 
of  sites  will  be  made  by  HUD  and  the 
grantee.  HAs  with  plans  to  develop 
youth  leadership  activities  will  be 
encouraged  to  send  teams  comprised  of 
HA  staff,  adult  and  youth  residents,  and 
as  appropriate,  participants  from  other 
local  organizations.  The  training 
workshops  shall  be^in  no  later  than  the 
sixth  month,  and  be  completed  within 
one  year  from  the  date  of  the 
Cooperative  Agreement  These 
workshops  should  begin  at  the  first 
available  time  that  will  permit  full 
participation  by  youth. 

In  addition  to  conventional  seminar 
formats,  the  grantee  should  consider 
innovative  training  techniques 
appropriate  for  youth  participants,  as 
well  as  adults.  Youth  should  be 
inx-olved  in  the  development  of  the 
training  curriculum  and  the 
implementation  of  the  training 
workshops. 

The  grantee,  in  consultation  with 
HUD.  will  be  responsible  for  making  all 
arrangements  for  the  training,  including 
arranging  classroom  space  and  sleeping 
rooms  for  participants.  The  workshop 
attendees  will  be  responsible  for  their 
own  travel  and  per  diem  costs.  The 
grantee  will  be  responsible  for  all  costs 
associated  with  facilities,  materials  and 
training  staff  costs  of  travel,  lodging  and 
per  diem  at  non-governmental  rates. 

The  youth  program  training  session 
shall  be  no  more  than  4  days  in  length. 
The  grantee  shall  prepare  and  submit  to 
the  GTR  for  approval  by  the  end  of  the 
12th  week  of  tlie  grant  a  plan  whidi 
includes,  among  other  things:  An 
agenda  and  description  for  the  first 
youtli  leadership  training  workshop, 
including  the  session  topics  and 
proposed  background  or  qualifications 
for  the  session  leaders  or  panelists;  a  list 
of  the  proposed  handouts/student 
materials,  videos,  and  other  student 
aids;  and  preliminary'  plans  for  the 
remaining  training.  HUD  will  provide 
conunents  on  the  plan  to  the  grantee 
within  two  weeks  of  receiving  these 
drafts.  The  final  agenda  arid  other 
handouts/student  materials,  state-of-the- 
art  videos  and  other  student  aids  will  be 
provided  to  tlie  GTR  by  the  grantee  by 
the  1 6Ui  week  of  the  grant 

The  youth  workshops  should 
incorporate  at  least  the  following 
elements: 
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(A)  Infonnation  on  how  to  develop, 
fund,  and  implement  youth  program 
activities  in  public  housing.  The 
infonnation  shoufd  focus  on  practical 
rather  than  theoretical  development  and 
implementation  strategies. 

(B)  Information  on  successful  youth 
initiatives  which  enhance  young 
peoples'  leadership  skills  in  public 
housing,  and  on  the  benefits  housing 
authorities  and  residents  have  gained  as 
a  result  of  promoting  youth  leadership. 

(C)  Group  exercises  which  assist 
participants  in  developing  action  plans 
for  youth  leadership  activities.  The 
grantee  will  also  provide  a  model  action 
plan  format  for  participants  to  use. 

(D)  Agenda,  participant  manual, 
student  materials,  and  state-of-the-art 
videos  and  other  supporting  student 
aids. 

(E)  An  outcome  checklist  to  assist 
housing  authorities  to  monitor  and  track 
outcome  measvues  for  their  youth 
leadership  activities.  This  checklist 
should  complement  the  model  action 
plan  participants  use. 

(v)  TASK  5 — Technical  Assistance. 

The  grantee  shall  develop  a  strategy  to 
provide  opportunities  for  HA  teams 
attending  the  training  to  meet  one-on- 
one  with  expert  advisors  in  the  areas  of 
youth  development,  peer  leadership  and 
program  development,  to  review  and 
discuss  their  action  plans,  and  to  obtain 
technical  assistance  while 
implementing  their  plans. 

The  grantee  will  develop  a  resource 
guide  for  the  use  of  the  training 
participants  containing  at  a  minimum 
the  following: 

(A)  Published  and  unpublished  pieces 
on  youth  activities  and  programs, 
especially  in  low-income  environments. 

(B)  A  bibliography  of  printed 
resources  on  the  development  and 
implementation  of  programs 
highlighting  youth  leadership. 

(C)  A  list  of  housing  authority 
contacts  throughout  the  U.S.  with 
successful  youth  programs  willing  to 
discuss  program  issues. 

(D)  Other  technical  assistance  and 
funding  resources  available  to  housing 
authorities  for  the  implementation  of  a 
youth  leadership  program. 

The  grantee  will  prepare  and  submit 
to  the  GTR  for  approval  by  the  end  of 
the  12th  week  of  the  grant,  a  draft 
outUne  of  the  resource  guide  including 
an  index  of  the  material  to  be  included. 
HUD  will  review  the  draft  outline  and 
provide  comments  to  the  grantee  within 
one  week.  The  final  resource  guide, 
incorporating  HUD's  comments  and 
suggestions,  shall  be  submitted  to  the 
GTR  by  the  16th  week  of  the  grant. 

TASK  6— Training  Impact 
Assessment 


The  grantee  will  develop  a  simple 
evaluation  to  measure  the  effectiveness 
of  the  training  workshop.  In  addition, 
the  grantee  will  develop  an  outcome 
measurements  checklist  based  on  the 
participants'  action  plans  to  monitor 
and  track  the  implementation  of  the 
youth  programs  over  the  life  of  the 
grant.  The  grantee  shall  provide  a 
sample  outcome  measurements 
checklist  at  the  initial  meeting  with 
HUD.  The  draft  instrument(s)  shall  be 
provided  to  the  GTR  by  the  end  of  the 
14th  week  of  the  grant.  HUD  will  review 
the  drafts  and  comments  will  be 
provided  to  the  grantee  within  one 
week.  A  final  outcome  measurement 
checklist,  incorporating  HUD's 
comments,  shall  be  provided  by  the  end 
of  the  17th  week. 

The  grantee  will  obtain  a  training 
evaluation  from  all  workshop 
participants/teams.  The  grantee  shall 
provide  a  synopsis  of  the  evaluations, 
along  with  an  overall  assessment  of  the 
effectiveness  of  the  workshop  sessions 
to  HUD.  The  synopsis  should  include 
any  recommendations  for  timing, 
format,  curriculum,  or  other  changes 
needed  to  improve  the  effectiveness  of 
the  training.  Copies  of  all  completed 
evaluations  and  the  grantee's  synppsis 
shall  be  provided  to  the  GTR  withfn  one 
week  of  completion  of  each  session.  The 
grantee  will  then  work  with  HUD  to 
consider  program  changes  to 
accommodate  any  necessary  changes. 

In  addition,  the  grantee  will  provide 
a  report  at  the  end  of  the  grant  based  on 
the  monitoring  and  tracking  of  outcomes 
for  the  programs  implemented  by  each 
of  the  participating  HAs  from  the  action 
plans  designed  in  the  training 
workshops. 

(f)  Eligible  Applicants 

Eligible  applicants  are  organizations 
that  have  managed  multi-site 
conferences  with  a  focus  on  youth 
programs  and  youth  leadership 
development.  Applicants  must  have 
successfully  designed  and  delivered 
youth'  training  programs  that  have 
reached  youth  in  more  than  one 
geographical  area  or  region.  Applicants 
must  have  experience  working  with  low 
income  housing  youth. 

(g)  Application  Submission 
Requirements 

Applicants  must  submit  the  listed 
information  in  the  following  formati 

(1)  Cover  letter. 

(2)  Tab  1— Standard  Form  424, 
Application  for  Federal  Assistance. 
Applicants  must  submit  a  completed 
Application  for  Federal  Assistance 
(Standard  Form  424).  The  SF-424  is  the 
face  sheet  for  the  application. 


(3)  Tab  2— Standard  Form  424A. 
Budget  Information,  including  a 
program  narrative,  a  detailed  budget 
with  budget  narrative  with  supporting 
cost  analysis  and  legal  and  accounting 
services.  Applicants  must  provide  a 
budget  with  detailed  justification  for.all 
costs,  including  the  basis  for 
computation  of  these  costs.  The  program 
budget  mustJje  complete,  reasonable, 
and  cost-effective  in  relation  to  the  - 
proposed  program.  This  explanation 
must  include  the  applicant's  financial 
capability,  i.e..  the  fiscal  controls  and 
accounting  procedures  which  assure 
that  Federal  funds  will  be  accounted  for 
properly.  Applicants  must  demonstrate 
that  they  have  the  financial  capability  to 
effectively  implement  a  project  of  this 
size  and  scope. 

(4)  Tab  3 — Applicant's  Corporate 
Qualifications: 

Applicants  must  fully  describe  their 
organizational  structure,  staff  size,  and 
prior  experience  in  designing  and 
delivering  conference  training  programs. 
Applicants  must  demonstrate  that  their 
organization,  staff  size,  and  prior 
experience  is  sufficient  to  implement  a 
project  of  this  size  and  scope  effectively. 
Applicants  should  outline  a  list  of 
housing  authorities  where  similar 
training  was  offered,  the  dates  of  the 
training,  numbers  of  persons  trained, 
any  current  points  of  contact,  and  the 
results  of  any  evaluations  of  the  training 
and  TA. 

(5)  Tab  4— Qualifications  of  the 
Program  Staff: 

Applicants  must  fully  describe  the 
capabilities  and  work  experience  of  all 
key  staff.  Applicants  must  fully  describe 
their  knowledge  of  and  experience  with 
Youth  Leadership  activities,  preferably 
in  public  housing.  Applicants  must 
include  a  staffing  plan  to  fulfill  die 
requirements  of  the  statement  of  work, 
including  staff  titles  and  the  staffs 
related  educational  background, 
experience,  and  skills;  and  the  time 
each  will  be  required  to  contribute  to 
the  project. 

(6)  Tab  5 — Program  Implementation 
Plan: 

Applicants  must  submit  a  plan 
outlining  the  major  activities  of 
implementation  and  describe  how 
available  resources  will  be  allocated. 
The  plan  must  include  an  annotated 
organizational  chart  depicting  the  roles 
and  responsibilities  of  key 
organizational  and  functional 
components  and  a  list  of  key  personnel 
responsible  for  managing  and 
implementing  the  major  elements  of  tho 
program.  There  must  be  a  time-task  plan 
which  clearly  identifies  the  major 
milestones  and  products,  organization. 


responsibility,  and  schedule  for  the 

completion  of  activities  and  products. 
(7)  Tab  6 — The  following 

representations,  certifications,  and  other 

statements: 

-    (i)  SF-LLL  Disclosure  of  Lobbying 

Activities. 

■    (ii)  Certification  Regarding 

Debarment.  Suspension,  Proposed 

Debarment,  and  other  Responsibility 

Matters, 
(iii)  Certification  Regarding  Df ug-Free 

Workplace  Requirements, 
(iv)  Prior  to  award  execution,  a 

successful  applicant  must  submit  a 
certification  that  it  will  comply  with: 

(A)  Section  3  of  the  Housing  and 
Community  Development  Act  of  1968. 
Employment  Opportunities  for  Lower 
Income  Persons  in  Connection  with 
Assisted  Projects  (12  U.S.C.  1701u).  and 
with  implementing  regulations  at  24 
CFR  part  135.  Section  3  requires  that,  to 
the  greatest  extent  feasible, 
opportunities  for  training  and 
employment  be  given  to  lower  income 
residents  of  the  project  area  within  the 
unit  of  local  government  or 
metropolitan  area  (or  nonmetropolitan 
county)  and  work  in  connection  with 
the  project  be  awarded  to  eligible 
businesses  located  in  or  owned  in 
substantial  part  by  persons  residing  in 
the  area; 

(B)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d-2000d-4) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at.24  CFR  part  1;  and 

(C)  The  prohibitions  against 
-discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  persons  with  disabilities  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8. 

(h)  Selection  Criteria 

The  Department  will  review  and  rate 
proposals,  with  the  highest  possible 
score  being  100  points,  according  to  the 
following  criteria: 

(1)  Corporate/Organizational 
Management  Qualifications 

(i)  Organizational  Structure  (10 
points). 

Applicants  must  concisely  describe 
how  the  organization  has  the  structure, 
staff  size,  financial  reporting  capacity 
and  internal  controls  that  will  maximize 
successful  implementation  of  the  tasks 
described  in  this  notice. 

(ii)  Administrative  Experience  (10 
points). 

Applicants  must  demonstrate  their 
experience  in  the  successful 


administration  of  programs  of  a  similar 
budget  and  staff  size.  Applicant  should 
provide  a  short  lis*  of  names  and  current 
phone  numbers  of  individuals  or  finns 
for  which  previous  work  was. 
accomplished. 


(2)  Staff  Qualifications 

(i)  Project  Director  (10  points). 

Applicants  should  provide  a  project 
director  with  the  expyerience  and 
.    capacity  to  manage  the  budget  and  staff 
of  the  proposed  grant;  showing  evidence 
of  the  ability  to  quickly  and  efficiently 
complete  the  proposed  activities. 
Applicant  should  provide  a  short  list  of 
names  and  current  phone  numbers  of 
individuals  or  firms  for  which  the 
proposed  project  director  has  previously 
accomplished  work. 

(ii)  Project  Staff  (10  points). 

Applicants  should  provide  staff  with 
the  experience  and  capacity  to  quickly 
and  efficiently  organize  and  implement 
the  workshops.  Staff  should  have 
sufficient  experience  working  with 
public  housing  staff  and  residents  to 
minimize  any  issues  specific  to 
implementing  activities  in  public 
housing,  and  sufficient  experience  in 
the  subject  area  to  maximize  success. 

Applicants  must  identify  the  specific 
personnel  to  be  assigned  to  the  project, 
their  experience  with  successful 
planning  and  implementation  of 
conferences,  and  development  of  youth 
leadership  activities  emd  programs, 
preferably  in  public  housing. 

(3)  Program  Experience 

(i)  Program  Knowledge  (15  points). 

Applicants  should  be  able  to 
demonstrate  their  knowledge  and 
experience  in  the  following  program 
specifics:  successful  planning  and 
implementation  of  multi-site 
conferences,  youth  development,  peer 
support  systems,  peer  leadership 
programs,  and  community  organization. 

(ii)  Knowledge  of  public  housing  (15 
points). 

Applicants  should  be  able  to 
demonstrate  experience  with  and 
understanding  of  the  target  population. 

(4)  Quality  of  the  Plan 

Applicants  should  demonstrate  that 
the  proposed  plan  will  accomplish  the 
goals  outlined  above  with  the  following 
elements: 

(i)  Detailed  narrative  of  the  proposed 
structure,  strategy  and  activities  that 
will  allow  staff  to  effectively  reach  the 
stated  goals.  (10  points). 

(ii)  Tasks,  timetable  and  staff 
assignments  for  the  proposed  activities 
(10  points). 

(iii)  State-of-the-art  conference 
techniques  and  program  elements.  (10 
points). 


(i)  Review  Process 

AppUcations  submitted  in  response  to 
this  competitive  announcement  will  be 
reviewed  and  scored  by  a  panel  of 
Federal  employees.  The  panel  will  make 
recommendations  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development.  The  panel  will 
assign  numerical  values  based  on  the 
weighted  selection  criteria.  Awards  will 
generally  be  made  in  rank  order, 
although  a  lower  ranking  application 
may  be  selected  on  the  basis  of  cost- 
effectiveness  over  a  higher  ranking 
application.  In  the  case  of  a  numerical 
tie.  preference  will  be  given  to  the 
applicant  with  the  highest  numerical 
score  for  the  Quality  of  the  Plan.  The 
final  award  decision  will  be  made  by 
the  Assistant  Secretary  for  Public  and 
Indian  Housing.  Department  of  Housing 
and  Urban  Development.  Letters  will  be 
sent  to  all  applicants  notif>'ing  them  that 
their  proposal  has  been  selected  or  the 
reason{s)  it  was  not  selected.  HUD  will 
then  negotiate  specific  terms  of  the 
award  with  the  selected  apphcant(s). 

07  Administrative  Requirements 

(1)  Award  Period 

The  grant  will  be  cost  reimbursable, 
and  awarded  for  a  1-year  base  period, 
with  the  option  to  extend  the  Agreement 
for  an  additional  year(s). 

(2)  Cooperative  Agreement 
After  the  application  has  been 

approved,  HUD  and  the  applicant  shall 
enter  into  a  Cooperative  Agreement 
(Form  HUD-1044)  setting  forth  the 
amount  of  the  Cooperative  Agreement 
and  its  applicable  terms,  conditions, 
financial  controls,  payment  mechanism/ 
schedule,  and  special  conditions. 

(k)  Other  Matters 
Environmental  Review 

Grants  under  this  program  are 
categorically  excluded  from  review- 
under  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  in 
accordance  with  24  CFR  50.20(p). 
However,  prior  to  an  award  of  grant 
funds.  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50.  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
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subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  and. 
therefore,  the  provisions  of  this  notice 
do  not  have  "federalism  implications" 
vidthin  the  meaning  of  the  Order.  The 
notice  only  makes  available  technical 
assistance  for  housing  authorities  to 
address  the  problem  of  drug-related 
crime. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  notice  have  the 
potential  for  a  positive,  although 
indirect,  impact  on  family  formation, 
maintenance  and  general  well-being 
within  the  meaning  of  the  Order.  This 
notice  is  intended  to  provide  funding 
for  technical  assistance  that  will 
improve  the  quahty  of  life  of  pubUc  and 
Indian  housing  development  residents, 
including  families,  by  reducing  the 
incidence  of  drug-related  crime. 

Section  102  HUD  reform  act— 
docimientation  and  public  access 
requirements;  applicant/receipt 
disclosures. 

Documentation  and  Public  Access 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
^JOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  mat»ial,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942).  for  ftirther 
information  on  these  requirements.) 


Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  apphcant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24  . 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16. 1992  (57  FR 
1942),  for  fujther  information  on  these 
disclosure  requirements.) 

Section  103  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13, 1991  (56  FR  22088)  and  became 
effective  on  June  12, 1991.  That 
regulation,  codified  as  24  CFR  Part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  Fart  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  imfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
Part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-fiw 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  natiu-e 
to  HUD  employees,  as  well. 

Section  112  HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistemce.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  inx'olved  in 


these  efforts — those  who  pay  others  to 
influence  the  award  of  assistcuace  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  bousing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Prohibitions  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
cooperative  agreement  is  sub)ecr  to  the 
disclosure  requirements  and 
prohibitions  of  section  319  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriatioixs  Ad  for  Fiscal 
Year  1990  (31  U.S.C.  1352)  (The  "Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  brMiches  of  the 
federal  government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying. 

Under  24  CFR  part  87.  applicants, 
recipients,  and  subrecipients  of 
assistance  exceeding  $100,000  must 
certify  that  no  federal  funds  have  been 
or  will  be  spent  on  lobbying  activities  in 
connection  with  the  assistance. 

Authority:  S«c.  5127,  Public  Housing  Dnjg 
Elimination  Act  of  1988  (42  U.S.C  11901  et. 
&eq.];  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U  S.C.  3535(d)). 

Dated:  August  22. 1994. 
Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  94-21431  Filed  8-30-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

2lCFRPart11 
[Docl(atNo.92N-02S1] 

Electronic  Signatures;  Electronic 
Records 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

kCVOH:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
regulations  that  would,  under  certain 
circumstances,  permit  the  agency  to 
accept  electronic  records,  electronic 
signatures,  and  handwritten  signatures 
executed  to  electronic  records  as 
generally  equivalent  to  paper  records 
and  handwritten  signatures  executed  on 
paper.  These  proposed  regulations 
would  apply  to  records  when  submitted 
in  electronic  form  that  are  called  for  in 
Title  21  of  the  Code  of  Federal 
Regulations  (CFR).  The  use  of  electronic 
forms  of  recordkeeping  and  submissions 
to  FDA  remains  voluntary.  This . 
proposed  rule  is  a  foUowup  to  the 
agency's  July  21, 1992,  advance  notice 
of  proposed  rulemaking  (ANPRM).  The 
intended  effect  of  this  proposed  rule  is 
to  permit  use  of  electronic  technologies 
in  a  manner  that  is  consistent  with 
FDA's  overall  mission  and  thai 
preserves  the  integrity  of  the  agency's 
en  forcemeat  actwities.  This  proposed 
rule  is  also  intended  to  assist  in 
achieving  the  objectives  of  the  Vice 
President's  National  Performance 
Review. 

dates:  Written  comments  by  November 
29, 1994.  FDA  proposes  that  any  final 
nile  based  on  this  proposal  be  effective 
90  days  after  its  pubhcation  in  the 
Federal  Register. 

AlxmESSCS:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 

FDA  encourages  interested  persons 
who  elect  to  send  their  comments  by  e- 
mail  to  also  send  two  paper  copies  of 
their  comments  to  the  Dockets 
Management  Branch  (address  above). 

The  INTERNET 
(92N0251@A1.FDA0CFDA.GOV) 
address  is  only  for  this  docket  and  will 
be  disabled  after  the  comment  period 
closes.  However,  based  upon  the 
outcome  of  this  proposed  rule,  FDA  may 
extend  acceptance  of  comments  by  e- 
mail  to  other  dockets  in  the  future. 

This  proposed  rule  is  available  via 
INTERNET  and  BITNET  by  sending  an 


e-mail  aiessage  to 

DOC00001@FDACD.BITNET.  The  sole 
purpose  of  this  electronic  address  is  to 
automatically  distribute  the  proposed 
rule  by  rettmi  e-mail.  Therefore,  no 
other  correspondence  should  be  sent  to 
this  electronic  address,  and  there  is  no 
need  to  include  text  in  the  body  or 
subject  of  the  electronic  request 
message.  However,  to  permit  any 
necessary  followup,  persons  may 
include  their  names,  postal  addresses, 
and  phone  numbers  in  the  body  of  the 
messages. 

FOR  FURTHER  INFORMATKDN  COHTACT: 
Paul  J.  Motise,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
323),  Food  and  Drug 
Administration.  7520  Standish  PL, 
Rockville.  MD  20855,  301-594- 
1089. 
E-mail  address  via  MQ®  Mail: 

Name:  Paul  J.  Motise.  EMS:  FDA. 
MBX:  MOTISE,  MBX:  Al.  MBX: 
FDACD. 

(For  help  in  addressing  format  contact 
the  MCI#  Mail  Customer  Support  Line 
(1-800-444-6245));  or 
Tom  M.  Chin,  Division  of  Compliance 
Policy  (HFC-230).Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443- 
1500. 
SUPf>t.EMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  )uty  21. 
1992  (57  FR  32185),  FDA  published  an 
ANPRM  on  whether  the  afsncy  should 
propose  regulations  that  would,  under 
certain  circiunstances,  permit  the 
agency  to  aocept  electronic 
identification  or  electronic  signatures  in 
place  of  handwritten  signatures  where 
signatures  are  required  in  21  CFR.  and 
where  the  electronic  form  of  the 
signature  bearing  record  is  allowable  by 
the  regulations.  The  ANPRM  requested 
comments  on  current  and  future 
electronic  records  maintained  by 
industry  and  subject  to  FDA  inspection, 
submitted  to  FDA  for  review  and 
approval,  and  FDA's  own  records  and 
industry  notifications.  The  ANPRM  also 
identified  and  sought  specific  comment 
on  the  following  issues:  (1)  Regulatory 
acceptance;  (2)  enforcement  integrity; 
(3)  security;  (4)  vaUdation;  (5)  standards: 
and  (6)  freedom  of  informaticm  (FOU).  In 
the  Federal  Register  of  October  21. 1992 
(57  FR  48008),  FDA  published  an 
extension  of  the  comment  period 
regarding  the  ANPRM.  Interested 
persons  were  given  until  December  18. 
1992,  to  comment  on  the  ANPRM. 

FDA  received  53  comments  from 
trade  associations,  pharmaceutical  and 
medical  device  manufacturers. 


computer  systems  developers,  privatp 
organizations,  a  Federal  agency,  a 
imiversity,  and  consumers.  The 
comments  generally  support  the 
ANPRM's  objectives.  A  number  of  the 
comments  made  suggestions.  As 
appropriate,  comments  will  be 
responded  to  in  this  document  in  the 
discussion  of  the  proposed  regulation 
set  forth  below. 

n.  Summary  and  Analysis  of  Comments 
to  the  ANPRM 

A.  Analysis  of  Comments 

The  agency  received  a  total  of  53 
comments  to  the  July  21, 1992,  ANPRM. 
Comments  came  from  a  variety  of 
sources  including:  6  trade  associations, 
27  pharmaceutical'manufacturers,  2 
medical  device  manufacturers,  1 
contract  laboratory,  8  computet  systems 
developers,  1  law  firm  on  behalf  of  a 
computer  systems  developer,  1  law  firm 
on  behalf  of  a  consortium  of  industrial 
research  companies,  1  agency  of  the 
Federal  Government,  1  drug  sample 
distribution  establishment,  one  medical 
center,  1  university  food  sciences  imit. 
1  express  mail  deUvery  service,  and  2 
individuals. 

Comments  generally  supported  the 
agency's  efforts  relative  to  electronic 
signatures  and  electronic  records.  One 
conunent  suggested  that  FDA's  actions 
may  provide  a  model  for  other  Federal 
agencies.  Several  comments  found  the 
agency's  electronic  identification  issues 
to  be  among  the  most  important  and 
inunediate  concerns  currently  facing  the 
pharmaceutical  industry. 

One  comment  expressed  concern  that 
the  ANPRM  did  not  address  medical 
devices  and  urged  the  agency  to  adopt 
imiform  agency-wide  poUdes  regarding 
electronic  signatures. 

In  general,  comments  addressed  the 
advantages  of  electronic  records  in 
enhancing  product  quality,  control, 
production  efficiency,  and  the  conduct 
of  nonclinical  laboratory  studies. 
Comments  urged  the  agency  to  follow  a 
course  of  action  that  would  not  impede 
technological  innovation.  Comments 
also  called  for  expedited  resolution  of 
the  issues  in  order  to  facilitate 
industry's  plans  for  implementing  new 
technologies. 

One  comment  commended  the  agency 
for  making  the  February  24. 1992. 
progress  report  of  the  FDA  Electronic 
Identification/  Signature  Working  Group 
available  via  e-mail  and  encouraged 
FDA  to  continue  electronic  distribution 
of  agency  documents.  One  comment 
submitted  a  58-page  paper  which 
addressed  legal  considerations  and  a 
detailed  stratification  scheme  based 
upon  security  risks. 


Although  the  ANPRM  stated  that  the 
scope  of  FDA's  considerations  extends 
to  all  articles  that  it  regulates,  and  to  all 
portions  of  21  CFR  under  its 
jurisdiction,  very  few  comments  were 
received  from  sources  outside  the 
pharmaceutical  industry.  One  medical 
device  trade  association  mistakenly 
commented  that  medical  devices  were 
not  covered.  The  agency  emphasizes 
that  all  regulated  articles  are  covered. 
The  agency  agrees  that  it  is  important  to 
accommodate  new  technologies  in  a 
responsible  manner.  The  agency  also 
agrees  with  the  comment  that 
encouraged  FDA  to  continue  electronic 
distribution  of  agency  documents.  FDA 
will  be  implementing  this  form  of 
distribution  increasingly  in  the  future. 

The  decision  to  propose  these  rules  is 
based  upon:  (1)  The  information  and 
comments  submitted  in  response  to  the 
July  21. 1992.  ANPRM;  (2)  the 
recommendations  and  findings  of  the 
agency's  Task  Force  on  Electronic 
Identification/Signatures,  which  was 
rejwrted  in  the  progress  report  of  FDA's 
Electronic  Identification/Signature 
Working  Group  on  February  24,  1992 
(Ref.  1);  and  (3)  the  agency's  experience 
with  alternatives  to  conventional 
handwritten  signatures  and  electronic 
records. 

The  agency  is  aware,  that  automated 
systems  are  being  used  more  extensively 
in  the  various  industries  that  it 
regulates.  Use  of  such  systems  is  also 
expanding  within  the  agency  itself. 
Implementing  paperless  electronic 
records  and  attendant  methods  of 
"signing"  such  records  is  an  emerging 
objective  of  the  use  of  automation. 
Signatures  are  a  key  aspect  of  many 
records.  The  'transition  from  paper 
records  containing  traditional 
handwritten  signatures  to  paperless 
electronic  records  raises  issues  relating 
to  FDA's  acceptance  of  alternatives  to 
handwritten  signatures  and  their 
underlying  trustworthiness. 

FDA  recognizes  the  importance  of 
electronic  records  and  their  integration 
into  a  variety  of  automation  efforts,  such 
as  manufacturing  process  controls, 
materials  resources  controls,  laboratory 
information  systems,  clinical  trial 
information  systems,  and  electronic  data 
interchange  activities.  The  agency  is 
aware  that  some  new  technologies  and 
manufacturing  methods  require  use  of 
electronic  records.  For  example,  in 
certain  highly  controlled  manufacturing 
environments,  the  presence  of  paper 
itself  can  pose  a  source  of  product 
contamination,  and  (for  highly  toxic 
compounds)  paper  can  be  a  vehicle  for 
exposing  workers  to  dangerous 
•  ompounds. 


FDA  is  aware  of  the  benefits  of 
conducting  official  electronic 
communication  with  regulated 
industries  and  the  public.  However,  the 
agency  is  also  aware  that  legal, 
regulatory,  and  administrative  concerns 
have  delayed  full  use  of  electronic 
communication.  FDA  expects  that 
promulgation  of  the  regulations 
proposed  in  this  document  will  begin  to 
address  the  agency's  concerns  and 
facilitate  the  agency's  modernization 
efforts. 

Although  most  comments  to  the 
ANPRM  addressed  electronic  records 
within  the  context  of  closed  sj-stems, 
where  access  is  hmited  to  people  who 
are  part  of  the  organization  that  operates 
the  system,  the  agency  expects  that 
near-term  development  and 
implementation  of  appropriate  controls 
for  open  systems,  where  access  extends 
to  people  outside  of  the  operating 
organization,  will  facilitate  secure, 
authoritative  electronic  communication 
between  FDA  and  the  regulated 
industries. 

The  Vice  President's  Report  of  the 
National  Performance  Review  has  as  a 
stated  objective  the  expanded  use  of 
new  technologies  and 
telecommunications  to  create  an 
"electronic  government."  (September  7, 
1993,  Report  of  the  Vice  President's 
National  Performance  Review  (pp.  113 
through  117)  (Ref.  2)).  This  proposal 
would  be  a  first  step  by  FDA  in 
implementing  this  objective,  by,  for 
example,  allowing  electronic  filings  of 
regulatory  documents  and  expanded  use 
of  e-mail.  This  will  resuh  in  significant 
benefits  to  the  pubhc,  the  regulated  ■ 
industry,  and  the  agency.  These  benefits 
could  include  faster  review  and 
approval  of  new  products,  and  rapid 
availability  of  a  variety  of  agency 
documents  around  the  clock. 

FDA  encourages  the  use  of  new 
technologies  that  will  enhance  the 
quahty,  safety,  and  efficacy  of  products 
it  regulates,  but  is  mindful  ofthe  need 
to  maintain  the  ability  to  fulfill  its 
consiuner  protection  mandate.  The 
agency  believes  that  these  proposed 
rules  will  accomplish  both  objectives. 

B.  Comments  on  Record  Types 

The  ANPRM  requested  examples  of 
records  that:  (1)  Are  maintained  by 
industry  and  inspected  by  FDA  (2)  are 
submitted  to  FDA,  and  (3)  are  created 
and  maintained  by  FDA  that  may  be 
amenable  to  electronic  identification/ 
signatures.  Most  respondents  conTined 
thoir  comments  to  the  first  record  type. 
However,  a  few  comments  provided  the 
following  examples  of  records  in  each 
category': 


Records  maintained  by  industry  and 
inspected  by  FDA  that  may  be  in 
electronic  form  include: 

1.  Master  and  battt,  production  and 
control  records. 

2.  Logs, 

3.  Standard  operating  procedures. 

4.  Laboratory  notebooks, 

5.  Complaint  records, 

6.  Validation  protocols  and  data 
summaries, 

7.  Laboratory  data  summaries,  and 

8.  Drug  sample  records  under  the 
Prescription  Drug  Marketing  Act  (the 
FDMA)  (Pub.  L.  102-353). 

Although  most  comments  addressed 
pharmaceutical  records,  the  agency 
believes  that  it  is  necessary  to  recognize 
that  records  maintained  by  industry  and 
inspected  by  FDA  extend  to  other 
articles  and  include  records  such  as: 

1.  Medical  device  history  records,  and 
medical  device  master  records, 

2.  Master  record  files, 

3.  Blood  bank  donor  records, 

4.  Thermally  processed  low-acid 
foods  records,  and 

5.  Hazard  analysis  critical  control 
points 

Records  submitted  to  FDA  that  may 
be  in  electronic  form  include: 

1  New  drug  or  new  animal  drug 
applications, 

2.  Product  license  applications. 

3.  Establishment  license  applications, 
and 

4.  Drug  or  veterinary  drag  master 
files. 

Most  comments  focused  on 
pharmaceutical  documents.  However, 
the  agency  recognizes  that  submissions 
for  other  FDA-regulated  products  would 
be  applicable.  Such  records  include,  but 
are  not  limited  to: 

1 .  Medical  device  premarket  approval 
applications, 

2.  Medical  device  premarket 
notifications, 

3.  Medicated  feed  applications. 

4.  Food  additive  petitions, 

5.  Color  additive  petitions, 

6.  Infant  formula  notifications, 

7.  Low  acid  canned  food  and  acidified 
food  firm,  registration  and  scheduled 
process  filing,  and 

8.  Generally  recognized  as  safe 
(GRAS)  petitions. 

One  comment  addressed  records 
maintained  by  the  agency  and  suggested 
that  signatures  recorded  electronically 
(SRE's),  as  identified  in  the  ANPRM. 
should  be  an  acceptable  alternative  to 
signatures  recorded  on  paper.  The 
comment  asserted  that  SRE's  have 
sufficient  uniqueness,  are  difficult  to       , 
forge  (especially  when  accompanied  by 
the  date  and  time  the  SRE  was  made), 
and  would  realize  legal  acceptance. 

Two  comments  suggested  that 
whatever  policies  are  adopted  for 
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electronic  records  maintained  by  the 
industry,  or  records  submitted  to  the 
agency,  apply  equally  to  FDA's  own 
records. 

Although  the  proposed  rule  focuses 
primarily  on  records  maintained  by 
industries  inspected  by  FDA.  and 
submissions  to  the  agency,  FDA  will 
apply  the  principles  in  the  new  rule  to 
its  own  electronic  dociunents. 

III.  Definitions/Stratified  Acceptance 
Approach 

A.  Definitions 

One  comment  agreed  with  FDA's 
working  de^nitions.  The  comment 
noted  that  electronic  identification 
should  suffice  for  all  of  the  agency's 
applications  and  called  for  common 
codified  definitions  for  the  following 
words  and  phrases. 

1.  Signature 

Several  comments  agreed  with  FDA's 
working  definition  of  the  term 
"signatiue."  One  categorized 
conventional  signatures  as  "wet 
signatures"  and  one  submission 
suggested  renaming  the  term 
"handwritten  signatures"  for 
clarification. 

2.  Signatures  Recorded  Electronically 

One  comment  suggested  that  the  term 
"signatures  recorded  electronically"  be 
defined  as  an  electronically  captured 
image  of  a  handwritten  signature  on 
optical,  magnetic  or  other  electronic 
media.  One  comment  agreed  with  the 
working  definition. 

3.  Electronic  Signature 

Several  comments  called  the  working 
definition  of  th?  ♦c-m  "electronic 
signature"  as  acceptable  and  useful. 
However,  some  comments  claimed  that 
the  term  is  imprecise  and  potentially 
confusing  to  the  extent  that  the  word 
"signature"  also  appears  in  other 
working  definitions.  Several  comments 
suggested  the  alternative  phrases: 
"Biometric/behavioral  identification" 
and  "biologically-based  electronic 
identification." 

One  comment  referred  to  its  security 
code  number  assignment  system  as  an 
electronic  signature,  used  by  physicians 
to  phone  in  requests  for  additional  drug 
samples  previously  reserved  under  the 
physicians'  names.  Telephone  requests 
are  followed  up  by  confirmatory  signed 
paper  forms. 

4.  Electronic  Identification 

Many  comments  suggested  that  FDA 
define  only  two  terms,  "signatures" 
(meaning  conventional  handwritten 
•iienatures)  and  "electronic 
identificaiion"  (to  encompass  signatures 


recorded  electronically,  electronic 
signatures,  and  all  other  forms  of 
electronic  identification).  Comments 
suggested  that  definitions  should  not 
imply  superiority  of  one  type  of 
endorsement  over  another  and  offered 
the  following  definition  of  electronic 
identification:  "any  method  for 
identifying  an  individual  where  the  act 
of  providing  a  personal  mark  (signing)  is 
recognized  and/or  recorded 
electronically." 

Comments  asserted  that  secure, 
validated  computer  systems  that  use 
electronic  identification  provide  better, 
or  at  least  equivalent,  audientication 
than  systems  using  handvmtten 
signatures. 

One  comment  suggested  that  a  more 
precise  term  would  be  "administratively 
controlled  electronic  identification." 
One  comment  said  that  its  digital 
signature  encryption  technology,  a 
system  using  encr>'pted  "keys"  and   . 
proprietary  algorithms,  would  meet  the 
agency's  working  definition  of 
electronic  identification,  but  could  be 
coupled  with  hardware  and  software 
that  utilize  biometric  links  to  meet  the 
definition  of  electronic  signature. 

5.  Other  Definitions 

Two  comments  offered  the  following 
additional  defined  terms:  "Signature 
Alternative" — an  electronically 
recorded  mark  bom  any  type  of 
electronic  identification,  not  involving  a 
signature  recorded  electronically, 
including  electronic  signature 
(biometric/behavioral  identification) 
and,  administratively  controlled 
electronic  identification. 

"Signing" — the  act  of  providing  a 
personal  recorded  mark  that  serves  as 
identification.  The  mark  can  be,  but  is 
not  necessarily,  provided  by 
handvmting.  The  mark  may  also  be 
provided  by  a  stamp,  seal,  or  electronic 
device.  The  last  example  typically 
records  the  mark  in  magnetic  or  optical 
media  rather  than  on  paper. 

The  agency  believes  that  the  diversity 
of  comments  on  definitions  reflects  the 
variety  of  signature  technologies  that  are 
available,  and  the  need  for  a  simple 
codified  definition  of  as  few  terms  as 
possible.  The  agency  is  persuaded  by 
the  general  premise,  expressed  in  many 
comments,  that  FDA  should  establish 
only  two  definitions  based  broadly  on 
whether  or  not  the  "signature"  is 
handwritten.  Therefore,  the  agency  is 
proposing  to  codify  two  definitions,  one 
for  "handwritten  signature"  and  one  for 
"electronic  signature."  Electronic 
signature  would  include  electronic 
identification;  handwritten  signatures 
would  include  signatures  recorded 
electronically. 


FDA  disagrees  with  the  assertion  that 
"electronic  identification,"  rather  than 
"electronic  signature"  should  be  one  of 
the  two  broad  terms,  for  several  reasons. 
The  agency  believes  the  appearance  of 
the  word  "signature"  in  both  "electronic 
signature"  and  "handwritten  signature" 
will  not  be  confusing  to  the  average 
person,  especially  where  the  codified 
definitions  are  clear. 

More  importantly,  the  agency  believes 
that  there  are  overriding  advantages  to 
maintaining  the  word  "signature"  in  the 
term  "electronic  signature."  The  legal, 
regulatory,  and  psychological 
importance  that  the  average  person  has 
come  to  associate  with  conventionally 
signing  a  paper  document  is  more  likely 
to  be  carried  over  and  equally  applied 
to  technological  alternatives  if  the  word 
signature  is  preserved.  On  the  other 
hand,  substitution  of  the  word 
"identification"  for  "signature"  may,  on 
its  face,  imply  that  the  alternative  is 
something  quite  different  and  perhaps 
less  significant.  Thus,  terminology  can 
help  to  establish  the  functional 
equivalency  of  different  technologies. 

In  addition,  the  term  "electronic 
identification"  can  be  too  limiting  in 
scope  because  signatures  do  more  than 
merely  identify  the  person  who  signed 
something  that  could  be  done  by  a 
person  who  did  not  perform  the  action. 
However,  retention  of  the  word 
"signature"  in  the  term  "electronic" 
signature"  conveys  by  direct  inference 
all  of  the  purposes  of  a  handwritten 
signature,  including  identification, 
authentication,  and  affirmation. 

Accordingly,  FDA  is  proposing  in 
§  11.3  to  define  "Handwritten 
signature"  as  the  name  of  an  individual, 
handwritten  in  script  by  that  individual, 
executed  or  adopted  with  the  present 
intention  to  authenticate  a  vsriting  in  a 
permanent  form.  The  act  of  signing  with 
a  writing  or  marking  instrument  such  as 
a  pen,  or  stylus  is  preserved.  However, 
the  scripted  name,  while  conventionally 
applied  to  paper,  may  also  be  applied  to 
other  devices  which  capture  the  written 
name. 

"Electronic^Signature"  is  defined  in 
proposed  §  11.3  as  the  entry  in  the  form 
of  a  magnetic  impulse  or  other  form  of 
computer  data  compilation  of  any 
symbol  or  series  of  symbols,  executed, 
adopted,  or  authorized  by  a  person  to  be 
the  legally  binding  equivalent  of  the 
person's  handwritten  signature. 

B.  Biometric/ Behavioral  Links  as  Part  of 
the  Electronic  Signature 

Systems  which  utilize  biometric/ 
behavioral  links  as  part  of  the  electronic 
signature  verify  a  person's  identity 
based  on  measurement  of  an 


individual's  physical  feature(s)  or 
repeatable  action. 

One  comment  addressed  the 
behavioral  link  incorporated  in  a 
software  product  designed  for  use  in 
pen-based  computers;  it  described  how 
-the  system  provides  rejiability  and 
trustworthiness  by  calibrating  and 
recognizing  a  set  of  characteristics 
attendant  to  the  act  of  signing  (pen 
strokes,  speed,  acceleration,  etc.). 

One  comment  provided  a  paper  in 
support  of  a  signature  verification 
system  that  characterizes  the  act  of 
.  signing  to  establish  a  behavioral  link 
between  the  signer  and  the  sig.aature, 
noting  the  system's  low  error  rate  (0.19 
percent  false  rejects  and  0.56  percent 
false  accepts),  security,  social 
acceptance." performance,  low  cost,  and 
computer  portability.  The  paper 
describes iiow  the  system  could  be  used 
on  networks -or  over  phone  lines,  in 
conjunction  with  a  microprocessor- 
based  encrvplicncard,  to  prevent 
transmission  of  a  prerecorded  (and 
possibly  false)  signature  by  requiring  the 
generation  of  a  signature  for  each 
•    endorsement.    ■ 

One  submission  asserted  that  stabie 
technologies  exist  to  provide  reliable 
and  repeatable  electronic  verification  of 
individuals  based  upon  a  biometric/ 
behavioral  link.  The  comment  furni«hed 
a  report  summarizing  testing  on  several 
such  systems  that  use  fingerprints,  hand 
geometr>',  the  act  of  signing,  retina^ 
scans  and  voiceprints;  the  comment 
cited  access  control  as  the  primary  type 
of  application  for  such  systems. 

Several  comments  argued  against 
technologies  that  incorporate  biometric/ 
behavioral  Unks  on  the  grounds  of 
excessive  cost;  two  comments  said 
biometric  based  devices  cost  about 
$1,800  to  $4,000  per  unit  and  behavioral 
based  devices  cost  $600  to  $1 ,500  each. 

Most  comments  argued  against  the 
premise  that  biometric/behavioral  links 
are  necessary  or  beneficial  to  electronic 
signatures.  However,  two  comments 
asserted  that  appropriate  application  of 
electronic  signatures  fequires  a 
biometric  or  direct  behavioral  link  to  an 
individual,  and  one  comment 
acknowledged  that  such  links  arc  less 
susceptible  to  procedural  deviations 
than  other  authentication  methods.  One 
comment  said  biometric/behavioral 
links  are  appropriate  to  systems  which 
control  physical  access  to  a  facility. 

Many  comments  urgeil  FDA  to  refrain   - 
irom  requiring  use  of  systems  based  on 
biometric/behavioral  links  (particulariy 
where  the  drug  current  good 
manufacturing  practice  (CGMP) 
regulations  require  signatures)  on  the 
grounds  that: 


1.  Such  a  requirement  would  be 
contrary  to  the  objectives  of  the  CGMP 
regulations; 

2.  Electronic  signature  systems  are  not 
routinely  used  in  non-FDA  regulated 
industry; 

3.  Electronic  signature  technology  is 
relatively  immature  and  unreliable; 

4.  The  technology  is  relatively 
expensive;  and 

5.  Electronic  signature  devic»?s  are 
impractical  for  pharmaceutical 
applications  in  which  operators  are 
garbed  so  as  to  obscure  anatomical 
interaction  with  detection  devices  (e.g., 
hand  or  voiceprints  would  be  difficult 
to  manage  where  workers  wear  masks  or 
gloves). 

FDA  believes  it  is  important  to  allow 
firms  to  take  advantage  of  a  variety  of 
new  technologies.  It  is  not  the  agency's 
intent  to  mandate  use  of  svstems  that 
use  biometric/behavioral  links,  although 
the.agency  recognizes  the  potential 
advantages  of  such  systems  and 
encourages  their  development  and 
adoption.  Oimments  generally  indicate 
that  biometric/behavioral  link 
technologies  have  been  developed,  may 
have  high  levels  of  reliability,  but  have 
not  yet  been  incorporated  into 
-manufacturing  environments  to  any 
appreciable  degree.  Accordingly,  the 
agency's  proposed  regulations  do  not,  at 
this  time,  specify  the  type  of  electronic 
signature  technologies  that  are  required. 
However,  because  FDA  recognizes  the 
benefits  of  those  electronic  signatures 
which  are  inherently  less  vulnerable  to 
falsification,  and  because  the  agency 
wishes  to  encourage  the  development  of 
such  technologies,  the  proposed 
regulations  reflect  the  position  that  the 
robustness  of  biometric/behavioral 
based  systems  permits  less  stringent 
administrative  controls  to  be  used. 
In  addition,  FDA  considers  that 
biometric/behavioral  based  systems  may 
have  greater  application  in  open 
environments,  which  pose  a  greater 
challenge  to  signature  integrity  than 
closed  environments. 

C.  Purpose  of  Signatures 

One  comment  identified  the  following 
functions  of  a  signature:  To  identify 
someone;  to  declare,  to  witness,  to 
acknowledge  or  disclaim,  to  agree  or 
disagree,  and  to  exhibit  responsibility  or 
authorship,  as  a  fomialized  personal  act 
such  that  subsequent  disavowal  or 
disclaimer  is  highly  unlikely.  The 
comment  added  that  good  practice 
suggests  that  the  signature  be  properly 
ascertained,  clearly  indicated,  and 
appropriately  exhibited  in  a  prominent 
place,  and  that  bilateral  mechanisms 
can  hmher  this  purpose,  and  focus  tne 
individual's  attention  on  the  gravity, 


solemnity,  and  formafity  of  the  event. 
The  comment  also  noted  that  because 
the  purpose  of  a  signature  is  not  always 
apparent,  some  documents  include 
clarifying  phrases  such  as  "in  witness 
•  thereof,"  or  "agreed  to  by."  The 
comment  further  stated  that  in  the 
typical  manufacturing  environment 
custom  governs  the  meaning  of  a 
signature  (e.g.,  to  acknowledge 
performance  of  a  procedure, 
responsibility  for  proper  performance  of 
the  procedure,  or  to  show  that  the 
person  was  merely  present). 

The  agency  beheves  the  comment  has 
identified  an  important  aspect  of  a 
signed  writing,  namely  the  meaning 
ascribed  to  the  signature.  Accordingly, 
the  regulations  proposed  at  §  11.50(b) 
require  the<iocument  being  signed  to 
clearly  indicate  the  purpose  of  the 
electronic  signature.  FDA  also  agrees 
with  the  comment's  view  that  bilateral 
mechanisms  can  help  to  establish  the 
seriousness  of  the  electronic 
-endorsement,  and  the  agency  is 
proposing  at  §  H.200(a)(l)  to  require 
certain  electronic  signatures  to  be 
composed  of  at  least  two  elements. 

Respondents  also  commented  on  bow 
signature  alternatives  might  fulfill  the 
following  traditional  purposes  of  a 
signature: 

1.  To  identify  the  actor  and  show  his/ 
her  authority  to  act. 

Many  comments  disagreed  that 
presence  of  a  signature  shows  the 
signer's  authority  to  act,  noting  that 
such  authority  is  generally  determined 
by  the  individual's  oi^anization. 
However,  several  comments 
acknowledged  that  electronic 
identification  systems  can  be 
programmed  to  confirm  an  individual's 
authority  to  act. 

One  comment  said  authority  to  act 
could  be  met  by  the  use  of  identification 
codes/passwords  for  intra-establishment 
records  and  by  pubUc  key  encryption 
standards  such  as  the  Rivest-Shamir- 
Adleman  (RSA)  standard  for  inter- 
establishment  records. 

The  agency  agrees  that  the  presence  of 
a  signature,  per  se,  does  not  necessarily 
guarantee  that  the  signer  has  the 
authority  indicated.  However,  in 
general,  the  presence  of  the  signature,  in 
combination  with  the  signer's  title,  is  by 
custom  a  reasonable  indication  that  the 
person  does  have  the  organization's 
authority  to  endorse  the  subject 
document.  FDA  believes  that  in  most 
cases  people  will  not  sign  a  document 
if  they  lack  the  authority  called  for  by 
the  adion  of  signing.  In  the  kinds  of 
electronic  environments  addressed  by 
the  comments,  systems  can  check  a 
cross-referenced  authorization  rostor  to 
see  that  an  individual  who  attempts  to 
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sign  a  document  has,  in  fact,  thfe 
requisite  authority. 

2.  To  document  the  action  in  a  way 
that  is  legally  binding  and  cannot  be 
repudiated. 

Comments  generally  asserted  that 
properly  validated  and  secure  electronic 
identification  systems  would  be  legally 
binding. 

The  agency  agrees  with  the  comments 
regarding  the  importance  of  validation 
and  security  and  the  proposed  rule 
places  appropriate  emphasis  on  these 
controls.  » 

One  comment  suggested  that 
documentation  of  the  action,  not  the 
individual,  should  be  of  prime 
importance  because  FDA  is  concerned 
more  with  the  actions  of  a  company 
than  with  individuals  within  a 
company,  and  that  concern  with  actions 
of  individuals  is  the  concern  of  the 
company  itself.  The  comment  added 
that  the  RSA  encryption  standard  could 
be  used  in  this  area  for  inter- 
establishment  electronic  records. 

FDA  disagrees  with  the  premise  that 
FDA  should  be  concerned  more  with 
corporate  than  individual  actions.  In 
FDA's  enforcement  activities,  there  is 
equal  emphasis  on  the  responsibility  of 
both  individuals  and  corporations. 
Furthermore,  section  201(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321(e))  defines  a  person  to 
include  an  individual,  partnership, 
corporation,  and  association. 

3.  To  create  a  record  that  would  be 
admissible  in  court. 

One  comment  suggested  that  a  record 
should  be  admissible  in  court  if  it  is 
shown  that  the  record  was  generated  by 
the  responsible  company,  regardless  of 
whether  or  not  the  record  was  signed; 
the  RSA  encryption  standard  was  again 
cited  as  applicable  for  inter- 
establishment  records.  One  submission 
said  that  electronic  records  would  be 
admissible  when  authenticated  by 
appropriate  corporate  officials  under 
appropriate  procedures  relative  to 
electronic  identification. 

The  agency  has  found  that  court 
acceptance  of  records  generally  hinges 
OH  their  reliability  and  trustworthiness. 
Although  FDA  agrees  that  a  given 
unsigned  record  may  be  strictly 
admissible  in  a  proceeding,  establishing 
reliability  and  trustworthiness  may  well 
require  that  specific  documents  bear 
signatures  of  responsible  individuals.  In 
addition,  as  stated  above,  it  is  frequently 
important  for  FDA  to  establish 
iixlividual,  as  well  as  corporate 
responsibility  in  pursuing  regulatory 
actions,  thus  making  it  vital  that 
evidentiary  documents  are  signed  by 
key  individuals.  The  weight  given  to  a 
piece  of  evidence  may  also  depend 


upon  the  presence  or  absence  of  a 
verifiable  signature. 

D.  Stratification 

The  ANPRM  suggested  that  FDA 
might  stratify  acceptance  of  signature 
alternatives  based  upon  the  regulatory 
significance  of  the  electronic  record. 
Comments  generally  held  that 
regulatory  significance  should  not  be 
the  basis  of  stratification.  Two 
comments  argued  against  any  regulatory 
stratification  at  all.  one  asserting  that 
because  conventional  signatures  are 
accepted  in  all  situations,  any 
alternative  that  provides  security, 
identity,  legibility  and  enforceability 
equal  to  or  better  than  a  handwritten 
signature  should,  likewise,  be  accepted 
for  any  application. 

Two  comments  agreed  with  the 
concept  of  developing  a  stratified 
system  whereby  the  regulatory 
significance  of  a  record  would 
determine  the  level  of  security  needed 
for  the  signature  alternative,  but 
indicated  that  companies  should 
individually  define  the  various  security 
categories  and  develop  appropriate 
security  procedures. 

One  comment  said  that  electronic 
authorizations  of  high  importance  might 
require  use  of  secondary  passwords  or 
codes  to  further  augment  security  and 
verify  data  integrity. 

Although  most  comments  disagreed 
with  the  stratification  approach 
suggested  in  the  ANPRM,  many 
comments  suggested  stratification  along 
other  lines,  as  follows: 

1.  Open  Versus  Closed  Systems 

Many  comments  suggested  that 
stratification  of  signature  alternatives  be 
limited  to  security  measures  applied  to 
inter  versus  intra  company  records.  The 
distinction  was  stated  in  terms  of 
"closed,"  versus  "open"  envirorunents. 
Comments  said  that  closed  systems  are 
typical  in  the  pharmaceutical  industry, 
and  include  administrative  and  physical 
controls  to  enhance  reliability  of  the 
electronic  endorsements. 

Several  comments  described  a  typical 
CGMP  closed  system  as:  (1)  Having 
controlled  physical  access;  (2)  having 
professionally  written  and  approved 
procedures  with  employees  and 
supervisors  trained  to  follow  them;  (3) 
having  records  systems  designed  to 
facilitate  quality  assurance 
investigations  when  abnormalities  may 
have  occurred;  and  (4)  being  under  legal 
obligation  to  the  organization 
responsible  for  operating  the  system. 

The  following  examples  of  documents 
in  closed  systems  were  given:  CGMP 
records.  GLP  (good  laboratory  practice) 
and  GCP  (good  clinical  practice)  records 


including  clinical  case  reports,  such 
submissions  to  FDA  as  new  drug 
applications  and  adverse  experience 
reports,  and  FDA  internal  records. 

Comments  generally  characterized 
open  systems  as:  (1)  Having  potentially  " 
greater  exposure  by  outsiders;  (2) 
entailing  communication  among 
multiple  parties  (e.g..  communication  by 
modem);  and  (3)  extending  system 
access  to  peojple  who  are  not  legally 
obligated  to  system  managers. 

Comments  gave  examples  of  open 
system  documents  including:  Requests 
for  drug  samples,  institutional  review 
board  (IRB)  reviews  of  clinical 
protocols,  GLP  records,  and  Freedom  of 
Information  submissions  to  FDA. 

2.  Security  Baseline  Stratification  for 
Open  Systems 

One  comment  presented  a  paper 
which  addresses  security  stratification 
parameters  based  upon  the  risks  of 
disclosure,  where  electronic  messages 
are  communicated  in  an  "open"  system. 
Stratification  involves  three  security 
baselines,  each  of  which  considers  the 
following  message  attributes:  (1) 
Content  sensitivity;  (2)  monetary  value; 
(3)  time  sensitivity;  (4)  statutory  security 
mandates;  and  (5)  authentication 
certification  requirements. 

Message  attributes,  under  the  baseline 
system,  determine  the  necessity  and 
extent  of  the  following  security  and 
reliability  measures:  (1) 
Noncryptographic  identification  and 
authentication;  (2)  systems  controls  to 
ensure  authenticity,  integrity,  and 
availability;  (3)  audit  trails;  (4)  message 
authentication  codes  (MAC's);  (5)  digital 
signatures/encryption;  and  (6)  electronic 
notarization. 

Message  attributes  combined  with 
appropriate  security  and  reliability 
measures  then  determine  the  electronic 
document's  legal  effect:  The  degree  to 
which  the  documents  are  considered  to 
be  legal  signed  writings  that  are 
authentic  and  enforceable  to  the  same 
extent  as  comparable  documents 
prepared  using  conventional  paper- 
based  mechanisms. 

The  agency  has  carefully  considered 
the  divergent  comments  on  acceptance 
stratification  and  is  persuaded  that  the 
regulatory  significance  of  a  document 
need  not  be  the  basis  of  such 
stratification.  However,  the  comments 
reflected  a  general  premise  that  the 
nature  and  extent  of  security  measures 
necessary  to  reasonably  establish  the 
reliability,  authenticity,  and 
confidentiality  of  an  electronic  signed 
writing  will  vary  to  the  extent  that  the 
writings  are  vulnerable  to  unauthorised 
alteration  or  loss. 


The  agency  agrees  with  comments 
ihat  a  fundamental  two  tier  stratification 
based  upon  open  and  closed  systems,  as 
comments  described,  is  warranted.  FDA 
anticipates  that  most  electronic 
documents  which  are  maintained  by 
industry  and  inspected  by  the  agency, 
would  be  considered  as  falling  within 
"closed"  systems.  Electronic  records 
that  are  submitted  to  the  agency, 
however,  as  indicated  by  the  comments, 
may  be  considered  to  be  within  either 
"closed"  or  "open"  systems  depending 
on  bow  they  are  delivered  (i.e.,  via 
"open"  e-mail,  or  "closed"  hand- 
delivery  by  submitters  or  postal 
services).  Likewise,  FDA's  own 
electronic  records  may  be  stratified  as 
existing  in  either  open  or  closed  systems 
depending  on  how  they  are  originated 
and,  for  certain  records,  transmitted  to 
correspondents. 

The  proposed  regulations  place 
primary  emphasis  on  electronic  records 
in  closed  syistems,  because  that 
approach  would  cover  most  of  the 
emerging  electronic  records  and  would 
respond  to  the  most  urgent  of  industry's 
needs  in  developing  electronic  record 
systems.  FDA  considers  "open"  systems 
to  be  nonetheless  important  because 
correspondence  and  regulatory 
submissions  conveyed  by  public 
electronic  networks  are  gaining  wider 
implementation.  Therefore,  FDA  may, 
in  the  future,  propose  more  specific 
requirements  relating  to  open  systems, 
as  the  agency  gains  additional 
information  and  experience  with  open 
systems  and  the  controls  that  may  be 
necessary  to  maintain  the  integrity  and 
authenticity  of  electronic  documents  in 
that  environment. 

rv.  Legal  Acceptance 

Several  comments  said  that  electronic 
records  would,  in  fact,  be  admissible  in 
court,  provided  that  there  are  controls  in 
place  to  make  the  records  reasonably 
reliable  and  trustworthy.  One  comment 
cited  several  recent  court  cases  in 
support  of  this  acceptability. 

The  agency  notes  that  although  the 
ANPRM  did  not  specifically  request 
comments  on  legal  acceptability  of 
electronic  records  and  signatures,  the 
gist  of  most  of  the  comments  is  that 
legal  acceptance  will  not  be  hindered, 
provided  that  the  records  are  shown  to 
be  reliable  and  trustworthy.  The  case 
transcript  cited  by  the  comment 
included  testimony  from  computer 
system  operators  which  outlined  key 
good  computing  practices  that  many  of 
the  comments  also  identified. 


V.  Regulatory  Acceptance 

A.  Genera}  Considerations 

One  comment  suggested  that  the 
disparity  among  FDA  regulations 
regarding  acceptance  of  signature 
alternatives  was  based  upon  definitions 
that  are  either  too  weak  or  restrictive, 
and  called  for  common  regulatory 
definitions. 

The  agency  befieves  that  any 
regulatory  disparity  derives  from  a 
number  of  factors,  including  the  degree 
to  which  various  regulations  anticipate 
use  of  electronic  records  in  place  of 
paper  records,  and  specific  program 
needs  of  different  FDA  centers.  FDA 
believes  that  differences  can  be 
dispelled  by  promulgation  of  these 
uniform  broad  based  regulations  on 
electronic  records/signatures.  The 
agency  agrees  that  common  definitions 
in  such  regulations  would  help  to 
harmonize  policy  across  different  parts 
of  FDA. 

One  comment  recommended  that 
FDA  issue  a  broad  poficy  statement  or 
inspectional  guideline  that  would 
broadly  accept  electronic  identification/ 
signatures  and  that  would  at  least 
establish  criteria  for  the  degree  of 
security  required  for  electronic 
identification/signature  systems.  The 
comment  urged  that  no  new  regulations 
be  issued. 

The  agency  has  determined  that  a 
policy  statement,  inspectional  guide,  or 
other  guideline  would  be  an 
inappropriate  vehicle  for  accepting 
electronic  signatures  because  such 
documents  do  not  have  the  same  legal 
significance  as  substantive  regulations 
that  require  signatures.  Guidance 
documents  may  be  appropriate, 
however,  to  elaborate  upon  acceptance 
regulations. 

B.  Program  Areas 

1.  Drug  CGMP  Regulations 

Although  the  ANPRM  apphed  to  all 
FDA  regulations  in  21  CFR,  most 
comments  focused  primarily  on  the 
CGMP  regulations  for  drugs  (parts  210 
and  211  (21  CFR  parts  210  and  211)). 
Some  comments  suggested  that 
resolution  of  the  issues  in  the  CGMP 
context  could  be  applied  to  resolve 
similar  issues  in  the  context  of  other 
FDA  regulations. 

Many  comments  argued  that  the 
existing  CGMP  regulations  permit  the 
use  of  electronic  identification  wherever 
documents  are  required  to  be  signed, 
initialed,  endorsed  or  approved,  with 
the  singular  exception  of  §  211.186 
(master  production  and  control  records) 
which  explicitly  requires  full 
handwTitten  signatures.  Comments 


supported  their  assertions  by  citing 
preamble  comment  paragraphs  186.  282, 
and  447  in  the  final  rule  on  CGMP's  in 
the  Federal  Register  of  September  29, 
1978  (43  FR  45014),  FDA's  Compliance 
PoUcy  Guide  (CPG)  7132a.08,  and 
(unspecified)  tacit  acceptance  by  FD-^ 
field  investigators Avho  encounter 
electronic  identification. 

One  comment  identified  several 
sections  of  the  CGMP  regulations  as 
requiring  signatures,  including 
§211.188(b)(ll)  (batch  production  and 
control  records),  even  though  the  word 
signature,  per  se,  does  not  appear 
("Identification  of  the  persons 
performing  and  directly  supervising  or 
checking  each  significant  step  in  the 
operation"). 

Comments  urged  the  agency  to  issue 
a  policy  statement  (such  as  a  CPG),  in 
the  near  term,  that  would  condone  use 
of  electronic  identification  for  all 
applications  of  signatures  in  the 
regulations,  except  §211.186. 
Comments  requested  that  in  the  long 
term,  §  211.186  be  amended  to  delete 
reference  to  handwritten  signatures  and 
accept  electronic  identification. 

The  agency  does  not  agree  with  the 
•assertions  that,  except  for  §  211.186,  the 
CGMP  regulations  currently  permit 
alternatives  to  handwritten  signatures  or 
initfals.  (See  findings  of  the  Electronic 
Identification/Signatures  Working 
Group  in  its  February'  24, 1992,  progress 
report.)  The  Center  for  Drug  Evaluation 
and  Research,  in  consultation  with  the 
Office  of  the  General  Coimsel. 
considered  and  rejected  as 
inappropriate  the  issuance  of  a  CPG  that' 
would  accept  "electronic  identification" 
or  other  signature  alternatives,  even 
before  the  working  group  was  formed. 

The  agency's  conclusion  regarding 
what  the  CGMP's  allow  was  conveyed  to 
the  Pharmaceutical  Manufacturers 
Association  in  a  letter  of  December  5. 
1991  (Ref.  3).  Furthermore,  the 
compliance  policy  guide  dted  by 
comments  is  not  directly  relevant 
because  it  addresses  second  check 
endorsements  for  operations  executed 
by  machine,  rather  than  the  form  that 
human  endorsements  take.  In  addition, 
although  comments  cite  several 
paragraphs  of  the  1978  Federal  Register 
notice  as  supportive  of  their  assertions, 
they  overlook  a  key  paragraph  in  which 
the  agency  clearly  rejected  substitution 
of  employee  numbers  or  codes  for 
signatures  or  initials,  on  the  basis  of 
psychological  differences  from  the  act  ot 
signing  and  because  of  ease  of 
falsification  (43  FR  45068.  September 
29,  1978  (comment  433)). 

The  agency  advises  that  some  se<;tions 
of  the  CGMP  regulations,  while  not 
using  the  words  sign,  signature,  or 
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initials,  nonetheless  implicitly  require 
endorsements  to  be  in  tbe  form  of 
handwritten  signatures  or  initials.  For 
example,  the  provisions  of  §  211.166 
require  batch  producdon  and  control 
records  to  contain  the  "(ildentification 
of  the  persons  performing  and  directly 
supervising  or  checking  each  significant 
step  in  the  operation."  FDA 
investigators  have  historically 
encountered  and  expect  to  find  the 
identification  to  take  the  form  of  a 
signature.  Some  developers  of 
automation  systems  also  recognize  that 
"identification"  means  "signature." 

Accordingly,  the  agency  is  not  issuing 
the  suggested  CPG.  but  is,  instead, 
proposing  these  acceptance  regulations, 
that  would  cover  records  required  by 
most  FDA  regulations,  including  the 
CGMP  regulations.  Hovx-ever.  the  agenc-y 
may  issue  clarifying  guidance 
documents,  as  needed,  after  such 
regulations  are  in  effect 

2.  Regulatory  Submissions 

Two  comments  said  that  regulations 
that  require  signatures  on  new  drug 
applications  necessitate  substantial 
additional  handling  to  furnish  paper 
based  signatures  where  the  basic 
submissions  are  in  electronic  form. 
Comments  suggested  that  the  agency 
require  s\ibnussions  to  contain,  in  lieu 
of  the  additional  paper,  a  statement  that 
stgnature.s  (handwritten  or  otherwise) 
are  "on  file."  The  comroent  added  that 
FDA  could  verify  those  endorsements 
during  its  inspections.  The  comments 
observed  further  that  when  electronic 
submissions  are  copied  or  converted 
among  various  computer  file  formats, 
electronic  endorsements  might  be 
omitted. 

One  comment  stated  that  resolution  of 
issues  associated  with  electronic 
identification  and  the  transfer  or 
conversion  of  electronic  data  will  be 
necessary  if  the  benefits  of  electronic 
.submissions  are  to  he  achieved. 

The  agency  believes  that  codified 
acceptance  of  electronic  signatures  in 
lieu  of  handwritten  signatures  will 
address  the  issues  relating  to  regulatory 
submissions.  Acceptance  of  electronic 
signatures  would,  in  most  cases,  obviate 
the  need  to  have  paper  based 
handwritten  signatures  on  file  as  a 
reference.  However,  the  agency  notes. 
from  the  comments,  the  importance  of 
having  the  electr^jnic  records  include 
the  printed  name  of  the  signer  so  as  to 
clearly  identify  the  signer. 

3.  Prescription  Drug  Marketing  Act 

Several  comments  cited  die  signature 
requirements  (for  requesting  and 
receiving  samples  of  prescription  drugs) 
in  the  PDMA  provisions  of  the  Federal 


Food,  Drug,  and  Cosmetic  Act.  and 
based  on  the  increasing  use  of  computer 
technology  to  transact  the  handling  of 
such  requests,  vtrged  the  agency  to 
accept  electronic  identification  in  lieu 
of  handwritten  paper  based  Signatures. 
Another  comment  echoed  the  same 
suggestion,  recommending  that 
biometric/behavioral  liidcs  not  be 
required,  but  noting  also  that  physician 
requests  for  drug  samples  are  generally 
made  in  "open"  environments  such  that 
use  of  certain  alternatives  for  full 
electronic  or  handwritten  signatures 
needs  review. 

One  comment  requested  that,  for 
purposes  of  the  PDMA,  FDA  accept 
SRE's  based  upon  their  uniqueness  and 
reliability,  and  that  such  acceptance  be 
codified  in  regulations.  Another 
comment  described  its  SRE  pen- 
computer  based  system,  emphasizing 
the  nonaltcrability  of  signed  electronic 
records  to  merit  regulatory  acceptance. 

One  comment  assumed  that  the 
ANPRM  did  not  pertain  to  the  PDMA. 

One  comment  asked  that  FDA  issue 
implementing  regulations  under  the 
PDMA  that  accept  electronic  signatures 
and  that  such  issuance  not  be  delayed 
pending  the  agency's  broader 
consideration  of  electronic  records  and 
endorsements. 

The  proposed  rule  to  implement 
certain  parts  of  the  PDMA  and  the 
Prescription  Drug  Amendments  of  1992 
was  published  in  the  Federal  Register  of 
March  14. 1994  (59  FR  11842).  That 
proposed  rule  would  prohibit  the 
imprinting  or  automatic  reproduction  of 
a  signature  by  a  device  or  machine  such 
as  a  stamp,  copier,  or  autopen  at  21  CFR 
203.61(a).  The  agency  recognizes  that 
the  PDMA  proposal  is  not  in  total 
accord  with  this  general  proposed  rule 
on  electronic  records  and  electronic 
signatures.  As  discussed  in  the 
preamble  to  the  PDMA  proposed  rule 
(59  FR  11860).  FDA  will  consider  the    ^ 
comments  concerning  electronic 
signatiues  and  other  signature 
substitutes  received  in  response  to  both 
proposed  rules  before  final  rules  are 
published. 

4.  Good  Laborator)'  Practices 

One  comment  Suggested  that  a 
uniform  definition  of  electronic 
identificaUon  would  facilitate 
application  of  computer  based 
automated  systems  in  the  area  of  CLP's. 

One  comment  cited  the  language  of  21 
CFR  58.130(e)  (of  the  GLP  regulations) 
as  calling  for  handwritten  signatures  of 
paper-hased  records,  but  allowing  dated 
electronic  identification  for  electronic 
systems. 


FDA  beUeves  that,  here  again,  broad 
acceptance  regulations  should  resolve 
the  issues  related  to  GLP's. 

VI.  Acceptance  Regulations 

Several  comments  asserted  that  a 
general  rule  with  a  broad  preamble  and 
specific  targeted  subsection  changes 
would  be  the  most  efficient  means  of 
accepting  electronic  signatures 
throughout  the  applicable  regulations. 
Other  comments  also  supported  new 
regulations  that  would  accept  electronic 
identification/signatures  throughout 
existing  FDA  regulations. 

One  comment  suggested  that  FDA 
define  the  term  electronic  identification 
in  the  CFR  in  order  to  sanction  use  of 
those  alternatives  in  place  of 
handwritten  signatures.  Another 
comment  said  FDA's  codified  definition 
of  signatiue  should  be  clear  yet  general 
enough  to  allow  industry  the  flexibility 
to  use  the  most  suitable  technology.  One 
comment  said  the  agency  should  codify 
the  terms  signature,  electronic  signature, 
and  electronic  identification,  provide 
examples  of  each  term,  and  determine  if 
there  are  substantive  reasons  for 
requiring  handwritten  signatures. 

One  comment  suggested  that  to 
enhance  the  move  from  paper  to 
electronic  records,  the  agency  should 
develop  standards  for  the  generation  of 
portable  electronic  copies  of  records, 
copies  that  FDA  may  need  in  its 
enforcement  activities.  The  comment 
also  suggested  that  the  agency  require 
that  systems  be  capable  of  generating 
such  portable  copies. 

One  comment  suggested  that 
regulations  should  consider  an 
electronic  record  as  "signed  and  final." 
once  an  operator  endorses  the  record  by 
entering  a  password. 

One  comment  suggested  that  FDA's 
regulations  would  have  to  address  both 
electronic  integrity  and  administrative 
security. 

One  comment  urged  that  FDA's  final 
publication  resolve  several  specific 
issues  regarding:  (1)  Elimination  of 
paper  documents  when  they  are 
converted  to  electronic  form,  and 
distinguishing  originals  from  copies;  (2) 
establishing  the  "legal  original" 
between  secure  electronic  copies  of 
conventionally  signed  paper  documents; 
and  (3)  whether  or  not  an  operation  can 
be  based  upon  a  combination  of 
electronic  and  paper  records. 

One  comnHsnt  suggested  that,  until 
legal  and  security  issues  are  resolved, 
the  agency  should  accept  electronic 
submissions,  encourage  development  of 
electronic  records  systems,  but  require 
supplementary  or  accompanying 
handwritten,  paper  based  signatures. 
The  comment  added  that  such  auxiliar>' 


endorsements  would  parallel  the 
approach  taken  by  the  Internal  Revenue 
Service  regarding  filing  of  electronic  tax 
returns  (based  upon  a  conventionally 
signed  paper  form  8453)  and  would  be 
relatively  easy  to  implement.  The  same 
comment  suggested  that  once  electronic 
signatures  are  proven  to  be  legally 
viable,  FDA  should  not  require  them  to 
be  embodied  in  the  electronic 
documents,  but  rather  incorporated  in 
supplementary  documents  so  as  to 
facilitate  software  modification.  (As 
discussed  in  section  VIII.  of  this 
document,  one  comment  took  the 
opposite  view,  stressing  the  importance 
of  having  the  electronic  signature 
securely  bound  to  the  signed 
document.) 

One  submission  urged  FDA  to 
promulgate  regulations  regarding  use  of 
electronic  signatures  in  the  manufacture 
of  blood  components  and  subsequent 
testing  and  transfusion  service 
laboratories. 

FDA  agrees  with  the  comments  that 
called  for  broad  regulations  that  would 
clearly  define  the  terms  handwTitten 
signature  and  electronic  signature  (and 
do  so  in  a  manner  that  affords  industry 
the  greatest  latitude  in  adopting 
appropriate  technologies),  and  set 
conditions  under  which  the  agency 
would  accept  alternatives  to 
handwritten  signatures.  The  proposed 
regulations  apply  to  all  FDA  program 
areas,  including  bloo'd  components, 
which  are  regulated  as  either  drugs  or 
medical  devices. 

The  agency  does  not  believe  it 
necessary  to  define  the  term  "electronic 
identification"  because  the  general 
meaning  of  the  term,  as  suggested  by 
comments,  would  be  contained  in  the 
proposed  definition  of  electronic 
signature. 

The  agency  agrees  that  it  is  vital  for 
FDA  to  be  able  to  obtain  copies  of 
electronic  documents  and  that  systems 
should  have  the  capability  of  generating 
such  copies — a  provision  that  is  in 
proposed  §  11.10(b).  However,  the 
agency  does  not,  at  this  time,  agree  that 
FDA  needs  to  develop  specific 
performance  standards  for  the 
"portability"  suggested.  FDA  may 
develop  appropriate  guidelines  in  the 
future  to  address  portability  attributes. 

Regarding  the  suggestion  that  FDA 
require  parallel  paper  records  to  bear 
mandated  signatures  pending  resolution 
of  legal  issues,  the  agency  believes  that 
such  a  provision  need  not  be  codified 
because  there  are  no  indications  that 
legal  acceptance  of  electronic  records/ 
signatures  (per  se)  remains  an  issue, 
where  the  trustworthinessAreliability  of 
such  records/signatures  h.is  been 
established.  The  propost'd  acceptance"  . 


regulations  address  measures  to 
establish  such  trustworthiness  and 
reliability.  However,  until  the 
regulations  are  in  effect,  firms  must 
supplement  electronic  records  with 
paper  documents  for  purposes  of  having 
required  signatures  in  conventional 
form. 

The  agency  does  not  understand  the 
basis  for  one  comment's  concern  that 
electronic  signatures  not  be  required  to 
be  contained  within  the  electronic 
records  that  are  signed.  The  key  factors 
in  acceptability  of  electronic  records/ 
signatures  have  to  do  with  establishing 
trustworthiness  and  reliability  rather 
than  facilitating  software  modification. 
Linking  the  electronic  signature  with 
the  electronic  document  is  an  important 
attribute  in  establishing  the  authenticity 
of  the  endorsement,  just  as  it  is 
important  to  "affix"  one's  handwritten 
signature  to  a  paper  document.  FDA 
believes  that  electronic  signatures 
which  are  separate  from  their  associated 
writings  are  less  reliable  and 
trustworthy  than  electronic  signatures 
-  which  are  incorporated  in  their 
respective  documents,  to  the  extent  that 
authors  can  more  easily  repudiate  the 
authenticity  of  the  separated  signature. 

VII.  Enforcement  Integrity 

Most  comments  asserted  that,  based 
in  part  upon  the  provisions  of  Title  18 
of  the  U.S.  Code,  use  of  signature 
alternatives  should  not  adversely  affect 
the  agency's  enforcement  integrity. 
Comments  asserted  that  laws  against 
falsification  of  paper  records  apply 
equally  to  falsification  of  electronic 
records,  and  that  FDA  should  have  no 
difficulty  in  affixing  individual 
responsibility  when  working  with 
electronic  records. 

Comments  also  maintained  that 
electronic  record  systems  must,  and  can 
under  current  technology,  be  designed 
for  reliable  storage  and  retrieval,  thus 
meeting  industry  and  FDA  audit  needs. 
Comments  added  that  electronic  record 
systems  can  be  validated  and  are  at  least 
as  reliable,  and  more  efficient  than, 
paper-based  records. 

One  comment  asserted  that  copies  of 
electronic  records  containing  signature 
alternatives  will  be  admissible  evidence, 
in  regulatory  actions,  to  demonstrate 
individual  responsibility  when  FDA 
informs  the  industry  that  signature 
alternatives  are  as  binding  as 
conventional  signatures. 

One  comment  asserted  that  within  the 
context  of  the  PDMA,  electronic 
signatures  would  be  admissible  in  court 
when  combined  with  other  system 
controls,  such  as  phoned  requests. 

The  agency  recognizes  that  the  ability 
to  collect  electronic  records  that  are 


admissible  as  evidence,  depends  in 
large  measure  on  whether  or  not  the 
systems  used  to  generate  those  records 
have  been  designed  for  reliable  storage 
and  retrieval.  Accordingly,  the  proposed 
regulations,  at  proposed  §  ll.lO(c), 
require  that  systems  that  generate  and 
maintain  electronic  records  be  designed 
so  that  the  records  can  be  reUably  stored 
and  retrieved.  The  storage/retrieval 
requirement  should  be  coupled  with  the 
requirement  that  such  systems  be 
capable  of  generating  accurate  electronic 
copies  that  can  readily  be  converted  to 
human  readable  form.  (See  remarks  on 
records  "portability"  in  section  VI.  of 
this  document.) 

VIII.  Security 

Many  comments  contended  thai 
handwritten  signatures  are  not 
intrinsically  secure  forms  of 
identification  because  falsification  can 
easily  be  executed  unilaterally. 
Comments  emphasized  furthermoi-e  that 
properly  validated  and  administered 
identification/password  systems,  which 
lack  biometric  links  to  individuals  being 
identified,  are  more  secure  than 
handv\Titten  signatures  to  the  extent  that 
falsification  generally  necessitates  a 
bilateral  action  (i.e.,  two  individuals 
must  purposefully  accomplish 
falsification).  Comments  asserted  that 
security  is  fundamentally  derived,  not 
from  the  form  of  the  identification,  per 
se,  but  rather  from  the  attendant  system 
controls. 

One  comment  argued  against  placing 
too  high  an  emphasis  on  seciuity  and 
control  measures  for  signature 
alternatives,  noting  that  FDA  has  not 
instituted  corresponding  controls  for  ' 
conventional  handwritten  signatures  on 
paper  records.  The  comment  elaborated 
that  isolated  forgeries  are  more  apt  to  go 
unnoticed  than  repetitive  forgeries  of  a 
manual  signature,  and  that  security  of 
habitual  signing  derives  more  from  the 
meaning  attached  to  the  signing  process 
than  the  technical  strength  of  the 
process  itself.  The  comment  concluded 
that  the  effectiveness  of  electronic 
signature  alternatives  should  also  derive 
less  from  technical  security  and  more 
from  the  meaning  attached  to  the 
signing  process. 

The  agency  finds  merit  in  the 
comments'  premise  that  the  integrity  of 
an  electronic  signature  is  derived  more 
from  the  systems  controls  used  to 
generate  it  than  irom  the  technology 
used  to  apply  it.  The  emphasis  on 
systems  controls  is  justified  and 
reflected  in  the  provisions  of  the 
proposed  regulations.  However.  FDA 
recognizes  that  electronic  signatuM>s 
based  upon  biometricAiehavioral  links- 
can  bo  more  secure  tijan  others  to  thi' 
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extent  they  are  more  difficult  to  falsify. 
Whereas  the  agency  agrees  that  the 
meaning  attached  to  the  signing  process 
is  important,  (e.g.,  in  establishing 
iadividual  responsibility  for  an 
endorsed  ict  such  as  approving  a  master 
prodiiction  record),  FDA  does  not  agree 
that  the  meaning  determines  the 
security  of  the  signing. 

Regarding  the  comment  that  FDA  has 
not  instituted  controls  for  the  generation 
of  handwritten  signatures,  the  agency 
notes  that  specific  FDA  guidance  on  the 
matter  has  not  been  needed  because 
conventional  paper  controls  are  well 
established  in  our  culture  and  because 
falsification  of  paper  documents  can  be 
readily  investigated  and  documented  by 
a  long-standing  body  of  forensic 
evidence  (e.g..  handwriting  analysis,  ink 
composition  and  dating,  imprints  on 
stacks  of  paper,  erasure  marks,  etc.).  On 
the  other  haind.  a  comparable  body  of 
evidence  has  yet  to  be  estabUshed  to 
pursue  falsification  of  electronic 
documents  and  signatures. 

The  agency  finds  convincing  the 
argximent  that  electronic  signatures 
based  on  user  identification  codes 
combined  with  passwords  can  be 
adequately  secured  in  that  the  signature 
consists  of  multiple  parts  which  require 
the  collaborative  efforts  of  two 
individuals  to  execute  a  falsification. 
FDA  wishes  to  clarify,  however,  that 
contemporaneous  use  of  both  electronic 
signatiu^  elements  must  be  executed  for 
each  signing.  For  example,  if  a  person, 
having  logged  onto  a  system  by  entering 
both  a  password  and  a  scanned 
employee  badge  containing  an 
identification  code,  need  only  scan  the 
badge  to  execute  subsequent  electronic 
signatures,  then  the  safeguard  of  having 
multiple  parts  to  the  signature  would  be 
lost  for  those  endorsements  to  the  extent 
that  another  person  could,  unbeknownst 
to  the  badge  owner,  scan  the  badge  and 
falsify  the  electronic  signature.  Should 
the  owner  carelessly  leave  the  badge 
unattended,  the  required  collaboration 
would  be  absent  On  the  other  hand,  if 
an  "impersonator"  needs  to  know  the 
badge  owner's  secret  password  in 
addition  to  physically  possessing  the 
badge  in  order  to  execute  a  signing,  then 
collaborative  efforts  would  be  necessary 
to  falsify  the  electronic  signature;  the 
badge  owner  would  have  to  reveal  the 
password  to  the  would-be-imposter.  as 
well  as  make  the  badge  available. 
Accordingly,  proposexl  §  11.200(a)(1) 
requires  electronic  signatures  that  are 
not  based  oo  biometricA)ehavioral  links 
to  employ  at  least  two  distinct  parts,  all 
of  which  are  contemporaneously 
executed  at  each  signing.  In  addition, 
proposed  §  11.200(a)(3)  requires  that 
attempts  at  signature  falsifications 


necessitate  collaboration  of  at  least  two 
people. 

Tne  agency  believes  that  the 
acceptance  regulations  need  not  require 
at  least  two  distinct  elements  where  the 
electronic  signature  employs  a 
biometric/behavioral  link  (e.g..  retinal 
scan,  voiceprint)  to  the  signer.  The 
bilateral  security  measure  would  not  be 
necessary  in  such  systems  because  only 
the  genuine  owner  of  the  electronic 
signature  would  be  capable  of  using  it. 
The  owner  could  not  lose,  lend,  give 
away  dr  otherwise  transfer  the  signature 
in  the  first  place. 

One  comment  expressed  the  hope  that 
security  for  alternatives  to  handwritten 
signatures  will  not  result  in  lesser 
confidentiality. 

FDA  agrees  that  confidentiaUty  of 
data  in  electronic  records  is  as 
important  as  it  is  in  paper  records. 
Systems  controls,  for  both  paper  and 
electronic  documents,  will  determine 
the  level  of  confidentiality. 

Chie  comment  stated  that  signatures 
recorded  electronically,  if  not  somehow 
inalterably  bound  to  the  electronic 
document,  are  insecure  to  the  extent  the 
digitally  recorded  signature  could  be 
excised  and  superimposed  upon  other 
documents  to  falsify  an  endorsement. 
Another  comment  supported  signatures 
recorded  electronically  when  they  are 
captured  to  inalterable  media,  such  as 
optical  disks,  provided  further,  that 
access  to  such  media  is  limited,  thus 
reducing  chances  of  alteration. 

The  agency  agrees  that  binding  an 
electronic  signature  to  the  signed 
electronic  document  is  a  vital  systems 
control  that  helps  to  establish  the 
authenticity  of  an  electronically  signed 
documenL  Accordingly,  proposed 
§  11.70  includes  a  "signature  to 
document"  binding  provision.  FDA 
notes  that  such  a  binding  is  usually 
inherent  for  handwritten  signatures  that 
are  applied  to  paper  documents. 

As  noted  above  regarding 
stratification,  many  comments  made  a 
distinction  between  the  security  needed 
for  signature  alternatives  affixed  to 
electronic  documents  contained  within 
the  administrative  control  of  a  given 
firm  (closed  system)  and  signature 
alternatives  affixed  to  records  (such  as 
e-mail  and  submissions  to  FDA)  that  are 
transmitted  from  one  establishment  to 
another  (open  systems).  Comments 
suggested  that  open  systems  require  a 
higher  level  of  security  than  closed 
systems,  and  that  a  combination  of  user 
identification  codes  and  passwords, 
under  suitable  administrative  controls, 
is  sufficient  for  closed  systems. 

The  agency  agrees  that  because  open 
systems  are  inherently  more  vulnerable 
to  message  compromise,  additional 


security  measures  may  be  necessary  to 
ensure  electronic  document  integrity 
and  authenticity.  Such  measures  may 
include  electronic  document  encr>'ption 
and  use  of  digital  signatures.  However. 
FDA  believes  that  because  such 
measures  are  still  evolving,  it  would  be 
premature  to  specifically  require  their 
use  in  dociunents  submitted 
electronically  to  the  agency.  Instead,  the 
proposed  rule  requires  additional 
security  measures,  stated  in  general 
terms,  that  are  designed  to  ensure 
document  integrity,  confidentiality,  and 
authentication  from  point  of  creation  to 
point  of  receipt. 

One  comment  suggested  that 
computer  systems  used  within  the 
CCMP  and  CLP  regulations  attain  the 
security  level  of  C2  within  the 
Department  of  Defense  Trusted 
Computer  System  Evaluation  Criteria 
(DoD  5200.28— STD).  also  known  as  the 
"Orange  Book." 

One  comment  concluded  that,  per  the 
ANPRM  working  definitions,  signatures 
recorded  electronically  (scripted 
signatures  applied  to  devices  other  than 
paper)  and  conventional  signatures 
applied  to  paper  offer  the  greatest 
security. 

FDA  does  not  believe  it  necessary  at 
this  time  to  codify'  adherence  to  a 
specific  security  level  that  is  stated  in  a 
standard.  The  agency  beUeves  that 
records  under  CGMP's  and  GLP's  will 
have  sufficient  security  when  the 
provisions  of  the  proposed  rule  are 
followed.  However,  should  additional 
specific  criteria  be  necessary  to  attain 
adequate  levels  of  security,  the  agency 
may  consider  incorporating  specific 
security  standards  such  as  the  one 
suggested. 

Many  comments  identified  various 
administrative  security  controls 
attendant  to  the  use  of  (what  the 
ANPRM  called)  electronic  identification 
(identification  codes  (ID)/pas$words), 
and  argued  that  appropriate  use  of  such 
controls  should  make  ID/password 
systems  acceptable  to  FDA  for  use  in 
closed  systems.  Comments  generally 
emphasized  the  need  to  utilize  such 
controls  and  not  rely  upon  a  sii^le  form 
of  signature  alternative  in  isolation. 
Suggested  controls  included  the 
following: 

1.  EstaoUsh  and  follow  employee 
policies  which  hold  people  accountable 
and  liable  for  actions  initiated  under 
their  (computer  ID)  accounts  to  deter 
forgery  of  electronic  signatures. 
Comments  suggested  that  employees 
who  violate  such  policies  wouki  be 
subject  to  disciplinary  action  including 
termination. 

2.  Limit  computer  access  to 
authorized  individuals. 
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3.  Execute  carefully  written  and 
controlled  operational  procedures. 

4.  Train  employees  in  the  use  of 
operational  procedures. 

5.  Use  fully  documented  production 
and  control  procedures. 

6.  Validate  systems. 

7.  Use  identity  checks:  cross-checking 
to  establish  that  machine  readable  codes 
on  tokens  and  a  personal  identification 
number  (PIN)  are  assigned  to  the  same 
individual. 

8.  Use  password  checks;  checking  an 
independently  entered  password. 

9.  Change  passwords  periodically. 

10.  Use  authority  checks  to  determine 
if  the  identified  individual  has  been 
authorized  (or  trained)  to  use  the 
system,  access,  or  operational  device,  or 
perform  the  operation  at  hami. 

•        11.  Use  time  stamped  audit  trails  to 
dociunent  changes,  record  all  vn^ite-to- 
file  operations,  and  independently 
record  the  date  and  time  of  the 
operator's  action  or  entry.  Concerning 
audit  trail  integrity,  comments 
emphasized  the  importance  of  creating 
back  up  files  to  re-create  documentation 
and  deter  inappropriate  records 
alterations. 

12.  Use  operational  checks  to  enforce 
permitted  operational  parameters  such 
as  functional  sequencing  or  time.     ' 

13.  Use  records  revision  and  change 
control  procedures  to  maintain  an 
electronic  audit  trail  that  documents 
time-sequenced  development  and 
modification  of  records. 

14.  Maintain  control  over  the 
distribution,  access,  and  usage  of 
documentation  required  for  various 
operations. 

15.  Encrypt  records  to  provide  secure, 
nonchangeable  versions. 

16.  Use  location  (terminal)  checks  to 
determine  that  the  physical  source  of 
the  endorsement  is  valid. 

17.  Use  intentions  checks  by 
providing  confirming  dialog  that  the 
signer  understands  precisely  the 
intentions  of  a  signature. 

18.  Use  "time-outs"  of  under-utiHzed 
terminals  to  prevent  their  unauthorized 
use  while  unattended. 

19.  Use  security  against  natural 
system  failures. 

.    20.  Print  the  individual's  name,  along 
with  time  of  "signing,"  on  the  electronic 
record  to  help  reenforce  the 
psychological  link  between  the  author 
and  the  endorsement. 

The  agency  considers  that  most  of  the 
above  systems  controls  have  merit  and 
they  have  been  incorporated  in  the 
proposed  regulations. 

One  comment  identified  the.  following 
steps  to  regulate  and  control  the 
issuance  of  tokens,  cards,  PIN's.  and 
other  machine  readable  indicia  of 
identity: 


.  •   1 .  Chronological  logging  of  each 
issuance; 

2.  Certifying  the  identity  of  each 
individual; 

3.  Noting  and  controlling  the 
empowerment  or  authority  of  issuance; 

4.  Testing  each  token,  card,  or  other 
indicia  to  make  sure  it  works; 

5.  Keeping  each  issuance  unique; 

6.  Assuring  that  issuances  are 
periodically  checked,  recalled,  or 
reissued; 

7.  Following  loss  management 
procedures  to  electronically  de- 
authorize  lost  tokens,  cards,  etc.  and  to 
issue  temporary  or  permanent 
replacements  using  suitable,  rigorous 
controls  for  substitutes;  and, 

8.  Using  reasonable  transactional 
safeguards  to  prevent  imauthorized  use 
and  detect  and  emergently  report  (with 
unmistakable  notoriety)  any 
unauthorized  attempts. 

The  agency  agrees  that  all  of  the  above 
controls  are  reasonable  and  necessary 
measures  to  maintain  password 
integrity.  However,  some  of  these 
controls  may  be  more  amenable  to 
incorporation  in  guidelines  rather  than 
regulations,  and  therefore  do  not  appear 
in  the  proposed  rule. 

.  Jn  response  to  the  ANPRM 's  request 
that  comments  identify  any  types  of 
signature  alternatives  that  would  be  too 
insecure  to  be  acceptable,  comments 
cited  the  use  of  unilateral  methods,  such 
as  a  user  identification  that  is  readily 
determined  from  a  publication,  or 
alternatives  used  in  environments  in 
which  employees  are  motivated  to 
falsify  identifications.  One  comment 
stressed  the  importance  of  using 
bilateral  systems,  but  urged  the  agency 
to  permit  industry  to  choose  the  exact 
methods  (such  as  use  of  identification 
codes  combined  with  passwords  or 
tokens). 

As  explained  above,  the  agency  agrees 
that  single  entity  signature  alternatives 
that  may  be  compromised  are  not 
acceptable.  Where  bilateral  signatures 
are  used,  both  portions  of  the  signature 
should  be  recorded  contemporaneously 
with  each  "signing."  Absent  that 
duality,  FDA  would  consider  the 
signature  to  be  unilateral  and  therefore, 
if  capable  of  being  compromised, 
unacceptable.  The  agency  wishes  to 
clarify,  however,  that  single  entity 
signatures  based  on  biometric/ 
behavioral  Unks  that  cannot  be 
implemented  by  people  other  than  their 
genuine  owners  would  be  acceptable. 

IX.  Validation 

Comments  generally  acknowledged 
the  importance  of  validating  signature 
alternative  systems  and  said  that  there 
should  be  no  difference  between 


JMI 


validation  of  signature  alternatives  and- 
validation  of  other  processes  or  systems. 
Most  comments  claimed  that  there 
already  exists  sufficient  guidance, 
published  by  FDA  and  the  industry, 
thus  making  it  unnecessary  for  FDA  to 
pubUsh  additional  guidance  on 
validation  of  signature  alternatives. 

Several  comments  acknowledged 
FDA's  concerns  about  the  adequacy  of 
computer  systems  vahdation,  but 
indix:ated  that  the  primary  issue 
concerns  what  constitutes  adequate 
systems  specifications,  a  matter 
comments  claimed  is  still  developing. 

Comments  identified  the  following 
elements  of  signature  alternative 
vahdation: 

1.  Correct  specification; 

2.  Correct  engineering; 

3.  Correct  testing;  ' 

4.  Correct  operation; 

5.  System  definition:  functional 
requirements,  software  requirements, 
the  physical  system  and  its  operating 
environment; 

6.  Assurance  of  software  quality: 
structural  and  functional; 

7.  System  documentation  that  is  well 
organized  and  that  includes  policies, 
procedures  and  master  plans  defining 
the  philosophy  and  approach  to  system 
validation,  and  defined  meanings  for 
approval  signatures; 

8.  Security; 

9.  Verification  of  critical  data  entries; 

10.  Installation,  operational,  and 
performance  qualification; 

1 1.  Change  control  and  system 
maintenance; 

12.  Employee  training; 

13.  A  records  retrieval  system  that 
protects  records  and  enables  their 
accurate  and  efficient  retrieval 
throughout  their  retention  period;  and 

14.  Periodic  system  review  and 
revalidation. 

The  agency  is  persuaded  bv  the 
comments  that  although  validation  of 
electronic  signature  systems  is 
important  enough  to  be  codified  as  a 
general  requirement,  publication  of 
specifics  as  to  what  constitutes 
acceptable  validation  of  such  systems 
should  be  deferred  at  this  time.  Sp«»dfir 
information  on  electronic  signature 
validation  may  need  to  be  provided  in 
either  future  regulations  and/or 
guidelines. 

X.  Standards 

A.  Standards  in  General 

Several  comments  acknowledged  the 
general  utility  of  standards  (e.g.,  for 
elec-tronic  signatures  which  use 
biometric/behavioral  Unks),  but 
suggested  that  the  issue  should  be 
addressed -separately  on  the  basis  that 
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standards  are  not  relevant  to  the  forms 
of  electronic  identification  anticipated 
for  use  in  the  pharmaceutical  industry, 
and  because  they  are  seldom  used  in 
FDA-regulated  industries  generally. 

Several  comments  said  FDA  should 
assess  existing  standards  and  provide 
input  into  development  of  new 
standards,  but  should  not  seek  a  lead 
role  in  their  development.  One 
comment  suggested  that  FDA 
collaborate  with  industry  in  developing 
standards  should  they  be  warranted  in 
the  future. 

Two  comments  argued  that  the 
absence  of  standards  should  not  inhibit 
the  agency  from  accepting  electronic 
identification  and  that  standards  would 
not  be  necessary  where  there  is  an 
emphasis  on  validation,  security,  and 
well  designed  and  enforced  procedures. 

One  comment  urged  the  agency  to 
avoid  adopting  any  single  standard  or 
technology  for  electronic  signatures. 

FDA  recognizes  the  benefits  of 
standards  and  their  relevancy  to  legal 
and  regulatory  acceptance  of  electronic 
signatures.  FDA  regulations  could  be 
simplified  by  predicating  acceptance  of 
an  electronic  signature  on  adherence  to 
one  or  more  appropriate  standards  that 
have  been  derived  from  fair  evaluation 
of  public  comments.  Although 
industries  regulated  by  FDA  may  not 
have  participated  in  the  development  of 
the  two  emerging  primary  digital 
signature  standards,  i.e. ,  the  National 
Institute  of  Standards  and  Technology 
Digital  Signature  Standard  (NIST  DSS) 
or  the  RSA,  either  because  (in  the  case 
of  the  RSA)  the  standard  is  proprietary, 
or  because  the  industry  did  not 
anticipate  their  relevancy,  the  standards 
may  nonetheless  be  valuable  tools  to 
ensure  the  authenticity  and  integrity  of 
electronic  records. 

In  general,  the  agency  agrees  with  the 
premise  that  adherence  to  specific 
standards  need  not  be  codified  at  this 
time  because  adequate  levels  of  security 
may  be  achieved  by  adherence  to  the 
controls  contained  in  the  proposed  rule. 
However,  the  agency  may  need  to 
address  or  adopt  such  standards  in  the 
future,  as  the  industries  become  more 
familiar  with  them  and  their  practical 
applications.  The  agency  anticipates 
that  its  role  will  be  that  of  a  proactive 
participant  in  standards  development. 
Absent  the  immediate  application  of 
such  standards,  the  proposed  rule 
emphasizes,  as  comments  suggest, 
system  security/integrity  controls,  and 
validation. 

B.  National  Institute  of  Standards  and 
Technology  Digital  Si^ature  Standard 

One  comment  suggested,  withoiit 
elaboration,  that  FDA  obtain  and 


consider  three  cited  articles  on  digital 
signature  standards. 

Many  comments  cited  the 
controversial  nature,  per  published 
articles,  of  the  NIST  DSS  and  suggested 
that  FDA  not  adopt  the  standard. 
Several  comments  inferred  that  FDA 
should  favor  the  RSA  over  the  NIST 
DSS  on  the  basis  that  RSA  is  currently 
the  de  facto  standard  for  commercial 
and  some  military  applications. 

One  comment  urged  the  agency  to 
adopt  a  public,  rather  than  proprietary 
standard,  but  noted  the  difficulty  of 
modifying  systems  that  are  essentially 
completely  developed  to  incorporate  the 
NIST  standard. 

One  comment  encouraged  FDA  to 
adopt  the  NIST  draft  digital  signature 
standard,  on  the  groimds  that  the  NIST, 
DSS  is  a  highly  secure  method  of 
identification  that  will  become 
mandatory  for  Federal  agencies  where  a 
public-key  based  digital  signature 
technique  is  needed  and  is  to  be  the 
single  standard  for  Government 
communication  with  the  private  sector. 
The  comment  further  supported  the 
standard  by  noting  its  acceptance  by  the 
General  Accounting  Office  as  legal 
endorsement  for  Federal  obligations.  In 
addition,  the  comment  asserted  the 
nonrepudiation  property  of  the  NIST 
DSS.  One  comment  acknowledged  that 
the  NIST  standard  offers  the  benefit, 
over  handwritten  signatures,  of  assuring 
that  the  document  was  not  altered  after 
being  signed  by  the  author. 

The  agency  notes  that  subsequent  to 
the  working  group's  February  1992 
progress  report,  several  criticisms  of  the 
NIST  DSS,  specifically  the  absence  of  a 
"hash  algorithm"  and  limited  size  of 
"keys,"  have  been  addressed.  FDA  has 
also  become  aware  of  several 
commercial  products  available  to 
implement  the  standard,  and  the  agency 
acknowledges  that  it  may  have  direct 
applicability  to  FDA  electronic 
communication  with  the  agency's 
regulated  industries.  However,  the 
standard  is  not  yet  finalized,  and  it  has 
not  yet  achieved  sufficiently  wide 
utilization,  in  the  agency's  opinion,  to 
merit  mandatory  use,  at  least  in  closed 
systems.  The  standard  may  have  future 
applicability,  though,  in  open  systems, 
where  documents  are  submitted  to  FDA 
via  public  electronic  carriers,  in  which 
case  adherence  to  a  limited  number  of 
standards  would  be  desirable  to 
maintain  practical  communications. 
Accordingly,  the  agencj'  is  deferring  a 
codified  reference  to  the  NIST  DSS  in 
particular.  However,  the  agency  is 
proposing  in  §  11.30  to  use  established 
digital  signature  standards  that  are 
acceptable  to  FDA,  as  a  system  control 
that  may  be  warranted  to  maintain 


record  authenticity,  integrity,  and 
confidentiality  in  open  systems. 

XI.  Freedom  of  Information 

Several  comments  asserted  that 
because  matters  relating  to  FOI  fire  not 
relevant  to  the  fundamental  issues  of 
electronic  identification,  such  issues 
should  be  handled  separately.  However, 
comments  expressed  concern  about  the 
reliability  of  computer  methods  FDA 
might  use  to  delete  proprietary 
information  from  electronic  records 
released  under  the  FOI  Act. 

Two  comments  said  that  FDA  should 
realize  FOI  processing  cost  savings 
when  records  are  submitted 
electronically  if  the  agency  sets 
guidelines  on  such  submissions. 

Comments  held  diverse  opinions 
about  what  form  (electronic  or 
otherwise)  documents  released  under 
FOI  should  take.  Several  comments  said 
FDA  should  establish  standards  to  avoid 
having  to  copy  and  purge  original 
records  that  exist  in  many  different 
formats.  Some  comments  said  they 
would  likely  provide  paper  printouts  of 
electronic  records  requested  by  FDA 
field  investigators,  and  by  so  doing,  the 
agency  would  not  need  to  acquire 
specific  software  and  hardware  to  _ 
handle  proprietary  formats.  Likewise, 
two  comrftents  recommended  that  FDA 
respond  to  FOI  requests  by  providing 
only  paper  copies  of  documents, 
regardless  of  the  format  requested.  On 
the  other  hand,  two  comments 
encouraged  the  agency  to  develop 
systems  whereby  requesters  could 
submit  FOI  requests  by  e-mail,  or 
directly  access  an  FDA  data  base  to 
conduct  on-line  text  searches.  One  of 
the  comments  suggested  that  resulting 
documents  from  such  searches  be 
mailed  to  requesters  in  a  manner  similar 
to  the  procedure  used  by  the  National 
Library  of  Medicine's  Medhne.  The 
respondent  suggested  that  modest 
connect  time  fees  would  be  appropriate 
to  such  systems. 

The  agency  disagrees  with  the 
assertion  that  FOI  matters  are  irrelevant 
to  electronic  signature  issues.  When  FOI 
requests  are  received  electronically  the 
agency  must  ensure  that  the  requests  are 
authoritative  and  genuine  such  that  they 
may  be  processed  and  appropriate  fees 
collected.  In  addition,  as  more  firms 
implement  electronic  records,  the 
agency  will  likely  collect  and  store  them 
electronically  in  the  regular  course  of  its 
investigational  and  inspectional 
activities.  The  consequent  move  from 
paper  to  electronic  documents  will 
necessitate  use  of  appropriate  purging 
technologies,  as  many  of  the  comments 
have  noted. 


FDA  finds  the  comment's  suggestions 
that  FOI  records  be  handled^strictly  as 
paper  documents  inconsistent  with  the 
implementation  of  electronic  records 
systems.  The  agency  believes  the 
suggestion  that  FDA  accept  FOI  requests 
by  e-mail  has  merit,  and  it  is  exploring 
ways  of  implementing  the  suggestion 
within  the  context  of  electronic 
submissions  in  general.  A  data  base  of 
all  .available  documents  may  not  be 
practical  at  this  time  considering  the 
scope  of  potential  documents  that  may 
be  in  the  data  base.  However,  a  publicly 
accessible  on-line  electronic  data  base  of 
FOI-released  documents  may  be  in  the 
public  interest,  and  this  suggestion  may 
also  be  explored.  The  agency  agrees  that 
it  should  set  technical  standards  for 
submission  of  electronic  documents  so 
as  to  allow  the  electronic  handling  of 
relevant  FOI  requests;  this  suggestion  is 
also  being  explored  within  the  context 
of  electronic  submissions  in  general. 

XII.  The  Proposed  Regulation  for 
Electronic  Signatures  and  Records 

Proposed  part  11  is  made  up  of  the 
following  subparts:  subpart  A— General 
provisions;  subpart  B — Electronic 
records;  and  subpart  C — Electronic 
signatures:        ■     ' 

A.  General  Provisions  (Subpart  A) 

1.  Scope  (§11.1) 

Although  most  of  the  comments  to  the 
ANPRM  represented  the  pharmaceutical 
industr>',  the  agency  wishes  to 
emphasize  that  the  proposed  rule 
applies  to  use  of  electronic  records  and 
signatures  in  the  context  of  all  FDA 
program  areas  and  all  industries 
regulated  by  FDA.  Accordingly, 
proposed  §  11.1  states  the  extent  of  the 
regulation's  scope  to  all  parts  of  21  CFR 
chapter  I. 

The  agency  recognizes,  however,  that 
in  some  instances  records  required  by 
selected  sections  of  chapter  1  may  need 
to  be  retained  in  paper  form  and  their 
associated  conventional  methods  of 
signing  may  need  to  be  preserved.  In 
such  instances,  the  agency  would,  by 
regulation,  specify  that  electronic 
versions  of  those  records  would  not  be 
permitted.  FDA  does  not  anticipate 
many  such  situations,  but  is  providing 
for  them  in  proposed  §  11.1.  The  agency 
welcomes  comments  on  any  existing 
FDA  regulations  that  address  records 
where  electronic  versions  of  those 
records  should  not  be  permitted. 
Under  proposed  §11.1,  absen  t 
specific  exemption  by  regulation, 
records  required  throughout  chapter  I 
could  be  created,  modified,  maintained, 
or  transmitted  in  electronic  form 
provided  they  meet  the  requirements  of 


proposed  part  11.  Likewise,  electronic 
signatures  would  be  considered  to  be 
equivalent  to  full  handwritten 
signatures,  initials,  and  other  general 
signings  required  throughout  chapter  1 
provided  the  electronic  signatures  and 
associated  electronic  records  meet  the 
requirements  of  the  proposed  part  11. 

2.  Implementation  (§  11.2) 

The  agency  recognizes  that  the  pace 
and  extent  of  converting  from  paper  to 
electronic  records  will  vary  significantly 
in  industry  and,  in  fact,  within  FDA 
itself.  Adoption  of  electronic  records 
technologies  generally  depends  upon  a 
number  of  factors,  including  systems 
availability,  costs,  integration  into 
existing  paper  based  records  systems, 
and  the  need  to  train  employees  in 
developing  and  maintaining  electronic 
systems.  In  order  to  implement  the  new 
rule  in  a  fair  and  practical  manner,  the 
agency  is  dividing  the  types  of  records 
to  be  covered  into  two  broad  categories, 
namely  records  required  by  regulation 
to  be  maintained  but  not  submitted  to 
FDA  (such  as  batch  production  records), 
and  records  submitted  to  FDA  (such  as 
food  additive  petitions  and  comments  to 
proposed  rules). 

This  approach  is  being  taken  for  two 
reasons.  First,  the  agency  believes  it  is 
important  to  enable  regulated  industries 
to  implement  electronic  records/ 
signatures  for  records  that  are  required 
by  regulation  to  be  maintained,  but  not 
submitted  to  the  agency,  as  rapidly  as 
possible.  Some  firms  have  already  taken 
major  steps  toward  implementing 
electronic  production  records  and  the 
agency  does  not  wish  to  delay  the 
appropriate  adoption  of  new 
technologies. 

Second.  FDA  is  not  yet  prepared  to 
accept  and  manage  all  submissions  in 
electronic  form.  However,  FDA  believes 
it  vital  to  enable  those  agency  units  that 
are  prepared  to  receive  and  manage 
submissions  in  electronic  form  to  do  so 
as  rujjiufy  as  practical.  There  ar«  many 
different  types  of  submissions  to  the 
agency.  (A  July  1991  FDA  report 
entitled,  "Basic  Irventor>'  of 
Submissions  to  the  FDA.  "  (Office  of 
Plaiming  and  Evaluation)  identified  87 
different  types  of  submissions  (Rof.  4)). 
The  agency  is  reviewing  all  of  the 
various  submissions  to  identify  whii  h 
documents  it  can  accept  and  manage  in 
electronic  form  (in  whole  or  in  jjart), 
and  the  corresponding  capabilities  of 
the  receiving  agency  units.  The  agnncry 
is  committed  to  accepting  as  many 
submissions  in  electronic  form  as 
possible,  consistent  with  available 
resources,  but  realizes  that  the  goal  of 
aooepting  all  submissions  in  electronic 


form  will  be  achieved  in  phases  over  a 
period  of  time. 

The  agency  intends  to  publish  a 
public  docket  on  electronic 
submissions.  FDA  proposes  that  this 
pubhc  docket  will  be  established  at  the 
time  that  a  final  rule  becomes  effective. 
The  docket  would  identify  those 
submissions  that  may  be  made  (in 
whole  or  in  part)  in  electronic  form,  and 
the  corresponding  agency  receiving 
units.  Receiving  units  may  also  publish 
appropriate  technical  guidance 
documents  on  how  submissions  are  to 
be  made  relative  to  the  units' 
capabilities.  In  addition,  FDA 
encourages  submitters  to  work  with  the 
agency  to  develop  appropriate  pilot 
programs  to  implement  electronic 
submissions  that  may  be  more  complex 
in  nature.  The  agency  is  committed  to 
the  goal  of  eventually  accepting  most 
submissions  in  electronic  form  because 
it  recognizes  the  attendant  benefits  of 
using  electronic  records,  benefits  such 
as  speedier  document  review  times,  cost 
savings  in  not  having  to  store  and 
manage  paper,  and  the  improved 
responsiveness  to  the  general  public  and 
regulated  industries  that  generally 
derives  from  electronic  systems. 

therefore,  proposed  §  i  1.2(a)  enables 
persons  to  use  electronic  records/ 
signatures  in  Ueu  of  paper  records/ 
conventional  signatures,  in  whole  or  in 
part,  for  records  which  are  required  by 
FDA  regulation  to  be  maintained,  but 
not  submitted  to  FDA.  Proposed 
§  11.2(b)  enables  persons  to  use 
electronic  records/signatures  in  lieu  of 
paper  records/conventional  signatures, 
in  whole  or  in  part,  for  records  that  are 
submitted  to  FDA,  provided  the  type  of 
submission  has  been  identified  in  a 
public  docket  as  one  which  FDA  accepts 
in  electronic  form.  The  agency  intends 
to  announce  changes  to  that  public 
docket,  on  a  periodic  basis,  by  a  varietv 
of  means.  For  example,  a  notice 
announcing  changes  may  be  published 
in  th«  Federal  Registei. 

FDA  wishes  to  clarify  that  the 
requirements  in  proposed  part  11  would 
apply  to  bt)th  tvpes  of  electronic  records 
(submissions  FDA  accepts  in  electronic 
form  and  records  required  by  regulation 
to  be  maintained)  unless,  as  stated 
above,  a  regulation  specifically  prohibits 
the  record  from  being  in  electronic  form. 

3.  pofijinions(§11.3) 

Proposed  §  11.3  sets  forth  definitions 
of  key  terms,  including  "biometric/ 
behavioral  links,"  "closed  system," 
"open  system,"  "electronic  record," 
"electronic  signature."  and 
"handwritten  signature." 

A  "biometric/^havioral  link" 
(proposed  §  1 1.3(b)(3))  is  a  method  of 
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verifying  a  person's  identity  based  on 
measurement  of  the  person's  physical 
feature(s)  or  repeatable  action.  The 
agency  believes  that  biometric/ 
behavioral  links  wrould  be  utilized  in 
technologies  that  use,  for  example, 
voiceprints.  handprints,  and  retinal 
scans  to  identify  individuals.  A  system 
that  characterizes  the  act  of  signing 
one's  name,  as  a  function  of  unique 
behavior  (parameters  of  physical  signing 
such  as  speed  of  stylus  movement, 
pressure,  pauses,  etc.)  is  another 
example.  A  fundamental  premise  of 
biometric/behavioral  link  technologies 
is  that  the  resulting  electronic  signatures 
are  inherently  unique  to  an  individual 
and  cannot,  by  ordinary  means,  be 
falsiHed. 

A  "closed  system"  (proposed 
§  11.3(b)(4))  is  an  environment  in  which 
there  is  commimication  among  multiple 
persons,  where  71  system  access  is 
restricted  to  people  who  are  part  of  the 
organization  that  operates  the  system. 
FDA  believes  that  electronic  documents 
within  a  closed  system  are  less  likely  to 
be  compromised  than  those  in  an  "open 
system"  because  they  are  not  as 
vulnerable  to  disclosure  to,  and 
corruption  by,  imintended  outsiders  to 
the  organization.  Where  a  firm  hand 
delivers  to  FDA  a  magnetic  disk 
containing  an  electronic  dociunent,  the 
agency  would  consider  such 
communication  to  have  been  made  in  a 
closed  system. 

An  "open  system"  (proposed 
§  11.3(b)(8))  is  an  environment  in  which 
there  is  communication  among  multiple 
persons,  where  system  access  extends  to 
people  who  are  not  part  of  the 
organization  that  operates  the  system. 
FDA  believes  electronic  documents  in 
open  systems  merit  additional 
protection  from  unauthorized  disclosure 
and  corruption.  Where  a  firm  sends 
FDA  an  electronic  document  by 
electronic  mail,  the  agency  would 
consider  such  submission  to  have  been 
made  in  an  open  system. 

An  "electronic  record"  (proposed 
§  11.3(b)(5))  is  a  document  or  writing 
comprised  of  any  combination  of  text, 
graphic  representation,  data,  audio 
information,  or  video  information,  that 
is  created,  modified,  maintained,  or 
transmitted  in  digital  form  by  a 
computer  or  related  system.  The  agency 
is  proposing  a  broadly  based  definition 
of  this  term  in  order  to  accommodate 
digital  technologies  that  may 
incorporate  pictures  and  sound,  in 
addition  to  text  and  data. 

Although,  as  discussed  above,  the 
ANPRM  discussed  four  possible  terms 
relating  to  different  kinds  of  signatures, 
FDA  is  proposing  two  definitions  based 
broadly  on  whether  or  not  the 


"signature"  is  handwritten.  Two 
definitions  are  proposed,  one  for 
"electronic  signature"  (§  11.3(b)(6))  and 
one  for  "handuTitten  signature" 
(§11 .3(b)(7)).  The  term  electronic 
signature  would  include  the  meaning 
comments  ascribed  to  electronic 
identification.  Handwritten  signatures 
would  include  signatures  recorded 
electronically. 

Proposed  §  11.3(b)(6)  defines  the  term 
"electronic  signature"  as  the  entry  in 
the  form  of  a  magnetic  impulse  or  other 
form  of  computer  data  compilation  of 
any  symbol  or  series  of  symbols 
executed,  adopted,  or  authorized  by  a 
person  to  be  the  legally  binding 
equivalent  of  the  person's  handwritten 
signature.  The  fundamental  premise  is 
that  an  electronic  signature  is  some 
combination  of  what  a  person  possesses 
(such  as  an  identification  card),  knows 
(such  as  a  secret  password),  or  is  (the 
unique  characteristic  embodied  in  a 
biometric/behavioral  link  such  as  a 
voiceprint). 

Proposed  §  11.3(b)(7)  defines  the  term 
"handwritten  signature"  as  the  name  of 
an  individual,  handvmtten  in  script  by 
that  individual,  executed  or  adopted 
writh  the  present  intention  to 
authenticate  a  writing  in  a  permanent 
form.  An  important  aspect  of  a 
handwritten  signature  is  that  the  act  of 
signing  with  a  writing  or  marking 
instrument  such  as  a  pen,  or  stylus  is 
preserved.  The  agency  is  aware  of 
electronic  records  systems  which 
capture  the  image  of  a  signature  as  a 
person  applies  a  handwritten  signature 
to  a  "screen"  or  sensing  device.  Because 
the  traditional  action  of  signing  is 
preserved,  the  agency  regards  such  a 
signature  to  be  a  handwritten  signature 
even  though  it  is  written  to  an  electronic 
document.  The  proposed  definition 
includes  wording  to  clarify  this  intent. 

B.  Electronic  Records  (Subpart  B) 

As  discussed  above,  the  agency  has 
accepted  the  comments  on  the  ANPRM 
that  suggested  that  adequate  system 
controls  should  be  the  basis  for 
establishing  the  regulatory  and  legal 
acceptance  of  electronic  records.  The 
agency  appreciates  the  extent  of  the 
suggested  controls  which  .are  intended 
to  ensure  the  authenticity,  integrity,  and 
confidentiality  of  electronic  records  and 
to  ensure  that  signers  cannot  readily 
repudiate  the  electronic  records  as  not 
genuine.  FDA  has  incorporated  most  of 
the  controls  in  the  proposed  regulations. 
Controls  not  adopted  at  this  time  may  be 
incorporated  in  subsequent  revisions  to 
these  regulations,  or  addressed  in 
agency  guideUnes.  In  addition,  FDA 
accepts  the  premise  that  some 
stratification  of  those  controls  should  be 


codified  based  upon  whether  the 
electronic  records  are  within  closed  or 
open  systems.  Therefore,  this  subpart 
includes  separate  controls  for  records  in 
closed  and  open  systems. 

1.  Controls  for  Closed  Systems  (§  11.10) 

Proposed  §  11.10  includes  a  general 
requirement  that  there  be  procedures 
and  controls  designed  to  ensure  the 
authenticity,  integrity,  and 
confidentiality  of  electronic  records, 
and  to  ensure  that  the  signer  cannot 
readily  repudiate  the  signed  record  as 
not  genuine.  In  addition,  the  agency  is 
proposing  11  specific  controls. 

FDA  wishes  to  emphasize  that  the 
proposed  list  of  system  controls  is  not 
intended  to  be  all  inclusive  of  what  may 
be  needed  for  a  given  electronic  records 
system,  and  that  some  controls  may  not 
be  necessary  in  all  types  of  systems.  The 
wording  of  the  proposal  is  intended  to 
clarify  which  controls  are  generally 
applicable  and  which  are  germane  to 
certain  types  of  systems  depending 
upon  their  intended  use.  For  example, 
operational  checks  to  enforce  permitted 
sequencing  of  events  would  not  be 
appropriate  to  systems  in  which  proper 
sequencing  was  not  relevant  to  the 
events  being  recorded.  Examples  of 
system  controls  that  would  be 
applicable  in  all  cases  include 
,  validation  and  protection  of  records  to 
ensure  that  records  remain  accurate  and 
retrievable  throughout  their  retention 
period. 

Some  of  the  proposed  system  controls 
(e.g.,  inspection  and  copying  of  records) 
are  necessary  to  ensure  that  the  agency 
can  fulfill  its  enforcement 
responsibilities.  The  subject  of 
enforcement  integrity  was  extensively 
addressed  in  the  ANPRM  and  by 
comments,  most  of  whom  asserted  that 
properly  validated  and  secured  systems 
should  not  hamper  the  agency's 
enforcement  activities. 

As  discussed  above,  many  ANPRM 
comments  asserted  that  enforcement 
integrity  would  not  be  hampered 
because,  under  Title  18  of  the  U.S. 
Code,  falsification  of  electronic  records 
would  be  equivalent  to  falsification  of 
paper  records. 

"The  agency  agrees  that  certain 
controls,  such  as  system  validation,  are 
necessary  to  maintain  the  integrity  of 
electronic  documents  it  reviews  and 
collects  as  part  of  its  enforcement 
activities.  It  is  also  necessary  for  FDA  to 
be  able  to  review  and  copy  electronic 
records  in  the  same  manner  as  paper 
records.  Accordingly,  the  proposed  rule 
contains  several  provisions  designed  to 
ensure  that  the  agency's  enforcement 
responsibilities  are  not  impeded.  For 
example,  proposed  §  11.10(b),  regarding 


the  ability  to  generate  true  copies  of 
electronic  records  that  FDA  can  inspect, 
review,  and  copy,  is  intended  to  ensure 
that  the  agency  will  retain  the  ability  to 
review  electronic  records  on  site  and 
review  copies  of  such  records  off  site,  in 
the  same  manner  as  is  currently  the  case 
for  paper  records.  Likewise,  proposed 
§  11.10(e).  regarding  time  stamped  audit 
trails  to  document  record  changes,  is 
intended  to  ensure  that  changes  to 
electronic  records  are  evident  and 
reviewable  by  the  agency,  to  the  same 
extent  as  paper  records. 

The  agency  encourages  persons  to 
consult  with  FDA  prior  to  implementing 
electronic  records  systems  if  there  are 
any  questions  regarding  the  ability  of 
the  agency  to  review  and  copy  the 
electronic  records.  The  proposed  rule 
includes  wording  to  that  effect. 

2.  Controls  for  Open  Systems  (§  11.30) 

As  discussed  above,  many  comments 
to  the  ANPRM  acknowledged  that 
additional  security  measures,  above  and 
beyond  those  used  for  closed  systems, 
may  be  needed  to  ensure  the  integrity, 
authenticity,  and  confidentiality  of 
electronic  records  within  open  systems. 

The  agency  agrees.  FDA  is  aware  that 
two  kinds  of  additional  systems  controls 
can  be  effective  in  this  regard — use  of 
document  encryption,  and  use  of  digital 
signature  standards.  Digital  signature 
standards  use  established  mathematical 
algorithms  and  pubUc  and  private  signer 
numerical  codes'(called  keys)  to  both 
authenticate  an  electronic  record  and 
establish  its  integrity.  Several  comments 
addressed  these  additional  measures. 

Accordingly,  proposed  §  1 1.30 
requires  use  of  those  controls  identified 
in  proposed  §  11.10  for  closed  systems 
(as  appropriate  to  the  nature  of  the 
records  at  issue)  plus  such  additional 
measures  as  dociunent  encryption  and 
use  of  digital  signature  standards 
acceptable  to  FDA  as  necessary  to 
maintain  record  confidentiality  and 
integrity  under  the  circumstances.  The 
agency  intends  to  publish  future 
guidance  documents  which  identify- 
acceptable  digital  signature  standards. 

3.  Signature  Manifestations  (§  11.50) 

Proposed  §  11.50  requires  several  of 
the  system  controls  suggested  by 
comments  to  the  ANPRM.  This  section 
requires  electronically  signed  records  to 
display  the  printed  name  of  the  signer 
and  the  date  and  time  when  the 
document  was  signed.  The  presence  of 
the  printed  name,  date,  and  time  will 
assist  the  agency  by  clearly  identifying 
the  signing  individual.  In  addition,  the 
printed  information  will  help  firms  to 
maintain  an  unambiguous  method  of 
readily  and  directly  documenting  the 


signer's  identity  and  date  of  signing  for 
as  long  as  the  electronic  record  is 
retained.  Another  benefit  to  having  the 
name  of  the  signer  appear  on  the 
electronic  document  is  to  reinforce  the 
solemnity  and  personal  commitment 
associated  with  the  act  of  signing. 

Proposed  §  11.50  also  requires  that  the 
meaning  associated  with  the  act  of 
signing  the  electronic  document  be 
clearly  indicated.  As  discussed  in  the 
ANPRM,  the  purpose  of  a  signature  can 
be  varied  (e.g..  to  affirm,  review, 
approve,  or  indicate  a  person's  presence 
or  action).  Many  traditional  paper 
records  already  contain  statements  that 
indicate  the  purpose  of  a  signature,  such 
as  "material  added  by  *  *  *,"  "in 
witness  thereof,"  and  "approved  by  *  * 
*."  The  agency  believes  it  is  vital,  for 
purposes  of  accurate  documentation  and 
establishment  of  individual 
responsibility,  to  include  such 
statements  in  electronic  records  as  well. 

4.  Signature/Record  Binding  (§  11.70) 

Signatures  appearing  on  conventional 
paper  documents  cannot  be  readily 
excised,  copied,  or  transferred  to  other 
documents  so  as  to  falsify  another 
document.  Attempts  at  such  misdeeds 
can  generally  be  revealed  by  available 
forensic  methods.  Such  is  not  typically 
the  case,  however,  with  electronic 
signatures  and  handwritten  signatures 
executed  to  electronic  records  (the 
image  of  the  signature  may  be 
electronically  "copied"  from  one 
location  and  "pasted"  to  another 
without  evidence  of  the  action.)  In  such 
cases,  falsification  of  electronic 
documents  would  be  relatively  easy  to 
achieve,  yet  difficult  to  detect.  This 
problem  could  be  solved  by  using 
available  technologies  to  bind  the 
signature  to  the  electronic  document  in 
a  secure  manner  analogous  to  the  way 
conventional  signatures  are  affixed  to 
paper  records. 

As  discussed  above,  two  ANPRM 
comments  specifically  addressed 
signature  to  record  binding.  One 
comment  stated  that  signatures  recorded 
electronically,  if  not  somehow 
inalterably  bound  to  the  electronic 
document,  are  insecure  to  the  extent  the 
digitally  recorded  signature  could  be 
excised  and  superimposed  upon  other 
documents  to  falsify  an  endorsement. 
Another  comment  supported  signatures 
recorded  electronically  when  they  are 
captured  to  inalterable  media,  such  as 
optical  disks,  provided,  further,  that 
access  to  such  media  is  limited,  thus 
reducing  chances  of  alteration. 

The  agency  agrees  with  the  ANPRM 
comments  and  believes  it  is  vital  to. 
verifiably  bind  a  signe'd  electronic 
record  to  its  electronic  or  handwritten 


signature.  Accordingly,  proposed 
§11.70  includes  a  "signature  to 
document"  binding  requirement  to 
ensure  that  the  signatures  cannot  be 
excised,  copied  or  otherwise  transferred 
so  as  to  falsify  another  record.  The 
agency  believes  that  such  binding  is 
readily  achievable  under  current 
technology.  For  example,  the  concept  of 
such  binding  is  part  of  digital  signature 
standards  to  the  extent  that  a  message 
authentication  operation  will  fail  for  a 
falsified  document  if  the  document's 
digital  signature  had  been  copied  from 
a  different  document. 

C.  Electronic  Signatures  (Subpart  C) 

Proposed  subpart  C  includes 
requirements  for  system  controls  that 
are  relevant  to  electronic  signatures. 
Here,  as  elsewhere  throughout  the 
proposed  rule,  the  controls  reflect 
suggestions  made  by  the  ANPRM 
comments.  In  addition,  the  agency  is 
including  a  requirement  for  providing 
certification  to  the  agency  that  the 
electronic  signature  systems  and,  if 
necessary,  specific  electronic  signatures 
are  authentic,  valid,  and  binding. 

1.  General  Requirements  (§  11.100) 

Proposed  §  1 1 . 1 00  requires  each 
electronic  signature  to  be  imique  to  one 
individual  and  requires  the  issuing 
authority  (for  example,  a  systems 
security  unit  within  a  firm)  to  verify  a 
person's  identity  before  issuing  an 
electronic  signature.  FDA  considers 
these  controls  to  be  fundamental  to  the 
basic  integrity  of  an  electronic  signature. 
Uniqueness  is  important  because,  if  two 
or  more  people  are  assigned  the  same 
electronic  signature  (such  as  a 
combination  of  identification  code  and 
password)  then  the  true  identity  of  the 
signer  could  be  in  doubt  and  either  of 
the  two  individuals  could  conceivably 
readily  repudiate  the  recorded  signature 
as  not  being  his/her  own.  It  is  important 
for  the  assigning  authority  to  verify  a 
person's  identity  before  issuing  an 
electronic  signature  to  prevent  that 
person  from  wrongfully  assuming 
someone  else's  identity  and  the 
privileges/authorizations  that  may  be 
associated  with  that  identity. 

The  agency  is  including  a  proposed 
requirement  for  providing  certification 
to  the  agency  that  the  electronic 
signature  system  guarantees  the 
authenticity,  validity,  and  binding  of 
any  electronic  signature.  Furthermore, 
upon  agency  request,  additional 
certification  or  testimony  that  a  specific 
electronic  signature  is  authentic,  valid, 
and  binding  shall  be  provided.  The 
certification  should  be  submitted  to  the 
agency  district  office  in  which  territory 
the  electronic  signature  system  is  in  usr. 
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2.  Identification  Mechanisms  and 
Controls  (§11.200) 

As  noted  above,  electronic  signatures 
are  broadly  based  upon  various 
combinations  of  what  a  person  knows 
(such  as  a  secret  password),  what  a 
person  possesses  (such  as  an  employee 
badge),  and  what  a  person  is.  The  third 
element,  what  a  person  is,  relates  to 
what  the  agency  is  defining  as  a 
"biometric/behavioral  link"  to  an 
individual — a  method  of  verifying  a 
person's  identity  based  on  measurement 
of  the  person's  physical  feature(s)  or 
repeatable  actions.  Examples  of  such 
features  or  actions  include  voiceprints, 
handprints,  retinal  scans,  and  the  act  of 
signing  one's  name  in  script.  The  most 
important  attribute  of  an  electronic 
signature  that  incorporates  a  biometric/ 
behavioral  link  is  that  the  measured 
feature  or  action  is  inherently  unique  to, 
and  remains  with,  that  individual. 
Unlike  what  a  person  knows  or 
possesses,  what  a  person  "is"  cannot  be 
compromised  by  being  lost,  stolen, 
forgotten,  loaned,  re-assigned,  or 
otherwise  compromised  by  ordinary 
means. 

Accordingly  the  agency  is  establishing 
two  broad  categories  of  electronic 
signatures,  those  based  on  biometric/ 
behavioral  links  to  individuals,  and 
those  that  lack  such  links,  as  reflected 
in  proposed  §11.200. 

Many  of  the  ANPRM  comments 
argued  persuasively  that  FDA  should 
not  require  biometric/behavioral  links, 
but  should  accept  electronic  signatiu-es 
that  lack  such  links  provided  the 
electronic  signatures  are  validated, 
secure,  and  administered  under 
adequate  system  controls.  Among  those 
controls,  comments  emphasized  the 
importance  of  maintaining  electronic 
signatures  that  are  made  of  multiple 
identification  mechanisms  (such  as  a 
combined  identification  code  and 
password)  and  administrative  measures 
to  ensure  that  attempted  use  of  an 
individual's  electronic  signature  by 
anyone  other  than  its  genuine  owner 
requires  collaboration  of  two  or  more 
individuals.  Such  collaboration  would 
prevent  signature  falsification  by  casual 
mishap — a  falsification  that  might 
result,  for  example,  if  someone  acquired 
another  person's  unattended 
identification  card  or  token.  The 
provision  would  also  help  to  impress 
people  with  the  significance  and 
solemnity  of  the  electronic  signature. 

The  agency  agrees  that  biometric/ 
behavioral  links  should  not  be  a 
required  feature  of  electronic  signatures, 
•at  this  time.  The  agency  also  agrees  that 


electronic  signatures  that  lack 
biometric/behavioral  links  should  be 
acceptable  when  certain  system  controls 
are  used.  Accordingly,  the  agency  has 
incorporated  system  controls  for 
electronic  signatures  that  lack  such 
links,  including  multiple  identification 
mechanisms  and  multiple  party 
collaboradon  in  proposed  §  11.200(a). 

Although  FDA  is  not,  at  this  time, 
mandating  use  of  biometric/behavioral 
links  in  electronic  signatures,  it  is 
allowing  for  them  and  encourages  their 
development  and  use.  The  premise 
behind  the  technology  for  electronic 
signatures  based  upon  biometric/ 
behavioral  links  is  that  the  links  are 
inherently  secure  such  that  a  person's 
electronic  signature  could  not  be  lost, 
stolen,  loaned,  or  otherwise  used  by 
anyone  other  than  the  rightful  owner. 
The  agency  is  proposing  to  codify  that 
premise  at  §  11.200(b),  to  ensure  that 
electronic  signatures  based  on  such 
links  are  designed  so  that  they  cannot  be 
used  by  anyone  other  than  their  genuine 
owners. 

3.  Controls  for  Identification  Codes/ 
Passwords  (§11.300) 

The  agency  is  aware  that  many 
electronic  signatures  are  based  upon  - 
combined  identification  codes  and 
passwords.  FDA  believes  that  because  of 
the  relative  ease  with  which  such 
electronic  signatures  may  be 
compromised,  and  because  of  their  wide 
adoption,  system  controls  to  ensure 
their  security  and  integrity  merit 
specific  coverage  in  these  regulations. 

Many  of  the  ANPRM  comments 
addressed  si>eciBc  administrative 
controls  to  ensure  the  security  and 
integrity  of  electronic  signatures  that  are 
based  upon  a  combined  identification 
code  and  password.  Chie  comment 
suggested  eight  controls  sjjecific  to 
identification  codes.  The  agency 
appreciates  the  various  suggestions  and 
agrees  that  five  of  them  merit 
codification  at  this  time.  Proposed 
§  11.300  includes  those  controls. 
Suggested  controls  that  were  not 
included  in  the  proposed  rule  may  be 
added  in  the  future  or  addressed  in 
future  agency  guidelines. 

The  agency  wishes  to  emphasize  that 
the  controls  listed  in  proposed  §  11.300 
are  not  intended  to  be  all  inclusive  of 
what  inay  be  needed  to  ensure  the 
security  and  integrity  of  electronic 
signatures  based  on  identification 
codes/passwords. 

Xlfl.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rile  under  Executive  Order 


12866  and  the  Regulatory  Flexibility  AcA 
(Pub.  L  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distribute 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Older.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
re\iew  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  action  will  permit 
industry  to  maintain  records  in 
electronic  form,  and  thus  reduce  their 
paperwork  costs,  the  agency  certifies 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  uiider  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 

XIV.  Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
The  title,  description,  and  recordkeepers 
of  the  information  collections  are  shown 
below  with  an  estimate  of  the 
recordkeeping  burden. 

Tide:  Electronic  Records;  Electronic 
Signatures;  Title  21  Code  of  Federal  - 
Regulations:  Proposed  Rule. 

Description:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  rules 
to  provide  criteria  for  acceptance  of 
electronic  records,  electronic  signatures, 
and  handwritten  signatures  onto 
electronic  records  useable  in  place  of 
paper  records.  Rules  apply  to  any  21 
CFR  records  retention  requirement 
unless  specifically  exempt  by  future 
regulation.  Records  required  to  be 
submitted  to  FDA  may  be  submitted 
electronically  provided  the  agency  has 
stated  its  abiUty  to  accept  the  records 
electronically  in  an  agency  established 
public  docket. 

Description  of  Recordkeepers:  State  or 
local  governments,  businesses  and  other 
fur-profit  organizations.  Federal 
agencies,  and  non-profit  institutions. 


Estimated  Annual  Burden  for  Recordkeeping 


21  CFR  Section 

Number  of  recordkeepers 

Hours  per  recordkeeper 

Total  txjrden  hours 

11. 1Q       . 
11.30 
11.50 
11:300  . 

50      ' 
50 
50 
50 

40 
40 
40 

40 

2,000 
2,000 
2.000 
2.000 

Total  annual  burden -hours 

8.000 

As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act.  FDA  is 
submitting  to  OMB  a  request  that  it 
approve  these  information  collection 
requirements.  Organizations  or 
individuals  desiring  to  submit 
comments  for  consideration  by  OMB  on 
these  information  collection 
requirements  should  address  them  to 
FDA's  Dockets  Management  Branch 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  rm.  3208,  New  Executive  Office 
Building,  Washington,  DC  20503,  Attn: 
Desk  Officer  for  FDA. 

XV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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through  FYiday. 
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Identirication/Signature  Working  Group. 
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2.  National^Performance  Review,  Report  of 
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"Basic  Inventory  of  Submissions  to  FDA." 
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XVII.  Comments 

Interested  persons  may.  on  or  before 
November  29, 1994,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 


Monday  through  Friday.  As  an  FDA 
experiment  in  accepting  public 
comments  by  electronic  mail  (e-mail), 
interested  ptersons  may  also  submit 
comments  via  INTERNET  (address 
above).  Comments  must  be  in  ASCII 
format.  Any  exhibits  or  other 
attachments  submitted  must  also  be  in 
ASCII  format  and  must  be  part  of  the  e- 
mail  itself.  The  agency  has  limited 
experience  with  receiving  e-mail  via 
INTERNET,  and  is  aware  that  it  is 
possible  for  some  messages  not  to  arrive 
at  their  intended  destinations,  or  to 
arrive  with  incomplete  or  otherwise 
inaccurate  contents.  FDA  is  concerned 
that  all  comments  it  receives  on  this 
proposal  are  intact,  accurate  and 
complete,  as  intended  by  respondents. 
Therefore,  for  this  experiment.  FDA 
encourages  interested  persons  who  elect 
to  send  therr  comments  by  e-mail  to  also 
send  two  paper  copies  of  their 
comments  to  the  Dockets  Management 
Branch  (address  above). 

List  of  Subjects  in  21  CFR  Part  11 

Administrative  practice  and 
procedure.  Electronic  records, 
Electronic  signatures.  Reporting  and 
recordkeeping  requirements. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  11  be  added  to  read  as 
follows: 

PART  11— ELECTRONIC  RECORDS; 
ELECTRONIC  SIGNATURES 

Subpart  A — General  Provisions 

11.1  Scope. 

11.2  Implementation. 

11.3  Dennitions. 

Subpart  B — Electronic  Records 

11.10  Controls  for  closed  systems. 

11.30  Controls  for  open  systems. 

11.50  Signature  manifestations. 

1 1 .  70  Signature/record  binding. 

Subpart  C— Electronic  Signatures 

11.100    General  requirements. 

1 1 .200    Identification  mechanisms  and 

controls. 
1 1 .300    Controls  for  identification  codes/ 

passwords. 


Authority:  Sees.  201-902  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  52  Stat.  1040 
ef  seq..  as  amended  (21  U.S.C  301-392). 

Subpart  A— General  Provisions 

§11.1    Scope. 

(a)  The  regulations  in  this  part  set 
forth  the  criteria  under  which  the  Food 
and  IMig  Administration  considers 
electronic  records,  electronic  signatures, 
and  handwritten  signatures  executed  fo 
electronic  records,  to  be  trustworthy, 
reliable,  and  generally  equivalent  to 
paper  records  and  handwritten 
signatures  executed  on  paper. 

(b)  These  regulations  apply  to  records 
in  electronic  form  that  are  created, 
modified,  maintained,  or  transmitted, 
pursuant  to  any  records  requirements 
set  forth  in  chapter  I  of  this  title. 

(c)  Where  electronic  signatures  and 
their  associated  electronic  records  meet 
the  requirements  of  this  part,  the  agency 
will  consider  the  electronic  signatures 
to  be  equivalent  to  full  handwritten 
signatures,  initials,  and  other  general 
signings  as  required  throughout  this 
chapter,  unless  specifically  exempted  by 
regulation  that  is  effective  on  or  after  the 
effective  date  of  this  part. 

(d)  Electronic  records  that  meet  the 
requirements  of  this  part  may  be  used  in 
lieu  of  paper  based  records,  in 
accordance  with  §  11.2,  imless  paper 
based  records  are  specifically  required. 

(e)  Computer  systems  (including 
hardware  and  software),  controls,  and 
attendant  documentation  maintained 
pursuant  to  this  part  shall  be  readily 
available  for,  and  subject  to,  FDA 
inspection. 

§  11 .2    Implementation. 

(a)  For  records  required  by  chapter  I 
of  this  title  to  be  maintained,  but  not 
submitted  to  the  agency,  persons  may 
use  electronic  records/signatures  in  lieL 
of  paper  records/conventional 
signatures,  in  whole  or  in  part,  provided 
that  the  requiremehts  of  this  part  are 
met. 

(b)  For  records  submitted  to  the 
agency,  persons  may  use  electronic 
records/signatures  in  lieu  of  paper 
records/conventional  signatures,  in 
whole  or  in  part,  provided  that: 

(1 )  The  requirements  of  this  part  are 
met;  and 
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(2)  The  document  or  parts(s)  of  a 
document  to  be  submitted  has/have 
been  identified  in  a  public  docket  as 
being  the  type  of  submission  the  agency 
accepts  in  electronic  form.  This  docket 
will  identify  specifically  what  types  of 
documents  or  parts  of  documents  are 
acceptable  for  submission  in  electronic 
format  without  paper  records  and  to 
which  specific  receiving  unit(s)  of  the 
agency  (e.g.,  specific  center,  office, 
division,  branch]  such  submissions  may 
be  made.  Documents  to  agency  receiving 
unit(s)  not  specified  in  the  public 
docket  will  not  be  considered  as  official 
if  tKey  are  submitted  in  electronic  form: 
paper  forms  of  such  documents  will  be 
considered  as  official  and  must 
accompany  any  electronic  records. 
Persons  should  consult  with  the 
intended  agency  receiving  unit  for 
details  on  how  and  if  to  proceed  with 
the  electronic  submission. 

§11.3    Definitions. 

(a)  The  definitions  and  interpretations 
of  terms  contained  in  section  201  of  the 
act  apply  to  those  terms  when  used  in 
this  part. 

(b)  The  following  definitions  of  terms 
also  apply  to  this  part: 

(1)  Act  means  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (sees.  201-902,  52 
Stat.  1040  et  seq.,  as  amended  (21  U.S.C 
301-392). 

(2)  Agency  means  the  Food  and  Drug 
Administration. 

(3)  Biometric/behavioral  links  means 
a  method  of  verifying  a  person's  identity 
based  on  measurement  of  the  person's 
physical  feature(s)  or  repeatable 
action(s). 

(4)  Closed  system  means  an 
enviromnent  in  which  there  is 
communication  among  multiple 
persons,  where  system  access  is 
restricted  to  people  who  are  part  of  the 
organization  that  operates  the  system. 

(5)  Electronic  record  means  a 
document  or  writing  comprised  of  any 
combination  of  text,  graphic 
representation,  data,  audio  information, 
or  video  information,  that  is  created, 
modified,  maintained,  or  transmitted  in 
digital  form  by  a  computer  or  related 
system. 

(6)  Electronic  signature  means  the 
entry  in  the  form  of  a  magnetic  impulse 
or  other  form  of  computer  data 
compilation  of  any  symbol  or  series  of 
symbols,  executed,  adopted  or 
authorized  by  a  person  to  be  the  legally 
binding  equivalent  of  the  person's 
nandwritten  signature. 

7)  Handwritten  signature  means  the 
name  of  an  individual,  handwritten  in 
script  by  that  individual,  executed  or 
c'dopted  with  the  present  intention  to 
i.<jthenticate  a  writing  in  a  permanent 


form.  The  act  of  signing  with  a  vmting 
or  marking  instnmient  such  as  a  pen,  or 
stylus  is  preserved.  However,  the 
scripted  name,  while  conventionally 
applied  to  paper,  may  also  be  applied  to 
other  devices  which  capture  the  written 
name. 

(8)  Open  system  means  an 
environment  in  which  there  is 
electronic  communication  among 
multiple  persons,  where  system  access 
extends  to  people  who  are  not  part  of 
the  organization  that  operates  the 
system. 

Subpart  B — Electronic  Records 

§11.10    Controls  for  closed  systems. 

Closed  systems  used  to  create, 
modify,  maintain,  or  transmit  electronic 
records  shall  employ  procedures  and 
controls  designed  to  ensure  the 
authenticity,  integrity,  and 
confidentiality  of  electronic  records, 
and  to  ensure  that  the  signer  cannot 
readily  repudiate  the  signed  record  as 
not  genuine.  Such  procedures  and 
controls  shall  include  the  following: 

(a)  Validation  of  systems  to  ensure 
accuracy,  reliability,  consistent 
intended  performance,  and  the  ability  to 
conclusively  discern  invalid  or  altered 
records. 

(b)  The  ability  to  generate  true  copies 
of  records  in  both  human  readable  and 
electronic  form  suitable  for  inspection, 
review,  and  copying  by  the  agency. 
Persons  should  contact  the  agency  if 
there  are  any  questions  regarding  the 
ability  of  the  agency  to  perform  such 
review  and  copying  of  the  electronic 
records. 

(c)  Protection  of  records  to  enable 
their  accurate  and  ready  retrieval 
throughout  the  records  retention  period. 

(d)  Limiting  system  access  to 
authorized  individuals. 

(e)  Use  of  time  stamp>ed  audit  trails  to 
document  record  changes,  all  wTite  to 
file  operations,  and  to  independently 
record  the  date  and  time  of  operator 
entries  and  actions.  Record  changes 
shall  not  obscure  previously  recorded 
information.  Such  audit  trail 
documentation  shall  be  retained  for  a 
period  at  least  as  long  as  required  for  the 
subject  electronic  documents  and  shall 
be  available  for  agency  review  and 
copying. 

(fj  Use  of  operational  checks  to 
enforce  permitted  sequencing  of  events, 
as  appropriate. 

(g)  Use  of  authority  checks  to  ensure 
that  only  those  individuals  who  have 
been  so  authorized  can  use  the  system, 
electronically  sign  a  record,  access  the 
operation  or  device,  alter  a  record,  or 
perform  the  operation  at  hand. 

(h)  Use  of  device  (e.g.,  terminal) 
location  checks  to  determine,  as 


appropriate,  the  validity  of  the  source  of 
data  input  or  operational  instruction. 

(i)  Confirmation  that  persons  who 
develop,  maintain,  or  use  electronic 
record/electronic  signature  systems 
have  the  education,  training,  and 
experience  to  perform  their  assigned 
tasks. 

(j)  The  establishment  of,  and 
adherence  to,  written  policies  which 
hold  individuals  accountable  and  liable 
for  actions  initiated  imder  their 
electronic  signatures,  so  as  to  deter 
record  and  signature  falsification. 

(k)  Use  of  appropriate  systems 
documentation  controls  including: 

(i)  Adequate  controls  over  the 
distribution,  access  to.  and  use  of 
documentation  for  system  operation  and 
maintenance. 

(ii)  Records  revision  and  change 
control  procedures  to  maintain  an 
electronic  audit  trail  that  documents 
time-sequenced  development  and 
modification  of  records. 

§  1 1 .30    Controls  for  open  systems. 

Open  systems  used  to  create,  modify, 
maintain,  or  transmit  electronic  records 
shall  employ  procedures  and  controls 
designed  to  ensure  the 
authenticity ,integrity  and 
confidentiality  of  electronic  records 
from  the  point  of  their  creation  to  the 
point  of  their  receipt.  Such  procedures 
and  controls  shall  include  those 
identified  in  §  11.10,  as  appropriate,  and 
such  additional  measures  as  document 
encryption  and  use  of  established  digital 
signature  standards  acceptable  to  the 
agency,  to  ensure,  as  necessary  under 
the  circumstances;  record  authenticity, 
integrity,  and  confidentiality. 

§11.50    Signature  manifestations. 

(a)  Electronic  records  which  are 
electronically  signed  shall  display,  in 
clear  text,  the  printed  name  of  the  signer 
and  the  date  and  time  when  the 
electronic  signature  was  executed. 

(b)  Electronic  records  shall  clearly 
indicate  the  meaning  (such  as  review, 
approval,  responsibility,  and 
authorship)  associated  with  their 
attendant  signatures. 

§  1 1 .70    Signature/record  binding. 

Electronic  signatures  and  handwritten 
signatures  executed  to  electronic 
records  shall  be.verifiably  bound  to 
their  respective  electronic  records  to 
ensure  that  the  signatures  carmot  be 
excised,  copied  or  otherwise  transfefted 
so  as  to  falsify  another  electronic  record. 

Subpart  C— Electronic  Signatures 

§  1 1 .100    General  requirements. 

(a)  Each  electronic  signature  shall  be 
unique  to  one  individual  and  shall  not 
be  reused  or  reassigned  to  anyone  else. 


(b)  Before  an  electronic  signature  is 
assigned  to  a  person,  the  identity  of  the 
individual  shall  be  verified  by  the 
assigning  authority.     * 

(c)  Persons  utilizing  electronic 
signatures  shall  certify  to  the  agency 
that  their  electronic  signature  system 
guarantees  the  authenticity,  validity, 
and  binding  of  any  electronic  signature. 
Persons  utilizing  electronic  signatures 
shall,  upon  agency  request,  provide 
additional  certification  or  testimony  that 
a  specific  electronic  signature  is 
authentic,  valid,  and  binding.  The 
certification  should  be  submitted  to  the 
agency  district  office  in  which  territory 
the  electronic  signature  system  is  in  use. 

§  1 1 .200    Identification  mechanisms  and 
controls. 

(a)  Electronic  signatures  which  are  not 
based  uponbiometric/behavioral  links 
shall: 

(1)  Employ  at  least  two  distinct 
identification  mechanisms  (such  as  an 
identification  code  and  password),  each 


of  which  is  contemporaneously 
executed  at  each  signing; 

(2)  Be  used  only  by  their  genuine 
owners;  and 

(3)  Be  administered  and  executed  to 
ensure  that  attempted  use  of  an 
individual's  electronic  signature  by 
anyone  other  than  it's  genuine  owner 
requires  collaboration  of  two  or  more 
individuals. 

(b)  Electronic  signatures  based  upon 
biometric/behavioral  links  shall  be 
designed  to  ensure  that  they  cannot  be 
used  by  anyone  other  than  their  genuine 
owners. 

§  1 1 .300    Controls  for  identification  codes/ 
passwords. 

Electronic  signatures  based  upon  use 
of  identification  codes  in  combination 
with  passwords  shall  employ  controls  to 
ensure  their  security  and  integrity.  Such 
controls  shall  include: 

(a)  Maintaining  the  uniqueness  of 
each  issuance  of  identification  code  and 
password. 


(b)  Ensuring  that  identification  code/ 
password  issuances  are  periodically 
checked,  recalled,  or  revised. 

(c)  Following  loss  management 
procedures  to  electronicalfy  deauthorize 
lost  tokens,  cards,  etc.,  and  to  issue 
temporary  or  permanent  replacements 
using  suitable,  rigorous  controls  for 
substitutes. 

(d)  Use  of  transaction  safeguards  to 
prevent  unauthorized  use  of  passwords 
and/or  identification  podes.  and  detect 
and  report  in  an  emergent  maimer  any 
atfUnpts  at  their  unauthorized  use  to  the 
system  security  unit,  and  to 
organizational  management. 

(e)  Initial  and  periodic  testing  of 
devices,  such  as  tokens  or  cards,  bearing 
the  identifying  information,  for  proper 
function. 

Dated:  August  23. 1994. 
VVUliam  K.  Hubbard. 
Interim  Deputy  Commissioner  for  Policy. 
[FR  Doc  94-21468  Filed  6-30-94:  8:45  am] 
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Executive  Order  12925  of  August  29,  1994 

Establishing  an  Emergency  Board  To  Investigate  a  Dispute 
Between  the  Soo  Line  Railroad  Company  and  Certain  of  its 
Employees  Represented  by  the  United  Transportation  Union 


A  dispute  exists  between  the  Soo  Line  Railroad  Company  "and  certain  of 
Its  employees  represented  by  the  United  Transportation  Union. 

The  dispute  has  not  heretofore  been  adjusted  under  the  provisions  of  the 
Railway  Labor  Act,  as  amended  (45  U.S.C.  151-188)  (the  "Act"). 

In  the  judgment  of  the  National  Mediation  Board,  this  dispute  threatens 
substantially  to  interrupt  interstate  commerce  to  a  degree  that  would  deprive 
a  section  of  the  country  of  essential  transportation  service. 

NOW,  THEREFORE,  by  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States,  including  section  10  of 
the  Act.  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  Emergency  Board  {"Board"].  There  is  established, 
effective  August  29.  1994.  a  Board  of  three  members  to  be  appointed  by 
the  President  to  investigate  this  dispute.  No  member  shall  be  pecuniarily 
or  otherwise  interested  in  any  organization  of  railroad  employees  or  any 
railroad  carrier.  The  Board  shall  perform  its  functions  subject  to  the  availabil- 
ity of  funds. 

Sec.  2.  Report.  The  Board  shall  report  to  the  President  with  respect  to 
the  dispute  within  30  days  of  its  creation. 

Sec.  3.  Maintaining  Conditions.  As  provided  by  section  10  of  the  Act,  from 
the  date  of  the  creation  of  the  Board  and  for  30  days  after  the  Board 
has  submitted  its  report  to  the  President,  no  change  in  the  conditions  out 
of  which  the  dispute  arose  shall  be  made  by  the  parties  to  the  controversy, 
except  by  agreement  of  the  parties. 

Sec.  4.  Records  Maintenance.  The  records  and  files  of  the  Board  are  records 
of  the  Office  of  the  President  and  upon  the  Board's  termination  shall  be 
maintained  in  the  physical  custody  of  the  National  Mediation  Board. 

Sec.  5.  Expiration.  The  Board  shall  terminate  upon  the  submission  of  the 
report  provided  for  in  sections  2  and  3  of  this  order. 


(yjXUwUPLM/^  ^j'Um^^ 


IFR  Doc  94-21738 
Filed  ft-30-94:  11:16  am] 
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NEW  EDITION 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 
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Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   *5133  Charge  your  order. 
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3.  Please  choose  method  of  payment: 
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— -,_□ 
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1    I  GPO  Deposit  Account 
n  VISA  or  MasterCard  Account 
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(Credit  card  expiration  dale) 
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Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  soiuce  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

Ttw  Code  of  Federal  Ragutatiorw, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  Is  published  in  24x 
microfiche  format  arid  ttie  cuiranl 
year's  volumes  are  mailed  to 
subscritMrs  as  issued. 


Microfiche  SobscriptiiHi  Prices: 

Federal  Register: 

One  year  $403.00 
Six  months:  $201.50 

Code  of  Federal  Regulations: 

Current  year  (as  Issued):  $244.00 


Superintendent  of  Documents  Subscription  Order  Form 
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Federal  Register  (MFFR) 
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(Purchase  order  no.) 


(Authorizing  signature)  * 

Thauk  you  Jor  yiMU  order! 

Mail  to:    Superintendent  of  Docimients 
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<cnter>  \     ^ 

v,a  See  Paye  II  msideanv  issue  of  the  Federal  Register  f«)r  additional  iiilormatioft 


yOL 


994 


IMI 


THIS  PERIODICAL  MIGHT  BE  COPYRIGHTED.  IN 
WHICH  CASE  THE  CONTENTS  REMAIN  THE  PROPERTY 
OF  THE  COPYRIGHT  OWNER.  THE  MICROFORM 
EDITION  IS  REPRODUCED  BY  AGREEMENT  WITH 
THE  PUBLISHER.  DUPLICATION  OR  RESALE  WITHOUT 
PERMISSION  IS  PROHIBITED. 


UNIVERSITY  MICROFILMS  INTERNATIONAL 
ANN  ARBOR.  MICHIGAN 


9-1-94 
Vol.  59 


No.  169 


Thursday 
September  1, 1994 


UMI 


THE    PAPER  AND    INK   USED    IN    THE   ORIGINAL 
PUBLICATION   MAY   AFFECT   THE   QUALITY    OF 
THE   MICROFORM   EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Vteshington,  DC  20402 


SECOND  CLASS  NEWSPAPER 

Postags  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
f^naltv  'or  private  use.  S300. 


JMI 


9-1-94 

Vol.  59       No.  169 

Pages  45183-45616 


Thursday 
September  1,  1994 


Briefing  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Denver,  CO  and 
Washington,  DC  see  announcement  on  the  inside  cover 
of  this  issue. 


a      £      s 


JMI 


II 


Federal  Register  /  Vol.  59.  No.  169  /  Thursday,  September  1.  1994 


FH)ERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  CJffice  of  the  Federal  Register,  National  Archives  and  Records 
Administration.  Washington.  E)C  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Suoerintendent  of 
Etocuments.  U.S.  Government  Printing  Office.  Wasnington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Omce.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  botn  te.xt  and  graphics  from  Volume  59,  Number  1 
(January  2, 1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
as>'nchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  for  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  nmltiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  wais.access.gpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial  in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  wais  (all  lower  case);  no  password  is 
required;  at  the  second  login  prumpt,  login  as  newuser  (all  lower 
case);  no  password  is  requirea.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  bv  sending  Internet  e-mail  to 

herp5Seids05.eids.gpo.gov,  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $444,  or  $490  for  a  combined  Federal  Re^ster.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S403.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $6. 00  for  each  issue,  or  S6.00 
for  each  group  oi^pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasteiCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  59  FR  1 2345. 


JMI 


® 


SUBSCRIPnONS  AND  COPIES 


202-512-1800 
512-180G 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Online: 

Telnet  wais.access.gpo.gov,  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661. 
login  as  wais,  no  fiassword  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  {Mssword  <enter>. 

Assistance  with  online  subscriptions  202-512-1530 

Single  copiesA>ack  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

For  other  telephone  numbers,  see  the  Rea«kr  Aids  section 
St  the  end  of  this  issue. 


523-5243^ 
523-5243 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Kegulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationsliip  between  the  Federal  Regiister  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An- introduction  to  the  Tinding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  September  13  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register   . 

Conference  Room.  800  North  Capitol  Strefl 

NW,  Washington,  DC  (3  blocks  north  of 

Union  Station  Metro) 

202-523-4538 


RESERVATIONS: 


WHEN: 
WHERE: 


RESERVATIONS: 


DENVER.  CO 

Septeml)er  21,  9:00  am-12  notm 
Colorado  National  Bank  Building 
12345  W.  Alameda  Parkway. 
Room  207.  Lake  wood,  CO 
Federal  Information  Center 
1-800-359-3997 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


Agricultural  Marketing  Service 

RULES 

Apricots  grown  in  Washington.  45184-45185 

Nectarines  and  peaches  grown  in  California,  45183-45184 

Onions  (Vidalia)  growrn  in  Georgia,  45188-45189 

Papayas  grown  in  Hawaii.  45185-45187 

Potatoes  (Irish)  grown  in — 

California  and  Oregon.  45187-45188 
PROPOSED  RULES 

Oranges  and  grapefruit  grown  in  Texas.  45241-45243 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Federal  Grain  Inspection  Service 
See  Food  Safety  and  Inspection  Service  ■ 
See  Soil  Conservation  Service  ■ 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  45258 

Antitrust  Division  -    I 

NOTICES 

National  cooperative  research  notifications- 
PAFET,  45309 

Petrotechnical  Open  Software  Corp.,  45309 
Rockwell  International  Corp.,  45309-45310 

Army  Department 

RULES 

Military  reservations  and  national  cemeteries: 
Fort  Monroe,  VA — 

Virginia  fishing  facilities  operation  and  use,  45212- 
45213 
NOTICES 
Meetings: 
Science  Board,  45272 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  45327 

Coast  Guard 

RULES 

Ports. and  waterways  safety: 

Lake  Michigan,  JL;  safety  arid  security  zone.  45227-45228 
PROPOSED  RULES  ."».'"/ -to^o 

Drawbridge  operations- 
Illinois,  45252^5253 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Comptroller  of  ttie  Currency 

PROPOSED  RULES 

Capital  adequacy;  off-t>alance  sheet  contracts  Credit 
equivalent  amounts  calculation,  45243^5249 


III 


Federal  Register 
Vol.  59,' No.  169 

Thursday.  September  1,  1994 


Defense  Department 

See  Army  Department 
See  Navy  Department 
NOTICES 

Meetings: 

National  Defense  University  Board  of  Visitors  45271- 
45272 
Senior  Executive  Service: 
Performance  Review  Boards;  membership.  45272 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California.  45230-45234 
Pesticide  programs: 
Microbial  pesticides;  experimental  use  permits  and 
notifications,  45600-45615 
PROPOSED  RULES 
.    Toxic  substances: 

Biotechnology  microbial  products;  notification 
procedures,  etc.,  45526-45585 
NOTICES 

Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Thermo-Chem.  Inc.  Site,  MI,  45285-45286 

Export  Administration  Bureau 

NOTICES      • 

Meetings: 
Sensors  Technical  Advisory  Committee,  45261 

Federal  Aviation  Adrmalstration 

RULES 

Class  D  and  Class  E  airspace.  45198-45199 
Class  E  airspace,  45199—15201 
PROPOSED  RULES 

Airworthiness  directives: 
Boeing,  45249-45250 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Cave  Creek  Unified  School  District  No.  93,  45273 
Medina  Power  Co.  et  al.,  45273-45274 
Public  Service  Co.  of  Colorado  et  al.,  45274-45277 

Natural  gas  certificate  filings: 
ANR  Pipeline  Co.  et  al.,.45277-45278 
Frontier  Gas  Storage  Co.  et  al.,  45278-45280 
Great  Lakes  Gas  Transmission  L.P.  et  al.,  45280-45282 

Applications,  hearings,  determinations,  etc  ■ 
ANR  Storage  Co.,  45282 
Blue  Lake  Gas  Storage  Co.,  45282 
InterCoast  Power  Marketing  Co.,  45282-45283 
LG&E  Power  Marketing' Inc.  et  al.,  45283 
Montana  Pow«r  Co.  &  Confederated  Salirsh  &  Kootenai 
Tribes.  45283-45284 

.  Paiute  Pipeline  Co.,  45284 
Steuben  Gas  Storage  Co.,  45284 


IV 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday.  September  1.  1994  /  Contents 


Federal  Register  /  Vol.  59.  No.  169  /  Thursday.  September  1,  1994  /  Contents 


Texas  Eastern  Transmission  Corp..  45284-45285 
Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 
Indiana  et  al.,  45258-45259 
Minnesota  et  al..  45259-45260 
North  Dakota  et  al..  45260 

Federal  Trade  Commission 

NOTICES 

Competition  and  consumer  protection  order  duration; 
policy  statement  and  comment  request.  45286-45292 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
Federal  Indian  reser\'ations  and  ceded  lands.  45235- 

45239 
Seasons,  limits,  and  shooting  hours;  establishment,  etc.. 
45235-45239 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Mount  Hermon  June  beetle,  etc.  (three  inse<:ts  from  Santa 
Cruz  Mountains.  C\).  45254-45255 
Federal  Power  Act: 
Fishways  prescription  process;  license  applicants  and 
licensees.  45255-45257 
NOTICES 
Meetings: 
Endangered  Species  of  Wild  Fauna  and  Flora 

International  Trade  Convention.  45307-45308 
Sport  Fishing  and  Boating  Partnership  Council.  45307 

Food  and  Drug  Administration 

NOTICES 

Meetings; 
Advisor>'  committees,  panels,  etc..  45294-45295 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Nutrition  labeling 
Meat  and  poultr>-  products.  45189-45198 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

NOTICES 

Meetings: 

Federal  Council  on  Aging,  45292-45293 

Health  Care  Financing  Administration 

RULES 
Medicare: 
Hospital  inpatient  prospective  payment  systems  and  1995 
FY  rates.  45330-45524 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  45297-45303 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  coUeciion  activities  under  OMB 
review,  45303-45304 


Interior  Department 

See  Fish  and  Wildlife  Ser\'ice 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau ' 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Taxable  substances,  imported:  . 

Texanol  benzyl  phthalate.  45322^ 

International  Trade  Administration 

NOTICES 

Antidumping  duty  orders  and  Hndings: 

Intent  to  revoke,  45261 
Countervailing  duties: 

Cotton  shop  towels  front— 
Peru.  45261-45262 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Central  Michigan  Railway  Co.  et  al..  45308 
Railroad  operation,  acquisition,  construction,  etc.: 

Cincinnati  Terminal  Railway  Co..  45308  '  ■ 

Justice  Department    . 

See  Antitrust  Division 

See  National  Institute  of  Corredions 

NOTICES 

Pollution  control;  consent  judgments: 
Blue  Earth  Equipment  Co.  et  al..  45308 
Freudenberg-NOK  General  Partnership.  45308-45309 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Idaho. 45234 

New  Mexico,  45234-45235 
NOTICES 
Opening  of  public  lands: 

Cahfomia.  45304 

Nevada.  45305 
Realty  actions;  sales,  leases,  etc.: 

Arizona.  45305^5306 
Recreation  management  restrictions,  etc.: 

Hot  Springs  LTVA  well  site.  CA;  supplementary  niles. 
45304 

Musselshell  County.  MT.-seasonal  hunting  access 
restrictions,  45306 
Resource  management  plans,  etc.: 

West  HiLine  Resource  Area.  MT.  45306-45307 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 

Minority  Business  Resource  Advisory  Committee.  45310 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

PPL.  Inc.,  45310 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  45327 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Presidents  Committee  on  Arts  and  Humanities.  45310 


National  institute  of  Corrections 

NOTICES 

Meetings:  - 

Advisory  Board,  45307 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Human  Embryo  Research  Panel.  45293-45294 

National  Heart.  Lung,  and  Blood  Institute,  45295-45296 

National  Institute  of  Diabetes  and  Digestive  and  Kidney    • 
Diseases,  45296 

National  Institute  of  Mental  Health.  45296-45297 

National  Institute  on  Deafness  and  Other  Communication 

Disorders,  45297 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  45239-45240 
PROPOSED  RULES 

Federal  Power  Act: 
Fishways  prescription  process;  license  applicants  and 
licensees,  45255-45257 
NOTICES 

Fishery  conservation  and  management: 

Atlantic  tuna,  45262-45263  •    - 

Bering  Sea  and  Aleutian  Islands  and  Gulf  of  Alaska 

groundfish  and  Bering  Sea  and  Aleutian  Islands  king 
and  tanner  crab,  45263 
Marine  mammals: 
Commercial  fishing  operationsv  incidental  taking  and 
importing — 
Fisheries  associated  with  exemption  procedures-  list 
45263-45266    - 

National  Science  Foundation 

NOTICES 
Meetings: 
Astronomfcal  Sciences  Special  Emphasis-Panel.  45311 
Bioengineering  and  Environmental  Systems  Special 

'Emphasis  Panel,  45311 
Civil  and  Mechanical  Systems  Special  Emphasis  Panel 

45311-45312 
Electrical  and  Communications  iSystems  Special 

Emphasis  Panel,  45312  • 

Information,  Robotics,  and  Intelligent  Systems  Special 

Emphasis  Panel,  45312 
Materials  Research  Special  Emphasis  Panel,  45312-45313 
Networking  and  Communications  Research  and 

Infrastructure  Special  Emphasis  Panel,  45313 
Physics  Special  Emphasis  Panel,  45313 
Polar  Programs  Special  Emphasis  Panel,  45313 
Undergraduate  Education  Special  Emphasis  Panel, 

45313-45314 

Navy  Department 

RULES 

Attorneys  practicing  under  judge  Advocate  General 
supervision;  professional  conduct,  45213-45226 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Mare  Island  Naval  Shipyard,  CA,  45273 

Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 
Nuclear  Waste  Advisory  Committee,  45314-45315 


Nuclear  power  plants;  recognition  of  good  performance; 
pilot  program,  45315 

Patent  and  Trademark  Office 

NOTICES 

Biotechnological  inventions  patent  protection;  hearings  and 
comment  requests,  45267-45271 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Supplemental  annuity  program;  determination  of  quarterly 
rate  of  excise  tax,  45316 

Saint  Lawrence  Seaway  Development  Corporation 

RULES 

Tariff  of  tolls,  45228-45230 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc.,  45316-45317 
Depository  Trust  Co.,  45317-45318 
Municipal  Securities  Rulemaking  Board,  45318-45321 
National  Securities  Clearing  Corp..  45321-45322 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,. etc.: 
Mission-Lapwai  Creek  Supplemental  Watershed  ID 
45260 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kentucky,  45201-45206 
Ohio,  45206-45212 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Colorado,  45250-45252 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Saint  Lawrence  Seaway  Development  Corporation 

Treasury  Department 

See  Coiiiptrolier  of  the  Currency 
See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Czech  secondary  school  administrators  institute,  45322- 

45324 
New  York  Qty  airport  arrival  service  program,  45324- 

45326 

Veterans  Affairs  Department 

PROPOSED  RULES 
National  service  life  insurance: 
Interest  rate  effective  date,  45254 


JMI 


VI  Federal  Register  /  Vol.  59.  No.  169  /  Thursday.  September  1.  1994  /  Contents 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services.  Health  Care 
Financing  Administration,  45330-45524 

Part  III 

Environmental  Protection  Agency,  45526-45585 

Part  IV 

Department  of  Agriculture.  Food  and  Nutrition  Senice, 
45588-45598 

PartV 

Environmental  Protection  Agency.  45600-45615 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Lav^r 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Federal  Register  /  Vol.  59.  No.  169  /  Thursday.  September  1.  1994  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  fourxJ  in  the 
Reader  Aids  section  at  the  end  of  this  issue 

7  CFR 

916 ...„..:„. 45183 

917....- ....45183 

922 45184 

928 .......45186 

947  ..„ 45187 

955.. „ 45188 

Proposed  Rules: 

906 „ 45241 

9  CFR 

317.. „ .......45189 

381 „.. ....„„. 45189 

12  CFR 
Proposed  Rules: 

3..... ...- ., ...45243 

14  CFR 

71  (3  documents)  ...„ 45198, 

45199,45200 
Proposed  Rules: 
39 _.....45249 

30  CFR 

917 .,45201 

935 .45206 

Proposed  Rules: 

906.... , 45250 

32  CFR 

552 45212  , 

776...„. 45213 

33  CFR 

165 „ „._.., ......45227 

402 — .„...„ 45228 

Proposed  Rules: 

117 45252 

38  CFR 
Proposed  Rules: 

8 .'.....- 45254 

40  CFR 

52  (3  documents) 45230 

45231,45233 
172 45600 

Proposed  Rules: 

700..„ 45526 

720 _ „45526 

721 ..45526 

723 45526 

725 45526 

42  CFR 

412 , 45330 

413 45330 

466 45330 

482 45330 

485 45330 

489 „... 46330 

43  CFR 

Put>lic  Lar)d  Orders: 


/UfV 

7080 _ 

.45234 

45234 

50  CFR 

20  (2  documents)... 

45588 
672  (2  documents) 
Proposed  Rules: 
17 

45235, 

45239 

45254 

405 

45255 

JMI 


Rules  and  Regulations 


45183 


Federal  Register 

Vol.  59.  No.  169 

TKursday,  September  1.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Ck)de  of  Federal  Regulations  is  soW  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENTOF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 
Pocket  No.  FV94-816-3FIR] 

Nectarines  and  Fresh  Peaches  Grown 
in  CaHfomia;  Expenses  and 
Assessment  Rates  for  the  1994-95 
Fiscal  Year. 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  changes,  the 
provisions  of  the  interim  final  rule 
which  authorized  expenses  and 
established  assessment  rates  for  the 
Nectarine  Administrative  Committee 
and  the  Peach  Commodity  Committee 
(Committees)  under  Marketing  Order 
(M.O.)  Nos.  916  and  917  for  the  1994- 
95  fiscal  year.  Authorization  of  these 
budgets  enable  the  Committees  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  their  programs. 
Funds  to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATES:  March  1,  1994. 
through  February  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and     • 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  Room  2523-S.  Washington, 
D.C.  20090-6456.  telephone:  (202)  720- 
5127;  or  Terry  Vawter.  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102  B,  Fresno, 
California  93721,  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  916  [7  CFR 
Part  916)  regulating  the  handling  of 
nectarines  grown  in  California  and 


Marketing  Agreement  and  Order  No. 
917  (7  CFR  Part  917)  regulating  the 
"handling  of  fresh  peaches  grown  in 
California.  The  agreements  and  orders 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect, 
nectarines  and  peaches  grown  in 
California  are  subject  to  assessments.  It 
is  intended  that  the  assessment  rates 
specified  herein  will  be  applicable  to  all 
assessable  nectarines  and  peaches 
handled  during  the  1994-95  fiscal  year, 
which  began  March  1, 1994,  throu^ 
February  28. 1995.  This  final  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order, 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300  handlers 
of  nectarines  and  peaches  regulated 
under  the  marketing  orders  each  season 
and  approximately  1.800  producers  of 
these  fruits  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Adrfiinistration  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  nectarine  and  peach  marketing 
orders,  administered  by  the  Department, 
require  that  the  assessment  rates  for  a 
particular  fiscal  year  apply  to  ail 
assessable  nectarines  and  peaches 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committees,  the 
agencies  responsible  for  local 
administration  of  their  respective 
marketing  order,  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committees  are  nectarine  and 
peach  handlers  and  producers.  They  are 
familiar  with  the  Committees*  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committees' 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  are  derived  by 
dividing  the  anticipated  expenses  by 
expected  shipments  of  nectarines  and 
peaches.  Because  these  rates  are  applied 
to  actual  shipments,  they  must  be 
established  at  rates  which  will  provide 
sufficient  income  to  pay  the 
Committees'  expected  expenses. 
The  Nectarine  Administrative 
Committee  met  on  May  4,  1994,  and 
unanimously  recommended  total 
expenses  of  $3,844,635  for  the  1994-95 
fiscal  year.  In  comparison,  the  1993-94 
fiscal  year  expenses  amount  was 
$3,804,962.  representing  a  $39,673 
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increase  in  expenses  from  the  1993-94 
fiscal  year, 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
SO.  1825  per  25-pound  container  or 
equivalent  for  the  1994-95  fiscal  year, 
which  is  the  same  assessment  rate  that 
was  approved  for  tjie  1993-94  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipments  of  18.144,000 
25-pound  containers  or  equivalent  of 
nectarines  would  yield  $3,311,280  in 
assessment  income.  Adequate  funds 
exist  in  the  Committee's  reserve  to  cover 
additional  expen.ses. 

Major  expense  categories  for  the 
1994-95  nectarine  budget  include 
S447.118  for  salaries  and  benefits. 
SI. 402.000  for  domestic  market 
development,  and  SI ,000.000  for 
inspection.  Funds  in  the  reserve  at  thjp 
end  of  the  1994-95  fiscal  year, 
estimated  at  S363.483.  will  be  within 
the  maximum  permitted  by  the  order  of 
one  fiscal  years  expenses. 

The  Peach  Commodity  Committee 
also  met  May  4,  1994,  and  unanimously 
re<:ommended  total  expenses  of 
53,967,335,  for  the  1994-95  fiscal  year. 
In  comparison,  this  is  S113,790  more 
than  the  $3,853,545  expense  amount 
tha<  was  recommended  for  the  199.3-94 
fiscal  year. 

The  Committee  also  unanimously 
rt'commended  an  assessment  rate  of 
SO.  19  per  25-pound  container  or 
equivalent  for  the  1994-95  fiscal  year, 
which  is  the  same  assessment  rate  that 
was  approved  for  the  previous  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipments  of  17,571,000 
25-pound  containers  or  equivalent  oT 
peaches,  would  yield  S3,338,490  in 
assessment  income.  Adequate  funds 
exist  in  the  Committee's  re.serve  fund  tn 
cover  additional  expenses. 

Major  expense  (categories  for  the 
1994-95  fi.scal  period  are  S447.11ff  in 
siilaries  and  benefits,  51.402.000  for 
domestic  maritet  development,  and 
$950,000  for  inspection.  Funds  in  the 
reserve  at  the  end  of  the  1994-95  fiscal 
year,  estimated  at  Sn78,fi39,  will  be 
within  the  maximum  permitted  by  tht; 
firder  of  one  fiscal  year's  expenses. 

An  interim  final  rule  was  published 
ui  the  Federal  Register  |59  FR  33897. 
July  1,  19941  and  provided  a  30-day 
comment  period  for  interested  jiersons. 
No  comments  were  ret.eived. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  asses.sments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offstft  by  the  benefits 
derived  from  the  operation  of  th(r 
raarkwting  orders.  Therefor(!.  the 


Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
year  for  the  program  began  March  1 . 
1994.  The  marketing  order  requjres  that 
the  rate  of  assessment  apply  to  all 
assessable  nectarines  and  fresh  peaches 
handled  during  the  fiscal  year.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 
interim  final  rule.  No  comments  were 
received  concerning  the  interim  final 
rule  that  is  adopted  in  this  action  as  a 
final  rule  without  change. 

List  of  Subjects 

7CVl\Pnrt916 

.  Marketing  agreements.  Nectarines. 
Reporting  and  recordkeeping 
requirements. 

7ChRPart917 

Marketing  agreements.  Pears.  Pea«:hes, 
Reporting  and  rticordkeeping 
requirements. 

For  the  ft.ison  set  forth  in  the 
preamble,  7 C.FR  Parts  91fi  and  917  are-- 
amended  as  follows: 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  916  which  was 
puhli.>hed  at  59  FR  33897  on  July  1, 
1994,  is  adopted  as  a  final  rule  without 
change. 

PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  917  which  was 
published  at  59  FR  33897  on  July  1, 
1994,  is  adopted  as  a  final  rule  without 
change. 


Dated:  August  25, 1994 
Martha  B.  Ransom. 

Actinji  Deputy  Director.  Fruit  and  Vegntablp 

Diviiion. 

IFK  Doc.  94-21673  Filed  8-31-94;  8:45  ami 
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7  CFR  Part  922 

[Docket  No.  FV94-922-1  FIR] 

Apricots  Grown  in  Designated 
Counties  in  Washington;  Revision  in 
Container  Regulations 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 
.  ACTtON:  Final  rule.  ^ - 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  the  interim  final  rule  that 
revised  container  regulations  for 
apricots  shipped  to  fresh  market  outlets 
under  Marketing  Order  No.  922.  This 
rule  gives  handlers  greater  fle.xibility  in 
selecting  containers  to  meet  their 
packaging  needs  by  eliminating  the 
inside  dimension  requirements  on  each 
type  of  container  that  has  a  minimum 
apricot  net  weight  requireinent.  This 
rule  eliminates  reference  to  the  obsolete 
lidded  four-basket  crate,  and  replaces 
the  term  "closed  L.A.  lugs  and 
equivalent  cartons"  with  the  term 
"closed  containers"  to  simplify  wording 
and  improve  clarity.  This  rule  also 
includes  a  correction  to  the  container 
regulations  which  had  previously 
appeared  in  the  Federal  Register  as  a 
final  rule,  but  did  not  appear  in  the 
annual  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  October  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Kreaggor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultiu'.ii 
Marketing  Service,  U.S.  Department  of 
Agriculture.  Room  2523-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  720-5127'.  or  Teresa 
Hutchinson,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  SW  Third  Avenue. 
Room  369,  Portland.  OR  97204; 
telephone:  (503)  326-2724. 
SUPPLEMENTARY  INFORMATION:  This  nile 
is  issued  under  Marketing  Order  No. 
922  |7  CFR  Part  922|,  regulating  the 
handling  of  apricots  grown  in 
designated  counties  in  Washington, 
hereinafter  referred  to  as  the  order.  This 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  |7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
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conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the' 
hearing  the  Secretary  will  rule  on  the 
petition.  The  Act  provides  that  the       - 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  a  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 
Pursuant  to  requirements  set  forth  in 
•  the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
-entity  orientation  and  compatibility. 

There  are  approximately  55  handlers 
of  Washington  apricots  that  are  subject 
to  regulation  under  the  marketing  order. 
In  addition,  there  are  approximately  400 
producers  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
include  handlers  of  Washington 
apricots,  have  been  defined  by  the  Small 
Business  Administration  [13  CFR 
121.601]  as  those  whose  annual  receipts 
are  less  than  $5,000,000,  and  small 
agricuhural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

Section  922.52  [7  CFR  922.52) 
authorizes  the  issuance  of  regulations 
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for  grade,  size,  quafity,  maturity,  pack, 
markings,  and  container  for  any  variety 
or  varieties  of  apricots  grown  in  any 
district  or  districts  of  the  production 
area.  Section  922.53  (7  CFR  922.53] 
authorizes  the  modification,  suspension, 
or  termination  of  regulations  issued 
under  section  922.52. 

Container  regulations  are  currently  in 
effect  under  section  922.306.  This  rule 
finalizes  an  interim  final  rule  that 
eliminated  references  to  inside 
dimensions  for  each  type  of  container 
that  has  a  minimum  apricot  net  weight 
requirement.  This  rule  also  finalizes  the 
removal  of  references  to  the  obsolete 
lidded  four-basket  crate  anrd  replaces  the 
term  "closed  L.A.  lugs  and  equivalent 
cartons"  with  the  term  "closed 
containers." 

The  Washington  Apricot  Marketing 
Committee  (Committee)  met  on 
December  15.  1993,  and  unanimously 
recommended  efimination  of  inside 
dimension  requirements  for  each  type  of 
container  that  has  a  minimum  apricot 
net  weight  requirement.  The  Committee 
also  unanimously  recommended 
deleting  reference  in  the  container 
regulation  to  the  lidded  four-basket 
crate,  and  that  the  term  'closed  L.A. 
lugs  and  equivalent  cartons'  be 
replaced  with  the  term  "closed 
containers." 

Handlers  have  experienced  difficulty 
in  packing  many  of  the  new,  larger 
varieties  of  apricots,  particularly  in  row- 
faced  and  tray-packed  containers 
because  of  the  inside  dimension 
requirements  in  effect.  Container  height 
limits,  for  example,  can  cause  a  higher 
incidence  of  compression  damage  in 
large  apricots  that  are  row-faced  or  tray- 
packed.  In  addition,  the  inside 
dimension  requirements  have  prevented 
handlers  from  using  many  generic 
containers  used  in  other  ftniit  and 
vegetable  industries.    - 

This  rule  deletes  references  to 
designated  container  dimensions  for 
each  type  of  container  that  has  a 
minimum  apricot  net  weight 
requirement.  The  Committee  believes 
that  continued  standardization  of  the 
minimum  net  weight  requirements  of 
the  authorized  containers  is  needed  to 
prevent  market  confusion  resulting  from 
the  use  of  deceptive  containers. 

This  rule  allows  handlers  greater 
flexibility  in  packaging.  By  allowing 
different  container  dimensions,  as  long 
as  the  minimum  weight  requirements 
are  met,  handlers  will  have  the 
flexibility  to  use  containers  commonly 
used  in  other  fruit  and  vegetable 
industries,  to  use  different  containers 
for  different  varieties  of  apricots,  and  to 
develop  new  containers. 


This  rule  removes  authority  for  the 
use  of  the  obsolete  lidded  four-basket 
crate.  The  rule  also  removes  reference  in 
the  regulation  to  the  term  "closed  L.A. 
lugs  and  equivalent  cartons"  replacing  it 
with  the  term  "closed  containers."  This 
change  is  intended  only  to  simplify 
wording  and  improve  clarity. 

This  rule  also  corrects  the  container 
regulations  in  the  Code -of  Federal 
Regulations  for  Apricots  Grown  in 
Designated  Counties  in  Washington  [7 
CFR  Part  922).  Changes  to  the  container 
requirements  appeared  in  the  Federal 
Register  {44  FR  37598,  June  28, 1979) 
(Apricot  Regulation  6,  Amendment  4|, 
but  did  not  correspondingly  appear  in 
the  annual  Code  of  Federal  Regulations. 

The  interim  final  rule  which  revised 
container  regulations  for  apricots 
shipped  to  fresh  market  outlets  under 
Marketing  Order  No.  922.  and  included 
a  correction  to  the  container  regulations 
which  previously  appeared  in  the 
Federal  Register  as  a  final  rule,  but  did 
not  appear  in  the  annual  Code  of 
Federal  Regulations,  was  publi.shed  in 
the  Federal  Register  [59  FR  30672.  June 
15.  1994).  That  rule  provided  a  30-day 
comment  period  which  ended  July  15. 
1994.  No  comments  were  received. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
Committee,  and  other  information,  it  is 
found  that  the  finalization  set  forth 
below  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  922 

Apricots,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  rea.sons  set  forth  in  the 
preamble.  7  CFR  Part  922  is  amended  as 
follows: 

PART  922— APRICOTS  GROWN  IN 
DESIGNATED  COUNTIES  IN 
WASHINGTON 


1.  Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  922,  which  was 
published  at  59  FR  30672  on  June  15. 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  25,  1994. 
Eric  M.  Forrnan, 

Acting  Diivctor.  Fruit  and  Vegetable  Division 
IFK  Doc.  94-21635  Filed  8-31-94:  8:45  am| 
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7  CFR  Part  928 

[Docket  No.  FV94-928-1  FIR] 

Papayas  Grown  in  Hawaii;  Expenses 
and  Assessment  Rate  for  ttie  1994-95 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculutre  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  the  interim  final  rule 
which  authorized  expenses  and 
established  an  assessment  rate  for  the 
Papaya  Administrative  Committee 
(Committee)  under  Marketing  Order 
(M.O.)  No.  928  for  the  1994-95  fiscal 
year.  Authorization  of  this  budget 
enable.s  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  this  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  July  1. 1994,  through 
lune  30.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456.  Room  2523-S,  Washington. 
DC  20090-6456,  telephone:  (202)  720- 
5127;  or  Martin  Engler,  California 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  2202 
Monterey  Street.  Suite  102  B.  Fresno, 
California  93721,  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  928  (7  CFR 
Part  928],  regulating  the  handling  of 
papayas  grown  in  Hawaii.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  |7  U.S.C.  601-674].  hereinafter 
referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  papayas 
grown  in  Hawaii  are  subject  to 
assessments.  It  is  intended  that  the 
a.ssessment  rate  specified  herein  will  be 
applicable  to  all  assessable  papayas 
handled  during  the  1994-95  fiscal  year, 
beginning  July  1,  1994,  through  June  30, 
1995.  This  final  rule  will  not  preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  iniposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry-  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  120  handlers 
of  papayas  regulated  under  the 
marketing  order  each  season  and 
approximately  400  papaya  producers  in 
Hawaii.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  [13  CFR 
§  121.601)  as  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  markt-ting  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  papayas 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are  handlers 
and  producers  of  Hawaii  papayas.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  area,  and 
are  thus  in  a  position  to  formulate 


appropriate  budgets.  The  Committee's 
budget  is  formulated  and  discussed  in  a 
public  meeting.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  papayas.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Committee  met  onj\pril  22,  1994, 
and  unanimously  recommended  ^ 

expenses  totaling  $589,200  for  its  1994- 
95  budget.  This  is  a  $3,260  reduction  in 
expenses  compared  to  the  1993-94 
budget  of  $592,460. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$.0089  per  pound  for  the  1994-95  fiscal 
year,  which  is  a  $.0024  increase  in  the 
assessment  rate  from  the  $.0065  per 
pound  that  was  approved  for  the  1993- 
94  fiscal  year.  The  assessment  rate, 
when  applied  to  anticipated  shipments 
of  48  million  pounds,  would  yield 
$427,200  in  assessment  income.  Other 
sources  of  program  income  include 
$60,000  from  the  Hawaii  Department  of 
Agriculture.  $57,000  from  the  USDA's 
Foreign  Agricultural  Service.  $25,000 
from  the  GACC.  $7,800  from  the 
Japanese  Ins]3ection  program,  $7,200  in 
interest  income,  and  $5,000  from  the 
County  of  Hawaii.  Income  from  all 
sources  will  be  adequate  to  cover 
estimated  expenses. 

Major  expense  categories  for  the  1994 
fiscal  year  include  $240,000  for  the 
market  expansion  program,  $68,000  for 
research  and  development,  and  $78,600 
for  salaries.  Funds  in  the  reserve  at  the 
end  of  the  1994-95  fiscal  year, 
estimated  at  $37,356  will  be  within  the 
maximum  permitted  by  the  order  of  one 
fiscal  vear's  expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  [59  FR  33898, 
July  1. 1994]  and  provided  a  30-day 
comment  period  for  interested  persons. 
No  comments  were  received. 

While  this  action  will  impose-some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 


specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  efTective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  5531  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
year  for  the  program  began  July  1, 1994. 
The  marketing  order  requires  that  the 
rate  of  assessment  apply  to  all 
assessable  papayas: handled  during  the 
fiscal  year.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committeeat  a 
public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule. 
No  comments  were  received  concerning 
the  interim  final  rule  that  is  adopted  in 

this  action  as  a  final  rule  without 
change. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements,  Papayas, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  928  is  amended  as 
follows: 

PART  92&-PAPAYAS  GROWN  IN 
HAWAII 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  928  which  was 
published  at  59  FR  33898  on  July  1, 
1994,  is  adopted  as  a  final  rule  without 
( hange. 

Dated;  August  25.  1994. 
Eric  M.  Forman, 

Acting  Deputy  Director.  Fruit  and  Vfgftahle 
Division. 

IFK  IkiC.  94-216,%  FWed  8-31-94;  8;45  am) 
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7  CFR  Part  947 

[Docket  No.  FV94-947-2FIR] 

Oregon-Cclifornia  Potatoes;  Expenses 
and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  will  generate  funds 
to  pay  those  expenses.  Authorization  of 
this  budget  enables  the  Oregon- 
California  Potato  Committee 
(Committee)  to  incur  expenses  that  are 


UMI 


reasonable  and  necessarv  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATES:  July  I,  1994.  through 
June  30,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O 
Box  96456,  room  2523-S.  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Teresa  L.  Hutchinson. 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS.  USDA, 
Green-Wyatt  Federal  Building,  room 
369,  1220  Southwest  Third  Avenue, 
Portland,  OR  97204,  telephone  503- 
326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  114  and  Order  No.  947,  both  as 
amended  (7  CFR  part  947),  regulating 
the  handling  of  Irish  potatoes  grown  in 
Oregon-California.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricuhural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect  Oregon-California  potato 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  Oregon- 
California  potato  order  are  derived  from 
such  as.sessment.s.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  potatoes 
during  the  1994-95  fiscal  period,  which 
began  July  1,  1994,  and  ends  June  30, 
1995.  This  final  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Ad.  ,inv  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provisionof  the  order,  or  any 
obligation  imposed  in  connection  with' 
the  Order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretar>''s  ruling 


on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  davs  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  tlie  requirements  set  forth 
in  the  Regulator)'  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  oasmall  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  st:ale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
■  through  group  action  of  essentially 
small  entities  acting  on  their  own' 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  550 
p.-oducers  of  Oregon-California  potatoes 
under  this  marketing  order,  and 
approximately  40  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Admini.stration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  ser\  ic-e 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Oregon-California  potato 
producers  and  handlers  may  be 
cla.ssified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  the 
Oregon-California  Potato  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Oregon-California  potatoes.  Thev  are 
familiar  with  the  Committees  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  bv 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Oregon-California 
potatoes.  Because  that  rate  will  be 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee  unanimously 
recommended  a  budget  of  $45^100. 
$1,500  more  than  last  season.  Increases 
in  expenditures,  which  include  $150  for 
the  Committee's  annual  report,  S50  for 
the  Committee's  audit,  $1,000  for 
inspection  fees.  $500  for  investigation 
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and  compliance,  and  S50  for 
miscellaneous,  will  be  partially  offset  by 
a  decrease  of  $250  in  staff  travel.  Major 
expense  items  include  $24,000  for  the 
Oregon  Potato  Commission 
(Commission)  contract  agreement, 
S4.5Q0  for  Committee  expenses.  $3,000 
each  for  investigation  and  compliance 
and  staff  travel,  $2,000  for  inspection 
tees,  $1,500  for  telephone,  $1,400  for  the 
annual  report,  $1,250  for  postage,  and 
$1 ,000  each  for  Committee 
compensation  and  office  supplies.  The 
Commission  provides  certain  services  to 
the  Committee  as  specified  in  a 
memorandum  of  understanding. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
50.006  per  hundredweight.  $0,001  more 
than  last  season.  This  rate,  when 
applied  to  anticipated  shipments  of 
7.500.000  hundredweight,  will  yield 
545.000  in  assessment  income.  This, 
along  with  $100  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  at  the  beginning  of  the  1994-95 
fiscal  period,  estimated  at  $6,561.  will 
he  within  the  maximum  permitted  by 
the  order  of  one  fiscal  period's 
expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  July  1, 1994 
(59  PR  33900).  That  interim  final  rule 
added  §  947.245  to  authorize  expenses 
and  establish  an  assessment  rate  for  the 
Committee.  That  rule  provided  that 
interested  persons  could  file  comments 
through  August  1,  1994.  No  comments 
were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  those  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
period  began  on  July  1, 1994.  The 


marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  potatoes  handled  during 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
confirmed  by  a  mail  vote  and  published 
in  the  Federal  Register  as  an  interim 
final  rule. 

List  of  Subjects  in  7  CFR  Part  947 

Marketing  agreements.  Potatoes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  947  Is  amended  as 
follows: 

PART  947— IRISH  POTATOES  GROWN 
IN  MODOC  AND  SISKIYOU  COUNTIES, 
CALIFORNIA,  AND  IN  ALL  COUNTIES 
IN  OREGON,  EXCEPT  MALHEUR 
COUNTY 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  947  which  was 
published  at  59  FR  33900  on  July  1. 
1994,  is  adopted  as  a  final  rule  without 
change. 

Datod:  August  25.  1994. 
Martha  B.  Ransom. 

Acting  Deputy  Director.  Frvit  and  Vegetable 
Division. 
jFR  Doc  94-21674  Filed  B-31-**;  8:45  ami 
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7  CFR  Part  955 

pocket  No.  FV94-955-aFRl 

Vidalia  Onions  Grown  In  Georgia; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  955  for  the  1994-95  fiscal 
period.  Authorization  of  this  budget 
enables  the  Vidalia  Onion  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  September  16. 1994. 
through  September  15, 1995.  Comments 
received  by  October  3, 1994,  will  i>e 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 


be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456.  room  2573-S. 
Washington.  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  room  2523-S.  Washington.    - 
DC  20090-6456.  telephone  202-720- 
9918.  or  Aleck  J.  Jonas.  Southeast 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  2276.  Winter  Haven,  FL  33883- 
2276.  telephone  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  955  (7  CFR  part  955). 
regulating  the  handling  of  Vidalia 
onions  grown  in  Georgia.  The  marketing 
agreement  and  order  are  effective  iinder 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
re\iewed  under  Executive  Order  12778, 
Civil  justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect.  Vidalia  onions  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  onions 
handled  during  the  1994-95  fiscal 
period,  which  begins  September  16, 
1994.  and  ends  September  15, 1995. 
This  interim  final  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  parties  may  file 
suit  in  court.  Under  section  60R(:(15)(A) 
of  the  Act.  any  handler  subie*:t  io  <in 
order  may  file  with  the  Secretary  a 
petition  stating  that  the  order,  any 
provisions  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 


later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  vvill  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility.  " 

There  are  approximately  250 
producers  of  Georgia  Vidalia  onions 
under  this  marketing  order,  and 
approximately  145  handlers.  Small 
agricultural  producers  have  been- 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as     - 
those  having  annual  receipts  of  less  than 
5500,000,  and  small  agricultural  service 
firms  are  defined  as  (hose  whose  annual 
receipts  are  less  than  55,000,000.  The 
majority  of  Vidalia  onion  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  the 
Vidalia  Onion  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Vidalia  onions.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and. services  in  their 
local  area  and  are  thus  in  a -position  to 
formulate  an  appropriate  budget.  The 
budget  u as  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  fo  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a    - 
rate  that  will  provide  sufficient  income 
to  pay  the  Committee's  expenses. 

the  Committee  met  July  14,  1994.  and 
unanimously  recommended  a  1994-95 
budget  of  5332.000,  569,050  more  than 
the  previous  year.  Budget  items  for 
1994-95  which  have  increased 
compared  to  those  budgeted  for  1993-94 
(in  parentheses)  are:  Travel  &  auto 
expenses.  56.000  ($4,000),  liability 
insurance  and  bonds,  51.000  (5500),   "- 


professional  fees,  $2,500  ($2,000),  office 
supplies.  $3,000  ($1,300).  telephone. 
$4,000  ($3,500),  Committee  member 
expense,  $1,000  ($500).  contract 
management,  wages,  and  salaries, 
$60,000  ($59,600).  miscellaneous  " 
general  and  administrative,  $1,000 
($500),  research,  $80,000  ($78,500), 
marketing.  $132,000  ($82,500),  and 
$4,250  for  FICA  employer.  $13,500  for 
employee  benefits,  and  58,000  for 
contract  outside  labor,  for  which  no 
funding  was  recommended  last  year. 
Items  which  have  decreased  compared 
to  those  budgeted  for  1993-94  (in 
parentheses)  are:  Equipment  pun;hases, 
$3,000  ($4,500),  office  overhead.  $3,000 
($12,900),  and  $150  in  interest,  and 
$250  for  petty  cash,  for  which  no 
funding  was  recommended  this  year. 
The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.10  per  50-pound  bag  or  equivalent  of 
Vidalia  onions,  the  same  as  last  year.      ' 
This  rate,  wTien  applied  to  anticipated 
'  shipments  of  2,867.500  50-pound  bags 
or  equivalents  of  Vidalia  onions,  would 
yield  S286.750.  The  Committee  also 
anticipates  shipments  of  50,000  50- 
pound  bags  of  previously  unas.sessed 
Vidalia  onions  which  have  been  in 
storage,  which  will  yield  an  additional 
$5,000  in  assessment  income.  This, 
along  with  $5,250  in  interest  income 
and  $35,0,00  from  the  Committees 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
Committee's  authorized  re.serve  of 
$167,766  are  within  the  maximum 
permitted  by  the  order  of  three  fiscal 
periods'  expenses. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  co.sts 
are  in  the  form  of  uniform  a.sses.smenfs 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  he  offset  by 
the  benefits  derived  by  thi-  uptTation  of 
the  marketing  order,  f  herelore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
a\ailable  information,  it  is  hereby  fojnd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policvofthe  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrar)'  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effed  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 


publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  period  begins  on 
September  16. 1994,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  onions  handled  during  the 
fiscal  period;  (3)  handlers  are  aware  of 
this  action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
budget  actions  issued  in  past  years;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to-finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  955 

Marketing  agreements.  Onions,  ' 
Reporting^and  recordkeeping 
requirements. 

P'or  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  955  is  amended  as 
follows: 

PART  955— VIDALIA  ONIONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
part  955  is  revised  to  read  as  follows: 

Authority:  7  LI.S.C.  601-674. 

2.  A  new  §  955.207  is  added  to  re.id 
as  follows: 

§  955.207    Expenses  and  assessment  rate. 

Expenses  of  S332.000  by  the  Vidalia 
Onion  Committee  are  authorized,  and 
an  assessment  rate  of  $0.10  per  50-   ' 
pound  bag  or  equivalent  of  Vidalia 
onions  is  established  for  the  fiscal 
period  ending  September  15,  1995. 
Unexpended  funds  may  be  f:arried  over 
as  a  reserve. 

Dati'd:  August  25.  1994. 

Martha  B.  Ransom. 

At:tiii>i  Di'puty  DinKtor,  Fruit  and  Vt-gettilih 
Division. 

(PR  Doc.  94-21675  Filed  8-31-94;  8  45  ami 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 
[Docket  No.  93-022F] 

Nutrition  Labeling  of  Meat  and  Poultry 
Products;  Technical  Amendments 

AGENCY:  Food  Safefv  and  Inspection 
Ser\ice.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
its  final  nutrition  labeling  regulations, 
which  were  published  in  the  Federal 
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Register  on  January  6. 1993.  FSIS  is 
taking  this  action  to  address 
inconsistencies  in  the  regulations, 
improve  their  accuracy,  and  correct 
unintended  technical  consequences  of 
the  regulations.  Most  of  the  changes  are 
designed  to  parallel  technical 
amendments  the  Food  and  Drug 
Administration  (FDA)  made  to  its  final 
nutrition  labeling  regulations. 
EFfECnvE  DATH:  September  1. 1994. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Charles  Edwards.  Director,  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Washington,  DC  2025O.  (202)  254-2565. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  6. 1993.  FSIS  published  in 
the  Federal  Register  final  regulations  on 
nutrition  labeling  for  meat  and  poultry 
products  (58  FR  632).  FSIS's  nutrition 
labeling  regulations  are  designed  to 
parallel,  to  the  extent  possible.  FDA's 
final  regulations  on  nutrition  labeling. 
FDA's  regulations  were  published  in  the 
Federal  Register  simultaneously  with 
FSIS's  publication. 

Following  publication  of  its  final 
regulations,  FSIS  received  comments 
from  various  interested  parties 
contending  that  portions  of  its 
regulations  were  unclear,  contained 
technical  unintended  consequences  in  a 
specific  provision,  or  were  not  parallel 
to  FDA's  nutrition  labeling  regulations. 
After  considering  these  comments  and 
conducting  an  in-depth  review  of  FDA's 
final  nutrition  labeling  regulations,  FSIS 
issued  technical  amendments  to  its  final 
regulations  in  an  interim  final  rule 
published  on  September  10. 1993  (58  FR 
47624). 

On  August  18.  1993.  FDA  published 
corrections  and  technical  amendments 
(58  FR  44020,  44039.  and  44063)  to  its 
final  regulations  in  response  to 
comments  received  on  its  final  rule. 
Many  of  the  provisions  amended  in  the 
August  18, 1993,  publication  were 
cross-referenced  by  FSIS  in  its  final 
nutrition  labeling  regulations.  The 
provisions  related  to  nutrient 
declarations,  label  format.  ser\'ing  sizes, 
equivalent  metric  quantity,  servings  per 
container,  reference  amounts,  nutrient 
content  claims,  ^turated  fat  free  claims, 
foods  for  infants  and  children  under  4 
years  of  age,  and  packages  with  less 
than  12  square  inches  of  space.  FSIS 
conducted  a  thorough  review  of  FDA's 
amendments  and  comments  received 
and  concluded  that  additional 
amendments  to  the  FSIS  nutrition 
labeling  regulations  were  necessary  to 
provide  greater  clarity,  accuracy,  and 


consistency  with  FDA's  regulations,  and 
to  satisfy  concerns  of  commenters. 

Accordingly.  FSIS  is  amending  its 
final  nutrition  labeling  regulations  by 
adopting  certain  changes  made  by  FDA 
in  cross-referenced  provisions  and 
amending  certain  of  its  own  provisions 
to  be  consistent  with  those  changes.  In 
addition,  FSIS  is  correcting  the 
terminology  for  extra  lean  ground  beef 
in  a  provision  of  the  final  nutrition 
labeling  regulations  and  correcting  an 
oversight  in  the  Federal  poultry 
products  inspection  regulations  related 
to  product  analyses. 

Proposed  Rule 

On  March  16. 1994,  FSIS  published  in 
the  Federal  Register  a  proposed  rule  (59 
FR  12472)  to  amend  its  final  nutrition 
labeling  regulations  (58  FR  632).  A 
summary  of  the  proposed  technical    . 
amendments  follows. 

Serving  Sizes 

FSIS  acknowledged  in  its  propMJsed 
rule  (59  FR  12472)  that  the  variety  of 
specifications  for  products  In  discrete 
units,  contained  in  a  single  paragraph  at 
9  CFR  317.309(a)(3)  and  381.409(a)(3). 
may  be  confusing.  FSIS  proposed  to 
subdivide  the  single  paragraphs  of  9 
CFR  317.309(a)(3)  and  381.409(a)(3)  into 
9  CFR  317.309(a)(3)(i)  through  (iv)  and 
381.409(a)(3)(i)  through  (iv).  reordering 
some  of  the  information,  and  making 
minor  editorial  changes  for  clarity. 

In  its  final  nutrition  labeling  rule. 
FSIS  inadvertently  omitted  provisions 
on  how  to  declare  serving  sizes  for 
products  made  up  of  distinct  and 
separate  foods  packaged  together  in  the 
same  container  and  intended  to  be 
consumed  together  when  the 
manufacturer  chooses  to  list  the 
nutrition  information  separately  for 
each  component.  These  products 
include  mixes  and  kits  and  cuts  of  meat 
or  poultry  packaged  with  sauce  or  gravy 
packets. 

For  a  number  of  these  products,  the 
ser\ing  size  can  be  expressed  as  the 
amount  of  the  main  ingredient  plus 
proportioned  minor  ingredients  based 
on  the  "reference  amount  for  the 
combined  product."  FSIS  proposed  to 
add  new  paragraphs  at  9  CFR 
317.309(a)(3)(vi)  and  381.409(a)(3)(vi)  to 
provide  the  option  described  above  for 
serving  sizes  for  products  that  consist  of 
two  or  more  foods  that  are  packaged  and 
presented  to  be  consumed  together.  FDA 
amended  provisions  at  21  CFR 
101.9(b)(2)(ii)  and  (iii)  to  provide  the 
same  option  for  products  in  large 
discrete  units  usually  divided  for 
consumption  and  nondiscrete  bulk 
products,  respectively.  In  order  to 
accommodate  this  option  in  21  CFR 


101.9(b)(5).  as  well  as  other  changes. 
FDA  revised  the  section  considerably. 
For  clarity,  FSIS  proposed  to  delete  its 
cross-reference  to  21  CFR  101.9(b)(5)  at 
9  CFR  317.309(a)(1)  and  381.409(a)(1) 
and  incorporate  the  pertinent  provisions 
into  9  CFR  317.309(a)(6)  and 
381.409(a)(6).  Also.  FSIS  proposed  to 
delete  reference  to  the  term  "portion"  at  . 
9  CFR  317.309(a)(1).  317.312(a). 
381.409(a)(1).  and  381.412(a)  because  it 
is  no  longer  defined  in  the  nutrition 
labeling  regulations. 

By  cross-referencing  21  CFR 
101.9(b)(6).  FSIS  provided  that  single- 
serving  containers  of  products  with 
large  reference  amounts,  i.e..  equal  to  or 
greater  than  100  grams  or  milliliters, 
may  declare  one  or  two  servings  per 
container  if  they  contain  more  than  150 
percent  but  less  than  200  percent  of  the 
reference  amount.  Similar  provisions  at 
9  CFR  317.309(a)(3)  and  381.409(a)(3) 
for  products  within  multi-serving 
packages  were  inadvertently  omitted.  To 
correct  this  oversight,  FSIS  proposed  to 
add  a  new  paragraph  at  9  CFR 
317.309(aM3)(v)  and  381.409{a)(3)(v)  to 
permit  products  within  multi-serving 
packages  to  be  declared  as  one  or  two 
servings  if  they  meet  the  criteria 
described  above. 

The  provisions  for  single-serving 
containers  at  21  CFR  101.9(b)(6)  and  the 
provisions  for  individually  packaged 
products  within  multi-serving 
containers  at  9  CFR  317.309(a)(3)  and 
381.409(a)(3)  could  produce 
inconsistent  labeling  on  the  inner  and 
outer  packaging  of  these  products.  To 
prevent  this  inconsistency.  FSIS 
proposed  to  add  a  new  paragraph  at  9 
CFR  317.309(a)(3)(vii)  and 
381.409(a)(3)(vii)  to  provide  for  a 
ser\'ing  size  declaration  of  one  unit  for 
products  containing  several  individual 
single-serving  containers  that  are  fully 
labeled,  and  to  adopt  the  chanj^n  to  21 
CFR  101.9(b)(8)(iv)  on  the  number  of 
servings  when  a  product  contains  such 
individually  labeled  containers. 

FSIS  proposed  to  cross-reference  21 
CFR  101.9(b)(2)(ii),  which  was  amended 
to  allow  products  requiring  further 
preparation,  where  the  entire  contents 
of  the  package,  e.g..  a  pizza  kit,  are  used 
to  prepare  a  large  discrete  unit  usually 
divided  into  fractional  slices  for 
consumption,  e.g.,  a  pizza,  to  use  a 
household  measure  for  the  serving  size 
that  is  the  fraction  of  the  box  that  makes 
the  "reference  amount  for  the 
unprepared  product."  FSIS  also 
proposed  to  add  new  paragraphs  at  9 
CFR317.309(a)(6)(v)and 
381.409(a)(6)(v)  to  provide  that,  in  these 
circumstances,  the  fraction  of  the 
package  is  to  be  used  to  express  the 
scr\  ing  size. 
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FSIS  proposed  to  amend  9  CFR 
317.309(a)(6)  and  381.409(a)(6)  <o  allow 
use  of  the  fractions  1/3. 1/2,  and  2/3 
tablespoons  between  1  and  2 
tablespoons.  This  action  is  consistent 
with  an  FDA  amendment  to  make  the  - 
same  allowance. 

FSIS  prop>osed  to  add  new  paragraphs 
at  9  CFR  317.309(a)(6)(iv)  and 
381.409(a)(6)(iv).  which  state  that 
household  units  for  serving  sizes  of 
single-ser\'ing  containers.  meaUj'pe 
products,  and  individually  packaged 
products  within  multi-serving 
containers  must  be  stated  using  a 
description  of  the  container,  e.g..  can. 
box,  package,  meal,  or  dinner,  and  that 
the  serving  sizes  of  other  discrete  units 
must  be  stated  using  a  description  of  the 
individual  unit;  e.g.,  wing,  slice,  link,  or 
patty. 

Equivalent  Metric  Quantity 

A  manufacturer  is  not  required  to 
declare  the  metric  equivalent  weight  on 
single-ser\'ing  containers  and  meal-ty]>e 
products  if  it  appears  in  the  net  quantity 
of  contents  statement.  However.  FSIS 
has  determined  that  if  a  manufacturer 
optionally  declares  the  metric 
equivalent,  the  serving  size  declaration 
should  agree  with  the  net  contents 
declaration.  FDA  created  a  new 
provision  at  21  CFR  101,9(b)(7)(i)  that 
ensures  agreement  between  serving  size 
and  net  quantity  values.  FSIS  proposed 
to  adopt  this  new  provision. 

To  achieve  greater  consistency  with 
FDA  proWsions,  FSIS  proposed  to  adopt 
the  change  made  at  21  CFR 
101.9(b)(7)(ii).  to  correct  for  the 
omission  of  rounding  rules  for 
milliliters  for  liquids.  The  equivalent 
should  be  rounded  to  the  nearest  whole 
number,  except  for  quantities  that  are 
less  than' 5  milliliters.  Milliliter  amounts 
between  2  and  5  should  be  rounded  to 
the  nearest  0.5  milliliter,  and  amounts 
less  than  2  should  be  expressed  in  0.1- 
milliliter  increments. 

Also,  FDA  divided  21  CFR  101.9(b)(7) 
into  subparagraphs  and  made  minor 
editorial  changes  to  improve  clarity. 
FSIS  agreed  with  the  changes  and 
proposed  to  cross-reference  21  CFR 
101.9(b)(7),  except  the  new  provision  at 
2lCFRl01.9(b)(7Kv). 

Servings  Per  Container 

To  improve  the  clarity  of  the 
provisions  on  servings  per  container, 
FDA  divided  21  CFR  101.9(b)(8)  into 
subparagraphs  and  made  minor  editorial 
changes.  FSIS  agreed  with  these  changes 
and  proposed  to  cross-reference  this 
section,  as  amended. 

FSIS  noted  a  problem  in  the 
provisions  of  its  final  regulations  for 
declaring  the  number  of  servings  per 


container  for  some  individually 
packaged  products  containing  at  least 
200  percent  of  the  reference  amount  and 
packaged  within  multi-serving 
packages.  To  correct  this  problem,  FSIS 
proposed  to  cross-reference  a  new 
provision  at  21  CFR  101.9(b)(8)(v)  that 
provides  that  the  number  of  servings  be 
determined  by  multiplying  the  number 
of  servings  per  individual  inner  unit  by 
the  total  number  of  inner  units. 

Nutrient  Declarations 

In  order  to  ensure  that  calorie 
declarations  are  calculated  with  as 
much  precision  as  possible,  FDA 
amended  21  CFR  101.9(c)(1)  to  state  that 
where  specific  or  general  food  factors 
are  used,  the  factors  should  be  applied 
to  the  unrounded  amounts  of  the  food 
components.  FSIS  proposed  to  cross- 
reference  this  provision,  as  amended. 

Because  the  saturated  fat  criterion  in 
the  definition  of  "lean"  is  a  maximum 
of  4.5  grams  or  less,  provisions  at  21 
CFR  101.9(c)(2)(i),  (ii).  and  (iii)  have 
been  amended  to  require  half-gram 
reporting  increments  below  5  grams  for 
fat.  saturated  fat,  and  poly-  and 
monounsaturated  fat  so  that  declared 
values  on  labels  are  consistent  with  the 
definitions  of  nutrient  content  claims. 
FSIS  proposed  to  cross-reference  these 
provisions,  as  amended.  In  addition. 
FSIS  proposed  to  amend  9  CFR 
317.309(d)  and  381.409(d)  to  provide 
the  same  consistency  in  declared  values 
for  stearic  acid. 

FDA  has  revised  21  CFR  101.9(c)(2Mii) 
and  (iii).  to  remove  the  required 
disclosure  of  poly-  and 
monounsaturated  tat  when  fatty  acid  or 
cholesterol  claims  are  made  on  products 
that  meet  the  criteria  for  a  "fat  free" 
claim.  FSIS  proposed  to  cross-reference 
these  provisions,  as  amended. 

To  provide  consistency  with  the 
incremental  rounding  at  2-.  5-,  and  10- 
percent  increments  required  for 
vitamins  and  minerals.  21  CFR 
101.9(c)(8)(vi)  has  been  revised  to 
require  that  the  vitamin  A  that  is 
present  as  befa-carotene  is  to  be 
declared  in  the  same  increments  as 
provided  for  vitamins  and  minerals 
instead  of  to  the  nearest  10-percent 
increment.  FSIS  proposed  to  cross- 
reference  this  provision,  as  amended. 

FSIS  also  proposed  to  cross-reference 
21  CFR  101.9(c)(8)(vi).  as  amended,  to 
require  that,  when  vitamins  and 
minerals  are  arranged  in  a  single 
column,  the  information  on  6c(n- 
carotene  is  to  be  indented  under  the 
information  on  vitamin  A.  and.  when 
vitamins  and  minerals  are  arrayed 
horizontally,  the  declaration  of  beta- 
carotene  is  to  be  placed  in  parenthesis 
after  the  declaration  of  vitamin  A. 


Format 

Section  101.9(d)(l){ii)(D)  of  FDA's 
regulations  limited  the  proximity  of  one 
letter  to  another  with  a  numeric  kerning 
value  of  -4  setting.  However,  there  is 
no  single  numeric  kerning  value 
applicable  to  all  type  systems,  and  FDA 
has  replaced  the  requirement  to  state 
instead  that  "Letters  should  never 
touch."  FSIS  proposed  to  cross- 
reference  this  provision,  as  amended. 

FDA  corrected  the  provision  at  21 
CFR  101.9(d)(l)(iii)  to  specif>-  that  6- 
point  type  shall  be  used  for  all 
information  contained  within  the 
nutrition  information  display,  except  for 
the  heading  "Nutrition  Facts"  which 
must  be  set  in  a  type  that  is  larger  than 
all  other  print  in  the  display,  and  for  the 
information  required  at  21  CFR 
101.9(d)(3).  (5).  (7).  and  (8),  which  must 
be  no  smaller  than  8-point  type.  FSIS 
proposed  to  cross-reference  this 
provision,  as  amended.  FSIS  also 
proposed  to  adopt  a  change  made  to  21 
CFR  101.9(c)(8)(iii)  that  removes  a 
conflicting  sentence. 

FSIS  proposed  to  cross-reference  the 
provision  at  21  CFR  101.9(d)(7),  as 
amended,  to  include  all  nutrients  that 
can  be  declared  in  the  nutrition 
information  display,  not  only  those  that 
are  required.  The  wording  of  the 
provision  has  been  changed  from 
"nutrients  required  by  paragraph  (c)  of 
this  section"  to  "nutrient  information 
for  both  mandatory  and  any  voluntary 
nutrients  listed  in  paragraph  (c)  of  this 
section  that  are  to  be  declared  in  the 
nutrition  label."  The  provision  clarifies 
that  the  listing  of  some  nutrients  is 
required,  and  the  listing  of  others  is 
voluntary-  by  inserting  the  word  "as" 
before  "specified." 

FSIS  proposed  to  adopt  21  CFR 
101.9(d)(7)(ii)  which  was  amended  to 
require  that  the  percent  Daily  X'dliie 
(DV)  for  all  nutrients,  other  than 
protein,  be  calculated  by  dividing  either 
the  rounded  amount  of  the  nutrient 
declared  on  the  label  or'the  actual, 
unrounded  amount  of  the  nutrient  by 
the  Daily  Reference  Value  (DRV)  for  that 
nutrient.  Manufacturers  should  use 
whichever  value  will  provide  for  the 
greatest  consistency  on  the  product 
labeling. 

FSIS  believes  the  footnote  required  by 
21  CFR  101.9(d)(10)  stating  that  fat, 
carbohydrate,  and  protein  fiirnish  9.  4, 
and  4  calories  per  gram,  respectively, 
can  create  consumer  confusion  because 
the  regulations  allow  for  different 
methods  of  calculating  calorie  content. 
The  provision  at  21  CFR  101.9(d)(10) 
has  been  amended  to  make  use  of  the 
footnote  voluntary  and  21  CFR 
101.9(dHl)(iii)  and  (ll)(i)  has  been 
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amended  to  delete  the  reference  to  the 
footnote  with  caloric  conversion 
information  as  a  requirement.  FSIS 
proposed  to  cross-reference  these 
provisions,  as  amended,  and  adopt 
changes  to  21  CFR  101.9{d)(ll)(ii)  to 
allow  for  the  presentation  of  the 
information  described  above.  FSIS  also 
proposed  to  amend  9  CFR  317.309(f)O) 
and  381.409(f)(3)  to  delete  reference  to 
the  footnote  as  required  information. 

FDA  redesignated  the  provision  at  21 
CFRl01.9(d)(ll)as2lCFR 
101.9(d)(ll)(i)  and  added  a  new 
provision  at  21  CFR  101.9(d)(ll)(iii)  to 
state  that  when  there  is  insufficient 
continuous  vertical  label  space,  i.e., 
approximately  3  inches,  to 
accommodate  the  required  components 
of  the  nutrition  information  up  to  and 
including  the  mandatory  declaration  of 
iron,  the  nutrition  information  may  be 
presented  in  a  tabular  display.  In  this 
display,  the  footnote  listing  DRV's  for 
2,000  and  2.500  calorie  diets  is  given  to 
the  far  right  of  the  display,  and 
additional  vitamins  and  minerals 
beyond  vitamin  A,  vitamin  C,  calcium, 
and  iron  are  arrayed  horizontally 
following  the  required  vitamin  and 
mineral  declarations.  A  new  provision 
has  been  added  at  21  CFR 
101.9(d)(ll)(ii)  that  provides  for  an 
additional  break  to  allow  the 
continuation  of  the  list  of  vitamins  and 
minerals  beyond  the  declaration  of  iron 
to  be  moved  to  the  right,  just  above  the 
footnote  listing  the  DRV's.  FSIS 
proposed  to  adopt  these  changes  and 
cross-reference  the  amended  provisions. 

Because  the  format  requirements  in  its 
final  rulfe  did  not  provide  for  listing  of 
nutrition  information  within  a  single 
nutrition  display  for  packages 
containing  more  than  one  food  product, 
FSIS  proposed  to  correct  this  oversight 
by  providing  for  the  use  of  an  aggregate 
display  of  nutrition  information  in  new 
provisions  at  9  CFR  317.309(e)(2)  and 
381.409(e)(2).  FSIS  also  proposed  to 
adopt  a  new  provision  at  21  CFR 
101.9(d)(14)  to  provide  for  the  inclusion 
and  displny  of  two  languages  under  a 
single  "Nutrition  Facts"  heading. 

Modified  Format 

FSIS  proposed  to  amend  9  CFR 
317.309(0(1)  and  381.409(f)(1)  to  clarify 
that  package  shape  or  size  is  the 
determining  factor  whether  nutrition 
information  may  be  given  in  a  linear 
fashion  when  the  tabular  display  cannot 
be  accommodated.  FSIS  propased  to 
add  new  paragraphs  at  9  CFR 
317.309(f)(l)(ii)  and  381.409(f)(r)(ii)  tt) 
define  the  linear  display  and  direct  that 
any  subcomponents  declared  may  be 
listed  parenthet'cally  after  principal 
components 


FSIS  proposed  to  amend  9  CFR 
317.309(0(2)  and  381.409(0(2)  to 
include  new  abbreviations  as  follows: 
Calories  from  saturated  fat — Sat  fat  cal; 
Monounsaturated  fat — Monounsat  fat; 
Polyunsaturated  fat^Polyunsat  fat; 
Soluble  fiber — Sol  fiber;  Insoluble 
fiber — Insol  fiber;  Sugar  alcohol — Sugar 
ale;  and  Other  carbohydrate —  Other 
carb. 

Reference  Amounts 

FSIS  proposed  to  cross-reference  21 
CFR  101.12(c),  as  amended,  to  improve 
clarity,  except  for  the  words  "but  not 
the  unprepared"  referring  to  the  form  of 
a  reference  amount.  FSIS  does  not 
require  manufacturers  to  use  reference 
amounts  for  unprepared  forms  of 
products  when  those  reference  amounts 
are  contained  in  the  tables  at  CFR 
317.312(b)  and  381.412(b). 

At  9  CFR  317.312(b)  and  381.412(b), 
Table  2.-Reference  Amounts 
Customarily  Consumed-General  Food 
Supply,  FSIS  proposed  to  remove  bagel 
dogs  and  poultry  bagel  dogs  as  examples 
under  the  product  category  of  entrees 
without  sauce,  and  at  9  CFR  317.312(b), 
to  remove  "free^  dry,  dehydrated,  and 
concentrated  soup  mixes"  as  examples 
under  the  product  category  of 
"Seasoning  mixes  dry"  because  the 
products  are  not  deemed  amenable  to 
FSIS  inspection.  - 

FSIS  proposed  to  CTOss-reference  a 
new  provision  at  21  CFR  101.12(c)(2) 
that  provides  for  a  reference  amount  for 
an  unprepared  product  that  reflects  the 
fraction  of  the  prepared  product  closest 
to  the  reference  amount  for  the  prepared 
product  for  the  specific  product 
category.  For  example!  when  a  product, 
such  as  a  pizza  kit,  is  used  to  prepare 
a  large  discrete  unit,  the  reference 
amount  for  the  unprepared  product 
would  be  the  amount  of  the  pizza  kit 
needed  to  make  1/8  pizza,  the  optional 
second  column  could  provide  nutrition 
information  for  1/8  pizza,  and  the 
number  of  servings  would  be  listed  as 
8.  This  approach  is  consistent  with  that 
for  arriving  at  the  serving  size  for  ready- 
to-serve  products;  that  is,  the  frat.-tion  of 
a  large  discrete  unit  that  comes  closest 
to  the  reference  amount  for  the  prepared 
product  for  the  specific  product 
category. 

To  ensure  that  the  serving  size 
declaration  will  not  be  improperly 
influenced  by  minor  dense  ingredients, 
and  that  the  number  of  servings  will  be 
consistent  for  all  ingredients,  FSIS 
proposed  to  amend  9  CFR  317.312(c) 
and  381.412(c)  by  adding  new 
paragraphs  at  (c)(1)  and  (c)(2)  for  bulk 
products  and  discrete  units, 
respectively.  The  proposed  paragraphs 
clarify  that  a  "reference  amount  for  the 


combined  product"  that  consists  of  two 
or  more  distinct  foods  packaged 
separately  within  the  same  container, 
intended  to  be  consumed  together,  and 
without  established  reference  amounts, 
be  derived  based  on  the  reference 
amount  of  the  ingredient  that  is 
represented  as  the  main  ingredient. 
Other  ingredients  within  the  container 
are  proportioned  to  fit  the  serving  size 
of  the  main  ingredient. 

FSIS  proposed  to  amend  9  CFR 
317.312(c)  and  381.412(c)  to  provide  a 
procedure  for  determining  reference 
amounts  for  products  intended  to  be 
combined  and  consumed  together  and 
for  which  the  combination  is  not  listed 
as  a  reference  amount  at  9  CFR 
317.312(b)  and  381.412(b).  For  products 
with  reference  amounts  in  compatible 
units,  the  units  can  be  directly  summed. 
For  products  with  incompatible  units 
that  cannot  be  directly  summed,  i.e., 
grams  and  milliliters,  FSIS  proposed  to 
add  a  new  paragraph  at  9  CFR 
317.312(c)(3)  and  381.412(c)(3)  to 
incorporate  the  approach  of  summing 
the  weights  of  the  relevant  amounts  of 
the  foods  that  are  combined  to  make  the 
"reference  amount  for  the  combined 
product." 

Nutrient  Content  Claims;  General 
Principles 

FDA  amended  the  provision  at  21 
CFR  101.13(b)  to  include  a  new 
paragraph  at  (b)(4),  which  states  that  the 
usex)f  reasonable  variations  in  the 
spelling  of  the  various  descriptive  terms 
and  their  synonyms,  such  as  "hi"  and 
"lo,"  are  permitted  provided  that  these 
variations  are  not  misleading.  FSIS 
proposed  to  cross-reference  21  CFR 
101.13(b),  as  amended. 

FSIS  proposed  to  cross-reference  21 
CFR  101.13(0,  as  amended,  which 
clarifies  that  a  nutrient  content  claim  is 
required  to  be  in  type  size  no  larger  than 
two  times  the  statement  of  identity  and 
not  be  unduly  prominent  in  type  style 
compared  to  the  statement  of  identity. 

In  its  final  rule,  FSIS  did  not  prescribe 
minimum  type  sizes  for  all  the 
accompanying  information  for  relative 
claims.  FSIS  proposed  to  amend  9  CFR 
317.313  and  381.413  by  adding  a  new 
paragraph  (g)  so  that  all  information 
appearing  on  the  principal  display 
panel  or  the  information  panel  will 
appear  in  letters  and/or  numbers  not 
less  than  1/16-inch  minimum  height 
unless  otherwise  specified  in  the 
nutrient  content  claims  regulations. 

FSIS  proposed  to  cross-reference  2J 
CFR  101.13(j)(l)(ii)(B).  as  amended, 
except  comparison  to  product  of  another 
manufacturer  at  21  CFR 
101.13(j)(l)(ii)(B)  to  permit  comparisons 
to  a  single  manufacturer's  product  using 
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wither  the  values  declared  in  the 
nutrition  labeling  or  the  actual  nutrient 
values,  provided  that  the  values  stated 
in  the  nutrition  information,  the 
nutrient  values  in  the  accompanying 
information,  and  the  declaration  of  the 
percentage  of  nutrient  by  which  the 
product  has  been  modified  are 
consistent  and  will  not  cause  confusion 
when  compared,  and  that  the  actual 
.  modification  is  at  least  equal  to  the 
percentage  specified  in  the  definition  of 
the  claim. 

Extra  Lean  Ground  Beef 

FSIS  identified  extra  lean  ground  beef 
as  one  of  35  major  cuts  of  meat  products 
at  9  CFR  317.344  that  would  be  used  in 
evaluating  significant  participation  for 
voluntary  .nutrition  labeling  of  single- 
ingredient,  raw  meat  products.  FSIS 
proposed  to  amend  this  section  by 
changing  the  name  "ground  beef  extra 
lean  without  added  seasoning"  to 
'ground  beef  about  17%  fat"  t)ecause 
the  term  "extra  lean"  will  no  longer  be 
applicable  to  the  product  listed  at  9  CFR 
317.344  after  July  6, 1994.  While  the 
final  rule  allows  the  term  "extra  lean" 
to  be  used  on  individual  food  products 
containing,  among  other  criteria,  less 
than  5  grams  of  fat  per  reference  amount 
customarily  consumed  and  per  100 
grams,  ground  beef  and  hamburger 
seldom  contain  this  level  of  fat.  Also, 
the  phrase  "without  added  seasoning" 
is  unnecessary  because  ground  beef 
containing  a  seasoning  is  not  a  single- 
ingredient  product. 

Nutrient  Content  Claims  About  Sugars 
and  Salt 

In  its  final  nutrition  labeling 
regulations.  FSIS  specified  requirements 
for  nutrient  content  claims  for  calories 
and  sugars  at  9  CFR  317.360  and 

381.460.  which  cross-reference  21  CFR 

101.60  for  the  requirements,  and  for 
sodium  and  salt  at  9  CFR  317.361  and 

381.461.  which  cross-reference  21  CFR 

101.61  for  the  requirements.  FDA  added 
explicit  mention  of  sugars  at  21  CFR 
101.60(a)  and  salt  at  21  CFR  101.61(a)  to 
clarify  that  the  general  requirements 
also  apply  to  sugars  and  salt.  FSIS 
proposed  to  cross-reference  21  CFR 
101.60  and  101.61,  as  amended. 

Criteria  for  Free  CHaims 

FSIS  proposed  to  cross-reference  21 
CFR  101.60. 101.61.  and  101.62.  as 
amended,  to  restrict  the  amount  of 
nutrient  per  labeled  sening.  as  well  as 
per  reference  amount  customarily 
consumed,  for  "free"  claims  for  calories, 
sugars,  sodium,  fat.  fatty  acids,  and 
cholesterol. 

In  its  final  nutrition  labeling 
regulations,  FSIS  defined  the  term 


"saturated  fat  free"  at  9  CFR  317.362 
and  381.462  by  cross-referencing  21 
CFR  101.62(c)(1).  FDA  changed  the 
criterion  at  21  CFR  101.62(c)(1)  to 
require  that  the  product  contain  less 
than  0.5  grams  trans  fatty  acids.  FSIS 
agreed  with  this  change  and  proposed  to 
cross-reference  21  CFR  101.62(c).  as 
amended. 

Nutrient  Content  Ciuims  for  Rehyd  rated 
Products 

For  dehydrated  products  that 
typically  must  be  rehydrated  with  water 
before  consumption.  FSIS  at  9  CFR 
317.360,  317.361.  317.362.  381.460. 
381  461,  and  381.462  provides  that  the 
50-gram  criterion  be  based  on  the  "as 
prepared  "  form  by  cross-referencing 
applicable  p/ovisions  in  21  CFR  101.60. 
101.61.  and  101.62.  FDA  amended  its 
regulations  to  extend  to  rehydration 
with  diluents,  such  as  vinegar,  that  have 
insignificant  amounts  of  all  nutrients 
per  reference  amount.  FSIS  proposed  to 
cross-reference  21  CFR  101.60.  101.61. 
and  101.62,  as  amended. 

Foods  for  Infants  and  Children  Under 
4  Years  of  Age 

To  address  a  conflict  in  nutrition 
labeling  rules  for  foods  intended  for' 
infants  and  children  less  than  4  years  of 
age.  FSIS  proposed  to  amend  9  CFR 
317.400(c)  and  381.500(c)  to  state  that 
foods  represented  or  purported  to  be 
specifically  for  infants  and  children  less 
than  4  years  of  age  shall  not  include 
declarations  of  percent  Daily  Value  for 
total  fat.  saturated  fat,  cholesterol, 
sodium,  potassium,  total  cart>ohydrate. 
and  dietary  fiber.  FSIS  proposed 
additional  format  specifications  in  the 
amended  provisions. 

Packages  With  Less  Than  12  Square 
Inches  of  Space 

FSIS  proposed  to  redesignate  9  CFR 
317.400(d)  and  381.500(d)  as  9  CFR 
317.400(d)(1)  and  381.500(d)(1). 
respectively,  and  add  new  paragraphs  at 
9  CFR  317.400(d)(2)  and  381.500(d)(2) 
to  provide  for  the  optional  use  of  6- 
point  type  or  all  uppercase  type  of  Vie- 
inch  minimum  height  for  packages  with 
less  than  12  square  inches  available  to 
bear  labeling  and  to  permit  a  type  size 
of  V32-inch  minimum  height  when 
packages  have  a  total  surface  area  to 
bear  labeling  of  3  square  inches  or  less. 
Such  options  allow  nutrition 
information  to  be  presented  on  more 
packages  and  provides  manufacturers 
flexibility  when  provision  of  nutrition 
information  becomes  mandator^'. 

Product  Analyses 

FSIS  proposed  to  remove  9  CFR 
381.133(b)  of  the  poultry  products 
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inspection  regulations  to  correct  an 
oversight  relating  to  product  analyses. 
This  section  specifies  that  when  labels 
for  poultry  products  bear  a  chemical 
analysis,  such  products  must  tw 
anah-zed  on  a  lot  basis  by  an  impartial 
laboratory  to  determine  whether  the 
products  conform  to  the  analysis  shown. 
The  section  is  now  obsolete  because, 
under  the  nutrition  labeling  regulations, 
companies  are  required  to  maintain 
records  that  support  nutrient 
information  and  may  base  nutrient 
information  on  data  bases  and  on  recipe 
analysis  using  data  bases,  as  well  as  on 
laborator>'  analyses.  FSIS  will  use 
specific  methods  to  analyze  samples  for 
enforcement  purposes.  Siection 
381.133(b)  (9  CFR  381.133(b))  should 
have  been  removed  as  part  of  the 
nutrition  labeling  rulemaking.  As  noted 
in  the  proposed  rule,  there  is  no  similar 
provision  in  the  Federal  meat  inspection 
regulations. 

Discussion  of  Comments 

FSIS  received  two  comments  in 
response  to  the  March  16.  1994. 
proposed  technical  amendments  rule 
(59  FR  12472).  Both  comments  were 
from  trade  associations  and  supported 
the  proposed  technical  amendments. 
Two  suggestions  were  made  relating  to 
technical  issues  that  were  not  raised  for 
comment  in  the  proposed  amendments. 

One  commenter  requested  that  FSIS 
amend  Table  2  at  9  CFR  317.312(b)  and 
381.412(b)  to  include  FDA's  product 
category  of  major  condiments  with  a 
reference  amount  of  "1  tablespoon"  for 
use  with  meat  hotdog  sauce  or  for  chili 
products  promoted  for  use  as  a  hotdog 
condiment.  The  commenter  noted  that 
FDA  included  hotdog  chili  sauce  as  an 
example  of  products  in  the  category-  of 
major  condiments,  but  did  not  provide 
information  showing  that  nonmeat  and 
meat  hotdog  chih  sauces  are  the  same 
type  of  products  or  are  used  in  similar 
amounts. 

Because  no  information  was 
submitted  upon  which  FSIS  could  make 
a  determination  lljat  the  USDA- 
regulated  products  should  be  classified 
as  major  condiments,  it  will  not  take 
action  to  modify  Table  2  at  this  time.  To 
the  extent  that  manufacturers  believe 
their  products  are  not  properly 
categorized,  they  should  avail 
themselves  of  the  process  established  in 
the  regulations  to  seek  to  establish  or 
amend  a  product  categorj-  and/or 
reference  amount. 

One  commenter  stated  that  the 
requirements  for  nutrient  content  claims 
about  sodium  at  9  CFR  317.361  and 
381.461,  which  cross-reference  21  CFR 
101.61  for  the  requirements,  are 
redundant  in  certain  circumstances 


45194    Federal  Register  /  Vol.  59.  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  169  /  Thursday.  September  1.  1994  /  Rules  and  Regulations    45195 


when  claims  are  made  about  salt.  The 
provisions  require  that  when  references 
to  salt  content  such  as  "unsalted," 
"without  added  sah."'  or  "no  salt 
added"  are  made  on  the  labeling  of  a 
product  which  is  not  sodium  free,  the 
statement  "not  a  sodium  free  food"  or 
"not  for  control  of  sodium  in  the  diet ' 
must  appear  on  the  information  panel. 
The  commenter  contended  that  when 
labeling  bears  a  reference  to  salt  content, 
and  also  bears  a  "low."  "very  low."  or 
"reduced"  sodium  content  claim  on  the 
same  panel,  it  is  clear  to  consumers  that 
the  product  is  not  sodium  free. 

While  FSIS  finds  merit  with  this 
observation,  it  did  not  provide  an 
opportunity  for  interested  parties  to 
comment  on  the  issue  in  its  proposed 
rule.  Therefore,  in  order  to  ensure  full 
public  consideration  of  this  comment, 
FSIS  will  consider  taking  action  on  the 
matter  in  future  rulemaking. 

After  careful  consideration  of  the 
comments  received  in  response  to  the 
proposed  rule,  FSIS  is  adopting  the 
provisions  as  published  in  the  Federal 
Register  on  March  16, 1994  (59  FR 
12472). 

Paperwork  Requirements 

At  the  time  FSIS  published  its  final 
regulations  on  nutrition  labeling,  the 
Agency  advised  the  public  that  the 
paperwork  requirements  contained  in 
the  final  rule  had  been  submitted  to  the 
Office  of  Managem.ent  and  Budget 
(OMB)  for  approval.  FSIS  is  advising  the 
public  that  OMB  has  approved  the 
paperwork  requirements  under  control 
number  0583-0088. 

The  OMB  control  number  must  be 
included  as  part  of  the  regulatory 
language  of  each  section  that  contains  a 
paperwork  requirement.  Therefore,  a 
statement  identifying  the  OMB  control 
number  that  signifies  approval  of  the 
paperwork  requirements  has  been  added 
to  the  end  of  9  CFR  317.309,  317.312, 
317.369,  381.409,  381.412,  and  381.469. 

Executive  Order  12866 

ThLs  final  rule  has  been  determined  to 
be  significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Orderl  2778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  bispection  Art  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  any  marking, 
labeling,  packaging,  or  ingredient 
requirement  on  federally  inspected  meat 
and  poultry  products  that  are  in 
addition  to.  or  different  than,  those 


imposed  under  the  FMIA  or  PPIA. 
States  and  local  jurisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FtAlA  and  PPIA.  States  that 
maintain  meat  and  poultry  inspection 
programs  must  impose  requirements 
that  are  at  least  equal  to  those  required 
under  the  FMIA  and  PPIA.  The  States 
may,  however,  impose  more  stringent 
requirements  on  such  State  inspected 
products  and  establishments. 

No  retroactive  effect  will  be  given  to 
this  final  rule.  The  administrative 
procedures  specified  in  9  CFR  306.5  and 
381.35  must  be  exhausted  prior  to  any 
judicial  challenge  of  the  application  of 
the  provisions  of  this  final  rule,  if  the 
challenge  involves  any  decision  of  an 
inspector  relating  to  inspertion  services 
provided  under  the  FMIA  or  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  parts  335  and  381,  subpart  VV,  must 
be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  final  rule  with  respect 
to  labeling  decisions. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  effect  on  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  The  final  rule 
clarifies  and  improves  understanding  of 
certain  provisions  of  the  nutrition 
labeling  regulations.  The  Administrator 
finds  that  this  final  rule  will  result  in 
positive  benefits  because  it  will  enable 
officia^establishments  to  more  easily 
comprehend  the  regulations  and  - 
facilitate  their  implementation.  The 
final  rule  will  not  impose  any  new 
requirements  on  the  affected 
establishments.  Small  meat  and  pouhry 
establishments  are  exempt  from 
nutrition  labeling,  provided  the  labels  of 
their  products  bear  no  nutrition  claims 
or  information.  Therefore,  most  small 
establishments  will  not  be  affected  by 
this  final  rule. 

List  of  Subjects 

9  CFR  Part  317 

Food  labeling.  Food  packaging.  Meat 
inspection. 

9  CFR  Part  ^8  J 

Food  labeling.  Poultry  and  poultry 
products,  Poultry  inspection. 


Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR  parts 
317  and  381  of  the  Federal  meat  and 
poultry  products  inspection  regulations 
as  follows: 

PART  317— LABELING,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2..55. 

2.  Section  317.309  is  amended  by 
revising  paragraphs  (a)(1),  (a)(3),  (a)(6), 
(d),(e),  (0(1),  (0(2),  and  (0(3),  and  by 
adding  the  OMB  control  number  for 
paperwork  requirements  at  the  end  of 
the  section  to  read  as  follows: 

§317.309    Nutritlonlat>el  content 

(a)(1)  All  nutrient  and  product 
component  quantities  shall  be  declared 
in  relation  to  a  serving  as  defined  at  21 
CFR  101.9(b)(1)  and  (2),  except  (b)(2)(i), 
and  21  CFR  101.9(b)(6)  through  (9). 
except  (b){7)(v). 
*         *         *         *-       * 

(3)  For  products  in  di.screte  units  (e.g  . 
hot  dogs,  and  individually  packaged 
products  within  a  jnulti-serving 
package),  and  for  products  which 
consi.st  of  two  or  more  foods  packaged 
and  presented  to  be  consumed  together 
where  the  ingredient  represented  as  the 
main  ingredient  is  in  discrete  units  (e.g.. 
beef  fritters  and  barbecue  sauce),  the 
serving  size  shall  be  declared  as  follows: 

(i)  If  a  unit  weighs  50  percent  or  less 
of  the  Reference  Amount,  the  serving 
size  shall  be  the  number  of  whole  units 
that  most  closely  approximates  the 
Reference  Amount  for  the  product 
category. 

(ii)  If  a  unit  weighs  more  than  50 
percent  hut  less  than  67  percent  of  the 
Reference  Amount,  the  manufacturer 
may  declare  one  unit  or  two  units  as  the 
serving  size. 

(iii)  If  a  unit  weighs  67  percent  or 
more  but  less  than  200  percent  of  the 
Reference  Amount,  the  serving  size 
shall  be  one  unit. 

(iv)  If  a  unit  weighs  200  percent  or 
more  of  the  Reference  Amount,  the 
manufacturer  may  declare  one  unit  as 
the  serving  size  if  the  whole  unit  can 
reasonably  be  consumed  at  a  single 
eatmg  occasion. 

(v)  For  produrts  that  have  Reference 
Amounts  of  100  grams  (or  milliliters)  or 
larger  and  are  individual  units  within  a 
multi-ser\'ing  package,  if  a  unit  contains 
more  than  150  percent  but  less  than  200 
p6rt:ent  of  the  Reference  Amount,  the 
manufacturer  may  decide  whether  to 
declare  the  individual  unit  as  1  or  2 
servings. 


(vi)  For  products  which  consist  of  two 
or  more  foods  packaged  and  presented 
to  be  consumed  together  where  the 
ingredient  represented  as  the  main 
ingredient  is  in  discrete  units  (e.g.,  beef 
fritters  and  barbecue  sauce),  the  ser\'ing 
size  may  be  the  number  of  discrete  units 
represented  as  the  main  ingredient  plus 
proportioned  minor  ingredients  used  to 
make  the  Reference  Amount  for  the 
combined  product  as  determined  in 
§  317.312(c). 

(vii)  For  packages  containing  several 
individual  single-serving  containers, 
each  of  which  is  labeled  with  all 
required  information  including 
nutrition  labeling  as  specified  in 
§  317.309  (that  is,  are  labeled 
appropriately  for  individual  sale  as 
single-serving  containers),  the  serving 
size  shall  be  1  unit. . 
•        *        *        *        » 

(6)  For  labeling  purposes,  the  term 
"common  household  unit"  means  cup. 
tablespoon,  teaspoon,  piece,  slice, 
fraction  (e.g..  'A  pizza),  ounce  (oz),  or 
other  common  household  equipment  - 
used  to  package  food  products  (e.g.,  jar 
or  tray).  In  expressing  ser\'ing  size  in 
household  measures,  except  as  specified 
in  paragraphs  (a){6)(iv).  (v).  and  (vi)  of 
this  section,  the  following  rules  shall  be 
used: 

(i)  Cups,  tablespoons,  or  teaspoons 
shall  be  used  wherever  possible  and 
appropriate.  Cups  shall  be  expressed  in 
V4-  or  'A-cup  increments:  tablespoons  in 
whole  number  of  tablespoons  for 
quantities  less  than  Vo  cup  but  greater 
than  or  eqilal  to  2  tablespoons  (tbsp).  1. 
IV3.  \Vz.  or  1-A  tbsp  for  quantities  less 
than  2  tbsp  but  greater  than  or  equal  to 
1  tbsp.  and  teaspoons  in  whole  number 
of  teaspoons  for  quantities  less  than  1 
tbsp  but  greater  than  or  equal  to  1 
teaspoon  (tsp).  and  in  %-tsp  increments 
for  quantities  less  than  1  tsp. 

(ii)  If  cups,  tablespoons  or  teaspoons 
are  not  applicable,  units  such  as  piece. 
■  slice,  tray.  jar.  and  fraction  shall  be 
used. 

(iii)  If  cups,  tablespoons  and 
teaspoons,  or  units  such  as  piece,  slice, 
tray,  jar.  or  fraction  are  not  applicable, 
ounces  may  be  used.  Ounce 
measurements  shall  be  expressed  in  0.5- 
ounce  increments  most  closely 
approximating  the  Reference  Amount 
with  rounding  indicated  by  the  use  of 
the  term  "about"  (e.g..  about  2.5 
ounces). 

(iv)  A  description  of  theJndividual 
container  or  package  shall  be  used  for 
single-serving  containers  and  meal-type 
products  and  for  individually  packaged 
products  within  multi-ser\'ing 
containers  (e.g..  can.  box.  package,  meal, 
or  dinner).  A  description  of  the' 


individual  unit  shall  be  used  for  other 
products  in  discrete  units  (e.g..  chop, 
slice.  Hnk.  or  patty). 

(v)  For  unprepared  products  where 
the  entire  contents  of  the  package  is 
used  to  prepare  large  discrete  units  that 
are  usually  divided  for  consumption 
(e.g..  pizza  kit),  the  fraction  or  portion 
of  the  package  may  be  used. 

(vi)  As  provided  for  in  §  317.309(c)(1). 
for  products  that  consist  of  two  or  more 
distinct  ingredients  or  components 
packaged  and  presented  to  be  consumed 
together  (e.g..  ham  with  a  glaze  packet), 
the  nutrition  information  may  be 
declared  for  each  component  or  as  a 
composite.  The  sea-ing  size  may  be 
provided  in  accordance  with  the 
provisions  of  paragraph  (a)(3)  of  this 
section  and  21  CFR  101.9(b)(2)(ii)  and 
Uii). 

(vii)  For  nutrition  labeling  purposes,  a 
teaspoon  means  5  milliliters  (mL).  a 
tablespoon  means  15  mL,  a  cup  means 
240  mL.  and  1  oz  in  weight  means  28 
g- 

(viii)  When  a  serving  size,  determined 
from  the  Reference  Amount  in 
§  317.312(b)  and  the  procedures 
described  in  this  section,  falls  exactly 
half  way  between  two  serving  sizes  (e.g.. 
2.5  tbsp).  manufacturers  shall  round  the 
serving  up  to  the  next  incremental  size. 
•        •        »        •        » 

(d)  "Stearic  Acid"  (VOLUNTARY):  A 
.statement  of  the  number  of  grams  of 
stearic  acid  may  be  declared  voluntarily, 
except  that  when  a  claim  is  made  about 
stearic  acid,  label  declaration  shall  be 
required.  Stearic  acid  content  shall  be 
indented  under  saturated  fat  and 
expressed  to  the  nearest  0.5  (172)  gram 
increment  below  5  grams  and  to  the 
nearest  gram  increment  above  5  grams. 
If  the  serving  contains  less  than  0.5 
gram,  the  content  shall  be  expressed  as 
zero. 

(el(l)  Formats  for  nutrition  labeling 
shall  be  in  accordance  with  21  CFR 
101.9(d)  and  (e).  except  fbr  (d)(13)  and 
references  to  (0.  (j)(5).  and  (j}(13).  or  in 
accordance  with  paragraph  (g)(1)  of  this 
section. 

(2)(i)  Nutrition  labeling  on  the  outer 
labeling  of  packages  of  meat  pwoducts 
that  contain  two  or  more  meat  products 
in  the  same  package  (e.g..  variety  packs) 
or  of  packages  that  are  used 
interchangeably  for  the  same  type  of 
food  (e.g..  meat  salad  containers)  may 
us^  an  aggregate  display. 

(ii)  Aggregate  displays  shall  comply 
with  format  requirements  of  paragraph 
(e)(1)  of  this  section  to  the  maximum 
extent  possible,  except  that  the  identity 
of  each  food  shall  be  specified 
immediately  under  the  "Nutrition 
Facts"  tjtie.  and  both  the  quantitative- 


amount  by  weight  (i.e..  g/mg  amounts) 
and  the  percent  Daily  Value  for  each 
nutrient  shall  be  listed  in  separate 
columns  under  the  name  of  each  food. 

(0*   *   * 

(l)(i)  Presenting  the  required  nutrition 
information  in  a  tabular  or  linear  (i.e.. 
string)  fashion,  rather  than  in  vertical 
columns,  if  the  product  has  a  total 
surface  area  available  to  bear  labeling  of 
less  than  12  square  inches,  or  if  the 
product  has  a  total  surface  area  available 
to  bear  labeling  of  40  or  less  square 
inches  and  the  package  shape  or  size 
cannot  accommodate  a  standard  vertical 
column  or  tabular  display  on  any  label 
panel.  Nutrition  information  may  be 
given  in  a  linear  fashion  only  if  the 
package  shape  or  size  will  not 
accommodate  a  tabular  display. 

(ii)  When  nutrition  information  is 
given  in  a  linear  display,  the  nutrition 
information  shall  be  set  off  in  a  box  by 
the  use  of  a  hairline.  The  percent  Daily 
Value  is  separated  from  the  quantitative 
amount  declaration  by  the  use  of 
parenthesis,  and  all  nutrients,  both 
principal  components  and 
subcomponents,  are  treated  similarly. 
Bolding  is  required  only  on  the  title 
"Nutrition  Facts"  and  is  allowed  for 
nutrient  names  for  "Calories."  Total 
fat."  "Cholesterol."  "Sodium,"  "Total 
carbohydrate."  and  "Protein." 

(2)  Using  any  oTthe  following 
abbreviations: 

Sening  size  St^rv  size 

Servings  per  container Servings 

(Glories  from  fat , Fat  rai 

Calorics  fmrn  saturated  fart  .Sat  fat  rai 

Saturated  fat  .Sat  fat 

Monounsaturateci  fat Monounsat  fat 

Polyunsaturated  fat  Holvunsat  fat 

Choiosterol Choiost 

Total  carbohydrate  Total  r.arli 

Dietary  fiber FiIht 

Soluble  fiber Sol  fiber 

Insoluble  fiber  Insol  fib»T 

Sugar  alcohol .Sugar  ale 

Other  carbohydrate  Other  carb 

(3)  Omitting  the  footnote  required  in 
21  CFR  101.9(d)(9)  and  placing  another 
asterisk  at  the  bottom  of  the  label 
followed  by  the  statement  "Percent 
Daily  Values  are  based  on  a  2.000 
calorie  diet"  and.  if  the  term  "Daily 
Value"  is  not  spelled  out  in  the  heading, 
a. statement  that  "DV"  represents  "Daily 
Value." 

«         «         •         •         • 

(l'a|>orwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  0583-0088)  . 

3.  Section  317.312  is  amended  by 
revising  paragraphs  (a)  and  (c),  and  by 
adding  the  OMB  control  number  for 
papenvork  requirements  at  the  end  of 
the  section  to  read  as  follows: 


JMI 
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§  31 7.312  Reference  amounts  customarily 
consumed  per  eating  occasion. 

(a)  The  general  principles  followed  in 
arriving  at  the  Reference  Amounts  for 
serving  sizes  set  forth  in  paragraph  (b) 
of  this  section  are  found  in  21  CFR 
101.12  (a),  (c),  except  for  reference  to 
the  unprepared  form  in  the  first 
paragraph,  (d),  and  (g). 
»        •        •        •      -  * 

(c)  For  products  that  have  no 
Reference  Amount  listed  in  paragraph 
(b)  of  this  section  for  the  unprepared  or 
the  prepared  form  of  the  product  and 
that  consist  of  two  or  more  foods 
packaged  and  presented  to  be  consumed 
together  (e.g.,  lunch  meat  with  cheese 
and  crackers),  the  Reference  Amount  for 
the  combined  product  shall  be 
determined  using  the  following  rules: 

(1)  For  bulk  products,  the  Reference 
Amount  for  the  combined  product  shall 
be  the  Reference  Amount,  as  established 
in  paragraph  (b)  of  this  section,  for  the 
ingredient  that  is  represented  as  the 
main  ingredient  plus  proportioned 
amounts  of  all  minor  ingredients. 

(2)  For  products  where  the  ingredient 
represented  as  the  main  ingredient  is 
one  or  more  discrete  units,  the 
Reference  Amount  for  the  combined 
product  shall  be  either  the  number  of 
small  discrete  units  or  the  fraction  of  the 
large  discrete  unit  that  ic  represented  as 
the  main  ingredient  that  is  closest  to  the 
Reference  Amount  for  that  ingredient  as 
established  in  paragraph  (b)  of  this 
section  plus  proportioned  amounts  of  . 
all  minor  ingredients. 

(3)  If  the  Reference  Amounts  are  in 
compatible  units,  they  shall  be  summed 
(e.g.,  ingredients  in  equal  volumes  such 
as  tablespoons).  If  the  Reference 
Amounts  are  in  incompatible  units,  the 
weights  of  the  appropriate  volumes 
should  be  used  (e.g.,  grams  of  one 
ingredient  plus  gram  weight  of 
tablespoons  of  a  second  ingredient). 

«        *        •*        *        * 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  0583-0088) 

4.  Table  2  in  §  317.312(b)  is  amended 
by  removing  the  words  "bagel  dog" 
from  the  Product  Category  "Entrees 
without  sauce"  and  by  removing  the 
words  "freeze  dry,  dehydrated,  and 
concentrated  soup  mixes'  from  the 
Product  Category  "Seasoning  mixes 
dr>'.". 

5.  Section  317.313  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  317.313    Nutrient  content  claims;  general 
principles. 

*  *  *  *   ■         -m 

(g)  Labeling  information  required  in 
§§317.313,  317.354,  317.356,  317.360. 


317.361,  317.362,  and  317.380,  whose 
type  size  is  not  otherwise  specified,  is 
required  to  be  in  letters  and/or  numbers 
no  less  than  ^Ab  inch  in  height. 


§317.344    [Amended] 

6.  Section  317.344  is  amended  by 
replacing  the  words  "ground  beef  extra 
lean  without  added  seasoning"  with  the 
words  "ground  beef  about  17%  fat." 

7.  Section  317.369  is  amended  by 
adding  the  0MB  control  number  for 
paperwork  requirements  at  the  end  of 
the  section  to  read  as  follows: 

§317.369    Labeling  applications  for 
nutrient  content  claims. 

(Paperwork  requirements  were  approved  by 
the  Office  ^f  Management  and  Budget  under 
conU-ol  number  0583-0088) 

8.  Section  317.400  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 


§317.400 
labeling. 


Exemption  from  nutrition 


(c)(1)  Foods  represented  to  be 
specifically  for  infants  and  children  less 
than  2  years  of  age  shall  bear  nutrition 
labeling  as  provided  in  paragraph  (c)(2) 
of  this  section,  except  -such  labehng 
shall  not  include  calories  from  fat, 
calories  from  saturated  fat,  saturated  fat, 
stearic  acid,  polyunsaturated  fat, 
monounsaturated  fat,  and  cholesterol. 

(2)  Foods  represented  or  purported  to 
be  specifically  for  infants  and  children 
less  than  4  years  of  age  shall  bear 
nutrition  labeling  except  that: 

(i)  Such  labeling  shall  not  include 
declarations  of  percent  of  Daily  Value 
for  total  fat,  saturated  fat,  cholesterol, 
sodium,  potassium,  total  carbohydrate, 
and  dietary  fiber; 

(ii)  Nutrient  names  and  quantitative 
amounts  by  weight  shall  be  jaresented  in 
two  separate  columns; 

(iii)  The  heading  "Percent  Daily 
Value"  required  in  §  317.309(e)  shall  be 
placed  immediately  below  the 
quantitative  information  by  weight  for 
.  protein; 

(iv)  The  percent  of  the  Daily  Value  for 
protein,  vitamins,  and  minerals  shall  be 
listed  immediately  below  the  heading 
"Percent  Daily  Value";  and 

(v)  Such  labeling  shall  not  include  the 
footnote  specified  at  21  CFR  101.g(tl)(9). 

(d)(1)  Products  in  packages  that  have 
a  total  surface  area  available  to  bear 
labeling  of  less  than  12  square  inches 
are  exempt  from  nutrition  labeling, 
provided  that  the  labeling  for  these 
products  bear  no  nutrition  claims  or 
other  nutrition  information.  The 
manufacturer,  packer,  or  distributor 


shall  provide,  on  the  label  of  packages 
that  qualify  for  and  use  this  exemption, 
an  address  or  telephone  number  that  a 
consumer  can  use  to  obtain  the  required 
nutrition  information  (e.g.,  "For 
nutrition  information  call  1-800-123- 
4567"). 

(2)  When  such  products  bear  nutrition 
labeling,  either  voluntarily  or  because 
nutrition  claims  or  other  nutrition 
information  is  provided,  all  required 
information  shall  be  in  a  type  size  no 
smaller  than  6  point  or  all  upper  case 
type  of  Vin-inch  minimum  height, 
except  that  individual  serving-size 
packages  of  meat  products  that  have  a 
total  area  available  to  bear  labeHng  of  3 
square  inches  or  less  may  provide  all 
required  information  in  a  type  size  no 
smaller  than  '/iz-inch  minimum  height. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

9.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138F;  7  U.S.C.  450;  21 
U.S.C.  451-470;  7  CFR  2.17,  2.55. 

§381.133    [Amended] 

10.  Section  381.133  is  amended  by   - 
revising  the  section  title  to  read 
"Requirement  of  formulas,"  by 
removing  the  paragraph  (a)  designation 
of  the  first  paragraph,  and  by  removing 
paragraph  (b). 

11.  Section  381.409  is  amended  by 
revising  paragr^JKis  (a)(1),  (a)(3),  (a)(6), 
(d).(e),  (f)(1),  (0(2),  and  (0(3).  and 
adding  the  OMB  control  number  for 
paperwork  requirements  at  the  end  of 
the  section  to  read  as  follows: 

§381.409    Nutrition  label  content 

(a)(1)  All  nutrient  and  product 
component  quantities  shall  be  declared 
in  relation  to  a  serving  as  defined  at  21 
CFR  101.9(b)(1)  and  (2),  except  (b)(2)(i), 
and  21  CFR  101.9(b)(6)  through  (9), 
except  (b)(7)(v). 
*        *        *        *      .  * 

(3)  For  products  in  discrete  units  (e.g., 
chicken  wings,  and  individually 
packaged  products  within  a  multi- 
serving  package),  and  for  products 
which  consist  of  two  or  more  foods 
packaged  and  presented  to  be  consumed 
together  where  the  ingredient 
represented  as  the  main  ingredient  is  in 
discrete  units  (e.g.,  chicken  wings  and 
barbecue  sauce),  the  serving  size  shall 
be  declared  as  follows: 

(i)  If  a  unit  weighs  50  percent  or  less 
of  the  Reference  Amount,  the  serving 
size  shall  be  the  number  of  whole  units 
that  most  closely  approximates  the 
Reference  Amount  for  the  product 
category; 

(ii)  If  a  unit  weighs  more  than  50 
percent  but  less  than  67  percent  of  the 


Reference  Amount,  the  manufacturer 
may  declare  one  unit  or  two  units  as  the 
ser\;ing  size; 

(iii)  If  a  unit  weighs  67  percent  or 
more  but  less  than  200  percent  of  the 
Reference  Amount,  the  serving  size 
shall  be  one  unit; 

(iv)  If  a  unit  weighs  200  percent  or 
more  of  the  Reference  Amount,  the 
manufacturer  may  declare  one  unit  as 
the  serving  size  if  the  whole  unit  can 
reasonably  be  consumed  at  a  single 
eating  occasion. 

(v)  For  products  that  have  Reference 
Amounts  of  100  grams  (or  milliliter)  or 
larger  and  are  individual  units  within  a 
multi-serving  package,  if  a  unit  contains 
more  than  150  percent  but  less  than  200 
percent  of  the  Reference  Amount,  the 
manufacturer  may  decide  whether  to     ' 
declare  the  individual  unit  as  1  or  2 
.servings. 

(vi)  For  products  which  consist  ot  two 
or  more  foods  packaged  and  presented 
to  be  consumed  together  where  the 
ingredient  represented  as  the  main 
ingredient  is  in  discrete  units  (e.g., 
chicken  wings  and  barbecue  sauce),  the 
.serving  size  may  be  the  number  of 
di.screte  units  represented  as  the  main 
ingredient  plus  proportioned  minor 
ingredients  used  to  make  the  Reference 
Amount  for  the^ombined  product  as 
determined  in  §  381.412(c). 

(vii)  For  packages  containing  .several 
individual  single-serving  containers, 
each  of  which  is  labeled  with  all 
required  information  including 
nutrition  labeling  as  specified  in 
S  381.409  (that  is.  are  labeled 
appropriately  for  individual  .sale  as    - 
single-.serving  containers),  the  ser\'ing 
size  shall  be  J  unit. 
•        «.•»» 

(6)  For  labeling  purposes,  the  term 
"common  household  unit"  means  cup. 
tablespoon,  teaspoon,  piece,  slice, 
fraction  (e.g.,  V*  pizza),  ounce  (oz),  or 
other  common  household  equipment 
u.sed  to  package  food  products  (e.g.,  jar 
or  tray).  In  expressing  ser\  ing  size  in 
household  measures,  except  as  specified 
in  paragraphs  (a)(6)(iv).  (v).  and  (vi)of 
this  .section,  the  following  rules  shall  Ihj 
used: 

0)  Cups,  tablespoons,  or  teaspoons 
shall  be  used  wherever  po^ible  and 
appropriate.  Cups  shall  be  expressed  in 
'A-  or  Vi-Gup  increments,  tablespoons  in 
whole  number  of  tablespoons  for 
quantities  less  than  Va  cup  but  greater 
than  or  equal  to  2  tablespoons  (tbsp),  1, 
1  Vi,  V/z,  or  l^/i  tbsp  for  quantities  less 
than  2  tbsp  but  greater  than  or  equal  to 
1  tbsp,  and  teaspoons  in  whole  number 
of  teaspoons  for  quantities  less  than  1 
tbsp  but  greater  than  or  equal  to  1 
teaspoon  (tsp),  and  in  V«-tsp  increments 
for  quantities  less  than  1  tsp. 


■  (ii)  If  cups,  tablespoons  or  teaspoons 
are  not  applicable,  units  such  as  piece, 
.slice,  tray,  jar,and  fraction  shall  be 
used. 

(iii)  If  cups,  tablespoons  and 
teaspoons,  or  units  such  as  piece,  slice, 
tray,  jar,  or  fraction  are  not  applicable, 
ounces  may  be  used.  Ounce 
measurements  shall  be  expressed  in  0.5- 
ounce  increments  most  closely 
approximating  the  Reference  Amount 
with  rounding  indicated  by  the  use  of 
the  term  "about"  (e.g.,  about  2.5 
ounces). 

(iv)  A  description  of  the  individual 
container  or  package  shall  be  used  for 
single-ser\'ing  containers  and  meal-type 
products  and  for  individually  packaged 
products  within  multi-serving 
containers  (e.g.,  can.  box,  package,  m6al. 
or  dinner).  A  description  of  the 
individual  unit  shall  be  used  for  other 
products  in  discrete  units  (e.g.,  wing, 
slice,  link,  or  patty). 

(v)  For  unprepared  products  where 
the  entire  contents  of  the  package  is 
used  to  prepare  large  dis<:refe  units  that 
are  usually  divided  for  consumption 
(e.g.,  pizza  kit),  the  fraction  or  portion 
of  the  package  may  be  u,sed. 

(vi)  As  provided  for  in  §  381.409(c)(1). 
for  products  that  consist  of  two  or  more 
distinct  ingredients  or  components 
packaged  and  presented  to  be  consumed 
together  (e.g.,  chicken  wings  and 
barbecue  sauce),  the  nutrition 
information  may  be  declared  for  each 
i;omponent  or  as  a  composite.  The 
.serving  size  may  be  provided  in 
accordance  with  the  provisions  of 
paragraph  (a)(3)  of  this  section  and  21 
CFR  101.9(b)(2)  (ii)  and  (iii). 

(vii)  For'nutrition  labeling  purposes,  a 
teaspoon  means  5  milliliters  (niL).  a 
tablespoon  means  15  mL,  a  <;up  means 
240  niL.  and  1  6z  in  weight  means  28 

(viii)  When  a  ser\ing  size,  determined 
from  the  Reference  Amount  in 
-§381.412(b)-and  the  procedures 
described  in  this  section,  falls  exactly 
halfway  between  two  serving  sizes  (e.g., 
2.5  tbsp),  manufacturers  shall  round  the 
ser\ing  up  to  the  next  incremental  size. 
*        •        •        •        « 

(d)  "Stearic  Acid"  (VOLUNTARY):  A 
statement  of  the  number  of  grams  of 
stearic  acid  may  be  declared  voluntarily, 
except  that  when  a  claim  is  made  aboui 
stearic  acid,  label  declaration  shall  be 
reqiiired.  Stearic  acid  content  shall  be 
indented  under  saturated  fat  and 
expressed  to  the  neare.st  0.5  (1/2)  gram 
increment  below  5  grams  and  to  the 
nearest  gram  increment  above  5  grams. 
If  theiierving  contains  less  than  0.5 
gram,  the  content  shall  be  expn^ssed  as 
zero. 


(e)(1)  Formats  for  nutrition  labeling 
shall  be  in  accordance  with  21  CFR 
101.9(d)  and  (e).  except  for(d)(13)and 
references  to  (f).  ())(5),  and  (j)(13).  or  in 
accordance  with  paragraph  (g)(1)  of  this 
section. 

(2)(i)  Nutrition  labeling  on  the  outer 
labeling  of  packages  of  poultry  products 
that  contain  two  or  more  poultry 
products  in  the  .same  package  (e.g., 
variety  packs)  or  of  packages  that  are 
used  interchangeably  for  the  same  type 
of  food  (e.g..  poultry  salad  containers) 
may  use  an  aggregate  displav. 

(ii)  Aggregate  displays  shall  comply 
with  format  requirements  of  paragraph 
(e)(1)  of  this  section  to  the  maximum 
extent  possible,  except  that  the  identity 
of  each  food  shall  be  .specified 
immediately  under  the  "Nutrition 
Facts"  title,  and  both  the  quantitative 
amount  by  weight  (i.e.,  g/mg  amounts) 
and  the  percent  Daily  Value  for  each 
nutrient  shall  be  listed  in  separate 
columns  under  the  name  of  each  food. 

(D  •  *  * 

(l)(i)  Presenting  the  required  nutrition 
information  in  a  tabular  or  linear  (i.e., 
string)  fashion,  rather  than  in  vertical 
columns,  if  the  product  has  a  total 
surface  area  available  to  bear  labeling  ni 
less  than  12  square  inches,  or  if  the 
product  has  a  total  surface  area  available 
to  bear  labeling  of  40  or  le.ss  square 
inches  and  the  package  shape  or  size 
cannot  accommodate  a  .standard  vertical 
column  or  tabular  display  on  any  label 
panel.  Nutrition  information  may  b<* 
given  in  a  linear  fashion  only  if  the 
package  shape  or  size  will  not 
accommodate  a  tabular  display. 

(ii)  When  nutrition  information  is 
given  in  a  linear  display,  the  nutrition 
information  shall  be  .sel  off  in  a  box  by 
the  use  of  a  hairline.  The  percent  Daily 
Value  is  separated  from  the  quantitativi; 
amount  declaration  by  the  use  of 
parenthesis,  and  all  nutrients,  both 
principal  components  and 
subcomponents,  are  treated  similarly. 
Bolding  is  required  only  on  the  title 
"Nutrition  Facts"  and  is  allowed  for 
nutrient  names  for  "Calories,"  "Total 
fat."  "Cholesterol."  "Sodium,"  "Total 
carbohydrate,"  and  "Protein." 

(2)  Using  any  of  the  following 
abbreviations: 

.Sfrv  ing  size  Scrv  sizi: 

.Strr\'ings  per  container Scr\'ings 

(Glories  from  f.it Fiit  cal 

t^alorios  fmni  saturated  fiit  Sat  fat  cal 

Saturated  fat  Sat  fat 

Monounsaturated  fat Monounsiit  fat 

Polyunsaturated  fat  i'olyunsat  fat 

Cholesterol ("holest 

Total  carbohydrate Total  carli 

Dietary  fiber Fib«;r 

Soluble  fiber  .Sol  filM-r 

Insoluble  fiber  Insol  RImt 


JMI 
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Sugar  alcohol Sugar  ale 

Other  carbohydrate  Other  carb 

(3)  Omitting  the  footnote  required  in 
21  CFR  101.9(d)(9)  and  placing  another 
asterisk  at  the  bottom  of  the  label 
followed  by  the  statement  "Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet"  and.  if  the  term  "Daily 
Value"  is  not  spelled  out  in  the  heading, 
a  statement  that  "DV"  represents  "Daily 
Value." 

•  •        *        *        • 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  0583-0088.) 

12.  Section  381.412  is  amended  by 
revising  paragraphs  (a)  and  (c),  and  by 
adding  the  OMB  control  number  for 
paperwork  requirements  at  the  end  of 
the  section  to  read  as  follows: 

§381.412    Reference  amounts  customarlty 
consumed  per  eating  occasion. 

(a)  The  general  principles  followed  in 
arriving  at  the  Reference  Amounts  for 
serving  sizes  set  forth  in  paragraph  (b) 
of  this  section  are  found  in  21  CFR 
101.12  (a),  (c),  except  for  reference  to 
the  unprepared  form  in  the  first 
paragraph,  (d),  and  (g). 

*  *         •         •         « 

(c)  For  products  that  have  no 
Reference  Amount  listed  in  paragraph 
(b)  of  this  section  for  the  unprepared  or 
the  prepared  form  of  the  product  and 
that  consist  of  two  or  more  foods 
packaged  and  presented  to  be  consumed 
together  (e.g.,  poultry  lunch  meat  with 
cheese  and  crackers),  the  Reference 
Amount  for  the  combined  product  shall 
be  determined  using  the  following  rules: 

(1)  For  bulk  products,  the  Reference 
Amount  for  the  combined  product  shall 
be  the  Reference  Amount,  as  established 
in  paragraph  (b)  of  this  section,  for  the 
ingredient  that  is  represented  as  the 
main  ingredient  plus  proportioned 
amounts  of  all  minor  ingredients. 

(2)  For  products  where  the  ingredient 
represented  as  the  main  ingredient  is 
one  or  more  discrete  units,  the 
Reference  Amount  for  the  combined 
product  shall  be  either  the  number  of 
small  discrete  units  or  the  fraction  of  the 
large  discrete  unit  that  is  represented  as 
the  main  ingredient  that  is  closest  to  the 
Reference  Amount  for  that  ingredient  as 
established  in  paragraph  (b)  of  this 
section  phis  proportioned  amounts  of 
all  minor  ingredients. 

(3)  If  the  Reference  Amounts  are  in 
compatible  units,  they  shall  be  summed 
(e.g.,  ingredients  in  equal  volimies  such 
as  tablespoons).  If  the  Reference 
Amounts  are  in  incompatible  units,  the 
weights  of  the  appropriate  volumes 
should  be  used  (e.g.,  grams  of  One 
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ingredient  plus  gram  weight  of 
tablespoons  of  a  second  ingredient). 

***** 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  0583-0088.) 

13.  Table  2  in  §  381.412(b)  is  amended 
by  removing  the  words  "poultry  bagel 
dogs"  from  the  Product  Category 
"Entrees  without  sauce." 

14.  Section  381.413  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  381.413    Nutrient  content  claims;  general 
principles. 

*         *         *  .  _  *        * 

(g)  Labeling  information  required  in 
§§381.413,  381.454.  381.456,  381.460. 
381.461.  381.462.  and  381.480,  whose 
type  size  is  not  otherwise  specified,  is 
required  to  be  in  letters  and/or  numbers 
no  less  than  1/16  inch  in  height; 
***** 

15.  Section  381.469  is  amended  by 
adding  the  OMB  control  number  for 
paperwork  requirements  at  the  end  of 
the  section  to  read  as  follows: 

§  381 .469    Lat)eling  applications  for 
nutrient  content  claims. 

*****' 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  0583-0088.) 

16.  Section  381.500  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§381.500    Exemption  from  nutrition 
labeling. 

*****. 

(c)(1)  Foods  represented  to  be 
specifically  for  infants  and  children  less 
than  2  years  of  age  shall  bear  nutrition 
labeling  as  provided  in  paragraph  (c)(2) 
of  this  section,  except  such  labeling 
shall  not  include  calories  from  fat, 
calories  from  saturated  fat,  saturated  fat, 
stearic  acid,  polyunsaturated  fat, 
monounsaturated  fat,  and  cholesterol. 

(2)  Foods  represented  or  purported  to 
be  specifically  for  infants  and  children 
less  than  4  years  of  age  shall  bear 
nutrition  labeling  except  that: 

(i)  Such  labeling  shall  not  include 
declarations  of  percent  of  Daily  Value 
for  total  fat,  saturated  fat,  cholesterol, 
-sodium,  potassium,  total  carbohydrate, 
and  dietary  fiber; 

(ii)  Nutrient  names  and  quantitative 
amounts  by  weight  shall  be  presented  in 
two  separate  columns; 

(iii)  The  heading  "Percent  Daily 
Value"  required  in  §  381.409(e)  shall  be 
placed  immediately  below  the 
quantitative  information  by  weight  for 
protein; 

(iv)  The  percent  of  the  Daily  Value  for 
protein,  vitamins,  and  minerals  shall  be 


listed  immediately  below  the  heading 
"Percent  Daily  Value";  and 

(v)  Such  labeling  shall  not  include  the 
footnote  specified  at  21  CFR  101.9(d)(9). 

(d)(1)  Products  in  packages  that  have 
a  total  surface  area  available  to  bear 
labeling  of  less  than  12  square  inches 
are  exempt  from  nutrition  labeling, 
provided  that  the  labeling  for  these 
products  bear  no  nutrition  claims  or 
other  nutrition  information.  The 
manufacturer,  packer,  or  distributor 
shall  provide,  on  the  label  of  packages 
that  qualify  for  and  use  this  exemption, 
an  address  or  telephone  number  that  a 
consumer  can  use  to  obtain  the  required 
nutrition  information  (e.g.,  "For 
nutrition  information  call  1-800-123- 
4567"). 

'  (2)  When  such  products  bear  nutrition, 
labeling,  either  voluntarily  or  because 
nutrition  claims  or  other  nutrition 
information  is  provided,  all  required 
information  shall  be  in  a  tyj>e  size  no     • 
smaller  than  6  point  or  all  upper  case 
type  of  V  16-inch  minimum  height, 
except  that  individual  serving-size 
packages  of  poultry  products  that  have 
a  total  area  available  to  bear  labeling  of 
3  square  inches  or  less  may  provide  all 
required  information  in  a  type  size  no 
smaller  than  Vjrinch  minimum  height. 

Done  at  Washington,  DC.  on:  August  25, 
1994. 

Patricia  ]ensen. 

Acting  Assistant  Secretary,  \tarketJng  and 
Inspection  Services. 
IFR  Doa  94-21577  Filed  8-31-94;  8:45  am) 

BILLING  CODE  341<M>M-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration    '   , 

14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-39] 

Establishment  of  Class  0  and 
Modification  of  Class  E  Airspace; 
Eagle,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  establishes  Class 
D  and  modifies  Class  E  airspace  at 
Eagle,  Colorado.  An  airport  traffic 
control  tower  (ATCT)  has  been 
commissioned  at  Eagle  County  Regional 
Airport.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  D 
airspace  for  instrument  flight  rules  (IFR) . 
operations,  require  two-way 
communications,  and  provide  adequate 
Class  E  airspace  for  instrument 
approach  procedures  at  Eagle  County 


Regional  Airport  when  the  tower  is 

closed. 

DATES:  Effective  date— 0901  UTC. 

October  13. 1994. 

Comment  date:  Comments  must  be 
received  on  or  before  October  1. 1994. 
ADDRESSES:  Send  comments  on  the  rule 
to:  Manager,  System  Management 
Branch,  Air  Traffic  Division.  ANM-530, 
Federal  Aviation  Administration. 
Docket  No.  94-ANM-39. 1601  Lind 
Avenue,  SW.,  Renton.  WA  98055-4056. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region.  Suite  570. 1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056; 
telephone:  (206)  227-2007. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  Usted  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Meliand,  Airspace  and  Procedures 
Specialist,  System  Management  Branch. 
Air  Traffic  Division,  ANM-530.  Federal 
Aviation  Administration.  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056:  telephone:  (206)  227-2536. 

SUPW-EMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments,  and  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
to  amend  the  regulation. 

Comments  that  provide  the  factual ' 
basis  supporting  the  views  and 
suggestions  presented  are  pxarticularly 
helpful  in  evaluating  the  effects  of  the  - 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  estabUshes  Class  D  airspace  at 
Eagle.  Colorado.  An  ATCT  was  recently 
commissioned  at  Eagle  County  Regional 
Airport.  This  action  provides  adequate 
Class  D  airspace  for  IFR  operations  and 
requires  Jwo-way  radio  communications 
at  Eagle  County  Regional  Airport  while 
the  ATCT  is  open.  This  action  also 
modifies  the  existing  Class  E  airspace  at 
Eagle,  Colorado,  by  amending  the 
effective  hours  of  operation  to  provide  ' 


adequate  airspace  for  aircraft 
conducting  IFR  operations  when  the 
associated  ATCT  is  dosed. 

The  coordinates  for  this  airsp>ace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  and 
Class  E  air^>ace  designated  as  surface 
areas  for  airports  are  published  in 
Paragraph  6002  of  FAA  Order  7400.9B. 
dated  July  18. 1994.  and  effective 
September  16. 199*.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  E  airspace 
designations  Usted  in  this  document 
vWll  be  published  subsequently  in  the 
Order.  Under  the  circumstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  establish  this 
Class  D  airspace  and  modify  the  Class 
E  airspace  areas  in  order  to  promote  the 
safe  and  eflTicient  handling  of  air  traffic 
in  these  areas.  Therefore,  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary'  to  the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It, therefore — (1)  is  not  a 
"significant  regulator}-  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  na\igation.  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by.  reference. 
Navigation  (air).-       " 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— I  AMENDED! 

1.  The  authority  citation  for  14  CFR 
|3art  71  continues  to  read  as  follows: 

Authority:  49  U  S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
4963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69.  -     .' 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 


Designations  and  Reporting  Points, 
dated  July  18, 1994.  and  effective 
September  16, 1994.  is  amended  as 
follows: 

Paragraph  5000    General. 


ANM  CO  D  Eagle.  CO  lNe%»1 
Eagle  County  Regional  Airport.  CO 
(Ut  39»38'33"  N.  long.  106'^5'04'  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  9.100  feet  MSL 
within  a  4.4-mile  radius  of  the  Eagle  County 
Regional  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •         •         •         • 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

•  •         •         »         * 

ANM  CO  E2  Eagte.  CO  [REVISEDl 

Eagle  County  Regional  Airport.  CO 
(lat.  Sg'Se'Sa"  N.  long.  106''55'D4"  \V) 
That  airspace  extending  upvt'ard  from  the 
surface  within  a  4.4-niile  radius  of  the  Eagle 
County  Regional  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

•  •         •         •         • 

Issued  in  Seattle,  Washington,  on  August 
19.1994. 

Temple  H.  Johnson.  Jr.. 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

[FR  Doa  94-21623  Filed  8-31-94;  8:45  am| 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AQL-19) 

Modification  of  Class  E  Airspace; 
Hutchinson,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Hutchinson  Munici|>al 
Airport-Butler  Field,  Hutchinson.  MN. 
to  accommodate  the  Nondirectional 
Beacon  (NDB)  Runway  15  and  Very 
High  Frequency  Omni-DirectionalRadio 
Range  and  Distance  Measuring 
Equipment  (VOR/DME)  Runway  33, 
Standard  Instrument  Approach 
Procedure  (SIAP).  Controlled  airspace 
extending  upward  from  700  to  1,200  feet 
above  ground  level  (AGL)  is  needed  for 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
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instrument  approach  procedures  in 

instrument  conditions  from  other 

aircraft  operating  in  visual  weather 

conditions. 

EFFECTIVE  DATE:  0901  u.t.c.  October  13, 

1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  L.  Griffith,  Air  Traffic  Division, 

System  Management  Branch,  AGL-530, 

Federal  Aviation  Administration,  2300 

East  Devon  Avenue,  Des  Plaines,  Illinois 

60018.  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  June  8, 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace  at 
Hutchinson  Municipal  Airport-Butler 
Field,  Hutchinson,  MN  (59  FR  29562). 
The  propo'Sal  was  to  add  controlled 
airspace  extending  from  700  feet  to 
1.200  feet  ACL  for  Instrument  Flight 
Rules  (IFR)  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  envii"onments. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.93  dated  July  18,  1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
Class  E  airspace  at  Hutchinson 
Municipal  Airport-Butler  Field, 
Hutchinson,  MN,  to  accommodate  the 
Nondirectional  Beacon  (NDB)  Runway 
15  and  Very  High  Frequency  Omni- 
Directional  Radio  Range  and  Distance 
Measuring  Equipment  (VOR/DME) 
Runtvay  33,  Standard  Instrument 
Approach  Procedure  (SLAP).  Controlled 
airspace  extending  from  700  to  1.200 
feet  AGL  is  needed  for  aircraft  executing 
the  approach. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  e.stablished 
body  of  technical  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  , 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510.  E.G.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in    . 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effeciive 
September  16. 1994.  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspiue  areas 
listed  below  extend  upward  from  700  feet  or 
more  above  the  surface. 

***** 

AGL  MN  ES  Hutchinson,  MN  [Revised] 

Hutchinson  Municipal  Airport-Butler  Field, 
MN 
(l^t.  44''51'32"  N.  long.  94''22'54"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-miIe 
radius  of  the  Hutchinson  Municipal  Airport- 
Butler  Field  and  within  2.5  miles  each  side 
of  the  336°  tiearing  from  the  airport, 
extending  from  the  6.3-mile  radius  to  7  miles 
northwest  of  the  airp)ort. 
***** 

Issued  in  Des  Plaines,  Illinois,  on  August 
15.1994. 
Roger  Wall. 

Manager,  Air  Traffic  Division. 
IFR  Doc.  94-21624  Filed  8-31-94;  8:45  am) 

BILUNC  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-9] 

Modification  of  Class  E  Airspace; 
Rapid  City,  SD 

AGENCY:  Federal  Aviation  " 

Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  specifically  Class  E4  (Class  E 
airspace  areas  consisting  of  airspace 
extending  upward  from  the  surface 
designated  as  an  extension  to  a  C^ass  D 
surface  area)  at  Rapid  City.  SD,  to 
modify  the  legal  description  to  include 
the  statement  "excluding  that  airspace 
within  the  Rapid  City,  SD,  Class  D 
airspace  area."  The  intended  effect  of 
this  action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 
EFFECTIVE  DATE:  0901  UTC,  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  L.  Griffith,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018.  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Monday,  April  4, 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace 
.  areas;  specifically  Class  E4  (Class  E 
airspace  areas  consisting  of  airspace 
extending  upward  from  the  surface 
designated  as  an  extension  to  a  Class  D 
surface  area)  at  Rapid  City,  SD,  to 
modify  the  legal  description  to  include 
the  statement  "excluding  that  airspace 
within  the  Rapid  City,  SD,  Class  D 
airspace  area."  The  intended  effect  of 
this  action  is  to  provide  segregation  of- 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions,  and  to  establish 
Class  E  airspace  for  instrument 
procedures  in  areas  outside  the  Class  D 
surface  area.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6004  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
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effective  September  16, 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
Class  E  air^ce  areas;  sp«cifically  Class 
£4  (Class  E  airspace  areas  consisting  of 
airspace  extending  upward  from  the 
surface  designated  as  an  extension  to  a 
Class  D  surface  area)  at  Rapid  City,  SO 
to.modify  the  legal  description  to 
include  the  statement  "excluding  that 
airspace  within  the  Rapid  City,  SD. 
Class  D  airspace  area."  The  intended 
effect  of  this  action  is  to  provide 
•segregation  of  aircraft  using  instrument 
approach  procedures  in  instnmient 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions,  and  ta 
establish  Class  E  airspace  for  instnunent 
procedures  in  areas  outside  the  Class  D 
surface  area. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rute  requirements. 

The  FAA  has  determix»ed  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
■significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034;  February  26. 1979);  and  (3) 
d6es  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimaL  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  refiarence. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71-{A*irENDE0J 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.O.  10«54.24FR9565.3CFR,  1959- 
1963  Comp..  p.  389:  49  U.S.C  106(g);  14  CFR 

11.09. 


§71.1    [Amended) 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Paragraph  6004    Qass  E  airspace. 

*         *         *         •         * 

AGL  SD  E4  Rapid  City.  SD  (Revised) 

Rapid  Citv  Regional  Airport.  SD 

(Lat.  44»02'43''N.,  long  lOS'W^T- W  ) 
Eliswortli  AFB,  SD 

(Lat.  44°08'42"  N.,  long  lOS'^ir'  W.) 
Rapid  City  VORTAC 

(Lat.  43^8'34''  N..  long.  103'00'45"  VV.J 
Ellsworth  AFB  TACAN 
(Lat.  44''08-20"  N..  tong.  lOyWO?-  W  I 
That  airspace  extending  upward  from  the 
surface  within  2.6  miles  each  side  of  the 
Rapid  City  VORT,^C  ISSVSSS'  radials. 
extending  from  the  4.3-mile  radius  of  Rapid 
City  Regional  Airport  to  7  miles  southeast  of 
the  VORTAC  and  within  2.6  miles  each  side 
of  the  Ellsworth  AFB  TACAN  129°  radial, 
extending  from  the  Ellsvkorth  AFB  4  7-mile 
radius  of  the  airport  to  7  miles  southeast  of 
the  TACAN.  excluding  that  airspace  within 
the  Rapid  City.  SD,  Class  D  airspace  area. 

Issued  in  Des  Plaines.  Illinois,  on  August 
15. 1994. 

Roger  WaU, 

Manager.  Air  Traffic  Division. 

IFR  Doc.  94-21625  Filed  8-31-94;  8:45  ami 
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DEPARTMENT  OF  THE  IWTERIOR 

Office  of  StKface  Mining  Reclamation 
and  Enfofcement 

30  CFR  Part  917 

Kentucky  Regulatory  Program 

AQEMCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  approving,  with 
certain  exceptions,  a  proposed 
amendment  to  the  Kentucky  regulator)' 
program  (hereinafter  referred  to  as  the 
Kentucky  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Kentucky  proposed 
revisions  to  the  Kentucky 
Administrative  Rules  (KAR)  at  405  KAR 
7:080  pertaining  to  the  services 
provided  and  to  the  eligibility  criteria 
for  assistance  under  its  Small  Operator 
Assistance  Program  (SOAP).  The 
amendment  is  intended  to  revise  the 
Kentucky  program  to  be  consistent  with 
changes  in  section  507  of  SMCRA 


enacted  by  Congress  as  part  of  the 
Energy  Policy  Act  of  1992.  Public  Law 
102-486. 

EFFECTIVE  DATE:  September  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic.  Director.  Lexington 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  2675 
Regency  Rd.  Lexington,  Kentucky 
40503.  Telephone:  (606)  233-2896. 
SUPPLEMENTARY  INfOmUTJON: 

I.  Background  on  the  Kentucky  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Direaor's  Findings 

IV.  Summary  and  Disposition  of  Commi>nts 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  B^ckgroond  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretar\'  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  U»e 
conditions  Of  approval  can  be  found  in 
the  May  18, 1982,  Federal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  917.11.  917.13.  917.15.  917.16. 
and  917.17. 

U.  Submission  of  the  Pn^Ktsed 
Amendment 

By  letter  dated  April  26. 1994 
(Administrative  Record  No.  KY-1278). 
Kentucky  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Kentucky  submitted  the 
proposed  amendment  at  its  own 
initiative.  Kentuck>'  proposed  to  rense 
ten  sections  of  its  regulations  at  405 
KAR  7K)80  concerning  small  operator 
assistance.  The  proposed  amendment 
included  revisions  to  the  sections 
pertaining  to  program  services. 
eligibility  for  services,  information 
requirements,  and  applicant  liability.  It 
also  contained  editorial  revisions  and 
clarifications  of  other  sections. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  20. 
1994,  Federal  Register  (59  FR  26471). 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity-  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  clased  on 
June  20, 1994. 

IIL  Director's  FoMliags 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment. 
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Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

A.  Revisions  to  Kentucky's  Regulations 
That  Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 


State  regula- 
tKjns  (405 
KAR  7:080) 

Subject 

Federal  regula- 
tions (30  CFR 
part  795) 

Section 
I1(1)(d). 

Applicant  li- 
ability. 

795.17(a)(2) 

Because  the  above  propo«ed  revision 
is  identical  in  meaning  to  tne 
corresponding  Federal  regulation,  the 
Director  finds  that  Kentucky's  proposed 
rule  is  no  less  effective  than  the  Federal 
rule. 

B.  Revisions  to  Kentucky's  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Provisions  of  the 
Federal  Regulations 

1.  405  KAR  7:080    Section  1.  Scope 

a.  Kentucky  proposes  to  amend  the 
establishing  provision  and  redesignate  it 
as  new  section  1(1).  The  revisions 
included  adding  the  word 
"administrative"  before  the  word 
"regulation,"  replacing  the  word 
"comprises"  with  the  word 
"establishes."  and  adding  the  citation 
"authorized  at  KRS  350.456(2)(f)"  to  the 
end  of  the  sentence.  Section  1(1)  now 
reads  "Itlhis  administrative  regulation 
establishes  the  small  operator  assistance 
program  (Program)  authorized  at  KRS 
350.465(2)(fl." 

The  proposed  revisions  merely  clarify 
rather  than  alter  this  provision  of  the 
existing  approved  regulation.  Therefore, 
the  Director  finds  that  405  KAR  7:080 
section  1(1),  as  revised,  is  no  less 
effective  than  the  Federal  regulation 
counterpart  provision  at  30  CFR  795.1. 

b.  Kentucky  proposed  to  revise  the 
governing  provision  and  redesignate  it 
as  neu-  -icction  1(2).  The  revisions 
included  removing  the  reference  to 
specific  types  of  assistance  to  eligible 
small  operators  in  former  sections  1(1)- 
1(3)  and  replacing  them  with  reference 
to  the  provisions  of  section  507(c)  of 
SMO^  and  the  Federal  regulations  at 
30  CFR  Part  795.  The  deleted  references 
included  the  determination  of  the 
probable  hydrologic  consequences,  the 
statement  of  physical  and  chemical 
analysis  of  test  borings  of  core  samples, 
and  other  requirements.  New  section 
1(2)  provides  that  "jclonsistent  with  30 
use  1257(c)  and  30  CFR  Part  795,  this 
administrative  regulation  shall  govern 


the  procedures  and  criteria  under  which 
the  cabinet  shall  provide  assistance  to 
eligible  small  opyerators  in  meeting  the 
requirements  of  KRS  Chapter  350  and 
Title  405.  Chapters  7  through  24." 

Although  the  Federal  counterpart 
provision  at  30  CFR  795.1  still  refers  to 
sf)ecific  types  of  assistance  to  eligible 
small  of)erators.  Kentucky  incorporated 
these  by  reference  into  its  regulation. 
Therefore,  the  Director  finds  405  KAR 
7:080  section  1(2).  as  revised,  is  no  less 
effective  than  the  Federal  regulation 
counterpart  provision  at  30  CFR  795.1. 

c.  Kentucky  proposed  to  add  the 
following  interpretative  provision  at 
new  section  1(3). 

This  administrative  regulation  shall 
be  construed  to  allow  the  fullest 
possible  extent  of  services  consistent 
with  Federal  requirements  and  available 
funds. 

While  there  is  no  Federal  counterpart 
to  this  provision,  the  Director  finds  that 
the  proposed  addition  is  not 
inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  regulations. 

2.  40.''K.\R7:080    Section  3.  Source 
and  I  se  o'  Funds 

Kentucky  proposes  to  revise  405  KAR 
7:080  section  3  by  removing  the 
following  language. 

Federal  funds  specifically  authorized 
for  this  program  to  provide  the  services 
specified  in  section  4  of  this  regulation 
shall  not  be  used  to  cover  administrative 
costs. 

Federal  funds  for  States  to  administer 
a  SOAP  are  controlled  through  the  grant 
application  and  review  process  at  30 
CFR  Part  735.  Moreover,  Kentucky  can 
only  utilize  funds  as  authorized  by  OSM 
through  the  grant  process  which  is 
controlled  by  oversight,  and  is  subject  to 
verification  by  audit.  Since  30  CFR 
795.11  (a)  prohibits  the  expenditure  of 
SOAP  funds  for  administrative  costs, 
OSM  will  not  authorize  the  use  of  SOAP 
funds  for  administrative  expenses. 
Therefore,  the  Director  finds  this 
proposed  deletion  will  not  render' 
Kentucky's  regulations  inconsistent 
with  the  intent  of  the  Federal 
regulations. 

3.  405  KAR  7:080    Section  4.  Program 
Services 

a.  Kentucky  proposes  to  revise  the 
introductory  text  to  read  "Itlo  the  extent 
possible  with  available  funds  the 
cabinet  shall  provide  services  in 
accordance  with  this  section." 

Kentucky  proposes  to  revise  section 
4(1)  to  read  "[fjor  eligible  small 
operators  who  request  assistance,  the 
cabinet  shall  select  and  pay  a  qualified 
laboratory  to  perform  the  following 


services  in  accordance  with  section  8  of 
this  administrative  regulation." 

When  read  together,  the  amended 
requirements  in  the  introductory  text 
and  section  4(1)  are  substantively  the 
same  as  the  requirements  in  the  Federal 
regulations  at  30  CFR  795.9(a).  as 
amended  May  31. 1994  (59  FR  28136). 
Therefore,  the  Director  finds  405  KAR 
7:080  section  4.  as  amended  above,  is  no 
less  effective  than  the  Federal 
regulations. 

D.  Kentucky  proposed  to  revise 
section  4(l)(a).  which  authorizes  the 
determination  of  probable  hydrologic 
consequences,  by  adding  a  provision  for 
performing  engineering  analyses  and 
preparing  designs  necessary  for  the 
determination.  Kentucky  proposed  to 
revise  section  4(l)(b)  by  adding  a 
provision  for  performance  of  geologic 
drilling.  Kentucky  proposed  adding  new 
section  4(l)(c)  to  authorize  the 
collection  of  cuhural.  historic,  and 
archaeological  resource  information  and 
preparation  of  necessary  reports  and 
plans.  Kentucky  proposed  adding  new 
section  4(l)(d)  to  authorize  performance 
of  preblasting  surveys.  Kentucky 
proposed  adding  new  section  4(l)(e)  to 
authorize  collection  of  site  specific 
information  and  preparation  of  plans  for 
the  protection  and  enhancement  of  fish 
and  wildlife  and  other  environmental 
values.  Kentucky  proposed  adding  new 
section  4(l)(f)  to  authorize  development 
of  cross  sections,  maps  and  plans 
required  for  permit  applications. 

"rhe  amended  and  new  regulations  at 
405  KAR  7:080  section  4(1)  (a)-(n 
contain  provisions  for  program  services 
substantively  the  same  as  the  provisions 
for  program  services  contained  in  the 
Federal  regulations  at  30  CFR  795.9(b) 
(l)-(6),  as  amended  May  31, 1994  (59 
FR  28136).  Therefore,  the  Director  finds 
that  the  revised  regulations  at  405  KAR 
7:080  section  4(1)  (a)-(f)  are  not  less 
effective  than  the  Federal  regulations. 

c.  Kentucky  proposes  to  revise  section 
4(2)  by  adding  the  language  "(fjor 
eligible  small  operators  who  request 
assistance,  the  cabinet  may  select  and 
pay  a  qualified  laboratory  to"  at  the 
beginning  of  the  section. 

This  addition  was  necessary  because 
of  the  restructuring  of  section  4(1).  and 
it  does  not  alter  the  provisions  of  the 
existing  approved  regulation.  While 
there  is  no  direct  Federal  counterpart 
regulation,  the  Director  finds  that  405 
KAR  7:080  section  4(2)  is  not 
inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  regulations. 

d.  Kentucky  proposed  to  add  new 
sections  4(3)  and  4(4)  based  on  the  new 
provisions  at  section  507(c)(2)  of 
SMCRA.  Proposed  section  4(3)  provides 
for  informational  services  to  ensure  that 


eligible  small  operators  are  aware  of  the 
assistance  available  under  the  SOAP. 
Proposed  section  4(4)  obligates 
Kentucky  to  make  training  .serxices 
available  under  the  SOAP  concerning 
preparation  of  permit  applications  and 
compliance  with  regulatory 
requirements. 

These  proposed  additions  are 
consistent  with  section  507(c)(2)  ef 
SMCRA  as  amended  by  the  Energy 
Policy  Act  of  1992.  The  Federal 
regulations  at  30  CFR  795.9  have  not  yet 
betm  revised  to  include  similar 
provisions.  As  indicated  in  the  May  31. 
1994.  Federal  Register  (59  FR  281 3'6). 
OSM  indicated  that  these  requirements 
to  provide  notice  and  training  to  eligible 
.small  operators  will  be  subject  of  a 
separate  rulemaking.  The  Director  finds 
_  Kentucky's  proposal  to  be  no  less 
stringent  than  section  S07(c)(2)  of 
SMCRA. 

4  405  KAR  7:080    Section  5.  Eligibility 
for  Assistance 

Kentucky  proposes  to  amend  section 
.")(2)  by  deleting  the  existing  language 
which  sets  forth  the  period  of 
consideration  in  which  an  applicant 
may  mine  300.000  tons  or  less,  and 
adding  language  that  would  limit  the 
period  of  consideration  to  the  12 
months  immediately  following  the  date 
the  permit  is  issued.  30  CFR  795.6  (2) 
states  that  in  order  for  an  operator  to  be 
eligible,  his/her  "probable  total  annual 
production  from  all  locations"  will  not 
exceed  300.000  tons  per  year  with  no 
limitations. 

The  addition  of  Kentucky's  proposed 
iiinguage  and  the  deletion  of  the  existing 
language  at  section  5(2)  would  not 
facilitate  consideration  of  the  operators 
probable  annual  production,  and  it 
would  limit  consideration  to  only  one 
year  immediately  following  the  permit 
issuance.  In  light  of  this,  the  Director 
finds  that  this  proposed  language, 
coupled  with  the  deletion  of  the  existing 
language,  is  less  effective  than  the 
Federal  rules  at  30  CFR  795.6  (2). 
-Therefore,  this  proposed  amendment  is 
not  approved. 

.S.  403  KAR  7:080     Section  8. 
Information  Requirements 

a.  Kentucky  proposed  to  amend 
section  8(1)  to  reflect  the  expanded 
permitting  assistance  authorized  bv 
set:tion  507(c)  of  SMCRA  as  amended  bv 
ihe  EnergyPolicy  Act  of  1992.  This 
.section  now  authorizes  the  cabinet  to 
determine  for  each  applicant  or  group  of 
applicants  "the  specific  information, 
including  the  collection  and  analysis  of 
field  information  and  the  development 
of  engineering  and  other  technical 


analy.ses^  designs,  and  plans,  that  shall 
be  provided  under  this  section." 

Kentucky  proposed  to  amend  sections 
8(2)(a)  and  8(2)(b)  by  adding  references 
to  the  specific  sections  of  405  KAR 
8:030.  8:040,  16.120,  and  18:120  that 
correspond  to  the  revised  and  new 
program  senices authorized  in  405  KAR 
7.080  section  4(1)  (a)-(f).  The  new 
refert;nced  sections  are  405  KAR  8:030 
and  8:040  section  11(2)— Cultural, 
historic,  and  archaeological  resources 
information;  405  KAR  8:030  and  8:0^0 
section  19 — Vegetation  information;  405 
KAR  8:030  and  8:040  section  20— Fish 
and  wildlife  resources  information;  405 
KAR  8:030  and  8:040  section  23— Maps 
and  drawings;  405  KAR  8:030  and  8:040 
section  36 — Fish  and  wildlife  protection 
and  enhancement;  405  KAR  16:120 
section  2— Preblasting  survey;  and  405 
KAR  18:120  section  2— Preblasting 
suney. 

As  amended,  405  KAR  7:080  sections 
8(1)  and  8(2)  satisfy  the  provisions  in  30 
CFR  795.9(b)  that  the  program 
administrator  shall  determine  the  data 
requirements  necessary  to  provide 
program  ser\ices.  Therefore,  the 
Director  finds  the  amended  provisions 
in  405  KAR  7:080  section  8  to  be  no  less 
effective  than  the  comparable  provisions 
in  the  Federal  regulations  at  30  CFR 
795.9(b).  as  amended  on  May  .31.  1994 
(S9FR  28136). 

b.  405  KAR  7:080  section  8(2)  (a land 
(I.). 

Kentucky  also  proposes  to  amend 
sections  8("2){a)  and  8(2)(b)  by  deleting 
references  to  405  KAR  8:030  and  8:040 
sections  2b(2)(c)— Biological  ns.M.ssment 
of  surface  waters. 

The  references  to  405  ICAR  8:030  and 
8:040  sections  20(2){c)  were  never 
approved  as  part  of  the  Kentucky 
program  because  action  had  bwn 
deferred  on  their  addition  in  the  April 
15.  1992.  Federal  Register  (57  FR 
13043).  Therefore,  the  Direc:tor  finds  the 
deletion  of  these  references  will  not 
render  Kentucky's  regulations  less 
effective  than  the  Federal  regulations 
Since  Kentui  !>  v  has  removed  specific 
reference  to  these  sections  from  its 
regulations,  the  Director  finds  the  April 
15.  1992;  deferred  action  on  sections 
a(2)(a)  and  8(2)(b)  moot. 

6.  Set:tion  11.  Applicant  Liability 

a.  Kentucky  proposes  to  amend 
.section  11(1)  by  adding  the  word 
"administrative"  before  the  word 
"regulation. "The  Director  finds  the 
addition  of  this  word  is  not  inconsistent 
with  any  requirement  of  SMCRA  or  the 
Federal  regulations.  However,  this 
regulation,  as  revised,  does  not  refiect 
the  provisions  in  new  section  507(h)  of 
SMCR.\.  Section  507(h)  requires  that  the 


JMI 


costs  of  all  services  rendered  pursuant 
to  section  507(c)  (1)  and  (2)  shall  be 
reimbursed  by  SOAP  recipients  under 
specified  circumstances.  The  Kentucky 
regulation  at  405  KAR.7:080  section 
11(1)  still  requires  reimbursement  only 
for  the  costs  of  the  laboratory  services 
performed.  Since  small  operator 
as.sistance  will  no  longer  be  limited  to 
laborator>'  services  under  405  KAR 
7:080  section  4.  the  Director  finds  405 
KAR  7:080  section  11(1)  is  less  stringent 
than  section  507(h)  of  SMCRA  and  is 
less  effective  than  the  Federal 
regulations  at  30  CFR  795.12(a),  as 
amended  May  31. 1994  (59  FR  28136). 
Therefore,  he  is  not  approving  the  word 
"laboratory"  in  this  regulation  to  the 
extent  it  appears  to  require  SOAP 
recipients  to  only  reimburse  the  cabinet 
for  laboratory  services  performed.  The 
Director  is  requiring  Kentucky  to  revise 
405  KAR  7:080  section  11(1)  to  either 
delete  the  word  "laboratory"  in  the 
phrase  "The  applicant  shall  reimburse 
the  cabinet  for  the  costs  of  the 
laboratory  services  performed  »   •   •  " 
or  to  otherwise  specify  that  the  costs  ot 
all  senices  rendered  pursuant  to  405 
KAR  7:080  shall  be  reimbursed  by 
SOAP  recipients. 

b.  Kentucky  proposed  to  amend 
section  ll(l)(e)  by  revising  the  liability 
period  for  reimbursement  of  funds  for  a 
permit  acquired  with  SOAP  assistance 
whose  rights  are  sold,  transferred,  or 
assigned.  Reimbursement  shall  be 
required  if  transfers,  sales  and 
assignments  occur  "'"during  the  twelve 
months  immediately  following  the  date 
the  permit  is  issued"  and  the 
transferees  production  exceeds  the 
300,000  ton  annual  production  limit 
during  "the  twelve  (12)  months 
immediately  following  the  effective  date 
of  the  sale,  transfer,  or  assignment." 

The  amended  Federal  regulation  at  30 
CFR  795.12(a)(3)  provides  that 
reimbursement  shall  be  required  if  the 
"transferee's  total  actual  and  attributed 
production  e.xceeds  the  300.000  ton 
production  limit  during  the  12  months 
immediately  following  the  dale  on 
which  the  permit  was  originalU 
issued."  In  the  preamble  ot  the  .May  31, 
1994,  Federal  Register  (59  FR  28136), 
OSM  discussed  its  rea,son  for  deciding 
to  retain  the  section  on  transferred 
liability.  Removal  of  the  section  was 
rejected  "(bjecause  of  the  potential  for 
abuse  and  the  fact  that  no  substantive 
rea.sons  were  provided  to  balance  this 
concern  and  no  regulatory  criteria  were 
offered  to  distinguish  between  normal 
business  practices  and  those  that  could 
result  in  abuse  of  the  SO.AP."  Kentucky 
proposed  a  liability  period  provision 
which  would-further  ensure  against  the 
potential  for  abuse  of  the  .SOAP  bv  small 
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operators  who  act  as  fronts  for  larger 
operators  who  would  otherwise  be 
ineligible  for  assistance.  Section  507(h) 
of  SMQIA  requires  reimbursement 
"during  the  12  months  immediately 
following  the  date  on  which  the 
operator  is  issued  the  surface  coal 
mining  and  reclamation  permit."  Since 
Kentucky's  regulations  at  405  KAR 
8:010  section  22(6)  require  the  cabinet 
to  reissue  the  original  permit  to  the 
successor,  setting  the  liability  period  for 
reimbursement  during  the  12  months 
following  the  reissuance  date  would  not 
be  inconsistent  with  SMCRA.  Therefore, 
the  Director  finds  405  KAR  7:080 
section  ll(l)(e),  as  amended,  is  not 
inconsistent  with  section  507(h)  of 
SMCRA  and  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
795.12(a)(3). 

C.  Revisions  to  Kentucky's  Regulations 
With  No  Corresponding  Federal 
Provisions 

1.  405  KAR  7:080    Necessity  and 
Function 

Kentucky  proposed  to  revise  the 
"Necessity  and  Function"  section  of  405 
KAR  7:080  by  deleting  the  last  two 
sentences  of  the  paragraph  and  adding 
a  narrative  summary  of  the  purpose  and 
the  provisions  of  the  regulations  at  405 
KAR  7:080. 

While  there  is  no  Federal  regulation  at 
30  CFR  Part  795  which  directly 
corresponds  to  the  "Necessity  and 
Function"  section,  the  Director  finds  the 
proposed  revision  is  not  inconsistent 
with  SMCRA  or  the  Federal  regulations. 

2.  405  KAR  7:080    General 

a.  In  proposed  revisions  to  405  KAR 
7:080  section  1,  section  4(1),  section 
5(4),  section  6(4)  and  (5),  section  7(l)(b) 
and  (3),  section  8(2),  section  10(2)(b), 
and  section  11(1),  Kentucky  refers  to 
administrative  regulations,  rather  than 
just  regulations  as  currently  expres-sed 
in  those  provisions. 

The  Director  finds  that  the  proposed 
revisions  add  appropriate  clarity  to  the 
Kentucky  regulations  and  are  not 
inconsistent  with  any  requirement  of 
SMCRA  or  the  Federal  regulations. 

b.  Kentucky  proposed  revisions  to  405 
KAR  7:080  section  6(8)(b);  section 
7(l)(b);  the  title  of  section  8,  section 
8(l)-(3);  and  section  10(2)(a)  2  and  7  by 
replacing  the  word  "data"  with  the 
word  "information." 

The  Director  finds  that  the  words 
"data"  and  "information"  are 
interchangeable  in  the  context  of  these 
provisions  and  that  the  proposed 
revisions  are  noi  inconsistent  with  any 
requirement  of  SMCRA  or  the  Federal 
regulations. 


IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  one  requested  an 
opportunity  to  speak  at  a  public  hearing, 
so  no  hearing  was  held. 

By  letter  dated  June  22, 1994,  the 
Kentucky  Resources  Council  (KRC)  filed 
comments  in  response  to  the  proposed 
rule  published  on  May  20,  1994.  The 
KRC  commented  that  the  proposed  State 
regulatory  changes,  with  certain 
clarifications,  appear  to  conform  to 
section  507  of  the  Act,  as  revised  by  the 
1992  Amendments.  Following  are  the 
three  areas  the  KRC  believed  were  in 
need  of  clarification. 

1.  The  first  is  that  given  the  revisions 
to  section  507(h)  that  were  made  in  the 
1992  amendments,  it  does  not  appear  to 
be  permissible  to  allow  a  recipient  of 
SOAP  funds  to  forego  reimbursement 
based  on  a  State  agency  determination 
of  "good  faith."  The  public  interest  in 
assuring  that  SOAP  hinds  are  expended 
on  those  operations  that  truly  n^d  such 
public  assistance,  militates  against  such 
a  waiver  of  reimbursement  for  those 
operations  that  do  not  qualify  as  small 
operators. 

The  Director  finds  that  the  Kentucky 
regulation  at  405  KAR  7:080  section 
11(2)  which  contains  the  waiver  of 
reimbursement  obligation  is  not  being 
amended  and  that  it  is  substantively  the 
same  as  the  Federal  regulation  at  30  CFR 
795.12(b). 

2.  The  second  area  of  clarification  is 
in  the  proposed  language  of  section  4(3), 
which  as  written  obligates  the  cabinet  to 
provide  informational  services 
concerning  the  general  availability  of 
"assistance"  under  the  program.  The 
1992  amendments  sought  to  specifically 
require  that  the  states  make  known  the 
availability  of  "the  assistance  available 
under  this  subsection,"  that  being  the 
assistance  in  training  operators  in 
preparing  permit  applications  and 
regulatory  compliance.  In  order  to  better 
track  the  Federal  language,  subsection 
(3)  should  be  a  second  sentence  in 
existing  (4)  rather  than  a  separate 
subsection. 

The  Director  finds  that  Kentucky 
correctly  interpreted  the  provisions  in 
section  507(c)(2)  of  SMCRA.  The  cabinet 
is  required  to  ensure  that  qualified  coal 
operators  are  aware  of  the  assistance 
available  under  paragraph  (1)  of 
subsection  (c)  of  section  507  of  SMCRA. 

3.  The  final  area  for  which 
clarification  is  sought  is  under  section 
4(l)(c).  The  Federal  language  authorizes 
expenditures  of  SOAP  funds  for 


collection  of  archaeological  and 
historical  information  necessary  to 
satisfy  section  507(b)(13)  and  any  other 
archaeological  or  historical  information 
required  by  the  regulatory  authority, 
and  the  preparation  of  plans 
necessitated  thereby.  The  State 
regulatory  language  speaks  in  terms  of 
"necessary  reports  and  plans"  but  does 
not  clarify  when  a  report  or  plan  is 
deemed  necessary.  Missing  is  the 
assurance  that  the  scope  of 
reimbursement  includes  any  and  all 
plans  that  are  necessitated  because  of 
the  archaeological  information  that  is 
collected,  i.e.,  those  mitigation  and 
avoidance  plans  that  might  be  required 
under  the  National  Historic  Preservation 
Act  because  of  Phase  I  data  collection. 
The  Director  finds  that  section  4(1) 
provides  that  the  collection  of  cultural, 
historic,  and  archaeological  resources 
information  and  preparation  of 
necessary  reports  and  plans  would  be 
performed  in  accordance  with  405  KAR 
7:080  section  8.  Since  section  8  contains 
the  minimum  requirements  for 
information  necessary  to  the  objectives 
of  SOAP  and  includes  at  section  8(2)(a)l 
and  8(2)(b)l,  the  cultural,  historic,  and 
archaeological  resources  information 
regulations  at  405  KAR  8:030  section 
11(2)  and  405  KAR  8:040  section  11(2) 
respectively,  the  Director  finds  that 
Kentucky  has  adequate  authority  under 
its  regulations  at  405  KAR  7:080  section 
4  and  section  8  to  provide  assistance  for 
plans  that  are  necessitated  because  of 
Phase  I  data  collection. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Kentucky 
program.  No  Federal  agency  comments 
were  received. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17{h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  soq.).  None 
of  the  revisions  that  Kentucky  proposed 
to  make  in  this  amendment  pertain  to 
air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  certain 
exceptions,  the  proposed  amendment  as 


submitted  by  Kentucky  on  April  26, 
1994. 

With  the  requirement  tliat  Kentucky, 
further  revise  its  rules,  the  Director  does 
not  approve,  as  discussed  in  finding  No. 
B.6.a.  the  word  "laboratory"  in  405  KAR 
7:08(}section  11(1),  concerning 
^ipplicant  liability  for  reimbursement  of 
t.he  cost  of  services  provided. 

As  discussed  in  findingNo.  B.4.,  the 
Director  does  not  approve  the  proposed 
language  that  would  place  a  limitation 
on  the  period  of  consideration  of 
operator  eligibility  to  the  12  months 
immediately  following  the  issuance  of 
the  permit.  Additionally,  the  Director 
does  not  approve  the  deletion  of  the 
existing  language  at  405  KAR  7:080 
section  5.2.  .      ' 

In  accordance  with  30  CFR 
732.17(0(1),  the  Director  isalso  taking 
this  opportunity  to  clarify,  in  the 
.  required  amendment  section  at  30  CFR 
917.16  that,  within  60  days  of  the 
publication  of  this  final  rule.  Kentucky 
must  either  submit  a  proposed  written 
amendment  or  a  description  of  an 
amendment  to  be  proposed  that  meets 
the  requirements  ofSMCRA  and  30  CFR 
Chapter  VII  and  a  timetable  for 
enactment  that  is  consistent  with 
Kentucky's  established  administrative 
or  legislative  procedures. 

The  Federal  regulations  at  30  CFR 
Fart  917,  codifying  decisions  concerning 
the  Kentucky  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  bv  the  Secretary.  Similariy, 
:<0  CFR  732.17(a)  requires  that  any 
rilteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  e'nforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30'CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Kentucky  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  OSM, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Kentucky  of  only  such 
provisions. 


VI.  Procedural  Determinations 

Executive  Order  12866 

This  ruleJs  exempted  from -review  by 
the  Office  of  Management  and  Budget 
(0MB)  tmder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
tltat  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.-732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulator)- 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Xotional  Environmental  Policy  Art 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
.section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Papenvork  Reduction  Act  (44  I'.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

Tlie  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  18. 1994. 
Tim  Oieringer, 

Acting  Assistant  Director.  Easfern  Support 

Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  .set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  Part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  917.15  is  amended  bv 
adding  paragraph  (vv)  to  read  as  " 
follows: 

§917.15    Approval  of  regulatory  program 
amendments. 

*        *        •        *        * 

(vv)  With  the  exception  of  the 
deletion  and  addition  found  in  405  K.'^R 
7:080  section  5(2),  and  of  the  word 
"laboratory"  in  405  K.^R  7:080  section 
11(1),  concerning  applicant  liability  for 
reimbursement  of  the  costs  of  .services 
pursuant  to  the  SOAP,  revisions  to  the 
following  rules,  as  submitted  to  OSM  on 
April  26.  1994.  are  approved  effective 
September  1. 1994. 


405  KAR  7:080 


Necessity  and  Func- 
tion, 

Section  1 

Section  3 

Section  4 

Section  5 

Section  6(4H5). 

(8)(b). 
Section  7(i)(b).  (3)  . ... 

Section  8 

Section  10(2)  (a)  and 

(b). 
Section  11(1).  (d)-(e) 


Small  operator  as- 
sistanre 


Introductory  Text. 

Scope. 

Source  and  Use  of 
Funds. 

Program  Sen/ices. 

Eligibility  (or  Assist- 
ance. 

Filing  for  Assistance. 

Application  Approval 
and  Notice. 

Information  Require- 
ments. 

Qualified  Labora- 
tones. 

Applicant  Liability 
witti  the  exception 
of  the  word  "\ab- 
oratory"  in  11(1). 


3.  Section  917.16  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 


JMI 
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§917.16    Required  progfam  amendments.      SUPPLEMENTARY  tNfORMATlON: 


(1)  By  October  31, 1994.  Kentucky 
shall  either  submit  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  405  KAR  7:080 
section  5(2)  of  the  Kentucky  regulations 
to  delete  the  phrase  "the  twelve  (12) 
months  immediately  following  the  date 
the  permit  is  issued"  and  provide  that 
an  applicant  establish  that  his  or  her 
probable  total  attributed  armual 
production  from  all  locations  on  which 
the  operator  is  issued  the  surface  coal 
mining  and  reclamation  permit  will  not 
exceed  300.000  tons;  and  to  405  KAR 
7:080  section  11(1)  of  the  Kentucky 
Regulations  to  either  delete  the  word 
"laboratory"  in  the  phrase  "The 
applicant  shall  reimburse  the  cabinet  for 
the  costs  of  the  laboratory  services 
performed*  *  *"  or  otherwise  specify 
that  the  costs  of  all  services  rendered 
pursuant  to  405  KAR  7:080  shall  be 
reimbursed  by  SOAP  recipients. 

|FR  Doc.  94-21582  Filed  8-31-94;  8:45  am) 
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30  CFR  Part  935 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  partial  approval  and 
deferral  of  amendment. 

SUMMARY:  OSM  is  approving  in  part  and 
deferring  in  part  proposed  Program 
Amendment  Number  63  to  the  Ohio 
permanent  regulatory  and  Abandoned 
Mined  Land  reclamation  programs 
(hereinafter  referred  to  as  the  Ohio 
programs)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  reduce  and 
reorganize  the  staffing  of  the  Ohio 
programs  in  response  to  recent  drops  in 
Ohio  coal  production.  The  amendment 
would  abolish  28  Ohio  staff  positions 
and  would  reorganize  the  remaining 
staff  positions  to  assume  the  existing  job 
duties.  Program  Amendment  Number  63 
does  not  propose  any  revisions  to  Ohio's 
coal  mining  law  or  rules. 

EFFECTIVE  DATE:  September  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Seibel,  Director.  Columbus 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  4480 
Refugee  Road,  Suite  201,  Columbus, 
Ohio  43232.  Telephone:  (614)  866-0578. 


I.  Background  on  the  Ohio  Program. 

II.  Submission  of  the  Proposed  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Detenninations. 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12.  935.15.  and  936.16: 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  March  15. 1993 
(Administration  Record  No.  OH-1845). 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio),  submitted  proposed  Program 
Amendment  Number  63  (PA  63).  In  that 
submission,  Ohio  proposed  to  reduce 
the  staff  of  the  Ohio  programs  by 
abolishing  28  existing  positions.  Ohio 
also  proposed  to  reorganize  the 
remaining  staff  positions  to  assume  the 
existing  job  duties. 
-  PA  63  included  seven  attachments 
intended  to  describe  Ohio's  proposal  for 
the  staffing  reduction  and 
reorganization  and  to  provide  the 
rationale  for  those  actions.  The 
amendment  contained  no  proposed 
revisions  to  Ohio's  coal  mining  law  in 
the  Ohio  Revised  Code  or  coal  mining 
rules  in  the  Ohio  Administrative  Code. 
The  seven  attachments  are  summarized 
briefly  below: 

(1)  December  29.  1992.  Proposed 
reorganization  of  the  Ohio  Department 
of  Natural  Resources,  Division  of 
Reclamation.  This  document  describes  a 
14-percent  drop  in  Ohio  coal  production 
between  1987  and  1992  and  describes 
the  resultant  20-percent  drop  in  the 
number  of  active  Ohio  mining  permits. 
57-percent  drop  in  the  number  of  permit 
applications  processed,  and  18-percent 
drop  in  the  number  of  required  mine 
inspections.  The  document  also 
describes  corresponding  reductions  in 
incoming  revenues  to  the  Ohio 
programs  from  mine  permit  fees,  coal 
severance  taxes,  and  Abandoned  Mine 
Land  (AML)  grants. 

To  offset  these  reductions  in  workload 
and  funding,  Ohio  proposed  a  four-part 
reorganization  of  its  permanent 
regulatory  and  AML  programs: 


(a)  Decentralization  of  the  bond  forfeiture 
program; 

(b)  Streamlining  of  engineering  design 
work  for  Federally  funded  AML  reclamatioa 
projects; 

(c)  Abolishment  of  22  positions,  including 
two  construction  project  specialists,  two 
project  engineers,  one  environmental- 
engineer,  one  project  engineer  intern,  two 
design  specialists,  one  geologist,  two 
environmental  specialists,  four  reclamation 
inspectors,  five  environmental  technicians, 
one  natural  resource  administrator,  one 
computer  operator;  and 

(d)  Creation  of  a  Computer  Services 
Section. 

(2)  January  21,  1993,  Addendum  to 
the  proposed  reorganization.  This 
document  describes  and  explains  six 
additional  positions  to  be  abolished  as 
part  of  the  reorganization  of  the  Ohio 
programs: 

One  environmental  specialist,  two 
reclamation  inspectors,  two  word 
processing  specialists,  and  one  account 
clerk. 

(3)  Updated  tables  of  organization 
pursuant  to  the  reorganization. 

(4)  Tables  of  organization  prior  to  the 
reoganization. 

(5)  Position  descriptions  of  28 
positions  to  be  abolished. 

(6)  Position  description  of  30 
positions  which  will  assuine  the  duties 
of  the  abolished  positions;  and 

(7)  Position  descriptions  of  51 
positions  retained  pursuant  to  the 
reorganization. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  8, 
1993.  Federal  Register  (58  FR  18185). 
and  inlhe  same  document  opened  the 
public  comment  p>eriod  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
May  10, 1993. 

OSM  and  Ohio  staff  met  on  May  20. 
1993.  to  discuss  OSM's  preliminary 
concerns  and  questions  about  PA  63.  By 
letter  dated  June  16. 1993 
(Administrative  RecorcLNo.  OH-1890), 
Ohio  submitted  additional  information 
in  response  to  those  OSM  concerns  and 
questions.  Through  an  oversight.  OSM 
did  not  reopen  the  public  comment 
period  at  that  time. 

Subsequently,  by  letter  dated 
November  2, 1993  (Administrative 
Record  No.  OH-1948),  OSM  formally 
provided  Ohio  with  its  questions  and 
comments  on  the  March  15  and  June  16. 
1993,  submissions  of  PA  63.  OSM's 
questions  and  comments  were  listed 
under  the  following  six  headings: 
Streamlining  of  AML  Designs; 
Engineering:  Bond  Forfeitures;    • 
Engineering:  Inspection  and 
Enforcement  Issues;  Position 
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Descriptions;  Bond  Forfeiture  Program; 
and  SOAP. 

By  letter  dated  December  6. 1993 
(Administrative  Record  No.  OH-1971), 
Ohio  provided  its  responses  to  OSM's 
November  2. 1993,  questions  and 
comments.  In  addition,  Ohio  included 
three  attachments.  The  first  attachment 
was  a  November  5, 1993.  letter  to  OSM 
explaining  organizational 
responsibilities  within  Ohio's 
engineering/geotechnical  support  group 
and  AML  program.  The  second 
attachment  was  a  log  of  engineering 
inspection  and  enforcement  activity. 
The  third  attachment  was  an  example  of 
the  revised  position  description  for 
Ohio's  reclamation  inspectors,  dated 
April  5.  1993.  In  its  December  6.  1993. 
Administrative  Record  information. 
Ohio  noted  that  additional  position 
descriptions  for  Ohio's  engineering 
management  staff  were  being  revised 
but  did  not  attach  copies. 

OSM  announced  receipt  of  Ohio's 
additional  Administrative  Record 
information  in  the  January  21.  1994. 
Federal  Register  (59  FR  3325),  and.  in 
the  same  document  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
February  7,  1994. 

During  its  review  of  Ohio's  December 
6. 1993.  response  and  attachments,  OSM 
identified  two  concerns  regarding 
engineering  practices  and  engineering 
workload  which  OSM  staff 
communicated  to  the  State  during  a 
meeting  held  on  April  20, 1994 
(Administrative  Record  No.  OH-2012). 
Ohio  responded  in  a  letter  dated  April 
21, 1994  (Administrative  Record  No. 
OH-2014)  with  additional  information 
on  both  issues.  OSM  announced  receipt 
of  this  additional  information,  along 
with  the  explanatory  information 
submitted  by  Ohio  on  June  16,  1993, 
and  reopened  the  comment  period  for 
PA  63  in  the  June  9.  1994.  Federal 
Register  (59  FR  29748).  The  public 
comment  period  closed  on  June  24. 
1994. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  Ohio  PA  63. 
Section  503(a)(3)  of  SMCRA  requires 
that  a  State  regulatory  authority  must 
have  sufficient  administrative  and 
technical  personnel,  as  well  as  funding, 
to  implement  its  approved  programs. 
The  Director's  findings  discussed  below 
reflect  his  determinations  as  to  whether, 
under  the  proposed  reduction  and 
reorganization  of  Ohio's  staff,  Ohio  is 


able  to  continue  to  efficiently  and 
effectively  conduct  its  approved 
programs. 

Ohio's  justification  for  the  reduced 
staffing  levels  is  based  on  the  decline, 
over  the  past  five  years,  in  the  issuance 
of  new  permits,  the  number  of  active 
permits,  the  number  of  inspections  and 
enforcement  actions,  and  in  overall 
Ohio  coal  production.  The  Director 
concurs  that  this  decline  has  occurred 
and  that  this  mining  industry  downturn 
has  had  direct  impact  on  Ohio's  coal 
regulatory  and  AML  programs.  The 
Director  also  concurs  that  Ohio's  goals 
of  reducing  and  streamlining  its 
programs  are  therefore  appropriate. 
With  the  exception  of  the  engineering 
portion  of  the  amendment  which  the 
Director  is  deferring,  the  Director  finds, 
in  accordance  with  section  503  (a)(3)  of 
SMCRA  and  30  CFR  732.17,  that  the 
proposed  amendment  meets  the 
requirements  of  SMCRA  and  the  Federal 
regulations  in  that  Ohio  has 
demonstrated  that  it  has  sufficient 
administrative  and  technical  personnel 
and  funding  to  continue  to  implement 
the  approved  Ohio  programs. 

Eleven  areas  of  the  approved  Ohio 
programs  are  affected  by  the  proposed 
staffing  reduction  and  reorganization. 
The  Director's  findings  in  each  area  are 
discussed  below. 

A.  Administration  Section 

Ohio's  Administration  Section 
includes  the  Fiscaf  and  Administrative 
Service  Section,  Human  Resources 
Section,  Computer  and  Information 
Services  Section,  Special  Programs 
Section,  and  the  Office  of  the  Chief  of 
the  Division  of  Reclamation.  Ohio 
Department  of  Natural  Resources  (the 
Chief).  These  sections  provide  guidance 
on  program  policy  and  procedures, 
address  personnel  issues,  provide 
training,  develop  new  programs  and 
initiatives,  propose  legislation  and 
rules,  as  needed,  and  provide 
information  to  the  industry  and  public 
on  Ohio's  activities.  The  Special 
Programs  Section  handles  remining 
initiatives  and  emergency  AML 
reclamation  as  well  as  program  policy 
and  research. 


1.  Office  of  the  Chief 

Ohio  is  proposing  to  abolish  one 
natural  resources  administrator  who  is 
responsible  for  statewide  policy  and 
coal  issues  in  the  Chiefs  office.  The 
duties  of  the  abolished  position  will  be 
absorbed  by  four  technical  positions  in 
the  Special  Programs  Section  and  by  the 
Chiefs  secretary.  Ohio  indicates  that 
these  technical  positions  can  more 
efficiently  review  special  issues  and 
problems,  as  well  as  develop  and 


implement  policies  resulting  from  those 
reviews. 

2.  Fiscal  and  Administrative  Services 
Section 

The  Fiscal  and  Administrative 
Services  Section  processes  all  grant 
applications,  invoices,  equipment 
purchasing,  and  contracts  and 
administers  budget  preparation.  Ohio 
maintains  that,  through  improved 
accounting  software  and  the 
implementation  of  a  central  accounting 
system  and  because  of  a  decrease  in 
fiscal  workload  from  the  downturn  in 
the  coal  mining  industry,  this  section 
has  had  leSs  need  for  all  of  the 
accounting  staff  and  clerical  support  for 
its  daily  operations. 

Therefore,  Ohio  is  proposing  to 
abolish  one  account  clerk  position  and 
one  word  processing  specialist  position. 
The  duties  of  the  account  clerk  will  be 
assumed  by  four  remaining  account 
clerks  in  the  Fiscal  and  Bonding 
Sections.  The  duties  of  the  word 
processing  specialist  will  be  assumed  by 
a  secretary  and  two  word  processing 
specialists  in  the  AML.  Bonding,  and 
Administrative  Sections. 

3.  Computer  and  Information  Ser\'ices 
Section 

In  an  effort  to  consolidate  its 
computer  management,  Ohio  is  creating 
a  Computer  and  hiformation  Services 
Section.  This  consolidation  is  part  of  an 
ongoing  effort  to  standardize  computer 
purchasing,  utilization,  and 
maintenance.  Ohio  indicated  in  its 
submission  that  these  consolidated 
computer  systems  will  allow  the  State  to 
manage  its  mining  and  reclamation 
information  more  efficiently  thereby 
responding  to  inquiries  more  quickly 
and  accurately.  To  this  end,  software 
packages  ranging  from  word  processing 
to  computer-aided  design  are  assisting 
Ohio  personnel  in  storing, 
manipulating,  and  reporting  this 
information.  The  Computer  and 
Information  Services  Section  will 
consist  of  a  section  supervisor  and 
management  analyst  transferred  from 
the  Special  Studies  Section  of  the  AML 
Section  and  a  new  program  specialist 
position.  Ohio  is  proposing  to  abolish 
one  computer  operator  position  in  the 
Special  Studies  Section.  This  position 
was  solely  responsible  for  entering  data 
ink)  and  consulting  with  the  National 
Applicant  Violator  System  (AVS).  As 
the  major  user,  the  Permitting  Section 
will  now  be  responsible  for  the  AVS. 
The  duties  of  the  abolished  position  will 
be  performed  by  two  word  processing 
specialists  in  the  Permitting  Section. 

Administration  section  findings.  The 
Director  finds  that  the  updated  " 
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information  systems,  including  the 
networking  of  computers  an  the 
decrease  in  workload,  will  allow  Ohio 
to  operate  more  efficiently  so  that  the 
proposed  staff  reduction  and 
reorganization  in  the  Administration 
Section  will  not  render  the  Ohio 
program  unable  to  regulate  surface  coal 
mining  and  reclamation  operations  or  to 
conduct  AML  reclamation  in 
accordance  with  the  requirements  of 
SMCRA. 

B.  Permitting 

The  Permitting  Section  is  responsible 
for  the  review  of  all  permit  applications 
for  surface  and  underground  coal 
mining  operations.  This  section  also 
reviews  all  proposals  to  modify  or  revise 
a  permit,  to  transfer  ownership,  or  to 
extend  or  renew  permits.  In  addition, 
this  section  conducts  public  hearings  on 
proposed  mining  operations  and 
evaluates  petitions  for  areas  to  be 
det:lared  unsuitable  for  mining. 

The  number  of  incidental  boundar)' 
revisions  (IBR).  adjacent  area  permits, 
and  permit  applications  in  Ohio  has 
steadily  decreased  between  1987  and 
1992.  the  majority  of  the  permitting 
staff  workload  is  in  these  three  areas. 
Between  1987  and  1992.  there  has  been 
a  62-percent  decrease  in  the  number  of 
IBR's.  a  37-percent  decrease  in  the 
number  of  adjacent  area  permits,  and  a 
67-percent  decrease  in  the  number  of 
permit  applications  processed.  The 
number  of  applications  to  revise  a 
permit  (ARP's)  has  also  decreased  from 
a  high  of  894  in  1989  to  706  in  1992 
(Administrative  Record  No.  OH-2048). 

As  a  result  of  this  decline  in  the 
number  of  permitting  actions.  Ohio 
stated  that  it  has  more  staff  than  is 
needed  to  process  the  number  of  permit- 
related  applications  received.  Ohio  is. 
therefore,  proposing  to  abolish  one 
geologist  and  two  environmental 
specialist  positions  and  to  transfer  one 
geologist  to  the  Industrial  Minerals 
Program.  The  duties  of  the  abolished 
geologist  position  will  be  absorbed  by 
two  remaining  geologists.  The  duties  of 
one  environmental  specialist  will  be 
taken  over  by  four  remaining 
environmental  specialists.  The  duties  of 
the  second  environmental  spe<;lalist  will 
he  absorbed  by  two  remaining 
environmental  specialists  and  by  Ohio's 
24  reclamation  inspectors. 
Permitting  section  findings.  With  the 
■   overall  decline  in  permit-related 
applications,  the  Director  finds  that 
Ohio's  proposal  to  eliminate  three 
permitting  positions  is  reasonable  and  is 
not  expected  to  reduce  the  quality  or  the 
timeliness  of  the  permitting  staffs 
review  of  permits,  which  includes  new 
permits,  incidental  boundar>'  revisions. 


permit  revisions,  and  modifications. 
This  decrease  in  staffing  will  not" 
diminish  Ohio's  ability  to  conduct 
hearings  on  proposed  permits  or  to 
evaluate  petitions  requesting  that  an 
area  be  declared  unsuitable  for  mining. 

C.  Inspection  and  Enforcement  Section 

The  Inspection  and  Enforcement 
Section  is  responsible  for  the  inspection 
of  all  coal  mining  operations  in  Ohio 
and  for  enforcement  of  the  Ohio  Coal 
Mining  and  Reclamation  Law  in  Chapter 
1513  of  the  Ohio  Revised  Code.  This 
section  also  collects,  monitors,  and 
releases  all  reclamation  performance 
bonds,  conducts  hearings  and 
conferences,  and  investigates 
complaints  from  the  public. 

Over  the  last  five  calendar  years,  the 
number  of  active  mining  permits  in 
Ohio  has  declined  by  20  percent  for 
1.094  to  880.  During  this  period,  the 
number  of  mine  site  inspections  per 
year  by  Ohio  staff  has  declined  by  18 
percent  from  10.266  to  8.500.  Because  of 
these  declines.  Ohio  is  proposing  to 
eliminate  six  of  its  30  reclamation 
inspector  positions  and  all  five 
environmental  technician  positions, 
leaving  24  reclamation  inspectors  to 
perform  the  work  with  the  assistance  of 
five  clerk/secretary  positions. 

In  its  Evaluation  Year  1993  report  on 
the  Ohio  program  (Administrative 
Record  No.  QH-2045),  OSM  reported 
recent  evaluation  year  totals  for  the 
number  of  surface,  underground,  and 
mine  facility  permits  ("inspectable 
units")  in  Ohio.  In  Evaluation  Years 
1991  and  1992  (before  Ohio's  staff 
reorganization).  Ohio  had  a  total  of  906 
and  900  inspectable  units,  respectively. 
These  figures  yield  an  average  of  30 
inspectable  units  per  Ohio  inspector  for 
those  evaluation  years. 

At  the  end  of  Evaluation  Year  1993 
(after  Ohio's  staff  reorganization),  the 
number  of  inspectable  units  had  fallen 
to  858.  Dividing  this  inspection 
workload  across  Ohio's  24  remaining 
inspectors.  Ohio's  proposed  staff 
reorganization  would  result  in  an 
average  of  36  inspectable  units  per 
inspector.  In  comparison  to  other  States. 
Ohio,  at  36.  would  remain  second 
behind  West  Virginia  with  37 
inspectable  units  per  inspector 
(Administrative  Record  No.  OH-2046). 
The  next  highest  States  are 
Pennsylvania  with  27  and  Maryland 
with  26.  In  addition,  many  Ohio  permits 
are  close  to  Phase  III  bond  release  which 
will  continue  the  decline  in  the  number 
of  inspectable  units  in  Ohio.  Ohio  and 
OSM  do  not  anticipate  an  increase  in 
the  number  of  permit'related 
applications  in  the  foreseeable  hilure. 


As  discussed  in  Section  F.  Ohio  is 
also  proposing  to  increase  the  bond 
forfeiture  reclamation  responsibilities  of 
its  inspection  staff.  This  action  will 
resuh  in  some  added  workload  for  the 
inspectors  to  address  reclamation  of 
forfeited  sites.  However,  these  sites  are 
already  part  of  the  inspectable  unit 
inventory  and  should  not  impose  a 
significant  additional  workload 
considering  that  all  enforcement  actions 
should  have  been  taken  and  the  sites 
should  be  proceeding  to  final 
reclamation  in  a  short  time.  In  addition. 
bef;ause  of  the  inspection  staffs  detailed 
knowledge  and  familiarity  with  these 
sites,  shifting  the  bond  forfeiture 
responsibility  to  the  Inspection  and 
Enforcement  Sectionvvill  not  affert  the 
efficiency  and  speed  at  which  these 
permits  are  reclaimed.  The  five-year 
liability  period  will  not  apply  to 
reclaimed  forfeiture  sites  thereby 
lessening  the  length  of  time  the  site  will 
have  to  be  inspected. 

Inspection  and  enforcement  section 
findings.  The  Director  finds  that  the 
duties  of  the  environmental  technician 
positions,  which  are  administrative  in 
nature,  will  be  easily  assumed  by  the 
remaining  staff.  The  Director  finds  that 
the  State  has  shown  that  an  increase  of 
six  inspectable  units  per  inspector  and 
the  addition  of  reclamation  forfeiture 
responsibilities  should  not  have  a 
negative  impact  on  the  Ohio  program.  In 
its  Evaluation  Year  1993  report.  OSM 
found  no  unresolved  deficiencies  in 
Ohio's  inspection  frequency 
(Administrative  Record  No.  OH-2045). 
The  Director  anticipates  that  Ohio  will 
continue  to  meet  the  required 
inspection  frequency  with  the 
remaining  staff  of  24  reclamation 
inspectors  and  with  support  assistance 
from  five  clerk/secretan>'  positions. 

D.  Civil  Penalty  Assessment  Section 

Part  of  the  responsibility  of  the 
Inspection  and  Enforcement  Section  is 
to  initiate  enforcement  actions  for 
violations  of  the  law  and  to  assess  civil, 
penalties  ("assessment  actions"). 
Assessment  actions  are  the  result  of  the 
issuance  of  Notices  of  Violations 
(NOV's)  and  Cessation  Orders  (CO's). 
The  number  of  assessment  actions  is  not 
.  proportionate  to  the  number  of 
enforcement  actions  because  there  are 
more  assessment  actions  taken  than 
there  are  enforcement  actions  since  one 
enforcement  action  may  result  in  more 
than  one  assessment  action.  For 
example,  for  two  enforcement  actions 
issued,  as  many  as  eleven  assessment 
actions  could  resuU.  Typically,  only  one 
enforcement  action  is  taken  for  a 
nonremedial  violation  or  a  penalty 
amount  of  S500.00  or  less  and  two 


enforcement  actions  are  taken  if  the 
violation  requires  remedial  action.  Two 
environmental  specialists  called 
"assessment  officers"  have  been 
responsible  for  reviewing  these 
violations,  determining  whether  a  civil 
penalty  will  be  assessed,  and 
conducting  informal  conference 
hearings. 

Ohio  is  proposing  to  abolish  one 
assessment  officer  position.  Ohio  has 
documented  that  the  number  of 
assessments  has  declined.  Through 
normal  oversight.  OSM  reviewed  Ohio's 
monthly  inspection  and  enforcement 
reports  for  the  years  1989  through  1992 
(Administrative  Records  No.  OH-2048). 
Ohio  issued  a  total  of  1.369  NOV's  and 
CO's  in  1989  compared  with  only  596 
in  1992.  a  decline  of  56  percent.  In  1989 
there  were  2,436  assessment  actions 
compared  to  only  524  in  1992.  The 
number  of  assessment  conferences 
decreased  by  43  percent  from  163  in 

1989  to  92  in  1992.  There  were  20  show 
cause  hearings  each  year  in  1989. 1991. 
and  1992  and  21  hearings  in  1990. 
Likewise  the  figures  for  bond  release 
hearings  remained  fairly  constant  from 

1990  through  1992  (11  each  in  1991  and 
1992. 15  in  1990). 

Civil  penalty  assessment  section 
findings.  The  Director  finds  that  the 
decline  in  the  number  of  Ohio 
enforcement  actions  and  assessment 
conferences  is  adequate  justification  for 
the  elimination  of  one  position.  The 
decreased  workload  of  approximately  50 
percent  justifies  a  50-percent  decrease 
in  the  number  of  positions  p)erforming 
these  functions.  The  Director  finds  that, 
with  the  reduction  of  the  civil  penalty 
staff,  Ohio  will  continue  to  be  able  to 
review  all  violations  for  assessment  and 
to  assess  penalties  using  the  proper 
criteria  and  procedures. 

E.  Technical  Section 

The  Technical  Section  is  responsible 
for  investigating  citizen  complaints 
concerning  blasting  activities  and 
mining  impacts  upon  wafer  supplies. 
The  Technical  Section  also  conducts  the 
Ohio  Blaster  Certification  Program  and 
processes  citizen  requests  for  preblast 
surveys.  Ohio  states  that  the  decline  in 
the  mining  industry  has  resulted  in  less 
blasting  and,  therefore,  fewer 
complaints.  Ohio  cited  that  the  number 
of  complaints  in  FY  1992  was  57,  down 
from  86  in  FY  1991.  The  number  of 
blasting  plans  to  be  reviewed  decreased 
from  119  in  FY  1991  to  81  in  FY  1992, 
and  the  number  of  preblast  surveys 
conducted  declined  from  447  to  324. 

Citing  the  reduction  in  the  amount  of 
work  for  the  Technical  Section  to 
handle,  Ohio  is  proposing  to  abolish  one 
of  two  word  processing  specialists.  The 


duties  of  this  position  will  be  assumed 
by  the  remaining  word  proce.ssing 
specialist. 

Summary  technical  section  findings. 
The  Director  finds  that  Ohio's 
documentation  of  a  decline  in  blasting 
activities  and  its  related  reviews  and 
surveys  is  adequate  to  support  its 
decision  to  abolish  one  word  processing 
speciali.st  position  in  the  Technical 
Section.  The  Director  finds  that  the 
remaining  word  processing  specialist 
will  be  capable  of  performing  his/her 
duties  in  a  timely  fashion. 

F.  Abandoned  Mined  Land  Reclamation 
Program 

The  Abandoned  Mined  Land  (AML) 
reclamation  program  is  responsible  for 
reclaiming  mined  lands  which  have 
been  abandoned  and  for  which  there  is 
no  responsible  mine  operator  and  for 
reclairtiing  permitted  areaswhich  have 
been  forfeited.  AML  projects  are  funded 
by  both  State  and  Federal  AML  funds, 
and  the  forfeitures  are  reclaimed  with 
forfeited  performance  bond  funds 
augmented  by  mineral  severance  tax 
money. 

Forfeiture  section  reorganization.  The 
Forfeiture  Section  reviews  the  permit 
sites,  develops  reclamation  plans,  and 
designs  and  inspects  the  reclamation  of 
the  permit.  The  Inspection  and 
Enforcement  Section  is  responsible  for 
processing  the  permit  forfeiture  and 
assuring  that  the  requirements  of  the 
Ohio  Revised  Code  Chapter  1513  are 
met.  It  is  Ohio's  intent  to  return  the 
forfeiture  reclamation  duties  to  the 
Inspection  and  Enforcement  Section 
where  the  reclamation  inspection  staff 
would  be  responsible  for  assuring  that 
forfeited  permits  are  reclaimed.  Since 
the  inspectors  are  already 
geographically  located  in  the'field.  the 
management  of  the  bond  forfeiture 
projects  will  be  more  efficient.  Also,  the 
AML  Section  will  continue  to  provide 
contracting  and  monitoring  assistance  to 
the  Inspection  and  Enforcement  Section. 
Because  of  this  reorganization.  Ohio  is 
proposing  to  abolish  three  positions, 
i.e..  two  construction  project  specialists 
and  one  project  engineer.  Ohio's  24 
reclamation  inspectors  will  take  over 
the  responsibihties  of  the  two 
construction  project  specialists. 

Forfeiture  section  findings.  Since  the 
duties  of  the  Forfeiture  Section  are 
being  delegated  elsewhere,  the  Director 
fTnds  that  the  proposed  reorganization 
and  the  proposed  abolishment  of  the 
two  construction  project  sf)ecialists  will 
not  adversely  impact  Ohio's  forfeiture 
reclamation  program.  The  Director's 
Fmding  on  the  abolishment  of  the 

£  reject  engineer  position  is  discussed 
Blow  in  Section  G.3. 


G.  Reorganization  of  Engineering  Staff 

1.  Inspection  and  Enforcement: 
Regulatory  Engineering 

Ohio  has  stated  that  the  decrease  in 
the  number  of  active  mine  permits  over 
the  last  five  years  has  also  meant  a 
corresponding  decrease  in  engineering 
workload  in  the  Inspection  and 
Enforcement  Section.  This  engineering 
workload  includes  reviews  of  mine 
plans,  pond  designs,  and  general 
engineering  assistance  to  inspectors.  As 
a  result  of  this  workload  decrease.  Ohio 
proposed  in  the  March  15.  June  16,  and 
December  6.  1993.  submissions  of  PA  63 
to  abolish  one  Project  Engineer  position 
and  one  Environmental  Engineer 
position. 

In  an  April  21,  1994.  letter  to  OSM 
(Administrative  Record  No.  OH-2014), 
Ohio  has  indicated  that  its 
reorganization  of  engineering  resources 
is  still  underway.  The  changes  to  its 
engineering  staff  proposed  by  Ohio  in 
the  1993  submissions  of  PA  63  no 
longer  accurately  reflect  Ohio's 
proposed  engineering  structure.  Ohio  is 
still  analyzing  the  workload  and 
functions  of  the  engineering  staff 
(Administrative  Record  No.  OH-2038). 

Therefore,  Ohio  has  stated  that  it  will 
resubmit  the  engineering  portion  of  the 
amendment  to  OSM  on  a  future  date. 

Since  Ohio  is  .still  reorganizing  its 
engineering  staff,  the  Director  is 
deferring  his  decision  on  this  portion  of 
PA  63  until  after  Ohio  has  completed 
the  reorganization  and  resubmitted  the 
final  staff  configuration  to  OSM 
(Administrative  Record  No.  OH-2038). 

2.  Federal  AML  Project  Engineering 
The  Federal  AML  Section  is 

responsible  for  reclaiming  mined  lands 
which  were  abandoned  prior  to  August 

3,  1977,  and  which  are  causing  danger 
to  the  public's  health  and  safety.  The 
section  is  responsible  for  project 
selection,  development,  design,  and 
construction  monitoring.  Because  of 
decreases  in  the  amount  of  design  work 
performed  by  the  section  over  the  last 
five  years,  Ohio  has  proposed  to  abolish 
two  design  specialist  positions  and  one 
project  engineering  intern  position 
within  the  section. 

As  discussed  above,  Ohio  has 
indicated  that  its  reorganization  of 
engineering  resources  is  still  underway 
Therefore,  the  Director  is  deferring  his 
decision  on  this  portion  of  PA  63  until 
after  Ohio  has  completed  the 
reorganization  and  resubmitted  the  final 
staff  configuration  to  OSM. 

3.  Bond  Forfeiture  Engineering 

As  discussed  above  in  Section  F.  Ohi  j 
is  proposing  to  abolish  one  project 


45210    Federal  Register  J  Vol.  59.  No.  169  /  Thursday.  September  1.  1994  /  Rules  and  Regulations 


JMI 


engineer  position  in  the  forfeiture 
section  of  the  AML  reclamation 
program.  Because  Ohio  is  still 
reorganizing  its  engineering  structure, 
the  Director  is  deferring  his  decision  on 
this  portion  of  PA  63. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  puhlic 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  One  commenter  requested 
a  public  hearing,  but  that  request  was 
later  withdrawn  and  so  no  hearing  was 
held. 

The  Ohio  Civil  Service  Employees 
As-sociation  (OCSEA)  submitted 
substantive  comments  which  are 
discussed  below. 

1.  OCSEA  requested  a  regulatory 
impact  analysis  and  regulatory  review  of 
PA  63.  OSM  has  a  program-wide 
exemption  for  program  amendments 
from  these  two  types  of  reviews.  OSM's 
own  amendment  review  process 
adequately  considers  impacts  of 
program  amendments  on  regulatory 
programs.  Under  Executive  Order  No. 
12866.  PA  63  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
because  it  is  not  a  significant  regulatory 
action.  With  regard  to  the  regulatory 
impact  analysis.  OSM  has  determined 
that  PA  63  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

2.  OCSEA  noted  that  some  of  the 
position  descriptions  in  the  amendment 
are  out  of  date.  The  Director 
acknowledges  this  fact.  However.  Ohio's 
inclusion  of  these  position  descriptions 
was  intended  to  give  OSM  general 
information  about  Ohio  staff  capability 
The  Director  believes  that  OSM  can 
review  this  overall  capability  without 
requiring  Ohio  to  update  all  position 
descriptions  as  of  the  date  of  the 
amendment  submission. 

3.  OCSEA  commented  that  staffing 
reductions  must  be  based  on  workload 
and  not  on  income  to  the  Ohio  programs 
or  on  statewide  coal  production  alone. 
The  Director  agrees  with  this  comment. 
Consequently,  the  Director  has  not 
based  his  review  of  the  staffing 
reductions  and  reorganizations  on 
projected  income  or  funding  to  the  Ohio 
program  nor  simply  on  coal  production 
figures.  The  Director's  review  has 
considered  Ohio's  ability  to  meet  the 
requirements  of  its  approved  program. 
The  abohshment  of  existing  positions 
must  be  explained  and  justified  by  an 
absence  of  work  for  those  positions. 
That  absence  of  work  can  be  created 
eithe.  by  a  decrease  in  Ohio's  overall 


workload  or  an  increase  in  the 
efficiency  of  the  Ohio  program  in      - 
accomplishing  that  work.  The  Director 
does  not  agree  with  the  comment  that 
Ohio  has  failed  to  prove  its  ability  to 
perform  its  inspection  duties  pursuant 
to  Ohio  Administrative  Code  section 
1501:13-14-01.  As  discussed  above  in 
Section  C.  the  Director  has  found  that 
Ohio's  proposed  average  of  36 
inspectable  units  per  inspector  is  within 
the  range  of  averages  from  other  States 
with  approved  programs.  In  addition. 
OSM  has  found  no  significant 
unresolved  deficiencies  in  Ohio's  past 
inspection  performance.  The  proposed 
enforcement  staff  reductions  are 
commensurate  with  the  measured 
reduction  in  workload.  The  Director, 
therefore,  fmds  that  the  Ohio  program 
meets  the  inspection  and  enforcement 
requirements  of  its  program. 

4.  OCSEA  noted  that  Ohio  has 
implemented  the  amendment  prior  to 
OSM  approval.  The  Director  agrees  with 
the  commenter  that  Ohio  should  have 
submitted  the  proposed  amendment  to 
OSM  with  sufficient  time  for  OSM  to  act 
on  the  amendment  prior  to  its 
implementation.  OSM  will  discuss  this 
aspect  of  PA  63  in  its  annual  oversight 
evaluation  report  on  the  Ohio  program 
OSM  will  also  work  with  Ohio  to 
prevent  the  recurrence  of  delayed 
amendment  submission.  However, 
Ohio's  delayed  submission  of  the 
amendment  does  not  negate  the 
amendment.  OSM  must  still  review  and 
issue  a  decision  on  the  amendment. 

5.  OCSEA  provided  several  commerrts 
on  engineering  workload  and 
reassignment  of  engineering  resources. 
As  discussed  above,  the  Director  is 
deferring  his  decision  on  the 
engineering  portion  of  PA  63  until  Ohio 
has  concluded  its  reorganization.  The 
Director  will  respond  to  the 
commenter's  remarks  on  engineering 
issues  in  the  final  rule  on  the  deferred 
engineering  portion  of  PA  63. 

6.  OCSEA  commented  that  Ohio  has 
not  addressed  impacts  of  PA  63  on  the 
OSM-Ohio  Cooperative  Agreement,  The 
Director  disagrees.  The  information  in 
PA  63.  including  the  information  on 
inspectable  units,  covers  Federal  lands 
which  are  in  Ohio's  jurisdiction  for 
surface  mining  activities.  Therefore,  the 
impact  on  Federal  lands  has  been 
addressed  by  Ohio.  The  Director  has 
determined  that,  excluding  the  deferred 
issues,  the  proposed  changes  to  Ohio's 
staffing  do  not  make  the  Ohio  program 
incapable  of  meeting  the  requirements 
of  its  approved  program.  No  revisions  to 
the  OSM-Ohio  Cooperative  Agreement 
are  therefore  necessary-. 

7.  OCSEA  identified  a  variety  of 
unresolved  program  issues  raised  in 


past  OSM  oversight  reports  on  the  Ohio 
program.  These  unresolved  issues 
concerned  required  enforcement 
actions,  alternative  enforcement, 
alternative  bonding  systems.  AVS 
checks  and  permit  blocking,  exploration 
operations  and  notices  of  intent  to 
explore,  and  extensions  and  abatement 
actions.  The  Director  concurs  that  recent 
annual  oversight  reports  have  indicated 
some  unresolved  issues  with  the  Ohio 
program.  However,  the  Director  finds   - 
that  the  causes  of  these  unresolved 
issues  are  not  related  to  staff  shortage. 
The  Director,  therefore,  finds  that 
approval  of  PA  63  will  not  exacerbate 
unresolved  issues  which  OSM  is  now 
addressing  through  normal  program 
oversight.  The  Director  does  not  agrtiti 
with  the  commenter  that  recall  of  the 
abolished  positions  is  essential  to 
accomplish  adequate  program 
enforcement  of  Ohio's  mining  law  since 
the  Director  has  concluded  that  ('\en 
with  the  staff  reductions.  Ohio  will  be 
able  to  implement,  administer,  and 
enforce  its  approved  program. 

8.  OCSEA  noted  several  program  areas 
which  it  believes  are  interrelated  with 
or  will  be  impacted  by  PA  63.  These 
areas  include: 

— AML's  Waste  Tire  Disposal.  Oliiahas  not 
submitted  this  initiative  Ht  OSM  as  an 
amrndmcnt.  Thcrofore,  it  is  premature  to 
discuss  this  initiative  at  this  time. 

— Inspection  frequency.  Inspection  fn^quency 
is  discussed  in  Director's  Finding  C 

— Added  inspection  responsibilities  from  the 
decentralization  of  bond  forfeitures.  Tht^se 
added  inspection  responsibilities  are 
discussed  in  Din^ctor's  Finding  F 

— Ohio's  ability  to  complete  all  bond 
forfeitures  in  a  timely  manner-Thi^  issm- 
is  not  related  to  staff  shortage.  Ohio's 
ability  to  implement,  administer,  and 
enforce  its  program  is  discussed  by  the 
Director  in  comment  No.  7  above. 

— Adequate  public  service  and  costs  of 
moving  and  rf^location.  OCSEA  has 
acknowledged  that  these  are  not  cum;nt 
problems. 

— Increases  in  management  staff.  OSM  does 
not  have  information  to  confirm  (X^SEA's 
allegation.  As  long  as  Ohio  has  adequate   - 
staff  to  support  its  program.  Ohio  has  the 
flexibility  to  increase  its  manag(nncnt  staff 

-     OCSEA  also  noted  that  Ohio 
initiatives  such  as  "Let's  See  Trees." 
"Pro  H>0,"  and  "Be  Kind.  Remine"  may 
have  taken  needed  resources  away  from 
regulatory,  permitting,  and  AML  needs. 
Although  Ohio's  rules  provide  for 
aiithorization  to  conduct  coal  mining  on 
previously  mined  areas,  Ohio  has  not 
approved  any  remining  applications. 
Tlie  Director  has  no  reason  to  believe 
that  Ohio's  initiatives  negatively  impact 
on  its  program.  OSM's  annual  reports 
have  not  found  that  diversion  of 
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program  resources  to  these  initiatives  is 
a  program  deficiency. 

OCSEA  has  ackjiowledged  that  issues 
raised  in  OSM's  annual  repKJrt  on  the 
processing  of  exploration  applications 
and  notices  of  intent  to  explore  were  not 
related  to  staffing  by  Its  quote  of  Ohio's 
intent  to  revise  and  clarify  existing 
policy.  The  Director  agrees  with 
OCSEA's  characterization  that  these 
issues  were  not  related  to  the  reduction 
in  Ohio's  staff. 

9.  OCSEA  commented  that  OSMs 
Evaluation  Year  1992  report  states  that 
Ohio  demonstrated  to  OSM  that  no 
significant  staff  reductions  were 
expected.  The  Director  agrees  with  this 
statement  and  notes  that  at  the  time  of 
the  Evaluation  "yearl992  report,  Ohio 
did  not  anticipate  major  staffing 

-changes.  However.  Ohio  subsequemly" 
decided  that  reductions  in  its  approved 
level  of  staffing  were  necessary.  Under' 
section  503(a)(3)  a  State  regulatory 
authority  can  modify  its  approved  level 
of  staffing  as  long  as  it  has  sufficient 
administrative  and  technical  personnel 
to  regulate  mining  in  accordance  with 
the  Act.  The  Director  finds  that  the 
approval  of  PA  63  will  not  diminish 
Ohio's  ability  to  continue  to  efficiently 
and  effectively  conduct  its  approved 
program. 

10.  OCSEA  comnrented  that  Ohio's 
staff  reductions  will  cause 

.   implementation  problems  of  OSM's 
REG-8  State  Oversight  Program.  The 
Director  disagrees  with  this  comment. 
OSM's  uses  its  Directives  System  to 
promulgate  official  policy  and 
procedures  to  all  OSM- personnel. 
Specifically.  REG-8  apphes to  all    ' 
persons  and  OSM  organizational  units 
involved  in  oversight  of  State  regulatory 
and  State  and  Tribal  Abandoned  Mine 
Land  Reclamation  programs.  Therefore, 
REG-8  is  only  binding  on  OSM  and 
places  no  responsibilities  on  the  Ohio 
program. 

11.  OCSEA  noted  that  the  number  of 
geologists  used  to  review  the  hydrology 
portion  of  applications  has  been 
reduced  by  50  percent.  OCSEA  has 
concerns  with  Ohio's  meeting  potenttal  - 
requirements  of  the  Federal  government 
as  a  result  of  hydrology  oversight.  As 
discussed  in  Director's  Finding  B,  there 
has  been  a  decrease  in  the  number  of 
permitting  actions  and  an  increase  in 
the  Industrial  Minerals  Section.  The 
Director  finds  that  the  approval  of  PA  63 
will  not  affect  Ohio's  ability  to  continue 
1o  efficiently  and  effectively  conduct  its 
approved  program. 

12.  OCSEA  commented  that  OSM's 
Evaluation  Year  1992  report  indicated 
that  Ohio's  rate  of  citation  of  violations 
is  a  stated  concern  of  OSM  relative  to 
Ohio's  enforcement  program.  The 


Director  agrees  with  the  commenter  that 
uncited  violations  continueto  be  a 
problem  in  Ohio.  To  address  this 
problem,  Ohio  and  OSM  formed  a  joint 
team  in  1993  (after  Ohio's  staff 
reorganization)  to  study  the  issue  of 
uncited  violations  and  to  make 
recommendations  in  the  first  draft  of  the 
■^  1994  Annual  Evaluation  Report 
(Administrative  Record  No.  OH-2047). 
The  team  did  not  find  that  a  shortage  of 
Ohio  inspectors  was  a  cause  of  the 
uncited  violations.  The  team  did 
recommend  better  time  management  by 
_Ohio's  24  reclamation  inspectors  but 
did  not  find  that  additional  inspectors 
must  be  hired.  Therefore,  the  Director 
has  concluded  that  OSM  and  Ohio  can 
effectively  resolve  the  issue  of  uncited 
violations  under  the  staffing  structure 
proposed  by  Ohio  in  PA  63. 

13.  OCSEA  noted  that,  even  though 
the  permitting  statistics  have  dropped, 
the  number  of  applications  received  is 
stiil  comparable  to  the  past  3  years. 
Information  held  by  both  OSM  and  Ohio 
does  not  support  OCSEA's  conclusion 
and  OSM  is  unaware  of  any 
documentation  to  support  this 
statement. 

Comments  were  also  received  from 
Howard  R.  Fauss,  P.E.  Mr.  Fausss 
comments  concern  the  proposed 
abolishment  and  restructuring  of  the 
regulatory  and  AML  engineering  staff 
positions.  Since  the  Director  is  deferring 
his  decision  on  these  portions  of  PA  63, 
Mr.  Fauss's  comments  will  not  be 
discus.sed  in  this  document  but  will  be 
discussed  in  the  final  rule  on  the 
deferred  engineering  portions  of  the 
amendment. 

Comments  were  received  from-the 
Ohio  Historic  Preservation  Office 
(OHPO).  The  OHPO  did  not  object  to  the 
proposed  amendment.  Rather  the  OHPO 
was^oncemed  that,  due  to  the  proposed 
reorganization  and  staffing  reduction, 
the  Division  of  Reclamation  will  be  able 
to  carry  out  its  responsibilities  under 
Sections  106  and  110  of  the  National 
Historic  Preservation  Act. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll){i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  intere.st  in  the  Ohio  program. 
The  U.S.  Department  of  Labor,  Mine 
Safety  and  Health  Administration, 
responded  without  comment. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 


water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C,  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  Ohio 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
OSM  solicited  comments  on  the 
proposed  amendment  from  EPA 
(Adnnnistrative  Record  Nos.  OH-1849 
and  OH-1975).  By  letter  dated  April  20. 
W93  (Administrative  Record  No.  OH- 
1868),  EPA  commented  that  a  decrease 
'    in  staffing^ levels  may  possibly  lead  to 
adverse  water  quafity  impacts  if  there  is 
a  decrease  in  oversight  of  the  regulated 
community.  At  this  time,  the  Director  is 
not  aware.that  the  water  quality  is 
affected  by  the  staffing  reductions.  OSM 
through  its  normal  oversight  process 
will  insure  that  Ohio  is  able  to  continue 
to  efficiently  and  effectively  condurt  its 
approved  programs. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Ohio  on 
March  15,  1993,  and  as  clarified  on  June 
16,  1993,  December  6, 1993,  and  April 
21,  1994.  The  Director  defers  de<:ision 
on  the  regulatory  engineering  portion  of 
the  amendment,  as  discussed  above  in 
the  three  findings  in  Section  G. 

The  Federal  regulations  at  30  CFR 
Part  935  codifying  decisions  concerning 
the  Ohio  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformitv  with  the 
Federal  standards  without  undue  delay 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCR.^  unless  the  State  progrrmi 
is  approved  by  the  Secretary.  Similariv. 
30  CFR  732.1 7(a)  requires  that  any      ' 
alteration  of  an  approved  State  program 
be  submitted  to  OS.M  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the  Ohio 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  OSM,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials.. 
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and  will  require  the  enforcement  by 
Ohio  of  only  such  provisions. 

VL  Prooedaral  DetenniaatiMS 

Executive  Order  No.  12866 

This  rule  is  exempted  firom  review  by 
the  Office  of  Management  and  Budg^ 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review),  (See 
also  PubUc  Comments.) 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  re\'iews  required  by 
section  2  of  ExecutiN'e  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  tb)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  ameridments 
submitted  by  the  States  must  be  based 
solely  on  a  determirwtion  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
Parts  730.  731  and  732  have  been  n>€<. 
(See  also  Public  Comments.) 

National  Eniironmental  Policy  Act 

No  enviroomental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  {30  U.S.C  1292(d)j 
provides  that  agency  decisions  on 
proposed  State  regulatory  pro-am 
provisions  do  not  constitute  maior 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.) 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


significant  economic  efiect  upon  a 
substantial  nomber  of  sxnail  entities. 
Hence,  this  rule  vriil  ensure  th^  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact  the 
Department  relied  upon  the  data  and 
assumptions  for  the  corresponding 
Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  93S 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  1«,  1994. 
Tim  L.  Dieringer. 

Acting  Assistant  Director.  Enstem  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  ciution  for  Part  935 
continues  to  read  as  Ibllours: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  935.15  is  amended  by 
adding  paragraph  (sss)  to  read  as 
follows: 

§935.15    Approval o( regutatory program 

dllHH^QfnonCB* 

*  •  •  •  • 

(sss)  The  following  amendment  to  the 
Ohio  regulatory  proigram.  as  submitted 
to  OSM  on  March  15, 1993,  and 
clarified  on  )une  18. 1993,  December  6, 
1993,  and  April  21. 1994.  is  appTO\'ed. 
effective  September  1.  1994:  Program 
Amendment  Number  63  which  reduces 
and  reorganizes  approved  staffing 
levels.  Action  is  deferred  on  the 
engineering  portion  of  the  amendment 
until  after  Ohio  has  completed  the 
reorganization  and  resubmitted  the  final 
staffing  configuration  to  OSM. 

IFR  Doc.  94-21583  Filed  8-31-94;  B.-45  am) 
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DEPAPTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CF«  Part  552 

Operation  ami  Use  of  Fort  Moorx>e,  VA 
Fishing  Facilities 

AOe»*Ct:  Department  of  the  Army.  DOD. 
ACnOM:  Interim  rule. 

SUMMARY:  This  action  prescribes 
policies  and  procedures  and  assigns 
responsibilities  for  the  operation  and 


use  of  Fort  Monroe.  VA  filing  facilities 

by  all  personnel  (military  and  civilian 

residents  of  and  visitors  to  tiM  State  of 

Virginia). 

DATES:  This  interim  rute  is  effective 

September  1. 1994.  However,  comments 

will  continue  to  be  received  \mtil 

October  3. 1994. 

ADDRESSES:  Directorate  of  Community 

and  Family  Activities  (DCFA).  Fort 

Monroe.  VA  2365 1-6000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Vivian  Carpenter  or  Mr.  John  Pabst  IIL 

telephone:  (804)  727-4004. 

SUPPLEMENTARY  MFOWMATION: 

Executive  Order 

This  interim  rule  is  not  affected  by 
Executive  Order  12291. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  A<;t  has  no 
bearing  on  this  interim  rule. 

Paperwork  Reduction  Act 

This  interim  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act 

List  of  Subjects  in  32  CFR  Part  552 

Civilian  personnel.  Government 
employees.  Military  personnel. 

Accordingly.  32  CFR  Part  552. 
Subpart  N  is  added  to  read  as  follows: 

PART  552— {AMENDED] 

Subpart  N— Operation  and  Uea  o1  Fort 
Monroe,  Vtr^n«a  FtaMtig  FacWties 

Sec, 

552.180  Purpose. 

552.181  ApplicabiUty. 

552.192  Refereooa*. 

552.193  R»spoasit)ilities. 

552.184  Policy. 

552. 185  EiigibilMy. 

Authority:  10  VS.C.  Chapter  27;  16  U.SvC 
470.  J531-1S43;  18  US.C.  1362;  SO  liSC 
797. 

Subpart  N — Operation  and  Use  of  Fort 
Momoe,  Vkginia  Fishing  Facilities 

§552.180    PuqMMe. 

This  subpart  prescribes  policies  and 
procedures  for  the  operation  and  use  of 
fishing  facilities  located  at  Fort  Monroe, 
Virginia. 

§552.1«1     AppMcabiNty. 

This  subpart  applies  to  all  personnel 
to  include  military  and  civilian 
personnel  assigned  to  Fort  Monroe, 
residents  and  visitors  to  the  State  of 
Virginia  who  utilize  the  fishing  facilities 
located  at  Fort  Monroe. 

§552.182    RetoFencM. 

Publications  referenced  in  this  section 
may  be  reviewed  in  the  Office. 


Directorate  of  Community  and  Family 
Activities,  Fort  Monroe.  Virginia. 

(a)  AR  215-1,  Administration  of  Army 
Morale,  Welfare,  and  Recreation 
activities  and  Non  appropriated  Fund 
Instrumentalities,  February  20.  1984. 

(b)  Fort  Monroe  Vehicle  Code. 

(c)  Codes  of  Virginia  S  28.1-48(c). 

S  28.1-174,  28.1-187,  and  S  28.2-302.1- 
9. 

(d)  Virginia  Marine  Resources 
Commission  (VMRC)  regulations. 

(e)  Department  of  Defense  (DD)  Form 
1JJ05.  United  States  District  Court 
Violation  Notice. 

(f)  Fort  Monroe  Fishing  Map 
(Appendix  A  to  this  subpart). 

§552.183    Responsibilities. 

(a)  Director  of  Community  and  Family 
Activities  (DCFA)  is  responsible  for  the 
overall  operation  of  the  installation 
fi.shing  program. 

(b)  Directorate  of  Installation  Support 
is  responsible  for — 

(1)  Trash  and  debris  disposal. 

(2)  Real  property  facility  maintenance 
and  repair. 

(.3)  Periodic  hosing  of  all  piers,  as 
required. 

(«:)  The  Directorate  of  the  Provost 
Marshal  (DPM)  will— 

(1)  Enforce  this  subpart  and  all  other 
policies  imposed  by  the  Fort  Monroe 
Installation  Commander  and  state  and 
federal  fishing  regulations. 

(2)  Open  and  close  fishing  areas  in 
accordance  with  this  subpart.  Seasonal 
safety  factors  and  ongoing  ceremonies 
will,  at  times,  delay  opening  of  fishing 
areas. 

(3)  Issue  DD  Form  1805  for  violations, 
as  appropriate. 

§552.184    Policy. 

(a)  Fort  Monroe  fishing  facilities  are 
available  for  use  by  authorized 
personnel  on  a  daily  basis. 

(b)  Direct  requests  for  information 
and/or  assistance  to  the  Outdoor 
Recreation  Office  at  commercial  (804) 
727-4305  or  (804)  727-2384. 

(c)  Personal  equipment  restrictions  on 
all  piers  located  on  Fort  Monroe  are  as 
follows: 

(1)  Two  fishing  rods  per  person,  18 
years  of  age  and  older,  one  fishing  rod 
per  person,  under  18  years  of  age. 

(2)  Dip  nets  with  handles  exceeding  4 
feet  in  length  are  prohibited  on  all  piers 
at  Fort  Monroe. 

(3)  Personnel  using  cast  nets  to  catch 
food  fish  must  have  a  current  state  cast 
net  license  in  their  possession. 

(4)  Personnel  are  authorized  to  take  or 
catch  crabs  with  one  crab  trap  or  crab 
pot  per  person  from  Fort  Monroe  piers. 

(d)  Saltwater  fishing  licenses.  Persons 
ages  16  through  64,  fishing  with  a  rod 


and  reel,  or  any  other  fishing  device,  in 
Virginia's  portion  of  the  Chesapeake  Bay 
or  in  saltwater  or  tidal  tributaries 
require  a  saltwater  fishing  license.  Refer 
to  the  1994  Virginia  Freshwater  and 
Saltwater  Fishing  Regulations  booklet 
for  exemptions  and  fee  information. 
This  booklet  is  available  at  the  Outdoor 
Recreation  Office,  Building  165,  Fort 
Monroe. 

(e)  In  accordance  with  Codes  of 
Virginia  S 28.1-174  and  S  28.1-165, 
persons  without  a  license  to  take  crabs 
will  be  permitted  to  take  or  catch  1 
bushel  of  hard-shell  crabs  and  2  dozen 
peeler  crabs  per  day,  per  household.  A 
first  violation  of  any  regulation  under 
the  Code  of  Virginia  in  regards  to 
fishing,  crabbing,  etc.,  is  a  Class  3 
misdemeanor;  second  or  subsequent 
violations  of  these  provisions  is  a  Class 
1  misdemeanor  in  accordance  with 

S  28.2-903,  Code  of  Virginia. 

(f)  All  patrons  are  responsible  for  the 
conduct  of  their  family  members  and 
guests.  They  are  also  responsible  for  the 
proper  disposal  of  all  personal  refuse 
into  the  proper  receptacles.  Refuse  such 
as  seaweed,  leftover  bait,  unwanted  fish, 
(j-abs,  etc.,  will  NOT  be  left  on  piers  or 
placed  in  trash  receptacles.  All  refuse  of 
this  type  will  be  thrown  overboard. 
However,  it  is  illegal  and  a  violation  of 
existing  law  to  throw  fishing  line,  paper, 
plastic  materials,  and  other  debris  into 
the  water.  Doing  so  may  lead  to  a  fine 

or  imprisonment,  or  both.  All  man-made 
materials  will  be  deposited  in  proper 
trash  receptacles  or  recycled. 

(g)  Cleaning  of  fish  is  not  allowed  on 
Fort  Monroe  piers  and  seawalls. 

(h)  Littering  (to  include  leaving 
seaweed,  bait,  or  fish  on  piers)  i.s 
prohibited.  Failure  to  comply  with 
established  policies  may  result  in  the 
loss  of  installation  fishing  privileges. 

(i)  Children  under  12  years  of  age 
must  be  accompanied  by  a  responsible 
adult  at  all  Fort  Monroe  fishing  piers. 

(j)  The  moat  is  off  limits  to  fishing, 

(k)  The  Fort  Monroe  fishing  map  at 
Appendix  A  to  this  subpart,  visually 
outlines  all  areas  authorized  for  each 
category  of  user.  Copies  of  this  map  are 
available  at  the  Outdoor  Recreation 
Office.  Building  165. 

(I)  In  accordance  with  the  Directorate 
of  Provost  Marshal,  police  officers  from 
the  Virginia  Marine  Resources 
Commission  (VMRC)  will  enforce 
VMRC  fishing  regulations  at  Fort 
Monroe  fishing  areas. 

§552.185    Eligibility. 

The  following  personnel  are 
authorized  to  fish  on  Fort  Monroe: 

(a)  Active  duty  and  retired  military 
personnel,  their  family  members,  and 
Department  of  Defense  civilian 


employees,  as  specified  on  the  fishing 
map  at  Appendix  A  to  this  subpart. 

(d)  All  other  personnel,  as  specified 
on  the  fishing  map  at  Appendix  A  to 
this  subpart. 
Kenneth  L.  Denton, 
Army  f  edera/  Register  Liaison  Officer 
IFR  Doc.  94-21608  Filed  8-31-94;  845  iimj 
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Department  of  the  Navy 

32  CFR  Part  776 

Judge  Advocate  General's  Instruction 
5803.1  A;  Professional  Conduct  of 
Attorneys  Practicing  Under  the 
Supervision  of  the  Judge  Advocate 
General 

AGENCY:  Department  of  the  Naw,  DOD. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  sets  forth 
regulations  concerning  the  professional 
conduct  of  attorneys  practicing  law 
under  the  supervision  of  the  Judge 
Advocate  General  of  the  Navy.  This  rule 
is  being  published  to  codify  the  Judge 
Advocate  General's  Instruction  5803. lA. 
Professional  Conduct  of  Attorneys 
Practicing  Under  the  Supervision  of  the 
Judge  Advocate  General. 
EFFECTIVE  DATE:  September  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
CAPT  P.W.  Kelley.  Office  of  the  Judge 
Advocate  General,  Administrative  Law- 
Division,  200  Stovall  Street,  Alexandria. 
VA  22332-2400.  Telephone:  (703)  614- 
1781. 

SUPPLEMENTARY  INFORMATION:  This  part 
establishes  policy,  assigns 
responsibilities,  and  prescribes 
procedures  for  attorneys  practicing  law 
under  the  supervision  of  the  Judge 
Advocate  General  (JAG)  for  relations 
with  non-DOD  civilian  counsel, 
petitions  for  outside  law  practice  of 
naval  service  attorneys,  and  a 
description  of  the  complaint  processing 
procedure.  This  part  ensures  that 
attorneys  practicing  law  under  the 
supervision  of  the  JAG  will  be  provided 
with  rules  of  professional  conduct  with 
which  they  must  comply  in  order  to 
remain  in  "good  standing.'  Although 
the  rules  of  professional  conduct  do  not 
apply  to  nonlawyers,  they  do  define  the 
type  of  ethical  conduct  that  the  public 
and  the  rnilitar>^  community  have  a  right 
to  expect  not  only  of  lawyers  but  also 
of  their  nonlawyer  employees.  It  has 
been  determined  that  invitation  of 
public  comment  on  these  changes  to  the 
Department  of  the  Navy's  implementing 
instruction  prior  to  adoption  would  be 
impractical  and  unnecessary,  and  is 
therefore  not  required  under  the  public 
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rule-making  provisions  of  32  CFR  parts 
336  and  701.  interested  persons. 
howe\'er,  are  invited  to  comment  in 
uTiting.  Written  comments  received  u-ill 
be  considered  in  making  amendments  or 
revisions  to  32  CFR  part  776  or  the 
naval  instruction  upon  which  it  is 
based.  It  has  been  determined  that  this 
final  rule  is  not  a  major  rule  within  the 
criteria  specified  in  Executive  Order 
12291  and  does  not  have  substantial 
impact  on  the  poUic.  This  submissioo 
is  a  statement  of  policy  and  as  such  can 
be  effective  upon  publication  in  the 
Federal  Register. 

List  of  Subjects  in  32  CFR  Part  776 

Conflicts  of  interests.  Lawyers.  Legal 
services.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
Preamble,  part  776  is  added  to  32  CFR 
chapter  VI  to  read  as  folkms: 

PART  776— PROFCSSIONAL 
CONDUCT  OF  ATTORNEYS 
PRACTIC4NG  UNDER  THE 
SUPERVISION  OF  THE  iUOGE 
ADVOCATE  GENERAL 

Subpart  A— General,  Preamt>»e  and 
Premises 

.  Sec. 

7761  Purpose. 

776.2  Applicability.- 
776. T  Polic>-. 

776.4    Attorney-dient  rplatHxi^ip-s 

776.3  Judicial  conduct 

776.6  Conflict 

776. 7  Report  i  ng  roqu  iroraents. 

776.8  Profpssional  Responsibility 
Committee. 

■776.9    Rules  Counsel. 
776.10    Informal  etiiics  ad%ioe. 
776!  11     Outside  part-time  practice  of  law 

776.1 2  .Maintenance  of  files. 

776.13  Preamble. 

776.14  Premises. 
776.15-776.19     lReser\odl 

Subpart  B— Rules 

776.20  Competence. 

776.21  Establishment  and  scope  of 
representation. 

776.22  Diligence. 

776.23  CommunitatJon. 

776.24  Fees. 

776.25  Confidentiality  of  information. 
776^26    Conflict  of  interests.  General  rule. 
776^27    Conflict  of  interests:  Prohibited 

transactions. 
77628    Conflict  of  interests:  Former  client. 

776.29  Imputed  disqualification:  (ieneral 
rule. 

776.30  Successive  governtneot  and  private 
employment. 

776.31  Former /udge  or  arbitrator. 

776.32  Department  of  the  Navy  as  client. 

776.33  Client  under  a  disabili^ 

776.34  Safek«eping  property. 

776.35  Declining  or  terminatiog 
representatioa. 

776.36  A<hi9or 


776.37  Mediation. 

776.38  Evaluation  for  use  by  third  persons. 

776.39  Meritorious  daims  and  contentions. 

776.40  Expediting  litigation. 
7  76. 4 1    Candor  and  obligations  toward  the 

tribunal. 

776.42  Fairness  to  oppoi:iog  party  and 
counsel. 

776.43  Impartiality  and  docorutn  of 
tribunal. 

776.44  Extra-tribunal  statements. 

776.45  ludge  advocate  as  witness. 

776.46  Special  responsibilities  of  a  truil 
counsel. 

776.47  Advocate  in  nonadJudicaUve 
proceedings. 

776.48  Truthfulness  in  statements  to  others 
776.4^    Communication  with  person 

represented  by  counsel. 

776.50  Dealing  with  an  unrepresented 
person. 

776.51  Respect  for  rights  of  third  persons 

776.52  ResponsibilitJes  of  the  ^udge 
advocate  general  and  supervisory  tudsf 
adx'ocates. 

776.53  Responsibilities  of  a  subordinate 
judge  advocate. 

776.54  Responsibilities  regarding 
nonlawyer  assistants. 

776.55  Professional  indepeodence  of  u 
judge  advocate. 

776.56  Unauthorized  practice  of  law 
776.57-776.65     IReservedl 

776.66  Bar  admission  and  disciplinary 
matters. 

776.67  ludicial  and  legal  officials 

776.68  Reporting  professional  misconduct 

776.69  Misconduct. 

776.70  Jurisdiction. 
776.71-776.75    IResen-^dl 

Subpart  C—'Comp4aint  Processing 
Procedures 

776.76  Policy. 

776.77  Related  investigatioos  ai>d  j<:tions. 

776.78  Informal  complaints. 

776.79  The  complaint. 

776.80  Initial  screening  and  Rules  Counsel 

776.81  Charges. 

776.82  Preliminary  inquiry 

776.83  Ethics  investigation 

776.84  Action  by  JAG. 

776.85  Finality. 

776.86  Report  to  bar, 
776.87-776.89     (Reservedl 

Subpart  D— Outside  Part-Time  t^w  Practice 
of  Naval  Service  Attorneys 

776.90  Background. 

776.91  Definition. 

776.92  Policy. 

776.93  AcUon. 

776.94  KevalidaUoii. 

776.95  Relations  with  non-DOD  civilian 
counsel. 

Authority:  10  LI.S.C  826.  827;  Manual  for 
Courts-Martial  United  States,  1984;  Secretary 
of  the  Na\-y  Instruction  5430  27 A. 
Responsibility  of  the  Judge  Advocate  General 
for  Supcr\-isioo  of  Certain  Legal  Sn-Tvices; 
U.S.  Na\7  Rfigulatiotis.  1990 


Subpart  A— General,  Preamble  aiYd 
Premises 

§776.1    Purpose. 

In  furtherance  of  the  authority 
citations  jwhich.  if  not  found  in  tocal 
libraries,  are  available  irata  the  Office  of 
the  Judge  Advocate  General 
(Administrative  Law  Divisioii).  200 
Stovall  Street,  Alexandria,  VA  22332- 
2400),  which  require  the  fudge 
Advocate  General  (}AG)  to  sup«%ise  the 
performance  of  legal  services  under  his 
cognizance  throughout  the  Department 
of  the  Navy  (DON),  this  part  is 
promulgated — 

(a)  To  establish  Rules  of  Professional 
Conduct  for  DON  civilian  and  military 
attorneys  practicing  under  the 
super\'ision  of  lAG; 

(b)  To  promulgate  procedures  for 
receiving,  processing,  and  taking  action 
on  complaints  of  professional 
misconduct  made  against  attorneys 
practicing  under  the  supervision  of  }AC, 
or  certified  by  JAG  under  articles  26(b) 
or  27(b)  of  the  Unifonn  Code  of  Military 
Justice  (UCMJ)  (10  U.S.C.  826(b). 
827(b)):  and 

(c)  To  prescribe  limitations  on.  and 
procedures  for.  processing  requests  to 
engage  rn  the  part-time  outside  practice 
of  law  by  DON  judge  advocates  or 
civilian  attorneys  under  the  super\isidn 
of  JAG. 

§776.2    AppllcabUity. 

(a)  This  part  defines  the  professional 
ethical  obligations  of.  and  applies  to: 

(1 )  Attorneys: 

(i)  Certified  by  JAG  under  the 
provisions  of  article  27(h).  UCMJ.  10 
U.S.C.  827(b); 

(ii)  Designated  by  JAG  as  legal 
assistance  attorneys; 

(iii)  Who  practice  within  DON  and 
who  are  certified  under  article  27(b). 
UCMJ.  10  U.S.C.  827tb).  Or  who  are 
designated  as  a  legal  assistance  attorney 
by  the  Judge  Advocate  General/Chief 
Coimsel  of  another  armed  force,  or  both; 
and 

(2)  Who  are  not  certified  in 
accordance  with  article  27(bV  UCM^.  10 
U.S.C.  827(b),  or  designated  as  a  legal 
assistance  attorney,  but  who  practice 
under  the  supervision  of  JAG. 

(3)  Military  trial  and  appellate  judges 
who  practice  or  perform  legal  ser\'ices 
under  the  cognizance  of  JAG. 

(4)  Reserve  judge  ad\t)cates  of  the 
Navy  or  Marine  Corps  on  active  duty, 
extended  active  duty,  active  duty  for 
training,  inactive  duty  for  training,  or 
when  performing  duties  subject  to  the 
supervision  of  JAG.  Subpart  D  of  this 
part.  hou'e\'er,  does  not  apply  to  Reserve 
judge  advocates  unless  they  serve  on 
active  duty  for  more  than  .tO 
consecutive  days. 


(5)  DON  civilian  counsel  practicing 
under  the  supervision  of  JAG. 

(6)  Civilian  counsel  representing 
individual  members  of  the  naval  service 
in  any  matter  for  which  JAG  is  charged 
with  supervising  the  provision  of  legal 
services  including,  but  not  limited  to. 
courts-martial,  administrative  boards, 
and  disability  evaluation  proceedings. 
Subpart  D  of  this  part,  however^does 
not  apply  to  such  counsel. 

(b)  Although  subpart  B  of  this  part 
does  not  apply  to  nonlawyers,  the  rules 
in  that  subpart  do  define  the  type  of 
ethical  conduct  that  the  public  and  the 
military  community  have  a  right  to 
expect  not  only  of  lawyers  but  also  of 
their  nonlawyer  employees  and 
associates  in  all  matters  pertaining  to 
professional  conduct.  Accordingly, 
subpart  B  shall  serve  as  models  of 
ethical  conduct  forlhe  following 
personnel  when  involved  with  the 
delivery  of  legal  services  under  the 
purview  of  JAG — 

(1)  Navy  legalmen  and  Marine  Corps 
legal  administrative  officers  and  legal 
service  specialists; 

(2)  Limited  duty  officers  (law);  . 

(3)  Legal  interns;  and 

(4)  Civilian  support  personnel 
including  paralegals,  legal  secretaries, 
legal  technicians,  secretaries,  court- 
reporters,  and  others  holding  similar 
positions.  Attorneys  who  supervise 
nonlawyer  employees  are  responsible 
for  their  ethical  conduct  to  the  extent 
provided  for  in  §  776.54. 

§776.3    Pdtey. 

(a)  DON  judge  advocates  and  civilian 
attorneys  to  whom  this  part  applies 
shall  maintain  the  highest  standards  of 
professional  ethical  conduct.  Loyalty 
and  fidelity  to  the  United  States,  to  the 
law,  to  clients  both  institutional  and 
individual,  and  to  the  rules  and 
principles  of  professional  ethical 
conduct  set  forth  in  subpart  B  of  this 
part  must  come  before  private  gain  or 
personal  interest. 

(b)  Subpart  B  and  related  procedures 
set  forth  herein  concern  matters  solely 
under  the  purview  of  JAG.  Whether 
conduct  or  failure  to  act  constitutes  a 
violation  of  the  duties  imposed  by  this 
part  is  a  matter  within  the  sole 
discretion  of  JAG  or  officials  authorized 
to  act  for  JAG.  The  subpart  B  rules  are 
not  substitutes  for.  and  do  not  take  the 
place  of,  other  rules  and  standards 
governing  DON  personnel  such  as  the 
Government  rules  of  ethical  conduct, 
the  Code  of  Conduct,  the  Uniform  Code 
of  Military  Justice,  and  the  general 
precepts  of  ethical  conduct  to  which  all 
officers  of  the  Navy  and  Marine  Corps 
are  expected  to  adhere.  Similarly,  action 
taken  pursuant  to  this  part  is  not 


supplanted  or  barred  by,  and  does  not 
supplant  or  bar,  the  following  action 
ft-om  being  taken  by  authorized  officials, 
even  if  the  underlying  misconduct  is  the 
same — 

(1)  I*unitive  or  disciplinary  action 
under  the  UCMJ;  or 

(2)  Administrative  action  under  the 
Manual  For  Courts-Martial  or  U.S.  Navy 
Regulations,  1990,  or  under  other 
applicable  authority. 

§776.4    Attomey-cHent  relattonshlps. 

(a)  The  executive  agency  to  which 
assigned  (DON  in  most  cases)  is  the 
client  served  by  each  DON  civilian 
attorney  or  judge  advocate  unless 
detailed  to  represent  another  client  by 
competent  authority.  Specific  guidelines 
are  contained  in  §  776.32. 

(b)  DON  judge  advocates  and  civilian 
attorneys  will  not  establish  attorney- 
client  relationships  with  any  individual 
unless  detailed,  assigned,  or  otherwise 
authorized  to  do  so  by  competent 
authority. 

(c)  Employment  of  non-IX)N  civilian 
counsel  by  an  individual  client  does  not 
alter  the  resfwnsibilities  of  a  DON  judge 
advocate  or  civilian  attorney  to  that 
client.  Sf>ecific  guidance  is  set  forth  in 
§  776.95. 

§  776.5    Judicial  conduct. 

To -the  extent  that  it  does  not  conflict 
with  statutes,  subpart  B  of  this  part,  or 
regulations  of  the  sort  mentioned  in 
§  776.3(b),  the  American  Bar 
Association's  Code  of  Judicial  Conduct 
apphes  to  all  military  and  appellate 
judges  and  to  all  judge  advocates  and 
other  attorneys  performing  judicial 
functions  under  JAG  supervision  within 
the  Department  of  the  Navy. 

§776.6    Conflict 

To  the  e.xtent  that  a  conflict  exists 
between  subpart  B  of  this  part  and  the 
rules  of  other  jurisdictions  that  regulate 
the  professional  conduct  of  attorneys, 
subpart  B  of  this  part  will  govern  the 
conduct  of  attorneys  engaged  in  legal 
functions  under  JAG  supervision. 

§776.7    Reporting  requirentents. 

Individuals  subject  to  this  part  shall 
promptly  report  to  the  Rules  Counsel 
(see  §  776.9)  discipline  by  another 
jurisdiction  upon  himself,  herself,  or 
another  individual  subject  to  this  part. 

§  776.8    Professional  ResponsibUity 
Committee. 

(a)  Composition.  This  standing 
committee  will  consist  of  the  Assistant 
Judge  Advocate  General  (AJAG)  for 
Military  Justice;  the  Principal  Deputy 
Assistant  Judge  Advocate  General 
(PDAJAG)  (Operations  &  Management); 
the  Chief  Judge.  Navy-Marine  Corps 


Trial  Judiciary;  and  in  cases  involving 
Marine  Corps  judge  advocates,  the 
Deputy  Director,  Judge  Advocate 
Division.  HQMC;  and  such  other 
personnel  as  JAG  from  time-to-time  may 
appoint.  A  majority  of  the  members 
constitutes  a  quorum.  The  Chairman  of 
the  Committee  shall  be  PDAJAG 
(Operations  &  Management).  The 
Chairman  may  excuse  members 
disqualified  for  cause,  illness,  or 
exigencies  of  miUtary  service,  and  may 
request  JAG  to  appoint  additional  or 
alternative  members  on  a  temporary  or 
permanent  basis. 

(b)  Purpose.  (1)  When  requested  by 
JAG  or  by  the  Rules  Counsel,  the 
Committee  will  provide  formal  advisory 
opinions  to  JAG  regarding  application  of 
subpart  B  of  this  part  to  individual  or 
hypothetical  cases. 

(2)  On  its  own  motion,  the  Committee 
may  also  issue  formal  advisory  opinions 
on  ethical  issues  of  importance  to  the 
DON  legal  community. 

(3)  Upon  written  request,  the 
Committee  will  also  provide  formal 
advisory  opinions  to  individuals  subje<,i 
to  this  part  about  the  propriety  of 
proposed  courses  of  action  under 
subpart  B  of  this  part.  If  such  requests 
are  predicated  upon  full  disclosure  of 
all  relevant  facts,  and  if  the  Committee 
advises  thai  the  proposed  course  of 
conduct  is  not  violative  of  subpart  B  of 
this  part,  then  no  adverse  action  under 
this  part  may  be  taken  against  an 
individual  who  acts  consistent  with  the 
Committee's  advice. 

(4)  The  Committee  Chairman  will 
forward  copies  of  all  opinions  issued  by 
the  Committee  to  the  Rules  CounseL 

§  776.9    Rules  Counsel. 

Appointed  by  JAG  to  act  as  a  special 
assistant  for  the  administration  of 
subpart  B  of  this  part,  the  Rules  Counsel 
derives  authority  from  JAG  and,  with 
respect  to  administrative  matters  under 
this  part,  has  "by  direction  "  authority. 
The  Rules  Counsel  shall  cause  opinions 
issued  by  the  Professional 
Responsibility  Committee  of  general 
interest  to  the  DON  legal  community  to 
be  published  in  summarized,  non- 
personal  form  in  suitable  publications. 
Unless  another  officer  is  appointed  by 
JAG  to  act  in  individual  cases,  the 
following  officers  shall  act  as  Rules 
Counsel — 

(a)  In  cases  involving  Marine  Corps 
judge  advocates.  Director.  Judge 
Advocate  Division;  and 

(b)  In  all  other  cases,  Assistant  Judge 
Advocate  General  (Civil  Law). 

§  776.10    Informal  ethics  advice. 

(a)  Advisors.  Judge  advocates  may 
seek  informal  ethics  advice  either  from 
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the  0[AG  officers  named  below  or  from 
their  super\'isory  judge  advocates  in  the 
field.  Within  the  Office  of  the  JAG,  the 
following  officials  are  designated  to 
respond  to  informal,  oral  inquiries 
concerning  this  part  in  the  areas  of 
practice  indicated — 

(1)  Head.  Military  Affairs/Personnel 
l.aw  Branch.  Administrative  Law 
Division:  administrative  boards  and 
related  matters: 

(2)  Deputy  Director.  Criminal  Law 
Division:  military  justice  matters; 

(3)  Deputy  Director.  Legal  A.ssistance 
Division:  legal  assistance  matters;  and 

(4)  Head.  Standards  of  Conduct/ 
Government  Ethics  Branch. 
Administrative  Law  Division:  all  others. 

(b)  Informal  advice.  Informal  ethics 
advice  will  not  be  provided  by  OJAG 
advisors  concerning  matters  currently  in 
litigation. 

(c)  Written  advice.  A  request  for 
informal  advice  does  not  relieve  the 
requestor  of  the  obligation  to  comply 
with  subpart  B  of  this  part.  Although 
DON  judge  advocates  and  civilian 
attorneys  are  encouraged  to  .seek  advice 
when  in  doubt  as  to  their 
re,sponsibilities,  they  remain  personally 
responsible  for  their  professional 
conduct.  If.  however,  a  subordinate 
judge  advocate  acts  in  accordance  with 
a  supervisory  judge  advocate's  written 
and  reasonable  resolution  of  an  arguable 
question,  then  no  adverse  action  under 
this  part  may  be  taken  against  the 
subordinate  judge  advoaite.  JAG  is  not 
bound  by  unwTitten  advice  or  by  advice 
provided  by  nonsuper\'isors. 

§  776. 1 1    Outside  part-time  practice  of  law. 

A  DON  attorney's  primary 
professional  responsibility  is  to  the 
exet:utive  agency  to  which  assigned,  and 
he  or  she  is  expected  to  devote  the 
required  amount  of  effort  and  time  to 
sati.sfactorily  accomplish  assigned 
duties.  The  outside  practice  of  law. 
therefore,  must  be  carefully  monitored. 
Attorneys  to  whom  this  section  applies 
who  wish  to  engage  in  the  part-time, 
outside  practice  of  law  must  first  obtain 
permission  from  JAG.  Details  are 
contained  in  Subpart  D  of  this  part. 

§  776.12    Maintenance  of  files. 

Ethics  complaint  records  and  outside, 
part-time  law  practice  request  files  shall 
be  maintained  by  the  Administrative 
Law  Division.  Office  of  the  Judge 
Advocate  General. 

(a)  Files  shall  be  lalwded  with  the 
name  of  the  individual  against  whom 
complaints  are  made,  or  who  request 
permission  to  engage  in  the  part-time 
outside  practice  of  law.  and  will  contain 
the  request,  complaint,  repvorts  of 


investigation,  related  correspondence, 
and  allied  papers. 

(b)  Requests  for  access  to  such  records 
should  be  referred  to  DA  JAG 
(Administrative  Law  Division).  Office  of 
the  Judge  Advocate  General.  200  Stovall 
Street.  Alexandria.  Virginia  22332- 
2400. 

(c)  Local  command  files  regarding 
complaints  will  not  be  maintained. 
Commanding  officers  and  other 
super\-isory  personnel  may.  however, 
maintain  their  own  personal  files  but 
mu-st  not  share  their  contents  with 
others. 

§776.13    Preamble. 

(a)  Rules  of  Professional  Conduct.  (1) 
A  judge  advocate  in  the  naval  ser\'ice  is 
a  representative  of  clients,  an  officer  of 
the  legal  system,  a  commissioned 
officer,  and  a  public  citizen  who  has  a 
special  responsibility  for  the  quality  of 
justice  and  legal  services  provided  to 
the  Department  of  the  Navy  and  to 
individual  clients.  The  Rules  of  - 
Professional  Conduct  set  out  in  subpart 
B  of  this  part  govern  the  ethical  conduct 
of  naval  judge  advocates  practicing 
under  the  Uniform  Code  of  Military 
Justice,  the  Manual  for  Courts-Martial. 
10  U.S.C.  1044  (Legal  Assistance),  other 
laws  of  the  United  States,  and 
regulations  of  the  Department  of  the 
Navy. 

(2)  The  rules  in  subpart  B  of  this  part 
are  specifically  addressed  to  the 
conduct  of  judge  advocates  but  apply  to 
all  other  lawyers  who  practice  under  the 
supervision  of  the  Judge  Advocate 
General  of  the  Navy.  (Use  of  the  term 
"judge  advocate"  in  subpart  B  applies  to 
all  lawyers  unless  otherwise  indicated.) 

(b)  [Reserved! 

§776.14    Premises. 

(a)  The  rules  in  subpart  B  of  this  part 
are  based  on  the  premises  that  follow. 
The  interpretation  of  subpart  B  of  this 
part  should  flow  from  their  common 
meaning  and  the  comments.  To  the 
extent  that  any  ambiguity  or  conflict 
exists,  subpart  B  of  this  part  should  be 
interpreted  consistent  with  this 
hierarchy  of  premises. 

(1)  Judge  advocates  must  obey  the  law 
and  military  regulations,  and  counsel 
clients  to  do  so. 

(2)  Ethical  rules  must  be  followed. 

(3)  Ethical  rules  should  be  consistent 
with  law.  If  law  and  ethics  conflict,  the 
law  prevails  unless  an  ethical  rule  is 
constitutionally  based. 

(4)  A  judge  advocate  must  protect  the 
legal  rights  and  interests  of  clients, 
organizational  and  individual. 

(5)  The  military  criminal  justice 
system  is  a  truth-finding  process 
consistent  with  constitutional  law. 


(6)  A  judge  advocate  must  be  honest 
and  truthful  in  all  dealings. 

(7)  A  judge  advocate  shall  not  derive 
personal  gain,  other  than  from  the  U.S. 
Government,  from  the  performance  of 
official  duties. 

(8)  A  judge  advocate  shall  maintain 
the  integrity  of  the  legal  and  militar)' 
profe,ssions. 

(b)  [Reserved] 

Subpart  B — Rules 

§  776.20    Competence. 

(a)  Competence.  A  judge  advocate 
shall  provide  competent,  diligent,  and 
prompt  representation  to  a  client. 
Competent  representation  requires  the 
legal  knowledge,  skill,  thoroughness, 
and  expeditious  preparation  reasonably 
necessary  for  representation.  Initial 
determinations  as  to  competence  of  a 
judge  advocate  for  a  particular 
assignment  shall  be  made  by  a 
supervising  judge  advocate  before  case 
or  issue  assignments:  however,  assigned 
judge  advocates  may  consult  with 
supervisors  concerning  competence  in  a 
particular  case. 

(b)  [Reserved] 

§  776.21    Establisliment  and  scope  of 
representation. 

(a)  Establishment  and  scope  of 
representation.  (1)  Formation  of 
attorney-client  relationships  by  judge 
advocates  with,  and  representation  of, 
clients  is  permissible  only  when  the 
judge  advocate  is  authorized  to  do  so  by 
competent  authority. 

(2)  The  subject  matter  scope  of  a  judge  . 
advocate's  representation  will  be 
consistent  with  the  terms  of  the 
assignment  to  perform  specific 
representational  or  advisory  duties.  A 
judge  advocate  shall  inform  clients  at 
the  earliest  opportunity  of  any 
limitations  of  representation  and 
professional  responsibilities  of  the  judge 
advocate  towards  the  client. 

(3)  A  judge  advocate  shall  follow  the 
client's  well-informed  and  lawful 
decisions  concerning  case  objectives, 
choice  of  counsel,  forum,  pleas,  whether 
to  testif>'.  and  settlements. 

(4)  A  judge  advocate's  representation 
of  a  client  does  not  constitute  an 
endorsement  of  the  client's  political, 
economic,  social,  or  moral  views  or 
activities. 

(5)  A  judge  advocate  shall  not  counsel 
or  assist  a  client  to  engage  in  conduct 
that  the  judge  advocate  knows  is 
criminal  or  fraudulent,  but  a  judge 
advocate  may  di.scuss  the  legal  and 
moral  consequences  of  any  proposed 
course  of  conduct  with  a  client,  and 
may  counsel  or  assist  a  client  in  making 
a  good  faith  effort  to  determine  the 


validity,  scope,  meaning,  or  application 
of  the  law. 
(b)  (Reserved) 

§776.22    Diligence. 

(a)  Diligence.  A  judge  advocate  shall 
act  with  reasonable  diligence  and 
promptness  in  representing  a  client,  and 
in  every  case  shall  consult  with  a  client 
as  soon  as  practicable  and  as  often  as 
necessary  upon  being  assigned  to  the 
case  or  issue. 

(b)  [Reserved] 

§  776.23    Communication. 

(a)  Communication.  (1)  A  judge 
advocate  shall  keep  a  chent  reasonably 
informed  about  the  status  of  a  matter 
and  promptly  comply  with  reasonable 
requests  for  information. 

(2)  A  judge  advocate  shall  explain  a 
matter  to  the  extent  reasonably 
necessary  to  permit  the  client  to  make 
informed  decisions  regarding  the 
representation. 

(b)  [Reserved] 

§776.24    Fees. 

In  this  section,  the  term  "judge 
advocate"  refers  only  to  judge  advocates 
and  other  attorneys  employed  by  the 
Department  of  the  Navy.  The  term 
"lawyer"  refers  to  all  other  lawyers 
subject  to  this  subpart  B. 

(a)  Fees.  (1)  A  judge  advocate  shall  not 
accept  any  salary,  fee,  compensation,  or 
other  payments  or  benefits,  directly  or 
indirectly,  other  than  government 
compensation,  for  services  provided  in 
the  course  of  the  judge  advocate's 
government  duties  or  employment. 

(2)  A  judge  advocate  shall  not  accept 
any  salary  or  other  payments  as 
compensation  for  legal  services 
rendered,  by  that  judge  advocate  in  a 
private  capacity,  to  a  client  who  is 
eligible  for  assistance  under  the 
Department  of  the  Navy  Legal 
Assistance  Program,  unless  so 
authorized  by  the  Judge  Advocate 
General.  This  paragraph  (a)(2)  does  not 
apply  to  Reserve  judge  advocates  not 
serving  on  extended  active  duty. 

(3)  A  Reserve  judge  advocate,  whether 
or  not  serving  on  extended  active  duty, 
who  has  initially  represented  or 
interviewed  a  client  or  prospective 
chent  concerning  a  matter  as  part  of  the 
judge  advocate's  official  Navy  or  Marine 
Corps  duties,  shall  not  accept  any  salary 
or  other  payments  as  compensation  for 
services  rendered  to  that  client  in  a 
private  capacity  concerning  the  same 
general  matter  for  which  the  client  was 
seen  in  an  official  capacity,  unless 
authorized  by  the  Judge  Advocate 
General  to  do  so. 

(4)  A  judge  advocate  shall  not  accept 
any  payments  or  benefits,  actual  or 


constructive,  directly  or  indirectly,  for 
making  a  referral  of  a  client. 

(5)  Lawyers  not  employed  by  the 
Federal  Government  may  charge  fees. 
Fees  shall  be  reasonable.  Factors 
considered  in  determining  the 
reasonableness  of  a  fee  include  the 
following: 

(i)  The  time  and  labor  required,  the 
novelty  and  difficulty  of  the  questions 
involved,  and  the  skill  requisite  to 
perform  the  legal  service  properly; 

(ii)  The  likelihood,  if  apparent  to  the 
client,  that  the  acceptance  of  the 
particular  employment  will  preclude 
other  employment  by  the  lawyer; 

(iiij  The  fee  customarily  charged  in 
the  locality  for  similar  legal  services; 

(iv)  The  amount  involved  and  the 
results  obtained; 

(v)  The  time  limitations  imposed  by 
the  client  or  by  the  circumstances; 

(vi)  The  nature  and  length  of  the 
professional  relationship  with  the 
client; 

(vii)  The  experience,  reputation,  and 
ability  of  the  lawyer  or  lawyers 
performing  the  services;  and 

(viii)  Whether  the  fee  is  fixed  or 
contingent. 

(6)  When  the  lawyer  has  not  regulariy 
represented  the  client,  the  basis  or  rate 
of  the  fee  shall  be  communicated  to  the 
client,  preferably  in  writing,  before  or 
within  a  reasonable  time  after 
commencing  in  representation. 

(7)  A  fee  may  be  contingent  on  the 
outcome  of  the  matter  for  which  the 
service  is  rendered,  except  in  a  matter 
in  which  a  contingent  fee  is  prohibited 
by  paragraph  (a)(8)  of  this  section  or 
other  law.  A  contingent  fee  agreement 
shall  be  in  writing  and  shall  state  the 
method  by  which  the  fee  is  to  be 
determined,  including  the  percentage  or 
percentages  that  shall  accrue  to  the 
lawyer  in  the  event  of  settlement,  trial 
or  appeal,  litigation  and  other  expenses 
to  be  deducted  from  the  recovery,  and 
whether  such  expanses  are  to  be 
deducted  before  or  after  the  contingent 
fee  is  calculated.  Upon  conclusion  of  a 
contingent  fee  matter,  the  lawyer  shall 
provide  the  client  with  a  written 
statement  stating  the  outcome  of  the 
matter  and,  if  there  is  a  recover>'. 
showing  the  remittance  to  the  client  and 
the  method  of  its  determination. 

(8)  A  lawyer  shall  not  enter  into  an 
arrangement  for.  charge,  or  collect: 

(!)  Any  fee  in  a  domestic  relations 
matter,  the  payment  or  amount  of  which 
is  contingent  upon  the  securing  of  a 
divorce.or  upon  the  amount  of  alimony 
or  support,  or  property  settlement  in 
lieu  thereof,  or 

(ii)  A  contingent  fee  for  representing 
an  accused  in  a  criminal  case. 


(9)  A  division  of  fee  between  lawyers 
who  are  not  in  the  same  frm  may  be 
made  only  if: 

(i)  The  division  is  in  proportion  to  the 
services  performed  by  each  lawver  or, 
by  written  agreement  with  the  client, 
each  lawyer  assumes  joint  responsibility 
for  the  representation: 

(ii)  The  client  is  advised  of  and  does 
not  object  to  the  participation  of  all  the 
lawyers  involved;  and 

(iii)  The  total  fee  is  reasonable. 

(b)  [Reserved) 

§776.25    Confidentiality  Of  information. 

(a)  Confidentiality  of  infonnation.  (1) 
A  judge  advocate  shall  not  reveal 
information  relating  to  representation  of 
a  client  unless  the  client  consents  after 
consultation,  except  for  disclosures  that 
are  impliedly  authorized  in  order  to 
carry  out  the  representation,  and  except 
as  stated  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section. 

(2)  A  judge  advocate  shall  reveal  such 
information  to  the  extent  the  judge 
advocate  reasonably  believes  necessary 
to  prevent  the  client  from  committing  a 
criminal  act  that  the  judge  advocate 
believes  is  likely  to  result  in  imminent 
death  or  substantial  bodily  harm,  or 
significant  impairment  of  national 
security  or  the  readiness  or  capability  of 
a  military  unit,  vessel,  aircraft,  or 
weapon  system. 

(3)  A  judge  advocate  may  reveal  such 
information  to  the  extent  the  judge 
advocate  reasonably  believes  necessary 
to  establish  a  claim  or  defense  on  behalf 
of  the  judge  advocate  in  a  controversy 
between  the  judge  advocate  and  the 
client,  to  establish  a  defense  to  a 
criminal  charge  or  civil  claim  against 
the  judge  advocate  based  upon  conduct 
in  which  the  client  was  involved,  or  to 
respond  to  allegations  in  any  proceeding 
concerning  the  judge  advocate's 
representation  of  the  client. 

(b)  (Reserved) 

§776.26    Conflict  of  interests:  General  rule. 

(a)  Conflict  of  Interests:  General  rule. 
(1)  A  judge  advocate  shall  not  represent 
a  client  if  the  representation  of  that 
client  will  be  directly  adverse  to  another 
client,  unless: 

(i)  The  judge  advocate  reasonably 
believes  the  representation  will  not 
adversely  affect  the  relationship  with 
the  other  client;  and 

(ii)  Each  client  consents  after 
consultation. 

(2)  A  judge  advocate  shall  not 
represent  a  client  if  the  representation  of 
that  client  may  be  materially  limited  by 
the  judge  advocate's  responsibilities  to 
another  client  or  to  a  third  f)erson.  or  by 
the  judge  advocate's  own  interests, 
unless: 
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(i)  The  judge  advocate  reasonably 
believes  the  representation  will  not  be 
adversely  affected;  and. 

(ii)  The  client  consents  after 
consultation.  When  representation  of 
muhiple  clients  in  a  single  matter  is 
undertaken,  the  consultation  shall 
include  explanation  of  the  impUcations 
of  the  common  representation  and  the 
advantages  and  risks  involved. 

(b)  (Reserved] 

§  776.27    Conflict  of  Interests:  Prohibited 
transactions. 

(al  Conflict  of  interests:  Prohibited 
transactions.  (1)  Judge  advocates  shall 
strictly  adhere  to  current  Department  of 
the  Navy  Standards  of  Conduct 
Regulations  and  shall  not: 

(i)  Knowingly  enter  into  any  business 
transactions  on  behalf  of,  or  adverse  to, 
a  client's  interest  which  directly  or 
indirectly  relate  to  or  result  from  the 
attorney-client  relationship,  or 
otherwise  profit,  directly  or  indirectly, 
through  knowledge  acquired  during  the 
course  of  the  judge  advocate's  official 
duties; 

(ii)  Accept  compensation  or  gifts  in 
any  form  from  a  client  or  other  person 
or  entity,  other  than  the  U.S. 
Government,  for  the  performance  of 
official  duties: 

(iii)  Provide  any  financial  assistance 
to  a  client  or  otherwise  serve  in  a 
financial  or  proprietorial  fiduciary  or 
bailment  relationship,  unless  otherwise 
specifically  authorized  by  competent 
authority: 

(iv)  Negotiate  any  settlement  on 
behalf  of  multiple  clients  in  a  single 
matter  unless  each  client  provides  his  or 
her  fully  informed  consent; 

(v)  Represent  a  client  whose  interests 
are  materially  adverse  to  the  interests  of 
a  former  client,  unless  the  former  client 
consents,  or  use  infonnation  from  the 
former  representation  to  the 
disadvantage  of  that  former  client, 
except  as  permitted  or  required  under 
§  776.26  or  when  the  information  has 
become  otherwise  generally  known; 

(vi)  make  any  reierrals  of  legal  or 
other  business  to  any  non-governmental 
lawyer  or  enterprise  with  whom  the 
judge  advocate  has  any  present  or 
expected  direct  or  indirect  personal 
interest:  any  referrals  must  be  made 
strictly  without  regard  to  personal  . 
interests  of  the  judge  advocate,  and 
special  care  shall  be  taken  not  to  give 
preferential  treatment  to  Reserve  judge 
advocates  or  other  government  attorneys 
in  their  private  capacities; 

(vii)  Make  or  negotiate  an  agreement 
giving  the  judge  advocate  literary  or 
media  rights  for  a  portrayal  or  account 
based  in  substantial  part  on  infonnation 
relating  to  representation  of  a  client:  or. 


(viii)  Represent  a  client  in  a  matter 
directly  adverse  to  a  person  who  the 
judge  advocate  knows  is  represented  by 
another  law7er  who  is  related  as  parent, 
child,  sibling  or  spouse  to  the  judge 
advocate,  except  upon  consent  by  the 
client  after  consultation  regarding  the 
relationship. 

(2)  [Reserved! 

(b)  (Reserved) 

§  776.28    Conflict  of  interests:  Former 
client 

(a)  Conflict  of  interests:  Former  client. 
(1)  A  judge  advocate  who  has 
represented  a  client  in  a  matter  shall  not 
thereafter: 

(i)  Represent  another  person  in  the 
same  or  a  substantially  related  matter  in 
which  the  person's  interests  are 
materially  adverse  to  the  interests  of  the 
former  client,  unless  the  former  client 
consents  after  consultation;  or. 

(ii)  Use  information  relating  to  the 
representation  to  the  disadvantage  of  the 
former  client  or  to  the  judge  advocate's 
own  advantage,  except  as  §  776.25 
would  permit  with  respect  to  a  client  or 
when  the  information  has  become 
generally  known. 

(2)  (Reserved) 

(b)  (Reserved) 

§  776.29    Imputed  disqualification:  General 
rule. 

Judge  advocates  working  in  the  same 
militar>-  law  office  are  not  aiutomatically 
disqualified  from  representing  a  client 
because  any  of  them  practicing  alone 
,  would  be  prohibited  from  doing  so  by 
§  776.26.  §  776.27.  776.28.  or  §  776.37. 

§  776.30    Successive  government  and 
private  employment 

(a)  Successive  government  and  private 
employment.  (1)  Except  as  the  law  or 
regulations  may  otherwise  expressly 
permit,  a  former  judge  advocate  shall 
not  represent  a  private  client  in 
connection  with  a  matter  in  which  the 
judge  advocate  participated  personally 
and  substantially  as  a  public  officer  or 
employee,  unless  the  appropriate 
government  agency  consents  after 
consultation.  If  a  former  judge  advocate 
in  a  firm  with  which  that  judge  advocate 
is  associated  knows  that  the  firm  or 
anyone  associated  with  the  firm  is 
undertaking  or  continuing 
representation  in  such  a  matter: 

(i)  The  disqualified  former  judge 
advocate  must  ensure  that  he  or  she  is 
screened  from  any  participation  in  the 
matter  and  is  apportioned  no  part  of  the 
fee  or  any  other  benefit  therefrom;  and, 

(ii)  Must  provide  written  notice 
promptly  to  the  appropriate  government 
agency  to  enable  it  to  ascertain 
compliance  with  the  provisions  of  this 
sedion. 


(2)  Except  as  the  law  or  regulations 
may  otherwise  expressly  permit,  a 
former  judge  advocate  who  has 
information  known  to  be  confidential 
government  information  about  a  person 
which  was  acquired  when  the  former 
judge  advocate  was  a  public  officer  may 
not  represent  a  private  client  whose 
interests  are  adverse  to  that  person  in  a 
matter  in  which  the  infonnation  could 
be  used  to  the  material  disadvantage  of 
that  person.  The  former  judge  advocate 
may  continue  association  with  the  firm 
only  if  the  disqualified  judge  advocate 
is  screened  from  any  participation  in  the 
matter  and  is  apportioned  no  part  of  the 
fee  or  any  other  benefit  therefrom, 

(3)  Except  as  the  law  or  regulations 
may  otherwise  expressly  permit,  a  judge 
advocate  shall  not: 

(i)  Participate  in  a  matter  in  which  the 
judge  advocate  participated  personally 
and  substantially  while  in  private 
practice  or  nongovernmental 
employment,  unless  under  applicable 
law  no  one  is.  or  by  lawful  delegation 
may  be.  authorized  to  act  in  the  judge 
advocate's  stead  in  the  nratter:  or. 

(ii)  Negotiate  for  private  employment 
with  any  person  who  is  involved  as  a 
party  or  as  attorney  for  a  party  in  a 
matter  in  which  the  judge  advocate  is 
participating  personally  and  ♦ 

substantially. 

(4)  As  used  in  this  section,  the  term 
"matter"  includes: 

(i)  Any  judicial  or  other  proceeding, 
application,  request  fora  ruling  or  other 
determination,  contract,  claim, 
controversy,  investigation,  charge, 
accusation,  arrest  or  other  particular 
.  matter  involving  a  specific^party  or 
parties;  and, 

(ii)  Any  otlier  matter  covered  by  the 
conflict  of  interest  rules  of  the 
appropriate  government  agency. 

(5)  As  used  in  this  section,  the  term 
"confidential  governmental 
information"  means  information  which 
has  been  obtained  under  governmental 
authority  and  which,  at  the  time  this 
section  is  applied,  the  government  is 
prohibited  by  law  or  regulations  from 
disclosing  to  the  public  or  has  a  legal 
privilege  not  to  disclose,  and  which  is 
not  otherwise  available  to  the  public, 

(b)  (Reserved] 

§  776.31    Former  Judge  or  arbitrator. 

(a)  Former  judge  or  arbitrator.  (1) 
Except  as  stated  in  paragraph  (a)(3)  of 
this  section,  a  judge  advocate  shall  not 
represent  anyone  in  connection  with  a 
matter  in  which  the  judge  advocate 
participated  personally  and 
substantially  as  a  judge  or  other 
adjudicative  officer,  arbitrator,  or  law 
clerk  to  such  a  person,  unless  all  parties 


to  the  proceeding  consent  after 
disclosure. 

(2)  A  judge  advocate  shall  not 
negotiate  for  employment  with  any 
person  who  is  involved  as  a  party  or  as 
attorney  for  a  party  in  a  matter  in  which 
♦he  judge  advocate  is  participating 
personally  and  substantially  as  a  judge 
or  other  adjudicative  officer.  A  judge 
advocate  .serving  as  law  clerk  to  a  judge, 
other  adjuc^cat've  officer,  or  arbitrator 
may  negotiate  for  employment  with  a 
party  or  attorney  involved  in  a  matter  in 
which  the  clerk  is  participating 
personally  and  substantially,  but  only 
after  the  judge  advocate  has  notified  the 
judge,  other  adjudicative  officer,  or 
arbitrator. 

(3)  An  arbitrator  selected  as  a  partisan 
of  a  party  in  a  multi-member  arbitration 
panel  is  not  prohibited  from 
subsequently  representing  that  party. 

(b)  (Reserved) 

§  776.32    Department  of  the  Navy  as  client 
(a)  Department  of  the  Navy  as  client. 
(1)  Except  when  representing  an 
individual  client  pursuant  to  paragraph 
(a)(6)  of  this  section,  a  judge  advocate 
for  the  naval  service  represents' the 
Department  of  the  Navy  (or  the 
Executive  agency  to  which  assigned) 
acting  through  its  authorized  officials. 
These  officials  include  the  heads  of 
organizational  elements  within  the 
naval  service,  such  as  the  commanders 
of  fleets,  divisions,  ships  and  other 
heads  of  activities.  When  a  judge 
advocate  for  the  naval  service  is  ' 
assigned  to  such  an  organizational 
element  and  designated  to  provide  legal 
services  to  the  head  of  the  organization, 
a  lawyer-client  relationship  exists 
between  the  judge  advocate  and  the 
Department  of  the  Navy  as  represented 
by  the  head  of  the  organization  as  to 
matters  within  the  scope  of  the  official 
business  of  the  organization.  The  head 
of  the  organization  may  not  invoke  the 
lawyer-client  privilege  or  the  rule  of    • 
confidentiality  for  the  head  of  the 
organization's  own  benefit  but  may 
invoke  either  for  the  benefit  of  the 
Department  of  the  Navy.  In  invoking 
either  the  lawyer-client  privilege  or 
lawyer-client  confidentiality  on  behalf 
of  the  Department  of  the  Navy,  the  head 
of  the  organization  is  subject  to  being 
overruled  by  higher  authority. 

(2)  If  a  judge  advocate  knows  that  an 
officer,  employee,  or  other  member 
associated  with  the  organizational  client 
is  engaged  in  action,  intends  to  act  or 
refuses  to  act  in  a  matter  related  to  the 
representation  that  is  either  adverse  to 
the  legal  interests  or  obligations  of  the 
Department  of  the  Navy  or  a  violation  of 
law  which  reasonably  might  be  imputed 
to  the  Department,  the  judge  advocate 


shall  proceed  as  is  reasonably  necessary 
in  the  best  interest  of  the  naval  service. 
In  determining  how  to  proceed,  the 
judge  advocate  shall  give  due 
consideration  to  the  seriousness  of  the 
violation  and  its  consequences,  the 
scope  and  nature  of  the  judge  advocate's 
representation,  the  responsibility  in  the 
naval  service  and  the  apparent 
motivation  of  the  person  involved,  the 
policies  of  the  naval  service  concerning 
-   such  matters,  and  any  other  relevant 
considerations.  Any  measures  taken 
shall  be  designed  to  minimize  prejudice 
to  the  interests  of  the  naval  service  and 
the  risk  of  revealing  information  relating 
to  the  representation  to  persons  outside 
the  service.  Such  measures  shall  include 
among  others: 

(i)  Advising  the  head  of  the 
organization  that  his  or  her  personal 
legal  interests  are  at  risk  and  that  he  or 
she  should  consuh  counsel  as  there  may 
exist  a  conflict  of  interests  for  the  judge' 
advocate,  and  the  judge  advocate's 
responsibility  is  to  the  organization; 

(ii)  A.sking  for  reconsideration  of  the 
matter  by  the  acting  official; 

(iii)  Advising  that  a  separate  legal 
opinion  on  the  matter  be  sought  for 
presentation  to  appropriate  authority  in 
the  naval  service;  or, 

(iv)  Refening  the  matter  to,  or  seeking 
guidance  from,  higher  authority  in  the 
technical  chain-of-command  including, 
if  warranted  by  the  seriousness  of  the 
matter,  referral  to  the  staff  judge 
advocate  assigned  to  the  staff  of  the 
acting  official's  next  superior  in  the 
technical  chain-of-command. 

(3)  If.  despite  the  jtidge  advocate's 
efforts  pursuant  to  paragraph  (a)(Z)  of 
this  section,  the  highest  authority  that 
can  act  concerning  the  matter  insists 

^upon  action  or  refuses  to  act.  in  clear 
violation  of  law,  the  judge  advocate  may 
terminate  representation  with  respect  to 
the  matter  in  question.  In  no  event  shall 
the  lawyer  participate  or  assist  in  the 
illegal  activity. 

(4)  In  dealing  with  the  officers, 
employees,  or  members  of  the  naval 
service  a  judge  advocate  shall  explain 
the  identity  of  Hie  client  when  it  is 
apparent  that  the  naval  service's 
interests  are  adverse  to  those  of  the 
ofTicer's,  employee's,  or  member's. 

(5)  A  judge  advocate  representing  the 
naval  service  may  also  represent  any  of 
its  officers,  employees,  or  members, 
subject  to  the  provisions  of  §  776.26  and 
other  applicable  authority.  If  the 
Department  of  the  Navy's  consent  to 
dual  representation  is  required  by 
§  776.26,  the  consent  shall  be  given  by 
an  appropriate  official  of  the 
Department  of  the  Navy  other  than  the 
individual  who  is  to  be  represented. 


(6)  A  judge  advocate  who  has  been 
duly  assigned  to  represent  an  individual 
who  is  subject  to  disciplinary  action  or 
administrative  proceedings,  or  to 
provide  legal  assistance  to  an 
individual,  has.  for  those  purposes,  an 
attorney-client  relationship  with  that 
individual. 

(b)  (Reserved) 

§  776.33    Client  under  a  disability. 

(a)  Client  under  a  disabilitv.  (1)  When 
a  client's  ability  to  make  adequately 
considered  decisions  in  connection  with 
the  representation  is  impaired,  whether 
because  of  mindrity.  mental  disability, 
or  for  some  other  reason,  the  judge 
advocate  shall,  as  far  as  reasonably 
possible,  maintain  a  normal  attorney- 
client  relationship  with  the  client. 

(2)  A  judge  advocate  may  seek  the 
appointment  of  a  guardian  or  take  other 
protective  action  with  respect  to  a  client 
only  when  the  judge  advocate 
reasonably  believes  that  the  client 
cannot  adequately  act  in  the  client's 
own  interest. 
•     (b)  (Reserved) 

§  776.34    Sa(el<eeplng  property. 

Judge  advocates  shall  not  normally 
hold  or  safeguard  property  of  a  client  or 
third  persons  in  connection  with 
representational  duties  under 
§7-6.27(a)(l)(iii). 

§  776.35    Declining  or  terminating 
representation. 

(a)  Declining  or  terminating 
representation.  (1)  Except  as  stated  in 
paragraph  (a)(3)  of  this  section,  a  judge 
advocate  shall  not  represent  a  client  or, 
when  representation  has  commenc  ed, 
shall  seek  to  withdraw  from  the 
representation  of  a  client,  if: 

(i)  The  representation  will  result  in 
violation  of  this  subpart  B  or  other  law 
or  regulation; 

(ii)  The  judge  advocate's  physical  or 
mental  condition  materially  impairs  his  • 
or  her  ability  to  represent  the  client;  or 
(iii)  The  judge  advocate  is  dismissed 
by  the  client. 

(2)  Except  as  stated  in  paragraph  (a)(3) 
of  this  section,  a  judge  advocate  may 
seek  to  withdraw  from  representing  a 
client  if  withdrawal  can  be 
accomplished  without  material  adverse 
effect  on  the  interests  of  the  client,  or  if: 

(i)  The  client  persists  in  a  course  of 
action  involving  the  judge  advocate's 
services  that  the  judge  advocate 
reasonably  believes  is  criminal  or 
fraudulent; 

(ii)  The  client  has  used  the  judge 
advocate's  services  to  perpetrate  a  crime 
or  fraud; 

(iii)  The  client  insists  upon  pursuing 
an  objective  that  the  judge  advocate 
considers  repugnant  or  impnident;  or. 
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(iv)  Other  good  cause  for  withdrawal 
exists. 

(3)  When  ordered  to  do  so  by  a 
tribunal  or  other  competent  authority,  a 
judge  advocate  shall  continue 
representation  notwithstanding  good 
cause  for  terminating  the  representation. 

(4)  Upon  termination  of 
representation,  a  judge  advocate  shall 
take  steps  to  the  extent  reasonably 
practicable  to  protect  a  client's  interests, 
such  as  giving  reasonable  notice  to  the 
client,  allowing  time  for  assignment  or 
e'nplo>Tnent  of  other  counsel  and 
surrendering  papers  and  property  to 
which  the  client  is  entitled  and.  if  a 
civilian  lawyer  is  involved,  refunding 
any  advance  payment  of  fee  that  has  not 
been  earned.  The  judge  advocate  may 
retain  papers  relating  to  the  client  to  the 
extent  permitted  by  law. 

(b)  (Reserved) 

§776.36    Advisor. 

In  representing  a  client,  a  judge 
advocate  shall  exercise  independent 
professional  judgment  and  render 
candid  advice.  In  rendering  advice,  a 
-  judge  advocate  should  refer  not  only  to 
law  but  to  other  considerations  such  as 
moral,  economic,  social,  and  political 
factors  that  may  be  relevant  to  the 
client's  situation. 

§776.37    Mediation. 

(a)  Mediation.  (1)  A  judge  advocate 
may  act  as  a  mediator  between 
individuals  or  clients  if: 

(i)  The  judge  advocate  consults  with 
each  individual  concerning  the 
implications  of  the  mediation,  including 
the  advantages  and  risks  involved,  and 
the  effect  on  the  attorney-client 
confidentiality,  and  obtains  each 
individual's  consent  to  the  mediation; 

(ii)  The  judge  advocate  reasonably 
believes  that  the  matter  can  be  resolved 
on  terms  compatible  with  each 
individual's  best  interests,  that  each 
individual  will  be  able  to  make 
adequately  Informed  decisions  in  the 
matter,  and  that  there  is  little  risk  of 
material  prejudice  to  the  interests  of  any 
of  the  individuals  if  the  contemplated 
resolution  is  unsuccessful:  and, 

(iii)  The  judge  advocate  reasonably 
believes  that  the  mediation  can  be 
undertaken  impartially  and  without 
improper  effect  on  other  responsibilities 
the  judge  advocate  has  to  any  of  the 
individuals. 

(2)  While  acting  as  a  mediator,  the 
judge  advocate  shall  consult  with  each 
individual  concerning  the  decisions  to 
be  made  and  the  considerations  relevant 
in  making  them,  so  that  each  individual 
can  make  adequately  informed 
decisions. 


(3)  A  judge  advocate  shall  vsrithdraw 
as  a  mediator  if  any  of  the  individuals 
so  requests,  or  if  any  of  the  conditions 
stated  in  paragraph  (a)  of  this  section  is 
no  longer  satisfied.  Upon  withdrawal, 
the  judge  advocate  shall  not  continue  to 
mediate  among  any  of  the  individuals  in 
the  matter  that  was  the  subject  of  the 
mediation  unless  each  individual 
consents. 

(b)  (Reserved) 

§  776.38    Evaluation  for  use  by  third 
persons. 

(a)  Evaluation  for  use  by  third 
persons.  (1)  A  judge  advocate  may 
undertake  an  evaluation  of  a  matter 
affecting  a  client  for  the  use  of  someone 
other  than  the  client  if: 

(i)  The  judge  advocate  reasonably 
believes  that  making  the  evaluation  is 
compatible  with  other  aspects  of  the 
judge  advocate's  relationship  with  the 
client:  and 

(ii)  The  client  consents  after 
consultation. 

(2)  Except  as  disclosure  is  required  in 
connection  with  a  report  of  an 
evaluation,  information  relating  to  the 
evaluation  is  otherwise  protected  by 
§776.25. 

(b)  (Reserved) 

§  776.39    Meritorious  claims  and 
contentions. 

A  judge  advocate  shall  not  bring  or 
defend  a  proceeding,  or  assert  or 
controvert  an  issue  therein,  unless  there 
is  a  basis  for  doing  so  that  is  not 
frivolous,  or  which  includes  a  good- 
faith  argument  for  an  extension, 
modification,  or  reversal  of  existing  law. 
A  judge  advocate  representing  an 
accused  in  a  criminal  proceeding  or  the 
respondent  in  an  administrative 
proceeding  that  could  result  in 
incarceration,  discharge  from  the  naval 
service,  or  other  adverse  personnel 
action,  may  nevertheless  defend  the 
client  at  the  proceeding  to  ensure  that 
every  element  of  the  case  is  established. 

§776.40    Expediting  litigation. 

A  judge  advocate  shall  make 
reasonable  efforts  to  expedite  litigation 
or  other  proceedings  consistent  with  the 
interests  of  the  client  and  the  judge 
advocate's  responsibilities  to  tribunals. 

§  776.41    Candor  and  obligations  toward 
the  trltHinal. 

(a)  Candor  and  obligations  toward  the 
tribunal.  (1)  A  judge  advocate  shall  not 
knowingly: 

(i)  Make  a  false  statement  of  material 
fact  or  law  to  a  tribunal: 

(ii)  Fail  to  disclose  a  material  fact  to 
a  tribunal  when  disclosure  is  necessary 
to  avoid  assisting  a  criminal  or 
fi^udulent  act  by  the  cUent: 


(iii)  Fail  to  disclose  to  the  tribunal 
legal  authority  in  the  controlling 
jurisdiction  known  to  the  judge 
advocate  to  be  directly  adverse  to  the 
position  of  the  client  and  not  disclosed 
by  opposing  counsel; 

(iv)  Offer  evidence  that  the  judge 
advocate  knows  to  be  false  (if  a  judge 
advocate  has  offered  material  evidence 
and  comes  to  know  of  its  falsity,  the 
judge  advocate  shall  take  reasonable 
remedial  measures);  or 

(v)  Disobey  an  order  imposed  by  a 
tribunal  unliess  done  openly  before  the 
tribunal  in  a  good-faith  assertion  that  no 
valid  order  should  exist. 

(2)  The  duties  stated  in  paragraph  (a) 
of  this  section  continue  to  the 
conclusion  of  the  proceedings,  and 
apply  even  if  compliance  requires 
disclosure  of  information  otherwise 
protected  by  §  776.25. 

(3)  A  judge  advocate  may  refuse  to 
offer  evidence  that  the  judge  advocate 
reasonably  believes  is  false. 

(4)  In  an  ex  parte  proceeding,  a  judge 
advocate  shall  inform  the  tribunal  of  all 
material  facts  knowTi  to  the  judge 
advocate  which  are  necessary  to  enable 
the  tribunal  to  make  an  informed 
decision,  whether  or  not  the  facts  are 
adverse. 

(b)  (Reserved) 

§  776.42    Fairness  to  opposing  party  and 
counsel. 

(a)  Fairness  to  opposing  party  and 
counsel.  (1)  A  judge  advocate  shall  not: 

(i)  Unlawfully  obstruct  another  party's 
access  to  evidence  or  unlawfully  alter, 
destroy,  or  conceal  a  document  or  other 
material  having  potential  evidentiary 
value;  a  judge  advocate  shall  not 
counsel  or  assist  another  person  to  do 
any  such  act: 

(ii)  Falsify  evidence,  counsel  or  assist 
a  witness  to  testify  falsely,  or  offer  an 
inducement  to  a  witness  that  is 
prohibited  by  law; 

(iii)  In  pretrial  procedure,  make  a 
frivolous  discovery  request  or  fail  to 
make  reasonably  diligent  effort  to 
comply  with  a  legally  proper  discovery 
request  by  an  opposing  party: 

(iv)  In  trial,  allude  to  any  matter  that 
the  judge  advocate  does  not  reasonably- 
believe  is  relevant  or  that  will  not  be 
supported  by  admissible  evidence, 
assert  personal  knowledge  of  facts  in 
issue  except  when  testifying  as  a 
witness,  or  state  a  personal  opinion  as 
to  the  justness  of  a  cause,  the  credibility 
of  a  witness,  theculpability  of  a  civil 
litigant,  or  the  guiU  or  innocence  of  an 
accused:  or 

(v)  Request  a  person  other  than  a 
client  to  refrain  from  voluntarily  giving 
rele\'ant  information  to  another  party 
unless: 
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(A)  The  person  is  a  relative,  an 
employee,  or  other  agent  of  a  client;  and 

(B)  The  judge  advocate  reasonably 
believes  that  the  person's  interests  will 
not  be  adversely  affected  by  refraining 
horn  giving  such  information. 

(2)  (Reserved] 
(b)  [Reserved] 

§  776.43    Impartiality  and  decorum  of  the 
tribunal. 

(a)  Impartiality  and  decorum  the 
tribunal:  (l)  A  judge  advocate  shall  not: 

(i)  Seek  to  influence  a  judge,  court  - 
member,  member  of  a  tribunal, 
prospective  court  member  or  member  of 
a  tribuiin!,  or  other  official  by  means 
prohibited  by  law  or  regulation; 

(ii)  Communicate  ex  parte  with  such 
a  person  except  as  permitted  by  law  or 
regulation;  or 

(iii)  Engage  in  conduct  intended  to 
disrupt  a  tribunal. 

(2)  (Reserved] 

(b)  [Reserved] 

§776.44    Extra-tribunal  statements. 

(a)  Extra-tribunal  statements.  ( 1 )  A 
judge  advocate  shall  not  make  an 
extrajudicial  statement  about  any  person 
or  case  pending  investigation  or  adverse 
administrative  or  disciplinary 
proceedings  that  a  reasonable  person 
would  expect  to  be  disseminated  by 
means  of  public  communication  if  the 
judge  advocate  knows  or  reasonably 
should  know  that  it  will  have  a 
substantial  likelihood  of  materially, 
prejudicing  an  adjudicative  proceeding 
or  an  official  review  process  thereof. 

(2)  A  statement  referred  to  in 
paragraph  (a)  of  this  section  ordinarily 
is  likely  to  have  such  an  effect  when  it 
refers  to  a  civil  matter  triable  to  a  jury, 
a  criminal  matter  or  any  other 
proceeding  that  could  result  in 
incarceration,  discharge  from  the  naval 
service,  or  other  adverse  personnel 
action,  and  the  statement  relates  to: 

(i)  The  character,  credibility, 
reputation,  or  criminal-record  of  a  party, 
suspect  in  a  criminal  investigation,  or 
witness,  or  the  identity  of  a  witness,  or 
the  expected  testimony  of  a  party  or 
witness; 

(ii)  The  possibility  of  a  plea  of  guihy 
to  the  offense  or  the  existence  or 
contents  of  any  confession,  admission,     - 
or  statement  given  by  an  accused  or 
suspect  or  that  person's  refusal  or 
failure  to  make  a  statement; 

(iii)  The  performance  or  results  of  any 
examination  or  test  or  the  refusal_or   - 
failure  of  a  person  to  submit  to  an 
examination  or  test,  or  the  identity  or  - 
nature  of  physical  evidence  expected  to 
be  presented; 

(iv)  Any  opinion  as  to  the  guih  or 
innocence  of  an  accused  or  suspect  in 


a  criminal  case  or  other  proceeding  that 
could  result  in  incarceration,  discharge 
from  the  naval  service,  or  other  adverse 
personnel  action; 

(v)  Information  the  judge  advocate 
knows  or  reasonably  should  know  is 
likely  to  be  inadmissible  as  evidence 
before  a  tribunal  and  would,  if 
disclosed,  create  a  substantial  risk  of 
materially  prejudicing  an  impartial 
proceeding; 

(vi)  The  fact  that  an  accused  has  been 
charged  with  a  crime,  unless  there  is 
included  therein  a  statement  explaining 
that  the  charge  is  merely  an  accusation 
and  that  the  accused  is  presumed 
innocent  until  and  unless  proven  guilty; 
or  '  " 

(vii)  The  credibility,  reputation, 
.  motives,  or  character  of  civilian  or 
military  officials  of  the  Department  of 
Defense. 

(3)  Notwithstanding  paragraphs  (a)(1) 
and  (a)(2)  (i)  through  (v)  of  this  section, 
a  judge  advocate  involved  in  the 
investigation  or  litigation  of  a  matter 
may  state  without  elaboration: 

(i)  The  general  nature  of  the  claim  of 
defense; 

(ii)  The  information  contained  in  a 
public  record; 

(iii)  That  an  investigation  of  the 
matter  is  in  progress,  including  the 
general  scope  of  the  investigation,  the 
offense  or  claim  or  defense  involved 
and,  extept  when  prohibited  by  law,  the 
identity  of  the  persons  involved; 

(iv)  The  scheduling  or  resuh  of  anv 
step  in  litigation;  ' 

(v)  A  request  for  assistance  in 
obtaining  evidence  and  information 
necessary  thereto; 

(vi)  A  warning  of  danger  concerning 
the  behavior  of  the  person  involved, 
when  there  is  reason  to  believe  that 
there  exists  the  likelihood  of  substantial 
harm  to  an  individual  or  to  the  public 
interest;  and 
(vii)  In  a  criminal  case: 
(A)  The  identity,  duty  station, 
occupation,  and  family  status  of  the 
accused: 

■  (B)  If  the  accused  has  not  been 
apprehended,  information  necessary  to 
aid  in  apprehension  of  that  person; 

(C)  The  fact,  time,  and  place  of 
apprehension;  and 

(D)  The  identity  of  investigating  and 
apprehending  officers  or  agencies  and 
the  length  of  the  investigation. 

(4)  The  protection  and  release  of 
information  in  matters  pertaining  to  the 
Department  of  the  Navy  is  governed  by 
such  statutes  as  the  Freedom  of 
Information  Act  and  the  Privacy  Act,  in 
addition  to  those  governing  protection 
ofjiational  defense  information.  In 
addition,  other  laws  and  regulations 
may  further  restrict  the  information  that 


can  be  released  or  the  source  from    • 
which  it  is  to  be  released, 
(b)  [Reserved] 

§776.45    Judge  advocate  as  witness. 

(a)  Judge  advocate  as  witness.  (1)  A 
judge  advocate  shall  not  act  as  advocate 
at  a  trial  in  which  the  judge  advocate  is 
likely  to  be  a  necessary  witness  except 
when: 

(i)  The  testimony  relates  to  an 
uncontested  issue; 

(ii)  The  testimony  relates  to  the  nature 
and  quality  of  legal  services  rendered  in 
the  case;  or 

(iii)  Disqualification  of  the  judge 
advocate  would  work  substantial 
hardship  on  the  client. 

(2)  A  judge  advocate  mav  act  as 
advocate  in  a  trial  in  which  another 
judge  advocate  or  lawyer  in  the  judge 
advocate's  office  is  likely  to  be  called  as 
a  witness,  unless  precluded  from  doing 
so  by  §  776.26  or  §  776.28. 

(b)  (Reserved] 

§  776.46    Special  responsibilities  of  a  trial 
counsel. 

(a)  Special  responsibilities  of  a  trial 
counsel.  (1)  A  trial  counsel  shall: 

(i)  Recommend  to  the  convening 
authority  that  any  charge  or 
specification  not  warranted  by  the 
evidence  be  withdrawn: 

(ii)  Make  reasonable  efforts  to  assure 
that  the  accused  has  been  advised  of  the 
right  to.  and  the  procedure  for 
obtaining,  counsel  and  has  been  given 
reasonable  opportunity  to  obtain 
counsel; 

(iii)  Not  seek  to  obtain  from  an 
unrepresented  accused  a  waiver  of 
important  pretrial  rights; 

(iv)  Make  timely  disclosure  to  the 
defense  of  all  evidence  or  information 
known  to  the  judge  advocate  that  tends 
to  negate  the  guih  of  the  accused  or 
mitigates  the  offense,  and,  in  connection 
with  sentencing,  disclose  to  the  defense 
all-unprivileged  mitigating  information 
known  to  the  judge  advocate,  except 
when  the  judge  advocate  is  relieved  of 
this  responsibility  by  a  protective  order 
or  regulation:  and 

(v)£xercise  reasonable  care  to  prevent 
investigators,  law  enforcement 
personnel,  employees,  or  other  persons 
assisting  or  associated  with  the  judge 
advocate  in  a  criminal  case  from  making 
an  extrajudicial  statement  that  the  trial 
counsel  would  be  prohibited  from 
making  under  §  776.44. 
(2)  (Reserved] 
(b)  (Reserved] 

§  776.47    Advocate  In  nonadjudicative 
proceedings. 

A  judge  advocate  representing  a  client 
before  a  legislative  or  administrative 
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tribunal  in  a  nonadjudicative 
proceeding  shall  disclose  that  the 
appearance  is  in  a  representative 
capacity  and  shall  conform  to  the 
provisions  of  §  776.41.  §  776.42.  and 
§776.43. 

§  776.48    Truthfulness  In  statements  to 
others. 

(a)  Truthfulness  in  statements  to 
others.  In  the  course  of  representing  a 
client  a  judge  advocate  shall  not 
knowingly: 

(1)  Make  a  false  statement  of  material 
fact  or  law  to  a  third  person;  or 

(2)  Fail  to  disclose  a  material  fact  to 
a  third  person  when  disclosure  is 
necessary  to  avoid  assisting  a  criminal 
or  fraudulent  act  by  a  client,  unless 
disclosure  is  prohibited  by  §  776.25. 

(b)  (Reserved! 

§  776.49    Communication  witti  person 
represented  by  counsel 

In  representing  a  client,  a  judge 
advocate  shall  not  communicate  about 
the  subject  of  the  representation  with  a 
party  the  judge  advocate  knows  to  be 
represented  by  another  judge  advocate 
in  the  matter,  unless  the  judge  advocate 
has  the  consent  of  the  other  judge 
advocate  or  is  authorized  by  law  to  do 
so. 

§  776.50    DeaHng  with  an  unrepresented 
person. 

When  dealing  on  behalf  of  a  client 
with  a  person  who  is  not  represented  by 
counsel,  a  judge  advocate  shall  not  state 
or  imply  that  the  judge  advocate  is 
disinterested.  When  the  judge  advocate 
knows  or  reasonably  should  know  that 
the  unrepresented  person 
misunderstands  the  judge  advocate's 
role  in  the  matter,  the  judge  advocate 
shall  make  reasonable  efforts  to  correct 
the  misunderstanding. 

§  776.51    Respect  for  rights  of  third 
persons. 

In  representing  a  cUent.  a  judge 
advocate  shall  not  use  means  that  have 
no  substantial  purpose  other  than  to 
embarrass,  delay,  or  burden  a  third 
person,  or  use  methods  of  obtaining 
evidence  that  violate  the  legal  rights  of 
such  a  person. 

§  776.52    Responsibilities  of  the  Judge 
Advocate  General  and  supervisory  judge 
advocates. 

(a)  Responsibilities  of  the  Judge 
Advocate  General  and  supervisory  judge 
advocates.  (1)  The  Judge  Advocate 
General  and  supervisory  judge 
advocates  shall  make  reasonable  efforts 
to  ensure  that  all  judge  advocates 
conform  to  this  subpart. 

(2)  A  judge  advocate  having  direct 
supervisory  authority  over  another 


judge  advocate  shall  meike  reasonable 
efforts  to  ensure  that  the  other  judge 
advocate  conforms  to  this  subpart. 

(3)  A  supervisory  judge  advocate  shall 
be  responsible  for  another  subordinate 
judge  advocate's  violation  of  this 
subpart  if: 

(i)  The  super\'isory  judge  advocate 
orders  or.  with  knowledge  of  the 
specific  conduct,  ratifies  the  conduct 
involved;  or 

(ii)  The  supervisory  judge  advocate 
has  direct  supervisory  authority  over  the 
other  judge  advocate  and  knows  of  the 
conduct  at  a  time  when  its 
consequences  can  be  avoided  or 
mitigated  bu!  fails  to  take  reasonable 
remedial  action. 

(4)  A  supervisory  judge  advocate  is 
responsible  for  ensuring  that  the 
subordinate  judge  advocate  is  properly 
trained  and  is  competent  to  perform  the 
duties  to  which  the  subordinate  judge 
advocate  is  assigned. 

(b)  [Reserved) 

§  776.53    Responsibilities  of  a  subordinate 
judge  advocate. 

(a)  Responsibilities  of  a  subordinate 
judge  advocate.  [1]  A  judge  advocate  is 
bound  by  this  subpart  notwithstanding 
that  the  judge  advocate  acted  at  the 
direction  of  another  person. 

(2)  In  recognition  of  a  judge 
advocate's  unique  dual  role  as  a 
commissioned  officer  and  lawyer, 
subordinate  judge  advocates  shall  obey 
lawful  directives  and  regulations  of 
supervisor^'  judge  advocates  when  not 
inconsistent  with  this  subpart  or  the 
duty  of  a  judge  advocate  to  exercise 
independent  professional  judgment  as 
to  the  best  interest  of  an  individual 
client. 

(3)  A  subordinate  judge  advocate  does 
not  violate  this  subpart  if  that  judge 
advocate  acts  in  accordance  with  a 
sujjervisory  judge  advocate's  written 
and  reasonable  resolution  of  an  arguable 
question  of  professional  duty. 

(b)  [Reserved] 

§776.54    Responsibilities  regarding 
nonlawyer  assistants. 

(a)  Responsibilities  regarding 
nonlaix-yer  assistants 

(1)  With  respect  to  a  nonlawyer  under 
the  authority,  supervision,  or  direction 
of  a  judge  advocate: 

(i)  The  senior  supervisory  judge 
advocate  in  an  o^ce  shall  make 
reasonable  efforts  to  ensure  that  the 
person's  conduct  is  compatible  with  the 
professional  obligations  of  the  judge 
advocate; 

(ii)  A  judge  advocate  having  direct 
supervisory  authority  over  the 
nonlawyer  shall  make  reasonable  efforts 
to  ensure  that  the  person's  conduct  is 


compatible  with  the  professional    • 
obligations  of  the  judge  advocate;  and 

(iii)  A  judge  advocate  shall  be 
responsible  for  conduct  of  such  a  person 
that  would  be  a  violation  of  this  subpart 
B  if  engaged  in  by  a  judge  advocate  if: 

(A)  The  judge  advocate  orders  or.  with 
the  knowledge  of  the  specific  conduct, 
ratifies  the  conduct  involved;  or 

(B)  The  judge  advocate  has  dfrect 
supervisory  authority  over  the  person. ' 
and  knows  of  the  conduct  at  a  time 
when  its  consequences  can  be  avoided 
or  mitigated  but  fails  to  take  reasonable 
remedial  action. 

(2)  (Reserved) 
fb)  [Reserved] 

§  776.55    Professional  independence  of  a 
judge  advocate. 

(a)  Professional  independence  of  a 
judge  advocate.  (1)  Notwithstanding  a 
judge  advocate's  status  as  a 
commissioned  officer  subject,  generally, 
to  the  authority  of  superiors,  a  judge 
advocate  detailed  or  assigned  to 
represent  an  individual  member  or 
employee  of  the  Department  of  the  Navy 
is  expected  to  exercise  unfettered 
loyalty  and  professional  independence 
during  the  representation  consistent 
with  this  subpart  and  remains 
ultimately  responsible  for  acting  in  the 
best  interest  of  the  individual  client. 

(2)  The  exercise  of  professional 
judgment  in  accordance  with  paragraph 
(a)(1)  of  this  section  shall  not.  standing 
alone,  be  a  basis  for  an  adverse 
evaluation  or  other  prejudicial  action. 

(b)  [Reserved]  ^ 

§  776.56.   l^nauttKMized  practice  of  law. 

(a)  Unauthorized  practice  of  law.  (1) 
A  judge  advocate  shall  not: 

(i)  Except  as  authorized  by  an 
appropriate  military  department, 
practice  law  in  a  jurisdiction  where 
doing  so  is  prohibited  by  the  regulations 
of  the  legal  profession  in  that 
jurisdiction;  or 

(ii)  Assist  a  person  who  is  not  a 
member  of  the  bar  in  the  performance  of 
activity  that  constitutes  the 
unauthorized  practice  of  law. 

(2)  [Reserved] 

(b)  [Reserved] 

§§776.57-776.65    [Reserved] 

§  776.66    Bar  admission  and  disciplinary 
matters. 

(a)  Bar  admission  and  disciplinary 
matters.  (1)  A  judge  advocate  in 
connection  with  a  bar  admission 
application,  application  for 
appointment  or  for  active  duty  as  a 
judge  advocate,  certification  by  the 
judge  Advocate  General,  or  a 
disciplinary'  matter,  shall  not: 

(i)  Knowingly  make  a  false  statement 
of  fact:  or  j 


(ii)  Fail  to  disclose  a  fact  necessary  to 
correct  a  misapprehension  known  by 
the  person  to  have  arisen  in  the  matter, 
or  knowingly  fail  to  respond  to  a  lawful 
demand  for  information  from  an 
admissions  or  disciplinary  authority, 
except  that  this  section  does  not  require 
disclosure  of  information  otherwise 
protected  by  §  776.25.  '  . 

(2)  [Reserved] 

(b)  [Reserved]  .    " 

§776.67    Judicial  and  legal  officials. 

A  judge  advocate  shall  not  make  a 
statement  that  the  judge  advocate  knows 
to  be  false  or  with  reckless  disregard  as 
to  its  trudi  or  falsity  concerning  the 
qualifications  or  integrity  of  a  judge, 
investigating  officer,  hearing  officer, 
adjudicatory  officer,  or  public  legaf 
officer,  or  of  a  candidate  for  election  or 
appointment  to  judicial  or  legal  office. 

§776.68    Reporting  professional 
misconduct. 

(a)  Reporting  professional 
misconduct.  (1)  A  judge  advocate 
having  knowledge  that  another  judge 
advocate  has  committed  a  violation  of 
this  subpart  that  raises  a  substantial 
question  as  to  that  judge  advocate's 
honesty,  trustworthiness,  or  fitness  as  a 
judge  advocate  in  other  respects,  shall 
report  such  a  violation  pursuant  to 
regulations  promulgated  by  the  Judge 
Advocate  General. 

(2)  A  judge  advocate  having 
knowledge  that  a  judge  has  committed 
a  violation  of  applicable  rules  of  judicial 
conduct  that  raises  a  substantial 
question  as  to  the  judge's  fitness  for 
office  shall  report  such  a  violation        , 
pursuant  to  regulations  promulgated  by 
the  Judge  Advocate  General. 

(3)  This  section  does  not  require     - 
disclosure  of  information  otherwise 
protected  by  §776.25. 

(b)  [Reserved! 

§776.69    Misconduct 

(a)  Misconduct.  (1)  It  is  professional 
misconduct  for  a  judge  advocate  to: 

(i)  Violate  or  attempt  to  violate  this 
subpart,  knowingly  assist  or  induce 
another  to  do  so,  or  do  so  through  the 
acts  of  another; 

(ii)  Commit  a  criminal  act  that  reflects 
adversely  on  the  judge  advocate's 
honesty,  trustworthiness,  or  fitness  as  a 
judge  advocate  in  other  respects; 

(iii)  Engage  in  conduct  involving 
dishonesty,  fraud,  deceit,  or 
misrepresentation; 

(iv)  Engage  in  conduct  that  is 
prejudicial  to  the  administration  of 
justice; 

(v)  State  or  imply  an  ability  to 
influence  improperly  a  government 
agency  or  official;  or 


(vi)  Knowingly  assist  a  judge  or 
judicial  officer  in  conduct  that  is  a 
violation  of  applicable  rules  of  judicial 
conduct  or  other  law. 

(2)  [Reserved] 

(b)  [Reser\'edl 

§776.70    Jurisdiction. 

Judge  advocates  shall  be  governed  by 
this  part. 

§§776.71-776.75    [Reserved] 

Subpart  C— Conrtplaint  Processing 
Procedures 

5776.76    Policy. 

(a)  It  is  JAG's  policy  to  expeditiously 
and  fairly  iiu  estigate  and  resolve  all 
allegations  of  professional  impropriety 
lodged  against  attorneys  imder  JAG 
supervision.  (As  used  hereinafter,  the 
term  "judge  advocates"  refers  to  all 
attome>'s  under  JAG  supervision.) 

(b)  JAG  approval  will  be  obtained 
through  the  Rules  Counsel  before 
conducting  any  formal  investigation  or 
preliminar>'  inquiry  into  an  alleged 
violation  of  subpart  B  or  the  Code  of 
Judicial  Conduct.  The  preliminar>' 
inquiry  and  subsequent  investigation 
will  be  conducted  according  to  the 
procedures  set  forth  in  this  part. 

§776.77    Related  investigations  and 
actions. 

Acts  or  omissions  may  constitute 
professional  misconduct,  criminal 
misconduct,  or  poor  performance  of 
duty.  Care  must  be  taken  to  distinguish 
among  the  different  aspects  of  a  judge 
advocate's  conduct  to  determine  who 
may  take  official  action. 

(a)  Legal  ethics  and  questions 
involving  the  professional  misconduct 
of  judge  advocates  are  within  the 
exclusive  province  of  JAG.  Ediical  or 
professional  misconduct  will  not  be 
attributed  to  any  judge  advocate  in  any 
official  record  without  a  final  JAG 
determination,  made  under  this  part, 
that  such  misconduct  has  occurred. 

(b)  Poor  performance  is  properly 
addressed  by  the  judge  advocate's 
reporting  senior  through  a  variety  of 
administrative  actions,  including  fitness 
reports.  Criminal  misconduct  is 
properly  addressed  by  the  judge 
advocate's  commander  through 
disciplinary  action  under  the  UCMJ  or 
through  referral  to  appropriate  civil 
authority. 

(c)  Prior  JAG  approval  is  not  required 
to  investigate  allegations  of  criminal 
conduct  or  poor  performance  of  duty 
involving  judge  advocates. 

(d)  When,  however,  investigations 
into  criminal  conduct  or  poor 
performance  reveal  conduct  that 
constitutes  a  violation  of  this  part,  or  of 


the  Code  of  Judicial  Conduct  in  the  case 
of  judges,  such  conduct  shall  be 
reported  to  the  Rules  Counsel 
immediately. 

(e)  Inquiries  into  professional 
misconduct  allegations  will  normally  be 
held  in  abeyance  until  related  criminal 
investigations  are  completed. 

§  776.78    Informal  complaints. 

Informal,  anonymous,  or  "hot  line" 
type  complaints  alleging  professional 
misconduct  must  be  referred  to 
appropriate  authority  (such  as  the  JAG 
Inspector  General  or  die  concerned 
commander)  for  appropriate  inquir>-. 
Such  complaints  are  not.  by  theniselves. 
cognizable  under  this  part  but  iiuy.  if 
reasonably  confirmed  upon  appropriate 
inquir>'.  be  the  basis  of  a  formal 
complaint  described  in  §  776.79. 

§776.79    The  complaint. 

The  complaint  shall — 

(a)  Be  in  writing  and  signed  by  the 
complainant; 

(b)  State  that  the  complainant  has 
personal  knowledge,  or  has  otherwise 
received  reliable  information  indicating 
that:  ^ 

(1)  The  judge  advocate  concerned  is. 
or  has  been,  engaged  in  misconduct  that 
demonstrates  a  lack  of  integrity  or  a 
failure  to  meet  the  ethical  standards  of 
the  profession,  or  both;  or 

(2)  TTie  judge  advocate  concerned  is 
ethically,  professionally,  or  morally 
unqualified  to  perform  his  or  her  duties; 
and 

(c)  Contain  a  complete,  factual 
statement  of  the  acts  or  omissions 
constituting  the  substance  of  the 
complaint,  as  well  as  a  description  of 
any  attempted  resolution  with  the 
attorney  concerned.  Supporting 
statements,  if  any.  should  Ixj  attached  to 
the  complaint. 

§  776.80    Initial  screening  and  Rules 
Counsel. 

(a)  The  complaint  shall  be  forwarded 
to  the  Judge  Advocate  General 
(.Administrative  Law  Division)  with  a 
copy  to  the  judge  advocate  concerned. 
The  complaint  shall  be  logged  and  then 
forwarded  to  the  Rules  Counsel. 

(1)  In  cases  involving  Marine  Corps 
judge  advocates,  the  Director,  Judge 
Advocate  Division  shall  act  as  Rules 
Counsel. 

(2)  In  all  other  cases,  the  Assistant 
Judge  Advocate  General  (Civil  Uw) 
shall  act  as  Rules  Counsel. 

(b)  The  Rules  Counsel  shall  review 
the  complaint  to  determine  whether,  if 
true. — 

(1)  It  alleges  ineffective  assistance  of 
counsel,  or  other  violations  of  subpart  B 
of  this  part,  as  a  matter  of  defense  in  a 
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court-martial,  administrative  board,  or 
nonjudicial  punishment  proceeding 
and.  if  so,  the  Rules  Counsel  shall 
forward  it  to  the  proper  appellate 
authority  for  appropriate  action  and 
return; 

(2)  In  other  cases,  it  establishes 
probable  cause  to  believe  that  a 
violation  of  subpart  B  of  this  part  or  of 
the  Code  of  Judicial  Conduct  has 
occurred. 

(c)  The  Rules  Counsel  shall  close  the 
■file  without  further  action  if  the 
complaint  does  not  establish  probable 
cause  to  believe  that  a  violation  has 
occurred.  The  Rules  Counsel  shall 
notify  the  judge  advocate  concerned  that 
the  file  has  been  closed. 

§776.81     Charges. 

(a)  If  the  Rules  Counsel  determines 
that  probable  cause  is  established,  he  or 
she  shall  draft  charges  alleging 
violations  of  subpart  B  of  this  part  or  of 
the  Code  of  Judicial  Conduct  and 
forward  the  charges,  together  with  the 
original  complaint  and  any  allied 
papers — 

(1)  In  cases  involving  Marine  Corps 
judge  advocates  not  serving  as  defense 
counsel  or  attached  to  Nav^  units,  to  the 
officer  exercising  general  court-martial 
jurisdiction  (OEGCMJ)  over  the 
concerned  judge  advocate,  and  request, 
on  behalf  of  JAG.  that  the  OEGCMJ 
appoint  a  judge  advocate  (normally  the 
concerned  officer's  supervisor)  to 
conduct  a  preliminary  inquiry  into  the 
matter; 

(2)  In  all  other  cases,  to  the 
supervisory  judge  advocate  in  the 
charged  judge  advocate's  chain  of 
command  (or  such  other  officer  as  JAG 
may  designate),  and  direct,  on  behalf  of 
JAG,  the  supervisory  judge  advocate  to 
conduct  a  preliminary  inquiry  into  the 
matter. 

(b)  The  Rules  Counsel  shall  provide  a 
copy  of  the  charges,  complaint,  and  any 
allied  papers  to  the  judge  advocate 
against  whom  the  complaint  is  made 
and  notify  him  or  her  that  a  preliminary 
inquiry  will  be  conducted. 

(c)  The  Rules  Counsel  shall  also 
provide  a  copy  of  the  charges  to  the 
commanding  officer,  or  equivalent,  of 
the  judge  advocate  concerned  if  the 
complaint  involves  a  judge  advocate  on 
active  duty  and  the  commanding  officer 
is  not  the  officer  appointed  to  conduct 
the  preliminary  inquiry. 

(d)  The  Rules  Counsel  shall  also 
forward  a  copy  of  the  charges: 

(1)  In  cases  involving  Navy  or  Marine 
Corps  judge  advocates  serving  in  Naval 
Legal  Service  Command  units,  to 
Commander,  Naval  Legal  Service 
Command  (COMNAVLEGSVCCOM); 


(2)  In  cases  involving  Navy  judge 
advocates  serving  in  Marine  Corps 
units,  or  involving  Marine  Corps  judge 
advocates  serving  in  Navy  units  to  the 
Commandant  of  the  Marine  Corps  (Attn: 
JA); 

(3)  In  cases  involving  members  of  the 
Navy-Marine  Corps  trial  judiciary,  to  the 
Trial  Judiciary  Chief  Judge;  and 

(4)  To  the  appropriate  attorney 
discipline  section  if  the  complaint 
involves  judge  advocates  certified  by  the 
Judge  Advocates  General/Chief  Counsel 
of  the  other  uniformed  services. 

§776.82    Preliminary  inquiry. 

(a)  The  purpose  of  the  preliminary 
inquiry  is  to  determine  whether 
questioned  conduct  may  constitute  a 
violation  of  subpart  B  of  this  part  or  the 
Code  of  Judicial  Conduct.  The 
preliminary  inquiry  is  not  an  "ethical 
investigation"  that  State  licensing 
authorities  might  require  lawyers  to 
report. 

(b)  Upon  receipt  of  the  complaint  and 
charges,  the  officer  appointed  to 
conduct  the  preliminary  inquiry  (PIO) 
shall  promptly  investigate  the  charges 
following  generally  the  procedures  set 
forth  in  the  Manual  of  the  Judge 
Advocate  General  (available  from  Office 
of  the  Judge  Advocate  General, 
Administrative  Law  Division,  200 
Stovall  Street,  Alexandria.  VA  22332- 
2400]  for  the  conduct  of  fact-finding 
bodies  not  required  to  conduct  a 
hearing.  Reports  of  investigation  by 
other  authorities  such  as  state  bar 
associations  may  be  used.  The  PIO 
should  also — 

(1)  Identify  and  obtain  sworn 
affidavits  or  statements  from  all  relevant 
and  material  witnesses  to  the  extent 
practicable; 

(2)  Identify,  gather,  and  preserve  all 
other  relevant  and  material  evidence; 

(3)  Provide  the  judge  advocate 
concerned  an  opportunity  to  review  all 
evidence,  affidavits,  and  statements 
collected  and  a  reasonable  period  of 
time  (normally  not  exceeding  7  days)  to 
submit  a  written  statement  or  any  other 
written  material  that  the  judge  advocate 
wishes  considered. 

(c)  The  PIO  may  appoint  and  use  such 
assistants  as  may  be  necessary  to 
condud  the  preliminary  inouiry. 

(d)  The  PIO  shall  personally  review 
the  results  of  the  preliminary  inquiry  to 
determine  whether,  by  a  preponderance 
of  the  evidence,  a  violation  of  subpart  B 
of  this  part  or  of  the  Code  of  Judicial 
Conduct,  has  occurred,  and  shall  take 
one  of  the  following  actions: 

(1)  If  the  PIO  determines  that  no 
violation  has  occurred  or  that  the 
violation  is  minor  or  technical  in  nature 
and  warrants  only  corrective 


counseling,  then  he  or  she  shall. forward 
(via  the  OEGCMJ  in  appropriate  Marine 
Corps  cases)  the  results  of  the 
preliminary  inquiry  to  the  Rules 
Counsel  together  with  his  or  her 
recommendation  that  the  file  be  closed, 
providing  copies  to  all  parties  to  whom 
the  charges  were  previously  sent. 

(2)  If  the  PIO  determines  by  a 
preponderance  of  the  evidence  that  a 
violation  did  occur,  and  that  corrective 
action  other  than  counseling  may  be 
warranted,  he  or  she  shall  forward  (via 
the  OEGCMJ  in  appropriate  Marine 
Corps  cases)  the  results  of  the 
preliminary  inquiry  to  the  Rules 
Counsel  together  with  all  related 
materials  and  his  or  her 
recommendations.  The  PIO  will  provide 
copies  of  the  materials  forwarded  to  all 
parties  to  whom  the  charges  were  sent. 

(e)  The  Rules  Counsel  shall  review  all 
reports  of  preliminary  inquiries 
forwarded  pursuant  to  paragraph  (d)  of 
this  section. 

(1)  If  the  Rules  Counsel  determines 
that  no  further  action  is  warranted,  he 
or  she  shall  close  the  file  and  notify  the 
judge  advocate  concerned,  his  or  her 
commanding  officer,  and  all  officials 
previously  provided  copies  of  the 
complaint.  This  action  does  not  prevent 
command  authority  from  taking 
appropriate  disciplinary  or 
administrative  action. 

(2)  If  the  Rules  Counsel  determines 
that  further  action  is  warranted,  he  or 
she  shall — 

(i)  In  cases  involving  Marine  Corps 
judge  advocates  not  serving  as  defense 
counsel  or  attached  to  Navy  units, 
request,  on  behalf  of  JAG,  that  the 
OEGCMJ  appoint  a  disinterested  judge 
advocate  (normally  senior  to  the 
concerned  judge  advocate  and  not 
previously  involved  in  the  case)  to 
initiate  an  ethics  investigation  into  the 
matter; 

(ii)  In  all  other  cases,  appoint,  on 
behalf  of  JAG,  a  disinterested  judge 
advocate  (normally  senior  to  the 
individual  whose  conduct  is  being 
investigated  and  not  previously 
involved  in  the  case)  to  initiate  an  ethics 
investigation;  and 

(iii)  Notify  all  interested  command 
officials. 

§  776.83    Etiilcs  investigation. 

(a)  Whenever  an  ethics  investigation 
is  initiated,  the  concerned  judge 
advocate  will  be  so  notified  in  writing 
by  the  Rules  Counsel. 

(b)  The  concerned  judge  advocate  will 
also  be  provided  written  notice  of  his  or 
her  right  to  request  a  hearing  before  the 
investigating  officer;  to  inspect  all 
evidence  gathered;  to  present  written  or 
oral  statements  or  materials  for 


consideration;  to  call  witnesses  at  his  or 
her  own  exper-^  (local  military 
witnesses  should  be  made  available  at 
no  cost);  to  be  assisted  by  counsel 
(paragraph  (c)  of  this  section);  to 
challenge  the  investigating  officer  for 
cause  (such  challenges  must  be  made  in 
writing  and  sent  to  the  Rules  Counsel 
via  the  challenged  officer);  and  to  waive 
any  or  all  of  these  rights, 

(c)  The  respondent  may  be 
represented  by  counsel  at  the  hearing. 
Such  counsel  may  be — 

(1)  A  civilian  attorney  retained  at  no 
expense  to  the  government;  or, 

(2)  In  the  case  of  a  military 
respondent,  military  counsel — 

(i)  Detailed  by  the  cognizant  naval 
legal  service  office,  law  center,  or  legal 
service  support  section;  or 

(ii)  Requested  by  the  respondent,  if 
such  counsel  is  attached  to  the 
cognizant  naval  legal  service  office, 
legal  service  support  section,  law  center, 
or  to  a  Navy  or  Marine  Corps  activity 
located  within  lOO  miles  of  the  hearing 
site  at  the  time  of  the  scheduled  hearing, 
and  if  such  counsel  is  reasonably 
available  as  determined  by  the 
requested  counsel's  reporting  senior  in 
his  or  her  sole  discretion.  There  is  no 
right  to  detailed  counsel  if  requested 
counsel  is  unavailable. 

(d)  If  a  hearing  is  requested,  the 
investigating  officer  will  conduct  it  after 
reasonable  notice  to  the  judge  advocate 
concerned.  The  hearing  will  not  be 
unreasonably  delayed.  The  hearing  is 
not  adversarial  in  nature  and  there  is  no 
right  to  subpoena  witnesses.  Rules  of 
evidence  do  not  apply.  The  concerned 
judge  advocate  or  his  or  her  counsel 
may  question  witnesses  that  may 
appear.  The  proceedings  shall  be 
recorded  but  no  transcript  of  the  hearing 
need  be  made.  Evidence  gathered 
during,  or  subsequent  to,  the 
preliminary  inquiry  and  such  additional 
evidence  as  may  be  offered  by  the 
concerned  judge  advocate  shall  be 
considered. 

(e)  After  completing  the  hearing,  the 
investigating  officer  shall  prepare  a 
summar>'  of  the  evidence  and  forward  it 
together  with  his  or  her 
recommendations  to  the  Rules  Counsel 
via — 

(1)  In  cases  involving  Navy  or  Marine 
Corps  judge  advocates  serving  with 
Naval  Legal  Service  Command  units. 
Commander.  Naval  Legal  Serx'ice 
Command; 

(2)  In  cases  involving  Navy  judge 
advocates  serving  with  Marine  Corps 
units,  the  Commandant  of  the  Marine 
Corps  (Attn:  JA): 

(3)  In  cases  involving  Navy  or  Marine 
Corps  judge  advocates  serving  in 
subordinate  Navy  fleet  or  staff  billets. 


the  fleet  or  staff  judge  advocate  attached 
to  the  appropriate  second-echelon 
commander; 

(4)  In  cases  involving  members  of  the 
Navy-Marine  Corps  Trial  Judiciar}'.  the 
Trial  Judiciary  Chief  Judge; 

(5)  In  cases  involving  Marine  Corps 
judge  advocates  serving  in  defense 
billets,  via  the  Marine  Corps  defense 
service  chain  of  command; 

(6)  In  cases  involving  Marine  Corps 
judge  advocates  not  serving  in  defense 
counsel  billets  or  in  Navy  units,  via  the 
OEGCMJ  over  the  concerned  judge 
advocate;  and 

(7)  The  appropriate  attorney 
discipline  section  if  the  complaint 
involves  judge  advocates  certified  by  the 
Judge  Advocates  General/Chief  Counsel 
of  the  other  uniformed  services. 

(0  A  copy  of  the  report  shall  be 
provided  to  the  concerned  judge 
advocate  and  to  all  authorities 
previously  provided  copies  of  the 
charges  who  are  not  via  addressees. 

(g)  The  Rules  Counsel  shall  review  the 
report  and  either  forward  it  to  JAG 
together  with  his  or  her 
recommendations  or  return  it,  via  the 
appropriate  chain,  to  the  investigating 
officer  for  further  inquiry  into  specified 
areas. 

§776.84    Action  by  JAG. 

(a)  JAG  is  not  bound  by  the  Rules 
Counsel's  or  investigating  officer's 
recommendations,  but  will  base  his 
action  on  the  record  as  a  whole. 

(b)  JAG  may,  but  is  not  required  to. 
refer  any  case  to  the  Professional 
Responsibility  Committee  for  an 
advisory  opinion  on  interpretation  of 
the  rules  in  subpart  B  of  this  part  or 
their  application  to  the  facts  of  a 
particular  case. 

(c)  Upon  receipt  of  the  investigation. . 
and  any  requested  advisory  opinion. 
JAG  will  take  such  action,  as  JAG 
considers  appropriate  in  JAG's  sole 
discretion.  JAG  may,  for  example — 

(1)  Return  the  report  for  further 
inquiry  into  specified  areas; 

(2)  If  JAG  considers  the  allegations  to 
be  unfounded,  or  that  no  further  action 
is  warranted.  JAG  will  direct  the  Rules 
Counsel  to  make  the  appropriate  file 
entries  and  to  notify  all  interested 
parties  accordingly; 

(3)  If  JAG  considers  the  allegations  to 
be  supported  by  clear  and  convincing 
evidence,  JAG  may  take  appropriate 
corrective  action  including,  but  not 
limited  to: 

(i)  Limiting  the  concerned  judge 
advocate  to  practice  under  direct 
super\'ision  of  a  superior  judge 
advocate; 

(ii)  Limiting  the  concerned  judge 
advocate  to  practicing  in  certain  areas  or 


forbidding  him  or  her  from  practicing  in 
certain  areas; 

(iii)  Suspending  or  revoking  the 
concerned  judge  advocate's  authority  to 
provide  legal  assistance; 

(iv)  If  JAG  finds  that  the  misconduct 
so  adversely  affects  the  judge  advocate's 
continuing  ability  to  practice  law  in  the 
naval  ser\ice  that  certification  under 
article  27(b),  UCMJ.  10  U.S.C.  827(b). 
should  be  suspended.  JAG  may  direct 
such  certification  to  be  suspended  for  a 
prescribed  period; 

(v)  If  JAG  finds  that  the  misconduct  so 
prejudices  the  reputation  of  the  judge    ' 
advocate  community,  the  administration 
of  military  justice,  the  practice  of  law 
under  the  cognizance  of  JAG.  or  the 
armed  services  as  a  whole,  that 
certification  under  article  27(b),  UCMJ. 
10  U.S.C.  827(b),  is  no  longer 
appropriate,  JAG  may  direct  such 
certification  to  be  removed;  or 

(vi)  In  the  case  of  a  judge,  if  J.AG  finds 
that  the  misconduct  so  prejudices  the 
reputation  of  militarj-  trial  and  appellate 
judges  that  certification  under  article 
26(b).  UCMJ.  10  U.S.C.  826(b),  is  no 
longer  appropriate,  direct  such 
certification  to  be  removed;  and 

(vii)  Direct  the  Rules  Counsel  to 
contact  appropriate  authorities  such  as 
the  Chief  of  Naval  Personnel  or  the 
Commandant  of  the  Marine  Corps  so 
that  pertinent  entries  in  appropriate 
DON  records  may  be  made;  to  make 
entries  in  and  to  close  the  file;  to  notify 
the  individual  concerned  as  well  as  any 
officials  previously  provided  copies  of 
the  complaint;  and  notify  appropriate 
tribunals  and  authorities  of  any  action 
taken  to  suspend,  decertify,  or  limit  the 
practice  of  an  attorney  as  counsel  before 
courts-martial  or  the  Navy-Marine  Corps 
Court  of  Military  Review,  administrative 
boards,  or  as  a  legal  assistance  attorney. 

§776.85    Finality. 

Any  action  taken  by  J.^G  is  final 
subject  to  any  remedies  afforded  by 
Navy  Regulations  to  the  concerned 
counsel. 

§776.86    Report  to  bar. 

Upon  determination  by  J.\G  that  a 
violation  of  subpart  B  of  this  part  or  the 
Code  of  Judicial  Conduct  has  occurred. 
JAG  may  cause  the  Rules  Counsel  to 
report  that  fact  to  the  licensing 
authorities  of  the  attorney  concerned.  If 
so  reported,  notice  to  the  concerned 
attorney  shall  be  provided  by  the  Rules 
Counsel. 
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§§776.87-776.89    [Reserved] 

Subpart  D — Outside  Part-Time  Law 
Practice  of  Naval  Service  Attorneys 

§  776.90    Background. 

(a)  A  DON  attorney's  primary 
professional  responsibility  is  to  DON, 
and  he  or  she  is  expected  to  devote  the 
required  level  of  time  and  effort  to 
satisfactorily  accomplish  assigned 
dutie's.  In  addition  to  the  obligations  of 
an  attorney  engaged  in  the  outside 
practice  of  law  to  comply  with  local  bar 
rules  governing  professional 
responsibility  and  conduct.  DON 
attorneys  remain  bound  by  subpart  B  of 
this  part. 

(b)  Outside  employment  of  DON 
personnel,  both  militarj'  and  civilian,  is 
limited  by  Executive  Order  12731,  55 
FR  42547.  3  CFR.  1990  Comp..  p.  306. 
and  Se(  retary  of  the  Navy  Instruction 
5370.2),  Standards  of  Conduct  lavailable 
on  request  from  the  Office  of  the  Judge 
Advocate  General,  Administrative  Law 
Division,  200  Stovall  Street,  Alexandria, 
VA  22332-24001.  Additionally,  section 
0710  of  the  Manual  of  the  Judge 
Advocate  General  prohibits  active  duty 
judge  advocates  and  civilian  attorneys 
under  the  supervision  of  JAG  from 
accepting  or  receiving,  directly  or 
indirectly,  any  fee  or  compensation  of 
any  nature  for  legal  services  rendered  to 
those  persons  eligible  for  legal 
assistance  under  article  0706  of  the 
Manual  of  the  Judge  Advocate  General, 
whether  or  not  the  service  is  rendered 
during  duty  hours,  or  is  part  of  official 
duties. 

(c)  Additionally,  DON  officers  and 
employees  are  prohibited  by  18  U.S.C. 
209  from  receiving  pay  or  allowances 
from  any  source  other  than  the  United 
States  for  the  performance  of  any  official 
service  or  duty  unless  specifically 
authorized  by  law.  Furthermore,  18 
U.S.C.  203  and  205  prohibit  Federal 
officers  and  employees  from  personally* 
representing  or  receiving,  directly  or 
indirectly,  compensation  for 
representing  any  other  person  before 
any  Federal  agency  or  court  on  matters 
in  which  the  United  States  is  a  party  or 
has  an  interest. 

(d)  These  limitations  are  particularly 
significant  when  applied  to  DON 
attorneys  who  intend  to  engage 
concurrently  in  a  civilian  law  practice. 
In  such  a  situation,  the  potential  is  high 
for  actual  or  apparent  conflict  arising 
from  the  mere  opportunity  to  obtain 
clients  through  contacts  in  the  course  of 
official  business.  Unique  conflicts  or 
adverse  appearances  may  also  develop 
because  of  a  DON  attorney's  special 
ethical  responsibilities  and  loyalties. 


§776.91    Definition. 

Outside  part-time  law  practice  is 
defined  as  any  regular  provision  of  legal 
advice,  counsel,  assistance  or 
representation,  with  or  without 
compensation,  that  is  not  performed 
pursuant  or  incident  to  duties  as  a  naval 
service  attorney.  Occasional 
uncompensated  assistance  rendered  to 
relatives  or  friends  is  excluded  from  this 
definition.  Teaching  a  law  course  as  part 
of  a  program  of  education  or  training 
offered  by  an  institution  of  higher 
education  is  not  practicing  law  for 
purposes  of  this  part. 

§776.92    Policy. 

(a)  As  a  general  rule,  JAG  will  not 
approve  requests  to  practice  law  part- 
time  in  association  with  lawyers  or 
firms  which  represent  clients  with 
interests  adverse  to  DON. 

(b)  JAG's  approval  of  a  particular 
request  does  not  constitute  DON 
certification  of  the  requesting  attorney's 
qualifications  to  engage  in  the  proposed 
practice  or  DON  endorsement  of 
activities  undertaken  after  such  practice 
begins.  Furthermore,  because  any 
outside  law  practice  is  necessarily 
beyond  the  scope  of  a  DON  attorney's 
official  duties,  the  requesting  attorney 
should  consider  obtaining  personal 
malpractice  insurance  coverage. 

§776.93    Action. 

(a)  DON  attorneys  to  whom  this 
enclosure  applies  who  contemplate 
engaging  in  an  outside  part-time  law 
practice  must  first  obtain  approval  from 
JAG.  Requests  should  be  forwarded  in 
the  form  provided  in  Judge  Advocate 
General  Instruction  5803. lA  |the  form  is 
available  on  request  from  the 
Administrative  Law  Division)  to  the 
Administrative  Law  Division,  via  the 
attorney's  chain  of  command.  Marine 
Corps  attorneys  will  also  include 
Commandant  of  the  Marine  Corps  (JAR) 
as  a  via  addressee. 

(b)  The  requesting  attorney's 
commanding  officer  may — 

(1)  Disapprove  and  return  the  request 
if  he  or  she  perceives  actual  or  apparent 
conflicts  of  interests;  or 

(2)  Forward  the  request 
recommending  approval  and  providing 
such  other  information  as  may  be 
relevant. 

(c)  JAG  will  review  the  request  and 
advise  applicants  in  writing  of  the 
decision,  and  of  any  conditions  and 
limitations  under  which  a  particular 
practice  may  be  undertaken.  Until 
permission  is  granted,  applicants  will 
not  commence  any  outside  law  practice. 

§  776.94    Revalidation. 

(a)  Attorneys  to  whom  permission  is 
given  to  engage  in  the  outside  part-time 


practice  of  law  will  notify  JAG  in 
writing,  via  their  chain  of  command, 
within  30  days  of  any  material  change 
in: 

(1)  The  nature  or  scope  of  the  outside 
practice  described  in  their  requests, 
including  termination;  or 

(2)  Their  DON  assignment  or 
responsibilities. 

(b)  Attorneys  to  whom  permission  is 
given  to  engage  in  the  outside  practice 
of  law  will  annually  resubmit  an 
application  to  continue  the  practice 
with  current  information  by  1  October 
each  year. 

§  776.95    Relations  witli  non-DON  civilian 
counsel. 

Employment  of  non-EXDN  civilian 
counsel  by  an  individual  client  alters  no 
re.sponsibilities  of  a  DON  attorney  to 
that  client. 

(a)  When  civilian  counsel  is  retained 
by  an  individual  client,  the  DON 
attorney  assigned  to  that  cUent  shall 
inform  civilian  counsel — 

(1)  Of  the  contents  of  this  part; 

(2)  That  subpart  B  of  this  part  applies 
to  civilian  counsel  practicing  before 
military  tribunals,  courts,  or  boards  as  a 
condition  of  such  practice;  and 

(3)  That  subpart  B  of  this  part  takes 
precedence  over  other  rules  of 
professional  conduct  that  might 
otherwise  apply. 

(b)  If  an  individual  client  designates 
civilian  counsel  as  chief  counsel,  the 
detailed  DON  attorney  must  defer  to 
civilian  counsel  in  any  conflict  over 
trial  tactics.  If,  however,  counsel  have 
"co-counsel"  status,  then  conflict  in 
proposed  trial  tactics  requires  the  client 
to  be  consulted  to  resolve  the  conflict. 

(c)  If  civilian  counsel  has,  in  the 
opinion  of  the  DON  attorney,  acted 
contrary  to  the  requirements  of  subpart 
B  of  this  part,  the  matter  should  first  be 
discussed  with  civilian  counsel.  If  not 
resolved  between  counsel,  the  client 
must  be  informed  of  the  matter  by  the 
DON  attorney.  If,  after  being  apprised  of 
possible  misconduct,  the  client 
approves  of  the  questioned  conduct,  the 
judge  advocate  shall  attempt  to 
withdraw  from  the  case  in  accordance 
with  §  776.35.  The  client  shall  be 
informed  of  such  intent  to  withdraw 
prior  to  action  by  the  judge  advocate. 

Dated:  August  19, 1994. 

Lewis  T.  Booker,  Jr., 

LCDR,  lAGC,  USN.  Federal  Register  Liaison 
Officer. 

IFR  Doc.  94-21610  Filed  8-31-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-94-005] 

RIN2115-AA97 

Safety  and  Security  Zone^  Lake 
Michigan— Chicago  Hartjor— Burnham 
Park  Harbor 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule.     - 


SUMMARY:  The  Coast  Guard  has 
established  a  permanent  safety  and 

-  security  zone  on  Lake  Michigan,  over  all 
waters  and  shoreline  areas  within  1000 
yards  of  the  shoreline  surrounding 
Merrill  C.  Meigs  Airfield.  This  zone  is 
needed  to  safeguard  all  vessels  and 
waterfront  facilities  in  these  areas 
against  destruction,  loss,  or  injury  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  This  safety  and  security  zone 
will  be  in  effect  at  various  times;  these 
times  will  be  published  in  the  Coast 
"Guard  Local  Notice  to  Mariners  or 
broadcasted  via  Marine  Radio  VHF-FM 
Channels  16  &  22.  When  in  effect,  entry 
into  this  zone  is  prohibited  unless 

.   authorized  by  the  Captain  of  the  Port 
Chicago. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
July  26.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  D.R. 
McRitchie.  Project  Manager,  Case 
Management  &  Port  Safety  Section. 
Ninth  Coast  Guard  District.  (216)  522- 
3994. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
goal  is  to  ensure  the  safety  and  security 
of  the  President  and  other  officials  that 
may  periodically  arrive  at  Merrill  C. 
Meigs  Airfield  on  short  notice;  and  to 
protect  all  members  of  the  public  in  the 
area.  As  a  result,  the  Coast  Guard  deems 
it  to  be  in  the  public's  best  interest  to 
issue  a  regulation  immediately. 

Background  and  Purpose 

On  Friday,  May  27. 1994.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  for 
these  regulations  (33  CFR  part  165).  No 


public  hearing  was  held.  Interested 
persons  were  requested  to  submit 
comments  and  a  total  of  zero  comments 
were  received.  The  purpose  of  this 
regulation  is  to  support  the  U.S.  Secret 
Ser\'ice  in  performing  statutory 
protective  duties.  The  goal  is  to  ensure 
the  safety  and  security  of  the  President 
and  other  officials  that  may  periodically 
arrive  at  Merrill  C.  Meigs  Airfield  on 
short  notice;  and  to  protect  all  members 
of  the  public  in  the  area.  This  safety  and 
security  zone  will  be  in  effect  at  various 
times;  these  times  will  be  published  in 
the  Coast  Guard  Local  Notice  to 
Mariners  or  broadcasted  via  Marine 
Radio  VHF-FM  Channels  16  &  22.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  1231  and  50  U.S.C.  191  as  a  set 
out  in  the  authority  citation  for  all  of  33 
CFR  part  165. 

Drafting  Information 

The^principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
(junior  grade)  Benjamin  L.  Smith. 
Project  Manager,  and  Commander 
Robert  G.  Blythe,  Project  Counsel. 

Environment 

The  C5ast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
-  and  concluded  that,  under  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instruction  M16475. IB.  it  is 
categorically  excluded  from  further 
environmental  documentation. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  regulation  does  not  impose  any 
new  regulatory  requirements  in  an  area 
not  heretofore  regulated  by  the  Federal 
Government,  and  does  not  impose  any 
requirements  or  restrictions  on  State  or 
local  authorities. 

Regulatory  Evaluation 

This  regulation  is  considered  to  be 
nonsignificant  under  Executive  Order 
12866  on  Regulatory  Planning  and 
Review  and  under  Department  of 
Transportation  regulator)-  policies  and 
procedures  (44  FR  11034  of  February  26. 
1979). 

Small  Entities 

The  impact  of  this  regulation  is 
expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  Coast  Guard  therefore  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
Regulatory-  Flexibility  Act.  5  U.S.C.  601 
et  seq. 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulations 

In  consideration  of  the  foregoing, 
subpart  F  of  part  165  of  title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  IBS— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  3.1  l-'.S.C.  1231:  50  f.S.C.  191: 
33  CFR  1.05-1(r).  6.04-1 .  6.04-6.  ,i:id  160,5: 
and  49  CFR  1.46. 

2.  A  new  §  165.904  is  added  to  read 
as  follows: 

§  1 65.904    Lake  Michigan  at  Chicago 
Hart>or  &  Bumtiam  Park  Hartwr— Safety  and 
Security  Zone. 

(a)  Location.  All  waters,  waterfront 
facilities,  and  shoreline  areas  within 
1000  yards  of  the  shoreline  surrounding 
Merrill  C.  Meigs  Airfield  constitute  a 
safety  and  security  zone.  This  includes 
all  waters  including  Burnham  Park 
Harbor  and  the  southern  part  of  Chicago 
Harbor,  Lake  Michigan,  bounded  by  the 
following  coordinates: 

(1)  Northwest  point:  41''52'33"N. 
87°36'58"W 

(2)  Northeast  point:  41''52'33"N. 
87»35'41"W 

(3)  Southeast  point:  41°50'42"N. 
87<'35'41"W 

(4)  Southwest  point:  41°50'42"N. 
87°36'33"VV 

(5)  From  the  southwest  point,  north 
along  the  Lake  Michigan  shoreline, 
including  Burnham  Park  Harbor,  to  the 
northwest  point. 

(b)  Effective  times  and  dates.  This 
■safety  and  security  zone  will  be  in  effect 
at  various  times  to  be  published  in  the 
Coast  Guard  Local  Notice  to  Mariners  or 
broadcasted  via  Marine  Radio  VHF-FM 
Channels  16  &  22.  These  times  will 
include  the  actual  effective  time  and 
date  and  the  termination  time  and  date. 

(c)  Restrictions.  (1)  In  accordance  with 
the  general  regulations  in  section  165.23 
and  165.33  of  this  part,  entry  into  this 
zone  is  prohibited.  ui:less  authorized  by 
the  U.S.  Coast  Guard  Captain  of  the 
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Port.  Chicago,  or  the  U.S.  Secret  Service. 
Other  general  requirements  in  §§  165.23 
and  165.33  also  apply.  Further,  no 
person  may  enter  or  remain  in  the 
shorehne  areas  of  the  established  safety 
and  security  zone,  unless  cleared  by  a 
Coast  Guard  or  U.S.  Secret  Service 
official. 

(2)  Vessels  in  Bumham  Park  Harbor  at 
the  commencement  of  the  safety  and 
security  zone  must  be  moored  and 
remain  moored  while  the  safety  and 
security  zone  is  estabHshed,  unless 
authorized  to  get  underway  by  a  Coast 
Guard  or  U.S.  Secret  Service  official. 

(3)  No  person  may  engage  in 
swimming,  snorkeling,  or  diving  within 
the  established  safety  and  security  zone, 
except  with  the  permission  of  the 
Captain  of  the  Port  or  U.S.  Secret 
Service. 

Dated:  Inly  26, 1994.   - 
Gay  A.  Fust. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port  Chicago. 
|FR  Doc.  94-21652  Filed  8-31-94;  8:45  am) . 
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Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

Tariff  of  Tolls 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
have  jointly  established  and  presently 
administer  the  St.  Lawrence  Seaway 
Tariff  of  Tolls.  This  Tariff  sets  forth  the 
level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corporation 
and  the  Authority.  To  improve  the 
competitiveness  of  the  Seaway,  the 
Corporation  and  the  Authority  are 
amending  the  Tariff  to  provide  that  the 
charges  for  the  1994  season  under  the 
Tariff  Schedule  be  the  same  as  for  the 
1993  season,  except  the  toll  for  steel 
slab.  In  an  effort  to  increase  steel  slab 
shipments,  the  Corporation  and  the 
Authority  are  promulgating  a  separate, 
lower  toll  for  this  commodity,  which 
has  been  included  under  the  general 
cargo  rate.  In  addition,  the  Corporation 
and  the  Authority  are,  for  competitive 
purposes,  continuing  and  revising  the 
Incentive  Tolls  Program  by  increasing 
the  amounts  of  the  discounts  and 
rebates  and  their  applicability. 
EFFECnVE  DATE:  September  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 


Marc  C.  Owen.  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation.  400  Seventh  Street.  S.VV., 
Washington.  D.C  20590.  (202)  366- 
0091. 

SUPPLEMENTARY  INFORMATION:  In  an 
effort  to  improve  the  Seaway's 
competitiveness,  the  Corporation  and 
the  Authority  are  amending  §  402.8.  the 
Schedule  of  Tolls,  to  provide  that  the 
charges  for  the  1994  season  under  the 
Tariff  Schedule  are  the  same  as  for  the 
1993  season,  except  the  toll  for  steel 
slab.  In  an  effort  to  increase  steel  slab 
shipments,  the  Corporation  and  the 
Authority  are  promulgating  a  separate, 
lower  toll  for  this  commodity,  which 
had  been  included  under  the  general 
cirgo  rate.  This  separate  toll  is  a  25 
cents  per  metric  toareduction  for  each 
metric  ton  for  vessels  transiting  both 
segments.  As  a  conforming  amendment, 
paragraph  (i)  of  §402.3,  the  definition  of 
"general  cargo"  is  amended  to  reflect 
that  steel  slab  is  no  longer  included  in 
this  category.  The  Corporation  and  the 
Authority  also  are,  for  competitive 
purposes,  continuing  and  revising  the 
Incentive  Tolls  Program.  Section  402.9 
is  amended  to  provide  that  a  nev\f 
business  incentive  of  a  50%  discount  be 
granted  to  a  carrier  immediately  upon 
application  before  transit  or  upon 
arrival  at  its  destination.  In  addition, 
North  American  origins  and 
destinations  are  grouped  into  five 
geographic  regions  to  discourage  cargo 
diversions.  Additionally,  §402.11  is 
amended  to  provide  that  volume  rebates 
of  50%  are  available  to  both  shippers 
and  receivers  of  cargoes  with  a 
satisfactory  three  year  traffic  history  for 
the  commodity  involved.  When  a 
particular  shipper's  or  receiver's 
shipments  of  a  specific  commodity 
exceed  their  highest  single  season 
tonnage  amount  of  that  commodity  of 
the  previous  three  seasons  by  at  least 
25,000  metric  tons,  the  rebate  is  applied 
to  all  tons  exceeding  that  previous  high. 
This  change  targets  the  rebates  more 
directly  to  shippers  and  receivers.  The  - 
alternate  use  of  bulkers  program 
(§402.13)  is  continued,  but  amended  to 
include  steel  slab  as  a  separate 
commodity.  That  section  is  also 
amended  to  make  clarifying,  editorial 
changes  that  have  proved  necessary 
from  experience,  but  the  manner  in 
which  the  provision  is  interpreted  and 
administered  does  not  change.  Finally, 
a  new  §  402.15  is  added  to  clarify  thai 
carriers,  shippers,  or  receivers  are 
eligible  to  receive  only  one  of  the 
incentives,  i.e.,  new  business,  discount, 
bulk  trade  discount,  or  volume  rebate, 
for  any  one  shipment. 


An  exchange  of  diplomatic  notes 
between  Canada  and  the  United  States 
approving  this  amendment  occurred  on 
July  12,  1994. 

Regulatory  Evaluation 

This  final  rule  involves  a  foreign 
affairs  function  of  the  United  States,  and 
therefore,  Executive  Order  12866  does    .. 
not  apply.  This  final  rule  has  also  t)een 
evaluated  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  and  is  not  considered 
significant  under  those  procedures  and 
its  economic  impact  is  expected  to  be  so 
minimal  that  a  full  economic  evaluation 
is  not  warranted. 

Regulatory  Flexibility  Act 
Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  in  a  substantial 
number  of  small  entities.  The  St. 
Lawrence  Seaway  Tariff  of  Tolls  relates 
to  the  activities  of  commercial  users  of 
the  Seaway,  the  vast  majority  of  whom    . 
are  foreign  vessel  operators.  Therefore, 
any  resulting  costs  will  be  borne  mostly 
by  foreign  vessels. 

Environmental  Impact 

This  final  rule  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(49  U.S.C.  4321,  et.  seq.)  because  it  is 
not  a  major  federal  action  significantly 
affecting  the  quality  of  human 
environment. 

Federalism  . 

The  Corporation  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  in  Executive  Order  12612  and 
has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  402 

Vessels,  Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
amends  33  CFR  Part  402  as  follows: 

PART  402— TARIFF  OF  TOLLS 

1.  The  authority  citation  for  33  CFR 
Part  402  continues  to  read  as  follows: 

Authority:  68  Stat.  93,  33  U.S.C.  981-990. 

2.  Section  402.3  is  amended  by  . 
revising  paragraph  (i)  to  read  as  follows: 

§  402.3    Interpretation. 

«         *         *         *         « 

(i)  General  cargo  means  all  goods  not 
included  in  the  definitions  under 


paragraphs  (b),  (g),  (h),  and  (jl  of  this 
section,  but  excluding  steel  slab; 


3.  Section  402.8  is  revised  to  read  as 
follows: 

§402.8    Schedule  of  Tolls. 


(a)  For  transit  ol  Die  Seaway,  a  composite  toll,  comprising; 

(1)  A  charge  in  dollars  per  gross  registered  ton.  according  to  national  registry  of  the  vessel,  applicable  whether 
the  vessel  is  wholly  or  partially  laden,  or  is  in  ballast.  (All  vessels  shall  have  an  option  to  calculate  gross  reg- 
istered tonnage  according  to  prescribed  rules  for  measurement  in  either  Canada  or  the  United  States  ) 

(2)  a  charge  in  dollars  per  metric  tons  of  cargo  as  certified  on  ship's  manifest  or  other  document  as  follows' 

Bulk  Cargo .<...'...... „ ; 

Food  Grains  ..-...../..„ ._. ^„ !!!!!!!!!!!!!!!!! 

Feed  Grains ~......,....„-.'...'.... r.. *|' •" 

Coal ;.. ..'. „ ~;.^...!..."!.!!!"!!"Z"!!™!!"!""""!!Z! 

General  Cargo ,  " 

Steel  Slab "^"!Z!ZI"!.!!!Z!;I!!I!!!!Z";I"!!!!"Z"I 

Containerized  Cargo , ....!....".""!!!""".."    

Governrtient  Aid !.!!!!"....!!"!! " • 

(3)  a  charge  in  dollars  per  passenger  per  lock ""'.""!"!!"!.".""!!!""!!"! 

(4)  a  charge  in  dollars  per  lock  for  complete  or  partial  transit  of  the  Wetland  Canaiiri  either  direrton  by  carqo 
vessels,  which  may  be  shared  by  cargo  vessels  in  tandem:  " 

(i)  Loaded  per:  lock ;., 

(ii)  In  ballast:  per  lock _ "'..."!!!!3"""."1"!! 

(b)  For  partial  transit  of  the  Seaway:  " "' " 

(1)  between  f^ontreal  and  Lake  Ontario,  in  either  direction.  15  percent  per  lock,  of  the  applicable  toll 

(2)  between  Lake  Ontario  and  Lake  Erie,  in  either  direction.  (Wetland  Canal).  13  percent  per  lock  of  the  aoolt- 
cable  toll.  ,-  r-  kk- 

(c)  l^inimum  charge  in  dollars  per  vessel  per  lock  transited  for  full  or  partial  transit  of  the  Seaway- 

Pleasure  craft'  _ - • 

Other  vessels 


Tolls 


h^ontreal  to 
or  from 
Lake  On- 
tario (N^LO) 
effective 
1994 


0.11 


Lake  On- 

tano  to  or 

from  Lake 

Erie  (Wel- 

land  Canal) 

effective 

1994 


0.13 


'  Includes  Federal  Taxes  where  applicable. 

4.  Section  402.9  is  revised  tp  read  as 
follows: 

§402.9    Incentive  tolls. . 

(a)  Notwithstanding  anything 
contained  in  this  Tariff,  the  portion  of 
the  composite  toll  related  to  charges  per 
metric  ton  of  cargo  charged  on  new 
business  shall  be  reduced  by  fifty 
percent  for  a  Seaway  transit  beginning 
and  ending  during  the  1994  navigation 
year. 

(b)  The  discount  mentioned  in 
paragraph  (a)  of  this  section  shall  he 
granted  for  the  remainder  of  the 
navigation  season  if: 

(1)  A  vessel  carries,  for  each  transit. 
1 ,000  metric  tons  or  more  of  new 
business  or  a  minimum  of  1,000  cubic 
mciters  of  new  business  project  cargo; 
\ind 

(2)  A  complete  and  accurate 
application  for  a  new  business  discount 
is  submitted  to  the  Authority  or  the 
Corporation,  on  the  form  provided  by 
the  Authority  or  the  Corporation,  for 
evaluation  and  audit  by  the  Authority  or 
the  Corporation  prior  to  the  beginning  of 
a  Seaway  transit. 


10.00 
15.00 


1.10 

0.55 

0.68 

0.55 

0.68 

0.55 

0.65 

0.55 

2.66 

0.88 

2.41 

0.63 

1.10 

0.55 

0.00 

0.00 

1.18 

1.18 

IM/A 

440.00 

N/A 

325.00 

10.00 
15.00 


(c)  For  the  purposes  of  this  section, 
new  business  means  cargo  that  has  not 
moved  through  a  Seaway  lock  between 
an  origin  and  a  destination  as  defined  in 
this  paragraph  (c)  during  the  navigation 
seasons  of  1991,  1992,  and  1993  or  cargo 
that  has  moved  through  a  Seaway  lock 
in  quantities  representing  less  than  five 
percent  of  the  average  of  Seaway  traffic 
between  an  origin  and  a  destination 
during  the  navigation  seasons  of  1991. 
1992,  and  1993.  For  the  purposes  of  this 
paragraph  (c).  origin  and  destination 
mean  the  country  in  whicli  the  cargo  is 
loaded  or  unloaded,  but  if  the  cargo  is 
unloaded  in  North  America,  origin  and 
destination  mean  the  geographic  region 
in  which  the  cargo  is  unloaded,  tho.se 
geographic  regions  being  as  follows: 

(1)  the  Gulf  of  St.  Lawrence  and  St. 
Lambert  Lock; 

(2)  St.  Lambert  Lock  to  Cape  Vincent 
on  the  St.  Lawrence  River,  Lake  Ontario 
and  the  Welland  Canal; 

(.1)  Lake  Erie,  Lake  Huron,  and 
connecting  waters; 

(4)  Lake  Michigan; 

(5)  Lake  Superior  and  St.  Mary's 
River;  and 


(6)  ports  elsewhere  in  North  America 
in  regions  not  specifically  described  in 
subparagraphs  (c)  (1)  through  (."))  of  this 
section. 

5.  Section  402.11  is  revised  to  read  as 
follows: 

§  402.1 1    Volume  discount 

(a)  A  volume  rebate  shall  be  granted 
to  a  shipper  of  downbound  cargo  or  to 
a  receiver  of  upbound  cargo  at  the  end 
of  the  1994  navigation  season  after 
payment  of  the  full  toll  specified  in  the 
schedule  under  the  tariff  in  section 
402.8  of  this  Part  if  shipments  of  a 
particular  commodity  during  19,94 
excised  by  a  minimum  of  25.000  tons  the 
shipper's  or  receiver's  hi^jhest  tonnage 
for  that  particular  commodity  during 
1991.  1992.  or  1993  in  the  Seaway. 
Shippers  will  \h-  qualified  based  upon 
the  particular  commodity  loaded  at  their 
port  of  origin  and  receivers  will  be 
qualified  based  on  the  particular 
commodity  unloaded  at  their  port  ot 
destination.  Shippers  and  receivers 
located  within  the  Seauay  will  be 
qualified  ba.sed  on  the  total  of  their 
upbound  and  downbound  shipments  or 
receipts  of  the  particular  connnodily. 
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Should  a  shipper  or  receiver  of  the  same 
commodity  qualify  for  a  volume  rebate, 
the  rebate  will  be  divided  equally 
between  the  shipper  and  receiver. 

(b)  Volume  rebates  shall  be  granted 
only  with  respect  to  commodities  whose 
shipper  and  receiver  have  shipped  or 
received  the  subject  commodity  in  the 
years  1991,  1992.  and  1993  and  have  not 
been  subject  of  a  merger  or  take-over 
during  1991. 1992, 1993,  or  1994. 

(c)  The  volume  rebate  shall  be  equal 
to  a  50-percent  reduction  of  the  portion 
of  the  composite  toll  related  to  charges 
per  metric  ton  of  cargo  paid  for  the 
shipments  that  surpass  the  shippers  or 
receiver's  highest  tonnage  for  that 
commodity  during  1991, 1992,  or  1993. 
Payment  of  rebates  will  be  made 
directly  to  the  qualified  shipper  or 
receiver. 

(d)  The  Seaway  traffic  history 
describing  the  shipper's  or  receiver's 
tonnage  shall  be  submitted  by  the 
shipper  or  receiver  prior  to  the  end  of 
1994  and  shall  be  subject  to  audit  by  the 
Authority. 

Ce)  Cargoes  having  been  the  subject  of 
a  new  business  discount  or  an  alternate 
use  of  bulker  discount  described  in 
§  402.13  of  this  Part  shall  be  excluded 
from  the  statistics  used  for  calculation 
of  volume  rebates. 

6.  Section  402.13  is  revised  to  read  as 
follows: 

§402.13    Vessels  engaged  primarity  in  ttie 
bulk  trade. 

Notwithstanding  any  thing  contained 
in  this  Tariff,  the  toll  for  steel  slab, 
general,  or  containerized  cargo  for  any 
vessel  documented  under  the  laws  of 
the  United  States  or  registered  in 
Canada  in  aa:ordance  with  the  laws  of 
Canada  that  has  been  engaged  primarily 
in  the  bulk  trade  within  the  St. 
Lawrence  Seaway/Great  Lakes  system 
during  tlie  three  navigation  seasons 
immediately  preceding  the  applicable 
season  shall,  upon  written  application 
to  the  Authority  or  the  Corporation  prior 
the  beginning  of  a  Seaway  transit,  be  the 
toll  charged  for  food  grains  specified  In 
the  schedule  under  the  Tariff  in  §  402.8 
of  this  Part. 

7.  A  new  §402.15  is  added  to  read  as 
follows: 

§402.15    Single  season  discounts  or 
rebate  for  same  stiipmenL 

Notwithstanding  anything  in  the 
Tariff,  a  carrier,  shipper,  or  receiver 
shall  obtain  during  a  single  navigation 
season,  with  respect  to  the  same 
shipment,  only  one  of  the  following 
three:  a  new  business  discount,  as 
described  in  §  402.9;  a  bulk  trade 
discount,  as  described  in  §  402.13;  or  a 
volume  rebate,  as  described  in  §402.11. 


JMI 


Issued  at  Washington,  DC  on  August  22, 
1994. 

Saint  Lawrence  Seaway  Development 
Corporation. 
Stanford  E.  Parris, 
Administrator. 
IFR  Doc.  94-21567  Filed  8-31-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  9S-1-6591C;  FRL-5060-91 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Interim 
Final  Determination  That  State  has 
Corrected  the  Deficiency 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  On  August  29,  1994,  in  the 
Federal  Register,  EPA  published  a 
direct  final  rulemaking  fully  approving 
revisions  to  the  California  State 
Implementation  Plan.  The  revisions 
concern  Bay  Area  Air  Quality 
Management  District  (BAAQMD)  Rule 
8-8.  "Wastewater  (Oil-Water) 
Separators".  On  that  date,  EPA  also 
published  a  proposed  rulemaking  to 
provide  the  public  with  an  opportunity 
to  comment  on  EPA's  action.  If  a  person 
submits  adverse  comments  on  EPA's 
proposed  action  within  30  days  of 
publication  of  the  proposed  and  direct 
final  actions.  EPA  will  withdraw  its 
direct  final  action  and  will  consider  any 
comments  received  before  taking  final 
action  on  the  State's  submittal.  Based  on 
the  proposed  full  approval,  EPA  is 
making  an  interim  final  determination 
by  this  action  that  the  State  has 
corrected  the  deficiency  for  which  a 
sanctions  clock  began  on  November  25, 
1992.  This  action  will  stay  the 
application  of  the  offset  sanction  and 
stay  the  application  of  the  highway 
sanction.  Although  this  action  is 
effective  upon  publication,  EPA  will 
take  comment.  If  no  comments  are 
received  on  EPA's  proposed  approval  of 
the  State's  submittal,  the  direct  final 
action  published  in  the  Federal  Register 
on  August  29, 1994,  will  also  finalize 
EPA's  determination  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  If  comments  are 
received  on  EPA's  proposed  approval 
and  this  interim  final  action,  EPA  will 
publish  a  final  action  taking  into 
consideration  any  comments  received. 
DATES:  This  interim  final  rule  is 
effective  on  September  1,  1994. 


Comments  must  be  received  by  October 
3, 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Daniel  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

The  state  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  following  locations: 

Environmental  Protection  Agency.  Air 
Docket  6102.  401  "M"  Street.  SW., 
Washington  20460. 

California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento,  CA  92123-1095. 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San  Francisco, 
CA  94109. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
H.  Beck,  Rulemaking  Section  (A-5-3), 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1190.  Internet  E-mail: 
beck.erik@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  31, 1990,  the  State 
submitted  BAAQMD  Rule  8-8 
"Wastewater  (Oil-Water)  Separators", 
for  which  EPA  published  a  limited 
disapproval  in  the  Federal  Register  on 
October  26, 1992.  57  PR  48457.  EPA's 
disapproval  action  started  an  18-month 
clock  for  the  application  of  one  sanction 
(followed  by  a  second  sanction  6 
months  later)  under  section  179  of  the 
Clean  Air  Act  (Act)  and  a  24-month 
clock  for  promulgation  of  a  Federal 
Implementation  Plan  (FIP)  under 
section  110(c)  of  the  Act.  The  State 
subsequently  submitted  a  revised  rule 
on  July  13,  1994.  EPA  has  taken  direct 
final  action  on  this  submittal  pursuant 
to  its  modified  direct  final  policy  set 
forth  at  59  FR  24054  (May  10,  1994).  In 
the  Rules  section  of  the  Federal  Register 
dated  August  29,  1994,  59  FR  44328, 
EPA  issued  a  direct  final  full  approval 
of  the  State  of  California's  submittal  of 
BAAQMD  Rule  8-8.  "Wastewater  (Oil- 
Water)  Separators".  In  addition,  in  the 
Proposed  Rules  section  of  the  Federal 
Register  dated  August  29, 1994.  EPA 
proposed  full  approval  of  the  State's 
submittal. 

Based  on  the  proposed  and  direct 
final  approval,  EPA  believes  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  original  disapproval 
deficiency.  Therefore,  EPA  is  taking  this 


final  rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiency.  However,  EPA 
is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If,  based  on  any  comments  on 
this  action  and  any  comments  on  EPA's 
proposed  full  approval  of  the  State's 
submittal,  EPA  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate. 
EPA  will  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiency.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determinatioa 
or  a  final  determination  that  the 
deficiency  has  not  been  corrected.  Until 
EPA  takes  such  an  action,  the 
apphcation  of  sanctions  will  continue  to 
be  deferred  and  or  stayed. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  November  25,  1992.  However,  this 
action  will  stay  the  application  of  the 
offsets  sanction  and  will  stay  the 
application  of  the  highway  sanction.  See 
59  FR  39832  (August  4,  1994).  If  EPA's 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective, 
such  action  will  permanently  stop  the 
sanctions  clock  and  vdll  permanently 
lift  any  applied,  stayed  or  deferred 
sanctions.  If  EPA  must  withdraw  the 
direct  final  action  based  on  adverse 
comments  and  EPA  subsequently 
determines  that  the  State,  in  fact,  did 
not  correct  the  disapproval  deficiency. 
EPA  will  also  determine  that  the  State 
did  not  correct  the  deficiency  and  the 
sanctions  consequences  described  in  the 
sanctions  rule  will  apply.  See  59  FR 
39832,  to  be  codified  at  40  CFR  52.31. 

II.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiency  that  started  the 
sanctions  clock.  Based  on  this  action, 
application  of  the  offset  sanction  will  be 
stayed  and  application  of  the  highway 
sanction  will  be  stayed  until  EPA's 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective  or 
until  EPA  takes  action  proposing  or 
finally  disapproving  in  whole  or  part 
the  State  submittal.  If  EPA's  direct  final 
action  fully  approving  the  State 
submittal  becomes  effective,  at  that  time 
any  sanctions  clocks  will  be 
permanently  stopped  and  any  applied, 
stayed  or  deferred  sanctions  will  be 
permanently  lifted. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  firom  sanctions 
should  be  provided  as  quickly  as 
possible.  "Therefore.  EPA  Is  invoking  the 
good  cause  exception  under  the 


Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.* 
See  5  U.S.C.  553(b)(B).  EPA  believes 
that  notice-and-comment  rulemaking 
before  the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and,  through  its  proposed  and 
direct  final  action  is  indicating  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clocL  Therefore,  it  is  not  in 
the  public  interest  to  initially  impose 
sanctions  or  to  keep  applied  sanctions 
in  place  when  the  State  has  most  likely 
done  all  that  it  can  to  correct  the 
deficiency  that  triggered  the  sanctions 
clock.  Moreover,  it  would  be 
impracticable  to  go  through  notice-and- 
comment  rulemaking  on  a  finding  that 
the  State  has  corrected  the  deficiency 
prior  to  the  rulemaking  approving  the 
State's  submittal.  Therefore,  EPA 
believes  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
temf>orarily  stay  or  defer  sanctions 
while  EPA  completes  its  rulemaking 
process  on  the  approvability  of  tlie 
State's  submittal.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C  553(d)(1). 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  pro\isions  of  the  Act. 
Therefore,  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities,  . 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection;  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  regulations. 


Reporting  and  recordkeeping 
requirements.  Ozone.  Volatile  organic 
compounds. 

Authority:  42  U.S.Q  7401-7671q. 

Dated:  August  22. 1994. 
Harry  Seraydarian, 
Acting  Regional  Administrator 
IFR  Doc  94-21409  Filed  8-31-94.  8:45  ami 
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40  CFR  Part  52 

[CA  83-2-65810;  FRL-5061-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Calrfomia  State 
Implementation  Plan  Revision;  Interim 
Final  Determination  That  State  Has 
Corrected  tt>e  Deficiency 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 


'  As  previously  noted,  however,  by  ihi*  action 
EPA  is  providing  th«  public  wHh  a  chance  to 
comment  on  EPA's  detemnination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
in  determinljjg  whether  to  reverse  such  action. 


SUMMARY:  On  August  25.  1994.  in  the 
Federal  Register.  EPA  pubUshed  a 
direct  final  rulemaking  fully  approving 
revisions  to  the  California  State 
Implementation  Plan.  The  revisions 
concern  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  Rule 
1162.  Polyester  Resin  Operations;  Rule 
1173.  Fugitive  Emissions  of  Volatile 
Organic  Compounds;  Rule  1175.  Control 
of  Emissions  from  the  Manufacture  of 
Polymeric  Cellular  (Foam)  Products, 
and  Rule  1176.  Sumps  and  Wastewater 
Separators.  On  that  date.  EPA  also 
published  a  proposed  rulemaking  to 
provide  the  public  with  an  opportunity 
to  comment  on  EPA's  action.  If  a  person 
submits  adverse  comments  on  EPA's 
proposed  action  within  30  days  of 
publication  of  the  proposed  and  direct 
filial  actions.  EPA  will  withdraw  its 
direct  final  action  and  will  consider  any 
comments  received  before  taking  final 
action  on  the  State  s  submittal.  Based  on 
the  proposed  full  approval.  EPA  is 
making  an  interim  final  determination 
by  this  action  that  the  State  has 
corrected  the  deficiency  for  which  a 
sanctions  clock  began  on  November  25. 
1992.  This  action  will  stay  the 
apphcation  of  the  offset  sanction  and 
stay  the  application  of  the  highway 
sanction.  Although  this  action  is 
effective  upon  publication.  EPA  will 
take  comments.  If  no  comments  are 
received  on  EPA's  proposed  approval  of 
the  State's  submittal,  the  direct  final 
action  published  in  the  Federal  Register 
on  August  25.  1994  will  also  finalize 
EPA's  determination  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  If  comments  are 
received  on  EPA's  proposed  approval 
and  this  interim  final  action.  EPA  will 
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publish  a  6nal  action  taking  into 
consideration  any  comments  received. 
DATES:  This  interim  final  rule  is 
effective  on  September  1, 1994. 
Comments  must  be  received  by  October 
3. 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Daniel  A.  Meer,  Chief,  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  ]X,  75  Hawrthome 
Street,  San  Francisco,  CA  94105. 
The  state  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  toliowing  locations: 
Environmental  Protection  Agency.  Air 
Docket  6102.  401  M  Street  SW., 
Washington  DC  20460. 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  92123-1095. 
South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar.  CA  91765-4182. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief,  Rulemaking 
Section  {A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9.  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1185. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  13. 1991,  the  State  submitted 
SCAQMD's  Rule  1162,  Polyester  Resin 
Operations,  and  Rule  1173,  Fugitive 
Emissions  of  Volatile  Organic 
Compounds.  On  December  31,  1990  the 
State  submitted  SCAQMD's  Rule  1175, 
Control  of  Emissions  from  the 
Manufacture  of  Polymeric  Cellular 
(Foam)  Products,  and  Rule  1176,  Sumps 
and  Wastewater  Separators.  The  EPA 
published  a  limited  disapproval  in  the 
Federal  Register  on  October  26, 1992 
(57  FR  48457)  for  the  four  rules  cited 
above.  EPA's  disapproval  action  started 
an  18-month  clock  for  the  application  of 
one  sanction  (followed  by  a  second 
sanction  6  months  later)  under  section 
179  of  the  Clean  Air  Act  (Act)  and  a  24- 
month  clock  for  promulgation  of  a 
Federal  Implementation  Plan  (FTP) 
under  section  110(c)  of  the  Act.  The 
State  subsequently  submitted  revised 
rules  on  May  24, 1994.  EPA  has  taken 
direct  final  action  on  this  submittal 
pursuant  to  its  modified  direct  final 
policy  set  forth  at  59  FR  24054  (May  10, 
1994).  In  the  Rules  section  of  the 
Federal  Register  dated  August  25,  1994, 
59  FR  43751,  EPA  issued  a  direct  final 
full  approval  of  the  State  of  California's 
submittal  of  SCAQMD's  Rule  1162, 


Polyester  Resin  Operations;  Rule  1173, 
Fugitive  Emissions  of  Volatile  Organic 
Compounds;  Rule  1175,  Control  of 
Emissions  from  the  Manufacture  of 
Polymeric  Cellular  (Foam)  Products, 
and  Rule  1176,  Sumps  and  Wastewater 
Separators.  In  addition,  in  the  Proposed 
Rules  section  of  the  Federal  Register 
dated  August  25,  1994,  EPA  proposed 
full  approval  of  the  State's  submittal. 

Based  on  the  proposed  and  direct 
final  approval,  EPA  believes  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  original  disapproval 
deficiency.  Therefore,  EPA  is  taking  this 
final  rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiency.  However,  EPA 
is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If,  based  on  any  comments  on 
this  action  and  any  comments  on  EPA's 
proposed  full  approval  of  the  State's 
submittal,  EPA  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate, 
EPA  will  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiency.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiency  has  not  been  corrected.  Until 
EPA  takes  such  an  action,  the 
application  of  sanctions  will  continue  to 
be  deferred  and  or  stayed. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  November  25, 1992.  However,  this 
action  will  stay  the  application  of  the 
offsets  sanction  and  will  stay  the 
application  of  the  highway  sanction.  See 
59  FR  39832  (August  4,  1994).  If  EPA's 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective, 
such  action  will  permanently  stop  the  , 
sanctions  clock  and  will  permanently 
lift  any  applied,  stayed  or  deferred 
sanctions.  If  EPA  must  withdraw  the 
direct  final  action  based  on  adverse 
comments  and  EPA  subsequently 
determines  that  the  State,  in  fact,  did 
not  correct  the  disapproval  deficiency', 
EPA  will  also  determine  that  the  State 
did  not  correct  the  deficiency  and  the 
sanctions  consequences  described  in  the 
sanctions  rule  will  apply.  See  59  FR 
39832,  to  be  codified  at  40  CFR  52.31. 

II.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiency  that  started  the 
sanctions  clock.  Based  on  this  action, 
application  of  the  offset  sanction  will  be 
stayed  and  application  of  the  highway 
sanction  will  be  stayed  until  EPA's 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective  or 


until  EPA  takes  action  proposing  or 
finally  disapproving  in  whole  or  part 
the  State  submittal.  If  EPA's  direct  final 
action  fully  approving  the  State 
submittal  becomes  effective,  at  that  time 
any  sanctions  clocks  will  be 
permanently  stopped  and  any  applied, 
stayed  or  deferred  sanctions  will  be 
permanently  lifted. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore,  EPA  is  irrvoking  the 
good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.' 
5  U.S.C.  553(b)(B).  EPA  believes  that 
notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is  . 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and,  through  its  proposed  and 
direct  final  action  is  indicating  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  Therefore,  it  is  not  in 
the  public  interest  to  initially  impose 
sanctions  or  to  keep  applied  sanctions 
in  place  when  the  State  has  most  likely 
done  all  that  it  can  to  correct  the 
deficiency  that  triggered  the  sanctions 
clock.  Moreover,  it  would  be 
impracticable  to  go  through  notice-and- 
comment  rulemaking  on  a  finding  that 
the  State  has  corrected  the  deficiency 
prior  to  the  rulemaking  approving  the 
State's  submittal.  Therefore,  EPA 
believes  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
temporarily  stay  or  defer  sanctions 
while  EPA  completes  its  rulemaking 
process  on  the  approvability  of  the    . 
State's  submittal.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C.  553(d)(1). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Aci, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 


profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore.  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping.  Ozone, 
and  Volatile  organic  compounds. 

Authority:  42  U.S.C  7401-767K}. 

Dated:  August  22. 1994. 
Harry  Seraydarian. 
Acting  Regional  Administrator. 
(FR  Doc.  94-21410  Fiiod  8-31-94;  8:45  am) 
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40  CFR  Part  52 

[CA  8»-1-6S65c;  FRL-5061-11 

Approval  and  Promulgation  of 
Imptementation  Ptans;  Califofnia  State 
Implementation  Plan  Revision;  Interlfn 
Final  Determination  That  State  has 
Corrected  the  Deficiency  - 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 


'  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  EPA's  determination  after  the  effectivo 
date  and  EPA  will  consider  any  comments  received 
In  determining  whether  to  reverse  such  artlon. 


SUMMARY:  On  August  29.  1994,  in  the 
Federal  Register.  EPA  published  a 
direct  final  rulemaking  fully  approving 
revisions  to  the  California  State 
Implementation  Plan.  The  revisions 
concern  San  Diego  County  Air  Pollution 
Control  District  (SDCAPCD)  Rule  61.9. 
"Separation  of  Organic  Compounds 
from  Water".  On  that  date.  EPA  also 
pubhshed  a  proposed  rulemaking  to 
provide  the  pubUc  with  an  opportunity 
to  comment  on  EPA's  action.  If  a  person 
submits  adverse  comments  on  EPA's 
proposed  action  within  30  days  of 
publication  of  the  proposed  and  direct 
final  actions.  EPA  will  withdraw  its 
direct  final  action  and  will  consider  any 
comments  received  before  taking  final 
action  on  the  State's  submittal.  Based  on 
the  proposed  full  approval.  EPA  Is 
making  an  interim  final  determination 
by  this  action  that  the  State  has ' 
corrected  the  deficiency  for  which  a  ''. 
sanctions  clock  began  on  November  25. 
1992.  This  action  will  stay  the 
application  of  the  offset  sanction  and 
stay  the  application  of  the  highway  -     - 
sanction.  Although  this  action  is 
effective  upon  publication,  EPA  will 
take  comment.  If  no  comments  are 


received  on  EPA's  proposed  approval  of 
the  State's  submittal,  the  direct  final 
action  published  in  the  Federal  Register 
on  August  29. 1994.  will  also  finaUze 
EPA's  determination  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  If  comments  are 
received  on  EPA's  proposed  approval 
and  this  interim  final  action,  EPA  will 
publish  a  final  action  taking  into 
consideration  any  comments  received. 
DATES:  This  interim  final  rule  is 
effective  on  September  1.  1994. 
Comments  must  be  received  by  October 
3,  1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Daniel  Meer.  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Regioji  IX.  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901. 

The  state  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  following  locations: 
Environmental  Protection  Agency.  Air 

Docket  6102.  401  "M"  Street.  SW.. 

Washington.  DC  20460. 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  2020  "L"  Street. 

Sacramento.  CA  92123-1095. 
San  Diego  County  Air  Pollution  Control 

District.  9150  Chesapeake  Drive.  San 

Diego,  CA  92123-1096. 
FOR  FURTHER  INFORMATION  CONTACT:  Erik 
H.  Beck.  Rulemaking  Section  (A-5-3). 
Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  Telephone: 
(415)  744-1190.  Internet  E-mail: 
beck.erik@epamail*pa.gov.  - 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  5.  1991.  the  State  submitted 
SDCAPCD  Rule  61.9  "SeparaUon  of 
Organic  Compounds  from  Water",  for 
which  EPA  published  a  limited 
disapproval  in  the  Federal  Register  on 
October  26. 1992.  57  FR  48457.  EPA's 
disapproval  action  started  an  18-month 
clock  for  the  aptpHcation  of  one  sanction 
(followed  by  a  second  sanction  6 
months  later)  under  section  179  of  the 
Clean  Air  Act  (Act)  and  a  24-month 
clock  for  promulgation  of  a  Federal 
Implementation  Plan  (FIP)  under 
section  110(c)  of  the  Act.  The  State 
subsequently  submitted  a  revised  rule 
on  May  24. 1994.  EPA  has  taken  direct 
final  action  on  this  submittal  pursuant 
-to  its  modified  direct  final  policy  set 
forth  at  59  FR  24054  (May  10.  1994).  In 
the  Rules  section  of  the  Federal  Register 
dated  August  29. 1994.  59  FR  44322. 


EPA  issued  a  direct  final  full  approval 
of  the  State  of  California's  submittal  of 
SDCAPCD  Rule  61.9.  "Separation  of 
Organic  Compounds  from  Water".  In 
addition,  in  the  Proposed  Rules  section 
of  the  Federal  Register  dated  August  29. 
1994.  EPA  proposed  full  approval  of  the 
State's  submittal. 

Based  on  the  proposed  and  direct 
final.approval.  EPA  believes  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  original  disapproval 
deficiency.  Therefore.  EPA  is  taking  this 
final  rulemaking  action,  effective T)n 
publication,  finding  that  the  State  has 
corrected  the  deficiency.  However.  EPA 
is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If.  based  on  any  comments  on 
this  action  and  any  comments  on  EPA's 
proposed  full  approval  of  the  State's 
submittal,  EPA  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate. 
EPA  Hill  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiency.  As  appropriate.  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiency  has  not  been  corrected.  Until 
EPA  takes  such  an  action,  the 
application  of  sanctions  will  continue  to 
be  deferred  and  or  staved. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  November  25.  1992.  However,  this 
action  will  stay  the  application  of  the 
offsets  sanction  and  will  stay  the 
application  of  the  highway  sanction.  See 
59  FR  39832  (August  4. 1994).  If  EPA's 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective, 
such  action  will  permanently  stop  the 
sanctions  clock  and  will  permanently 
lift  any  appUed.  stayed  or  deferred 
sanctions.  If  EPA  must  withdraw  the 
direct  final  action  based  on  adverse 
comments  and  EPA  subsequently 
determines  that  the  State,  in  fact,  did 
not  correct  the  disapproval  deficienc>'. 
EPA  will  also  determine  that  the  State 
did  not  correct  the  deficiency'  and  the 
sanctions  consequences  described  in  the 
sanctions  rule  will  apply.  See  59  FR 
39832.  to  be  codified  at  40  CFR  52.31. 

II.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiency  that  started  the 
sanctions  docL  Based  on  this  action, 
application  of  the  offset  sanction  will  be 
stayed  and  application  of  the  highway 
sanction  will  be  stayed  until  EPA's 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective  or 
until  EPA  takes  action  proposing  or 
finally  disapproving  in  whole  or  part 
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the  State  submittal.  If  EPA's  direct  final 
action  ftiUy  approving  the  State 
submittal  becomes  effective,  at  that  time 
any  sanctions  clocks  will  be 
permanently  stopped  and  any  applied, 
stayed  or  deferred  sanctions  will  be 
permanently  lifted. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  rehef  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore,  EPA  is  invoking  the 
good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.' 
5  U.S.C.  553(b)(B).  EPA  believes  that 
-  notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and,  through  its  proposed  and 
direct  final  action  is  indicating  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  Therefore,  it  is  not  in 
the  public  interest  to  initially  impose 
sanctions  or  to  keep  applied  sanctions 
in  place  when  the  State  has  most  likely 
done  all  that  it  can  to  correct  the 
deficiency  that  triggered  the  sanctions 
clock.  Moreover,  it  would  be 
impracticable  to  go  through  notice-and 
comment  rulemaking  on  a  finding  that 
the  State  has  corrected  the  deficiency 
prior  to  the  rulemaking  approving  the 
State's  submittal.  Therefore,  EPA 
believes  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
temporarily  stay  or  defer  sanctions 
while  EPA  completes  its  rulemaking 
process  on  the  approvability  of  the 
State's  submittal.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C.  553(d)(1). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
.  profit  enterprises,  and  government 
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'  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
corrunent  on  EPA's  determination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
in  determining  whether  to  reverse  such  action. 


entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore,  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Envirorunental  protection.  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping 
requirements.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  August  22,  1994. 
Harry  Seraydarian. 
Acting  Regional  Administrator. 
|FR  Doc.  94-2141 2  Filed  8-31-94:  8:45  am) 
BILUNG  CODE  «S«O-60-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Und  Order  7079 
PD-943-4210-06;  IDI-15636  01) 

Partial  Revocation  of  Executive  Order 
dated  July  2, 1910;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects  46 
acres  of  public  land  withdrawn  for  the 
Bureau  of  Land  Management's 
Powersite  Reserve  No.  21.  The  land  is 
no  longer  needed  for  this  purpose.  The 
revocation  is  needed  to  permit  disposal 
of  the  land  through  public  sale  to  Boise 
County  for  a  dump  transfer  station.  This 
action  will  open  the  land  to  surface 
entry.  The  land  has  been  and  will 
remain  open  to  mining  and  mineral 
leasing. 

EFFECTIVE  DATE:  October  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise. 
Idaho  83706-2500,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  July  2, 
1910,  which  withdrew  public  land  for 
the  Bureau  of  Land  Management's 
Powersite  Reserve  No.  21,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 


Boise  Meridian 

T.  7  N.,  R.  2  E., 

Sec.  33.  lot  1. 

The  area  described  contains  46  acres  in 
Boise  County. 

2.  At  9  a.m.  on  October  3, 1994,  the 
land  described  above  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  October 
3. 1994,  shall  be  considered  as 
simultaneously  filed  at  that  time. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
jFR  Doc.  94-21563  Filed  8-31-94;  8:45  ami 

BILLING  CODE  4310-GG-P 


43  CFR  Public  Land  Order  7080 
[NM-920-4210-06;  NMNM  2466] 

Modification  of  Public  Land  Order  No. 
4325;  Transfer  of  Jurisdiction;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  modifies  Public 
Land  Order  No.  4325.  which  withdrew 
161.60  acres  of  public  land  for  the 
Navajo  Indian  Irrigation  Projed,  to 
transfer  jurisdiction  of  the  land  from  the 
Bureau  of  Reclamation  to  the  Bureau  of 
Indian  Affairs  and  establish  a  50-year 
term.  The  land  will  remain  closed  to 
surface  entry  and  mining,  but  has  been 
and  will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  September  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgiana  E.  Armijo,  BLM  New  Mexico 
State  Office,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502,  505^38-7594. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  4325  is 
hereby  modified  to  transfer 
adminFstrative  jurisdiction  of  the 
following  described  land  from  the 
Bureau  of  Reclamation  to  the  Bureau  of 
Indian  Affairs,  and  to  establish  a  50-year 
term: 

New  Mexico  Principal  Meridian 

T.  27N..R.  11  W.. 

Sec.  3,  lots  1  and  2. 
T.  28N.,  R.  11  W., 

Sec.  34,  S'/zSE'A. 

The  area  described  contains  161.60  acres  in 
San  Juan  County. 


2.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1714(0  (1988),  the.. 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  August  23. 1964. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
jFR  Doc.  94-21613  Filed  8-31-94:  8:45  am] 
BILUNG  CODE  431&-fB-P 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AA24 

Migratory  Bird  Hunting:  Migratory  Bird 
Hunting  Regulations  on  Certain 
Federal  Indian  Reservations  and 
Ceded  Lands  for  the  1994-95  Eariy 
Season 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  prescribes  special 
early  season  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reser\'ation  trust 
lands  and  ceded  lands.  This  is  in 
response  to  tribal  requests  for  Service 
recognition  of  their  authority  to  regulate 
hunting  under  established  guidelines. 
This  rule  is  necessary  to  allow 
establishment  oT  season  bag  limits  and. 
thus,  harvest  at  levels  compatible  with 
populations  and  habitat  conditions. 
EFFECTIVE  DATE:  This  rule  takes  effect  on 
September  1,  1994. 

ADDRESSES:  Comments  received,  if  any, 
on  the  proposed  special  hunting 
regulations  and  tribal  proposals  are 
available  for  public  inspection  during 
normal  business  hours  in  Room  634. 
Arlington  Square  Building,  4401  N. 
Fairfax  Drive,  Arlington.  VA. 
Communications  regarding  the 
documents  should  be  sent  to:  Director 
(FWS/MBMO),  U.S.  Fish  and  Wildlife 
Ser\ice.  Room  634-ARLSQ,  1849  C 
Street,  NW,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Morehouse,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service.  Department  of  the 
Interior,  Room  634-ARLSQ,  1849  C 
Street,  NW,  Washington,  DC  20240 
703/358-1714). 

SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 
1918  (40  Stat.  755;  16  U.S.C.  703  et 
seq.).  authorizes  and  directs  the 


Secretary  of  the  Department  of  the 
Interior,  having  due  regard  for  the  zones 
of  temperature  and  for  the  distribution, 
abundance,  economic  value,  breeding 
habits,  and  times  and  lines  of  flight  of 
migratory  game  birds,  to  determine 
when,  to  what  extent,  and  by  what 
means  such  birds  or  any  part,  nest  or 
egg  thereof  may  be  taken,  hunted, 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  the  August  16.  1994  Federal 
Register  (59  FR  42017),  the  U.  S.  Fish 
and  Wildlife  Service  (Sen'ice)  propo.sed 
special  migratory  bird  hunting 
regulations  for  the  1994-95  hunting 
season  for  certain  Indian  tribes,  under 
the  guidelines  described  in  the  June  4, 
1985,  Federal  Register  (50  FR  23467). 
The  guidelines  were  developed  in 
response  to  tribal  requests  for  Service 
recognition  of  their  reser\'ed  hunting 
rights,  and  fur  some  tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  members  and  nonmembers , 
on  their  reservations.  The  guidelines 
include  possibilities  for:  (1)  On- 
reservalion  hunting  by  both  tribal 
members  and  nonmembers.  with 
hunting  by  nontribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s);  (2)  on-reservation  hunting  by 
tribal  members  only,  outside  of  usual 
Federal  frameworks  for  season  dates  and 
length,  and  for  daily  bag  and  possession 
limits:  and  (3)  off-reservation  hunting  by 
tribal  members  on  ceded  lands,  outside 
of  usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  have  to  be  consistent 
with  the  March  lO-September  1  closed 
season  mandated  by  the  1916  Migratory 
Bird  Treaty  with  Canada. 

Tribes  that  desired  special  hunting 
regulations  in  the  1994-95  hunting 
season  were  requested  in  the  April  7. 
1994.  Federal  Register  (59  FR  16762)  to 
submit  a  proposal  that  included  details 
on:  (1)  Requested  season  dates  and  other 
regulations  to  be  observed:  (2)  harvest 
anticipated  under  the  requested 
regulations;  (3)  methods  that  will  be 
employed  to  measure  or  monitor 
harAest;  (4)  steps  that  will  be  taken  to 
limit  level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  har\-est 
would  impact  seriously  on  the 
migrator)'  bird  resource:  and  (5)  tribal 
capabilities  to  establish  and  enforce 
migratory  bird  hunting  regulations.  No 
action  is  required  if  a  tribe  wishes  to 
observe  the  hunting  regulations  that  are 
established  by  the  State(s)  in  which  an 
Indian  resen-ation  is  located.  The 


guidelines  have  been  used  successfully 
since  the  1985-86  hunting  season,  and 
they  were  made  final  beginning  with  the 
1988-89  hunting  season  (August  18. 
1988;  53  FR  31612). 

Akhough  the  proposed  rule  includes 
generalized  regulations  for  both  early 
and  late  season  hunting,  this  rulemaking 
addresses  only  the  early  season 
proposals.  Late  season  hunting  will  be 
addressed  in  the  rulemaking  to  follow  in 
September  1994.  As  a  general  rule,  early 
seasons  begin  during  September  each 
year  and  have  a  primar\'  emphasis  on 
such  species  as  mourning  and  white- 
winged  dove.  Late  seasons  are  those  that 
begin  about  October  1  or  later  each  year 
and  have  a  primary  emphasis  on 
waterfowl. 

In  the  proposed  rule,  the  Service  > 

pointed  out  that  there  was  reason  for 
cautious  optimism  with  regard  to 
liberalization  of  duck  hunting 
regulations  in  the  1994-95  season. ' 
However,  at  that  time  production 
information  was  not  available  and 
assessments  could  not  be  made  on 
which  to  base  final  frameworks 
decisions.  From  sur\-ey  data,  it  now 
appears  that  duck  production  is  up  on 
a  continental  basis,  with  a  projected  fall 
flight  index  of  about  71  million  ducks, 
and  the  Ser\ice  has  responded  to  this  by 
making  minor  adjustments  in 
regulations.  Most  notably,  bag  limit 
frameworks  provide  for  one  more  duck 
than  allowed  last  year,  with  an 
additional  mallard  drake.  However,  the 
restriction  on  mallard  hens  to  one  in  the 
daily  bag  will  remain  in  effect.  A  season 
on  canvasbacks  is  optional  nationwide. 
Other  species  restrictions  are  still  in 
effect.  The  Ser\ice  has  eased  off, 
.somewhat,  the  more  restrictive 
regulations  of  past  seasons  because  duck 
populations  have  generally  rebounded 
from  the  lows  of  last  year  and  several 
previous  years.  Duck  populations 
recovery  is  closely  linked  to  more 
favorable  water  conditions  throughout 
most  of  the  better  duck  production  area-, 
of  the  U.S.  and  Canada,  as  well  as  to 
more  restrictive  regulations  imposed  in 
the  past.  However,  the  Service  has  been 
conservative  in  this  liberalization 
because  the  potential  is  there  for  a  more 
complete  recovery  of  populations  in  the 
future,  compared  to  long-term  averages, 
if  water  conditions  stabilize  and/or 
continue  to  improve.  Length  of  season  is 
considered  to  be  a  factor  more  closely 
associated  with  determining  magnitude 
of  har\'est  than  is  minor  adjustment  in 
bag  limit  so  frameworks  for  season 
length  across  all  four  flyways  will 
remain  the  same.  The  fact  that  some 
liberalization  has  occurred  in  bag  limits 
is  considered  in  these  final  regulations, 
many  of  which  were  proposed  before 
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final  decisions  were  made  on  late 
season  frameworks. 

Comments  and  Issues  Concerning 
Tribal  Proposals 

For  the  1994-95  migratory  bird 
hunting  season,  the  Service  proposed 
regulations  fpr  fourteen  tribes  and/or 
Indian  groups  that  followed  the  1985 
guidelines  and  were  considered 
appropriate  for  final  rulemaking.  In 
addition,  the  Penobscot  Indian  Nation 
had  not  submitted  a  proposal  but  was 
expected  to  do  so,  as  it  had  routinely  in 
the  past,  and  was  included  in  the 
proposed  rule.  The  Penobscots  have 
been  excluded  from  these  final 
regulations  because  of  a  failure  to 
submit  the  appropriate  materials.  Some 
of  the  proposals  submitted  by  the  tribes 
have  both  early  and  late  season 
elements.  However,  as  noted  earlier, 
only  those  with  early  season  proposals 
are  included  in  this  final  rulemaking: 
six  tribes  have  proposals  with  early 
seasons.  Comments  and  revised 
proposals  received  to  date  are  addressed 
in  the  following  section.  The  comment 
period  for  the  proposed  rule,  published 
on  August  16,  closed  on  August  31, 
1994.  Because  of  the  brief  comment 
period  that  was  necessary,  any 
comments  received  on  the  proposed 
rule  and/or  these  early  season 
regulations  not  responded  to  herein  will 
be  addressed  in  the  late  season  final  rule 
to  be  published  in  September. 

Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  WI 

To  date,  the  Service  has  received  two 
letters  regarding  the  proposal  of  the 
Great  Lakes  Indian  Fish  and  Wildlife 
Commission  (GLIFWC).  One  dated  July 
22  from  the  State  of  Wisconsin 
Department  of  Natural  Resources 
(WIDNR)  to  the  GLIFWC,  was  copied  to 
the  Service.  In  this  letter,  the  WIDNR 
communicated  concerns  regarding:  (1) 
Canada  goose  bag  limits  of  10  per  day, 
and  concern  for  the  harvest  of 
Mississippi  Valley  Population  (MVP) 
and  giant  Canada  geese.  The  WIDNR 
voiced  concerns  over  the  status  of  giant 
and  MVP  Canada  geese,  and  asked  that 
the  bag  limit  be  returned  to  the  1992 
level.  The  WIDNR  cited  improvements 
in  the  population  status  of  MVP  Canada 
geese  this  past  spring  resulting  from 
major  reductions  in  harvest  by  MVP 
States  over  the  past  two  seasons,  but 
voiced  apprehension  over  the  likelihood 
of  a  good  production  year  in  1994 
because  of  a  late  spring  on  the  breeding 
grounds.  With  regard  to  giant  Canada 
geese.  WIDNR  cited  10  or  more  years  of 
effort  to  restore  breeding  populations 
that  could  be  jeopardized  by  overharvest 
locallyj  (2)  the  length  of  other  goose 


seasons  and  bag  limits  for  the  GLIFWC 
in  comparison  to  those  required  for  non- 
tribal  hunters  by  the  State  of  Wisconsin. 
The  WIDNR  thought  that  GLIFWC  goose 
seasons  and  bag  limits  should  be 
consistent  with  those  of  the  State;  (3) 
the  September  15  opening  of  the  duck 
season.  The  WIDNR  continues  to  oppose 
the  early  duck  season  opener  in  concern 
for  late  nesting  hens  and  their  broods 
that  might  still  be  in  molt  or  just 
recovering  from  the  molt  that  would 
make  them  especially  vulnerable  to 
harvest;  (4)  the  increase  in  the  proposed 
duck  daily  bag  limit  to  20.  The  WIDNR 
believes  that  drastically  increasing  bag 
limits  may  negatively  impact  efforts  by 
the  State  and  others,  including  the 
GLIFWC,  to  restore  local  duck  breeding 
populations  in  northern  Wisconsin;  and 
(5)  honoring  the  noon  opening  for 
shooting  hours  for  the  first  day  of  the 
State's  duck  season. 

The  second  letter  of  comment,  dated 
July  5,  was  provided  directly  to  the 
Service  by  the  State  of  Minnesota 
Department  of  Natural  Resources 
(MNDNR).  A  direct  reply  to  this  letter 
has  been  provided  to  ^e  MNDNR.  In 
their  letter,  the  MNDNR  referenced  the 
practice  of  the  GLIFWC  in  some 

f>revious  years  to  defer  selection  of  bag 
imits  until  after  production  is  known.  - 
The  MNDNR  also  commented  that  a  bag 
limit  of  20  ducks  is  "inconsistent  with 
current  duck  population  status"  and 
that  a-bag  limit  of  10  geese  is 
"excessive." 

It  is  necessary  to  place  this  proposal 
by  the  GLIFWC  in  the  context  of  a  tribal 
entity  having  court  established  legal 
rights  on  ceded  lands  in  one  instance 
(Wisconsin)  and  legal  precedent  for 
establishing  those  rights  on  ceded  lands 
in  the  other  (Minnesota).  Further,  it  is 
the  policy  of  the  Service  to  recognize 
treaty  rights  wherever  there  is 
substantial  proof  that  they  occur,  e.g., 
more  recently  in  the  Michigan  1836 
Treaty  area.  Thus,  the  GLIFWC  proposal 
has  as  hs  umbrella  the  recognition  by 
the  Federal  Government  of  those 
reserved  rights  by  bands  to  an 
unquantified  amount  of  any  harvestable 
migratory  bird  surpluses  in  the  ceded 
areas.  The  above  has  been  amplified  in 
our  response  to  the  MNDNR,  which 
states  that,  "As  to  theexistence  of  treaty 
rights,  it  is  the  Federal  Government's 
position  that  they  do  exist  until  such 
time  as  a  Federal  court  says  otherwise. 
Our  position  derives  from  the  special 
status  that  Native  Americans  have  with 
regard  to  the  Federal  Government's 
'trust  responsibility,'  as  well  as 
precedent  setting  court  decisions  in 
Wisconsin  and  elsewhere  when  these 
reserved  treaty  rights  have  been  at 
issue." 


As  to  the  details  of  the  proposal 
comments,  our  response  as  stated  in  the 
MNDNR  letter  continues  to  be  that 
"[Wjhile  the  Commission's  proposed  . 
bag  limits  are  somewhat  greater  than 
they  have  been  in  previous  years,  I 
disagree  that  they  are  'inconsistent  with 
current  duck  population  status'  and 
'excessive'  for  geese.  The  Service's 
position  is  that  the  current  populations 
of  birds  can  support  the  limited  harvest 
of  the  bands.  In  past  years,  the  numbers 
of  ducks  and  geese  taken  annually  by 
the  Commission's  member  bands  have 
been  about  2,000  and  500,  respectively. 
In  1993-94, 1631  ducks  and  402  geese 
were  taken.  Under  the  proposed 
regulations,  the  annual  harvest  is 
anticipated  to  be  approximately  3,000 
ducks  and  900  geese.  Further,  as  you 
state,  the  Commission  has  modified  its 
original  proposal  with  regard  to  sex  and 
species  considerations,  in  line  with 
current  management  concerns.  If 
approved,  the  Commission  will  be 
obligated  to  monitor  the  harvest  to 
ensure  that  local  breeding  populations 
of  ducks  are  not  being  adversely 
affected." 

Thus,  although  the  first  consideration, 
for  approval  has  been  the  legal 
grounding  of  the  request,  the  Service  is 
also  sensitive  to  the  inherent 
conservation  issue.  It  should  be 
emphasized  here  that  the  willingness  of 
the  GLIFWC  to  compromise  on  the 
original  bag  limit  proposal  to  one  which 
is  biologically  acceptable  signals  their 
continuing  responsibility  and  sensitivity 
to  the  status  of  the  waterfowl  resource. 

The  September  15  o{)ening  date  for 
the  GLIFWC  meets  the  framework  the 
Service  has  established  for  approval  of 
tribal  duck  seasons.  This  date  should 
provide  ample  time  for  even  late  broods 
and  molting  ducks  to  be  flighted.  These 
referenced  guidelines  were  on'ginally 
established  by  the  Service's  Region  3 
Office  in  the  Twin  Cities,  Minnesota,  for 
use  in  the  Great  Lakes  areas  but  have 
been  generally  applied  elsewhere  in  the 
States,  as  appropriate.  The  Service  also 
requests  that  tribal  members  honor  both 
the  noon  opening  for  shooting  hours  for 
the  first  day  of  the  State's  duck  season 
and  with  Wisconsin's  open  water 
hunting  restrictions. 

As  these  regulations  are  being 
approved  in  this  early  season  final  rule, 
it  is  incumbent  upon  the  GLIFWC  to 
continue  to  closely  monitor  both  the 
duck  and  goose  harvests  to  ensure  that 
local  and/or  regional  breeding 
populations  are  not  being  negatively 
impacted  by  an  increased  harvest. 

In  summary,  this  rule  amends  section 
20.110  of  50  CFR  to  make  current  for  the 
early  1994-95  migratory  bird  hunting 
season  the  regulations  that  will  apply  on 


Federal  Indian  reser\'ations,  off- 
reservation  trust  lands  and  ceded  lands. 
These  regulations  take  into  account  the 
improved  production  status  of  ducks 
,and  the  need  to  maintain  .somewhat 
restrictive  regulations  to  continue  the 
reduced  harvest  of  some  migratory 
birds. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  PoHcy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13.  1975  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  June  9. 1988,  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16.  1988 
(53  FR  22582),  and  June  17.  1988  (53  FR 
22727).  In  addition,  an  August  1985 
environmental  assessment  titled 
■'Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reser\'ations  and  Ceded  Lands"  is 
available  from  the  Ser\'ice. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA).  as  amended  (16  U.S.C.  1531- 
1543;  87  Stat.  884),  provides  that.  "The 
Secretary  shall  review  other  program.s 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"- (and)  .shall  "insure  that  any 
action  authorized,  funded  or  carried  oiit 
*   *   *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat  *  *  •"Thus,  the 
Ser\ice  has  initiated  Set:tion  7 
consultation  for  the  proposed  migratory 
bird  hunting  seasons  including  those 
which  occur  on  Federally-  recognized 
Indian  reser\'atlons  and  ceded  lands. 
The  Service's  biological  opinion 
resulting  from  its  consultation  under 
Section  7  of  the  ESA  may  be  inspected 
by  the  public  in.  and  will  be  available 
from,  the  Ser\'ice's  address  given  under 
the  caption  ADDRESSES. 

In  an  August  1994  finding,  the  Service 
concluded  that  the  proposed  action  is 
not  likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 


of  their  critical  habitats.  Among  other 
reasons,  hunting  regulations  are 
designed  to  remove  or  alleviate  chances 
of  conflict  between  seasons  for 
migratory  game  birds  and  the  protection 
and  conservation  of  endangered  and 
threatened  species  and  their  habitats. 

Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act 

In  the  April  7  Federal  Register,  the 
Ser\'ice  reported  measures  it  had 
undertaken  to  comply  with 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.]  and  Executive  Order  12866.  These 
included  pn-paring  an  Analysis  of 
Regulatory  Effects,  preparing  a  Small 
Entity  Flexibility  Analysis  under  the 
Regulatory  Flexibility  Aci.  and 
publishing  a  summary  of  the  latter.  This 
information  is  included  in  the  present 
document  by  reference.  This  rule  was 
not  subject  to  review  by  the  Office  of. 
Management  and  Budget  under 
Executive  Order  12866.  This  rule  does 
not  contain  any  information  collection 
requiring  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S-C.  3504. 

Authorship 

The  primar>-  author  of  this  eariy 
season  final  rule  is  Dr.  Keith  A. 
Morehouse.  Staff  Specialist.  Olfic-e  of 
Migratory  Bird  Management. 

Regulations  Promulgation 

The  rulemaking  process  for  nii-jratorv 
bird  hunting  must,  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regula.tions.  Thus, 
when  the  proposed-hunting  regulations 
for  certain. tribes  were  published  on 
August  11. 1994.  the  Service  established 
the  longest  possible  period  for  public 
comments.  In  doing  this,  the  Service 
recognized  that  time  would  be  of  the 
essence.  However,  the  comment  period 
provided  the  maximum  amount  of  time 
possible  while  ensuring  that  this  final 
rule  would  be  published  before  the 
beginning  of  the  early  hunting  season 
beginning  on  September  1.  1994. 

Under  the  autnority  of  the  Migratorv 
Bird  Treaty  Act  of  July  3.  1918.  as 
amended  (40  Stat.  755;  16  U.S.C.  703  pt 
seq.],  the  Service  prescribes  final 
hunting  regulations  for  certain  tribes  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands)  and  ceded 
lands.  The  regulations  specify  the 
species  to  be  hunted  and  establish 
season  dates,  bag  and  possession  limits, 
season  length,  and  shooting  hours  for 


migrator)'  game  birds  other  than 
waterfowl. 

Therefore,  for  the  reasons  set  out 
above,  the  Ser\'ice  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act.  and  this  final  rule  will 
take  effect  on  September  1, 1994. 

List  of  Subiecis  in  50  CFR  Part  20 

Exports.  Hunting.  Imports.  Reporting 
and  recordkeeping  requirements 
Transportation.  Wildlife. 

Accordingly.  Part  20.  Subchapter  B. 
Chapter  1  of  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20— {AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Migrator>-  Bird  Treaty  .\ct  duly 
3. 191R).  asamendpd(16.i:.S,c;.  76:i-71l); 
the  Fish  and  Wildlife  Improvrment  Act  of 
1978  (November  8. 1978).  as  amended  ( .  6 
U..S.C.  712):  and  the  Fish  and  Wildlife  A' :t  of 
1956  (August  8. 19.S6).  as  amended  (16  I  S.C 
742  a-d  and  e-j). 

(Editorial  Note:  The  following  hunting 
regulations  provided  for  by  «i  20.110  of  5L' 
CFR  Part  20  will  not  appear  in  the  Code  of 
FedfTdl  Rfgulation.s  because  of  their  snascnjl 
nature.) 

2.  Section  20^110  is  revised  to  read  as 
follows: 

§20.110    Seasons,  limits  and  other 
regulations  for  certain  Federal  Indian 
reservations,  Indian  Territory,  and  ceded 
lands. 

(a)  White  Mountain  Apache  Tribe. 
Fort  Apache  Indian  Fesenation. 
Whitehwr.  Arizona  (Tribal  Members 
and  i\'onmemhersl. 

Band-tailed  Pigeons. 

Season  Dates:  Open  September  2. 
close  September  11.  1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3  and  the  po.ssession 
limit  is  6. 

Mourning  Doves. 

Season  Dates:  Open  Septemlxjr  2. 
close  September  11.  1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  8  and  the  possession 
limit  is  16. 

General  Conditions:  All  non-tribal 
hunters  hunting  band-tailed  pigeons 
and  mourning  doves  on  Reservation 
lands  shall  have  in  their  possession  a 
valid  White  Mountain  Apache  Daily  or 
Yearly  Small  Game  Permit.  In  addition 
to  a  small  game  permit,  all  non-tribal 
hunters  hunting  band-tailed  pigeons 
must  have  in  their  possession  a  White 
Mountain  Special  Band-tailed  Pigeon 
Permit.  Other  special  regulations 
established  by  the  White  Mountain 
.\pache  Tribe  apply  on  the  reservation. 
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Tribal  and  nontribal  hunters  will 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  Part 
20  regarding  shooting  hours  and  manner 
of  taking. 

(b)  Colorado  River  Indian  Tribes. 
Parker,  Arizona  (Tribal  Members  and 
Nonmembers). 

Doves. 

Season  Dates:  Open  September  1. 
close  September  11. 1994;  then  open 
November  21,  close  January  8, 1995. 

Daily  Bag  and  Possession  Limits:  For 
the  early  season,  daily  bag  limit  is  10 
mourning  or  10  white-winged  doves,  or 
10  in  the  aggregate  per  day.  For  the  late 
season,  the  daily  bag  limit  is  10 
mourning  doves.  Possession  limits  are 
twice  the  daily  bag  limits. 

General  Conditions:  A  valid  Colorado 
River  Indian  Reservation  hunting  permit 
is  required  and  must  be  in  possession 
t)efore  taking  any  wildlife  on  tribal 
lands.  Persons  fourteen  years  and  older 
are  required  to  have  a  valid  permit.  Any 
person  transporting  game  birds  off  the 
Colorado  River  Indian  Reservation  must 
have  a  valid  transport  declaration  form. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  Fish  and  Game  Office 
in  Parker,  Arizona. 

(c)  Great  Lakes  Indian  Fish  and 
Wildlife  Commission,  Odanah, 
Wisconsin  (Tribal  Members  Only). 

Ducks. 

Wisconsin  and  Minnesota  1837,  1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
20,  including  no  more  than  10  mallards; 
only  5  of  which  may  be  hen  mallards; 
4  black  ducks;  4  redheads,  4  pintails 
and  2  canvasbacks. 

Mergansers. 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5,  including  no  more  than  1  hooded 
merganser. 

Canada  Geese. 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Open  September  15, 
close  December  1, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
10.  minus  the  number  of  blue,  snow  or 
white-fronted  geese  taken. 

Michigan.  1842  Treaty  Zone: 

Season  Dates:  Open  September  1, 
close  September  10. 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

Michigan,  1836  Treaty  Zone: 

Season  Dates:  Open  September  1. 
close  September  10, 1994,  except  for 
that  small  portion  of  the  ceded  territory 
which  coincides  with  the  State  of 
Michigan's  Southern  Zone  will  open 
September  1  and  close  on  September  15. 


Daily  Bag  Limit:  The  daily  bag  Umit  is 
5. 

Other  Geese  (Blue,  Snow,  and  White- 
fronted). 

Wisconsin  and  Minnesota  1837.  1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  December  1, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
10,  minus  the  number  of  Canada  geese 
taken. 

Coots  and  Common  Moorhens 
(Gallinule). 

Wisconsin  and  Minnesota  1837,  1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
20,  singly  or  in  the  aggregate. 

Sora  and  Virginia  Rails. 

Wisconsin  and  Minnesota  1837,  1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  November  7,  1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
25,  singly  or  in  the  aggregate.  The 
possession  limit  is  25. 

Michigan,  1842  and  1836  Zones: 

Season  Dates:  Open  September  15, 
close  November  14, 1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25,  singly  or  in 
aggregate.  The  possession  limit  is  25. 

Common  Snipe. 

Wisconsin  and  Minnesota  1837.  1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
8. 

Michigan,  1842  and  1836  Zones: 

Season  Dates:  Open  September  15, 
close  November  14, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
8. 

Woodcock. 

Wisconsin  and  Minnesota  1837,  1842 
and  1854  Zones: 

Season  Dates:  Open  September  6, 
close  November  30, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

Michigan,  1842  and  1836  Zones:     . 

Season  Dates:  Open  September  15, 
close  November  14,  1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

General  Conditions:  (i)  While  hunting 
waterfowl,  a  tribal  member  must  carry 
on  his/her  person  a  valid  tribal 
waterfowl  hunting  permit. 

(ii)  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  This  Model  Code  was  the  subject 
of  the  stipulation  in  Lac  Courte  Oreilles 
v.  State  of  Wisconsin  regarding 


migratory  bird  hunting.  Except  as 
modified  herein,  these  amended 
regulations  parallel  Federal 
requirements,  50  CFR  Part  20,  and 
shooting  hour  regulations  in  50  CFR 
Part  20.  subpart  K,  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  applicable  to  migratory  bird 
hunting. 

(iii)  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

(iv)  Minnesota  and  Michigan — Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Minnesota  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  applicable  State  statutes. 
Tribal  members  hunting  in  Michigan 
will  comply  with  tribal  codes  that 
contain  provisions  parallel  to  Michigan 
law  regarding  duck  blinds  and  decoys. 

(v)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  specified. 

(vi)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member's  primary 
residence.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with 
applicable  State  statutes.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 

(d)  Navajo  Indian  Reservation,    • 
Window  Rock,  Arizona  (Tribal  Members 
and  Nonmembers). 

Band-tailed  Pigeons. 

Season  Dates:  Open  September  1 . 
close  September  30, 1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  Hmit  is  5  and  the  possession 
limit  is  10. 

Mourning  Doves. 

Season  Dates:  Open  September  1. 
close  September  30. 1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  10  and  the  possession 
limit  is  20. 

General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20.  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 


Stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

(e)  Oneida  Tribe  of  Indians  of 
Wisconsin,  Oneida,  Wisconsin  (Tribal 
Members). 
Ducks. 

Season  Dates:  Open  September  15, 
dose  November  30. 1994. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  limit  is  6,  including  no  more 
than  4  mallards  (only  1  of  which  can  be 
a  mallard  hen),  4  wood  ducks,  1 
canvasback,  1  redhead,  2  pintails,  and  1 
hooded  merganser.  Possession  limit  is 
twice  the  daily  bag  limit. 
Geese. 

Season  Dates:  Open  September  15, 
close  November  30, 1994. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  limit  is  2  Canada  geese,  that    ~ 
must  be  tagged  after  harvest  with  tribal 
tags.  The  tribe  will  reissue  tags  upon 
registration  of  the  daily  bag  limit.  A 
season  quota  of  150  birds  is  adopted.  If 
the  quota  is  reached  before  the  season 
concludes,  the  season  will  be  closed  at 
that  time. 
Mourning  Dove. 

Season  Dates:  Open  September  1, 
close  November  30,  199^4. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  limit  is  10.  and  the  possession 
limit  is  20. 
Woodcock. 

Season  Dates:  Open  September  1, 
close  November  30, 1994. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  limit  is  6,  and  the  possession 
limit  is  12. 

General  Conditions:  Indians  and  non- 
Indians  hunting  on  the  Oneida  Indian 
Reservation  or  on  lands  under  the  • 
jurisdiction  of  the  Oneida  Nation  will 
observe  all  basic  Federal  migratory  bird 
hunting  regulations  found  in  50  CFR. 
Indian  hunters  are  exempt  from  the 
requirement  to  purchase  of  a  Migratory 
Waterfowl  Hunting  and  Conservation 
Stamp  (Duck  Stamp). 

(f)  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Resen'otion,  Marysville, 
Washington  (Tribal  Members). 
Ducks/Coot. 

Season  Dates:  Open  September  15. 
1994,  and  close  February  1, 1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  with  12  in 
possession;  except  that  bag  and 
possession  limits  are  restricted  for  blue- 
winged  teal,  canvasback.  harlequin, 
pintail  and  wood  duck  <o  those 
established  for  the  Pacific  Flyway  by 
final  Federal  frameworks,  to  be 
announced. 
Geese. 

Season  Dates: Open  September  15, 
1994,  and  close  February  1,. 1995. 


Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  with  12  in 
possession;  except  that  the  bag  limits  for 
brant  and  cackling  and  dusky  Canada 
geese  are  those  established  for  the 
Pacific  Flyway  in  accordance  with  final 
Federal  frameworks,  to  be  announced. 
The  tribes  also  set  a  maximum  annual 
bag  limit  on  ducks  and  geese  for  those 
tribal  members  who  engage  in 
subsistence  hunting. 
Snipe. 

Season  Dates:  Open  September  1 . 
1994,  and  close  February  1,  1995. 

Daily  Bag  and  Possessjon  Limits:  The 
dally  bag  hmit  is  6.  with  12  in 
possession. 

GenenI  Conditions:  All  waterfowl 
hunters,  members  and  non-members, 
must  obtain  and  possess  while  hunting 
a  valid  hunting  permit  from  the  Tulalip 
tribes.  Also,  non-tribal  members  sixteen 
years  of  age  and  older,  hunting  pursuant 
to  Tulalip  Tribes'  Ordinance  No.  67, 
must  possess  a  validated  Federal 
Migratory  Bird  Hunting  and 
Conservation  Stamp  and  a  validated 
State  of  Washington  Migratory 
Waterfowl  Stamp.  All  Tulalip  tribal 
members  must  have  in  their  possession 
while  hunting,  or  accompanying 
another,  their  valid  tribal  identification 
card.  All  hunters  are  required  to  adhere 
to  a  number  of  other  special  regulations 
enforced  by  the  tribes  and  available  at 
the  tribal  office. 

Dated:  August  25, 1994. 

George  T.  Frampton. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  94-21761  Filed  8-31-94;  8:45  am] 
BILUNG  CODE  4310-S&-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  931199-4042:  I.D.  082994B] 

Grcundflsh  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Prohibition  of  retention. 


SUMMARY;  NMFS  is  prohibiting  retention 
of  northern  rockfish  jn  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA)  and  is  requiring  that  incidental 
catches  be  treated  in  the  same  manner 
as  prohibited  species  and  discarded  at 
sea  with  a  minimum  of  injury.  This 
action  is  necessary  because  the  northern 


rockfish  total  allowable  catch  (TAC)  in 
this  area  has  been  reached. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  August  29,  1994,  until  12 
midnight,  A.l.t..  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§  672.20(c){l)(ii)(B),  the  TAC  for 
northern  rockfish  in  the  Central 
Regulatory  Area  was  established  by  the 
final  groundfish  specifications  (59  FR 
7647,  February  16,  1994),  as  4,720 
metric  tons.  The  directed  fisherj'  for 
northern  rockfish  in  the  Central 
Regulatory  Area  was  closed  under 
§  672.20(c)(2)  on  July  15,  1994  (59  FR 
37180,  July  21.  1994). 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined  in  accordance 
with  §  672.20(c)(3),  that  the  TAC  for 
northern  rockfish  in  the  Central 
Regulatory  Area  has  been  reached. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  northern  rockfish  in 
the  Central  Regulator)'  Area  be  treated 
as  prohibited  species  in  accordance 
with  §  672.20(e),  effective  from  12  noon, 
A.l.t.,  August  29, 1994,  until  12 
midnight,  A.l.t.,  December  31,  1994. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  0MB  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seij. 
-Dated:  August  29.  1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Consenation  and  Management.  Sational 
Marine  Fisheries  Senice. 
IFR  Doc.  94-21631  Filed  8-29-94;  1:08  pnij 
BILLING  CODE  3510-22-F 


50  CFR  Part  672 

(Docket  No.  931199-4042;  I.D.  082994A] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.'\A), 
Commerce. 


JMI 


45240    Federal  Register  /  Vol.  59.  No.  169  /  Thursday.  September  1.  1994  /  Rules  and  Regulations 


ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
deep-water  species  fisher>'  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  because 
the  third  seasonal  bycatch  allowance  of 
Pacific  halibut  apportioned  to  the  deep- 
water  species  fishery  in  the  GOA  has 
been  caught. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  August  29.  1994.  until  12 
noon,  A.l.t..  September  30. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan.  907-586-7228.      - 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fisher>'  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 


vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

An  emergency  interim  rule  (59  FR 
6222.  February  10. 1994)  and 
subsequent  extension  of  effective  date 
(59  FR  24965.  May  13. 1994) 
apportioned  the  Pacific  halibut 
prohibited  species  catch  (PSC)  limit  for 
trawl  gear  into  bycatch  allowances  and 
seasonal  apportionments  thereof  among 
fishery  categories.  In  accordance  with 
§  672.20(f)(3)(iii).  the  deep-water  species 
fishery  that  is  defined  at 
§672.20{0(3)(ii)tB)  was  apportioned  400 
metrictons  of  Pacific  halibut  PSC  for 
the  third  season,  the  period  June  30, 
1994.  through  September  30. 1994. 

The  Director.  Alaska  Region.  NMFS, 
has  determined,  in  accordance  with 
§  672.20(f)(3)(iv),  that  vessels 
participating  in  the  trawl  deep-water 
species  fishery  in  the  GOA  have  caught 
the  third  seasonal  bycatch  allowance  of 
Pacific  halibut  apportioned  to  that 
fishery.  Therefore,  NMFS  is  prohibiting 


directed  fishing  for  each  species  and 
species  group  that  comprise  the  doep- 
water  species  fishery  by  vessels  using 
trawl  gear  in  the  GOA.  The  species  and 
species  groups  that  comprise  the  deep- 
water  species  fishery  are:  All  rockfish  of 
the  genera  Sebasfes  and  Sebostolobus, 
Greenland  turbot.  Dover  sole,  rex  sole, 
arrowtooth  flounder,  and  sablefish.  This 
closure  is  effective  from  12  noon,  A.l.t., 
August  29, 1994,  until  12  noon,  A.l.t., 
September  30, 1994. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  0MB  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq: 
Dated:  August  29.  1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Consen'ation  an(1  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-21630  Filed  8-29-94: 1:08  pm)  . 
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This  section  o«  ttie  FEDERAL  REGISTER 
contains  notices  to  the  puWtc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  mterested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  906 
[Docket  No.  FV94-906-<M>R] 

Oranges  and  Grapefruit  Grown  In  the 
Lower  Rio  Grande  Valley  In  Texas; 
Proposed  Higher  Quality  and  Reduced 
Size  Requirements  for  Texas 
Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
increase  the  minimum  quaUty 
requirements  for  Texas  grapefruit  to 
Texas  Choice,  from  the  current 
minimum  grade  requirement  of  U.S.  No. 
2.  This  proposed  rule  would  also' 
temporarily  relax  the  minimum  size 
requirements  for  certain  Texas 
grapefruit  for  the  entire  1994-95  season. 
This  proposed  rule  is  designed  to  help 
the  Texas  citrus  industry  successfully 
market  the  1994-95  season  grapefruit 
crop. 

DATES:  Comments  must  be  received  by 

September  16.  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to:  Docket 
Clerk.  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  Room 
2523-S.  Washington,  DC  20090-6456; 
FAX:  202-720-5698.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  at  the  pffice  of  the  Docket 
Clerk  during  regular  business  hours.  All 
comments  should  reference  the  docket 
number,  date,  and  page  number  of  this 
issue  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456.  Room  2523-S.  Washington 
DC  20090-6456;  telephone:  202-720- 
5127;  or  Belinda  G.  Garza.  McAllen 
Marketing  Field  Office,  USDA/ AMS, 
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1313  East  Hackberry.  McAllen,  Texas 
78501;  telephone:  210-682-2833. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No 
906  (7  CFR  Part  906)  regulating  the 
,    handling  of  oranges  and  grapefruit 
grown  in  the  Lower  Rio  Grande  Valley 
in  Texas,  hereinafter  referred  to  as  the 
order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S,C  601-674), 
hereinafter  referred  to  as  the  Act. 
The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  retroactive  effect. 
This  proposed  rule  would  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  thereftt)m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  davs  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undulv 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 


through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  smaU 
entity  orientation  and  compatibility. 
There  are  about  15  citrus  handlers 
subject  to  regulation  under  the  order 
covering  oranges  and  grapefruit  grown 
in  Texas,  and  about  750  producers  of 
these  citrus  fruits  in  Texas.  Small 
agricultural  service  firms,  which 
includes  grapefruit  handlers,  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  are  less 
than  $5,000,000.  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  5500,000. 
A  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Texas  Valley  Citrus  Committee 
(committee)  met  on  June  30.  1994.  and 
recommended  the  regulator}'  changes 
for  Texas  grapefruit.  The  committee 
meets  prior  to  and  during  each  season 
to  review  the  handling  regulations 
effective  on  a  continuous  basis  for  each 
citrus  ftniit  regulated  under  the  order. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
.suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act 

Minimum  grade  and  size 
requirements  for  fresh  grapefruit  grown 
in  Texas  are  in  effect  under  §  906.365  (7 
CFR  906.365).  This  rule  would  amend 
§  906.365  by  revising  paragraph  (a)(3)  to 
delete  authority  for  shipping  U.S.  No.  2 
grade  grapefruit  and  by  revising 
paragraph  (a)(4)  to  permit  shipment  of 
graneftriit  measuring  at  least  3V,h  inches 
in  diameter  (pack  size  112)  for  the  entire 
1994-95  season  ending  July  31.  1995, 
provided  such  grapeftuit  grade  at  least 
U.S.  No.  1. 


Revision  of  Minimum  Quality 
Requirements 

Section  906.365  of  the  orders  rules 
and  regulations  currently  provide  that 
fresh  shipments  of  grapefniit  must 
grade,  in  descending  order  of  quality 
U.S.  Fancy.  U.S.  No.  1,  U.S.  No.  1    " 
Bright.  U.S.  No.  1  Bronze,  or  U.S.  No. 
2.  The  requirements  for  these  grades  are 
set  forth  in  the  U.S.  Standards  for 
Grades  of  Grapefruit  (Texas  and  States 
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other  than  Florida.  California  and 
Arizona)  (7  CFR  51.620  through  51.653). 
In  addition,  there  are  other  qualities  of 
grapefruit  packed  by  the  Texas  citrus 
industry  defined  in  section  906.137, 
pertaining  to  handlers"  use  of 
identifjing  marks  utilized  by  the 
committee  in  promotional  and 
advertising  projects.  Section  906.137 
provides  that  handlers  may  use  the 
identifying  mark  "Texas  Fancy"  only 
with  respect  to  grapefruit  grading  at 
least  U.S.  No.  1,  but  with  no  more  than 
40  percent  of  the  surface  of  the  fruit,  in 
aggregate,  affected  by  discoloration. 
This  quality  of  fruit  is  slightly  better 
than  that  grading  U.S.  No.  1,  but  slightly 
less  than  that  grading  U.S.  Fancy. 
Section  906.137  further  provides  that 
handlers  may  use  the  identifying  mark 
"Texas  Choice"  only  with  respect  to 
fruit  grading  at  least  U.S.  No.  2,  except 
that  no  more  than  60  percent  of  the 
surface  of  the  fruit,  in  aggregate,  may  be 
affected  by  discoloration.  "Texas 
Choice"  fruit  is  of  a  quality  slightly 
better  than  that  of  a  U.S.  No.  2  grade, 
which  provides  that  up  to  two-thirds  of 
the  fruit  surface  may  be  affected  by 
discoloration. 

This  proposed  rule  would  arnend 
section  906.365  to  provide  that  the 
minimum  quaUty  of  grapefruit  shipped 
to  fresh  market  outlets  would  be  "Texas 
Choice",  thereby  eliminating  the 
authority  to  ship  U.S.  No.  2  grade  fruit 
beginning  with  1994-95  season 
shipments. 

The  committee  recommended  that  the 
minimum  quality  requirements  for  fresh 
market  shipments  of  Texas-grown 
grapefruit  be  increased,  as  specified. 
The  committee  reports  that  it  expects 
that  the  proposed  higher  minimum 
quality  requirements  will  result  in  better 
grapefruit  being  shipped  to  the  fresh 
market,  and  that  such  fruit  should 
receive  greater  consumer  support, 
increase  consumer  demand,  and 
improve  grower  returns.  The  consumer 
demand  for  such  grapefruit  should  be 
strengthened,  because  consumers  prefer 
the  higher  quality  grapefruit  which  this 
proposed  rule  would  require  be 
shipped. 

Minimum  grade  requirements  under 
the  order  are  designed  to  provide  fresh 
markets  with  fruit  of  acceptable  grade 
and  maturity,  thereby  maintaining 
consumer  confidence  in  fresh  Texas- 
grown  grapefruit.  This  helps  create 
buyer  confidence  and  contributes  to 
stable  marketing  conditions. 

The  committee  believes  elimination  of 
the  U.S.  No.  2  grade  would  have  other 
benefits  as  well.  First,  it  would  reduce 
the  number  of  different  packs  of 
grapefruit  currently  being  offered  by  the 
Texas  citrus  industrv  from  seven  to  six 


This  reduction  would  enhance 
standardization  and  reduce  buyer 
confusion,  which  should  benefit  Texas 
growers  and  shippers.  Second,  this 
action  would  make  the  Texas  grapefruit 
industry  more  competitive  with  other 
growing  areas.  Th&  Citrus 
Administrative  Committee  which 
administers  Federal  Marketing  Order 
No.  905.  covering  citrus  grown  in 
Florida,  recently  made  a  similar 
recommendation  to  eliminate  the 
shipment  of  U.S.  No.  2  grade  grapefruit. 
The  Texas  industry  believes  it  should 
do  the  same  to  remain  viable  in  this 
highly  competitive  business.  Finally, 
the  committee  believes  that  increasing 
the  quality  of  grapefruit  offerings  from 
Texas  would  complement  its  promotion 
and  advertising  activities  undertaken 
under  authority  of  the  order.  These 
activities  are  designed  to  create  buyer 
preference  for  Texas-grown  grapefruit, 
and  increasing  the  quality  offered  for 
shipment  would  enhance  these  efforts. 

This  proposed  increase  in  quality 
requirements  should  not  have  a 
significant  impact  on  available  supplies 
of  fresh  Texas  grapefruit.  The  committee 
reports  that  in  recent  seasons,  grapefruit 
grading  U.S.  No.  2  have  comprised  less 
than  1  percent  of  total  fresh  shipments. 
The  benefits  of  this  proposed  rule 
should  therefore  outweigh  any  costs 
related  to  increasing  the  minimum 
quality  requirements.  Grapefruit  not 
meeting  "Texas  Choice"  quality 
requirements  could  be  utilized  in 
exempt  outlets,  such  as  processing, 
relief,  charity,  or  home  use. 

Temporary  Relaxation  of  Minimum 
Size  Requirements 

Section  906.365  also  establishes 
minimum  size  requirements  for  Texas 
grapefruit.  During  the  period  November 
16  through  January  31  each  season, 
grapefruit  must  be  at  least  pack  size  96. 
except  that  the  minimum  diameter  for 
the  grapefruit  in  any  lot  is  3*Vie  inches. 
At  other  times,  grapefruit  that  is  pack 
size  112,  except  that  the  minimum 
diameter  for  ;^rapefruit  in  any  lot  is  3Vir. 
inches,  nia>  l)e  shipped  if  it  grades  at 
least  U.S.  No.  1.  This  proposed  rule 
would  provide  that  pack  size  112    \ 
grapefruit  may  be  shipped  throughout 
the  entire  1994-95  season  if  such 
grapefruit  grade  at  least  U.S.  No.  1.  This 
relaxation  is  the  same  as  the  rela.xation 
which  previously  vvas  issued  for  the 
period  beginning  October  25,  1993.  and 
endingluly  31,  1994. 

This  relaxation  is  expected  to  help  the 
Texas  citrus  industr)' successfully 
market  its  1994-95  season  grapefruit 
crop  and  have  a  positive  effect  on 
producer  returns.  Permitting  shipments 
of  pack  size  112  grapefruit  gr.iding  at 


least  U.S.  No.  1  for  the  entire  1994-95 
season  will  enable  Texas  grapefruit 
handlers  to  meet  market  needs  and 
compete  with  similar  sized  grapefruit    ' 
expected  to  be  shipped  from  Florida. 
This  proposal  is  based  on  the  current 
and  prospective  crop  and  market 
conditions  forTex^s  grapefruit.  Fresh 
Texas  grapefruit  shipments  are  expected 
to  begin  in  October  of  this  season. 
This  proposed  rule  reflects  the 
committee's  and  the  Department's 
appraisal  of  the  need  to  increase 
minimum  quality  and  temporarily  relax 
minimum  size  requirements  for  fresh 
Texas-grown  grapefruit,  as  specified. 
The  Department's  view  is  that  this 
proposed  rule  would  have  a  beneficial 
impact  on  Texas  producers  and 
handlers  of  fresh  grapefruit,  since  it 
would  enable  such  producers  and 
handlers  to  make  available  the  quality 
and  sizes  of  grapefruit  needed  to  meet 
consumer  needs  consistent  with  1994- 
95  season  crop  and  market  conditions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  comment  period  of  15  days  is 
deemed  appropriate  because  the  higher 
quality  and  relaxed  size  requirements 
for  Texas  erapefruit  need  to  be  in  effect 
when  shipnent  of  Texas'  1994-95 
season  fresh  grapefruit  crop  is  expected 
to  begin  on  or  about  October  15. 1994. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit.  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  906  is  proposed  to 
be  amended  as  follows: 

PART  90&— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  foUows:- 

Authority:  7  U.S.C.  601-e74. 

2.-Section  906.365  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)l4)  to 
read  as  follows: 

§906.365    Texas  Orange  and  Grapefruit 
Regulation  34. 

(a)*   *   * 

(3)  Such  grapefruit  grade  U.S.  Fancy. 
U.S.  No.  1.  U.S.  No.  1  Bright,  or  U.S.  No. 
1  Bronze,  or  meet  the  quality    . 
requirements  of  "Te.xas  Fancy"  or 
"Texas  Choice"  as  defined  in  section 
906.137  of  this  part: 

(4)  Such  grapefruit  are  at  least  pack 
size  96.  except  that  the  minimum 
diameter  limit  for  pack  size  Ofi 


grapefruit  in  any  lot  shall  be  S'Vie 
inches:  Provided,  That  any  handler  may 
handle  grapefruit,  except  during  the 
period  November  16  through  January  31 
each  season,  which  are  smaller  than 
pack  size  96.  if  such  grapefruit  grade  at 
least  U.S.  No.  1  and  they  are  at  least 
pack  size  112.  except  that  the  minimum 
diameter  limit  for  pack  size  112 
grapefruit  in  any  lot  shall  be  3Via 
inches:  Provided  further.  That  for  the 
period  beginning  October  15. 1994.  and 
ending  July  31, 1995.  any  handler  may 
handle  grapefruit  if  such  grapefruit 
grade  at  least  U.S.  No.  1  and  they  are  at 
least  pack  size  112,  except  that  the 
minimum  diameter  limit  for  pack  size 

112  grapefruit  in  any  lot  shall  be  3Vi6 
inches  in  diameter. 

*        *        *        •        » 

Dated:  August  25, 1994. 

Martha  B.  Ransom,    - 

AcUng  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  94-21634  Filed  8-31-94;  8:45  am] 
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[Docket  No.  94-13]  ~ 

RIN1557-AB14 

Capital  Adequacy:  Calculation  of 
Credit  Equivalent  Amounts  of  Off- 
Balance  Sheet  Contracts 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency.  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
amend  its  risk-based  capital  guidelines 
for  national  banks.  This  proposed  rule 
would  revise  and  expand  the  set  of  ofT- 
balance  sheet  credit  conversion  factors 
used  to  calculate  the  potential  future 
exposure  of  derivative  contracts  and 
permit  banks  to  net  multiple  derivative 
contracts  that  are  subject  to  a  qualifying 
bilateral  netting  contract  when 
calculating  the  potential  future  credit 
exposure. 

-  This  proposed  rule  is  based  on  the 
July  15.  1994,  proposed  revisions  to  the 
Agreement  on  International  :  ' 

Convergence  of  Capital  Measurement 
and  Capital  Standards  of  July  1988 
(Basle  Accord).  The  effect  of  this 
proposed  rule  would  be  twofold.  First, 
long-dated  interest  rate  and  foreign 
exchange  rate  contracts  would  be 
subject  to  new  higher  off-balance  sheet 


credit  conversion  factors  and  new 
conversion  factors  would  be  established 
specifically  for  derivative  contracts 
related  to  equities,  precious  metals,  and 
other  commodities.  Second,  national 
banks  generally  would  recognize  a 
reduction  in  potential  future  credit 
exposure  for  multiple  derivative 
contracts  subject  to  a  qualifying  bilateral 
netting  contract. 

DATES:  Comments  must  be  received  on 
or  before  October  21. 1994. 
ADDRESSES:  Comments  may  be 
submitted  to  Docket  Number  94-13, 
Communications  Division.  Ninth  floor, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SVV.. 
Washington.  DC  20219.  Comments  will 
be  available  for  inspection  and 
photocopying  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Tufts.  Senior  Economic  Advisor, 
Office  of  the  Chief  National  Bank 
Examiner.  (202)  874-5070;  or  Ronald 
Shimabukuro,  Senior  Attorney,  Bank 
Operations  and  Assets  Division.  (202) 
874-4460,  Office  of  the  Comptroller  of 
the  Currency. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Basle  Accord  '  established  the 
international  risk-based  capital 
standards  and  set  forth  a  framework  for 
measuring  capital  adequacy  under 
which  risk-weighted  assets  are 
calculated  by  assigning  assets  and  off- 
balance-sheet  items  to  broad  categories 
based  primarily  on  their  credit  risk,- that 
is,  the  risk  that  a  loss  will  be  incurred 
due  to  an  obligor  or  counterparty  default 
on  a  transaction.2  Off-balance-sheet 
contracts  are  incorporated  into  risk- 
weighted  assets  by  converting  each  item 
into  a  credit  equivalent  amount,  which 
is  then  assigned  to  the  appropriate 
credit  risk  category  according  to  the 
identity  of  the  obligor  or  counterparty, 
or  if  relevant,  the  guarantor  or  the 
nature  of  the  collateral. 

The  credit  equivalent  amount  of  an 
interest  rate  or  foreign  exchunge  rate 
contract  (rate  contract)  is  determined  by 
adding  together  the  current  replacement 
cast  (current  credit  exposure)  and  an 


estimate  of  the  possible  increases  in 
future  replacement  cost,  in  view  of  the 
volatility  of  the  current  credit  exposure 
over  the  remaining  life  of  the  contract 
(potential  future  credit  exposure — also 
referred  to  as  the  add-on).  Each  credit 
equivalent  amount  is  then  assigned  to 
the  appropriate  risk  category.  The 
maximum  risk  weight  applied  to  rate 
contracts  is  50  percent. ^ 

A.  Current  Credit  Exposure 

Under  the  risk-based  capital 
guidelines,  the  current  credit  exposure 
of  a  rate  contract  with  a  positive  mark- 
to-market  value  is  equal  to  the  mark-to- 
market  value.*  If  the  mark-to-market 
value  is  zero  or  negative,  then  th^re  is 
no  replacement  cost  associated  with  the 
rate  contract  and  the  current  credit 
exposure  is  zero.  The  sum  of  current 
credit  exposures  for  a  defined  set  of  rate 
contracts  is  referred  to  as  the  gross 
current  credit  exposure  for  that  set  of 
rate  contracts. 

As  initially  adopted  in  July  1988.  the 
Basle  Accord  required  banks  to 
determine  the  current  credit  exposure 
individually  for  every  rate  contract. 
Generally,  banks  were  not  permitted  to 
offset,  that  is,  net,  positive  and  negative 
mark-to-market  values  of  muhiple  rate 
contracts  with  a  single  counterparty  to 
■  determine  a  single  current  credit 
exposure  relative  to  that  counterparty. ^ 
In  April  1993  the  BSC  proposed  a 
revision  to  the  Basle  Accord  that  would 
permit  banks  to  net  positive  and 
negative  mark-to-market  values  of  rate 
contracts  subject  to  a  qualifying,  legally 
enforceable,  bilateral  netting  contract. 
Pursuant  to  the  April  1993  BSC  netting 
proposal,  banks  with  quali^-ing  bilateral 
netting  contracts  could  replace  the  gross 
current  credit  exposure  of  a  set  of  rate 
contracts  covered  by  the  bilateral 
netting  contracts  with  a  single  net 
current  credit  exposure  for  purposes  of 
calculating  the  credit  equivalent 
amount.  If  the  net  market  value  is 


'  The  Basle  Accord  was  proposed  by  the  Basle 
Committee  on  Banking  Supervision  (Basle 
Supervisors'  Committee  and  endorsed  by  the 
central  bank  governors  of  the  Group  of  Ten  (G-l  0) 
countries  in  July  1988.  The  Basle  Supervisors" 
Committee  (BSC)  is  comprised  of  representatives  of 
the  central  banks  and  supervisory  authorities  from 
the  G-lO  countries  (Belgium,  Canada,  Prance, 
Germany.  Italy.  Japan  Netherlands,  Sweden. 
Switzerland,  the  United  Kingdom,  and  the  United 
Stales)  and  Luxembourg. 

'  Other  types  of  risks,  such  as  market  risks, 
generally  are  not  addressed  by  the  risk-based  capital 
framework. 


^  Exchange  rate  contracts  with  an  original 
maturity  of  14  calendar  days  or  less  and 
instruments  traded  on  exchanges  that  require  daily 
payment  of  variation  margin  are  excluded  from  the 
risk-based  capital  ratio  calculations. 

■•  The  loss  to  a  bank  from  a  counterparty's  default 
on  a  rate  contract  is  the  cost  of  replacing  the  cash 
flows  specified  by  the  rate  contract.  The  markto- 
market  value  is  the  present  value  of  the  net  cash 
flows  specified  by  the  rate  contract,  calculated  on 
the  basis  of  current  market  interest  and  foreign 
exchange  rates. 

'  Netting  by  novation,  however,  was  recognized. 
Netting  by  novation  is  accomplished  under  a 
written  bilateral  contract  providing  that  any 
obligation  to  deliver  a  given  currency  on  a  given 
date  is  automatically  amalgamated  with  all  other 
obligations  for  the  same  currency  and  value  date. 
The  previously  existing  contracts  are  extinguished 
and  a  new  contract,  for  the  single  net  amount.  Is 
legally  substituted  for  the  amalgamated  gross     ' 
obligations. 
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positive,  then  that  maiket  value  equals 
the  current  credit  exposure  for  the  rate 
Cbntracts  under  a  bilateral  netting 
contract.  If  the  net  market  value  is  zero 
or  negative,  then  the  current  credit 
exposure  is  zero. 

On  May  20. 1994.  the  OCC  and  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRB)  issued  a  joint 
notice  of  proposed  rulemaking  to  amend 
their  respective  risk-based  capital 
guidelines  in  accordance  with  the  April 

1993  BSC  netting  proposal.*  See  59  FR 
26456  (May  20, 1994).  Generally,  under 
the  May  1994  joint  OCC/FRB  proposed 
rule,  a  bilateral  netting  contract  would 
be  recognized  for  risk-based  capital 
purposes  only  if  the  bilateral  netting 
contract  is  legally  enforceable.  The  May 

1994  joint  OCC/FRB  proposed  rule  is 
consistent  with  the  April  1993  BSC 
netting  proposal  whidi  was  adopted  in 
final  form  on  July  1994.  The  April  1993 
BSC  netting  proposal  is  discussed  in 
detail  in  the  May  1994  joint  OCC/FRB 
proposed  rule. 

B.  Potential  Future  Credit  Exposure 

The  second  part  of  the  credit 
equivalent  amount,  the  add-on  for 
potential  future  credit  exposure,  is  an 
estimate  of  the  additional  credit 
exposure  that  may  arise  over  the 
remaining  life  of  the  rate  contract  as  a 
result  of  fluctuations  in  prices  or  rates. 
Such  changes  may  increase  the  market 
.  value  of  the  rale  contract  in  the  future 
and,  therefore,  increase  the  cost  of 
replacing  it  if  the  counterparty 
subsequently  defaults. 

The  add-on  for  potential  future  credit 
exposure  is  calculated  by  multiplying 
the  notional  principal  amount'  of  the 
underlying  rate  contract  by  a  credit 
conversion  factor  that  is  determined  by 
the  remaining  maturity  of  the  rate 
contract  and  the  type  of  rate  contract. 
The  current  credit  conversion  factors 
used  to  calculate  potential  future  credit 
exposure,  referred  to  as  the  credit 
conversion  factor  matrix,  is  as  follows: 


JMI 


'■The  Office  of  Thrift  Supen-ision  issued  a  similar 
netting  proposal  on  )une  14, 1994  and  the  Federal 
Deposit  Insurance  Corporation  issued  its  netting 
proposal  on  fuly  25, 1994. 

'The  notional  princifyal  amoant,  or  value,  is  a 
reference  amount  of  moaey  used  to  cakulale 
pa>-ment  streams  between  the  counterparties. 
Principal  amounts  generally  are  not  exchanged  in 
single-currency  interest  rate  swaps,  but-generally 
are  exchanged  in  foreign  exchange  contacts 
(including  cross-currency  interest  rate  .swaps). 


Table  1 .— CuRRErfr  Credit 
Conversion  Factor  Matrix 


Remaining  matu- 
rity 

interest  rate 
contracts 
(percent) 

Exchange 
rate  con- 
tracts (per- 
cent) 

One  year  Of  less 
Over  one  year  ... 

0.0 
0.5 

1.0 
5.0 

These  credit  conversion  factors  were 
determined  through  simulation  studies 
that  estimated  the  potential  volatility  of 
interest  and  exchange  rates  and 
analyzed  the  implications  of  movements 
in  those  rates  for  the  replacement  costs 
of  various  types  of  interest  rate  and 
exchange  rate  contracts.  The  simulation 
studies  were  conducted  only  on  interest 
rate  and  foreign  exchange  rate  contracts, 
because  at  the  time  the  Basle  Accord 
was  being  developed,  activity  in  the 
derivatives  market  was  for  the  most  part 
limited  to  these  types  of  transactions. 
The  simulation  studies  produced 
distributions  of  potential  replacement 
costs  over  the  remaining  life  of  matched 
pairs  of  rate  contracts.^  Potential  future 
credit  exposure  was  then  defined  in 
terms  of  confidence  limits  derived  from 
these  distributions.  The  credit 
conversion  factors  were  intended  to  be 
a  compromise  between  precision,  on  the 
one  hand,  and  complexity  and  burden, 
on  the  other.' 

The  add-on  for  potential  future  credit 
exposiu«  is  calculated  for  all  rate 
contracts,  regardless  of  whether  the 
market  value  is  zero,  positive,  or 
negative,  or  whether  the  current  credit 
exposure  is  calculated  on  a  gross  or  net 
basis.  Neither  the  April  1993  BSC 
netting  proposal  nor  the  May  1994  joint 
OCC/FRB  proposed  rule  to  recognize 
qualifying  bilateral  netting  contracts  for 
the  calculation  of  the  current  credit 
exposure  affects  the  calculation  of  the 
potential  future  credit  exposure,  which 
would  continue  to  be  calculated  on  a 
gross  basis.  Under  the  April  1993  BSC 
netting  proposal,  this  means  that  an 
add-on  tor  potential  future  credit 
exposure  is  calculated  separately  for 
each  individual  rate  contract  covered  by 
the  bilateral  netting  contract  and  then 
these  individual  future  credit  exposures 
are  added  together  to  arrive  at  a  gross 
add-on  for  potential  future  credit 
exposure.  The  gross  add-on  for  potential 


future  credit  exposure  would  then  be 
added  to  the  net  current  credit  exposure 
to  arrive  at  one  credit  equivalent 
amount  for  all  of  the  rate  contracts 
subject  to  the  bilateral  netting  contract. 

When  initially  adopted,  the  Basle 
Accord  noted  that  the  credit  conversion 
factors  in  the  add-on  conversion  factor 
matrix  were  provisional  and  would  be 
subject  to  revision  if  volatility  levels  or 
maAet  conditions  changed. 

II.  Basle  ProposaU  for  the  Treatment  of 
Potential  Future  Credit  Exposure 

Since  the  original  Basle  Accord  was 
adopted,  the  derivatives  market  has 
grown  and  broadened.  The  use  of 
certain  types  of  derivative  contracts  not 
specifically  addressed  in  the  Basle 
Accord — notably  equity,  precious 
metals,  and  commoctity-linked 
transactions '° — has  become  much  more 
widespread.  As  a  result  of  continued 
review  of  the  method  for  calculating  the 
add-on  for  potential  futiu^  credit 
exposure,  in  July  1994  the  BSC  issued 
a  consultative  paper  which  contained 
two  proposals.'^  The  first  proposal 
would  expand  the  matrix  of  add-on 
credit  conversion  factors  used  to 
calculate  potential  future  credit 
exposure  to  take  into  accoimt 
innovations  in  the  derivatives  market 
The  second  proposal  represents  an 
extension  of  the  April  1993  BSC  netting 
proposal  and  would  recognize 
reductions  in  the  potential  future  credit 
exposure  of  derivative  contracts  that . 
result  from  entering  into  bilateral 
netting  contracts.  The  consultation 
period  for  the  July  1994  BSC  proposal 
is  scheduled  to  end  on  October  10, 
1994. 

A.  Expansion  of  Add-On  Credit 
Conv-ersion  Factor  Matrix 

A  recent  BSC  study  of  the  add-on  for 
potential  future  credit  exposure 
indicated  that  the  current  add-on  credit 
conversion  factors  used  to  calculate  the 
add-on  amount  may  produce 
insufficient  capital  for  certain  types  of 
derivative  instruments,  in  parti(,L.lar, 
long-dated  interest  rate  contracts, 
commodity  contracts,  and  equity-index 
contracts.  The  BSC  study  indicated  that 
the  current  add-on  credit  conversion 
factors  do  not  adequately  address  the 
full  range  of  contract  structures  and  the 
timing  of  cash  flows.  The  BSC  study 


"A  matched  pair  is  a  pair  of  contracts  with 
identical  terms,  where  the  bank  the  buyer  of  one 
contract  and  the  seller  of  the  other  contract. 

"The  methodology  upon  which  the  statistical 
analyses  were  based  is  described  in  detail  in  a 
technical  working  paper  entitled  "Potential  Credit 
Exposure  on  Interest  Rate  and  Foreign  Exchange 
Rate  Related  Instruments."  This  paper  is  available 
upon  request  from  the  OCCs  Communications 
Division. 


'"In  general  terms,  these  are  off-balance-sheet 
transactions  that  have  a  return,  or  a  portion  of  their 
return,  linked  to  the  price  of  a  particular  equity, 
precious  metals,  or  commodity  or  to  an  index  of 
equity,  precious  metals,  or  commodity  prices. 

"The  proposals  are  contained  in  a  jjaper  from 
the  FSC  entitled  "The  Capital  Adequacy  Treatment 
of  the  Credit  Risk  Associated  with  Certain  Off- 
Balance  Sheet  Items"  that  is  available  upon  request 
from  the  Communications  Division  of  the  OCC. 


also  showed  that  the  credit  conversion 
factors  used  by  many  banks  to  calculate 
potential  future  credit  exposure  for 
equity,  precious  metals,  and  commodity 
contracts  could  result  in  insufficient 
capital  coverage  in  view  of  the  volatility 
of  the  indices  or  prices  on  the 
underlying  assets  from  which  these 
contracts  derive  their  value. '^ 

The  BSC  study  concluded  that  it  was 
not  appropriate  to  address  these 
problems  with  a  significant  departure 


from  the  existing  methodology  used  in 
the  Basle  Accord.  The  BSC  decided  that 
it  would  be  appropriate  to  preserve  the 
credit  conversion  factors  existing  in  the 
Basle  Accord  and  add  new  credit 
conversion  factors.  Consequently,  the 
revision  proposed  by  the  BSC  retains 
the  existing  credit  conversion  factors  for 
interest  and  exchange  rate  contracts,  but 
applies  new  higher  credit  conversion 
factors  to  such  rate  contracts  with 


remaining  maturities  of  five  years  and 
over.»3  The  BSC  proposal  also  proposes 
credit  conversion  factors  specifically 
applicable  to  equity,  precious  metals, 
and  commodity  contracts.  The  new 
credit  conversion  factors  were 
determined  on  the  basis  of  simulation 
studies  that  used  the  same  general 
approach  that  generated  the  original 
add-on  credit  conversion  factors.'* 

The  proposed  credit  conversion  factor 
matrix  is  set  forth  below: 


Table  2.— Credit  Conversion  Factor  Matrix  ' 

[Percent] 


Remaintfig  maturity 


Less  ttian  one  year 
One  to  five  years  .... 
Over  five  years  


Interest  rate 


0.0 
0.5 

1.5 


Foreign  ex- 
change rate 
and  gold 


1.0 
5.0 
7.5 


Equity* 


6.0 

8.0 

10.0 


Prectoos 
metals 


7.0 
7.0 
8.0 


Other  conv 
modrtes 


12.0 
12.0 
15.0 


in  i?'d^vS'cS?'  "^  ™"'^'  ''''^'^'  °'  P^'"^*P^'-  ^^  '^^'^'^  ^'"^^^  ^^«  «°  ^  ™«'P"«1  by  the  number  of  rema.n.ng  payments 
ne'xt'jLymem.'""  '^"^'''  '"^  automatically  reset  to  zero  value  follow,ng  a  payment,  the  rema.n.ng  matunty  «  set  equal  to  the  t,me  un„l  the 


Gold  is  included  within  the  foreign 
exchange  rate  column  because  the  price 
volatility  of  gold  has  been  found  to  be 
comparable  to  the  foreign  exchange  rate 
volatility  of  major  currencies.  In 
addition,  the  BSC  determined  that 
gold's  role  as  a  financial  asset 
distinguishes  it  from  other  precious 
metals.  The  proposed  credit  conversion 
factor  matrix  is  designed  to 
accommodate  the  different  structures  of 
derivative  contracts,  as  well  as  the 
observed  disparities  in  the  volatilities  pf 
the  associated  indices  or  prices  of  the 
underlying  assets. 

Two  footnotes  are  attached  to  the 
credit  conversion  factor  matrix  to 
address  two  particular  derivative 
contrart  structures.  The  first  relates  to 
derivative  contracts  with  multiple 
exchanges  of  principal.  Because  the 
level  of  potential  future  credit  exposure 
rises  generally  in  proportion  to  the 
number  of  remaining  exchanges  of 
principal,  the  credit  conversion  factors 
are  multipHed  by  the  number  of 
remaining  payments  (exchanges  of 
principal)  in  the  derivative  contract. 
This  treatment  is  intended  to  ensure 
that  the  full  level  of  potential  future 
credit  exposure  is  covered  adequately. 


The  second  footnote  applies  to  equity 
contracts  that  automatically  reset  to  zero 
each  time  a  pjayment  is  made.  The  credit 
risk  associated  with  these  equity 
contracts  is  similar  to  that  of  a  series  of 
shorter  contracts  beginning  and  ending 
at  each  reset  date.  For  this  type  of  equity 
contract  the  remaining  maturity  is  equal 
to  the  time  remaining  until  the  next 
payment. 

While  the  capital  charges  resulting 
from  the  application  of  the  new 
proposed  credit  conversion  factors  may 
not  provide  complete  coverage  for  risks 
associated  with  any  single  derivative 
contract,  the  BSC  believes  the  credit 
conversion  factors  will  provide  a 
reasonable  level  of  prudential  coverage 
for  derivative  contracts  on  a  portfolio 
basis.  Like  the  original  credit  conversion 
factor  matrix,  the  proposed  expanded 
credit  conversion  factor  matrix  provides 
a  reasonable  balance  between  precision, 
complexity,  and  burden. 

B.  Recognition  of  the  Effects  of  Netting 

The  simulation  studies  used  by  the 
BSC  to  generate  the  credit  conversion 
factors  for  potential  future  credit 
exposure  analyzed  the  implications  of 
underlying  rate  and  price  movements  on 


the  current  credit  exposure  of  derivative 
contracts  without  taking  into  account 
reductions  in  credit  exposure  that  could 
result  from  legally  enforceable  bilateral 
netting  contracts.  Thus,  the  credit 
conversion  factors  are  most 
appropriately  applied  to  non-netted 
derivative  contracts,  and  when  applied 
to  derivative  contracts  subject  to  a 
legally  enforceable  bilateral  netting 
contract,  they  could  in  some  cases 
overstate  the  potential  future  credit 
exposure. 

Comments  on  the  April  1993  BSC 
netting  proposal,  as  well  as  further 
research  conducted  by  the  BSC,  have 
suggested  that  bilateral  netting  contracts 
can  reduce  not  only  a  bank's  current 
credit  exposure  for  the  transactions 
subject  to  the  bilateral  netting  contracts, 
but  also  the  potential  future  credit 
exposure  for  those  transactions. '»  The 
July  1994  BSC  proposal  reflects  these 
conclusions  and  proposes  to  incorporate 
into  the  calculation  of  the  add-on  for 
potential  future  credit  exposure  a 
method  for  recognizing  the  risk- 
reducing  effecis  of  qualifying  bilateral 
netting  contracts.  Under  the  July  1994 
BSC  proposal,  banks  could  recognize 
these  effects  only  for  transactions 


'-While  equity,  precious  metals,  and  commodity 
contracts  were  not  explicitly  covered  by  the  original 
Basle  Accord,  as  the  use  of  such  contracts  tjecame 
more  prevalent,  many  G-IO  banking  supervisors, 
including  U.S.  banking  supervisors,  have  informally 
permitted  institutions  lo  apply  the  conversion 
factors  for  exchange  rate  contracts  to  these  types  of 
transactions  pending  development  of  a  more 
appropriate  Irnatment. 


"The  conver.sion  factors  for  rate  contracts  with 
remaining  maturities  of  one  to  Five  years  are 
currently  applied  to  contracts  with  a  remaining 
maturity  of  over  one  year. 

'*The  methodology  and  results  of  the  statistical 
analysts  are  summarized  in  a  paper  entitled  "The 
Calculation  of  Add-Ons  for  Derivative  Contracts: 
the  'Expanded  Matrix"  Approach"  and  is  available 
upon  re<]uest  from  the  Communications  Division  of 
thr  OCC 


'■'While  current  credit  exposure  is  intended  to 
cover  an  organization's  credit  exposure  at  one  point 
in  time,  potential  future  credit  exposure  provides 
an  estimate  of  possible  increases  in  future 
replacement  cost,  in  view  of  the  volatility  of  current 
credit  exposure  over  the  remaining  life  of  the  • 
contract.  The  greater  the  tendency  of  the  current 
credit  exposure  to  fluctuate  over  time,  the  grealer 
the  add-on  for  potential  future  credit  exposure 
should  be  to  cover  passible  fluctuations. 
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subject  to  legally  enforceable  bilateral 
netting  contracts  that  meet  the 
requirements  of  netting  for  current 
credit  exposure  as  set  forth  in  the  April 
1993  BSC  netting  proposal. 

Depending  on  market  conditions  and 
the  characteristics  of  a  bank's  derivative 
portfolio,  bilateral  netting  contracts  can 
have  substantial  effects  on  the  bank's 
potential  future  credit  exposure  to 
multiple  derivative  contracts  it  has 
entered  into  with  a  single  counterparty. 
Should  the  counterparty  default  at  some 
future  date,  the  bank's  credit  exposing 
would  be  limited  to  the  net  amount  the 
counterparty  owes  on  the  date  of 
default,  rather  than  the  gross  current 
credit  exposure  of  the  included 
derivative  contracts.  By  entering  into  a 
bilateral  netting  contract,  a  bank  may 
reduce  not  only  its  current  credit 
exposure,  but  possibly  its  future  credit 
exposure  as  well.  Nevertheless,  while  in 
many  circumstances  a  bilateral  netting 
contract  can  reduce  the  potential  future 
credit  exposure  to  a  single  coimterparty 
portfolio,  this  is  not  always  the  case/*^ 

The  most  important  factors 
influencing  whether  a  bilateral  netting 
contract  will  have  an  effect  on  the 
potential  future  credit  exposure  of  a 
single  counterparty  portfoUo  are  the 
volatilities  of  the  current  credit 
exposure  to  the  coimterparty  on  both  a 
gross  and  net  basis.^'  The  volatilities  of 
net  current  credit  exposure  and  gross 
current  credit  exposure  of  a  single 
counterparty  portfolio  may  not 
necessarily  be  the  same.  Volatility  of 
gross  current  credit  exposure  is 
influenced  primarily  by  the  fluctuations 
of  the  market  values  of  positively  valued 
derivative  contracts.  On  the  other  hand. 
volatiUty  of  the  net  current  credit 
exposure  is  influenced  by  the 
fluctuations  of  the  maii^et  values  of  all 
derivative  contracts  within  a  single 
counterparty  portfolio.  In  those  cases 
where  net  current  credit  exposure  has  a 
tendency  to  fluctuate  more  over  time 
than  gross  cxirrent  credit  exposure,  a 
bilateral  netting  contract  will  not  reduce 
the  potential  future  credit  exposure. 
However,  in  those  situations  where  net 


JMI 


■■'  For  purposes  of  this  discussion,  a  single 
counterparty  ponfoiio  refers  to  a  set  of  contracts 
with  a  single  counterparty.  This  should  be 
distinguished  from  a  bank's  global  portfolio,  which 
refers  to  all  of  the  contracts  in  the  bank's  derivatives 
portfolio  tliat  are  subject  to  qualifying  bilateral 
netting  contracts. 

■'  Volatility  in  this  discussion  is  the  tendency  of 
the  market  value  of  a  derivative  contract  to  vary  or 
fluctuate  over  time.  A  highly  volatile  portfolio 
would  have  a  tendency  to  fluctuate  signiHcantly 
over  short  periods  of  time.  One  of  the  most 
important  factors  influencing  a  portfolio's  volatility 
is  the  correlation  of  the  derivative  contracts  within 
the  portfolio,  that  is.  the  degree  to  which  the 
lierivHiive  contracts  in  the  ponfoiio  respond 
>imildrly  to  changing  market  conditions. 


current  credit  exposure  has  a  tendency 
to  fluctuate  less  over  time  than  gross 
current  credit  exposure,  a  bilateral 
netting  contract  can  reduce  the  potential 
future  credit  exposure. 

Net  current  credit  exposure  is  likely 
to  be  less  volatile  relative  to  the 
volatility  of  gross  ourent  credit 
exposure  when  the  single  coimterparty 
portfolio  of  derivative  contracts  as  a 
whole  is  more  diverse  than  the  subset  of 
positively  valued  derivative  contracts. 
When  a  bilateral  netting  contract  is 
applied  to  a  diversified  single 
counterparty  portfolio  and  the 
positively  valued  derivative  contracts 
within  that  portfolio  as  a  group  are  less 
diversified  than  the  overall  portfolio, 
then  the  effect  of  the  bilateral  netting 
contract  will  likely  be  to  reduce  the 
potential  future  credit  exposure  of  the 
single  counterparty  portfolio. 

The  BSC  has  studied  and  analyzed 
several  alternatives  for  taking  into 
account  the  effects  of  netting  when 
calculating  the  capital  charge  for 
potential  future  credit  exposure.  In 
particular,  the  BSC  reviewed  one 
general  method  proposed  by 
commenters  to  the  April  1993  BSC 
netting  proposal.  This  method  would 
reduce  the  amount  of  the  add-on  for 
potential  future  credit  exposure  by 
multiplying  the  calculated  gross  add-on 
by  the  ratio  of  a  single  counterparty 
portfolio's  net  current  credit  exposure  to 
the  gross  current  credit  exposure.  This 
is  called  the  net-to-gross  ratio  (NCR). 
The  NCR  is  used  as  a  proxy  for  the  risk- 
reducing  effects  of  the  bilateral  netting 
contract  on  the  potential  future  credit 
exposure.  The  more  diversified  a  single 
counterparty  portfolio,  the  lower  the  net 
current  credit  exposure  tends  to  be 
relative  to  gross  current  credit  exposure. . 

This  method  is  incorporated  into  the 
July  1994  BSC  proposal.  However,  given 
that  there  are  portfolio-specific 
situations  in  which  the  NCR  does  not 
provide  a  good  indication  of  these 
effects,  the  July  1994  BSC  proposal  gives 
only  partial  weight  to  the  effects  of  the 
NCR  on  the  add-on  for  potential  future 
credit  exposure.  The  proposed  method 
would  calculate  a  weighted  average  of 
two  amounts.  The  first  amount  is  the 
add-on  as  it  is  currently  calculated 
(AgToss).  The  second  amount  is  Agro** 
multiplied  by  the  NCR.  This  calculation 
results  in  a  reduced  add-on  (Anci)  for 
derivative  contracts  subject  to  a 
qualifying  bilateral  netting  contract.  The 
weights  contained  in  the  proposed  rule 
are  0.5  and  0.5,  respectively,  for  (1) 
Agro.1.  and  (2)  NCR  times  A, 


grovv 


The  formula  is: 
An„=0.5xAg,oNv+(0.5xNGRxA„;^J. 


For  example,  a  bank  with  a  gross 
current  credit  exposure  of  $500,000,  a 
net  current  credit  exposure  of  $300,000, 
and  a  gross  add-on  for  potential  future 
credit  exposure  of  $1,200,000,  would  ' 
have  an  NCR  of  0.6  ($300,000/$500,000) 
and  would  calculate  Anci  as  follows. 
A„ci=0.5x$1.200,000+ 

(0.5x0.6x$l  .200.000) 
A«,=$960.000 

For  banks  with  an  InTCR  of  50  percent, 
the  effect  of  this  treatment  would  be  to 
permit  a  reduction  in  the  amount  of  the 
add-on  by  25  percent.  The  BSC  believes 
that  most  dealer  banks  are  likely  to  have 
an  NCR  in  the  vicinity  of  50  percent. 

The  July  1994  BSC  proposal  does  not 
specify  whether  the  NOR  should  be 
calculated  on  a  counterparty-by- 
counterparty  basis  or  on  an  aggregate 
basis  for  all  transactions  subject  to 
qualifying,  legally  enforceable  bilateral 
netting  contracts.  The  July  1994  BSC 
proposal  requests  comment  on  whether 
the  choice  of  method  could  bias  the 
results  and  whether  there  is  a  significant 
difference  in  calculation  burden 
between  the  two  methods. 

The  July  1994  BSC  proposal  also 
acknowledges  that  simulations  using 
banks'  internal  models  for  measuring 
credit  risk  exposure  would  most  likely 
produce  the  most  acciu'ate 
determination  of  the  effect  of  bilateral 
netting  contracts  on  potential  future 
credit  exposures.  The  July  1994  BSC 
proposal  states  that  the  use  of  such 
models  would  be  considered  at  some 
future  date. 

m.  The  OCC  Proposal 

In  light  of  the  July  1994  BSC  proposal 
the  CXi;C  beheves  that  it  is  appropriate 
to  seek  public  comment  on  proposed 
revisions  to  the  calculation  of  the  add- 
on for  potential  future  credit  exposure 
for  derivative  contracts.  Therefore,  the 
OCC  is  proposing  to  (1)  Amend  its  risk- 
based  capital  guidelines  for  national 
banks  to  expand  the  matrix  of  credit 
conversion  factors  and  (2)  change  the 
calculation  of  the  add-on  for  potential 
future  credit  exposure  when  the 
derivative  contracts  are  subject  to  a 
qualifying  bilateral  netting  contract.  It  is 
important  to  note  that  the  second  part 
of  the  proposed  rule  is  contingent  on  the 
adoption  of  a  final  rule  to  the  May  1994 
joint  OCC/FRB  proposed  rule  to 
recognize  qualifying  bilateral  netting 
contracts.  With  regard  to  the  portion  of 
this  proposed  rule  to  expand  the  credit 
conversion  factor  matrix,  the  OCC  is 
proposing  to  adopt  the  same  credit 
conversion  factors  set  forth  in  the  July 
1994  BSC  proposal.  The  OCC  believes 
that  the  existing  credit  conversion 
factors  applicable  to  long-dated 


transactions  may  not  provide  sufficient 
capital  for  the  risks  associated  with 
those  types  of  contracts.  The  OCC  also 
believes  that  the  credit  conversion 
factors  for  foreign  exchange  rate 
contracts  are  significantly  too  low  for 
equity,  precious  metals,  and  commodity 
derivative  contracts  due  to  the  volatility 
of  the  associated  indices  and  the  prices 
on  the  underlying  assets.'^ 

The  OCC  is  proposing  the  same 
weighted  average  formula  as  the  July 
1994  BSC  proposal  to  calculate  a 
reduction  in  the  add-on  for  potential 
future  credit  exposure  for  derivative 
contracts  subject  to  qualifying  bilateral 
netting  contracts.  The  OCC  believes  that 
there  may  be  several  advantages  with 
this  formula.  First,  the  formula  uses 
bank-specific  information  to  calculate 
the  NCR.  The  NCR  is  simple  to  calculate 
and  uses  readily  available  information. 
The  OCC  believes  the  use  of  the 
averaging  factor  of  0.5  is  an  important 
aspect  of  the  proposed  formula  because 
it  means  the  add-on  for  potential  future 
credit  exposure  can  never  be  reduced  to 
zero  and  banks  will  always  hold  some 
capital  against  derivative  contracts,  even 
in  those  instances  where  the  net  current 
exposure  is  zero. 

The  OCC  is  seeking  comment  on  all 
aspects  of  this  proposed  rule. 

1.  As  with  the  July  1994  BSC 
proposal,  the  OCC  seeks  comment  on 
whether  the  NCR  should  be  calculated 
on  a  counterparty-by-counterparty  basis, 
or  on  a  global  basis  for  all  derivative 
contracts  subject  to  a  qualifying  bilateral 
netting  contract.  The  OCC's  proposed 
regulatory  language  would  require  the 
calculation  of  a  separate  NCR  for  each 
counterparty  with  which  it  has  a 
qualifying  netting  contract.  However, 
the  OCC  also  is  seeking  comment  as  to 
which  method  of  calculating  the  NCR 
would  be  most  efficient  and  appropriate 
for  banks  with  numerous  qualifying 
bilateral  netting  contracts.  The  OCC 
notes  that  some  preliminary  findings 
indicate  that  a  global  NCR  may  be  less 
burdensome  to  apply,  but  counterparty 
specific  NGRs  may  provide  a  more 
accui^te  indication  of  the  credit  risk 
associated  with  each  counterparty. 

2.  The  OCC  is  also  seeking  comment 
on  the  appropriate  weights  to  apply  to 
the  two  components  of  the  weighted 
average— Ag,o„  and  NGRxAg^.  The 
proposed  values  (both  set  equal  to  0.5) 
allow  only  a  partial  reduction  in  the 


'"Similar  to  trie  July  1994  BSC  proposal,  this 
proposed  rule  specifies  that  for  equity  contracts  that 
automatically  reset  to  zero  value  following  a 
payment,  the  remaining  maturity  is  set  equal  to  the 
time  remaining  until  the  next  payment.  Also,  for 
contracts  with  multiple  exchanges  of  principal,  the 
conversion  factors  are  to  be  multiplied  by  the 
number  of  remaining  payments  in  the  contract. 


add-on,  even  when  the  NCR  equals  zero. 
Are  there  other  weights,  which  sum  to 
a  value  of  1.  that  better  reflect  the 
potential  risk  of  a  set  of  netted  contracts 
and  which  ensure  that  an  appropriate 
level  of  capital  is  held  for  this  risk  of  a 
potential  future  exposure?  Empirical 
evidence  to  support  any  suggested 
changes  to  the  weights  used  in  the 
calculation  would  be  appreciated. 

Begulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OCC 
hereby  certifies  that  this  proposed  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  The 
OCC  believes  that,  while  some  banks 
with  limited  derivative  portfolios  may 
experience  an  increase  in  capital 
charges,  for  most  small  banks  the 
proposal  will  have  little  or  no  affect 
since  small  banks  typically  have  a 
limited  derivatives  portfolio.  For  banks 
with  more  developed  portfolios  the 
overall  affect  of  the  proposal  will  likely 
be  to  reduce  regulatory  burden  and  a 
decrease  in  the  capital  charge  for  certain 
derivative  contracts. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 

List  of  Subjects  in  12  CFR  Part  3 

Administrative  practice  and 
procedure.  Capital,  National  banks, 
Reporting  and  recordkeeping 
requirements.  Risk. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  appendix  A  to  part  3  of  title 
12,  chapter  1  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

PART  3— MINIMUM  CAPITAL  RATIOS: 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161, 1818, 
1828fn),  1828  note,  1831n  note,  3907  and 
3909. 

2.  In  appendix  A.  section  3,  paragraph 
(a){3)(ii)  is  revised,  the  fourth  sentence 
in  the  introductory  text  of  paragraph  (b) 
which  begins  with  "Second."  is  revised, 
and  paragraph  (b)(5),  as  proposed  to  be 
revised  at  59  FR  26460  (May  20, 1994) 
is  revised,  to  read  as  follows: 

Appendix  A  to  Part  3-^lisk-Based  Capital 
Guidelines 


Section  3.  Risk  Categories/Weights  for  On- 
Balance  Sheet  Assets  and  Off-Balance  Sheet 
Items 


(a)*  *   * 
(3)*   •   * 

(ii)  The  credit  equivalent  amount  of 
derivative  contracts  calculated  in 
accordance  with  section  3(b)(5)  of  this 
appendix  A.  that  do  not  qualify  for 
inclusion  in  a  lower  risk  category. 

•  •        *        •        • 

(b)*  •  *  Second,  the  resulting  credit 
equivalent  amount  is  then  assigned  to  the 
proper  risk  category  using  the  criteria 
regarding  obligors,  guarantors,  and  collateral 
listed  in  section  3(a)  of  this  appendix  A. 
Collateral  and  guarantees  are  applied  to  the 
face  amount  of  an  off-balance  sheet  item,  not 
the  credit  equivalent  amount  of  such  an  off- 
balance  sheet  item;  however,  with  respect  to 
derivative  contracts  under  section  3(b)(5)  of 
this  appendix  A.  collateral  and  guarantees 
are  applied  to  the  credit  equivalent  amount 
of  such  derivative  contracts.  •  •  • 

•  *         •         •         • 

(5)  Derivative  contracts— {i]  Calculation  of 
credit  equivalent  amounts.  The  credit 
equivalent  amount  of  a  derivative  contract 
equals  the  sum  of  the  current  credit  exposure 
and  the  potential  hmire  credit  exposure  of 
the  derivative  contract.  The  calculation  of 
credit  eouivalent  amounts  must  be  measured 
in  U.S.  dollars,  regardless  of  the  currency  or 
currencies  specified  in  the  derivative 
contract. 

(A)  Current  credit  exposure.  The  current 
credit  exposure  for  a  single  derivative 
contract  is  determined  by  the  mark-to-market 
value  of  the  derivative  contract.  If  the  mark- 
to-market  value  is  positive,  then  the  current 
credit  exposure  is  equal  to  that  mark-to- 
market  value.  !f  the  mark-to-market  value  is 
zero  or  negative,  then  the  current  exposure  is 
zero.  The  current  credit  exposure  for 
multiple  contracts  executed  with  a  single 
counterparty  and  subject  to  a  qualifying 
bilateral  netting  contract  is  determined  as 
provided  by  section  3(b){5)(ii)  of  this 
appendix  A. 

(B)  Potential  future  credit  exposure.  The 
potential  future  credit  exposure  on  a 
derivative  contract,  including  a  derivative 
contract  with  negative  mark-to-market  value, 
is  calculated  by  multiplying  the  notional 
principal  '*»  of  the  derivative  contract  by  one 
of  the  credit  conversion  factors  in  Table  A 
(Conversion  Factor  Matrix)  of  this  appendix 
A,  as  appropriate.'*  The  potential  future 


'"•For  purposes  of  caluclating  either  the  potential 
future  credit  exposure  under  section  3(b)(5)(i)(B)  of 
this  appendix  A  or  the  gross  potential  future  credit 
exposure  under  section  3Cb)(5)(ii)(A)(2)of  this 
appendix  A  for  foreign  exchange  contracts  and 
other  similar  contracts  in  which  the  notional 
principal  is  equivalent  to  the  cash  flows,  total 
notional  principal  is  the  net  receipts  to  each  party 
falling  due  on  each  value  date  in  each  currency.  ' 

'•No  potential  future  credit  exposure  is 
calculated  for  single  currency  interest  rate  swaps  in 
which  payments  are  nude  based  upon  two  floating 
rale  indices,  so-called  floating/floating  or  basis 
swaps;  the  credit  equivalent  amount  is  measured 
solely  on  the  basis  of  the  current  credit  exposure. 
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credit  exposure  for  multiple  derivative  contract  is  determined  as  provided  by  section 

contracts  executed  with  a  single  counterparty     3(b)(5)(ii)(A)(2)  of  this  appendix  A. 
and  subject  to  a  qualifying  bilateral  netting 

Table  A.— Conversion  Factor  Matrix  ' 

[Percent] 


Remaining  maturity 


Less  ttian  one  year 
One  to  five  years  ... 
Over  five  years 


Interest  rate 


0.0 
0.5 

1.5 


Foreign  ex- 
change rate 
andj^old 


1.0 
5.0 
7.5 


Equity ' 


6.0 
6.0 

10.0 


Precious 
metals 


7.0 
7.0 
8.0 


Other  conv 
modities 


12.0 
12.0 
150 


'  For  derivative  contracts  with  multiple  exchanges  ofprincipal,  the  conversion  factors  are  to  be  multiplied  by  the  number  of  remaining  payments 

in  the  derivative  contract.  ^  .    :^   ■       .         ,  .    .u    .  .i  .v, 

2  For  derivative  contracts  that  automatically  reset  to  zero  value  following  a  payment,  the  renraining  maturity  is  set  equal  to  the  time  until  the 

next  payment. 


(ii)  Derivative  contracts  subject  to  a 
bilateral  netting  contract— (A)  Netting 
Calculation.  The  credit  equivalent  amount 
for  multiple  derivative  contracts  executed 
with  a  single  counterparty  and  subject  to  a 
qualif>'ing  bilateral  netting  contract  as 
provided  by  section  (3)(b)(5)(ii)(B)  of  this 
appendix  A  is  calculated  by  adding  the  net 
current  credit  exposure  and  the  adjusted  sum 
of  the  potential  future  credit  exposure  for  all 
of  the  derivative  contracts  subject  to  the 
bilateral  netting  contract. 

U)  The  net  current  credit  exposure.  The 
net  current  credit  exposure  is  the  net  sum  of 
all  positive  and  negative  mark-to-market 
values  of  the  individual  derivative  contracts 
subject  to  the  bilateral  netting  contract.  If  the 
net  sum  of  the  mark-to-market  value  is 
positive,  then  the  net  current  credit  exposure 
is  equal  to  that  net  sum  of  the  mark-to-market 
value.  If  the  net  sum  of  the  mark-to-market 
value  is  zero  or  negative,  theivthe  net  current 
credit  exposure  is  zero. 

(2)  Adjusted  sum  of  the  estimates  of  the 
potential  future  credit  exposure.  The 
adjusted  sum  of  the  potential  future  credit 
exposure  is  calculated  as:  Ann  =  CSxAgrow  + 
(0.5xNGRxA^n».).  where  Anei  is  the  adjusted 
sum  of  the  potential  future  credit  exposure, 
AgT«.4  is  the  gross  potential  future  credit 
exposure,  and  NCR  is  the  net  to  gross  ratio. 
The  NCR  is  the  ratio  of  the  net  current  credit 
exposure  to  the  gross  current  credit  exposure. 
The  gross  potential  future  credit  exposure 
(AgTO.J  is  the  sum  of  the  potential  future 
credit  exposure  (as  determined  under  section 
3(b)(5)(i)lB)  of  this  appendix  A)  for  each 
individual  derivative  contract  subject  to  the 
bilateral  netting  contract.  In  calculating  the 
net  gross  ratio  (NGR),  the  gross  current  credit 
exposure  is  equal  to  the  sum  of  the  current 
credit  exposures  (as  determined  under 
section  3(b)(5)(i)(  A)  of  this  appendix  A)  of  all 
individual  derivative  contracts  subject  to  the 
bilateral  netting  contract. 

(B)  Qualifying  Bilateral  Netting  Contract. 
In  determining  the  current  credit  exposure 


JMI 


'•^By  nening  individual  dcrivalivo  conlrdcts  for 
the  purpose  of  calculating  its  credit  equivalent 
amount,  a  t>ank  represents  that  documentation 
adequate  to  support  the  netting  of  a  derivativ 
contract  i»  in  bank's  Hies  and  available  for 


for  multiple  derivative  contracts  executed 
with  a  single  counterparty,  a  bank  may  not 
derivative  contracts  subject  to  a  bilateral 
netting  contract  by  offsetting  positive  and 
negative  mark-to-market  values,  provided 
that: 

(1)  The  bilateral  netting  contract  is  in 
writing. 

(2)  The  bilateral  netting  contract  creates  a 
single  legal  obligation  for  all  individual 
derivative  contracts  covered  by  the  bilateral 
netting  contract,  and  provides,  in  effect,  that 
the  bank  would  have  a  single  claim  or 
obligation  either  to  receive  or  to  pay  only  the 
net  amount  of  the  sum  of  the  positive  and 
negative  mark-to-market  values  on  the 
individual  derivative  contracts  covered  by 
the  bilateral  netting  contract  in  the  event  that 
a  counterparty,  or  a  counterparty  to  whom 
the  bilateral  netting  contract  has  been 
assigned,  foils  to  perform  due  to  any  of  the 
following  events-— default,  insolvency, 
bankruptcy,  or  other  similar  circumstances. 

[3]  The  bank  obtains  a  written  and 
reasoned  legal  opinion(s)  that  represents  that 
in  the  event  of  a  legal  challenge,  including 
one  resulting  from  default,  insolvency, 
bankruptcy,  or  similar  circumstances,  the 
relevant  court  and  administrative  authorities 
would  find  the  bank's  exposure  to  be  the  net 
amount  under: 

[i]  The  law  of  the  jurisdiction  in  which  the 
counterparty  is  chartered  or  the  equivalent 
location  in  the  case  of  noncorporate  entities, 
and  if  a  branch  of  the  counterparty  is 
involved,  then  also  under  the  law  of  the 
jurisdiction  in  which  the  branch  is  located; 

[ii]  The  law  of  the  jurisdiction  that  governs 
the  individual  derivative  contracts  covered 
by  the  bilateral  netting  contract;  and 

[Hi)  The  law  of  the  jurisdiction  that  governs 
the  bilateral  netting  contract; 

[4]  The  bank  establishes  and  maintains 
procedures  to  monitor  possible  changes  in 
relevant  law  and  to  ensure  that  the  bilateral 
netting  contract  continues  to  satisfy'  the 
requirement  of  this  section. 


(5)  The  bank  maintains  in  its  files 
documentation  adequate  to  support  the 
netting  of  a  derivative  contract.'*" 

(6)  The  bilateral  netting  contract  is  not 
subject  to  a  walkaway  clause. 

(iii)  nisk  weighting.  Once  the  bank 
determines  the  credit  equivalent  amount  foT 
a  derivative  contract,  that  amount  is  assigned 
to  the  risk  weight  category  appropriate  to  the 
counterparty,  or.  if  relevant,  the  nature  of  any 
collateral  or  guarantee.  However,  the 
maximum  weight  that  will  be  applied  to  the 
credit  equivalent  amount  of  such  derivative 
contract  is  50  percent. 

(iv)  Exceptions.  The  following  derivative 
contracts  are  not  subject  to  the  above 
calculation,  and  therefore,  are  not  considered 
part  of  the  denominator  of  a  national  bank's 
risk-based  capital  ratio: 

(A)  Exchange  rate  contracts  with  an 
original  maturity  of  14  calendar  days  or  less; 
and 

(B)  Any  interest  rate  or  exchange  rate 
contract  that  is  traded  on  an  exchange 
requiring  the  daily  payment  of  any  variations 
in  the  market  value  of  the  contract. 


3.  Table  3,  at  the  end  of  append!  •  A. 
is  revised  to  read  as  follows: 

Table  3. — ^Treatment  of  Derivative 
Contracts 

The  current  exposure  method  is  used 
to  calculate  the  credit  equivalent 
amounts  of  derivative  contracts.  These 
amounts  are  assigned  a  risk  weight 
appropriate  to  the  obligor  or  any      •• 
collateral  or  guarantee.  However,  the 
maximimi  risk  weight  is  limited  to  50 
percent.  Multiple  derivative  contracts 
with  a  single  counterparty  may  be 
netted  if  those  contracts  are  subject  to  a 
qualifying  bilateral  netting  contract. 


inspection  by  the  OCC.  Upon  detormination  by  the 
OCC  that  a  tank's  Tiles  are  inadequate  or  that  a 
bilateral  netting  contract  may  not  be  legally 
enforceable  in  any  one  of  the  twdies  of  law 
described  in  section  3(b)(5)(ii)(B)(3)  (i)  through  (iii) 


of  this  appendix  A  the  underlying  derivative 
contracts  may  not  bo  netted  for  the  purposes  of  this 
section. 
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Table  A.— Conversion  Factor  Matrix  ^ 

(Percent) 


Remaining  maturity 


Less  than  one  year 
One  to  five  years  ..., 
Over  five  years  


Interest  rate 


0.0 
0.5 

1.5 


ItL^'Jnl'l^.S!.*^  "^  "'"**^  exchanges  of  principal,  the  conversion  factors 


Foreign  ex- 
change rate 
arnlgokJ 


1.0 
5.0 
7.5 


Equity' 


6.0 
8.0 

10.0 


Precious 
metals 


7.0 
7.0 
8.0 


Other  com- 
modities 


12.0 
12.0 
15.0 


in  ttie  derivative  contract 


.^'mvS**'*  contracts  that  automatically  reset  to  zero  value  foltowing  a  payment,  the 


are  to  be  multiplied  by  the  number  of  remaining  payments 


next  payment 

The  following  derivative  contracts  will  be 
excluded: 

•  Exchange  rate  contracts  with  an  original 
maturity  of  M  calendar  days  or  less;  and 

•  Derivative  contracts  traded  on  exchanges 
and  subject  to  daily  margin  requirements. 

Dated:  August  24, 1994. 

Stephen  R.  Steinbrink, 

Acting  Comptroller  of  the  Currency. 

[PR  Doc.  94-21642  Filed  8-31-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NIM-80-AD) 

Airvforttiiness  Directives;  Boeing 
Model  737  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  E)OT. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM).  * 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737  series 
airplanes.  This  proposal  would  require 
modification  of  certain  number  2  galley 
upper  attachment  support  structure. 
This  proposal  is  prompted  by  results  of 
engineering  tests  and  analyses  which 
revealed  that  certain  upper  attachment 
support  structure  of  the  number  2  galley 
is  unable  to  support  certain  loads  that 
may  occur  during  emergency  landing 
conditions.  If  the  galley  support  breaks, 
the  galley  may  shift  and  cause  blockage 
of  the  forward  service  door.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  inability  of 
passengers  and  crew  to  exit  the  airplane 
through  this  door  after  an  emergency 
landing. 

DATES:  Comments  must  be  received  by 
October  27. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate.  ANM-1G3. 
Attention:  Rules  Docket  No.  94-NM- 
BO-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  ft'om 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington. 
FOR  FURTHER  INFOflMATION  CONTACT: 
Thomas  Rodriguez,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  Seattle 
Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056:  telephone  (206) 227-2779; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-80-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-80-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  results  of 
engineering  tests  and  subsequent 
analyses,  which  revealed  that  certain 
number  2  galley  upper  attachment 
structure  will  not  support  loads 
generated  under  emergency  landing 
conditions.  Airplanes  having 
rectangular  airplane  intercostal  support 
structure  from  Body  Station  (BS)  344  to 
BS  360  (inclusive)  with  number  2 
galleys  exceeding  1.170  pounds 
(including  any  attached  equipment  that 
may  impose  loads  on  the  galley),  or 
airplanes  having  triangular  intercostal 
support  structure  from  BS  344  to  BS  360 
(inclusive)  with  niunber  2  galleys 
exceeding  1.050  pounds  (including  any 
attached  equipment  which  may  impose 
loads  on  the  galley)  will  not  support  the 
load  generated  under  emergency 
landing  conditions  as  specified  by  the 
Federal  Aviation  Regulations  (FAR).  If 
the  galley  support  structure  breaks,  the 
galley  may  shift  and  cause  blockage  of 
the  forward  service  door.  This 
condition,  if  not  corrected,  could  resuU 
in  the  inability  of  passengers  and  crew 
to  exit  the  airplane  using  the  galley  door 
after  an  emergency  landing. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-53-1154. 
dated  November  11, 1993.  which 
describes  procedures  for  adding  new 
shear  ties  to  the  BS  360  frame  and 
changing  the  intercostals  between  BS 
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344  and  BS  360  (inclusive)  on  certain 
airplanes.  The  purpose  of  this 
modification  is  to  strengthen  the 
airplane  support  structure  when  the 
weight  of  galley  number  2  exceeds 
limits  described  in  the  service  bulletin. 
Accomplishment  of  the  actions 
described  in  this  service  bulletin  will 
ensure  that  the  galley  support  structure 
can  withstand  9G  forward  load  in  the 
event  of  an  emergency  landing. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  airplane 
support  structure  from  BS  344  to  BS  360 
(inclusive)  for  airplanes  where  the 
number  2  galley  exceeds  certain  weight 
limits.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
ser\'ice  bulletin  described  previously. 
There  are  approximately  613  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  139  airplanes  of  U.S. 
registr>'  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  64  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S55  per  work  hour.  Required  parts 
would  cost  approximately  $1,205  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
5656,775,  or  $4,725  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS. 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-80-AD. 

Applicability:  Model  737  series  airplanes; 
as  listed  in  Boeing  Service  Bulletin  737-53- 
1154.  dated  November  11, 1993:  equipped 
with  rectangular  intercostal  support 
structures  from  Body  Station  (BS)  344  to  BS 
360  (inclusive)  and  a  number  2  galley  weight 
exceeding  1,170  pounds  (including  any 
attached  equipment  that  imposes  loads  on   - 
the  galley),  or  equipped  with  triangular 
intercostal  support  structures  from  BS  344  to 
BS  360  (inclusive)  and  a  numtjer  2  galley 
weight  exceeding  1,050  pounds  (including 
any  attached  equipment  that  imposes  loads 
on  the  galley);  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inability  of  passengers  and 
crew  to  exit  the  forward  service  door  during 
an  emergency  landing  condition,  accomplish 
the  following: 

(a)  Within  18  months  after  the  effective    . 
date  of  this  AD.  modify  the  airplane  support 
structure  from  BS  344  to  BS  360  (inclusive), 
in  accordance  with  Boeing  Service  Bulletin 
737-53-1154,  dated  November  11, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACQ),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
26,1994. 

N.B.  Martenson.  ~ 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-21581  Filed  8-31-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  Regulatory  Program 

AGENCY:  Ofiice  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  public  comment  period  on 

proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
revisions  and  additional  explanatory 
information  pertaining  to  a  previously 
proposed  amendment  to  the  Colorado 
regulatory  program  (hereinafter,  the 
"Colorado  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  revisions  and 
additional  explanatory  information  for 
Colorado's  proposed  rules  pertain  to 
criteria  for  release  of  performance  bonds 
on  prime  farmland;  requirements  for  the 
demonstration  of  success  of 
productivity  on  prime  farmland;  and  a 
waiver  from  the  requirement  for 
vegetative  ground  cover  on  lands  with 
both  a  premining  and  postmining  land 
use  of  industrial  or  commercial.  The 
amendment  is  intended  to  revise  the 
Colorado  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4.00  a.m.,  m.d.t.  September 
16, 1994.  Any  disabled  individual  who 
has  need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 
Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  received  one  free 
copy  of  the  proposed  amendment  by 


contacting  OSM's  Albuquerque  Field 
Office. 

Thomas  E.  Ehmett.  Acting  Director, 
Albuquerque  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  505  Marquette  Avenue, 
NW..  Suite  1200,  Albuquerque,  New 
Mexico  87102.  Telephone  (505)  766- 
1486. 

Division  of  Minerals  and  Geology. 
Department  of  Natural  Resources. 
Centennial  Building.  1313  Sherman 
Street.  Denver.  Colorado  80203. 
Telephone:  (303)  866-3567 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Ehmett.  Telephone:  1505) 

766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program 

On  December  15. 1980,  the  Secretary 
of  the  Interior  cbnditionally  approved 
the  Colorado  program.  General 
background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  can  - 
be  found  in  the  December  15, 1980. 
Federal  Register  (45  FR  82173). 
Subsequent  actions  concerning 
Colorado's  program  and  program 
amendments  can  be  found  at  30  CFR 
906.11.  906.15.  906.16,  and  906.30. 

II.  Proposed  Amendment 

By  letter  dated  April  18.  1994. 
Colorado  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  CO- 
611).  Colorado  submitted  the  proposed 
amendment  in  response  to  the  May  7, 
1986,  and  March  22. 1990,  letters 
(administrative  record  Nos.  CO-282  and 
CO-496)  that  OSM  sent  to  Colorado  in 
accordance  with  30  CFR  732.17(c),  and 
at  its  own  initiative.  The  provisions  of 
2  Code  of  Colorado  Regulations  407-2, 
the  rules  and  regulations  of  the 
Colorado  Mined  Land  Reclamation 
Board,  that  Colorado  proposed  to  revise 
were:  Rule  1.04,  definitions;  Rule  3.02, 
performance  bond  requirements  for 
surface  coal  mining  and  reclamation 
operations;  Rule  3.03.  release  of 
performance  bonds;  Rule  3.06,  special 
bonding  requirements  for  construction 
of  mine  drainage  control  facilities;  and 
Rule  4.15.10.  revegetation  success 
criteria  for  areas  to  be  developed  for 
industrial,  commercial,  or  residential 
use. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  13. 
1994  Federal  Register  (59  FR  24998). 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 


on  its  adequacy  (administrative  record 
No.  CO-617).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  June  13, 1994. 

During  its  review  of  the  amendment. 
OSM  identified  concerns-relating  to  (1) 
Rule  3.03.1(2)(b),  requirements  for 
Phase  II  bond  release  on  prime 
farmlands,  and  (2)  Rule  4.15.10(3), 
retention  of  mine  support  facilities  on 
lands  reclaimed  for  use  as  commercial 
or  industrial.  OSM  notified  Colorado  of 
the  concerns  by  letter  dated  July  12, 
1994  (administrative  record  No.  CQ- 
631).  Colorado  responded  in  a  letter 
dated  July  28, 1994,  by  submitting 
additional  revision  and  explanatory 
information  (administrative  record  No. 
CO-635). 

Colorado  proposes  revisions  and 
additional  explanatory  information  for 
Rule  3.03.1(3)(b).  concerning  criteria  for 
release  of  performance  bonds  on  prime 
farmlands;  Rule  4.25.5(3)(a),  concerning 
the  requirements  for  the  demonstration 
of  success  of  productivity  on  prime 
farmlands  for  bond  release;  and  Rule 
4.15.10(3),  concerning  a  waiver  from  the 
requirement  for  vegetative  ground  cover 
on  lands  with  both  a  premining  and 
postmining  land  use  designation  of 
industrial  or  commercial. 

Specifically.  Colorado  proposes  to 
revise  (1)  Rule  3.03.1(3)(b)  to  require 
that  no  more  than  60  percent  of  the 
bond  amount  on  prime  farmland  may  be 
released  until  revegetation  success 
required  by  Rule  4.25.5(3)(a)  has  been 
demonstratbu;  (2)  Rule  4.25.5(3)(a)  to 
specify,  for  both  Phase  II  or  Phase  III 
bond  release,  that  the  demonstration  for 
success  of  productivity  on  prime 
farmland  must  be  based  on  an  average 
of  three  successive  crop  years;  and  (3) 
Rule  4.15.10(3)  to  clarify  that,  before  a 
waiver  from  the  vegetative  ground  cover 
requirements  of  Rule  4.15.10(2)  can  be 
approved  on  lands  with  a  premining 
and  postmining  land  use  of  commercial 
or  industrial,  the  permittee  must 
demonstrate  that  the  mine  support 
facilities  proposed  for  retention  will 
support  the  approved  postmining  land 
use. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Colorado 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 


deemed  adequate,  it  will  become  part  of 
the  Colorado  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

rV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conduded  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCR-A  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Papen\ork  Reduction.Act  (44  U.S.C. 
3507  etseq). 
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5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Fart  906 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  August  23, 1994. 
Russell  F.  Price, 

Acting  Assistant  Director,  Western  Support 

Center. 

IFR  Doc.  94-21584  Filed  &-31-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD02-94-062] 
RIN2115-AE47 

Drawbridge  Operation  Regulations;  . 
Illinois  Waterway 

AGENCY:  Coast  Guard.  DOT. 

ACDON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
add  a  new  regulation  governing  the 
remote  operation  of  the  draw  of  the 
Elgin  Joliet  and  Eastern  Railway  Bridge 
over  the  Illinois  Waterway  at  mile  290.1, 
at  Joliet,  Illinois.  Allowing  remote 
operation  would  not  cause  delays  to 
river  traffic  and  would  reduce  operating 
costs  for  the  railroad. 
DATES:  Comments  must  be  received  on 
or  before  October  31, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Second  Coast  Guard 
District,  1222  Spruce  Street,  St.  Louis, 
MO  63103-2832,  Attention:  Docket 
CGD02-94-062.  Comments  may  also  be 
delivered  to  Room  2.107B  at  the  above 
address  between  8  a.m.  and  3  p.m.. 


Monday  through  Friday,  except  Federal 
hoUdays.  For  information  concerning 
comments,  the  telephone  number  is 
(314)  539-3724. 

The  Bridge  Branch,  Second  Coast 
Guard  District,  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  the  public  docket 
and  the  docket  will  be  available  for 
inspection  or  copying  in  room  2.107B  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch.  Bridge 
Administrator,  Second  Coast  Guard 
District.  (314)  539-3724. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
CGD02-94-062,  identify  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Each  person  who 
wants  an  acknowledgment  of  the  receipt 
of  comments  should  enclose  a  stamped,  - 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  conunent 
j)eriod.  The  Coast  Guard  may  change  the 
proposal  in  view  of  the  comments. 

The  Coast  Guard  does  not  plan  to 
hold  a  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Docket  Clerk  at  the  address  under 
ADDRESSES.  If  the  Coast  Guard 
determines  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  David  H. 
Sulouff,  Project  Officer,  Bridge  Branch, 
and  LT  S.  Moody,  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Discussion  of  Proposed  Change 

Elgin  Joliet  and  Eastern  Railway 
(EJ&E)  has  requested  Coast  Guard 
approval  to  change  the  method  of 
operating  their  railway  bridge  at  Mile 
290.1  on  the  Illinois  Waterway. 
Presently,  the  bridge  is  maintained  in 
the  closed  to  navigation  position, 
manned  by  an  on-site  bridge  tender  and 
is  required  under  33  CFR  117.1,  to  open 
on  demand  for  passage  of  river  traffic. 
Communication  between  the  bridge 
tender  and  vessel  operators  is 


conducted  via  marine  radio.  If  the  Coast 
Guard  approves  operation  from  a  remote 
location,  the  railroad  bridge  will  be 
operated  as  a  normally  open  to 
navigation  span,  to  be  closed  only  for 
passage  of  rail  traffic  or  maintenance. 

EJ&E  has  installed  a  remote  operating 
equipment  and  control  system, 
including  radar,  infrared  boat  detectors, 
motion  detectors  and  communications 
equipment,  that  would  permit  operation 
of  the  draw  from  Gary,  Indiana.  The 
equipment  would  indicate  any 
malhinction  in  the  bridge  operation  and 
allow  the  remote  operator  to  ascertain 
the  position  of  the  lift  span  at  any  time. 
The  marine  radio  system  would  receive 
and  transmit  on  the  VHF  marine 
frequencies  authorized  by  the  Federal 
Communications  Commission.  The 
bridge  could  also  be  operated  at  the 
bridge  site.  A  radar  antenna  is  installed 
on  the  bridge  and  the  received  signal 
would  be  transmitted  by  fixed  line  to 
the  remote  operator  in  Gary,  Indiana. 
The  radar  system  is  designed  to  scan 
upstream  and  downstream  of  the  bridge. 
Infrared  scanners  and  motion  detectors 
are  located  in  the  channel  span  to  detect 
vessels  in  the  channel  span.  If  an 
obstruction  is  detected  beneath  the  lift 
span  during  the  closing  cycle,  before  the 
span  is  seated  and  locked,  the  lift  span 
will  automatically  stop  lowering  and 
will  be  raised  to  the  fully  open  position 
by  the  remote  operator  until  the  channel 
is  clear. 

During  the  bridge  closing  cycle,  the 
bridge  oi>erator  will  make  a  radio 
broadcast  indicating  bridge  status.  At 
the  appropriate  times  in  the  cycle,  the 
broadcast  will  announce  that  the  bridge 
will  close  to  navigation,  that  the  bridge 
is  closed  to  navigation,  or  that  the 
bridge  has  reopened  to  navigation. 

The  proposed  regulation  will  impose 
operating  and  equipment  requirements 
on  EJ&E  to  ensure  the  safe  and  timely 
operation  of  the  railroad  bridge.  The 
existing  text  of  33  CFR  117.395.  which 
regulates  the  draws  of  the  McDonough 
Street,  Jefferson  Street.  Cass  Street. 
Jackson  Street  and  Ruby  Street  bridges, 
all  at  Joliet,  IL,  would  be  redesignated 
as  paragraph  (a).  Except  for  being 
redesignated,  the  regulation  covering 
operation  of  these  bridges  would  not 
"  change.  The  proposed  new  regulation 
for  the  EJ&E  bridge  would  be  added  as 
new  paragraph  (b). 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  cost  and  benefits 
under  section  6(a)(3)  of  that  order.  It  has 
been  exempted  from  review  by  the 
Office  of  Management  and  Budget  under  | 


that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  If.  however,  you  think  that  your 
business  qualifies  as  a  small  entity  and 
that  this  proposal  will  have  a  significant 
economic  impact  on  your  business, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think 
your  business  qualifies  and  in  what  way 
and  to  what  degree  this  proposal  will 
economically  affect  your  business. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  reviewed  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2 
of  the  NEPA  Implementing  Procedures, 
COMDTINST  M16475.1B  this  proposal 
is  categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  human 
environment.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 


List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  117  of  title  33.  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-1  (gl;  section  117.255  also  issued 
under  the  authority  of  Public  Law  102-587 
106  Stat.  5039. 

2.  Section  117.395  is  revised  to  read 
as  follows: 

§  1 1 7.395    Illinois  Waterway. 

(a)  The  draws  of  the  McDonough 
Street  Bridge.  Mile  287.3.  Jeflerson 
Street  bridge,  mile  287.9,  Cass  Street 
bridge,  mile  288.1.  Jackson  Street 
bridge,  mile  288.4,  and  Ruby  Street 
bridge,  mile  288.7.  all  of  Joliet.  shall 
open  on  signal,  except  that  they  need 
not  openirom  7:30  a.m.  to  8:30  a.m.  and 
from  4:15  p.m.  to  5:15  p.m.  Monday 
through  Saturday. 

(b)  The  lift  span  of  the  Elgin  Joliet  and 
Eastern  Railway  bridge,  Mile  290.1  at 
Joliet  Illinois,  is  operated  by  a  remote 
operator  located  at  the  Elgin  Joliet  & 
Eastern  offices  in  Gary.  Indiana  as 
follows: 

(1)  The  draw  is  normally  maintained 
in  the  fully  open  position,  displaying 
green  center  span  navigation  lights  to 
indicate  that  the  span  is  fully  open. 

(2)  The  draw  is  equipped  with  the 
following: 

(i)  A  radiotelephone  link  direct  to  the 
remote  operator. 

(ii)  A  radar  antenna  on  top  of  the 
draw  span  capable  of  scanning  one  mile 
upstream  and  one  mile  downstream. 

(iii)  Infrared  boat  detectors  in  the 
draw  capable  of  scanning  under  the 
draw. 

(iv)  Electronic  motion  detectors 
located  in  the  draw  to  allow  the  remote 
bridge  operator  to  detect  vessels 
approaching  or  under  the  bridge, 

(v)  A  siren  for  sound  signals,  and 

(vi)  Red  and  green  center  span 
navigation  lights. 

(3)  The  remote  operator  shall 
maintain  a  24  hour  VHF  marine  radio 
channel  16  watch  for  mariners  to 
establish  contact  as  they  approach  the 
bridge  to  ensure  that  the  draw  is  open 
or  that  it  remains  open  until  passage  is 
complete. 

(4)  When  a  train  approaches  the 
bridge  and  the  draw  is  in  the  open 
position,  the  remote  operator  initiates  a 
one  minute  warning  period  before 


closing  the  bridge.  During  this  warning 
period,  the  green  center  span  navigation 
lights  change  to  red  and  a  siren  sounds 
for  twenty  seconds.  The  remote  operator 
will  broadcast  at  least  twice,  via  marine 
radio,  channel  16,  that:  "The  draw  of 
the  EJ&E  railway  bridge  will  be  lowered 
in  one  minute." 

(5)  If  a  vessel  is  upbound  within  1 
mile  of  the  bridge  or  dowTibound, 
departing  the  Lockport  Lock  and  Dam  at 
mile  291.1,  with  intentions  of  passing 
through  the  bridge,  they  should  initiate 
radio  contact,  or  respond  to  the  remote 
bridge  operator's  marine  radio 
broadcast,  indicating  their  proximity  to 
the  bridge  and  requesting  an  opening  of 
the  draw  or  that  the  draw  remain  open 
until  the  vessel  passes.  The  remote 
bridge  operator  will  delay  lowering  of 
the  navigation  span  until  approaching 
vessels  have  passed  through  the  bridge. 

(6)  At  the  end  of  the  one  minute 
warning  period,  the  remote  bridge 
operator  scans  under  the  bridge  using 
the  infrared  and  electronic  detectors  and 
radar  to  determine  whether  any  vessels 
are  under  or  are  approaching  the  bridge. 
If  any  vessels  are  under  or  are 
approaching  the  bridge  within  one  mile 
as  determined  by  infrared,  radar  or 
electronic  motion  scanning,  electronic 
motion  detectors,  or  by  a  radiotelephone 
response,  the  remote  ojjerator  shall  not 
close  the  bridge  until  the  vessel  or 
vessels  have  cleared  the  bridge. 

(7)  If  the  presence  of  a  vessel  or  other 
obstruction  is  discovered  under  the 
bridge  before  the  draw  is  fully  lowered 
and  locked,  the  remote  operator  would 
stop  and  raise  it  to  the  fully  open 
position,  until  the  bridge  is  fully 
reopened.  When  the  obstruction  has 
cleared  the  navigation  span,  the  remote 
operator  confirms  that  the  channel  is 
clear  and  reinitiates  the  one  minute 
warning  cycle. 

(8)  After  the  train  has  cleared  the 
bridge,  the  remote  operator  initiates  the 
lift  span  raising  cycle.  When  the  span  is 
fully  open  to  navigation,  the  center  span 
navigation  lights  change  from  red  to 
green. 

Dated:  August  15,1994. 
Paul  M.  Blayney, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 

Second  Coast  Guard  District. 

(FR  Doc.  94-21653  Filed  8-31-94;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  8 

RIN  2900-AH03 

National  Service  Life  Insurance 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  regulation. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its 
National  Service  Life  Insurance  (NSU) 
policy  loan  regulation  to  provide  that 
when  an  interest  rate  change  is  required 
on  an  NSLI  variable  rate  loan  the 
effective  date  of  the  new  interest  rate 
will  be  on  or  after  the  first  day  of 
October  on  the  date  the  change  is 
implemented  through  the  insurance 
Automatic  Data  Processing  (ADP) 
system.  This  action  is  being  taken  to 
allow  sufficient  time  to  maice  all 
necessary  modifications  to  the 
Insurance  ADP  system  without  any 
adverse  impact  on  NSLI  policyholders 
orVA. 

DATES:  Comments  must  be  received  on 
or  before  October  3. 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  the 
proposed  regulation  to  the  Secretary  of 
Veterans  Affairs  (271A).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
N\V..  Washington.  DC  20420.  All 
written  comments  will  be  available  for 
public  inspection  in  the  Veterans 
Services  Unit,  Room  119  of  the  above 
address,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gregory  Hosmer.  Senior  Insurance 
Specialist/ Attorney,  Department  of 
Veterans  Affairs  Regional  Office  and 
Insurance  Center,  P.O.  Box  8079. 
Philadelphia,  Pennsylvania  19101.  (215) 
951-5710. 

SUPPLEMENTARY  INFORMATION:  Sice  1987 
the  loan  interest  rate  on  all  new  NSLI 
policy  loans  has  been  a  variable  rate  that 
is  tied  to  an  economic  indicator.  The 
indicator  is  the  Ten-Year  Constant 
Maturities  Index  of  U.S.  Treasury 
Securities  for  the  month  of  June  of  each 
vear.  Current  regulations  require  rate 
changes  to  be  effective  October  1.  38 
CFR  8.28(c).  The  June  1. 1994.  indicator 
has  resulted  in  a  need  to  increase  the 
loan  interest  rate  by  two  percentage 
points  from  5%  to  7%. 

From  an  administrative  standpoint,  in 
all  likelihood  it  appears  that  VA's 
computer  resource  staff  will  not  be  able 
to  provide  the  necessary  programming 
support  to  implement  this  change  on 


October  1  without  adversely  affecting 
two  major  insurance  ADP  projects.  The 
first  critical  project  involves  the 
expansion  oi  the  insurance  master 
record,  which  is  scheduled  to  be 
implemented  in  October  of  this  year. 
Because  of  the  current  limitation  of  the 
system,  the  insurance  personnel  have 
been  forced  to  split  poHcies  into  two 
and  in  some  cases  three  or  four  policies 
in  order  to  process  loans  in  excess  of 
funds  over  $9,999.99.  This  results  in  the 
issuance  of  multiple  policies,  with 
separate  billings  for  loan  interest  and 
premiums  and  separate  annual 
statements.  A  similar  situation  arises, 
when  the  amount  payable  on  an 
insurance  death  claim  exceeds 
$9,999.99  and  the  policy  must  be  split. 
These  split  policies  adversely  affect 
customer  service  and  require  a 
substantial  amount  of  clerical 
intervention  in  order  to  process  the 
desired  actions. 

The  second  project  which  would  in 
all  likelihood  be  delayed  is  the 
"rehosting"  project  which  will 
consolidate  insurance  ADP  processing 
onto  one  mainframe  system.  Today,  the 
insurance  system  runs  on  two  parallel 
systems,  and  IBM  mainframe  which 
does  all  of  the  batch  processing  emd  a 
Honeywell  system  that  handles  all  of 
the  data  entry  transactions.  In  running 
parallel  systems  VA  incurs  additional 
maintenance  fees  as  well  as  redundant 
program  costs  to  keep  two  systems 
synchronized. 

In  addition  to  our  administrative 
concerns,  the  failure  to  program  the 
ADP  system  by  October  1  to  reflect  the 
rate  change  could  have  an  adverse 
impact  on  certain  NSLI  policyholders. 
Implementing  the  interest  rate  change  - 
on  October  1  without  programming  the 
ADP  system  to  bill  policynolders  on  that 
date  would  require  us  to  bill 
policyholders  for  back  interest,  which 
could  put  some  policyholders  in 
immediate  jeopardy  of  having  their 
policies  automatically  cancelled.  This 
would  occur  if  the  outstanding  debt  on 
the  policy  (the  loan  principal  plus 
interest)  exceeds  the  policy  cash  value. 
Amending  the  regulations  in  the  manner 
proposed  would  allow  us  sufficient  time 
to  make  all  necessary  ADP 
modifications  without  any  adverse  . 
impact  on  our  policyholders. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  proposed 
regulation  will  not  have  a  significant  - 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulator}-  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b).  this  proposed  regulation 
is.  therefore,  exempt  from  the  initial  and 
final  regulator)-  flexibility  analyses 


requirements  of  section  603  and  604. 
The  reason  for  this  certification  is  that 
this  proposed  regulation  will  effect  only 
certain  Government  Ufe  insurance 
policyholders.  It  will,  therefore,  have  nc 
significant  direct  impact  on  small 
entities  in  the  terms  of  compliance 
costs,  paperwork  requirement  or  effects 
on  competition. 

The  comment  period  for  this 
proposed  rule  has  been  shortened  from 
sixty  days  to  thirty  days.  It  has  been 
determined  that  this  is  necessary  in 
order  to  establish  a  final  rule  prior  to 
October  1, 1994,  when  the  next  rate 
change  is  effective. 

The  catalog  of  Federal  Domestic  Assistance 
Program  number  for  this  regulation  is  64.103. 

List  of  Subjects  38  CFR  Part  8 

Life  Insurance.  Loan  programs — 
veterans,  Veterans. 

Approved  August  23, 1994.  •    ' 

Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  8  is  proposed  to 
be  amended  as  set  forth  below. 

PART  8— NATIONAL  SERVICE  LIFE 
INSURANCE 

1.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  502, 1901-1924, 
1981-1988,  unless  otherwise  noted. 

2.  In  §  8.28(c)  the  second  sentence  is 
removed  and  the  following  is  added  in 
place  thereof: 

§8.28    Policy  loans. 

ft  *  *  *  *  . 

fc)  *  *   •  Such  loan  rate  shall  be 
effective  on  the  date  on  or  after  the  first 
day  of  October  on  which  the  rate  change 
is  made  in  the  insurance  automatic  data 
processing  system,  and  shall  remain  in 
effect  for  not  less  than  one  year  otter  the 
date  of  establishment.  *  •  • 

|FR  Doc.  94-21651  Filed  8-31-94;  8:45  am] 

BILLING  CODE  8320-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN1018-AC50 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Proposed  Endangered 
Status  for  Three  Insects  From  the 
Santa  Cruz  Mountains  of  California 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Proposed  rule;  reopening  of 
comment  period. 


JMI 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Ser\ice)  provides  notice  that  the 
comment  period  on  the  proposed 
determination  of  endangered  status  for 
the  Mount  Hermon  |une  beetle 
(Polyphylla  barbata),  Zayante  band- 
winged  grasshopper  [Thmerotropis 
infantiUs),  and  Santa  Cruz  rain  beetle 
[Pleocoma  conjungens  conjungens)  is 
reopened.  These  insects  are  found  in 
ponderosa  pine  sand  parkland  habitat  in 
Santa  Cruz  County.  California.  AH 
interested  parties  are  invited  to  submit 
comments  on  this  proposal. 
DATES:  The  comment  period,  which 
originally  closed  on  August  1. 1994.  is 
reopened  on  September  1. 1994;  the 
Service  vrill  accept  written  comments 
until  October  31, 1994. 
ADDRESSES:  Written  comments  and 
materials  should  be  sent  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Ser\'ice.  2140  Eastman  Avenue.  Suite 
100.  Ventura.  California  93003.  (fax  818/ 
904-6268).  Comments  and  materials 
received  will  be  available  for  public 
inspection  during  normal  business 
hours,  by  appointment,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Benz  at  the  Ventura  Field  Office  (see 
ADDRESSES  section),  telephone  805/644- 
1766. 

SUPPt-EMENTARY  INFORMATION: 

Background 

The  Mount  Hermon  June  beetle 
(Poiyphylla  barbata)  is  a  small  scarab 
beetle  with  a  black  head,  and  dark 
blackish-brown  front  wings  with  stripjes 
and  scattered  long  hair.  The  Zayante 
band-winged  grasshopper 
(Trimerotropis  infantilis)  is  a  small 
grasshopper  with  a  pale  gray  to  Hght-- 
brown  body  and  dark  crossbands  on  the 
forewing.  The  hind  tibiae  are  blue-gray 
and  the  eye  is  banded.  The  Santa  Cruz 
rain  t)eetle  (P/eocoma  co/j/u/jgens 
conjungens)  is  a  large  beetle,  shining 
reddish-brown  to  blackish  in  color.  The 
ventral  surface  of  the  body  is  clothed 
with  long  hair.  The  three  species  are 
found  in  ponderosa  pine  sand  parkland 
habitat,  a  patchily  distributed  habitat 
restricted  to  inland  marine  sand 
deposits,  and  endemic  to  Santa  Cruz 
County.  California.  Recent  human 
activities  in  the  Santa  Cruz  Mountains 
have  resulted  in  the  loss,  ft^mentation. 
and  degradation  of  over  50  percent  of 
this  habitat.  These  three  insects  are 
threatened  by  urban  development,  sand 
mining,  recreational  uses,  agricuhural 
activities,  and  change  in  the  natural 
frequency  of  fires. 


On  May  10, 1994,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (59  FR  24112)  to  list 
the  Mount  Hermon  june  beetle,  Zayante 
band-winged  grasshopper,  and  Santa 
Cruz  rain  beetle  as  endangered  under 
the  Endangered  Species  Act  of  1973.  as 
amended.  As  provided  imder  section 
4(b)(5)(e)  of  the  Act,  a  public  hearing 
was  held  on  July  18, 1994  at  the  Santa 
Cruz  County  Government  Center,  Santa 
Cruz,  California  following  a  request 
from  Dr.  William  Hazeltine.  Oroville, 
CaHfomia. 

The  comment  period  on  the  original 
proposal  closed  on  August  1, 1994. 
Following  a  request  from  Mr.  Doug 
Aikins'and  Ms.  Erin  Morton.  Ware  & 
Freidenrich,  Palo  Alto.  CaUfomia.  the 
Service  will  reopen  the  public  comment 
period  until  October  31. 1994  to  allow 
submission  of  additional  information 
and  comments  which  will  aid  the 
Service  in  making  a  final  determination. 
Written  comments  may  now  be 
submitted  until  October  31. 1994,  to  the 
Service  office  in  the  ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Jonathan  Hoekstra,  Ventura  Field  Office 
(see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.) 

(Notice  for  Mount  Hermon  June  Beetle. 
Zayante  Band-winged  Grasshopper.  Santa 
Cruz  Rain  Beetle — Reopening  of  Conunent 
Period^ 

Dated:  August  26, 1994. 

Thomas  Dwyer.  - 

Acting  Regional  Director.  Region  1.  Fish  and 
Wildlife  Senice. 

[FR  Doc.  94-21 579  Filed  8-31-94:  8:45  am) 
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Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  405 

[Docket  No.  94067»-4176;  1.0. 042194B] 

RIN  0648-AG70:  1018-AC46 

Prescription  of  Fishways  Under 
SecUon  18  of  the  Federal  Power  Act 

AGENCIES:  Fish  and  Wildlife  Ser\ice 
(FWS),  Interior;  and  National  Marine 
Fisheries  Ser\'ice  (NMFS),  National 


SUMMARY:  The  Department  of  the 
Interior  (DOI)  and  the  Department  of 
Commerce  (DOC)  (Departments)  are 
considering  proposing  a  rule  to 
harmonize  and  codify  their  existing 
practices  for  prescribing  fishways  under 
section  l&of  the  Federal  Power  Act 
(FPA).  A  rule  on  this  subject  would 
clarify  the  process  by  which  the 
Departments  prescribe  fishways  for  non- 
Federal  hydropower  projects  licensed 
by  the  Federal  Energy  Regulatory 
Commission  (Commission).  The 
Departments  anticipate  that  a  fish  way 
prescription  rule  would  provide 
procedural  guidance  to  agency  staff; 
increase  consistency  and  predictability 
in  the  fishway  prescription  process;  and 
foster  understanding  between  the 
Departments,  license  applicants,  and  the 
Commission.  A  rule  would  also  explain 
how  the  Departments  obtain 
information  from,  and  coordinate  with, 
license  applicants  and  licensees 
throughout  the  prescription  process. 
DATES:  Written  comments  must  be 
received  on  or  before  October  31. 1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Chief.  Division  of  Habitat 
Conser\'ation  (400  ARLSQ).  U.S.  Fish 
and  Wildlife  Service.  1849  C  Street, 
NW..  Washington.  DC  20240;  or  to  the 
Director,  Office  of  Habitat  Protection. 
National  Marine  Fisheries  Ser\'ice.  1315 
East- West  Highway,  Silver  Spring.  MD 
20910-3282.  j 

FOR  FURTHER  INFORMATION  CONTACT:  ' 

Estyn  R.  Mead.  U.S.  Fish  and  Wildlife 
Ser\  ice,  703-358-2183  or  Stephen  M. 
Waste.  National  Marine  Fisheries. 
Services.  301-713-2325. 

SUPPLEMENTARY  INFORMATION:  The 
Departments  are  inviting  comments  on 
the  merits  of  proposing  a  rule  to 
harmonize  and  codif>'  their  existing 
practices  for  prescribing  fishwavs  under 
section  18  of  the  Federal  Power  Act 
(FPA)  (hereinafter  referred  to  as  Section 
18).  The  Departments  are  not  proposing 
new  regulations  at  this  time,  rather  they 
invite  comments  on  whether  the 
codification  of  current  Departmental 
practice  into  regulations  would  be 
beneficial.  To  facilitate  comments  on 
the  need  for  regulations,  this  notice 
provides  background  on  the  role  of  the 
Departments  under  Sedion  18.  the 
Departments"  reasons  for  believing 
rulemaking  might  be  helpful,  and  the 
Departments'  approach  to  key 
procedural  practices  fundamental  to  die 
fishway  prescription  process.  The 
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Departments  seek  comments  on  all  these 
^^sues. 

I.  Background 

The  Department  of  the  Interior,  acting 
through  the  Fish  and  WildHfe  Service 
(FWS),  and  the  Department  of 
Commerce,  acting  through  the  National 
Marine  Fisheries  Service  (NMFS),  are 
the  Federal  agencies  primarily 
responsible  for  the  conservation  and 
management  of  the  Nation's  fish  and 
wildlife  resources.  The  FWS  has  broad 
delegated  responsibilities  to  prot.H:t  and 
enhance  fish  and  wildlife  and  related 
public  resources  and  interests  under 
authorities  granted  by  the  Fish  and 
Wildlife  Act  of  1956  (FWA);  the  Fish 
and  Wildlife  Coordination  Act  (FWCA); 
the  National  Environmental  Policy  Act 
(NEPA);  the  Migratory  Bird  Treaty  Act 
(MBTA);  and  the  Endangered  Species 
Act  of  1973  (ESA).  The  NMFS  is 
entrusted  with  Federal  jurisdiction  over 
marine,  estuarine,  and  anadromous 
fishery  resources  under  various  laws, 
including  the  FWCA;  the  NEPA;  the 
ESA;  and  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(MFCMA). 

Both  FWS  and  NMFS  have  special 
expertise  and  responsibility  for  fishery 
resources  which  are  particularly 
germane  to  the  Commission's 
hydropower  licensing  decisions.  Prior  to 
licensing  a  hydropower  project,  the 
Commission  has  an  affirmative  duty  to 
consult  with  FWS  and  NMFS  pursuant 
to  the  FWCA  and  the  FPA  to  determine 
measures  necessary  to  protect,  mitigate 
damages  to,  and  enhance  fishery 
resources  including  related  spawning 
grounds  and  habitat.  FWS  and  NMFS 
recommend  to  the  Commission  license 
conditions  for  fish  protection, 
mitigation,  and  enhancement  and 
prescribe  mandatory  conditions  for  the 
construction,  operation,  and 
maintenance  of  fishways.  Together, 
FWS  and  NMFS  share  a  mandate  to 
conserve,  protect,  enhance,  and  restore 
fish  populations  and  habitat  for 
commercial,  recreational,  and  tribal 
fisheries,  both  national  and 
international. 

A.  Roles  of  the  Departments  Under 
Section  18 

Section  18  of  the  FPA  expressly 
authorizes  the  Departments  to  issue 
fishway  prescriptions.  Section  18  states 
that  the  licenses  issued  by  the 
Commission  must  require  fishways 
when  they  have  been  prescribed  by  the 
Departments.  After  a  thorough  review  of 
Section  18  and  its  history,  the 
Commission  stated  in  Lynchburg  Hydro 
Associates,  39  FERC  1  61.079,  at  61,218 
(1987)  that: 
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We  have  no  discretionary  authority  in  this 
regard;  fishways  must  be  required  when 
properly  prescribed  by  the  Secretaries. 

This  decision  recognized  the  mandatory 
nature  of  the  Departments'  authority  to 
prescribe  fishways  under  Section  18. 
The  FWS  has  developed  all  fishway 
prescriptions  issued  by  the  DOI,  and  the 
NMFS  has  developed  the  DOC's 
prescriptions  (FWS  and  NMFS  are 
henceforth  referred  to  as  "agencies"). 

The  Departments'  fishway 
prescriptions  include  those  elements  of 
fishway  construction,  operation,  and 
maintenance  necessary  to  ensure 
effective  fish  passage  over  the  term  of  a 
hydropower  project  license.  A  fishway 
facilitates  the  unimpeded  movement  of 
fish  past  a  hydropower  project,  whether 
upstream  or  downstream,  for  purposes 
such  as  spawning,  rearing,  feeding, 
dispersing,  and  the  seasonal  utilization 
of  habitat.  Consequently,  fishway 
prescriptions  are  often  unique,  matching 
the  project's  site-specific  characteristics 
with  the  biological  requirements  of  the 
fishery  resources  involved.  Fishway 
prescriptions  take  the  form  of  general 
directives,  specific  standards,  or  design 
criteria  or  plans.  Fishway  prescriptions 
address  such  issues  as  site  access, 
inspection  and  compliance, 
modification,  monitoring,  and 
evaluation.  Additional  considerations 
include  design  factors  resulting  from 
fishway  studies  regarding  physical 
structures,  and  project  operations  and 
measures  related  to  physical  structures. 

B.  Need  for  Rulemaking 

There  are  two  primary  reasons  why 
the  Departments  are  considering 
proposing  a  rule  for  the  prescription  of 
fishways.  First,  Congressional  debate 
during  the  enactment  of  the 
Comprehensive  Energy  Policy  Act  of 
1992  (Pub.  L.  No.  102-186)  indicated 
that  a  rule  might  be  appropriate  to 
codify  how  the  Departments'  authority 
for  prescribing  fishways  is  exercised. 

Secondly,  while  the  Commission  has 
adopted  detailed  regulations  governing 
the  hydropower  licensing  process,  there 
is  no  codification  of  the  Departments' 
existing  practices  regarding  the 
prescription  of  fishways.  At  present,  the 
means  and  measures  by  which  the 
Departments  develop  fishway 
prescriptions  are  sometimes  not  fully 
understood  by  prospective  license 
applicants.  A  rule  codifying  present 
agency  practices  for  formulating  fishway 
prescriptions  would  be  helpful  in  this 
regard. 

II.  The  Fishway  Prescription  Process 

As  presently  practiced,  the  fishway 
prescription  process  is  a  coordinated, 
interactive  effort  between  the  agencies 


and  the  license  applicant  to  fully 
address  the  biological,  engineering,  and 
design  questions  regarding  the 
movement  of  fish  upstream  and 
downstream  past  a  hydropower  project. 
This  process  includes  cooperative 
interaction  with  fish  passage  si>ecialists; 
Indian  tribes;  Federal  agencies, 
including  the  Bureau  of  Indian  Affairs; 
state  fishery  management  agencies;  and 
other  interested  parties.  If  necessary, 
fishway  studies  are  conducted  by  the 
applicant,  in  consultation  with  the 
agencies,  to  determine  whether  or  not 
fishways  are  needed.  Where  fishways 
are  needed,  license  applicants  conduct 
studies,  in  consultation  with  the 
agencies,  to  devel9p  site-specific 
information  necessary  to  facilitate 
project  and  fishway  designs  that  provide 
for  the  effective  passage  of  fish,  and  to 
identify  the  structural  and  operational 
elements  required  to  meet  this  goal.  The 
agencies  provide  technical  review  and 
comment  on  the  license  applicant's 
fishway  studies  and  proposed  fishway 
design.  At  the  end  of  this  interactive 
effort,  the  agencies  formulate  their 
fishway  prescriptions. 

If  proposed,  the  rule  would  codify 
this  process  into  a  set  of  sequential  steps 
that  would  address  the  coordination, 
design,  and  conduct  of  fishway  studies; 
to  review  and  evaluation  of  completed 
fishway  studies;  the  formulation  of 
fishway  prescriptions;  and  the 
reservation  of  Section  18  authority  to 
prescribe  and/or  modify  fishways.  This 
process  would  occur  concurrently  with 
the  Commission's  pre-  and  post- 
application  consultation  processes. 

III.  Required  Determinations 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  (E.O.)  12866. 

After  the  Departments  consider  the 
comments  received  on  this  advanced 
notice,  they  will  decide  whether  to 
develop  a  proposed  rule.  Should  the 
Departments  proceed  with  rulemaking, 
they  would  examine  impacts  of  a 
proposed  rule  on  Federal-state 
relationships  pursuant  to  E.O.  12612 
(Federalism),  the  economic  impacts  on 
small  entities  pursuant  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601),  and  any 
significant  impacts  on  the  quality  of  the 
human  environment  pursuant  to  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.].  In  addition,  the 
Departments  would  address  all  other 
applicable  law. 

IV.  Comment  Procedure 

The  Departments  invite  interested 
persons  to  submit  written  comments 
and  suggestions  on  all  aspects  of  the 
fishways  prescription  process  in  order 


Federal  Register  /  Vol.  59.  No.  169  /  Thursday,  September  1.  1994  /  Proposed  Rules 


45257 


to  clarify  the  current  process.  Comments 
from  license  applicants,  constituent 
groups,  and  other  interested  parties 
stating  their  views  on  how  the  fishway 
prescription  process  interfaces  with  the 
current  Commission  licensing  process 
are  of  particulax  interest. 

Dated:  August  18, 1994. 
George  T.  Frampion,  Jr., 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks,  Department  of  the  Interior. 

Dated:  August  9.  1994. 
Rolland  A.  Sdunitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administmtion. 
IFR  Doc  94-21629  Filed  8-31-94;  8:45  ami 
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Thts  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  arxj  investigations, 
committee  nr>eetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Augu.st  26.  1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contacrt  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-VV  Admin. 
Bldg..  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

•  Fofest  Service 

Statewide  Survey  of  Forest-Land 
Ownership 

On  occasion 

Individuals  or  households;  Farms; 
Busines.ses  or  other  for  profit;  Non- 
profit institutions;  Small  businesses 
or  organizations;  2,400  responses; 
1,200  hours 

Thomas  W.  Birch  (615)  975-4045 

•  Food  Safety  and  Inspection  Service 
Records,  Registration,  and  Reports 
FSIS  Form  5020-1  and  FSIS  Form 

7010-4 


Recordkeeping;  On  occasion;  Quarterly 
Businesses  or  other  for-profit;  24,095 

responses;  15,752  hours 
Lee  Puricelli  (202)  720-7163 

•  Agricultural  Marketing  Service 
National  Research,  Promotion,  and 

Consumer  Information  Programs 
Recordkeeping;  On  occasion;  Monthly; 

Semi-Annually 
Individuals  or  households;  Farms; 

Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  4,562,143 

responses;  396,000  hours 
Margie  B.  Trainer  (202)  720-1123 

Reinstatement 

•  Rural  Electrification  Administration 
Loan  Account  Computations, 

Procedures,  and  Policies 
On  occasion 
Small  businesses  or  organizations;  185 

responses;  185  hours 
Robert  Ruddy  (202)  720-0823  ... 

New  Collection 

•  Farmers  Home  Administration 
7  CFR  1951-T,  Disaster  Set-Aside 

Program 

One-time  only 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations;  170,000  respon.ses; 
23,800  hours 

Jack  Holston  (202)  720-9736 

Emergency 

•  Agricultural  Marketing  Service 
Farmers'  Market  Questionnaire 
TMD-6 

One-time  survey 

Small  businesses  or  organizations;  1,700 

responses;  136  hours 
Arthur  F.  Burns  (202)  720-8317 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
jFR  Doc.  94-21637  Filed  8-.ll-')4;  8;45  am) 
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Federal  Grain  Inspection  Service 

Opportunity  for  Designation  in  the 
Franl^fort  (IN)  and  Jinks  (IL)  Areas 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 


triennially  an'd  may  be  renewed.  The 
designations  of  Frankfort  Grain 
Inspection,  Inc.  (Frankfort),  and  Jinks 
Grain  Weighing  Service  (Jinks)  will  end 
February  28, 1995,  according  to  the  Act, 
and  FGIS  is  asking  persons  interested  in 
providing  official  services  in  the 
specified  geographic  areas  to  submit  an 
application  for  designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  September  30,  1994. 

ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-101.5; 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier, 
FGIS  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  S.VV., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATIOH  CONTACT: ' 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Sei:tion  7(f)(1)  of  the  Act  authorizes 
FGIS'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Frankfort,  main 
office  located  in  Frankfort,  Indiana,  to 
provide  official  inspection  ser\'ices  and 
Class  X  or  Y  weighing  services  under 
the  Act  on  March  1, 1992,  and  Jinks, 
main  office  located  in  Homer,  Illinois,  to 
provide  Class-X  or  Y  weighing  services 
under  the  Act  on  March  1, 1992. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  oTficial  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Frankfort  and  Jinks  end  on  February 
28,  1995. 


The  geographic  area  presently 
assigned  to  Frankfort,  pursuant  to 
Section  7(f)(2)  of  the  Act,  which  will  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

Bounded  on  the  North  by  the  northern 
Fulton  County  line; 

Bounded  on  the  East  by  the  eastern 
Fulton  Count)'  line  south  to  State  Route 
19:  State  Route  19  south  to  State  Route 
114;  State  Route  114  southeast  to  the 
eastern  Fulton  and  Miami  County  lines; 
the  northern  Grant  County  line  east  to 
County  Highway  900E;  County  Highway 
900E  south  to  State  Route  18;  State 
Route  18  east  to  the  Grant  County  line; 
the  eastern  and  southern  Grant  County 
lines;  the  eastern  Tipton  County  line; 
the  eastern  Hamilton  County  line  south 
to  State  Route  32; 

Bounded  on  the  South  by  State  Route 
32  west  to  the  Boone  County  line;  the 
eastern  and  southern  Boone  County 
lines;  the  southern  Montgomery  County 
line;  and 

Bounded  on  the  West  by  the  western 
and  northern  Montgomery  County  lines; 
the  western  Clinton  County  line;  the 
western  Carroll  County  line  north  to 
State  Route  25;  State  Route  25  northeast 
to  Cass  County;  the  western  Cass  and 
Fulton  County  lines. 

Exceptions  to  Frankfort's  assigned 
geographic  area  are  the  following 
locations  inside  Frankfort's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency:  Titus  Grain  Inspection,  Inc.:  The 
Andersons,  Delphi,  Carroll  County; 
Buckeye  Feed  and  Supply  Company, 
Leiters  Ford.  Fuhon  County;  and  Cargill, 
Inc.,  Linden,  Montgomery  County. 

The  geographic  area  presently 
assigned  to  Jinks,  pursuant  to  Section 
7(0(2)  of  the  Act,  which  will  be  assigned 
to  the  applicant  selected  for  designation 
is  as  follows: 

Bounded  pn  the  North  by  the  Iroquois 
County  line  east  to  Illinois  State  Route 
1;  Illinois  State  Route  1  south  to  U.S. 
Route  24;  U.S.  Route  24  east  into 
Indiana,  to  U.S.  Route  41; 

Bounded  on  the  East  by  U.S.  Route  41 
south  to  the  southern  fountain  County 
line;  the  Fountain  County  line  west  to 
Vermillion  County  (in  Indiana);  the 
eastern  Vermillion  County  line  south  to 
U.S.  Route  36; 

Bounded  on  the  South  by  U.S.  Route 
36  west  into  Illinois,  to  the  Douglas 
County  line;  the  eastern  Douglas  and 
Coles  Couiity  lines;  the  southern  Coles 
County  line;  and 

Bounded  on  the  West  by  the  western 
Coles  and  Douglas  County  lines;  the 
western  Champaign  County  line  north 
to  Interstate  72;  Interstate  72  southwest 
to  the  Piatt  County  line;  the  western 
Piatt  County  line;  the  southern  McLean 


County  line  west  to  a  point  10  miles 
west  of  the  western  Champaign  County 
line;  a  straight  line  running  north  to 
U.S.  Route  136;  U.S.  Route  136  east  to 
Interstate  57;  Interstate  57  north  to  the 
Champaign  County  line;  the  northern 
Champaign  County  line;  the  western 
Vermilion  (in  Illinois)  and  Iroquois 
County  lines. 

Interested  persons,  including 
Frankfort  and  Jinks  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  ser\'ices  in  the 
geographic  areas  specified  above  under 
the  provisions  of  Section  7(fJ  ofihe  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning  March 
1. 1995,  and  ending  no  later  than 
Febniary  28,  1998.  Persons  wishing  to 
apply  for  designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AUTHORrrv:  Pub.  L  94-582,  90  Stat.  2867. 
as  amended  (7  U.S;C.  71  et  seq] 

Dated:  August  17, 1994 
Neil  E.  Porter 

Director.  Compliance  Division 
JFR  Doc.  94-21507  Filed  8-31-94;  8:45  amj 

BILLING  CODE  34ie-EN-F 


Opportunity  to  Comment  on  the 
Applicants  for  the  Minnesota  and 
Mississippi  Areas,  and  Maricopa.  Pinal, 
and  Yuma  Counties,  AZ 

AGENCY:  Federal  Grain  Inspection 

Ser\icetFGIS). 

ACTION:  Notice. 

SUMMARY:  FGIS  requests  interested 
persons  to  submit  comments  on  the 
applicants  for  designation  to  provide 
official  ser\'ices  in  the  geographic  areas 
Currently  assigned  to  the  Minnesota 
Department  of  Agriculture  (Minnesota), 
the  Mississippi  Department  of 
Agriculture  and  Commerce 
(Mississippi),  and  Maricopa,  Pinal,  and 
Yuma  Counties  Arizona. 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  September  30, 1994. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Janet  M.  Hart, 
Chief,  Review  Branch,  Compliance 
Division,  FGIS,  USDA,  Room  1647 
South  Building,  P.O.  Box  96454, 
Washington,  DC  20090-6454. 
SprintMail  users  may  respond  to 
|A:ATTMAIL,0:USDA,ID:A36JHART| 
ATTMAIL  and  FTS2000MAIL  users 


may  respond  to  IA36JHART.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015.  attention:  Janet  M.  Hart.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  S.W..  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  July  1, 1994,  Federal  Register 
(59  FR  33950).  FGIS  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Minnesota  and  Mississippi  to  submit  an 
application  for  designation.  There  were 
five  applicants  for  the  Minnesota  area: 
Minnesota  applied  for  the  entire  area 
currently  assigned  to  them;  Southern 
Minnesota  Grain  Inspection,  Inc., 
applied  for  all  or  part  of  the  Minnesota 
area;  Mid-Iowa  Grain  Inspei;tion,  Inc.. 
applfed  for  the  Minnesotacounties  of 
Fillmore,  Houston,  Olmsted,  Winona, 
Wabasha,  Goodhue,  and  Dakota,  or  any 
area  inclusive  of  the  city  of  Winona:  D. 
R.  Schaal  Agency  applied  for  all  or  anv 
part  of  the  Minnesota  counties  of 
Faribault,  Freeborn,  and  Mower;  and 
Sioux  City  Inspection  and  Weighing 
Service  Company  applied  for  the 
Minnesota  counties  of  Murray.  Nobles. 
Pipestone,  and  Rock.  Mississippi,  the 
only  applicant  for  the  Mississippi  area, 
applied  for  designation  in  the  entire 
area  currently  assigned  to  them. 

In  the  Julyl,  19  94,  Federal  Register 
(59  FR  33949),  FGIS  asked  persons 
interested  in  providing  official  services 
in  Maricopa.  Pinal,  and  Yuma  Counties 
Arizona  to  submit  an  application  for 
designation.  Applications  were  due  bv 
August  1,  1994.  There  were  two 
applicants:  The  California  Department 
of  Food  and  Agricuhure  (California) 
applied  for  Yuma  County  Arizona,  and 
Farwell  Grain  Inspection.  Inc.,  applied 
for  all  three  counties  in  Arizona. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
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making  a  Hnal  decision.  FGIS  wilt 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  applicants  written  notification 
of  the  decision. 

AUTHOflrrV:  Pub.  L  94-S82.  90  Stat.  2867. 
as  amended  (7  VJ.S.C  71  etseq.) 

Dated:  August  17.  1994 
Neil  E.  Porter 

Director,  Compliance  Division 
jFR  Doc.  94-21508  Filed  8-31-94;  8:45  ami 

BILLMC  COOC  3410-EN-F 


Designation  of  the  Minot  (ND), 
Southern  Illinois  (IL),  and  Tri-State 
(OH>  Agencies 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  FGIS  announces  the 
designation  of  Minot  Grain  Inspection, 
Inc.  (Minot),  Southern  Illinois  Grain 
Inspection  Service,  Inc.  (Southern 
Illinois),  and  Tri-State  Grain  Inspection 
Service,  Inc.  (Tri-State),  to  provide 
official  inspection  services  under  the 
United  States  Grain  Standards  Act,  as 
amended  (Act). 

EFFECTIVE  DATE:  October  1, 1994. 
ADDRESSES:  Janet  M.  Hart,  Chief  Review 
Brani  h.  Compliance  Division,  FGIS. 
USDA,  Room  1647  South  Building.  P.O. 
Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  April  1,  1994,  Federal  Register 
(59  FR  15370).  FGIS  announced  that  the 
designations  of  Minot  and  Tri-State 
expire  on  September  30. 1994,  and 
asked  persons  interested  in  providing 
official  services  in  the  geographic  areas 
assigned  to  Minot  and  Tri-State  to 
submit  an  application  for  designation. 
Applications  were  due  by  May  2,  1994. 
Minot  and  Tri-State,  the  only 
applicants,  each  applied  for  designation 
in  the  entire  area  tbey  are  currently 
assigned. 

In  the  April  7,  1994,  Federal  Register 
(59  FR  16613),  FGIS  announced  that  the 
designation  of  Southern  Illinois  expires 
oh  September  30, 1994,  and  asked 
persons  interested  in  providing  official 
services  in  the  geographic  area  assigned 
to  Southern  Illinois  to  submit  an 
application  for  designation. 


Applications  were  due  by  May  4, 1994. 
There  were  two  applicants.  Southern 
Illinois  and  Decatur  Grain  Inspection, 
Inc.  (Decatur),  each  applied  for  the 
entire  area  currently  assigned  to 
Southern  Illinois.  Southern  Illinois  and 
Decatur  are  contiguous  agencies. 

FGIS  requested  comments  on  the 
applicants  in  the  )une  1. 1994.  Federal 
Register  (59  FR  28335).  Comments  were 
due  by  June  30, 1994.  FGIS  received  no 
comments  on  Minot  and  Tri-State.  FGIS 
received  thirteen  comments  on 
Southern  Illinois,  each  supporting 
redesignation  of  this  agency. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B). 
determined  that  Minot  and  Tri-State  are 
able,  and  Southern  Illinois  is  better  able 
to  provide  official  services  in  the 
geographic  areas  for  which  they  applied. 

Effective  October  1, 1994.  and  ending 
September  30. 1997,  Minot.  Tri-State. 
and  Southern  Illinois  are  designated  to 
provide  official  insf)ection  services  in 
the  geographic  areas  specified  in  the 
April  1  and  7,  1994.  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Minot  at  701- 
838-1734,  Tri-State  at  513-251-6571. 
and  Southern  Illinois  at  618-632-1921. 

AUTHOflfTY:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C  71  etseq.) 

Dated:  August  17. 1994 
Neil  E.  Porter 

Director,  Compiionce  Division 
[FR  Doc.  94-21506  Filed  8-31-94.  8:45  am) 

BILLING  CODE  3410-EM-F 


Soil  Conservation  Service 

Mtssiorv-Lapwai  Creek  Supplemental 
Watershed  Protection  Proiect;  Lewis 
and  Nez  Perce  Counties,  10 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Calverley,  State  Conservationist,  Soil 
Conservation  Service,  Room  124,  3244 
Elder  Street,  Boise,  Idaho  83705, 
telephone  (208)  334-1601. 
NOTICE:  Pursuant  to  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  Part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Soil 
Conservation  Service,  U.S.  Depiartrrient 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Mission-Lapwai 


Creek  Supplemental  Watershed 
Protection  Project,  Lewis  and  Nez  Perce 
Counties,  Idaho. 

The  Environmental  Assessment  of 
this  federally  assisted  action  indicates 
that  the  project  will  not  cause 
significant  local,  regional,  or  national 
impacts  on  the  environment.  As  a  result 
of  these  findings.  Paul  H.  Calverley, 
State  Conservationist,  has  determined 
that  the  preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  profect. 

The  Mission-Lapwai  Creek 
Supplemental  Watershed  Protection 
Project  consists  of  a  system  of  land 
treatment  and  non-structural  measures 
designed  to  protect  the  resource  base, 
reduce  off-site  sediment,  and  improve 
the  quality  of  waters  entering  the 
Clearwater  River.  Supplemental 
planned  treatment  practices  include 
channel  vegetation,  deferred  grazing, 
fencing,  livestock  exclusion,  sediment 
basins,  stocktrails  and  walkways, 
stockwater  developments,  streambank 
and  shoreline  protection,  water  and 
sediment  control  basins,  and  wetland 
and  floodplain  easements.  These 
supplemental  practices  are  in  addition 
to  the  following  practices  already 
included  in  the  original  Plan/EA: 
conservation  tillage  (no-till),  critical 
area  planting,  crop  residue  use,  cross 
slope  farming,  grassed  waterways, 
pasture  and  hayland  planting,  strip 
cropping,  and  terraces. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environment 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Paul  H. 
Calverley.  The  FONSI  has  been  sent  to 
various  Federal,  State,  and  Local 
agencies,  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  address  stated  on  the  previous 
page. 

No  administrative  action  on  the 
proposal  will  be  initiated  until  30 days. 
after  the  date  of  this  publication  in  the 
Federal  Register. 

Dated:  August  25,  1994. 
Rodney  M.  Alt, 
Deputy  State  Convervationist 
(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No.       .^ 
10.904— Watershed  ProtecUon  and  Flood 
Prevention  Program,  and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires-intergovemmental  consultation  with 
State  ,-5nd  local  officials.) 

|FR  Doc  94-21607  Filed  8-3.1-94;  8.45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  Technical  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory  Committee  will  be  held 
September  27, 1994.  8:30  a.m..  in  the 
Herbert  C.  Hoover  Building.  Room 
1617M(2),  14th  Street  &  Pennsylvania 
Avenue.  N\V.,  Washington,  DC.  The 
Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
sensors  and  related  equipment  and 
technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356.  dealing  with  the  U.S. 
export  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  6. 1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisor)'  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  {a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Etetermination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  For  further  information, 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated:  August  29. 1994. 
Lee  Ann  Carpenter, 

Director.  Technical  Advisory-  Committee  Unit. 
jFR  Doc.  94-21669  Filed  8-31-94:  8:45  am] 
BILUNG  CODE  351(M>T-M 


International  Trade  Administration 

Intent  To  Revoke  Antidumping  Duty 
Orders  and  Findings 

AGENCY:  Import  Administration, 

IntemationafTrade  Administration. 
Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  orders  and  finding.s. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  listed  below. 
Domestic  interested  parties  who  object 
to  these  revocations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  September  1994. 
EFFECTIVE  DATE:  September  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
-under  Antidumping  Duly  Proceeding  at: 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue.  NW..  Washington,  DC  20230, 
telephone  (202)  482-0168. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifving  the  public 
of  our  intent  to  revoke  the  following 
antidumping  duty  orders  and  findings 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
.administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Duty  Proceeding 

Japan 

Arhorphous  Silica  Filament  Fabric 
52  FR  35750 
September  23,  1987 
A-588-607 

Contact:  Leon  McNeill  at  (202)  482- 
4236 

The  People's  Republic  of  China 
Cotton  Printcloth 
48  FR  41614 
September  16, 1983 
A-570-101 

Contact:  Zev  Primor  at  (202)  482-4114 
Canada 
Steel  Jacks 
31  FR  11974 
September  13. 1966 
A-1 22-006 

Contact:  Maureen  Shields  at  t202)  482- 
1690 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  domestic  interested  parties 
do  not  object  to  the  Department's  intent 
to  revoke  pursuant  to  this  notice,  we 
shall  conclude  that  the  antidumping 
duty  orders  and  findings  are  no  longer 
of  interest  to  interested  parties  and  shall 


proceed  with  the  revocation.  However, 
if  interested  parties  do  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  an  administrative 
review,  or  domestic  interested  parties 
do  object  to  the  Department's  intent  to 
revoke  pursuant  to  this  notice,  the 
Department  will  continue  the  duty  order 
or  finding  without  further  notice  to  the 
public. 

Opportunity  To  Object 

Domestic  interested  parties,  as 
defined  in  §353.2(k)  (3),  (4),  (5),  and  (6) 
of  the  Department's  regulations,  mav 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  by  the  last  day  of 
September  1994.  Any  submission  to  a 
revocation  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353. 2(k)  (3).  (4). 
(5).  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary -for  Import  Administration. 
International  Trade  Administration. 
Room  B-099.  U.S.  Department  of 
Commerce.  Washington.  DC  20230.  You 
must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department's  regulations. 

In  addition,  the  Department  requests 
that  a  copy  of  the  objection  be  sent  to 
Michael  F.  Panfeld  in  Room  4203.  This 
notice  is  in  accordance  with  19  CFR 
353.25(d)(4)(i). 

Dated:  August  25. 1994. 

Roland  L.  MacDonald. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc  94-21643  Filed  8-31-94;  8:45  amj 
BILUNG  CODE  3S10-OS-P 

[C-333-401] 

Cotton  Shop  Towels  from  Peru;  Intent 
To  Terminate  Suspended  Investigation 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Commerce. 

ACTION:  Notice  of  intent  to  terminate 

suspended  investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  terminate  the  suspended 
countervailing  duty  investigation  on 
cotton  shop  towels  from  Peru.  Domestic 
interested  parties  who  object  to  this 
termination  must  submit  their 
comments  in  writing  not  later  than 
September  30. 1994. 


i 
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EFFECTIVE  DATE:  September  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Freilich  or  Jean  Kemp,  Office 
of  Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NVV.,  Washington.  DC  20230:  telephone 
(202) 482-3793. 

SUPPLEMENTARY  INFORMATION:       . 
Background 

The  Department  may  terminate  a 
suspended  investigation  if  the  Secretary 
of  Commerce  concludes  that  it  is  no 
longer  of  interest  to  interested  parties. 
Accordingly,  as  required  by  19CFR 
355.25(d)(4')  (1994),  we  are  notifying  the 
public  of  our  intent  to  terminate  the 
suspended  investigation  on  cotton  shop 
towels  from  Peru  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
over  four  consecutive  annual 
anniversary  months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  if  no  domestic 
interested  party  objects  to  the 
Department's  intent  to  terminate  the 
suspended  investigation  pursuant  to 
this  notice,  and  no  interested  party  (as 
defined  in  19  CFR  355.2(i))  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  we  shall  conclude  that  the 
suspended  investigation  is  no  longer  of 
interest  to  interested  parties  and  shall 
proceed  with  the  termination. 

Opportunity  To  Object 

Not  later  than  September  30, 1994. 
domestic  interested  parties  may  object 
to  the  Department's  intent  to  terminate 
this  suspended  investigation.  Any 
submission  objecting  to  a  termination 
must  include  the  name  and  case  number 
of  the  suspension  agreement  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  19  CFR  355.2 
(i)(3).  (i)(4).  (i)(5),  or  (i)(6). 

Seven  copies  of  any  such  objection 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 
Attention:  Roland  L.  MacDonatd, 
Director,  Office  of  Agreements 
Compliance. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i).    . 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Dot.  94-21644  Filed  8-31-94:  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

n.D.081194Bl 

Atlantic  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce.    /  "    " . 

ACTION:  Notice  of  control  date. 

SUMMARY:  This  notice  announces  that 
anyone  entering  any  Atlantic  tuna 
fishery  after  September  1, 1994  (control 
date),  may  not  be  assured  of  future 
access  to  the  commercial  tuna  fishery  in 
the  Atlantic  Ocean,  Gulf  of  Mexico  or 
Caribbean  under  Federal  regulations. 
This  document  is  intended  to  promote 
awareness  of  potential  eligibility  criteria 
for  access  to  the  Atlantic  tuna  fisheries 
and  to  discourage  new  entries  into  the 
fisheries  based  on  economic  speculation 
while  the  Secretary  of  Commerce 
(Secretary)  contemplates  whether  and 
how  access  to  the  Atlantic  tuna 
resources  should  be  limited.  This 
control  date  includes  fishing  iot  the 
following  species: 
Albacore  tuna — ^Thunnus  alalunga 
Bigeye  tuna — Thunnus  obesus 
Bluefin  tuna — Thunnus  thynnus 
Skipjack  tuna — Katsuwonus  pelamis; 
and 

Yellowfin  tuna — Thunnus  albacares 
EFFECTIVE  DATE:  The  control  date 
established  by  this  action  is  September 
1, 1994. 

ADDRESSES:  Comments  on  the  control 
date  established  herein  should  be 
directed  to:  Richard  B.  Stone,  Chief, 
Highly  Migratory  Species  Management 
Division  (FyCM4),  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD,  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone,  301-713-2347,  FAX 
301-713-0596,  Raymond  E.  Baglin, 
508-281-9140,  Kevin  Foster,  508-281- 
9260  or  Rodney  C.  Dalton,  813-893- 
3161. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  tuna  fisheries  are  defined  and 
managed  under  regulations  at  50  CFR 
part  285  implementing  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  and  issued 
under  the  authority  of  the  under  the 
Atlantic  Tunas  Convention  Act,  16 
use  971  etseq. 

The  Atlantic  tunas  listed  above  ate  all 
considered  to  be  either  already 
overutilized  or  approaching  an 
overutilized  or  fully-utilized  condition. 
Western  Atlantic  bluefin  tuna  are 
believed  to  be  well  below  the  biomass 
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that  can  produce  the  maximum 
sustaipable  yield  (MSY).  Bigeye  and 
albacore  are  considered  to  be  fully 
utilized,  and  yellowfin  and  skipjack  are 
considered  to  be  at  or  approaching  full 
utilization.  Analyses  conducted  by  the 
Standing  Committee  on  Research  and 
Statistics  of  ICCAT  suggest  that  Atlantic 
yellowfin  tuna  biomass  may  even  be 
slightly  below  the  level  that  can 
produce  the  MSY.  Fishing  effort  needs 
to  be  controlled  on  all  species 
simultaneously  because  fishing  pressure 
directed  at  less  popular  species  may 
quickly  increase  if  effort  is  displaced 
from  more  heavily  exploited  species. 

One  of  the  concerns  of  participants  in 
the  Atlantic  tuna  fisheries,  and  of  the 
Secretary,  is  that  management 
restrictions  on  the  fisheries  that  may  be 
necessary  to  prevent  overfishing  or  to 
rebuild  stocks,  may  cause  economic 
hardship  in  the  short  term  before  future 
benefits  accrue.  Continuation  of  the 
open  access  status  of  these  fisheries  may 
exacerbate  these  short-term  economic 
problems  and  impede  the  effectiveness 
of  management  restrictions  aimed  at 
rebuilding  stocks. 

To  avoid  sf)eculdtive  entry  into 
fisheries  that  are,  or  may  be  becoming, 
overutilized  and  may  be 
overcapitalized,  the  Secretary  is 
establishing  a  control  date  for  possible 
limited  entry.  The  date  selected  is  the 
date  of  publication  of  this  document. 
Vessels  which  have  not  entered  a 
particular  fishery  prior  to  this  date  may 
not  be  allowed  entry  into  the  fishery 
should  a  limited  entry  program,  based 
on  any  of  numerous  potential  criteria 
(such  as  individual  catch  levels  or  gear 
type  used)  be  developed.  Also,  vessels 
already  in  the  fisheries  may  not  meet 
eligibility  criteria  depending  on  which 
criteria  are  eventually  established.  For 
the  purposes  of  this  document,  NMFS 
has  not  developed  specific  criteria  to 
define  entry  into  the  tuna  fisheries.  In 
most  cases,  entry  into  the  fisheries 
means  either  purchase  of  a  tuna  vessel, 
application  for  a  fishery  permit, 
investment  in  the  construction  or 
modification  of  a  vessel  or  gear  for  the 
purpose  of  fishing  for  Atlantic  tuna 
(directly  or  incidentally),  the 
documented  landing  of  a  specified 
quantity  of  a  managed  species  of 
Atlantic  tuna,  or  a  specified  number  of 
Atlantic  tuna  landings.  The  Secretary, 
after  a  public  review  process,  may  adopt 
one  or  more  of  these  definitions  of  entry 
into  a  particular  fishery  at  the  time  a 
limited  access  regime  is  proposed,  but . 
may  choose  other  options  as  well. 

■fo  help  distinguish  established 
Atlantic  tuna  fishermen  from 
speculative  entrants  to  the  fisheries,  a 
control  date  may  be  set  before  beginning 


discussions  and  planning  of  limited 
access  regimes.  As  a  result,  fishermen 
are  hereby  notified  that  entering  an 
Atlantic  tuna  fisherj-  after  that  date  will 
not  necessarily  assure  them  of  future 
access  to  the  fishery  resource  on 
grounds  of  previous  participation. 

Establishment  of  a  control  date  does 
not  commit  the  Secretary  to  any 
particular  management  regime  or 
criterion  for  entry  into  Atlantic  tuna 
fisheries.  Fishermen  are  not  guaranteed 
future  participation  in  the  Atlantic  tuna 
fisheries  regardless  of  their  date  of  entry 
or  intensity  of  participation  in  the 
fishery  before  or  after  the  control  date. 
The  Secretary  may  subsequently  choose 
a  different  control  date,  or  he  may 
choose  a  management  regime  that  does 
not  make  use  of  such  a  date.  The 
Secretary  is  free  to  apply  other 
qualifj'ing  criteria  for  fishery  entry.  The 
Secretary  may  give  varying 
considerations  to  fishermen  in  the 
fisheries  before  and  after  the  control 
date.  Finally,  the  Secretary  may  choose 
to  take  no  further  action  to  control  entry 
or  access  to  the  fisheries. 

Authority:  16  U.SXL  971  et  seq. 
Dated:  August  26. 1994. 
Nancy  Foster,  «i.D., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Servic*. 
(PR  Doc.  94-21650  Filed  8-31-94;  8:45  am) 
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Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  of  the  Berit>g  Sea  and 
Aleutian  islands  Area;  King  and  Tam>er 
Crab  Fisheries  of  the  Bering  Sea  and 
Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTlOW:  Notice  of  approval  of 
amendments  to  fishery  management 
plans. 

SUMMARY:  NMFS  announces  approval  of 
Amendment  30  to  the  Fishery 
Management  Plan  (FMP)  for  Groundfish 
of  the  Gulf  of  Alaska  (GOA). 
Amendment  27  to  the  FMP  for 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  (BSAJ)  Area,  and 
Amendment  3  to  the  FMP  for  the 
Commercial  King  Crab  and  Tanner  Crab. 
Fisheries  of  the  BSAI.  These 
amendments  incorporate  the  provisions 
of  the  North  Pacific  Fisheries  Research 
Plan  (Research  Plan)  into  each  FMP  to 
provide  a  standard  application  of  the 
Research  Plan  and  associated  observer 


coverage  throughout  applicable 
fisheries. 

EFFECTIVE  DATE:  August  15. 1994. 
ADDRESSES:  Copies  of  the  FMP 
amendments  and  environmental 
assessment  prepared  for  the  North 
Pacific  Fisheries  Research  Plan  are 
available  from  the  North  Pacific  Fisher>' 
Management  Council.  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone  907- 
271-2809. 

FOR  FURTHER  MfORMATION  CONTACT:  Kim 
S.  Rivera,  907-586-7228. 
SUPPI.EMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fishery 
Management  Council  submit  any  FMP 
or  FMP  amendment  it  prepares  to  the 
Secretary  of  Commerce  (Secretary)  for 
review  and  approval,  disapproval,  or 
partial  dLsapproval.  The  North  Pacific 
Fishery  Management  Council  (Council) 
submitted  Amendments  30, 27.  and  3 
for  Secretarial  approval  on  May  17, 
1994.  A  notice  ofavailability  and 
request  for  comments  on  the 
amendments  was  published  May  24. 
1994.  at  59  FR  26780;  comments  were 
requested  through  July  18, 1994. 
Because  there  are  no  regulatory  changes 
required  by  the  propos^  FMP 
amendments,  no  proposed  rule  was 
pubhshed. 

Amendments  30,  27.  and  3  revise 
langiiage  in  the  FMPs  for  GOA 
groundfish,  BSAI  area  groundfish,  and 
BSAJ  king  and  Tanner  crab, 
respectively,  to  reflect  the  development 
of  the  Research  Plan  and  to  indicate  that 
observer  requireni«its  under  those 
FMPs  are  as  specified  under  the 
Research  Plan. 

The  Research  Plan  was  prepared  by 
the  Council  under  section  313  of  the 
Magnuson  Act,  as  amended  by  section 
404  of  the  Hiuh  Seas  Driftnet  Fisheries 
Enforcement  Act.  Pub.  L.  102-582.  and  . 
is  intended  to  provide  an  industrj'- 
fimded  observer  program  and  to 
promote  management,  conserxation,  and 
scientific  understanding  of  groundfish. 
halibut,  and  crab  resources  off  Alaska.  A 
final  rule,  regulatory  amendment,  to 
implement  the  Research  Plan  has  been 
prepared  and, when  approved,  will  be 
published  in  the  Federal  Register. 
Amendments  30.  27,  and  3,  which  bring 
the  FMPs  into  conformance  with  the 
Research  Plan,  were  approx-ed  August 
15, 1994.  No  comments  were  received 
on  these  amendments  during  the 
comment  period. 

Classification 

This  action  does  not  involve 
rulemaking  and  is  exempt  from  OMB 
review  under  E.O.  12866. 


Authority.  16  U.S.C.  1801  ef  seq. 
Dated:  August  15. 1994. 
Nancy  Foster,  PhJ).. 

Deputy  Assistant  AdministTxjtr\e  for  Fisheries. 

National Mariae Fisheries  Service. 

[FR  Doc  94-21648  Filed  8-31-94:  8:45  ami 
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RIN  064S-AQ77 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Changes  to  the  List  of  Fisheries  Under 
Section  1 18  of  the  Marine  Mammal 
Protection  Act 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  National  Oceanic  and 
At.mospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  changes  to  the  List  of 
Fisheries. 


SUMMARY:  On  April  30, 1994,  the  Marine 
Mammal  Protection  Act  (MMPA)  was 
amended  and  a  new  section  118  was 
created  to  govern  the  taJdng  of  marine 
mammals  incidental  to  commercial 
fishing  operations.  As  required  by 
section  118,  this  notice  proposes 
changes  to  the  list  of  fisheries,  classified 
by  frtJquency  of  incidental  serious  injur>- 
or  mortaUty  of  marine  mammals,  and 
requests  comments  on  the  proposed  list. 
Some  suggestions  for  revising  the 
criteria  under  which  fisheries  are 
classified  are  also  included,  with  a 
request  for  further  comments  on  other 
criteria  which  should  be  considered. 
NMFS  intends  to  publish  revised 
classification  criteria,  based  on 
comments  received,  and  to  pubUsh 
another  proposed  Hst  of  fisheries,  using 
the  revised  criteria. 
DATES:  Comments  on  the  proposed 
changes  to  the  list  of  fisheries  inid 
suggested  revisions  to  the  classification 
criteria  must  be  received  bv  November 
.30,  1994. 

ADDRESSES:  Send  comments  to  Patricia 
Montanio.  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
F/PR2,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 
Spring,  MD  20910  (Attn:  Comments  on 
Proposed  Changes  to  the  List  of 
Fisheries). 

FOR  FURTHER  INFORM ATKJN  CONTACT: 
Victoria  R.  Credle.  Office  of  Protected 
Resources.  301-713-2322;  Steven 
Zimmerman.  Alaska  Region.  907-586- 
7233;  Joe  Scordino,  Northwest  Region. 
206-526-6143:  James  Leckv,  Southwest 
Region.  310-^80-4020;  Doug  Beach. 
Northeast  Region.  508-281-9254:  or  )eff 
Brown,  Southeast  Region.  813-893- 
3366. 
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SUPPLEMENTARY  INFORMATION: 

On  April  30. 1994.  the  MMPA  was 
amended  and  a  new  section  118  was 
created  to  govern  the  taking  of  marine 
mammals  incidental  to  commercial 
fishing  operations.  The  provisions  of 
this  section  will  replace  the  current 
interim  exemption  system  (section  114). 
when  regulations  are  put  into  effect  no 
later  than  September  1, 1995. 

The  interim  exemption  system 
currently  requires  the  owners/operators 
of  vessels  in  Category  I  and  II  fisheries 
to  register  their  vessels  and  maintain 
daily  logs  of  their  fishing  activities, 
including  interactions  with  marine 
mammals.  Vessels  in  Category  I  fisheries 
are  also  required  to  carry  an  observer  if 
requested  by  NMFS.  Owners/operators 
of  vessels  in  Category  III  fisheries  are 
required  to  report  all  lethal  takes  of 
marine  mammals  within  10  days  of 
return  from  the  fishing  trip  during 
-  which  the  take  occurred. 

Category  I  fisheries,  under  section 
114,  are  those  fisheries  that  have  a 
"frequent"  take  of  marine  mammals, 
defined  as  "highly  likely  that  more  than 
one  marine  mammal  will  be 
incidentally  taken  by  a  randomly 
selected  vessel  in  the  fishery  during  a 
20-day  period"  (50  CFR  229.3(b)(1)). 
Category  II  fisheries  are  those  fisheries 
that  have  an  "occasional"  take  of  marine 
mammals,  defined  as  "some  likelihood 
that  one  marine  mammal  will  be 
incidentally  taken  by  a  randomly 
selected  vessel  in  the  fishery  during  a 
20-day  period,  but  that  there  is  little 
likelihood  that  more  than  one  marine 
mammal  will  be  incidentally  taken"  (50 
CFR  229.3(b)(2)).  Category  III  fisheries 
are  those  fisheries  that  have  no  more 
than  a  "remote"  likelihood  of  a  take  of 
marine  mammals,  defined  as  "highly 
unlikely  that  any  marine  mammal  will 
be  incidentally  taken  by  a  randomly 
selected  vessel  in  the  fishery  in  a  20-day 
period"  (50  CFR  229.3(b)(3)). 

Section  118(c)(1)  of  the  MMPA 
requires  that  the  Secretary  of  Commerce 
publish  within  90  days  of  the  enactment 
of  the  amendments,  any  necessary 
changes  to  the  list  of  commercial 
fisheries  that  were  published  under 
section  114  and  which  was  in  existence 
on  March  31, 1994.  These  proposed 
changes  must  be  published  in  the 
Federal  Register  for  public  comment  for 
a  period  of  not  less  than  90  days.  On 
March  31, 1994,  a  proposed  list  of 
fisheries  for  1994  had  just  been 
published  (59  FR  10372,  March  4, 1994) 
and  there  was  a  30-day  public  comment 
period  in  effect.  The  final  list  of 
fisheries  for  1994  has  subsequently  been 
published  (59  FR  43818.  August  25, 
1994),  and  will  remain  in  effect  until  it 
is  replaced  by  a  revised  list  developed 


under  the  provisions  of  section  118, 
which  is  to  occur  no  later  than 
September  1,1995. 

Under  section  118(c)(1).  fisheries  will 
be  categorized  with  respect  to  a  fishery's 
frequency  of  incidental  marine  mammal 
mortalities  or  serious  injuries  due  to 
commercial  fishing  operations.  This 
differs  from  section  114  in  that  non- 
injurious  takes,  such  as  entanglements 
and  harassments.  will  not  be  included 
in  the  revised  classification  criteria. 

For  the  purpose  of  meeting  the 
statutory  deadline  specified  by  the 
amendments  to  the  MMPA,  NMFS  is 
using  the  current  list  of  fisheries, 
developed  under  section  114  of  the 
MMPA,  as  the  basis  for  proposed 
changes  to  the  list  of  fisheries  under 
section  118.  Realizing,  however,  that 
certain  elements  of  the  existing  criteria 
may  be  inconsistent  with  section  118, 
these  criteria  are  being  considered  for 
revision  in  the  Criteria  section  of  this 
document.  Revisions  to  the  criteria 
suggested  by  this  document  should  not 
be  considered  final  or  exhaustive,  as 
NMFS  is  using  this  opportunity  to 
solicit  alternative  classification  schemes 
through  the  public  comment  process. 
NMFS  expects  to  publish  proposed 
changes  to  the  classification  criteria 
along  with  a  proposed  list  of  fisheries 
based  on  tho.se  revised  criteria,  and 
request  for  comments  by  early  1995. 

Proposed  Changes  to  the  1994/1995  List 
of  Fisheries 

One  change  to  the  current  criteria 
required  by  section  118  of  the  MMPA  is 
the  type  of  interaction  used  to  calculate 
the  take  rate  of  marine  mammals.  Under 
section  114,  takes  included 
harassments,  entanglements,  injuries, . 
and  mortalities.  Under  the  new  section 
118,  only  incidental  serious  injuries  and 
mortalities  are  considered,  and 
intentional  serious  injuries  and 
mortalities  are  prohibited.  The  proposed 
changes  to  the  current  list  are  based  on 
the  assumption  that  the  prohibition  on 
intentional  serious  injuries  or 
mortalities  will  resuh  in  a  reduced  take 
rate. 

Other  changes  to  the  current  criteria 
being  considered  by  NMFS,  as  outlined 
in  the  next  section,  may  affect  the  future 
reclassification  of  fisheries.  Therefore, 
changes  proposed  here  should  be 
considered  preliminary  and  subject  to 
further  revision. 

1.  Reclassify  the  Alaska  Prince 
William  Sound  (NMFS  Statistical  Area 
649)  sablefish  longline/set  line  fishery 
from  Category  II  (Table  2)  to  Category  III 
(Table  3). 

Dahlheim  (1988)  and  Matkin  (1986.. 
1987)  indicate  losses  of  three  killer 
whales  from  the  AB  pod  during  1985, 


three  in  1986,  and  one  each  in  1987  and 
1988.  Hall  and  Cornell  (1986) 
documented  that  several  killer  whales  . 
in  the  AB  pod  in  Prince  William  Sound 
showed  evidence  of  bullet  wounds. 
Missing  animals  were  presumed  dead 
and  the  mortalities  were  believed  to 
have  been  the  result  of  intentional  takes 
by  certain  participants  in  the  sablefish 
longline  fishery,  as  this  fishery  lost  an 
estimated  25  percent  of  its  potential 
blackcod  catch  due  to  killer  whale 
predation. 

The  exclusion  of  intentional  serious 
injuries  and  mortalities  under  section 
118  will  result  in  only  a  remote 
hkelihood  of  an  incidental  serious 
injury  or  mortality  in  this  fishery  (i.e.,' 
it  is  highly  unlikely  that  any  marine 
mammal  will  be  taken  by  incidental 
serious  injury  or  mortality  by  a 
randomly  selected  vessel  in  the  fishery 
during  a  20-day  period).  Therefore 
NMFS  proposes  to  reclassify  this  fishery 
from  Category  II  to  Category  III,  based 
on  the  assumption  that  the  intentional 
use  of  firearms  in  this  fishery  will  be 
halted. 

2.  Reclassify  the  Alaska  Southern 
Bering  Sea,  Aleutian  Islands  (NMFS 
Stati.stical  Reporting  Areas  517,  518, 
519,  540),  and  Western  Gulf  of  Alaska 
(NMFS  Statistical  Reporting  Area  610 

West  of  165°  W.  sablefish  longline/set 
line  fishery  from  Category  II  (Table  2)  to 
Category  III  (Table  3). 

Danlheim  (1988)  indicated  fishery 
interactions  with  killer  whales  in  20 
percent  of  sablefish  sets  in  1988  in  the 
area  of  Unimak  Pass  west  to  Seguam 
Pass  andnorth  to  the  Pribilof  Islands. 
Some  mortalities  were  believed  to  occur 
as  a  resuh  of  intentional  takes  by 
participants  in  the  sablefish  longline 
fishery. 

The  exclusion  of  intentional  serious 
injuries  and  mortalities  under  section 
118  will  result  in  only  a  remote 
likelihood  of  an  incidental  serious 
injury  or  mortality  in  thi^  fishery  (i.e., 
it  is  highly  unfikely  that  any  marine 
mammal  will  be  taken  by  incidental 
serious  injury  or  mortality  by  a 
randomly  selected  vessel  in  the  fishery 
during  a  20-day  period).  Therefore 
NMFS  proposes  to  reclassify  this  fishery 
from  Category  II  to  Category  III,  based 
on  the  assumption  that  the  intentional 
use  of  firearms  in  this  fishery  will  be 
halted. 

3.  Reclassify  the  Oregon  and  - 
California  south  of  45°46'00"  (Cape 
Falcon,  OR)  salmon  troll  fishery  from 
Categorv  II  (Table  2)  to  Category  III 
(Table  3). 

Previous  take  rate  estimates  included 
serious  injuries  and  mortalities  resuhing 
from  intentional  deterrence  actions 
using  firearms.  Intentional  serious 


injuries  and  raortahties  will  be 
prohibited  under  section  118.  The  only 
estimates  of  current  intentional  take 
levels  available  for  this  fishery  are  from 
fishers'  logbooks.  Logbook  reports 
indicate  that  there  were  14,897 
harassments,  275  injuries,  and  182 
mortalities  due  to  deterrence  actions  in 
1990,  and  9,134  harassments.  74 
injuries,  and  83  mortalities  due  to 
deterrence  actions  in  1991.  The 
prohibition  on  intentional  serious 
injuries  and  mortalities  und^  section 
118  will  resuit  in  a  remote  likehhood  of 
an  incidental  serious  injury  or  mortality 
in  this  fishery  (i.e..  it  is  highly  unlikely 
that  any  marine  mammal  will  be  taken 
by  incidental  serious  injury  or  mortality 
by  a  randomly  selected  vessel  in  the 
fishery  during  a  20-day  period). 
Therefore,  NMFS  proposes  to  reclassify 
this  fishery  from  Category  11  to  Category 
in,  based  on  the  assumption  that  the 
intentional  use  of  firearms  in  this 
fishery  will  be  halted. 

4.  Reclassify  the  Gulf  of  Maine  salmon 
aquaculture  (net  pen)  fishery  from 
Category  11  (Table  5)  to  Category  ID 
(Table  6). 

Previous  take  rate  estimates  ijicluded 
serious  injuries  and  mortalities  resulting 
from  intentional  deterrence  actions 
using  firearms.  Intentional  serious    ' 
injuries  and  mortalities  will  be    " 
prohibited  under  section  118.  The 
prohibition  on  intentional  serious 
injuries  and  mortalities  under  section 
118  uill  result  in  a  remote  likelihood  of 
an  incidental  serious  injury  or  mortality 
in  this  fishery  (i.e..  it  is  highly  unhkely 
that  any  marine  mammal  will  be  taken 
by  incidental  serious  injury  or  mortality 
by  a  randorhly  selected  vessel  in  the 
fishery  during  a  20-day  period). 
Therefore,  NMFS  proposes  to  reclassify 
this  fishery  from  Categor>'  11  to  Category- 
III,  based  on  the  assumption  that  the 
intentionatuse  of  firearms  in  this 
fishery  will  be  halted. 

Suggested  Revisions  to  the 
Classificatiofl  Criteria 

The  provisions  of  section  118  of  the 
MMPA  differ  in  many  respects  from  the 
hiterini  Exemption  for  Commercial 
Fisheries  (section  114).  Therefore. 
NMFS  beheves  that  the  criteria  used  to 
.  determine  whether  a  fishery  has  a 
"frequent",  "occasional",  or  "remote 
likelihood"  of  an  incidental  serious     - 
injury  or  mortality  due  to  commercial 
fishing  operations  shouJd  be  reviewed 
and  revised.  The  following  is  a 
discussion  of  possible  areas  that  should 
be  considered  for  revision,  yet  this  is  by 
no  means  an  exhaustive  Ust  of  possible 
changes.  The  rationale  for  suggesting 
changes  to  the  criteria  is  based,  in  part, 
on  the  intent  of  Congress  to  improve 
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efforts  to  identify  and  address  the  most 
significant  problems  involving 
incidental  mortality  and  serious  injury 
of  marine  mammals  in  commercial 
fishing  operations. 

This  document  represents  the  first 
step  in  revising  the  current  criteria  used 
to  classify  fisheries  in  order  to  be 
consistent  with  section  118.  Comments 
received  on  this  document  will  be  used 
to  revise  and  refine  criteria,  which  are 
expected  to  be  published  in  early  1995. 
Final  criteria  for  classifying  fisheries 
will  be  published  prior  to  the  September 
1, 1995  statutory  deadline,  in 
conjunction  with  r^ulations  to 
implement  other  parts  of  section  118. 
For  the  purposes  of  beginning 
discussion  on  this  matter,  the  following 
are  provided  for  consideration: 

1.  Definition  of  a  "Fishery".  Under 
section  114,  NMFS  defined  fisheries  by 
gear  type,  geographical  area,  and  target 
species,  in  accordance  with  existing 
state  or  Federal  management 
designations.  However,  for  many   - 
fisheries,  it  is  difficult  to  obtain 
information  about  the  use  of  specific 
gear  types,  geographical  areas,  or 
seasons  when  fishery  management  plans 
or  state  fishery  permits  do  not 
consistently  identify  fisheries  using 
these  parameters.  Also,  in  order  to 
concentrate  management  actions  on 
fishery  hot  spots  or  hot  seasons,  criteria 
could  be  made  flexible  to  address  the 
significantly  different  take  rates  of 
marine  mammals  in  certain  areas  or  at 
certain  seasons.  NMFS  is  considering 
partitioning  fisheries  as  necessar>'  to 
reflect  concentrations  of  marine 
^nammals  in  certain  areas  within  a 
fishery  or  at  certain  times  of  the  year. 

Also,  cJassif>ing  fisheries  according  to 
the  target  sf>ecies  of  the  catch  may  not 
be  appropriate  in  multi-species  fisheries 
which  use  an  opportunistic  fishing 
method  (i.e.,  fishers  will  adapt  gear 
depending  on  the  availabifity  of 
different  species  at  different  times). 
Therefore,  NMFS  is  also  considering 
defining  fisheries  by  the  mesh  size  of 
'the  gear  or  some  other  gear 
characteristic  which  is  not  related  to 
taiget  species. 

2.  Take  Estimates.  The  classification 
criteria  dex'eloped  to  implement  section 
1 14  were  based  on  an  interaction  rate 
(frequent,  occasional,  or  remote 
likelihood)  of  marine  mammals  with  a 
randomly  selected  vessel  in  a  fishery 
during  a  20-day  period.  This  "by- 
vessel"  take  rate  criteria  works  well  in 
fisheries  that  have  well  defined, 
consistent  daily  effort  by  all  of  the 
fishing  vessels  within  a  fisherv- 
However,  for  many  fisheries,  fishing 
effort  may  vary  daily  and  from  vessel  to 
vessel.  In  addition,  it  may  be  difficult  to 


compare  one  vessel's  fishing  ef  lort  with 
another  vessel  in  the  same  fishery. 
Therefore.  NMFS  is  considering 
classifying  fisheries  using  altenjative 
methods. 

One  possible  method  is  to  classify 
fisheries  by  the  total  number  of  serious 
injuries  and  mortalities  in  a  fishery  per 
year,  in  order  to  assess  the  impact  of  a 
fishery  on  a  particular  stock  or  stocks  of 
marine  mammals.  For  example,  the 
annual  incidental  take  of  a  stock  could 
be  considered  in  terms  of  its  take 
relative  to  the  Potential  Biological 
Removal  (PBR)  of  the  stock.  Fisheries 
that  have  a  "frequent"  take  of  marine 
mammals  could  be  defined  as  having  an 
incidental  serious  injury  and  mortality 
of  equal  to  or  greater  than  50  percent  of 
the  PBR  for  the  stock;  fisheries  that  have 
an  "occasional  "take  of  marine 
mammals  could  be  defined  as  having  an 
incidental  serious  injurj'  and  mortality 
of  between  1  and  49  percent  of  the  PBR 
for  the  stock;  fisheries  that  have  only  a 
"remote  likelihood"  of  a  take  of  marine 
mammals  could  be  defined  as  having  an 
incidental  serious  injurj-  and  mortality 
of  less  than  1  percent  of  the  PBR  for  the 
stock.  This  method  should  reference  the 
total  fishing  effort  in  each  fisherv-.  so 
that  the  number  of  incidental  serious 
injuries  and  mortalities  can  be 
considered  relative  to  that  total  effort. 
The  variation  in  fishing  effort  between 
vessels  in  a  fishery  must  also  be 
considered,  as  well  as  the  variation 
between  fisheries.  This  measure  of  effort 
should  be  based  on  common  parameters 
that  can  be  applied  across  a  fishery, 
such  as  the  duration  of  a  trawl  or  set; 
the  number  of  trawls  or  sets  per  day, 
season,  or  year;  the  size  of  the  gear  being 
deployed;  the  number  of  nets  used  per 
vessel;  the  number  of  net  pens  per 
owner  and  tiie  size  of  each  pen;  etc. 
Separate  classification  criteria  may  have 
to  be  developed  for  fisheries  with 
different  gear  types  or  fishing 
techniques  if  tl»€  most  appropriate 
measures  of  effort  cannot  be  applied  to 
all  fisheries. 

NMFS  will  also  consider  public  . 
comments  which  propose  alternative 
methods  of  determining  take  rates  based 
on  the  "frequent",  "occasional",  and 
"remote  likelihood"  of  incidental 
serious  injuries  and  mortalities  of 
marine  mammals  due  to  commefxrial 
fishing  operations.  These  could  address 
both  the  short  term  biological 
significance  of  fisher\-  impacts  on 
marine  mammal  stocks,  and/or  the 
applicability  of  a  rtiethod  towards 
assessing  the  long-term  goal  of  reducing 
serious  injuries  and  mortalities  to  \eveis 
approaching  zero  (Zero  Mortality  Rate 
Goal), 
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3.  Intentional  Takes.  Under  section 
118(a)(5),  intentional  serious  injuries 
and  mortalities  of  marine  mammals  in 
the  course  of  commercial  fishing 
operations  are  prohibited.  Although 
certain  intentional  takes  are  currently 
authorized  for  some  pinniped  species 
under  section  114  (after  other  non-lethal 
methods  have  been  tried  and  found  to 
be  ineffective),  all  intentional  lethal 
takes  will  be  illegal  when  the  section 
118  regime  is  implemented.  Any  such 
takes  by  fishers  will  be  subject  to  the 
penalties  of  the  MMPA.  NMFS  is 
launching  a  public  outreach  and 
education  campaign  to  inform  fishers  of 
changes  in  the  MMPA.  The  NMFS  is 
requesting  comments  on  how  to  factor 
in  intentional  serious  injuries  and 
mortalities  if  they  continue  to  occur 
after  the  section  118  regime  is 
implemented. 

4.  Treaty  Indian  Fisheries.  NMFS  is 
considering  exclusion  of  the  Pacific 
Northwest  treaty  Indian  tribal  fisheries 
from  the  list  of  fisheries.  The  Category 

1  and  II  fisheries  that  have  treaty  Indian 
tribe  involvement  are  the  northern 
Washington  coastal  (area  4  and  4A) 
salmon  set-net  fishery,  the  Washington 
Puget  Sound  Region  and  inland  waters 
.  south  of  the  U.S. -Canada  border  set-net 
and  drift  gillnet  salmon  fishery,  and  the 
Washington  coastal  river  set-net  salmon 
fishery.  The  1994  amendments  to  the 
MMPA  state: 

Nothing  in  this  Act,  including  any 
amendments  to  the  Marine  Mammal 
Protection  Act  of  1972  made  by  this  Act- 
alters  or  is  intended  to  alter  any  treaty   - 
between  the  United  States  and  one  or  more 
Indian  tribes. 

This  provision  suggests  that  existing 
treaty  Indian  fishing  and  hunting  rights 
are  not  affected  by  the  MMPA.  and  that 
tribal  fisheries  should  be  conducted 
under  authority  of  the  Indian  treaties 
rather  than  the  MMPA.  Therefore,  the 
MMPA's  mandatory  registration  systems 
may  not  apply  to  treaty  Indian  fishers 
operating  in  their  usual  and  accustomed 
fishing  areas.  Since  inclusion  of  the 
treaty  Indian  fisheries  in  the  list  of 
fisheries  establishes  the  obligation  to 
obtain  an  MMPA  registration  under 
section  118,  NMFS  is  considering  the 
deletion  of  references  to  tribal  fisheries 
in  the  list  of  fisheries,  and  the  removal 
of  the  registration  requirement  for 
Category  I  or  II  treaty  Indian  tribe 
fisheries.  The  tribes  have  cooperated, 
and  indicate  that  they  will  continue  to 
cooperate,  with  NMFS  in  gathering  and 
submitting  data  on  interactions  of  their 
fisheries  with  marine  mammals  so  that 
the  health  of  the  affected  stocks  can  be 
monitored. 
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5.  Applicability  to  Zero  Mortality  Rate 
Goal.  One  of  the  objectives  of  the  1994 
amendments  to  the  MMPA  was  to    - 
ensure: 

....that  tlfe  procedures  for  authorizing  the 
incidental  taking  of  marine  mammals  in 
commercial  fisheries  is  consistent  with  the 
long  term  objective  of  reducing  incidental 
mortality  and  serious  injury  from  commercial 
fishing  operations  to  insignificant  rates 
approaching  zero. 

(Senate  section-by-section  analysis  of 
S.  1636,  March  25. 1994).  NMFS  is 
considering  the  development  of  criteria 
that  could  be  used  in  the  assessment  of 
a  fishery's  progress  in  achieving  the  zero 
mortality  rate  goal,  and  whether  the 
criteria  used  to  classify  fisheries  may  be 
used  to  make  that  assessment. 

Other  Suggested  Changes  to  Improve 
the  Classification  System 

The  lack  of  availability  of  information 
on  marine  mammal  takes  and  fishery 
effort  in  many  fisheries  continues  to 
restrict  efforts  to  calculate  a  take  per 
unit  effort,  or  take  rate,  in  order  to 
classify  fisheries.  Under  the  Interim 
Exemption  for  Commercial  Fisheries 
(section  114),  information  was  obtained 
on  take  rates  using  three  methods.  The 
first  method  involved  the  collection  of 
information  from  vessel  owners 
participating  in  Category  I  and  II 
fisheries  in  the  form  of  logbooks.  The 
accuracy  of  this  information  varied  from 
fishery'  to  fishery  and  from  vessel  owner 
to  vessel  owner,  and  the  time  delay  in 
receiving  and  processing  this 
information  limited  its  usefulness  from 
a  quantitative  standpoint.  The  second 
method  relied  on  the  placement  of 
observers  on  a  sample  of  vessels  in  15 
different  Category  I  fisheries,  providing 
more  accurate  yet  costly  information  on 
marine  mammal  take  rates.  The  third 
method  for  collecting  information  was 
in  the  form  of  a  handful  of  marine 
mammal  mortality  reports  received  from 
vessel  owners  in  Category  III  fisheries. 
Unfortunately,  no  information  was 
provided  on  fishing  effort  with  these 
reports.  Limitations  associated  with 
each  of  these  methods  have  resulted  in 
less  than  adequate  information  on  take 
rates  for  a  number  of  fisheries. 

Under  section  118,  the  reporting  of 
serious  injuries  and  mortalities  by 
commercial  fishers  will  be  required,  yet 
there  is  no  consistent  means  by  which 
to  obtain  information  on  fishing  effort. 
NMFS  is  considering  methods  to 
increase  the  accuracy  and  timeliness  of 
information  on  marine  mammal  takes 
and  fishery  effort.  One  possible  method 
may  be  the  development  of  working 
groups  composed  of  Federal  and  state 
resource  managers,  marine  mammal 
stranding  network  members. 


commercial  fishers,  and  others  with  a 
knowledge  of  marine  mammal 
interaction  rates  with  commercial 
fishing  operations.  The  focus  of  these 
working  groups  would  be  the 
development  of  fishery  profiles  (gear 
used,  seasons,  etc.).  identification  and 
evaluation  of  existing  sources  of 
information  (logbooks,  landing  receipts, 
stranding  data,  etc.),  and  the 
identification  of  fisheries  for  which 
little  information  exists,  yet  which  are 
suspected  of  having  occasional  or 
frequent  incidental  serious  injuries  or 
mortalities  of  marine  mammals.  These 
fisheries  will  be  given  high  priority 
when  determining  the  placement  of 
observers. 

NMFS  is  soliciting  comments  on  other 
possible  methods  by  which  the  accuracy 
and  timeliness  of  information  on  marine 
mammal  incidental  serious  injuries  and  " 
mortalities,  and  fishing  effort,  might  be 
improved. 
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Patent  and  Trademark  Office 

Notice  of  Public  Hearings  and  Request 
for  Comments  on  Patent  Protection  for 
Biotechnological  Inventions 

agency:  Patent  and  Trademark  Office. 
Commerce. 

ACTION:  Notice  of  hearings  and  request 
for  public  comments. 

summary:  The  Patent  and  Trademark 
Office  (PTO)  requests  public  comments 
on  issues  associated  with  the  patenting 
of  and  use  of  patent  rights  related  to 
biotechnological  inventions.  Interested 
members  of  the  public  are  invited  to 
testify  at  public  hearings  and  to  present 
written  comments  on  any  of  the  topics 
outlined  in  the  supplementary 
information  section  of  this  notice. 
DATES:  Public  hearings  will  be  held  on 
.Monday,  October  17. 1994,  at  9:00  a.m. 
Those  wishing  to  present  oral  testimony 
at  any  of  the  hearings  must  request  an 
opportunity  to  do  so  no  later  than 
October  12. 1994.  Written  comments  on 
the  topics  presented  in  the 
supplementary  information  section  of 
this  notice  will  be  accepted  by  the  PTO 
until  November  23.  1994. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Copper  Room  of  the  San 
Diego  Concourse.  202  C  Street,  San 
Diego,  California.  Those  interested  in 
presenting  written  comments  on  the 
topics  presented  in  the  supplementary 
information,  or  any  other  related  topics, 
should  address  their  comments  to  the 
Commissioner  of  Patents  and 
Trademarks,  marked  to  the  attention  of 
Jeff  Kushan.  Comments  submitted  by 
mail  should  be  sent  to  Commissioner  of 
Patents  and  Trademarks,  Box  4,  Patent 
and  Trademark  Office,  Washington,  DC 
20231.  Comments  may  also  be 
submitted  by  telefax  at  (703)  305-8885 
and  by  electronic  mail  through  the 
Internet  to  "comments-biotech@upsto. 
gov."  Written  comments  should  include 
the  following  information: 

—Name  and  affihation  of  the  individual 
responding; 

— An  indication  of  whether  comments 
offered  represent  views  of  the 
respondent's  organization  or  are  the 
respondent's  personal  views;  and 

—  If  applicable,  information  on  the 
respondent's  organization,  including 
the  type  of  organization  (e.g., 
business,  trade  group,  university,  non- 
profit organization)  and  generalareas 
of  interest. 

Parties  offering  testimony  or  written 
comments  should  provide  their 
comments  in  machine  readable  format. 
Such  submissions  may  be  provided  by 
electronic  mail  messages  sent  over  the 


Internet,  or  on  a  3.5"  floppy  disk 
formatted  for  use  in  either  a  Macintosh 
or  MS-DOS  based  computer.  Machine- 
readable  submissions  should  be 
provided  as  unformatted  text  (e.g., 
ASCn  or  plain  text),  or  as  formatted  text 
in  one  of  the  following  file  formats: 
Microsoft  Word  (Macintosh.  DOS  or 
Windows  versions)  or  WordPerfect 
(Macintosh,  DOS  or  Windows  versions). 

Persons  wishing  to  testify  must 
request  an  opportunity  to  do  so  no  later 
than  October  12. 1994.  Requests  should 
be  sent  to  JefT  Kushan  by  mail,  phone  or 
fax.  at  the  addresses  listed  above.  No 
requests  for  presenting  oral  testimony 
will  be  accepted  through  electronic 
mail. 

Written  comments  and  transcripts  of 
the  hearings  will  be  available  for  public 
inspection  on  or  about  December  1. 
1994,  in  Room  902  of  Crystal  Park  Two, 
2121  Crystal  Drive.  Arlington,  Virginia. 
In  addition,  transcripts  of  the  hearings  ' 
and  comments  provided  in  machine 
readable  format  will  be  available  on  or 
around  December  1. 1994,  through 
anonymous  file  transfer  protocol  (ftp) 
via  the  Internet  (address: 
comments.uspto.gov). 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Kushan  by  telephone  at  (703)  305-9300, 
by  fax  at  (703)  305-8885,  by  electronic 
mail  at  kushan@uspto.gov,  or  by  mail 
marked  to  his  attention  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Box  4.  Washington.  DC 
20231, 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Since  the  Supreme  Court  established 
that  rion-naturally  occurring  organisms 
were  eligible  for  patent  protection,  the 
patent  system  has  played  a  crucial  role 
in  the  development  of  the  biotechnology 
industrj'.  Exclusivity  over  novel, 
nonobvious  biotechnology  innovations 
through  clearly  identified  and 
enforceable  patent  rights  has  greatly 
assisted  the  ability  of  companies  to 
attract  investments,  undertake  risks  and 
devote  human  resources  needed  to 
develop  and  bring  new  biotechnologv 
products  to  market.  Patents  have  also 
facilitated  the  development  of 
relationships  between  government.     • 
university  and  private  sector  partners  by 
providing  an  impetus  and  a  mechanism 
for  commercializing  advances  at  the 
cutting  edge  of  biotechnologv  research. 

With  the  growth  of  the  biotechnology  - 
industrj-  has  come  significant  changes 
in  the  process  of  research,  development 
and  commercialization  of  biotechnology 
inventions.  For  example,  instead  of 
working  from  a  known  protein 
sequence,  many  groups  are  now 


focusing  on  elucidating  the  significance 
of  identified  but  uncharacterized  cDNA 
sequences.  Similarly,  the  greatly 
enhanced  ability  of  scientists  to  Identify 
and  transfer  useful  genetically 
transmitted  traits  among  different  plant 
species  has  significantly  changed  the 
focus  of  modem  plant  breeding  efforts. 
And  the  ability  of  scientists  of  discover 
and  modify  genetic  links  to  previously 
untreatable  illnesses  is  not  only  pushing 
back  the  ft-ontiers  of  medicine,  but 
challenging  conventional  assumptions 
regarding  the  feasibility  of  treating  such 
illnesses. 

Technological  changes  such  as  these 
present  challenges  for  the  patent  system. 
They  not  only  affect  decisions  as  to 
whether  an  invention  is  new  and 
nonobvious,  but  even  raise  questions  as 
to  whether  certain  inventions  are 
"useful"  and  therefore  eligible  for 
patent  protection.  Appropriate  and  well- 
reasoned  policies  must  be  maintained  to 
address  these  challenges.  As  the  agency 
charged  with  granting  patents,  the  PTO 
has  a  special  interest  in  developing  and 
implementing  such  policies.  For  this 
reason,  the  PTO  is  interested  in 
obtaining  public  input  on  a  number  of 
patent-related  issues  currently  under 
debate  in  the  biotechnology  community. 

n.  Issues  for  Public  Comment 

Interested  members  of  the  public  aiv 
invited  to  testify  and/or  present  written 
comments  on  issues  they  believe  to  be 
relevant  to  the  di.scussion  topics 
outlined  below.  Questions  following 
each  topic  are  included  to  identify 
specific  issues  upon  which  the  PTO  is 
interested  in  obtaining  public  input. 

Information  that  is  provided  pursuant 
to  this  notice  will  be  made  part  of  a 
public  record.  In  view  of  this,  parties 
should  not  provide  information  that 
they  do  not  wish  to  be  publicly 
disclosed.  Parties  who  would  like  to 
rely  on  confidential  information  to 
illustrate  a  point  being  made  nn 
requested  to  summarize  or  ottioruise 
provide  the  information  in  a  way  that 
will  permit  its  public  disclosure. 
Individuals  with  questions  regarding 
submission  of  such  information  may 
contact  Jeff  Kushan  at  the  numbers 
listed  above  for  further  information. 

References  to  "biotechnological 
inventions"  in  the  questions  below  refer 
to  inventions  involving  nucleotide 
sequences,  proteins,  peptides,  lipids, 
carbohydrates,  microorganisms  and 
multicelluar  organisms,  as  well  as 
processes  for  making  or  using  these 
products 
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A.  Practical  Utility  for  BiotechnohgicaJ 
Inventions 

Under  Section  101  of  title  35,  United 
State  Code,  an  invention  must  be  "new 
and  usehil"  to  be  eligible  to  receive 
patent  protection.  This  requirement, 
termed  the  utility  requirement,  has  been 
part  of  the  United  States  patent  system 
for  over  two  hundred  years.  The 
Supreme  Court  addressed  the  purpose 
of  the  modem  utility  requirement  nearly 
thirty  years  ago  in  the  case  of  Brenner 
V.  Manson.  383  U.S.  519,  534-535. 148 
U.S.P.Q.  689  (1966): 

ITlhe  basic  quid  pro  quo  contemplated  by 
the  Constitution  and  the  Congress  for 
granting  a  patent  nK)nof>oly  is  the  benefit 
derived  by  the  public  from  an  invention  with 
substantial  utility.  Unless  and  until  a  process 
is  refined  and  developed  to  this  point — 
where  specific  benefit  exists  in  currently 
available  form — there  is  insufficient 
justification  for  permitting  an  applicant  to 
engross  what  may  prove  to  be  a  broad  field. 

Federal  courts  have  interpreted  the 
utility  requirement  to  require  that  patent 
applicants  identify  a  "substantial"  or 
practical  utility  for  the  invention  for 
which  patent  protection  is  sought.  See, 
e.g.  Brenner  V.  Manson,  383  U.S.  at  536 
("But  a  patent  is  not  a  hunting  license. 
It  is  not  a  reward  for  the  search,  but 
compensation  for  its  successful 
conclusion.");  In  re  Ziegler,  992  F.2d 
1197,  26  U.S.P.Q.2d  1600  (Fed.  Or. 
1993);  Cross  v.  lizuka.  753  F.2d  1040. 
1044,  224  U.S.P.Q.  739  (Fed.  Cir.  1985). 
("It  is  axiomatic  that  an  invention 
cannot  be  considered  'useful',  in  the 
sense  that  a  patent  can  be  granted  on  it, 
unless  substantial  or  practical  utility  for 
the  invention  has  been  discovered  and 
disclosed  and  disclosed  where  such 
utility  would  not  be  obvious.");  Nelson 
v.  Bowler.  626  F.2d  853,  206  U.S.P.Q. 
881  (C.C.P.A.  1980);  In  re  Kirk,  376  F.2d 
936, 153  U.S.P.Q.  48  (C.C.P.A.  1967)  In 
rejoly,  376  F.2d  906,  153  U.S.P.Q.  45 
(C.C.P.A.  1967);  In  re  Nelson,  280  F.2d 
172. 126  U.S.P.Q.  242  (C.C.P.A.  1960). 

Recently,  concerns  have  been 
expressed  in  research  communities  and 
the  biotechnology  industry  over  the  role 
and  application  of  the  "practical  utility" 
requirement  for  certain  biotechnological 
inventions.  Such  questions  focus 
primarily  on  the  patent-eligibility  of 
technologies  or  innovations  whose 
ultimate  commercial  significance  or 
application  is  unclear  or  speculative. 
For  example,  some  have  raised 
"practical  utility  "-type  concerns  over 
attempts  by  organizations  to  patent 
fragments  of  nucleotide  sequences  that 
are  produ*  ed  incident  to  expression  of 
a  human  gene,  where  neither  the 
sequence  nor  the  gene  has  been     -   . 
characterized  as  to  its  phys.oal 


biological  or  physiological  significance. 
Such  concerns  echo  earlier  concerns  in 
the  chemical  arts  over  the  patent 
eligibility  of  intermediate  compounds 
that  could  be  used  to  yield  an 
unidentified,  yet  commercially 
promising  final  product,  or  compounds 
claiming  therapeutic  utility  based  only 
on  fmdings  of  in  vitro  biological 
activity.  See,  e.g.,  In  re  Krimmel,  292 
F.2d  948, 130  U.S.P.Q.  215  (C.C.P.A. 
1961);  Carter-Wallace,  Inc  v.  Hiverton 
Laboratories,  Inc..  433  F.2d  1034, 167 
U.S.P.Q.  656  (2d  Cir.  1970). 

The  PTO  is  interested  in  ensuring  that 
the  practical  utility  requirement  is 
governed  by  standards  that  promote 
research,  development  and 
commercialization  of  technological 
advances  in  the  scientific  fields  that 
make  up  biotechnology.  Public 
comments  are  invited  to  assist  the  PTO 
in  identifying  problems,  if  any,  that 
exist  in  the  law  governing  practical 
utility  or  its  application  by  the  PTO 
during  examination. 

1.  Do  you  believe  that  the  legal 
standards  governing  the  requirement  for 
identification  of  practical  or  substantial 
utility  under  35  U.S.C.  101.  as 
developed  by  the  Federal  courts,  are 
sufficiently  clear  and  appropriate  for 
biotechnological  inventions?  If  not. 
please: 

(a)  identify  aspects  of  the  law  that  you 
believe  lack  clarity  or  are  inappropriate, 
citing  relevant  cases;  and 

(b)  identify  changes  to  legal  standards 
you  believe  would  be  desirable. 

2.  Do  you  believe  that  the  PTO  is 
correctly  and  uniformly  applying  the 
legal  standards  governing  the 
requirement  for  identification  of 
practical  or  substantial  utility  under  35 
U.S.C.  101  for  biotechnological 
inventions?  If  not,  please: 

(a)  identify  the  basis  for  your  belief 
that  the  PTO  is  not  correctly  or 
uniformly  applying  the  legal  standards 
governing  practical  utility; 

(b)  identify  changes  you  would  like  to 
see  the  PTO  make  in  its  application  of 
this  requirement  during  examination  of 
patent  applications;  and 

(c)  discuss  the  implications  of  such 
changes,  not  only  with  respect  to  patent 
applicants  seeking  protection  but  also 
for  scientific  research  and  development 
in  general. 

3.  Do  you  believe  legal  standards  and 
examining  practices  in  foreign  systems 
to  assess  the  patent  eligibility  of 
biotechnological  inventions  (e.g.  those 
governing  industrial  applicability  and 
exclusions  for  patentability)  provide  a 
better  framework  than  is  available  for  in 
the  United  States?  Please  identify 
desirable  and  undesirable  practices  of 
foreign  offices,  particularly  the  Japanese 


Patent  Office  and  European  Patent 
Office,  in  this  regard. 

B.  Proof  of  Operability  for  Human 
Therapeutic  Inventions 

To  be  eligible  to  receive  patent 
protection,  an  invention  must  be 
operative  (e.g.,  it  must  "work  as 
claimed").  Two  statutory  requirements 
govern  this  requirement.  First,  courts 
have  interpreted  the  utility 
requirements  of  35  U.S.C.  101  to  require 
that  an  invention  be  operative  to  possess 
utility.  See,  eg.,  Raytheon  Co.  v.  Roper 
Corp.,  724  F.2d  951,  956.  220  U.S.P.Q. 
592  (Fed.  Cir.  1983),  cert,  denied,  46'i 
U.S.  835,  (1984);  Stiftung  v.  Renishaw 
PLC.  945  F.2d  1173.  20  U.S.P.Q.2d  1094 
(Fed.  Cir.  1991);  In  re  Gazave,  379  F.2d 
973, 154  U.S.P.Q.  92  (C.C.P.A.  1967);  In 
re  Chilowsky,  229  F.2d  457,  108 
U.S.P.Q.  321  (C.C.P.A.  1956).  Second  35 
U.S.C.  112,  first  paragraph,  requires  that 
an  inventor  provide  a  disclosure  of  the 
invention  that  will  enable  a  person  of 
skill  in  the  art  to  make  and  use  the 
claimed  invention.  Rejections  that  .-ssert 
that  an  invention  is  inoperative  and 
therefore  lacking  of  utility  under  35 
U.S.C.  101  are  ofton  accompanied  by 
rejections  under  §  112  that  assert  that 
the  specification  is  not  enabling.  See.  In 
re  Zeigler,  992  F.2d  1197.  1200-1201,  26 
U.S.P.Q.2d  1600  (Fed.  Cir.  1993)("|t'he 
how  to  use  prong  of  section  112 
incorporates  as  a  matter  of  law  the 
requirement  of  35  U.S.C.  101  that  the 
specification  disclose  as  a  matter  of  ""act 
a  practical  utility  for  the  invention  [...] 
If  the  application  fails  as  a  matter  of  fact 
to  satisfy  35  U.S.C.  101,  then  the 
application  also  fails  as  a  matter  of  law 
to  enable  one  skilled  in  the  art  to  use  the 
invention  under  35  U.S.C.  112.").  See 
also.  In  re  Marzocchi,  439  F.2d  220,  169 
U.S.P.Q.).  367  (C.C.P.A.  1971);  In  re 
Bundy.  642  F.2d  430,  209  U.S.P.Q.  48 
(C.C.P.A.  1981);  InreFouche,  439  F.2d 
1237. 169  U.S.P.Q.  429  (C.C.P.A.  1971). 
In  assessing  each  of  these  requirements, 
the  PTO  must  accept  the  assertions  of 
the  patent  applicant  that  the  invention 
is  operable  as  true  unless  the  PTO 
provides  credible,  scientifically  based 
reasons  to  the  contrary.  See  e.g..  In  re 
Jolles,  628  F.2d  1322, 1327,  206  U.S.P.Q. 
885  (C.C.P.A.  1980)  ("When  utility  as  a 
drug,  medicament,  and  the  Uke  in 
human  therapy  is  alleged,  it  is  proper 
for  the  examiner  to  ask  for 
substantiating  evidence  unless  one 
skilled  in  the  art  would  accept  the 
allegations  as  obviously  correct."). 

The  vast  majority  of  inventions  for 
which  patent  protection  is  sought  do  not 
raise  questions  related  to  operability.  In 
contrast,  applications  drawn  to 
inventions  whose  sole  identified  use  is 
the  treatment  of  human  disorders 


frequently  require  consideration  of 
operability  issues,  particularly  for 
inventions  drawn  to  treatment  of 
disorders  presently  considered 
"incurable"  (e.g.,  cancer,  HIV).  While 
necessarily  fact  dependent,  resolution  of 
que.stions  regarding  operability  has  been 
aided  by  a  number  of  decisions  from  the 
Federal  courts  and  from  the  PTO  Board 
of  Patent  Appeals  and  Interferences. 
These  holdings  have  addressed  such 
issues  as  whether  a  therapeutically 
related  invention  must  be  shown  to  be 
safe  and  effective  in  humans,  the  type 
of  evidence  an  applicant  must  provide 
to  demonstrate  that  the  invention  will 
work  as  claimed  and  under  what 
circumstances  the  PTO  may  require  an 
applicant  to  provide  such  evidence.  See 
e.g..  In  re  Longer.  503  F.2d  1380,  183 
U.S.P.Q.  288  (C.C.P.A.  1974):  In  re 
Anthony,  414  F.2d  1383,  162  U.S.P.Q. 
594  (C.C.P.A.  1969):  In  re  Hartop,  311 
F.2d  249, 135  U.S.P.Q.  419  (  C.C.P.A. 
1962);  In  re  Malachowiski.  530  F.2d 
1402.  189  U.S.P.Q.  432  (C.C.P.A.  1976), 
E.\  parte  Balzarini.  21  U.S.P.Q.2d  1892 
(B.P.A.I.  1991);  Ex  parte  Rubin,  5 
U.S.P.Q.2d  1461  (B.P.A.I.  1987).  See 
also.  Manual  of  Patent  Examining 
Procedure,  §608,01  (p)(A)(5th  Ed.,  Rev. 
16  1994). 

Examination  of  patent  applications 
claiming  products  and  processes  for 
treating  human  disorders,  particularly 
those  for  which  no  known  cure  exists, 
can  be  challenging  and  controversial. 
For  example,  some  have  expressed 
concern  over  the  nature  of  quantity  of 
evidence  required  by  the  PTO  during 
examination  to  support  claims  for 
inventions  used  to  treat  human 
disorders.  Such  requirements  are  cited 
as  being  an  improper  use  of  the  utility 
or  enablement  requirements  to  assess 
the  effectiveness  or  safety  of  a  human 
therapeutic  invention.  Yet,  others  have 
identified  important  public  policy 
justifications  for  the  PTO  to  review 
operability  of  inventions  to  be  used  to 
treat  human  disorders.  A  patent 
provides  the  public  with  a  high-quality 
technically  accurate  disclosure  of  a  new, 
useful  and  nonobvious  invention. 
However,  with  the  imprimatur  of  the 
Federal  Government,  a  patent  can  also 
affect  the  commercial  prospects  of  the 
invention  in  question,  and  can  raise  or 
lower  expectations  oftho.se  afflicted 
with  the  illness  the  invention  is 
designed  to  treat. 

The  PTO,  therefore,  seeks  public 
input  on  legal  standards  governing  the 
requirement  of  operability  of  inventions 
under  35  U.S.C.  101  and  112,  first 
paragraph,  and  their  application  during 
patent  examination. 

1.  Do  you  believe  that  the  legal 
.standards  governing  proof  of  operability 


for  inventions  relating  to  treatment  of 
human  disorders  under  the  utility 
requirement  of  35  U.S.C.  101  and  under 
the  enablement  requirement  of  35  U.S.C. 
112,  first  paragraph,  as  developed  and 
interpreted  by  the  Federal  courts,  are 
sufficiently  clear  and  appropriate?  If 
not,  please: 

(a)  identify  aspects  of  the  law  that  you 
believe  lack  clarity  or  are  inappropriate, 
citing  relevant  cases;  and 

(b)  identify  any  changes  to  these  legal 
standards  you  believe  would  be 
desirable. 

2.  Do  you  believe  the  PTO  is  correctly 
and  uniformly  applying  the  legal 
standards  governing  proof  of  operability 
under  35  U.S.C.  §  101  and  §  112,  first 
paragraph,  during  examination  of  patent 
applications  claiming  inventions  for 
treatment  of  human  disorders?  If  not. 
please: 

(a)  identify  specific  practices  that  you 
believe  are  inappropriate,  particularly 
with  respect  to  evidentiary-  requirements 
to  establish  operability,  effectiveness  or 
safety  of  a  claimed  human  therapeutic 
product  or  process; 

(b)  provide  or  summarize  examples 
where  you  believe  the  PTO  has 
incorrectly  or  inappropriately  imposed 
or  maintained  an  evidentiar}"^ 
requirement  to  support  operability. 
under  either  §  101,  §  112  or  both,  "of  an 
invention  for  use  in  treatment  of  a 
human  disorder; 

(c)  identify  changes  you  would  like  to 
see  the  PTO  make  in  examination  of 
applications  claiming  inventions  related 
to  treatment  of  human  disorders  under 
35  U.S.C.  §  101  or  §  112,  first  paragraph: 
and 

(d)  discuss  the  implications  of  such 
changes,  not  only  for  patent  applicants 
.seeking  protection,  but  also  for  scientific 
research  and  development  related  to 
treatment  of  human  disorders  as  well  as 
the  public  iiealth  and  welfare. 

3.  Do  you  believe  legal  standards  and 
examining  practices  in  foreign  .systems 
provide  a  better  framework  than  is 
available  in  the  United  States  for 
assessing  patentability  questions  related 
to  operability  of  inventions  for  treating 
human  disorders?  Please  identify 
desirable  or  undesirable  practices  of 
foreign  offices,  particularly  the  Japanese 
Patent  Office  and  the  European  Patent 
Office,  in  this  regard. 

C.  Technical  Standards  Used  in 
Measuring  Nonobviousness  and 
Enablement  of  Biotechnological 
Inventions 

The  law  governing  nonobviousness 
for  biotechnological  inventions, 
particularly  those  involving 
manipulation  of  genetic  material,  has 
been  n^fined  through  a  series  of 


decisions  by  the  Court  of  Appeals  for 
the  Federal  Circuit,  and  by  the  PTO 
Board  of  Patent  Appeals  and 
Interferences.  See,  e.g.,  Amgen,  Inc.  v. 
Chugai  Pharmaceutical  Co.,  927  F.2d 
1200.  18  U.S.P.Q.2d  1016  (Fed.  Cir. 
1991):  In  re  Bell.  991  F.2d  781,  26 
U.S.P.Q.2d  1529  (Fed.  Cir.  1993):  In  rv 
OTarrell,  853  F.2d  894,  7  U.S.P.Q.2d 
1673  (Fed.  Cir.  1988);  £.v  parte 
Anderson.  30  U.S.P.Q.2d  1866  (B.P.A.I. 
1993):  Ex  parte  Deuel,  27  U.S.P.Q.2d 
1360  (B.P.A.I.  1993);  appeal  docketed. 
No.  94-1202  (Fed.  Cir.  Feb.  25.  1994); 
Ex  parte  Movva.  31  U.S.P.Q.2d  1027 
(B.P.A.I.  1993).  Similariy.  important 
questions  regarding  enablement  of  such 
inventions  has  been  addressed  in  a 
number  of  decisions  by  the  Federal 
Circuit.  See,  e.g..  Amgen,  927  F.2d  at 
1212, 18  U.S.P.Q.2d  at  1026;  In  re 
Wright,  999  F.2d  1557;  27  U.S.P.Q.2d 
1510  (Fed.  Cir.  1993);  In  re  Wands.  858 
F.2d  731,  8  U.S.P.Q.2d  1400  (Fed.  Cir. 
1988):  In  re  Vaeck.  947  F.2d  488,  20 
U.S.P.Q.2d  1438  (Fed.  Cir.  1991);  In  re 
Goodman.  11  F.3d  1046,  29  U.S.P.Q.2d 
2010  (Fed.  Cir.  1993).  This  growing 
body  of  decisions  has  provided  the 
patent  bar  and  the  PTO  with  much 
needed  guidance  on  application  of  the 
statutory  conditions  of  patentability  for 
biotechnology  inventions. 

However,  the  state  of  the  art  in  the 
various  fields  of  technology  that  make 
up  biotechnology  is  advancing  rapidly. 
Research,  development  and 
commercialization  in  the  field  of  genetic 
engineering,  in  particular,  has 
undergone  significant  changes  over  the 
past  decade.  For  example,  in  the  early 
1980s,  efforts  to  elucidate  and  isolate  a 
gene  sequence  typically  began  with 
work  on  a  known  protein.  If  possible, 
one  would  sequence  all  or  a  portion  of 
the  amino  acid  sequence  of  the  protein. 
Then,  armed  with  this  information,  a 
researcher  could  design  DNA  pruhes 
and  eventually  identify  and  isolate  the 
gene  encoding  the  protein  of  interest. 
Today,  scientists  can  sometimes  identify 
a  fragment  of  an  expressed  gene  well 
before  they  know  anything  about  the 
eventual  whole  gene  or  its  expression 
product.  While  this  makes  it  possible  for 
researchers  to  easily  gain  acce.ss  to 
genetic  information,  it  can  also  create 
problems  for  an  inventor  concerned 
about  gaining  meaningful  patent 
protection  for  the  technology  under 
development. 

Changes  in  the  state  of  the  art  affect 
determinations  as  to  the  level  of  skill 
possessed  by  an  individual  working  in 
the  field  of  technology  of  an  invention. 
And  this  as.sessment  affects  the  PTO's 
application  of  two  of  the  statutory 
requirements  of  patentability.  Under  3.'i 
U.S.C.  103.  nonobviousness  of  an 
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invention  is  measured  through  reference 
to  knowledge  and  experience  of  one  of 
ordinary  skill  in  the  art.  Under  35  U.S.C. 
112,  adequacy  of  disclosure  of  an 
application  is  measured  from  the 
perspective  of  one  skilled  in  the  art  to 
which  the  invention  pertains.  Changes 
in  the  level  of  skill  in  the  art  thus 
directly  affect  how  the  PTO  reaches 
conclusions  regarding  patentability  of 
inventions,  particularly  where  the  state 
of  the  art  is  advancing  rapidly. 

Some  patent  practitioners  and 
biotechnology  company  representatives 
have  expressed  concerns  related  to  how 
the  PTO  assesses  the  skill  level  of 
individuals  worluiig  in  the  various 
fields  of  biotechnology.  For  example, 
some  argue  that  •♦  if  inappropriate  for 
the  PTO  to  reject  an  invention  involving 
genetic  manipulation  as  being  obvious 
over  prior  art  disclosing  conventional 
genetic  engineering  techniques  while  at 
the  same  time  rejecting  the  application 
as  not  being  in  compliance  with  the 
enablement  requirement  under  section 
112.  Similarly,  some  have  criticized  the 
PTO  for  rejecting  claims  to  monoclonal 
antibodies  as  being  obvious  over 
disclosure  of  the  antigen  that  serves  as 
the  basis  for  making  the  antibody  in 
view  of  conventional  hybridoma 
technology,  while  at  the  same  time 
requiring  an  applicant  to  deposit 
samples  of  the  hybridoma  pursuant  to 
the  enablement  requirement  of  section 
112.  Still  others  suggest  that  the  PTO  is 
imposing  a  "per  se"  rule  of  obviousness 
for  inventions  involving  sequencing  and 
expression  of  genes  once  "any" 
sequence  information  has  been  publicly 
disclosed,  whether  that  sequence 
information  takes  the  form  of  a  partial 
amino  acid  sequence  of  a  protein  or 
DNA  sequence  information  derived 
from  the  expression  of  the  gene.  It  has 
been  suggested  that  such  an  approach 
improperly  attributes  a  much  higher 
level  of  skill  to  the  person  of  "ordinary" 
skill  in  the  art  than  is  appropriate  at  this 
time. 

It  is  difficult  for  the  PTO  to  respond 
to  these  concerns,  particularly  when 
expressed  anecdotally.  To  receive  a 
patent,  an  invention  for  which  patent 
protection  is  sought  must  comply  with 
all  statutory  requirements  of 
patentability.  The  PTO  examines  each 
patent  application  on  its  own  merits  and 
does  not  apply  per  se  rules  regarding 
obviousness,  enablement  or  any  other 
statutory  requirement  of  petentability. 
Furthermore,  the  PTO  strives  to  ensure 
that  its  examining  practices  reflect 
appropriate  scientific  and  technological 
standards.  The  PTO  thus  seeks  public 
input  to  help  it  ensure  that  it  is  properly 
construing  and  applying  the  statutory 
requirements  of  patentability, 


particularly  those  that  depend  upon 
evaluation  of  skill  levels  in  the  field  of 
biotechnology. 

1.  Do  you  believe  the  legal  standards 
governing  assessment  of  the  ordinary 
level  of  skill  in  the  art  for  purposes  of 
nonobviousness  under  35  U.S.C.  103,  as 
developed  and  interpreted  by  the 
Federal  courts,  are  sufficiently  clear  and 
appropriate  for  biotechnology 
invehtions?  If  not, 

(a)  identify  aspects  of  the  law  that  you 
beUeve  lack  clarity  or  are  inappropriate, 
citing  relevant  cases;  and 

(b)  identify  any  changes  to  these  legal 
standards  you  believe  would  be 
desirable. 

2.  Do  you  believe  the  legal  standards 
governing  assessment  of  the  level  of 
skill  attributable  to  a  person  "skilled  in 
the  art"  in  determinations  made  under 
35  U.S.C.  112,  first  paragraph,  as 
developed  and  interpreted  by  the 
Federal  courts,  are  sufficiently  clear  and 
appropriate?  If  not, 

(a)  identify  aspects  of  the  law  that  you 
believe  lack  clarity  or  are  inappropriate, 
citing  relevant  cases;  and 

(b)  identify  any  changes  to  these  legal 
standards  you  believe  would  be 
desirable. 

3.  Do  you  believe  the  PTO  is  correctly 
assessing  the  level  of  skill  possessed  by 
persons  working  in  the  field  of 
biotechnology  in  determinations  it 
makes  regarding  nonobviousness  under 
35  U.S.C.  103  and  enablement  under 
section  112,  first  paragraph?  In 
particular: 

(a)  Do  you  believe  that  PTO  is 
properly  assessing  the  level  of  "ordinary 
skill"  in  the  art  of  biotechnology  under 
35  U.S.C.  103?  If  not,  please  provide 
examples  and  identify  specific 
situations  where  determinations  have 
not  been  made  that  reflect  the 
appropriate  standard. 

(b)  Do  you  believe  that  PTO  is 
properly  assessing  the  level  of  skill 
possessed  by  biotechnology  inventors  in 
determining  compliance  of  an 
application  with  35  U.S.C.  112,  first 
paragraph?  If  not,  please  provide 
examples  and  identify  specific 
situations  where  determinations  have 
not  been  made  that  reflect  the 
appropriate  standard. 

ic)  Do  you  believe  the  PTO  should 
equate  the  knowledge  and  experience  of 
a  person  "skilled  in  the  art  to  which  the 
invention  pertains"  under  section  112  to 
that  possessed  by  a  "person  of  ordinary 
skill  in  the  art"  under  section  103? 
Please  explain  the  basis  for  your 
conclusions. 

4.  Are  there  specific  practices  of  the 
PTO  with  regard  to  determinations 
under  35  U.S.C.  103  or  112  for 
biotechnological  inventions  that  you 


believe  are  inappropriate  or  inconsistent 
with  legal  precedent?  If  so, 

(a)  please  identify  with  specificity  the 
practices  in  question,  providing 
examples; 

(b)  explain  why  the  identified 
practices  are  inappropriate  or 
inconsistent  with  relevant  legal 
precedent; 

(c)  suggest  specific  changes  that 
would  address  your  concerns;  and 

(d)  explain  the  implications  of  such 
changes,  not  only  for  inventors  seeking 
patent  protection,  but  for  researchers 
and  third  parties  engaged  in 
biotechnology  research  and 
development. 

5.  Do  you  believe  legal  standards  and 
examining  practices  in  foreign  systems 
provide  a  better  framework  for  making 
patentability  determinations  that 
depend  upon  the  level  of  skill  in  the 
relevant  field  of  biotechnology  than  is 
utilized  in  the  United  States?  Please 
identify  desirable  and  undesirable 
practices  of  foreign  offices,  particularly 
the  Japanese  Patent  Office  and  the 
European  Patent  OfBce,  in  this  regard. 

D.  Implications  offending  Legislative 
Patent  Reform  on  PTO  Operations  and 
Examination  Procedures 

Several  patent  reform  initiatives  are 
pending  before  or  under  consideration 
by  the  Congress.  These  include 
measures  that  would  provide  a  20-year 
patent  term  measured  from  the  U.S. 
filing  date  of  an  application,  establish  a 
provisional  patent  application  system, 
permit  patent  applicants  to  claim 
domestic  priority  to  previously  filed 
U.S.  applications,  and  automatically 
publish  patent  applications  18  months 
after  their  earliest  effective  filing  date. 
Implementation  of  these  measures, 
should  they  be  enacted  into  law,  will 
require  careful  consideration  of  the 
objectives  of  the  legislation  and  the 
special  needs  of  users  of  the  patent 
system,  particularly  those  from  the 
biotechnology  and  related  industries. 
For  this  reason,  the  PTO  seeks  public 
input  as  to  how  to  best  implement 
changes  to  patent  examining  procedures 
and  its  operations  that  may  be  required 
if  these  legislative  reforms  are  enacted. 

1.  Do  you  believe  there  are  procedural 
steps  that  the  PTO  could  adopt  to 
facilitate  use  of  a  provisional 
application  filing  system  by 
biotechnology  inventors,  particularly 
with  respect  to  filing  of  DNA  or  amino 
acid  sequence  information? 

2.  The  PTO  is  spending  in  excess  of 
$2  million  to  obtain  the  special 
computer  capability  for  storing  and 
searching  DNA  sequence  information. 
Do  you  believe  this  cost  should  be 
recovered  from  all  patent  applicants,  or 


only  applicants  who  file  applications 
which  require  use  of  these  special 
facilities? 

3.  Please  identify  changes,  if  any,  to 
current  restriction  practices  that  you 
believe  would  be  appropriate  in  a  patent 
system  that  provides  for  automatic 
.publication  of  applications  and  a  20- 
year  patent  term  measured  from  filing. 
In  discussing  this,  please: 

(a)  indicate  requirements  or  measures 
that  would  be  appropriate  for  the  PTO 
to  impose  on  patent  applicants  to  enable 
it  to  examine  multiple  patentably 
distinct  inventions  in  a  single 
application,  and 

(b)  identify  practices  of  foreign 
offices,  particularly  the  Japanese  Patent 
Office  and  the  European  Patent  Office, 
with  regard  to  unity  of  invention  for 
applications  claiming  inventions 
involving  genetic  material  that  would  be 
appropriate  or  inappropriate  for  use  by 
the  PTO.  ' 

4.  Please  identify  changes  to  other 
aspects  of  PTO  examining  practices  or 
operations  that  could  be  made  in 
implementing  a  20-year  patent  term, 
provisional  application  filing,  or  18- 
month  publication  that  you  believe 
would  be  desirable  or  beneficial  for  the 
biotechnology  industry.  If  possible, 
please  comment  on  procedures  available 
in  foreign  systems  that  you  believe 
would  be  desirable  for  the  U.S.  to  adopt 
in  implementing  these  changes. 

E.  Experimental  Use  Defense  to  Patent 
Infringement 

Note:  The  PTO  has  previously  solicited 
written  comments  on  the  experimental  use 
defense  to  patent  infiringement.  See,  Public 
Hearings  and  Request  for  Comments  on 
Economic  Aspects  of  the  U.S.  Patent  System, 
58  FR  68394  (December  27. 1993); 
Cancellation  of  Public  Hearings.on  Economic 
Aspects  of  the  U.S.  Patent  System,  59  FR 
1935  (January  13. 1994).  Several  individuals, 
in  responding  to  this  earlier  request  for 
public  comment,  expressed  a  desire  to 
present  oral  remarks.  Those  individuals 
interested  in  testifying  on  the  topics 
presented  in  the  earlier  Federal  Register 
notice  are  invited  to  do  so  at  this  public 
hearing.  In  addition,  those  interested  in 
offering  written  comments  on  the  topics 
presented  in  the  earlier  notice  may  provide 
those  comments  in  conformance  with  the 
guidelines  outlined  in  this  notice. 

F.  Protection  Afforded  by  Plant  Patents 

Under  section  163  of  title  35.  United 
States  Code,  a  plant  patent  affords  its    ^ 
holder  only  the  right  to  exclude  others 
from  sexually  reproducing  the  plant  or 
using  the  plant  so  reproduced.  As  such, 
protection  afforded  by  a  plant  patent 
does  not  extend  to  parts  of  the  protected 
plant,  such  as  harvested  material  (e.g., 
table  fruit,  cut  flowers,  etc.).  This  has 
enabled  growers  to  reproduce  and  use. 


outside  the  United  States,  plants  subject 
to  a  U.S.  plant  patent,  and  subsequently 
import  products  harvested  from  such 
plants,  to  the  detriment  of  the  U.S.  plant 
patent  owner. 

Legislation  presently  pending  before 
Congress  would,  if  enacted,  permit  the 
United  States  to  adhere  to  the  1991  Act 
of  the  International  Convention  for  the 
Protection  of  New  Varieties  of  Plants 
(UPOVJ.  In  accordance  with  the 
provisions  of  that  Convention,  the 
United  States  would  thus  amend  its 
laws  to  provide,  among  other  things, 
protection  for  harvested  material 
obtained  from  sexually  reproduced 
plant  varieties. 

Notc-^The  most  commonly  used  title  of 
protection  for  sexually  reproduced  plant 
varieties  is  the  Plant  Variety  Protection  Act 
sections  2321-2582,  title  7,  United  Statey 
Code,  which  is  administered  by  the  U.S. 
Department  of  Agriculture.  As  the  agency 
charged  with  administration  of  the  Plant 
Patent  Act.  the  PTO  is  interested  in  obtaining 
public  comments  on  the  following  question. 

-     1.  Do  you  believe  that  the  Plant  Patent 
Act  should  be  amended  to  permit  a 
holder  of  United  States  plant  patent  to 
exercise  exclusive  rights  with  respect  to 
parts  of  a  protected  plant,  such  as 
material  harvested  from  the  plant? 

G.  Other  Issues 

Parties  may  address  matters  not 
specifically  identified  in  the  above 
sections.  If  this  is  done,  parties  are 
requested  to: 

— Label  that  portion  of  their  response  as 

"Other  Issues"; 
— Clearly  identify  the  matter  being 

addressed; 
—Provide  examples,  where  appropriate, 

that  illustrate  the  matter  addressed: 
—Identify  any  relevant  legal  authorities 

applicable  to  the  matter  being 

addressed;  and 
—Provide  suggestions  regarding  how 

the  matter  should  be  addressed  by  the 

PTO. 

III.  Guidelines  for  Oral  Testimony 

Individuals  wishing  to  testify  must 
adhere  to  the  following  guidelines: 

1.  Anyone  wishing  to  testify  at  the 
hearings  must  request  an  opportunity  to 
do  so  no  later  than  October  12, 1994. 
Requests  to  testify  may  be  accepted  on 
the  date  of  the  hearing  if  sufficient  time 
is  available  on  the  schedule.  No  one  will 
be  permitted  to  testify  without  prior 
approval. 

2.  Requests  to  testify  must  include  the 
speaker's  name,  affiliation  and  title, 
phone  number,  fax  number,  maiUng 
address,  and  Internet  mail  address  (if 
available).  Parties  may  include  in  their 
request  and  indication  as  to  whether  the 
party  wishes  to  testify  during  the 


morning  or  afternoon  session  of  the 
hearing. 

3.  Speakers  will  be  provided  between 
7  and  15  minutes  to  present  their 
remarks.  The  exact  amount  of  time 
allocated  per  speaker  will  be 
determined  after  the  final  number  of 
parties  testifying  has  been  determined. 
All  efforts  will  be  made  to  accommodate 
requests  for  additional  time  for 
testimony  presented  before  the  day  of 
the  hearing. 

4.  Speakers  may  provide  a  written 
copy  of  their  testimony  for  inclusion  in 
the  record  of  the  proceedings.  These 
remarks  should  be  provided  no  later 
that  October  28,  1994. 

5.  Speakers  must  adhere  to  guidelines 
established  for  testimony.  These 
guidelines  will  be  provided  to  all 
speakers  on  or  before  October  14,  1994. 
A  schedule  providing  approximate 
times  for  testimony  will  be  provided  to 
all  speakers  the  morning  of  the  day  of 
the  hearing.  Speakers  are  advised  that 
the  schedule  for  testimony  will  be 
subject  to  change  during  the  course  of 
the  hearings. 

IV.  Other  Information 

Questions  regarding  the  Convention 
facilities  or  lodging  in  the  San  Diego 
area  should  be  directed  to  the  San  Diego 
Convention  Center  Corporation,  by 
phone  to  (619)  236-6500.  or  by  fax  to 
(619)  236-6849. 

Dated:  August  25,  1994. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  94-21485  Filed  8-31-94;  8:45  am| 

BILLING  CODE  35tO-H-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

The  Joint  Staff;  National  Defense 
University  Board  of  Visitors 

AGENCY:  National  Defense  University. 
Department  of  Defense. 
ACTION:  Notice  of  meeting. 


JMI 


SUMMARY:  The  President.  National 
Defense  University  has  scheduled  a 
meeting  of  the  Board  of  Visitors. 
DATES:  The  meeting  will  be  held 
between  0800-1200  and  1330-1530  on 
29  September  1994. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Command  Conference  Room, 
Marshall  Hall.  Building  62,  Fort  Lesley 
J.  McNair. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
The  Director,  University  Plans  and 
Programs,  National  Defense  University, 
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Fort  Lesley  J.  McNair.  Washington.  DC 
20319-6000.  To  reserve  space, 
interested  persons  should  phone  (202) 
287-9416. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  will  include  present  and  future 
educational  and  research  plans  for  the 
National  Defense  University  and  its 
components.  The  meeting  is  open  to  the 
public,  but  the  limited  space  available 
for  observers  will  be  allocated  on  a  first 
come,  first  served  basis. 

Dated:  August  26. 1994. 
Patricia  L.  Toppings, 

Alttrnate  OSD  Federal  Register.  Liaison 

Officer.  Department  of  Defense. 

!KR  Doc.  94-21546  Filed  8-31-94;  8;45  am] 

BILLING  CODE  5000-04-M 


Membership;  Defense  Mapping  Agency 
Performance  Review  Board 

AGENCY:  Defense  Mapping  Agency 
(DMA)  Department  of  Defense  (DoD). 
ACTION:  Notice  of  membership  of  the 
Defense  Mapping  Agency  Performance 
Review  Board  (DMA  PRB). - 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
DMA  PRB.  The  publication  of  PRB 
membership  is  required  by  5  U.S.C. 
4314(c)(4).  The  Board  provides  fair  and 
impartial  performance  appraisals  and 
makes  recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Director,  DMA. 
EFFECTIVE  DATE:  15  September  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
B.R.  Webster.  Defense  Mapping  Agency, 
Office  of  Human  Resources,  8613  Lee 
Highway.  Fairfax.  VA  22031-2137. 
telephone  (703)  285^9151. 
SUPPLEMENTARY  INFORMATION:  Per  5 
U.S.C.  4314(c)(4),  the  following  is  a 
standing  register  of  executives 
appointed  to  the  DMA  PRB.;  specific 
PRB  panels  will  be  constituted  from  this 
standing  register.  Executives  listed  will 
serve  a  one-year  renewable  term, 
effective  15  September  1994. 
Allder,  William  R.  Jr..  Deputy  Director 

for  Engineering  and  Integration 

Directorate,  DMA  Systems  Center 
Ancell,  A.  Clay,  Deputy  Director  for 

Operations.  DMA 
Bogner,  Cvnthia  K.,  Deputy  Comptroller. 

DMA 
Boyd.  Jimmy  W..  Chief,  Mapping  and 

Charting  Department.  DMA  Aerospace 

Center 
Brown.  William  J.,  Director.  DMA 

Aerospace  Center 
Buck,  Irvin  P.,  Chief,  Scientific  Data 

Department,  DMA  Hydrographic/ 

Topographic  Center 
Coghlan,  Thomas  K.,  Assistant  Deputy 

Director  for  Operations,  DMA 


Crumpton.  Darryl  E..  Chief.  Scientific 

Data  Department,  DMA  Aerospace 

Center 
Daugherty.  Kenneth  I.,  Deputy  Director, 

DMA 
Gustin.  Russell  T..  Deputy  Director/ 

Deputy  Director  for  Program 

Execution  Directorate.  DMA  Systems 

Center 
Hall.  Charles  D..  Deputy  Directorfor 

International  Programs.  DMA 
Hall,  Robert  H.,  Deputy  Director  for 

Plans, and  Requirements.  DMA 
Hennig,  Thomas  A.,  Deputy  Director  for 

Technology  and  Information,  DMA 
Hogan,  William  N.,  Director,  DMA 

Hydrographic/Topographic  Center 
Jackson,  Mikel  F..  Chief,  Digital 

Products  Department,  DMA 

Hydrographic/Topographic  Center 
Johnson,  James  E.,  Chief,  Mapping  and 

Charting  Department.  DMA 

Hydrographic/Topographic  Center 
Labovitz,  Mordecai  Z..  Deputy  Director 

for  Acquisition.  Installations  and 

Logistics.  DMA 
Madison.  Harold  W..  Deputy  Director/ 

Deputy  Director  for  Production.  DMA 

Aerospace  Center 
Muncy,  Larry  N..  Chief.  Analysis 

Division,  DMA  Office  of  Support 

Services 
.  Peeler.  Paul  L..  Jr.,  Director,  DMA 

Reston  Center 
Phillips.  Earl  W..  Director,  DMA 

Systems  Center 
Smith.  Kathleen  M..  Assistant  Deputy 

Director  for  Technology  and 

Information,  DMA 
Smith.  Lon  M..  Assistant  Deputy 

Director  for  Advanced  Weapon 

Systems,  DMA 
Smith.  Robert  N..  Chief.  Digital  Products 

Department.  DMA  Aerospace  Center 
Smith.  William  D..  Comptroller.  DMA 
Ward,  Curtis  B,  Deputy  Director/Deputy 

Director  for  Production,  DMA 

Hydrographic/Topographic  Center 
Welch,  Betty  S..  Deputy  Director  for 

Human  Resources.  DMA 

Dated:  August  26, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Unison 
Officer,  Departmen  t  of  Defense. 
(FR  Doc.  94-21547  Filed  8-31-94;  8:45  ami 

BILUNG  CODE  5O0O-04-M 


Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act. 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 

(ASB). 
Dale  of  Meeting:  6  October  1994. 


Time  of  Meeting:  0830-1600. 

Place:  Ft.  Belvoir,  Alexandria.  VA. 

Agenda:  The  Army  Science  Board's 

Infrastructure  and  Environment  Issue 
Group  on"  Army  Housing  Management" 
will  meet  to  receive  briefings  on  turrent  ' 
policies  and  new  initiatives  and  to  tour 
typical  Army  facilities".  This  meeting 
will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
-     committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer.  Sally  Warner, ' 
"mav  be  contacted  for  further  information 
at  ('703)  695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
IFR  Doc.  94-21559  Filed  8-31-94;  8:45  am] 
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Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  annooncement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Armv  Science  Board 
(ASBh 

Date  of  Meeting:  22  September  1994. 

TiniP  o/Meef/ng:  0900-1600. 

Place:  Office  of  the  Surgeon  General.  Falls 
Church,  VA.  ' 

Agenda:  The  Army  Science  Board's  Ad  Hoc 
Study  on  "Review  of  Existing  Toxicity 
Data  and  Human  Estimates  for  Selected 
Chemical  Agents  and  Recommended 
Human  Toxicity  Estimates  Appropriate 
for  Defending  the  Soldier"  will  meet  to 
review  recommended  toxicity  values. 
The  Army  will  brief  the  data  base, 
methodoiogy.  key  studies,  and  identify 
and  discuss  the  differences  between  the 
recommended  values  and  commonly 
used  values.  This  meeting  will  be  closed 
to  the  public  in  accordance  wi'h  .Si'ction 
552b{c)  of  Title  5.  U.S.C,  sprcilK  ally 
subparagraph  (1)  thereof,  and  Title  5. 
U.S.C,  Appendix  2,  subsection  10(d]. 
The  classified  and  unclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner, 
may  be  contacted  for  further  information 
at  (703)  695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  94-21609  Filed  8-31-94;  8:45  ami 
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Department  of  the  Navy 

Intent  to  Prepare  an  Environmental 
Impact  Statement  for  the  Proposed 
Disposal  and  Reuse  of  Mare  Island 
Naval  Shipyard,  Vallejo,  CA 

Pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508). 
the  Department  of  the  Navy  in 
association  with  the  City  of  Vallejo. 
California,  announce  their  intent  to 
prepare  a  joint  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR)  for  the  proposed  disposal  and 
reuse  of  Mare  Island  Naval  Shipyard 
(MINSY).  The  Defense  Base  Closure  Act 
(Public  Law  101-510}  directs  the  Navy 
to  close  MINSY.  The  Navy  will  be  the 
lead  agency  for  NEPA  documentation, 
and  the  City  of  Vallejo  will  be  the  lead 
agency  for  documentation  pursuant  to 
the  California  Environmental  Quality 
Act. 

Mare  Island,  which  is  located  about 
30  miles  northeast  of  San  Francisco,  is 
approximately  3.5  miles  long  by  a  mile 
wide,  and  covers  approximately  5,460 
acres.  The  Navy  facility,  which  is 
scheduled  for  operational  closure  in 
April.  1996  is  currently  developed  with 
industrial,  office,  residential, 
educational,  commercial,  cultural, 
recreational,  institutional,  and  open 
space  uses.  The  EIS/EIR  will  address  the 
disposal  of  the  property  to  public  or 
private  entities  and  the  potential 
impacts  of  reuse  alternatives.  All 
available  property  will  be  disposed  of  in 
accordance  with  the  provisions  of 
Public  Law  101-510  and  applicable 
federal  property  disposal  regulations. 

The  Mare  Island  Reuse  Plan, 
developed  by  the  City  of  Vallejo. 
constitutes  the  preferred  alternative  for 
the  EIS/EIR.  The  Plan  identifies  13 
distinctive  land  use  zones,  plus  broad 
wetland  and  dredge  pond  areas,  and 
includes  recommendations  for  reuse. 
The  EIS/EIR  will  examine  the  potential 
impacts  to  the  environment  that  may 
result  from  implementation  of  the 
preferred  alternative  and  from  three 
alternative  reuse  scenarios.  The 
alternatives  would  include  a  less 
intensive  development  of  the  property, 
still  based  in  large  part  on  the  Reuse 
Plan;  a  development  scenario  reflecting 
the  Reuse  Plan,  public  input  and 
mitigation  for  identified  envirormiental 
constraints;  and  a  no-action  Alternative, 
which  would  resuU  in  the  federal 
government  retaining  the  property  in  an 
"inactive"  status. 

Federal,  state  and  local  agencies,  and 
interested  individuals  are  encouraged  to 
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particifiate  in  the  scoping  process  for 
the  EIS/EIR  to  determir>e  the  range  of 
issues  and  reuse  alternatives  to  be 
addressed.  A  pubUc  scoping  meeting  to 
receive  oral  and  written  comments  will 
be  held  on  September  22, 1994,  at  7:00 
p.m..  in  the  Joseph  Room  of  the  John  F. 
Kennedy  Library,  located  at  505  Santa 
Clara  Street.  Vallejo.  California.  In 
addition,  written  comments  may  be 
submitted  by  October  7.  1994.  to  Mr. 
Jerry  Hemstock.  Code  09F2JH.  Western 
Division.  Naval  Facilities  Engineering 
Command,  900  Commodore  Drive.  San 
Bruno,  California  94066-2402. 
telephone  (415)  244-3714,  fax  (415) 
244-3737.  For  further  information 
regarding  the  Mare  Island  Reuse  Plan, 
contact  Ms.  Ann  Merideth.  City  of 
Vallejo.  Planning  Division.  555  Santa 
Clara  Street.  Vallejo.  CaHforaia  94590- 
5934,  telephone  (707)  648-4326.  fax 
(707) 552-0163. 

Dated:  August  29,  1994.     - 
Saundra  K.  Mdancon, 
Alternate  Federai  Register  Liaison  Officer. 
IFR  Doc.  94-21647  Filed  8-31-94:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF94-1t6-000J 

Cave  Creek  Unified  School  District  #93; 
Antendment  to  Filing 

August  26,  1994 

On  August  22.  1994,  and  August  23. 
1994.  Cave  Creek  Unified  School 
District  #  (Applicant)  tendered  for  filing 
amendments  to  its  filing  in  this  docket. 

The  amendments  provide  additional 
information  pertaining  to  the  ownership 
and  technical  aspects  of  its  cogeneration 
facility.  No  determination  has  been 
made  that  the  submittals  constitute  a 
complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
September  16. 1994.  and  must  be  served 
on  the  Applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  O.  CasfadI, 

Secretary. 

IFR  Doc, 94-21558  Filed  8-31-94;  8:45  am| 
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[Docket  No.  EL94-87-000,  et  aL] 

Medina  Power  Company,  et  aL;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  25,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Medina  Power  Company 

[Docket  Nos.  EL94-87-O0O  and  QF91-40- 
0051 

Take  notice  that  on  August  12. 1994. 
Medina  Power  Company,  tendered  for 
filing  its  FERC Electric  Senice  Tariff 
No.  1. 

Copies  of  the  fifing  were  served  upon 
Medina's  jurisdictional  customers  and 
Niagara  Mohawk  Power  Company. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Torco  Energy  Marketing,  Inc. 

(Docket  No.  ER92-429-004I 

Take  notice  that  on  July  28, 1994. 
Torco  Energy  Marketing.  Ina  filed 
certain  information  as  required  by  the 
Federal  Energy  Regulatory 
Comnrission's  September  7, 1989,  order 
in  this  proceeding,  48  FERC  1  61,294 
(1969).  Copies  of  the  Torco  Energy 
Marketing.  Inc.  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

3.  Boston  Edison  Company 

(Docket  No.  ER94-1222-O0OI 

Take  notice  that  on  August  22,  1994, 
Boston  Edison  Company  supplemented 
its  filing  in  this  docket  by  submitting  a 
revised  Exhibit  III  to  its  contract  with 
the  Town  of  Braintree.  Massachusetts, 
as  originally  filed.  The  revised  Exhibit 
III  defines  Base  and  Intermediate  energy 
costs  in  response  to  a  request  by  the  rate 
filing  staff.  Boston  Edison  requests  that 
the  filing  as  supplemented  be  allowed  to 
■become  effective  on  November  1. 1994. 
as  requested  in  its  original  filing  in  this 
docket. 

Comment  date:  September  9,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Energy  Resource  Marketing,  Inc. 

[Docket  No.  ER94-1 580-0001 

Take  notice  that  on  August  22, 1994. 
Energy  Resource  Marketing.  Inc.  (ERM) 
tendered  for  filing  pursuant  to  Rule  205. 
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18  CFR  385.205.  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective 
October  21. 1994. 

ERM  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  ERM  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
ERM  is  not  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 

(Docket  No.  ER94-1581-0001 

Take  notice  that  on  August  22, 1994, 
Northeast  Utilities  Ser\'ice  Company 
(NUSCO)  tendered  for  filing,  on  behalf 
of  The  Connecticut  Light  and  Power 
Company  (CL&P).  a  First  Amendment  to 
Slice  of  System  Agreement  (First 
Amendment)  with  UNITIL  Power 
Corporation  (UNITIL  Power),  as  agreed 
to  by  the  parties. 

NUSCO  requests  that  the  First 
Amendment  become  effective  on 
November  1. 1994.  NUSCO  states  that 
copies  of  the  rate  schedule  have  been 
mailed  or  delivered  to  the  parties  to  the 
First  Amendment. 

Comment  date:  September  9,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Edison  Company 

(Docket  No.  ER94-1 583-000] 

Take  notice  that  on  August  23. 1994, 
Commonwealth  Edison  Company 
(ComEd)  submitted  eight  Service 
Agreements,  dated  July  28, 1994. 
establishing  Citizens  Power  and  Light 
Corporation  (Citizens).  Louis  Dreyfus 
Electric  Power.  Inc.  (Louis  Dreyfus). 
NorAm  Energy  Service  (NorAm)  and 
Rainbow  Energy  Marketing  Corporation 
(Rainbow),  as  customers  under  the 
terms  of  ComEd's  Power  Sales  Tariff 
PS-1  (PS-1  Tariff)  and  AES  Power,  Inc. 
(AES),  Citizens.  Louis  Dreyfus  and 
Rainbow  as  customers  under  the  terms 
of  ComEd's  Transmission  Service  Tariff 
TS-1  (TS-1  Tariff).  The  Commission 
has  previously  designated  the  PS-1 
Tariff  as  FERC  Electric  Tariff.  Original 
Volume  No.  2.  The  Commission  has 
previously  accepted  the  TS-1  Tariff  for 
filing  and  suspended  rates  (as  modified) 
in  Docket  No.  ER93-777-000. 

ComEd  requests  an  effective  date  of 
July  28. 1994.  and.  accordingly,  seeks 
waiver  of  the  Commission's  notice 


requirements.  Copies  of  this  filing  were 
served  upon  AES.  Citizens.  Louis 
Dreyfus.  NorAm  and  Rainbow  and  the 
Illinois  Commerce  Commission. 

Comment  date:  September  9, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER94-1 586-000] 

Take  notice  that  on  August  23. 1994. 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  17  executed  service 
agreements  under  its  Electric  Service 
Tariff  No.  5  and  notices  of  cancellation 
of  its  service  agreement  with  Eastern 
Utilities  Associates.  Inc.  and  with 
Franklin  Electric  Light  Company.  Inc. 
Central  Vermont  also  tendered  several 
technical  amendments  to  its  tariff. 

Central  Vermont  requests  that  the 
Commission  waive  its  notice 
requirements  to  permit  the  executed 
service  agreements  to  become  effective 
according  to  their  terms  and  to  permit 
the  amendments  to  the  tariff  to  become 
effective  on  September  1. 1994.  Cenfrai 
Vermont  also  requests  that  the 
Commission  cancel  its  Service 
Agreement  No.  25  with  Eastern  Utilities 
Associates  as  of  the  effective  date  of  its 
newly  executed  Service  Agreement  with 
Montaup  Electric  Company.  Central 
Vermont  states  that  waiver  is 
appropriate  because  it  has  provided 
adequate  notice  to  the  parties  by  filing 
unexecuted  agreements  with  those 
parties  and  then  executing  the 
agreements  with  them,  and  because  the 
modifications  to  the  tariff  are  technical 
modifications  that  have  no  effect  on 
rates. 

-   Comment  date:  September  9.  1904.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Ener^v  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc.  94-21548  Filed  8-31-94;  8:45  am) 
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[Docket  No.  ER94-502-000,  et  al.] 

Public  Service  Company  of  Colorado, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  24. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  Colorado 

[Docket  No.  ER94-502-000] 

Take  notice  that  on  February  16. 1994. 
Public  Service  Company  of  Colorado 
(Public  Service)  filed  with  the 
Commission  a  letter  agreement  dated 
October  25. 1993.  which  revises  Exhibit 
F  to  the  "Utility  Services  Agreement 
between  Tri-State  Generation  and 
Transmission  Association,  Inc.  and 
Public  Service  Company  of  Colorado." 
The  Utility  Services  Agreement  had 
previously  been  filed  on  December  29. 
1993;  the  October  25. 1993.  letter 
agreement  was  inadvertently  omitted 
from  the  filing. 

Public  Services  states  that  copies  of 
the  agreement  have  been  served  on  Tri- 
State.  the  Colorado  Office  of  Consumer 
Counsel,  and  the  Colorado  Public 
Utilities  Commission. 

Comment  date:  September  8,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Midwest  Power  Systems,  Inc. 

[Docket  No.  ER94-985-O001 

Take  notice  that  on  August  5, 1994, 
Midwest  Power  Systems,  Inc.  tendered 
Tor  filing  an  amendment  to  its  February 
24,  1994.  filing  in  the  above-reference 
docket. 

Comment  date:  September  8,  1994;  in 
accordance  with  Standard  Pani^rnph  E 
at  the  end  of  this  notice. 

3.  Midwest  Power  Systems  Inc. 

^Docket  No.  ER94-11 24-000] 

Take  notice  that  on  Augu.st  15. 1994. 
Midwest  Power  Systems  Inc.  (MPSI) 
tendered  for  filing  a  rate  designation 
correction. 

MPSI  states  that  copies  of  this  filing 
were  served  on  the  Iowa  Utilities  Board 
and  Western  Area  Power 
Administration. 

Comment  date:  September  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  [he  end  of  this  notice. 


4.  New  England  Power  Company 

(Docket  No.  ER94-1 155-000) 

Take  notice  that  on  August  18, 1994, 
New  England  Power  Company  (NEP) 
submitted  for  filing  a  Power  Sales 
Contract  and  a  Facilities  Support 
Agreement  dated  as  of  January  1, 1994, 
between  NEP  and  Nantucket  Electric 
Company  (Nantucket  Electric)  as  an 
amendment  to  its  initial  filing  in  this 
docket. 

NEP  states  that  the  filed  contracts 
provide  for  the  long  term  sale  by  NEP 
of  electric  capacity  and  energy  to 
Nantucket  Electric  for  resale  on  the 
Island  of  Nantucket.  NEP  further  states 
that  the  revenue  under  the  contracts 
will  not  exceed  the  cost  of  the  service 
provided. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E. 
at  the  end  of  this  notice. 

5.  Tampa  Electric  Company 

[Docket  No.  ER94-1 197-000) 

Take  notice  that  on  August  15. 1994. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing 
supplementation  and  revisions  to  its 
April  28. 1994,  filing  in  the  above- 
captioned  docket  in  response  to  the  June 
23, 1994,  letter  of  the  Director,  Division 
of  Applications. 

Copies  of  the  filing  have  been  served 
on  all  utilities  with  which  Tampa 
Electric  has  an  interchange  contract  that 
includes  Service  Schedules  A  and  B, 
and  the  Public  Service  Commissions  of 
Florida  and  Georgia. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Montana  Power  Company 

[Docket  No.  ER94-1 356-000] 
Take  notice  that  on  July  27,  1994, 

Montana  Power  Company  tendered  for 

filing  an  amendment  to  its  June  14, 

1994,  filing  in  the  above-referenced 

docket. 
Comment  date:  September  8, 1994,  in 

accorduiice  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

7.  Canal  Electric  Company 

[Docket  No.  ER94-1 405-000] 

Take  notice  that  on  August  17, 1994, 
Canal  Electric  Company  (Canal) 
tendered  for  filing  an  amendment  to  two 
Power  Sale  Agreements  between  itself 
and  United  Illuminating  Company  (UI) 
and  Hudson  Light  and  Power 
Department  (HL&P)  filed  with  the 
Commission  on  June  29, 1994,  in  the 
above-referenced  docket. 

A  copy  of  this  filing  has  been  ser\'ed 
upon  the  Buyers  and  upon  the 


Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  September  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.<jreen  Moimtain  Power  Corporation 

[Docket  No.  ER94-1422-O00I 

Take  notice  that  Green  Mountain 
Power  Corporation  on  August  18. 1994, 
tendered  for  filing  an  executed  Electric 
Service  Agreement  between  Green 
Mountain  and  the  Northfield  Electric 
Department  relating  to  the  sale  by  GMP 
of  all  power  and  energy  required  to  meet 
the  demands  of  Northfield's  electric 
service  customers. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Mid-Continent  Area  Power  Pool 

[Docket  No.  ER94-1529-<XK)] 

Take  notice  that  Mid-Continent  Area 
Power  Pool,  on  August  18,  1994. 
tendered  for  fifing  an  amendment  to  the 
filing  made  August  2. 1994,  in  this 
proceeding,  to  include  certain 
Appendices  that  had  been  omitted  from 
the  earlier  submission. 

Copies  of  the  filing  were  served  on  the 
Illinois  Commerce  Commission.  Iowa 
State  Utilities  Board.  Michigan  Public 
Service  Commission,  Minnesota  Public 
Utilities  Commission,  Montana  Public 
Service  Commission,  Nebraska  Power 
Review  Board,  North  Dakota  Public 
Service  Commission,  South  Dakota 
Public  Utilities  Commission,  and  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Boston  Edison  Company 

[Docket  No.  ER94-1 551-000] 

Take  notice  that  on  August  11,  1994, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a  Letter 
Agreement  extending  the  date  under  the 
contracts  listed  in  Appendix  A  for  the 
13  affected  Massachusetts  Municipal 
Sy.stems  to  submit  disputes  to  Boston 
Edison  regarding  1992  calendar  year 
billings  for  their  entitlements  in  Boston 
Edison's  Pilgrim  nuclear  power  plant. 

Comment  date:  September  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  LTV  Steel  Mining  Company  A 
Limited  Partnership 

[Docket  No.  ER94-1 556-000] 

Take  notice  that  on  August  15, 1994, 
LTV  Steel  Mining  Company,  a  limited 
partnership  organized  under  the  laws  of 
Minnesota,  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Service, 


Tariff  No.  0001.  The  proposed  changes 
modify  the  rate  for  the  sale  of 
inadvertent  power  flows  from  LTV 
Mining  to  Minnesota  Power  &  Light  in 
excess  of  stated  tolerances.  The  charge 
for  inadvertent  fiows  within  the  stated 
tolerances  remains  unchanged. 

The  proposed  change  in  being  made 
in  order  to  create  an  incentive  for  LTV 
Mining  to  eliminate  or  reduce  the 
incidence  of  inadvertent  flows. 

Copies  of  the  filing  were  served  upon 
Minnesota  Power  &  Light. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER94-1 557-000] 

Take  notice  that  on  August  16, 1994, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  between  Enron 
Power  Marketing.  Inc.  (Enron)  and 
Virginia  Power,  dated  Julv  29,  1994. 
under  the  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  Enron  under  the  rates,  terms 
and  conditions  of  the  Power  Sales  Tariff 
as  agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  September  8. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PSI  Energy,  Inc. 

[Docket  No.  ER94-1 565-000) 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
on  August  19, 1994,  tendered  for  filing 
an  Interchange  Agreement,  dated 
August  1,  1994,  between  PSI  and 
Tennessee  Valley  Authority  (TVA). 

The  Interchange  Agreement  provides 
for  the  following  ser\'ice  between  PSI 
and  TVA: 

1.  Service  Schedule  A — Short-Term 
Capacity  and  Energy 

2.  Service  Schedule  B— Economy 
Energy 

3.  Ser\ice  Schedule  C — Non 
Displacement  Energy 

PSI  and  TVA  have  requested  an 
effective  date  of  October  6, 1994. 

Copies  of  the  filing  were  served  on 
Tennessee  Valley  Authority,  the 
Tennessee  Public  Service  Commission 
and  the  Indiana  Utility  Regulatory 
Commission. 
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Comment  date:  September  9. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Illinois  Light  Company 

(Docket  No.  ER94-1 566-000) 

take  notice  that  Central  IlUnois  Light 
Company  (CILCO)  tendered  for  filing  on 
August  18, 1994.  a  contract  amendment 
to  the  Service  Schedules  contained  in 
CILCO's  Interconnection  Agreement 
with  Central  Illinois  Public  Service 
Company  (CILCO  Rate  Schedule  FERC 
No.  26).  This  amendment  has  been  filed 
for  the  purpose  of  reflecting  current 
costs  in  the  rates  and  consolidating 
several  service  schedules. 

CILCO  proposes  the  rate  schedule 
changes  to  be  effective  on  October  16, 
1994. 

Copies  of  the  filing  were  served  on 
Central  Illinois  Public  Service  Company 
and  the  lUinois  Commerce  Commission. 

Comment  date:  September  9,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

(Docket  No.  ER94-1 567-0001 

Take  notice  that  on  August  18, 1994, 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company.  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company.  Mis.sissippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (collectively,  the  "Entergy 
Operating  Companies"),  tendered  for 
filing  the  Transmission  Service 
Agreement  (TSA)  between  Entergy 
Ser\ices  and  Sam  Raybum  G&T Electric 
Cooperative.  Inc.  ("SRG&T").  The  TSA 
sots  out  the  terms  and  conditions  of  firm 
transmission  service  under  the  Entergy 
Operating  Companies"  Transmission 
Ser\ice  Tariff  for  sales  by  Entergy  Power 
to  East  Texas  Electric  Cooperative,  Inc. 
Tor  the  account  of  SRG&T.  Entergy 
Service  requests  that  the  TSA  be  made 
effective  on  August  21.  1994. 

Comment  date:  September  9. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  England  Power  Company 

(Docket  No.  ER94-1 569-000) 

Take  notice  that  New  England  Power 
Company  (NEP).  on  August  19. 1994, 
tendered  for  filing  a  service  agreement 
for  additional  service  to  Northeast 
Utilities  Service  Company  under  NEP's 
FERC  Electric  Tariff.  Original  Volume 
No.  3. 

Comment  date:  September  8.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER94-1 568-000) 

Take  notice  that  on  August  19, 1994. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  change  to 
Rate  Schedule  FERC  No.  149.  in  the 
form  of  a  Letter  Agreement  between 
Lassen  Municipal  Utility  District 
(Lassen)  and  PG&E  which  amends 
certain  loss  factors  used  for  calculating 
PG&E's  power  sales  to  Lassen.  Under 
this  Letter  Agreement.  PG&E  will  use  a 
single,  blended  loss  factor  for  deliveries 
to  Lassen  for  PG&E's  account  from  a 
third  party  instead  of  separate  loss 
factors  for  demand  and  energy. 

Copies  of  this  filing  were  ser\'ed  on 
Lassen  and  the  California  Public 
Utilities  Commission. 

Comment  date:  September  9, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  New  England  Power  Company 

(Docket >No.  ER94-1 570-000] 

Take  notice  that  on  August  19. 1994. 
New  England  Power  Company  (NEP), 
tendered  for  filing  a  service  agreement 
for  system  sales  service  under  NEP's 
FERC  Electric  Tariff.  Original  Volume 
No.  5  to  Pennsylvania  Power  and  Light 
Company. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Ohio  Power  Company 

I  Docket  No.  ER94-1 571-000) 

Take  notice  that  on  August  19, 1994, 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
two  transmission  ser\'ice  agreements, 
dated  August  1. 1994,  (TSAs).  executed 
by  Cleveland  Pubhc  Power  (CPP)  and 
Ohio  Power  Company  (OPCO),  provide 
for  service  to  be  made  available  to  CPP 
pursuant  to  AEPSC  FERC  Electric  Tariff 
Original  Volume  No.  1.  An  effe<::tive 
date  of  August  1. 1994,  was  requested 
for  both  agreements.  ■ 

A  copy  of  the  filing  was  served  upon 
CPP  and  the  Public  Utility  Commission 
of  Ohio. 

Comment  date:  September  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER94-1 572-000) 

Take  notice  that  on  August  19. 1994, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Ser\ice 
Agreement  between  RG&E  and  Orange 
and  Rockland  Utilities,  Inc.  entered  into 
pursuant  to  RG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  1  accepted 


by  the  Commission  in  Docket  No.  ER94- 
1279-000. 

Comment  date:  September  9. 1994.  in. 
accordance  with  Standard  Paragraph  E  _ 
at  the  end  of  this  notice. 

21.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER94-1 573-000) 

Take  notice  that  on  August  19, 1994. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Ser\ice 
Agreement  between  RG&E  and  Long 
Island  Lighting  Company  entered  into 
pursuant  to  RG&E's  FERC  Electric  Rate 
Schedule.  Original  Volume  1  accepted 
by  the  Commission  in  Docket  No.  ER94- 
1279-000. 

Comment  date:  September  9. 1994^  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER94-1 574-000] 

Take  notice  that  on  August  19, 1994. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and  New 
York  Power  Authority  entered  into 
pursuant  to  RG&E"s  FERC  Electric  Rate 
Schedule.  Original  Volume  1  accepted 
by  the  Commission  in  Docket  No.  ER94- 
1279-000, 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER94-1 575-000) 

Take  notice  that  on  August  19, 1994. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and  Niagara 
Mohawk  Power  Corporation  enlered 
into  pursuant  to  RG&E's  FERC  Electric 
Rate  Schedule,  Original  Volume  1 
accepted  by  the  Commission  in  Docket 
No.  ER94-1279-000. 

Comment  date:  September  9. 1994.  in 
accordance  with  Standard  Paragraph  E 
at'the  end  of  this  notice. 

24.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER94-1 576-000) 

Take  notice  that  on  August  19, 1994, 
Central  Illinois  Public  Service  Company 
(CIPS)  tendered  for  filing  a 
Supplemental  Agreement  for  the 
Purchase  of  Power  by  Norris  Electric 
Cooperative  from  Central  Illinois  Public 
Service  Company,  dated  August  1994, 
and  Ninth  Revised  Schedule  A.  Points 
of  Deliver)',  to  the  underlying  supply 
agreement  between  QPS  and  Norris 
Hectric  Cooperative  (Norris).  CIPS 
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provides  Norris  full-requirements 
service  under  a  long-standing  supply 
agreement.  The  Supplemental 
Agreement  provides  for  an  additional 
delivery  point  for  Norris  and  for  Norris 
to  contract  for  unused  capacity  at  the 
CIPS  Northwest  Effingham  distribution 
substation. 

CIPS  requests  an  effective  date  of 
August  22. 1994,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  upon  Norris  and  the  Illinois 
Commerce  Commission. 

Comment  date:  September  8.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  American  Power  Exchange,  Inc. 

(Docket  No.  ER94-1 578-000) 

Take  notice  that  on  August  22. 1994, 
American  Power  Exchange.  Inc.  (APEX) 
tendered  for  filing  pursuant  to  Riule  205, 
18  CFR  385.205,  a  petition  for  waivers 
and  bianket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1. 

APEX  intends  to  engage  in  electric 
power  and  energy  transaciions  as  a 
marketer  and  a  broker.  In  transactions 
where  APEX  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
APEX  is  not  in  the  business  of 
generating,  transmitting  or  distributing 
electric  power. 

Comment  date:  September  9,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Cincinnati  Gas  &  Electric  Company 

(Docket  No.  ER94-1 579-000) 

Take  notice  that  on  The  Cincinnati 
Gas  &  Flet.fric  Company  (CG&E)  on 
August  22,  1994.  tendered  for  fiiing  an 
Interconnection  Agreement  with  the 
City  of  Hamilton,  Ohio.       - 

The  Interconnection  Agreement 
proposes  interconnection  service 
schedules  for  emergency  service, 
interchange  power,  short-term  power, 
limited  term  power  and  transmission 
ser\'ice.  The  Agreement  is  proposedlo 
be  made  effective  as  of  March  1,  1994. 
Copies  of  the  Agreement  were  served 
upon  The  Public  Utilities  Commission 
of  Ohio  and  the  City  of  Hamilton.  Ohio. 

Comment  date:  September  9, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  theend  of  this  notice. 

27.  Illinois  Power  Company 

IDocket  No.  FA92-43-0011 

Take  notice  that  on  August  17,  1994. 
IlUnois  Power  Company  tendered  for 
filing  Exception  No.  l.Billing  of  the 


Cost  of  Purchases  from  Small  Power 
Production  in  Part  I. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Pacific  Interstate  Transmission 
Company 

(Docket  No.  FA92-75-001) 

Take  notice  that  on  June  13,  1994, 
Pacific  Interstate  Transmission 
Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  September  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E..       . 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the    .     - 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with-the 
Commission  and  are  available  for  public 
inspection.    - 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-21549  Filed  8-31-94.  8  45  ami 
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Pocket  No.  CP94-71 3-000..  et  al.) 

ANR  Pipeline  Company,  et  a!.;  Natural 
Gas  Certificate  Filings 

August  24,  1994.  " 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  ANR  Pipeline  Company 

(Docket  No.  CP94-7 13-0001 

Take  notice  that  on  August  12,  1994. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CP94-713- 
000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  an  interconnection  between 
ANR  and  Wisconsin  Public  Service 
Corporation  (Public  Service)  for  delivery 


of  natural  gas  to  Public  Service  in 
Portage  County,  Wisconsin,  under 
ANR's  blanket  certificate  issued  in 
Docket  No.  CP82-480-O00  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the' Commission  and  open 
to  public  inspection. 

ANR" states  that  the  proposed 
interconnection,  known  as  the  Rosholt 
Interconnection,  will  consist  of  2  and  4- 
inch  turbine  meters  located  within  the 
existing  right-of-way  of  the  intersection 
of  ANR's  Marshfield  Main  line  and 
South  Stevens  Point  Lateral  line  in 
Portage  County,  Wisconsin,  at  an 
approximate  cost  of  $121,000.  This 
proposed  interconnection  will  allow 
Public  Ser\'ice  to  provide  new  gas 
service  to  the  Village  of  Rosholt, 
Wisconsin. 

ANR  proposes  to  provide  Public 
Service  with  deliveries  at  the  proposed 
interconnection  through  a  combination 
of  services  under  Rate  Schedule  ETS 
(Enhanced  Transportation  Service),  Rate 
Schedule  FSS  (Firm  Storage  Service), 
and  Rate  Schedule  NNS  (No  Notice 
Service)  of  ANR's  FERC  Gas  Tariff. 
Se<:ond  Revised  Volume  No.  1.  The 
maximum  daily  quantity  of  gas 
delivered  under  the  proposed  services  is 
approximately  1,240  Mcf/d.  ANR  holds 
a  Part  284  blanket  transportation 
certificate  in  Docket  No.  CP88-532  and 
the  volumes  to  be  delivered  will  be 
within  the  certificated  entitlements  of 
the  customer.  ANR  slates  that  the 
construction  of  the  Rosholt 
Interconnection  will  have  no  adverse 
impact  on  peak  day  or  annual 
entitlements  for  any  existing  customers. 

Comment  dofe.  October  11,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  East  Tennessee  Natural  Gas 
Company 

(Docket  No.  CP94-723-000I 

Take  notice  that  on  August  18,  1994, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee).  P.O.  Box  2511, 
Houston,  Texas  77252,  filed  in  Docket 
No.  CP94-723-O00  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  modify  an 
existing  receipt  meter  for  use  as  a 
delivery  point  located  in  Morgan 
County,  Tennessee  under  East 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-412-000  pursuant  to 
Se<;tion  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

East  Tennessee  proposes  to  reverse  an 
existing  meter  tube  and  check  valve  that 
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is  currently  designed  for  use  as  a  receipt 
point  so  the  point  can  be  used  as  a 
delivery  point.  East  Tennessee  states 
that  this  has  been  requested  by  its 
customer  GASCO  Distribution  System  of 
Kentucky.  Inc.  (GASOO)  and  that  it  does 
not  propose  to  increase  or  decrease  the 
total  daily  and/or  annual  quantities  it  is 
authorized  to  deliver  to  GASCO. 

Comment  dofe:  October  11. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Florida  Gas  Transmission  Company 

[Docket  No.  CP94-727-0001 

Take  notice  that  on  August  19. 1994. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street.  P.O.  Box 
1188.  Houston,  Texas  77251-1188.  filed 
in  Docket  No.  CP94-727-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  upgrade  an  existing 
meter  station  which  serves  as  a  deliverj' 
point  located  in  Polk  County,  Florida 
under  FGT's  blanket  certificate  issued  in 
Docket  No.  CP82-553-OGG  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  proposes  to  upgrade  the  Lake 
Wales  Meter  Station  that  is  used  to 
measure  gas  delivered  to  Chesapeake 
Utilities  Corporation  by  replacing  the 
regulators,  the  orifice  meter,  associated 
headers,  and  related  ancillary 
equipment  with  a  single  4-inch  turbine 
meter  and  related  appurtenant  facilities. 
FGT  states  that  the  proposed  upgrade 
would  not  impact  FGT's  peak  day  or 
annual  deliveries. 

Comment  date:  October  11,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fifing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  94-21550  Filed  8-31-94;  8:45  am) 

BiLUNO  cooE  cnr-ov-F 

[Docket  No.  CP8&-221-034,  et  aL] 

Frontier  Gas  Storage  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

August  25. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Frontier  Gas  Storage  Company 

(Docket  No.  CP8S-22 1-034] 

Take  notice  that  on  August  22. 1994, 
Frontier  Gas  Storage  Company 
(Frontier),  %  Reid  &  Priest,  Market 
Square.  701  Pennsylvania  Ave..  N\V., 
Washington.  DC  20004,  in  compliance 
with  the  provisions  of  the  Commission's 
February  13, 1985,  Order  in  Docket  No. 
CP82-487-000  et,  al.,  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  50,000  MMBtu  of 
Frontier's  gas  storage  inventory  on  an 
"as  metered"  basis  to  Rainbow  Gas 
Company  (Rainbow). 

Under  Subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission's 
February  13, 1985,  Order.  Frontier  is 
"authorized  to  commence  the  sale  of  its 
inventory,  fourteen  days  after  filing  the 
executed  agreement  with  the 
Commission,  and  may  continue  to  make 
such  sale  unless  the  Commission  issues 
an  order  either,  directing  that  the  sale 
not  take  place  and  setting  it  for  hearing, 
or  permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter. 

Comment  date:  September  15.  1994, 
in  accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Granite  State  Gas  Transmission,  Inc. 

IDockct  Nos.  CP87-39-003  and  CP91-2373- 
0031 

Take  notice  that  on  August  19, 1994, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  300  Friberg  Parkway. 
Westborough,  Massachusetts  01581, 
filed  an  application  with  the 
Commission,  pursuant  to  Section  7{c)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Commission's  regulations,  to 
amend  the  conditions  in  Ordering 
Paragraph  (C)2  of  the  certificate  of 
public  convenience  and  necessity 
issued  on  August  4.  1987,  in  Docket  No. 
CP87-39-000  (40  FERC  H  61.165)  and 
Ordering  Paragraph  B  of  the  certificate 
issued  on  December  3.  1991,  in  Docket 


No.  CP91-2373-O00  (57  FERC  "J  61,297).. 
Granite  State  requests  that  the  condition 
on  the  use  of  the  leased  Portland  Pipe 
Line  Corporation  (Portland  Pipe  Line) 
converted  oil  pipeline  be  either 
removed  entirely  or  at  least  modified  to 
authorize  the  use  of  the  pipeline  for  any 
gas  supply  approved  by  the  Department 
of  Energy.  Office  of  Fossil  Fuels  (DOE/ 
FE)  for  importation  by  Bay  State  Gas 
Company  (Bay  State)  and/or  Northern 
Utilities,  Inc.  (Northern  Utilities),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  Granite 
State  says  that  in  Docket  No.  CP87-39- 
000,  it  was  authorized  to  lease  the  18- 
inch  former  crude  oil  pipeline  from 
Portland  Pipe  Line  and  convert  it  to 
natural  gas  service  to  complete  a 
delivery  system  which  enabled  Granite 
State  to  import  Canadian  gas  under  a 
contract  with  Shell  Canada,  Ltd.  (Shell) 
for  its  system  supply.  Ordering 
Paragraph  (C)2  of  that  certificate  limited 
the  use  of  the  18-inch  pipeline  to 
transporting  natural  gas  purchased  from 
Shell.  Granite  State  further  says  that  in 
Docket  No.  CP91-2373-000.  it  was 
authorized  to  purchase  another  supply 
of  Canadian  gas  from  Direct  Energy 
Marketing  Limited  (Direct  Energy)  and 
to  import  the  gas  for  its  system  supply 
utilizing  the  leased  18-inch  pipefine. 
Ordering  Paragraph  (B)  of  that  certificate 
authorized  Granite  State  to  lease  and 
operate  the  Portland  Pipe  Line  facilities 
for  any  Granite  State  gas  supply 
approved  by  DOE/FE. 

Granite  State  claims  that  it  has 
restructured  its  operations  in 
compliance  with  Order  Nos.  636  since 
November  1, 1993.  Granite  State  says 
that  it  has  continued  to  purchase  gas 
from  Shell  and  Direct  Energy  at  the 
U.S. -Canadian  border  connection  of  the 
leased  pipeline  and  import  the  gas 
under  NGA  Section  3  authority 
previously  issued.  Granite  State  points 
out  that  it  immediately  resells  the  gas  to 
Bay  State  and  Northern  Utilities  at  the 
point  of  importation,  and  the 
distributors  utilize  their  transportation 
capacity  on  the  leased  18-inch  pipeline 
and  Granite  State's  other  facilities  to 
transport  the  gas  to  their  markets. 
Granite  State  says  that  as  a  result  of  the 
restructuring,  Bay  State  and  Northern 
Utilities  have  transportation  access  to 
the  U.S.-Canadian  border  on  the  leaseo 
18-inch  pipeline  which  is  still  operated 
by  Granite  State.  The  certificate 
condition  limiting  the  use  of  the  18-inth 
line  prevents  the  two  distributors  from 
independently  obtaining,  importing, 
and  transporting  Canadian  gas  supplies 
over  the  18-inch  leased  pipeline  and 


Granite  State's  other  pipeline  facilities 
in  Maine  and  New  Hampshire. 

Granite  State  asserts  thai  both  Bay 
State  and  Northern  Utilities  have  been 
issued  DOE/FE  Blanket  Authorizations 
to  import  Canadian  gas  supplies  for 
their  markets  over  other  pipelines 
connected  with  border  delivery  points. 
Granite  State  claims  that  Bay  State  and 
Northern  Utilities  are  prevented  from 
utilizing  their  own  transportation 
capacity  on  the  leased  18-inch  pipeline 
because  of  the  certificate  condition 
limiting  the  use  of  that  pipeline  to  the 
transportation  of  gas  for  which  Granite 
State  holds  import  authorization. 
Granite  State  requests  that  the  certificate 
condition  be  eliminated  or  modified  to 
permit  the  18-inch  pipeline  to  be  used 
also  to  transport  gas  which  Bay  State 
and  Northern  Utilities  are  authorized  to 
import.  Granite  State  says  that  there  is 
sufficient  excess  capacity  in  the  leased 
line  to  accommodate  additional 
transportation,  and  no  new  pipeline 
facilities  on  either  the  Canadian  or  the 
U.S.  side  are  proposed.  Granite  State 
claims  that  no  amendment  is  required  to 
the  Presidential  Permit  (40  FERC  1 
61,177)  issued  it  to  construct,  operate, 
maintain,  and  connect  facilities  at  the 
International  Boundary  between  the 
U.S.  and  Canada  in  connection  with  this 
proposal. 

Comment  date:  September  15, 1994. 
in  accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Trailblazer  Pipeline  Company 

(Docket  No.  CP94-724-0001 

Take  notice  that  on  August  18.  1994, 
Trailblazer  Pipeline  Company 
(Trailblazer),  701  East  22nd  Street, 
Lombard,  Illinois,  60148,  filed  in  Docket 
No.  CP94-724-000,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon  the  transportation 
of  natural  gas  under  Rate  Schedules  T 
and  I,  and  charge  Columbia  Gas  an  Exit 
Fee  in  consideration  for  Trailblazer's 
agreement  to  the  early  termination  of 
transportation  service  under  Rate 
Schedules  T  and  I,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Trailblazer  states  that  pursuant  to  a 
gas  transportation  agreement  between 
Trailblazer  and  Columbia  Gas  dated 
October  8, 1982  (Agreement), 
Trailblazer  receives  for  the  account  of 
Columbia  Gas  up  to  69,500  Mcf  of 
natural  gas  per  day  on  a  firm  basis  and 
additional  quantities  of  natural  gas  on 
an  interruptible  basis  (overrun  gas)  at 
Rockport  in  Weld  County,  Colorado  and 
redelivers  the  gas  for  Columbia  Gas' 


account  to  Natural  Gas  Pipeline 
Company  of  America  (Natural)  at 
Beatrice  in  Gage  County,  Nebraska. 

Trailblazer  states  that  the  Agreement 
provides  for  a  termination  date  of 
January  1,  2003.  However.  Trailblazer 
states  that  pursuant  to  a  Stipulation 
between  Trailblazer  and  Columbia  Gas 
dated  May  10, 1994  (Settlement 
Agreement),  Trailblazer  and  Columbia 
Gas  agreed  to  an  early  termination  of  the 
Agreement,  subject  to  Columbia  Gas' 
paying  Trailblazer  a  negotiated  Exit  Fee 
as  consideration  for  abandonment  of 
transportation  service  under 
Trailblazer's  Rate  Schedules  T  and  I. 
Trailblazer  further  states  the 
transportation  service  would  be  subject 
to  reinstatement  under  certain 
circumstances. 

Trailblazer  therefore  requests 
permission  and  approval  to  abandon  its 
transportation  service  for  Columbia  Gas 
performed  under  the  Agreement  and 
Trailblazer's  Rate  Schedules  T  and  I. 
Trailblazer  requests  that  the 
abandonment  be  effective  upon  the  date 
both  the  Bankruptcy  Court  and  the 
Commission  have  issued  final  orders 
approving  the  Settlement  Agreement  as 
contemplated  by  its  terms.  Trailblazer 
also  requests  authority  to  charge  the  Exit 
Fee. 

Comment  date:  September  15. 1994, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

4.  National  Fuel  Gas  Supply 
Corporation 

iDocket  No.  CP94-729-00G| 

Take  notice  that  on  August  22, 1994, 
National  Fuel  Gas  Supply  Corporation 
(Supply),  10  Lafayette  Square,  Buffalo, 
New  York  14203,  filed  in  Docket  No. 
CP94-729-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  two  new  delivery  taps  in 
Erie  County,  Pennsylvania,  and  Erie 
County,  New  York,  for  ser\'ice  to  an 
existing  firm  transportation  customer, 
National  Fuel  Gas  Distribution 
Corporation  (Distribution),  under 
Supply's  blanket  certificate  issued  in 
Docket  No.  CP83-M)00,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Supply  proposes  to  construct  and 
operate  facilities  for  service  to 
Distribution,  which  will  deliver  gas  to 
residential  customers  in  New  York  and 
Pennsylvania.  Supply  states  that  the  tap 
in  Pennsylvania  would  be  used  for  the 
delivery  of  150  Mcf  of  gas  to  a  single 
customer  on  an  annual  basis.  Supply 


states  that  the  tap  in  New  York  would 
be  used  for  the  delivery  of  3,000,000 
Mcf  of  gas  on  annual  basis  for  general 
use  by  Distribution's  customers.  It  is 
stated  that  the  estimated  volumes  are 
«  within  Distribution's  existing 
certificated  entitlement  from  Supply.  It 
is  hirther  stated  that  Supply's  tariff  does 
not  prohibit  the  proposed  addition  of  a 
delivery  point.  It  is  asserted  that  Supply 
can  accomplish  the  deliveries  without 
detriment  to  its  other  customers. 

Comment  rfote;  October  11.  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  NorAm  Gas  Transmission  Company 

IDocket  No.  CP94-730-000) 

Take  notice  that  on  August  22,  1994,  • 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
730-000  a  request  pursuant  to  Sections 
157.205,  157.216, 157.211,  and  157.212 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.216. 157.211,  and  157.212)  for 
authorization  to  abandon  certain 
facilities  in  Arkansas  and  to  construct 
and  operate  certain  facilities  in 
Arkansas  under  NGT's  blanket 
certificates  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

NGT  proposes  to  abandon  six  (6)  1- 
inch  U-Shaped  meter  stations  and 
install  six  (6)  1-inch  domestic 
regulators,  costing  $7,102.  at  the 
existing  locations  in  Johnson  and 
Franklin  Counties,  Arkansas.  NGT 
asserts  it  needs  to  replace  the  existing 
meter  stations  on  NGT's  Lines  BT-11, 
BT-1,  B-106.  and  OM-1  because  of 
reduced  gas  fiows.  NGT  states  that  the 
U-Shaped  meter  stations  were  originally 
installed  to  serve  commercial  customers 
of  ARKLA,  a  division  of  NorAm  Energy 
Corp  (ARKLA).  NGT  also  states  that 
ARKLA 's  existing  customers  have 
discontinued  their  commercial  business, 
and  they  will  only  deliver  510  Mcf  of 
gas  annually  and  6  Mcf  on  a  peak  day. 
for  residential  use,  through  these  new 
facilities.  NGT  asserts  that  the  volumes 
of  gas  to  be  delivered  are  within 
ARKLA's  certificated  entitlement,  that 
NGT's  tariff  does  not  prohibit  the 
addition  of  new  deliver)-  points,  and 
that  it  has  sufficient  capacity  to 
accomplish  these  deliveries  without 
harming  its  other  customers.  Finally, 
NGT  proposes  to  abandon  a  2-inch  tap 
and  meter  station  located  on  Line  OM- 
1  because  they  say  they  no  longer  need 
it. 
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Comment  date:  October  11.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or   ^ 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  he  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
'the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commi.ssion  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commis-sion's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  prote.st.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 


for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  94-21681  Filed  8-31-94;  8;45  ami 

BILLING  CODE  6717-01-^ 

(Docket  No.  CP94-679-Q00,  et  alj 

Great  Lakes  Gas  Transmission  Limited 
Partnership,  et  aL;  Natural  Gas 
Certificate  Filings 

August  26,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Great  Lakes  Gas  Transmission 
Limited  Partnership 

[Docket  No.  CP94-679-O001 

Take  notice  that  on  July  22. 1994,  as 
supplemented  on  August  23,  1994, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  One 
Woodward  Avenue,  Suite  1600,  Detroit. 
Michigan  48226,  filed  in  Docket  No. 
CP94-679-000  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  it  to  construct  a 
meter  station  and  line  tap  to  provide 
new  natural  gas  transportation  service 
for  the  account  of  Northwest  Natural 
Gas  of  Cass  County,  Inc.  (Northwest 
Natural),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Great  Lakes  states  that  it  will  provide 
up  to  500  Mcf  per  day  of  firm 
transportation  service,  pursuant  to  Rate 
Schedule  FT  of  Great  Lakes'.  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
for  the  arcoiint  of  Northwest  Natural 
between  and  through  the  new  meter 
station  and  line  tap.  and  its  existing 
Carlton.  Minnesota,  meter  .station,  both 
of  which  are  located  in  Great  Lakes' 
Western  Zone. 

Great  Lakes  states  that  the  proposed 
new  meter  station  and  line  tap  will  be 
constructed  adjacent  to  its  main  line 
near  the  City  of  Cass,  Minnesota.  Great 
Lakes  contends  that  Northwest  Natural 
will  utilize  Great  Lakes'  service  in 
connection  with  providing  new  natural 
gas  service  to  the  City  of  Cass  Lake, 
displacing  liquid  propane  and  fuel  oil 
service.  In  this  regard.  Great  Lakes 
requests  an  advance  determination  that 
the  related  facility  costs  may  be 
recovered  on  a  system-wide  basis,  so  as 
to  charge  Northwest  Natural  its 
applicable  Part  284  rates  under  Rate 
Schedule  FT.  Absent  this  determination, 
Great  Lakes  submits  that  Northwest 


Natural  will  not  be  able  to  economically 
convert  liquid  propane  and  fuel  oil 
users  to  natural  gas  service. 
Accordingly,  Great  Lakes  requests  that 
its  application  be  deemed  withdrawn  if 
such  advance  rate  determination  is  not 
obtained. 

Comment  date:  September  16,  1994. 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

2.  CNG  Transmission  Corporation 
IDocket  No.  CP94-731-0001 

Take  notice  that  on  August  23, 1994, 
CNG  Transmission  Corporation  (CNG) 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP94-731-000  a  request  pursuant  to 
Section  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  a  new  "transportation"  tap 
and  appurtenant  facilities,  in  Onondaga 
County,  New  York  to  serve  as  an 
additional  delivery  point  to  New  York 
State  Electric  and  Gas  Corporation 
(NYSEG),  a  combination  gas  and  electric 
local  distribution  company  in  New 
York.  The  new  delivery  point  or  M  &  R 
station  will  be  known  as  the  Old  Seneca 
Turnpike  Connection.  CNG  is  requesting 
this  authorization  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
537-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set    - 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CNG  states  that  NYSEG  is  the  local 
distribution  system  that  serves  the 
Town  of  Marcellus  and  that  NYSEG 
receives  its  entire  gas  supply  to  serve 
the  Town  of  Marcellus  from  an  existing 
CNG  delivery  point  known  as  the 
Marcellus  Connection.  CNG  fiirlher 
states  that  in  recent  years,  during  the 
winter  season,  NYSEG  bas  experienced 
extremely  low  pipeline  pressure 
immediately  after  electrical  power 
outages,  which  affect  the  reliability  of 
NYSEG's  natural  ^as  service  in  the 
Marcellus  vicinity,  h  is  stated  that  this 
happens  because  of  the  high  demand  for- 
gas  by  residential  consumers  when  the 
electric  system  comes  back  on  line,  and 
gas  furnaces  kick  back  on.  It  is  further 
stated  that  to  mitigate  the  low  pipeline 
pressure,  NYSEG  has  to  bring  it's 
electric  system  in  Marcellus  back  on 
line  slowly,  in  sections,  thus  prolonging 
the  power  and  heat  outages  on  the 
Marcellus  distribution  system. 

CNG  also  states  that  NYSEG's  low 
pipeline  pressure  will  be  mitigated, 
without  having  to  restore  electric  power 
in  a  way  that  prolongs  power  and  heat 
outages,  by  the  construction  and 


operation  of  CNG's  new,  additional 
delivery  point  to  NYSEG. 

Further,  CNG  states  that  in  addition  to 
reinforcing  NYSEG's  existing  system 
serving  Marcellus.  CNG's  new  meter 
and  regulating  station  will  support  the 
growth  that  NYSEG  is  experiencing  in 
this  area.  Current  peak-hour 
requirements  on  NYSEGs  Marcellus 
system  are  117  Dt  per  hour.  It  is  stated 
that  the  current  maximum  (without 
CNG's  new  additional  delivery  point) 
that  NYSEG  can  deliver  on  a  peak-hour 
basis  is  123.7  Dt  per  hour. 

CNG  states  furtner  that  it  needs  to 
construct  only  minimal  facilities,  to 
provide  NYSEG  with  an  additional 
delivery  point,  consisting  of  a  two-inch 
tap,  measurement  and  regulation 
station,  and  approximately  200  feet  of 
two-inch  connecting  line  off  of  CNG's 
TL-460  pipeline  system  in  the  Town  of 
Skaneateles,  Onondaga  Caunty,  New 
York.  CNG  estimates  the  maximum 
design  capacity  of  the  two  inch  tap  and 
M  &  R  station  to  be  2.8  MMcf  per  day. 

CNG  stated  that  it  will  transport 
quantities  to  NYSEG  under  existing 
transportation  arrangements  with 
"  NYSEG.  CNG  further  states  that  it  has 
sufficient  system  delivery  capacity  to 
deliver  the  existing  contract  quantities 
without  disadvantaging  its  existing 
customers,  either  sales  or  transportation. 

CNG  estimates  that  it  will  cost 
approximately  $338,263  to  construct  the 
proposed  facilities,  but  states  that  the 
cost  will  be  fully  reimbursed  by  NYSEG. 

Comment  date:  October  11, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 

IDocket  No.  CP94-733-0001 

Take  notice  that  on  August  23, 1994. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP94-733-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(.18  CFR  157.205,157.212)  for 
.authorization  to  install  and  operate  two 
-  new  delivery  points  to  accommodate 
natural  gas  deliveries  to  Wisconsin  Gas 
Company  (Wisconsin  Gas)  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  states  that  it  requests 
authority  to  install  and  operate  two  new 
delivery  points  to  accommodate  natural 
gas  deliveries  pursuant  to  existing 
service  agreements  between  Northern 
and  Wisconsin  Gas.  Northern  states  that 


Wisconsin  Gas  has  requested  two  new 
delivery  points  from  Northern  (the 
Monroe.  Wisconsin  and  Mount  Hope, 
Wisconsin  town  border  stations)  so  they 
may  serve  the  Chalet  Cheese  Co-op  in 
Green  County,  Wisconsin  and  the 
communities  of  Mount  Hope,  Patch 
Grove,  Bloomington.  Cassville.  Beetown 
and  Glen  Haven.  Wisconsin. 

Northern  also  states  the  total  volume 
proposed  to  be  delivered  to  Wisconsin 
Gas  at  the  Monroe.  Wisconsin  and 
Mount  Hope.  Wisconsin  town  border 
stations  is  expected  to  result  in  an 
increase  in  Northern's  peak  day 
deliveries  of  2,026  Mcf  per  day  and 
165,918  on  an  annual  basis. 

Northern  states  that  the  estimated  cost 
to  install  the  Monroe,  Wisconsin  town 
border  station  is  $10,600  and  to  install 
the  Mount  Hope,  Wisconsin  town 
border  station  is  $63,922. 

In  addition.  Northern  states  that  it  has 
sufficient  capacity  to  accommodate  its 
proposal  without  detriment  or 
disadvantage  to  Northern's  other 
customers. 

Northern  further  states  that  a  copy  of 
their  filing  has  been  mailed  to  each  of 
the  affected  state  commissions. 

Comment  date:  October  11,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Williams  Natural  Gas  Company 

IDocket  No.  (;:P94-734-000l 

Take  notice  that  on  August  23, 1994. 
Williams  Natural  Gas  Company  (WNG) 
P.O.  Box  3288.  Tulsa.  Oklahoma  74101. 
filed  in  Docket  No.  CP94-734-000  a 
request  pursuant  to  Sections  157.205 
and  157.216(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216(b))  for 
authorization  to  reclaim  measuring  and 
appurtenant  facilities  originally 
installed  in  1953  to  make  a  direct  sale 
of  natural  gas  to  Zinc  Corporation  of 
America  (ZCA).  to  abandon  the 
transportation  of  gas  for  direct  sale  to 
ZCA,  and  to  reclaim  measuring  and 
appurtenant  facilities  originally 
installed  in  1984  to  receive 
transportation  gas  from  ZCA.  under 
WNG's  blanket  certificate  issued  in 
Docket  No.  CP83-479-O00.  pursuant  to 
Section  7fb)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  states  that  the  facilities 
originally  installed  to  make  a  direct  sale 
to  ZCA  are  located  in  Section  3, 
Township  26  North,  Range  12  East, 
Osage  County,  Oklahoma.  WNG  reports 
that  ZCA's  plant  was  partially  shutdown 
in  1993  and  ZCA  has  now  informed 
WNG  that  the  plant  will  be  permanently 
idled.  WNG  further  states  that  the 


facilities  installed  to  receive 
transportation  gas  from  ZCA  are  located 
in  Section  34,  Township  26  South, 
Range  11  East,  Osage  County.  Oklahoma 
and  no  gas  has  been  received  through 
the  facilities  since  1988.  WNG  also 
states  that  the  total  cost  to  reclaim  the 
facilities  at  both  locations  is  estimated 
to  be  approximately  $2,110  with  an 
estimated  salvage  value  of  $3,212. 

Comment  date:  October  11,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
inter\'ene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  atwndonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission  s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFK 
385.214)  a  motion  to  intervene  or  notice 
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of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-21682  Filed  8-31-94:  8:45  ami 
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IDocket  No.  TM95-1-8f-000] 

ANR  Storage  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tarift  Annual 
Charges  Adjustment  Clause 
Provisions 

August  26.  1994. 

Take  notice  that  on  August  24, 1994. 
ANR  Storage  Company  (ANR  Storage) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1, 
Second  Revised  Sheet  No.  5,  with  a 
proposed  effective  date  of  October  1, 
1994. 

ANR  Storage  states  that  the  Second 
Revised  Sheet  No.  5  reflects  the  new 
ACA  rate  to  be  charged  per  the  Annual 
Charge  Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472.  issued  on  May  29, 1987.  The 
new  ACA  rate  to  be  charged  by  ANR 
Storage  will  be  effective  October  1, 
1994. 

ANR  Storage  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  2, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\-ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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available  for  public  mspection  in  the 
Public  Reference  Room 
Lois  D.  Cashell, 

Secretary. 

[PR  Doc  94-21551  Filed  8-31-94:  8:45  am] 
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[Docket  No.  TM95-2-91-000] 

ANR  Storage  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff  Annual 
Charges  Adjustment  Clause 
Provisions 

August  26. 1994. 

Take  notice  that  on  August  24, 1994, 
ANR  Storage  Company  (ANR  Storage) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  2,  Sixth 
Revised  Sheet  No.  1(a).  with  a  proposed 
effective  date  of  October  1, 1994. 

ANR  Storage  states  that  Sixth  Revised 
Sheet  No.  1(a)  reflects  the  new  ACA  rate 
to  be  charged  per  the  Annual  Charge 
Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29. 1987.  The 
new  ACA  rate  to  be  charged  by  ANR 
Storage  will  be  effective  October  1, 
1994. 

ANR  Storage  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  2. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  RefenMice  Room.  , 
Lois  D.  Cashell. 
Secretary: 

IFR  Doc.  94-21552  Filed  8-31-94;  8:45  am] 
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[Docket  No.  TM95-1 -112-000] 

Blue  Lake  Gas  Storage  Co.;  Notice  of 
Proposed  Changes  in  Annual  Charges 
Adjustment  Clause  Provisions 

August  26.  1994. 

Take  notice  that  on  August  24. 1994. 
Blue  Lake  Gas  Storage  Company  (Blue 
-Lake),  tendered  for  filing  as  part  of  its 


FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  Second  Revised  Sheet  No.  5.  with 
a  proposed  effective  date  of  October  1 . 
1994. 

Blue  Lake  states  that  this  sheet 
reflects  Blue  Lake's  initial  filing  to 
recover  the  Annual  Charge  Adjustment 
(ACA)  as  provided  by  the  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29, 1987.  The 
new  ACA  rate  to  be  charged  by  Blue 
Lake  will  be  effective  October  1, 1994. 

Blue  Lake  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  2, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
;  Secretary'. 

IFR  Doc.  94-21553  Filed  8-31-94:  8:45  am] 
BILLING  COOE  6717-01-M 


[Docket  Nos.  ER94-e-000  and  EL94-1-000] 

InterCoast  Power  Marketing  Co.; 
Issuance  of  Order 

August  26,  1994. 

On  October  5. 1993.  as  completed  on 
June  22, 1994,  InterCoast  Power 
Marketing  Company  (InterCoast) 
Submitted  for  filing  a  proposed  rate 
schedule  for  sales  of  energy  and 
capacity  as  a  marketer  at  markt-t  based 
rates.  InterCoast's  application  contains  a 
request  for  certain  blanket  approvals 
consistent  with  the  Commission's 
treatment  of  other  power  marketers.  In 
particular,  InterCoast  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  a.ssumptions 
of  liability  by  InterCoast.  On  August  19, 
1994,  the  Commission  issued  an  Order 
Conditionally  Accepting  Market-Based 
Rate  Schedule  For  Filing  As  Modified. 
And  Granting  And  Denying  Waivers 
And  Authorizations  (Order),  in  the  • 
above-docketed  proceedings. 


The  Commission's  August  19,  1994 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
following  conditions  found  in  Ordering 
Paragraphs  (E),  (F).  and  (G): 

(E)  Within  30  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  InterCoast 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385  211 
and  385.214. 

(F)  Subject  to  Ordering  Paragraph  (A) 
and  absent  a  request  to  be  heard  within 
the  period  set  forth  in  Ordering 
Paragraph  (E)  above.  InterCoast  is 
authorized  to  issue  securities  and  to 
assume  obligations  or  liabifities  as 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
InterCoast,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  and  to  require  a 
further  showing  that  neither  public  nor 
private  interests  will  be  adversely 
affected  by  continued  Commission 
approval  of  InterCoast's  issuance  of 
securities  or  assumption  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  19,  1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 
Lois  D.  Cashell, 
SecKtary. 
[FR  Do<:  94-21684  Filed  8-31-94;  8:45  ami 
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[Docket  No.  ER94-1 188-000,  Docket  No. 
ER94-1 380-000] 

LG&E  Power  Marketing  Inc.;  Louisville 
Gas  and  Electric  Co.;  Issuance  of 
Order 

August  26.  1994.  - 

On  April  26,  1994.  as  completed  on 
June  23,  1994.  LG&E  Power  Marketing 
Inc.  (LG&E  Marketing)  submitted  for 
filing  a  proposed  rate  schedule  for  sales 
of  energy  and  capacity  as  a  marketer  at 
market-based  rates.  LG&E  Marketing's 
application  contains  a  request  for 


certain  blanket  approvals  consistent 
with  the  Commission's  treatment  of 
other  power  marketers.  In  particular. 
LG&E  Marketing  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  LG&E  Marketing.  On 
August  19. 1994,  the  Commission  issued 
an  Order  Accepting  Market-Based  Rate 
Schedule  For  Filing,  Accepting  For 
Filing  And  Suspending  Revised 
Transmission  Tariff,  Granting  And 
Denying  Waivers  And  Authorizations. 
And  Establishing  Hearing  Procedures 
(Order),  in  the  above-docketed 
proceedings. 

The  Commission's  August  19. 1994 
Order  granted  blanket  approval  under 
18  CFR  Part  34.  subject  to  the  following 
conditions  found  in  Ordering 
Paragraphs  (G).  (H).  and  (I): 

(G)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  LG&E 
Marketing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214. 

(H)  Absent  a  request  for  hearing 
within  the  period  set  forth  in  Ordering 
Paragraph  (G)  above,  LG&E  Marketing  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  LG&E 
Marketing,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

<I)  The  Commission  reserves  the  right 
to  modify  this  order  and  to  require  a 
further  showing  that  neither  public  nor 
private  interests  will  be  adversely 
affected  by  continued  Coinniiwiion 
approval  of  LG&E  Marketings  issuance 
of  securities  or  assumption  of  liabilities. 

Notic-e  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  19. 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308.  941 
North  Capitol  Street.  NE..  Washington. 
DC  20426. 
Lois  D.  Cashell, 
Se<:retary. 

IFR  Doc.  94-21685  Filed  8-31-94;  8:45  am) 
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[Project  5-021  Montana] 

Montana  Power  Company  and 
Confederated  Salish  and  Kootenai 
Tribes;  Intent  to  Conduct  Additional 
Scoping  Meetings  and  Extension  of 
Scoping  Comment  Period 

August  26.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR  part 
380  (Order  No.  486.  52  FR  47910).  the 
Office  of  Hydropower  Licensing  has 
reviewed  the  licensee's  post-licensing 
filing  that  proposes  modifications  to 
project  facilities  and  operation  for  the 
Kerr  Project.  The  project  is  located  at 
Flathead  Lake  in  northwestern  Montana. 

Staffs  initial  evaluation  of  the 
proposed  modifications  was  issued  on 
May  31. 1994.  in  a  draft  environmental 
assessment  (DEA).  The  transmittal  letter 
for  the  DEA  stated  our  intent  to  prepare 
an  environmental  impact  statement 
(EIS).  A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  staff  and 
considered  in  the  final"  EIS.  Staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  is  reariiing  its  final 
decision. 

Scoping  Meetings 

A  scoping  meeting  was  held  in 
Kalispell.  Montana  on  July  13,  1994. 
The  Federal  Energy  Regulatory 
Commission  (FERC)  has  scheduled  two 
additional  public  scoping  meetings  for 
Tuesday.  September  13.  and 
Wednesday.  September  14. 1994,  to 
supplement  the  July  13  scoping 
meeting.  The  meeting  on  September  13 
will  be  held  at  Cavenaugh's  20  North 
Main  Street.  Kalispell,  Montana.  The 
meeting  will  begin  at  10  a.m.,  recess  at 
5  p.m.  and  reconvene  at  7  p.m.  The 
meeting  on  September  14  will  be  held 
in  the  Tribal  Council  Chambers  of  the 
Confederated  Salish  and  Kootenai 
Tribes.  The  Tribal  Council  Chambers  are 
located  on  the  first  floor  of  the  Tribal 
Complex,  U.S.  Highway  93  South, 
Pablo,  Montana.  The  meeting  will  begin 
at  10  a.m.,  recess  at  5  p.m.,  and 
reconvene  at  7  p.m.  All  interested 
individuals,  organizations,  and  agencies    '. 
are  invited  to  attend  and  assist  staff  in 
identifving  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EIS. 

The  DEA  will  be  considered  the 
initial  scoping  document.  The  DEA  is 
available  in  the  Commission's  Reference 
and  Information  Center,  Room  3308,  of 
the  Commission's  offices  of  941  North 
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Capitol  Street.  NE.  Washington.  DC 
20426. 

Objectives 

At  the  meetings  staff  will:  (1)  Describe 
the  range  of  issues  being  considered  in 
this  post-licensing  proceeding;  (2) 
review  the  conclusions  and 
recommendations  in  the  DEA;  (3) 
receive  input  from  meeting  participants 
on  the  alternatives  considered  in  the 
DEA;  (4)  identify  any  additional  issues 
that  should  be  included  in  the  EIS;  and 
(5)  obtain  any  additional  information 
that  any  entity  feels  should  be 
considered  during  the  preparation  of  the 
EIS. 

Procedures 

The  scoping  meetings  will  be 
recorded  by  a  stenographer  and  all 
statements  (oral  and  written)  will 
become  part  of  the  Commission's  public 
record  for  this  proceeding  that  was 
noticed  on  September  21. 1990. 
Interested  persons  who  are  unable  to 
attend,  or  do  not  choose  to  speak  at  the 
scoping  meetings,  may  submit  written 
statements  for  inclusion  in  the  public 
record.  All  written  comments  must  be 
filed  with  the  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  on  or  before  November  15, 1994. 

All  written  correspondence  should 
clearly  show  on  the  first  page  of  each 
document  the  following  caption:  Kerr 
Project,  FERC  Project  No.  5-021 

Further,  please  note  the  Commission's 
Rules  of  Practice  and  Procedure, 
requiring  all  entities  to  file  an  original 
and  eight  copies  of  any  filing  with  the 
Commission  and  parties  filing 
documents,  must  also  serve  the 
documents  on  each  persons  whose 
name  is  on  the  official  service  list. 

For  further  information,  plea.se 
contact  Robert  Grieve  at  (202)  219-2665. 
Lois  O.  Casheli. 
Secretary. 

|FR  Doc  94-21683  filfid  8-31-94;  8:45  am] 
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[Docket  No.  TM95-1-41-000] 

Paiute  Pipeline  Co.;  Notice  of  Change 
in  Annual  Charge  Adjustment 

August  26. 1994. 

Take  notice  that  on  August  23. 1994. 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  to  be  a  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1-A.  the  following  tariff 
sheet,  with  a  proposed  effective  date  of 
October  1.1994: 

First  Revised  Sheet  No.  10 


Paiute  states  that  the  purpose  of  said 
filing  is  to  revise  its  annual  charge 
adjustment  surcharge  in  order  to  recover 
the  Commission's  annual  charges  for  the 
1994  fiscal  year. 

Paiute  states  that  copies  of  this  filing 
have  been  mailed  to  all  jurisdictional 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  2.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the  . 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Casheli, 
Secretary. 
|FR  Doc.  94-21554  Filed  8-31-94:  8;45  ami 
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[Docket  No.  TM95-1 -11 1-000] 

Steuben  Gas  Storage  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 
Annual  Charges  Adjustment  Clause 
Provisions 

August  26,  1994. 

Take  notice  that  on  August  24.  1994. 
Steuben  Gas  Storage  Company  (Steuben) 
tendered  for  fiUng  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2, 
Second  Revised  Sheet  No.  1(A),  with  a 
propased  effective  date  of  October  1, 
1994. 

Steuben  states  that  Second  Revised 
Sheet  No.  1(A)  reflects  the  new  ACA 
rate  to  be  charged  per  the  Annual 
Charge  Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29. 1987.  The 
new  ACA  rate  to  be  charged  by  Steuben 
will  be  effective  October  1. 1994. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 


All  such  motions  or  protests  should  be 
filed  on  or  before  September  2. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.in  the 
Public  Reference  Room. 
Lois  D.  Casheli. 
Secretary. 
|FR  Doc.  94-21555  Filed  8-31-94;  8:45  am) 
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[Docket  No.  GT94-64-000] 

Texas  Eastern  Transmission  Corp.;  • 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  26.  1994. 

Take  notice  that  on  August  23,  1994. 
Te.xas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1.  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  it  is  filing  the 
tariff  sheets  to  modify  Sections  9.2,  9.3. 
9.4,  9.5,  9.9  and  14.4  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Seventh  Revised  Volume  No.  1. 
necessary  to  reflect  a  permanent 
capacity  release  transaction  executed 
under  Texas  Eastern's  Rate  Schedule 
SCT.  The  release  was  from  Arkansas- 
Louisiana  Gas  Company  for  Beebe  and 
Cabot  to  Arkansas-Louisiana  Gas 
Company  for  Paragould,  Arkansas  to  be 
effective  June  1,  1994.  Texas  Eastern 
states  that  it  posted  the  capacity  release 
transaction  on  the  LINK  System  in 
accordance  with  Section  3.14  of  Texas 
Easterns  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1. 

The  tariff  sheets  are  proposed  to  be 
effective  June  1, 1994,  the  effective  date 
of  the  permanent  capacity  release  from 
Arkansas-Louisiana  Gas  Company  for 
Beebe  and  Cabot  to  Arkansas-Louisiana 
Gas  Company  for  Paragould,  Arkansas. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  to  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  arid  Procedure.  All  such 
motions  or  protests  should  be  filed  on 


or  before  September  2,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli, 
Secretary 
jFR  Doc.  94-21577  Filed  8-30-94;  8:45  am] 
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[Docket  No.  GT94-61-000] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Filing  of  Refund  Report 

August  26,  1994. 

Take  notice  that  on  August  10.  1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  filed^  refund  report  of 
a  flow  through  of  stranded  Account  858 
cost  refunds  it  received  from 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  and  from  Natural 
Gas  Pipeline  Company  of  America 
(Natural).  The  filing  is  pursuant  to 
Section  15.2(D)  of  the  General  Terms 
and  Conditions  of  Texas  Eastern's  FERC 
Gas  Tariff  Sixth  Revised  Volume  No.  1. 

Texas  Eastern  states  that  pursuant  to 
Section  15.2(D),  the  refunds  are  being 
flowed  through  on  the  basis  of  each 
customer's  charges  under  the  applicable 
Stranded  858  Costs  filings  in  Docket 
Nos.  RP93-204,  RP94-99  and  RP94-192 
covering  the  periods,  June  1, 1993,- 
through  August  31, 1993,  September  1, 

1993,  through  November  30, 1993,  and 
December  1, 1993,  through  February  28, 

1994,  respectively.  For  such  periods, 
Texas  Eastern  states  that  it  received 
from  Tnnsco  and  Natural  principal 
amounts  totaling  $177,401.53  and  an 
interest  of  $3,838.21.  Texas  Eastern  has 
included  in  the  amounts  flowed  through 
additional  interest  of  $1,020.48  covering 
the  period  of  refund  receipt  to  the 
refund  date,  August  10, 1994. 

Texas  Eastern  states  that  a  copy  of  the 
refund  summary  schedule  and  detailed 
calculations  were  sent  to  each  of  Texas 
Eastern's  affected  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  2, 1994. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceedings.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  inspection. 

Lois  D.  Casheli, 

Secretary. 

jFR  Doc.  94-21556  Filed  8-30-94:  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6062-3] 

Proposed  DeMinimis  Settlement  Under 
Section  122(g)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act;  in  the 
Matter  of  Thermo-Chem,  Inc. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Request  for  public  comment. 

SUMMARY:  Notice  of  De  Minimis 
Settlement:  in  acco'-dance  with  Section 
122(i)(l)  of  the  Compiehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA"),  notice  is  hereby  given  of  a 
deminimis  settlement  concerning  past 
and  estimated  future  response  actions  at 
the  Thermo-Chem,  Inc.  Site  in 
Muskegon,  Michigan.  U.S.  EPA  Region 
5  has  submitted  the  proposed  agreement 
to  the  U.S.  Department  of  Justice  for 
review  concurrent  with  this  request  for 
public  comment.  This  settlement  will 
not  be  finalized  until  the  approval 
process  set  forth  in  Section  122(g)(4)  of 
CERCLA  has  been  completed. 
DATES:  Comments  must  be  provided  on 
or  before  October  3, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  Mail 
Code  MFA-IOJ,  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604,  and 
should  refer  to:  In  the  Matter  of  Thermo- 
Chem,  Inc.,  Docket  No.  V-VV-94-C-246. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ignacio  L.  Arrazola,  Mail  Code  CS-29A, 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

SUPPLEMENTARY  INFORMATION:  The 
following  parties  executed  binding 
certifications  of  their  consent  to 
participate  in  the  settlement:  3-M 
Company;  Acme  Belt  Recoating,  Inc.; 
Aero-Motive  Company;  Addison 
Products  Company;  Akemi  Plastics: 
Aker  Plastics  Company.  Inc.;  Albion 


Industries  Inc.;  American  Bumper  & 
Mfg.  Col;  Amway  Corporation; 
Anderson  Development  Co.;  Arkwright 
Incorporated;  Armstrong  International, 
Inc.;  Battle  Creek  Enquirer;  United 
Dominion  Industries,  Inc.;  Bissel  Inc.; 
Brammal,  Inc.;  Browning-Ferris 
Industries  of  Michigan,  Inc.  and 
Browning-Ferriss  Industries  Chemical 
Services;  Inc.;  Burwood  Products 
Company;  Paulstra  CRC  Corporation; 
Temrac  Company,  Inc.;  Challenge 
Machinery  Company;  Chrysler 
Corporation;  RHI  Holdings.  Inc.; 
Teledyne  Continental  Motors— GPD; 
Dana  Printing  Corporation;  L.A.  Darling 
Company;  Pratt  &  Lambert,  Inc.:  Die 
Casting  Corporation;  Difco  Laboratories 
Incorporated;  The  Scott  Fetzer 
Company;  Blackmer;  Dresser  Industries; 
East  Shore  Chemical  Fetzer  Company; 
Blackmer;  Dresser  Industries;  East  Shore 
Chemical  Company  and  Appleton 
Papers  Inc.;  Eaton  Corporation;  The 
Egyptian  Lacquer  Mfg.  Inc.;  Eli  Lilly  and 
Company;  Enamelite  Industries,  Inc.; 
Ermanco  Incorporated;  Paramount 
Communications  Inc.;  Gelman  Sciences. 
Inc.;  General  Aluminum  Products.  Inc. 
d.b.a  Care  Free  Aluminum  Products. 
Inc.;  GPM  Industries,  Inc.:  GM  Engine 
Division,  General  Motors;  Grand  Rapids 
Label  Company,  Grand  Transformers, 
Inc.;  Great  Lakes  Plating;  Gridcraft,  Inc.; 
Hanchett  Manufacturing  Inc.;  Haven- 
Busch  Company;  Haviland  Products, 
Co.;  Heath  Company;  HomeCrest 
Corporation;  Howard  Miller  Clock 
Company;  Hughes  Engraving-Plainwell, 
Inc.;  Indiana  Pressed  Steel,  Division  of 
General  Cable  Corporation;  Irwin 
Seating  Company;  ITT  Automotive; 
Batts,  Inc.;  Warren-Rool  Corporation; 
Freedom  Forge  Corporation:  CHF 
Industries;  Kewaunee  Scientific 
Equipment.  Corporation;  Kellog 
Company;  Keyes-Davis  Company; 
Knape  Ind.  Inc.;  Kux  Manufacturing 
Company;  Lamina,  Inc.;  Harrow 
Products.  Inc.;  Lorin  Industries;  , 

McNaughton  &  Gunn.  Inc.;  Morse- 
Hemco  Corporation;  Michigan  Spring 
Company;  Precision  Products  Group, 
Inc.;  Thermo-O-Disc,  Inc.;  Mitchell 
Corporation  of  Owas.so;  Modem  Plastics 
Corporation  Monsanto  Chemical 
Company  The  Muskegon  Chronicle; 
Spalding  &  Evenflo  Companies,  Inc.;  NL 
Industries,  Inc.;  Normic  Industries; 
Panel  Processing  of  Coldwaler,  Inc.; 
Owens-Illinois,  Inc.;  ABC  Industries, 
Inc.;  Plastic  Composites  Corporation; 
Plasti-Kote  Company,  Inc.;  Port  City 
Machine  &  Tool  Co.,  Machinery 
Division;  Potlatch  Corporation; 
Precision  Heat  Treating  Corporation; 
Progre.ssive  Dynamics,  Inc.  RAP 
Products,  Inc.;  RB  &  W  Corporation: 
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Ralston  Foods.  Inc.;  REHAU 
Incorporated;  Reliance  Finishing;  QBA- 
GEIGY  Corporation;  Rinker  Boat  Co.. 
Inc.;  Smithkline  Beecham  Corporation; 
Ameriwood  Industries;  Scott  Paper 
Company;  Metalworks  Inc.;  Seibert- 
Oxidermo.  Inc.;  Busak  +  Shamban.  Inc.; 
A.E.  Staley  Manufacturing  Company; 
Burgess-Norton  Mfg.  Co.  division  of 
Amsted  Industries  Incorporated; 
Integrated  Metal  Technology  f/k/a/  Star 
Industries;  Sequa  Corporation  f/k/a  Sun 
Chemical  Corporation;  Laidlaw 
Environmental  Sen'ice  (\VT);  Teleflex 
Incorporated;  Tokheim  Corporation; 
Ulrich  Chemical,  Inc.;  Upjohn 
Company;  Emhart  Industries,  Inc.; 
Ypsilanti  Press;  Holland  Transplanter 
Co.;  Marshall  Brass  Company;  and  R.R. 
Donnelley  &  Sons  Company. 

These  parties  will  pay  approximately 
57.000,000  in  settlement  payments  for 
response  costs  related  to  the  Tbermo- 
Chem.  Inc.  Site,  if  the  United  States 
Environment  Protection  Agency, 
determines  that  it  will  not  withdraw  or 
withhold  its  consent  to  the  proposed 
settlement  after  consideration  of 
comments  submitted  pursuant  to  this 
notice. 

U.S.  EPA  may  enter  into  this 
settlement  under  the  authority  of 
Section  122(g)  of  CERCLA.  Section 
122(g)  authorizes  deminimis  settlements 
with  potentially  responsible  parties 
("PRPs")  that  contributed  hazardous 
substances  to  a  site  where  those 
contributions  were  small  and  where  the 
toxicity  of  the  substances  contributed  is 
not  significantly  different  from  the  other 
substances  brought  to  the  site.  Pursuant 
to  this  authority,  the  agreement 
proposes  to  settle  with  parties  who  are 
responsible  for  less  than  1%  of  the  total 
volume  of  hazardous  substances  sent  to 
the  site.  Settling  deminimis  PRPs  will  be 
required  to  pay  their  fair  share  of  the 
past  and  estimated  future  response  costs 
at  the  site  based  on  a  payment  of  $14.60 
per  gallon  of  hazardous  substances  that 
the  party  contributed  to  the  Site.  The 
settlement  payment  amount  includes  a 
premium  of  125%  against  estimated 
future  response  costs  to  account  for 
potential  cost  overruns,  the  potential  for 
failure  of  the  remedies  selected  to  clean 
up  the  site,  and  other  risks. 

A  copy  of  the  proposed  administrative 
order  on  consent  and  additiorial 
background  information  relating  to  the 
settlement,  including  a  list  of  parties  to 
the  settlement,  are  available  for  review 
and  may  be  obtained  in  person  or  by 
mail  from  Ignacio  L.  Arrazola,  Mail 
Code  CS-29A.  U.S.  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

The  U.S.  Environmental  Protection 
Agency  will  receive  written  comments 


relating  to  this  settlement  for  thirty  days 
from  the  date  of  publication  of  this 
notice. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  as  amended.  42  U.S.C 
Sections  9601  et  seq. 
Jo  Lynn  Traub. 

Acting  Direc4or.  Waste  Management  Division. 
(FR  Doc.  94-21401  Filed  8-31-94:  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

Policy  Statement  With  Request  for 
Public  Comment  Regarding  Duration 
of  Competition  Orders  and  Request  for 
Public  Comment  Regarding  Duration 
of  Consumer  Protection  Orders 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  policy  statement  and 
request  for  public  comment. 

SUMMARY:  This  notice  describes  the 
Federal  Trade  Commission's  policies 
regarding  the  duration  of  future  and 
existing  administrative  and  federal 
district  court  cease  and  desist  orders  in 
competition  matters.  Under  the  Policy 
Statement,  which  became  effective  July 
22. 1994.  the  Commission  will  presume 
that  core  injunctive  provisions  in  future 
competition  orders  should  terminate 
automatically  ("sunset")  after  twenty 
years.  The  Commission  will  also 
presume  that  all  supplemental 
provisions  in  future  competition  orders 
should  sunset  after  no  more  than  ten 
years.  In  addition,  the  Statement 
articulates  the  Commission's  policy 
determination  to  apply,  in  the  context  of 
petitions  to  reopen  and  modify  existing 
administrative  competition  orders,  a 
rebuttable  presumption  that  the  public 
interest  warrants  terminating  orders  that 
have  been  in  force  for  more  than  twenty 
years. 

The  Commission  adopted  these 
policies  because  it  concluded  that 
permitting  competition  order  provisions 
to  continue  indefinitely  would  not  serve 
the  public  interest.  Although  these 
policies  are  already  in  effect,  the 
Commission  is  soliciting  comment  from 
interested  persons.  The  Commission  is 
also  soliciting  comment  on  adopting 
policies  affecting  the  duration  of 
administrative  and  court  orders  entered 
in  consumer  protection  matters. 
DATES:  Comments  will  be  received  until 
November  4,  1994. 

ADDRESSES:  Comments  should  be  sent  to 
tlie  Secretary,  Federal  Trade 
Commission.  Sixth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  2Q5H0.  Comments  will 


be  entered  on  the  public  record  of  the 
Commission  and  will  be  available  for 
public  inspection  in  Room  130  during 
the  hours  of  9  a.m.  until  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  S.  Clark.  Secretary,  Federal 
Trade  Commission.  (202)  326-2514; 
Daniel  P.  Ducore.  Assistant  Director  for 
Compliance,  Bureau  of  Competition, 
(202)326-2526;  or  Dean  C.  Graybill, 
Associate  Director  for  Enforcement. 
Bureau  of  Consumer  Protection.  (202) 
326-3284. 

SUPPLEMENTARY  INFORMATION:  Existing 
Commission  policy  in  competition  cases 
has  been  to  seek  injunctive  relief  in 
administrative  and  court  cases  for 
different  durations,  depending  on  the 
type  of  order  provisions  involved. 
Typically,  core  injunctive  provisions 
have  been  perpetual  in  duration. 
Supplemental  provisions  have  usually 
been  Ihnited  in  duration. 

The  Commission  has  concluded  that 
competition  orders  ordinarily  fulfill 
their  remedial  purposes  within  twenty 
years  and  that  the  findings  on  which 
they  are  based  should  not  be  presumed 
to  continue  for  a  longer  period  of  time. 
Accordingly,  the  Commission  has 
issued  the  following  Policy  Statement 
adopting  a  presumption  that  future  FTC 
competition  Orders  should  terminate  (or 
"sunset")  automatically  within  a 
prescribed  number  of  years  after  the 
order  has  become  final.  In  addition,  the 
Statement  provides  that,  in  the  context 
of  petitions  to  reopen  and  modify 
existing  competition  orders,  the 
Commission  will  apply  a  rebuttable 
presumption  that  the  public  interest 
warrants  setting  aside  competition 
orders  that  are  more  than  20  years  old. 
Petitions  to  sunset  orders  under  the 
20  year  presumption  should  comply     _ 
with  the  procedures  set  forth  in  §2.51 
of  the  Commission's  rules  of  pptictice,  16 
CFR  2.51.  The  petition  should  contain 
an  affidavit,  signed  by  an  officer  or 
director  of  the  respondent,  stating  that 
the  respondent  is  in  compliance  with  ' 
the  order. 

Rebuttal  to  the  presumption  will  be 
narrowly  circumscribed  to  conserve 
Commission  resources  and  to  ensure 
fairness  to  all  petitioners.  In  general,  the 
Commission  does  not  contemplate  an 
extensive  review  of  each  petition  relying 
on  this  presumption  beyond 
information  presented  in  the  petition, 
contained  in  the  Commission's  files, 
and  received  in  response  to  the  request 
for  public  comment  that  is  part  of  the 
Commission's  order  reopening 
procedures.  If,  however,  public 
comments,  the  Commissions 
experience  in  enforcing  the  ordui ,  an 
ongoing  antitru.st  investigation  of  the 


petitioner  or  the  industry  in  which  the 
petitioner  competes  at  the  Commission 
or  the  Department  of  Justice,  or  other 
readily  available  information  raises 
substantial  concerns  about  whether  the 
public  interest  warrants  retaining  the 
order,  such  further  review  will  be 
conducted  as  is  necessary  to  determine 
whether  the  public  interest  is  best 
ser\'ed  by  setting  aside  the  order, 
modifying  it.  or  retaining  it  as  written. 
The  Commission  anticipates  that,  absent 
extraordinary  circumstances,  the  basis 
for  rebutting  the  presumption  will  be 
information  that  the  petitioner  under 
the  order  has  engaged  in  recidivist 
conduct.  Thus,  for  example,  the 
Commission  may  deny  a  petition  based 
on  this  presumption  (1)  if  the 
respondent  has  been  foimd  to  have  been 
in  violation  of  the  order  or  has  been 
found  to  have  engaged  in  conduct  that 
would  violate  the  order  vdthin  the  past 
twenty  years;  or  (2)  if.  at  the  time  of  the 
petition,  the  Commission  is 
investigating  whether  the  petitioner  has 
violated  the  order.  If  the  Commission 
denies  a  respondent's  petition  to  sunset 
an  order  because  it  does  not  meet  these 
standards,  the  respondent  may  petition 
again  after  the  Commission  closes  the 
investigation  of  a  possible  order 
violation  without  initiating  enforcement 
action  against  the  petitioner  or  after  the 
respondent  establishes  a  record  of 
compliance  with  the  order. 
-  The  Policy  Statement  is  an  exercise  of 
the  Cornmission's  discretion.  It  does  not 
change  the  standards  for  reopening  and 
modifying  Commission  orders  that  are 
not  within  the  scop>e  of  this  Policy 
Statement.  See  15  U.S.C.  45(b);  16  CFR 
2.51;  Louisiana-Pacific  Corp.,  Docket 
No.  C-2956,  Letter  to  John  C.  Hart  (June 
5, 1986).  at  4;  Hospital  Corporation  of 
America,  Docket  No.  C-9161.  Letter  to 
Peter  J.  Nickles,  Esq.  (November  27, 
1987).  at  3:  Damon  Corp.,  Docket  No.  C- 
2916,  Letter  to  Joel  E.  Hofbnan.  Esq. 
(March  29, 1983),  at  2  [1979-83  Transfer 
Binder]  FTC  Complaints  &  Orders  (CCH) 
122,007  at  22,585. 

The  Commission's  present  policy 
regarding  the  duration  and  termination 
of  consumer  protection  orders  is  that 
core  provisions  in  consumer  protection 
cases  generally  continue  in  effect 
indefinitely  and  that  supplemental 
provisions  terminate  after  a  specified 
period  of  time.  The  Commission  solicits 
comment  on  whether  to  limit  the 
duration  of  consumer  protection  orders, 
and.  if  so,  whether  to  adopt 
presumptions  similar  to  those  it  has 
adopted  for  competition  orders  or  an 
alternative  approach.  In  addressing  this 
issue,  commenters  are  encouraged  to 
address  whether  core  provisions  in 
consumer  protection  orders  ordinarily 


will  have  served  their  remedial 
purposes  within  a  specified  time  period, 
as  the  Commission  has  concluded  for 
competition  orders,  or  whether  factors 
unique  to  consumer  protection  orders 
may  militate  against  adopting  a  similar 
(orany)«unset  policy. 

The  Commission  invites  comment  on 
the  issues  discussed  in  this  notice,  in 
the  Policy  Statement  and  in  the  separate 
statements  of  Commissioner  Azcuenaga 
and  Commissioner  Owen.  Commenters 
should  specify  whether  their  comments 
pertain  to  competition  or  consumer 
protection  orders. 

Statement  of  Policy  With  Respect  to 
Duration  of  Competition  Orders  and 
Statement  of  Intention  to  Solicit  Public 
Comment  With  Respect  to  Duration  of 
Consumer  Protection  Orders 

July  22. 1994. 

The  Commission  is  issuing  this 
statement  to  describe  the  policies  that  it 
has  determined  to  implement  with 
respect  to  the  duration  of  competition 
orders ii.e..  orders  dealing  with  "unfair 
methods  of  competition"),  and  to 
announce  its  intention  to  solicit  public 
ruDmment  on  the  policies  that  it 
currently  follows  with  respect  to 
consumer  protection  orders  (i.e.,  orders 
dealing  with  "unfair  or  deceptive  acts  or 
practices"). 

Competition  Orders 

The  Commission  considers  that 
injunctive  provisions  in  competition 
orders  perform  two  functions.  First, 
such  provisions  in  both  administrative 
and  federal  district  court  orders  may 
proscribe  future  violations  of  statutor)- 
prohibitions — and  secure  adherence  to 
statutory  requirements — ^including  the 
prohibition  of  unfair  methods  of 
competition  embodied  in  section  5  of 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  45,  and  the  prohibitions  and 
requirements  embodied  in  sections  2.  3. 
7,  7 A.  and  8  of  the  Clayton  Act,  15 
U.S.C.  13, 14, 18,  18a,  19.  Second, 
injunctive  provisions  in  federal  district 
court  competition  orders  may  proscribe 
future  violations  of  existing  Commission 
administrative  orders.  As  a  matter  of 
law,  the  remedial  provisions  of 
Commission  orders  must  bear  a 
reasonable  relationship  to  the  unlawful 
practices  found  to  exist,  and  must  be 
sufficiently  clear  and  precise  to  be 
easily  understood  by  the  respondents  or 
defendants.'  Particular  injunctive  order 
provisions  may  prohibit  both  the 


specific  illegal  practices  alleged  in  the 
associated  complaint  and  "like  and 
related"  practices.^ 

Where  an  injunctive  provision  has 
been  included  in  an  order,  the 
Commission  may  prevail  in  a 
subsequent  enforcement  proceeding 
simply  by  establishing  that  the 
respondent  or  defendant  did  not  comply 
with  the  terms  of  the  provision,  without 
having  to  establish  as  well  that  the 
conduct  prohibited  by  the  provision  is 
illegal,  or  that  the  conduct  required  is 
reasonably  related  to  the  prevention  of 
illegal  practices. 

The  Commission's  po^cies  with 
resjject  to  the  duration  of  antitrust 
orders  have  been  the  subject  of  public 
debate  in  recent  years.^  Under  the 
Commission's  existing  practice. 
Commission  and  federal  court  order 
provisions  that  prohibit  or  require 
particular  types  of  conduct  in  order  to 
prevent  "unfair  methods  of 
competition"  have  different  durations 
depiending  on  their  type.  "Core" 
provisions  prohibit  practices  that  would 
be  unlawful  whether  used  by  parties 
subject  to  the  order  at  issue  or  by  other 
similarly  situated  persons  or  entities.  In 
competition  orders,  there  are  two  types 
of  core  provisions:  (1)  Those  that 
prohibit  perse  illegal  conduct;  and  (2) 
those  that  prohibit  conduct  that  is 
illegal  on  the  basis  of  the  rule  of  re.ason. 
Under  current  policy,  core  injunctive^ 
competition  provisions  typically 
continue  in  force  indefinitely,  and  a 
respondent  bears  the  burden  of 
establishing  (through  a  petition  to 
reopen  and  modify  an  administrative 
order  or  a  motion  to  modify  a  federal 
district  court  order)  that  such  a 
provision  should  be  vacated. 

All  other  injunctive  competition  order 
provisions  may  be  categorized  as 


'  See.  e.g.  FTC  v.  Colgale-Palnwlhie  Co..  380  U.S. 
374.  302-95  (1965):  FTC  v.  NaHonal  Lead  Co..  352 
U.S.  419,  42ft-30  (1957):  FTC  v.  Ruberoid  Cc  343 
US.  470.  473  (1952):  FTC  v.  Cement  Institute.  333 
U.S.  683.  726  (1948);  facob  S/pgc/  Co  v.  FTC.  327 
U.S.  608.611-13(1940). 


•'  See  FTC  v.  Mandel-Bros  .  Inc..  359  US  3«5.  393 
(1059):  Consumers  Ptoducls of  Anferica.  Inc.  v. 
FTC.  400i^.2d  930  (3d  Cir.  1968).  cert,  denied.  393 
U.S.  1088  (1969);  Sliresk  Industries  v.  FTC.  278  F.2d 
337.  343  (7lh  Cir.).  cert,  denied.  364  U.S.  883 
(1960).  For  exampje.  in  fTT  v.  Colgate-Palmoli\-e 
Co..  380  U.S.  374.  395  (1965).  the  Supreme  Coiul 
reviewed  a  Commission  order  that  prohibited  a 
panlcular  advertising  practice  not  only  for  the 
product  at  issue  in  the  case,  but  also  for  any  other 
prodMCt.  The  Court  sustained  the  scope  of  the  order 
provision,  stating  that 

"jTlhe  Commission  is  not  limited  to  prohibiting 
the  illegal  practice  in  the  precise  form  in  which  il 
is  found  to  have  existed  in  the  past."  Itaving  "leen 
caught  violating  the  Act.  respomlents  "must  ex)iect 
some  fencing  in."  • 

Id  at  395.  quoting  FTC  v.  Notional  Lead  Co..  352 
U.S.  at  431,  and  FTC\.  Ruberoid  Co..  343  U.S.  at 
473. 

'  See.  e.g..  Report  of  Section  of  Antitrust  Law  of 
the  American  Bar  Association  on  Sunsetting  of 
Federal  Trade  Commission  Competition  Order 
Provisions  (May  21.  1987)  (hereinafter  Section  of 
Antitrust  l.aw  Report).  . 
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"supplemental"  provisions,''  which  are 
intended  to  prevent  a  respondent  (or 
defendant)  from  repeating  a  lav*r 
violation  or  to  mitigate  the  effects  of 
prior  illegal  conduct.*  There  are  also 
two  types  of  supplemental  provisions: 
(1)  Those  that  prohibit  or  restrict 
conduct  that  would  be  lawful  if  engaged 
in  by  parties  not  subject  to  the  order  at 
issue  (such  as  provisions  in  merger 
cases  that  prohibit  the  respondent  from 
making  certain  acquisitions  in  the  same 
or  related  markets  without  first  securing 
Commission  approval),  and  (2)  those 
that  impose  an  affirmative  obligation 
(such  as  distributing  copies  of 
Commission  orders  to  prescribed 
persons  or  filing  compliance  reports). 
Under  existing  policy,  different  varieties 
of  supplemental  provisions  in 
competition  orders  terminate 
automatically  after  different  prescribed 
periods.  Thus,  prior  approval  provisions 
in  merger  cases  typically  expire  after  ten 
years,^  order  distribution  requirements 
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••The  Commission  may  also  impose  or  seek  types 
of  relief  in  administrative  and  court  orders  that  are 
not  addressed  in  this  statement  because  they  have 
no  further  effect  once  the  actions  they  require  have 
been  taken.  In  administrative  merger  cases,  for 
example,  the  Cofnmission  may  issue  an  order 
imposing  some  form  of  structural  relief,  such  as  the 
divestiture  of  specified  assets.  In  appropriate 
federal  court  competition  cases,  the  Commission 
may  also  seek  the  issuance  of  an  order  requiring  the 
defendants  to  pay  civil  penalties  (for  violating  a 
Commission  administrative  order),  disgorgement,  or 
restitution.  Thus,  consent  decrees  resolving 
allegations  that  two  infant  formula  manufacturers 
had  violated  section  5  of  the  FTC  Act  required  the 
defendants  to  deliver  a  total  of  3.6  million  pounds 
of  intalil  formula  to  the  U.S.  Department  of 
Agriculture.  See  American  Home  Products  Corp. 
and  Mead  Johnson  &  Co..  5  Trade  Reg.  Rptr.  (CCH) 
t  23.209  (D.D.C.  June  16.  1992). 

''This  definition  of  "supplemental  provisions"  for 
both  litigated  and  settled  cases  differs  from  the 
broader  concept  of  "fencing-in"  relief  wrhose  use 
the  federal  courts  have  sustained  in  litigated  cases. 
Thus,  for  example,  in  sustaining  the  Commission 
order  at  iv-.iii'  in  FTC  v.  Cotgale-Palmolive  Co  (see 
note  2.  aiAivo).  the  Supreme  Court  used  the  term 
"fenjcing-in"  to  apply  not  only  to  otherwise  legal 
conduct  but  also  to  any  illegal  conduct  other  than 
"the  illegal  practice  in  the  precise  form  in  which 
it  is  found  to  have  existed  in  the  past."  FTC  v. 
Colgate-Palmolive  Co..  380  U.S.  at  395.  quoting  FTC 
v.  Buberoid  Co..  343  U.S.  at  473. 

■The  Commission  has  determined  that  such 
provisions  will  in  most  cases  have  served  their 
remedial  purposes  after  ten  years,  and  that  "the 
findings  upon  which  such  provisions  are  basetl 
should  not  be  presumed  to  continue  to  exist  for  a 
longer  period  of  time."  Hercules.  Inc..  100  F.T.C. 
531  (1982)  (modifying  order),  .^s  a  consequence,  the 
Commission  has  included — in  almost  all  the  prior 
approval  provisions  it  has  imposed — a  proviso  that 
the  requirement  is  to  terminate  automatically  ten 
years  after  the  order  becomes  effective.  E.g..  The 
Coca<A>la  Company.  Docket  No.  9207  ff  T.C  |une 
13.  1994).  Final  Order  at  2-3;  Olin  Corporation,  113 
F.T.C.  400.  623  (1990).  affd,  986  F.2d  1295  (9th 
Cir),  cert,  denied,  114  S.Ct.  1051  (1993);  The  B.F. 
Goodrich  Company.  110  F.T.C.  207.  366  (1988), 
affd  as  modified  per  stipulation,  Nos.  88-4065  and 
afl-4066  (2d  Cir.  1989);  Hospital  Corporation  of 
America.  106  F.T.C  361.  524  (1985).  affd.  807  F.2d 
1381  (7th  Cir.  1986).  cert,  denied.  107  S.  Ct.  1975 


typically  expire  within  one  to  three 
years,  and  compliance  report 
requirements  usually  expire  within  five 
years. 

Policy  for  Future  Competition  Orders 

The  Commission  has  now  concluded 
that  "core"  injunctive  provisions  in 
competition  orders  ordinarily  will  have 
served  their  remedial  purposes  within 
twenty  years,  and  that  the  findings  upon 
which  such  provisions  are  based  should 
not  be  presumed  to  continue  to  exist  for 
a  longer  period  of  time.  The 
Commission  also  believes  that 
supplemental  provisions  in  competition 
orders  ordinarily  should  terminate 
automatically  after  prescribed  periods 
that  do  not  exceed  ten  years.  Therefore, 
the  Commission  has  determined  to 
adopt  the  presumptions  (1)  that  all 
future  core  competition  order  provisions 
should  terminate  automatically  after 
twenty  years;  and  (2)  that  all  future 
supplemental  competition  order 
provisions  should  terminate 
automatically  after  no  more  than  ten 
years,^ 

The  Commission  recognizes  that,  in 
1979,  the  Antitrust  Division  determined 
to  stop  seeking  perpetual  conduct 
decrees,  and  instead  to  include  ten  year 
automatic  termination  clauses  for  all 
decrees,  including  "core"  provisions,* 
The  Commission  concurs  with  the 
concept  of  automatic  termination  for 
both  core  and  supplemental  competition 
order  provisions,  but  also  believes  that 
core  provisions  in  Commission  cases 
presumptively  should  last  more  than  ten 
years.  The  Commission,  unlike  the 
Antitrust  Division,  has  no  criminal 
enforcement  authority  and  thus  cannot 
present  the  same  deterrence  threat  to 
potential  recidivists  whose  orders  have 
expired.^  The  Division  can  secure 


(1987):  Columbia  Healthcare  Corporation,  elal.. 
Docket  No.  C-3505  (consent  order)  ()uly  5,  1994). 
at  7:  Kiwi  Brands,  Inc.,  et  al..  File  No.  921  0O23 
(consent  order)  (placed  on  public  record  on  )une  30, 
1994).  at  8-9;  MidCon  Corporation,  107  F.T.C.  48, 
58  (1986)  (consent  order);  but  see  Columbian 
Enterprises,  Inc.,  106  F,T.C.  551,  554  (1985) 
(consent  order)  (five  years). 

'With  respect  to  supplemental  provisions,  the 
time  period  is  characterized  as  "no  more  than  ten 
years"  in  order  to  cover  the  range  of  time  periods 
currently  used  for  supplemental  provisions.  The 
Commission  does  not  intend  to  change,  in  general, 
the  expiration  periods  for  particular  types  of 
supplemental  provisions. 

"All  federal  district  court  decrees  secured  by  the 
Antitrust  Division  consequently  include  the 
follow ijig  provision; 

This  Final  judgment  shall  expire  ten  (10)  years 
from  the  date  of  entry. 

'•Where  a  recidivist's  order  has  lapsed,  the 
Commission  could  request  the  Justice  Department 
to  commence  a  criminal  enforcement  action  .igainst 
the  new  violation.  Where  a  Commission  order 
issued  pursuant  to  the  FTX!;  Act  is  in  effect,  the 
Commission  may  file  a  federal  court  action  seeking 


substantial  criminal  penalties  for 
Sherman  Act  violations — whether  or  not 
it  already  has  an  order  in  place — 
including  large  fines  *o  and  prison  terms 
of  up  to  three  years.  The  only  penalties 
directly  available  to  the  Commission  are 
those  that  can  be  obtained  for  violations 
of  existing  orders."  Thus,  the  calculus 
involved  in  weighing  the  maintenance 
of  order  enforcement  options  against  the 
burden  of  extended  order  duration  is 
different  for  the  two  agencies.'^ 

Policy  for  Existing  Competition  Orders 

The  Commission  has  also  considered 
whether  to  emulate  the  1981-1984 
review  of  existing  orders  conducted  by 
the  Antitrust  Division.  During  that 
period,  the  Division  reviewed  400  of  its 
outstanding  decrees  to  identify 
candidates  for  termination,  and  moved 
to  terminate  or  modify  22  judgments.'^ 
With  respect  to  Commission  orders,  the 


civil  penalties  for  violations  of  the  order,  provided 
that  the  Commission  first  notifies  the  Department 
of  Justice  and  the  Department  decides  not  to  [ile  the 
action  itself,  15  U.S.C.  45(/).  56(a).  Where  a 
Commission  order  issued  pursuant  to  the  Clayton 
Act  is  in  effect,  the  Commission  may  request  the 
Department  to  file  a  federal  court  action  on  its 
behalf  seeking  civil  penalties  for  violations  of  the 
order.  15  U.S.C.  21(/).  Where  a  federal  court  order 
issued  at  the  behest  of  the  Commission  is  in  effect, 
the  Commission  may  itself  commence  a  civil 
contempt  proceeding  against  a  defendant  who 
violates  the  order,  or  can  request  the  Department  to 
seek  criminal  contempt.  15  U.S.C  56(b). 

'"Effective  November  16.  1990,  the  maximum 
fines  for  Sherman  Act  violations  increased  to  the 
greatest  of  (1)  S350.O0O  (for  individuals)  or  SIO    . 
million  (for  corporations);  (2)  twice  the  pecuniary 
gain  the  individual  or  corporation  involved  derived 
from  the  crime;  or  (3)  twice  the  pecuniary  loss 
caused  to  the  victims  of  the  crime. 

"Under  15  U.S.C.  iea(g)(l).  however,  the 
Commission  can  request  the  Department  to  file  a 
federal  court  action  on  its  behalf  seeking  civil 
penalties  for  violations  of  the  pre-merger 
notification  provisions  in  setiion  7A  of  the  Clayton 
Act. 

'^The  Commission  has  secured  substantial  civil 
penalties  for  violations  of  some  conduct  orders  that 
occurred  a  significant  period  of  time  after  the  orders 
themselves  were  issued.  See  United  States  v.  Phelps 
Dodge.  78  CIV  4479  (S.D.N. Y.  1982)  (the 
Commission  obtained  S1.4  million  in  civil  penalties 
for  violation  of  a  1936  price-fixing  order  in  National 
Electrical  Manufacturers  Association.  24  F.T.C  306 
(1936));  FTCv.  United  States  Steel  Corp..  H-77- 
1501  (S.D.  Tex.  1980)  (the  court  ordered  civil 
penalties  of  $440,000  for  violation  of  a  price-fixing 
order  issued  by  the  Commission  in  American  Iron 
and  Steel  Institute.  48  F.T.C  123  (19511);  F.T.C.  v, 
foseph  Dixon  Crucible.  C80-700  (N.D.  Ohio,  1982) 
(the  Commission  obtained  S75,000  in  civil  penalties 
and  $525,000  in  consumer  redress  for  violation  of 
the  price-fixing  order  in  American  Crayon  Co.,  26 
F.T.C.  604  (1938)).  In  two  other  crayon  matters,  the 
Commission  secured  Sl.2  million  in  restitution 
through  the  acceptance  of  new  consent  orders, 
instead  of  seeking  civil  penalties  under  the  older 
order.  Binnev  &  Smith,  Inc..  96  F.T.C  625  (1980); 
Milton  Bradley  Co.,  96  F.T.C  638  (1980). 

''Section  of  Antitrust  Law  Report  at  31.  citing 
Department  of  justice  Press  Release  Accompanying 
Statement  of  Policy  by  the  Antitrust  Division 
Regarding  Enforcement  and  Review  of  Permanent 
Injunctions  Entered  in  (kivprnmcnt  Antitrust  Cases 
[April  27,  1984).  al  3. 


Section  of  Antitrust  Law  of  the 
American  Bar  Association 
recommended  in  1987: 

Given  the  large  number  of  outstanding 
Commission  orders,  we  believe,  based 
on  the  Justice  Department's  experience, 
that  the  burden  of  a  sua  sponfe  review 
of  the  Commission's  orders  may  well 
outweigh  any  corresponding  benefit.''* 

Based  on  the  Antitrust  Division's 
experience,  and  as  a  consequence  of 
resource  constraints,  the  Commission 
believes  that  a  comprehensive  review  of 
its  existing  orders  would  not  be  feasible 
or  desirable.  The  Commission  has, 
however,  determined  to  amend  its  '* 
approach  to  petitions  to  reopen  and 
modify  existing  competition  orders  in  a 
manner  consistent  with  the  two 
presumptions  described  above.  Section 
5(b)  of  the  Federal  Trade  Commission 
Act,  15  \2S.C.  45(b).  provides  that  the 
Commission  shall  reopen  an  order  to 
consider  whether  it  should  be  modified 
if  the  respondent  "makes  a  satisfactory 
showing  that  changed  conditions  of  law 
or  fact"  so  require,  A  satisfactory 
showing  sufficient  to  require  reopeniag 
is  made  when  a  request  to  reopen 
identifies  significant  changes  in 
circumstances  and  shows  that  the 
changes  eliminate  the  need  for  the  order 
or  make  continued  application  of  the 
order  inequitable  or  harmful  to 
competition,'-''  If  the  Commission 
determines  that  the  petitioner  has  made 
the  necessary  showing,  the  Commission 
must  reopen  the  order  to  consider 
whether  modification  is  required  and,  if 
so,  the  nature  and  extent  of  the 
modification. 

Section  5(b)  also  provides  that  the 
Commission  may  modif}'  an  order 
when — although  changed  circumstances 
would  not  require  reopening — the 
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'■■Section  of  Antilcust  Law  Report  at  31-32,  The 
Section  noted  that  after  the  order  termination 
project,  the  Division  had  determined  to  rely  on 
defendants  to  bring  to  its  attention  decrees  that  are 
not  operating  in  the  public  interest,  rather  than  to 
attempt  to  identify  such  orders  on  the  Division's 
own  initiative. 

Id.  at  32. 

"  S.  Rep.  No.  96-500,  96lh  Cong..  2d  Sess.  9 
(1979)  (significant  changes  or  changes  causing 
unfair  disadvantage):  Service  Corporation 
International.  Docket  No.  9071  (May  12, 1994).  at 
2;  Tarra  Hall  Clothes,  Inc.,  Docket  No.  G-2797 
(October  27, 1992),  at  4:  Louisiana-Pacific  Corp.. 
Docket  No.  C-2956.  Letter  to  John  C  ffart  (June  5. 
1986).  at  4  (unpublished)  ("Hart  Letter"):  .see  also 
United  States  v.  Louisiana-Pacific  Corp..  967  F.2d 
1372,  1376-77  (9th  Cir.  1992)  ('A  decision  to 
reopen  thus  does  not  necessarily  entail  a  decision 
to  modify  the  order.  Reopening  may  occur  even 
where  the  petition  itself  does  not  plead  facts 
re<iuiring  modification.").  The  petitioner's  burden  is 
not  a  light  one  in  view  of  the  public  insrres)  in 
repo.se  and  the  finality  of  Commission  orders.  See 
Federated  Department  Stores.  IrK.  v.  Moitie.  425 
U.S.  394  (1981)  (strong  public  interest 
considerations  support  repose  and  finality). 


Commission  determines  that  the  public 
interest  so  requires.  Respondents 
therefore  may  demonstrate  in  petitions 
to  reopen  how  the  public  interest 
warrants  the  requested  modification.'*- 
In  such  a  case,  the  Commission  will 
balance  the  reasons  favoring  the 
requested  modification  against  any 
reasons  not  to  make  the  modification,'^ 
The  Commission  also  will  consider 
whether  the  particular  modification 
sought  is  appropriate  to  remedy  the 
identified  harm,"* 

The  Commission  has  now  determined 
that,  when  a  petition  to  reopen  and 
modify  a  competition  order  is  filed 
twenty  years  or  more  after  the  order 
initially  became  final,  the  Commission 
will  presume  that  the  public  interest 
requires  reopening  and  setting  aside  the 
order  in  its  entirety, '■*  Throu^  this 
approach,  the  Commission  expects  to  be 
apprised  of  the  orders  twenty  years  old 
or  older  that  warrant  modification. 

In  sum,  effective  July  22, 1994,  the 
Commission  is  establishing  the 
follow  ing  two  presumptions  for 
application  prospectively  to  new 
competition  orders:  (1)  All  core 
competition  order  provisions  should 
terminate  automatically  after  twenty 
years,  and  (2)  all  supplemental 
competition  order  provisions  should 
terminate  automatically  after  no  more 
than  ten  years.  Further",  also  effective 
July  22,  1994.  the  Commission  will 
presume,  in  the  context  of  petitions  to 
reopen  and  modif>'  existing  orders,  that 
the  public  interest  requires  setting  aside 
orders  in  effect  for  more  than  twenty 
years. 

Although  these  policies  are  effective 
July  22.  1994.  the  Commission  intends 
to  issue  within  thirty  days  a  Federal 
Register  notice  describing  them  more 
fully  and  soliciting  public  comment  on 
them. 

Consumer  Protection  Orders 

The  Commission's  policies  with 
respect  to  consumer  protection  orders 
have  not  been  the  subject  of  pubUc 
debate.  The  Commission  intends  to 
include  in  the  Federal  Register  notice 
an  invitation  for  public  comment 


"•Hart  Letter  at  5;  16  CFR  2.51  (1994). 

"Damon  Corp..  Docket  No.  C-2916.  Letter  to  Joel 
E.  Hoffman.  Esq.  (March  29.  1983).  at  2  (1979-83 
Transfer  Binder]  FTC  Complaints  &  Orders  (CCH) 
1  22.007  at  22.585  ("DamoD  Utter "). 

'"Damon  Letter  at  4. 

'"Rebulta)  to  this  presumption  will  be  narrowly 
circumscribed  in  order  to  conserve  staff  resources 
and  to  ensure  fairness  to  all  petitioners.  It  is  not 
contemplated  that  CotnmL<;sion  staff  will  conduct 
extensive  investigation  beyond  information  gleaned 
from  the  petition  it.self  and  from  public  comment. 
Moreover,  rebuttal  to  this  presumption  largely  will 
be  limited  to  whether  there  is  evidence  that  the 
petitioner  under  order  has  engaged  in  recidivist 
conduct. 


concerning  Commission  policies 
affecting  the  duration  of  con.sumer 
protection  orders. 

By  direction  of  the  Commission, 
Commissioner  Azcuenaga  concurring  in  a 
.separate  statement,  and  Commissioner  Owen 
concurring  in  part  and-dissenting  in  part  in 
a  separate  statement.-" 
Donald  S.  Oark. 
Secretory. 

Separate  Statement  of  Commissioner 
Mary  L.  .Azcuenaga  on  Sunset  Policy 

The  Commission  today  announces  the 
adoption  of  a  policy  presumptively  to 
sunset  in  future  competition  orders  core 
provisions  (provisions  that  now  are 
perpetual)  twenty  years  from  the 
effective  date  of  each  such  order,'  The 
new  sunset  poHcy  is  a  significant  step 
in  the  right  direction,  but  it  does  not  go 
far  enough.  In  my  view,  the  Commi.ssion 
should  apply  a  sunsjet  policy  to  all  its 
administrative  orders,  both  competition 
orders  and  consumer  protection  orders 
and  new  orders  and  existing  orders. 
Instead  of  crafting  the  new  policy  in 
terms  of  presumption.s,  which  invite 
costly  individual  determinations  and 
potentially  disparate  treatment.  I  would 
apply  the  sunset  policy  absolutely  apd 
across  the  board,  and  I  would  do  so 
now. 

Duration  of  Commission  Ordeis 

Becau.se  of  the  continuing  value  of  the 
Commission's  older  orders.-  the 
Commission's  record  of  obtaining  civil 
penalties  for  violations  of  longstanding 
orders,  and  the  substantial  re.sources 
that  go  into  obtaining  orders,  I  believe 
that  Commi.ssion  orders  should  remain 
effective  for  a  reasonably  long  period  of 
time,  I  have  suggested  that  imposing  a 
term  of  thirty  years  on  all  Commission 


*'ComRiissionerOwen  votf«l  in  ihe.ifnmialive, 
but  dissented  as  to  (i)  approving  the  presumption 
thai  all  core  order  provi.sions  in  competition  matters 
should  terminate  automatically  after  livenlv  vears. 
and  (ii)  approving  the  presumption  that  when  a 
petition  to  reopen  and  modify  a  comjietition  orilor 
is  filed  twenty  or  more  years  after  the  nni.-r  initially 
became  final,  the  public  intereM  favors  ^.'litu;  aside 
the  order  in  its  entirety.  In  each  case,  sh.-  l.i\iirs  a 
Ion  year  term, 

'  The  Commission  already  siins<'ls  .so-callci* 
fencing-in  provisions  in  both  comi>ptiiion  and 
consumer  protection  orders,  usually  within  ten 
years  or  less  from  the  effective  d.)te  of  the  order, 
and  affirmative  oblig<)lion.<(  in  merRpr  orders 
(divestiture  and  prior  approval  claust-s)  also^nd 
within  ten  years.  The  new  sunset  policy  would 
change  the  duration  of  injunctive  provisions  t.hat 
remain  in  conduct  orders  after  fencing-in  provisiuns- 
ha\e  expired. 

-  For  e.\ample.  as  noted  in  the  Sr.ilcmeni  nf  Policy 
with  Respect  to  Duration  of  Com[)eti!irin  Orders  and 
Statement  of  Intention  To  Solicit  Public  Comment 
with  Respect  to  Duration  of  Consumer  Protoctinn 
Orders  ("Statement  of  Policy"),  the  c:ommi.ssion  has 
obtained  civil  penalties  in  a  niimtier  of  cases  2(^ 
46  years  after  the  orders  were  issued.  See  Statement 
of  P(ilicyat6n.l2. 
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orders  would  be  appropriate,  while 
acltnowledging  that  other  periods  of 
time  also  might  be  defensible. ^  Any 
number  of  years  is  necessarily  arbitrary, 
and  I  have  no  monopoly  on  wisdom  in 
choosing  the  sunset  period.  Anything 
longer  than  thirty  years  scarcely  seems 
worth  the  effort  of  adopting  a  new 
policy,  and  anything  less  than  twenty 
seems  to  me  clearly  too  short.  The 
twenty-year  sunset  adopted  by  the 
Commission  today  in  its  Statement  of 
Policy  is  a  long  time  for  people  and  for 
businesses,  and  to  me  it  seems  entirely 
appropriate. 

Although  some  have  encouraged  the 
Commission  to  choose  a  shorter  period, 
such  as  ten  years,  those  most  likely  to 
take  this  position  are  those  who  are 
subjeit  to  Commission  orders  or  their 
representatives.*  Those  who  would 
assess  and  assert  the  interest  of  the 
public  in  longer  orders  are  unlikely  to 
be  organized  and  vocal.  It  is  up  to  the 
Commission  to  fill  that  role.  Public 
clamor,  unless  it  can  be  translated  into 
reasoned  justification,  is  not  a  sufficient 
basis  for  defining  Commission  policy. 

The  Department  of  Justice  has 
adopted  a  ten-year  sunset  policy,  but  we 
are  in  a  different  position.  As  the 
Commission  points  out  in  its  Statement 
of  Policy.  "[t|he  Commission,  unlike  the 
Antitrust  Division,  has  no  criminal 
enforcement  authority  and  thus  cannot 
present  the  same  deterrence  threat  to 
potential  recidivists  whose  orders  have 
expired."  After  the  Sherman  Act  was 
amended  in  1974,  in  view  of  the 
criminal  fines  and  prison  terms 
available  in  a  de  novo  suit,  the 
Department  in  1979  concluded  that 
perpetual  orders  no  longer  were 
necessary  to  deter  future  violations  ^ 
and  adopted  a  ten-year  sunset  policy. 


JMI 


'  See  rcmarics  by  Mar\'  L  Azcuenaga.  "FTC 
Enftircpmpm:  An  Idiosyncralic  )ourney,''  before 
Nalioridl  Economic  Research  Asiiociates,  Inc.,  15th 
Annual  Antitrust  and  Trade  Regulation  Seminar. 
Santa  Fe.  New  Mexico  duly  7. 1994).  at  14-15; 
Hearing  on  FTC  Reauthorization  Before  Senate 
Comm.  on  Commerce.  Science  and  Transportation. 
102d  Cfinc..  2d  Sess.  37  ()uly  28.  1992)  (testimony 
of  Man.  I.   \zcuenaga)  ("time  period  should  be 
fairlv  lon^.  perhaps  in  the  neighborhood  of  30 
years"). 

<*  If  the  subject  of  a  Commission  order  h.is  a  valid 
reason,  based  on  changed  circumstance,  to  be  free 
of  the  constraints  of  the  order,  that  opportunity  is 
available  via  a  petition  to  reopen  and  modify.  For 
a  respondent  who  does  not  have  a  valid  reason  to 
assert  in  a  petition  to  reopen,  it  is  not  surprising 
that  a  short  sunset  would  be  appealing. 

^  See  speech  by  John  H.  ShenePield,  Assistant 
Attorney  General.  Antitrust  Division,  E)epartment  of 
justice,  before  Federal  Bar  Association.  Cleveland 
Chapter  (April  18. 1979).  reprinted  in  (1969-1983) 
Transfer  Binder  (CCH)  1 50.394.  at  55.873  (("Prior 
to  the  increase  in  penalty  from  a  misdemeanor  to 
a  felony  *  '  *  we  fiJed  a  companion  civil  case  with 
virtually  all  criminal  cases  because  the  risk  of 
contempt  citations  for  vjolating  a  civil  injunction 
provided  added  deterrence  •   *  *. '). 


It  is  worth  spelling  out  in  somewhat 
greater  detail  what  this  means  in 
practical  terms.  In  year  11,  following  the 
expiration  of  a  ten-year  order,  the 
Department  of  Justice  may  in  an 
appropriate  case  seek  criminal  penalties 
for  repetition  of  the  unlawful  conduct.^ 
arguing  in  favor  of  the  imposition  of 
penalties  that  the  firm  is  a  recidivist,  for 
whatever  weight  that  may  have.'  The 
Commission,  on  the  other  hand,  in  year 
11  after  the  expiration  of  a  ten-year 
order,  would  have  to  bring  not  one  but 
two  lawsuits  to  obtain  penalties  in  the 
event  the  unlawful  conduct  recurs.  At 
that  point,  the  Commission  must  begin 
by  seeking  a  new  cease  and  desist  order, 
thereby  giving  the  malfeasor  another 
bite  at  the  apple.  The  new  order  could 


'■This  assumes  that  the  conduct  is  appropriate  for 
the  imposition  of  criminal  penalties.  Whether  to 
proceed  civilly  or  criminally  under  the  Sherman 
Act  is  a  matter  of  prosecutorial  discretion.  See,  e.g.. 
Remarks  by  Donald  I.  Baker.  Assistant  Attorney 
General,  Department  of  justice,  before  Antitrust 
Law  Briefing  Conference.  Arlington.  Va.  (Feb.  28, 
1977).  reprinted  in  (1969-1983)  Transfer  Binder 
(CCH)  150.341.  The  fact  that  "a  defendant  has 
previouslv  been  convicted  or  adjudged  to  have  been 
violating  the  antitrust  laws  may  warrant  indictment 
for  a  second  offense,"  and  "the  Division  fet-ls  free 
to  seek  an  indictment  in  any  case  where  a 
prospective  defendant  has  knowledge  that  practices 
similar  to  those  in  which  he  is  engaging  have  been 
held  to  be  in  violation  of  the  Sherman  Act  in  a  prior 
civil  suit  against  other  persons.  "  Id.,  quoting  Report 
of  the  Attorney  General's  National  Committee  To 
Study  the  Antitrust  Lavys  350  (1955).  In 
recommending  a  criminal  prosecution,  willfulness 
will  be  considered  and  will  be  presumed  if  the 
defendants  knew  they  were  violating  the  law  or 
were  acting  with  flagrant  disregard  for  the  legality 
of  their  conduct.  Id.,  citing  President's  Commission 
on  Law  Enforcement  &  Administration  of  Justice, 
Task  Force  Report:  Crime  and  Its  Impact — An 
Assessment  110  (1067).  Although  I  cannot  speak  to 
the  Department's  policy,  it  seems  clear  that  the 
availability  of  criminal  sanctions  would  have 
deterrence  value. 

'The  Department  has  proceeded  criminally 
against  conduct  similar  to  that  challenged  by  the 
Commission  under  Section  5  of  the  FTC  .Act. 
Compare,  eg..  United  Slates  v.  Alston,  974  F.2d 
1206  (9ih  Cir.  1992)  (criminal  prosecution  of  price 
fixing  bv  dentists),  and  American  Medical  Ass'n  v. 
Vnitcd  States,  317  U.S.  519  (1943)  (criminal 
prosecution  of  conspiracy  to  txjycott).  with  FTCv. 
Superior  Court  Trial  Lawyers  Ass'n,  493  U.S.  411 
(1990)  (perse unlawful  price  fixing),  and 
Southbank  LP.A..  Inc..  FTC  Docket  C-3355.  57  FR 
2913  (1992)  (alleged  price  fixing  r!:i<l  lipycotl  by 
doctors).  The  Department  obtained  5250.000  in 
criminal  fines  and  a  lO-year  civil  decree  against 
resale  price  maintenance  in  United  States  v. 
Cuisinarls.  Inc.,  11980-1988]  Transfer  Binder  IZdl) 
145.080  (Cases  2798  ft  2799):  1981-1  Trade  Reg. 
Rep.  (CCH)  163.979  (D.Conn.  1981)  (civil  decree). 
The  Department  may  gain  enforcement  flexibility 
from  its  ability  to  proceed  criminally  or  civilly.  E.g., 
in  1991,  US  West  agreed  to  pay  a  SIO  million  civil . 
penalty  for  alleged  violations  of  the  AT&T  Modified 
Final  Judgment— "the  highest  civil  penalty  ';ver 
paid  in  an  antitrust  contempt  case" — following 
"last  year's  indictment  of  NYNEX  on  criminal 
contempt  charges  for  MFJ  violations."  Speech  by 
lames  F.  Rill,  Assistant  Attorney  General,  Antitrust 
Division,  before  25th  Annual  New  England 
Antitrust  Conference.  Cambridge.  Mass.  (Oct.  25. 
1991).  reprinted  in  7  Trade  Reg.  Rep.  (CCH) 
1  50.066.  at  48.740. 


Stop  the  harmful  conduct  but  at  a  cost 
to  the  respondent  that  is  considerably 
less  than  if  the  Commission  had  been 
able  to  obtain  penalties.  To  state  the 
obvious,  the  threat  of  incurring  an  order 
to  cease  and  desist  is  far  less  than  the 
threat  of  incurring  penalties.^  Following 
imposition  of  the  new  cease  and  desist 
order,  if  the  respondent,  yet  again, 
engages  in  unlawful  conduct,  only  then 
could  the  Commission  seek  civil 
penalties  by  initiating  yet  another 
lawstiit.  Given  the  differences  in  the 
statutory  authority  of  the  Department 
and  that  of  the  Commis.sion.  it  is  neither 
necessary  nor  reasonable  to  require  that 
their  orders  conform  in  terms  of 
duration. 

Competition  and  Consumer  Protection 
Orders 

The  sunset  policy  announced  today  is 
to  be  limited  to  orders  in  competition 
cases,  although  the  Commission  will 
seek  public  comment  about  whether  the 
policy  should  be  extended  to  orders  in 
consumer  protection  cases.  Although  I 
am  willing  to  be  persuaded  otherwise  by 
whatever  public  comment  we  may 
receive,  based  on  the  arguments  I  have 
heard  to  date,  I  see  no  reason  for  treating 
consumer  protection  orders  differently. 

In  1987.  the  Antitrust  Section  of  the 
American  Bar  Association  suggested 
that  the  Commission  adopt  a  sunset 
policy  for  competition  orders.^ 
Although  some  might  interpret  this  as  a 
recommendation  not  to  sunset 
consumer  protection  orders,  that  would 
appear  to  be  an  overreading  because  the 
report  was  limited  to  competition 
orders,  and  there  is  no  indication  that 
the  Section  even  considered  consumer 
protection  orders.  Two  years  later,  in 
1989,  in  a  more  comprehensive  study  of 
the  Commission  and  "its  appropriate 
role  as  a  federal  governmental  agency." 
the  Antitrust  Section  recommended  that 
the  Commission  sunset  all  of  its 
administrative  orders.'"  To  the  extent 
that  it  has  considered  the  question,  the 
Section  has  endorsed  the  inclusion  of 
consumer  protection  orders  in  a  sunset 
pohcy. 

Both  competition  and  consumer^ 
protection  orders  are  issued  by  the 


•  "The  basic  objective  of  a  remedial  .system  is  to 
deter  people  from  violating  the  law  *   *■  *.  The  way 
in  which  we  deter  an  activity  is  by  making  it  costly 
to  engage  in  *  *  *."  R.A.  Posner.  Antitrust  Law:  An 
Economic  Perspective  22\  (1976). 

">  Report  of  Section  of  Antitrust  Law  of  the 
American  Bar  Association  on  Sunselting  of  Federjl 
Trade  Commission  Competition  Order  Provisions 
(May  21.  1987). 

'"Repon  of  the  American  Bar  Association  Section 
of  .Antitrust  Law  Special  Committee  To  Study  the 
Roje  of  the  Federal  Trade  Commission  69-70  (1989) 
("We  are  troubled  by  the  duration  of  typical 
Commission  orders  *   *  *.  Administrative  orders 
should  have  sunset  provisions."). 


Commission,  principally  under  Section 
5  of  the  FTC  Act.  and  the  purpose  of 
both  is  to  protect  consumers  and  the 
public  interest."  Unfair  methods  of 
competition  such  as  price  fixing,  market 
allocation  and  boycotts  can  be  as 
injurious  to  consumers  as  unfair  or 
deceptive  practices  such  as  misleading 
advertising  and  unscrupulous 
marketing.'-  To  the  extent  that  the 
policy  to  sunset  orders  is  based  on 
changed  circumstances. '''  it  would  seem 
to  apply  with  equal  force  to  both 
antitrust  and  consumer  protection 
orders.  A  respectable  argument  can  be 
made  that  the  conditions  in  which 
unfair  acts  or  practices  arise  are  at  least 
as  mutable  as  the  conditions  in  which 
unfair  methods  of  competition  arise.  To 
the  extent  that  a  sunset  policy  reflects 
a  concern  about  the  costly  regulatory 
effects  of  orders.'*  the  concern  probably 
arises  with  deceptive  advertising  orders 
no  less  than  price-fixing  orders. 

More  fundamentally,  a  decision  to 
treat  respondents  under  consumer 
protection  orders  differently  might  be 
viewed  as  arbitrar\'  and  capricious. 
Indeed,  from  my  perspective,  today's 
disparate  treatment  of  competition  and 
consumer  protection  orders  is  so 
unjustified  that  it  cries  out  for  an 
explanation  from  the  Commission. 
Perhaps  the  comments  we  receive  will 
provide  reasons  for  drawing  this 
distinction. 


' '  Deceptive  practices  were  challenged  as  "unfair 
methods  of  competition"  until  enactment  of  the 
Wheeler.Lea  Act  in  1938.  52  Stat.  1028  (adding  to 
Section  5  the  phrase  "and  unfair  or  deceptive  acts 
or  practices").  Eg  .  FTC  v.  Winstead  tlosicn-  Co., 
258  U.S.  483  (1922)  (false  labelling).  Under'pre- 
1938  Section  5.  the  Commission  was  required  to 
show  that  the  deceptive  practices  affected 
competition.  See  FTCv.  Baladam  Co..  316  U.S.  149 
(1942)  (applying  pre.1938  law.  FTC  may  "infer  that 
trade  will  be  diverted  from  competitors  who  do  not 
engage  in"  deception);  FTT  v.  Baladam  Co..  283 
U.S.  643  (1931)  ("trader  whose  methods  ate  assailed 
as  unfair  (methods  of  competition]  must  have  •   •   • 
rivals  in  trade  whose  business  will  be  *  *  * 
injured").  After  the  Wheeler-Lea  Act.  the  FTC  could 
"center  its  attention  on  the  direct  protection  of  the 
consumer  where  formerly  it  could  protect  him  only 
indirectly  through  the  protection  of  the 
rompetitpr."  Pep  Bo^s— Manny.  Moe  &■  lock.  Inc  v. 
FTC.  1'22  F.2d  158,  161  (3d  Cir  1941)  (emphasis  in 
original). 

'-  "|N]o  matter  what  its  guise,  cartel  behavior 
constitutes  no  more  than  fraud  and  theft  from 
consumers."  Fames  F.  Rill.  Assistant  Attorney 
General.  Antitrust  Division.  "Antitrust 
Enforcement:  An  Agenda  for  the  1990's.'^ before 
23rd  Annual  New  England  Antitrust  Conference 
(Nov.  3.  1989).  reprinted  in  7  Trade  Reg.  Rep.  (CQI) 
150.026.  at  48.617. 

"According  to  the  Comrhission  in  its  Stateifient 
of  Policy,  "provisions  in  competition  orders 
ordinarily  will  have  ser\-ed  their  remedial  purposes 
within  twenty  years,  and  *  *  *  the  findings  upon 
which  such  provisions  are  based  should  not  be' 
presumed  to  continue  to  exist  for  a  'longer  period 
of  time." 
'•"Sec  note  16  in/ra. 


Existing  Orders 

The  Commission  should  apply  its 
new  sunset  policy  to  existing  as' well  as 
future  orders.  Any  other  policy  is  unfair. 
How  can  the  Commission  justify 
applying  a  twenty-year  sunset  policy  to 
future  orders,  without  even  knowing 
what  those  orders  will  be,  and  decline 
to  apply  the  same  policy  to  its  existing 
orders? 

The  new  policy  to  favor  termination 
of  existing  orders  in  effect  for  more  than 
twenty  years,  if  the  respondent  comes 
forward  with  a  petition  to  reopen,  is 
welcome  but  also  too  limited.  Instead, 
the  Commission  should  initiate 
proceedings  immediately  to  terminate 
all  orders  that  are  more  than  twenty 
years  old  and  to  modify  appropriately 
(by  adding  a  sunset  provision) 
outstanding  orders  that  are  not  yet 
twenty  years  old.  This  could  easily  be 
accomplished  by  publishing  in  the 
Federal  Register  notice  of  the  sunset 
policy  and  of  the  Commission's 
intention  to  apply  the  policy  to 
outstanding  orders. " 

The  Commission  cites  the  experience 
of  the  Department  of  Justice  to 
demonstrate  the  difficulty  of  reviewing 
old  orders:  The  Department  reviewed 
400  orders  "to  determine  which  might 
profitably  be  modified  or  vacated"  "- 
and  recommended  terminating  or 
modifying  only  22  of  them.''  If 
anything,  the  Department's  experience 
suggests  that  we  should  not  adopt  a 
sunset  policy  at  all.  If  the  vast  majority 
of  outstanding  orders  are  worth 
retaining,  why  shouldn't  we  expect  the 
vast  majority  of  future  orders  to  be 
equally  meritorious.  The  Commission, 
having  decided  that  a  sunset  policy 
nevertheless  is  appropriate,  should  take 
a  different  approach  to  outstanding 
orders. 

Application  of  a  presumption  in  favor 
of  sunset  in  response  to  petitions  to 
reopen  will  impose  costs  by  requiring 
respondents  to  file  individual  petitions 
and  the  Commission  to  assess  in  the 


"  Rules  3.72(b)(1)  and  4.4(a)(2J  of  the 
Commission's  Rules  of  Practrce  may  need  to  be 
amended  to  permit  notice  by  publication  in  the 
Federal  Register.  The  .Administrative  Procedure  Act 
permits  the  Commission  to  amend  its  rules  in  this 
fashion  without  a  public  comment  period.  5  US  C. 
§  553(b)(3)(A). 

"•  Speech  by  William  French  Smith.  Atrornev 
General  of'the  United  States,  before  District  of ' 
Columbia  Bar  dune  24.  1981).  reprinted  in  |1969- 
1983)  Transfer  Binder  (CCH)  1  50.430.  at  55.9r6 
(suggesting  that  the  Department  would  .set  aside  or 
modify  orders  that  "penasively  regulate  . ; .  land] 
hinder  and  not  promote  competition."  "reflect 
erroneous  economic  analysis."  or  arc 
"superfluous"). 

'  ■  Department  of  Justice  Press  Release 
.Accompanying  Statement  of  Policy  by  the  Antitrust 
Divhiion  ■Regarding  Enforcement  and  Review  of 
Permanent  Injunctions  Entered  in  Government 
Antitrust  Cases.  April  27. 1984.  at  3. 


conte.xt  of  each  such  petition  whether 
the  presumption  has  been  overcome  for 
that  order."*  I  see  no  need  for  such  a 
time  consuming,  potentially  resource 
intensive  review  ofthe  merits  of 
individual  orders."  Applying  the  new 
policy  across  the  board  now  would  be 
less  costly  in  terms  of  both  public  and 
private  resources.  Simple  fairness 
suggests  that  the  Commission  now 
should  terminate  all  its  orders  older 
than  twenty  years  and  modify  its  other 
orders  to  provide  for  automatic 
termination  after  twenty  years. 

The  Presumption 

Instead  of  establishing  a  definite 
policy  to  sunset  new  competition  orders 
twenty  years  after  issuance,  the 
Commission  merely  establishes  a 
presumption  to  that  effect.  The 
Commission's  decision  to  forgo  the 
adoption  of  an  unequivocal  sunset 
policy  and  instead  to  embark  on  this 
new  course  by  way  of  a  presumption 
may  reflect  a  degree  of  unease  about 
terminating  its  orders  that  I  do  not 
share.  Unless  the  Commission  is 
prepared  to  enumerate  the  bases  for 
overcoming  the  presumption,  and  so  far 
it  has  not  done  so.  the  policy  invites 
confusion  and  arbitrariness  if  not  its 
own  unraveling. 

Establishing  a  presumption  instead  of 
a  rule  that  orders  will  terminate 
automatically  after  twenty  years  opens 
the  Commission  to  arguments  to  extend 
the  term  of  some  orders  and  to 
abbreviate  the  term  of  others.  The 
duration  of  an  order  could  now  be  an 
issue  in  every  case,  and  achieving 
consistency  and  fairness  among  orders 
will  be  costly  at  best.  Perhaps  mv 
colleagues  envision,  as  I  do,  that  the 
presumption  will  be  overcome,  one  way 
or  the  other,  only  in  exceedingly  rare 
circumstances.  If  so,  why  not  just  be 
done  with  it  and  establish  a  bright  line 
rule  with  all  the  benefits  of  certainty, 
predictability  and  efficiency  that  bright 
line  rules  provide?  If  not,  some  greater 
explanation  is  in  order  to  guide  those 
subject  to  the  Commission's 
jurisdiction. 


"  To  the  exterit  that  the  b.isis  for  the 
Commission's  sunset  policy  is  that  the  "findings 
upon  which  (the  order  is]  based  should  not  be 
presumed  to  continue  to  exist  for  a  longer  period 
of  time."  Statement  of  Policy  at  4.  in  the  context 
of  a  petition  to  reopen,  the  persistence  of  the 
conditions  on  which  the  order  was  based,  not  the 
respondent's  recidivism,  sec  Statement  of  Policy  at 
8  n.l9.  would  seem  to  be  the  appropriate  focus  in 
determining  on  the  merits  whether  the  o.'der  should 
be  set  aside. 

'"  The  Commission's  effort  to  narrow  the  scope 
of  the  piKoceedings  for  terminating  older  orders  is 
laudable,  but  it  contains  the  seeds  for  expansion. 
More  importantly,  even  the  cost  of  a  reduced 
proceeding  is  unnecessary  and  unfairly  burdens 
subjects  of  older  orders  vis-a-vis  l.'ieir  more  recent 
counterparts. 
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Conclusion 

I  support  the  step  the  Commission  has 
talten  today,  I  urge  the  Commission  to 
expand  its  new  policy  to  include 
consumer  protection  orders  and  existing 
orders,  and  I  urge  the  Commission  to 
make  sunset  an  unqualified  policy,  not 
a  presumption. 

Statement  of  Commissioner  Deborah  K. 
Owen,  Concurring  in  Part  and 
Dissenting  in  Part,  on  FTC  Policy 
Statement  With  Respect  to  Duration  of 
Commission  Orders 

I  applaud  my  colleagues  for  this 
important  first  step  in  resolving  a 
controversy  that  has  stymied  the 
Commission  for  many  years.  However,  I 
am  compelled  to  disagree  on  one 
important  point  affecting  competition 
orders — the  number  of  years  that  must 
pass  before  an  order,  presumptively, 
should  terminate.'  Where  the 
Commission  has  chosen  a  twenty-year 
period,  both  with  respect  to  prospective 
orders  and  the  modification  of  previous 
orders,  in  the  interests  of  consistency 
with  the  Justice  Department,  I  would 
prefer  a  ten-year  term. 

The  Commission's  sole  explanation 
for  deviating  from  the  ten-year  period  is 
that  the  Commission  "unlike  the 
Antitrust  Division,  has  no  criminal 
enforcement  authority  and  thus  cannot 
present  the  same  deterrence  threat  to 
potential  recidivists  whose  orders  have 
expired."  Policy  Statement  at  5. 1 
believe  that  this  contrast  is  much  less 
acute  than  the  Policy  Statement 
suggests,  and  provides  an  insufficient 
basis  for  adopting  an  inconsistent 
policy. 

First,  under  traditional  Justice 
Department  policy,  it  would  not  be 
appropriate  for  the  Justice  Department 
to  use  the  threat  of  criminal  sanctions  to 
deter  the  recurrence  of  civil  antitrust 
violations.  As  one  former  Assistant 
Attorney  General  has  described,  the 
Sherman  Act  is  "in  reality  two 
statutes" — one  criminal  and  one  civil.^ 
The  Antitrust  Division  has  historically 
proceeded  criminally  in  two  types  of 
cases:  (1)  Cases  involving  perse 
violations,  such  as  price  fixing  and  bid 
rigging,  and  (2)  cases  where  there  is 
"evidence  that  the  defendants  knew  that 
they  were  violating  the  law  and  acted 


with  flagrant  disregard  for  the  legality  of 
their  conduct."  U.S.  Dep't  of  Justice, 
Antitrust  Division  Manual  at  III-12,  Oct. 
18, 1987  (2d  ed.).  revised,  Oct.  16,  1989. 
In  all  other  cases,  the  Antitrust  Division 
proceeds  civilly,  and  generally  seeks  an 
order  .that  expires  after  ten  years.^  If  a 
civil  violation  recurs  in  year  eleven 
(after  the  expiration  of  an  order),  then 
under  its  stated  policy,  the  Antitrust 
Division  would  not  seek  to  impose 
criminal  penalties.  Like  the 
Commission,  the  Division  would 
proceed  on  the  civil  side. 

In  this  regard,  I  note  that  the  antitrust 
cases  prosecufed  by  the  Commission  are 
typically  not  the  types  of  hard  core 
violations  for  which  the  Department  of 
Justice  reserves  its  criminal  sanctions. 
Often  this  agency's  horizontal  restraint 
cases  are  sufficiently  complicated  or 
ambiguous  that  the  Commission 
employs  the  Massachusetts  Board  mode 
of  analysis,  rather  than  relying  on  the 
rule  of  perse  liability.  Even  within  the 
per  se  category,  there  are  several 
situations  where  the  courts  and/or  the 
Department  have  indicated  that  criminal 
prosecution  would  not  be  appropriate. 
In  particular,  the  Supreme  Court  has 
held  that  intent  is  a  necessary  element 
of  a  criminal  antitrust  violation.* 

Second,  eleven  years  after  an  order  is 
entered,  if  a  firm  engages  in  a  criminal 
violation  of  the  antitrust  laws,  then  it 
can  be  prosecuted  criminally — whether 
its  original  order  was  with  the 
Commission  or  with  the  Justice 
Department.  See  Policy  Statement  at  5 
n.  9  ("Where  a  recidivist's  order  has 
lapsed,  the  Commission  could  request 
the  Justice  Department  to  commence  a 
criminal  enforcement  action  against  the 
new  violation.").  Indeed,  it  has  long 
been  the  Commission's  policy  to  notify 
the  Justice  Department  whenever  it 
learns  of  a  potentially  criminal  antitrust 
violation  (whether  involving  a  recidivist 
or  a  first-time  offender).'  The  Justice 
Department  then  decides  whether  the 
case  should  be  investigated  and 


JMI 


'  The  Policy  Statement  contains  two  new  twenty- 
vear  presumptions  with  respect  to  competition 
orders:  (1)  A  presumption  that  "core"  provisions  in 
future  orders  should  terminate  twenty  years  after 
issuance,  and  (2)  a  presumption  that  the  public 
Inierest  require?  reopenirig  and  setting  aside  an 
existing  order  twenty  years  after  it  becomes  lirwl. 

-  Kemarlis  bv  Donald  I.  Baker  before  the  Antitrust 
Lrtw  BrieHng  Conference.  Arlington.  Virginia  (Feb. 
28.  19771.  reprinted  in  ICurrent  Comment— 1969-83 
Transfer  Binder}  Trade  Reg.  Rep.  (CCH)  'i  50.34 1  at 
55.695. 


'  But  see  United  Slates  v.  Microsufl  Corporation. 

Civ.  Action  No. (D.D.C.  1994)  (proposed 

consent  decree  would  expire  six  and  a  half  years 
after  its  entry). 

■>  United  States  v.  Gypsum  Co.,  438  U.S.  422 
(1978).  In  contrast,  the  intent  to  achieve 
anticompetitive  effects  is  not  a  necessary  element 
of  the  Commission's  cases  under  Section  5  of  the 
Federal  Trade  Conunission  Act.  See  also  Antitrust 
Division  Manual,  supra  at  111-12. 

5  See  Department  of  justice/Federal  Trade 
Commission  Clearance  Procedures  for 
Investigations,  reprinted  in  7  Trade  Reg.  Rep.  (CCH) 
150.125; 

Whenever  during  the  course  of  an  FFC 
investigation,  evidence  is  uncovered  that  indicates 
the  likelihood  that  criminal  conduct  has  occurred 
\r  o,  price  fixing,  bid  rigging,  mail  or  wire  fraud) 
lh('  l-TC  will  promptly  refer  the  matter  to  Ddl 


prosecuted  criminally  (by  the  Antitrust 
Division),  or  civilly  (by  the  FTC). 

In  short,  the  deterrence  threat  that 
faces  a  potential  recidivist  whose  FTC 
order  has  expired  is  identical  to  the 
deterrence  threat  that  faces  a  firm  whose 
Antitrust  Division  order  has  expired. 
Accordingly,  I  dissent  with  jespect  to 
the  twenty-year  (as  opposed  to  ten-year) 
presumptions  in  the  Policy  Statement  as 
appUed  to  competition  orders.* 

|FR  Doc.  94-21591  Filed  8-:31-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Aging;  Federal  Council  on  the  Aging; 
Meeting 

Agency  Holding  the  Meeting:  Federal 
Council  on  the  Aging. 

Time  and  Date:  Meeting  begins  at  9 
a.m.  and  ends  at  5  p.m.  on  Tuesday, 
September  13, 1994,  and  begins  at  9 
a.m.  and  ends  at  5  p.m.  on  Wednesday. 
September  14. 1994. 

Place:  On  Tuesday,  September  13, 
from  9  a.m.  to  5  p.m.,  the  meeting  will 
be  held  in  room  309-F  of  the  Hubert 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201, 
On  Wednesday,  September  14,  from  9 
a.m.  to  1  p.m.,  the  meeting  will  be  held 
in  room  B352  Rayburn  House  Office 
Building,  Washington.  DC  20515,  and 
from  3  p.m.  and  5  p.m.  in  room  309-F 
Hubert  Humphrey  Building, 
Washington,  DC. 

Status:  Meeting  is  open  to  the  public. 

Contact  Person:  Brian  Lutz,  room 
4657  Wilbur  Cohen  Federal  Building, 
330  Independence  Avenue.  SW., 
Washington,  DC  20201.  (202)  619-2451. 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to 
the  Older  Americans  Act  of  1965  (Pub. 
L.  93-29.  42  U.S.C.  3015)  for  the 
purpose  of  advising  the  President,  the 
Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for 
Aging,  and  the  Congress  on  matters 
related  to  the  special  needs  of  older 
Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub- 
L.  92-453,  5  U.S.C.  app.  1.  section  10, 
1976)  that  the  Council  will  hold  a 
quarterly  meeting  on  September  13  from 
9  a.m.  to  5  p.m.  in  room  309-F  Hubert 


"  Had  the  Commission  chosen  to  .ipply 
termination  presumptions  across  the  board  to  all  of 
its  orders,  including  consumer  protection  orders  (an 
alternative  I  would  have  preferred),  the  Commission 
might  then  have  been  on  firmer  ground  in 
ailcmpting  to  distinguish  its  polity  from  that  of  tho 
lusliri-  Di-jwrlrnonl. 


Humphrey  Building,  200  Independence 
Avenue.  SW,  Washington,  DC  20201, 
and  on  September  14  from  9  a.m.  to  1 
p.m.  in  room  B352  Rayburn  House 
Office  Building,  Washington,  DC  20515, 
and  from  3  p.m.  to  5  p.m,  in  room  309- 
F  Hubert  Humphrey  Building, 
Washington,  DC. 

The  agenda  is  as  follows:  On 
September  13  from  9  a.m.  to  5  p.m., 
deliberations  will  be  held  on  the 
Council's  regular  business,  including 
the  introduction  of  the  new  Chairman, 
discussion  of  current  projects  and 
reports,  in-house  long-range  planning 
on  future  activities,  and  the 
consideration  issue-specific  task  forces. 
These  deliberations  will  include  issues 
related  to  long-term  care,  mental  health 
and  aging,  better  utilizing  the 
experience  and  abilities  of  older 
persons,  issues  related  to  the  status  and 
problems  of  older  women,  the  Older 
Americans  Act,  and  the  White  House 
Conference  on  Aging.  The  morning 
session  will  include  a  briefing  and 
policy  discussion  with  the  Assistant 
Secretary  for  Aging. 

On  September  14,  from  9  a.m.  to  1 
p.m..  the  Coimcil  will  discuss  motions, 
resolutions,  and  policy 
recommendations  to  be  provided  to  the 
President.  The  session  will  include  a 
legislative  update  by  a  representative 
from  the  Congressional  Caucus  on  Aging 
in  the  U.S.  House  of  Representatives. 
From  1  p.m.  to  3  p.m..  Council  members 
will  have  individual  appointments  with 
Members  of  Congress.  From  3  p.m.  to  5 
p.m.,  discussions  will  include  a 
proposed  action  plan  and  agenda  for 
future  meetings.  At  5  p.m.  the  meeting 
will  adjourn. 

Dated:  August  25. 1994. 
Brian  T.  Luiz, 
Executive  Director. 
IFR  Doc  94-21606  Filed  8-31-94: 8:45  am] 
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Public  Health  Service 

National  Institutes  of  Health  (NIH); 
Notice  of  Meeting  of  Panel 

The  National  Institutes  of  Health 
(NIH)  Human  Embrj'o  Research  Panel  is, 
scheduled  to  meet  on  Tuesday, 
September  27, 1994  from  9:30  a.m.  to 
12:30  p.m.  to  present  publicly  a  report 
of  its  findings  and  conclusions.  The 
meeting  will  be  held  at  the  NIH.  9000 
Rockville  Pike.  Bethesda,  Mar\'land,  in 
Building  31,  Conference  Room  10. 
Copies  of  the  Panel's  report  will  be 
available  to  the  public  at  the  meeting. 
The  Panel  is  a  group  of  special 
consultants  to  the  Advisory  Committee 
to  the  Director  (ACD),  NIH,  established 


to  consider  the  scientific  and  ethical 
issues  raised  by  research  involving  the 
ex  utero  preimplantation  human  embryo 
resulting  from  in  vitro  fertilization  or 
other  sources  and  to  recommend 
guidelines  for  Federal  funding  of  such 
research. 

The  September  meeting  of  the  Panel 
continues  the  NIH  effort  to  enhance 
public  understanding  of  the  scientific 
and  ethical  issues  in  this  area  of 
research  and  of  the  Panel's  findings  and 
conclusions -with  respect  to  those  issues. 
It  is  important  to  underscore  that  the 
Panel's  report  is  subject  to  the  review 
and  acceptance  by  the  Advisory 
Committee  to  theDirector,  NIH.  The 
Advisory  Committee  members  will  be 
reviewing  the  Panel  report  during  the 
fall  and  will  consider  the  Panel's 
recommendations  at  a  public  meeting  in 
December.  After  receiving  the  advice 
and  recommendations  of  the  Advisory 
Committee,  a  decision  will  be  made  by 
the  NIH  about  which  areas  of  research 
are  acceptable  for  Federal  funding  and 
guidelines  will  be  formulated  to  govern 
that  research.  Once  the  guidelines  are 
issued,  the  NIH  will  continue  to  monitor 
developments  in  this  area  of  research. 

Background 

Until  June  10, 1993,  Federal 
regulations  governing  research  on 
human  subjects  required  research 
involving  in  vitro  fertilization  (IVF)  to 
be  reviewed  by  a  Departmental  Ethics 
Advisory  Board.  The  one  Ethics 
Advisory  Board  that  existed  from  1978 
to  1980  considered  the  ethical  issues 
associated  with  IVF  and  embryo  transfer 
and  concluded  in  a  report,  after  much 
study,  consultation,  and  deliberation, 
that  IVF  is  acceptable  from  an  ethical 
standpoint  as  long  as  certain  stipulated 
safeguards  were  followed.  No  action 
was  taken  based  on  the 
recommendations  from  that  report. 
Because  no  other  Ethics  Advisory  Board 
was  chartered  after  1980,  Federal 
funding  of  IVF  protocols  has  not  been 
possible.  This  so-called  de  facto 
moratorium  on  IVF  research  funding 
was  lifted  when  Congress  included  a 
provision  in  the  NIH  Revitafization  Act 
(Pub.  L.  103-43)  that  rendered  legally 
ineffective  the  regulatory  requirement 
for  Ethics  Advisory  Board  review.  It  is 
the  enactment  of  this  law  that  now 
enables  the  NIH  to  fund  IVF  proposals, 
as  well  as  research  involving  human 
embrj'os  that  result  from  IVF  or  other 
sources. 

Although  the  Congress  provided  the 
authority  to  go  forward  in  this  area,  the 
NIH  did  not  want  to  proceed  without 
first  broadly  considering  the  moral  and 
ethical  questions  raised  by  such 
research  and  developing  guidelines  for 


its  review  and  conduct.  With  the 
concurrence  of  the  Assistant  Secretary 
for  Health,  the  NIH  established  the 
Human  Embryo  Research  Panel  as  a 
group  of  special  consultants  to  the 
Advisor>'  Committee  to  the  Director, 
NIH.  The  Panel  is  composed  of  19 
individuals  with  broad  expertise  in  the 
fields  of  basfc  and  clinical  research, 
ethics,  law,  social  science,  public 
health,  and  public  policy. 

The  Panel's  charge  is  to  consider 
various  areas  of  research  involving  the 
ex  utero  human  embryo  and  provide 
advice  as  to  those  areas  it  views  to  be 
acceptable  for  Federal  funding,  areas 
that  warrant  additional  review,  and 
areas  that  are  unacceptable  for  Federal 
support.  For  those  areas  of  research 
considered  acceptable  for  Federal 
funding,  the  Panel  has  been  asked  to 
recommend  specific  guidelines  for  the 
review  and  conduct  of  this  research. 
The  Panel's  charge  encompasses  only 
research  involving  the  extracorporeal 
human  embryo  produced  by  in  vitro 
fertilization,  i.e.,  in  the  test  tube,  or 
parthenogenesis — a  process  whereby 
activation  of  an  ovum  is  initiated 
without  sperm.  Research  involving  in 
utero  human  embr\'os  or  fetuses  is  not 
part  of  the  Panel's  mandate.  Guidelines 
for  such  research  are  embodied  in 
current  Department  of  Health  and 
Human  Services  regulations  (45  CFR 
Part  46)  governing  human  subjects 
research.  Research  involving  germ-line 
gene  modification  also  is  not  within  the 
Panel's  scope. 

The  Panel  met  five  times  previouslv 
from  February  through  June  1994. 
During  its  meetings,  all  of  which  have 
been  open  to  the  public,  the  Panel 
e.xamined  the  wide  range  of  scientific 
and  human  health  benefits  that  could 
result  from  governmental  support  of 
research  involving  the  preimplantation 
ex  utero  human  embryo,  and  the  ethical 
issues  that  should  be  considered  in 
determining  appropriate  boundaries  for 
Federally-funded  research  in  this  area. 
Among  the  potential  benefits  reviewed 
by  the  Panel  were  advances  in  the 
understanding  and  treatment  of 
infertility,  pregnancy  loss,  birth  defects, 
and  the  mechanisms  of  uncontrolled 
cell  growth  that  occur  in  cancer.  Other 
possible  benefits  that  w-ere  considered 
included  the  further  development  of 
preimplantation  diagnosis  of  genetic 
and  chromosomal  abnormalities, 
innovations  in  contraception,  and 
research  on  embr\onic  stem  cells  that 
might  in  the  future  lead  to  therapeutic 
applications  in  a  broad  range  of  areas, 
including  bone  marrow  transplantation, 
repair  of  damaged  tissues,  and  treatment 
of  degenerative  diseases  of  the  ner\  ous 
and  mu.scular  systems. 
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Among  the  ethical  issues  considered 
by  the  Panel  during  its  meetings  were 
competing  ethical  frameworks  with 
respect  to  the  moral  status  of  the  human 
embryo;  the  ethical  acceptability  of 
various  areas  of  research  involving  the 
ex  utero  preimplantation  human 
embryo;  the  relevance  of  any 
distinctions  between  research  involving 
e.Y  utero  human  embryos  that  are 
intended  for  transfer  into  humans  and 
research  that  does  not  involve  transfer; 
ethically  acceptable  sources  of  human 
embryos  or  eggs:  informed  consent 
requirements;  concerns  regarding  the 
cbmpensation  of  gamete  providers  and 
commercialization  of  human  gametes 
and  embryos;  and,  the  need  for 
additional  mechanisms  for  the  review, 
evaluation,  and  monitoring  of  human 
embryo  research  at  local  and^r  national 
levels. 

A  critical  part  of  the  Panel's  process 
of  considering  the  issues  involved  in 
Federal  funding  of  human  embryo 
research  was  to  gain  an  understanding 
of  the  diversity  of  beliefs  and  opinions 
held  about  the  moral  status  of  the 
human  embryo  and  about  Federal 
funding  of  research  involving  the 
preimplantation  ex  utero  human 
embryo.  To  this  end,  the  Panel  heard  46 
oral  presentations  during  Panel 
meetings  and,  considered  the  views 
expressed  in  over  18,000  written 
comments,  letters,  petitions,  and 
postcards  received. 

Additional  Information 

The  NIH  will  endeavor  to  provide 
seating  for  all  members  of  the  public 
who  wish  to  attend  the  September  27 
meeting.  Seating  in  the  meeting  room  is 
limited,  however.  An  overflow  room 
will  be  available  so  that  the  Panel's 
proceedings  can  be  viewed  through 
closed  circuit  television.  To  help  ensure 
that  adequate  seating  is  available  for  the 
public,  individuals  interested  in 
attending  the  meeting  are  asked  to 
notify  the  NIH  by  contacting  Ms.  Peggy 
Schnoor  at  301-496-1454.  Individuals 
who  require  special  accommodations 
also  are  asked  to  contact  Ms.  Schnoor  as 
is  anyone  who  has  a  general  question 
about  the  meeting. 

Dated:  August  25, 1994. 
Ruth  L.  Kirschstetn, 
Deputy  Director,  NIH. 
[FR  Doc.  94-21676  Filed  ft-31-94;  8;45  am] 

BILUNG  COOC  4140-01-P 


JMI 


Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMPyWRY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  meeting  of 
the  Antiviral  Drugs  Advisory 
Committee,  which  is  scheduled  for 
September  12  and  13, 1994.  This 
meeting  was  announced  in  the  Federal 
Register  of  August  22, 1994  (59  FR 
43126).  The  amendment  is  being  made 
to  reflect  a  change  in  the  agenda  for  the 
meeting.  There  are  no  other  changes. 
This  amendment  will  be  announced  at 
the  beginning  of  the  open  portion  of  the 
meeting. 

FOR  FURTHER  INFORIMATION  CONTACT:  Lee 
L.  Zwanziger.  Center  for  Drug 
Evaluation  and  Research  (HFD-9).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
4695. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  22, 1994, 
FDA  announced  that  a  meeting  of  the 
Antiviral  Drugs  Advisory  Committee 
would  be  held  on  September  12  and  13, 
1994.  On  page  43126,  in  the  third 
column,  the  "Open  committee 
discussion"  portion  of  this  meeting  is 
amended  as  follows: 

Open  committee  discussion.  The 
committee  will  discuss  issues  relevant 
to  early  availability  of  drugs  for  life 
threatening  diseases,  including  both 
expanded  access  programs  and 
accelerated  approval. 

Dated:  August  26, 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Policy. 
iFR  Doc.  94-21654  Filed  8-29-94;  2:43  pml 
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Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 


Vaccines  and  Related  Biological 
Products  Advisory  Committee 

Date,  time,  and  place.  September  7. 
1994. 10  a.m.,  Food  and  Drug 
Administration,  Bldg.  29,  conference 
room  121,  8800  Rockville  Pike, 
Bethesda,  MD.     - 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  conference  call.  A  speaker 
telephone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting.  Open 
committee  discussion.  10  a.m.  to  10:45 
a.m.;  closed  committee  deliberations, 
10:45  a.m.  to  11:45  a.m.;  open  public 
hearing,  11:45  a.m.  to  12:45  p.m.,  unless 
public  participation  does  not  last  that 
long;  Nancy  T.  Cherry  or  Stephanie  A. 
Milwit,  Center  for  Biologies  Evaluation 
and  Research  (HFM-21),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Bethesda,  MD  20852,  301-594-1054. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  oo  the  safety  and  effectiveness  of 
vaccines  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda— Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee,  should  communicate  with 
the  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  the  intramural 
scientific  program  of  the  Laboratory  of 
Hepatitis  Viruses  and  the  research 
programs  of  two  individuals  in  the 
Division  of  Virology. 

Closed  committee  deliberations.  The 
committee  will  discuss  the  intramural 
scientific  program.  This  portion  of  the 
meeting  will  be  closed  to  prevent 
disclosxu'e  of  personal  information 
concerning  individuals  associated  with 
the  research  program,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)(6)). 

FDA  is  giving  less  than  15  days' 
public  notice  of  this  Vaccines  and 
Related  Biological  Products  Advisory 
Committee  meeting  because  of  the  need 
to  provide  committee  input  to  the 
internal  FDA  process  for  reviewing 
intramural  research.  Because  of  the 
scheduling  cycle  for  this  process,  the 
next  regularly  scheduled  meeting  of  the 
Vaccines  and  Related  Biological 
Products  Advisory  Coihmittee, 
tentatively  set  for  November  17  and  18, 
1994,  would  be  too  late  for  committee 
input  into  the  review  cycle.  FDA  does 
not  believe  it  appropriate  to  wait  that 
long.  Preparations  to  meet  the 
September  1994  deadlines  were  begun 


in  May  1994,  but  because  of  the 
scheduling  difficulties,  the  report  of  that 
review  of  research  has  only  now  become 
available  for  review  by  the  Vaccines  and 
Related  Biological  Products  Advisory 
Committee.  The  agency  decided  that  it 
was  in  the  public  interest  to  hold  this 
discussion  on  September  7. 1994,  even 
if  there  was  not  sufficient  time  for  the 
customary  15-dav  public  notice. 

Each  public  adv-isory  committee 
meeting  Usted  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (?)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperscMi  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  pubUc 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory- committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
-be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writir>g,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  fM'esentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 
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The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16, 5600 
Fishers  Lane,  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20657,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  fi-ora  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the-reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2. 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  maybe  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  p)ersonal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 


for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisorj- 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and.  defiberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  August  29. 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
(FR  Doc.  94-21 734  Filed  8-30-94 ;  1 0: 1 5  am) 
B4UJNO  CODE  4160-01-F 


National  Institutes  of  Health  National 
Heart  Lung,  and  Blood  Institute; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  Sf)ecial  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  fisted  below 
in  advance  of  the  meeting. 

Name  of  Panel:  NHLBI  SEP  on  Genetic 
Epidemiology. 

Dates  of  Meeting:  October  26. 1994. 

Time  of  Meeting:  SiM  a.m. 

Place  of  Meeting:  National  Institutes  of 
Health.  7S50  Wisconsin  Avenue.  Federal 
Building.  Room  8C09,  Bethesda.  Mar>land 
20892. 

Agenda:  To  recommend  future  directions 
for  genetic  epidemiologic  studies  including 
the  Family  Heart  Study  and  for  gcnetric 
components  of  Institute  initiated 
epidemiologic  studies. 

Contact  Person:  Dr.  Milliccnt  Higgins  7550 
Wisconsin  Avenue,  Room  2CX)8  Bethesda, 
Marjland  20892  (301)  496-2327. 
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(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resource  Research,  National  Institutes  of 
Health.) 

Dated:  August  29, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-21679  Filed  8-31-94^  8:45  am) 

BILLINO  CODE  4140-41-P-M 


National  Institute  of  Diatietes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meeting:  National  Diat}etes  Advisory 
Board 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Diabetes  Advisory  Board 
on  October  17-18, 1994,  8:30  a.m.  to 
approximately  5  p.m.,  at  the  Bethesda 
Marriott.  5151  PooksHill  Road. 
Bethesda,  Maryland.  Notice  of  the 
meeting  room  will  be  posted  in  the  hotel 
lobby.  The  entire  meeting  will  be  open 
to  the  public,  with  attendance  limited  to 
space  available. 

Agenda 

October  17  Research  training  and 
clinical  training  of  primary  care 
providers. 

October  18  New  therapies  for  diabetes 
such  as  islet  cell  transplantation, 
pancreas  transplantation,  insulin  pumps 
and  glucose  sensors. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Mr.  Raymond  M.  Kuehne. 
Executive  Director,  National  Diabetes 
Advisory  Board,  11426  Rockville  Pike. 
Suite  410,  Rockville,  Maryland  20852, 
(301)  231-7537,  two  weeks  prior  to  the 
meeting.  In  addition,  upon  request,  Mr. 
Kuehne's  office  will  provide  a 
membership  roster  of  the  Board  and  an 
agenda  and  summaries  of  the  meetings. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  August  29, 1994. 
Susan  K.  Feldman, 
(Committee  Management  Office,  NIH. 
IFR  Doc.  94-21680  Filed  8-31-94;  8:45  ami 

BILUNO  CODE  4140-01-P-M 


National  Institute  of  Mental  Healttt; 
Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 


the  advisory  committees  of  the  National 
Institute  of  Mental  Health  for  October 
1994. 

The  entire  meeting  of  the  Extramural 
Science  Advisory  Board,  NIMH,  will  be 
open  to  the  public  for  discussion  of  the 
NIMH  grant  portfolio.  Attendance  by  the 
public  will  he  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  below 
in  advance  of  the  meeting. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  entire 
meeting  of  each  review  committee  will 
be  closed  to  the  public  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications, 
evaluations,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Ms.  loanna  L.  Kieffer, 
Committee  Management  Officer, 
National  Institute  of  Mental  Health, 
Parklawn  Building,  Room  9-105,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
Area  Code  301,  443-4333,  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  committee  members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Clinical  Neuroscience 
and  Biological  Psychopathology  Review 
Committee. 

Contact:  Maurine  L.  Eister,  Parklawn 
Building,  Room  9-101,  Telephone:  301,  443- 
3936. 

Meeting  Date:  October  5-7, 1994. 

Time:  9  a.m. 

P/oce.  The  Hampshire  Hotel.  1310  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20036. 

Committee  Name:  Clinical 
Psychopathology  Review  Committee. 

Contact:  Anika  Browne,  Parklawn 
Building,  Room  9C-18,  Telephone:  301,  443- 
4868. 

iWeef/ngDafe."  October  12-14, 1994. 

Time:  9  a.m. 

Place:  The  River  Inn,  924  25th  Street,  NW., 
Washington,  DC  20037. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 

Contact:  Monica  F.  Woodfork,  Parklawn 
Building,  Room  9C-26,  Telephone:  301, 443- 
4843. 

Meeting  Date:  October  12-14, 1994. 

Time:  9  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Committee. 


Contact:  Phyllis  L  Zusman,  Parklawn 
Building,  Room  9C-18,  Telephone:  301,  443- 
1340. 

Meeting  Dote:  October  12-14, 1994. 

Time:  9  a.m. 

P/oce;  Barcelo  Washington  Hotel,  2121  P 
Street,  NW.,  Washington.  DC  20037. 

Committee  Name:  Services  Research 
Review  Committee. 

Contact:  Angela  L.  Redlingshafer,  Parklawn 
Building,  Room  9C-18,  Telephone:  301.  443- 
1367. 

Meeting  Date:  October  12-14, 1994. 

7/me:  9  a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Committee  Name:  Violence  and  Traumatic 
Stress  Review  Committee. 

Contact:  Sheri  L.  Schwartzback,  Parklawn 
Building.  Room  9C-26,  Telephone:  301,  443- 
6470. 

Meeting  Date:  October  12-14, 1994. 

Time:  8:30  a.m. 

Place:  Bethesda  Holiday  Inn,  81 20 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Committee  Name:  Child/Adolescent 
Development,  Risk,  and  Prevention  Review 
Committee. 

Contact:  Phyllis  D.  Artis.  Parklawn 
Building,  Room  9C-26,  Telephone:  301,  443- 
1177. 

Meeting  Date:  October  13-14, 1994. 

Time:  9  a.m. 

pyace:  Bethesda  Ramada  Inn,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20014. 

Committee  Name:  Cognitive  Functional 
Neuroscience  Review  Committee. 

Contact:  Shirley  H.  Maltz,  Parklawn 
Building,  Room  9-101,  Telephone:  301, 443- 
3936. 

Meeting  Date:  October  13-14, 1994. 

Time:  8:30  a.m. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Committee  Name:  Perception  and 
Cognition  Review  Conunittee. 

Contact:  Phyllis  D.  Artis,  Parklawn 
Building.  Room  9C-26.  Telephone:  301,  443- 
6470. 

Meeting  Date:  October  13-15, 1994. 

Time:  9  a.m. 

P/ace:  The  River  Inn,  924  25th  Street,  NW., 
Washington,  DC  20037. 

Committee  Name:  Molecular,  Cellular,  and 
Developmental  Neurobiology  Review 
Committee. 

Contact:  Katie  O'Donnell.  Parklawn 
Building,  Room  9-101,  Telephone:  301, 443- 
3857. 

Meeting  Date:  October  16-18, 1994. 

Time:  8:30  a.m. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Committee  Name:  Treatment  Assessment 
Review  Committee. 

Contact:  Anika  Browne,  Parklawn 
Building,  Room  90-18,  Telephone:  301,  443- 
4868. 

Meeting  Date:  October  20-21, 1994. 

Time:  8:30  a.m. 

Place:  Barcelo  Washington  Hotel,  2121  P 
Street,  NW..  Washington,  DC  20037. 

Committee  Name:  Mental  Health  Small 
Business  Research  Review  Committee. 


Contact:  Angpla  L.  Redlingshafer.  Parklawn 
Building.  Room  9C-18,  Telephone:  301.  443- 
1367. 

Meeting  Date:  October  24-25, 1994. 

Time:  9  a.m. 

P/ace: The  River  Inn,  924-25th  Street,  NW., 
Washington,  DC  20037. 

Committee  Name:  Extramural  Science 
Advisory  Board,  NIMH. 

Contact;  Andrea  Baruchin,  Ph.D.,  Parklawn 
Building.  Room  17C-26,  Telephone:  301, 
443-1335. 

Meeting  Dates  and  Times:  October  25, 
1994;  8:30  a.m.-5:00  p.m.— October  26, 1994; 
8:30  a.m.-ad|oumment. 

Place:  Potomac  Room.  Parklawm  Building. 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Committee  Name:  Psychobiology, 
Beha\ior,  and  Neuroscience  Review 
Committee. 

Contort;  William  H.  Radcliffie,  Parklawn 
Building.  Room  9-101,  Telephone:  301.  443- 
3857. 

Meeting  Date:  October  26-27, 1994. 

Time:  9  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Committee  Name:  Social  and  Group 
Processes  Review  Committee. 

Contact:  Rehana  A.  Chowdhury,  Parklawn 
Building.  Room  9C-26,  Telephone:  301.  443- 
6470. 

Meeting  Date:  October  27-28. 1994. 

Time:  9  a.m. 

Place:  Embassy  Suites  at  Chevy  Chase. 
4300  Military  Road,  NW.,  Washington,  DC 
20015. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  August  29, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH 
(FR  Doc.  94-21677  Filed  »-31-94;.8:45  ami 
BILLtNG  CODE  41«M)1-P-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meetings  of  the  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Council  and  Its 
Planning  Subcommittee 

Pursuant  to  Public  Law  92-463, 
■  notice  is  hereby  given  of  the  meetings  of 
the  National  Deaftiess  and  Other 
CommunicaticMi  Disorders  Advisory 
Council  and  its  Planning  Subcommittee 
on  October  5-7, 1994.  at  the  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda.  Maryland.  The  meeting 
of  the  full  Council  will  be  held  in 
Conference  Room  6.  Building  3lC.  and 


the  meetuig  of  the  subcommittee  will  be 
in  Conference  Room  7,  Building  3lC. 

The  meeting  of  the  Planning 
Subcommittee  will  be  open  to  the 
public  on  October  5  from  2  pm  until  3 
pm  for  the  discussion  of  policy  issues. 
The  meeting  of  the  hill  Council  will  be 
open  to  the  public  on  October  6  from 
8:30  am  until  recess  for  a  report  from 
the  Institute  Director  and  discussion  of 
extramural  poUdes  and  procedures  at 
the  National  Institutes  of  Health  and  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders  and  on 
October  7  from  8:30  am  to 
approximately  9:30  am  for  a  report  on 
extramural  programs  of  the  Division  of 
Communication  Sciences  and  Disorders. 
Attendance  by  the  public  will  be  limited 
to  sf>ace  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92-463.  the  meeting  of  the 
Planning  Subcommittee  on  October  5 
will  be  closed  to  the  public  from  3  pm 
to  adjournment.  The  meeting  of  the  full 
Council  will  be  closed  to  the  public  on 
October  7  from  approximately  9:30  an 
until  adjournment.  The  closed  portions 
of  the  meetings  will  be  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
could  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  and  Subcommittee  meetings 
may  be  obtained  from  Dr.  Earleen  F. 
Elkins,  Executive  Secretary.  National 
Deafness  and  Other  Communication 
Disorders,  National  Disorders,  National 
Institutes  of  Health.  Executive  Plaza 
South.  Room  400C.  Bethesda,  Maryland 
20892,  301-496-8693.  A  summary  of 
the  meetings  and  rosters  of  the  members 
may  also  be  ohtained  from  her  office. 
For  individuals  who  plan  to  attend  and 
heed  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accomodations,  please 
contact  Dr.  Elkins  at  least  two  weeks 
prior  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  N.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders.l 

Dated;  August  29, 1994. 
Susan  K.  Feldman, 
Committee  Management  Offtcer,  NTH. 
[FR  Doc.  94-21678  Filed  8-31-94;  8:45  ami 

BILUNC  CODE  4t4ft-Q1-P-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  R-94-1730;  FR-3614-N-02] 

Sutjmission  of  Proposed  Information 
Collection  Requirement 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTtON:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OM^  for 
expedited  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  Comments  due  date:  September 
8. 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
expedited  processing,  an  infonnation 
collection  package  with  respect  to  the 
Indian  Housing  Loan  Guarantee 
Program. 

The  Housing  and  Community 
Development  Act  of  1992  authorized 
Loan  Guarantees  for  Indian  Housing. 
Under  this  Program,  the  Department 
will  guarantee  loans  made  by  private 
lenders  to  Native  American  borrowers 
and  to  Indian  housing  authorities  to 
construct,  acquire,  or  rehabilitate  1-  tu 
4-family  homes.  These  homes  must  be 
located  on  tmst  land  or  land  located  in 
an  Indian  or  Alaska  Native  area. 

The  forms  will  be  used  by  lenders  tu 
determine  pertinent  information 
regarding  the  borrowers 
creditworthiness  and  to  transmit 
specific  loan  data  to  Treasury.  To 
determine  whether  a  particular 
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borrower  is  ehgible  for  the  Section  184 
loan  guarantee,  the  lender  must  analyze 
the  borrower's  ability  to  repay  the 
mortgage  debt.  Once  the  borrower  is 
deemed  approved  a  guaranteed  fee  of 
1%  of  the  insured  amount  must  be 
submitted  to  HUD  prior  to  the 
endorsement  of  any  Section  184  loan. 
The  fee  is  a  one  time  charge  that  is 
charged  to  the  borrower  and  may  be 
financed  into  the  mortgage  amount. 

The  Department  has  suomitted  the 
proposal  for  the  collection  of 
information  as  described  below,  to  0MB 
for  review,  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  25); 

(1)  The  title  of  the  information 
collection  proposal:  Form  HUD— 53036, 
Mortgage  Credit  Analysis  and,  Form 
HUD— 53038,  Transmittal  for  Payment 
of  Loan  Guarantee  Fee. 

(2)  Office  of  the  agency  to  collect  the 
information:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use: 

The  data  collected  on  these  forms  will 
be  used  to  determine  whether  a 
particular  borrower  is  eligible  for  the 
Section  184  loan  guarantee  and  for 
remittance  of  the  Loan  Guarantee  Fee. 
The  lender  must  analyze  the  borrower's 
ability  to  repay  the  mortgage  debt  by 


relating  his  or  her  income,  assets,  and 
liabilities,  to  the  proposed  housing 
payment.  Once  the  borrower  is  deemed 
creditworthy  a  guaranteed  fee  of  1%  of 
the  insured  amount  must  be  submitted 
to  HUD  prior  to  the  endorsement  of  any 
Section  184  loan. 

(4)  Agency  form  number:  Forms 
HUD— 53036  and  HUD— 53038. 

(5)  Members  of  the  public  who  will  be 
affected  by  the  proposal:  Eligible  private 
lending  community. 

(6)  How  frequently  information 
submissions  will  be  required:  Every  time 
a  lender  submits  a  loan  application  for 
Section  184  benefits  to  the  Department. 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submissions  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  One  hundred  lenders 
are  expected  to  use  the  Loan  Guarantee 
Fund.  Lenders  will  spend 
approximately  .183  of  an  hour  to 
complete  both  forms.  This  process  will 
take  place  with  every  request  for 
guarantee  that  the  lender  submits.  We 
estimate  that  each  of  the  one  hundred 
lenders  will  submit  five  applications, 
totaling  five  hundred  annual  responses. 

(8)  Type  of  request:  New  Request. 

(9)  The  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal:  Lisa  A.  DiCarlo, 


Office  of  Native  American  Programs, 
(202) 755-0066. 

Authority:  Section  184  of  the  Housing  and 
Community  Development  Act  of  1992,  Public 
Law  102-550. 

Dated:  August  24, 1994. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  184  Loan  Guarantee  for 
Indian  Housing  Forms. 

Office:  Office  of  Native  American 
Programs,  PI,  DHUD. 

Description  of  the  Need  for  the  Information 
and  its  Ptoposed  Use:  The  data  collected  on 
these  forms  will  be  used  to  determine 
whether  a  particular  borrower  is  eligible  for 
the  Section  184  loan  guarantee  and  for 
renvittance  of  the  Loan  Guarantee  Fee.  The 
lender  must  analyze  the  borrower's  ability  to 
repay  the  mortgage  debt  by  relating  his  or  her 
income,  assets,  and  liabilities,  to  the 
proposed  housing  payment.  Once  the 
txjrrower  is  deemed  creditworthy  a 
guaranteed  fee  of  1  percent  of  the  insured 
amount  must  he  submitted  to  HUD  prior  to 
the  endorsement  of  any  Section  184  loan. 

Form  Numbers:  HUD-53036  and  HUD- 
53038. 

Respondents:  Eligible  private  lending 
community. 

Reporting  Burden: 


Number  of  respondents 

Frequency  of 
responses 

Hours  per  re- 
sponse          " 

Burden 
hours 

10Q 

„: 5 

.183 

91.5 

Total  Riirripn 

91.5 

examination.  HUD  would  be  in  violation  of 
the  law  if  loss  frequent  collection  were  made. 

8.  Explain  any  special  circumstances  that 
require  the  collection  to  be  conducted  in  a 
manner  inconsistent  with  the  guidelines  in  5 
CFR  1320.6. 

This  information  collection  docs  not 
violate  5  CFR  1320.6. 

9.  Describe  efforts  to  consult  with  persons 
mttside  the  agency  to  obtain  their  views  on " 
the  awi lability  of  data,  frequency  of 
collection,  the  clarity  of  instructions  and     - 
recordkeeping,  disclosufe,  or  reporting 
format  (if  any),  and  on  the  data  elements  to 
be  recorded,  disclosed.  Or  reported. 

The  data  being  collected  under  this 
program  mirrors  the  exact  type  of  data  the 
Federal  Housing  Administration  (FHA) 
collects  for  its  Single  Family  housing 
programs.  FHA  has  collected  and  processed 
this  type  of  data  from  lenders  for  50  years. 
In  addition,  the  Veterans'  Administration 
collects  similar  information  from  their 
lenders. 

10.  Describe  any  assurance  of 
confidentiality  provided  to  respondents  and 
the  basis  for  the  assurance  in  statute, 
regulation,  or  agency  policy. 


All  financial  and  personal  data  submitted 
to  HUD  is  considered  confidential  under  the 
Privacy  Act. 

_    11.  Provide  additional  justification  for  any 
questions  of  a  sensitive  nature,  such  as  ' 
sexual  behavior  and  attitudes,  religious 
beliefs,  and  other  matters  that  are  commonly 
considered  private.  This  justification  should 
include  the  reasons  why  the  agency  considers 
the  questions  necessary,  the  specific  uses  to 
be  made  of  the  information,  the  explanation 
to  be  given  to  persons  from  whom  the 
information  is  requested,  and  any  steps  to  be 
taken  to  obtain  their  consent. 

No  sensitive  information  is  to  be  collected. 

12.  Provide  estimates  of  annualized  cost  to 
the  Federal  Government  and  to  the 
respondents.  Also  provide  a  description  of 
the  method  used  to  estimate  cost,  which 
should  include  quantification  of  hours, 
operational  expenses,  and  any  other 
expenses  that.would  not  have  been  incurred 
without  the  paperwork  burden. 

These  forms  are  part  of  the  lenders  overall 
mortgSge  servicing  operations.  Costs  for 
processing  these  forms  are  estimated  at 
SI, 104  annually  (based  on  92  burden  hours 
at  S12.00  per  hour).  Other  costs,  such  as 
rcproduction.of  the  forms  are  negligible. 


13.  Provide  estimates  of  the  burden  of  the 
collection  of  information. 

The  number  of  participating  lenders  is 
estimated  to  be  one  huna.^d.  Each  lender 
must  submit  each  Form  HUD-53036  and 
HUD-53038  for  mortgage  credit  analysis  and 
remittance  under  the  Section  184  program  for 
each  loan  processed.  Total  responses  will 
amount  to  five  hundred  annually.  The  time 
required  to  complete  these  forms  is  based    - 
upon  manual  form  completion. 

14.  Explain  reasons  for  change  in  burden, 
including  the  need  for  any  increase. 

This  is  a  new  information  collection 
requirement,  since  this  is  the  first  time 
Congress  has  appropriated  funds  for  this 
purjjose. 

15.  Collection  of  information  whose  results 
are  planned  to  be  published  for  statistical 
use.  outline  plans  for  tabulation,  statistical 
analysis,  and  publication.  Provide  the  time 
schedule  for  the  entire  project,  including 
beginning  and  ending  dates  of  the  collection 
of  information,  completion  of  report, 
publication  dates,  and  other  actions. 

This  information  is  not  collected  to  be  • 
published  forstatistioi'  use. 

BILUNG  CODE  4210-33-M 


JMI 


Status:  New  Qjllcction." 

Contact:  Lisa  DiCarlo  (202)  755-0066. 

Date:  August  24, 1994. 

SF83    Supporting  Statement  for  Requests 
forOMB  Approval  Under  the  Paperwork 
Reduction  Act  and  5  CFR  1320 

A.  Justification 

1.  Explain  the  circumstances  that  make  the 
collection  of  information  necessary.  Include 
the  idt^ntttiidtion  of  any  legal  or 
administrative  requirements  that  necessitate 
the  collection. 

Section  184  of  the  Housing  and 
Community  Development  Act  of  1992 
authorized  Loan  Guarantees  for  Indian 
Housing.  Under  this  Program,  the 
Department  will  guarantee  loans  made  by 
private  lenders  to  Native  American  borrowers 
and  to  Indian  housing  authorities  to 
construct,  acquire,  or  rehabilitate  1-  to  4- 
family  homes.  These  homes  must  be  located 
on  trust  land  or  land  located  in  an  Indian  or 
Alaska  Native  area. 

The  forms  will  be  used  by  lenders  to 
determine  pertinent  information  regarding 
the  borrowers  creditworthiness  and  to 
transmit  specific  loan  data  to  Treasury.  To 


dotermine  whether  a  p>articular  borrower  is 
eligible  for  the  Section  184  loan  guarantee, 
the  lender  must  analyze  the  borrowers 
ability  to  repay  the  mortgage  debt.  Once. the 
t)orrower  is  deemed  approved  a  guaranteed 
fee  of  1  percent  of  the  insured  amount  must 
be  submitted  to  HUD  prior  to  the 
endorsement  of  any  Section  184  loan.  The  fee 
is  a  one  time  charge  that  is  charged  to  the 
borrower  and  may  be  financed  into  the 
mortgage  amount. 

2.  Indicate  how,  by  whom,  and  for  what 
purpose  the  information  is  to  ht^  used  and  the 
consequence  to  Federal  program  or  policy 
activities  if  the  collection  of  information  was 
not  conducted. 

The  information  on  Forms  HUD-53036  and 
HUD-53038  is  to  be  used  by  participating 
lenders  requesting  loan  guarantees  for  Native 
Americans  on  restricted  lands.  If  this 
collection  of  information  was  not  conducted, 
the  Department  would  be  unable  to  guarantee 
lenders  and  as  a  result  unable  to  provide 
financing  to  Native  Americans. 

3.  Describe  any  consideration  of  the  use  of 
improved  information  technology  to  reduce 
burden  and  any  technical  or  legal  obstacles 
to  reducing  burden. 

We  have  not  considered  the  use  of  any 
improved  technology  since  there  is  noothor 


■  way  to  obtain  information  regardingthe 
applicants.  . 

4,.  Describe  efforts  to  identify  information. 

The  Department  is  not  collecting  this  data 
through  any  other  information  collection 
mechanism. 

5.  Show  specifically  why  any  similar 
information  already  available  cannot  be  used 
or  modified  for  use  for  the  purpose  (21 
described  in  s  2. 

There  is  no  similar  information  currently 
available.  No  loan  level  information  is 
currently  reported  now. 

6.  If  the  collection  of  information  involves 
small  businesses  or  other  small  entities, 
describe  the  methods  used  to  minimize 
burden. 

The  data  requested  was  designed  to 
minimize  the  burden  for  both  large  and  smaH 
organizations,  as  well  as  for  the  Federal 
Government,  by  requesting  a  minimal 
amount  of  information.  The  form  is  to  be 
completed  manually,  requires  little 
completion  time  and  does  not  represent  a 
substantial  burden. 

7  Describe  the  consequence  to  Federal 
program  or  policy  activities  if  the  collection 
were  conducted  less  frequently. 

Legislation  requires  the  lender  to  submit 
.  application  for  the  loan  to  the  Secretary  fot 
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Mortgage  Credit 
Analysts  Work 

All  numtiered  entries  ii 


164  Cat*  Numoat; 


la.  Bonowwr's  nam«: 


lb.  Co-Boncmmt  nama: 


^hare  noted. 


U.S.  DopartRwnl  of  Housing 
and  Urban  Development 
Oftica  o(  Housing 


OM8  Approval  No.  Panding 


2b.  Social  Sacurny  Numoar: 


2b.  Social  Sacwny  NumDar: 


Typa  of  Conttruction:  (cftackona) 
^Existing  Construction   Q  Proposed  Construction 


3a.  Age:  A 


3b.Aoa:A 


6a.  Mongage  mtthout  LG  Faa:  a  6t)  ToW  L&  Faa:  A 


a.Cuntnihous<neeip«nsa»:  A        9.  Tarm  at  loan:  (years) 


6c  Mongaga  aMi  LG  Fee:  a 


10.  Inlaresl  rale:  1%) 


14.  Sattiament  raquiramants  /  Morlgaga  caiculation 
a.  Contract  Safes  Price  or  Value  (wtiicriever  is  less) 


b.  Repairs  &  Improvemeos 


c  Borrowet-paK)  Closing  Costs  (tremMne7c) 


d  Sales  Concessions  (sbCxract) 


e.  Mortgage  Basis  (sin  ol  bnes  14»»0»C  minus  ud) 


t.  Multipty  Mort  Basis  (iir<e  t4e)  by  97  /  95. 


g.  Mortgage  ftwtrwut  LG  Fee) 


h.  Required  investment  (line  i4e  rnnus  line  i4g) 


i.  Discounts 


j.  Prepayable  expenses 


k.  LG  Fee  paid  in  cash 
I. 


Non-Realty  and  other  Items  (see  i4d) 


m  Total  requirements  (sum  ol  iir>es  i4h  -  i4l) 


n  Amount  paid  in   |     [cash    |     [  other  (eipiam) 


o  Amount  to  be  paid  in 


leash 


other 


p  Assets  available 


q  2nd  mortgage  proceeds  (it  app<icatii«) 


1 S  Monthly  Effective  income 

a  Borrower's  base  pay 


b  Borrower's  ottwr  earnings  (eipiain) 


c  Co-borrower's  base  pay 


d.  Co-t>orrower's  ottier  earnings  (eipiain) 


e  Net  income  from  real  estate 


I.  Gross  monthly  income 


Remarks:  (aiiacn  addnionai  paper  it  needeo) 


4.  Oepenoenls: 
a.Nunibers:      b.  Ages: 


S.  Manial  Siatuv  a 

a.  □  Married 

b.  rj  Separated 

c.  11  Unmarried 


7.   a.  Total  CC:  a 

-b.  PaWbySallar    A 
sc.  Borrowers  CC:  A 


Public  reporting  burden  for  this  collection  of  jntormation  is  estimated  to  average  0 1  hour  per  response,  including  the  time  for 
revievring  instnjctions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed ,  and  completing  and  revievnng 
the  collection  of  intonTiation.  Send  comments  regarding  this  burden  esbmate  or  any  other  aspect  ot  this  collection  of  infomiation 
Induding  suggestions  for  redudng  this  burden,  to  the  Reports  Managen>ent  Officer,  Office  of  Information  Poloes  and  Systems 

US  Departmentof  Housing  and  Urban  Development.  Washington,  DC  20410- 3600  and  to  the  Office  of  ManaoementandBudoet! 
PapemvorK  Reduction  Project  (2577-0000),  Washington.  D.C.  20503.  Do  not  send  this  form  to  either  of  the  above  addressees. 

Sensitive  Information:  The  infomation  collected  on  this  form  Is  considered  sensitive  and  is  protected  by  the  Pnvacy  Act  The 
Privacy  Act  requires  that  these  records  be  maintained  with  appropriate  administrative,  technical,  and  physical  safeguards  to  ensure 
their  security  and  confidentiality.  In  addition,  these  records  should  be  protected  against  any  anlapated  threats  or  hazards  to  their 
security  or  integnty  which  could  result  in  substantial  harm,  emban^assment,  inconvenience ,  or  unfairness  to  any  individual  on  whom 
the  information  is  maintained. 


1 1 .  f  iis»-time  MomeOuyer?  a 
Qves     D  No 


12.  Mf.  buy-down  imeresl  rale:  A 
% 


16. 


DaMe  li  OMIgattom 

a.  Totai  installment  debt 


b  ChUd  support  etc. 


c  Other 


d.  Total  monMy  payments 


17 


MoniNyPayment     ,  Unpaid  Balance 

A 


WE^m^. 


Future  montlily  payments 

a.  Pnnopal  &  interest  -  1st  mortgage 


b.  Homeowners  Associabon  Fee 


c.  Ground  rent 


d  Pnndpal  a  interest  -  2nd  mortgage 


e  Hazard  insurance 


t.  Taxes  &  speoal  assessments 


g  Total  mortgage  payment 


h.  Recurring  expenses  (lromlir>e  ifid) 


Total  fixed  payment 


18 


Ratios  /  Reeidual  Income 

a.  Loan-to-Aralue  (line  14g  /  line  7) 


Line  8  Qosing  Costs:  On  line  8a,  show  the  total  buyer's  closing  costs  of  the  transac- 

tion. On  line  8b,  subtract  any  amount  of  buyer's  closing  costs  paid  by  the. 
seller.  Line  8c  is  the  total  amount  of  borrower-paid  financeable  closing  costs. 
Borrower-paid  closing  costs  will  be  added  on  line  14c. 

Line  14d      (Subtract  Sales  Concessions):  Refers  to  seller-paid  prepaid  items,  personal 

property  items,  seller  concessions  exceeding  6%  from  Attachment  A,  etc.  This 
does  not  include  seller-paid  closing  costs  from  Une  8b.  This  amount  should 
also  appear  on  Une  141  to  correctly  determine  total  cash  requirements. 

Line  14f(l)  Multiply  Mortgage  Basis:  Multiply  the  amount  on  Une  14e  by  97%  on  the  first 
$25,000, 95%  on  the  remainder.  Note:  If  the  value  is  less  than  sales  price,  then 
multiply  the  value  plus  closing  costs  by  the  amounts  described  above. 

Certain  types  of  loans  (e.g.,  90%  new  construction  loans),  may  require 
alternative  calculations  on  line  14f(l).  Such  variations  must  be  indicated  in  the 
"remarks"  section  of  the  v^orksheeL 


b  Total  fixed  paymenMo-tncome  Oma  1 7|  /  hne  i  Sf) 


c  Residual  Income  (15f  x080-  17g-  16d) 


19 


Borrovver  rating  (enter  'A'  for  acceptable  or  *R'  for  reject) 
a.  Credit  characteristics  a 


b  Adequacy  ol  effective  income 


c.  Stability  of  effective  income 


d.  Adequacy  of  available  assets 


20  Borrowers  CAIVR  no: 


Co-borrower's  CAIVR  no: 


Total  Amount  ol  Gilts: 
$ 


45301 


21    Final  eppllcailon 
dwUlon 


approve 
reject 


22  Underwrller'i  signature  •  date: 
X 


23   HUO  neprtsemallva' 


»  signature  >  date^^y 


}       I  CHUMS  I0« 

IT 


tonrt  HUU|036  (Sfia^) 


fomi  HUD-53036  (a'ie'94) 


JMI 
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U.S.  Department  of  Housing 

and  Urban  Oev*lopm«nt 

Office  of  Public  and  Indian  Housing 


Transmittal  for 

Indian  Loan  Guaraprfee  Fee 

(LGF)  ^"^O  OMB  Approval  No.  PMiding 

Public  reporting  burden  »0f  this  c^toM  of  lotofmabon  te  •strnalBd  10  average  0  63  hoois  per  response,  ind^^ 

datasources  oalfiering  and  rr^anHWcMbe  data  needed,  »xj  cooHJteting  and  resnewiog  the  o^  Send  commene  regarding  this  burden  estimate 

Of  any  other  aspe«  ol  this  collectxxfcllOaTnation,  Including  suggesOons  tor  reduang  this  burden,  to  the  Reports  Manage<T>enl  Officer,  Office  o(  Inlormatioo  Potoes 

andSystems  US  Deparimenl  of  Ho»5iaJ^  Urban  Devetopmeot  Washington,  a  C.  204 10- 3600  and  to  the  Office  of  Ma^ 

Project  277-3b00t,  WasMngtoo.  D.C.  20903.  Oo  not  send  this  completed  lormto  eitier  of  these  addressees. 

This  transminal  shall  be  prepared  by  the  remitting  mortgagee  to  accompany  all  LGF  payments  serrt  to  HUD. 

Incomplete  and/or  inaccurate  data  may  delay  endorsement  of  tfw  1 84  case  involved. 

Mail  all  transmittals  to:  HUD  c/o  Processing  Center.  PC  Box  198353,  Atlanta,  GA  30384-8353. 


Part  1  Lender  Information 

ta.   Reason  hx  Payment: 

n  Initial  Pee        ("1  Artrtitional  Fee           □  Late  Charge/ 
on  a  new  loan       on  an  underpayment        Interest 

tnsinictlons:  Part  1  Lender  Inlonnatlon 

la.  Check  the  appropriate  box(es)  to  indicate  the  purpose  of  the 

transmittal, 
lb.  Enter  the  name  of  the  remitting  nwrtgagee. 
1c.  Enter  the  remitting  Lender's  ID  number.   The  LGF  statement  of 

amount  confirmir>g  receipt  of  the  funds  will  be  sent  to  the  related 

address  in  HUD's  records. 

16.   Lenders  Name:  {pnni) 

ic  Lender  Number:  (10  digits) 

10.  Name  ol  Person  » 158  comacied  regarding  this  payment: 

le.  Prxjne  Number  (indude  area  code  »  Biiension) 

Part  2  Mortgage^Data 

2a.  184  Case  Number:  (10  Digits,  3i 


20.   Closing  Dale:  (mrrvdoryy) 


2c.  Term  m  Monms: 


0) 
(2) 

(3) 
(4) 


1  to  215  months 
216to264rTX)nlhs 
265  to  300  months 
over  300  months 


0^ 
f 


LGFee'      LJ^®^ 
Financed?  rlNo 


20.   Mortgage  Amount: 
$ 


2e.  Perceniage  of  tne  LGF  Fmanced: 
% 


21.    Borrower's  Loan  Numoer  or  Last  name 

Part  3  Loan  Guarantee  Fee  Data 

3a    Fee  Amount  Ici  Wcigage: 

$  


3D    Laie  Cnarge  Due:  (4%  ol  3a) 

s 


_3C-   inieresi  Due: 
$' 


30    Total  Amouni  oTCneck:  (3a  plus  30  plus  3c) 


Irwiruclions:  Pari  2  LGF  Mortgage  Data 

2a.  Enter  the  1 84  Case  f>Jumber  assigned  by  HUD, 

2b.  Enter  the  closing  date  of  the  mortgage. 

2c.  Check  the  box  indicating  the  number  of  payments  In  the  mortgage. 

2d.  Enter  the  nwrtgage  amount 

2e.  Enter  the  percent  of  LGP  financed,  e.g.  0%  or  100% 

2f.  Enter  the  borrower's  loan  number  or  the  borrower's  last  name.  HUD 
will  indude  this  inf  omution  on  the  LGF  statement  of  accountto  assist 
mortgagees  in  matching  statements  to  the  appropriate  nrtortgage  file. 


Instructiona:  Part  3  LGF  Data 

3a.  Enter  the  LGF  due  HUD  as  shown  on  form  HUD-1,  Settlement 
Statement,  or  If  applicable,  the  additional  LGF  being  remttted. 

3b.  A  4%  late  charge  shall  be  paid  If  the  LGF  is  not  expected  to  reach 
HUD  within  1 5  days  of  the  closing  date  entered  in  Item  2b.  Enter  4% 
of  the  Net  LGF  shown  in  Item  3a. 

3c.  In  addition  to  the  late  charge,  daily  interest  shall  be  paid  on  the  Net 
LGF  (item  3a)  from  the  closing  date  if  the  LGF  payment  is  not 
expected  to  reach  HUD  within  30  days  of  the  closing  date.  Use  the 
current  value  of  Federal!  unds  rate  (published  annually  in  the  Federal 
Register)  to  compute  the  Interest  due. 

3d.  Enter  the  total  of  items  3a  plus  3b  plus  3c.  This  amount  must  equal 
the  amount  of  the  check.  An  individual  check  is  requlredfor  each  form 
HUD-53038.  Do  not  combine  remittances. 
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BILLING  CODE  421».3>-C 

[FR  Doc  94-21628  Filed  8-31-94;  8:45  amj 
BILLING  CODE  4210-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

May  13, 1994. 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1076- 
0120),  Washington,  IX:  20503, 
telephone  202-395-7340. 
Title:  Adult  Education  Program  Annual 

Report  Form 
OMB  approval  number:  1076-0120 
Abstract:  Program  Directors  supply 

identifying  information  and  data  on 

correspondent  information. 


employment  status,  level  of  education 
and  general  area  of  interest  This 
information  is  collected  in  measuring 
predetermined  goals  and  ol^ctives  of 
the  Indian  adult  pursuing  educational 
opportunities  below  the  college  level. 

Bureau  form  number:  62123 

Frequency:  Annual 

Description  of  respondents:  Eligible 
Indian  adults  pxirsuing  educational 
opportunities  below  the  college  level. 

Estimated  completion  time:  4Xi  His 

Annual  responses:  70 

Annual  burden  hours:  280 

Bureau  clearance  officer:  Gail  Sheridan 
202-208-2685 

Reginald  Rodriquez. 

Chief.  Brancti  of  PosUecondary  Education 
Programs. 

IFR  Doc.  94-21560  Filed  8-31-94;  8:45  am) 

BILUNG  COOE  431»-02-M 


Information  Collection  SutMnltted  to 
the  Office  of  Management  ar>d  Budget 
for  Review  Under  the  Paperworfc 
Reduction  Act 

May  13, 1994. 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureaus  clearance  officer 


at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1076- 
0117),  Washington.  D.C..  telephone 
202-395-7340. 

Title:  Adult  Education  Program 

Application  Form 
0MB approval  number:  1076-0117 
Abstract:  Respondents  supply 

identifying  information  and  data  on 

correspondent  information, 

employment  status,  level  of  education 

and  general  area  of  interest.  This 

information  is  collected  in 

determining  eligibility  of  the  Indian 

adult  pursuing  educational 

opportunities  below  the  college  le\'el. 
Bureau  form  number:  G243 
Frequency:  Annual 
Description  o/ respondent;  Eligible 

Indian  adults  pursuing  educational 

opportunities  below  the  collie  level. 
Estimated  completion  time:  0.166  Hrs 
Annual  responses:  12,000 
Annual  burden  hours:  1,992 
Bureau  clearance  officer:  Gai\  Sheridan 

202-208-2685 
Reginald  Rodriquez, 

Chief  Branch  of  Postsecondary  Education 
Programs. 

IFK  Doc.  94-21561  Filed  8-31-94;  «:45  am) 

BILUNG  COOC  4310-02-M 
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Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

May  13, 1994. 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  ofBcer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1076- 
0119).  Washington.  DC  20503. 
telephone  202-395-7340. 

Title:  Adult  Education  Program  Needs 
Assessment  Form 

0MB  approval  number:  1076-0119 

Abstract:  Respondents  supply 
identifying  information  and  data  on 
correspondent  information, 
employment  status,  level  of  education 
and  general  area  of  interest  to 
determine  kind  of  plan  that  best  meet 
the  individual  need.  This  information 
is  collected  in  measuring  goals  and 
objectives  of  the  Indian  adult 
pursuing  educational  opportunities 
below  the  college  level. 

Bureau  form  number:  62124 

Frequency:  Annual 

Description  of  respondents:  Eligible 
Indian  aduUs  pursuing  educational 
opportunities  below  the  college  level. 

Estimated  completion  time:  0.25  HRS 

i4nnuay  responses;  12.000 

Annual  burden  hours:  3,000 

Bureau  clearance  officer:  Gail  Sheridan 
202-208-2685 

Reginald  Rodriquez, 

Chief.  Branch  of  Postsecondary  Education 

Programs. 

IFR  Doc.  94-21562  Filed  8-31-94:  8:45  am] 

BILUNG  CODE  4310-02-M 


Bureau  of  Land  Management 
[CA-01&-4210-04;  CACA  33918] 

Opening  of  Land  in  a  Proposed 
Exchange;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  temporary  5-year 
segregation  for  a  proposed  exchange. 
CACA  33918.  of  approximately  49-acres 
of  public  land  is  being  terminated,  and 
the  land  is  open  to  appropriation  under 
the  public  land  laws  and  the  mining 
laws. 

EFFECTIVE  DATE:  September  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Kelley,  BLM  Folsom  Resource 
Area  Office,  63  Natoma  St..  Folsom,  CA. 
(916) 985-4474. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  exchange  was  noted  to  the 
public  land  records  on  May  11, 1994. 
which  segregated  the  land  described 
therein.  The  land  is  described  as 
follows: 

Mount  Diablo  Meridian  • 

T.  14N..R.  IDE. 
Sec.  23,  all  public  land  in  section 
Sec.  34,  all  public  land  in  NVz  of  section. 

The  area  described  aggregates 
approximately  49-acres  in  Placer  County. 

On  the  date  of  publication  of  this 
notice  in  the  Federal  Register  the  land 
will  be  opened  to  appropriation  under 
the  public  land  laws  and  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
other  segregation  of  record. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the  public 
land  laws  and  general  mining  laws  prior 
to  the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 


possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  August  26, 1994. 
D.K.  Swickard. 

Area  Manager. 

IFR  Doc.  94-21580  Filed  8-31-94;  8:45  am] 

BILLING  CODE  4310-40-M 


[CA-067-00-4333-04;  9260;  2-O0160] 

Establishment  of  Supplementary  Rules 
for  Use  Management  of  ttie  Hot 
Springs  LTVA  Well  Site  on  Public 
Lands  in  Imperial  County,  CA 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Establishment  of  supplementary 
rules. 

SUMMARY:  The  primary  purpose  of  these 
supplementary  rules  is  to  regulate  use  of 
the  well  facility  at  Hot  Springs  LTVA. 
to  enhance  the  public  safety,  deter 
criminal  activity  and  improve  site 
qualify  while  decreasing  overall  costs 
and  maintenance  needs  associated  with 
the  well.  The  Hot  springs  LTVA  and 
well  are  located  in  T.  16S.  R  16E. 
S12:SE  V4  SBM.  The  following 
supplementary  rules  will  apply  to  the 
well  area  of  the  Hot  Spring  LTVA: 

1.  No  one  shall  possess  any  food,  beverages 
or  pets  within  the  immediate  fenced 
enclosure  surrounding  the  Hot  Springs  well 
facility.  For  the  j)urpose  of  this  rule,  the 
"fenced  enclosure"  means  the  entire  area 
within  the  post  and  cable  barrier  erected 
aroundthe  site,  excluding  the  parking  area. 

2.  Use  or  occupancy  of  the  entire  well  area, 
including  the  parking  area,  is  prohibited  from 
midnight  to  5  a.m. 

3.  The  introduction  of  soap,  detergent  or 
other  cleaning  agents  is  prohibited  in  the  bus, 
showers  or  drainage  associated  with  the  well 
facility. 


BACKGROUND:  In  recent  years,  a 

geothermal  well  in  the  vicinity  of  Hot 
Springs  LTVA  has  been  used  as  the 
water  source  for  a  wading  pool  and  bath 
area.  Through  volunteers  efforts,  a 
facility  was  created,  complete  with 
concrete  foundations,  pools  and  a 
shower.  Water  from  the  well  drains  from 
the  well  into  a  low  lying  are  forming  a 
pound.  The  well  is  used  by  winter 
visitors  and  local  residents  alike,  with 
visitation  of  several  hundred  persons 
per  day  in  winter  months.  Problems 
arise  when  visitors  bathe  at  the  well, 
using  soap  which  then  enters  and 
pollutes  the  pond.  Additionally,  food 
and  leverages  consumed  at  the  well,  as 
well  as  the  presence  of  pets  on  site, 
create  undue  refuse  and  an  unhealthy 
environment.  Problems  are  also  created 
by  evening  and  late  night  use  when 
large  parties  occur,  in  which  alcohol 
and  drug  use  and  vandalism  are 
common  occurrences. 

EFFECTIVE  DATE:  Effective  September  1, 
1994  and  will  remain  in  effect  until 
rescinded  or  modified  by  the  authorized 
officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Area  Ranger  Robert  Zimmer, 
Bureau  of  Land  Management,  EL  Centro 
Resoiu-ce  Area,  661  S.  4th  St.,  El  Centro, 
CA  92243,  (619)  353-1060. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  restriction  is  provided 
in  43  CFR  8365.1-6.  Violation  of  this 
restriction  is  punishable  by  a  fine  not  to 
exceed  $100,000.00  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  August  18, 1994. 
Henri  R  Bisson, 
District  Manager. 
IFR  Doc.  94-21568  Filed  8-31-94;  8:45  am] 

BILUNO  CODE  431»^M-M 


tNV-«43-4210-06;  N-10703] 

Realty  Action:  Opening  of  PubKc  Land, 
Nevada 

August  22,  1994. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Opening  order. 


SUMMARY:  This  order  will  open  1.93 
acres  of  public  land  to  entry  under  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926  (43  U.S.C.  869.  as 
amended),  including  the  mineral  leasing 
laws  and  the  mineral  material  sale  laws. 
The  land  was  reconveyed  to  the  United 
States  through  a  private  exchange. 
EFFECTIVE  DATE:  September  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles }.  Kihm,  Bureau  of  Land 
Management,  Carson  City  District,  1535 
Hot  Springs  Road.  Carson  City,  NV 
89706,  (702)  885-6000. 
SUPPLEMENTARY  INFORMATION:  The 
following  described  lands  were 
reconveyed  to  the  United  States  on  July 
8, 1974,  through  a  private  exchange: 

Mount  Diablo  Meridian,  Nevada 

T.  15N.,R.  20E., 

Sec.  8,  SV.tNV2SVVV4SEV4  (within). 

The  area  described  contains  1.93  acres 
situated  in  Carson  City. 

1.  At  10  a.m.  on  September  1, 1994. 
the  lands  will  be  open  to  entry  under 
the  Recreation  and  Public  Purposes  Act 
of  June  14, 1926  (43  U.S.Q  869,  as 
amended)  subject  to  valid  existing 
rights,  existing  classification  and 
withdrawals,  and  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  10 
a.m.,  on  September  1, 1994,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

2.  At  10  a-m.,  on  September  1, 1994, 
the  lands  described  will  be  opened  to 
applications  and  offers  under  the 


mineral  leasing  laws,  including  the 

Geothermal  Steam  Act,  and  the  mineral 

material  sale  laws. 

Robert  G.  Steele, 

Deputy  State  Director,  Operations. 

(FR  Doc.  94-21 564  Filed  8-31-94;  8:45  amj 

BILLING  CODE  4310-HC-M 


[A2-054-4-4210-05;  A2A  28675;  4-00162] 

Arizona:  La  Paz  County  Realty  Action 
for  ttie  Noncompetitive  Sale  of  PuMc 
Lands 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Reahy  Action, 
Arizona. 

SUMMARY:  The  Bureau  of  Land 
Management  has  determined  that  the 
following  described  lands  may  be 
suitable  for  "direct  sale  under  sections 
203  and  209  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (Pub.  L. 
94-579,  90  Statute  2750;  Title  43  United 
States  Code,  Section  1713).  at  not  less 
than  fair  market  value,  pending 
complete  analysis  as  required  by  law. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  7N.,R.  19W., 
Sec.  12,  all; 
Sec.  13,  EVz,  NW'/t; 
Sec.  14,  all. 
Containing  1,760.00  acres,  more  or  less. 

DATES:  On  or  before  October  17, 1994, 
interested  parties  may  submit  comments 
to  Area  Manager,  Havasu  Resource  Area, 
3189  Sweetwater  Avenue,  Lake  Havasu 
City,  AZ  86406.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director, 
who  may  sustain,  vacate  or,  modify  thi« 
realty  action.  In  the  absence  of 
objections,  this  proposed  realty  action 
will  becorne  final. 

The  lands  will  not  be  offered  far  sale 
until  full  review  in  compliance  with  the 
National  Environmental  Policy  Act,  and 
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for  at  least  60  days  following  the  date  of 
this  notice. 

The  land  described  is  hereby 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws, 
pending  disposition  of  this  action  or  on 
or  before  May  29, 1995,  whichever 
occurs  first. 

FOR  FURTHER  INFORMATION  CONTACT:  '     '* 
Janice  Easley,  Land  Law  Examiner, 
Bureau  of  Land  Management,  Havasu 
Resource  Area,  3189  Sweetwater 
Avenue,  Lake  Havasu  City.  Arizona 
86406.  Detailed  information  concerning 
this  action  is  also  available  for  review. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  consider  the  sale  of  the  surface  and 
subsurface  estates  of  the  above- 
described  lands  to  the  La  Paz  County 
Board  of  Supervisors.  The  land  would 
be  used  to  construct  a  regional  landfill 
and  to  locate  heavy  industrial  sites. 

Conveyance  of  the  available  mineral 
interests  would  occur  simultaneously 
with  the  sale  of  the  land.  The  mineral 
interests  being  offered  for  conveyance 
have  no  known  mineral  value. 
Acceptance  of  a  direct  sale  offer  will 
constitute  an  application  for  conveyance 
of  those  mineral  interests.  The  applicant 
will  be  required  to  pay  a  $50 
nonrefundable  filing  fee  for  conveyance 
of  the  available  mineral  interests. 

The  purchaser,  by  accepting  the  land 
patent,  would  agree  to  take  the  property 
subject  to  the  current  grazing  lease  until 
such  time  as  the  present  lease  is 
terminated. 

The  patent,  when  issued,  will  contain 
the  following  term,  condition,  and 
reservation. 

1.  Reservation  to  the  United  States  of 
a  right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890, 
Title  43,  United  States  Code  section  945. 
Judith  I.  Reed. 
District  Manager. 
|FR  Doc.  94-21614  Filed  8-31-94;  8:4-5  ami 

BILUNG  CODE  4310-32-M 


[MT-025-O4-4333-03-P] 

Order— Seasonal  Hunting  Access 
Restrictions  in  Musselshell  County,  MT 

AGENCY:  Bureau  of  Land  Management. 
Montana.  Miles  City  District,  Billings 
Resource  Area.  Interior. 
ACTION:  Seasonal  restriction  of  certain 
public  lands  to  hunting  access  in 
Musselshell  County,  Montana. 
SUMMARY:  The  Bureau  of  Land 
Management  is  cooperating  with  the 
Montana  Department  of  Fish,  Wildlife, 
and  Parks  to  improve  hunting 


opportunities.  Two  areas  are  proposed 
as  Cooperative  Management  Areas 
(CMAs);  Gage  Dome,  Graves  and  Downs. 
There  will  be  a  30  day  comment  period, 
and  if  no  major  concerns  are  expressed, 
restrictions  will  go  into  effect  at  the  end 
of  the  comment  period.  Under  the 
cooperative  agreement  certain  public 
lands  will  be  closed  to  motorized 
vehicles  and  some  will  require 
permission  to  cross  private  land  to  get 
to  them.  The  purpose  of  this  program  is 
to  improve  the  quality  of  big  game 
hunting  opportunities  and  provide  more 
area  to  hunt  for  the  general  public.  This 
will  be  accomplished  through 
increasing  the  land  base,  controlling 
vehicle  access  and  reducing  the  number 
of  people  contacting  the  private  land 
owner  for  permission  to  hunt.  The 
following  rules  will  be  in  effect  during 
the  big  game  seasons  established  by  the 
Montana  Department  of  Fish,  Wildlife, 
and  Parks. 

— Gage  Dome  CMA  is  being  managed  as 
four  units — South  Unit,  Downs  Unit, 
East  Tranel  Unit  and  West  Tranel 
Unit. 

—Within  the  South  Unit  and  West 
Tranel  Unit  all  public  and  private 
land  will  be  available  for  hunting 
without  permission  and  all  vehicles 
will  be  limited  to  designated  open 
roads  or  authorized  use. 

— In  Downs  Unit  and  East  Tranel  Unit 
permission  will  be  required  to  hunt 
on  all  private  and  public  lands  and 
travel  will  be  restricted  to  existing 
roads. 

— These  units  are  located  northeast  of 
Roundup,  Montana.  Maps  and  signing 
will  be  provided  by  the  Montana  Fish, 
Wildlife,  and  Parks  and  BLM—  _ 
Billings  Resource  Area  at  810  East 
Main,  Billings,  MT. 

— In  the  Graves-Downs  CMA  permission 
will  be  required  to  hunt  on  all  private 
and  public  land  except  for  those 
public  lands  that  have  public  access. 
Travel  will  be  restricted  to  existing 
roads.  This  area  is  located  about  11 
miles  northeast  of  Roundup,  MT. 

DATES:  These  restrictions  remain  in 
effect  annually  during  the  big  game 
hunting  seasons  established  by  the 
Montana  Department  of  Fish,  Wildlife, 
and  Parks  until  rescinded  by  a 
subsequent  notice  in  the  Federal 
Register  or  the  existing  cooperative 
agreements  are  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Billy  Mcllvain.  Area  Manager,  Billings 
Resource  Area.  810  E.  Main,  Billings 
Montana.  59105;  phone  (406)  657-6262. 

SUPPLEMENTARY  INFORMATION:  These 
rules  have  been  established  in 


accordance  with  Regulation  43  CFR 

8364.1. 

Darrel  G.  Pistoriiis, 

Acting  District  Manager. 
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[MT-060-03-441(M)2] 

West  HjLlne  Resource  Management 
Plan  Amendment;  Chouteau  and  Hill 
Counties,  MT 

AGENCY:  Department  of  the  Interior. 
Bureau  of  Land  Management. 

ACTION:  Notice  is  hereby  given  that  the 
West  HiLine  Resource  Management  Plan 
will  be  amended  by  the  Havre  Resource 
Area.  Havre,  Montana. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  amend  the 
West  HiLine  Resource  Management  Plan 
(RMP)  with  respect  to  management  of 
public  lands  in  the  Lonesome  Lake  area 
that  are  currently  withdrawn  to  the 
Bureau  of  Reclamation  (Reclamation). 
Some  15,543  acres  of  public  lands  in  the 
Lonesome  Lake  area  are  withdrawn  to 
Reclamation.  The  Lonesome  Lake  area  is 
located  in  northcentral  Montana  in 
Chouteau  and  Hill  Counties  about  70 
miles  south  of  the  Canadian  border  and 
about  6  miles  northwest  of  the  town  of 
Big  Sandy.  Most  of  the  area  is  in 
Chouteau  County,  with  about  160  acres 
in  Hill  County. 

Presently,  if  this  withdrawal  is 
terminated  or  administration  of  the 
public  lands  returns  to  BLM,  the  lands 
would  be  managed  under  the  guidance 
in  the  West  HiLine  RMP.  Changes  in 
resource  management  of  these  lands  is 
not  in  conformance  with  the  record  of 
decision  for  the  West  HiLine  RMP 
(1988).  This  requires  that  the  land  use 
plan  be  amended  to  address  future 
management  of  public  lands  in  the 
Lonesome  Lake  area.  An  environmental 
assessment  will  be  prepared  to  address 
alternative  management  plans  for  use  of 
public  lands  at  Lonesome  Lake. 

PUBLIC  PARTICIPATION:  Comments  and 
recommendations  on  this  notice  to 
amend  the  West  HiLine  RMP  should  be 
received  on  or  before  30  days  from  the 
date  ot  mis  notice. 

ADDRESSES:  Comments  should  be  sent  to 
the  Havre  Resource  Area,  1704  2nd 
Street  West.  Havre,  MT  59501. 

FOR  FURTHER  INFORMATION  CONTACT:  )im 
Barnum.  Area  Manager,  Havre  Resource 
Area,  1704  2nd  Street  West.  Havre,  MT 
59501.  (406)  265-5891. 


Dated:  August  17, 1994. 
David  L.  Man, 

District  Manager. 
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Fish  and  Wildlife  Service 

Sport  Fishing  and  Boating  Partnership 
Council  Meeting 

Time  and  Date:  The  Sport  Fishing  and 
Boating  Partnership  Council  will  meet  on 
October  8, 1994  at  8:30  a.m. 

Place:  The  meeting  will  be  held  in  the  Red 
Lion  Hotel,  255  S.  West  Temple  Street,  Salt 
Lake  City.  Utah  84101. 

Status:  This  meeting  will  be  open  to  the 
public. 

Summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  this  notice 
announces  a  meeting  of  the  Sport  Fishing 
and  Boating  Partnership  Council.  Interested 
persons  may  make  oral  statements  to  the 
Council  or  may  file  written  statements  for 
consideration.  Summary  minutes  of  meeting 
will  be  maintained  by  the  Coordinator  for  the 
Sport  Fishing  and  Boating  Partnership 
Council  at  4401  North  Fairfax  Drive, 
Arlington.  VA  22203,  and  will  be  available 
for  public  inspection  during  regular  business 
hours  (7:30-4:00)  Monday  through  Friday 
within  30  days  following  the  meeting. 
Personal  copies  may  be  purchased  for  the 
cost  of  duplication. 

Matters  To  Be  Considered:  This  will  be  the 
fourth  meeting  of  the  Sport  Fishing  and 
Boating  Partnership  Council,  since  the 
Secretary  of  the  Interior  signed  the  Council 
Charter.  Council  members  will  receive    " 
reports  from  the  education,  initiatives,  and 
boating  committees. 

Contact  Person  for  More  Information:  For 
further  information  individuals  may  contact 
the  Council  Coordinator,  Chris  Dlugokenskl, 
at  703  358-2156. 

Dated:  August  24, 1994. 
Bruce  Blanchard. 
Acting  Director. 

IFR  Doc.  94-21612  Filed  8-31-94;  8:45  ami 
BILUNG  CODE  4310-65-M 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Corrections 
Advisory  Board  Meeting 

Time  and  Date:  8:00  a.m..  Tuesday, 
September  27. 1994. 

Place:  Hyatt  Regency  Hotel,  2  Tampa  Citv 
Center,  Tampa,  Florida. 

Status:  Open. 

Matters  to  be  Considered:  Intermediate 
Sanctions  State  Cluster,  election  of  officers  to 
the  NIC  Advisory  Board,  themes  for  future 
Board  meetings,  and  updates  on  the 
following  topics:  Crime  Bill,  mental  health 
issues  in  jails.  NIC  staffing  analysis,  Medicare 
and  Medicaid  payments  to  inmates,  National 
Academy  of  Sciences'  violence  study,  the 
impact  of  older  offenders,  and  NlC's  budget 
and  funding. 


Contact  Person  for  More  Information:  Larry 
Solomon,  Deputy  Director,  (202)  307-3106, 
ext.  155. 

Morris  L.  Thigpen, 

Director. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Conference  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora;  Public  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice.     , 

SUMMARY:  With  this  notice  the  U.S.  Fish 
and  Wildlife  Service  (Service) 
announces  a  public  meeting  to  discuss 
the  provisional  agenda  items,  proposed 
resolutions,  and  proposed  amendments 
to  the  appendices  for  the  upcoming 
ninth  regular  meeting  of  the  Conference 
of  the  Parties  (COP9)  to  the  Convention 
on  Imemational  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES). 

..DATES:  The  public  meeting  will  be  held 
On  September  14.  1994.  from  9:30  A.M. 
to  1:00  P.M.  The  Service  will  consider 
information  and  comments  fi-om  the 
public  on  the  provisional  agenda  for 
COP9. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Buffet  Room  adjacent  to  the 
cafeteria  of  the  Department  of  the 
Interior.  18th  and  C  Streets.  N.W., 
Washington.  D.C.  Requests  for 
information  concerning  the  proposals 
and  comments  should  be  sent  to  the 
Director.  U.S.  Fish  and  Wildlife  Service, 
c/o  Office  of  Management  Authority, 
4401  N.  Fairfax  Drive,  Room  420-C, 
Arlington,  CA  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  P.  Jones  or  Susan  S. 
Lieberman,  Office  of  Management 
Authority,  at  the  above  address; 
telephone  703/358-2093. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  hereinafter  referred  to  ' 
as  CITES  or  the  Convention,  is  an 
international  treaty  designed  to  control 
international  trade  in  certain  animal  and 
plant  species  which  are  or  may  become 
threatened  with  extinction,  and  are 
listed  in  Appendices  to  the  treaty. 
Currently,  123  countries,  including  the 


United  States,  are  QTES  Parties.  CITES 
calls  for  biennial  meetings  of  the 
Conference  of  the  Parties  which  review- 
its  implementation,  make  provisions 
enabling  the  CITES  Secretariat  (in 
Switzerland)  to  carry  out  its  functions, 
consider  amending  the  list  of  species  in 
Appendices  I  and  II,  consider  reports 
presented  by  the  Secretariat,  and  make 
recommendations  for  the  improved 
effectiveness  of  the  Convention. 

This  is  part  of  a  series  of  notices 
which,  together  with  public  meetings, 
provide  the  public  with  an  opportunity 
to  participate  in  the  development  of  the 
U.S.  positions  for  the  ninth  regular 
meeting  of  the  Conference  of  the  Parties 
to  CITES  (C0P9)  to  CITES,  which  the 
U.S.  will  be  hosting  in  Fort  Lauderdale. 
Florida,  from  November  7  to  18,  1994. 
A  Federal  Register  notice  published  on 
July  15,  1993  (58  FR  38112),  requested 
information  and  comments  from  the 
public  on  animal  or  plant  species  the 
United  States  might  consider  as  possible 
amendments  to  the  Appendices.  A 
Federal  Register  notice  published  on 
November  18. 1993  (59  FR  60873), 
requested  public  com.ments  on  possible 
revisions  to  the  criteria  for  listing 
species  in  the  CITES  Appendices.  A 
Federal  Register  notice  published  on 
January  27,  1994  (59  FR  3832), 
requested  additional  comments  from  the 
public  on  animal  or  plant  species  the 
United  States  was  considering 
submitting  as  amendments  to  the 
Appendices.  A  Federal  Register  noti(  e 
published  on  January  28,  1994  (59  FR 
4096)  published  the  time,  place,  and 
provisional  agenda  for  COP9. 
announced  a  public  meeting,  and 
requested  information  and  comments 
from  the  public.  Two  more  Federal 
Register  notices  will  be  published  prior 
to  the  September  14  public  meeting:  one 
describing  proposed  U.S.  positions  on 
proposals  to  amend  the  CITES 
Appendices,  and  the  other  describing 
proposed  U.S.  positions  on  all  other 
agenda  items  and  resolutions  to  be  taken 
up  at  the  meeting.  Information 
concerning  the  proposals  will  be 
available  at  the  meeting.  For  those 
unable  to  attend,  information  may  be 
obtained  from  the  contact  noted  above. 
The  Service's  regulations  goveming  this 
public  process  are  found  in  Title  50  of 
the  Code  of  Federal  Regulations 
§§23.31-23.39. 

Author:  This  notice  was  prepared  by  .Miirk 
R.  Albert.  Office  of  Management  Authorilv 
lis.  Fish  and  Wildlife  Servii  e  (703/35«- 
2095:  FAX  703/358-22801. 
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Daled:  August  29.  1994 
Mollie  H.  Beattie. 

Director.  Fish  aid  Wildlife  Service. 
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INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Gro\'es,  Interstate  Commerce 
Commission.  Section  of  Environmental 
Analvsis,  Room  3219,  Washington.  DC 
20423.  <202)  927-62G3  or  (202)  927- 
6246. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-308  (SUB-NO.  2X).  CENTRAL 
MICHIGAN  RAILWAY  COMPANY- 
ABANDONMENT  EXEMPTION— IN 
BAY  COUNTY.  MICHIGAN.  EA 
available  8/22/94. 

AB-290  (SUB-NO.  143X).  CENTRAL 
OF  GEORGIA  RAILWAY  CO- 
ABANDONMENT— AT  DUBLIN. 
GEORGIA.  EA  available  8/26/94. 

AB-290  (SUB-NO.  144X).  NORFOLK 
SOUTHERN  RAILWAY  COMPANY- 
ABANDONMENT  IN  JEFFERSON 
COUNTY,  ALABAMA.  EA  available  8/ 
26/94. 

NO.  /VB-43  (SUB-NO.  160X) 
ILLINOIS  CENTRAL  RAILROAD 
COMPANY— ABANDONMENT 
EXEMPTION  IN  JACKSON.  MS.  EA 
available  8/26/94. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-^19X.  NEW  HAMPSHIRE 
NORTHCOAST  CORPORATION— 
ABANDONTk^ENT  EXEMPTION  IN 
STRAFFORD  COUNTY.  NH.  EA 
available  8/22/94. 

AB-55  (SUB-NO.  487X).  CSX 
TRANSPORTATION.  INC.— 
ABANDONMENT— IN  POLK  COUNTY. 
FLORIDA.  EA  available  8/26/94. 
Vernon  A.  WiOiaras, 
Acting  Secretary. 
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[Finance  Deckel  No.  325t^ 

The  Cincinnati  Tenninal  Railway  Ca— 
Lease  Exemption — Norfolk  and 
Western  Railway  Company 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10503.  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C 
11343-45  the  lease  by  The  Cincinnati 
Terminal  Railway  Co.  from  Norfolk  and 
Western  Railway  Ccnopany  (N&W)  of  1.5 
miles  of  track  known  as  the  Riverfront 
Running  Track  between  MP  119.3  and 
MP  120.8.  all  within  the  City  of 
Cincinnati.  OH.  subject  to  employee 
protective  conditions. 
DATES:  The  exemption  is  effective  on 
October  1, 1994.  Petitions  to  stay  must 
be  filed  by  September  12. 1994. 
Petitions  to  reopen  must  be  filed  by 
September  21. 1994. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32519  to:  (1)  Office 
of  the  Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423  and  (2)  Robert  L. 
Calhoun.  1025  Connecticut  Ave..  NW.. 
Suite  1000.  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
ITDD  for  hearing  impaired:  (202)  927- 
5721.1 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

Deckled:  August  24. 1994. 

By  the  Ck)mmission,  Chairman  McDonald. 
Vice  Chaimian  Phillips,  and  Commissioners 
Simmons  and  Morgan. 
Vernon  A.  Wittiams. 
Acting  Secretary. 
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Equipment  Co.  et  ai..  Civil  Action  Na 
4-92-^38  (D.  Minn.),  was  lodged  with  - 
the  United  States  District  Court  for  the 
District  of  Minnesota.  This  stipulation 
represents  a  settlement  of  claims  against 
Lloyd  Lagow  Construction  and 
Development  Corporation  ("Lagow"), 
one  of  three  defendants  in  this  action  to 
enforce  the  Clean  Air  Act  and 
provisions  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
relating  to  asbestos  renovation 
operations. 

Under  this  Joint  Stipulation  and 
Order  of  Dismissal.  Lagow  will  pay  the 
United  States  a  civil  penalty  of  $9,000. 

The  Department  of^Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed  Joint 
Stipulation  and  Order  of  Dismissal. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Blue  Earth 
Equipment  Co.  et  al..  DOJ  Ref.  #90-5-2- 
1-1560. 

The  proposed  Joint  Stipmlation  and 
Order  of  Dismissal  may  be  examined  at 
the  office  of  the  United  States  Attorney. 
234  United  States  Courthouse.  110 
South  4th  Street,  Minneapolis, 
Minnesota  55401;  the  Office  of  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  Region  V,  200  West 
Adams  Street,  29th  Floor,  Chicago, 
Illinois  60606;  and  at  the  Consent 
Decree  Ubrary.  1120  G  Street  NW..  4th 
Floor.  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed  Joint 
Stipulation  and  Order  of  EHsmissal  can 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library,  1120  G 
Street  NW.,  4th  Floor.  Washington,  DC 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  Si. 25 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  Gross, 

Acting  Chief.  Environmental  Enforcement 
Section;  Environment  and  Natural  Fesotirces 
Division. 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Jotnt  Stipulation  and  Order 
of  Dismissal  Pursuant  to  the  Clean  Air 
Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  24, 1994.  a 
proposed  Joint  Stipulation  and  Order  of 
Dismissal  in  United  States  v.  Blue  Earth 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  August  19, 1994. 
a  proposed  Consent  Decree  in  United 
States  V.  Freiidenberg-NOK  General 
Partnership,  Civil  Action  No.  94-444-M 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  New 


Hampshire  resolving  the  matters  alleged 
in  a  complaint  filed  simultaneously 
with  the  Consent  Decree.  The  proposed 
Consent  Decree  concerns  violations  by 
Freudenberg-NOK  of  the  Clean  Water 
Act  CCWA"),  33  U.S.C.  1251,  etseq..  at 
Freudenberg-NOK's  facility  in  Bristol, 
New  Hampshire.  The  CWA  violations 
alleged  in  the  complaint  include 
discharges  of  pollutants  in  excess  of 
federal  Categorical  Pretreatment 
Standards  and  National  Prohibited 
Discharge  Standards,  and  failure  to 
comply  with  federal  reporting 
requirements. 

Under  the  terms  of  the  Consent 
Decree,  the  defendant  will  pay  a  civil 
penahy  of  $550,000  to  the  United  States. 
In  addition,  Freudenberg-NOK  will  be 
required  to  comply  with  federal 
pretreatment  standards  as  well  as  to 
comply  with  monitoring,  sampling,  and 
reporting  requirements. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division.  U.S.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Freudenberg-NOK  General  Partnership, 
D.J.  Ref.  90-5-1-1-5048. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  I  Office  of  the 
Environmental  Protection  Agency,  One 
Congress  Street,  Boston,  Massachusetts, 
and  at  the  office  of  the  United  States 
Attorney,  District  of  New  Hampshire,  55 
Pleasant  Street,  Concord,  New 
Hampshire,  c/o  Gretchen  L.  Witt, 
Assistant  U.S.  Attorney.  Copies  of  the 
Consent  Decree  may  also  be  examined  at 
the  Consent  Decree  Library,  1120  G. 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005,  (202)624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the  - 
Consent  Decree  Library.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$5.00  (25  cents  per  page  reproduction 
cost)  made  payable  to  Consent  Decree 
Library. 
John  C.  Cniden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  94-21617  Filed  8-31-94;  8:4.S  am) 
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Antitrust  Division 

Notice  Pursuant  tothe  National 
Cooperative  Research  and  Production 
Actof  1993— PAFET 

Notice  is  hereby  given  that,  on  July 
21, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  PAFET  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  12) 
the  nature  and  objective  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identifies 
of  the  parties  are  A.H.  Belo  Corporation, 
Dallas,  TX;  Central  Newspapers,  Inc., 
Indianapolis,  IN;  Cowles  Media 
Company,  Minneapolis,  MN;  Freedom 
Communications,  Inc.,  Irvine,  CA; 
McClatchy  Newspapers,  Inc.,   - 
Sacramento,  CA;  and  Pulitzer 
Publishing  Company,  St.  Louis,  MO. 
The  general  area  of  planned  activity  is 
to  engage  in  developing  mechanisnjs  for 
presentation  and  marketing  of 
information  using  new  technologies,  in 
order  to  help  each  joint  venture  member 
make  better  individual  decisions 
concerning  the  future  of  their  respective 
businesses. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  94-21618  Filed  8-31-94:  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petrotechnical  Open 
Software  Corporation 

Notice  is  hereby  given  that,  on  July 
12, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301, 
et  seq.  C'the  Act"),  Petrotechnical  Open 
Software  Corporation  ("POSC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  additional 
parties  have  become  new,  non-voting 
members  of  POSC:  IBM  Corporation, 
Dallas.  Texas;  Petroleum  Information 
Corporation.  Houston,  Texas;  3IG  S.A., 


Saint  Germain  en  Laye,  FRANCE;  The 
Geologic  Service  of  the  Netherlands, 
Maarlem,  THE  NETHERLANDS;  Saga 
Petroleum  a.s..  Sandvika,  NORWAY; 
Petroleos  de  Venezuela  S.A.,  Caracas, 
VENEZUELA;  U.S.  Department  of 
Energy,  Pittsburgh,  PA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC. 

On  January  14, 1991,  POSC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  7, 1991  (56  FR  5021). 

The  last  notification  was  filed  with 
the  Department  on  April  19, 1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  23,  1994  (59  FR  32463). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  94-21619  Filed  8-31-94;  8:45  amj 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Molecular  Beam  Epitaxy/ 
Metal  Organic  Molecular  Beam  Epitaxy 
("MBE/MOMBE  ")  Module  and  Process 
for  the  Infrared  Focal  Plane  Array 
Flexible  Manufacturing  Program 

Notice  is  hereby  given  that,  on  July  l, 
1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
etseq.  ("the  Act"),  Rockwell 
International  Corporation  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(l),the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provfsions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  parties  are  Georgia  Tech  Research 
Corporation,  Atlanta,  GA;  Hughes 
Aircraft  Company,  Los  Angeles,  CA. 
Martin  Marietta  Corporation,  Bethesda. 
MD;  Rockwell  International 
Corporation,  Seal  Beach,  CA;  and  Texas 
Instruments  Incorporated,  Dallas,  TX. 
The  parties  intend  to  share  technical 
information  and  otherwise  cooperate  in 
performing  research  contracts  to  be 
awarded  individually  to  the  participants 
pursuant  to  Defense  Advanced  Research 
Project  Agency  (now  Advanced 
Research  Project  Agency)  Broad  Agency 
Announcement  (BAA)  92-27,  "Infrared 
Focal  Plane  Array /Flexible 
Manufacturing  Program,"  in  the  area  ol 
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molecular  beam  epitaxy/metal  organic 

molecular  beam  epitaxy  module  and 

process. 

Constance  K.  RohiiMoa, 

Director  of  Opentions,  Antitrust  Divisioa. 

IFR  Doc.  94-21620  Filed  8-31-94.  a;45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATtON 

[Notice  94-066] 

NASA  Advisory  Councit  (NAC), 
Minority  Business  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  September  14.  1994.  9  a.ra.  to  4 
p.m. 

AOORESSES:  Department  of  Health  and 
Human  Services,  Hubert  Humphrey 
Building.  Room  303A.  200 
Independence  Avenue,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  C.  Thomas  III,  Office  of  Small 
and  Disadvantaged  Business  Utilization. 
National  Aeronautics  and  Space 
Administration,  Room  9K70.  300  E 
Street  SW..  Washington.  DC  20546. 
(202) 358-2088. 

SUPPI.EMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting^is  as  follows: 

— Review  of  Last  Vteeting  and  Action  Items 
— Recap  of  MBRAC  Activities  and 

Accompiishments. 
—Report  of  tJie  Associate  Administrator  for 

Small  and  Disadvantaged  Business 

Utilization. 
— Report  of  Small  Disad\'antaged  Business 

Capability  Determination  and 

Enhancement  Subcommittee. 
— Statixs  ofMJnority  Business  Resource 

Advisory  Committee  Procurement 

Recommendations. 
— Chairman's  Report. 
— Subcommittee  Reports. 
— Invitation  for  Suggestions  by  Indivfduals  in 

Attendance. 

It  is  imperative  that  the  meeting  be  held^n 
this  date  to  accommodate  the  scheduKng 
priorities  of  the  key  participants. 

Dated:  August  29, 1994. 
Timothy  M.  Sallivan, 
Advisory  Committee  \fanagement  Officer. 
|I"R  Doc.  94-21626  Filed  8-31-94;  8:45  am] 
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[NoUce  94-067] 

Intent  To  Grant  a  Partially  Exclusive 
Patent  Ucenee 

AGENCY:  National  Aeronatitics  and 
Space  Administration. 
ACTION:  Notice  of  Intent  to  Grant  a 
Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  PPL.  Inc.,  of  Canaan.  New 
York,  12029,  a  partially  exclusive 
license  to  practice  the  inventions 
protected  by  U.S.  Patents:  4.595,548, 
entitled  "PROCESS  FOR  PREPARING 
ESSENTIALLY  COLORLESS 
POLYIMIDE  FILM  CONTAINING 
PHENOXY-LINKED  DIAMINES",  which 
was  issued  on  June  16. 1986;  4.603,061. 
entitled  "PROCESS  FOR  PREPARING 
HIGHLY  OPTICALLY  TRANSPARENT/ 
COLORLESS  AROMATIC  POLYIMIDE 
FILM",  which  was  issued  on  July  29. 
1986:  5,338.826,  entitled 
•STRUCTURES  FROM  LOW 
DIELECTRIC  POLYIMIDES".  which  was 
issued  on  August  16. 1994,  by  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
NASA  hereby  gives  notice  of  intent  to 
grant  PPL.  Inc..  of  Canaan.  New  York. 
12029.  a  partially  e.xclusive  license  to 
practice  the  invention  protected  by  the 
U.S.  Patent  Application  Number,  08/ 
237.712  entitled  "LOW  DIELECTRIC 
POLYIMIDES".  which  was  filed  on  May 
2, 1994,  by  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration. 

NASA  hereby  gives  notice  of  intent  to 
grant  PPL.  Inc..  of  Canaan.  New  York. 
12029.  a  partially  exclusive  license  to 
practice  the  invention  protected  by  the 
Canadian  Patent  1.312,990  entitled 
"PROCESS  FOR  PREPARING  LOW 
DIELECTRIC  POLYIMIDES".  which  was 
issued  on  January  19. 1993,  by  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 

The  partially  exclusive  license  will 
contain  appropriate  terms  and 
conditions  to  be  negotiated  in 
accordance  with  NASA  Patent  Licensing 
Regulations  (14  CFR  1245).  NASA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  license  unless,  within  60 
days  of  the  date  of  this  notice,  the 
Director  of  Patent  Licensing  receives 
wn-itten  objections  to  the  grant,  together 
with  supporting  documentation.  The 
Director  of  Licensing  will  review  all 
wTitten  responses  to  the  notice  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property]  whether 
to  grant  the  license. 


DATES:  Comments  to  the  notice  must  be 
received  by  October  31. 1994- 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington,  DC  20546. 

FOR  FURTHER  INf  ORIMTION  CONTACT: 

Mr.  Harry  Lupuloff,  NASA,  Director  of 
Patent  Licensing.  (202)  358-2041. 

Dated:  August  24, 1994. 
Edward  A.  FranUc. 

General  Counsel. 

IFR  Doc.  94-21627  Filed  ft-31-94;  8;4Saml 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Notice  of  Meeting 

The  29th  meeting  of  the  President's  " 
Committee  on  the  Arts  and  the 
Humanities  will  be  convened  at  10  a.m.. 
Wednesday.  September  21. 1994  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue,  in  Washington,  DC  The 
meeting  will  take  place  in  room  M-09. 

This  meting  will  be  the  first  session 
of  the  President's  Committee  during  this 
administration  with  thirty  new 
presidential  appointees.  The  ses!>ion 
will  be  destgried  to  provide  new 
members  and  the  public  with  an 
overview  of  the  Administration's 
cultural  programs  and  to  discuss  the 
Committee's  future  agenda.  The 
chairman  of  the  Committee  will  offer  an 
introductory  address,  and  following  his 
remarks  there  will  be  presentations  by 
Jane  Alexander,  the  chairman  of  the 
National  Endowment  for  the  Arts, 
Sheldon  Hackney,  the  chairman  of  the 
National  Endowment  for  the 
Humanities,  and  Diane  Frankel,  Director 
of  the  Institute  of  Museum  Services. 

The  President's  Committee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowments,  and  the 
IMS  on  measures  to  encourage  private 
sector  support  for  the  nation's  cultural 
institutions. 

Please  call  202-682-5409  if  you 
expect  to  attend  or  if  you  have  questions 
regarding  the  meeting. 

Dated:  August  25. 1994. 
Yvonne  M.  Sabine. 

Director.  Office  of  Panel  Operations.  Sational 
Endowment  for  the  Arts. 
IFR  Doc.  94-21621  Filed  8-31-94:  8^4S  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Astronomical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L,  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Astronomical  Sciences. 

Date  and  Time:  September  23, 1994;  9:00 
a.m.— 5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  1020,  Arlington, 
VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Benjamin  B.  Snavely, 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard,  Room 
1045,  Arlington,  VA  22230.  Telephone:  (703) 
306-1820. 

Purpose  of  Meeting:  To  review  scientific 
and  technical  content  of  proposals  received 
in  response  to  NSF  Small  Business 
Innovation  Research  (SBIR)  Program 
Solicitation.  Panel  will  prepare  sununary 
recommendations  and  rate  individuals 
proposals. 

Agenda:  Review  proposals  and  prepare 
summary  recommendations. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including^ 
technical  information  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b.  (c)  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act. 

Dated:  August  29, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-21592  Filed  8-31-94;  8:45  am) 

BILUNO  cooe  7SS6-01-M 


Special  Emphasis  Panel 
BJoengineering  and  Environntental 
Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems. 

Date  and  Time:  September  21, 1994;  8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  390.  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Gilbert  Devey.  Program 
Director,  Biomedical  Engineering  &  Research 
to  Aid  Persons  with  Disabilities.  Division  of 
Bioengineering  and  Environmental  Systems, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  VA  22230,  Telephone: 
(703)  306-1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 


Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  (SBIR) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated;  August  29, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-21593  Filed  8-31-94;  8:45  am) 
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Special  Emphasis  Panel  In 
Bioengineering  and  Environmental 
Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems. 

Date  and  Time:  September  22, 1994;  8:30 
am-5:00  pm. 

Place:  Conference  Room  580,  National 
Science  Foundation,  4201  Wilson  Boule\'ard, 
Ariington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Fred  G.  Heineken,  Program 
Director,  Biochemical  Engineering  and 
Biotechnology,  Room  565,  NaUonal  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone  (703)  306-. 
1319. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  (SBIR) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(C),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-21594  Filed  8-31-94;  8:45  am) 
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Special  Emphasis  Panel  In  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems. 

Date  and  Time:  September  19. 1994,  8:30 
a.m.  to  5:00  p.m. 

Place:  NSF,  Room  545,  4201  Wilson 
Boulevard.  Arlington,  VA  22230. 

Contact:  Dr.  Priscilla  Nelson,  Program 
Director,  703-306-1361. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  proposals  submitted  to  tlie  NSF  for 
financial  research. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary-  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  August  29, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  94-21595  Filed  8-31-94;  8:45  am) 
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Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
foDowing  meeting: 

Name:  Special  Emphasis  Panel  In  Civil  and 
Mechanical  Systems. 

Date  and  Time:  September  20, 1994;  8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Conference  Room  530. 

Contact  Person:  Dr.  Devendra  P  Garg, 
Program  Director,  Dynamic  Systems  and 
Control,  Telephone:  (703)  306-1361 

Types  of  Meetings:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  Small  Business 
Innovation  Research  (SCiR)  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Division  of  Civil  and 
Mechanical  Systems  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  ^he  Sunshine  Act. 
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Dated:  August  29. 1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  94-215%  Filed  8-31-94:  8:45  am) 

BILUNQ  COOC  7555-01-M 
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Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Electrical  and 
Communications  Systems  (#1196). 

Date  and  Time:  September  22-23, 1994/ 
8:30  a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  680  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Deborah  Crawford, 
Program  Director,  Solid  State  and 
Microstructures.  Division  of  Electrical  and 
Communications  Systems,  Room  675, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  Room  675. 
Telephone:  (703)  306-1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  Proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  f 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act.  ■ 

Dated:  August  29,  1994. 
M .  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-21639  Filed  8-31-94;  8:45  am] 
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Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Electrical  and 
Communications  Systems  (#1196). 

Date  and  Time:  September  22-23. 1994/ 
8:30  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  680,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 


Contact  Person:  Dr.  Albert  B.  Harvey, 
Program  Director,  Lightwave  Technology, 
Division  of  Electrical  and  Communications 
Systems,  Room  675,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  703-306- 
1339. 

Purpose  ofMeeting:To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  Proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  {>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b{c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29. 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  94-21640  Filed  8-31-94;  8:45  am) 

BILUNO  CODE  7SSS-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Electrical  and 
Communications  Systems  (#1196). 

Date  and  Time:  September  19-21, 1994/ 
8:30  a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  320,  Ariington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Deborah  Crawford, 
Program  Director,  Solid  State  and 
Microstructures,  Division  of  Electrical  and 
Communications  Systems,  Room  675, 
National  Science  Foundation.  4201- Wilson 
Boulevard,  Arlington,  VA  22230,  Room  675, 
Telephone:  (703)  306-1339- 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  research. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  Proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technicaKinformation;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer 
IFR  Doc.  94-21641  Filed  8-31-94;  8:45  am] 

BILLING  COOE  755&-01-M 


Special  Emphasis  Panel  in  Information, 
Robotics  and  Intelligent  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information,  Robotics  and  Intelligent 
Systems. 

Date  and  Time:  September  22. 1994;  8:30 
a.m.  to  5:00  p.m. 

Place:  NSF.  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Howard  Moraff.  Acting 
Deputy  Division  Director,  Robotics  and 
Intelligence  Systems,  Rm.  1115.  National 
Science  Foundation,  4201  Wilson  Blvd., 
Ariington,  VA  22230  Telephone:  (703)  306- 
1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b{c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  94-21597  Filed  8-31-94;  8:45  am) 
BILLING  COOE  75»-01-M 


Special  Emphasis  Panel  in  Materials 
Research:  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research. 

Date.  Time,  and  Place  (NSF  Conference 
Rooms! 

September  19. 1994,  8:30  a.m.  to  5  p.m.— 

1020. 1060 
September  20. 1994,  8:30  a.m.  to  5  p.m.— 

580.970,1020.1060 
September  21 ,  1994.  8:30  a.m.  to  5  p.m.— 

970. 1005 
September  22. 1994, 8:30  a.m.  to  S  p.m.— 

530, 1005 
September  23, 1994, 8:30  a.m.  to  5  p.m.—    . 

5:30 

Location:  All  Conference  Rooms  are 
located  at  the  National  Science  Foundation. 
4201  Wilson.Boulevard.  Arlington.  Virginia 
22230. 

Type  o/Afeefing.  Closed. 


Contact  Person:  Dr.  Robert ).  Reynik,  Head: 
Office  of  Special  Programs  in  Materials. 
Division  of  Materials  Research.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Ariington,  VA  22230  Telephone:  (703)  306- 
1814. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Phase  I 
proposals  for  the  Small  Business  Innovation 
Research  Program  in  the  area  of  Materials 
Research. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-21598  Filed  8-31-94;  8:45  am) 
BILUNQ  COOE  755S-01-M 


Special  Emphasis  Panel  in  Networking 
and  Communications  Research  and 
Infrastructure  (NCRI);  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name.  Special  Emphasis  Panel  in 
Networking  and  Communications  Research 
and  Infrastructure. 

Date  and  time:  September  19-23, 1994; 
8:30  a.m.  to  5:00  p.m. 

Pyoce  Room  1175,  National  Saencc 
Foundation,  4201  Wilson  Blvd.,  Ariington,     . 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  person.  Mr  David  A.  Staudt.  NCRI. 
National  Science  Foundation,  Room  1175, 
Ariington,  VA  22230  (703)  306-1949. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda  To  review  &  evaluate  proposals 
submitted  for  SBIR  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5  U.S.C 
_552b.  (c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  29, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer 
(FR  Doc.  94-21599  Filed  8-31-94;  8:45am) 

BILUNG  COOE  7555-01-M 


Special  Emphasis  Panel  in  Physics; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Empha4is  in  Physics 
(#1208) 

Date:  September  20-23. 1994 

Place:  Bridge  Annex.  California  Institute  of 
Technology  1201  E.  California  Boulevard, 
Pasadena,  California 

Type  of  Meeting:  Closed 

Contact  person:  Dr.  David  Berlcy.  Project 
Manager,  Laser  Interferometer  Gravitational 
Observatory.  Physics  Division,  Room  1015, 
National  Science  Foundation,  4201  Arlington 
Blvd.,  Ariington,  VA  22230.  Telephone:  (703) 
306-1892 

Purpose  of  meeting:  To  review  the  cost, 
schedule,  management  and  technical  aspects 
of  the  Laser  Interferometer  Gravitational- 
Wave  Observatory  (LIGO)  project  and  to 
validate  the  current  cost  estimate. 

Agenda:  To  evaluate  the  current  cosi 
estimate  and  schedule,  to  review  the  project 
management  plan  and  to  obtain  an  overview 
of  the  technical  aspects  of  the  project. 

Reason  for  Closing:  The  Project  plans  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts,  these  matters  are 
exempt  under  5  U.S.C.  552b(c),  [A]  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  August  29, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Offict^ 
IFR  Doc.  94-21600  Filed  8-31-94;  8:45  ami 
BILUNG  CODE  7S55-01-M 


Special  Emphasis  Panel  in  Polar 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Polar  Progritms. 

Date  and  time:  September  19-20,  1994; 
8:30  am-5:00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Ariington,  VA  22230, 
Room  370. 

Type  o/meen'ng:  Closed. 

Contact  person.  Dr.  Scott  Borg.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1033. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda.  To  review  and  evaluate  Polar 
Earth  Science  Antarctic  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  L.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  29,  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  94-21601  Filed  8-31-94;  8:45  am) 

BILUNG  CODE  7555-01-M 


Special  Emphasis  Panel  in  Polar 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name.  Special  Emphasis  Panel  in  Polar 
Programs. 

Date  and  Time.  September  19-21.  1994: 
8:30  a.m.  to  5:30  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
Room  380  on  September  19  and  Room  730 
on  September  20-21,  1994 

Type  of  Meeting:  Closed. 

Contact  Person:  Polly  A.  Penhale.  Program 
Manager.  OPP,  Room  755.  Telephone:  (703) 
306-1033. 

Purpose  of  Meeting.  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda.  To  review  and  evaluate  Polar 
Biology  and  .Medicine  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  b«iing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Governmeni 
in  the  Sunshine  Act. 

Dated:  August  29,  1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer 
IFR  Doc  94-21602  Filed  8-31-94;  8:45  am) 
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Special  Emphasis  Panel  In 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education. 

Dates  and  times:  September  19, 1994;  8:00 
a.m.  to  5:00  p.m.  September  20,  1994:  8:00 
a.m.  to  3:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230. 

Type  of  meeting:  Closed. 
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Contact  person:  Dr.  Chalmers  Sechrist. 
Program  Director,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1667 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the  Small 
Business  Innovation  Research  (SBIR) 
Program  Panel  Meeting 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary-  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  August  29. 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  94-21603  Filed  8-31-94;  8:45  am] 

BILLING  CO0€  7555-01-M 


Dated:  August  29, 1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

|FR  Doc.  ^-21604  Filed  8-31-94;  8:45  am) 

BILLING  CODE  7555-01-M 
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Special  Emphasis  Pane?  in 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education. 

Dates  and  times:  September  23.  1994:  8:00 
a.m.  to  5:00  p.m.;  September  24.  1994:  8:00 
am  to  3.00  p.m. 

Place:  Key  Bridge  Marriott  Hotel.  1401  Lee 
Highway.  Arlington.  VA  22209. 

Type  of  meeting:  Closed. 

Contact  person.  Dr.  Elizabeth  Teles. 
Program  Director.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1667 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  preliminary 
pniposals  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate 
unsolicited  preliminary  proposals  submitted 
to  the  Advanced  Technological  Education 
(ATE)  Program  Panel  Meeting. 

Reason  for  Closing:  The  preliminary 
proposals  l)eing  reviewed  include 
information  of  a  proprietary  or  confidential 
nature,  including  technical  information; 
financial  data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b.(c)  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act. 


Special  Emphasis  Panel  in 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Division 
of  Undergraduate  Education 

Dates  and  times:  September  25. 1994;  7:30 
p.m.  to  9:00  p.m. 

September  26. 1994;  8:30  a.m.  to  5:00  p.m. 

September  27, 1994;  8:30  a.m.  to  5:00  p.m. 

September  28, 1994:  8:30  a.m.  to  5:00  p.m. 

September  29, 1994;  8:00  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  Va  22230. 

Type  of  meeting:  Closed 

Contact  person:  Dr.  Terry  Woodin.  Program 
Director,  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington.  VA  22230, 
Telephone:  (703)  306-1667. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Collaborative  for  Excellence  in  Teacher 
Preparation  Reverse  Site  (CETPRS)  Program 
Panel  Meeting 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29.  1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-21605  Filed  8-3I794;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNVV)  will  hold  its  67th 
meeting  on  September  21  and  22, 1994. 
in  Room  T-2B3.  11545  Rockville  Pike. 
Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 


a  portion  that  may  be  closed  to  discuss 
information  the  release  of  which  would . 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
5U.S.C.552b(c)(6). 

The  agenda  for  the  subject  rheeting 
shall  be  as  follows: 

Wednesday,  September  21,  1994— 
8:30  a.m.  until  6:00' p.m. 

Thursday.  September  22.  1994—8:30 
a.m.  until  6:00  p.m. 

During  this  meeting  the  Committee 
plans  to  consider  the  following: 

A.  DOE'S  Proposed  Program 
Approach — Discuss  with 
representatives  of  the  DOE,  the 
Proposed  Program  Approach  to 
characterization  of  the  proposed  Yucca 
Mountain  high-level  radioactive  waste 
repository. 

B.  Substantially  Complete 
Containment— Discuss  with  the  NRC 
staff  the  concept  of  a  substantially 
complete  containment  for  a  high-level 
waste  repository.  Can  trade-offs  exist 
between  the  engineered  barrier  system 
and  the  geologic  setting? 

C.  Use  of  PR  A  in  Waste 
Management — Hear  presentations  by  the 
NRC  staff  on  the  use  of  Probabilistic 
Risk  Assessment  on  an  NRC- wide 
implementation  initiative.  The  specific 
focus  is  a  risk-based  approach  for 
licensing  high-  and  low-level  waste 
disposal  facilities. 

D.  Agreement  State  Program — Hear  an 
update  on  the  development  of  an 
Agreement  State  Policy  Statement  by 
the  NRC  staff  concerning  the  adequacy 
and  compatibiUty  of  such  programs. 

E.  Government  Land  Ownership — 
Discuss  with  the  NRC  staff  a  proposed 
amendment  to  10  CFR  Part  61  which 
would  allow  private  ownership  of  low- 
level  radioactive  waste  facility  sites  as 
an  alternative  to  the  current  requirement 
for  Federal  or  State  ownership. 

F.  Proposed  Ward  Valley.  CA  LLW 
Site — Discuss  obsen'ations  by  an  ACNW 
member  of  a  field  trip  to  the  proposed 
Ward  Valley,  CA  LLW  disposal  facility 
site  and  attendance  at  an  associated 
National  Academy  of  Sciences  mtieting. 

G.  Preparation  of  ACNW  Reports- 
Prepare  ACNVV  reports  on  issues 
considered  during  this  and  previous 
meetings. 

H.  Committee  Activities/Future 
Agenda — Discuss  topics  proposed  for     . 
consideration  by  the  full  Committee  and 
working  groups.  Discuss  organizational 
and  personnel  matters  related  to  ACNW 
members  and  ACNW  staff.  A  portion  of 
this  session  may  be  closed  to  public 
attendance  to  discuss  information  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  pursuant  to  5  U.S.C. 
552b(c)(6). 


1.  Miscellaneous — Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6,  1988  (53  FR  20699).  In 
accordance  with  these  procedures,  oral 
or  written  staternents  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  pubUc,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
theACNW  Executive  Director,  Dr.  lohn 
T.  Larkins,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  ACNVV  Executive  Director  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACNVV  Executive 
Direcior  if  such  rescheduling  would 
result  in  major  inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACNVV 
Executive  Director.  Dr.  John  T.  Larkins 
(telephone  301/415-7360),  between  7:30 
a.m.  and  4:15  p.m.  e.s.t. 

Dated:  August  26,  1994. 

lohn  C.  Hoyle. 

Acting,  Advisory  Committee  Management 
Officer. 
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Pilot  Program  for  NRC  Recognition  of 
Good  Performance  by  Nuclear  Power 
Plants;  Request  for  Comment 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  public  comment. 


SUMMARY^  The  Nuclear  Regulatory 
Commission  requests  public  comment 
on  the  Pilot  Program  for  NRC 
Recognition  of  Good  Performance  by 
Nuclear  Power  Plants.  The  relevant 
program  information  was  provided  to 
the  Commission  on  March  18, 1994,  and 
is  available  in  Public  Document  Rooms 
under  accession  number  9403280344 
(SECY-94-071).  The  NRC  will  consider 
comments  received  from  interested 
parties  in  analyzing  the  pilot  program 
prior  to  making  a  final  recommendation 
to  the  Commission. 
DATES:  The  comment  period  expires 
October  3. 1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  for 
comments  received  before  this  date. 
ADDRESSES:  Submit  written  comments 
to:  The  Chief,  Rules  Review  and 
Directives  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Hand  delivered  comments 
may  also  be  delivered  to  Room  T-6  D59, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:45  a.m.  to  4:15  p.m.. 
Federal  workdays.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room.  2120  L  Street. 
NW.  (Lower  Level),  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Markley,  Operations 
Engineer,  Inspection  and  Regulatory 
Criteria  Branch;  Program  Management, 
Policy  Development  and  Analysis  Staff; 
Office  of  Nuclear  Reactor  Regulation; 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  (301)  504-1011. 
SUPPLEMENTARY  INFORMATION:  In  March 
1990,  the  Commis.sion  requested  the 
staff  develop  a  pilot  program  to 
recognize  outstanding  safety 
perforrpance  in  the  industry.  In  August 
1990,  the  Commission  approved  a 
program  proposed  by  the  staff  for  trial 
implementation.  At  the  January'  1991 
senior  management  meeting  (SMM), 
senior  managers  discussed 
implementation  of  the  Goqd  Performer 
Program,  and  recommended  several 
improvements  to  the  process.  The 
program  was  first  used  at  the  June  1991 
SMM.  Since  June  1991,  the  NRC  has 
recognized  16  nuclear  power  plants  that 
have  demonstrated  outstanding 
performance. 

The  staff  provided  the  Commission 
with  an  update  on  the  status  of  the  pilot 
program  on  March  18,  1994  (SECY-94- 
071).  The  current  staff  guidelines  for  the 
NRC  Good  Performer  Program  and  the 
historic  results  are  detailed  in  that 
paper. 

During  the  Periodic  Briefing  on 
Operating  Reactors  and  Fuel  Facilities 
on  June  23, 1994,  the  Commission 


requested  that  the  staff  solicit  industry 
and  public  comment  on  the  Good 
Performer  Program.  The  staff  has 
developed  a  set  of  questions  for  the 
public  to  consider  in  reviewing  the 
Good  Perform.er  Program.  These 
questions  are: 

1.  Should  the  NRC  continue  the  Good 
Performer  Program? 

2.  What  changes,  if  any,  would 
enhance  the  current  program? 

3.  What  attributes  should  the  NRC 
consider  in  assessing  licensees  for  Good 
Performer  recognition? 

4.  What  other  programs  can  the  NRC 
use  to  provide  positive  reinforcement  or 
recognize  good  performance? 

5.  What  other  NRC  programs  should 
be  modified  to  support  the  Good 
Performer  Program? 

6.  Has  the  NRC's  Good  Performer 
Program  selected  the  outstanding 
plants? 

7.  Do  licensees  consider  recognition 
by  the  Good  Performer  Program  as  an 
organizational  goal? 

8.  Are  there  any  adverse  effects,  real 
or  perceived,  from  being  on  the  NRCs 
Good  Performer  li.st? 

9.  Are  there  any  indications  of  "rising 
standards"  for  Good  Performer 
recognition  since  1991? 

10.  Has  the  industry  benefited  or  been 
penalized  from  use  of  Good  Performer 
Program  results  by  external 
organizations? 

11.  What  benefits,  if  any,  have  been 
realized  by  the  licensees  recognized  for 
good  performance? 

Public  comments  are  requested  to 
assist  the  NRC  in  the  analysis  of  the 
Good  Performer  Program.  The  program 
is  described  in  SECY-94-071,  "Update 
on  the  Status  of  Pilot  Program  for  NRC 
Recognition  of  Good  Performer  by 
Nuclear  Power  Plants,"  which  is 
available  in  NRC  Public  Document 
Rooms  under  accession  number 
9403280344.  In  addition  to  comment  on 
the  technical  and  regulatory  aspects, 
responses  referenced  to  the  specific 
questions  listed  above  would  be 
appreciated. 

Subject 

Pilot  Program  for  NRC  Recognition  ot 
Good  Performer  by  Nuclear  Power 
Plants;  Request  for  Comment. 

Dated  at  R(x.kville,  Maryland,  this  25th  tLy 
of  August  1994. 

For  the  Nuclear  R»H>ulatori'  Commi-Jsifin 
Anihony  T.  Cody. 

Chief.  Inspection  and  Regulatory  CrUtrui 
Branch.  Program  Management.  Policy 
Development  apd  Analysis  Staff  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-21585  Filed  8-3^1-94;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterty  Rate  of 
Excise  Tax  for  IMIroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  3221(c)). 
the  Railroad  Retirement  Board  has 
detemiined  that  the  excise  tax  imposed 
by  such  Section  322  Itc)  on  every 
employer,  with  respect  to  having 
incKviduals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning>October  1. 1994.  shall  be  at 
the  rate  of  30  cents. 

In  accordance  with  directions  in 
Set;tion  15(a)  of  the  Railroad  Retirement 
Act  of  1974.  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  October  1. 1994,  38.4 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  61.6  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

By  Authority  of  the  Board. 

Dated.  August  25. 1994. 
Beatrice  Ezenki. 
Secretary  to  the  Board. 
IFR  Doc.  94-21622  Filed  8-31-94;  8:45  am! 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34604:  File  Ho.  SR-CHX- 
94-17) 

Self-^egulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  New  Organizational 
Structures  for  Memtiers 

August  26.  1994 
I.  Introduction 

On  July  7. 1994.  the  Chicago  Stock 
Exchange.  Inc.  ("CHX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC"),  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.*  a 
proposed  rule  change  to  amend  the 
Exchange's  Constitution  and  rules  to 


allow  the  admission  of  entities  with 
new  organizational  structures  as 
members. 

The  proposed  rule  change  was 
noticed  for  comment  in  Securities 
Exchange  Act  Release  No.  34353  (July 
12. 1994),  59  FR  36456  (July  18. 1994). 
No  comments'  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

11.  Description  of  the  Proposal 

The  CHX  is  amending  Article  II  of  its 
Constitution  and  Article  I,  Rule  1  of  its 
rules  to  permit  entities  with  new 
organizational  structures  to  qualify  for 
admission  to  Exchange  membership. 
Specifically.. the  CHX  is  amending  its 
Constitution  and  rules  to  permit  the 
Exchange  to  approve  as  a  member 
organization,  entities  that  have 
characteristics  essentially  similar  to 
corporations,  partnerships  or  both.  For 
example,  the  amendments  permit  the 
Exchange,  in  its  discretion,  and  on  such 
terms  and  conditions  as  the  Exchange 
may  prescribe,  to  approve  business 
trusts.^  limited  liability  companies*  or 
other  organizational  structures  as 
member  organizations  so  long  as  the 
characteristics  of  the  entity  in  question 
are  essentially  similar  to  those  of 
corporations  or  partnerships.  Currently, 
memberships  on  the  Exchange  can  be 
owned  by  individuals,  partnerships  and 
corporations.  The  noncorporate  or 
partnership  entities  would  have  to  be 
structured  in  such  a  format  that  would 
qualif>'  as  a  broker  or  dealer  registered 
with  the  SEC  pursuant  to  the  Act,  since 
this  is  a  prerequisite  to  becoming  an 
Exchange  member  organization.' 

The  Exchange  believes  that  the  rule 
change  is  consistent  with  Section  6(b)(5) 
of  the  Act  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


JMI 


"  15  U.S.C.78»(b)(l) ',19881. 
-  17  CFR  2i0.19b-»  (1<»94) 


^The  term  "business  trust"  is  generally  used  to 
descrit)e  a  trust  in  wtiich  the  managers  are 
principals,  and  the  shareholders  are  cestuis  que 
trust.  The  e»sentia!  attribute  is  that  property  is 
placed  in  the  hands  of  trustees  who  manage  and 
deal  with  it  for  use  and  t)enefil  of  beneficiaries. 
Blacks  Law  Dictionary  160  (5th  ed.  19791. 

♦A  limited  liability  company  ("LLC")  ha» 
characteristics  similar  to  both  corporations  and 
pannefbhips.  For  example,  the  liability  of  LLC 
members  is  limited  to  their  capital  contributions. 
howe\'er.  if  properly  formed  and  managed,  an  LLC 
is  treated  as  a  partnership  for  tax  purposes. 

^Telephone  conversation  iMween  David  Rusoff, 
Atinmev.  Foley  ft  Lardner.  and  Louis  A.  Randazzo. 
Attorney,  SEC.  on  |uly  11.  1994. 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).^ 
Specifically,  the  Commission  believes 
the  amendment  is  consistent  with 
Section  6(b)(2) '  of  the  Act,  which 
requires  the  rules  of  an  exchange, 
subject  to  the  provisions  of  Section  6(c) 
of  the  Act.  ensure  that  any  registered 
broker  or  dealer  or  natural  person 
associated  with  a  registered  brokeror 
dealer  may  become  a  member  of  the 
exchange  and  any  person  may  become 
associated  with  a  member  thereof. 

The  Commission  believes  that 
amending  the  CHX's  rules  and 
Constitution  to  enable  entities  that  have 
characteristics  essentially  similar  to 
corporations,  partnerships  or  both  to 
become  members  of  the  Exchange  is 
consistent  with  the  Act  and  Exchange 
rules.  CHX  Article  I.  Rule  1  currently 
allows  individuals,  partnerships  and 
corporations  to  become  members  of  the 
Exchange.  The  amendment  would 
enable  entities  with  new  organizational 
structures  similar  to  corporations  and 
partnerships  to  become  Exchange 
members.  As  in  the  case  of  an 
individual,  partnership,  or  corporation 
apfJying  for  membership,  the  new 
entity  will  also  be  subject  to  all  other 
requirements  for  membership  approval. 
The  Commission  also  believes  that  the 
amendments  to  Article  II  of  the  CHX 
Constitution  and  Article  I.  Rule  1  of  the 
CHX  rules  reasonably  balance  the 
Exchange's  interest  in  having  the 
flexibility  to  approve  entities  with  new 
organizational  structures  for  Exchange 
membership,  with  the  regulatory 
interests  in  protecting  the  financial  and 
structural  integrity  of  a  member 
organization.  For  example,  although  the 
amendment  permits  the  Exchange  to 
approve  business  trusts,  limited  liability 
companies  or  other  organizational 
structures  with  characteristics  of 
corporations  or  partnerships  as  member 
organizations,  the  CHX  will  review  each 
Exchange  member  organization 
application  on  a  case-by-case  basis,  and 
prior  to  approving  any  such 
organization  for  membership,  the 
Exchange  must  be  satisifed  that:  (1)  the 
Exchange  would  legally  have 
appropriate  jurisdiction  over  such  an 
entity;  and  (2)  the  permanency  of  the 
entity's  capital  is  consistent  with  that 
required  of  other  member 
organizations." 


It  is  therefore  ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (SR-CHX-94-17) 
is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand. 

Deputy  Secretary. 

IFR  Doc.  94-21670  Filed  8-31-94;  8:45  am) 
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[Release  No.  34-34594;  File  No.  SR-DTC- 
94-10] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Extension  of  Comment  Period  for  a 
Proposed  flule  Change  Establishing  a 
Fee  Schedule  for  Certain  Inter- 
Depository  Deliveries 

August  25. 1994. 

On  July  7. 1994,  the  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-94-10)  pursuant  to 
Section  19(b)(1)  ofihe  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b-^  thereunder.  DTC  filed  the 
proposal  to  establish  a  fee  schedule  for 
certain  inter-depository  deliveries. 
Notice  of  the  proposed  rule  change  was 
published  in  the  Federal  Register  on 
August  9. 1994.2 

The  Commission  has  received  several 
request  for  an  extension  of  the  period 
for  public  comment  on  the  proposed 
rule  change  and  finds  that  the 
complexity  and  significance  of  the  filing 
dictates  a  longei'  comment  period  to 
ensure  that  interested  parties  have 
sufficient  time  in  which  to  conduct 
complete  analysis  of  the  proposal. 

Thus,  the  Commission  finds  good 
cause  the  extend  the  period  for  public 
comment  on  the  proposed  rule  change 
for  a  period  of  30  days  until  September 
30. 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 3 

Margaret  H.  McFariand, 

Deputy  Secretory. 
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•  15  U.S.C.  78f(b)(2|  (1988). 

"Telephone  conversation  t>etwcen  Davia  Rusoff. 
Attorney.  Foley  &  Lardner,  and  Loui.<>  A.  Randazzo. 
Attorney.  SEC,  on  fiily  11. 1994. 


"15  U.S.C  78s(b)(2)  (1988). 
"•17  CFR  20O.3O-3(a)(12)  (1994). 
'  15  U.S.C.  78s(b)(l)  (1988). 
''Securities  Exchange  Act  Release  No.  34480 
(August  2,  1994),  59  FR  40630. 

'  17  CFR  200.3O-3(a){12)  (1993). 


(Release  No.  34-34600;  File  No.  SR-OTC- 
94-05] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Establishing  a  Service  for  Routing  of 
Securities  Certificates  and  Related 
Documentatioh  to  DTC 

August  25. 1994. 

On  October  15. 1993.  The  Depository 
Trust  Company  ClDTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-94-05)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposal  was  published  on  June 
23, 1994.  in  the  Federal  Register  to 
solicit  comments  on  the  proposed  rule 
change.2  One  comment  letter  was 
received.3  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description  of  the  Proposal 

^    The  purpose  of  the  proposed  rule 
change  is  to  establish  procedures  for  a 
new  service,  the  branch  receive 
processing  service.  The  service  will 
allow  participants  to  route  securities 
certificates  and  related  documentation 
from  their  branches  and  other  satellite 
offices  directly  to  DTC  rather  than  to  the 
participants'  own  central  locations  for 
processing  before  being  deposited  at 
DTC.  Under  current  practice, 
participants  route  all  of  their  certificates 
and  related  documentation  from  their 
branches  and  other  satellite  offices  to 
their  owm  central  location  for 
processing.  Such  processing  typically 
results  in  the  routing  of  items  which  are 
DTC-eligible  to  DTC  and  items  which 
are  not  DTC-eligible  elsewhere.  Under 
the  branch  receive  processing  service, 
DTC.  rather  than  the  participants' 
central  locations,  will  receive  the 
certificates  and  related  documentation 
directly  from  the  participants'  branches 
and  satellite  offices.  DTC  will  process 
both  eligible  and  non-eligible 
certificates  and  the  related 
documentation  and  will  route  the 
certificates  as  directed  by  the 
participants.* 

A  participant  using  the  service  will 
transmit  on  a  daily  basis  to  DTC  through 
computer-to-computer  batch  processing 


M5U.S.C.  78s(b)(l)(1988). 

-Securities  Exchange  Act  Release  No.  34224 
(June  16. 1994),  59  FR  32473  (File  No.  SR-UTC-94- 
05). 

^The  comment  letter  is  discussed  in  Section  II  of 
this  order. 

*  Letter  from  Jack  R.  Wiener.  Associate  Counsel,    . 
DTC.  to  Jerry  Carpenter.  Assistant  Director,  Division 
of  Market  Regulation  ("Division").  SEC  (Iiilv  8 
1994). 


or  by  use  of  dual  frame  main  host  the 
details  of  incoming  branch  receive 
items.  These  transmissions  will  include 
the  specific  identification  of  the  courier 
packages  coming  from  the  branches  and 
certain  basic  information  about  the 
contents  of  each  package.  These 
transmissions  can  be  matched  by  DTC 
against  DTC's  own  database  of  eligible 
securities  to  identify  special  processing 
items  (e.g.,  securities  deposited  on  the 
record  date  for  dividend  or  interest 
payment  and  securities  that  are  the 
subject  of  reorganization  activities). 

Upon  receipt  of  each  package,  DTC 
will  verify  its  contents  and  will  advise 
the  participant  of  any  discrepancies 
discovered.  Using  optical  disk 
technology.  DTC  will  record  the 
contents  of  the  packages  and  the  details 
of  each  received  item  (e.g.,  certificate 
numbers  and  document  types).  DTC  will 
transmit  updates  on  the  status  of  branch 
receive  processing  to  the  participant 
throughout  the  day.  These  updates  will 
provide  the  participant  with  specific 
information  on  the  status  of  particular 
items.  Optical  disk  images  of  items 
received  also  can  be  made  available  to 
the  participant  on  a  terminal  by 
transmission  or  by  other  means.  If 
transmission  is  chosen,  images  of  a 
problem  item  can  be  transmitted 
intraday  to  help  resolve  the  problem 
while  images  of  completed  items  can  be 
transmitted  overnight  for  recordkeeping 
purposes. 

Once  processed,  branch  received 
items  will  be  routed  as  directed  by  the 
participant.  Routing  instructions  may  be 
for  routine  deposit  to  the  participant's 
DTC  account,  for  return  to  the 
participant,  or  for  transfer  to  another 
location  for  further  processing.  End-of- 
day  balancing  procedures  will  permit 
the  participant  to  separate  these 
positions  as  required  by  it  for  its  own 
internal  purposes. 

The  branch  receive  service  also  will 
provide  for  the  processing  of  various 
exception  items.  DTC  will  be  able  to 
process  for  collection  next-payable 
interest  coupons  attached  to  incoming 
bearer  bonds  and  incoming 
reorganization  items  including  past-due 
items.  Incoming  items  which  are 
missing  documentation  necessary  for 
transfer  purposes  will  be  held  at  DTC  in 
a  pending  status  until  the  necessary 
documentation  is  received.  Generally. 
DTC  does  not  expect  to  hold  such  items 
more  than  thirty  days.* 


'Telephone  conversation  between  Jack  Wiener. 
•  Associate  Counsel.  DTC.  and  Jerry  W.  Carpenter. 
Assistant  Director,  and  Ma-Tgaret  J.  Robb.  Staff 
Counsel.  Division.  SEC  (July  12.  1994). 
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H.  Comments 

One  comment  letter  was  received 
with. regard  to  the  proposed  rule 
change.*  In  its  letter,  the  Securities 
Information  Center  ("SIC"),  commented 
on  DTC's  representation  that  if 
requested  by  a  participant  it  will  be  able 
to  handle  all  inquiries  to  the  SIC  on 
branch  receive  items  and  then  report  the 
resuhs  to  the  participant.  SIC's  letter 
stated  that  while  SIC  had  discussed  this 
topic  with  DTC.  an  agreement  that  it 
would  be  possible  for  DTC  to  provide 
such  a  service  had  not  been  reached.  In 
response  to  SIC's  comment  letter,  DTC 
has  represented  to  the  Commission  that 
at  this  time  it  will  not  be  involved  in  the 
SIC  process  on  behalf  of  any 
participant.'  Should  DTC  decide  to 
perform  such  services  for  its 
participants  in  the  future,  DTC  will  file 
with  the  Commission  an  appropriate 
rule  filing  under  Section  19(b)  of  the 
Act.«  SIC  did  not  oppose  any  other 
aspects  of  the  proposed  rule  change. 

III.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  Section  17A  of  the 
Act.»  Section  17A(b)(3)(F)  requires  that 
a  clearing  agency's  rules  be  designated 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  national  system  for 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.'" 
The  proposed  rule  change  should 
further  efficiency  in  the  processing  of 
securities  certificates  and  related 
documentation  by  eliminating  most  of 
the  certificate  processing 
responsibilities  of  those  participants 
electing  to  use  the  branch  receive 
processing  service  and  by  reducing  the 
movement  of  physical  securities 
certificates.  This  reduction  in  the 
processing  and  movement  of  physical 
securities  certificates  should  also 
improve  efficiency  by  reducing  the 
instances  of  erroneous  processing  and 
loss  that  sometimes  occur  with  the 
processing  and  movement  of  physical 
certificates. 


JMI 


'•  Letter  from  John  E.  Boehmke.  General  Manager. 
Securities  Information  Center,  to  [onathan  G.  Katz. 
Secretary.  Securities  and  Exchange  Commis.sion 
(July  13.  1994). 

'Telephone  conversation  with  lack  Wiener. 
Associate  Counsel.  DTC,  and  Jerry  W  Carpenter. 
Assistant  Director,  and  Margaret  J.  Robb,  Staff  - 
Counsel.  Division.  SEC  (August  8,  1994). 

"It  is  the  Division's  understanding  that 
discussions  between  DTC  and  SIC  are  continuing 
with  respect  to  the  feasibility  >",{  DTC  offering  such 
,1  service. 

•]SU.S.C78q-l(1988). 

■'■15  II.S.C.  7B-l(b)(3)fFl  11988) 


IV.  Conclusion 

The  Commission  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  particularly 
with  Section  17A  of  the  Act  and  the 
rules  and  regulations  thereunder. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-94-05)  be.  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarljuid. 
Deputy  Secretary. 
IFR  Doc  94-21570  Filed  &-31-94;  8:45  ami 

BILUNQ  CODE  801(M)1-M 

[Release  No.  34-34601;  FUe  No.  SR-MSRB- 
94-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Underwriting 
Assessment  for  Brokers,  Dealers,  and 
Municipal  Securities  Dealers 

August  25.  1994. 

On  August  15. 1994.  the  Municipal 
Securities  Rulemaking  ("Board"  or 
"MSRB")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  (File 
No.  SR-MSRB-94-12).  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").  15  U.S.C. 
78s(b)(l),  and  Rule  19b-4  thereunder. 
The  proposed  rule  change  is  described 
in  Items  I.  II.  and  in  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  a  proposed 
amendment  to  rule  A-13  on 
Underwriting  Assessment  for  Brokers. 
Dealers  and  Municipal  Securities 
Dealers.  Board  rule  A-13  requires 
dealers  to  pay  fees  to  the  Board  based 
upon  the  dealer's  individual 
participation  in  primary  offerings  of 
municipal  securities  ("rule  A-13  fees") 
and  the  proposed  amendment  would 
preclude  brokers,  dealers  and  municipal 
securities  dealers  ("dealers")  from 
charging  or  otherwise  passing  through 
rule  A-13  fees  to  issuers.  The  Board 
requests  that  the  Commission  delay 
effectiveness  of  the  proposed  rule 
change  until  30  days  after  approval  by 


the  Commission  is  published  in  the 
Federal  Register  to  ensure  their 
underwriting  practices  are  in 
compliance. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  tlie 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

Rule  A-13  requires  each  dealer  to  pay 
to  the  Board  a  fee  based  upon  the 
dealer's  participation  in  "primary 
offerings"  of  municipal  securities.'  In 
addition  to  rule  A-13  fees,  the  Board 
charges  an  initial  fee  of  $100  and  an 
annual  fee  of  $100  under  rules  A-12 
and  A-14.  respectively,  but  rule  A-13 
fees  provide  the  bulk  of  Board  revenues. 
The  amount  of  rule  A-13  fees  owed  is 
based  upon  the  par  value  of  the  dealer's 
participation  in  primary  offerings.^  No 
obligation  to  pay  a  rule  A-13  fee  is 
generated  by  participation  in  the  , 
following  types  of  primary  offerings:  (i) 
Those  composed  exclusively  of 
securities  less  than  nine  months  in 
maturity;  (ii)  offerings  under  $1  million 
in  par  value;  and  (iii)  "limited 


"  17  CKR  Z00.30-3(a)(12l  (1993). 


'  As  used  in  rule  A-13.  "primary  offering"  is 
deHned  as  in  Exchange  Act  Rule  15c2-12  on 
municipal  securities  disclosure.  Thus,  a  dealer's 
obligation  under  rule  A-13  is  triggered  b>'  its 
participation  in  the  offering  of  municipal  securities 
by  or  on  behalf  of  an  issuer,  whether  the  dealer  is 
purchasing  the  securities  directly  [i.e..  is  acting  as 
underwTiier)  or  is  acting  as  an  agent  in  placing  the    ■ 
securities  with  investors.  The  obligation  of  a  dealer 
to  deliver  an  official  statement  to  the  Board  under 
Board  rule  G-36  also  is  based  upon  the  dealer's 
participation  in  a  "primary  offering."  Consistent 
use  of  the  concept  of  "primary  offering"  in  rules  .A- 
13  and  G-36  has  created  substantia)  administrative 
efficiencies  for  the  Board  by  allowing  A-13  fee 
invoicing  to  be  accomplished  in  an  automated 
matter  with  data  collected  under  rule  G-36. 

2 Currently,  the  assessment  under  rule  A-13  is 
S.03  pet  $1,000  par  value  for  offerings  containing 
securities  two  years  or  more  in  maturity.  If  the 
longest  maturity  in  an  offering  is  over  nine  months 
but  less  than  two  years,  the  assessment  is  S.01  per 
SI  ,000  par  value  of  the  issue.  For  purposes  of 
calculating  the  assessment,  a  put  option  date  is 
treated  the  same  as  a  maturity  date,  e.g..  a  primary 
offering  of  a  security  with  a  put  option  of  one  year 
would  generate  an  assessment  at  the  S.01  rate. 


placement"  offerings,  as  described  in 
subsection  (c)(1)  of  Exchange  Act  Rule 
15C2-12.' 

Rule  A-13  states  that,  if  a  s>Tidicate 
or  similar  account  is  formed  for  the 
purpose  of  purchasing  securities  from 
an  issuer,  the  managing  underwriter  is 
responsible  to  pay  the  assessment  feetm 
behalf  of  each  participant  in  the 
syadicate.  Payment  by  the  managing 
underwriter,  rather  than  by  individual 
syndicate  members,  is  solely  an 
administrative  convenience  for 
underwriters  and  the  Board.  The  Board 
invoices  managing  underwriters 
monthly  for  rule  A-13  fees,  based  upon 
information  filed  vnxh  the  Board  under 
rule  G-36  on  delivery  of  official 
statements  to  the  Board. 

Rule  A-13  is  intended  to  provide  a 
dealer  assessment  that  roughly  reflects 
each  dealer's  involvement  in  the 
municipal  securities  market.  In  adopting 
rule  A-13  in  1976,  the  Board  recognized 
that  participation  in  new  issue  offerings 
was  not  a  perfect  means  to  measure  a 
dealer's  involvement  in  the  market 
because  the  assessment  would  not. 
among  other  things,  reflect  secondary 
market  transactions  and  activity. 
However,  after  looking  at  alternative 
assessment  mechanisms  and  methods  of 
establishing  accounts  receivable 
available  at  that  time,  the  Board 
concluded  that  a  fee  based  on 
underwriting  participation  was  the  best 
available  means  to  create  verifiable 
assessments  generally  reflecting  a 
dealer's  involvement  in  the  market. 

The  Board  is  aware  that,  in  negotiated 
underwritings.  the  subject  of  rule  A-13 
fees  sometimes  is  raised  in  the  context 
of  discussions  of  expenses  to  be  paid  by 
the  issuer  of  the  securities.  The  Board 
believes  that  it  is  misleading  for 
underwriters  to  characterize  rule  A-13 
fees  in  this  fashion.  Since  rule  A-13  fees 
are  assessments  on  dealers  for  the 
operation  of  the  Board,  the  Board 
believes  that  a  dealer's  obligation  under 
rule  A-13  should  not  be  charged  or 
otherwise  passed  through  to  an  issuer  as 
an  expense  to  the  issuer  of  bringing  a 
new  issue  to  market.  In  this  respect,  the 
fees  paid  to  the  Board  by  dealers  under 
rule  A-13  should  be  characterized  by 
dealers  to  issuers  no  differently  than  the 
annual  fees  paid  to  the  Board  under  rule 
A-14  and  any  other  "overhead" 
expenses  that  are  incurred  by  virtue  of 


'  "Limited  placement"  offerings  are  those  that  are 
.  sold  to  no  more  than  35  persons  each  of  whom  the 
underwriter  reasonably  believes  (i)  has  such 
knowledge  and  experience  in  financial  and 
business  matters  that  it  is  capable  of  evaluating  the 
merits  and  risks  of  the  prospective  investment  and 
(ii)  is  not  purcliasing  for  more  than  one  account  or 
with  a  view  to  distributing  the  sectirities. 


the  dealer  engaging  in  municipal 
securities  business. 

(b)  Statutory  Basis 

As  set  forth  in  Section  15B(b)(2)(J)  of 
the  Act,  the  Board  has  authority  to 
adopt  rules  to: 

provide  that  each  municipal  securities 
broker  and  each  municipal  securities  dealer 
shall  pay  to  the  Board  such  reasonable  fees 
and  charges  as  may  be  necessary  or 
appropriate  to  defray  the  costs  and  expenses 
of  operating  and  administering  the  Board. 

The  Board  believes  that  the  proposed 
rule  change  is  consistent  with  its 
authority  to  charge  dealers  reasonable 
fees  to  defray  the  costs  of  operating  and 
administering  the  Board.  The  proposed 
rule  change  makes  clear  that  the  fees 
levied  under  rule  A-13  are  to  be  paid 
by  dealers  and  not  issuers. 

B.  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will 
equally  apply  to  all  dealers.  Therefore, 
the  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  compethion. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Board  has  not  soUcited  comments 
on  the  proposed  rule  change. 

III.  Date  of  Effect!  veness  of  the 
Proposed  Rule  Change;  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  jt.s  reasons  for  so  finding  or 
(ii)  as  to  which  the  seif-negulatory  * 

organization  consents,  the  Conmiission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  Board  requests  that  the 
Commission  delay  effectiveness  of , the 
proposed  rule  change  until  30  days  after 
approval  by  the  Commission  is 
published  in  the  Federal  Register  to 
ensure  that  their  underwriting  practices 
are  in  compliance. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretar}-.  Securities  and  Exchange 
Commissious.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Ct^es  of  the 
submission,  ail  subsequent 
amendments,  all  vvxitten  statements 
with  respect  to  the  proposed  xule 
change  that  are  filed  with  the 
Commission,  and  all  WTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  522,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-94-12  and  should  be 
submitted  by  September  22,  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[IK  Dc»c.  94-21571  Filed  8-31-94;  8:45  am] 
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Self-Regutatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Ctiange  by  ttie 
Municipal  Securities  Rulemaking 
Board  Relating  to  Fees  for  Backlog 
Document  Collections  of  the  MSiL 
System 

August  25, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  9.  19^44,  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  tlie 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-94-11). 
The  proposed  rule  change  is  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board  .  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fTX)m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  herewith  a 
proposed  rule  change  to  establish  prices 
for  backlog  document  collections 
relating  to  its  Official  Statement/ 
Advance  Refunding  Document  ("OS/ 


'  17  CFR  200.3O-3(a)(12). 
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ARD")  subsystem  of  the  Municipal 
Securities  Information  Library''''*^ 
tMSILTM)  system '  (hereinafter  referred 
to  as  the  "proposed  rule  change").  The 
collections  consist  of  imaged  documents 
on  magnetic  tapes.  The  Board  will 
charge  $9,000  (plus  postage  or  delivery 
charges)  for  a  collection  of  1993 
documents,  and  $8,000  (plus  postage  or 
delivery  charges)  for  a  collection  of  1991 
documents.  The  proposed  fees  are 
structured  to  defray  the  Board's 
dissemination  costs.  This  fee  structure 
is  consistent  with  the  Board's  MSIL  fee 
policy,  which  is  that  the  Board  does  not 
expect  or  intend  to  make  a  profit  from 
the  MSIL  system,  and  reviews  the  MSIL 
system  fees  annually  to  ensure  that 
dissemination  costs  are  paid  for  from 
user  fees.  The  Board  will  file  any  new 
or  modified  fees  with  the  Commission 
pursuant  to  Section  19(b)(1)  of  the  Act. 

II.  Setf-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  as{>ects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
_  Change 

(a)  The  OS/ ARD  subsystem,  which 
was  activated  on  April  20, 1992,  is  a 
central  electronic  facility  through  which 
information  collected  and  stored 
pursuant  to  MSRB  rule  G-36  ^  is  made 
available  electronically  and  in  paper 
form  to  market  participants  and 
information  vendors.  The  annual 
subscription  fee  for  daily  tapes  of 
images  of  current  year  documents  from 
the  OS/ ARD  system  is  $12,000.3 
Document  collections  covering  1990 
and  1992  are  already  available  for  fees 


JMI 


'  The  MSIL  system,  which  was  approved  in 
Securities  Exchange  Act  Release  No.  29298  (June 
13. 1991).  is  a  central  facility  through  which 
information  about  municipal  securities  is  collected, 
stored  and  disseminated. 

^Rule  G-36  requires  underwriters  to  provide 
copies  of  final  official  statements  and  advance 
refunding  documents  within  certain  specified 
timeframes  for  most  new  issues  issued  since 
January  1,  1990. 

'This  fee  was  filed  with  the  Commission.  See 
Securities  Exchange  Act  Release  No.  30306  |)an.  30. 
1992).  The  Board  does  not  intend  at  this  time  to 
change  the  OS/ ARD  annual  subscription  fee. 


of  $6,000  and  $7,000  respectively  (plus 
postage  or  delivery  charges)."*  The  fees 
for  backlog  document  collections  are 
substantially  less  than  fees  for  annual 
subscriptions  because  an  annual 
subscription  requires  the  Board  to  send 
a  computer  tape  to  the  subscriber  each 
business  day,  but  a  backlog  collection 
requires  fewer  tapes.'  The  fee  for  the 
1991  collection  is  less  than  that  for  the 
1993  collection,  because  fewer 
documents  were  received  and  processed 
in  1991. 

In  its  prior  filings  with  the 
Commission,  the  Board  stated  that  it 
intends  to  use  its  general  revenues  for 
collecting,  indexing  and  storing  the  OS/ 
ARD  subsystem's  documents,  and  that 
the  costs  of  producing  and 
disseminating  magnetic  tapes  (and 
paper  copies)  would  be  paid  for  by  user 
fees.s  Thus,  the  Board  is  establishing 
fees  to  defray  its  cost  of  disseminating 
backlog  tapes.  This  is  consistent  with 
the  Commission's  policy  that  self- 
regulatory  organizations'  fees  be  based 
on  expenses  incurred  in  providing 
information  to  the  public.  The  Board 
believes  that  employing  cost-based 
prices  is  in  the  public  interest  since  it 
will  ensure  that  a  complete  collection  of 
vital  information  will  be  available,  at 
fair  and  reasonable  prices,  for  the  life  of 
the  municipal  securities. 

(b)  The  Board  believes  the  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  requires, 
in  pertinent  part,  that  the  Board's  rules: 

be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to.  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest.    • 

The  MSIL  system  is  designed  to  increase 
the  integrity  and  efficiency  of  the 
municipal  securities  market  by,  among 
other  things,  helping  to  ensure  that  the 
price  charged  for  an  issue  in  the 
secondary  market  reflects  all  available 
ofhcial  information  about  that  issue. 
The  Board  believes  that  the  fees  are  fair 
and  reasonable  in  light  of  the  costs 
associated  with  disseminating  the 
information,  and  that  the  services 
provided  by  the  MSIL  systeih  are 


<  These  fees  were  filed  with  the  Commission.  See 
Securities  Exchange  .^ct  Release  No.  32482  ()iine 
16, 1993). 

'Currently,  two  to  three  business  days"  worth  of 
documents  are  on  each  tape  in  an  annual  collection. 

"Securities  Exchange  .\rt  Relftase  No.  28197  (July 
12,1990). 


available  on  reasonable  and  non- 
discriminatory terms  to  any  interested, 
person. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the     ♦ 
purposes  of  the  Act.  since  the  fees  will 
apply  equally  to  all  persons. 

C.  Self-RegulQtory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Datf  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  rule  change  is  effective  upon 
filing,  pursuant  to  Section  19(b)(3)(A)  of 
the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder,  because  the  proposal 
is  "establishing  or  changing  a  due,  fee 
or  other  charge."  At  any  time  within  60 
days  of  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NVV., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
'  submissions  should  refer  to  File  No. 
SR-MSRB-94-1 1  and  should  be 
submitted  by  September  22, 1994.  . 


For  the  Conunission  by  the  Division  of 
Market  Regulation,  pui^uant  to  delegated 
authority.' 

Margaret  H.  McFarland.. 

Deputy  Secretary. 

IFK  Doc.  94-21572  Filed  8-31-94;  8:45  am) 
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[Release  No.  34-34595;  F«e  No.  SR-NSCC- 
94-15] 

Seif-Regutatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Modtfying 
Rules  and  Procedures  Relating  to 
Compared  Trade  Summaries 

August  25, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
('Act").»  notice  is  hereby  given  that  on 
August  2, 1994,  the  National  Securities 
Clearing  Corporation  C-'NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propofied  Rule  Change 

The  proposed  rule  change  consists  of 
modifications  to  NSCC's  rules  and 
procedures  to  replace  NSCC's  current 
Continuous  Net  Settlement  ("CNS")  and 
Non-CNS  Compared  Trade  Summaries 
with  a  new  Consolidated  Trade 
Summary. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  Change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspect.s  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  puq)ose  of  the  proposed  rule 
change  is  to  replace  NSCC's  current 
CNS  and  Non-CNS  Compared  Trade 
Summaries  with  a  new  Consolidated 
Trade  Summary  which  will  report  both 
CNS  and  Non-CNS  trades.  Presently, 
each  business  day  NSCC  issues  to 
members  CNS  and  Non-CNS  Compared 
Trade  Summaries  which  contain  all 
transactionis  for  settlement  on  the 
following  day.  Consistent  with  current 
practice,  the  Consolidated  Trade 
Summary  will  be  issued  the  day  before 
settlement 

On  both  the  CNS  and  Non-CNS 
Compared  Trade  Summary,  each 
transaction  appears  at  the  original 
contract  price,  and  quantities  and 
money  are  totalled  and  netted  for  each 
security  issue.  The  contract  output 
provided  to  broker-dealers  on  T+1 
contains  much  of  the  trade  detail  given 
on  the  Compared  Trade  Summaries.^ 
Under  the  proposed  rule  change,  the 
Consolidated  Trade  Summary  will 
report  only  the  net  positions  due  for 
settlement  on  the  following  day.  Each 
posrtion,  in  CUSIP  order,  will  be 
reported  as  broad  buys  and  sells  by 
marketplace  or  source,  netted  by  issue, 
.quantity,  and  money.  The  Consolidated 
Trade  Summary  will  eliminate  trade 
details,  such  as  the  contra-broker,  price, 
and  trade  date,  currently  included  on 
the  Compared  Trade  Summaries. 

The  reduced  output  will  enhance 
processing  efficiency  and  reduce  costs. 
Introduction  of  the  Consolidated  Trade 
Summary  also  constitutes  part  of 
NSCC's  effort  to  move  towards  a  T+3 
settlement  date.^  In  order  to  give 
participants  an  opportunity  to  become 
familiar  with  the  Consolidated  Trade 
Summary,  NSCC  will  initially  distribute 
the  Consolidated  Trade  Summary  and  in 
addition  to  the  CNS  and  Non-CNS 
Compared  Trade  Summaries.  NSCC  will 
begin  distribution  of  the  Consolidated 
Trade  Summary  on  or  about  September 
30, 1994.  NSCC  intends  to  eliminate 
distribution  of  the  CNS  and  Non-CNS 
Compared  Trade  Summaries  no  sooner 
than  ninety  (90)  days  after  the 


i7a-R2oojo-a(a)(i2). 

•  15  U.S.a78s(bKl)  (19881. 


'Prime  broker  transactions  do  not  have  contract 
output.  Instead,  tlie  details  of  these  transactions  are 
reported  on  the  Regional  Interface  Operation 
( "RIO")  Blotter. 

^On  October  6.  1993.  the  Commission  adopted 
Rule  iScS-l  under  the  Act.  which  esublishes  three 
business  days  after  the  trade  date  ("T+S")  instead 
of  five  business  days  (""T+S")  as  the  standard 
settlement  timeframe  for  most  broker-dealer 
transactions.  The  rule  becomes  effective  June  1. 
1995.  Securities  Exchange  Act  Release  No.  33023 
(October  6.  1993),  58  FR  52891. 


Consolidated  Trade  Summary  is  first 
distributed  by  NSCC.* 

The  proposed  rule  change  is 
consistent  with  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  it  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact,  or  impose  a  burden,  on     .      . 
competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  relating  to"  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  rule 
change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the  *  " 
Commission  and  any  person,  other  than 


♦  NSCC  will  not  eliminate  the  CNS  and  Non-QJS 
Compared  Trade  Summaries  in  ctmitection  with  the 
Reconfirmation  and  Pricing  Service  ("RECAPS'") 
RECAPS  is  a  fail  clearance  system  that  pro*  ides  an 
oppo.lunity  to  reconfirm  and  reprice  transactions 
that  already  have  been  compared.  NSCCs 
Procedure  11(0}. 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-94-15  and 
should  be  submitted  by  September  22, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  D<x  94-21573  Filed  8-31-94;  8;45  am] 
BILLING  CODE  S010-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Tax  on  Certain  Imported  Substances 
(Texanol  Benzyl  Phthalate);  Notice  of 
Determination 

agency:  Internal  Revenue  Sen.  ic:e  (IRS). 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
determination,  under  Notice  89-61,  that 
the  list  of  taxable  substances  in  section 
4672(a)(3)  will  be  modified  to  include 
texanol  benzyl  phthalate. 
EFFECTIVE  DATE:  This  modification  is 
effective  April  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Fassthroughs  and 
Special  Industries).  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4672(a},  an  importer  or 
exporter  of  any  substance  may  request 
that  the  Secretary  determine  whether 
such  substance  should  be  listed  as  a 
taxable  substance.  The  Secretary  shall 
add  such  substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61, 1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 


Determination 

On  August  19, 1994,  the  Secretary 
determined  that  texanol  benzyl 
phthalate  should  be  added  to  the  list  of 
taxable  substances  in  section  4672(a)(3), 
effective  April  1,  1994. 

The  rate  of  tax  prescribed  for  texanol 
benzyl  phthalate,  under  section 
4671(b)(3),  is  $5.79  per  ton.  This  is 
based  upon  a  conversion  factor  for 
xylene  of  0.28,  a  conversion  factor  for 
toluene  of  0.24,  a  conversion  factor  for 
chlorine  of  0.19,  a  conversion  factor  for 
methane  of  0.17,  a  conversion  factor  for 
propylene  of  0.44,  and  a  conversion 
factor  for  sodium  hydroxide  of  0.09. 

The  petitioner  is  Monsanto  Company, 
a  manufacturer  and  exporter  of  this 
substance.  No  material  comments  were 
received  on  this  petition.  The  following 
information  is  the  basis  for  the 
determination. 

HTS  number:  3812.20.00.00 
CAS  number:  16883-83-3. 

Texanol  benzyl  phthalate  is  derived 
from  the  taxable  chemicals  xylene, 
toluene,  chlorine,  methane,  propylene, 
and  sodium  hydroxide.  Texanol  benzyl 
phthalate  is  a  liquid  produced 
predominantly  by  the  reaction  of 
texanol  (2,2,4-  trimethyl-1,  3- 
pentanediol  monoisobutyrate)  and 
phthalic  anhydride  to  produce  a 
monoester,  the  sodium  salt  of  which 
(produced  by  reaction  with  sodium 
hydroxide)  is  reacted  with  benzyl 
chloride. 

The  stoichiometric  material 
consumption  formula  for  texanol  benzyl 
phthalate  is:  ChHio  (xylene)  +  CtHh 
(toluene)  +  Cb  (chlorine)  +  4  CH4 
(methane)  +  4  C3H6  (propylene)  +  NaOH 
(sodium  hydroxide)  +  4  O2  (oxygen) 

>  C27Hj40ft  (texanol  benzyl 

phthalate)  +  HCl  (hydrochloric  acid)  + 
5  H2  (hydrogen)  +  C4H10O  (isobutyl 
alcohol)  +  NaCl  (.sodium  chloride)  +  2 
H2O  (water) 

Texanol  benzyl  phthalate  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  80.8  percent  by  weight  of  the 
materials  used  in  its  production. 
Dale  D.  Goode. 

Federal  Register  Liaisor]  Officer,  Assistant 
Chief  Counsel  (Corporate). 
jFR  Doc.  94-21545  Filed  8-31-94;  8;45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Institute  for  Czech  Secondary  School 
Administrators 

ACTION:  Notice — Request  for  Proposals. 

SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Public  or 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  to 
conduct  a  four-week  institute  in 
February  1995  for  eight  secondary 
school  administrators  from  the  Czech 
Republic  on  school  administration  in  a 
pluralistic,  democratic  society.  The 
purpose  of  the  institute  is  to  expose 
participants  to  secondary  school 
governance  in  the  U.S.  (public  and 
private);  in  particular,  the  way 
democratic  practices  affect  school 
administration,  school  philosophy, 
school  activities,  and  school/community 
relationships.  The  institute  should 
demonstrate  how  democratic  practices 
in  schools  can  support  curricular 
reform,  particularly  in  social  studies    - 
and  civic  education.  Participants  will  be 
nominated  by  the  United  States 
Information  Service  (USIS)  post  in  the 
Czech  Republic,  will  be  fluent  in 
English,  and  will  be  involved  in 
implementing  reform  in  secondary 
school  education,  including  civic 
education,  in  the  Czech  Republic.  USIA 
solicits  detailed  proposals  from  U.S. 
educational  institutions  and  public  and 
private  non-profit  organizations. 
Proposals  demonstrating  both  expertise 
in  training  secondary  school 
administrators  and  an  understanding  of 
the  issues  facing  Czech  educators  will 
be  more  competitive. 

The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Support  for  Eastern  European 
Democracies  Act  (SEED). 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Application 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/AS- 
94-01. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Friday, 
October  14, 1994.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
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postmarked  on  October  14.  but  received 
at  a  later  date.  It  is  the  responsibility  of 
Rach  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Academic  Programs,  Advising, 
Teaching  and  Specialized  Programs 
Division,  E/AS  (Room  252),  U.S. 
Information  Agency,  301  4th  Street, 
SVV..  Washington.  DC  20547,  telephone 
number:  202/619-4557,  fax  number: 
202/619-6970.  e-mail:  $kux@usia.gov,  to 
request  an  Application  Package,  which 
includes  more  detailed  award  criteria; 
all  application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  USIA 
Program  Specialist  Sally  Kux  on  all 
inquiries  and  correspondences. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Academic 
Programs  or  submitting  their  proposals. 
Once  the  RFP  deadline  has  passed,  the 
Office  of  Academic  Programs  may  not 
discuss  this  competition  in  any  way 
with  applicants  until  after Ihe  Bureau 
proposal  review  process  has  been 
completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Application 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency.  Ref.:  E/AS-94-01,  Office. of 
Grants  Management.  E/XE.  Room  336. 
301  4th  Street.  SW.,  Washington,  DC 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  goal  of  the  Institute  for  Czech 
Secondary  School  Administrators  is  to 
assist  Czech  secondary  school 
administrators  to  develop  strategies  for 
restructuring  secondary  schools  in  the 
Czech  Republic.  If  the  substantive 
reform  of  secondary  school  curricula  is 
to  take  hold,  it  must  be  accompanied  by 
reforms  in  the  structure  of  school 
administration.  Although  the  Czech 
educational  system  has  been  and  will 
remain  very  different  from  the  U.S. 
system,  exposure  to  a  variety  of 
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administrative  methods  utilized  in  U.S. 
schools  will  enable  Czech 
administrators  to  consider  ways  to 
respond  to  their  increasing  autonomy. 
The  Institute  should  address  such  topics 
as:  Strategies  for  school  administrators 
to  use  in  their  relations  with 
government  officials,  particularly  with 
regard  to  proposals  for  reform;  the 
involvement  of  faculty  in  administrative 
decision-making;  ways  to  motivate 
faculty  to  develop  and  teach  new 
curricula;  and  the  participation  of 
students  and  parents  in  school-related" 
issues.  These  are  among  the  new 
concerns  of  educators  in  the  Czech. 
Republic,  who  have  a  growing 
opportunity  to  influence  educational 
policy  and  school  management.  As  a 
resuh  of  this  program,  participants  will 
be  better  equipped  to  initiate  reforms  in 
their  own  schools  and  to  advocate 
reform  effectively  with  administrators 
and  colleagues  both  at  the  Czech 
Ministry  of  Education  and  at  schools 
throughout  the  Czech  Republic. 

Participants 

The  program  should  be  designed  for 
a  group  of  eight  secondary  school 
administrators.  The  participants  will  all 
be  involved  in  education  reform  and 
will  be  fluent  in  English.  They  will  be 
chosen  by  USIA  and  the  USIS  post  in 
Prague,  in  consultation  with  the 
Institute  for  Educational  Development  at 
Charles  University,  Prague,  according  to 
such  criteria  as  the  candidate's  potential 
to  implement  reforms  in  administrative 
practice  and  the  candidate's  ability  to 
influence  other  secondary  school 
administrators  in  the  Czech  Republic. 

Program  Description 

The  program  should  consist  primarily 
of  seminars  and  workshops  on  topics  in 
secondary  school  administration  that 
have  relevance  to  Czech  educators. 
Topics  might  include:  Decision-making, 
conflict  resolution,  negotiation  and 
compromise,  the  budgeting  of  time  and 
money,  curricular  development,  school- 
government  relations  (at  both  the  local 
and  national  levels),  faculty- 
administration  relations,  student-  and 
parent-administration  relations,  parent- 
teacher  relations,  and  such  co-curricular 
activities  as  student  government,  school 
newspapers,  etc.  The  program  should 
emphasize  the  practical  application  of 
skills  and  techniques  by  balancing  the 
presentations  of  seminar  leaders  with 
sessions  in  which  participants  explore 
ways  to  adapt  these  skills  and 
techniques  to  their  institutional  contexts 
at  home.  A  general  introduction  to  the 
U.S.  educational  system  would  provide 
useful  background  to  the  seminars  and 
workshops  on  specific  topics. 


While  selected  observations  and 
meetings  would  be  critical  to  this 
institute,  they  should  be  limited  in 
tiumber  and  should  be  organized  to 
complement  and  reinforce  the  academic 
program  and  its  emphasis  on  practical 
knowledge.  Relevant  visits  might  be 
made  to  local  schools,  schools  in 
another  locale  (to  demonstrate  the 
diversity  of  approaches  within  the 
American  system),  school  board 
meetings,  faculty  meetings,  parent- 
teacher  conferences,  student 
government  sessions,  etc.  Consultations 
with  appropriate  professional 
organizations  may  also  be  integrated 
into  the  program  and  money  should  be 
allocated  for  relevant  subscriptions  and 
memberships. 

The  program  should  incorporate  a 
Washington  component,  perhaps  as  the 
final  portion,  to  include  substantive 
meetings  with  national  professional  and 
educational  associations,  as  well  as 
cultural  activities. 

Proposals  should  elaborate  a  detailed 
daily  schedule  for  the  entire  program. 

Orientation/Debriefing 

To  prepare  participants  for  this 
project,  the  office  strongly  encourages 
the  recipient  to  develop  and/or  procure 
material  to  be  sent  via  USIS  Prague  for 
distribution  to  participants  prior  to  their 
departure  for  the  U.S.  This  material 
might  include  a  project  schedule  and 
outline  with  suggested  goals  and 
objectives,  relevant  background 
information,  details  about  U.S. 
institutions  and  individuals  involved  in 
the  program,  as  well  as  introductory 
readings.  Upon  arrival,  it  is  strongly 
recommended  that  participants  attend 
an  orientation  session  which  would 
address  administrative  details,  in 
addition  to  providing  general 
information  about  U.S.  society  and 
culture  to  facilitate  participants' 
understanding  of  and  adjustment  to 
daily  life  in  the  U.S. 

The  schedule  should  include  time  for 
summation  and  evaluation  by 
participants  at  the  program's 
conclusion.  In  addition  to  written 
reports,  it  would  be  useful  to  organize 
an  activity  such  as  a  round-table,  where 
participants  could  review  the  program 
and  discuss  plans  to  use  the  ideas  and 
materials  resulting  from  this  institute. 

Program  Administration 

All  programming,  administrative 
logistics,  travel  (international  and 
domestic),  management  of  the  academic 
program,  as  well  as  any  cultural 
component,  will  be  the  responsibility  of 
the  project  director.  A  project  assistant 
should  be  assigned  to  carry  out 
administrative  and  clerical  duties 
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necessary  ftw  the  program,  from  the 
planning  stages  to  the  completion  of  a 
final  report  to  USIA.  Staff  escorts 
traveling  under  USIA  cooporative 
agreement  support  must  be  U.S.  citizens 
with  demonstrated  qualifications  for 
this  service. 

The  profjosal  must  cleariy 
demonstrate  the  capability  of  program 
staff  to  manage  the  residential  and  travel 
components  of  the  program.  Proposals 
incorporating  particip^ant  site  visits  will 
be  more  competitive  if  letters 
committing  prospective  host  institutions 
to  support  these  efforts  are  provided. 

USIA  will  be  responsible  for  all 
communications  with  USIS  Prague 
regarding  partid{>ant  selection. 

Visa/Insurance/Tax  Requirements 

Programs  must  comply  with  }-\  visa 
regulations:  program  participants  must 
carry  the  requisite  level  of  health  and 
accident  insurance.  The  recipient 
organization  should  budget  for 
insurance  expenses  and  is  responsible 
for  ensuring  that  participants  have 
adequate  insurance  coverage.  Please 
refer  to  program -specific  guidelines  in 
the  Application  Package  for  further 
details.  Administration  of  the  program 
must  be  in  compliance  with  reporting 
and  withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 

Proposed  Budget 

Applicants  must  submit  a 
comprehensive  line  item  budget  for 
which  specific  details  and  guidelines 
are  available  in  the  Application 
Package.  Total  program  and 
administrative  costs  funded  by  USIA 
may  not  exceed  $85,000  for  eight 
participants;  within  the  assistance 
award,  total  institutional  administrative 
costs  funded  by  USIA  may  not  exceed 
$17,000. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhwe  to  the  guidelines  stated  herein 
and  in  the  Apphcation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  budget  and  contracts  offices,  as 
well  as  the  USIS  Office  of  East  European 
and  NIS  Affeirs  and  USIS  Prague. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Counsel  or  by 
other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 


and  Cuhural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  revievved  according  to 
the  following  criteria: 

1.  Overall  quality; 

a.  71>e  content,  significance, 
definition,  organization  and  academic 
rigor  of  the  proposed  program  and  its 
appropriateness  to  program  objectives 
and  guidelines; 

b.  Evidence  of  careful  planning  in  all 
substantive  and  logistical  aspects  of  the 
program; 

c.  Demonstrated  knowledge  of  the 
Czech  cultural,  educational,  and 
political  context. 

2.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  n>eet  the 
program's  objectives  and  plan. 

3.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

4.  Institution's  Recora/Aoility: 
Proposals  should  demonstrate  the 
experience  of  the  institution  and 
designated  staff  with  foreign  educators 
and  international  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts.  The  Agency  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

5.  Multiplier  effect/impaCt:  Proposal 
should  demonstrate  the  program's 
efforts  to  expose  participants  to 
pertinent  subject  matter  and  innovative 
tools  which  may  be  applied  to 
administrative  problems  and  to 
encourage  participants  to  share  the 
experience  and  insights  gained  on  this 
program  with  other  Czech  colleagues. 

6.  Project  Evaluation:  Proposals 
should  include  a  plan  for  an  evaluation 
at  the  conclusion  of  the  institute  and 
will  be  more  competitive  if  they  also 
incorporate  an  evaluative  component  in 
weekly  program  activities  to  enable 
timely  response  to  participants' 
suggestions.  Recipient  will  submit  a 
final  report  to  USIA. 

7.  Follow-on  Activities:  Proposals 
should  provide  for  follow-on  activity 
(without  USIA  support),  such  as 
continued  contact  with  participants  and 
facilitation  of  participants'  access  to 
U.S.  scholarly  organizations, 
publications,  and  other  appropriate 
resources  to  encourage  the  sharing  of 


information  and  the  development  of 
long-term  institutional  and  invidual 
relations. 

8.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  throughout 
documentation  (such  as  a  wrritten 
statement  of  account)  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  the  organization  and  the 
program  activities. 

9.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

10.  Cost-sharing:  Reposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

11.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards     - 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress*,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
November  28. 1994.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  August  24. 1994. 
Dell  PendergrasI, 

Deputy  Associate  Director,  Educational  and 
Cultural  Affairs. 
IFR  Doc.  94-21383  Filed  8-31-94;  8:45  «ra) 
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Airport  Arrival  Service  in  New  York 
City 

action:  Notice — Request  for  Proposals. 


SUMMARY:  The  Advising  and  Student 
Services  Branch  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Public  and/or 
private  non-profit  applicants  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  to 
develop  an  airport  reception  and 
assistance  service  based  in  New  York 
City.  The  service  would  assist  U.S. 
Government-sponsored  (including 
Fulbright  scholars  and  students. 
Humphrey  Fellows,  etc.)  and  non- 
sponsored  international  students, 
scholars,  exchange  visitors,  and 
participants  in  USIA's  International 
Visitor  Program,  arriving  in  New  York 
City. 
The  applicant  would  provide  a 
-  multilingual,  trained  staff  to  assist 
international  visitors  with  complex 
.  logistics  and  unexpected  problems 
which  occur  when  arriving  in  a  foreign 
country. 

USIA  anticipates  awarding  up  to 
$60,000  to  an  applicant  to  provide  these 
services.  Up  to  $29,000  will  be  devoted 
to  assisting  with  up  to  250  USIA 
International  Visitor  meets  (i.e.,  flights, 
including  groups  arriving  on  a  single 
night)  from  January  1-December  31, 
1995.  Up  to  $31,000  will  be  devoted  to 
assisting  the  maximum  number  of  U.S. 
Government-sponsored  and  non- 
sponsored  international  students, 
scholars,  and  exchange  visitors  ft-om 
June  15  to  September  30,  1995. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961 ,  as  amended.  Public  Law  87- 
.256,  also  knowrn  as  the  Fulbright-Hays 
Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *  •; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  Programs  and  projects  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  Application 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communication  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
ASA-95-02. 
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DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Friday,  October 
7. 1994.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  October  7, 1994,  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Advising  and  Student  Services 
Branch  (E/ASA);  room  349;  U.S. 
Information  Agency,  301  4th  Street. 
SW..  Washington,  DC  20547;  telephone 
202/619-5434,  fax  202/401-1433, 
internet  address 

WBGRIMES@USIA.GOV  to  request  an 
Application  Package.  The  Application 
Package  includes  detailed  award 
criteria,  all  application  forms  and 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Please  specify  USIA  Program  Assistant 
Brandon  Grimes  on  all  inquiries  and 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  or  submitting  their 
proposals  to  USIA.  Once  the  RFP 
deadline  has  passed  the  Bureau  of 
Educational  and  Cultural  Affairs  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  after  the  Bureau 
proposal  review  process  has  been 
completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Application 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency,  Ref.:  E/ASA-95-02,  Office  of 
Grants  Management,  E/XE,  Room  336, 
301  4th  Street.  SW..  Washington.  EX: 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  Agency's  long  term  goals  for  this 
program  are  to  strengthen  ties  and 
develop  friendly  relations  between  the 
people  of  the  U.S.  and  people  of  other 
countries.  The  Agency's  short  term  goals 
are  to  enable  as  many  international 


students,  scholars,  and  visitors  as 
possible  to  receive  a  positive  first 
impression  of  the  U.S.  by  facilitating  a 
smooth  and  trouble-free  entry  into  this 
country. 

Guidelines 

USIA  suggest  that  the  proposal  not 
exceed  ten  double  spaced  pages.  A 
model  proposal  would  offer  a 
comprehensive  and  flexible  service 
which  would  provide  an 
accommodating  and  knowledgeable  staff 
to  ensure  that  the  arrival  of  international 
students,  scholars,  and  visitors  is 
without  difficulties. 

The  reception  and  assistance  service 
should  include,  but  not  necessarily  be 
Hmited  to,  providing  a  muhilingual, 
trained  staff  available  to  meet  visitors 
inside  the  custom  and  immigration 
areas  to  assist  them  with  declaration 
forms,  baggage  claims,  messages,  phone 
calls,  currency  exchanges,  connecting  or 
missed  flights,  language  problems,  local 
transportation,  and  emergency  overnight 
accommodations.  The  applicant  should 
show  evidence  of  abihty  to  recruit  and 
train  multilingual,  professional  staff 
(representing  a  wide  range  of  languages) 
and  demonstrate  knowledge  of  the  field 
of  international  education  to  be  able  to 
contact  and  communicate  with  the 
greatest  number  of  international  visitors. 

The  applicant  should  demonstrate  the 
ability  to  obtain  access  inside  the 
customs  and  immigration  areas  and 
provide  comprehensive  services  to  the 
maximum  number  of  international 
students,  scholars,  and  visitors. 
Prospective  recipient  would  publicize 
service  worldwide  and  have  the  ability 
to  receive  arrival  requests  365  days  a 
year. 

Proposed  Budget 

The  applicant  is  required  to  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidance  in  the 
Application  Package.  The  grant  award 
for  this  program  will  not  exceed 
$60,000.  Applicants  are  to  submit 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding.  While  separate  component 
budgets  are  required,  an  all-inclusive 
budget  may  be  provided  with  each 
proposal. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Partial  Salaries  and  Benefits 

(2)  Local  Staff  Transportation 

(3)  Cost  of  Rent,  Utilities,  Expendable 
Supplies,  Postage,  Communication, 
Printing  and  Duplicating 

(4> Books  and  Periodicals 
(5)  Indirect  Expense 
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Please  refer  to  the  Application 
Package  for  complete  budget  guidelines. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibiUty.  Proposals  will  be 
deemed  inehgible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Application  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USLA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
the  contracts  office.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cuhural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  appHcations  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  woric  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 


how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

5.  Institution's  Recora/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
program  administration,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

6.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposals 
include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Award- 
receiving  applicants/institutions  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

7.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

8.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 


private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

9.  Language  competency:  Proposals 
should  exhibit  applicant's  access  to 
multi-lingual  personnel  who  can 
provide  the  greatest  range  of  translation 
assistance  to  incoming  visitors. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  1, 1994.  Awards  made  will  be 
subject  to  the  availability  of  funds  and 
periodic  reporting  and  evaluation 
requirements. 

Dated:  August  24. 1994. 
Dell  Pendergrast, 

Deputy  Associate  Director,  Educational  and 

Cultural  Affairs. 

IFR  Doc  94-21386  Filed  8-31-94;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished  under 
the  "Govemnnent  in  the  Sunshine  Act"  (Pub: 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  COMMISSION  ON  CtVIL  RIGHTS 

DATE  AND  TIME:  Friday.  September  9. 
1994. 

PLACE:  U.S.  Commission  on  Civil  Rights. 
624  Ninth  Street.  NW.  Room  .'J40, 
Washington,  DC  20425. 

STATUS:  Open  to  the  Public. 
Agenda 

I  Approval  of  Agenda 

II.  Approval  of  Minutes  of  June  Mefeting 

III.  Announcements 

IV.  Staff  Director's  Rep<jrt 

V.  Approval  of  The  Fair  Housing 

Amendments  Act  of  1988— The 
Enforcement  Report 
.VI.  State  Advisory  Committee  Appointments 
for  Alabama.  Colorado,  Kansas. 
Kentucky,  and  Pennsylvania 
VII.  State  Advisory  Committee  Reports 

•  Campus  Tensions  in  Connecticut: 
Searching  for  Solutions  in  thn  Nineties 
(Ck)nnecticut) 

•  Race  Relations  in  Pemiscot  County 
(Mis-souri) 


•  Police  Protection  of  the  African 
American  Community  in  Milwaukee 
(Wisconsin) 

•  The  Einplo\Tment  of  Minorities  and 
Women  in  Wyoming  State  Ck)vemmcnt 
(Wyoming) 

Vni.  New  York  Hearing  Briefing 
IX.  Future  Agenda  Items 

Hearing  impaired  persons  who  attend 
the  meeting  and  require  the  services  of 
a  sign  language  interpreter,  should 
contact  Betty  Edmiston,  Administrative 
Services  and  Clearinghouse  Division 
(202)  376-8105  (TDD  202-376-8116)  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  hearing. 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks.  Press  and 
Communications  (202)  376-8312. 

Dated:  August  30,  1994. 
Emma  Monroig. 
"  Solicitor. 
IFR  Doc.  94-21756  Filed  8-30-94:  12:05  pm| 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Previously  Held  Emergency 
Meeting 

TIME  AND  DATE:  10:40  a.m.,  August  29, 
1994. 


VoL  59.  No.  169 

Thursday.  September  1.  1994 


PLACE:  Board  Room,  7th  Floor.  Room 
7047, 1775  Duke  Street.  Alexandria, 
Virginia  22314-3428. 

STATUS:  Closed. 

MATTER  CONSIDERED: 

1.  .Administrative  Action  under  Se<;tion 
206  of  the  Federal  Credit  Union  Act.  C:ioscd 
pursuant  to  exemptions  (8).  (9)(A)(ii).  and 
(9)(B). 

The  Board  voted  unanimously  that 
Agency  business  required  that  a  meeting 
be  held  with  less  than  the  usual  seven 
days  advance  notice  and  that  it  be 
closed  to  the  public.  Earlier 
annovmcement  of  this  was  not  possible. 

The  Board  voted  unanimously  to 
close  the  meeting  under  the  exemptions 
stated  above.  General  Counsel  Robert 
Fenner  certified  that  the  meeting  could 
be  closed  under  those  exemptions. 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretar)'  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  94-21712  Filed  8-30-94;  8:47  ami 
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Hospital  Inpatient  Prospecthre  Payment 
Systems  and  FY  1995  Rates;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  412.  413, 466, 482,  485 
and  489 

[BPD-802-Fq 

RIN093a-AG46 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1995 
Rates 

agency:  Healthcare  Financing 

AdministraUon  (HCFA),  HHS, 

action:  Final  rule  with  conunent  period. 

SUMMARY:  We  are  revising  the  Medicare 
hospital  inpatient  prospective  payment 
systems  for  operating  costs  and  capital- 
related  costs  to  implement  necessary 
changes  arising  from  our  continuing 
experience  with  the  system.  In  addition, 
in  the  addendum  to  this  final  rule,  we 
are  describfng  changes  in  the  amounts 
and  factors  necessary  to  determine 
prospective  payment  rates  for  Medicare 
hospital  inpatient  services  for  operating 
costs  and  capital-related  costs.  These 
changes  are  applicable  to  discharges 
occurring  on  or  after  October  1, 1994. 
We  are  also  setting  forth  rate-of-increase 
limits  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
systems.  Finally,  we  are  revising  the 
criteria  used  by  the  Medicare 
Geographic  Classification  Review  Board 
(MGCRB)  to  decide  on  applications  by 
hospitals  for  geographic  reclassification 
for  prospective  payment  purposes. 
DATES:  Effective  Date:  This  final  rule 
with  comment  period  is  effective  on 
October  1. 1994,  except  that  the  changes 
to  §412.230  (concerning  the  geographic 
reclassification  criteria  used  by  the 
MGCRB)  are  effective  on  September  1, 
1994. 

Comments:  Comments  on  the 
revisions  to  the  criteria  for  geographic 
reclassification  by  the  MGCRB  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  October  31,  1994.  We  will 
not  consider  comments  concerning  any 
other  issues. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
802-FC,  P.O.  Box  7517,  Baltimore,  MD 
21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 


JMI 


Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  E>C  20201,  or 
Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-802-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $6.00. 
As  an  alternative,  you  can  view  arid 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lana  Price,  (410)  966-4529. 

SUPPLEMENTARY  INFORMATION: 

I.  Background     - 

A.  Summary 

Under  section  1886(d)  of  the  Social 
Security  Act  (the  Act),  a  system  of 
payment  for  the  operating  costs  of  acute 
hospital  inpatient  stays  under  Medicare 
Part  A  (Hospital  Insurance)  based  on 
prospectively-set  rates  was  established 
effective  with  hospital  cost  reporting 
periods  beginning  on  or  after  October  1, 
1983.  Under  this  system.  Medicare 
payment  for  hospital  inpatient  operating 
costs  is  made  at  a  predetermined, 
specific  rate  for  each  hospital  discharge. 
All  discharges  are  classified  according 
to  a  list  of  diagnosis-related  groups 
(DRGs).  The  regulations  governing  the 
hospital  inpatient  prospective  payment 
system  are  located  in  42  CFR  part  412. 
On  September  1,  1993,  we  published  a 
final  rule  with  comment  period  (58  FR 
46270)  to  implement  changes  to  the 


prospective  payment  system  for  hospital 
operating  coits  beginning  with  Federal 
fiscal  year  (FY)  1994. 

For  cost  reporting  periods  beginning 
before  October  1, 1991,  hospital 
inpatient  operating  costs  were  the  only 
costs  covered  under  the  prospective 
payment  system.  Payment  for  capital- 
related  costs  had  been  made  on  a 
reasonable  cost  basis  because,  under 
sections  1886(a)(4)  and  (d)(1)(A)  of  the 
Act,  those  costs  had  been  specifically 
excluded  from  the  definition  of 
inpatient  operating  costs.  However, 
section  4006(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Public  Law 
100-203)  revised  section  1886(g)(1)  of 
the  Act  to  require  that,  for  hospitals 
paid  under  the  prospective  payment 
system  for  operating  costs,  capital- 
related  costs  would  also  be  paid  under 
a  prospective  payment  system  effective 
with  cost  reporting  periods  beginning 
on  or  after  October  1, 1991.  Asrequired- 
by  section  1886(g)  of  the  Act,  we 
replaced  the  reasonable  cost-based 
payment  methodology  with  a 
prospective  payment  methodology  for 
hospital  inpatient  capital-related  costs. 
Under  the  new  methodology,  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  1991,  a 
predetermined  payment  amount  per 
discharge  is  made  for  Medicare 
inpatient  capital-related  costs.  (See 
subpart  M  of  42  CFR  part  412,  and  the 
August  30, 1991.  final  rule  (56  FR 
43358)  for  a  complete  discussion  of  the 
prospective  payment  system  for  hospital 
inpatient  capital-related  costs.) 

B.  Summary  of  the  Provisions  of  the   - 
May  27,  1994  Proposed  Rule 

On  May  27.  1994.  we  published  a 
"proposed  rule  in  the  Federal  Register 
(59  FR  27708)  to  amend  the  prospective 
payment  systems  for  operating  costs  and 
capital-related  costs  as  follows: 

•  We  proposed  changes  for  FY  1995 
DRG  classifications  and  weighting 
factors  as  required  by  section 
1886(d)(4)(C)  of  the  Act.  This  section 
requires  that  we  adjust  the  DRG 
classifications  and  relative  weights  at 
Teast  annually. 

•  We  proposed  to  revise  the 
methodology  for  computing  the  wage 
index  and  to  update  the  wage  data. 
Specific  issues  addressed  included 
updating  the  wage  index  for  FY  1995, 
changes  in  the  reporting  of  hospital 
wage  index  data,  revising  the  wage 
index  based  on  hospital  redesignations, 
the  impact  of  the  revised  hospital  wage 
index,  occupational  mix  adjustment, 
research  on  refinements  to  labor  market 
areas,  and  State  labor  market  options. 

•  We  discussed  several  provisions  of 
the  regulations  in  42  CFR  parts  412,  4  H. 
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485,  and  489  concerning  the  prospective 
payment  system  for  inpatient  operating 
costs.  The  proposed  changes  concerned 
the  following: 

— Definition  of  and  payment  for  transfer 

cases. 
—Review  of  DRG  assigrunents. 
— National  average  standardized 

amounts  for  FY  1995. 
^Outliers. 

— Rural  referral  centers. 
— Determination  of  number  of  beds  in 

determining  the  indirect  medical 

education  adjustment. 
— Disproportionate  share  adjustment. 
— Changes  affecting  essential  access 

community  hospitals  (EACHs)  and 

rural  primary  care  hospitals  (RPCHs). 
— Clarification  of  payments  to  rural 

referral  center/EACH  hospitals. 
— Direct  graduate  medical  education 

payment. 
— Other  technical  changes. 

•  We  discussed  several  provisions  of 
the  regulations  in  42  CFR  parts  412  and 
413  concerning  the  prospective  payment 
for  capital-related  costs.  The  proposed 
changes  concerned  the  following: 

— Evaluation  of  provisions  relating  to 

obligated  capital  for  hospitals  subject 

-to  lengthy  certificate-of-need  (CON) 

process. 
— Specific  adjustment  for  taxes  to  the 

capital  prospective  payment  system 

federal  rate. 
— Revision  of  provision  relating  to 

exceptions  payments. 
— Extraordinary  circumstances 

exceptions  payments. 
— Funding  of  depreciation. 

•  We  discussed  changes  to  the 
regulations  at  42  CFR  parts  412  and  413 
for  hospital  units  excluded  from  the 
prospective  payment  system.  The 
proposed  changes  concerned  the 
following: 

— New  requirements  for  certain  long- 
term  care  hospitals  excluded  from  the 
prospective  payment  systems. 

—Removal  of  the  1986  malpractice  fule. 
— Related  technical  changes. 

•  In  the  addendum  to  the  proposed 
rule,  wp  set  forth  proposed  changes  to 
the  amounts  and  factors  for  determining 
the  FY  1995  prospective  payment  rates 
for  operating  costs  and  capital-related 
costs.  We  also  proposed  new  update 
factors  for  determining  the  rate-of- 
increase  limits  for  cost  reporting  periods 
beginning  in  FY  1995  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system. 

•  In  Appendix  A  of  the  proposed 
rule,  we  set  forth  an  analysis  of  the 
iin pact  that  the  proposed  changes 
described  in  the  proposed  rule  would 
have  on  affected  entities. 


•  In  Appendix  B  of  the  proposed  rule, 
we  set  forth  the  technical  appendix  on 
the  proposed  FY  1995  capital 
acquisition  model  and  budget  neutrality 
adjustment. 

•  In  Appendix  C  of  the  proposed  rule, 
we  set  forth  our  initial  estimate  of  a 
recommended  update  factor  for  FY  1995 
for  both  prospective  payment liospitals 
and  hospitals  excluded  from  the 
prospective  payment  system,  as 
required  by  section  1886(e)(3)(B)  of  the 
Act. 

•  In  Appendix  D  of  the  proposed  rule, 
we  provided  our  recommendation  of  the 
appropriate  percentage  change  for  FY 
1995.  as  required  by  sections  1886(e)(4) 
and  (e)(5)  of  the  Act,  for  the  following: 
— Large  urban,  other  urban,  and  rural 

average  standardized  amoimts  (and 
hospital-specific  rates  applicable  to 
sole  community  hospitals)  for 
hospital  inpatient  services  paid  for 
under  the  prospective  payment 
system  for  operating  costs. 
— Target  rate-of-increase  limits  to  the 
allowable  operating  costs  of  hospital 
inpatient  services  furnished  by 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system. 

•  In  Appendix  E  of  the  proposed  rule, 
we  set  forth  a  preliminary  framework  for 
developing  the  aiuiual  update  factor  for 
inpatient  hospital  capital-related  costs. 

In  the  May  27, 1994  proposed  rule,  we 
also  discussed  in  detail  the  March  1, 
1994  recommendations  made  by  the 
Prospective  Payment  Assessment 
Commission  (ProPAC).  ProPAC  is 
directed  by  section  1886(e)(2)(A)  of  the 
Act  to  make  recommendations  on  the 
appropriate  percentage  change  factor  to 
be  used  in  updating  the  average 
standardized  amounts.  In  addition, 
section  1886(e)(2)CBJ  of  the  Act  directs 
ProPAC  to  make  recommendations 
regarding  changes  in  each  of  the 
Medicare  payment  policies  under  which 
payments  to  an  institution  are 
prospectively  determined.  In  pvarticular, 
the  recommendations  relating  to  the 
hospital  inpatient  prospective  payment 
systems  are  to  include 
recommendations  concerning  the 
number  of  DRGs  used  to  classify 
discharges,  adjustments  to  the  DRGs  to 
reflect  severity  of  illness,  and  changes  in 
the  methods  under  which  hospitals  are 
paid  for  capital-related  costs.  Under 
section  1886(e)(3)(A)  of  the  Act.  the 
recommendations  required  of  ProPAC 
under  sections  1886(e)(2)(A)  and  (B)  of 
the  Act  are  to  be  reported  to  Congress 
not  later  than  March  1  of  each  year. 

We  printed  ProPAC's  March  1. 1994 
report,  which  includes  its 
recommendations,  as  Appendix  F  of  the 
proposed  rule.  The  recommendations. 


and  •4he  actions  we  proposed  to  take 
with  regard  to  them  (when  an  action  is 
recommended),  were  discussed  in  detail 
in  the  appropriate  sections  of  the 
preamble,  the  addendum,  or  the 
appendices  of  the  proposed  rule. 

Set  forth  below  in  sections  II,  III,  IV, 
V,  VI,  VII,  and  VIII  of  this  preamble,  the 
addendum  to  this  final  rule,  and  the 
appendices,  are  detailed  discussions  of 
the  May  27.  1994  proposed  rule,  the 
public  comments  received  in  response 
to  the  proposed  rule,  and  the  responses 
to  those  comments,  as  well  as  any 
changes  we  are  making. 

We  note  that  the  proposed  rule 
included  an  extensive  discussion  of  our 
research  concerning  refinements  to  the 
labor  market  areas  that  are  used  to 
construct  the  hospital  wage  index. 
Comments  on  this  issue  were  due  on 
August  31. 1994.  and  we  intend  to 
discuss  the  comments  and  respond  to 
them  in  the  FY  1996  prospective 
payment  system  proposed  rule. 

C.  Public  Comments  Received  in 
Response  to  the  May  27.  1994  Proposed 
Rule 

A  total  of  1339  items  of 
correspondence  containing  comments 
on  the  May  27. 1994  proposed  rule  were 
received  timely.  The  main  areas  of 
concern  addressed  by  commenters  were 
the  following: 

•  Changes  in  the  reporting  of  hospital 
wage  index  data. 

•  Definition  of  and  pavment  for 
transfer  cases. 

•  New  exclusion  criteria  for  long-term 
care  hospitals. 

••  Revisions  to  the  capital  exceptions 
policy. 

•  Requests  for  changes  in  DRG 
classifications  and  relative  weights. 

II.  Changes  to  DRG  Classifications  and 
Relative  Weights 

A.  Background 

Under  the  prospective  payment 
system,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  that  varies  by  the  DRG  to 
which  a  beneficiary's  stay  is  assigned. 
The  formula  used'to  calculate  payment 
for  a  specific  case  takes  an  individqal 
hospital's  payment  rate  per  case  and 
multiplies  it  by  the  wei^t  of  the  DRG 
to  which  the  case  is  assigned.  Each  DRG 
weight  represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  average 
resources  used  to  treat  cases  in  other 
DRGs. 

Congress  recognized  that  it  would  be 
necessar\'  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  consumption. 
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Accordingly,  section  1886(d)(4)(C)  of 
the  Act  requires  that  the  Secretary 
adjust  the  DRG  classifications  and 
relative  weights  annually.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  fectors  that  may  change  the 
relative  use  of  hospital  resources.  The 
changes  to  the  DRG  classification 
system  and  the  recahbration  of  the  DRG 
weights  for  discharges  occurring  on  or 
after  October  1, 1994  are  discussed 
below. 

B.  DRG  Reclassification 

1 .  General 

Cases  are  classified  into  DRGs  for 
payment  imder  the  prospective  payment 
system  based  on  the  principal  diagnosis, 
up  to  eight  additional  diagnoses,  and  up 
to  six  procedures  performed  during  the 
stay,  as  well  as  age.  sex,  and  discharge 
status  of  the  patient.  The  diagnosis  and 
procedure  information  is  reported  by 
the  hospital  using  codes  from  the 
International  Classification  of  Diseases, 
Ninth  Edition,  Clinical  Modification 
(ICD-9-CM).  The  Medicare  fiscal 
intermediary  enters  the  information  into 
its  claims  system  and  subjects  it  to  a 
series  of  automated  screens  called  the 
Mediccue  Code  Editor  (MCE).  These 
screens  are  designed  to  identify  cases 
that  require  further  review  before 
classification  into  a  DRG  can  be 
accomplished. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG.  The  GROUPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedure  codes  and 
demographic  information  (that  is,  sex, 
age,  and  discharge  status).  It  is  used 
both  to  classify  past  cases  in  order  to 
measure  relative  hospital  resource 
consumption  to  establish  the  DRG 
weights  and  to  classify  current  cases  for 
purposes  of  determining  payment.  The 
records  for  all  Medicare  hospital 
inpatient  discharges  are  maintained  in 
the  Medicare  Provider  Analysis  and 
Review  (MedPAR)  file.  The  data  in  this 
file  are  used  to  evaluate  possible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights. 

Currently,  cases  are  assigned  to  one  of 
491  DRGs  in  25  major  diagnostic 
categories  (MDCs).  Most  MDCs  are 
based  on  a  particular  organ  system  of 
the  body  (for  example,  MDC  6,  Diseases 
and  Disorders  of  the  Digestive  System); 
however,  some  MDCs  are  not 
constructed  on  this  basis  since  they 
involve  multiple  organ  systems  (for 
example,  MDC  22,  Bums). 


In  general,  principal  diagnosis  . 
determines  l^SC  assignment.  However, 
there  are  four  DRGs  to  which  cases  are 
assigned  on  the  basis  pf  procedure  codes 
rather  than  first  assigning  them  to  an 
MDC  based  on  the  principal  diagnosis. 
These  are  the  DRGs  for  liver  and  bone 
marrow  transplant  PRGs  480  and  481. 
respectively)  and  the  two  DRGs  for 
tracheostomies  (DRGs  482  and  483). 
Cases  are  assigned  to  these  DRGs  before 
classification  to  an  MDC. 

Within  most  MDCs,  cases  are  then 
divided  into  surgical  DRGs  (based  on  a 
surgical  hierarchy  that  orders  individual 
procedures  or  groups  of  procedures  by 
resource  intensity)  and  medical  DRGs. 
Medical  DRGs  generally  are 
differentiated  on  the  basis  of  diagnosis 
and  age.  Some  surgical  and  medical 
DRGs  are  further  differentiated  based  on 
the  presence  or  absence  of 
complications  or  comorbidities 
(hereafter  CC). 

Generally,  GROUPER  does  not 
consider  other  procedures;  that  is, 
nonsurgical  procedures  or  minor 
surgical  procedures  generally  not 
performed  in  an  operating  room  are  not 
listed  as  operating  room  (OR) 
procedures  in  the  GROUPER  decision 
tables.  However,  there  are  a  few  non-OR 
procedures  that  do  affect  DRG 
assignment  for  certain  principal 
diagnoses,  such  as  extracorporeal  shock 
wave  lithotripsy  for  patients  virith  a 
principal  diagnosis  of  urinary  stones. 

We  proposed  to  make  several  changes 
to  the  DRG  classification  system  for  FY 
1995.  These  proposed  changes  and  the 
comments  we  received  concerning 
them,  as  well  as  our  responses  to  those 
comments  and  the  final  DRG  changes, 
are  set  forth  below. 

2.  MDC  2  (Diseases  and  Disorders  of  the 

Eye) 

When  a  case  is  coded  with  a  principal 
diagnosis  of  subcorneal  pustular 
dermatosis  (diagnosis  code  694.1),  it  is 
classified  to  MDC  2  (Diseases  and 
Disorders  of  the  Eye),  where  it  is 
assigned  to  DRGs  46,  47,  and  48  (Other 
Disorders  of  the  Eye).^  As  discussed  in 
the  proposed  rule,  we  received  a 
suggestion  from  the  public  that  we 
should  review  the  DRG  classification  of 
subcorneal  pustular  dermatosis  because 
it  is  a  dermatological  condition  and  is 
not  a  disease  or  disorder  of  the  eye. 

Since  this  issue  involves  a  possible 
medical  misclassification  of  a  diagnosis. 


'  A  single  title  combioed  with  two  ORG  numbers 
is  used  to  signify  pairs.  Generally,  the  first  DRG  is 
for  cases  with  CC  and  the  second  is  for  cases 
without  CC  If  a  third  number  is  included,  it 
represents  cases  of  patients  who  are  age  0-17. 
Occasionally,  a  pair  of  DRGs  is  split  on  age>17and 
age  0-1 7. 


we  asked  oiu*  medical  consultants  to 
evaluate  the  condition.  They 
determined  that  subcorneal  pustular 
dermatosis  is  indeed  a  dermatological 
condition  and  not  an  eye  condition. 
Based  on  their  determination  and 
recommendations,  we  proposed  to 
remove  diagnosis  code  694.1  from  its 
current  classification  in  MDC  2  and 
assign  it  to  MDC  9  (Diseases  and 
Disorders  of  the  Skin,  Subcutaneous 
Tissue  and  Breast). 

In  order  to  determine  the  appropriate 
DRG  assignment  in  MDC  9,  we  first 
made  a  clinical  evaluation  of  the 
medical  DRGs.  Based  on  the  current 
MDC  9  configuration,  the  only  possible 
DRGs  appear  to  be  DRGs  272  and  273 
(Major  Skin  Disorders)  or  DRGs  283  and 
284  (Minor  Skin  Disorders).  After 
reviewing  the  average  standardized 
charges  and  the  types  of  costs  assigned 
to  DRGs  272  and  273.  we  believe  the 
best  assignment  for  694.1  is  DRGs  283 
and  284.  The  proposed  FY  1995  relative 
weights  of  DRGs  46,  47,  and  48  (0.7573. 
0.4330.  and  0.4182.  respectively)  were 
approximately  equal  to  those  of  DRGs 
283  and  284  (0.7142  and  0.4358. 
respectively).  Therefore,  we  proposed  to 
move  diagnosis  code  694.1  to  DRGs  283 
and  284.  We  received  only  one 
comment  on  this  proposal,  which 
supported  our  change.  Thus,  we  are 
incorporating  our  proposal  in  this  final 
rule. 

3.  MDC  15  (Newborns  and  Other 
Neonates  With  Conditions  Originating 
in  the  Perinatal  Period) 

In  the  September  1, 1993  final  rule  (58 
FR  46283).  we  stated  that  we  would 
evaluate  the  newborn  and  neonate  DRG 
classifications  and  relative  weights  for 
possible  improvements.  Because  of  the 
low  volume  of  cases  in  these  DRGs  in 
the  MedPAR  file,  we  stated  that  we 
intended  to  rely  on  data  bases  outside 
the  Medicare  claims  file  to  supplement 
our  data.  We  expect  that  any  major 
reclassification  changes  to  MDC  15  will 
be  based  on  an  evaluation  of  actual 
neonate  case  data,  including  charges 
and  clinical  information. 

In  the  proposed  rule,  we  stated  that 
we  had  not  yet  completed  this 
evaluation,  so  we  did  not  propose  MDC 
15  revisions  for  FY  1995.  However,  we 
discussed  several  suggestions  from  the 
public  concerning  improvements  for  the 
neonate  DRG  classifications.  Some 
commenters  suggested  that  we 
reevaluate  the  diagnoses  that  are 
currently  considered  significant 
problems  in  determining  the  assignment 
of  a  neonate  case  to  DRG  390  (Neonate 
vdth  Other  Significant  Problems)  rather 
than  DRG  391  (Normal  Newborn).  These 
commenters  believe  that  many  of  the 


diagnoses  ourently  assigned  to  DRG 
390  are  not  truly  significant  clinically 
and  in  terms  of  resource  use.  These 
commenters  also  identified  specific 
diagnoses  within  this  group  Oiat  aire 
problematic.  Even  though  we  are  not 
ready  to  proceed  with  a  comprehensive 
proposal  for  revising  MDC  15,  we  did 
ask  our  medical  specialists  to  evaluate 
the  specific  conditions  that  were 
identified  as  problematic  in  the 
assignment  of  newborns  to  DRG  390. 

Currently,  cases  of  otherwise  normal 
newborns  with  one  of  the  following 
diagnoses  are  assigned  to  DRG  390 
rather  than  DRG  391: 
752.5    Undescended  testicle 
795.4    Other  nonspecific  abnormal 

histological  findings 
Vd5.3    Need  for  prophylactic 

vaccination  against  viral  hepatitis 
V05.4    Need  for  prophylactic 

vaccination  against  Varicella 
V20.1    Other  healthy  infant  or  child 
receiving  care 
All  of  these  diagnoses  were  identified 
by  the  commenters  as  nonsignificant 
conditions  that  either  are  not  problems 
-or  require  only  minimal  diagnostic 
work-up,  no  treatment,  and  result  in  the 
consumption  of  minimal  or  no 
additional  resources.  For  these  reasons, 
the  commenters  believe  that  these 
diagnoses  should  be  added  to  the  list  of 
conditions  that  may  be  found  as 
secondary  diagnoses  for  DRG  391. 

Specifically,  a  healthy  newborn  with 
undescended  testicles  requires  only  a 
minimal  diagnostic  work-up  and  no 
treatment  at  the  time  of  birth.  In 
addition,  the  conditions  that  are 
assigned  to  diagnosis  code  795.4  (Other 
nonspecific  abnormal  histological 
findings)  are  nonsignificant  problems 
and  require  no  additional  resources  to 
treat. 

Commenters  also  pointed  out  that  it 
has  become  standard  practice  to 
inoculate  newborns  against  viral 
hepatitis,  and  that  a  prophylactic 
vaccination  against  Varicella  is  normal 
and  routine  and  does  not  indicate  a 
problem  with  the  newborn.  Diagnosis 
code  V20.1  is  generally  used  to  identify 
a  healthy  infant  that  remains  in  the 
hospital  for  an  extended  period  of  time 
because  of  maternal  illness,  and  should 
not  be  considered  a  significant  problem. 

All  of  the  conditions  listed  above 
were  reevaluated  on  a  clinical  basis  by 
our  medical  speciahsts,  who  determined 
that  these  diagnoses  are  not  significant 
problems  in  neonates.  Therefore,  we 
proposed  to  add  them  to  the  list  of 
secondary  diagnoses  that  would  assign 
an  otherwise  normal  newborn  to  DRG 
391. 

We  also  reevaluated  perinatal 
jaundice  (diagnosis  codes  774.0  through 


774.7)  and  its  DRG  assignments  in 
response  to  suggestions  we  received. 
Currently,  all  of  these  diagnosis  codes 
except  774.6  (unspecified  fetal  and 
neonatal  jaundice)  are  considered  major 
problems  and  are  assigned  to  DRGs  387 
(Prematurity  with  Major  Problems)  and 
389  (Full  Term  Neonate  with  Major 
Problems).  Diagnosis  code  774.6  is  not 
considered  a  significant  problem  and  is 
assigned  to  DRG  388  (Prematurity 
without  Major  Problems)  and  DRG  391. 
Some  did  not  beUeve  that  774.6  should 
be  assigned  to  DRG  391  when  all  the 
other  perinatal  jaimdice  codes  are 
considered  major  problems.  Others 
believe  that  some  of  the  perinatal 
jaundice  diagnoses  that  are  currently 
considered  major  are  really  not  that 
resource  intensive. 

Chu-  medical  specialists  reevaluated 
these  perinatal  jaundice  conditions, 
and,  based  on  their  determinations,  we 
proposed  several  revisions  to  the 
neonatal  DRG  assignments.  First,  the 
following  diagnosis  codes  would  be 
removed  from  the  major  problems  list  in 
DRGs  387  and  389  and  would  be  added 
to  the  significant  problems  list: 

774.0  Perinatal  jaimdice  from 
hereditary  hemolytic  anemias 

774.1  Perinatal  jaundice  from  other 
excessive  hemolysis 

774.2  Neonatal  jaundice  associated 
with  preterm  deUvery 

Thus,  a  premature  newborn  with  one  of 
these  codes  would  be  assigned  to  DRG 
388  and  a  full-term  newborn  with  one 
of  these  codes  would  be  assigned  to 
DRG  390. 

The  following  diagnosis  codes  would 
be  removed  from  the  major  problems  list 
in  DRGs  387  and  389  and  would  not  be 
added  to  the  significant  problems  list: 
774.30    Neonatal  jaundice  due  to 

delayed  conjugation,  cause 

unspecified 
'774.31    Neonatal  jaundice  due  to 

delayed  conjugation  in  diseases 

classified  elsewhere 
774.39    Other  neonatal  jaundice  due  to 

delayed  conjugation  from  other 

causes 
774.5    Perinatal  jaundice  bora  other 

causes 
Therefore,  a  premature  newborn  with 
one  of  these  conditions  would  be 
assigned  to  DRG  388  and  a  full-term 
newborn  with  one  of  these  conditions 
would  be  assigned  to  DRG  391. 

The  following  diagnosis  codes  would 
remain  on  the  major  problems  list  and 
continue  to  result  in  assignment  to 
DRGs  387  and  389: 
774.4    Perinatal  jaundice  due  to 

hepatocellular  damage 
774.7    Kemicterus  not  due  to 

isoimmunization 


Finally,  diagnosis  codes  774.6 
(Unspecified  fetal  and  neonatal 
jaundice)  would  continue  to  be 
considered  a  nonsignificant  condition 
and  resuh  in  assignment  to  DRGs  388 
and  391. 

We  note  again  that  these  proposals 
were  based  only  on  cUnical 
considerations  and  responded  to 
specific  requests  made  by  the  pubfic. 
We  will  continue  our  work  on  a  more 
comprehensive  evaluation  of  the  MDC 
15  DRGs  and  will  announce  our 
proposal  when  that  evaluation  is 
completed. 

Comment:  We  received  two  comments 
regarding  these  proposed  changes.  One 
commenter  supported  all  of  the  changes; 
the  other  commenter  supported  the 
reassignment  of  diagnosis  codes  752.5, 
795.4,  V05.3.  V05.4.  and  V20.1  from 
DRG  390  to  DRG  391.  but  disagreed  with 
the  proposed  changes  to  the 
classification  of  the  perinatal  jaundice 
codes.  This  commenter  stated  that 
perinatal  jaimdice  fi^quently  involves 
significant  testing  and  prolonged 
hospitalization  and  that  classification 
changes  to  these  diagnoses  should  be 
delayed  until  HCFA  completes  the 
evaluation  of  the  newborn  and  neonate 
DRGs. 

Response:  Under  our  proposal,  two 
perinatal  jaundice  diagnoses  remain  on 
the  major  problems  fist  (codes  774.4  and 
774.7)  and  three  remain  on  the 
significant  problems  list  (codes  774.0, 
774.1,  and  774.2).  The  diagnoses  that 
have  been  redesignated  from  the  major 
and  significant  problems  list  are 
conditions  that  are  not  considered  to  be 
clinically  significant.  That  is.  our 
medical  staff  do  not  believe  that  these 
conditions  require  the  expenditure  of 
significant  additional  resources  by  the 
hospital  for  treatment. 

We  note  that  under  the  New  York  All- 
Patient  (AP)  DRGs.  the  only  perinatal 
jaundice  conditions  considered  to  be 
major  problems  are  774.4  and  774.7. 
This  is  consistent  with  our  proposal.  In 
addition,  of  the  remaining  codes,  only 
774.2  is  considered  a  significant 
problem.  The  remaining  perinatal 
jaundice  codes  are  not  considered 
problems  for  newborns  under  the  AP- 
DRGs.  Since  New  York  uses  the  AP- 
DRGs  to  classify  and  pay  hospitals  for 
the  treatment  of  an  all-patient 
population,  we  believe  that  their 
classification  of  neonate  diagnosis  codes 
is  a  reliable  reflection  of  the  actual 
resources  used. 

Since  there  is  agreement  with  the  AP- 
DRGs  on  the  major  problems  and  we 
have  included  additional  codes  under 
the  Medicare  significant  problem  DRGs, 
we  are  confident  that  our  proposal  is 
supportable.  Therefore,  we  are 


45334    Federal  Register  /  Vol.  59,  No.  169  /  Thursday.  September  1,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  169  /  Thursday.  September  1.  1994  /  Rules  and  Regulations 


JMI 


incorporating  our  proposed  changes  as 
final.  As  a  part  of  our  analysis  of  the 
MDC  15  DRGs,  we  will  evaluate  our 
revisions  to  verify  that  we  have 
appropriately  classified  the  perinatal 
jaundice  diagnoses.  We  note  again  that 
these  changes  are  made  in  response  to 
public  request  and  do  not  have  a 
significant  impact  on  the  Medicare 
population.  In  FY  1993,  there  were  25 
cases  classified  in  DRGs  387  through 
391. 

4.  Surgical  Hierarchies 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
principal  diagnosis  is  assigned.  It  is 
therefore  necessary  to  have  a  decision 
rule  by  which  these  cases  are  assigned 
to  a  single  DRG.  The  surgical  hierarchy, 
an  ordering  of  surgical  classes  fi'om 
most  to  least  resource  intensive, 
performs  that  function.  Its  appUcation 
ensiues  that  cases  involving  multiple 
surgical  procedures  are  assigned  to  the 
DRG  associated  with  the  most  resoiut»- 
intensive  siu^ical  class. 

Because  the  relative  resource  intensity 
of  siugical  classes  can  shift  as  a  function 
of  DRG  reclassification  and 
recalibration,  we  reviewed  the  surgical 
hierarchy  of  each  MDC,  as  we  have  for 
previous  reclassifications,  to  determine 
if  the  ordering  of  classes  coincided  with 
the  intensity  of  resoiut:e  utilization,  as 
measiired  by  the  same  billing  data  used 
to  compute  the  DRG  relative  weights. 

A  surgical  class  can  be  composed  of 
one  or  more  DRGs.  For  example,  in 
MDC  5,  the  surgical  class  "heart 
transplant"  consists  of  a  single  DRG 
(DRG  103)  and  the  class  "coronary 
bypass"  consists  of  two  DRGs  (DRGs 
106  and  107).  Consequently,  in  many 
cases,  the  siugical  hierarchy  has  an 
impact  on  more  than  one  DRG.  The 
methodology'  for  determining  the  most 
resource-intensive  surgical  class, 
therefore,  involves  weighting  each  DRG 
for  fi'equency  to  determine  the  average 
resources  for  each  surgical  class.  For 
example,  assxime  stirgical  class  A 
includes  DRGs  1  and  2  and  stirgical 
class  B  includes  DRGs  3,  4.  and  5,  and 
that  the  average  charge  of  DRG  1  is 
higher  than  that  of  DRG  3 ,  but  the 
average  charges  of  DRGs  4  and  5  are 
higher  than  the  average  charge  of  DRG 
2.  To  determine  whether  surgical  class 
A  should  be  higher  or  lower  than 
surgical  class  B  in  the  siu^ical 
'  hierarchy,  we  would  weight  the  average 
charge  of  each  DRG  by  frequency  (that 
is,  by  the  number  of  cases  in  the  DRG) 
to  determine  average  resource 
consumption  for  the  surgical  class.  The 


surgical  classes  would  then  be  ordered 
from  the  class  with  the  highest  average 
resoiut*  utihzation  to  that  with  the 
lowest,  vdth  the  exception  of  "other  OR 
procediu-es"  as  discussed  below.  * 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower- 
weighted  DRG  (in  the  highest,  most 
resource-intensive  surgical  class)  of  the 
available  alternatives.  However,  given 
that  the  logic  underlying  the  surgical 
hierarchy  provides  that  the  GROUPER 
searches  for  the  procedure  in  the  most 
resource-intensive  surgical  class,  which 
may  sometimes  occur  in  cases  involving 
multiple  procedures,  this  result  is 
unavoidable. 

We  note  that,  notwithstanding  the 
foregoing  discussion,  there  are  a  few 
instances  when  a  surgical  class  with  a 
lower  average  relative  weight  is  ordered 
above  a  surgical  class  with  a  higher 
average  relative  weight.  For  example, 
the  "other  OR  procedures"  surgical 
class  is  uniformly  ordered  last  in  the 
surgical  hierarchy  of  each  MDC  in 
which  it  occurs,  regardless  of  the  fact 
that  the  relative  weight  for  the  DRG  or 
DRGs  in  that  siugical  class  may  be 
higher  than  that  for  other  surgical 
classes  in  the  MDC.  The  "other  OR 
procedures"  class  is  a  group  of 
procedures  that  are  least  likely  to  be 
related  to  the  diagnoses  in  the  MDC  but 
are  occasionally  performed  on  patients 
with  these  diagnoses.  Therefore,  these 
procedures  should  only  be  considered  if 
no  other  procedure  more  closely  related 
to  the  diagnoses  in  the  MDC  has  been 
performed. 

A  second  example  occurs  when  the 
difference  between  the  average  weights 
for  two  surgical  classes  is  very  small. 
We  have  found  that  small  differences 
generally  do  not  warrant  reordering  of 
the  hierarchy  since,  by  virtue  of  the 
hierarchy  change,  the  relative  weights 
are  likely  to  shift  such  that  the  hi^er- 
ordered  surgical  class  has  a  lower 
average  weight  than  the  class  ordered 
below  it. 

Based  on  the  preliminary 
recahbration  of  the  DRGs,  we  proposed 
to  modify  the  surgical  hierarchy  as  set 
forth  below.  As  discussed  in  section  II.C 
of  this  preamble,  the  final  recalibrated 
weights  are  somewhat  different  from 
those  proposed,  since  they  are  based  on 
more  complete  data.  Consequently,  we 
have  further  revised  the  hierarchy  in 
this  final  rule  using^the  prindplcss  set 
forth  above. 

•  In  MDC  2  (Diseases  and  Disorders 
of  the  Eye),  we  proposed  to  reorder 
Extraocular  Procedures  Except  Orbit 
(DRGs  40  and  41)  above  Intraocular 
Procedures  Except  Retina.  Iris  and  Lens 
(DRG  42). 


•  In  MDC  3  (Diseases  and  Disorders 
of  the  Ear.  Nose,  Mouth  and  Throat),  we 
proposed  to  reorder  Rhinoplasty  (DRG 
56)  above  Salivary  Gland  Procediu-fts 
Except  Sialoadenectomy  (DRG  51). 

We  received  no  comments  concerning 
the  proposed  surgical  hierarchy.  In 
addition,  based  on  a  test  of  the  proposed 
changes  using  the  most  recent  MedPAR 
file  and  the  revised  GROUPER  software, 
we  find  that  the  changes  are  still 
supported  by  the  data  and  are  adopting 
the  proposals  in  this  final  rule. 
However,  based  on  the  final  MedPAR 
file,  we  need  to  make  another  change  in 
the  surgical  hierarchy  for  MDC  3.  In 
MDC  3,  in  addition  to  reordering  DRG 
56  above  DRG  51,  we  will  also  reorder 
DRG  56  above  DRG  50 
(Sialoadenectomy).  Therefore,  the  final 
revised  hierarchy  for  these  three  DRGs 
is  as  follows: 
Rhinoplasty  (DRG  56) 
Sialoadenectomy  (DRG  50) 
Salivary  Gland  Procedures  Except 

Sialoadenectomy  (DRG  51) 

5.  Refinement  of  Complications  and 
Comorbidities  List 

There  is  a  standard  list  of  diagnoses 
that  are  considered  complications  or 
comorbidities  (CCs).  We  developed  this 
fist  using  physician  panels  to  include 
those  diagnoses  that,  when  present  as  a 
secondary  condition,  would  be 
considered  a  substantial  complication  or 
comorbidity.  In  preparing  the  original 
CC  list,  a  substantial  CC  was  defined  as 
a  condition  that,  because  of  its  presence 
with  a  specific  principal  diagnosis, 
would  increase  the  length  of  stay  by  at 
least  1  day  for  at  least  75  percent  of  the 
patients. 

In  previous  years,  we  have  made 
changes  to  the  standard  list  of  CCs, 
either  by  adding  new  CCs  or  deleting 
CCs  abeady  on  the  list.  For  FY  1995.  we 
did  not  propose  to  make  any  changes  to 
the  current  CC  fist. 

In  the  September  1, 1987  final  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  33^143).  we 
modified  the  GROUPER  logic  so  that 
certain  diagnoses  included  on  the 
standard  list  of  CCs  would  not  be 
considered  a  valid  CC  in  combination 
with  a  particular  principal  diagnosis. 
Thus,  we  created  the  CC  Exclusions 
List.  We  made  these  changes  to  preclude 
coding  of  CCs  for  closely  related 
conditions,  to  preclude  duplicative 
coding  or  inconsistent  coding  from 
being  treated  as  CCs,  and  to  ensure  that 
cases  are  appropriately  classified 
between  the  compUcated  and 
uncomplicated  DRGs  in  a  pair. 

In  the  May  19. 1987  proposed  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  18877),  we 


explained  that  the  excluded  secondary 
diagnoses  were  estabhsbed  using  the 
ibllowiug  five  principles: 

•  Chronic  and  acute  manifestations  of 
the  same  condition  should  not  be 
considered  CCs  for  one  another  (as 
subsequently  corrected  in  the 
September  1. 1987  final  notice  (52  FR 
33154)). 

•  Specific  and  nonspecific  (that  is, 
not  otherwise  specified  (NOS)) 
diagnosis  codes  for  a  condition  should 
not  be  considered  CCs  for  one  another. 

•  Conditions  that  may  not  co-exist, 
such  as  partial/total,  unilateral/bilateral, 
obstructed/unobstructed,  and  benign/ 
malignant,  should  not  be  considered 
CCs  for  one  another. 

•  The  same  condition  in  anatomically 
proximal  sites  should  not  be  considered 
CCs  for  one  another. 

•  Closely  related  conditions  should 
not  be  considered  CCs  for  one  another. 

The  creation  of  the  CC  Exclusions  List 
was  a  major  project  involving  hundreds 
of  codes.  The  FY  1988  revisions  were 
intended  to  be  only  a  first  step  toward 
refinement  of  the  CC  fist  in  that  the 
criteria  used  for  ehminating  certain 
diagnoses  from  consideration  as  CCs 
were  intended  to  identify  only  the  most 
obvious  diagnoses  that  should  not  be 
considered  comphcaUons  or 
comorbidities  of  another  diagnosis.  For 
that  reason,  and  in  fight  of  comments 
and  questions  on  the  CC  list,  we  have 
continued  to  review  the  remaining  CCs 
to  identify  additional  exclusions  and  to 
remove  diagnoses  from  the  master  fist 
that  have  been  shown  not  to  meet  the 
definition  of  a  CC  stated  above,  as 
appropriate.  (See  the  September  30, 
1988  final  rule  for  the  revision  made  for 
the  discharges  occurring  in  FY  1989  (53 
FR  38485),  the  September  1, 1989  final 
rule  for  the  revision  made  for  discharges 
occurring  in  FY  1990  (54  FR  36552),  the 
September  4, 1990  final  rule  for  the 
revision  made  for  discharges  occurring 
in  FY  1991  (55  FR  36126),  the  August 
30.  1991  final  rule  for  the  revision  made 
for  discharges  occurring  in  FY  1992  {56 
FR  43209),  the  September  1, 1992  final 
rule  for  the  revisions  made  for 
discharges  occurring  in  FY  1993  (57  FR 
39753),  and  the  September  1,  1993  final 
rule  for  the  revisions  made  for 
discharges  occurring  in  FY  1994  (58  FR 
46278).) 

We  proposed  a  Umited  revision  of  the 
CC  Exclusions  List  to  take  into  account 
the  changes  that  will  be  made  in  the 
ICD-9-CM  diagnosis  coding  system 
effective  October  1, 1994.  (See  section 
II.B.7,  below,  for  a  discussion  of  these 
changes.)  These  proposed  changes  were 
made  in  accordance  with  the  principles 
established  when  we  created  the  CC 
Exclusions  List  in  1987. 
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In  addition,  upon  review  of  our 
current  CC  Exclusions  List,  we  found 
that  there  are  some  diagnosis  codes  that 
do  not  exclude  themselves  as  CCs.  In 
the  September  1, 1987  final  notice,  we 
noted  that  a  very  few  codes  were  not 
excluded  fi^m  themselves  because  they 
may  signify  the  bilateral  occurrence  of 
a  particular  condition  (for  example, 
diagnosis  code  730.02  (acute 
osteomyehtis  of  upper  arm))  (52  FR 
33154).  However,  we  found  some 
diagnosis  codes  that  do  not  meet  this 
criterion.  Therefore,  we  proposed  to  add 
the  following  diagnosis  codes  to  the  CC 
Exclusions  List  as  excluding  themselves 
when  they  are  secondary  diagnoses: 

710.0  Systemic  lupus  erythematous 

710.1  Systemic  sclerosis 

710.3  Sicca  syndrome 

710.4  Dermatomyositis 
710.8  Other  specified  diffiise  diseases  of 

connective  tissue 

Based  on  a  comment  we  received,  we 
also  proposed  to  exclude  diagnosis  code 
707.1  (Ulcer  of  lower  limb,  except 
decubitus)  as  a  CC  when  the  principal 
diagnosis  is  440.23  (Atherosclerosis  of 
the  extremities  with  ulceration).  The 
commenter  believes  that  this  exclusion 
is  similar  to  the  current  exclusion  of 
785.4  (Gangrene)  when  the  principal 
diagnosis  is  440.24  (Atherosclerosis  of 
the  extremities  with  gangrene),  and  we 
agree  with  the  commenter's  assessment. 

Finally,  it  was  brought  to  our 
attention  by  another  commenter  that 
when  a  patient's  principal  diagnosis  is 
complication  of  a  transplant  condition 
(diagnosis  codes  996.71  and  996.8x),  the 
diagnosis  codes  used  to  denote 
transplant  status  (V42.x)  should  not  be 
considered  CCs.  Thus,  for  the  following 
principal  diagnoses,  we  proposed  to 
delete  the  indicated  status  code: 

•  For  code  996.71  (Complications  due 
to  heart  valve  prosthesis)  delete  code 
V42.2  (Heart  valve  transplant 
influencing  health  status)  as  a  CC. 

•  For  code  996.80  (Complications  of 
unspecified  organ  transplant)  delete 
code  V42.0  (Kidney  transplant 
influencing  health  status),  V42.1  (Heart 
transplant  infiuencing  health  status), 
V42.6  (Lung  transplant  influencing    ' 
health  status),  V42.7  (Liver  transplant 
influencing  health  status).  V42.8  (Other 
specified  organ  or  tissue  transplant 
influencing  health  status)  as  CCs. 

•  For  code  996.81  (Comphcations  of 
kidney  transplant)  delete  code  V42.0 
(Kidney  transplant  influencing  health 
status)  as  a  CC. 

•  For  code  996.82  (Complications  of 
liver  transplant)  delete  ccnie  V42.7 
(Liver  transplant  influencing  health 
status)  as  a  CC. 

•  For  code  996.83  (Complications  of 
heart  transplant)  delete  code  V42.1 


(Heart  transplant  influencing  heahh 
status)  as  a  CC. 

•  For  code  996.84  (Complications  of 
lung  transplant)  delete  code  V42.6 
(Lung  transplant  influencing  health 
status)  as  a  CC. 

•  For  code  996.86  (Complications  of 
pancreas  transplant)  delete  code  V42.8 
(Other  specified  organ  or  tissue 
transplant  influencing  health  status)  as 
a  CC. 

•  For  code  996.89  (Comphcations  of 
other  specified  organ  transplant)  V42.8 
(Other  specified  organ  or  tissue 
transplant  influencing  health  status)  as 
aCC. 

Comment:  We  received  one  comment 
that  supported  our  revision  of  the  CC 
Exclusions  List.  However,  another 
commenter,  while  agreeing  that 
transplant  status  (V42.x)  is  implied  in 
the  organ-specific  compfication  codes 
(996. 8x),  disagreed  with  one  of  our 
revisions.  Specifically,  the  commenter 
believes  that  code  V42.8  (Other 
specified  organ  or  tissue  transplant 
influencing  health  status)  should  not  be 
excluded  for  cases  in  which  the 
principal  diagnosis  is  996.86 
(Comphcations  of  pancreas  transplant) 
or  996.89  (Complications  of  other 
specified  organ  transplant).  The 
commenter  notes  that  code  V42.8 
includes  transplants  other  than  pancreas 
(for  example,  intestines).  Therefore,  to 
exclude  as  a  CC  a  code  that  is  not  organ 
specific  means  that,  for  example,  a 
pancreatic  transplant  patient 
experiencing  a  complication  with  an 
intestinal  transplant  would  not  have  the 
V42.8  code  associated  classified  as  a  CC. 

Response:  We  agree  with  the 
commenter  that  the  fact  that  all  the 
compUcation  codes  (996. 8x)  and  the 
status  codes  (V42.x)  are  not  perfectly 
matched  in  organ  sf>ecificity 
occasionally  leads  to  the  inability  to 
code  certain  otherwise  allowable  CCs. 
However,  we  believe  the  problem  is 
extremely  limited  in  the  Medicare 
population,  who  do  not  tend  to  have 
multiple  transplanted  organs.  The 
problem  with  leaving  V42.8  (a  "not 
elsewhere  classified"  Code)  as  a  CC  for 
996.86  and  996.89  is  that  it  opens  the 
door  for  incorrect  coding  in  order  to 
gain  a  higher  DRG  assignment. 

If  hospitals  followed  correct  coding 
guidelines  concerning  the  V  status 
codes,  we  would  not  have  had  to  make 
the  proposed  changes  to  the  CC 
Exclusions  List.  That  is.  it  is  not  correct 
to  code  the  status  code  for  an  organ 
transplant  when  the  principal  diagnosis 
is  complication  of  the  same  organ 
transplant.  However,  based  on  the 
information  in  the  MedPAR  file, 
hospitals  were  following  this  incorrect 
procedure  and  were  gaining  an 
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inappropriate  financial  advantage. 
Therefore,  we  beUeve  that  leaving  V42.8 
off  the  exclusion  Ust  for  996.86  and 
996.89  would  cause  more  incorrect  DRG 
assignments  than  including  it  on  the 
list.  We  note  that  when  a  transplant 
complication  is  coded  as  the  principal 
diagnosis,  hospitals  may  code  the  actual 
complication  and  any  other  secondary 
diagnoses  documented  by  the  physician. 

Tables  6f  and  6g  in  section  V  of  the 
addendum  to  this  final  rule  contain  the 
final  revisions  to  the  CC  Exclusions  List 
(including  the  change  for  V42.8)  that 
will  be  effective  for  dischcirges  occurring 
on  or  after  October  1, 1994.  Each  table 
shows  the  principal  diagnoses  with  the 
changes  to  the  excluded  CCs.  Each  of 
these  principal  diagnoses  is  shown  with 
an  asterisk  and  the  additions  or 
deletions  to  the  CC  Exclusions  List  are 
provided  in  an  indented  column 
immediately  following  the  affected 
principal  diagnosis. 

CCs  that  are  added  to  the  list  are  in 
Table  6f— Additions  to  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1, 1994, 
the  indented  diagnoses  will  not  he 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

CCs  that  are  deleted  from  the  list  are 
in  Table  6g — Deletions  from  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1, 1994. 
the  indented  diagnoses  will  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

Copies  of  the  original  CC  Exclusions 
List  apphcable  to  FY  1988  can  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $84.00  and  on 
microfiche  for  $20.50.  plus  $3.00  for 
shipping  and  handling.  A  request  for  the 
FY  1988  CC  Exclusions  List  (which 
should  include  the  identification 
accession  number,  (PB)  88-133970) 
should  be  made  to  the  following 
address:  National  Technical  Information 
Service;  United  States  Department  of 
Commerce;  5285  Port  Royal  Road, 
Springfield,  Virginia  22161;  or  by 
calling  (703j  487-4850. 

Users  should  be  aware  of  the  fact  that 
all  revisions  to  the  CC  Exclusions  List 
(FYs  1989, 1990, 1991,  1992.  1993, and 
1994)  and  those  in  Tables  6f  and  6g  of 
this  document  must  be  incorporated 
into  the  list  purchased  from  NTIS  in 
order  to  obtain  the  CC  Exclusions  List 
applicable  for  discharges  occurring  on 
or  after  October  1 ,  1994. 

Alternatively,  the  complete 
docimientation  of  the  GROUPER  logic, 
including  the  current  CC  Exclusions 


List,  is  available  from  3M/Health 
Information  Systems  (HIS),  which, 
luider  contract  with  HCFA,  is 
responsible  for  updating  and 
maintaining  the  GROUPER  program. 
The  DRG  Definitions  Manual,  Version 
12.0,  which  includes  the  changes  set 
forth  in  this  final  rule,  is  available  for 
$195.00,  which  includes  $15.00  for 
shipping  and  handling.  These  manuals 
may  be  obtained  by  writing  3M/HIS  at: 
100  Barnes  Road;  Wallingford, 
Connecticut  06492;  or  by  calling  (203) 
949-0303.  Please  specify  the  revision  or 
revisions  requested. 

6.  Review  of  Procedure  Codes  in  DRGs 
468,  476, and  477     . 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  OR  Procedure 
Unrelated  to  Principal  Diagnosis),  DRG 
476  (Prostatic  OR  procedure  Unrelated 
to  Principal  Diagnosis),  and  DRG  477 
(Nonextensive  OR  Procedure  Unrelated 
to  Principal  Diagnosis)  in  order  to 
determine  whether  procedures  are 
properly  assigned  among  these  DRGs. 

DRGs  468,  476,  and  477  are  reserved 
for  those  cases  in  which  none  of  the  OR 
procedures  performed  is  related  to  the 
principal  diagnosis.  These  DRGs  are 
intended  to  capture  atypical  cases,  that 
is,  those  cases  not  occurring  with 
sufficient  frequency  to  represent  a 
distinct,  recognizable  clinical  group. 
DRG  476  is  assigned  to  those  discharges 
in  which  one  or  more  of  the  following 
prostatic  procedures  are  performed  and 
are  unrelated  to  the  principal  diagnosis: 
60.0    Incision  of  prostate 
60.12    Open  biopsy  of  prostate 
60.15     Biopsy  of  periprostatic  tissue 
60.18    Other  diagnostic  procedures  on 

prostate  and  periprostatic  tissue 
60.2    Transurethral  prostatectomy 
60.61    Local  excision  of  lesion  of 

prostate 
60.69    Prostatectomy  NEC 

60.81  Incision  of  periprostatic  tissue 

60.82  Excision  of  periprostatic  tissue 

60.93  Repair  of  prostate 

60.94  Control  of  (postoperative) 
hemorrhage  of  prostate 

60.95  Transurethral  balloon  dilation  of 
the  prostratic  urethra 

60.99    Other  operations  on  prostate 
All  remaining  OR  procedures  are 
assigned  to  DRGs  468  and  477,  with 
DRG  477  assigned  to  those  discharges  in 
which  the  only  procedures  performed 
are  nonextensive  procedures  that  are 
unrelated  to  the  principal  diagnosis. 
The  original  list  of  the  ICD-9-CM 
procedure  codes  for  the  procedures  we 
consider  nonextensive  procedures  if 
performed  with  an  unrelated  principal 
diagnosis  was  published  in  Table  6C  in 
section  IV  of  the  addendum  to  the 


September  30,  1988  final  rule  (53  FR 
38591).  As  part  of  the  final  rules 
published  on  September  4,  1990,  August 
30,  1991,  September  1, 1992,  and 
September  1, 1993,  we  moved  several 
other  procedures  from  DRG  468  to  477. 
(See  55  FR  36135,  56  FR  43212,  57  FR 
23625,  and  58  FR  46279,  respectively.) 

a.  Adding  Procedure  Codes  to  MDCs. 
We  annually  conduct  a  review  of 
procedures  producing  DRG  468  or  477  . 
assignments  on  the  basis  of  volume  of 
cases  in  these  DRGs  with  each 
procedure.  Our  medical  consultants 
then  identify  those  procedures 
occurring  in  conjunction  with  certain 
principal  diagnoses  with  sufficient 
frequency  to  justify  adding  them  to  one 
of  the  surgical  DRGs  for  the  MDC  in 
which  the  diagnosis  falls.  On  the  basis 
of  this  review,  we  proposed  the 
following  DRG  classification  changes  in 
order  to  reduce  unnecessary  assignment 
of  cases  to  DRG  468  or  477. 

•  MDC  1  (Diseases  and  Disorders  of 
the  Nervous  System). 

We  have  observed  that  surgical 
pacemaker  procedures  are  being 
performed  with  increasing  frequency  for 
anatomical  nerve  problems  associated 
with  heart  block.  These  diagnoses, 
diagnosis  codes  337.0  (Idiopathic 
peripheral  autonomic  neuropathy), 
742.8  (Other  specified  anomalies  of 
nervous  system),  and  742.9  (Unspecified 
anomaly  of  brain,  spinal  cord,  and 
nervous  system),  are  assigned  to  MDC  1, 
but  the  surgical  pacemaker  procedures 
are  not.  Consequently,  when  a 
pacemaker  procedure  is  performed  on  a 
patient  with  one  of  these  diagnoses,  the 
case  is  assigned  to  DRG  468.  Therefore, 
we  proposed  to  add  the  following 
procedure  codes  to  DRGs  7  and  8 
(Peripheral  and  Cranial  Nerve  and  Other 
Ner\'ous  System  Procedures): 

37.74  Insertion  or  replacement  of 
epicardial  lead  (electrode)  into 
epicardium 

37.75  Revision  of  lead  (electrode) 

37.76  Replacement  of  transvenous 
atrial  and/or  ventricular  lead(s) 
(electrode) 

37.77  Removal  of  lead(s)  (electrode) 
without  replacement 

37.79  Revision  or  relocation  of 
pacemaker  pocket 

37.80  Insertion  of  permanent 
pacemaker,  initial  or  replacement, 
type  of  device  not  specified 

37.85  Replacement  of  any  type 
pacemaker  device  with  single- 
chamber  device,  not  specified  as 
rate  responsive 

37.86  Replacement  of  any  type 
pacemaker  device  with  single- 
chamber  device,  rate  responsive 


37.87    Replacement  of  any  type 
pacemaker  device  with  dual- 
chamber  device 
37;89    Revision  or  removal  of 
pacemaker  device 
In  addition,  during  our  review  of  DRG 
468  cases,  we  found  that  there  are 
several  hundred  cases  of  lower  limb 
amputation  procedures  with  a  principal 
diagnosis  torn  MDC  1.  Patients  with 
diabetes  often  develop  compUcations 
that  require  the  performance  of  a  lower 
limb  amputation.  Although  the  majority 
.  of  the  diagnosis  codes  for  diabetes  are 
assigned  to  MDC  10  (Endocrine, 
Nutritional  and  Metabolic  Diseases  and 
Disorders),  cases  with  a  principal 
diagnosis  of  diabetes  with  neurological 
manifestations  (diagnosis  codes  250.60, 
250.61,  250.62  and  250.63)  are  assigned 
to  MDC  1.  Therefore,  we  proposed  to 
move  the  following  procedures  to  DRGs 
7  and  8: 

84.11  Amputation  of  toe 

84.12  Amputation  through  foot 

84.13  Disarticulation  of  ankle 

84.14  Amputation  of  ankle  through 
malleoli  of  tibia  and  fibula 

84.15  Other  amputation  below  knee 

84.16  Disarticulation  of  knee 

84.17  Amputation  above  knee 
Two  commenters  viTote  concerning 

the  proposal  to  add  pacemaker  and 
amputation  procedures  to  DRGs  7  and  8. 
Comment:  One  commenter  noted  that 
pacemaker  procedure  cod«s  that  are  not 
recognized  by  the  GROUPER  unless 
they  are  paired  with  their  related  codes 
were  excluded  from  the  list  of  codes  to 
be  moved  to  DRGs  7  and  8.  The 
commenter  recommends  that  all 
pacemaker  procedures  with  a  principal 
diagnosis  assigned  to  MDC  1  be  added 
to  DRG  7  and  8. 

Response:  The  pacemaker  codes  we 
proposed  to  move  to  DRGs  7  and  8  are 
only  those  codes  considered  to  be  OR 
procedures.  The  pacemaker  procedures 
that  are  considered  to  be  non-OR 
procedures  were  not  moved.  Coding  the 
initial  implantation  of  a  permanent 
cardiac  pacemaker  requires  that  one 
lead  and  one  device  code  must  be  used 
in  combination  for  DRG  assignment. 
Coding  of  revision  and  replacement 
pacemaker  procedures  does  not  require 
combined  codes  to  be  assigned  to  DRGs. 

The  pacemaker  procedure  codes  that 
are  non-OR  procedures  are  not 
recognized  by  the  GROUPER  unless 
they  are  combined  with  their  related 
codes.  That  is,  they  are  considered  for 
DRG  assignment  cmly  if  they  occur  in 
pairs.  Otherwise  they  are  treated  as 
other  non-OR  procediues  and  do  not 
affect  DRG  assignment.  These  non-OR 
procedures  are  as  follows: 

37.70    Initial  insertion  pacemaker  lead, 
not  otherwise  specified 


37.71  Initial  insertion  of  transvenous 
lead  into  ventricle 

37.72  Initial  insertion  of  transvenous 
leads  into  atrium  and  ventricle 

37.73  Initial  insertion  of  transvenous 
lead  into  atrium 

37.81  Initial  insertion  of  single- 
chamber  device,  not  specified  as 
rate  responsive 

37.82  Initial  insertion  of  single- 
chamber  device,  rate  responsive 

37.83  Initial  insertion  of  dual-chamber 
device 

These  non-OR  procedures  were  not 
included  in  the  list  of  pacemaker  codes 
that  we  proposed  to  move  from  DRGs  7 
and  8  when  they  occurred  with  an  MDC 
1  principal  diagnosis. 

However,  we  agree  with  the 
commenter  that  these  non-OR 
pacemaker  procedure  codes,  when 
accompanying  an  MDC  1  principal 
diagnosis,  should  be  assigned  to  DRGs 
7  or  8  rather  that  DRG  468  when  they 
are  paired  with  the  related  procedure 
code.  Therefore,  we  are  adding  the 
following  pacemaker  codes,  when  they 
occur  in  combination,  to  DRGs  7  and  8: 
37.70  &  37.81    Initial  insertion 

pacemaker  lead  and  single-chamber 
device,  non-rate  responsive 

37.70  &  37.82    Initial  insertion 
pacemaker  lead  and  single-chamber 
device,  rate  responsive 

37.71  &  37.81    Initial  insertion  of 
transvenous  lead  into  ventricle  and 
single-chamber  device,  non-rate 
responsive 

37.71  &  37.82    IniUal  msertion  of 
transvenous  lead  into  ventricle  and 
single-chamber  device,  rate 
responsive 

37.72  &  37.83    Initial  insertion  of 
transvenous  leads  into  atrium  and 
ventricle  &  dual-chamber  device 

37.73  &  37.81     Initial  insertion  of 
transvenous  lead  into  atrium  and 
single-chamber  device,  non-rate 
responsive 

37.73  &  37.82    Initial  insertion  of 
transvenous  lead  into  atrium  and 
single-chamber  device,  rate 
responsive 

We  emphasize  that  procedure  codes 
37.70,  37.71.  37.72,  37.73,  37.81,  37.82, 
and  37.83  are  not  considered  by  the 
GROUPER  unless  used  in  combination 
with  their  related  codes.  If  used 
singularly,  these  codes  will  be  ignored 
for  the  purpose  of  DRG  assignment.  The 
pacemaker  codes  originally  proposed 
may  occur  alone  or  in  pairs,  end  will  be 
assigned  to  DRG  7  or  8  when  they  occur 
with  a  principal  diagnosis  in  MDC  1  as 
proposed. 

We  are  adopting  the  changes  in  the 
proposed  rule,  with  the  revisions 
discussed  above. 


Comment:  We  received  a  comment 
that  objected  to  the  placement  of 
pacemaker  procedures  and  lower  limb 
amputation  procedures  in  DRGs  7  and  8. 
The  conunenter  stated  that  unless 
clinical  evidence  supported  the 
assigrunent  of  these  pacemaker  cases  to 
DRG  7  or  8,  it  would  be  more  reasonable 
to  move  these  cases  to  DRG  115 
(Permanent  Cardiac  Pacemaker  Implant 
with  AMI,  Heart  Failure,  or  Shock)  or 
DRG  116  (Other  Permanent  Pacemaker 
Implant  or  AICD  Lead  or  Generator 
Procedures)  in  MDC  5  (Diseases  and 
Disorders  of  the  Circulatory  System).  It 
was  also  suggested  that  the  amputation 
cases  be  assigned  to  DRGs  in  MDC  10 
(Endocrine,  Nutritional,  and  MetaboUc 
Diseases  and  Disorders),  where  diabetic 
patients  with  manifestations  are 
classified. 

Response:  The  DRGs  were  developed 
as  a  patient  classification  scheme 
consisting  of  classes  of  patients  who 
were  similar  dinically  and  in  terms  of 
their  consumption  of  hospital  resources. 
The  concept  of  cbnical  coherence 
requires  that  the  patient  characteristics 
included  in  the  definition  of  each  DRG 
relate  to  a  common  organ  system  or 
etiology  and  that  a  spedfic'medical 
specialty  should  typically  provide  care 
to  the  patients  in  the  DRG.  Each  case  is 
assigned  to  a  DRG,  usually  within  an 
MDC.  The  MDCs  are  generally  based  on 
a  common  organ  system  that  is 
identified  by  principal  diagnosis. 

Thus,  the  proposed  assignment  of 
procedures  from  DRG  468  was  based  on 
the  principal  diagnosis  that  is  currently 
assigned  to  the  DRGs  in  question.  For 
example,  a  patient  may  have  a  principal 
diagnosis  of  idiopathic  peripheral 
autonomic  neuropathy  (diagnosis  code 
337.0)  and  a  secondary  diagnosis  of 
congestive  heart  failure  (diagnosis  code 
428.0)  that  requires  the  insertion  of  a 
pacemaker  lead  and  a  single  chamber 
device  (procedure  codes  37.70  and 
37.82,  respectively).  Cases  with  the 
principal  diagnosis  code  337.0  are 
assigned  to  MDC  1;  however,  the 
pacemaker  procedures  have  not  been 
assigned  to  this  MDC.  Therefore,  this 
case  would  be  grouped  to  DRG  468.  We 
have  proposed  to  place  the  pacemaker 
procedures,  when  occurring  with  a 
principal  diagnosis  found  in  MDC  1.  to 
the  most  appropriate  DRG  within  that 
category,  h  would  be  inappropriate  to 
assign  the  pacemaker  procedures,  when 
they  occur  with  a  principal  diagnosis 
classified  to  MDC  1,  to  a  DRG  in  MDC 
5  or  any  other  unrelated  MDC.  In  the 
past,  these  cases  have  been  assigned  to 
DRG  468  because  the  procedure 
performed  is  unrelated  to  the  principal 
diagnosis. 
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This  is  true,  also,  for  the  amputation 
procedures.  The  principal  diagnoses 
defining  diat)etes  with  neurological 
manifestations  are  found  in  MDC  1, 
although  the  procedures  were  not. 
Clinical  experts  concurred  with  the 
classification  of  the  neurological 
manifestations  of  diabetes  to  MDC  1  as 
sharing  a  common  body  system  rather 
dian  to  MDC  10,  which  relates  to  the 
endocrine  and  metabolic  manifestations 
of  the  condition. 

•  MDC  5  (Diseases  and  Disorders  of 
the  Circulatory  System). 

Closed  endoscopic  biopsy  of  lung 
(procedure  code  33.27)  and  open  biopsy 
of  lung  (procedure  code  33.28), 
diagnostic  tools  for  vascular  tumors,  are 
often  performed  on  patients  with  a 
principal  diagnosis  of  228.00 
(Hemangioma  of  unspecified  site)  or 
228.09  (Hemangioma  of  other  sites). 
Although  these  principal  diagnoses  are 
assigned  to  MDC  5,  the  diagnostic 
procedures  are  not.  Thus,  if  they  are 
included  together  on  the  same  claim, 
the  case  will  be  assigned  to  DRG  468. 
Therefore,  we  proposed  to  assign 
procedure  codes  33.27  and  33.28  to  DRG 
120  (Other  Circulatory  System  OR 
Procedures)  in  MDC  5. 

In  addition,  we  identified  the 
following  nonextensive  OR  procedures 
(that  is,  procedures  assigned  to  DRG 
477)  as  appropriate  to  move  to  MDC  5: 

40. 1 1     Biopsy  of  lymph  structure 
40.19    Other  diagnostic  procedures  on 

lymphatic  structures 
40.21     Excision  of  deep  cer\'ical  IjTnph 

node 

40.23  Excision  of  axillary  lymph  node 

40.24  Excision  of  inguinal  lymph  node 
40.29    Simple  excision  of  other 

lymphatic  structure 
40.3    Regional  lymph  node  excision 

These  procedures  are  commonly 
performed  with  a  variety  of  diagnoses 
found  in  MDC  5  such  as  disorders  of  the 
peripheral  vascular  system  (diagnosis 
codes  747.60  and  747.69)  and  peripheral 
angiopathy  (diagnosis  code  443.81),  as 
well  as  a  number  of  heart  conditions 
including  malignant  neoplasm  of  the 
heart  (diagnosis  code  164.1),  and 
coxsackie  carditis,  coxsackie 
pericarditis,  coxsackie  endocarditis,  and 
coxsackie  myocarditis  (diagnosis  codes 
074.20,  074.21,  074.22.  074.23, 
respectively).  We  note  that  these 
commonly  performed  diagnostic 
procedures  are  assigned  to  virtually, 
every  other  MDC  because  they  are 
associated  with  many  diagnoses. 
Therefore,  we  proposed  to  move  these 
procedures  to  DRG  120. 

We  also  note  that  hemangioma  and 
anomalies  of  the  peripheral  vascular 
system  may  require  open  rectal  biopsy 


(procedure  code  48.25)  or  excision  of 
the  rectal  lesion  (procedure  code  48.35) 
as  part  of  their  treatment.  At  the  present 
time,  neither  of  these  procedure  codes 
classify  to  MDC  5.  Thus,  we  proposed 
to  move  procedure  codes  48.25  and 
48.35  to  DRG  120. 

•  MDC  6  (Diseases  and  Disorders  of 
the  Digestive  System). 

A  total  splenectomy  (procedure  code 
41.5)  may  be  performed  on  patients  with 
a  principal  diagnosis  of  secondary 
malignant  neoplasm  of  other  digestive 
organs  and  spleen  (diagnosis  code 
197.8).  This  diagnosis  is  included  in 
MDC  6.  but  the  procedure  is  not, 
resulting  in  the  assignment  of  cases  to  ■ 
DRG  468.  Thus,  we  proposed  to  add 
procedure  code  41.5  to  DRG  170  and 
171  (Other  Digestive  System  OR 
Procediu-es)  in  MDC  6. 

Comment:  One  commenter,  while 
concurring  with  the  proposed 
assignment  of  procedure  codes  from 
DRG  468  to  relevant  MDCs,  did  not 
agree  vdth  several  of  our  proposed  DRG 
classifications.  This  objection  was  based 
on  the  DRG  relative  weight  differential 
between  the  relative  weight  of  the 
proposed  DRG  and  the  relative  weight  of 
other  DRGs  to  which  these  procedures 
are  already  assigned.  This  commenter 
believes  that  new  DRGs  should  be 
created  within  the  MDCs  for  the 
procedures  we  proposed  to  move  out  of 
DRG  468  with  weights  similar  to  the 
weights  they  command  in  other  DRG 
assignments.  If  we  cannot  do  this,  the 
commenter  requested  that  these  cases 
remain  in  DRG  468. 

Specifically,  this  commenter  agreed 
with  the  assignment  of  pacemaker 
codes,  as  well  as  lower  limb  amputation 
associated  with  diabetes,  to  MDC  1  but 
disagreed  with  their  assignment  to  DRGs 
7  and  8.  Further,  this  commenter 
supported  the  addition  of  the  lung 
biopsy  codes  33.27  and  33.28  to  MDC  5, 
but  objected  to  their  assignment  to  DRG 
120  because  the  weights  of  DRG  75 
(Major  Chest  Procedures)  and  DRG  76 
and  77  (Other  Respiratory  System  OR 
Procedures)  in  MDC  4  (Diseases  and 
Disorders  of  the  Respiratory  System)  to 
which  procedure  33.27  and  33.28  are 
classified,  respectively,  have  a  higher 
relative  weight  than  DRG  120. 

Nor  did  this  commenter  agree  with 
the  assignment  of  procedure  code  41.5 
to  DRGs  170  and  171  because  the 
weights  of  these  DRGs  do.  not  reflect  the 
resoiuces  used  in  these  cases.  Again,  the 
commenter  believes  that  a  new  DRG 
should  be  created  within  MDC  6  for  this 
procedure  with  a  relative  weight  similar 
to  that  of  DRG  392  (Splenectomy  Age  > 
17)  in  NIDC  16  (Diseases  and  Disorders 
of  the  Blood,  Blood  Forming  Organs  and 
Immunological  Disorders),  to  which 


these  procedures  are  also  assigned,  or 
the  cases  should  remain  in  DRG  468. 

Response:  We  do  not  believe  it  is 
appropriate  to  compare  the  DRG  relative 
weights  for  the  proposed  DRG 
assignments  to  other  DRGs  in  which  the 
same  procedures  may  be  classified.  Each 
surgical  DRG  classification  is 
determined  by  a  combination  of 
principal  diagnosis,  secondary 
diagnoses,  surgical  procedures,  age,  and 
sex.  To  compare  procedure 
classifications  and  relative  weights 
without  taking  into  consideration  the 
principal  diagnosis  and  other  factors  is 
inappropriate  and  results  in 
misinterpretation  and  misleading 
comparisons. 

Many  of  the  procedures  we  have 
proposed  to  move  from  DRG  468  are 
assigned  to  multiple  DRGs.  depending 
on  the  principal  diagnosis.  Thus,  to 
compare  lung  biopsies  (procedu-^e  codes 
33.27  and  33.28)  to  DRG  assigrunents  in 
MDC  4  fails  to  take  into  account  the 
principal  diagnosis  responsible  for  the 
MDC  assigrunent.  Procedure  code  33.28 
is  currently  assigned  t6  7  DRGs  in  4 
MDCs,  with  FY  1995  weights  that  range 
from  0.9529  to  3.0551.  (The  FY  1995 
weights  for  DRGs  7  and  8  are  2.5005  and 
0.9185,  respectively).  Similarly,  to 
compare  splenectomy  procedures  with  a 
principal  diagnosis  of  secondary 
malignant  neoplasm  of  other  digestive 
organs  and  spleen  (diagnosis  code 
197.6).  for  example,  to  a  splenectomy 
performed  in  conjunction  with  a 
principal  diagnosis  assigned  to  DRG  392 
in  MDC  16  is  specious.  To  interpolate 
from  a  DRG  assignment  with  one  set  of 
related  principal  diagnoses  to  one  with 
another  set  of  related  principal 
diagnoses  significantly  underestimates 
the  role  of  principal  diagnosis  in 
determining  resource  intensity. 

As  noted  above,  one  of  the  oasic 
principles  of  DRG  classification  is  that 
cases  assigned  to  each  DRG  should  be 
similar  both  clinically  and  in  resource 
utilization.  As  the  first  step  in  ensuring 
clinical  coherence,  we  subject  all  DRG 
modifications  under  consideration  to 
careful,  thorough  medical  judgment  and 
evaluation.  Total  charges,  submitted  by 
hospitals  on  inpatient  claims,  serve  as  a 
proxy  measure  of  resource  use.  Similar 
resource  use  does  not  mean  identical 
resource  use.  but.  rather,  that  the 
resources  used  to  treat  a  range  of 
patients  within  one  DRG  classification 
will  be  relatively  consistent  and  that 
this  level  of  variation  is  knoum  and 
predictable.  Thus,  although  the 
procedures  we  have  proposed  moving 
from  DRG  468  to  more  specific  DRGs 
may  have  charges  slightly  highef  or 
lower  than  the  average  for  the  DRG  to 
which  they  are  assigned,  this  variation 


is  well  within  the  expected  range  and 
can  be  acciu-ately  predicted. 

In  each  MDC  there  is  usually  a  .- 
siugical  class  referred  to  as  "other 
surgical  procedures."  The  "other" 
classes  are  not  as  precisely  defined  from 
a  chnical  perspective  and  include 
diagnoses  or  procedures  which  are 
infrequently  encoimtered  or  not  well 
defined  clinically.  The  "other"  surgical 
category  contains  surgical  procedures 
which,  while  infrequent,  could  still 
reasonably  be  expected  to  be  performed 
for  a  patient  in  the  particular  MDC.  We 
note  that  the  procedures  we  proposed  to 
move  from  DRG  468  to  specific  MDCs 
are  all  assigned  to  the  "other"  surgical 
class  DRG  or  DRGs.  We  believe  it  is 
appropriate  to  assign  cases  to  the  DRG 
that  contains  clinically  similar  cases 
within  the  most  specific  MDC  possible. 
DRG  468  exists  for  those  patients  who 
receive  surgical  procedures  that  are 
completely  uiu-elated  to  the  MDC  to 
which  the  patient  was  assigned.  For  the 
procedures  identified  to  be  assigned  to 
specific  MEXUs,  the  principal  diagnosis 
was  appropriate  for  the  proposed  MDC 
assignment,  the  cases  occurred  in 
sufficient  volume  and  were  clinically 
similar  enough  to  those  existing  in  the 
proposed  DRG  assignment  ts  justify  our 
decision  to  move  them.  The  "other" 
category  exists  within  each  MDC  for  this 
express  purpose:  to  classify  those  cases 
that  are  sufficiently  related  to  be 
assigned  to  the  MDC,  but  are  not  clearly 
defined  or  occiu-  in  low  volume.  We 
believe  the  procedures  we  have 
recommended  for  MDC  assigrunent  meet 
these  criteria. 

We  do  not  believe  it  would  be 
prudent  poUcy  to  create  new  DRGs 
within  the  relevant  MDCs  to  cover  the 
procedures  being  reassigned  from  DRG 
468.  This  would  represent  a  departure 
from  the  process  of  defining  the  surgical 
classes  within  MDCs  by  organizing  a 
DRG  based  on  procedures  more 
appropriately  categorized  in  the  "other" 
surgical  class.  DRG  classification 
requires  physician  judgment,  statistical 
analysis,  and  historical  data.  Until  we 
have  sufficient  data  to  determine  the 
performance  of  these  procedures  within 
the  relevant  DRGs,  we  can  not  justify 
creating  additional  DRGs.  We  will 
continue  to  review  and  evaluate  these 
procedures  to  determine  the 
appropriateness  of  DRG  assignment. 
Until  we  have  data  documenting  the 
need  for  further  modification,  we  are 
adopting  the  DRG  assignment  of  the 
procedures  as  proposed  with  revisions 
as  discussed. 

b.  Reassignment  of  Procedures  Among 
DRGs  468,  476,  and  477.  For  the 
proposed  rule,  we  also  reviewed  the  fist 
of  procedures  that  produce  assignments 


to  each  of  DRG  468,  476,  and  477  to 
ascertain  if  any  of  those  procedures 
should  be  moved  to  one  of  the  other 
DRGs  based  on  average  charges  and 
length  of  stay.  Generally,  we  move  only 
those  procedures  for  which  we  have  an 
adequate  number  of  discharges  to 
analyze  the  data.  Based  on  our  review 
this  year,  we  proposed  to  move  a 
hmited  number  of  procedures. 

In  reviewing  the  fist  of  OR  procedures 
that  produce  DRG  468  assigrunents,  we 
analyzed  the  average  charge  and  length 
of  stay  data  for  cases  assigned  to  that 
DRG  to  identify  those  procedures  that 
are  more  similar  to  the  discharges  that 
currently  group  to  either  DRG  476  or 
477.  We  identified  three  procedures  that 
are  significantly  less  resource  intensive 
than  the  other  procedures  assigned  to 
DRG  468.  Therefore,  we  proposed  to 
move  the  following  procedures  to  the 
fist  of  procedures  that  result  in 
assigrunent  to  DRG  477: 
24.5    Alveoloplasty 
53.61     Incisional  hernia  repair  with 

prosthesis 
53.69    Repair  of  other  hernia  of  anterior 
abdominal  wall  with  prosthesis 
We  conducted  a  similar  analysis  of 
the  procedures  that  assign  cases  to  DRG 
477  to  determine  if  any  of  those 
procedures  might  more  appropriately  be 
classified  to  DRG  468.  Again,  we 
analyzed  charge  and  length  of  stay  data 
to  identify  procedures  that  were  more 
similar  to  discharges  assigned  to  DRG 
468  than  to  those  classified  in  DRG  477. 
We  did  not  identify  any  procedures  in 
DRG  477  that  should  be  assigned  to  DRG 
468. 

We  received  no  comments  on  the 
proposed  reassignments  to  DRG  477, 
therefore,  they  are  adopted  as  final  and 
will  be  effective  with  discharges 
begirming  on  or  after  October  1, 1994. 

7.  Changes  to  the  ICD-9-CM  Coding 
System 

As  discussed  above  in  section  II.B.l  of 
this  preamble,  the  ICD-9-CM  is  a 
coding  system  that  is  used  for  the 
reporting  of  diagnoses  and  procedures 
performed  on  a  patient.  In  September 
1985,  the  ICD-9-CM  Coordination  and 
Maintenance  Committee  was  formed. 
This  is  a  Federal  interdepartmental 
committee  charged  with  the  mission  of 
maintaining  and  updating  the  ICD-9- 
CM.  That  mission  includes  approving 
coding  changes,  and  developing  errata, 
addenda,  and  other  modifications  to  the 
ICD-9-CM  to  reflect  newly  developed 
procedures  and  technologies  and  newly 
identifieddiseases.  The  Committee  is 
also  responsible  for  promoting  the  use 
of  Federal  and  non-Federal  educational 
programs  and  other  communication 


techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  Committee  is  co-chaired  by  Lhe 
National  Center  for  Health  Statistics 
.  (NCHS)  and  HCFA.  The  NCHS  has  lead 
responsibility  for  the  ICD-9-CM 
diagnosis  codes  included  in  Volume  1— 

Diseases:  Tabular  List  and  Volume  2 

Diseases:  Alphabetic  Index,  while 
HCFA  has  lead  responsibility  for  the 
ICD-9-CM  procedure  codes  included  in 
Volume  3— Procedures:  Tabular  List 
and  Alphabetic  Index. 

The  Committee  encourages 
participation  in  the  above  process  by 
health-related  organizations.  In  this" 
regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  representatives  of  recognized 
organizations  in  the  coding  fields,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA) 
(formerly  American  Medical  Record 
Association  (AMRA)),  the  American 
Hospital  Association  (AHA),  and 
various  physician  specialty  groups  as 
well  as  physicians,  medical  record 
administrators,  health  information 
management  professionals,  and  other 
members  of  the  pubhc  to  contribute 
ideas  on  coding  matters.  After 
considering  the  opinions  expressed  at 
the  public  meetings  and  in  writing,  the 
Committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  agencies. 

The  Committee  presented  proposals 
for  coding  changes  at  public  meetings 
held  on  May  6,  August  5.  and  December 
2, 1993.  and  finalized  the  coding 
changes  after  consideration  of 
comments  received  at  the  meetings  and 
in  writing  within  30  days  following  the 
December  1993  meeting.  The  initial 
meeting  for  consideration  of  coding 
issues  for  implementation  in  FY  1996 
was  held  on  May  5, 1994.  Copies  of  the 
minutes  of  these  meetings  may  be 
obtained  by  writing  to  one  of  the  co- 
chairpersons  representing  NCHS  and 
HCFA.  We  encourage  commenters  to 
address  suggestions  on  coding  issues 
involving  diagnosis  codes  to:  Sue 
Meads,  Co-Chairperson;  ICEV-9-CM 
Coordination  and  Maintenance 
Committee;  NCHS;  Rm.  ^58;  6525 
Belcrest  Road;  Hvattsville,  Maryland 
20782.  '  . 

Questions  and  comments  concerning 
the  procedure  codes  should  be 
addressed  to:  Patricia  E.  Brooks,  Co- 
Chairperson;  ICD-9-CM  Coordinate  on 
and  Maintenance  Committee;  HCFA. 
Office  of  Coverage  and  Ehgibility  Polic\-: 
Rm.  401  East  High  Rise  Building;  6325" 
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Tne  ICD-9-CM  code  changes  that 
have  been  approved  will  become 
effective  October  1.  1994.  The  new  ICEV- 
9-CM  codes  are  Usted.  along  with  their 
DRG  classifications,  in  Tables  6a  and  6b 
(New  [Magnosis  Codes  and  New 
Procedure  Codes,  respectively)  in 
section  IV  of  the  addendum  to  this  final 
rule.  As  we  stated  above,  the  code 
numbers  and  their  titles  were  presented 
for  public  comment  in  the  ICI>-9-CM 
Coordination  and  Maintenance 
Committee  meetings.  Both  oral  and 
written  comments  were  considered 
before  the  codes  were  approved. 
Therefore,  comments  were  solicited 
only  on  the  proposed  DRG 
classification. 

Further,  the  Committee  has  approved 
the  expansion  of  certain  ICD-9-CM 
codes  to  require  an  additional  digit  for 
valid  code  assignment.  Diagnosis  codes 
that  have  been  replaced  by  expanded 
codes,  other  codes,  or  have  been  deleted 
are  in  Table  6c  (Invalid  Diagnosis 
Codes).  The  invalid  diagnosis  codes  will 
not  be  recognized  by  the  GROUPER 
beginning  with  discharges  occurring  on 
or  after  October  1, 1994.  The 
corresponding  new  or  expanded  codes 
are  included  in  Tables  6a  and  6b.  The 
committee  did  not  delete  any  procedure 
codes  effective  for  October  1,  1994. 
Revisions  to  diagnosis  and  procedure 
code  titles  are  in  Tables  6d  (Revised 
Diagnosis  Code  Titles)  and  6e  (Revised 
Procedure  Code  Titles),  which  also 
include  the  proposed  DRG  assignments 
for  these  revised  codes. 

The  comments  we  received  regarding 
the  ICD-9-CM  coding  changes  fall  into 
three  general  categories:  Spelling  or 
other  technical  errors  in  our  Tables  6a 
through  6e:  disagreement  with  the 
assignment  of  a  new  code  or  revised 
code:  and  comments  about  coding 
policy. 

Based  on  the  comments  and  our  own 
review,  we  have  corrected  misspellings, 
added  omitted  codes,  and  corrected 
phrasing  in  the  code  descriptions  in 
Tables  6a,  6c,  and  6d.  The  codes  for 
which  changes  have  been  made  are  as 
follows;  Table  6a:  709.01.  760.76. 
996;04,  V12.00,  and  V57.22.  Table  6c: 
305.10.  305.11,  305.12.  and  305.13  were 
added.  Table  6d:  440.24. 

The  remaining  comments  are 
addressed  below. 

Comment:  We  received  one  inquiry 
regarding  our  assignment  of  procedure 
code  998.81  (Emphysema  resulting  from 
a  procedure)  to  DRGs  452  and  453 
(Complications  of  Treatment).  The 
commenter  suggested  that  the  code  be 
assigned  to  DRGs  101  and  102  (Other 
Respiratory  System  Diagnoses)  in  MDC 


4  (Diseases  and  Disorders  of  the 
Respiratory  System). 

Response:  Procedure  code  998.81  is 
one  of  three  new  codes  that  are  5th-digit 
expansions  of  the  existing  998.8 
category  of  codes  for  specific 
complications  of  procedures,  not 
elsewhere  classified.  The  new  code 
998.81  is  to  be  used  for  a  systemic 
condition,  subcutaneous  emphysema.^ 
that  results  from  a  procedure  rather  than 
one  of  the  more  specific  emphysema 
conditions  assigned  to  a  DRG  in  MDC  4. 
Therefore,  we  are  not  changing  its 
designation  in  this  final  rule. 

We  note  that  the  current  4-digit  code 
998.8  is  assigned  to  DRGs  452  and  453. 
Our  usual  practice  is  to  continue  to 
assign  5th-digit  expansions  of  a  code  to 
the  same  DRGs  to  which  the  4-digit  code 
was  assigned  unless  there  is  a 
compelling  or  practical  reason  to  make 
a  different  assignment.  As  noted  by  the 
commenter,  we  did  assign  code  998.82 
(Cataract  fragment  in  eye  following 
cataract  surgery)  to  DRGs  46.  47,  and  48 
(Other  Disorders  of  the  Eye)  in  MDC  2 
because  of  the  specificity  of  the  coded 
condition  and  the  similarity  of  the  new 
code  to  the  other  complication  codes 
currently  assigned  to  DRGs  46  through 
48.  However,  this  is  a  very  isolated  case 
of  change  in  DRG  assignment. 

Comment:  We  received  one  comment 
regarding  the  DRG  assignment  of  code 
440.24  (Atherosclerosis  of  native 
arteries  of  the  extremities  with 
gangrene).  The  commenter  requested 
that  the  code  be  assigned  to  DRG  387 
(Prematurity  with  Major  Problems)  in 
addition  to  DRGs  130  and  131 
(Peripheral  Vascular  Disorders)  as  is 
indicated  in  Table  6d. 

Response;  The  DRG  assignment  of 
code  440.24,  which  has  a  revised  title 
for  FY  1995,  has  not  been  changed.  It 
continues  to  be  considered  a  "major 
problem"  for  purposes  of  assignment  to 
DRG  387  and  we  have  corrected  this 
oversight  in  Table  6d. 

Comment:  A  commenter  questioned 
why  we  assigned  new  diagnosis  code 
677  (Late  effect  of  complication  of 
pregnancy,  childbirth,  the  puerperium) 
to  DRG  469  (Principal  Diagnosis  Invalid 
as  Discharging  Diagnosis)  rather  than 
DRGs  373  (Vaguial  Delivery  without 
Complicating  Diagnoses),  376 
(Postpartum  and  Post  Abortion 
Diagnoses  without  OR  Procedure),  and 
384  (Other  Antepartum  Diagnoses 
without  Medical  Complications). 

Response:  This  code  was  created  by 
the  National  Center  for  Health  Statistics, 
the  group  responsible  for  revisions  to 
the  ICD-9-CM  diagnosis  codes,  for  use 
as  an  epidemiologic  tool  to  trace  the 
physical,  long-term  effects  of 
childbearing.  It  should  not  be  used  as  a 


principal  diagnosis.  Rather,  the  specifir 
complication  that  has  occasioned  the 
inpatient  stay  should  be  coded  as  the 
principal  diagnosis.  Code  677  should  be 
included  as  a  secondary  diagnosis. 
Therefore,  if  677  is  coded  as  principal, 
the  case  will  group  to  DRG  469. 

Comment:  We  received  two  comments 
requesting  that  we  reconsider  our  non- 
OR  designation  for  new  procedure  code 
41.04  (Autologous  hematopoietic  stem 
cell  transplant).  The  commenters  both 
believe  that  this  should  be  considered 
an  OR  procedure  based  on  the  resource 
use  associated  with  it.  In  addition,  one 
commenter  has  requested  that  the  code 
be  assigned  to  DRG  481  (Bone  Marrow 
Transplant)  along  with  the  other  codes 
in  category  41 .0  (Bone  marrow 
transplant). 

Response:  Currently,  these  stem  cell 
transplant  procedures  are  included  in 
procedure  code  99.73  (Therapeutic 
erythrocytapheresis).  a  non-OR 
procedure.  As  noted  above,  our  practice 
is  to  assign  a  new  code  to  the  same 
category  as  its  predecessor  code.  One 
compelling  reason  for  this  practice  is 
our  inability  to  move  the  cases 
associated  with  a  new  code  to  a  new 
DRG  assignment  as  a  part  of  DRG 
reclassification  and  recahbration. 
Because  we  carmot  separately  identify 
the  stem  cell  transplant  cases  from  the 
other  cases  coded  with  99.73  in  order  to 
reclassify  them  and  their  charges  to  a 
new  DRG.  we  are  unable  to  predict  the 
new  weights  of  both  the  DRGs  in  which 
this  code  currently  is  classified  and  the 
new  DRG  to  which  it  would  be  assigned. 
Therefore,  we  are  prevented  from 
redesignating  code  41.04  as  an  OR 
procedure. 

Regarding  the  request  that  this  code 
be  reassigned  to  DRG  481,  we  note  that 
the  procedure  represented  by  this  code 
is  not  a  bone  marrow  transplant 
procedure.  While  it  may  consiune 
hospital  resources  similar  to  those 
transplant  procedures,  we  will  be 
imable  to  verify  that  assumption  until 
we  can  evaluate  the  newly  coded  stem 
cell  transplant  cases  in  the  FY  1995 
MedPAR  file.  That  file  will  be  available 
in  calendar  year  1996  and  we  will 
analyze  the  cases  with  procedure  code 
41.04  as  a  part  of  our  DRG  agenda  for 
FY  1997. 

Comment:  One  commenter  requested 
that  we  publish  revised  diagnosis  code 
category  headings  when  a  formerly  valid 
diagnosis  code  is  made  invalid  due  to  a 
revision  of  the  codes  in  that  group  to 
require  a  fourth  or  fifth  digit. 

Response:  We  publish  the  ICD-9-CM 
coding  system  changes  in  the  proposed 
and  final  rules  in  order  to  display  our 
CC  and  DRG  assignments  of  new  and 
revised  codes.  We  also  publish  an 


informational  fist  of  invalid  codes  that 
will  no  longer  be  recognized  by  the 
Medicare  GROUPER.  The  proposed  and 
final  prospective  payment  rules  are  not 
ai  replacement  for  ICI>-9-CM  coding 
manuals.  We  pubhsh  only  that  coding 
information  that  is  necessary  for  public 
understanding  and  implementation  of 
the  DRG  classification  system. 
Therefore,  we  do  not  believe  that  we 
should  publish  the  information 
requested  by  the  commenter. 

Comment:  We  received  one  comment 
expressing  disappointment  in  the  very 
minor  changes  made  to  Volume  3  of  the 
ICD-9-CM  (the  procedure  codes)  for  FY 
1995.  The  commenter  recommends  that 
v/e  do  much  more  to  update  and  revise 
Volume  3. 

Response:  There  are  severe  physical 
space  constraints  that  hmit  the  number 
of  changes  that  can  be  made  to  the 
procedure  codes  in  Volume  3.  HCFA  is 
aware  that  this  Volume  does  not  contain 
the  most  ciirrent  codes  to  match 
changing  technology,  but,  due  to  its 
current  configuration.  Volume  3  is 
limited  to  4-digit  codes.  We  have  begun 
the  process  to  revise  this  Volume,  but 
that  work  will  require  several  years  for 
completion  and  implementation. 

We  again  encourage  commenters  to 
address  questions,  comments,  and 
suggestions  on  issues  involving 
diagnosis  codes  to  Sue  Meads  and  those 
concerning  procedure  codes  to  Patricia 
E.  Brooks  at  the  addresses  set  forth 
above 

8.  DRG  Refinements 

For  several  years,  we  have  been 
analyzing  major  refinements  to  the  DRG 
classification  system  to  compensate 
hospitals  more  equitably  for  treating 
severely  ill  Medicare  patients.  These 
refinements,  generally  referred  to  as 
severity  of  illness  adjustments,  would 
create  DRGs  specifically  for  hospital 
discharges  involving  very  ill  patients 
who  consiune  far  more  resources  than 
do  other  patients  classified  to  the  same 
DRGs  in  the  current  system.  This 
approach  has  been  taken  by  various 
other  groups  in  refining  the  DRG 
system,  most  notably  the  research  done 
for  Yale,  the  changes  incorporated  by 
the  State  of  New  York  into  its  all  patient 
(AP)  DRG  system,  and  the  all-patient 
refined  (APR)  DRGs,  which  are  a  joint 
effort  of  SM/HIS  and  the  National 
Association  of  Children's  Hospitals  and 
Related  Institutions. 

In  the  proposed  rule,  we  announced 
the  availability  of  a  paper  we  have 
prepared  that  describes  our  proposed 
severity  DRG  classification  system  as 
well  as  the  analysis  upon  which  our 
proposal  was  formulated.  Comments  are 
due  to  HCFA  by  September  30, 1994.  ' 


Our  plan  is  to  incorporate  comments 
and  suggestions  we  receive  and  to 
consider  proposing  the  complete  revised 
DRG  system  as  part  of  the  FY  1996 
prospective  payment  system  proposed 
rule,  which  will  be  pubUshed  in  the 
spring  of  1995.  However,  as  the  final 
rule  published  on  September  1,  1992  (57 
FR  39761)  indicates,  we  would  not 
propose  to  make  significant  changes  to 
the  DRG  classification  system  unless  we 
are  able  either  to  improve  our  ability  to 
predict  coding  changes  by  validating  in 
advance  the  impact  that  potential  DRG 
changes  may  have  on  coding  behavior, 
or  to  make  methodological  changes  to 
prevent  building  the  inflationary  effects 
of  the  coding  changes  into  future 
program  payments. 

Besides  the  mandate  of  section 
1886(d)(4)(C)(iii)  of  the  Act,  which 
provides  that  aggregate  payments  may 
not  be  affected  by  DRG  reclassification 
and  recahbration  changes,  we  do  not 
believe  it  is  prudent  policy  to  make 
changes  for  which  we  caimot  predict  the 
effect  on  the  case-mix  index  and,  thus, 
payments.  Our  goal  is  to  refine  our 
methodology  so  that  we  can  fulfill,  in 
the  most  appropriate  manner,  both  the 
statutory  requirement  to  make 
appropriate  DRG  classification  changes 
and  to  recalibrate  DRG  relative  weights 
(as  mandated  by  section  1886(dK4)(C)  of 
the  Act)  as  well  as  to  make  DRG  changes 
in  a  budget  neutral  manner. 

One  approach  to  this  problem  would 
be  to  maintain  the  average  case  weight 
at  1.0  after  recahbration,  thereby 
eliminating  the  process  of 
normalization.  In  other  words,  after 
recahbration,  we  would  not  scale  the 
new  relative  weights  upward  to  carry 
forward  the  cumulative  effects  of  past 
case-mix  increases.  We  would,  instead, 
make  an  adjustment  or  include  in  the 
annual  update  factor  a  specific 
allowance  for  any  real  case-mix  change 
that  occurred  during  the  previous  year. 
This  is  a  relatively  simple  and 
straightforward  system  for  preventing 
the  effects  of  year-to-year  increase  in  the 
case-mix  index  from  accumulating  in 
the  DRG  weights.  It  could  be  done  in  a 
budget  neutral  fashion. 

In  addition  to  the  severity  changes, 
we  also  intend  to  improve  the 
classification  and  relative  weights  of  the 
DRGs  that  apply  to  newborns,  children, 
and  maternity  patients.  The  Medicare 
population  does  not  include  many  of 
these  individuals.  The  original  DRG 
classification  system  was  developed 
from  analysis  of  claims  data 
representative  of  the  toted  inpatient 
population.  When  we  calculated  the 
original  Medicare  weights  for  the  DRGs 
to  which  newborn,  children  and 
maternity  patients  are  classified,  we 


used  non-MedPAR  discharge  records 
fi-om  Maryland  and  Michigan  hospitals 
because  there  were  either  no  MedPAR 
cases  or  too  few  cases  assigned  to  these 
DRGs  to  provide  a  reasonably  precise 
estimate  of  the  average  cost  of  care.  (See 
the  September  1, 1983  prospective 
payment  final  rule  with  comment 
period  (48  FR  39768).)  Since  that  time, 
because  of  the  lack  of  MedPAR  data, 
these  low-volume  DRGs  have  not  been 
analyzed  and  refined,  and  the  relative 
weights  assigned  to  them  may  no  longer 
be  entirely  reflective  of  the  resource-; 
needed  to  treat  the  patients.  We  again 
intend  to  rely  on  data  bases  outside  the 
MedPAR  file  to  supplement  our  data. 
We  received  some  comments  on  the 
proposed  revisions  to  the  DRGs  tn 
incorporate  a  measure  of  severity.  We 
do  not  intend  to  answer  any  of  thp 
specific  comments  at  this  time,  but 
rather  answer  all  the  comments  in  the 
document  that  sets  forth  our  final 
proposal.  There  were,  however,  two 
general  types  of  comments  that  we  will 
respond  to  in  this  document 

Comment:  Several  commenters 
requested  that  HCFA  make  more 
information  available  to  the  public  so 
that  they  can  more  easily  assess  some  of 
the  changes  in  case-mix  value  that  result 
from  implementation  of  the  revised 
DRGs.  Chie  commenter  noted  that  it 
appears  that  10  percent  of  the  Medirare 
inpatient  payments  are  shifted  from 
rural  to  urban  hospitals. 

Response:  The  data  we  have  made 
available  to  the  public  on  the  severity 
DRG  proposal  are  similar  to  the  data  we 
make  available  during  the  annual 
rulemaking  process  addressing  changes 
to  the  prospective  payment  system. 
These  include  a  complete  MedPAR  file 
with  the  current  and  revised  DRG 
designations,  a  revised  case-mix  index 
file,  a  revised  DRG  T^ble  5.  and  the 
AOR/BOR  File.  We  believe  that  these 
data,  coupled  with  the  description  of 
the  changes  in  the  paper,  the  fist  of 
revised  CC  designations  of  all  diagnosis 
codes,  and  the  impact  analysis  are 
sufficient  to  allow  analysis  of  our 
proposal.  Since  the  available  MedPAR 
file  lists  every  case  and  its  revised  DRG 
assignment  and  the  new  weights  are 
listed  in  Table  5.  we  believe  that  those 
who  are-interested  can  evaluate  why  the 
case-mix  index  value  for  specific 
hospitals  or  groups  of  hospitals  has 
changed. 

Concerning  the  commenter "s 
contention  that  there  is  a  shift  of  10 
percent  of  Medicare  payments  from 
rural  to  urban  hospitals,  we  note  thnt 
the  impact  analysis  of  the  refined  DRGs 
shows  that  rural  hospitals  overall  k>.-:; 
0.6  percent  of  their  payments,  other 
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urban  hospitals  lose  0.3  percent,  and 
large  urban  hospitals  gain  0.2  percent. 

Comment:  We  received  several 
comments  concerning  the  proposal  to 
recalibrate  the  DRG  weights  to  1.0. 
Some  commenters  believe  that  this  vkrill 
eliminate  all  real  case-mix  index 
increase  as  well  as  coding  "creep." 
Other  commenters  stated  that  HCFA 
should  not  pursue  this  poUcy  as  there 
currently  is  no  way  to  measure 
satisfactorily  real  case-mix  index 
change. 

Response:  We  did  not  include  a 
proposal  to  recalibrate  the  DRG  weights 
to  1.0  in  the  proposed  rule.  We 
presented  it  as  one  solution  to  our 
current  problem  of  being  unable  to  make 
DRG  reclassification  changes  in  a  budget 
neutral  fashion.  We  agree  with 
commenters  that  it  is  important  to 
develop  a  mechanism  to  accurately 
distinguish  real  case-mix  increase  from 
that  attributable  merely  to  changes  in 
coding.  As  noted  above,  we  would  make 
an  additional  adjustment  to  include  real 
case-mix  change  in  Medicare  payments. 
We  intend  to  continue  to  analyze 
possible  solutions  to  this  problem. 

9.  Other  Issues 

a.  Lung  Transplants. 

Comment:  We  received  comments 
urging  that  we  create  a  new  DRG  solely 
for  lung  transplants.  The  commenters 
state  that,  even  though  HCFA  has  not 
made  a  national  coverage  determination 
for  these  procedures.  Part  A  fiscal 
intermediaries  are  approving  some  lung 
transplant  cases  for  coverage.  Because 
there  is  no  specific  lung  transplant  DRG, 
these  cases  are  classified  to  DRG  75 
(Major  Chest  Procedures),  which  the 
commenters  argue  results  in  a  DRG 
payment  that  is  woefully  inadequate  to 
cover  the  costs  of  the  procedure.  In  " 
addition,  one  of  the  commenters 
understands  that  HCFA  is  in  the  process 
of  approving  a  national  coverage 
determination  for  lung  transplants  that 
will  be  effective  in  the  very  near  future. 
Therefore,  the  commenter  believes  that 
iiCI'A  should  not  delay  in  having  a  DRG 
in  place  for  the  procedure.  This 
commenter  also  recommends  that  heart/ 
lung  transplants  be  assigned  to  the  new 
DRG. 

Response:  Because  we  are  considering 
making  a  Medicare  national  coverage 
determination  on  lung  transplants  in  the 
near  future,  we  are  establishing  a  new 
DRG  for  lung  transplants  as  a  part  of  this 
final  rule.  As  noted  by  the  commenters, 
these  cases  currently  are  assigned  to 
DRG  75  in  MDC  4  (Diseases  and 
Disorders  of  the  Respiratory  System). 

Cases  will  be  assigned  to  the  new 
DRG  495.  Lung  Transplant,  based  on  the 
presence  of  the  procedure  code  for  lung 


transplants  (33.5)  and  will  not  first  be 
assigned  to  an  MDC  based  on  the 
principal  diagnosis.  This  is  the  same 
procedure  we  follow  for  liver  and  bone 
marrow  transplants. 

As  is  our  current  policy  for  organ 
acquisition  costs  for  kidney,  heart,  and 
liver  transplant  cases  paid  under 
Medicare,  lung  acquisition  costs  will  be 
paid  on  a  reasonable  cost  basis  and  are 
not  included  in  the  prospective 
payment  amounL  We  are  revising 
§§412.2(dM4)  and  412.113(d).  which 
describe  payment  for  organ  acquisition 
costs  as  a  reasonable  cost  payment,  to 
include  lung  acquisition  costs. 

The  relative  weight  assigned  to  DRG 
495  is  based  on  the  lung  transplant 
cases  in  the  FY  1993  MedPAR  file. 
When  the  weight  of  DRG  495  was 
initially  calculated,  the  weight  was  less 
than  the  weight  of  DRG  483, 
Tracheostomy  Except  for  Face,  Mouth 
and  Neck  Ehagnoses.  Since  several  lung 
transplant  cases  also  received 
tracheostomies,  we  removed  these  cases 
from  DRG  495  and  classified  them  to 
DRG  483  to  receive  the  higher  payment 
assigned  to  that  DRG.  We  note  that  each 
of  these  cases  had  an  average 
standardized  charge  that  was  much 
higher  than  the  average  for  all  lung 
transplants.  Thus,  the  final  DRG  495 
weight  of  12.8346  is  based  on  105  cases 
of  lung  transplants  in  which  no 
tracheostomy  was  performed  in  the  FY 
1993  MedPAR  file.  This  weight  places 
DRG  495  after  DRGs  480,  483.  and  481 
(Bone  Marrow  Transplant)  in  the  pre- 
MDC  surgical  hierarchy.  For  a  detailed 
discussion  of  siugical  hierarchy,  see 
section  II.B.  4  of  this  preamble. 

Regarding  the  commenter's  request 
that  we  include  heart/lung  transplants 
with  lung  transplants  in  the  new  DRG, 
we  note  that  heartyiung  transplants 
remain  covered  on  a  case-by-case  basis 
as  determined  by  the  fiscal 
intermediaries.  Therefore,  we  do  not 
believe  we  should  move  them  from  their 
current  classification  in  DRG  103,  Heart 
Transplant.  We  note  that,  for  FY  1995. 
the  relative  weight  for  DRG  103 
(13.5495)  is  actually  higher  than  the 
weight  for  DRG  495. 
fa.  Cochlear  Implants  (DRG  49). 
Comment:  We  received  two  comments 
regarding  cochlear  implants.  Both 
commenters  expressed  concern  that  the 
cost  incurred  by  cases  receiving  the 
implant  device  far  exceeds  the  Medicare 
payment  these  cases  receive  under  DRG 
49  (Major  Head  and  Neck  Procedures)  to 
which  they  are  assigned.  According  to 
these  commenters.  the  cost  of  the  device 
itself  represents  more  than  the  total  DRG 
pavTuent  and,  thus,  is  not  subject  to 
traditional  hospital  cost  control      '- 
techniques.  One  conomenter  noted  that 


the  economic  facts  regarding  the  costs  of - 
this  implant  procedure  require  a  more 
expeditious  and  effiective  adjustment 
than  has  been  granted  in  the  past.  This 
commenter  suggests  that  the  payment 
weight  assigned  to  cochlear  implants 
should  be  appropriately  adjusted,  either 
by  assignment  to  a  different  DRG  or  by 
creation  of  a  new  DRG  specifically  for 
cochlear  implants.  The  other  commenter 
requests  that  cochlear  implant 
procedures  be  assigned  to  DRG  1 
(Craniotomy  Age  >  17  Except  for 
Trauma)  in  MDC  I  (Diseases  and 
Disorders  of  the  Nervous  System). 

Both  commenters  noted  that,  although 
we  agreed  in  the  September  1, 1993 
final  rule  (58  FR  46273)  to  continue 
monitoring  cochlear  implant  cases,  we 
did  not  discuss  them  in  the  proposed 
rule.  One  of  the  commenters  requested 
that  we  review  the  FY  1994  data  for 
DRG  49,  as  this  would  be  the  first  data 
to  reflect  the  change  in  DRG  49  weight 
as  a  result  of  moving  a  lower  cost 
procedure  to  another  DRG. 

In  addition  to  the  issue  of  inadequate 
payment,  one  commenter  observes  that 
the  number  of  Medicare  cochlear 
implant  cases  continue  to  decline.  The 
commenter  attributes  this  decrease  to 
hospitals  determining  that  the  financial 
loss  suffered  in  providing  the  cochlear 
implant  to  the  Medicare  population 
precludes  a  viable  ongoing  cochlear 
implant  program.  This  commenter  is 
concerned  that  cochlear  implants  may 
not  exist  for  the  Medicare  population  in 
the  future. 

The  commenter  also  observes  that  the 
number  of  extraordinarily  low  charges 
submitted  by  hospitals  for  the  cochlear 
implant  procedure  has  decreased 
substantially  and  may  be  an  indication 
that  our  instructions  to  intermediaries 
on  proper  coding  for  this  implant  is 
having  an  effect. 

Response:  Cochlear  implants  were 
first  covered  by  Medicare  in  1986  and 
were  assigned  to  DRG  49  (Major  Head  & 
Neck  Procedures),  the  highest  weighted 
surgical  DRG  in  major  diagiMJStic 
category  (MDC)  3  (Diseases  and 
Disorders  of  the  Ear,  Nose.  Mouth  and 
Tliroat).  Since  that  time,  the  cochlear 
industry  has  contended  that  the  weight 
of  DRG  49  is  too  low  and  does  not 
adequately  reflect  the  resources 
necessary  for  the  cochlear  implant 
procedure.  In  response  to  these 
concerns,  we  have  analyzed  Medicare 
data  every  year  since  1986. 

Effective  October  1 ,  1993 ,  in  an  effort 
to  improve  the  homogeneity  of  resource 
use  in  cases  within  DRG  49,  we  moved 
the  lowest  charge  procedure,  partial 
glossectomy.  from  DRG  49  to  DRGs  168 
-  and  169  (Mouth  Procedures).  This 
resulted  in  a  slight  increase  in  the 
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average  chaiige  for  DRG  49.  We  have 
evaluated  the  remaining  procedures  in 
DRG  49  to  determine  if  further 
reclassification  is  appropriate.  However, 
there  are  no  other  low  charge 
procedures  remaining  in  DRG  49  that 
occur  in  sufficient  volume  to  justify 
further  DRG  shifts.  We  note  that  FY 
1994  does  not  end  until  September  30, 
1994.  so  we  will  not  be  able  to  evaluate 
thoroughly  the  impact  of  the 
modification  to  DRG  49  until  after  that 
date. 

We  note  also  that  although  we  do  not 
always  pubfish  the  results  of  our 
analysis  in  the  Federal  Register,  this 
does  not  mean  we  have  failed  to  honor 
our  commitment  to  continue  monitoring 
the  cochlear  implant  procedures.  On  the 
contrary,  we  have  reviewed  and 
analyzed  these  data  annually.  We  did 
not  include  our  results  in  the  May  1994 
proposed  rule  because  they  did  not  vary 
from  previous  findings  and  we  had 
nothing  new  to  add  to  our  prior 
discussions.  However,  we  will  present 
them  now. 

Using  FY  1993  Medicare  claims  data, 
we  identified  a  total  of  81  cochlear 
implant  cases.  These  cases  represent  3.5 
percent  of  all  cases  in  DRG  49,  and 
incurred  an  average  charge  of  $22,386 
compared  to  an  average  charge  of 
$15,679  for  all  cases  in  DRG  49.  While 
there  is  a  higher  charge  for  the  81 
cochlear  cases  than  for  the  other  cases 
in  DRG  49,  we  note  that  the  cases  are 
distributed  across  54  hospitals,  with  no 
more  than  7  cases  at  any  one  hospital. 
The  majority  of  hospitals  (70  percent) 
treated  only  one  case  (38  of  54 
hospitals). 

We  have  ref>eatedly  addressed  the 
recommendation  that  we  assign 
cochlear  implants  to  DRG  1,  most 
recently  in  the  September  1993  final 
rule  (58  FR  46274).  Our  objection  to  this 
suggestion  is  that  the  diagnosis 
associated  with  cochlear  cases 
(diagnosis  code  389  (Hearing  loss))  is 
not  chnically  coherent  with  the 
diagnosis  codes  assigned  to  MDC  1.  A 
basic  premise  of  DRG  classification  is 
the  assignment  of  clinically  similar 
discharges  within  categories  based  on  a 
common  body  system  or  organ  system. 
To  reassign  cochlear  implant  cases  to 
mix:  1 ,  we  would  have  to  move  the 
principal  diagnosis  code  389  from  MDC 
3,  which  would  move  all  cases  with  this 
diagnosis  to  a  clinically  inappropriate 
MDC. 

We  acknowledge  that  the  Medicare 
payment  for  cochlear  implant  patients 
has  been  an  issue  for  several  years. 
However,  we  find  no  justification  for 


creating  a  special  DRG  for  cochlear 
implants.  We  have  consistently 
classified  clinically  similar  patients  in 
DRGs  who  use  approximately  the  same 
amount  of  hospital  resources.  In 
addition,  we  prefer  to  maintain  DRGs 
with  enough  cases  to  ensiue  a  normal 
distribution  and  relative  stability  over 
time.  We  continue  to  believe  that  the 
low  volume  of  these  cases  does  not 
justify  the  establishment  of  a  new  DRG 
specific  to  cochlear  implants.  Nor  do  we 
generally  create  DRGs  that  are  specific 
to  a  single  technology,  especially  those 
available  through  a  single  source 
manufacturer. 

Although  some  new  technologies  may 
engender  a  certain  amount  of  fixed 
costs,  and  thus,  do  not  lend  themselves 
readily  to  cost  control  techniques,  there 
are  other  occasions  within  the  hospital's 
performance  that  are  responsive  to  cost 
containment.  Thus,  the  incentive  is  for 
the  hospital  to  treat  a  mix  of  patients 
and  to  manage  its  operations  in  such  a 
way  to  offset  losses  on  cases  where 
payment  is  less  than  cost  writh  gains  on 
cases  where  the  payment  is  in  excess  of 
cost. 

In  response  to  the  commenter's 
concern  that  cochlear  implarrts  may  not 
be  available  to  Medicare  beneficiaries  in 
the  future,  we  note  that  a  hospital  may 
not  refuse  to  provide  a  coverwi  service 
to  a  Medicare  beneficiary  if  it  provides 
that  service  to  other  patients. 
Specifically,  the  Medicare  regulations  at 
42  CFR  489.53(a)(2)  provide  that  HCFA 
may  terminate  a  hospital's  Medicare 
provider  agreement  if  it  finds  that  the 
hospital  places  restrictions  on  the 
persons  it  accepts  for  treatment  and  fails 
to  apply  them  to  Medicare  beneficiaries 
the  same  as  to  all  other  persons  seeking 
care, 
c.  Epilepsy  (DRGs  24,  25,  and  26). 
Comment:  We  received  several 
comments  addressing  the  classification 
in  DRGs  24,  25.  and  26  (Seizure  and 
Headache)  of  patients  with  intractable 
epilepsy,  particularly  those  admitted  for 
neurodiagnostic  monitoring.  The 
commenters  believe  that  it  is  critical 
that  a  revision  be  made  to  these  DRGs 
for  the  intractable  epilepsy  patients  to 
account  for  the  greater  resource  use  and 
length  of  stay  compared  to  all  other 
patients  admitted  under  the  same  DRGs. 
The  commenters  state  that  the  financial 
risk  is  greatest  to  the  small  number  of 
specialized  epilepsy  centers  that  treat 
the  majority  of  these  complex  patients. 
The  commenters  refer  to  an  analysis 
conducted  by  HCFA  that  reviewed  the 
FY  1993  average  charges  for  all  cases 
with  a  diagnosis  of  intractable  epilepsy 


where  video/radio-telemetered 
monitoring  (procedure  code  89.19)  was 
performed.  The  commenters  believe  that 
the  results  of  the  HCFA  study  support 
the  need  for  a  change  in  the  DRG 
classification  system  for  certain  cases,  to 
be  implemented  in  FY  1995,  using  the 
following  criteria: 

•  A  diagnosis  of  intractable  epilepsy 
(diagnosis  codes  345.0-345.9  with  a  5th 
digit  of  1). 

•  The  performance  of  video/radio- 
telemetered  monitoring  (procedure  code 
89.19). 

•  Patient  age  under  60. 

Finally,  one  commenter  beheves  that 
we  need  to  address  the  appropriate 
diagnosis  code  to  use  for  patients  who 
receive  neurodiagnostic  monitoring 
whose  seizures  are  not  epileptic.  These 
patients  are  currently  coded  under  780.3 
(Convulsions).  The  commenter  would 
prefer  to  include  these  patients  under 
the  unspecified  intractable  epilepsy 
code  of  345.91  so  that  they  can  be 
included  in  any  new  DRG  we  create. 
Response:  The  epilepsy  treatment 
commimity  has  for  some  time  expressed 
concern  that  the  resources  used  to  treat 
the  intractable  epilepsy  patients  far 
exceeded  those  needed  for  other 
patients  in  the  same  DRGs.  and  that 
Medicare  payment  is  inadequate  to  meet 
these  costs.  We  have  previously 
addressed  the  issue  of  Medicare 
payment  for  intractable  epilepsy  cases, 
most  recently  in  the  September  1,  1993 
final  rule  (58  FR  46287).  As  a  result  of 
our  previous  analyses,  we  have 
concluded  that  although  intractable 
epilepsy  patients  incur  higher  average 
charges  than  other  patients  in  the  same 
DRGs,  there  is  not  a  sufficient 
differential  nor  a  sufficient  volume  to 
warrant  a  DRG  change. 

In  order  to  respond  to  the  comments, 
we  updated  our  most  recent  studv  and 
evaluated  the  June  1994  update  of  the 
FY  1993  MedPAR  file.  We  identified 
2,284  intractable  epilepsy  cases  with  an 
average  charge  of  $8,820  compared  to  an 
average  charge  of  $7,602  for  all  patients 
in  the  same  DRGs.  Nonintractable 
epilepsy  cases  incurred  an  average 
charge  of  $7,423,  for  13,412  cases.  The 
incidence  of  inpatient  admissions  for  all 
cases  of  epilepsy  has  decreased  by 
nearly  30  percent,  with  intractable 
inpatient  admissions  down  19  percent 
from  the  FY  1992  data  (2.817  to  2.284 
cases).  The  following  table  summarizes 
our  most  recent  epilepsy  analysis 
findings,  comparing  the  average  charges 
between  epilepsy  and  other  cases 
assigned  to  the  same  DRG  (the  number 
of  cases  is  included  in  parentheses): 
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ORG 


24 


25 


26 


All  Cases 


Intracta- 
ble epi- 
lepsy 


$10,605 

(1.152) 

$7,003 

(1,132) 

0 

$8,820 
(2.284) 


Nonlrrtractable 
epilepsy 


$8,525 
(9,595) 
$4,654 
(3.811) 
$4,003 
(6) 
$7,423 
(13.412) 


All  epi- 
lepey 


$8,748 

(10.747) 

$5,192 

(4.943) 

$4,003 

(6) 

$7,626 

(15,696) 


All  cases 


$8,630 
(57,041) 

$4,738 
(20.456) 

$5,912 
(43) 

$7,602 
(77,540) 


Focusing  our  analysis  on  intractable 
epilepsy  patients  with  and  without 
video-telemetered  monitoring 
(procedure  code  89.19)  confirms  oiu' 
earlier  findings;  that  is.  intractable 
epilepsy  patients  who  receive  the 
neurodiagnostic  monitoring  do  in  fact 
incvu-  charges  greater  than  those  of  other 
intractable  epilepsy  cases  and  of  all 
other  patients  in  the  same  DRGs. 
Although,  in  the  past,  there  has  been  a 
problem  with  the  underreporting  of 
procedure  code  89.19  and  an  inability  to 
identify  the  extent  of  use  of  this 
procedure,  we  note  that  there  has  been 
a  substantial  increase  in  reporting  in  the 
FY  1993  data.  The  number  of  cases  now 
appears  to  more  accurately  match  the 
volume  predicted  in  the  past  by  the 
epilepsy  treatment  centers.  The  results 
of  this  analysis  are  summarized  in  the 
following  table: 


DRQ 

Intractatrfe 

Nonintractable 

epilepsy 

epilepsy 

24  witti  89.19  ... 

$13,493 

S9.71 1 

(104) 

(28) 

24  w/o  89.19  .... 

S10.318 

S8,521 

(1,048) 
$^.178 

(9,567) 

25  witti  89.19  ... 

$9,544 

(359) 

(77) 

25  w/o  89.19  .... 

$5,529 

$4,553 

- 

(773) 

(3.734) 

26  witti  89.19  ... 

0 

0 

26  w/o  89.19  .... 

0 

$4,003 
(6) 

The  commenters  recommend  that,  in 
revising  the  DRGs.  we  target  the  under 
age  60  patients  who  are  hospitalized 
with  intractable  epilepsy  and  receive  a 
neurodiagnostic  work-up  with  video- 
telemetered  monitoring.  We  used  age  65 
rather  than  age  60  in  our  analysis 
because  that  is  a  natural  age  break  in  the 
Medicare  patient  population.  That  is. 
patients  under  age  65  who  receive 


Medicare  benefits  qualify  on  the  basis  of 
disability  rather  than  on  the  basis  of  age. 
We  do  not  believe  the  difference  in  age 
break  is  significant. 

Our  analysis  identified  335  cases  of 
intractable  epilepsy  with  video- 
telemetered  monitoring  in  DRG  25  that 
were  under  age  65.  (We  concentrated  on 
DRG  25  as  suggested  by  the  commenters 
because  patients  admitted  for 
neurodiagnostic  monitoring  must  be 
relatively  healthy  and,  thus,  do  not 
usually  have  any  complicating 
conditions.)  The  average  charge  for  all 
intractable  epilepsy  patients  in  DRG  25 
with  procedure  89.19  was  $10,178. 
When  age  less  than  65  was  taken  into 
account,  the  average  charge  was 
$10,368,  compared  to  an  average  of 
$7,527  for  the  24  patients  age  65  and 
over.  The  following  table  summarizes 
the  DRG  25  average  charges  for 
intractable  epilepsy  patients  under  age 
65  compared  to  other  patients: 


DRG  25 


All  Cases 

Intractable  Epilepsy  Cases  ~ 

Intractable  Epilepsy  Cases  with  89.19 

Intractable  Epilepsy  Cases  w/o  89.19  

Nonintractable  Epilepsy  Cases  with  89.19 
Nonintractable  Epilepsy  Cases  w/o  89.19  . 


Age<65 


$4,740 

($7,422) 

S7,323 

(952) 

SI  0.368 

(335) 

$5,670 

(617) 

SI  0.078 

(58) 

$4,180 

(1 .520) 


Age  >65 


$4,737 

(13,034) 

$5,313 

(180) 

$7,527 

(24) 

$4,973 

(156) 

$7,913 

(19) 

$4,808 

(2,214) 


All  Ages 


$4,738 

(20,456) 

$7,003 

(1.132) 

$10,178 

(359) 

$5,529 

(773) 

$9,544 

(77) 

S4,553 

(3,734) 
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While  we  concur  with  the 
commenters  that  the  average  charges  for 
intractable  epilepsy  receiving  video- 
telemetered  monitoring  are  indeed 
greater  than  those  who  do  not,  our 
findings  indicate  that  this  is  more  a 
function  of  the  procedure  than  age  of 
the  patient.  The  highest  charges  of  any 
group  are  those  intractable  epilepsy 
cases  with  procedure  89.19  in  DRG  24 
($13,493  for  104  cases).  The  average 
charge  for  all  intractable  epilepsy  cases 
with  procedure  code  89.19  is  $10,922. 
while  those  under  65  in  DRG  24  have 
average  charges  of  $13,452  and  those 


under  65  in  DRG  25  average  $10,368. 
Thus,  based  on  the  FY  1993  data,  the 
majority  of  the  intractable  epilepsy 
cases  under  age  65  who  receive  video- 
telemetered  monitoring  classify  to  DRG 
25  (79  percent;  335  cases  of  423). 
However,  the  highest  average  charges 
for  this  age  group  and  procedure  are 
found  in  DRG  24.  In  addition,  the 
nonintractable  epilepsy  patients  under 
age  65  who  receive  procedure  code 
89.19  in  DRG  25  averaged  charges  of 
$10,078.  only  slightly  lower  tlian  the 
average  charge  for  the  intractable 


epilepsy  cases  in  the  same  DRG  and  age 
category. 

At  the  request  of  one  commenter,  we 
reviewed  the  number  of  cases  with 
diagnosis  code  780.3  (Convulsions)  and 
found  this  diagnosis  accounted  for  61 
percent  of  the  total  cases  in  DRGs  24 
through  26  (47,340  of  77.540  cases). 
Intractable  epilepsy  was  reported  as  a 
secondary  diagnosis  in  only  10  of  these 
cases,  with  an  average  charge  of  $3,502; 
nonintractable  epilepsy  was  a  secondary 
diagnosis  in  81  instances,  with  an 
average  charge  of  $6,351.  We  note  that, 
in  response  to  the  commenter's 


suggestion  that  these  cases  would  be 
more  appropriately  coded  to  diagnosis 
345.91,  the  coding  notes  for  345.91 
specifically  excludes  conditions  coded 
to  780.3.  We  agree  with  the  commenter 
this  change  in  coding  be  pursued 
through  the  ICD-9-CM  Coordination 
and  Maintenance  Committee. 

As  a  result  of  our  analysis,  we  note 
that,  as  a  group,  the  intractable  epilepsy 
cases  are  not  the  most  resource- 
intensive  set  of  cases  assigned  to  DRGs 
24  through  26.  The  highest  volume  of 
epilepsy  cases  are  coded  345.3 
(Epilepsy,  Grand  Mai  status),  with  5,708 
cases  reported  in  the  FY  1993  MedPAR 
and  an  average  charge  of  $12,324.  Of  the 
epilepsy  diagnoses,  the  average  charge 
for  grand  mal  epilepsy  is  exceeded  only 
by  intractable  epilepsy  partialis 
continua  (diagnosis  code  345.71)  with 
an  average  charge  of  $13,346  but  only  47 
cases. 

In  response  to  the  commenter's 
contention  that  epilepsy  centers  are  at 
financial  risk,  we  also  evaluated  the 
distribution  of  epilepsy  cases  across 
hospitals.  We  found  830  hospitals 
admitted  patients  with  intractable 
epilepsy;  3,141  hospitals  treated 
patients  with  nonintractable  epilepsy. 
Of  those  hospitals  treating  intractable 
epilepsy  cases,  only  5  percent  of  these 
hospitals  (44)  treated  10  or  more  cases, 
while  2.3  percent  treated  20  or  more 
cases.  The  vast  majority  (86  percent) 
treated  3  or  fewer  cases  (711  of  830 
hospitals).  As  in  our  prior  analyses,  we 
found  that  among  the  high  volume 
hospitals,  charges  for  these  cases  were 
normally  distributed,  with 
approximately  50  i>ercent  above  the 
average  charge  and  50  percent  below  the 
average. 

Of  the  30  recognized  epilepsy 
treatment  centers,  only  23  reported  any 
intractable  epilepsy  discharges  in  FY 
1993.  The  remaining  epilepsy  centers 
are  either  children's  hospitals  and  are 
excluded  from  the  prospective  payment 
system  or  did  not  treat  intractable 
epilepsy  patients  in  FY  1993. 
Approximately  70  percent  (16  of  23 
centers)  treated  10  or  more  cases;  less 
than  2  percent  treated  fewer  than  4 
intractable  epilepsy  cases.  However,  of 
the  total  2,284  intractable  epilepsy 
cases,  less  than  18  percent  (405  cases) 
were  admitted  to  epilepsy  treatment 
centers.  The  average  charge  per 
intractable  epilepsy  case  treated  at  an 
epilepsy  treatment  center  was  $9,546, 
only  slightly  higher  than  the  $8,820 
average  charge  at  all  hospitals. 
Although  the  distribution  of 
intractable  epilepsy  patients  across 
hospitals  tends  to  minimize  the  impact 
uf  higher  charges  on  any  one  hospital, 
we  acknowledge  that,  even  thou^  the 


volume  of  hospitals  is  small,  many 
hospitals  treating  high  numbers  of 
intractable  epilepsy  patients  may  incur 
charges  above  the  average.  This  is 
particularly  true  for  the  speciahzed 
treatment  centers.  However,  we  note 
that  these  hospitals  are  for  the  most  part 
large  urban  or  teaching  hospitals  or  both 
and,  as  such,  receive  some  of  the  highest 
Medicare  payment  rates. 

We  are  not  recommending  any  DRG 
modification  for  epilepsy  cases  at  this 
time.  Although  the  intractable  epilepsy 
cases,  especially  those  using  procedure 
89.19,  result  in  higher  charges  than 
other  cases  in  the  same  DRGs.  the 
difference  is  neither  clearly  defined  by 
age  category  or  DRG  nor  of  sufficient 
volume  to  justify  a  separate  DRG  for 
these  patients.  Therefore,  we  do  not 
accept  the  commenters' 
recommendation  that  we  create  a  DRG 
for  intractable  epilepsy  patients,  under 
age  60.  using  video-telemetered 
monitoring. 

Comment:  Another  commenter 
expressed  concern  that  the  current 
Medicare  payment  pohcy  may  be  having 
an  adverse  effect  on  patient  access  for 
those  intractable  epilepsy  cases 
requiring  neurodiagnostic  monitoring. 

Response:  As  noted  above,  in  our 
response  to  cochlear  implant  comments, 
hospitals  may  not  refuse  to  offer  a 
covered  service  to  Medicare  patients  if 
they  provide  this  same  service  to  other 
patients. 
d.  Heart  Assist  Devices. 
Comment:  We  received  several 
comments  concerning  the  DRG 
assigrunent  of  and  payment  for  the 
implantation  of  ventricular  assist 
devices.  The  commenters  beUeve  that 
the  current  assignment  of  this  procedure 
(procedure  code  37.62)  to  DRGs  110  and 
111  (Major  Cardiovascular  Procedures) 
was  made  based  on  outdated  data  and 
does  not  reflect  ciurent  practice. 

The  commenters  note  that  only  one 
heart  assist  device,  the  BVS  5000 
biventricular  support  system,  has 
received  approval  from  the  Food  and 
Drug  Administration  (FDA)  and  is 
covered  by  Medicare  when  used  in 
patients  suffering  from  postcardiotoray 
ventricular  dysfunction.  (See  section 
65-15  of  the  Medicare  Coverage  Issues 
Manual  (HCFA  Pub.  6).)  One  of  the 
commenters,  the  manufacturer  of  the 
BVS  5000,  submitted  the  results  of  a 
study  it  commissioned  to  analyze  the 
current  Medicare  payments  for  that 
device. 

The  study  analyzed  the  hospital  bills 
for  36  cases  of  implantation  of  the  heart 
assist  device  that  were  performed  at  13 
hospitals.  Using  the  information  on  the 
hospital  bills,  total  hospital  charges 
were  calculated  for  each  of  the  36  cases 


and  then  standardized  using  Medicare 
formulas  and  adjustment  factors.  (The 
36  cases  are  a  sample  of  all  patients 
receiving  the  BVS  5000  and  are  not 
restricted  to  Medicare  beneficiaries.) 
The  results  of  the  study  indicated  that 
the  average  standardized  charge  for  the 
36  cases  was  consistently  mu<±  higher 
than  the  average  standardized  charge  for 
each  of  the  nine  DRGs  to  which  these 
cases  would  have  been  assigned. . 
Overall,  the  average  standardized  charge 
for  the  36  cases  was  $155,396.  compared 
to  an  estimated  average  DRG  payment  of 
$30,488,  exclusive  of  capital  and  outlier 
payments. 

Using  the  average  standardized  charge 
of  $155,396,  the  study  imputes  a  DRG 
weight  of  19.3803  for  these  cases.  Even 
if  the  cases  that  would  group  to  DRG 
103  (Heart  Transplant)  and  DRG  483 
(Tracheostomy  Except  for  Face,  Mouth, 
and  Neck  Diagnoses)  are  excluded,  the 
average  standardized  charge  is  still 
$114,299,  implying  a  weight  of  14.2548. 
Based  on  this  result,  the  study 
recommends  that  the  BVS  5000  cases  be 
reassigned  from  DRGs  110  and  111  to 
DRG  103,  which,  with  an  FY  1994 
weight  of  14.0215,  is  the  most 
appropriate  DRG  assignment  in  MDC  5 
(Diseases  and  Disorders  of  the 
Circulatory  System),  bi  addition,  fi:t)m  a 
clinical  perspective,  both  patients 
assigned  to  DRG  103  and  those  who 
receive  a  BVS  5000  are  seriously  ill, 
have  cardiac  dysfunction  that  cannot 
continue  to  sustain  life,  and  require 
lengthy  and  intensive  hospital  care. 
Finally,  one  commenter  expressed 
conce.Ti  that  the  volume  of  cases  in  the 
FY  1993  MedPAR  file  with  prtwedure 
code  37.62  (406  cases)  indicates  that 
many  of  the  Medicare  patients  are 
receiving  nonapproved  heart  assist 
devices  that  should  be  excluded  txim 
Medicare  payment.  The  commenter 
suggested  that  hospitals  should  be 
directed  to  use  code  37.62  only  for 
procedures  involving  FDA-approved 
and  Medicare-covered  devices. 

Response:  Our  analysis  of  the  FY  1993 
Mei-iP.AR  file  identified  406  cases  with 
a  procedure  code  of  37.62. 
Approximately  10  percent  of  these  cases 
(38  cases)  were  assigned  to  DRGs 
outside  of  MDC  5.  with  the  highest 
volume  (25  cases)  classified  to  DRG  483. 
Of  the  remaining  368  cases.  266  were 
assigned  to  DRGs  other  than  DRGs  110 
and  111.  Therefore,  there  were  only  102 
cases  (approximately  25  percent  of  the 
total)  that  were  assigned  to  a  DRG  based 
on  the  presence  of  a  heart  assist  device 
(96  cases  to  DRG  110  and  6  cases  to  DRG 
111)  In  DRG  110,  the  average 
standardized  charge  for  cases  with 
procedure  code  37.62  was  $39,038  and 
the  average  for  all  cases  in  that  DRG  was 
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$32,939.  For  the  6  cases  assigned  to 
DRG  111,  the  average  standardized 
charge  was  $57,375  compared  to 
$18,259  for  all  cases  in  that  DRG. 

Based  on  the  results  of  our  analysis, 
we  do  not  beUeve  that  the  cases  of 
implantation  of  a  heart  assist  system 
assigned  to  DRG  110  are  vastly 
underpaid.  In  fact,  the  average  charge 
for  those  cases  iS  only  $6,000  higher 
than  the  other  cases  in  the  DRG  and  is 
well  within  the  normal  range  of  charges 
for  DRG  110.  In  addition,  although  the 
average  charge  for  the  6  cases  assigned 
to  DRG  111  is  much  higher  than  the 
overall  average  (almost  $40,000  more), 
the  exclusion  of  one  extremely 
expensive  case  (standardized  charge  of 
$258,172)  results  in  an  average  charge  of 
$17,218  for  the  remaining  5  cases, 
which  is  below  the  DRG  111  average 
charge.  We  note  that  the  expensive  case 
would  have  received  a  large  outlier 
payment  in  addition  to  its  operating  and 
capital  DRG  payments. 

Unlike  the  manufacturer's  study, 
which  identified  specific  cases  using  the 
FDA-approved  device,  we  are  not  able 
to  distinguish  the  approved  device  from 
other  devices  which  are  still 
investigational.  Based  on  the  volume  of 
cases  in  the  FY  1993  data,  we  are  certain 
that  several  different  devices  are  being 
captured  by  the  37.62  code  for  heart 
assist  implants.  We  note  that  the  cases 
in  this  file  were  all  discharged  prior  to 
the  date  the  BVS  5000  was  approved  for 
coverage  (October  1, 1993).  Therefore, 
with  the  exception  of  those  limited 
cases  in  which  contractor  discretion  has 
been  exercised,  there  are  no  covered 
devices  in  the  FY  1993  MedPAR  file, 
including  the  BVS  5000  cases.  The 
manufacturer  of  the  BVS  5000  declined 
to  honor  our  request  for  a  list  of  the 
hospitals  that  purchase  and  implant  its 
device.  A  list  of  identified  hospitals 
could  help  us  to  narrcrw  our  analysis  to 
cases  that  are  likely  to  be  covered  under 
Medicare. 

Because  of  our  inability  to  identify 
specifically  the  FDA-approved  device, 
we  cannot  determine  the  DRG 
distribution  nor  the  charges  attributable 
to  the  implant  of  the  BVS  5000.  Nor  is 
it  possible  to  identify  those  cases  where 
the  heart  assist  device  is  used  as  a 
bridge  to  heart  transplant,  for  which  it 
is  not  covered  under  Medicare  policy. 
Therefore,  at  this  time,  we  do  not 
believe  that  we  have  enough 
information  to  recommend  any  change 
in  DRG  classification  for  this  device. 
Based  on  the  data  available,  it  does  not 
appear  that  DRGs  llOandlllare 
inappropriate  designations  for 
procedure  code  37.62. 

We  cannot  advise  hospitals  that  they 
may  use  procedure  code  37.62  only  for 


those  devices  that  are  approved  and 
covered  under  Medicare.  The  ICI>-9- 
CM  procedure  codes  are  not  the 
exclusive  domain  of  Medicare  payment 
pohcy.  These  codes  are  used  by  many 
other  organizations  and  agencies  for 
various  health-related  purposes.  We 
suggest  that  the  commenters  contact 
Patricia  E.  Brooks,  co-chairperson  of  the 
ICD-9-CM  Coordination  and 
Maintenance  Committee,  concerning  the 
feasibility  of  creating  a  procedure  code 
specific  to  implant  of  the  FDA-approved 
biventricular  support  system.  Ms. 
Brooks'  address  is  set  forth  in  section 
II.B.7  of  this  preamble. 

e.  Automatic  implantable  cardioverter 
defibrillator  (AICD)  procedures  (DRG 
1 16).  For  several  years,  we  have 
received  correspondence  concerning  the 
appropriate  DRG  assignment  of  certain 
procedures  involving  automatic 
implantable  cardioverter  defibrillators 
(AICDs).  When  a  patient  whose 
principal  diagnosis  is  classified  to  MDC 
5  (Diseases  and  Disorders  of  the 
Circulatory  System)  receives  a  total 
AICD  system  implant  or  replacement 
(procedure  code  37.94),  the  case  is 
assigned  to  DRG  104  or  105  (Cardiac 
Catheterization).  However,  prior  to 
October  1, 1992,  if  a  procedure  was 
performed  that  involved  the 
implantation  or  replacement  of  only 
part  of  the  AICD  system  (that  is, 
replacement  or  implant  of  either  the 
leads  or  pulse  generator  only),  the  case 
was  assigned  to  DRG  120  (Other 
Circulatory  System  OR  Procedures). 
Effective  with  discharges  occurring  on 
or  after  October  1, 1992,  these 
procedures  were  assigned  to  DRG  116 
(Other  Permanent  Cardiac  Pacemaker 
Implant  or  AICD  Lead  or  Generator 
Procedure).  Although  we  proposed  no 
further  changes  to  this  DRG  assignment 
for  FY  1995,  we  received  several 
comments. 

Comment:  Commenters  requested  that 
we  change  the  DRG  assignment  for 
procedures  in  which  replacement  or 
implantation  of  only  part  of  the  AICD 
system  (either  the  leads  or  pulse 
generator)  is  performed  from  DRG  116  to 
DRG  115  (Permanent  Cardiac  Pacemaker 
Implantation  with  AMI,  Heart  Failure  or 
Shock).  The  relevant  procedure  codes 
are  the  following:  37.95  (Implantation  of 
automatic  cardioverter/defibrillator 
lead(s)  only),  37.96  (Implantation  of 
automatic  cardioverter/defibrillator 
pulse  generator  only),  37.97 
(Replacement  of  automatic  cardioverter/ 
defibrillator  lead(s)  only),  37.98 
(Replacement  of  automatic  cardioverter/ 
defibrillator  pulse  generator  only). 

The  commenters  expressed  concern 
that,  even  with  the  revised  classification 
to  DRG  116.  hospitals  are  not  adequately 


compensated  for  these  procedures. 
Based  on  the  results  of  an  August  1992 
study  commissioned  by  the  only  AICD 
manufacturer  at  that  time,  the 
commenters  estimate  that  these 
procedures  should  be  assigned  to  a  DRG 
uith  a  relative  weight  of  3.7300.  (The 
FY  1995  relative  weights  for  DRGs  115 
and  116  are  3.5936  and  2.4514, 
respectively.)  Therefore,  the 
commenters  assert  that  assignment  of 
AICD  cases  to  DRG  115  would  be  more 

uitable. 

Response:  As  explained  in  detail  in 
the  September  1,  1992  final  rule  (57  FR 
39749),  the  current  clinical  composition 
and  relative  weights  of  the  surgical 
DRGs  in  MDC  5  do  not  offer  a  perfect 
match  with  the  AICD  cases.  After 
reviewing  the  current  DRGs  in  terms  of 
clinical  coherence  and  similar  resource 
use,  we  determined  that  DRG  116  was 
the  best  fit  possible. 

Since  reassignment  of  these 
procedures  to  DRG  116,  we  have 
annually  reanalyzed  the  cases  based  oh 
the  most  recent  data.  Based  on  data  in 
the  1993  MedPAR  file,  the  average 
standardized  charge  for  AICD  cases  was 
$27,999  for  the  1,933  cases  assigned  to 
DRG  116.  The  average  standardized 
charge  for  all  cases  in  DRG  116  was 
$19,456  and,  for  DRG  115,  $29,001. 
Although  the  $8,543  difference  between 
the  average  charge  for  AICD  cases  in 
DRG  116  and  all  cases  in  DRG  116  is 
within  the  normal  range  of  charges  for 
that  DRG,  the  difference  in  charges  has 
grown  over  the  last  2  years. 

The  average  length  of  stay  for  these 
AICD  cases  is  4.6  days  compared  to  4.6 
for  all  cases  inDRG  116.  However,  the 
length  of  stay  for  cases  in  DRG  115  is 
12.8  days.  In  general,  the  patients 
classified  to  DRG  115  are  seriously  ill 
and  the  long  length  of  stay  supports  this 
contention.  We  believe  that  even  though 
the  average  charge  for  an  AICD  case  is 
closer  to  the  average  charge  in  DRG  115 
than  that  of  DRG  116,  clinically,  the 
AICD  patients  are  much  more  similar  to 
the  patients  classified  to  DRG  116  than 
those  in  DRG  115.  Thus,  it  is  the  cost 
of  the  AICD  device  that»is  responsible 
for  the  high  average  charge  for  these 
cases  and  not  the  intensity  of  hospital 
services  required  to  treat  the  patient. 

Although  originally  there  was  only 
one  AICD  device  on  the  market,  others 
have  become  approved  and  are  now 
available  for  hospitals.  We  believe  that 
with  these  new  devices,  increased 
competition  may  result  in  a  decrease  in 
the  price  and  a  corresponding  drop  in 
the  average  charge  for  a  hospital  stay  for 
AICD  procedures.  In  any  case,  as  with 
the  cochlear  implants  di.scussed  above 
in  this  section  of  the  preamble,  we  are 
reluctant  to  provide  higher  DRG  weights 


for  categories  of  cases  that  are  made 
costly  due  to  the  cost  of  a  device.  We 
do.  however,  acknowledge  that  this 
problem  with  new  technologies  is 
increasing  and  we  are  interested  in 
finding  a  cost-effective  solution  to  the 
problem.  In  the  meantime,  we  beUeve 
continued  assignment  of  AICD  implant 
cases  to  DRG  116  is  appropriate.  We 
will  continue  reviewing  this  issue 
during  FY  1995. 

/.  DRG  Assignment  Issues.  Among  the 
comments  received  on  the  proposed 
rule  were  three  inquiries  regarding  DRG 
case  assignments.  These  comments, 
although  unrelated  to  any  changes  in 
the  proposed  rule,  are  representative  of 
the  types  of  questions  that  we  receive 
throughout  the  year  concerning  DRG 
assigiunent.  We  are  responding  to  these 
comments  in  this  final  rule  in  the 
interest  of  public  information  and 
clarification  of  the  DRG  classification 
system. 

Comment:  One  commenter  requests 
an  explanation  of  why  a  patient  with  a' 
principal  diagnosis  of  osteomyehtis 
(diagnosis  code  730.xx)  who  has  a  toe 
amputation  (procedure  code  84.11)  is 
assigned  to  DRG  225  (Foot  Procedures) 
with  a  proposed  FY  1995  weight  of 
0.9056  when  a  patient  with  the  same 
principal  diagnosis  who  has  no  surgical 
intervention  is  assigned  to  higher- 
weighted  DRG  238  (Osteomyelitis),  with 
a  proposed  weight  of  1.4971.  Tbe 
commenter  suggests  that  a  more 
appropriate  assignment  for  the  toe 
amputation  would  be  DRGs  233  and  234 
(Other  Musculoskeletal  System  and 
Connective  Tissue  OR  Procedures)  with 
proposed  weights  of  1.9004  and  .9497, 
respectively; 

Response:  The  classification  of  a  case 
to  a  DRG  begins  with  assignment  to  an 
-MDC  based  on  principal  diagnosis.  A 
patient  with  osteomyelitis  is  assigned  to 
MDC  8  (Diseases  and  Disorders  of  the 
Musculoskeletal  System  and  Connective 
Tissue).  The  next  step  is  to  group  the 
^se  into  the  appropriate  DRG  within 
that  MDC.  If  an  operating  room 
procedure  is  performed,  the  case  will 
group  to  one  of  the  surgical  DRGs  in 
MDC  8.  A  case  with  the  same  principal 
diagnosis  code  and  no  surgical 
procediu-e  will  group  to  a  medical  DRG. 
The  DRG  relative  weights  assigned  to 
a  particular  DRG  are  based  on  the 
average  amount  of  resources  used  in 
treating  the  patients  in  that  DRG,  as 
measured  by  total  charges,  relative  to 
the  average  resources  used  to  treat  all 
patients.  The  commenter  assimies  that  a 
case  in  which  surgery  is  performed  has 
higher  resource  use  and,  therefore, 
should  have  a  weight  that  is  higher  than 
a  case  in  which  no  surgery  is  performed. 
This  assumption  is  unfounded  since 


many  other  aspects,  including  length  of 
stay  and  severity  of  illness,  also  account 
for  resource  use.  La  fact,  cases  in  DRG 
225  have  a  much  shorter  average  length 
of  stay  (5.2  days)  than  cases  in  DRG  238 
(12.8  days).  One  reason  we  have  found 
for  lower  relative  weights  in  some 
surgical  DRGs  as  compared  to  medical 
DRGs  in  the  same  MDC  is  the  fact  that 
often  the  patients  in  the  surgical  DRG 
have  received  a  clear  diagnosis  and 
begin  treatment  soon  after  they  are 
admitted  to  the  hospital.  On  the  other 
hand,  some  medical  cases  involve 
lengthy  medical  diagnostic  workup  and 
testing  to  discover  both  the  reason  for 
the  hospital  stay  and  the.treatment  that 
should  be  given. 

The  cases  that  group  to  DRG  225 
receive  one  of  several  well-defined, 
relatively  low-resource  use  procedures 
and  are  discharged  within  a  few  days. 
However,  the  cases  that  group  to  DRG 
238  encompass  a  large  range  of 
principal  diagnoses,  many  of  which  can 
take  severalJavs  to  diagnose  and  treat. 

Comment:  The  same  commenter  is 
also  concerned  about  a  case  in  which  a 
patient  is  admitted  voth  chest  pain,  has 
a  cardiac  catheterization^  and  is 
ultimately  diagnosed  with  a  noncardiac 
diagnosis  such  as  gastritis.  In  this 
scenario,  the  case  is  assigned  to  a  DRG 
consistent  with  the  principal  diagnosis 
of  gastritis,  and  the  cardiac 
catheterization  does  not  affect  the  DRG 
assignment.  The  commenter,  therefore, 
believes  that  the  hospital  is  not  being 
adequately  compensated  for  the 
resources  expended.  If  the  same  patient 
had  been  determined  to  have  a  cardiac 
condition,  the  catheterization  would 
have  counted  in  DRG  assignment. 

Response:  As  discussed  above,  the 
classification  of  a  case  to  a  DRG  begins 
with  assignment  to  an  MDC  based  on 
the  principal  diagnosis.  In  order  to 
maintain  the  integrity  of  the  system, 
cases  must  be  assigned  to  DRGs  to 
which  they  are  most  clinically  related. 
Cardiac  catheterization  is  a  non-OR 
procedure  that  is  considered  for  DRG 
assignment  within  MDC  5,  but  is  treated 
as  any  other  non-OR  procedure  in  all 
the  other  MDCs.  This  policy  recognizes 
the  fact  that  catheterization  is  an 
important  determinant  in  the  resources 
used  in  the  cardiac  cases  in  MDC  5. 
However,  it  is  not  generally  associated 
with  treatment  or  diagnosis  in  other 
MDCs. 

Under  the  prospective  payment 
system.  Medicare  does  not  pay  for  the 
costs  of  individual  cases.  Because  it  is 
a  system  based  on  an  averaging  process, 
some  cases  in  a  particular  DRG  w'ill 
incur  costs  in  excess  of  payment  while 
others  will  receive  payment  in  excess  of 
costs.  Thus,  although  a  patient  with  a 


principal  diagnosis  of  gastritis  who 
receives  a  cardiac  catheterization  may 
consume  more  resources  than  the 
average  patient  with  that  diagnosis, 
there  will  no  doubt  be  patients  with  the 
same  principal  diagnosis  and  DRG 
assignment  who  consume  fewer  than 
average  resources. 

Comment:  Another  commenter 
questions  the  assignment  of  a  patient 
with  pulmonary  edema  and  heart 
disease  (principal  diagnosis  code  428.0 
(Congestive  heart  failure))  who  requires 
mechanical  ventilation  to  DRG  127 
(Heart  Failure  and  Shock)  with  a  final 
FY  1995  relative  weight  of  1.0239. 
However,  a  patient  with  acute 
pulmonary  edema  and  no  heart 
condition  (principal  diagnosis  code  of 
518.4  (Acute  edema  of  lung, 
unspeciped))  who  requires  mechanical 
ventilation  is  assigned  to  DRG  475 
(Respiratory  System  Diagnosis  with 
Ventilator  Support)  with  a  FY  1995 
relative  weight  of  3.7005.  Again,  the 
commenter  cannot  understand  the 
different  paj-ment  amount  for  the  same 
type  of  case. 

Response:  Although  these  cases 
exhibit  the  same  symptom  (pulmonary 
edema),  the  principal  diagnoses  are 
assigned  to  two  different  MDCs.  Under 
our  cmrent  system,  mechanical 
ventilation  is  a  determining  factor  in  the 
assignment  of  cases  in  MDC  4. 
Therefore,  the  case  that  groups  to  that 
MDC  is  classified  to  a  DRG  based  on  the 
mechanical  ventilation.  In  all  other 
MDCs,  the  use  of  mechanical  ventilation 
is  not  considered  in  the  assignment  of 
the  case.  In  the  September  1, 1993  final 
rule,  we  discussed  our  intention  to 
analyze  cases  with  mechanical 
ventilation  in  all  MDCs  and  to  consider 
the  appropriate  placement  of  these  cases 
as  a  part  of  our  larger  DRG  refinement 
work  (58  FR  46285.)  As  we  have 
discussed  above  in  section  II.B.8  of  this 
preamble,  that  refinement  will  not  be 
implemented  before  FY  1996. 

C.  Recalibration  of  DRG  Weights 

We  proposed  to  use  the  same  basic 
methodology  for  the  FY  1995 
recalibration  as  we  did  for  FY  1994.  (See 
the  September  1,  1993  final  rule  (58  FR 
46290).)  That  is,  we  proposed  to 
recalibrate  the  weights  based  on  charge 
data  for  Medicare  discharges.  However, 
we  proposed  to  use  the  most  current 
charge  information  available,  the  FY 
1993  MedPAR  file,  rather  than  the  FY 
1992  MedPAR  file.  The  MedPAR  file  is 
based  on  fully-coded  diagnostic  and 
surgical  procedure  data  for  all  Medicare 
inpatient  hospital  bills. 

The  proposed  recalibrated  DRG 
relative  weights  were  constructed  from 
FY  1993  MedPAR  data,  received  bv 
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HCFA  throu^  December  1993,  from  ail 
hosDitals  subject  to  tbe  prospective 
payment  system  and  short-term  acute 
care  hospitals  in  waiver  States.  The  FY 
1993  MedPAR  file  at  that  time  included 
data  for  approximately  10.5  milUon 
Medicare  discharges.  The  MedPAR  file 
updated  through  June  1994  includes 
data  from  approximately  10.7  million 
discharges  and  is  the  file  used  to 
calculate  the  weights  set  forth  in  Table 
V  of  the  addendum  to  this  final  rule. 
The  methodology  used  to  calcidate 
the  DRG  relative  weights  from  the  FY 
1993  MedPAR  file  is  as  follows: 

•  To  tbe  extent  possible,  all  the 
claims  were  regrouped  using  the  revised 
DRG  classification  revisions  discussed 
above  in  section  n.B  of  this  preamble. 
As  noted  in  section  II.B.4.  due  to  the 
unavailability  of  revised  GROUPER 
software,  we  simulate  most  major 
classification  changes  to  approximate 
the  placement  of  cases  under  the 
proposed  reclassification.  However, 
there  are  scane  changes  that  cannot  be 
modeled. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
costs,  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 

•  We  then  eliminated  statistical 
outliers  using  the  same  criterion  as  was 
used  in  computing  the  current  weights. 
That  is,  all  cases  outside  of  3.0  standard 
deviations  from  the  mean  of  the  log  - 
distribution  of  charges  per  case  for  each 
DRG  were  eliminated. 

•  Tbe  average  charge  for  each  DRG 
was  then  recomputed  (excluding  the 
statistical  outliers)  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  relative 
weight. 

•  'We  established  the  relative  weight 
for  heart  transplants  (DRG  103)  and  liver 
transplants  (DRG  480)  in  a  manner 
consistent  with  the  methodology  for  all 
other  DRGs  except  that  the  transplant 
cases  that  were  used  to  establish.the 
weights  were  Umited  to  those  Medicare- 
approved  heart  and  liver  transplant 
centers,  respectively,  that  have  cases  in 
the  FY  1993  MedPAR  file.  Similarly,  we 
limited  the  lung  transplant  cases  that 
were  used  to  establish  the  weight  for 
DRG  495  (Lung  Transplant)  to  those 
hospitals  that  are  established  lung 
transplant  centers. 

•  Acquisition  costs  for  kidney,  heart. 
liver,  and  lung  transplants  are  paid  on 
a  reasonable  cost  basis.  Unlike  other 


excluded  costs,  the  acquisition  costs  are 
concentrated  in  specific  DRGs  (DRG  302 
(Kidney  Transplant);  DRG  103  (Heart 
Transplant);  DRG  480  (Liver 
Transplant);  and  DRG  495  (Lung 
Transplant)).  Because  these  costs  are 
paid  separately  from  the  prospective 
payment  rate,  it  is  necessary  to  make  an 
adjustment  to  prevent  the  relative 
weights  for  these  DRGs  from  including 
the  effect  of  the  acquisition  costs. 
Therefore,  we  subtracted  the  acquisition 
charges  &x>m  the  total  charges  on  each 
transplant  bill  that  showed  acquisition 
charges  before  computing  the  average 
charge  for  the  DRG  and  before 
eliminating  statistical  outliers. 

When  we  recafibrated  the  DRG 
weights  for  previous  years,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight  We  proposed  to  use 
that  same  ca::e  threshold  in  recalibrating 
the  DRG  weights  for  FY  1995.  Using  the 
final  FY  1993  MedPAR  data  set.  there 
are  35  DRGs  that  contain  fewer  than  10 
cases.  We  computed  the  weight  for  the 
35  low-volume  DRGs  by  adjusting  the 
original  weights  of  these  DRGs  by  the 
percentage  change  in  the  average  weight 
of  the  cases  in  the  remaining  DRGs. 

The  weights  developed  according  to 
the  methodology  described  above,  using 
the  DRG  classification  changes,  result  in 
an  average  case  weight  that  is  different 
from  the  average  case  weight  before 
recalibration.  Therefore,  the  new 
weights  are  normalized  by  an 
adjustment  factor,  so  that  the  average 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  before 
recahhration.  This  adjustment  is 
intended  to  ensure  that  recalibration  by 
itself  neither  increases  nor  decreases 
total  payments  under  the  prospective 
payment  system. 

Althougn  we  received  no  comments 
on  the  recalibration  of  the  DRG  weights, 
we  did  receive  two  comments  that  relate 
to  that  process. 

Comment  Two  commenters  were 
concerned  that  the  proposed  FY  1995 
DRG  weights  for  certain  transplant  cases 
were  lower  than  the  weights  that  were 
in  effect  for  FY  1994.  The  DRGs  in 
question  are  those  for  liver  transplants 
(DRG  480)  and  heart  transplants  (DRG 
103).  The  commenters  believe  that  these 
cages  are  getting  more  costly,  not  less, 
as  the  lower  weights  would  lead  one  to 
believe.  The  commenters  suggest  that 
we  further  investigate  the  data  on  these 


cases. 


Response:  Elvery  year  when  the 
relative  weights  are  recalibrated,  we  use 
charge  information  from  the  most  recent 
Medicare  data  available.  That  is,  we  use 
the  charges  reported  by  hospitals  forthe 
cases  paid  under  each  DRG.  Therefore.  - 


any  change  in  the  relative  weight  of  a 
DRG  is  directly  related  to  the  average 
charge  of  the  cases  classified  to  that 
DRG  compared  to  the  average  charge  of 
all  the  cases. 

The  average  charges  used  to  calculate 
the  weight  for  DRG  103  actually 
increased  between  the  FY  1992  data 
used  to  calculate  the  FY  1994  weights 
and  the  FY  1993  data  used  to  calculate 
the  FY  1995  weights;  however,  the 
average  charge  for  DRG  480  decreased. 
The  average  charge  for  DRG  103 
increased  from  $105,748  to  $107,489 
and  the  average  charge  for  DRG  480 
decreased  &T>m  $146,824  to  $144,843. 
These  changes  reflect  an  increase  of  less 
than  2  percent  in  the  charges  for  DRG 
103  and  a  decrease  of  slightly  more  than 
1  percent  in  the  charges  for  DRG  480. 
However,  the  average  charge  of  all  cases 
in  the  2  years  increased  from  $10,483  to 
$11,108.  an  increase  of  6  percent  Thus, 
the  weights  of  DRG  103  and  480  both 
decrease  between  FY  1994  and  FY  1995 
because  the  change  in  the  average 
charges  for  those  DRGs  is  less  than  the 
increase  in  the  average  charge  for  all 
cases. 

We  note  that  the  relative  weight  of 
DRG  103  has  been  slightly  erratic  in  the 
last  5  years,  with  a  low  of  12.5568  in  FY 
1993  and  a  high  of  14.0323  in  FY  1992. 
This  is  not  unusual  for  a  relatively  low   .. 
volume  DRG  (under  400  cases)  with  a 
large  range  of  reported  charges 
(approximately  $25,000  to  $600,000).  A 
few  very  low  or  very  high  charge  cases 
can  make  a  dramatic  difference  in  the 
DRG  weight.  Regarding  DRG  480,  we 
note  that  the  weight  has  been  steadily 
decreasing  since  FY  1992  (relative 
weight  of  22,8213). 

Section  1886(d)(4)(C)(iii)  of  the  Act 
requires  that  beginning  with  FY  1991. 
reclassification  and  recahhration 
changes  be  made  in  a  manner  that 
assures  that  the  aggregate  paj-ments  are 
neither  greater  than  nor  less  than  the 
aggregate  payments  that  would  have 
been  made  without  the  changes. 
Although  normalization  is  intended  to 
achieve  this  effect,  equating  the  average 
case  weight  after  recalibration  to  the 
average  case  weight  before  recalibration 
does  not  necessarily  achieve  budget 
neutrality  with  respect  to  aggregate 
payments  to  hospitals  because  payment 
to  hospitals  is  affected  by  factors  other 
than  average  case  weight.  Therefore,  as 
discussed  in  section  lI.A.4.b.  of  the 
Addendum  to  this  final  rule,  we  are 
making  a  budget  neutrality  adjustment 
to  implement  the  requirement  Of  section 
1886(d)(4)(C)(iii)  of  thej\ct. 


III.  Changes  to  the  Hospital  Wage  Index 
and  Medicare  Geographic 
Classification  Review  Board  Guidelines 

A.  Background 

Under  the  Medicare  prospective 
payment  system,  different  payment  rales 
are  calculated  for  hospitals  located  in 
rural,  urban,  and  large  urban  areas.  For 
purposes  of  the  standardized  payment 
amoimt,  section  1886(d)(2)(D)  of  the 
Social  Security  Act  requfres  that  we  use 
Metropolitan  Statistical  Areas  (MSAs)  as 
defined  by  the  Office  of  Management 
and  Budget  (OMB)  to  determine 
whether  hospitals  are  located  in  rural, 
urban  or  large  urban  areas  (areas  with  a 
population  over  1  miUion).  However, 
section  1886(d)(3)(A)  of  the  Act 
provides  for  the  elimination  of  separate 
urban  and  rural  standardized  payment 
amounts  begiiming  in  FY  1995. 

SecUon  1886(d)r3)(E)  of  the  Act 
requires  that,  as  part  of  the  methodology 
for  determining  prospective  payments  to 
hospitals,  the  Secretary  shall  adjust  the 
standardized  amounts  "for  area 
differences  in  hospital  wage  levels  by  a 
factor  (estabhshed  by  the  Secretary) 
reflecting  the  relative  hospital  wage 
level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level."  In 
accordance  with  the  broad  discretion 
conferred  by  this  provision,  we 
currently  define  hospital  labor  market 
areas  based  on  the  definitions  of  MSAs 
issued  by  OMB.  Additionally,  we  adjust 
the  wage  index  to  take  into  account  die 
geographic  reclassification  of  hospitals 
in  accordance  with  sections 
1886(d)(8)(B)  and  1886(d)(10)  of  the  Act. 

Section  1886(d)(3)(E)  of  the  Act  also 
requires  that  the  wage  index  be  updated 
annually  beginning  October  1, 1993. 
This  section  further  provides  that  the 
Secretary  base  the  update  on  a  survey  of 
wages  and  wage-related  costs  of  short- 
term  acute  care  hospitals.  The  survey 
should  measure,  to  the  extent  feasible, 
the  earnings  and  paid  hours  of 
employment  by  occupational  category 
and  must  exclude  data  with  respect  to 
the  wages  and  wage-related  costs 
incurred  in  furnishing  skilled  nursing 
services. 

For  determining  prospective 
payments  to  hospitals  in  FY  1995,  the 
wage  index  is  based  on  the  data 
collected  from  the  Medicare  cost  reports 
submitted  by  short-term  acute  care 
hospitals  for  cost  reporting  periods 
beginning  in  FY  1991  (that  is,  cost 
reporting  periods  begirming  on  or  after 
October  1, 1990  and  before  October  1, 
1991).  The  current  wage  index  includes 
wages  and  salaries  paid  by  a  hospital, 
home  office  salaries,  fiinge  benefits,  and 
certain  contract  labor  costs  and  hours. 


The  current  computation  of  the  wage 
index  excludes  salaries  and  wages 
associated  with  non-hospital  type 
services,  such  as  skilled  nursing  facihty 
services,  home  health  agency  services, 
or  other  subprovider  components  that 
are  not  subject  to  the  prospective 
payment  system. 

In  the"May  27, 1994  proposed  rule,  we 
proposed  to  use  updated  wage  data  to 
construct  the  FY  1995  wage  index  as 
required  by  section  1886(d)(3)(E)  of  the 
Act.  In  addition,  we  proposed  changes 
in  the  future  reporting  of  hospital  wage 
index  data.  The  changes  we  proposed  to 
the  wage  index  are  discussed  in  detail 
below. 

In  the  proposed  rule,  we  also 
presented  our  research  and  analysis 
concerning  several  options  for 
alternative  labor  market  areas  and 
solicited  pubfic  comment.  The  deadline 
for  comments  concerning  any  of  the 
labor  market  alternatives  was  August  31, 
1994,  As  stated  in  the  proposed  rule,  we 
will  consider  all  comments  received  by 
this  date  as  we  continue  to  evaluate 
possible  options  for  revising  wage  index 
labor  market  areas. 

In  addition,  we  are  revising  the 
guidelines  for  reclassification  by  the 
MGCRB  by  eliminating  the  adjacency 
requirement  for  individual  hospital 
reclassifications.  This  change  is 
discussed  below  in  section  III.F.  of  this 
preamble.  We  welcome  public 
comments  on  the  elimination  of  this 
requirement. 

B  FY  1995  Wage  Index  Update 

We  proposed  to  base  the  FY  1995  • 
wage  index,  effective  for  hospital 
discharges  occurring  on  or  after  October 
1, 1994  and  before  October  1, 1995, 
upon  the  data  collected  from  the 
Medicare  cost  report  (Worksheet  S-3, . 
Part  n)  submitted  by  hospitals  for  cost 
reporting  periods  beginning  in  FY  1991. 

We  proposed  to  use  all  of  the 
categories  of  data  collected  from 
Worksheet  S-3,  Part  II.  Therefore,  the 
FY  1995  wage  index  reflects  the 
following: 

•  Total  short-term  acute  care  hospital 
salaries  and  hours. 

•  Home  office  costs  and  hours. 

•  Fringe  benefits  associated  with 
hospital  and  home  office  salaries. 

•  Direct  patient  care  related  contract 
labor  cost  and  hours. 

•  The  exclusion  of  salaries  and  hours 
for  non-hospital  type  services  such  as 
skilled  nursing  facihty  services,  home 
health  services,  or  other  sub-provider 
components  that  are  not  subject  to  the 
prospective  payment  system. 


1.  Midyear  Wage  Data  Corrections 

The  data  for  the  proposed  FY  1995 
wage  index  was  obtained  bom 
Worksheet  S-3,  Part  D,  of  the  HCFA- 
2552  submitted  by  short-term  acute  care 
hospitals  for  cost  reporting  periods 
beginning  during  FY  1991.  The  wage 
data  are  reported  electronically  to  HCFA 
through  the  Hospital  Cost  Report 
Information  System  (HCRIS).  Because  of 
substantial  deficiencies  in  the  initial 
data  reported  by  hospitals  on  the  cost 
report  (including  missing  data  items 
such  as  excluded  hours  and  total  paid 
hours),  we  initiated  an  intensive  review 
of  the  wage  data  and  made  numerous 
edits  to  ensure  quality  and  accuracy. 
Medicare  intermediaries  were  instructed 
to  transmit  any  revisions  to  HCFA 
through  HCRIS  by  early  January  1994.  In 
the  proposed  rule,  we  discussed  in 
detail  the  review  of  the  cost  report  data 
(59  FR  27718),  as  well  as  the  process 
that  hospitals  could  use  to  verify  their 
wage  data  and  to  submit  corrections  if 
necessary. 

The  wage  file  used  to  construct  the 
proposed  wage  index  included  data 
obtained  in  late  January  1994  from  the 
HCRIS  database  and  subsequent  changes 
we  received  from  intermediaries 
through  March  14, 1994.  To  allow 
sufficient  time  to  process  any  changes, 
we  instructed  hospitals  to  submit 
requests  for  corrections  to  their  fiscal 
intermediaries  by  May  15,  1994.  To  be 
reflected  in  the  final  wage  index,  any 
wage  data  corrections  had  to  be 
reviewed  by  the  intermediary  and 
transmitted  to  HCFA  via  HCRIS  on  or 
before  June  15,  1994.  In  the  proposed 
rule,  we  noted  that  we  would  make  a 
diskette  available  in  mid- August  that 
would  contain  the  finalized  raw  wage 
data  used  to  construct  the  wage  index 
values  in  this  final  rule.  We  also  noted 
that  we  were  making  the  August 
diskette  available  for  the  limited 
purpose  of  identifying  any  potential 
errors  made  by  HCFA  or  the 
intermediary  in  the  tabulation  of 
finalized  wage  data,  not  for  the 
initiation  of  new  wage  data  correction 
requests  (59  FR  27719). 

If,  after  reviewing  the  diskette  made 
available  to  hospitals  in  August  or  after 
reviewing  the  data  published  in  this 
rule,  a  hospital  believes  that  its  wage 
data  is  incorrect  due  to  a  fiscal 
intermediary  or  HCFA  error,  it  should 
immediately  send  a  letter  to  both  its 
fiscal  intermediary  and  HCFA.  The 
letters  to  the  intermediary  and  HCFA 
should  outline  why  the  hospital 
believes  an  error  exists.  These  requests 
must  be  received  by  HCFA  no  later  than 
September  23,  1994.  Requests  should  ije 
sent  to:  Charles  R.  Booth,  Director; 
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Office  of  Payment  Policy;  181  East  High 
Rise;  6325  Security  Boulevard; 
Baltimore.  Maryland  21207.  The 
intermediary  will  review  requests  upon 
receipt  and,  if  it  is  determined  that  an 
intermediary  or  HCFA  error  exists,  the 
fiscal  intennediary  will  notify  HCFA 
immediately.  As  we  noted  in  the 
proposed  rule,  after  mid-August,  we 
will  make  changes  to  the  hospital  wage 
data  only  in  those  very  limited 
circumstances  involving  an  error  by  the 
intermediary  or  HCFA  that  the  hospital 
could  not  have  known  about  before 
review  of  the  August  diskette. 

We  stated  that  if  hospitals  followed 
the  steps  outlined  in  the  proposed  rule, 
errors  in  the  final  wage  index  should  be 
eUminated.  However,  we  proposed  to 
allow  midyear  corrections  to  the  wage 
data  under  limited  circumstances. 
Accordingly,  we  are  revising 
§  412.63(sK2)  to  provide  that  the 
Secretary  may  make  midyear  corrections 
to  the  wage  index  only  in  those  limited 
circumstances  where  a  hospital  can 
show:  (1)  that  the  intermediary  or  HCFA 
made  a  tabulation  error,  and  (2)  that  the 
hospital  could  not  have  known  about 
the  error,  or  did  not  have  an  opportunity 
to  correct  the  error,  by  September  23. 
1994.  Since  a  hospital  will  have  the 
opportunity  to  verify  its  data  and  the 
intermediary  will  notify  the  hospital  of 
any  changes,  we  foresiee  few,  if  any, 
specific  circumstances  under  which 
midyear  corrections  would  be  made. 
However,  should  a  midyear  correction 
be  necessary,  the  wage  index  change  for 
the  affected  area  will  be  made 
prospectively  from  the  date  the 
correction  is  made.  If  midyear 
corrections  to  the  wage  index  values  are 
made,  we  will  take  their  effect  into 
account  in  establishing  the  standardized 
amoimts  for  the  following  Federal  fiscal 
year  in  accordance  with  §412.63(s)(4). 

Commenl:  We  received  numerous 
comments  about  our  proposed  midyear 
correction  process.  One  commenter 
suggested  that  we  allow  providers  to 
change  their  wage  data  at  any  point  in 
the  fiscal  year.  Another  agreed  with  our 
plan  for  allowing  midyear  corrections 
only  in  cases  of  intermediary  or  HCFA 
error  but  wanted  us  to  apply  any 
changes  retroactive  to  October  1, 1994. 
Another  commenter  suggested  that  we 
expand  the  midyear  correction  process 
to  include  cases  in  which  the 
intermediary  should  have  knowTQ  the 
data  was  wrong  and  therefore  should 
have  investigated  any  obvious 
discrepancy  as  well  as  cases  in  which 
the  intermediary  should  have  reviewed 
a  hospital's  data  because  the  hospital's 
average  hourly  wage  decreased  from  the 
prior  fiscal  year. 


Response:  We  do  not  believe  that  it  is 
appropriate  to  allow  hospitals  to  change 
their  wage  data  at  any  point  in  the  fiscal 
year  or  to  expand  the  midyear 
correction  process  as  the  commenter  has 
suggested.  As  we  stated  in  the  proposed 
rule  (59  FR  27719),  we  beUeve  that 
midyear  corrections  should  not  be  made 
in  most  cases.  The  vsrage  data  correction 
process  described  above  and  in  the 
proposed  rule  has  provided  hospitals 
with  sufficient  opportunity  to  bring 
errors  made  in  the  preparation  of 
Worksheet  S-3  to  the  intermediary's 
attention.  Moreover,  because  hospitals 
have  had  access  to  the  raw  wage  data  in 
raid-August,  they  will  have  had  the 
opportunity  to  detect  any  ministerial 
tabulation  errors  made  by  the 
intermediary  or  HCFA  before  the 
implementation  of  the  prospective 
payment  rates.  We  beheve  ^at  if 
hospitals  have  availed  themselves  of  the 
opportunity  to  review  their  FY  1991 
wage  data,  the  wage  index  implemented 
on  October  1  should  be  free  of  errors. 
We  believe  our  policy  is  consistent 
with  section  1886(d)(3)(E)  of  the  Act, 
which  requires  that  the  wage  index  be 
updated  annually  begirming  with 
October  1. 1993.  In  so  providing. 
Congress  has  essentially  created  an 
annual  wage  data  review  process  that 
ends  with  the  publication  of  the 
payment  rates  for  the  fiscal  year  at  issue. 
Moreover,  as  we  noted  in  the  September 
1, 1992  final  rule  (57  FR  39765), 
implementation  of  midyear  corrections 
in  previous  years  resulted  in  several      * 
problems  related  to  the  reclassification 
of  hospitals  by  the  Medicare  Geographic 
Classification  Review  Board.  Allowing 
hospitals  to  continue  to  raise  wage  data 
issues  beyond  the  deadlines  described 
in  this  rule  would  also  divert  resources 
that  would  otherwise  be  used  to  ensure 
that  the  following  year's  wage  index  is 
as  accurate  as  possible.  Accordingly,  we 
believe  that  it  is  incumbent  that  HCFA 
and  the  hospital  community  direct  their 
energies  to  reviewing  and  correcting 
wage  data  before  the  prospective 
payment  system  rates  for  a  given  year 
are  constructed. 

We  also  disagree  with  the 
commenter's  suggestion  that  the  failiue 
of  an  intermediary  to  detect  an  error 
made  by  a  hospital  in  reporting  its  wage 
data  should  be  characterized  as  an 
intermediary  error  or  should  require  a 
midyear  correction.  Hospitals  are 
required  to  complete  the  Worksheet  S- 
3,  Part  II.  along  with  the  rest  of  the  cost" 
report  and  to  attest  to  its  accuracy  at  the 
time  the  cost  report  is  filed.  The  cost 
report  is  signed  by  an  Officer  or 
Administrator  of  the  hospital  certifying 
that  the  cost  report  is  "a  true,  correct 
and  complete  statement  prepared  from 


the  books  and  records  of  the  provider  in 
accordance  with  applicable  instructinr^ 
•  •  *."  Thus,  the  ultimate 
responsibility  for  the  accuracy  of  the 
wage  data  reported  on  the  Medicare  cost 
report  rests  with  the  hospital.  Moreover, 
we  have  repeatedly  stressed  in  the 
Federal  Register  and  other 
conununications  with  the  hospital 
industry  the  importance  of  reporting 
accurate  wage  data  to  both  the 
development  of  the  wage  index  and  to 
the  geographic  reclassification  process. 
We  have  also  expended  considerable 
time  and  effort  to  review  hospital  wage 
data  for  potential  errors.  Because  our 
initial  examination  of  the  FY  1991  wage 
data  detected  substantial  deficiencies  in 
the  initial  data  reported  by  hospitals  on 
the  cost  report  (including  missing  data 
items  such  as  excluded  hours  and  total 
paid  hours),  we  initiated  an  intensive 
review  of  the  wage  data,  which  we 
described  in  detail  in  the  proposed  rule 
(59  FR  27718).  In  September  1993,  we 
sent  each  fiscal  intermediary  a  listing  of 
its  hospitals'  wage  data.  In  November 
and  December  of  1993.  our  fiscal 
intermediaries  performed  desk  reviews 
for  each  hospital  to  ensure  the 
reasonableness  of  the  data.  As  a  result 
of  this  effort  and  our  own  review  of  the 
wage  data,  edits  for  over  1,300  providers 
were  resolved  prior  to  constructing  the 
proposed  hospital  wage  index  published 
in  the  proposed  rule. 

Intermediaries  were  also  responsible 
for  reviewing  hospital  requests  for  data 
changes  submitted  by  the  May  15, 1994 
deadline  and  for  transmitting  any 
corrections  to  HCFA  on  or  before  June 
15,  1994.  After  receiving  any  new  wage 
data  from  fiscal  intermediaries  by  June 
15,  1994,  we  once  again  completed  our 
own  review  of  the  wage  data  in  early 
July.  Finally,  on  July  26, 1994,  we  sent 
each  intermediary  a  listing  of  the  wage 
data  for  all  their  hospitals  and  requested 
one  final  review  to  ensure  that  our 
database  reflected  the  latest  wage  data 
for  each  hospital 

In  short,  we  are  confident  that  we 
have  created  as  accurate  a  database  as 
possible  under  existing  time  and 
resource  constraints.  Moreover,  as  we 
described  in  detail  in  the  proposed  rule, 
we  have  provided  ample  opportiuiities 
to  hospitals  to  review  for  accuracy  the 
wage  data  used  to  construct  the  wage 
index.  We  note  that  the  diskette  made 
available  to  the  pubUc  in  mid-March 
1994  contained  the  raw  hospital  wage 
data  for  all  prospective  payment  system 
hospitals.  TTiis  not  only  enabled 
individual  hospitals  to  detect  errors 
concerning  their  own  data,  but  also 
allowed  all  hospitals  in  an  MSA  or  rural 
area  to  check  for  any  obvious 
discrepancies  in  the  wage  index  data  of 


other  hospitals  in  their  ^a.  as  well  as 
any  reduction  in  the  average  hourly 
wage  from  previous  years.  In  light  of  the 
above,  we  do  not  believe  that  it  is 
appropriate  to  make  midyear  changes  to 
the  wage  index  to  correct  substantive 
.  wage  data  reporting  errors. 

We  have  also  taken  steps  to  ensure 
that  the  wage  index  that  will  go  into 
effect  October  1, 1994  is  free  from  any 
ministerial  tabulation  errors.  As  noted 
above,  in  mid-August  we  made  available 
a  diskette  with  all  the  wage  data  used 
to  construct  the  wage  index  set  forth  in 
this  final  rule.  We  believe  hospitals  will 
have  ample  opportimity  to  verify  their 
data  prior  to  the  September  23  deadline. 
Therefore,  we  foresee  few,  if  any. 
circumstances  under  which  midyear 
corrections  would  be  made  to  correct  a 
tabulation  error.  In  those  Limited  cases 
where  a  midyear  correction  is 
warranted,  the  wage  index  change  for 
the  affected  area  will  be  made 
prospectively  from  the  date  the 
correction  is  made.  This  is  consistent 
with  our  longstanding  policy  to  allow 
wage  index  corrections  on  a  prospective 
basis  only.  This  policy  was  originally 
set  forth  In  the  preambles  to  the 
September  1. 1983  interim  final  rule  (48 
FR  39765)  and  the  January  3. 1984  final 
nile  (49  FR  258)  implementing  the 
prospective  payment  system  and  was 
later  codified  at  §  412.63  as  part  of  the 
September  4. 1990  final  nde  (55  FR 
36042). 

Comment:  One  commenter  suggested 
that  we  establish  an  appeals  process  for 
disputes  over  corrections  submitted  by 
hospitals  to  intermediaries.  The 
conmienter  was  concerned  over  the 
inabiUty  of  hospitals  to  make  final 
corrections  to  wage  index  data  before  it 
is  submitted  to  HCFA.  The  commenter 
noted  that,  even  with  hospitals  having 
time  to  verify  their  data,  any  decisions 
on  the  changes  submitted  by  hospitals 
are  left  to  the  discretion  of  the 
intermediary  without  an  appeal  process 
for  the  hospital. 

Response:  We  do  not  believe  a  formal 
appeals  process  is  necessary.  Moreover, 
we  do  not  beheve  that  a  formal  appeals 
process  would  be  feasible,  since  the 
process  could  not  be  completed  before 
the  development  of  the  final  wage 
index,  hi  the  few  cases  where  the 
hospital  and  the  intermediary  have 
disagreed  on  specific  cost  items 
reported  on  Worksheet  S-3,  the  issue 
has  been  resolved  by  contacts  between 
the  hospital  or  intermediary  and  HCFA. 
We  continue  to  believe  that  this 
informal  method  is  sufficient  to  resolve 
disputes  between  hospitals  and 
intermediaries. 

In  the  proposed  rule  (59  FR  27718), 
we  detailed  the  steps  that  a  hospital 


must  follow  to  ensure  that  any 
corrections  to  its  wage  data  are  included 
in  the  final  wage  index.  We  stated  that 
to  be  reflected  in  the  final  wage  index, 
any  wage  data  corrections  had  to  be 
reviewed  by  the  intermediary  and 
transmitted  to  HCFA  via  HCRIS  on  or 
before  June  15. 1994.  This  deadline  was 
necessary  to  allow  sufficient  time  to 
download  and  edit  the  data  so  that  the 
final  wage  index  calculation  could  be 
completed  for  development  of  the  final 
prospective  paj-ment  rates  to  be 
published  in  this  final  rule.  After 
reviewing  requested  changes  submitted 
by  hospitals,  intermediaries  transmitted 
any  revised  cost  reports  to  HCRIS  and 
forwarded  to  the  hospitals  a  copy  of  the 
revised  Worksheet  S-3.  Part  II.  If 
requested  changes  were  not  accepted, 
fiscal  intermediaries  notified  hospitals 
in  writing  of  reasons  why  the  changes 
were  not  accepted.  This  procediue 
ensiuwl  that  hospitals  had  an 
opportunity  to  verify  the  data  that  will 
be  used  to  construct  their  wage  index 
values. 

We  continue  to  beUeve  that  fiscal 
intermediaries  are  in  the  best  position  to 
make  evaluations  regarding  the 
appropriateness  of  a  particular  cost  and 
whether  it  should  be  included  in  the 
wage  index  data.  However,  in  the  event 
that  a  hospital  disagrees  with  the 
intermediary's  resolution  of  a  requested 
change,  hospitals  may  request  that 
intermediaries  re-review  the  issue  and 
receive  HCFA's  concurrence.  The 
intermediary  was  to  submit  a  written 
request  to  HCFA  for  conciurence 
describing  its  handling  of  the  issue 
raised  by  the  hospital.  After  evaluating 
the  facts,  HCFA  contacted  the 
intermediary  with  the  decision,  and  the 
intermediary  notified  the  hospital. 

This  process  was  designed  to  resolve 
all  substantive  wage  data  correction 
disputes  before  we  finalized  the  raw 
wage  data  for  the  FY  1995  payment 
rates.  However,  we  note  that  this 
process  must  be  completed  at  least  3 
months  before  the  publication  of  the 
final  rule,  to  allow  the  intermediary 
sufficient  time  to  submit  wage  data 
changes.  Therefore,  to  initiate  a  change 
to  the  FY  1991  data,  a  hospital  had  to 
submit  such  requests  to  its  intermediary 
by  May  15, 1994.  The  hospital  can 
evaluate  the  data  HCFA  is  using  either 
by  requesting  fit)m  the  intermediary  a 
copy  of  the  Woricsheet  S-3,  Part  II  that 
has  been  transmitted  to  HCRIS  or.  as 
indicated  in  the  proposed  rule,  by 
requesting  a  copy  of  the  pubUc  use  wage 
file. 

Comment:  Several  commenters  raised 
concerns  about  inconsistent  auditing  of 
wage  data  by  the  fiscal  intermediaries. 
They  indicated  that  while  certain  fiscal 


intermediaries  acted  stringently  in 
applying  HCFA  guidelines,  other  fiscal 
intermediaries  were  not  as  restrictive  in 
their  auditing  processes.  Specifically, 
commenters  cited  instances  in  which 
providers  have  been  allowed  to  include 
questionable  fiinge  benefit  costs,  such 
as  parking  expenses,  and  salaries  for 
Part  B  physicians'  services.  One 
commenter  recommended  that  our  desk 
review  program  include  a  specific  check 
for  Line  IB  of  the  Worksheet  S-3.  Part 
II,  to  ensiue  that  Part  B  physicians' 
services  are  removed. 

Response:  We  are  concerned  about  all 
instances  of  inconsistent  auditint-  by  the 
fiscal  intermediaries  and  have  ldk«n 
several  steps  that  we  beUeve  should 
have  eliminated  most  inconsistencies. 
Specifically,  in  November  and 
December  of  1993,  the  fiscal 
intermediaries  performed  desk  reviews 
on  the  wage  data  reported  by  each 
hospital.  "Iliese  reviews  were  conducted 
based  on  reasonableness  parameters 
established  by  HCFA.  Additionally,  all 
fiscal  intermediaries  have  been  given  a 
fringe  benefit  guideline  to  assist  them  in 
determining  if  certain  reported  fringe 
benefits-are  allowable  for  purposes  of 
the  wage  index.  We  have  also  instructed 
fiscal  intermediaries  to  contact  a  HCFA 
staff  member  in  cases  where  questions 
arise.  In  addition,  intermediary 
performances  on  the  desk  reviews  are 
evaluated  by  HCFA  regional  office 
personnel. 

Regarding  the  commenter's  concern 
about  Part  B  physician  services,  we 
agree  that  there  should  be  a  more 
thorough  review  of  the  Line  IB  of  the 
Worksheet  S-3.  Part  II,  where  that  data 
are  reported.  TTierefore,  we  are  adopting 
the  commenter's  suggestion  and  will 
incorporate  additional  instructions  in 
the  next  version  of  the  desk  review 
program  to  ensure  consistent  Part  B 
physician  reporting. 

In  addition,  if  a  hospital  has 
knowledge  that  an  intermediar>'  may  be 
incorrectly  handling  a  particular  issue, 
the  hospital  is  encoiuaged  to  bring  it  to 
our  attention.  We  will  continue  our 
efforts  to  ensur3  imiform  reporting  of 
wage  data.  We  believe  that  the  changes 
we  are  making  to  the  reporting  of  wage 
data  for  future  cost  reporting  periods 
will  greatly  enhance  the  uniformity  and 
equity  of  the  hospital  wage  index. 

Comment:  We  received  two  comments 
from  Richmond,  Vii;ginia  hospitals 
requesting  refief  for  an  error  in  the  data 
used  to  calculate  the  FY  1994  wage 
index.  They  requested  that  the  wage 
index  for  the  Richmond.  Virginia  MSA 
for  FY  1995  be  increased  to  com{>ensate 
for  the  "deflation"  in  its  FY  1994  wage 
index. 


45352    Federal  Register  /  Vol.  59.  No.  169  /  Thursday.  September  1,  1994  /  Rules  and  Regulations 


JMI 


Response:  The  issue  of  whether  an 
error  was  made  in  calculating  the  FY 

1994  Richmond.  Virginia  wage  index  is 
not  related  to  the  contents  of  this 
regulation.  Accordingly,  we  intend  to 
respond  to  the  Richmond,  Virginia 
hospitals  concerning  this  matter  in 
separate  correspondence.  We  note, 
however,  that  section  1886(d)(3)(E)  of 
the  Act  provides  that  we  revise  the  wage 
index  each  year  based  on  updated  wage 
data.  Given  this  provision,  we  do  not 
believe  it  would  be  appropriate  in  any 
circumstance  to  adjust  an  MSA's  FY 

1995  wage  index,  which  is  based  on  FY 
1991  data,  to  account  for  additional 
wages  paid  in  FY  1990. 

Comment:  We  received  one  comment 
addressing  various  aspects  of  the 
availability  of  wage  index  data  for 
review  by  providers.  Generally,  the 
comment  centered  on  the  data  included 
in  the  file  and  the  creation  of  a  wage 
data  bulletin  board  that  could  be 
updated  regularly. 

Response:  HCFA  has  continued  to 
work  to  improve  the  availabihty  and 
distribution  of  wage  index  data  for 
pro'/ider  information. 

First,  the  commenter  requested  that 
MSA  classifications  and  MGCRB 
redesignations  be  added  to  the  wa^ 
data  file  that  is  released  before 
publication  of  the  proposed  rule.  It  was 
also  suggested  that  we  compile  separate 
wage  data  files  by  State  so  that  hospitals 
do  not  have  to  purchase  the  entire  file. 
The  purpose  of  the  preliminary  diskette 
is  to  allow  hospitals  to  review  the 
database  from  which  the  wage  index 
■will  be  derived,  prior  to  publication  of 
the  wage  index.  It  is  not  intended  to 
provide  data  that  would  allow  hospitals 
to  construct  the  wage  index.  Data  on 
MSA  classifications  and  reclassified 
hospitals  can  be  purchased  on  separate 
diskettes  once  the  wage  index  is 
published  (59  FR  27756).  With  respect 
to  maintaining  the  wage  file  on  a 
computer  bulletin  board,  we  do  not 
have  resources  to  maintain  and  update 
such  a  bulletin  board  on  an  ongoing 
basis  as  revised  wage  data  is  transmitted 
to  HCRIS.  Also,  given  the  modest  price 
of  the  diskette  ($145.00)  and  the  fact 
that  provider  numbers  are  in  State  order 
on  the  current  file,  we  do  not  see  the 
need  to  provide  separate  files  for  each 
State. 

The  commenter  also  asked  that  we 
include  prior  year's  data  on  the  cxurent 
file,  so  that  hospitals  can  readily  tell 
what  changes  have  occurred.  The  wage 
data  from  previous  years  are  made 
available  on  diskette  after  publication  of 
each  year's  final  wage  index.  Therefore. 
we  do  not  see  the  need  to  replicate  this 
information  on  the  subsequent  year's 
wage  file.  We  advise  hospitals  to  retain 


this  year's  diskette  for  comparison  with 
next  year's  wage  data  information.  We 
see  this  as  an  efficient  and  inexpensive 
alternative  to  repeating  information. 

With  respect  to  the  format  of  the  data 
included  on  the  diskette,  we  plan  to 
evaluate  this  issue  to  determine  if  a 
more  "user  fiiendly"  format  can  be 
developed  that  would  be  easily 
adaptable  to  most  computer  systems. 

Comment:  We  received  several 
comments  expressing  confusion  about 
the  responsibility  of  the  providers  and 
the  fiscal  intermediaries  in  the 
submission  of  the  corrections  to  the 
final  wage  index  data  by  the  June  15th 
deadline. 

Response:  As  we  previously 
indicated,  we  believe  that  each  provider 
has  the  ultimate  responsibility  to  ensure 
the  accuracy  of  its  data,  and  we  allow 
providers  ample  opportimity  to  make 
needed  corrections.  If,  after  reviewing 
the  data  used  in  calculating  the 
proposed  rule  wage  index  (either  from 
the  pubhshed  proposed  rule  or  the 
diskette  that  was  made  available  to  all 
hospitals),  a  hospital  believed  that  its 
FY  1991  wage  data  were  incorrectly 
reported,  the  hospital  should  have 
submitted  corrections  along  with 
complete  supporting  documentation  to  ^ 
its  intermediary  in  time  to  allow  for 
proper  review,  verification,  and 
transmission  of  the  data  before  the 
development  of  the  final  wage  index. 
We  established  a  May  15  deadline  for 
submission  of  revised  data  by  hospitals 
in  order  to  allow  fiscal  intermediaries 
ample  time  to  review  the  submission. 
We  also  noted  there  was  no  guarantee 
that  submissions  of  revised  data  after 
that  date  would  be  processed  in  time  for 
the  final  wage  index.  That  is,  handling 
of  data  correction  requests  received  after 
May  15  was  dependent  on  the  fiscal 
intermediaries'  workload.  The  fiscal 
intermediary  was  then  responsible  for 
sending  any  corrected  information  to 
HCRIS  before  the  established  deadline 
of  June  15, 1994. 

This  deadline  was  necessary  to  allow 
sufficient  time  to  download  and  edit  the 
data,  so  that  the  final  wage  index 
calculation  could  be  completed  in  time 
for  the  development  of  the  final 
prospective  payment  rates.  We  could 
not  guarantee  that  corrections 
transmitted  to  HCFA  after  June  15 
would  be  reflected  in  the  final  wage 
index.  Therefore,  we  suggested  that 
hospitals  wishing  to  submit  corrected 
data  do  so  as  soon  as  possible  and 
follow  up  with  their  intermediaries  to 
ensure  inclusion  of  the  corrected  data  in 
the  final  wage  index.  Intermediaries 
were  also  instructed  to  inform  providers 
about  the  disposition  of  any  data 
correction  requests  and,  where  changes 


were  made,  to  supply  a  copy  of  any 
revised  Worksheet  S-3.  Part  II,  to 
providers  to  alert  them  that  a  correction 
had  been  made. 

2.  Computation  of  the  Wage  Index 

As  noted  above,  we  are  basing  the  FY 
1995  wage  index  on  wage  data  reported 
on  the  FY  1991  cost  report.  The  wage 
index  is  based  on  data  from  5,290 
hospitals  paid  under  the  prospective 
payment  system  and  short-term  acute 
care  hospitals  in  waiver  States.  The 
method  used  to  compute  the  FY  1995 
wage  index  is  as  follows: 

Step  1 — We  gathered  data  from  each 
of  the  non-Federal  short-terra  acute  care 
hospitals  for  which  data  were  reported 
on  the  Worksheet  S-3,  Part  II  of  the 
Medicare  cost  report  for  the  hospital's 
cost  reporting  periods  beginning  on  or 
after  October  1, 1990.  and  before  - 
October  1, 1991.  Each  hospital  was 
assigned  to  its  appropriate  luban  or 
rural  area  prior  to  any  reclassifications 
under  secUons  1886(d)(8)  or  1886(d)(10) 
of  the  Act.  In  addition,  we  included  data 
from  a  few  hospitals  that  had  cost 
reporting  periods  beginning  in 
September  1990  and  had  reported  a  cost 
reporting  period  exceeding  52  weeks. 
The  data  were  included  because  no 
other  data  from  these  hospitals  would 
be  available  for  the  cost  reporting  period 
described  above,  and  particular  labor 
market  areas  might  be  affected  due  to 
the  omission  of  these  hospitals. 
However,  we  generally  describe  this 
wage  data  as  FY  1991  data. 

Step  2 — For  each  hospital,  we 
subtracted  the  excluded  salaries  (that  is. 
direct  salaries  attributable  to  skilled 
nursing  facility  services,  home  health    . 
services,  and  other  sub-provider 
components  not  subject  to  the 
prospective  payment  system)  from  gross 
hospital  salaries  to  determine  net 
hospital  salaries.  To  the  net  hospital 
salaries,  we  added  hospital  contract 
labor  costs,  hospital  fringe  benefits,  and 
any  home  office  salaries  and  fringe 
benefits  reported  by  the  hospital  to 
determine  total  salaries  plus  fiinge 
benefits. 

Step  3 — For  each  hospital,  we  inflated 
or  deflated,  as  appropriate,  the  total 
salaries  plus  fringe  benefits  resulting 
from  Step  2  to  a  common  period  to 
determine  total  adjusted  salaries.  To 
make  the  wage  inflation  adjustment,  we 
used  the  percentage  change  in  average 
hourly  earnings  for  each  30-day 
increment  from  October  14,  1990 
through  September  15,  1992,  for 
hospital  industry  workers  from  S.I.C. 
806.  Bureau  of  Labor  Statistics 
Employment  and  Earnings  Bulletin.  The 
annual  inflation  rates  used  were  5.6 
percent  for  FY  1990  and  FY  1991  and 
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4.8  percent  fat  FY  1992.  The  inflatiwi 
factors  used  to  inflate  the  hospital's  data 
were  based  on  the  midpoint  of  the  cost 
reporting  period  as  indicated  below. 

Midpoint  of  Cost  Reporting 
Period 


After 


10/14/90 
11/14/90 
12/14/90 
01/14/91 
02/14/91 
03/14/91 
04/14/91 
05/14/91 
06/14/91 
07/14/91 
08/14/91 
09/14/91 
10/14/91  , 
11/14/91  , 
12/14/91  , 
01/14/92  , 
02/14/92  , 
03/14/92  . 
04/14/92  . 
05/14/92  . 
06/14/92  . 
07/14/92  . 
08/14/92  . 


Before 


1 


11/15/90 
12/15/90 
01/15/91 
02/15/91 
03/15/91 
04/15/91 
05/15/91 
06/15/91 
07/15/91 
08/15/91 
09/15/91 
10/15/91 
11/15/91 
12/15/91 
01/15/92 
02/15/92 
03/15/92 
04/15/92 
05/15/92 
06/15/92 
07/15/92 
08/15/92 
09/15/92 


/^(^ustment 
factor 


1.071953 
1.067097 
1.062262 
1.057450 
1.052659 
1.047890 
1.043143 
1.038417 
1.033713 
1.029030 
1.024368 
1.019727 
1.015751 
1.011790 
1.007845 
1.003915 
1.000000 
0.996101 
0.992217 
0.988348 
0.984494 
0.980655 
0.976831 


For  example,  the  midpoint  of  a  cost 
reporting  period  begiiming  January  1, 
1991  and  ending  December  31,  1991  is 
June  30. 1991.  An  inflation  adjustment 
factor  of  1.0337ia  would  be  applied  to 
the  wages  of  a  hospital  with  such  a  cost 
reporting  period.  In  addition,  for  the 
data  for  any  cost  reporting  period  that 
began  in  FY  1991  and  covers  a  period 
of  less  than  360  days  or  greater  than  370 
days,  we  annualized  the  data  to  reflect 
a  1 -year  cost  report.  AnnualizaUon  is 
accomplished  by  dividing  the  data  by 
the  number  of  days  in  the  cost  report 
and  then  multiplying  the  results  by  365.' 

Step  4 — For  each  hospital,  we 
subtracted  the  reported  excluded  hours, 
from  the  gross  hospital  hours  to 
determine  net  hospital  hours.  We 
increased  the  net  hours  by  the  addition 
of  any  reported  contract  labor  hoiirs  and 
home  office  hours  to  determine  total 
hours. 

Step  5 — As  part  of  our  editing 
process,  we  deleted  data  for  76  hospitals 
that  are  no  longer  participating  in  the 
Medicare  program  or  that  are  in 
bankruptcy  status,  and  for  which  we 
lacked  sufficient  documentation  to 
verify  data  that  failed  edits.  We  retained 
the  data  for  other  hospitals  that  are  no 
longer  participating  in  the  Medicare 
program  because  these  hospitals 
contributed  to  the  relative  wage  levels 
in  their  labor  market  areas  during  their 
IT  1991  <:ost  reporting  period. 


Step  6— Within  each  urban  or  rural 
labor  market  area  we  added  the  total 
adjusted  salaries  plus  fiinge  benefits 
obtained  in  Step  3  for  all  hospitals  in 
that  area  to  determine  the  total  adjusted 
salaries  plus  fringe  benefits  for  the  labor 
market  area. 

Step  7— We  divided  the  total  adjusted 
salaries  plus  fringe  benefits  obtained  in 
Step  6  by  the  sum  of  the  total  hours 
(frt)m  Step  4)  for  all  hospitals  in  each 
labor  market  area  to  determine  an 
average  hourly  wage  for  the  area. 

Step  8 — We  added  the  total  adjusted 
salaries  plus  fringe  benefits  obtained  in 
Step  3  for  all  hospitals  in  the  nation  and 
then  divided  the  sum  by  the  national 
sum  of  total  hours  from  Step  4  to  arrive 
at  a  national  average  hourly  wage.  Using 
the  data  as  described  above,  the  national 
average  hourly  wage  is  $18.2626. 

Step  9 — For  each  urban  or  rural  labor 
market  area,  we  calculated  the  hospital 
wage  index  value  by  dividing  the  area 
average  hourly  wage  obtained  in  Step  7 
by  the  national  average  hourly  wage 
computed  in  Step  8. 

Comment:  A  few  commenters 
suggested  that  we  eliminate  from  the 
wage  index  computation,  hospitals  that 
have  terminated  their  participation  in 
the  Medicare  program.  The  commenters 
believe  that  wage  data  from  terminated 
hospitals  do  not  reflect  the  wages  paid 
in  a  labor  market  area,  since  the 
terminated  hospital  may  have  no 
incentive  to  ensure  accurate  reporting  of 
wage  data  in  the  final  cost  reporting 
period. 

_  Response:  We  have  always 
maintained  that  any  hospital  that  is  fn 
operation  during  the  data  collection 
period  shoiUd  be  included  in  the 
database,  since  the  hospital's  data 
reflects  conditions  occurring  in  that 
labor  market  area  during  the  period 
surveyed.  Moreover,  we  believe  that,  in 
general.Jhis  is  the  most  practical  and 
equitable  way  to  administer  the  data 
collection  process,  because  it  would  be 
difficult  to  determine  which  terminated 
hospitals  should  be  excluded.  For 
example,  if  a  hospital's  participation  in 
the  Medicare  program  is  terminated  just 
before  the  publication  of  the  prospective 
payment  system  proposed  rule  iu  May, 
or  between  the  proposed  rule  and  the 
publication  of  the  final  rule,  it  would  be 
very  difficult  to  ensure  that  such  a 
hospital  was  identified  as  terminated, 
since  our  analysis  of  the  database  is 
accomplished  well  before  the  final  rule 
is  published. 

However,  we  agree  that  it  is 
appropriate  to  eliminate  data  for 
terminated  hospitals  when  there  is 
reason  to  believe  that  the  data  are 
incorrect,  and  the  data  cannot  be 
verified  due  to  the  facility's  closure.  We 


beheve  this  is  appropriate  since  in  most 
cases  any  aberrant  data  reported  by 
terminated  hospitals  cannot  be 
evaluated  for  reasonableness  because" 
hospital  records  may  not  be  available  to 
the  intermediaries. 

Each  hospital  is  responsible  for 
accurately  ccMnpleting  the  cost  report 
and  must  attest  to  the  accuracy  of  the 
data  at  the  time  the  cost  report  is  filed. 
If  the  wage  data  for  a  terminated 
hospital  did  not  fail  any  of  our  edits  for 
reasonableness,  the  hospital  remains  in 
the  database  and  its  data  are  used  in 
developing  the  wage  index  for  the  labor 
market  area.  In  preparing  the  data  for 
the  final  wage  index,  we  identified  76 
terminated  hospitals  that  reported 
questionable  data  and  therefore  were 
eliminated  from  the  wage  index 
database. 

Comment:  Two  commenters  suggested 
that  for  wage  index  purposes  we  require 
hospitals  to  report  Full  Time  Equivalent 
employees  on  a  standardized  basis  of 
2,080  hours  worked.  Commenters  are 
concerned  that  inconsistent  reporting  of 
total  hours  results  in  inequities  in  the 
calculation  of  the  avwage  hourly  rate. 
One  commenter  indicated  that  a 
hospital  could  manipulate  this  policy  to 
increase  its  average  hourly  wage  by 
recomputing  the  average  hourly  wage 
for  an  employee  based  on  a  7.5  hour 
day,  thereby  reporting  37.5  hours  per 
week  per  employee. 

Response:  We  have  always  used  total 
paid  hours  as  opposed  to  total  hours 
worked  for  calculating  the  average 
hourly  rate.  Total  paid  hours  more 
accurately  reflect  all  elements  of  total 
salary.  We. clarified  the  definition  of 
total  hours  in  the  cost  reporting 
instructions  to  specify  that  total  hours 
mean  total  paid  hours.  Paid  hours 
include  regular  hours,  overtime  hours 
(counted  as  a  regular  hour),  and  paid 
hoUday,  vacation,  and  sick  leave  hours 
or  any  other  hours  associated  with  paid 
time  off  such  as  jury  duty  or 
bereavement  pay.  These  are  included  to 
achieve  comparability  among  hospitals 
and  to  recognize  all  work  hours  for 
which  the  hospital  paid  wages.  Salaries  • 
are  based  on  a  standard  work  period 
(such  as  40  hours  or  37.5  hours  per 
week)  that  is  specified  by  the  hospital 
employer.  This  work  period  includes 
any  lime  covered  by  paid  leave,  as  well 
as  any  non-productive  time  for  which, 
the  employee  receives  a  salary  (such  as 
a  paid  lunch  period  or  a  15-minute 
break).  Hospitals  are  not  asked  to 
account  for  and/or  subtract  this  non- 
productive time,  because  the  employee 
is  being  paid  for  the  time.  If  a  hospital 
elects  to  pay  its  employees  based  on  a 
7.5  hour  day  because  employees  are  not 
paid  for  lunch  and  are  free  to  leave  the 
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work  site,  and  the  overtime  rate  and 
other  fringe  benefits  are  based  on  the 
hourly  rate  computed  based  on  the  7.5 
work  day,  the  hospital's  labor 
distribution  report  would  appropriately 
report  hours  based  on  37.5  hours  per 
week. 

Additionally,  we  emphasize  that 
hours  reported  must  correspond  to  the 
salaries  reported.  If  a  salary  is  paid  there 
should  be  corresponding  hoius.  We  . 
anticipate  that  this  clarification  will 
result  in  more  consistent  reporting  of 
total  paid  hours  for  wage  index 
purposes. 

C.  Changes  In  the  Reporting  of  Hospital 
Wage  Index  Data 

Currently,  the  data  used  to  develop 
the  wage  index  are  submitted  by 
hospitals  on  the  Worksheet  S-3,  Part  II, 
of  the  Medicare  cost  report.  We 
developed  this  worksheet  as  part  of  the 
FY  1990  cost  reports,  and  we  used  the 
worksheet  to  calculate  the  wage  index 
for  FY  1994.  The  worksheet  has  been 
evaluated  by  HCFA  and  industry 
representatives  to  ensure  that  this  data 
collection  mechanism  captures  relative 
wage  costs  as  accurately  as  possible  and 
to  determine  whether  any  refinements 
are  appropriate.  The  Medicare 
Technical  Advisory  Group  (MTAG) 
established  a  task  force  to  study  and 
recommend  changes  to  the  cost 
reporting  form  used  to  collect  wage 
index  data.  The  task  force  comprised 
hospital,  intermediary,  and  HOFA 
representatives.  The  MTAG  task  force 
recommended,  and  we  are 
implementing,  three  major  changes  to 
the  Worksheet  S-3,  Part  II;  the  provider 
cost  report  questionnaire  (HCFA  339); 
and  accompanying  instructions  as 
•  discussed  below.  We  note  that  the 
changes  in  the  reporting  of  hospital 
wage  index  data,  outlined  below,  are 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1994. 
Therefore  the  changes  will  not  affect  the 
FY  1995  wage  index,  which  is  based  on 
FY  1991  wage  data. 

I.  The  Elimination  of  Part  A  Physicians' 
and  CRNA  Salaries 

Currently,  a  hospital  that  directly 
employs  and  pays  the  salary  of  a 
physician  can  include  the  Part  A 
portion  of  the  physician's  salary  in  total 
salaries  reported  on  Worksheet  S-3,  Part 

II.  (The  Part  B  portion  of  physician 
salaries  has  always  been  excluded  from 
the  wage  index.)  However,  if  a  hospital 
contracts  for  physician  services,  it  is  not 
permitted  to  include  the  Part  A 
physician  services  as  contract  labor 
because  we  consider  Part  A  physician 
services  to  be  administrative,  not  direct 
patient-care  related  (currently,  to  be 


included  in  the  computation  of  the  wage 
index,  contract  labor  must  be  directly 
related  to  patient  care). 

Not  all  hospitals  directly  employ 
physicians.  There  are  currently  five 
States  in  which  State  laws  specifically 
prevent  hospitals  from  directly  hiring 
physicians.  Hospitals  in  these  States  are 
forced  to  contract  out  for  physicians. 
The  inability  of  these  hospitals  to 
include  the  Part  A  portion  of  the 
services  as  contract  labor  has  been 
perceived  as  inequitable.  In  States 
where  hospitals  may  directly  employ 
physicians,  the  hospitals  may  include 
some  of  these  characteristically  high 
wages  in  the  wage  data,  while  in  States 
where  hospitals  must  contract  for  their 
physician  services,  these  contract  wages 
cannot  be  included  in  their  wage  data. 
As  outlined  in  the  proposed  rule,  we 
are  providing  on  the  Worksheet  S-3, 
Part  II,  for  the  exclusion  of  all  Part  A 
physiciap  costs  regardless  of  whether 
the  physician  is  a  hospital  employee  or 
contractor.  For  purposes  of  this 
exclusion,  physicians'  salaries  are 
defined  as  salaries  applicable  to 
positions  for  which  a  licensed  physician 
is  normally  a  prerequisite,  such  as  a 
medical  director  of  a  department. 
Salaries  for  physicians  employed  in 
other  positions  that  do  not  necessarily 
require  a  physician,  such  as  hospital 
administrator,  are  not  excluded. 

All  hospitals  must  separately  report 
any  physicians'  salaries  (both  Part  A 
and  Part  B  related)  as  part  of  the  wage 
data  reported  on  the  Medicare  cost 
report.  This  action  should  not  require 
any  additional  reporting  burden  since 
these  Part  A  physician  salaries  abeady 
are  reported  on  the  cost  report 
(Worksheet  A-8-2).  Regarding  Part  A 
CRNA  (certified  registered  nurse 
anesthetist)  costs,  we  are  requiring 
hospitals  to  exclude  these  salaries  from 
the  wage  data  reported  on  the  cost 
report.  In  addition,  salaries  for  interns 
and  residents  will  be  separately 
reported  (see  comments  below). 

We  note  that  these  changes  are 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1994 
and  will  not  affect  the  current  reporting 
of  physicians  and  CRNA  salaries. 
Comment:  We  received  over  50 
comments  concerning  our  proposal  to 
exclude  from  the  computation  of  the 
wage  index  all  physician  salaries 
(including  those  associated  with 
teaching  physicians)  and  CRNA  Part  A 
services.  Many  commenters  supported 
this  proposal;  some  suggested  that  we 
also  eliminate  other  salaries  related  to 
services  paid  outside  the  prospective 
payment  system,  such  as  the  salaries  of 
interns  and  residents.  Other 
commenters  suggested  that  rather  than 


eliminate  all  physicians'  salaries,  we 
add  contracted  Part  A  physicians' 
services  to  the  wage  index  computation. 
Some  of  these  commenters  argued  that 
the  administrative  portion  of 
physicians'  salaries  are  included  under 
the  prospective  payment  system  and 
should  therefore  continue  to  be 
included  in  the  wage  index.  A  number 
of  commenters  indicated  concern  about 
the  redistributional  effect  of  this  change 
and  suggested  we  collect  all  the 
necessary  data  components  before 
implementing  the  new  policy.  In 
particular,  several  teaching  hospitals 
stated  that  they  would  be  affected 
adversely  by  the  elimination  of 
physician  salaries  from  the  computation 
of  the  wage  index-  Finally,  several 
commenters  asked  that  we  clarify  that 
only  those  salaries  for  positions  that 
require  a  licensed  physician  be 
excluded -from  the  wage  data. 

Response:  Consistent  with  past 
refinements  of  the  hospital  wage  index 
to  exclude  those  costs  related  to  services 
not  covered  under  the  prospective 
payment  system,  we  believe  it  is 
appropriate  to  exclude  all  salary  costs 
associated  with  graduate  medical 
education  programs.  Therefore,  in 
addition  to  the  exclusion  of  teaching 
physicians'  salary  costs,  we  are  adopting 
the  commenters'  suggestion  and  will 
provide  for  the  separate  reporting  (and 
possible  exclusion  from  the  w.age  index) 
of  salary  costs  for  interns  and  residents, 
since  none  of  the  costs  associated  with 
these  services  are  paid  under  the 
prospective  payment  system.  We  believe 
that  any  redistributional  effect  on 
Medicare  payments  resulting  from  this 
change  would  be  appropriate  since 
teaching  hospitals  may  be  unfairly 
advantaged  relative  to  other  hospitals  by 
the  inclusion  of  graduate  medical 
education  costs  in  the  prospective 
payment  system  wage  index.  Although 
this  change  may  significantly  affect 
teaching  hospitals,  we  believe  the 
timing  of  the  change,  which  would  not 
take  effect  for  wage  index  purposes  until 
FY  1999,  will  enable  hospitals  to 
anticipate  a  possible  reduction  in  their 
wage  index  values.  With  respect  to  the 
exclusion  of  other  Part  A  physicians's 
salary  costs,  we  do  not  believe  the 
redistributional  effects  would  be 
significant  given  that  these  costs  would 
be  excluded  for  all  hospitals 
nationwide.  Since  this  change  would 
apply  equally  to  hospitals  that  are 
permitted  to  employ  physicians  and  to 
those  that  must  contract  for  physician 
services,  we  believe  this  revision  would 
promote  payment  equity  and  provide 
more  uniformity  in  the  wage  data  across 
areas. 


With  regard  to  the  suggestion  that  we 
include  all  Part  A  physician  costs 
(whether  salaried  or  under  contract)  in 
computing  the  wage  index,  we  continue 
to  believe  that  eliminating  all 
physicians'  salaries  is  more  appropriate 
than  that  alternative.  As  discussed  in 
the  proposed  rule  (59  FR  27721),  we  do 
not  believe  that  physician  costs  are 
driven  by  normal  labor  market 
conditions  and,  in  many  cases,  hospitals 
must  hire  physicians  from  outside  of 
their  recruiting  areas.  Second,  many 
hospitals  have  indicated  that  they  have 
difficulty  accurately  determining  the 
hours  for  the  physicians  attributable  to 
Part  A  services,  especially  for  those 
under  contract.  Third,  we  have  found 
that  some  hospitals  that  employ 
physicians  are  not  appropriately 
eUminating  Part  B  physician  salaiies 
from  the  total  salaries  reported  for  the 
wage  index  as  required  in  the  cost 
reporting  instructions.  Thus,  we  believe 
that  inclusion  of  all  Part  A  physician 
costs  would  not  accurately  reflect 
relative  wages  across  areas. 

We  beUeve  that  the  exclusion  of  all 
Part  A  physician  costs  (even  though  a 
portion  of  these  costs  not  related  to 
teaching  activities  is  recognized  under 
the  prospective  payment  system)  is  the 
approach  that  would  provide  the 
greatest  uniformity  across  areas.  Since 
most  hospitals  incur  costs  associated 
with  Part  A  physicians  contracts,  we  do 
not  beheve  the  relative  wage  index 
values  would  vary  greatly  across  areas 
under  either  approach.  However,  as 
suggested  by  commenters,  we  will 
revise  the  cost  reporting  form,  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1994,  to  collect 
separately  additional  data  elements 
needed  to  evaluate  the  appropriateness 
of  this  change  as  part  of  the  FY  1999 
wage  index  update. 

With  respect  to  the  elimination  of 
CRNA  Part  A  services,  we  note  first  that 
these  Part  A  services  are  currently  paid 
on  a  "pass-through"  basis,  outside  the 
prospective  payment  system.  Therefore, 
we  believe  it  is  appropriate  to  exclude 
these  costs  from  the  wage  index. 
Moreover,  this  Part  A  pass-through 
provision  is  applicable  to  a  limited 
number  of  hospitals  (small  rural 
hospitals).  All  other  hospitals  are  paid 
for  CRNA  services  under  Part  B  of  the 
Medicare  program.  Therefore,  in  order 
to  ensure  consistency  across  areas,  we 
believe  that  no  CRNA  costs  should  be 
reflected  in  the  wage  index 
computation.  CRNA  services  are 
generally  excluded  from  the  wage  index 
as  Part  B  services.  Since  the  Part  A 
portion  was  granted  as  a  pass-through 
for  certain  rural  hospitals,  it  is  currently 
included  in  the  wage  index.  In  addition. 


we  have  seen  several  examples  during 
our  editing  process  where  the  hours 
associated  with  these  services  are 
difficult  to  determine.  CRNAs  bill  on 
15-minute  intervals  during  surgery; 
however,  time  before  or  after  the  biUing 
time  (that  is,  actual  surgery  time)  is 
difficult  to  determine  from  time  records 
yet  is  part  of  the  time  CRNAs  devote  to 
a  particular  patient. 

Finally,  as  specified  in  the  proposed 
rule,  salaries  for  physicians  employed  in 
positions  (such  as  hospital 
administrator)  for  which  a  licensed 
physician  is  not  normally  a  prerequisite, 
would  not  be  reported  as  physician's 
salaries.  The  hospital  is  responsible, 
however,  for  providing  its  fiscal 
intermediary  with  the  necessary 
documentation  to  allow  an  appropriate 
determination  with  respect  to  these 
salaries. 

Therefore,  effective  with  cost 
reporting  periods  begirming  on  or  after 
October  1, 1994,  we  are  revising  the 
Medicare  cost  report  to  provide  for  the 
separate  reporting  of  all  salary  costs  for 
physicians  (including  teaching 
physicians),  interns  and  residents,  and 
CRNAs.  After  evaluating  these  data,  we 
will  propose  appropriate  changes  to  the 
FY  1999  wage  index  update. 

Comment:  One  commenter  suggested 
that  we  exclude  the  salaries  associated 
with  several  other  services  that  could  be 
billed  under  Part  B.  such  as  the  services 
of  nurse  midwives,  nurse  practitioners, 
clinical  psychologists,  and  clinical 
social  workers.  The  commenter  believes 
these  services  should  be  eliminated 
since  they  are  similar  to  Part  B 
physician  services,  which  are  currently 
excluded  from  the  wage  index  data. 
Response:  While  we  believe  it  is 
appropriate  to  remove  from  the  wage 
index  data  salaries  not  included  in  the 
prospective  payment  system,  we  think 
that  it  would  be  difficult  to  accurately 
distinguish  between  Part  A  and  Part  B 
services  for  the  services  mentioned  by 
the  commenter.  It  is  also  unclear  to  us 
if  the  hospitals  and  intermediaries  will 
have  the  documentation  to  distinguish 
between  the  time  spent  on  Part  A 
ser\'ices  performed  by  these  employees 
and  time  spent  on  Part  B  billable 
services.  In  addition  we  believe  that 
these  costs  are  relatively  small,  and 
therefore  would  have  an  insignificant 
effect  on  the  wage  index.  However,  we 
will  continue  to  examine  this  issue,  and, 
if  we  find  these  costs  are  substantial  and 
can  be  documented,  we  will  propose 
future  changes  to  the  reporting  of 
hospital  wage  data. 

2.  Management  Contracts 

The  second  major  change  concerns 
the  inclusion  of  certain  management 


contracts  in  the  hospital  wage  index 
data.  Before  FY  1994,  the  wage  index 
did  not  include  any  costs  associated 
with  contract  services.  However,  many 
hospitals  indicated  that  they  were 
inappropriately  disadvantaged  because 
they  were  forced  to  contract  out  for 
nurses  and  technicians  due  to  shortages 
of  these  services  in  their  areas.  To 
alleviate  this  problem,  we  revised  the 
cost  report  to  collect  the  data  associated 
with  any  direct  patient  care  service 
contract  (that  is,  nursing,  therapeutic, 
etc.).  We  specifically  excluded  any  Part 
B  services.  Part  A  physician  services, 
management  contracts,  or  any  contract 
for  services  not  directly  involved  with 
patient  care. 

The  hospital  industry  has  expressed 
concern  that  we  do  not  currently 
recognize  the  cost  of  certain  contract 
management  services.  In  particular,   . 
many  rural  hospitals  that  are  either 
unable  to  recruit  or  cannot  afford  top 
managers  such  as  hospital 
administrators  must  contract  for  the 
services  of  these  individuals.  Therefore, 
we  believe  it  is  appropriate  to  include 
the  costs  of  certain  management 
contracts  in  the  wage  index.  We  are 
expanding  the  definition  of  contract 
serv ices  reported  on  the  Worksheet  S-  3 
to  include  the  personnel  cost  associated 
with  contracts  for  any  personnel  hired 
in  the  top  four  positions  within  the 
hospital.  Allowable  contract 
management  services  would  be  hmited 
to  the  personnel  costs  for  those 
individuals  who  are  working  at  the 
hospital  facihty  in  the  capacity  of  the 
Chief  Executivie  Officer  (CEO)/Hospital 
Administrator,  Chief  Operating  Officer 
(COO),  Chief  Financial  Officer  (CFO),  or 
Nursing  Administrator.  The  exact  titles 
assigned  to  individuals  may  vary  but  the 
individuals  should  be  performing 
essentially  the  same  duties  as 
customarily  assigned  these  management 
positions. 

Hospitals  (via  HCFA-339  form)  will 
be  required  to  prbvide  fiscal 
intermediaries  with  complete  details  on 
all  direct  patient  care  related  contracts 
and  the  description  and  aggregate  totals 
for  all  management  contracts.  Because 
of  the  difficulty  in  accurately 
determining  hours  and  isolating  Wage 
related  costs  for  the  other  types  of 
contract  services,  the  wage  data  will 
continue  to  exclude  all  non-patient  care 
contract  services  except  those  limited 
management  contracts  discussed  above. 
Since  the  current  cost  report  does  not 
provide  for  the  collection  of    ' 
management  contract  data,  this  revised 
definition  will  not  be  effective  until  cost 
reporting  periods  begiiming  on  or  after 
October  1.  1994.  To  provide  consistent 
reporting  of  data,  hospitals  must 
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continue  to  exclude  all  management 
contracts  until  the  FY  1995  data  is 
reported. 

Comment:  One  conunenter  suggested 
that  contract  labor  be  included  in  the 
wage  index  calculation  if  it  is  for 
services  for  which  many  hospitals  in  the 
coimtry  routinely  employ  contract 
personnel. 

Response:  The  services  for  which 
hospitals  employ  contract  personnel 
vary  considerably  across  the  country. 
Furthermore,  the  cost  of  contract  labor 
is  generally  higher  than  the  cost  of  non- 
contract  labor  for  the  same  service. 
Many  times,  the  cost  of  contract  labor 
will  include  costs  for  other  non-wage 
related  items  such  as  supplies  or 
equipment,  and  thus  may  not  accurately 
reflect  relative  hospital  wage  rates 
across  labor  market  areas. 

Before  FY  1994,  the  wage  index  did 
not  include  any  costs  associated  with 
contract  services.  However,  in  response 
to  the  concerns  of  hospitals  in  areas 
experiencing  nursing  shortages  that 
must  rely  on  contract  labor  sources,  we 
included  in  the  computation  of  the  wage 
index  contract  labor  costs  for  services 
directly  related  to  patient  care.  Because 
of  the  difficulty  in  acciu^tely 
determining  hours  and  isolating  wage- 
related  costs  for  contract  services  not 
directly  related  to  patient  care,  the  wage 
data  will  continue  to  exclude  all  non- 
patient  care  contract  services  except 
certain  top  management  contracts, 
which  will  be  reported  separately  on  the 
Worksheet  S-3,  Part  II. 

Comment:  A  few  commenters  asked 
why  we  did  not  include  the  position  of 
Medical  Director  in  the  definition  of  the 
top  management  contract  personnel  at 
the  hospital  that  may  be  included  on 
Worksheet  S-3  of  the  cost  report. 

Response:  The  position  of  Medical 
Director  must  be  filled  by  a  licensed 
physician.  Thus,  the  duties  performed 
by  the  Medical  Director  would  be 
described  as  a  Part  A  physician's  salary. 
Therefore,  excluding  these  types  of 
management  contracts  is  consistent  with 
our  revised  reporting  policy  and 
potential  exclusion  of  physician  salaries 
from  the  wage  index  data. 

Comment:  We  received  one  comment 
requesting  that  HCFA  clarify  the  status 
of  direct  patient  care  service  contracts. 
The  commenter  was  confused  about 
whether  one  hospital  may  report  the 
cost  and  hours  related  to  contract 
services  furnished  at  another 
prospective  payment  system  hospital. 
Response:  We  believe  there  are  two 
situations  for  which  clarification  is 
needed.  In  each  case,  hospitals  must 
take  care  to  avoid  duplicate  reporting  of 
the  costs  and  hours  of  the  contract 
services. 


In  the  first  case,  Hospital  A  may 
contract  out  the  services  of  its  nurses  to 
Hospital  B.  In  this  case.  Hospital  A  may 
not  claim  the  salaries  paid  to  those 
nurses  on  the  Worksheet  S-3,  Part  H, 
while  they  are  working  at  Hospital  B. 
Instead,  Hospital  A  must  deduct  the 
salaries  and  corresponding  hours 
associated  with  the  time  the  nurses 
worked  at  the  other  facility.  Hospital  B. 
however,  can  include  the  payment  and 
corresponding  hoxu^  for  the  nurses  as 
direct  patient  care  related  contract  labor. 

In  the  second  case,  Hospital  A  sends 
a  patient  to  Hospital  B  for  tests  and 
procedures  that  Hospital  A  cannot 
provide.  Hospital  A  cannot  claim  the 
labor  portion  of  the  amounts  paid  to 
Hospital  B  for  contract  labor.  We 
consider  this  type  of  arrangement  as  a 
purchased  service  rather  than  contract 
labor.  In  this  situation,  the  scope  of  the 
contracted  service  involves  more  than 
the  services  of  nurses  or  technicians. 
The  associated  ancillary  services 
provided  also  include  costs  for  supplies, 
equipment,  etc.  In  many  cases  hospitals 
are  unable  to  acciirately  provide  a 
breakdown  of  their  charges  to  show  how 
much  is  attributable  to  direct  patient 
care  services  as  opposed  to  the  supplies 
and  equipment  used  to  provide  those 
services.  Because  of  the  difficulty  of 
accurately  determining  the  labor  portion 
of  such  contracted  services,  and  given 
the  fact  that  the  employees  do  not  work 
on  the  hospital's  premises.  Hospital  A 
cannot  claim  this  as  contract  labor  for 
purposes  of  the  wage  index.  We  believe 
that  this  is  consistent  with  our  goal  of 
establishing  a  uniform  method  for 
collecting  wage  data. 

3.  Reporting  of  Wage-Related  Costs 

Since  we  began  including  fringe 
benefits  in  the  wage  index,  we  have 
been  amcemed  with  the  inconsistent 
reporting  of  fiinge  benefits,  whether 
because  of  a  lack  of  provider  proficiency 
in  identifying  fringe  benefit  costs  or 
varying  interpretations  across  fiscal 
intermediaries  of  the  definition  for 
fiinge  benefits  in  PRM-I,  §  2144.1. 
Although  we  have  attempted  to  promote 
consistent  reporting  of  fringe  benefits  by 
providing  fiscal  intermediaries  with 
general  guidelines  to  be  used  in 
determining  adlowable  fringe  benefit 
costs,  the  intermediaries  must 
necessarily  make  judgments  as  to 
whether  certain  costs  qualify  as  a  fiinge 
benefit,  and  inconsistencies  persist. 

Last  summer,  HCFA  conducted  a 
survey  to  determine  what  costs  the 
health  care  industry  thought  should  be 
recognized  as  fringe  benefit  costs.  The 
survey  consisted  of  a  questionnaire  with 
a  yes/no  response  column  and  a  column 
for  comments.  We  received  238 


responses  from  hospitals,  fiscal 
intermediaries,  state  hospital 
associations,  national  hospital 
associations,  state  agencies,  and  bureaus 
and  offices  within  HCFA.  The  results  of 
those  surveys  were  examined  closely  by 
the  MTAG  task  force. 

Based  on  the  recommendations  of  the 
task  force,  we  are  making  several 
changes  that  we  believe  will  promote 
more  equitable  and  consistent  reporting 
of  wage-related  costs  for  all  hospitals. 
Where  the  term  "fringe  benefit"  has 
been  used  in  the  past,  we  will  now  refer 
to  these  costs  as  "wage-related  costs"  for 
wage  index  puirposes.  We  believe  that 
this  change  in  terminology  will 
eliminate  the  confusion  regarding  those 
wage-related  costs  that  we  will  allow  to 
be  incorporated  in  the  wage  index 
versus  the  definition  of  fringe  benefits 
required  by  Medicare  principles  for  cost 
reimbursement  purposes.  Accordingly, 
we  are  revising  the  Worksheet  S-3,  Part 
II,  to  capture  wage-related  costs  in  three 
parts. 

a.  Wage-Related  Costs  (Core).  For 
most  hospitals,  the  wage-related  costs 
used  to  develop  the  wage  index  would 
be  limited  to  "core"  wage-related  costs. 
The  list  of  "core"  wage-related  costs 
includes  all  commonly  recognized  costs 
that  contribute  significantly  to  the  wage 
costs  of  a  hospital  and  that  are  readily 
identifiable  on  the  hospital  records. 
These  costs  will  also  be  listed  on  the 
revised  HCFA-339  form,  and  hospitals 
will  be  required  to  provide  the 
intermedidry  with  a  detailed  description 
of  the  wage-related  costs  in  Exhibit  7. 
This  description  will  allow  the 
intermediary  to  review  the 
appropriateness  of  each  wage-related 
cost.  We  believe  that  this  core  list 
includes  virtually  all  significant  wage- 
related  costs,  including  those  costs  that 
are  required  by  statute. 

To  develop  the  list  of  core  wage- 
related  costs,  the  MTAG  task  force 
established  a  number  of  specific  criteria. 
To  be  considered  a  core  wage-related 
cost,  one  or  more  of  the  following 
criteria  must  be  met: 

•  The  wage-related  cost  is  provided  at 
a  significant  financial  cost  to  the 
employer. 

•  The  wage-related  cost  is  of  a  type 
and  nature  that  would  generally  be 

.  offered  as  a  fringe  benefit  by  most 
employers.  . 

•  The  perceived  value  of  this  wage- 
related  cost  is  of  such  importance  that 
it  would  influence  an  individual's 
employment  decisions. 

•  The  wage-related  cost  is  a 
mandatory  requirement  under  Federal 
or  State  law  (for  example  FICA,  Federal 
and  State  unemployment,  etc.). 
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•  Fees  paid  to  external  organizations 
that  are  directly  associated  with  the  core 
wage-related  costs  may  be  included  as 
part  of  the  wage-related  cost  (for 
example,  actuarial  fees,  claim 
administration  fees,  IRS  form 
preparation  fees,  etc.). 

The  following  is  the  list  of  core  wage- 
related  costs: 

(1)  Retirement  Costs: 
401  (k)  employer  contributions 
Tax  sheltered  annuity  (TSA)  employer 

contributions 
Qualified  and  non-qualified  pension 

plan  cost 
Prior  year  pension  service  cost 

(2)  Plan  Administration  Costs  (Paid  to 

external  organization): 
401(k)/TSA  plan  administration  fees 
Legal/accounting/management  fees- 
pension  plan 
Employee  managed  care  program 
administration  fees 

(3)  Health  and  Insurance  Costs: 
Health  insurance  (purchased  or  self- 
funded) 

Prescription  drug  plan 

Dental,  hearing,  vision  plans 

Life  insurance  (if  employee  is  owner 

or  beneficiary) 
Accident  insurance  (if  employee  is 

owner  or  beneficiary) 
Disability  insurance  (if  employee  is 

owner  or  beneficiary) 
Long-term  care  insurance  (if  employee 

is  owner  or  beneficiary) 
Worker's  compensation  insurance 
Retiree  health  care  cost  (only  current 

year,  not  the  extraordinary  accrual 

required  by  FASB  106  (that  is,  the 

non-cimiulative  portion)) 

(4)  Taxes: 
FICA — employer's  portion  only 
Medicare  taxes — employer's  portion 

only 
Unemployment  insurance 
State  or  Federal  unemployment  taxes 

(5)  Other: 
Executive  deferred  compensation 
Day  care  cost  and  allowances 
Tuition  reimbursement 
b.  Other  Wage-Related  Costs.  A 

hospital  may  be  able  to  report  a  wage- 
related  cost  that  does  not  appear  on  the 
core  list  if  it  meets  all  of  the  following 
criteria: 

•  The  wage-related  cost  is  provided  at 
a  significant  financial  cost  to  the 
employer.  To  meet  this  test  the 
individual  wage-related  cost  must  be 
greater  than  1  percent  of  total  salaries 
after  the  direct  excluded  salaries  are 
removed  (Column  3,  line  3  on 
Worksheet  S-3,  Part  II). 

•  The  wage-related  cost  would  be  a 
fiinge  benefit  if  reported  to  the  IRS  as 
a  fringe  benefit  in  accordance  with  IRS 
requirements. 


•  The  wage-related  cost  has  not  been 
furnished  for  the  convenience  of  the 
provider. 

We  note  that  those  wage-related  costs 
that  are  required  to  be  reported  to  the 
IRS  as  salary  (for  example,  loan 
forgiveness  and  sick  pay  accruals) 
would  not  be  included  as  other  wage- 
related  costs,  since  the  costs  associated 
with  these  items  are  considered  salaries 
and  would  afready  be  included  in  the 
total  salaries  reported  on  line  1.01  of  the 
Worksheet  S-3,  Part  II. 

c.  Wage-Related  Costs  (Excluded 
Area).  Wage-related  costs  associated 
with  employees  in  areas  of  the  hospital 
that  are  excluded  from  the  data  used  to 
calculate  the  wage  index  (such  as  a 
hospital-based  SNF)  should  be  removed 
from  the  total  wage-related  costs.  This  is 
not  a  new  policy;  however,  to  ensure 
that  hospitals  are  removing  these  costs, 
we  have  added  a  new  line  on  the 
Worksheet  S-3,  Part  II. 

In  addition  to  the  above  changes, 
beginning  on  or  after  October  1,  1994, 
hospitals  are  required  to  follow 
Generally  Accepted  Accounting 
Principles  (GAAP)  in  developing  the 
wage-related  costs  contained  in  the 
Worksheet  S-3,  Part  II,  for  purposes  of 
the  hospital  wage  index.  Medicare 
principles,  however,  will  continue  to 
apply  in  determining  the  allowability  of 
fringe  benefit  costs.  The  MTAG  task 
force  recommended  application  of 
GAAP  for  purposes  of  developing  wage- 
related  costs  used  to  construct  the 
hospital  wage  index.  We  befieve  it  is 
appropriate  to  apply  GAAP  for  these 
purposes  because  the  function  of  the 
wage  index  is  to  measure  relative 
hospital  labor  costs  across  areas.  This 
function  is  distinct  fix)m  that  of  cost 
reimbursement,  in  which  applicable 
Medicare  principles  (which  may  differ 
fiom  GAAP)  measure  the  actual  costs 
incurred  by  individual  hospitals.  We 
beheve  the  application  of  GAAP  for 
purposes  of  compiling  data  on  wage- 
related  costs  used  to  construct  the  wage 
index  will  more  accurately  reflect 
relative  labor  costs,  because  certain 
wage-related  costs  (such  as  pension 
costs)  as  recorded  under  GAAP  tend  to 
be  more  static  from  year  to  year. 
Application  of  Medicare  principles,  on 
the  other  hand,  could  create  large 
swings  in  these  costs  from  year  to  year, 
particularly  in  years  when  there  are 
large  over-  or  under-funded  pension 
estimates;  such  application  might  lead 
to  a  wage  index  that  does  not  accurately 
reflect  relative  labor  costs.  Again,  we 
emphasize  that  GAAP  applies  only  for 
purposes  of  developing  wage-related 
costs  on  Worksheet  S-3  Part  II.  Our 
policy  requiring  the  use  of  applicable 
Medicare  principles  for  determining 


fiinge  benefits  for  all  other  purposes 
remains  unchanged. 

The  revised  cost  report  and  the 
HCFA-339  forms  are  ciurently  being 
evaluated  by  the  Office  of  Management 
and  Budget.  Once  these  forms  are 
approved,  we  propose  to  implement  the 
form  to  collect  wage  data  for  any  cost 
report  beginning  on  or  after  October  1. 
1994. 

Comment:  One  commenter  believes 
that  the  internal  administration  costs  of 
many  types  of  core  wage-related  costs, 
such  as  health  and  insurance  costs, 
dental,  prescription  drug  plans,  etc., 
should  be  included  as  part  of  the  wage- 
related  cost.  The  commenter  states  that 
some  organizations  administer  these 
wage-related  costs  internally  as  a  cost- 
saving  measure  and  that  these 
administration  costs  should  be 
included,  just  as  fees  paid  to  external 
organizations  are  included  in  the 
calculation  of  the  core  wage-related 
cost.  To  do  otherwise,  the  commenter 
suggested,  would  encourage  a  more 
costly  method  of  administration  and 
penalize  a  more  efficient  one. 

Response:  In  the  proposed  rule  we 
listed  core  wage-related  costs  including 
health  and  insurance  costs.  We  did  not 
intend  to  exclude  internal 
administration  costs  fix)m  this  list.  For 
example,  the  proposed  rule  included  a 
parenthetical  reference  that  specified 
that  health  insurance  costs  could  be 
purchased  or  self-funded  (59  FR  27722). 
We  encourage  hospitals  to  be  cost- 
conscious  and  efficient  in  their 
administration  of  health  and  insurance 
costs.  However,  amounts  paid  to 
employees  within  the  hospital  are 
already  accounted  for  in  the  total  wages 
paid,  and  therefore  should  not  be 
included  as  part  of  this  wage-related 
cost. 

Comment:  Several  commenters 
addressed  the  proposed  changes  to  the 
reporting  of  wage-related  costs  on  the 
Worksheet  S-3.  Part  II.  Virtually  all 
commenters  supported  the 
establishment  of  a  core  fist  of  wage- 
related  costs,  although  many  suggested 
variations  in  the  items  included  on  the 
core  Ust.  Specifically,  commenters 
suggested  we  add  items  such  as:  moving 
expenses,  health  related  costs  (that  is, 
physicals,  discounted  inpatient  and 
outpatient  services),  parking  expenses, 
malpractice  expenses,  employee 
assistance  programs,  hospital  sponsored 
continuing  medical  education, 
professional  organization  dues,  cafeteria 
discounts,  outpatient  services,  and  any 
fringe  benefit  that  is  reported  to  the  IRS. 

We  also  received  a  number  of 
comments  with  respect  to  our  proposed 
criteria  for  including  additional  wage- 
related  costs  that  were  not  reflected  in 
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the  core  list.  Some  stated  that  the  1 
percent  criterion  for  qualifying  as  an 
"Other"  wage-related  cost  was  too  high. 
A  few  comnienters  suggested  that  we 
apply  the  1  percent  test  on  total  salaries 
and  wage-related  costs  prior  to  the 
elimination  of  wages  and  related  costs 
for  the  excluded  areas.  Other  comments 
stated  that  the  second  and  third  criteria 
for  quahfying  as  other  wage- related 
costs  are  repetitive,  and  that  we  should 
eliminate  the  IRS  reporting  requirement. 

Response:  We  developed  the  list  of 
core  wage-related  costs  in  conjunction 
with  the  MTAG  Task  Force.  Our  goal 
was  to  establish  a  Ust  of  commonly 
recognized  costs  that  contribute 
significantly  to  the  wage  costs  of  a 
hospital  and  are  readily  identifiable  on 
the  hospital  records.  We  beheve  the 
final  core  list  includes  virtually  all    . 
significant  wage-related  costs,  including 
those  costs  that  are  required  by  statute. 
As  part  of  the  process  of  developing  the 
core  list,  members  of  the  MTAG  Task 
Force  conducted  a  Umited  analysis  to 
determine  what  percentage  of  total 
fringe  benefits  or  wage-related  costs 
would  be  captured  using  the  core  list. 
On  average,  this  percentage  exceeded  90 
percent  for  hospitals  that  were  included 
in  the  analysis.  However,  we  were 
concerned  that  individual  hospitals 
might  incuj  unusually  large  wage- 
related  costs  that  are  not  reflected  on  the 
core  list  but  that  may  represent  a 
significant  wage-related  cost.  Therefore, 
the  task  force  recommended  that 
hospitals  be  allowed  to  include  other 
wage-related  costs  if  they  meet  each  of 
the  three  criteria  listed  above. 

The  provision  to  include  wage-related 
costs  other  than  those  reflected  on  the 
core  list  is  intended  to  recognize  only 
those  Umited  circiunstances  where  a 
hospital  incurs  any  additional  wage- 
related  cost  items  that  truly  represent  a 
significant  financial  burden  to  the 
hospital,  but  that  also  meet  the  current 
definition  of  a  fringe  t)enefit  cost.  We 
believe  the  1  percent  threshold  is  an 
appropriate  measure  of  significance,  and 
that  the  exclusion  of  any  cost 
representing  less  than  1  percent  of  total 
salaries  would  not  significantly  affect 
the  hospital's  overall  average  hourly 
wage.  We  consider  the  1  percent  test 
critical  in  ensuring  that  providers  only 
include  other  wage-related  costs  that 
contribute  significantly  to  their  wage 
costs  and  that  are  not  accounted  for  in 
the  core  Ust.  In  addition,  we  believe  the 
1  percent  test  should  be  calculated 
using  total  salaries  net  of  all  direct 
excluded  salaries  since  the  excluded 
salaries  and  wage-related  costs  are 
removed  from  the  wage  index 
calculations. 


Finally,  we  believe  it  is  appropriate  to 
retain  the  IRS  reporting  requirement, 
where  apphcable.  Since  there  are  many 
cost  items  that  may  or  may  not  qualify 
as  a  fringe  benefit  depending  on  the 
individual  hospital's  circumstances,  we 
believe  this  requirement  delineates 
certain  of  those  costs  (such  as  employee 
meal  costs)  as  a  recognized  fringe 
benefit  cost.  Therefore,  we  believe  that 
the  second  and  third  criteria  play 
important  parts  in  determining  the 
allowabiUty  of  the  other  wage-related 
costs. 

Comment:  We  also  received  specific 
comments  concerning  retiree  health  care 
costs  and  professional  liability 
insurance  costs.  With  respect  to  retiree 
health  care  costs,  some  commenters 
requested  we  allow  not  only  the  current 
year  cost,  but  also  any  extraordinary 
accruals.  One  commenter  stated  that 
these  costs  should  be  eliminated  from 
the  core  list  because  they  are  unrelated 
to  the  current  employee  workforce.  With 
respect  to  professional  Uabihty 
insurance  costs,  commenters  requested 
that  we  clarify  those  situations  where 
these  costs  would  be  recognized  as  an 
"other"  wage-related  cost  for  purposes 
of  the  wage  index. 

Response:  With  respect  to  retiree 
health  insurance  costs,  we  beheve  that 
the  extraordinary  accruals  should  be 
excluded  because  such  accruals  are  not 
representative  of  the  current  wage  costs 
to  the  hospital.  Although  costs  " 
associated  with  retired  employees  also 
do  not  reflect  the  ciurent  workforce,  we 
believe  that  the  availability  of  retiree 
health  insurance  benefits  is  a  significant 
factor  affecting  the  employment 
decisions  of  the  current  workforce  and 
therefore  should  be  included  as  a  core 
wage-related  cost. 

To  clarify  the  allowability  of 
malpractice  insurance  costs  for 
purposes  of  the  wage  index,  only  those 
policies  that  list  actual  names  or 
specific  titles  (for  example.  President  of 
the  hospital)  of  covered  employees  may 
be  included  in  the  wage  index.  General 
malpractice  liability  coverage 
maintained  by  hospitals  is  not 
recognized  as  a  wage-related  cost  for 
purposes  of  the  wage  index.  We  note 
that  effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1994. 
malpractice  insurance  costs  related  to 
salaried  physicians  should  be  separately 
reported  since  physicians'  salary  costs 
may  be  excluded  from  the  wage  index 
in  FY  1999. 

Comment:  One  commenter  requested 
that  HCFA  release  a  summary  of  the 
results  of  the  fringe  benefit  survey 
conducted  last  summer  to  determine 
what  costs  the  health,  care  industry 


thought  should  be  recognized  as  fringe 
benefits. 

Response:  We  will  make  the  results  of 
the  survey  available  to  anyone 
requesting  the  data  in  writing.  Requests 
may  be  sent  to  the  foUowring  address: 
Division  of  Hospital  Payment  Policy; 
Attn:  Lana  Price;  1-H-l  East  Low  Rise; 
6325  Security  Boulevard;  Baltimore, 
Maryland  21207. 

Comment:  A  few  commenters 
addressed  the  exclusion  of  wage-related 
costs  associated  with  excluded  areas 
within  the  hospital.  Conunenters 
requested  detailed  guidelines  to  follow 
when  determining  the  wage-related 
costs  for  excluded  areas. 

Response:  As  indicated  in  the 
proposed  rule,  we  are  revising  the 
Worksheet  S-3,  Part  II,  to  incorporate  an 
additional  line  to  ensure  that  wage- 
related  costs  for  any  areas  excluded 
from  the  wage  index  calculation  are 
removed  from  the  total  wage-related 
costs  reported  by  the  hospital.  Our 
poUcy  on  the  removal  of  fringe  benefits 
associated  with  excluded  salaries  is  not 
new.  Since  not  all  hospitals  are  able  to 
specifically  identify  wage-related  costs 
attributable  to  individuals  who  work  in 
the  excluded  areas,  we  believe  it  is 
appropriate  to  exclude  a  percentage  of 
wage-related  costs  based  on  the 
relationship  between  the  salaries  paid  in 
the  excluded  areas  of  the  hospital  to 
total  salaries  paid.  The  hospital  must 
make  available  to  its  intermediary 
calculations  used  to  determine  these 
excluded  wage-related  costs. 

Comment;  Many  commenters 
supported  the  utilization  of  Generally 
Accepted  Accounting  Principles 
(GAAP)  in  reporting  wage-related  costs 
begimiing  October  1, 1994.  However,  a 
few  commenters  raised  concerns  over  its 
implementation,  citing  differences 
between  the  requirements  of  GAAP  and 
the  IRS.  Since  GAAP  is  not  always 
consistent  with  IRS  rules,  they 
suggested  that  IRS  rules  should  not  be 
applied  with  respect  to  items  such  as 
tuition  reimbursement,  automobile/ 
transportation  allowances,  or  the 
unrecovered  costs  of  employee  meals. 

Response:  We  continue  to  believe  the 
application  of  GAAP  for  purposes  of 
compiling  data  on  wage-related  costs 
used  to  construct  the  wage  index  will 
more  accurately  reflect  relative  labor 
costs,  because  certain  wage-related  costs 
(such  as  pension  costs)  as  recorded 
under  GAAP  tend  to  be  more  static  from 
year  to  year. 

We  have  added  to  the  form  HCFA- 
339,  Exhibit  7,  Part  3,  a  reconciliation 
worksheet  to  aid  hospitals  and  fiscal 
intermediaries  in  moving  between 
GAAP  when  developing  wage-related 
.  cost.=  and  Medicare  principles  when 


determining  reimbursable  costs.  All 
providers  must  complete  this 
reconciliation  form. 

The  differences  between  GAAP  and 
IRS  requirements,  relate  to  the  reporting 
of  expenses  on  an  entity's  tax  return  and 
do  not  relate  to  whether  a  specific  item 
is  a  fringe  benefit  that  must  be  reported 
to  the  IRS  as  income  to  the  employee 
receiving  the  benefit.  We  believe  that 
following  IRS  requirements  with  respect 
to  the  reporting  of  fringe  benefits  as 
employee  income  is  appropriate.  Thus, 
items  such  as  the  unrecovered  cost  of 
employee  meals,  tuidon  reimbursement, 
and  auto  allowances  w^ill  only  be 
allowed  as  a  wage-related  cost  for 
purposes  of  the  wage  index  if  properly 
reported  to  the  IRS  on  an  employee's 
W-2  form  as  a  fringe  benefit. 

Comment:  Five  commenters  suggested 
that,  in  addition  to  excluding  the  direct 
salaries  and  hours  for  sub-provider 
components  of  the  hospital,  HCFA 
should  also  exclude  the  general  service, 
or  overhead,  wages  and  hours  that  are 
associated  with  these  areas.  Most  of  the 
commenters  believe  that  exclusion  of 
only  the  direct  salaries  is  unfair  to 
hospitals  with  sub-providers  since  the 
average  hourly  wages  of  the  general 
service  cost  centers,  such  as  Dietar>7 
Food  Service,  and  Housekeeping  and 
Laundry  Services,  are  usually  lower 
than  a  particular  facility's  nursing  unit 
costs.  Further,  the  commenters  state  that 
these  hospitals  do  incur  additional 
general  service  costs  relative  to  the 
exempt  area,  and  these  costs  should  be 
accounted  for  in  the  excluded  wage 
data.  They  believe  that,  by  removing  the 
higher  nursing  costs  and  leaving  in  the 
lower  general  service  costs,  the 
hospital's  average  wage  per  hour  is 
artificially  weighted  downward. 

Response:  In  1993,  we  considered 
making  an  allocation  of  overhead 
salaries  and  hours  for  the  excluded 
components  of  the  hospital.  In  response 
to  requests  from  the  hospital  industry 
for  exclusion  of  additional  costs,  we 
Initiated  a  special  data  collection  to 
obtain  the  hours  associated  with 
workers  in  the  general  service  areas  of 
those  hospitals  that  reported  excluded 
salaries  and  hours.  We  received  general 
service  hour  data  for  3,811  of  the  5.436 
hospitals  for  which  we  had  wage  data. 
We  analyzed  this  special  survey  data  in 
conjunction  with  the  wage  data  from  the 
cost  report  to  determine  whether  we 
could  reasonably  allocate  the  overhead 
wages  and  hours  to  the  excluded  areas 
of  the  hospital.  For  several  reasons,  we 
concluded  that  it  was  not  feasible  to 
allocate  overhead  wages  and  hours  to 
the  excluded  areas  of  the  hospital.. 

Our  analysis  revealed  that  uie  average 
hourly  wage  for  a  large  proportion  of 


hospitals  would  decrease  rather  than 
increase  as  a  result  of  performing  the 
allocation.  This  imexpected  result 
contributed  toour  conclusion  that  the 
data  collected  regarding  overhead  hours 
were  inacciuate.  Because  of  the  large 
number  of  hospitals  removed  through 
the  edit  process,  which  was  discussed 
in  detail  in  the  Mav  26, 1993  proposed 
rule  (58  FR  30237)',  the  large  number  of 
hospitals  with  large  swings  in  thefr 
average  hourly  wages,  and  the  large 
proportion  of  hospitals  whose  average 
hourly  wage  would  decrease  rather  than 
increase,  we  continue  to  believe  it 
would  be  inappropriate  to  employ  the 
allocation  of  general  service  salaries  and 
hours  to  the  excluded  areas  of  hospitals 
in  constructing  the  FY  1995  wage  index. 
We  agree  with  these  commenters  that 
it  would  be  reasonable  to  exclude  some 
portion  of  the  general  service  costs 
associated  with  those  areas  of  the 
hospital  that  are  excluded  from  the 
wage  index  calculation  once  an  accurate 
and  uniform  allocation  method  is 
devised.  Although  many  hospitals  have 
attempted  to  make  this  calculation 
independently,  we  have  instructed  the 
fiscal  intermediaries  that  independently 
determined  allocation  methods  are 
unacceptable.  We  do  not  believe  it  is 
appropriate  to  allow  some  hospitals  to 
allocate  certain  overhead  salaries  to  the 
excluded  areas,  while  other  hospitals  do 
not.  We  plan  to  re-examine  this  issue 
based  on  the  data  reported  on  the  FY 
1992  cost  report,  which  include  the 
general  service  hours  reported  on  line 
16  of  the  Worksheet  S-3,  Part  II.  and 
hope  to  propose  an  allocation  method 
all  hospitals  can  use.  In  addition,  we 
have  proposed  a  change  to  the 
Worksheet  S-3.  Part  III,  to  collect 
overhead  cost  data  for  excluded  areas 
effective  with  cost  reporting  periods 
beginning  October  1, 1994.  Therefore, 
we  will  continue  to  collect  data  and 
attempt  to  produce  a  more  accurate  and 
uniform  allocation  method  that  can  be 
used  by  all  hospitals  with  excluded 
areas  and  that  wrill  provide  data  the 
intermediary  can  verify.  We  will  discuss 
our  analysis  of  the  FY  1992  overhead 
data  in  the  FY  19%  proposed  rule. 

Comment:  Several  of  the  commenters 
who  supported  the  proposed  revisions 
to  the  reporting  of  wage  data  with 
respect  to  Part  A  physician  costs, 
management  contracts,  and  wage-related 
costs  advocated  the  inunediate 
implementation  of  such  changes.  They 
suggested  that  we  reopen  previous  cost 
reports  and  collect  the  necessary  data  to 
effect  a  revised  wage  index  based  on 
these  changes  as  early  as  FY  1995.  They 
stated  that  making  these  changes 
effective  with  cost  reports  begiiming  on 


or  after  Octdaer  1 .  1994  will  extend 
inequities  until  FY  1999. 

Response:  Making  immediate  changes 
in  the  wage  index  based  on  the  revised 
reporting  requirements  would  be 
inappropriate  for  several  reasons.  First, 
the  data  necessary  to  institute  these 
changes  immediately  are  not  available. 
Currently,  relevant  detailed  data  have 
not  been  collected  for  Part  A  physician 
salaries,  CRNA  services,  fringe  benefits 
or  management  contracts  that  would 
enable  us  to  immediately  implement 
these  changes.  Moreover,  the  collection 
of  additional  data  applicable  to  prior 
periods  would  create  a  significant 
reporting  burden  for  hospitals,  .^.s 
indicated  earlier,  we  are  revising  the 
Worksheet  S-3.  Part  11.  to  identify 
separately  Part  A  and  Part  B  physician 
services  for  potential  exclusion  from  the 
wage  data. 

In  addition,  it  has  always  been  our 
pohcy  not  to  apply  policy  changes 
retroactively.  The  revisions  to  our 
policies  regarding  the  reporting  of  wage- 
related  costs  represent  a  change  in 
poUcy.  The  current  policies  are  still  in 
effect  for  the  FY  1992  cost  reports  that 
will  be  used  in  computing  the  FY  1996 
wage  index.  Since  the  prior  cost 
reporting  periods  have  already  ended  or 
are  about  to  close  for  many  providers, 
we  do  not  believe  it  is  appropriate  to 
change  the  reporting  rules  retroactively. 
Further,  it  would  not  be  fair  to  hospitals 
to  require  that  they  retroactively  revise 
their  recordkeeping  systems  to 
accommodate  these  changes. 

Finally,  while  it  is  true  that 
adjustments  to  the  wage  index  will  not 
be  reflected  until  FY  1999.  this  allows 
time  for  hospitals  that  may  be  adversely 
affected  to  adjust  their  fiscal  plan.  The 
changes  we  are  implementing  on  the 
reporting  of  wage  data  are  extensive  and 
will  likely  result  in  some  payment 
shifts.  We  believe  that  it  is  incumt)ent 
upon  us  to  allow  hospitals  sufficient 
time  to  adjust  their  operations  so  they 
can  continue  to  provide  efficient  and 
quahty  services  to  all  beneficiaries. 
"Therefore,  to  ensure  that  hospitals  have 
ample  time  to  adjust  for  the  changes  in 
the  reporting  of  wage  data,  all  changes 
will  be  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 
1994.  and  thus  are  scheduled  to  be 
reflected  in  the  wage  index  for  FY  1999. 

D.  Rexisions  to  the  Wage  Index  Based  on 
Hospital  Redesignation 

Under  section  1886(d)(8)(B)  of  the 
Act.  hospitals  in  certain  rural  countiRs 
adjacent  to  one  or  more  Metropolitan 
Statistical  Areas  (MSAs)  are  considered 
to  be  located  in  one  of  the  adjacent 
MSAs  if  certain  standards  are  met. 
Under  section  1886{d)(10)  of  the  Act. 
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the  Medicare  Geographic  Classification 
Review  Board  (MGCRB)  considers 
applications  by  hospitals  for  geographic 
reclassification  for  purposes  of  payment 
under  the  prospective  payment  system. 
The  methodology  for  determining  the 
wage  index  values  for  redesignated 
hospitals  is  applied  jointly  to  the 
hospitals  located  in  those  rural  counties 
that  were  deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act  and  those 
hospitals  that  were  reclassified  as  a 
result  of  the  MGCRB  decisions  imder 
section  1886(d)(10)  of  the  Act.  Section 
1886(d)(8)(C)  of  the  Act  provides  that 
the  apphcation  of  the  wage  index  to 
redesignated  hospitals  is  dependent  on 
the  hypothetical  impact  that  the  wage 
data  from  these  hospitals  would  have  on 
the  wage  index  value  for  the  area  to 
which  they  have  been  redesignated. 
Therefore,  pursuant  to  section 
1886(d)(8)(C)  of  the  Act.  the  wage  index 
values  were  determined  by  considering 
the  following: 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  MSA 
wage  index  value  by  1  percentage  point 
or  less,  the  MSA  wage  index  value 
determined  exclusive  of  the  wage  data 
for  the  redesignated  hospitals  applies  to 
the  redesignated  hospitals. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  the  area  to  which  the 
hospitals  are  redesignated  by  more  than 
1  percentage  point,  the  hospitals  that  are 
redesignated  are  subject  to  the  wage 
index  value  of  the  area  that  results  from 
including  the  wage  data  of  the 
redesignated  hospitals  (the  "combined" 
wage  index  value).  However,  the  wage 
index  value  for  the  redesignated 
hospitals  cannot  be  reduced  below  the 
wage  index  value  for  the  rural  areas  of 
the  State  in  which  the  hospitals  are 
located. 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  data  for  hospitals  that  have  been 
redesignated  to  another  area  continue  to 
have  their  wage  index  calculated  as  if 
no  redesignation  had  occiured.  Those 
rural  areas  whose  wage  index  value 
increases  as  a  result  of  excluding  the 
wage  data  for  the  hospitals  that  have 
been  redesignated  to  another  area  have 
their  wage  index  calculated  exclusive  of 
the  redesignated  hospitals. 

•  The  wage  index  value  for  an  urban 
area  is  calculated  exclusive  of  the  wage 
data  for  hospitals  that  have  been 
reclassified  to  another  area.  However, 
geographic  reclassification  may  not 
reduce  the  wage  index  for  an  urban  area 
below  the  Statewide  nual  average, 
provided  the  wage  index  prior  to 
reclassification  was  greater  than  the 
Statewide  rural  wage  index  value. 


•  Section  13501(b)  of  Public  Law 
103-66  amended  section  1886(d)(8)(C) 
of  the  Act  to  provide  that  a  change  in 
classification  of  hospitals  from  one  area 
to  another  may  not  result  in  the 
reduction  in  the  wage  index  for  any 
urban  area  whose  wage  index  is  below 
the  rural  wage  index  for  the  State.  This 
provision  also  applies  to  any  urban  area 
that  encompasses  an  entire  State. 

We  note  that,  except  for  those  rural 
areas  where  redesignation  would  reduce 
the  rural  wage  index  value,  and  in  the 
situation  described  above  that  was 
addressed  by  section  13501(b)  of  Public 
Law  103-66,  the  wage  index  value  for 
each  area  is  computed  exclusive  of  the 
data  for  hospitals  that  have  been 
redesignated  from  the  area  for  purposes 
of  their  wage  index.  As  a  result,  several 
MSAs  listed  in  Table  4a  have  no 
hospitals  remaining  in  the  MSA.  This  is 
because  all  the  hospitals  originaHy  in 
these  MSAs  have  been  reclassified  to 
another  area  by  the  MGCRB.  For  those 
areas,  we  have  listed  the  Statewide  rural 
wage  index  value. 

The  revised  wage  index  values 
effective  for  discharges  occurring  on  or 
after  October  1, 1994  are  shown  in 
Tables  4a.  4b,  and  4c  of  the  addendum 
to  this  final  rule.  Hospitals  that  are 
redesignated  should  use  the  wage  index 
values  shown  in  Table  4c.  For  some 
areas,  more  than  one  wage  index  value 
will  be  shown  in  Table  4c.  This  occurs 
when  hospitals  from  more  than  one 
State  are  included  in  the  group  of 
redesignated  hospitals,  and  one  State 
has  a  higher  Statewide  rural  wage  index 
value  than  the  wage  index  value 
otherwise  applicable  to  the  redesignated 
hospitals.  Tables  4d  and  4e  list  the 
average  hourly  wage  for  each  labor 
market  area  based  on  the  FY  1991  wage 
data.  In  addition,  we  have  expanded 
Table  3c  (Hospital  Case-Mix  Indexes  for 
Discharges)  to  include  the  average 
hourly  wage  for  each  hospital  based  on 
the  FY  1991  data.  Hospitals  may  use  the 
average  hourly  wage  published  in  the 
final  rule  for  purposes  of  applying  to  the 
MGCRB  for  wage  index  reclassifications 
in  FY  1996.  We  note  that  in  adjudicating 
these  wage  reclassification  requests 
during  FY  1995,  the  MGCRB  will  use 
the  average  hourly  wages  for  each 
hospital  and  labor  market  area  that  are 
reflected  in  the  final  FY  1995  wage 
index. 

The  FY  1995  wage  index  values 
incorporate  all  reclassification  decisions 
made  by  the  MGCRB  for  FY  1995.  At  the 
time  the  final  wage  index  was 
constructed,  the  MGCRB  had  completed 
its  review.  Any  changes  to  the  wage 
index  that  result  from  withdrawals  of 
requests  for  reclassification,  wage  index 
corrections,  appeals,  and  the 


Administrator's  review  process  have 
also  been  incorporated  into  the  wage 
index  values  published  in  this  final 
rule.  There  were  425  hospitals 
redesignated  for  purposes  of  the  wage 
index  (including  hospitals  redesignated 
under  both  sections  1886(d)(8)(B)  and 
1886(d)(10)ofthe  Act). 

Comment:  One  commenter  suggested 
that  we  incorporate  the  MSA  code  for 
each  area  in  table  4 A. 

Response:  Since  many  users  may  have 
a  need  for  the  MSA  code,  we  have 
revised  Table  4A  by  including  the  4- 
digit  MSA  code  to  the  left  of  the  name 
of  each  area. 

E.  Impaci,ofthe  Revised  Hospital  Wage 
Index 

Section  1886(d)(3)(E)  of  the  Act 
requires  that  the  wage  index  be  updated 
annually  beginning  October  1, 1993.  In 
addition,  this  section  requires  that 
updates  to  the  hospital  wage  index  be 
budget  neutral.  The  FY  1995  wage  index 
represents  the  second  annual  update  to 
the  wage  data.  We  used  the  wage  data 
from  the  FY  1991  Medicare  cost  report 
to  calculate  the  updated  wage  index.  For 
FY  1995,  the  wage  index  will  continue 
to  include  salaries,  fringe  benefits,  home 
office  salaries,  and  certain  contract  labor 
salaries.  In  the  past,  updates  to  the  wage 
data  have  resulted  in  significant 
payment  shifts  among  hospitals.  Since 
the  wage  index  is  now  updated  annually 
and  there  are  no  changes  to  the  types  of 
costs  included  in  the  wage  index  data, 
we  expect  these  payment  fluctuations 
will  be  minimized.  Based  on  the  wage 
index  calculation  (after  reclassifications 
under  sections  1886(d)(8)(B)  and 
1886(d)(10)  of  the  Act),  there  is  a 
significant  drop,  compared  with 
previous  years,  in  the  number  of  labor 
markets  that  experience  major  increases 
or  decreases  in  wage  index  values.  We 
reviewed  the  data  for  any  area  that 
experienced  a  wage  index  change  of  10 
percent  or  more  to  determine  the  reason 
for  the  fluctuation.  When  necessary,  we 
contacted  the  intermediaries  to 
determine  the  validity  of  the  data,  or  to 
obtain  an  explanation  for  the  change. 
Our  review  indicated  that  most  of  the 
significant  changes  were  attributable  to 
improved  reporting  by  hospitals. 

The  following  chart  compares  the 
shifts  in  wage  index  values  (after 
reclassifications)  for  labor  markets  for 
FY  1995  with  those  experienced  as  a 
result  of  last  year's  wage  index  update. 
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Under  the  FY  1995  wage  index.  90.6 
percent  of  all  prospective  payment 
hospitals  (5.325  hospitals)  would 
experience  a  change  in  their  wage  index 
value  of  less  than  5.0  percent. 
Approximately  4.7  percent  (248 
hospitals)  would  experience  a  change  of 
between  5  and  10  percwit,  and  4.8 
percent  (255  hospitals)  would 
experience  a  change  of  more  than  10 
percent.  The  following  chart  shows  the 
projected  impact  for  urban  and  rural 
hospitals.  (The  totals  in  this  chart 
exceed  the  niunber  of  hospitals  in  our 
database  because  our  projection 
includes  new  hospitals  and  hospitals 
that  for  other  reasons  are  not  included 
in  our  wage  file.y 
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F.  Medicare  Geographic  Classification 
Review  Board — Elimination  of  the 
Adjacency  Requirement  for  Individual 
Hospital  Reclassifications 

1,  Background 

Section  1836(d)(10)  of  the  Social 
Security  Act  (the  Act)  provides  for  the 
establishment  of  the  Medicare 
Geographic  Clas.sification  Review  Board 
(MGCRB).  The  MGCRB  is  responsible 
for  issuing  decisions  on  apphcations 
submitted  by  hospitals  seeking 
reclassification  to  another  geographic 
area  for  purposes  of  pa3rmertt  under  the 
prospective  payment  system.  The 
MGCRB  is  required  by  statute  to  issue 
decisions  on  hospital  applications  no 
later  than  180  days  after  October  1,  the 
first  day  of  the  Federal  fiscal  year  (FY) 
preceding  the  Federal  fiscal  year  for 


which  the  hospital  is  seeking 
reclassification.  Hospitals  may  be 
reclassified  individually  for  purposes  of 
their  wage  index,  standardized  amount, 
or  both.  Hospitals  may  also  be 
reclassified  as  a  group  for  piuposes  of 
both  the  wage  index  and  the 
standardized  amount,  but  not  solely  for 
one  of  these  measures. 

GuideUnes  concerning  the  criteria  and 
conditions  for  hospital  reclassification 
are  located  at  42  CFR  §§  412:230 
through  412.236.  Currently, 
§  412.230(a)(2)  specifies  that  to  qualify 
for  reclassification,  an  individual 
hospital  must  be  located  in  a  county  or 
MSA  that  is  adjacent  to  the  area  to 
whiclrit  seeks  reclassification  ("the 
adjacency  requirement ").  In  addition, 
under  §  412.230(a)(3),  a  hospital  must 
meet  one  of  the  geographic  proximity 
criteria  set  forth  at  §412.230(b)  ("the 
proximity  requirement").  Specifically, 
to  meet  the  proximity  requirement, 
either  the  distance  from  a  hospital  to  the 
adjacent  area  to  which  it  seeks 
reclassification  must  be  no  more  than  15 
miles  for  an  urban  hospital  and  no  more 
than  35  miles  for  a  rural  hospital,  or  at 
least  50  percent  of  the  hospital's 
employees  must  reside  in  the  adjacent 
area.  (Under  §  412.230(a)(4).  rural 
referral  centers  and  sole  community 
hospitals  are  not  subject  to  the 
adjacency  or  proximity  requirements.) 

On  May  6, 1994.  in  Athens 
Community  Hospital.  Inc.  v.  Shalala,  21 
F.3d  1176  (D.C.  Cir.  1994)  ["Athens"). 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Qrcuit  ruled  on 
the  validity  of  the  adjacency 
requirement  as  applied  to  individual 
rural  hospitals;  The  Court  of  Appeals 
noted  that  the  Secretary  had  already 
demonstrated  in  previous  litigation  that 
geographic  proximity  is  relevant  to 
determining  whe  .her  a  hospital 
comp£^tes  in  a  particular  area  for  labor. 
Athens  al  1175.  Li  Universal  Health 
Sen'ices  ofMcAl.'en  v.  Sullivan.  770  F. 
Supp.  704  p.D.C.  1991),  offd  mem.. 
978  F.2d  745  (D.C.  Cir.  1992).  the  court 
had  upheld  the  proximity  criterion  that 
requires  a  rural  hospital  seeking 
reclassification  to  an  urban  area  to 
demonstrate  that  it  is  no  more  than  35 
miles  from  the  area  to  u  hich  it  s'jeks 
redesignation. 

In  the  Athens  decision,  the  Court  of 
Appeals  found  that  the  pTo.ximity 
requirement's  mileage  criteria  ensure 
that  a  hospital  is  geographically 
proximate  to -the  couuty  to  which  it 
seeks  reclassification.  Athens  at  1176. 
The  court  further  concluded  tliat,  as  a 
supplement  to  the  proximity 
requirement,  the  adjacency  requirement 
has  no  additional  role  to  play  in    9 
determining  the  labor  markets  in  which 


a  hospital  competes.  The  court 
invalidated  the  adjacency  requirement  - 
for  individual  rural  hospital 
reclassifications.  Athens  at  1176. 

2.  Elimination  of  the  Adjacency 
Requirement 

We  have  decided  to  acquiesce  in  the 
Athens  decision  by  eliminating  the 
adjacency  requirement  for  individual 
hospitals  seeking  geographic 
reclassification  for  purposes  of  the 
prospective  payment  system.  (Although 
the  court's  riding  specifically  pertains 
only  to  the  adjacency  requirement  as  it 
is  applied  to  individual  rural  hospitals, 
we  are  eliminating  the  requirement  for 
individual  urban  hospitals  as  well.)  As 
a  result  of  our  acquiescence  in  the 
Athens  decision,  an  individual  hospital 
w^ill  no  longer  be  required  to 
demonstrate  that  the  county  or  MSA  in 
which  it  is  located  is  adjacent  to  the 
area  to  which  it  seeks  reclassification. 
However,  individual  hospitals  seeking 
reclassification  to  another  area  still  must 
meet  the  proximity  criteria  at 
§  412.230(b)  (except  for  sole  community 
hospitals  and  rural  referral  centers,  as 
specified  in  current  §412. 230(a)(4)). 
This  change,  which  eliminates  the 
adjacency  requirement  for  individual 
hospitals,  is  effective  for  applications 
submitted  by  October  3.  1994.  for 
hospitals  seeking  reclassification  for  FY 
1996.  We  also  are  removing  the 
provision  in  §  412.230(a)(4)(i)  that 
excepted  sole  community  hospitals  and 
rural  referral  centers  from  the  adjacency 
requirement.  Since  the  adjacency 
requirement  wiU  no  longer  apply  to  any 
individual  hospital  applying  for 
reclassification,  this  provision  is 
unnecessary. 

Although  we  are  eliminating  the 
adjacency  criteria  for  individual 
hospital  reclassifications,  our  policies 
regardiiig  hospitals  seeking  group 
reclassifications  under  §  412.232  and 
§412.234  remain  unchanged.  As 
discu.ssed  above,  the  Athens  decision 
applies  only  to  individual  hospital 
reclassifications.  The  court  found  that 
the  pro.\imity  r^^quirement  alone  is 
sufficient  to  determine  whether  an 
individual  hospital  is  geographically 
proximate  to  the  area  to  which  it  seeks 
reclassification.  Thus,  the  court  found 
that  for  an  individual  hospital,  the 
adjacency  requirement  is  an 
unnecessary  supplement  to  the 
proximity  requirement.  However,  urban 
and  rural  hospitals  applying  for 
reclassification  as  a  group  are  not 
required  to  meet  proximity 
requirements  similar  to  those  set  forth  at 
§  412.230(b).  Thus,  we  have  determined 
that  the  adjacency  requirement  is 
necessary  to  guarantee  geographic 
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proximity  for  hospitals  applying  for 
reclcissification  as  a  group. 

Accordingly,  the  elimination  of  the 
adjacency  requirement  only  applies  to 
individual  hospitals  that  are  required  to 
meet  the  proximity  requirements  set 
forth  at  §  412.230(b).  Finally,  we  note 
that  the  alternative  reclassification 
criteria  for  hospitals  located  in  a  New 
England  County  Metropohtan  Area 
(NECMA),  as  set  forth  under  §412.236 
(b)  and  (c),  are  also  unaffected  by  this 
final  rule. 

3.  Provisions  of  This  Final  Rule 
Concerning  Geographic  Reclassification 
Criteria 

To  implement  the  policies  discussed 
above,  we  are  amending  §  412.230  as 
follows: 

•  We  are  eliminating  the  adjacency 
requirement  for  individual  hospital 
reclassifications  by  deleting  paragraph 
(a)(2); 

•  We  are  redesignating  paragraphs 
(a)(3)  through  (a)(5)  of  §  412.230  as  (a)(2) 
through  (a)(4); 

•  We  are  removing  the  exception  to 
the  adjacency  provision  for  sole 
community  hospitals  and  rural  referral 
centers,  which  is  now  unnecessary,  by 
deleting  redesignated  paragraph  (a)(3)(i). 
(Paragraphs  (a)(3)(ii)  through  (a)(3)(v) 
are  redesignated  as  (a)(3)(i)  through 
(a)(3)(iv));  and 

•  We  are  making  a  series  of  technical 
changes  to  §412.230  to  eliminate 
references  to  "adjacent  area"  and  to 
correct  internal  cross  references. 

G.  Application  for  Geographic 
Reclassification  in  FY  1996 

Hospitals  thar  intend  to  apply  for 
geographic  reclassification  for  FY  1996 
should  make  note  of  the  following 
information  regarding  the  submission  of 
applications  to  the  MGCRB.  First,  the 
statutory  deadline  for  filing  applications 
with  the  MGCRB  for  FY  1996 
reclassifications  is  October  1, 1994. 
However,  since  this  date  falls  on  a 
Saturday,  the  MGCRB  will  accept 
applications  through  October  3, 1994. 
the  first  Federal  working  day  following 
the  usual  deadline.  This  extension  is 
consistent  with  the  pravisions  in  section 
216(j)  of  the  Act,  which  apply  to  the 
Medicare  program  by  virtue  of  section 
1872  of  the  Act.  Applications  must  be 
received  by  the  MGCRB  by  close  of 
business  on  October  3, 1994,  in  order  to 
be  considered  timely.  Untimely 
applications  will  not  be  accepted. 
Hospitals  are  expected  to  undertake  the 
appropriate  measures  to  ensure  that 
their  applications  are  received  by  the 
MGCRB  in  a  timely  manner. 

In  addition,  we  note  that  the  MGCRB 
has  moved  to  a  new  address.  All 


MGCRB  apphcations  should  be  sent  to 
the  following  address:  Medicare 
Geographic  Classification  Review  Board, 
Professional  Building.  6660  Security 
Boulevard.  Suite  13.  Baltimore, 
Maryland  21207-5187.  The  MGCRB  is 
not  responsible  for  applications  that  are 
not  received  timely  due  to  an  incorrect 
address.  We  received  one  comment  on 
the  MGCRB  appUcation  process. 

Comment:  One  commenter  noted  that 
hospitals  have  45  days  from  publication 
of  the  proposed  rule  to  withdraw  their 
applications  for  geographic 
reclassification.  The  commenter 
asserted  that  since  changes  may  oci-or  in 
the  wage  index  values  between  the 
publication  of  the  proposed  rule  and  the 
final  rule  due  to  editing  and  the 
correction  of  errors  in  the  FY  1991  data, 
hospitals  should  be  permitted  to 
withdraw  their  applications  up  to  15 
days  after  the  publication  of  the  final 
rule. 

Response:  We  continue  to  believe  that 
the  proposed  rule  constitutes  the  latest 
feasible  resource  for  providing  hospitals 
with  the  necessary  information  to 
decide  whether  to  withdraw  requests  for 
reclassification.  We  recognize  that  the 
proposed  wage  index  values  may 
change  somewhat  as  a  result  of 
withdrawal  requests,  the  effect  of  any 
decisions  by  the  MGCRB  or  the 
Administrator  that  were  not  issued  in 
time  to  be  taken  into  account  in  the 
proposed  rule,  and  the  effect  of  any 
further  corrections  to  the  wage  data. 

It  is  important  to  note,  however,  that 
withdrawals  that  occiu-  after  the  45-day 
deadline  have  a  direct  impact  on  the 
area  wage  index  values  both  for  the  area 
in  which  the  hospital  is  located  and  the 
area  to  which  it  had  previously  been 
reclassified.  Therefore,  we  carmot 
extend  the  45-day  deadline,  because 
doing  so  would  not  provide  sufficient 
time  to  take  withdrawals  into  account  in 
the  development  of  the  final  wage  index 
and  prospective  payment  system  rates. 
We  note  that  although  hospitals  are 
permitted  to  withdraw  their 
applications  for  reclassification  at  any 
time  during  the  45-day  period,  if  an 
MGCRB  decision  has  already  been 
made,  a  hospital  that  requests  that  its 
application  be  withdrawn  may  not 
request  that  the  MGCRB  decision  be 
reinstated  after  publication  of  the 
prospective  payment  system  final  rule. 

rV.  Other  Changes  to  the  Prospective 
Payment  System  for  Inpatient 
Operating  Costs 

A.  Definition  of  and  Payment  for 
Transfer  Cases  (§412.4) 

The  prospective  payment  system 
distinguishes  between  "discharges." 


situations  in  which  a  patient  leaves  an 
acute-care  hospital  after  receiving 
complete  treatment,  and  "transfers." 
situations  in  which  the  patient  is 
transferred  to  another  acute-care 
hospital  for  related  care.  If  a  full  DRG 
payment  were  made  to  each  hospital 
involved  in  a  transfer  situation 
irrespective  of  the  length  of  time  the 
patient  spent  in  the  "sending"  hospital 
prior  to  transfer,  this  would  create  a 
strong  incentive  to  increase  transfers, 
thereby  unnecessarily  endangering 
patients'  health.  Therefore,  the 
regulations  at  §  412.4(d)  provide  that,  in 
a  transfer  situation,  full  payment  is 
made  to  the  final  discharging  hospital 
and  each  transferring  hospital  is  paid  a 
per  diem  rate  for  each  day  of  the  stay, 
not  to  exceed  the  full  DRG  payment  that 
would  have  been  made  if  the  patient 
had  been  discharged  without  being 
transferred. 

Currently,  the  per  diem  rate  paid  to  a 
transferring  hospital  is  determined  by 
dividing  the  full  DRG  payment  that 
would  have  been  paid  in  a  nontransfer 
situation  by  the  geometric  mean  length- 
of-stay  for  the  DRG  into  which  the  case 
falls.  Transferring  hospitals  are  also 
eligible  for  outlier  payments  for  cases 
that  meet  the  cost  outlier  criteria 
established  for  all  other  cases 
(nontransfer  and  transfer  cases  alike) 
classified  to  the  DRG.  They  are  not, 
towever,  eligible  for  day  outUer 
payments.  Two  exceptions  to  the 
transfer  payment  policy  eire  transfer 
cases  classified  into  DRG  385  (Neonates. 
Died  or  Transferred  to  Another  Acute 
Care  FaciUty)  or  DRG  456  (Bums, 
Transferred  to  Another  Acute  Care 
Facihty),  which  are  not  paid  on  a  per 
diem  basis  but  instead  receive  the  full 
DRG  payment. 

1.  Definition  of  a  TransferCase 

Under  current  policy,  cases  that  are 
transferred  from  an  acute  care  area  paid 
under  the  prospective  payment  system 
to  a  hospital  or  unit  excluded  from  the 
prospective  payment  system  are 
considered  to  be  discharges  (as  opposed 
to  transfers)  from  the  acute  care 
hospital.  As  a  discharge,  payment  for 
the  case  is  the  full  DRG  amount. 

For  the  most  part,  inpatient  hospital- 
services  furnished  by  hospitals  and 
units  excluded  from  the  prospective 
payment  system  are  paid  on  a 
reasonable  cost  basis,  subject  to  a  cost 
per  discharge  limit.  This  payment  does 
not  vary  by  source  of  admission  or 
discharge  destination.  Under  §§  412.22 
through  412.29,  the  following  types  of 
facilities  are  identified  as  being 
excluded  from  the  prospective  payment 
system:  psychiatric  hospitals  and 
distinct  part  units;  rehabilitation 


hospitals  and  distinct  part  units;  long- 
term  care  hospitals;  cancer  hospitals; 
children's  hospitals;  hospitals  outside 
the  50  States,  the  District  of  Columbia, 
or  Puerto  Rico;  Veterans  Administration 
and  other  Federal  hospitals;  and 
nonparticipating  hospitals  furnishing 
emergency  services  to  Medicare 
beneficiaries.  Also  hsted  in  §  412.22(c) 
(2)  and  (3)  are  hospitals  paid  under 
approved  State  cost  control  systems  and 
hospitals  paid  in  accordance  with 
authorized  demonstration  projects. 
Under  §  41 2.4(b)(3)(i).  patients  moving 
from  an  acute  care  hospital  paid  under 
the  prospective  payment  system  to 
hospitals  within  either  of  these 
categories  are  currently  considered 
transfers,  and  therefore  they  are  not 
referred  to  in  the  following  discussion. 

Since  implementation  of  the 
prospective  payment  system  over  10 
years  ago  the  distinctions  between  the 
types  of  services  provided  in  acute  care 
hospitals  and  excluded  hospitals  and 
hospital  units  have  become  less  clear. 
Acute  care  hospitals  may  have  an 
incentive  to  reduce  patient  lengths  of 
stay,  and  thus  patient  costs,  in  order  to 
maximize  profits  since  payment  is  no 
longer  linked  to  actual  costs.  This  has 
led  to  a  steady  increase  in  the  numbers 
of  excluded  hospitals  and  units,  as  well 
as  postacute-care  facilities,  as  acute-care 
hospitals  look  to  discharge  patients 
whom  heretofore  they  were  treating 
until  the  patients  were  ready  to  be 
discharged  to  their  homes.  (See 
Langenbruner  et  al..  Health  Care 
Financing  Review,  Spring  1989.)' 

As  part  of  a  study  of  Medicare  transfer 
cases  funded  by  HCFA  ("Transfers  of 
Medicare  Hospital  Patients  under  the 
Prospective  Payment  System",  PM-191- 
HCFA,  January  1994),  RAND  examined 
trends  in  transfer  episodes  from  FY 
1987  to  FY  1991.  RAND's  analysis 
found  that,  from  1987  to  1991,  while 
transfers  from  one  prospective  pajTnent 
system  setting  to  another  increased  4.1 
percent,  transfers  frorti  a  prospective 
payment  system  setting  to  excluded 
rehabilitation  units  and  excluded 
psychiatric  units  increased  18.9  percent 
and  7.0  percent,  respectively.  We 
believe  that  this  growth  in  transfers  to 
excluded  hospital  units  is  an  indication 
that  the  distinction  in  the  types  of 
services  provided  in  short-term,  acute 
care  settings  and  excluded  settings  is 
not  as  significant  as  it  was  in  1983. 
We  strongly  beUeve  that  patients 
should  be  treated  in  settings  that  are      ' 
best  suited  to  provide  the  levels  of  care 
the  patients  need.  Decisions  regarding 
the  most  appropriate  setting  should  be 
based  on  clinical  criteria.  To  help 
ensure  that  this  occurs,  to  the  greatest 
extent  practicable,  financial  incentives 


should  be  neutral  regarding  the  setting 
wherein  a  patient  is  treated.  This  means 
matching  payments  as  nearly  as  possible 
to  the  resources  required  to  treat  the 
patient.  We  beUeve  our  current 
definition  of  transfer  cases  may  provide 
financial  incentives  on  the  acute-care 
side  to  transfer  patients  to  excluded 
hospitals  and  units  in  order  to  reduce 
lengths  of  stay  and  at  the  same  time 
receive  payment  at  the  full  DRG 
amount.  Tliese  incentives  may  exist 
whether  the  acute-care  hospital  is 
transferring  patients  to  its  hospital- 
based  excluded  units  or  to  other 
excluded  hospitals. 

For  these  reasons,  we  proposed  to 
change  our  definition  of  a  transfer  case 
by  adding  new  §  412.4(b)(4)  to  include 
cases  transferred  from  an  acute-care 
setting  paid  under  the  prospective 
payment  system  to  an  excluded  hospital 
or  unit.  We  beheved  that  this  policy 
would  more  appropriately  pay  those 
prospective  payment  hospital's  that  are 
transferring  patients  to  an  excluded 
hospital  or  unit  before  completion  of  a 
course  of  treatment.  The  proposed 
pohcy  would  have  applied  to  cases 
transferred  to  all  excluded  hospitals  and 
units.  Veterans  Administration 
hospitals,  other  Federal  hospitals,  and 
hospitals  not  participating  in  Medicare. 
However,  discharges  to  nonhospital 
settings,  such  as  skilled  nursing 
facilities  and  intermediate  care 
facilities,  would  still  be  paid  as 
.  discharges. 

2 .  Payment  for  Transfer  Cases 

Since  the  inception  of  the  prospective 
payment  system,  there  has  been  concern 
that  a  flat  per  diem  payinent  rate  for 
transfer  cases  fails  to  account  for  the 
likelihood  that  the  beginning  of  a 
patient's  hospitalization  is  the  most 
resource  intensive  portion  of  the  stay. 
Comments  received  in  response  to  the 
September  1,  1983  interim  final  rule, 
which  first  implemented  the 
prospective  payment  system, 
recommended  that  the  transferring 
hospital  should  either  receive  the  full 
DRG  amount  or  be  paid  on  a  sliding 
scale  to  reflect  the  higher  costs  of  the 
first  few  days  of  a  patient's  stay.  Our 
response  at  that  time  was  that  httle  or 
no  data  were  provided  in  support  of  this 
position  (49  FR  245;  January  3,  1984). 

In  1993.  as  a  part  of  a  study  of  transfer 
case  pajment,  RAND  found  that  among 
cases  transferred  prior  to  reaching  the 
mean  length-of-stay,  1-day  stays  cost 
2.096  times  the  per  diem  paj-ment 
amount  for  cases  in  nonsurgical  DRGs 
(based  on  the  geometric  mean  length  of 
stay)  and  2.576  times  the  per  diem  for 
surgical  DRGs.  Among  nonsurgical 
transfer  cases,  the  costs  of  the  second 


day  are  about  1.215  times  the  per  diem 
payment  amount,  and  the  costs  after  the 
second  day  are  about  10  percent  more 
than  the  appUcable  per  diem  amount. 
Among  surgical  cases,  the  costs  per  day 
beyond  2  or  more  days  are  actually 
about  7  percent  below  the  applicable 
per  diem  amount. 

To  evaluate  the  impact  of  replacing 
the  flat  per  diem  methodology  with  one 
designed  to  reflect  the  observed 
relationship  between  costs  and  the  first 
few  days  of  hospitahzation.  RAND 
simulated  a  transfer  payment 
methodology  that  multiplies  the  per 
diem  amounts  by  the  coefficients 
referred  to  above.  The  improvement  in 
payment-to-cost  ratios  for  per  diem 
transfer  cases  was  significant,  from 

0.7224  under  current  policy  to  0.9722 
using  the  scaled  per  diem. 

We  did  not  propose  a  change  to  the 
transfer  payment  pohcy  last  yepr, 
however,  due  to  concerns  over  the 
specification  of  the  transfer  pavment 
fonnula.  First,  the  coefficients  used  to 
graduate  the  per  diem  amount  are 
dependent  on  the  specification  of  the 
model  and  the  data  employed.  Ensuring 
the  continued  validity  of  the  per  diem 
weighting  factors  would  require 
fi^quent  reestimation  as  other  payment 
parameters  change  and  more  recent  data 
become  available. 

Second,  we  were  concerned  that 
weighting  the  per  diem  amounts  by  the 
coefficients  directly  from  the  regression 
may  overstate  the  precision  of  the 
estimates  of  costs  per  day  prior  to 
transfer.  Because  available  data  do  not 
attribute  charges  or  costs  to  a  particular 
day,  the  estimated  costs  for  each 
additional  day  reflect  the  incrementally 
higher  costs  per  case  compared  to 
transfers  occurring  1  day  earlier.  If,  in 
transfers  occurring  after  3  or  more  days, 
for  example,  costs  per  day  were  more 
evenly  distributed  than  the  graduated 
per  diem  payments,  the  coefficients  in 
the  regression  might  not  reflect  the  costs 
of  additional  days.' 

This  leads  to  a  third  concern,  that  the 
graduation  of  the  scaled  per  diem 
amounts  may  generate  inappropriate 
incentives  to  transfer  patients  as  soon  as 
possible,  that  is.  before  the  point  at 
which  costs  equal  pa>Tnents.  This 
incentive  could  arise,  for  example,  for 
cases  in  which  payments  early  in  a 
patient's  stay  are  greater  tfian  costs  (that 
is,  cases  with  more  even  costs 
throughout  the  stay  rather  than  high 
costs  in  the  first  day  or  two).  In  such 
cases,  the  longer  the  patient  stays  in  the 
hospital,  the  more  likely  that  total  costs 
will  approach  total  payments.  Under 
this  scenario,  a  hospital  seeking  to 
maximize  its  profit  could  do  so  by 
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transferring  the  patient  as  soon  as 
possible. 

Despite  these  concerns,  we  proposed 
at  §  412.4(d)(1)  to  pay  transfers  twice  the 
per  diem  amount  for  the  first  day  of  any 
transfer  stay  plus  the  per  diem  amount 
for  each  of  the  remaining  days  prior  to 
transfer,  up  to  the  full  DRG  amount.  We 
believed  that  the  potential  improvement 
in  payment  equity  outweighed  the 
concerns  of  the  proposal.  We  proposed 
that  this  change  be  applied  imifomily 
for  both  medical  and  surgical  transfer 
cases;  although  surgical  transfer  cases 
appear  to  be  more  costly,  on  average,  the 
first  day,  they  are  relatively  less  costly 
for  the  second  day  and  beyond. 

Using  the  graduated  per  diem 
methodology  we  proposed,  RAND 
estimated  the  payment-to<ost  ratio  of 
transfer  cases  that  were  transferred  prior 
to  reaching  the  geometric  mean  length 
of  stay  would  be  0.9321.  While  this  is 
somewhat  less  than  the  payment-to-cost 
ratio  for  nontransfer  cases  (0.9645),  it 
represents  a  significant  improvement 
over  the  current  ratio  for  these  cases 
(0.7224). 

Since  pubUcation  of  the  September  1, 
1993  final  rule,  RAND  has  completed 
the  second  and  final  phase  of  its  study. 
This  phase  of  the  study  focused  on  the 
receiving  hospitals  and  how  they  fare 
under  oiu-  current  transfer  payment 
policy.  Their  findings  in  this  regard 
were  more  ambiguous  than  in  the  case 
of  sending  hospitals.  RAND  performed 
regressions  on  transfer  cases  in 
receiving  hospitals  to  determine 
whether  these  cases  were  more 
expensive  than  nontransfer  cases  within 
the  same  DRGs.  They  found  no 
consistent  relationship. 

Over  60  percent  of  all  transfer  cases 
were  assigned  DRGs  from  MDC  5 
(Diseases  and  Disorders  of  the 
Circulatory  System).  According  to 
RAND,  ".  .  .  for  the  surgical  DRGs  in 
MDC  5  (DRGs  104  through  116).  the 
costs  of  transfer  cases  relative  to 
nontransfer  cases  at  the  seune  hospital 
rangeirom  almost  the  same  (in  DRG 
106.  coefficient  =  0.007)  to  about  11 
percent  greater  (DRG  105,  coefficient  = 
0.105).  In  the  medical  DRGs  in  \iDC  5. 
the  range  is  even  wider,  with  transfers 
received  into  DRG  121  and  122  actually 
costing  less  than  other  cases  in  the  same 
DRG  at  the  same  hospital  and  transfers 
received  in  DRG  127  costing  37  percent 
more."  (See  RAND  page  40.) 

Based  on  these  results,  RAND  did  not 
recommend  and  we  did  not  propose  any 
change  in  the  payments  for  the  receiving 
hospital  in  a  transfer  episode.  That  is,  if 
the  receiving  hospital  is  also  the  final 
discharging  hospital,  they  will  be  paid 
the  full  DRG  amount  plus  any  outlier 
payments  they  are  eligible  to  receive 


(under  either  the  day  or  cost  outlier 
thresholds).  If  the  patient  is  transfierred 
again  prior  to  discharge,  then,  under  the 
change  we  proposed,  the  sending 
hospital  in  this  second  transfer  episode 
would  be  paid  using  the  graduated  per 
diem  methodology,  rather  than  the  flat 
per  diem  rate  they  currently  receive. 

We  received  over  1000  comments  on 
the  transfer  poUcy  proposals,  the 
majority  of  which  disagreed  with  our 
proposed  revision  in  the  transfer 
definition.  Based  on  these  comments 
and  further  analysis  we  are  not  making 
the  proposed  changes  to  our  transfer 
poUcies  in  this  final  rule.  However,  we 
intend  to  continue  to  analyze  our 
policies. 

Comment:  The  most  frequent 
comments  were  objections  to  our 
rationale  for  proposing  the  change. 
Many  stated  that  this  proposal  was  an 
overreaching  attempt  to  address  a  small 
number  of  inappropriate  transfers  by 
penalizing  all  transfers  to  excluded 
hospitals  and  units.  Many  of  the 
commenters  stated  that  the  problem 
should  be  addressed  through  Peer 
Review  Organizations  rather  than 
through  our  proposal. 

Other  commenters  questioned  our 
analytic  basis  for  the  diange.  pointing 
out  that  they  believe  we  misinterpreted 
the  studies  referenced  in  the  proposed 
rule,  and  that  the  real  reason  for  the 
increase  in  the  number  of  excluded 
hospitals  and  units  and  the 
corresponding  increase  in  the  number  of 
transfers  is  the  clinical  needs  of  the 
Medicare  patients.  Similarly,  many 
commenters  asserted  that,  contrary  to 
the  assertions  in  the  proposed  rule,  the 
distinctions  between  the  types  of 
services  provided  in  short-term  acute 
care  settings  and  excluded  hospital 
settings  is  more  significant  now  than  it 
was  in  1983. 

Response:  We  believe  that  the 
majority  of  the  commenters 
misunderstood  our  rationale  for  this 
proposed  change.  A  primary  objective  in 
proposing  this  change  was  to  improve 
the  extent  to  which  payments  match  the 
cost  of  the  services  provided  in  each  of 
the  various  settings  involved  in  the 
course  of  treatment  of  a  particular 
patient.  Our  proposal  to  pay  the 
transferring  acute  care  hospital  a  per 
diem  amount  is  based  upon  the  premise 
that  an  increasing  number  of  patients 
are  being  transferred  to  excluded 
hospitals  or  units  and  that  these  patients 
are  still  in  the  acute  care  phase  of 
treatment  when  they  are  transferred  (we 
note  that  many  commenters  agreed  with 
this  premise).  As  these  excluded 
settings  are  treating  more  severely  ill 
patients  and  receiving  correspondingly 
higher  payment  amounts  from  Medicare 


fparticularly  through  adjustments  to  the 
limits  on  the  rate-of-increase  in  their 
operating  costs  per  case),  we  beUeve.  it 
is  more  appropriate  to  define  these  cases 
as  transfers  under  the  same  logic 
applied  to  cases  transferred  from  one 
acute  care  hospital  to  another;  that  is, 
the  transferring  hospital  generally  is  not 
providing  the  entire  course  of  treatment 
associated  with  the  DRG. 

As  noted  in  the  proposed  rule  (59  FR 
27735),  when  the  prospective  payment 
system  was  implemented  in  1983.  we 
believed  that  the  transfer  of  patients  to 
excluded  hospitals  or  units  indicated 
that  the  acute  phase  of  their  treatment 
was  completed  and  that  payment  in  full 
to  the  transferring  hospitals  for  that 
treatment  was  warranted.  We  believe 
this  has  changed.  Patients  who  10  years 
ago  would  have  stayed  in  an  acute  care 
hospital  throughout  their  course  of 
treatment  are  now  being  transferred  to 
excluded  settings,  and  these  transfers 
are  occurring  earUer  during  the  acute 
hospital  stay.  Consistent  with  the  data 
we  cite  in  the  proposed  rule  indicating 
increased  utilization  of  excluded 
facilities,  many  of  the  commenters 
noted  that  there  is  an  increasing 
emphasis  on  beginning  rehabihtative 
therapy  as  soon  as  possible. . 

We  aid  not  mean  to  imply  (as  some 
commenters  inferred)  that  we  view  this 
trend  as  inappropriate.  On  the  contrary, 
we  developed  the  proposal  under  the 
assumption  that  increasing  transfers  to 
excluded  settings  would  continue  in  the 
future.  The  important  point  is  simply 
that  we  believe  that  there  is  now 
substantial  overlap  in  the  care  being 
provided  by  acute  care  and  excluded 
facilities,  particularly  with  regard  to 
inpatient  rehabilitation  settings.  As  one 
rehabilitation  professional  commented, 
"Inpatient  rehabilitation  units  are 
equipped  medically  and  staffed  to 
handle  many  continuing  medical 
problems." 

Our  second  objective  in  proposing 
this  change  was  to  ensure  that  the 
payment  methodology,  as  much  as 
practicable,  is  neutral  in  terms  of  any 
incentives  affecting  where  and  how 
patients  are  treated.  To  the  extent  that 
the  transfer  payment  methodology  is 
representative  of  the  average  per  diem 
costs  hospitals  incur  for  these  cases,  we 
disagree  with  the  argument  that  our 
proposal  would  penalize  acute  care 
hospitals  for  transferring  patients  to 
excluded  facilities.  To  the  contrary, 
paying  the  full  DRG  amount  for  these 
cases  rewards  hospitals  for  transferring 
patients  as  soon  as  possible,  particularly 
as  excluded  facilities  have  equipped 
themselves  to  treat  more  acutely  ill 
patients.  Again,  we  wish  to  emphasize 
that  we  are  not  under  the  assumption 


that  the  general  trend  toward  earher 
discharges  is  in  itself  inappropriate.  Wer 
agree  with  the  commenters  that  we  do 
not  have  evidence  that  patient  care  has 
suffered  overall  as  a  result  of  this  trend. 
Rather,  we  proposed  the  change  in 
definition  of  a  transfer  because  we 
believed  that  a  per  diem  payment,  based 
on  average  costs  per  day  vdthin  specific 
DRGs,  would  more  appropriately 
compensate  the  acute  care  hospital. 
Comment:  Numerous  commenters 
questioned  whether  our  objective  was  to 
create  an  incentive  to  send  patients  to 
.  skilled  muring  faciUties  (SNFs)  or  other 
postacute  or  subacute  settings.  They 
noted  that,  although  SNFs  are 
increasingly  providing  rehabihtative 
services  and.  in  some  cases,  competing 
with  inpatient  rehabihtation  facilities, 
few.  if  any,  SNFs  are  accredited  by  the 
Commission  on  Accreditation  of 
Rehabihtation  Facilities.  Many 
commenters  opined  that,  rather  than 
neutrahzing  the  incentives  affecting 
where  patients  are  treated,  the  proposed 
change  would  create  a  financial 
incentive  for  acute  care  hospitals  to 
transfer  patients  to  SNFs  instead  of 
rehabilitation  facilities,  since  they 
would  receive  a  full  DRG  payment  for 
these  cases.  Most  of  the  commenters 
expressed  a  belief  that  the  proposal    " 
would  have  a  detrimental  impact  on 
patient  care. 

Response:  Our  proposal  was  not 
intended  to  create  an  incentive  for 
hospitals  to  transfer  patients  to  SNFs  for 
rehabihtation  services  in  order  to  save 
money.  Rather,  we  remain  committed  to 
ensuring  that  the  payment  system  not 
unduly  influence  the  choice  of  setting  in 
which  patients  are  treated.  We  did  not 
propose  to  consider  discharges  to  SNFs. 
as  transfers  because  we  do  not  consider 
SNFs  to  be  hospital  settings;  thus,  there 
is  generally  little  overlap  with  acute 
care  hospitals  in  the  services  pfovided. 
In  fact,  the  imanimous  opinion 
expressed  by  the  commenters  was  that 
SNFs  and  other  post-hospital  care 
providers  do  not  generally  provide  the 
same  intensity  of  services  as 
rehabilitation  hospitals  and  imits. 

Nevertheless,  we  aue  concerned  that 
the  criteria  used  to  indicate  the  most 
appropriate  rehabilitation  setting  may 
not  be  well  understood.  Although  we 
believe  that  decisions  regarding 
appropriate  settings  will  predominantly 
be  made  based  on  the  clinical  needs  of 
the  patient,  we  intend  to  study  this 
issue  further.  In  particular,  we  will 
explore  the  implications  associated  with 
use  of  the  Uniform  Needs  Assessment 
Instrument  for  determining  appropriate 
post-acute  hospital  settings. 

Comment:  We  received  some 
comments  stating  that  we  failed  to 


document  the  impacts  our  proposal 
would  have  on  hospital  payment. 

Response:  In  Appendix  A  (Regulatory 
Impact  Analysis)  to  the  proposed  rule 
(59  FR  27847).  we  analyzed  the  impacts 
on  hospital  payment  of  all  of  the 
proposed  FY  1995  changes,  including 
the  transfer  changes.  That  analysis 
found  that  the  combined  impacts  of  the 
proposed  changes  to  the  transfer  policy 
(that  is,  to  the  payment  methodology 
and  the  definition  of  transfers)  was 
budget  neutral  across  all  hospitals.  The 
higher  pa>Tnents  for  transfer  cases  due 
to  the  proposed  graduated  per  diem 
methodology  were  offset  by  the 
reduction  in  payments  for  transfers  to 
excluded  settings.  Among  specific 
categories,  the  changes  generally 
affected  urban  hospitals  negatively  (0.1 
percent)  and  rural  hospitals  positively 
(0.5  percent).  The  impact  on  small 
hospitals  was  also  positive. 

In  response  to  the  commenters,  we 
have  also  evaluated  the  impact  of  the 
proposed  transfer  definitional  change  by 
itself  Transfers  to  rehabilitation  settings 
account  for  nearly  78  percent  of  the  total 
transfers  from  acute  care  to  excluded 
settings  (rehabihtation  units  account  for 
over  one-half  of  these  transfers). 
Because  rehabilitation  settings  receive 
such  a  large  percentage  of  transfers,  and 
because  the  vast  majority  of  comments 
we  received  pertained  to  the  impact  on 
rehabilitation  facilities  of  the  change, 
we  focused  our  analysis  on  cases  going 
to  rehabilitation  settings.  Of  these 
transfers,  three  DRGs  stood  out  because 
of  the  large  number  of  such  transfer 
cases:  DRG  14.  Specific  Cerebrovascular 
Disorders  Except  TIA;  DRG  209.  Major 
Joint  and  Limb  Reattachment 
Procedures — Lower  Extremity;  and  DRG 
210,  Hip  and  Femur  Procedures  Except 
Major  Joint  Age  >17  With  CC.  We  also 
examined  DRG  483,  Tracheostomy 
Rxcept  For  Face,  Mouth  and  Neck 
Diagnoses.  Although  it  presently 
constitutes  a  much  smaller  percentage 
of  transfer  cases,  it  is  of  special  concern 
because  of  its  high  DRG  weight  (and 
payment)  and  long  average  length  of 
stay. 

We  analyzed  how  well  our  payment 
methodology  would  compensate 
hospitals  for  the  costs  of  cases  in  these 
DRGs  when  patients  are  transferred  to 
excluded  settings  prior  to  reaching  the 
geometric  mean  length  of  stay  for  the 
DRG,  minus  one.  (Based  on  the 
proposed  change  in  payment 
jnethodology,  a  full  DRG  payment  is 
received  at  that  point).  The  results  of 
our  analysis  are  as  follows.  First,  for 
each  of  these  DRGs.  over  90  percent  of 
the  cases  are  transferred  to  excluded 
settings  after  the  geometric  mean  length 
of  stay  minus  one,  and.  thus,  would  be 


unaffected  by  the  change  in  definition  of 
a  transfer  (except  for  cases  that  may 
qualify  as  a  day  outlier,  since  transfers 
are  ineligible  for  this  adjustment). 
Second,  for  DRGs  14  and  483.  the  costs 
of  these  cases  progress  evenly  with 
length  of  stay,  indicating  that  a  per  diem 
payment  methodology  would 
adequately  compensate  for  the  costs 
incurred  prior  to  transfer. 

A  problem  arises,  however,  with 
DRGs  209  and  210.  Consistent  with 
RAND's  analysis  of  the  per  diem  costs 
of  transfers  of  surgical  DRGs  between 
two  acute  care  settings,  the  bulk  of  the 
costs  appear  to  occur  during  the  first 
day  of  the  acute  care  stay.  In  fact,  costs 
in  DRGs  209  and  210  appear  to  be  even 
more  heavily  skewed  toward  the  first 
day  than  RAND  found.  This  is  of 
significant  concern,  given  that  these 
DRGs  account  for  such  a  high 
proportion  of  transfers  to  excluded 
facilities.  (RAND  found,  consistent  with 
prior  analyses,  that  surgical  DRGs 
comprise  only  a  fraction  of  transfers 
between  acute  care  hospitals).  Even 
with  the  proposed  change  in  the  per 
diem  payment  methodology,  hospitals 
would  be  systematically  underpaid  for 
short-stay  cases  on  DRGs  209  and  210  if 
we  were  to  adopt  the  proposed  change 
in  transfer  definition. 

Therefore,  we  have  decided  to 
withdraw  this  proposal  at  this  time. 
Thus,  transfers  from  acute  care  hospitals 
to  hospitals  and  units  excluded  from  the 
prospective  payment  system  will 
continue  to  be  considered  discharges. 
We  wish  to  emphasize  that  we  remain 
concerned  about  the  appropriateness  of 
this  policy  and  intend  to  continue  our 
research  in  this  area. 

Comment:  The  comments  we  received 
regarding  the  change  to  the  per  diem 
payment  methodology  were  generally 
favorable.  One  commenter 
recommended  that  we  provide  for 
different  gradations  to  the  per  diem  for 
medical  and  surgical  cases.  Another,   ■ 
while  supporting  the  change  in 
principle,  felt  that  we  should  pay  more 
than  twice  the  per  diem  for  the  first  day 
of  a  transfer  stay.  Several  commenters 
indicated  their  belief  that  the 
standardized  amounts  for  all  hospitals 
would  have  to  be  recalculated  to  reflect 
our  proposed  changes  to  transfer  policy. 
Response:  We  are  also  withdrawing  ' 
the  proposed  change  to  the  pavement 
methodology  for  transfer  cases.  In 
assessing  the  appropriateness  of  the 
proposed  change,  we  must  balance  the 
merits  against  the  problems.  As 
discussed  above  and  in  the  proposed 
rule  (59  FR  27736),  we  have  several 
concerns  with  a  graduated  payment 
methodology,  such  as  problems  in 
speciMng  the  gradation  and  possible 
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incentives  to  transfer.  (See  also  the 
discussion  in  the  September  1, 1993 
final  rule  (58  FR  46307).)  Nevertheless, 
we  proposed  to  change  the  payment 
methodology  because  we  believed  the 
benefits  outweighed  the  problems. 

In  the  proposed  rule,  we  estimated 
that  the  proposed  change  to  the  transfer 
payment  methodology  in  conjunction 
with  the  proposed  change  to  the 
defmition  of  transfer  would  result  in 
zero  net  impact  on  overall  spending  (59 
PR  27854).  However,  as  explained 
above,  we  are  withdrawing  the  proposal 
to  change  the  definition  of  transfers. 
Accordingly,  the  financial  impact  of  the 
proposed  payment  methodology  must 
be  reevaluated.  We  estimate  that  the 
costs  of  the  proposed  change  in 
payment  methodology,  standing  alone, 
would  be  just  over  $150  milUon. 

This  cost  must  be  considered  together 
with  the  other  factors  arguing  for  and 
against  a  change  to  the  payment 
methodology.  Given  those  other  factors, 
and  given  cunent  Federal  budgetary 
constraints,  we  do  not  feel  it  would  be 
appropriate  to  change  the  transfer 
payment  methodology  absent  an 
offsetting  savings  provision.  We  note 
that,  in  its  March  1, 1993  report  to 
Congress.  ProPAC  recommended  that 
Congress  provide  authority  to  HCFA  to 
implement  a  graduated  payment 
metliodology  in  a  budget  neutral 
manner;  as  yet,  no  such  legislative 
change  has  been  enacted. 

Comment:  We  received  several  other 
more  general  comments  writh  respect  to 
our  proposed  transfer  changes.  Some 
commenters  believe  that  the  prospective 
payment  system  is  a  self-correcting 
system;  thus,  it  is  inappropriate  to 
reduce  payments  for  discharges  made 
before  the  mean  length  of  stay  without 
similarly  adjusting  payments  upward 
for  discharges  made  beyond  the  mean 
length  of  stay.  Reducing  paN-ment  alone 
penalizes  eflicient  hospitals,  which  is 
contrary  to  the  objectives  of  the 
prospective  payment  system.  Other 
commenters,  including  ProPAC.  noted 
the  health  reform  movements  toward  a 
continuum  of  care,  although  ProPAC 
did  not  express  the  view  of  some 
commenters  that  the  proposed  change  to 
transfer  definitions  was  contrary  to  this 
movement.  In  its  comments,  ProPAC 
also  discussed  its  findings  with  regard 
to  hospitals  that  receive  high 
percentages  of  transfer  cases,  primarily 
that  these  incoming  transfers  frequently 
become  outlier  cases.  The  Commission 
referred  to  its  comments  on  outlier 
policy  in  this  regard. 

Response:  During  the  next  year,  we 
intend  to  continue  our  evaluation  of  all 
aspects  of  transfer  payment  policy.  Our 
analysis  has  indicated  several  areas  for 


potential  improvements  that  we  believe 
should  be  addressed  in  a  comprehensive 
manner.  We  disagree  with  the  comment 
that  it  is  inappropriate  to  reduce 
payments  for  transfers  without 
increasing  payments  beyond  the  mean 
length  of  stay,  since  we  do  increase 
payments  at  the  high  cost  end  through 
our  outlier  policy,  but  we  do  intend  to 
carefully  examine  the  overall  symmetry 
of  the  prospective  payment  system  in 
terms  of  payment  equity  at  both  the  low 
and  high  ends  of  inpatient  stays.  As  part 
of  that  examination,  we  will  approach 
this  analysis  from  a  perspective  that 
recognizes  the  increasing  movement  of 
patients  in  and  out  of  various  treatment 
settings. 

B.  Review  ofDRG  Assignments 
(§412.60,  466.71,  and  466.78) 

Under  the  provisions  of  §  412.60(d),  a 
hospital  has  60  days  from  the  date  of  the 
notice  of  the  initial  DRG  assignment  of 
a  claim  to  request  review  of  that 
assigiunent.  The  hospital  may  submit 
additional  information  as  part  of  its 
request.  The  intermediary  reviews  the 
request  and  any  additional  information 
and  decides  if  a  change  in  the 
assignment  is  appropriate.  Any  change 
by  the  intermediary  to  a  higher- 
weighted  DRG  must  be  reviewed  by  the 
hospital's  Peer  Review  Organization 
(PRO)  to  determine  if  the  request  and 
the  change  are  appropriate. 

Under  the  first  PRO  contract  cycle, 
this  review  was  conducted  on  a 
postpayment  basis.  However,  the  second 
PRO  contract,  effective  luly  1. 1986. 
required  that  this  review  be  conducted 
on  a  prepayment  basis.  Therefore, 
§  412.60(d)(2)  currently  provides  that 
the  intermediary  must  request  that  the 
PRO  review  any  change  in  assignment 
to  a  higher-weighted  DRG. 

Under  the  fourth  contract  cycle,  the 
PROs  are  no  longer  required  to  review 
these  cases  on  a  prepayment  basis. 
Rather,  the  cases  are  flagged  and  the 
PRO  conducts  a  100  percent  review  after 
payment.  Therefore,  we  proposed  to 
revise  §412. 60(d)(2)  to  conform  the 
regulations  to  current  practice.  At  the 
same  time,  we  proposed  to  revise  an 
incorrect  cross-reference  to  the 
regulations  that  govern  the  PROs' 
review  of  these  DRG  reassignments.  The 
correct  cross-reference  is  §  466.71(c)(2). 

We  received  one  comment  on  this 
proposal,  which  was  in  favor  of  the 
change.  Thus,  we  are  incorporating  the 
proposed  change  concerning  the  PRO 
review  of  DRG  assignments  in  this  final 
rule.  In  addition,  we  are  making 
technical  changes  §§  466.71(c)(2)  and 
466.78(a)  to  conform  the  text  of  those 
sections  to  this  revised  policy. 


C.  National  Average  Standardized 
Amounts  for  FY  1995  (§412.63) 

SecUon  1886(d)(3)(A)  of  the  Act 
directs  the  Secretary  to  compute 
national  average  standardized  amounts 
for  use  in  determining  payments  for 
inpatient  operating  services,  updated 
annually  by  the  applicable  percentage 
increase  set  forth  under  section 
1886(b)(3)(B)  of  the  Act.  Under  section 
1886(d)(3)(A)(ii)  of  the  Act,  for  FYs  1988 
through  1994,  the  Secretary  has 
computed  separate  national  average 
standardized  amounts  for  large  urban, 
other  urban  and  rural  areas.  However, 
section  1886(d)(3){A)(iii)  of  the  Act 
requires  that,  for  discharges  occurring 
after  October  1, 1994,  the  average 
standardized  amounts  for  hospitals 
located  in  a  rural  area  shall  be  equal  to 
the  average  standardized  amount  for 
hospitals  located  in  an  other  urban  area. 
We  note  that  hospitals  located  in  a  rural 
area  will  continue  to  be  considered  rural 
for  all  other  payment  purposes,  such  as 
the  disproportionate  share  adjustment. 

The  Secretary  has  been  applying 
updates  to  the  average  standardized 
amounts  for  each  fiscal  year  as  provided 
under  section  1886(b)(3)(B)  of  the  Act. 
For  FY  1995,  section  1886(b)(3)(B)(i)(X) 
of  the  Act  directs  the  Secretary  to 
update  the  rural  national  average 
standardized  amount  by  the  amount 
necessary  to  make  it  equal  to  the  other 
urban  national  average  standardized 
amount. 

Current  §412.63(m)  already  reflects 
the  requirement  that,  for  discharges 
occurring  after  October  1,  1994,  we  will 
pay  for  inpatient  hospital  services  based 
on  national  average  standardized 
amounts  for  large  urban  and  other  areas. 
Thus,  there  will  no  longer  be  separate 
national  average  standardized  amounts 
for  other  urban  and  rural  areas. 
However,  we  proposed  to  make  several 
technical  changes  to  §  412.63(m)  arKi  (r). 
concerning  computation  of  Federal 
rates,  to  eliminate  now  obsolete 
references  to  the  rural  and  other  urban 
standardized  amounts  and  replace  them 
with  references  to  the  standardized 
amounts  for  other  areas.  In  the 
addendum  to  this  final  rule,  we  provide 
a  description  of  the  updates  for  Fi'  1995 
under  the  requirements  of  sections 
1886(b)(3)(B)(i)(X)  and  1886(d)(3)(A)(iv) 
of  the  Act. 

D.  Outliers  (§§412.80.  412.82  and 
412.84) 

Section  1886(d)(5)(A)  of  the  Act 
provides  that,  in  addition  to  the  basic 
prospective  payment  rates,  payments 
must  be  made  for  discharges  involving 
day  outliers  and  may  be  made  for  cost 
outliers.  Under  section  1886(d)(3)(B)  of 


the  Act,  the  Secretary  has  been  required 
to  separately  reduce  the  urban  and  rural 
national  standardized  amount  by  the 
proportion  of  estimated  total  DRG 
payments  attributable  to  outliers  in  each 
respective  area.  Beginning  with  FY 
1995.  section  1886(d)(3)(B)  of  the  Act.  as 
amended  by  section  4002(c)(2)(B)(iii)  of 
Public  law  101-508,  requires  the 
Secretary  to  reduce  the  large  urban  and 
other  national  standardized  amounts  by 
the  same  factor  to  account  for  the 
proportion  of  total  DRG  payments  made 
to  outlier  cases.  (As  explained  in  section 
IV.C.  of  ♦his  preamble,  section 
1886(d)(J)(A)(iii)  of  the  Act  specifies 
that  beginning  in  FY  1995,  the 
standardized  amount  for  other  urban 
and  rural  areas  will  be  equal,  with  the 
resuh  that  there  will  be  only  two 
standardized  amounts,  one  for  large 
urban  areas  and  one  for  all  other  areas.) 
Section  1886(d)(9)(B)(iv)  of  the  Act 
requires  that  the  urban  and  other 
standardized  amounts  applicable  to 
hospitals  in  Puerto  Rico  be  reduced  by 
the  proportion  of  estimated  total  DRG 
payments  attributable  to  estimated 
outher  payments.  Furthermore,  section 
1886(d)(5)(A)(iv)  of  the  Act  directs  that 
outlier  payments  in  any  year  "may  not 
be  less  than  5  percent  nor  more  than  6 
percent  of  total  payments  projected  or 
estimated  to  be  made  based"  on  the 
prospective  payment  rates. 

Section  13501(c)  of  the  Omnibus 
Budget  ReconciUation  Act  of  1993 
(PubUc  Law  103-66)  amended  section 
1886(d)(5)(A)  of  the  Act  with  respect  to 
outhers  beginning  in  FY  1995.  With 
regard  to  cost  outliers,  section  13501(c) 
of  Public  Law  103-66  modifies  the 
methodology  for  determining  the  cost 
outher  threshold.  Formerly,  section 
1886(d)(5)(A)(ii)  of  the  Act  specified 
that  a  hospital  can  receive  payment  for 
a  cost  outlier  if  the  adjusted  costs  for  a 
discharge  exceed  the  greater  of  a  fixed 
dollar  amount  or  a  fixed  multiple  of  the 
DRG  payment  for  the  case.  As  amended 
by  section  13501(c)(2)  of  Public  Law 
103-66.  section  1886(d)(5)(A){ii)  of  the 
Act  now  specifies  that,  for  discharges  on 
or  after  October  1,  1994,  a  hospital  may 
receive  payment  for  a  cost  outlier  if 
adjusted  costs  exceed  the  DRG 
prospective  payment  rate  plus  a  fixed 
dollar  amount  determined  by  the 
Secretary.  We  will  refer  to  this  revised 
cost  outlier  threshold  as  "fixed  loss."  A 
further  discussion  of  the  methodology 
for  determining  the  fixed  loss  is 
provided  below. 

Section  13501(c)  of  Public  Law  103- 
66  also  amended  section  1886(d)(5)(A) 
of  the  Act  with  respect  to  day  outhers. 
Beginning  with  FY  1995,  section 
1886(d)(5)(A)  of  the  Act  requires  the 
Secretary  to  reduce  the  proportion  of 


total  outlier  payments  paid  under  the 
day  outlier  methodology.  Under  the 
requirements  of  section  1886(d)(5)(A)(v) 
of  the  Act.  the  proportion  of  outlier 
payments  paid  under  the  day  outUer 
methodology,  relative  to  the  proportion 
of  outlier  payments  in  FY  1994.  shall  be 
75  percent  in  FY  1995,  50  percent  in  FY 
1996  and  25  percent  in  FY  1997.  Under 
the  provisions  of  section 
1886(d)(5)(A)(i)  of  the  Act,  the  Secretary 
will  no  longer  pay  for  day  outhers  for 
discharges  occurring  after  September  30. 
1997.  As  indicated  in  the  table 
published  in  our  September  1, 1993 
final  rule  (58  FR  46348),  we  estimated 
that  18  percent  of  FY  1994  outlier 
fwyments  would  be  for  outliers  meeting 
the  day  outlier  threshold  only,  while  13 
percent  would  meet  the  day  and  cost 
outher  thresholds  and  be  paid  under  the 
day  outlier  methodology.  Thus,  a  total 
of  31.3  percent  of  total  outlier  payments 
in  FY  1994  would  be  paid  as  day  outher 
cases.  Pursuant  to  section  1886(d)(5)(A) 
of  the  Act,  we  proposed  to  set  the  day 
outlier  thresholds  for  FY  1995  through 
FY  1998  so  that  day  outlier  payments 
approximate  the  following  proportion  of 
total  outher  payments: 

•  FY  1995— 24  percent  (75  percent  of 
31.3  percent). 

•  FY  1996—16  percent  (50  percent  of 
31.3  percent). 

•  FY  1997—8  percent  (25  percent  of 
31.3  percent). 

As  payments  to  day  outUers  are 
reduced,  there  will  be  a  corresponding 
increase  in  payments  to  cost  outliers. 

1.  FY  1995  Outlier  Thresholds 

For  FY  1994.  the  day  outlier  threshold 
is  the  geometric  mean  length  of  stay  for 
each  DRG  plus  the  lesser  of  23  days  or 
3.0  standard  deviations.  The  marginal 
cost  factor  (or  the  percent  of  Medicare's 
average  per  diem  payment  paid  for  each 
outlier  day)  for  day  outliers  is  equal  to 
55  percent  in  FY  1994.  The  cost  outJ'er 
threshold  is  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 
$36,000  ($33,000  for  hospiuls  that  have 
not  yet  entered  the  prospective  payment 
system  for  inpatient  capital-related 
costs).  The  marginal  cost  factor  (or  the 
percent  of  costs  paid  after  costs  for  the 
case  exceed  the  threshold)  for  cost 
outhers  is  75  percent. 

For  FY  1995,  we  are  estabhshing  the 
day  outlier  threshold  at  the  geometric 
mean  l^gth  of  stay  for  each  DRG  plus 
the  lesser  of  22  days  or  3.0  standard 
deviations  (for  a  detailed  discussion  of 
the  methodology,  see  section  II.A.4.C  of 
the  addendum  to  this  final  rule).  Section 
13501(c)(3)  of  Pubhc  Uw  103-66 
provides  that  the  additional  payments 
for  outlier  cases  may  be  different  than 
the  hospital's  maiginal  cost  of  care 


during  the  transition  period  phasing  out 
payments  to  day  outliers.  As  proposed, 
we  are  revising  §  412.80  to  reflect  this 
provision.  We  are  also  revising 
§  412^2(c),  so  that  it  does  not  specify  a 
marginal  cost  factor  of  55  percent. 
HCFA  will  specifj'  the  level  of  the 
marginal  cost  factor  for  each  fiscal  year 
during  the  day  outlier  phase-out  in  the 
annual  prospective  pavment  system 
rulemaking  process. 

We  stated  that  our  proposed  policy 
would  reduce  the  proportion  of  outher 
payments  paid  to  day  outliers  as 
required  by  section  1886(d)(5)(A)  of  the 
Act.  We  proposed  to  accomplish  the 
required  reduction  in  payments  to  day 
outliers  for  FY  1995  solely  through  a 
reduction  in  the  marginal  cost  factor 
rather  than  through  an  increase  in  the 
threshold.  To  determine  the  marginal 
cost  factor  necessary  to  achieve  the 
mandated  reduction  in  outher 
payments,  we  simulated  both  the  FY 
1994  and  FY  1995  outher  pohcies. 
Based  on  these  simulations,  in  the 
proposed  rule  we  determined  that  a 
reduction  in  the  marginal  cost  factor  to 
49  percent  is  necessary  to  achieve  the 
required  25  percent  reduction  in  the 
proportion  of  payments  paid  under  the 
day  outher  methodology.  In  this  final 
rule,  based  on  updated  simulations,  we 
are  estabhshing  a  marginal  cost  factor  of 
47  percent  in  FY  1995,  a  reduction  from 
the  55  percent  in  FY  1994. 

We  are  also  estabhshing  a  fixed  loss 
cost  outlier  threshold  in  FY  1995  equal 
to  the  prospective  pavment  rate  for  the 
DRG  plus  S20,500  ($18,800  for  hospitals 
that  have  not  yet  entered  the 
prospective  payment  system  for  capital- 
related  costs),  the  fixed  loss  threshold 
would  replace  the  current  threshold, 
which  is  equal  to  the  greater  of  2.0 
muhiplied  by  the  DRG  payment  for  the 
case  or  $36,000. 

We  are  using  the  fixed  loss  threshold 
pursuant  to  section  1886(d)(5)(A)  of  the 
Act.  We  believe  th^  fixed  loss  threshold 
is  an  improvement  over  current  policy 
because  it  focuses  Medicare's  outlier 
payments  on  the  most  costly  cases. 
Under  current  policy,  it  is  possible  that 
cases  in  certain  high-weight  DRGs  can 
incur  losses  significantly  greater  than 
$36,000  before  Medicare  will  make  an 
outlier  payment.  (We  note  that  the  fixed 
loss  threshold  is  adjusted  by  the  wage 
index,  similar  to  the  current  cost  otitlier 
threshold.) 

To  further  foais  Medicare's  cost 
outher  pwyments  on  the  costliest  cases, 
we  are  increasing  the  marginal  cost 
factor  from  75  percent  to  80  percent,  as 
proposed.  We  note  that  raising  the 
marginal  cost  factor  to  80  percent  is 
consistent  with  a  recommendation  made 
by  ProPAC  in  its  March  1. 1994  annual 
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report.  While  we  are  raising  the 
marginal  cost  factor  for  cost  outlier 
.  cases  to  80  percent,  we  are  continuing 
to  set  the  cost  and  day  outlier  thresholds 
in  order  to  maintain  the  estimated  5.1 
percent  proportion  of  total  DRG 
payments  paid  as  outliers. 

The  thresholds  we  would  have  used 
if  we  were  not  implementing  the  change 
in  the  day  and  cost  outlier  payment 
methodology  required  by  section 
1886{d)(5)(A)(v)  of  the  Act  and 
discussed  above  are: 


•  Day  outliers — The  geometric  mean 
length  of  stay  for  each  DRG  plus  the 
lesser  of  21  days  or  3  standard 
deviations. 

•  Cost  outliers — The  greater  of  2.0 
times  the  prospective  payment  rate  for 
the  DRG  or  $27,000. 

We  estimate  that  the  final  FY  1995 
outlier  thresholds  that  we  are 
establishing  would  result  in  55  percent 
of  outlier  cases  paid  using  the  cost 
outlier  methodology  and  45  percent 
paid  using  the  day  outlier  methodology. 
Cases  that  meet  the  day  outlier 


threshold  but  that  would  be  paid  using 
the  cost  outlier  methodology,  because  it 
yields  the  higher  payment,  would 
represent  22  percent  of  all  outlier  cases. 
Our  simulation  of  FY  1995  outlier 
payments  based  on  FY  1993  MedPAR 
data  indicates  that  the  percentage  of 
outlier  cases  that  would  qualify  as  day 
outliers  is  approximately  67  percent. 
The  cases  paid  as  day  outUers  would 
receive  approximately  24  percent  of 
operating  outlier  payments  in  FY  1995. 
The  following  table  illustrates  these 
findings  in  greater  detail: 


Type  of  outlier 


Meets  day  ttirestK3<d  only  

Meets  day  and  cost  thresholds,  paid  using  day  methodology 
Meets  day  and  cost  thresholds,  paid  using  cost  methodology 

Subtotal — All  cases  meeting  day  threshold  

Meets  cost  threshold  only  - - 

Total - 


Percentage  of 
outlier  cases 


36.0 
9.0 
22.0 
67.0 
33.0 
100.0 


Percentage  of 
operating 
outlier  pay- 
ments 


12.0 
12.0 
49.0 
73.0 
27.0 
100.0 


Percentage  of 

capital  outlier 

payments 


10.0 
10.0 
47.0 
67.0 
33.0 
100.0 


Percentage  of 
total  outlier 
payments 


12.0 
12.0 
49.0 
73.0 
27.0 
100.0 


When  we  modeled  the  combined 
operating  and  capital  outlier  payments, 
we  find  that  using  a  common  set  of 
thresholds  resulted  in  a  slightly  higher 
percentage  of  outlier  payments  for 
capital-related  costs  than  for  operating 
costs.  We  estimated  that  the  final 
thresholds  for  FY  1995  will  result  in 
outher  payments  equal  to  5.1  percent  of 
operating  DRG  payments  and  5.9 
percent  of  capital  payments  based  on 
the  Federal  rate. 


The  following  is  an  example  of  how 
additional  payment  to  a  hospital  paid 
using  the  fully  prospective  payment 
methodology  will  be  determined  for  an 
outlier  case  in  FY  95. 

Example:  Hospital  X  is  a  150  bed  hospital 
located  in  the  San  Francisco,  California  MSA, 
which  is  a  large  urban  area.  Hospital  X  has 
a  ratio  of  interns  and  residents  to  beds  of  .1, 
a  ratio  of  interns  and  residents  to  average 
daily  census  of  .085,  and  a  disproportionate 
patient  percentage  of  30.2%.  Mr.  Jones  is 
admitted  to  Hospital  X  on  October  1. 1994 


and  is  discharged  on  November  30, 1994.  The 
billed  charges  for  Mr.  Jones'  stay  are 
5100,000.  Mr.  Jones  is  classified  in  DRG  286. 
Because  Mr.  Jones'  61  day  stay  exceeds  the 
30  day  length  of  stay  outlier  threshold  for 
DRG  286,  Hospital  X  is  eligible  for  payment 
for  31  outlier  days  in  addition  to  the 
otherwise  applicable  prospective  payTtient. 
The  amount  of  Hospital  X's  outlier  payment 
(excluding  the  usual  Federal  payments  for 
operating  and  capital  costs  that  apply  for 
both  outlier  and  non-outlier  cases,  and  the 
hospital-specific  portion  of  the  capital 
payment)  is  calculated  as  follows: 


JMI 


Day  Outlier: 
Step  1:  Computation  of  the  Federal  Rate  (excludes  capital,  indirect  medical  education  (IME)  and.  disproportionate    - 
share  hospital  (DSH)  payments):  ■ 
National  Large  Urban  Standardized  Amounts: 

Labor-Rdated  :: ■ • :  •    -S2.709.42 

Nonlabor-Related  ■■ - ^ • • t.085.29 

San  Francisco  MSA  Wage  Index : ■••-■    1-4120 

DRG  286  Relative  Weight ■ ■—     2.2621 

DRG  Relative  Weight  x  ((Labor-Related  National  Large  Urban  Standardized  Amount  x  San  Francisco  MSA  Wage 
Index)  +  Nonlabor-Related  National  Large  Urban  Standardized  Amount)  =  Federal  Rate  for  Operating  Costs: 

2.2621  X  |($2. 709.42  x  1.4120)  +  Sl.085.29)  = « 11,109.15 

Step  2:  Computation  of  Federal  Capital  PajTnents: 

Federal  Capital  Rate  • ' ■ 376.83 

DRG  286  Relative  Weight  • 2.2621 

Federal  Portion  of  Capital  Rate • ■ ••••••■    40%  ' 

Geographic  Adjustment  Factor •, • • 1.2665 

DRG  Relative  Weight  x  Federal  Capital  Rate  x  Federal  Portion  of  Capital  Rate  x  Geographic  Adjustment  Factor  x  Large 
Urban  Add-On  =  Federal  Rate  for  Capital  Costs: 

2.2621  X  S376.83  x  0.40  x  1.2665  x  1.03  =  • 444.79 

Step  3:  Computation  of  Day  Outlier  Payments: 
Arithmetic  Mean  Length  of  Stay  for  DRG  286 •• 9-3  aay* 

Outlier  Days - =  (61  -  30)  =  31 

days 

Marginal  Cost  Factor ^'^'^ 

A.  Operating  Outlier  PavTnent  (excludes  IME  and  DSH)  =  Number  of  outlier  days  x  (Operating  Federal  Payment  -i-. 
Arithmetic  Mean  Length  of  Stay  for  DRG  286)  x  Marginal  Cost  Factor  =  31  x  (311.109.15  +  9.3)  x  .47  =  17.404.34 

B.  Capital  Outlier  Payment  (excludes  DSH)  =  Number  of  outlier  days  x  (Capital  Federal  Payment  -;■  Arithmetic. 

Mean  Length  of  Stay  for  DRG  286)  x  Marginal  Cost  Factor  =  31  x  (S444.79  +  9.3)  x  .47  =  696.84 


Operating  DSH  Adjust- 


Step  5:  Computation  of  IME  Adjustment  For  Day  Outliers: 
i.  IME  Operating  Factor , - 

Operating  Outlier  Payment  x  IME  Operating  Factor  =  IME  Operating  OutUCTAdjustment- 

S17.404.34  X  .0744  =   „ 

ii.  IME  Capital  Factor  . „ L..!!.r.!.'."!...!'I!." " 

Capital  Outlier  Payment  x  IME  Capital  Factor  =  IME  Capitai  OuiSw  Adhwtaent- 

S696.84  X  .0243  =  .._ 

Step  6:  Computation  of  DSH  Adjustment  for  Day  Outliers: 

i.  Operating  DSH  Adjustment  Factor .' _„, 

Operating  DSH  Adjustmant  factor  x  Operating  Outlier  Payment  =  DSH  ojiii^M  O^tTier  A^^^^^^ 

.1413  X  517,404.34  =  ." , 

ii.  Capital  DSH  Adjustment  Factor ...'.!!!!!:!.!!.!..!!" 

Capital  DSH  Adjustment  Factor  x  Capital  Payment  =  DSH  Capital  Outlier  Adiusteem 

.0631  X  S696.84  = : ...„ ;.  . ._ 

-  Step  7:  Total  Day  Outlier  Payments:  .      " ' ' •.—...•., „ 

Regular  Operating  Outlier  Payment ;... :.!...:...;„.. „. 

Regular  Capital  Outltw  Payment  _ "....!!'L"™!!!!"!I"!!™!i."  ' '. 

IME  Operating .i...i .-. -. ' '"" ' 

IME  Capita) , : .  .:„_.„ 

DSH  Operating .-. ,  """** 

DSH  Capital ....: ..,., :.......!™!iI.!!!!'w!!!!!^I!ZZ!IZ"!Z""!I"""']* ' ' 

Total  .,„ ,.„„ 

Cost  Outlier:  '        "  ', - '     " "" 

Step  1:  Computation  of  Hospital  X's  Standardized  Costs: 

Billed  Charges  ., 

Hospital  X's  Operating  Cost-to-Charge  Ratio ."....!!!!™".."!" 

Hospital  X's  Capital  Cost-to-Chaige  Ratio , •  ...»i"I!.."!!!!!l!!l"I!!!Z!!!!!!.! 

IME  Operating  Adjustment  Factor „ ZZj-~.^lZZZ...".~." 

IME  Capital  Adjustment  Factor  :..... ."'"!1~"" ,.''"]"™"' " 

DSH  Operating  Adjustment  Factor ...."""-"!.""!'!!!!!!!!!"!.!!!!!! "     

DSH  Capital  Adjustment  Factor """"""""!!""" 

(Billed  charges  x  Operating  Cost-to-Charge  Ratio)  +  (1  +  IME  Operating  Adjustment  Factor  

ment  Factor)  =  Standardized  Operating  Costs: 

($100,000  x  .72)  +  (1  ♦  .0744  +  .1413)  =  „„... 

(Billed  Charges  x  Capital  Cost-to-Charge  Ratio)  +  (1  +  IME  Capital  F^"or'7'cip'itiu"'DSH"Fa^t"OT)'  = 
ital  Costs:  '^ 

-   (SIOO.OOO  X. 06 +  (1 +,0243  +  .0631)= „ 

Step  2:  Deteiinination  of  Cost  Thresholds:  " "' '"" ■" 

A.  Computing  the  Operating  Threshold  Amount: 

Operating  Federal  Rate  for  DRG  286 .i.":....... _' ,„......,,, .„.,. 

Fixed  Loss  Threshold  .„_ _....., ......;.. ™™...^..™1ZZ._™"Z " " ~ 

Labor-Related  Share,  Operating ~. ^[ ."!Z1„..        " '    "" " 

Nonlabor  Share,  Operating  _ „ „ .......... ^  '         "     

i.  Operating  standard  cost  a  share  of  total  costs  Operating  Cbst-to-Chaxge  Ratio  +ioperatinic<^^^^ 
Ratio  +  Capital  Cost-to-Charge  Ratio)  =  Operating  Cost  as  a  Share  of  Total  Costs:  .72  +  (.72  +  .06)% 

Wage  Index  Adjusted  Operating  Cost  Outlier  Threshold  =  ((Fixed  Loss  Threshold  x  ((Labor-Related  Share  x  San  Fran- 
cisco MSA  Wage  Index)  -.•  Noniabor-Related  Share)  x  Operating  Standard  cost  as  a  share  of  total  costs]  *  (Operating 
redraw!  Rate  for  DRG  286 1> 
{[20.500  X  ((.7140  X  1.4120)  +  .2860)  x  .9231]  +  11,109.150  = 

B.  Computing  the  Capital  Threshold  Amount:  -  

Federal  Capital  Rate , 

Fixed  Loss  Threshold ....,„ ;.. „. 

DRG  286  Relative  Weight ••••  •••••-•-™."'™i™!ZIZ!!!"I^  " ~ "  "" 

San  Francisco  Geographic  Adjustment  Factor !.!.~""'"""ZI"!"""""!"!" " 

i.  Capital  Standard  Cost  as  a  Share  of  Total  Costs  CSpiuI  Cb^t-foihai^e  Ratio  Io^ratTn"g*COTf-to"-Ch^e 

Ratio  +  Capital  Cost-to-Charge  Ratio)  =  Capital  Cost  as  a  Share  of  Total  Costs:  .06  +  (  72  +  06)  = 

Geographic  Adjustment  Factor  Adjusted  Capital  Cost  Outlier  Threshold  =  [(Fixed  Loss  Threshold  x  Geographic  Ad- 

^^^VLi  ^1°"-  ""  '^fSe  Urban  Add-On  Factor  x  Capital  standard  cost  as  a  share  of  total  costs)  +  (Federal  Rate  x 

DRG  286  Relative  Weight  x  San  Francisco  MSA  Geographic  Adjustment  Factor  x  Large  Urban  Add-On  Factor)? 

[(20,500  X  1.2665  X  1.03  X  .0769)  +  (376.83  X  2.2621  X  1.2665  X  1.03))  = 

Computation  A  Result.  Operating  ..„ ' „.._ 

Computation  B  Result,  Capital  „.„ ."„ ■'■".'"  ...^.  ..[..". 

Threshold  =  335,599.40  +  S3.168.46  = '!"..„ .Z.l^ _".."L_...!!1." 

Step  3:  Determination  of  Cost  Outlier  Payment:  " " ' 

Marginal  Cost  Factor  

A.  Operating  Outlier  Payment: 
Operating  Outlier  Cost  =  Standard  Operating  Costs  -  Operating  Threshold: 
$59,225.14  -  $35,599.40  = „. „ 

Gyrating  Outlier  Payment  =  Operating  Outlier  Cost  x  Maiginai  Cost  Factor: 

S23.625.74  x  .80  = „ 


.0744 

1.294.88 
.0243 

16.93 

.1413 

2,459.23 
.0631 

43.97 

17.404.34 

696.84 

1.294.88 

16.93 

2,459.23 

43.97 


21,916.19 


100,000 

.72  2 

.06 

.0744 

.0243 

.1413 

.0631 


59,225.14 


5.517.75 


11.109.15 
20.500 
.7140 
.2860 


35,599.40 

376.83 
20.500 
2.2621 
1.2665 
.0769 

3.168.46 


35.599.40 

3.168.46 

38.767.86 

.80 


23.625.74 
18.900.59 


1 
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B.  Federal  Portion  of  Capital  Outlier  Payment: 
Capital  Outlier  Cost  =  Standard  Capital  Costs  -  Capital  Threshold: 

S5.517.75  -  53,168.46  =  ■ 2.349.29 

Capital  Outlier  Payment  =  Capital  Outlier  Cost  x  Marginal  Cost  Factor: 

52,349.29  x  .80  =  • 1.879.43 

Federal  Portion  of  Capital  Outlier  Payment  =  Federal  Portion  of  Capital  Rate  x  Capital  Outlier  Payment: 

Sl.879.43  X  .40  = 751.77 

Step  4:  Cost  Outlier  Payment  for  IME: 
i.  Operating  Outlier  PayTnent  x  IME  Operating  Adjustment  Factor  =  Cost  Outlier  Payment  for  IME  Operating: 

S18.900.59  x  .0744  =  '. 1.406.20 

ii.  Capital  Outlier  Payment  x  IME  Capital  Adjustment  Factor  =  Cost  Outlier  Payment  for  IME  Capital: 

5751.77  x  .0243  =  18-27 

Step  5;  Cost  Outlier  Payment  for  DSH: 
i.  Operating  Outlier  Payment  x  Operating  DSH  Adjustment  Factor  =  Cost  Outlier  Payment  for  DSH  Operating: 

S18.900.59  X  .1413  =  2.670.65 

ii.  Capital  Outlier  Payment  x  Capital  DSH  Adjustment  Factor  =  Cost  Outlier  Payment  for  DSH  Capital: 

S751.77  X  .0631  =  .•• 47.44 

Step  6:  Total  Cost  Outlier  Payments: 

Operating ' • • '■ • 18.900.59 

Federal  Portion  of  Capital  '. - ■••--• -•••     751.77 

IME  Operating • •-••••• 1.406.20 

IME  Capital  : • 18.27 

DSH  Operating  - ■. • 2,670.65 

DSH  Capital : .: _... „ :......     47.44 

Total  ■•• • •■    23.794.92 

Determination  of  Outlier  Payment: 

-Total  Day  Outlier  Payment  :.... "• .- — •     21.916.19 

Total  Cost  Outlier  Payment > 23,794.92 

Hospital  X  receives  the  greater  of  the  two  payments,  which  is  523,794.92.  the  cost  outlier  payment. 

>  a.  If  Hospital  X  were  a  hold  harmless  hospital,  it  would  use  the  lesser  of: 

•  The  hospital-specific  ratio  of  new  to  totalrapital.  or  '        ^  ' 

•  The  national  average  ratio  of  new  to  total  capital. 

b.  If  Hospital  X  were  a  100%  Federal  hospital,  the  Federal  portion  would  1.0.  - 

2 This  is  the  same  cost-to-charge  ratio  currently  used  to  determine  outlier  payments  using  operating  costs  only.  The  capital  cost-to-chafge 

ratio,  when  added  to  the  operating  cost-to-charee  ratio,  will  yield  a  total  cost-to-charge  ratio.  (This  occurs  because  the  denominator  in  both 

cases  is  total  charges.  The  charges  are  not  divi(fed  into  operating  and  capital  tharges.y 
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Comment:  Several  commenters 
disagree  with  the  change  in  the  cost 
outlier  methodology,  from  the  higher  of 
2.0  times  the  DRG  rate  or  a  fixed  dollar 
amount  to  the  DRG  amount  plus  a  fixed 
dollar  amoimt  (the  "fixed  loss" 
method),  asserting  that  although  the 
statute  permits  us  to  make  this  change, 
it  does  not  require  it.  These  commenters 
believe  the  revised  formula  adversely 
affects  various  hospital  groups  with  low 
p'ayment-to-cost  ratios  for  outlier  cases. 
The  commenters  stated  that  we  should 
continue  to  calculate  the  cost  outlier 
threshold  using  the  current  method, 
since  the  provisions  of  Public  Law  103- 
66  allows  us  the  option  of  using  either 
method. 

Response:  We  believe  that  the  change 
to  the  fixed  loss  method  of  calculating 
the  cost  outlier  threshold  is  appropriate 
because  it  addresses  concerns  regarding 
outlier  payments.  Under  the  current 
method  of  calculating  the  thresholds, 
cases  with  losses  of  up  to  $100,000 
might  not  qualify  for  outher  payments. 
Under  the  fixed  loss  method,  all  cases 
at  a  given  hospital,  regardless  of  the 
DRG  to  which  they  are  assigned,  will 
face  no  more  than  a  fixed  loss  amount 
at  which  time  they  would  begin 


receiving  outlier  payments.  While  the 
language  of  section  13501(c)(2)  of  Public 
Law  103-66  may  be  somewhat 
ambiguous,  we  note  that  the  conference 
report  accompanying  Public  Law  103- 
66  states  that  the  conference  agreement 
includes  the  House  provision  regarding 
the  phase-out  of  day  outlier  payments 
"with  an  amendment  to  require  that  the 
payment  threshold  for  cost  outlier  cases 
be  set  at  the  applicable  DRG  payment 
plus  a  fixed  dollar  amount"  (emphasis 
added)  (H.R.  Conf.  Rep.  No.  213,  103d 
Cong.,  1st  Sess.  749  (1993)).  We  believe 
that  it  would  be  inappropriate  to  use 
any  other  method  of  calculating  the  cost 
outlier  threshold,  given  this  indication 
of  Congressional  intent. 
-    Nevertheless,  as  a  result  of  the 
comments  we  received  on  this  issue,  we 
performed  additional  analysis  of  the  . 
impact  on  payment-to-cost  ratios  for 
outlier  cases  and  for  all  cases  using  the 
data  available  for  this  final  rule.  Our 
analysis  indicated  that  under  this 
change  in  cost  outlier  payment 
methodology,  overall  payment-to-cost 
ratios  change  only  slightly,  with  the 
majority  of  hospital  groups  facing 
changes  in  their  payment-to-cost  ratios 
of  less  than  0.2  percentage  points.  The 


payment-to-cost  ratios  for  all  rural 
hospitals  decrease  by  0.1  percentage 
points  while  those  for  sole  community 
hospitals  increase  by  0.3  percentage 
points.  The  payment-to-cost  ratios  for 
teaching  hospitals  with  100  or  more 
residents  increase  0.3  percentage  points, 
while  those  for  urban  disproportionate 
share  hospitals  with  at  least  100  beds 
are  unchanged.  Payment-to-cost  ratios 
for  outlier  cases  increase  1.2  percentage 
points  for  all  hospitals.  Outlier  case 
paymetit-to-cost  ratios  decrease  0.1 
percentage  points  for  rural  hospitals  and 
increase  for  lU'ban  hospitals  (as  ihey  do 
for  the  majority  of  hospital  groups).  We 
believe  that  the  results  of  our  analysis, 
which  show  outlier  payment-to-cost 
ratios  increasing  overall,  indicate  that 
we  are  more  appropriately  targeting 
outlier  payments  to  those  cases  that  face 
the  greatest  losses.  As  a  result,  we 
continue  to  believe  that  the  change  to 
the  fixed  loss  cost  outlier  methodology 
is  appropriate,  as  well  as  consistent 
with  Congressional  intent. 

Comment:  The  Prospective  Payment 
Assessment  Commission  (ProPAC) 
believes  that,  in  the  Calculation  of  the 
cost  of  an  outlier  case,  we  should  no 
longer  standardize  to  remove  the  effects 


of  indirect  medical  education  (IME)  and 
disproportionate  share  hospital  (DSH) 
adjustments.  In  addition,  they  believe 
that  once  this  change  is  implemented, 
we  should  no  longer  make  IME  and  DSH 
payments  on  the  outlier  portion  of  a 
hospital's  payment. 

Response:  Currently  the  operating  and 
capital  costs  of  an  outlier  case  are 
calculated  as  follows: 

Cost  =  (Charges  x  CCR)  -!-  (1  -t-  IME  + 

DSH),  where:      ' 
CCR  =  the  operating  or  capital  cost-to- 
charge  ratio,  as  appropriate; 
IME  =  the  indirect  teaching  adjustment 
for  operating  or  capital  PPS 
payments;  and, 
DSH  =  the  disproportionate  share 

adjustment  for  operating  or  capital 
PPS  payments. 
By  dividing  the  charges,  adjusted  to 
cost,  by  (1  ■»■  IME  +  DSH)  we  are 
removing  from  the  costs  of  the  case  the 
effects  of  teaching  and  serving  a 
disproportionate  share  of  low  income 
patients.  We  remove  these  costs  because 
sections  1886(d)(5)  (B)  and  (F)  of  the  Act 
require  that  we  make  additional 
payments  for  IME  and  DSH  on  outlier 
payments.  If  we  did  not  remove  the 
effect  of  IME  and  DSH  from  the 
estimated  costs  of  outlier  payments,  we 
would  be  paying  IME  and  DSH  twice: 
once  through  the  estimate  of  the 
marginal  cost  of  treating  these  patients, 
which  would  include  the  effects  on  cost 
of  IME  and  DSH,  and  again  through  the 
additional  payments  made  on  outlier 
payments.  Thus,  it  would  be 
inappropriate  to  eliminate  the 
standardization  since  we  are  required  by 
statute  to  make  additional  IME  and  DSH 
payments  on  outlier  payments: 

2.  Outlier  Changes  Planned  for  FY  1996 
Through  FY  1998 

As  stated  above,  section  1886(d)(5)(A) 
of  the  Act  requires  us  to  phase  out 
payments  for  day  outliers  over  the  FY" 
1995  through  FY  1997  period.  We 
currently  expect  to  meet  the  statutory 
reductions  in  day  outlier  payments  for 
FY  1996  and  FY  1997  solely  through  a 
reduction  in  the  marginal  cost  factor 
without  having  to  raise  the  day  outlier 
threshold.  If  necessary,  we  will  propose 
achieving  the  reduction  in  day  outlier 
payments  between  FYs  1996  and  1997 
through  a  combination  of  reducing  the 
marginal  cost  factor  and  raising  the 
threshold.  There  will  be  corresponding 
increases  in  payments  to  cost  outliers  as 
we  phase-out  payment  to  day  outliers. 

E.  Rural  Referral  Centers  (§412.96) 

Under  the  authority  of  section 
1886(d)(5)(C)(i)  of  the  Act.  §412.96  sets 
forth  the  criteria  a  hospital  must  meet  in 


order  to  receive  special  treatment  under 
the  prospective  payment  system  as  a 
rural  referral  center.  For  discharges 
occurring  before  October  1. 1994,  rural 
referral  centers  receive  the  benefit  of 
payment  based  on  the  other  urban 
payment  rate  rather  than  the  rural 
payment  rate.  As  of  that  date,  the  other 
urban  and  rural  payment  rates  will  be 
the  same.  However,  rural  referral  centers 
will  continue  to  receive  special 
treatment  under  both  the 
disproportionate  share  hospital  payment 
adjustment  and  the  criteria  for 
geographic  reclassification. 

One  of  the  criteria  under  which  a 
rural  hospital  may  qualify  as  a  referral 
center  is  to  have  275  or  more  beds 
available  for  use.  A  rural  hospital  that 
does  not  meet  the  bed  size  criterion  can 
qualify  as  a  rural  referral  center  if  the 
hospital  meets  two  mandatory  criteria 
(number  of  discharges  and  case-mix 
index)  and  at  least  one  of  three  optional 
criteria  (medical  staff,  source  of 
inpatients,  or  volume  of  referrals).  With 
respect  to  the  two  mandatory  criteria,  a 
hospital  is  classified  as  a  rural  referral 
center  if  its — 

•  Case-mix  index  is  at  least  equals 
the  lower  of  the  median  case-mix  index 
for  lU'ban  hospitals  in  its  census  region,  . 
excluding  hospitals  with  approved 
teaching  programs,  or  the  median  case- 
mix  index  for  all  lu-ban  hospitals 
nationally;  and 

•  Numl)er  of  discharges  is  at  least 
5,000  discharges  per  year  or,  if  fewer, 
the  median  number  of  discharges  for 
urban  hospitals  in  the  census  region  in 
which  the  hospital  is  located.  (The 
number  of  discharges  criterion  for  an 
osteopathic  hospital  is  at  least  3,000 
discharges  per  year.) 

1.  Case-Mix  Index 

Section  412.96(c)(1)  provides  that 
HCFA  will  estabhsh  updated  national 
and  regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  rural  referral  center  status. 
In  determining  the  proposed  national 
and  regional  case-mix  index  values,  we 
followed  the  same  methodology  we 
used  in  the  November  24. 1986  final 
rule,  as  set  forth  in  regulations  at 
§412.96(c)(l)(ii).  Therefore,  the 
proposed  national  case-mix  index  value 
included  all  urban  hospitals 
nationwide,  and  the  proposed  regional 
values  were  the  median  values  of  urban 
hospitals  within  each  census  region, 
excluding  those  vdth  approved  teaching 
programs  (that  is,  those  hospitals 
receiving  indirect  medical  education 
payments  as  provided  in  §  412.105). 

"The  values  in  the  proposed  rule  were 
based  on  discharges  occurring  during 


FY  1993  (October  1,  1992  through 
September  30, 1993)  and  included  bills 
posted  to  HCFA's  records  through 
December  1993.  Therefore,  in  addition 
to  meeting  other  criteria,  we  proposed 
that  to  qualify  for  initial  rural  referral 
center  status  for  cost  reporting  periods 
begiiming  on  or  after  October  1,  1994,  a 
hospital's  case-mix  index  value  for  FY 
1993  would  have  to  be  at  least — 

•  1.3028;  or 

•  Equal  to  the  median  case-mix  index 
value  for  urban  hospitals  (excluding 
hospitals  \vith  approved  teaching 
programs  as  identified  in  §412.105) 
calculated  by  HCFA  for  the  census 
region  in  which  the  hospital  is  located. 
(See  table  set  forth  in  the  May  27,  1994. 
proposed  rule  at  59  FR  27739.) 

Based  on  the  latest  data  available 
(through  June  1994),  the  final  national 
case-mix  value  is  1.3040  and  the  median 
case-mix  values  for  each  region  are  set 
forth  in  the  table  below: 


Region 

Case-mix 

index- 
value 

1.  New  England  (CT,  ME,  MA, 
NH.  Rl,  VT)  

1  1986 

2.  Middle  Atlantic  (PA,  NJ,  NY)  .. 

3.  South  Atlantic  (DE,  DC.  FL. 
GA.  MD.  NC.  SO,  VA,  WV)  .... 

4.  East  North  Central  (IL.  IN,  Ml, 
OH,  Wl)  

1.2040 
1.3091 
1  2185 

5.  East  South  Central  (AL.  KY. 

MS,  TN) 

1  2492 

6.  West  North  Central  (lA,  KS, 
MN,  MO.  NE,  NO.  SD)  .  ..    . 

1  2047 

7.  West  South  Central  (AR,  LA, 
OK,  TX)  

8.  Mountain  (AZ,  CO,  ID,  MT. 
NV.  NM,  UT,  WY)  

9.  Pacific  (AK,  CA.  HI.  OR.  WA) 

1.2835 

1  3488 
1.3090 

For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 
are  publishing  each  hospital's  FY  1993 
case-mix  index  value  in  Table  3C  in 
section  V  of  the  addendum  to  this  final 
rule.  In  keeping  with  our  policy  on 
discharges,  these  case-mix  index  values 
arecomputed  based  on  all  Medicare 
patient  discharges  subject  to  DRG-based 
payment. 

2.  Discharges 

Section  412.96(c)(2)(!)  provides  that 
HCFA  will  set  forth  the  national  and 
regional  numbers  of  discharges  in  each 
year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  As 
specified  in  section  1886(d)(5)(C)(ii)  of 
the  Act.  the  national  standard  is  set  at 
5,000  discharges.  However,  we 
proposed  to  update  the  regional 
standards.  The  propo.sod  regional 
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standards  were  based  on  discharges  for 
urban  hospitals'  cost  reporting  periods 
that  began  during  FY  1992  (that  is. 
October  1, 1991  through  September  30. 
1992).  That  is  the  latest  year  for  which 
we  have  complete  discharge  data 
available. 

Therefore,  in  addition  to  meeting 
other  criteria,  we  proposed  that  to 
qualify  for  initial  rural  referral  center 
status  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1994, 
the  number  of  discharges  a  hospital 
must  have  for  its  cost  reporting  period 
that  began  during  FY  1993  would  have 
to  be  at  least — 

•  5.000;  or 

•  Equal  to  the  median  number  of 
discharges  for  urban  hospitals  in  the 
census  r^ioo  in  which  the  hospital  is 
located.  (See  table  set  forth  in  the  May 
27. 1994.  proposed  rule  59  FR  27739.J 

Based  on  the  latest  discharge  data 
available,  the  final  median  numbers  of 
discharges  for  urban  hospitals  by  census 
region  are  as  follows: 


Region 

Number  of 
discharges 

1    New  England  (CT.  ME,  MA, 
NH.  Rl,  VT)  

6,814 

2.  Middle  Atl»*c  (PA,  NJ,  NY)  .. 

3.  South  Alantic  (DG,  DC,  FL, 
GA,  MD.  NC.  SC.  VA,  WV)  .... 

4  East  Nof*  Central  (U..  IN.  Ml, 
OH,  Wl)  

5.  East  Soutti  Central  {AU  KY, 
MS  TN) 

8,878 
7,157 
7,024 
5,659 

6.  West  North  Central  (lA,  KS, 
MN,  MO.  N€,  NO.  SO) 

7.  West  South  Central  (AR,  LA, 
OK,  TX)  ..._.„ 

8.  Mountain  (AZ.  CO.  ID.  MT. 
NV,  NM,  UT.  WY)  

5,180 
4,517 
8.409 

9.  Pacific  {AK.  CA,  HI,  OR,  WA) 

5.788 

We  reiterate  that,  to  qualify  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 
1994.  an  osteopathic  hospital's  number 
of  discharges  for  its  cost  reporting 
period  that  t)egan  during  FY  1993  would 
have  to  be  at  teast  3.000. 


3.  ReteBtion  of  Referral  Center  Status 

Section  412.96(f)  states  that  each 
hospital  receiving  the  referral  center 
adiustment  is  reviewed  every  3  years  to 
determine  if  the  hospital  continues  to 
meet  the  criteria  for  referral  center 
status.  To  retain  status  as  a  referral 
center,  a  hospital  must  meet  the  criteria 
for  classification  as  a  referral  center 
specified  in  §  412.96(b)(1)  or  (b)(2)  or  (c) 
for  2  of  the  last  3  years,  or  for  the 
current  yeeu.  A  hospital  may  meet  any 
one  of  the  three  sets  of  criteria  for 
individual  years  during  the  3-year 
period  or  the  current  year.  For  example, 
a  hospital  may  meet  the  two  mandatory 
requirements  in  §  412.96(c)(1)  (case-mix 
index)  and  (c)(2)  (number  of  discharges) 
and  the  optional  criterion  in  paragraph 
(c)(3)  (mMlical  staff)  during  the  first 
year.  During  the  second  or  third  year, 
the  hospital  may  meet  the  criteria  under 
§  412.96(bMl)  (rural  location  and 
appropriate  bed  size). 

A  hospital  must  meet  all  of  the 
criteria  within  any  one  of  these  three 
sections  of  the  regulations  in  order  to 
meet  the  retentimi  requirement  for  a 
given  year.  That  is.  it  will  have  to  meet 
all  of  the  criteria  of  §  412.96(b)(l]  or 
§  412.96(b)(2)  or  §  412.96(c).  For 
example,  if  a  hospital  meets  the  case- 
mix  index  standairds  in  §  412.96(c)(1)  in 
years  1  and  3  and  the  number  of 
discharge  standards  in  §  412.96(c)(2)  in 
years  2  and  3,  it  will  not  meet  the 
retention  criteria.  All  of  the  standards 
would  have  to  be  met  in  the  same  year. 

The  requirement  for  triennial  review 
was  originally  added  to  the  regulations 
in  1984.  to  be  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1 . 
1987  (the  end  of  the  first  3  years  of  the 
referral  center  adjustment).  However, 
three  statutory  moratoriums  on  the 
performance  of  the  triennial  reviews 
were  enacted  by  Congress.  The  third  of 
these  moratoriums  expires  at  the  end  of 
cost  reporting  periods  that  began  during 
FY  1994.  (See  the  September  1. 1993 
final  rule  (58  FR  46310)  for  a  detailed 
explanation  of  the  moratorium  and  the 


implementation  of  the  triennial 
reviews.) 

With  the  expiration  of  the  current 
moratorium,  we  will  begin  reviewing 
each  nual  referral  center's  compliance 
with  the  triennial  review  criteria 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1,  1994. 
As  noted  above,  although  rural  referral 
centers  will  no  longer  be  paid  a  higher 
standardized  amount  than  other  rural 
hospitals,  hospitals  approved  as  rural 
referral  centers  continue  to  be  entitled 
to  higher  disproportionate  share 
payments  and  continue  to  receive 
preferential  consideration  before  the 
Medicare  Geographic  Classification 
Review  Board.  Therefore,  we  believe  it 
is  important  that  only  those  hospitals 
that  meet  the  rural  referral  center 
triennial  review  criteria  continue  to  be 
so  classified.  Thus,  effective  with  cost 
reporting  periods  beginning  on  and  after 
Oct<^r  1. 1994,  a  hospital  that  has  been 
classified  as  a  referral  center  for  at  least 
3  years  will  be  subject  to  the  triennial 
review  criteria  as  discussed  below. 

In  accordance  with  §41 2.96(f)(2).  the 
review  process  is  limited  to  the 
hospital's  compliance  during  the  last  3 
years.  Thus,  if  a  hospital  meets  the 
criteria  in  effect  for  at  least  2  of  the  last 
3  years  or  if  it  meets  the  criteria  in  effect 
for  the  current  year  (that  is,  the  criteria 
for  FY  1995  outlined  above  in  this 
section  of  the  preamble),  it  will  retain 
its  status  for  another  3  years.  No 
hospital  is  subject  to  a  review  \mtil  the 
end  of  its  third  full  cost  reporting  period 
as  a  referral  center.  We  have  constructed 
the  following  chart  and  example  to  aid 
hospitals  that  qualify  as  referral  centers 
under  the  criteria  in  §  412.96(c)  in 
projecting  whether  they  will  retain  their 
status  as  a  referral  center. 

Under  §412.96(0.  to  quaUfy  for  a  3- 
year  extension  effective  with  cost 
reporting  periods  beginning  in  FY  1995. 
a  hospital  must  meet  the  criteria  in 
§  412.96(c)  for  FY  1995  or  it  must  meet 
the  criteria  for  2  of  the  last  3  years  as 
follows: 


For  the  cost  reporting  period  tjeginning  during  FY 

Use  hos- 
pital's 
case-mix 
index  for 
FY 

Usettw 
discturges 

for  the 
hospital's 

cost  re- 
porting pe- 
hudt>egirv 
n»ngdunng 
FY 

Use  numerical  stand- 
ards as  put>list)ed  in 
the  Federal  Register 
on 

1994 „ _ „ , 

1992 
1991 
1990 

1992 
1991 
1990 

Septemtser  1,  1993. 
Septenit)er  1,  1992 

1993 „ .: „ 

199? _. .._ ,                :          ; 

August  30,  1991. 

Example:  A  hospital  %vith  a  cost  reporting 
period  begianing  July  1  qualified  as  a  referral 


center  effective  July  1. 1992.  The  hospital  has 
fewer  than  275  beds.  Its  3 -year  status  as  a 


referral  center  is  protected  through  June  .1U. 
1995  (the  end  of  its  cost  reporting  period 
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beginning  July  1,  1994).  To  determine  if  the 
hospital  should  retain  its  status  as  a  referral 
center  for  an  additional  3-year  period,  we 
will  review  its  compliance  with  the 
'  applicable  criteria  for  its  cost  reporting 
periods  beginning  July  1, 1992,  July  1, 1993, 
and  July  1, 1994.  The  hospital  must  meet  the 
criteria  in  effect  either  for  its  cost  reporting 
period  beginning  July  1, 1995,or  for  two  out 
of  the  three  past  periods.  For  example,  to  be 
found  to  have  met  the  criteria  at  §  412.96(c) 
for  its  cost  reporting  period  beginning  July  1. 
1993,  the  hospital's  case-mix  index  value 
during  FY  1991  must  have  equaled  or 
exceeded  the  lower  of  the  national  or  the 
appropriate  regional  standard  as  published  in 
the  September  1, 1992  final  rule.  The 
hospital's  total  number  of  discharges  during 
its  cost  reporting  year  beginning  July  1, 1991. 
must  have  equaled  or  exceeded  5.000  or  the 
regional  standard  as  published  in  the 
September  1, 1992  final  rule. 

For  those  hospitals  that  seek  to  retain 
referral  center  status  by  meeting  the  criteria 
of  §412.96(b)(l)(i)  and  (ii)  (that  is.  rural 
location  and  at  least  275  beds),  we  will  look 
at  the  number  of  beds  shown  for  indirect 
medical  education  purposes  (as  defined  at 
§  412.105(b))  on  the  hospital's  cost  report  for 
the  appropriate  year.  We  will  consider  only 
fijll  cost  reporting  periods  when  determining 
a  hospital's  status  under  §412.96(b)(l)(ii). 
This  definition  varies  from  the  number  of 
beds  criterion  used  to  determine  a  hospital's 
initial  status  as  a  referral  center  t>ecause  we 
believe  it  is  important  for  a  hospital  to 
demonstrate  that  it  has  maintained  at  least 
275  beds  throughout  its  entire  cost  reporting 
period,  not  just  for  a  particular  portion  of  the 
year. 

We  received  no  comments  on  the 
rural  referral  center  policies;  therefore, 
they  are  adopted  as  proposed. 

F.  Determination  of  Number  of  Beds  in 
Determining  the  Indirect  Medical 
Education  Adjustment  (§  412.105) 

Section  1886(d)(5)(B)  of  the  Act 
provides  that  prospective  payment  _ 
hospitals  that  have  residents  in  an 
approved  graduate  medical  education 
program  receive  an  additional  payment 
to  reflect  the  higher  indirect  operating 
costs  associated  with  graduate  medical 
education.  The  regulations  regarding  the 
calculation  of  this  additional  payment, 
known  as  the  indirect  medical 
education  (IME)  adjustment,  are  at 
§  412.105.  The  additional  payment  is 
calculated  by  multiplying  a  hospital's 
DRG  revenue  (including  outlier 
payments)  by  the  applicable  IME 
adjustment  factor.  'The  adjustment  factor 
is  calculated  by  using  a  hospital's  ratio 
of  residents-to-beds  in  the  formula  set 
forth  at  section  1886(d)(5)(B)(ii)  of  the 
Act. 

Section  412.105(b)  states  that  the 
number  of  beds  used  in  the  resident-to- 
bed  ratio  Is  calculated  by  dividing  the 
number  of  days  during  the  cost 
reporting  period  into  "the  number  of 


available  bed  days  during  the  cost 
reporting  period,  not  including  beds 
assigned  to  newborns,  custodial  care, 
and  excluded  distinct  part  hospital 
units.  .  .  ."  Since  we  added  this 
language  to  the  regulations  in  the 
September  3, 1985  final  rule  (50  FR 
35679  and  35690),  there  has  been  some 
confusion  over  whether  this  definition 
includes  or  excludes  bed  days 
attributable  to  neonatal  intensive  care 
imits.  This  confusion  has  resulted  in 
some  hospitals  contesting  their  fiscal 
intermediaries'  inclusion  of  neonatal 
intensive  care  beds  in  the  hospitals'     ' 
count  of  available  beds. 

Prior  to  the  adoption  of  §  412.105(b), 
the  definition  of  available  beds  was  at 
section  2510. 5A  of  the  Provider 
Reimbursement  Manual — Part  1,  which 
was  originally  used  to  establish  bed-size 
categories  for  purposes  of  applying  the 
cost  limits  under  section  1861(v)(l)(A) 
of  the  Act.  That  definition  excluded 
newborn  beds  but  specifically  included 
beds  in  intensive  care  units,  coronary 
care  units,  and  other  special  care 
inpatient  hospital  units.  The  exclusion 
of  newborn  beds  was  consistent  with 
the  exclusion  of  newborn  days  and  costs 
from  the  determination  of  Medicare's 
share  of  allowable  routine  service  costs 
(see  section  2202.11B  of  the  Manual).  If 
a  neonatal  unit  qualifies  as  an  intensive 
care  unit,  however,  the  costs  of  that  unit 
are  included  in  determining  Medicare's 
costs  (see  section  2202.7.II.B  of  the 
Manual).  Correspondingly,  the  days  in  a 
neonatal  unit  that  qualifies  as  an 
intensive  care  unit  are  counted  as 
intensive  care  type  days  rather  than 
nursery  days  (see  section  2202.7.II.A  of 
the  Manual).  Finally,  section  2510. 5A  of 
the  Manual  clearly  indicates  that 
intensive  care  unit  beds  and  special  care 
unit  beds  are  included  in  a  hospital's 
bed  complement. 

In  the  September  3,  1985  final  rule, 
we  added  the  definition  of  available 
beds  to  the  regulations  governing  the 
IME  adjustment  (then  §  412.118(b)).  The 
expressed  purpose  for  the  change  was  to 
stop  coimting  beds  "based  upon  the 
total  number  of  beds  available  on  the 
first  day  of  the  pertinent  cost  reporting 
period"  and  to  begin  counting  based  on 
"the  number  of  available  bed  days 
(excluding  beds  assigned  to  newborns, 
custodial  beds,  and  beds  in  excluded 
units)  during  the  current  cost  reporting 
period  divided  by  the  number  of  days  in 
the  cost  reporting  period"  (50  FR 
35679).  We  did  not  change  the 
definition  of  available  beds.  Our  current 
position  regarding  the  treatment  of  these 
beds  is  unchanged  ftt)m  the  time  when 
the  cost  limits  established  under  section 
1861(v)(l)(A)  of  the  Act  were  in  effect 
and  is  consistent  with  the  way  we  treat 


beds  in  oitier  hospital  areas.  That  is,  if 
the  bed  days  and  costs  are  allowable  in 
the  calculation  of  Medicare's  share  of 
inpatient  costs,  the  beds  within  that  unit 
are  included  as  well. 

Some  hospitals  have  asserted  that 
when  we  excluded  beds  assigned  to 
newborns,  we  changed  our  treatment  of 
neonatal  intensive  care  unit  beds. 
However,  we  note  that  the  term 
"newborn"  has  historically  been  used 
synonymously  with  nursery.  Perhaps 
the  clearest  illustration  of  this  is  the 
definition  of  a  "newborn  inpatient  day" 
as  a  day  that  "an  infant  occupies  a 
newborn  bed  in  the  nursery"  (see 
section  2815  of  the  Provider 
Reimbursement  Manual— Part  2).  This 
definition  dates  back  to  at  least  1975.  If 
§  412.105(b)  was  indeed  meant  to 
change  our  established  policy,  we 
would  have  referenced  that  intent  at  the 
time.  This  would  have  been  necessary 
since  neonatal  intensive  care  costs  and 
days  were  still  included  in  the 
calculation  of  Medicare's  costs. 

Finally,  in  August  1988.  we  issued 
Provider  Reimbursement  Manual 
Transmittal  No.  345,  revising  section 
2405. 3G  of  the  Manual,  which  provides 
implementing  instructions  for  the  IME 
adjustment.  As  part  of  this  revision,  the 
definition  of  the  number  of  beds  was 
clarified  to  specifically  exclude  beds 
"...  assigned  to  newborns  which  are 
not  in  intensive  care  areas. ..."  Those 
who  argue  that  §  412.105(b)  excludes 
neonatal  intensive  care  unit  beds  from 
the  hospital  bed  count  also  argue  that 
this  Manual  issuance  is  contradictory  to 
the  regulations. 

In  order  to  clarify  our  policy,  we 
proposed  to  revise  the  regulations  at 
§  412.105(b)  to  exclude  specifically  only 
beds  assigned  to  newborns  in  the 
nursery.  Thus,  neonatal  intensive  care 
beds  would  not  be  excluded  from  the 
bed  count.  We  stressed  that  this  does 
not  represent  a  policy  change  in  our  bed 
coimting  rules,  but  rather  a 
reaffirmation  of  our  longstanding 
position.  Revising  the  wording  of  the 
regulations  should  alleviate  any  future 
misunderstandings,  as  well  as  clarify 
our  position  regarding  previous 
application  of  this  policy,  both  before 
and  since  the  original  publication  of  our 
bed  counting  regulations  now  specified 
at§412.105(b). 

We  also  proposed  to  make  a  technical 
change  to  §412. 105(d)(1)  to  correct  a 
reference. 

Comment:\Ve  received  several 
comments  in  opposition  to  our 
proposed  clarification.  One  commenter 
stated  that  this  was  a  policy  change 
requiring  public  comment  that  cannot 
be  applied  retroactively.  Other 
commenters  claimed  that  since 
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Medicare  has  little  or  no  utilization  in 
these  areas,  all  of  the  beds  should  be 
excluded  from  tbe  available  bed  count. 
One  commenter  stated  that  including 
these  beds  in  the  hospital  bed  size 
determination  was  incongruous  with  the 
detenninatioa  of  Medicare  allowable 
costs. 

Respoase:  As  explained  in  the 
proposed  rule  and  repeated  above,  we 
are  only  clarif\ing  our  longstanding 
policy  position  regarding  neonatal 
intensive  care  beds  and  are  not  making 
a  change  in  policy.  We  note  that  the 
United  States  Court  of  Appeals  for  the 
Eighth  Circuit  recently  upheld  this  long- 
standing policy  Sj'oux  Valley  Hospital  v. 
Shalala.  No.  93-3741SD  (8th  Cir.  July 
20. 1994). 

We  disagree  with  the  position  that 
neonatal  intensive  care  beds  should  be 
excluded  based  on  the  degree  of 
Medicare  utilization.  Rather,  we  believe 
it  is  appropriate  to  include  these  beds 
because  the  costs  and  days  of  these  beds 
are  recognized  in  the  determination  of 
Medicare  costs  (nursery  costs  and  days, 
on  the  other  hand,  are  excluded  from 
this  determiiution).  We  also  note  that 
time  spent  by  residents  working  in  these 
areas  is  included  in  the  resident-to-bed 
ratio  calculation,  irrespective  of 
Medicare  utiUzation. 

Comment:  Another  commenter 
elaborated  on  the  definition  of  a 
newborn,  pointing  out  that  Dorand's 
Illustrated  Medical  Dictionary,  27th  Ed., 
makes  no  distinction  with  regard  to  the 
physical  status  of  newborn  infants, 
describing  them  only  as  "a  recently  bom 
infant."  This  commenter  then  contends 
that  the  term  "newborn"  in  §  412.105(b) 
includes  infants  regardless  of  whether 
they  are  in  an  intensive  care  imit.  The 
commenter  goes  on  to  state  that  by 
including  neonatal  intensive  care  unit 
beds,  we  are  placing  an  undue  burden 
on  these  facilities. 

Response:  Our  policy  to  include  the 
costs,  days,  and  beds  of  neonatal 
intensive  care  imits  has  been  in  place 
since  prior  to  the  prospective  payment 
system  and  has  been  the  subject  of 
considerable  attention.  We  beheve  we 
have  a  responsihiUty  to  apply  this 
policy  consistently  over  time  and  across 
providers.  Excluding  these  beds  from 
the  determination  of  bed  size  would 
have  an  adverse  impact  on  some 
hospitals.  Several  other  prospective 
payment  system  special  adjustments  are 
based  on  bed  size;  for  example, 
thresholds  and  adjustments  for  tbe 
disproportionate  share  (DSH) 
adjustment  for  urban  hospitals  with  100 
or  more  beds.  If  we  no  longer 
considered  neonatal  intensive  care  beds 
in  determining  bed  size.  DSH 
adjustments  (o  some  hospitals  would  be 


sharply  reduced.  To  prevent  any  future 
confusion  about  the  term  "newborn"  in 
§  412.10S(b).  WB  are  revising  the 
proposed  language  to  reference  "nursery 
beds." 

We  reiterate  that  our  pohcy  is 
unchanged  and  that  we  are  merely 
clarifying  the  regulations  at 
§  412.105(b).  We  are  adopting  the 
proposed  change  with  technical 
revisions. 

G.  Disproportionate  Share  Adjustment 
(§412.106) 

Section  1886(d)(5)(F)  of  the  Act 
provides  for  additional  Medicare 
payments  for  hospitals  that  serve  a 
disproportionate  share  of  low  income 
patients.  Section  1886(d)(5)(F)(vii)  of 
the  Act,  as  added  by  section 
6003(cKl){B)  of  Public  Law  101-239 
and  amended  by  section  4002(b)(1)  of 
Public  Law  101-508.  specifies  the 
formula  for  determining  the 
disproportionate  share  adjustment 
percentage  for  hospitals  that  are  located 
in  an  urban  area  and  have  100  or  more 
beds,  or  are  located  in  a  rural  area  and 
have  500  or  more  beds.  The  statute 
est^ltshes  different  payment  formulas 
for  diSerent  years,  including  a  change  in 
the  formula  fox  discharges  occiuring  on 
or  after  October  1,  1994. 

Regulations  concerning  the  Medicare 
disproportionate  share  adjustment  are 
set  forth  at  §  412.106.  Under 
§  412.106lc)(l)(i).  a  hospital  that  is 
located  in  an  urban  area  and  has  100  or 
more  beds,  or  is  located  in  a  rural  area 
and  has  500  or  more  beds,  must  have  a 
"disproportionate  patient  percentage"  of 
at  least  15  percent  to  qualify  for  a 
disproportionate  share  payment 
adjustment.  Section  412.106(d)(2)  sets 
forth  the  formulas  for  determining  the 
disproportionate  payment  adjustment 
factors  applicable  to  these  two  groups  of 
hospitals. 

In  the  proposed  rule,  we  did  not 
propose  changes  to  any  part  of 
§  412.106.  However,  we  wish  to  ensure 
that  hospitals  are  aware  of  the  revised 
payment  formulas  that  will  take  effect  in 
FY  1995  pursuant  to  the  statute. 
Specifically,  for  discharges  occurring  on 
or  after  October  1.  1994,  any  such 
hospital  with  a  disproportionate  share 
patient  percentage  greater  than  20.2 
percent  will  receive  a  disproportionate 
share  adjustment  equal  to  5.88  percent 
plus  82.5  percent  of  the  difference 
between  20.2  percent  and  the  hospital's 
disproportionate  share  patient 
percentage. 


H.  Changes  Affecting  Essential  Access 
Community  Hospitals  (EACHs)  and 
Rural  Primary  Care  Hospitals  (RPCHs) 
(§§412.109.  485.602,  485.635.  and 
489.102) 

On  May  26, 1993,  we  published  a 
final  rule  to  implement  ftie  EACH 
program  (58  FR  30630).  The  rule  set 
forth  the  requirements  for  designating 
certain  hospitals  as  EACHs  or  RPCHs. 
the  conditions  that  an  RPCH  must  meet 
to  participate  in  Medicare,  and  the  rules 
for  Medicare  payment  for  services 
furnished  by  EACHs  and  RPCHs.  The 
final  rule  implemented  section  1820  of 
the  Act,  as  added  by  sections  6003(g) 
and  6116(b)(2)  of  Public  Law  101-239 
and  revised  by  section  4006(d]  of  Public 
Law  101-508.  The  amendments  were 
intended  to  promote  regional ization  of 
rural  health  services  in  grant  States, 
improve  access  to  hospital  and  other 
health  services  for  rural  residents,  and 
enhaiM»  the  provision  of  emergency  and 
other  transportation  services  related  to 
health  care. 

Since  the  publication  of  that  rule,  we 
have  identified  several  necessary 
additions  to  the  EACH/RPCH 
provisions.  First,  to  provide  for  orderly 
review  and  adjudication  of 
disagreements  about  whether  a  facility's 
designation  has  been  terminated 
properly,  we  proposed  to  specify  under  - 
new  §  412.109(e)  that  a  determination 
by  HCFA  that  a  hospital  does  not  meet 
.  the  criteria  for  EACH  designation,  or 
that  a  hospital's  EACH  designation 
should  be  terminated,  is  subject  to 
review  under  42  CFR  part  405,  subpart 
R. 

We  also  proposed  several  clarifying 
changes  to  the  definition  of  "direct 
services"  at  §  483.602,  as  well  as 
clarifying  references  in  §  485.635.  the 
condition  of  participation  on  provision 
of  services.  These  revisions  merely 
would  restate  more  clearly  our  existing 
poUcies  under  which  the  services  listed 
in  §  485.635(b)  ("direct  services")  must 
be  furnished  by  employed  staff,  not 
under  agreements  or  arrangements. 

In  addition,  we  proposed  to  revise  the 
range  of  laboratory  services  that  an 
RPCH  must  furnish  as  direct  services.  In 
a  final  rule  w^ith  conmient  period 
published  on  I>eoember  2. 1993  (58  PR 
63533).  we  revised  the  RHC  regulations 
at  §491.9  to  eliminate,  as  required 
direct  services,  tests  not  classified  as 
waived  under  the  Clinical  Laboratories 
Improvement  Act  of  1988  (CLIA).  (See 
42  CFR  493.15.)  We  made  these  changes 
in  the  RHC  regulations  because  the 
CLIA  program  introduced  participation 
requirements  that  may  cause  some  RHCs 
to  withdraw  from  the  program,  creating 
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a  shortage  of  available  medical  care  in 
some  areas. 

Because  RPCHs  typically  are  located 
in  nual  areas  .similar  to  those  served  by 
RHCs  and  serve  similar  patient 
populations,  and  because  the  RPCH 
designation  criteria  in  section 
ia20(f)(l)(H)  of  the  Act  state  that  RPCHs 
must  meet  the  requirement  for  direct 
provision  of  routine  diagnostic  services 
in  the  statutory  definition  of  "rural 
health  cUnic,"  we  believe  it  is 
appropriate  to  impose  the  same 
requirements  in  both  settings.  Therefore, 
we  proposed  to  revise  the  RPCH 
regulations  at  §  485.635  to  require  the 
RHCs  to  provide  directly  the  following 
laboratory  services: 

(1)  Chemical  examination  of  urine  by 
stick  or  tablet  method  or  both  (including 
urine  ketones); 

(2)  Hemoglobin  or  hematocrit; 

(3)  Blood  glucose; 

(4)  Examination  of  stool  specimens  for 
occult  blood; 

(5)  Pregnancy  tests;  and 

(6)  Primary  culturing  for  transmittal  to 
a  certified  laboratory. 

We  noted  that  this  change  would  not 
prevent  any  RPCH  from  providing  tests 
that  are  not  fisted  in  §  485.635(b)(2).  An 
RPCH  is  free  to  choose  a  higher  level 
CLIA  certification  than  the  certificate  of 
waiver  if  it  wishes  to  provide  tests  of  a 
higher  complexity  and  to  comply  with 
all  CLIA  requirements. 

The  current  regulations  do  not  set  out 
a  clear  and  consistent  position  on  the 
applicabifity  of  the  advaiK:e  directives 
requirement.  Under  the  regulations  in 
§  485.645(b)(1),  swing-bed  RPCHs  are 
required  to  meet  a  number  of  skilled 
nursing  facihty  (SNF)  requiren>ehts, 
including  §  483.10(b)(4).  That  regulation 
requires  that  the  patient  be  given  the 
right  to  make  an  advance  directive.  (An 
advance  directive  is  a  written 
instruction,  such  as  a  fiving  will  or  a 
durable  power  of  attorney  for  health 
care,  that  deals  with  the  provision  of 
health  care  when  the  individual  is 
incapacitated.  See  Subpart  I  of  42  CFR 
Part  489.)  Thus,  the  regulations  apply 
the  advance  directives  requirement  to 
RPCH  inpatients  receiving  a  SNF  level 
of  care  in  swing  beds,  but  not  to 
inpatients  receiving  RPCH  care. 

We  believe  the  RPCH  benefit  could  be 
administered  more  simply  and  equitably 
if  both  hospitals  and  RPCHs  were 
required  to  comply  with  the  same 
advance  directives  requirement.  As 
explained  in  the  preamble  to  the  May 
26,  1993  final  rule  on  EACHs  (58  FR 
30635-30636).  as  authorized  by  section 
1861(e)  of  the  Act,  we  have  read  the 
word  "hospital"  to  include  RPCHs 
where  the  context  appears  to  support 
such  a  reading.  We  believe  the  context 


of  section  1866(a)(l)(Q)  of  the  Act 
would  support  this  reading,  since  many 
patients  are  likely  to  seek  RPCH  care  as 
an  alternative  to  treatment  in  a  hospital 
or  SNF,  and  many  RPCHs  will  accept 
patients  who  are  at  risk  of  the  kind  of 
incapacitating  condition  addressed  by 
an  advance  directi^i-e.  Thus,  we 
proposed  to  revise  the  regulations  at 
§  489.102  to  provide  for  more  consistent 
application  of  the  advance  directive 
requirement,  by  specifying  that  it  will 
apply  to  RPCHs  on  the  same  basis  as  to 
hospitals. 

We  believe  this  approach  is  simpler  to 
administer  and  expands  beneficiary 
rights.  Moreover,  since  all  prospective 
RPCHs  must  be  (or  have  been)  hospitals 
and  have  been  required  to  meet  the 
advance  directive  requirement,  there 
should  not  be  any  added  burden. 

In  response  to  our  proposal  to  provide 
for  appeals  of  EACH  designation 
decisions  under  42  CFR  Part  405, 
Subpart  R,  we  received  one  comment. 
Comment:  A  commenter  indicated 
that  the  proposed  regulations  are  not 
clear  with  respect  to  when  the  180-day 
time  period  for  fifing  appeals  of  a  HCFA 
determination  on  a  hospital's  EACH 
status  begins.  The  conmienter 
recommended  that  the  regulations  be 
revised  to  state  whether  the  time  period 
begins  on  the  date  of  notice  to  the 
hospital  of  the  determination,  or  on  the 
_  date  of  the  Notice  of  Program 
Reimbursement  (NPR)  that  reflects  the 
determination. 

Response:  The  regulations  at 
§405.1801,  concerning  provider 
reimbursement  determinations  and 
appeals,  define  an  "intermediary 
determination"  as  "a  determination  of 
the  amount  of  total  reimbursement  due 
the  provider  pursuant  to  §  405.1803 
following  the  close  of  the  provider's  cost 
reporting  period  •  *  *."  Section 
405.1811(a)  states  that  a  provider  that 
has  received  a  NPR  may  request  an 
intermediary  hearing  if  the  amount  in 
controversy  exceeds  a  specified  level 
and  the  request  is  in  writing  and  is  filed 
with  the  intermediary  within  180 
calendar  days  after  the  date  of  the 
notice.  In  addition,  the  regulations  at 
§  405.1841(a)(1)  allowing  Provider 
Reimbursemenf  Review  Board  (PRRB) 
hearings  provide  a  similar  time  frame 
for  filing  appeals  for  Board  hearings. 

We  beheve  it  is  appropriate  to  i&ake 
appeals  of  determinations  affecting 
EACH  status  subject  to  the  same  time 
limitations  as  other  determinations 
affecting  the  amount  of  payment  due 
providers.  Thus,  a  determination  that  a 
hospital  does  not  qualify  (or  no  longer 
qualifies)  as  an  EACH  will  be 
considered  to  be  made  on  the  date  of  the 


NPR  that  reflects  the  non-EACH  status 
of  the  hospital. 

To  clarify  this  point,  we  have  revised 
§  412.109(e)  to  state  that  a  determination 
by  HCFA  on  the  EACH  stahis  of  a 
hospital  for  a  cost  reporting  period  is 
considered  to  be  an  intermediary 
determination  subject  to  review  under 
42  CFR  Part  405,  subpart  R,  including 
the  time  limits  for  filing  requests  for 
hearings  as  specified  in  §§  405.1811(a) 
and405.1&41(a)(l)and(b). 

We  received  no  comments  on  the 
other  changes  described  above. 
Therefore,  we  are  adopting  those 
changes  as  proposed. 

/.  Clarification  of  Payment  to  RRC/ 
EACH  Hospitals 

In  the  preamble  to  the  proposed  rule, 
we  stated  that  we  wish  to  clarify  a 
response  in  the  EACH  final  rule  of  May 
26,  1993  (58  FR  30639-30640), 
regarding  the  effect  on  a  rural  referral 
center's  (RRC)  payment  rate  should  it 
elect  to  become  an  EACH.  An  RRC  that 
elects  to  become  an  EACH  is  considered 
to  have  dual  classification;  that  is,  it  is 
classified  as  an  RRC/EACH.  Since 
section  1886(d)(5)(D)(iiiKIII)  of  the  Act 
specifies  that  an  EACH  is  to  be  treated 
as  an  sole  community  hospital  (SCH),  in 
determining  which  of  the  three  payment 
rates  will  yield  the  highest  aggregate 
pa^Tnent.  we  will  use  the  "other" 
standardized  amount  in  determining  the 
Federal  payment  rate  for  discharges 
occurring  on  or  after  October  1. 1984. 
(As  discussed  above,  as  of  that  date,  the 
other  urban  and  rural  payment  rates  will 
be  the  same.)  For  discharges  occurring 
before  October  1 ,  1994,  the  Federal 
payment  rate  is  based  on  the  "other 
urban"  payment  rate. 

Thus,  an  RRC  that  elects  to  become  an 
EACH  is  paid  based  on  whichever  of  the 
following  rates  yields  the  greatest 
aggregate  payment  for  the  cost  reporting 
period: 

•  The  national  Federal  rate  appUcable 
to  the  hospital  (that  is.  other  urban 
before  October  1, 1994  and  "other"  on 
or  after  that  date); 

•  The  updated  hospital-specific  rate 
using  FY  1982  cost  per  discharge;  or 

•  The  updated  hospital-specific  rate 
using  the  FY  1987  cost  per  discharge. 

We  did  not  propose  to  revise  any 
regulations  in  connection  with  this 
clarification,  and  no  comments  on  the 
clarification  were  received. 

/.  Direct  Graduate  Medical  Education 
Payment  (§413.86) 

1.  Definition  of  Initial  Residency  Period 

Section  1886(h)(4)  of  the  Act  bases 
payment  for  direct  graduate  medical 
education  (GME)  costs  on  the  bo^ital's 
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number  of  full-time  equivalent  (Fit) 
residents  multiplied  by  a  hospital- 
specific  adjusted  base  year  per  resident 
amount.  The  number  of  FTE  residents  is 
determined  by  applying  a  weighting 
factor  to  each  FTE  resident.  A  resident 
in  an  initial  residency  period  is 
weighted  as  1.0  FTE.  Residents  in 
approved  training  programs  that  are 
beyond  their  initial  residency  period  are 
required  by  law  to  be  counted  as  .50 
FTE.  The  initial  residency  period  is 
defined  at  §  413.86(g)(1).  as  the 
minimum  number  of  years  of  formal 
training  necessary  to  satisfy  the 
requirements  for  initial  board  ehgibility 
in  the  particular  specialty  plus  1  year, 
not  to  exceed  5  years. 

Section  13563(b)  of  PubUc  Law  103- 
66  amended  section  1886(h)(5)(F)  of  the 
Act  by  deleting  "plus  one  year"  from 
the  statutory  definition  of  initial 
residency  period,  effective  July  1. 1995. 
To  conform  the  regulations  to  the 
statute,  we  proposed  to  revise 
§  413.86(g)(1)  by  specifying  that, 
effective  July  1, 1995,  an  initial 
residency  period  is  defined  as  the 
minimum  number  of  years  required  for 
board  eligibility. 

For  example,  if  a  resident  completed 
a  3-year  internal  medicine  program  and 
then  started  a  cardiology  program  that 
requires  an  additional  2  years  of 
training,  the  resident  would  be  counted 
as  1.0  FTE  for  the  3  years  spent  in 
internal  medicine  and  as  a  .50  for  2 
years  in  the  cardiology  program.  (Prior 
to  Public  Law  103-66.  the  resident 
would  have  been  counted  as  1.0  FTE 
"  during  the  first  year  of  the  cardiology 
residency  program.) 

2.  Part-time  Resident 

Currently,  the  last  sentence  of 
§413.86(fl(l)(ii)  specifies  that,  for 
purposes  of  GME,  "[a]  part-time  resident 
counts  as  a  partial  FTE  based  on  the 
proportion  of  time  worked  as  compared 
to  the  average  time  spent  by  other 
residents  working  in  the  same  specialty 
program." 

The  definition  of  part-time  resident 
for  piu-poses  of  GME  is  consistent  with 
the  definition  of  part-time  resident  for 
purposes  of  IME.  However,  the  language 
in  the  regulations  text  differs  and  this 
difference  has  led  to  some  confusion. 
Therefore,  we  proposed  to  revise  the 
language  at  §  413.86(f)(l)(ii)  to  be 
consistent  with  the  IME  definition 
specified  at  §  412.105(g). 

Comment:  A  commenter  noted  that  in 
making  the  language  for  determining  the 
part-time  status  of  a  resident  for 
purposes  of  GME  payments  consistent 
with  the  IME  language  at  §  412.105(g), 
we  limited  the  determination  to  time 
spent  by  the  intern  or  resident  working 


"in  the  hospital."  Limiting  the 
determination  to  time  spent  in  the 
hospital  is  inconsistent  with  the 
regulation  at  §413.86(f)(iii). 

Response:  It  was  not  our  intent  to 
limit  the  determination  only  to  time 
spent  by  the  intern  or  resident  in  the 
hospital.  Our  intent  was  solely  to  make 
the  language  regarding  the  comparison 
to  the  total  time  necessary  to  fill  a  full 
time  internship  or  residency  slot, 
consistent  for  both  GME  and  IME.  The 
reference  to  time  worked  in  the  hospital 
was  inadvertent.  The  reference  should 
have  been  to  the  allowable  time  the 
resident  worked  in  the  program,  as 
specified  at  §  413.86(f).  Accordingly,  we 
hav^  revised  the  language  at 
§  413.86(0(l)(ii)  as  follows: 

A  part-time  resident  counts  as  a  partial 
FTE  based  on  the  proportion  of  allowable 
time  worked  compared  to  the  total  time 
necessary  to  fill  a  fuil-time  internship  or 
residency  slot. 

We  also  proposed  to  make  a  technical 
change  to  §  412.113(b)(3)  to  correct  a 
reference  to  §  413.86  and  we  are 
adopting  the  proposal  in  this  final  rule. 

K.  Other  Technical  Changes  (§412.232) 

We  are  republishing  provisions  in 
§  412.232(c)  that  were  inadvertently 
deleted  from  the  regulations  text 
published  in  the  Code  of  Federal 
Regulations  (CFR)  due  to  an  error  in 
amendatory  language  in  our  September 
1, 1992  final  rule.  In  order  to  provide 
the  public  with  the  complete  text  of  the 
provisions  of  §  412.232(c),  pending 
publication  of  the  next  edition  of  the 
CFR,  we  are  pubhshing  §  412.232(c)  in 
its  entirety.  , 

V.  Changes  and  Clarifications  to  the 
Prospective  Payment  System  for 
Capital-Related  Costs 

A.  Evaluation  of  Provisions  Relating  to 
Obligated  Capital  for  Hospitals  Subject 
to  Lengthy  Certificate-of-Need  (CON) 
Process  (§  4 12.302(c)(2)) 

Section  412.302(c)(2)  of  the 
regulations  specifies  the  conditions 
under  which  capital  projects  may  be 
treated  as  obligated  capital  for  hospitals 
subject  to  a  lengthy  CON  process.  Under 
this  provision,  a  capital  project  that  is 
subject  to  a  CON  process Thay  qualify  as 
obligated  capital  if  several  conditions 
are  met.  These  conditions  are: 

•  The  hospital  is  required  under  State 
law  to  obtain  prior  approval  of  the 
capital  project  by  a  designated  State  or 
local  planning  authority  in  the  State  in 
which  the  hospital  is  located; 

•  The  hospital  filed  by  December  31, 
1989,  an  initial  application  meeting  the 
requirements  of  the  State  that  includes, 
«t  a  minimum,  a  detailed  description  of 


the  project  and  its  estimated  cost,  and 
had  not  received  approval  or 
disapproval  by  September  30, 1990; 

•  Tne  hospital  expended  the  lesser  of 
$750,000  or  10  percent  of  the  estimated 
project  cost  by  December  31. 1990;  and 

•  The  project  is  completed  and  the 
asset  put  into  use  for  patient  care  on  or 
before  the  earlier  of  September  30, 1996 
or  4  years  fi-om  the  date  CON  approval 
is  received. 

The  purpose  of  allowing  hospitals  in 
CON  states  to  qualify  projects  for 
recognition  as  obligated  capital  under 
these  special  conditions  was  to 
recognize  that  in  situations  where  there 
is  a  lengthy  CON  process,  hospitals  may 
have  deferred  making  the  legal 
commitments  required  under  the 
general  rule  for  recognizing  obligated 
capital  until  the  CON  approval  was 
received.  We  believe  that  such  hospitals 
should  not  be  disadvantaged  if  they 
reasonably  anticipated  the  CON 
approval  process  in  their  capital 
planning  but  were  unable  to  meet  the 
December  31.  1990  cut-off  date  for 
obligated  capital  because  timely 
approval  had  not  been  received.  Our 
intent  was  not  to  afford  more  favorable 
treatment  for  these  hospitals  relative  to 
other  hospitals,  but  rather  to  make  a 
reasonable  and  equitable  allowance  for 
the  impact  a  lengthy  CON  process  may 
have  on  the  ability  of  hospitals  that  have 
already  made  a  substantial  financial 
commitment  to  meet  the  criteria  for 
recognition  of  obligated  capital  costs. 
Thus,  the  intent  was  to  put  these 
hospitals  on  an  even  footing  with  other 
hospitals. 

In  the  interests  of  maintaining  an 
equitable  policy  for  those  hospitals,  we 
proposed  to  change  the  deadline  for 
putting  assets  into  use  for  patient  care 
to  the  later  of  September  30, 1996  or  4 
years  from  the  date  of  CON  approval. 
We  received  two  comments  on  the 
proposal  to  extend  the  deadline  for 
putting  assets  into  use  for  patient  care 
under  the  obligated  capital  provision  to 
the  later  of  September  30,  1996  or  4 
years  from  the  date  of  CON  approval. 
Both  commenters  supported  the 
proposal.  Therefore,  we  are  adopting  as 
final  the  proposed  change  in  the 
deadline,  under  the  special  obligated 
capital  provision  for  CON  states,  for 
putting  assets  into  use  for  patient  care. 

B.  Specific  Adjustment  for  Taxes  to  the 
Capital  Prospective  Payment  System 
Federal  Rate  (§412.312) 

In  our  May  27.  1994  proposed  rule, 
we  discussed  an  adjustment  to  the 
capital  prospective  payment  system  for 
capital-related  ta.xes  (59  FR  27744- 
27746).  We  described  the  background  of 
this  issue,  our  data  collection  efforts  and 


preliminary  results,  approaches  to 
making  a  hospital-specific  tax 
adjustment,  and  the  costs  and  concerns 
we  could  initially  identify  with  making 
such  a  change.  We  noted  that  it  was 
premature  to  make  a  regulations 
proposal  at  that  time  due  to  the 
problematic  nature  of  the  data  currently 
available  on  taxes  and  on  payments  in 
lieu  of  taxes.  We  stated  that  we  would 
seek  ciarifyring  information  on  the  23 
percent  of  jwoprietary  hospitals  not 
reporting  tax  costs  and  the  13  percent  of 
non-proprietary  hospitals  reporting 
taxes  or  payments  in  lieu  of  taxes.  We 
requested  comments  from  the  entire 
hospital  community  on  the  -  - 

appropriateness  of  and  preferred 
methodology  for  any  capital  prospective 
payment  system  adjustinent  for  tax 
costs. 

Based  on  the  comments  we  received 
and  our  analysis  of  the  property  tax 
component  of  capital-related  costs,  we 
agree  that  specific  adjustments  for  tax 
costs  should  be  made,  along  with  a 
corresponding  adjustment  to  the  capital 
prospective  payment  system  Federal 
rate,  at  such  time  that  we  have 
substantially  completed  and  verified 
data  necessary  to  implement  both 
adjustments.  We  intend  to  complete  this 
process  in  time  for  the  FY  1996 
proposed  rule. 

We  concur  with  commenters  that 
maintain  that  capital-related  taxes,  as 
defined  by  Medicare  i^ulations,  may  be 
a  unique  cost  imposed  on  certain 
hospitab  that  are  readily  defined  and 
distinct  from  other  capital-related  costs. 
Therefore,  it  may  be  inequitable  to 
continue  to  include  those  costs  in  the 
Federal  rate  payment  made  to  all 
hospitals,  as  hospitals  move  to  capital 
payments  based  on  100  percent  of  the 
Federal  rate.  We  also  agree  that  a 
payment  adjustment  for  tax  costs  should 
not  be  limited  to  proprietary  hospitals. 
Non-proprietary  hospitals  that  can 
document  costs  that  meet  the  criteria  for 
taxes  as  specified  at  §  413.130(a)(2)  and 
(i)(5)  should  also  be  ehgible  for  such  an 
adjustment.  An  assessment  in  lieu  of 
property  taxes  may  also  quali^fy  as  a 
capital  related  payment  if  the 
assessment  is  based  specificalfy  on  the 
assessed  value  of  the  hospital's  land  or 
depreciable  assets  which  are  used  for 
patient  care.  An  assessment  that  is  made 
on  a  hospital  that  is  not  based  on  the 
value  of  those  assets  would  not  qualify 
as  a  capital  related  payment  in  lieu  of 
taxes  and  would  therefore  not  be  subject 
to  this  adjustment.  We  intend  to 
institute  a  change  in  cost  reporting 
instructions  which  will  restrict  entries 
of  tax  information  on  Worksheet  A-7  to 
capital-related  taxes  that  meet  the 


criteria  for  taxes  as  specified  at 
§  413.130(a)(2)  and  (iM5). 

Although  we  are  committed  to 
implementing  specific  adjustments  for 
capital-related  tax  costs,  we  find  that  we 
are  not  in  a  position  to  make  an 
appropriate  adjustment  in  the  FY  1995 
Federal  rate  to  account  for  the  tax 
adjustment  After  two  additional 
updates  to  the  FY  1992  cost  report  data 
on  the  Hospital  Cost  Report  Information 
System  (HCRIS)  since  the  May  27, 1994 
pHxiposed  rule  discussion,  we  still  lack 
tax  data  fc»  nearly  22  percent  of 
proprietary  hospitals.  Also,  we  have  no 
data  on  the  amount  of  pajonents  in  lieu 
of  taxes  that  could  meet  the  criteria 
specified  above  for  non-proprietary 
hospitals.  Based  on  the  information 
provided  by  our  regional  offices,  it 
appears  that  in  many  instances  hospitals 
have  included  other  costs  (for  example, 
sales  taxes)  as  payments  in  Heu  of  taxes 
that  do  not  qualify  as  capital-related  tax 
costs. 

In  order  to  avoid  making  duplicate 
payments  to  hospitals  that  would 
receive  a  payment  adjustment  for  taxes, 
the  Federal  capital  prospective  payment 
system  rate  must  be  adjusted  to 
adequately  offset  the  total  of  hospital- 
specific  tax  adjustment  payments  that 
will  be  niade  with  implementation  of 
this  initiative.  These  missing  or 
questionable  amounts  are  potentially 
too  significant  to  make  an  accurate 
Federal  rate  adjustment.  Fn  addition,  we 
believe  that  since  nearly  5  j,jt  of  6 
hospitals  will  face  a  Federal  rate 
reduction  without  any  increase  in 
payments,  and  that  the  level  of  the 
Federal  rate  adjustment  may  be  even 
more  substantial  than  our  earlier  data 
indicated  (2  to  3  times  the  0.77  percent 
reduction  to  the  base  capital  rate 
reported  at  59  FR  27745),  every  effort 
must  be  made  to  make  an  accurate 
adjustment  to  the  rate. 

We  beUeve  that  we  ne«*t  to  develop 
the  methodology  and  complete  any  data 
analysis  prior  to  pubHshing  the 
proposed  rule  for  the  FT  1996  capital 
prospective  payment  system  in  order  to 
ensure  that  we  will  be  in  a  position  to 
finahze  an  appropriate  tax  adjustment 
for  FY  1996.  Thus,  solicitation  of  data 
and  comments  on  the  methodology 
must  be  essentially  completed  no  later 
than  December  15. 1994. 

In  order  to  meet  these  objectives,  we 
are  initiating  (through  Medicare 
intermediaries)  data  collection  and 
verification  of  Medicare  capital-related 
tax  costs  incurred  during  a  hospital's 
cost  reporting  period(s),  totalling  12 
months,  beginning  on  or  after  October  1, 
1991,  but  before  October  1.  1992.  In 
ordOT  for  a  hospital  to  be  ehgible  for  a 
hospital-spwcific  tax  pajonent 


adjustment  for  discharges  occurring  on 
and  after  October  1,  1995.  all  tax  costs 
that  meet  the  definition  of  capital- 
related  tax  costs  (including  payments  in 
lieu  of  taxes)  cited  above  along  virith 
supporting  documentation  must  be 
submitted  to  the  intermediaries  no  later 
than  December  15,  1994.  Furthermore, 
payment  eligibility  for  this  adjustment 
to  the  capital  prospective  pwymcnt 
system  rates  may  be  dependent  on 
accurate  data  being  provided  by  the 
hospital  on  Worksheet  A-7  of  the 
hospital's  cost  repwrt  in  all  future  fiscal 
periods.  Medicare  intermediaries  will 
contact  each  hospital  in  writing 
requesting  verification  of  the  amount  of 
and  exact  source  and  basis  for  taxes  or 
payment  in  lieu  of  taxes  reflected  in  the 
hospital's  FY  1992  Form  2552-92, 
Woricsheet  A-7.  Part  III,  column  6.  line 
5,  or  for  submittal  of  that  information  if 
it  was  not  reflected  on  Worksheet  A-7. 

Using  this  verified  data  and  other 
pertinent  FY  1992  cost  report 
information  ftw  each  hospital,  an 
adjustment  to  the  Federal  capital 
prospective  payment  system  rate  for  FY 
1996  removing  taxes  and  payments  in 
lieu  of  taxes,  would  be  developed  along 
the  following  lines:  We  would  propose 
an  adjustment  to  the  Federal  capital 
prospective  payment  system  rate  to 
remove  amounts  for  taxes  and  paj-ments 
in  lieu  of  taxes.  The  adjustment  will  be 
based  on  data  from  cost  reports 
begirming  in  FY  1992.  The  adjustment 
would  reflect  the  allowable  capital- 
related  taxes  from  Worksheet  A-7. 
supplemented  by  Medicare  fiscal 
intermediary  data  as  described  in  the 
previous  paragraph,  and  may  be 
allocated  through  step-down  to 
Medicare  cost  amounts.  The  total 
capital-related  taxes  allocated  to 
Medicare  would  be  subtracted  from  total 
Medicare  capital-related  costs  for  all 
hospitals,  yielding  Medicare  capital- 
related  costs  without  taxes.  An 
adjustment  reflecting  the  ratio  of 
Medicare  capital  costs  without  taxes  to 
total  Medicare  capital-related  costs 
(including  capital-related  taxes)  would 
then  be  apphed  to  the  Federal  capital 
prospective  payment  system  rate.  This 
adjustment  is  necessary  in  order  to 
remove  tax  costs  currently  reflected  in 
the  Federal  capital  prospective  payment 
system  rate. 

With  respect  to  a  hospital-specific  tax 
payment  methodology,  rn'o  approaches 
were  presented  in  general  outline  in  the 
proposed  rule  (59  FR  27745).  In  any 
method  ultimately  selected,  we  would 
use  only  a  hospital's  verified  FY  1992 
tax  cost  data  based  on  the  intermediary 
initiative  described  above.  Hospitals 
(other  than  ne«v'  hospitals)  that  have  no 
taxes  or  payments  in  lieu  of  taxes 


45378    Federal  Register  /  Vol.  59,  No.  169  /  Thursday.  September  1.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday.  September  1.  1994  /  Rules  and  Regulations    45379 


JMI 


vfirified  by  the  intennediary  for  FY  1992 
would  not  receive  an  adjustment  for 
tcixes  in  the  future.  Based  on  the  FY 
1992  tax  data  and  other  pertinent 
information  from  the  hospital's  FY  1992 
cost  report,  a  Medicare  tax  cost  per 
discharge  in  the  FY  1992  base  year 
would  be  established  for  each  eligible 
hospital. 

In  our  May  27. 1994  proposed  rule  (59 
FR  27745)  we  discussed  a  method 
whereby  the  tax  cost  per  discharge 
amount  would  be  calculated  as  part  of 
the  property  tax  factor  (PTF)  approach. 
Under  diat  methodology  we  would 
determine  a  ratio  of  the  FY  1992  base 
year  tax  cost  per  discharge  to  the  base 
year  FY  1992  Federal  capital 
prospective  payment  system  rate.This 
percentage  would  then  be  applied  to  the 
Federal  rate  for  each  eligible  hospital  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1995.  This  percentage 
(or  property  tax  factor  (PTF))  adjustment 
would  be  applied  on  a  discharge  basis 
to  the  Federal  capital  prosp)ective 
payment  system  rate  for  FY  1996  and 
future  years. 

However,  we  no  longer  believe  that 
this  approach  is  desirable.  Since  the 
payments  would  increase  or  decrease  as 
a  function  of  changes  to  the  Federal 
capital  prospective  payment  system 
rate,  the  total  amount  paid  to  hospitals 
eligible  for  this  adjustment  in  FY  1996 
could  differ  substantially  from  FY  1992 
total  Medicare  tax  costs  trended  forward 
to  FY  1996.  This  is  because  some  factors 
affecting  changes  in  the  Federal  rate 
may  not  be  correlated  with  a  change  in 
capital-related  taxes. 

The  second  option  discussed  in  the 
proposed  rule  was  to  apply  a  hospital- 
specific  Medicare  tax  cost  per  discharge 
amount  from  the  FY  1992  base  year  as 
a  direct  add-on  amount  to  each 
discharge  for  eligible  hospitals, 
beginning  October  1, 1995.  Again  any 
hospital  for  which  the  intermediary  has 
not  documented  FY  1992  taxes  or 
payments  in  lieu  of  taxes  (except  for 
new  hospitals)  will  not  receive  a  tax 
add-on  in  future  years.  The  direct  add- 
on approach  has  the  advantages  of 
separating  the  tax  adjustment  from 
changes  in  the  Federal  rate,  thereby 
limiting  the  potential  for  a  divergence  in 
payments  for  taxes  as  compared  to  the 
hospital's  original  tax  experience.  In 
addition,  it  would  improve 
comparability  of  the  Federal  rate 
adjustment  to  the  total  amount  of 
hospital-specific  tax  adjustment 
payments. 

Under  this  approach  each  "hospital's 
FY  1992  Medicare  tax  cost  per  discharge 
would  be  calculated  and  then 
subsequently  updated  by  an  appropriate 
factor  for  periods  after  FY  1996.  We  are 


using  each  hospital's  FY  1992  tax  cost 
per  discharge  as  the  base  year  because 
it  is  the  hospital's  first  cost  reporting 
period  under  capital  prospective 
payment  system  and  is  the  most  recent 
data  available.  Changes  in  tax  policies 
af^er  the  base  period  will  not  be 
recognized.  In  establishing  the  update 
factor  we  would  evaluate  the 
appropriateness  of  applying  an  index 
consistent  with  the  update  index  used 
for  the  Federal  capital  rate. 

In  the  event  that  a  unique  tax  update 
factor  is  necessary,  we  believe  that  one 
possibihty  is  to  use  2  or  3  years  of 
reliable  cost  report  tax  data  from  which 
we  can  calculate  either  a  national  or 
regional  rate  of  change  in  tax  costs. 
However,  any  update  methodology 
would  necessarily  need  to  be  insulated 
from  the  effects  of  arbitrary  actions  by 
taxing  jurisdictions.  Under  this 
methodology  we  would  anticipate 
utilizing  the  applicable  Federal  rate 
update  factor  until  an  alternative  tax 
cost  specific  or  other  appropriate  factor 
is  developed. 

Finally,  we  would  assure  that  new 
hospitals  would  have  the  t)enefit  of  a 
similar  adjustment  in  the  future.  The 
hospital's  first  full  cost  reporting  year's 
tax  amount  could  be  used  to  establish 
its  tax  adjustment  factor.  Timely 
comments  on  this  option  are  sought. 

Again,  we  reiterate  the  importance  of 
hospitals  cooperating  with  their 
servicing  intermediary  in  providing 
capital-related  tax  information  and 
documentation,  and  in  submitting 
specific  comments  on  the  issues  and 
options  discussed  in  this  section  on 
hospital  tax  adjustments  to  the  Federal 
rate  and  capital  prospective  payment 
system  payments.  Submissions  of  tax 
data  must  be  made  to  the  intermediary 
no  later  than  December  15,  1994. 
Comments  must  be  received  by  the  same 
date.  Mail  all  comments  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Bureau  of  Policy 
Development,  Attention:  Tzvi  Hefter, 
Room  1-H-l  ELR,  6325  Security  Blvd., 
Baltimore,  MD  21207-5187. 

Comment:  Comments  were  received 
that  objected  to  any  consideration  of  a 
specific  property  tax  adjustment.  One 
basis  for  the  objection  was  that  many 
hospitals  are  currently  required  to 
provide  certain  levels  of  charity  care  or 
other  specified  services  in  order  to 
maintain  their  tax-exempt  status.  The 
commenters  stated  that  such 
requirements  were  in  effect  the 
equivalent  of  paying  real  estate  and 
personal  property  taxes  which  are  then 
used  by  these  same  tax  jurisdictions  to 
pay  for  the  provision  of  medical  and 
other  services.  Since  we  do  not  provide 


an  adjustment  to  any  Medicate 
payments  in  such  instances,  the 
commenters  believe  that  none  should  be 
considered  for  taxes  paid  by  proprietary 
hospitals  or  any  others. 

Response:  While  we  recognize  that 
charity  care  and  other  payments  in  the 
way  of  services  or  other  charges  are 
being  imposed  on  hospitals  by 
communities  and  this  trend  may  be 
increasing,  we  believe  that  these  costs 
are  of  a  different  nature  than  taxes  paid 
on  the  value  of  land  and  depreciable 
assets  which  form  the  definition  of  taxes 
for  Medicare  program  purposes.  Such 
costs  are,  in  large  part,  operating  costs 
rather  than  capital-related  costs.  It  is 
conceivable  that  these  costs  were 
recognized  in  the  base  year  amounts 
used  to  establish  the  operating 
prospective  payment  systems  rates  and, 
to  some  degree,  are  represented  in  the 
adjustments  (for  example, 
disproportionate  share  adjustment)  to 
those  rates.  These  considerations  (that 
is,  charity  care,  bad  debts,  etc.)  apply  to 
all  hospitals  to  a  greater  or  lesser  extent 
whether  they  are  proprietary  or  non- 
proprietary facilities. 

We  believe  that  due  to  the  special  and 
identifiable  nature  of  capital-related  tax 
costs  used  in  setting  the  Federal  capital 
prospective  payment  system  rate,  we 
should  discontinue  general  distribution 
of  those  specific  costs  to  all  hospitals 
when  only  about  1  in  6  hospitals  are 
subject  to  this  unique  cost.  We  also 
believe  that  the  relationship  of  capital- 
related  tax  costs  to  other  factors  that 
affect  the  number  or  intensity  of  patient 
care  services  that  communities  are 
imposing  on  a  hospital  is  tenuous  at 
best  and,  therefore,  only  the  former 
should  be  treated  separately  in 
developing  Medicare  payment  policies. 

Comment:  We  received  several 
comments  supporting  adjustment  of 
capital  prospective  payment  system  for 
tax  costs  originally  included  in  the 
Federal  rate  determinations.  A 
commenter  expressed  concern  that 
HCFA  was  underestimating  the  impact 
of  the  payment  inequity  arising  from 
failure  to  establish  an  immediate 
property  tax  adjustment.  The 
commenters  recommended  that  HCFA 
exclude  the  cost  of  taxes  from  the 
Federal  capital  prospective  payment 
system  rate  and  report  on,  or  make  an 
immediate  adjustment  for,  taxes  and 
payments  in  lieu  of  taxes  through  a 
hospital-specific  adjustment  to  capital 
prospective  payment  system  payments. 
Two  comments  recommended  using  the 
actual  amount  in  each  hospital's  most 
recently  settled  cost  report  to  make  the 
payment  adjustments,  in  a  manner 
similar  to  wage  index  adjustments  to  " 
prospective  payment  system  payments. 


Only  one  commenter  suggested  using 
the  Property  Tax  Factor  (PTF)  method 
discussed  in  the  proposed  rule  (59  FR 
27745). 

Response:  For  the  reasons  cited  in  the 
previous  response,  we  agree  that 
adjustments  for  capital-related  tax  costs 
should  be  implemented  for  both 
proprietary  and  non-proprietary 
hospitals  at  the  earliest  feasible  time.  As 
explained  in  the  foregoing  discussion,  it 
would  not  be  appropriate  to  attempt 
payment  adjustments  on  the  basis  of  the 
preliminary  and  unaudited  information 
available  at  this  time.  This  adjustment 
could  have  a  significant  redistributional 
effect  on  capital  payments  to  hospitals. 

Equally  important  is  the  fact  that  we 
have  not  resolved  issues  regarding  the 
appropriate  methodology  to  use  in 
providing  for  capital-related  tax  cost 
adjustments.  We  received  differing 
suggestions  in  the  comments  regarding 
which  periods  to  use  to  make  the 
adjustment  and  only  one  comment 
recommended  a  specific  methodology. 
We,  therefore,  believe  it  is  necessary  to 
seek  additional  guidance  from 
interested  and  affected  parties  in  the 
hospital  industry  and  the  public  before 
implementing  an  adjustment. 

We  appreciate  that  in  a  few  instances 
the  burden  on  a  hospital  with  high 
capital-related  tax  costs  may  be 
exacerbated  by  any  delay  in  changing 
the  payment  policy  on  the  treatment  of 
these  tax  costs.  However,  we  maintain 
that  there  is  no  significant  and  general 
adverse  impact  on  proprietary  or  other 
hospitals.  The  capital  prospective 
payment  system  transition  methodology 
for  payments  is  based,  in  large  measure, 
on  the  actual  historical  capital  cost 
components  and  levels  experienced  by 
hospitals  before  capital  prospective 
payment  system  implementation  in  FY 
1992.  Therefore,  we  believe  the 
rationale  discussed  in  the  proposed  rule 
(59  FR  27745)  for  delaying  the 
implementation  of  any  adjustment 
continues  to  be  appropriate  in  spite  of 
the  conunenter's  assertions  that  tax 
costs  are  assumed  to  have  increased  an 
average  of  10  percent  since  FY  1991  or 
the  commenter's  use  of  one  extreme 
hypothetical  case. 

More  than  75  percent  of  affected 
hospitals  are  receiving  capital 
prospective  payment  system  payments 
on  the  basis  of  either  the  hold-harmless 
or  the  fully  prospective  methodology 
less  than  half-way  through  the  transition 
period.  Accordingly,  the  payments  they 
are  receiving  are  still  substantially  based 
on  their  hospital-specific  pre- 
transitional  cost  experience,  which 
includes  taxes. 

Comment:  A  commenter  objected  to 
the  discussion  in  the  proposed  rule  (59 


FR  27744-27746)  where  we  stated  that 
we  believed  it  was  premature  to  develop 
a  proposal  for  a  property  tax  adjustment 
due  to  current  data  limitations 
including  non-reporting  by  hospitals, 
the  status  of  payinents  in  lieu  of  taxes 
and  the  preliminary  nature  of  the  data 
contained  in  the  Hospital  Cost  Report 
System  (HCRIS). 

Response:  The  importance  ascribed  to' 
adequate  data  is  addressed  in  the 
preceding  response.  We  would  also  like 
to  point  out  that  regardless  of  the 
reasons  that  hospitals  do  not  report 
properly  on  matters  that  directly  impact 
on  their  payment  status,  fiscal 
intermediaries  must  perform  a 
substantial  amount  of  work  to  obtain 
and  verify  the  necessary  tax  data  to 
implement  a  property  tax  adjustment. 
We  do  not  believe  that  reliable  changes 
can  be  made  when  20  to  25  percent  of 
the  basic  information  is  missing. 

With  respect*to  alleged  problems  in 
reporting  of  tax  information  due  to 
problems  with  the  instructions  for 
completing  Worksheet  A-7  of  the  cost 
report  (Form  HCFA  2552-92).  we 
believe  that  the  assertion  that  it  is 
impossible  to  report  taxes  properly  is 
not  supported  by  the  fact  that  over  77 
percent  of  proprietary  hospitals  and 
over  13  percent  of  non-proprietary 
hospitals  were  able  to  complete  the 
information  and  pass  the 
comprehensive  cost  report  submission 
editing  program  required  for  submission 
and  entry  into  HCRIS.  We  will, 
however,  examine  the  specific  technical 
comments  provided  on  the  cost  report 
procedures  to  determine  whether 
further  refinement  of  the  form  or 
instructions  for  its  completion*are 
needed. 

Comment:  A  commenter  addressed 
our  concern  with  the  potential 
divergence  of  the  payments  that  would 
be  made  under  a  percentage  adjustment 
methodology  from  the  actual  ratio  of  tax 
costs  to  Medicare  inpatient  costs     ' 
originally  used  to  establish  the  property 
tax  factor  adjustment.  The  commenter 
suggested  that  the  PTF  approach  should 
be  implemented  regardless  of  our 
concern.  The  commenter  suggested  that 
when  and  if  data  becomes  available  that 
conclusively  showed  that  taxes  do  not 
vary  consistent  with  other  capital- 
related  costs,  another  methodology 
could  be  developed. 

Response:  We  concur  with  the 
commenter's  assumption  that  several 
jears^af  cost  report  tax  data  will  be 
needed  to  analyze  and  determine 
whether  changes  in  taxes  and  other 
capital  costs  are  sufficiently  consistent 
for  updating  purposes.  However,  we  do 
not  believe  that  a  parallel  function 
-  between  the  cost  of  taxes  and  other 


capital-related  costs,  which  would  only 
address  the  need  for  a  separate  update 
factor,  should  impact  on  our  decision  as 
to  which  payment  methodologv  should 
be  adopted.  Our  specific  concerns  with 
the  PTF  methodology  were  discussed 
previously.  Arbitrarily  selecting  the  PTF 
method  does  not  satisfactorily  address 
our  concerns. 

C.  Revision  of  Provision  Relating  to 
Exceptions  Payment  (§412.348) 

Section  412.348  provides  that,  during 
the  transition  period,  a  hospital  may 
receive  additional  payment  under  an 
exceptions  process  when  its  regular 
payments  are  less  than  a  minimum 
percentage,  established  by  class  of 
hospital,  of  the  hospital's  reasonable 
capital-related  costs.  The  amount  of  iho 
exceptions  pajTnent  is  the  difference 
between  the  hospital's  minimum 
payment  level  and  the  payments  the 
hospital  would  receive  under  the  capital 
prospective  payment  system  in  the 
absence  of  an  exceptions  payment.  The 
comparison  is  made  on  a  cumulative 
basis  for  all  cost  reporting  periods 
during  which  the  hospital  is  subject  to 
the  capital  prospective  pavment 
transition  rules. 

Under  current  §  412.348(b)(1).  the 
minimum  payment  percentages  by  clas> 
of  hospitals  for  FY  1995  are; 

•  For  sole  community  hospitals.  90 
percent; 

•  For  urban  hospitals  with  at  least 
100  beds  that  have  a  disproportionate 
share  patient  percentage  of  at  least  20  2 
percent  or  that  received  more  than  30 
percent  of  its  net  inpatient  care 
revenues  from  State  or  local 
governments  for  indigent  care.  80 
percent; 

•  For  all  other  hospitals.  "0  percent  of 
the  hospital's  reasonable  inpatient 
capital-related  costs. 

The  current  regulations  also  provide 
that  total  estimated  pajments  under  thr 
exceptions  process  in  a  year  may  not 
exceed  10  percent  of  total  estimated 
capital  prospective  pa\Tnents  (exclusive 
of  hold-harmless  payments  for  old 
capital)  for  the  same  fiscal  year. 
Therefore,  as  we  stated  in  the  August 
30,  1991  final  rule,  we  will  revise  the 
minimum  payment  percentages  during 
any  subsequent  transition  year,  if        .,, 
necessary,  to  ensure  that  exceptions 
paynicnts  do  not  exceed  the  10  percent 
limit.  It  has  not  yet  been  necessary  to 
reduce  the  original  minimum  payment 
percentages  to  meet  the  10  percent  limit. 

In  the  final  rule  for  the  prospective 
payment  system  for  capital-related 
costs,  we  stated  that  we  would  carefully 
monitor  the  impact  of  the  capital 
prospective  payment  system  in  order  to 
determine  whether  "some  type  of 
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permanent  exceptions  process  is 
necessary  and  the  arcumstances  under 
which  additional  payments  would  be 
made  (56  PR  43409)."  Since  the 
pubhcation  of  the  final  rule  for  the 
capital  prospective  payment  system. 
several  commenters  have  urged  us  to 
provide  special  protection  for  hospitals 
that  are  undertaking  major  renovation  or 
replacement  of  aging  facilities  during 
the  decade  of  the  transition.  These 
coinmenters  have  pointed  out  that, 
unlike  hospitals  that  undertook  major 
renovation  or  replacement  during  the 
1980s,  many  hospitals  that  undertake 
capital  replacement  or  renovation 
projects  during  the  transition  do  not 
qualify  for  the  protection  for  old  capital 
or  obligated  capita!  during  the 
transition-  In  addition,  unlike  hospitals 
that  will  undertake  major  capital 
replacement  or  renovation  in  the  decade 
after  the  transition  period,  such 
hospitals  have  not  had  an  opportunity 
to  accrue  capital  prospective  payments 
to  fund  the  projects. 

We  are  aware  of  a  number  of  major 
projects,  scheduled  for  completion  later 
in  the  transition,  that  could  therefore 
not  be  included  as  old  or  obligated 
rapital,  and  that  involve  major 
replacement  or  renovation  of  aging 
facilities.  In  the  design  of  the  capital 
prospective  payment  system,  we  have 
made  every  effort  to  consider  the 
circumstances  of  hospitals  for  whom  the 
transition  to  prospective  payment  poses 
special  difficulties.  We  agree  with  the 
commenters  that  hospitals  that  need  to 
undertake  major  renovation  or 
replacement  projects  during  the 
transition  face  special  difficulties 
merely  because  of  the  timing  of  their 
projects.  We  do  not  believe  that  the 
Medicare  program  should  guarantee  to 
underwrite  every  major  program  of 
replacement  or  renovation  of  capital 
assets.  However,  under  certain 
circumstances  we  believe  that  it  is  fair 
to  provide  special  protection,  through 
the  exceptions  process,  for  hospitals 
that  find  themselves  in  the 
circumstances  cited. 

In  addition  to  the  exceptions 
categories  identified  above,  we  therefore 
proposed  at  §  412.348  to  provide  special 
protection  for  some  hospitals  that  are 
undertaking  major  projects  to  renovate 
or  replace  aging  plant  during  the 
transition  period.  We  proposed  that  this 
special  protection  would  provide  a  70 
percent  minimum  payment  level  for  up 
to  ten  years  beyond  the  transition 
period,  and  would  be  available  only  to 
the  following  classes  of  hospitals: 

•  Sole  community  hospitals  that  have 
.1  i:urrent  ratio  less  than  or  equal  to  1.75 
*  It  the  exception  year; 


•  Urban  hospitals  with  at  least  100 
beds  that  either  have  disproportionate 
share  percentages  of  at  least  20.2 
percent  or  receive  at  least  30  percent  of 
their  revenue  bom  State  or  local  funds 
for  indigent  care,  and  that  have  a 
current  rauo  less  than  or  equal  to  1.75 
in  the  exception  year;  and 

•  Hospitals  with  a  combined 
inpatient  Medicare  and  Medicaid 
utilization  of  at  least  70  percent. 

In  addition,  we  proposed  that  the 
hospital  must  meet  an  age  of  asset  test 
and,  if  applicable,  receive  approval  for 
the  project  from  a  State  or  local 
planning  authority.  If  planning  approval 
is  not  required,  an  urban  hospital  must 
demonstrate  either  that  it  is  in  a 
metropohtan  statistical  area  (MSA)  that 
does  not  have  an  overall  average 
occupancy  rate  less  than  80  percent  or 
that  its  capacity  is  no  more  than  80 
percent  of  its  prior  capacity  (in  terms  of 
bed  size). 

We  proposed  a  two-part  age  of  asset 
test  to  identify  aging  hospitals  that 
imdertake  needed  major  capital 
replacement  or  renovation  projects 
during  the  transition.  The  test  would 
only  consider  changes  in  the  average  age 
of  building  and  fixed  equipment 
(determined  by  the  ratio  of  accumulated 
depreciation  for  building  and  fixed 
equipment  to  current  depreciation  for 
building  and  fixed  equipment)  in  order 
to  focus  on  major  capital  replacement 
and  renovation  projects.  The  average  age 
of  buildings  and  fixed  equipment  can  be 
determined  on  the  basis  of  information 
on  the  current  Medicare  cost  report 
(HCFA  2552-92.  Worksheet  G.  Lines  14, 
14.01. 16, 16.01. 18, 18.01,  20,  and 
20.01,  an<f  Worksheet  A-7,  Part  III, 
Column  9.  Lines  1  and  3).  The  first  part 
of  the  age-of-asset  test  was  designed  to 
determine  whether  a  hospital  had  an 
urgent  need  for  replacement  or 
renovation  of  facilities  because  of 
relatively  aged  fixed  assets  at  the 
beginning  of  the  capital  transition 
period  (that  is,  the  hospital's  first  cost 
reporting  period  beginning  on  or  after 
October  1, 1991).  We  proposed  that  the 
threshold  for  qualifying  under  this  part 
of  the  test  would  be  the  75th  percentile. 
Under  the  proposed  rule,  we  would 
determine  whether  a  hospital  is  at  or 
above  the  75th  percentile  nationally  on 
the  basis  of  Medicare  cost  report  data  for 
FY  1992. 

We  proposed  that  the  second  part  of 
the  test  would  compare  the  average  age 
of  buildings  and  fixed  equipment  in  the 
cost  reporting  period  beginning  in  FY 
1992  with  the  average  age  of  fixed  assets 
in  the  year  the  hospital  reports  the 
completion  of  a  major  capital 
replacement  or  renovation.  A  itiajor 
renovation  or  replacement  of  hospital 


capital  during  the  transition  period 
should  result  in  a  dramatically  reduced 
average  age  of  buildings  and  fixed 
equipment  compared  to  the  first  year  of 
the  transititwi.  We  therefore  proposed 
that  the  test  would  be  whether  a 
hospital's  average  age  of  buildings  and 
fixed  equipment  has  declined  by  at  least 
50  percent  since  the  first  year  of 
payment  under  the  capital  prospective 
payment  system.  Thus,  a  hospital  whose 
average  age  of  buildings  and  fixed 
equipment  is  at  or  above  the  75th 
percentile  nationally  in  the  first  year  of 
capital  prospective  payment,  and  whose 
average  age  of  buildings  and  fixed 
equipment  has  declined  by  at  least  50 
percent  in  a  designated  year  later  in  the 
transition,  meets  the  age-of-assets  test. 

We  do  not  believe  that  this  special 
exception  for  replacement  and 
renovation  of  old  faciUties  should  apply 
to  hospitals  whose  capital  projects 
preserve  the  overcapacity  that  is 
currently  evident  in  much  of  the 
hospital  industry.  Therefore,  we 
proposed  that  a  hospital  cannot  qualify 
for  an  exception  unless  it  has  received 
any  required  approval  from  a  State  or 
local  planning  authority.  We  also 
proposed  that,  if  such  approval  is  not 
required,  an  urban  hospital  must 
demonstrate  either  that  (1)  overall 
average  occupjancy  in  its  MSA  is  at  least 
80  percent,  or  (2)  its  capacity  is  no  more 
than  80  percent  of  its  prior  capacity  (in 
terms  of  bed  size).  We  are  exempting 
rural  hospitals  from  this  requirement 
because  of  concern  about  maintaining 
access  to  needed  services  in  rural  areas. 
We  proposed  that  hospitals  qualifying 
for  exceptions  under  this  special 
provision  could  continue  to  receive 
exceptions  payments  for  up  to  10  years 
beyond  the  transition.  Exceptions 
payments  would  be  available  under  the 
proposal  to  hospitals  that  meet  the 
special  criteria  above  for  10  years  after 
the  date  when  the  hospital  meets  the  age 
of  asset  test,  provided  that  the  hospital 
meets  the  age  of  asset  test  no  later  than 
the  end  of  the  capital  prospective 
payment  system  transition  period  for 
the  hospital  (that  is.  the  last  day  of  the 
hospital's  last  cost  reporting  period 
beginning  before  October  1,  2001). 

We  proposed  to  continue  to  determine 
the  amount  of  the  exceptions  payments 
under  this  special  provision  on  a 
cumulative  basis.  That  is.  we  proposed 
to  determine  the  hospital's  exception 
payment  under  the  special  provision  by 
comparing  the  cumulative  payments 
made  to  the  hospital  under  the  capital 
prospective  payments  system  to  the 
cumulative  minimum  payment  levels 
applicable  to  the  hospital  for  each  cost 
reporting  period  subject  to  the 
prospective  payment  system.  Any 


amount  by  which  the  hospital's 
ciunulative  payments  exceed  its 
ciunulative  minimum  payment  levels 
would  be  deducted  from  the  additional 
payment  that  would  otherwise  be 
payable  for  the  cost  reporting  period.  In 
addition,  we  proposed  to  apply  another 
test  designed  to  limit  the  amount  of 
exceptions  payments  tinder  this  special 
provision.  We  proposed  to  reduce  the 
amoimt  of  an  exception  payment  that 
would  otherwise  be  made  for  any  cost 
reporting  period  under  this  special 
provision  by  the  amoimt  of  any 
Medicare  hospital  inpatient  prospective 
payment  system  payments  for  the  cost 
reporting  period  (less  75  percent  of 
operating  prospective  payment  system 
disproportionate  share  payments  if 
applicable)  that  are  in  excess  of 
Medicare  inpatient  operating  and 
capital  costs.  The  calculation  would 
include  payments  under  both  the  capital 
and  operating  prospective  payment 
systems  but.  not  graduate  medical 
education  payments,  outpatient  service 
payments,  or  payments  for  any  other 
services  covered  under  Medicare  Part  B. 
We  proposed  to  exclude  75  percent  of 
operating  prospective  payment  system 
disproportionate  share  payments  fi'om 
the  determination  of  the  Medicare 
operating  prospective  payments  system 
payments  in  order  to  account  for  the 
financial  pressure  that  disproportionate 
share  hospitals  experience  in  other  parts 
of  their  operations. 

We  received  14  comments  fi-om 
individual  hospitals  and  hospital 
associations  on  our  proposal  to  extend 
capital  prospective  payment  system 
exceptions  payments  for  some  hospitals 
for  up  to  10  years  beyond  the  current 
transition  period.  The  commenters 
focused  on  the  use  of  the  ciurent  ratio, 
the  proposed  age  of  asset  test,  the 
proposed  minimum  payment  level,  and 
the  proposed  exception  payment  offsets. 

Comment:  A  number  of  commenters 
objected  to  the  proposal  that  sole 
community  hospitals  and  urban  DSH 
hospitals  demonstrate  financial  need  in 
the  exception  year  by  maintaining  a 
current  ratio  less  than  or  equal  to  1.75. 
Some  commenters  objected  to  the  use  of 
a  single  indicator,  and  of  that  particular 
indicator,  to  measure  financial  need. 
These  commenters  contended  that 
liquidity  is  not  the  sole  indicator  of 
financial  need,  and  that  the  current  ratio 
is  often  not  the  best  measure  of 
liquidity.  These  commenters  variously 
recommended  consideration  of 
measures  such  as  the  debt  service 
coverage  ratio,  operating  or  total  margin, 
liability  to  fund  balance,  and  days  in 
accounts  receivable.  A  commenter 
recommended  that  a  high 
disproportionate  share  percentage  serve 


as  an  indicator  of  financial  need.  Other 
commenters  objected  to  including  any 
financial  need  test  in  the  proposed 
exceptions  provision.  One  of  those 
commenters  noted  that  the  remaining 
criteria  (that  is,  those  related  to 
community  service  and  capital  burden) 
and  the  payment  restrictions  are  very 
restrictive  even  without  the  financial 
need  test.  A  commenter  recommended 
adoption  of  a  project  size  test  as  a 
financial  need  indicator,  on  the  grounds 
that  major  capital  projects  necessarily 
create  financial  stress.  That  commenter 
recommended  that  hospitals  quahfy  if 
total  project  costs  exceed  between  75 
percent  and  100  percent  of  allowable 
operating  costs  in  the  year  the 
construction  began.  Another  commenter 
stated  that  the  1.75  threshold  for  the 
proposed  current  ratio  test  was  too  high, 
and  recommended  a  threshold  of  1.5 
instead. 

Response:  We  agree  with  the 
commenters  that  a  separate  financial 
need  test  is  unnecessary,  provided  that 
the  other  criteria  remain  relatively 
stringent.  As  we  discuss  below,  we  are 
strengthening  the  qualifying 
requirements  so  that  all  hospitals  must 
meet  a  project  size  test,  hospitals  in 
CON  states  must  demonstrate  CON 
approval,  and  hospitals  in  non-CON 
states  must  meet  the  age  of  asset  test  to 
demonstrate  the  need  for  capital 
renovation  or  replacement.  Projects  of 
sufficient  magnitude  to  pass  the  project 
size  and/or  age  of  asset  tests  would 
necessarily  place  a  financial  strain  on 
hospitals.  Fiuthermore,  the  70  percent 
minimum  payment  level  and  the  offsets 
would  prevent  financially  robust 
hospitals  from  benefiting  very  much 
under  the  provision.  Therefore,  we  are 
not  adopting  the  proposed  current  ratio 
test. 

Comment:  Several  commenters     • 
objected  to  the  use  of  the  average  age  of 
assets  test  as  the  only  measure  to 
establish  a  hospital's  need  for  major 
replacement  or  renovation  of  capital 
assets.  Some  of  these  commenters 
contended  that  the  age  of  assets  measure 
contains  a  distortion.  Under  the  formula 
which  determines  age  as  the  ratio  of 
accumulated  depreciation  to  current 
depreciation,  the  true  age  of  hospitals 
can  be  masked  by  a  vintage  effect:  the 
inclusion  of  some  assets  acquired  more 
recently  at  higher  relative  price  levels 
would  have  a  disproportionate  effect  on 
the  ratio,  thus  making  some  hospitals 
appear  to  be  younger  than  they  really 
are.  A  commenter  recommended 
determining  the  average  age  of  assets  on 
a  price-level  adjusted  basis  rather  than 
a  historical  cost  basis  in  order  to  conect 
for  this  distortion.  Other  commenters 
contended  that  such  a  test  is 


uimecessary  in  states  with  CON 
requirements.  Some  of  these 
commenters  recommended  that 
hospitals  be  given  the  alternative  of 
meeting  the  average  age  of  asset  test  or 
a  test  of  capital  project  size,  for 
example,  undertaking  a  capital  project 
that  expends  a  minimum  of  the  lower  of 
$100  million  or  25  percent  of  average 
annual  operating  costs  on  a  CON- 
approved  project  over  a  specified 
period.  Another  commenter  simply 
recommended  that  we  reconsider  the 
age  of  asset  test  and  develop  an 
alternative  qualification  criterion  based 
upon  hospital-specific  expenditures  for 
capital  projects  over  a  period  of  time.  A 
commenter  recommended  that  the  75th 
percentile  for  average  age  of  assets 
should  be  determined  on  a  statewide 
basis  rather  than  nationally. 

Response:  Analysis  and  consultation 
with  industry  experts  confirms  the 
possibility  of  the  distortion  cited  by 
commenters  in  the  age  of  asset  measure. 
However,  there  is  a  countervailing 
distortion  in  the  measure:  the  effect  of 
any  fully  depreciated  assets  that  are  still 
in  use  for  patient  care  is  to  make  a 
hospital  appear  older  than  it  really  is. 
We  cannot  determine  the  degree  to 
which  the  two  distortions  tend  to  cancel 
each  other  out.  However,  we  cannot 
accept  the  recommendation  to 
determine  age  of  assets  on  a  price-level 
adjusted  basis  for  two  reasons:  (1)  a 
price-level  adjusted  determination 
would  eliminate  only  the  distortion 
identified  by  the  commenters,  leaving 
nothing  in  the  measure  to  counteract  the 
effect  of  the  other  distortion,  and  (2)  as 
the  commenter  conceded,  price-level 
adjusted  depreciation  is  contrary  to 
generally  accepted  accounting 
principles  and  thus  cannot  be  applied  to 
most  hospitals.  We  believe  that  the 
measure  has  sufficient  validity  to  retain 
it  within  the  proposed  policy. 

We  do  not  agree  with  the  commenter 
who  suggested  determining  the  75th 
percentile  in  age  of  assets  on  a  state-by- 
state  basis.  Adopting  the  commenters 
recommendation  would  provide  an 
advantage-to  hospitals  in  states  with 
facilities  that  are  generally  newer  than 
the  national  average,  and  a  disadvantage 
to  hospitals  in  states  with  facilities  that 
are  generally  older  than  the  national 
average.  Our  intention  in  developing 
this  special  exception  provision  is  to 
protect  hospitals  with  the  greatest  need 
for  replacement  or  renovation  of  their 
facilities.  It  would  therefore  be 
inappropriate  to  adopt  the  commenter's 
recommendation. 

We  agree  with  those  commenters  who 
contended  that  an  age  of  asset  test  is 
unnecessary  for  hospitals  in  CON  states. 
We  proposed  the  age  of  asset  test  as  a 
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method  for  determining  whether  there 
was  a  need  for  a  major  renovation  or 
replacement  of  capital  projects  and 
whether  a  hospital  had  indeed 
undertaken  and  completed  such  a 
project  during  the  transition  period.  The 
CON  process  is  specifically  designed  to 
require  that  hospitals  demonstrate  the 
need  for  capital  projects  that  they 
undertake.  We  are  therefore  requiring 
that  only  hospitals  in  states  that  do  not 
require  CON  approval  satisfy  the  age  of 
asset  test  in  order  to  qualify  for 
extended  exceptions.  However,  for 
reasons  that  we  will  discuss  below,  we 
are  modifying  the  age  of  assets  test  so 
that  those  hospitals  must  meet  only  the 
first  part  of  the  test  as  we  proposed  it, 
i.e.,  a  hospital  that  is  not  required  to 
obtain  CON  approval  must  demonstrate 
only  that  its  average  age  of  buildings 
and  fixed  equipment  was  at  or  above  the 
75th  percentile  nationally  in  the  first 
year  of  the  capital  prospective  payment 
system  transition. 

We  agree  with  various  commenters 
that  a  project  size  test  should  be 
incorporated  into  the  qualifying  criteria. 
A  project  size  test  could  be  based  on  a 
relative  scale  (that  is,  a  percentage  of 
one  year's  operating  cost),  an  absolute 
dollar  threshold  (for  example,  $200 
million),  or  both,  over  a  designated 
period  of  time  (for  example,  FY  1986 
through  FY  2001).  A  relative  scale  test 
accommodates  the  needs  of  smaller 
hospitals.  An  absolute  dollar  threshold 
favors  larger  hospitals.  In  order  to 
accommcSate  both  smaller  and  larger 
hospitals,  we  have  decided  that  a 
project  size  test  should  allow  hospitals 
to  meet  either  an  absolute  threshold  or 
a  relative  scale  threshold.  Available 
information  about  the  major  projects 
planned  for  this  decade  indicates  that 
most  exceed  75  percent  of  annual 
operating  expenses,  and  many  exceed 
100  percent  Since  we  have  always 
intended  this  special  exceptions 
provision  to  apply  to  circiunstances  in 
which  hospitals  must  undertake 
significant  replacement  or  renovation  of 
their  facifities,  we  believe  that  a  relative 
scale  threshold  at  the  level  of  100 
percent  of  annual  operating  costs  is 
reasonable.  (As  we  noted  previously, 
one  comraenter  recommended  a  project 
size  test  at  the  level  of  75  to  100  percent 
of  operating  cost  as  a  replacement  for 
the  current  ratio  test.)  Similarly, 
available  information  concerning  the 
cost  estimates  for  large  hospitals 
undertaking  capital  projects  in  this 
decade  indicates  that  a  dollar  threshold 
of  $200  miUion  is  reasonable. 

Commenters  variously  recommended 
adoption  of  a  project  size  test  as  a 
Tjplacement  for  the  age  of  asset  test,  or 
as  an  option  to  the  age  of  asset  test  for 


demonstrating  the  need  for  major 
renovation  or  replacement  of  capital 
assets.  We  have  decided  to  require  that 
all  hospitals  must  meet  the  project  size 
test.  One  reason  is  a  concern  that  the 
qualifying  criteria  be  comparable  for 
hospitals  in  CON  states  and  non-CON 
states.  Applying  a  project  size  test  to  all 
hospitals  provides  a  set  of  equivalent 
criteria:  all  hospitals  must  meet  both  a 
project  need  test  (either  CON  approval 
or  the  age  of  asset  test)  and  a  project  size 
test.  In  addition,  we  are  persuaded  by 
the  argument  of  the  commenter  cited 
above  that  a  project  size  test  is  a 
reasonable  replacement  for  our 
proposed  financial  need  test.  Therefore, 
in  addition  to  meeting  an  appropriate 
project  need  test  (that  is,  either 
receiving  CON  approval  or  meeting  the 
age  of  asset  test),  hospitals  will  be 
required  to  show  that  they  have 
expended,  during  their  capital 
prospective  pwyment  system  transition 
period,  either  100  percent  of  average 
annual  operating  expenses  for  that 
period  or  $200  million  on  a  project  to 
renovate  or  replace  capital  assets. 

Adopting  the  project  size  test  for  all 
hospitals  does,  however,  render  the 
second  part  of  the  age  of  assets  test 
redundant.  The  requirement  that  a 
hospital's  average  age  of  buildings  and 
fixed  equipment  m.ust  decline  by  at  least 
50  percent  during  the  transition  period 
was  designed  to  assure  that  the  hospital 
had  undertaken  a  major  project  of 
capital  renovation  or  replacement.  The 
project  size  test  obviously  fills  that  role. 
We  are  therefore  requiring  that  a 
hospital  in  a  non-CON  state  demonstrate 
only  that  its  average  age  of  buildings 
and  fixed  equipment  is  at  or  above  the 
75th  percentile  nationally  in  the  first 
year  of  the  capital  prospective  payment 
system  transition. 

Comment:  A  commenter  suggested 
that  a  project  need  criterion  could  be 
based  simply  on  the  chronological  age 
of  the  hospital.  The  commenter  pointed 
out  that  there  comes  a  point  when 
hospital  buildings  need  to  be  replaced 
because  they  can  no  longer  be  renovated 
to  accommodate  new  technologies  and 
patterns  of  patient  care.  The  commenter 
suggested  that  major  renovation  and 
replacement  programs  to  replace  patient 
care  buildings  with  core  original  plants 
older  than  50  years  old. 

Response:  It  may  well  be  true,  as  the 
commenter  contends,  that  a  hospital 
building  of  a  certain  age  necessarily  has 
.    an  antiquated  structural  design. 
However,  we  simply  know  of  no 
objective  criteria  that  could  be  used  to 
establish  "how  old  is  too  old."  In  the 
place  of  such  criteria,  we  believe  that 
our  tests  should  effectively  screen 
hospitals  that  genuinely  require 


renovation  or  replacement  of  capital 
assets. 

Comment:  Several  commenters 
recommended  that  the  exceptions 
provision  bfe  designed  to  protect 
hospitals  undertaking  major 
modernization  programs  during  the 
period  from  5  years  before  the  beginning 
of  the  capital  prospective  payment 
system  transition  period  to  the  end  of 
the  transition.  A  commenter  stated 
specifically  that  the  exclusion  of 
hospitals  who  completed  their  major 
modernization  projects  in  the  years  just 
before  the  beginning  of  the  capital 
prospective  payment  system  transition 
was  inappropriate.  Other  commenters 
recommended  proposed  expenditure 
tests  based  on  capital  expenditures  over 
the  15-year  period  from  1987  through 
2001. 

Response:  We  believe  that  it  is 
entirely  appropriate  to  exclude  hospitals 
who  completed  their  major 
modernization  programs  during  the 
years  immediately  before  the 
implementation  of  the  capital 
prospective  payment  system.  Hospitals 
who  completed  major  modernization 
programs  during  those  years  have 
gained  from  the  protections  offered 
under  the  old  capital  and  obligated 
capital  provisions  in  the  capital 
prospective  payment  system 
regulations.  The  proposed  exceptions 
policy  was  specifically  designed  to 
address  the  situation  of  hospitals  that 
were  not  in  the  position  to  benefit  from 
those  provisions  because  of  the  timing 
of  their  capital  projects.  Therefore,  it 
would  be  inappropriate  to  expand  the 
proposed  exceptions  policy  to  provide 
additional  protection  for  those 
hospitals.  The  average  age  of  asset  and 
project  size  tests  adopted  under  this 
final  rule  will  therefore  apply  only  to 
projects  completed  during  the  period  of 
the  capital  prospective  payment  system 
transition. 

Comment:  A  commenter  contended 
thatlhe  selection  of  1992  as  a  base  for 
the  age  of  asset  test  is  arbitrary.  The 
commenter  recommended  calculating 
the  base  at  a  time  just  before  the  capital 
acquisition  is  undertaken. 

Response:  We  proposed  1992  as  the 
base  year  for  the  age  of  asset  test 
because  it  is  the  first  year  of  the  capital 
prospective  payment  system  transition 
period,  and  the  test  was  designed  to 
accommodate  the  situation  of  hospitals 
that,  as  previous  commenters  had 
informed  us,  entered  the  transition 
period  with  a  need  for  major 
replacement  or  renovation  of  their 
facilities.  We  are  therefore  maintaining 
this  feature  of  the  age  of  asset  test. 

Comment:  A  commenter 
recommended  that  the  base  for 


calculating  the  age  of  assets  should  be 
separated  into  components  instead  of 
being  giouped  together  since  there  are 
often  mult^le  generations  of  plants 
among  a  hospital's  assets^ 

Response:  We  do  not  believe  that  a 
component  test  i»  feasible  or  desicable. 
Since  the  exceptions  provision  will 
include  a  minimum  level  of  payment 
relative  to  the  Medicare  inpatient 
capital  costs  of  the  entire  facility,  we  do 
not  beliere  tiiat  the  qualifying  test 
should  meaauie  only  the  ages  of  discrete 
assets  within  the  hospital 

Comment:  A  mtnfaer  of  commenters 
obfectttdi  to  adoption  of  a  70  percent 
paj-ment  floor  for  all  providers  under 
the  proposed  exceptions  policy.  The 
commenters  recommended  maintaining 
the  payment  floors  established  under 
the  current  exceptions  policy  (QO' 
percent  for  solte  community  hospitals, 
80  percent  for  large  urban  DSH 
hospitals,  amt  7^  percent  for  all  other 
hospitals)  during'  the  post-transition 
period.  Several  commenters  stated  that 
the  70  percent  level  is  inappropriate  for 
providers  with  »  high  volume  of 
Medicare  beneficiaries  and  for  providers 
in  states  in  which  cost-shifting  is  legally 
precluded.  Two  commenters 
acknowledged  that  we  would  want  to 
reduce  support  for  hospitals  receiving 
exceptions  peyments  at  the  higher 
minimum  payment  levels  over  time. 
These  two  commenters  contenxied, 
however,  that  reduced  support  for  these 
hospitals  would  occur  naturally  over 
time  even  if  we  maintained  the  higher 
minimum  payment  levels  because  the 
eligible  hospitals'  need  for  exceptions 
payments  will  have  waned. 

Response:  We  agree  with  those 
commenters  who  acknowledged  that  it 
is  understandable  to  expect  hospitals  to 
reduce  their  dependence  on  cost-based 
payments  from  Medicare  over  time.  We 
will  cetain  the  proposed  70  percent 
minimum  payment  level  precisely  to 
give  effect  to  that  reasonable 
expectation.  If,  as  the  commenters 
conteodi,  hospitials'  need  for  exceptions, 
payments  will  naturally  wane  over  time, 
the  difficulty  posed  by  a  70  percent 
minimum  payment  Iwel  should  also 
wane.  Furthermore,  most  hospitals  are 
already  at  the  70  percent  minimum 
pajTuent  level  during  the  transition 
period.  We  believe  that  it  is  entirely 
reasonable  that  those  hospitals  for 
whom  we  are  providing  this  special 
exceptions  provision  for  the  period  10 
to  20  years  after  the  beginning  of 
prospective  payment  £or  capital  receive 
the  same  muumum  payment  level 
which  most  hospitals-  have  been 
receiving  from  the  beginning  of  the 
transition. 


Conuzxent  A  number  of  commenters 
objectedto  the  proposed  cumulative 
paymeni  level  of  70  percent.  The 
commenters  pointed  out  that  the  theory 
of  capital  prospective  pavrment  system  is 
to  allow  ho^ital&tD  accrue  equity 
during  low  capUal  cost  years  to  reduce 
the  need  Sor  borrowing  during  high  cost 
capital  ye»s.  Thus,  thue  commenters 
contended  that  it  is  inappropriate  to 
deny  exceptions  payment*  for  hospitals 
because  they  had  lower  levels  of  losses 
in  some  years.  The  commenters- 
recommended  that  only  payments  in 
excess  of  a  hospital's  capital  costs  in 
prior  years  should  be  oUset  against  the 
exceptions  payment  that  the  hospital 
would  otherwise  receive. 

Response:  The  cumulative  minimum 
payment  level  limitation  is  au  existing 
fsatuce  of  the  transition  period 
exceptions  provisiao.  We  continue  to 
believe,  as  we  did  when  we  established 
the  final  rule  on  exceptions  payments 
during  the  transition  period  (see  56  FR 
43409).  that  it  is  a  reasonable  measure 
to  limit  the  amount  of  exceptions 
payments.  We  see  no  reason  to  exempt 
the  hospitals  who  qualify  under  this 
exception  provision  from  a  requirement 
imposed  on  hospitals  under  the  current 
exceptions  policy. 

CommeaL  A  commenter  expressed 
concern  about  requiring  a  rebate  of 
excess  capital  payment  in  prior  years. 
The  commenter  emphasized  that  his 
hospital  had  used  all  the  capital  it  has 
accumulated  to  replace  needed 
equipment  and  to  provide  the  equity 
required  to  obtain  funding. 

Response:  We  did  not  propose  a 
requirement  that  hospitals  "rebate" 
excess  payments  received  in  previous 
years,  but  rather  to  offset  payments 
above  a  certain  level  in  prior  years 
against  the  amount  of  the  exception 
pavment  tha  a  hospital  would 
otherwise  receive.  Thus  hospitals  will 
not  be  required,  as  the  commenter 
seems  to  believe,  to  return  any  previous 
excess  pa>Tnenls  to  HCFA.  Rather,  we 
will  simply  reduce  the  exception 
payment  amount  in  any  year  when  prior 
year  payments  have  exceeded  the 
minimum  payment  level 

Comment:  Two  commenters 
contended  that  the  proposed  eligibility 
criteria  ignore  hospitals  that  provide 
significant  community  benefits  through 
their  outpatient  services.  The 
commenters  proposed  adding  criteria 
that  reflect  a  significant  amount  of 
outpatient  services  to  the  poor  and 
underserved. 

Response:  Since  the  capital 
prospective  payment  system  is  intended 
for  iopatient  capital-related  costs,  we 
feel  it  would  be  inappropriate  to 
consider  any  outpatient  services  when 


determining  eligibility.  Any  outpatient 
capital-related  costs  would  be 
reimbursed  under  Medicare  Part  B 
payments  to  hospitals. 

Comment:  Several  commenters 
objected  to  the  proposal  to  oHset  any 
positive  Medicare  hospital  inpatient 
margin  (including  both  capital  and 
operating  prospective  peyment  system 
payments,  but  excluding  75  percent  of 
operating,  disproportionate  share 
payments).  A  commenter  stated  that  it 
would  be  inappropriate  to  apply  a 
means  test  based  on  a  prospective 
payment  system  margin,  since  a 
hospital's  total  margin  is  a  better 
measure  of  its  ability  to  retain  earnings 
for  capital  formation.  Another 
commenter  opposed  means  testing  as 
contrary  to  the  philosophy  of  Medicare 
prospective  payment  to  encourage 
efficient  hospital  operations.  That 
commenter  stated  that  the  limitation 
would  penalize  efficient,  low-cost 
hospitals  that  would  otherwise  benefit 
under  the  proposed  exceptions  pohcy. 
Another  commenter  contended  that  this 
proposed  policy,  together  with  the 
cumulative  payment  limitation,  leads  to 
a  cyclical  underiunding  of  hospital 
Medicare  operations. 

Response:  The  offset  of  any  positive 
margin  of  Medicare  inpatient 
prospective  payment  system  over  costs 
is  new  to  this  exceptions  provision.  We 
believe  it  is  reasonable  to  provide  an 
additional  limit  on  exceptions  payments 
for  the  period  10  to  20  years  after  the 
beginning  of  capital  prospective 
payments.  We  believe  that  such  an 
o^set  promotes  the  goals  of  a 
prospective  payment  system  by  further 
restricting  the  amount  of  cost-based 
exceptions  payments  which  hospitals 
may  receive.  We  believe  that  the 
Medicare  prospective  pajonent  system 
margin,  rather  than  total  margia.  is  the 
proper  standard  for  determining  this 
additional  offset,  since  total  margin 
reflects  the  effects  of  costs  and 
payments  attributable  to  other  payers. 
We  do  not  believe  that  this  measure 
penalizes  efficient  hospitals  or 
contributes  to  cycUcal  underfunding. 
Comment:  A  commenter  expre.ssed 
concern  that  the  proposed  offset  of 
positive  prospective  payment  system 
margins,  in  conjunction  with  the 
cumulative  minimum  payment  offset, 
would  result  in  a  "double  dip"  against 
pro\iders.  The  same  commenter  asked 
for  clarification  on  several  technical 
points  concerning  the  offeets.  The 
commenter  asked  us  to: 

(1)  Clarify-  whether  the  comparison  of 
prospective  payment  system  operating 
and  capital  payments  to  costs  is  made 
solely  on  a  year-to-year  basis  or 
cumulatively; 
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(2)  State  explicitly  in  the  regulations 
text  that  only  25  percent  of  prospective 
payment  system  inpatient  operating 
DSH  payments  are  included  in  that 
comparison;  and 

(3)  State  that  GME  and  other  services 
that  are  not  paid  for  as  part  of  the 
prospective  payment  system  are  also 
excluded  from  the  comparison. 

Response:  We  do  not  agree  that  the 
proposed  offsets  contain  a  "double  dip" 
against  providers.  While  both 
comparisons  consider  capital  payments, 
they  do  not  consider  the  same  capital 
payments,  but  rather  capital  payments 
from  different  years  (that  is.  capital 
payments  from  prior  years  in  the  case  of 
the  cumulative  minimum  payment 
offset,  and  capital  payments  during  the 
current  year  in  the  case  of  the  positive 
prospective  payment  system  margin 
offset).  There  is  thus  no  double 
counting.  We  are  revising  §  412.348  to 
clarify  each  of  the  other  issues  raised  by 
the  commenter: 

•  The  positive  prospective  payment 
system  margin  offset  will  be  made  on  a 
year-to-year  basis,  rather  than 
ciunulatively. 

•  75  percent  of  operating  prospective 
payment  system  disproportionate  share 
payments,  if  applicable,  are  excluded 
from  the  comparison  of  prospective 
payment  system  operating  and  capital 
payments  to  prospective  payment 
system  operating  and  capital  costs;  and 

•  The  comparison  of  prospective 
payment  system  operating  and  capital 
payments  to  prospective  payment 
system  operating  and  capital  costs 
considers  only  services  paid  for  under 
the  prospective  payment  system. 

Comment:  A  commenter  pointed  out 
the  difficulties  that  some  hospitals  wrill 
have  in  maintaining  a  high 
disproportionate  share  percentage  in 
emerging  managed  care  environments. 
Medicaid  managed  care  tends  to 
decrease  the  average  length  of  stay  for 
Medicaid  patients,  render  identification 
of  Medicaid  patients  by  hospitals  more 
difficult,  and  limit  the  ability  of 
hospitals  to  control  or  predict  Medicaid 
utilization.  The  commenter 
recommended  that  we  allow  hospitals  to 
meet  the  20.2  percent  DSH  threshold 
under  the  proposed  exceptions  policy  in 
FY  1992.  Alternatively,  the  commenter 
suggested  the  adoption  of  a  graduated 
minimum  payment  level  based  on  DSH 
percentage  or  changing  the  basis  of 
determining  disproportionate  share 
utilization  to  the  higher  of  utilization 
determined  on  the  basis  of  patient  days 
or  admissions. 

Response:  The  intention  of  the  20.2 
percent  threshold  was  to  provide 
additional  financial  relief  to  those 
hospitals  serving  a  significant 


disproportionate  share  population. 
When  a  hospital  falls  below  this 
threshold,  whether  or  not  it  is  t)eyond 
their  control,  it  fails  to  fit  the  intended 
criteria  for  special  payment  protection. 

Emerging  managed  care  environments 
will  increase  hospitals'  incentive  to 
keep  costs  competitive  with  other 
neighboring  hospitals.  This  should 
provide  additional  incentive  for 
hospitals  to  make  judicious  capital 
expenditures.  In  a  managed  care 
environment,  hospitals  that  fail  to  have 
competitive  costs  will  lose  Medicaid 
managed  care  patients  to  more  cost- 
efficient  providers.  When  that  occurs, 
we  do  not  believe  that  the  Medicare 
program  should  continue  to  pay  those 
hospitals  as  if  they  were  still  treating 
larger  numbers  of  Medicaid  patients. 

For  hospitals  that  continue  to  serve  a 
large  disproportionate  share  population, 
properly  identifying  Medicaid  patients 
by  hospitals  will  have  to  become  a 
priority.  We  feel  that  it  is  not 
unreasonable  to  expect  that  hospitals 
adopt  reasonable  measures  to  obtain  the 
information  needed  to  compute  the 
disproportionate  share  percentage  as  a 
condition  of  receiving  additional 
financial  protection  for  serving  these 
patients.  We  will,  however,  examine 
whether  the  special  difficulties  of 
identifying  Medicaid  patients  in  states 
with  Medicaid  managed  care  programs 
warrants  additional  measures  to  assist 
hospitals  in  obtaining  the  required 
information. 

Comment:  A  commenter  supported 
the  inclusion  of  hospitals  with 
combined  Medicare/Medicaid 
utilization  of  70  percent  among  the 
hospitals  ehgible  for  exceptions  under 
the  proposal.  The  commenter  contended 
that  providers  with  high  Medicare 
utilization  should  be  given  the  same 
benefits  as  currently  enjoyed  by  sole 
community  and  disproportionate  share 
providers.  Another  commenter 
disagreed  with  the  special  protection 
afforded  under  the  Medicare 
prospective  payment  system  for 
hospitals  with  high  Medicaid 
utilization.  The  commenter  contended 
that,  since  Medicare  and  Medicaid  are 
financed  from  separate  trust  funds,  it  is 
inappropriate  to  employ  criteria  that 
allocate  Medicare  funds  on  the  basis  of 
Medicaid  utilization.  The  commenter 
recommended  adoption  of  a  threshold 
based  only  on  Medicare  utilization  at 
the  60  percent  level. 

Response:  During  the  transition 
period,  we  have  made  special  protection 
available  to  urban  as  well  as  rural  sole 
community  hospitals,  and  to  urban 
hospitals  with  at  least  100  beds  that 
either  have  disproportionate  share 
patient  percentages  of  at  least  20.2 


percent  or  receive  at  least  30  percent  of 
revenue  from  state  or  local'funds.  We 
believe  that  concerns  about  access  to 
care  are  most  properly  focused  on 
hospitals  that  serve  vulnerable 
populations,  and  we  have  made  special 
payment  protection  available  to  them  as 
a  result. 

In  addition  to  the  exceptions 
categories  above,  we  proposed  to 
provide  exceptions  for  up  to  10  years 
after  the  end  of  the  current  capital 
prospective  payment  system  transition 
period  for  certain  hospitals  with  major 
renovation  or  reconstruction  projects 
during  the  transition  period.  We  have 
extended  this  exception  to  hospitals 
with  heavy  utilization  by  beneficiaries 
of  the  Federal  health  programs.  We 
believe  this  additional  special 
protection  should  continue  to  focus  on 
hospitals  that  serve  vulnerable 
populations.  We  believe  that  a 
combined  Medicare  and  Medicaid 
utilization  rate  is  a  reasonable 
qualifying  condition  for  this  type  of 
protection.  The  average  hospital 
utilization  by  Medicaid  beneficiaries  is 
approximately  10  percent.  As  one 
commenter  mentioned,  a  60  percent 
Medicare  utilization  rate  can  be 
considered  high.  Wib  believe  that  a 
combined  Medicare/Medicaid 
utilization  threshold  of  70  percent  is 
thus  reasonable. 

Comment:  Two  commenters  objected 
to  the  ehgibility  period  under  the 
proposed  exceptions  policy.  The 
commenters  maintained  that,  if  there  is 
a  continued  need  for  exceptions 
payments,  they  should  be  allowed  to 
continue  through  September  30.  2011. 
Response:  The  proposed  exceptions 
policy  was  designed  to  address  the 
situations  of  hospitals  who  were  unable 
to  qualify  for  the  protection  offered 
under  the  old  capital  and  obligated 
capital  provisions.  The  special 
protections  for  old  capital  and  obligated 
capital  were  limited  to  the  duration  of 
the  transition  period  and  were  thus,  in 
effect,  limited  to  no  more  than  10  years. 
Old  capital  assets,  which  by  definition 
were  in  use  for  patient  care  by 
December  31, 1991,  could  receive  10 
years  of  payment  based  on  reasonable 
cost.  Obligated  capital  assets  in  most 
cases  have  come  into  use  for  patient 
care  since  the  beginning  of  the 
transition  period  and  therefore  will 
receive  less  than  10  years  of  reasonable 
cost  payment.  We  therefore  believe  that 
it  is  fair  and  reasonable  to  extend 
exceptions  payments  for  hospitals  who 
must  undertake  major  renovation  or 
replacement  of  faciUties  during  the 
transition  period  only  for  10  years  after 
the  date  they  meet  the  qualifying 
criteria. 


Commtat:  A  cooai&eoAer  stated  that 
implemeating  such  strict  requirements 
on  hospitals  s»  soon  after  the  transition 
period.  wWch  alteady  affected  so  many 
hospiftafe  negativeiy .  wiQ  be  devastating 
to  many  hospitals^ 

H^fioaser  We-  do  not  believe  thai  ii  is 
uBfeasooable  to  ioipose  strict 
requiinneats  as  a  coBciitioa  for 
receiving  cost-based  exceptions 
paymeats  a  6ill  10  years  and  more  after 
the  beginoing  of  pcospective  payment 
for  capital  costs, 

Cofomeitt:  A  ccuDOienter  objected  tiiat 
the  pcoposed  exceptiocs  provision  is  too 
narrowly  defined  to  benefit  most 
hospitals. 

Response:  The  proposed  exceptions 
provision  vwas  intended  to  be  narrowly 
defined,  focusing,  on  a  small  group  of 
hospitals  who  found  themselves  La  a 
disadvantaged  position.  The  target 
hospitals  vweoe  those  who  had  an 
immediate  and  impexative  need  to  begin 
major  renovations  or  replacements  just 
after  the  beginning  of  capital 
prospective  payment  system.  These 
hospitals,  would  not  be  eligible  for 
protection  under  the  old  capital  and 
obligated  capital  provisions,  and  would 
not  have  been  allowed  any  time  to 
accrue  excess  capital  prospective 
payments  to  fiund  the  projects. 

In  the  design  of  the  capital 
fH-ospective  payment  system,  v^re  made 
every  effort  to  consider  the 
circumstances  of  hospitais  for  whom  the 
transition  to  prospective  payment  poses 
special  difficulties.  We  believe  this 
exceptions  policy  provides  appropriate 
protection  for  these  disadvantaged 
hospitals. 

Comment:  A  commenter  stated  the 
expectation  tint  extended  exception* 
payments  woald  b*  fauided  through  a 
burigpt  nentrahty  discount  applied  to 
either  the  capital  prospective  payment 
system  rate  or  the  combined  operating 
and  capita  1  rate.  , 

Aesponser  We  ate  revising 
§412.30e(cU3)  topcovide  that  an 
exceptroos  payment  adjustment  fiaetor 
will  continue  to  be  applied  to  the 
Federal  ra*e  tfazough  any  period  for 
which  aa  exccptuans  pohcy  will  be  in 
effect.  This  revision  assures  that 
estimated  payments  under  the  new 
policy  will  he  funded  tbxou^  a 
reductioB  in  the  Federal  rate,  as  is  the 
case  under  the  current  exceptions 
policy. 

We  received  bo  csmments  on  our 
proposal  to  leq/niw  that  urban  hospitals 
in  states  withoot  CON  provisions 
demonstrate  either  tha<  they  are  located 
in  MSAs  wifeh  overall  occupancy  levels 
at  80  percent  or  above,  or  thai  they  have 
replaced;  oe  more  thai  SO  percent  of 
tiicir  previous  capacity  (in  terms  of  bed 


size).  We  are  therefore  adoptmg  that 
pnmsioB  as  atoposed. 

In  this  fiaal  rule,  we  are  therefore 
ptovidiBg  at  §41 2.34a  a  special 
exception  provbion  for  some  hospitals 
that  are  undertaking  major  p>rojects  to 
renovate  or  replace  aging  plant  during 
the  transition  period.  This  special 
exception  proviaoQ  will  provide  a 
minimum  pjayment  level  to  eligible 
hospitals  for  ten  years  after  they  meet 
the  quah^ring  crrteria.  The  eUgible 
classes  of  hospitals  are: 

•  Sole  community  hospitals; 

•  Uihaa  ho^itals  with  at  least  100 
beds  that  either  have  disproportionate 
share  percentages  of  at  least  20.2 
percent  or  Deceive  at  least  30  percent  of 
their  revenue  from  SUte  or  local  funds 
for  indigent  care;  and 

•  Hospitals  with  a  combined 
inpatieat  Medicare  and  Medicaid 
utilization  of  at  least  70  percent. 

To  qualify,  an  eligible  hospital  must 
meet  both  project  need  and  project  size 
requirements.  For  hospitals  in  states 
with  CON  requirements,  the  project 
need  test  is  satisfied  by  obtaining  CON 
approval  For  other  hospitals,  the 
project  need  requirement  is  satisfied  by 
meeting  an  age  of  asset  test  To  meet  the 
age  of  asset  test,  a  hospital  must  have  an 
average  age  of  buildings  and  fixed 
equipment  Cdetermined  on  the  basis  of 
information  on  the  current  Medicare 
cost  report,  HCFA  2352-92,  specifically 
Worksheet  G,  Lines  14.  14.01,  16, 16.01, 
18.  18.01, 2G.  and  20,01.  and  Worksheet 
A-7.  Part  ni.Column  9,  Lines  1  and  3) 
at  or  above  the  75Ui  percentile     • 
nationally  in  the  first  year  of  capital 
prospective  payment  In  the  June  1994 
update  of  the  cost  report  file,  the  75th 
percentile  for  buildings  and  fixed 
equipment  is  16.4.  We  will  make  a  final 
determination  of  the  75th  percentile  at 
a  later  date  on  the  basis  of  more 
complete  cost  report  information  for  FY 
1992. 

In  addition,  all  hospitals  must  meet  a 
project  size  requirement.  A  hospital 
must  complete,  by  the  end  of  the  capital 
prospective  payment  system  transition 
period,  a  project  whose  costs  for 
replacement  utdJot  renovation  of  fixed 
assets  related  to  patient  care  equal  or 
exceed  either  100  percent  of  annual 
operating  expenses  for  FY  1992  or  $200 
million.  Annual  operating  expenses  are 
the  sum  of  net  expenses  for  all 
reimbursable  cost  centers,  before  cost 
allocation.  This  information  is  found  on 
the  Medicare  cost  report.  Form  HCFA- 
2552-92.  Worksheet  B.  Part  I.  Cohimn  0. 
It  includes  the  following  cost  .centers 
(and  corresponding  Woricsheet  B  line 
numbers):  general  service  (lines  1-24). 
hospital  irtpatient  service  (fines  2S-3t)K 
other  hospital  inpatient  (hne  31  and 


liaes  33-36>.  ancillary  service  (lines  37- 
59),  eotp^ient  service  (hnes  60-63), 
other  reii^nirsable  centers  (lines  64-68 
and  fines  70-«2).  and  special  purpose 
centers  (fines  83-94). 

For  kosjBtals  in  states  without  CON 
requirements,  an  urban  hospital  must 
demonstrate  either  that  it  is  in  a 
metropolitan  statistical  area  (MSA)  that 
doe»Dol  hafve  an  overall  average 
occupancy  rate  less  than  80  percent  or 
that  its  capacity  is  no  more  than  au 
percent  ol  its  prior  capacity  (in  terms  ot 
bed  size). 

A  hospital  will  be  ehgjble  far 
exceptions  payments  for  10  years  after 
completion  of  the  project  that  meets  the 
project  need  and  project  size 
requirements.  We  will  determine  the 
hospital's  exception  payment  under  the 
special  provision  by  comparing  the 
cumulative  peymCTits  made  to  the 
hospital  under  the  capital  prospective 
payments  system  to  the  cumulative 
minimum  payment  levels  applicable  to 
the  ho^ital  for  each  cost  reporting 
period  subject  to  the  prospective 
payment  system.  Any  amount  by  which 
the  hospital's  cumulative  payments 
exceed  its  cumulative  minimum 
payment  levels  vfill  be  deducted  from 
the  additional  payment  that  would 
otherwise  be  payable  for  the  cost 
reporting  jseriod.  In  addition,  we  will 
reduce  the  amount  of  an  exception 
payment  that  would  otherwise  be  made 
for  any  cost  reporting  period  under  this 
special  provision  by  the  amount  of  any 
Medicare  hospital  inpatient  prospective 
payment  system  payments  for  the  cost 
reporting  period  (less  75  percent  of 
operating  prospective  pajrment  system 
disproportionate  share  pa\Tnents  if 
applicable)  that  are  in  excess  of 
Medicare  inpatient  operating  and 
capital  costs.  This  corapM-ison  will 
consider  costs  and  payments  under  both 
the  capital  and  operating  prospective 
payment  systems,  but  not  costs  and 
payments  for  graduate  medical 
education,  outpatient  services,  or  for 
any  other  services  covered  under 
Medicare  Part  B.  We  will  exclude  75 
percent  of  operating  prospective 
payment  system  di^iroportionate  share 
payments  from  the  determination  of  the 
Medicare  operating  prospective 
payments  system  payments  in  order  to 
account  for  the  financial  pressure  that 
disproportionate  share  hospitals 
experience  in  other  parts  of  their 
operations. 

Finally,  we  empbmiae  that  these 
policies  are  subject  to  reevaluation  in 
the  light  of  passage' of  comprehensive 
health  care  reform  by  Congress.  The 
hospitals  for  whom  we  are  providing 
special  protection  under  this  exceptions 
provision  may  no  longer  require  such 
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protections  after  the  implementation  of 
comprehensive  health  care  financing 
reform.  Therefore,  we  will  carefully 
monitor  the  impact  of  final  health  care 
reform  legislation  on  the  hospitals  that 
would  receive  special  treatment  under 
the  policies  above  to  determine  whether 
such  legislation  justifies  revision  of 
those  policies. 

We  are  making  the  following  revisions 
to  the  regulations  text  to  implement  the 
changes  discussed  above: 

•  We  are  making  a  conforming 
technical  change  to  §412. 308(c)(3). 

•  Under  new  §412.348(a),  we  would 
define  annual  operating  expenses, 
average  age  of  fixed  assets,  and  fixed 
assets. 

•  The  new  special  exceptions 
requirements  are  set  forth  at 

§  412.348(g). 

•  Current  paragraphs  (a)  through  (e) 
have  been  redesignated  as  paragraphs 
(b)  through  (f).  and  current  paragraph  (f) 
has  been  redesignated  as  paragraph  (h). 

•  We  are  also  making  conforming 
technical  changes  to  §  412.348  to  correct 
references. 

D.  Extraordinary  Circumstances 
Exceptions  Payments  (§  412.348(e)) 

Currently.  §41 2.348(e)  provides  that  a 
hospital  may  request  an  additional 
payment  during  the  capital  transition 
period  if  the  hospital  incurs  an 
unanticipated  capital  expenditure  in 
excess  of  $5  million  (net  of  insurance 
proceeds)  due  to  extraordinary 
circumstances  beyond  the  hospital's 
control.  Extraordinary  circumstances 
include  but  are  not  Umited  to  a  flood, 
fire,  or  earthquake.  A  hospital  must 
apply  to  the  HCFA  regional  office,  for  a 
determination  by  the  HCFA 
Administrator,  within  180  days  of  the 
extraordinary  circumstance  that  caused 
the  unexpected  expenditures  in  order  to 
qualify  for  exceptions  payments.  We 
proposed  to  revise  §  412.348  to  clarify 
our  policy  and  reconcile  conflicts 
between  the  regulation  text  and  the 
language  and  intent  of  the  preamble  to 
the  August  30. 1991  final  rule  that 
implemented  prospective  payment 
system  for  capital-related  costs  (56  FR 
43411). 

In  §  412.348(e)(1).  we  proposed  that 
the  minimum  expenditure  criteria  that 
the  hospital  must  meet  in  order  to 
qualify  for  payments  is  the  net  amount 
of  proceeds  expected  to  be  recovered  by 
the  hospital  in  connection  with  the 
event  from  any  other  source  including, 
but  not  hmited  to.  insurance,  litigation, 
or  other  government  relief  funding.  Our 
discussion  in  the  proposed  rule  (59  FR 
27748)  cited  the  August  30. 1991  final 
rule  preamble's  instruction  to  consider 
payments  from  other  sources  in 


determining  the  threshold.  However,  in 
the  original  regulations  text  we  reflected 
our  intention  to  estabUsh  the  threshold 
net  of  insurance  but  did  not  include  the 
other  comparable  sources,  such  as  court 
awards  for  damages,  or  other 
governmental  relief  funds. 

Since  we  clearly  did  not  intend  to 
replace  or  supplement  other  payment 
sources  that  have  an  obligation  to  pay  or 
provide  special  authorization  for 
funding  in  these  same  circumstances, 
we  proposed  to  revise  current 
§  412.348(e)(1)  to  conform  with  the 
preamble  instructions  provided  in  the 
August  30. 1991  final  rule  concerning 
application  of  the  extraordinary 
circumstances  exception  policy  and, 
specifically,  documentation  of  evidence 
of  the  extent  of  net  loss. 

We  received  no  comments  on  this 
proposal:  therefore,  we  are  adopting  it 
as  proposed. 

We  also  proposed  to  correct  the 
provision  in  current  §  412.348(e)(2)  , 
regarding  the  level  at  which  the 
determination  of  a  hospital's  eligibility 
for  an  extraordinary  circumstance 
exception  payment  is  made.  Although 
the  determination  authority  was 
reserved  to  the  HCFA  Administrator,  we 
proposed  that  the  appropriate  official  to 
make  this  decision  is  the  Director  of  the 
Office  of  Payment  Policy,  Bureau  of 
FoUcy  Development,  Health  Care 
Financing  Administration.  This  change 
is  warranted  because  it  is  inappropriate 
that  the  HCFA  Administrator  make  a 
decision  that  he  or  she  may  be  called  on 
to  review  if  a  hospital  requests  an 
administrative  appeal  of  an  adverse 
decision  on  its  exceptions  application. 

We  received  no  comments  on  this 
proposal.  However,  we  are  modifying 
the  proposed  change  to  §  412.348(e)(2) 
by  deleting  the  specific  reference  to  the 
Director  of  the  Office  of  Payment  Policy 
because  a  reorganization  of  the  Bureau 
of  Policy  Development  is  under 
consideration  and  may  make  that 
designation  obsolete  during  FY  1995. 

E.  Funding  of  Depreciation  (§§413.134 
and  413.153) 

Section  1861(v)(l){A)  of  the  Act  gives 
the  Secretary  broad  latitude  to  prescribe 
regulations  concerning  Medicare 
payments  to  providers  on  a  reasonable 
cost  basis-  Under  this  authority, 
§  413.134(e)  provides  that,  although  we 
do  not  require  the  funding  of 
depreciation,  we  strongly  recommend  it 
as  a  means  of  conserving  funds  for  the 
replacement  of  depreciable  assets. 

1.  Offset  of  Investment  Income 

To  encourage  the  funding  of 
depreciation,  we  have  specified  at 
§§  413.134(e)(1)  and  413.153(b)(2)(iii) 


that  investment  income  earned  on 
funded  depreciation  will  not  be  used  to 
reduce  allowable  interest  expense. 
Further.  §  413.134(e)  stipulates  that 
additions  to  the  funded  depreciation 
account  must  remain  in  the  account  for 
at  least  6  months  to  be  considered  valid 
funding  transactions  and  be  eligible  for 
the  benefits  of  a  funded  depreciation 
account.  In  response  to  a  comment  in 
the  August  30, 1991  final  rule  on  the 
prospective  payment  system  for 
inpatient  hospital  capital-related  costs 
(56  FR  43424).  we  stated  that  interest  on 
any  funds  that  do  not  qualify  as  funded 
depreciation  account  funds,  which 
would  include  funded  depreciation 
deposits  of  less  than  6  months  duration, 
must  be  used  to  offset  interest  expense. 
Section  226.3  of  the  Provider 
Reimbursement  Manual  (HCFA  Pub. 
15-1)  provides  that  investment  income 
earned  prior  to  the  elapse  of  the  6-. 
month  period  will  not  be  offset  unless 
the  deposits  are  actually  withdrawn 
during  this  period. 

We  proposed  to  revise  §  413.134(e)(ll 
to  state  specifically  that  investment 
income  earned  during  the  6-month 
period  will  not  be  used  to  offset  interest 
expense  unless  the  funds  are  withdrawn 
for  an  improper  purpose  during  this 
period.  Under  this  change,  if  a  provider 
withdraws  funds  fitjm  the  funded 
depreciation  account  before  the 
expiration  of  the  6-month  time  limit, 
and  the  withdrawal  is  made  for  an 
allowable  purpose  as  described  in 
§413.134(e)(3)(i)(A),  the  investment 
income  earned  on  the  funds  is  not  offset 
against  allowable  interest  expense. 

2.  Loans  to  the  General  Fund 

We  proposed  to  revise  and  clarify  our 
policy  regarding  loans  from  the 
provider's  funded  depreciation  fund  to 
the  provider's  general  fund.  Sections 
413.153(b)(3)(ii)  and  (c)(2)  permit  a 
provider  to  lend  its  funded  depreciation 
funds  to  its  general  fund.  Moreover, 
these  sections  provide  that  interest 
expense  incurred  on  such  loans  are 
considered  allowable  costs.  Section 
226.1  of  the  Manual  ampHfies  this 
policy  by  explaining  that,  in  order  for 
the  interest  expense  incurred  on  such 
loans  to  be  allowable,  the  interest 
expense  must  meet  the  "necessary'  and 
proper"  tests  (set  forth  in  the  regulations 
at  §  413.153(b)  (2)  and  (3),  and  in  the 
Manual  at  sections  202.2  and  202.3). 
This  section  of  the  Manual  also  explains 
that  the  funds  loaned  to  the  general 
fund  must  not  be  used  to  acquire 
depreciable  assets  used  to  furnish 
patient  care  because  the  provider  is 
expected  to  use  its  funded  depreciation, 
rather  than  to  lend  it,  for  that  purpose. 
Finally,  this  section  of  the  Manual 


explains  that  deposits  to  the  funded 
depreciation  fund  will  not  be 
recognized  to  the  extent  that  loans  of 
funded  depreciation  funds  to  the 
general  fund  are  outstanding.  Rather, 
such  deposits  will  be  considered 

repayments  of  the  loan  to  the  general 
fund. 

Three  other  sections  of  the  Manual 
address  loans  fi-om  a  provider's  funded 
depreciation  fund  to  the  provider's 
general  fund.  Section  226.C  of  the 
Manual,  in  discussing  the  availability  of 
funded  depreciation  funds,  provides 
that  loans  made  from  funded 
depreciation  do  not  alter  the 
requirement  that  funded  depreciation 
must  be  available  for  the  acquisition  of 
the  provider's  depreciable  assets  used  to 
furnish  patient  care,  or  for  other  capital 
purposes  related  to  patient  care.  Section 
226.3  of  the  Manual,  in  discussing  the 
application  of  the  6-month  rule  for  a 
deposit  to  become  a  valid  funding 
transaction,  provides  that  a  loan  of 
funded  depreciation  funds  to  the 
general  fund  is  considered  a  withdrawal 
for  purposes  of  applying  the  6-month 
rule.  That  is,  if  the  provider  borrows 
from  funded  depreciation  for  a  working 
capital  purpose,  and  some  or  all  of  the 
funds  borrowed  were  riot  on  deposit  in 
-the  funded  depreciation  fund  for  at  least 
6  months,  the  borrowing  would  be 
considered  a  v«thdrawal  firom  the 
funded  depreciation  account.  In 
addition,  if  a  deposit  did  not  satisfy  the 
6-month  rule  any  investment  income 
earned  on  the  deposit  would  have  to  be 
used  to  offset  otherwise  allowable 
interest  expense.  Section  226.4B  of  the 
Manual,  in  an  example  of  applying  of 
the  last-in,  first-out  basis  to  withdrawals 
from  funded  depreciation  for  an 
improper  purpose,  also  characterizes  a 
loan  to  the  general  fund  from  the  funded 
depreciation  fund  as  a  withdrawal. 

In  recent  years,  we  have  received  a 
number  of  inquiries  suggesting  that 
loans  from  the  provider's  funded 
depreciation  fund  to  the  provider's 
general  fund  are  characterized  more 
appropriately  as  investments  of  funded 
depreciation,  rather  than  withdrawals. 
We  agree  with  the  inquirers.  The  term 
"withdrawal"  implies  that  the  funds 
have  been  removed  ft-om  the  funded 
depreciation  account  and  used,  either 
for  a  proper  purpose  (for  example, 
acquisition  of  a  depreciable  asset)  or  an 
improper  purpose  (for  example,  to 
purchase  office  supplies).  In  contrast, 
the  term  "investment"  implies  that  the 
funds  have  not  actually  been  removed 
from  the  funded  depreciation  account 
and  used;  rather,  they  have  been 
temporarily  converted  to  one  or  more 
income  producing  vehicles  (for 
example,  the  purchase  of  U.S.  Treasury 


bills).  Because  loans  fi-om  the  funded 
depreciation  funds  to  the  general  fund 
generate  investment  income  for  the 
funded  depreciation  fund,  we  believe 
that  such  loans  more  properly  should  be 
considered  as  investments,  rather  than 
withdrawals. 

In  conjunction  with  this  change,  we 
had  to  decide  whether  such  loans  would 
have  to  meet  the  "readily  marketable" 
test  for  allowable  funded  depreciation 
investments  expressed  in  §  413.134(e) 
and  section  226  of  the  Manual.  Loans 
made  (torn  funded  depreciation  do  not 
alter  the  requirement  that  the  funded 
depreciation  be  available  for  the 
acquisition  of  depreciable  assets  used  to 
furnish  patient  care,  or  for  other  capital 
purposes  related  to  patient  care; 
therefore,  we  believe  that  application  of 
the  "readily  marketable"  test  would  be 
redundant.  That  is,  if  a  provider  loans 
funded  depreciation  to  the  general  fund, 
and  while  that  loan  is  outstanding  the 
provider  needs  funds  to  acquire  a 
depreciable  asset  related  to  patient  care, 
the  provider  may  not  borrow  funds  to 
acquire  the  depreciable  asset.  Rather, 
the  provider  must  recall  the  funds  from 
the  general  fund  loan  to  use  to  acquire 
the  asset. 

Accordingly,  we  proposed  to  add 
paragraph  (e)(4)  to  §  413.134  to  address 
loans  from  the  funded  depreciation 
account.  New  §413. 134(e)(4)  would 
both  consolidate  the  policies  now  set 
forth  in  the  manual  sections  cited  above 
and  revise  our  policy  regarding  the 
characterization  of  loans  from  the 
funded  depreciation  account.  Such 
loans  would  be  considered  investments, 
rather  than  withdrawals. 

3.  Spenddown  of  "Tainted"  Funded 
Depreciation 

The  preamble  to  the  August  30, 1991 
final  rule  also  addressed  the  issue  of 
spenddovm  (56  FR  43421). 
"Spenddown"  is  a  process  whereby  we 
permit  providers  to  "cure"  borrowing 
that  was  found  to  be  unnecessary 
(because  of  available  funded 
depreciation)  by  using  those  funded 
depreciation  funds  for  a  proper  purpose. 
Under  spenddown,  if  additional 
deposits  are  made  to  funded 
depreciation  after  the  unnecessary 
borrowing  determination,  withdrawals 
from  the  funded  depreciation  after  the 
determination  are  made  on  a  last-in. 
first-out  basis  (typically,  withdrawals 
for  a  proper  purpose  are  made  on  a  first- 
in,  first-out  basis).  The  resuh  of  this 
poUcy  is  that  all  additional  deposits  to 
funded  depreciation  must  be  used 
before  spending  can  be  allotted  to  the 
"tainted"  funds,  that  is,  the  portion  of 
the  funded  depreciation  that  resulted  in 
the  unnecessary  borrowing.  In  addition. 


Medicare's  policy  has  been  that  any 
other  funded  depreciation  funds  in  th« 
account  at  the  time  of  the  unnecessary 
borrowing  must  be  used  before  the 
"tainted"  funds  can  be  spent  down  or 
cured. 

Since  the  pubHcation  of  the  August 
30.  1991  final  rule,  we  have  received 
several  inquiries  asking  why  our  pohcy 
on  spenddown  was  not  incorporated 
into  the  regulations.  These  inquiries 
also  have  pointed  out  that  the  last-in. 
first-out  method  set  forth  at 
§413.134(e)(3)(i)(C)  will  not  work 
properly  when  the  unnecessary 
borrowing  is  repaid  from  the  funded 
depreciation  account  if  that  account 
contained  untainted  funded 
depreciation  at  the  time  of  the 
unnecessary  borrowing  or  received 
additional  deposits  after  the  borrowing. 
The  inquirers  suggested  that  this 
situation  may  be  rectified  by 
establishing  an  exception  to  the  last-in. 
first-out  rule  when  the  unnecessary 
borrowing  that  caused  the  "tainting"  is 
repaid  out  of  funded  depreciation.  In 
this  case,  any  use  of  funded 
depreciation  to  repay  the  unnecessary- 
borrowing  will  be  deemed  to  be  from' 
"tainted"  funded  depreciation.  We 
agreed  and  proposed  to  provide  for  such 
an  exception  in  §413.134{e)(2)(iv). 

Similarly,  where  the  provider  repays 
part  or  all  of  the  principal  of  the 
unnecessarj'  borrowing  that  caused  the 
"tainted"  funded  depreciation  by  using 
general  funds,  a  corresponding  amount 
of  the  "tainted"  funded  depreciation 
must  be  cured.  This  is  necessary  so  that 
the  "tainted"  portion  of  the  funded 
depreciation  does  not  exceed  the 
amount  of  the  balance  of  the 
unnecessary'  borrowing  that  caused  the 
"tainting"  in  the  first  place. 

We  proposed  to  revise  §  413.134(e)  to 
incorporate  the  curing  process  of 
"tainted"  funded  depreciation  and  also 
to  provide  that  the  provider's 
subsequent  repayment  of  the  principal 
portion  of  the  unnecessary  borrowing 
will  be  from  the  "tainted"  funds  in  the 
funded  depreciation.  Thus,  neither  the 
first-in,  first-out  nor  the  last-in,  first-out 
basis  would  be  applicable  for  such 
repayments. 

4.  Necessary  and  Unnecessary 
Borrowing 

In  February  1977,HCFA  published 
§  203  of  the  Provider  Reimbursement 
Manual  to  address  interest  on  loans  in 
excess  of  asset  value  acquired  after 
1970.  Section  203.D  of  the  Manual  states 
that  "[rjepayments  of  the  funds 
borrowed  are  applied  first  to  reducing 
the  portion  of  the  loan  appfied  to  the 
allowable  cost  of  the  patient  care  assets, 
then  to  the  tangible  and  intangible 
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assets  not  considered  reasonably  related 
to  patient  care,  and  lastly  to  goodwill." 
We  have  applied  this  long-standii^ 
principle  to  cases  where  a  provider 
repays  borrowed  funds  where  some  of 
these  funds  are  deemed  to  be 
unnecessary.  In  these  circumstances,  we 
have  held  that  all  of  the  necessary 
borrowing  must  be  repaid  before  any  of 
the  repayments  may  be  applied  to  the 
imnecessary  borrowing. 

We  also  apply  this  principle  to 
unnecessary  borrowing  that  causes 
"tainted"  funded  depreciation.  When  a 
portion  of  a  provider's  borrowing  is 
considered  unnecessary  because  of  the 
availability  of  funded  depreciation, 
subsequent  repayments,  whether  from 
funded  depreciation  or  general  funds, 
are  first  applied  to  the  allowable  portion 
of  the  borrowing  and,  when  all  of  the 
allowable  borrowing  is  repaid,  to  the 
xmallowable  portion  of  the  loan.  This 
places  the  provider  in  the  same  position 
as  if  the  available  funded  depreciation 
had  been  used  without  any  unnecessary 
borrowing. 

These  applications  have  not  been 
clearly  set  forth  in  the  regulations. 
Therefore,  we  proposed  to  revise 
§§  413.134(e)  and  413.153ld)  to  clearly 
address  both  situations. 

We  also  proposed  to  make  a  technical 
change  to  §  413.134(dKl)  to  correct  a 
reference. 

Comment:  We  received  one  comment 
on  the  proposals  regarding  the  funding 
of  depreciation.  The  commenter 
recommended  that  we  specify  that  the 
policy  changes  set  forth  in  §§413.134 
and  413.153  are  elective  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1994.  In  addition,  the 
commenter  made  a  series  of 
recommendations  related  to  the 
proposed  revisions  to  §§413.134  and 
413.153.  The  recommendations  are  as 

follows: 

•  Consistent  with  section  226.2  of  the 

Provider  Reimbursement  Manual. 
§  413.134(e)(1)  should  explicitly  state 
that,  in  order  for  the  investment  income 
earned  on  a  funded  depreciation 
accoimt  to  be  exempt  irom  offset  against 
interest  expense,  the  investment  income 
must  be  deposited  in,  and  become  part 
of.  the  funded  depreciation  account. 

•  Consistent  with  section  226.D  of  the 
Manual,  §  413.134(e)(4)  should  state  that 
when  a  provider  invests  or  transfers 
assets  of  the  fund  to  a  related 
organization,  these  assets  continue  to  be 
treated  as  the  provider's  funds  and  are 
subject  to  all  the  provisions  governing 
funded  depreciation,  notwithstanding 
the  transfer. 

•  Section  413.134(e)(4)  diould  clarify 
that  loans  from  the  provider's  funded 
depreciation  account  may  not  be  used  to 


purchase  depreciable  assets  for  that 
provider.  The  provider's  funded 
depreciation  account  must  be  used. 
rather  than  loaned,  for  that  purpose. 
Section  226.1  of  the  Manual  reflects 
such  a  restriction  with  regard  to  loans 
to  the  provider's  own  general  fund,  and 
the  same  restriction  should  be  extended 
to  loans  of  funded  depreciation  funds  to 
related  organizations. 

•  Section  413.134(e)(4)  should  be 
revised  to  prohibit  using  the  proceeds  of 
a  loan  from  a  provider's  funded 
depreciation  for  the  purpose  of 
acquiring  depreciable  assets  of  the 
related  organization  borrowiiig  the 
funds.  The  commenter  believes  that 
"investing"  funded  depreciation  in 
depreciable  assets  of  a  related 
organization  is  not  an  appropriate 
interpretation  of  the  concept  of 
"available  funds." 

•  Section  413.153  should  be  revised 
to  include  a  definition  of  "investment 
income."  The  commenter  believes  that 
our  current  definition  of  investment 
income,  which  is  set  forth  in  the  Manual 
rather  than  in  regulations,  is 
inconsistent  with  generally  accepted 
accounting  principles. 

•  HCFA  should  revise  §  413.153(d)(3) 
to  explain  expUcitly  how  the  allocation 
of  repayments  is  made  between  the 
principal  and  interest  portions  of  the 
loan  in  paying  off  necessary  borrowing. 
The  commenter  believes  that  any 
repayments  must  be  applied  to  both  the 
allowable  principal  and  interest 
portions  of  the  loan  before  applying  any 
repayments  to  the  unallowable  portion 
of  the  loan.  In  addition.  HCFA  should 
include  in  the  final  rule  an  example 
illustrating  the  application  of  the  policy 
regarding  repayments  for  the  necessary 
and  unnecessary  portions  of  a  loan. 

•  If  any  funds  tnat  are  generated  from 
the  provider's  patient  care  activities  are 
diverted  to  pay  for  an  imallowable 
borrowing,  that  diversion  should  be 
considered  an  investment  of  the 
provider's  patient-care-related  funds, 
and  any  investment  income  generated 
should  be  used  to  reduce  the  provider's 
otherwise  allowable  interest  expense. 
The  commenter  recommends  that  we 
revise  §  413.153(d)(3)  to  reflect  this 
concept. 

Finally,  the  commenter  suggested 
editorial  changes  to  improve  the  clarity 
of  §  413.153(d)(2)  and  (3). 

Response:  As  noted  by  the 
commenter,  the  revisions  to  §  413.134 
and  413.153  are  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1994.  Because  the  revisions 
to  these  sections  involve  changes  to  the 
cost  payment  niles  rather  than  the 
prospective  payment  system  rules,  an 
effective  date  tied  to  the  cost  reporting 


period  is  more  appropriate  than  an 
effective  date  tied  to  discharges. 

We  also  agree  with  several  of  the 
commenter's  recommendations,  and 
have  made  the  following  changes  in 
response  to  these  comments: 

•  We  are  revising  §  413.134(e)(1)  to    . 
state  that,  in  order  for  the  investment 
income  earned  on  the  funded 
depreciaticm  account  to  be  exempt  from 
offset  against  interest  expense,  the 
investment  income  must  be  deposited 
in,  and  become  part  of,  the  funded 
depreciation  account  at  the  time  of 
receipt  by  the  provider.  This  revision  is 
consistent  with  section  226.2  of  the 
Manual,  and  it  also  incorporates  the 
requirement  in  section  226.3  of  the 
Manual  that  the  investment  income 
must  be  deposited,  by  the  provider,  in 
the  funded  depreciation  account  at  the 
time  of  receipt. 

•  As  recommended,  we  are  revising 
the  regulations  to  state  that  when  a 
provider  invests  or  transfers  assets  of 
the  fund  to  a  related  organization,  these 
assets  are  treated  as  the  provider's  funds 
and  are  subject  to  all  the  provisions 
governing  funded  depreciation, 
notwithstanding  the  transfer.  However. 
because  we  believe  this  is  a  pervasive 
principle  of  the  funded  depreciation 
rules,  we  are  inserting  this  statement  in 
the  introductory  material  of 

§  413.134(e)(1),  rather  than  in 
§  413.134(e)(4),  as  the  conunenter 
sucficstcd. 

•  We  are  revising  §  413.134leM4)  to 
state  that  interest  expense  incurred  on 
loans  from  the  providers's  funded 
depreciation  account  to  purchase 
depreciable  assets  for  that  provider  is 
not  an  allowable  cost.  We  agree  that, 
consistent  with  section  226.1  of  the 
Manual,  the  provider's  funded 
depreciation  must  be  used,  ratherlhan 
loaned,  fw  that  purpose. 

•  We  are  adding  the  parenthetical 
phrase  "principal  and  interest"  after 
both  uses  of  the  word  "loan"  in 

§  413.153(d)(3)  to  clarify  that  any 
repayments  must  be  applied  to  both  the 
allowable  principal  and  interest 
portitms  of  the  necessary  portion  of  the 
loan  before  the  repayments  can  be 
applied  to  the  unallowable  portion  of 
the  loan.  However,  we  do  not  believe 
that  it  is  appropriate  to  revise  the 
regulations  to  add  an  example 
illustrating  the  application  of  the  policy 
regarding  repayments  for  the  necessary 
and  unnecessary  portions  of  a  loan. 
Instead,  we  intend  to  incorporate  the 
example  into  a  section  203. D  of  the 
Provider  Reimbursement  Manual  as  part 
of  the  upcoming  revision  of  that 
manual. 

•  We  are  revising  §  413.153(d)(3)  to 
clarify  that  if  any  funds  that  are 
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generated  from  the  provider's  patient 
care  activities  are  diverted  to  pay  an 
unallowable  borrowing,  that  diversion  is 
considered  an  investment  of  the 
provider's  patient  care  related  funds, 
and  any  investment  income  generated 
must  be  used  to  reduce  the  provider's 
otherwise  allowable  interest  expense. 

We  also  adopted  several  of  the 
commenter's  editorial  suggestions. 
However,  as  discussed  below,  we  did 
not  agree  with  two  of  the  commenter's 
recommendations. 

Since  1983,  we  have  had  several 
inquiries  regarding  whether  a  provider 
may  lend  its  funded  depreciation  to  a 
related  organization  for  the  purpose  of 
acquiring  depreciable  assets  to  be  used 
by  the  related  organization.  We  have 
responded  to  these  inquiries  by  stating 
that  these  loans  are  permissible  as  long 
as  the  funds  remain  available  to  the 
provider  making  the  loan.  Thus,  if  a 
provider  lends  its  funded  depreciation 
to  a  related  organization,  and 
subsequently  borrows  for  a  purpose  for 
which  its  funded  depreciation  should 
have  been  used,  the  borrowing  will  be 
considered  unnecessary  to  the  extent  of 
the  funded  depreciation  that  should 
have  been  available,  but  was  not,  due  to 
the  loan  to  the  related  organization.  We 
are  adding  new  §  413.134(e)(4)(iv)  to 
incorporate  this  longstanding  policy. 
We  do  not  believe  that  it  would  be 
appropriate  to  add  a  definition  of 
investment  income  to  §  413.153  in  this 
final  rule  for  the  following  reasons. 
First,  since  we  did  not  propose  to  add 
a  new  definition  of  investment  income 
to  the  regulations,  there  would  be  no 
opportunity  for  public  comment. 
Moreover,  we  would  prefer  to  continue 
to  refine  our  definition  of  this  term  and 
propose  it  in  a  future  rulemaking 
document.  In  developing  any  changes  to 
'  this  definition,  we  will  fully  consider 
the  commenter's  suggestions. 

VI.  Changes  for  Hospitals  Excluded 
From  the  Prospective  Payment  Systems 

A.  New  Requirements  for  Certain  Long- 
Term  Care  Hospitals  Excluded  From  the 
Prospective  Payment  Systems  (§412.23) 

Section  1861(e)  of  the  Act  and  the 
regulations  at  42  CFR  part  482  define  a 
hospital  as  an  institution  that  qualifies 
to  participate  in  Medicare  because  it 
meets  certain  health  and  safety 
standards,  knovm  as  "conditions  of 
participation"  (COPs).  A  hospital  must 
be  surveyed  for  compliance  with  the 
COPs  by  State  agencies  that  work  under 
agreement  with  HCFA  unless,  under 
section  1865  of  the  Act  and  regulations 
at  42  CFR  part  488,  the  hospital  is 
presumed  to  meet  the  COPs  on  the  basis 
of  accreditation  by  the  Joint 


Commission  on  Accreditation  of 
Healthcare  Organizations  or  the 
American  Osteopathic  Association. 

Recently,  some  entities  have 
discovered  that  the  process  for 
becoming  a  pronder  under  the  COPs 
can  be  manipulated  to  permit  them  to 
receive  exclusion  from  the  prospective 
payment  systems.  Specifically,  hospitals 
have  begun  to  organize  themselves 
under  what  they  themselves  refer  to  as 
the  "hospital  within  a  hospital"  model. 
Under  this  model,  an  entity  may  operate 
in  space  leased  fi-om  a  hospital,"  and 
have  most  or  all  services  furnished 
under  arrangements  by  employees  of  the 
lessor  hospital.  The  newly  organized 
entity  may  be  operated  by  a  corporation 
formed  and  controlled  by  the  lessor 
hospital,  or  by  a  third  entity  that 
controls  both.  In  either  case,  the  new 
entity  seeks  State  licensure  and 
Medicare  participation  as  a  hospital, 
demonstrates  that  it  has  an  average 
length  of  stay  of  over  25  days,  and 
obtains  an  exclusion  fi-om  the 
prospective  payment  systems.  The  effect 
of  this  process  is  to  extend  the  long-term 
care  hospital  exclusion  to  what  is  for  all 
practical  purposes  a  long-term  care 
hospital  unit. 

We  believe  it  may  not  be  appropriate 
for  a  long-term  care  "hospital  within  a 
hospital"  to  receive  an  exclusion  fi-om 
the  prospective  payment  systems.  The 
considerations  underlying  exclusions 
fi-om  the  prospective  payment  systems 
may  not  apply  to  these  entities. 

Under  tne  prospective  payment 
systems,  hospitals  are  paid  for  inpatient 
services  on  the  basis  of  prospectively 
determined  rates.  Under  section 
1886(d)(1)(B)  of  the  Act,  certain 
hospitals  and  units  are  excluded  fi-om 
the  prospective  payment  systems, 
including  psychiatric,  rehabilitation, 
children's,  and  long-term  care  hospitals, 
and  psychiatric  and  rehabilitation  units. 
These  hospitals  and  units  are  excluded 
because  they  could  not  be  paid 
appropriately  under  the  prospective 
payment  systems. 

The  prospective  pa>Tnent  systems  are 
based  on  an  averaging  concept  that 
recognizes  that  some  patients  will  stay 
longer  and  consume  more  resources 
than  expected,  while  others  will  have 
shorter,  less  costly  stays.  We  expect  that 
an  efficiently  operated  hospital  will  be 
able  to  deliver  quality  care  to  Medicare 
patients  at  an  aggregate  cost  no  greater 
than  its  aggregate  Medicare  payments 
under  the  prospective  payment  systems 
for  each  cost  reporting  period. 

The  DRG  system  does  not,  however, 
apply  to  long-stay  hospitals.  Those 
hospitals  have  few  short-stay  or  low- 
cost  cases,  and  might  be  systematically 
underpaid  if  the  prospective  payment 


inethod  applied.  Thus,  exclusion  of 
entire  long-term  care  hospitals  fi-om  the 
prospective  payment  systems  is 
appropriate.  However,  if  an  entity  thaf 
provides  long-term  care  is  part  of  a 
larger  hospital,  the  reasons  for  exclusion 
may  not  apply.  A  long-term  care 
"hospital  within  a  hospital"  is 
essentially  a  long-term  care  hospital 
unit  that  accounts  for  only  a  part  of  the 
larger  hospital's  patient  load.  The 
principles  underlying  the  prospective 
payment  systems  do  apply  to  the  larger 
hospital,  unlike  entire  long-term  care 
hospitals.  Exclusion  of  long-term  care 
units  could  inadvertently  encourage 
hospitals  to  try  to  abuse  the  prospective 
payment  systems,  by  diverting  all  long- 
stay  cases  to  the  excluded  unit,  leaving 
only  the  shorter,  less  costly  cases  to  be 
paid  for  under  the  prospective  payment 
systems.  In  such  cases,  hospitals  would 
profit  inappropriately  bom  prospective 
payments. 

For  these  reasons,  we  believe  it  may 
be  inappropriate  to  grant  an  exclusion  to 
a  long-term  care  "hospital  within  a 
hospital."  Moreover,  exclusion  of  long- 
term  care  "units"  is  inconsistent  with 
the  statutor\'  scheme.  Section 
1886(d)(1)(B)  of  the  Act  clearly  provides 
for  exclusions  from  the  prospective 
payment  systems  for  long-term  care 
hospitals,  and  also  for  psychiatric  units 
and  rehabilitation  units,  but  the  statute 
does  not  provide  for  exclusion  of  long- 
term  care  units.  Because  we  believe 
such  exclusions  are  contrary  to  the 
purpose  and  scheme  of  section 
1886(d)(1)(B)  of  the  Act,  we  proposed  to 
revise  the  regulations  to  prevent 
inappropriate  exclusions. 

To  avoid  recognizing  nominal 
hospitals,  while  allowing  adequate 
flexibility  for  legitimate  networking  and 
sharing  of  services,  we  proposed 
additional  criteria  in  42  CFR  part  412, 
subpart  B  for  determining  whether  an 
entity  qualifies  for  exclusion  from  the 
prospective  payment  systems  as  a  long- 
term  care  hospital.  Under  the  proposed 
rule,  the  revised  criteria  would  apply  to 
entities  seeking  exclusion  as  a  long-term 
care  hospital  for  cost  reporting  periods 
beginning  on  or  after  October  1,  1994, 
including  reapprovals  of  long-term  care 
exclusions  for  entities  that  are  currently 
e.xcluded. 

We  proposed  that  in  addition  to 
meeting  any  of  the  classification 
requirements  set  forth  in  §412.23.  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1994,  to  be  excluded 
from  the  prospective  payment  systems, 
a  hospital  located  in  the  same  building 
or  in  one  or  more  entire  buildings 
located  on  the  same  campus  as  another 
hospital  and  seeking  long-term  care 
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exclusion  must  meet  the  following 
requirements: 

•  Separate  eovewing  body.  The 
hospital  has  a  governing  body  that  is 
separate  from  the  governing  body  of  the 
hospital  from  which  it  obtains  space. 
The  hospital's  governing  body  is  not 
under  the  control  of  the  hospital  that 
provides  space,  or  of  any  third  entity 
that  controls  both  hospitals. 

•  Separate  chief  medical  officer.  The 
hospital  has  a  single  chief  medical 
officer  who  reports  directly  to  the 
governing  body  and  who  is  responsible 
for  all  medical  staff  activities  of  the 
hospital.  The  chief  medical  officer  of  the 
hospital  is  not  employed  by  or  under 
contract  with  either  the  hospital  that 
provides  space  or  any  third  entity  that 
controls  both  hospitals. 

•  Separate  medical  staff.  The  hospital 
has  a  medical  staff  that  is  separate  from 
the  medical  staff  of  the  hospital  from 
which  it  obtains  space.  The  hospital's 
medical  staff  is  directly  accountable  to 
the  governing  body  for  the  quality  of 
medical  care  provided  in  the  hospital, 
and  adopts  and  enforces  bylaws 
governing  medical  staff  activities, 
including  criteria  and  procedures  for 
recommending  to  the  governing  body 
the  privileges  to  be  granted  to 
individual  practitioners. 

•  Chief  executive  officer.  The  hospital 
has  a  single  chief  executive  officer 
through  whom  all  administrative 
authority  flows,  and  who  exercises 
control  and  surveillance  over  all 
administrative  activities  of  the  hospital. 
The  chief  executive  officer  is  not 
employed  by,  or  uiuler  ccHitract  with, 
either  the  hospital  that  provides  space 
or  any  third  entity  that  controls  both 
hospitals. 

•  Performance  of  basic  hospital 
functions.  The  hospital  performs  the 
basic  hospital  functions  specified  in 
§§  482  21  through  482.27,  482.30,  and 
482.42  through  the  use  of  employees  or 
under  contracts  or  other  agreements 
with  entities  other  than  the  hospital 
from  which  it  obtains  space,  or  a  third 
entity  that  controls  both  hospitals.  Food 
and  dietetic  services  and  housekeeping, 
maintenance,  and  other  services 
necessary  to  maintain  a  clean  and  safe 
physical  environment  could  be  obtained 
under  contracts  or  other  agreements 
with  the  hospital  that  provides  space,  or 
with  a  third  entity  that  controls  both 
hospitals. 

For  purposes  of  these  proposals,  we 
considered  "control"  to  exist  if  an 
individual  or  organization  has  the 
power,  directly  or  indirectly, 
significantly  to  influence  or  direct  the 
actions  or  policies  of  an  organization  or 
institution.  This  definition  of  "control" 
is  now  codified  in  the  regulations  at 


§  413.17(bK3).  coiiceming  allowable 
Medicare  costs,  and  we  would  apply  the 
same  criteria  to  determine  whether 
hospitals  and  hospital  units  should  be 
excluded  from  the  prospective  payment 
systems.  Thus,  most  hospital  managers 
and  administrators  are  familiar  with  this 
definition.  We  asked  for  comments  on 
this  and  other  issues  concerning  the 
proposed  exclusion  criteria. 

Finally,  to  ensure  that  hospitals  that 
are  excluded  from  the  prospective 
payment  systems  are  not  confused  with 
the  types  of  facilities  that  can 
participate  separately  in  Medicare  as 
distinct-part  psychiatric  hospitals  or 
skilled  nursing  facilities,  we  proposed 
to  delete  all  references  in  the  current 
prospective  payment  systems 
regulations  to  excluded  units  as 
"distinct  part"  facilities. 

We  received  a  number  of  comments 
on  these  proposals  and  our  responses  to 
them  are  as  follows. 

Comment:  Some  commenters 
expressed  unqualified  support  for  the 
new  criteria,  saying  they  would  help  to 
limit  long-term  care  exclusions  to  only 
legitimately  organized  long-term  care 
hospitals,  and  allow  for  more  equitable 
treatment  of  facilities. 

Response:  We  continue  to  believe  new 
criteria,  as  proposed  in  §  412.23(e)(3), 
are  needed  and  are  adopting  them, 
subject  to  the  changes  described  below. 

Comment:  Several  commenters 
questioned  HCFA's  authority  to  impose 
new  criteria  for  exclusion  of  long-term 
care  hospitals.  The  commenters  stated 
that  the  term  "hospital"  is  defined  in 
section  1861(e)  of  the  Act  and  section 
1886(d)(1)(B)  of  the  Act  provides  an 
exclusion  from  the  prospective  payment 
systems  for  a  "hospital"  having  an 
average  length  of  stay  over  25  days. 

Response:  As  discussed  above  and  in 
the  proposed  rule,  we  are  adding  new 
criteria  to  prevent  inappropriate 
exclusions  from  the  prospective 
payment  system.  The  purpose  of 
excluding  entities  from  the  prospective 
payment  system  is  to  address  situations 
in  which  the  principles  of  prospective 
payment  do  not  apply  well.  The 
considerations  imderlying  exclusions 
may  not  apply  to  situations  involving  a 
"hospital  within  a  hospital."  If  an  entity 
is  effectively  part  of  another  hospital 
and  the  principles  of  prospective 
payment  do  apply  well  to  the 
organization  as  a  whole,  then  it  would 
not  be  appropriate  to  exclude  part  of 
that  organization  from  the  prospective 
payment  system. 

Moreover,  we  believe  that  granting 
exclusion  to  a  "hospital  within  a 
hospital"  may  be  contrary  to  the 
statutory  scheme.  The  statute  provides 
for  exclusion  of  certain  types  of 


hospitals  and  certain  types  of  hospital 
units.  Significantly,  the  statute  docs  not 
provide  for  exclusion  of  long-term  care 
units.  A  "hospital  within  a  hospital" 
may  essentially  be  a  long-term  care  unit 
of  another  hospital.  We  believe  these 
distinctions  are  meaningful  and  that  it 
would  undermine  the  distinctions  if  we 
allowed  exclusion  of  entities  that  are 
essentially  long-term  care  units. 

Thus,  in  order  to  prevent  exclusions 
that  are  contrary  to  the  purpose  of  the 
statute  and  to  the  statutory  scheme,  we 
proposed  additional  criteria  for  entities 
seeking  exclusion.  Sections  1102  and 
1871  of  the  Act  confer  authority  on  the 
Secretary  to  establish  rules  and 
regulations  as  may  be  necessary  to 
administer  the  Medicare  program.    - 

Comment:  Some  commenters 
indicated  that  the  new  criteria  would 
not  eliminate  the  possibility  that  some 
entities  may  be  able  to  circumvent  the 
prospective  payment  systems.  Several 
commenters  suggested  that,  instead  of 
imposing  structural  criteria  for 
determining  when  an  entity  qualifies  as 
a  bona  fide  separate  hospital,  we  should 
develop  criteria  that,  like  those  for 
rehabilitation  hospitals  and  units,  are 
specific  to  the  types  of  care  or  services 
furnished.  Another  commenter 
recommended  that  we  accept  individual 
States'  standards  for  long-term  care 
hospitals  instead  of  adopting  the 
proposed  requirements.  Some 
commenters  stated  that  a  facility  being 
operated  as  a  long-terra  care  unit  rather 
than  a  separate  hospital  would  be 
expected  to  receive  most  of  its  patients 
on  referral  from  the  host  hospital.  Thus, 
one  commenter  recommended  that,  in 
addition  to  meeting  other  criteria,  a 
long-term  care  hospital  must  show  that 
it  has  some  admissions  from  hospitals 
other  than  the  one  with  which  it  shares 
a  building  or  campus.  Another 
commenter  recommended  that  requiring 
a  minimum  percentage  of  admissions 
from  hospitals  other  than  the  one  in 
which  it  is  located  be  adc^ted  as  an 
alternative  to  the  proposed  criteria.  Still 
another  commenter  recommended  that  a 
long-term  care  hospital  be  required  to 
have  at  least  75  percent  of  its 
admissions  from  entities  to  which  it  is 
not  related  by  common  control,  as 
defined  in  §  413.17(b)(3). 

Response:  Although  we  recognize  that 
the  proposed  criteria  may  not  prevent 
all  attempts  to  circumvent  the 
prospective  payment  systems,  we  do 
expect  them  to  identify  situations  when 
exclusion  is  appropriate,  and  thus 
address  the  potential  abuses  of  the 
exclusion  provisions.  We  do  not  agree 
that  the  intended  effect  of  the  proposals 
could  be  achieved  through  service- 
specific  criteria.  The  problem  the 


proposals  were  designed  to  deal  with 
does  not  relate  to  the  scope  ot  types  of 
services  availeUe  in  facilities,  but  to  the 
organizatioiial  integrity  of  entities 
seeking  exclusion  from  the  prospective 
payment  ^sterns  as  separate  hospitals^ 
If  ft  "hospital  within  a  hospital"  is  really 
part  of  another  hospital  and  the 
principles  of  the  projective  payment 
system  wonld  apply  to  the  organization 
as  a  whole,  then  the  "hospital  within  a 
hospital"  shouid  aot  receive  an 
exclusion. 

Also,  although  long-term  care 
"hospitals  are  required  to  comply  widi 
licensure  or  other  State  laws  affecting 
patient  health  and  safety,  we  do  not 
agree  that  it  woul<l  be  appropriate 
simply  to  adopt  whatever  requirements 
a  particular  State  might  impose  on  long- 
term  care  hospitals  •&  iiut  basio  fof 
exciuoion  from  the  prospective  pavment 
.systems;  on  the  contrarv.  we  believe 
exclusion  decisions  should  be  made 
imder  a  uniform  national  policy. 

With  regard  to  the  suggestions  that  we 
adopt  a  standard  related  to  the  source  of 
a  hospital's  patients,  we  agree  that  the 
extent  to  which  a  facility  accepts 
patients  from  outside  sources  can  be  an 
important  indicator  of  its  status  as  a 
separate  facility,  not  merely  a  unit  of 
another  hospiul.  In  general  a  facility's 
functional  separateness  should  be 
reflected  in  its  ability  to  attract  patients 
from  sources  other  than' the  hospital  that 
serves  as  its  host  For  example,  if  a 
facility  receives  all  (of  nearly  all)  of  its 
admissions  independently  (that  is.  from 
■  outside  S€>urces).  it  caii  reasonably  be 
assumed  to  be  functioning  Separ^ely 
from  the  host  hospital.  In  such  a  case, 
the  fact  that  it  sluuned  services  and 
facilities  with  the  host  hospital  would 
not  necessarily  be  an  indication  that 
exclusion  is  inapprc^iate.  On  the  other 
hand,  if  a  facility  has  no  more  than  a 
bare  majority  (for  example,  51  or  55 
percent)  of  its  admissions  from  other 
sources,  and  does  not  meet  the  other 
criteria  for  separateness.  the  facility  may 
be  dependent  upon  the  host  hospital  for 
both  services  and  patients.  In  such 
cases,  we  do  not  believe  it  can  or  should 
be  seen  as  functionally  or  structurally 
separate  from  the  host'  hospital; 
therefore,  the  payment  considerations 
underlying  exclusion  do  not  apply  and 
oxclusion  would  be  inappropriate. 

On  the  other  hand,  the  level  of 
outside  referrals  required  should  not  be 
set  so  high  as  to  discourage  use  of  the 
facility  by  the  host  facihty  as  well  as  by 
others  in  the  community.  To  balance 
these  opposing  concerns,  we  are 
revising  §  412.23  to  adopt  a  75  percent 
referral  standard  as  an  alternative 
criterion  to  tbe  proposed  criteria.  Uncter 
this  api»oach.  a  hospital  may  olitain  an 


exclusioQ  either  by  meetiag  the  criteria 
relating  to  organizatiooal  and  functional 
separateness  in  §  412.23(e)(3)(i}.  oc  by 
meeting  the  otganizatiooal  separateness 
criteria  (that  is.  S412-23(eH3l{i)  (A) 
through  ID»  and  by  showing  that 
during  the  quahfyfng  period  used  to 
establish  compliance  with  the  length  of 
stay  requirement,  at  least  75  percent  of 
the  hospital's  inpatient  population  were 
referred  to  it  from  a  source  other  than 
a  hospit^  occupying  space  in  the  same 
building  or  on  the  same  campus.  We 
believe  allowing  a  hospital  to  qualify 
under  either  of  these  ahem^ves  will 
mitigate  the  concerns  expressed  by 
commenters  about  cost-effectiveness 
and  the  statusof  satellite  fadUties 
(discussed  below),  while  still  helping  to 
avoid  circumventioo  of  the  rules 
governing  exclusion  from  the 
prospective  payment  svstems. 
•  We  recognize  that  in' detefmining  the 
level  of  outside  referrak- needed  to 
pennit  a  long-term  care  exclusion  for  a 
hospital  operating  in  the  same  building 
or  on  the  same  campus  as  another,  we 
could  have  chosen  a  percentage  higher 
or  lower  than  75  percent  We  adopted 
this  level  of  outside  jeferrals  as  a 
qualifying  le\el  not  only  because  it  was 
•  recommended  by  a  commenter  hut  also 
because  we  believe  it  is  indicative  of 
situations  when  a  hospital  is  sufficiently 
separate  so  that  the  reasons  underlying 
exclusioos  do  apply.  At  the  same  time, 
it  prevents  exclusion  for  a  facility  that 
is  not  a  functionally  separate  hospital 
meeting  community  needs  for  long-term 
care,  but  may  be  a  paper  entity  for 
which  the  reasons  urxlerlying 
exchtsioDs  do  not  apply. 

In  ad<^ting  this  criterion,  we  are 
aware  of  the  possibility  that  some 
facilities  may  attempt  to  adopt 
reciprocal  r^^f^rral  arrangements  under 
which  one  vn:alled  "hospital  within  a 
hospital  ■  would  refer  patients  to 
another  such  entity,  thus  establishing 
"hospitals  "  that  are  not  true  community 
institutions  but  in  effect  operate  as 
mutually  supportive  hospital  units.  We 
plan  to  monitor  the  referral  patterns  of 
facilities  that  obtain  prospective 
payment  system  exclusion  under  the 
criterion  based  on  their  inpatient 
population,  and  may  propose  furtlier 
changes  to  the  regulations  or  take  other 
actions  as  needed. 

Comment:  Two  commenters  stated 
that  the  new  exclusion  criteria  for  Umg- 
term  care  hospitals  appe.ar  to  have  been 
designed  to  prevent  inappropriate 
exclusion  of  long-stay  units  of 
prospective  payment  systems  hospitals. 
As  proposed,  however,  the  criteria 
would  also  prevent  a  current  long-term 
care  hospital  from  keeping  its  long-term 
care  exclusion  if  it  sets  up  a  separate 


rehabililatioii  ho^tal  on  its  campus  or 
in  its  facility,  in  ofdet  to  avoid  aaual 
and  potential  probleoK.  (One  hospital 
apparently  faces  an  actual  probkm  in 
pro\iding  rehabihtation  services  at  costs 
less  dian  its  TEFRA  limits,  since  those 
limits  reflect  a  base  year  during  which 
it  furnished  virtually  no  rehabilitative 
care.  Th*  hospital  also  faces  a  potential 
problem,  in  that  if  it  remains  a  single 
long-term  care  hospital  it  mav  not 
qualify  for  pa^^nent  under  whatever 
prospective  payment  system  is  finally 
adopted  for  rehabilitation  hospitals  and 
units.)  To  avoid  this  result,  one 
commemer  recommended  that  the 
proposed  regulations  be  revised  to  apply 
only  to  applicant  long-term  care 
hospitals  set  up  in  the  same  building  or 
on  the  same  campus  as  prospective 
payment  systems  hospitals,  or  that 
existing  long-term  care  hospitals  be 
exempted  from  the  new  criteria. 
Another  commenter  suggested  that  the 
new  criteria  be  applied  more  Ifberallv  in 
the  case  of  applicant  long-term  care 
hospitals  that  obtain  space  fixim 
hospitals  excluded  from  the  prospectix-e 
pavment  s\-stems. 

Response:  The  new  exclusion  criteria 
were  developed  in  response  to 
situations  in\-olving  prospective 
payment  systems  hospitals  rather  than 
currently  excluded  hospitals.  However, 
we  recognize  that  there  may  be  other 
situations  in  which  a  hospital  may  want 
to  reconfigure  itself  solely  to  gain'a 
reimbursement  advantage,  rather  than  to 
improve  its  quality  of  care  or  efficiency 
of  operation.  Under  these 
circumstances,  we  beUeve  it  is 
appropriate  to  apply  the  revised  long- 
term  care  exclusion  criteria  as  needed  to 
ensure  that  a  facility  is  not  able  to 
circumvent  the  prospective  pa\  ment 
systems  or  a  TEFRA  limitation  sLmpIv 
through  a  nominal  restructuring.  In 
addition.  §  413.40  contains  several 
provisions  that  allow  for  adjustments  to 
accommodate  changes  that  occur  after 
an  excluded  hospitals  base  vear.  For 
these  reasons,  we  have  not  revised  the 
exclusion  criteria  for  long-term  care 
hospitals  as  requested  by  these 
commenters. 

Comment:  Some  commenters  stated 
that  the  new  exclusion  criteria  are  not 
necessary  to  prevent  inappropriate 
utilization  of  long-term  care  services, 
since  FRO  review  of  admissions  already 
achieves  this  result. 

Response:  We  recognize  the 
importance  of  PRO  activities  in  assuring 
appropriate  utilization,  but  we  do  not 
believe  PRO  review  of  specific 
admissions  can  be  effective  in  deahng 
with  problems  of  inappropriate 
exclusion  of  certain  types  of  facilities. 
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Comment:  A  conmienter  stated  that  in 
some  cases,  long-term  care  exclusions 
have  been  granted  to  hospitals  that  lease 
space  from  another  company  to  which 
they  are  related  by  common  ownership. 
The  commenter  recommended  the  final 
rules  be  clarified  to  state  that  long-term 
care  exclusions  are  available  to 
hospitals  that  are  separately  operated 
but  are  related  through  common 
ownership. 

Response:  A  facility  may  qualify  for 
exclusion  as  long  as  it  meets  the  criteria, 
even  if  it  is  owned  by  the  same  entity 
as  a  hospital  with  which  it  shares  a 
building  or  a  campus.  A  separately 
operated  hospital  is  not  ineligible  for 
exclusion  solely  because  it  and  the  host 
facility  are  under  common  ownership. 
We  do  not  believe  that  it  is  necessary  to 
revise  the  regulations  to  clarify  this 

point. 

Comment:  Some  commenters  stated 
that  the  new  exclusion  criteria  could 
adversely  affect  the  quality  of  care 
patients  receive,  by  limiting  access  to 
care  and  by  requiring  transfers  that 
could  be  medically  inappropriate.  A 
commenter  stated  that  the  criteria  could 
lead  to  a  shortage  of  long-term  care  beds 
in  rural  areas,  and  suggested  we  either 
abandon  the  proposal  or  create  an 
exception  for  rural  facilities. 

Response:  We  agree  that  it  would  not 
be  desirable  to  limit  patients'  access  to 
long-term  care  or  to  require  medically 
inappropriate  transfers.  However,  none 
of  the  commenters  presented  any  data, 
studies,  or  other  objective  information 
to  demonstrate  that  these  results  would 
occur.  Moreover,  all  hospitals  are 
obUgated  under  the  Medicare  conditions 
of  participation  (§  482.21(b))  to  have  an 
effective,  ongoing  discharge  planning 
program  that  facilitates  the  provision  of 
follow-up  care.  We  believe  this 
requirement  is  effective  in  preventing 
premature  or  inappropriate  discharges, 
but  will  investigate  fully  any  complaints 
we  receive  in  this  area.  In  this  context, 
we  note  that  the  new  criteria  are 
designed  only  to  make  appropriate 
payments,  not  to  affect  medical  practice. 

We  also  considered  the  proposal  to 
exempt  rural  facilities  from  the 
requirements;  however,  we  believe  that 
the  exclusion  provisions  can  be 
administered  most  efficiently  and 
equitably  if  we  use  a  single  set  of 
standards  for  both  urban  and  rural 
facilities.  In  addition,  we  do  not  want  to 
indirectly  encourage  the  development  of 
hospitals  within  hospitals  in  rural  areas. 
Therefore,  we  are  not  adopting  this 
suggestion. 

Comment:  A  commenter  expressed 
reservations  about  several  of  the  specific 
proposed  criteria,  saying  that  having  a 

separate  governing  body,  chief  medical 


officer,  and  chief  executive  officer  could 
impede  coordination  of  care. 

Response:  As  noted  above,  all 
hospitals  are  responsible  for  discharge 
planning,  and  they  typically  develop 
referral  and  other  relationships  with 
other  facilities  to  fulfill  this 
responsibility.  In  general,  there  is  no 
indication  that  the  independence  of 
these  facilities  impedes  the  coordination 
of  hospital  and  post-hospital  care.  Thus, 
we  do  not  believe  that  these  criteria  will 
impede  the  coordination  of  patient  care. 
Comment:  A  commenter  opposed  the 
use  of  the  definition  of  "control" 
incorporated  into  the  proposed  criteria. 
The  commenter  stated  that  "control"  is 
a  reimbursement  concept  and  that  it  is 
not  appropriate  to  apply  this  concept  for 
purposes  of  determining  whether  two 
facihties  may  be  separately  certified  for 
Medicare  peirticipation. 

Response:  The  purpose  of  the 
proposed  criteria  is  not  to  determine 
whether  a  facility  seeking  to  participate 
in  Medicare  as  a  hospital  is  qualified  to 
do  so  under  the  conditions  of 
participation.  On  the  contrary,  the  goal 
of  the  criteria  is  to  limit  exclusions  to 
situations  when  exclusion  is  warranted. 
We  believe  that  it  is  appropriate  to 
adopt  the  definition  of  control  under 
§  413.17(b)(3),  which  currently  applies 
for  reimbursement  purposes,  because  it 
is  a  long-established  and  well 
understood  payment  rule  that  can  be 
readily  appUed  to  this  new  situation. 

Comment:  Several  commenter^ stated 
that  the  proposals  would  increase  costs 
by  limiting  hospitals'  ability  to  share 
space  and  services.  Even  some 
commenters  who  generally  favored  the 
"core  services"  criteria  (that  is,  the 
requirement  under  proposed 
§  412.23(e)(3)(v)  that  a  hospital  perform 
basic  hospital  functions  through  the  use 
of  its  employees  or  under  contract  with 
an  entity  other  than  the  hospital  from 
which  it  obtains  space)  nevertheless 
suggested  that  long-term  care  hospitals 
be  allowed  to  buy  laboratory  and 
radiology  services  from  the  host 
hospital. 

Response:  We  understand  the 
commenters'  concerns,  but  also  believe 
that  the  ability  to  provide  certain  core 
services,  including  laboratory  and 
radiology  services,  needed  by  patients 
can  be  an  important  indicator  of  the 
separateness  of  a  facility  seeking 
"  exclusion  as  a  long-term  care  hospital. 
Moreover,  as  noted  elsewhere  in  this 
preamble,  hospitals  that  receive  a 
certain  percentage  of  their  patients  from 
sources  other  than  the  hospital  from 
which  it  obtains  space  are  not  required 
to  meet  the  "core  services"  requirement 
Therefore,  we  did  not  adopt  the 
recommendation  that  laboratory  and 


radiology  be  excluded  from  the  list  of 
core  services. 

Comment:  A  commenter  asked  for 
clarification  of  whether  the  additional 
criteria  would  apply  only  when  an 
applicant  long-term  care  hospital 
obtains  space  from  another  hospital,  or 
whether  they  also  would  apply  when 
the  applicant  long-term  care  hospital 
obtains  space  from  a  third  entity  that 
controls  both  hospitals. 

Response:  The  new  criteria  apply 
whenever  a  hospital  seeking  long-term 
care  exclusion  occupies  space  in  a 
building  that  is  also  used  by  another 
hospital,  or  in  a  building  that  is  located 
on  the  same  campus  as  one  or  more 
buildings  used  by  another  hospital.  If 
these  conditions  exist,  the  exclusion 
request  must  be  evaluated  under  the 
new  criteria,  regardless  of  whether  the 
space  occupied  by  the  applicant  long- 
term  care  hospital  is  furnished  by 
another  hospital  or  by  a  third  entity. 
However,  the  criteria  do  not  apply  if  the 
applicant  long-term  care  hospital  is  the 
only  hospital  to  occupy  space  in  the 
building  or  on  the  campus. 

The  following  examples  illustrate  this 
rule:  if  a  hospital  seeking  long-term  care 
exclusion  and  another  hospital  each 
occupy  five  floors  of  the  same  ten-story 
building,  the  new  criteria  apply.  This  is 
the  case  even  if  the  applicant  long-term 
care  hospital  does  not  lease  its  space 
from  the  other  hospital,  but  from 
another  source,  such  as  a  private  realty 
company  that  acts  only  as  a  lessor  and 
does  not  have  any  other  association 
with  the  long-term  care  hospital. 
However,  the  criteria  do  not  apply  if  the 
applicant  long-term  care  hospital 
occupies  the  entire  building,  or  if  the 
other  five  floors  are  occupied  by  an 
entity  other  than  a  hospital,  such  as  a 
health  maintenance  organization  or 
physician  professional  corporation. 
Under  these  circumstances  the  criteria 
do  not  apply,  even  if  the  space  is 
provided  to  the  applicant  long-term  care 
hospital  by  a  controlling  third  entity, 
such  as  a  chain  organization  that  owns 
or  controls  it  as  well  as  one  or  more 
other  hospitals. 

To  clarify  these  points,  we  have 
revised  §  412.23(e)  to  remove  references 
to  hospitals  that  provide  or  obtain 
space,  and  to  refer  instead  to  hospitals 
that  occupy  space  in  the  same  building 
or  on  the  same  campus. 

Comment:  A  commenter  asked 
whether  a  hospital  seeking  long-term 
care  exclusion  would  be  disqualified  if 
it  purchased  therapy  services  and 
supplies,  such  as  pharmaceuticals,  from 
the  hospital  from  which  it  obtains 
space. 

Response:  In  general,  exclusion  or 
non-exclusion  of  individual  facilities  is 


determined  on  a  fadHty-by-facihty  basis 
by  the  HCFA  regional  office  (RO),  based 
on  the  facility's  compliance  with  the 
exclusion  cariteria.  We  note  that 
pharmaceutical  services  are  among  the 
core  services  that  a  hospital  must 
provide  directly^  or  obtain  from  an 
entity  other  than  the  one  with  which  it 
shares  sp>ace  in  a  building  otona 
hospital  canipus.  However,  we  also  ncrte 
that,  if  a  hospital  satisfies  the  75  percent 
referral  standad,  it  would  not  be 
disqualified  simply  because  it 
purchased  pharmaceutical  services  from 
the  host  hospital. 

Comment:  A  commenter  suggested 
that  the  term  "campus"  be  defined  more 
specifically  as  a  continuous  parcel  of 
property  owned  by  an  applicant  long- 
term  care  hospital.  The  commenter 
believes  that  "campus"  should  not 
include  any  property  owned  by  an 
excluded  hospital,  even  though  it  may 
adjoin  the  applicant  hospital's  property. 

Response:  We  have  not  adopted  an 
explicit  defhutioQ  of  the  term 
"campus,"  but  intend  th^  decisions 
about  whether  facilities  are  on  the  same 
campus  be  made  by  the  ROs  in  the 
course  of  applying  the  new  provisitHis. 
In  making  these  assessments,  RO  staff 
will  consider  not  only  the  ownership  of 
a  tract  of  land  but  its  actual  use.  For 
example,  if  a  hospital  owns  one  tract  of 
land  but  holds  an  adjacent  tract  under 
a  long-term  lease,  and  occupies  and  uses 
both  tracts  as  if  they  were  oae,  the  two 
tracts  might  be  considered  the  hospital's 
campus  regardless  of  the  ownership  of 
the  second  tract.  Thus,  because  of  the 
possibility  of  arrangements  such  as  this, 
we  do  not  believe  that  ownership  is  the 
sole  determinant  of  what  constitutes  a 
hospital's  campus. 

Comment  A  commenter 
recommended  that  the  regulations  be 
revised  to  exclude  sitiiations  in  which  a 
hospital  has  a  majority  of  its  beds 
located  in  a  single  site,  and  incurs  most 
of  its  costs  at  that  site,  but  has  a  satelUte 
location  at  which  some  of  its  beds  are 
located  in  the  same  building  as  another 
hospitaL 

Response:  We  beKeve  the  proposed 
criteria  should  be  applied  in  all  cases 
involving  joint  occupancy  of  a  building 
or  campus  by  an  applicant  long-term 
care  hospital  and  another  hospital,  and 
have  not  adopted  this  comment.  This 
means  that  if  a  hospital  has  estabhshed 
a  satellite  imit  within  another  hospital 
and  has  most  or  all  basic  hospital 
functions  for  the  unit  perfonned  by  the 
host  hospital  or  by  a  controUing  third 
entity,  the  hospital  would  not  be  able  fo 
qualify  for  a  long-term  care  exclusion 
under  the  criteria  as  proposed. 
However,  the  addiUooal  criterion 
related  to  the  sources  of  a  long-term  care 


hospital's  patients  will  be  applied  with 
respect  to  the  total  patient  population  a 
hospital  treats  at  all  locations,  including 
both  base  aad  satellite  facihties.  A 
hospital  which  has  a  maiotity  of  its  beds 
at  a  central  location  and  maintains  only 
a  small  nunrber  of  satellite  beds 
probaWy  would  attract  patients  from  a 
variety  of  sources  other  rhan  the 
hospital(s)  in  whidi  its  satellite 
facilities  are  located,  and  thus  may  be 
able  to  meet  the  aitemative  criterion 
related  to  the  sources  of  its  patieirtSs 

Cbnunent:  Several  commenters  noted 
that  some  long-term  care  hospitals  have 
operated  lor  many  \^ars  by  using  space 
and  services  obtained  from  other 
hospitals,  and  that  the  TEFRA  rates  for 
these  ho^tals  effectively  prevent 
excess  costs  at  these  facilities.  Because 
of  this,  the  comraenters  recommended 
that  we  exempt  currwitly  excluded 
facihties  from  the  new  criteria,  or 
provide  a  facihty-by-fadlity  exceptions 
process. 

Response:  We  understand  that  some 
facilities  that  have  been  excluded  under 
their  current  forms  of  oiganization  for 
many  years  may  not  meet  the  new 
exchjsioo  criteria.  We  agree  that  it  might 
be  inequitable  to  impose  new  criteria  on 
them  effective  iniraediately.  However, 
we  believe  that  the  exclusion  provisions 
can  be  administered  most  efficiently 
and  equitably  if  we  use  a  single  set  of 
standards  for  both  currently  excluded 
hospjtals  and  those  requesting  exclusion 
for  the  first  time.  We  considered  the 
suggestion  that  we  adopt  a  case-by -case 
exceptions  process,  but  we  are 
concerned  about  the  administrative 
burden  involved  in  such  a  process,  as 
well  as  the  difficuhy  in  setting  criteria. 
Therefore,  to  aUow  for  equitable 
treatment  of  currently  excluded 
hospitals  while  ensuring  that  all  similar 
hospitals  eventually  will  be  subject  to 
the  same  standards,  we  are  adding 
paragraph  (eK4)  to  §412.23  to  allow 
hospitals  with  kmg-tsm  care  exclusions 
in  effect  for  cost  reporting  prariods 
beginning  on  or  after  October  1,  1903. 
but  before  October  1,  1994.  an 
additional  12  months  before  the  new 
exclusion  criteria  will  apply.  Thus,  the 
new  exclusion  criteria  specified  in 
§  412.23(e)(3)  will  not  apply  to  those 
hospitals  until  the  start  of  their  first  cost 
reporting  period  beginning  on  or  after 
October  1,  1995. 


disorders,  cardiac  disordeis,  and 

chronic  pain— be  added  to  the  list  of 

medical  conditions,  und«- 

§  412.23(bM2).  thai  is  used  to  identi^r 

hospitals  and  hospital  units  that  are 

primarily  engaged  in  intensive  inpatient 

rehabilitation. 

Response:  Although  this  issue  was  nol 
addressed  in  the  May  27, 1994  proposed 
rule,  we  are  interested  in  suggestions 
regarding  chaises  in  this  provision  and 
will  take  them  into  consideration  in 
deciding  what,  if  any,  future  changes  are 
appropriate. 

ConvTtent:  Some  coromenters  stated 
that  there  is  an  incre^ing  need  for 
subacute  care,  which  is  not  now 
recognized  as  a  distinct  level  of  care 
under  Medicare.  The  cammenters 
recommended  that  new  coverage  and 
payment  policies  specific  to  subacute 
care  be  adopted  to  respond  to  this  need. 

Response:  These  comments  are 
similar  to  others  we  have  recently 
received  from  providers  involved  in 
treating  long-stay  patients.  These 
commenters  suggested  that  a  separate 
Medicare  benefit,  similar  to  the  hospital 
and  SNF  care  benefits,  be  developed  for 
care  that  is  variously  described  as 
"transitional"  or  "subacute."  We  are 
reviewing  these  suggestions  carefully, 
and  may  prc^KJse  new  legislation  or 
regulations  on  this  type  of  care  in  the 
future.  However,  there  is  currently  no 
Medicare  benefit  for  subacute  care,  and 
we  made  no  change  in  these  regulations 
based  on  these  comments. 

C.  Removal  of  the  1986  Malpractice 
Rule  (§413.56) 


B.  Misceilaneous  Comments 

Comment  Some  commenters 
recommended  that  we  revise  the 
regulatioos  on  exclusion  of 
rehabilitation  ho^itals  and  units  from 
the  prospective  payinent  systems.  They 
suggested  that  four  new  medical 
conditions — oncology  cases,  pulmonary 


We  proposed  to  remo\'e  from  the 
regulations  "the  1986  malpractice  rule", 
which  is  set  forth  at  §  413.56.  We  also 
proposed  to  remove  all  cross-refereaceft 
to  §  413.56.  This  technical  chaiige  is 
designed  to  conform  the  regulations  to 
the  various  authorities  that  have 
previously  established  that  the  1986 
malpractice  rule  is  invalid.  See  the  May 
27,  1994  pn^>osed  rule  for  a  detailed 
discussion  of  this  proposed  change  (S9 
PR  27751).  We  received  no  comments 
and  are  adopting  the  proposal  without 
change  in  this  final  rule.  As  a  resuh.  the 
amended  Medicare  rules  reflect  the 
previously  estabhshed  legal  requirement 
that  reasonable  cost  reimbursement  for 
provider  malpractice  insurance  cost 
claims  that  are  either  open  or  the  subject 
of  properly  pending  appeals,  must  be 
determined  under  the  pre- 1979 
utilization  method. 
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D.  Related  Technical  Changes 
(§§412.20,  412.22.  412.25.  412.27. 
412.29.412.30.412.96.412.105. 
412.108.  412.116.  412.130.  412.71. 
413.40.  413.53.  413.174  and  482.66) 
We  proposed  to  remove  the  words 
"distinct  part",  wherever  they  appear, 
in  the  following  places: 

(a)  Section  412.20(b)(1); 

(b)  Section  412.22(b); 

(c)  The  section  title  and  paragraph  (a) 
of  §412.25; 

(d)  The  undesignated  introductory 
texts  of  §§  412.27  and  412.29; 

(e)  The  section  title  of  §  41 2.30; 

(f)  Section  412.96(c)(1)  and  (c)(2); 
(^  Section  412.105(b).  (f)(5)  and 

(g)(l)(iii); 
(h)  Section  412.108(a)(2); 

(i)  Section  412.116(a)  and  (b); 

(j)  The  section  title  of  412.130; 

(k)  Section  412.130(a)(2)  and  (a)(3); 

(1)  Section  413.40(a)(2)(ii).  (b)(l)(i) 
through  (b)(l)(iii)  and  (f)(2);  and     . 

(m)  In  §  482.66(a)(7)(i).  the  second 
appearance  of  the  words  "distinct  part" 
are  removed. 

We  also  proposed  to  revise  the  section 
titles  of  §§  412.27  and  412.29  to  remove 
the  words  "distinct  part"  and  replace 
them  with  the  word  "excluded". 

In  addition,  we  proposed  to  make 
technical  changes  to  §§  412.71(b), 
413.53  and  413.174fh)(4)(iv)  to  remove 
and  replace  obsolete  language  and  to 
correct  references. 

We  received  no  comments  on  the 
technical  changes  described  above. 
Therefore,  we  are  adopting  those 
changes  as  proposed. 

VII.  ProPAC  Recommendations 

As  required  by  law,  we  reviewed  the 
March  1. 1994  report  submitted  by 
ProPAC  to  Congress  and  gave  its 
recommendations  careful  consideration 
in  conjunction  with  the  proposals  set 
forth  in  the  proposed  rule.  We  also 
responded  to  the  individual 
recommendations  in  the  proposed  rule. 
The  comments  we  received  on  the 
treatment  of  the  ProPAC 
recommendations  are  set  forth  below 
along  with  our  responses  to  those 
comments.  However,  if  we  received  no 
comments  from  the  public  concerning  a 
ProPAC  recommendation  or  our 
response  to  that  recommendation,  we 
have  not  repeated  the  recommendation 
and  response  in  the  discussion  below. 
Recommendations  9, 12,  and  13 
concerning  the  update  factors  for 
inpatient  operating  costs  are  discussed 
in  Appendix  D  to  this  final  rule. 
Recommendations  10  and  11  concerning 
the  update  factors  for  inpatient  capital 
costs  are  discussed  in  Appendix  E. 
Recommendations  15  and  16  concerning 


hospital  wage  data  and  the  hospital 
wage  index  are  discussed  in  section  III 
of  this  preamble.  The  remaining 
recommendations  on  which  vfre  received 
comments  are  discussed  below. 

A.  Update  to  the  Composite  Rate  for 
Dialysis  Services  (Recommendation  14) 

Recommendation:  The  FY  1995 
update  recommendation  for  the 
composite  rate  for  dialysis  services 
accounts  for  the  following: 

•  The  projected  increase  in  the 
market  basket  for  dialysis  services  in  FY 
1995,  estimated  at  4.3  percent; 

•  A  positive  adjustment  of  0.7 
percentage  points  to  reflect  the 
additional  costs  associated  with 
scientific  and  technological  advances; 

•  A  negative  adjustment  of  1.0 
percentage  points  to  encourage 
productivity  improvements;  and 

•  A  negative  discretionary  adjustment 
of  4.0  percentage  points  to  reflect  the 
relationship  between  payments  and 
estimated  FY  1994  costs. 

This  results  in  a  net  update 
recommendation  of  0.0  percent. 

Response  in  the  Proposed  Rule:  We 
agree  with  ProPAC's  recommendation 
not  to  propose  a  payment  rate  increase 
for  dialysis  services.  The  1991  audited 
data  support  this  decision.  As  the 
Commission  points  out,  these  data  show 
that  independent  renal  facility 
composite  payment  rates  are  higher  than 
their  Medicare  allowable  costs,  while 
hospital  renal  facilities  continue  to 
report  costs  in  excess  of  their  payment 
rates.  The  audits  did  not  provide  an 
explanation  for  the  higher  reported  costs 
of  hospital  renal  facilities  relative  to 
independent  renal  facilities.  However, 
auditors  found  that  hospital  renal 
facilities  often  fail  to  maintain  adequate 
records  for  allocation  costs  in  the  renal 
department.  Since  hospitals'  payments 
are  not  affected  by  renal  cost  reports. 
Supplement  Worksheet  I  of  HCFA- 
2552,  hospitals  do  not  always  complete 
their  cost  reports  accurately. 

Although  we  realize  the  importance  of 
regular  renal  audits,  the  budget  for 
audits  continues  to  decline.  Thus,  we  do 
not  plan  to  conduct  renal  audits  in  1994 
or  1995.  We  have  requested  funds  to 
conduct  renal  audits  in  1996.  During 
this  2-year  interval,  we  would  review 
the  1992  and  1993  cost  report  data  for 
those  renal  facilities  in  the  1991  audit 
sample. 

We  believe  that  this  analysis  will 
provide  cost  information  about  the 
ESRD  program  in  lieu  of  audited  data 
for  these  years.  Furthermore,  it  will 
provide  a  basis  for  analyzing  cost  data 
over  time  and  allow  for  better 
comparison  of  audited  and  unaudited 
costs. 


Comment:  ProPAC  believes  that 
annual  audits  are  necessary  to  develop 
the  data  needed  to  monitor  dialysis 
costs  over  time  and  to  ensure  that 
payments  for  dialysis  services  are 
updated  appropriately. 

Response:  We  believe  it  is  not  feasible 
at  this  time  to  conduct  annual  audits  of 
renal  facilities.  The  selection  of  a 
representative  sample  of  renal  facilities 
nationally,  the  coordination  of  the 
audits  with  fiscal  intermediaries,  and 
the  review  and  analysis  of  data  are  time 
consuming  activities.  The  audit  process 
takes  about  12  months  to  complete. 
Moreover,  audits  impose  burdens  on 
renal  facilities,  who  have  limited  staff 
resources.  We  believe  that  conducting 
audits  on  a  3-year  basis  is  a  reasonable 
alternative  to  annual  audits.  During  the 
interval,  unaudited  data  are  available 
from  HCRIS  for  ProPAC's  analysis.  In 
addition,  prior  audit  results  can  be  used 
to  account  for  differences  between 
reported  and  audited  costs. 

Comment:  One  commenter  beUeves 
that  the  lack  of  a  payment  rate  increase 
for  dialysis  services  is  unfair  to  hospital- 
based  renal  faciUties,  and  claims  that 
hospitals  service  a  more  resource- 
intensive  and  consequently  costlier 
patient  population. 

Response:  In  its  report  to  Congress, 
ProPAC  addressed  the  issue  of  the  cost 
differential  between  hospital-based 
renal  facilities  and  independent 
facilities  (see  p.  85-86).  ProPAC's 
analyses  of  various  data  failed  to 
attribute  the  cost  difference  between 
hospital-based  and  independent  renal 
facilities  to  factors,  such  as  patient  mix, 
for  which  the  payment  system  should 
compensate.  The  data  showed  that 
higher  costs  for  hospital-based  renal 
facilities  may  be  due,  in  part,  to  "richer 
employee  skill  mix"  and  the  inclusion 
of  inpatient  dialysis  service  costs  in  the 
outpatient  department.  Furthermore. 
ProPAC  found  that  audited  cost  data  did 
not  justify  an  increase  and 
recommended  no  payment  rate  update. 

To  date,  no  study  has  clearly 
demonstrated  that  hospitals  treat  a  more 
resource-intensive,  and  consequently 
costlier,  ESRD  patient  population  than 
independent  renal  facilities.  Until  an 
ESRD  case  mix  index  is  developed  to 
adjust  payment  rates,  the  exception 
process  provides  a  mechanism  for 
adjusting  payment  rates  to  account  for 
differences  in  patient  mix. 

B.  Level  of  the  Indirect  Medical 
Education  Adjustment  to  PPS  Operating 
Payments  (Recommendation  19) 

Recommendation:  The  Commission 
recommends  that  the  indirect  medical 
education  adjustment  to  prospective 
pavments  for  hospital  inpatient 
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operating  costs  be  reduced  from  its 
current  level  of  7.7  percent  to  7.0 
percent  for  fiscal  year  1995.  This 
reduction  should  be  implemented  with 
the  anticipated  decrease  in  indirect 
medical  education  payments  returned  to 
all  hospitals  through  a  proportionate 
increase  in  the  standardized  payment 
amounts.  The  Commission  also 
recommends  continuation  of  the 
indirect  medical  education  adjustment 
to  operating  payments  until  an 
alternative  system  of  compensating 
appropriately  for  the  higher  costs  of 
patient  care  in  teaching  institutions  is 
fully  operational. 

Response  in  the  Proposed  Rule:  The 
first  part  of  this  recommendation  is 
identical  to  ProPAC's  recommendation 
on  the  level  of  the  IME  adjustment  for 
FY  1994.  to  which  we  responded  in  the 
May  26,  1993  proposed  rule  (58  FR 
30255)  and  September  1, 1993  final  rule 
(58  FR  46326)  containing  the  changes  to 
the  prospective  payment  systems  for  FY 
1994.  We  agree  that  the  IME  adjustment 
should  be  reduced.  Although  we  have 
disagreed  with  ProPAC  in  the  past  over 
the  degree  of  reduction,  we  have 
proposed.reductions  as  part  of  the 
President's  budgets  for  the  last  several 
years. 

With  respect  to  ProPAC's 
methodology  for  estimating  the  indirect 
cost  effect  of  teaching  without 
accounting  for  the  DSH  adjustment,  we 
explained  our  opposition  to  this 
suggestion  in  the  September  1. 1993 
final  rule  (58  FR  46328).  To  reiterate, 
our  analysis  indicates  that  there  is 
evidence  of  significantly  higher  costs 
related  to  DSH  among  urban  hospitals 
with  100  or  more  beds  (see  O'Dougherty 
et  al..  Health  Care  Financing  Review. 
Winter  1992,  p.  31).  Since  these 
hospitals  receive  over  96  percent  of  all 
DSH  payments,  we  beUeve  ProPAC's 
claim  that  "DSH  payments  generally  do 
not  reflect  differences  in  costs"  is 
overstated.  We  do  agree,  however,  that 
the  current  level  of  DSH  payments 
exceeds  the  measured  cost  effect  of  DSH 
even  among  urban  hospitals  with  100  or 
more  beds,  ki  that  regard,  we  point  out 
that  in  the  regression  model  used  to 
estimate  the  teaching  effect,  we  did  not 
specify  the  DSH  variable  as  the  level  of 
DSH  payments,  but  instead  set  it  equal 
to  the  DSH  percentage  for  urban 
hospitals  with  100  or  more  beds  and 
zero  for  all  other  hospitals.  (For  a 
complete  description  of  our  estimating 
model,  see  the  August  30. 1991  final 
rule  implementing  the  capital 
prospective  payment  system.  56  FR 
43370.)  As  ProPAC  alludes  to  in  its 
report,  not  controlling  for  DSH  leads  to 
its  higher  IME  cost  estimate  relative  to 
our  IME  cost  estimate. 


The  remainder  of  ProPAC's 
recommendation  raises  policy  issues 
related  to  the  appropriate  level  of  IME 
funding  as  the  transition  is  made  from 
the  current  system  to  the  new  heahh 
care  system.  Since  these  transition 
issues  are  currently  being  addressed  as 
part  of  the  health  care  reform  debate,  we 
are  not  responding  in  this  document  to 
this  part  of  ProPAC's  recommendation. 

Comment:  In  commenting  on  the 
proposed  rule,  ProPAC  reiterated  much 
of  its  original  recommendation,  stating 
again  that  the  IME  adjustment  should  be 
reduced  to  7.0  in  FY  1995.  The 
Commission  continues  to  argue  that 
further  reductions  should  be  gradual 
and  occur  only  after  examination  of  the 
financial  status  of  teaching  hospitals. 
The  Commission  expressed  its 
appreciation  for  HCFA's  explanation  of 
-  the  methodology  it  uses  to  control  for 
DSH  when  estimating  indirect  teaching 
costs.  The  Commission  also  indicated 
its  intent  to  continue  examining  the 
level  and  the  structure  of  the  IME 
adjustment.  Finally,  ProPAC  indicated 
support  for  the  explicit  recognition  of 
IME  by  all  payers  under  health  care 
reform,  and  called  for  Medicare  to  retain 
the  IME  adjustment  until  an  alternative 
system  was  operational. 

Response:  We  appreciate  ProPAC's 
past  contributions  to  the  understanding 
of  the  relationship  between  patient  care 
costs  and  graduate  medical  education, 
and  anticipate  that  the  Commission  will 
continue  to  be  at  the  analytic  forefront 
of  this  important  issue. 

C.  Beneficiary  Liability  for  Hospital 
Outpatient  Services  (Recommendation 
22) 

Recommendation:  Beneficiar\' 
coinsurance  for  hospital  outpatient 
services  should  be  limited  to  20  percent 
of  the  Medicare-allowed  pajTnent,  as  it 
is  in  other  settings.  For  services  not  paid 
on  a  prospective  basis,  beneficiary- 
copajment  would  need  to  be  estimated 
because  it  is  not  knowTi  at  the  time  of 
service  delivery. 

Response  in  the  Proposed  Rule:  We 
share  ProPAC's  concern  that 
beneficiaries  may  be  paying  a 
disproportionate  share  of  the  total 
payment  for  hospital  outpatient  ser\'ices 
under  the  current  cost  based  system. 
However,  we  are  in  the  process  of 
developing  a  prospective  pa>'ment 
system  for  hospital  outpatient  services 
that  will  be  moving  away  from  costs  and 
charges  as  a  basis  for  payment.  We 
believe  that  it  would  be  most 
appropriate  to  make  any  changes  to 
beneficiary  coinsurance  in  conjunction 
with  the  implementation  of  this  hospital 
outpatient  prospective  payment  system. 
Therefore,  as  we  develop  this  system. 


we  are  reviewing  the  issue  of 
beneficiary  liability  and  are  working  to 
come  up  with  an  approach  that  will  be 
fair  to  beneficiaries,  while  minimizing 
the  negative  financial  impact  on  the 
Medicare  program. 

Comment:  ProPAC  continues  to 
believe  that  the  Secretary  should  not 
delay  correcting  beneficiary  liability  for 
outpatient  services  until  the 
implementation  of  prospective  payment, 

Response:  We  understand  the  concern 
expressed  by  ProPAC.  However,  we 
continue  to  believe  that  a  meaningful 
solution  to  the  high  level  of  benefician,- 
liability  can  most  appropriately  be 
achieved  with  the  implementation  of  a 
prospective  payment  system  for  hospital 
outpatient  services  in  the  near  future. 
The  time  and  effort  needed  to  develop 
an  interim  solution  might  detract  from 
the  development  of  the  prospective 
payment  system  that  would  make 
possible  an  equitable  solution  for  all 
parties,  while  minimizing  the  negative 
financial  impact  on  the  Medicare 
program. 

VIII.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

As  discussed  in  detail  in  section  III.F 
of  this  preamble,  we  proposed  several 
changes  to  forms  used  to  gather  hospital 
wage  data,  specifically  the  Worksheet 
S-3.  Part  II,  of  the  Medicare  cost  report, 
and  the  .provider  cost  report 
questionnaire  (HCFA-339).  The  current 
information  collection  requirements 
associated  with  these  items  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  approval 
numbers  0938-0050  and  0938-0301, 
respectively.  We  proposed  that  the 
changes  to  these  forms  would  be 
effectiye  for  cost  reporting  periods 
beginning  on  or  after  October  1.  1994. 
However,  these  changes  will  not  be 
effective  until  OMB  approval  is  received 
under  the  authority  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 

B.  Requests  for  Data  from  the  Public 

In  order  to  respond  promptly  to 
public  requests  for  data  related  to  the 
prospective  payment  system,  we  have 
set  up  a  process  under  which 
commenters  can  gain  access  to  the  raw- 
data  on  an  expedited  basis.  Generally, 
the  data  are  available  in  computer  tape 
format  or  cartridges;  however,  some  files 
are  available  on  diskette.  In  our  May  27. 
1994  proposed  rule,  we  published  a  fist 
of  data  sets  that  are  available  for 
purchase  (59  FR  27756).  We  received  no 
comments  concerning  this  process. 
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C.  Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Dcxy  Deiay  in  the 
Effective  Date 

We  ordinarily  pubHsh  a  notice  of 
proposed  mleraaking  for  a  rule  to 
provide  a  period  for  public  conrment. 
However,  we  may  waive  that  procedure 
if  we  find  good  cause  that  prior  notice 
and  comment  are  impractical. 
unnecessary,  or  contrary  to  pubbc 
interest.  We  find  good  cause  to 
implement  this  rule  as  a  final  rule  with 
comment  period  because  the  delay 
involved  in  prior  notice  and  comment 
procedures  for  the  new  provisions  of 
this  rule  would  be  contrary  to  the  public 
interest. 

The  only  provisions  of  this  rule  that 
were  not  part  of  cnjr  May  27,  1994, 
proposed  rule  are  those  eHminating  the 
requirement  in  42  CFR  412.230  that  an 
individual  hospital  be  located  in  an  area 
adjacent  to  the  area  to  which  it  seeks 
geographic  reclassification.  As 
discussed  in  section  III.F  of  this 
preamble,  the  NfGCRB  is  required,  by 
statute,  to  issue  decisions  on  hospital 
applications  no  later  than  180  days  after 
October  1,  the  first  day  of  the  Federal 
fiscal  year  preceding  the  Federal  fiscal 
year  for  which  the  hospital  is  seeking 
reclassification.  To  be  considered  for 
reclassification  for  FY  1996,  a  hospital 
must  submit  its  application  no  later 
than  October  1. 1994.  In  this  rule,  we 
are  revising  §  412.230  to  eliminate  the 
adjacency  requirement  for  individual 
hospitals  seeking  geographic 
reclassification  for  prospective  payment 
purposes.  We  believe  that  it  is  necessary 
to  implement  this  revision  as  part  of  this 
final  rule  to  allow  hospitals  that 
previously  would  not  have  qualified  for 
reclassification  an  opportunity  to 
submit  timely  applications  for  the  next 
MGCRB  adjudication  period.  We  find 
that  the  delay  involved  in  prior  notice 
and  comment  would  be  contrary  to  the 
public  interest  in  that  it  would  diminish 
or  ehminate  some  hospital's 
opportunities  to  file  timely  applications 
forrecldssification  for  FY  1996  and  to 
receive  the  potential  benefits  of 
reclassification. 

Timely  adjudication  is  essential  not 
only  to  ensure  that  hospitals  are  not 
depKived  of  the  statutory  right,  subject 
to  specified  ciiteria,  to  apply  for 
reclassification  for  FY  1996.  but  also  to 
ensure  that  the  budget  neutrality 
requirement  imposed  by  Congress  in 
section  1886(d)(8KDl  of  the  Act  can  be 
met  for  FY  1996  prospective  payment 
system  rates. 

Therefore,  we  have  concluded  that  it 
is  appropriate  to  implement  the 
reviskins  to  §412.230  as  final  in  this 
instance.  However,  we  arc  providing  a 


60-day  period  for  public  comment,  as 
indicated  at  the  beginning  of  this  rule, 
on  these  changes  to  the  reclassification 
criteria. 

We  also  normally  provide  a  delay  of 
30  days  in  the  effective  date  of  a 
regulation.  Hov»ever,  if  adherence  to 
liiis  procedure  would  be  impractical, 
imnecessary,  or  contrary  to  public 
interest,  we  may  waive  the  delay  in  the 
effective  date.  We  may  also  waive  the 
delay  in  the  case  of  a  rule  that  g^rants  an 
exemption  or  relieves  a  restriction.  We 
find  good  cause  to  waive  the  usual  30- 
day  delay  in  this  instance.  As  explained 
above,  it  is  essexilial  that  these 
provisions  have  immediate  effect,  so 
that  hospitals  will  be  able  to  apply  for 
reclassification  under  the  revised 
criteria  set  fewth  in  this  final  rule  with 
comment  period.  A  30^day  delay  in  the 
effective  date  could  deprive  some 
hospitals  of  the  opportunity  to  file 
timely  applications  and  K>  receive  the 
potential  benefits  of  reclassification. 
Moreover,  the  delay  would  jeopardize 
the  budget  neutrality  requirement 
described  above.  Thus,  a  ao-day  delay 
in  the  effective  date  would  be  contr^y 
to  the  public  interest.  Therefore,  we  find 
good  cause  to  waive  the  usual  30-day 
delay  in  the  effective  date. 

D.  Response  to  Coaunextts 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federaf  Re^ster  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section  of 
this  preamble,  and  we  will  respond  to 
these  comments  in  subsequent 
rulemaking  document.  Commeots  on 
changes  to  the  criteria  for  g^eographic 
reclassification  will  be  considered  if  we 
receive  them  by  the  date  specified  in  the 
"DATES"  section  of  this  preamble.  We 
will  not  consider  comments  concerning 
provisions  that  remain  unchanged  from 
the  May  27, 1994  proposed  rule  or  that 
were  changed  based  on  public 
comments. 

List  of  Subjects 

42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFB  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 


42  CFR  Part  466 

Grant  programs-health.  Health  care. 
Health  facilities,  Health  professions, 
Peer  Review  Organizations  (PRO), 
Reporting  and  recordkeeping 
requirements. 

42  FR  Part  462 

Grant  programs-health,  Hospitals, 
Medicaid,  Medicare.  Reporting  and 
recordkeeping  requirements. 

42  FR  Part  485 

Grant  progrants-heahh,  Heakh 
facilities.  Medicaid,  Medicare, 
Reporting  arul  recordkeeping 
requirements. 

42  CFR  Port  489 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

A.  Part  412  is  amended  as  follows: 

PART  412— PROSPECrrVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follbws: 

Authority:  Sees.  1102, 1815(e).  1820.  IftTl, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302,  1395g(e).  1395i-4-,  1395fch,  and 
i395ww). 

Subpart  A— General  Provisions 

§412.2    [Amended! 

2.  In  paragraph  (eM4)  of  §  412.2, 
remove  the  words  "and  liver"  and  add. 
in  their  place,  the  words  "liver,  and 
Uing". 

Subpart  B— Hospital  Servfces  Subject 
to  and  Excluded  From  the  Prospective 
Payment  Systems  for  Inpatient 
Operating  Costs  and  Inpatient  Capital- 
Related  Costs 

3.  In  §  412.23.  paragraph  (e)  «  revised 
to  read  as  follows: 

§412.23    Excluded  bospttais: 
Classifications. 

***** 

(e)  Long-term  care  hospitak.  A  fong- 
term  care  hospital  must  meet  the 
requirements  of  paragraphs  (eKl)  and 
(e)(2)  of  this  section,  and.  where 
applicable,  the  additional  req\utements 
in  paragraph  (eM3)  ofthis  section. 

(1)  The  hospital  must  have  a  provider 
agreement  under  part  489  of  this  chapter 
to  participate  as  a  hospital. 

(2)  The  hospital  must  have  an  average 
length  of  inpatient  stay  greater  than  25 
days — 

{i\  As  computed  by  dividing  the 
number  of  total  inpatient  days  (less     - 
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leave  or  pass  days)  by  the  number  of 
total  discharges  for  the  hospital's  most 
recent  complete  cost  reporting  period; 
nr 

(ii)  If  a  change  in  the  hospital's 
average  length  of  stay  is  indicated,  as 
computed  by  the  same  inethod  for  the 
immediately  preceding  six-month 
period. 

(3)  Except  as  provided  in  paragraph 
(e)(4)  ofthis  section,  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1994,  a  hospital  that  occupies  space  in 
a  building  also  used  by  another  hospital 
or  in  one  or  more  entire  buildings 
located  on  the  same  campus  as 
buildings  used  by  another  hospital,  - 
must  meet  either  the  criteria  in 
paragraph  (e)(3)(i)  or  {e)(3)(ii)  of  this 
section. 

(i)  The  hospital  meets  the  following 
requirements: 

(A)  Separate  governing  body.  The 
hospital  has  a  governing  body  that  is 
separate  from  the  governing  body  of  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus.  The 
hospital's  governing  body  is  not  under 
the  control  of  the  hospital  occupying 
space  in  the  same  building  or  on  the 
same  campus,  or  of  any  third  entity  that 
controls  both  hospitals. 

(B)  Separate  chief  medical  officer. 
The  hospital  has  a  single  chief  medical  - 
officer  who  reports  directly  to  the 
governing  body  and  who  is  responsible 
for  all  medical  staff  activities  of  the 
hospital.  The  chief  medical  officer  of  the 
hospital  is  not  employed  by  or  under 
contract  with  either  the  hospital 
occupying  space  in  the  same  building  or 
on  the  same  campus  or  any  third  entity 
that  controls  both  hospitals. 

(C)  Separate  medical  staff.  The 
hospital  has  a  medical  staff  that  is 
separate  from  the  medical  staff  of  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus.  The 
hospital's  medical  staff  is  directly 
accountable  to  the  governing  body  for 
the  quality  of  medical  care  provided  in 
the  hospital,  and  adopts  and  enforces 
bylaws  governing  medical  staff 
activities,  including  criteria  and 
procedures  for  recommending  to  the 
governing  body  the  privileges  to  be 
granted  to  individual  practitioners. 

CD)  Chief  executive  officer  The 
hospital  has  a  single  chief  executive 
officer  through  whom  all  administrative 
authority  flows,  and  who  exercises 
control  and  surveillance  over  all 
administrative  activities  of  the  hospital. 
The  chief  executive  officer  is  not 
employed  by.  or  under  contract  with, 
either  the  hospital  occupying  space  in 
the  same  building  or  on  the  same 
campus  or  any  third  entity  that  controls 
both  hospitals. 


(E)  Performance  of  basic  hospital 
functions.  The  hospital  performs  the 
basic  hospital  functions  specified  in 
§§482.21  through  482.27,  482.30.  and 
482.42  ofthis  chapter  through  the  use 
of  employees  or  under  contracts  or  other 
agreements  with  entities  other  than  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus,  or  a 
third  entity  that  controls  both  hospitals. 
Food  and  dietetic  services  and 
housekeeping,  maintenance,  and  other 
services  necessary  to  maintain  a  clean  ' 
and  safe  physical  environment  cou4d  be 
obtained  under  contracts  or  other 
agreements  with  the  hospital  occupying 
space  in  the  same  building  or  on  the 
same  campus,  or  with  a  third  entity  that 
controls  both  hospitals. 

(ii)  For  the  period  of  at  least  6  months 
used  to  determine  comphance  with  the 
length-of-stay  criterion  in  paragraph 
(e)(2)  ofthis  section,  the  hospital  meets 
the  requirements  of  paragraphs 
(e)(3)(i)(A)  through  (e)(3)(i)(D)  ofthis 
section  and  has  an  inpatient  population 
of  whom  at  least  75  percent  were 
referred  to  the  hospital  from  a  source 
other  than  another  hospital  occupying 
space  in  the  same  building  or  on  the 
same  campus. 

(4)  If  a  hospital  has  been  excluded 
from  the  prospective  payment  systems 
under  this  paragraph  for  any  cost 
reporting  period  beginning  on  or  after 
October  1.  1993.  but  before  October  1. 
1^94.  the  criteria  in  paragraphs  (e)(3)  of 
this  section  do  not  apply  to  the  hospital 
until  the  hospital's  first  cost  reporting 
period  beginning  on  or  after  October  1, 
1995. 

(5)  For  purposes  ofthis  section, 
control  exists  if  an  individual  or  an 
organization  has  the  power,  directly  or 
indirectly,  significantly  to  influence  or 
direct  the  actions  or  policies  of  an  * 
organization  or  institution. 


§412.27    [Amended] 

4.  In  §  412.27.  the  section  heading  is 
revised  to  read  "Excluded  psychiatric 
units:  Additional  requirements. " 

§412.29    [Amended] 

5.  In  §  412.29.  the  section  heading  is 
revised  to  read  "Excluded  rehabilitation 
units:  Additional  requirements. " 

Subpart  D— Basic  Methodology  for 
Determining  Prospective  Pajinent 
Federal  Rates  for  Inpatient  Operating 
Costs 

6.  In  paragraph  (d)(2)  of  §412.60,  the 
second  sentence  is  revised  to  read  as 
follows: 


§  41 2.60    ORG  classification  and  weighting 
factors. 

*  •        «   "     •        * 

(d)*  *  • 

(2)  *  *  •  If  the  intermediary  decides 
that  a  higher-weighted  DRG  should  be 
assigned,  the  case  will  be  reviewed  by 
the  appropriate  PRO  as  specified  in 
§  466.71(c)(2)  of  this  chapter. 

*  »        •      ■  *        »    ■ 

7.  In  §  412.63.  paragraph  (m)(l),  the 
paragraph  heading  of  paragraph  (r).  and 
paragraphs  (r)(l)  introductory  text. 
(r)(l)(i).  (r)(2)  introductory  text.  (r)(2)(i). 
and  (s)(2)  are  revised  to  read  as  follows; 

§412.63  Federal  rates  for  inpatient 
operating  costs  for  fiscal  years  after 
Federal  f  iscat  year  1 984. 

*  «         *         *         * 

(m)  *   *   • 

(1)  Plus,  for  hospitals  located  in  rural 
areas,  the  percentage  increase  necessary 
so  that  the  average  standardized 
amounts  computed  under  paragraph  (c) 
through  (i)  of  this  section  are  equal  to 
the  average  standardized  amounts  for 
hospitals  located  in  an  urban  area  other 
than  a  large  urban  area. 
■        *        *        •        * 

[tI  Computing  Federal  rates  for 

inpatient  operating  costs  for  hospitals 

located  in  large  urban  and  other  areas. 
-  »  '»  * 

(1)  For  hospitals  located  in  a  large 
urban  area  in  the  United  States  or  that 
region  respectively,  the  rate  equals  the 
product  of— 

(i)  The  adjusted  average  standardized 
amount  (computed  under  paragraph  (c) 
of  this  section)  for  the  fiscal  year  for 
.  hospitals  located  in  a  large  urban  area 
in  the  United  States  or  in  that  region; 
and 
•        *        •        *        • 

(2)  For  hospitals  located  in  an  other 
area  in  the  United  States  or  that  region 
respectively,  the  rate  equals  the  product 
of^ 

(i)  The  adjusted  average  standardized 
amount  (computed  under  paragraph  (c) 
of  this  section)  for  the  fiscal  year  for 
hospitals  located  in  an  other  area  in  the 
United  States  or  that  region;  and 
***** 

(s)  •   *   * 

(2)(i)  HCFA  makes  a  midyear 
correction  to  the  wage  index  for  an  area 
only  if  a  hospital  can  show  that— 

(A)  The  intermediary  or  HCFA  made 
an  error  in  tabulating  the  hospital's  data; 
and 

(B)  The  hospital  could  not  have 
known  about  the  error,  or  did  not  have 
the  opportunity  to  correct  the  error, 
before  the  beginning  of  the  Federal 
fiscal  year. 

(ii)  A  midyear  correction  to  the  wage 
index  is  effective  prospectively  from  the 


45398    Federal  Rcgista-  /  Vol.  53,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday.  September  1.  1994  /  Rules  and  Regulations    45399 


JMI 


^^tt  the  change  is  n»de  to  die  w 
index. 


Subpart  E— Oeterminalion  or 
Transition  Peiiod  Payment  Rates  for 
the  Prospective  Paymertt  System  for 
Inpatient  OperatiAg  Costs 

8.  In  §412.71,  paragraph  fb) 
introductory  text  is  revised,  paragraph 
(b)(l}  is  removed  and  paragraphs  (b)(2) 
through  fb)(8)  are  redesignated  as 
paragraphs  (b)(1)  through  (bK7).  The 
revision  is  to  read  as  follows: 

§  41 2.71     Determination  of  base-year 
Inpatient  operating  costs. 

***** 

(b)  Modifications  to  base-year  costs. 
Prior  to  determining  the  hospital- 
specific  rate,  the  intermediary  will 
adjust  the  hospital's  estimated  base- year 
inpatient  operating  costs,  as  necessary, 
to  include  malpractice  insurance  costs 
in  accordance  with  §413.53(a)(l)(i)of 
this  chapter,  and  exclude  the  following: 


Subpart  F — Paymerrt  for  OtitWer  Cases 

9.  In  §  412.80,  the  intioductory  text  of 
paragraphs  (a)(l]  and  (aUl)Ui)  are 
revised,  and  a  new  paragraph  (a)(l)(iii) 
is  added  to  read  as  follows: 

§  41 2.80    Generat  provlsicns. 

(a)  Basic  rule.  (1)  For  discharges 
before  October  1,  1994,  except  as 
provided  in  paragraph  (a)(2)  of  this 
section  concerning  transferring 
hospitals.  HCFA  provides  for  additional 
payment,  approximating  a  hospital's 
marginal  cost  of  care  beyond  thresholds 
specified  by  HCFA,  to  a  hospital  for 
covered  inpatient  hospital  services 
furnished  to  a  Medicare  beneficiary  if 
either  of  the  conditions  specified  in 
paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of  this 
section  is  met.  For  discharges  occurring 
on  or  after  October  1, 1994,  except  as 
provided  in  paragraph  (a)(2)  of  this 
section  concerning  transferring 
hospitals,  HCFA  provides  for  additional 
payment,  beyond  standard  DRG 
payments,  to  a  hospital  for  covered 
inpatient  hospital  services  furnished  to 
a  Medicare  beneficiary  if  either  of  the 
conditions  specified  in  paragraphs 
(a)(lKi)  and  (aKl)(iii?  of  this  section  is 
met. 
•        •        •        *        • 

(ii)  For  discharges  occurring  before 
October  1, 1994.  the  beoeficiary's  length 
of  stay  does  not  exceed  criteria 
established  under  paragraph  (aMlUi)  of 
this  section,  but  the  hospital's  charges 
for  covered  services  furnished  to  the 
beoeficiary,  adjusted  to  operating  costs 
and.  efiiective  with  cost  reporting 


periods  beginnir^  on  or  after  October  1 , 
1991,  capital  costs,  by  applying  cost-to- 
charge  ratios  as  described  in  §  412.B4(h), 

exceed  the  greater  of  the  following: 

*  •   • 

(iii)  For  discharges  occiuring  on  or 
after  October  1. 1994,  the  beneficiary's 
length  of  stay  does  not  exceed  criteria 
estahlished  under  paragraph  (a)(l)(i)  of 
this  section,  but  the  hospital's  charges 
for  covered  services  furnished  to  the 
beneficiary,  adjusted  to  operating  costs 
and  capital  costs  by  applying  cost-to- 
charge  ratios  as  described  in  §  412.84(h), 
exceed  the  DRG  payment  for  the  case 
plus  a  fijced  dollar  amount  (ad)usted  for 
geographic  variation  in  costs)  as 
specified  by  HCFA. 
»        «        »        *        * 

10.  In  §412.82.  paragraph  (c)  is 
revised  to  read  as  follows: 

§  41 2.82  Payment  for  extended  leflgtti-of- 
stay  cases  (d^  outMers^ 

*  *         •         •         • 

(c)  Except  as  provided  in  §  412.86,  the 
per  diem  payment  made  under 
paragraph  (a)  of  this  section  is  derived 
by  taking  a  percentage  of  the  average  per 
diem  payment  for  the  applicable  DRG, 
as  calculated  by  dividing  the  Federal 
prospective  payment  rate  for  inpatient 
operating  costs  and  inpatient  capital- 
related  costs  determined  under  sut^art 
D  of  this  part,  by  the  arithmetic  mean 
length  of  stay  for  that  DRG.  HCFA  issues 
the  applicable  percentage  of  the  average 
per  diem  payment  in  the  annual 
pubHcation  of  the  prospective  payment 
rates  in  accordance  with  §412.8(1)}. 


§412.84    [Anrtended] 

11.  In  paragraph  (f)  of  §412.84. 
remove  the  words  **75  percent" 
wherever  they  appear  in  the  par?*graph 
and  add,  in  their  place,  the  words  '80 
percent". 

Subpart  G — Special  Treatment  of 
Certain  Facilities  Under  the 
Prospective  Payment  System  tor 
Inpatient  Operating  Costs 

12.  In  §412.96,  paragraph  (d)  is 
revised  to  read  as  follows: 

§412.96    Special  treatment:  Refenal 
centers. 

***** 

(d)  Payment  to  rural  referral  centers. 
Effective  for  discharges  occurring  on  or 
after  April  1, 1988,  and  before  October 
1, 1994.  a  hospital  that  is  located  in  a 
rural  area  and  meets  the  criteria  of 
paragraphs  (b)(1),  (b)(2)  or  (c)  of  this 
section  is  paid  prospective  payments  for 
inpatient  opiating  costs  per  discharge 
based  on  the  apphcable  other  urban 
payment  rates  as  determined  in 


accordance  with  §  412.63,  as  adjusted  by 
the  hospital's  area  wage  index. 

*  •        •-       •        • 

13.  Section  412.105  is  amended  as 
follows: 

a.  Paragraph  (b)  is  revised. 

b.  In  paragraph  (d)(1),  the  phrase  "set 
forth  in  paragraph  ic)(l)  of  this  section." 
is  revised  to  read  "set  forth  in  paragrajrii 
(c)  of  this  section." 

The  revision  is  to  read  as  follows: 

§  41 2.105    Special  treatment:  Hospitals  that 
incur  indirect  costs  (or  graduate  medicat 
education  programs. 

•  »         »         »         * 

(b)  Determination  of  aaiaber  of  beds. 
For  purposes  of  this  section,  the  mimber 
of  beds  in  a  hospital  is  determined  by 
counting  the  number  of  available  bed 
days  during  the  cost  reporting  period, 
not  including  nursery  beds  assigned  to 
newborns  that  are  not  in  intensive  care 
areas,  custodial  care  beds,  and  beds  in 
excluded  distinct  part  hospital  units, 
and  dividing  that  number  by  the 
number  of  days  in  the  cost  reporting 
period. 
**■*•*• 

14.  In  §412.109.  a  new  paragraph  (e) 
is  added  to  read  as  foQows: 

§412.109    Special  treatment  Essential 
access  community  hospitals  (EACHs). 

***** 

(e)  Review  of  HCFA  Detenninatiaa.  A 
determination  by  HCFA  that  a  hospital 
does  not  meet  the  criteria  for  EACH 
designation,  or  that  a  hospital's  EACH 
designation  should  be  terminated,  is 
subject  to  review  under  part  405. 
subpart  R  of  this  chapter,  including  the 
time  limits  for  filing  requests  for 
hearings  as  specified  in  §§  405.1811(a) 
and  405.1841(a)(1)  and  (b)  of  this 
chapter. 

Subpart  H— Payments  to  Hospitals 
Under  the  Prospecttve  Payment 
Systems 

§412.113    [Amended) 

15.  Section  412.113  is  amended  as 
follows: 

a.  In  paragraph  (bK3),  Ai*  phrase 
"Except  as  provided  in  §  413.B6(c)tl)  of 
this  chapter."  is  revised  to  read  "Except 
as  provided  in  §  413.86(c)  of  this 
chapter.". 

b.  In  paragraph  (d).  remove  the  words 
"and  Uver'*  wherever  they  appear  and 
add.  in  their  place,  the  words  "liver, 
and  lung". 

Subpart  L— The  Medicare  Geographic 
Classification  Review  Board 

16.  Section  412.230  is  amended  as    ■ 
follows: 

a.  Paragraph  (a)|2)  is  removed  and 
paragraphs  (a)(3)  through  (aM5)  are 


redesignated  as  paragraphs  (a)(2) 
through  (a)(4). 

b.  In  redesignated  paragraph  (a)(2), 
"(a)(4)"  is  removed  and  "(a)(3)"  is 
added  in  its  place,  and  the  word 
"adjacent"  is  removed. 

c.  Redesignated  paragraph  (a)(3)(i)  is 
removed,  redesignated  paragraphs 
(a)(3)(ii)  through  (a)(3)(V)  are  hmher 

.  redesignated  as  (a)(3)(i)  through 
(a)(3)(lv).  in  redesignated  paragraph 
(a)(3)(iii)  remove  "(a)(4)"  and  add,  in  rts 
place,  "(a)(3)",  and  redesignated 
paragraph  (a)(3)(iv)  is  revised. 

d.  In  paragraphs  (b),  (c).  and  (d),  the- 
word  "adjacent"  is  removed  wherever  it 
appears. 

e.  In  paragraph  (e),  the  word 
"adjacent"  is  removed  wherever  it 
appears,  the  introductory  text  of 
paragraph  (e)(2)  is  republished,  and      ' 
paragraphs  (e)(2)(iiHA)  and  (e)(2)(ii)(B) 
are  revised. 

The  revisions  read  as  follows: 

§  412.230    Criteria  for  an  Individual  hospital 
seeking  redesignation  to  another  rural  area 
or  an  urt>an  area. 

(a)  General —  •   *   » 

(3)  Special  rules  for  sole  community 

hospitals  and  rural  referral  centers — 

*  *  • 

(iv)  A  hospital  that  is  redesignated 
under  paragraph  (a)(3)  of  this  section 
may  not  be  redesignated  in  the  same 
fiscal  year  under  paragraph  (a)(2)  of  this 
section. 

*  •        *        •        * 

(e)  Use  of  urban  or  other  rural  area's 
wage  index —  *  *  * 

(2)  Appropriate  wage  data.  For  a  wage 
index  change,  the  hospital  must  submit 
appropriate  data  as  follows: 
***** 

(ii)  *  *  • 

(A)  The  average  hourly  wage  in  the 
area  in  which  the  hospital  is  located  and 
the  average  hourly  wage  in  the  area  to 
which  the  hospital  seeks 
reclassification.  The  wage  data  are  taken 
fi-om  the  HCFA  hospital  wage  survey 
used  to  construct  the  wage  index  in 
effect  for  prospective  payment  purposes 
during  the  fiscal  year  prior  to  the  fiscal 
year  for  which  the  hospital  requests 
reclassification  and; 

(B)  If  the  hospital  is  requesting 
reclassification  under 

§ 412.230(e)(l)(iv)(B).  occupational-mix 
data  to  demonstrate  the  average 
occupational  mix  for  each  employment 
category  in  the  area  to  which  die 
hospital  seeks  reclassification. 
Occupational-mix  data  can  be  obtained 
ft^om  surveys  conducted  by  the 
American  Hospital  Association. 

17.  hi  §412.232.  paragraph  (c)  is 
revised  to  read  as  follows: 


§  41 2.232    Criteria  for  all  hospitals  in  a  rural 
county  seeking  urt)an  redesignation. 

*        *        »        »        * 

(c)  Wage  criteria.  In  applying  the 
following  numeric  criteria,  rounding  of 
numbers  to  meet  the  quaUfying 
percentages  is  not  permitted. 

(1)  Aggregate  hourly  wage.  The 
aggregate  average  hoiuly  wage  for  all 
hospitals  in  the  rural  county  must  be 
equal  to  at  least  85  percent  of  the 
average  hourly  wage  in  the  adjacent 
urban  area;  or 

(2)  Aggregate  hourly  wage  weighted 
for  occupational  mix.  The  aggregate 
average  hourly  wage  for  all  hospitals  in 
the  rural  county,  weighted  for 
occupational  categories,  is  at  least  90 
percent  of  the  average  hourly  wage  in 
the  adjacent  urban  area. 


Subpart  M — Prospective  Payment 
System  for  inpatient  Hospital  Capital 
Costs 

18.  In  §412.302,  paragraph  (c)(2)(i)(D) 
is  revised  to  read  as  follows: 

§  412.302    Introduction  to  capital  costs. 

*        •        *        *        « 

(c)*   *   * 

(2)*    *    * 
(ij*    *    * 

(D)  The  hospital  put  the  asset  into 
patient  use  on  or  before  the  later  of 
September  30. 1996  or  4  years  from  the 
date  the  certificate  of  need  was 
approved. 


§412.308    [Amended] 

19.  In  paragraph  (c)(3)  of  §412.308. 
remove  the  phrase  "For  FY  1992 
through  FY  2001.". 

20.  Section  412.348  is  revised  to  read 
as  follows: 

§412.348    Exception  payments. 

(a)  Definitions.  As  used  in  this 
section — 

Annual  operating  expenses.  Annual 
operating  expenses  means  the  sum  of 
net  expenses  for  all  reimbursable  cost 
centers  for  a  12  month  cost  reporting 
period.  Annual  operating  expenses  are 
obtained  from  the  Medicare  cost  report. 

Average  age  affixed  assets.  The 
average  age  of  fixed  assets  is  the  ratio  of 
accumulated  depreciation  for  buildings 
and  fixed  equipment  to  current 
depreciation  expense  for  buildings  and 
fixed  equipment.  The  average  age  of 
fixed  assets  is  determined  from 
information  on  the  Medicare  cost  report. 

Fixed  assets.  Fixed  assets  mean 
buildings  and  fixed  equipment. 

(b)  Criterion  for  additional  payment 
during  the  transition  period.  An 


additional  payment  is  made  to  a 
hospital  paid  under  either  the  fully 
prospective  payment  methodology  or 
the  hold-harmless  payment 
methodology  as  determined  under 
paragraph  (c)  of  this  section  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1991  and  before  October  1, 
2001. 

(c)  Minimum  payment  level  by  class 
of  hospital.  (1)  HCFA  establishes  a 
minimum  payment  level  by  class  of 
hospital.  The  minimum  payment  level 
for  a  hospital  will  equal  a  fixed 
percentage  of  the  hospital's  capital- 
related  costs.  The  minimum  payment 
levels  may  be  no  greater  than  the 
percentages  of  allowable  capital-related 
costs  that  follow: 

(i)  90  percent  for  sole  community 
hospitals. 

(ii)  80  percent  for  hospitals  located  in 
an  urban  area  for  purposes  of  §41 2.63(a) 
with  at  least  100  beds,  as  determined 
under  §  412.105(b).  that  have  a 
disproportionate  share  patient 
percentage  of  at  least  20.2  percent  as 
determined  under  §  412.106(b),  and  for 
hospitals  located  in  an  urban  area  for 
purposes  of  §  412.63(a)  with  at  least  100 
beds  that  qualify  for  disproportionate 
share  payments  under  §  412.106(c)(2). 

(iii)  70  percent  for  all  other  hospitals. 

(2)  HCFA  will  issue  the  minimum 
payment  levels  for  each  class  of  hospital 
in  determining  the  additional  exception 
payment  in  the  annual  notice  of  capital 
prospective  payment  rates,  published  in 
accordance  with  §  412.8(b). 

(d)  Additional  payments.  A  hospital  is 
entitled  to  an  additional  payment  if  its 
capital  payments  for  the  cost  reporting 
period  would  otherwise  be  less  than  the 
applicable  minimum  payment  level. 
The  additional  payment  equals  the 
difference  between  the  appUcable 
minimum  payment  level  and  the  capital 
payments  that  the  hospital  would   • 
otherwise  receive  minus  any  offset 
amount  determined  under  paragraph 
(e)(2)  of  this  section. 

(e)  Determining  a  hospital's  exception 
payment  amount — (1)  Cumulative 
comparison.  For  each  cost  reporting 
period  beginning  before  October  1, 
2001.  the  hospital's  exception  pjayment 
is  determined  by  comparing  the 
cumulative  payments  made  to  the 
hospital  under  the  capital  prospective 
payment  system  to  the  cumulative 
minimum  payment  levels  applicable  to 
the  hospital  for  each  cost  reporting 
period  subject  to  the  prospective 
pa\'ment  system. 

(2)  Offsetting  amounts.  Any  amount 
by  which  the  hospital's  cumulative 
payments  exceed  its  cumulative 
minimiun  payment  levels  is  deducted 
from  the  additional  payment  that  would 
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otherwise  be  payable  for  a  cost  reporting 
period. 

(0  Additional  payment  exception  for 
extraordinary  circumstances.  (1)  A 
hospital  may  request  an  additional 
payment  if  the  hospital  incurs 
unanticipated  capital  expenditures  in 
excess  of  $5  miUion  (net  of  proceeds 
from  other  payment  sources  such  as 
insurance,  litigation  decisions  and  other 
State,  local  or  Federal  government 
funding  programs)  due  to  extraordinary 
circumstances  beyond  the  hospital's 
control.  Extraordinary  circumstances 
include,  but  are  not  limited  to,  a  flood, 
fire,  or  earthquake. 

(2)  A  hospital  must  apply  to  its  HCFA 
Regional  Office  by  the  later  of  October 
1. 1992  or  180  days  after  the 
extraordinary  circumstance  causing  the 
unanticipated  expenditures  for  a 
determination  by  HCFA  of  whether  the 
hospital  is  eligible  for  an  additional 
payment  based  on  the  nature  of  the 
circumstances  and  the  amount  of 
financial  loss  documented  by  the 
hospital. 

(3)  Except  for  sole  community 
hospitals,  the  additional  payment  is 
based  on  a  minimum  payment  amount 
of  85  percent  for  Medicare's  share  of 
allowable  capital-related  costs 
attributable  to  the  extraordinary 
circumstances.  For  sole  community 
hospitals,  the  minimiun  payment 
amount  is  100  percent. 

.  (4)  The  minimum  payment  level 
applicable  under  paragraph  (c)(1)  of  this 
section  is  adjusted  to  take  into  account 
the  85  percent  minimum  payment  level 
(100  percent  for  sole  community 
hospitals)  under  paragraph  (f)(3)  of  this 
section  for  the  unanticipated  capital- ' 
related  costs.  The  additional  payment 
for  the  cost  reporting  period  equals  the 
difference  between  the  adjusted 
minimum  payment  level  and  the  capital 
payments  the  hospital  would  otherwise 
receive  less  any  offset  amount 
determined  under  paragraph  (e)(2)  of 
this  section. 

(g)  Special  exceptions  process.  Tot 
eligible  hospitals  that  meet  a  project 
need  requirement,  a  project  size 
requirement,  and,  in  the  case  of  certain 
urban  hospitals,  meet  an  excess  capacity 
test,  an  additional  payment  may  be 
made  for  up  to  10  years  beyond  the  end 
of  the  capital  prospective  payment 
system  transition  period. 

(1)  Eligible  hospitals.  The  following 
classes  of  hospitals  are  eligible  to 
receive  exceptions  payments  under  this 
special  exceptions  provision: 

(i)  Sole  community  hospitals. 

(ii)  Hospitals  located  in  an  urban  area 
under  §  412.63(a)  with  at  least  100  beds, 
as  determined  under  §  412.105(b).  that 
either  have  a  disproportionate  share  of 


at  least  20.2  percent  as  determined 
under  §  412.106(b)  or  quahfy  for 
disproportionate  share  payments  under 
§  412.106(c)(2). 

(iii)  Hospitals  with  a  combined 
inpatient  Medicare  and  Medicaid 
utilization  of  at  least  70  percent. 

(2)  Project  need  requirement.  A 
hospital  must  show  that  it  has  obtained 
any  required  approval  from  a  State  or 
local  planning  authority.  If  a  hospital  is 
not  required  to  obtain  approval  from  a 
planning  authority,  it  must  satisfy  the 
age  of  asset  test  specified  in  paragraph 
(g)(3)  of  this  section  and,  in  the  case  of 
an  urban  hospital,  the  excess  capacity 
test  under  paragraph  (g)(4)  of  this 
section. 

(3)  Age  of  assets  test.  A  hospital  must 
show  that  its  average  age  of  fixed  assets 
is  at  or  above  the  75th  percentile  for  the 
hospital's  first  cost  reporting  period 
beginning  on  or  after  October  1, 1991. 

(4)  Excess  capacity  test  for  urban 
hospitals.  Urban  hospitals  that  are  not 
required  to  receive  approval  from  a 
State  or  local  planning  authority  must 
demonstrate  that  either — 

(i)  The  overall  average  occupancy  rate 
in  its  metropolitan  statistical  area  is  at 
least  80  percent;  or 

(ii)  After  completion  of  the  project,  its 
capacity  is  no  more  than  80  percent  of 
its  prior  capacity  (in  terms  of  bed  size). 

(5)  Project  size  requirement.  A 
hospital  must  complete,  during  the 
period  from  the  beginning  of  its  first 
cost  reporting  period  beginning  on  or 
after  October  1, 1991  to  the  end  of  its 
last  cost  reporting  period  beginning 
before  October  1,  2001,  a  project  whose 
costs  for  replacement  and/or  renovation 
of  fixed  assets  related  to  patient  care  are 
at  least: 

(i)  $200  million;  or 

(ii)  100  percent  of  its  operating  cost 
during  the  first  12  month  cost  reporting 
period  beginning  on  or  after  October  1, 
1991. 

(6)  Minimum  payment  level.  The 
minimum  payment  level  for  qualifying 
hospitals  will  be  70  percent. 

(7)  Limitation  on  the  period  for 
exception  payments.  A  qualifying 
hospital  may  receive  an  exceptions 
payment  for  up  to  10  years  from  the  year 
in  which  it  completes  a  project  for 
replacement  or  renovation  of  capital 
assets  that  meets  project  need  and 
project  size  requirements  (and,  if 
applicable,  excess  capacity  test), 
provided  that  it  completes  the  project 
no  later  than  the  end  of  the  hospital's 
last  cost  reporting  period  beginning 
before  October  1,  2001.  A  project  is 
considered  to  be  completed  when  the 
assets  are  put  into  use  for  patient  care. 

(8)  Determining  a  hospital's  exception 
payment  amount — (i)  Cumulative 


comparison.  For  each  cost  reporting, 
period,  the  hospital's  exception 
payment  is  determined  by  comparing 
the  cumulative  payments  made  to  the 
hospital  under  the  capital  prospective 
payment  system  to  the  cumulative 
minimum  payment  levels  applicable  to 
the  hospital  for  each  cost  reporting 
period  subject  to  the  prospective 
payment  system. 

(ii)  Offsetting  amounts.  Offsetting 
amounts  are  applied  in  the  following 
order — (A)  Any  amount  by  which  the 
hospitals  cumulative  payments  exceed 
its  cumulative  minimum  payment  levels 
is  deducted  from  the  additional 
payment  that  would  otherwise  be 
payable  for  a  cost  reporting  period. 

(B)  Any  amount  by  which  the 
hospital's  current  year  Medicare 
inpatient  operating  and  capital 
prospective  payment  system  payments 
(excluding,  if  applicable,  75  percent  of 
the  hospital's  operating  prospective 
payment  system  disproportionate  share 
payments)  exceed  its  Medicare  inpatient 
operating  and  capital  costs  is  deducted 
from  the  additional  payment  that  would 
otherwise  be  payable  for  the  cost 
reporting  period.  For  purposes  of 
calculating  the  offset,  the  costs  and 
payments  for  services  that  are  not 
subject  to  the  hospital  inpatient 
prospective  payment  system  are 
excluded. 

(h)  Limit  on  exception  payments. 
Total  estimated  payments  under  the 
exception  process  may  not  exceed  10 
percent  of  the  total  estimated  capital 
prospective  payments  (exclusive  of 
hold-harmless  payments  for  old  capital) 
for  the  same  fiscal  year. 

§§412.20,  412.22,  412.25,  412.27,  412.29, 
412.30.  412.96,  412.105,  412.108,  412.116 
and  412.130    [Amended] 

21.  In  part  412,  remove  the  words 
"distinct  part",  wherever  they  appear, 
in  the  following  places: 

a.  Section  412.20(b)(1); 

b.  Section  412.22(b); 

c.  Section  heading  of  §  412.25; 

d.  Section  412.25(a)  introductory  text; 

e.  Section  412.27,  the  introductory 
text  for  the  section; 

f.  Section  412.29,  the  introductory 
text  for  the  section; 

g.  Section  heading  of  §  412.30; 

h.  Section  412.96(c)(1)  introductory 
text  and  (c)(2)(i)  introductory  text; 
i.  Section  412.105(b).  (f)(5)  and 

(g)(l)(iii); 

j.  Section  412.108(a)(2); 

k.  Section  412.116(a)  and  (b)(1) 
introductory  text; 

1.  Section  heading  of  §  412.130;  and 

m.  Section  412.130(a)(2)  and  (a)(3). 

B.  Part  413  is  amended  as  follows: 


PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1814(b),  1815, 1833 
(a),  (i),  and  (n),  ie61(v).  1871. 1881,  1883, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302,  1395f(b),  1395g,  13951  (a),  (i), 
and  (n),  1395x(v).  1395hh,  1395rr.  1395tt, 
and  1395WW);  sec.  104(c)  of  Public  Law  100- 
360  as  amended  by  sec.  608(d)(3)  of  Public 
Law  100-485  (42  U.S.C.  1395ww  (note))  and 
sec.  101(c)  of  Public  Law  101-234  (42  U.S.C. 
1395WW  (note)). 

Subpart  C— Limits  on  Cost 
Reimbursement 

§413.40    [Amended] 

2.  In  paragraphs  (a)(2)(ii),  (b)(l)(i) 
through  (b)(l)(iii)  and  (f)(2)  of  §413.40. 
remove  the  words  "(distinct  parts)"  and 
"distinct  part",  wherever  they  appear. 

Subpart  D— Apportionment 

3.  hi  §413.53.  paragraph  (a)(l)(i)  is 
revised  to  read  as  follows: 

§413.53    Detemaination  of  cost  of  services 
to  tteneficiaries. 

(a)  *  •  • 

h)  Departmental  method— ii) 
Methodology.  Except  as  provided  in 
paragraph  (a)(l)(ii)  of  this  section  with 
respect  to  the  treatment  of  the  private 
room  cost  differential  for  cost  reporting 
periods  starting  on  or  after  October  1, 
1982,  the  ratio  of  beneficiary  charges  to 
total  patient  charges  for  the  services  of 
each  ancillary  department  is  applied  to 
the  cost  of  the  department;  to  this  is 
added  the  cost  of  routine  ser\  ices  for 
program  beneficiaries,  determined  on 
the  basis  of  a  separate  average  cost  per 
diem  for  general  routine  patient  care 
areas  as  defined  in  paragraph  (b)  of  this 
section,  taking  into  account,  in 
hospitals,  a  separate  average  cost  per 
diem  for  each  intensive  care  linit, 
coronary  care  unit,  and  other  intensive 
care  type  inpatient  hospital  linits.    - 


The  revision  and  addition  are  toread 
as  follows: 

§413.86    Direct  graduate  medical 
education  payments. 


§413.56    [Removed  and  Reserved] 

4.  Section  413.56  is  removed  and 
reserved. 

Subpart  F— Specific  Categories  of 
Costs 

5.  Section  413.86  is  amended  as 
follows: 

a.  In  paragraph  {f)(l)(ii).  the  third 
sentence  is  revised. 

b.  In  paragraph  (g)(1)  introductory 
text,  a  new  sentence  is  added  after  the 
second  sentence. 


(fl*  •  * 

(1)*  •  * 

(ii)  *  *  *  A  part-time  resident  counts 
as  a  partial  FTE  based  on  the  proportion 
of  allowable  time  worked  compared  to 
the  total  time  necessary  to  fill  a  full-time 
internship  or  residency  slot. 
*        •        •        »        • 

(g)*  *  * 

(D*   *   "Effective  July  1,1995,  an 
initial  residency  period  is  defined  as  the 
minimum  number  of  years  required  for 
board  eligibility.  •  *  • 


Subpart  G— Capital-Related  Costs 

6.  Section  413.134  is  amended  as 
follows: 

a.  In  paragraph  (d)(1),  the  phrase 
"where  permitted  under 
§  413.134(a)(3),"  is  revised  to  read 
"when  permitted  under  paragraph  (a)(3) 
of  this  section.". 

b.  Paragraphs  (e)(1)  and  (e)(2)(ii)  are 
revised,  and  paragraphs  (e)(2)(iii), 
(e)(2)(iv)  and  (e)(4)  are  added. 

The  revisions  and  additions  are  to 
read  as  follows: 

§  413.134    Depreciation:  Allowance  for 
depreciation  based  on  asset  costs. 

*        •        *        *        » 

(e)  •   •   • 

(1)  Incentive.  As  an  incentive  for 
funding,  investment  income  on  funded 
depreciation  is  not  treated  as  a 
reduction  of  allowable  interest  expense 
provided  such  investment  income  is 
deposited  in,  and  becomes  part  of,  the 
funded  depreciation  account  at  the  time 
of  receipt  by  the  provider.  Investment 
income  earned  on  deposits  before  the  6- 
month  period  elapses  are  not  offset 
unless  the  deposits  are  withdrawn  for 
an  improper  purpose  during  this  period. 
If  a  provider  transfers  assets  of  the 
funded  depreciation  account  to  a  related 
organization  (for  example,  pooling  of 
several  chain  organization  providers' 
funded  depreciation  accounts  at  the 
chain  home  office  for  investment 
purposes),  these  assets  shall  be  treated 
as  the  provider's  funds  and  are  subject 
to  all  the  requirements  specified  in 
paragraph  (e)  of  this  section. 
(2).   .   . 

(ii)  Borrowing  for  a  purpose  for  which 
funded  depreciation  account  funds 
should  have  been  used  makes  the 
borrowing  unnecessary  to  the  extent 
that  funded  depreciation  account  funds 
were  available  at  the  time  of  the 


borrowing.  Available  funds  in  the 
funded  depreciation  account,  to  the 
extent  of  the  unnecessary  borrowing,  are 
called  "tainted"  funds.  Interest  expense 
incurred  on  borrowing  for  a  capital 
purpose  is  not  an  allowable  cost  to  the 
extent  that  funded  depreciation  account 
funds  were  available  at  the  time  of  the 
borrowing. 

(iii)  A  provider  can  remove  the 
"urmecessary"  characterization  of 
borrowing,  and  thereby  cure  tainted 
funded  depreciation,  by  using  the 
tainted  funds  for  a  proper  purpose 
described  in  paragraph  (e)(3)(i)  of  this 
section.  However,  any  funded 
depreciation  that  existed  at  the  time  of 
the  unnecessary  borrowing  and  is  not 
classified  as  tainted  must  be  used  before 
any  of  the  tainted  funds. 

(iv)  When  only  a  portion  of  the 
borrowing  is  considered  unnecessary 
under  paragraph  (e)(2)(ii)  of  this  sectioii, 
silbsequent  repajTnents  of  such 
borrowing  ft-om  general  funds  are 
applied  first  to  the  allowable  portion  of 
the  borrowing  and  then,  when  all  of  the 
allowable  borrowing  is  repaid,  to  the 
unallowable  portion  of  the  borrowing. 
When  funds  from  the  funded 
depreciation  account  are  used  for  the 
repajinent  of  the  unnecessary 
borrowing,  an  equivalent  amount  of 
tainted  funds  is  cured  without  regard  to 
the  provisions  of  paragraphs  (e)(2)(ii) 
and  (e)(3)(i){C)  of  this  section.  Similarly, 
where  general  funds  are  used  to  pay  for 
the  unallowable  borrowing  after  the 
necessary  borrowing  has  been  repaid,  an 
equivalent  amount  of  tainted  funded 
depreciation  is  cured  without  regard  to 
the  provisions  of  paragraphs  (e)(2)(ii) 
and  (e)(3)(i)(C)  of  this  section. 
•        •        •        •        • 

(4)  Loans  from  funded  depreciation. 
(i)  When  the  general  fund  of  the 
provider  borrows  fit)m  the  funded 
depreciation  to  obtain  working  capital 
for  normal  operating  expenses  to  furnish 
patient  care,  interest  incurred  by  the 
general  fund  is  an  allowable  operating 
cost  only  if  the  interest  expense  is 
supported  by  documents  that  evidence 
that  the  funds  were  borrowed  and  that 
payment  of  interest  and  repayment  of 
the  funds  are  required,  is  separately 
identified  in  the  provider's  accounting 
records,  and  meets  the  necessarv'  and 
proper  tests  described  in 
§§  413.153(b)(2)  and  (b)(3).  However,  if 
the  general  fund  of  the  provider  borrows 
from  the  funded  depreciation  account  to 
acquire  depreciable  assets  used  in 
furnishing  patient  care,  or  for  other 
capital  purposes  related  to  patient  care, 
interest  expense  paid  by  the  general 
fund  to  the  funded  depreciation  account 
is  not  an  allowable  cost.  Providers  are 
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expected  to  use  the  funded  depreciation 
for  these  purposes. 

(ii)  Loans  from  funded  depreciation  to 
the  general  fund  are  considered 
investments  of  funded  depreciation,  but 
do  not  have  to  meet  the  readily 
marketable  test  described  in  paragraph 
(e)  of  this  section.  Loans  made  from 
funded  depreciation  are  subject  to  the 
requirement  that  funded  depreciation 
must  be  available  for  the  acquisition  of 
depreciable  assets  used  to  furnish 
patient  care,  or  for  other  capital 
purposes  related  to  patient  care.  Costs 
incurred  to  secure  lines  of  credit  from 
lending  institutions  to  ensure  such 
availability  are  not  allowable  costs. 

(iii)  Funding  of  depreciation  from 
general  funds  will  not  be  recognized  to 
the  extent  of  any  outstanding  loans  from 
the  funded  depreciation  account  to  the 
general  fund.  Deposits  from  the  general 
fund  into  the  funded  depreciation 
account  must  be  first  applied  to  reduce 
any  loans  outstanding  from  the  funded 
depreciation  to  the  general  fund.  When 
the  loans  are  repaid  in  full,  general 
funds  deposited  in  the  funded 
depreciation  account  are  considered  as 
repayments  of  the  general  fund. 
Therefore,  any  subsequent  interest 
expense  of  the  general  fund  paid  to  the 
funded  depreciation  fund  is  not  an 
allowable  cost. 

(iv)  A  provider  may  loan  its  funded 
depreciation  to  a  related  organization 
for  any  purpose  subject  to  the  following 
conditions: 

(A)  Authorization  for  such  a  loan  by 
the  provider's  appropriate  managing 
body  of  the  provider,  such  as  Board  of 
Trustees  or  Board  of  Directors,  must  be 
on  file. 

(B)  The  funded  depreciation  loaned 
must  remain  available,  as  specified  in 
paragraph  (e)(2)  of  this  section,  to  the 
provider  malting  the  loan.  Costs 
incurred  for  lines  of  credit  to  assure 
such  availability  are  not  allowable  costs. 
During  the  period  of  time  that  the  loan 
is  outstanding,  if  the  provider  making 
the  loan  resorts  to  outside  borrowing  for 
a  purpose  for  which  its  funded 
depreciation  should  have  been  used, 
interest  expense  on  an  amount  of  the 
outside  borrowing  up  to  the  amount  of 
the  funded  depreciation  tjjjat  should 
have  been  available  would  be 
disallowed  as  unnecessary'. 

(C)  Such  loans  shall  be  considered 
investments  of  the  provider's  funded 
depreciation,  but  the  requirement  that 
funded  depreciation  be  invested  in 
readily  marketable  investments  as 
required  in  paragraph  (e)  of  this  section 
is  waived  for  such  loans. 

(D)  The  funded  depreciation  account 
must  earn  interest  on  such  loans  at  a 
rate  that  does  not  exceed  the  rate  that 


would  be  charged  for  a  comparable  loan 
from  an  independent  lending 
institution,  TTiis  investment  income  will 
not  be  used  to  reduce  the  provider's 
interest  expense  if  all  the  other 
conditions  in  paragraph  (e)  of  this 
section  are  met.  If  the  entity  borrowing 
the  funds  is  another  provider 
participating  in  the  Medicare  program, 
the  interest  expense  incurred  on  such 
loans  would  be  allowable  if  the  loan 
meets  all  of  the  interest  expense 
requirements  specified  in  §  413.153. 
(For  purposes  of  §  413.153(b)(3)(ii).  such 
loans  are  not  considered  to  be  with  a 
related  lender.) 

*  •        •        *        ♦ 

7.  In  §413.153,  paragraph  (d)(2)  is 
revised  and  a  new  paragraph  (d)(3)  is 
added  to  read  as  follows: 

§  41 3.1 53    Interest  expense. 

*  •        «        *        * 

(d)«  •  • 

(2)  In  determining  whether  a  loan  was 
made  for  the  purpose  of  acquiring  a 
facility,  we  apply  any  owner's 
investment  or  funds  first  to  the  tangible 
assets,  then  to  the  intangible  assets  other 
than  goodwill,  and  lastly  to  the 
goodwill.  If  the  owner's  investment  or 
funds  are  not  sufficient  to  cover  the  cost 
allowed  for  tangible  assets,  we  apply 
funds  borrowed  to  finance  the 
acquisition  to  the  portion  of  the  allowed 
cost  of  the  tangible  assets  not  covered  by 
the  owner's  investment,  then  to  the 
intangible  assets  other  than  goodwill, 
and  lastly  to  the  goodwill.  Repayments 
of  the  funds  borrowed  are  applied  first 
to  the  borrowing  related  to  the  tangible 
assets,  then  to  the  borrowing  related  to 
the  intangible  assets  other  than 
goodwdll.  and  lastly  to  the  borrowing 
related  to  the  goodwill. 

(3)  When  a  provider  borrows  funds, 
but  only  some  of  the  funds  are 
necessary,  repayments  of  the  loan 
(principal  and  interest  portions)  are 
applied  first  to  pay  for  the  necessary 
portion  of  the  loan.  Only  after  all  of  the 
necessar>'  portion  of  the  loan  (principal 
and  interest)  has  been  repaid  are  any 
repayments  applied  to  the  unnecessary 
portion  of  the  loan.  Repayments  toward 
non-allowable  borrowing  pertaining  to 
assets  or  activities  not  related  to  patient 
care  are  considered  investments,  and 
the  provisions  of  paragraph  (b)(2)(iii)  of 
this  section  are  applied. 


Subpart  H — Payment  for  End-Stage 
Renal  Disease  (ESRD)  Services 

8.  In  §413.174.  paragraph  (b)(4)(iv)  is 
reWsed  to  read  as  follows: 


§413.174    Recordkeeping  and  cost 
reporting  requirements  for  outpatient 
maintenance  dialysis. 

*  »        *        «        * 

(b)  *  *  * 
(4)  *   •   * 

(iv)  Sections  413.64,  Payments  to 
providers,  and  §§413.13.  413.30. 
413.35.  413.40,  413.74.  and  §§  405:465 
through  405.482  of  this  chapter. 
Principles  of  reimbursement  for  services 
by  hospital-based  physicians. 

C.  Part  466  is  amended  as  follows: 

PART  466— UTILIZATION  AND 
QUALITY  CONTROL  REVIEW 

1.  The  authority  citation  for  part  466 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1154. 1159, 1866. 
and  1871  of  the  Social  Security  Act  (42 
U.S.C.  1302,  1320C-3,  1320c-8,  1395cc,  and 
1395hh). 

Subpart  C — Review  Responsibilities  of 
Utilization  and  Quality  Controi  Peer 
Review  Organizations  (PROs) 

2.  In  §  466.71,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§466.71    PRO  review  requirements. 

•  *        •        •        * 

(c)  •   *   • 

(2)  As  directed  by  HCFA.  the  PRO 
must  review  changes  in  DR&assignment 
made  by  the  intermediary  under  the 
provisions  of  §412. 60(d)  that  resuU  in 
the  assignment  of  a  higher-weighted 
DRG.  The  PRO'S  review  must  verify  that 
the  diagnostic  and  procedural 
information  supplied  by  the  hospital  is 
substantiated  by  the  information  in  the 
medical  record. 
***** 

3.  In  §  466.78.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  466.78    Responsibilities  of  health  care 
facilities. 

(a)  Every  hospital  seeking  payment  for 
services  furnished  to  Medicare 
beneficiaries  must  maintain  a  wTitten 
agreement  with  a  PRO  operating  in  the 
area  in  which  the  hospital  is  located. 
These  agreements  must  provide  for  the 
PRO  review  specified  in  §466.71. 
***** 

D.  Part  482  is  amended  as  follows: 

PART  482— CONDITIONS  OF 
PARTICIPATION  FOR  HOSPITALS 

1.  The  authority  citation  for  part  482 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1136,  1138, 
1814(a)(6),  1861  (e),  (f),  (r),  {v)(l)(G),  (z).  and 
(ee),  1864, 1871, 1883, 1886, 1902(a)(30),  and 
1905(a)  of  the  Social  Security  Act  (42  U.S.C. 
1302.  1320b-€,  1338. 1395f(a)(6).  1395x  (e), 
(f),  (k),  (r),  (v)(l)(G),  (z),  and  (ee),  1395aa. 


1395hh,  1395U.  1395WW.  1396a(a)(30),  and 
1396(a)). 

Subpart  E— Requirements  for  Specialty 
Hospitals 

2.  In  paragraph  (a)(7)(i)  of  §482.66. 
the  second  sentence  is  revised  to  read  as 
follows: 

§  482.66    Special  requirements  for  hospital 
providers  of  long-term  care  services 
("swing-beds"). 

(a)  •  •  • 
(7)  *   *   * 

(i)  •  *  •  Also  excluded  from  the  bed 
count  are  beds  in  separatelv  certified 
"distinct  part"  SNFs  and  NFs  and  beds 
in  a  psychiatric  or  rehabilitation  unit 
that  is  excluded  from  the  prospective 
payment  system. 
•        *        *        *        » 

E.  Part  485  is  amended  as  follows: 

PART  485— CONDITIONS  OF 
PARTICIPATION  AND  CONDITIONS 
FOR  COVERAGE:  SPECIALIZED 
PROVIDERS 

1.  The  authority  citation  for  part  485 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1124. 1138. 1820, 
1861(aa).  and  (cc)  and  1871  of  the  Social 
Security  Act:  (42  U.S.C.  1302,  1320a-3, 
1320b-8, 13951^,  1395x(aa)  and  (ce)  and 
1395hh):  and  sec.  353  of  the  Piiblie  Health 
Service  Act  (42  U.S.C.  263a). 

Subpart  F— Conditions  of 
Participation:  Rural  Primary  Care 
Hospitals  (RPCHs) 

2.  Section  485.602  is  revised  to  read 
as  follows: 

§485.602    Definitions. 

As  used  in  this  subpart,  unless  the 
context  indicates  otherwise: 

Direct  senices  means  services 
provided  by  employed  staff  of  the 
RPCH.  not  services  provided  through 
arrangements  or  agreements. 

3.  In  §  485.635.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  485.635    Condition  of  participation: 
Provision  of  services. 

***** 

(b)  Standard:  Direct  services — (1) 
General.  The  RPCH  staff  himishes,  as 
direct  services,  those  diagnostic  and 
therapeutic  services  and  supplies  that 
are  commonly  furnished  in  a 
physician's  office  or  at  another  entry 
point  into  the  health  care  delivery 
system,  such  as  a  low  intensity  hospital 
outpatient  department  or  emergency 
department.  These  direct  services 
include  medical  history,  physical 
examination,  specimen  collection, 
assessment  of  health  status,  and 


treatment  for  a  variety  of  medical 
conditions. 

(2)  Laboratory  services.  The  RPCH 
provides,  as  direct  services,  basic 
laboratory  services  essential  to  the 
immediate  diagnosis  and  treatment  of 
the  patient  that  meet  the  standards 
imposed  under  section  353  of  the  Public 
health  Service  Act  (42  U.S.C.  236a). 
(See  the  laboratory  requirements 
specified  in  part  493  of  this  chapter.) 
The  services  provided  include: 

(i)  Chemical  examination  of  urine  by 
stick  or  tablet  method  or  both  (including 
urine  ketones); 

(ii)  Hemoglobin  or  hematocrit; 

(iii)  Blood  glucose: 

(iv)  Examination  of  stool  specimens 
for  occult  blood; 

(v)  Pregnancy  tests;  and 

(vi)  Primary  culturing  for  transmittal 
to  a  certified  laboratory. 

(3)  Radiology  services.  Radiology 
services  furnished  at  the  RPCH  are 
provided  as  direct  services  by  staff 
qualified  under  State  law.  and  do  not 
expose  RPCH  patients  or  staff  to 
radiation  hazards. 

(4)  Emergency  procedures.  In 
accordance  with  the  requirements  of 
§485.618,  the  RPCH  provides  as  direct 
services  medical  emergency  procedures 
as  a  first  response  to  common  life- 
threatening  injuries  and  acute  illness. 

•        *        *        »        * 

,F.  Part  489  is  amended  as  follows:     . 

PART  489— PROVIDER  AND  SUPPLIER 
AGREEMENTS 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1861, 1864,  1866, 
and  1871  of  the  Social  Security  Act  (42 
use.  1302,  1395X,  1395aa,  1395ce.  and 
1395hh). 

Subpart  I — Advance  Directives 

2.  In  §489.102,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§  489.102    Requirements  for  providers. 

(a)  Hospitals,  rural  primary  care 
hospitals,  skilled  nursing  facilities, 
nursing  facilities,  home  health  agencies, 
providers  of  home  health  care  (and  for 
Medicaid  purposes,  providers  of 
personal  care  services),  and  hospices 
must  maintain  written  policies  and 
procedures  concerning  advance 
directives  with  respect  to  all  adult 
individuals  receiving  medical  care  by  or 
through  the  provider  and  are  required 
to: 
•        •        •        *        » 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  •93.774, 


Medicare — Supplementan,'  Medical 
Insurance  Program) 

Dated:  August  23, 1994. 

Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  August  25.  1994. 
Donna  E.  Shalata. 
Secretary. 

[Editorial  Note:  The  following  addendum 
and  appendixes  will  not  appear  in  the  Code 
of  Federal  Regulations.) 

Addendum— Schedule  of  Standardized 
Amounts  Effective  with  Discharges  On 
or  After  October  1.  1994  and  Update 
Factors  and  Rate-of-Increase 
Percentages  Effective  With  Cost 
Reporting  Periods  Beginning  On  or 
After  October  1. 1994 

/.  Summary  and  Background 

In  this  addendum,  we  are  setting  forth 
the  amounts  and  factors  for  determining 
prospective  payment  rates  for  Medicare 
inpatient  operating  costs  and  Medicare 
inpatient  capital-related  costs.  We  are 
also  setting  forth  new  rate-of-increase 
percentages  for  updating  the  target 
amounts  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
system. 

For  discharges  occurring  on  or  after 
October  1,  1994,  except  for  sole 
community  hospitals,  hospitals  located 
in  Puerto  Rico,  and  hospitals  subject  to 
the  regional  floor,  each  hospital's 
payment  per  discharge  under  the 
prospective  payment  system  is  based  on 
100  percent  of  the  Federal  national  rate. 

Sole  community  hospitals  are  paid 
based  on  whichever  of  the  following 
rates  yields  the  greatest  aggregate 
payment:  the  Federal  national  rate,  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge.  Hospitals  in 
Puerto  Rico  are  paid  on  the  basis  of  a 
rate  per  discharge  comprised  of  75 
percent  of  a  Puerto  Rico  rate  and  25 
percent  of  a  national  rate  (section 
1886(d)(9)(A)  of  the  Act).  Hospitals 
affected  by  the  regional  floor  are  paid  on 
the  basis  of  85  percent  of  the  Federal 
national  rate  and  15  percent  of  the 
Federal  regional  rate. 

As  discussed  below  in  section  II,  we 
are  making  changes  in  the 
determination  of  the  prospective 
payment  rates  for  Medicare  inpatient 
operating  costs.  The  changes,  to  be 
applied  prospectively,  will  affect  the 
calculation  of  the  Federal  rates.  In 
section  III  we  discuss  changes  we  are 
making  in  the  determination  of  the 
prospective  payment  rates  for  Medicare 
inpatient  capital-related  costs.  Section 
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IV-sets  forth  our  changes  for 
determining  the  rate-of-increase  limits 
for  hospitals  excluded  from  the 
prospective  payment  system.  The  tables 
to  which  we  refer  in  the  preamble  to  the 
final  rule  are  presented  at  the  end  of  this 
addendimi  in  section  V. 

//.  Changes  to  Prospective  Payment 
Rates  For  Inpatient  Operating  Costs  for 
FY  1995 

The  basic  methodology  for 
determining  prospective  payment  rates 
for  inpatient  operating  costs  is  set  forth 
at  §412.63  for  hospitals  located  outside 
of  Puerto  Rico.  The  basic  methodology 
for  determining  the  prospective 
payment  rates  for  inpatient  operating 
costs  for  hospitals  located  in  Puerto 
Rico  is  set  forth  at  §§  412.210  and 
412.212.  The  Federal  and  Puerto  Rico 
rate  changes  will  be  effective  with 
discharges  occurring  on  or  after  October 
1, 1994.  Below,  we  discuss  the  manner 
in  which  we  are  changing  some  of  the 
factors  used  for  determining  the 
prospective  payment  rates. 

As  discussedf  in  section  IV.C  of  this 
final  rule,  section  1886(d)(3)(A)(iii) 
specifies  that  for  discharges  occurring  in 
the  fiscal  year  beginning  October  1. 
1994,  the  average  stemdardized  amount 
for  hospitals  located  in  a  rural  area  shall 
be  equal  to  the  average  standardized 
amount  for  hospitals  located  in  any 
other  urban  area.  Pursuant  to  section 
1886(b)(3)(B)(i)(X)  of  the  Act.  we  will 
update  the  rural  standardized  amount 
by  the  amount  necessary  to  equate  the 
nnal  standardized  amount  with  the 
other  urban  standardized  amount.  Since 
there  will  no  longer  be  separate  other 
urban  and  riiral  standardized  amounts 
we  will  refer  to  the  other  urban  and 
rural  standardized  amounts  that  will  be 
effective  beginning  with  FY  1995  as  the 
'"other  standardized  amount."  As 
required  by  section  1886(d)(4)(C)  of  the 
Act.  we  must  adjust  the  DRG 
classifications  and  relative  weights  for 
discharges  in  FY  1995. 

In  summary,  the  standardized 
amounts  set  forth  in  Tables  la.  lb.  and 
Ic  of  section  V  of  this  addendum  reflect 

•  Updates  of  1.1  percent  for  large 
urban  and  other  urban  hospitals  (that  is. 
the  market  basket  percentage  increase  of 
3.6  percent  minus  2.5  percentage  points) 
and  an  update  for  rural  hospitals  of 
approximately  8.4  percent  (that  is.  the 
amount  required  to  equate  the  rural 
standardized  amount  with  the  other 
urban  standardized  amount); 

•  Revised  labor  and  nonlabor  shares 
of  the  national  average  standardized 
amounts  to  reflect  the  national  average 
labor  portion  of  the  standardized 
amounts  for  urban  and  rural  hospitals 
(the  revised  labor  and  nonlabor  shares 


of  the  Puerto  Rico  standardized  amounts 
reflect  the  Puerto  Rico  average  labor 
portion  of  the  standardized  amounts  for 
urban  and  rural  hospitals); 

•  An  adjustment  to  ensure  budget 
neutrality  as  provided  for  in  sections 
1886(d)(4)(C)(iii)  and  (d)(3)(E)  of  the  Act 
by  applying  new  budget  neutrality 
adjustment  factors  to  the  lurban  and 
other  standardized  amounts; 

•  An  adjustment  to  ensure  budget 
neutrality  as  provided  for  in  section 
1886(d)(8)(D)  of  the  Act  by  removing  the 
FY  1994  budget  neutrahty  factor  and 
applying  a  revised  factor;  and 

•  An  adjustment  to  apply  the  revised 
outlier  offset  by  removing  the  FY  1994 
outlier  offsets  and  applying  a  new  offset. 

A.  Calculation  of  Adjusted  Standardized 
Amounts 

1.  Standardization  of  Base-Year  Costs 
or  Target  Amounts.  Section 
1886(d)(2)(A)  of  the  Act  required  the 
establishment  of  base-year  cost  data 
containing  allowable  operating  costs  per 
discharge  of  inpatient  hospital  services 
for  each  hospital.  The  preamble  to  the 
September  1. 1983  interim  final  rule  (48 
FR  39763)  contains  a  detailed 
explanation  of  how  base-year  cost  data 
were  established  in  the  initial 
development  of  standardized  amounts 
for  the  prospective  payment  system  and 
how  they  are  used  in  computing  the 
FcdGrsl  rdtcs 

Section  1886(d)(9)(B)(i)  of  the  Act 
required  that  Medicare  target  amounts 
be  determined  for  each  hospital  located 
in  Puerto  Rico  for  its  cost  reporting 
period  beginning  in  FY  1987.  The 
September  1, 1987  final  rule  contains  a 
detailed  explanation  of  how  the  target 
amounts  were  determined  and  how  they 
are  used  in  computing  the  Puerto  Rico 
rates  (52  FR  33043.  33066). 

The  standardized  amounts  are  based 
on  per  discharge  averages  of  adjusted 
hospital  costs  from  a  base  period  or,  for 
Puerto  Rico,  adjusted  target  amounts 
from  a  base  period,  updated  and 
otherwise  adjusted  in  accordance  with 
the  provisions  of  section  1886(d)  of  the 
Act.  Sections  1886(d)(2)(C)  and 
(d)(9)(B)(ii)  of  the  Act  required  that  the 
updated  base-year  per  discharge  costs 
and,  for  Puerto  Rico,  the  updated  target 
amounts,  respectively,  be  standardized 
in  order  to  remove  from  the  cost  data 
the  effects  of  certain  sources  of  variation 
in  cost  among  hospitals.  These  include 
case  mix,  differences  in  area  wage 
levels,  cost  of  Uving  adjustments  for 
Alaska  and  Hawaii,  indirect  medical 
education  costs,  and  payments  to 
hospitals  serving  a  disproportionate 
share  of  low-income  patients. 

Since  the  standardized  amounts  have 
already  been  adjusted  for  differences  in 


case  mix,  wages,  cost-of-living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  no 
additional  adjustments  for  these  factor* 
for  FY  1995  were  made.  That  is.  the 
standardization  adjustments  reflected  in 
the  FY  1995  standardized  amounts  are 
the  same  as  those  reflected  in  the  FY 
1994  standardized  amounts.  Sections 
1886(d)(2)(H)  and  (d)(3)(E)  of  the  Act 
require.that,  in  making  payments  under 
the  prospective  payment  system,  the 
Secretary  adjust  the  proportion  of 
payments  that  are  wage-related  (as 
estimated  by  the  Secretary  from  time  to 
time).  Beginning  with  October  1. 1990. 
when  the  market  basket  was  rebased,  we 
have  considered  71.40  percent  of  costs 
to  be  labor-related  for  purposes  of  the 
prospective  payment  system. 

2.  Computing  Urban  and  Other 
Averages  Within  Geographic  Areas. 
Beginning  in  FY  1995.  section 
1886(d)(3)  of  the  Act  requires  the 
Secretary  to  compute  two  average 
standardized  amounts  for  discharges 
occurring  in  a  fiscal  year:  one  for 
hospitals  located  in  large  urban  areas; 
and  one  for  hospitals  located  in  other 
areas.  In  addition,  under  section 
1886(d)(9)(B)(iii)  of  the  Act,  the  average 
standardized  amount  per  discharge 
must  be  determined  for  hospitals 
located  in  large  urban  and  other  areas  in 
Puerto  Rico.  Hospitals  in  Puerto  Rico 
are  paid  a  blend  of  75  percent  of  the 
applicable  Puerto  Rico  standardized 
amount  and  25  percent  of  a  national 
standardized  payment  amount. 

Section  1886(d)(2)(D)  of  the  Act 
defines  a  "large  urban  area"  as  an  urban 
area  with  a  population  of  more  than 
1.000,000.  In  addition,  section  4009(i)  of 
PubUc  Law  100-203  provides  that  a  - 
New  England  County  Metropolitan  Area 
(NECMA)  with  a  population  of  more 
than  970,000  is  classified  as  a  large 
urban  area.  As  required  by  section 
1886(d)(2)(D)  of  the  Act,  population  size 
is  determined  by  the  Secretary  based  on 
the  latest  population  data  published  by 
the  Bureau  of  the  Census.  Urban  areas 
that  do  not  meet  the  definition  of  a 
"large  urban  area"  are  referred  to  as 
"other  urban  areas."  Areas  that  are  not 
included  in  MSAs  are  considered  "rural 
areas"  under  section  1886(d)(2)(D). 
Payment  for  discharges  from  hospitals 
located  in  large  urban  areas  will  be 
based  on  the  large  urban  standardized 
amount.  Payment  for  discharges  from 
hospitals  located  in  other  urban  and 
rural  areas  will  be  based  on  the  other 
standardized  amount. 

Based  on  1992  population  estimates 
published  by  the  Bureau  of  the  Census, 
56  large  urban  areas  meet  the  criteria  to 
be  defined  as  large  urban  areas  for  FY 


1995.  Since  the  publication  of  the 
proposed  rule,  the  Bureau  of  the  Census 
has  published  revised  population 
estimates  so  that  the  Moiunouth  Ocean, 
NJ,  MSA  now  meets  the  definition  of  a 
large  urban  area.  Large  urban  areas  are 
identified  by  an  asterisk  in  Table  4a. 

Table  la  contains  the  two  national 
standardized  amounts  that  are 
applicable  to  most  hospitals.  Table  lb 
sets  forth  the  18  regional  standardized 
amounts  that  continue  to  be  applicable 
for  hospitals  located  in  census  areas 
subject  to  the  regional  floor.  Under 
section  1886(d)(9)(A)fii)  of  the  Act,  the 
national  standardized  payment  amount 
applicftble  to  hospitals  in  Puerto  Rico 
consists  of  the  discharge-weighted 
average  of  the  national  large  urban 
-  standardized  amount,  and  the  national 
other  urban  standardized  amount  (as  set 
forth  in  Table  la).  The  national  average 
standardized  amount  for  Puerto  Rico  is 
set  forth  in  Table  Ic.  This  table  also 
includes  the  two  standardized  amounts 
that  are  applicable  to  most  hospitals  in 
Puerto  Rico. 

We  note  that  on  July  5, 1994.  the 
Office  of  Management  and  Budget 
announced  the  designation  of 
Hattiesburg.  Mississippi  as  a 
Metropolitan  Statistical  Area  (MSA). 

3.  Updating  the  Average  Standardized 
Amounts.  In  accordance  with  section 
1886(d)(3)(A)  of  the  Act.  we  are 
updating  the  large  luban.  other  urban, 
and  rural  average  standardized  amounts 
for  FY  1995  using  the  applicable 
percentage  increases  specified  in  section 
1886(b)(3)(B)(i)  of  the  Act.  As  explained 
earlier,  there  are  currently  separate  large 
urban,  other  urban  and  rural 
standardized  payment  amounts.  Section 
1886(b)(3)(B)(i)(X)  of  the  Act  (as 
amended  by  section  13501(a)  of  Puo.  L. 
103-66)  specifies  the  following  update 
factors  for  the  standardized  amounts  for 
FY  1995: 

•  For  hospitals  located  in  large  lu-ban 
and  other  urban  areas,  the  market  basket 
percentage  increase  minus  2.5 
percentage  points. 

•  For  hospitals  located  in  rural  areas, 
the  market  basket  percentage  increase 
plus  the  amount  necessary  to  make  the . 
rural  standardized  amount  equal  the 
standardized  amount  for  other  urban 
areas. 

The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the 
price  of  goods  and  services  purchased 
by  hospitals  to  furnish  inpatient  care. 
The  most  recent  forecasted  hospital 
market  basket  increase  for  FY  1995  is 
3.6  percent.  For  FY  1995,  this  yields  an 
update  to  the  urban  average 
standardized  amounts  of  1.1  percent 
(3.6  percent  minus  2.5  percent).  To 
satisfy  the  requirement  of  section 


1886(b)(3)(i)(X)  of  the  Act  that  the 
update  for  hospitals  located  in  a  rural 
area  be  equal  to  that  for  hospitals 
located  in  an  other  urban  area  beginning 
in  FY  1995,  we  estimate  that  an  overall 
update  of  the  market  basket  rate  of 
increase  (that  is,  3.6  percent)  plus 
approximately  4.8  percentage  points 
will  be  necessary.  Thus,  we  are 
establishing  an  update  to  the  rural 
average  standardized  amount  for  FY 
1995  of  8. 4  percent. 

We  are  adjusting  the  FY  1994 
standardized  amounts  to  remove  the 
effects  of  the  FY  1994  geographic 
reclassifications  and  outlier  payments 
before  applying  the  FY  1995  updates. 
That  is,  we  are  increasing  the 
standardized  amounts  to  restore  the 
reductions  that  were  made  for  the 
effects  of  geographic  reclassification  and 
outliers.  As  these  reductions  were  larger 
for  urban  than  rural  hospitals,  restoring 
the  reductions  results  in  a  larger 
increase  in  the  urban  standardized 
amounts  than  the  rural  standardized 
amounts.  After  applying  an  update  of 
1.1  percent  to  the  adjusted  urban 
standardized  amount,  we  estimate  that 
an  overall  update  of  7.3  percent  is 
required  to  equate  the  rural  and  other 
urban  standardized  amounts. 

However,  the  estimated  actual 
increase  in  the  standardized  amounts 
for  nu-al  hospitals  will  be  less  because 
we  also  have  to  reduce  the  standardized 
amounts  for  the  effects  of  geographic 
reclassification  and  outliers.  For  FY 
1995,  there  will  be  a  single  reduction  to 
the  standardized  amounts  for  each  of 
these  factors,  rather  than  separate 
adjustments  to  the  urban  and  rural 
standardized  amounts  based  on  the 
effect  of  geographic  reclassification  and 
outliers  in  each  respective  area.  For 
instance,  in  FY  1994,  we  reduced  the 
lu-ban  standardized  amounts  by  5.4 
percent  and  the  rural  standardized 
amounts  by  2.3  percent  to  account  for 
outliers  in  each  respective  area.  For  FY 
1995,  we  v^ll  apply  one  adjustment  for 
the  effect  of  outliers — a  single  reduction 
in  the  standardized  amounts  of  5.1 
percent.  Similarly,  there  were  separate 
reductions  to  the  standardized  amounts 
in  FY  1994  for  the  effects  of  geographic 
reclassification  of  0.7  percent  for  urban 
hospitals  and  0.1  percent  for  rural 
hospitals.  Our  FY  1995  standardized 
amounts  reflect  a  single  reduction  for 
this  factor  of  0.6  percent. 

With  the  phase-out  of  the  separate 
rural  standardized  amount,  rural 
hospitals  and  other  urban  hospitals  will 
be  paid  based  on  the  same  standardized 
amount.  Since  Congress  has  mandated 
the  elimination  of  separate  payment 
rates  based  on  whether  a  hospital  is 
located  in  an  urban  or  rural  area,  we 


believe  it  is  appropriate  to  revise  the 
national  average  standardized  amount* 
hflsed  on  national  average  labor/ 
nonlabor  shares.  As  explained  in  the 
proposed  rule,  we  are  adjusting  the 
labor  and  nonlabor  proportions  of  the 
standardized  amount  to  reflect  the 
national  average.  (We  are  revising  the 
Puerto  Rico  standardized  amounts  by 
the  average  labor  share  in  Puerto  Rico  of 
82.7  percent.)  We  are  therefore  adjusting  > 
the  labor/nonlabor  proportions  of  the 
standardized  amounts  that  will  be 
applicable  to  both  rural  and  urban 
hospitals  based  on  the  national  average. 
As  a  result,  the  national  average  labor 
share  (as  reflected  in  the  hospital  market 
basket)  will  equal  71.4  percent  of  the 
standardized  payment  amounts. 

Although  the  iapdate  factor  for  FY 
1995  is  set  by  law,  we  were  required  by 
section  1886(e)(3)(B>of  the  Act  to  repoVt 
to  Congress  no  later  than  March  1,  1994 
on  our  initial  recommendation  of 
update  factors  for  FY  1995  for  both 
prospective  payment  hospitals  and 
hospitals  excluded  from  the  prospective 
payment  system.  For  general 
information  purposes,  we  published  the 
report  to  Congress  as  Appendix  C  to  the 
proposed  rule.  This  recommendation 
was  based  on  an  earlier  forecast  of  the 
hospital  market  basket  increase.  Our 
final  recommendation  on  the  update 
factors  (which  is  required  by  sections 
1886(e)(4)(A)  and  (e)(5)(A)  of  the  Act),  is 
set  forth  as  Appendix  D  to  this  final 
rule. 

4.  Other  Adjustments  to  the  Average 
Standardized  Amounts,  a.  Recalibration 
of  DRG  Weights  and  Updated  Wage 
Index— Budget  Neutrality  Adjustment. 
Section  1886(d)(4)(C)(iii)  of  the  Act 
specifies  that  beginning  in  FY  1991,  the 
annual  DRG  reclassification  and 
recalibration  of  the  relative  weights 
must  be  made  in  a  manner  that  assures 
that  aggregate  payments  to  hospitals  are 
not  affected.  As  discussed  in  section  II 
of  the  preamble,  we  normalized  the 
recalibrated  DRG  weights  by  an 
adjustment  factor,  so  that  the  average 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  prior  to 
recalibration.  While  this  adjustment  is 
intended  to  ensure  that  recalibration 
does  not  affect  total  payments  to 
hospitals,  our  analysis  indicates  that  the 
normalization  adjustment  does  not 
necessarily  achieve  budget  neutrality 
with  respect  to  aggregate  payments  to 
hospitals. 

Section  1886(d)(3)(E)  of  the  Act 
specifies  that  the  hospital  wage  index 
must  be  updated  based  on  new  survey 
data  no  later  than  October  1, 1990  and 
on  an  annilal  basis  begirming  October  1. 
1993.  This  provision  also  requires  that 
any  updates  or  adjustments  to  the  wage 
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index  must  be  made  in  a  manner  that 
assures  that  aggregate  payments  to 
hospitals  are  not  aJFfected  by  the  change 
in  the  wage  index. 

To  comply  with  the  requirement  of 
section  1886(d)(4)(C){iii)  of  the  Act  that 
the  DRG  reclassification  and 
recalibration  of  the  relative  weights  be 
budget  neutral  and  the  requirement  in 
section  1886(d)(3)(E)  of  the  Act  that  the 
updated  wage  index  be  implemented  in 
a  budget  neutral  manner,  we  compared 
aggregate  payments  using  the  FY  1994 
relative  weights  and  the  wage  index 
effective  October  1, 1993  to  aggregate 
payments  using  the  proposed  FY  1995 
relative  weights  and  wage  index.  The 
same  methodology  was  used  for  the  FY 
1993  and  FY  1994  budget  neutrality 
adjustment.  (See  the  discussion  in  the 
September  1, 1992  final  rule  (57  FR 
39832).)  Based  on  this  comparison,  we 
computed  a  proposed  budget  neutrality 
adjustment  factor  equal  to  0.997647. 
The  final  budget  neutrality  adjustment 
factor  is  equal  to  0.998050.  This  budget 
neutraUty  adjustment  factor  is  applied 
to  the  standardized  amounts  wiUiout 
removing  the  effects  of  the  FY  1994 
budget  neutrahty  adjustment.  We  do  not 
remove  the  prior  budget  neutrality 
adjustment  because  the  statute  requires 
that  aggregate  payments  after  the 
changes  in  the  DRG  relative  weights  and 
wage  index  equal  estimated  payments 
prior  to  the  changes.  If  we  removed  the 
prior  year  adjustment,  we  would  not 
satisfy  this  condition. 

In  addition,  we  will  continue  to  apply 
the  same  FY  1995  adjustment  factor  to 
the  hospital-specific  rates  that  are 
effective  October  1. 1994,  in  order  to 
ensure  that  we  meet  the  statutory 
requirement  that  aggregate  payments 
neither  increase  nor  decrease  as  a  result 
of  the  implementation  of  the  DRG 
weights  and  updated  wage  index.  (See 
the  discussion  in  the  September  4, 1990 
final  rule  (55  FR  36073).) 

b.  Reclassified  Hospitals — Budget 
Neutrality  Adjustment.  Section 
1886(d)(8)(B)  of  the  Act  provides  that 
certain  nu^l  hospitals  are  deemed  urban 
effective  with  discharges  occurring  on 
or  after  October  1, 1988.  hi  addition, 
section  1886(d){10)  of  the  Act  provides 
for  the  reclassification  of  hospitals 
based  on  determinations  by  the 
Medicare  Geographic  Classification 
Review  Board  (MGCRB).  Under  section 
1886(d)(10)  of  the  Act.  a  hospital  may  be 
reclassified  for  purposes  of  the 
standardized  amount  or  the  wage  index, 
or  both. 

Prior  to  FY  1995.  section 
1886(d)(8)(D)  of  the  Act  required  the 
Secretary  to  adjust  the  urban 
standardized  amounts  so  as  to  ensure 
that  total  aggregate  payments  under  the 


prospective  payment  system  after 
implementation  of  the  provisions  of 
sections  1886(d)(8)(B)  and  (C)  and 
1886(d)(10)  of  the  Act  were  equal  to  the 
aggregate  prospective  payments  that 
would  have  been  made  absent  these 
provisions.  The  rural  standardized 
amounts  were  also  adjusted  to  ensure 
that  aggregate  payments  to  rural 
hospitals  not  affected  by  these 
provisions  neither  increased  nor 
decreased  as  a  result  of  these  provisions. 

Beginning  October  1, 1994,  the 
Secretary  is  required  to  adjust  the 
standardized  amounts  by  the  same 
factor  to  account  for  the  effects  of 
reclassification.  In  the  proposed  rule, 
we  applied  an  adjustment  of  0.993814  to 
ensure  that  the  effects  of  reclassification 
are  budget  neutral.  The  final  budget 
neutralitv  adjustment  is  0.994055. 

The  adjustment  factors  are  appUed  to 
the  standardized  amounts  after 
removing  the  effects  of  the  FY  1994 
budget  neutrality  adjustment  factors.  We 
note  that  the  proposed  FY  1995 
adjustment  reflected  wage  index  and 
standardized  amount  reclassifications 
approved  by  the  MGCRB  or  the 
Administrator  as  of  March  14, 1994.  The 
final  budget  neutrality  adjustment  factor 
reflects  the  effects  of  all  reclassification 
decisions  and  changes  in  these 
decisions  resulting  hom  appeals  and 
review  of  the  MGCRB's  decisions  for  FY 
1995,  or  from  a  hospital's  request  for  the 
withdrawal  of  a  reclassification. 

c.  OutUers.  Section  1886(d)(5)(A)  of 
the  Act  provides  that,  in  addition  to  the 
basic  prospective  payment  rates, 
payments  must  be  made  for  discharges 
involving  day  outliers  and  may  be  made 
for  cost  outliers.  Under  section 
1886(d)(3)(B)  of  the  Act,  the  Secretary 
has  been  required  to  separately  reduce 
the  urban  and  rural  standardized 
amounts  by  the  proportion  of  estimated 
total  DRG  payments  attributable  to 
outliers  in  each  respective  area. 
Beginning  with  FY  1995,  section 
1886(d)(3)(B)  requires  the  Secretary  to 
adjust  both  the  large  urban  and  other 
standardized  amounts  by  the  same 
factor  to  accoimt  for  the  estimated 
proportion  of  total  DRG  payments  made 
to  outlier  cases.  Section 
1886(d)(9)(B)(iv)  of  the  Act  requires  that 
the  urban  and  other  standardized 
amounts  applicable  to  hospitals  in 
Puerto  Rico  be  reduced  by  the 
proportion  of  estimated  total  DRG 
payments  attributable  to  estimated 
outlier  payments.  Furthermore,  section 
1886(d)(5)(A)(iv)  of  the  Act  directs  that 
outlier  payments  in  any  year  "may  not 
be  less  than  5  percent  nor  more  than  6 
percent  of  total  payments  projected  or 
estimated  to  be  made"  based  on  the 
prospective  payment  rates. 


Section  13501(c)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(Public  Law  103-66)  amended  section 
1886(d)(5)(A)  with  respect  to  outliers 
beginning  in  FY  1995.  With  regard  to 
cost  outliers,  section  13501(c)  of  Public 
Law  103-66  modifies  the  methodology 
for  determining  the  cost  outlier 
threshold.  For  discharges  occurring 
before  October  1, 1994,  a  hospital  may 
receive  payment  for  a  cost  outlier  if  the 
adjusted  costs  for  a  discharge  exceed  a 
fixed  multiple  of  the  DRG  payment  for 
the  case  or  a  fixed  dollar  amount. 
Effective  for  discharges  occurring  on  or 
after  October  1, 1994,  a  hospital  may 
receive  payment  for  a  cost  outlier  if 
adjusted  costs  exceed  the  DRG 
prospective  payment  rate  plus  a  fixed 
dollar  amount.  As  discussed  in  section 
rV.D  of  the  preamble,  we  refer  to  this 
revised  cost  outlier  threshold  as  "fixed 
loss." 

Section  13501(c)  of  Public  Law  103- 
66  also  amended  section  1886(d)(5)(A) 
of  the  Act  with  respect  to  day  outliers. 
Beginning  with  FY  1995.  section 
1886(d)(5)(A)  requires  the  Secretary  to 
reduce  the  proportion  of  total  outlier 
payments  paid  under  the  day  outlier 
methodology.  Under  the  requirements  of 
section  1886(d)(5)(A)(v),  the  proportion 
of  outlier  payments  made  under  the  day 
outlier  methodology,  relative  to  the 
proportion  of  outlier  pa>7nents  made 
under  the  day  outlier  methodology  in 
FY  1994  (which  we  estimated  at  31.3 
percent  in  our  September  1, 1993  final 
rule  (58  FR  46348)),  shall  be  75  percent 
in  FY  1995,  50  percent  in  FY  1996  and 
25  percent  in  FY  1997.  After  September 
30,  1997.  the  Secretary  will  no  longer 
pay  for  day  outliers  under  the 
provisions  of  section  1886(d)(5)(A)(i). 
Again,  the  changes  required  by  section 
1886(d)(5)(A)  are  discussed  in  detail  in 
section  IV.D  of  the  preamble  to  this  final 
rule. 

1.  FY  1995  Outher  Thresholds.  For  FY 
1994.  the  day  outlier  threshold  is  the 
geometric  mean  length  of  stay  for  each 
DRG  plus  the  lesser  of  23  days  or  3.0 
standard  deviations.  The  marginal  cost 
factor  for  day  outliers  (or  the  percent  of 
Medicare's  average  per  diem  payment 
paid  for  each  outlier  day)  is  equal  to  55 
percent  in  FY  1994.  The  cost  outlier 
threshold  is  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 
$36,000  ($33,000  for  hospitals  that  have 
not  yet  entered  the  prospective  payment 
system  for  inpatient  capital-related 
costs).  The  marginal  cost  factor  for  cost 
outliers  (or  the  percent  of  costs  paid 
after  costs  for  the  case  exceed  the 
threshold)  is  75  percent.  We  applied  an 
outlier  adjustment  to  the  FY  1994 
standardized  amounts  of  0.945960  for 
the  urban  rates,  0.977157  for  the  rural 


rates,  and  0.9454  for  the  capital  Federal 
rate. 

For  FY  1995,  we  proposed  to  set  the 
day  outlier  threshold  at  the  geometric 
mean  length  of  stay  for  each  DRG  plus 
the  lesser  of  22  days  or  3.0  standard 
deviations.  We  also  proposed  to  reduce 
the  marginal  cost  factor  for  each  outlier 
day  from  55  percent  to  49  percent  in  FY 
1995  in  order  to  reduce  the  proportion 
of  payments  paid  under  the  day  outlier 
methodology.  The  thresholds  that  we 
are  establishing  in  this  final  rule 
continue  to  be  the  geometric  mean 
length  of  stay  for  each  DRG  plus  the 
lesser  of  22  days  or  3.0  standard 
deviations.  However,  based  on  updated 
simulations  we  are  establishing  in  this 
final  rule  a  marginal  cost  factor  for  each 
outlier  day  of  47  percent  in  FY  1995. 

Our  policy  will  reduce  the  proportion 
of  outlier  payments  paid  to  day  outhers 
as  required  by  section  1886(d)(5)(A)  of 
the  Act.  We  proposed  to  establish  a 
fixed  loss  cost  outlier  threshold  in  FY 
1995  equal  to  the  prospective  payment 
rate  for  the  DRG  plus  $23,300  ($21,400 
for  hospitals  that  have  not  yet  entered 
the  prospective  payment  system  for 
capital-related  costs).  Additionally,  we 
proposed  to  increase  the  marginal  cost 
factor  for  cost  outliers  from  75  to  80 
percent.  In  this  final  rule,  based  on 
updated  simulations,  we  are 
establishing  a  fixed  loss  cost  outlier, 
threshold  in  FY  1995  equal  to  the 
prospective  payment  rate  for  the  DRG 
plus  $20,500  ($18,800  for  hospitals  that 
have  not  yet  entered  the  prospective 
payment  system  for  capital-related 
costs).  We  are  also  establishing  a 
marginal  cost  factor  for  cost  outhers  of 
80  percent  for  FY  1995,  as  proposed. 

Piu^uant  to  section  1886(d)(5)(A)(iv) 
of  the  Act,  we  calculated  outlier 
thresholds  so  that  estimated  outlier 
payments  equal  5.1  percent  of  estimated 
DRG  payments. 

The  model  that  we  use  to  determine 
the  outlier  thresholds  necessary  to  target 
our  desired  outlier  pajTnent  percentage 
for  FY  1995  uses  the  FY  1993  MedPAR 
file  and  the  most  recent  available 
information  on  hospital-specific 
payment  parameters  (such  as  the  cost- 
to-charge  ratios).  This  information  is 
based  on  the  June  1994  update  of  the 
provider-specific  file  used  in  the 
PRICER  program.  In  estimating 
payments  we  convert  billed  charges  to 
costs  for  purposes  of  estimating  cost 
outher  payments.  As  we  explained  in 
the  September  1, 1993  final  rule  (58  FR 
46347),  before  FY  1994,  we  used  a 
charge  inflation  factor  to  adjust  charges 
to  costs;  begiiming  with  FY  1994,  we  are 
using  a  cost  inflation  factor  to  estimate 
costs.  In  other  words,  instead  of 
inflating  the  FY  1993  charge  data  by  a 


charge  inflation  factor  for  2  years  in 
order  to  estimate  FY  1995  charge  data 
and  then  applying  the  cost-to-charge 
ratio,  we  adjust  the  charges  by  the  cost- 
to-charge  ratio  and  then  inflate  the 
estimated  costs  for  2  years  of  cost 
inflation.  In  this  manner,  we 
automatically  adjust  for  any  changes  in 
the  cost-to-charge  ratios  that  may  occur, 
since  the  relevant  variable  is  the  costs 
estimated  for  a  given  case. 

In  setting  the  proposed  FY  1995 
outlier  thresholds,  we  used  a  cost 
inflation  factor  of  1.04735.  In  isetting  the 
final  FY  1995  outlier  thresholds,  we 
used  a  cost  inflation  factor  of  1.025.  The 
difference  is  attributable  to  the  use  of 
the  cost  per  case  increase  in  PPS-9  (data 
from  cost  reporting  periods  beginning  in 
FY  92)  in  setUng  the  final  FY  95  outlier 
thresholds  instead  of  the  average 
increase  in  cost  per  case  between  PPS- 

7  (data  from  cost  reporting  periods 
beginning  in  FY  1990)  and  PPS-9.  This 
modification  was  introduced  after  a 
preliminary  review  of  the  cost  per  case 
increase  of  2.500  hospitals  in  PPS-10 
(data  from  cost  reporting  periods 
beginning  in  FY  93).  The  cost  per  case 
increase  from  PPS-9  to  PPS-10  was 
much  closer  to  the  increase  from  PPS- 

8  to  PPS-9  than  from  PPS-7  to  PPS-9. 
Thus,  for  FY  1995,  we  are  using  a  cost 
inflation  factor  based  on  the  observed 
increase  in  hospital  costs  between  PPS- 
8  and  PPS-9.  hi  the  future,  we  still  plan 
to  use  2-year  averages  in  computing  the 
cost  inflation  factors,  unless  preliminary 
data  from  more  recent  years  indicate 
that  the  2-year  average  may  be 
inaccurate. 

When  we  modeled  the  combined 
operating  and  capital  outlier  payments, 
we  found  that  using  a  common  set  of 
thresholds  resulted  in  a  slightly  higher 
percentage  of  outlier  payments  for 
capital-related  costs  than  for  operating 
costs.  We  estimate  the  final  thresholds 
for  FY  1995  will  resuU  in  outlier 
payments  equal  to  5.1  percent  of 
operating  DRG  payments  and  5.9 
percent  of  capital  payments  based  on 
the  Federal  rate. 

As  stated  in  the  September  1. 1993 
final  rule458  FR  46348).  we  have 
established  outlier  thresholds  that 
would  be  applicable  to  both  inpatient 
operating  costs  and  inpatient  capital- 
related  costs.  As  explained  earlier,  we 
are  applying  a  reduction  of 
approximately  5.1  percent  to  the  FY 
1995  standardized  amounts  to  account 
for  the  proportion  of  prospective 
payments  made  to  outliers.  The 
proposed  outlier  ajdjustment  factors 
applied  to  the  standardized  amounts 
and  the  capital  Federal  rate  for  FY  1995 
are  as  follows: 


Operating  Standardized  Amount — 

0.948772 
Capital  Federal  Rate — 0.9372 

The  final  outlier  adjustment  factors 
applied  to  the  standardized  amounts 
and  the  capital  Federal  rate  for  FY  1995 
are  as  follows: 

Operating  Standardized  Amount— 

0.948940 
Capital  Federal  Rate — 0.9414 

As  in  the  proposed  rule,  we  will 
apply  the  outlier  adjustment  factors 
after  removing  the  effects  of  the  FY  1994 
outlier  adjustment  factors  on  the 
standardized  amounts  and  the  capital 
Federal  rate. 

ii.  Other  Changes  Concerning 
Outliers.  Table  5  of  section  V  of  this 
addendum  contains  the  DRG  relative 
weights,  geometric  and  arithmetic  mean 
lengths  of  stay,  as  well  as  the  day  outHer 
threshold  for  each  DRG.  When  we 
recalibrate  DRG  weights,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight  and  geometric  mean 
length  of  stay.  DRGs  that  do  not  have  at 
least  10  cases  are  considered  to  be  low 
volume  DRGs.  For  the  low  volume 
DRGs,  we  use  the  original  geometric 
mean  lengths  of  stay,  because  no 
arithmetic  mean  length  of  stay  was 
calculated  based  on  the  original  data. 

Table  8a  in  section  V  of  this 
addendum  contains  the  updated 
Statewide  average  operating  cost-to- 
charge  ratios  for  urban  hospitals  and  for 
rural  hospitals  to  be  used  in  calculating 
cost  outlier  payments  for  those  hospitals 
for  which  the  intermediary  is  unable  to 
compute  a  reasonable  hospital-specific 
cost-to-charge  ratio.  These  Statewide 
average  ratios  replace  the  ratios 
published  in  the  September  1,  1993 
final  rule  (58  FR  46439),  effective 
October  1, 1994.  Table  8b  contains 
comparable  Statewide  average  capital 
cost-to-charge  ratios.  These  average 
ratios  will  be  used  to  calculate  cost 
outlier  payments  for  those  hospitals  for 
which  the  intermediary  computes 
operating  cost-to-charge  ratios  lower 
than  0.275  or  greater  than  1.310  and 
capital  cost-to-charge  ratios  lower  than 
0.013  or  greater  than  0.235.  This  range 
■represents  3.0  standard  deviations  (plus 
or  minus)  from  the  mean  of  the  log 
distribution  of  cost-to-charge  ratios  for 
all  hospitals.  The  cost-to-charge  ratios  in 
Tables  8a  and  8b  will  be  applied  to  all 
hospital-sp)ecific  cost-to-charge  ratios 
based  on  cost  report  settlements 
occurring  during  FY  1995. 

Comment:  One  commenter  expressed 
concern  over  the  use  of  statewide 
averages  for  those  hospitals  in  which 
the  intermediary  computes  operating 
cost-to-charge  ratiqs  lower  than  the 
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minimum  acceptable  ratio  (that  is, 
minus  3  standard  deviations  from  the 
mean).  The  commenter  stated  that  the 
minimum  threshold  created  a  clear 
incentive  for  hospitals  to  artificially 
inflate  their  gross  charges,  and 
circumvent  the  intent  that  hospitals 
only  be  paid  marginal  costs  for  outliers. 
The  commenter  recommended 
elimination  of  the  minimum  cost-to- 
.  charge  ratios. 

Response:  We  use  the  statewide 
average  operating  cost-to-charge  ratios 
in  cases  where  an  intermediary  is 
unable  to  compute  a  reasonable 
hospital-specific  cost-to-charge  ratio. 
Our  current  definition  of  reasonableness 
is  based  on  a  range  of  plus  or  minus  3.0 
standard  deviations  from  the  mean  of 
the  log  distribution  of  cost-to-charge 
ratios  for  all  hospitals.  We  do  not 
believe  hospitals  are  setting  their 
charges  just  to  manipulate  their  cost-to- 
charge  ratios,  hi  fact,  contrary  to  the 
commenter's  contention,  the  incentives 
a  hospital  would  have  to  maximize 
outlier  payments,  if  any,  would  be  to 
lower  charges  in  order  to  increase  its 
cost-to-charge  ratio.  Thus,  we  will 
continue  to  use  statewide  cost-to-charge 
ratios  where  the  cost-to-charge  ratio  for 
any  hospitals  falls  outside  the 
prescritied  ranges. 

iii.  FY  1993  and  FY  1994  Outlier 
Payments.  In  the  May  26, 1993  proposed 
rule  (58  FR  30271),  we  estimated  that 
actual  FT  1993  outlier  payments  would 
be  approximately  4.5  percent  of  actual 
FY  1993  total  DRG  payments.  Our 
estimates  of  actual  outlier  payments 
were  computed  by  simulating  payments 
using  actual  FY  1993  bill  data  available 
at  the  time.  Our  current  estimate  is  that 
actual  FY  1993  outlier  payments  were 
approximately  4.2  percent  of  total  DRG 
payments.  These  estimates  are  based  on 
simulations  using  the  August  1993 
update  of  the  provider-specific  file  and 
the  August  1993  update  of  the  MedPAR 
file. 

In  the  June  4, 1992  proposed  rule  (57 
FR  23645).  we  discussed  several  factors 
that  could  explain  the  difference 
between  estimated  outlier  payments  and 
actual  outlier  payments,  relative  to  total 
DRG  payments.  With  regard  to  FY  1993 
outlier  payments,  we  note  that  the 
percentage  increase  in  the  Medicare 
case-mix  index  was  0.8  percent  between 
FY  1992  and  FY  1993,  which  was  a 
lower  rate  of  increase  than  for  prior 
-  years.  Although  the  case-mix  index  is 
not  a  factor  in  setting  the  outlier 
thresholds,  lower  growth  in  FY  1993 
indicates  that  the  average  severity  of 
Medicare  cases  increased  less  in  FY 
1993  than  in  prior  years. 

We'also  believe  that  use  of  a  charge 
inflation  factor  in  settirtg  the  FY  1993 


outlier  thresholds  may  account  for  some 
of  the  difference.  As  we  explained  in 
our  Jime  4, 1992  proposed  rule,  charges 
have  historically  grovm  faster  than 
costs.  In  setting  thresholds  for  FY  1993, 
we  used  the  most  recently  available 
Medicare  data,  but  that  data  contained 
2-year  old  cost-to-charge  ratios.  Thus, 
the  cost-to-charge  ratios  used  to  set  the 
FY  1993  outlier  thresholds  are  higher 
than  those  used  to  determine  payments. 
Consequently,  actual  FY  1993  outlier 
payments  as  a  percent  of  actual  total 
DRG  payments  may  be  lower  than  we 
estimated  when  setting  outlier 
thresholds. 

To  address  ihis  problem  in  FY  1994, 
we  began  using  a  cost  inflation  factor 
rather  than  a  charge  inflation  factor  to 
update  billed  charges  for  purposes  of 
estimating  outlier  payments.  We 
believed  that  this  refinement  would 
improve  our  estimation  methodology. 
In  the  September  1.  199^3  final  rule, 
we  set  the  outlier  thresholds  so  that 
estimated  operating  outlier  payments 
were  equal  to  5.1  percent  of  estimated 
total  estimated  operating  prospective 
payments.  We  currently  estimate  that 
actual  FY  1994  outher  pay-ments  will  be 
3.9  percent  of  actual  FY  1994  total  DRG 
payments.  This  figure  is  based  on  a 
computer  simulation  of  payments  in  FY 
1994  using  FY  1993  bill  data. 

We  beheve  that  actual  outlier 
payments  as  a  percentage  of  actual  total 
DRG  payments  may  be  lower  than 
estimated  because  actual  hospital  costs 
may  be  lower  than  reflected  in  the 
estimation  methodology.  Our  most  - 
recent  data  on  hospital  costs  show  a 
significant  trend  in  declining  rates  of 
increase.  Thus,  the  cost  inflation  factor 
of  8.3  percent  (based  on  the  best 
available  data)  used  to  estimate  outlier 
payments  in  setting  FY  1994  outlier 
thresholds  appears  to  have  been 
overstated.  Based  on  more  recent  data, 
we  are  using  a  cost  inflation  factor  of  2.5 
percent  to  set  outlier  payments  for  FY 
1995.  Also,  although  we  estimate  that 
actual  FY  1994  outlier  payments  will 
approximate  3.9  percent  of  actual  FY 
1994  total  DRG  payments,  we  note  that 
the  estimate  of  the  market  basket  rate  of 
increase  used  to  set  the  FY  1994  rates 
was  4.3  percentage  points,  while  the 
latest  FY  1994  market  basket  rate  of 
increase  estimate  is  2.7  percent.  Thus, 
the  net  effect  is  that  hospitals  are 
receiving  higher  FY  1994  payments  than 
would  have  been  established  based  on 
a  more  recent  forecast  of  the  market 
basket  rate  of  increase. 

Comment:  Some  commenters  are 
concerned  about  our  projection  that  the 
percentage  of  FY  1994  outher  payments 
will  be  lower  than  estimated  when  we 
set  the  FY  1994  outlier  thresholds. 


These  commenters  urge  that  we 
establish  a  method  of  monitoring  outlier 
payments  during  a  fiscal  year,  so  that 
we  can  prospectively  change  the  outlier 
thresholds  in  the  event  that  projected 
outlier  payments  are  not  between  5  and 
6  percent  of  total  DRG  payments. 

Response:  We  responded  to  similar 
comments  in  the  final  rules  for  FY  1993 
(57  FR  39784)  and  FY  1994  (58  FR 
46347).  Section  1886(d)(5)(A)(iv)  of  the 
Social  Security  Act  (the  Act)  requires 
that  outlier  payments  be  between  5  and 
€  percent  of  the  total  payments 
"projected  ot.estimated  to  be  made" 
based  on  diagnosis-related  group  (DRG) 
prospective  payment  system  rates  for 
discharges  in  that  year.  Pursuant  to  this 
provision,  we  calculated  the  FY  1994 
outlier  thresholds  so  that  estimated  - 
outlier  payments  were  5.1  percent  of 
estimated  total  DRG  payments.  We  used 
the  most  recent  Medicare  discharge  and 
hospital-specific  data  available  to 
estimate  total  payments  and  outlier 
payments.  This  is  necessarily  a 
prospective  process,  and  the  resulting 
estimate  may  prove  to  be  inaccurate.  We 
do  not  believe  that  Congress  envisioned 
we  would  revise  in  midyear  any  of  the 
estimates  of  factors  used  to  set 
prospective  payment  amounts  for  a 
given  Federal  fiscal  year.  These  factors 
include  not  only  the  outUer  thresholds, 
but  the  market  basket  rate  of  increase 
used  to  establish  the  update  factors,  the 
recalibration  of  the  DRG  rates,  and  the 
various  required  budget  neutrality 
provisions. 

Our  current  estimate  for  FY  1994 
outUer  payments  is  3.9  percent  of  total 
DRG  payments.  We  note  that  this  result 
is  mainly  due  to  the  reduction  in  the 
cost  inflation  factor  that  we  use  to  set 
the  thresholds,  from  the  8.3  percent 
level  used  to  set  the  FY  94  thresholds 
to  the  2.5  percent  level  used  to  make 
this  estimate.  However,  as  discussed  in 
section  IV.D.  of  the  preamble  to  this 
final  rule,  we  are  addressing  this 
problem  for  FY  1995  as  part  of  our 
continuing  efforts  to  refine  the  outlier 
estimation  methodology.  Normally,  wo 
would  use  the  average  increase  in  cost 
per  case  between  PPS-7  (data  from  cost 
reporting  periods  beginning  in  FY  1990) 
and  PPS-9  (data  from  cost  reporting 
periods  in  FY  1992)  as  the  cost  inflation 
factor  in  setting  the  FY  1995  outUer 
thresholds.  However,  after  reviewing  the 
preliminary  data  for  2500  hospitals  from 
PPS-10  (data  from  cost  reporting 
periods  in  FY  1993)  we  found  the  cost 
per  case  increase  to  be  much  closer  to 
the  PPS-9  data  than  the  PPS-7  data, 
indicating  a  continued  downward  trend 
in  the  rate  of  increase  in  hospitals  costs. 
Thus,  for  FY  95.  we  have  decided  to  use. 


solely  the  PPS-9  cost  per  case  increase 
of  2.5  percent. 

B.  Adjustments  for  Area  Wage  Levels 
and  Cost  of  Living 

This  section  contains  an  explanation 
of  the  application  of  two  types  of 
adjustments  to  the  adjusted 
standardized  amounts  that  will  be  made 
by  the  intermediaries  in  determining  the 
prospective  payment  rates  as  described 
jn  this  addendum.  For  discussion 
purposes,  it  is  necessary  to  present  the 
adjusted  standardized  amounts  divided 
into  labor  and  nonlabor  portions.  Tables 
la.  lb,  and  Ic.  as  set  forA  in  this 
addendum .  contain  the  actual  labor- 
related  and  nonlabor-related  shares  that 
will  be  used  to  calculate  the  prospective 
payment  rates  for  hospitals  located  in 
the  50  States,  the  District  of  Columbia, 
and  Puerto  Rico. 

1.  Adjustment  for  Area  Wage  Levels. 
Sections  1886(d)(3j(E)  and 
1886(d)(9)(C)(iv)  of  the  Act  require  that 
an  adjustment  b^  made  to  the  labor- 
related  portion  of  the  prospective 
payment  rates  to  account  for  area 
differences  in  hospital  wage  levels.  This 
adjustment  is  made  by  the 
intermediaries  by  multiplying  the  labor- 
related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  In  section 
III  of  the  preamble,  we  discuss  certain 
revisions  we  are  making  to  the  wage 
index.  This  index  is  set  forth  in  Table's 
4a  through  4e  of  this  addendum. 

2.  Adjustment  for  Cost  of  Living  in 
Alaska  and  Hawaii.  Section 
1886(d)(5)(H)  of  the  Act  authorizes  an 
adjustment  to  take  into  account  the 
unique  circumstances  of  hospitals  in 
Alaska  and  Hawaii.  Higher  labor-related 
costs  for  these  two  States  are  taken  into 
account  in  the  adjustment  for  area 
wages  described  above.  For  FY  1995.  the 
adjustment  necessary  for  nonlabor- 
related  costs  for  hospitals  in  Alaska  and 
Hawaii  will  be  made  by  ihe 
intermediaries  by  multiplying  the 
nonlabor  portion  of  the  standardized 
amounts  by  the  appropriate  adjustment 
factor  contained  in  the  table  below. 

Table  of  Cost-of-Living  Adjust- 
ment Factors,  Alaska  and  Hawaii 
Hospitals  - 

Alaska — All  areas 1.25 

Hawaii: 

County  of  Honolulu  ...'........„ 1.225 

County  of  Hawaii >.... „.  1,15  , 

County  of  Kauai 1.175 

County  of  Maul »....  1225 

County  of  Kalawao 1225 


(The  above  factors  are  based  on  data  ot)- 
tained  from  the  U.S.  Office  of  Personnel  Man- 
agernent.) 


C,  DRG  Relative  Weights 

As  discussed  in  section  11  of  the 
preamble,  we  have  developed  a  DRG 
classification  system  for  hospital 
inpatient  discharges,  and  have 
developed  relative  weights  for  each  DRG 
that  reflect  the  resource  utilization  of 
cases  in  that  DRG  relative  to  Medicare 
cases  in  other  DRGs.  The  intermediary 
calculates  the  prospective  payment 
amount  by  multiplying  the  applicable 
standardized  amount  by  the  relative 
weight  for  the  DRG  to  which  the 
discharge  is  assigned. 

Table  5  of  secUon  V  of  this  addendum 
contains  the  relative  weights  that  we 
will  use  for  discharges  occurring  in  FY 
1995.  These  factors  have  been 
recalibrated  as  explained  in  section  II  of 
the  preamble. 

D.  Calculation  of  Prospective  Payment 
Rates  for  FY  1995 

General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  FY  1995: 
Prospective  payment  rate  for  all 

hospitals  located  outside  Puerto 
Rico  except  sole  community 
hospitals  =  Federal  rate. 
Prospective  payment  rate  for  sole 

community  hospitals  =  Whichever 
of  the  following  rates  yields  the 
greatest  aggregate  payment:  100 
percent  of  the  Federal  rate.  100 
percent  of  the  FY  1982  hospital- 
specific  rate,  or  100  percent  of  the 
FY  1987  hospital-specific  rate. 
Prospective  payment  rate  for  Puerto 
Rico  =  75  percent  of  the  Puerto  Rico 
rate  +  25  percent  of  a  discharge- 
weighted  average  of  the  large  urban, 
other  urban,  and  rural  national 
rates. 

1 .  Federal  Rate.  For  discharges 
occurring  on  or  after  October  1, 1994 
and  before  October  1, 1995.  except  for 
sole  community  hospitals,  hospitals 
subject  to  the  regional  floor  and 
hospitals  in  Puerto  Rico,  the  hospital's 
rate  is  comprised  exclusively  of  the 
Federal  national  rate.  Section 
1886(d)(l)(A)(iii)  of  the  Act.  as  amended 
by  section  13501(f)  if  Public  Law  103- 
66,  provides  that  the  Federal  rate  is 
comprised  of  100  percent  of  the  Federal 
national  rate  except  for  those  hospitals 
located  in  census  regions  that  have  a 
regional  rate  that  is  higher  than  the 
national  rate.  The  Federal  rate  for 
hospitals  located  in  census  regions  that 
have  a  regional  rate  that  is  hi^er  than 
the  national  rate  equals  85  percent  of 
the  Federal  national  rate  plus  15  percent 
of  the  Federal  regional  rate.  For 
discharges  occurring  on  or  after  October 
1. 1994,  hospitals  in  regions  1,  IV,  and 
VI  are  affected  by  the  regional  floor. 


The  Federal  rates  are  determined  as 
follows: 

Step  1 — Select  the  appropriate      ' 
regional  or  national  adjusted 
standardized  amount  considering  the 
type  of  hospital  and  designation  of  the 
hospital  as  large  urban  or  other  (see 
Tables  la  and  lb.  section  V  of  this 
addendum). 

Step  2— Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  applicable  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  (see  Tables  4a.  4b,  and  4c, 
section  V  of  this  addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  muhiply  the  nonlabor-related 
portion  of  the  standardized  amount  by 
the  appropriate  cost-of-living 
adjustment  factor. 

Step  4 — Add  the  amount  from  Step  2 
and  the  nonlabor-related  portion  of  the 
standardized  amount  (adjusted  if 
appropriate  under  Step  3). 

Step  5 — Multiply  the  final  amount 
from  Step  4  by  the  relative  weight 
corresponding  to  the  appropriate  DRG 
(see  Table  5,  section  V  of  this 
addendum). 

2.  Hospital-Specific  Rate  (Applicable 
Only  to  Sole  Community  Hospitals). 
Sections  1886(d)(5)(D)(i)  and  (b)(3)(C)  of 
the  Act  provide  that  sole  community 
hospitals  are  paid  based  on  whichever 
of  the  following  rates  yields  the  greatest 
aggregate  payment:  The  Federal  rate,  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharee. 

Hospital-specific  rates  nave  been 
determined  for  each  of  these  hospitals 
based  on  both  the  FY  1982  cost  per 
discharge  and  the  FY  1987  cost  per 
discharge.  For  a  more  detailed 
discussion  of  the  calculation  of  the  FY 
1982  hospital-specific  rate  and  the  FY 
1987  hospital-specific  rate,  we  refer  the 
reader  to  the  September  1.  1983  interim 
final  rule  (48  FR  39772);  the  April  20, 
1990  final  rule  with  comment  (55  FR 
15150);  and  the  September  4, 1990  final 
rule  (55  FR  35994). 

a.  Updating  the  FY  1982  and  FY  1987 
Hospital-Specific  Rates  for  FY  1995.  We 
are  increasing  the  hospital-specific  rates 
by  1.4  percent  (the  hospital  market 
basket  percentage  increase  minus  2.2 
percentage  points)  for  sole  community 
hospitals  located  in  all  areas  in  FY  1995. 
SecUon  1886(b)(3)(C)(ii)  of  the  Act,  as 
amended  by  section  13501(a)(2)  of 
Public  Law  103-66,  provides  that  the 
update  factor  appUcable  to  the  hospital- 
specific  rates  for  sole  community 
hospitals  equals  the  update  factor  under 
section  1886(b)(3)(B)(iv)  of  the  Act, 
which  for  FY  1995,  is  the  market  basket 
rate  of  increase  minus  2.2  percentage 
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points.  Prior  to  FY  1994.  the  update  to 
the  hospital-specific  rates  was  applied 
according  to  a  hospital's  cost  reporting 
period.  However,  beginning  with  FY 
1994.  the  update  to  the  hospital  specific 
rate  is  applied  on  a  Federal  fiscal  year 
basis  under  amended  section 
1886(b)(3)(C)(ii).  That  section  required 
us  to  apply  the  FY  1994  update  taking 
into  account  the  portion  of  the  12- 
month  cost  reporting  period  beginning 
during  FY  1993  that  occurred  during  FY 
1994.  In  our  September  1, 1993  final 
rule  with  comment  {58  FR  46308).  we 
described  a  methodology  for  calculating 
a  "deemed  FY  1993"  update  that 
affected  payment  rates  in  FY  1994. 
However  as  discussed  in  our  Jime  23, 
1994  final  rule  (59  FR  32381).  we  have 
revised  our  interpretation  ofsection 
1886(b){3)(C)(ii)  and  decided  to  prorate 
the  FY  1994  applicable  update  based  on 
the  number  of  months  after  the  end  of 
a  hospital's  cost  reporting  period  that 
occurred  in  FY  1994. 

b.  Calculation  of  Hospital-Specific 
Rate.  For  sole  conununity  hospitals,  the 
applicable  FY  1995  hospital-specific 
rate  will  be  calculated  by  multiplying  a 
hospital's  deemed  hospital-specific  rate 
for  the  preceding  cost  reporting  period 
by  the  applicable  update  factor  (that  is, 
1.4  percent).  In  addition,  the  hospital- 
specific  rate  will  be  adjusted  by  the 
budget  neutrality  adjustment  factor  (that 
is,  0.99805)  as  discussed  in  section 
II.A.4.b.  of  this  addendum.  This 
resulting  rate  will  be  used  in 
determining  the  rate  a  sole  community 
hospititl  is  paid  for  its  discharges 
beginning  on  or  after  October  1, 1994, 
based  on  the  formula  set  forth  above. 

3.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  Beginning  On  or 
After  October  1,  1994  and  Before 
October  1.  1995.  a.  Puerto  Rico  Rate. 
The  Puerto  Rico  prospective  payment 
rate  is  determined  as  follows: 

Step  1 — Select  the  appropriate 
adjusted  average  standardized  amount 
considering  the  large  urban  or  other 
designation  of  the  hospital  (see  Table 
Ic,  section  V  of  the  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  wage  index  (see  Tables 
4a  and  4b,  section  V  of  the  addendum). 

Step  3^Add  the  amount  fi'om  Step  2 
and  the  nonlabor-related  portion  of  the 
standardized  amount. 

Step  4 — Multiply  the  result  in  Step  3 
by  75  percent. 

Step  5 — Multiply  the  amount  from 
Step  4  by  the  appropriate  DRG  relative 
weight  (see  Table  5,  section  V  of  the 
addendum). 


b.  National  Rate.  The  national 
prospective  payment  rate  is  determined 
as  follows: 

Step  1— Multiply  the  labor-related 
portion  of  the  national  average 
standardized  amount  (see  Table  Ic, 
section  V  of  the  addendum)  by  the 
appropriate  wage  index. 

Step  2— Add  the  amount  from  Step  1 
and  the  nonlabor-related  portion  of  the 
national  average  standardized  amount. 

Step  3 — Multiply  the  result  in  Step  2 
by  25  percent. 

Step  4 — Multiply  the  amount  from 
Step  3  by  the  appropriate  DRG  relative 
weight  (see  Table  5,  section  V  of  the 
addendum). 

The  simi  of  the  Puerto  Rico  rate  and 
the  national  rate  computed  above  equals 
the  prospective  payment  for  a  given 
discharge  for  a  hospital  located  in 
Puerto  Rico. 

///.  Changes  to  Payment  Rates  for 
Inpatient  Capital-Related  Costs  for  FY 
1995' 

The  prospective  payment  system  for 
hospital  inpatient  capital-related  costs 
was  implemented  for  cost  reporting 
periods  beginning  on  or  after  October  1 . 
1991.  Effective  with  that  cost  reporting 
period  and  during  a  10-year  transition 
period  extending  through  FY  2001, 
hospital  inpatient  capital-related  costs 
are  paid  on  the  basis  of  an  increasing 
proportion  of  the  capital  prospective 
payment  system  Federal  rate  and  a 
decreasing  proportion  of  the  historical 
costs  for  capital. 

The  basic  methodology  for 
determining  Federal  capital  prospective 
rates  is  set  forth  at  §§  412.308  through 
412.352  of  the  regulations.  Below  we 
discuss  the  factors  that  we  used  to 
determine  the  Federal  rate  and  the 
hospital-specific  rate  for  FY  1995.  The 
rates  will  be  effective  for  discharges 
occurring  on  or  after  October  1, 1994. 

For  FY  1992.  we  computed  the 
standard  Federal  pa>'ment  rate  for 
capital-related  costs  under  the 
prospective  payment  system  by 
updating  the  FY  1989  Medicare 
inpatient  capital  cost  per  case  by  an 
actuarial  estimate  of  the  increase  in 
Medicare  inpatient  capital  costs  per 
case.  Each  year  after  FY  1992  we 
updated  the  standard  Federal  rate  for 
increases  in  capital-related  costs  as 
provided  in  §  412.308(c)(1).  Also. 
§  412.308(c)(2)  provides  that  the  Federal 
rate  is  adjusted  annually  by  a  factor 
equal  to  the  estimated  additional 
payments  under  the  Federal  rate  for 
outlier  cases,  determined  as  a 
proportion  of  total  capital  payments 
under  the  Federal  rate.  For  FY  1992 
through  FY  2001.  §  412.308(c)(3) 
requires  that  the  Federal  rate  be  reduced 


by  an  adjustment  factor  equal  to  the 
estimated  additional  payments  made  for 
exceptions  under  §412.348.  and 
§  412.308(c)(4)(ii)  requires  that  the 
Federal  rate  be  adjusted  so  that  the 
annual  DRG  reclassification  and  the 
recalibration  of  DRG  weights  and 
changes  in  the  geographic  adjustment 
factor  are  budget  neutral.  For  FY  1992 
through  FY  1995,  §412.352  requires  that 
the  Federal  rate  also  be  adjusted  by  a 
budget  neutrality  factor  so  that 
estimated  aggregate  payments  for 
inpatient  hospital  capital  costs  will 
equal  90  percent  of  the  estimated 
payments  that  would  have  been  made 
for  capital-related  costs  on  a  reasonable 
cost  basis  during  the  fiscal  year. 

The  hospital-specific  rate  for  each 
hospital  was  calculated  by  dividing  the 
hospital's  Medicare  inpatient  capital- 
related  costs  for  a  specified  base  year  by 
its  Medicare  discharges  (adjusted  for 
transfers),  and  dividing  the  result  by  the 
hospital's  case  mix  index  (also  adjusted 
for  transfers).  The  resulting  case-mix 
adjusted  average  cost  per  discharge  was 
then  updated  to  FY  1992  based  on  the 
national  average  increase  in  Medicare's 
inpatient  capital  cost  per  discharge  and 
adjusted  by  the  exceptions  payment 
adjustment  factor  and  the  budget 
neutrality  adjustment  factor  to  yield  the 
FY  1992  hospital-specific  rate.  The 
hospital-specific  rate  is  updated  each 
year  after  FY  1992  for  inflation  and  for 
changes  in  the  exceptions  payment 
adjustment  factor  and  the  budget 
neutrality  adjustment  factor. 

To  determine  the  appropriate  budget 
neutrality  adjustment  factors  and  the 
exceptions  payment  adjustment  factor, 
we  developed  a  dynamic  model  of 
Medicare  inpatient  capital-related  costs, 
that  is,  a  model  that  projects  changes  in 
Medicare  inpatient  capital-related  costs 
over  time.  The  model  and  its 
application  are  described  more  fully  in 
Appendix  B. 

In  accordance  with  section 
1886(d)(9)(A)  of  the  Act,  under  the 
prospective  payment  system  for 
inpatient  operating  costs,  hospitals 
located  in  Puerto  Rico  are  paid  under  a 
special  payment  formula.  These 
hospitals  are  paid  a  blended  rate  that  is 
comprised  of  75  percent  of  the 
applicable  standardized  amount  specific 
to  Puerto  Rico  hospitals  and  25  percent 
of  the  applicable  national  average 
standardized  amount.  Section  412.374 
provides  for  the  use  of  this  blended 
payment  system  for  payments  to  Puerto 
Rico  hospitals  under  the  prospective 
payment  system  for  inpatient  capital- 
related  costs.  Accordingly,  for  capital- 
related  costs  we  compute  a  separate 
payment  rate  specific  to  Puerto  Rico 
hospitals  using  the  same  methodology 


used  to  compute  the  national  Federal 
rate  for  capital.  Hospitals  in  Puerto  Rico 
are  paid  based  on  75  percent  of  the 
Puerto  Rico  rate  and  25  percent  of  the 
Federal  rate. 

A.  Determination  of  Federal  Inpatient 
Capital-Related  Prospective  Payment 
Rate  Update 

For  FY  1994.  the  Federal  rate  was 
$378.34.  In  the  proposed  rule,  we  stated 
that  the  proposed  FY  1995  Federal  rate 
was  $353.87.  hi  this  final  rule,  we  are 
establishing  an  FY  1995  Federal  rate  of 
$376.83. 

In  the  discussion  that  follows,  we 
explain  the  factors  that  were  used  to 
determine  the  FY  1995  Federal  rate.  In 
particular,  we  explain  why  the  FY  1995 
Federal  rate  has  decreased  0.40  percent 
compared  to  the  FY  1994  Federal  rate, 
and  why  the  rate  has  increased  6.49 
percent  compared  to  the  proposed  FY 
1995  Federal  rate.  We  also  explain  that 
aggregate  payments  for  capital  in  FY 
1995  are  estimated  to  increase  by  5.32 
percent. 

The  major  factor  contributing  to  the 
decrease  in  the  FY  1995  rate  in 
comparison  to  FY  1994  is  the 
requirement  at  §412.352  that  estimated 
payments  each  year  from  FY  1992 
through  FY  1995  for  capital  costs  equal 
90  percent  of  what  would  have  been 
payable  that  year  on  a  reasonable  cost 
basis.  Accordingly,  based  on  the  most 
recent  estimate  of  FY  1995  costs,  the 
rate  must  be  reduced  somewhat  to 
assure  that  system-wide  payments  will 
equal  90  percent  of  cost. 

Based  on  the  most  recent  data,  we 
now  estimate  that  capital  payments  for 
FY  1992  equalled  93.14  percent  of 
reasonable  costs,  that  capital  payments 
for  FY  1993  equal  96.45  percent  of 
reasonable  costs,  and  that  capital 
payments  for  FY  1994  will  equal  90.32 
percent  of  reasonable  costs.  The  data 
thus  indicate  that  the  budget  neutrality 
adjustments  for  FY  1992.  FY  1993.  and 
FY  1994  were  not  sufficient  to  meet  the 
90  percent  target  and  that,  as  a 
consequence,  the  Federal  rates  for  FY 
1992.  FY  1993,  and  FY  1994  were 
higher  than  they  should  have  been. 
While  we  do  not  retroactively  adjust  the 
budget  neutrality  factor  and  the  Federal 
rate  for  previous  years  to  account  for 
revised  estimates,  we  do  employ  the 
most  recent  information  available  to 
refine  the  budget  neutrality  adjustment 
for  subsequent  years. 


Two  factors  account  for  the  6.49 
percent  increase  in  the  Federal  rate 
since  the  proposed  rule.  One  factor  is 
the  2.05  percent  increase  in  the  budget 
neutrality  target  for  FY  1995  over  the 
target  in  the  proposed  rule.  As  we 
describe  in  section  III.A.4  below,  this 
increase  is  due  to  more  recent  cost 
report  data  on  capital  cost  per  case  in 
FY  1992.  partially  offset  by  a  very  small 
decline  in  the  actuarial  projections  that 
we  employ  to  project  the  FY  1995 
capital  cost  per  case. 

Another  factor  that  has  contributed  to 
the  increase  in  the  Federal  rate  since  the 
proposed  rule  is  a  revision  in  our 
projection  of  the  rate  of  increase  in  case 
mix.  As  we  discusS  in  Appendix  B.  we 
have  reduced  our  projected  increase  in 
case  mix  from  1.5  percent  to  .85  percent. 
The  estimate  of  case-mix  increase  does 
not  affect  the  cost-per-case  increase 
estimates  that  are  used  to  set  the  budget 
neutrality  target.  It  does,  however,  affect 
the  payment  rate  level  necessarv  to 
assure  that  estimated  payments  equal  90 
percent  of  estimated  reasonable  costs. 
All  other  things  being  equal,  the  Federal 
rate  must  be  reduced  when  case-mix 
increase  projections  accelerate  to  avoid 
exceeding  the  budget  neutrality  target. 
Conversely,  a  reduction  of  case-mix 
increase  projections  requires  an  increase 
in  the  Federal  rate  to  assure  that 
estimated  payments  do  not  fall  short  of 
the  target.  The  reduction  in  our  case- 
mix  increase  projections  since  the 
proposed  rule  thus  requires  an  increase 
in  the  Federal  rate  relative  to  the  level 
in  the  proposed  rule. 

Although  the  Federal  rate  for  FY  1995 
is  0.40  percent  lower  than  the  FY  1994 
Federal  rate,  we  estimate  that  total 
capital  payments  per  case  will  increase 
5.32  percent  in  FY  1995.  The  estimated 
increase  in  total  payments  per  case  is 
due  to  the  increase  in  the  budget 
neutrality  target  to  equal  90  percent  of 
estimated  FY  1994  capital  costs  per 
case.  Since  section  1886(g)(1)(A)  of  the 
Act  requires  that  estimated  payments 
equal  90  percent  of  estimated  reasonable 
costs  for  capital-related  expenses, 
payments  under  the  capital  prospective 
payment  system  can  be  expected  to 
increase  as  capital  costs  per  case 
increase.  The  increase  in  payments  per 
case  from  FY  1994  to  FY  1995  (5.32 
percent)  is  less  than  the  total  estimated 
increase  in  capital  costs  per  case 
between  FY  1994  and  FY  1995  (5.70 
percent)  because  estimated  FY  1994 


payments  were  0.36  percent  higher  than 
the  FY  1994  budget  neutrality  target.  As 
a  result,  payments  must  increase 
slightly  less  than  the  full  increase  in 
costs  to  prevent  estimated  payments  for 
FY  1995  from  exceeding  90  percent  of 
reasonable  cost.  Specifically,  the 
increase  in  payments  from  FY  1994  to 
FY  1995  is  determined  by  dividing  the 
increase  in  cost  per  case  by  the  excess 
of  FY  1994  payments  over  the  budget 
neutrality  target  (that  is,  1.0570/ 
1.0036=1.0532.  an  increase  of  5.32 
percent).  We  discuss  the  determination 
of  the  budget  neutrality  target  in  section 
III.A.4  below. 

Finally,  it  should  be  noted  that  total 
payments  to  hospitals  under  the 
prospective  payment  system  will  be 
relatively  insensitive  to  changes  in  the 
Federal  rate  even  after  the  expiration  of 
the  budget  neutrality  provision  in  FY 
1996.  Since  capital  payments  constitute 
about  10  percent  of  hospital  payments, 
a  1  percent  change  in  the  Federal  rate 
yields  only  about  a  0.1  percent  change 
in  actual  payments  to  hospitals. 

1.  Standard  Federal  Rate  Update. 
Section  412.308(c)(l)(i)  provides  that  for 
FY  1993  through  FY  1995.  the  standard 
Federal  rate  is  updated  on  the  basis  of 
a  lagged  2-year  moving  average  of  the 
actual  increase,  adjusted  for  case-mix 
index  change,  in  Medicare  inpatient 
capital-related  costs  per  case  for  the 
fiscal  years  3  and  4  years  before  the 
fiscal  year  in  question.  For  FY  1995.  the 
increase  is  based  on  the  increase  in 
Medicare  inpatient  capital-related  costs 
per  case  from  FY  1990  through  FY  1992. 
These  are  the  most  recent  fiscal  years  for 
which  cost  report  data  are  available.  To 
determine  the  amount  of  the  increase, 
we  apportioned  a  hospital's  costs  and 
discharges  to  each  fiscal  year  based  on 
the  number  of  months  in  the  hospital's 
cost  reporting  period  that  occurred 
during  the  applicable  fiscal  year.  Thus, 
an  individual  hospital  may  have  more 
than  one  cost  report  included  in  the 
calculation. 

In  the  proposed  rule,  we  stated  that 
the  proposed  FY  1995  update  factor  for 
the  Federal  rate  would  be  2.22  percent. 
In  this  final  rule,  based  on  the  most 
recent  data,  we  are  providing  that  the 
final  FY  1995  update  factor  for  the 
Federal  rate  is  3.44  percent.  The 
following  chart,  based  on  the  June  1994 
update  of  HCRIS.  shows  how  this  figure 
was  computed: 
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Capital  Costs  per  Case  Increase  From  Cost  Report  Data 


FY 

Number 
hospitals 
IstHCR 

(1) 

Number 

hospitals 

2nd 

HCR' 

(2) 

Unadj. 

capital 

cost  per 

case 

(3) 

Increase 

in  cost 

per  case 

(percent) 

(4) 

Audit  ad- 
justed 
capital 

cost  per 
case  2 

(5) 

Increase 
in  ad- 
justed 

cost  per 
case 

(percent) 

(6) 

Average 
2-year  in- 
crease in 
adjusted 
cost  per 

case 
(percent) 

(7) 

Observed 
CMI  (per- 
cent) 

(8) 

CMI  ad- 
justed in- 
crease 
(percent) 

(9) 

Update 
(average 
two  year 
increase 
of  CMI 
adjusted 
rate  of  in- 
crease) 
(percent) 

(10) 

4229 
4170 
4112 

5413 
5332 
4953 

S541.60 
580.43 
631.86 

S539.88 
570.35 
601.40 

1990  . — 

7.17 
8.86 

I'm 

5.44 

2.52 

1.55 

3.04 
3.83 

1991  

1992 

5.54 

3.44 

'  Columns  1  and  2  represent  the  numbers  of  hospital  cost  reports  used  in  developing  capital  costs  per  case  figures  in  column  3.  Since  hospital 
cost  reoortina  periods  do  not  all  coincide  with  the  Federal  fiscal  year,  data  for  a  given  Federal  fiscal  year  must  be  denved  from  more  than  one 


cost  reports  used  that  ended  in  the  Federal  fiscal  year  in  question.  Column  2  represents  the  number  of  cost  reports  used  that  began  in  the  Fed- 
eral fiscal  year  in  question.  Column  2  is  greater  than  Column  1  because  Column  2  includes  cost  reports  for  hosprtals  whose  cost  reporting  penod 
coincides  with  the  Federal  year  along  with  cost  reports  for  those  hospitals  whose  cost  reporting  periods  do  not  coincide  with  the  Federal  fiscal 
vear  Column  1  includes  only  cost  reports  for  hospitals  whose  cost  reporting  periods  do  not  coincide  with  the  Federal  fiscal  year. 

2  Figures  in  column  5  represent  capital  costs  per  case,  adjusted  for  the  anticipated  effects  of  cost  report  audits  and  reopenings,  from  the  June 
1994  update  of  HCRIS.  The  following  factors  were  used  in  adjusting  capital  costs  per  case  figures  from  column  3  for  the  effects  of  audits  and 
reopenings: 

Audit  Adjustment  Applied  to  As-Submitted  Cost  Reports 

Cost  reporting  periods  beginning  in: 

FY  1990        0.9268 

FY  1991         0.9220 

FY  1992        0.9494 

Audit  Adjustment  Applied  to  Settted  Cost  Reports 

All  years        1.0045 

The  costs  per  case  figures  that  result  after  the  application  of  these  audit  adjustrT>ents  to  submitted  and  settled  cost  reports,  respectively,  are 
entered  in  Column  5. 
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We  note  that  the  effect  of  the  update  on 
the  Federal  rate  is  limited  by  the 
requirement  of  budget  neutrality  until 
FY  1996.  Thus,  although  the  update 
factor  for  inflation  is  3.44  percent,  the 
FY  1995  Federal  rate  is  slightly  lower 
than  the  FY  1994  Federal  rate  because 
of  the  effects  of  the  budget  neutrality 
adjustment.  We  also  note  that  the  FY 
1995  budget  neutrality  target  is 
determined  by  the  estimate  of  FY  1995 
capital  costs,  not  by  the  2-year  average 
update  factor  applied  to  the  FY  1995 
Federal  rate.  We  further  discuss  the 
basis  for  the  budget  neutrality  target  in 
section  III.A.4  belowr. 

Comment:  One  commenter  stated  that 
the  proposed  decreases  of  6.47  percent 
for  the  Federal  rate  and  the  5.76  percent 
for  the  hospital-specific  rate  are  not 
tolerable.  The  commenter  argued  that 
the  1.0222  update  factor  does  not  match 
the  market  basket  increases,  even 
though  HCFA  had  predicted  that  these 
factors  would  be  well  above  that 
proposed  for  FY  1995.  The  commenter 
recommended  that  the  update  factor  be 
revisited  to  reflect  a  more  appropriate 
increase  in  actual  capital  costs  to  which 
the  90  percent  goal  could  then  be 
applied  via  the  budget  neutrality  factor. 

Response:  It  is  not  clear  what  market 
basket  increases  the  commenter  is  . 
referring  to.  The  market  basket  used  to 


develop  the  update  recommendation  for 
the  operating  prospective  payment 
system  is  not  applicable  to  the  capital 
rate.  As  we  discuss  in  Appendix  E,  a 
market  basket  is  under  development  for 
the  capital  prospective  payment  system. 
A  capital  input  price  index  will  be  part 
of  the  update  framework  that  will  take 
effect  in  FY  1996.  In  the  meantime,  the 
regulations  require  the  use  of  a  lagged 
two-year  average  of  actual  cost  per  case 
increases,  as  shown  in  the  table  above. 
As  we  also  noted  above,  the  update 
factor  of  2.22  percent  is  not  used  to  set 
the  budget  neutrality  target.  The 
procedure  that  we  follow  in  setting  the 
budget  neutrality  target  is  described  in 
Section  IV.D  below.  This  procedure 
involves  developing  a  budget  neutrality 
target  on  the  basis  of  an  actuarial 
projection  of  increases  in  Medicare 
capital  costs  per  case.  The  FY  1995 
budget  neutrality  target  reflects  a 
projected  5.70  percent  increase  in 
Medicare  capital  costs  per  case  for  FY 
1995. 

Comment:  One  commenter 
recommended  that  an  add-on 
adjustment  be  employed  in  setting  the 
update  factor  to  account  for  appropriate 
changes  in  new  technology  prior  to  the 
adoption  of  an  analytical  update 
framework  in  FY  1996. 


Response:  The  present  update  factor  ■ 
is  based  on  a  2-year  moving  average  of 
actual  increases  in  Medicare  inpatient 
capital-related  costs  per  discharge. 
Since  the  actual  costs  include  spending 
for  new  technology,  the  cost  of  new 
technology  is  already  accounted  for  in 
the  update  factor.  A  separate  adjustment 
for  new  technology  would  constitute 
double-coimting  and  is  therefore  not 
appropriate,  as  long  as  the  update  is 
determined  by  the  average  of  actual  cost 
increases  in  recent  years.  However,  we 
do  believe  that  the  cost  of  new 
technology  is  a  factor  that  should  be 
accounted  for  in  the  capital  analytical 
update  framework  that  will  be  used 
beginning  in  FY  1996.  We  discuss  the 
methodology  for  incorporating 
appropriate  changes  in  cost  for  new 
technology  into  the  update  framework 
in  Appendix  E. 

2.  Outlier  Payment  Adjustment 
Factor.  Section  412.312(c)  establishes  a 
unified  outlier  methodology  for 
inpatient  operating  and  inpatient 
capital-related  costs.  A  single  set  of 
thresholds  is  used  to  identify  outlier 
cases  for  both  inpatient  operating  and 
inpatient  capital-related  payments. 
Outlier  payments  are  made  only  on  the 
portion  of  the  Federal  rate  that  is  used 
to  calculate  the  hospital's  inpatient 


capital-related  payments  (for  example, 
40  percent  for  cost  reporting  periods 
beginning  in  FY  1995  for  hospitals  paid 
under  the  fully  prospective 
methodology).  Section  412.308(c)(2) 
provides  that  the  standard  Federal  rate 
for  inpatient  capital-related  costs  be 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  additional  payments 
under  the  Federal  rate  for  outlier  cases. 
.  determined  as  a  proportion  of  inpatient 
capital-related  payments  under  the 
Federal  rate.  The  outlier  thresholds  are 
set  so  that  estimated  outlier  payments 
are  5.1  percent  of  estimated  inpatient 
operatfn^  payments.  The  inpatient 
capital- related  outlier  reduction  factor  is 
then  set  according  to  the  estimated 
inpatient  capital-related  outher 
payments  that  would  be  made  if  all 
hospitals  were  paid  according  to  100 
percent  of  the  Federal  rate.  For  purposes 
of  calculating  the  outlier  thresholds  and 
the  outlier  reduction  factor,  we  model 
all  hospitals  as  if  paid  100  percent  of  the 
Federal  rate  because,  as  explained 
above,  outlier  payments  are  made  only 
on  the  portion  of  the  Federal  rate  that 
is  included  in  the  hospital's  inpatient 
capital-related  payments. 

hi  the  September  1. 1993  final  rule, 
we  estimated  that  outher  payments  for 
capital  in  FY  1994  would  equal  5.46 
percent  of  inpatient  capital-related 
payments  based  on  the  Federal  rate. 
Accordingly,  we  applied  an  outlier 
adjustment  factor  of  0.9454  to  the 
Federal  rate.  Based  on  the  thresholds  as 
set  forth  in  section  II.A.4.d  of  the 
addendum,  we  estimate  that  outlier 
payments  will  equal  5.86  percent  of 
inpatient  capital-related  payinents  based 
on  the  Federal  rate  m  FY  1995.  We  are 
therefore  applying  an  outlier  adjustment 
factor  of  0.9414  to  the  Federal  rate. 
Thus,  capital  outlier.payinents  for  FY 
1995  represent  a  higher  percentage  of 
total  capital  standard  payments  than  in 
FY  1994. 

The  outlier  reduction  factors  are  not 
buih  permanently  into  the  rates;  that  is. 
they  are  not  applied  cumulatively  in 
determining  the  Federal  rate.  Therefore, 
the  net  change  in  the  outlier  adjustment 
to  the  Federal  rate  for  FY  1995  is  .9958 
(.9414/.9454).  Thus,  the  outher 
adjustment  reduces  the  FY  1995  Federal 
rate  by  0.42  percent  (.9958-1)  compared 
with  the  FY  1994  outher  adjustment. 

3.  Budget  Neutrality  Adjustment 
Factor  for  Changes  in  ORG 
Classification  and  Weights  and  the 
Geographic  Adjustment  Factor.  Section 
412.308(c)(4)(ii)  requires  that  the 
Federal  rate  be  adjusted  so  that 
estimated  aggregate  payments  for  the 
fiscal  year  based  on  the  Federal  rate 
after  any  changes  resulting  from  the 
annual  reclassification  and  recalibration 


of  the  DRG  weights  and  changes  in  the 
geographic  adjustment  factor  equal 
estimated  aggregate  payments  that 
would  have  been  made  on  the  basis  of 
the  Federal  rate  vvithout  such  changes. 
We  used  the  actuarial  model  described 
in  Appendix  B  to  estimate  the  aggregate 
payments  that  would  have  been  made 
on  the  basis  of  the  Federal  rate  without 
changes  in  the  DRG  classifications  and 
weights  and  in  the  geographic 
adjustment  factor.  We  also  used  the 
model  to  estimate  aggregate  payments 
that  would  be  made  on  the  basis  of  the 
Federal  rate  as  a  result  of  those  changes. 
We  then  used  these  figures  to  compute 
the  adjustment  required  to  maintain 
budget  neutrality  for  changes  in  DRG 
weights  and  in  the  geographic 
adjustment  factor. 

For  FY  1994.  we  calculated  a  GAF/ 
DRG  budget  neutrality  factor  of  1.0053. 
In  the  proposed  rule  for  FY  1995.  we 
proposed  a  GAF/DRG  budget  neutrality 
factor  of  1.00115.  In  this  final  rule, 
based  on  calculations  using  updated 
data,  we  are  applying  a  factor  of  0.9998 
to  meet  this  requirement.  The  GAF/DRG 
budget  neutrality  factors  are  built 
permanently  into  the  rates;  that  is,  they 
are  applied  cumulatively  in  determining 
the  Federal  rate.  This  follows  fi-om  the 
requirement  that  aggregate  payments 
each  year  be  no  more  than  it  is 
estimated  that  they  would  have  been  in 
the  absence  of  the  changes  from  the 
annual  DRG  reclassification  and 
recalibration  and  in  the  geographic 
adjustment  factor.  The  incremental 
change  in  the  adjustment  fit)m  FY  1994 
to  FY  1995  is  0.9998.  The  cumulative 
change  in  the  rate  due  to  this 
adjustment  is  1.0031  (the  product  of  the 
factors  for  FY  1993.  FY  1994,  and  FY 
1995:  .9980  x  1.0053  x  .9998  =  1.0031). 

This  factor  accounts  for  DRG 
reclassifications  and  recalibration  and 
changes  in  the  geographic  adjustment 
factor.  It  also  incorporates  the  effects  on 
the  geographic  adjustment  factor  of  FY 
J995  geographic  reclassification 
decisions  made  by  the  MGCRB 
compared  to  FY  1994  decisions. 
However,  it  does  not  account  for 
changes  in  payments  due  to  changes  in 
the  disproportionate  share  and  indirect 
medical  education  adjustment  factors  or 
in  the  large  urban  add-on. 

4.  Budget  Neutrality  Adjustment 
Factor  to  Assure  Aggregate  Payments 
Equal  90  Percent  of  Reasonable  Cost 
Payments.  Section  1886(g)(1)(A)  of  the 
Act  requires  that  aggregate  payments 
made  each  year  in  FY  1992  through  FY 
1995  for  hospital  inpatient  services  be    ^ 
reduced  in  a  manner  that  results  in 
payments  equal  to  90  percent  of  the 
amount  the  Secretary  estimates  would 
have  been  payable  on  a  reasonable  cost 


basis  for  inpatient  capital-related  costs 
in  that  year.  No  retroactive  adjustment 
is  made  if  aggregate  payments  are 
greater  than  or  less  than  90  percent  of 
actual  Medicare  inpatient  capital-related 
costs  for  that  year.  Section  412.352  of 
the  regulations  provides  that  HCFA 
determines  an  adjustment  to  the 
hospital-specific  rate  and  the  Federal 
rate  proportionately,  so  that  the 
estimated  payments  for  capital  in  each 
year  from  FY  1992  through  FY  1995  will 
equal  90  percent  of  what  would  have 
been  payable  that  year  on  a  reasonable 
cost  basis.  The  effect  of  this  provision  is 
that  the  reduction  required  under 
section  1886(g)(1)(A)  of  the  Act  is 
realized  entirely  through  a  reduction  in 
the  prospective  payments  for  capital 
costs  (that  is.'no  reduction  is  made  for 
this  purpose  in  the  reasonable  cost 
payments  for  old  capital)  in  FY  1992 
through  FY  1995. 

For  FY  1994,  we  determined  that  a 
budget  neutrahty  factor  of  0.8947  was 
required  so  that  estimated  aggregate 
payments  for  inpatient  capital-related 
costs  would  equal  90  pwrcent  of  what 
would  have  been  payable  on  a 
reasonable  cost  basis  in  that  year.  In  the 
proposed  rule  for  FY  1995.  we  proposed 
a  budget  neutrality  factor  of  0.7986.  In 
this  final  rule,  we  are  establishing  a 
budget  neutrality  factor  of  0.8432.  The 
budget  neutrality  adjustment  factor  for 
FY  1995  is  5.76  percent  lower  than  the 
FY  1994  budget  neutrahty  adjustment 
(.8947).  and  5.58  percent  higher  than  the 
budget  neutrality  factory  in  the 
proposed  rule  (.7986). 

As  we  explain  in  Appendix  B,  we 
determine  the  budget  neutrality 
adjustment  factor  on  the  basis  of  a 
projected  FY  1995  capital  costs  per  case 
budget  neutrality  target.  We  develop 
this  target  from  available  data  on 
average  Medicare  capital  costs  per  case 
for  all  short-term  acute  care  hospitals 
subject  to  the  capital  prospective 
payment  system  (that  is,  data  from 
excluded  and  waiver  hospitals  were 
eliminated).  For  the  FY  1995  proposed 
rule,  we  had  actual  data  for  FY  1992 
from  the  December  1993  HCRIS  update. 
For  this  final  rule,  we  have  actual  data 
for  FY  1992  from  the  June  1994  HCRIS 
update.  We  also  have  revised  estimates 
of  the  rates  of  increase  in  Medicare 
capital  costs  per  case  for  the  vears  FY 
1993  through  FY  1995. 

At  the  time  of  the  final  rule  for  FY 
1994,  we  had  estimated  that  there 
would  be  a  30.52  percent  increase  in 
Medicare  inpatient  capital  cost  per  case 
between  FY  1992  and  FY  1995.  In  the 
proposed  rule  for  FY  1995,  we  estimated 
that  there  would  be  a  12.83  percent 
increase  in  Medicare  inpatient  capital 
cost  per  case  between  FY  1992  and  FY 
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1995,  a  decline  of  13.56  percent  (1.1283/ 
1.3052=. 8644,  or  -13.56  percent)  in  the 
estimated  rate  of  increase  since  the  final 
rule  for  FY  1994.  In  this  final  rule  for 
FY  1995,  we  are  estimating  that  there 
will  be  a  12.49  percent  increase  in 


Medicare  inpatient  capital  cost  per  case 
between  FY  1992  and  FY  1995,  a 
decline  of  13.81  percent  in  the 
estimated  rate  of  increase  since  the  final 
rule  for  FY  1994  (1.1249/1.3052=.8619, 
or  13.81  percent),  and  a  decrease  of  0.30 


percent  since  the  proposed  rule  for  FY 
1995  (1.1249/1.1283= -0.30  percent). 
The  following  chart  shows  how  the  rate- 
of-increase  estimates  for  FY  1992 
through  FY  1995  were  calculated  in  the 
proposed  nde  and  in  this  final  rule  for 
FY  1995. 


COMPABtscN  Of  Factors  fo«  Medicare  iNPATiEfjr  Capital  Cost  Per  Case  increases;  FY  1995  Proposed  Rule  (PR)  and  FY  1995  Final  Rule  (PR) 
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The  chart  shows  the  causes  of  the 
df^line  in  the  rate  of  increase 
projections  since  the  proposed  rule.  As 
the  chart  shows,  the  small  decline  in  the 
rate  of  increase  projection  is  due 
entirely  to  a  decline  in  the  rate  of 
increase  projections  for  Medicare  share 
in  FY  1993.  (As  the  chart  also  shows. 


the  rate  of  increase  projections  for  all 
other  factors  are  imchanged.) 

In  addition  to  the  slight  decline  in  the 
rate  of  increase  estimates  since  the 
proposed  rule,  there  has  been  a  2.36 
percent  increase  in  the  FY  1992  cost  per 
case  in  the  June  1994  HCRIS  data, 
compared  to  the  December  1993  HCRIS 


data,  that  we  used  in  the  proposed  rule. 
The  following  chart  shows  the 
combined  effect  of  the  reduced  rates  of 
increase  estimates  and  the  reduced  FY 
1992  cost  per  case  by  comparing  the    ' 
projections  from  FY  1992  to  FY  1995  at 
the  time  of  the  proposed  rule  and  in  this 
final  rule  for  FY  1994: 


Effect  of  Revised  Rate  of  Increase  Estimates  on  Calculation  of  FY  1995  Budget  Neutrality  Target 


FY  1992  cost  per  case: 
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'  FY  1992  cost  per  case  based  on  December  1993  HCRIS  data,  audit-adjusted,  excludirig  waiver  hospitals  and  PPS-excluded  hospitals. 
2  FY  1992  cost  per  case  t>ased  on  June  1994  HCRIS  data,  audit-adjusted,  excluding  waiver  hospitals  and  PPS-excluded  hospitals. 
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The  chart  shows  that  the  cumulative 
effect  of  the  revised  rates  of  increase  is 
to  lower  the  FY  1995  budget  neutrality 
target  by  0.30  percent.  Together  with  the 
2.36  percent  increase  due  to  updated 
HCRIS  data,  this  accounts  for  the  2.05 
percent  increase  in  the  FY  1995  final 
rule  capital  cost  per  case  budget 
neutrality  target  compared  to  the 
proposed  rule  for  FY  1995. 

We  received  several  comments  on  the 
budget  neutrality  estimates  presented  in 
the  proposed  rule. 

Comment:  Several  commenters  noted 
that  the  proposed  regulation  included 
the  effect  of  reductions  in  FY  1992,  FY 


1993  and  FY  1994  capital  costs  per  case 
estimates  ftt)m  previously  published 
amounts.  The  commenters  contended 
that,  to  protect  the  prospective  nature  of 
the  system,  HCFA  should  not  be  making 
retroactive  changes  over  previously 
published  amounts. 

Response:  The  prospective  nature  o^ 
the  system  is  not  threatened  by  revising 
previous  estimates  of  costs  per  case, 
since  we  use  the  revised  estimates  only 
to  set  the  budget  neutrality  factor  and 
the  rate  for  the  current  year,  not  to 
revise  the  rates  for  the  prior  years.  We 
make  no  retroactive  changes  in  rates  or 
payment  amoimts  for  prior  years. 


However,  it  is  necessary  to  revise  our 
prior  estimates  of  capital  cost  per  case 
increases  asnew  infprmation  becomes 
available.  Otherwise,  we  would  base  the 
budget  neutrality  target  for  the  current 
year  on  information  that  we  know  to  be 
inaccurate. 

Comment:  One  commenter  expressed 
concern  about  data  in  the  proposed 
regulations  indicating  that  payments 
may  be  well  below  90  percent  of  costs 
in  order  to  offset  the  estimated  effects  of 
payments  in  excess  of  the  90  percent 
budget  neutrahty  target  in  FY  1993  and 
FY  1994.  The  commenter  noted  that 
many  issues  remain  unresolved  with  the 


1992  base  year  audits  and  a  number  of 
prox-iders  have  significant  obligated 
capital  effects  to  be  considered.  The 
commenter  asserted  that  HCFA's 
forecasting  methodologies  do  not 
properly  reflect  the  capital  cost 
payments  anticipated  Jby  Congress  in 
their  legislative  approval. 

Response:  Contrary  to  the 
commenter's  belief,  we  did  not  propose 
to  set  the  level  of  payments  lower  than 
90  percent  of  costs  in  order  to  offset 
payments  greater  than  90  percent  of 
costs  in  previous  years.  Rather,  we 
stated  that  because  we  estimated  that 
payments  in  FY  1994  exceeded  the 
budget  neutrality  target,  the  increase  in 
payments  from  FY  1994  to  FY  1995 
would  have  to  be  less  than  the  full 
increase  in  estimated  costs.  Otherwise, 
estimated  payments  in  FY  1995  would 
exceed  the  budget  neutraUty  target.  Both 
in  the  proposed  rule  and  in  this  final 
rule,  we  estimate  that  payments  in  FY 
1995  will  equal  90  percent  of  estimated 
costs.  The  statutory  language  and 
regulations  governing  the  budget 
neutrality  requirement  do  not  mandate 
a  dollar  level  of  capital  cost  payments, 
as  the  commenter  seems  to  imply. 
Rather,  payments  are  tied  to  a 
percentage  of  estimated  capital  costs. 
We  estimate  capital  costs  on  the  basis  of 
the  best  information  available,  and  we 
revise  our  estimates  regularly  in  order  to 
account  for  new  data.  The  capital 
acquisition  model,  which  is  used  to 
determine  the  appropriate  budget 
neutrality  adjustment  factor,  does 
consider  the  effects  of  obligated  capital. 
The  model  also  contains  audit 
adjustments  which  accoiuit  for 
unaudited  HCRIS  provider  data.  The 
model  and  its  application  are  described 
more  fully  in  appendix  B. 

Comment:  Two  commenters 
expressed  concern  over  the 
unpredictability  of  the  Federal  capital 
rate.  One  commenter  expressed  concern 
over  the  accuracy  of  the  budget 
neutrality  estimates,  asserting  that 
HCFA's  inabihty  to  accurately  estimate 
budget  neutrality  adjustments  exposes 
them  to  financial  distress.  This 
commenter  also  noted  that  this  situation 
will  become  more  and  more  critical  as 
the  Federal  rate  assumes  a  larger  and 
larger  proportion  of  the  payment  rate  for 
hospitals  paid  under  the  fully 
prospective  payment  method.  Another 
commenter  expressed  concern  over  the 
accuracy  of  HCFA's  capital  projection 
model,  stating  that  uncertainty 
regarding  future  capital  payments 
affects  their  ability  to  obtain  capital 
funding,  and  at  a  reasonable  cost. 

Response:  We  are  sensitive  to 
hospitals'  need  for  predictability  in  the 
levels  of  their  capital  payments.  We 


recognize  that  uncertainty  regarding 
future  capital  payments  affects  planning 
for  capital  purchases  and  obtaining 
capital  funding.  We  therefore 
continually  seek  to  improve  the 
accuracy  and  reliabiUty  of  our  estimates. 
The  budget  neutrality  estimates  in  this 
final  rule  have  changed  very  Uttle  in 
relation  to  the  estimates  in  the  proposed 
rule.  However,  we  are  required  by 
statute  and  regulations  to  set  the  fates 
according  to  our  best  estimate  of  capital 
costs,  and  we  change  those  estimates  as 
the  data  at  our  disposal  warrants.  We 
note  that  this  budget  neutrality 
requirement  expires  in  FY  1996. 

Comment:  One  hospital  questioned 
wiiy  the  budget  neutrality  adjustment 
resulted  in  a  decrease  in  its  pajTnents. 
The  commenter  stated  the  beUef  that,  if 
the  budget  was  actually  neutral,  then 
payments  would  be  identical  to  those  in 
the  previous  year.  The  commenter 
contended  that  HCFA  is  using  funds 
allocated  to  capital  payments  to 
providers  for  some  other  purpose. 

Response:  The  commenter  has 
mischaracterized  the  budget  neutrality 
requirement:  the  regulations  do  not 
require  that  payments  in  one  year 
should  be  identical  to  payments  in  the 
preceding  year,  either  in  the  aggregate  or 
for  individual  hospitals.  The  regulations 
require  that  aggregate  payments  made 
each  year  in  FY  1992  through  FY  1995 
for  hospital  inpatient  services  be 
reduced  in  a  manner  that  results  in 
payments  equal  to  90  percent  of  the 
amount  the  Secretary  estimates  would 
have  been  payable  on  a  reasonable  cost 
basis  for  inpatient  capital-related  costs 
in  that  year.  Thus,  aggregate  payments 
will  increase  or  decrease  in  any  given 
year  depending  on  the  increase  or 
decrease  in  estimated  Medicare 
inpatient  capital-related  costs. 

As  discussed  above,  we  estimate  that 
aggregate  payments  this  year  will 
increase  5.32  percent.  This  increase  in 
payments  is  less  than  the  estimated 
increase  in  costs  (5.7  percent)  because 
we  estimate  that  paj-ments  in  FY  1994 
exceeded  the  budget  neutrality  target  by 
0.32  percent.  Although  aggregate  capitsil 
payments  may  increase  in  a  particular 
year,  payments  to  an  individual  hospital 
may  increase  or  decrease  for  that  same 
year.  The  way  individual  hospitals  are 
affected  will  vary,  depending  upon  their 
current  capital  pa>Tnent  method.  It  is 
possible  that  an  individual  hospital, 
especially  a  hospital  paid  based  on  100 
percent  of  the  Federal  rate,  could 
experience  a  decrease  in  capital 
payment  due  to  the  reduction  in  the 
Federal  rate.  We  have  set  the  capital 
rates  at  the  level  necessary  to  pay  the 
full  amount  required  by  the  law  and  the 
regulations. 


For  FY  1995.  we  proposed  a  budget 
neutrality  factor  of  0.7986.  In  this  final 
rule,  the  budget  neutrality  adjustment 
factor  is  0.8432.  The  budget  neutrality 
factors  are  not  built  permanently  into' 
the  rates;  that  is.  the  factors  are  not 
applied  cumulatively  in  determining  the 
Federal  rate.  The  FY  1994  budget 
neutrality  factor  was  .8947.  The  net 
adjustment  to  the  FY  1994  Federal  rate 
will  therefore  be  .8432A8947  or  0.9424. 

5.  Exceptions  Payment  Adjustment 
Factor.  Section  412.308(c)(3)  requires 
that  the  standard  Federal  rate  for 
inpatient  capital-related  costs  be 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  additional  payments  for 
exceptions  under  §  412.348  dete-^mined 
as  a  proportion  of  total  payments  under 
the  hospital-specific  rate  and  Federal 
rate.  The  model  developed  for 
determining  the  budget  neutrality 
adjustment  factor  is  also  used  to 
estimate  payments  under  the  exceptions 
payment  process  and  to  determine  the 
exceptions  payment  adjustment  factor. 

For  FY  1994,  we  estimated  that 
exceptions  pa\'ments  would  equal  5.15 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  applied  an 
exceptions  reduction  factor  of  0.9485 
(1-.0515)  in  determining  the  Federal 
rate.  For  FY  1995,  we  estimated  in  the 
May  27. 1994,  proposed  rule  that 
exceptions  payments  would  equal  2.03 
percent  of  aggregate  paj-ments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  proposed  to 
apply  an  exceptions  reduction  factor  of 
0.9797  (1-.0203)  to  determine  the  FY 
1995  Federal  rate.  For  the  final  rule,  we 
estimate  that  exceptions  payments  for 
FY  1995  will  equal  2.66  percent  of 
aggregate  pajTnents  based  on  the 
Federal  rate  and  the  hospital-specific 
rate.  We  are  therefore  applying  an 
exceptions  pavTnent  reduction  factor  of 
0.9734  to  the  Federal  rate  for  FY  1995. 
The  final  exceptions  reduction  factor 
for  FY  1995  is  thus  2.63  percent  higher 
than  the  factor  for  FY  1994,  and  0.64 
percent  lower  than  the  factor  in  the  FY 
1995  proposed  rule.  We  have  generally 
expected  exceptions  payments  to 
increase  diu-ing  the  transition  period  as 
payments  are  based  increasingly  on  the 
Federal  rate.  However,  it  is  also  to  be 
expected  that  the  general  tendency  for 
exceptions  pa\Tnents  to  increase  could 
be  reversed  by  lower  rates  of  increase  in 
capital  cost  per  case.  In  other  words,  as 
capital  costs  per  case  increase  more 
slowly,  fewer  hospitals  than  we 
previously  estimated  will  qualify  for 
exceptions  payments  by  falling  below 
their  minimum  payment  levels,  and 
those  that  still  do  qualifv'  may  receive 
somewhat  smaller  payments.  We  believe 
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that  this  explains  the  lower  level  of 
exceptions  payments  for  FY  1995  as 
compared  to  FY  1994. 

The  exceptions  reductions  factors  are 
not  built  permanently  into  the  rates;  that 
is,  the  factors  are  not  appUed 
cimiulatively  in  determining  the  Federal 
rate.  The  net  adjustment  to  the  FY  1995 
Federal  rate  is  therefore  .9734/.9485,  or 
1.0263. 

6.  Standard  Federal  Rate  for  FY  1995. 
For  FY  1994,  the  Federal  rate  was 
$378.34.  With  the  changes  we  proposed 
to  the  factors  used  to  establish  the 
Federal  rate,  we  proposed  that  the  FY 
1995  Federal  rate  would  be  $353.87.  In 
this  fina;  rule,  we  are  establishing  an  FY 
1995  Federal  rate  of  $376.83.  The  final 
Federal  rate  for  FY  1995  was  calculaterl 
as  follows: 

•  The  FY  1995  update  factor  is 
1.0344. 

•  The  FY  1995  outlier  adjustment 
factor  is  0.9414. 

•  The  FY  1995  budget  neutrality 
adjustment  factor  that  is  appUed  to  the 
standard  Federal  payment  rate  for 
changes  in  the  DRG  relative  weights  and 
in  the  geographic  adjustment  factor  is 
0.9998. 

•  The  FY  1995  budget  neutrality 
adjustment  factor  that  is  applied  to  the 
standard  Federal  payment  rate  and  the 
hospital-specific  rate  to  assure  that 
aggregate  payments  equal  90  percent  of 
payments  that  would  have  been  made 
on  a  reasonable  cost  basis  is  0.8432. 

•  The  FY  1995  exceptions  payments 
adjustment  factor  is  0.9734. 

Since  the  Federal  rate  has  already 
been  adjusted  for  differences  in  case 
mix,  wages,  cost  of  living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  we 
propose  to  make  no  additional 
adjustments  in  the  standard  Federal  rate 
for  these  factors  other  than  the  budget 
neutrality  factors  for  changes  in  the  DRG 
relative  weights  and  the  geographic 
adjustment  factor. 

Comment:  Several  commenters 
expressed  concern  about  a  proposed 
reduction  in  capital  payments.  One 
commenter  noted  a  decline  of  6.47 
percent  in  the  proposed  capital  payment 
rate,  and  an  overall  decline  of  14.9 
percent  from  the  inception  of  PPS 
capital  rules. 

Response:  We  are  required  to  adjust 
the  Federal  rate  and  the  hospital- 
specific  rate  so  that  aggregate  payments 
under  the  prospective  payment  system 
for  capital-related  costs  equal  90  percent 
of  what  it  is  estimated  would  have  been 
paid  on  the  basis  of  reasonable  costs. 
While  we  did  propose  a  reduction  in  the 
Federal  rate  to  meet  that  requirement, 
we  did  not  propose  a  reduction  in 


payments,  as  the  commenter  states.  In 
this  final  rule,  we  estimate  that 
aggregate  payments  will  increase  5.32 
percent  despite  a  0.40  percent  decrease 
in  the  Federal  rate. 

As  for  the  overall  decline  in  the 
Federal  rate  since  FY  1992,  Public  Law 
103-66  required  that,  for  discharges 
occurring  after  September  30, 1993,  the 
imadjusted  standard  Federal  rate  be 
reduced  by  7.4  percent.  Therefore,  a 
large  portion  of  the  reduction  to  the 
Federal  rate  was  the  result  of  a 
Congressional  action.  Congress  took  this 
action  on  the  basis  of  data  that  capital 
cost  per  case  estimates  used  in  setting 
the  rate  were  too  high. 

We  are  providing  a  chart  that  shows 
how  each  of  the  factors  and  adjustments 
for  FY  1995  affected  the  computation  of 
the  final  FY  1995  Federal  rate  in 
comparison  to  the  FY  1994  Federal  rate. 
The  FY  final  1995  update  factor  has  the 
effect  of  increasing  the  Federal  rate  3.44 
percent  compared  to  the  rate  in  FY 
1994,  while  the  final  geographic  and 
DRG  budget  neutrality  factor  has  the 
effect  of  decreasing  the  Federal  rate  by 
0.42  percent.  The  final  FY  1995 
exceptions  reduction  factor  has  the 
effect  of  increasing  the  final  Federal  rate 
by  2.63  percent  compared  to  the 
exceptions  reduction  for  FY  1994.  The 
final  FY  1995  budget  neutrality 
adjustment  factor  has  the  effect  of 
reducing  the  final  FY  1994  rate  by  5.76 
percent  compared  to  the  budget 
neutrality  reduction  in  FY  1994.  The 
combined  effect  of  all  the  changes  is  to 
decrease  the  FY  1995  Federal  rate  by 
0.40  percent  compared  to  the  Federal 
rate  for  FY  1994. 

Comparison  of  Factors  and  Ad- 
justments: FY  1994  FEDERAL 
Rate  and  FY  1995  Federal  Rate 


Comparison  of  Factors  and  Ad- 
justments: FY  1994  Federal 
Rate  and  FY  1995  Federai 
Rate — Continued 


Change 

Percent 
change 

Update 

(actor: ' 

FY  1994 

1.0304 

FY  1995 

1.0344 

1.0344 

3:44 

gaf/drg 

adjust- 

ment 

factor: ' 

FY  1994 

1  0053 

FY  1995 

0.9998 

0.9998 

-0.02 

Outlier  ad- 

justment 

(actor:  2 

FY  1994 

0.9454 

FY  1995 

0.9414 

0.9958 

-0.42 

Exceptions 

adjust- 

ment 

(actor: 

^ 

FY 

19942 

0.9485 

Change 

Percent 
change 

FY  1995 

0.9734 

1.0263 

2.6-'* 

Budget 

neutra^ 

ity  ad- 

justTDent 

• 

(actor:  2 

FY  1994 

0.8947 

FY  1995 

0.8432 

0.9424 

-5.76 

-Federal 

Rate: 

• 

FY  1994 

S378.34 

FY  1995 

S376.83 

0.9960 

-0.40 

'The  update  (actor  and  the  GAF/DRG 
budget  neutrality  (actors  are  built  permanently 
into  the  rates.  Thus,  (or  example,  ttie  inae- 
nnental  change  from  FY  1994  to  FY  1995  re- 
sulting from  the  application  of  the  0.9998  GAF/ 
DRG  budget  neutrality  factor  fof  FY  1995  is 
0.9998. 

2  The  outlier  reduction  factor,  the  exceptions 
reduction  factor,  and  the  txjdget  neutrality  fac- 
tor to  assure  that  payments  do  not  exceed  90 
percent  of  what  it  is  estimated  would  have 
been  paid  on  the  basis  of  reasonattle  cost  are 
not  built  permanently  Into  the  rates;  ttiat  is, 
these  factors  are  not  applied  cumulatively  in 
determining  the  rates.  Thus,  for  example,  the 
net  change  resulting  from  the  application  of 
the  FY  1995  exceptions  reduction  (actor  is 
0.9734/0.9486.  or  1.0263. 

We  have  refined  our  proposed  budget 
neutrality  and  exceptions  reduction 
factors  for  FY  1995  on  the  basis  of  the 
best  available  data.  We  have  not 
retroactively  adjusted  the  Federal  rate 
for  FY  1994  in  determining  the  rate  for  ' 
FY  1995. 

We  are  also  providing  a  chart  that 
shows  how  the  final  FY  1995  Federal 
rate  differs  from  the  proposed  FY  1995 
Federal  rate. 


Comparison  of  Factors  and  Ad- 
justments: Proposed  FY  1995 
Federal  Rate  and  Final  FY  1995 
Federal  Rate 


Change 

Percent 
change 

update 

factor: 

Proposed 

FY  1995 

1.0222 

Final  FY 

1995 

1.0344 

1.0119 

1.19 
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adjust- 

ment 

(acton 
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Proposed 

FY  1995 

1  0012 

Final  FY 

1995 

0.9998 

0.9987 

-0.13 

Comparison  of  Factors  and  Ad- 
justments: Proposed  FY  1995 
Federal  Rate  and  Final  FY  1995 
Federal  Rate— Continued 
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Proposed 

- 

FY  1995 
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Final  FY 

1995 

0.9414 

1.0045 

0.45 
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adjust- 

ment 
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FY  1995 

0.9797 

Final  FY 

1995 

0.9734 

0.9936 

-0.64 

Budget 
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justment 

(actor: 

Proposed 

FY  1995 

0.7986 

Final  FY 

1995 

0.8432 

1.0558 

5.58 

Federal 

Rate: 

Proposed 

FY  1995 

$353.87 

Final  FY 

1995 

$376.83 

1.0649 

6.49 

This  chart  shows  that  the  major  factor 
in  the  6.49  percent  increase  in  the  rate 
since  the  proposed  rule  is  the  5.58 
percent  increase  in  the  budget  neutrahty 
factor.  The  other  significant  factor 
contributing  to  the  increase  in  the  rate 
was  the  1.19  percent  increase  in  the 
update  factor. 

6.  Special  Rate  for  Puerto  Rico 
Hospitals.  For  FY  1994,  the  special  rate 
for  Puerto  Rico  hospitals  was  $291.03. 
With  the  changes  we  proposed  making 
to  the  factors  used  to  determine  the  rate, 
the  proposed  FY  1995  special  rate  for 
Puerto  Rico  was  $272.20.  In  this  final 
rule,  the  standard  rate  for  Puerto  Rico  is 
$289.87. 

B.  Determination  of  Hospital-Specific 
Rate  Update 

SecUon  412.328(e)  of  the  regulations 
provides  that  the  hospital-specific  rate 
for  FY  1995  be  determined  by  adjusting 
the  FY  1994  hospital-specific  rate  by  the 
following  factors: 

1.  Hospital-Specific  Rate  Update 
Factor.  The  hospital-specific  rate  is 
updated  in  accordance  with  the  update 
factor  for  the  standard  Federal  rate  - 
determined  under  §  412.308(c)(1).  For 
FY  1995.  we  proposed  that  the  hospital- 
specific  rate  be  updated  by  a  factor  of 
1.0222.  In  this  final  rule,  we  are 


updating  the  hospital-  specific  rate  by  a 
factor  of  1.0344. 

2.  Exceptions  Payment  Adjustment 
Factor:  For  FY  1992  through  FY  2001, 
the  updated  hospital-specific  rate  is 
multiplied  by  an  adjustment  factor  to 
account  for  estimated  exceptions 
payments  for  capital-related  costs  under 
§412.348,  determined  as  a  proportion  of 
the  total  amount  of  payments  under  the 
hospital-specific  rate  and  the  Federal 
rate.  For  FY  1995,  we  estimated  in  the 
proposed  rule  that  exceptions  payments 
would  be  2.03  percent  of  aggregate 
payments  based  on  the  Federal  rate  and 
the  hospital-specific  rate.  We  therefore 
proposed  that  the  updated  hospital- 
specific  rate  be  reduced  by  a  factor  of 
0.9797.  In  this  final  rule,  we  are 
applying  an  exceptions  reduction  factor 
of  0.9734  to  the  hospital-specific  rate. 
The  exceptions  reductions  factors  are 
not  built  permanently  into  the  rates;  that 
is,  the  factors  are  not  applied 
cumulatively  in  determining  the 
hospital-specific  rate.  The  net 
adjustment  to  the  FY  1995  hospital- 
specific  rate  is  therefore  .9734/.9485,  or 
1.0263. 

3.  Budget  Neutrality  Adjustment 
Factor.  For  FY  1992  through  FY  1995, 
the  updated  hospital-specific  rate  is 
adjusted  by  a  budget  neutrality 
adjustment  factor  determined  under 
§412.352,  so  that  estimated  aggregate 
payments  under  the  capital  prospective 
payment  system  will  equal  90  percent  of 
what  woidd  have  been  payable  on  a 
reasonable  cost  basis.  (The  budget 
neutrality  adjustment  for  changes  in  the 
DRG  relative  weights  and  in  the 
geographic  adjustment  factor  is  not 
applied  to  the  hospital-specific  rate.) 
For  FY  1994,  the  budget  neutrahty 
adjustment  was  0.8947.  For  FY  1995,  we 
proposed  a  budget  neutrality  factor  of 
0.7986.  In  this  final  rule,  we  are 
applying  a  budget  neutrahty  factor  of 
0.8432  to  the  hospital-specific  rate.  The 
budget  neutrality  factor  is  not  built 
permanently  into  the  rates;  that  is.  the 
factor  is  not  applied  cumulatively  in 
determining  the  hospital-specific  rate. 
The  net  adjustment  to  the  FY  1995 
hospital-specific  rate  is  therefore  .8432/ 
.8947,  or  0.9424. 

4.  Net  Change  to  Hospital-Specific 
Rate.  We  are  providing  a  chart  below  to 
show  the  net  change  to  the  hospital- 
specific  rate.  The  chart  shows  the 
factors  for  FY  1994  and  FY  1995  and  the 
net  adjustment  for  each  factor.  It  also 
shows  that  the  cumulative  net 
adjustment  from  FY  1994  to  FY  1995  is 
1.0005.  which  represents  an  increase  of 
0.05  percent  to  the  hospital-specific 
rate,  as  opposed  to  the  5.76  percent 
decrease  to  the  hospital-specific  rate  in 
the  proposed  rule.  The  FY  1995 


hospital-specific  rate  for  each  hospital  is 
determined  by  multiplying  the  FY  1994 
hospital-specific  rate  by  die  cumulative 
net  adjustment  of  1.0005. 

FY  1995  Update  and  Adjustments 
TO, Hospital-Specific  Rates 
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0.8744 
0.8748 

FY  95  ... 

1.0005 

0.05 

NOTE:  The  update  factor  for  the  hospital- 
specific  rate  Is  applied  cumulatively  in  deter- 
mining the  rates.  Thus,  the  incremental  in- 
crease in  the  update  factor  from  FY  1994  to 
FY  1995  is  1.0344.  In  contrast,  the  exceptions 
payment  adjustment  factor  and  the  budget 
neutrality  factor  are  not  applied  cumulatively 
Thus,  for  example,  the  incremental  increase  In 
the  budget  neutrality  factor  from  FY  1994  to 
FY  1995  is  .8432/.8947,  or  .9424. 

C.  Calculation  of  Inpatient  Capital- 
Related  Prospective  Payments  for  FY 
1995 

During  the  capital  prospective 
payment  s>'stem  transition  period,  a 
hospital  is  paid  for  the  inpatient  capital- 
related  costs  under  one  of  two 
alternative  payment  methodologies:  The 
fully  prospective  payment  methodology 
or  the  hold-harmless  methodology.  The 
payment  methodology  applicable  to  a 
particular  hospital  is  determined  when 
a  hospital  comes  under  the  prospective 
payment  system  for  capital-related  costs 
by  comparing  its  hospital-specific  rate 
to  the  Federal  rate  applicable  to  the 
hospital's  first  cost  reporting  period 
under  the  prospective  payment  system. 
The  applicable  Federal  rate  was 
determined  by  adjusting: 

•  For  outliers  by  dividing  the 
standard  Federal  rate  by  the  outlier 
reduction  factor  for  that  fiscal  year;  and. 

•  For  the  payment  adjustment  factors 
apphcable  to  the  hospital  (that  is.  the 
hospital's  geographic  adjustment  factor, 
the  disproportionate  share  adjustment 
factor,  and  the  indirect  medical 
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education  adjustment  factor,  when 
appropriate). 

If  the  hospital-speciSc  rate  is  above 
the  applicable  Federal  rate,  the  hospital 
is  paid  under  the  hold-harmless 
methodology.  If  the  hospital-specific 
rate  is  below  the  applicable  Federal  rate, 
the  hospital  is  paid  under  the  fully 
prospective  methodology. 

For  purposes  of  calculating  payments 
for  each  discharge  under  both  the  hold- 
harmless  payment  methodology  and  the 
fully  prospective  payment  methodology, 
the  standard  Federal  rate  is  adjusted  as 
follows: 

(Standard  Federal  Rate)  x  (DRG  weight) 
X  (Geographic  Adjustment  Factor)  x 
(Large  Urban  Add-on,  if  applicable) 
X  (COLA  adjustment  for  hospitals 
located  in  Alaska  and  Hawaii)  x 
(1+Disproportionate  Share 
Adjustment  Factor  +  Indirect 
Mr.'lif  al  Education  Adjustment 
Factor,  if  applicable). 
The  result  is  termed  the  adjusted 
Federal  rate. 

Payments  under  the  hold-harmless 
methodology  are  determined  under  one 
to  two  formulas.  A  hold-harmless 
hospital  is  paid  the  higher  of: 

•  100  percent  of  the  adjusted  Federal 
rate  for  each  discharge;  or 

•  An  old  capital  payment  equal  to  85 
percent  (100  percent  for  sole  community 
hospitals)  of  the  hospital's  allowable 
Medicare  inpatient  old  capital  costs  per 
discharge  for  the  cost  reporting  period 
plus  a  new  capital  payment  based  on  a 
percentage  of  the  adjusted  Federal  rate 
for  each  discharge.  The  percentage  of 
the  adjusted  Federal  rate  equals  the  ratio 
of  the  hospital's  allowable  Medicare 
new  capital  costs  to  its  total  Medicare 
inpatient  capital-related  costs  in  the  cost 
reporting  period. 

Once  a  hospital  receives  payment 
based  on  100  percent  of  the  adjusted 
Federal  rate  in  a  cost-reporting  period 
beginning  on  or  after  October  1,  1994  (or 
the  first  cost  reporting  period  after 
obligated  capital  that  is  recognized  as 
old  capital  under  §  412.302(c)  is  put  in 
use  for  patient  care,  if  later),  the  hospital 
continues  to  receive  capital  prospective 
payment  system  payments  on  that  basis 
for  the  remainder  of  the  transition 
period. 

Payment  for  each  discharge  under  the 
fully  prospective  methodology  is  the 
sum  of: 

•  The  hospital-specific  rate 
multiplied  by  the  DRG  relative  weight 
for  the  discharge  and  by  the  applicable 
hospital-specific  transition  blend 
percentage  for  the  cost  reporting  period; 
and 

•  The  adjusted  Federal  rate 
multiplied  by  the  Federal  transition 
blend  percentage. 


The  blend  percentages  for  cost 
reporting  periods  beginning  in  FY  1995 
or  40  percent  of  the  adjusted  Federal 
rate  and  60  percent  of  the  hospital-    . 
specific  rate. 

Hospitals  may  also  receive  outlier 
payments  for  those  cases  that  qualify 
under  the  thresholds  established  for 
each  fiscal  year.  Section  412.312(c) 
provides  for  a  single  set  of  thresholds  to 
identify  outlier  cases  for  both  inpatient 
operating  and  inpatient  capital-related 
payments.  Outlier  payments  are  made 
only  on  that  portion  of  the  Federal  rate 
that  is  used  to  calculate  the  hospital's 
inpatient  capital-related  payments.  For 
fully  prospective  hospitals,  that  portion 
is  40  percent  of  the  Federal  rate  for 
discharges  occurring  in  cost  reporting 
periods  beginning  during  FY  1995. 
Thus,  a  fully  prospective  hospital  will 
receive  40  percent  of  the  capital-related 
outlier  payment  calculated  for  the  case 
for  discharges  occurring  in  cost 
reporting  periods  beginning  in  FY  1995. 
For  hold-harmless  hospitals  paid  85 
percent  of  their  reasonable  costs  for  old 
inpatient  capital,  the  portion  of  the 
Federal  rate  that  is  included  in  the 
hospital's  outlier  payments  is  based  on 
the  hospital's  ratio  of  Medicare 
inpatient  costs  for  new  capital  to  total 
Medicare  inpatient  capital  costs.  For 
hold-harmless  hospitals  that  are  paid 
100  percent  of  the  Federal  rate,  100 
percent  of  the  Federal  rate  is  included 
in  the  hospital's  outlier  payments. 

The  outlier  thresholds  for  FY  1995  are 
published  in  section  II.A.4.C  of  the 
Addendum  to  this  final  rule.  For  FY 
1995,  a  case  quahfies  as  a  cost  outlier  if 
the  cost  for  the  case  (after 
standardization  for  the  indirect  teaching 
adjustment  and  disproportionate  share 
adjustment)  is  greater  Uian  the 
prospective  payment  rate  for  the  DRG 
plus  $20,500.  A  case  qualifies  as  a  day 
outlier  for  FY  1995  if  the  length  of  stay 
is  greater  than  the  geometric  mean 
length  of  stay  for  the  DRG  plus  the 
lesser  of  three  standard  deviations  of  the 
length  of  stay  or  22  days. 

During  the  capital  prospective 
payment  system  transition  period,  any 
hospital  may  also  receive  an  additional 
payment  under  an  exceptions  process  if 
its  total  inpatient  capital-related 
payments  are  less  than  a  minimum 
percentage  of  its  allowable  Medicare 
inpatient  capital-related  costs.  The 
minimum  payment  level  is  established 
by  class  of  hospital  under  §412.348. 
The  minimum  payment  levels  for 
portions  of  cost  reporting  periods 
occurring  in  FY  1995  are: 

•  Sole  community  hospitals  (located 
in  either  an  urban  or  rural  area).  90 
percent; 


•  Urban  hospitals  with  at  least  100 
beds  and  a  disproportionate  share 
patient  percentage  of  at  least  20.2 
percent  and  urban  hospitals  with  at 
least  lOObeds  that  qualify  for 
disproportionate  share  payments  under 
§  412.106(c)(2),  80  percent;  and, 

•  All  other  hospitals,  70  percent. 
Under  §  412.348(d),  the  amount  of  the 
exceptions  payment  is  determined  by 
comparing  the  cumulative  payments 
made  to  the  hospital  under  the  capital 
prospective  payment  system  to  the 
cumulative  minimum  payment  levels 
applicable  to  the  hospital  for  each  cost 
reporting  period  subject  to  that  system. 
Any  amount  by  which  the  hospital's 
cumulative  payments  exceed  its 
cumulative  minimum  payment  is 
deducted  fi-om  the  additional  payment 
that  would  otherwise  be  payable  for  a 
cost  reporting  period. 

New  hospitals  are  exempted  from  the 
capital  prospective  payment  system  for 
their  first  2  years  of  operation  and  are 
paid  85  percent  of  their  reasonable  costs 
during  that  period.  A  new  hospital's  old 
capital  costs  are  its  allowable  costs  for . 
capital  assets  that  were  put  in  use  for 
patient  care  on  or  before  the  later  of 
December  31, 1990  or  the  last  day  of  the 
hospital's  base  year  cost  reporting 
period,  and  are  subject  to  the  rules 
pertaining  to  old  capital  and  obligated    ", 
capital  as  of  the  applicable  date. 
Effective  with  the  tbird  year  of 
operation,  we  will  pay  the  hospital 
under  either  the  fully  prospective 
methodology,  using  the  appropriate 
transition  blend  in  that  Federal  fiscal 
year,  or  the  hold-harmless  methodology. 
If  the  hold-harmless  methodology  is 
applicable,  the  hold-harmless  payment 
for  assets  in  use  during  the  base  period 
would  extend  for  8  years,  even  if  the 
hold-harmless  payments  extend  beyond 
the  normal  transition  period. 

rv.  Changes  for  Excluded  Hospitals  and 
Units 

A.  Rate-of-Increase  Percentages  for 
Excluded  Hospitals  and  Units 

The  inpatient  operating  costs  of 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
are  subject  to  rate-of-increase  limits 
established  under  the  authority  of 
section  1886(b)  of  the  Act,  which  is 
implemented  in  §413.40  of  the 
regulations.  Under  these  limits,  an 
annual  target  amount  (expressed  in 
terms  of  the  inpatient  operating  cost  per 
discharge)  is  set  for  each  hospital,  based 
on  the  hospital's  own  historical  cost 
experience  trended  forward  by  the 
applicable  rate-of-increase  percentages, 
(update  factors).  The  target  amount  is 
multiplied  by  the  number  of  Medicare 


discharges  in  a  hospital's  cost  reporting 
period,  yielding  the  ceiling  on  aggregate 
Medicare  inpatient  operating  costs  for 
the  cost  reporting  period. 

Effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1991,  a 
hospital  that  has  Medicare  inpatient 
operating  costs  in  excess  of  its  ceiling  is 
paid  its  ceiling  plus  50  percent  of  its 
costs  in  excess  of  the  ceiling.  Total 
payment  may  not  exceed  1 10  percent  of 
the  ceiling.  A  hospital  that  has  inpatient 
operating  costs  less  than  its  ceiling  will 
continue  to  be  paid  its  costs  plus  the 
lower  of — 

•  Fifty  percent  of  the  difference 
between  the  allowable  inpatient 
operating  costs  and  the  ceiling;  or 

•  Five  percent  of  the  ceiling. 
Each  hospital's  target  amount  is 

adjusted  armually,  at  the  beginning  of 
its  cost  reporting  period,  by  an 
applicable  rate-of-increase  percentage. 
Section  13502  of  Public  Law  103-66 
amended  section  1886(b)(3)(B)  of  the 
Act  to  provide  that  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1993  and  before  October  1, 1994,  the 
applicable  rate-of-increase  percentage  is 
the  market  basket  percentage  increase 
minus  the  lesser  of  one  percentage 
point,  ox  the  percentage  point  difference 
between  10  percent  and  the  hospital's 
"update  adjustment  percentage"  except 
for  hospitals  with  an  "update 
adjustment  percentage"  of  at  least  10 
percent.  The  rate-of-increase  percentage 
for  hospitals  in  the  latter  case  will  be    ' 
the  market  basket  percentage  increase. 
The  "update  adjustment  percentage"  is 
the  percentage  by  which  a  hospital's 
allowable  inpatient  operating  costs 
exceeds  the  hospital's  ceiling  for  the 
cost  reporting  period  beginning  in 
Federal  fiscal  year  1990.  For  cost 
reporting  periods  begiiming  on  or  after 
October  1, 1994  and  before  October  1, 
1997,  the  update  adjustment  percentage 
is  the  update  adjustment  percentage 
from  the  previous  year  plus  the  previous 
year's  applicable  reduction.  The 
applicable  reduction  and  applicable  rate 
of  increase  percentage  are  then 
determined  in  the  same  manner  as  for 
FY  1994.  The  most  recent  forecasted 
market  basket  increase  for  FY  1995  for 
hospitals  and  hospital  units  excluded 
fitjm  the  prospective  payment  system  is 
3.7  percent. 

B.  Wage  Index  Exceptions  for  Excluded 
Hospitals  and  Units 

In  the  August  30. 1991  final  rule  (56 
FR  43232),  we  set  forth  our  policy  for 
target  amount  adjustments  for 
significant  wage  increases.  Effective 
with  cost  reporting  periods  beginning 
on  or  after  April  1. 1990.  significant 
increases  in  wages  since  the  base  period 


are  recognized  as  a  basis  for  an 
adjustment  in  the  target  amount  under 
§413.40(r). 

To  qualify  for  an  adjustment,  the 
excluded  hospital  or  hospital  unit  must 
be  located  in  a  labor  market  area  for 
which  the  average  hourly  wage 
increased  significantly  more  than  the 
national  average  hourly  wage  between 
the  hospital's  base  period  and  the 
period  subject  to  the  ceiling.  We  use  the 
hospital  wage  index  for  prospective 
payment  hospitals  to  determine  the  rate 
of  increase  in  the  average  hourly  wage 
in  the  labor  market  area.  For  a  hospital 
to  qualify  for  an  adjustment,  the  wage 
index  value  for  the  cost  reporting  period 
subject  to  the  ceiling  must  be  at  least  8 
percent  higher  than  the  wage  index 
based  on  wage  survey  data  collected  for 
the  base  year  cost  reporting  period.  If 
survey  data  are  not  available  for  one  (or 
both)  of  the  cost  reporting  periods  used 
in  the  comparison,  the  wage  index 
based  on  the  latest  available  survey  data 
collected  prior  to  that  cost  reporting 
period  will  be  used.  For  example,  to 
make  the  comparison  between  a  1983 
base  period  and  a  hospital's  cost 
reporting  period  beginning  in  FY  1992, 
we  would  use  the  rate  of  increase 
between  the  wage  index  based  on  1982 
wage  data  and  the  wage  index  based  on 
the  FY  1991  data,  since  the  FY  1991 
data  are  the  most  recent  data  that  are 
currently  available.  Further,  the 
comparison  is  made  without  regard  to 
geographic  reclassifications  made  by  the 
MGCRB  under  sections  1886(d)(8)  and 
(10)  of  the  Act.  Therefore,  the 
comparison  is  made  based  on  the  wage 
index  value  of  the  labor  market  area  in 
which  the  hospital  is  actually  located. 

We  determine  the  amount  of  the 
adjustment  for  wage  increases  by 
considering  three  factors  for  the  time 
between  the  base  period  and  the  period 
for  which  an  adjustment  is  requested: 
the  rate  of  increase  in  the  hospital's 
average  hourly  wage;  the  rate  of  increase 
in  the  average  hourly  wage  in  the  labor 
market  area  in  which  the  hospital  is 
located;  and.  the  rate  of  increase  in  the 
national  average  hourly  wage  for 
hospital  workers.  The  adjustment  is 
limited  to  the  amount  by  which  the 
lower  of  the  hospital's  or  the  labor 
market  area's  rate  of  increase  in  average 
hourly  wages  significantly  exceeds  the 
national  increase  (that  is.  exceeds  the 
national  rate  of  increase  by  more  than  8 
percent).  For  purposes  of  computing  the 
adjustment,  the  relative  rate  of  increase 
in  the  average  hourly  wage  for  the  labor 
market  area  is  assumed  to  have  been  the 
same  over  each  of  the  intervening  years 
between  the  wage  surveys. 

To  determine  the  rate  of  increase  in 
the  national  average  hourly  wage,  we 


use  the  average  hourly  earnings  (AHE) 
component  of  the  wages  and  salaries 
portion  of  the  market  basket.  This 
measure  is  derived  from  the  1982-based 
market  basket  since  the  1987-based 
market  basket  uses  the  employment  cost 
index  (ECI)  for  hospital  workers  as  the 
price  proxy  for  this  component.  Unlike 
the  AHE.  the  ECI  for  hospital  workers 
can  be  measured  historically  only  back 
to  1986.  In  addition,  the  ECI  does  not 
adjust  for  skill-mix  shifts  and,  therefore, 
measures  only  the  change  in  wage  rates 
per  hour. 

The  average  hourly  earnings  for 
hospital  workers  as  measured  by  the 
market  basket  show  the  following 
increases: 

1992=4.8  percent 

1993=3.7  percent 

1994=2.8  percent 

1995=3.4  percent 

1996=4.3  percent 

We  note  that  this  section  merely 
provides  updated  information  with 
respect  to  areas  that  would  qualify  for 
the  wage  index  adjustment  under 
§  413.30(g).  This  information  was 
calculated  in  accordance  with 
established  policy  and  does  not  reflect 
any  change  in  that  policy.  The 
geographic  areas  in  which  the 
percentage  difference  in  wage  indexes 
was  sufficient  to  qualify  for  a  wage 
index  adjustment  are  listed  in  Table  10 
of  section  V  of  the  addendum  to  this 
final  rule.  The  table  is  constructed  with 
old  MSAs  instead  of  the  revised  MSAs 
effective  October  1. 1993  because 
current  adjustment  requests  are  for  vears 
prior  to  FY  1995. 

V.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  final  rule  and  in  this  addendum. 
For  purposes  of  this  final  rule,  and  to 
avoid  confusion,  we  have  retained  the 
designations  of  Tables  1  through  5  that 
were  first  used  in  the  September  1.  1983 
initial  prospective  pavment  final  rule 
(48  FR  39844).  Tables  la.  lb.  Ic.  Id,  3C. 
4a.  4b.  4c.  4d.  4e.  5.  6a.  6b.  6c.  6d.  6e. 
6f.  6g.  7A.  7B.  8a,  8b.  9  and  10  are 
presented  below.  The  tables  presented 
below  are  as  follows: 
Table  la — National  Adjusted  Operating 

Standardized  Amounts.  Labor/ 

Nonlabor 
Table  lb — Regional  Adjusted  Operating 

Standardized  Amounts.  Labor/ 

Nonlabor 
Table  Ic — Adjusted  Operating 

Standardized  Amounts  for  Puerto 

Rico.  Labor/Nonlabor 
Table  Id — Capital  Standard  Federal 

Payment  Rate 
Table  3C — Hospital  Case  Mix  Indexes 

for  Discharges  Occurring  in  Federdl 
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Fiscal  Year  1993  and  Hospital 

Average  Hourly  Wage  for  Federal 

Fiscal  Year  1995  Wage  Index 
Table  4a — Wage  Index  and  Capital 

Geographic  Adjustment  Factor 

(GAF)  for  Urban  Areas 
Table  4b— Wage  Index  and  Capital 

Geographic  Adjustment  Factor 

(GAF)  for  Rural  Areas 
Table  4c— Wage  Index  and  Capital 

Geographic  Adjustment  Factor 

(GAF)  for  Hospitals  That  Are 

Reclassified 
Table  4d — Average  Hourly  Wage  for 

Urban  Areas 
Table  4e — Average  Hourly  Wage  for 

Rural  Areas 
Table  5 — List  of  Diagnosis  Related 

Groups  (DRGs).  Relative  Weighting 

Factors,  Geometric  Mean  Length  of 


Stay,  and  Length  of  Stay  OutUer 

Cutoff  Points  Used  in  the 

Prospective  Payment  System 
Table  6a — New  Diagnosis  Codes 
Table  6b — New  Procedure  Codes 
Table  6c — Invalid  Diagnosis  Codes 
Table  6d — Revised  Diagnosis  Code 

Titles 
Table  6e — Revised  Procedure  Code 

Titles 
Table  6f— Additions  to  the  CC 

Exclusions  List 
Table  6g — Deletions  to  the  CC 

Exclusions  List 
Table  7A — Medicare  Prospective 

Payment  System  Selected  Percentile 

Lengths  of  Stay  FY  93  MEDPAR 

Update  6/94  GROUPER  Vll.O 
Table  7B — Medicare  Prospective 

Payment  System  Selected  Percentile 


Lengths  of  Stay  FY  93  MEDPAR 
Update  6/94  GROUPER  V12.0 

Table  8a — Statewide  Average  Operating 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
April  1994 

Table  8b — Statewide  Average  Capital 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
April  1994 

Table  9 — 1993  Transfer  Adjusted  Case- 
Mix  Index  and  Transfer  Adjustment 
to  Discharges  for  Capital  Hospital- . 
Specific  Rate  Redeterminations 

Table  10 — Percentage  Difference  in 
Wage  Indexes  for  Areas  That 
Qualify  for  a  Wage  Index  Exception 
for  Excluded  Hospitals  and  Units 


- 

Table  la.— Natkdnal  Adjusted  Operating  Standardized  Amounts,  Labor/Nonlabor 

Large  urt>an  areas 

Other  areas 

Liibor-related 

Noolatxjr- 
reiated 

lahor- 
related 

Nontatxx- 
related 

S2.709.42  .... 

„..„ ~ ^ 

$1,085.29 

52,666.52 

SI  .068.10 

Table  lb.— Regional  Adjusted  Operating  Standardized  Amounts,  Labor/Nonlabor 


1.  New  England  (CT.  ME,  MA,  NH,  Rl.  VT)  

2.  Middle  Atlantic  (PA,  NJ.  NY) 

3.  South  Atlantic  (DE.  DC,  FL.  GA,  MD,  NC,  SC.  VA,  WV) 

4.  East  North  Central  (IL,  IN,  Ml,  OH,  Wl) 

5.  East  South  Central  (AL.  KY,  MS,  TN) 

6.  West  North  Central  (lA.  KS.  MN,  MO,  NE,  NO,  SD) 

7.  West  South  Central  (AR.  LA,  OK,  TX)  

8.  Mountain  (AZ.  CO,  ID,  MT.  NV,  NM,  UT.  WY) 

9.  Pacific  (AK,  CA,  HI.  OR.  WA)  


Large  urban  areas 

Other  urtian  areas 

Labor- 

Nonlatxjr- 

Lalxjr- 

Nonlabor- 

/elated 

related 

related 

related 

S2,840.62 

SI, 137.84 

52,795.63 

S1.119.82 

2,592.46 

1,038.44 

2,551.42 

1,022.00 

2,654.29 

1,06321 

2,612.28 

1,046.38 

2,892.31 

1,158.55 

2,846.52 

1,14020 

2,508.24 

1.004.71 

2.468.53 

988.80 

2,711.20 

1.085.99 

2.66826 

1,068.80 

2,638.83 

1.057.01 

2.597.06 

1,04027 

2,621.88 

1.050.22 

2.580.37 

1,033.59 

2.680.57 

1.073.72 

2.638.13 

1,056.73 

Table  1c.— Adjusted  Operating  Standardized  Amounts  for  Puerto  Rico,  Labor/Nonlabor 


- 

Large  urban  areas 

Other  areas 

- 

Latxjr- 
related 

Nonlakor- 
related 

labof- 
re4aled 

Nonlabor- 
reiated 

National  „ _ _ „ 

Puerto  Rico „ 

52.682.96 
2,416.27 

51,074.69 
503.53 

52,682.96 
2,378.02 

1,074.69 
495  56 

Table  id.— Capital  Standard 
Federal  Payment  Rate 


Rate 

National - 

Puerto  Rico „. 

$376.83 
289.87 
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Table  3c.-Hospital  Case  Mix  Indexes  for  Discharges  Occurring  in  Federal  Fiscal  Year  1993-  Hospital 
Average  HOURLY  WAGE  FOR  Federal  Fiscal  YEAR  1995  Wage  Index 
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Provider 


010001  . 

010004  . 

010005  . 

010006  . 

010007  . 

010008  . 

010009  . 

010010  . 

010011  . 
010Q12  . 

010015  . 

010016  ., 

010018  . 

010019  .. 

010021  .. 

010022  .. 

010023  .. 

010024  .. 

010025  .. 
010027  .. 
010029  - 

010031  .. 

010032  .. 

010033  .. 

010034  .. 

010035  .. 

010036  .. 

010038  .. 

010039  .. 

010040  .. 

010043  .. 

010044  ... 

010045  ... 

010046  ... 

010047  ... 

010049  .„ 

010050  ... 

010051  ... 

010052  ... 

010053  ... 

010054  ... 

010055  .„ 

010056  ... 

010058  ... 

010059  ... 

010061  ... 

010062  ... 

010064  ... 

010065  ... 

010066  ... 

010068  ... 

010069  .... 

010072  .... 

010073  .... 

010078  .... 

010079  .... 

010080  .... 

010081  .... 
010083  .... 
010064  .... 

010085  .... 

010086  .... 

010087  .... 

010089  .... 

010090  .... 

010091  .... 

010092  .... 
010094  .... 


Case 

mix 
index 


01.3442 

01.0487 

01.1176 

01.3877 

01.0801 

00.9889 

01.0719 

01.1136 

01.4690 

01.3013 

01.0329 

01.1882 

00.8766 

01.2446 

01.2841 

00.9852 

01.3996 

01.3249 

01.2163 

00.8697 

01.4519 

01.2731 

00.9123 

01.9003 

01.0490 

01.1935 

01.1318 

012377 

01.6341 

01.4331 

01.0160 

01.0348 

01.1137 

01.3961 

00.9961 

01.0940 

00.9552 

00.9138 

00.9459 

01.0626 

01.1953 

01.3849 

01.3838 

01.0082 

01.0573 

01.0061 

00.9862 

01.8517 

01.4385 

00.9149 

01.2877 

01.1427 

01.1757 

00.9111 

01.2300 

01.1397 

00.9877 

01.8414 

01.0473 

01.3966 

01.2000 

01.0091 

01.8168 

01.1454 

01.5670 

00.9593 

01.3576 

01.1695 


Avg. 
hour 
wage 


15.05 

10.14 

13.17 

13.78 

11.93 

09.72 

14.87 

11.37 

17.34 

13.75 

12.67 

12.69 

14.94 

12.48 

13.82 

14.35 

14.63 

14.19 

11.22 

12.83 

13.86 

12.35 

13.01 

17.10 

12.98 

13.35 

14.33 

14.62 

14.65 

16.04 

12.49 

14.66 

11.53 

12.45 

08.62 

13.92 

10.19 

07.25 

12.78 

12.36 

14.52 

14.09 

16.34 

07.49 

13.64 

14.30 

10.43 

14.55 

13.58 

08.90 

17.41 

12.42 

11.43 

08.91 

14.44 

13.10 

11.70 

16.28 

15.00 

16.55 

14.98 

11.41 

14.94 

14.71 

15.24 

11.17 

14.56 

16.12 


Provider 


010095 
010096 
010097 
010098 
010099 
010100 
010101 
010102 
010103 
010104 
010108 

010109  , 

010110  , 

010112  . 

010113  . 

010114  . 

010115  . 

010117  . 

010118  . 

010119  . 

010120  . 

010121  . 

010122  . 

010123  . 

010124  . 

010125  . 

010126  . 

010127  . 

010128  . 

010129  . 

010130  ., 

010131  ., 
010134  .. 

010136  .. 

010137  .. 

010138  .. 

010139  .. 

010143  .. 

010144  .. 

010145  .. 

010146  .. 

010148  .. 

010149  .. 

010150  .. 

010152  .. 

010153  .. 
010155  .. 

020001  .. 

020002  .. 

020004  ... 

020005  ... 

020006  ... 

020007  ... 

020008  ... 

020009  ... 

020010  ... 

020011  ... 

020012  ... 

020013  ... 

020014  ... 

020017  ... 

020018  ... 

020019  ... 

020020  ... 

020021  ... 

020024  .... 

020025  .... 

020026  .... 


Case 

mix 
index 


01.0795 

01.0307 

00.9084 

00.9527 

01.0409 

01,2265 

01.0924 

00.8912 

01.6306 

01.5986 

01.2436 

01.0737 

00.9976 

01.1606 

01.6227 

012586 

00.8731 

00.9039 

012144 

01.1022 

00.9922 

01.1798 

00.8442 

01.2698 

012786 

01.0379 

01.0647 

01.5497 

00.9501 

01.0839 

01.0853 

01.2386 

00.8782 

00.9052 

01.2852 

00.9632 

01.5336 

01.1697 

01.3177 

01.2434 

01.1189 

00.9529 

01.4278 

01.0415 

01.3663 

02.6152 

00.9962 

01.4507 

00.9558 

01.0660 

00.8704 

01.0780 

00.8969 

01.0533 

01.0441 

01.0273 

01.0005 

012962 

01.0087 

01.0943 

01.3855 

00.9915 

00.8136 

00.8059 

00.8018 

01.1141 

00.9507 

01.3131 


Avg. 
hour 
wage 


09.76 

11.13 

12.29 

11.87 

13.10 

13.51 

11.19 

14.92 

15.37 

12.94 

12.62 

10.56 

12.89 

12.67 

14.30 

13.94 

17.92 

14.55 

14.41 

13.31 

12.93 

15.56 

14.78 

11.83 

11.19 

15.59 

11.41 

10.44 

13.73 

1621 

10.46 

13.02 

14.66 

11.08 

19.91 

14.49 

15.51 

16.15 

15.02 

11.17 

15.55 

13.50 

14.13 

18.16 

09.32 

24.33 

23.02 

2325 

22.74 

22.50 

18.20 

25  53 

19.58 

26.51 

21.11 

22.42 

28.18 

24.09 

23.44 


21.11 
21.76 


Prosfider 


020027 
030001 
030002 
030003 
030004 
030006 

030007  , 

030008  . 

030009  . 

030010  . 

030011  . 

030012  . 

030013  . 

030014  . 

030016  . 

030017  . 

030018  . 

030019  . 

030022  . 

030023  . 

030024  . 

030025  . 
030027  . 
030030  . 

030033  . 

030034  . 

030035  . 

030036  . 

030037  ., 

030038  .. 

030040  .. 

030041  .. 

030043  .. 

030044  .. 

030046  .. 

030047  .. 
030049  .. 

030054  .. 

030055  .. 

030059  .. 

030060  .. 

030061  .. 

030062  .. 

030064  .. 

030065  .. 

030067  .. 

030068  .. 

030069  ... 

030071  ... 

030072  ... 

030073  ... 

030074  ... 

030075  ... 

030076  ... 

030077  ... 

030078  ... 

030079  ... 

030080  ... 

030083  ... 

030084  ... 

030085  ... 

030086  ... 

030087  ... 

030088  .... 

030089  .... 

030092  .... 

030093  .... 

030094  .... 


Case 

mix 
index 


00.9878 

01.3699 

01.7746 

01.3632 

01.0299 

01.5786 

01.2290 

01.9726 

01.2212 

01.3714 

01.4628 

01.2287 

01.2275 

01.4712 

01.3398 

01.4213 

01.7379 

01.2374 

01.4990 

01.2779 

01.6768 

01.1273 

01.1398 

01.6884 

01.2464 

01.1126 

01 .2953 

01.1799 

01.9356 

01.5349 

01.0462 

00.9318 

01.1886 

01.0476 

00.9869 

00.9416 

00.9762 

00.8935 

01.2529 

01.3055 

01.0566 

01.5825 

01.3479 

01.5514 

01.5217 

01.0966 

00.9652 

01.3114 

00.8850 

00.8597 

01.1453 

01.0022 

00.9370 

00.9436 

00.9796 

01.0876 

00.6249 

01.6470 

01.2863 

01.1358 

01.4462 

01.1453 

01.6386 

01.3584 

01.4014 

01.4750 

01.3592 

01.2928 


Avg. 
hour 
wage 


18.78 

19.83 

19.56 

11.84 

16.65 

14.86 

19.55 

14.70 

17.87 

18.72 

15.25 

16.12 

18.10 

21.17 

16.52 

19.49 

19.51 

17.29 

15.17 

18.15 

13.58 

14.27 

21.32 

14.70 

15.82 

18.75 

17.67 

20.11 

18.27 

16.22 

16.66 

19.23 

13.44 

17.75 

16.97 

14.22 

12.19 

15.39 

18.17 

13.68 

15.57 

14.98 

16.64 

18.30 

14.05 

13.73 

18.16 


18.80 
19.53 


17.81 
17.91 
16.84 
17.48 
17.92 
16.73 
17.22 
17.50 


Provider 


030095 

040001 

040002 

040003 

040004 

040005 

040007 

040008 

040010  , 

040011 

040013  , 

040014  . 

040015  . 

040016  . 

040017  . 

040018  . 

040019  . 

040020  . 

040021  . 

040022  . 

040024  . 

040025  . 

040026  . 

040027  . 

040028  . 

040029  . 

040030  . 

040031  . 

040032  . 

040035  . 

040036  . 

040037  . 

040039  ., 

040040  .. 

040041  .. 

040042  .. 

040044  .. 

040045  .. 

040047  .. 

040048  .. 

040050  .. 

040051  .. 

040053  .. 

040054  .. 

040055  .. 
040058  .. 
040060  .. 

040062  .. 

040063  .. 

040064  ... 

040066  ... 

040067  ... 

040069  ... 

040070  ... 

040071  ... 

040072  ... 

040074  ... 

040075  ... 

040076  ... 

040077  ... 

040078  ... 

040080  ... 

040081  ... 

040082  ... 

040084  ... 

040085  .... 
040088  .... 
040090  .... 


Case 

mix 
index 


01.1917 

01.1281 

01.1992 

00.9791 

01.2828 

00.9403 

01.6632 

01.0916 

012155 

00.9928 

00.9538 

01.2059 

01.1102 

01.6978 

01.3329 

01.2816 

01.1973 

01.4992 

01.2777 

01.8439 

01.0193 

00.9299 

01.5777 

01.3022 

01.0200 

01.1562 

00.9105 

00.7835 

00.9923 

00.9432 

01.3635 

01.1669 

01.2310 

01.1237 

01.3496 

01.2528 

00.9057 

01.0376 

00.9968 

01.2032 

01.1328 

01.0572 

01.T474 

01.0580 

01.3727 

01.1501 

00.9518 

01.5168 

01.5633 

00.8951 

01.1042 

01.0697 

01.0133 

00.9906 

01.3836 

01.1038 

012103 

01.1241 

01.0883 

00.9164 

01.2703 

01.0472 

00,8861 

01.2292 

01.0813 

01.2332 

01.3066 

00.9106 


Avg. 
hour 
wage 


11.01 

13.30 

12.33 

13.41 

ia85 

16.45 

1026 

12.51 

10.69 

10.97 

14.37 

11.30 

14.44 

11.19 

15.40 

11.70 

12.86 

13.19 

12.85 

10.84 

10.28 

14.46 

12.52 

08.78 

12.86 

11.23 

10.74 

09.75 

09.29 

14.75 

10.55 

11.05 

14.85 

12.90 

12.86 

09.86 

13.11 

13.53 

12.62 

10.29 

11.86 

12.16 

10.02 

14.19 

12.39 

12.62 

14.54 

14.49 

09.17 

12.97 

10.71 

11.34 

10.66 

15.71 

13.20 

13.36 

10.83 

12.49 

09.81 

14.53 

14.19 

09.28 

13.01 

14.12 

13.61 

13.30 

11.44 


Providec 


040091 

040093 

040095 

040100 

040105 

040106" 

040107 

040109 

040114 

040116 

040118 

040119 

040124 

040126 

040132  . 

050002  , 

050006  , 

050007  ; 
050008 
050009  . 

050013  . 

050014  . 

050015  . 

050016  . 

050017  . 

050018  . 

050019  . 

050021  . 

050022  . 

050024  . 

050025  . 

050026  . 

050028  . 

050029  . 

050030  . 

050032  . 

050033  . 
050036  ., 

050038  .. 

050039  .. 

050040  .. 

050041  .. 

050042  .. 

050043  .. 

050045  .. 

050046  .. 

050047  .. 

050051  .. 

050052  .. 

050054  .. 

050055  .. 

050056  .. 

050057  .. 

050058  .. 

050060  ... 

050061  ... 
050063  ... 

050065  ... 

050066  ... 

050067  ... 

050068  ... 

050069  ... 

050070  ... 

050071  ... 

050072  ... 

050073  ... 

050074  ... 

050075  ... 


Case 

mix 
index 


01.3720 

00.9699 

00.8490 

01.1199 

01.0224 

01.1860 

01.1690 

01.0815 

01.7801 

01.3712 

01.1420 

01.1531 

01.2008 

00.9931 

00.9040 

01.3599 

01.3569 

01.5315 

01.5683 

01.5121 

01.9683 

01.0992 

01.3294 

01.1475 

02.0513 

01.3054 

00.8715 

01.3033 

01.4793 

01.4202 

01.6421 

01.4946 

01.3231 

01.2641 

01.3478 

01.2633 

01.4526 

01.7666 

01.4599 

01.6355 

01.2599 

01.2850 

01.2559 

01.5036 

01.2478 

01.1631 

01.7720 

01.1122 

01.8867 

01.2695 

012753 

01.4260 

01.4685 

01.4153 

01.4793 

01.2803 

01.3995 

01.5226 

01.2416 

01.3641 

01.0990 

01.6099 

01.2333 

01.2930 

01.3285 

01.2469 

01.1070 

01.3692 


Avg. 
hour 
wage 


19.00 
10.69 
10.35 
12.90 
11.67 
09.69 
15.19 
12.01 
15.12 
17.33 
12.62 
12.60 
12.65 
10.09 
11.45 
24  36 
18.76 
24.12 
24  13 
2222 
21.58 
19.15 
20.74 
19.69 
22.70 
16.74 

20.12 

2123 

22.43 

21.40 

20.53 

15.49 

24.70 

17.25 

20.61 

24.20 

21.61 

27.19 

20.21 

22.53 

21.60 

17.98 

25.84 

17.59 

21.80 

27.86 

15.76 


19.42 

24.47 

21.51 

18.64 

21.51 

17.85 

19.57 

19.94 

22.66 

22.96 

21.76 

16.87 

22  39 

27.81 

27.45 

27.78 

27.89 

26.44 

27.54 


JMI 
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Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Provider 

mix 

hour 

Provider 

mix 

hoof 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

rr^x 

hour 

index 

wage 

irxlex 

wage 

index 

wage 

irxlex 

wage 

index 

wage 

050076  .... 

01.5776 

28.16 

050170  .... 

01.4521 

20.26 

050277  .... 

01.4,5,1? 

21.98 

06O.\90  .... 

01.3119 

20.96 

050502  .... 

01.6487 

21.81 

050077  .... 

01.5930 

2133 

050172  .... 

01.3210 

19.50 

050278  .... 

01.4107 

20  59 

osaifli  .... 

01.3476 

18.94 

050503  .... 

01.2835 

21.76 

050078  .... 

01.3470 

22.80 

060173  .... 

012847 

2121 

050279  .... 

01.2274 

18.52 

050392  .... 

00.9931 

14.75 

050506  .... 

01.4420 

24.55 

050079  .... 

01.4682 

29.24 

050174  .... 

01.6642 

25.19 

050280  .... 

01.5553 

20.61 

050393  .... 

01.4125 

22.60 

050510  .... 

01.3252 

27.75 

050080  .... 

01.3034 

2323 

050175  .... 

01.3383 

22.08 

050281   .... 

01.4131 

19.38 

050394  .... 

01.4869 

19.55 

050512  .... 

01.3107 

28.18 

O-VXWI    .... 

01.6246 

20.20 

050177  .... 

012267 

17.98 

050282  .... 

01.3133 

21.41 

050396  .... 

01.5501 

22.84 

050515  .... 

01.2995 

2820 

050082  .... 

01.5054 

22.06 

050179  .... 

0T2476 

17.01 

060283  .... 

012397 

25.87 

^^1,397  .... 

01.0645 

18.46 

050516  .... 

01.6464 

22.49 

050084  .... 

01.5680 

20.91 

050180  .... 

01.5080 

28.43 

050286  .... 

00.9279 

18.66 

050401   .... 

012104 

16.24 

050517  .... 

01.2745 

19.39 

050088 

01.1145 
01.3872 

22.27 
17.98 

050181   .... 
050183  .... 

012415 
01.1897 

050289  .... 

050290  .... 

01.7627 
01.6142 

25.03 
24.11 

050404  .... 
050406  .... 

01.2039 
01.1165 

15.52 
14.52 

050522  .... 

050523  .... 

01.3938 
01.2318 

26-52 

050089  .... 

18.72 

24.38 

050090  .... 

01.2813 

20.35 

050186  .... 

01.5127 

22.72 

050291    .... 

012160 

23.08 

050407  .... 

01.2695 

23.69 

05O5?6  .... 

01.3671 

23.21 

050091    .... 

01.2017 

24.16 

050188  .... 

01.4071 

24.07 

050292  .... 

01.0735 

20.59 

050410  .... 

01.0177 

2420 

050,528  .... 

01.2370 

15.19 

050092  .... 

00.9137 

17.43 

060189  .... 

00.9795 

22.42 

050293  .... 

01.1061 

19.45 

050411   .... 

01J103 

27.43 

050531   .... 

01.3607 

20.08 

050093  ... 

01.5357 

19.94 

050191   .... 

01.4420 

22.19 

050295  .... 

01.4509 

19.24 

050414  .... 

012934 

23.33 

050534  .... 

01.4946 

22.69 

050095     .. 

01.2160 

27.91 

050192  .... 

012147 

17.92 

050296  .... 

012147 

23.31 

050417  .... 

012306 

20.44 

050535  .... 

01.3500 

22.44 

050096    .  . 

01.2440 

20.89 

050193  .... 

013646 

20.72 

050298  .... 

01.1859 

18.06 

050418  .... 

01  ,TW3 

22.55 

050537  .... 

01.3186 

20.44 

050097  .... 

01.4662 

16.38 

050194  .... 

012188 

23.01 

050299  .... 

012983 

22.08 

050419  .... 

01.3452 

16.62 

050M9  .... 

01.1746 

21.36 

050099  .... 

01.5708 

21.78 

050195  .... 

01.5851 

28.28 

050300  .... 

012986 

17.35 

050420  .... 

01.4434 

21.82 

050541   .... 

01.5384 

27.82 

050100  .... 

01.8030 

23.83 

050196  .... 

01.3440 

17.36 

050301   .... 

01.3566 

19.83 

050421   .... 

01.4219 

22.42 

050542  .... 

01.1215 

13.71 

050101    .... 

01.3963 

22.78 

050197  .... 

01.9400 

25.14 

050302  .... 

01.3663 

23.01 

050423  .... 

00.9846 

16.65 

050543  .... 

00.9021 

21.03 

060102  .... 

01.3789 

19.71 

050199  .... 

01.3116 

18.65 

050306  .... 

01.5671 

27.33 

050424  .... 

01.7237 

21.45 

050545  .... 

00.8660 

20.90 

050103  .... 

01.6468 

19.35 

050204  .... 

01.3606 

21.05 

050307    ... 

01.4322 

18.56 

050425  .... 

01.2778 

2722 

050546  .... 

00.8558 

21.22 

050104  .... 

01.3977 

20.54 

050205  .... 

01.3899 

17.92 

050308  .... 

01.5293 

3029 

050426  .... 

01.3348 

22.74 

050547  .... 

00.9794 

22.15 

050107  .... 

01.2990 

19.86 

050207  .... 

012836 

18.15 

050;V09  .... 

01.3540 

22.97 

050427  .... 

00.8394 

22  94 

050549  .... 

01.7505 

24.00 

050108  .... 

01.4855 

22.51 

050208  .... 

012846 

23.14 

050310  .... 

012492 

19.13 

050430  .... 

01.0333 

14.73 

060550  .... 

02.3726 

21.19 

050109  .... 

02.1062 

23.09 

050211   .... 

01.3040 

26  33 

050312  .... 

oi.A-va 

21.49 

050431   .... 

01.1447 

21.80 

050561   .... 

01.3671 

22.74 

050110  .... 

012281 

17.08 

050213  .... 

01.3469 

18.97 

050313  .... 

01.1901 

20.49 

050432  .... 

01.5721 

22.46 

060552  .... 

012496 

19.17 

050111    .... 

01.3370 

18.50 

050214  .... 

01.5529 

20  85 

050315  .... 

01.3152 

20  06 

0504,13  .... 

0120W» 

13.93 

050557  .... 

01.6026 

20.11 

060112  .... 

01.4534 

22.04 

050215  .... 

01.5408 

24  70 

050317  .... 

01.2514 

22.00 

050434  .... 

01.0838 

18.98 

050559  .... 

01.3589 

23.50 

060113  .... 

01.1366 

26.39 

060217  .... 

012468 

15.90 

050320  .... 

01.3667 

27.40 

050435  .... 

01  ???7 

16.54 

050560  .... 

01.4455 

22.18 

050114  .... 

01.4076 

27  65 

050219  .... 

01.3061 

19.43 

050324  .... 

01.a\56 

2228 

050436  .... 

01.0234 

15.88 

050561   .... 

01.1567 

27.90 

050115  .... 

01.5730 

20.93 

050220  .... 

01.6373 

18.06 

050325  .... 

01.2801 

2026 

050438  .... 

01.5716 

22.52 

050564  .... 

01.2890 

26  82 

050116  .... 

01.4942 

21.77 

050222  .... 

01.5396 

19.26 

0.')03?7  .... 

01.5964 

20.30 

050440  .... 

01.3087 

17.95 

050565  .... 

012111 

19.30 

060117  .... 

01.2910 

18.00 

050224  .... 

01.5765 

20.63 

050328  .... 

01.4340 

25.87 

050441    .... 

01.8342 

25.65 

050566  .... 

00.9535 

15.29 

050118  .... 

012118 

22.47 

050225  .... 

01.3925 

19.07 

050329  .... 

01.2255 

20.16 

050443  .... 

00.9414 

11.92 

050567  .... 

01.6064 

20.07 

060121    .... 

01.4266 

18.50 

050226  .... 

01.3679 

1925 

050331   .... 

01.3796 

28.94 

050444  .... 

012679 

19.12 

050568  .... 

01.3186 

19.87 

050122  .... 

01.5397 

22.28 

050228  .... 

01.3688 

28.38 

050333  .... 

00.9543 

17.59 

050446  .... 

00.9065 

17.49 

050569  .... 

012307 

21.62 

050124  .... 

01.1945 

22.67 

050230  .... 

01.3926 

23.56 

050334  .... 

01.5594 

27.46 

050447    ... 

01.0648 

19.33 

050570  „.. 

01.7251 

24.72 

050125  .... 

01..\'«9 

23.19 

050231   .... 

01.4909 

21.30 

050335  .... 

012475 

18  97 

050448  .... 

01.1669 

21.09 

050571    .... 

01.4621 

22.91 

050126  .... 

01.3932 

22.84 

050232  .... 

01.8392 

24.76 

050336  .... 

01.3209 

18.34 

050449  .... 

01.3206 

20.39 

050573  .... 

01.6799 

2379 

050127  X.. 

01.3040 

22.13 

060233  .... 

012560 

26.78 

050337  .... 

01.3957 

24.13 

050451    .... 

00.8860 

16.91 

050575  .... 

01.2474 

2128 

050128  .... 

01.S366 

20.09 

050234  .... 

012776 

18.69 

050342  .... 

01.4356 

15.53 

0504.54   .... 

01.8386 

24.99 

050577  .... 

012369 

20.65 

050129  .... 

01.4989 

20.29 

050235  .... 

01.4845 

24.01 

050343  .... 

01.0621 

15.51 

050455  .... 

01.8514 

21.40 

050578  .... 

01.3849 

23.24 

050131   .... 

01.2653 

23.99 

050236  .... 

01.5310 

22.42 

0,VW45  .... 

01.4979 

19.74 

050456  .... 

01.3067 

22.43 

050579  .... 

013958 

24.99 

050132  .... 

01.3951 

21.23 

050238  .... 

01.5006 

23.50 

050348  .... 

01.5499 

24.59 

050457  .... 

01.9263 

27.09 

050580  .... 

01.4041 

21.12 

050133  .... 

01.3153 

19.07 

050239  .... 

01.4937 

21.81 

050349  .... 

00.9544 

14.35 

050458  .... 

00.8655 

22.37 

050581    .... 

01.4769 

23.13 

050135    ... 

01.2n^^ 

24.37 

050240  .... 

01.4862 

25.19 

050350  .... 

01.3974 

22.44 

050459  .... 

012453 

29.05 

050583  .... 

016869 

21.15 

050136  .... 

01.3889 

21.51 

050241 

01J090 

27.24 

050351   .... 

01.5032 

26.10 

050464  .... 

01.8760 

22  66 

050584  .... 

01.3054 

21.70 

050137  .... 

01.2685 

28.56 

050242  .... 

01.3945 

25.47 

050352  .... 

01.3369 

2127 

050468  .... 

01.4202 

13.23 

050585  .... 

01.3352 

25.78 

050138  .... 

01.7804 

29.95 

050243  .... 

01.5383 

21.44 

050353  .... 

01.5303 

21.82 

050469  .... 

01.1137 

17.38 

050586  .... 

01.3266 

22.31 

050139  .... 

01.3319 

28.23 

050245  .... 

01.4438 

23.48 

050355  .... 

00.9418 

16.56 

050470  .... 

01.1269 

16.91 

050587  .... 

01 .2924 

19.72 

050140  .... 

01.3389 

28.60 

050248  .... 

01.1319 

22.92 

050357  .... 

01.9564 

21.24 

050471  .... 

01.7713 

2328 

050588  .... 

01.2579 

26.65 

050144  .... 

01.5704 

21.85 

050251   .... 

01.0990 

15.38 

050359  .... 

01.0659 

18.20 

050h7S  .... 

012763 

17.98 

050589  .... 

01.3272 

23.05 

050145  .... 

013500 

24.11 

050253  .... 

00.9026 

17.17 

050360  .... 

01.4472 

2720 

050477  .... 

01.4095 

24.42 

050590  .... 

012896 

20  88 

050146  .... 

01.312Z 
00.6839 

050254  .... 
050256  .... 

01.1845 
01.7794 

18.88 
20.44 

050363  .... 
050366  .... 

02.1935 
01J048 

050478  .... 
050481   .... 

01.0136 
01.4398 

20.41 
23.28 

050591  .... 

050592  .... 

01.2187 
01.2434 

19.81 

050147  .... 

16.46 

18.50 

19.32 

050148  .... 

01.0998 

T4.81 

050257  .... 

01.0771 

15.23 

050367  .... 

012720 

24.59 

050482  .... 

00.9592 

14.95 

050593  .... 

01.4479 

24  80 

050149  .... 

01.3528 

21.03 

n.50?58  .... 

01.3430 

24.73 

050369  .... 

012920 

22.10 

060483 

01.1747 

19  39 

050594  .... 

02.0951 

22.24 

a'i0150  .... 

012998 

21.08 

050260  .... 

00.9806 

18.54 

050373  .... 

01.3093 

22.31 

050485  .... 

01.6350 

2108 

050597  .... 

01.2757 

22.04 

050152  .... 

01.3982 

24.04 

050261   .... 

01.1832 

16.58 

060376  .... 

01.3922 

23.30 

050486  .... 

01.3920 

2296 

050598  .... 

01.4694 

27.45 

050153  .... 

01.6323 

26.54 

050262  .... 

01.7839 

2423 

050377  .... 

00.8663 

13.19 

050488  .... 

01.3,^S0 

24.20 

050599  .... 

01.6475 

21.12 

050154  .... 

01.3034 

24.75 

050263  .... 

01.3142 

23.85 

050378  .... 

01.0663 

2465 

060489  .... 

ol.o^^? 

23.76 

050601   .... 

01.3037 

27  93 

050155  .... 

01.1433 

2221 

050264  .... 

01.4298 

25.01 

050379  .... 

01.1521 

16.12 

050491   .... 

01.3653 

22.42 

050603  .... 

01.4440 

20.02 

050158  .... 

01.5304 

27.04 

050267  .... 

01.5606 

23.58 

060380  .... 

01.6401 

25.01 

060492  .... 

01.1869 

19.34 

050604  .... 

01.4176 

26.67 

050159  .... 

01.3400 

18,86 

050270  .... 

01.3549 

21.83 

0503ft?  .... 

01.4205 

21.08 

050494  .... 

01.0785 

21.35 

050607  .... 

01.2392 

19.43 

050167  .... 

01.3883 

20.29 

050272  .... 

01.3900 

17.78 

050385  .... 

01.3911 

23.36 

050496  .... 

01.7895 

2722 

050608  .... 

01.1508 

1621 

050168  ... 

01.5795 

22.94 

050274  .... 

01.1350 

20.00 

060387  .... 

00.9095 

12.76 

050497  .... 

00.9428 

11.97 

050609  .... 

01.3274 

29.05 

050169  .... 

01.5333 

22.37 

050276  .... 

012436 

25.76 

060388  .... 

00.8618 

15.42 

050498  .... 

01.3050 

20.50 

050613  .... 

01.0186 

22.54 

Provider 


050615  .. 

050616  .. 

050618  .. 

050619  .. 

050622  .. 

050623  .. 

050624  .. 

050625  .. 
050630  .. 
050633  .. 

050635  ... 

050636  ... 

050637  ... 

050638  ... 
050641  ... 

050643  ... 

050644  ... 

050660  ... 

050661  ... 

050662  ... 

050663  ... 

050666  ... 

050667  ... 

050668  ... 

050671  ... 

050672  ... 

050674  ... 

050675  ... 

050676  ... 

050677  ... 

050678  ... 
050680  ... 
050682  ... 

050684  ... 

050685  ... 

050686  ... 

050688  .... 

050689  .... 

050690  .... 

050693  :... 

050694  .... 

050695  .... 

050696  .... 

050697  .... 

050698  .... 

050699  .... 

050700  .... 

050701  .... 

050702  .... 

050703  .... 

050704  .... 

050705  .... 

050706  .... 

050707  .... 

050708  .... 
060001    .... 

060003  .... 

060004  .... 

060006  .... 

060007  .... 

060008  .... 

060009  .... 

060010  .... 

060011  .... 

060012  .... 

060013  .... 

060014  .... 

060015  .... 


Case 

mix 
index 


01.4446 

01.2691 

01.2205 

01.3454 

01.2594 

01.2563 

01.2605 

01.5236 

01.2823 

01.3236 

01.3019 

01.3894 

01.1270 

00.9629 

01.1681 

00.9472 

00.9873 

01.1327 

00.9004 

00.8235 

01.1100 

00.9589 

01.0549 

01.1445 

01.1408 

00.6524 

01.1892 

01.5392 

01.0310 

01.3055 

01.1027 

01.2191 

00.9483 

012056 

01.1501 

01.3532 

012086 

01.4362 

01.3427 

012812 

01.3197 

01.2481 

02.1328 

01.1797 

01.0467 

00.8430 

01.3655 

012568 

012043 

00.6419 

012199 

02.6844 

00.9304 

00.8547 

00.8707 

01.4814 

012909 

01.0772 

01.2666 

012602 

01.0109 

01.4468 

01.5638 

012279 

01.4319 

012983 

01.7025 

01.5538 


Avg. 
hour 
wage 


21.07 
20.04 
15.89 
19.03 
21.36 
21.16 
23.39 
22.82 
23.63 
20.93 
27.91 
21.83 
21.41 
24.33 
12.66 

21.63 

17.84 
20.98 
20.81 
23.34 
23.63 
23.59 
25.26 
19.59 
26.59 
13.30 
12.91 
29.76 
24.06 
22.47 
13.47 
22.36 
24.19 
27.79 
25.13 
26.91 
27.92 
28.69 
21.34 
25.38 
26.16 

23"39 


16.98 
17.31 
17.37 
14.82 
12.50 
13.26 
18.59 
18.49 
20.96 
14.65 
16.63 
20.85 
17.85 


Provider 


060016 
060018 
060020 
060022 
060023 
060024 
060026 
060027 
060028 
060029 
060030 
060031 
060032 
060033 
060034 
060036 

060037  , 

060038  . 

060041  . 

060042  . 

060043  . 

060044  . 

060046  . 

060047  . 

060049  . 

060050  . 

060052  . 

060053  . 

060054  . 

060056  . 

060057  . 

060058  . 
060060  . 

060062  . 

060063  . 

060064  . 

060065  . 

060066  . 
060068  . 

060070  ., 

060071  ., 

060072  .. 

060073  .. 

060075  .. 

060076  .. 
060085  .. 

060087  .. 

060088  .. 
060090  .. 
060096  .. 
060100  .. 

060103  .. 

060104  .. 

070001  .. 

070002  .. 

070003  .. 

070004  .. 

070005  .. 

070006  .. 

070007  .. 

070008  ... 

070009  .. 

070010  ... 

070011  ... 

070012  ... 

070013  ;.. 

070015  ... 

070016  ... 


Case 

mix 
index 


01.1675 

01.2497 

01.5142 

01.6484 

01.4622 

01.6640 

01.4335 

01.4674 

01.4158 

00.9748 

01.3480 

01.5082 

01.4296 

01.0703 

01.4752 

01.1796 

01.0028 

01.0135 

00.9717 

00.9336 

01.0267 

012595 

01.0830 

00.9097 

01.0418 

012021 

01.1062 

00.9926 

01.2663 

00.9409 

00.8469 

00.9388 

01.0555 

00.9858 

01.1506 

01.4264 

01.3955 

00.9326 

012181 

01.0160 

012362 

00.9051 

01.0079 

012514 

01.4150 

00.9715 

01.6122 

01.0287 

00.9595 

01.0133 

01.3701 

012616 

01.3367 

01.7512 

01.8075 

01.1472 

01.1580 

01.3270 

01.3116 

01.3828 

012456 

012617 

01.4539 

012100 

01.1714 

01.3347 

01.3016 

01.2499 


Avg. 
hour 
wage 


10.83 

14.35 

14.61 

17.08 

16.23 

22.87 

18.36 

18.10 

18.91 

13.15 

16.98 

16.61 

19.33 

11.58 

17.73 

13.52 

12.14 

11.55 

12.34 

13.29 

1083 

14.53 

14.51 

12.30 

16.46 

12.70 

12.20 

12.72 

14.73 

12.78 

20.55 

10.75 

11.16 

11.79 

10.58 

18.46 

18.91 

11.17 

14.20 

15.33 

14.78 

15'52 

16.15 

14.58 

08.89 

18.10 

13.60 

11.72 

18.00 

20.82 

18.94 

18.78 

22  43 

23.72 

21.97 

21.82 

23.96 

25.81 

22.86 

20.66 

21.54 

21.55 

21.19 

22  67 

22.91 

22.72 

23.06 


Provider 


070017 

070018 

070019 

070020 

070021 

070022 

070023 

070024 

070025 

070026 

070027 

070028 

070029 

070030 

070031 

070033 

070034 

070035 

070036 

080001 

080002 

080003 

080004 

080005  , 

080006  . 

080007  . 

090001  , 

090002  . 

090003  . 

090004  . 

090005  . 

090006  . 

090007  . 

090008  . 

090010  . 

090011  . 

100001  . 

100002  . 

100004  . 

100005  . 

100006  . 

100007  . 

100008  . 

100009  . 

100010  ., 
100012  ., 

100014  ., 

100015  .. 

100017  .. 

100018  .. 

100019  .. 

100020  .. 

100022  .. 

100023  .. 

100024  .. 

100025  .. 

100026  .. 

100027  .. 

100028  .. 

100029  .. 

100030  .. 
100032  .. 

100034  .. 

100035  .. 

100038  .. 

100039  .. 

100040  .. 
100042  .. 


Case 

mix 
index 


01.3674 

01.3498 

01.2567 

01.4074 

01.1805 

01.6437 

012106 

01.3163 

01.6942 

01.1741 

01.2085 

01.4692 

01.2270 

01.2073 

01.2867 

01 2692 

01.3310 

01.3544 

01.2987 

01.6109 

01.2228 

01.3183 

01.3342 

01.3846 

01.2297 

01.2438 

01.4395 

01.1472 

01.3310 

01.5533 

012755 

01.3501 

01.3341 

01.5342 

00.971 1 

01.9533 

01.4715 

01.4467 

01.0434 

01.1603 

01.5877 

01.8613 

01.6759 

01.5780 

01.3896 

01.5379 

01.2838 

012993 

01.6635 

01.3505 

01.4542 

01.3562 

01.6958 

01.3278 

01.3790 

01.5776 

01.4999 

00.8554 

012739 

01.4444 

01.2716 

01.8861 

01.6934 

01.5604 

01.6547 

01.7027 

01.6908 

01.2008 


Avg. 
hour 
wage 


22.45 

25.96 

21.49 

22.22 

22.73 

22.82 

20.41 

20.12 

22.92 

22.90 

22.98 

21.94 

19.29 

22.70 

18.49 

22.64 

23.40 

21.55 

25.17 

20.42 

15.45 

18.22 

16.62 

15.58 

14.99 

15.70 

18.92 

16.35 

22.14 

2228 

25.99 

19.60 

19.75 

23.18 

24.67 

23.85 

16.11 

17.78 

11.37 

17.02 

17.22 

17.80 

18.69 

19.14 

18.78 

17.53 

16.40 

17.02 

15.75 

17.76 

17.17 

17.23 

21.32 

14.40 

19.06 

14.76 

13.26 

11.90 

15.02 

18.08 

16.73 

16.48 

1725 

15.92 

18.93 

20.12 

16.07 

20.82 


Provider 


100043 
100044 
100045 
100046 
100047 
100048 
100049 
100050 
100051 
100052 
100053 
100054 

100055  , 

100056  , 

100057  . 

100059  . 

100060  . 

100061  . 

100062  . 

100063  . 

100067  . 

100068  . 

100069  . 

100070  . 

100071  . 

100072  . 

100073  . 

100074  . 

100075  . 

100076  . 

100077  . 

100078  . 

100079  . 

100080  . 

100081  . 

100082  . 

100083  . 

100084  . 

100085  . 

100086  ., 

100087  ., 

100088  .. 

100089  .. 

100090  .. 

100092  .. 

100093  .. 

100098  .. 

100099  .. 

100100  .. 

100102  .. 

100103  .. 

100105  .. 

100106  .. 

100107  .. 

100108  .. 

looipg  .. 

100110  .. 

100112  .. 

100113  .. 

100114  .. 

100117  ... 

100118  ... 

100121  .., 

100122  ... 

100124  ... 

100125  ... 

100126  ... 

100127  ... 


Case 

mix 
index 


01.4152 

01.4413 

01.4554 

01.3482 

01.7883 

00.9927 

01.2748 

01.1771 

01.2647 

01.4138 

01.3034 

01.3318 

01.3834 

01.4688 

01.3219 

01.6344 

01.6863 

01.5765 

01.7336 

01.2711 

01.4248 

01.4430 

01.3356 

01.4113 

01.2555 

012262 

01.7760 

01.2348 

01.6621 

01.4766 

01.3315 

01.1794 

01.1962 

01.5553 

01.1435 

01.5118 

01.2875 

01.4891 

01.3179 

01.4018 

01.7514 

01.6046 

01.2412 

01.3504 

01.5232 

01.4666 

012607 

012480 

01.4521 

01.0643 

01.0168 

01.4016 

01.0273 

012655 

01.0529 

01.3352 

01.4365 

00.9797 

02.0746 

01.4922 

012930 

01.1775 

012293 

01.3603 

01.3583 

01.1502 

01.4582 

01.6127 


Avg. 
hour 
wage 


1925 
17.72 
14.39 
16.46 
17.88 
11.41 
16.51 
14.96 
15.10 
14.18 
17.73 
16.83 
15.81 
21.01 
15.19 
16.57 
17.02 
20.45 
15.56 
14.64 
15.63 
15.32 
15.97 
16.41 
14.91 
-14.14 
18.60 
17.34 
16.96 
18.32 
15.89 
1623 
14.43 
17.32 
11.05 
16.80 
1526 
15.78 
18.81 
20.75 
19.08 
16.52 
15.39 
15.49 
15.54 
13.19 
16.57 
14.53 
16.89 
15.90 
15.39 
16.60 
13.60 
18.74 
15.10 
14.91 
16.61 
10.90 
15.79 
17.48 
16.44 
15.44 
13.62 
14.84 
16.70 
17.51 
18.35 
1726 


Provider 


100128 
100129 
100130 
100131 
100132 
100135 
100137 
100138 
100139 
100140 
100142 
100143 
100144 
100145 
100146 
100147 
100150 
100151 
100154 
100156 
100157  , 

100159  . 

100160  . 

100161  . 

100162  . 

100165  . 

100166  . 

100167  . 

100168  . 

100169  . 

100170  . 

100172  . 

100173  . 

100174  . 

100175  . 

100176  . 

100177  . 

100179  . 

100180  . 

100181  . 
100183  . 

100186  . 

100187  . 
100189  . 
100191  . 
100196  . 

100199  ., 

100200  .. 

100203  .. 

100204  .. 

100206  .. 

100207  .. 

100208  .. 

100209  .. 

100210  .. 

100211  .. 

100212  .. 

100213  .. 
100217  .. 

100220  .. 

100221  .. 

100222  .. 

100223  .. 

100224  .. 

100225  .. 

100226  .. 

100227  ... 

100228  ... 


Case 

mix 
index 


02.1689 

01.3602 

01.1726 

01.3011 

01.4788 

01.5000 

01.2387 

00.9841 

01 .0428 

01.1929 

01.1733 

02.0565 

01.3439 

01.3697 

01  1?^2 

01.U"04 

01.3132 

01.8136 

01.6023 

01.1534 

01.5938 

01.0448 

01.2094 

01.4469 

01.4028 

012106 

01.4555 

01.3508 

01.3308 

01.8235 

01 .4798 

01.3794 

01.6383 

01.4204 

00.9514 

01.9236 

01.3233 

01.6528 

01.4301 

01.6762 

01.3690 

01 .3876 

01.3602 

012857 

01.3367 

01.5217 

012090 

01.3809 

01.1543 

01.5526 

01.3807 

01.3841 

01.7382 

01.5364 

01.7008 

01.2772 

01.6223 

M.6396 

01.1845 

01.8048 

01.4532 

012511 

01.4441 

01.4403 

01.3935 

01.3666 

00.9534 

01.2295 


Avg. 
hour 
wage 


18.89 
17.02 
17.79 
18.69 
14.76 
14  95 
15.05 
1025 
16.00 
1626 
15.12 

12.10 

13.57 

15.35 

12.08 

15.58 

17.59 

16.55 

17.85 

17.06 

15.59 

16.10 

1823 

16.66 

16.85 

18.62 

2022 

17.37 

17.12 

15.72 

13.20 

15.42 

18.07 

1525 

22  43 

16.58 

17.36 

17.00 

15.78 

17.97 

15.09 

20.52 

20.80 

17.44 

15.84 

18.69 

21.17 

18.05 

16.81 

21.64 

19.04 

18.61 

19.87 

15.97 

17.32 

16.73 

17.36 

1825 

17.82 

17.82 

17.00 

16.55 

18.78 

19.07 

17.08 

17.48 

18.55 
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Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Provider 

mix 

hoof 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hoof 

Provider 

mix 

hoor 

index 

wage 

ifXtex 

wage 

ifxjex 

wage 

irxJex 

wage 

index 

wage 

100229  .... 

01.3901 

16.30 

110029  .... 

01.3254 

16.69 

110114  .... 

01.0580 

14.00 

120001  .... 

01.7391 

22.04 

140008  .... 

01.4359 

19.25 

100230  .... 

01.3248 

18.30 

110030  .... 

01.2625 

16.96 

110115  .... 

01.6496 

17,83 

120002  .... 

01.2222 

15.87 

140010  .... 

01.3097 

18.77 

100231  .... 

01.7130 

17.42 

110031  .... 

015891 

20.89 

110117  .... 

00.9252 

11.64 

120003  .... 

00.9710 

20.59 

140011  .... 

01.1181 

12.97 

100232  .... 

01.2677 

16.44 

110032  .... 

01.1310 

13.22 

110118  .... 

01.0457 

1O01 

120004  .... 

01.2989 

18.29 

140012  .... 

01.2090 

15.31 

100234  .... 

01.3614 

17.94 

110033  .... 

01.4208 

18.34 

110120  .... 

01.0429 

10.51 

120005  .... 

01.2810 

17.03 

140013  .... 

01.5980 

14.68 

100235  ... 

01.3840 

15.58 

110034  .... 

01.4850 

15.64 

110121  .... 

01.1443 

11.37 

120006  .... 

01.1593 

21.83 

140014  .... 

01.0954 

15.12 

100236  .... 

01.4900 

15.80 

110035  .... 

01.3122 

17.12 

110122  .... 

01.2835 

14.70 

120007  .... 

01.6419 

20.22 

140015  .... 

01.2270 

12.74 

100237  .... 

02.1488 

22.04 

110038  .... 

01.6987 

21.09 

110124  .... 

01.0984 

14.20 

120009  .... 

00.9961 

18.32 

140016  .... 

00.9807 

10.62 

100238  .... 

01.3722 

17.27 

110037  .... 

01.0639 

09.10 

110125  .... 

01.1837 

14.60 

120010  .... 

01.7249 

20.04 

140018  .... 

01.4002 

1767 

100239  .... 

01.4978 

17.74 

110038  .... 

01.3929 

13.02 

110127  .... 

00.9029 

09.56 

120011  .... 

01.2501 

26.59 

140019  .... 

00.9330 

11.96 

100240  .... 

00.8035 

14.20 

110039  .... 

01.3486 

16.87 

110128  .... 

01.1452 

15.46 

120012  .... 

00.8968 

16.54 

140024  .... 

01.0131 

12.34 

100241  .... 

00.9441 

11.33 

110040  .... 

01.0519 

12.16 

110129  .... 

01.5352 

12.01 

120014  .... 

01.2149 

19.14 

140025  .... 

01.1016 

15.27 

100242  .... 

01.3146 

14.92 

110041  .... 

01.1457 

14.35 

110130  .... 

01.0852 

09.68 

120015  .... 

00.8178 

19.23 

140026  .... 

01.1248 

13.43 

100243  .. 

01.4250 

16.65 

110042  .... 

Ol.OfvSS 

13.66 

110132  .... 

01.1520 

1220 

120016  .... 

00.9973 

18.55 

140027  .... 

01.2020 

14.63 

100244  .. 

01.3618 

16.40 

110043  .... 

01.5773 

13.73 

110134  .... 

00.8595 

10.02 

120018  .... 

00.9138 

17.94 

140029  .... 

01.3188 

16.19 

100246  .... 

01.3454 

19.50 

110044  .... 

01.1391 

12.22 

110135  .... 

01.1043 

13.78 

120019  .... 

01.2339 

17.90 

140030  .... 

01.5404 

19.79 

100248  .... 

01.6667 

17.89 

110045  .... 

01.1241 

19.62 

110136  .... 

01.1588 

13.15 

120021  .... 

00.8779 

19.14 

140031  .... 

01.0291 

11.46 

100249  .... 

01.2751 

18.23 

110046  .... 

01.2134 

14.30 

110140  .... 

00.8302 

13.51 

120022  .... 

01.6633 

20.55 

140032  .... 

01.2865 

1420 

100252  .... 

01.1996 

17.43 

110048  .... 

01.1013 

13.14 

110141  .... 

00.8972 

09.72 

120024  .... 

01.0150 

15.72 

140033  .... 

01.2494 

17.22 

100253  .... 

01.3614 

16.33 

110049  .... 

01.0591 

14.55 

110142  .... 

01.0137 

10.29 

120026  .... 

01.2954 

20.12 

140034  .... 

01.1750 

14.60 

100254  .... 

01.6057 

17.14 

110050  .... 

01.0847 

11.33 

110143  .... 

01.2846 

17.24 

120027  .... 

01.3545 

19.59 

140035  .... 

01.1514 

09.85 

100255  .... 

01.3267 

20.57 

110051  .... 

00.9783 

15.64 

110144  .... 

01.1668 

12.74 

130001  .... 

01.0107 

13.17 

140036  .... 

01.1215 

1422 

100256  .... 

01.8444 

18.38 

110062  .... 

00.9264 

14.74 

110146  .... 

00.9328 

11.89 

130002  .... 

01.3774 

14.35 

140037  .... 

01.0236 

11.74 

100258  .... 

01.7091 

20.22 

110064  .... 

01.2700 

15.38 

110149  .... 

01.0750 

11.01 

130003  .... 

012226 

16.62 

140038  .... 

01.1485 

13.82 

100259  .... 

01.4444 

16.66 

110056  .... 

00.8911 

12.63 

110150  .... 

01.2960 

14.47 

130005  .... 

01.3631 

16.13 

140039  ..- 

01.0245 

11.51 

100260  .... 

01.3833 

17.08 

110069  .... 

01.3090 

12.94 

110152  .... 

01.1662 

11.82 

130006  .... 

01.7653 

16.81 

140040  .... 

01.2453 

13.79 

100262  .... 

01.3941 

18.96 

110061  .... 

01.0249 

09.64 

110153  .... 

00.9816 

15.92 

130007  .... 

01.5368 

16.33 

140041  .... 

01.1555 

14.31 

100263  .... 

01.3547 

17.78 

110062  .... 

00.9617 

10.81 

110154  .... 

00.9816 

11.86 

130008  .... 

00.9304 

12.71 

140042  .... 

01.1036 

12.72 

100264  .... 
ld)265  ... 

01.3743 

15.50 

110063  .... 

01.0882 

11.47 

110155  .... 

01.0525 

12.55 

130009  .... 

00.9629 

13.18 

140043  .... 

01.2452 

15.68 

01.3079 

17.19 

110064  .... 

01.2610 

15.82 

110156  .... 

00.9647 

11.50 

130010  .... 

00.9419 

15.53 

140045  .... 

01.0059 

12.10 

100266  ... 

01.3021 

15.42 

110065  .... 

00.9751 

11.47 

110157  .... 

01.1009 

15.28 

130011  .... 

01.3533 

13.99 

140046  .... 

01.2829 

14.33 

100267  .... 

01.3063 

18.95 

110066  .... 

01.3019 

15.59 

110161  .... 

01.2406 

18.47 

130012  .... 

00.9944 

16.65 

1"40047  .... 

01.2223 

11.40 

100268  .... 

01.2433 

21.55 

110069  .... 

01.1801 

14.92 

110162  .... 

00.8663 

130013  .... 

01.2643 

15.99 

140048  .... 

01.3062 

20.15 

100269  .... 

01.3512 

21.42 

110070  .... 

00.9980 

11.76 

110163  .... 

01.4225 

lasd 

130014  .... 

01.3488 

16.35 

140049  .... 

01.3569 

17.97 

100270  .... 

00.8838 

12.30 

110071  .... 

01.0242 

09.41 

110164  .... 

01.3716 

17.39 

130015  .... 

00.8742 

11.45 

140051  .... 

01.3482 

18.90 

100271  .... 

01.6050 

16.88 

110072  .... 

01.0023 

12.37 

110165  .... 

01.2885 

15.93 

130016  .... 

00.8542 

15.89 

140052  .... 

01.2810 

14.67 

100273  .... 

01.0658 

16.70 

110073  .... 

01.2810 

12.22 

110166  .... 

01.4933 

15.76 

130017  .... 

01.0252 

12.65 

140053  .... 

01.7729 

16.02 

100275  .... 

01.3386 

20.17 

110074  .... 

01.4423 

16.63 

110168  .... 

01.6691 

17.53 

130018  .... 

01.5822 

19.65 

140054  .... 

01.3051 

22.11 

100276  .... 

01.3219 

20.62 

110075  .... 

01.1310 

13.64 

110169  .... 

00.7618 

17.87 

130019  .... 

01.1747 

14.07 

140055  .... 

00.9338 

11.82 

100277  .... 

01.0833 

12.90 

110076  .... 

01.3234 

17.00 

110171  .... 

01.3476 

19.39 

130021  ..„ 

00.9281 

1063 

140058  .... 

01.1583 

1434 

100278  .... 

00.8698 

16.01 

110078  .... 

01.5676 

21.62 

110172  .... 

01.2397 

25.10 

130022  .... 

01.1197 

15.42 

140059  .... 

01.0725 

11.39 

100279  .... 

01.4270 

21.86 

110079  .... 

01  .,3888 

19.60 

110174  .... 

01.0088 

12.79 

130024  .... 

01.1015 

14.66 

140061  .... 

01.1007 

15.08 

100280  .... 

01.4172 

110080  .... 

01.1829 

14.65 

110176  .... 

01.1887 

18.24 

13002S  .... 

01.1046 

15.36 

140062  .... 

01.2341 

20.99 

100281  .... 

01.2160 

110082  .... 

02.0224 

23.13 

110177  .... 

01.3894 

18.41 

130028  .... 

01.1117 

16.17 

140063  .... 

01.3445 

19.00 

110001  .... 

01.2551 

15.81 

110083  .... 

01.84^1 

20.82 

110178  .... 

01.4829 

17.06 

130027  .._ 

00.8922 

16.13 

140064 

01.1811 

15.11 

110002  .... 

01.2498 

14.41 

110086  .... 

01.0560 

14.40 

110179  .... 

01.1702 

19.22 

130028  .... 

01.1847 

15.29 

140065  '.Z 

01.4134 

21 '65 

110003  .... 

01.3337 

12.00 

110087  .... 

01.2666 

17.61 

110181  .... 

01.0288 

08.36 

130029  .... 

01.0231 

14.26 

140066  .... 

01.1794 

13.05 

110004  .... 

01.2191 

15.29 

110088  .... 

00.8786 

12.27 

110183  .... 

01.2913 

18.26 

130030  .... 

01.0340 

12.46 

140067  .... 

01.7228 

16.34 

110005  .... 

01.1700 

1556 

110089  .... 

01.2055 

14.65 

110184  .... 

01.0926 

18.57 

laoaii  .... 

01.0143 

11.69 

140068  .... 

01.4052 

15.66 

110006  .... 

01.2843 

16.38 

110091  .... 

01.3772 

19.15 

110186  .... 

01.1298 

12.31 

130034  .... 

01.0457 

14.13 

140069  .... 

01.0744 

13.61 

110007  .... 

01.4503 

15.97 

110092  .... 

01.0709 

11.21 

110186  .... 

01.3356 

15.53 

130035  .... 

01.0182 

13.66 

140070  .... 

01. ,3038 

14.49 

110008  .... 

01.1066 

14.16 

110093  .... 

00.9715 

08.54 

110187  .... 

01.1761 

16.81 

130036  .... 

01.2487 

08.62 

140074  .... 

01.0194 

1420 

110009  .... 

01.0204 

14.23 

110094  .... 

01.0205 

11.02 

110188  .... 

01.4360 

17.33 

130037  .... 

01.1166 

14.67 

140076  .... 

01.4119 

17.78 

110010  .... 

02.0046 

20.95 

110096  .... 

01.2506 

13.02 

110189  .... 

01.0934 

19.00 

130043  .... 

01.0399 

13.65 

140077  .... 

01i>636 

13.35 

110011  .... 

01.1827 

14.97 

110096  .... 

01.0978 

12.76 

110190  .... 

01.0854 

12.93 

130044  .... 

00.9745 

12.73 

140079  .... 

01.2696 

21.34 

110013  .... 

01.1083 

13.50 

110097  .... 

01.1016 

16.29 

110191  .... 

01.2392 

17.33 

130046  .... 

00.9056 

11.43 

140080  .... 

01.7887 

1720 

110014  .... 

01.1894 

11.75 

110098  .... 

01.0361 

13.41 

110192  .... 

01.3442 

19.58 

130048  .... 

01.1050 

10.87 

140081  .... 

01.1079 

10.92 

110015  .... 

01.1.%V) 

15.78 

110100  .... 

01.0988 

11.22 

110193  .... 

01.1408 

16.99 

130049  .... 

01.2245 

15.55 

140082  .... 

01.4045 

19.71 

110016  .... 

01.2952 

13A4 

110101  .... 

01.0715 

09.49 

110194  .... 

00.9760 

12.31 

130054  .... 

00.9113 

14.10 

140083  .... 

01.2841 

15.35 

110017  .... 

00.9323 

10.40 

110103  .... 

00.9611 

08.82 

110195  .... 

01.2032 

10.66 

130066  .... 

00.9454 

11.94 

140084  .... 

01.2110 

17.72 

110018  .... 

01.1766 

15.88 

110104  .... 

01.1479 

12.86 

110198  .... 

01.3701 

21.77 

130058  .... 

00.9163 

11.59 

140086  .... 

oi.ioai 

11.72 

110020  .... 

01.1997 

16.55 

110105  .... 

01.1353 

13.47 

110200  .... 

01.9906 

14.43 

130060  .... 

01.1885 

140087  .... 

01.4133 

16.09 

110023  .... 

01.2550 

17.17 

110107  .... 

01.6433 

17.26 

110201  .... 

01.4001 

14.99 

140001  .... 

01.265? 

ii'ei 

140088  .... 

01.5044 

21.90 

110024  .... 

01.3830 

15.58 

110108  .... 

01.0233 

10.19 

110203  .... 

00.9939 

15.78 

140002  .... 

01.2491 

16.22 

140089  .... 

01.2464 

13.84 

110025  .... 

01.3117 

15.02 

110109  .... 

01.1199 

11.30 

110204  .... 

00.8075 

13.88 

140003  .... 

01.0438 

13.21 

140090  .... 

01.4523 

26.53 

110026  .... 

01.1566 

12.82 

110111  .... 

01.1285 

12.71 

110206  .... 

01.0542 

11.10 

140004  .... 

00.9859 

1364 

140091  .... 

01.6824 

15.96 

110027  .... 

01.rtVS5 

15.43 

110112  .... 

00.9922 

15.95 

110207  .... 

01.1390 

140006  .... 

00.9652 

09.64 

140093  .... 

01.1922 

14.60 

110028  .. 

01.6334 

15.10 

110113  .... 

01.0259 

13.67 

110208  .... 

00.9490 

12'61 

140007  ..„ 

01.4615 

19.18 

140094  .... 

01.3158 

15.80 
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Provider 


140095  ... 

140097  ... 

140098  ... 

140100  ... 

140101  ... 

140102  ... 

140103  ... 
140105  ... 

140107  ... 

140108  ... 

140109  ... 

140110  ... 

140112  ... 

140113  ... 

140114  ... 

140115  ... 

140116  ... 

140117  ... 

140118  ... 

140119  ... 

140120  ... 

140121  ... 

140122  .... 

140123  .... 

140124  .... 

140125  .... 

140127  .... 

140128  .... 

140129  .... 

140130  .... 

140132  .... 

140133  .... 
140135  .... 

140137  .... 

140138  .... 

140139  .... 

140140  .... 

140141  .... 

140143  .... 

140144  .... 

140145  .... 

140146  .... 

140147  .... 

140148  .... 

140150  .... 

140151  .... 

140152  .... 
140156  .... 

140158  .... 

140159  .... 

140160  .... 

140161  .... 

140162  .... 

140164  .... 

140165  .... 

140166  .... 

140167  .... 

140168  .... 

140170  .... 

140171  .... 

140172  .... 

140173  .... 

140174  .... 

140176  .... 

140177  .... 

140179  .... 

140180  .... 

140181  .... 


Case 

mix 
ifxtex 


01.2211 

00.9794 

01.2721 

01.4498 

01.1882 

01.0163 

01.3476 

01.3373 

01.1306 

01.3348 

01.0492 

01.2880 

01.0816 

01.4290 

01.2761 

01.1712 

01.2900 

01.2999 

01.6004 

01.6661 

01.4141 

01.5539 

01.4768 

01.2294 

01.1358 

012390 

01.2956 

01.0433 

01.0693 

01.1602 

01.5272 

01.3502 

012358 

01.0291 

01.0241 

01.0516 

01.1237 

00.9810 

01.0728 

00.9953 

01.1475 

00.9720 

01.1895 

01.6515 

01.4651 

01.1004 

01.0787 

01.1690 

01.4060 

012401 

01.1835 

01.1023 

01.6816 

012770 

01.0512 

012083 

01.1178 

01.1806 

01.0176 

00.9245 

01.4928 

01.0401 

01.4898 

01.2854 

01.5125 

012492 

01.5100 

01.2782  I 


Avg. 
hour 
wage 


17.48 

13.23 

18.87 

18.43 

16.70 

13.47 

1526 

18.62 

11.58 

19.18 

11.80 

12.82 

12.81 

16.37 

17.35 

16.67 

17.61 

18.69 

20.68 

20.07 

13.85 

08.74 

20.02 

15.10 

19.42 

13.29 

15.35 

15.50 

12.58 

1925 

17.61 

1924 

14.27 

12.24 

11.15 

12.47 

11.90 

12.26 

14.63 

13.14 

14.17 

1422 

12.55 

16.06 

20.76 

15.02 

21.93 

15.83 

19.65 

12.04 

14.34 

15.66 

15.64 

13.78 

12.51' 

14.64 

12.82 

14.17 

10.98 

12.22 

18.33 

13.57 

16.75 

18.62 

15.14 

18.13 

19.11 

17.32 


Provider 


140182 
140184 
140185 
140186 
140187 
140188 
140189 
140190 
140191 
140192 
140193 
140197  , 

140199  . 

140200  . 

140202  . 

140203  . 

140205  . 

140206  . 

140207  . 

140208  . 

140209  . 

140210  . 

140211  . 
14(212  . 
140213  . 
140215  . 

140217  . 

140218  . 
140220  . 

140223  . 

140224  . 

140228  . 

140229  . 

140230  ., 

140231  .. 

140233  .. 

140234  .. 
140236  .. 

140239  .. 

140240  .. 
140242  .. 

140245  .. 

140246  .. 

140250  .. 

140251  .. 

140252  .. 

140253  .. 
140258  .. 
140271  .. 

140275  .. 

140276  .. 

140280  .. 

140281  .. 

140285  .. 

140286  .., 

140288  ... 

140289  ... 

140290  ... 

140291  ... 

140292  ... 
140294  ... 
140297  ... 
140299  ... 

150001  ... 

150002  ... 

150003  ... 

150004  ... 

150005  ... 


Case 

mix 
Index 


Avg. 
hour 
wage 


012646 

01.1702 

01.4019 

01.1921 

01.4101 

00.9952 

01.1432 

01.1571 

01.4016 

01.0745 

01.0180 

01.3042 

01.0372 

01.4005 

01.2643 

01.2244 

00.8422 

01.0654 

01.3948 

01.4898 

01.6445 

01.0433 

01.1982 

01.1656 

01.2009 

01.1446 

012374 

00.9567 

01.1752 

01.5029 

01.3267 

01.6053 

00.9303 

00.9506 

01.5410 

01.7208 

012047 

01.0041 

01.5754 

01.4164 

01.5346 

01.0564 

01.0439 

01.2052 

01.3108 

01.3458 

01.3767 

01.3969 

00.9808 

012724 

02.0686 

012391 

01.5966 

01J015 

01.1246 

01.6329 

012651 

01.3067 

01.3069 

01.1650 

01.1308 

01.2286 

00.8525 

01.0566 

01.3662 

01.6898 

01.4962 

01.1848 


18.80 

12.95 

14.80 

17.96 

14.44 

10.46 

14.82 

12.46 

22.19 

16.18 

12.88 

18.59 

13.34 

20.01 

18.76 

15.95 

1122 

17.10 

18.78 

22.91 

14.99 

1129 

17.90 

20.42 

19.50 

10.48 

19.16 

13.96 

13.57 

22.80 

19.20 

16.14 

09.86 

13.17 

19.84 

14.89 

14.44 

12.56 

16.58 

20.64 

19.78 

12.26 

11.22 

19.71 

16.26 

20.39 

24.54 

19.92 

12.27 

14.62 

18.92 

15.41 

19.47 

14.03 

15.68 

20.42 

14.49 

19.27 

20.16 

19.76 

14.61 

20.74 

22.50 

15.39 

16.67 

15.65 

18.06 

17.30 


Provider 


150006 
150007 
150008 
150009 
150010 
150011 
150012 
150013 
150014 
150015 
150017 
150018 
150019 
150020 
150021 
150022 
150023 
150024 
150025 

150026  , 

150027  . 

150029  . 

150030  . 

150031  . 

150032  . 

150033  . 

150034  . 

150035  . 

150036  . 

150037  . 

150038  . 

150039  . 

150042  . 

150043  . 

150044  . 

150045  . 

150046  . 

150047  . 

150048  . 

150049  .. 

150050  ., 

150051  ., 

150052  .. 

150053  .. 

150054  .. 

150056  .. 

150057  .. 

150058  .. 

150059  .. 

150060  .. 

150061  .. 

150062  .. 

150063  .. 

150064  .. 

150065  .. 

150066  .. 

150067  „ 

150069  .. 

150070  ... 

150071  .., 

150072  ... 

150073  ... 

150074  ... 

150075  ... 

150076  ... 

150077  ... 

150078  ... 

150079  ... 


Case 

mix 
index 


012471 

012317 

01.3191 

01.2891 

01.1613 

012230 

01.6245 

01.1935 

01.3786 

01.2586 

01.7796 

01.3134 

01.0796 

01.0947 

01.6030 

01.1271 

01.4118 

012106 

01.5388 

01.1923 

01.0126 

01.2511 

01.0812 

01.0957 

01.7588 

01.5943 

01.2863 

01.4080 

01.0229 

01.1956 

01.1995 

00.9143 

01.1893 

01.0846 

01.2714 

01.1633 

01.5484 

01.6831 

01.1715 

01.1211 

01.1464 

01.3409 

0V.0936 

01.0023 

01.0899 

01.7050 

02.3820 

01.6361 

01.1919 

01.1308 

01.1952 

01.0335 

01.0813 

01.0620 

01.0845 

01.0441 

01.0953 

01.2292 

01.0214 

01.1226 

012197 

00.9898 

01.5553 

01.1997 

01.0762 

012331 

01.1045 

01.1034 


Avg. 
hour 
wage 


14.67 

16.00 

17.15 

16.47 

16.91 

16.35 

17.37 

12.66 

17.11 

15.48 

16.19 

15.81 

14.92 

11.59 

16.43 

17.24 

15.56 

14.95 

1621 

16.04 

14.08 

17.48 

15.16 

14.78 

17.72 

18.01 

17.20 

17.05 

16.08 

17.77 

15.85 

13.42 

14.72 

15.00 

15.75 

15.40 

16.63 

17.65 

15.11 

12.76 

13.85 

15.58 

10.31 

16.74 

12.38 

19.00 

13.49 

18.17 

17.50 

15.24 

12.43 

12.77 

13.91 

15.32 

15.64 

12.68 

13.31 

14.39 

13.03 

12.39 

14.26 

16.29 

19.36 

12.67 

15.74 

14.59 

15.23 

12.83 


Provider 


150082 
150084 
150085 
150086 
150088 
150089 
150090 
150091 
150092 
150094 

150095  , 

150096  , 

150097  , 

150098  . 

150099  . 

150100  . 

150101  . 

150102  . 

150103  . 

150104  . 

150105  . 

150106  . 

150109  . 

150110  . 

150111  . 

150112  . 

150113  . 

150114  . 

150115  . 

150122  . 

150123  . 

150124  . 

150125  ., 

150126  ., 

150127  ., 

150128  .. 

150129  .. 

150130  .. 

150132  .. 

150133  .. 

150134  .. 

150136  .. 

150137  .. 
150897  .. 

160001  .. 

160002  .. 

160003  .. 
160005  .. 

160007  .. 

160008  .. 

160009  .. 

160012  .. 

160013  .. 

160014  .., 
160016  ... 
160018  ... 

160020  ... 

160021  ... 

160023  ... 

160024  ... 

160025  ... 

160026  ... 

160027  ... 

160028  ... 

160029  ... 

160030  ... 

160031  ... 

160032  ... 


Case 

mix 
index 


01.4663 

01.8366 

00.9551 

012684 

01.1618 

01.3856 

01.2972 

01.0796 

01.0338 

01.0086 

01.0817 

01.0511 

01.0928 

01.1526 

01.2561 

01.7072 

01.1155 

01.0577 

01.0226- 

01.0812 

01.1628 

01.0463 

01.3691 

00.9296 

01.0950 

012111 

01.1478 

00.9924 

01.3247 

01.1148 

01.0958 

01.1234 

01.3773 

01.5079 

012053 

012212 

012144 

01.1198 

01.3672 

01.1774 

01.1496 

00.8373 

02.8509 

04.9451 

01.1864 

01.1621 

01.0524 

01.0831 

00.9597 

01.1460 

012384 

01.1231 

012444 

00.9484 

012702 

00.8938 

01.0997 

01.0801 

01.0701 

01.5224 

01.8445 

01.1258 

01.1424 

012118 

01.5235 

01.3238 

01.1537 

01.1884 


Avg. 
hour 
wage 


16.73 

20.84 

1027 

14.97 

16.44 

17.35 

18.44 

14.68 

13.77 

15.63 

13.62 

17.17 

15.62 

11.43 

15.68 

17.00 

13.32 

13.18 

13.14 

13.64 

15.14 

17.80 

14.70 

13.42 

12.33 

16.18 

15.45 

12.31 

13.92 

17.31 

12.57 

14.04 

16.98 

18.30 

11.94 

1722 

18.69 

13.18 

19.75 

14.00 

15.65 

18.39 


15.08 

12.09 

11.50 

1228 

11.53 

12.99 

13.34 

12.70 

13.60 

11.72 

14.43 

11.90 

ri.81 

12.04 

12.61 

15.43 

15.04 

1321 

12.49 

16.69 

15.57 

14.98 

12.06 

13.93 


Provider 


160033 
160034 
160035 
160036 
160037 
160039 
160040 
160041  , 

160043  , 

160044  , 

160045  . 

160046  . 

160047  . 

160048  . 

160049  . 

160050  . 

160051  . 

160052  . 

160054  . 

160055  . 

160056  . 

160057  . 

160058  . 

160059  . 

160060  . 

160061  . 

160062  . 

160063  . 

160064  . 

160065  . 

160066  . 

160067  . 

160068  ., 

160069  ., 

160070  .. 

160072  .. 

160073  .. 

160074  .. 

160075  .. 

160076  .. 

160077  .. 

160079  .. 

160080  .. 
150081   .. 

160082  .. 

160083  .. 

160085  .. 

160086  .. 

160088  .. 

160089  .. 

160090  .. 

160091  .. 

160092  ... 

160093  ... 

160094  ... 

160095  ... 

160097  ... 

160098  ... 

160099  ,.. 

160101  ... 

160102  ... 

160103  ... 
160104... 

160106  ... 

160107  ... 

160108  ... 

160109  ... 

160110  ... 


Case 

mix 
Index 


01.4585 

00.9809 

00.9182 

01.0980 

01.0995 

01.0908 

01.2992 

01.1270 

01.0127 

01.1760 

01.6674 

01.0096 

01.3670 

01.0676 

00.9581 

01.0211 

01.2040 

01.0436 

01.1022 

00.9485 

01.0806 

01. 3M? 

01.699i; 

01.2630 

01.0284 

00.9538 

00.9618 

01.1404 

01.5931 

01.0733 

01.0801 

01.3105 

01.0005 

01.3793 

01.0399 

01.1162 

01.0381 

01.0271 

01.0535 

01.0077 

00.9877 

01.3225 

01.1510 

01.1054 

01.6745 

01.5104 

01.0059 

00.9935 

01.1130 

012177 

01.0499 

01.0972 

00.9851 

01.1425 

01.1061 

01.1343 

01.1379 

00.9995 

01.0430 

01.1531 

01.4203 

00.9634 

01.2134 

01.0802 

01.2048 

01.0918 

00.9703 

01.4776 


Avg. 
hour 
wage 


14.99 

1226 

10.60 

12.62 

1320 

13.56 

14.92 

11.51 

11.81 

11.94 

15.84 

11.17 

14.34 

12.01 

11.45 

12.47 

1225 

11.95 

12.01 

1127 

12.76 

13.92 

16.69 

16.34 

12.62 

13.54 

10.99 

10.67 

15.57 

13.93 

13.35 

15.77 

13.07 

14.35 

11.90 

11.93 

11.15 

14.05 

13.37 

13.71 

09.72 

14.87 

14.09 

13.36 

15.91 

16.07 

11.42 

11.97 

12.79 

13.80 

13.51 

11.91 

13.58 

11.52 

14.65 

14.50 

12.57 

12.47 

10.99 

15.89 

1523 

12.62 

15.40 

12.86 

12.64 

12.98 

11.06 

16.07 


JMI 


JMI 
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Case 

Avg. 

Casa 

'Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hoOf 

Provkler 

mix 

hour 

itxiex 

wage 

index 

wage 

ifKlex 

wage 

Index 

wage 

index 

wage 

160111  ._. 

01.0495 

09.59 

170050  .... 

00.7731 

10.65 

170133  .... 

01.1786 

13.81 

180047  ._. 

01.0461 

12.20 

190008  .... 

01.5397 

17.01 

160112  .... 

01.4123 

13.17 

170051  .... 

00.9991 

13.38 

170134  .... 

01.0123 

11.44 

180048  .... 

01.1437 

14.45 

190009  ..'.. 

01.2947 

13.88 

160113  .... 

01.0150 

11.03 

170052  _.. 

01.0909 

10.94 

170137  .... 

01.1535 

15.62 

180049  ..- 

01.3972 

13.11 

190010  .... 

01.0785 

14.19 

160114  .... 

01.0347 

13.68 

170053  .... 

00.8682 

10.41 

170139  .... 

01.0526 

11.31 

180050  .... 

01.2714 

14.68 

190011  .... 

01.1190 

12.19 

160115  .... 

01.0569 

12.36 

170054  .... 

01.0889 

11.90 

170140  .... 

01.0504 

11.09 

180051  .... 

01.3043 

12.81 

190013  .... 

01.2339 

13.20 

•  160116  .... 

01.1453 

13.89 

170055  .... 

00.9637 

13.55 

170142  „.. 

01J014 

15.41 

180063  .... 

01.2849 

13.26 

190014  .... 

01.0865 

12.69 

160117  .... 

01.27/2 

14.07 

170056  .... 

00.9755 

10.54 

170143  ..;. 

01.1407 

11.86 

180054  .... 

01.0041 

12.50 

190015  .... 

01.1628 

16.58 

160118  .... 

01.0383 

12.14 

170057  .... 

01.0697 

13.53 

170144  .... 

01.4728 

14.00 

180055  .... 

01.0469 

12.65 

190017  .... 

01.2199 

12.10 

160120  .... 

00.9891 

08.34 

170058  .... 

01.0783 

13.89 

170145  .... 

01.1856 

13.04 

180056  .... 

01.0706 

15.74 

190018  .... 

01.2787 

1455 

160122  .... 

01.1631 

13.40 

170060  .... 

01.0531 

11.99 

170146  .... 

01.3620 

16.72 

180068  .„. 

00.8915 

12.36 

190019  .... 

01.4660 

15.85 

160123  .... 

01.0309 

13.08 

170061  .... 

01.1160 

11.60 

170147  .... 

01.1301 

16.42 

180059  .... 

00.8664 

12.17 

190020  .... 

01.1850 

14.53 

160124  .... 

015481 

13.81 

170062  .... 

00.9459 

11.58 

170148  .... 

01.4025 

17.53 

180063  .... 

01.0511 

09.78 

190025  .... 

01.2406 

11.69 

160126  .... 

01.0661 

11.21 

170063  .... 

00.9046 

10.73 

170150  .... 

01.0814 

13.01 

180064  .... 

01.1018 

10.97 

190026  .... 

01.3918 

15:09 

160129  .... 

01.0282 

12.08 

170064  .... 

00.9869 

11.33 

J70151  .... 

01.0014 

10.99 

180065  .... 

00.9641 

09.28 

190027  .... 

01.4597 

15.99 

160130  .... 

01.0416 

11.62 

170066  .... 

00.9301 

11.45 

170152  .... 

00.9702 

12.21 

180066  .... 

01.2906 

16.62 

190029  .... 

01.1671 

13.12 

160131  .... 

01.1439 

11.67 

170067  .... 

00.8591 

12.46 

170159  .... 

00.9310 

180067  .... 

01.8613 

15.59 

190033  .... 

00.9131 

07.96 

160133  .... 

01.0955 

16.39 

170068  .... 

01.2507 

14.20 

170160  .... 

00.9833 

ia63 

180069  .... 

01.0154 

14.41 

190034  .... 

01.2126 

13.01 

160134  .... 

01.0727 

10.74 

170069  .... 

01.0333 

12.27 

170164  .... 

00.9554 

13.38 

180070  .... 

01.0481 

12.77 

190035  .... 

01.4086 

17.47 

160135  .... 

00.9690 

10.91 

170070  .... 

00.9728 

12.23 

170166  .... 

01.0157 

13.45 

180072  .... 

01.0799 

14.38 

190036  .... 

01.6500 

1758 

160138  .... 

01.1163 

12.46 

170072  .... 

00.9173 

10.58 

170168  .... 

00.9043 

08.28 

180075  .... 

00.9842 

10.68 

190037  .... 

01.0946 

17.85 

160140  .... 

01.0654 

13.24 

170073  .... 

01.1027 

12.78 

170171  .... 

01.1033 

10.91 

180078  .... 

01.0783 

15.71 

190039  .... 

01.4727 

16.44 

160141  .... 

00.8389 

10.05 

170074  .... 

01.0959 

11.30 

170172  .... 

00.971 1 

180079  .... 

00.9817 

12.61 

190040  .... 

01.4197 

17.30 

160142  ... 

01.0835 

11.71 

170075  .... 

00.8432 

09.47 

170174  .... 

00.8355 

10.81 

180080  .... 

01.1021 

12.85 

190041  .... 

01.5259 

16.54 

160143  .... 

01.0648 

11.92 

170076  .... 

01.1061 

10.14 

170175  .... 

01.2782 

15.18 

180081  .... 

01.5080 

17.66 

190043  .... 

01.1080 

10.44 

160145  .... 

01.0547 

11.04 

170077  .... 

00.9343 

11.31 

170176  .... 

01.4954 

18.34 

180085  .... 

01.3121 

16.18 

190044  .... 

01.0842 

15.51 

160146  .... 

01.3578 

14.81 

170079  .... 

01.0716 

09.81 

170180  .... 

00.9497 

180087  .... 

01.0822 

12.45 

190045  .... 

01.2847 

17.63 

160147  .... 

01.1  as.*) 

13.17 

170080  .... 

01.0304 

11.67 

180001  .... 

01.2063 

TiJo 

180088  .... 

01.6461 

ia61 

190046  .... 

01.5088 

16.18 

160151  .... 

01.1023 

12.32 

170081  .... 

01.0304 

10.30 

180002  .... 

01.0558 

14.95 

180092  .... 

01.1080 

13.45 

190047  .... 

01.1529 

16.09 

160152  .... 

00.9970 

12.73 

170082  .... 

01.0350 

10.91 

180004  .... 

01.1744 

12.90 

180093  .... 

01.3853 

14.17 

190048  .... 

01.0973 

13.35 

160153  .... 

01.6502 

16.13 

170084  .... 

00.8/// 

10.03 

180005  .... 

01.0444 

14.66 

180094  .... 

00.9476 

11.59 

190049  .... 

010613 

13.59 

170001  .... 

01.2083 

14.25 

170085  .... 

00.9636 

11.57 

180006  .... 

00.9029 

11.80 

180095  .... 

01.1229 

11.81 

190050  .... 

01.0974 

13.67 

170004  .... 

01.0582 

12.68 

170086  .... 

01.7041 

17.38 

180007  .... 

01.4577 

13.73 

180099  .... 

01.0774 

10.13 

190053  .... 

01.0886 

11.08 

170006  .... 

01.1785 

13.00 

170087  .... 

01.3942 

18.90 

180009  .... 

01.2790 

16.51 

180101  .... 

01.2160 

19.86 

190054  .... 

01.4390 

12.13 

170008  .... 

01.0815 

11.61 

170088  .... 

00.8810 

08.09 

180010  .... 

01.8120 

15.34 

180102  .... 

01.4457 

12.80 

190059  .... 

00.9479 

1759 

170009  .... 

01.25?? 

15.16 

170089  .... 

01.0458 

13.83 

180011  .... 

01.2072 

14.69 

180103  .... 

01.9661 

16.39 

190060  .... 

01.4131 

14.77 

170010  .... 

01.2129 

14.80 

170090  .... 

01.0756 

09.53 

180012  .... 

01.3677 

15.91 

180104  .... 

01.4486 

14.71 

190064  .... 

01.6065 

16.13 

170011  .... 

01.4374 

14.07 

170092  .... 

00.7989 

11.32 

180013  .... 

01.3280 

14.46 

180105  .... 

00.9262 

15.54 

190065  .... 

01.4844 

15.65 

170012  .... 

01.3724 

15.42 

170093  .... 

00.9273 

11.25 

180014  .... 

01.5173 

17.45 

180106  ..:. 

00.8984 

11.57 

190071  .... 

00.8849 

1155 

170013  .... 

01.3311 

14.02 

170094  .... 

01.0821 

13.06 

180015  .... 

01.1320 

14.27 

180108  .... 

00.8906 

12.67 

190075  .... 

01.4392 

19.38 

170014  .... 

01.0487 

14.36 

170095  ...; 

01.1131 

12.46 

180016  .... 

01.2634 

12.65 

180115  .... 

01.0927 

13.33 

190077  .... 

00.9533 

10.49 

170015  .... 

01.0035 

12.48 

170097  .... 

00.9929 

12.19 

180017  .... 

01.3036 

12.52 

180116  .... 

01.3607 

14.88 

190078  .... 

01.2408 

10.47 

170016  .... 

01.5938 

18.86 

170098  .... 

01.0691 

13.99 

180018  .... 

01.1528 

12.70 

180117  .... 

01.1918 

12.53 

190079  .... 

01.2546 

14.38 

170017  .... 

01.1818 

15.65 

170099  .... 

01.2498 

10.05 

180019  .... 

01.3022 

15.60 

180118  .... 

01.0380 

10.98 

190081  .... 

00.8933 

09.79 

170018  .... 

01.0376 

11.86 

170100  .... 

00.9250 

13.52 

180020  .... 

01.0535 

14.18 

180120  .... 

00.9600 

11.55 

190083  .... 

00.9095 

11.31 

170019  .... 

01.1664 

14.86 

170101  .... 

00.9680 

12.56 

180021  .... 

01.2222 

12.05 

180121  .... 

01.1330 

12.12 

190086  .... 

01.2984 

13.80 

170020  .... 

01.2784 

14.70 

170102  .... 

01.0011 

12.58 

180023  ..".. 

00.8308 

10.45 

180122  .... 

01.0106 

12.03 

190088  .... 

01.2471 

15.55 

170022  .... 

01.2502 

11.71 

170103  .... 

01.2714 

14.43 

180024  .... 

01.3172 

15.71 

180123  .... 

01.4815 

17.52 

190089  .... 

01.0474 

09.57 

170023  .... 

013885 

15.44 

170104  .... 

01.4228 

18.83 

180025  .... 

01.1247 

13.86 

180124  .... 

01.3514 

14.80 

190090  .... 

01.2103 

14.47 

170024  .... 

01.1843 

11.73 

170105  .... 

00.9739 

14.10 

180026  .... 

01.1969 

10.47 

180125  .... 

01.0206 

14.88 

190092  .... 

01.2826 

16.62 

170025  .... 

01.2580 

13.63 

170106  .... 

00.9198 

12.06 

180027  .... 

01.1226 

12.56 

180126  .... 

01.0168 

10.88 

190095  .... 

01.0350 

12  77 

170026  .... 

01.0138 

14.25 

170108  .... 

00.9078 

10.27 

180028  .... 

01.0368 

15.42 

180127  .... 

01.2146 

16.76 

190098  .... 

01.4469 

16  69 

170027  .... 

01.1818 

15.09 

170109  .... 

01.0837 

13.77 

180029  .... 

01.2896 

14.10 

180128  .... 

01.1231 

14.91 

190099  .... 

01.1067 

14.71 

170030  .... 

00.9610 

13.61 

170110  .... 

00.9268 

12.68 

180030  .... 

01.1350 

11.60 

180129  .... 

01.1193 

11.56 

190102  .... 

01.5102 

14.99 

170031  .... 

00.9031 

11.54 

170112  .... 

00.8931 

11.15 

180031  .... 

00.9966 

11.68 

180130  .... 

01.4243 

16.58 

190103  .... 

00.8671 

09.80 

170032  .... 

01.0399 

13.75 

170113  .... 

01.1280 

13.45 

180032  .... 

01.0592 

14.39 

180132 

01.1994 
01.2492 

15.26 
17.98 

190106  .... 
190109  .... 

01.1645 
01.2001 

15.56 
13.91 

170033  .... 

01.2512 

14.38 

170114  .... 

01.0939 

12.12 

180033  .... 

01^0621 

10'03 

180133  .... 

170034  .... 

00.9660 

13.54 

170115  .... 

01.0547 

11.25 

180034  .... 

00.9930 

13.98 

180134  .... 

00.9826 

11.38 

190110  .... 

00.9443 

10.81 

170035  .... 

170036  .... 

1  7/V^07 

00.9068 
00.8756 

12.55 
11.84 

170116  .... 

170117  „.. 

01.0986 
01.0083 

12.83 
11.90 

180035  .... 

180036  .... 

01.5185 
01.1639 

16.43 
16.11 

180136  .... 

180137  .... 

01.3870 
01.6460 

15.97 
17.11 

190111  .... 

190112  .... 

01. .56,57 
01.4060 

15.92 
16.41 

1  /003/  .... 

01.1331 

15.60 

170119  .... 

00.9699 

10.40 

180037  .... 

01.2596 

17.97 

180138  .... 

01.2598 

17.78 

190113  .... 

01.3192 

1652 

170038  .... 

00.9494 

11.73 

170120  .... 

01.3060 

14.99 

180038  .... 

01.3422 

14.34 

180139  .... 

01.0589 

13.66 

190114  .... 

00.9470 

12.67 

170039  .... 

01.0675 

12.85 

170121  .... 

00.9078 

10.42 

180040  .... 

01.9499 

18.25 

190001  .... 

00.9125 

14.98 

190115  .... 

01.3549 

21.52 

170040  .... 

01.4677 

16.84 

170122  .... 

01.8166 

19.22 

180041  .... 

01.0426 

13.18 

190002  .... 

01.5680 

14.50 

190116  .... 

01.2132 

12.23 

170041  .... 

01.0475 

10.30 

170123  .... 

01.7327 

18.31 

180042  .... 

01.0821 

11.66 

190003  .... 

01.4246 

17.42 

190118  .... 

01.0429 

11.05 

170043  .... 

00.9951 

12.13 

170124  .... 

00.9317 

12.74 

180043  .... 

01.1262 

13.52 

190004  .... 

01.3241 

13.12 

190120  .... 

00.9278 

14.66 

170044  .... 

01.1531 

14.13 

170126  .... 

00.9136 

10.31 

180044  .... 

01.0420 

12.66 

190005  .... 

01.4454 

14.98 

190122  .... 

01.2075 

13.84 

170045  .... 

01.0097 

12.52 

170128  .... 

00.9733 

12.37 

180045  .... 

01.1996 

15.05 

190006  .... 

01.1903 

13.93 

190124  .... 

01.4624 

18.09 

170049  .... 

01.3253 

17.19 

170131  .... 

01.1254 

10.65 

180046  .... 

01.0795 

16.50 

190007  .... 

01.0336 

12.14 

190125  .... 

01.3726 

13.88 

- 

■- 

- 

- 

• 

' 

- 

- 
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Provider 


190127  .. 

190128  ... 

190130  ... 

190131  ... 

190133  ... 

190134  ... 

190135  ... 

190136  ... 
190138  ... 
190140  ... 
190142  ... 
190J44  ... 

190145  ... 

190146  .„ 

190147  ... 

190148  ... 

190149  ... 

190151  ... 

190152  ... 

190155  ... 

190156  ... 
190158  ... 

190160  ... 

190161  ... 

190162  .:. 

190164  ... 

190165  .... 

190166  .... 

190167  .... 
190170  .... 
190173  .... 

190175  .... 

190176  .... 

190177  .... 

190178  .... 

190182  .... 

190183  .... 

190184  .... 

190185  .... 

190186  .... 

190187  .... 

190189  .... 

190190  .... 
•190191  .... 

190193  .... 

190194  .... 

190196  .... 

190197  .... 

190198  .... 

190199  .... 

190200  .... 

190201  .... 

190202  .... 

190203  .... 

190204  .... 

190205  .... 

190206  .... 

190207  .... 

190208  .... 

190211  .... 

190212  .... 

190213  .... 

190214  .... 

190216  .... 

190217  .... 

190218  .... 

190219  .... 

190220  .... 


Case 
mix 
index 


01.4274 

00.9131 

00.9991 

015762 

01.0452 

00.9913 

01.3911 

01.0604 

00  7195 

00.9943 

00.9868 

01.1611 

00.9378 

01.5485 

00.9870 

00.9289 

00.9770 

01.0919 

01.3446 

00.9687 

00.8916 

01.2679 

01.1622 

00.8950 

01.2743 

01.1577 

01.0022 

01.0293 

01.2778 

01.0716 

01.4217 

01.4664 

01.5426 

01.5260 

00.9755 

00.9997 

01.2016 

00.9813 

01.2328 

00.9005 

00.7986 

00.4825 

00.9967 

015357 

015706 

01.1226 

00.8076 

01.2720 

01.1347 

015829 

01.5353 

01.4081 

01.4911 

01.5344 

01.5003 

01.7944 

01.4383 

01.1983 

00.8194 

00.5866 

00.7212 

02.6746 

00.4476 

00.7615 

00.9100 

00.9222 

00.4818 

01.9831 


Avg. 
hour 
wage 


16.72 

15.49 

11.19 

13.59 

09.24 

09.28 

16.54 

12.04 

19  68 

11.25 

12.54 

13.35 

14.48 

16.85 

12.33 

11.58 

10.49 

11.17 

19.19 

10.29 

11.29 

20.55 

14.70 

13.49 

15.63 

14.42 

10.72 

11.98 

15.44 

12.52 

18.02 

17.76 

19.77 

10.27 

20.51 

11.91 

12.28 

22.78 

10.73 

14.06 

15.10 

19.64 

18.16 

21.05 

17.88 

16.52 

16.76 

19.92 

13.69 

18.48 

17.53 

18.80 

19.81 

19.33 

16.25 

22.87 

19.24 

09.75 

11.07 

09.55 

10.83 

11.33 


Provider 


190222 
190223 
190227 
200001 
200002 
200003  , 

200006  , 

200007  . 

200008  . 

200009  . 

200012  . 

200013  . 

200015  . 

200016  . 

200017  . 

200018  . 

200019  . 

200020  . 

200021  . 

200023  . 

200024  . 

200025  . 

200026  . 

200027  . 

200028  . 

200031  . 

200032  . 

200033  . 

200034  .. 

200037  .. 

200038  .. 

200039  .. 

200040  .. 

200041  .. 
200043  .. 

200050  .. 

200051  .. 

200052  .. 
200055  .. 

200062  .. 

200063  .. 
200066  .. 

210001  .. 

210002  .. 

210003  .. 

210004  .. 

210005  .. 

210006  .. 

210007  ... 

210008  ... 

210009  ... 

210010  ... 

210011  ... 

210012  ... 

210013  ... 

210015  ... 

210016  ... 

210017  ... 

210018  ... 

210019  ... 

210022  ... 

210023  ... 

210024  ... 
210025'... 

210026  ... 

210027  ... 

210028  ... 

210029  ... 


Case 

mix 
index 


01.7805 

00.4818 

00.7574 

01.2705 

01.0955 

01.0709 

01.1645 

01.0246 

015632 

01.6699 

01.1409 

01.0904 

01.2427 

00.9868 

015677 

01.1593 

015620 

01.1415 

01.1375 

00.8693 

01.1926 

01.1723 

01.0477 

015545 

00.9644 

015783 

015729 

01.6732 

015070 

01.1799 

01.0132 

015818 

01.1008 

01.1588 

00.6462 

01.1422 

00.9967 

01.0217 

01.0672 

00.9717 

015053 

01.1911 

01.3273 

02.0004 

01.5187 

01.3029 

015274 

01.1113 

01.5132 

01.3475 

01.6717 

01.2345 

015678 

01.5499 

015857 

01.1955 

01.8141 

01.1032 

015806 

01.4061 

01.4209 

01.3472 

01.3347 

01.3064 

01.3091 

015370 

01.0904 

01.3166 


Avg. 
hour 
wage 


15.09 

15.46 

15.05 

14.04 

15,37 

17.11 

17.96 

14.30 

14.12 

16.17 

14.92 

16.81 

13.98 

16.59 

18.32 

16.13 

15.15 

17.76 

17.84 

14.44 

15.42 

13.99 

14.04 

16.82 

18.43 

17.64 

15.05 

17.44 

15.86 

14.71 

17.08 

15.00 

15.39 

17.08 

13.98 

13.86 

14.41 

16.48 

14.22 

1634 

14.40 

20.58 

23.87 

15.89 

15.52 

17.96 

19.28 

17.62 

14.61 

18.56 

19.80 

20.56 

18.69 

17.94 

13.97 

19.36 

16.06 

18.96 

2257 

19.84 

15.79 

18.97 

14.83 

14.70 

16.25  u 


Provider 


210030 
210031 
510032 
210033 
210034 

210035  , 

210036  , 

210037  . 

210038  . 

210039  . 

210040  . 

210043  . 

210044  . 

210045  . 

210046  . 
210046  , 
210049  . 
210051  . 

210054  . 

210055  . 

210056  . 

210057  . 

210058  . 

210059  . 

210060  . 

210061  . 

220001  . 

220002  . 

220003  . 

220004  .. 
220006  .. 
220008  .. 

220010  .. 

220011  .. 

220012  .. 

220015  .. 

220016  .. 

220017  .. 

220019  .. 

220020  .. 

220021  .. 

220023  .. 

220024  .. 

220025  .. 

220026  .. 

220028  .. 

220029  .. 

220030  .. 

220031  .. 
220033  .. 

220035  ... 

220036  ... 
220038  ... 

220041  ... 

220042  ... 

220045  ... 

220046  ... 

220049  ... 

220050  ... 

220051  ... 

220052  ... 

220053  ... 
220055  ... 

220057  ... 

220058  ... 
220060  ... 

220062  ... 

220063  ... 


Case 

mix 
index 


01.0946 

01.7275 

015560 

01.1890 

01.3026 

01.1827 

01.2939 

01.2424 

01.4191 

01.1670 

01.3355 

01.2501 

01 .2676 

01.0235 

01.1370 

01.1729 

01.1487 

01.2959 

01.2291 

01.2349 

01.4390 

01.3107 

01 .7975 

01.3193 

01.0661 

00.8608 

01.1826 

01.4334 

01.0778 

015325 

01.3029 

01.1498 

01.2172 

01.1527 

01.3065 

01.1847 

015550 

01.2595 

01i>809 

01.1734 

01.2662 

01.1628 

01.1753 

01.1050 

01.3873 

01.3997 

01.1470 

01.0906 

01.6471 

01.3333 

015157 

01.5922 

01.2361 

01.1752 

01.2688 

01.2560 

01J821 

01.2323 

00.9707 

01.1964 

01.2009 

01.2833 

01.1986 

015906 

01.1247 

01.1423 

00.7219 

015105 


Avg. 
hour 
wage 


18.05 

21.38 

17.31 

16.07 

18.66 

15.47 

16.68 

15.64 

17.39 

16.17 

21.10 

20.01 

19.24 

10.65 

09.48 

20.49 

15.63 

12.97 

19.77 

20.46 

16.01 

21.17 

17.16 

20.43 

19.25 

19.14 

19.70 

15.29 

21.14 

2152 

18.22 

19.75 

25.18 

26.56 

18.96 

19.03 

22.56 

18.15 

17.95 

20.51 

16.29 

1851 

17.54 

20.26 

19.76 

2051 

1853 

24.26 

19.31 

18.93 

21.53 

23.00 

20.17 

22.59 

19.58 

22.07 

21.24 

15.98 

19.14 

20.82 

20.22 

17.51 

18.41 

1941 

22.58 

18.20 

17.96 


Provider 


220064 

220065 

220066 

220067 

220068 

220070 

220071 

220073 

220074 

220075 

220076 

220077 

220079 

220080  , 

220081 

220082  , 

220083  , 

220084  . 
220086  . 

220088  . 

220089  . 

220090  . 
220092  . 

220094  . 

220095  . 

220097  . 

220098  . 

220099  . 

220100  . 

220101  . 

220102  . 

220104  . 

220105  . 

220106  . 

220107  . 

220108  . 

220110  . 

220111  ., 
220114  . 
220116  ., 

220118  .. 

220119  .. 

220120  .. 
220123  .. 
220126  .. 
220128  .. 
220131  .. 
220133  .. 
220135  .. 

220153  .. 

220154  .. 
220156  .. 

220162  .. 

220163  .. 
220171  .. 
220173  .. 
220897  .. 

230001  ... 

230002  ... 

230003  ... 

230004  ... 

230005  ... 

230006  ... 

230007  ... 

230012  ... 

230013  ... 

230014  ... 

230015  ... 


Case 

mix 

index 


01.1949 

01.2456 

013009 

01.2473 

00.5926 

01.1592 

01.8216 

01.3094 

01.2435 

01.1897 

015095 

01.6494 

01.1475 

01.2286 

00.9674 

01.2124 

01.1157 

01.2116 

01.5700 

01.5463 

01.2495 

01.1872 

01.2679 

01.2229 

01.1984 

01.0484 

01.2234 

01.1610 

015409 

01.3956 

00.6305 

01.2399 

01.1431 

01.1359 

01.1159 

01.1537 

01.9834 

01.1929 

01.0022 

01.8026 

02.0761 

01.3309 

01.1833 

01.0262 

01.2273 

01.0828 

01.1501 

00.8081 

01.1540 

01.0148 

00.9165 

01.3009 

01.4283 

01.8447 

01.6792 

00.6336 

04.7812 

01.1909 

01.2722 

01.1367 

01.6989 

01.3315 

01.0618 

01.0773 

00.7031 

01.3012 

01.2674 

01.2351 


Avg. 
hour 
wage 


19.68 

18.46 

18.54 

2155 

17.13 

18.14 

23.03 

22.57 

20.16 

20.08 

22.33 

20.98 

20.12 

17.63 

20.33 

19.86 

18.96 

21.89 

22.71 

20.83 

2152 

20.89 

2057 

1854 

18.77 

21.81 

17.36 

19.90 

21.09 

22.89 

19.91 

22.48 

19.59 

21.34 

16.97 

19.66 

28.62 

18.46 

18.76 

2i'.66 

24.00 

22.40 

18.85 

21.84 

19.55 

21.45 

17.81 

32.44 

2258 

1654 

18.82 

19.03 


25.11 
20.19 


16.33 
18.31 
16.51 
18.57 
16.98 
14.61 
16.37 
14.26 
20.34 
1359 
1751 


Provider 


230017 
230019 
230020 
230021 
230022 
230024 
230027 
230029 
230030 
230031 
230032 
230034 
230035 
230036 
230037 
230038 
230040 
230041 
230042 
230043 

230046  , 

230047  . 

230053  . 

230054  . 

230055  . 

230056  . 

230058  . 

230059  . 

230060  . 

230062  . 

230063  . 

230065  . 

230066  . 

230068  . 

230069  . 

230070  . 

230071  . 

230072  . 

230075  . 

230076  . 

230077  . 

230078  . 

230080  . 

230081  ., 

230082  .. 

230085  .. 

230086  .. 

230087  .. 
230089  .. 

230092  .. 

230093  .. 

230095  .. 

230096  .. 

230097  .. 

230099  .. 

230100  .. 

230101  .. 

230103  .. 

230104  .. 

230105  .. 

230106  .. 

230107  .. 

230108  ... 

230110  ... 

230111  ... 

230113  ... 

230114  ... 

230115  ... 


Case 

mix 
index 


01.5141 

01.5005 

01.6541 

01.5791 

01.2981 

01.5296 

01.0751 

01.5333 

01.2368 

01.4714 

01.7001 

01.1781 

01.1032 

01.2686 

015047 

01.5837 

015391 

01.1843 

01.1267 

00.5585 

01.8416 

01.2979 

01 .4890 

01.7235 

01.1856 

00.9554 

01.0954 

01.5458 

01.2794 

01.1726 

01.3822 

01.4862 

01.3530 

01.3995 

01.1139 

01.4871 

00.6183 

015474 

01.4793 

01 5750 

01.9966 

01.1509 

01.1782 

015181 

01.1409 

01.1124 

01.0042 

01.0384 

01.3553 

015759 

015451 

01.2168 

015423 

01.5436 

01.2443 

015151 

01.1090 

01.0248 

01.6288 

01.5479 

01.0959 

00.8939 

01.1695 

015680 

00.9760 

01.0293 

00.6562 

00.9721 


Avg. 
hour 
wage 


19.59 
20.62 
18.94 
15.00 
17.19 
22.55 
15.36 
20.32 
16.73 
17.50 
17.85 
14.38 
14.84 
17.94 
15.86 
18.78 
15.59 
17.06 
16.80 

26.35 

18.15 

23.31 

17.38 

1551 

1341 

15.65 

18.06 

15.46 

13.45 

17.52 

17.15 

17.66 

18.55 

16.62 

18.10 

19.34 

17.07 

17.70 

19.48 

17.18 

1450 

16.44 

15.62 

14.70 

16.73 

12.96 

1450 

21.44 

17.05 

16.96 

15.30 

16.62 

1757 

17.18 

14.53 

16.09 

14.39 

20.01 

17.41 

16.74 

10.39 

14.76 

14.49 

14.53 

17.37 

20.94 

14.26 
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Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Provktef 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

index 

wage 

Index 

wage 

index 

wage 

index 

wage 

index 

wage 

230116  .... 

00.9313 

13.79 

230222  .... 

01.3030 

16.28 

240058  .... 

01,0092 

09.62 

240141  .... 

00.9930 

18.54 

260040  .... 

01. .10.16 

14.79 

230117  .... 

01.9236 

20.87 

230223  .... 

01.3443 

18.13 

240059  .... 

015100 

17.26 

240142  .... 

01.0475 

1353 

250042  .... 

01.1639 

1352 

^  Q 

230118  .... 

01.2684 

15.27 

230227  .... 

01.4180 

18.92 

240061   .... 

01,5649 

20.05 

240143  .... 

00.9200 

09.58 

250043  .... 

00.8793 

1154 

D  C7 

230119  .... 

01.2374 

20.41 

230228  .... 

01.3346 

17.04 

240063  .... 

01.5312 

19.77 

240144  .... 

00.9469 

14.36 

250044  ._ 

01.0257 

11.99 

230120  .... 

01.1310 

16.19 

230230  .... 

01.3499 

18.21 

240064  .... 

01.1862 

17.45 

240145  .... 

01.0236 

10.16 

250045  .... 

01.1858 

14.86 

230121   .... 

01.2738 

17.52 

230232  .... 

01.0269 

15.35 

240065  .... 

00.9615 

11.40 

240146  .... 

00.9792 

13.78 

250047  .... 

00.9690 

09.06 

230122  .... 

01.2966 

17.18 

230235  .... 

00.9287 

12.87 

240066  ..„ 

01.3761 

17.16 

240148  .... 

00.9367 

10,13 

250048  .... 

01.4260 

1350 

230124  .... 

01.1212 

15.55 

230236  .... 

01.3267 

18.37 

240069  .... 

01.1315 

16.35 

240150  .... 

00.9295 

10,19 

250049  .... 

00.9223 

10.78 

230125  .... 

01.4a'M 

13.28 

230237  .... 

01.1209 

18.78 

240071   ..„ 

01.1252 

16.43 

240152  .... 

00.9629 

15,64 

250050  .... 

01.2364 

10.90 

230128  .... 

01.3674 

20.20 

230239  -.. 

01.1815 

15.59 

240072  .... 

01.0470 

14.61 

240153  .... 

01.0283 

13,43 

250051   .... 

00.9053 

09.10 

230129  .... 

01.9337 

19.47 

230241   .... 

01.1452 

15.34 

240073  .... 

00.9857 

11.34 

240154  .... 

00.9850 

14,51 

250057  .... 

01.1384 

11.55 

230130  .... 

01.6192 

20.80 

230244  .... 

01.4473 

19.18 

240075  .... 

015235 

17.19 

240155  .... 

00.9704 

1356 

250058  .... 

01.1748 

11.42 

230132  .... 

01.4471 

19.39 

230263  .... 

01.2209 

16.09 

240076  -.. 

01.0812 

17.80 

240157  .... 

01.0271 

13.38 

250059  .... 

01.0249 

10.92 

230133  .... 

01.2099 

14.69 

230254  .... 

01.2119 

20.53 

240077  .... 

00.9540 

12.78 

240160  .... 

01.0223 

13.44 

2,50060  .... 

00.8086 

1054 

C  C 

230134  .... 

01.2065 

14.24 

230257  .... 

01.0308 

16.29 

240078  .... 

01.3986 

2054 

240161   .... 

00.9919 

12.77 

250061   .... 

00.8723 

09.07 

O  O 

230135  .... 

01.2848 

17.71 

230259  .... 

01.2066 

18.24 

240079  .... 

01.0466 

12.37 

240162  .... 

01.0410 

14.51 

250063  .„. 

00.8607 

10.84 

230137  .... 

01.1498 

16.37 

230264  .... 

01.2863 

17,31 

240080  .... 

01.4245 

19.24 

240163  .... 

00.9238 

12.90 

250065  .... 

00.9000 

10.30 

230141    .... 

01.6104 

19.10 

230269  .... 

01.2254 

19.90 

240082  .... 

01.1766 

13.75 

240166  .... 

01.1521 

14.56 

250066  .... 

00.9710 

09.70 

230142  .... 

01.1810 

23.19 

230270  .... 

01.2496 

18.39 

240083  .... 

01.3174 

15.80 

240169  .... 

00.9629 

13.10 

250067  ..„ 

00.9668 

11.74 

^^ 

230143  .... 

01.1721 

13.64 

230273  .... 

01.6929 

18.16 

240084  .... 

01.3441 

15.28 

240170  .... 

01.0631 

13.78 

250068  .... 

00.8967 

1255 

i 

230144  .... 

01.1897 

19.77 

230275  .... 

00.8457 

15.29 

240085  .... 

00,8935 

12,80 

240171   .... 

00.9851 

13.00 

250069  .... 

01.2085 

12.00 

1 

230145    ... 

01.1687 

14.34 

230276  .... 

00.9634 

14,84 

240086  .... 

01,1767 

14,11 

240172  .... 

01.1034 

14,02 

250071   .... 

01.0495 

10.98 

^^ 

230146  ... 

01.2787 

18.56 

230277  .... 

01.2058 

18.72 

240087  .... 

01,0594 

13,50 

240173  .... 

00.9808 

1451 

250072  .... 

01.3428 

14.40 

6 

230147  .... 

01.5731 

18.29 

230278  „.. 

01.9299 

17,95 

240088  .... 

01,4614 

16.70 

240176  .... 

00.9959 

11,09 

250073  .... 

00.9618 

09.92 

230149  ...". 

01.2363 

14.09 

240001   .... 

01.5709 

19.57 

240089  .... 

01,0424 

14.41 

240179  .... 

00.9910 

13.73 

250076  ..„ 

00.9532 

0950 

^^ 

230150  .... 

01.5558 

19.01 

240002  .... 

01.6583 

18.05 

240090  .... 

01.0898 

13.05 

240180  .... 

00.9751 

1050 

250077  .... 

00.9312 

1052 

Q 

.      230151   .... 

01.3819 

18.80 

240003  .... 

01.2260 

22.55 

240091    .... 

01.0286 

10.83 

240184  .... 

01.0000 

10,98 

250078  .... 

01.3952 

13.14 

C7 

230153  .... 

01.0545 

14.86 

240004  .... 

01.4566 

19.95 

240093  .... 

01.2745 

15.33 

240187  .... 

015856 

17,00 

250079  .... 

00.8711. 

1253 

230154  .... 

01.0145 

12.31 

240005  .... 

00.9226 

12.75 

240094  .... 

00.9733 

15.34 

240192  .... 

01.0414 

12,40 

250081   .„. 

01.2179 

14.37                 ' 

230155  .... 

01.1301 

12.02 

240006  .... 

01.1607 

18.19 

240096  .... 

01.1233 

13.37 

240193  .... 

01.1286 

14,01 

250082  .... 

015194 

11.07 

230156  .... 

01.6572 

2050 

240007  .... 

01.0727 

14.10 

240097  .... 

01.1103 

1657 

240196  .... 

00.6073 

18.87 

250083  .... 

00.9416 

1156 

230157  .... 

01.3264 

18.63 

240008  .... 

01.0423 

1355 

240098  .... 

01.0163 

13,46 

240200  .... 

00.8776 

12.53 

250084  .„. 

01.1268 

13.13 

230159  .... 

01.3241 

17.40 

240009  .... 

01.1501 

12.81 

240099  .... 

01.0446 

11.38 

240205  .... 

00.9269 

250085  _. 

01.0493 

11.04 

230162  .... 

00.9761 

13.97 

240010  .... 

01.9877 

18.88 

240100  „.. 

015773 

16.95 

240206  .... 

00.8339 

250086  .... 

00.9820 

12.08                 ' 

230165  „.. 

01.7408 

18.96 

240011   .... 

01.1026 

14.63 

240101   .... 

015198 

1556 

240207  .... 

01.1892 

21.26 

250088  .... 

00.9881 

1356 

230167  .... 

01.2063 

18.27 

240013  .... 

01.2266 

15.49 

240102  .... 

01.0632 

12.97 

240210  .... 

01J002 

2151 

250089  .... 

01.0398 

10.86 

230169  .... 

01.3445 

19.72 

240014  .... 

01.0877 

16.06 

240103  .... 

01.1256 

1457 

250001   .... 

01.6597 

13.65 

250091   .... 

00.9638 

10.48 

tf^       ^^Hi 

230171   .... 

01.0360 

12.36 

240016  .... 

01.3843 

14.67 

240104  .... 

01.1698 

19.04 

250002  .... 

00.8108 

11.80 

250093  .... 

01.1476 

1152 

C   P 

230172  .... 

01.2642 

17.17 

240017  .... 

01.1252 

14.24 

240106  .... 

00.9307 

13.40 

250003  .... 

00.9261 

12.12 

250094  .... 

015731 

1357 

D  c 

230173  .... 

01.2653 

17.18 

240018  .... 

015112 

15.09 

240106  .... 

015288 

21.48 

250004  „.. 

01.4365 

13.66 

250096  .„. 

01.0352 

11.59 

230174  .... 

01.2966 

16.15 

240019  .... 

01.3072 

18.63 

240107  .... 

00.9027 

13.16 

250005  „.. 

00.9909 

08.78 

250096  .... 

01.1186 

14.83 

230175  .... 

02.6675 

14.97 

240020  .... 

01.1766 

16.41 

240108  .... 

01.0206 

10.01 

250006  .... 

00.9764 

12.45 

250097  .„. 

015120 

12.30 

230176  .... 

01.2103 

20.13 

240021   .... 

01.1289 

13.70 

240109  .... 

00.9690 

13.61 

260007  .... 

015263 

15.01 

250098  .... 

00.8689 

09.46 

^ 

230178  .... 

01.0454 

14.99 

240022  .... 

01.0734 

15.34 

240110  .... 

00.9611 

16.47 

250008  ..„ 

00.9896 

1151 

250099  .... 

015628 

11.75 

1 

230180  .... 

01.0835 

14.16 

240023  .... 

01.1016 

15.19 

240111    .... 

01.0310 

11.74 

250009  .... 

01.1394 

12.14 

250100  .... 

015444 

11.80 

1 

230184 

01  1304 

14.57 

240025 

01.1440 

14,38 

240112 

00.9869 
01.0385 

12.95 

250010  .... 
250012  .... 

01.0681 
00.9557 

10.06 
12.30 

250101  ._. 

250102  .._ 

00.8813 
01.4950 

08.70 
13J3 

230186  .... 

01.0962 

14^08 

240027  '.'.'.'. 

0l!0252 

1V62 

240114  .... 

10.60 

230188  .... 

01.1138 

15.94 

240028  .... 

01.0996 

15,09 

240116  .... 

01.6058 

21.44 

250015  .... 

01.0527 

09.37 

250104  .... 

013329 

14.06 

230189  .... 

00.9188 

13.54 

240029  .... 

015110 

14,23 

240116  .... 

00.9244 

12.14 

250017  .... 

00.9473 

13.08 

250105  .-. 

00.8949 

1158 

230190  .... 

01.3786 

18.04 

240030  .... 

01.3289 

15.33 

240117  .... 

01.1189 

15,35 

250018  .... 

00.9046 

1050 

250107  .... 

00.9658 

13.72 

'230191    .... 

00.8881 

13.06 

240031   .... 

01.0538 

13,01 

240119  .... 

00.8879 

1455 

250019  .... 

01J901 

14.82 

250109  .... 

00.9646 

10JO 

230193  .... 

01.2619 

16.40 

240036  .... 

01.4910 

17,88 

240121   .... 

00.9040 

16.37 

250020  .... 

00.9777 

08.74 

250112  .... 

00.9603 

11.79 

230194  .... 

01.1983 

13.91 

240037  .... 

01.1014 

15.67 

240122  .... 

01.0987 

1557 

250021   .... 

00.9606 

07.83 

250117  .... 

01.0673 

12.06 

230195  .... 

01.2973 

19.72 

240038  .... 

01.4942 

21,20 

240123  .... 

01.0561 

13.47 

250023    ... 

00.8516 

09.86 

250119  ._. 

01.0942 

10.32 

230197  .... 

01.2661 

17.75 

240040  .... 

015590 

16.06 

240124  .... 

01.0496 

1458 

250024  .... 

01.0275 

07,74 

250120  .-. 

00.9973 

10.44 

230199  .... 

01.1337 

15.53 

240041  

015707 

13.37 

240126  .... 

00.9045 

10.46 

250025  .... 

01.0231 

12.94 

250122  .„. 

015232 

15.54 

Q  QA 

230201    .... 

01.0707 

12.87 

240043  .... 

015186 

16.65 

240127  .... 

01.0109 

11.10 

250027  .... 

01.0461 

10.39 

250123  .... 

015141 

18.71 

^  y  ^ 

230204  .... 

01.2813 

19,02 

240044  .... 

01.1936 

15.06 

240128  .... 

01.1627 

15.73 

250029  .... 

00.9638 

10.16 

250124  .... 

00.9091 

10.51 

230206  .... 

01.0786 

14.68 

240045  .... 

01.0165 

16.58 

240129  .... 

01.0178 

12.94 

250030  ._. 

00.9948 

10.01 

250126  ... 

01.3004 

14.95 

230207  .... 

01.2236 

18.62 

240047  .... 

01.4158 

15.84 

240130  .... 

00.9797 

13.39 

250031   .... 

015574 

16.18 

250126  .... 

01.0603 

11.53 

230208  .... 

01.2154 

13.74 

240048  .... 

01.3229 

20.23 

240132  .... 

01.1820 

22.17 

250032  .... 

015336 

14.64 

250127  .... 

0a7931 



230211   .... 

00.9649 

12.38 

240049  .... 

01.7181 

19.30 

240133  .... 

01.1219 

15.04 

250033  .... 

00.9734 

11.82 

250128  .... 

00.9379 

10.79 

230P12  .... 

01.0570 

18.73 

240050  .... 

01.ia«)8 

18.32 

240135  .... 

00.9489 

11.11 

250034  .... 

01.4986 

11.58 

250131   .... 

01.0129 

09.78 

230213  .... 

01.0874 

11.66 

240051    .... 

00.9262 

15.59 

240136  .... 

00.8433 

12.11 

250035  .... 

00.8663 

12.15 

250134  .... 

01.0001 

11,82 

230216  .... 

01.3301 

15.22 

240052  .... 

015101 

15.63 

240137  .... 

01.1848 

14.41 

250036  .... 

00.9998 

10.69 

250136  ._. 

00.8317 

14.79 

230217  .... 

01.1531 

16.72 

240063  .... 

01.4947 

18.22 

240138  .... 

00.8944 

09.63 

250037  .... 

00.9016 

08.35 

250138  .... 

015884 

15.41 

230219  .... 

01.0261 

11.59 

240056  .... 

015468 

19.37 

240139  .... 

00.9726 

14.31 

250038  .... 

00.9956 

09.69 

250140  .._ 

00.9067 

08.90 

230221     .. 

01.3034 

20.08 

240057  .... 

01.7397 

20.10 

240140  .... 

00.9074 

11.48 

250039  .... 

00.9782 

0853 

260141   .... 

015843 

14.93 

.^  , 

. 

- 
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Provider 
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Avg. 
hour 

Provider 

Case 
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Avg. 
hour 

Provider 
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mix 

Avg. 
hour 
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mix 

Avg. 
hour 

Provider 

Case 

mix 

Avg. 
hour 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

250144  .... 

00.9087 

260086  .... 

01.0276 

12.04 

270003  .... 

01.1922 

16.85 

280021   .... 

01.1320 

13.17 

280108  ,.., 

01.0898 

12.16 

250145  .... 

00,7431 

260089  ,.,, 

01.0034 

12.53 

270004  .... 

01.6473 

16.14 

280022  .... 

00.9379 

10.81 

280109  .... 

00.8498 

11.14 

250146  .„. 

01.0147 

260091    ,.., 

01.6277 

1856 

270006  .... 

00.9936 

10.56 

280023  .... 

01.,^5?9 

1357 

280110  .... 

00.9955 

10.65 

260001    .... 

01.6604 

14.89 

260092  ,„. 

01.0280 

13.62 

270007  .... 

00.9529 

11.48 

280024  ..„ 

00.9818 

11.66 

280111   .... 

01.2937 

14.82 

260002  .... 

01 .3724 

1951 

260094  .,„ 

01.0726 

12.66 

270009  .... 

01.0682 

18.52 

280025  .... 

01.0212 

10.04 

280114  .... 

01.0081 

10.46 

260003  ,.,, 

01.0283 

12.20 

260095  „„ 

01.3812 

15.46 

270011   .... 

01.1014 

14.76 

280026  .... 

01.0488 

12.16 

280116  .... 

01.0183 

12.67 

260004  .... 

01.0563 

12.94 

260096  „„ 

01.4996 

19.36 

270012  .... 

01.4686 

16.27 

280028  .... 

01.0088 

11.92 

280117  .... 

01  0867 

13.19 

260005  .... 

01.5,562 

17.00 

260097  ..,. 

01.1369 

14.13 

270013  .... 

015710 

15.04 

280029  .... 

00.8925 

09.58 

280118  .... 

01.0471 

14.77 

260006  .... 

01.5091 

15.71 

260100  .... 

01.0538 

12.23 

270014  .... 

01.6127 

14.95 

280030  .... 

OI.AVtn 

21.75 

280119  .... 

00.8597 

260007  ... 

01.3660 

15.19 

260102  .... 

01.0829 

14.83 

270016  .... 

00.8137 

09.83 

280031    .... 

01.0559 

12.06 

280123  .,„ 

00.8035 

13.91 

260008  .... 

01 .2489 

14.14 

260103  .... 

01.3961 

16.34 

270017  .... 

01.2385 

15.69 

280032  .... 

015486 

1452 

290001    „„ 

01.6545 

20.33 

260009  .... 

01.2556 

14.91 

260104  .... 

01.6527 

17.76 

270019  ,.,. 

00.9621 

10.82 

280033  .... 

01.1060 

13.61 

290002  ,„, 

00.9094 

1650 

260011    .... 

01.5675 

16.81 

260105  .... 

01.8628 

17.57 

270021    .... 

01.1288 

13.12 

280034  .... 

01.1970 

13.53 

290003  „.. 

01.6628 

20,74 

260012  .... 

01.0755 

10.76 

260107  .... 

01.4005 

16.71 

270023  .... 

01.3333 

16.04 

280035  .... 

00,9221 

11.06 

290005  .... 

015576 

18,60 

260013  .... 

01.1777 

13,00 

260108  .... 

01.7809 

17.07 

270024  .... 

00.9949 

12.25 

280037  .... 

00.9970 

10.67 

290006  .... 

01.0379 

17.56 

260014  .... 

01.7042 

17.03 

260109  .... 

01.0304 

10.83 

270026  .... 

00.9248 

14.52 

280038  .... 

01.0946 

12.32 

290007  .... 

ove'c* 

2256 

260015  .... 

01.1455 

13.06 

260110  .... 

01.6218 

13.93 

270027  .... 

01.0069 

11.19 

280039  .... 

01.1507 

11.46 

290008  .... 

01.2S:0 

19.77 

260017  .... 

01.2244 

13.75 

260111    .... 

00.9167 

10.33 

270028  .... 

01.0198 

14.70 

280040  .... 

01.5951 

17.67 

290009  .... 

01.5071 

2053 

260018  ..,, 

00.9461 

08,71 

260112  .... 

01.4058 

17.17 

270029  .... 

01.0302 

14.41 

280041    .... 

01.0360 

10.18 

290010  .... 

01.1549 

16.04 

260019  ,... 

01.0189 

12.36 

260113  .... 

01.1613 

11.99 

270030  ,... 

00.7612 

280042  .... 

01.0397 

12.52 

290011   .... 

00.8724 

11.94 

260020  .... 

01.6648 

18.00 

260115  .... 

01.1921 

13,38 

270031    .... 

00.9294 

V6!86 

280043  .... 

01.1304 

13.48 

290012  ..„ 

01.3601 

18.32 

260021    .... 

01.4508 

16.18 

260116  .... 

01.1508 

12.40 

270032  ,„. 

01.0819 

15.20 

280045  .... 

01.1224 

12.49 

290013  ,... 

00.9998 

1506 

260022  .... 

01 .3952 

14.44 

260119  .... 

015581 

13.25 

270033  .... 

00.9108 

14.51 

280046  .... 

00.9991 

10.16 

290014  .... 

01.0364 

15,84 

260023  .... 

01.2376 

14.14 

260120  .... 

015378 

14.81 

270035  ,... 

01.0176 

13.97 

280047  .... 

01.0890 

14.84 

290015  .... 

00.9368 

14,63 

260024  .... 

01.0546 

11.04 

260122  .... 

01.1796 

12.00 

270036  .... 

00.9100 

11.20 

280048  .... 

01.0516 

10.70 

290016  .... 

01.2040 

13,62 

260025  .... 

01.2444 

13.10 

260123  .... 

01.0269 

10.37 

270039  .... 

00.9364 

17.94 

280049  .... 

01.0245 

1250 

290018  .... 

01 .2698 

17,16 

260027  .... 

01.5773 

17.97 

260127  .... 

00.9726 

13,39 

270040  „.. 

01.0843 

15.30 

280050  .... 

00.9501 

11.55 

290019  .,„ 

01.2290 

17,04 

250029  .... 

01.1914 

16.89 

260128  .... 

00.9655 

08,66 

270041    .... 

00.9648 

10.47 

280051   .... 

00.9747 

12.15 

290020  .... 

01.2552 

16,81 

260030  .... 

01.1698 

10.05 

260129  .... 

01.0658 

12,87 

270044  „„ 

01.2502 

12.55 

280052  ,„. 

01.0428 

10.45 

290021   ,.., 

01 .5764 

20  70 

260031    .... 

01.4920 

17.49 

260131    .... 

015902 

15,02 

270046  „„ 

00.9153 

13.91 

280054  .„. 

01.2385 

1553 

290022  .,., 

01.5911 

20,10 

260032  .... 

01.6988 

18.87 

260134  .... 

015830 

13.25 

270047  .... 

01.1693 

09.98 

280055  .... 

00.9076 

11.10 

290027  „,, 

01.0014 

16,54 

260033  .... 

01.3199 

14.53 

260137  .... 

01.1775 

13.64 

270048  .... 

01.1046 

13.59 

280056  .... 

01.0467 

09.44 

290029  ,,. 

00.9610 

260034  .... 

01.0194 

13.13 

260138  .... 

01.8670 

18.90 

270049  .... 

01.7178 

15.71 

280057  .... 

01.0131 

13.50 

290032  ,,., 

01.3945 

19,64 

260035  .... 

01.1391 

11.06 

260141    .... 

01.9337 

15.87 

270050  .... 

01.0085 

15.42 

280068  .... 

015654 

12.49 

300001   .... 

01.3455 

19.02 

260036  .... 

01.0811 

14.55 

260142  .... 

015046 

13.51 

270051   .... 

01.3094 

18.46 

280060  .... 

01.5755 

17.64 

300003  .... 

01.7463 

19.71 

260037  .,., 

01.2491 

13.74 

260143  .... 

01.0419 

10.03 

270052  .... 

01.0278 

19.34 

280061   .... 

01.3448 

14.94 

300005  .... 

015754 

17.05 

260039  .... 

01.2075 

10.70 

260146  .... 

01.5253 

14.81 

270053  ..„ 

01.1036 

08.14 

280062  .... 

01.1994 

11.55 

300006  .,., 

01.1294 

15.08 

260040  .... 

01.4936 

14.03 

260147  .... 

01.0244 

11.64 

270055  .... 

00.7054 

280064  .... 

01.0401 

11.38 

300007  „„ 

01.1469 

1946 

260042  .... 

01.1864 

15.65 

260148  .... 

00.9992 

14.12 

270057  .... 

01.1718 

15!06 

280065  .... 

01.23,18 

15.65 

300008  „„ 

015678 

15,50 

260044  .... 

01.0661 

13.62 

260158  .... 

01.0821 

10.90 

270058  .,., 

00.9589 

10,74 

280066  .... 

01.0733 

10.40 

300009  ,.,, 

01.1694 

16,54 

260047  .„, 

01.2906 

13.11 

260159  .... 

OI.IRSa 

18.22 

270059  ,.., 

00.8646 

12.91 

280068  ,.„ 

00.9019 

08.61 

300010  .... 

01.2414 

16,90 

260048  .,„ 

01.2887 

16.57 

260160  .... 

01.1296 

12.91 

270060  .... 

00.9063 

11.63 

280070  .... 

01,0299 

1152 

300011   .... 

015946 

20,39 

260050  .  „, 

01.0970 

12.97 

260162  .... 

01.1279 

16.85 

270063  .... 

00.8744 

13.29 

280073  .... 

01.0037 

13.90 

300012  .... 

01.2902 

20.73 

260051    „„ 

01.0865 

13.22 

260163  .... 

01.1758 

12.84 

270067  .... 

01.1181 

280074  .... 

01.0922 

10.62 

300013  .... 

015111 

15.98 

260052  ,... 

01.2556 

15.53 

260164  .... 

01.0759 

11.11 

270068  .... 

00.8709 

11.69 

280075  .... 

01.2277 

11.19 

300014  .„, 

01.25.33 

16.93 

260053  ... 

01.1326 

09.80 

260166  .... 

015139 

17.16 

270072  .... 

00.8859 

15.52 

280076  .... 

01.1028 

13.66 

300015  ..,, 

01.1504 

16.71 

260054  .... 

01.2860 

16.62 

260172  .... 

00.9927 

11.99 

270073  .... 

01.1496 

10.27 

280077  .... 

015979 

1656 

300016  .... 

01.2402 

17  23 

260055  .... 

01.0641 

12.73 

260173  ... 

00.9866 

1052 

270074  .... 

00.8792 

280079  .... 

00.9470 

09.48 

300017  .... 

01.1839 

18.41 

260057  .,., 

015108 

13.64 

260175  .... 

01.1904 

13.15 

270075  .... 

00.9339 

280080  .... 

01.2358 

1057 

300018  .... 

01.2222 

1856 

260059  „., 

01.1143 

11.93 

260176  .... 

01.5577 

15.91 

270076  .... 

00.7820 

280081   ,... 

01.4820 

16.98 

300019  ,.,, 

01.2465 

17.09 

260061    .... 

01.1439 

09,82 

260177  .... 

015963 

18.12 

270079  .... 

00.9326 

12.56 

280082  .... 

01.2966 

10.41 

300020  .... 

01.2355 

18.13 

260062  .... 

01.1626 

15,45 

260178  .... 

01.5044 

19.22 

270080  .... 

01.1012 

13.18 

280083  .... 

01.0266 

11.97 

300021   „„ 

01.1580 

14.84 

260063  .... 

01.1442 

13.06 

260179  .... 

01.5327 

20.18 

270081    ,... 

00.9722 

10.11 

280084  .... 

01.0412 

09.83 

300022  „„ 

01.1177 

15.00 

260064  „., 

01.3886 

15.64 

260180  .... 

01.5530 

17.26 

270082  .... 

00.9105 

14.85 

280085  „„ 

00.8963 

1352 

300023     ,. 

015379 

1905 

260065  .... 

01.6791 

14.32 

260183  .... 

01.6.TR1 

15.05 

270083  .... 

01.0383 

12.97 

280088  ,.,. 

01.6715 

17.29 

300024  „„ 

01.2305 

15,72 

260066  .... 

01.1340 

12.15 

260186  .... 

01.1666 

14.14 

270084  .... 

00.9200 

13.03 

280089  .... 

01.0477 

12.85 

300028  ,„, 

015066 

16.12 

260067  .... 

00.9176 

12.05 

260188  .... 

01.3803 

15,00 

280001    .... 

01.0424 

12.18 

280090  .... 

00.9980 

11.70 

300029  ,„, 

01,3288 

20.57 

260068  .... 

01.7843 

17.91 

260189  „„ 

00.8964 

09.49 

280003  .... 

01.8996 

16.43 

280091    .... 

01.0891 

13.13 

300033  ,.,. 

01,0766 

1355 

260070  .... 

01.2308 

10.32 

260190  .... 

01.2074 

20.62 

280006  .... 

01.4389 

16.26 

280092  .,„ 

00,9183 

11.14 

300034  ,,„ 

01.7985 

21.02 

260073  .... 

01.0281 

10,98 

260191    .... 

015290 

17.70 

280009  .... 

01.5319 

15.40 

280094  .,„ 

01.1517 

12.59 

310001    .„. 

01.6513 

22,19 

260074  .... 

015161 

13,00 

260193  .... 

015593 

16.36 

280011   .... 

00,9727 

10.71 

280097  ,„. 

00.9670 

12.09 

310002  .  „, 

01,7937 

22,69 

260077  „.. 

01.5220 

15.46 

260196  .... 

01.1421 

14.93 

280012  .... 

015184 

12.69 

280098  .,„ 

00.9679 

10.10 

310003  .,„ 

015115 

20,93 

260078  ..„ 

01.1278 

13.62 

260197  .... 

015162 

20.81 

280013  .... 

02.0045 

20.17- 

280101   .... 

01.1395 

12.16 

310005  „„ 

01.1880 

19,16 

260079  ..„ 

01.0065 

10.71 

260198  .... 

015144 

14.62 

280014  .... 

01.0475 

10.76 

280102  .,., 

00.9671 

1052 

310006  .... 

015265 

19.94 

260080  ,... 

01.0818 

09.00 

260200  .... 

01.2021 

19.15 

280015  ,... 

01.1021 

13.75 

280104  ,„. 

01.0008 

10.12 

310008  .... 

01.2993 

20,15 

260081    .... 

01.4117 

17.40 

260202  „„ 

015971 

16.81 

280017  .... 

01.1136 

12.92 

280106  .... 

01.2978 

14.83 

310009  .... 

01.1537 

19,28 

260082  .... 

01.1213 

1357 

260204  .... 

00.8039 

280018  .... 

00.9982 

11.78 

280106  .... 

01.0662 

12.09 

310010  .... 

015724 

19.78 

260085  .... 

01.5139 

17.37 

270002  .... 

01.1955 

12^64 

280020  ..„ 

01.4322 

16.53 

280107  ,... 

01.0346 

10,56 

310011   .... 

01.2389 

1615 
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310012  .... 

01.5465 

21.51 

310105  „.. 

01.3448 

19.91 

330012  .... 

015891 

26.43 

3,30115  .... 

012289 

13.79 

330221  .... 

01.2913 

2537 

310013  .... 

01.3011 

17.62 

310108  ..- 

01J071 

19.81 

330013  .... 

01.9898 

16.97 

330116  ..„ 

00.971 1 

16.94 

330222  .... 

012085 

14.02 

310014  .... 

01.6025 

22.63 

310110  _.. 

01.1805 

18.46 

330014  .... 

01.4094 

25.19 

330118  .... 

01.5992 

16.45 

330223  .... 

01.0718 

13.45 

310015  .... 

01.6967 

23.19 

310111   .... 

01.2890 

17.97 

330016  .... 

01.0313 

14.50 

330119  .... 

01.7324 

2728 

330224  .... 

012545 

19.36 

■     310016  .... 

01.2159 

20.92 

310112  ..» 

012782 

18.62 

330019  ..„ 

01.2647 

22.80 

330121  .... 

01.0075 

14.56 

330225  .... 

01.1934 

23.33 

310017  .... 

01.3456 

20.37 

310113  _„ 

01.2519 

18.56 

3.30020  .... 

01.0852 

14.84 

330122  ..- 

012317 

20.97 

330226  .... 

012692 

17.69 

310018  .... 

01.2401 

24.06 

310115  ..- 

01.1827 

18.93 

330023  .... 

01.2029 

20.82 

330125  .... 

01.6989 

18.97 

330229  .... 

01.3227 

13.56 

310019  .... 

01.6525 

20.28 

310116  _.. 

012871 

19.92 

330024  .... 

01.8238 

26.75 

330126  .... 

012026 

18J6 

330230  .... 

01.5327 

24.70 

310020  .... 

01.2383 

18.05 

310118  -.. 

01.2884 

23.38 

330025  -.. 

01.1054 

14.30 

330127  .... 

013874 

24.83 

330231    .... 

01.1566 

25.13 

310021   „.. 

01.3406 

1825 

310119  .... 

01.5707 

29.97 

330027  .... 

01.5406 

28.98 

330128  .... 

01.4001 

25.66 

330232  .... 

012524 

14.83 

310022  .... 

01.2341 

18.31 

310120  .... 

01.0934 

1721 

330028  .... 

01.3486 

22.68 

330132  .... 

01.1440 

12.27 

330233  .... 

01.5282 

27.14 

310024  .... 

01.2391 

20.74 

310121  .... 

01.1299 

18.72 

330029  .... 

01.1456 

15.76 

3.30133  .... 

01.3714 

26.33 

330234  .... 

02.0317 

25.92 

310025  .... 

01.1982 

19.63 

310898  .... 

00.4649 

330030  .... 

01.1803 

14.98 

330135  .... 

01.2404 

16.49 

330235  .... 

01.1443 

16.14 

310026  .... 

01.3190 

20.21 

320001  .... 

01.4446 

le'^ 

xvvm  .... 

01.1764 

1316 

330136  .... 

012613 

21.77 

330236  .... 

01.3346 

25.41 

310027  .... 

01.3101 

18.35 

320002  .... 

01.3067 

20.26 

330034  .... 

01.0194 

28.07 

330140  .... 

01.6566 

16.38 

330238  .... 

01.1253 

14.95 

310028  .... 

01.1788 

1828 

320003  .... 

01.2587 

13.22 

330036  .... 

012568 

20.09 

330141  .... 

01.3119 

22.33 

330239  .... 

01.2376 

13A4 

310029  .... 

01.7881 

19.95 

320004  .... 

01.1565 

15.58 

330037  .... 

01.0934 

1375 

330144  .... 

01.0820 

12.78 

330240  .... 

01.3190 

26.44 

310031    .... 

02.5338 

22.82 

320005  .... 

012264 

16.12 

330038  .... 

01.1641 

14.14 

330148  .... 

00.9909 

13.44 

330241   .... 

01.8452 

20.10 

310032  .... 

01.2716 

19.09 

320006  .... 

01.3782 

13.69 

330039  .... 

00.8406 

13.46 

330151  .... 

01.0970 

12.90 

330242  .... 

01.3650 

19.96 

310034  .... 

01.2258 

19.42 

320009  .... 

01.5065 

15.54 

330041   .... 

01.3283 

24.26 

.3,30152  .... 

01.4065 

26.08 

330245  .... 

01-2193 

15.62 

310036  .... 

01.2240 

17.75 

320011   .... 

00.9910 

15.41 

330043  .... 

01.2503 

24.13 

330153  .... 

01.6335 

16.76 

330246  .... 

01.2161 

22.72 

310037  .... 

01.2157 

23.45 

320012  .... 

01.0253 

14.52 

.330044  .... 

01.1694 

16.27 

330154  .... 

01.4930 

330247  .... 

00.6932 

24.34 

310038  .... 

01.7602 

21.93 

320013  .... 

01.0733 

15.64 

330045  .... 

01.4054 

22.13 

330157  .... 

012605 

15.69 

330249  .... 

01.2319 

15.40 

310039  .... 

01.2973 

18.74 

320014  „.. 

00J531 

13.73 

330046  .... 

01.5348 

26.37 

330158  .... 

01.3217 

21.63 

330250  .... 

01.2727 

16.08 

310040  .... 

01.2386 

20.49 

320016  .... 

01.1396 

14.59 

330047  .... 

01.2736 

15.31 

330159  .... 

01.3201 

17.51 

330252  .... 

00.9592 

14.59 

310041   .... 

01.2754 

20.49 

320017  .... 

01.1751 

1722 

,\3n048  .... 

012376 

15.07 

,3,30160  .... 

01.4209 

24.63 

,\30?54  .... 

01.0004 

16.38 

310042  .... 

01.1754 

21.01 

320018  .... 

01.4546 

16.07 

330049  .... 

01.2842 

17.67 

330161  .... 

00.9498 

1529 

310258  .... 

01.3313 

23.94 

310043  .... 

01.2230 

19.18 

320019  .... 

01.3944 

17.39 

330053  .... 

01.1371 

13.82 

330162  .... 

01.3010 

22.13 

330259  .... 

01.4230 

21.97 

310044  .... 

01.3075 

18.63 

320021   .... 

01.6940 

17.70 

330055  .... 

01.4247 

27.10 

330163  .... 

01.1475 

'  15.59 

330261    .... 

01  ?fi,3? 

21.92 

310045  .... 

01.2990 

23.02 

320022  .... 

01.2537 

16.29 

330056  .... 

01.4228 

24.73 

330164  .... 

01.3340 

17.75 

330263  .... 

01.0461 

15.05 

310047  .... 

01.2841 

20.46 

320023  .... 

01.0782 

11.67 

330057  .... 

01.6252 

16.38 

330166  .._ 

00.9789 

13.39 

330264  

01.1798 

17.85 

310048  .... 

01.2223 

15.96 

320030  .... 

01.0494 

15.83 

330058  .... 

01.2703 

14.94 

330167  „.. 

01.5602 

26.57 

330265  .... 

01.2976 

1523 

310049  .... 

01.3084 

19.63 

320031   .... 

00.9369 

12.53 

330059  .... 

01.5565 

26.37 

330169  .... 

01.4141 

28.56 

,^30267  .... 

01.3104 

21.14 

310050  .... 

01.1861 

20.08 

320032  .... 

00.9493 

15.92 

330061   .... 

01.3455 

21.49 

330171  .... 

012994 

22.03 

330268  .... 

01.1163 

1437 

310051    .... 

01.2773 

2127 

320033  .... 

01.1006 

17.04 

330062  .... 

01.0580 

14.93 

330175  .... 

01.0770 

1320 

330270  .... 

01.9165 

28.16 

3inos?  .... 

01.2164 

20.20 

320035  .... 

01.3206 

13.24 

330064  .... 

01.4068 

25.74 

330177  .... 

01.0088 

13.24 

,^30273  .... 

01.3526 

20.62 

310054  .... 

01.2774 

21.28 

320037  .... 

01.1547 

13.11 

330065  .... 

01.1936 

16.20 

330179  .... 

00.8930 

12.97 

330275  .... 

01.2280 

16.62 

310066  .... 

01.1793 

17.95 

320038  .... 

012495 

14.38 

330066  .... 

01.2270 

17.39 

330180  .... 

01.1887 

14.90 

330276  .... 

01.2188 

16.70 

310057  .... 

01.2752 

18.24 

320046  .... 

01.0773 

15.91 

330067  .... 

01.3194 

18.82 

330181  .... 

01.2338 

27.69 

330277  .... 

01.1783 

1522 

310058  .... 

01.1306 

20.45 

320048  .... 

012180 

12.91 

330072  .... 

01J3403 

26.08 

330182  .... 

02.3720 

25.91 

330279  .... 

012887 

16.77 

310060  .... 

01.1744 

15.89 

320056  .... 

0OS24O 



330073  .... 

01.2108 

12.91 

330183  .... 

01.3597 

17.43 

330281    .... 

00.5697 

20.00 

310061    .... 

01.1668 

18.39 

320057  .... 

01.0162 

330074  ;... 

012561 

15.83 

330184  .... 

01.3567 

22.64 

330285  .... 

01.7416 

20.83 

310062  .... 

01.3150 

24.72 

320068  .... 

00.7242 

330075  .... 

01.0777 

15.06 

330185  .... 

01.1982 

22.90 

330286  .... 

01.3414 

21.78 

310063  .... 

01.3385 

20.38 

320059  .... 

01.0386 

330078  .... 

01J801 

15.94 

330186  .... 

01.0663 

19.57 

330288  .... 

01.0498 

15.73 

310064  .... 

01.2553 

20.41 

320060  .... 

00S193 

330079  .... 

01.2608 

14.89 

330188  .... 

01.2357 

16.63 

330290  .... 

01.7045 

26.56 

310067  .... 
310069  .... 

01.2814 
01.1751 

19.21 
18.53 

320061  .... 

320062  .... 

01.3108 
00.8670 

330080  .... 
330082  .... 

01.3188 
01^573 

23.40 
16.58 

330189  .... 
330191   .... 

00.7685 
01.2977 

1300 
16.96 

330293  .... 
330304  .... 

01.1864 
012689 

13.94 
24.14 

310070  .... 

01.3224 

20.67 

320063  .... 

012952 

is^d? 

330084  .... 

00.9780 

15.00 

330193  .... 

01.36.55 

24.94 

330306  .... 

01.4100 

23.49 

310071    .... 

00.7721 

320065  .... 

01.1964 

15.47 

330085  .... 

01.3582 

17.69 

330194  .... 

01.8291 

25.78 

330307  .... 

01.2206 

16.06 

310072  .... 

01.2463 

19^27 

320067  .... 

00.9066 

10.33 

330086  .... 

01.2397 

22.49 

330195  .... 

01.5607 

26.38 

330308  .... 

012850 

2428 

310073  .... 

01.4738 

20.47 

320068  .... 

01.0028 

15.10 

330088  .... 

01.1084 

22.93 

.\30196  .... 

01.3817 

24.47 

330309  .... 

01.2115 

22.70 

310074  .... 

01.2517 

19.30 

320069  .... 

01.0237 

12.54 

330090  .... 

01.6385 

15.36 

330197  .... 

01.0509 

1466 

330314  .... 

01.2907 

21.13 

310075  .... 

01.3036 

20.76 

320070  .... 

00.9179 

330091   .... 

01.3756 

17.28 

330198  .... 

01.3557 

26.09 

330315  .... 

01.1665 

21.49 

310076  .... 

01.3534 

25.44 

320074  .... 

01.1338 

17.10 

330092  .... 

01.0293 

13.86 

330199  .... 

01.2843 

23.00 

330316  .... 

012991 

23.18 

310077  .... 

01.5680 

20.76 

320076  .... 

012003 

14.58 

330094  .... 

01.1784 

14.68 

330201   .... 

01.4500 

24.55 

330327  .... 

00.9253 

14.93 

310078  .... 

01.2714 

22.01 

320079  .... 

01.1346 

18.51 

330095  .... 

01.1935 

15.53 

330202  .... 

01.4040 

25.07 

330331   .... 

012039 

24.80 

310081   .... 

01.2509 

1824 

320080  .... 

00.5832 

12.07 

330096  .... 

01.0573 

13.82 

,\30203  .... 

01.3484 

18.97 

330332  .... 

012506 

2224 

3ioora  .... 

01.2392 

2023 

330001   .... 

01.1722 

19.91 

330097  .... 

01.1720 

14.78 

330204  .... 

01.3382 

2341 

330333  .... 

01.3116 

23.30 

310084  .... 

01.1994 

18.74 

330002  .... 

01.4547 

22.56 

330100  .... 

00.7032 

22.60 

\3n205  .... 

01.2042 

17.97 

330336  .... 

01J679 

26.06 

310085  .... 

01.1133 

330003  .... 

01.2847 

17.15 

330101   .... 

01.7173 

30.13 

330208  .... 

012029 

21.83 

330338  .... 

01.1671 

20.43 

310086  .... 

01.1944 

19'53 

330004  .... 

01.3090 

17.83 

330102  .... 

01.3050 

15.74 

,^3n209  .... 

012328 

18.89 

330339  .... 

00.7973 

17.43 

310087  .... 

012491 

18.41 

330005  .... 

01.7496 

18.22 

330103  .... 

01.1862 

15.52 

330211   .... 

01.1984 

1521 

330340  .... 

01.1787 

24.08 

310088  .... 

01.1610 

19.42 

330006  .... 

01.3397 

22.16 

330104  .... 

01.3474 

24.45 

330212  .... 

012156 

18.85 

330350  .... 

01.8045 

2628 

310090  .... 

012276 

20.34 

330007  .... 

01.3752 

15.51 

330106  .... 

01.5766 

29.39 

330213  .... 

01.1346 

15.33 

330353  .... 

01.3027 

24.98 

310091   ... 

012150 

18.76 

330008  .... 

01.1600 

15.29 

330107  .... 

01.1823 

22.28 

330214  .... 

01.7349 

27.58 

330354  .... 

01.4060 

310092  .... 

01.3769 

18.31 

330009  .... 

012687 

26.03 

330108  .... 

01.2065 

16.53 

330215  .... 

01.1490 

15.94 

330357  .... 

01.3696 

29.57 

310093  ... 

01.1876 

18.64 

330010  .... 

012305 

14.08 

330111   .... 

01.1373 

13.22 

330218  .... 

01.2150 

16.58 

330369  .... 

00.9253 

19J0 

310096  ... 

01.8968 

2227 

330011   .... 

012148 

16.40 

330114  .... 

00.9949 

15.08 

330219  .... 

01.6147 

18.45 

330372  .... 

012703 

21 J7 
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Provider 


330381 

330383 

330385 

330386 

330387 

330389 

330390 

330393 

330394 

330395 

330396 

330397 

330398 

330399 

340001 

340002 

340003 

340004 

340005 

340006  . 

340007 

340008  . 

340009  . 

340010  . 

340011  . 

340012  . 

340013  . 

340014  . 

340015  . 

340016  . 

340017  . 

340018  . 

340019  . 

340020  . 

340021  . 

340022  . 

340023  . 

340024  , 

340025  . 

340027  . 

340028  .. 

340030  .. 

340031  .. 

340032  .. 

340034  .. 

340035  .. 

340036  ,. 

340037  .. 

340038  .. 

340039  .. 

340040  .. 

340041  .. 

340042  .. 

340044  .. 

340045  .. 

340047  .. 

340048  .. 

340049  ... 

340050  ... 
340061  ... 
340052  ... 
340063  ... 
340054  ... 
340065  ... 

340060  ... 

340061  ... 

340063  ... 

340064  ... 


Case 

mix 
Index 


012440 

01.5047 

01.4091 

01.1674 

00.8496 

01.8827 

01.3011 

01.6207 

01.4091 

01.3622 

01.2287 

01.5173 

01.2377 

01.3658 

01.3618 

01.8293 

01.1755 

01.4936 

01.1924 

012405 

01.1630 

01.1836 

01.5128 

01.3133 

01.0666 

01.1413 

01.2006 

01.6068 

01.2374 

01.1048 

01.2631 

01.1928 

01.1077 

01.1827 

01.3166 

01.0900 

0V3151 

01.2484 

01.1576 

012165 

01.4178 

01.8722 

01.0154 

012736 

012686 

01.1562 

01.1861 

012293 

01.1347 

012821 

01.8061 

01.2486 

01.1515 

01.0459 

01.0286 

01.9040 

01.2550 

00.6445 

01.1703 

012070 

01.0038 

01.5864 

01.082S 

012212 

01.1257 

01.6405 

01.0344 

01.1708  I 


Avg. 
hour 
wage 


23.70 

29!l1 

17.11 

2322 

27.58 

24.47 

22.84 

16.96 

25.96 

26.91 

26.69 

24.94 

28.62 

17.90 

1629 

14.86 

15.33 

12.35 

13.41 

13.78 

15.73 

18.76 

14.82 

12.63 

14.03 

1424 

18.81 

14.74 

13.82 

13.87 

13.17 

13.33 

18.53 

13.89 

13.65 

16.32 

13.00 

1318 

13.68 

15.42 

17.35 

11.45 

16.39 

16.12 

15.17 

15.00 

15.38 

13.31 

16.55 

16.34 

14.67 

1314 

10.39 

09.87 

16.64 

07.91 

15.08 

14.78 

1520 

16.81 

17.14 

12.08 

16.33 

14.49 

17.49 

11.52 

14.10 


Provider 


340065 

340067 

340068 

340069 

340070 

340071 

340072 

340073 

340075 

340080 

340084 

340085 

340087 

340088 

340089 

340090 

340091   , 

340093 

340094  . 

340096  . 

340097  . 

340098  . 

340099  . 

340100  . 

340101  . 

340104  . 

340105  . 

340106  . 

340107  . 
340109  . 

340111  . 

340112  . 

340113  . 

340114  . 

340115  ., 

340116  ., 

340119  ., 

340120  .. 

340121  .. 

340122  .. 

340123  .. 

340124  .. 

340125  .. 

340126  .. 

340127  .. 

340129  .. 

340130  .. 

340131  .. 

340132  .. 

340133  .. 

340136  .. 

340137  .. 

340138  .. 

340141  .. 

340142  ... 

340143  ... 

340144  ... 

340145  ... 

340146  ... 

340147  ... 

340148  ... 
340151   ... 

340153  ... 

340154  ... 

340155  ... 

340156  ... 

340158  ... 

340159  ... 


Case 

mix 
ifxlex 


01.1402 

01.1674 

01.3530 

01.7583 

012688 

01.0358 

01.1025 

01.4664 

01.1532 

01.1422 

01.0553 

01.1922 

01.1725 

01.1225 

00.9771 

01.0764 

01.6452 

01.1216 

01.3282 

012409 

01.1145 

01.6380 

01.1377 

012221 

01.0389 

01.0198 

01.3469 

01.1325 

012480 

01.3004 

01.1326 

01.0464 

01.9082 

01.4397 

01.5014 

01.7657 

012890 

01.1006 

01.0702 

01.0063 

01.1582 

01.0999 

01.4091 

01.3403 

012586 

012571 

01J265 

01.3162 

012827 

01.1553 

00.9837 

01.4444 

01.1751 

01.5719 

012200 

01J653 

012895 

012739 

01.0497 

01.3448 

01.4339 

012056 

01.9188 

00.7612 

01.4494 

00.8O2S 

01.1027 

01.1214 


Avg. 
hour 
wage 


13.03 
12.63 
12.17 
17.39 
15.12 
1349 
13.40 
18.47 
14.80 
09.88 
1362 
14.33 
14.86 
14.92 
10.77 
14.15 
17.60 
11.99 
15.81 
-14.57 
11.48 
1625 
11.89 

09.36 

07.49 

17.54  ^ 

15.13 

15.74 

14.37 

12.76 

1396 

18.50 

18.30 

16.58 

19.73 

13.80 

12.06 

12.96 

10.85 

13.69 

13.00 

16.81 

15.76 

15.62 

17.74 

1486 

15.31 

12.54 

14.11 

16.24 

12.18 

14.43 

17.23 

14.37 

17.58 

17.53 

1727 

12.17 

15.57 

15.52 

1347 

19.98 

14.62 

20.53 


15.90 
14.10 


Provider 


340160 

340162 

340164 

340166 

340168 

350001 

350002 

360003 

350004 

350005 

350006 

350007 

350008 

350009 

350010 

350011 

350012 

350013 

350014 

350015  , 

350016  . 

350017  . 

350018  . 

350019  . 

350020  . 

350021  . 

350023  . 

350024  . 

350025  . 
350027  . 

350029  . 

350030  . 

350033  . 

350034  . 
360035  . 
350036  . 
350038  ., 
360039  ., 

350041  .. 

350042  .. 

350043  .. 

350044  .. 
350047  .. 
360049  .. 
350050  .. 
360061  .. 
350063  .. 

350065  .. 

350066  .. 
350068  .. 
350060  .. 
360061  .. 
350063  .. 
360064  .. 
360066  .. 
360066  .. 

360001  .. 

360002  .. 

360003  ... 

360006  ... 

360007  ... 

360008  ... 

360009  ... 

360010  ... 

360011  ... 

360012  ... 

360013  ... 

360014  ... 


Case 

mix 

index 


01.1146 

01.1558 

01.3548 

01.3222 

00.5447 

01:0315 

01.6951 

01.1489 

01.8730 

01.1089 

012745 

01.0060 

01.0659 

01.1443 

01.0952 

01.7258 

01.0654 

01.1237 

01.1283 

01.6098 

00.9575 

01J376 

01.1527 

01.5855 

013945 

01.0494 

01.0025 

01.1556 

00.9831 

00.9928 

00.8768 

01.0239 

00.9352 

00.9722 

00.9150 

00.9025 

01.0215 

01.0200 

01.0704 

01.0638 

01.5278 

00.8327 

01.1831 

01.1917 

01.0158 

00.9788 

00.8959 

00.9074 

00.9586 

01.0392 

00.9417 

00.9976 

00.9146 

00.7287 

00.9497 

00.6282 

012318 

01.1534 

01.6359 

01.7543 

01.0831 

012069 

01.3259 

01.1667 

01.2476 

012386 

01.1028 

01.1275 


Avg. 
hour 
wage 


12.75 

16.49 

17.07 

17.47 

14.80 

1125 

16.15 

14.21 

17.07 

1121 

17.95 

0921 

1330 

14.36 

11.07 

16.96 

11.31 

13.52 

10.67 

15.71 

11.10 

15.09 

09.40 

17.49 

16.19 

10.29 

11.13 

09.39 

11.69 

1222 

09.62 

14.92 

1357 

12.92 

0926 

09.81 

15.62 

12,62 

12.85 

12.64 

14.64 

08.90 

15.32 

09.83 

11.38 

12.48 

11.10 

11.18 

11.87 

11.16 

0724 

12.32 


Provider 


10.34 


15.77 
14.33 
18.41 
18.70 
15.64 
14.53 
17.41 
14.40 
16.40 
17.96 
16.12 
15.02 


360015 
360016 
360017 
360018 
360019 
360020 
360021 
360024 
360025 
360026 
360027 
360028 
360029 
360030 
360031 
360032  , 

360034  . 

360035  . 

360036  . 

360037  . 

360038  . 

360039  . 

360040  . 

360041  . 

360042  . 

360044  . 

360045  . 
360048  . 

360047  . 

360048  . 

360049  . 

360050  . 

360051  . 
360062  . 
360064  .. 

360055  .. 

360056  .. 

360057  .. 

360058  .. 

360059  .. 

360062  .. 

360063  .. 

360064  .. 

360065  .. 

360066  .. 

360067  .. 

360068  .. 

360069  .. 

360070  .. 

360071  .. 

360072  .. 

360074  .. 

360075  ... 

360076  .. 

360077  ... 

360078  .„ 

360079  ... 

360080  ... 

360081  ... 

360082  ... 

360083  .. 

360084  ... 

360085  ... 

360086  ... 

360087  ... 

360088  ... 

360089  ... 

360090  ... 


Case 

rmx 
mdex 


01.4740 

01.5341 

01.7224 

01.5058 

012310 

01.4312 

012185 

012366 

01.1899 

01.1855 

01.5371 

01.3748 

01.1187 

01.1943 

012736 

01.0786 

01.1979 

01.4871 

01.1922 

02.1054 

01.4843 

012818 

012237 

01.3449 

01.1135 

01.0728 

01.4747 

01.1337 

01.0766 

01.8291 

013148 

01.1785 

01.5018 

01.7050 

012823 

01.1928 

01.3100 

01.0723 

01.1505 

01.4957 

01.6712 

01.1068 

01.4694 

012442 

012236 

01.1075 

01.5775 

01.0213 

01.5646 

012617 

01.1876 

01.4123 

01.4347 

01.3232 

01.4129 

012635 

01.6716 

01.1335 

01.3223 

01.3216 

01.3063 

01.6031 

01.7507 

01.4164 

01.3186 

01.1425 

01.0943 

01.2463 


Avg. 
hour 
wage 


17.62 

17.05 

18.91 

17.63 

1721 

16.47 

16.31 

16.75 

17.00 

15.01 

17.37 

15.02 

14.74 

14.51 

16.00 

1527 

12.84 

18.47 

16.47 

18.67 

16.89 

14.64 

16.01 

16.68 

1426 

1426 

1921 

1635 

12.46 

2028 

17.96 

12.14 

18.53 

16.61 

14.56 

16.86 

15.51 

12.52 

15.01 

18.80 

17.01 

14.42 

17.62 

15.02 

14.92 

11.39 

18.67 

1538 

15.73 

14.03 

14.87 

16.37 

19.23 

15.96 

16.81 

17.46 

1823 

14.11 

17.76 

17.76 

1520 

16.81 

1824 

15.83 

16.92 

14.18 

15.10 

17.34 


Provider 


360091 
360092 
360093 
360094 
360095 
360096 
360098 
360099 
360100 
360101 
360102 
360103 
360104 
360106 
360107 
360108 
360109 
360112 

360113  , 

360114  . 

360115  . 

360116  . 

360118  . 

360119  . 

360120  . 

360121  . 

360122  . 

360123  . 

360124  . 

360125  . 

360126  . 

360127  . 

360128  . 

360129  . 

360130  . 

360131  . 

360132  ., 

360133  .. 

360134  .. 

360135  .. 

360136  .. 

360137  .. 

360139  .. 

360140  .. 

360141  .. 

360142  .. 

360143  .. 

360144  .. 

360145  .. 

360147  .. 

360148  .. 

360149  - 

360150  .. 

360151  .. 

360152  .. 

360153  .. 

360154  .. 
360156  ... 
360156  ._ 
360159  ... 

360161  ..; 

360162  ... 

360163  ... 

360164  ... 

360165  _. 

360166  _ 

360169  ... 

360170  ... 


Case 

mix 

iTKJex 


012664 

01.1787 

012189 

01.1798 

012746 

01.0991 

01.3837 

01.0624 

012993 

01.7474 

012642 

01.3969 

00.9491 

01.1455 

01.1824 

01.0347 

01.0463 

01.7808 

01.3411 

01.0986 

01.1640 

01.0704 

012778 

012596 

00.7469 

012395 

01.3784 

012396 

012023 

01.1405 

01.3140 

01.0633 

01.1316 

01.0195 

01.0626 

012097 

012467 

01.4538 

01.5673 

012170 

01.1243 

01.5686 

00.9743 

01.0780 

01.4099 

01.0062 

012491 

012708 

01.5305 

012000 

01.1722 

01.1040 

012634 

01.3390 

01.4837 

01.1782 

01.0398 

01.3267 

01.1304 

01.2104 

012553 

012698 

01.7578 

00.8600 

01.1166 

01.1834 

01.0871 

01.1101 


Avg. 
hour 
wage 


17.38 

16.42 

15.15 

18.37 

15.08 

14.95 

17.84 

15.49 

15.02 

19.63 

17.18 

18.47 

16.76 

12.63 

15.07 

1397 

16.12 

19.41 

17  59 

14.97 

16.96 

14.50 

1525 

17.14 

17.54 

16.08 

16.72 

16.88 

16.36 

14.91 

15.84 

14.17 

1372 

13.03 

13.04 

16.01 

16.73 

16.50 

17.39 

14.57 

13.87 

18.00 

12.05 

14.54 

18.14 

13.89 

1684 

1665 

1526 

14.87 

1428 

1584 

16  63 

1561 

16.15 

12.99 

11.51 

17.47 

16.04 

16.45 

18.08 

1567 

18.19 

1358 

1353 

15.77 

1628 

16.93 
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Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Providef 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

360172  .... 

01.3501 

15.73 

370034  ... 

01.1511 

11.98 

370153  .... 

01.1505 

13.77 

380064  .... 

01.2983 

18.01 

390055  .... 

01.6951 

19.09 

360174  .... 

01.2039 

14.63 

370035  ... 

01.4865 

14.39 

370154  .... 

00.9983 

11.80 

380065  .... 

01.0296 

17.02 

390056  .... 

01.1105 

15.26 

360175  .... 

01.1487 

15.64 

370036  ... 

00,9836 

08.68 

370156  .... 

01.1475 

12.70 

380066  .... 

01.3878 

15.59 

390057  .... 

01.2599 

17.60 

360176  .... 

01.2231 

12.33 

370037  ... 

01.5519 

15.41 

370158  .... 

01.0613 

12.52 

380068  .... 

01.0179 

18.42 

390058  .... 

01.3006 

16.59 

360177  .... 

01.2790 

16.76 

370038  ... 

00.9814 

10.14 

370159  .... 

01.3848 

14.16 

380069  .... 

01.1849 

15.99 

390059  .... 

01.3068 

15.15 

360178  .... 

01.2346 

14.42 

370039  ... 

01.3170 

17.93 

370161  .... 

01.1867 

16.35 

380070  .... 

01.1736 

18.67 

390060  .... 

01.0954 

14.69 

360179  .... 

01.2754 

17.80 

370040  ... 

01.0365 

09.92 

370163  .... 

00.8697 

09.85 

380071  .... 

01.2557 

21.69 

390061  .... 

01.3869 

17.33 

360180  .... 

02.2165 

20.03 

370041  ... 

00.9739 

12.74 

370165  .... 

01.1600 

10.92 

380072  .... 

00.9976 

13.01 

390062  .... 

01.1690 

14.09 

360184  .... 

00.6996 

14.70 

370042  .... 

00.8919 

10.84 

370166  .... 

01.1736 

16.00 

380075  .... 

01.4436 

18.03 

390063  .... 

01.6704 

17.69 

360185  .... 

01.2021 

15.85 

370043  ... 

00.9414 

10.62 

370169  .... 

01.0442 

10.00 

380078  .... 

01.1587 

16.41 

390064  .... 

01.4469 

15.00 

360186  .... 

01.2453 

14.82 

370045  .... 

01.0557 

10.20 

370170  .... 

00.9497 

380081  .... 

01.0971 

15.77 

390065  .... 

01.2240 

17.69 

360187  .... 

01.3438 

16.16 

370046  .... 

00.9896 

12.64 

370171  .... 

01.0047 

380082  .... 

015171 

18.63 

390066  .... 

01.2517 

16.74 

360188  .... 

01.0363 

14.70 

370047  ... 

012384 

12.34 

370172  .... 

00.8760 

380083  .... 

01.1325 

16.57 

390067  .... 

01.7140 

17.24 

360189  .... 

01.0689 

14.46 

370048  .... 

01.1242 

11.45 

370173  .... 

01.3875 

380084  .... 

015186 

19.45 

390068  .... 

01.3575 

16.97 

360192  .... 

01.3454 

17.97 

370049  .... 

01.3478 

14.08 

370174  .... 

00.9106 

380087  .... 

01.0498 

12.17 

390069  .... 

01.3063 

16.98 

360193  .... 

01.2980 

14.54 

370061  .... 

01.0263 

10.47 

370176  .... 

01.2597 

17.68 

380088  .... 

00.9537 

14.76 

390070  .... 

01.2732 

18.91 

360194  .... 

01.1427 

14.46 

370054  .... 

01.2804 

14.57 

370177  .... 

00.9686 

09.39 

380089  .... 

01.2716 

19.78 

390071  .... 

01.0913 

11.99 

360195  .... 

01.1534 

16.45 

370056  .... 

01.4467 

14.44 

370178  .... 

01.0643 

11.08 

380090  .... 

01.2968 

18.73 

390072  .... 

01.0770 

14.85 

360197  .... 

01.1662 

15.43 

370057  .... 

01.1446 

13.92 

370179  .... 

00.9625 

12.90 

380091  .... 

01.1835 

22.18 

390073  .... 

01.5256 

17.40 

360200  .... 

01.1548 

10.65 

370059  .... 

01.2056 

12.34 

370180  .... 

01.0308 

380897  .... 

05.0069 

390074  .... 

01.2084 

15.50 

360203  .... 

01.1387 

14.52 

370060  .... 

01.1681 

11.89 

370183  .... 

01.1562 

11.67 

390001  .... 

01.3124 

1655 

390075  .... 

01.3120 

14.60 

360204  .... 

01.2181 

15.73 

370063  .... 

01.1628 

11.88 

370186  .... 

00.9969 

09.16 

390002  .... 

01.3148 

16.65 

390076  .... 

01.2692 

18.60 

360210  .... 

01.1414 

17.25 

370064  .... 

01.0038 

08.92 

370189  .... 

01.0572 

09.26 

390003  .... 

01.2013 

15.23 

390078  .... 

01.0384 

15.47 

360211  .... 

01.1987 

15.45 

370065  .... 

01.0730 

13.47 

370190  .... 

01.7487 

18.02 

390004  .... 

01.4003 

15.76 

390079  .... 

01.7125 

15.49 

360212  .... 

01.4238 

17.91 

370069  .... 

01.0292 

12.62 

380001  .... 

01.2816 

17.45 

390005  .... 

01.0353 

13.42 

390080  .... 

01.2033 

17.54 

360213  .... 

01.0795 

14.45 

370071  .... 

01.0864 

10.25 

380002  .... 

01.1913 

16.54 

390006  .... 

01.7625 

16.22 

390081  .... 

01.2631 

18.98 

360218  .... 

015589 

15.27 

370072  .... 

00.9423 

11.20 

380003  .... 

01.1784 

16.59 

390007  .... 

01.1940 

16.97 

390083  .... 

01.1639 

20.47 

360230  .... 

01.2987 

18.07 

370076  .... 

012221 

10.80 

380004  .... 

01.7899 

20.49 

390008  .... 

01.1381 

15.38 

390084  .... 

01.1674 

14.93 

360231  .... 

01.1015 

14.13 

370077  .... 

015835 

16.00 

380005  .... 

015162 

17.60 

390009  .... 

01.6008 

1655 

390086  .... 

01.0807 

14.19 

360232  .... 

01.1465 

19.54 

370078  .... 

01.6115 

15.06 

380006  .... 

01.3029 

16  06 

390010  .... 

01.2451 

16.77 

390088  .... 

01.2601 

18.26 

360234  .... 

01.3213 

17.45 

370079  .... 

00.8642 

11.46 

380007  .... 

01.7970 

20.52 

390011  .... 

015162 

15.72 

390090  .... 

01.7269 

18.51 

360236  .... 

01.2256 

16.91 

370080  .... 

00.9710 

10.78 

380008  .... 

01.1211 

16.02 

390012  .... 

01.1715 

18.00 

390091  .... 

01.1490 

17.98 

360238  .... 

00.9264 

12.13 

370082  .... 

01.1282 

11.98 

380009  .... 

01.7538 

21.31 

390013  .... 

015003 

15.66 

390093  .... 

01.1607 

14.74 

360239  .... 

01.1692 

18.24 

370083  .... 

01.0320 

10.50 

380010  .... 

01.0442 

19.43 

390014  .... 

00.9655 

13.70 

390095  .... 

01.1991 

12.94 

360240  .... 

00.6112 

13.30 

370084  .... 

01.0554 

09.02 

380011  .... 

01.2294 

13.31 

390015  .... 

01.1704 

11.85 

390096  .... 

01.2562 

15.43 

360241  .... 

00.5726 

16.05 

370085  .... 

00.9051 

12.29 

380013  .... 

01.2257 

18.80 

390016  .... 

01.1675 

14.71 

390097  .... 

01.3078 

19.40 

360242  .... 

01.4552 

370086  .... 

01.1848 

09.55 

380014  .... 

01.3465 

17.78 

390017  .... 

01.1817 

13.65 

390098  .... 

01.7371 

18.83 

360243  .... 

00.8582 

15.30 

370089  .... 

015778 

11.60 

380017  .... 

01.7404 

20.25 

390018  .... 

015110 

17.81 

390100  .... 

01.6715 

17.60 

360244  .... 

00.8716 

15.00 

370091  .... 

01.6302 

14.59 

380018  .... 

01.7752 

17.51 

390019  .... 

01.1292 

14.54 

390101  .... 

01.2777 

15.00 

360245  .... 

00.9364 

370092  .... 

01.1135 

11.69 

380019  .... 

01.3337 

17.00 

390022  .... 

01.3753 

19.40 

390102  .... 

01.3193 

19.48 

360246  .... 

00.6407 

370093  .... 

01.7767 

18.82 

380020  .... 

01.4155 

17.79 

390023  .... 

01.2519 

18.52 

390103  .... 

01.0539 

14.93 

370001  .... 

01.6763 

15.99 

370094  .... 

01.4243 

16.65 

380021  .... 

015001 

18.54 

390024  .... 

00.7670 

20.53 

390104  .... 

01.0670 

1458 

370002  .... 

01.2402 

12.02 

370095  .... 

00.9144 

10.73 

380022  .... 

01.1495 

1856 

390025  .... 

00.8539 

14.06 

390106  .... 

00.9835 

14.65 

370004  .... 

01.3474 

12.31 

370097  .... 

01.3461 

18.53 

380023  .... 

01.2610 

17.05 

390026  .... 

01.2263 

18.67 

390107  .... 

01.1973 

17.38 

370005  .... 

01.0827 

10.63 

370099  .... 

015014 

12.43 

380025  .... 

015684 

19.95 

390027  .... 

01.8636 

21.73 

390108  .... 

01.3352 

18.98 

370006  .... 

01.1941 

14.06 

370100  .... 

01.0390 

11.67 

380026  .... 

01.3583 

15.93 

390028  .... 

01.7410 

18.13 

390109  .... 

01.1639 

13.33 

370007  .... 

01.1085 

12.64 

370103  .... 

00.9238 

10.13 

380027  .... 

01.2532 

18.02 

390029  .... 

01.6984 

20.55 

390110  .... 

01.5611 

17.01 

370008  .... 

01.3576 

15.20 

370105  .... 

02.0562 

13.71 

380029  .... 

01.1894 

15.62 

390030  .... 

01-2226 

15.45 

390111  .... 

01.7401 

24.12 

370011  .... 

01.1189 

12.74 

370106  .... 

01.4740 

16.23 

380031  .... 

01.0192 

15.90 

390031  .... 

01.1580 

15.93 

390112  .... 

01.1451 

11.94 

370012  .... 

00.8871 

10.18 

370108  .... 

01.1804 

09.27 

380033  .... 

01.6618 

19.92 

390032  .... 

01.1990 

16.58 

390113  .... 

01.2517 

15.48 

370013  .... 

01.6817 

17.44 

370110  .... 

00.9905 

12.01 

380035  .... 

01.3229 

16.28 

390035  .... 

01.2759 

16.49 

390114  .... 

01.0987 

19.32 

370014  .... 

01.2968 

16.19 

370112  .... 

01.0335 

12.14 

380036  .... 

01.0848 

16.10 

390036  .... 

01.2444 

16.78 

390115  .... 

01.3002 

20.16 

370015  .... 

01.2131 

13.44 

370113  .... 

01.0856 

12.37 

380037  .... 

01.2695 

18.94 

390037  .... 

01.2074 

17.47 

390116  .... 

01.1726 

18.88 

370016  .... 

01.3651 

13.98 

370114  .... 

01.5710 

14.55 

380038  .... 

01.2293 

20.44 

390039  .... 

01.1180 

15.31 

390117  .... 

01.1666 

14.44 

370017  .... 

01.0434 

10.30 

370121  .... 

01.3260 

12.36 

380039  .... 

01.2853 

17.76 

390040  .... 

00.9419 

1250 

390118  .... 

01.2353 

15.42 

370018  .... 

01.3096 

15.49 

370122  .... 

015328 

08  56 

380040  .... 

01.3016 

17.85 

390041  .... 

01.2543 

17.32 

390119  .... 

01.3573 

16.18 

370019  .... 

01.2298 

10.56 

370123  .... 

015636 

13.79 

380042  .... 

01.1269 

15.46 

390042  .... 

01.3018 

18.62 

390121  .... 

015805 

16.71 

370020  .... 

01.2834 

11.37 

370125  .... 

01.0162 

10.72 

380047  .... 

01.6536 

16.43 

390043  .... 

01.0198 

13.85 

390122  .... 

01.0573 

14.83 

370021  .... 

00.9852 

09.49 

370126  .... 

01.1444 

08.72 

380048  .... 

01.0343 

13.09 

390044  .... 

01.5555 

16.77 

390123  .... 

01.2230 

18.51 

370022  .... 

01.2994 

13.75 

370131  .... 

00.9804 

11.32 

380060  .... 

01.2488 

15.78 

390045  .... 

01.4370 

16.03 

390125  .... 

01.2550 

13.82 

370023  .... 

01.3328 

13.57 

370133  .... 

01.1332 

09.86 

380051  .... 

01.5073 

17.52 

390046  .... 

01.4394 

16.75 

390126  .... 

01.2706 

19.96 

370025  .... 

01.3962 

13.86 

370138  .... 

01.1179 

14.59 

380052  .... 

01.2272 

15.01 

390047  .... 

01.6934 

22.77 

390127  .... 

01.1649 

19.13 

370026  .... 

01.3733 

15.30 

370139  .... 

01.0286 

11.63 

380055  .... 

01.1953 

22.55 

390048  .... 

01.1651 

14.69 

390128  .... 

01.1286 

17.07 

370028  .... 

01.6703 

15.88 

370140  .... 

01.0181 

10.01 

380056  .... 

01.1050 

14  28 

390049  .... 

01.5137 

18.00 

390130  .... 

01.1470 

15.37 

370029  .... 

01.2134 

11  58 

370141  .... 

01.3874 

19.42 

380060  .... 

01.4527 

20.35 

390050  .... 

02.0268 

19.37 

390131  .... 

015141 

16.10 

370030  .... 

01.2926 

12.91 

370146  .... 

01.1131 

10.05 

380061  .... 

01.5814 

19.88 

390051  .... 

02.0948 

21.73 

390132  .... 

01.1887 

19.61 

370032  .... 

01.4018 

14.36 

370148  .... 

01.3470 

17.30 

380062  .... 

01.1223 

12.73 

390052  .... 

01.1507 

15.00 

390133  .... 

01.7111 

19.44 

370033  .... 

01.1205 

10.55 

370149  .... 

01.1830 

13.75 

380063  .... 

015123 

21.13 

390054  .... 

01.1338 

12.61 

390135  .... 

015420 

19.44 

Provider 


390136 
390137 
390138 
390139 
390142 
390145 
390146 
390147 

390148  , 

390149  , 

390150  . 

390151  . 

390152  . 

390153  . 

390154  . 

390155  . 

390156  . 

390157  . 

390158  . 

390159  . 

390160  . 

390161  . 

390162  . 

390163  . 

390164  . 

390166  . 

390167  . 

390168  . 

390169  .. 

390170  .. 

390171  .. 

390172  .. 

390173  .. 

390174  .. 
390176  .. 

390178  .. 

390179  .. 

390180  .. 

390181  .. 

390183  .. 

390184  .. 

390185  ... 

390186  ... 
390189  ... 

390191  ... 

390192  ... 

390193  ... 

390194  ... 

390195  ... 

390196  ... 

390197  ... 

390198  ... 

390199  ... 

390200  ... 

390201  ... 

390203  ... 

390204  ... 

390205  ... 

390206  .... 
390209  .... 
390211  .... 
390213  .... 
390215  .... 
390217  .... 

390219  .... 

390220  .... 

390222  .... 

390223  .... 


Case 

mix 
index 


01.2231 

01.1502 

01.1896 

01.4319 

01.6525 

015597 

015356 

015429 

01.0573 

015014 

015188 

015333 

01.0829 

015559 

01.1673 

015416 

01.3463 

015153 

015792 

01.3236 

01.1786 

01.1982 

015774 

01.1520 

02.0309 

01.1026 

015717 

01.1840 

01.1978 

01.8159 

01.1343 

01.2634 

01.1582 

01.6021 

01.1447 

015721 

015329 

01.4620 

01.0520 

01.1218 

01.1498 

01.1490 

00.9988 

01.1270 

01.0680 

01.1108 

01.1718 

01.1110 

01.7068 

015146 

015696 

015361 

015454 

01.0135 

015876 

015606 

015923 

015589 

01.3311 

01.0001 

01.2333 

00.9999 

01.1275 

015163 

015171 

01.1604 

015621 

01.6770 


Avg. 
hour 
wage 


15.15 

15.82 

17.08 

2251 

23.32 

18.61 

15.78 

17.19 

16.31 

16.23 

17.11 

16.00 

15.09 

20.26 

13.46 

20.35 

20.78 

16.84 

1756 

19.13 

17.04 

13.09 

17.98 

16.65 

18.51 

16.02 

19.78 

16.49 

16.06 

19.83 

15.68 

18.70 

16.62 

22.13 

15.39 

16.67 

21.05 

2159 

19.17 

26.56 

16.80 

15.23 

15.14 

20.06 

13.79 

15.96 

14.58 

17.87 

20.60 

18.10 
13.92 
1453 
14.23 
17.68 
19.47 
17.60 
20.89 
18.69 
13.32 
16.85 
13.22 
20.18 
17.46 
16.47 
17.46 
18.22 
20.79 


Provider 


Case 

mix 
index 


390224 
390225 
390226 
390228 
390229 
390231 
390233 
390235 
390236 
390237 
390238 
390242 
390244 
390245 

390246  . 

390247  , 
390249  . 
390256  . 
390258  . 
390260  . 

390262  . 

390263  . 

390265  . 

390266  . 

390267  . 

390268  . 
390270  . 
390272  . 
390275  . 

390277  . 

390278  . 

390279  ., 

400001  ., 

400002  .. 

400003  .. 

400004  .. 

400005  .. 

400006  .. 

400007  .. 

400008  .. 

400009  .. 

400010  .. 

400011  .. 

400012  .. 

400013  .. 

400014  .. 

400015  .. 

400016  .. 

400017  .. 

400018  ... 

400019  ... 

400021  ... 

400022  ... 
400024  ... 

400026  ... 

400027  ... 

400028  ... 

400029  ... 

400031  ... 

400032  ... 
400044  ... 
400048  ... 
400061  ... 
400079  ... 

400087  .... 

400088  .... 
400094  .... 
400098  .... 


00.9339 

015209 

01.6978 

015064 

01.5645 

01.3312 

01.3486 

01.8132 

015367 

01.5158 

01.1068 

01J139 

00.8984 

01.3591 

01.1831 

01.0548 

01.0225 

01.7622 

015902 

015465 

01.8506 

01.4938 

015991 

01.0944 

015116 

015841 

01.3192 

00.5344 

00.4818 

00.5113 

00.8250 

01.0946 

01.1952 

01.4061 

01.1723 

015055 

01.0596 

01.1804 

01.1941 

015294 

00.9723 

00.9425 

01.0339 

01.1223 

01.0714 

01.3436 

01.3019 

01.3266 

01.1463 

015630 

01.5568 

01.3669 

01.3140 

01.0591 

00.9117 

01.1389 

01.0784 

01.1183 

01.0008 

01.1314 

01.1746 

01.0460 

01.5946 

015811 

015290 

00.5413 

01.0012 

015601 


Avg. 
hour 
wage 


12.60 

15.00 

20.96 

17.13 

17.58 

21.13 

16.52 

22.16 

1555 

18.07 

16.03 

17.49 

12.14 

21.15 

15.09 

1759 

11.44 

18.11 

18.83 

16.31 

16.11 

18.44 

16.95 

15.78 

18.58 

18.08 

15.08 

21.19 


17.97 
15.98 

06.56 
08.59 
08.08 
07.64 
06.93 
06.79 
06.70 
0613 
06.84 
07.03 
07.66 
07.74 
07.16 
07.22 
09.68 
09.18 


09.43 

08.81 

07.92 

08.71 

07.19 

06.15 

07.18 

06.70 

0651 

07.72 

07.66 

08.66 

07.77 

11.46 

0952 

06.69 

06.69 

06.74 

07,55 


Provider 


400102 
400103 
400104 
400106 
400106 
400109 
400110 
400111 
400112 

400113  , 

400114  , 

400115  . 

400117  . 

400118  . 
400120  . 

400122  . 

400123  . 

400124  . 

410001  . 

410002  . 
410004  . 
410006  . 

410006  . 

410007  . 
410006  . 

410009  . 

410010  . 

410011  . 

410012  . 

410013  .. 
420002  .. 

420004  ., 

420005  ., 

420006  ,. 

420007  „ 

420009  .. 

420010  ,. 

420011  .. 

420014  .. 

420015  .. 

420016  .. 

420018  .. 

420019  .. 

420020  .. 

420022  .. 

420023  .. 

420026  ... 

420027  ... 

420028  -. 

420029  ... 

420030  ... 

420031  ... 
420033  ... 

420035  ... 

420036  ... 

420037  ... 

420038  ... 

420039  ... 

420040  ... 

420042  ... 

420043  ... 

420044  .... 

420048  .... 

420049  .... 
420051   .... 

420053  .... 

420054  .... 

420055  .... 


Case 

mix 
irxlex 


01.1571 

01.4620 

015361 

015043 

01.1968 

01.5763 

01.1548 

01.1442 

01.1294 

01.1748 

01.0550 

00.9692 

01.1822 

01.1587 

01.3381 

01.0084 

01.1240 

03.0498 

01.3190 

01.1241 

01.4017 

01.3471 

015044 

01.6561 

01.1989 

01.3190 

01.0217 

015093 

01.6437 

015298 

01.3554 

01.8451 

01.1443 

015294 

01.5344 

015447 

01.0667 

01.0643 

01.0271 

01J035 

01.0820 

01.5696 

01.1579 

015261 

00.9931 

01.3621 

01.8623 

01.3224 

01.1146 

01.7591 

01.2045 

01.0195 

01.1522 

00.7751 

01.2327 

015485 

015217 

01.1048 

015006 

01.2096 

015497 

01.2167 

01.1525 

015237 

01.5551 

01.0939 

015267 

01.0766 


Avg. 
wage 


07.50 
08.99 
07.79 
07.09 
07.10 
08.48 
07.68 
07.53 
06.36 
06.45 
07.83 
06.66 
0759 
0757 
08.45 


21.02 

18.61 

18.86 

20,92 

19,91 

19,87 

19.67 

19.81 

23.33 

20.92 

18.74 

23.20 

19,58 

16.90 

12.82 

15.90 

15,37 

14.71 

13.24 

13.76 

11.42 

16.41 

1553 

16.53 

13.94 

14,85 

1550 

17.43 

17.53 

14.19 

11.11 

13.19 

16.33 

10.68 

17.58 

1157 

14,69 

18.15 

12.41 

1356 

13.54 

11.67 

15.44 

16.58 

13.91 

14.11 

16.53 

14,06 

16.06 

13.01 


Provider 


420056 
420057 
420069 
420061 
420062 
420064 
420065 
420066 
420067 
420068 
420069 
420070 
420071 
420072 
420073 
420074 

420075  , 

420076  , 

420078  . 

420079  . 

420080  . 

420081  . 

420082  . 

420083  . 

420084  . 

420085  . 

420086  . 

420087  . 

420088  . 

420089  . 
420091  . 
430004  . 

430006  . 

430007  . 

430008  . 

430009  .. 

430010  .. 

430011  ., 

430012  .. 

430013  .. 

430014  .. 

430015  .. 

430016  .. 
430018  .. 

430022  ., 

430023  .. 

430024  .. 
430026  .. 

430026  „ 

430027  .. 

430028  ... 

430029  „, 
430031  ... 

430033  ,„ 

430034  .., 

430036  ... 

430037  ... 

430038  ... 

430039  ... 

430040  ... 

430041  ._ 

430042  ... 

430043  ... 

430044  ,., 

430047  ..., 

430048  .... 

430049  .... 
430051  ... 


Case 

mix 
index 


01.1036 

01.1808 

01.0104 

015115 

01.4202 

01.1426 

01.3367 

00.9708 

015409 

015133 

01.1289 

01.2809 

01.3513 

00.9360 

01.3091 

00.9671 

00.9840 

015166 

01.7195 

01.4784 

015105 

00.8136 

01.4316 

015217 

01.0603 

015758 

01.4243 

01.6204 

015297 

01J302 

00.5742 

01.0741 

015632 

01.1784 

015470 

01.1039 

01.1656 

01.3343 

01J016 

015225 

01.3146 

015066 

01.7294 

00.9495 

00.9637 

00,9377 

00,9725 

01.0084 

00,9375 

01,7460 

01,0503 

01,0075 

00,9785 

01,0808 

01,0286 

00.9902 

00.9860 

00.9978 

01.0023 

00.9160 

00.9265 

01.1134 

01.1510 

00.9290 

01.1156 

015381 

00,9249 

00.9629 


Avg. 
hour 
wage 


12.61 

13.51 

12.84 

14.38 

16.13 

1250 

15.64 

13.59 

15.33 

14.59 

1258 

14.64 

15.19 

09.69 

17.39 

10.42 

12.37 

20.07 

17.31 

15.84 

1653 

17.83 

16.58 

16.12 

11.81 

16.15 

16.19 

15.15 

14.81 

19.46 


13.84 

13.13 

1152 

13.36 

10.57 

08.61 

12.88 

13.57 

14.39 

15,40 

13.41 

16.10 

12.97 

09,90 

08.41 

11,02 

09,69 

10,09 

15.94 

11.61 

12.71 

1058 

1259 

10.85 

08,36 

11,79 

08,43 

09.15 

11.35 

1145 

1555 

13.05 

11.74 

11.70 

1451 

10.80 

11.03,1 


Provider 


430054 
430056 
430057 
430060 
430062 
430064 
430065 
430066 
430073 
430076 
430077 
430079 
430080 
430081 
430082 
430083 
430084 
430085 
430086 
430087 
430088  . 

440001  , 

440002  , 

440003  . 

440006  . 

440007  . 

440008  . 

440009  . 

440010  . 

440011  . 

440012  . 

440014  . 

440015  . 

440016  . 

440017  . 

440018  . 

440019  . 

440020  . 

440022  .. 

440023  ., 

440024  ., 

440025  ,. 

440026  .. 

440029  .. 

440030  .. 

440031  .. 

440032  .. 

440033  .. 

440034  .. 

440035  .. 

440039  ,, 

440040  .. 

440041  .,. 

440046  ,., 

440047  ,., 

440048  „, 

440049  .,. 
440060  ,„ 

440051  ... 

440052  ,., 

440053  ,., 

440054  ,„ 

440056  ,„ 

440057  ,„ 

440058  ,., 

440059  ... 

440060  .... 

440061  .... 


Case 

mix 

ir>dex 


Avg. 
hour 
wage 


00.9870 

00.8973 

00.9116 

00.9919 

00.8284 

01,1199 

01,0518 

00.9866 

01.1130 

01.0517 

01.5274 

00.9599 

015387 

00.9416 

00.8069 

00.8805 

00.8674 

00.8849 

00.8381 

00.9523 

00.8629 

01.0923 

01.5969 

01.0918 

01.3790 

01.0212 

00.9794 

01.0389 

00.9651 

015455 

01.3188 

01,0847 

01,5392 

00.9769 

01.5557 

01.3772 

01.5520 

01.1738 

01.1395 

00.9979 

015945 

01.1031 

00,8359 

015461 

01,1295 

01,0301 

00,9747 

01,0740 

01.4230 

01,2710 

01,5860 

00,9527 

00,8479 

01,3194 

00,9167 

01,7477 

01,6483 

01,1715 

00.9316 

01,1894 

01,2488 

01,0527 

01.0871 

01,0223 

01,1756 

01.1607 

01.1756 

015131 


11.56 
09.09 
10.70 
08.54 
10.11 
10.40 
10.46 
11.12 
12.81 
08,42 
1481 
1006 
0950 


08.98 

10,78 

11,94 

14,74 

13,82 

16.17 

10.86 

13,80 

1159 

11,46 

14,86 

15,12 

1159 

14.85 

10,44 

16,57 

16.57 

17.86 

16.04 

12.73 

1057 

14.98 

12,43 

15.50 

14.99 

1238 

12,09 

10,65 

1612 

17,40 

1448 

17,12 

1360 

13  66 
13,16 
11,74 
15,49 
1557 

14  53 
1236 
1351 
14,72 
13,96 
11,91 
12,82 
14,16 
12  77 
12.90 
13.36 
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Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

mix 

hoGr 

Provider 

mix 

hoof 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Index 

wage 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

4400fi.1  .... 

01.5138 

16.30 

440180  .... 

01.0624 

1521 

450076  .... 

01.4717 

450181  .... 

00.9547 

13.38 

460326  .... 

01.2675 

08.99 

440064  .... 

01.0929 

13.98 

440181  .... 

01.0104 

10.47 

450078  .... 

01.0114 

12!31 

450184  .... 

01.4935 

19.07 

450327  .... 

01.0103 

10.48 

440065  .... 

01.1853 

15.06 

440182  .... 

00.9547 

13.66 

450079  .... 

01.4787 

19.22 

450185  .... 

01.0617 

08.32 

450330  .... 

01.1725 

15.70 

440067  .... 

01.0909 

15.26 

440183  .... 

01.5121 

16.14 

460080  .... 

012485 

16.13 

450187  .... 

01J045 

14.62 

450334  .... 

00.9992 

1128 

440068  .... 

01.1912 

15.49 

440184  .... 

01.4429 

17.96 

460081  .... 

01.1290 

11.51 

450188  .... 

01.0288 

11.94 

450337  .... 

01.1923 

14.08 

440069  .... 

01.1399 

13.16 

440185  .... 

01.0961 

16.67 

450082  .... 

00.9955 

11.00 

450190  .... 

01.1300 

1827 

460340  .... 

01.3266 

14.37 

440070  .... 

01.0038 

12.32 

440186  .... 

01.1340 

18.54 

450083  .... 

01.6360 

16.05 

450191  .... 

01.1515 

15.66 

450341  .... 

00.9963 

14.42 

440071  .... 

01.4109 

14.79 

440187  .... 

01.1647 

15.17 

460085  .... 

01.1242 

12.97 

450192  .... 

01.0649 

17.15 

450346  .... 

01.3544 

1628 

440072  .... 

01.3557 

15.41 

440189  .... 

01.4992 

15.23 

450087  .... 

01.5114 

19.75 

450193  .... 

02.0715 

18.54 

4,'ia347  .... 

01.1744 

15.06 

440073  .... 

01.3107 

15.18 

440192  .... 

01.1110 

13.88 

450090  .... 

01.1148 

11.65 

450194  .... 

012566 

15.44 

450348  .... 

01.0156 

10.55 

440074  .... 

00.8046 

12.15 

440193  .... 

01.2560 

17.17 

460092  .... 

01.2034 

13.55 

450195  .... 

01.3153 

17.30 

450349  .... 

01.0999 

23.66 

440078  .... 

01.0165 

11.32 

440194  .... 

01.3012 

18.28 

450094  .... 

01.3956 

19.86 

460196  .... 

01.4334 

14.92 

450351  .... 

01.2648 

22.84 

440079  .... 

00.7294 

440196  .... 

00.9401 

14.86 

450096  .... 

01.4495 

16.16 

460197  .... 

01.1665 

16.99 

450352  „.. 

012137 

20.49 

440081  .... 

01.1643 

l"2!85 

440197  .... 

01.3707 

17.37 

450097  .... 

01.4276 

17.31 

450200  .... 

01.4943 

13.71 

460363  .... 

01.2269 

15.17 

440082  .... 

01.8429 

19.28 

440200  .... 

01.1142 

16.36 

450098  .... 

01.2082 

12.67 

450201  .... 

00.9942 

13.72 

460355  .... 

01.0818 

12.14 

440083  .... 

01.2537 

09.96 

440203  .... 

00.9909 

13.79 

450099  .... 

01.2009 

17.78 

450203  .... 

01.2816 

1424 

450358  .... 

02.0420 

18.56 

«t40084  .... 

01.1852 

10.14 

440205  .... 

01.2436 

12.38 

460101  .... 

01.3497 

14.40 

460209  .... 

01.4242 

W.63 

450362  .... 

01.0638 

10.60 

440087  .... 

01.0430 

12.08 

440206  .... 

00.9017 

07.60 

460102  .... 

01.6894 

17.28 

450210  .... 

01.1084 

13.40 

450365  .... 

00.9342 

440090  .... 

01.0381 

12.38 

450002  .... 

1.4862 

15.52 

450104  .... 

012719 

12.65 

450211  .... 

01.3187 

13.86 

460366  .... 

01.4737 

1829 

440091  ._. 

01.5433 

15.71 

450004  .... 

01.1355 

11.11 

450107  .... 

01.5378 

16.81 

450213  .... 

01.3656 

1421 

450369  .... 

01.1127 

11.81 

440095  .... 

01.0850 

19.37 

460005  .... 

01.1381 

14.76 

450108  .... 

01.0003 

11.41 

450214  .... 

01.4068 

17.61 

450370  .... 

012119 

12.06 

440100  .... 

01.1004 

12.24 

460007  .... 

012595 

12.30 

450109  .... 

01.2410 

13.96 

450217  .... 

01.0771 

10.09 

450371  .... 

01.1583 

10.89 

440102  .... 

01.0834 

12.02 

450008  .... 

01.3853 

14.03 

450110  .... 

01.2134 

12.04 

450219  .... 

01.0450 

11.49 

450372  .... 

01.3460 

16.37 

440103  .... 

01.2252 

16.56 

450010  .... 

01.3300 

13.75 

450111  .... 

012523 

17.62 

460221  .... 

01.0202 

13.07 

450373  .... 

01.1679 

11.09 

440104  .... 

01.5364 

16.76 

450011  .... 

01.5489 

15.71 

450112  .... 

012629 

12.44 

450222  .... 

01.6908 

22.10 

450374  .... 

00.9166 

11.01 

440106  .... 

01.2990 

16.68 

450014  .... 

01.1763 

12.60 

450113  .... 

01.2389 

16.17 

450224  .... 

01.3697 

18.01 

450376  .... 

01.4794 

10.63 

440109  ... 

01.1307 

11.86 

450015  .... 

01.5321 

13.66 

460118  .... 

01.4696 

16.64 

450229  .... 

01.4657 

15.37 

450378  .... 

01.1011 

17.92 

440110  .... 

00.9556 

13.92 

450016  .... 

01.7128 

16.62 

460119  .... 

01.3313 

14.65 

450231  .... 

01.5196. 

16.40 

4,50379  .... 

01.6117 

20.14 

440111  .... 

01.2167 

18.15 

450018  .... 

01.5585 

18.52 

450121  .... 

01.4403 

17.44 

450233  .... 

00.9976 

12.70 

450381  .... 

00.9540 

10.67 

440114  .... 

01.0345 

11.65 

450020  .... 

01.0135 

13.40 

450123  .... 

01.0894 

19.97 

460234  .... 

00.9630 

10.46 

450388  .... 

01.6240 

16.61 

440115  .... 

01.0487 

13.80 

450021  .... 

01.9203 

17.49 

450124  .... 

01.5053 

16.88 

460235  .... 

00.9601 

11.12 

450389  .... 

01.2048 

15.78 

440120  .... 

01.4662 

15.49 

450023  .... 

01.3903 

13.94 

450126  .... 

01.3973 

16.17 

450236  .... 

01.1377 

15.95 

460393  .... 

01.2694 

18.35 

440121  .... 

01.0427 

11.93 

450024  .... 

01  3328 

12.06 

460127  .... 

00.9875 

09.55 

450237  .... 

01.4897 

14.79 

450395  .... 

01.0482 

15.15 

440125  .... 

01.4766 

15.68 

450025  .... 

01.4792 

15.27 

460128  .... 

01.2480 

12.38 

450239  .... 

01.1696 

12.14 

460399  .... 

01.0623 

12.15 

440130  .... 

01.1075 

13.38 

450027  .... 

01.4255 

18.46 

450130  .... 

01.5040 

14.99 

450241  .... 

00.8530 

13.09 

450400  ....- 

01.1677 

14.98 

440131  .... 

01.0593 

13.10 

450028  .... 

01.4607 

16.21 

450131  .... 

01.2607 

19.36 

450243  .... 

00.8661 

10.77 

460403  .... 

01.2576 

19.01  - 

440132  .... 

01.1081 

12.72 

450029  .... 

01.4212 

11.79 

450132  .... 

01.4931 

14.53 

450246  .... 

00.9890 

13.87 

450410  .... 

01.1316 

17.45 

440133  .... 

01.4572 

17,01 

450031  .... 

01.6835 

16.35 

450133  .... 

01.5493 

16.33 

450249  .... 

00.9424 

450411  .... 

00.9843 

11.22 

440135  .... 

01.4126 

18.07 

450032  .... 

012423 

12.31 

450135  .... 

01.7031 

18.60 

450250  .... 

01.0420 

is^ge 

450417  .... 

01.0336 

1226 

440136  .... 

01.0683 

15.73 

450033  .... 

01.6423 

14.49 

450137  .... 

01.4294 

19.17 

450253  .... 

01.1271 

10.67 

450418  .... 

01.3502 

15.53 

440137  .... 

01.0083 

11.27 

450034  .... 

01.6042 

15.36 

450140  .... 

00.7344 

16.63 

450258  .... 

01.1194 

10.75 

460419  .... 

01.2377 

18.02 

440141  .... 

01.1507 

11.% 

450035  .... 

01.4629 

16.70 

450142  .... 

01.3689 

18.81 

450259  .... 

01.1612 

17.45 

450422  .... 

00.5567 

24.82 

440142  .... 

01.0R31 

09.45 

450037  .... 

01.5273 

16.26 

450143  .... 

01.0261 

10.41 

450264  .... 

00.8325 

11J9 

450423  .... 

01.2999 

21.90 

440143  .... 

01.0555 

1556 

450039  .... 

01.4288 

16.93 

450144  .... 

01.1532 

14.41 

460269  .... 

01.0779 

13.62 

450424  .... 

01.2614 

13.96 

440144  .... 

01.1975 

17.10 

450040  .... 

01.5797 

16.30 

460145  .... 

00.8863 

14.64 

460270  .... 

01.0791 

08.60 

450429  .... 

01.0330 

12.10 

AAtMA^ 

01.0549 
01.0442 

10.86 
11.21 

450042 

01.6082 

16.48 

450146 

00.9826 

15.24 

450271  .... 

01.1263 

14.62 

450431  .... 

01.6885 

16.57 

n'lu  1  •♦J  — 
440146  .... 

450043  .... 

01^4527 

18.41 

450147  .... 

01.3439 

17.43 

450272  .... 

01.2170 

15.57 

450438  .... 

01.0871 

16.17 

440147  .... 

440148  .... 

00.8996 
01.2025 

14.36 
17.31 

450044  .... 
450046  .... 

01.5820 
01.3944 

18.65 
12.38 

460148  .... 
450149  .... 

012056 
01.3408 

18.48 
16.76 

450276  .... 
450278  .... 

01.0040 
01.0542 

08.60 
10.91 

450446  .... 

450447  .... 

00.9550 
01.3189 

11.85 
16.08 

440149  .... 

01.2308 

14.70 

450047  .... 

01.1025 

10.47 

450150  .... 

00.9606 

12.20 

450280  .... 

01.3016 

15.64 

450450  .... 

01.0270 

12.30 

440150  .... 

01.2409 

16.92 

450050  .... 

01.1986 

13.96 

450151  .... 

01.1414 

12.24 

450283  .... 

01.0793 

11.48 

450451  .... 

01.0230 

16.22 

440151  .... 

01.2861 

15.49 

450051  .... 

01.5619 

17.67 

4501S2  .... 

01.2853 

14.87 

450286  .... 

01.0253 

12.11 

450467  .... 

01.6912 

16.01 

440152  .... 

01.6104 

16.13 

450062  .... 

01.1098 

12.62 

450153  .... 

01.5695 

16.68 

450288  .... 

01.2288 

12.61 

460460  .... 

01.0144 

13.30 

440153  .... 

01.2677 

14.17 

450053  .... 

01.0843 

13.58 

450154  .... 

01.1379 

11.32 

450289  .... 

01.3300 

16.80 

450462  .... 

01.8334 

16.67 

440154  .... 

00.7575 

450054  .... 

01.6881 

1972 

450155  .... 

01.0745 

14.52 

450292  .... 

01.3389 

16.96 

450464  .... 

00.9903 

16.00 

440156  .... 

01.4974 

leio 

460055  .... 

01.1112 

11.31 

450157  .... 

01.0363 

12.65 

450293  .... 

00.9767 

14.15 

450465  .... 

01.2460 

16.09 

440157  .... 

01.0485 

11.50 

450056  .... 

01.6722 

16.78 

450160  .... 

00.8899 

16.67 

450296  .... 

01.2584 

18.17 

450467  .... 

01.0221 

12.74 

440159  .... 

01.2089 

15.33 

450058  .... 

01.5129 

14.26 

460162  .... 

01.2815 

16.42 

450297  .... 

01.1615 

12.08 

450469  .... 

01.3061 

15.75 

440160  .... 

00.8997 

12.59 

450059  .... 

01.3713 

12.34 

450163  .... 

01.0847 

15.33 

450299  .... 

01.4740 

16.11 

450473  .... 

00.9922 

14.40 

440161  .... 

01.5923 

18.01 

460060  .... 

01.3962 

20.84 

450164  .... 

01.0330 

12.98 

460303  .... 

00.8879 

09.86 

450475  .... 

01.1115 

12.45 

440166  .... 

01.4819 

16.87 

450063  .... 

01.0607 

09.22 

450165  .... 

01.0302 

14.37 

460306  .... 

01.0679 

11.18 

450484  .... 

01.5588 

18.13 

440168  .... 

01.0229 

13.35 

450064  .... 

01.5464 

15.22 

450166  .... 

01.0477 

10.69 

450307  .... 

01.0089 

12.30 

450488  .... 

01.2249 

17.64 

440170  .... 

01.2998 

18.38 

450065  .... 

01.0185 

14.74 

450169  .... 

00.8630 

13.97 

450309  .... 

01.1017 

10.84 

450489  .... 

00.9473 

14.79 

440173  .... 

01.4970 

15.75 

450068  .... 

01.7532 

17.99 

450170  .... 

01.0853 

12.10 

450316  .... 

01.1977 

19.49 

460497  .... 

01.1786 

10.99 

440174  .... 

00.9321 

13.46 

460070  .... 

01.1738 

17.31 

450176  .... 

012754 

12.94 

450320  .... 

01.4034 

19.32 

450498  .... 

01.0325 

13.08 

440175  .... 

01.1861 

16.89 

460072  .... 

012694 

16.10 

450177  .... 

01.1252 

12.06 

450321  .... 

00.8596 

11.25 

460608  .... 

01.6026 

15.77 

440176  -.. 

01.2939 

16.07 

450073  .... 

01.1636 

11.84 

460178  .... 

01.1510 

14.59 

450322  .... 

00.9743 

16.67 

450614  .... 

01.1170 

16.87 

440178  .... 

01.2263 

18.49 

450074  .... 

012878 

16.43 

450179  .... 

00.9523 

450324  .... 

01.5460 

15.52 

450517  .... 

00.9434 

11.05 

• 
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Provider 


450618  . 
450523  . 
450530  .. 

450534  .. 

450535  .. 

450537  .. 

450538  .. 

450539  .. 

450544  ,. 

450545  .. 
450646  .. 
450547  .. 

450550  .. 

450551  .. 
450658  .. 
460559  .. 
460561  .. 
450663  .. 
450665  .. 

450570  .. 

450571  .. 

450573  .. 

450574  .. 
450676  .. 
450678  ... 
450580  ... 
460583  ... 
450584  ... 
450586  ... 
45C&87  ... 
450691  ... 

450596  ... 

450597  . . 

450603  ... 

450604  ... 

450606  ... 

450607  ... 

450609  ... 

450610  ... 
450614  ... 
460615  ... 
450617  ... 
460620  ... 
450623  .... 
450626  .... 
450628  .... 
450630  .... 
460631  .„. 

450632  .... 

450633  .... 

450634  .... 

450637  .... 

450638  .... 
460639  .... 
460641  .... 

450643  .... 

450644  .... 
460646  .... 

450647  .... 

450648  ... 

450649  .... 
450651  .... 
460652  .... 
450653  .... 
460654  .... 
450656  .... 

450658  .... 

450659  ... 


Case 

fTMX 

index 


01.4144 
01.5387 
01.3086 
00.9786 
01.1992 
01.3952 
01.1922 
01.2053 
012967 
012474 
012729 
01.0006 
01.0679 
01.1795 
01.7511 
00.8716 
01.6595 
01.2609 
01.3451 
01.0638 
01.4721 
00.9884 
01.0190 
00.9777 
00.9309 
01.1561 
00.9623 
01.1670 
01.0115 
01.2735 
01.14S6 
012539 
01.0367 
00.8665 
012523 
012746 
,  00.9751 
00.9014 
01.4555 
01.0603 
00.9577 
01.3512 
01.1047 
01.1715 
01.0472 
00.9576 
01.5476 
01.6446 
01.0110 
01.5621 
01.3935 
01.4224 
01.5916 
01.4516 
00.9887 
01.1398 
01.6173 
01.5763 
02.0318 
01.0958 
01.0262 
01.8330 
00.9846 
012220 
00.9821 
01.3304 
01.0107 
01.4508 


Avg. 
hour 
wage 


16.16 

19.98 

23.01 

13.79 

14.83 

15.96 

19.68 

15.30 

2024 

16.20 

18.68 

12.78 

19.47 

12.60 

17.98 

11.92 

1621 

19.54 

13.56 

12.07 

13.89 

11.89 

13.95 

20.31 

14.41 

12.24 

11.81 

10.95 

12.3? 

1728 

13.04 

16.69 

13.57 

1323 

12.49 

18.23 

14.12 

0927 

16.09 

11.94 

09.40 

17.98 

0a97 

16.27 

14.93 

11.42 

23.91 

16.88 

09.73 

17.13 

20.07 

18.37 

21.33 

19.76 

10.24 

16.08 

20.13 

18.06 

20.54 

10.99 

14.87 

1922 

12.60 

16.37 

11.04 

15.64 

1V01 

18.74 


Provider 


450660 

450661 

450662 

450665 

450666 

450668 

460669 

450670 

450672 

450673 

450674 

450676 

450677 

450678 

460681 

450682 

450683 

450684 

450686 

460688 

450690 

460691   . 

460694  . 

450696  . 

450697  . 

450698  . 
450700  . 

450702  . 

450703  . 

460704  . 

460705  . 
450706  . 
460709  . 

450711  . 

450712  . 

450713  . 
460715  . 

450716  . 

450717  . 

450718  . 

450723  . 

450724  ., 

450725  .. 

450726  .. 

450727  .. 

450728  .. 
460730  .. 

450732  .. 

450733  .. 

450734  .. 
460735  ,. 

450742  .. 

450743  .. 
450746  .. 

450746  .. 

450747  .. 

450749  .. 

450750  .. 
450761  .. 
450754  .. 

450765  .. 

450767  .. 

450768  .. 
460760  ... 
450761  ... 
460763  ... 

450766  .. 
460766    .. 


Case 

mix 

index 


01.6790 

012547 

01.3960 

00.9778 

012580 

01.6927 

012426 

012996 

01.6463 

01.0976 

00.8239 

01.3903 

01.3377 

01.5651 

01.5766 

012603 

01.3244 

012681 

01.5880 

01.3829 

01.3692 

01.6252 

012113 

01.6328 

01.3794 

00.9368 

00.9251 

01.4889 

01.4711 

01.3988 

00.7976 

01.2191 

01.1547 

01.6884 

00.9561 

01.4166 

012952 

012075 

012316 

012066 

012858 

012170 

01.0629 

00.9033 

00.9057 

00.9012 

01.4095 

01.1562 

01.3764 

01.4829 

00.7508 

01.3064 

01.4100 

00.9354 

00.9637 

01.3085 

01.0666 

00.9694 

012886 

01.0766 

01.1690 

00.9501 

01.7735 

012015 

01.1017 

01.0954 

005207 

01.9908 


Avg. 
hour 
wage 


18.85 
1821 
17.00 
10.88 
17.39 
17.53 
18.67 
36.92 
18.49 
10.02 
1925 
18.32 
16.32 
20.04 
.16.51 
17.44 
19.60 
17.89 
15.56 
17.26 
2121 
17.57 
16.02 
2021 
15.11 
10.48 
11.65 
18.28 
19.68 
16.67 
15.32 
21.01 
17.86 
16.47 
12.74 
17.31 
2128 
16.91 
20.68 
19.69 
17.26 
18.66 
17.55 
1121 
08.79 
15.06 
19.15 
16.76 
16.49 
15.76 
10.25 
20.65 
18.11 
17.81 
12.33 
15.66 
12.76 
10.69 
15.02 
10.22 
14.46 
13.00 
18.93 
18.66 
12.48 
13.74 
16.55 
20.12 


Provider 


450769 
460770 
460771 
460774 
460775 
450776 
460777 
450778 
450779 
460780 
450781 
450782 
450783 
450784 
450785 
460786 
450787 
450897 
460001  , 

460003  , 

460004  . 

460005  . 

460006  . 

460007  . 

460008  . 

460009  . 

460010  . 

460011  . 

460013  . 

460014  . 

460015  . 

460016  . 

460017  . 

460018  . 

460019  . 

460020  . 

460021  . 

460022  . 

460023  . 

460024  . 
460026  . 

460026  ., 

460027  .. 

460029  .. 

460030  .. 

460032  .. 

460033  .. 

460035  .. 

460036  _ 

460037  .. 
460039  .. 

460041  .. 

460042  .. 

460043  .. 

460044  .. 

460046  .. 

460047  ,. 

460049  .. 

460050  ... 
470001  ... 

470003  ... 

470004  ... 
470006  ... 
470006  ... 
470008  ... 

470010  ... 

470011  .. 

470012  ... 


Case 

mix 

index 


00.9320 

01.0700 

01.7568 

00.7228 

01,2516 

00.8655 

01.0269 

00.8848 

012579 

01.4717 

01.4634 

01.4054 

01.1067 

01.0594 

00.7492 

00.8128 

01.0967 

04.9148 

01.6481 

01.5838 

01.7182 

01.3774 

012683 

01,3036 

01.4573 

01.6847 

02.0637 

01.4136 

01.5168 

01.0224 

012697 

00.8736 

01.3132 

00.9433 

00.9335 

00.9188 

01.3942 

00.9647 

01  1761 

00.9286 

00.7859 

00.9389 

00.9938 

01.0714 

01.1618 

00.9842 

00.9693 

00.9174 

00.9084 

00.9966 

00.9376 

01.2061 

01.5101 

01.4113 

01.1434 

01.3442 

01.6644 

01.9396 

01.1824 

01.1496 

01.9360 

01.0460 

01.1858 

01.1347 

01.1926 

01.0827 

01.1194 

01.2074 


Avg. 
hour 
wage 


09.67 
12.31 
15.16 

16.68 


1822 

1726 

18.06 

17.46 

17.00 

16.89 

16.76 

16.97 

1828 

15.96 

1724 

11.67 

17.66 

12.40 

15.07 

11.66 

15.01 

12.14 

17.12 

17.88 

18.70 

13.00 

11.54 

17.49 

16.69 

16.94 

19.40 

15.30 

20.50 

14.06 

17.97 

15.82 

19.39 

17.86 

14.92 

19.64 

18.02 

10.37 

17.76 


16.20 
18.36 
13.47 
17.48 
15.80 
16.30 
16.68 
18.12 
16.76 


ProvKtef 


470013 
470015 
470018 
470020 
470023 
470024 
490001 
490002 
490003 
490004 
490005 
490006 
490007 
490008 
490009 
490010 

490011  , 

490012  . 

490013  . 

490014  . 

490015  . 

490017  . 

490018  . 

490019  . 

490020  . 

490021  . 

490022  . 

490023  . 

490024  . 

490027  . 

490028  . 

490030  . 

490031  . 

490032  . 

490033  . 
490035  . 

490037  . 

490038  . 

490040  . 

490041  . 

490042  ., 

490043  ., 

490044  .. 

490045  .. 

490046  .. 

490047  .. 

490048  .. 
490050  .. 

490052  .. 

490053  .. 
490064  .. 
490057  .. 

490059  .. 

490060  .. 
490063  .. 

490066  .. 

490067  .. 
490069  ... 
490071  ... 

490073  ... 

490074  ... 

490075  ... 
490077  ... 
490079  ... 

490083  ... 

490084  .. 
490086  ... 
490088  ... 


Case 

mix 
index 


01.1467 

01.1877 

01.1282 

01.012$ 

012324 

01.1338 

01.1182 

01.0320 

00.6533 

01.2171 

01.4576 

01.1427 

02.0127 

01.0542 

01.6789 

01.0908 

01.3318 

01.1150 

01.1660 

01.6015 

01>»062 

01.3798 

012067 

01.1148 

01.1572 

01.4364 

012461 

012265 

01.6107 

01.1661 

01.3361 

01.2487 

01.0973 

01.6879 

01.1437 

01.1319 

01.1566 

012792 

01.3644 

012136 

01.3582 

01.2426 

01.3138 

01.1785 

01.4643 

01.0832 

01.4868 

01.3516 

01.5248 

012446 

01.0624 

01.4278 

01.5179 

01.0740 

01.5911 

012283 

012791 

01.4003 

01.4828 

01.3416 

01.3089 

012759 

01.1987 

01.3410 

00.6488 

01.1989 

01.1299 

01.2361  I 


Avg. 
hour 
wage 


1822 

18.87 

18.39 

12.86 

16.33 

1625 

17.17 

13.41 

16.73 

15.40 

16.40 

11.76 

16.62 

20.97 

1721 

15.40 

16.32 

13.90 

13.67 

19.87 

13.86 

16.60 

15.63 

13.78 

13.14 

15.76 

15.68 

15.58 

15.30 

12.49 

1729 

10.92 

11.91 

18.77 

14.76 

11.43 

11.92 

12.36 

19.78 

14.32 

14.34 

1727 

16.46 

16.83 

1626 

14.15 

15.77 

19.03 

14.03 

12.69 

16.12 

1627 

16.77 

17.38 

21.01 

16.33 

13.99 

13.38 

17.01 

2226 

15.43 

14.78 

16.36 

13.39 

13.89 

14.67 

11.80 

13.16 


Providef 


490089 
490090 
490091 
490092 
490093 
490094 
490095 
490097 
490098 
490099 
490100 
490101 
490104 
490106 
490106 
490107 
490108 
490109 

490110  , 

490111  . 

490112  . 

490113  . 

490114  . 

490115  . 

490116  . 

490117  . 

490118  . 

490119  . 

490120  . 

490122  . 

490123  . 

490124  . 

490126  . 

490127  . 

490130  . 

490131  . 

500001  . 

500002  . 

500003  . 

500006  . 

500007  . 

500008  . 

500009  . 
600011  .. 
500012  .. 
600014  .. 

500015  .. 

500016  .. 
500019  .. 
600021  .. 

600023  .. 

600024  .. 

500025  .. 

500026  .. 
600027  .. 

500028  .. 

500029  .. 

500030  .. 

500031  .. 
500033  ... 
600036  ... 

500036  ... 

500037  ... 
500039  ... 
500041  ... 
600042  ... 

500043  ... 

500044  .. 


Case 

mix 
index 


01.0505 

01.1894 

01.1790 

01.1790 

012862 

012211 

012315 

01.1433 

01.3158 

00.9625 

01J161 

01.1133 

00.9622 

00.7039 

00.8313 

012642 

00.8124 

00.8790 

01.1806 

01.1901 

01.6117 

012900 

01.0733 

012167 

01.1799 

01.0841 

01.6669 

01.3127 

01.3667 

012879 

01.1181 

01.1848 

01.2602 

01.0434 

01.2044 

00.9682 

012917 

01.4148 

012762 

01.7781 

01.3290 

01.9169 

012963 

01.3316 

01.4961 

01.7362 

01.3111 

01.3611 

012896 

01.4453 

01.1876 

01 .6274 

01.8019 

01.3594 

01.5307 

01.1173 

00.9747 

01.3190 

01.3011 

012637 

01.47 

01 

01.129 

01.2978 

01.2704 

01.3475 

01.2060 

01.9389 


Avg. 
hour 
wage 


14.04 

13.06 

18.86 

13.48 

14.17 

15.14 

15.14 

12.72 

11.12 

13.59 

14.13 

20.90 

14.01 

14.74 

15.97 

19.56 

15.00 

14.56 

16.71 

1435 

1829 

19.16 

13.76 

12.44 

16.33 

11.43 

19.99 

15.33 

15.93 

2007 

14.53 

1529 

13.61 

13  33 

14.96 

12.94 

20.32 

17.35 

18  46 

21.33 

1820 

20.34 

19.68 

18.64 

18.45 

20.69 

2070 

20.11 

1838 

1844 

17.72 

20.14 

20.46 

20.11 

2029 

13.44 

11.90 

20.51 

1825 

1660 


16.94 
16.54 
17.66 
20.31 
18.95 
1680 
1915 
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Case 

^, 

Case 

Avg.   1 

Case 

Avg. 

Case 

Avg. 

Case 

t^ 

Provider 

mix 

Provider 

mix 

bo^ 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

m« 

hour 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

mdex 

wage 

500045  .... 

01.0739 

17.28 

510007  .... 

01.4253 

16.00 

520021  .... 

012976 

16.83 

620113  .„. 

01.1966 

15.62 

530029  .... 

00.9396 

13.04 

500048  .... 

00.9015 

14.27 

510008  .... 

01.1004 

1533 

520024  .... 

01.0624 

11.87 

520114  .... 

01.1532 

12.45 

530031   .... 

00.8892 

14.78 

500049  .... 

01.3088 

17.10 

510009  .... 

00.9448 

10.45 

520025  .... 

01.1292 

14.34 

520115  .-. 

01.3112 

14.47 

530032  .... 

01.1716 

16J3 

500050  .-. 

01.4153 

19.09 

510012  .... 

01.0852 

15.18 

520026  .... 

01.0666 

15.67 

520116  .... 

012580 

16.13 

500061   .... 

01.6700 

20.33 

510013  .... 

01.1868 

1427 

520027  .... 

01.1579 

17.08 

520117  .... 

01.0787 

14.87 

500052  .... 

01.2445 

510015  .... 

00.9626 

12.81 

520028  .... 

01.3517 

16.26 

520118  .... 

00.9850 

09.46 

500053  .... 

01.2013 

17.77 

510016  .... 

01.0352 

520029  .... 

00.9364 

13.66 

520120  .... 

01.0671 

16.56 

500054  .... 

013398 

19.04 

510018  .... 

01.0626 

13.12 

520030  .... 

01.6664 

17.90 

520121  .„. 

00.9520 

13.17 

500056  .... 

01.0664 

17.78 

510020  .... 

01.0647 

08.93 

620031   .... 

01.0988 

13.75 

520122  .... 

00.9943 

12.50 

500057  .... 

01.2990 

1498 

510022  .... 

01.6791 

1721 

520032  .... 

01.1448 

13.19 

520123  .... 

01.0391 

14.99 

500068  .... 

01.5172 

17.59 

510023  .... 

01.0371 

15.15 

520033  .... 

012270 

15.24 

520124  .... 

01.1683 

13.78 

500069  .... 

01.1315 

18.35 

510024  .... 

01.3722 

16.07 

520034  .... 

01.1876 

16.37 

520130  .... 

01.0123 

11.54 

500060  .„. 

01.3608 

19.19 

510025  .... 

00.9409 

10.47 

520036  .... 

012591 

14.62 

520131  .... 

01.0303 

14.68 

500061    .... 

01.0280 

17.95 

510026  .... 

00.9766 

11.32 

520037  .... 

01.6237 

16.75 

520132  .... 

01.1527 

12.88 

500062  .... 

01.0023 

15  69 

510027  .... 

01.0563 

12.43 

520038  .... 

01.3642 

16.08 

520134  .... 

01.0808 

13.78 

500064  .... 

015743 

19.70 

510088  .... 

01.1650 

15.98 

520039  .... 

00.9901 

15.17 

520135  .... 

00.9964 

12.99 

500065  .... 

01.3091 

16.39 

510029  .... 

01.2587 

16.48 

520040  .... 

01.4144 

16.73 

520136  .... 

01.5004 

17.75 

500068  .... 

01.0220 

14.82 

510030  .... 

01.1214 

15.72 

520041   .... 

012094 

13.13 

520138  .... 

01.8436 

16.70 

500069  .... 

01.0579 

16.11 

510031   .... 

01.3048 

14.02 

520(H2  .... 

01.1116 

15.88 

520139  .... 

01???8 

16.83 

500071    .... 

01.3267 

18.34 

510033  .... 

01.2782 

13.79 

520044  .... 

01.3439 

15.51 

520140  .... 

01.4916 

1720 

500072  .... 

01.1533 

18.80 

510036  .... 

00.9768 

15.60 

520045  .... 

01.6482 

16.77 

520141   .... 

01.1386 

15.13 

500073  .... 

01X024 

17.71 

510036  .... 

00.9688 

11.73 

520047  .... 

01.0145 

13.50 

620142  .... 

00.9938 

11.48 

500074  .... 

01.1751 

13.37 

510038  .... 

01.0385 

13.84 

520048  .... 

01.3800 

15.97 

620144  .... 

01.0547 

14.49 

500075  .... 

01.1884 

18.49 

510039  .... 

01.3972 

14.67 

620049  .... 

01.9372 

15.82 

520145  .... 

01.0244 

14.96 

500076  ..„ 

01.3666 

510043  .... 

01.0466 

10.44 

520051   .... 

01.8782 

17.94 

5201.46  .... 

01.1530 

ia32 

500077  .... 

01.2936 

20.09 

510046  .... 

01.2264 

15.98 

520063  .... 

01.0619 

14.07 

520148  .... 

01.1038 

13.98 

500079  .... 

01.2919 

17.92 

510047  .... 

01.1688 

15.81 

520054  .... 

01.0483 

15.31 

520149  .... 

00.9350 

11.73 

500080  .... 

00.8630 

11.55 

510048  .... 

01.0872 

1624 

520056  .... 

01.3226 

17.01 

520151  .... 

01.1298 

13.70 

500084  .... 

01.1314 

17.71 

510060  .... 

01.2928 

14.05 

520057  .... 

01.0874 

14.88 

520152  .... 

01.1347 

15.70 

500086  .... 

01.0611 

15.46 

510063  .... 

01.0211 

1^15 

620058  .... 

01.0794 

16.79 

520163  .... 

00.9377 

11.67 

500066  .... 

01.4095 

16.28 

510056  .... 

01.2080 

17.17 

520059  .... 

012532 

16.21 

520154  ..„ 

01.1102 

14^6 

500088  .... 

01.2673 

20.73 

510058  .... 

01.2215 

15.08 

520060  .... 

01.2964 

14.92 

520156  .... 

01.0564 

1529 

500089  ... 

01.0325 

13.23 

510059  .... 

01.3418 

12.84 

520062  .... 

01.2040 

14.41 

520157  .... 

00.9525 

12.75 

500090  .... 

00.9143 

13.62 

510060  .... 

01.0639 

12.88 

520063  .... 

01.1862 

15.91 

520159  .... 

00.9000 

15.47 

500092  .... 

01.1567 

13.51 

510061    .... 

01.0460 

12.53 

520064  .... 

01.6371 

16.68 

520160  .... 

01.7820 

16.13 

500094  .... 

00.9067 

13.62 

510062  .... 

01.2566 

14.06 

520066  .... 

01.2621 

16.81 

520161  .„ 

01.0419 

14.06 

500096  .... 

00.9663 

16.18 

510063  .... 

01.0303 

11.35 

520068  .... 

00.9634 

14.38 

520170  .... 

012354 

17.02 

500097  .... 

01.1483 

14.74 

510065  .... 

00.9731 

11.88 

520069  .... 

01.2067 

15.49 

520171   .... 

01.0135 

12.53 

500096  .... 

00.8540 

14.51 

510066  .... 

01.1099 

12.68 

520070  .... 

01.4192 

15.29 

520173  .... 

01.1181 

1729 

500101   .... 

00.9847 

14.48 

510067  .... 

01.1714 

16.72 

520071   .... 

01.1009 

15.10 

520174  .... 

01.4208 

19.12 

500102  .... 

00.9810 

14.87 

510068  .... 

01.0710 

14.18 

520074  .... 

01.1117 

14.32 

520178  .... 

00.7614 

14.08 

500104  .... 

01.2466 

18.17 

510070  .... 

01.1769 

14.68 

520075  .... 

01.4765 

16.16 

520177  .... 

01.5561 

17.91 

500106  .... 

00.9946 

12.54 

510071   .... 

01.2708 

14.60 

520076  .... 

01.1048 

14.78 

520178  .... 

01.0843 

13.06 

1 

500107  .... 

01.1132 

13.54 

510072  .... 

01.0445 

12.56 

520077  .... 

00.9912 

13.17 

520180  .... 

00.9439 

~ 

1 

500108  .... 

01.8213 

19.87 

510076  .... 

01.0766 

520078  .... 

01.4344 

14.81 

530001   .... 

01.4675 

13.50 

] 

500110  .... 

01.2021 

17.29 

510077  .... 

01.1408 

13.24 

520082  .... 

01 .2824 

14.80 

530002  .... 

01.2050 

15J2 

] 

500118  .... 

01.1170 

18.17 

510080  .... 

01.1368 

10  05 

520083  .... 

01.5777 

19.35 

530003  .... 

00.9244 

08.83 

] 

500119  .... 

01J366 

19.79 

510081   .... 

00.9892 

12.93 

520084  .... 

01.0838 

15.01 

530004  .... 

00.9650 

12.56 

] 

500122  .... 

01.2708 

17.54 

510062  .... 

01.0716 

10.96 

520087  .... 

01.5714 

15.92 

530006  .... 

01.0990 

12.06 

1 

. 

500123  .... 

00.9911 

13.48 

510084  .... 

00.9836 

11.33 

520088  .... 

01  2573 

1627 

530006  .... 

01.1693 

14.95 

1 

500124  .... 

01.2764 

19.76 

510086  .... 

01.2709 

17.35 

520089  .... 

01.5028 

1722 

630007  .... 

01.0343 

1154 

1 

500125  .... 

00.9832 

11.02 

510086  .... 

01.0198 

12.23 

520090  .... 

01.1701 

14.69 

530008  .... 

01.1909 

16.73 

500127  .... 

00.6966 

14.25 

520002  .... 

012827 

1562 

520091    .... 

01.2712 

15.62 

530009  .... 

01.0331 

14.78 

500129  .... 

01.8611 

1945 

520003  .... 

CM234 

13.96 

520092  .... 

01.1129 

15.12 

530010  .... 

01.2984 

15.83 

500132  .... 

00.9646 

15.33 

520004  .... 

012040 

15.11 

520094  .... 

01.0910 

15.78 

530011   .... 

01.1439 

14.63 

500134  „.. 

00.7355 

16.03 

520006  .... 

01.0371 

16.92 

520095  .... 

01.3730 

16.94 

530012  .... 

01.6806 

15J32 

500137  .... 

00.6377 

16.87 

520007  .... 

01.0679 

12.43 

520096  .... 

01.5478 

15.50 

530014  .... 

01.2753 

13.81 

fl 

500138  .... 

12.2636 

520008  .... 

01.4766 

17.90 

520097  .... 

012842 

16.40 

530015  .... 

01.1417 

15.80 

1 

500139  .... 

01.4098 

21.58 

1  520009  .... 

01.6330 

16.23 

I  520098  .... 

01.7821 

18.16 

530016  .... 

01.2002 

11.83 

i 

500140  .... 

00.9994 

14.50 

i  520010  .... 

01.1200 

16.81 

520100  .... 

01.2514 

14.46 

530017  .... 

00.9299 

13.78 

H 

500141    .... 

01.2988 

19.75 

1  520011    .... 

01.1716 

16.58 

520101   .... 

01.1180 

14.26 

530018  .... 

01.0214 

13.10 

1 

500143  .... 

00.9927 

17.55 

j  520013  .... 

01.3297 

16.24 

520102  .... 

01.2045 

16.69 

530019  .... 

00.9986 

15.03 

Q 

500898  .... 

00.7881 

i  520014  _.. 

01.2288 

14.17 

N  520103  .... 

012815 

16.41 

530022  .... 

01.1663 

15.74 

Q 

510001    .... 

01.6367 

15.70 

I  520015  .... 

01.1841 

15.42 

B  520107  .... 

01.2815 

15.17 

530023  .... 

01.0026 

15.88 

H 

510002      . 

01.3716 

16.27 

1520016  .... 

01.1230 

12.12 

H  520109  „.. 

01.0395 

14.86 

53D024  .... 

01.0512 

12.11 

R 

510004  .... 

00.9756 

10.17 

(520017  .... 

012064 

1510 

520110  .... 

01.0918 

1527 

530025  .... 

01.2808 

16.17 

R 

510005  .... 

00.9400 

13.48 

I  520018  .... 

01.0639 

14.56 

H  520111   .... 

01.0981 

12.09 

530028  .... 

01.1212 

13.08 

R 

610006  .... 

01.2072 

16.70 

I  520019  .... 

012859 

14.27 

fl  520112  -.. 

01.1606 

16.29 

530027  .... 

00.9446 

09.41 

N 

NOTE:C> 

^SE  MIX  INDEXES  DO  NOT  INC 

.UDE  DISCHARGES  FROM  PPS 

EXEMPT  UNITS. 

NOTE:C 

\SE  MIX  l^ 

4DEXES 

INaUDE  CA 

SES  RECE 

IVED  IN 

HCFA  CENTF 

^AL  OFFIC 

ETHROI 

JGH  JUNE  1£ 
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Table  4a.— Wage  Index  Ah<o  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas 


Urtian  area  (Constituent 

counties  or  county 

equivalents) 


Wage 
index 


0040    At)ilene.  TX 

Taylor.  TX 
0060    Aguadilla.  PR  ... 

Aguada.  PR 

Aguadilla,  PR 

Moca,  PR 
0080    Akron,  OH  

Portage,  OH 

Summit,  OH      . 
0120    Albany.  GA  

Dougherty.  GA 

Lee,  GA 
0 1 60    Albany-Schenec- 

tady-Troy.  NY  ....„ 

Alljany.  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga.  NY 

Schenectady.  NY 

Schoharie.  NY 
0200    Albuquerque. 

NM 

Bernalillo.  NM 

Sandoval,  NM 

Valencia,  NM 
0220    Alexandria,  LA  ... 

Rapides.  LA 
0240    Allentown-Beth: 

lehenvEaston.  PA  .... 

Cartxxi.  PA 

Lehigh.  PA 

Northampton.  PA 
0280    Attoona.-PA  

Bfair.  PA 
0320    Amarillo.  TX 

Potter.  TX 

Randall,  TX 
0380    Anchorage,  AK  .. 

Anchorage,  AK 
0440    Ann  Artjor,  Ml  .... 
Lenawee,  Ml 
Livingston,  Ml 
Washtenaw,  Ml 
0460    Anniston,  AL  ... 

Calhoun,  AL 
0460    AppletonOsh- 
kosh-Neenah,  Wl  ... 
Calumet.  Wh 
Outagamie,  Wl 
Winnet)ago,  Wl 

0470    Arecibo,  PR  

Arecibo,  PR 
Camuy,  PR 
Hatillo.  PR 
0480    Asheville,  NC  ... 
Buncombe,  NC 
Madison.  NC 

0500    Athens.  GA 

Clarke.  GA 
Madison.  GA 
Oconee.  GA 
0520    'Atlanta.  GA  .... 


0.8892 
0.4758 

0.9651 
0.8821 

0.8871 


D.9300 

0.8302 
1.0114 

0.9203 
0.8582 

1.3228 
1.2593 

0.7959 

0.8842 

0.3798 

0.9171 
0.9052 

1.0261 


GAF 


0.9227 


0.6013 

0.9760 
0.9177 

0.9212 


Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt)an  area  (Constituent 

counties  or  county 

equivalents) 


JMI 


0.9515 

0.8804 
1.0078 

0.9447 
0.9006 

1.2112 
1.1710 

0.8553 
0.9192 

a5153 

0.9425 
0.9341 

1.0178 


Barrow,  GA 
Bartow.  GA 
Carroll.  GA 
Cherokee.  GA 
Clayton,  GA 
Cobb,  GA 
Coweta.  GA 
Oe  Kalb.  GA 
Douglas,  GA 
Fayette,  GA 
Forsyth,  GA 
Fulton,  GA 
Gwinnett,  GA 
Henry,  GA 
Newton.  GA 
PauWirtg,  GA 
Pickens,  GA 
Rockdale,  GA 
SpakJing,  GA 
Walton,  GA 
0560    Atlantic  City- 
Cape  May,  NJ  

Atlantic  City.  NJ 
Cape  May,  NJ 
0600    Augusta-Aiken. 

GA-SC  „ 

Columbia,  GA. 
McDuffie,  GA 
Rchmorxl,  GA 
Aiken,  SC 
EdgefieW,  SC 
0640    AustJn-San 

Marcos.  TX „. 

Bastrop,  TX 
CaWweB.  TX 
Hays,  TX 
Travis,  TX 
Williamson.  TX 
0680    BakersfieW.  CA 

Kern,  CA 
0720    'Baltimofe.  MD  . 
Anne  Arundel.  MD 
Baltimore,  MD 
Baltimore  City,  MD 
Canoll,  MD 
Harford,  MD 
Howard,  MD 
Queen  Annes,  MD 

0733    Bangor,  ME  

Penot>scot,  ME 
0743    Barnstable-Yar- 
mouth, MA „ 

Barnstable.  MA 
0760    Baton  Rouge.  LA 
Ascension,  LA 
East  Baton  Rouge. 

LA 
Livingston.  LA 
West  Baton  Rouge, 
LA 
0840    Beaumont-Port 

Arthur,  TX .„ 

Hardin,  TX 
Jefferson,  TX 
Orange,  TX 
0860    Bellingham.  WA  . 


Wage 
Index 


GAF 


1.0878 


0.8638 


1.0593 


0.9046 


0.9113 


1.0883 

0.9866 


0.9384 


1.0597 
0.9908 


0.9489 

1.3813 
0.8617 


0.8648 


1.1232 


0.9647 

1.2476 
0.9031 


Table  4a.— wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urtjan  area  (Constituent 

counties  or  county 

equivalents) 


0.9053 


1.0828 


Whatcom,  WA 
0870    Benton  Hartjor. 

Ml  

Bemen.  Ml 
0875    'Bergen-Passate, 

r^U „ 

Bergen.  NJ 
Passaic.  HJ 

0880    Billings,  MT 

Yellowstone,  MT 
0920    Biloxt-Gulfport- 

Pascagoula,  MS 

Hancock,  MS 
Harrison,  MS 
Jackson.  MS 
0960    Binghamton,  r4Y 
Broome.  NY 
Tioga.  NY 
1000    Birmingham.  AL  . 
Btount.  AL 
Jeffersbn.  AL 
St  Clair.  AL 
Shelby.  AL 
1010    Bismarck.  ND  .... 
Burieigh.  ND 
Morton.  ND 
1020    Bkxjmington.  IN  . 

Monroe,  IN 
1040    Bloomington- 

Normal.  IL 

McLean.  IL 
1080    Boise  City.  ID  .... 
Ada.  ID 
Canyon.  ID 
1123    *Boston-Brock- 
ton-Nashua.  MA-NH  .. 
Bristol.  MA 
Essex.  MA 
MkJdIesex,  MA 
Nortolk.  MA 
Plymouth.  MA 
Suffolk.  MA 
Worcester,  MA 
Hillsborough.  NH 
Merrimack.  NH 
Rockingham.  NH 
Strafford,  NH 
1125    Boukter- 

Longmont.  CO 

Boukter.  CO 

1145    Brazoria,  TX  

Brazoria,  TX 
1150    Bremerton.  WA. 

Kitsap.  WA 
1240    Brownsvilte-Har- 
lingen-San  Benito,  TX 
Cameron,  TX 
1260    Bryan-College 

Station.  TX  

Brazos.  TX 
1280    'Buf(ak>-h(iagara 

Falls.  NY 

Erie.  NY 
Niagara.  NY 
1303    Burlington,  VT  ... 


Wage 
index 


GAF 


0.9183 
0.8832 


0.8172 

0.8709 

1.1494 

1.1000 

0.8718 

0.9103 

0.8245 

0.8762 

0.9433 
0.9185 


0.8616 

0.9030 

0.8529 

0.8968 

0.8463 

0.8920 

0.9032 

0.9327 

1.1733 


1.1157 


0.7979 

08568 

0.8263 

0.8775 

0.9647 

0.9757 

0.8218 

0.8742 

0.8673 

0.9071 

0.9183 

0.9433 

0.9939 

0.9958 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


JMI 


Urt}an  area  (Constituent 
counties  or  county 

Wage 

GAF 

equtvalents) 

Chittenden.  VT 

Franklin,  VT 

Grand  Isle,  VT 

1310    Caguas.  PR 

0.4373 

0.5676 

Caguas,  PR 

Cayey,  PR 

Cidra.  PR 

Gurabo,  PR 

San  Lorenzo.  PR 

1320    Canton- 

Massillon,  OH _.... 

0.8731 

0.9113 

Carroll,  OH 

Stark.  OH 

1350    Casper.  WY 

0.8444 

0.8906 

Natrona.  WY 

1360    Cedar  Rapids.  lA 

0.8457 

0.8916 

Linn,  lA 

1400    Champaign-Ur- 

bana  IL 

0.8848 

0.9196 

Champaign,  IL 

1440    Charleston-Notth 

Charleston.  SC 

0.8845 

0.9194 

Berkeley,  SC 

Chartestoa  SC 

Dorchester,  SC 

1480    Charleston.  WV  . 

0.9022 

0.9319 

Kanawha,  WV 

Putnam,  WV 

1520    'Chartotte-Gasto- 

nia-Rock  HiN.  NC-SC 

0.9598 

0.9723 

Cabanus,  NC 

Gaston,  NC 

Uncoln.  NC 

Mecklenburg.  NC 

Rowan.  NC 

Union.  NC 

York.SC 

1540    Charlottesville. 

VA „.. 

0.9360 

0.9557 

Albemarle.  VA 

Charlottesville  City. 

VA 

Ruvanna,  VA 

Greene.  VA 

1560    Chattanooga. 

TN-GA  

0.8959 

0.9275 

Catoosa.  GA 

Dade.  GA 

Walker,  GA 

Hamilton.  TN 

Marion,  TN 

1580    Cheyenne.  WY  .. 

0.7478 

0.8196 

Laraniie.  WY 

1600    -Chicago,  IL 

1.0666 

1.0451 

Cook,  IL 

DeKalb,  IL 

Du  Page,  IL 

Grundy.  IL 

Kane.  IL 

Kendall.  IL 

Lake,  IL 

McHenry.  IL 

Will.  IL 

1620    Chk»-Paradise. 

CA  

1.0434 

1.0295 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt>an  area  (Constituent 

counties  or  county 

equivalents) 

Butte.  CA 
1640    'Cincinnati.  OH- 

KY-IN 

Deartxjm.  IN 

Ohk).  IN 

Boone.  KY 

Campbell.  KY 

Gallatin.  KY 

Grant,  KY 

Kenton.  KY 

Pendleton.  KY 

Brown.  OH 

Clermont.  OH 

Hamilton.  OH 

Warren.  OH 
1660    Clarksville-Hop- 

kinsville.  TN-KY 

Christian.  KY 

Montgon)ery,  TN 
1680    'Cleveland-Lo- 

rain-Elyria,  OH 

Ashtabula.  OH 

Cuyahoga,  OH 

Geauga,  OH 

Lake,  OH 

Lorain,  OH 

Medina,  OH 
1720    Cotorado 

Springs.  CO 

El  Paso.  CO 
1740    Columbia,  MO  ... 

Boone.  MO 
1760    Columbia.  SC  .... 

Lexington.  SC 

Rchland.  SC 
1800    Columbus.  GA- 

AL „ 

Russell.  AL 

Chattanoochee,  GA 

Hanis,  GA 

Muscogee,  GA 
1840    'Columbus,  OH  . 

Delaware,  OH 

FairfiekJ.  OH 

Franklin,  OH 

Licking,  OH 

Madison,  OH 

Pk:kaway,  OH 
1880    Corpus  Christi, 

TX 

Nueces,  TX 

San  Patricio,  TX 
1900    Cumberland, 

MD-WV 

Allegany,  MD 

Mineral.  WV 
1920    -Dallas.  TX  , 

Collin.  TX 

Dallas,  TX 

Denton,  TX 

Ellis.  TX 

Henderson.  TX 

HuntTX 

Kaufman.  TX 

Rockwall.  TX 
1950    Danville.  VA  ...... 


Wage 
index 


0.9451 


0.7515 


a.9824 


0.9194 
0.9212 
0.8989 

0.7762 
0.9760 


0.8372 

0.8165 
0.9521 


GAF 


0.9621 


0.8223 


0.9879 


0.9441 
0.9453 
0.9296 

0.8407 
0.9835 


0.8093 


0.8854 

0.8704 
0.9669 


0.8651 


Table  4a.— Wage  Index  and  Capital 

Geographic  Adjustment 

Factor 

(GAF)  for  Urban  Areas— Contin- 

ued 

-.  - 

Urt)an  area  (Constituent 

Wage 
index 

counties  or  county 

GAF 

equivalents) 

Danville  City,  VA 

Pittsylvania.  VA 

1960    Davenport-Rock 

Island-Mdlne.  lA-IL  ... 

0.8226 

0.8748 

Scott,  lA 

Henry.  IL 

Rock  Island.  IL 

2000    Dayton-Spring- 

fieW.  OH  . 

0.9195 

0.9441 

Clark,  OH 

Greene,  OH 

Miami.  OH 

Montgomery.  OH 

2020    Daytona  Beach, 

FL 

0.8605 

0.9022 

Flagler,  FL 

Volusia,  FL 

2030    Decatur,  AL  

0.8074 

0.8637 

Lawrence,  AL 

Morgan,  AL 

2040    Decatur.  IL 

0.7913 

0.8519 

Macon.  IL 

2080    -Denver.  CO 

1.0611 

1.0414 

Adams.  CO 

Arapahoe.  CO 

Denver.  CO 

Douglas,  CO 

Jefferson,  CO 

2120    Des  Moines,  lA  .. 

0.8669 

0.9068 

Daaas.  lA 

Polk.  lA 

Warren.  lA 

- 

- 

2160    -Detroit.  Ml  

1.0916 

1.0619 

Lapeer.  Ml 

Macomb.  Ml 

Monroe.  Ml 

Oakland,  Ml 

St.  Clair.  Ml 

Wayne.  Ml 

2180    Dothan.  AL  

0.7974 

0.8564 

Dale.  AL 

Houston.  AL 

2190    Dover.  DE 

0.9103 

0.9377 

Kent.  DE 

2200    Dubuque.  lA  

0.7803 

0.8438 

Dubuque,  lA 

2240    Duluth-Supenor, 

mn-wi 

0.9262 

0.9489 

St  Louis,  MN 

Douglas.  Wl 

2281    Dutchess  Coun- 

ty. NY  

1.0696 

1.0472 

Dutchess,  NY 

2290    Eau  Claire.  Wl  ... 

08477 

0.8930 

Chippewa.  Wl 

Eau  Claire.  Wl 

2320    El  Paso,  TX  

0.8618 

0.9032 

El  Paso.  TX 

2330    Elkhart-Goshen. 

IN 

0.8698 

0.9089 

Elkhart,  IN 

2335    Elmira.  NY 

0.8648 

0.9053 

Chemung.  NY 

2340    Enid,  OK 

0.8213 

0.8739 

GarfiekJ,  OK 

2360    Erie,  PA 

0.8959 

0.9275 

Table  4a.— Wage  Index  and  Capital 
GEOGRAPHrc  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin- 
ued 


Urban  area  (Constituent 

counties  or  county 

equivalents) 


Erie.  PA 
2400    Eugene-Spring- 

fieW.  OR  

Lane,  OR 
2440    Evansville-Hen- 

derson,  IN-KY 

Posey,  IN 
VandertHjrgh,  IN 
Warrick,  IN 
Henderson.  KY 
2520    Fargo-Moorhead 

ND-MN  

Clay,  MN 
Cass,  ND 
2560    Fayetteville,  NC 

Cumtjeriand,  NC 
2580    Fayetteville- 
Springdale-Rogers, 

AR  „ 

Benton,  AR 
Washington.  AR 

2640    Flint.  Ml 

Genesee.  Ml 

2650    Florence,  AL 

Cofcert  AL 
Lauderdale.  AL 

2655    Ftorence.  SC  

FkxefKe,  SC 
2670    FortCollins- 

Loveland,  CO  

Larimer,  CO 
2680    -Ft.  Lauderdale. 

FL 

Broward,  FL 
2700    Fort  Myers-Cape 

Coral,  FL  .„ 

Lee,  FL 
2710    Fort  Pierce-Port 

St  Lucie,  FL 

Martin.  FL 
St  Lucie,  FL 
2720    Fort  Smith.  AR- 

OK , 

Crawford.  AR 

Sebastian.  AR 

Sequoyah,  OK 

2750    Fort  Walton 

Beach,  FL 

Okakx>sa,  FL 
2760    Fort  Wayne,  IN  .. 
Adams,  IN 
Allen.  IN 
De  Kalb.  IN 
Huntington.  IN 
Wells,  IN 
Whitley,  IN 
2800    -Forth  Worth-Ar- 
lington, TX  „ 

Hood,  TX 
Johrjson.  TX 
Parker.  TX 
Tarrant,  TX 

2840    Fresno.  CA  

Fresno,  CA 
Madera,  CA 
2880    Gadsden.  AL " 


Wage 
index 


1.0585 
0.9031 


0.9217 
0.8655 

0.6933 

1.0252 
0.7880 

0.8620 

0.9817 

1.0615 

0.9619 

1.0107 

0.7868 

0.8897 
0.8759 


0.9741 

1.0340 
0.8062 


GAP 

1.0397 
0.9326 


0.9467 
0.9058 

0.7781 

1.0172 
0.8495 

0.9033 

0.9674 

1.0417 

0.9737 

1.0073 

0.8486 

0.9231 
0.9133 


0.9822 

1.0232 
0.8643 


Table  4a.— Wage  Index  and  Capital 
Geography  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt)an  area  (Constituent 

counties  or  county 

equivalents) 


Etowah.  AL 
2900    Gainesville,  FL  . 

Alachua,  FL 
2920    Galveston-Texas 

City,  TX  

Gatveston,  TX 

2960    Gary.  IN 

Lake,  IN 
Porter,  IN  - 
2975    Glens  Falls,  NY  , 
Warren,  NY 
Washington,  NY 
2980    Gokteboro.  NC  .. 

Wayne,  NC 
2985    Grand  Forks, 

ND-MN  

Polk,MN 
Grand  Forks,  ND 
3000    Grand  RapkJs- 
MuskegorvHolland, 

Ml 

Allegan,  Ml 
Kent.  Ml 
Muskegon.  Ml 
Ottawa.  Ml 
3040    Great  Falls.  MT  . 
Cascade.  MT 

3060    Greeley.  CO  

Weld.  CO 
3080    Green  Bay.  Wl  .. 

Brown.  Wl 
3120    -Greensboro- 
Winston-Salem-High. 
Point,  NC 
Alamance,  NC 
Davkteon,  NC 
Davie.  NC 
Forsyth,  NC 
Guilford,  NC 
Randolph,  NC 
Stokes,  NC 
Yadkin.  NC 
3150    Greenville.  NC  ... 

Pitt.  NC 
3160    Greenville- 
Spartanburg-Ander- 
son. SC  

Anderson.  SC 
Cherokee,  SC 
Greenville,  SC 
Pickens.  SC 
Spartanburg,  SC 
3180    Hagerstown.  MD 

Washington,  MD 
3200    Hamitton-MkJdle- 

town.  OH  

Butler,  OH 
3240    Hamsburg-Leb- 

anon-Carlisle.  PA  

Cumberlarxl.  PA 
Dauphin,  PA 
Lebanon,  PA 
Perry,  PA 
3283    -Hartford.  CT 


Wage 
index 


0.8852 

1.0089 
0.9334 

0.9273 

0.8453 

0.9109 

0.9823 

0.8980 
0.9296 
0.8817 

0.9165 


GAF 


0.8948 


0.9199 

1.0061 
0.9539 

0.9496 

0.8913 

0.9381 

0.9878 

0.9290 
0.9612 
0.9174 

0.9420 


0.9267 


0.8883 

0.9221 

0.8947 

0.9266 

0.8238 

0.8757 

0.9629 

0.9744 

1.2382 

1.1576 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt)an  area  (Constituent 

counties  or  county 

equivalents) 


Hartford,  CT 
LitchfiekJ.  CT 
MkJdIesex,  CT 
ToUand,  CT 
3285    Hattiesburg.  MS 
Forrest.  MS 
Lamar,  MS 

3290    Hk*ory-Morgan- 

ton.  NC 

AiexarKler.  NC 

Burke.  NC 

Cakfwell.  NC 

Catawba.  NC 
3320    Honolulu.  HI  ._... 

Honolulu.  HI 
3350    Houma.  LA  

Lafourche.  LA 

Terrebonrw,  LA 
3360    -Houston.  TX 

Chambers,  TX 

Fort  bend,  TX 

Harris,  TX 

Uberty.  TX 

Montgomery,  TX 

WaBer.  TX 
3400    Huntington-Ash- 
land. WV-KY-OH  

Boyd.KY 

Carter,  KY, 

Greenup,  KY 

Lawrence.  OH 

CabeH.  WV 

Wayne,  WV 
3440    Huntsville.  AL  .... 

Limestone,  AL 

Madison.  AL 
3480    -Indianapolis.  IN 

Boone.  IN 

Hamilton.  IN 

Hancock.  IN 

Hendricks.  IN 

Johnson.  IN 

Madison.  IN 

Marion.  IN 

Morgan.  IN 

Shelby.  IN 
3500    k)wa  City,  lA 

Johnson.  lA 
3520    Jackson.  Ml 

Jackson,  Ml 
3560    Jackson.  MS 

Hinds.  MS 

Madison,  MS 

Rankin,  MS 
3580    Jackson.  TN  

Madison.  TN 
3600    Jacksonville.  FL . 

Clay.  FL 

Duval.  FL 

Nassau.  FL 

St  Johns,  FL 
3605    Jacksonville.  NC 

Onstow.  NC 
3610    Jamestown.  NY  . 


Wage 
irxlex 


0.6577 

0.7828 

1.1683 
0.7769 


GAF 


0.7506 

0.8456 

1.1124 
0.8412 


0.9906       0.9936 


0.8983 


0.9292 


0.8142 
0.9898 


0.9059 
0.9176 
0.7551 

0.8122 
0.9019 

0.7197 
0.7531 


0.8687 

0.9930 


0.9346 
0.9428 
0.8250 

0.8672 
0.9317 

0.7983 
0.8235 
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Table  4a.— Wage  Index  and  Capital 
GECX3RAPHIC  Adjustment  Factor 
(GAF)  FOR  Urban  areas— Contin- 
ued 


Urt>an  area  (Constituent 

counties  or  county 

equivalents) 


JMI 


Chautaqua.  NY 
3620    Janesville-Beloit. 

Wl 

Rock.  Wl 
3640    Jersey  City.  NJ  .. 

Hudson,  NJ 
3660    Johnson  City- 
Kingsport-Bristol.  TN- 

VA 

Carter.  TN 
Hawkins,  TN 
Sullivan.  TN 
Unicoi,  TN 
Washington.  TN 
Bristol  City.  VA 
Scott.  VA 
Washington,  VA 
3680    Johnstown,  PA  . 
Cambria,  PA 
Somerset,  PA 
3710    Jopttn,  MO  ........ 

Jasper,  MO 
Newton.  MO 
3720    Kalamazoo- 

Batflecreek,  Ml  

Calhoun,  Ml 
Kalamazoo,  ML 
Van  Buren,  Ml 
3740    Kankakee,  IL  .... 

Kankakee,  IL 
3760    'Kansas  City, 

KS-MO 

Johnson,  KS 
Leavenworth,  KS 
Miami,  KS 
Wyandotte.  KS 
Cass.  MO 
Clay,  MO 
Clinton.  MO 
Jackson,  MO 
Ufayette,  MO 
Platte.  MO 
Ray,  MO 
3800    Kenosha.  Wl .... 

Kenosha,  Wl 
3810    KilleervTemple, 

TX 

Bell,  TX 
Coryell,  TX 
3840    Knoxville,  TN  ... 
Anderson,  TN 
Blount.  TN 
Knox,  TN 
Loudon,  TN 
Sevier,  TN 
Union,  TN 

3850    Kokomo,  IN  

Howard.  IN 
Tipton.  IN 
3870    La  Crosse,  Wl- 

MN 

Houston.  MN 
La  Crosse.  Wl 
3880    Lafayette,  LA  .. 


Wage 
index 


0.8541 
1.1114 

0.8621 


GAF 


0.8976 
1.0750 

0.9034 


0.8615 
0.7797 

1.0471 

0.9381 
0.9473 


0.9029 
0.8433 

1.0320 

0.9572 
0.9636 


0.8809 
1.0321 
0.8572 


0.9060 


0.8514 


0.7975 


0.9168 
1.0219 
0.8999 


Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


0.9346 

0.8957 
0.8565 


Urtian  area  (Constituent 

counties  or  county 

equivalents) 


Aca(ta,  LA 
Lafayette,  LA 
St.  Landry,  LA 
St.  Martin,  LA 

3920    Lafayette.  IN 

Clinton,  IN 
Tippecanoe,  IN 
3960    Lake  Charles,  LA 

Cateasieu,  LA 
3980    Lakeland-Winter 

Haven,  FL 

Polk.  FL 
4000    Lancaster,  PA  .... 

Lancaster,  PA 
4040    Lansing-East 

Lansing,  Ml 

Clinton,  Ml 
Eaton.  Ml 
Ingham,  Ml 

4080    Laredo,  TX  

Webb.  TX 
4100    LasCruces,  NM 

Dona  Ana,  NM 
4120    Las  Vegas.  NV- 

AZ ; 

Mohave,  AZ 
Clark,  NV 
Nye,  NV 
4150    Lawrence,  KS  .... 
Douglas,  KS 

4200    Lawton,  OK  

Comanche,  OK 
4243    Lewiston-Aubum, 

ME  

Androscoggin,  ME 
4280    Lexington.  KY  .... 
Bourbon.  KY 
Clark.  KY 
Fayette.  KY 
Jessamine,  KY 
Madison.  KY 
Scott  KY 
Woodford,  KY 

4320    Uma,  OH  

Allen.  OH 
Auglaize,  OH 

4360    Lincoln,  NE 

Lancaster,  NE 
4400    Little  Rock-North 

Uttle  Rock,  AR  

Faulkner,  AR 
LorK>ke,  AR 
Pulaski,  AR 
Saline,  AR 
4420    Longvtew-Mar- 

shall.  TX  

Gregg.  TX 
Hamson.  TX 
Upshur,  TX 
4480    'Los  Angeles- 
Long  Beach,  CA 

Los  Angeles.  CA 
4520    Louisville.  KY-IN 


Wage 
index 


0.8310 

0.8237 

0.8570 
0.9345 

1.0025 

0.6967 
0.8797 


0.8803 

1.25t7 
0.9485 


GAF 


0.8809 

0.8756 

0.8997 
0.9547 

1.0017 

0.7808 
0.9160 


Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin- 
ued 


0.§164 

.1.1662 
0.9644 


Urban  area  (Constituent 

counties  or  county 

equivalents) 


1.1034 

1.0697 

0.8554 

0.8986 

0.8494 

0.8942 

0.9698 

0.9792 

0.8433 

0.8898 

0.8664 

0.9065 

0.8986 

0.9294 

0.8323 

0.8819 

Clark.  IN 
Ftoyd. IN 
Harrison,  IN 
Scott.  IN 
Bullitt,  KY 
Jefferson.  KY 
Oklham.  KY 

4600    Lubbock,  TX  

Lubbock.  TX 
4640    Lynchburg.  VA  ... 
Amherst.  VA 
Bedford  City.  VA 
Bedford,  VA 
Campbell,  VA 
Lynchburg  City,  VA 
4680    Macon,  GA  ........ 

Bibb,  GA 
Houston,  GA 
Jones,  GA 
Peach.  GA 
Twiggs.  GA 

4720    Madison.  Wl  

Dane.  Wl 
4800    MansfteW.  OH... 
Cravirford.  OH 
Rk^hland.  OH 
4840    Mayaguez,  PR  ... 
Anasco,  PR 
Cabo  Rojo.  PR 
Hormigueros,  PR 
Mayaguez,  PR 
Sabana  Grande,  PR 
San  German.  PR 
4880    K4cAllervEdin- 

burg-Mission,  TX  

Hidalgo.  TX 
4890    Medford-Ash- 

land,  OR  

Jackson,  OR 
4900    Melboume- 
Trtusville-Palm  Bay  Fl 
Brevard,  Fl 
4920    'Memphis.  TN- 

AR-MS 

Crittenden.  AR 
Oe  Soto,  MS 
Fayette,  TN 
Shelby,  TN 
Tipton,  TN 

4940    Merced,  CA  

Merced,  CA 

5000    'Miami,  FL 

Dade.  FL 
5015    'Mkldlesex-Som- 
erset-Hunterdon.  fslJ  . 
Hunterdon,  NJ 
Middlesex,  NJ 
Somerset,  NJ 
5080    'Milwaukee- 
Waukesha,  Wl 

Milwaukee,  Wl 
Ozaukee,  Wl 
Washington,  Wl 
Waukesha,  Wl 
51 20    'Minneapolls-St 
Paul,  MN-WI 


Wage 
index 


0.8644 
0.8310 


0.9054 


GAF 


0.9050 
0.8809 


0.9342 


0.9910 
0.8201 

0.4533 


0.8023 
0.9917 
0.8953 
0.8508 


0.9938 
0.8730 

0.5817 


1.0207 
0.8570 

1.1008 
0.9326 


0.8600 
0.9943 
0.9271 
0.8953 


1.0844 


1.0141 
0.8997 

1.0680 
0.9533 


1.0671 
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TABLE  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt>an  area  (Constituerrt 

counties  or  county 

equivalents) 


Anoka,  MN 
Carver,  MN 
Chisago,  MN 
Dakota,  MN 
Hennepin,  MN 
Isanti,  MN 
Ramsey,  MN 
Scott.  MN 
Shertxime.  MN 
Washington,  MN 
Wright.  MN 
Pierce.  Wl 
St.  Croix.  Wl 

5160    MobOe.AL  

Baklwin.  AL 
Mobile.  AL 
5170    Modesto,  CA  ..„ 

Stanislaus,  CA 
5190    'Monmouth- 
Ocean,  NJ  

Monmouth,  NJ 
Ocean,  NJ 

5200    Monroe,  LA 

Ouachita.  LA 
5240    Montgomery,  AL 
Autauga,  AL 
Elmore,  AL 
Montgomery.  AL 

5280    Muncie.  IN , 

Delaware,  IN 
5330    Myrtle  Beach, 

SC  _... 

Horry.  SC 

5345    Naples,  FL 

Collier.  FL 
5360    'Nashvaie.  TN  ... 
Cheatham.  TN 
Davidsoa  TN 
Dickson.  TN 
Robertson,  TN 
Rutherford  TN 
Sumner,  TN 
Williamson,  TN 
WHson,  TN 
5380    'Nassau-Suffolk. 

NY : 

Nassau,  NY 
Buffo*.  NY 

5483    'New  Haven- 
Bridgeport-Stamford-. 
Danbury-Watertxjry, 

CT 
FaiffieW,  CT 
New  Haven,  CT 

5523    New  London- 
Norwich.  CT  ..„, 

New  London.  CT 

5560    'New  Orleans. 
LA „. 


Wage 
index 


GAF 


0.7603 
1.1348 

1.0834 

0.7723 
0.8045 

0.9501 

0.7951 
0.9727 
0.9312 


1.3069 


0.8289 

1.0905 

1.0564 

0.8378 
0.8616 

0.9656 

0.8547 
0.9812 
0.9524 


Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urban  area  (Constituent 

counties  or  county 

equivalents) 


1.2281 

1.2020 
0.9499 


12012 


1.1511 

1.1343 
0.9654 


Jefferson.  LA 
Orleans.  LA 
Plaquemines,  LA 
'  St.  Bernard,  LA 
St.  Charies,  LA 
St.  James,  LA 
St.  John  The  Baptist. 

LA 
St.  Tammany.  LA 
5600    'New  York.  NY 
Bronx.  NY 
Kings,  NY 
New  York,  NY 
Putnam,  NY 
Queens,  NY 
Rk:hmond,  NY 
R&kland,  NY 
Westchester,  NY 

5640    -Newark.  NJ  

Essex,  NJ 
Morris,  NJ 
Sussex,  NJ 
Unkjn,  NJ 
Warren.  NJ 
5660    Newburg^  NY- 
PA  

Orange,  NY 
Pike,  PA 
6720    'Norfolk-Virginia 
Beach-Newport. 
News.  VA-NC 
Cumtuck.NC 
Chesapeake  City,  VA 
Gtoucester,  VA 
Hampton  City,  VA 
isle  of  Wight.  VA 
James  City,  VA 
Mathews.  VA 
Newport  News  City. 

VA 
Norfolk  City.  VA 
Poquoson  City,  VA 
Portsnx)uth  City.  VA 
Suffolk  City,  VA 
Virginia  Beach  City. 

VA 
Williamsburg  City.  VA 
York.  VA 
5775    'Oakland.  CA  .... 
Alameda,  CA 
Contra  Costa,  CA 

5790    Ocala,  FL 

Marion,  FL 
5800    Odessa-Mktand, 

TX „ 

Ectof .  TX 
Midtend.TX 
5880    Oklahoma  City. 

OK  _..... 

Canadton,  OK 
Cleveland.  OK 
Logan,  OK 
McClain,  OK 
Oklahonrta,OK 
Pottawatomie.  OK 
5910    Otympta.  WA  


Wage 
index 


GAF 


1.4132 


1.1128 


1.2672 


1.0759 


0.8737 


0.8313 


0.9117 


0.8812 


1.4658 
0.8781 
0.8399 

0.8460 


1.2994 
0.9148 
0.8874 

0.8918 


Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin- 
ued 


Urtan  area  (Constituent 

countiies  or  county 

equivalents) ' 


1.1129 1     1.0760 


Thurston.  WA 
5920    Omaha.  NE-IA  .. 
Pottawattamie.  lA 
Cass,  NE 
Douglas.  NE 
Sarpy,  NE 
Washington,  NE 
5945    'Orange  County, 

CA  

Orange,  CA 

5960    'Orlando.  FL 

Lake.  FL 
Orange.  FL 
Osceola.  FL 
Seminole.  FL 
5990    Owensboro.  KY 

Daviess.  KY 
6015    Panama  City,  FL 

Bay.  FL 
6020    Parkersburg- 
Marietta.  WV-OH  ....... 

Washington.  OH 
Wood.  WV 
6080    Pensacofai,  FL  ... 
Escambia,  FL 
Santa  Rosa,  FL 
6120    Peoria-Pekin,  IL . 
Peoria,  IL 
Tazewell,  IL 
Woodford.  IL 
6160    'Philadelphia. 

PA-NJ 

Burtington,  NJ 
Camden.  NJ 
Gkxicester.  NJ 
Salem.  NJ 
Bucks.  PA 
Chester.  PA 
Delaware.  PA 
Montgomery,  PA 
Philadelphia.  PA 
6200    'Phoenix-Mesa. 

AZ „ 

Maricopa,  AZ 
Pinal,  AZ 
6240    Pine  Bkrff,  AR  .„. 

Jefferson,  AR 
6280    'Pittsburgh,  PA  .. 
Allegheny.  PA 
Beaver,  PA 
Butler.  PA 
Fayette,  PA 
Washington,  PA 
Westmoreland,  PA 
6323    Pittsfteld,  MA  ... 
Berkshire.  MA 

6360    Ponce.  PR 

Guayanilla,  PR 
Juana  Diaz.  PR 
Penuelas,  PR 
Ponce.  PR 
ViHalba.  PR 
Yauco.  PR 
6403    Portland.  ME  ... 


Wage 
index 


0.9796 


GAF 


03860 


1.0005 
0.9443 

0.7842 
0.7538 

0.7963 

0.8232 

0.8436 

1.1129 


1.0003 
0.9615 

0.8466 
0.8240 

0.8556 

0.8753 

0,8901 

1.0760 


1.0077 

0.8604 
0.9825 


1.0053 

0.9022 
0.9680 


1.1313 
0.4518 


1.0662 
0.5804 


I 


0.9448  I     0.9619 
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JMI 


Urt>an  area  (Constituent 
countes  or  county 

Wage 
index 

GAF 

equivalents) 

Cunfiberiand,  ME 

Sagadahoc.  ME 

YotV.  ME 

6440    •PortJand-Varv 

couver.  OR-WA 

1.1181 

1.0794 

Clackamas.  OR 

Columbia.  OR 

Multnomah.  OR 

Washington,  OR 

Yamhill,  OR 

aark,  WA 

6483    'Providence- 

Warwk*.  Rl » 

1.1136 

1.0765 

Bristol,  Rl 

Kent.  Rl 

Newport.  Rl 

ProvkJence,  Rl 

Washington.  Rl 

6520    Provo-Orem,  UT 

0.9957 

0.9971 

Utah,  UT 

6560    Puebkj.  CO 

0.8014 

0.8593 

Puebto.  CO 

6580    Punta  Gorda.  FL 

0.8677 

0.9074 

Charlotte.  FL 

6600    Racine.  Wl 

0.8328 

0.8822 

Racine.  Wl 

6640    Raleigh-Durham- 

Chapel  Hill.  NC  

0.9625 

0.9742 

Chatham,  NC 

Durham,  NC 

Franklin.  NC 

Johnston.  NC 

Orange.  NC 

Wake,  NC 

6660    RapkJ  City,  SD  .. 

0.8110 

0.8664 

Pennington,  SD 

6680    Reading,  PA  

0.9158 

0.9415 

Berks.  PA 

6690    Redding,  CA 

1.1310 

1.0880 

Shasta,  CA 

6720    Reno,  NV 

1.1080 

1.0728 

Washoe.  NV 

6740    Richland- 

Kennewick-Pasco, 

WA 

0.9648 

0.9758 

Benton,  WA 

Franklin,  WA 

6760    Rk^mond-Pe- 

terstxjrg,  VA  

0.9291 

0.9509 

Charles  City  County, 

VA 

ChesterfiekJ.  VA 

Colonial  Heights  City. 

VA 

DinwkJdie.  VA 

Goochland.  VA 

Hanover.  VA 

Henhco,  VA 

Hopeweil  City,  VA 

New  Kent  VA 

Petersburg  City.  VA 

Powtiatan,  VA 

Pnnce  George,  VA 

Richnx)nd  City,  VA 

6780    -RiversKJe-San 

Bernardino,  CA 

1.1660 

1.1109 

TABLE  4A.— WAGE  INDEX  AND  CAPITAL 

GEOGRAPHIC   ADJUSTMENT 

FACTOR 

(GAF)  FOR  Urban  Areas— Contin- 

ued 

Urt>an  area  (Constituent 
counties  or  county 

Wage 

GAF 

equivalents) 

Riverside.  CA 

San  Bernardino.  CA 

6800    Roanoke.  VA 

0.8364 

0.8848 

Botetourt.  VA 

Roanoke.  VA 

Roanoke  City.  VA 

Salem  City,  VA 

6820    Rochester,  MN  .. 

1.0516 

1.0351 

Olmsted.  MN 

6840    'Rochester,  NY  . 

0.9808 

0.9868 

Genesee.  NY 

Livingston,  NY 

Monroe.  NY 

Ontario,  NY 

Orleans,  NY 

Wayne,  NY 

6880    Rockford.  IL 

0.8670 

0.9069 

Boone.  IL 

Ogle,  IL 

Winnebago,  IL 

6895    Rocky  Mount, 

NC  

0.8606 

0.9023 

Edgecombe,  NC 

Nash,  NC 

6920    'Sacramento,  CA 

1.2292 

1.1518 

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 

6960    Saginaw-Bay 

City-Midland.  Ml  

0.9376 

0.9568 

Bay,  Ml 

Mklland,  Ml 

Saginaw,  Ml 

6980    St.  Cloud,  MN  .... 

0.9549 

0.9689 

Benton,  MN 

Steams,  MN 

7000    St.  Joseph,  MO  . 

0.8602 

0.9020 

Andrews,  MO 

Buchanan,  MO 

7040    'St  Louis.  MO-IL 

0.9110 

0.9382 

Clinton.  IL 

Jersey,  IL 

Madison.  IL 

Monroe,  IL 

St.  Clair,  IL 

Franklin,  MO 

Jefferson.  MO 

Uncoln,  MO 

SL  Charles.  MO 

SL  Louis.  MO 

St.  Louis  City.  MO 

Warren,  MO 

7080    Salem,  OR 

0.9552 

0.9691 

Marion,  OR 

Polk.  OR 

7120    Salinas.  CA  

1.3750 

1.2437 

Monterey,  CA 

7160    'Salt  Lake  City- 

Ogden.  UT 

0.9542 

0.9684 

Davis.  UT 

Salt  Lake,  UT 

Weber,  UT 

7200    San  Angelo.  TX  . 

0.7132 

0.7934 

Tom  Green,  TX 

1  7240    'San  Antonk).  TX 

0.8266 

0.8777 

TABLE  4a.— Wage  Index  and  Capital 

Geographic  Adjustment  Factor 

(GAF)  FOR  Urban  Areas— Contin- 

ued 

Urt>an  area  (Constituent 
counties  or  county 

Wage 

GAF 

equivalents) 

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 

Wilson.  TX 

7320    'San  Diego,  CA  . 

1.2060 

1.1369 

San  Diego,  CA 

7360    'San  Francisco. 

CA 

1.4120 

1.2665 

Marin,  CA 

San  Francisco.  CA 

San  Mateo.  CA 

7400    *San  Jose.  CA  ... 

1.4272 

1.2758 

Santa  Clara,  CA 

7440    *San  Juan-Baya- 

mon.  PR  

0.4367 

0.5670 

Aguas  Buenas.  PR 

Barceloneta.  PR 

Bayamon,  PR 

Canovanas,  PR 

Carolina,  PR 

Catano,  PR 

Ceiba,  PR 

Comerio,  PR 

Corozal.  PR 

Dorado.  PR 

Fajardo.  PR 

Florida,  PR 

Guaynabo.  PR 

Humacao.  PR 

Juncos,  PR 

Los  Piedras,  PR 

Loiza,  PR 

Luguillo,  PR 

Manati,  PR 

Naranjito.  PR 

Rio  Grande.  PR 

San  Juan.  PR 

Toa  Alta.  PR 

Toa  Baja,  PR 

Trujillo  Alto,  PR 

Vega  Alta.  PR 

Vega  Baja.  PR 

Yabucoa,  PR 

7460    San  Luis  Obispo- 

Atascadero-. 

Paso  Robles,  CA 

1.2413 

1.1595 

San  Luis  Obispo,  CA 

7480    Santa  Bartjara- 

Santa  Maria-Lompoc, 

CA  

1.1515 

1.1014 

Santa  Bartiara.  CA 

7485    Santa  Cruz- 

Watsonville,  CA 

1.0005 

1.0003 

Santa  Cruz,  CA 

- 

7490    Santa  Fe,  NM  .... 

1.0782 

1.0529 

Los  AlarTX>s.  NM 

Santa  Fe,  NM 

7500    Santa  Rosa,  CA 

1.3021 

1.1981 

Sonoma.  CA 

7510    Sarasota-Bra- 

denton,  FL 

0.9701 

0.9794 

Manatee,  FL 

Sarasota,  FL 

7520    Savannah,  GA  ... 

0.9447 

0.9618 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt>an  area  (Constituent 

counties  or  county 

equivalents) 


Bryan,  GA 
Chatham.  GA 
Effingham.  GA 
7560    Scrantorv- 
Wllkes-Barre — Hazte- 

ton,  PA  

Columbia,  PA 
Lackawanna,  PA 
Luzerne,  PA 
Wyoming.  PA 
7600    'Seattle-BeHe- 

vue-Everett,  WA  

Island.  WA 
King,  WA 
Snohomish,  WA 

7610    Sharon,  PA 

Mercei.  PA 
7620    Sheboygan,  Wl  .. 

Sheboygan,  Wl 
7640    Sherman- 

Denison,  TX  

Grayson,  TX 
7680    Shreveport-Bos- 

sier  City,  LA 

Bossier,  LA 
Caddo,  LA 
Webster,  LA 
7720    SkHJX  City.  lA- 

NE  

Woodlxjry,  lA 
Dakota,  NE 
7760    Sioux  Falls,  SD  . 
Lincoln,  SD 
Minnehaha,  SD 
7800    South  Bend,  IN  .. 

St.  Joseph.  IN 
7840    Spokane,  WA  .... 

Spokane,  WA 
7880    SpringfieW,  IL  .... 
Menard,  IL 
Sangamon,  IL 
7920    SpringfieW,  MO  . 
Christian,  MO 
Greene,  MO 
Webster,  MO 
8003    SpnngfieW,  MA  .. 
Hampden,  MA 
Hampshire,  MA 
8050    State  College, 

PA 

Centre,  PA 
8080    Steubenville- 

Weirton,  OH-WV  

Jefferson.  OH 
Brooke,  WV 
Hancock,  WV 
8120    Stockton-Lodi, 

CA „.. 

San  Joaquin.  CA 

8140    Sumter,  SC 

Sumter,  SC 
8160    Syracuse,  NY  .. 
Cayuga.  NY 
Madison,  NY 
Onondaga,  NY 
Oswego.  NY 
8200    Tacoma,  WA  ... 


Wage 
Index 


0.8638 


1.1018 

0.8925 
0.8046 

0.8836 

0.9036 

a8492 

0.8658 

0.9621 
1.0505 
0.8725 

0.7887 

1.0560 

0.9903 
0.8367 

1.1450 
0.8016 
0.9733 

0.9647 


GAF 


0.9046 


1.0686 

0.9251 
0.8617 

0.9187 

0.9329 

0.8941 

0.9060 

0.9739 
1.0343 
0.9108 

0.8500 

1.0380 

0.9933 
0.8851 

1.0972 
0.8595 
0.9816 

0.9757 


table  4a.— wage  index  and  capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin- 
ued 


Urtjan  area  (Constituent 

counties  or  county 

equivalents) 


Pierce,  WA 
8240    Tallahassee,  FL 
Gadsden,  FL 
Leon,  FL 
8280  'Tampa-St.  Pe- 
tersburg-Cleanwafer, 

FL  

Hernando,  FL 
Hillsborough.  FL 
Pasco.  FL 
Pinellas,  FL 
8320    Terre  Haute,  IN 
Clay,  IN 
VermillkMi,  IN 
Vigo,  IN 
8360    Texart<ana,  AR- 

Texarttana,  TX 

Miller.  AR 
Bowie,  TX 

8400    Toledo,  OH 

Fulton,  OH 
Lucas,  OH 
Wood,  OH 

8440    Topeka,  KS  

Shawnee,  KS 

8480    Trenton.  NJ  

Mercer,  Hi 

8520    Tucson.  A2 

Pima,  AZ 

8560    Tulsa,  OK  

Creek,  OK 
Osage,  OK 
Rogers,  OK 
Tulsa.  OK 
Wagoner,  OK 
8600    Tuscaloosa,  AL  . 
Tuscaloosa,  AL 

8640    Tyler,  TX 

Smith,  TX 
8680    Utica-Rome,  NY 
Herkimer,  NY 
OnekJa,  NY 
8720    Vallejo-FairfieW- 

Napa.  CA 

Napa,  CA 
Solano.  CA 

8735    Ventura.  CA 

Ventura,  CA 

8750    Vk:toria,  TX 

VkJtoria,  TX 
8760    Vineland-MilMlle- 

Bridgeton.  NJ  

Cumbertand.  t<U 
8780    Visalia-Tulare- 

Porterville.  CA  

Tulare,  CA 

8800    Waco,  TX  

McLennan,  TX 
8840    'Washington. 
DC-MD-VA-WV  


Wage 

index 


0.8411 

0.9402 

0.8593 

0.8091 
0.9954 

0.9884 
1.0251 
0.9393 
0.8223 


0.8167 
0.9650 
0.8516 

1.2534 

1.0006 
0.8703 

1.0294 

1.0300 
0.8029 

1.1096 


GAF 


0.8883 

0.9587 

0.9014 

0.8650 
0.9968 

0.9920 
1.0171 
0.9580 
0.8746 


0.8705 
0.9759 
0.8958 

1.1673 

1.0003 
0.9093 

1.0200 

1.0204 
0.8604 

1.0738 


Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urban  area  (Constituent 

counties  or  courrty 

equivalents) 


Wage 
index 


Dtstiict  of  Columbia, 

DC 
Calvert,  MD 
Charies.  MD 
Frederick,  MD 
Montgomery,  MD 
Prince  Georges.  MD 
Alexandria  City,  VA 
Artington,  VA 
Clarke,  VA 
Culpepper,  VA 
Fairfax,  VA 
Fairfax  City.  VA 
Falls  Church  City,  VA 
Fauquier,  VA 
Fredericksburg  City, 

VA 
King  George.  VA 
Loudoun,  VA 
Manassas  City,  VA 
Manassas  Park  City. 

VA 
Prince  William,  VA 
Spotiytvania,  VA 
Stafford,  VA 
Warren,  VA 
Beri<etey,  WV 
Jeflerson,  WV 
8920    Waterioo-Cedar 

Falls,  lA  

Black  Hawk,  lA 

8940    Wausau,  Wl 

Marathon,  WJ 
8960    West  Palm 
Beach-Boca  Raton, 

FL  

Palm  Beach.  FL 
9000    Wheeling.  OH- 
WV  

Belmont,  OH 
MarshaM,  WV 
Ohk),  WV 

9040    Wk:h(ta,  KS 

Butler.  KS 
Harvey,  KS 
Sedgwk*.  KS 
9080    Wichita  Falls,  TX 
Archer,  TX 
Wichita,  TX 
9140    waiiamsport,  PA 

Lycoming,  PA 
9160    Witmingtor>-New- 

aric,  DE-MD  

New  Castle,  DE 
Cecil,  MD 
9200    Wilmington,  NC  .- 
New  Hanover,  fvIC 
Bnjnswk:k,  NC 

9260    Yakima.  WA  

Yakima.  WA 

9270    Yok).  CA  

Yoto,  CA 

9280    York.  PA  

York.  PA 
9320    Youngstown- 
Wan-en.  OH 


GAF 


0.8643 
0.9802 

1.0005 
0.7662 

0.9987 

0.7906 

0.8425 

1.0716 

0.9138 

0.9541 
1.1844 
0.9003 

0.9422 


0.9050 
0.9864 

1.0003 
0.8333 

0.9991 

0.8514 

0.8893 

1.0485 

0.9401 

0.9665 
1.1229 
0.9306 

0.9600 
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Table  4a.— Wage  Index  and  Cartal 
Geographic  Adjustmbit  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urtjan  area  (Consttuertf 

Wage 

counties  or  county 

GAF 

equrvalents) 

Columbiana,  OH 

Mahoning,  OH 

Trumbull.  OH 

9340    Yuba  City,  CA  ... 

1.0192 

1.0131 

Sutter,  CA 

Yuba,  CA 

9360    Yuma,  AZ  _... 

0^75 

0.9072 

Yuma,  A2 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Rural  Areas 


Nonurtan  area 


JMI 


Alabama 

Alaska  

Arizona 

Arkansas 

California „. 

Cotorado  

Connecbcul 

Delaware ...... 

Florida 

Georgia  — 

Hawaii  .. 

Idaho -.. 

Ilinow  _....—««. 

Indiana  — 

lowra : — 

Kansas  — 

Kentucky  ._ 

Louisiana  ._ 

Mlame 

Maryland  ._ 

Massachusetts  . 

Mfchigan 

Minnesota  

Mississippi 

Missouri  ..._ 

Montana 

Nebraska  ._ 

Nevada  — 

New  Hampshire 
Ne*  Jersey '. 

New  Mexice  

New  York  _ 

North  CaroKna . 
North  Dakota  ... 

Ohio  ~ 

OWahoma 

Oregon  — 

Pennsylvania  ... 
Pue»1o  Rico  — 
Rhode  Island'. 
South  Carolna 
South  Dakota  .. 

Tennessee 

TeKa* 

Utah  

Vermont 

Virginia 

Washington 

West  Virginia  - 


Wage 
index 


a7009 

1.2582 

0.8278 

0.£d48 

1.0005 

0.7979 

1.2234 

0.8430 

0.8570 

0.7564 

0.9521 

0.8380 

a7364 

0.7948 

a7270 

0.7270 

0.7487 

a7356 

08414 

0.8500 

1.0744 

08695 

0.8129 

0.6577 

0.7291 

08146 

0.7282 

0.9078 

0.9766 

0.8071 
0.8737 
07828 
0.7347 
0.8238 
06842 
0.9227 
0.8588 
04364 

0.7646 
0.6S53 
0.7436 
O7510 
0.8867 
0.9156 
0.7807 
096*7 
O8120 


GAF 


0.7840 

1.1710 

08786 

07716 

1.0003 

08568 

1.1481 

0J896 

0J997 

O8260 

0.9669 

0.8860 

O.S110 

0.8545 

0.8039 

0.8039 

0.820e 

0.8105 

0.8886 

08947 

1.0504 

0.9067 

08677 

0.7506 

0.8054 

O8680 

0.8O48 

09Q69 

0.9839 

08635 
0.9117 
08456 
0.8087 
08757 
07711 
09464 
0.9010 
05668 

O8320 
0.7797 
0.8163 
0.8219 

ojeio 

09415 
0.8441 
0.9757 
0.8671 


Table  4b.— Wage  Index  and  Capital 
GEOGRAPHtc  Adjustment  Factor 
(GAF)  FOR  Rural  Areas— Contin- 
ued 


Nonurt)an  area 


Wisconsin , 
Wyoming  .. 


Wage 

mdex 


0.8328 
0.7977 


GAF 


0.8822 
08566 


'  All  counties  within  the  State  are  ciassi&ed 
urt^an. 

Table  4c.— Wage  Index  and  Capital 
GEOGRAPHIC  Adjustment  Factor 
(GAF)  FOR  Hospitals  That  Are 
Reclassified 


Area  reclassified  to... 

Wage 

index 

GAF 

Albuquerque,  NM 

0.9300 

0.9515 

Alexandria,  LA  

O8302 

0.8804 

Amanita,  TX  

0.8582 

O9006 

Anchorage.  AK 

1.3228 

1.2112 

Appteton-Oshkosh- 

Neenah  Wl  

0.8842 
0.9171 
1.0261 

0.9192 

Asheville,  NC  ........ 

0.9425 

Atlanta.  GA  - 

1.0178 

Baton  Rouoe  LA  

0.8617 

0.9031 

Benton  Harbor,  Ml  

08172 

0.8709 

Benton  Hartxx,  Ml 

(Rural  Michigan 

Hosp.)  ..- 

08605 

O9087 

Bergen-Passaic,  NJ  

1.1494 

1.1000 

Biloxi-Gutfport- 

Pascagoula,  MS 

0.7954 

0.8649 

Birmingham,  AL _.. 

08832 

09185 

Bismarck,  ND 

0.8616 

O9030 

Boise  City,  ID  ..._ 

0.9032 

0.9327 

Boston-Brockton-Naslv 

ua,  MA-NH  „.. 

1.1733 

1.1157 

Brazoria  TX 

0.8263 
0.8591 

0A775 

Bremerton,  WA  „.. 

0.9012 

Bremerton,  WA  (Rural 

Wahlngton  Hosp.)  .„.. 

0.9647 

0.9757 

Bryan-College  Station, 

TX  _ _.. 

0.8673 

0.9071 

Casper,  WY  _.. 

08444 

0.8906 

Chartotte-Gastonia-Rock 

rtB.  MC-SC 

09588 

0.9723 

Chariottesville,  VA  

0.92O1 

09446 

Chattanooga,  TN-GA  ... 

0.8959 

0.9275 

Chicago,  IL _.. 

1.0666 

1.0451 

C^Kinnati,  0H^<Y4N  ... 

09451 

0.9621 

Cleveland-Lorain-Elyria, 

OH  _.. 

0.9824 

09879 

Columbia,  MO 

0.9076 

09358 

Columbus,  GA-AL _.. 

07762 

0.8407 

Columbus,  OH  _.. 

0.9760 

09836 

Cumberland,  MD-WV  _.. 

08165 

0.8704 

Dallas,  TX  _.. 

0.9521 

09669 

Davenport-Rock  Islancl- 

Moine,  lA-fl.       

0.8226 

0.8748 

Dayton-Springfield.  OH  . 

0^196 

0-3441 

Denver,  CO -.. 

1.0611 

1.0414 

Des  Moines.  tA 

0.8533 

0.8971 

Detroit.  Ml  

1.0916 

1.0619 

Dothan.  AL  .            ...... 

0.7974 

08564 

Duluth-Superior,  MN-WI 

0.9282 

0.9489 

Dutchess  County,  NY  ... 

1.0539 

1.0366 

Eau  Claire,  Wl  _.. 

08477 

O8930 

El  Paso  TX 

0.8618 

0.9032 

Eugene-SpringfieW,  OR 

1.0585 

1.0397 

Table  4c.— Wage  Index  and  Cartal 
GEOGRAPHIC  Adjustment  Factor 

(GAF)    FOR    HOSPITALS    THAT    ARE 

Reclassified— Continued 


Area  reclassflied  to.- 


Fargo-Moorhead,  ND- 

MN  - _... 

Fayetteville,  NC  -... 

Flint,  Ml  _... 

Ftarence,  AL  _... 

Florence.  SC 

Fort  Lauderdale,  FL  — 
Fort  Pierce-Port  St 

Lucie,  FL  _... 

Fort  Smith,  AR-OK 

Fort  Walton  Beach,  FL  . 

Fort  Wayne,  IN  

Fort  Worth-Arlington.  TX 

Gadsden,  AL -... 

Gainesville,  FL 

Giens  Falls,  NY  _._ 

Grand  Forte,  ND-MN  .... 

Great  Falls,  MT  — 

Greeley,  CO 

Greenville-Spartanburj}- 

Anderson.  SC  .._ 

HarrislJurg-Lebanon- 

Carlisle,  PA  

Htarttord^  CT  ___„ 

Houston,  TX 

Huntington-Ashland, 

WV-KY-OH  

Huntsville,  AL 

Irxianapolis,  IN  — - 

Jackson,  MS  

Jackson,  TN 

Johnson  City-Kingsport- 

Bristol,  TN-VA  

Joplin,  MO 

Kaianiazoo-Battiecieek. 

Ml  - 

Kansas  City,  KS-MO  — 

Knoxville,  TN „.. 

Lafayette,  LA 

Lansing-East  Lansing, 

Ml  _ -.. 

Las  Cruces,  NM 

Las  Vegas,  NV-AZ 

Lexington,  KY  _.. 

Uma,  OH  ._ ...._.. 

UncoJn.  NE 

Little  Rock-North  Little 

Rock,  AR 

Longview-Marshall,  TX  . 
Los  Angeles-Long 

Beach,  CA  _.. 

Louisville,  KY-IN  _.. 

Lubbock,  TX „-.. 

Macon,  GA _.. 

Madison,  Wl 

MansfieW,  OH  -.. 

Mansfield,  OH  (Rural 

Ohio  only) 

Medford-Ashland,  OR  ... 
Memphis,  TN-AR-MS  „.. 

Merced,  CA „_.. 

Mtddlesex-Somerset- 

Hunterdon,  NJ  

Milwaukee-Waukesha, 

Wl 

Minneapo(i»-St  Paul, 
MN-W  


Wage 
index 


0.9051 
0.8385 
1.0252 
0.7880 
0.8620 
1.0370 

1.0107 
0.7868 
0.8744 
0.8759 
09741 
0,8082 
0.8862 
0.9273 
0.9109 
0.8980 
0.9125 

0.8883 


GAF 


0.9340 
0.8864 
1.0172 
0.8495 
0.9033 
1.0252 

^m73 
0.8486 
0.9122 
09133 
0.9822 
03643 
0.9199 
0.9496 
0S381 
0.9290 
0.9392 

0.9221 


0.9629 

0.9744 

1.??26 

1.1476 

0.9906 

0.9936 

0.8983 

09292 

0.7942 

0.8540 

0.9898 

0.9930 

0.7551 

OB250 

0.8122 

0.8672 

0.8621 

09034 

0.77^7 

0.8433 

1.0471 

1.0320 

0S473 

09636 

0.8572 

0.8899 

07975 

0.8565 

1.0025 

1.0017 

0.8797 

0.9160 

1.1034 

1.0697 

0.8433 

08888 

0.8664 

O9066 

0.8766 

0.9137 

0.8323 

08819 

08586 

0.9009 

1.2517 

1.1«62 

09485 

09644 

08644 

O9050 

0.8647 

O9052 

0.9910 

0.9938 

0.8201 

0.8730 

08238 

08757 

09917 

09943 

08386 

08864 

1.0207 

1.0141 

1.0770 

1.0621 

0.9326 

0.9633 

1.0844 

1.0571 

Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Hospitals  That  Are 
Reclassified— Continued 


Area  reclassified  to... 


Modesto,  CA 

Monroe,  LA  

Montgomery,  AL  

Nashville,  TN  

New  LorKtorvNorwwh, 

CT 

New  Orieans,  LA  

New  York,  NY  

Newark,  NJ  

Newburgh,  NY-PA  

Oakland,  CA  

Oklahoma  City,  OK 

Omaha,  NE-IA  

Orange  County,  CA  ...... 

Peoria-Pekin,  IL  

Philadelphia,  PA-NJ 

Pittsburgh,  PA  ..._ 

Portland-Vancouver, 

OR-WA 

Provo-Orem,  UT  ..._ 

Raleigh-Durham-Chapel 

Hill,  NC  

Roarx)ke,  VA 

Rochester,  MN 

Rockford,  IL  

Rocky  Mount.  NC  

Saginaw-Bay  City-Mkl- 

land.  Ml „.... 

St  Ctoud.  MN  

St  Louis,  MO-IL 

Salem,  OR  

Salt  Lake  City-Ogden, 

UT 

San  Francisco,  CA 

San  Jose,  CA 

Sarasofa-Bradenton,  FL 
ScrantorvWIIkes-Barre- 

Hazelton.  PA  

Seatte-Bellevue-Ever- 

ett,  WA  

Sherman-Denison,  TX  .. 

Sioux  City,  lA-NE 

Skxjx  Falls,  SD  

South  Bend,  IN  

Springfiekj,  IL 

Syracuse,  NY 

Tampa-St  Petersburg- 
Clearwater,  FL 

Texarkana.  TX-Tex- 

arkana,  AR  

Topeka.  KS 

Trenton,  NJ 

Tucson,  AZ  ........ 

Tulsa,  OK 

Tyler,  TX  1 

Ventura,  CA  

Waco,  TX 

Washington.  DC-MD- 

VA-WV 

Watertoo-Cedar  Falls, 

lA 

Wausau,  Wl  

Wichita,  KS  

Rural  Alat>ama 

Rural  Louisiana 

Rural  Missouri 

Rural  New  Hampshire  .. 


Wage 
irxlex 


1.1348 
0.7723 
08045 
0.9176 

1.2020 
0.9499 
1.4132 
1.0848 
09454 
1.4658 
0.8460 
0.9796 
1.5215 
0.8436 
1.1129 
0.9825 

1.1.181 
0.9601 

0.9625 
08364 
1.0376 
0.8670 
0.8606 

0.9376 
0.9549 
0.9110 
0.9552 

0.9542 
1.4120 
1.4272 
0.9701 

0.8638 

1.0826 
08836 
0.8340 
08658 
09621 
08725 
0.9733 

0.9402 

0.8091 
09884 
1.2495 
0.9393 
0.8223 
0.9245 
1.2807 
0.8029 

1.1096 

0.8643 
0.9385 
09694 
O7009 
07358 
07291 
0.9766 


GAF 


1.0905 
0.8378 
0.8616 
0.9428 

1.1343 
0.9654 
1.2672 
1.0573 
09623 
1.2994 
0.8918 
0.9860 
1.3330 
08901 
1.0760 
0.9880 

1.0794 
0.9725 

0.9742 
0.8848 
1.0256 
0.9069 
0.9023 

0.9568 
0.9689 
0.9382 
0.9691 

0.9684 
1.2665 
1.2758 
0.9794 

0.9046 

1.0559 
0.9187 
08831 
O9060 
0.9739 
0.9108 
0.9816 

0.9587 

0.8650 
0.9920 
1.1648 
0.9580 
0.8746 
0.9477 
1.1846 
0.8604 

1.0738 

O9050 
0.9575 
0.9789 
0.7840 
0.8105 
0.8054 
09839 


Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Hospitals  That  Are 
Reclassified— Continued 


Area  reclassified  to... 

Wage 
index 

GAF 

Rural  Ohta 

0.8238 
0.7807 
O8120 
0.7977 

0  8757 

Rural  Virginia  

Rural  West  Virginia 

Rural  Wyoming  

0.8441 
0.8671 
08566 

Table  4d.— Average  Hourly  Wage 
FOR  Urban  areas 


Urt>an  area 


Abilene,  TX  — . 

Aguadilla,  PR . 

Akron,  OH -, '. 

Albany,  GA 

Albany-Schenectady-Troy,  NY  

Albuquerque,  NM 

Alexandria,  LA 

Allentown-BethlehenfvEaston,  PA- 
NJ 

Altoona.  PA , „ 

Amarillo,  TX  .;. : ,^ 

Anchorage,  AK  .. 

Ann  Artxx,  Ml 

Anniston,  AL 

Appleton-Oshkosh-Neenah.  Wl  .... 

Arecibo,  PR  , . 

Asheville,  NC  \ ... 

Athens,  GA  _„, 

Atlanta,  GA  „ 

Atlantic  City-Cape  May,  NJ  

Augusta-Aiken,  GA-SC 

Austin-San  Marcos,  TX 

BakersfieW,  CA ....„ 

Baltinrxxe,  MD . 

Bangor,  ME 

Barnstable- Yannouth,  MA  

Baton  Rouge,  LA  

Beaumont-Port  Arthur,  TX 

Belllngham.  WA 

Benton  Hartxir,  Ml  

Bergen-Passaic,  NJ 

Billings,  MT .-. 

Biloxi-Gutfport-Pascagoula,  MS  .... 

Binghanrrton,  NY  

Birmingham,  AL  ... ..... 

Bismarck.  ND ...: 

BkXKTTington.  IN .. ..... 

Bloomington-Normal,  IL 

Boise  City,  ID 

Boston-Brockton-Nashua.  MA-NH 

BoukJer-Longnrtont  CO 

Brazoria,  TX — . -^^ 

Bremerton,  WA . 

Brownsville-HarlingenrSan  Benito, 

TX 

Bryan-College  Statkxv  TX  ._ 

Buffato-Niagara  Falls.  NY 

Buriington,  VT 

Caguas,  PR  . 

Canton-Massilkw.  OH .._ 

Casper,  WY  _„ 

Cedar  Rapids.  lA 

Champaign-Urt)ar>a,  IL 

Charleston-North  Charleston,  SC  . 
Charleston.  WV  _.... 


Average 
hourly 
wage 


16.2390 
8.6888 
17.2298 
16.1099 
16.1998 
16.9834 
15.1620 

18.4715 
16.8070 
15.6736 
24.0896 
22.9974 
14.5345 
16.1474 
6.9358 
16.7477 
16.5317 
18.7400 
19.8657 
15.7746 
16.6425 
19.8748 
18.0181 
17.3289 
252260 
15.7376 
15.7934 
20.5119 
14.8759 
21.0835 
15.9221 
15.0572 
16.7713 
16.1296 
15.7353 
15.5760 
15.4563 
16.4944 
21.4264 
17.9719 
15.9482 
17.6611 

15.0080 
15.8389 
16.7713 
18.1518 
7.9854 
15.9456 
15.3186 
15.4439 
16.1590 
16.1537 
16.4759 


Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Urt>an  area 


NC- 


Chartotte-Gastonia-Rock  Hill, 
SC  

Charlottesville,  VA  

Chattanooga.  TN-GA 

Cheyenne,  WY  

Chk^go,  IL  

Chico-Paradise,  CA 

Cincinnati.  OH-KY-IN 

Clarksville-Hopkinsville,  TN-KY  ... 

Cleveland-Lorain-Elyria,  OH 

Colorado  Springs,  CO  

Columbia,  MO „ 

Columbia,  SC  

Columtxjs,  GA-AI 

Columbus,  OH  „ 

Corpus  Christi.  TX 

Cumbertand,  MD-WV  

Dallas,  TX  

Danville,  VA „ 

Davenport-Moline-Rock  Island,  lA 
IL  

Dayton-SpringfieW.  OH 

Daytona  Beach,  Fl „. 

Decatur,  AL 

Decatur,  IL 

Denver,  CO 

Des  Moines.  lA 

Detroit.  Ml 

L^OTndn,  AL  .—•■••••.•.•••••.••••.••.,.••.„., 

Dover,  DE  

Dubuque,  lA ; 

Duluth-Superior,  MI^WI  

Dutchess  County.  NY , 

Eau  Claire,  Wl  

El  Paso,  TX  

Elkhart-Goshen.  IN _.. 

Elmira,  NY  

Enid.  OK  . 

Erie.  PA  . 

Eugene-SpringfieW,  OR _. 

Evansville,  Henderson,  IN-KY 

Fargo-Moortiead,  ND-MN  

Fayetteville,  NC  

Fayetteville-Springdale-Rogers, 
AR 

Flint,  Ml  .....l.!!!!!ZI!"!"ZIZ!!! 

Ftorence,  AL  ...... 

Ftarence,  SC 

Fort  CoUins-Loveland,  CO 

Fort  Lauderdale,  FL 

Fort  Myers-Cape  Coral,  FL  

Fort  Pierce-Fort  St  Lucie,  FL 

Fort  Smith.  AR-OK  _.. 

Fort  Walton  Beach.  FL 

Fort  Wayne,  IN  

Fort  Worth-Ariington,  TX  ..„ „.. 

Fresno,  CA  „ 

Gadsden,  AL 

Gainesville,  FL 

GalvestorvTexas  City,  TX  

Gary.  IN  „ 

Gtens  Falls,  NY  ... 

GokJsboro,  NC 

Grand  Forks,  ND-MN  

Grand  Rapids-Muskegon-Holtand, 

Ml  

Great  Falls.  MT  .„ 

Greeley,  CO _ 

Green  Bay,  Wl 


Average 
hourly 
wage 


17.4798 
17.0943 
16.3611 
13.6661 
19.4782 
19.0544 
172605 
13.7237 
17.9419 
16.7908 
16.8243 
16.4154 
14.1755 
17.8234 
152899 
14.7426 
17.3874 
14.7798 

15.0227 
171168 
15.7149 
14.7445 
14.4506 
19.3789 
15.8324 
19.9346 
14.5621 
16.6236 
142498 
16.8727 
19.5331 
15.3631 
15.7386 
15.8850 
15.7932 
14.9984 
16.3613 
19.3300 
16.4926 
16.8334 
15.8069 

12.6619 
18.8129 
13.9337 
15.7220 
17.9280 
19.3863 
175672 
182169 
14.3610 
162490 
15.9958 
17.7622 
18.8835 
14.7595 
16.1250 
18.5274 
17.6879 
16.6860 
15.4377 
16.5506 

17.9395 
15.7811 
16.9775 
16.1023 
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Table  4a— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Lkt}an  area 


Greenstxxo-WinskxvSalem-High 
Point.  NC  _ 

Greenvitte,  NC  —. 

GreenviUe-Spartanburg-Anderson, 
SC 

Hagefstown.  MO 

Hamttton-Middletown,  OH 

Hamsburg-Lebanon-CarlJsJe,  PA  .. 

Hartfofd,  CT 

Hattieaburg.  MS 

HiGkory-Morganton,  NC 

HonoUjIu,  HI 

Hotima.  LA  ._ 

Houston,  TX -.. 

HuntoTgton-Ashland,  WV-KY-OH  .. 

HuntswHe,  AL __.. 

Indianapolis,  IN ..___ 

Iowa  Qty.  lA  ,.„ 

Jackson,  Ml  _ 

Jackson,  MS 

Jackson.  TN „ 

Jacksonville,  FL  . 

Jacksonville.  NC 

Jamestown.  NY  . 


JMI 


Janesvilie-Betoit,  Wl  

Jersey  Crty.  NJ  

Jotmson       City-Klngsport-BristoL 

TN-VA 

Johnstown.  PA ,. 

JopJio.  MO  ._ 

Kala(na200-Battl6  Creek,  Ml  

Karik^ee.  IL 

Kansas  City,  KS-MO 

Kenosha,  Wl 

KiUeen-Tempte.  TX  „.,. 

Knoxvifie,  TN  .....;.... 

Kokomo,  IN 

LaOo&se.  W^MN  

La<aye«e.  LA  

Lake  Charles,  LA 

Laketend-Winter  Haven.  FL 

Lancaster.  PA „ 

Lansing-East  Lansing,  Mt 

Laredo,  TX  .._ „ 

Las  Cruces,  NM 

Las  Vegas,  t«*/-AZ 

Lawrence.  KS 

Lawton,  OK  ._ 

Lewtslon-Aubum,  ME  

Lexington.  KV  __ 

Lima.  OH  ...._. 

Lincokt,  NE  ._ 

Little  Rock-Nortti  Little  Rock.  AR  . 

Longview-Mafstiall.  TX  

Los  Angetes-Long  Beach.  CA 

LoowviUe,  KY-IN  

Lubbock.  TX  ..«..>».....„................. 

Lynchtxirg,  VA 

Macon,  GA 

Madison.  Wl  _ 

Martsfteld.  OH 

Mayaguez,  PR :.... 

McAHen-Edinburg-Mission.  TX 

Medlord-Ashland,  OR 

Meitwurne-Titusville-Palm  Bay,  FL 

Memphis.  TN-AR-MS  

Merced,  CA  ._ 

Miamt.  FL _ 


Average 
hourly 
wage 


16.7379 
1 6.34.14 

16.2233 
16.3387 
16.0266 
17.5648 
22.6120 
13.1174 
15.9128 
21.3363 
14.1874 
ia0712 
16.4066 
14.8680 
18J>754 
16.5438 
16.7570 
13.6437 
14.8324 
16.4719 
13.1433 
13.7544 
15.5673 
20.2964 

15.7460 
15.7335 
14.1549 
19.1226 
17.1314 
17.3002 
1&0682 
18.8494 
15.6636 
1&5463 
153484 
14.4264 
15.1766 
15.0433 
15.7741 
17^)668 
18^3081 
12.7235 
160)660 
20.1498 
15.6222 
155118 
17.7114 
15.3464 
15.8233 
16.4101 
15.2006 
16.0767 
22.8625 
17.3214 
15.7866 
15.1754 
16.5340 
ia0981 
14.9778 
8.2780 
14.6517 
17.6815 
16.3510 
153377 
17.9988 
18.6136 


Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Uffcanarea 


Middlesex-Somerset-Hunterdon, 
NJ 

Milwaukee-Waukesha.  Wl 

Minneepolis-SL  Paul,  MN-WI  

Mobtte.  AL 

Modesto.  CA „ 

Monmouth-Ocean.  NJ  

Monroe,  LA _. 

Montgomery,  AL  .™ »- 

Muncie.  IN 

Myrtte  Beach,  SC  

Naptos,  FL  „ 

Nashvilte.  TN  „ .%. 

Nassau-Suffolk.  NY  

New   Haven-Bridgeport-Stamford- 
Danbury-WatertKjry.  CT 

New  LondorvNonvich,  CT  ..; 

New  Orleans,  LA  

New  YoiK  NY 

Newark,  NJ  _ 

Newtxjrgh,  MY-PA  

Norfolk-Virginia      BeactvMewport 
News,  VA-NC 

Oakland.  CA  

Ocate.  FL  ..._ 

Odeesa-Mklland,  TX 

Oklahoma  City.  OK 

Otympia,  WA 

Omaha.  NE-tA 

Orange  County,  CA  „ 

Owensboro,  KY 

Panama  City.  FL 

Parkefsburg^^arietta,  WV-OH 

Pensacola,  FL 

Peofia-Pekin.  IL 

Philadelphia.  PA-NJ „ 

Phoenix-Mesa.  AZ  .._ ..„. 

Pine  Bk^  AR  

Pittsburgh.  PA 

PittefiekL  MA _.. 

Ponce.  PR  ._ 

PorHand.  ME _ 

PortarxJ-Vancouver,  OR-WA 

Providence-Wanwk*.  Rl  

Provo^em.  UT  

Puebio,  CO 

Punla  Gorda.  FL _. 

Racine,  Wl  

RaleigtvOurhanvChapel  Hill,  NC  . 

Rapid  City,  SD _ 

Reading,  PA  ,._. 

Redding,  CA  „ 

Reno.  NV  

Richland-Kennewk:k-Pasco.  WA  _ 

Richmond-Petersburg,  VA 

Riversjde-San  Bernardino.  CA  

Roanoke,  VA : 

Rochester,  MN „ 

Rochester.  NY  

Rockkxd,  IL  _ >.. „ 

Rocky  Mount.  NC 
Sacramento.  CA  . 
Sagmaw-Bay  City-MkJland,  Ml  ~. 
St.  Ckwd,  MN  > 
St.  Joseph.  MO 
St.  Louis.  MO-IL 

Salem,  OR  

Salinas,  CA 


Average 
hourly 
wage 


19.4924 
17.0313 
19.8042 
14.0947 
20.7245 
19.7865 
13.9777 
14.6928 
17.3507 
T4.52t3 
17.7633 
17.0052 
25.0266 

22.7334 
21.7403 
17.3485 
25.6680 
21.9178 
ia6175 

15.1815 
26.7287 
16.0357 
15.3382 
15.4498 
20.3246 
17.8896 
22.4725 
17.2448 
14.3219 
13.7667 
143430 
15.0335 
15.4068 
20.3573 
18.4023 
15.7140 
17.9430 
20.6697 
8.2504 
17.3007 
20.4201 
203374 
181838 
14.6354 
16.4253 
15.7220 
17.5768 
14.8116 
16.7253 
20.6553 
20.2340 
17.6199 
16.9685 
21.4766 
15.0995 
192043 
17.9126 
15.8339 
15.6891 
22.4479 
17.0678 
17.4385 
15.7097 
16.6369 
17.4562 
25.1117 


Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


\Jftan  area 


Salt  Lake  Oty-Ogtten,  UT  

San  Angelo,  TX  _ 

San  Antonio,  TX  _ 

San  Diego.  CA _ 

San  Francisco.  CA  ..._ 

San  Jose.  CA  _ „ 

San  Juan-Bayamon,  PR 

San     Luis     Obispo-Atascadero- 

Paso  RoWes,  CA  

Santa      Barbara-Santa      Maria- 

Lompoc,  CA  _ 

Santa  Cruz-Watsonville,  CA 

Santa  Fe,  NM  „ 

Santa  Rosa,  CA _ 

Sarasota-Bradenton,  FL 

Savannah,  GA  _ 

ScrantofhWMkes    Bana+tazJetort, 

PA 

Seatde-Bellevue-Everett,  WA 

Sharon,  PA  „ 

Sheboygan.  Wl 

Sherman-Denisor*.  TX 

Shreveport-Bossier  City,  LA 

Sioux  City,  lA-NE .- 

Sfoux  Falls.  SD ».... 

South  Bend,  IN „ 

Spokane.  WA 

SpringfieW.  IL „ 

Springfiekj.  MO _... 

SphngJieW,  MA  

State  College.  PA 

Steubenville-Weirton.  OH-WV 

StocktorvLodJ,  CA 

Sumter.  SC  ._ _~ — ... 

Syracuse.  NY .. 

Tacoma.  WA  ._... _ 

Tataha^ee,  FL — 

Tampa-St.  Petersburg-CleanMrtef. 

FL  _ „ 

Tene  Haute.  IN 

Texarkana.  TX-Texarkana.  AR  . 

Toledo.  OH 

Topeka,  KS 

Trenton.  NJ 

Tucson,  AZ  .____._,...___ 

Tuba,  OK 

Tuscate)osa.  At 

Tyler.  TX 

Utica-Rome.  NY _ 

Vaflejo-Fairfiekl^iapa,  CA 

Ventura.  CA  „. .-_ 

Victoria.  TX 


Vineiand-Milviiie-Bridgeton,  NJ  ..- 

Vi3a»ia-Tular&4»ort8rvil»e,  CA 

Waco,  TX 

Washingkjn.  DC-MD-VA-WV 

WatBrloo<:edar  FaOs,  lA 

Wausae.  Wl 

West  Palm   Beach-Boca  Raton. 

FL _ 

WheeKng.  WV-OH  

Wk:hita.  KS ..._ 

Wichita  Falls,  TX  

WlfamsporL  PA 

Wiiminglon-Newark.  DE-MO 

WMmington.  NC 

Y^ima.  WA _„ 

Yolo.  CA  ...„..^ 

York.  PA 


Average 

hourly 
wage 


17.4211 
13.0251 
15.0956 
22.0249 
25.7496 
26.0635 
7.9754 

22.6693 

21.0302 
24.7020 
19.6904 
23.5918 
17.7033 
17.2535 

15.6190 
20.1224 
16.2992 
14.6933 
16.1308 
16.5027 
15.5079 
15.8117 
17.5707 
19.1865 
15.9339 
14.4034 
19.2856 
18.0846 
15.2796 
20.9108 
14.6395 
17.7747 
19.0089 
15.3608 

17.1686 
166927 
14.4473 
ta4170 
18.0500 
18.7216 
17.1274 
15.0169 
14.9142 
17.6235 
15.5620 
23.8150 
21.2188 
15.8948 
18.7995 
ia8104 
14.6634 
202639 
15.7836 
17.9018 

183666 
13.9932 
182393 
14.4379 
15.3868 
19.5698 
16.6887 
17.4240 
21.6301 
16.4426 


Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Urban  area 

Average 
hourly 
wage 

Youngstown-Wafren.  OH  

172067 

Yuba  City.  CA 

18fit3fi 

Yuma,  AZ '. 

15.8434 

Table  4e.— Average  Hourly  Wage 
FOR  Rural  Areas— Continued 


Table  4e.— Average  Hourly  Wage 
FOR  Rural  Areas 


Nonurt>an  area 


Alabama _.. 

Alaska 

Arizona _.., 

Arkansas  ....... 

Cafifomia ....«., 

Colorado  

Connectrcut 

Delaware .... 

FtorkJa _... 

Georgia ».„ 


Average 
hourly  wage 

12.7964 
22.9961 
15.1182 
12.5063 
182723 
14.5706 
22.3424 
15.3947 
15.6504 
13.8146 


Nonurban  area 


Hawaii 

Idaho 

Illinois 

Indiana ... 

Iowa 

Kansas 

Kentucky , 

Louisiana  

Maine 

Maryland 

Massachusetts 

Michigan  

Minnesota  

Mrssissippi  

Missouri  

Montana „ 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey  ♦. 

New  Mexico 

New  York 


Average 
hourly  wage 

17JJ871 
15.3040 
13.4481 
14.5148 
13.2762 
132765 
13.6733 
13.4020 
15J657 
15.5228 
193216 
15.8784 
143463 
12.0121 
133156 
14.8763 
132995 
16.5767 
17.8209 

14.7391 
15.9555 


Table  4e.— Average  Hourly  Wage 
FOR  Rural  Areas— Continued 


Nonurt>an  area 


Nor*>  Carolina  .... 
North  Dakota  ...„. 

Orto  

OWahorra 

Oregon 

Pennsylvania  

Puerto  Rk» 

Rhode  Island'. 
South  CaroRna ._. 

South  Dakota 

Tennessee 

Texas  

Utah  _ 

Vermont 

Virginia  _ 

Washington 

West  Virginia  . 

Wisconsin 

Wyoming 


Average 
hourly  wage 


142958 
13.4168 
15.0372 
12.4951 
16.8507 
15.6839 
7.9697 

13.9612 
12.6982 
13.5784 
13.7144 
16.1932 
15.7241 
142474 
17.6177 
14.7441 
15.2092 
14.4896 


'  All  counties  v*ithin  the  State  are  classified 
urtian. 


TABLE  5^-^T  OF  DIAGNOSIS  RELATED  GROUPS  (DRGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH 
OF  STAY,  AND  LENGTH  OF  STAY  OUTUER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


1 

2 

3 

4- 

5 

6 

7 

8. 


9.., 
10, 
11  . 
12. 
13. 
14. 

15. 

16. 

17. 

18. 
19. 
20. 

21  . 
22. 
23. 
24.. 
25.. 
26.. 
27.. 
28.. 

29.. 

30.. 

31  .. 


01 
01 
01 
01 
01 
01 
01 

01 

01 
01 
01 
01 
01 
01 

01 

01 

01 


SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 

SURG 

MED 
MED 
MED 
MED 
MED 
MED. 

MED 

MED 

MED 


SYST 


01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

.  01 

MED 

CRANIOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA  . 

CRANIOTOMY  FOR  TRAUMA  AGE  >17 

•CRANIOTOMY  AGE  0-17 ..:  ,.,,""' 

SPINAL  PROCEDURES 

EXTRACRANIAL  VASCULAR  PROCEDURES**  .Z'l 

CARPAL  TUNNEL  RELEASE  _  „ 

PERIPH  S  CRANIAL  NERVE  &  OTHER  NERV 

PROC  W  CC. 
PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST 

PROCW/OCC. 
SPINAL  DISORDERS  &  INJURIES  _  ..  _.    _ 

NERVOUS  SYSTEM  NEOPLASMS  W  CC  .. ._ 
NERVOUS  SYSTEM  NEOPLASMS  W/0  CC  . 
DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS  - 

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA  

SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT 

TIA. 

TRANSIENT  ISCHEMIC  ATTACK  &  PRECEREBRAL  OC- 
CLUSIONS. 

NONSPEQFIC  CEREBROVASCULAR  DISORDERS  W 
CC. 

NONSPECIFIC  CEREBROVASCUUR  DISORDERS  W/O 

CC. 
CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC 
CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/O  CC 
NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MEN- 
INGITIS. 

VIRAL  MENINGmS  ..„_.. 

HYPERTENSIVE  ENCEPHALOPATHY „„  _.""" 

NONTRAUMATIC  STUPOR  &  COMA  ..; 

SEIZURE  &  HEADACHE  AGE  >W  W  CC 

SEIZURE  S  HEADACHE  AGE  >1 7  W/O  CC  ... 

SEIZURE  &  HEADACHE  AGE  0-17 

TRAUMATIC  STUPOR  &  COMA.  COMA  >1  HR 

TRAUMATIC  STUPOR  &  CO^M.  COMA  <1  HR  AGE  >17 

WCC. 
TRAUMATIC  STUPOR  &  COMA.  COMA  <1  HR  AGE  >17 

W/OCC. 
TRAUMATIC  STUPOR  &  COMA.  COMA  <1  HR  AGE  0- 

17. 
CONCUSSION  AGE  >17  W  CC 


Retalive 
weighte 


3.1565 
3.0968 
3.0398 
2.3292 
1.5601 
3339 
2.5005 

.9185 

12553 

12618 

.7734 

.9574 

.7813 

1.1956 

.6909 

1.0488 

3196 

.9126 

.5925 

2.0828 

1.4342 
.7806 
3004 
.9647 
.5515 
.6270 
1.3457 
1.2170 

.6200 

.3687 

.7627 


Geometnc 
mean  LOS 


9.6 
93 

12.7 
7.2 
4.4 
22 

101 

2.9 

RO 
67 

as 

&3 

67 
64 


Anttmtebc 
mean  LOS 


133 
13.9 
12.7 
11.0 
5.6 
32 
17.4 

4.7 

83 
9.7 
5.5 
9.0 

7:2 

8.7 


Ou««er 
threshokJ 


3.8 

43 

5.8 

7.8 

3.5 

4.6 

53 

7.2 

3.7 

43 

82 

11.7 

6.4 

86 

42 

5.4 

43 

56 

43 

6.6 

32 

4.1 

23 

4.3 

3.9 

7.4 

53 

8.3 

32 

4.6 

2.0 

2.0 

4.0 

5.6 

32 
32 
35 
29 
26 
24 
32 

25 

28 
29 
26 
28 
28 
28 

26 

28 

26 

27 
26 

30 

28  ! 
26  1 
26  I 
27 
25  I 
25  I 
26 
27 

25 

17 

26 


994 
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Table  5.— List  of  Diagnosis  Related  Groups  (ORGS).  Relative  Weighting  Factors.  Geometric  Mean  Length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


Relative 
weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 
threshold 

32 

33 

34 

35 

36 

01 
01 
01 
01 
02 
02 
02 
02 
02 

02 

02 

02 
02 
02 
02 
02 
02 
03 
03 
03 

03 
03 
03 
03 

03 
03 

03 

03 

03 

03 
03 
03 

03 
03 
03 
03 
03 
03 
03 
03 
03 
03 

03 

04 
04 
04 
04 
04 

04 

04 

04 
04 
04 
04 
04 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 

SURG 
SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 
MED 
MEO 
MED 
MED 

concussion  AGE  >1 7  W/OCC 

.4635 
.2559 
1.0862 
.5866 
.5989 
.8089 
.4005 
.5055 
.6241 

.3810 

.5687 

.3400 
•   .5755 
.621 1 
.7553 
.4331 
.4186 
1.7106 
.7131 
.6838 

.9152 
.8647 
.7176 
.6455 

.7684 
1.0174 

.3227 

.4602 

.2724 

1.0019 

.3217 

1.1047 

1.1419 
.5067 
.5076 
.8381 
.7100 
.5133 
.5812 
.6508 
.6160 
.7616 

.3571 

.  3.0551 
2.5126 
1.0630 
1.4211 
1.6955 

.9259 

1.4323 

1.3237 
.9530 
.4996 

1.1890 
.6753 

2.5 
1.6 
5.3 
3.5 
1.5 
2.6 
2.0 
,    1.5 
2.3 

1.6 

1.7 

3.0 
4.9 
3.5 
4.4 
3.0 
2.9 
4.9 
1.9 
2.0 

2.3 
2.2 
3.2 
1.8 

2.2 

3.4 

1.5 

1.5 

1.5 

'2.9 
1.3 
3.4 

5.0 
3.0 
3.1 
3.8 
4.4 
3.5 
3.6 
3.5 
3.1 
4.1 

2.1 

9.9 
10.0 
4.0 
7.8 
8.3 

5.9 

5.7 

6.3 
5.5 
3.2 
6.2 
3.8 

3.4 
1.6 
7.5 
4.9 
1.8 
3.9 
27 
1.9 
3.6 

1.6 

■ 

2.2 

3.6 
6.0 
4.3 
6.1 
3.9 
2.9 
6.8 
2.3 
3.0 

3.0 
3.4 
32 
2.8 

3.1 
5.2 

1.5 

1.9 

1.5 

5.1 
1.3 
5.0 

8.4 
3.8 
3.9 
4.7 
5.4 
4.2 
4.4 
4.2 
4.4 
5.5 

2.1 

12.4 

•      13.9 

6.0 

9.2 

10.7 

7.4 

7.1 

8.9 
7.2 
4.3 
82 
4.9 

23 

•CONCUSSION  AGE  0-17  :... 

9 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/0  CC  ... 
RETINAL  PROCEDURES 

27 

26 

8 

37 

38 

ORBITAL  PROCEDURES 

25 

PRIMARY  IRIS  PROCEDURES 

16 

39 

40  ....:. 

41  

42 

43 

44 

45 

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY. 
EXTRAOCULAR   PROCEDURES   EXCEPT  ORBIT  AGE 

>17. 
•EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE 

0-17. 
INTRAOCULAR  PROCEDURES  EXCEPT  RETINA.  IRIS  & 

LENS. 

HYPHEMA „„: 

ACUTE  MAJOR  EYE  INFECTIONS ; „ 

NEUROLOGICAL  EYE  DISORDERS 

9 
24 

7 

12 

20 
27 
25 

46 

47 

48 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC  

•OTHER  DISORDERS  OF  THE  EYE  AGE  0-17 

26 
25 
25 

49 

MAJOR  HEAD  &  NECK  PROCEDURES  

27 

50 

51  

52 

SIALOADENECTOMY  

SALIVARY         GLAND         PROCEDURES         EXCEPT 

SIALOADENECTOMY. 
CLEFT  LIP  &  PALATE  REPAIR 

11 
22 

20 

53 

SINUS  &  MASTOID  PROCEDURES  AGE  >17 

24 

54 

•SINUS  &  MASTOID  PROCEDURES  AGE  0-17 

22 

55 

56 

MISCELLANEOUS    EAR,    NOSE.    MOUTH    &    THROAT 

PROCEDURES. 
RHINOPLASTY  

20 
24 

57 

58 

59 

60 

61 

T&A       PROC.       EXCEPT      TONSILLECTOMY       SJOR 

ADENOIDECTOMY  ONLY,  AGE  >17. 
•T&A      PROC,      EXCEPT      TONSILLECTOMY      &/0R 

ADENOIDECTOMY  ONLY,  AGE  0-17. 
TONSILLECTOMY  A/OR  ADENOIDECTOMY  ONLY,  AGE 

>17. 
•TONSILLECTOMY  &JOH  ADENOIDECTOMY  ONLY,  AGE 

0-17. 
MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17  

25 
4 
9 
4 

25 

62 

•MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17  

5 

63 

64 

OTHER  EAR,  NOSE.  MOUTH  &  THROAT  O.R.  PROCE- 
DURES. 
EAR   NOSE   MOUTH  &  THROAT  MALIGNANCY  

25 
27 

65 

66 

DYSEQUILIBRIUM 

EPISTAXIS  '. 

22 
24 

67 

EPIGLOTTITIS ,....'..........-..... 

26 

68 

69 

OTITIS  MEDIA  &  URI  AGE  >17  W  CC  ~ 

OTITIS  MEDIA  &  URI  AGE  >17  W/O  CC  _ 

26 
22 

70 

OTITIS  MEDIA  &  URI  AGE  0-17  .... 

24 

71  

72 

73 

74  

75 

LARYNGOTRACHEITIS 

NASAL  TRAUMA  &  DEFORMITY  „ 

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES 

AGE  >17. 
•OTHER  EAR.  NOSE,  MOUTH  &  THROAT  DIAGNOSES 

AGE  0-17. 
MAJOR  CHEST  PROCEDURES 

22 
25 
26 

20 

32 

76 

77 

78 

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W  CC  

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W/O  CC 

PULMONARY  EMBOLISM  

32 
26 
30 

79 

80  ...... 

81  

82  ...... 

83 

84 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE 

>17  WCC. 
RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE 

>17  W/O  CC. 
RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE 

0-17. 

RESPIRATORY  NEOPLASMS .; „ 

MAJOR  CHEST  TRAUMA  W  CC „. 

MAJOR  CHEST  TRAUMA  W/O  CC   »_... ;  . 

30 

28 

28 

28 
28 
25 

85 

86 

PLEURAL  EFFUSION  W  CC 

PLEURAL  EFFUSION  W/O  CC 

28 
26 
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JMI 


Relative 

Geometric 

Arithmetic 

Outlier 

" 

weights 

mean  LOS 

mean  LOS 

threshold 

87 

04 

MED 

PULMOf>iARY  EDEMA  &  RESPIRATORY  FAILURE  

1.3306 

55 

7.5 

27 

88 

04 

MED 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE 

1.0053 

5.6 

6.9 

28 

89 

04 

MED 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC  

1.1317 

65 

8.0 

29 

90 

04 

MED 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/O  CC 

.6924 

4.9 

5.7 

27 

91  

04 

MED 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17  .._ 

.6834 

3.8 

4.4 

20 

92 

04 

MED 

INTERSTITIAL  LUNG  DtSEASE  W  CC ™ 

1.2084 

6.4 

8.1 

28 

93 ;.:... 

04 

MED 

INTERSTITIAL  LUNG  DiSEASE  W/O  QQ ^_    .      - 

.7700 

45 

5.7 

26 

94 

04 

MED 

PNEUMOTHORAX  W  CC _...... 

1.2427 

65 

8.5 

28 

96 

04 

MED 

PNEUMOTHORAX  W/O  CC ....._ 

.6146 

3.9 

4.9 

26 

96 

04 

MED 

BRONCH1TIS&  ASTHMA  AGE  >1 7  WCC  -.    . -. 

.8488 

5.2 

6.2 

27 

97 

04 

MED 

BRONCHITIS  &  ASTHMA  AGE  >17  >NIO  CC  .        .    _ 

.6T22 

4.1 

4.9 

24 

98 

04 

MED 

BRONCHITIS  &  ASTHMA  AGE  0-17 . 

5366 

3.1 

4.1 

25 

99  _.... 

04 

MED 

RESPIRATORY  SIGNS  &  SYMPTOMS  W  CC „.. 

.7019 

3.2 

4.1 

25 

100  .... 

04 

MED 

RESPIRATORY  SIGNS  &  SYMPTOMS  W/O  CC 

5051 

2.3 

2.8 

15 

101  .... 

04 

MED 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC  ._. 

.9055 

45 

6.2 

27 

102  .... 

04 

MED 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC  . 

5339 

3.0 

4.0 

25 

103  .... 

05 
05 

SURG 
SURG 

HEART  TRANSPLANT  „ 

135495 
7.6076 

25.4 
15.2 

35.8 
18.0 

47 

104  .... 

CARDIAC  VALVE  PROCEDURES  W  CARDIAC  CATH 

37 

105  .... 

05 

SURG 

CARDIAC  VALVE  PROCEDURES  W/O  CARDIAC  CATH  .. 

5.7666 

11.0 

13.0 

33 

106  .... 

05 

SURG 

CORONARY  BYPASS  W  CARDIAC  CATH 

S.6683 

12.1 

135 

34 

107  .... 

05 

SURG 

CORONARY  BYPASS  W/O  CARDIAC  CATH  ..    

4.1974 

9.3 

10.4 

31 

108  .... 

05 
'    "05 

SURG 
SURG 

OTHER  CARDIOTHORACtC  PROCEDURES , 

6.1061 
.0000 

4.0796 

11.4 

.0 

9.1 

14.7 

.0 

12.2 

33 

109  .... 

NO  LONGER  VALID 

0 

110  .... 

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC  _ 

31 

Ill  .... 

05 

SURG 

MAJOR  CARDIOVASCULAR  PROCEDURES  W/O  CC  _.... 

2.3024 

65 

7.5 

28 

112  .... 

05 

SURG 

PERCUTANEOUS  CAROIOVASCUIAR  PROCEDURES  -. 

1.9681 

3.9 

5.3 

26 

113.... 

05 

SURG 

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EX- 
CEPT UPPER  LIMB  &  TOE. 

2.7765 

12.7 

17.2 

35 

114  .... 

05 

SURG 

UPPER  LIMB  &  TOE  AMPUTATION  FOR  QRC  SYSTEM 
DISORDERS. 

15386 

7.9 

10.9 

30 

115.... 

05 

SURG 

PERM  CARDIAC  PACEMAKER  IMPLANT  W  AMI.  HEART 
FAILURE  OR  SHOCK. 

35936' 

10.4 

12.7 

32 

116.... 

05 

SURG 

OTH  PERM  CARDIAC  PACEMAKER  IMPLANT  OR  A>CO 
LEAD  OR  GENERATOR  PROC. 

2.4514 

4.7 

6.5 

27 

117  .... 

05 

SURG 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE 
REPLACEMENT. 

1.1671 

3.3 

49 

25 

118  .... 

66 

SURG 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

15582 

2.3 

35 

24 

119  .... 

05 

SURG 

VEIN  LIGATION  &  STRIPPING  

.9949 

3.3 

55 

25 

120  .... 

05 

SURG 

OTHER  CIRCULATORY  SYSTEM  O.R.  PROCEDURES  ._ 

1.9616 

6.3 

10.7 

28 

121  .... 

06 

MED 

CIRCULATORY  DISORDERS  W  AMI  &  C.V.  COMP 
DISCH  AUVE 

1.60?? 

7.0 

86 

29 

122  .... 

06 

MED 

CIRCULATORY  DISORDERS  W  AMI  W/D  C.V.  COMP 
DISCH  ALIVE. 

1.1292 

4.9 

6.0 

27 

123.... 

05 

MED 

CIRCULATORY  DISORDERS  W  AMI,  EXPIRED 

1.4286 

2.9 

5.1 

25 

124  .... 

06 

MED 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD 
CATH  &  COMPLEX  DIAG. 

1.2657 

4.2 

5.5 

26 

125  .... 

05 

MED 

CIRCULATORY  DISORDERS  EXCEPT  AMI.  W  CARD 
CATH  W/O  COMPLEX  DIAG. 

.8451 

2.4 

3.2 

23 

126.... 

05 

MED 

ACUTE  &  SUBACUTE  ENDOCARDITIS  _..- 

2.7724 

13.7 

18.4 

36 

127  .... 

05 

MED 

HEART  FAILURE  &  SHOCK  .__           _.        ._.      -    .     _. 

1.0239 

5.5 

7^ 

27 

128 .... 

05 
05 

MEO 
MEO 

nPFP  VFIM  THRnMnnPHl  FRITI.<; 

.7820 
1.1306 

6.7 
2.1 

7.5 
3.8 

29 

129  .... 

CARDIAC  ARREST.  UNEXPLAINED 

24 

130 .... 

05 

MEO 

PERIPHERAL  VASCLILAR  DISORDERS  W  CC        .    -. 

.9177 

5.8 

7.4 

28 

131  .... 

05 

MEO 

PERIPHERAL  VASCULAR  DISORDERS  W/O  CC 

5888 

4.5 

5.6 

27 

132 

05 

MEO 

ATHEROSCLEROSIS  W  CC _.. 

.7296 

35 

4.7 

26 

133.... 

05 

MEO 

ATHFROSa  FROSIS  W/O  CC 

5348 

2.7 

3.5 

21 

134  .... 

05 

MEO 

HYPERTENSION 

5761 

3.5 

4.4 

25 

135  .... 

06 

MEO 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE 
>17WCC.     . 

.8507 

4.3 

5.8 

26 

136.... 

05 

MED 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE 
>17  W/OCC. 

5600 

2.9 

3.7 

23 

137  .... 

05 

MED 

•CARDIAC   CONGENITAL   &   VALVULAR    DISORDERS 

AGE  0-17. 

.6578 

a3 

3.3 

25 

138  .... 

05 

MEO 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DfSOROERS 
WCC. 

.7964 

3.9 

5.2 

26 

139  .... 

05 

MEO 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS 
W/OCC. 

.4939 

^6 

3.3 

20 

140  .... 

05 

MED 

ANGINA  PECTORIS 

.6258 

3.2 

4.0 

23 

141  .... 

05 

MED 

SYNCOPE  &  COLLAPSE  WCC..     ._                      

.7025 

a9 

5.1 

26 

142  ....i 

06 

MED 

SYNCOPE  A  COLLAPSE  W/OCC                 ... 

.5174 

2.9 

3.6 

21 
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JMI 


Relative 

Geometric 

Arittimetic 

Outlier 

-    weights 

mean  LOS 

mean  LOS 

ttweshoW 

143 

05 
05 

MED 
MED 

CHEST  PAIN  

.5169 
1.0580 

2.4 
4.5 

3.0 
6.4 

16 

144  .... 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC  

27 

145  .... 

05 

MED 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/0  CC  . 

.6155 

2.8 

3.7 

25 

146  .... 

06 

SURG 

RECTAL  RESECTION  W  CC 

2.5367 

10.7 

12.2 

33 

147    . 

06 
06 

SURG 
SURG 

RECTAL  RESECTION  W/0  CC  

1.5469 
3.2220 

7.4 
12.2 

8.0 

14.7 

28 

148   .. 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 

34 

149  .... 

06 

SURG 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O 

CC. 
PERITONEAL  ADHESIOLYSIS  W  CC „ 

1.5022 

7.6 

8.2 

26 

150  .... 

06 

SURG 

2.5652 

10.5 

12.8 

32 

151  .... 

06 
06 

SURG 
SURG 

PERITONEAL  ADHESIOLYSIS  W/O  CC 

1.1814 
1.7829 

5.5 
8.3 

6.8 
9.7 

27 

152  .... 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 

30 

153  .... 

06 

SURG 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O 

CC 
STOMACH.     ESOPHAGEAL     &     DUODENAL     PROCE- 

1.1151 

6.0 

6.7 

26 

154  .... 

06 

SURG 

4.1740 

13.3 

17.0 

35 

DURES  AGE  >17  W  CC. 

155  .... 

06 

SURG 

STOMACH,     ESOPHAGEAL     &     DUODENAL     PROCE- 
DURES AGE  >17  W/O  CC. 

1.3898 

6.1 

7.2 

28 

156  .... 

06 

SURG 

•STOMACH,     ESOPHAGEAL    &     DUODENAL     PROCE- 
DURES AGE  0-17. 

.8732 

6.0 

6.0 

28 

157  .... 

06 
06 
06 

SURG 
SURG 
SURG 

ANAL  &  STOMAL  PROCEDURES  W  CC ., 

1.0320 

.5445 

1.1066 

4.4 
2.3 
4.3 

6.1 
3.0 
5.6 

26 

158  .... 

ANAL  &  STOMAL  PROCEDURES  W/O  CC 

18 

159  .... 

HERNIA    PROCEDURES    EXCEPT    INGUINAL    &    FEM- 

26 

ORAL  AGE  >17  W  CC. 

« 

160  .... 

06 

SURG 

HERNIA    PROCEDURES    EXCEPT    INGUINAL    &    FEM- 
ORAL AGE  >1 7  W/O  CC. 

.6574 

2.5 

3.1 

18 

161  .... 

06 

SURG 

INGUINAL  &  FEMORAL  HERNIA   PROCEDURES  AGE 
>17WCC. 

.9053 

3.2 

4.6 

25 

162  .... 

06 

SURG 

INGUINAL   &   FEMORAL   HERNIA   PROCEDURES   AGE 
>17W/OCC. 

.5156 

1.8 

2.2 

11 

163  .... 

06 

SURG 

HERNIA  PROCEDURES  AGE  0-17  ., 

.7275 

3.9 

4.8 

24 

164  .... 

06 

SURG 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG 
WCC. 

2.1645 

8.8 

.10.2 

31 

165  .... 

06 

SURG 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG 
W/O  CC. 

1.1S76 

5.7 

6.3 

24 

166  .... 

06 

SURG 

APPENDECTOMY     W/O     COMPLICATED     PRINCIPAL 
DIAG  W  CC. 

1.3465 

5.2 

6.3 

27 

167  .... 

06 

SURG 

APPENDECTOMY     W/O     COMPLICATED     PRINCIPAL 
DIAG  W/O  CC. 

.7828 

3.2 

3.7 

16 

168  .... 

03 
03 
06 

SURG 
SURG 
SURG 

MOUTH  PROCEDURES  WCC  

1.0856 

.6149 

2.7813 

3.5 
2.1 
9.8 

5.4 

2.7 

14.6 

25 

169  .... 

MOUTH  PROCEDURES  W/O  CC 

16 

'170  .... 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W  CC 

32 

171  .... 

06 

SURG 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W/O 

CC 
DIGESTIVE  MALIGNANCY  W  CC  ., 

1.0638 

4.3 

5.9 

26 

172  .... 

06 
06 
06 

MED 
MED 
MED 

1.2990 
.6262 
.9726 

6.5 
3.2 
4.9 

9.4 
4.6 
6.2 

29 

173  .... 

DIGESTIVE  MALIGNANCY  W/O  CC  „„.^ _.... 

25 

174  .... 

G.I.  HEMORRHAGE  W  CC  ;. 

27 

175  .... 

06 

MED 

G.I.  HEMORRHAGE  W/O  CC _ .;. 

.6359 

3.3 

3.9 

19 

176  .... 

06 

MED 

COMPLICATED  PEPTIC  ULCER ;..... 

1.0436 

5.3 

6.9 

27 

177  .... 

06 

MED 

UNCOMPLICATED  PEPTIC  ULCER  W  CC  „ 

.8062 

4.5 

5.6 

27 

178  .... 

06 
06 
06 
06 
06 

MED 
MED 
MED 
MED 
MED 

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC ...... 

.5807 
1.1143 
.9139 
.4975 
.7685 

3.3 
6.4 
5.2 
3.4 
4.3 

3.9 
8.2 
6.8 
4.2 
5.6 

19 

179  .... 

INFLAMMATORY  BOWEL  DISEASE  

28 

180  .... 

G.I.  OBSTRUCTION  W  CC 

27 

181  .... 

G.I.  OBSTRUCTION  W/O  CC 

23 

182  .... 

ESOPHAGITtS,    GASTROENT    &    MISC    DIGEST    DIS- 

26 

ORDERS  AGE  >1 7  W  CC. 

183  .... 

06 

MED 

ESOPHAGITIS,    GASTROENT    &    MISC    DIGEST    DIS- 
ORDERS AGE  >17  W/O  CC. 

.5356 

3.1 

3.8 

22 

184  .... 

06 

MED 

ESOPHAGITIS.    GASTROENT    &    MISC    DIGEST    DIS- 
ORDERS AGE  0-17. 

.4240 

2.6 

3.4 

21 

185  .... 

03 

MED 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RES- 
TORATIONS, AGE  >1 7. 

.8312 

4.1 

5.7 

26 

186  .... 

03 

MED 

•DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RES- 
TORATIONS. AGE  0-1 7. 

.4282 

2.9 

2.9 

23 

187  .... 

03 

MED 

DENTAL  EXTRACTIONS  &  RESTORATIONS 

.6350 

2.8 

3.8 

25 

188  .... 

06 

MED 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W 

CC. 
OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/ 

1.0201 

4.9 

6.8 

27 

189  .... 

06 

MED 

.5027 

2.7 

3.7 

25 

0  CC. 

190-.... 

06 

MED 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 

.6707 

3.2 

^.5 

25 

191  .... 

07 

SURG 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W  CC 

4.4176 

13.6 

182 

36 
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192., 
193., 

194  .. 

195.. 
196  .. 
197.. 

198.. 

199.. 

200.. 

201  .. 

202  .. 

203  .. 

204... 
205... 

206  ... 


07 
07 

07 

07 
07 
07 

07 

07 

07 

07 

07 
07 

07 
07 

07 


SURG 
SURG 

SURG 

SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

MED 
MED 

MED 
MED 

MED 


207  .... 

208  .... 
209..,. 

07 

07 

.08 

MED 
MED 
SURG 

210  .... 

08 

SURG 

211  .... 

08 

SURG 

212.... 

08 

SURG 

213  .... 

08 

SURG 

214  .... 

215  .... 

216  .... 

08 
08 
08 

SURG 
SURG 
SURG 

217  .... 

08 

SURG 

218  .... 

08 

SURG 

219.... 

08 

SURG 

220.... 

08 

SURG 

221  .... 
???  .... 
223  .... 

08 
08 
08 

SURG 
SURG 
SURG 

224  .... 

08 

SURG 

225  .... 

226  .... 

227  .... 

228  .... 

08 

08 

08 

-     .08 

SURG 
SURG 
SURG 
SURG 

229.... 

08 

SURG 

230.... 

08 

SURG 

231  .... 

08 

SURG 

232  .... 
233.... 

08 
08 

SURG 
SURG 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W/O  CC 
BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W 

OR  W/O  C.D.E.  W  CC. 
BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W 

OR  W/O  C.D.E.  W/O  CC. 
CHOLECYSTECTOMY  W  C.D.E.  W  CC  ... 
CHOLECYSTECTOMY  W  C.D.E.  W/O  CC 
CHOLECYSTECTOMY  EXCEPT  BY  UVPAROSCOPE  W/O 

C.D.E.  W  CC. 
CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O 

C.D.E.  W/O  CC. 
HEPATOBIUARY  DIAGNOSTIC  PROCEDURE  FOR  MA- 
LIGNANCY. 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON- 
MALIGNANCY. 
OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCE- 
DURES. 

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS ...»  . 

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PAN^ 

CREAS. 
DISORDERS  OF  PANCREAS  EXCEPT  MAUGNANCY 
DISORDERS   OF   LIVER    EXCEPT   MALIG,   CIRR,   ALC 
•  HEPAWCC. 
DISORDERS  OF   LIVER   EXCEPT  MALIG.  CIRR;   ALC 

HEPAW/OCC. 
DISORDERS  OF  THE  BILIARY  TRACT  W  CC  .. 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC  

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES 

OF  LOWER  EXTREMITY. 
HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT 

AGE  >1 7  WCC. 
HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT 

AGE>17W/0CC. 
HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT 

AGE  0-17. 
AMPUTATION    FOR    MUSCULOSKELETAL   SYSTEM    & 
CONN  TISSUE  DISORDERS. 

BACK  &  NECK  PROCEDURES  W  CC 

BACK  &  NECK  PROCEDURES  W/O  CC  

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CON- 
NECTIVE TISSUE. 
WND    DEBRID    &   SKN    GRFT    EXCEPT    HAND,    FOR 

MUSCSKELET  &  CONN  TISS  DIS. 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT, 

FEMUR  AGE  >1 7  WCC. 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.  FOOT. 

FEMUR  AGE  >1 7  W/O  CC. 
•LOWER    EXTREM    &    HUMER    PROC    EXCEPT    HIP, 
FOOT,' FEMUR  AGE  0-17. 

KNEE  PROCEDURES  W  CC 

KNEE  PROCEDURES  W/O  CC , 

MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER 

EXTREMITY  PROC  W  CC. 
SHOULDER.     ELBOW     OR     FOREARM     PROC,     EXC 
MAJOR  JOINT  PROC,  W/O  CC. 

FOOT  PROCEDURES  -  . 

SOFT  TISSUE  PROCEDURES  W  CC 

SOFT  TISSUE  PROCEDURES  W/O  CC 

MAJOR  THUMB  OR  JOINT  PROC,  OR  OTH  HAND  OR 

WRIST  PROC  W  CC. 
HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC, 

W/O  CC. 
LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF 

HIP  &  FEMUR. 
LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES 
EXCEPT  HIP  &  FEMUR. 

ARTHROSCOPY 

OTHER   MUSCULOSKELET  SYS  &  CX)NN  TISS  O.R 
PROC  W  CC. 


Relative 
weights 


1.7609 
3.1497 

1.6562 

2.4576 
1.4861 
2.0796 

1.0930 

2.3603 

2.9698 

3.2322 

1.3087 
1.2384 

1.1376 
1.2284 

.6220 

1.0063 

.5661 

2.3173 

1.8427 

1.2990 

.9084 

1.7234 

1.9237 
1.0977 
2.1046 

3.0084 

1.4028 

.9132 

.9626 

1.7911 
.9852 
.8162 

.6932 

.9006 

1.3381 

.6999 

.8409 

.5964 

.9145 

1.1275 

1.1560 
1.9051- 


Geometric 
mean  LOS 


6.9 
12.9 

7.3 

9.7 
6.5 

8.1 

4.6 

9.9 

8.4 

12.1 

6.4 
6.3 

5.7 

6.1 

3.4 

4.9 
2.9 
7.7 

9.0 

7.0 

3.6 

8.2 

6.5 
3.9 
9.3 

12.3 

5.7 

3.6 

5.3 

6.7 
3.5 
2.5 

2.2 

3.3 
5.0 
2.4 
2.3 

1.9 

3.5 

3.5 

3.2 
7.4 


Arithmetic 
mean  LOS 


8.9 
15.7 

9.2 

11.4 
7.5 
9.7 

5.3 

13.2 

13.1 

17.0 

8.7 
8.9 

7.3 
8.4 

4.7 

6.4 
3.7 
8.6 

10.6 
7.9 
4.1 

11.3 

8.2 

4.8 
13.3 

18.9 

7.4 

4.4 

5.3 

9.3 
4.7 
3.2 

2.7 

5.1 
7.7 
3.2 
3.5 

2.5 

5.5 

5.4 

5.8 
10.6 


Outlier 
threshold 


29 
35 

29 

32 
29 

30 

24 
32 
30 

34 

28 
28 

28 
28 

25 

27 
23 
29 

31 

29 

19 

30 

28 
24 

31 

34 

28 

23 

27 

29 
25 
18 

13 

25 
27 
20 
24 

15 

26 

25 

25 
29 


45452    Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations 

Table  5.— Lst  of  Diagnosis  Related  Groups  (ORGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday.  September  1.  1994  /  Rules  and  Regulations    45453 

TJMr^-~'-'^.°*'  "^'^GNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH 
OF  Stay,  AND  LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM-^ontinu^ 


JMI 


Relative 

Geometric 

Arithmetic 

Outlier 

weights 

mean  LOS 

mean  LOS 

threshold 

234.... 

08 

SURG 

OTHER   MUSCULOSKELET  SYS  &  CONN  TISS  O.R. 
PROCW/OCC. 

.9529 

3.5 

4.8 

26 

235  .. 

08 
08 
08 

MED 
MED 
MED 

FRACTURES  OF  FEMUR 

.8964 
.7772 
.5535 

.     5.7 

5.5 

.  3.7 

8.8 
7.6 

5.0 

28 

236  ... 

FRACTURES  OF  HIP  &  PELVIS 

27 

237  .... 

SPRAINS.  STRAINS.  &  DISLOCATIONS  OF  HIP.  PELVIS 

26 

&  THIGH. 

238... 

08 

MED 

OSTEOMYELITIS  * 

1.4939 

9.1 

12.3 

31 

239 

08 

MED 

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  & 
CONN  TISS  MALIGNANCY. 

1.0338 

6.8 

9.0 

29 

240  .... 

08 

MED 

CONNECTIVE  TISSUE  DISORDERS  W  CC  ..„ 

1.1889 

6.4 

8.7 

28 

241  .... 

08 

MED 

CONNECTIVE  TISSUE  DISORDERS  W/0  CC 

.5835 

3.9 

5.2 

26 

242  .... 

08 
08 
08 

MED 
MED 
MED 

SEPTIC  ARTHRITIS 

1.1440 
.7122 
.7346 

7.0 
4.9 
4.9 

9.3 
6.4 
6.6 

29 

243  .... 

MEDICAL  BACK  PROBLEMS 

27 

244  .... 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC  . 

27 

245  .... 

08 

MED 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/O 

CC. 
NON-SPECIFIC  ARTHROPATHIES 

.4813 

3.4 

4.7 

25 

246  .... 

08 
08 

MED 
MED 

.5529 
.5532 

3.7 
3.3 

4.8 
4.5 

26 

247  .... 

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYS- 

25 

TEM  &  CONN  TISSUE. 

248  .... 

08 
08 

MED 
MED 

TENDONITIS  MYOSITIS  S  BURSITIS  

.7117 
.6486 

4.4 
3.4 

5.8 
5.0 

26 

249  .... 

AFTERCARE,    MUSCULOSKELETAL   SYSTEM   &   CON- 

25 

NECTIVE  TISSUE. 

250... 

08 

MED 

FX.  SPRN.  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT 
AGE>17WCC. 

.6950 

4.1 

5.7 

26 

251  .... 

08 

MED 

FX.  SPRN.  STRN  &  DtSL  OF  FOREARM.  HAND.  FOOT 
AGE  >17  W/O  CC. 

.4510 

2.5 

3.4 

23 

252  .... 

08 

MED 

•FX,  SPRN.  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT 
AGE  0-17. 

.3642 

1.8 

1.8 

15 

253... 

08 

MED 

FX.  SPRN.  STRN  &  DISL  OF  UPARM.  LOWLEG  EX 
F00TAGE>17WCC. 

.7617 

5.0 

7.0 

27 

254  .... 

08 

MED 

FX,   SPRN,   STRN  &  DISL  OF  UPARM.  LOWLEG  EX 
F00TAGE>17W/0CC. 

.4324 

3.2 

4.3 

25 

255... 

08 

MED 

•FX.  SPRN.  STRN  &  DISL  OF  UPARM.  LOWLEG  EX 
FOOT  AGE  0-17. 

.4831 

2.9 

2.9 

25 

256  .... 

08 

MED 

OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE 
TISSUE  DIAGNOSES. 

.6397 

3.4 

4.7 

25 

257  .... 

09 
09 

SURG 
SURG 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  

.8843 
.6989 

3.5 
2.7 

4.2 
3.1 

20 

258  .... 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  

12 

259  .... 

09 

SURG 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  .... 

.8291 

2.8 

4.1 

25 

260.... 

09 

SURG 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

.5840 

1.9 

2.2 

10 

261  .... 

09 

SURG 

BREAST   PROC   FOR  NON-MALIGNANCY   EXCEPT  B»- 
OPSY  &  LOCAL  EXCISION. 

.7432 

2.0 

2.5 

12 

262... 

09 

SURG 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIG- 
NANCY. 

.6491 

2.5 

3.9 

25 

263  .... 

09 

SURG 

SKIN    GRAFT   &/0R    DEBRID   FOR    SKN   ULCER   OR 
CELLULITIS  W  CC. 

2.3540 

12.5 

17.6 

35 

264... 

09 

SURG 

SKIN    GRAFT   &/0R    DEBRID    FOR    SKN    ULCER   OR 
CELLULITIS  W/O  CC. 

1.1663 

7.1 

9.6 

29 

265 

09 

SURG 

SKIN  GRAFT  4/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER 
OR  CELLULITIS  W  CC. 

1.3953 

5.4 

8.3 

27 

266.... 

09 

SURG 

SKIN  GRAFT  8JOR  DEBRID  EXCEPT  FOR  SKIN  ULCER 
OR  CELLULITIS  W/O  CC. 

.7358 

2.9^ 

4.0 

25 

267  ;... 

09 
09 

SURG 
SURG 

PERIANAL  &  PILONIDAL  PROCEDURES  

.6935 
.8356 

2.6 
2.5 

4.2 
3.9 

25 

268.... 

SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC 

25 

PROCEDURES. 

269  .... 

09 

SURG 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W  CC  .... 

1.7025 

7.4 

10.9 

29 

270  .... 

09 

SURG 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W/O  CC 

.6610 

2.5 

3.6 

25 

271  .... 

09 
09 
09 
09 
09 
09 

MED 
MED 
MED 
MED 
MED 
MED 

SKIN  ULCERS „ 

1.1343 

•1.0072 

.6339 

1.1084 
.6132 
.6137 

7.6 
6.3 
4,6 
5.9 
2.6 
4.0 

10.0 
8.2 
6.1 
9.2 
4.1 
5.4 

30 

272  .... 

MAJOR  SKIN  DISORDERS  W  CC  

'28 

273  .... 

MAJOR  SKIN  DISORDERS  W/O  CC  .., 

27 

274  .... 

MALIGNANT  BREAST  DISORDERS  W  CC  

28 

275  .... 

MALIGNANT  BREAST  DISORDERS  W/O  CC . 

25 

276  .... 

NON-MALIGANT  BREAST  DISORDERS  „ _.. 

26 

277  .... 

09 

MED 

CELLULITIS  AGE  >17  W  CC  ..„„ 

.8804 

6.2 

7.6 

28 

278  .... 

09 
09 
09 

MED 
MED 
MED 

CELLULITIS  AGE  >17  W/O  CC  

.5850 
.6708 
.6729 

4.8 
3.7 
4.2 

5.7 
4.3 
5.7 

27 

279  .... 

CELLULITIS  AGE  0-17 „ 

22 

280  .... 

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE 

26 

>17WCC. 

281  .... 

09 

MED 

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE 
>17W/0CC. 

4344 

2.9 

3.9 

25 

282 

283, 
284  , 
285. 

286-. 
287. 

288. 
289. 
290. 
291  ; 
292. 

293. 

294  . 
295. 
296. 

297. 

298. 

299., 

.300.. 

301  ., 

302.. 
303.. 

304.. 

305.. 

306.. 
307  .. 
308.. 
309.. 
310.. 
311  .. 
312.. 

313  .. 

314  .. 
315.. 

316  .., 

317  .., 
318.., 
319... 
320... 

321  ... 

322  ... 

323  ... 

324  ... 

325  ... 

326... 

327  ... 

328  ... 
329... 
330..., 

331  ..., 

332  .... 


09 

09 
09 
10 

10 
10 

10 
10 
TO 
10 
101 

10 

10 
10 
10 

10 

10 

10 
10 
10 
11 
11 

11 

11 


MEt) 

MED 
MED 
SURG 

SURG 
SURG 

SURG 
SURG 
SURG 
SURG 
SURG 

SURG 

MED 
MED 
MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 


11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

n 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

-11 

SURG 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

.11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

■ 

MED 

•TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE 
0-17. 

MINOR  SKIN  DISORDERS  W  CC  

MINOR  SKIN  DISORDERS  W/O  CC  

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE.  NUTRif 
'     &  METABOL  DISORDERS. 
ADRENAL  &  PITUITARY  PROCEDURES  . 
SKIN    GRAFTS    &    WOUND    DEBRID    FOR    ENDOc' 
-  NUTRIT  4  METAB  DISORDERS. 
O.R.  PROCEDURES  FOR  OBESITY  .. 

PARATHYROID  PROCEDURES  

THYROID  PROCEDURES 

THYROGLOSSAL  PROCEDURES  

OTHER  ENDOCRINE.  NUTRIT  &  METAB  O.R.  PROC  W 

CC. 
OTHER  ENDOCRINE.  NUTRIT  &  METAB  O.R.  PROC  W/ 
O  CC. 

DIABETES  AGE  >35  

DIABETES  AGE  0-35 '". " 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE 

>17  W  CC. 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE 

>17W/0CC. 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE 
0-17. 

INBORN  ERRORS  OF  METABOLISM 

ENDOCRINE  DISORDERS  W  CC 

ENDOCRINE  DISORDERS  W/O  CC  .:..„... , 

KIDNEY  TRANSPLANT "*■""■ 

KIDNEY.  URETER  &  MAJOR  BLADDER  PROCEDURES 

FOR  NEOPLASM. 
KIDNEY.   URETER   &   MAJOR   BLADDER    PROC   FOR 

NON-NEOPL  W  CC. 
KIDNEY.   URETER   &   MAJOR   BLADDER   PROC   FOR 
NON-NEOPL  W/O  CC. 

PROSTATECTOMY  W  CC 

PROSTATECTOMY  W/O  CC 

MINOR  BLADDER  PROCEDURES  W  CC  Z 

MINOR  BLADDER  PROCEDURES  W/O  CC 

TRANSURETHRAL  PROCEDURES  W  CC 

TRANSURETHRAL  PROCEDURES  W/O  CC 

URETHRAL  PROCEDURES.  AGE  >17  W  CC  

URETHRAL  PROCEDURES,  AGE  >17  W/O  CC  .. 

•URETHRAL  PROCEDURES,  AGE  0-17 

OTHER    KIDNEY    &    URINARY   TRACT   O.R.    PROCE- 
DURES. 

RENAL  FAILURE 

ADMIT  FOR  RENAL  DIALYSIS  „ *"" " 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC 
KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W 

CC 
KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O 

CC 
KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17  .... 
URINARY  STONES  W  CC.  &/0R  ESW  LITHOTRIPSY  ... 

URINARY  STONES  W/O  CC  

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 

>17WCC. 
KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 

>17W/0CC. 
•KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 

0-17. 
URETHRAL  STRICTURE  AGE  >17  W  CC  ...;.. . 
URETHRAL  STRICTURE  AGE  >17  W/O  CC  .. . 

•URETHRAL  STRICTURE  AGE  0-17 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE 

>17WCC. 
OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE 
>17W/0CC. 


Relative 
weights 


.3566 

.7155 

.4342 

2.5270 

2.2621 
2.1035 

1.9030 

1.0063 

.7931 

.5102 

2.7197 

1.1604 

.7463 
.7433 
.9179 

.5305 

.5421 

.8118 
1.0982 

.6003 
4.1394 
2.5739 

2.3313 

1.1366 

1.2101 
.6619 

1.4465 
.7971 
.9159 
.5395 
.8458 
.4774 
.4503 

2.0323 

1.2840 
.5149 

1.1196 
.5530 
.9451 

.6109 

.5464 
.7221 
.3872 
.6476 

.4186 

.7222 

.6732 
.4291 
.2903 
.9943 

.6019 


Geometric 
mean  LOS 


2.2 

4.8 

3.3 

12.6 

7.6 

11.4 

5.8 
3.2 

2.4 

1.6 

10.2 

4.7 

5.2 
3.9 
5.4 

3.7 

2.7 

4.3 
6.3 
3.7 
12.6 
9.7 

8.7 

4.5 

5.4 
3.0 
5.4 
2.6 
3.5 
2.0 
3.5 
2.0 
2.3 
6.0 

5.9 
2.8 
5.5 
2.4 
5.9 

4.4 

3.9 
2.9 
1.9 
3.9 

2.6 

3.1 

3.5 
1.9 
1.6 
5.1 

3.1 


Arithmetic 
mean  LOS 


2.2 

6.3 

4.3 

17.5 

9.3 
16.4 

8.0 
4.6 
3.0 
2.0 

15.0 

6.6 

6.5 
5.1 
7.4 

4.7 

4.3 


Outlier 
threstx>ld 


6.1 

26 

8.3 

28 

4.9 

26 

14.6 

35 

11.6 

32 

11.7 

5.6 

7.3 
3.6 
8.1 
3.4 
5.0 
2.5 
5.3 
2.6 
2.3 
10.7 

8.4 
3.9 
8.1 
3.3 
7.4 

5.2 

4.7 
3.9 
2.3 
5.2 

3.4 

3.1 

4.8 
2.5 
1.6 
7.0 

4.3 


19 

27 
25 
35 

30 
33 

28 
25 

15 

9 

32 

27 

27 
26 
27 

26 

25 


31 

26 

27 
18 
27 
22 
25 
13 
26 
16 
24 
28 

28 
25 
28 
24 
28 

26 

25 
25 
12 
26 

22 

25 

26 

"15 

9 

27 

25 


45454    Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations 

Table  5.— List  of  Diagnosis  Related  Groups  (ORGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
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Relative 

Geometric 

Arithmetic 

Outlier 

weights 

mean  LOS 

mean  LOS 

threshold 

333... 

11 

MED 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE 

0-17. 
MAJOR  MALE  PELVIC  PROCEDURES  W  CC  

1.0377 

4.9 

7.2 

27 

334  .. . 

12 
12 

SURG 
SURG 

1.7172 
1.3447 

6.8 
5.6 

7.5 
6.1 

24 

336.... 

MAJOR  MALE  PELVIC  PROCEDURES  W/0  CC 

19 

336  .... 

12 
12 

SURG 
SURG 

TRANSURETHRAL  PROSTATECTOMY  W  CC  

.8523 
.6130 

4.0 
3.0 

4.8 
3.3 

23 

337  .... 

TRANSURETHRAL  PROSTATECTOMY  W/O  CC  ..... 

12 

338  .... 

12 
12 

SURG 
SURG 

TESTES  PROCEDURES,  FOR  MALIGNANCY  

.9738 
.8266 

3.7 
3.1 

5.7 

4.4 

26 

339.... 

TESTES  PROCEDURES,  NON-MAUGNANCY  AGE  >17  .. 

25 

340.... 

12 

SURG 

•TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  0-17 

.4516 

2.4 

2.4 

13 

341  .... 

12 
12 

SURG 
SURG 

PENIS  PROCEDURES 

1.0192 
.6689 

2.9 
2.7 

3.8 
4.1 

24 

342  .... 

CIRCUMCISION  AGE  >17  

25 

343  .... 

12 
12 

SURG 
SURG 

•CIRCUMCISION  AGE  0-17 

.3945 
.9941 

1.7 
2.7 

1.7 
3.6 

6 

344.... 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROCE- 

25 

DURES  FOR  MALIGNANCY. 

345  .... 

12 

SURG 

OTHER   MALE   REPRODUCTIVE   SYSTEM   OR.    PROC 
EXCEPT  FOR  MALIGNANCY. 

.7521 

3.1 

4.5 

25 

346  .... 

12 

MED 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W  CC  . 

.9598 

5.3 

7.7 

27 

347  .... 

12 

MED 

MALIGNANCY,   MALE   REPRODUCTIVE   SYSTEM,  W/O 

CC 
BENIGN  PROSTATIC  HYPERTROPHY  W  CC  

.4899 

2.5 

3.7 

25 

348  .... 

12 

MED 

.6724 

3.7 

5.1 

26 

349  .... 

12 

MED 

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC  

.4094 

2.4 

3.2 

22 

350.... 

12 

MED 

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYS- 
TEM. 
•STERILIZATION,  MALE  „ 

.6787 

4.5 

5.4 

27 

351  .... 

12 

MED 

.3472 

1.3 

1.3 

5 

352.... 

12 

MED 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES  .. 

.5807 

3.2 

4.3 

25 

353.... 

13 

SURG 

PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  & 
RADICAL  VULVECTOMY. 

1.8865 

8.0 

9.8 

30 

354  .... 

13 

SURG 

UTERINE,      ADNEXA      PROC      FOR      NON-OVARIAN/ 
ADNEXAL  MALIG  W  CC. 

1.3747 

5.9 

6.9 

28 

355... 

13 

SURG 

UTERINE,      ADNEXA      PROC      FOR      NON-OVARIAN; 
ADNEXAL  MALIG  W/O  CC. 

.8773 

4.0 

4.3 

12 

356... 

13 

SURG 

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE 
PROCEDURES. 

.7162 

3.2 

3.6 

14 

357  .... 

13 

SURG 

UTERINE     &    ADNEXA     PROC     FOR    OVARIAN    OR 
ADNEXAL  MALIGNANCY. 

2.2834 

8.9 

10.9 

31 

358.... 

13 

SURG 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W 

CC. 
UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/ 

1.1018 

4.7 

5.4 

20 

359  .... 

13 

SURG 

.7987 

3.5 

3.8 

11 

OCC. 

360.... 

13 
13 

SURG 
SURG 

VAGINA.  CERVIX  &  VULVA  PROCEDURES  

.8186 
1.1047 

3.5 
3.1 

4.3 
4.8 

22 

361  .... 

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION  . 

25 

362  .... 

13 
13 

SURG 
SURG 

•ENDOSCOPIC  TUBAL  INTERRUPTION 

.5189 
.6470 

1.4 
2.8 

1.4 
3.7 

5 

363.... 

D&C,    CONIZATION    &    RADIO-IMPLANT.    FOR   MALIG- 

21 

NANCY. 

364  .... 

13 

13 

SURG 
SURG 

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY 

.6239 
1.7127 

2.6 
6.3 

3.7 
9.2 

26 

365... 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.R.  PRO- 

28 

CEDURES. 

366... 

13 

MED 

MALIGNANCY,   FEMALE   REPRODUCTIVE   SYSTEM  W 

CC 
MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/O 

CC 
INFECTIONS.  FEMALE  REPRODUCTIVE  SYSTEM  

1.2111 

5.9 

9.1 

28 

367  .... 

13 

MED 

.4486 

2.3 

3.3 

24 

368  .... 

13 
13 

MED 
MED 

.9704 
.6095 

5.6 
2.9 

7.3 

4.0 

28 

369  .... 

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYS- 

25 

TEM  DISORDERS. 

370  .... 

14 
14 
14 

SURG 
SURG 
MED 

CESAREAN  SECTION  W  CC  

.8976 
.6340 
.4902 

4.9 
3.6 
2.7 

5.9 
3.8 
3.4 

24 

371  .... 

CESAREAN  SECTION  W/O  CC  

g 

372  .... 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES  .... 

17 

373  .... 

14 

MED 

VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES 

.3387 

1.9 

2.2 

8 

374  .... 

14 

SURG 

VAGINAL  DELIVERY  W  STERILIZATION  &/0R  D&C  

.6152 

2.4 

3.1 

16 

375  .... 

14 

SURG 

•VAGINAL  DELIVERY  W  O.R.  PROC  EXCEPT  STERIL  &/ 
OR  D&C. 

.7101 

4.4 

4.4 

26 

376  .... 

14 

MED 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/O 
O.R.  PROCEDURE. 

.3513 

2.4 

3.4 

21 

377  .... 

14 

SURG 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  O.R. 

PROCEDURE. 

.9762 

3.4 

5.7 

25 

378  .... 

14 
14 
14 
14 

MED 
MED 
MED 
SURG 

ECTOPIC  PREGNANCY  

.706? 
.3204 
.3481 
.4063 

2.6 
2.1 
1.6 
1.7 

3.0 
2.8 
2.1 
2.2 

15 

379  .... 

THREATENED  ABORTION 

18 

380.... 

ABORTION  W/O  D&C 

11 

381  .... 

ABORTION    W    D&C,    ASPIRATION    CURETTAGE    OR 

12 

HYSTEROTOMY. 
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382 
383 

384 

385 

386 

387  . 
388. 
389  . 
390. 
391  . 
392. 
393. 
394  . 

386. 
396. 
397. 
398. 

399. 

400. 

401  . 

402  . 

403. 
404  . 
405. 

406,, 

407  .. 

408.. 

409.. 

410  .. 

411  .. 
412.. 
413.. 

414  .. 

415  .. 

416.. 
417.. 
418.. 
419  .. 
420.. 

421  .. 

422  .. 

423... 

424  ... 

425  ... 

426  ... 

427  ... 

428  ... 
429... 
430  ... 


14 
14 

14 

15 

15 

15 
15 
15 
15 
15 
16 
16 
16 

16 
16 
16 
16 

16 

17 

17 

17 

17 
17 
17 

17 

17 

17 

17 
17 

17 
17 
17 


MED 
MED 

MED 


SURG 
SURG 
SURG 

MED 
MED 
MED 
MED 

MED 

SURG 
SURG 

SURG 

MED 
MED 


SURG 

SURG 

SURG 

MEO 
MED 

MED 

MED 
MED 


T7 

MED 

18 

SURG 

18 

MED 

18 

MED 

18 

MED 

18 

MED 

18 

MED 

18 

MEO 

18 

MED 

18 

MED 

19 

SURG 

19 

MED 

19 

MED 

19 

MEO 

19 

MEO 

19 

MED 

19 

MEO 

FALSE  LABOR  „ 

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDtCAL  COM- 

PUCATIONS. 
OTHER    ANTEPARTUM    DIAGNOSES    W/O    MEDICAL 

COMPLICATIONS. 
•NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER 

ACUTE  CARE  FACILITY. 
•EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS 
SYNDROME,  NEONATE. 

•PREMATURITY  W  MAJOR  PROBLEMS  

•PREMATURITY  W/O  MAJOR  PROBLEMS 

FUa  TERM  NEONATE  W  MAJOR  PROBLEMS  .. 

NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS  

•NORMAL  NEWBORN  

SPLENECTOMY  AGE  >17 „ 

•SPLENECTOMY  AGE  0-17  .; 

OTHER    O.R.    PROCEDURES   OF   THE    BLOOD   AND 
BLOOD  FORMING  ORGANS. 

RED  BLOOD  CELL  DISORDERS  AGE  >17 

RED  BLOOD  CELL  DISORDERS  AGE  0-17 

COAGULATION  DISORDERS  

RETICULOENDOTHEUAL  &  IMMUNITY  D^sbRDERS  W 

CC 
RETICULOENDOTHEUAL  &  IMMUNITY  DISORDERS  WA 

OCC. 
LYMPHOMA  &  LEUKEMIA  W  MAJOR  O.R.  PROCEDURE 
LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O  R 

PROC  W  CC. 
LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R 
PROC  W/O  CC. 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC  

LYMPHOMAS  NON-ACUTE  LEUKEMIA  W/O  CC  

•ACUTE    LEUKEMIA   WfO   MAJOR   O.R.    PROCEDURE 

AGE  0-17. 
MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W 

MAJ  O.R.PROC  W  CC.  • 

MYELOPROUF  DISORD  OR  POORLY  OFF  NEOPL  W 

MAJ  O.R.PROC  W/O  CC. 
MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W 
OTHER  O.R.PROC. 

RADIOTHERAPY „ 

CHEMOTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECOND^ 

ARY  DIAGNOSIS. 
HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY 
HISTORY  OF  MALIGNANCY  W  ENDOSCOPY  .... 
OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL 

DIAG  W  CC. 
OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL 

DIAG  W/O  CC. 
O.R.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DIS- 
EASES. 

SEPTICEMIA  AGE  >17  . 

SEPTICEMIA  AGE  0-17 

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTTOfis  "."" 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC 

VIRAL  ILLNESS  AGE  >17 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE 

0-17. 
OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAG- 
NOSES. 
O.R.  PROCEDURE  W  PRINOPAL  DIAGNOSES  OF  MEN- 
TAL ILLNESS. 
ACUTE     ADJUST     REACT     &     DISTURBANCES     OF 
PSYCHOSOCIAL  DYSFUNCTION. 

DEPRESSIVE  NEUROSES 

NEUROSES  EXCEPT  DEPRESSIVE  

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL  . 
ORGANIC  DISTURBANCES  &  MENTAL  RETAROATKDN  .. 
PSYCHOSES 


Relative 
weights 


.1856 
.4060 

2909 

12741 

3.7999 

1.9028 
12063 
12972 
.5385 
2311 
32021 
1.5839 
1.5713 

.8118 

2859 

12490 

12139 

.6723 

2.5674 
2.4043 

.9212 

1.6956 

.7571 

1.0840 

2.6496 

1.1262 

1.5586 

.9785 
.6749 

.4476 

.4515 

1.3595 

.6704 

3.5136 

1.4927 
1.4250 
.9628 
.9293 
.6368 
.6868 
.5859 

1.5846 

2.5573 

.7079 

.5960 
.d9d9 
.7521 
.92o9 
.8960  1 


Geometric 
mean  LOS 


JMI 


1.3 
3.0 

1.9 

1.8 

17.9 

13.3 
8.6 
5.6 
3.1 
3.1 

10.1 
9.1 
5.0 

4.3 
1.7 
5.0 
5.8 

3.8 

7.6 
92 

32 

7.4 
3.7 
4.9 

9.4 

4.1 

5.0 

5.4 
2.7 

2.7 
2.1 
6.8 

3.7 

13.4 

6.9 
5.2 

ao 

52 
4.0 
4.0 

a4 

7.1 
13.6 

4.1 

4.6 
4.4 
5.7 
7.0 
8X) 


Arithmetic 
mean  LOS 


1.5 
4.0 

2.5 

1.8 

17.9 

13J 
8.6 
7.7 
4.8 
3.1 

132 
9.1 
8.5 

6.0 
Z^ 
6.9 
7.4 

4.8 

11.8 
13.7 

4.8 

10.7 
52 
4.9 

12.8 

5.3 

8.4 

7.7 
3.3 

3.7 
3.0 
93 

6.4 

18.7 

9.5 
7.5 
7.6 
6.6 
4.9 
5.1 
4.3 

10.0 

22.6 

6.7 

6.5 

6.4 

9.4 
10.4 
11.5 


Outlief 
threshold 


6 
25 

15 

24 

40 

35 
31 
28 
25 
11 
32 
31 
27 

26 

13 
27 
28 

26 

30 
31 

25 

29 
26 
27 

31 

26 

27 

27 
20 

25 
.21 
29 

26 

35 

29 
27 
28 
27 
26 
26 
25 

29 

36 

26 

27 
26 
28 
29 
30 
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JMI 


■ 

Relative 

Geoonelric 

Arithmetic 

Outlter 

- 

weights 

mean  LOS 

mean  LOS 

threshold 

431  .... 

19 

MED 

childhood  mental  DISORDERS  - 

.6316 

5.2 

7.6 

27 

432.... 

19 

MED 

OTHER  MENTAL  DISORDER  DIAGNOSES  ....„ 

.7538 

4.6 

7.2 

27 

433.... 

20 

ALCOHOL^DRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA 

.3356 

2.8 

4.1 

25 

434  .... 

20 

ALC/DRUG   ABUSE    OR    DEPEND.    DETOX    OR    OTH 
SYMPT  TREAT  W  CC. 

.7235 

4.9 

6.7 

27 

435.... 

2fl 

ALC/DRUG    ABUSE    OR    DEPEND,    DETOX    OR    OTH 
SYMPT  TREAT  W/0  CC. 

.4372 

^^ 

5.5 

26 

436.... 

20 

ALC/DRUG  DEPENDENCE  W  REHABILITATION  THER- 
APY. 
ALC/DRUG     DEPENDENCE,     COMBINED     REHAB     & 

.9156 

14.5 

17.2 

36 

437  _.. 

20 

.9021 

11.5 

13.6 

34 

DETOX  THERAPY.    . 

438  .... 

NO  LONGER  VALID „ 

.0000 

.0 

.0 

0 

439  ....- 

21 
21 
21 
21 

SURG 
SURG 
SURG 
SURG 

SKIN  GRAFTS  FOR  INJURIES 

1.3295 

1.7495 

.7840 

2.0135 

5.6 
7.0 
2.3 
5.8 

8.9 

11.2 

3.5 

9.5 

28 

440  .... 

WOUND  DEBRIDEMENTS  FOR  INJURIES  

29 

441  .... 

HAND  PROCEDURES  FOR  INJURIES 

24 

442  .... 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W  CC  

28 

443  .... 

21 

SURG 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W/O  CC  

.7547 

2.4 

3.3 

24 

444  _.. 

21 

21 

MED 
MED 

TRAUMATIC  INJURY  AGE  >17  W  CC  

.7399 
.4640 

4.6 
3.1 

6.2 
4.0 

27 

445.... 

TRAUMATIC  INJURY  AGt>17  W/O  CC 

25 

446  .T.. 

21 

MED 

•TRAUMATIC  INJURY  AGE  0-17  „.„;. 

.4995 

2.4 

2.4 

22 

447  .... 

21 
21 
21 

MED 
MED 
MED 

ALLERGIC  REACTIONS  AGE  >17 

.4676 
,3614 
.7801 

2.3 

2.9 
3.5 

3.1 
2.9 
5.1 

20 

448  .... 

•ALLERGIC  REACTIONS  AGE  0-17 

17 

449  .... 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W 

CC 
POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/ 

26 

450  .... 

21 

MED 

.4168 

2.0 

2.7 

17 

OCC. 

451  .... 

21 

MED 

•POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17  . 

1.0341 

2.1 

2.1 

17 

452.... 

21 
21 
21 

MED 
MED 
MED 

COMPLICATIONS  OF  TREATMENT  W  CC  

.8577 
A355 
.8864 

4.0 
2.6 

4J 

5.6 
3.4 
6.4 

26 

453  .... 

COMPLICATIONS  OF  TREATMENT  W/O  CC  

22 

454  .... 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W 

CC. 
OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG 

.  26 

455  .... 

21 

MEO- 

.4379 

2.2 

3.2 

24 

WADCC. 

456  .... 

22 

BURNS.  TRANSFERRED  TO  ANOTHER  ACUTE  CARE 
FACILITY.                                                * 

2.1721 

5.2 

10.2 

27 

457  .... 

22 

MED 

EXTENSIVE  BURNS  W/O  O.R.  PROCEDURE  

1.6307 

3.0 

5.6 

25 

458  .... 

22 
22 

SURG 
SURG 

NON-EXTENSIVE  BURNS  W  SKIN  GRAFT  

3.5089 
1.7543 

14.0 
8.5 

19.8 
12.S 

36 

469.... 

NON-EXTENSIVE   BURNS  W  WOUND  DEBRIDEMENT 

30 

OR  OTHER  O.R.  PROC. 

460.... 

22 

MED 

NON-EXTENSIVE  BURNS  W/O  O.R.  PROCEDURE 

1.0023 

5.6 

8.0 

28 

461  .... 

23 

SURG 

O.R.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W 
HEALTH  SERVICES. 

.9432 

2.5 

5.2 

24 

462  .... 

23 

MED 

REHABILITATION  

1.6623 

13.4 

16.7 

35 

463.... 

23 

MED 

SIGNS  &  SYMPTOMS  W  CC  _..._ 

.7170 

4.5 

6.0 

26 

464.... 

23 

MED 

SIGNS  &  SYMPTOMS  W/O  CC „ ; 

.4740 

3.1 

4.1 

25 

465... 

23 

MED 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SEC- 
ONDARY DIAGNOSIS. 

.4464 

2.0 

3.2 

23 

466  .... 

23 

MED 

AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SEC- 
ONDARY DIAGNOSIS. 

.5319 

2.4 

4.9 

24 

467  .... 

23 

MED 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS 

.3722 

2.6 

5.1 

25 

468  .... 

EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRIN- 

35769 

12  4 

177 

34 

CIPAL  DIAGNOSIS. 

469  .... 

•'PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  Dl- 

0000 

JO 

.0 

0 

AGNOSIS. 

470  .... 

••UNGROUPABLE 

0000 

.0 
9.4 

.0 
11.0 

0 
31 

471  .... 

08 

SURG 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF 

3.7499 

LOWER  EXTREMITY. 

472  .... 

22 

SURG 

EXTENSIVE  BURNS  W  O.R.  PROCEDURE „ 

11.6375 

15.9 

30.4 

38 

473  .... 

17 

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE 

>17. 
NO  LONGER  VALID 

3.6120 

9.3 

16.3 

31 

474  .... 

0000 

.0 
9.5 

.0 
13.7 

0 
31 

475  .... 

04 

MED 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILA- 

3.7005 

TOR  SUPPORT. 

476  .... 

SURG 

PROSTATIC  OR.  PROCEDURE  UNRELATED  TO  PRIN- 
CIPAL DIAGNOSIS. 

2.2327 

12.3 

15.6 

34 

477  .... 

SURG 

NON-EXTENSIVE   OR.   PROCEDURE   UNRELATED  TO 
PRINCIPAL  DIAGNOSIS. 

1.5221 

5.8 

9.5 

28 

478  .... 

05 

SURG 

OTHER  VASCUUR  PROCEDURES  W  CC  _.. 

2.2227 

6.3 

9.5 

28 

479  .... 

05 

SURG 

OTHER  VASCULAR  PROCEDURES  W/O  CC  ...- 

1.3503 

3.9 

5.1 

26 

480  .... 

SURG 

LIVER  TRANSPLANT 

18.2581 

27.1 

34.7 

49 
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481  .... 

482  .... 

SURG 
SURG 

483  .... 

SURG 

484  .... 

485  .... 

24 
24 

iSURG 
SURG 

486  .„. 

24 

SURG 

487  .... 

488  .... 

489  .... 

490 

491  .... 

24 

25 
26 
25 
08 

MED 

SURG 

MED 

MED 

SURG 

492  .... 

17 

MED 

493  .... 

07 

SURG 

494  .... 

07 

SURG 

495  .... 

SURG 

BONE  MARROW  TRANSPLANT 

TRACHEOSTOMY  FOR  FACE.  MOUTH  &  NECK  DIAG- 
NOSES. 

TRACHEOSTOMY  EXCEPT  FOR  FACE.  MOUTH  &  NECK 
DIAGNOSES. 

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  „ 

UMB  REATTACHMENT.  HIP  AND  FEMUR  PROC  FOR 
MULTIPLE  SIGNIRCANT  TRAUM. 

OTHER  O.R.  PROCEDURES  FOR  T^^ULTIPLE  SIGNIFI- 
CANT TRAUMA. 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA  

HIV  W  EXTENSIVE  O.R.  PROCEDURE  

HIV  W  MAJOR  RELATED  CONDITION „ 

HIV  W  OR  W/O  OTHER  RELATED  CONDITION 

MAJOR  JOINT  &  UMB  REATTACHMENT  PROCEDURES 
OF  UPPER  EXTREMITY. 

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECOND- 
ARY DIAGNOSIS. 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W 
CC. 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/O 
CC 

LUNG  TRANSPLANT  „ 


Relative 
weights 


15.3076 
3.6730 

16.8772 

5.9807 
3.1540 

43514 

1.9336 
43854 
1.8158 
1.0630 
1£235 

3.6804 

15813 

3462 

12B346 


Geometric 
mean  LOS 


355 
13.0 

41.9 

125 
11.4 

10.5 

6.9 
15.1 
8.3 
5.1 
4.4 

10.7 
4.3 
1.7 

20.2 


Anthfr>etic 
fT»anLOS 


39.4 
17.4 

54.1 

202 

14.4 

16.8 

10.2 

21.5 

12.5 

8.0 

5.3 

16.9 
6.1 
2.3 

26.3 


Outher 
ttirestx}td 


57 
35 

64 

35 
33 

32 

29 
37 
30 
27 
24 

33 

26 

14 

42 


•  Medicare  data  have  been  supplemented  by  data  from  Maryland  and  Michigan  for  low  volume  DRGS 

**  DRGS  469  and  470  contain  cases  which  couW  not  be  assigned  to  valid  DRGS. 

Note:  Geometric  mean  is  used  only  to  determine  payment  for  transfer  cases. 

Note:  Arithmetic  mean  is  used  only  to  determine  payment  for  outlter  ceases. 

Note:  Relative  Weights  are  t>ased  on  Medicare  patient  data  and  may  not  be  appropriate  for  oltier  patients. 

Table  6a.— New  Diagf^osis  Codes 


Diagnosis 
code 


042 
070.22 


070.23 
070.32 

070.33 

070.44 

070.54 

31Z81 
312.82 
31^89 
333.92 
333.93 
342.00 
342^1 
£42.02 
342.10 
342.11 
342.12 
342.80 
342.81 
342.82 
342.90 
342.91 
342S2 
M4J0O 
344X>1 


Description 


Human  imnfHjfKxJeficiency  virus  [HIV]  disease 

Ct¥onic  viral  hepatitis  B  with  hepatic  coma  without  mention  of  tiepatitis 
deKa 


Chronic  vkal  hepatitis  B  with  hepatic  coma  with  hepatitis  detta 


Chronic  viral  hepatitis  B  without  mention  of  hepatic  coma  wittiout  mention 
of  hepatitis  delta  ._ 


Chronic  viral  tiepatitis  B  without  mention  of  hepatic  coma  with  hepatitis 
delta „ „ „.... 


Chronic  hepatitis  C  with  hepatic  coma 


Chronic  hepatitis  C  without  mention  of  hepatic  corrta 


Conduct  disorder,  childhood  onset  type 

Conduct  disorder,  adolescent  onset  type 

Other  specified  conduct  disorder,  not  eteewhere  ctessified 

Neuroleptic  malignant  syndrome  _ .....^ „ 

Benign  shuddering  attacks 

Racctd  tienrjiptegia  and  hemiparesis  affecting  urrepecified  side  

Flaccid  tiemiplegia  and  hemiparesis  affectirig  domtnant  side 

Flaccid  hemiplegia  and  hemiparesis  affecting  norKkjmtnant  side _ 

Spastic  hemiplegia  and  hemiparesis  affecting  unspecified  side „ 

Spastic  hemiplegia  and  hemiparesis  affectmg  dominant  side  ^ 

Sjaastic  hemiplegia  and  hemiparesis  affecting  nondominant  side   ~ 

Ottter  specified  hemiplegia  and  hemipafesis  affecting  unspecified  side  .. 

Other  specified  hemiplegia  arxJ  hemijaaresis  affecting  dominant  side 

Other  specified  hemiplegia  arxJ  hemijaafesis  affectmg  nondominant  side 

Unspecified  hemiplegia  and  hemiparesis  affecting  unspecified  side 

Unspecified  hemiplegia  and  hemiparesis  affectmg  dormnant  side  

Urtsjiecified  hemiplegia  and  hemiparesis  affecting  nondominant  side  

Quadriplegia.  unspecified  _ „ 

Quadriistegia.  C1-C4.  complete 


CC 


MDC 


25 


DRG 


489.490 


07 

205.206 

15 

387.389' 

07 

205.206 

15 

387.3«fl' 

07 

205,206 

15 

387.  3ftfl' 

07 

205.206 

15 

387.389' 

07 

205.206 

15 

387.389' 

07 

205.206 

15 

387.  389 ' 

19 

431 

19 

431 

19 

431 

01 

34.35 

01 

34.35 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

9 

01 

9 
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Table  6a.— New  Diagnosis  Codes— Continued 


Table  6a.— new  Diagnosis  Codes— Continued 


Diagnosis 
code 


344.02 

344.03 

344.04 

344.09 

344.30 

344.31 

344.32 

344.40 

344.41 

344.42 

414.00 

414.01 

414.02 

414.03 

440.30 

440.31 

440.32 

441.00 

441.01 

441.02 

441.03 

512.1 

536.3 

556.0 

556.1 

556.2 

556.3 

556.4 

556.5 

556.6 

556.8 

556.9 

593.70 

593.71 

593.72 

593.73 

669.43 

677 

702.11 

702.19 

709.00 

709.01 

709.09 

759.83 

760.76 

781.8 

787.01 

787.02 

787.03 

789.00 

789.01 

789.02 

789.03 

789.04 

789.05 

789.06 

789.07 

789.09 

789.30 

789.31 

789.32 

789.33 

789.34 

789.35 

789.36 

789.37 

789.39 

789.40 

789.41 


Description 


JMI 


Qoadriptegla.  C1-C4,  incomplete „ 

Quadriptegia,  C&-C7,  complete 

Ouadriplegia,  C5-C7.  incomplete 

Other  quadriptegia  ._ 

Monoplegia  of  lower  limb  affecting  unspecified  side '. 

Monoplegia  of  lower  limb  affecting  dominant  side  .. 

Morxx)tegia  of  lower  limb  affecting  nondommant  side  

Monoplegia  of  upper  limb  affecting  unspecified  side  „, 

Monoplegia  of  upper  limb  affecting  dominant  side .'. _ „ 

MonoJDtegia  of  upper  limb  affecting  nondominant  side 

Coronary  atherosclerosis  of  unspecified  vessel  

Coronary  atherosclerosis  of  native  coronary  vessel  

Coronary  atherosclerosis  of  autologous  vein  tiypass  graft  „ „ 

Coronary  atherosclerosis  of  nonautologous  biological  bypass  graft 

Atherosclerosis  of  unspecified  bypass  graft  of  the  extremities 

Attierosclerosis  of  autologous  vein  bypass  graft  of  ttie  extremities 

Atfieroscierosis  of  nonautologous  biological  bypass  graft  of  the  extremities 

Dissecting  aortic  aneurysm  of  unspecified  site 

Dissecting  thoracic  aortic  aneurysm ;„„.., ..,„', 

Dissecting  atxkxninal  aortic  aneurysm 

Dissecting  thoracoabdominal  aortic  aneurysm .u '. .-. 

Iatrogenic  pr>eumottKxax „ ;. 

Gastroparesis ] ......!!!".""."!!."! 

Ulcerative  enterocolitis „..„. ' 

Ulcerative  ileocolitis  „ ._ [ 

Uteerative  proctitis ._ :. .i!!..!."."!!."™!!."!! 

Ulcerative  proctosigmoiditis  — ........ '.^Z!ZZZ"Z 

Pseudopolyposis  of  colon ,. . ...... 

Left-sided  ulcerative  colitis .. .:... .............. .. 

Universal  ulcerative  colitis  .. :. ™.!!!!!!"Z!!! 

Other  ulcerative  colitis  „ „ ._ 

Ulcerative  colitis,  unspecified > .'...'. _. .„„ 

Vesicoureteral  reflux  unspecified  or  without  reflux  nephropattiy 

Vesicoureteral  reflux  with  reflux  nephropathy,  unilateral ._ „»....'. 

Vesicoureteral  reflux  wtth  reflux  nephropathy,  bilateral "..!.!" 

Other  vesicoureteral  reflux  with  reflux  nephropathy 

Ottier  complications  of  obstetrical  surgery  and  procedures,  antepartum 

condition  or  complication 

Late  effect  of  complication  of  pregnancy,  childbirth,  ttie  puerperium 

Inflamed  seborrheic  keratosis 

Other  setx)rrheic  Keratosis « _....„_„.„ „,.........., >.„ 

Dyschromia,  unspecified  ; .: .™.""!!!!".'"".".!!! 

Vitiligo „ .. „ _;...;„ 

Other  dyschromia „.. — .. , „.„..IZ...!"!™."!!."!1"""!!!!" 

Fragile  X  syndrome r. ;. 

Diethylstilbestrol  [DESJ  exposure  affecting  fetus  or  newborn  via  placenta  or 

breast  milk 

Neurologic  neglect  syndrome ",, 

Nausea  with  vomiting .^ _.__  _ 

Nausea  alone ,. „ „ '. ..„ 

yorrvting  akxie ...;....^ """!!!."!!!! 

Abdominal  pain,  unspecified  site ". ....!.....».._ '. .......Z 

Abdominal  pain,  right  upper  quadrant ~.......... .. . . 

Abdominal  pain,  left  upper  quadrant  „ ...,...„„ ;.., 

Abdominal  pain,  r>ght  lower  quadrant 

Abdominal  pain,  left  lower  quadrant '. „..." 

Atxtominal  pain,  penumtiilk: 

Alxlominal  pain,  epigastric _ „. „..., 

AtxJominal  pain,  generalized  :..... l.._ 

Abdominal  pain,  other  specified  site _™..!™!! 

AtxJominal  or  pelvic  swelling,  mass,  or  lump,  unspecified  site .. 

Atxtominal  or  pelvic  swelling,  mass,  or  lump,  right  upper  quadrant  .-. 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  left  upper  quadrant 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  right  tower  quadrant 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  left  lower  quadrant 

Abdominal  or  pelvk;  swelling,  mass,  or  lump,  periumtjilic „ 

Abdonnnal  or  pelvic  swelling,  mass,  or  lump,  epigastric ....... 

Abdominal  or  pelvk:  swelling,  mass,  or  lump,  generalized  .... 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  other  specified  site ,.' 

Atxtominal  rigidity,  unspecified  site  

Abdominal  rigklity,  right  upper  quadrant ;...~. 


CC 


Y 
Y 
Y 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
Y 
Y 
Y 
Y 
Y 
K 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


MOO 


DRG 


01 

9 

01 

9 

01 

9 

01 

9 

01 

34,35 

01 

34,35 

01 

34,35 

01 

34,35 

01 

34,35 

01 

34,35 

05 

132,  133 

05 

132,133 

05 

132,133 

05 

132.  133 

05 

130.  131 

05 

130,131 

05 

130,  131 

05 

121,  130,  131 

05 

121,  130.  131 

05 

121,  130,  131 

05 

121,  130,  131 

04 

94.95 

06 

182.183,184 

06 

179 

06 

179 

06 

179 

06 

179 

06 

179 

06 

179 

06 

179 

06 

179 

06 

179 

11 

331,332,333 

11 

331,332.333 

11 

331.332,333 

11 

331.332,333 

14 

383,384 

14 

469 

09 

283,284 

09 

283,284 

09 

283.  284 

09 

283.284 

09 

283.284 

15 

390  - 

15 

390 

01 

34.35 

06 

182,  183,  184 

06 

182,  183.  184 

06 

182,  183,  184 

06 

182.  183.  184 

06 

182,  183,  184 

06 

182,  183,  184 

06 

182,  183,  184 

06 

182,  183.  184 

06 

182.  183.  184 

06 

182,  183,  184 

06 

182.  183,  184 

06 

182,  183,  184 

06 

182,  183,  184 

06 

182,  183,  184 

06 

182.  183.  184 

06 

182,  183,  184 

06 

182,  183,  184 

06 

182.  183,  184 

06 

182.  183,  184 

06 

182,  183,  184 

06 

182,  183,  184 

06 

188,  189.  190 

06 

188.  189.  190 

Diagnosis 
code 


789.42 

789.43 

789.44 

789.45 

789.46 

789.47 

789.49 

789.60 

789.61 

789.62 

789.63 

789.64 

789.65 

789.66 

789.67 

789.69 

795.71 

795.79 

909.5 

996.04 

9d8.81 

998.82 

998.69 

V03.81 

V03.82 

V03.89 

V06.5 

V06.6 

V07.31 

V07.39 

V08 

V12.00 

V12.01 

V12.02 

V12.03 

V12.09 

V12.70 

V12.71 

V12.72 

V12.79 

V13.00 

V13.01 

V13.09 

VI  5.82 

V29.2 

V43.60 

V43.61 

V43.62 

V43.63 

V43.64 

V43.65 

V43.66 

V43.69 

V45.00 

V45.01 

V45.02 

V45.09 

V45.51 

V45.52 

V45.59 

V46.82 

V49.60 

V49.61 

V49.62 

V49.63 

V49.64 

V49.65 

V49.66 

V49.67 

V49.70 

V49.71 


Description 


Abdominal  rigkjity,  left  upper  quadrant .- 

Atxtominal  rigklity.  right  tower  quadrant  „. . ... 

Abdominal  rigidity,  left  tower  quadrant  ™1!!!!!!"!!!!!!!!!! 

Abdominal  rigklity,  periumt)ilk: !.™"!!"!!™! 

Abdominal  rigklity,  epigasbic "!.""!!""""'"" 

Atxtominal  rigkjity.  generalized ........,...'... ...........'...'.".".". 

Atxtominal  rigidity,  other  specified  site ...!.!!!!!.'""""!!." 

Abdominal  tenderness,  unspecified  site ........ „....;,.......!!!."'!!! 

Atxtomir^l  tenderness,  right  upper  quadrant ...... ] '„ 

Abdominal  tenderness,  left  upper  quadrant  ................" 

Atxtominal  tenderness,  right  lower  quadrant „.,. 

Atxtominal  tenderness,  left  tower  quadrant 

Atxtominal  tenderness,  periurrtolk: „.. !"."!!.."! 

AtxJominal  tenderness,  epigastric „ „.... ..!!i*!!."!!!!! 

AtxJominal  tenderness,  generalized ...,..„. ............~"™"." 

Abdominal  tenderness,  other  specified  site "!.""!!""""™!!!! 

Nonspecific  serologic  evkJence  of  human  immunodeftoiency  virus  [HIV]  .... 

Ottier  and  unspecified  nonspecifto  immunokjgical  findings 

Late  effect  of  adverse  effect  of  drug,  medkanal  or  tnological  sut)stance 

Mechantoal  complication  of  automatk:  implantable  cardiac  defibrillator 

Enphysema  (sutx;utaneous)  resulting  from  procedure 

Cataract  fragments  in  eye  following  cataract  surgery  

Other  specified  complk:ations  of  procedures  not  elsewhere  classified 

Prophylactic  vaccination  against  Hemophilus  influenza,  type  8  [Hib] , 

Prophylactic  vaccination  against  Streptococcus  pneumoniae 

Other  specified  prophylactic  vaccinatton  against  single  bacterial  disease  .. 

Prophylactk:  vaccination  against  Tetanus-diphtheria  [Td] 

Prophylactk;  vaccination  against  Sto-eptococcus  pneumoniae  and  influenza 

Prophylactk:  fluoride  administi-ation  „ 

Ottier  prophylactic  chemotherapy  ...f. !!..."!."!!"."!!."!!"! 

Asymptomatic  human  Immunodeficiency  virus  [HIV]  infection  status  "!!"!!!!!! 

Personal  history  of  unspecified  infectious  and  parasitic  disease 

Personal  history  of  tuberculosis „ .„ .... 

Personal  history  of  poliomyelitis  .^ ...!.!."!""!!""!!! 

Personal  history  of  malaria !.."!!."."!'!!!!"""".."""' 

Personal  history  of  other  specified  infectious  and  parasitic  disease  

Personal  history  of  unspecified  digestive  disease 

Personal  history  of  peptic  uteer  disease 

Personal  history  of  colonto  polyps ;. !"™!!"!"...." 

Personal  history  of  other  specified  digestive  system  diseases :... 

Personal  history  of  unspecified  urinary  disorder  

Personal  history  of  urinary  catouli !!!...!."."." 

Personal  history  of  ottier  specified  urinary  system  disorders  '..'...: 

History  of  tot>acco  use „ 

Observation  and  evaluation  of  newborn  for  suspected  respiratory  condition 

Unspecified  joint  replacement  status '. „ ; 

ShouWer  joint  replacement  status .-. !..!!!!!!!."."!! 

Elbow  joint  replacement  status '. ..!".."!!!."!! 

Wrist  joint  replacement  status  _ ;. ......."^Z....Z.l 

Hip  joint  replacement  statijs  ....; ....„"!!™!."..!!!"."!!!! 

Knee  joint  replacement  status  „.."!..."!.!!!!!"!!!."!!! 

AnWe  joint  replacement  status ...'. . ._ ..:!!!!!!™~!.."!!!!! 

Ottier  joint  replacement  status ... .. !.,.!!!!!"!!!!!!!!!!."] 

Unspecified  cardiac  device  in  situ _ „ !.'..*"'!"!!!!!!!!!!!!! 

Cardiac  pacemaker  in  situ .;. ^..~. .,; !..".."!"" 

Automatic  implantable  cardiac  defibrillator  in  situ :......"."!"!!!!! 

Other  specified  cardiac  devk:e  in  situ 

Presence  of  intrauterine  conttaceptive  devtoe 

Presence  of  subdermal  contraceptive  implant 

Presence  of  ottier  contraceptive  devwe „......"..... 

Percutaneous  ti^ansluminal  coronary  angkjplasty  status 

Unspecified  level  upper  limb  amputation  status ,. ".....'..'.. 

Thumb  amputation  status , !..!!!."™!..!!!!.!i!! 

Ottier  finger(s)  amputation  status ;.... !!.*.."."™ 

Hand  amputation  status „ , "~, 

Wrist  amputation  status  „....„. ....""""™!"!"! 

Betow  eltx)w  amputatkw  status !".!!."!!!!! 

Atxjve  elt»w  amiputation  status „ 

StXKJkJer  amputatton  statijs .....". 

Unspecified  level  lower  limb  amputation  status  „ .....!.!!."!!! 

Great  toe  amputation  status ".!."!""!" 


CC 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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N 
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N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N^ 
N 
N 
N 
N 


MDC 


DRG 


06 

188.  189,  190 

06 

188.  189.  190 

06 

188.189,190 

06 

188.  189.  190 

06 

188.  189,  190 

06 

188,  189,  190 

06 

188,  189.  190 

06 

182.  183.  184 

06 

182.  183.  184 

06 

182.  183,  184 

06 

182.183.184 

t 

06 

182.  183.  184 

06 

182.  183.  184 

1 

t 

06 

182.  183.  184 

i 

06 

182,  183,  184 

) 

06 

182.  183.  184 

» 

16 

398,  399 

» 

16 

398,399 

21 

454,455 

05 

138.  139 

21 

452.  453 

02 

46.  47.  48 

21 

452.  453 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

18 

421.422 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

} 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

08 

256 

08 

256 

08 

256 

08 

256 

08 

256 

08 

256 

08 

256 

08 

256 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

. 

23 

467 

1 

23 

467 

! 

23 

467 

j 

23 

467 

J 

23 

467 

^ 
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Table  6c.— Invalid  Diagnosis  Codes  i— Continued 


Diagnosis 
code 


V49.72 

V49.73 

V49.74 

V49.75 

V49.76 

V49.77 

V50.41 

V50.42 

V50.49 

V53.31 

V53.32 

V53.39 

V5721 

V57.22 

V58.41 

V58.49 

V58.81 

V58.89 

V65.40 

V65.41 

V65.42 

V65.43 

V65.44 

V65.45 

V65.49 

V69.0 

V69.1 

V69.2 

V69.3 

V69.8 

V69.9 


Description 


Other  toe(s)  amputation  status 

Foot  amputation  status  __ 

Ankle  amputation  status  « 

Beiow  knee  amputation  status  ...... 

Above  knee  amputation  status 

Hip  amputation  status — ;... 

Prophylactk:  breast  removal  ..., 

Prophylactk:  ovary  removal 

Ottier  prophylactic  organ  removal  . 

Fitting  and  adjustment  of  cardiac  pacemaker — 

Fittir>g  arxj  adjustment  of  automatic  implantatile  cardiac  defit>rillator 

Frtlir^g  and  adjustment  of  other  cardiac  device  _ 

Encounter  for  occupational  therapy — 

Encounter  for  vocattonal  therapy ....._.. 

Encounter  for  planned  post-operative  wound  ckisure 

Other  specified  aftercare  folkwing  surgery „ 

Encounter  for  renwval  of  vascular  cathieter  

Other  specified  aftercare  _.-. 

Other  unspecified  counseling  ........ ... '. . .. — 

Exercise  counseling  — „.; ~ .. — 

Counseling  on  substance  use  arxl  abuse 

Counse6r>g  on  injury  prevention  „_.... „ 

Human  immurxxjeficiency  virus  [HIV]  counseling _; _... 

Counseling  on  other  sexually  transmitted  diseases .„ 

Other  specified  counseling  

Lack  of  physical  exercise ... 

Inapproprtate  diet  and  eating  habits ^...•. 

Higttvrisk  sexual  behavkn  . — . 

Gambling  and  betting „ 

Other  problems  related  to  lifestyle « ~„ 

Unspecified  problem  related  to  lifestyle ... 


^  Diagnosis  code  is  classified  as  a  "major  problem"  in  these  DRGs. 


CC 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


MDC 


DRG 


Diagnosis 
code 


23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

09 

276 

13 

358.  359.  369 

23 

467 

05 

144.  145 

05 

144,  145 

05 

144,  145 

23 

462 

23 

462 

23 

466,466 

23 

465,466 

23 

465,466 

23 

466.466   , 
467      ' 

23 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467  , 

23 

467 

23 

467 

23 

467 

342.0 

342.1 

342.9 

344.0 

344.3 

344.4 

414.0 

441.0 

556 

593.7 

702.1 

709.0 

787.0 

789.0 

789.3 

789.4 

795.7 

795.8 

998.8 
V03.8 
V07.3 
V12.0 
VI  2.7 
VI  3.0 
V43.6 
V45.0 
V45.5 
V53.3 
V57.2 
V58.4 
V58.8 
V65.4 


Description 


Flaccid  hemiplegia , ; 

Spastic  hemiplegia ....-....„....;:.„.. 

Hemiplegia,  unspecified „ ;... ..........1............ 

Quadriplegia,  unspecified _ ."!!!!!!"!!!."!!!!!!!" 

Monoplegia  of  tower  limb ^ !!!!!!!!!!!!!! 

Monoplegia  of  upper  limb „.'. „.. _ J.!!!!!!! 

Coronary  atherosclerosis „.. .„ ~ 

Dissecting  aortic  aneurysm ....;.„ ;....., „ ..!!!!.."!!!! 

Idtopathic  proctocolitis „ ..;..„, !!.!!!!!!!"!!!!"!!!" 

Vesicoureteral  reflux ."«...„ .-.........!!"!!."!!."!!!"'!."! 

Setxjrrheic  keratosis „ .Z.."................ 

Dyschromia .....J. „.-. „; 

Nausea  and  vomiting ' .................".. 

AtxJominal  pain  _ , ; !...!"""... 

Abdominal  or  pelvk:  swelling,  mass,  or  lump  „ "„, 

Abdominal  rigidity ""_ 

Other  nonspecific  immunological  findings  .- 

Positive  sefotogical  or  viral  culture  findings  for  human  immuno-  deficiency 

virus  (HIV)  ; _ 

Other  specified  complications  of  procedures,  not  elsewhere  classified 

Other  specified  vaccinations  against  single  tjacterial  diseases  

Other  prophylactic  chemotherapy „ 

Personal  history  of  Infectious  and  parasitk;  diseases 

Personal  history  of  diseases  of  the  digestive  system 

Personal  history  of  disorders  of  the  urinary  system _ 

Joint  replacement  status 

Cardiac  pacemaker  in  situ 

Presence  of  intrauterine  contraceptive  devk:e  ._ 

Fitting  and  adjustment  of  cardiac  pacemaker  .-.;„."...„ ........^ 

Occupational  therapy  and  vocational  rehabilitation .-. '..........." 

Other  aftercare  following  surgery i, ."„„. ', 

Ottier  specified  aftercare ...■..„ 

Otf>er  aftercare  following  surgery  „ „ 


Table  6b.— New  Procedure  Codes 


CC 


N 
N 
N 
Y 
N 
N 
N 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


MDC 


Procedure 
code 


34.05 
41.04 
99.28 


Descriptkm 


Creation  of  pteuroperitoneal  shunt  „ 

Autotogous  hematopoietic  stem  cell  transpfant 

Injectton   or    infusion    of   biotogKal   response    rrradifier    [BRM]    as   an 
antineoplastk:  agent  _ ; „ „ _ 


OR 


MDC 


DRG 


'  See  Table  6a  for  new  diagnosis  codes  that  will  be  conskJered  valkl  by  the  FY  1995  GROUPER. 

Table  6d.— Revised  Diagnosis  Code  Titles 


DRG 


01 

12 

01 

12 

01 

12 

01 

9 

01 

34,35 

01 

34.35  . 

05 

132, 133 

05 

121,  144, 

145 

06 

179 

11 

331,332, 

333 

09 

283.284 

09 

283,284 

06 

182,  183. 

184 

06 

182,  183, 

184 

06 

182,  183, 

134 

06 

188.  189. 

190 

16 

398.  399 

18 

421.422 

21 

452,  453 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

08 

256 

23 

467 

23 

467 

05 

144.  145 

23 

462 

23 

465.  466 

23 

465.  466 

23 

465.  466034Y 

Diagnosis 
Code 


Table  6c.— Invalid  Diagnosis  Codes  ^ 


Diagnosis 
code 


JMI 


042.0 
042.1 
042.2 

042.9 

043.0 
043.1 

043.2 

043.3 
043.9 

044.0 

044.9 

305.10 

305.11 

305.12 

305.13 

312.8 


Descriptton 


Human  immunodefrciency  virus  infectkjn  with  specified  infectk)ns 

Human  immunodeficiency  virus  infectton  causing  ottier  specified  infections 
Human    immunodeficiency    virus    infection    with    specified    malignant 

neoplasms „ __ — — 

Human  Immunodeficiency  virus  infection  with  acquired  immuno-  defk^iency 

syndrome,  unspecified  „ „ 

Human  immunodeficiency  virus  infection  causir>g  tymphadenopattiy 

Human  immuriodeficiency  virus  infectk>n  causing  specified  diseases  of  the 

central  nervous  system  

Human  lmmunodefk:iency  virus  infectton  causing  other  disorders  Involving 

the  Immune  mechanism 

Human  immunodeficiency  virus  infectton  causing  other  specified  corxMons 
Human  immunodeficiency  virus  infectton  causing  acquired  immuno-  defi- 
ciency syndrome-related  complex,  unspecified  ... 

Other  hurnan  immunodeficiency  virus  infectton  causing  specified  acute  in- 

lecttons ~ ~ _ 

Human  immunodeficiency  virtjs  infectton.  unspecified 

Tobacco  use  disorder,  unspecified „.. -_~ . 

Tobacco  use  disorder,  continuous - :_„_^ ....^ 

Tobacco  use  disorder,  episodic _ 

Tobacco  use  disorder,  in  remisston _ 

Ottier  specified  disturbances  o(  conduct^  not  elsewhere  classified 


CC 


MDC 


25 
25 

2S 

25 
25 

25 

26 
25 

25 

25 
25 
23 
23 
23 
23 
19 


DRG 


489,490 
489,490 

489,490 

489,  490 
489,490 

489,490 

489,490 
489.490 

489,490 

489.490 

489,490 

467 

467 

467 

467 

431 


070.20 

070.21 

070.30 

070.31 

070.41 
070.42 

070.43 
070.49 
070.51 
070.52 

070.53 
070.59 


Description 


Viral  hepatitis  B  with  hepatic  coma,  acute  or  unspecified,  without  mentton 
of  hepatitis  delta 

Viral  hepatitis  B  with  hepatic  coma,  acute  or  unspecified,  with  hepatitis 
delta „ „ ._ 

Viral  hepatitis  B  without  mention  of  hepatk:  coma,  acute  or  unspecified, 
without  mention  of  hepatitis  delta  

Viral  hepatitis  B  without  mention  of  hepatk:  coma,  acute  or  unspecified, 
with  hepatitis  delta 

Acute  or  unspecified  hepatitis  C  with  hepatto  coma  

Hepatitis  delta  without  mention  of  active  hepatitis  B  disease  with  hepatk: 
coma .^ 

Hepatitis  E  with  hepatic  coma „ 

Ot!)er  specified  viral  hepatitis  with  hepatk;  coma 

Acute  or  unspecified  hepatitis  C  without  mention  of  hepatic  coma  

Hepatitis  delta  without  mention  of  active  hepatitis  B  disease  or  hepatk: 
cotna _ 

hepatitis  E  without  mentton  of  hepatic  coma , ..-..;. 

Other  specified  viral  hepatitis  without  mention  of  hepatic  coma ; 


CC 


MDC 


07 

15 

07 
15 

07 
15 

07 

15 
07 

15 

07 
15 
07 
15 
07 
15 
07 
15 

07 
15 
07 
15 
07 
15 


DRG 


205.  206 
387.  389 ' 

205.  206 
387.389' 

205.  206 
387,  389 ' 

205,  206 
387.  389 ' 
205.206 
387,  389 ' 

205.206 
387,  389 ' 
205,206 
387,  389 ' 
205,  206 
387,  389 ' 
205,  206 
387,  389 ' 

205.  206 
387.  389 ' 
205.206 
387.  389 ' 
205.206 
387.  389 ' 
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Table  6d.— Revised  Diagnosis  Code  Titles— Continued 


Diagnosis 
Code 


440.20 
440.21 

440.22 
440.23 
440.24 

440.29 
770.1 


Description 


Atheroscierosis  of  native  arteries  of  extremities,  unspecified  .„. 
Attieroscierosis    of    native    arteries    of    extremities    with 

claudication „ ,. 

Atheroscierosis  of  native  arteries  of  extremities  witfi  rest  pain  .. 
Attieroscterosis  of  native  arteries  of  extremities  witti  ulceration 
Attieroscierosis  of  native  arteries  of  extremities  with  gar>grene  . 


intermittent 


Other  att>erosclerosis  of  native  arteries  of  extremities 
Mecontum  aspiration  syndrome 


CC 


MDC 


05 


DRQ 


130, 131 


05 

130. 131 

05 

130.131 

05 

130. 131 

05 

130.  131 

15 

387.389' 

05 

130. 131 

15 

387.389' 

'  Diagnosis  code  is  classified  as  a  "major  problem"  in  these  DRGs. 


Table  6e.— Revised  Prcx^edure  Code  Titles 


Procedure 
code 

Description 

OR 

MOO 

ORG 

36.01 
36.02 
36.05 

Single  vessel  percutaneous  transluminal  coronary  angioplasty  [PTCA]  or 
coronary  atherectomy  without  mention  of  thrombolytic  agent 

Single  vessel  percutaneous  transluminal  coronary  angioplasty  [PTCAJ  or 
coronary  atherectomy  with  mention  of  thrombolytic  agent 

Multiple  vessel  percutaneous  transluminal  coronary  angwplasty  [PTCAJ  or 
coronary  atherectomy  performed  during  the  same  operation  with  or  with- 
out mention  of  thromtwlytic  agent „ 

Y 
Y 

Y 

05 
05 

05 

106.112 
106.112 

V 

106.112 
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•042 

042 
•0700 
07022 
07023 
07032 
07033 
07044 
07054 
•0701 
07022 
07023 
07032 
07033 
07044 
07054 
•07020 
07022 
07023 
07032 
07033 
07044- 
07054 
•07021 
07022 
07023 
.  07032 
07033 
07044 
07054 
•07022 
Q7O20 
07021 
07022 
07023 
07030 
07031 
07032 
07033 
07041 
07042, 
07043 
07044 
07049 
07051 
07052 
07053 
07054 
07059 
0706 
0709 
78001 
78003- 
•07023 
07020 
07021 
07022 
07023 
07030 
07031 
07032 
07033 
07041 
07042 
07043 
07044 
07049 
07051 


07058 
07053 
07054 
07059 
0706 
0709 
78001 
78009 
•07030 
07022 
07023 
07032 
07033- 
07044 
07054 
•07031 
O7022 
07023 
07832 
07033 
07044 
07054 
•07032 
07020 
07021 
07022 
07023 
07030 
07031 
07032 
07033 
07041 
07042 
07043 
07044 
07049 
07051 
07052 
07053 
07054 
07069 
0706 
0709 
78001 
78003 
!07033 
07020- 
07021 
07022 
07023  ' 
07030 
07031 
07032 
07033 
07041 
07042 
07043 
07044 
07049 
07051 
07052 
07053 
07054 
07059 
0706 
0709 
78001 
78003 


•07041 
07022 
07023 
07032 
07033 
07044 
07054 
•07042 
07022 
07023 
07032 
07033 
07044 
07054 
•07043 
07022 
07023 
07032 
07033 
07044 
07054 
•07044 
07020 
07021 
07022 
07023 
^7030 
07031 
07032 
07033 
07041 
07042 
07043 
07044 
07049 
07051 
07052 
07053 
07054 
07059 
0706 
0709 
78001 
78003 
•07049 
07022 
07023 
07032 
07033 
07044 
07054 
*07(»1 
07022 
07023 
07032 
07033 
07044 
07054 
•07052 
07022 
07023 
07032 
07033  - 
07044 
07064 
•07053 
07022 
07023 


07032 
07033 
07044 
07054 
•07054 
07(»0 
07021 
07022 
07023 
0703G 
07031 
07032 
07033 
07041 
07042 
07043 
07044 
07049 
07051 
07052 
07053 
07054 
07059 
0706 
0709 
78001 
78003 
•07059 
07022 
O7023 
07032 
07033 
07044 
07054 
•0706 
07022 
07023 
07032 
07033 
07044 
07054 
•0709 
07022 
07023 
07032 
07033^ 
07044 
07054 
•07888 
07022 
07023 
07032 
07033 
07044 
07054 
•07889 
07022 
07023 
07032 
-  07033 
07044 
07054 
•07988 
07022 
07023 
07032 
07033 
07044 


07054 
•07989 
07022 
07023 
07032 
07033 
07044 
07054 
•07998 
07022 
07023 
07032 
07033 
07044 
07054 
•07999 
07022 
07023 
07032 
07033 
07044 
07054 
•1398 
-  042 
07022 
07023 
07032 
07033 
07044 
07064 
•25060 
34400 
34401 
34402 
34403 
34404 
34409 
•25061 
34400 
34401 
34402 
34403 
34404 
34409 
•25062 

34400 
.  34401 
34402 
34403 
34404 
34409 
•25063 
34400 
34401 
34402 
34403  - 
34404 
34409 
•25070 
44100 
44101 
44102 
44103 
•25071 
44100 
4410r 
44102 
44103 


•25072 
44100 
44101 
44102 
44103 
•  ^25073 
44100 
44101 
44102 
44103 
•25080 
34400 
34401 
34402 
34403 
34404 
34409 
44100 
44101 
44102  ' 
44103 
•25081 
34400 
34401 
34402 
34403 
34404 
34409 
44100 
44101 
44102 
44103 
•26082 
34400 
34401 
34402 
34403 
34404 
34409 
44100 
•  44101 
44102 
44103 
•25083 
34400 
34401 
34402 
34403 
34404 
34409 
44100 
44101 
44102 
44103 
•25090 
34400 
34401 
34402 
34403 
34404 
34409 
44100 
44101 
44102 
44103 
•25091 
34400 
34401 


34402 
34403 
34404 
34409 
44100 
44101 
44102 
44103 
•25092 
34400 
34401 
34402 
34403 
34404 
34409 
44100 
44101 
44102 
44103 
•26093 
34400 
34401 
.   34402 
34403 
34404 
34409 
44100 
44101 
44102 
44103 
•31281 
29500 
29501 
29502  . 
29603 
29504 
29510 
29511 
29612 
.  29513 
29514 
29521 
29522 
29523 
29524 
29530 
29531 
29632 
29633 
29534 
29540 
29541 
29542 
29543 
29544 
29660 
29561 
29562 
29663 
29664 
29570 
29571 
29672 
29673 
29674 
29580 
29681 
29582 


29583 
29584 
29590 
29591 
29592 
29593 
29594 
29604 
29614 
29634 
29644 
29654 
29664 
2980 
2983 
2984 
29900 
29910 
29980 
29990 
•31282 
29500 
29501 
29502 
29503 
29504 
29510 
29511 
29512 
29513 
29514 
29521 
29522 
29623 
29524 
29530 
29531 
29532 
29533 
29534 
29540 
29541 
29542 
29543 
29544 
29560 
29561 
29562 
29563 
29564 
29570 
29571 
29572 
29573 
29574 
29580 
29581 
29582 
29583 
29584 
29690 
29591 
29592 
29593 
29694 
29604 
29614 
29634 


JMI 
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29644 

3432 

34409 

34409 

34400 

•3449 

•4411 

634H 

29654 

34400 

•34290 

•34400 

34401 

34400 

44100 

63412 

29664 

34401 

3432 

3432 

34402 

34401 

44101 

63420 

2980 

34402 

34400 

34400 

34403 

34402 

44102 

63421 

2983 

34403 

34401 

34401 

34404 

34403 

44  J  03 

63422 

2984 

34404 

34402 

34402 

34409 

34404 

•4412 

63430 

29900 

34409 

34403 

34403 

•34432 

34409 

44100 

63431 

29910 

•34201 

34404 

34404 

3432 

•3488 

44101 

63432 

29980 

3432 

34409 

34409 

34400 

34400 

44102 

63440 

- 

29990 

34400 

•34291 

•34401 

34401 

34401 

44103 

63441  . 

•31289 

34401 

3432 

3432 

34402 

34402 

•4413 

63442 

29500 

34402 

34400 

34400 

34403 

34403 

44100   - 

63450 

29501 

34403 

34401 

34401 

34404 

34404 

44101 

63451  - 

29502 

34404 

34402 

34402 

34409 

34409 

44102 

63452 

29503 

34409 

34403 

34403 

•34440 

•3489 

44103 

63460 

29504 

•34202 

34404 

34404 

3432 

34400 

•4414 

63461 

29510 

3432 

34409 

344C9 

34400 

34401 

44100 

63462   ^ 

29511 

34400 

•34292 

•34402 

34401 

34402 

44101 

63470 

29512 

34401 

3432 

3432 

34402 

34403 

44102 

63471 

29513 

34402 

34400 

34400 

34403 

34404 

44103 

63472 

29514 

34403 

34401 

34401 

34404 

34409 

•4415 

63480 

29521 

34404 

34402 

34402 

34409 

•34989 

44100 

63481 

29522 

34409 

34403 

34403 

•34441 

34400 

44101 

63462 

29523 

•34210 

34404 

34404 

3432 

34401 

44102 

63490 

-29524 

3432 

34409 

34409 

34400 

34402 

44103 

63491 

29530 

34400 

•3430 

•34403 

34401 

34403 

•4416 

.  63492 

29531 

34401 

34400 

3432 

34402 

34404 

-44100 

6390 

29532 

34402 

34401 

34400 

34403 

34409 

44101 

6391 

29533 

34403 

34402 

34401 

34404 

•3499 

44102 

6392 

29534 

34404 

34403 

34402 

34409 

34400 

44103 

6393 

29540 

34409 

34404 

"  34403 

•34442 

34401 

•4417 

6394 

29541 

7817 

34409 

34404 

3432 

34402 

44100 

6395 

29542 

•34211 

'3431 

34409 

34400 

34403 

44101 

6396 

29543 

3432 

34400 

•34404 

34401 

34404 

44102 

6398 

29544 

34400 

34401 

3432 

34402 

34409 

44103 

6399 

29560 

34401 

34402 

34400 

34403 

•44023 

•4419 

64000 

29561 

34402 

34403 

34401 

34404 

7071 

44100 

64001 

29562 

34403 

34404 

34402 

34409 

•44100 

44101 

64003 

29563 

34404 

34409 

34403 

•3445 

44100 

44102 

64080 

29564 

34409 

•3432 

34404 

34400 

44101 

44103 

64081 

29570 

7817 

34400 

34409 

34401 

44102 

•45989 

64083 

29571 

'34212 

34401 

•34409 

34402 

44103 

44100 

64090 

29572 

3432 

34402 

3432 

34403 

4411 

44101 

64091 

29573 

34400 

34403 

34400 

34404 

4413 

44102 

64093 

29574 

34401 

34404 

34401 

34409 

4415 

44103 

64100 

29580 

34402 

34409 

•  34402 

•34460 

4416 

•4599 

64101 

29581 

34403 

•3433 

34403 

34400 

•44101 

44100 

64103 

29582 

34404 

34400 

34404 

34401 

44100 

44101 

64110 

29583 

34409 

34401 

34409 

34402 

44101 

44102 

64111 

29584 

7817 

34402 

•3441 

34403 

44102 

44103 

64113 

29590 

•34280 

34403 

34400 

34404 

44103 

•5120 

64130 

29591 

3432 

34404 

34401 

34409 

4411 

5121 

64131 

29592 

34400 

34409 

34402 

•34461 

4413 

•5121 

64133 

29593 

34401 

•3434 

34403 

34400 

4415 

5120 

64180 

29594 

34402 

34400 

34404 

34401 

4416 

5121 

64181 

29604 

34403 

34401 

34409 

34402 

•44102 

5128 

64183 

29614 

34404 

34402 

•3442 

34403 

44100 

•5128 

64190 

29634 

34409 

34403 

34400 

34404 

44101 

5l2l 

64191 

29644 

•34281 

34404 

34401 

34409 

44102 

•5178 

64193 

29654 

3432 

34409 

34402 

•34481 

44103 

5121 

64240 

29664 

34400 

•3438 

34403 

34400 

4411 

•51889 

64241  - 

2980 

34401 

34400 

34404 

34401 

4413 

5121 

64242 

2983 

34402 

34401 

34409 

34402 

4415 

•5198 

64243 

2984 

34403 

34402 

•34430 

34403 

4416 

5121 

64244 

29900 

34404 

34403 

3432 

34404 

•44103 

•5199 

64250 

29910 

34409 

34404 

34400 

34409 

44100 

5121 

64251 

29980 

•34282 

34409 

34401 

•34489 

44101 

•5363 

64252 

29990 

3432 

•3439 

34402 

34400 

44102 

5370 

64253 

•33392 

34400 

34400 

34403 

34401 

44103 

•66943 

64254 

7817 

34401 

34401 

34404 

34402 

4411 

63400 

64260 

•33393 

34402 

34402 

34409 

34403 

4413 

63401 

64261 

7817 

34403 

34403 

•34431 

34404 

4415 

63402 

64262 

•34200 

34404 

34404 

3432 

34409 

4416 

63410 

64263 

« 

S4264 
64270 
64271 
.   64272 
64273 
64274 
64400 
64403 
^410 
64413 
64660 
64661 
64662 
64663 
64664 
64670 
64671 
64673 
64730 
64731 
64732 
64733 
64734 
64740 
64>41 
64742 
64743 
64744 
64800 
64801 
64802 
64803 
64804 
64820 
64821 
64822 
64823 
64824 
64830 
64831 
64832 
64833 
64834 
64850 
64851 
64852 
64853 
64854 
64860 
64861 
64862 
64863 
64864 
65930 
65931 
65933 
66500 
66501 
66503 
66510 
66511 
66632 
66634 
66800 
66801 
66802 
66803 
66804 
66810 
66811 
66812 
66813 
6«814 


66820 
-  66821 
66822 
66823 
66824 
66880 
66881 
66882 
66883 
66884 
66890 
66891 
66892 
66893 
66894 
66910 
66911 
66912 
66913 
66914 
66930 
66932 
66934- 
67000 
67002 
67004 
67120 
67121 
67122 
67123 
67124 
67130 
67131 
67133 
67140 
67142 
67144 
67300 
67301 
67302 
67303 
67304 
67310 
€7311 
67312 
67313 
67314 
67320 
67321 
67322 
67323 
67324 
67330 
67331 
67332 
67333 
67334 
67380 
67381 
€7382 
67383 
67384 
€7400 
€7401 
67402 
67403 
67404 
67410 
67412 
67420 
67422 
67424 
67510 


67511 
67512 

•7ioa 

7100 
•7101 

7101 
•7103 

7103 
•7104 

7rfi4 
•7108 

7108 
•74259 
34400 
34401 
.  34402 
34403 
34404 
34409 
•7428 
34400 
34401 
34402 
34403 
34404 
34409 
•7429 
34400 
34401 
34402 
34403 
34404 
34409 
•75983 
42971 
42979 
74100 
74101 
74102 
74103 
74190 
74191 
74192 
74193 
7450 
74610 
74511 
74512 
74519 
7452 
7453 
7454 
74560 
74569 
7457 
74601 
74602 
7461 
7462 
7463 
7464 
7465 
7466 
7467 
74681 
74682 
74683 
74684 
74686 
74711 
74722 
•78930 
78^5 


•78931 
7895 
•78932 
7895 
•78933 
7895 
•78934 
7895 
•78935 
7895 
•78936 
7895 
•78937 
7895 
•78939 
7895 
•78940 
7895 
•78941 
7895 
•78942 
7895 
•78943 
7895 
•78944 
7895 
•78945 
7895 
•78946 
7895 
•78947 
7895 
•78949 
7895 
•99604 
99600 
99604 
99660 
99661 
99662 
99669 
99670 
99672 
99674 
99679 
•99671 
V422 
•99680 
V420 
V421 
V426 
V427 
V428 
V432 
•99681 
V420 
•99682 
V427 
•99683 
V421 
V432 
•99684 
V426 
•99686 
V428 
•99689 
V428 
•9979 
99604 
99889 
•99881 
9580 
9581 


9582 

9583 

9584 

9585 

9587 

9954 

99600 

99601 

99602 

99603 

99604 

99609 

9961 

9962 

99630 

99639 

9964 

99660 

99661 

99662 

99663 

99664 

99665 

99666 

99667 

99669 

99670 

99671 

99672 

99673 

99674 

99675 

99676 

99677 

99678 

99679 

99690 

99691 

99692 

99693 

99694 

99695 

99696 

99699 

9970 

9971 

9972 

9973 

9974 

9975 

99762 

9979 

9980 

9981 

9982 

9983 

9984 

9985 

9986 

9987 

99889 

9989 
•99889  - 

9580 

9581 

9582 

9583 

9584 

9585 

9587 

9954 

99600 
9960] 


99602 
99603 
99604 
99609 
9961 
9962 
99630 
99639 
9964 
99660 
99661 
99662 
99663 
.  99664 
99665 
99666 
99667 
99669 
99670 
99671 
99672 
99673 
99674 
99675 
99676 
99677 
99678 
99679 
99690 
99691 
99692 
99693 
99694 
99695 
99696 
99699 
9970 
9971 
9972 
9973 
9974 
9975 
99762 
9979 
9980, 
9981 
9982 
9983 
9984 
9985 
9986 
9987 
99889 
9989 
•9989 
99604 
99889 
•V421 
V432 


JMI 
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Table  7a.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  FY93  Medpar 
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•0420 

0433 

0429 

29540 

3440 

9582 

0420 

0439 

0430 

29541 

•3443 

9583 

0421 

0440 

0431 

29542 

3432 

9584 

0422 

0449 

0432 

29543 

3440 

9585 

0429 

•0432 

0433 

29544 

•3444 

9587 

0430 

0420 

0439 

29560 

3432 

9954 

0431 

0421 

0440 

29561 

3440 

99600 

0432 

0422 

0449 

29562 

•3445 

99601 

0433 

0429 

•25060 

29563 

3440 

99602 

0439 

0430 

3440 

29564 

•34460 

99603 

0440 

0431 

•25061 

29570 

3440 

99609 

0449 

0432 

3440 

29571 

•34461 

9961 

•0421 

0433 

•25062 

29572 

3440 

9962 

0420 

0439 

3440 

29573 

•34481 

99630 

0421 

0440 

•25063 

29574 

3440 

99639 

0422 

0449 

3440 

29580 

•34489 

9964 

0429 

•0433 

•25070 

29581 

3440 

99660 

0430 

0420 

4410 

29582 

•3449 

99661 

0431 

0421 

•25071 

29583 

3440 

99662 

0432 

0422 

4410 

29584 

•3488 

99663 

0433 

0429 

•25072 

29590 

3440 

99664 

0439 

0430 

4410 

29591 

•3489 

99665 

0440 

0431 

•25073 

29592 

3440 

99666 

0449 

0432 

4410 

29593 

•34989 

99667 

•0422 

0433 

•25080 

29594 

3440 

99669 

0420 

0439 

3440 

29604 

•3499 

99670 

0421 

0440 

4410 

29614 

3440 

99671 

0422 

0449 

•25081 

29634 

•4410 

99672 

0429 

•0439 

3440 

29644 

4410 

99673 

0430 

0420 

4410 

-29654 

441 1  . 

99674 

0431 

0421 

•25082 

29664 

4413 

99675  - 

0432   , 

0422 

3440 

2980 

4415 

99676 

0433 

0429 

4410 

2983 

4416 

99677 

0439 

0430 

•25083 

2984 

•4411 

99678 

0440 

0431 

3440 

29900 

4410  ' 

99679 

0449 

0432 

4410 

29910 

•4412 

99690 

•0429 

0433 

•25090 

29980 

4410 

99691 

0420 

0439 

3440 

29990 

•4413 

99692 

0421 

0440 

4410 

•3420 

4410 

99693 

0422 

0449   - 

•25091 

3432 

•4414 

99694 

0429 

•0440 

3440 

3440 

4410 

99695 

0430   ' 

0420 

4410 

•3421 

•4415 

99696 

0431 

0421 

•25092 

3432 

4410 

99699 

0432 

0422 

3440^ 

3440 

•4416 

9970 

0433 

0429 

4410 

7817 

4410 

9971 

0439 

0430 

•25093 

•3429 

•4417 

9972 

0440 

0431 

3440 

3432 

4410 

9973 

> 

0449 

0432 

4410 

3440 

•4419 

9974 

•0430 

0433 

•3128 

•3430 

4410 

9975 

0420 

0439 

29500 

3440 

•45989 

99762 

- 

0421 

0440- 

29501 

•3431 

4410 

9979 

0422 

0449 

29502 

3440 

•4599 

9980 

0429 

•0449 

29503 

•3432 

4410 

9981 

0430 

0420 

29504 

3440 

•74259 

9982 

0431 

0421 

29510 

•3433 

3440 

9983 

0432 

0422 

29511 

3440 

•7428 

9984 

0433 

0429 

29512 

•3434 

3440 

998& 

0439 

0430 

29513 

3440 

•7429 

9986 

0440 

0431 

29514 

•3438 

3440 

9987 

0449 

0432 

29521 

3440 

•7893 

9988 

•0431 

0433 

29522 

•3439 

7895 

9989 

0420 

0439 

29523 

3440 

•7894 

•9989 

0421 

0440 

29524 

•3440 

7895 

9988 

0422 

0449 

29530 

3432 

•9979 

0429 

.  '1398 

29531 

3440 

9988 

0430 

0420 

29532 

•3441 

•9988 

0431 

0421 

29533 

3440 

9580 

0432 

0422 

29534 

•3442 

9581 

• 

ORG 


001 
002 
003 
004 
005 
006 
007 
008 
009 
010 
Oil 
012 
013 
014 
015 
016 
017 
018 
019 
020 
021 
022 
023 
024 
025 

026  , 

027  , 

028  . 

029  . 

031  . 

032  . 

034  . 

035  . 

036  . 

037  . 

038  . 

039  . 

040  . 

042  . 

043  . 

044  . 

045  . 

046  . 

047  . 

049  . 

050  . 
651  . 

052  . 

053  . 

054  . 

055  . 

056  . 

057  ., 

059  .. 

060  .. 

061  .. 

063  ., 

064  .. 

065  .. 

066  .. 

067  .. 

068  .. 

069  .. 

070  .. 

071  .. 

072  .. 

073  .. 

075  .. 

076  .. 

077  .. 


Number 
discharges 


30789 

6029 

2 

5470 
64742 
526 
6971 
2267 
1636 
20813 
3262 
21908 
6261 
356433 
132402 
11159 
3657 
18848 
7200 
7645 
1049 
3836 
4751 
55823 
21461 
42 
3097 
9250 
3423 
3730 
2173 
15102 
3477 
16219 
2345 
479 
5281 
2167 
13539 
146 
1707 
2453 
3000 
1517 
2298 
4068 
413 
102 
4619 
1 
2573 
850 
624 
128 
2 
298 
4536 
3756 
34411 
7620 
463 
12598 
3725 
36 
138 
"    623 
6364 
37044 
38643 
2854  I 


Arithmetic 
mean  LOS 


135837 
13.9756 
41.5000 
11.0845 
5.8330 
3.1920 
17.4116 
4.5368 
9.2219 
9.7252 
5.5880 
9.3495 
7.5787 
8.9406 
5.0854 
8.2904 
4.7060 
7.3077 
4.8607 
11.7438 
8.6883 
5.5792 
5.7925 
6.8735 
4.2265 
4.3095 
7.8589 
8.5083 
4.6594 
5.9056 
3.5274 
7.7488 
4.9721 
1.8739 
4.1062 
2.7307 
2.0364 
3.6470 
2.3944 
4.2466 
6.0521 
4.3343- 
6.3313 
3.9064 
6.9956 
2.3446 
3.1017 
3.3431 
3.5817 
.1.0000 
3.0377 
31753 
5.3333 
2.3750 
2.5000 
5.2148 
5.3450 
8.3568 
3.8766 
4.0371 
4.7451 
5.4822 
4.2545 
4.3056 
4.2174 
4.3900 
5.6578 
12.6528 
14.2046 
6.0266 


10th 
percentile 


3 
4 
17 
2 
2 
1 
2 
1 
2 
2 
1 
2 
3 
2 
2 
2 
1 
2 
1 
3 
2 
2 
1 
2 
1 
1 
1 
2 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 
1 
2 
J 
1 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 
1 
1 
1 
2 
2 
2 
1 
2 
1 
1 
5 
3 
1 


25th 
percentile 


JMI 


6 
6 

17 
4 
3 
1 
5 
1 
4 
4 
2 
4 
4 
4 
2 
4 
2 
3 
2 
5 
4 
3 
2 
3 
2 
2 
1 
3 
2 
2 
1 
3 
2 
1 

1 
1 
1 
1 
1 
2 
3 
2 
3 
2 
3 
1 
1 
1 
1 
1 
1 
1 

2 

1 

2 

1 

2 

2 

2 

2 

3 

3 

2 

2 

2 

2 

2 

7 

6 

2 


50th 
percentile 


10 
10 
66 
7 
4 
2 
10 
3 
6 
7 
4 
6 
6 
7 
4 
6 
4 
6 
4 
9 
7 
4 
4 
5 
3 
2 
4 
6 
3 
4 
2 
5 
4 
1 
3 
2 
1 
2 
1 
3 
5 
4 
5 
3 
5 
2 

-  2 
2 
2 
1 
1 
2 
3 
1 
3 
2 
3 
5 
3 
3 
4 
4 
4 
4 
3 
3 
4 
9 

11 
4 


75th 
percentile 


17 
17 
66 
14 

7 

4 
19 

6 
11 
12 

7 
11 

9 
11 

6 

'I 

9 
6 

15 

11 
7 
7 
8 
5 
4 
9 

10 
6 
7 
4 
9 
6 
2 
5 
3 
2 
4 
3 
5 
8 
6 
7 
5 
8 
3 
3 
4 
4 
1 
3 
4 
6 
2 
3 
7 
6 

10 
5 
5 
6 
7 
5 
5 
5 
5 
7 

15 

17 
8 


90th 
percentile 


28 
27 
66 
23 
11 
7 
35 
10 
17 
20 
11 
17 
13 
17 
9 
15 
9 
14 
9 
23 
17 
10 
11 
13 
8 
9 
17 
18 
9 
12 
7 
15 
9 
3 
9 
5 
4 
8 
5 
7 
11 
8 
12 
8 
13 
4 
7 
7 
8 
1 
7 
7 
11 
4 
3 
12 
10 
18 
7 
7 
9 
10 
7 
7 
8 
9 
11 
24 
27 
13 
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ORG 


JMI 


078  .. 

079  . 

080  . 

081  .. 

082  . 

083  .. 

084  . 

085  . 

086  . 

087  . 

088  . 

089  . 

090  . 

091  . 

092  . 

093  . 

094  . 

095  . 

096  . 

097  . 

098  . 

099  . 

100  . 

101  . 

102  . 

103  . 

104  . 

105  . 

106  . 

107  . 

108  . 

110  . 

111  . 

112  . 
113. 

114  . 

115  . 

116  . 

117  . 

118  . 

119  . 

120  . 

121  . 

122  . 

123  . 

124  . 

125  . 
126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
136 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 


Number 
discharges 


Arithmetic 
mean  LOS 


27188 

9.3107 

176402 

10.8266 

8662 

7.4938 

11 

7.0000 

68966 

8.9400 

7393 

7.4088 

1649 

4.3475 

17273 

8.2564 

1531 

4.9458 

51836 

7.5535 

335134 

7.0079 

413711 

8.1065 

41092 

5.7549 

40 

4.4000 

10461 

8.1576 

1390 

5.9029 

9988 

8.6522 

1116 

4.9615 

79116 

6.3432 

28365 

4.8693 

29 

4.1034 

27622 

4.2452 

11016 

2.8297 

18841 

6.3787 

3157 

4.0602 

375 

36.7733 

20761 

18.1163 

18135 

13.3385 

86394 

13.8896 

57166 

10.6348 

6384 

14.6621 

56199 

12.2987 

5540 

7.5821 

166651 

5.3420 

41621 

17.4883 

8843 

11.1036 

9528 

12.8102 

74533 

6.5235 

3788 

5.0198 

7713 

3.5309 

2438 

5.7724 

37215 

10.6674 

160886 

8.7273 

95449 

6.0310 

53564 

5.1018 

135111 

5.5606 

69007 

3.2146 

4416 

18.3338 

684379 

7.2104 

22330 

7.7058 

5431 

3.8842 

79749 

7.5461 

24506 

5.6601 

17170 

4.8175 

3818 

3.5115 

30893 

4.4949 

6243 

6.0115 

1221 

3.8878 

198569 

5.3081 

68517 

3.3781 

320756 

4.0935 

76663 

5.2949 

35435 

3.6916 

134668 

3.0822 

61548 

6.5277 

7340 

3.7722 

8207 

12.3398 

1483 

7.9845 

146601 

14.9530 

14784 

8.3103 

10th 
percentile 


4 
3 
3 
1 
2 
2 
1 
2 
1 
1 
3 
3 
2 
2 
3 
2 
3 
2 
2 
2 
1 
1 
1 
2 
1 
10 
8 
7 
7 
6 
5 
3 
3 
1 
5 
3 

5 
2 

1 
1 
1 
1 
3 
2 
1 
1 
1 
5 
2 
4 
1 
2 
1 
1 

.  1 
1 
2 
1 
2 
1 
1 
2 
1 

~  1 
1 
1 
6 
4 
7 
5 


25th 
percentile 


50th 
percentile 


6 
5 

4 
4 
4 
3 
2 
4 
2 
3 
4 
4 
3 
3 
4 
3 
4 
3 
4 
3 
2 
2 
1 
3 
2 
14 
11 
8 
9 
7 
8 
7 
6 
2 
8 
5 
7 
3 
2 
1 
1 
3 
5 
3 
1 
2 
1 
8 
4 
5 
1 
4 
3 
2 
2 
2 
3 
2 
2 
2 
2 
2 
2 
2 
3 
2 
8 
6 
8 
6 


75th 
percentile 


8 
8 
6 
6 

7 
6 
3 
7 
4 
6 
6 
7 
5 
4 
6 
5 
7 
4 
5 
4 
3 
3 
2 
5 
3 
23 
15 
10 
12 
9 
12 
10 
7 
4 
13 
8 
11 
5 
3 
2 
3 
6 
7 
6 
3 
4 
2 
14 
6 
7 
1 
6 
5 
4 
3 
3 
4 
3 
4 
3 
3 
4 
3 
2 
5 
3 
10 
8 
12 
8 


11 
13 
9 
7 
11 
9 
5 
10 
6 
10 
8 
10 
7 
5 
10 
7 
11 
6 
8 
6 
4 
5 
3 
8 
5 
46 
22 
15 
16 
•12 
18 
15 
9 
7 
21 
14 
16 
8 
6 
4 
7 
14 
11 
8 
6 
7 
4 
25 
9 
9 
4 
9 
7 
6 
4 
5 
7 
5 
6 
4 
5 
6 
4 
4 
8 
5 
14 
9 
17 
9 


90th 
percentile 


15 
20 

13 
13 
18 
14 
8 
16 
10 
14 
12 
14 
10 
8 
15 
11 
17 
9 
11 
8 
7 
8 
5 
12 
8 
83 
31 
23 
22 
17 
27 
23 
11 
11 
35 
22 
23 
13 
10 
8 
14 
24 
15 
10 
12 
11 
7 
38 
14 
12 
10 
13 
9 
9 
7 
8 
11 
7 
10 
6 
7 
.10 
7 
6 
13 
7 
21 
11 
27 
12 


DRG 


150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

T67 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

185  , 

186  . 

187  , 

188  . 

189  . 

190  . 

191 

192 

193 

194 

195 

196 

197 

198 

199 

200 

201 

202 

203 

204 

205 

206 

207 

208 

209 

210 

211 

212 

213 

214 

215 

216 

217 

218 

'219 


Numt)er 
discharges 


Arithmetic 
mean  LOS 


22866 

12.9395 

4350 

6.8198 

4940 

9.9921 

1779 

6.7482 

36964 

17.1986 

3772 

7.4467 

4 

11.5000 

12614 

6.3773 

7154 

3.0415 

17551 

5.8036 

11024 

3.1692 

18354 

4.8137 

11776 

2.2116 

16 

4.7500 

5026 

10.3341 

1523 

6.3020 

3221 

6.4865 

2244 

3.6925 

1916 

5.6169 

1223 

2.6917 

13027 

14.7958 

1218 

5.8662 

31171 

9.4908 

2494 

4.6684 

227976 

6.3603 

25636 

3.9298 

14948 

7.0566 

13026 

5.6763 

4996 

3.9586 

9786 

8.3933 

78727 

6.9989 

20704 

4.2217 

233792 

5.7646 

72289 

3.8397 

68 

3.9853 

3706 

5.9331 

5 

4.0000 

962 

3.9314 

53805 

6.9627 

7894 

3.7683 

58 

4.4828 

10463 

18.3336 

827 

8.8295 

10468 

15.8828 

916 

9.1572 

12514 

11.7907 

1041 

7.5370 

34315 

9.9735 

10471 

5.3032 

2719 

13.3553 

1717 

13.2627 

1707 

17.0949 

.  21167 

8.7487 

29609 

8.8798 

44863 

7.5342 

■   21797 

8.5004 

1815 

4.6667 

36949 

6.551 1 

11536 

3.6716 

306116 

8.7749 

.  130491 

10.9485 

25285 

7.9929 

11 

4.0909 

6425 

■  11.7387 

49507 

8.3687 

39923 

4.7950 

-6665 

13.3539 

18210 

19.1730 

21794 

7.7061 

19004 

4.4786  ' 

10th 
percentile 


5 

2 

4 

3 

6 

3 

2 

2 

1 

2 

1 

1 

1 

2 

5 

3 

2 

2 

1 

1 

3 

1 

2 

1 

2 

2 

2 

2 

2 

3 

2 

1 

2 

1 

1 

H 


25th 
percentile 


1 

1 

2 

1 

1 

6 

2 

6 

3 

5 

4 

4 

2 

4 

2 

4 

2 

2 

2 

2 

1 

2 

1 

5 

5 

4 

1 

3 

3 

2 

3 

4 

2 

2 


7 

4 

6 

5 

9 

4 

2 

3 

1 

3 

2 

2 

1 

2 

6 

4 

3 

2 

2 

1 

6 

3 

4 

2 

3 

2 

3 

3 

2 

4 

3 

2 

3 

2 

2 

2 

1 

1 

3 

1 

2 

9 

5 

9 

5 

7 

5 

6 

3 

6 

5 

7 

4 

4 

4 

4 

2 

3 

2 

6 

6 

5 

3 

5 

4 

3 

6 

7 

4 

2 


50th 
percentile 


11 
6 
8 
6 
13 
7 
9 
4 
2 
4 
3 
3 
2 
3 
9 
6 
5 
3 
3 
2 
10 
5 
7 
3 
5 
3 
5 
5 
3 
6 
5 
4 
4 
3 
3 
4 
3 
3 
5 
3 
3 
14 
8 
13 
8 
10 
7 
8 
5 
10 
10 
12 
7 
7 
6 
6 
4 
5 
3 
8 
9 
7 
4 
8 
6 
4 
10 
13 
6 
4 


75th 
percentile 


15 
9 
11 
8 
21 
9 
13 
8 
4 
7 
4 
6 
3 
6 
12 
8 
8 
5 
7 
3 
18 
8 
12 
6 
■  8 
5 
8 
7 
5 
10 
8 
5 
7 
5 
4 
7 
6 
5 
8 
5 
5 
22 
11 
19 
11 
14 
9 
12 
7 
17 
17 
22 
11 
11 
9 
10 
6 
8 
5 
10 
12 
9 
5 
14 
10 
6 
17 
23 
9 
5 


90th 
percentile 


23 
12 
16 
10 
33 
12 
22 
13 
6 
11 
6 
10 
4 
8 
17 
10 
12 
6 
12 
6 
30 
11 
19 
9 
12 
7 
13 
10 
7 
16 
13 
7 
11 
7 
5 
12 
8 
8 

14 
8 
6 

36 

-16 

28 

16 

20 

12 

17 
9 

26 

28 

35 

17 

18 

14 

17 

10 

12 
7 

13 

18 

12 
6 

23 

15 
8 

27 

51 

•4 

3 
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Number 

Arithmetic 

10th 

25th 

50th 

75th 

90th 

org 

discharges 

mean  LOS 

percentile 

percentile 

percentile 

percentile 

percentile 

220 - 

5 

6.2000 

.2 

2 

6 

7 

10 

221  - 

4800 

9.4481 

2 

4 

7 

11 

19 

?22  

4034 
18870 

4.6931 
3.3388 

1 

1 

2 
2 

4 
2 

6 

4 

9 

223 ... 

6 

224  . ..... 

8486 

2.6704 

1 

1 

2 

-3 

5 

225 

7671 

52045 

1 

2 

3 

6 

12 

226  ~ 

5654 

7.8857 

2 

3 

5 

9 

17 

227 

5722 

3.2242 

1 

1 

2 

4 

6 

228 „ ~ 

3548 

3.6863 

1 

1 

2 

4 

8 

229  - 

'1812 

2.5204 

1 

1 

2 

3 

5 

230 

2869 

5.8323 

1 

2 

3 

7 

12 

231 

10695 

5.6342 

1 

2 

3 

7 

13 

232  

785 

5.9121 

1 

1 

3 

6 

16 

233  - 

4945 

10.7391 

2 

4 

8 

13 

22 

234 

2461 

4.8058 

1 

2 

3 

6 

10 

^35 

6207 
38925 

9.0292 
7.8457 

2 
2 

3 
3 

6 
6 

10 
9 

18 

236  

15 

237 

1622 
6844 

5.3138 
12.7509 

1 
3 

2 

6 

4 
9 

6 
15 

10 

236 

26 

239  ._ 

61512 

11346 

3300 

9.2090 
8.9992 
5.1988 

3 
2 
1 

4 
4 
2 

7 
7 
4 

11 

11 

6 

18 

240 

17 

241  

10 

242 

2305 

9.4898 

3 

4 

7 

11 

18 

243 ....- 

89931 

6.5203 

2 

3 

5 

8 

12 

244  — 

11437 

6.8429 

2 

3 

5 

8 

13 

245  

4627 

4.9777 

1 

2 

3 

6 

9 

246  — 

1450 

4.8428 

2 

2 

4 

6 

9 

247 

10123 

4.6937 

1 

2 

3 

6 

9 

248  ....: - 

6602 

6.0048 

2 

3 

4 

7 

--       11 

249  - 

9534 

5.2327 

1 

2 

3 

6 

11 

250 

3352 

6.1516 

1 

2 

4 

7 

12 

251   _ 

2556 
2 

3.4879 
6.0000 

1 
2 

1 
2 

2 

10 

4 
10 

7 

252  _...„ 

10 

^90    ••••••••>••>•■■•■•••••«••*•«•■■• 

17574 

7.2871 

2 

3 

5 

8 

14 

254  _ „... 

10464 

4.4119 

1 

2 

3 

5 

8 

256  - 

1 

10.0000 

10 

10 

10 

10 

10 

256  

9618 
26910 

4.8292 
4.2968 

1 
2 

2 
2 

3 
3 

•    6 
5 

9 

257  , 

7 

258  

22133 
4389 

3.1103 
4.4231 

1 
1 

2 
2 

3 
2 

4 
4 

5 

259  „ 

9 

260  -.. 

5654 

2.2264 

1 

2 

3 

4 

261   

2679 

2.5692 

1 

2 

3 

4 

262  

886 

4.0113 

1 

1 

2 

5 

8 

263  

30793 

17.9259 

5 

13 

21 

36 

264 

3928 

9.8154 

3 

7 

12 

20 

265  

4920 

a7287 

1 

,    6 

10 

18 

266  

3361 

4.0896 

1 

3 

5 

8 

267  „ 

233 

4.1416 

1 

2 

5 

9 

268  

1280 

42203 

1 

2 

5 

9 

269  

11534 

11.1540 

2 

8 

14 

23 

270  

4485 

3.6990 

1 

2 

4 

8 

271   

20964 

10.3957 

3 

5 

8 

12 

19 

272  

6833 

a5440 

3 

4 

6 

10 

16 

273  -. 

1772 

6.1146 

2 

3 

5 

7 

12 

274  ^ 

2604 

92212 

2 

3 

6 

11 

18 

275 

259 

4.1158 

1 

1 

2 

5 

9 

276  

869 

57250 

t 

2 

4 

7 

10 

277  : r 

75672 

7.8474 

3 

4 

6 

9 

14 

278  

26559 
11 

5.7748 
42727 

2 

1 

3 
3 

5 
4 

7 
5 

10 

279  : : 

7 

280  ;... 

13522 

6.0379 

1 

3 

4 

7 

11 

281  „ 

6473 

4.0403 

1 

2 

3 

5 

8 

282  

1 
5461 
1984 
5012 
t919 

1.0000 
6.5825 
4.4622 
17.6905 
9.7410 

1 
2 
1 
4 
4 

1 
3 
2 
8 
5 

1 
5 
3 
13 
7 

1 
8 

5 

21 
11 

1 

283   : 

13 

284                       ... 

8 

285 

35 

286  „„. 

18 

287  .^ _ 

6559 

16.7590 

4 

7 

11 

19 

33 

288 

681 

82966 

3 

4 

5 

8 

15 

289  

4615 

5.0550 

1 

2 

3 

5 

11 
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drg 


JMI 


290 
291 
292 
293 
294 
295 
296 
297 
298 
299 
300 
301 
302 
303 
304 
305 
306 

307  , 

308  , 

309  . 

310  , 

311  . 

312  . 

313  . 
314. 

315  . 

316  . 

317  . 

318  . 

319  . 

320  . 

321  . 

322  . 

323  . 

324  . 

325  . 

326  . 

327  . 

328  . 

329  ., 

331  ., 

332  ., 

333  .. 

334  .. 

335  .. 

336  .. 

337  .. 

338  .. 

339  .. 

340  .. 

341  .. 

342  .. 

344  .. 

345  .. 

346  .. 

347  .. 

348  .. 

349  .. 

350  .. 

352  .. 

353  ... 

354  ... 

355  ... 

356  ... 

357  ... 

358  ... 

359  ... 

360  ... 

361  ... 

362  ... 


Nurrber 
discharges 


Arithmelic 
mean  LOS 


9268 

3.1631 

113 

1.9735 

5234 

15.1471 

397 

6.7809 

81554 

6.7451 

3315 

5.4163 

229396 

7.5914 

40518 

4.8318 

86 

42791 

919 

6.3972 

12823 

8.5192 

1909 

4.9602 

7421 

14.9716 

18390 

11.8336 

13592 

11.9551 

2743 

5.6132 

11934 

7.5380 

3326 

3.7081 

10015 

8.2702 

3820 

3.4382 

33148 

5.1730 

14216 

2.5036 

2566 

5.4228 

1173 

2.6326 

1 

8.0000 

29860 

10.9882 

58365 

8.4963 

709 

4.3202 

6274 

8.2596 

551 

3.2886 

169655 

7.6216 

26478 

5.3676 

75 

4.6667 

19448 

4.0346 

11001 

2.3168 

8671 

5.3905 

2855 

3.4396 

3 

3.0000 

1036 

5.0097 

199 

2.6834 

34069 

7.1510 

4817 

4.1391 

323 

72136 

28803 

7.6281 

12802 

6.0783 

82570 

4.9586 

59010 

3.3024 

8907 

5.8485 

3141 

4.7450 

3 

2.3333 

9306 

4.0466 

304 

4.0592 

6646 

3.8432 

1830 

4.8781 

6711 

.  7.8051 

559 

3.7084 

3711 

5.1576 

1032 

3.3304 

7511 

5.5387 

766 

4.8316 

2458 

10.1644 

10030 

72722 

5593 

4.3152 

35013 

3.7038 

6795 

11.1837 

26727 

5.6056 

26677 

3.8030 

9550 

4.5982 

522 

4.9904 

3 

1.33331 

10th 
percentile 


1 
1 
3 
1 
2 
2 
2 
2 
1 
1 
2 
1 

■   7 
5 
3 
2 
2 
1 
2 
1 
1 
1 
1 
1 
8 
1 
2 
1 
2 
1 
3 
2 
2 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 

4 

4 

2 

2 


25th 
percentile 


2 

1 
4 
3 
3 
2 
4 
3 
2 
2 
1 
1 


2 

1 

6 

2 

3 

2 

3 

2 

2 

2 

4 

2 

9 

7 

5 

3 

3 

2 

3 

2 

2 

1 

2 

1 

8 

3 

3 

2 

3 

1 

4 

3 

3 

2 

1 

2 

2 

1 

2 

1 

3 

2 

3 

5 

5 

3 

2 

2 

2 

1 

2 

1 

1 

2 

3 

1 

2 

1 

3 

2 

5 

4 

3 

2 

6 

4 

3 

3 

2 

1 


50th 
percentile 


2 

1 

11 
5 
5 
4 
5 
4 
2 
4 
6 
4 

12 
9 
9 
5 
5 
3 
6 
3 
3 
2 
4 
2 
8 
7 

€ 
3 
6 
2 
6 
4 
4 
3 

2 

4 

3 

4 

4 

2 

5 

3 

5 

7 

6 

4 

3 

4 

3 

2 

3 

2 

3 

3 

5 

3 

4 

2 

5 

3 

8 

6 

4 

3 

9 

4 

4 

3 

3 

1 


75th 
percentile 


3 
3 
19 
8 
8 
6 
9 
■  6 
4 
8 
10 
6 
18 
14 
14 
7 
10 
4 
10 
4 
6 
3 
7 
3 
8 
14 
11 
4 
10 
4 
9 
6 
5 
5 
3 
6 
4 
4 
6 
3 
9 
5 
10 
8 
7 
6 
4 
7 
5 
4 
4 
5 
5 
6 
9 
5 
6 
4 
7 
6 
11 
8 
5 
4 
13 
6 
4 
5 
5 
2 


90th 
percenttle 


5 
4 
31 
14 
12 
10 
15 
9 
10 
13 
16 
10 
26 
21 
24 
10 
15 
6 
17 
7 
11 
5 
11 
5 
8 
24 
17 
8 
17 
7 
14 
9 
10 
8 
4 
10 
7 
4 
10 
5 
14 
8 
16 
11 
9 
9 
5 
13 
10 
4 
7 
10 
7 

10 

16 

8 

10 

6 

10 

9 

19 

12 

6 

6 

21 

9 

5 

8 

11 

2 
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ORG 

Number 
discharges 

Arittimetic 
mean  LOS 

10th 
percentile 

25th 
percentile 

50th 
percentile 

75th 
percentile 

90th 
percentile 

363  

5168 

2105 

2672 

4705 

633 

1778 

2362 

926 

926 

626 

3288 

138 

4 

182 

34 

142 

356 

74 

234 

49 

1239 

133 

2 

1 

12 

11 

,1 

2475 

1 

1875 

67817 

16 

13912 

16364 

1472 

8198 

6474 

1910 

32109 

4368 

3699 

824 

3652 

6951 

116918 

88 

86 

8708 

1126 

35127 

166879 

35 

15991 

16927 

3110 

13460 

96 

8140 

2386 

17702 

5406 

1967 

1062 

33360 

57419 

192 

486 

7105 

19457 

13392 

4.0035 
3.7648 
9.5236 
9.1237 
3.8547 
7.4156 
4.0157 
6.1760 
3.9525 
3.5591 
2.2202 
3.1667 

51.5000 
3.4835 
5.6765 
3.0282 
2.8792 
2.0676 
2.6068 
1 .4898 
4.1114 
2.7218 
2.5000 

96.0000 
7.6667 
4.8182 
4.0000 

13.3208 
3.0000 
9.1568 
6.1000 
2.1250 
6.9811 
7.4887 
4.7772 

11.8862 

13.7359 
4.8005 

10.7763 
5.2097 

13.0338 
5.3228 
8.5783 
7.8958 
3.4340 
3.7159 
3.2791 
9.9641 
5.5320 

18.8135 
9.5806 
7.4571 
7.7532 
6.7616 
5.0559 
5.2491 
4.4479 

10.1158 

23.6282 
5.9108 
6.6595 
6.5379 

10.1224 

11.1442 

11.5978 
7.5938 
7.3519 
4.1161 
6.8855 
5.6022 

1 
1 
2 
2 
1 
2 
1 
3 
3 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
1 

-  1 
1 

96 
1 
1 
4 
5 
3 
1 
1 
1 
2 
3 

r 

2 
3 
1 
2 
1 
3 
1 
1 
2 
1 
1 
1 
2 
1 
5 
2 
2 
3 
2 
2 
2 
2 
3 
3 
1 
2 
1 
1 
2 
2 
2 
1 
1 
2 
1 

2 

1 
3 
3 
1 
4 
1 
3 
3 
2 
1 
2 
2 
2 
1 
,      2 
1 
1 
1 
1 
2 
1 
1 
96 
2 
1 
4 
6 
3 
2 
3 
1 
3 
4 
2 
4 
5 
2 
4 
2 
6 
2 
2 
4 
2 
1 
1 
4 
2 
6 
5 
3 
4 
3 
3 
3 
2 
4 

a 

2 
3 
2 

3 

4 
5 
3 
2 

1 
3 
3 

3 
2 
6 
6 
2 
6 
3 
4 
3 
3 
2 
2 
3 
2 
3 
3 
2 
-      -              1 
1 
1 
3 
2 
4 
96 
7 
3 
4 
10 
3 
5 
4 
1 

6 
4 
8 

10 
3 
8 
4 
9 
4 
5 
5 
3 
3 
2 
7 
4 

14 
8 
5 
6 
5 
4 
4 
3 
7 

15 
4 
5 
4 
6 

r 

9 
5 
4 
3 
-       5 
4 

4 

5 
12 
11 

4 

9 

5 

6 

4 

4 

2 

3 
11 

4 
10 

4 

3 

3 

3 

1 

5 

3 

4 
96 
10 

4 

4 
16 

3 
10 

7 

3 

9 

9 

6 
15 
17 

6 
14 

7 

ie 

7 

10 

8 

4 

4 

4 

12 

7 

23 

12 

7 

9 

8 

6 

6 

5 

12 

27 

7 

8 

8 

12 

12 

15 

9' 

9 

5 

-    8 

6 

7 

364 

365  ..- 

366 

OCT 

8 
20 
19 

7 

368  

369  

370  

371      

15 
8 

10 
5 

372 

6 

373    

3 

374 

375  

5 
190 

376          

7 

377 ..... 

378        ,_„ 

13 
5 

379 

6 

380  

4 

381 

382  

383      

5 
2 
8 

384  

385 

387  

389  , 

390  .-. 

5 

4 

96 

15 

8 

391  ;....... 

392  _.... 

393 

394  

4 
26 

3 
20 

395 ..: „..„.... 

396 

397 

398  „...._ 

399  :.... 

12 

4 

14 

14 

9 

400  ....„ 

401   

402  

26 
29 

10 

403 

404 

406 

22 
10 
26 

407  

408  „ ..... 

409  » ....... 

410 

10 

20 

•    17 

6 

41 1   

6 

412  

6 

413 

21 

414  

11 

415  

37 

416 

417         

18 
-«•             17 

418 

419 

14 
12 

420  

9 

421   

10 

422  „ 

423     

8 

21 

424  

47 

425     

12 

426  

427  

13 

14 

428  ... 

21 

429  

21 

430  

23 

431 

432  ; 

15 
16 

433 

9 

434 

13 

435  ...... 
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436 
437 
439 
440 
441 
442 
443 
444 
445 
447 
448 
449 
450 
451 

452  . 

453  , 

454  . 

455  . 

456  . 

457  , 

458  . 

459  . 

460  . 

461  . 

462  . 

463  . 

464  . 

465  . 

466  . 

467  . 

468  . 

471  . 

472  . 

473  . 

475  . 

476  . 

477  . 

478  . 

479  .. 

480  .. 

481  .. 

482  .. 

483  .. 

484  .. 

485  .. 

486  .. 

487  .. 

488  .. 

489  .. 

490  .. 

491  .. 

492  .. 

493  .. 

494  .. 


ORG 


Number 
discharges 


2478 
12667 
885 
4513 
674 
13113 
4430 
3326 
1588 
3389 
1 
29032 
6523 
7 
19259 
4247 
4613 
1135 
191 
129 
1640 
■584 
2319 
4408 
10437 
9266 
2296 
314 
2919 
3026 
65013 
8389 
154 
8459 
81206 
88:3 
35B02 
112660 
16364 
290 
127 
7297 
36182 
329 
2893 
2178 
3498 
906 
9555 
3125 
8305 
1565 
50329 
31920 


Arithmetic 
mean  LOS 


17.0282 
13.5997 
9.6475 
11.5203 
3.8353 
9.7342 
3.3151 
6.5541 
4.1159 
3.1467 
2.0000 
5.3059 
2.7887 
2.0000 
5.8733 
3.4490 
6.5808 
3.5480 
10.2147 
5.6434 
19.9061 
12.4640 
8.3182 
5.4226 
16.6802 
6.2893 
4.1376 
3.1656 
5.6262 
5.1021 
17.7402 
11.3348 
30.3961 
16.2898 
13.7356 
15.7757 
9.8340 
9.6443 
5.1058 
36.0586 
38.8346 
17.8390 
53.5939 
20.1429 
14.6619 
16.7929 
10.2704 
21.5088 
12.5051 
8.1600 
5.3404 
16.8863 
6.2752 
2.3314 


10th 
percentile 


10657022 


5 
5 
1 
2 

1 
1 
1 
2 
1 
1 
2 
.  1 
1 
1 
1 
1 
1 
1 
1 
1 
5 
3 
2 
1 
5 
2 
1 
1 
1 
1 
4 
5 
2 
2 
2 
5 
1 
2 
1 
12 
21 
6 
17 
2 
6 
1 
2 
6 
3 
2 
2 
3 
1 
1- 


25th 
percentie 


10 
8 
3 
4 
1 
3 
1 
3 
2 
1 
2 
2 
1 
1 
2 
1 
2 
1 
2 
1 
9 
5 
3 
1 
8 
3 
2 
1 
1 
1 
8 
7 
8 

.4 
6 
9 
3 
4 
2 

>5 

26 
8 

27 
7 
7 
6 
4 
9 
5 
3 

3 

5 

2 

■1 


50th 
percentile 


16 
12 
6 
7 
2 
6 
2 
5 
3 
2 
2 
4 
2 
1 
4 
2 
4 
2 
5 
3 

15 
9 
6 
2 

14 
5 
3 
2 
2 
2 

13 
9 

21 
9 

11 

13 
7 

\ 

26 
35 
13 
42 
14 
11 
12 

8 
15^ 

8 

5 

4 

8 

5 

1 


75th 
percentile 


24 
18 
12 
14 
4 

12 
4 
8 
5 
4 
2 
6 
3 
2 
7 
4 
7 
4 

12 
8 

25 

15 

10 
4 

22 
7 
5 
3 
4 
5 

22 

13 

38 

25 

18 

19 

12 

12 
7 

45 

44 

20 

65 

26 

17 

22 

13 

26 

15 

9 

6 

27 

8 

3 


90th 
percentile 


Table  7b.--Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  FY93  Medpar 

Update  06/94  Grouper  V12.0 


28 
25 
22 

25 

7 

21 

7 

12 

8 

6 

2 

11 

5 

3 

12 

7- 

14 

7 

25 
15 

39 

28 
16 
14 

31 

12 
8 
7 
9 
9 

35 

18 

63 

39 

27 

27 

20 

20 

10 

69 

60 

34 

99 

42 

27 

35 

21 

40 

25 

16 
9 

37 

13 
5 


ORG     - 

Number 
discharges 

Arithmetic 
mean  LOS 

10th 
percentile 

25th 
perceritiJe 

50th 
percentile 

75th 
percentile 

90th 
percentile 

001 .: 

30789 

6029 

2 

5470 

64742 

526 

13.5837 
13.9756 
41.5000 
11.0845 
5.8330 
3.1920 

3 
4 
17 
2 
2 
1 

6 
6 

17 

4 
3 

\ 

10 

10 

66 

-        7 

4 

2 

17 
17 
66 

14 

7 

-    4 

002 ' 

28 

003 ......:..-. 

27 

004 

66 

005 

006  „ 

23 

11 

7 

JMi 
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Table  7b. 


« 

DRG 

Number 

Arithmetic 

10th 

25th 

50th 

75th 

90th 

discharges 

mean  LOS 

percentile 

percentile 

percentile 

percentile 

percentile 

007  

7929 

17.9653 

3 

5 

10 

19 

36 

008 

2330 

—    4.6991 

1 

1 

3 

6 

11 

009 „.... 

1636 

9.2219 

2 

4 

6 

11 

17 

010 

20813 

9.7252 

2 

4 

7 

12 

20 

Oil  

3262 

5.5880 

1 

2 

4 

7 

11 

012 » 

21908 
6261 

9.3495 
7.5787 

2 
3 

4 
4 

6 
6 

11 
9 

17 

013..- _ — 

13 

014  

356425 

8.9404 

2 

4 

7 

11 

17 

015 ~. 

132399 

5.0854 

2 

2- 

4 

6 

9 

016  

11159 

8.2904 

2 

4 

6 

10 

15 

017 „_ 

3657 
18848 

4.7060 
7.3077 

1 
2 

2 
3 

4 
6 

6 
9 

9 

018 

14 

019 

7200 

4.8607 

1 

2 

4 

6 

9 

020 

7645 

11.7438 

3 

5 

9 

15 

23 

021 - : 

1049 

8.6883 

2 

"4 

7 

11 

17 

022  

3836 
4751 

5.5792 
5.7925 

2 

1 

3 
2 

4 
4 

7 
7 

10 

023  

11 

024  

55823 

6.8735 

2 

3 

5 

8 

13 

025  

21460 

4.2266 

1 

2 

3 

'  5 

8 

026 

42 

4.3095 

1 

2 

2 

4 

9 

027  „ 

3097 

7.8589 

1 

1 

4 

9 

17 

028 

9249 

8.5089 

2 

-3 

6 

1Q 

18 

029  

3423 

4.6594 

1 

2 

3 

6 

9 

031  

3730 

5.9056 

1 

2 

4 

7 

12 

032  

2173 

3.5274 

1 

1 

2 

4 

7 

034  

15102 

7.7488 

2 

3 

5 

9 

15 

035  _ 

3477 

4.9721 

1 

2 

4 

6 

9 

036  

16219 

1.8739 

1 

1 

1 

2 

3 

037  

2345 

4.1062 

1 

1 

3 

5 

9 

038  

479 

2.7307 

1 

1 

.   2 

3 

5 

039  

5281 

2.0364 

1 

1 

1 

2 

4 

040  „.. 

3432 

3.6005 

1 

1 

2 

4 

8 

042  ~ 

12274 

2.2783 

1 

1 

1 

2 

5 

043 

146 

4.2466 

1 

2 

3 

5 

7 

044 

1707 

6.0521 

2 

3 

5 

8 

11 

045 

2453 

4.3343 

1 

2 

4 

6 

8 

046 

2990 

6.3164 

1 

3 

5 

7 

12 

047 

1512 

3.9061 

1 

2 

3 

5 

8 

049  

2298 

6.9956 

2 

3 

5 

8 

13 

050 

4065 

2.3454 

1 

1 

2 

3 

4 

061  

412 

3.1044 

1 

1 

2 

3 

7 

052  

102 

3.3431 

1 

1 

2 

4 

7 

053  

4619 

3.5817 

1 

1 

2 

4 

8 

054  

1 

1.0000 

1 

1 

1 

1 

1 

055  .-. 

2573 

3.0377 

1 

1 

1 

3 

-  7 

056 

854 

3.1674 

1 

1 

2 

4 

7 

057 

624 

5.3333 

1 

2 

3 

6 

11 

4»9 

128 

2.3750 

1 

1 

1 

2 

4 

060  

2 

2.5000 

2 

2 

3 

3 

3 

061  

298 

5.2148 

1 

1 

2 

7 

12 

063..- 

4536 

5.3450 

1 

2 

-3 

6 

10 

1)64  „.. 

3756 

8.3568 

1 

2 

5 

10 

18 

.065  

34410 

3.8767 

1 

2 

3 

5 

7 

066  

7619 
463 

4.0374 
4.7451 

1 
2 

2 
3 

3 
4 

5 
6 

.7 

067  „ 

9 

068 

12598 
3725 

5.4822 
4.2545 

2 
2 

3 
2 

4 
4 

7 
5 

to 

069 _.... 

7 

D70  

36 

4.3056 

1 

2 

4 

5 

7 

071  ...-. 

138 

4.2174 

2 

2 

3 

5 

8 

072  

623 

4,3900 

1 

2 

3 

5 

,  9 

073  

6364 

5.6578 

1 

2 

4 

7 

11- 

075  

36955 

12.6172 

5 

7 

9 

15 

24 

076  

38636 

14.2058 

3 

6 

11 

17 

2.7 

077 

-  2861 

6.0304 

1 

2 

4 

8 

-   13 

078  

27188 

9.3107 

4 

6 

8 

11 

15 

079  

176400 

10.8265 

3 

5 

8 

13 

20 

080 

8662 

7  4938 

3 

4 

6 

9 

13 

081  

10 

7.1000 

1 

4 

6 

10 

13 

082. 

68966 

8.9400 

2 

4 

7 

11 

18 

083  

7393 

7.4088 

2 

3 

6 

9 

14 

-MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM  SELECTED  PERCENTILE  LENGTHS  OF  STAY  FY93  MEDPAR 

.  UPDATE  06/94  Grouper  V  12.0— Continued 


Number 
discharges 


JMI 


1649 
17273 
1531 
51836 
335129 
413681 
41082 
39 
10461 
1390 
9988 
1116 
79105 
28358 
29 
27622 
11016 
18830 
3168 
374 
20761 
18135 
86394 
57166 
6381 
56196 
.5542 
166651 
41621 
8843 
9528 
74533 
3788 
7713 
2438 
40179 
160886 
95449 
53564 
135111 
69007 
4416 
684369 
22330 
5431 
81875 
24974 
17170 
3818 
30893 
6243 
1221 
198568 
68516 
320756 
76663 
35435 
134666 
59340 
6947 
8207 
1483 
146601 
14784 
22866 
4350 
4940 
1779 
36964 
3772 


Arithmetic 
mean  LOS 


4.3475 
8.2564 
4.9458 
7.5535 
7.0079 
8.1066 
5.7548 
4.4359 
8.1576 
-5.9029 
8.6522 
4.9615 
6.3437 
4.8701 
4.1034 
4.2452 
2.8297 
6.3780 
4.0726 
3a8235 
18.1163 
13.3385 
13.8896 
10.6348 
14.6552 
12.2957 
7.5832 
5.3420 
17.4883 
11.1036 
12.8102 
6.5235 
5.0198 
3.5309 
5.7724 
10.8965 
8.7273 
6.031-0 
5.1018 
5.5606 
3.2146 
18.3338 
7.2104 
7.7058 
3.8842 
7.5149 
5.6244 
4.8175 
3.5115 
4.4949 
6.0115 
3.8878 
5.3081 
3.3781 
4.0935 
5.2949 
3.6916 
3.0822 
6.5381 
3.7669 
12.3398 
7.9845 
14.9530 
8.3103 
12.9395 
6.8198 
9.9921 
6.7482 
17.1986 
7.4467 


10th 
percentile 


1 
2 
1 
1 
3 
3 
2 
2 
3 
2 
3 
2 
2 
2 
1 
1 
1 
2 
1 
10 
8 
7 
7 

5 

3 

3 

1 

5 

3 

5 

2 

1 

1 

1 

1 

3 

2 

1 

1 

1 

5 

2 

4 

1 

2 

1 

1 

1 

1 
2 

1 
2 

1 

1 
2 
1 
1 
1 
1 
6 
4 
7 
5 
5 
2 
4 
3 
6 
3 


25th 
percentile 


2 

4 
2 
3 
4 
4 
3 
3 
4 
3 
4 
3 
4 
3 
2 
2 
1 
3 
2 
14 
11 
8 
9 
7 
8 
7 
6 
2 
8 
& 
7 
3 
2 
1 
1 
3 
5 
3 
1 
2 
1 
8 
4 
5 
1 
4 
3 
2 
2 
2 
3 
2 
2 
2 
2 
2 
2 
2 
3 
2 
8 
6 
8 
6 
7 
4 
6 
5 
9 
4 


50th 
percentile 


3 
7 
4 
6 
6 
7 
5 
4 
6 
5 
7 
4 
5 
4 
3 
3 
2 
5 
3 

23 

15 

10 

12 
9 

12 

10 
7 
4 

13 
8 

11 
5 
3 
2 
3 

7 
7 

6 

3 

4 

2 

14 

6 

7 

1 

6 

5 

4 

3 

3 

4 

3 

4 

3 

3 

4 

3 

2 

5 

3 
10 

8 
12 

8 
11 

6 

8 

6 
13 

7 


75th 
percentile 


5 
10 
6 
10 
8 
10 
7 
5 
10 
7 
11 
6 
8 
6 
4 
5 
3 
8 
5 
46 
22 
15 
16 
12 
18 
15 
9 
7 
21 
14 
16 
8 
6 
4 
7 
14 
11 
8 
6 
7 
4 
25 
9 
9 
4 
9 
7 
6 
,4 
5 
7 
5 
6 
A 
5 
6 
4 
4 
8 
5 
14 
9 
17 
9 
15 
9 
11 

a 

21 

9 


90th 
percentile 

8 
16 
10 
14 
12 
14 
10 
8 
15 
11 
17 
9 
11 
8 
7 
8 
5 
12 
8 
83 
31 
23 
22 
17 
27 
23 
11 
11 
35 
22 
23 
13 
10 
8 
14 
24 
15 
10 
12 
11 
7 
38 
14 
12 
10 
13 
9 
9 
7 
8 
11 
7 
10 
6 
7 
>0 
7 
6 
13 
7 
21 
11 
27 
12 
23 
12 
16 
10 
33 
1  ? 
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Number 

Arithmetic 

10th 

25th 

50th 

75th                    90th 

ORG 

discharges 

tneanLOS 

percentile 

percentile 

percentile 

percentile 

percentile 

156   

4 
12614 

11.5000 
6.3773 

2 
2 

2 
3 

9 

4 

13 
8 

22 

157 - - 

13 

158 

7154 
17551 

3.0415 
5.8036 

1 
2 

1 
3 

2 

4 

4 
7 

6 

159 - 

11 

160 

11024 

3.1692 

1 

2 

3 

4 

6 

161  

18354 

4.8137 

1 

2 

3 

6 

10 

162  ...™ 

11776 

2.2n6 

1 

1 

2 

3 

4 

163 . . 

16 

4.7500 

2 

2 

3 

6 

8 

164 

5026 

10.3341 

5 

6 

9 

12 

17 

165 

1523 

6.3020 

.3 

4 

6 

8 

10 

166 . 

3221 

6.4865 

2 

3 

5 

8 

12 

167 

2244 

3.6925 

2 

2 

3 

5 

6 

168 —    

1916 

5.6169 

1 

2 

3 

7 

12 

1 69 

1223 
13083 

2.6917 
14.8143 

1 
3 

1 
6 

2 

11 

3 

18 

6 

170  

30 

171  _ 

1226 

5.8728 

1 

3 

5 

8 

11 

172 

31169 

9.4910 

2 

4 

7 

12 

19 

173 - 

2494 

4.6684 

1 

2 

3 

6 

9 

174 „.. 

227972 

6.3604 

2 

3 

5 

8 

12 

175 

25636 

3.9298 

2 

2 

3 

5 

7 

176 . 

14948 

7.0566 

2 

3 

5 

8 

13 

177 

13026 

5.6763 

2 

3 

5 

7 

10 

178 

4996 

3.9586 

2 

2 

3 

5 

7 

179 

9786 

8.3933 

3 

4 

6 

10 

16 

180 

78727 

6.9989 

2 

3 

5 

8 

13 

181  

20704 

4.2217 

1 

2 

4 

5 

7 

182 

233789 
72286 

5.7645 
3.8396 

"  2 

1 

3 
2 

4 
3 

7 
5 

11 

183 — 

7 

184  

68 
3706 

3.9853 
5.9331 

1 

2 
2 

3 

4 

4 

7 

5 

185 - 

12 

186 - 

5 

4.0000 

1 

1 

3 

6 

8 

187  

962 

53804 

7894 

3.9314 
6.9627 
3.7683 

1 
2 

1 

1 
3 
1 

3 

5 
3 

5 
8 
5 

8 

1 88 ....~. 

14 

189 ». 

8 

190  .... ....... 

58 

4.4828 

1 

2 

3 

5 

6 

191  

10463 
827 

18JJ336 
8.8295 

6 
2 

9 
5 

14 
8 

22 

11 

36 

192 .... 

16 

193 

10463 

15.8892 

6 

9 

13 

19 

28 

194  

921 

9.1205 

3 

5 

8 

11 

16 

195  -. 

12514 

11.7907 

5 

7 

10 

14 

20 

196  

1041 
34315 
10471 
2719 
1717 
1707 

7.5370 

9.9735 

5.3032 

13.3553 

13.2627 

17.0949 

4 
4 
2 
4 
2 
4 

5 
6 
3 
6 
5 
^     7 

7 

5 

10 
10 

12 

9 
12 

7 
17 
17 
22 

12 

197  

17 

198 .; 

9 

199  

26 

200  

28 

201  - 

35 

202 

21167 

8.7487 

2 

4 

7 

11 

17 

203   

29609 

44863 

21708 

1903 

8.8798 
7.5342 
8.5126 
4.7078 

2 

2 
2 

1 

4 
4 
4 
2 

7 
6 
6 
4 

11 
9 

10 
6 

18 

204  

14 

205  

17 

206 

10 

207  

36948 

11535 

306116 

6.5512 
3.6717 
8.7749 

2 

1 
5 

3 
2 
6 

5 
3 
8 

8 

5 

10 

12 

208 

7 

209 

13 

210  :. 

130491 

10.9485 

5 

6 

9 

12 

18 

211  

25285 

11 

7.9929 
4.0909 

4 

1 

5 
3 

7 

4 

9 

5 

12 

212  ....„ 

6 

213  

6425 

11.7387 

3 

5 

8 

14 

23 

214 ., 

49507 

39923 

6665 

8.3587 

4.7950 

13.3539 

3 
2 
3 

4 
3 
6 

6 

4 
10 

10 

6 

17 

15 

215  

8 

216 

27 

217  

18210 

19.1730 

4 

7 

13 

23 

41 

218  _.... 

21794 

7.7061 

2 

4 

6 

9 

14 

219  

19004 
5 

4.4786 
6.2000 

2 
2 

2 
2 

4 
6 

5 

7 

8 

220 

10 

221  „ 

4800 

9.4481 

2 

4 

7 

11 

19 

222  .. 

4034 

4.6931 

1 

2 

4 

6 

9 

223  »» 

18870 

3.3388 

1 

2 

2 

4 

6 

224  _ 

8486 

2.6704 

1 

1 

2 

3 

5 

225  

7671 

5.2045 

1 

2 

3 

6 

12 
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226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 

246 

247 

248 

249 

250 

251 

252 

253 

254 

255 

256 

257 

258 

259 

260 

261 

262 

263 

264 

265 

266 

267 

268 

269 

270 

271 

272 

273 

274 

275 

276 

277 

278 

279 

280 

281 

282 

283 

284 

285 

286 

287 

288 

289 

290 

291 

292 

293 

294 

295 


Numt)er 
discharges 


Arithmetic 
mean  LOS 


5654 

7.8857 

5722 

3.2242 

3548 

3.6863 

1812 

2.5204 

2869 

5.8323 

10695 

5.6342 

785 

5.9121 

4945 

10.7391 

2461 

4.8058 

6207 

9.0292 

38922 

7.8441 

1622 

5.3138 

6842 

12.7514 

61512 

9.2090 

11345 

8.9998 

3300 

5.1988 

2305 

9.4898 

89931 

6.5203 

11437 

6.8429 

4627 

4.9777 

1449 

4.8440 

10123 

4.6937 

6602 

6.0048 

9534 

52327 

3352 

6.1516 

2556 

3.4879 

2 

6.0000 

17574 

7.2871 

10464 

4.4119 

1 

10.0000 

9618 

4.8292 

26910 

4.2968 

22133 

3.1103 

4389 

4.4231 

5654 

22264 

2679 

2.5692 

886 

4.0113 

30793 

17.9259 

3928 

9.8154 

4920 

8.7287 

3361 

4.0896 

233 

4.1416 

1280 

4.2203 

11534 

11.1540 

4485 

3.6990 

20961 

10.3949 

6833 

8.5440 

1772 

6.1146 

2604 

9.2212 

259 

4.1158 

869 

5.7250 

75655 

7.8471 

26553 

5.7747 

11 

4.2727 

13522 

6.0379 

6472 

4.0383 

1 

1.0000 

5470 

6.5856 

1989 

4.4610 

5012 

17.6905 

1919 

9.7410 

6559 

16.7590 

681 

8.2966 

4615 

5.0550 

9268 

3.1631 

113 

t.9735 

5234 

15.1471 

397 

6.7809 

81545 

6.7447 

3315 

5.4163 

10th 
percentile 


2 

1 
1 
1 
1 
1 
1 
2 
1 
2 
2 
1 
3 
3 
2 
1 
3 
2 
2 
1 
2 
1 
2 
1 
1 
1 
2 
2 
1 
10 
1 
2 
1 
1 
1 
1 
1 
5 
3 
1 
1 
1 
1 
2 
1 
3 
3 
2 
2 
1 
1 
3 
2 
1 
1 
1 
1 
2 
1 
4 
4 
4 
3 
1 
1 
1 
3 
1 
2 
2 


25th 
percentile 


3 
1 
1 
1 
2 
2 
1 
4 
2 
3 
3 
2 
6 
4 
4 
2 
4 
3 
3 
2 
2 
2 
3 
2 
2 
1 
2 
3 
2 
10 
2 
2 
2 
2 
1 
1 
1 
7 
4 
3 
1 
1 
1 
4 
1 
5 
4 
3 
3 
1 
2 
4 
3 
3 
3 
2 
1 
3 
2 
8 
5 
7 
4 
2 
2 
1 
6 
2 
3 
2 


50th 
percentile 


5 
2 
2 
2 
3 
3 
3 
8 
3 
6 
6 
4 
9 
7 
7 
4 
7 
5 
5 
3 
4 
3 
4 
3 
4 
2 
10 
5 
3 
10 
3 
3 
3 
2 
2 
2 
2 
13 
7 
6 
3 
2 
2 
8 
2 
8 
6 
5 
6 
2 
4 
6 
5 
4 
4 
3 
1 
5 
3 
13 
7 
11 
5 
3 
2 
1 
11 
5 
5 
4 


75th 
percentile 


9 

4 

4 

3 

7 

7 

.  6 

13 

6 

10 

9 

6 

15 

11 

11 

6 

11 

8 

8 

6 

6 

6 

7 

6 

7 

4 

10 

8 

5 

10 

6 

5 

4 

4 

3 

3 

5 

21 

12 

10 

5 

5 

5 

14 

4 

12 

10 

7 

11 

5 

7 

9 

7 

5 

7 

5 

1 

8 

5 

21 

11 

19 

8 

5 

3 

3 

19 

8 

8 

6 


90th 
percentile 


17 

6 

8 

5 

12 

13 

16 

22 

10 

18 

15 

10 

26 

18 

17 

10 

18 

12 

13 

9 

9 

9 

11 

11 

12 

7 

10 

14 

8 

10 

9 

7 

5 

9 

4 

4 

8 

36 

20 

18 

8 

9 

9 

23 

8 

19 

16 

12 

18 

9 

10 

14 

10 

7 

11 

8 

1 

13 

8 

35 

18 

33 

15 

11 

5 

4  ' 

31 

14 

'.  o 

I  J 


JMI 
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JMI 


296  ... 

297  ... 

298  ... 

299  ... 

300  ... 

301  ... 

302  ... 

303  ... 

304  ... 

305  ... 

306  ... 

307  .,. 

308  ... 

309  ... 

310  ... 

311  ... 

312  ... 

313  .. 

314  .. 

315  .. 

316  .. 

317  .. 

318  .. 

319  .. 

320  .. 

321  .. 

322  .. 

323  .. 

324  .. 

325  .. 

326  .. 

327  .. 

328  .. 
329.. 

331  .. 

332  .. 
333.. 

334  .. 

335  . 

336  . 

337  . 

338  . 

339  . 

340  . 

341  . 

342  . 

344  . 

345  . 

346  . 

347  . 

348  . 

349  . 

350  . 
352  . 
353 
354 
355 
356 
357 
358 
359 
360 
361 
362 
363 
364 
365 
366 
367 
368 


Number 
discharges 


Arithmetic 
mean  LOS 


10th 
percentile 


229391 

7.5914 

40516 

4.8318 

86 

4.2791 

919 

6.3972 

12823 

8.5192 

1909 

4.9602 

7421 

14.9716 

18390 

11.8336 

13559 

11.9655 

2776 

5.6380 

11934 

7.5380 

3326 

3.7081 

10014 

8.2706 

3821 

3.4384 

33147 

5.1730 

14217 

2.5038 

2566 

5.4228 

1173 

2.6326 

1 

8.0000 

29860 

10.9882 

58364 

8.4964 

709 

4.3202 

6274 

8.2596 

551 

3.2886 

169648 

7.6216 

26475 

5.3671 

75 

4.6667 

19448 

4.0346 

11001 

2.3168 

8671 

5.3905 

2855 

3.4396 

3 

3.0000 

1036 

5.0097 

199 

2.6834 

33402 

7.1800 

5484 

4.3288 

323 

7.2136 

28803 

7.6281 

12802 

6.0783 

82570 

4.9586 

59010 

3.3024 

8907 

5.8485 

3141 

4.7450 

3 

2.3333 

9306 

4.0466 

304 

4.0592 

6646 

3.8432 

1830 

4.8781 

6711 

7.8051 

559 

3.7084 

3711 

5.1576 

1032 

3.3304 

7511 

5.5387 

766 

4.8316 

2458 

10.1644 

10030 

7.2722 

5593 

4.3152 

35013 

3.7038 

6795 

11.1837 

26727 

5.6056 

26677 

3.8030 

9550 

4.5982 

522 

4.9904 

3 

1.3333 

5168 

4.0035 

2105 

3.7648 

2672 

9.5236 

4705 

9.1237 

633 

3.8547 

1778 

7.4156 

2 
2 

1 

1 

2 

1 

7 

5 

3 

2 

2 

1 

2 

1 

1 

1 

1 

1 

8 

1 

2 

1 

2 

1 

3 

2 

2 

1 

1 

1 

1 

1 
1 
1 

2 

1 

1 

4 

4 

2 

2 

T 

1 

1 

1 

1 

1 

1 

2 

1 

1 

1 

2 

1 

4 

3 

3 

2 

4 

3 

2 

2 

1 

1 

1 

1 

2 

2 

1 

2 


25th 
percentile 


3 

2 

2 

2 

4 

2 

9 

7 

5 

3 

3 

2 

3 

2 

2 

1 

2 

1 

8 

3 

3 

2 

3 

1 

4 

3 

3 

2 

1 

2 

2 

1 

2 

1 

3 

2 

3 

5 

5 

3 

2 

2 

2 

1 

2 

1 

1 

2 

3 

1 

2 

1 

3 

2 

5 

4 

3 

2 

6 

4 

3 

3 

2 

1 

2 

1 

3 

3 

1 

4 


50th 
percentile 


75th 
percentile 


5 

4 
2 
4 
6 
4 
12 
9 
9 
5 
5 
3 
6 
3 
3 
2 
4 
2 
8 
7 
6 
3 
6 
2 
6 
4 
4 
3 
2 
4 
3 
4 
4 
2 
5 
3 
5 
7 
6 
4 
3 
4 
3 
2 
3 
2 
3 
3 
5 
3 
4 
2 
5 
3 
8 
6 
4 
3 
9 
4 
4 
3 
3 
1 
3 
2 
6 
6 
2 
6 


90th 
percentile 


9 

6 

4 
8 

10 
6 

18 

14 

14 
7 

10 
4 

10 
4 
6 
3 
7 
3 
8 

14 

11 
4 

10 
4 
9 
6 
5 
5 
3 
6 
4- 
4 
6 
3 
9 
5 
10 
8 
7 
6 
4 
7 
5 
4 
4 
5 
5 
6 
9 
5 
6 
4 
7 
6 
11 
8 
5 
4 
13 
6 
4 
.  5 
5 
2 
4 
5 
12 
11 
4 
9 


IS 

9 
10 
13 
16 
10 
26 
21 
24 
10 
15 

6 
17 

7 
11 

5 
11 

5 

8 
24 
17 

8 
17 

7 
14 

9 
10 

8 

4 
10 

7 

4 

10 

5 

14 

9 

16 

11 

9 

9 

5 

13 

10 

4 

7 

10 

7 

10 

16 

8 

10 

6 

10 

9 

19 

12 
6 
6 

21 
9 
5 
8 

11 
2. 
7 
8 

20 

19 
7 

15 
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369 
370 
371 
372 
373 
374 
375 
376 
377 
378 
379 
380 
361 
382 
383 
384 
385 
387 
389 

390  . 

391  . 

392  . 

393  . 
.394  . 

.  395  . 

396  . 

397  . 

398  . 

399  . 

400  . 

401  . 

402  . 

403  . 

404  . 

406  . 

407  . 

408  . 

409  . 

410  . 
4n  . 

412  . 

413  . 

414  . 

415  . 

416  . 

417  . 

418  . 

419  . 

420  . 

421  .. 

422  .. 

423  .. 

424  . 

425  .. 

426  .. 

427  .. 

428  „ 

429  .. 

430  .. 

431  „ 

432  .. 

433  .. 

434  .. 

435  .. 

436  .. 

437  .. 

439  .. 

440  .. 

441  .. 

442  .. 


Df»G 


Numt)er 
discharges 


Arithmetic 
mean  LOS 


2362 

4.0157 

926 

6.t760 

926 

3:9525 

626 

3.5591 

3288 

2.2202 

138 

3.1667 

4 

'  51.5000 

182 

3.4835 

34 

5.6765 

142 

3.0282 

356 

.  2.8792 

-   74 

2.0676 

234 

2.6068 

49 

1.4898 

1239 

4.1114 

133 

2.7218 

2 

2.5000 

1 

96.0000 

T2 

7.6667 

11 

4.8182 

1 

4.0000 

2475 

13.3208 

1 

3.0000 

1875 

9.1568 

67817 

6.1000 

16 

2.1250 

13912 

6.9811 

16364 

7.4887 

1472 

4.7772 

8198 

11.8862 

6474 

13.7359 

1910 

4.8005 

32106 

10.7768 

4368 

5.2097 

3699 

13.0338 

824 

5.3228 

3652 

8.5783 

6951 

7.8958 

116918 

3.4340 

88 

3.7159 

86 

.  3.2791 

8708 

9.9641 

1126 

5.5320 

35127 

18.8135 

166877 

9.5806 

35 

7.4571 

15991 

7.7532 

16926 

6.7615 

3110 

5.0559 

13460 

5.2491 

95 

4.4737 

8140 

10.1158 

2386 

23.6282 

17702 

5.9108 

5405 

6.6605 

1967 

6.5379 

1062 

10.1224 

33360 

11.1442 

57419 

11.5978 

192 

7.5938 

486 

7.3519 

7105 

4.1161 

19456 

6.8858 

13390 

5.6025 

2478 

17.0282 

12667 

13.5997 

885 

9.6475 

4513 

11.5203 

674 

3.8353 

13113 

9.7342 

10th 
percentile 


1 
3 
3 
1 
1 
1 
2 
1 
1 
1 
1 
1 

-1 
1 
1 
1 
1 
96 
1 
1 

4 
5 
3 
1 
1 
1 
2 
3 
1 
2 
3 
1 
2 
1 
3 
1 
1 
2 
1 
1 
1 
2 
1 
5 
2 
2 
3 
2 
2 
2 
2 
3 
3 
1 
2 
1 
1 
2 
2 
2 
1 
1 
2 
1 
5 
5 
1 
2 
1 
1 


25th 
percentile 


1 
3 
3 
2 
1 
2 
2 
2 
1 
2 
1 
1 
1 
1 
2 
1 
1 
96 
2 
1 
4 
6 
3 
2 
3 
1 
3 
4 
2 
4 
5 
2 
4 
2 
6 
2 
2 
4 
2 
1 
1 
4 
2 
8 
5 
3 
4 
3 
3 
3 
2 
4 
8 
2 
3 
2 
3 
4 
5 
3 
2 
1 
3 
3 
10 
8 
3 
4 
1 
3 


50th 
percentile 


3 
4 
3 
3 
2 
2 
3 
2 
3 
3 
2 
1 
1 
1 
3 
2 
4 
% 
7 
3 
4 
10 
3 
5 
4 
1 
5 
6 
4 
8 
10 
3 
8 
4 
9 
4 
5 
5 
3 
3 
2 
7 
4 
14 
8 
5 
6 
5 
4 
4 
3 
7 
15 
4 
5 
4 
6 
7 
9 
5 
4 
3 
5 
4 
16 
12 
6 
7 
2 
6 


75th 
percentile 


5 
6 

4 
4 
2 
3 

11 
4 

10 
4 
3 
3 
3 
1 
5 
3 
4 

96 

10 
4 
4 

16 
3 

10 
7 
3 
9 
9 
6 

15 

17 
6 

14 
7 

16 
7 

10 
8 
4 
4 
4 

12 
7 

23 

12 
7 
9 
8 
6 
6 
5 

12 

27 
7 
8 
8 

12 

12 

15 

9 

9 

5 

8 

6 
24 

18 
12 
14 

4 
12 


90th 
percentile 


8 

10 

5 

6 

3 

5 

190 

7 

13 

5 

6 

4 

5 

2 

8 

5 

4 

96 

15 

8 

4 

26 

3 

20 

12 

4 

14 

14 

9 

26 

29 

10 

22 

10 

26 

10 

20 

17 

6 

6 

6 

21 

11 

37 

13 

-.7 

14 

12 

9 

-0 

8 

;'i 

4.' 

1? 

13 
14 
21 
21 
23 
16 
16 

9 
13 
11 
28 
25 
22 
25 

7 
21 
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Number 
discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 
percentile 

50th 
percentile 

75th 
percentile 

90th 
percentile 

443 

4430 
3324 
1587 
3389 
1 
29032 
6523 
7 
19259 
4247 
4613 
1135 
191 
129 
1640 
584 
.       2319 
4408 
10437 
9266 
2296 
314 
2917 
3026 
61267 
8389 
154 
8459 
81206 
8813 
35488 
112660 
16364 
290 
127 
7297 
36182 
329 
2893 
2178 
3498 
903 
9557 
3125 
8305 
1565 
50329 
31920 
105 

3.3151 

6.5548 

4.1141 

3.1467 

2.0000 

5.3059 

2.7887 

2.0000 

5.8733 

3.4490 

6.5808 

3.5480 

10.2147 

5.6434 

19.9061 

12.4640 

8.3182 

5.4226 

16.6802 

6.2893 

4.1376 

3.1656 

5.6284 

5.1021 

17.8425 

11.3348 

30.3961 

16.2898 

13.7356 

15.7781 

9.8159 

9.6443 

5.1058 

36.0586 

38.8346 

17.8390 

53.5939 

20.1429 

14.6619 

16.7929 

10.2704 

21.4895 

12.5103 

8.1590 

5.3404 

16.8863 

6.2752 

2.3314 

28.0190 

1 

2 

1 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

5 

3 

2 

1 

5 

2 

1 

1 

1 

1 

4 

5 

2 

2 

2 

1 
2 
1 

12 

21 
6 

17 
2 
6 
1 
2 
6 
3 
2 
2 
3 
1 
1 

11 

1 
3 
2 
1 
2 
2 
1 
1 
2 
1 
2 
1 
2 
1 
9 
5 
3 
1 
8 
3 
2 
1 
1 
1 
8 
7 
8 
4 
6 
9 
3 
-   4 
2 
15 
26 
8 
27 
7 
7. 
6 
4 
9 
Sr 

3 

3 
5 
2 
1 

15 

2 
5 
3 
2 
2 
4 
2 
1 
4 
2 
4 
2 
5 
3 
15 
9 
6 
2 
14 
5 
3 
2 
2 
2 
14 
9 
21 
9 
11 
13 
7 
7 
4 
26 
35 
13 
42 
14 
11 
12 
8 
15 
8 
.    5 
4 
8 
5 
1 
22 

4 
8 
5 

4 
2 
6 
3 
2 
7 
4 
7 
4 
12 
8 
25 
15 
10 
.    4 
22 
7 
5 
3 
4 
5 
22 
13 
38 
25 
18 
19 
1^ 
■    12 
7 
45 
44 
20 
66 
26 
17 
22 
13 
26 
15^ 
9 
6 
27 
8 
3 
33 

7 

444 - 

12 

445  ~ 

447 

448  

449 

8 

6 

2 

11 

450  

451  ;.. 

5 
3 

452  .-... 

453   

12 

7 

454  

14 

455 

7 

457  . 

458    

25 
15 

460         

28 

16 

461    .-..;.. 

14 

462  

K    31 

463 

12 

464  ...., 

465  . 

8 

7 

466  ..; ~ 

467 ,-. 

468  - 

471 

472            ...;. 

9 

9 

35 

18 

63 

473 :.„..:...... 

475  -., 

476  

39 
27 
27 

477           

20 

478  

20 

479  

480    

10 
69 

481           

60 

482  - 

34 

483  

484  -. 

485  -.... 

486 ...... 

99 
42 
27 
35 

487 

21 

488 

489 

40 
25 

490  ....- 

491  .....~ 

16 

9 

37 

493 .'.:..... 

13 

494 

5 

495  -.. 

47 

10656824 
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Table  8a.— Statewide  Average  Op- 
erating Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)  August  1994 


state 


ALABAMA  

ALASKA  

ARIZONA  

ARKANSAS  

CALIFORNIA  

COLORADO  

CONNECTICUT 

DELAWARE  

DISTRICT  OF  COLUMBIA 


Urtjan       RuraJ 


0.447 
0.515 
0.484 
0.585 
0.451 
0.533 
0.572 
0.603 
0.533 


0.517 
0.801 
0.638 
0.516 
0.559 
0.606 
0.596 
0.527 


Table  8a.— Statewide  Average  Op- 
erating Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)  August  1994— 
Continued 


state 


FLORIDA 
GEORGIA 
HAWAII  ... 

IDAHO 

ILLINOIS  . 
INDIANA  . 

IOWA  

KANSAS  . 


Urt)an 


0.460 
0.555 
0.547 
0.590 
0.530 
0.604 
0.571 
0.618 


Rural 


0.462 
0.553 
0.633 
0.672 
0.608 
0.660 
0.735 
0.691 


Table  8a.— Statewide  Average  Op- 
erating Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)  August  1994— 
Continued 

state 

Urtjan 

Rural 

KENTUCKY  

LOUISIANA 

MAINE 

MARYLAND  

MASSACHUSbllS  

MICHIGAN  

0.539 
0.506 
0.685 
0.764 
0.656 
0.546 
0.586 
0.553 

0.575 
0.560 
0.577 
0.807 
0.643 
0.669 

MINNESOTA  ..... 

MISSISSIPPI 

0.669 
0.554 

Table  8a.— Statewide  Average  Op- 
erating Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)  August  1994— 
Continued 


State 


MISSOURI  .. 
MONTANA  .. 

NEBRASKA  „ 

NEVADA  „_... 

NEW  HAMPSHIRE 

NEW  JERSEY  . 

NEW  MEXICO  ....... 

NEW  YORK 

NORTH  CAROLINA 
NORTH  DAKOTA  .. 

OHIO _ „.. 

OKLAHOMA .«,. 

OREGON  .u 

PENNSYLVANIA  ... 
PUERTO  RICO  ..„.. 
RHODE  ISLAND  .„. 
SOUTH  CAROUNA 
SOUTH  DAKOTA  .. 

TENNESSEE  

TEXAS  

UTAH 

VERMONT  .. 

VIRGINIA  

WASHINGTON  . 
WEST  VIRGINIA 

WISCONSIN  

WYOMING  


Urban 


i 


0.498 

0.646 

0.558 

0.419 

0.607 

0.676 

0.544 

0.625 

0.679 

0.660 

0.608 

0.524 

0.699 

0.464 

0.654 

0.606 

0.528 

0.569 

0.641 

0.507 

0.596 

0.619 

0.637 

0.663 

0.685 

0.651 

0.617 


Rural 


0.562 
0.654 
0.706 
0.522 
0.645 


0.551 
0.731 
0.636 
0.692 
0.668 
0.570 
0.646 
0.692 
0.876 

6i26 
0.648 
0.669 
0.611 
0.664 
0.621 
0.563 
0.759 
0.523 
0.707 
0.759 


TABLE       8B.— STATEWIDE       AVERAGE 

Capital  Cost-To-Charge  Ratios 
(Case  Weighted)  August  1994 


State 

Ratio 

ALABAMA >     

ALASKA..... 

ARIZONA . ; 

0.059 
0.093 
0  061 

ARKANSAS  '. 

CALIFORNIA  . 

0.050 
0  044 

COLORADO  -....„ 

CONNECTICUT 

0.053 
0045 

DELAWARE 

DISTRICT  OF  COLUMBIA  „... 

FLORIDA 

GEORGIA „.... 

0.065 
0.043 
0.068 
0  049 

HAWAII 

0066 

IDAHO  _.....-,.;...„ 

ILUNOIS _..". 

0.073 
0  049 

INDIANA  ..„ : ...._ 

IOWA  „......„ 

KANSAS  

0.063 
0.060 
0063 

KENTUCKY  _ 

LOUISIANA „ 

MAINE 

0.056 
0.075 
0043 

MASSACHUSETTS  .,     

MICHIGAN „,.™. 

MINNESOTA  ...„"...._ 

0.065 
0.060 
0065 

MISSISSIPPI  ._.. _ 

MISSOURI  : 

MONTANA ...„_„ 

NEBRASKA  „„ 

0.057 
0.058 
0.068 
0060 

NEVADA 

NEW  HAMPSHIRE  „.. ..„ 

NEW  JERSEY  _ 

NEW  MEXICO  . 

NEW  YORK  _ ;. 

0.038 
0.062 
0.056 
0.060 
0.059 

JMI 


Table  8b.— Statewide  Average  Table  9.— 1993  Transfer  Adjusted 
Capital  Cost-To-Charge  Ratios  Case  Mix  Index  and  Transfer  Ad- 
(Case  Weighted)  August  1994—  justment  to  Discharges  for 
Continued  Capital   Hospital-Specific   Rate 

Redeterminations— Continued 


State 


north  CAROUNA  „., 

north  DAKOTA  

OHIO „, 

OKLAHOMA  

OREGON 

PENNSYLVANIA  

PUERTO  RICO 

RHODE  ISLAND 

SOUTH  CAROUNA  .„.. 
SOUTH  DAKOTA  ..«_ 

TENNESSEE  

TEXAS 

VERMONT 

VIRGINIA 

WASHINGTON 

WEST  VIRGINIA  

WISCONSIN  

WYOMING 


Ratio 


0.050 
0.070 
0.062 
0.062 
0.054 
0.049 
0.090 
0.027 
0.067 
0.068 
0.060 
0.065 
0.052 
0.050 
0.061 
0.072 
0.057 
0.048 
0.074 


Table  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment to  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations 


Providar 
No. 


010001  

010004  ..... 

010005  

010007  

010006  ..- 

010009  .._. 

010010  

010016  ..... 

01X19 

010021  ..... 
010027  ..... 
010029  .... 

010032  ..... 

010033  .-„ 
010035  ._. 
010040  ..-. 

010044  . 

010045  .... 
010047  

010051  .... 

010052  . 

010063  ; 

oioosa .... 

010061  . 

010062  . 

010066  ..... 
010069  .._.. 

010073  . 

010079  ..-.„ 
010061  ..... 

010063  ....._ 

010064  . 

010067  

010092  ...... 

010094  . 

010096  . 

010097  

010099  ..... 

010100  .._.. 

010102  .. 

010106  .. 

010109  

010110  

010112  

010115  

010117  

010119  ...... 


Beg« 


iami/92 

10rt)1/92 

ioni/32 

10Q1/92 
1(V01/92 
08A}1/92 
1CV01/92 
10rt)l/92 
1001/92 
1001/92 
10(01/92 
1Q«1/92 
01/01/93 
1Q«1/S2 
10)01/92 
01/01/93 
1001/92 
1001/92 
1001/92 
1001/92 
1001/92 

icyoi/92 

lODl/92 
lODl/92 
lODl/92 
01/01/93 
1001/92 
1001/92 
1001/92 
0»01/92 
1001/92 
01/01/93 
1001/92 
1001/92 
09M)1/92 
1001/92 
1001/92 
1001/92 
1O01/92 
1001/92 
11/01/92 
10«l/92 
1001/92 

iODi/ge 

1O01/92 
1001/92 
10(01/92 


End 


0»3a/93 
09/30/93 
09/30S3 
090093 
09/3093 
07/31/93 
0»30/g3 
0*3093 

ogno/93 

0»3Q/93 
0»30/93 
0*3093 
12/31/33 
09/3093 
0*3093 
12/31/93 
0W3O93 
090093 
0*3093 
0*3093 
09/30% 
0*30/93 
09/3093 
0*3093 
0*30/93 
12/31/93 
0*3093 
0*3093 
0*3093 
0*31/93 
0*3093 
1201/93 
0*3r.« 
0*3093 

0913093 
0*3093 
0*3093 
0*30(93 
090093 
1031/33 
0*3093 
0*3093 
0*3093 
0*3093 
09(3093 
0*3093 


Tranilar 

nfljusiftd 
case 
mix 
index 


1.3433 

1.0466 

1.1202 

1.0812 

0.9865 

1.0770 

1.1173 

1  1850 

1.2418 

L2792 

0.8655 

1  4506 

0.9329 

1.8957 

1.1933 

1.4180 

1.0645 

1.1156 

1.0002 

0.9130 

0.9391 

1.0616 

1.0529 

1.0023 

0.9841 

1.4689 

1.1411 

0.9158 

1.1386 

1  8321 

1.0496 

1.3874 

1.6142 

13570 

1.1644 

1  0805 

0.9091 

1.0410 

1.2224 

0.8863 

1.2356 

1  0721 

09970 

1.1398 

0.8687 

0,9041 

1.1049 


Transtar 

mem  to 

dis- 
charge* 


0.9993 

0.9444 

0.9733 

0.9620 

0J718 

0.9671 

0.9597 

0.9771 

0.9832 

0.9748 

0.9506 

0.9970 

0.9496 

0.9967 

0.9826 

0S937 

0.9735 

0.9635 

0.9642 

0.9602 

0.9434 

09563 

0.9472 

0.9678 

0.96S4 

0.9719 

0.9614 

0.9593 

0.9727 

0.9961 

0.9697 

0.9955 

0.9969 

0.9996 

0.9693 

0.9399 

0.9662 

0.9597 

0.9606 

0.9411 

0.9716 

0.9641 

a9451 

0.9660 

0.9507 

0.9982 

6.9774 


Prwrtdar 
No 


010120 

010124 

0101 2S 

010126 

010127 

010129 

010130 

010137 

010143 

010144 

010145 

010146 

010149 

010152 

010155  . 

020001  . 

020005  . 

020006  . 
020012  . 
020025  . 
330001  . 
030002  . 
030004 

030012  . 

030013  . 

030014  . 
030018  . 
030023  . 
030025  . 
030030  . 
030035 
030036  . 
030036  . 
030041  . 
030044  . 

030046  . 

030047  . 
330061  . 
030062  . 

030065  . 
030067  . 
030068 
030069  . 
030060  . 
030085  . 
030066 
030087  .. 

030066  . 
030069  .. 

030092  . 

030093  .. 

030094  . 

030095  .. 
040004  .. 
G40005  .. 
040007  .. 
040010  .. 
M0013  .. 
940014  .. 
040018  .. 

040020  .. 

040021  .. 
0400^4  .. 

040027  .. 

040028  .. 

040029  ... 

040036  ... 

040037  ... 

040041  ... 

040042  .. 

040044  ... 

040045  ... 
040050  ... 

040064  ... 

040066  ... 

040067  ... 
040072  ... 
040075  ... 
040078  .„ 
040061  ... 

040065  .- 
04O10O  .. 

040105  „. 

040106  ... 


Begm 


1001/92 

0*01«2 

lQ«1/92 

1001/92 

09O1Ae 

1001/92 

10«l/92 

1C»1/92 

1001/92 

01/01/93 

1001/92 

1001/92 

0*01(92 

1001/92 

10«l/92 

01(01«} 

1001/92 

01/01/93 

01A01/B3 

01/01/93 

01/D1/93 

01/01/93 

1001/92 

01/01/93 

1001/92 

01/01/93 

01/01/93 

01/01/93 

01/01«3 

0901/92 

01/01/93 

01/01/83 

1001/32 

01/01/93 

1001/92 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

1001/92 

01/01/93 

01/01/93 

lO«)1/92 

0*01/92 

OftOI/92 

1001/92 

01/01/93 

01/01/93 

01/01/93 

01Ol«J 

09O1S2 

01/01/93 

01/01/93 

10/01/92 

0*01/92 

0101/93 

01/01/93 

0901/92 

0101/93 

1001/92 

0101/93 

1001/92 

01/01/93 

1Q01/92 

0101/93 

0l/0i«3 

01/01/93 

0*01/92 

01/01/93 

01/01/93 

01/01«3 

1001/92 

01/01/93 

01/01/93 

10D1/92 

1201/92 

01/01/93 

01/01/93 

1O01« 

0101/93 

01/01/93 

1001/92 

1O0l« 


End 


0*3093 
0801/93 
0*3O«3 
0*3093 
0801/93 
0*3093 
0*30(93 
09OO93 
0*3093 
1201/93 
0*3093 
0*3093 
0*31/93 
0*3093 
09OOS3 
1201/93 
09OOB3 
1201/93 
1201/93 
1201/93 

iaoi/93 

1201/93 
0*30(33 
1201/93 
0*3093 
1201/93 
1201/93 
1201/93 
1201/93 

oaoi/93 

1201/93 
1201/33 
0*30/93 
1201/93 
090093 
1201/B3 
12/31/93 
1201/93 
1201/93 
1201/33 
0*3093 
1201/93 
1201/93 
09OOS3 
0801/93 

oaoi/93 

0*3093 
1201/93 
1201/33 
1201/93 
1201/93 

oaoi/93 

1201/93 
1201/93 
0*30^3 

0801/93 
1201/93 
1201/93 
0801/93 
1201/93 
0*3O93 
1201/93 
0*3093 
1201/93 
0*3093 
1201/93 
1201/93 
1201/93 
0801/33 
1201/93 
1201/93 
1201/93 
0*3093 
1201/93 
1201/93 
0*3033 
11/3093 
1201/93 
1201/83 
090093 
1201/93 
1201/93 
0*3Q«3 
09OO93 


Trantter 

tdfugtee 

CMe 

mix 

noex 


0.988C 

12680 

1.0367 

1.0645 

1.5433 

1.0713 

1.0889 

12871 

1  1680 

13363 

12420 

1.1099 

1.4229 

13715 

0.9962 

14832 

03686 

1.0889 

12962 

1X)283 

13269 

1.7749 

1.0256 

12245 

12296 

1.4786 

1.7075 

13075 

1.1110 

1£860 

12836 

1.1651 

15267 

0S288 

15356 

1.0221 

0.9636 

1.5871 

12967 

1.5321 

1.0815 

0.9356 

13049 

1*483 

1.4486 

1.1495 

1£386 

13592 

1.3628 

1.4826 

13257 

12844 

1  1168 

13390 

0.9396 

1.6562 

12066 

1.C104 

12086 

12789 

14988 

12715 

1.0226 

12968 

1.0211 

1.1751 

1.3575 

1  1443 

1.3450 

12758 

0.9070 

1.0599 

1.1319 

0.8712 

1.0666 

1.0666 

1  1173 

1.1201 

13007 

C3836 

12362 

1  1253 

1.0199 

11878 


Transtor 

adijsi- 
mentto 

dis- 
cfiarges 


0.9616 
0.9745 
0.9706 
0.9696 
0.9978 
0.9610 
0.9744 
0.9953 
0.9602 
0.9877 
0.9945 
0.9673 
0.9894 
09757 
0.3359 
0.9986 
0.9075 

ojei2 

0.9877 

0.9350 

09653 

0.9970 

09655 

0.9618 

0.9641 

0J9B2 

0.9963 

0.9883 

0.9696 

0.9974 

0.9937 

0.9907 

0.9996 

0.9606 

0.9394 

0.9778 

0.9675 

09982 

0  9677 

09986 

0.9406 

0.9499 

09781 

0.! 

0.1 

0.9740 

0.9989 

0.9827 

0.9808 

0.9929 

09663 

0  9738 

09695 

09947 

09612 

09993 

C9906 

0.9472 

0.9932 

09850 

09962 

09879 

C9409 

09632 

0.9593 

0.9616 

0.9924 

09745 

09675 

0.9836 

0.3604 

0.9660 

09605 

09466 

0.9612 

0.9709 

0.9730 

a9eB3 

09925 

09222 

0J676 

0.9842 

0J86S 

09657 
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Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


PrmtOtf 
No. 


JMI 


040107  

040114  

040118  

040119  

0S0002  

050007  

060008  

050013  ....... 

0S0016 

050018  

050021  

050022  . 

050024  . — 
050030  . — 
060032  ...... 

050047 

050058  ...... 

050080  

050061  

050070  

050071  

050072  

050073  

050074  

050075  

050076  

050078  

050080  

050081  

050084  

050091  

050096  

050097  

060099  . 

050100  . — 

050101  

060102  

050103  

050107  

060108  

050109  

050111  

050112  

050117  

050121  

090122  

050125  

060126  

050127  

050131  

050132  

05013S  

050137  

050138  

050139  

050140  

050144  

050145  

050149  

050150  

050154  ...„ 

050155  

050189  ..... 

0S0173  

0S0189  ...- 
060804  ..... 

050205  .... 

050206  

050211  ...- 
050214  ..... 

050217  

060219  .... 
050222  — 

050224 

060226  ... . 
050231  .... 

050233  .„. 

050234  ... 

050235  .... 

050236  

050238  .... 

050239  .... 
030241  .._ 
050251  ..- 


Begin 


End 


loni/se 

01/01/93 

01«1/93 

1001/92 

1QA1/92 

01/01/93 

01«1/93 

01/01/93 

01/01/93 

0M01I93 

0001/92 

01/01/93 

01/01/93 

12A>1/92 

0901/92 

01/01/93 

lQ«1/92 

09fl1/92 

09A)1/92 

01/01/93 

01/01/93 

0mi/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01X>1/93 

0901/92 

01/01/93 

09X11/92 

01/01/93 

01/01/93 

12/27/92 

1Q01/92 

01/01/93 

0101/93 

01/01/93 

-1201/92 

0101/93 

0101/93 

01O1/B3 

1001/92 

0101/93 

0101/93 

01O1A3 

0101/93 

1101/92 

1001/92 

0101/93 

1001/92 

1001/92 

0101/93 

0101/93 

01O1«3 

0101/93 

0901/92 

0101/93 

1001/92 

0101/93 

1001/92 

1001/92 

1001/92 

0901/92 

1001/92 

iaoi«2 

0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
lO«1/92 
09/13/92 
1001/92 
0101/93 
1(V01/92 
10O1/92 
0101/93 
0101/93 
0101/93 
0101,93 
0101/93 
0101/93 


Transfer 
at^usted 

case 
rtux 

mdex 


09/30«3 
12/31/93 
12/31/93 
0»30/93 
0»30[«3 
12/31/93 
12/31/93 
12/31/93 
12/31/93 
12(31/93 
0801/93 
12/31/93 
12/31/93 
11/30«3 
08/31/93 
12A51/93 
09i30/S3 
0a31/93 
08/31/93 
12/31/93 
1201/93 
12/31/93 
12/31/93 
12/31/93 
12/31/93 
12/31/93 
1201/93 
12/31/93 
08/31/93 
12/31/93 
08/31/93 
12/31/93 
12/31/93 
1^•25«^ 
09. 3093 
12/31/93 
12/31/93 
12/31/93 
11/30«J 
12/31/93 
12/31/93 
12/31/93 
Oa/30/93 
12m /93 
12/31/93 
1201/93 
12/31/93 
1001/93 
0900/93 
1201/93 
090093 
090093 
1201/93 
120193 
1201/93 
1201/93 
080193 
1201/93 
090093 
1201/93 
090093 
09OQ/93 
0SOQ93 
■  08O193 
090093 
090093 
120193 
1201/93 
1201/93 
120193 
1201/93 
1201/93 
0900/93 
09i»11/93 
09OQ93 
1201/93 
09O0«3 
090093 
120193 
1201/93 
1201/93 
120193 
120193 
120193 


Transfer 
adiust- 
meni  to 

dis- 
cnarges 


1.1672 

1.7809 

1.1261 

1.1533 

1.3674 

1.5513 

1.5062 

1.9438 

1.1487 

1.2754 

1.2799 

1.4911 

1.4104 

1.3479 

12490 

1.7302 

1.4159 

14852 

1.2971 

1.2564 

1^963 

1.3242 

1.2606 

1.1108 

1.3512 

1.6112 

1.3665 

1.3107 

1.6115 

1.5821 

1.1944 

1.0886 

1.4858 

1.5579 

16029 

1.3925 

1.4201 

1.6526 

1.3113 

1.4929 

2.1274 

13195 

1.4531 

13029 

1.4495 

1.6172 

1.3598 

1.3877 

1^997 

1.2868 

1.3964 

1.2077 

1.2969 

1.7742 

1.3149 

1  3623 

15588 

13646 

13536 

1.3093 

1  3130 

1.1514 

1.5343 

1.2499 

0.9773 

1.3659 

1.3807 

1.3047 

1.3610 

1.5123 

12767 

13006 

1.5372 

1.5804 

1.3681 

1.5282 

1.2602 

1.2816 

1.4640 

1.5519 

1.5283 

1.4828 

1.3179 

10903 


0.9729 

0.9994 

0.9892 

0.9684 

0.9879 

0.9981 

0.9981 

0.9973 

0.9877 

0.9907 

0.9936 

0.9975 

0.9897 

0.9836 

09853 

0.9971 

0.9967 

0.9990 

0.9899 

0.9788 

0.9649 

0.9848 

09869 

0.9715 

0.9926 

0.9605 

0.9867 

0.9910 

0.9968 

0.9964 

0.9946 

0J87O 

09928 

0.9968 

09979 

0.9835 

0.9880 

0.9966 

0.9930 

0.9625 

0.9977 

0.9995 

0.9978 

0.9947 

0.9633 

0 

0 

0.9973 

0.9863 

0.9934 

09868 

09899 

0.9777 

0.9946 

0.9909 

0.9618 

0.9955 

09603 

09930 

0.9799 

0.9727 

1.0000 

09846 

0.9903 

09706 

0.9868 

0.9961 

0.9971 

0.9918 

0.995& 

09670 

09805 

09957 

0.9960 

0.9972 

0.9974 

0.9763 

0.9783 

09964 

09809 

0.9664 

0  9971 

0.9816 

0.9744 


Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 
No. 


050253  .... 

050254  .... 
060256  .... 
050257  .... 
050270  .... 
050272  ... 

050281  ... 

050282  ... 
060286  ... 

050300  ... 

050301  ... 

050302  ... 
060305  ... 

050309  ... 

050310  ... 
050313  ... 
050317  ... 
050324  ... 

050327  ... 

050328  ... 

050329  ... 
050335  ... 
060336  ... 
050351  ... 
05(»52  .. 
050357  -. 
050360  ... 

050366  .. 

050367  .. 
060369  ... 
060391  .. 
050384  .. 
050366  .. 
050404  .. 
050407  .. 

050410  .. 

050411  .. 
050417  .. 

050420  .. 

050421  .. 

050424  .. 

050425  .. 

050426  .. 
050431  .. 
050438  .. 

050440  .. 

050441  .. 
050447  .. 

050455  .. 

050456  .. 
050458  .. 
050469  ., 
050471  .. 
050478  . 
050483  . 
050486  .. 
050492  ., 
060498  .. 
060603  . 
050506  . 
050510  . 
050612  . 
050515  . 
050517  . 
050623  . 
050531  . 
050S37  . 
050641  . 
050543  . 
050549  . 
060650  . 
050552  . 
050557  . 
050561  . 
050564  . 
050567  . 
050670  . 
060571  . 
060575  . 
050580 
050585 
050586 
050687 
050588 


Begin 


End 


1001/92 

1101/92 

110192 

010193 

1001/92 

1001/92 

10/01/92 

1001/92 

0801/92 

0101/93 

0101/93 

0101/93 

12/27/92 

0101/93 

0901/92 

0101/93 

0101/93 

1001/92 

0101/93 

1001/92 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

1001/92 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

100192 

0101/93 

0901/92 

090192 

100192 

0101/93 

0901/92 

09A)1/92 

0101/93 

0101/93 

0101/93 

0101/93 

0901/92 

0101/93 

1001/92 

1001/92 

0901/92 

010193 

100192 

08A)1/92 

0101/93 

0101/93 

0101/93 

100192 

0101/93 

0SM)1/92 

010193 

0101/93 

0101/93 

010193 

090192 

0101/93 

10«192 

010193 

12/24«2 

0101/93 

110192 

100192 

100192 

0101/93 

0101/93 

090192 

0101/93 

0901/92 


Transfer 

adjusted 

case 

mix 

index 


090093 

100193 

1001/93 

1201/93 

0SOQ93 

0SO093 

09OQ93 

09OQ93 

070193 

1201/83 

1201/93 

1201«3 

12/26/93 

120193 

0801/93 

1201/93 

1201/93 

0900/93 

1201/93 

090093 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

090093 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

120193 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

090093 

1201/93 

oeoi/93 

0801/93 

oaoo/93 

1201/93 
0801/93 
0801/93 
1201/93 
1201/93 
1201/93 
1201/93 

oaoi/93 
1201/93 

090093 
0»30/93 
0801/93 
1201/93 
09^3093 
0701/93 
1201/93 
1201/93 
1201/93 
0900/93 
1201/93 
0801/93 
120193 
1201/93 
1201/93 
1201/93 
080193 
120193 
09O0«3 
120193 
1201/93 
120193 
1001/93 
09/3093 
09O0«} 
120193 
1201/93 
080193 
1201/93 
0801/93 


Transfer 
adjust- 
rDent  to 

dis- 
charges 


0.9O26 

1.1784 

1.8190 

1.1399 

13539 

1.3906 

1.4200 

1.3143 

09221 

1.2845 

1.3710 

13718 

1.6123 

1.3577 

1.2452 

12179 

12474 

1.8331 

1.6146 

1.4276 

1.2425 

1.2587 

1.3310 

1.5060 

1.3364 

19566 

1.4462 

1.3021 

12822 

12719 

1JJ599 

1.4610 

1.5488 

1.2001 

12609 

1.0783 

13210 

12138 

1.4480 

14439 

17218 

12642 

13431 

1.1278 

1.5714 

1.3226 

1.6421 

10827 

18472 

13057 

08308 

1.0933 

1.7726 

10128 

1.1744 

13872 

1.1896 

1.3214 

12837 

1.4421 

13417 

13298 

13031 

1.2715 

1.1914 

1.3777 

12978 

15563 

0.9014 

1  7848 

24330 

12377 

15988 

1  1689 

12892 

15626 

17082 

14523 

12488 

13808 

13396 

13497 

13013 

12428 


Table  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment to  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations — Continued 


1.0000 

0.9700 

0.9965 

0.9977 

0.9683 

0.9936 

0.9839 

0.9890 

0.9536 

0  9915 

0.9609 

0.9824 

0.9973 

0.9945 

0.9920 

0.9634 

0.9682 

0.9961 

0.9969 

0.9760 

0.9892 

0.9755 

09794 

0.9969 

0.9676 

0.9984 

0.9944 

0.9566 

0.9711 

0.9910 

0.9688 

0.9965 

0.9991 

0.9710 

0.9961 

0.9674 

0.9672 

0.9660 

0.9939 

0.9867 

0.9987 

0.9804 

0.9925 

0.9983 

0.9969 

0.9704 

0.9972 

0.9881 

0.9983 

0.9969 

0.9604 

0.9669 

0.9950 

0.9666 

0.9967 

09981 

0.9689 

0.9719 

0.9896 

0.9890 

0.9852 

0.9613 

0.9877 

0.9941 

0.9756 

0.9962 

0.9776 

0.9864 

0.9630 

0.9971 

0.9844 

0.9927 

0.9963 

0.9883 

0.9852 

0.9947 

0.9967 

0.9964 

0.9949 

0.9927 

09737 

0.9734 

0.9877 

0.9636 


Provider 
No. 


060590  ... 

050591  ... 

050592  .... 

050593  ... 
050697  ... 
050598  ... 
050604  ... 

050607  ... 

050608  ... 
060609  ... 
050619  ... 
050624  ... 
050630  ... 
060636  ... 
050644  ... 
050663  ... 
050674  ... 
050677  ... 
060680  ... 
060686  ... 
050690  ... 
050693  .. 
050695  ... 

050697  ... 

050698  .. 

050699  ... 

050701  .. 

050702  .. 
060001  .. 

060003  .. 

060004  .. 

060006  .. 

060007  .. 

060009  .. 

060010  .. 

060011  .. 
060014  „ 
060018  .. 
060022  .. 
060027  .. 

060029  .. 

060030  .. 
060033  .. 

060037  .. 

060038  .. 

060041  .. 

060042  .. 

060043  .. 

060044  .. 

060046  .. 

060047  . 

060049  ., 

060050  . 

060052  . 

060053  . 

060056  . 

060057  . 
060058 
060060  . 

060062  . 

060063  . 

060064  . 
060066  . 
060068  . 

060070  . 

060071  . 

060072  . 

060073  . 

060075  . 

060076  . 
060085 
060068  . 
060090  . 
060096  . 
060103  . 
070001  . 
070002 
070003 
070004 
070005 
070006 
070007 
070008 
070009 


Begin 


End 


0101/93 
0901/92 
0901/92 
0101/93 
1001/92 
1201/92 
0101/93 
0901/92 
0101/93 
0101/93 
0101/93 
100192 
0101/93 
0101/93 
0901/92 
1001/92 
0101/93 
0101/93 
0101/93 
0101/93 
010193 
0901/92 
0101/93 
0101/93 
0101/93 
1001/92 
1001/92 
0101/93 
0101/93 
0101/93 
01/01/93 
010193 
0101/93 
0101/93 
0101/93 
0101/93 
0901/92 
0101/93 
010193 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
01/01/93 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
010193 
0101/93 
0101/93 
0101/93 
0101/93 
01/01/93 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
1001/92 
0101/93 
0101/93 
010193 
0101/93 
010193 
0101/93 
1101/92 
t)1 01/93 
1001/92 
100192 
1001/92 
1001/92 
100192 
1001/92 
1001/92 
10O192 
r  1001/92 


Transfer 

adjusted 

case 

nwx 

index 


1201/93 
oaoi/93 

080193 

1201/93 

0900/93 

11/3093 

1201/93 

0801/93 

1201/93 

1201/93 

1201/93 

090093 

1201/93 

1201/93 

0801/93 

09OQ93 

1201/93 

1201/93 

1201/93 

1201/93 

120193 

0801/93 

1201/93 

120193 

1201/93 

090093 

0900/93 

1201/93 

1201/93 

120193 

1201/93 

1201/93 

1201/93 

1201/93 

120193 

1201/93 

0801/93 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

1201/B3 

1201/93 

1201/93 

1201/93 

1201/93 

120193 

120193 

1201/93 

1201/93 

1201/93 

120193 

1201/93 

120193 

1201.93 

1201/93 

1201/93 

120193 

120193 

1201/93 

1201/93 

1201/93 

1201/93 

120193 

1006/93 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

1201/33 

1001/93 

1201/93 

09O093 

0900/93 

09O0«3 

09O0«3 

09O0«3 

090093 

09O0«3 

0900/93 

09O0«3 


Transfer 
ad|ust- 
menl  lo 

dis- 
charges 


13190 

12036 

12470 

1.5002 

12842 

15210 

1.4866 

12420 

t.1147 

1.3146 

13888 

12602 

12743 

12974 

0.9948 

1.1093 

12180 

1.3124 

1.2188 

13632 

1J616 

12709 

1.1961 

1.1902 

0.9781 

0.8471 

1.2879 

1.0669 

1.4629 

1.3022 

1.0426 

12148 

12670 

1.4190 

1.6248 

12120 

1.7029 

12288 

1.6587 

1.4640 

0.9967 

13358 

1.0953 

10331 

10423 

0.8930 

0.9456 

1.0208 

12437 

1.1137 

0.9782 

10338 

12211 

10787 

0.9640 

0.9222 

09686 

0.9147 

10266 

09691 

1  1020 

14188 

0.9450 

1.1910 

1.0389 

12673 

0.8900 

1.0258 

12469 

13894 

0.9709 

0.9647 

0 

0.' 

1.2275 

1.7468 

1.8073 

1  1509 

1.1698 

13284 

1  3122 

13826 

1  2463 

12626 


09821 

0.9944 

0.9791 

0.9647 

0.9726 

0.9795 

0.9661 

0.9677 

0.9908 

0.9858 

0.9899 

0-9831 

09865 

0.9876 

0.9968 

0.9967 

09916 

0.9876 

0.9649 

0.9896 

0.9863 

0.9643 

0.9452 

1.0000 

10000 

0.9883 

0.9753 

0.9987 

0.9985 

0.9893 

0.9756 

09649 

0.9710 

0.9970 

0.9971 

0.9911 

0.9977 

09796 

0.9982 

0.9946 

0.9631 

0.9914 

09707 

0.9593 

0.9493 

0.9266 

0.9418 

0.9616 

0.9754 

0.9742 

09457 

09683 

09507 

0.9507 

0.9666 

09398 

09708 

09629 

09686 

0.9304 

09840 

0.9950 

09469 

09815 

0.9685 

0.9777 

09406 

0.9472 

0.9923 

0.9813 

09513 

03306 

09781 

0.9391 

0.9914 

09995 

09993 

0  9601 

0  9783 

09903 

09965 

0.9906 

O.9916 

0.9S44 


Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 
No. 


070010  .... 

070011  .... 

070012  .... 

070013  .... 

070015  .... 

070016  .... 

070017  .... 

070018  .... 

070019  .... 

070020  .... 

070021  .... 

070022  .... 

070023  .... 

070024  .... 

070025  .... 

070026  .... 

070027  .... 

070028  .... 

070029  .... 

070030  .... 

070031  .... 

070033  .... 

070034  ..„ 

070035  .... 

070036  .... 

080005  

090002  .... 

090005  . ... 

090006  .... 

090007  ..... 

090008  

100002  

100004 

100005  

100006  

100007  

100008  

100012  

100014  

100015  

100017  

100018  .... 

100019  

100020  

100022  

100023  

100024  

100026  

100026  

100028  

100029  

100030  

100034  

100035  

100040  

100042  

100043  

100044  

100045  

100046  

100047  

100048  

100049  

100060  

100051  

100052  

100053  

100064  

100055  , 

100066  

100057  

100059  

100061  

100062  

100063  

100071  

100072  

100073  

100074  

100077  

100078  

100080  

100081  

100082  


Begm 


End 


100192 
1001/92 
1001/92 
1001/92 
1001/92 
1001/92 
1001/92 
1001/92 
1001/92 
1001/92 
1001/92 
1001/92 
1001/92 
100192 
1001/92 
100192 
1001/92 
1001/92 
1001/92 
100192 
100192 
1001/92 
10O1/B2 
1001/92 
1001/92 
1001/92 
0101/93 
'  010193 
0101/93 
1001/92 
01/01/93 
1001/92 
1001/92 
1001/92 
1001/92 
010193 
100192 
1001/92 
1001/92 
08O1/9a 
1001/92 
10O1/B2 
1001/92 
0101/93 
1001/92 
100192 
1001/92 
01OT/93 
1001/92 
1001/92 
1Q01/B2 
1001/92 
0101/93 
0901/92 
0101/93 
010193 
1001/92 
1001/92 
1001/92 
01O1/B3 
0101/93 
1001/92 
1001/92 
01O1/B3 
1001/92 
1001/92 
1001/92 
0801/92 
1001/92 
0101/93 
010193 
01/D1/93 

1Q01/92 
0101/93 
1001/92 
1001/92 
0101/93 
100192 
0901/92 
1001/02 
10O1/B2 
1001/92 
100192 


090093 
090093 
09OQ93 
090093 
090093 
090093 
090093 
090093 
090093 
09OQ93 
0900/93 
0900/93 
0900/93 
090093 
0900/93 
090093 
09/30^33 
090093 
090093 
09OQ93 
090093 

oaoo/93 

090093 
090093 
090093 
090093 
1201/93 
1201/93 
1201/93 
090093 
1201/93 
090093 
090093 
090093 
090093 
1201/93 
090093 
09100/93 
09O0«3 
0701/93 
0900/93 
090093 
09OQ93 
1201/93 
090093 
09OQ93 
0900^ 
1201/B3 
0900^3 
09O0«3 
09O0«3 
090093 
1201/93 
0801/93 
1201/93 
1201/93 
080093 
090003 
000093 
120193 
1201/93 
090093 
090093 
1201/93 
09OQ93 
090093 
090093 
0701/93 
090093 
1201/93 
1201/93 
120199 
0801/93 

oanom 

1201/93 

09O093 
090093 
1201/93 
090093 
0801/33 
0900/93 
090093 
090093 
090093 


Transfer 
adjusted 

case 
mix 

index 


1.4544 

12096 

1.1723 

1.3301 

1.3021 

12493 

1.3718 

1.3489 

1.2624 

1,4096 

1.1819 

1.6432 

12094 

13177 

1.6934 

1.1729 

12104 

1.4691 

1.2266 

1.2068 

12889 

12704 

1.3325 

1.3533 

1.3008 

1.3862 

1.1273 

12744 

1.3431 

1.3393 

1.5514 

1.4459 

1.0472 

1.1603 

1.5840 

1.8342 

1.6743 

1.5381 

1.2889 

1.3096 

1.6619 

1.3538 

1.4534 

1.3707 

1.6998 

1.3266 

1.3794 

1.5878 

1.5003 

12755 

1.4444 

12704 

1.7301 

1.5521 

1.6779 

12060 

1.4141 

1.4433 

1.4655 

14069 

1.7886 

0.9967 

12783 

12132 

12683 

1.4153 

1.3041 

1.3313 

1.3831 

1.4712 

1.3471 

1.6610 

1.5612 

1.7330 

1.2522 

1.2496 

1.2238 

1.7831 

1.2381 

1.3229 

1  1828 

1.5563 

1.1432 

1.51Q2 


Transfer 
adjust- 
ment to 

dis- 
charges 


0.9992 

0.9915 

0.9940 

0.9769 

0.9867 

0.9933 

09831 

0.9965 

0.9617 

0.9896 

0.9891 

0.9967 

0.9976 

0.9864 

0.9994 

0.9793 

0.9883 

0.9995 

0.9920 

0.9948 

0.9855 

0.9917 

0.9943 

0.9911 

0.9858 

0.9945 

0.9940 

0.9982 

0.9959 

0.9852 

0.9904 

0.9871 

0.9329 

0.9981 

0.9961 

0.9979 

0.9974 

0.9991 

0.9777 

0.9966 

0.9945 

0.9819 

0.9994 

0.9925 

0.9977 

09862 

0.9797 

09995 

0.9995 

0.9798 

0.9962 

0.9629 

0.9993 

0.9982 

0.9977 

0.9947 

0.9899 

0.9905 

0.9793 

0.9689 

0.9975 

0.9975 

0.9726 

0.9967 

0.9631 

0.9868 

0.9966 

0.9782 

0.9934 

0.! 

0.! 

0.9951 

0.9979 

0.9987 

0.9676 

0.9838 

0.9844 

0.9978 

0.9861 

09891 

0.9782 

0.9993 

0.9666 

0.9974 


Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 
No. 


100083  .. 
100085  .. 

100087  .. 

100088  .. 
100090  .. 

100092  .. 

100093  .. 
100098  .. 
1001M  .. 

100102  .. 

100103  .. 

100106  ... 

100107  ... 

100108  .. 

100109  ... 
100112  ... 

100117  ... 

100118  ... 
100121  ... 

100124  ... 

100125  ... 

100127  .„ 

100128  ... 
100130  .. 
100132  ... 
100136  .„ 

100138  ... 

100139  ... 

100140  ... 
100142  ... 

100144  ... 

100145  ... 

100146  ... 

100147  ... 

100150  .-.. 

100151  ... 
100154  ... 

100156  ... 

100157  ... 
100162  ... 

100165  ... 

100166  ... 

100167  ... 
100160  .- 
100170  ... 

100173  ... 

100174  ... 

100175  ... 

100176  ... 

100177  ... 

100180  ... 

100181  ... 
100183  ... 

100186  ... 

100187  ... 
100189  ... 
100203  ... 

100206  ... 

100208  .... 

100209  .... 

100210  .... 
100212  ... 
100217  ... 
100220  ... 
100222  .... 
100224  .... 
100232  ... 

100234  .... 

100235  .... 

100236  ... 

100237  .... 

100238  ... 
100241  ... 
100246  ... 
100248  .... 
100253  .... 
1002S5  ... 

100259  .... 

100260  ..„ 
100262  .... 
100266  .... 
100266  

100207  .... 
100286  


Begin 


End 


010 
010 
100 
100 
100 
100 
100 
100 

010 
100 
100 

1QO 
09O 
10O 

010 

100 
100 

110 
100 
110 
100 
100 
100 
100 
010 
100 
100 
100 
100 
100 
100 
010 
100 
100 

09O 
010 
100 
110 
100 
100 
010 
010 

oao 
11A) 
1Q0 

100 

100 
100 
100 
100 
oao 
010 
01/0 
010 
010 
010 
too 
120 
010 
010 
010 

09O 
09O 

010 
010 
010 
100 

09O 

100 
010 
100 
010 
100 
010 

06O 

100 
010 

09O 

too 
100 
too 
too 
010 
oao 


1/93 

1/93 

1/92 

192 

1/92 

1/92 

1/92 

1/92 

1/93 

1/92 

1/92 

1/92 

11/92 

1/82 

1/93 

1/92 

1/92 

1/92 

192 

1/92 

192 

1/92 

192 

1/92 

1/93 

192 

1/92 

1/92 

1/92 

1/92 

1/92 

193 

1/92 

1/92 

1/92 

1/93 

1/92 

1/92 

1/92 

1/92 

1/93 

1/93 

1/92 

192 

1/92 

192 

1/92 

1/92 

1/92 

1/92 

1/92 

193 

1/93 

1/93 

1/93 

1/93 

192 

1/92 

1/93 

1/93 

1/33 

192 

192 

1/93 

1/93 

193 

1/92 

1/92 

1/92 

193 

1/92 

1/93 

1/92 

1/93 

1/92 

1/92 

1/93 

1/92 

1/92 

1/92 

1/92 

1/92 

1/93 

1/92 


1201/93 
1201/93 
090093 
090093 
090093 
090093 
0900/93 
090093 
120193 
0900/93 
090093 
090093 
0801/93 
0900/93 
1201/33 
0SOQ93 
090093 
1001/93 
0900/93 
1001/93 
090093 
090093 
090093 
090093 
120193 
090093 
090093 
090093 
090093 
090093 
090093 
1201/93 
090093 
090093 
0801/93 
1201/93 
090093 
100193 
090093 
090093 
1201/93 
1201/93 
0801/33 
1001/93 
090093 
090093 
090093 
090093 
090093 
093093 

oeoi/93 

120193 
1201/93 
1201/93 
1201/93 
1201/93 
090093 
11/3093 
1201/33 
1201/93 
1201/93 
0801/93 
0801/33 
120193 
1201/93 
1201/93 
090093 
080193 
09OQ93 
1201/93 
090093 
1201/93 
090093 
120193 
0701/93 
090093 
1201/33 

oeoi/93 

09OQ«3 
090093 
090093 
0900/93 
1201/93 
0801/93 


Transfer 

adjusted 

case 

mix 

index 


1.3349 

1.3241 

1.7518 

1.6045 

1.3537 

1.5224 

1.4652 

1.2642 

1.4727 

1.0668 

1.0131 

1.4026 

12704 

1.0523 

1.3331 

0.9796 

12874 

1.1863 

1.2329 

1.3538 

1.1504 

1.6126 

2.1675 

1.1689 

1.4757 

1.4996 

0.9642 

1.0409 

1.1933 

1.1731 

1.3477 

1.4111 

1.1371 

1.1212 

1.3187 

1.8320 

1.6025 

1  1535 

1.5938 

1.4031 

1.1988 

1.4537 

1.3554 

1.8210 

1.4743 

1.6373 

1.4227 

0.9447 

1.9266 

1.3221 

1.4231 

1.5828 

1.3778 

1.3814 

1.3822 

12692 

1.1642 

1.3816 

1.5468 

1.5477 

1.7004 

1.6311 

1.1889 

1.7917 

12752 

1.4444 

12684 

1.3603 

1.3807 

1.4841 

2.1493 

1.4709 

0.9445 

1.3364 

1.6598 

1.3651 

1.3314 

1.4589 

1.3872 

1.4019 

1  3094 

1.3014 

1.3145 

1.3409 


Transfer 
adjust- 
ment to 

dis- 
charges 


0.9679 

0.9901 

0.9983 

0.9976 

0.9883 

0.9980 

0.9949 

0.9706 

0.9968 

0.9658 

0.9890 

0.9684 

0.9670 

0.9689 

0.9712 

0.9377 

0.9724 

0.9688 

0.9813 

0.9825 

0.9841 

0.9997 

0.9976 

0.9788 

0.9632 

0.9984 

0.9370 

0.&711 

0.9704 

0.9741 

0.9877 

0.9934 

0.9615 

09676 

0.9811 

0.9993 

0.9994 

0.9730 

0.9990 

0.9876 

0.9946 

0.9894 

0.9952 

0.9976 

0.9948 

0.9989 

0.9923 

0.9558 

0.9976 

0.9918 

0.9936 

0.9942 

0.9938 

09932 

0.9336 

0.9872 

0.9816 

0.9920 

09823 

0.9989 

0.9972 

0.9979 

0.9809 

0.9992 

0.9901 

0.9813 

0.9834 

0.9932 

0.9868 

0.9914 

0.9979 

0.9938 

0.9787 

0.9907 

0.9987 

0.9875 

0.9908 

0.9751 

0.9861 

0.9919 

0.9779 

0.9665 

0.9893 

0.9860 


Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 
No. 


100275  

100278  

100279  

100280  

110001  ....:.., 

110002  

110004  

110005  

110006  

110007  

110009  

110010  

110013  

110014  

110016  

110018  

110023  

110024  

110025  

110028  

110029  

110030  

110032  

110033  

110036  

110037  

110038  

110044  

110046  

110046  

110048  

110049  

110050  

110059  

110061  

110063  

110066 

110070  

110072  

-10073  

110074  

110075  

110076  

•10078  

110079  

110080  

110082  

110083  

110086  

110068  

110089  

110091  

110092  

110095  

110096  

110100  

110105  

110107  

110111  

110112  

110115 

110118  

110120  

110121  

110122  

110129  

110130  ., 

110140  

110142  

110144  

110146  

110160  

110161   

110165  , 

110166  

110171   „. 

110172 , 

110177  

110179  

110186  

110187  

110189  

110190  

110193  


Begin 


0101/93 

1001/92 

0101/93 

1Q01/92 

100192 

010193 

1001/92 

1204/92 

1001/92 

0801/92 

1101/92 

090192 

1001/92 

0801/92 

1004/92 

0101/93 

0101/93 

0101/93 

1001/92 

12/2892 

1001/92 

0901/92 

100192 

0801/92 

0101/33 

0101/93 

1001/92 

1001,92 

0801/92 

1101/92 

1001/92 

1001/92 

0101/33 

1001/92 

100192 

120192 

0101/93 

1101/92 

010193 

0801/92 

100192 

1001/92 

1001/92 

0901/32 

0101/93 

1001/92 

0101/93 

0101/93 

0901/92 

0101/93 

0101/93 

1001/92 

1001/92 

1001/92 

O1OI/93 

0101/93 

1001/92 

1001/92 

1001/92 

0901/92 

0101/93 

1001/92 

1001/92 

1001/92 

1001/92 

0101/93 

1201/92 

0101/93 

1001/92 

100192 

010193 

1001/92 

1001/92 

1101/92 

1001/92 

1101/92 

1001/92 

090192 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

010193 


End 


120193 

090093 

120193 

090093 

090093 

1201/33 

090093 

1201/33 

090093 

0701/33 

1001/93 

0801/93 

09OQ93 

0701/93 

10O293 

1201/33 

120193 

1201/33 

0»3093 

12/2693 

090093 

0801/93 

09OQ93 

0701/93 

1201/83 

1201/33 

090093 

090093 

0701/93 

1001/93 

090093 

090093 

1201/93 

090093 

090093 

11/3093 

1201/93 

1001/83 

1201/33 

0701/93 

09O0S3 

090093 

090099 

0801/93 

120193 

090093 

120193 

1201/S3 

0801/93 

1201/33 

1201/93 

090093 

090093 

090093 

1201/93 

1201/93 

090093 

090093 

090093 

0801/93 

120190 

09OQ93 

090093 

0900/33 

090093 

120193 

11/30/33 

1201/33 

090093 

090093 

1201/93 

090093 

09O0«3 

1001/93 

090099 

1001/93 

090093 

080193 

1201/33 

1201/33 

1201/33 

1201/33 

120193 

120193 


Transfer 
adjusted 

case 
mix 

index 


1.3233 

08733 

1.4222 

1  4211 

12557 

12239 

12198 

1,1966 

12830 

1,4633 

1.0220 

2.0085 

1.1118 

1.1991 

1.2851 

1.1904 

1.2882 

1.3957 

1,3127 

1.6169 

1.3308 

12806 

1.1307 

1.4026 

1.6660 

1.0586 

1.3938 

1  1404 

1.1064 

12151 

1.1037 

1.0603 

1.0532 

1.3049 

1.0260 

1.0974 

0.9687 

1.0075 

1.0259 

12792 

1.4441 

1.1354 

1.3246 

1.5682 

1.3886 

1.1839 

20259 

1.6418 

1.0630 

0.9289 

12038 

1.3842 

1.0738 

12536 

1.0983 

1.0667 

1.1363 

1.6421 

1.1306 

1.0049 

1.6403 

1.0298 

1.0358 

1.1447 

1.2861 

1.5456 

1.0604 

0.8325 

1.0122 

1.1674 

0.8945 

12962 

12411 

12941 

1.4956 

1.3434 

12407 

1.3872 

1.1803 

1.2706 

1.1779 

1.0753 

1.0715 

1.1315 


Transfer 
adjust- 
ment to 

dis- 
charges 


0.9933 

09570 

0.9878 

0.9729 

0.9913 

0.9897 

0.9930 

09642 

0.9953 

0.9956 

09558 

0.9981 

0.9622 

0.9753 

0.9877 

09650 

0.9525 

0.9691 

0.9645 

09992 

0.9868 

0.9662 

0.9731 

0.9851 

09980 

0.9861 

0.9944 

0.9614 

0.9685 

0.9675 

0.9637 

0.9632 

09796 

0.9743 

0.9546 

0.9625 

09903 

0.9301 

0.9668 

09642 

09967 

0.9812 

0.9674 

0.9981 

0.9974 

09935 

09976 

0.9969 

09697 

09134 

0.9736 

0.9611 

0.9734 

0.9781 

0.9678 

0.9680 

0.9780 

09963 

09828 

0.9672 

09961 

0.9359 

09465 

09699 

09655 

0.9965 

0.9714 

09662 

09633 

09602 

0.9345 

0.9766 

0.9934 

0.9894 

09677 

0.9958 

09925 

0.9958 

0.9799 

09920 

0.9592 

0.9563 

0.9599 

0.9781 
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Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


No. 


Begin 


loovae 
iiot/ac 

09C14Z 

010103 
01O1A3 
01XM/B3 
1201A2 
1Q01A2 
0101/93 
1001/92 
ia01A2 
1001/92 
01O1A3 
1001/92 
1001/92 
1001/92 
1001/92 
1001/92 
1201/92 

oaovae 

10O1A2 
0101/93 
1001/92 
1001/92 
100  V92 
1001/92 
iaOU92 
01O1«3 
1001/92 
100  V92 
1001/92 
1001/92 
120t«2 
100U92 
10O1A2 

oaot/92 

1001A2 
01Ot«3 
1001/92 
09OIA2 
01OU93 
1001/92 
01O1A3 
0101/93 
lOOIAe 

08oi/ae 

01OU93 
0101/93 
OlOtAS 

lOOiAe 

01O1A3 
01Ot«3 
01O1A3 
110IA2 
lOOtAB 
0101/93 
0»27/9e 
10O1A2 
01O1A3 
010103 
1001/92 
01OU93 
01OV9a 

iQoi/ae 

01O1O3 
01O1O9 
01O1O3 
010103 
010109 

OMioe 

0101/93 

osoi/ae 

01O1/9S 
1201O2 
0101/99 
010103 

oiouaa 

01OU93 

iQOioe 

0IO1OS 
010109 


End 


090093 

1031/93 
090093 

oaavaa 

09aW3 
1201/93 
1291/93 
120V93 
1201A3 
11/00183 

oaoiM3 

1201A3 
090093 

090093 
090003 
1201/83 
09QQO3 
090093 
090093 
09O0S3 
090003 
1100B3 
080109 
090003 
120103 
003003 
090093 
09OQO3 
0S»3a»3 
0aQQO3 
1201O3 
09/3093 
09O(M3 
090093 

og«n9 

110093 
09OQO3 
09/3OB3 
08OU8S 
090OS3 
1201O3 
090003 
0801/93 
1201/99 
090083 
1201/93 
1201O9 
0SOQO3 
080109 
1201/99 
1201/99 
1201/93 
090099 
I201O3 
1201O3 
120103 
1001/93 
090099 
1201/93 
090009 
090099 
120103 
120109 
090099 
1201/93 
1201/93 
09OQO9 
1201/93 
1201/99 
t201/93 
120109 
I20109 
0801/99 
120109 
090093 
120109 
110099 
120109 
1201/99 
120109 
120109 
09OQO9 
1201O3 
T20t03 


Transfer 

adjusied 

case 

fflU 

index 


1^050 
1.3634 
1.9692 
1.3992 
0.9902 
1.1500 
1  1S65 
1.2601 
1.6614 
1.0137 
1.383S 
1.3733 
1.7657 
09674 
0.9348 
1.3335 
0.9977 
1.3563 
0.8796 
0.8531 
1.5840 
0.9193 
1.0072 
1.1052 
1.1129 
0.8806 

i.iaso 

1.0382 
1.0133 
1.0463 
1.2938 
1.1210 
1.9387 
0.9705 
aS828 
1.2283 
0S836 
0.9616 
0.91 12 
1.1938 
1.2373 
0.9830 
1.4424 
1.4506 
IJIOI 
1.2000 
1.9053 
1.2287 
09268 
1.3136 
1.0710 
1.1563 
1.1229 
1.0160 
1.2923 
1.30S2 
1.3442 
1.3467 
1.2607 
1.300S 

1  isae 

1.2344 
1.3586 
1.1868 
1.4394 
1.1728 
1.0178 
1.2727 
1.7724 
lilOS 
1.3710 
1.4760 
1  1966 
1.2822 
1.2133 
09B35 
1.1947 
1.3628 
1.3103 
1.1188 
13384 
1.0830 
1.4296 
1.6348 


Transfer 


mantto 

dis- 
charges 


0.99O2 
0.9879 
0.9929 
0.9960 

a9e74 

0.9019 

0.9085 

a9e34 

0.9060 
0.9600 
0.9869 
0.9878 
0.9900 
0.9912 
0.9804 
0.9682 
0.9600 
0.9643 
0.9897 
0.9074 
0.9977 
0.9602 
0^446 
0.9066 
a9667 
0.9563 
0.9900 
0.9866 
0.9752 
00306 
0.9778 
0.9516 
0.9800 
0.9546 
09446 
0.90*7 

asTos 

Oja433 

lixno 

0.9808 
0.9883 
0.9617 
0.9960 
0.9934 
0.9079 
0.9090 
0.9980 

a9SS8 
a9964 
0.9461 
0.9871 
00780 
0^441 
0J737 
0.9016 
0.9012 
0.9803 
0.9900 
0.9083 
0.9850 

ojeoo 

0.9033 

0.9030 

a9067 

0.9030 

0.9601 

0J943 

0.9046 

0.9097 

0.9944 

0 

0. 

0.9965 

0.9619 

0S4O7 

0S779 

OJ023 

0.9086 

0.9561 

0.0677 

0.9888 

0J079 

0.9973 


Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment to  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Prowder 
Mo. 


40122  . 
40125  . 

40128  . 

40129  . 

40130  . 
40132  . 
4013S  . 
40137  . 
40139  . 
40141  . 
40143  . 

40147  . 

40148  . 
401S2  . 
40155  . 

40160  . 

40161  . 

40162  . 
40167  . 

40190  . 

40181  . 

40182  . 
40105  . 
40186  . 
40180  . 

40191  . 
40102  . 

40202  . 

40203  . 

40206  . 

40207  . 

40208  . 
40200  . 

40211  . 

40212  . 
40217  . 
40220  . 
40233 
40236  . 
40240 
402S2 
40258 
40271 
40200 
40281 


40286  . 
40280  . 

40291  . 

40292  . 
40204  . 

50001  . 

50002  . 

50003  . 

50004  . 
50006  . 

50006  . 

50007  . 
50000  . 
50000  . 
50010  . 

50013  . 

50014  . 

50015  . 
50017  . 
50010  . 

50020  . 

50021  . 

50022  . 
S0Q23  . 
50024  . 

50026  . 

50027  . 

50029  . 

50030  . 

50031  . 

50033  . 

50034  . 
50096  . 

50036  . 

50037  . 
50030  . 
50030 
50042 


Begin 


010103 
0101/93 
1001/92 
0101/93 
010103 
1001/92 
1001/92 
01O1/9S 
1QOU92 
0801/02 
1001/92 
1201/92 
100102 
010109 
01/01/93 

oeoioe 

10OU92 
100102 
10OI/92 
0101/93 
010109 
1101/92 
0101/99 
010109 
090102 
010109 
100102 
0101/93 
1Q0102 
1Q0102 
0101/99 
0101/93 
01O1/9S 
090102 
010109 
090102 
100102 
100102 

looioe 

010103 
110102 
010109 
0101/99 
01O1OS 
0901/92 
010103 
010103 
010103 
010109 
010103 
010109 
010103 
010103 
0101/93 
0101/99 
010103 
010103 
010109 
010103 
010109 
010109 
010103 
0901/92 
0101/93 
0101/99 
010103 
1001/92 
010109 

oionos 

0901/92 

01O1/8S 
0101/93 
0101/93 
0101/93 
0101/93 
100102 
010103 
010103 
0101/93 
0101/83 
0101/93 
0101/93 
1001/92 
010109 


End 


1201/93 

120I03 

090009 

1201O3 

120103 

090093 

090093 

120103 

090093 

070109 

090OS3 

110093 

090009 

1201/83 

1201/93 

0701/93 

090093 

090093 

090003 

1201/93 

1201/93 

1001/93 

1201/93 

120I/93 

0601/93 

120t/93 

09OQ09 

1201/93 

090093 

090009 

120109 

120109 

1201/89 

0601/99 

1201O3 

080103 

090003 

090003 

09OQO3 

1201O3 

1001/93 

1201O3 

120109 

1201/93 

0801/93 

120103 

1201/93 

120103 

120109 

1201O3 

120103 

120109 

120109 

1201/99 

120109 

120109 

1201O3 

120109 

120109 

1201O3 

1201O9 

1201/«9 

060103 

120109 

1201O9 

1201O9 

060099 

120109 

1201O3 

080109 

120103 

120109 

1201/93 

1201O3 

1201O3 

000009 

1201/93 

1201/93 

120109 

1201O9 

120109 

120109 

090009 

120109 


mx 
Index 


1.5072 

1.2466 

1.0468 

1.0020 

1.1336 

1.5264 

1.2300 

1.0342 

1.0535 

1.0038 

1.0716 

1.2000 

1.64S7 

1.0661 

1.1722 

1.1817 

1.0966 

1.8837 

1  1207 

1.5142 

12841 

1.2731 

1.4267 

1.2tS5 

09984 

1.4129 

1  0604 

1.2811 

1.2196 

1.0607 

1.4050 

1.5200 

1.6340 

1.1900 

1.1730 

1.2430 

1.1770 

1.7202 

1.0024 

1.3935 

1.3562 

1.4282 

a9901 

15417 

1.5815 

12660 

1.0562 

1.2742 

1.3370 

120S0 

1.1473 

1.0434 

1.4040 

1.8940 

1.4887 

1.1912 

1.2160 

1.2363 

1.3202 

12706 

1.1525 

1.1«62 

1.3837 

1.2502 

1.7607 

1.3025 

1.0036 

16330 

1.1312 

1.4019 

1.2413 

1.1080 

1.0322 

1^12 

10035 

1.0014 

1.SB40 

1.3023 

1.4220 

1.0226 

1.1967 

1.2130 

e.»it« 

1.1070 


Transfer  |  Transfer 

adjusied 

mem  10 

dis- 
charges 


0.9961 
0.0907 
0.9866 
0.9774 
0J692 
0.9600 
0.981O 

a 

0, 

0.9730 

0.9066 

0.9656 

0.9990 

0.9938 

0.9897 

0.9806 

0.9661 

0.9986 

0.9064 

0.9076 

0.9922 

0.9062 

0.9005 

0.9866 

0.9194 

0.9980 

0.9963 

0.9080 

0.9090 

0.9870 

0.9956 

0.9979 

0.9992 

0.9080 

0.9060 

0.9050 

0.9786 

0.9003 

0.9064 

0.9906 

0.9040 

0.0077 

0.9440 

0.9053 

0.9060 

0.9075 

0.9066 

0.0829 

0.9812 

0.9676 

0.9740 

0.9008 

0.9056 

0^067 

0.9066 

0.9772 

0.9033 

0^023 

0.9001 

0.0030 

0.9023 

0.9702 

0.9081 

0.9078 

0.9007 

0.9036 

0.9013 

0.9070 

0.9744 

oaOM 

0.9046 
0.9091 
0M2S 
OJOOS 
0J73e 

oaeao 

0, 

0 

0.9063 

0^707 

0«791 

0J033 

0.0611 

0J8» 


Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment to  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


PKNidar 
No. 


150044  ..._.. 

150046  ...... 

150046  ...... 

150047  ...... 

150040  ...... 

150040  ..... 

150050  ...... 

150061  ..... 

150062  ...... 

150053  ...... 

150054  ..... 

150057  ...... 

150050  

isoose  ..... 
150080  ...... 

150061  . — 
150082  . 

150063  ...... 

150064  ..... 

150005  ...... 

150006  ...... 

150067  

150000  

150070  ...... 

150071  ...... 

150072  ...... 

150073  

150074  

150075  

150078  

150079  

150006  . 

150090  ..... 

150091  

150092  , 

150094  ..._. 
150006  ...„. 

150096  

150097  ..._ 
150090  

150101  ..._, 

150102  

150104  

150105  ..._ 

150106  , 

150100  

150111  . 

150112  .... 

150113  

150114  ..._ 

150122  ..... 

150123  

150124  ..... 
150127  .... 

150120  

150129  . 

150132  

150133  .... 

150134  

1  SOI  36  

190001  ..... 
180002" ..... 

180003  

160000  

180044  

160045  

190047  ...„ 

180072  

180082  ..... 

190002 

180000 

160104 

180110  

180111..... 
180122  ..... 
180120  .... 

190130  

180131  .... 
180133  ..... 

160138  

180147  .... 
170001  .... 

170004  

ITDOOi  


Begin 


01O1O3 

100102 

090102 

010109 

0101/93 

010103 

0101/93 

1Q0102 

010109 

0101/93 

01O1O3 

0101/09 

0101/03 

0101/93 

010103 

010103 

0101/93 

010103 

100102 

010103 

010103 

0101/93 

010103 

010103 

010103 

010103 

010103 

1Q0102 

100102 

0101/93 

1001/92 

010103 

0101/83 

0101/93 

0101/93 

0101/93 

1001/92 

0101/93 

010103 

0101/93 

0101/93 

010103 

0101/93 

010103 

0101/93 

010103 

0101/93 

0101/93 

0101/93 

010103 

010109 

0801/92 

1001/92 

1Q01/92 

1001/92 

090102 

010103 

010103 

0101/93 

0901/92 

1101/92 

100102 

010103 

100102 

010109 

09O1O2 

1Q0102 

0101/93 

000102 

0101/99 

1001/92 

1201/92 

0101/93 

090102 

100102 

01/01/93 

100102 

0101/93 

0101/93 

0101/83 

01/0103 

01O1I99 

0101/93 

1001/92 


End 


120103 

090006 

080109 

1201/93 

1201/93 

1201/93 

120109 

090093 

120109 

1201O3 

1201/93 

1201/93 

1201/93 

1201/93 

120100 

1201/09 

1201/93 

120103 

090003 

120I09 

1201/99 

120109 

12O1/90 

1201/90 

120109 

1201/93 

1201/99 

090009 

090009 

1201/99 

09OQO0 

1201/90 

120109 

1201/93 

1201/99 

120109 

090009 

1201/98 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

120109 

1201/93 

1201/93 

120109 

1201O3 

120109 

070103 

090009 

09/30/93 

09OQO9 

0801/93 

120109 

1201O3 

1201/S3 

0801/93 

1001/93 

090003 

1201/93 

090009 

1201/99 

000103 

090009 

1201/93 

0701/99 

120103 

090093 

11/3003 

12O109 

060103 

090003 

1201/99 

090009 

120103 

1201/93 

1201/99 

120103 

1201/90 

120109 

09IO0O9 


Transfer 

adjuBled 

caee 

rrtx 

Index 


12643 

1.1802 

1.5496 

1.8979 

1.1090 

1.1411 

1.1502 

1.3424 

1.1083 

1.0106 

1.0498 

2.4033 

1.6160 

12216 

1.1232 

1.1866 

1.0357 

1.1019 

1.0S32 

1.0943 

1.0257 

1.0060 

12250 

1.0001 

1.2006 

1.2066 

0.9571 

15568 

1.2026 

1.0864 

1.1016 

1.3036 

1.2819 

10737 

1.0200 

0.9955 

1.0830 

1.0470 

1.0906 

1.1611 

1  1371 

1.0153 

1.0600 

1.17S0 

10527 

1.4060 

1,1006 

1.2131 

1.1500 

0.9000 

1.1182 

1.0300 

1  1256 

12022 

12200 

12318 

1.3860 

1.1786 

1.1312 

0.M67 

1.1894 

1.1646 

1.0306 

1.1467 

1.1540 

16701 

13707 

1.1363 

1.6764 

09724 

1.0426 

1.1878 

1.4623 

1.0316 

1.1663 

1.0170 

1.0460 

1.1464 

1.1511 

1.1226 

1.1641 

12268 

1.0697 

1.1820 


Transfer 


menl  fo 

dis- 
cTiarges 


0.9912 

0.9605 

0.9954 

0.9903 

0.9053 

0.9753 

0.9740 

0.9925 

0.9377 

0.9627 

0.9673 

0.9953 

0.9903 

0.9046 

0.9730 

0.9600 

0.9606 

0.9790 

0.9709 

0.9796 

0S701 

0.9677 

0.9743 

0.9606 

0.9402 

0.9744 

0.9099 

0.9906 

0.9002 

0.9793 

0.9673 

0.9709 

0.9914 

0.9679 

0.9395 

0.9066 

0.9701 

0.9006 

0.9730 

0.9600 

09821 

0.9706 

0.9676 

09705 

0.9600 

0.9725 

0.9001 

0.9040 

0.0026 

0.9612 

0.9981 

0.9067 

05737 

0.9060 

0.9067 

0.9006 

0.9966 

0.9722 

0.9716 

0.9994 

0.9775 

0.9704 

0.9630 

0.9756 

0.9756 

0.9005 

0.9646 

0.9780 

0.9004 

0.9667 

09020 

0.9871 

0.9060 

0.9754 

09614 

0.9483 

0.9080 

0.9040 

0.9090 

0  97S9 

0«742 

0  9753 

09774 

0.9001 


Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment to  Discharges'  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


ProMer 
No. 


470008  

170012  

170014  „_.. 

170017  

170018  

170019  

170022  .. 

170023  . 

170024  .. 

170026  

170027  

170031  

170032  ....... 

170033  

170034  

170035  

170036  

170038  

170039 

170041  

170043  

170048  

170050  

170064  

170055  

170060  

170002  

170063  

170064  ..„„. 

170066  .. 

TTOOOe  

170070  .„ 

170073  

170075  

170076  

170077 

170079  

-170080  

170001  

170002  

170006  .. 

170007  

170000  

170092  

170094  

170097  

170098  

170099  

170101  

170102 

170104  

170106  

170100  

170109  

170110  

170112  

170113  _ 

170114  

170116  

170117  

170119  -. 

170120  

170121  

170122  

170123  

170124  

170128 „. 

170120  

170131  

170134  

-170137 

170139 

170143 

170144 

170145  /..„ 

170146  

179147  ..„ 

170148  

170150  

170151  

170152  .....;..„ 

170100  

170164  ,.. 

170166  


Begin 


JMI 


0101/93 
1001/92 
0101/93 
0101/93 
010103 
010103 
100102 
01O1/93 
100102 
1001/92 
1001/92 
01O1O3 
1001/92 
0101/93 

oioi/9a 

010103 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
010103 
0101/93 
0101/93 
0101/93 
0101/93 
1001/92 
0101/93 
010103 
010103 
0101/93 
0101/93 
010103 
1001/92 
0101/93 
0101/93 
01O1/93 
0101/93 
0101/93 
0101/83 
1001/92 
1001/92 
0101/93 
0101/93 
0101/93 
0101/93 
0101/83 
010103 
1001/92 
0101/93 
0101/93 
090102 
0IO1/93 
0101/93 
D101/93 
0101/83 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
1001/92 
01O1/B3 
0101/93 
100102 
0101/93 
0101/93 
0101/93 
01O1O3 
0101/93 
0101/93 
100102 
0101/93 
0101/93 
100102 
1001/92 
0101/93 
0101/93 
010103 
0101/93 
0101/90 
010103 


End 


1201/93 

090003 

1201/83 

1201/93 

1201/93 

1201/83 

090003 

1201/93 

090003 

090003 

090003 

1201/93 

090003 

1201/93 

1201/93 

120103 

1201/93 

1201/B3 

1201/S3 

1201/93 

1201/93 

1201/93 

1201/93 

120103 

120103 

1201/99 

090003 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

120103 

090003 

1201/93 

1201/93 

1201/93 

1201/S3 

1201/93 

1201/93 

090003 

090003 

1201/93 

1201/93 

1201/93 

1201/93 

120109 

120103 

090003 

1201/93 

1201/93 

0801/83' 

1201/93 

1201/83 

1201/93 

120103 

1201/93 

1201/93 

1201/93 

120103 

1201/93 

120103 

1201/93 

090003 

120103 

120103 

090003 

1201/93 

1201/93 

1201/83 

1201/93 

1201/93 

1201/93 

090003 

120103 

1201/93 

090003 

090003 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

12/3103 


Transfer 

adiusted 

case 

ITXX 

index 


1.0576 

1.3788 

1.0555 

1.1765 

1.0218 

1.1438 

1.2274 

1.3875 

1.1883 

1.0150 

1.1866 

0.9008 

1.0352 

1.2619 

0.9618 

0.8747 

0.9076 

0.9483 

1.0612 

1.0414 

1.0088 

1.3082 

0.9680 

1.0697 

09956 

1.0761 

0.9390 

0.9285 

0.9789 

0.9071 

1.2458 

0.9890 

1.0730 

08336 

1.1032 

0.9425 

1.0316 

1.0366 

1.0118 

1.0558 

1.7032 

1.3935 

1.0208 

0.8006 

1.0673 

0.9947 

1.0396 

1.2450 

0.9597 

1.0193 

1.4367 

0.9259 

0.8880 

1.0585 

0.9466 

0.9179 

1.1512 

1.0603 

1.0909 

0.9802 

1.X84 

1.3223 

0.9169 

1.8156 

1.7336 

0.9575 

0.9147 

0.9661 

1.1335 

1.0307 

1.1369 

1.0898 

1.1408 

1.4733 

1.1990 

1.3529 

1.1322 

1.4019 

1.1050 

1.0078 

0.9657 

1.0041 

0.9596 

1.0524 


Transfer 
adjust- 
ment  to 

dis- 
charges 


0.9881 

0.9642 

0.9654 

0.9703 

0.9688 

0.9806 

0.9712 

0.9094 

0.9844 

0.9881 

0.9623 

0.9882 

0.9858 

0.9602 

0.9685 

0.9107 

0.9893 

0.9423 

0.9760 

0.9655 

0.9582 

0.9814 

1.0000 

0.9728 

0.9615 

0.9766 

0.9544 

0.9495 

0.9734 

0.8999 

0.9832 

0.9670 

0.9730 

0.9546 

0.9642 

0.9661 

0.9756 

0.9525 

0.9417 

0.9627 

0.9994 

0.9965 

0.9415 

0.9401 

0.9686 

0.9596 

0.9891 

1.0000 

0.9677 

0.9571 

0,9978 

0.9418 

0.9331 

0.9768 

0.9756 

0.9583 

0.9777 

0.9690 

0.9665 

0;9401 

0.9479 
0.9650 
0.9735 
0.9987 
0.9981 
0.9596 
0.9774 
0.9047 
0.9814 
0.9772 
0.9803 
0.9620 
0:9612 
0.9931 
0.9850 
0.9975 
0.9627 
0.9974 
0.9796 
0.9635 
0.9795 
0.9600 
0.9715 
0.9083 


Table.  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 
No. 


170168  . 
170172  . 

170174  .. 

170175  ., 
180001  .. 
180004  .. 

180009  .. 

180010  . 

180011  „ 

180014  „ 

180015  . 

180016  . 

180017  „ 
180019  . 

180025  .. 

180026  .; 

180030  „ 

180031  .. 

180035  . 

180036  .. 

180037  .. 

180040  . 

180041  .. 

180043  .. 

180044  .. 

180045  .. 
180048  . 
180051  .. 

180058  .. 

180059  .. 

180060  .. 

180063  .. 

180064  . 
180072  ... 

180078  .. 

180079  .. 
180060  .. 
180001  .. 
180005  .. 
180008  ... 

180093  .. 

180094  „. 

180095  .. 
180099  .. 

180102  ... 

180103  ... 

180104  .„ 
180106  ... 

180115  .. 

180116  .- 

180120  ... 

180121  .. 
180124  .„ 

180126  .„ 

180127  .„ 
180130  .. 

190002  ... 

190003  ... 

190004  ... 
190013  .. 
190014.  ,- 
190018  ... 

190025  ... 

190026  ... 
190034  ... 

190039  .. 

190040  .... 
190044  ... 
190046  ... 

190049 

190050  ... 

190053  .... 

190054  .... 

190059  ... 

190060  .... 
190065  ... 

190077  ... 

190078  ... 

190079  .... 
190063  .... 
190068  .... 
190089  .... 
190095  ... 
190103  .... 


Begin 


0101/93 
0101/93 
0101/93 
0901/92 
0101/93 
1001/92 
1001/92 
0901/92 
0901/92 
0901/92 
C101/93 
0101/93 
1001/92 
1201/92 
0901/92 
0101/93 
1001/92 
1001/92 
0101/93 
0101/93 
0901/92 
0101/9? 
1001/92 
1001/92 
100102 
0101/93 
1001/92 
1201/92 
0101/93 
0101/93 
0101/93 
1001/92 
1001/92 
1001/92 
1001/92 
1001/92 
0901/92 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
10O1/92 
1001/92 
010103 
0901/92 
0901/92 
0901/92 
1101/92 
090102 
0101/93 
010103 
1001/92 
1101/92 
0001/92 
0901/92 
1001/92 
0901/92 
1001/92 
0101/93 
0101/93 
100102 
1001/92 
1001/92 
D101/93 
0101/93 
'1001/92 
100102 
0101/93 
0101/93 
1101/92 
120102 
1001/92 
1101/92 
0101/93 
1001/92 
010103 
0101/93 
0801/92 
10D1/82 
0901/92 
1001/92 
1001/92 
110102 


End 


120103 
1201/93 
1201/93 
080103 
1201/93 
090003 
090003 
0a01O3 

oaoi/93 

080103 
1201/93 
120103 
090003 
11/3003 

oaoi/93 

1201/83 
090003 
090003 
1201/93 
1201/93 

oaoi/93 

1201/93 
090003 
090003 
090003 
120103 
090003 
11/3003 
1201/93 
120103 
120103 
090003 
090003 
090003 
090003 
090003 
000103 
120103 
1201/93 
1201/93 
1201/93 
1201/93 
090003 
090003 
1201/93 

oaoi/93 
oaoi/93 

080103 
1001/93 
060103 
1201/93 
120103 
090003 
1001/93 
0701/93 
0801/93 
090003 
080103 
090003 
120103 
1201/93 
090003 
090003 
090003 
1201/93 
1201/93 
090003 
09,3003 
1201/93 
1201/93 
1001/93 
11/3003 
090003 
100103 
1201/93 
09/30/93 
120103 
120103 
0701/93 
090003 

oaoi/93 

090003 
090003 
1001/93 


Transfer 

ai^usted 

case 

mix  ■ 
index 


0.8824 

0.9648 

0.8689 

1.2882 

1.2013 

1.1783 

12786 

1.7993 

1.1967 

1.5098 

1.1^33 

12661 

1.3010 

1.3053 

1.1002 

1.1669 

1.1342 

0.9958 

1.5246 

1.1703 

15567 

1.9360 

1.0426 

1.1205 

1.0432 

15014 

1.1443 

1.3077 

0.8935 

0.8767 

0.8393 

1.0500 

1.0977 

1.0733 

1.0779 

0.9802 

1.1098 

1.5286 

1.3367 

1.6403 

1.3668 

0.9417 

1.1227 

1.0729 

1.4441 

1.9696 

1.4520 

0.8967 

1.0922 

1.3719 

0.9597 

1.1363 

1.3515 

1.0153 

15277 

1.4180 

1.5678 

1.4229 

1.3257 

15651 

1.0681 

1.2854 

1.2403 

1.3921 

1.1939 

1.4730 

1.4215 

1.0829 

1.5033 

1.0118 

1.0946 

1.0586 

1.4413 

0.9524 

1.4417 

1.4856 

0.9310 

1.2825 

15513 

0.9042 

1.2481 

1.0469 

1.0271 

0.8556 


Transfer 
adjust- 
ment to 

dis- 
charges 


1.0000 

0.9298 

0.9200 

0.9680 

0.9959 

0.9743 

0.9956 

0.9986 

0.9619 

0.9990 

0.9096 

O9904 

0.9898 

0.9794 

0.9638 

0.9861 

0.9862 

0.9883 

0.9992 

0.9648 

0.9921 

0.9909 

0.9521 

0.9656 

0.9766 

0.9919 

0.9834 

0.9783 

0.9537 

0.9710 

0.6199 

0.9706 

0.9646 

0.9766 

0.9685 

0.9717 

0.9819 

0.9959 

0.9970 

0.9979 

0.9997 

0.9028 

0.9728 

0.9728 

0.9983 

0.9975 

0.9987 

0.9801 

0.9705 

0.9080 

0.9708 

0.9781 

0.9943 

0.9668 

0.9824 

0.9977 

0.9985 

0.9748 

0.9885 

0.9882 

0.9731 

0.9725 

0.9856 

0.9976 

0.9792 

0.9995 

0.9980 

0.9750 

0.9989 

0.9714 

0.9756 

0.9506 

0.9696 

0.9561 

0.9983 

0.9965 

09626 

0.9787 

0.9935 

0.9603 

0.9744 

0.9819 

0.9749 

0.9681 


Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 
No. 


190109  

190111   

1901^  

190115  

190116  

190118  

190120  

190127  

190128  

190130  

190131  

190134  

190135  

190136  

190142  

190144  

190145  

190146  

190147  

190149  

190151 

190160  ....:.... 

190162  

190167  

190175  

190177  

190178  

190184  

190185  

190186  

190187  

190189  

190190 

190191  

190193  

190194 

190197  

190200 

190201  

190202  

190203  

190205  

190206 

190207  

190206  

190211  

190213  

200001  

200006  

200007  

200009  

200017  

200018  

200021  

200025  

200026  

200027  

200028  

200031  

200032  

200033  

200034  

200041  

200043  

200052  

200055 

200062 

200066 

210006  

210011  

210046  

210049  

220001   

220002  

220003  

220004  

220006 

220000  

220010  

220012  

220015  ™. 

220016  

220017  .„ 

220019  


Begin 


1001/92 

1001/92 

0101/93 

0101/93 

0101/93 

1001/92 

0901/92 

1001/92 

1001/92 

1001/92 

0101/93 

1001/92 

1Q01/92 

1001/92 

1101/92 

090102 

100102 

0101/93 

1001/92 

1001/92 

1001/92 

0901/92 

0101/93 

09.0102 

0101/93 

0101/93 

0901/92 

1001/92 

0101/93 

1001/92 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

1001/92 

0101/93 

0901/92 

090102 

090102 

0101/93 

0901/92 

0901/92 

0901/92 

0101/93 

0101/93 

0101/93 

0101/93 

1001/92 

1101/92 

1001/92 

090102 

0101/93 

1001/92 

0101/93 

1001/92 

0101/93 

1201/92 

01O1O3 

010103 

09,27,02 

01O1O3 

010103 

010103 

1001/92 

0101/93 

0101/93 

1001/92 

0101/93 

0101/93 

0101/93 

0101/93 

1001/92 

1001/92 

iaOl/92 

1001/92 

100102 

1001/92 

1001/92 

1001/92 

1001/92 

1001/92 

1001/92 

100102 


End 


090003 
090003 
1201/93 
1201/93 
1201/93 
090003 
0801/93 
090003 
090003 
09^3003 
1201/93 
090003 
090003 
090003 
10O1O3 

oaoi/83 

090003 
1201/93 
090003 
090003 
090003 
0001/93 
120103 
080103 
1201/93 
1201/93 
0801/93 
030003 
1201/93 
090003 
1201/93 
120103 
120103 
1201/93 
1201/93 
090003 
1201/B3 
0801/93 

oaoi/93 

0801/93 
1201/93 
0801/93 
080103 
080103 
1201/93 
1201/93 
1201/93 
1201/93 
090003 
1001/93 
090003 

oeoi/93 

120103 
090003 
1201/93 
090003 
1201/93 
11/3003 
1201/93 
1201/93 
0917503 
1201/93 
1201/93 
120103 
090003 
1201/93 
1201/93 
090009 
1201/93 
1201/93 
1201/93 
1201/93 
090003 
090003 
090003 
090003 
090003 
090003 
090003 
090003 
090003 
090003 
090003 
090003 


Transfer 

adKJSied 

case 

mil 


15015 

1.5617 

1.3109 

1.3003 

15292 

1.0439 

0.9145 

1.4300 

0.9131 

0.9996 

15978 

0.9886 

1.3917 

1.0509 

0.9707 

1.1478 

0.9373 

1.5698 

0.9831 

0.9744 

1.0885 

1.1447 

15312 

15631 

0.8972 

1.5220 

0.9770 

0.9820 

15561 

0.9017 

0.8581 

0.4742 

09721 

15381 

15671 

1.1245 

15877 

1.5276 

1.4347 

1.4769 

1.5417 

1.7737 

1.4321 

1.1983 

0.8247 

06060 

5.3328 

15774 

1.1658 

1.0220 

16692 

15738 

1.1588 

1.1373 

1,1708 

1,0486 

15471 

0.9616 

1.2^3 

15540 

1.6698 

15206 

1.1833 

0.6249 

1.0205 

1.0726 

0.9534 

1.1910 

1.1125 

1.2705 

1.1296 

1.1280 

1  1847 

1.4344 

1.0773 

15344 

1.3043 

1.1496 

15177 

1.3111 

1.1866 

15529 

15564 

1.0791 


Transfer 
adiusl- 
ment  to 

dis- 
charges 


09780 

09986 

0,9993 

0,9958 

0,9053 

0,9629 

09331 

0  9936 

1.0000 

0,9601 

0,9670 

0,9003 

0,9996 

09686 

09638 

0,9792 

0.9930 

09992 

0.9746 

0.9770 

0.9654 

09967 

09951 

0.9731 

1.0000 

0.9969 

0.9674 

0.9750 

0.9965 

09706 

0,9774 

0,6735 

:,9805 

09838 

0,9799 

0,9748 

0,9936 

09990 

0,9868 

0,9941 

0,9992 

0.9934 

0  9993 

09030 

0.9224 

0.9675 

1.0000 

0.9932 

09848 

0.9662 

0  9973 

0.9965 

0.9906 

09853 

099O4 

0,9846 

09695 

09691 

09916 

0,9770 

0,9966 

09683 

0,9846 

09903 

0,9900 

0  9739 

0,9675 

09786 

0,9856 

09901 

0.9677 

09794 

09657 

09965 

09828 

0.9901 

0.9893 

0.9053 

0.9905 

0,9732 

0,9901 

0,9613 

0,9936 

09862 
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Table  9.— 1993  Transfer  adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  DiSCHARGES  FOR 
Capital  Hospital-Specifk:  Rate 
Redeterm«nations— Continued 


No. 


JMI 


awao 

aaaej  — . 
awes . 

220004  

22oaes  

2aOQ2« 

220028 

220029 

220030  

220031  

yj^y^^ 

22003^  

220038 

220038  

220042  

220046 

22004* 

220048 

220040 

220050  

220051  

220062  

220063  

220065  

2200S7  

220068 

220060 

220062  

220063  

220064  ._.._- 

220066 

220066 

220067  

220066  

220070  

220071  

220073  

220074  

220075 

220076  

220077  

220079  

220060  ... 

220081 

220082  

220084 

220086 

220088 

220080  

220090  

220002 

220004 

220096 

220097  

220006 

220099 

220100 

220101   

220102 

220104 

220105  

220106  

220107  

220108  

220110  

220111   

2201 16 

220118 

220119 

220120 

220123 

220126 

220128  

220136  

220156 

220171  

230009 

230007  

230012  

230013  

230014  

230015  

230017  

230020  


B«gtn 


End 


1CW)1« 
1001/92 
lOCIW 
1QA1V92 
1QC1A2 

1001/92 
1001/92 
1001/92 
09C7/92 
1001/92 
1001/92 
10D1«2 
1001/92 
1001/92 
IQOI/Se 
IODt/92 
10O1«S 
1QOI/92 
1001/92 
1Q01« 
1001/92 
1O01/92 
1001/92 
1001/92 
1001/92 
1QOt«2 
1001/92 
1001/92 
1001/92 
1001/92 
1QOt/9S 
1001/92 
1001/92 
1001/92 
1001/92 
1001/92 
1O01A2 
10O1«2 
1001/92 
1001^2 
1001/92 
10D1W 
1001/92 
1Q01/92 
1001/92 

1001/92 

lODiac 

1001/92 
1001/92 
1Q01/82 
1001702 
1001/92 
1001/92 
1001/92 
1001/92 
1001/02 
1O01/92 
1001/92 
1Q01A2 
1001)92 
1001/92 
1Q01/92 
1001/02 
1001/92 
0907/92 
1001/92 
1001/02 
1001/02 
1001/92 
1001/02 
100  V92 
1001/92 
1001/02 
1001/92 
1001/92 
01/01/93 
01/01/93 
0101/03 
0101/93 
01O1A3 
01OVB3 
0101/93 


090003 
09Q0«3 
09^3093 

oaauaa 

0900*3 
0ai3O99 

ooovos 

0930/93 

090093 

0905/93 

090093 

090093 

0900/93 

090083 

0900/93 

09OO93 

090093 

0900/93 

09O0S3 

09OOB3 

090093 

090093 

090093 

09OOS3 

090093 

090093 

090093 

090093 

090093 

090083 

090093 

0»3O93 

09Oa»3 

09O0«} 

090093 

09OaS3 

090093 

090093 

090093 

090093 

090093 

090093 

090093 

09OO93 

090093 

090093 

09/25/93 

09OOS3 

09O(M3 

09O<Va3 

090093 

09OOS3 

09OOS3 

090093 

090033 

090093 

090093 

09O0«3 

090093 

090093 

000093 

090093 

090093 

090093 

090093 

090093 

0»25«3 

090093 

090093 

090093 

09OO9Q 

090093 

090093 

090093 

0SOO93 

0SOO93 

000093 

1201/99 

1201/03 

1201/93 

1201/93 

1201/93 

120I/93 


Transtef 

adjusted 

case 

mia 
rntfsx 


1201/93I 


1.1750 

1.2664 

1.1631 

1.1751 

1.0964 

1.3788 

1.4017 

1.1421 

1.0916 

1.6523 

1.3330 

1.2150 

1.5936 

1J409 

1.2687 

12562 

1.3798 

0.7363 

12306 

0,9597 

1.1962 

12007 

12866 

1.1976 

15912 

1  1249 

1.1434 

0.7216 

1.2084 

1.1970 

15448 

1.3006 

1.2468 

0.5923 

1.1605 

18220 

1.3085 

1.2420 

1.1746 

1.2116 

1.6496 

1.1464 

15230 

0.9662 

15112 

15142 

1.5724 

1.5477 

15473 

1.1875 

15704 

15235 

1.1886 

1.0484 

1.2236 

1  1621 

15430 

1.3982 

0.6305 

15363 

1  1450 

1.1355 

1.1133 

1  1629 

1.9831 

1.1966 

1.8D75 

2.0766 

13325 

1.1828 

1.0257 

15286 

1.0833 

1.1576 

13047 

1.6778 

1.1361 

1.0475 

0.6678 

1.3410 

0.8897 

15186 

1.6244 

1.6400 


Transler 
adjust- 
n»enl  10 

db- 
charge* 


Table  9.— 1993  Transfer  Adjusted  {  Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad-      Case  Mix  Index  and  Transfer  Ad- 


justment to  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


No. 


03912 

230021  . 

a9922 

230022  . 

aA»4a 
aSaae 

230040  . 
230042  . 

0.9880 

230043  . 

0.9808 

230063  . 

0.9078 

230055  . 

Ql9881 

230058  . 

0.9794 

230063  . 

0.9974 

230086  . 

a9930 

230071  . 

0.9916 

230076  . 

0.9088 

230078  . 

0.9813 

230080  . 

Q.9836 

230087  . 

0.9961 

230089  . 

0.9941 

230096  . 

1.0000 

230101  . 

0.9794 

2X103  . 

0-9753 

230104 

0.9933 

230105 

0.9881 

230107 

0.9832 

230110 

0.9892 

230114 

0.9922 

230115 

0.9770 

230118 

0.9800 

230119 

0^674 

230121 

0.9902 

230122 

0.9867 

23012S 

a9790 

230128 

0.9040 

230129 

0.9010 

230130 

0.9887 

230134 

0.9854 

230136 

0.9087 

230137 

0.9884 

230141 

0J767 

230142 

0.9883 

230143 

0.9826 

230144 

0.9087 

230146 

0.9001 

230148 

0.9920 

230148 

0.9886 

230151 

09018 

230156 

0.9643 

230167 

0.9988 

230180 

0.9886 

230171 

0.9807 

230175 

0.9820 

230176 

0.9818 

230184 

0.98S9 

230186 

a9827 

230190 

09750 

230191 

0.9828 

230193 

0.9868 

230194 

0.9830 

230196 

09800 

230197 

1.0000 

230204 

0.99O7 

230206 

0.9864 

230208 

0.9829 

230211 

0.9005 

230213 

0.9873 

230216 

0.9088 

230217 

0.9762 

230223 

0.9093 

230227 

09988 

230228 

O9901 

230230 

0.9966 

23023S 

09682 

230236 

0.9728 

230237 

0.9888 

230238 

03780 

230244 

09853 

2302S3 

0.9986 

230254 

0.9871 

230250 

09717 

230280 

03638 

230270 

03933 

230273 

0.9225 

230278 

0.9642 

230277 

0.9004 

240001 

0.9962 

240003 

Begin 


Bid 


1001/02 
01OU03 
1001/82 
0101/93 
0101/83 
01O1A3 
0101/03 
1001/82 
0101/03 
0101/03 
1101/92 
01OI/93 
1001/82 
1001/92 
0101/83 
0001/92 
1001/02 
1001/02 
0101/83 
0101/93 
0101/83 
01OIA3 
1001/92 
01OI/93 
0101/83 

iaoi«2 

1001/82 
01O1A3 
1001/82 
1001/92 
0101/83 
0101/83 
0101/83 
0101/99 
01OI/B3 
1Q01/82 
1001/92 
0101/93 
0101/83 
01O1/B3 
1001/92 
0101/90 
0101/83 
0101/83 
0101/03 
0101/93 
1001/92 
0101/93 
1001/92 
0101/93 
1001/92 
0101/03 
0101/93 
0101/93 
1001/92 
0101/93 
1001/92 
1001/92 
1001/92 
1001/92 
0101/93 
0101/93 
0101/83 
0101/93 
0101/93 
0101/83 
0101/93 
0101/93 
01/01/83 
0101/83 
1Q01/92 
1001/92 
1001/92 
1001/92 
1001/82 
01O1/S3 
0101/93 
0101/83 
0101/93 
0101/99 
0101/93 
0101/93 
0101/83 
.  0901/92 


Transfer 

aO|usted 

case 

mil 

mdex 


090om 

1201/83 
09Oa«3 
1201/8} 
1201A3 
1201/83 
1201A3 

oaooAi 

1201/83 
1201/83 
1001/83 
120I/93 
09OQS3 
090083 
1201/83 

oaoi/83 

09O0«3 
00OQO3 
1201/93 
1201AS 
1201/83 
1201A9 
09Q<M9 
1201/83 
1201/83 
09OQ83 
09O»B3 
1201/83 
090003 
09O0M3 
120tJ83 
1201/83 
1201/03 
1201/83 
1201/83 
09O0A3 
090009 
1201/90 
1201/00 
1201/99 
090083 
1201/83 
1201/83 
1201«9 
1201/99 
1201/99 

09oar83 

1201«3 
0900183 
1201A9 
090093 
t201« 
1201/B9 
1201/03 
09OQ«g 
1201/93 
09OQn3 
090009 
090009 
090093 
1201/03 
1201/03 
1201/09 
1201/93 
1201/09 
1201/93 
1201/93 
1201/93 
1201/83 
1201/99 
090083 
090093 
090093 
090093 
003093 
1201/83 
1201AS 
1201/83 
1201/99 
l20t/98 
1201/83 
1201/99 
1201/93 
0801/93 


Transler 
adjuei- 
memio 

dis- 
cTiarges 


1.5763 

15896 

15464 

1.1462 

0.4818 

1.4729 

15027 

09529 

1.3529 

1  5134 

06167 

1.3137 

1.1496 

1.1798 

0.9959 

1.3612 

1.2437 

1.1119 

1.0108 

1.8217 

1.5885 

0.8731 

15649 

0.6498 

O9760 

15737 

15364 

1.3072 

13009 

1.4049 

1.4204 

1.9582 

1.6450 

15139 

15738 

1.1502 

1.8064 

1.1780 

1.1728 

1  1783 

1.1690 

15918 

15449 

1.3634 

1.1672 

15130 

1.3441 

1.0680 

2.8575 

1.1940 

1.1275 

1.1192 

1.3386 

0.8775 

15672 

1.1661 

15B63 

15684 

15866 

10832 

15252 

09821 

1.0421 

1.3452 

1.1336 

1.3363 

1.4427 

1.3167 

1.3609 

0.9343 

1.3266 

1.1151 

1  1803 

1.4492 

1.2354 

15244 

15010 

1.2254 

15426 

1.6691 

0.9342 

15276 

1.5247 

15232 


039n 
03796 
09804 
03767 
09782 
0.9082 
03879 
0.9889 
09922 
09981 
03978 
03973 
0.9823 
03864 
09779 
0.9964 
0.9772 
09063 
03878 
03881 
0.9S79 
03678 

13000 

0.9484 
0.9640 
03042 
O9740 
09929 
03820 
03080 
03874 
O90O4 
03746 
03873 
03880 
O907B 
0.9881 
03841 
03828 
03807 
0.9803 
03678 
O9907 
03740 
03040 
09868 
03787 

^sxoo 

03818 
0.9777 
0.9866 
03623 
03664 
03875 
0.9644 
0.9882 
09896 
0.9925 
0.9478 
03726 
03431 
0.9782 
0.99ffi 
09660 
03907 
03070 
03001 
0.9884 
03896 
0.9996 
0.9947 
03701 
0.0863 
03631 
0.9914 
0.9811 
0.9940 
03800 
0399O 
0.9944 
03870 
03884 
03790 


JUSTMENT     to     DISCHARGES     FOR 

Capital   Hospital-Specific   Rate 
REDETERMINATIONS— Continued 


Provider 
No. 


240004  .. 
240008  .. 

240007  .. 

240008  .. 

240010  .. 

240011  .. 

240013  .. 

240014  .. 
240018  .. 

240018  .. 

240019  .. 

240020  .. 

240021  .. 

240022  .. 

240023  .. 

240026  .. 

240027  .. 

240028  .. 

240029  .. 

240030  .. 

240031  .. 
240038  .. 
240041  .. 
240043  .. 

240046  .. 

240047  .. 

240048  .. 

240050  .. 

240051  .. 

240052  .. 
240063  .. 
240058  .. 
240068  .. 
240050  .. 

240081  . 
240063  . 
240084  . 
240086  . 
240086  . 

240089  . 

240071  . 

240072  . 

240073  . 
240076  . 

240078  . 

240079  . 

240080  . 

240082  . 

240083  . 
240004  . 
240086  . 

240086  . 

240087  . 

240088  . 

240090  . 

240091  . 
240003  . 
240094  . 
240008  . 

240007  . 

240008  . 
240100  . 

240102  . 

240103  . 
240105  . 
240108  . 

240107  . 

240108  . 
240108  . 

240111  . 

240112  . 

240114  . 

2401 15  . 
240118  . 

240117  . 

240118  . 

240121  . 

240122  . 
240123. 
240124  . 

240127  . 

240128  . 
2401X 
240132  . 


Begin 


End 


DIOtAS 
0101/83 
1001/82 
1001/82 
01O1/83 
1001/02 

^aoM9^ 

0101/83 
1001/82 
1001/92 
0101/93 
1O01/92 
1001/92 
01OW83 
0101/03 
01O1A3 
1001/02 
1001/82 
lQOI/82 
0101/03 
0101/83 
0101/83 
1001/82 
01/DIA3 

iQotAe 

01OV83 

09OU82 

0901/02 

1001/92 

1001/02 

01O1/S3 

0101/83 

1001/82 

1001/92 

0101/93 

0901/92 

0101/93 

10O1A2 

0901/82 

0101/93 

0101/83 

01O1/B3 

0101/93 

0101/93 

0101/93 

1001/92 

01/01/83 

01O1A3 

0101/03 

01O1A3 

0101/93 

1001/82 

0101/93 

0101/93 

1001/92 

0101/93 

1001^2 

1001/92 

0101/93 

0101/83 

1001/92 

12/01/92 

0101/93 

1001/92 

1001/82 

0101/93 

0101/03 

1001/92 

0101/93 

0101/83 

0101/93 

0101/93 

0101/93 

1001/92 

1101/92 

0101/93 

1001/92 

1001/92 

0101/93 

0101/83 

0101/83 

0101/83 

0101/83 

0101/83 


Transler 

adtusted 

case 

mix 

index 


1201A3 
1201/«S 

oaaam 

09O0n9 
120t/81 
09O0A} 

oaoom 

12/31/93 
09OCN9 

09O0im 

1201/81 
090009 
090083 
12/31/83 
120U83 
1201A9 
09Oa«3 
0900^3 
09Oa«3 
1201/83 
1201/83 
120U83 
09OaM9 
1201/99 
090009 
1201/«9 

oeoi«] 

0801/99 
090099 
09OO93 
1201/03 
120I/I9 
09OOB3 
090003 
1201/B3 
0801/83 
1201/83 
09O0«9 
090093 
1201/83 
1201/93 
1201/99 
1201/99 
1201/89 
1201/99 
090093 
1201/93 
1201/09 
1201/99 
1201W 
I201/93 
09OQ/93 
1201/93 
1201/93 
090099 
1201/93 
09O(W3 
090098 
1201/93 
1201/93 
09OO9S 
110093 
1201/09 
090083 
090083 
1201/83 
1201A3 
090093 
1201/99 
1201/09 
1201/03 
1201/93 
1201/99 

oeoom 

10O1O9 
1201/09 
000099 
000099 
1201/09 
1201/99 
1201/83 
1201/99 
1201/83 
1201/S3 


Transler 


men!  10 

dis- 
c/iarges 


1.4308 

1.1071 

1.0680 

1.0377 

1.0804 

1  1066 

15215 

1.0700 

1.»20 

15000 

15947 

1.1820 

1.1335 

1.0848 

1.1045 

1.1706 

10193 

1.1021 

15072 

1.3603 

10285 

1.4864 

15726 

15232 

1.0138 

1.3857 

1J038 

1.1460 

0.9263 

15131 

1.4800 

15678 

1.0014 

15157 

15880 

13328 

1.1660 

09623 

1.3828 

1.1536 

1.U366 

1.0440 

1.0083 

1.0925 

1.4016 

1.0482 

1.3980 

I  1828 

13415 

1.3700 

0.8965 

1.1710 

1  0765 

1.4722 

1.0886 

09828 

1.2779 

09767 

1.1305 

1.0810 

10135 

12730 

1.0488 

1.1250 

0.9232 

15197 

0.9O93 

1.0243 

09307 

1.0282 

10339 

1.0300 

1.6475 

0.9114 

1.1158 

O9083 

0.9012 

1.0013 

1.0234 

1.0606 

1  0061 

1.1426 

09529 

1.1894 


0.9006 

0.9827 

09677 

0.9687 

0.9ft«S 

0.9001 

0.9670 

0.9447 

0.9896 

0.9728 

03004 

0.9767 

0.9611 

09677 

0.9657 

09735 

O9730 

0.9796 

0.9740 

0.9007 

0.9283 

0.9975 

03740 

0.9828 

0.9614 

0.9976 

0.9687 

0.9482 

0.9330 

03813 

09080 

0.9848 

0.9534 

0.9888 

0.9O4O 

03819 

0.9886 

0.9824 

0.9814 

0.9845 

0.9700 

09954 

0.9467 

0.9610 

0.9862 

0.9883 

03868 

03861 

0.9697 

03618 

0.9660 

03630 

0.9797 

03720 

03628 

0.9350 

0.9816 

0.9484 

03726 

0.9763 

09703 

0.9795 

09880 

0.9666 

03668 

0.9936 

03800 

0.9670 

0.9733 

0.9485 

09886 

09028 

0.9886 

0.9293 

0.9632 

0.9682 

0.9630 

0.9546 

0.9498 

09707 

03841 

09627 

03454 

098B1 
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Table  9.- 

-1993  Transfer  Adjusted 

Table  9.- 

-1993  Transfer  Adjusted 

Table  9.- 

-1993  Transfer  Adjustph 

Case  Mix  Index  and  Transfer  Ad- 

Case Mix  Index  and  Transfer  Ad- 

Case Mix  Index  and  Transfer  ad- 

justment    TO    Discharges 

FOR 

justment    TO    Discharges 

FOR 

JUSTMENT     TO     DISCHARGES 

FOR 

Capital   Hospital-Specific 

Rate 

Capital   Hospital-Specific 

Rate 

Capital   Hospital-Specific 

Ratf 

Redeterminations— Continued 

Redeterminations— Continued 

Redeterminations— Continued 

Transfer 

Trwisfer 

Transfer 

Transfer 

Transfer 

Transfer 

PwOer 
..-      No. 

Bagtf) 

End 

adiusted 
case 
mx 

merti  to 
dis- 

Provider 
No. 

Begin 

End 

adjusted 
case 

adtusl- 
mentlo 

dis- 
charges 

Provfler 
f*) 

Begin 

End 

adiusteo 
case 

aoiust- 

menfto 

index 

charges 

index 

indei 

dis- 
charges 

240133  

0101/83 

1201/93 

1.1246 

0.9643 ' 

250079 

1001/82 

09OQO3 

0.8712 

03527 

260123  

010103 

1201/83 

1  0381 

0  9766 

240136  

1001/92 

090093 

0.9478 

0.9843 

290081  

1001/92 

090083 

15175 

03966 

260134  _. 

010103 

120103 

15447 

09895 

240138 

1001/92 

090083 

0.8781 

03800 

290002  ... 

1001/92 

090093 

15190 

09925 

280138 

0101/83 

1201O3 

1  8623 

09980 

240130  

1001/02 

090003 

0.9635 

0.9667 

250083  

0101/83 

120103 

0.9690 

03786 

260146  ._ 

1101/02 

1001/83 

09853 

09646 

240140  

01/D1A3 

1201/93 

0.9138 

0.9348 

250064  _ 

1001/92 

090QO3 

1  1229 

0.9966 

260158  

01O1OS 

1201/83 

1  1132 

0  9801 

240141   _ 

0101/03 

1201/93 

1.0246 

0.94(0 

250089  

1001/92 

090083 

1.0480 

0.97O0 

260190  _. 

0101/83 

1201/83 

15136 

0  9671 

240142 

0101/83 

1201/93 

1.0423 

09486 

290086  

1001/92 

090QO3 

0.9588 

03833 

280180 

01/01/83 

12/91/83 

1  1338 

0  9750 

240143 

1001/02 

09OO93 

0.9227 

0.9654 

290088  

1Q0102 

090003 

0.9633 

03683 

280162  

010103 

1201/83 

1  1511 

0  9750 

240144 

01O1JB3 

1201/93 

09647 

0.9562 

2^)080 

0101/83 

1201/93 

1.0563 

03892 

280188  

0101/83 

1201/63 

15'2i 

09834 

240146 

i(M>i/ae 

09O0O3 

0.9767 

0.0468 

250083 . 

100102 

090003 

1.1483 

0.9860 

260178  

1001/92 

000003 

1  568:3 

0  9976 

240148  ... 

0101/83 

1201/93 

09088 

03552 

250085  .... 

10O1/B2 

OaQM3 

1.0351 

03836 

280178  

010103 

1201/83 

1  5136 

09962 

2401S0  

1001/82 

09/30/93 

09295 

1.0000 

250096 

1001/92 

090003 

1.1164 

0.9907 

280179   .... 

0101/93 

1201/83 

1  5218 

03988 

240192  

0101/83 

1201/93 

0.9754 

0.9400 

250097  

100102 

09O0O3 

15123 

03»7 

280180  

0101/93 

120109 

1  9886 

03976 

240153  

10D1/92 

090093 

1.0222 

0.9636 

290008  

10O1/B2 

09OQO3 

08863 

0.9838 

280188 

0101/83 

1201/B3 

1  3866 

09825 

240164  

0101/93 

1201/83 

1.W74 

09768 

250000  .... 

1001/82 

090083 

15529 

0.9639 

260190  

01/01/93 

12/31 03 

15047 

03860 

240196 

1001/82 

0900/83 

0.9662 

09246 

250100  

1001/92 

090083 

15450 

0.9870 

260191  

01O1O3 

120109 

15010 

09794 

2401S7  _. 

0gO1A2 

0801/83 

1.0315 

0.9300 

250101  

100102 

09OQO3 

08787 

09757 

260193  ...-.    _ 

01/01 03 

1201/83 

15639 

09645 

240181  

1001/82 

090093 

0.9934 

0.9804 

250104  

100102 

090093 

13333 

0.9988 

1  260196  

090902 

090003 

1.1455 

09058 

240162  ... 

0101/93 

12/31/83 

0.9867 

0.9517 

250106 __ 

1001/92 

090093 

08909 

03645 

260198  ..... 

01/D1/83 

120103 

15514 

0  9871 

240183 

240186  

OlOt/83 
1001/82 

1201/93 
09OQS3 

0.9341 
1.1512 

0.9657 
0.9632 

250107  

2S0100  

100102 
1001/82 

09QQS3 
09OQO3 

0.9496 
09586 

0.9745 
0.9612 

260200  

0101/83 

1OD1/02 

1201/83 

1.1825 
1.1974 

0.9712 
0  9797 

270002     ...    .. 

240189  

0101/83 

1201/93 

09553 

09S86 

250112  

1001/82 

090093 

0.9642 

0.9486 

270008  _ 

100102 

0900/99 

09936 

yJOOOO 

240170 

0101/83 

1201/B3 

1.0703 

03788 

290117  

0101/93 

1201/93 

1.0534 

0.9632 

270007  _ 

1001/02 

09366 

0  9776 

240172  ..      _ 

01O1/B3 

1201/93 

1.1111 

03735 

250119  

10D1/92 

090083 

10904 

0.9694 

270013 

0101/83 

1201/99 

15805 

09029 

240173  ... 

0101/93 

1201/93 

0.9645 

0.9821 

250120 

100102 

090003 

09979 

0.9862 

270019  ...__ 

0101/03 

1201/93 

09766 

0  9767 

240179  

01/D1«) 

1201/83 

0.9853 

03729 

250122  

0901/92 

0801/93 

1.2097 

0.9930 

270021  .....     . 

10D102 

0MQO3 

1.1272 

09664 

240100  ... 

0101/83 

1201/93 

0.9140 

0.9456 

2S0124  

0101/93 

1201/93 

0.8952 

03762 

270033 

0101/83 

12/31/93 

0.9279 

0  9817 

2401M 

10O1W 

090003 

09985 

0.9792 

250125  ..._ 

0101/83 

1201/B3 

1.3094 

03880 

270030  

01/D1/B3 

1201/93 

0  9478 

0  9790 

240107 

01O1/B3 

1201/93 

1.2825 

0.9815 

250131 _ 

0101/93 

1201/93 

1.0301 

0.9704 

270048  

1101/92 

1001/93 

1  0678 

09688 

248192 

oioins 

1201/S3 

1.0835 

09796 

250136  

0101/93 

1201/93 

0.8105 

1.0000 

270067  

01/01/83 

1201/93 

1.1725 

0  9778 

240193  

10A1/e2 

090093 

1.1249 

O9900 

250140  

100102 

090003 

09064 

0.9893 

270069  ....     . 

11/01/82 

10OI/93 

08529 

09620 

240108  

01O1A3 

120103 

06006 

0.9976 

260003  

090102 

080103 

1.0188 

0.9625 

270063 

1O01/92 

0.8679 

09383 

240200  

01«l/83 

120103 

0.8504 

O8770 

260004  

01A)1O3 

120103 

10429 

03842 

270083  

01/01/93 

1201/93 

1.0133 

0  9245 

240207  

oioim 

1201/83 

1.1868 

0.9792 

260005  

0101/93 

1201/83 

1.6696 

09747 

270084  

0101/93 

1201/93 

09094 

09392 

240210  ... 

0901/02 

0801/93 

12920 

0.9832 

280011  

0101/93 

120103 

1.5829 

0.9060 

260001  

10D1/92 

090093 

1.0436 

0  9678 

290002  

1Q01/92 

090093 

0.8115 

0.9687 

280012  

100102 

1031/99 

1.0807 

0.0680 

280006  ....... 

0901/82 

oaoi/83 

1.4358 

0  9919 

290003  

1001/92 

090093 

0.9249 

0.9660 

260014  

01/01/83 

1201/>3 

1.7307 

0.9088 

280012  

01/01/83 

i2oi/n 

15119 

0-9793. 

290004  

10D1A2 

090093 

1.4356 

0.9987 

280015  .... 

01/D1/93 

120103 

1.1876 

09550 

280015  

10D102 

10988 

09663 

250006  .... 

1001/92 

090093 

0.9891 

0.9805 

280017  

0101/93 

1201/93 

15216 

0.9752 

280017  

08/01 /B2 

07/31/83 

1.1135 

0  9661 

250007  ..... 

10D1/B2 

090003 

15262 

0.9025 

280018  ... 

10D102 

090083 

09459 

03623 

260025  

0901/92 

0801/03 

1.0221 

0.9607 

290008  .... 

10D1A2 

090003 

0.9914 

O9410 

26Q019 

01/D1/93 

1201/93 

1.0602 

0.9611 

280030  

0901/82 

080103 

13663 

09882 

250009  

1001/82 

090093 

1.1391 

0.9841 

280021  

1001/92 

09QO93 

1.4496 

0.9668 

280031 

10D1/92 

090009 

1  0504 

0  9754 

250010  

1001/92 

090003 

10673 

03821 

280023  

10D1/92 

090003 

15373 

03808 

280032  

01/D1/93 

1201/93 

15422 

09848 

250015  

10D1fl2 

090083 

1.0511 

0.9612 

280024  

12«1/92 

11/3093 

1.0361 

O9810 

10D1/92 

09ODO3 

1  0935 

0  9739 

250018  

10D1/9Z 

09OQO3 

09044 

0.9900 

280025  

1001/92 

090003 

15413 

0.9814 

260039  .....    . 

1001/92 

09OQO9 

1  1519 

0  9703 

290019 

1001/92 

090003 

1.3892 

0.9973 

260027  

0101/93 

120103 

1.5856 

09000 

280040 

010103 

1201/93 

1.5816 

0.9976 

2500BO  

1O01/92 

09O0OS 

0.9700 

0.9571 

280029  

1001/92 

090093 

1.1960 

03707 

260041  

01/01 03 

1201/19 

1.0135 

09827 

250021  .._. 

1001/92 

090003 

09405 

0.9189 

260090  

1001/92 

09OQO3 

1.1694 

03684 

260046  ...      . 

010103 

1201/08 

1.0352 

0-9755 

250023  

01/01/93 

1201/93 

08434 

09634 

280091  

0101/93 

1201/93 

1.4977 

03982 

260047  

01/01/93 

12O1/0a 

1.0863 

09682 

250024  

10O1A2 

09OQO3 

1.0274 

0.9540 

260092  .. 

010103 

120103 

1.6376 

03975 

280048  -„ 

1O01/92 

09/3000 

1.0501 

0.9961 

790029      

1001/92 

090003 

1.0165 

09812 

260034  

01/D1/83 

1201/83 

1.0071 

0.9860 

280064  _. 

1001/92 

15418 

0.9683 

250027  

10D1«2 

09O0O9 

1.0457 

03437 

260096 

12W102 

11/3003 

1.0866 

03746 

280067  .... 

10D1/92 

09OQO3 

1.0038 

0.9628 

250029 

01/01/83 

1201/83 

0.9426 

08486 

280096  

01O1/8S 

1201/99 

1.0771 

0.9850 

280068  ....    .. 

10D102 

15692 

03809 

250030  

01/01/83 

120103 

09986 

09567 

280030  

09O1O2 

0801/83 

1.2078 

0.9774 

280061   ...-..„. 

01/01/83 

1201/99 

1.3800 

0.9857 

250035  

100102 

090093 

0.8637 

03686 

260040  

1001/82 

090003 

1.4935 

0.9986 

280086  

0101/83 

1201/99 

14418 

09843 

250036  

10O1A2 

09OQO3 

0.9948 

0.9593 

2600U  

010103 

120103 

1.0825 

0.9766 

280074  

10D1/92 

090009 

1.0865 

03617 

2S0O37  .....     . 

10D1/B2 

09OQO3 

0.8926 

0.9669 

260047 

100102 

090093 

1.2892 

0.9903 

280078 

0801/92 

07/31/03 

1.0690 

0.9674 

250038  

1001/92 

090003 

0.9992 

0.9701 

2600SO  ..  ._, 

01X>1/83 

120103 

1.1236 

09666 

280079 

0801/92 

07O1/B9 

1.0206 

0.9505 

250038  

10D1A2 

09OOS3 

09749 

0.9684 

260063  

100102 

09f3O93 

1.1332 

03829 

280081  

10D1/92 

09O0O3 

1.4825 

0.9966 

250040  

1001/92 

090093 

1.3064 

0.9908 

280064  

01/01/93 

120103 

15744 

03931 

280083 

1101/92 

1001/03 

1.0274 

09608 

250042  ... 

1OD1/02 

090093 

1.1621 

0.9808 

280067  

1001/92 

09OQO3 

15139 

0.9756 

280085  

0101/93 

12/31/93 

0.7308 

0.9156 

250043 

1001/92 

090003 

0.8795 

0.9434 

260062  

01/01/93 

1201/9S 

1.1922 

0.9866 

280088  

09O1O2 

09/1909 

1.6797 

0.9996 

250045  

1001/92 

09OQO3 

1.1894 

03686 

260063  

01/0103 

120103 

1.1379 

03604 

280080  

10D1/92 

090093 

1.0480 

0.9649 

250047  

1001/92 

09OQO3 

0.9733 

0.9610 

260084  

01/0103 

120103 

1.3724 

03843 

280101  

1001/92 

09O0OS 

1  1423 

0-9719 

250048 

0101/98 

1201/33 

1.4279 

0.9987 

260068  

01/01/83 

120103 

1.7650 

09001 

280102  

0101/93 

120103 

0.9800 

0.9422 

250049  

10D1/92 

09OQO3 

03192 

09814 

260070  

01/C1/93 

120103 

15671 

0.9222 

280108  

0801/02 

070103 

1.0414 

09934 

250050  

1001/92 

090003 

1.2378 

0.9828 

260073  

0101/93 

120103 

1.0478 

09814 

280107  

1101/92 

1001/08 

1.0248 

0.9601 

250051   .. 

1001/92 

09OOS3 

O9019 

03700 

280074  

01/01/93 

120103 

15061 

03661 

280108  ...- 

01O1O3 

1201/93 

1.0895 

03875 

250067  

10D1/82 

09O0/93 

1.1381 

0.9884 

260078  

0101/93 

1201/93 

1.1163 

03725 

280109 

080102 

0701/n 

08698 

0.9725 

250068  .... 

10D1/92 

09OOS3 

1.1707 

0.9880 

gffWfO 

0901/92 

080103 

1.0641 

03932 

280114  

080102 

0701/93 

09779 

0.9786 

250060  ..... 

1001/92 

090003 

1.0218 

09629 

2e00B9  

0101/93 

120103 

1.0112 

03096 

280115 

0101/93 

1201/93 

1.0278 

0.9723 

250060  ... 

1001/92 

090093 

0.8038 

0.9701 

260091  

0101/93 

120103 

1.6333 

0.9082 

290006 

0901/92 

oaoi/93 

1.2468 

0.9949 

250061  ...     . 

1001/92 

090003 

0.6702 

09878 

260002  .....     . 

0101/93 

120103 

1.0357 

03422 

290006 

0101/93 

1201/93 

1.0345 

09616 

250083  ..... 

1O01/82 

09OQO3 

0.8589 

09804 

260007  

1001/92 

090003 

1.1333 

0.9630 

290009 

01/01/93 

120109 

1.4964 

0.9974 

250065  

10O1«2 

090003 

0.8975 

09768 

260100  

10O1/92 

09/3003 

1.0482 

0.9649 

290010  

010103 

120103 

1.1898 

0.9637 

250068  ..... 

1O01/92 

090003 

0.9681 

0.9740 

280102 

01O1/B3 

1201/93 

1.0949 

0.9733 

290018  

01OW83 

1201/93 

15225 

10000 

250067  

1001/82 

090003 

0.9652 

0.9756 

260103  

01O1O3 

1201/83 

1.3779 

0.9893 

290021  

01/01/83 

120109 

1.5628 

09982 

250088 

1001/92 

090083 

0.8931 

0.9620 

280107  

0101/83 

1201/93 

1.4071 

0.9984 

290022 

100102 

090099 

1.5905 

09994 

250080  

0101/83 

120103 

1.2353 

0.9981 

280110 

010103 

1201/03 

1.6000 

03862 

290032 

01/01/93 

120109 

1J820 

0.9837 

250071  

lODIAS 

090003 

1.0498 

0.9620 

260113  

1O0I/92 

090003 

M617 

0.9868 

300001  

1001/92 

09/3009 

1.3449 

03947 

250072  ... 

0101/93 

1201/93 

1.3433 

0.9048 

260118  ...      . 

0101/93 

120103 

1.1483 

0.9891 

300005  

1001/92 

090099 

15758 

0.9663 

250078 

1001/92 

090003 

0.9524 

0.8386 

260110  .... 

0101/93 

1201/93 

15329 

03797 

300006  ..... 

1001/92 

09OQO3 

1.1356 

09714 

250077 

1001/92 

090003 

0.9294 

03788 

260120  ..... 

1201/92 

11/3003 

1.2443 

03694 

300007  _„ 

1001/82 

090083 

1.1491 

0.9675 

C50078  

10D1/S2 

090003 

1.3944 

0,9981 

260122 

11/0102 

100103 

1.1865 

0.9682 

300008 

100102 

090093 

12686 

09801 
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Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Prowider 
No. 


300009  ... 

300011  ... 

300012  .- 

300013  ... 

300014  ... 

300016  ... 

300017  ... 
300016  ... 

300020  ... 

300021  ... 

300022  ... 

300023  ... 

300024  ... 
300028  ... 
300033  ... 

310001  ... 

310002  ... 

310003  ... 
310006  ... 
310006  ... 
310006  ... 

310009  ... 

310010  ... 

310011  ... 
31X12  ... 

310013  ... 

310014  ... 

310015  ... 

310016  ... 

310017  ... 

310018  ... 

310019  ... 

310020  ... 

310021  ... 

310022  .. 

310024  .. 

310025  .. 

310026  .. 

310027  .. 

310028  .. 

310029  .. 

310031  .- 

310032  .. 
310034  .. 

310036  .. 

310037  .. 

310038  .. 

310039  .. 

310040  .. 

310041  .. 

310042  .. 

310043  .. 

310044  .. 

310045  . 

310047  .. 

310048  . 

310049  . 

310050  . 
310061  . 
310052  . 
310054  . 

310066  . 

310067  . 
310058  . 

310060  . 

310061  . 

310062  . 

310063  . 

310064  . 
310067  . 

310069  . 

310070  . 

310072  . 

310073  . 

310074  , 
310076 
310076 
310077 
310078 
310081 
310083 
310064 


Begin 


End 


310086  01/01/93 

310067  I    01/01/93 


1Q«1/92 
01A31/93 
1001/92 
1Q«1/92 
1001/92 

ioni/92 

07/31/92 

01/01/93 

10«1/92 

10/01/92 

01/01/93 

ia«1/92 

10W1/92 

10«1/92 

MMMK 

0101/93 

01/01/93 

01/01/93 

01/01/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

01O1«3 

0101/93 

0lO1«3 

0101/93 

0101/93 

0101/93 

0101/93 

01A)1/93 

01A1/93 

0101/93 

0101/93 

01O1/S) 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

1001/92 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

01O1y93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

dl01/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 


Transfw 

adjusted 

case 

mix 

index 


09^30/93 

12/31/93 

093093 

OS/3093 

0»3O93 

09«V93 

07/31/93 

12^1/93 

09/3093 

0»3(y93 

12/31/93 

0^3093 

0»3a93 

0dQO«3 

09/3OB3 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12AJ1/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12A31/93 

12/31«3 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12A31/93 

12A}1/93 

12/31/93 

12/31/93 

12^1/93 

12m«3 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12A31/93 

12/31/93 

12A31«J 

09^30/93 

12/31/93 

12^1/93 

12A31S3 

12/31/93 

12A31/93 

12/31/93 

12A31/93 

ia3l«3 

12/3l«3 

12/31«3 

12/31/93 

12/31/93 

12^31(93 

12/31/93 

12/31/93 

12A}1«3 

1201/9Q 

12/31/93 

12/31/93 

12/31fl3 

12A31/93 

12/31/93 

12/31/93 

1231/93 

12/31.93 

1231/93 


Transter 
adjust- 
ment 10 

da- 
charges 


1.1578 

1.2968 

1.2868 

12088 

1.2562 

1.2416 

1.1896 

12283 

1.2375 

1.1571 

1.1281 

1.2309 

12281 

1.2007 

1.0753 

1  6601 

1.7188 

1.1961 

1.1841 

1.2077 

1.3034 

1.1636 

1.2862 

1.2502 

1.5408 

1.3042 

1.6315 

1.7433 

1.2310 

1.3350 

1.2533 

1.6670 

1.2237 

13234 

1-2308 

1.2379 

1.2022 

12887 

1.3380 

1.1493 

1.8047 

2.S9GQ 

1.2714 

1.2142 

1.2142 

1.2005 

1.7473 

1.2975 

1.2419 

12794 

1.1522 

1.2056 

1.3228 

1.2937 

1.2872 

12281 

1.2820 

1.1860 

1.2962 

12071 

1.2667 

1  1637 

1.2793 

1.1206 

1.1934 

1.1447 

1.2960 

1.3259 

12609 

12945 

1.1915 

1.3425 

1.2493 

1.4596 

12697 

1.2891 

1.3475 

1.5392 

12881 

12380 

1.2318 

12048 

1.2036 

12429 


Table  9.— 1993  Transfer  Adjusted 
Case  Mix  index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 
No. 


0.9660 

0.99O4 

0.9860 

0.9837 

0.9699 

0.9884 

0.9810 

0.9925 

0.9930 

0.9634 

0.9643 

0.9880 

0.9739 

0.9737 

0.9760 

09984 

0.9963 

0.9939 

0.9864 

0.9962 

0.995C 

09964 

0.9696 

0.9633 

0.9992 

0.9971 

0.9978 

09990 

09954 

0.9930 

09936 

0.9961 

0.9973 

0.9919 

0.9936 

0.9912 

0.9696 

09959 

09958 

0.9859 

09967 

0.9979 

0.9856 

0.9933 

0.9909 

0.9927 

0.9978 

0.9948 

0.9970 

0.9937 

0.9916 

0.9960 

0.9694 

0.9982 

0.9868 

09931 

0.9961 

0.9931 

0.9970 

0.9930 

0.9949 

0.9600 

09925 

0.9960 

0.9922 

0.9901 

0.9975 

0.9939 

0.99OO 

09919 

0.9860 

0.9961 

0.9862 

0.9968 

0.9943 

0.9948 

0.9973 

0.9963 

09978 

0.9894 

Q.9960 

0.9917 

0.9916 

0.9664 


310088  .... 

310090  .... 

310091  .... 

310092  .... 

310093  .... 
310096  .... 
310106  .... 
310108  .... 

310110  .... 

310111  .... 

310112  .... 

310113  .-. 

310115  .... 

310116  .... 
310118  .... 

310120  .... 

310121  .... 
320019  .... 
320033  .... 
320035  .... 
320038  .... 
320048  ..., 
320063  ... 

330001  ... 

330002  ... 

330003  ... 

330004  ... 
330006  ... 

330006  „. 

330007  ... 
330006  ... 

330009  ... 

330010  ... 

330011  ... 

330012  ... 

330013  ... 

330014  ... 
330016  ... 

330019  ... 

330020  ... 

330023  ... 

330024  ... 

330025  ... 

330027  ... 

330028  ... 

330029  ... 

330030  ... 

330033  .. 

330034  .. 

330036  .. 

330037  .. 

330038  .. 

330039  .. 
330041  .. 

330043  .. 

330044  .. 
330046  .. 

330046  .. 

330047  .. 

330048  .. 

330049  .. 
330053  .. 
330055  .. 

330066  .. 

330067  .. 
330058  .. 
330069  .. 

330061  .. 

330062  .. 
330064  .. 
330066  .. 

330066  .. 

330067  ., 

330072  .. 

330073  . 

330074  ., 

330075  . 

330078  . 

330079  . 
330082  . 

330064  . 

330065  . 
330066 
330088  . 


Begin 


End 


0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

OIOI^ 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

1Q01/92 

0101/93 

0101/93 

0901/92 

0101/93 

0101/93 

0901/92 

0101/93 

0901/92 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

01O1«3 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101^3 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 


Transler 

adjusted 

case 

mix 

mdex 


12/31/93 

12/31/93 

12/31/93 

1231/93 

1231/93 

12/31/93 

1231/93 

12/31/93 

12AJ1/93 

1231/93 

1231/93 

1231/93 

1231/93 

12A31«3 

0930/93 

1231/93 

1231/93 

0831/93 

12/31/93 

1231/93 

0831/93 

1231/93 

0831/93 

1231/93 

1231/93 

12/31/93 

12/31«3 

1231/93 

1231/93 

12/31/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

12/31/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

12/31/93 

12/31/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

12/31/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1201/93 

12fl1/93 

123 1«3 

1231/93 

1231/93 

12/31/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 


Transter 
ad|ust- 
ment  to 

dis- 
ctiarges 


1.1668 

12615 

12144 

1  3798 

1.1664 

1.8903 

1.3134 

1  3022 

1.1705 

1.2918 

1.2939 

12355 

1.2001 

12624 

1.2920 

1.0780 

1.0903 

1.3963 

1.0754 

1.3096 

1.2472 

12727 

1.2868 

1.1894 

1.4559 

1.3073 

12743 

1.7434 

1.3306 

1.3963 

1.1339 

1.2621 

1.2285 

12189 

1.5956 

2.0024 

1.3963 

1.0096 

12534 

1.0614 

1.2102 

1.8149 

1.1072 

1.6291 

1.3393 

1.1169 

1.1617 

1.1867 

0.9912 

1.2903 

1.1241 

1.1873 

0.8384 

1.3294 

12433 

1.1762 

1.3896 

1.5243 

12286 

1.2814 

12592 

1.1449 

1.4212 

1.4030 

1.6012 

1.2728 

1.5704 

1.3280 

1.0201 

1.4153 

12079 

12260 

1.3175 

1.3479 

1.2028 

1.2323 

1.0670 

13908 

12888 

12319 

0.9486 

1.3436 

1.2299 

1.0911 


0.9823 

0.9927 

0.9864 

0.9947 

0.9924 

0.9965 

0.9921 

0.9968 

0.9910 

0.9911 

0.9960 

0.9846 

0.9962 

0.9931 

0.9896 

0.9907 

0.9480 

0.9994 

0.9854 

0.9681 

0.9754 

0.9897 

0.9768 

0.9870 

0.9965 

0.9958 

0.9926 

0.9988 

0.9956 

0.994O 

0.9902 

0.9960 

0.9846 

0.9918 

0.9966 

0.9973 

0.9887 

0.9631 

0.9943 

0.9808 

0.9861 

0.9992 

0.9938 

0.9691 

0.9945 

0.9906 

0.9668 

0.9702 

0.9859 

0.9922 

0.9682 

0.9651 

0.9778 

0.9964 

0.9932 

0.9940 

0.9915 

0.9986 

0.9917 

0.99O4 

0.9824 

0.9660 

0.9904 

0.9963 

0.9967 

0.9941 

0.9966 

0.9943 

0.9764 

0.9945 

0.9914 

0.9960 

0.9681 

0.9960 

0.9642 

0.9679 

0.9872 

0.9975 

0.9836 

0.9936 

0.9680 

0. 

0. 

0.9742 


Table  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Providef 
No. 


330090  ... 

330091  ... 

330092  ... 

330094  ... 
330096  ... 

330096  ... 

330097  ... 

330100  ... 

330101  ... 

330102  ... 

330103  ... 

330104  ... 

330106  ... 

330107  ... 

330108  ... 
330111  ... 

330114  ... 

330115  ... 

330118  ... 

330119  .. 

330121  ... 

330122  .. 

330125  .. 

330126  .. 

330132  .. 

330133  .. 

330135  .. 

330136  .. 

330140  .. 

330141  .. 
330144  .. 
330148  .. 

330151  .. 

330152  .. 

330153  .. 

330157  .. 

330158  .. 

330159  .. 

330160  .. 

330161  .. 

330162  .. 

330163  .. 

330164  .. 

330166  .. 

330167  . 
330166  .. 
330171  . 
330175  . 
330177  . 

330179  . 

330180  . 

330181  . 

330182  . 

330183  . 

330184  . 

330185  . 

330186  . 

330168  . 
330189  . 
330191  . 

330193  . 

330194  . 

330195  . 

330197  . 

330198  . 
330201  . 
330203  . 
330206  . 

330208  . 

330209  . 

330211  . 

330212  . 

330213  . 
330214 
330215  . 
330218 
330219  . 
330221 
330222 
330223 
330224 
330225 
330226 
330229 


Begin 


End 


0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

01/01/93 

0101/93 

0101/93 

0101/93 

0101/93 


Transfer 

adjusted 

case 

mix 

Ifxtex 


1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

12/31/93 

1231/93 

1231/93 

12/31/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1201/93 

1231/93 

1231/93 

1231/93 

12/31/93 

1231/93 

1231/93 

1231/93 

1231/93 

12A31/93 

1231/93 

1231/93 

12/31/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

12/31/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

12AJ1/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

12/31/93 

1231/93 

12/31/93 

1231/93 

1231/93 

12/31/93 

1231/93 

1231/93 

1231/93 

12/31/93 

1231/93 

1231/93 

1231/93 

1201/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 

12/31/93 

1231/93 

1231/93 

1231/93 

1231/93 

1231/93 


Transfer 
adjust- 
ment to 

dis- 
charges 


1.5912 

1.3674 

0.9944 

1.1908 

1.2007 

1.0627 

1  1617 

0.6968 

1.7564 

12866 

12142 

13804 

1.5646 

1.1988 

1.1914 

1.1361 

0.9654 

12261 

1.5646 

1.7654 

1.0023 

12268 

1.7087 

1.2031 

1.0897 

1.3627 

12331 

12828 

16770 

1.3075 

1.0666 

0.9670 

1.0803 

1.3840 

1.6352 

12567 

1.3014 

13249 

1.4099 

0.9069 

12970 

1.1479 

1.3437 

0.9866 

1.5754 

1.4175 

1.3259 

1.0948 

1.0171 

0.8781 

12009 

12403 

2.3782 

1.3794 

1.3702 

1.1881 

1.0021 

12072 

0.8028 

1.3034 

1.3739 

1.8101 

1.5801 

1.0444 

1.3226 

1.4601 

1.3416 

1.1914 

12131 

12106 

12504 

12120 

1.1238 

1.7401 

1.1501 

12029 

1.6667 

1.3191 

12196 

10789 

1.3020 

1.1726 

12814 

1.3639 


0.9961 

0.9957 

0.9762 

0.9673 

0.9964 

0.9637 

0.9664 

0.9974 

0.9965 

0.9975 

0.9759 

09931 

0.9989 

0.9764 

09949 

0.9786 

0.9770 

0.9777 

0.9966 

0.9969 

0.9681 

0.9954 

0.9965 

0.9902 

0.9743 

0.9966 

09799 

0.9924 

0.9993 

0.9945 

0.9662 

0.9644 

0.9791 

0.9959 

0.9967 

0.9929 

0.9959 

09937 

0.9967 

0.9927 

0.9906 

0.9898 

0.9929 

0.9624 

0.9978 

0.9980 

0.9901 

0.9949 

0.9681 

0.9674 

0.9943 

09904 

0.9979 

0.9902 

0.9696 

0.9878 

0.9906 

0.9946 

0.9907 

0.9961 

0.9962 

0.9987 

0.9980 

0.9960 

0.9960 

0.9987 

09961 

0.9786 

0.9927 

0.9869 

0.9666 

0.9969 

0.9714 

0.9999 

0.9920 

0.9913 

0.9974 

0.9964 

0.9626 

0.9692 

0.9698 

0.99<«3 

099C0 

0984£ 
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Case Mix  Index  and  Transfer  Ad- 
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FOR 

justment    TO    Discharges 

FOR 

justment    TO    Discharges    tor 

Capital   Hospital-Specific 

Rate 

Capital   Hospital-Specific 

Rate 

Capital   Hospital-Specific   Rate 

Redeterminations— Continued 

Redeterminations— Continued 

Redeterminations— Continued 

Provider 
No. 

Begin 

End 

Transfer 

adjusted 

case 

mix 

Transfer 

adiust- 

mentlo 

dis- 

Proviaar 
No 

Begin 

End 

Transfer 

adjusted 

case 

Transfer 
adjosi- 
memto 

dis- 
charges 

Provider 
No 

Bevn 

End 

Tianstar 

adjuMad 

case 

Transfer 
adiual- 
rnent  to 

index 

charges 

index 

mix 
index 

dis- 
charges 

330230  ... 

0101/93 

1231/93 

1.5616 

0.9S50 

340021  ... 

1001/92 

093093 

13176 

0.9671 

340166  

0101/33 

1231/93 

1  3753 

0  9879 

330232  

0101/93 

1231/93 

1.2514 

0.9947 

340022  

10O1/9B 

O930»3 

1.0840 

0.9662 

340168  

1001/92 

09/3098 

0  5447 

330233  

01Oim 

1231/93 

1.5212 

0.9960 

340023  

0101/93 

123103 

1.3259 

0^880 

350004  . 

1Q01/92 

0*3093 

1  8723 

09987 

330235  

01O1/B8 

123103 

1.1352 

0.9988 

340024  

1001/92 

09)3093 

12481 

0.9630 

350007  

1001% 

09OO93 

1  0045 

0.9554 
09936 

330236  

010103 

1231/93 

1.3332 

0.9947 

340Q2S  ..„..    .. 

1001/82 

093O93 

1.1573 

0.9853 

350015  -. 

0101/93 

1231/93 

1  6193 

330238  —    _ 

01O1/B3 

1231/93 

1  1025 

0.9828 

340027  

1001/92 

09^3093 

12165 

0.9970 

350016  _. 

0101/93 

1231/93 

09935 

09683 
0  9884 

0101/93 

1231/93 

1.2427 

0.9961 

340028  _. 

1001/92 

09)3093 

1.4172 

0.9961 

1   360018 

looioe 

0*30/93 

1  1459 

330241  

330242  

oioim 

0101/93 

1231/93 

1231/93 

1.6532 
1.3939 

0.96// 
0.9966 

340031  

340034  .._.     .. 

1001/92 
1001/92 

093093 
033093 

1.0153 
12717 

09612 
09628 

350019  

0101/93 
0101/93 

1231/93 
1231/93 

1.5986 
1  3682 

0.9959 
0  9837 

'   360020 

330245  _ 

oioim 

1231/93 

12160 

0.9668 

340035 „. 

1001/92 

033093 

1.1569 

0.9646 

350023  

0101,93 

1231/93 

08032 

0  9672 

330246  _.... 

01O1A3 

1231/93 

1.2319 

0.9946 

340036  

1001/92 

093093 

1.1793 

0.9763 

350024  

looioe 

0*3093 

1  1536 

09644 

.\lftM7      

oioim 

1231/93 

0.7018 

0.9962 

340037  „. 

iooi/ge 

09«O93 

12314 

0.9840 

350027  __ 

100102 

0  9973 

0  9679 

330249  

0101/93 

1231/93 

.  1.1765 

0.9636 

340038  

1001/92 

093093 

1.1357 

0.9792 

350033  _. 

0lOl« 

1231/93 

09214 

09617 

330250  . 

OMOMaa 

1231/93 

12628 

0.9933 

340039 ^ 

1O01/92 

09^)093 

12816 

0.9815 

350036  

0701/92 

0731^ 

0.8994 

0  9341 

330252  

0101/93 

1231/93 

0.9389 

0.9233 

340040  . 

100102 

0330/93 

1.8038 

0.9933 

350038  

0101/93 

1231/93 

1  0106 

09601 

330254  

0101/93 

1231/93 

0.9941 

0.9623 

340041  .._.     _ 

1O01/92 

09I3O93 

12549 

0.9680 

350041  

0101/33 

1231/93 

1  0813 

0  9744 

330258  

0lO1«3 

1231/93 

1.3795 

0.9914 

340042  

1O0i/92 

033Qf93 

1.1501 

0.9794 

350042 

0101/33 

1^1/93 

1  0496 

0  9909 

330259  

330261   _ 

oioim 

0101/93 

1231/93 
1231/93 

1.4018 
12622 

0.9905 
0.9924 

340044  .._.  ... 
34to45 

1001/82 
1001/92 

093093 
093093 

1.0440 
1.0232 

0.9626 
0.9605 

350051  

o^a^m 

0101/33 

1231/33 
123im 

0.9614 
09295 

0.9685 
0  9671 

350055  

330263  

0101/93 

1231/93 

1.0248 

0.9738 

340048 

lODl/92 

Og^30«3 

12551 

1.0000 

350066  

1O01/92 

0*3033 

0  6321 

0  9741 

01O1«3 

1231/93 

1.1798 

0.9870 

340049  ...^ 

1001/82 

09^3093 

0.6445 

1.0000 

360001 

01O1O3 

1231/93 

12264 

0  9685 

330266  

oi/oim 

1231/33 

12755 

0.9358 

340060 

1001/92 

093093 

1.1695 

0.9666 

360002 

01O193 

1231/93 

1  1550 

0  9755 

330267  

oioim 

123103 

1.3114 

0.9922 

340051  ....      . 

1001/92 

093093 

12050 

0.9777 

360007  

0101/93 

1231^ 

1  0658 

0  9853 

330268  

0101/93 

1231/93 

1.0965 

0.9423 

340063  .... 

1001/92 

093033 

1.5869 

0.9963 

360008  ..    -    . 

0101/33 

1231/93 

1.3346 

0  9858 

330270  _ 

010103 

1231/93 

1.9337 

0.9944 

340054  ..    

1Q01/92 

09^3093 

1.0732 

0.9682 

360010  ... 

0101/93 

1231/93 

1  1682 

0  9754 

330273  .. 

01A>1/93 

1231/93 

1.3635 

0.9896 

340055  _.. 

iooi/ge 

09^3083 

12086 

0.988? 

360012  

0101/93 

1231/93 

12374 

0  9873 

330275  

OWMSa 

1231/93 

12271 

0.9988 

340060  

1001/92 

09rXV93 

1.1183 

0.9616 

360013  

0101/93 

1231/93 

1  0975 

09830 

330276  

01O1«3 

1231/93 

12167 

0.9836 

340063 

1001/92 

093093 

1.0138 

0.9696 

3800)8  ....     „ 

010103 

1231/33 

1  5514 

0  9867 

330277  ..._     .. 

oioim 

1231/93 

1.1664 

0.9762 

340064  ...     ... 

1001/92 

0930/93 

1.1725 

0.9762 

360018  

0101/93 

1231,93 

1  5419 

09988 

330279  

0101/93 

1231/93 

1.3076 

0.9967 

340065 

1001/92 

093093 

1.1391 

0.958C 

360019 

0101/93 

123103 

12406 

0  9844 

330281 

0101/93 

1231/93 

0.5646 

0.9970 

340067  

10/01/92 

09/3093 

1  1634 

0.946E 
09724 

360020  

360021  

0101/93 
01O1A3 

1231/93 
1231/33 

330285  _ 

0101/93 

1231/93 

1.7124 

0.9976 

340068 ; 

10D1/B2 

09^3033 

1.3548 

12443 

0.9975 
0  9614 

330286  ..- 

0101/93 

1231/33 

1.3459 

0.9927 

340068 

1001/92 

09^3093 

1.7566 

0.9963 

360024  ..    

01Ol«3 

1231W 

12697 

09896 

330286  

0101/93 

1231/93 

1.0464 

09769 

340070  .._    ... 

1001/92 

0g«V93 

12634 

a9e87 

360025  

0101/93 

1231/33 

1.1963 

0  9778 

330290  _ 

0101/93 

1231/93 

1.6767 

0.9933 

340071  

1001/92 

0930/93 

1.0301 

0.9481 

380026  ..     „ 

0101/93 

1231/93 

1  1596 

0  9911 

0101/93 

1231/93 

1.1766 

0.9635 

340072  

1001/32 

09/3093 

1.0980 

0.9639 

360027  

0101/33 

1231/93 

1.5294 

0  9978 

330304 

0101/93 

1231/93 

12789 

0.9911 

340075  

1001/92 

09^30/33 

1.1543 

0.9841 

360030  

0101/93 

1231/93 

1  1469 

0  9774 

330306  

0101/93 

12/31/93 

1.4296 

0.9943 

340080 

lQV01/9e 

0*30/93 

1  141 1 

0.9822 
0.9827 

380031 

360032 . 

0101/33 
0101/93 

1231/93 
1231/93 

12509 
1.0799 

330307  ..    

0101/93 

1231/93 

1.2056 

0.9862 

340084  ..        _ 

.1001/92 

093093 

1.0582 

09495 

330309  ..- 

010103 

12/31/93 

1.1831 

0.9697 

340085 

1001/92 

093093 

1.1942 

0.9879 

360034  .....    . 

0101/93 

1231/93 

12068 

09695 

330314  

0101/93 

1231/93 

1.3382 

0.9966 

340067  

1001/32 

093033 

1.1740 

0.9870 

360036  

0101/33 

123103 

1  1787 

0  9724 

330315  — 

01A)1/83 

1231/93 

1.1681 

0.9876 

340088  ....    ... 

1001/92 

093093 

1.1213 

0.9758 

360037  .,. 

0101/93 

1231/93 

20513 

0  9923 

330316  

01O1/B3 

1231/93 

1J027 

0.9962 

340089  

1001/92 

093093 

0.9657 

0.9729 

360038 

01O1O3 

1231/93 

1.4670 

0  9969 

330327  ....      „ 

oioim 

1231/93 

0.9053. 

0.9572 

3*0090  

1001/32 

093033 

1.0747 

0.9577 

360039  

0101/33 

1231/93 

12739 

0  9919 

330331   

0101/93 

1231/93 

1.1843 

0.9909 

340061  

10O1/B2 

033033 

1.6453 

0.9986 

360041  

0101/33 

1231/93 

1  3489 

0  9909 

330332  

0101/93 

1231/93 

12501 

0.9916 

340093 

10D1/92 

0930/33 

1.1232 

0.9786 

360042  „    ..„. 

0IO1/33 

1231/83 

1.1441 

09569 

330333  

0101/93 

1231/33 

1.3022 

0.9995 

340094  

1001/92 

Og30i93 

1,3301 

a9847 

360044  

0101/93 

1231/93 

1.0655 

0  9766 

330336  — 

01O1/B3 

1231/93 

1.3303 

0.9799 

340096 

iODi/ge 

0930/93 

12399 

0.9646 

360046  . 

0101/83 

1231/93 

1.1008 

0  9710 

330338  

01O1/B3 

12/31/33 

1.1762 

0.9891 

340097  .: 

taoi/32 

033093 

1  1151 

0.9671 

360047  ......    . 

0101/33 

1231/93 

1  0611 

09684 

330338  _. 

010103 

1231/93 

0.8046 

0.9894 

340086  

09/27/92 

0»25O3 

1.6286 

0.9979 

360049  ...-. 

01/01/93 

1231/93 

1.3268 

09933 

330340  

0101/93 

1231/33 

1.1780 

0.9757 

340099 

1001/92 

093093 

1.1369 

0.9684 

360061  

0101/83 

12/3193 

1.5044 

09969 

330360  ..- 

330353  

01/01/33 
0101/93 

1231/93 
12-31/33 

1.7709 
1.2943 

0.9974 
0.9938 

340100  

340101 

1001/32 
0101/93 

033093 
1231/93 

12221 
1.0349 

1.0000 
0.9874 

360056 

0101/93 
010103 

1231/93 
1231/33 

1.1902 
13361 

09670 
0  9889 

360056  

330357  

0101/93 

1231/93 

1.3589 

0.9682 

340104  ...._.... 

1001/92 

09/3093 

1.0167 

0.9775 

360057  

0101/93 

1231/93 

1.0502 

09638 

330359  

0101/93 

1231/93 

0.9238 

0.9734 

340105  

1Cffi1/92 

09/30^3 

0.9969 
0.9806 
0.9762 
0.9867 

.1601759  ...        . 

.■wcxw  .....  . 

360063 

360064  _. 

0101/93 
0101/93 
01,'01/93 
0101/93 

1231/93 
1231/93 
1231/93 
1231/93 

1.5065 
1.5303 
1.0271 
1.4480 

09962 
C953S 
09666 
09965 

330372  .  _.      . 

0101/93 

1231/93 

12708 

0.9907 

340106  

10/01% 

09/3093 

1  1316 

330381 

0101/93 

1231/93 

12770 

0.9967 

340107  ..    .. . 

0101/93 

1231/93 

12580 

330386   

0101/83 

1231/93 

1.1750 

0.9753 

340109 ,. 

1001/92 

09/3Q93 

1.3000 

330387  — 

0101/93 

1231/33 

0.8423 

0.9787 

340111  ......... 

1001/92 

093033 

1.1302 

0.9581 

380066 

0101/93 

1231/93 

12464 

09636 

330389  

0101/93 

1231/93 

1.9113 

0.9958 

340112 

10/01/92 

0330/33 
1231793 
0930/93 
0*30/93 
0*3093 
09/3CV93 
093093 
0930/93 

1.0452 
1.9406 
1.4375 

1.5009 
1.2907 
1.0983 
•     1.0666 
1.0123 

0.9268 
0.9991 
0.9967 
0.9964 
0.9784 
0.9746 
0.9643 
0.9736 

360066 

360067  . 
360068 

0101/93 
0101/93 
0101/93 
0101/93 
01,31/93 
0101/93 
0101/33 
10D102 

1231/93 
1231/33 
1231,93 
1231/93 
1231«3 
123193 
1231.93 
033093 

330390  

0101/93 

12/31/93 

1.2556 

0  9978 

340113 

0101/93 
1001/92 
1001/92 
1001/92 
10D1/92 
1001/92 
1001/92 

09853 

330.193 

330394  

0101/93 
0101/93 

1231/93 
1231/93 

1.6160 
1.4328 

0.9980 
09988 

^114  

1 .5975 

0.9968 

340115 

360069 

330395  

0101/93 
0101/93 
0101/93 
0101/93 

1231/33 
1231/93 
12/31*33 
1231/33 

1.3564 
1.5229 
1.2836 
1.3668 

0.9915 
0.9959 
0.9807 
0.9955 

34C119  

340120  

340121   _. 

340122  : 

1.029C 
1.5703 
12675 
12047 
1.4118 

C  9555 
0.9938 
C9793 
0.9712 
09928 

xmaT 

330396    .- 

330399  

360071  

3600/2  

380074  „. 

340001  

1Q01/92 

0430/93 

1.3629 

09899 

340123  

1001/92 

0*30/93 

1.1626 

0.9633 

360075  

0101/93 

1231/33 

1.4369 

0.3964 

340002  . ..- 

1001/92 

0930/99 

1.8336 

09977 

340124  ..__ 

1001/92 

093093 

1.0939 

0.9607 

360078  

0101/83 

1231/93 

12892 

09808 

340003  _„ 

1001/92 

0»3a93 

1.1793 

0.9673 

340125  

1001/82 

0330/83 

1.4097 

0.9918 

360077  

C101/B3 

12/31/33 

1.4009 

0.9969 

340004  _.... 

340005  _ 

1001/92 
1001/92 

0930/33 
093093 

1.4919 
1.1679 

0.9978 
0.9691 

340126  

1001/92 
10D1/92 

09'3O93 
0*3083 

1.3418 
12563 

0.9845 
0.9731 

360078 

01O1O3 
0101/93 

1231/93 
1231/93 

1275:. 
1.6481 

0.96S4 
0.9986 

340127  

360079 

340006  

1001/92 

0*3093 

12412 

0.9686 

340129  

1001/92 

093093 

12567 

0.9778 

360080  

0101/93 

1231/93 

1.1169 

0.9927 

340007  

1001/92 

0»3O93 

1.1651 

0.9773 

340130  

1001/92 

093093 

1.3320 

0.9736 

380081  

0101/93 

123193 

1.3331 

0.93.->.8 

10O1/92 

093093 

1.1796 

0.9760 

340131  „. 

1001/92 

0*30«3 

1.3182 

0.9877 

360082  __ 

0101/93 

1231/93 

1.3G29 

0  9876 

340000  ..      .... 

1001/92 

093093 

1.5066 

0.9777 

340132  

10^1% 

0*30/93 

12779 

0.9634 
09562. 

.160063  

360084 

0101/93 
0101/93 

1^31/93 
1^31/93 

12935 
1.6169 

0.9848 

0.9956 

340010  _ 

1O04« 

10/02/33 

1.3159 

0.9836 

340133  

1001/92 

09/3033 

1.1506 

340Q11   _ 

1001/92 

093093 

-1.0639 

0.9730 

340141    .„._„.. 

1001/92 

0*3093 

1.5710 

0.9975 

360086 

01,01/93 

1231/93 

1.4381 

09838 

340012  ...._ 

1001/92 

0»3O93 

1.1393 

0.9645 

340142  . — ... 

1001/92 

0*3093 

12220 

0.9743 

360067  

0101/93 

1231/93 

1.3196 

09950 

340013 ,  1001/92  1 

033093 

12035 

0.9743 

340145  

1001/92 

033093 

12801 

09512 

380088 

0101/93 

1231/93 

1.1768 

0.9713 

340015  

lCOl/92 

09^3093 

12381 

0.9750 

340146  

1Q01/92 

0*3093 

1.0441 

0.9583 

360069  

01O1/S3 

1231/93 

1.0998 

0.9749 

340016  

1001/92 

033093 

1.1056 

0.9892 

340147  

1O04/92 

1O02«3 

1.3425 

0.9946 

360091  

0101/93 

1231/93 

12440 

0.9649 

340017  

1001/82 

O930na 

12662 

0.9864 

340151  . ^ 

1O01/92 

0*30/93 

12034 

0.9819 

360092 

0101/93 

1231/93 

12249 

0.9604 

340018  „. 

1 0-01/92 

Ca'SO^        1.1334  1 

0.9772 

340159  . ... 

1001/92 

0*3093 

1.1149 

0.9766 

360093  

0101-93 

12-31/93 

12008 

0  9717 
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Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Providef 
No. 


360094 

360095  

360096  

360008  

360099  

360100  

360101  

360108  ..._ 

360103 

36C104  ..._ 

360106  ...- 

360107  

360106  

360109  

360112  

360113  — 

360114  

360115  ..._ 

360116  ..._ 

360118  

360119  

360120  

360121  

360122  -. 

380123  

360124  

360125  

360126  

360127 

360128  

360129  

360130  

360131  

360132  

360133  

360135  

360136  

360137  „.. 

360140  

360141   

360142  

360143  

360144  

36014*. : 

360147  

360148  

360149  

360150  

360151   

360152  

360153  

360154  

360155  

360156  - 

360159  

360162  

360163  

380184  

360166  

360166  

360169  

360170  

360172  

360174  

360175  

360176  

360177  

360179  

360180  

360184  

360186  

360188  

360189  

360192  

360193  

360194  

360195  

360197  

360200  

360203  

360204  

360210  

360211  


Begin 


End 


JMI 


01/01/93 
01«1/93 
01/01/93 
D1X>1/93 
10fl1/92 
01«1/93 
01/01/93 
01A>1/93 
01*1/93 
01/01/93 
01/C1/S3 
09M1/92 
01/01/93 
01/01/93 
01A)1/93 
01«1/93 
01«1/93 
01/01/93 
01A)1/93 
01«1/93 
01/01/93 
01/01/93 
10A31/92 
01A)1/93 
0MOM93 
01/01/93 
01/01/93 
01/01/93 
01A>l/93 
01/01/93 
01/01/93 
01/01/93 
01/01/93 
01/01/93 
01«l/93 
Olfll/93 
01*1/93 
01/01/S3 
01/01/93 
01<~./93 
01/01/93 
01/01/93 
01/01/93 
01/01/93 
10«1/92 
01/01/93 
01/01/93 
01/01,93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
10*1/92 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
11*1/92 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
12«7/92 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
10*1/92 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
360212  I    01*1/93 


Transfef 

a(4usted 

case 

mtx 

(ndex 


12/31/93 

12/31/93 

12A31/93 

12/31/93 

09/30«3 

12^31/93 

12/31/93 

1201/93 

12/31S3 

12/31/93 

12/31/93 

08/31/93 

12A31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31«3 

12/31/93 

12/31/93 

09^30/93 

1201/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12A31/93 

•2;31.'93 

ia-31«} 

12A}1«3 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

0900/93 

12/31/93 

12/31*3 

12/31«3 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

09«>93 

12/31/93 

12/31/93 

12/31/93 

12AJ1/93 

10/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12^1/93 

12/31/93 

12/31/93 

12/31*3 

12/25«J 

12/31/93 

12ni/93 

12^1/93 

12/31/93 

12/31/93 

12^31/93 

12'31/93 

09WV93 

12/31/93 

12/31/93 

12A31/93 

12/31/93 

12/31/93 

12^1/93 

12/31/93 

12A31/93 


Transfer 
adlusl- 
mani  to 

*»- 
ctiargas 


1  1841 

1.2898 

1.0954 

1.3561 

1.0686 

1.2921 

1.7626 

1.2546 

1.4047 

0.9425 

1.1227 

1.1911 

1.0609 

1  0261 

1.7627 

1.3625 

1.0742 

1.2036 

1.0762 

1.3112 

1^381 

06543 

1^414 

1.3423 

1.2333 

1.2156 

1.1263 

12973 

1.0982 

1.1371 

09950 

1.0580 

1.1928 

1.2901 

14586 

1.1777 

1.1119 

1.5705 

1.0638 

1.4207 

0.9906 

12845 

1.2950 

1.5210 

1.2051 

11115 

10941 

1.3046 

1.3601 

1.4961 

1  1685 

1  0315 

1.3124 

1.1318 

1.1922 

1.2868 

1  7877 

0.8772 

1.1284 

1.2007 

1.0948 

1.1145 

13708 

1.2169 

1.1859 

1.2106 

1.2303 

1.2854 

2.2030 

0.6334 

1.2108 

10393 

1.0666 

1.3360 

1.2875 

1.1413 

1.1604 

1.1537 

1.1839 

1.1371 

12116 

1.1593 

1.1906 

1.4069 


Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


0 

0.9817 

0.9837 

0.9842 

0.9806 

0.9825 

0.9688 

0.9943 

0.9977 

0.9920 

0.9619 

0.9764 

0.9793 

0.9694 

0.9976 

0.9894 

0.9707 

0.9882 

0.9529 

0.9853 

0.9909 

0.9709 

0.9793 

0.9890 

0.9907 

0.9784 

0.9787 

0.9863 

0.9694 

0.9736 

0.9543 

0.9817 

0.9787 

0.9866 

0.9955 

0.9681 

0.9432 

0.9972 

0.9612 

0.9978 

0.9520 

0.9941 

0.9926 

0.9971 

0.9667 

0.9811 

0.9897 

0.9856 

0.9654 

0.9965 

0.9830 

0.9606 

0.9935 

09685 

0.9721 

09941 

09950 

0.9713 

0.9662 

0.9906 

0.9379 

0.9719 

09864 

0.9900 

0.9657 

0.9749 

0.9546 

09938 

0.9966 

10000 

0.9670 

09608 

09872 

0.9867 

09928 

0.9434 

09546 

0.9596 

0.9559 

0.9751 

09903 

0.9794 

0.9908 

0.9962 


Providef 


360213  .... 
360218  .... 

360230  .... 

360231  .... 

360232  .... 
360234  .... 
360236  .... 

360239  .... 

360240  .... 
36024V  .... 

370001  .... 

370002  .... 

370006  .... 

370007  .... 
370014  .... 

370017  .... 

370018  ... 

370020  ... 

370021  .„ 
370025  ... 

370032  ... 

370033  ... 
370037  ... 

370039  ... 

370040  ... 
370049  ... 
370051  ... 
370054  ... 
370067  ... 
370071  ... 

370077  ... 

370078  ... 

370092  ... 

370093  ... 

370094  ... 
370096  ... 

370105  .. 

370106  ... 
370108  .. 
370114  .. 
370121  .. 
370141  .. 
370146  .. 

370148  .. 

370149  .. 
370161  .. 
370166  .. 
370169  .. 
370176  .. 
370179  .. 

370189  .. 

370190  .. 
380004  .. 
380006 
380010  .. 
380014  .. 

380018  .. 

380019  .. 
380021 
380026  . 
380029  . 
380036  . 
380038 
380039  . 
380042  . 
380047  . 

380050  . 

380051  . 

380052  . 

380055  . 

380056  . 

380060  . 

380061  . 
380064  . 
380068  . 
380070  . 
380075  . 
380082  . 
380091  . 
390028 
390064 
390059 
390060 
390T69 


Begin 


01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
10*1/92 
01*1/93 
10*1/92 
01*1/93 
11*1/92 
10*1/92 
09*1/92 
10*1/92 
11*1/92 
10*1/92 
01*1/93 
11*1/92 
10*1/92 
01*1/93 
10*1/92 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
01*1/93 
10*1/92 
09*1/92 
01*1/93 
01*1/93 
10*1/92 
11*1/92 
10*1/92 
10*1/92 


End 


09*1/92 

09*1/92 

01*1/93 

09*1/92 

10*1/92 

11*1/92 

10*1/92 

01*1/93 

01*1/93 

10*1/92 

01*1/93 

01*1/93 

01*1/93 

01*1/93 

01*1/93 

01*1/93 

10*1/92 

01*1/93 

10*1/92 

01*1/93 

10*1/92 

01*1/93 

08*1/92 

01*1/93 

01*1/93 

01*1/93 

10*1/92 

10*1/92 

01*1/93 

01*1/93 

01*1/93 

01*1/93 

01*1/93 

08*1/92 

10*1/92 

01*1/93 

01*1/93 

01*1/93 

01*1/93 

01*1/93 

01*1/93 

07*1/92 

01*1/93 

01*1/93 


Transler 
adjusted 

case 
mil 

Index 


12A31/93 

12/31/93 

12/31/93 

12*1/93 

12*1/93 

12/31/93 

12*1/93 

12/31/93 

12A31/93 

12*1/93 

12*1/93 

12*1/93 

09^30*3 

12*1/93 

09/30*3 

12/31/93 

10*1*3 

09*0*3 

08*1/93 

09*0*3 

10*1/93 

09*0*3 

12*1/93 

10*1/93 

09*0*3 

12*1/93 

09*0*3 

12*1/93 

12*1*3 

12*1/93 

12*1/93 

12*1/93 

09*0/93 

Ce.'31.S3 

12,31/93 

12*1/93 

09*0*3 

10*1*3 

0S*0*3 

09*0*3 

08*1/93 

08*1/93 

12*1/93 

08*1/93 

09*0*3 

10*1/93 

09*0*3 

12*1/93 

12*1*3 

09*0/93 

12*1*3 

12*1/93 

12*1/93 

12*1*3 

12*1/93 

12*1/93 

09*0*3 

12*1/93 

09*0*3 

12*1/93 

09*0*3 

12*1/93 

07*1*3 

12*1/93 

12*1/93 

12*1/93 

09*0*3 

09*0*3 

12*1/93 

12*1*3 

12*1/93 

12*1*3 

12*1*3 

07*1/93 

09*0*3 

12*1/93 

12*1/93 

12*1/93 

12*1/93 

12*1*3 

12*1*3 

08*6*3 

12*1/93 

12*1*3 


Transfer 
ad|ust- 
meollo 

da- 
charges 


1,1036 
12293 
12895 
1.0878 
1.1730 
1.X79 
12283 
1  1463 
05818 
0.5907 
1.6720 
12297 
1.1944 
1.1134 
12963 
1.0811 
1.3083 
12848 
0.9887 
1.3960 
1.4123 
1.1169 
1.5364 
1.3192 
1.0366 
1.3617 
1.0330 
1.2740 
1.1250 
1.0728 
1.3011 
1.6361 
1.1134 
1.7856 
1.4036 
0.9035 
2.0588 
1.4729 
1.1880 
1.5704 
1.3201 
1.3981 
1.1792 
1.3489 
1.1873 
12069 
1.1641 
1.0176 
12186 
0.9611 
1.0859 
1.7244 
1.6808 
.  1.2963 
1.0659 
13367 
1.7734 
1.3578 
1.2014 
1.3S69 
1.1914 
1.0826 
12313 
12888 
1.1210 
1.6608 
1.2442 
1.5093 
12058 
1.1902 
1.0793 
1.4558 
1.5570 
1  3134 
1.0233 
12442 
1.4611 
12131 
1.1609 
1.7562 
1.1025 
1.3245 
1.0940 
1.1971 


Table  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment to  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


0.9614 

0.9635 

0.9895 

0.9848 

0.9712 

0.9901 

0.9861 

09805 

0.9722 

09759 

0.9977 

09609 

0.9640 

0.9761 

0.9759 

09448 

0.9684 

0.9748 

0.94O9 

0.9909 

0.9986 

0.9674 

0.9961 

0.9791 

0.9797 

0.9735 

0.9544 

0.9730 

0.9742 

0.9672 

0.9862 

0.9982 

0.9642 

0.9991 

09967 

0.9775 

0.9940 

0.9988 

0.9595 

0.9988 

0.9664 

0.9919 

0.9306 

0.9634 

0.9758 

0.9799 

0.9751 

0.9703 

0.9750 

0.9190 

0.9962 

l.OOOO 

0.9795 

0.9795 

09862 

0.9917 

0.9978 

0.9787 

0.9883 

0.9653 

0.9810 

0.9368 

0.9773 

0.9890 

0.9694 

0.9979 

0.9858 

0.9963 

0.9819 

0.9909 

0.9777 

0.9876 

0.9982 

0.9841 

0.9296 

0.9497 

0.9945 

0.9926 

0.9839 

0.9991 

0.9615 

0.9924 

0.9907 

0.9973 


Provider 

No. 


390186  .... 
390237  .... 
390272  .... 
400002  .... 
400005  ... 

400007  .... 

400008  ... 

400010  .... 

400011  ... 
400014  ... 

400016  ... 

400017  ... 
400019  ... 
400022  ... 
400024  ... 
400032  ... 
400094  ... 
400098  .. 
400106  ... 
400T09  ... 
400111  ... 
400113  ... 
400115  ... 

400117  ... 

400118  .- 
400120  ... 
400122  ... 
410001  ... 

410004  . 

410005  .. 
410008  .. 

410007  .. 

410008  .. 

410009  .. 

410010  .. 

410011  .. 

410012  .. 

410013  .. 
420005  .. 
420007  .. 

420009  . 

420010  .. 

420011  .. 

420014  .. 

420015  .. 

420016  .. 

420018  .. 

420019  .. 

420020  .. 
420022 
420023  . 

420026  . 

420027  . 

420028  . 

420029  . 

420030  . 

420031  . 
420033 

420036  . 

420037  . 

420038  . 
420039 
420040  . 

420042  . 

420043  . 

420044  . 

420048  . 

420049  . 
420051  . 

420054  . 

420055  . 
420056 
420057 
420059 
420061 
420064 
420065 
420066 
420067 
420068 
420069 
420070 
420071 
420072 


Begin 


End 


01*1/93 

01*1/93 

09*1*2 

01*1/93 

01*1*3 

01*1/93 

01*1/93 

10*1/92 

01*1/93 

01*1/93 

10*1/92 

01*1/93 

01*1/93 

01*1/93 

01*1*3 

01*1/93 

01*1/93 

01*1/93 

10*1/92 

10*1/92 

01*1*3 

10*1/92 

01*1/93 

01*1/93 

01*1/93 

01*1/93 

09*1*2 

10*1/92 

10*1/92 

10*1/92 

10*1/92 

10*1/92 

10*1/92 

10*1/92 

10*1/92 

10*1*2 

10*1/92 

10*1*2 

01*1*3 

10/04*2 

10*1/92 

10*1/92 

10*1*2 

10*1/92 

10*1/92 

10*1/92 

09C7*2 

10*1/92 

10*1*2 

10*4*2 

Ol*^^ 

09*6*2 

09/27*2 

10*1/92 

10*1/92 

01*1/93 

10*1/92 

10*1/92 

10*1/92 

10*1/92 

10*1*2 

10*1*2 

10*1*2 

10*1/92 

10*1/92 

10*1/92 

10*1*2 

10*1*2 

10*1/92 

09*1*2 

10*1*2 

10*1*2 

10*1/92 

10*1*2 

J0*1*2 

10*1/92 

09*1*2 

10*1*2 

10*1/92 

10*1/92 

10*1*2 

10*1/92 

10*1*2 

10*1*2 


Transfer 
adjusted 

case 
mix 

Index 


12*1*3 

12*1*3 

08*1/93 

12*1/93 

12*1/93 

12*1/93 

12*1/93 

09*0*3 

12*1*3 

12*1/93 

09*Q*3 

12*1/93 

12*1/93 

12*1/93 

12*1/93 

12*1/93 

12*1/93 

12*1/93 

09*0*3 

09*0*3 

12*1/93 

09*0*3 

12*1/83 

12*1*3 

12*1*3 

12*1/93 

08*1*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

12*1/93 

10*2*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09/25*3 

09*0*3 

09*0*3 

10*2*3 

12*1,'93 

09*4*3 

09*5*3 

09*0*3 

09*0*3 

12*1/93 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09^30*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

09*0*3 

08*1/93 

09*0*3 

09*0*3 

09*0*3 

09/3a'93 

09*0*3 

09*0*3 

08*1*3 

09*0*3 

09*0*3 

09*0*3 

09/30*3 

09*0*3 

09*0*3 

09*0*3 


Transfer 
adjust- 
ment to 

dis- 
ctiarges 


1.0263 
1.5243 
0.5433 
1  3882 
1.0596 
1.1966 
1.1693 
0.938^ 
1.0597 
1.3737 
1.3265 
1.1709 
1.5238 
12971 
1.0171 
1.1280 
1.0247 
1.3015 
1.1968 
1.6764 
1  1396 
1.1758 
0.9688 
12070 
1.1391 
1.3360 
0.9826 
1.3195 
1.4030 
1.3467 
1.2063 
1.6561 
12013 
1.3174 
10107 
12098 
1.6436 
12322 
1.1534 
1.5331 
12494 
1.0665 
1.0781 
1.0232 
1.3C33 
1.0790 
1.5712 
1.1517 
12236 
0.9916 
1.3606 
1.8690 
1.3256 
1.1069 
1.7591 
1.1906 
1.0152 
1.1561 
12291 
12544 
12145 
1.1046 
12002 
1.1996 
12516 
12132 
1.1511 
12267 
1.5564 
12026 
1.0770 
1.1005 
1.1822 
0.9977 
1.2231 
1.1418 
.  1.3439 
0.9710 
1.2502 
12132 
1.1278 
1.2808 
1.3525 
0.9324 


0.9756 

0.9976 

09650 

09992 

0.9995 

0.9992 

1.0000 

0.9679 

0.9976 

0.9968 

0.9995 

0.9982 

0.9990 

0.9999 

0.9951 

U.9991 

0.9897 

0.9991 

0.9997 

0.9944 

0.9962 

0.9977 

0.9980 

0.9993 

0.9976 

0.9996 

0,9876 

0.9903 

0.9944 

0.9967 

0.9836 

0.9977 

0.9842 

09946 

0.9846 

0.9949 

0.9963 

0.9817 

0.9724 

0.9982 

0.9627 

09608 

09689 

0.9708 

0.9867 

0.9852 

0.9978 

0.9785 

0.9688 

0.9467 

0.9962 

0.9979 

0.9922 

0.9743 

1.0000 

0.9591 

0.9303 

0.< 

o.s 

0! 

0.9735 

09798 

0.9926 

09765 

0.9743 

0.9906 

0.9661 

0.9789 

0.9967 

0  9591 

0.9824 

0.9335 

0.9744 

0.9693 

0.9483 

0.9565 

09991 

0.9744 

0.9669 

0.98<« 

09613 

09826 

0.9360 

0.9t.^2 
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Table  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment   TO    Discharges    for 
Capital   Hospital-Specific   Rate 
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Provider 
No. 

BegHi 

End 

Transfer 

adiusted 

case 

mx 

index 

Transfer 
adjust- 
ment to 

dis- 
cnarges 

Provider 
No. 

Begin 

End 

Transfer 
adjusted 

case 
mix 

index 

Transfer 
adiust- 
rtientto 

dis- 
charges 

Provider 
No. 

Begin 

End 

Transfer 

adjusted 

case 

mil 

index 

Transfer 
adfust- 
mentto 

dis- 
charges 

420073  

420074  

420075  

420076  

420078  

420081  

420086  

420087  

420088 

420089  

420091  ...„ 

430008  

430013  

10*1*2 

10*1/92 

10*1*2 

01*1*3 

10*1/92 

10*1*2 

10*1/92 

10*1*2 

10*1/92 

09*1*2 

10*1*2 

01*1*3 

10*1/92 

10*1*2 

08*1*2 

10*1*2 

09*1/92 

01*1/93 

01*1*3 

01*1/93 

01*1*3 

01*1*3 

01*1/93 

10*1/92 

01*1*3 

01*1*3 

01*1/93 

01*1/93 

01*1/93 

01*1/93 

01*1/93 

01*1/93 

01*1*3 

01*1*3 

12*1*2 

10*1*2 

10*1*2 

01*1*3 

01*1*3 

10*1*2 

01*1/93 

01*1/93 

11*1/92 

10*1*2 

10*1/92 

01*1/93 

10*1*2 

01*1*3 

09*1*2 

10*1/92 

01*1*3 

01*1/93 

01*1*3 

10*1*2 

01*1/93 

10*1*2 

01*1/93 

01*1/93 

10*1*2 

01*1*3 

01*1*3 

09*1*2 

01*1*3 

01*1/93 

09*1*2 

01*1*3 

01*1*3 

0fl01*3 

10*1*2 

01*1*3 

01*1*3 

11*1*2 

01*1/93 

01*1*3 

10*1*2 

01*1/93 

01*1/93 

09*1*2 

01*1/93 

01*1/93 

01*1*3 

01*1/93 

09*1*2 

11*1/92 

09*0*3 
09*0*3 
09*0*3 
12*1*3 
0900*3 
09*0*3 
0900*3 
09*0*3 
0900*3 
08*1/93 
09*0*3 
12*1/93 
09*0*3 
09*0*3 
07*1/93 
09*0*3 

oaoi*3 

12*1/93 
12*1*3 
12*1*3 
12*1/93 
12*1*3 
12*1*3 
0900*3 
12*1/93 
12*1/93 
12*1*3 
12*1*3 
12*1*3 
12*1/93 
12*1*3 
12*1*3 
12*1/93 
12*1*3 
11*0*3 
0900*3 
09*0*3 
12*1/93 
1201/93 
09*0*3 
1201/93 
1201*3 
1001/93 
09*0*3 
0900*3 
12*1*3 
0900*3 
12*1*3 

oaoi/93 

0900*3 
1201/93 
1201/93 
12*1/93 
0900*3 
12*1*3 
09*0*3 
12*1*3 
12*1*3 
09*0*3 
12*1*3 
12*1/93 
08*1*3 
12*1/93 
12*1/93 

oaoi/93 

12*1*3 
1201/93 
1201/93 
0900*3 
1201/93 
1201/93 
10*1*3 
12*1/93 
12*1*3 
09*0*3 
12*1*3 
12*1/93 
08*1*3 
12*1*3 
12*1/93 
12*1*3 
12*1*3 
08*1*3 
10*1/93 

1.3094 
0.9667 
0.9642 
1.1801 
1.7184 
0.8117 
1.4254 
1.6197 
1.2311 
'   1.3630 
0.5742 
1.1650 
12240 
1.3094 
1.1905 
1.7329 
0.9304 
09432 
0.9208 
0.9508 
1.0333 
1.0147 
0.9989 
0.9127 
0.9569 
1.1636 
0.9474 
1.0816 
12262 
0.9245 
09633 
0.8731 
0.9348 
1.0147 
1.1226 
1.0255 
1.1134 
1.0247 
0.9761 
1.2387 
0.9221 
0.9794 
1.4130 
1.1717 
0.8359 
1.4209 
0.8462 
1.3260 
0.9144 
1.7487 
1.6519 
1.1542 
12336 
1.2070 
1.1053 
1.1887 
1.4120 
1.3516 
1.0157 
1.1484 
1.2326 
1.5298 
1.1343 
1.0463 
1.2872 
0.9412 
1.4507 
1.4743 
1.0532 
1.2989 
1.2023 
1.2315 
1.2427 
1.0441 
1.2072 
1.5903 
1.0412 
1.4925 
0.9408 
0.9992 
0.9613 
1.4234 
1.0731 
1.1264 

0.9932 

0.9717 

0.9699 

0.9947 

0.9969 

0.9924 

0.9918 

0.9993 

0.9847 

0.9893 

1.0000 

0.9709 

0.9799 

0.9876 

0.9737 

0.9971 

0.9557 

0.9222 

0.95,36 

0.9713 

0.9321 

0.9691 

0.9884 

0.9710 

0.9472 

0.9854 

0.9028 

0.9612 

0.9789 

0.9397 

0.^442 

0.9506 

0.9789 

0.9611 

0.9736 

0.8930 

0.9935 

0.9436 

0.9826 

1.0000 

0.9708 

0,9778 

0.9599 

0.9782 

1.0000 

0.9982 

0.9631 

0.9976 

0.9767 

09989 

0.9991 

0.9816 

0.9682 

0.9796 

0.9711 

0.9811 

0.9987 

0.96O4 

0.9814 

0.9825 

0.9641 

0.9967 

09634 

0.9658 

0.9925 

0.9463 

0.9991 

0.9986 

0.9637 

1.0000 

0.9616 

0.9669 

0.9929 

09560 

0.9699 

0.9990 

0.9635 

0.9968 

09626 

0.9641 

0.9818 

0.9688 

0.9868 

0.9457 

440189  

08*1*2 
09*1/92 
12*1*2 
01*1*3 
01*1*3 
01*1*3 
09*1*2 
10*1/92 
01*1*3 
01*1*3 
10*1*2 
01*1*3 
09*1/92 
01*1*3 
10*1*2 
01*1/93 
01*1/93 
10*1/92 
09*1*2 
1C*1*2 
10*1/92 
10*1*2 
01*1*3 
01*1*3 
01*1/93 
09*1*2 
10*1/92 
09*1*2 
01*1*3 
10*1/92 
10*1/92 
10*1/92 
01*1/93 
01*1/93 
10*1/92 
01*1*3 
10*1*2 
11*1*2 
10*1*2 
09*1*2 
01*1/93 
01*1*3 
11*1*2 
09*1/92 
01*1*3 
01*1/93 
10*1*2 
10*1/92 

.01*1/93 
01*1*3 
09*1*2 
10*1/92 
10*1*2 
01*1*3 
10*1/92 
10*1/92 
01*1*3 
08*1/92 
10*1*2 
10*1*2 
10*1*2 

-  10*1*2 
10*1/92 
09*1*2 
10*1*2 
01*1*3 
10*1*2 
10*1*2 
11*1/92 
10*1*2 
10*1*2 
10*1/92 
01*1*3 
10*1/92 
10*1/92 
10*1/92 
10*1*2 
01*1*3 
10*1*2 
01*1*3 
01*1*3 
01*1*3 
10*1*2 
01*1*3 

07*1/93 

oaoi*3 

11/30*3 
12*1*3 
12*1*3 
12*1/93 
08*1/93 
09*0*3 
12*1/93 
12*1*3 
09*0*3 
12*1*3 
08*1*3 
12*1*3 
09*0*3 
12*1/93 
12*1*3 
09*0*3 

oaoi/93 

0900*3 
0900*3 
09*0*3 
12*1/93 
12*1*3 
12*1*3 

oaoi/93 

09*0*3 
08*1*3 
12*1/93 
09*0*3 
09*0*3 
09*0*3 
12*1/93 
12*1/93 
0900*3 
12*1*3 
0900*3 
10*1*3 
0900*3 
08*1*3 
12*1/93 
1201/S3 
10*1*3 
08*1*3 
12*1*3 
12*1*3 
0900*3 
0900*3 
12*1*3 
12*1/93 

oe*i/B3 

09*0*3 
09*0*3 

12*1*3 
0900*3 
0900*3 
12*1/93 
07*1*3 
09*0*3 
09*0*3 
09*0*3 
09*0*3 
0900*3 

oaoi*3 

0900*3 
12*1/93 
09*0*3 
09*0*3 
10*1*3 
09*0*3 
0900*3 
0900*3 
12*1*3 
0900*3 
0900*3 
09*0*3 
09*0*9 
12*1*3 
09*0*3 
12*1/93 
12*1/93 
12*1/33 
09*0*3 
12*1/93 

1.4808 

1.3072 

1.1187 

0.9433 

12744 

1.4832 

1.1391 

1.3295 

1.5169 

1.1514 

1.5321 

1.6864 

1.5604 

1.0254 

1.3651 

1.4491 

1.4760 

12406 

1.6381 

1.5251 

1.4428 

1.;<906 

1.0976 

1.1957 

1.0808 

1.6655 

1.0953 

1.5071 

1.3567 

1.05,34 

1.0161 

1.7522 

1.2769 

1.1753 

1.2486 

1.1280 

0.9873 

1.6>\33 

1.1216 

1.5025 

1.4236 

1.4090 

1.2299 

1.3508 

12856 

1.5098 

0.9920 

12126 

1.2314 

12644 

1.4703 

1.3323 

174392 

10602 

1.5024 

0.9903 

1.5092 

1.2609 

1.4911 

1.5495 

1,7013 

1,4321 

07344 

1.3794 

1.1596 

0.8709 

0.9840 

12113 

1.3300 

09584 

1.1366 

1.2880 

1.5695 

1.1411 

1.0793 

0.8873 

12792 

1.1244 

1.0264 

1.0287 

1.0260 

0,8496 

1.2799 

1.1402 

0.9909 
0.9781 
0.9526 
0.9724 
0.9686 
0.9994 
0.9751 
0.9963 
0.9978 
0.9616 
0.9964 
0.9979 
0.9993 
0.9592 
0.9896 
0.9979 
0.9938 
0.9752 
0.9988 
0.9966 
0.9960 
0.9966 
0.9677 
0.9643 
0.9066 
0.9980 
0.9631 
0,9986 
0.9803 
0.9139 
0.96.S6 
0.9985 
0.9631 
0.9575 
0.9720 
0.9641 
0.9644 
09954 
0.9685 
0.9962 
09936 
0.9941 
0.9667 
0.9967 
0.9820 
0.9993 
0.9503 
0.9613 
0.9807 
0.9651 
0.9996 
05792 
0.9959 
09765 
0.9994 
0.9672 
0.9981 
09834 
0.9968 
09977 
0.9977 
0.9984 
1.0000 
09909 
0.9889 
-0.9877 
0.9445 
0.9678 
0.9948 
0.9347 
0.9870 
09802 
09962 
0.9705 
0.9725 
0.9636 
0.9683 
09613 
0.9673 
0.9837 
0.9615 
0.9265 
a9768 
0.9688 

450181 

01*1*3 

10*1*2 

01*1/93 

01*1/93 

10*1*2 

01*1*3 

01*1/93 

09*1*2 

10*1*2 

01*1/93 

10*1*2 

10*1/92 

01*1*3 

01*1/93 

01*1/93 

09*1/92 

10*1*2 

09*1*2 

01*1*3 

10*1*2 

1W01/92 

01/01/93 

08*1*2 

09*1*2 

10*1*2 

01*1*3 

01*1/93 

01*1*3 

10*1*2 

01*1*3 

01*1/93 

10*1*2 

01*1/93 

11*1*2 

01*1*3 

10*1*2 

01*1*3 

01*1*3 

01*1*3 

01*1*3 

01*1*3 

09*1*2 

01*1*3 

01*1*3 

01*1*3 

10*1*2 

01*1*3 

10*1*2 

11*1/92 

01/01*3 

09*1*2 

01*1/93 

09*1*2 

10*1/92 

10*1*2 

09*1*2 

08*1*2 

01*1*3 

11*1/92 

10*1*2 

01*1*3 

11*1/92 

10*1/92 

09*1*2 

10*1*2 

11*1/92 

10*1*2 

1001/32 

01*1*3 

01*1*3 

10*1*2 

10*1*2 

09*1*2 

01*1*3 

12*1*2 

01*1*3 

01*1*3 

01*1*3 

10*1*2 

10*1*2 

10*1*2 

10*1*2 

10*1*2 

10T)l*2 

12*1/33 
09*0*3 
12*1*3 
12*1/93 
09*0*3 
12*1/93 
12*1/93 
08*1/93 
09*0*3 
12*1*3 
09*0*3 
0800*3 
12*1*3 
12*1/93 
12*1*3 
08*1/93 
0900*3 

oaoi/93 

12*1/93 
0900*3 
09*0*3 
1201/93 
07*1/93 
08*1*3 
09*0*3 
12*1/93 
1201/93 
12*1*3 
09*0*3 
12*1*3 
12*1*3 
09*0*3 
12*1/93 
10*1*3 
12*1/93 
09*0*3 
12*1*3 
12*1*3 
12*1*3 
12*1*3 
12*1*3 
08*1/93 
12*1/93 
12*1/93 
12*1*3 
0900*3 
12*1*3 
0900*3 
10*1/93 
12*1/93 
08*1*3 
12*1*3 
08*1/93 
09*0*3 
09*0*3 

oaoi/33 

07*1*3 
12*1*3 
10*1/93 
0900*3 
12*1*3 
10*1/93 
0900*3 
08*1*3 
0900*3 
1001/93 
09.00*3 
1098*3 
1Z31*3 
12*1*3 
0900*3 
09*0*3 

oaoi*3 

12*1*3 
11/30*3 
12*1/93 
12*1/93 
12*1/93 
09*0*3 
09*0*3 
0900*3 
09*0*3 
09*0*3 
0900*3 

0.9665 
1.0S.3«i 
1.3229 
1.1428 
2.0729 
12606 
14483 
1.1771 
1.4946 
0.9767 
12856 
14245 
1,1430 
1  3259 
1.3590 
1.4156 
1.3844 
1.4522 
1.5217 
0.9695 
1.1361 
1.4952 
1  1632 
0.8563 
0.9664 
0,9763 
1.1186 
1.1306 
0.8332 
1.1021 
1.2218 
0.9955 
1.3367 

i.oeso 

1.04,35 

1.3346 

1.0136 

12727 

10763 

090,32 

1.0461 

1.1804 

1.4131 

0.8963 

0.9826 

1.0680 

1.1B39 

0.9974 

12181 

1.3536 

1.3487 

1.1849 

1.0046 

1.2674 

12141 

12262 

1.0721 

2.0537 

1.4869 

1.1163 

1.1441 

1.1871 

0.9045 

1.1012 

16238 

1  1982 

1.0512 

1.0996 

1.0336 

1.3571 

1.2376 

0.6567 

1.2947 

1.2230 

1.0429 

1.5594 

1.1015 

09424 

1  0317 

i.fiaaT 

09909 
1.2418 
1.1162 
1.2245 

0.9649 
0.9620 
0.9753 
09738 
0.9802 
0S919 
0.9963 
0.9905 
09978 
08204 
0.9619 
0.9967 
0-9671 
0.9921 
0.9976 
0  9859 
09705 
0.9938 
0.9989 
09640 
0.9655 
09965 
09704 
0.9541 
09O9O 
0  9776 
09796 
0.9680 
0.9947 
0.9527 
0.9668 
0.9731 
0.9872 
0.9363 
0.9826 
09721 

ofia.'i? 

09654 

09868 

0.9655 

0.9323 

0.9905 

0.9889 

09347 

0.9521 

0.9805 

09767 

09890 

0  9732 

0.9902 

09979 

09745 

0.95,\5 

0.9821 

0.9699 

0.9717 

0.9598 

0.9987 

0.9943 

0.9684 

0.9907 

09591 

0.9294 

09622 

09969 

0.9778 

09375 

09794 

0.9620 

0.9795 

0.9700 

1.0000 

0.9967 

09831 

09769 

09981 

09603 

0.9991 

1.0000 

0.9993 

09695 

09733 

0.9792 

0.9716 

440194  

440200  

440203  

440205 

450002  

450005  

450010  ...„ 

450011 

450014  

450015  .„ 

450016  ..._ 

450018  

450020  

450024  

450025  

450028  

450032 

450165  

450187  

450191  

450193  

450194  

450196  

450197  .. 

450200  

450201   

450203  

450209 

450210  

430014  

450211   

430015  

430016  „ 

430023 

430024  

450213  

450214  

450224  

450229  

430026  

450033  

430031  

450037  

430034  

450039 

4,W236  

450237  

450239  

430036  

450046 

430038 

430040  

450047  

450050  

430041   

450053  ..._ 

450054  .„ 

450055 

450246  

450249  

450253  

450259  

430043  

430044  

4,30047 

430048  

450058  

450059  

430049  

450063  .  ..    . 

AVW71 

430051   

450066  

430056  ... 

450068  ..._ 

450072 

450276  

450280  

450283 
450286  

450292  

450293  

450296  

450297  

450303  

4.5a306  

450315  

tHtViO  

450321   

4503??  

450327  

450330  

4,'ifl334  -^ 

450337  

450340  .......... 

450346 

430057  

430060  

450073 

430064  

450080 

430065     . 

450081 „... 

450082 

450083  

450085 

430073  

430076  

430079  

430080  

450087 

430087  

440008  

440018  

450094  

450097  

450098 

440020  

450101 

440026  

440034  

440041   

440046  

440047  

440048  

440049  

440050  

440058  

440061   

440064  

440068  

440071   

440072  

450104  

450107  

450108 

450110  

450111   

450112  

450118  

450119  

450347 

450121   .„..• 

450348 

450123 

450351 

450124 
450127  .„ 

450130  

450131 

450132  

450133  ,„ 

450135  

450137 

450140 

450142  

450352  

450353  „ 

450355  

AWVA 

440078  

At/ntut 

440081   

440083  

440091   

450373 

440095  

4401M  

440105  

450144 

450145 

440110, 

450389  „.. 

440120  

450146  ..„,„... 
450148  

440125  

440145  

440146  

440148  

450149 

450150  

450417  

450418 

460151   

AfifiA^Q 

440149  

450152  „. 

450153  

450422  .' 

440150  

440157  

450154 

450424 

450429  

440159  

450155 

440161   

450160 

440168  

450162  ..„ 

450163  

AV\d^Vi 

440173  

440174  

450164 

450165  

450166  

450450  

450462  .-... 

450464 

450465  

450475  

450488  

440181   

440182  

440184  

440185  

450169  

450176  ._ 
450178 

440186  
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Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


TraRs<ar 

Traosler 

Prewdor 
No. 

adiustad 

adjust- 

8e»n 

End 

case 

mix 

mani  to 
dis- 

lodex 

charges 

4S0614  ..._ 

01/01/93 

12A31/93 

1.1370 

0.9844 

450518  

01/01/93 

12r31/98 

1.4441 

0.9961 

450523  __ 

01/01/93 

1331/93 

14932 

0.9964 

450530 

iaoi/92 

11/30«J 

1J072 

0.9871 

450634  

1(M)1/92 

09rxy93 

0.9752 

0.9804 

450635  

01«1/93 

1201/93 

1.1633 

0.9786 

450538  _ 

01AJ1/93 

1201/93 

1.2042 

0.9607 

450544  ....     _ 

06«1« 

07/31/93 

1.2769 

0.9936 

450548  .....     - 

1(M)1/92 

09OO9Q 

1.2723 

05875 

450647  ._ 

10(01/92 

09K30/9S 

1.0015 

0.9883 

450650  

01/01/93 

1201/93 

1.0494 

0.9948 

450659  ...- 

10X11/92 

09»V93 

0.8866 

08683 

450561   

01/01/93 

1201/93 

1.6628 

0.9989 

450665  

1001/92 

09«V9a 

1.3484 

0.9787 

450570  .. 

01/01/93 

1201/93 

1.0703 

0.9809 

450671  

1Q«1/92 

003093 

1.4719 

0.9986 

450574  

1(M)1/92 

0913093 

1.02OO 

0.9397 

450575  ...- 

10/01/92 

090093 

0.9748 

0.9712 

450678  ..._ 

1001/92 

09«V93 

0.9341 

0.3348 

450680  

10D1/92 

0900/93 

1.1568 

0.9891 

450583  

1001/92 

0900/93 

0.9511 

0.9838 

450584 

10«1/92 

090093 

1.1667 

0Jei4 

450587  .. 

09/01/92 

0801/93 

1.2707 

0.9782 

450591 

1Q«1/92 

0900/93 

1.1453 

0.9770 

450596  .. 

10W1/92 

090093 

1.2575 

0.9742 

450597 

10«1/92 

0900/93 

1.0343 

0.9849 

450804  

01/01/93 

1201/93 

1^793 

09670 

450806  

01/01/93 

1201/93 

1.3119 

0.9880 

450807  .._ 

loei/se 

09OQ/93 

0.9S95 

0.9761 

450809  

1Q«1/92 

0900^8 

0.9097 

0.9701 

450814  ...„ 

10«1/92 

090093 

10861 

0.93O3 

450615  

01/01/93 

1201/93 

0.9485 

09608 

450620 

10«1«2 

09O0»3 

1.0977 

O9S0S 

450623  

1001/92 

090093 

1.1686 

O9S80 

450628  

iaci/92 

0900^3 

1.0407 

0.9510 

450628 

1001/92 

09Oa«3 

0.9628 

09494 

450631   

CSIOMK 

0801/93 

1.6508 

0.9992 

450632  

1001/92 

09O0«3 

1  0081 

0.9743 

450634  ..._ 

01/01/93 

1201/93 

1.4317 

O9910 

450637 

09«1/92 

0801/93 

1.4337 

0.9785 

450639 

10«1/92 

090093 

1.4535 

O9960 

450644  „ 

09«1/92 

0801/93 

1.6076 

09968 

450648  _._ 

01«1/93 

1201/93 

1.5501 

09989 

450648  

1001/92 

090093 

1.0880 

0.9681 

450652  

1001/92 

0900/93 

0.9808 

09678 

450654  

1001/92 

09O0m 

0.9830 

0.9911 

450658  

01«1/93 

1201/93 

1.3583 

0.9870 

450669  .-. 

01«1«3 

1201/93 

1.4444 

09973 

450681   .._ 

0ini/93 

1201/93 

1  1990 

0.9907 

450662 .- 

08«1/92 

0801/93 

1.3969 

0.9793 

450672  ...    _... 

08A1/92 

0701/93 

16183 

0.9991 

450673 

1Q«1/92 

090093 

1  1056 

09488 

450677  

01.01/93 

1201/93 

1.3598 

0.9933 

450686 

0l«1/93 

1201/93 

1.5699 

0.9956 

450690 

0901/92 

0801/93 

13647 

09980 

450896  ....    ... 

1101/92 

1031/93 

1.7050 

0.9872 

450887 

0101/93 

12,31/93 

1.3499 

0.9948 

450898  .„- 

1001/92 

0900^93 

0.9337 

0.9197 

450700  

0101/93 

1201/93 

0.9273 

0.9721 

450702  

0901/92 

0801/93 

1.4787 

0.9958 

450703  

0101/93 

1201/93 

14690 

0.9912 

450705  

1001/92 

090093 

0.7885 

09353 

450706 

0101/93 

1201/93 

1.2043 

0.9836 

450711 

1001192 

0900/93 

16887 

0.9986 

450712  ...       _ 

iioi/9e 

1001/93 

0.9674 

0.9827 

450713  

0101/93 

1201/93 

1.4404 

0.9981 

450715  

0901/92 

0801/93 

1.X23 

0.9930 

450718  ...;_ 

0101/93 

1201/93 

12254 

0.9727 

45C717  

0101/93 

1201/93 

1.2321 

0.9698 

450718  ...._..... 

01O1«3 

1201/93 

1.2390 

0.9834 

450724 

0101/93 

1201/93 

1.2Q22 

0.9943 

450726  

1001/92 

090093 

0.8896 

0.9687 

450727  

1001/92 

oaoom 

0.9013 

0.9686 

450728  ....„ 

1001/92 

0900^ 

0.9002 

0.9897 

450733  _. 

oaoi/92 

0801/93 

1.3816 

0.9799 

45C734  ._._ 

0SnM92 

0801/93 

15033 

09916 

450736  _.... 

0101/93 

1201/93 

08222 

0.9044 

450746  

0101/93 

1201/93 

0.8306 

09924 

450748  —    ... 

1001/92 

090093 

0.9600 

0.9131 

450747  

0101/93 

1201/93 

1.3013 

0.9898 

450751  

0101/93 

1201/93 

1.3089 

09604 

450754  

1001/92 

090093 

1.0744 

0.9731 

450757  

0101/93 

1201/93 

0.9753 

0.9523 

450780  

0101/93 

1201/93 

12136 

0.9820 

Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Trsnstaf 

Transler 

PiowJer 

No. 

adjusted 

adjust- 

Be^n 

End 

case 

ment  to 

mx 

di»- 

ndex 

chaxges 

450761  _ 

1001/92 

09O0«3 

1.0987 

0.9728 

450763  

1O01/82 

0900^ 

1.0960 

0.9666 

450766  

0101/93 

1201/93 

Z1686 

0.9984 

450769  ..- - 

1001/92 

0913093 

0.9394 

09609 

450771  ..    . 

1001/92 

090093 

1.7787 

0.9913 

450775  

0101/93 

1201/93 

1^367 

0.9928 

450778  

0101/93 

1201/93 

0.8795 

0.9700 

450779  

1001/92 

090093 

15407 

0.9753 

450781  ..    _ 

0101/93 

1201/93 

1.4260 

1.0000 

460001   ..„.. 

01/01/93 

1201/93 

1.6862 

0.9986 

460004 

0101/93 

1201/93 

16966 

0.9972 

460006 

0101/93 

1201/93 

15825 

09864 

460007 

0101/93 

1201/93 

15450 

0.9673 

460010  

0101/93 

1201/93 

2.0494 

0.9980 

460011   

01/01/93 

1201/93 

1.4116 

0.9660 

460013  

0901/92 

0801/93 

1.5270' 

0.9819 

460014 

0101/93 

1201/93 

09603 

0.9104 

460015 

0101/93 

1201/93 

15706 

0.9730 

460016  .....     . 

0101/93 

1201/B3 

C8869 

0.9799 

480017  ....      . 

09O1/B2 

oaoi/93 

13493 

0.8676 

460018 

0101/93 

1201/93 

0.9364 

0.9708 

460019 

0101/93 

1201/93 

0.9010 

0.9478 

460020 

0101/93 

1201/93 

0.9660 

0.8778 

460021 

0101/93 

1201/93 

1.3717 

0.9670 

460022  

0101*3 

1201/93 

1.0070 

0.9786 

460023  ..        . 

01/01/93 

1201/93 

1.1527 

0.9704 

460024 

0101/93 

1201/93 

0.9699 

0.8976 

460025 

0101/93 

1201/93 

08122 

0.9970 

460026  

0101/93 

1201/83 

09555 

09176 

460027  

0101/93 

1201/93 

0.9862 

1.0000 

460029  

0101/93 

12,01/93 

1.0516 

O9022 

460033  

01OI/93 

1201/93 

0.9359 

0.8857 

460036  

0101/93 

1201/93 

0.9067 

0.9686 

460039  .....    .. 

01O1/93 

1201/93 

0.9762 

0.9536 

460041   

0901/92 

0801/93 

12303 

O9770 

460042 

1Q01/92 

090093 

15075 

0.9907 

460043 

0101/93 

1201/93 

1.3976 

0.9754 

460044  

01O1/B3 

1201/93 

1.1367 

0.9664 

480046 

0101/93 

1201/93 

15177 

1.0000 

460047  

1101/92 

1031/93 

16668 

0.9606 

460049  - -. 

0101/93 

1201/93 

1.9488 

0.9866 

470001   „. - 

10O1«2 

090093 

1.1529 

0.9788 

470003  .....     . 

1001/92 

090093 

1.9353 

0.9987 

470C04  

1001/82 

090093 

1.0444 

0.9721 

470006  

1001/92 

090093 

1.1868 

0.9855 

470006  

10O1/B2 

09O0/S3 

1.1341 

09682 

470008  

1001/92 

090093 

1  1875 

0.9795 

470010 

1001/92 

090093 

10823 

0.9560 

470011   

1001/92 

090093 

1  1180 

09840 

470012  

1001/92 

09Oa«3 

15031 

0.9827 

470013  ..    .. 

1001/92 

090093 

1.1462 

0.9686 

470015  

1001/92 

090093 

1.1905 

0.9828 

470018  

1Q01/92 

090093 

1  1276 

0.9761 

470020  

1001/92 

0900/93 

1.0117 

0.9955 

470023  

1001/92 

090093 

1.2259 

0.9673 

470024  _„ 

1001/92 

090093 

1.1281 

09521 

490001   

1001/92 

090093 

1.1212 

0.9724 

49000C  

1001/92 

090093 

1.0303 

O9805 

490003  __ 

10O1S2 

090093 

06633 

1.0000 

490004  

0101/93 

1201/93 

1  1926 

0.9916 

490005  _. 

0101/93 

1201/93 

1.4747 

0.9975 

490006  .....    .. 

1001/92 

090093 

1.1342 

0.9784 

490011 

0101/93 

1201/93 

1.3154 

0.9931 

490012  

0801/92 

0701/93 

1.1102 

0.9597 

490013  

0901/92 

0801/93 

1  1666 

0.9907 

490014  

01/01/93 
0101/93 

1201/93 
1201,'93 

1  S210 
1.4380 

0  9746 

490015  

0.9952 

490017  

09«l/92 

0801/93 

1.3682 

0.9906 

490018 

0101/93 

1201/93 

1.2061 

0  9755 

490019  

1001/92 

090093 

1.1170 

0.9708 

490020  

01/01/93 

1201/93 

1.1625 

0.9756 

4900ei   

0101/93 
1001/92 

1201/93 
090093 

1.4381 
12276 

0.9975 

490023  

0.9690 

490024 

1O01/92 
tOOl/92 

090093 
09/30/93 

1.6106 
1.166? 

0  9987 

490027  

0.9822 

490030  

10A)1/92 

Oe/30/93 

1.2489 

0.9933 

490031   

0101/93 

1201/93 

1.1272 

09696 

490033 

0101/93 

1201/90 

1.1625 

0.9743 

490037  

0101/93 

1201/93 

1.1563 

09644 

490038 

1001/92 

090093 

12792 

0.9615 

490040  

09/28«2 

09O0/93 

13664 

0.9977 

490041 

0101/93 

1201/90 

12177 

0Je36 

490042 

1001/92 

090093 

1.3528 

OJ906 

490044  

1001/92 

090093 

1J149 

0.9881 

Table  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Pro«Jef 
No. 


490045 
490047 
490048 
490050 
490052 
490054 
490057 
490059 
490063 
490066 
490067 
490068 
490071 
490073 
490074 
490075 
490077 
490079 
490083 
490084 
490085 
490088 
490069 
490091 
490092 
490095 
490097 
490099 
490100 
490101 
490107 
490110 
490112 
490113 
490115 
490116 
490117 
490122 
490126 
490130 
500001 
500002 
500003 
500005 
500007 
500000 
500011 
500012 
500014 
S0001S 
S000t6 
500019 
500024 
500025 
500026 
500027 
500028 
500029 
500031 
500033 
500036 
500037 
500042 
500043 
500044 
500045 
500048 
500049 
500050 
500051 
500052 
500063 
500054 
500056 
500057 
500056 
500059 
500060 
500061 
500062 
S0006S 
500068 
500069 
500071 


Begin 


too 
too 

01O 
OlO 
01O 
lOO 
OlO 
09O 
OlO 
OlO 
OlO 
10O 
OlO 
09O 
OlO 
OlO 

oao 

OlO 
IQO 
OlO 
10O 
100 
100 
10O 
OlO 
OlO 
09O 
09O 
lOO 
OtO 
OlO 
IQO 
09O 

no 

IQO 
09O 
120 
OlO 
IQO 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 
01O 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 

no 

OlO 
OlO 
OlO 
OlO 
OlO 
07O 
OlO 
10O 
IQO 
OlO 
OlO 
OlO 
07O 

too 

OlO 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 
OlO 


1/92 
1/92 
1/83 
1/93 
1/93 
1/92 
1/93 
1/92 
1/93 
1/93 
1/93 
1/92 
1/93 
1/92 
1/93 
1/93 
1/92 
1/93 
1/92 
1/93 
1/92 
1/92 
1/92 
1/92 
1/93 
1/93 
1/92 
1/92 
1/92 
1/83 
1/93 
1/92 
1/92 
1/92 
1/92 
1/92 
1/92 
1/93 
1/92 
1/93 
1/93 
1/93 
1/93 
1/93 
1/93 
1/93 
1/«3 
1/93 
1/93 
1/93 
1/93 
1/93 
1/93 
1/93 
1/93 
1/93 
1/93 
1/»3 
1/93 
1/93 
1/92 
1/93 
1/83 
1/93 
1/93 
1/93 
1/92 
1/93 
1/92 
1/92 
1/93 
1/93 
1/93 
1/92 
1/92 
1/93 
1/93 
1/93 
11/93 
1/93 
1/93 

n/93 

1/93 

1/93 


End 


090093 
090093 

1201/B3 
120I/93 
120t/93 
090093 
1201/93 
0aO1/93 
1201/B3 
1201/93 
1201/93 
093O93 
1201/93 

oaoi/93 

1201/93 
1201/93 
090093 
1201/S3 
090093 
1201/93 
0030/93 
090093 
09O0«3 
090093 
1201/93 
1201/93 
0801/93 

oaot/93 

090083 
1^31/93 
1201/93 
090093 

oaot/93 

1001/93 
090093 
0801/93 
11/3093 
1201/93 
090093 
120t/93 
1201/93 
1201/83 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1001/93 
12/31/93 
1201/93 
1201/93 
1201/W 
1201/93 
07O1/9Q 
1201/93 
0900/93 
090093 
1201/93 
1201/93 
1201/93 
0701/93 
090093 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/S3 
1201/33 
1201/83 
1201/33 


Transfer 
adjusted 

case 

(1U> 

ndex 


1.1794 
1.0797 
1.4825 
1  3697 
1  6262 
1.0583 
1  4443 
1.5O40 
1.5830 
15601 
15726 
1  3977 
1  4564 
1.3336 
15696 
15758 
1.1976 
1.3247 
06598 
15540 
1.1266 
15348 
1.0421 
1.1800 
1.1719 
15308 
1.1397 
0.9643 
1.3135 
1.1168 
15403 
1.1816 
1.6120 
1.3151 
15135 
1.1768 
1.0906 
12940 
15624 
15343 
15966 
1.4166 
1  2748 
1.7752 
1.3853 
15846 
13627 
1.4992 
1.7478 
1.3100 
1.3621 
1.2908 
16333 
1.8081 
1.3471 
1.5375 
1.0891 
0.9736 
1.3115 
1.2382 
15606 
1.1316 
1.3298 
1.2137 
1.9182 
1.0800 
'0.8958 
1.3649 
1.4158 
1.6705 
1.2446 
1.1791 
1.8311 
1.0777 
15986 
1.4679 
1.1381 
1.3623 
1.0214 
1.0006 
15467 
1.0086 
1.0708 
1.3154 


Transler 
adjust- 
ment to 

da- 
charges 


0.9915 

0.0893 

OS 

0.< 

O.S 

0.9826 

0.9905 

0.9983 

0.9977 

0.9670 

O9901 

0.9991 

0.9087 

09901 

09964 

0.0881 

O9930 

0.9864 

0.9872 

09275 

0.9743 

0.9678 

0Je86 

ooaeo 

0.9641 

0.9927 

0.9801 

0.9747 

0.9962 

0.9865 

0.9884 

O9058 

0.9681 

0.9737 

0.9776 

0.9831 

0.9829 

0.9931 

0.9647 

0.9794 

0.9811 

0.9925 

0.9887 

0.9988 

0.9783 

0.9910 

0.9657 

0.9083 

0.9 

0.9 

0.9896 

0.9735 

0.9075 

0.9993 

09861 

09985 

0.9784 

09645 

09648 

0.9664 

0.9953 

0.9741 

0.9813 

0J617 

0.9087 

0.9877 

0.9850 

0.9884 

0.9929 

0.9974 

0.9956 

0.9835 

0.9981 

0.9624 

0.9895 

09829 

0.9508 

0.9776 

0.9299 

0.9582 

0.9554 

0.9877 

09479 

0.9610 


Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 
No. 


500072  

500073  .„ 

500074  

500075  

500077  

500079  

500080  

500084 

500085  

500088  

500089  

500090  

500092  ....... 

500094  

500096  

500097  „„ 

500098  

500101   .„ 

500102  

500106  

500107  

500110  

560118  

500119 

500122  

500123  , 

500124 

500125  

500129  

500132  

500134  

500140  

500143  

510001  „ 

510004 

510005  

510006  

510007 

510008  

510009  

510012 

510013  

510016  

510018  

510022  

510028  

510029 

510030  

510031  

510033  

£10038  


Begin 


01/01/93 
01/01/93 
01/01/93 
0101/93 
0701/92 
1001/92 
01/01/93 
0101/93 
0101/93 
0101/93 
01/01/93 
0101/33 
0101/93 
0101/93 
01/01/93 
0101/93 
0101/93 
01/01/93 
01/01/93 
01/01/93 
0101/93 
01/01/93 
01/01/93 
01«1/93 
0101/93 
01/01/93 
0101/93 
0101/93 
.01/01/93 
01/01/93 
0101/93 
1001/92 
01/01/93 
01/01/93 

noi/«2 

0101/93 
1001/92 
1001/92 
0101/93 
01A)1/93 
1001/92 
1001/92 
01/01/93 
1001/92 
0101/93 
01/01/93 
1001/92 
10O1S2 
01/01/33 
0101/93 
10D1/92 


End 


1201/93 
1201/93 
1201/93 
1201/93 
0701/93 
090093 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201«3 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/83 
1201/B3 

iaoi/93 

1201/93 
090093 
1201/33 
1201/93 
1001/93 
1201/93 
090093 
090093 
1201/93 
1201/93 
090093 
090093 
1201/B3 
090093 
1201/93 
1201/33 
09OOB3 
0900/93 
1201/93 
1201/93 
090093! 


Transter 

adjusted 
case 

RlfX 

»)dex 


1.1679 

1.0310 

1.1535 

15607 

1.2964 

15913 

08502 

1.1419 

1.0406 

15767 

1.0438 

0.9151 

1.1053 

0.8820 

0.9566 

1.1511 

0.8613 

09791 

09657 

0.9810 

1.1299 

1.1962 

1.1366 

1.3361 

1.2758 

0.9518 

1.2620 

0.9871 

1.6213 

0.9812 

0.7564 

0.9994 

0.9606 

1.6692 

09852 

0.9215 

15082 

1.4251 

1.1030 

0.9489 

1.0837 

1.1870 

1.0547 

1.0655 

1.6800 

1.1789 

15601 

1.1186 

1.2811 

1.2676 

1.0372 


Transfer 
ad|ust- 
ment  to 

dcs- 
ctiarges 


0.9717 

0.9704 

0.9698 

0.9876 

0.9900 

0.9806 

0.9649 

0.9770 

0.9797 

0.9932 

0.9382 

0.9491 

0.9900 

0.9436 

0.9114 

0.9917 

0.9796 

0.9257 

0.9646 

1.0000 

0.9650 

0.966C 

0.9566 

0.9850 

09671 

0.9693 

0.9862 

0.9753 

0.9969 

0.9778 

0.9908 

1.0000 

1.0000 

0.9967 

09357 

0.9664 

0.9927 

0.9996 

0.9879 

0.9634 

0.9814 

0.9961 

0.9523 

0.9715 

0.9988 

0.9959 

0.9857 

0.9742 

0.9915 

0.9909 

09627 


Table  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 
No. 


510039  

510047  

510048  .... 

510050  

510053  

510055  

510059  

510060  

510063  

510065  

510066  

510068  

510076  

510077  .... 

510081  ..... 

510082  

510084  

510085  

520002  

520003  ..... 
520008  .... 
520010  .... 
520014  

520018  

520019  

520021  

520024  . 

520026  .... 
520029  

520031  

520032  

520033  

520034  

520035  

520037  

520038  

520039  

520042  

520045  

520048 

520049  ....... 

520053  

520054  

520058  

520057  

520058  . 

520059  ...... 

520080  

520062  

520064  

520069  


Begin 


01/01/93 
0101/93 
0101/93 
1001/92 
10A)l/92 

looi/re 

0101/93 

0901/92 

01/01/93 

0101/93 

0101/93 

1001/92 

0101/93 

1001/92 

10/01/92 

0101/93 

0101/93 

1001/92 

10D1/92 

0101/93 

1001/92 

0101/93 

1001/92 

1Q01/92 

1001/92 

1001/92 

1001/92 

01/01/93 

1001/92 

1Q01/92 

1Q01/92 

09«1/92 

10A31/92 

01/01/93 

1O01/92 

01/01/93 

01/01/93 

1001/92 

0101/93 

1001/92 

1001/92 

0101/93 

0101/93 

1001/92 

0101/93 

1001/92 

1001/92 

1001/92 

1001/92 

12C7/92 

0101/93  I 


Transfer 

Transfer 

adiusted 

adfust- 

End 

case 

mentio 

mix 

do- 

mdex 

diarges 

1201/93 

1.3804 

0.9927 

1201/93 

1.1575 

0.9871 

1201/93 

1.0964 

0.9891 

0*3093 

1.2948 

0.9897 

09O0/93 

1.0235 

0.9571 

090093 

1.2079 

0.9958 

1201/93 

1.1021 

0.9868 

oaoi/93 

10778 

0.9860 

1201/93 

1.0425 

0.9849 

1201/93 

0.9752 

0.9547 

1201/93 

1.1037 

0.9925 

090093 

1.0689 

09797 

1201/93 

1.0921 

1.0000 

090093 

1.1403 

0.9825 

09O0/93 

0.9906 

O9820 

1201/93 

1.0537 

0.9579 

1201/93 

0.9892 

0.9632 

090093 

15735 

0.9611 

09OO«3 

15890 

0.9818 

1201/93 

1.1050 

0.9883 

090093 

1.4769 

0.9980 

1201/93 

1.1270 

0.9507 

09O0/93 

15316 

0.9837 

090093 

1.0667 

0  9711 

030093 

1.2893 

09819 

090093 

1.2964 

0.9904 

090093 

1.0642 

0.9702 

1201/33 

1.0323 

0.9758 

030093 

09338 

0.9580 

09O0/93 

1.0938 

0.9763 

090093 

1.1463 

0.9725 

0801/93 

15266 

0.9595 

090093 

1.1916 

0.9779 

1201/93 

15612 

0.9868 

090093 

1.6234 

0.9986 

1201/93 

1.3704 

0.9765 

1201/93 

0.9783 

0.9535 

090093 

1.1130 

0.9735 

1201/93 

1.6036 

0.9968 

0900/93 

1.3810 

0.9963 

090093 

1.9371 

0.9962 

1201/93 

1.0585 

0.9423 

1201/93 

1.0702 

0.9753 

090093 

1.3230 

0.9887 

1201/93 

1.0970 

0.9732 

090093 

1.0794 

0.9681 

090093 

15539 

0.9852 

090093 

1.3107 

0.9574 

0900/93 

15092 

0.9629 

1201/93 

1.6474 

09943 

1201/93 

15191 

0.9893 

Table  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad- 
justment TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 
No. 


520070 

520071 

520077  , 

520078 

520082 

520083 

520084 

520089 

520090 

520095 

520100  , 

520101  . 

520102  . 

520103  . 
520107  . 

520109  . 

520110  . 
520113  . 
520115  . 
520118  . 

520117  . 

520118  . 
520123  . 
5201X  . 

520131  . 

520132  . 
520135  . 

520138  . 

520139  . 

520140  . 
520144  . 
620145  . 
520146  . 

520148  . 

520149  . 

520152  . 

520153  . 

520154  . 

520156  . 

520157  ., 
520180  .. 
520171  .. 

520173  ., 

520174  .. 
520177  .. 
530008  .. 
530010  . 
530023  .. 
530032  .. 


Begin 


0101/93 
1001/92 
1001/92 
0101/93 
0801/92 
0101/93 
1001/92 
0101/93 
10O1/92 
0101/93 
0101/93 
1001/92 
01O1« 
1001/92 
0101/93 
1001/92 
0101/93 
1001/92 
1001/92 
1001/92 
0901/92 
0101/93 
1001/92 
1001/92 
0101/93 
0101/93 
0101/93 
12«6«2 
0801/92 
0101/93 
1001/92 
0101/93 
0101/93 
0101/93 
0101/93 
1001/92 
1001/92 
1001/92 
0101/93 
0101/93 
0101/93 
0101/93 
1001/92 
0101/93 
0101/93 
0101/93 
0101/93 
0101/93 
0lO1«3 


End 


1201/93 
090033 
090093 
1201/33 
0701/93 
1201/33 
093O93 
1201/33 
030033 
12'3l/93 
1201/93 
0900/93 
1201/93 
090093 
1201/93 
090093 
1201/93 
090033 
09O0/33 
090083 
0801/93 
1201/S3 
Oft^O^ 

09oa« 

1201/93 
1201/93 
1201/93 
1201/93 
08/20«3 
1201/93 
0300/93 
1201-93 
1201/33 
1201/S3 
1201/93 
090093 
090093 
09OOS3 
1201/93 
1201/93 
1201/93 
1201/93 
090033 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 


Transfer 

adjusted 

case 

mix 
index 


14103 

1  1051 

09968 

1.4378 

1.2970 

1.5952 

1.0802 

1.5188 

1.1714 

1.3687 

15380 

1.1212 

1.1948 

15877 

15787 

1.0413 

1.0906 

1.1974 

1.3121 

15580 

1  0937 

09813 

1.0403 

1.0053 

1,0173 

1.1589 

1.0036 

1.8543 

1  2257 

14922 

1.0560 

1.0227 

1.1404 

1.1299 

0.9074 

1,1361 

0.9318 

1.1043 

1.0618 

0.9858 

1.7738 

1.M70 

1-1166 

1.4505 

1.5704 

1.1828 

1.3037 

0.9412 

1.1791 


Transfer 
ad|ust- 
meni  to 

dts- 
cnarges 


09815 

09747 

09757 

09934 

C9855 

0-9992 

0.9738 

09972 

0.9667 

09769 

0.9857 

09571 

0.9666 

09748 

0.9811 

09618 

C9666 

0.9771 

0.9651 

0,9670 

09691 

09424 

09670 

09478 

09332 

09583 

0-97O4 

0-9984 

09809 

0  9974 

0-9699 

09640 

09575 

0  9744 

09356 

09660 

0-ai36 

0-9690 

0-9488 

0-9626 

09982 

09663 

09713 

0-9901 

09936 

09768 

0.9781 

09082 

0.9448 


Table  10.— Percentage  Difference  in  Wage  Indexes  for  Areas  That  Qualify  for  a  Wage  Index  Exception  for 

Excluded  Hospitals  and  Units 


Area 


Rural  Connecticut „.... .^ 

Rural  Massachusetts , 

Rural  New  Hampshire ;. 

Rural  Vermont „ „.... _....„ 

Albany,  GA  ....^ _ 

Anchorage,  AK 

Anderson,  SC  .....;.... 

Ann  Artxx,  Ml  » 

Athens.  GA 

Atlanta.  GA 

Atlanta  City.  NJ 

Bergen-Passaic,  NJ „ ..,„ „. 

Boston-Lowell-Brockton-Lawrence-Salem,  MA 

Bridgeport-Stamford-Non/^alk-Danbury,  CT  

Burlington,  NC „ ;. , 

Caguas.  PR „ _-„. 

Charlotte-Gastonia-Rock  Hill,  NC-SC  , 

Clarksvilte-Hopkinsville.  TN-KY 


1982-1991 
percentage 
differertce 


17.895 
20.640 


1984-1991 
percentage 
differerKe 


8.660 


9.131 


8.272 


8.991 


20.236 

24.568 

9.986 

8.798 

13220 


12.237 
14.730 
11.062 
10.448 
10.120 
10.987 
11.339 
12.261 
10.068 
14.308 


1988-1991 
percentage 
differerx^ 


8.239 
9.482 


1990-1991 
percentage 
difference 


14.069 


12.033 


8.008 
15.455 


9275 


9.997 
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Table  io.— Percentage  Difference  in  Wage  Indexes  for  Areas  That  Qualify  for  a  Wage  Index  Exceptkdn  for 

Excluded  Hospitals  and  Units— Continued 


Aiea 


Decatur,  AL  — — 

Eugene-SpringfieW.  OR  — 

Florefx»,  SC  ~ 

Fort  Walton  Beach,  FL .......... 

Hartforct-Middtetovm-New  Britain.  CT  ..... 

Houma-Thibodaux,  LA  

Kankakee,  IL  

Killeen-Temple,  TX ~ — 

Las  Cruse,  NM  

Macon-Wamer  Robins.  GA - 

Manchester-Nashua,  NH  ..._ 

Monmouth-Ocean.  NJ 

MurK:ie,  IN  

Nassau-Suffolk,  NY  

New  Bedford-Fall  RIver-AttJebofO.  MA  .... 
New  Haven-West  HavervWatertxiry,  CT 

New  LondorvNorwich,  CT 

Newark.  NJ , . — .... •.-• 

Omaha,  NE-IA — i 

Orange  County,  NY 

Pine  Bluff.  AR 

PittsfieW.  MA  - 

Poftsmouth-Dover-Rochester.  RH  

Poughkeepsie.  NY „ 

Providence-Pawtucket-Woonsocket,  Rl  .. 

Redding,  CA 

Salinas-Seaside-Monterey,  CA  — 

Sarvta  Cruz,  CA  „.......-. — 

Santa  Fe,  NM .. — .. — 

Sarasota,  FL 

Savannah,  GA  ..„....^_ 

Wilmington,  NC  

Worcester-Fltchburg-Leominster.  MA  


1982-1991 
percentage 
difference 


12.905 
"i891 


17.565 


13.145 
10.035 


8.973 

10.226 

8.071 


10.504 

8.281 

11.294 

10.388 


10.247 

9.664 

10.789 


13.671 


1984-1991 
percentage 
difference 


9.167 


11.747 

8.739 

12.615 


16.032 
14.543 
15.415 


13.191 
11.721 
14.515 
11.576 
11.177 


14.539 


10.468 

9.214 

9.951 

14.391 

14.231 

9.283 

9.744 

13.638 

8.860 

12264 

13.339 

20.877 


1988-1991 
percentage 
difference 


8.143 
10.417 

11.129 


9.335 
17.659 


8.881 
9.202 


17.875 
13.341 


1990-1991 
percentage 
difference 


11.538 


10.808 


11.058 


8.786 
8.214 
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Appendix  A — Regulatory  Impact 
Analysis 

I.  Introduction 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)(5  U.S.C.  601  through  612).  unless 
the  Secretary  certifies  that  a  final  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
consider  all  hospitals  to  be  small 
entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  603  of  the  RFA. 
With  the  exception  of  hospitals  located 
in  certain  New  England  counties,  for 
purposes  of  section  1102(b)  of  the  Act, 
we  define  a  small  rural  hospital  as  a 
hospital  with  fewer  than  100  beds  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  (MSA)  or  New  England 
County  Metropolitan  Area  (NECMA). 


Section  601(g)  of  the  Social  Security 
Amendments  of  1983  (Public  Law  98- 
21)  designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the 
adjacent  New  England  County 
Metropolitan  Area.  Thus,  for  purposes 
of  the  prospective  payment  system,  we 
classified  these  hospitals  as  urban 
hospitals. 

It  is  clear  that  the  changes  being 
implemented  in  this  document  will 
affect  both  a  substantial  number  of  small 
rural  hospitals  as  well  as  other  classes 
of  hospitals,  and  the  effects  on  some 
may  be  significant.  Therefore,  the 
discussion  below,  in  combination  with 
the  rest  of  this  final  rule,  constitutes  a 
combined  regulatory  impact  tmalysis 
and  regulatory  flexibility  analysis. 

n.  Changes  in  the  Final  Rule 

For  the  most  part,  the  policies  set 
forth  in  this  final  rule  with  comment 
period  are  the  same  as  those  in  the 
proposed  rule.  For  impact  analysis 
purposes,  the  only  significant  alteration 
from  the  proposed  rule  is  that  we  have 
decided  not  to  change  the  definition  and 
the  payment  methodology  for  transfer 
cases.  In  the  proposed  rule,  the  net 


effect  on  all  payments  of  these  changes 
were  budget  neutral  compared  to  total 
payments  under  current  transfer  policy. 
The  distributional  effects  of  these 
changes  were  to  increase  payments  to 
rural  hospitals  by  0.5  percent  and 
decrease  urban  hospitals'  payments  by 
0.1  percent. 

Otherwise,  the  differences  in  this  final 
rule  impact  analysis  compared  to  that  in 
the  proposed  rule  are  the  result  of  using 
more  recent  or  more  complete  hospital 
data.  For  example,  a  more  complete  FY 
1993  MedPAR  file  (June  1994  update)  is 
now  available  compared  to  the  one 
available  at  the  time  of  the  proposed 
rule.  In  addition,  more  recent  hospital- 
specific  data,  including  cost  reports,  are 
used  in  this  analysis. 

Our  most  recent  hospital  market 
basket  forecasts  are  unchanged  from  the 
forecasts  reported  in  the  proposed  ^ule^ 
3.6  percent  for  prospective  payment 
system  hospitals  and  3.7  percent  for 
hospftals  excluded  from  the  prospective 
payment  system.  Therefore,  the 
applicable  update  factors  for  inpatient . 
hospital  operating  payments  are 
unchanged  from  the  proposed  rule. 
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We  note  that  one  other  change 
implemented  in  this  final  rule  is  the 
revision  of  the  criteria  used  by  the 
MGCRB  to  decide  on  applications  by 
hospitals  for  geographic  reclassification 
for  prospective  payment  purposes.  As 
discussed  in  section  III.F  of  this  final 
rule  with  comment  period,  we  are 
eliminating  the  requirement  that  an 
individual  hospital  be  located  in  an  area 
adjacent  to  the  area  to  which  it  seeks 
reclassification.  This  change  is  effective 
for  hospitals  seeking  reclassification  for 
FY  1996  and  thus  has  no  'economic 
effect  in  FY  1995. 


in.  Limitations  of  Our  Analysis 

As  has  been  the  case  in  previously 
published  regulatory  impact  analyses, 
the  following  quantitative  analysis 
presents  the  projected  effects  of  our 
policy  changes,  as  well  as  statutory 
changes  effective  for  FY  1995,  on 
various  hospital  groups.  We  estimate  the 
effects  of  each  policy  change  by 
estimating  payments  while  holding  all 
other  payment  variables  constant.  We 
use  the  best  data  available,  but  we  do 
not  attempt  to  predict  behavioral 
responses  to  our  policy  changes,  and  we 
do  not  make  adjustments  for  future 
changes  in  such  .variables  as  admissions, 
lengths  of  stay,  or  case  mix. 

We  received  no  comments  on  the 
methodology  used  for  the  impact 
analysis  in  the  proposed  rule. 

IV.  Hospitals  Included  In  and  Excluded 
From  the  Prospective  Payment  System 

The  prospective  payment  systems  for 
hospital  inpatient  operating  and  capital- 
related  costs  encompass  nearly  all 
general,  short-term,  acute  care  hospitals 
that  pajrticipate  in  the  Medicare 
program.  We  have  included  in  our 
analysis  only  hospitals  paid  under  these 
systems.  There  were  48  Indian  Health 
Service  Hospitals  in  our  database,     ' 
which  we  excluded  from  the  analysis 
due  to  the  special  characteristics  of  the 
payment  method  for  these  hospitals. 
Chily  55  short-term,  acute  care  hospitals 
remain  excluded  from  the  prospective 
payment  system  imder  section 
1814(b)(3)  of  the  Act  (in  Maryland)  or  a 
demonstration  project  (in  the  Finger 
Lakes  region  of  New  York  State).  Thus, 
as  of  August  1994,  just  over  5,200 
hospitals  were  receiving  prospectively 
based  payments  for  furnishing  inpatient 
services.  This  represents  about  81 
percent  of  all  Medicare-participating 
hospitals.  The  majority  of  this  impact 
analysis  focuses  on  this  set  of  hospitals 

Theremaining  19  percent  are 
specialty  hospitals  that  are  excluded 
from  the  prospective  payment  system 
and  continue  to  be  paid  on  the  basis  of 
their  reasonable  costs,  subject  to  a  rate- 


of-increase  ceiling  on  their  inpatient 
operating  costs.  These  hospitals  include 
psychiatric,  rehabifitation,  long-term 
care,  children's,  and  cancer  hospitals. 
The  impact  on  these  hospitals  of  the 
changes  implemented  in  this  final  rule 
is  discussed  below. 

V.  Impact  on  E.xcluded  Hospitals  and 

Units 

As  of  August  1994.  just  under  2,000 
specialty  hospitals  are  excluded  from 
the  prospective  pa jTnent  system  and  are 
instead  paid  on  a  reasonable  cost  basis 
subject  to  the  rate-of-increase  ceiling 
imder§  413.40.  In  addition,  1,932 
psychiatric  and  rehabilitation  units  in 
hospitals  that  are  subject  to  the 
prospective  payment  system  and  9 
hospitals  extensively  involved  either  in 
the  treatment  of  cancer  or  in  cancer 
research  are  also  excluded  from  the 
prospective  payment  system  and  paid  in 
accordance  with  §^413.40. 

In  accordance  with  section  13502  of 
Public  Law  103-66,  the  update  factor 
applicable  to  the  rate-of-increase  limit 
for  excluded  hospitals  and  units  for  FY 
1995  is  the  hospital  market  basket 
minus  1.0  percentage  point,  adjusted  to 
account  for  the  relationship  between  the 
hospital's  allowable  operating  cost  per 
case  and  its  target  amounts.  We  are 
projecting  an  increase  in  the  excluded 
hospital  market  basket  of  3.7  percent. 

The  impact  on  excluded  hospitals  and 
units  of  the  update  in  the  rate-of- 
increase  limit  depends  on  the 
cumulative  cost  increases  experienced 
by  each  excluded  hospital  and  excluded 
unit  since  its  applicable  base  period.  For 
excluded  hospitals  and  units  that  have 
maint^ned  their  cost  increases  since 
their  base  period  at  a  level  below  the 
percentage  increases  in  the  rate-of- 
increase  limits,  the  major  effipct  will  be 
on  the  level  of  incentive  payments  these 
hospitals  and  units  receive.  Conversely, 
for  excluded  hospitals  and  units  with 
per-case  cost  increases  above  the 
cumulative  update  in  their  rate-of- 
increase  limit,  the  major  effect  wrill  be 
the  amount  of  excess  costs  that  the 
hospitals  will  have  to  absorb. 
In  this  context,  we  note  that 
§  413.40(d)(3)  allows  an  excluded 
hospital  or  unit  whose  costs  exceed  the 
rate-of-increase  limit  to  receive  the 
lower  of  its  rate-of-increase  ceihng  plus 
50  percent  of  reasonable  cost?  in  excess 
of  the  ceiling,  or  110  percent  of  its 
ceiling.  In  addition,  under  the  various 
provisions  set  forth  in*§  413.40, 
excluded  hospitals  and  units  can  obtain 
substantial  relief  from  the  rate-of- 
increase  limit  for  significant,  yet 
justifiable,  increases  in  operating  costs 
that  exceed  the  limit.  At  the  same  time, 
however,  by  generally  limiting  payment 


increases  to  the  growth  rate  in  the 
hospital  market  basket,  we  continue  to 
provide  an  incentive  for  excluded 
hospitals  and  units  to  restrain  the 
growth  in  their  spending  for  patient 
services. 

In  this  final  rule,  we  are  establishing 
new  exclusion  criteria  for  long-term  ran; 
hospitals  that  define  a  minimum  level  of 
independence  a  new  hospital  must  meet 
to  qualify  for  exclusion  from  the 
prospective  payment  system  (see  section 
VI.A.  of  the  preamble).  We  anticipate 
that  this  change  will  slow  the 
proliferation  of  entities  qualifying  for 
exclusion  as  long-terra  care  hospitals. 
Thus,  these  entities  will  be  paid  und^r 
the  prospective  payment  svstem  rather 
than  on  a  reasonable  cost  basis  subject 
to  the  rate-of-increase  ceiling.  Although 
we  cannot  quantify  the  Impact  of  this 
change  on  Medicare  payments  to 
hospitals,  we  ajiticipate  that  it  will 
result  in  a  small  decre.ase  in  aggregate 
payment  levels. 

In  addition,  we  are  removing  from  the 
regulations  the  "1986  malpractice  rule* 
as  explained  in  section  VIE  of  the 
preamble.  This  technical  change  is 
necessary  to  conform  the  codified 
Medicare  regulations  to  the  various 
authorities  that  have  previously 
established  that  the  malpractice  rule  is 
invalid.  This  conforming  change  would 
not,  standing  alone,  have  significant 
economic  effects. 


VI.  Quantitative  Impact  Analysis  of  the 
Policy  Changes  In  the  Prospective 
Payment  System  for  Operating  Costs 

A.  Basis  and  Methodology  of  Estimates 

In  this  final  rule,  we  are    ' 
implementing  policy  changes  and 
payment  rate  updates  for  the 
prospective  payment  systems  for 
operating  and  capital-related  costs.  We 
have  prepared  separate  analyses  of  the 
changes  to  each  system,  beginning  with 
changes  to  the  operating  prospective 
payment  system. 

The  data  used  in  developing  the 
quantitative  analyses  presented  below 
are  taken  from  the  FY  1993  MedPAR  file 
las  of  June  1994)  and  the  most  current 
provider-specific  file  that  is  used  for 
payment  purposes.  Although  the 
analyses  of  the  changes  to  the  operating 
prospective  payment  system  do  not 
incorporate  any  cost  data,  we  did  use 
the  most  recently  available  hospital  cost 
repoTt  data  to  create  some  of  the 
Variables  by  which  hospitals  are 
categorized.  Our  analysis  is  subject  to 
several  qualifications.  First,  we  do  not 
make  adjustments  for  behavioral 
changes  that  hospitals  may  adopt  in 
response  to  these  policy  changes. 
Sof  ond,  due  to  the  interdependent    . 
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nature  of  the  prospective  payment 
system,  it  is  very  difficult  to  precisely 
quantify  the  impact  associated  with  a 
given  change.  Third,  we  draw  upon 
various  sources  for  the  data  used  to 
categorize  hospitals  in  the  tables.  In 
some  cases,  particularly  the  number  of 
beds,  there  is  a  fair  degree  of  variation 
in  the  data  from  different  sources.  We 
have  attempted  to  construct  these 
variables  with  the  best  available  source 
overall.  For  individual  hospitals, 
however,  some  miscategorizations  are 
possible. 

The  simulations  estimate  total 
payments  under  the  operating 
prospective  payment  system  given 
various  combinations  of  payment 
^jarameters.  Any  short-term,  acute  care 
hospitals  not  paid  under  the  general 
prospective  payment  systems  (Indian 
Health  Service  Hospitals,  hospitals  in 
the  New  York  Finger  Lakes 
demonstration  project,  emd  hospitals  in 
Mar>land)  are  excluded  from  the 
simulations.  Payments  under  the  capital 
prospective  payment  system,  or 
payments  for  costs  other  than  inpatient 
operating  costs,  are  not  estimated  here. 
Estimated  payment  impacts  of  the  FY 
1995  changes  to  the  capital  prospective 
payment  system  are  discussed  later  in 
this  impact  analysis.  The  changes 
discussed  separately  below  are  the 
following: 

•  The  effects  of  eliminating  the 
separate  rxiral  standardized  amount  by 
setting  it  equal  to  the  other  urban 
amount,  as  required  by  section 
1886(b)(3)(B)(i){X)  of  the  Act. 

•  The  effects  of  the  annual 
reclassification  of  diagnoses  and 
procedures  and  the  recalibration  of  the 
DRG  relative  weights  required  by 
section  1886(d)(4)(C)  of  the  Act. 

•  The  effects  of  changes  in  hospitals' 
wage  index  values  reflecting  the  FY 
1991  wage  data. 

•  The  effects  of  geographic 
reclassifications  by  the  Medicare 
Geographic  Classification  Review  Board 
(MGCRB)  that  are  effective  in  FY  1995. 

•  The  effects  of  phasing  out  payments 
for  extraordinarily  lengthy  cases  (day 
outher  cases)  by  25  percent  (with  a 
corresponding  increase  in  payments  for 
extraordinarily  costly  cases  (cost 
outliers))  and  establishing  a  fixed-loss 
threshold  for  cost  outliers,  in 
accordance  with  section  13501(c)  of 
Public  Law  103-66,  as  well  as  the 
effects  of  increasing  the  marginal  cost 
factor  applicable  to  cost  outlier 
payments  from  75  to  80  percent. 

•  The  total  change  in  payments  based 
on  estimated  FY  1995  total  payments 
relative  to  estimated  FY  1994  total 
payments. 


To  illustrate  the  impacts  of  the  FY 
1995  changes,  our  FY  1995  baseline 
simulation  model  uses:  the  FY  1994 
GROUPER  (version  11.0):  wage  indexes 
based  on  FY  1990  wage  data;  no  effects 
of  FY  1995  reclassifications;  and  current 
outlier  pohcy.  To  illustrate  the  effects  of 
eliminating  the  rural  standardized 
amount,  the  rural  amount  in  the  FY 
1995  baseline  is  updated  by  the  same" 
update  applied  to  the  urban  amounts 
(1.1  percent),  to  maintain  the  current 
differential.  The  FY  1995  baseline  also 
includes  two  statutory*  changes  effective 
beginning  in  FY  1995:  higher 
disproportionate  share  hospital  (DSH) 
payments  for  some  DSH  hospitals,  and 
the  elimination  of  the  special  protection 
for  Medicare-dependent,  small  rural 
hospitals  (MDHs).  Chitlier  payments  are 
estimated  to  be  5.1  percent  of  total  FY 
1995  DRG  payments. 

Each  policy  change  is  then  added- 
incrementally  to  this  baseline,  finally 
arriving  at  an  FY  1995  model 
incorporating  all  of  the  changes.  This 
allows  us  to  isolate  the  effects  of  each 
change,  as  shown  in  tfie  columns  of 
Table  I. 

Finally,  we  also  compare  the  changes 
in  payments  per  case  from  FY  1994  to 
FY  1995.  In  this  comparison,  our  FY 

1994  baseline  reflects  payment  policies 
during  the  current  Federal  fiscal  year, 
compared  to  the  FY  1995  simulation, 
which  reflects  the  combination  of  the 
statutory  and  regulatory  changes  to  go 
into  effect  during  FY  1995.  As  described 
above,  several  policy  changes  that  occur 
in  FY  1995  are  not  modeled  separately 
but  are  shown  as  combined  changes 
from  FY  1994  to  FY  1995.  These 
changes  (which  are  included  in  the  FY 

1995  baseline,  as  described  above)  are: 

•  The  update  factor  applied  to  the 
standardized  amounts  (other  than  the 
differential  update  to  the  rural  amount 
that  is  modeled  separately,  as  described 
above). 

•  Effective  for  discharges  occurring 
on  or  after  October  1,  1994,  section 
1886(d)(5)(F){vii)(I){d)  of  the  Act 
requires  an  increase  in  the  DSH 
payment  adjustment  to  urban  hospitals 
with  100  or  more  beds  and  for  rural 
hospitals  with  500  or  more  beds,  that 
have  a  DSH  patient  percentage  greater 
than  20.2. 

•  The  special  payment  protection  for 
MDHs  is  not  applicable  after  FY  1994 
(Section  1886(d)(5)(G)(i)  of  the  Act  as 
amended  by  section  13501(e)  of  Public 
Law  103-66). 

When  comparing  our  estimated  FY 
1994  payments  to  FY  1995  payments, 
another  significant  consideration  is  that 
we  currently  estimate  that  outlier 
payments  during  FY  1994  will  be  3.9 
percent  of  total  DRG  payments.  When 


the  FY  1994  final  rule  was  published 
September  1. 1993  (58  FR  46270),  we 
estimated  FY  1994  outlier  pajTnents 
would  be  5.1  percent  of  total  DRG 
payments.  The  effects  of  the  lower  than 
expected  outlier  payments  during  FY 
1994  are  reflected  in  the  analyses  below 
comparing  our  current  estimates  of  FY 

1994  total  payments  to  estimated  FY 

1995  payments. 

•     Finally,  another  significant  impact  on 
payments  in  FY  1994  compared  to  FY 
1995  is  the  effect  of  changes  in 
hospitals'  geographic  classification  from 
one  year  to  the  next.  In  particular,  as 
hospitals  are  reclassified  by  the  MGCRB. 
or  as  they  lose  their  reclassification, 
significant  payment  impacts  occur. 

Table  I  demonstrates  the  results  of  our 
analysis.  The  table  categorizes  hospitals 
by  various  geographic  and  special 
payment  consideration  groups  to 
illustrate  the  varying  impacts  on 
different  types  of  hospitals.  The  top  row 
of  the  table  shows  the  overall  impact  on 
the  5.254  hospitals  included  in  the 
analysis.  This  is  48  fewer  hospitals  than 
were  included  in  the  impact  analysis  in 
the  FY  1994  final  rule  (58  FR  46270). 
(Data  for  80  hospitals  that  were 
included  in  last  year's  analysis  were  not 
available  for  analysis  this  year;  however, 
data  were  available  this  year  for  32 
hospitals  for  which  data  were  not 
available  last  year.)  The  next  four  rows, 
of  Table  I  contain  hospitals  categorized . 
according  to  their  geographic  location 
(all  urbans  as  well  as  large  urban  and 
other  urban  or  rural).  There  are  2,956 
hospitals  located  in  urban  areas  (MSAs 
or  NECMAs)  included  in  our  analysis. 
Among  these,  there  are  1,629  hospitals 
located  in  large  urban  areas 
(populations  over  1  million),  and  1,327 
hospitals  in  other  urban  areas 
(populations  of  J  million  or  fewer),  In 
addition,  there  are  2,298  hospitals  In 
rural  areas.  The  next  two  group;  .gs  are 
by  bed  size  categories,  shown  separately 
for  urban  and  rural  hospitals.  The  final 
groupings  by  geographic  location  are  by 
census  divisions,  also  shown  separately 
for  urban  and  rural  hospitals. 

The  second  part  of  Table  I  shows 
changes  in  payments  based  on  hospitals' 
FY  1995  payment  classifications, 
including  any  reclassifications  under 
sections  1886(d)(8)  and  (10)  of  the  Act. 
For  example,  the  rows  labeled  urban, 
large  urban,  other  urban,  and  rural, 
show  the  numbers  of  hospitals  being 
paid  based  on  these  categorizations, 
after  consideration  of  geographic 
reclassifications,  are  3.248. 1.835. 1.413, 
and  2.006.  respectively. 

The  next  three  groupings  examine  the 
impacts  of  the  changes  on  hospitals 
grouped  by  whether  or  not  they  have 
graduate  medical  education  residency 


programs  (teaching  hospitals  that 
Fpceive  an  indirect  medical  education 
(IME)  adjustment),  receive  DSH 
payments,  or  some  combination  of  these 
two  adjustments.  There  are  4.198 
nonteaching  hospitals  in  our  analysis, 
831  with  fewer  than  100  residents,  and 
225  with  100  or  more  residents. 

In  the  DSH  categories,  hospitals  are 
grouped  according  to  their  DSH 
payment  status  based  on  how  they  will 
be  paid  during  FY  1995.  That  is, 
hospitals  located  in  rural  counties  that 
have  been  reclassified  as  urban"by  the 
MGCRB  for  purposes  of  assigning  the 
standardized  amount  are  categorized 
.  here  as  urban,  since  they  are  considered 
urban  in  determining  the  amount  of 
their  DSH  adjustment.  The  rural  DSH 
hospitals,  therefore,  including  those  in 
the  niral  referral  center  and  sole 
community  hospital  categories, 
represent  hospitals  that  were  not 
reclassified  for  purposes  of  the 
standardized  amount.  The  next  category 
groups  hospitals  paid  on  the  basis  of  the 
urban  standardized  amount  in  terms  of 
whether  they  receive  the  IME 


adjustment,  the  DSH  adjustment,  both, 
or  neither. 

The  next  five  rows  examine  the 
impacts  of  the  changes  on  rural 
hospitals  by  special  payment  groups 
(sole  community  hospitals,  rural  referral 
centers,  and  MDHs).  Rural  hospitals 
reclassified  for  FY  1995  for  purposes  of 
the  standardized  amount  are  not 
included  here  with  the  exception  of  the 
MDH  row.  This  row  includes  all 
hospitals  that  were  paid  under  the  MDH 
provision  during  FY  1994  in  order  to 
isolate  the  impact  of  ending  this 
provision. 

The  rural  referral  centers  (137).  sole 
community  hospitals  (591),  and  rural 
referral  center/sole  community  hospitals 
(56)  shown  here  were  not  reclassified 
for  puri>oses  of  the  standardized 
amount.  There  are  17  rural  referral 
centers  and  29  sole  community 
hospitals  that  are  reclassified  for  the 
standardized  amount  in  FY  1995  and 
are  therefore  not  included  in  these  rows. 
In  addition,  three  hospitals  that  are  both 
rural  referral  centers  and  sole 
community  hospitals  will  be  reclassified 
for  the  standardized  amount. 


"The  next  two  groupings  are  based  on 
type  of  ownership  and  the  hospital's 
Medicare  utilization  expressed  as  a 
percent  of  total  patient  days.  These  data 
are  taken  from  the  latest  available 
Medicare  cost  report  files.  Data  needed 
to  calculate  Medicare  utihzation 
percentages  were  unavailable  for  29 
hospitals.  For  the  most  part,  these  are 
either  new  hospitals  or  hospitals  filing 
manual  cost  reports  that  are  not  yet 
entered  into  the  data  base. 

The  next  series  of  groupings  reflect 
the  geographic  reclassication  status  of 
hospitals.  The  first  three  rows  display 
hospitals  that  were  reclassified  by  the 
MGCRB  for  either  FY  1994  or  FY'i995, 
or  for  both  years.  The  next  rows 
illustrate  the  overall  number  of 
reclassifications,  as  well  as  the  nuint)ers 
and  types  of  reclassified  hospitals 
grouped  by  urban  and  rural  location.  We 
have  combined  Table  II  from  the 
proposed  rule  into  Table  I  for  this  final 
rule.  The  added  rows  can  be  found  here. 
The  final  row  in  Table  1  contains 
hospitals  located  in  rural  counties  but 
deemed  to  be  urban  under  section 
1886(d)(8)(B)  of  the  Act. 


Table  I. 


-Impact  Analysis  of  Changes  for  FY  1995  Operating  Prospective  Payment  System 

(Percent  Ctianges  in  Payments  per  Case) 


(By  Geographic  Location) 

All  Hospitals 

Urt>an  Hospitals 

Large  Urt)an 

Other  Urban  ,. 

Rural  Hospitals 


Bed  Size  (Urtan) 

0-99  Beds  

110-199  Beds .'........ 

200-299  Beds 

300-^99  Beds 

500  or  more  Beds 


Bed  Size  (Rural) 


No.  of 
hosps.' 

(0) 


Elimtnate 

rural 
starKtard 
amount  2 

(1) 


C-^9Beds 
50-99  Beds  . 

Pacific 

Puerto  Rico  . 


(By  Payment  Categories) 

Urttan  Hospitals „ 

Large  Urtan  ._ 

Other  Urtjan  „ 

Rural  Hospitals ....:... 


Teaching  Status 

Non-Teaching 

Less  than  100  Res 

100+  Residents  


Disproportionate  Share  Hospitals  (DSH) 
Non-DSH 


5,254 
2.956 
1,629 
1.327 
2.298 


741 
923 
610 
493 
189 

1.188 
685 

-145 
5 

3.248 
1.835 
1.413 
2.006 

4,198 
831 
225 

3.311 


0.7 
0.3 
0.4 
0.3 
3.0 


0.3 
0.3 
0.3 
0.3 
0.4 


4.7 
4.2 

2.1 
18.1 

0.4 
0.4 
0.4 
2.8 


1.0 
0.3 
0.4 


0.8 


DRG 
recalioration^ 


(2) 


New 
wage 
data* 

(3) 


0.0 

0.1 
0.1 
0.1 
0.1 

0.1 
0.0 
0.0 
0.1 
0.2 


0.2 
0.2 

0.1 
0.1 


0.1 
0.1 
0.1 
0.1 

0.0 
0.1 
0.2 

0.0 


0.0 

0.0 

0.1 

-0.1 

-0.1 

-0.3 

-0.2 

-0.1 

0.1 

0.2 


-0.2 
-0.2 

0.3 
11.1 

0.0 

0.1 

-0.2 

-0.1 

-0.2 
0.0 
0.4 


0.0 


MGCRB 
reclassi- 
fication* 

(4) 


0.0 

-0.3 

-0.5 

0.0 

22 

-0.3 
-0  4 
-0.3 
-0.4 
-0.3 

-0.1 
0.7 

1.7 
-0.6 

-0.2 

-0.2 

-0.2 

1.5 


03 
0.3 
0.3 


0.0 


Day 

outlier 

policy 

char^ges* 

(5) 


Cost 

outlier 

pohcy 

changes' 

(6) 


0.0 
00 
-0.1 
0.1 
O.i 

0.1 
0.1 
0.0 
0.0 
0.2 


Att  FY  95 
Changes* 

(7) 


0.2 
0.2 


0.0 

-0.1 

0.1 

00 

0.1 
0.0 
0.3 

0.1 


0.0 
0.0 
0.0 
0.0 
-0.1 

-0.2 

-0.2 

0.0 

0.1 

0.2 


■0.1 
0.2 

0.2 
0.2 


0.0 

00 

0.0 

-0.1 

-0.1 
0.1 
0.2 

0.0 


3.3 
3.3 
3.3 
32 
35 

2.5 
3.0 
3.1 
34 
3.7 

3.7 
40 

3.7 
-09 

3.3 
3.4 
3.1 
35 

3.3 
^2 
3.6 

3.3 
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Table  I.— Impact  Analysis  of  Changes  for  fV  1995  Operating  Prospective  Payment  System— Continued 

[Percent  Changes  in  Payments  per  Case] 


Urban  DSH: 

100  Beds  or  More 

Fewer  than  100  Beds 

Rural  DSH: 

Sole  Community  (SCH) 

Refen-al  Centers  (RRC) 

Other  Rural  OSH  Hosp.: 
^       100  Beds  or  More  

Fewer  than  100  Beds  ..... 

100-149  Beds  

150-199  Beds 

200  or  more  Beds 

Urban  by  Region 

New  England 

Middle  Atlantic 

South  Atlantic  

East  North  Central 

East  South  Central 

West  North  Central  : 

West  South  Central ; 

Mountain „ 

Pacific 

Puerto  Rico  

Rural  tiy  Region 

New  England 

Middle  Atlantic ^ 

South  Atlantic 

East  North  Central  -. 

East  South  Centra) 

West  North  Central  

West  South  Centra) 

Mountain 

Urt>an  Teactiing  and  DSH 

Both  Teaching  and  DSH  

Teaching  and  No  DSH 

No  Teaching  and  DSH 

No  Teaching  and  No  DSH 

Rura)  Hospital  Types 

Nonspecial  Status  Hospitals  

RRC : 

SCH : „..: 

Medicare-Dependent  Hospital 

SCH  and  RRC 

Type  of  Ownership 

Voluntary  ..: :..,......:.. 

Propnetary  ; .". ..:...',. 

Government 7 

Medicare  Utilization  as  a  Percent  of 

Inpatient  Days 
0-25 

25-50  .: : 

50-65  

Over  65  

Unknown  _ 

Hospitals  Reclassified  by  the  Medicare 

Geographic  Review  Board 

Reclassification  Status  during  FY  94 

and  FY  95 

Reclassified  during  both  FY  94  and  FY  95 

Urban  

Rura) 


No.  of 
tiosps.*^ 


(0) 


1,381 

142 

145 
46 

67 
162 
229 
103 

93 

170 
442 
436 
491 
170 
199 
385 
121 
493 
49 

53 
84 

298 
310 
283 
536 
360 
224 

647 
361 
876 

1.364 

843 
137 
591 
393 
56 


3,291 
747 

1,216 


319 

1,428 

2.276 

1,202 

29 


JMI 


479 
191 
288 


Eliminate 

rural 
standard 
amount  2 

(1) 


0.4 
1.2 

3.3 
0.1 

6.1 
6.1 
3.0 
1.7 
1.0 

0.4 
0.4 
0.3 
0.3 
0.2 
0.3 
0.3 
0.3 
0.4 
0.8 


1.8 
1.6 
3.2 
3.1 
3.7 
3.2 
3.6 
1.7 


0.3 
0.4 
0.5 
0.5 

5.8 

0.2 
1.8 
6.0 
0.0 

0.6 

0.7 

1.2 


0.4 
0.5 
0.7 
1.1 
0.6 


1.3 
0.4 
3-2 


DRG 
recalitwation  3 


(2) 


0.1 
-0.3 

-0.2 
0.0 

-0.1 

-0.3 

-0.1 

0.0 

0.0 

0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.0 
0.1 
0.0 
0.1 

0.0 
0.0 
-0.1 
0.0 
-0.2 
-0.1 
-0.2 
-0.1 

0.1 
0.1 
0.0 
0.0 

-0.1 
0.0 
-0.2 
-0.2 
-0.1 


0.1 

-0.1 

0.0 


0.0 
0.1 
0.0 
0.0 
0.0 


0.0 
0.0 
0.0 


New 
wage 
data* 

(3) 


0.1 
-0.5 

-0.3 

■0.1 

-0.3 
-0.3 
-0.1 
-0.1 
0.1 

1.5 
0.3 
0.2 
0.0 
-0.1 

-e.3 

-0.6 
■1.3 
-0.1 
-7.4 


0.0 

0.0 

0.1 

0.2 

-0.5 

■0.1 

-0.2 

-0.2 

0.2 

0.2 

-O.T 

-0.2 

-0.2 

0.0 

-0.3 

-0.2 

0.0 


0.1 

-0.4 

0.0 


-0.3 

0.0 

0.1 

-0.1 

-1.0 


-0.1 

-0.1 

0.1 


MGCRB 
reclassi- 
fication 5 

(4) 


-0.1 
-0.3 

0.0 

3.1 

0.8 
0.1 
3.2 
3.0 

4.4 

-0.3 
-0.4 
-0.3 
-0.2 
-0.3 
-0.5 
-0.4 
-0.4 
-0.2 
-0.5 

1.7 
0.7 
3.1 
1.8 
3.1 
2.2 
2.5 
0.1 

-0.4 

-0.3 

0.3 

-0.2 

0.8 
4.3 
0.2 
0.0 
1.0 

-0.1 
0.2 

0.1 


-0.2 
-0.1 
0.1 
-0.1 
-0.3 


4.1 
2.2 
8.2 


Day 

outlier 

policy 

changes^ 

^5) 


-0.1 
0.1 

0.0 
0.0 

0.1 
0.1 
0.1 
0.1 
0.0 

-0.2 
-0.5 
0.1 
0.1 
0.1 
0.2 
0.2 
0.2 
0.1 
0.1 

0.1 
-0.2 
0.0 
0.1 
0.0 
0.1 
0.1 
0.1 


-0.2 
0.0 
0.1 
0.1 

0.1 
0.1 
0.0 
0.1 
0.0 

0.0 

0.2 

-0.1 


-0.2 

-0.1 

0.0 

0.0 

-0.9 


0.0 
0.0 
0.1 


Cost 

outlier 

policy 

changes ' 

(6) 


0.0 
-0.1 

-0.1 
-0.1 

-0.2 
-0.1 
-0.2 
-0.2 
-0.1 

-0.1 
0.0 
0.0 
0.0 
0.2 
0.0 
0.2 
0.0 
0.0 
0.1 

-0.3 
-0.1 
-0.1 
-0.2 
-0.1 
-0.1 
-0.2 
-0.1 

0.1 

0.2 

-0.1 

-0.1 

-0.2 
-0.1 
-0.1 
-0.2 
-0.1 

O.O 

-0.1 

0.0 


0.0 
0.1 
0.0 
0.2 
0.0 


0.0 
0.0 
0.1 


All  FY  95 
changes* 

(7) 


3.3 
2.7 

4.0 
2.7 

4.6 
5.7 
3.2 
3.5 
3.2 

4.0 
3.0 
3.7 
3.4 
3.G 
2.9 
3.4 
2.0 
3.4 
-4.3 

3.0 
1.3 
5.3 
3.0 
4.6 
3.0 
2.8 
2.8 

3.2 
3.7 
3.5 
3.0 

5.2 
2.7 
3.5 
-0.7 
35 

3.3 
3.5 
3.5 


3.0 
3.4 
3.4 
2.9 

1.4 


3.3 
3.5 
2.8 
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TABLE  I.-IMPACT  ANALYSIS  OF  CHANGES  FOR  FY  1995  OPERATING  PROSPECTIVE  PAYMENT  SYSTEf^^-Continued 

(Percent  Changes  in  Payments  per  Case) 


Reclassified  during  FY  95  Only 

Urt)an 

Rural 

Reclassified  during  FY  94  Only 

Urban  

Rural , 


FY  95  Reclassifications 

All  Reclassified  Hosp 

Stand.  Amount  Only 

Wage  Index  Only  ; ........'. 

Both : ;.. 

Nonreclassified „ 

All  Urban  Reclass.  ; 

Stand.  Amount  Only 

Wage  Index  Only  

Both  „ _ ]]1''.."' 

Nonreclassified 

All  Rural  Reclass ;. 

Stand.  Amount  Only 

Wage  Index  Only  

Both  ..'." 

Nonreclassified 

Other     Reclassified     Hospitals     (Section 
•1886(d)(8)(B))  :... 


No.  of 
hosps.' 


(0) 


207 
43 

164 

220 
65 

155 

686 
287 
207 
192 

4,541 

234 

62 

26 

146 

2,722 

452 

225 

181 

46 

1,819 

27 


Eliminate 

rural 
standard 
amount  2 

(1) 


1.2 
0.4 
2.1 
1.3 
0.4 
2.5 

1.2 
2.0 
1.1 
0.8 
0.6 
0.4 
0.4 
0.4 
0.4 
0.3 
2.8 
4.4 
1.5 
4.6 
3.1 

0.4 


DRG 

recalibrafion  3 


(2) 


0.0 
0.1 

-0.1 
0.0 
0.1 

-0.1 

0.0 
0.0 
0.0 
0.0 
0.1 
0.1 
0.1 
0.1 
0.0 
0.1 
0.0 
0.0 
0.0 
-0.1 
-0.1 

0.0 


New 
wage 
data* 

(3) 


0.3 
0.5 
0.0 
0.1 
0.4 
-0.2 


0.0 
0.4 
0.0 

-0.3 
0.0 
0.0 
0.6 
0.2 

-0.3 
0.0 
0.1 
0.2 

-0.1 
0.3 

-0.1 

-1.0 


MGCRB 
reclassi- 
fication s 

(4) 


4.3 

2.9 

5.8 

-0.8 

-1.1 

-0.4 

4.2 
1.6 
7.6 
3.6 

-0.6 
2.4 
0.6 
5.9 
2.3 

-0.6 
7.4 
3.0 
8.5 

16.2 

-0.4 

0.2 


Day 

outlier 

policy 

changes  ^ 

(5)     - 


0.1 
0.3 
0.0 
-0.1 
-0.2 
0.1 

0.1 
0.1 
0.0 
0.1 
0.0 
0.1 
0.1 

-0.2 
0.2 

-0.1 
0.1 
0.1 
0.0 
0.1 
0.1 

0.1 


Cost 

outlier 

policy 

changes ' 

(6) 


-0.1 
00 
-0.1 
-0.1 
-0.1 
-0  1 


0.0 

-0  1 

0.0 

0.0 

0.0 

0.0 

0.0 

0.2 

00 

0.0 

-0  1 

-0.2 

-0.1 

-0.1 

-0.1 

-0.3 


All  FY  95 
changes' 

(7) 


10.1 

10.4 

9.8 

-1.9 

-0.9 

-3.2 

4.9 
2.9 
66 
5.0 
3.1 
4.9 
3.1 
86 
4.6 
3.2 
4.9 
2.6 
5.6 
83 
2.9 

1.8 


the  Sir  tot?  HStS^SififdS  fnrdisSS?aKCmTY"l9"9?'a"n^d  h^^^^^^^  'c^'°!.  I^T'^'^ ,'"  ''''  "'^^'V  ^^  -'  -'^ 
in  FY  1992  and  FY  1993  a  <»  o--^  uiauridrge  aaia  are  rrom  t-Y  1993,  and  hospital  cost  report  data  are  from  reporting  periods  beginning 

L.'lSS^a'"'^"  .llustratesthe  payment  impacts  of  our  changes  affecting  payments  for  day  outliers,  in  accordance  with  section  13501(c)  of  Pub. 
with^s'Sti^rlTsSoU')  ofVub  rfoSe?  '^P'^^«"""9  '^«  ''^  '°^  t^^^^^o'd  and  other  changes  to  our  policy  for  cost  outliers.  ,n  accordance 


umn 


B.  The  Elimination  of  the  Separate 
Rural  Standardized  Amount  (Column  1) 

Section  1886(d)(3)(A)  of  the  Act 
provides  that,  beginning  in  FY  1995,  the 
rural  standardized  amount  is  to  be  equal 
to  the  other  urban  standardized  amount 
Section  1886(b)(3)(B)(i)(X)  of  the  Act,  as 
amended  by  section  13501(a)(1)  of 
Public  Law  103-66,  provides  that  Uie 
update  to  the  urban  standardized 
amounts  for  FY  1995  will  equal  the 
market  basket  rate  of  increase  minus  2. 5 
percentage  points,  and  the  update  to  the 
rural  standardized  amount  is  the 
amount  necessary  to  set  the  rural 
amount  equal  to  ihe  other  urban 
amount.  VVe  project  the  market  basket 


increase  to  be  3.6  percent,  so  the  update 
to  the  large  and  other  urban 
standardized  amounts  is  1.1  percent. 
The  update  to  the  rural  standardized 
amount  is  8.4  percent. 

The  process  undertaken  to  set  the 
rural  amount  equal  to  the  other  urban 
amount,  as  well  as  the  overall 
methodology  used  to  determine  the  FY 
1995  standardized  payment  amounts,  is 
described  in  the  Addendum  to  this  final 
rule.  As  described  there,  the  net 
increase  in  rural  hospitals'  FY  1995 
-standardized  pajTnent  amount 
compared  to  FY  1594  is  less  than  8.4 
percent.  The  difference  between  the  FY 
1995  standardized  amount  for  rural 


hospitals  and  their  FY  1994  amount  is 
4.7  percent.  This  smaller  net  increase 
can  primarily  be  attributed  to  changing 
from  separate  urban  and  rural  outlier 
offsets  (applicable  to  the  previously 
separate  rates)  to  a  single  offset  after  the 
rural  rate  is  eliminated. 

To  illustrate,  for  FY  1994,  the 
difference  between  the  other  urban  and 
rural  final  standardized  amounts  was 
3.1  percent.  These  amounts  reflected  the 
differential  outlier  adjustment  factors 
applied  to  the  urban  and  rural 
standardized  amounts  of  0  945960  and 
0.977157,  respectively  (See  the 
September  1.  1993  final  rule  (58  FR 
46349.).  Similarly,  section  1886(d)(8)(D) 
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of  the  Act  necessitated  different  urtian 
and  rural  budget  neutrality  factors  for 
geographic  reclassification.  Removing 
these  differential  adjustments  from  the 
FY  1994  standardized  amounts,  and 
updating  the  urban  amounts  by  1.1 
percent,  increases  the  difference 
between  the  other  urban  and  rural 
amounts  from  3.1  percent  to  8.4  percent. 

Section  1686(dn3MB)  requires  the 
Secretary  to  adjust  both  the  large  urban 
and  other  national  standardized 
amounts  by  the  same  outlier  adjustment 
factor  beginning  in  FY  1995.  Estimated 
outher  payments  equal  5.1  percent  of 
estimated  total  DRG  payments,  so  a  5.1 
percent  oSsei  is  applied  to  the 
standardized  amounts.  For  FY  1994,  the 
rural  outlier  offset  was  2.3  percent 
rather  than  the  5.1  percent  offset  for  FY 
1995.  For  FY  1995,  the  increase  in  the 
size  of  the  outlier  offset  for  rural 
hospitals  mitigates  the  effect  of  the 
higher  standardized  amoimt. 

Our  FY  1995  baseline  simulation 
employs  differential  outlier  offsets  to 
the  separate  urtwn  and  rural  amounts. 
The  net  difference  between  the  rural 
and  other  urban  amounts  after  applying 
these  differential  offsets  to  the  FY  1995 
baseline  rates  (without  any  of  the  other 
budget  neutrahty  factors)  is  4.5  percent. 
Because  the  urban  standardized 
amounts  increase  by  0.3  percent  when 
the  5.1  national  outlier  offset  is  applied 
rather  than  the  larger  urban  outlier 
offset,  the  increase  in  the  rural 
standardized  amount  to  bring  it  up  to 
the  other  urban  amount  (prior  to 
applying  any  budget  neutrality 
adjustments)  is  4.8  percent. 

Finally,  in  addition  to  equating  the 
other  urban  and  rural  amounts  through 
a  higher  niral  update  and  a  single 
outher  offset,  a  national  labor  share  (the 
portion  of  the  standardized  amounts 
adjusted  by  the  wage  index)  is  necessary 
to  maintain  die  elimination  of  the 
separate  amounts.  For  FY  1994,  the 
rural  labor  share  represents  75.6  percent 
of  the  rural  standardized  amount,  while 
the  urban  labor  share  comprises  about 
70.8  percent  of  the  large  and  other  urban 
amounts.  For  FY  1995,  we  are 
determining  the  labor  portion  of  the 
standardized  amounts  based  on  a 
national  average  labor  share  of  71.4 
percent. 

Column  1  displays  the  payment 
changes  resulting  from  eliminating  the 
riu-al  amount,  modeled  by  comparing 
payments  simulated  using  our  FY  1995 
baseline  model  described  earlier  to 
simulated  payments  after  eliminating 
the  separate  rural  amount.  The  impacts 
of  the  higher  update  to  the  standardized 
amount  for  rural  hospitals  are  evident. 
Overall,  hospitals  located  in  rural 
counties  experience  a  3.0  percent 


increase  in  payments  from  this  change, 
compared  to  a  0.3  percent  rise  in 
payments  to  luban  hospitals.  Nationally, 
payments  per  case  are  estimated  to  rise 
0.7  percent  as  a  result  of  this  change. 

Tne  3.0  percent  increase  for  hospitals 
in  rural  areas  is  below  the  increase  in 
the  standardized  amount  as  discussed 
above  for  several  reasons.  First,  this  row 
includes  all  hospitals  that  are  located  in 
rural  areas,  but  some  riiral  hospitals 
already  receive  the  higher  urban 
payment  rate.  This  is  reflected  in  the 
"Rural  Hospital  Types"  rows.  Rural 
referral  centers  (RRCs)  have  only  a  0.2 
percent  payment  increase  resulting  from 
this  change.  These  hospitals  currently 
receive  the  other  urban  amount  and, 
therefore,  do  not  gain  directly  from  the 
elimination  of  the  niral  amount.  They 
do  apparently  benefit  sUghtly  from  the 
smaller  outlier  offset  applied  to  the 
urban  standardized  amounts.  Another 
rural  hospital  group  experiencing  only  a 
relatively  small  impact  from  this  change 
is  sole  community  hospitals  (SCHs). 
Their  payments  rise  1.8  percent,  well 
below  that  for  most  other  rural  hospital 
groups.  Because  these  hospitals  are  paid 
based  on  the  greater  of  their  apphcable 
Federal  rate  or  their  hospital-specific 
rate,  increasing  the  Federal  rate  has  an 
impact  upon  only  those  SCHs  that 
would  be  paid  based  on  that  rate.  Of  the 
591  SCHs  in  this  row.  414  are  paid  on 
the  basis  of  their  hospital-specific  rate 
in  our  FY  1995  twiseline  model.  When 
the  rural  amount  is  eliminated  by 
making  it  equal  to  the  other  urban 
amount  only  65  SCHs  switch  from  their 
hospital-specific  rate  to  the  Federal  rate. 
This  explains  the  below  average 
payment  change  compared  to  other  rural 
hospitals. 

Conversely,  nonspecial  status  rural 
hospitals,  Kd)Hs.  and  rural  hospitals 
receiving  DSH  all  experience  above 
average  payment  gains  (between  5.8 
percent  and  6.1  percent).  This  effect 
appears  to  be  primarily  attributable  to 
the  decrease  in  the  labor  share  of  the 
standardized  amount.  In  fact,  our 
analysis  indicates  that  substituting  the 
current  higher  rural  labor  share  on  both 
models  in  this  comparison  reduces  the 
simulated  payment  gains  for  these 
hospital  groups  by  roughly  1.5 
percentage  points. 

The  row  demonstrating  the  largest 
benefit  from  this  change  is  rural  Puerto 
Rico,  with  an  18.1  percent  increase. 
This  stems  from  the  calculation  of 
separate  payment  rates  for  Puerto  Rico's 
hospitals,  which  are  equal  to  75  percent 
of  the  Puerto  Rico  rate  plus  25  percent 
of  the  discharge- weigh  ted  average  of  the 
urban  and  rural  national  prospective 
payment  system  rates.  For  FY  1994,  for 
example,  the  Puerto  Rico  rate  for  other 


urban  areas  was  26.6  percent  greater 
than  the  Puerto  Rico  rural  rate.  The 
increase  in  the  national  Puerto  Rico 
amount  is  much  smaller,  however,  so 
that  the  payment  effect  is  less  than  the 
full  increase  in  the  rural  Puerto  Rico 
rate.  Urban  hospitals  in  Puerto  Rico  also 
receive  an  added  increase  in  payments 
above  those  of  other  urban  hospitals, 
due  to  the  higher  national  portion. 
However,  it  is  far  below  the  rural  Puerto 
Rico  increase  (0.8  percent  vs.  18.1 
percent). 

For  urban  hospitals  nationally,  the 
change  in  payments  is  slightly  above  the 
percentage  change  in  the  outlier  offsets 
when  moving  to  a  single  5.1  percent 
offset.  The  FY  1994  urban  outlier 
adjustment  factor  was 0. 945960.  which 
results  in  a  5.404  percent  offset.  To 
lower  the  offset  to  51  percent,  an 
adjustment  factor  of  0.949  is  applied  to 
the  standardized  amounts.  The 
difference  between  these  two 
adjustment  factors  is  0.3  percent.  The 
increase  in  the  labor  share  also  has  a 
generally  favorable  impact  on  urban 
hospitals  due  to  their  above  average 
wage  index  values. 

Eliminating  the  separate  rural  amount 
also  has  the  effect  of  redistributing 
outlier  payments,  primarily  due  to  the 
higher  standardized  amount  paid  to 
rural  hospitals.  The  average  rural  outlier 
payment  per  case  falls  by  3.2  percent 
after  eliminating  the  separate  rural 
amount,  and  the  average  urban  outlier 
payment  per  case  rises  by  0.8  percent. 
This  occurs  because  relatively  fewer 
rural  cases  qualify  for  outlier  payments 
under  the  8.4  percent  update  required  to 
set  the  riual  standardized  amount  equal 
to  the  other  urban  standardized  amount 
This  leads  to  additional  outlier 
payments  going  to  outlier  cases  in  urban 
hospitals. 

Tne  fact  that  many  of  these  cases  are 
in  teaching  hospitals  and  DSH  hospitals 
leads  to  what  we  consider  an  anomalous 
impact  on  total  payments.  Piusuant  to 
section  1886(d)(5)(A)(iv)  of  the  Act, 
outlier  payment  policies  are  set  so  that 
estimated  outlier  payments  are  5.1 
percent  of  estimated  total  DRG 
payments.  Under  the  statute,  estimated 
outlier  payments  do  not  encompass  IME 
and  DSH  payments  made  for  outlier 
cases.  The  amounts  of  IME  and  DSH 
payments  are  affected  by  the  level  of 
outlier  payments,  so  a  redistribution  of 
outlier  payments  to  teaching  and  DSH 
hospitals  has  the  effect  of  generating  a 
net  increase  in  total  payments. 

C.  The  Impact  of  the  Changes  to  the 
DRG  Weights  (Column  2) 

In  colimin  2  of  Table  I.  we  present  the 
combined  effects  of  the  revised  DRG 
classification  system,  and  the 


subsequent  recalibration  of  the  DRG 
weights  incorporating  these  revised 
DRGs.  as  discussed  in  section  II  of  the  ." 
preamble  to  this  final  rule.  Section 
1886(d)(4)(C)fi)  of  the  Act  requires  us 
each  year  to  make  appropriate 
classification  changes  and  to  recalibrate 
the  DRG  weights  in  order  to  reflect 
changes  in  treatment  patterns, 
technology,  and  any  other  factors  that 
may  change  the  relative  use  of  hospital 
resources.  The  impact  of  reclassification 
and  recalibration  on  aggregate  payments 
is  required  by  section  1886(d)(4)(C)(iii) 
of  the  Act  to  be  budget  neutral. 

The  first  row  of  Table  I  shows  that  the 
overall  effect  of  these  changes  is  budget 
neutral.  That  is,  the  percentage  change 
when  adding  the  FY  1995  GROUPER 
(version  12.0)  to  the  FY  1995  baseline  is 
0.0.  Since  the  changes  illustrated  in  the 
columns  of  Table  I  are  cumulative,  this 
column  reflects  the  elimination  of  the 
separate  rural  amount  in  both 
simulations.  Only  the  version  of  the 
GROUPER  is  different. 

Consistent  writh  the  minor  changes  we 
are  implementing  for  the  FY  1995 
GROUPER,  the  redistributional  impacts 
across  hospital  groups  are  very  small  (an 
increase  of  0.1  for  urban  hospitals  and 
a  decrease  of  0.1  for  rural  hospitals). 
Among  other  hospital  categories,  the  net 
effects  are  slightly  negative  changes  for 
small  hospitals  and  slightly  positive 
changes  for  larger  hospitals.  The  largest 
single  effect  on  any  of  the  hospital 
categories  examined  is  a  0.3  percent 
decrease  in  payments  for  DSH  hospitals 
with  fewer  than  100  beds. 

D.  The  Impact  of  Updating  the  Wage 
Data  (Column  3) 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  beginning  October  1,  1993. 
we  annually  update  the  wage  data  used 
to  calculate  the  wage  index.  In 
accordance  with  this  requirement,  the 
wage  index  for  FY  1995  is  based  on  data 
submitted  for  hospital  cost  reporting 
periods  beginning  on  or  after  October  1, 
1990  and  before  October  1. 1991. 

As  with  the  previous  two  columns, 
the  impact  of  the  new  data  on  hospital 
payments  is  isolated  by  holding  the 
other  payment  parameters  constant  in 
the  simulations.  That  is,  the  table  shows 
the  percentage  changes  in- payments 
when  going  from  our  FY  1995 
baseline— using  the  FY  1994  wage  index 
before  geographic  reclassifications  based 
on  FY  1990  wage  survey  data, 
eliminating  the  separate  rural  rate  and 
incorporating  the  FY  1995  GROUPER— 
to  a  model  substituting  the  FY  1995  pre- 
reclassification  wage  index  based  on  FY 
1991  data  as  described  above. 

Section  1886(d)(3)(E)  of  the  Act  also 
requires  that  any  updates  or  adjustments 


to  the  wage  index  be  made  in  a  manner 
that  ensures  that  aggregate  payments  to 
hospitals  are  not  affected  by  the  change 
in  the  wage  index.  To  comply  with  the 
requirements  that  the  DRG  and  wage 
index  changes  must  be  implemented  in 
a  budget  neutral  manner,  we  compute  a 
budget  neutrality  adjustment  factor  to 
apply  to  the  standardized  amounts.  For 
the  FY  1995  amounts,  this  adjustment 
factor  is  0.998050.  This  factor  is  applied 
to  the  standardized  amounts  in  this 
column  to  ensure  that  the  overall  effect 
of  the  wage  index  changes  are  budget 
neutral. 

The  resuhs  indicate  that  the  new 
wage  data  do  not  have  a  significant 
overall  impact  on  urban  and  rural 
hospitals.  As  discussed  in  section  III  of 
the  preamble  to  this  final  rule.  91 
percent  of  all  prospective  payment 
system  hospitals  would  experience  a 
change  in  their  wage  index  of  less  than 
5  percent.  This  column  demonstrates 
that  hospitals  with  significant  changes 
in  their  wage  indexes  are  not 
concentrated  within  any  particular 
hospital  group.  In  contrast,  the  impact 
analysis  of  the  final  FY  1994  operating 
prospective  payment  system  changes 
displayed  numerous  hospital  groups 
with  payment  changes  in  excess  of  2.0 
percent  due  to  the  new  wage  survey 
data  (58  FR  46459). 

For  FY  1995,  some  of  the  largest 
changes  are  evident  among  urban 
hospitals  grouped  by  census  division. 
New  England  urban  hospitals'  payments 
rise  1.5  percent,  while  payments  per 
case  for  urban  hospitals  in  the  West 
South  Central  and  Mountain  census 
divisions  fall  by  0.6  and  1.3  percent, 
respectively.  The  most  dramatic  shifts 
occur  in  Puerto  Rico,  where  payments 
decline  by  11.1  percent  in  rural 
hospitals  and  7.4  percent  in  urban 
hospitals.  These  effects  are  attributable 
to  data  corrections.  We  note  that  the  FY 
1994  payment  effect  of  thejiew  wage 
data  was  an  11.6  percent  increase  for 
rural  Puerto  Rico  hospitals. 

This  dechne  in  the  wage  index  values 
for  Puerto  Rico  hospitals  also  appears  to 
be  the  main  cause  for  the  0.4  percent 
drop  in  payments  among  proprietary 
hospitals,  the  20  hospitals  with  the 
greatest  drop  in  their  wage  index  within 
this  category  are  all  located  in  Puerto 
Rico.  Also  experiencing  a  significant 
decline  in  payments  per  case  of  1.0 
percent  are  hospitals  in  rural  counties 
deemed  to  be  urban  under  section 
1886(d)(8)(B)  of  the  Act.  This  impact 
appears  to  be  primarily  related  to  2 
hospitals  experiencing  nearly  20  percent 
declines  in  their  wage  index  values. 


E.  Impacts  ofMGCRB  Reclassifications 
(Column  4) 

By  March  30  of  each  year,  the  MGCRB 
makes  reclassification  determinations 
that  will  be  effective  for  the  next  fiscal 
year,  which  begins  on  October  1.  For  FY 
1995.  the  MGCRB  may  reclassify  a 
hospital  to  an  adjacent  urban  area  or  to 
a  rural  area  with  which  the  hospital  has 
a  close  proximity,  for  the  purposes  of 
assigning  to  the  reclassified  hospital  the 
other  area's  standardized  amount,  wage 
index  value,  or  both.  (An  RRC  or  an 
SCH  may  be  redesignated  to  an  area  that 
is  not  an  adjacent  county.) 

Column  4  reflects  changes  in 
payments  after  accounting  for  the 
MGCRB's  reclassification  decisions  that 
will  be  effective  for  FY  1995.  including 
all  decisions  made  by  the  HCFA 
Administrator  through  the  appeals  and 
review  process  for  MGCRB  decisions 
and  any  reclassification  withdrawal 
requests'that  were  received  by  the 
MGCRB.  These  Administrator's 
decisions  and  withdrawals  may  affect 
the  number  of  reclassified  hospitals 
relative  to  those  shown  in  the  May  27, 
1994  proposed  rule.  They  may  also 
determine  whether  a  redesignated 
hospital  receives  the  wage  index  of  the 
area  to  which  it  is  redesignated  or  a 
combined  wage  index  that  includes  the 
data  for  both  the  hospitals  already  in  the 
area  and  the  redesignated  hospitals. 
To  this  point,  all  of  the  simulation 
models  have  assumed  hospitals  are  paid 
on  the  basis  of  their  geographic  location 
(with  the  exception  of  ongoing  policies 
that  provide  that  certain  hospitals 
receive  payments  on  bases  other  than 
where  they  are  geographically  located, 
such  as  RRCs  and  hospitals  in  rural 
counties  that  are  deemed  urban  under 
section  1886(d)(8)(B)  of  the  Act).  The 
changes  in  column  4  reflect  the  per  case 
payment  impact  of  incorporating  the 
MGCRB  decisions  for  FY  1995  into  our 
simulation  model.  As  noted  above,  these 
decisions  affect  hospitals'  standardized 
amount  and  wage  index  area 
assignments.  In  addition,  rural  hospitals 
reclassified  to  an  urban  area  for  the 
standardized  amount  also  qualify  to  be 
treated  as  urban  for  purposes  of  the  DSH 
adjustment. 

The  overall  effect  of  geographic 
reclassification  is  required  to  be  budget 
neutral  by  section  1886(d)(8)(D)  of  the 
Act.  Prior  to  FY  1995.  the  Secretarj^  was 
required  to  adjust  the  urban 
standardized  amounts  so  as  to  ensure 
that  total  aggregate  payments  under  the 
prospective  payment  system  after 
geographic  reclassification  were  equal  to 
the  aggregate  payments  that  would  have 
been  made  absent  these  provisions.  The 
rural  standardized  amounts  were  also 
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adjusted  to  ensure  that  aggregate 
payments  to  rural  hospitals  were  not 
affected  by  reclassifications.  Due  to  the 
elimination  of  the  separate  rural  amount 
beginning  October  1.  1994,  the  Secretary 
is  required  to  provide  a  single  budget 
neutrality  adjustment  to  the 
standardized  amounts  for  the  effects  of 
reclassification.  We  applied  an 
adjustment  of  0.994055  to  ensure  that 
theeffects  of  reclassification  are  budget 
neutral. 

Rural  hospitals  benefit 
disproportionately  from  geographic 
reclassification.  Their  payments  rise  2.2 
percent,  while  payments  to  urban 
hospitals  decUne  0.3  percent.  Rural 
referral  centers  experience  a  4.3  percent 
increase  overall  as  a  result  of 
reclassification.  Of  the  137  hospitals  in 
this  category.  51  are  reclassified  for 
purposes  of  the  wage  index.  This 
positive  impact  on  RRCs  also  appears  in 
the  category  of  rural  hospitals  with  200 
or  more  beds,  which  have  a  4.4  percent 
increase  in  pajTnents. 

Hospitals  in  large  vuban  areas  lose  0.5 
percent  because,  as  a  group,  they  have 
the  smallest  percentage  of  hospitals  that 
are  reclassified,  fewer  than  6  percent. 
There  are  enough  hospitals  in  other 
urban  areas  that  are  reclassified  so  that 
'the  net  impact  on  payments  per  case  for 
this  group  is  zero.  Among  lu'ban 
hospital  groups  generally,  payments  fall 
between  0.3  and  0.5  percent. 

Among  hospitals  grouped  by 
reclassification  status,  the  changes  are 
largely  predictable.  Hospitals 
reclassified  for  FY  1995  have  increases 
in  their  payments  per  case,  ranging  from 
0.6  for  urban  hospitals  reclassified  for 
the  standardized  amount,  to  16.2 
percent  for  rural  hospitals  reclassified 
for  both  the  standardized  amount  and 
the  wage  index.  In  addition,  rural 
hospitals  reclassified  for  the  wage  index 
only  receive  an  8.5  percent  payment 
increase,  and  urban  hospitals 
reclassified  for  the  wage  index  have  5.9 
percent  higher  payments.  The  overall 
impact  on  reclassified  hospitals  is  to 
increase  their  payments  per  case  by  an 
average  of  4.2  percent  for  FY  1995. 

The  reclassification  of  hospitals 
primarily  affects  payment  to 
noru-eclassified  hospitals  through 
changes  in  the  wage  index  and  the 
geographic  reclassification  budget 
neutrality  adjustment  required  by 
section  1886(d)(8)(Dj  of  the  Act.  Among 
hospitals  that  were  not  reclassified,  the 
overall  impact  of  hospital 
reclassifications  would  be  an  average 
decrease  in  payments  per  case  of  about 
0.6  percent,  essentially  the  geographic 
reclassificatioQ  budget  neutrality  factor. 

The  number  of  reclassifications  for 
purposes  of  the  standardized  amount 


have  not  declined  from  FY  1994.  The 
payment  impact  upon  hospitals 
reclassified  for  the  standardized  eunount 
only  is  significantly  lower  than  it  is  for 
hospitals  reclassifying  either  for  only 
wage  indexes,  or  for  purposes  of  both 
the  wage  index  and  the  standardized 
artiount. 

F.  Outlier  Changes  (Columns  5  and  6) 

Medicare  provides  extra  payment  in 
addition  to  the  regular  DRG  payment 
amount  for  extremely  costly  or 
extraordinarily  lengthy  cases  (cost 
outliers  and  day  outliers,  respectively). 
Section  13501(c)  of  Public  Law  103-66 
requires  the  Secretary  to  phase  out 
payment  for  day  outliers  in  25  percent 
increments  beginning  in  FY  1995.  This 
reduction  in  day  outlier  payments  will 
be  offset  by  an  increase  in  payments  for 
cost  oudiers.  The  statute  also  requires 
the  Secretary  to  establish  a  fixed  loss 
per  case  threshold  for  cost  outliers 
instead  of  a  threshold  based  on  a  fixed 
multiple  of  the  DRG  payment  amount  or 
other  fixed  dollar  amount.  For  FY  1995, 
a  case  will  receive  cost  outlier  payment 
if  costs  exceed  the  DRG  amount  plus 
$20,500.  We  are  also  increasing  the 
marginal  cost  factor  for  cost  outliers 
from  75  to  80  percent. 

Columns  5  and  6  of  Table  1  display 
the  changes  to  day  and  cost  outlier 
policy  separately.  In  column  5,  the  day 
outlier  policy  changes  are  modeled.  The 
cost  outlier  thresholds  in  this 
simulation  are  based  on  current  policy 
(threshold  based  on  the  lesser  of  a  fixed 
multiple  of  the  DRG  pa>'ment  amount  or 
a  fixed  dollar  loss),  llie  payment 
impacts  of  this  change  are  minimal.  The 
largest  impacts  appear  to  be  related  to 
geographic  location  in  terms  of  census 
divisions.  Urban  hospitals  in  the  Middle 
Atlantic  census  division  have  payment 
reductions  of  0,5  percent  pet  case.  Rural 
Middle  Atlantic  hospitals  have  a  0.2 
percent  decline.  In  New  England,  urban 
hospitals  experience  a  payment 
decrease  of  0.2  percent.  Since  the 
changes  to  the  day  outlier  policy  result 
in  a  shift  in  payments  fi^m  cases  paid 
as  day  outliers  to  cases  paid  as  cost 
outhers.  these  areas  evidently  have 
higher  percentages  of  day  outliers  than 
other  areas.  This  is  consistent  with  our 
previous  analysis  indicating  above 
average  impacts  related  to  day  outlier 
poUcy  changes  in  the  northeastern 
portion  of  the  country  (see  the  June  4. 
1992  proposed  rule.  57  FR  23824).  Also 
experiencing  a  negative  impact  are 
major  teaching  hospitals  (100  or  more 
residents),  with  a  0.3  percent  decline  in 
payments.  The  largest  negative  impact 
occurs  among  hospitals  for  which  we 
could  not  determine  Medicare 
utilization  rates.  This  group  experiences 


a  0.9  percent  fall  in  payments  per  case. 
A  number  of  these  hospitals  are  luban 
hospitals  in  the  Middle  Atlantic  census 
division.  In  fact,  because  these  are 
generally  large  hospitals  with  many 
outlier  cases,  they  have  a  significant 
effect  in  the  overall  decline  in  the 
Middle  Atlantic  division. 

Column  6  models  the  changes  in  cost 
outlier  policy.  The  net  effects  of  the 
combined  outlier  changes  can  be 
determined  by  the  sum  of  the 
percentage  changes  in  these  two 
columns.  Once  again,  the  relative 
payment  impacts  here  are  minimal. 
Major  teaching  hospitals  recoup  0.2 
percent  of  the  0.3  percent  their 
payments  fell  due  to  the  day  outlier 
changes.  Urban  Middle  Atlantic 
hospitals'  payments  are  unchanged 
here,  consequently  the  net  effect  of  the 
outher  policy  changes  on  them  is  a  O.S 
percent  decline  in  payments.  This  is  the 
same  percentage  change  for  this  hospital 
group  that  we  estimated  in  the  proposed 
ruler 

G.  All  Changes  (column  7)    . 

Column  7  compares  our  estimate  of 
payments  per  case  for  FY  1995  to  our 
estimate  of  payments  per  case  for  FY 
1994.  It  includes  the  changes  discussed 
in  the  previous  columns,  although  the 
changes  due  to  MGCRB  reclassifications 
in  column  4  do  not  factor  into  the 
changes  shown  here.  This  is  because 
column  4  shows  the  effects  of 
reclassifications  relative  to  an  FY  1995 
baseline  without  reclassifications,  rather 
than  in  comparison  with  FY  1994 
reclassifications.  Changes  in  hospitals' 
reclassification  status  from  FY  1994  to 
FY  1995  are  shown  here,  and  have  a 
significant  effect  on  payments. 

This  column  includes  the  impacts  of 
statutory  differences  from  FY  1994  to 
FY  1995  that  are  not  shown  in  the 
previous  columns.  These  differences 
were  noted  in  the  introduction. 
Specifically,  they  are:  an  increase  in 
DSH  payments  to  urban  hospitals  with 
100  or  more  beds  and  to  rural  hospitals 
with  500  or  more  beds,  and  the 
elimination  of  the  MDH  provision.  This 
column  also  displays  the  impact  of  the 
1.2  percent  lower  than  estimated  outlier 
payments  during  FY  1994.  also 
described  in  the  introduction  and  the 
Addendum. 

Another  change  from  FY  1994  is  that 
there  is  no  budget  neutrality  adjustment 
to  account  for  midyear  wage  index 
corrections.  Last  year's  adjustment 
factor  was  0.998188.  In  addition,  a 
single  geographic  reclassification  budget 
neutrality  factor  was  applied  to  the  FY 
1995  standardized  amounts  of  0.994055. 
The  FY  1994  factors  applied  to  the 
urban  and  rural  amounts,  respectively. 


were  0.992529  and  0.999472.  Finally, 
the  budget  neutrality  adjustment  factor 
1  for  the  updated  wage  index  and  the  DRG 
rccalibration  is  0.998050.  Although  the 
net  effect  of  these  changes  are  small, 
they  do  impact  the  pajTnent  differences 
shown  in  this  column.. 
I      Col  umn  7  also  reflects  the  1 . 1  percent 
updates  to  the  urban  standardized 
amounts.  The  increase  in  differential 
payments  to  rural  hospitals  that  results 
from  eliminating  the  rural  standardized 
amount  is  shown  in  Column  1.  There 
may  also  be  interactive  effects  among 
the  various  factors  comprising  the 
payment  system  that  we  are  not  able  to 
isolate.  For  these  reasons,  ^e  values  in 
column  7  may  not  equal  the  sum  of  the 
previous  columns  (less  Column  4t  plus 
the  other  impacts  that  we  are  able  to 
identifj'. 

The  impact  on  all  hospitals  is  a  3.3 
pert;cnt  increase  in  payments  from  FY 
1994.  The  net  change  in  total  payments 
due  to  the  changes  for  FY  1995  shown 
in  columns  1  through  6  is  0.7  percent, 
due  to  the  elimination  of  the  rural 
standardized  amount.  After  accounting 
for  the  1.1  percent  update  to  the  urban 
standardized  amounts,  the  move  to  a 
single  outlier  offset,  and  a  smaller 
overall  geographic  reclassification 
budget  neutrality  factor,  the  difference 
between  the  FY  1994  final  standardized 
amounts  and  the  FY  1995  standardized 
amoimts  is  1.6  percent.  As  described  in 
the  discussion  of  the  impacts  of 
ehminating  the  rural  standardized 
amount,  the  portion  of  this  Increase  due 
to  the  smaller  outlier  offset  is  already 
reflected  in  the  changes  shown  in 
column  1.  In  addition,  the  update  to  the 
hospital-specific  rate  for  SCHs  is  1.4 
percent  in  FY  1995.  The  average 
increase  in  payments  due  to  updates, 
apart  from  eHmination  of  the  rural 


standardized  amount,  is  about  1.3 
percent. 

Other  significant  changes  that  have 
not  been  isolated  in  the  previous 
columns  include  the  following: 

•  A  1.2  percent  higher  level  of  outlier 
payments  is  estimated  for  FY  1995. 

•  The  increase  in  the  DSH  formula  for 
FY  1995  results  in  approximately  a  0.1 
percent  increase  in  total  pay.ments. 

•  The  effect  of  eliminating  the  MDH 
provision  is  a  3. 5. percent  decline  in 
payments  for  this  group  of  hospitals, 
and  a  0.1  percent  decline  for  rural 
hospitals.  The  impact  on  total  paj-ments 
is  less  than  0.1  percent. 

As  a  group,  hospitals  in  rural  areas 
experience  the  largest  payment  increase, 
a  3.6  percent  rise  in  payments  per  case 
over  FY  1994.  The  increase  in  estimated 
outlier  payments  over  FY  1994  for  rural 
hospitals  is  0.6  percent,  below  the  1.2 
percent  difference  for  all  hospitals.  As 
we  noted  in  the  discussion  of  column  4, 
eliminating  the  rural  standardized 
amount  would-be  expected  to  reduce 
the  nimibers  and  effects  of  geographic 
reclassification.  While  the  number  of  FY 
1995  reclassifications  does  not  appear  to 
have  fallen,  however,  the  payment 
effects  are  less  than  they  would  have 
been  without  eliminating  the  rural 
standardized  amount.  This  effect  is 
shown  in  Column  7  when  examining 
the  rows  containing  nu-al  hospitals 
reclassified  during  both  FY  1994  and  FY 
1995  and  rural  hospitals  reclassified 
during  FY  1994  only.  The  288  hospitals 
in  the  former  category  experience  an 
overall  increase  in  payments  per  case  of 
2.8  percent,  closer  to  that  of  urban 
hospitals,  and  the  155  hospitals  in  the 
latter  category  experience  a  3.2  percent 
decline. 

Hospitals  in  both  large  and  other 
urban  areas  experience  3.3  percent 


Table  II. 


increases.  Urban  hospitals  are  affecied 
the  most  by  the  change  in  outlier 
payments  from  FY  1994  to  FY  1995,  a 
1.3  percent  increase.  They  also  receive 
the  bulk  of  the  increase  in  DSH 
payments,  a  0.1  percent  increase.  Urban 
hospitals  receive  a  net  increase  due  to 
FY  1995  geographic  reclassifications 
relative  to  FY  1994  reclassifications. 
Again,  examining  the  rows  grouping 
hospitals  bv  their  reclassification  status 
for  FY  1994  and  FY  1995,  urban 
hospitals  reclassified  for  both  years  have 
payment  increases  above  those  of  rural 
hospitals,  and  urban  hospitals 
reclassified  for  FY  1994  but  not  FY  1995 
do  not  experience  as  great  a  decline  as 
rural  hospitals. 

Among  urban  bed  size  groups, 
column  7  shows  changes  in  payments 
ranging  from  2.5  percent  for  the  smallest 
hospitals  to  3.7  percent  for  the  largest 
hospitals.  The  relatively  smaller 
increases  for  the  smaller  urban  hospitals 
appear  to  be  due  to  the  negative  impacts 
of  the  new  wage  data,  as  shown  in 
column  3.  Larger  urban  hospitals  appear 
to  benefit  &x)m  the  large  increase  due  to 
geographic  reclassifications  in  FY  1995 
for  4  hospitals  that  were  not  reclassified 
in  FY  1994. 

The  reverse  occurs  for  rvual  hospitals. 
Among  the  smallest  rural  hospitals 
(fewer  than  50  beds),  the  effects  of 
changes  in  reclassification  from  FY  1994 
to  FY  1995  are  negated  by  similar 
numbers  of  hospitals  gaining  and  losing 
reclassification  from  one  year  to  the 
next.  The  payment  changes  for  larger 
rural  hospitals  are  smaller  primarily 
because  they  do  not  benefit  to  the  same 
extent  from  the  elimination  of  the  rural 
standardized  amount.  They  do. 
however,  tend  to  benefit  from 
geographic  reclassification  in  FY  1995 
compared  to  FY  1994. 


-IMPACT  Analysis  of  Changes  for  FY  199&  Operating  Prospective  Payment  System 

(Payments  per  Case] 


Number 
of  hos- 
pitals 

(1) 


ALL  HOSPITALS 

URBAN  HOSPITALS 

URGE  URBAN  AREAS 
OTHER  URBAN  AREAS 
RURAL  AREAS „. 


(BY  GEOGRAPHIC  LOCATION) 


0-99  BEDS „„ 

100-199  BEOS ._ 

200-299  BEDS 

300-499  BEDS 

500  OR  MORE  BEDS 


BED  SIZE  (URBAN) 


5254 
2,956 
1.629 
1.327 
2,298 

741 
923 
610 
493 

189 


Average 
FY  1994 
payment 
per  case 

(2)' 


6.077 
6,565 
7,073 
5.887 
4.041 


4,498 
5.589 
6.056 
6.935 
8,475 


Avefage 

payment 
per  case 

(3)' 


6.279 
6,782 
7,309 
6,077 
4.185 

4,611 
5,755 
6,245 
7,174 
8,787 


AU 

changes 


(4) 


3.3 
3.3 
3.3 
3.3 
3^ 


2.5 
3.0 
3.1 
3.4 
3.7 
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Table  II.— Impact  Analysis  of  Changes  for  FY  1995  Operating  Prospective  Payment  Systen*— Continued 

(Payments  per  Case] 


BED  SIZE  (RURAL) 


0-49  BEDS 

50-99  BEDS 

100-149  BEDS 

150-199  BEDS  .......... 

200  OR  MORE  BEDS 


URBAN  BY  REGION 


NEW  ENGLAND 

MIDDLE  ATLANTIC  

SOUTH  ATLANTIC  

EAST  NORTH  CENTRAL  . 
EAST  SOUTH  CENTRAL  . 
WEST  NORTH  CENTRAL 
WEST  SOUTH  CENTRAL 

MOUNTAIN  

PACIFIC  

PUERTO  RICO  


RURAL  BY  REGION 


NEW  ENGLAND 

MIDDLE  ATLANTIC  

SOUTH  ATLANTIC  

EAST  NORTH  CENTRAL  . 
EAST  SOUTH  CENTRAL  . 
WEST  NORTH  CENTRAL 
WEST  SOUTH  CENTRAL 

MOUNTAIN  

PACIFIC  

PUERTO  RICO 


(BY  PAYMENT  CATEGORIES) 


URBAN  HOSPITALS 

LARGE  URBAN  AREAS 
OTHER  URBAN  AREAS 
RURAL  AREAS 


TEACHING  STATUS 


NON-TEACHING 

FEWER  THAN  100  RESIDENTS 
100  OR  MORE  RESIDENTS  


DISPROPORTIONATE  SHARE  HOSPITALS  (DSH) 

NON-DSH  :•••• 

URBAN  DSH:       ' 

100  BEDS  OR  MORE 

FEWER  THAN  100  BEDS 

RURAL  DSH:  SOLE  COMMUNITY  (SCH)  „ 

REFERRAL  CENTERS  (RRC)  ....„ 

OTHER  RURAL  DSH  HOSP.: 

100  BEDS  OR  MORE  -... 

-     FEWER  THAN  100  BEDS 


URBAN  TEACHING  AND  DSH 


BOTH  TEACHING  AND  DSH  ... 

TEACHING  AND  NO  DSH  : 

NO  TEACHING  AND  OSH : 

NO  TEACHING  AND  NO  DSH  ......... 

RURAL  HOSPITAL  TYPES 

NONSPECIAL  STATUS  HOSPITALS .....: 

RRC „ _ :. : 

SCH ...~ 


JMI 


MEDICARE-DEPENDENT  HOSPITALS  (MDH)  

SCH  AND  RRC 

TYPE  OF  OWNERSHIP 

VOLUNTARY  ..„..„ „ : 


Number 
of  hos- 
pitals 

(1) 


Average 
FY  1994 
payment 
per  cas6 

(2)' 


1.188 
685 
229 

.  103 
93 


170 

442 

436 

491 

170 

199 

385 

-  121 

.  493 

49 

53 
84 
298 
310 
283 
536 
360 
224 
145 
5 

3.248 
•1.835 
1.413 
2.006 

4,198 
831 
225 


3,311 

1.381 

142 

145 

46 

67 

162 


647 

361 

876 

1.364 

843 
137 
591 
393 
56 


3.291 


Average 

•FY  1995 

payment 

per  case 

(3)' 


3,356 
3.745 
4,202 
4,261 
4.949 

6.886 
7,319 
6.228 
6.311 
5,748 
6.216 
6.017 
6,390 
7,476 
2,594 

4,792 
4,565 
4,122 
4,063 
3,656 
3.792 
3.727 
4.375 
4,916 
1.902 

6.470 
6.935 
5,736 
4,020 

5,018 

6.498 

10,065 

5,347 

7.141 
4.263 
3,879 
5,020 

3,695 
3.211 

8.170 
6,625 
5,681 
5.182 


3.507 
4.711 
4,080 
3,377 
4,943 


6.203 


All 

changes 


(4) 


3,481 
3,893 
4,337 
4.411 
5.109 

7.162 
7,541 
6.458 
6,523 
5.958 
6,399 
6.223 
6.519 
7.731 
2.482 

4.938 
4,622 
4,341 
4,187 
3,824 
3,907 
3,831 
4,500 
5,096 
1,885 

6,685 
7,172 
5,917 
4,159 

5,184 

6.704 

10,430 


5.523 

7,379 
4,378 
4,036 
5.156 

3,863 
3,396 


8,435 
6,867 
5,880 
5.338 


3,688 
4,839 
4.221 
3.352 
5.118 

6.407 


3.7 
4.0 
3.2 
3.5 
3.2 

4.0 
3.0 
3.7 
3.4 
3.6 
2.9 
3.4 
2.0 
3.4 
-4.3 


3.0 

1.3 
5.3 
3.0 
4.6 
3.0 
2.8 
2.8 
3.7 
-0.9 


3.3 
3.4 
3.1 
3.5 

3.3 
3.2 
3.6 

3.3 

3.3 

2.7 
4.0 
2.7 

4.6 
5.7 


3  2 
3.7 
3.5 
3.0 


5.2 
2.7 
3.5 
-0.7 
3.5 

33 
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TAB!  P  II  -IMPACT  ANALYSIS  OF  CHANGES  FOR  FY  1995  OPERATING  PROSPECTIVE  PAYMENT  SYSTEW-Continued^ 

(Payments  per  Case) 


PROPRIETARY 
GOVERNMENT 


0-25 


MEDICARE  UTILIZATION  AS  A  PERCENT  OF  INPATTENT  DAYS 


25-50  

50-65 

OVER  65  .... 
UNKNOWN 


HOSPfTALS  RECLASSIFIED  BY  THE  MEDICARE  GEOGRAPHIC  REVIEW  BOARD 

RECLASSIFICATION  STATUS  DURING  FY  94  AND  FY  95 

RECLASSIFIED  DURING  BOTH  FY  94  AND  FY  95" 

URBAN ■■"' " 

RURAL  ..„ „ ....; ■- "■  "■"■ 

RECLASSIFIED  DURING  FY  95  ONLY  " 

URBAN >. .    -  •  -•:•    •-—v""" 

RURAL  „  ■■■ "■ ""■-■ ■ 

RECLASSIFIED  DURING  FY  94  ONLY  " "'        "'       """ ' 

URBAN ..........  "" "■■" ■ 

RURAL  »_„-.„..„_.....„..„.. " ""  "  ■"■ 


ALL  RECLASSIFIED  HOSP 

STAND.  AMT.  ONLY  ... 

WAGE  INDEX  ONLY  .... 

BOTH  

NONRECLASS „... 

ALL  URBAN  RECLASS  ...... 

STAND.  AMT.  ONLY  .... 

WAGE  INDEX  ONLY  .... 

BOTH 

NONRECLASS 

ALL  RURAL  RECLASS  ._ 

STAND.  AMT.  ONLY  .... 

WAGE  INDEX  ONLY  .... 

BOTH  

NONRECLASS 


FY  95  RECLASSIFICATIONS 


OTHER  RECLASSIFIED  HOSPITALS  (SECTION  1886(d)(8)(B)) 


'  These  payment  amounts  per  case  do  not  reflect  any  estimates  of  annual  case  min  tncreaser 


Table  II  presents  the  projected  average 
payments  per  case  under  the  changes  for 
FY  1995  for  urban  and  rural  hospitals 
and  for  the  different  categories  of 
hospifaJs  shown  in  Table  I.  It  compares 
the  projeded  paj-ments  for  FY  1995 
with  the  average  estimated  per  case 
payments  for  FY  1994.  Thus,  this  table 
presents,  in  terms  of  the  average  dollar 
amounts  paid  per  discharge,  the 
combined  effects  of  the  changes 
presented  in  Table  I.  The  percentage 
changes  shown  in  the  last  column  of 
Table  I  equal  the  percentage  changes  in 
average  payments  from  Octolwr  1, 1993 
toOctober  1.  1994. 


VII.  Impact  of  Changes  in  the  Capital 
Prospective  Payment  System 

A.  Genera]  Considerations 

We  now  have  data  that  W'.'.iti 
unavailable  if^revious  impact 
analyses.  Specifically,  we  have  cost 
report  data  for  the  first  year  of  ihe 
capital  prospective  pajment  system 
(cost  reports  beginning  in  FY  1992) 
available  through  the  June  1994  update 
of  the  Hospital  Cost  Report  Information 
System  (HCRIS).  We  also  have 
information  on  the  aggregate  amount  of 
obligated  capital  approved  by  the  fiscal 
intermediaries.  However,  our  impact 
analysis  of  payment  changes  for  capital- 
related  costs  is  still  limited  by  the  lack 
of  hospital-specific  datajDn  several 
items.  These  are  the  hospital's  projected 
new  capital  costs  for  each  year,  its 


Number 
of  hos- 
pitals 

(1) 


747 
1^16 

319 

1.428 

2,276 

1,202 

29 


479 
191 
288 
207 

43 
164 
220 

65 
156 

686 
287 
207 
192 
4.541 
234 

62 

26 
146 
2,722 
452 
225 
181 

46 
1.819 

27 


Average 
FY  1994 
payment 
per  case 

(2)' 


5,542 
5,796 


8,312 
7,226 
5.538 
4.877 
7,724 


5.741 
6,631 
4.519 
5,011 
6,124 
4,154 
5.644 
7,263 
4,405 


5.552 
5.028 
5,403 
6,148 
6,165 
6,525 
6.166 
7,686 
6.429 
6.569 
4,402 
4.006 
4,676 
4,482 
3,862 
4.350 


Average 
FY  1995 
paymerfl 
per  case 


(3)' 


5,734 
5.998 

8.559 
7.474 
5.728 
5,017 
7333 


5,929 
6.864 
4.645 
5.517 
6,758 
4,561 
5,536 
7,199 
4,263 

5.822 
6,185 
5.761 
6.456 
6.357 
6.842 
6.357 
8,350 
6.726 
6,776 
4,618 
4,112 
4,937 
4.853 
3,973 
4,427 


Ail 
charts 


(4) 


3.5 
3.5 

3.0 
3.4 
3.4 
2.9 
1.4 


3.3 

35 

2.8 

10.1 

10.4 

9.8 

-1.9 

-0.9 

-3.2 

4.9 
2.9 
6.6 
5.0 
3.1 
4.9 
3.1 
86 
4.6 
3.2 
4.9 
2.6 
5.6 
8.3 
2.9 
1.8 


projected  old  capital  costs  for  each  year, 
and  the  actual  amounts  of  obligated 
capital  that  will  be  put  in  use  for  pationt 
care  and  recognized  as  Medicare  old 
capital  costs  in  each  year.  The  lack  of 
such  information  affects  our  impact 
analysis  in  the  following  ways: 

•  Major  investment  in  hospital  capital 
assets  (for  example  in  building  and 
major  fixed  equipment)  occurs  at 
irregular  intervals.  As  a  result,  there  can 
be  significant  variation  in  the  growth 
rates  of  Medicare  capital-related  costs 
per  case  among  hospitals.  We  do  not 
have  the  necessary  hospital-specific 
budget  data  to  project  the  hospital 
capital  growth  rate  for  an  individual 
hospital. 

•  Moreover,  our  policy  of  recognizing 
certain  obligated  capital  as  old  capital 
complicates  the  problem  of  projecting 
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future  capital-related  costs  for 
individual  hospitals.  Under 
§  412.302(c).  a  hospital  is  required,  to 
notify  its  intermediary  that  it  has 
obligated  capital,  no  later  than  the  later 
of  October  1, 1992  or  90  days  after  the 
beginning  of  the  hospital's  first  cost 
reporting  period  under  the  capital 
prospective  payment  system.  The 
intermediary  must  then  notify  the 
hospital  of  its  determination  whether 
the  criteria  for  recognition  of  obligated 
capital  have  been  met  by  the  later  of  the 
end  of  the  hospital's  first  cost  reporting 
period  subject  to  the  capital  prospective 
payment  system  or  9  months  after  the 
receipt  of  the  hospital's  notification. 
The  amount  that  is  recognized  as  old 
capital  is  limited  to  the  lesser  of  the 
actual  allowable  costs  when  the  asset  is 
put  in  use  for  patient  care  or  the 
estimated  costs  of  the  capital 
expenditure  at  the  time  it  was  obligated. 
We  have  substantial  information 
regarding  intermediary  determinations 
of  aggregate  projected  obligated  capital 
amounts.  However,  we  still  do  not  know 
when  these  projects  will  actually  be  put 
into  use  for  patient  care,  the  amount 
that  will  be  recognized  as  obligated 
capital  when  the  project  is  put  into  use, 
or  the  Medicare  share  of  the  recognized 
costs.  Therefore,  we  do  not  know  actual 
obligated  capital  commitments  to  be 
used  in  the  FY  1995  capital  cost 
projections.  We  discuss  in  Appendix  B 
the  assumptions  and  computations  we 
employ  to  generate  the  amount  of 
obligated  capital  commitments  for  use 
in  the  FY  1995  capital  cost  projections. 

In  Table  III  of  this  appendix,  we 
present  the  redistributive  effects  that  are 
expected  to  occur  between  "hold- 
harmless"  hospitals  and  "fully 
prospective"  hospitals  in  FY  1995.  In 
addition,  we  have  integrated  sufficient 
hospital-specific  information  into  our 
actuarial  model  to  project  the  impact  of 
FY  1995  capital  payment  policies  by  the 
standard  prospective  payment  system 
hospital  groupings.  We  caution  that 
while  we  now  have  actual  information 
on  the  effects  of  the  transition  payment 
methodology  and  interim  payments 
under  the  capital  prospective  payment 
system  and  cost  report  data  for  most 
hospitals,  we  need  to  generate  random 
numbers  for  the  change  in  old  capital 
costs,  new  capital  costs  for  each  year, 
and  obligated  amounts  that  will  be  put 
in  use  for  patient  care  services  and 
recognized  as  old  capital  each  year.  This 


means  that  we  continue  to  be  unable  to 
predict  accurately  an  individual 
hospital's  FY  1995  capital  costs; 
however,  with  the  more  recent  data  on 
hospitals'  experience  to  date  under  the 
capital  prospective  payment  system, 
there  is  adequate  information  to 
estimate  the  aggregate  impact  on  most 
hospital  groupings. 

We  present  the  transition  pavTnent 
methodology  by  hospital  grouping  in 
Table  IV.  In  Table  V  we  present  the 
results  of  the  cross-sectional  analysis 
using  the  results  of  our  actuarial  model. 
This  table  presents  the  aggregate  impact 
of  the  FY  1995  payment  policies.  We 
proposed  omitting  the  cross-sectional 
analysis  of  changes  in  the  Federal  rate 
(referred  to  as  Table  VII  in  the  proposed 
rule  59  FR  27867).  We  requested 
comments  on  the  utility  of  this  table  and 
its  continued  use  in  future  impact 
statements.  Since  we  received  no 
comments.on  this  issue,  we  are  omitting 
this  table  and  corresponding  descriptive 
text  from  the  impact  statement. 

B.  Projected  Impact  Based  on  the  FY     ■ 
1995  Actuarial  Model 

1.  Assumptions 

In  this  impact  analysis,  we  model 
dynamically  the  impact  of  the  capital 
prospective  payment  system  from  FY 
1994  to  FY  1995  using  a  capital 
acquisition  model.  The  FY  1995  model, 
described  in  Appendix  B  of  this  final 
rule,  integrates  actual  data  from 
individual  hospitals  with  randomly 
generated  capital  cost  amounts.  We  have 
available  capital  cost  data  from  cost 
reports  beginning  in  FY  1989.  FY  1990, 
FY  1991  and  FY  1992  received  through 
the  June  1994  update  of  HCRIS,  interim 
payment  data  for  hospitals  already 
Teceiving  capital  prospective  payments 
through  PRICER,  and  data  reported  by 
the  intermediaries  that  include  the 
hospital-specific  rate  determinations 
that  have  been  made  through  July  1, 
1994  in  the  Provider-Specific  file.  We 
used  this  data  to  determine  the  FY  1995 
capital  rates  However,  w»do  not  have 
individual  hospital  data  on  old  capital 
changes,  new  capital  formation,  and 
actual  obligated  capital  costs.  We  have 
data  on  costs  for  capital  in  use  in  FY 
1992.  and  we  age  that  capital  by  a 
formula  described  in  Appendix  B.  We 
therefore  need  to  generate  randomly 
onlv  new  capital  acquisitions  for  anv 
year  after  FY  1992.  All  Federal  rate  ' 


payment  parameters  are  assigned  to  the 
applicable  hospital. 

For  purposes  of  this  impact  analysis, 
the  FY  1995  actuarial  model  includes 
the  following  assumptions; 

•  Medicare  inpatient  capital  costs  per 
discharge  will  increase  at  the  following 
rates  during  these  periods: 

Average  Percentage  Increase  in 
Capital 


.Fiscal  year 


1994 
1995 


Costs  per 
discharge 


S4..65 
5-70 


•  The  Medicare  case-mix  index  will 
increase  by  085  percent  in  FY  1Q94. 

•  The  Federal  capital  rate  as  well  a? 
the  hospital-specific  rate  will  be 
updated  by  the  2-year  moving  average 
increase  in  Medicare  capital  costs  per 
case,  net  of  case-mix  change  increase, 
between  FY  1990  and  FY  1992.  The  FY 
1995  update  factor  for  inflation  is  3.44 
percent  (see  Addendum.  Part  III). 

•  Consistent  with  the  budget 
neutrality  constraints  provided  in 
section  l'886(g)(l)(A)  of  the  Act, 
estimated  aggregate  Medicare  payments 
for  capital  costs  in  FY  1^95  will  equal 
90  percent  of  the  amount  that  would 
have  been  payable  on  a  reasonable  cost 
basis.  The  budget  neutrality  adjustment 
factor  will  be  applied  to  the  Federal  and 
hospital-specific  rates  only  and  not  to 
the  hold-harmless  payment  for  old 
capital. 

2.  Results 

We  have  used  the  actuarial  model  to 
estimate  the  change  in  payment  for 
capital-related  costs  from  FY  1994  to  FY 
1995.  To  show  the  effect  of  the  capital 
prospective  payment  system  on  low 
capital  cost  hospitals  and  high  capital 
cost  hospitals,  we  are  presenting 
separately  in  Table  III  the  results  of  our 
simulation  for  these  hospitals,  We 
consider  a  hospital  to  be  a  low  capital 
cost  hospital  if,  based  on  a  comparison 
of  its  initial  hospital-specific  raie  and 
the  applicable  Federal  rate,  it  w.il  be 
paid  under  the  fully  prospective 
payment  methodology.  A  high  capital  - 
cost  hospital  is  a  hospital  that,  based  on 
its  initial  hospital-specific  ratCj  will  be 
paid  under  the  hold-harmless  payment 
methodology.  Based  on  our  actuarial 
model,  the  breakdm>m  of  hospitals  is  as 
follows: 
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Capital  Transition  Payment  Methodology 


Type  Of  hospital 


Low  cost  hospital . 
High  cost  tiospital 


Percent 
of  hos- 
pitals 


64 
36 


FY  1995 
percent 
of  dis- 
charges 


59 
41 


FY  1995 
percent 
ol  cap- 
ital 
costs 


47 

53 


FY  1995 
percent 
of  cap- 
ital pay- 
ments 


49 
51 


A  low  capital  cost  hospital  may 
request  to  have  its  hospital-specific  rate 
redetermined  based  on  old  capital  costs 
in  the  current  year,  through  the  later  of 
the  hospital's  cost  reporting  period 
beginning  in  FY  1994  or  the  first  cost 
reporting  period  beginning  after 
obligated  capital  comes  into  use  (within 


the  limits  established  in  §41 2.302(e)  for 
putting  obligated  capital  in  use  for 
patient  care).  If  the  redetermined 
hospital-specific  rate  is  greater  than  the 
adjusted  Federal  rate,  these  hospitals 
will  be  paid  under  the  hold-harmless 
payment  methodology.  Regardless  of 
whether  the  hospital  became  a  hold- 


harmless  payment  hospital  as  a  result  of 
a  redetermination,  we  have  continued  to 
show  these  hospitals  as  low  capital  cost 
hospitals  in  Table  III. 

Assuming  no  behavioral  changes  in 
capital  expenditures.  Table  III  displays 
the  percentage  change  in  payments  from 
FY  1994  to  FY  1595  using  the  above 
described  actuarial  model. 


Table  III.— Ii^pact  of  Changes  for  FY  1995  on  Payi^ents  per  Discharge 


Number 
of  hos- 
pitals 


Discharges 


Adjusted 
Federal 
payment 


Average 
Federal 
percent 


Hospital 
specific 
payment 


Hold- 
harmless 
payment 


Exceptions 
payment 


FY  1994  payments  per  discharge 


Total 
payment 


Low  Cost  Hospitals 

Fully  Prospective 

Rebase— Fully  Prospective  .. 

Rebase— 100%  Federal  Rate 

Rebase— Hold  Harmless  

High  Cost  Hospitals  

100%  Federal  Rate 

Hold  Harmless  

Total  hospitals 


3.332 

1.879 

1,141 

144 

168 

1,897 

654 

1,243 

5.229 


6.137,315 
3,553,295 

S201.48 
180.86 
174.89 
621.36 
136.86 
320.53 
637.05 
134.82 
249.91 

33.77 
30.00 
30.00 

100.00 
23.53 
52.59 

100.00 
22.72 
41.52 

3240.85 
272.81 
260.04 

-J" 

S25.76 

1,956,526 

■ 

342,220 

285,273 
4,209,462 

554.10 
409.88 

1.556.520 

2,652.942 

eso^se 

182.03 

10.346,777 

142.86 

S7.72 

3.27 

17.90 


2.52 
5.11 
0.10 
8.05 
6.66 


S475.80 
456.94 
452.84 
621.46 
693.49 
735.52 
637.15 
79323 
581.46 


Number 
of  hos- 
pitals 


Discharges 


Adjusted 
Federal 
payment 


Average 
Federal 
percent 


Hosprtal 
specific 
payment 


Low  Cost  Hospitals  .._ 

Fully  Prospective  ....:....: 

Ret»ase— Fully  Prospective  .. 

Rebase— 100%         Federal 

.  Rate  

Rebase— Hold  Harmless  

High  Cost  Hospitals 

100%  Federal  Rate 

Hold  Harmless  

Total  hospitals 


3,332 
1,879 
1.141 

147 

165 

1.897 

721 

1.176 

5.229 


FY  1995  payments  per  discharge 


Hold- 
harmless 
payment 


Excep- 
tions pay- 
ment 


Total 

payment 


Percent 
change 


6.137.315 
3.553.295 
1,956,526 

346,144 

281 ,350 

4.209.462 

1.725,736 

2,483,726 

10,346,777 


S259.44 
244.06 
236.55 

634.80 
151^.08 
360.43 
652.13 
157.75 
.300.52 


42.89 
40.00 
40.00 

100.00 
2536 
57.05 

loaoo 

25.54 
48.80 


S208.32 
235.97 
224.94 


123.57 


S27.00 


588.89 
394.93 

669.33 
176.68 


S14.26 

5.97 

33.25 


4.30 

7.74 

0.30 

12.91 

11.60 


3609.02 
486.00 
494.74 

634.80 
744.27 
763.09 
652.43 
839.98 
612.38 


6.98 
6.36 
9.25 

2.15 
7.32 
3.75 
2.40 
5.89 
5.32 


Under  section  1886(g)(1)(A)  of  the 
Act,  aggregate  payments  under  the. 
capital  prospective  payment  system  for 
FY  1992  through  1995  respectively,  are 
to  equal  90  percent  of  what  would  have 
been  payable  on  a  reasonable  cost  basis 
in  each  year.  (See  Addendum,  Part  III 
for  a  full  discussion  of  the  capital 
budget  neutrality  provision.)  Currently, 
we  project  that  in  FY  1994  aggregate 
payments  under  the  capital  prospective 
payment  system  will  be  90.32  percent  of 
reasonable  costs,  or  0.32  percentage  . 
points  higher  than  the  90  percent  target. 


We  also  estimate  an  increase  in  capital 
cost  per  case  of  5.70  percent  from  FY 
1994  to  FY  1995.  To  achieve  budget 
neutrality  in  FY  1995,  we  estimate  there 
would  be  an  aggregate  5.32  percent 
increase  in  FY  1995  Medicare  capital 
payments  over  the  FY  1994  payments. 

We  project  that  low  capital  cost 
hospitals  will  experience  an  average 
case-weighted  increase  in  payments  of 
6.98  percent,  and  high  capital  cost 
hospitals  will  experience  an  average 
increase  of  3.75  percent. 


For  hospitals  paid  under  the  fully 
prospective  payment  methodology^  the 
Federal  rate  payment  percentage  will 
increase  from  30  percent  to  40  percent 
and  the  hospital-specific  rate  payment 
percentage  will  decrease  from  70  to  60 
percent  in  FY  1995. 

The  Federal  rate  payment  percentage 
for  a  hospital  paid  under  the  hold- 
harmless  payment  methodology  is  based 
on  the  hospital's  ratio  of  new  capital 
costs  to  total  capital  costs.  The  average 
Federal  rate  payment  percentage  for 
those  hospitals  receiving  a  hold- 


45508    Federal  Register  /  Vol.  59,  No.  169  I  Thursday,  September  1,  1994  /  Rules  and  Regulations 


hcinnless  payment  for  old  capital  will 
increase  from  22.72  percent  to  25.54 
percent  We  estimate  the  percentage  of 
hold-hannless  hospitals  paid  based  on 
100  percent  of  the  Federal  rate  will 
increase  from  34.5  percent  to  38.0 
percent. 

The  average  hospital-specific  rate 
payment  per  discharge  falls  from 
$142.86  in  FY  1994  to  $123.57  in  FY 
1995.  A  decline  in  the  average  hospital- 
specific  rate  payment  per  discharge 
from  FY  1994  to  FY  1995  is  to  be 
expected  because  of  the  reduction  in  the 
hospital-specific  rate  blend  percentage 
from  FY  1994  to  FY  1995. 

We  are  implementing  no  changes  in 
our  exceptions  policies  that  affect 
exceptions  payments  for  FY  1995.  As  a 


result,  the  minimum  pa>'ment  levels 
would  be: 

•  90  percent  for  sole  community 
hospitals; 

•  80  percent  for  urban  hospitals  with 
100  or  beds  and  a  disproportionate 
share  patient  percentage  of  20.2  percent 
or  more;  or, 

•  70  percent  for  all  other  hospitals. 

We  estimate  that  exceptions  payments 
will  increase  from  1.1  percent  of 
payments  in  FY  1994  to  1.9  percent  of 
payments  in  FY  1995.  The  projected 
distribution  of  the  payments  is  shown  in 
the  table  below: 


Estimated  FY  1995  Exceptions 
Payments 


Type  of  hospital 

No.  of 
hospitals 

Percent  of 
exceptions 
payments 

Low  capital  cost  .... 
High  capital  cost  ... 

361 
176 

73 
27 

Total 

537 

100 

C.  Cross-Sectional  Comparison  of 
Capital  Prospective  Payment 
Methodologies 

Table  V  presents  a  cross-sectional 
summary  of  hospital  groupings  by 
capital  prospective  payment 
methodology.  This  distribution  is 
generated  by  our  actuarial  model. 


Table  IV.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments 


JMI 


By  Geographic  Location: 

Allhosptete 

Large  urban  areas  (populations  over  1  million) 

Other  urt>an  areas  (populations  or  1  million  of  fewer)  . 

Rural  areas 

Urban  hosprtals 

0-99  beds : ....:...;: 

100-199  beds „ .„ 

200-299  beds 

300-499  beds 

500  Of  iT»re  t)eds 

Rural  hospttals  ..._ ~ 

0-49t)eds _ 

50-99  beds 

100-149  beds 

150-199  beds „ 

200  or  mofe  t)eds 

By  Region: 

Uban  t)y  Region 

New  Englarxl  „ 

Middle  Atlantic , 

South  Atlantic 

East  f^orth  Central , 

East  Soutti  Central 

West  North  Central _ 

West  South  Central  

Mountain 

Pacific  < 

Puerto  Rico 

Rural  by  Region 

New  Englarxl  

Middte  AtlantJc  

South  Atlantic  

East  North  Central •...„ 

East  South  Central 

West  North  Central 

West  South  Central 

Mountain 

Pacific  ....- 

By  Payment  Classification: 

All  hosprtals 

Large  urt>an  areas  (populations  over  1  million) 

Other  urt)an  ateas  (populations  of  1  million  or  fewer) 
Rural  areas 


(2)  Hold-harmless 

(3)  Per- 

(1) Total 
No.  of  hos- 
pitals 

Percent- 
age paid 
hold-harm- 

Percent- 
age paid 
fully  fed- 

centage 
paid  fully 
prospec- 
trve  rate 

less  (A) 

eral  (B) 

5,229 

25.6 

16,6 

57.8 

1.613 

29.8 

21.3 

48.9 

1,320 

31.4 

20.0 

48.6 

2,296 

19.4 

11.3 

69.3 

2.933 

30.5 

20.7 

•  48.8 

719 

28.7 

20.3 

51.0 

922 

37.0 

19.4 

43.6 

610 

31.3 

20.0 

48.7 

493 

22.9 

24.5 

52.5 

189 

23.3 

21.2 

55.6 

2,296 

19.4 

11.3 

69.3 

1,186 

14.2 

6.9 

77.0 

685 

23.4 

12.3 

64.4 

229 

26.6 

20.1 

53.3 

103 

23.3 

12.6 

34.1 

93 

35.5 

12.9 

51.6 

2.933 

30.5 

20.7 

48.8 

170 

11.8 

20.6 

67.6 

442 

20.4 

24.0 

55.7 

436 

41.1 

21.1 

37.8 

490 

24.7 

15.3 

60.0 

170 

43.5 

14.7 

"  41.8 

197 

32.0 

15.2 

52.8 

372 

49.2 

26.3 

24.5 

120 

30.0 

30.8 

39.2 

488 

24.4 

21.5 

54.1 

48 

20.8 

10.4 

68.8 

2,296 

19.4 

11.3 

69.3 

53 

13.2 

132 

73.6 

84 

16.7 

19.0 

64.3 

298 

25.5 

11.1 

63.4 

310 

16.5 

7.4 

76.1 

282 

25.2 

16.7 

58.2 

536 

13.6 

9.0 

77.4 

359 

19.2 

16.2 

64.6 

224 

21.4 

8.9 

69.6 

145 

24.8 

4.8 

70.3 

5,229 

25.6 

16.6 

57.8 

1,819 

29.4 

21.1 

49.5 

1,406 

31.4 

17.9 

50.7 

2,004 

18.2 

11.6 

70.2 
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TABL£  IV.-DISTRIBUTION  BY  METHOD  OF  PAYMENT  (HOLD-HARMLESS/FulLY  PROSPECTIVE)  OF  HOSPITALS  RECEIVING 

Capital  Payments— Continued 


Teaching  Status: 

Non-teaching - 

Fewer  than  100  residents !.".".."!!.."."." 

100  or  rt)ore  Residents ..."^"^ 

Disproportionate  share  hospitals  (DSH)- 

Non-DSH  

Urban  DSH: 

100  or  more  beds 

Less  than  100  beds 

Rural  DSH: 

Sole  Community  (SCH) 

Refen^al  Center  (RRC)  .''"'^. 

Other  Rural: 

100  or  nxjre  beds „. 

Less  than  100  beds ........"."!!Z 

Urban  teaching  and  DSH: 

Both  teaching  and  DSH 

Teaching  and  no  DSH !..."!.."!"! 

No  teaching  and  DSH  ],[["", 

No  teaching  and  no  DSH  .„ 

Rural  Hospital  Types: 

Non  special  status  hospitals 

RRC  

SCH  ''"'Z'ZZZZ. 

Medicare<Jependent  hospitals  (MDH) . 

SCH  or  MDH  „ """".■ 

Type  of  Ownership; 

Voluntary 

Proprietary ...!."."."13" 

Government _ ....""".. 

Medicare  Utilization  as  a  Percent  of  Inpatient  Davs" 

0-25 : ■ 

25-50  

50-65 

Over  65 


(1)  Total 
No.  of  hos- 
pitals 


As  we  explain  in  Appendix  B,  we 
were  not  able  to  determine  a  hospital- 
specific  rate  for  25  of  the  5,254  hospitals 
in  our  data  base.  Consequently,  the 
payment  methodology  distribution  is 
based  on  5,229  hospitals.  This  data 
should  be  fully  representative  of  the 
payment  methodologies  that  will  be 
applicable  to  hospitals. 

The  cross-sectional  distribution  of 
hospital  by  payment  methodology  is 
presented  by:  (1)  geographic  location, 
(2)  region,. and  (3)  payment 
classification.  This  provides  an 
indication  of  the  percentage  of  hospitals 
within  a  particular  hospital  grouping 
that  will  be  paid  under  the  fully 
prospective  payment  methodology  and 
under  the  hold-harmless  methodology. 

Table  IV  indicates  that  57.8  percent  of 
hospitals  are  paid  under  the  fully 
prospective  payment  methodology. 
(This  figure,  unlike  the  figure  of  64 
percent  for  low  cost  capital  hospitals  in 
the  previous  section,  takes  into  account 
the  effects  of  redeterminations.  In  other 


words;  this  figure  does  not  include  low 
cost  hospitals  that,  following  a  hospital- 
specific  rate  redetermination,  are  now 
paid  under  the  hold-harmli^ss 
methodology.)  As  expected,  a  relatively 
higher  percentage  of  rural  and 
goverrunental  hospitals  (69.3  percent 
and  72.5  percent,  respectively)  are  being 
paid  under  the  fully  prospective 
methodology.  This  is  a  reflection  of 
their  lower  than  average  capital  costs 
per  case.  In  contrast,  only  29.4  percent 
of  proprietary  hospitals  are  being  paid 
under  the  fully  prospective 
methodology.  This  is  a  reflection  of 
their  higher  than  average  capital  costs 
per  case.  (We  found  at  the  time  of  the 
August  30, 1991  final  rule  (56  FR  43430) 
that  62.7  percent  of  proprietary 
hospitals  had  a  capital  cost  per  case 
above  the  national  average  cost  per 
case.) 


(2)  Hold-harmless 


Percent- 
age paid 
hofd-harm- 
less  (A) 


4,174 
830 
225 

3,291 

1,381 
137 

145 
46 

67 

162 

647 

360 

871 

1,347 

838 
137 

56 
412 

56 

3,268 
745 

1.216 

296 
1,422 
2,274 
1,198 


26.1 
25.9 
15.6 

23.9 

30.6 
33.6 

19.3 
28.3 

26.9 
17.3 

23.3 
23.3 
36.4 
31.6 

16.7 
27.0 
286 
9.5 
28.6 

24.4 
46.0 
16.4 

30.7 

28.3 
25.9 
21.0 


Percent- 
age paid 
fully  fed- 
eral (B) 


162 
17.5 
20.4 

152 

21.5 
16.8 

6.2 
17.4 

20.9 
10.5 

19.6 
16.9 
222 
18.9 

13.4 
14.6 
14.3 
112 
14.3 

16.8 
24.6 
11.1 

19.9 
18.6 
15.5 
15.4 


(3)  Per- 
centage 
paid  fully 
prospec- 
tive rate 


57.6 
56.6 
64.0 

60.9 

47.9 
49.6 

74.5 
54.3 

52.2 
722 

57.0 
59.7 
41.4 
49.6 

699 
58.4 
57.1 
79.4 
57.1 

58.7 
29.4 
72.5 

493 
530 
58.5 
63.7 


D.  Cross-Sectional  Analysis  of  Changes 
in  Aggregate  Payments 

We  used  our  FY  1995  actuarial  model 
to  estimate  the  potential  impact  of  our 
changes  for  FY  1995  on  total  capital 
payments  per  case,  using  a  universe  of 
5,229  hospitals.  The  individual  hospital 
payment  parameters  are  taken  from  the 
best  available  data,  including:  the  July  1. 
1994  update  to  the  Provider-Specific' 
file,  cost  report  data,  and  audit 
information  supplied  by  intermediaries. 
Table  V  presents  a  comparison  of 
payments  per  case  for  FY  1994  and  FY 
1995.  It  also  presents  the  portion  of  total 
percentage  change  in  payments  that  can 
be  attributed  to  Federal  rate  changes 
alone.  Federal  rate  changes  include  the 
0.04  percent  decrease  in  the  Federal 
rate,  a  0.85  percent  increase  in  case  mix, 
changes  in  the  adjustments  to  the 
Federal  rate  (for  example,  the  effect  of 
the  new  hospital  wage  index  on  the 
geographic  adjustment  factor),  changes 
in  capital  outlier  pajTuents  and 


\ 


45510    Federal  Register  /  Vol.  59,  No.  169  /  Thursday.  September  1,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday.  September  1,  1994  /  Rules  and  Regulations    45511 


reclassifications  by  the  Medicare 
Geographic  Classification  Review  Board. 
The  residual  increase  in  the  total 
percentage  change  in  payments  over  the 
change  attributable  to  the  Federal  rate 
changes  can  be  attributed  to  the  effects 
of  transition  changes,  which  include: 
the  change  from  30  percent  to  40 
percent  in  the  portion  of  the  Federal  rate 
for  fully  prospective  hospitals,  the 
hospital-specific  rate  update,  changes  in 
the  proportion  of  new  to  total  capital  for 
hold-harmless  hospitals,  changes  in  old 
capital  (for  example,  obligated  capital 
put  in  use),  hospital-specific  rate 
redeterminations,  and  exceptions.  The 
comparisons  are  provided  by:  (1) 
geographic  location  and  (2)  payment 
classification  and  payment  region. 

The  simulation  results  show  that,  on 
average,  payments  per  case  can  be 
expected  to  increase  5.3  percent  in  FY 
1995.  The  results  show  that  the  effect  of 
the  Federal  rate  changes  alone  is  to 
increase  payments  by  1.0  percent.  The 
remainder  of  the  increase  (4.3  percent) 
is  attributable  to  the  effects  of  transition 
changes  and  budget  neutrality. 

Our  comparison  by  geographic 
location  shows  ^at  urban  and  rural 
hospitals  experience  similar  rates  of 
increase  (5.3  percent  and  5.4  percent, 
respectively).  Urban  hospitals  will  gain 
more  than  rural  hospitals  (1.1  percent 
compared  to  0.5  percent)  from  the 
Federal  rate  changes.  However,  urban 
hospitals  will  gain  slightly  less  than 
rural  hospitals  (4-.2  percent  compared  to 


4.9  percent)  ftt)m  the  effects  of 
transition  changes. 

By  region,  rural  hospitals  of  the  New 
England  region  have  the  highest  rate  of 
increase  (15.7  percent,  all  of  which  is 
due  to  the  effects  of  transition  changes, 
with  Federal  rate  changes  having  no 
impact).  Puerto  Rico  hospitals  fare 
worst:  these  hospitals  will  experience  a 
1.1  percent  decline  attributable  to 
Federal  rate  changes,  which  is  offset  by 
a  2.7  percent  increase  attributable  to  the 
effects  of  transition  changes,  resulting  in 
only  a  1.6  percent  increase  in  payments. 

By  type  of  ownership,  government 
hospitals  are  projected  to  have  the 
highest  rate  of  increase  (6.1  percent,  of 
which  0.8  percent  is  due  to  Federal  rate 
changes  and  5.3  percent  to  the  effects  of 
transition  changes).  Payments  to 
proprietary  hospitals  will  increase  3.0 
percent  (1.0  percent  due  to  the  Federal 
rate  changes  and  2.0  percent  attributable 
to  the  effects  of  transition  changes)  and 
payments  to  voluntar>'  hospitals  will 
increase  5.6  percent  (1.0  percent  due  to 
Federal  rate  changes  and  4.6  percent  to 
the  effects  of  transition  changes). 

Section  1886(d)(10)  of  the  Act 
established  the  Medicare  Geographic 
Review  Board  (MGCRB).  Hospitals  may 
apply  for  reclassification  for  the  purpose 
of  the  wage  index,  standardized 
payment  amount,  or  both.  Although 
there  is  no  difference  with  respect  to  the 
Federal  capital  rate,  a  hospitals 
geographic  classification  for  purposes  of 
the  operating  standardized  amount  does 
affect  a  hospital's  capital  pa>Tnents  as  a 


result  of  the  large  urban  adjustment 
factor  and  the  disproportionate  share 
adjustment  for  urban  hospitals  with  100 
or  more  beds.  Reclassification  for  wage 
index  purposes  affects  the  geographic 
adjustment  factor  since  that  factor  is 
constructed  from  the  hospital  wage 
index. 

To  present  the  effects  of  the  hospitals 
being  reclassified  for  FY  1995  compared 
to  the  FY  1994  effects  of  reclassification, 
we  show  the  average  payment 
percentage  increase  for  hospitals 
reclassified  in  each  fiscal  year  and  in 
total.  For  FY  1995  reclassifications,  we 
are  indicating  those  hospitals 
reclassified  for  standardized  amount 
purposes  only,  for  wage  index  purposes 
only,  and  for  both  purposes.  The 
reclassified  groups  are  compared  to  all 
other  nonreclassified  hospitals.  These 
,  categories  are  further  identified  by 
urban  and  rural  designation. 

Hospitals  reclassified  for  FY  1995  as 
a  whole  are  projected  to  experience  a 

5.2  percent  increase  in  payments  (1.3 
percent  attributable  to  Federal  rate 
changes  and  3.9  percent  attributable  to 
the  effects  of  transition  changes). 
Nonreclassified  hospitals  will  gain 
shghtly  more  (5.3  percent)  than 
reclassified  hospitals  (5.2  percent) 
overall.  While  nonreclassified  hospitals 
will  gain  less  (0.9  percent  compared  to 

1.3  percent)  than  reclassified  hospitals 
from  the  Federal  rate  changes,  they  will 
gain  more  (4.4  percent  to  3.9  percenl) 
from  the  effects  of  transition  changes. 


Table  v.— Comparison  of  Total  Payments  Per  Case 

[FY  1994  Payments  Comparect4«. FY  1995  Payments]  . 


By  Geographic  Location 

All  hospitals 

Large  urban  areas  (populations  over  1  million) 

Othef  urtjan  areas  (populations  of  1  million  of  fewer) 

Rural  areas 

Urt)an  tiosprtals  ".-. 

0-99  beds  - ' 

100-199  t)eds 

200-299  tieds  „ „. 

300-499  beds 

500  Of  more  beds 

Rural  hospitals  :.. 

0-49  beds  ...~ « 

50-99  tjeds  

100-149  beds .7.. 

150-199  be<te 

200  or  rrwre  tjeds 

By  Regoo 

Urtan  By  Region .,. 

New  Ertgiand 

Middle  AUante 

South  Atlantic  ~ 

East  North  Central  '. " 

East  South  Central 


Numtjer  of 
hospitals 


5,229 

1,613 

1,320 

2,296 

2,933 

719 

922 

610 

493 

189 

2,296 

1,186 

685 

229 

^m 

93 

2.933 
170 
442 
436 
490 
170 


Average  FY 
1994  pay- 
ments/case 


581 
662 
584 
384 
629 
480 
579 
605 
633 
762 
384 
281 
357 
421 
391 
492 

629 
567 
647 
657 
580 
594 


Average  FY 
1995  pay- 
ments/case 
after  OBRA 


612 
700 
612 
404 
662 
502 
603 
631 
664 
825 
404 
302 
373 
438 
410 
525 

662 
613 
692 
685 
609 
621 


All 
changes 


5.3 
5.7 
4.8 
5.4 
5.3 
4.5 
4.1 
4.3 
4.9 
8.2 
5.4 
7.4 
4.5 
4.0 
4.9 
6.8 

5.3 
6.2 
7.0 
4.4 
5.0 
4.5 


Portion 

attibutable 

to  Federal 

rate  change 


1.0 
1.0 
1.1 
0.5 
1.1 
0.7 
0.9 
0.9 
1.1 
1.4 
0.5 
0.3 
0.5 
0.5 
0.5 
0.6 

1.1 
1.4 
0.8 
1.2 
1.1 
1.1 


TABLE  v.— COMPARISON  OF  TOTAL  PAYMENTS  PER  CASE— Continued 
(FY  1994  Payments  Conpared  to  FY  1995  Payments] 


West  North  Central  ; 

West  South  Central 

Mourjtain 

Pacific ; 

Puerto  Rico 

Rural  by  Region  .:._...; , , 

New  England ....". 

Middle  Atlantic _ ..: ."Z 

South  Atlantic ....; „;, 

East  North  Central  : 

East  South  Central' .., 

West  North  CenUal  ^ .". [ 

West  South  Central , ; 

,  Mountain 

Pacific ; : ■ 

Payment  Dassification 

All  hospitals ._ 

Large  urtjan  areas  (populations  over  1  million)  _.. 

Other  urt)an  areas  (populations  of  1,  million  or  fewer) 

Rural  areas - 

Teaching  Status:. 

Non-teaching ; 

Fewer  than  100  Residents 

100  or  more  Residents 

Disproportionate  share  hospitals  (OSH): 

Non-DSH  ; ; _...... 

Urban  DSH: 

100  or  more  t>eds :. 

Less  than  100  beds ...._ 

Rural  OSH:  . 

Sole  Community  (SCH) .- 

Referral  Center  (RRC) r 

Other  Rural:. 

100  or  more  beds  „ 

Less  than  100  tjeds  .'. .".-...; 

Urtjan  teaching  arxl  DSH: 

Both  teaching  and  DSH 

Teaching  and  no  DSH  „ .......:; .■.........!.......'; 

No  teachif>g  and  DSH „, ; 

No  teaching  and  no  DSH : _ 

Rural  Hospital  Types:  '  - 

Non  speciai  status  hospitals  .'. : . 

RRC : '  "  , 

SCH „ ...:....:. : 

Medicare-deperxJent  hospital  (MDH) : _.......- 

SCH  and  MDH  _ -. 

Hospitals  Reclassified  by  the  Medicare  Geographic  Classification,  Re- 
view Board: 
ReclassHJcation  Status  During  FY94  and  FY95: 

Reclassification  During  Both  FY94  and  FY95  « 

Reclassification  During  FY95  Only 

ReciassJfication  During  FY94  Only  

FY95  Reclassifications: 

All  Reclassified  Hospitals „ .,_ 

All  ^kxveclass^fted  Hospitals . 

All  Urt>an  Reclassified  Hospitals ..>. _ .-..:. 

Urban  Nonreclassified  Hospitals 

All  Reclassified  Rural  Hospitals 

RuralNooredassrfied  Hospitals  ..:.. 

Other  Reclassified  Hospitals  (Section  1886(D)(8)(6)) .„.. 

Type  of  Owr>ership: 

Voluntary 

Proprietary ,. ........ 

Government '. „,.. ,.... 

Medicare  Utilization  as  a  Percent  of  Inpatient  Days: 

0^25 „...„ ; 7 

25-50 : :. 


Number  of 

hospitals 


197 

372 

120 

488 

48 

2,296 

53 

84 

298 

310 

282 

536 

359 

224 

145 

5,229 
1,819 
1,406 
2,004 

4.174 
630 
225 

3,291 

1,38-1 
137 

145 
46 

67 
162 

647 

360 

871 

1.347 

838 

137 

591 

412 

56 


479 
207 
197 

686 
4.516 

234 
2.699 

452 

1.817 

27 

3.268 

745 

1,216 

296 
1.422 


Average  FY 
1994  pay- 
ments/case 


626 
683 
647 
674 
236 
384 
473 
390 
405 
367 
364 
350 
370 
451 
425 

581 
652 

571 
376 

513 
604 
825 

535 

657 

433 

360 
454 

363 
297 

707 
615 
584 
562 

330 
458 
378 
282 

464 


583 
497 
489 

561 
585 
663 
626 
440 
356 
433 

591 
628 
479 

633 
670 


Average  FY 
1995  pay- 
ments/case 
after  OBRA 


657 
704 
663 
716 
240 
404 
547 
418 
421 
383 
380 
371 
390 
466 
456 

612 
688 
599 
397 

540 
636 
900 

562 

694 
446 

370 
476 

383 

310 

754 
654 
606 
584 

347 
485 
399 
297 
497 


608 
540 
505 

590 
616 
696 
659 
465 
374 
450 

624 
647 
509 

680 
714 


All 
Changes 


5.0 
3.1 
2.4 
6.3 
1.6 
5.4 
15.7 
7.0 
4.1 
4.5 
4.4 
6.0 
5.5 
3.4 
7.4 

5.3 
5.6 
4.7 
5.7 

4.1 
5.3 
9.0 

5.1 

5.6 
2.9 

3.0 
4.8 

5.6 
4.5 

6.7 
6.2 
3.8 

3.9 

5.1 
6.0 
5.4 
5.3 
7.2 


4.2 
8.6 

3.1 

5.2 
5.3 
4.9 
5.3 
5.7 
5.2 
4.1 

5.6 
3.0 
61 

7.6 

6.5 


Portion 

attibutat>le 

to  Federal 

rate  change 


0.8 
1.6 
0.6 
1.0 
-1.1 
0.5 
0.0 
0.9 
0.7 
0.7 
0.4 
0.1 
02 
0.6 
0.6 

1.0 
1.0 
1.0 
0.5 

0.8 
1.2 
1.1 


1.0 

1.0 
0.5 

0.2 
0.6 

02 
0.6 

1.0 
15 
1.0 
0.8 

0.3 
0.7 
0.3 
0.4 
0.6 


0.8 

32 

-1.4 

1.3 
0.9 
1.4 
1.0 

1.2 
0.1 
0.3 

1.0 
1.0 
0.8 

0.8 
1.0 


JMI 
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50-65  .. 
Over  65 


Number  of 
hospitals 


2,274 

1,198 


Average  FY 
1994  pay- 
ments/case 


544 
505 


Average  FY 
1995  pay- 
ments/case 
after  OBRA 


568 

529 


All 
ctianges 


4.3 

4.6 


Portion 

attibutable 

to  Federal 

rate  ctiange 


1.0 
0.7 


JMI 


E.  Impact  of  Changes  to  the  MGCRB 
Criteria  for  FY  1 996  Hospital 
Reclassifications 

As  discussed  in  detail  in  section  III.F 
of  the  preamble,  this  final  rule  with 
comment  period  revises  the  criteria  for 
individual  hospitals  seeking  geographic 
reclassification  by  eliminating  the 
requirement  that  a  hospital  be  located  in 
an  area  adjacent  to  the  area  to  which  it 
seeks  reclassification  effective  for  FY 
1996  reclassifications.  Hospitals  that  are 
able  to  qualify  for  reclassification  as  a 
result  of  this  final  rule  will  receive 
increased  Medicare  payments.  However, 
in  accordance  with  the  budget  neutrality 
requirement  of  section  1886(d)(8)(D)  of 
the  Act,  proportional  adjustments  will 
be  made  to  the  large  urban  and  other 
area  standardized  amounts,  thereby 
eliminating  any  effect  of  the  increased 
hospital  payments  on  aggregate 
Medicare  payments. 

Because  we  cannot  predict  which 
hospitals  will  apply  for  geographic 
reclassification  or  how  the  MGCRB  will 
rule  on  applications,  we  are  unable  to 
estimate  the  economic  impact  that  the 
revised  reclassification  criteria  will  have 
on  prospective  payment  system 
hospitals. 

However,  in  the  past,  the  number  of 
hospitals  who  have  been  denied 
reclassification  for  failure  to  meet  the 
adjacency  requirement  has  not  been 
significant.  For  example,  the  MGCRB 
received  1343  applications  for 
reclassification  for  FY  1994.  Of  that 
number,  only  two  applications  were 
denied  on  the  basis  of  the  adjacency 
provision  alone.  Thus,  we  do  not 
anticipate  that  the  elimination  of  the 
adjacency  requirement  will  result  in  a 
significant  increase  in  the  number  of 
hospitals  that  qualify  for 
reclassification.  However,  we  note  that 
we  are  unable  to  estimate  how  many 
additional  hospitals  might  have  applied 
for  reclassification  had  the  adjacency 
requirement  not  been  in  effect. 

In  some  instances,  geographic 
reclassification  may  result  in  a 
substantial  increase  in  revenues  for  a 
hospital  and  may  also  represent  a  boost 
to  the  local  economy  through  an 
increase  in  employment  and  additional 
purchases  of  goods  and  services. 


Therefore,  there  may  be  significant 
effects  on  a  small  number  of  hospitals 
that  are  reclassified  as  a  result  of  our 
elimination  of  the  adjacency 
requirement.  If  these  hospitals  are  able 
to  spend  additional  funds  for  patient 
care  services,  then  access  to  care  may 
also  increase.  Finally,  while  we  are 
unable  to  reach  any  specific, 
quantifiable  conclusions  regarding 
potential  effects  of  this  rule,  we  note 
that  some  redistributive  effects  on 
hospital  payments  will  result  from 
MGCRB  decisions  to  approve  requests 
for  reclassification  based  on  the 
elimination  of  the  adjacency 
requirement. 

Appendix  B:  Technical  Appendix  on 
the  Capital  Acquisition  Model  and 
Budget  Neutrality  Adjustment 

Section  1886(g)(1)(A)  of  the  Act 
requires  that  for  FY  1992  through  FY 
1995  aggregate  prospective  payments  for 
operating  costs  under  section  1886(d)  of 
the  Act  and  prospective  payments  for 
capital  costs  under  section  1886(g)  of 
the  Act  be  adjusted  each  year  in  a 
manner  that  results  in  a  10  percent 
reduction  of  the  amount  that  would 
have  been  payable  on  a  rea5t)nable  cost 
basis  for  capital-related  costs  in  that 
year.  Under  §  412.352,  the  10  percent 
reduction  is  generated  entirely  ft-om  the 
capital  prospective  payments.  A  budget 
neutrality  adjustment  factor  is  applied 
to  the  Federal  rate  and  hospital-specific 
rate  so  that  total  capital  payments  for 
each  year  from  FY  1992  through  FY 
1995  equal  90  percent  of  Medicare 
inpatient  capital  costs  in  each  year. 

To  calculate  the  budget  neutrality 
adjustment,  we  must  project  the  rates  at 
which  old  capital  will  be  depreciated 
and  written  off  and  new  capital  will  be 
acquired  and  depreciated.  (Old  capital 
costs  include  depreciation,  lease, 
interest  expenses,  and  other  capital- 
related  costs  defined  in  §  412.302  for 
depreciable  assets  that  are  in  use  for 
patient  care  or  obligated  on  or  before 
December  31, 1990.) 

In  developing  the  FY  1992 
prospective  payment  rates,  there  were 
limited  capital  data  available  that  could 
be  used  to  project  payments  under  the 
capital  prospective  payment  system  and 


develop  the  budget  neutrality 
adjustment  factor.  Consequently,  we 
developed  a  capital  acquisition  model 
that  relied  on  Monte  Carlo  random 
simulation  techniques  to  project  capital 
costs  for  6000  hypothetical  hospitals. 
This  model  is  described  in  detail  in  the 
August  30. 1991  final  rule  (56  FR 
43517-43522). 

We  now  have  cost  report  data  for  the 
first  year  of  the  capital  prospective 
payment  system.  These  cost  reports 
begin  in  FY  1992  (FPS-9)  and  provide 
a  break-out  of  old  and  new  capital  for 
the  first  time.  We  used  the  June  1994 
update  of  the  PPS-9  cost  reports,  the 
July  1994  update  of  the  provider- 
specific  file,  and  the  March  1994  update 
of  the  intermediary  audit  file  as  data 
sources. 

The  available  data  still  lack  certain 
items  that  are  required  for  the 
determination  of  budget  neutrality, 
including  a  hospital's  projected  new 
capital  costs  for  each  year,  its  projected 
old  capital  costs  for  each  year,  and  the 
projected  obligated  capital  amounts  that 
will  be  put  in  use  for  patient  care 
services  and  recognized  as  old  capital 
each  year. 

For  FY  1993  and  FY  1994,  we 
implemented  an  integrated  model  that 
starts  with  the  available  data  for  existing 
hospitals  and  back-fills  the  missing 
items  with  results  from  the  capital  ^ 
acquisition  model  that  was  used  to 
develop  the  FY  1992  payment  rates. 
Since  we  now  have  data  for  FY  1992,  we 
no  longer  need  to  use  the  integrated 
model,  and,  consequently,  we  are  no 
longer  using  the  model  that  developed 
the  FY  1992  rates. 

Since  hospitals  under  alternative 
payment  system  waivers  (that  is, 
hospitals  in  Maryland  and  hospitals  in 
the  Finger  Lakes  Area  Hospital 
Corporation  in  New  York)  are  ciurently 
excluded  firom  the  capital  prospective 
payment  system,  we  excluded  these 
hospitals  from  our  model. 

We  first  developed  FY  1992.  FY  1993, 
and  FY  1994  hospital-specific  rates 
using  the  provider-specific  file,  the 
intermediary  audit  file,  and  when 
available,  cost  reports.  (We  used  the 
cumulative  provider-specific  file,  which 
includes  all  updates  to  each  hospital's 


records,  and  chose  the  latest  record  for 
each  fiscal  year.)  We  checked  the 
consistency  between  the  provider- 
specific  file  and  the  intermediary  audit 
file.  We  also  ensured  that  the  FY  1993 
increase  in  the  hospital-specific  rate  was 
at  least  0.62  percent  (the  net  FY  1993 
update)  and  that  the  FY  1994  hospital- 
specific  rate  was  at  least  as  large  as  the 
FY  1993  hospital-specific  rate  decreased 
by  2.16  percent  (the  net  FY  1994 
update).  We  were  able  to  match 
hospitals  to  the  files  as  shown  in  the 
following  table. 


Source 

Number  of 
hospitals 

Provider  Specific  Re  Only  

Provider  Specific  arxl  Audit  File 
Total 

66 
5188 
5254 

Forty-six  of  these  hospitals  had 
unusable  or  missing  data.  We  were  able 
to  back-fiU  a  hospital-specific  rate  for  21 
of  these  hospitals  from  the  cost  reports 
as  shown  in  the  following  table. 


Source 

Number  of 
hospitals 

PPS-5  Cost  Reports  

2 

PPS-6  Cost  Reports  

1 

PPS-7  Cost  Reports  

2 

PPS-8  Cost  Reoofts  

3 

PPS-9  Cost  Reports 

13 

Total 

21 

We  did  not  have  data  for  25  hospitals, 
and  had  to  eliminate  them  from  the 
capital  analysis.  Most  of  these  hospitals 
are  new  hospitals  or  hospitals  with  very 
few  Medicare  admissions.  This  leaves 
us  with  5229  hospitals  and  should  not 
affect  the  precision  of  the  budget 
neutrality  determination. 

We  then  determined  old  and  new 
capital  eunounts  for  FY  1992  using  the 
FPS-9  cost  reports  as  the  first  source  of 
data.  Since  we  matched  only  4.873  PPS- 
9  cost  reports,  we  also  used  the 
provider-si>ecific  file  for  old  capital 
information.  Even  in  cases  where  a  cost 
report  was  available,  the  break  out  of 
old  and  new  capital  was  not  always 
available.  In  these  cases,  we  used  the 
old  capital  amounts  and  new  capital 
ratios  from  the  provider-specific  file.  If 
these  were  missing  we  derived  the  old 
capital  amount  frt>m  the  hospital- 
specific  rate. 

Finally,  we  used  the  intermediary 
audit  file  to  develop  obligated  capital 
amounts.  Some  hospitals  had  indicated 
that  they  could  not  bring  the  obligated 
capital  on  line  before  the  expiration  of 
this  provision,  so  we  excluded  the 
obligated  amounts  for  these  hospitals 
from  the  budget  neutraUty 
determination.  Since  the  obligated 
amounts  are  aggregate  projected 


amounts,  we  computed  a  Medicare 
capital  cost  per  adjnission  associated 
with  these  amounts.  We  adjusted  the 
aggregate  amounts  by  the  following 
factors: 

(1)  Medicare  inpatient  share  of 
capital.  This  was  derived  from  cost 
reports  and  was  limited  to  the  Medicare 
share  of  total  inpatient  days.  It  was 
necessary  to  limit  the  Medicare  share 
because  of  data  integrity  problems. 
Medicare  share  of  inpatient  days  is  a 
reasonably  good  proxy  for  allocating 
capital.  However,  it  may  be  understated 
if  Medicare  utilization  is  high,  and  may 
be  overstated  because  it  ignores  the 
outpatient  share  of  capital. 

(2)  Capitalization  factor.  This  factor 
allocates  the  aggregate  amount  of 
obligated  capital  to  depreciation  and 
interest  amounts.  Consistent  with  the 
assumptions  in  the  capital  input  price 
index,  we  used  a  25-year  life  for  fixed 
capital  and  a  10-year  life  for  movable 
capital,  and  an  average  projected 
interest  rate  of  6.7  percent.  We  also 
assumed  that  fixed  capital  acquisitions 
are  about  one-half  of  total  capital.  In 
conjunction  with  the  useful  life  and 
interest  rate  assumptions,  the  resulting 
capitalized  fixed  capital  is  about  one- 
half  of  total  capitalization.  This  is 
consistent  with  the  allocations  between 
fixed  and  movable  capital  found  on  the 
cost  reports.  The  ratio  we  developed  is 
0.137,  which  produces  the  first  year 
capitalization  based  on  the  aggregate 
amount 

(3)  A  divisor  of  Medicare  admissions 
to  derive  the  capital  per  discharge 
amount.  Since  we  must  project  capital 
amounts  for  each  hospital,  we 
continued  to  use  a  Monte  Carlo 
simulation  to  develop  these  amounts. 
The  Monte  Carlo  simulation  is  now 
used  only  to  project  capital  costs  per 
discharge  amounts  for  each  hospital.  We 
analyzed  the  distributions  of  capital 
increases,  and  noted  a  slightly  negative 
correlation  between  the  dollar  level  of 
capital  per  admission,  and  the  rate  of 
increase  in  capital.  To  determine  the 
rate  of  increase  in  capital  cost  per 
admission,  we  multiplied  the  lesser  of 
$3,000  or  the  capital  cost  per  admission 
by  .00006  and  subtracted  this  result 
from  1.2.  (Increases  for  capital  levels 
over  S3 .000  were  not  influenced  by  the 
level  of  capital,  so  this  part  of  the 
calculation  was  capped  at  $3,000.)  We 
selected  a  random  number  from  the 
normal  distribution,  multiplied  it  by 
0.17  (the  standard  deviation)  and  added 
it  to  -0.04  (the  mean)  and  then  added  1 
to  Create  a  multiplier.  This  random 
result  was  multiplied  by  the  previous 
result  to  assign  a  rate  of  increase  factor 
which  was  multiplied  by  the  prior 
year's  capital  per  discharge  amount  to 


develop  a  capital  per  discharge  amount 
for  the  projected  year. 

To  model  a  projected  year,  we  used 
the  old  and  new  capital  for  the  prior 
year  multiphed  by  0.96  (aging  factor). 
The  0.96  aging  factor  is  the  average  of 
changes  in  capital  over  its  Hie.  The  aged 
new  and  old  capital  is  subtracted  from 
the  projected  capital  described  in  the 
previous  paragraph.  The  difference 
represents  newly  acquired  capital.  We 
assume  that  the  hospital  would  accrue 
only  a  half  year  of  costs  for  newly 
acquired  capital  in  the  year  in  which  the 
capital  comes  on  line.  This  is  because, 
on  average,  new  capital  will  come  on 
line  in  the  middle  of  the  year.  We  make 
the  same  assumption  for  obligated 
capital.  If  the  hospital  has  obligated 
capital,  the  lesser  of  one  half  of  the 
adjusted  costs  (as  described  in  the 
succeeding  paragraph)  for  newly 
acquired  capital  or  one  half  of  the  costs 
for  obligated  capital  are  deemed  to 
apply  to  the  current  year.  The  full  year's 
costs  for  new  or  obligated  capital  are 
assumed  to  apply  for  the  following  year. 
For  FY  1994,  one  half  of  the  costs  for 
any  outstanding  obligated  capital  were 
deemed  to  apply  to  FY  1994;  a  full 
year's  costs  were  deemed  to  apply  to  FY 
1995.  With  the  exception  of  certain 
hospitals  about  whom  we  have 
information  to  the  contrary,  we  assume 
that  hospitals  would  meet  the  expiration 
dates  provided  under  the  obligated 
capital  provision.  The  on-line  obligated 
amounts  are  added  to  old  capital  and 
subtracted  from  the  newly  acquired 
capital  to  yield  residual  newly  acquired 
capital,  which  is  then  added  to  new 
capital.  The  residual  newly  acquired 
capital  is  never  permitted  to  be  less  than 
zero. 

Next,  we  computed  the  average  total 
capital  cost  per  discharge  from  the 
capital  costs  that  were  generated  by  the 
model  and  compared  the  results  to  total 
capital  costs  per  discharge  that  we  had 
projected  independently  of  the  model. 
We  adjusted  the  newly  acquired  capital 
amounts  proportionately,  so  that  the 
total  capital  costs  per  discharge 
generated  by  the  model  match  the 
independently  projected  capital  costs 
per  discharge. 

Once  each  hospital's  capital-related 
costs  are  generated,  the  model  projects 
capital  payments.  We  use  the  actual 
payment  parameters  (for  example,  the 
case-mix  index  and  the  geographic 
adjustment  factor),  that  are  applicable  to 
the  specific  hospital. 

To  project  capital  payments,  the 
model  first  assigns  the  appUcable 
payment  methodology  (fully  prospective 
or  hold-harmless)  to  the  hospital.  If 
available,  the  model  uses  the  payment 
methodology  indicated  in  the  PPS-9 
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cost  reports  or  the  provider-specific  file. 
Otherwise,  the  model  determines  the 
methodology  by  comparing  the 
hospital's  FY  1992  hospital-specific  rate 
to  the  adjusted  Federal  rate  applicable 
to  the  hospital.  The  model  simulates 
Federal  rate  payments  using  the 
assigned  payment  parameters  and 
hospital-specific  estimated  outlier 
payments.  The  case-mix  index  for  a 
hospital  is  derived  from  the  1993 
MedPAR  file  using  the  final  FY  1995 
DRG  relative  weights  published  in  this 
rule.  The  case-mix  index  is  increased 
each  year  after  FY  1993  consistent  with 
the  continuing  trend  in  case-mix 
increase. 

We  analyzed  the  case-mix  increases 
for  the  recent  past  and  found  that  case- 
mix  increases  have  decelerated  to  about 
1.55  percent  in  FY  1992  and  0.85 
percent  in  FY  1993.  Even  though  FY 
1994  is  not  complete,  it  appears  from 
examination  of  the  data  through  July 
1994  that  the  case-mix  increase  for  FY 
1994  will  be  about  0.85  percent.  Since 
case-mix  increases  appear  to  have 
decelerated,  we  have  reduced  our 
projected  long-term  increase  of  2 
percent  to  0.85  percent  for  FY  1995.  We 
will  continue  to  monitor  case-mix 
increases  and  make  appropriate 
adjustments  to  our  projections.  (Since 
we  are  using  FY  1993  cases  for  our 
analysis,  the  FY  1993  increase  in  case 
mix  has  no  effect  on  the  FY  1995 
Federal  rate.  It  does  affect  the  estimated 
update  for  the  FY  1996  Federal  rate 
displayed  in  the  projection  table  in  this 
appendix.) 

Changes  in  geographic  classification 
and  corrections  in  the  hospital  wage 
data  used  to  establish  the  hospital  wage 
index  affect  the  geographic  adjustment 
factor.  Changes  in  the  DRG  classification 
system  and  the  relative  weights  affect 
the  case-mix  index. 

Section  13501(a)(3)  of  Public  Law 
103-66  requires  that,  for  discharges 
occurring  after  September  30, 1993,  the 
unadjusted  standard  Federal  rate  be 
reduced  by  7.4  percent.  Consequently, 
the  mo'iei  reduces  the  unadjusted 
standard  Federal  rate  by  7.4  percent 
effective  in  FY  1994.  Because  of  the 
budget  neutrality  provisions  in  effect 
through  FY  1995,  this  provision  does 
not  reduce  aggregate  payments  for 
capital  in  FY  1994  and  FY  1995. 

Section  412.308(c)(4)(ii)  requires  that 
the  estimated  aggregate  payments  for  the 
fiscal  year,  based  on  the  Federal  rate 
after  any  changes  resulting  from  DRG 
reclassifications  and  recahbration  and 
the  geographic  adjustment  factor,  equal 


the  estimated  aggregate  payments  based 
on  the  Federal  rate  that  would  have 
been  made  without  such  changes.  For 
FY  1994,  the  budget  neutrality 
adjustment  factor  was  1.0033.  To 
determine  the  factor  for  FY  1995,  we 
first  determined  the  portion  of  the 
Federal  rate  that  would  be  paid  for  each 
hospital  in  FY  1995  based  on  its 
applicable  payment  methodology.  We 
then  compared  estimated  aggregate 
Federal  rate  payments  based  on  the  FY 
1994  DRG  relative  weights  and  FY  1994 
geographic  adjustment  factor  to 
estimated  aggregate  Federal  rate   - 
payments  based  on  the  FY  1995  relative 
weights  and  the  FY  1995  geographic 
adjustment  factor.  In  making  the 
comparison,  we  held  the  FY  1995 
Federal  rate  portion  constant  and  set  the 
other  budget  neutrality  adjustment 
factor  and  exceptions  reduction  factor  to 
1.00.  We  determined  that  to  achieve 
budget  neutrality  for  the  changes  in  the 
geographic  adjustment  factor  and  DRG 
classifications  and  relative  weights,  an 
incremental  budget  neutrality 
adjustment  of  0.9998  for  FY  1995 
should  be  applied  to  the  previous 
cumulative  FY  1994  adjustment  of 
1.0033  (the  product  of  the  FY  1993 
incremental  adjustment  of  0.9980  and 
the  FY  1994  incremental  adjustment  of 
1.0053),  yielding  a  cumulative 
adjustment  of  1.0031  through  FY  1995. 

The  methodology  used  to  determine 
the  recahbration  and  geographic  (DRG/ 
GAF)  budget  neutrality  adjustment 
factor  is  similar  to  that  used  in 
establishing  budget  neutrahty 
adjustments  under  the  prospective 
payment  system  for  operating  costs.  One 
difference  is  that  under  the  operating 
prospective  payment  system,  the  budget 
neutrality  adjustments  for  the  effect  of 
geographic  reclassifications  are 
determined  separately  from  the  effects" 
of  other  changes  in  the  hospital  wage 
index  and  the  DRG  weights.  Under  the 
capital  prospective  payment  system, 
there  is  a  single  DRG/GAF  budget 
neutrality  adjustment  factor  for  changes 
in  the  geographic  adjustment  factor 
(including  geographic  reclassification) 
and  the  DRG  relative  weights.  In 
addition,  there  is  no  adjustment  for  the 
effects  that  geographic  reclassification 
has  on  the  other  payment  parameters, 
such  as  the  payments  for  serving  low 
income  patients  or  the  large  urban  add- 
on. 

In  addition  to  computing  the  DRG/ 
GAF  budget  neutrality  adjustment 
factor,  we  used  the  model  to  project 
total  aggregate  payments  under  the 


prospective  payment  system  and  to 
compute  the  budget  neutrality 
adjustment  factor-that  would  result  in 
estimated  payments  under  the  capital 
prospective  payment  system  equal  to  90 
percent  of  the  amount  that  would  have 
been  payable  on  a  reasonable  cost  basis. 
This  budget  neutrality  factor  is  applied 
to  the  Federal  and  hospital-specific 
rates,  but  not  to  the  hold-harmless 
payments. 

Additional  payments  under  the 
exceptions  process  are  accounted  for 
through  a  reduction  in  the  Federal  and 
hospital-specific  rates.  Therefore,  we 
used  the  model  to  calculate  estimated 
exceptions  payments  and  the  exceptions 
reduction  factor.  This  exceptions 
reduction  factor  ensures  that  estimated 
aggregate  payments  under  the  capital 
prospective  payment  system,  including 
exceptions  pajTnents,  equal  estimated 
aggregate  payments  under  the  capital 
prospective  payment  system  without  an 
exceptions  process.  Since  changes  in  the 
level  of  the  payment  rates  change  the 
level  of  payments  under  the  exceptions 
process,  the  budget  neutrality  and 
exceptions  adjustments  factors  must  be 
determined  through  iteration.  Further, 
these  two  factors  interact  with  each 
other  so  that  they  must  be  determined 
simultaneously.  We  successfully 
determined  values  for  these  factors  so 
that  the  exceptions  adjustment  factor  is 
correct,  and  estimated  payments  under 
the  capital  prospective  payment  system 
equal  90  percent  of  estimated  Medicare 
inpatient  capital  costs. 

In  the  August  30, 1991  final  rule  (56 
FR  43517),  we  indicated  that  we  would  ~ 
publish  each  year  the  estimated 
payment  factors  generated  by  the  model 
to  determine  payments  for  the  next  5 
years.  The  table  below  provides  the 
actual  factors  for  FYs  1992  through  FY 
1995,  and  the  estimated  factors  that 
would  be  applicable  through  FY  1999. 
We  caution  that  the  projections  for  FY 
1996  and  thereafter  are  estimates  only, 
and  are  subject  to  revisions  resulting 
from  continued  methodological 
refinements,  more  recent  data,  and  any 
payment  policy  changes  that  may  occur. 
In  this  regard,  we  note  that  in  making 
these  projections  we  have  assumed  that 
the  cumulative  DRG/GAF  adjustnient 
factor  will  remain  at  1.0031  for  FY  1995 
and  later  because  we  do  not  have 
sufficient  information  to  estimate  the 
change  that  will  occur  in  the  factor  for 
years  after  FY  1995. 

.  The  projections  are  as  follows: 


Fiscal  year 

IrKrease  in 

cost  per 
disctiarge' 

Update  factor 

Exceptions 

reduction 

factor 

Budget 

neutrality 

factor 

Federal  rate 

(after  outlier 

reduction) 

1992 r 

3.83 
0.84 
3.78 
4.81 
5.04 
529 
5.47 
5.55 

N/A 
6.07 
3.04 
3.44 
2.33 
2.30 
4.29 
4.92 

0.9813 
.9756 
.9485 
.9734 
.9784 
.9662 
.9541 
.9378 

0.9602 
.9162 
.8947 
.8432 

N/A 
N/A 
N/A 
N/A 

415.59 

2  417.29 

3  378.34 
"376.83 

459.67 
464.38 
473.24 
4Q3.19 

1993 ;. :. 

1994 

1995 

1996 

1997.. „ 

1998 ..._ 

1999 

1  Note:  Adjusted  for  estimated  1.55  percent  annual  increase  in  case  mix  for  FY  1992.  0.85  percent  tor  FY  1993  and  later 

'Note:  Includes  ttie  DRG'GAF  adjustment  factor  of  0.9980  and  ttie  change  in  the  outlier  adjustment  for  0.9497  in  FY  1992  to  0.94S6  in  FY 

3  Note;  Includes  the  7.4  percent  reduction  in  the  unadjusted  standard  Federal  rate.  Also  includes  the  DRG'GAF  adjustment  factor  of  1  0033 
and  ttie  ctiange  in  the  outlier  adjustment  from  0.9496  in  FY  1993  to  09454  in  FY  1994. 

"Note:  Includes  ttie  DRG'GAF  adjustment  factor  of  1.0031  and  the  change  in  the  outlier  adjusl.ment  from  0.9454  in  FY  1994  to  0  9414  m  FY 
1995.  Future  adjustments  are.  for  purposes  of  this  projection,  assumed  to  remain  at  the  same  level. 
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Appendix  C:  Recommendation  of 
Update  Factors  for  Operating  Cost 
Rates  of  Pa>Tnent  for  Inpatient  Hospital 
Ser>'ices 

I.  Background 

Several  provisions  of  the  Act  address 
the  setting  of  update  factors  for  services 
furnished  in  FY  1995  by  hospitals 
subject  to  the  prospective  pajTuent 
system  and  those  excluded  from  the 
prospective  payment  system.  Section 
1886(b)(3)(B)(i)(IX)  of  the  Act  sets  the 
applicable  percentage  increases  for 
prospective  payment  hospitals  for  FY 
1995  as  the  market  basket  percentage 
increase  minus  2.5  percentage  points  for 
prospective  payment  hospitals  located 
in  urban  areas.  For  hospitals  located  in 
rural  areas,  section  1886{b)(3)(B)(i)(X) 
requires  the  Secretary  to  make  the  rural 
national  average  standardized  amounts 
equal  to  the  other  urban  national 
average  standardized  amount.  Section 
1886(b)(3)(iv)  sets  the  FY  1995 
percentage  increase  to  the  hospital- 
specific  rate  applicable  to  sole 
community  hospitals  equal  to  the  rate  of 
increase  in  the  hospital  market  basket 
minus  2.2  percentage  points.  Section 
1886(b)(3)(B)(ii)  sets  the  FY  1995 
percentage  increase  in  the  rate-of- 
increase  limits  for  hospitals  and 
hospital  imits  excluded  from  the 
prospective  payment  system  equal  to 
the  rate  of  increase  in  the  hospital 
market  basket  minus  a  reduction  factor 
(not  to  exceed  - 1.0  percent)  depending 
on  the  hospital's  operating  costs  and 
target  amounts. 

In  accordance  with  section 
1886(d)(3)(A)  of  the  Act,  we  are 
updating  the  average  standsu-dized 
amounts,  the  hospital-specific  rates,  and 
the  rate-of-increase  limits  for  hospitals 
excluded  from  the  prospective  payment 
system  as  provided  for  in  section 
1886(b)(3)(B)  of  the  Act.  Based  on  the 
currently  forecasted  market  basket 
increase  of  3.6  percent  for  hospitals 


subject  to  the  prospective  payment 
system,  the  updates  in  the  standardized 
amounts  are  1.1  percent  for  hospitals  in 
urban  areas  and  8.4  percent  for  hospitals 
in  rural  areas.  The  update  in  the 
hospital-specific  rate  applicable  to  sole 
community  hospitals  is  1.4  percent  (that 
is,  the  market  basket  rate  of  increase  of 
3.6  percent  minus  2.2  percentage 
points).  The  update  for  hospitals 
excluded  from  the  prospective  payment 
system  is  based  on  the  percentage 
increase  in  the  excluded  hospital  market 
basket  (currently  estimated  at  3.7 
percent)  minus  an  appropriate  reduction 
factor  (not  to  exceed  - 1.0  percent) . 

Sections  1886(e)(2)(A)  and  (3)(A)  of 
the  Act  require  that  the  Prospective 
Payment  Assessment  Commission 
(ProPAC)  recommend  to  the  Congress  by 
March  1, 1994  an  update  factor  for  FY 
1995  that  takes  into  account  changes  in 
the  market  basket  index,  hospital 
productivity,  technological  and 
scientific  advances,  the  quality  of  health 
care  provided  in  hospitals,  and  long- 
term  cost  effectiveness  in  the  provision 
of  inpatient  hospital  services. 

Section  1886(e)(4)  of  the  Act  requires 
that  the  Secretary,  taking  into 
consideration  the  recommendations  of 
ProPAC,  recommend  update  factors  for 
FY  1995  that  take  into  account  the 
amounts  necessary  for  the  efficient  and 
effective  delivery  of  medically 
appropriate  and  necessarj'  care  of  high 
quality.  As  required  by  section 
1886(e)(5)  of  the  Act.  we  published  the 
recommended  FY  1995  update  factors 
under  section  1886(e)(4)  of  the  Act  as 
Appendix  D  of  the  May  27, 1994 
proposed  rule  (59  FR  27873). 

II.  Secretary's  Final  Recommendations 
for  Updating  the  Prospective  Pa>Tnent 
System  Standardized  Amounts 

We  received  several  public  comments 
concerning  our  proposed 
recommendation.  After  consideration  of 
the  arguments  presented,  we  have 


decided  that  our  final  recommendation 
will  be  the  same  as  our  proposed 
recommendation.  That  is,  we  are 
recommending  that  the  standardized 
amounts  be  increased  by  an  average 
amount  equal  to  the  market  basket 
percentage  increase  minus  2.5 
percentage  points  for  hospitals  located 
in  urban  areas  and  the  market  basket 
percentage  increase  plus  4.8  percentage 
points  for  hospitals  located  in  rural 
areas  (before  the  effects  of  adjustments 
for  outlier,  geographic  reclassification 
and  recahbration  of  the  DRG  relative 
weights).  Our  recommendation  for  a 
higher  update  to  the  rural  standardized 
amount  is  intended  to  eUminate  the 
differential  between  the  standardized 
amounts  for  other  urban  and  rural 
hospitals,  as  required  by  section 
1886(b)(3)(B)(i)(X)  of  the  Act.  We  are 
also  recommending  an  update  equal  to 
the  market  basket  rate  of  increase  minus 
2.2  percentage  points  for  the  hospital- 
specific  rate  for  sole  community 
hospitals.  We  believe  that  the  hospital- 
specific  rate  should  be  updated  by  the 
update  factor  that  approximates  the 
percentage  increase  in  the  urban 
standardized  amounts.  These  figures  are 
consistent  with  the  President's  budget 
recommendation,  given  the  current 
market  basket  forecast  of  3.6  percent. 

In  recommending  these  incrtv.'-es.  we 
have  followed  section  1886(e)(4)  of  the 
Act.  which  requires  that  we  take  into 
account  the  amounts  necessarj'  for  the 
efficient  and  effective  delivery-  of 
medically  appropriate  and  necessary 
care  of  high  quality.  In  addition,  as 
required  by  section  1886(e)(4)  of  the 
Act.  we  have  taken  into  consideration 
the  recommendations  of  ProPAC.  We 
believe  our  analyses,  which  measure 
changes  in  hospital  productivity, 
scientific  and  technological  advances, 
practice  patterns  changes,  and  changes 
in  case  mix,  support  our 
recommendations. 
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Comment:  A  few  commenters  agree 
with  ProPAC's  recommendation  that  the 
share  of  hospital  wages  in  the  market 
basket  should  be  increased. 

Response:  We  responded  to  this  same 
comment  in  detail  in  the  September  4. 
1990  final  rule  (55  FR  36047).  when  the 
current  hospital  market  basket  was 
implemented.  In  addition,  as  we  stated 
in  the  FY  1994  proposed  and  final  rules 
(58  FR  30445  and  58  FR  46488). 
respectively,  we  believe  that  it  would  be 
equally  inappropriate  to  use  100  percent 
internal  (that  is,  hospital  industry- 
specific)  price  proxies  or  100  percent 
external  price  proxies.  We  prefer  to  use 
economy-wide  proxies  for  those 
occupations  that  are  generally  employed 
both  inside  and  outside  hospitals,  such 
as  managers,  administrators,  clerical 
and  maintenance  workers.  We  believe 
that  the  economy-wide  rate  of  increase 
is  the  more  appropriate  measure  for 
these  types  of  employees,  since  that  is 
the  relevant  labor  market  for  these 
employees.  In  contrast,  we  use  hospital- 
industry  proxies  for  those  categories  of 
workers,  such  as  registered  nurses,  that 
are  not  hired  in  large  numbers  in  other 
sectors  of  the  economy. 

Comment:  One  commenter  stated  that 
current  law  should  be  changed  to 
include  an  allowance  for  scientific  and 
technological  advances.  The  commenter 
beheves  that  this  change  would  provide 
additional  funds  for  hospitals  to  adopt 
quality-enhancing  health  care  advances. 

Response:  The  update  framework 
accounts  for  the  role  of  new 
technologies  in  two  ways.  First,  we 
account  Tor  cost-increasing,  quality- 
enhancing  new  technologies  in  the 
intensity  component  of  our  update 
recommendation  (which  is  an  add-on  to 
the  market  basket  rate  of  incjease). 
Second,  we  account  for  cost-decreasing 
new  technologies  through  a  productivity 
adjustment,  lliis  adjustment  allows  for 
those  technologies  that  allow  hospitals 
to  treat  their  patients  at  lower  cost. 

Comment:  One  commenter  states  that 
urban  hospitals  should  continue  to 
receive  a  higher  standardized  amount 
than  rural  hospitals  because  of  the 
higher  operating  costs  of  urban 
facilities. 

Response:  Section  1886(d)(3)(A){iii)of 
the  Act  requires  that  the  rural 
standardized  amount  be  set  equal  to  the 
other  urban  standardized  amount 
effective  for  discharges  occurring  on  or 
after  October  1, 1994.  We  note  that  even 
though  rural  hospitals  and  other  urban 
hospitals  will  now  receive  the  same 
standardized  amount  payment, 
hospitals  in  other  urban  areas  will 
receive  a  higher  standardized  amount 
than  they  would  have  otherwise 
received  because  they  benefit  from  the 


effects  of  applying  a  single  outlier  offset 
rather  than  separate  rural  and  urban 
offsets.  The  reduction  appUed  to  the 
other  standardized  amoimt  for  FY  1995 
is  5.1  percent  compared  to  the  separate 
urban  offset  of  5.4  percent  that  was 
applied  to  the  other  urban  rate  in  FY 
1994. 

Comment:  One  commenter  stated  that 
reductions  from  the  market  basket  are 
no  longer  necessary  and  that  Congress 
should  begin  granting  hospitals  the  full 
market  basket  payments  once  more. 
Another  commenter  asks  that  sole 
community  hospitals  be  granted  the  full 
market  basket  increase  because  of  their 
importance  to  the  Medicare  population. 

Response:  Section  1886(h)(3)(i)(X)  of 
the  Act  sets  the  FY  1995  percentage 
increases  in  the  operating  cost 
standardized  amounts  and  hospital- 
specific  rates  appUcable  to  sole 
community  hospitals.  Therefore,  we 
have  no  discretion  in  this  regard. 
However,  we  believe  that  payments 
under  the  prospective  payment  system 
are  sufficient  to  ensure  the  continued 
availability  of  efficient  high  quality  care 
for  Medicare  beneficiaries  and  that  the 
updates  established  by  Congress  are 
appropriate. 

Comment:  ProPAC  has  several 
concerns  about  the  single  intensity 
adjustment  included  in  HCFA's  update 
framework  and  believes  that  each 
element  should  be  quantified  separately, 
hi  addition,  ProPAC  believes  that  it  is 
inappropriate  to  adjust  for  changes  in 
the  use  of  services  due  to  reductions  in 
cost-ineffective  practices  or  practice 
patterns. 

Response:  We  continue  to  disagree 
with  ProPAC  that  accounting  separately 
for  changes  in  within-DRG  complexity, 
science  and  technology  changes,  and 
practice  patterns  would  be  more 
accurate.  In  view  of  the  interactive 
nature  of  the  three  elements,  we  beUeve 
it  is  difficult  to  measure  accurately  the 
effects  of  each  element  separately. 
Instead,  we  believe  that  it  is  more 
appropriate  and  accurate  to  account  for 
all  three  elements  in  a  single  measure. 
Thus,  our  intensity  measure  is  designed 
to  encompass  the  net  effect  of  all  three 
changes.  With  regard  to  practice  pattern 
changes,  which  are  also  reflected  in  our 
intensity  adjustment,  we  do  not  adjust 
for  changes  that  have  not  taken  place. 

Comment:  ProPAC  states  that  since  its 
framework  already  accoimts  for  case- 
mix  index  changes,  it  is  inappropriate 
for  HCFA  to  make  prospective  payments 
for  case-mix  index  changes  that  HCFA 
attributes  to  reclassification  or 
recalibration  either  through  changing 
the  weights  or  the  standardized 
amounts.  The  Commission  states  that  its 
framework  already  accounts  for  this. 


Response:  We  believe  that  it  is 
appropriate  to  account  for  case-mix 
index  changes  attributed  to 
reclassification  or  recalibration  within 
the  update  framework,  since  these 
changes  reflect  changes  in  relative 
resource  requirements,  not  absolute 
resource  requirements.  We  note  that 
section  1886(d)(4)(C){iv)  of  the  Act 
requires  that  the  Secretary  include 
recommendations  with  respect  to 
adjustments  to  weighting  factors  in  our 
update  recommendation. 

Comment:  Several  commenters 
questioned  why  HCFA  changed  from 
using  actual  case-mix  change  to  using 
projected  case  mix  change  in  the  update 
formula. 

Response:  Our  update  analysis  takes 
into  account  changes  in  case  mix 
adjusted  for  changes  attributable  to 
improved  coding  practices  and  DRG 
reclassification  and  recahbration.  In  the 
past,  we  used  the  observed  increase  in 
case  mix  for  the  most  recent  year 
available.  For  example  we  based  our  FY 
1994  update  on  the  observed  increase  in 
case  mix  from  FY  1992.  Recent  data  on 
case-mix  change  demonstrates  that  the 
growth  in  case  mix  has  slowed. 

The  use  of  projected  case  mix  allows 
us  to  take  into  account  emerging  trends 
in  case  mix  more  quickly.  We  note  that 
ProPAC  uses  an  estimate  of  the  total 
case-mix  index  in  the  year  prior  to  the 
update  as  part  of  its  update  framework. 
In  our  framework,  we  have  decided  to 
use  our  estimate  of  what  case-mix 
change  will  be  in  the  year  of  the  up>date, 
which  is  consistent  with  the  other 
components  of  the  update  framework. 

in.  Secretary's  Final  Recommendation 
for  Updating  the  Rate-of-Increase 
Limits  for  Excluded  Hospitals  and  Units 

We  received  no  public  comments 
concerning  our  proposed 
recommendation  on  the  update  factor 
for  excluded  hospitals  and  hospital 
units.  Therefore,  our  final 
recommendation  will  be  that  hospitals 
and  hospital  units  excluded  from  the 
prospective  payment  system  receive  an 
update  equal  to  the  percentage  increase 
in  the  market  basket  that  measures  input 
price  increases  for  services  furnished  by 
excluded  hospitals  minus  1.0 
percentage  point.  Thus,  given ihe 
current  estimate  of  the  change  in  the 
market  basket  for  excluded  hospitals  of 
3.7  percent,  our  final  recommendation 
is  an  update  Of  2.7  percent.  We  note  that 
the  updates  for  hospitals  and  units    - 
excluded  from  the  prospective  paj-ment 
system  as  set  in  PubUc  Law  103-66  is 
the  market  basket  rate  of  increase  minus 
1,0  percentage  point,  adjusted  to 
account  for  the  relationship  between  the 


provider's  allowable  operating  cost  per 
case  and  its  target  amount. 

Appendix  D:  Development  of  Update 
Framework  for  Prospective  Payment 
System  for  Inpatient  Hospital  Capital- 
Related  Costs 

I.  Introduction 

For  FY  1992  through  FY  1995, 
§  412.308(c)(1)  provides  that  the  update 
for  the  capital  prospective  payment 
rates  (Federal  rate  and  hospital-specific 
rate)  will  be  based  on  a  2-year  moving 
average  of  actual  increases  in  Medicare 
inpatient  capital  costs  per  discharge. 
The  regulations  provide  that,  beginning 
in  FY  1996,  HCFA  will  determine  the 
update  in  the  capital  prospective 
payment  rates  based  on  an  analytical 
framework  that  will  take  into  account 
(1)  changes  in  the  price  of  capital 
(which  we  wall  incorporate  into  a 
capital  input  price  index),  and  (2) 
appropriate  changes  in  capital 
requirements  resulting  from 
development  of  new  technologies  and 
other  factors  (such  as  the  diffusion  of 
existing  technologies  and  existing 
hospital  capacity  and  utilization).  The 
objective  of  the  capital  update 
framework  is  to  determine  a  rate  of 
increase  in  aggregate  capital  prospective 
payments  that,  along  with  a  rate  of 
increase  in  DRG  operating  pa>Tnents. 
ensures  a  joint  flow  of  capital  and 
operating  services  for  efficient  and 
effective  care  for  Medicare  patients. 

Although  the  analytical  framework 
will  not  be  employed  to  determine  the 
annual  update  factor  until  FY  1996.  we 
are  presenting  a  series  of  preliminary 
models,  using  available  data  and 
concepts,  of  an  update  framework  for 
the  prospective  payment  system  for    - 
hospital  inpatient  capital-related  costs. 
We  have  presented  a  series  of  models  in 
our  FY  1992.  FY  1993.  FY  1994.  and  FY 
1995  rulemaking  docimients.  We 
received  one  comment,  from  the 
Prospective  Payment  Assessment 
Commission,  on  elements  of  the  most 
recent  model  framework,  which 
appeared  in  the  May  27, 1994  proposed 
rule  (59  FR  27876).  Below  we  discuss 
the  current  version  of  the  model,  based 
on  our  previously  pubHshed  version 
and  our  continued  analysis  of  the  data 
and  concepts  incorporated  into  the 
framework.  We  also  respond  to  the 
comment  from  ProPAC. 

The  model  update  framework 
includes  a  capital  input  price  index 
(CIPI)  that  parallels  the  operating  input 
price  index.  The  CIPI  measures  die  pure 
price  changes  associated  with  changes 
in  capital-related  costs  (prices  X  " 
"quantities").  The  composition  of 
capital-related  costs  is  maintained  at 


base-year  FY  1987  proportions  in  the 
CIPI.  As  such,  the  composition  of 
capital  reflects  the  underlying  capital 
acquisition  process.  We  selected  FY 
1987  as  the  base  year  for  this 
preHminary  CIPI  for  consistency  with 
the  operating  input  price  index.  We 
would  periodically  update  both  the 
operating  and  the  capital  input  price 
indexes  to  reflect  the  changing 
composition  of  inputs  for  capital  and 
operating  costs.  We  expect  to  have 
rebased  the  capital  and  operating  input 
price  indexes  by  the  time  we  implement 
the  final  capital  update  framework  for 
FY  1996.  The  CIPI  below  illustrates  the 
methodology  we  propose  to  employ. 

The  model  capital  update  framework, 
like  the  revised  operating  update 
framework;  incorporates  several  policy 
adjustments  in  addition  to.the  CIPI.  We 
would  adjust  for  case-mix  index-related 
changes,  for  intensity,  and  for  the 
efficient  and  cost-effective  use  of  capital 
(such  as  movable  equipment,  buildings 
and  fixed  equipment)  in  the  hospital 
industry,  as  well  as  for  error  in  the 
capital  input  price  index  forecast. 

In  developing  the  model  framework, 
we  are  attempting  to  maximize 
consistency  with  the  current  operating 
framework,  in  order  to  facilitate  the 
eventual  development  of  a  single 
prospective  payment  system  update 
framework.  We  are  also  concerned  with 
promoting  the  goals  that  motivated  the 
adoption  of  the  capital  prospective 
payment  system,  especially  the  goals  of 
promoting  more  effective  and  efficient 
utilization  of  capital  resources  in  the 
hospital  industry  and  establishing 
incentives  for  hospitals  to  make  cost- 
effective  decisions  regarding  acquisition 
of  new  capital  resources. 

It  is  important  to  emphasize  that  this 
presentation  represents  our  current 
thinking,  and  that  we  continue  to 
encourage  submission  of  comments  and 
recommendations  for  further 
improvements.  We  are  interested  in 
suggestions  regarding  the  CIPI.  the 
proposed  policy  adjustment  factors,  and 
alternative  methodologies  for  deriving 
the  factors.  We  also  welcome 
information  concerning  empirical 
studies  and  sources  of  data  that  could  be 
useful  in  developing  the  framework.  We 
will  consider  comments  and 
recommendations  on  any  aspect  of  the 
model  framework  in  making  any  further 
developments.  We  will  formally 
propose  an  analytical  update  framework 
for  implementation  in  FY  1996  during 
the  rulemaking  process  for  that  year.  To 
assure  consideration  in  the  development 
of  our  formal  proposal,  comments 
should  be  sent  by  December  31. 1994  to: 
Update  Framework.  Division  of  Hospital 
Payment  Policy.  Health  Care  Financing 


Administration.  1-H-l  East  Low  Rise. 
Bahimore.  Marj-land  21207. 

11.  ProPAC  Recommendation  for 
Updating  the  Capital  Prospective 
PajTnent  System  Federal  Rate 

ProPAC  recommends  the  use  of  an 
update  framework  that  includes  a 
capital  market  basket  component  that 
measures  1-year  changes  in  the 
purchase  prices  of  a  fixed  basket  of 
capital  goods  purchased  by  hospitals. 
The  ProPAC  framework  also  includes 
several  policy  adjustment  factors.  A 
forecast  error  correction  factor  adjusts 
payment  rates  so  that  the  effects  of  past 
errors  are  not  perpetuated.  A  financing 
pohcy  adjustment  accounts  for  the 
effects  of  substantial  deviations  from 
long-term  trends  in  interest  rates  on 
hospital  capital  costs.  The  capital 
update  framework  also  includes 
adjustments  for  scientific  and 
technological  advances,  productivity, 
and  case-mix  change  similar  to  those 
employed  in  the  ProPAC  operating 
update  framework.  ProPAC  also 
recommends  the  development  and  use 
of  a  combined  update  framework  for  the 
prospective  payment  system^  for 
operating  and  capital-related  costs  for 
FY  1995. 

Our  long-term  goal  is  to  develop  a 
single  prospective  payment  system 
update  framework.  Currently,  the 
regulations  provide  for  the 
determination  of  the  capital  prospective 
payment  update  by  means  of  a  lagged  2- 
year  average  of  aqtual  Medicare  capital 
cost  increases.  Once  we  have  completed 
work  on  an  analytical  framework  for  the 
capital  prospective  pa\nment  update,  we 
will  begin  to  study  development  of  a 
unified  framework.  In  the  meantime,  we 
will  continue  to  maintain  consistency  as 
much  as  possible  with  the  current 
operating  framework  in  order  to 
facilitate  the  eventual  development  of  a 
unified  framework. 

The  basic  objectives  of  the  ProPAC 
and  HCFA  update  frameworks  are 
compatible.  The  goal  of  each  framework 
is  to  provide  a  rate  of  increase  in  capital 
prospective  payments  that,  along  with 
the  rate  of  increase  in  operating 
prospective  payments,  will  ensure  a 
flow  of  capital  and  operating  resources 
that  will  allow  for  efficient  and  effective 
care,  for  Medicare  patients.  Both 
frameworks  are  designed  to  provide 
increases  for  the  purchase  of  quality- 
enhancing  new  technologies.  Both 
frameworks  provide  for  case-mix  - 
adjustments  to  remove  the  effects  of 
upcoding  and  to  adjust  for  changes  in 
within-DRG  severity.  Both  frameworks 
also  seek  to  encourage  efficient  capital 
spending  behavior  and  to  adjust  the 
overall  size  of  capital  stock  to 


I 
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appropriate  levels.  Although  the 
frameworks  adopt  different 
methodologies  for  promoting  some  of 
these  goals,  they  are  philosophically 
compatible  to  the  degree  that  they  share 
these  goals. 

However,  there  is  one  important 
substantive  difference  between  the 
ProPAC  and  HCFA  frameworks. 
ProPAC's  framework  is  based  on  the 
premise  that  capital  prospective 
payments  are  only  for  future  capital 
purchases  and  do  not  reflect  the  vintage 
nature  of  capital.  Thus,  ProPAC's 
proposed  capital  market  basket  reflects 
the  projected  increase  in  the  purchase 
price  of  capital  goods  from  one  year  to 
the  next.  HCFA's  framework  is  based  on 
the  premise  that  capital  prospective 
pa^-ments  are  for  hospitals'  future 
capital-related  expenses,  which  include 
the  expenses  related  to  future  capital- 
related  purchases.  That  is,  HCFA's 
framework  addresses  the  input  price 
component  of  expenses  associated  with 
hospitals'  given  stock  of  capital  in  a 
particular  fiscal  year;  ProPAC's 
framework  ignores  hospitals'  present 
stock  of  capital  and  focuses  on  changes 
in  input  prices  associated  with  capital 
purchases  that  hospitals  will  make  in  a 
particular  fiscal  year. 

There  is  a  sound  economic  reason 
why  the  ciurent  purchase  price  of 
capital  assets  alone  is  an  inadequate 
measure  of  the  price  of  capital.  The 
crucial  distinguishing  feature  of  capital 
assets  is  that  they  are  consumed  over 
time.  A  satisfactory  measure  of  the 
change  in  capital  input  prices  must 
therefore  account  for  this  fact. 
Consideration  of  the  costs  for  all  capital 
currently  in  use  for  patient  care,  not  just 
the  costs  for  current  capital  purchases, 
is  necessary  for  this  purpose.  The 
ProPAC  index  cannot  adequately 
capture  this  aspect  of  changes  in  capital 
input  prices. 

In  addition  to  the  disagreement  with 
ProPAC  over  whether  the  CIPl  should 
reflect  the  vintage  nature  of  capital,  we 
also  disagree  with  ProPAC  over  the 
treatment  of  interest.  The  pure  price 
aspects  of  interest  costs  (that  is,  the 
interest  rate  and  the  purchase  price  that 
is  represented  in  the  amount  of  loan 
principal)  are  typically  beyond  the 
control  of  the  hospital  industry.  To  be 
sure,  the  actual  decision  to  purchase 
capital  assets  or  acquire  debt  is  a 
"quantity"  decision  and  typically  is 
(Hscretionary  for  a  particular  span  of 
time.  However,  measuring  the  actual 
expected  price  per  unit  of  real  capital, 
independently  of  any  evaluation  of  the 
propriety  of  any  actual  purchase 
decisions,  is  essential  to  recognize  that 
the  industry  has  little  or  no  control  over 
the  amount  of  capital  it  purchases  but 


no  control  over  the  price  it  pays  for 
capital.  Thus,  the  pure  price  aspect  of 
interest  cost  changes  must  be 
incorporated  into  the  CIPI.  Otherwise, 
the  CIPI  will  not  accurately  reflect  the 
prices  faced  by  hospitals  who  must 
borrow  to  finance  necessary  capital , 
acquisitions.  Limitations  on  the  quantity 
of  capital  are  appropriately 
implemented  through  policy  adjustment 
factors.  The  ProPAC  approach 
artificially  eliminates  pure  price 
changes  related  to  interest  costs  frtim 
the  CIPI  and  incorporates  them  into  a 
discretionary  adjustment  factor.  The 
HCFA  CIPI  retains  all  price  components 
of  increase  in  interest  costs  as  one 
measure  of  inflation  in  capital-related 
expenses.  It  thereby  keeps  price  and 
quantity  aspects  distinct,  allowing 
separate  analysis  of  each  factor  of 
increases  in  capital  expenses. 

We  will  continue  to  study  the  ProPAC 
recommendations  in  preparation  for 
developing  oiu-  formal  proposal  for  an 
analytical  update  framework  in  the 
proposed  rule  for  FY  1996.  We  provide 
further  comments  on  particular  ProPAC 
recommendations  in  section  III  of  this 
appendix, 

III.  Measurement  of  Capital  Input  Price 
Increases 

A.  Introduction 

HCFA  proposed  a  capital  input  price 
index  as  one  component  in  developing 
future  update  factors  for  the  Federal  rate 
in  the  September  1 ,  1992  Federal 
Register  (57  FR  40016).  We  have 
presented  revised  versions  of  the  capital 
input  price  index  in  the  May  26, 1993 
(58  FR  30448),  September  1, 1993  (58 
FR  46490),  and  May  27, 1994  (59  FR 
27876)  issues  of  the  Federal  Register. 
The  developing  capital  input  price 
index  parallels  the  operating  input  price 
index.  Both  the  developing  capital  input 
price  index  and  the  operating  input 
price  index  are  designed  to  measure 
input  price  changes  for  hospitals' 
current  year  expenses,  that  is,  to 
separate  pure  price  changes  from 
quantity  and  expenditure  changes.  The 
operating  sector  input  price  index 
measures  input  price  changes  for 
operating-related  expenses.  The  capital 
input  price  index  measures  input  price 
changes  for  capital-related  expenses. 
Capital-related  expenses  include 
depreciation,  interest,  and  other 
expenses  (taxes  and  insurance  related  to 
capital  goods). 

B.  Review  of  the  HCFA  Capital  Input 
Price  Index  Methodology 

The  current  version  of  the  CIPI  is 
based  on  the  following  assumptions: 


•  The  Federal  rate  is  based  on  the 
concept  of  capital-related  expenses  of 
capital  assets  used  for  patient  care  in  the 
Rscal  year  and,  therefore,  any  change  in 
the  Federal  rate  should  take  into 
account  expected  changes  in  the  input 
price  aspects  of  capital-related 
expenses; 

•  Capital-related  expenses  arc  defined 
as  the  sura  of  depredation  expense, 
capital-related  interest  costs,  and  other 
capital-related  costs,  including  taxes, 
insurance,  and  leases;  and 

•  The  input  prices  related  to  capital- 
related  expenses  are  typically  beyond 
the  control  of  the  hospital  industry  (that 
is,  the  hospital  is  a  price-taker,  not  a 
price-setter). 

These  assumptions  lead  directly  to  a 
definition  of  a  CIPI  that  takes  into 
account  the  price  aspects  of  changes  in 
depreciation  expense,  interest  costs,  and 
other  capital-related  costs.  Further,  the 
assumptions  lead  directly  to  input 
prices  for  depreciation  expense  and 
interest  costs  that,  unlike  operating 
costs,  have  a  time  dimension  that  must 
be  captured  in  the  CIPI.  HCFA  includes 
three  categories  of  capital-related 
expenses  in  the  CIPI:  depreciation 
expense,  interest  costs,  and  other 
capital-related  costs  (taxes  and 
insurance). 

Current  depreciation  expenses 
represent  the  siunmed  depreciation 
charges  for  all  past  purchases  of  fixed 
capital  assets  that  are  still  depreciable  in 
the  current  period.  The  input  prices 
associated  with  these  depreciation 
expenses  are  the  purchase  prices 
attached  to  all  past  and  current  capital 
purchases  for  capital  still  depreciable  in 
the  current  period.  A  weighted  average 
of  these  puit:hase  prices  thus  represents 
the  input  price  associated  with 
depreciation  expenses  in  the  current 
period.  Thus,  the  depreciation  input 
price  for  the  current  period  measures 
price  aspects  of  current  depreciation 
expenses  for  capital  just  as  the  operating 
input  price  index  for  the  current  period 
measures  price  aspects  of  current 
operating  expenses  for  labor  and  non- 
capital goods  ^d  services.  The 
depreciation  input  price  differs  from  the 
operating  input  price  in  that  the 
depreciation  input  price  is  a  composite 
of  all  past  capital  purchase  prices  while 
•the  operating  index  input  price 
measures  purchase  prices  for  current 
periods  only. 

Current  interest  expenses  represent 
the  total  interest  charges  for  all  still- 
active  past  debt  instruments  associated 
with  the  purchase  of  fixed  capital  assets 
The  input  prices  associated  with  these 
interest  expenses  are  the  interest  rates 
attached  to  all  past  debt  instruments 
that  are  still  active  in  the  current  period. 


A  weighted  average  of  these  interest 
rates  thus  represents  the  input  price 
associated  with  interest  expenses  in  the 
current  period.  Thus,  the  interest  input 
price  for  the  current  period  measures 
price  aspects  of  current  interest 
expenses  just  as  the  operating  input 
price  index  for  the  current  period 
measures  price  aspects  of  current 
operating  expenses  for  labor  and  non- 
capital goods  and  services.  The  interest 
input  price  appropriately  differs  from 
the  operating  input  price  in  thai  the' 
depreciation  input  price  is  a  composite 
of  all  past  interest  rates  for  debt 
instruments  still  active  while  the 
operating  index  input  price  measures 
purchase  prices  for  current  periods 
only. 

Current  year  capital-related  expenses 
for  taxes  and  insurance  have  an  annual 
time  dimension  and,  therefore,  prices 
associated  with  these  expenses  are,  like 
operating  input  prices,  current  year  ~- 
prices  only. 

A  commenter  on  a  previous  version  of 
the  CIPI  recommended  that  constant 
annual  weights  for  capital  price  proxies 
be  replaced  by  variable  annual  weights 
that  reflect  the  vintage  purchases  of 
capital.  The  coimnenter  pointed  out  that 
annual  purchases  of  real  capital  tend  to 
increase  overtime.  As  annual  purchases 
of  capital  increase,  the  later  years  in  the 
moving  average  of  depreciation  costs 
should  be  weighted  more  heavily  than 
the  earlier  years. 

We  agree  with  this  comment. 
Accordingly,  a  special  data  base  was 
prepared  to  provide  appropriate 
historical  weights  for  depreciation  and 
interest  input  prices.  The  data  base 
starts  with  financial  variables  from  the . 
American  Hospital  Association  (AHA) 
Panel  Survey.  These  are  enhanced  with 
data  from  Medicare  cost  reports  and 
from  the  Department  of  Commerce 
Capital  Expenditure  Survey.  The  data 
base  provides  annual  estimates  of 
nominal  purchases  for  building  and 
fixed  equipment  and  for  movable 
equipment.  Leasing  amounts  were 
converted  to  nominal  purchases  using 
the  same  relationships  as  appear  for 
ovwier-operated  capital.  Nominal 
purchases  were  then  converted  to 
annual  real  (that  is.  constant  dollar^ 
purchases  by  dividing  nominal 
expenditures  by  an  appropriate 
purchase  price  proxy. 

Expected  life  for  building  and  fixed 
equipment  and  for  movable  equipment 
were  derived  from  Medicare  cost  reports 
by  dividing  book  value  of  assets  by 


current  year  depreciation  amounts.  The 
relative  distributi<xi  of  real  capital 
purchases  within  the  respective  life  for 
building  and  fixed  equipment  (25  years) 
and  for  movable  equipment  (10  years) 
were  deri\'ed  from  the  special  data  base. 
These  relative  distributions  are  shown 
in  Table  1.  Relative  distributions  for  a 
number  of  different  time  periods  were 
averaged  to  obtain  the  distributions  in 
Table  1.  These  distributions  were  all 
very  similar  regardless  of  the  periods 
chosen  and,  therefore,  we  selected  an 
average  of  the  distributions  in  order  to 
simplify  the  calculations.  - 

Table  1.— Relative  Weights  for 
Capital  Price  Proxies  Deprecia- 
tion 


Building  and  Fixed  Equipment  Expected 
Life:  2S  years 


1  -..- : „ 

2 :....;..™™....._ 

3 : .:. ~ 

0.015 
0.019 
0  022 

0  024 

5 

0  023 

6 , 

0.022 

7 

0020 

8 ; 

0  021 

9 „ 

10 

0.025 
0  030 

1 1 

0  033 

12 „. „ 

13 .-:......-. _ 

14  

0.034 
0.034 
0  035 

15 

0  038 

-16 ........=.. 

17.^. ..„ 

18 

19 _ „ 

20 „.... .„ 

0.043 
0.049 
0.053 
0.056 
0.057 

21  

99 

0.060 
0.066 

23 

0  071 

24 .„ 

25  ;....... ....._..__ 

0.075 
0.077 

-  Total 

1.000 

Movable  Equipnient  Expected  Life:  10 
years 

1  .._ 

0  064 

2 -.-. „ 

0  072 

3 

0  077 

4 „ 

0  085 

5 

0  095 

6 

0  101 

7 

0  109 

8 - 

0  122 

9 

0  132 

10  

0  142 

Total 

1.000 

Table  1.— Relative  Weights  for 
Capital  Price  Proxies  Deprecia- 
tion— Continued 

i 

Interest  Expected  Life:  22  years 


1 

0  007 

2 

0009 

3 

0  010 

4  

0  011 

5 

0  013 

6 

0015 

7 

0017 

8 

0  020 

9 .'. 

0  023 

10 

0  027 

11  

0  032 

12 

0  038 

13 

0  043 

14  

0050 

15 

0  057 

16 

0064 

17 

0  074 

18 

0  083 

19 

0090 

20 

0098 

21  

0.105 

22 

0  114 

Total 

1  000 

Source:  Health  Care  Financing  Administration,  CM- 
fice  of  the  Actuary. 

Table  2  shows  the  historical 
percentage  changes  in  the  capital  price 
proxies  employed  in  the  CIPI.  These 
proxies  are:  the  building  cost  index 
maintained  by  the  Engineering  News- 
Record  (ENR)  for  the  costs  of  fixed 
assets;  the  machinery  and  equipment 
component  of  the  Producer  Price  Index 
(PPI-11)  for  moveable  equipment;  the 
average  yield  on  domestic  municipal 
bonds  from  the  Bond  Buyer  index  of  20 
bonds  (Muni);  the  average  yield  on 
Moody's  corporate  bonds  (AAA);  a 
composite  of  Muni  and  AAA  indexes 
(Combined  Muni/ AAA);  and  the 
residential  rent  component  of  the 
Consumer  Price  Index  (CPI  Rent)  for 
other  capital  costs. 

We  applied  the  relative  weights  from 
Table  1  to  the  appropriate  historical 
percent  changes  in  capital  price  proxies 
listed  in  Table  2  to  generate  the  current 
year  prices  for  the  CIPI  depreciation 
sector  listed  in  Table  3.  For  example, 
the  FY  1995  moveable  equipment  index 
component  percentage  change  of  1 .9 
percent  in  Table  3  represents  the 
average  of  the  percentage  changes  in  the 
movable  equipment  price  prox>'  (PPI-1 1 
in  Table  2)  for  the  previous  10  years 
(that  is,  FY  1985  through  1994). 
weighted  by  the  relative  weights  listed 
for  movable  equipment  in  Table  1. 


45520    Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations 
Table  2.— Annual  Percent  Changes  for  Capital  Input  Price  Proxies,  1949  to  1999^ 

Proxy  name:  ENRBCI — Building  Cost  Index— Average  of  20  U.S.  cities  PPI— 11 — Machinery  and  equipment  muni— Averse  yield  on  domestic 
municipal  bonds — Bond  buyer  (20  bonds)  AAA— Average  yield  on  Moody's  AAA  corporate  bonds  CPI  (All  Urtan) — Resjdential  rent 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday^  September  1,  1994  /  Rules  and  Regulations    45521 


1949 
1950 
1951 
1952 
1953 
1954 
1956 
1956 
1957 
1958 
1959 
1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 


Fiscal  Year 


ENRBCI 


5.^8 
2.79 
9.96 
2.43 
4.20 
3.67 
4.37 
5.26 
3.55 
4.55 
4.53 
2.67 
1.49 
1.93 
2.18 
3.21 
2.32 
3.65 
2.90 
6.22 
10.25 
5.43 
11.52 
12.53 
8.78 
5.76 
8.04 
8.97 
8.55 
8.74 
7.98 
8.12 
7.04 
7.41 
6.46 
2.83 
0.18 
1.87 
2.42 
2.48 
1.42 
2.67 
1.52 
2.80 
5.10 
3.80 
2.60 
3.20 
3.80 
3.60 
3.00 


PPI-11 


7.35 
0.46 

13.64 
1.60 
0.79 
2.73 
1.90 
7.46 
7.99 
3.22 
1.56 
1.53 

-0.30 
0.00 
0.00 
0.91 
0.60 
2.69 
3.78 
2.80 
3.27 
4.22 
4.30 
2.18 
2.61 
9.95 

19.37 
6.70 
5.95 
7.49 
8.85 

11.47 

10.65 
7.03 
3.23 
2.25 
2.20 
1.50 
1.48 
2.18 
3.47 
3.18 
2.25 
0.49 
0.50 
1.10 
2.40 
2.50 
2.30 
2.20 
2.30 


Percent  changes 


Muni 


-4.43 

-9.36 

-5.81 

12.93 

25.86 

-8.20 

-0.41 

7.82 

24.03 

-3.73 

11.54 

1.71 

-3.14 

-6.42 

-3.43 

3.23 

-0.50 

16.52 

2.41 

14.68 

21.50 

22.18 

-13.93 

-5.81 

-1.76 

12.58 

19.17 

-1.15 

-15.84 

1.12 

7.27 

26.89 

32.94 

16.17 

-22.52 

4.76 

-5.27 

-18.08 

-5.49 

7.12 

-6.67 

-1.19 

-2.67 

-7.39 

-10.60 

-6.10 

3.80 

-5.30 

3.10 

9.30 

5.30 


AAA 


-3.14 
-4.16 

7.10 

5.70 

7.29 
-6.32 

1.08 

7.65 

18.02 

-1.10 

13.29 

4.93 
-3.24 

0.81 
-2.82 

3.30 

1.55 
11.0? 

8.26 
14.50 

9.83 

17.95 

-4.94 

-3.77 

0.81 
12.46 

7.95 
-3.23 
-6.37 

5.59 

8.90 
22.89 
20.74 

5.46 
-17.72 

6.85 

-7.13 

-19.64 

-5.31 

9.94 
-4.78 
-2.04 
-2.60 
-8.18 
-8.90 
-7.50 

4.80 
-0,80 

1.00 

6.90 

5.50 


Comtjined 
nuini/AAA 


-4.20 

-8.43 

-3.39 

11.43 

.  22.21 

-7.87 

-0.15 

7.79 

22.96 

-3.29 

11.85 

2.28 

-3.16 

-5.11 

-3.31 

3.25 

-0.10 

15.44 

3.51 

14.64 

19.20 

21.41 

-12.34 

-5.42 

-1.26 

12.56 

16.94 

-1.53 

-14.13 

2.00 

7.60 

26.07 

30.49 

14.18 

-21.69 

5.14 

-5.61 

-18.36 

-5.46 

7.62 

-6.33 

-1.34 

-2.65 

-7.54 

-4.00 

3.00 

-0.56 

-1.76 

2.82 

0.18 

0.09 


CPI  rent 


4.41 
3.87 
3.73 
4.25 
4.70 
4.79 
1.43 
1.69 
1.94 
1.90 
1.33 
1.58 
1.30 
1.28 
1.01 
1.00 
0.99 
1.23 
1.69 
2.38 
2.79 
4.07 
4.78 
3.53 
4.01 
4.82 
5.33 
5.24 
5.80 
6.74 
7.05 
8.64 
8.84 
8.00 
6.23 
5.06 
5.87 
6.18 
4.45 
3.85 
3.79 
4.18 
3.87 
2.60 
2.33 
3.15 
5.06 
3.21 
3.23 
3.42 
2.69 


Source:  Data  Resources  Inc. 

Table  3.— Capital  Input  Price  Index  Percent  Changes.  Total  and  Components,  Fiscal  Years  1979  to  1999' 


Fiscal  year 

Total 

Total 

Deprecia- 
tion building 
and  fixed 
equipment 

Movable 
equipment 

Interest 

Other 

Weights 

1.0000 

0.6510 

0.3054 

0.3456 

0.3274 

a0216 

Price  Changes 


1979 
1980 
1981 


6.3 
7.3 
8.0 


7.8 
7.9 
7.7 


6.9 
7.0 
7.0 


8.6 
8.7 
8.3 


3.4 
6.0 
8.8 


7.0 
8.6 
8.8 


Table  3.— Cahtal  Input  Price  Index  Percent  Changes.  Total  and  Components,  Fiscal  years  1979  to  1999  '— 

Continued 


Fiscal  year 

Total 

Total 

Deprecia- 
tion building 
and  fixed 
equipment 

Movable 
equipment 

Interest 

Other 

19^ 

8.2 
7.0 
6.7 
5.8 
4.5 
3.8 
3.7 
3.1 
2.8 
2.3 
1.8 
1.4 
1.0 
0.9 
l.t 
0.9 
1.1 
1£ 

7.5 
7.4 
6.9 
6.2 
5.6 
5.2 
4.8 
4.3 
4.0 
3.7 
3.5 
3.2 
3.0 
3.1 
3.0 
3.0 
2.9 
2.9 

7.0 
7.0 
6.8 
6.3 
6.0 
5.7 
5.5 
5.2 
5.1 
4.9 
4.7 
4.7 
4.6 
4.4 
4.2 
4.1 
3.9 
3.9 

7.9 
7.6 
7.1 
6.0 
52 
4.6 
4.1 
3.5 
3.1 
2.6 
2.4 
1.8 
1.7 
1.9 
2.0 
2.0 
2.0 
2.1 

9.6 

6.3 

6.3 

5.0 

2.3 

12 

1.6 

0.6 

0.1 

-0.4 

-1.4 

-2.2 

-3.2 

-3.6 

-3.0 

-3.3 

-2.6 

-1.2 

8.0 
6.2 
5.1 
5.9 
6.2 
4.5 
3.9 
3.8 
4.2 
3.9 
2.6 
2.4 
1.7 
2.6 
5.4 
2.9 
4.6 
5.5 

1983 - 

1984 _„ „ _... 

1985 :. 

1986 

1Clfi7                ,.,.., 

1988  _ „....„ 

1989 _ 

1990 _. „ _ ; 

1991  _.. _ „.. 

1992 :. 

1993 ..........;„.. 

1994 :..:. :.. : 

1995 _...    ; 

1996 _..    ._ 

1«97           . 

1998 ,; _ 

1999 „ „ _ ...: „ 

'  Index  prices  for  1994  thnsugh  1999  projected  by  Data  Resources  fnc. 
Source:  Health  Care  Financing  Administration,  Office  of  the  Actuary. 
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As  we  have  discussed  in  connection 
with  previous  versions  of  the  CIPI, 
stability  is  an  important  criterion  for 
evaluating  such  an  index  This  is 
because  excessive  volatility  in  a  price 
index  deprives  the  index  of 
predict^ility.  and  thus  inhibits  the 
ability  of  institutions  to  plan  for  changes 
in  capital  payments  resulting  h-om 
changes  in  the  QPI.  We  graphically 
demonstrated  the  stability  of  the  HCFA 
vintage-weighted  CIPI  compared  to 
annual  changes  in  capital  purchase 
prices  in  Figures  1  and  2  in  our 
discussion  of  May  27. 1994  (59  FR 
27882). 

ProPAC  recommends  a  capital  input 
price  index  based  on  annual  changes  in 
current  capital  purchase  prices 
excluding  consideration  of  weighted 
historical  capital  purchase  prices.  We 
previously  argued  that  the  ProPAC 
index  was  not  logically  consistent  with 
the  operating  input  index  that  is 
currently  used  to  assist  updating  DRG 
payment  rates.  We  would  add  that  the 
volatility  in  annual  purchase  prices 
shown  in  Figures  1  and  2  of  our  May  27, 
1994  proposed  rule  (59  FR  27882) 
would  introduce  an  unacceptable  degree 
of  volatility  in  prospective  capital 
payments. 

Another  commenter  on  a  previous 
version  of  the  CIPI  recommended  that 
data  from  Securities  Data  Inc.  be 
incorporated  into  the  CIPI  interest 
computations.  This  source  provides 
in/ormation  on  hospital  issuances  of 
municipal  and  commercial  bonds.  From 
this  data  base,  we  inccMporated 
information  that  shows  that  the  average 


expected  life  of  hospital  bond  debt 
instruments  (that  is,  the  time  interval 
between  the  issue  date  and  the 
maturation  date)  was  about  13  years  for 
municipal  serial  bonds  and  about  25 
years  for  municipal  term  bonds.  The 
weighted  average  life  for  the  2  types  of 
bonds  was  22  years. 

The  relative  nominal  capital 
purchases  tvithin  various  22-year 
periods  provided  appropriate  annual 
weights  for  anntial  changes  in  interest 
rates.  Not  all  capital  purchases  are 
funded  by  debt.  Medicare  cost  reports 
suggest  that  about  80  percent  of  new 
capital  acquisiticms  are  financed  by  debt 
and  about  20  percent  by  equity 
firumcing.  However,  if  the  proportion  of 
total  purchases  financed  by  debt  does 
not  change  substantially  from  year  to 
year,  then  it  is  irrelevant  whether  we 
use  the  full  amount  or  a  constant 
proportion  of  the  full  amount  of 
nominal  capital  acquisitions  as  weights 
for  relative  amounts  of  the  debt 
instruments  still  active  in  the  current 
period. 

Relative  interest  weights  derived  from 
our  procedure  are  shown  in  Table  1. 
When  combined  with  percent  changes 
in  annual  interest  rates  bom  Table  2,  the 
weights  provide  current  year  estimates 
of  interest  rate  changes  in  the  CIPI  in 
Table  3.  Thus,  for  example,  the  interest 
rate  component  change  of  -  3.2  percMit 
in  Table  3  for  FY  1995  represents  the 
average  of  the  previous  22  years  in  the 
interest  rate  proxy  (Combined  Muni/ 
AAA)  in  Table  2,  weighted  by  the 
interest  wei^ts  listed  in  Table  1.  We 
use  a  percCTit  change  in  a  combined 


municipal  and  AAA  commercial  bond 
interest  rate  (shown  in  Table  2  as 
Combined  Muni/AAA).  giving  the 
municipal  rate  an  85  percent  weight  and 
the  AAA  rate  a  15  percent  weight, 
reflecting  the  relative  hospital  debts  of 
the  government/non-profit  hospital 
sector  and  the  for-profit  sector. 

Although  Medicare  cost  reports  show 
that  only  60  percent  of  current  hospital 
debt  is  in  the  form  of  notes  or  bonds 
(about  40  percent  is  in  the  form  of 
mortgages),  we  assumed  that  the  relative 
annual  weights  for  all  debt  and  the 
relative  annual  changes  in  interest  rates 
for  all  debt  were  the  same  as  bond- 
related  weights  and  price  changes.  We 
are  still  searching  for  an  appropriate 
source  of  information  on  hospital 
commercial  mortgage  data.  We  do  not 
expect  that  the  discovery  of  such  data 
will  materially  alter  our  current 
conclusions  about  trends  in  effective 
interest  rates  over  time. 

D.  Projection  of  the  CIPI  for  Fiscal  Year 
1995 

We  project  a  0.9  percent  increase  in 
the  CIPI  for  FY  1995  (Table  3).  This  is 
the  outcome  of  a  3.1  percent  increase  in 
projected  weighted  depreciation  prices 
in  FY  1995,  partially  offset  by  a  3.6 
percent  decline  in  vintage-  weighted 
interest  rates  in  FY  1995. 

E.  ProPAC  Input  Price  Index 
1.  Introduction 

Three  major  differences  distinguish 
ProPACs  CIPI  from  HCFA's  CIPI: 
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•  The  ProPAC  CIPI  measures  changes 
in  capital  asset  purchase  prices  in  the 
year  the  asset  is  purchased.  HCFA's  CIPI 
is  designed  to  measure  changes  in  a 
vintage- weighted  composite  of  capital 
asset  purchase  prices. 

•  The  ProPAC  CIPI  uses  capital  asset 
purchase  price  proxies  that  differ  from 
HCFA's. 

•  The  ProPAC  CIPI  has  no  interest 
component.  PROPAC  treats  interest  rate 
changes  as  a  separate  update  factor 
component.  Through  1995,  for  example, 
ProPAC  expects  that  long  term  interest 
rates  will  remain  stable  and,  therefore, 
believes  that  it  is  not  appropriate  to 
adjust  capital  payments  for  forecasted 
changes  in  interest  rates  in  the  target 
year. 

HCFA  incorporates  a  vintage- 
weighted  composite  of  interest  rates  in 
its  CIPI  for  the  target  year. 

2.  Depreciation 

ProPAC  states  that  its  CIPI  is 
analogous  to  the  prospective  payment 
operating  price  index.  We  disagree.  The 
components  of  the  operating  index 
represent  price  changes  in  ongoing 
hospital  expenses  for  labor  and  non- 
capital goods  and  services.  The 
analogous  capital  expenses  in  this 
context  are  current  depreciation  costs, 
interest  costs,  and  other  capital-related 
expenses  (taxes  and  insurance).  Current 
depreciation  and  interest  costs  are  a 
ciunulative  composite  of  segments  of 
expenses  incurred  in  current  and  prior 
periods.  Current  interest  costs  are  a 
cumulative  composite  of  segments  of 
past  and  current  year  debt  costs.  Since 
both  depreciation  and  interest  costs 
have  a  vintage  component,  the  price 
aspect  of  these  costs  must  have  a  vintage 
component  as  well.  The  HCFA  CIPI 
attempts  to  capture  these  vintage 
components. 

Differences  between  HCFA  and 
ProPAC  with  respect  to  choices  for 
annual  rates  of  change  in  capital 
purchase  price  proxies  appear  to  be 
minimal: 

•  Changes  in  alternative  price  proxies 
for  building  and  fixed  equipment  are 
nearly  coincidental.  (See  Table  3  above, 
and  Figure  7  in  the  May  27,  1994 
proposed  rule  (59  FR  27890).)  We  are 
still  considering  adoption  of  the  price 
proxy  recommended  by  PfoPAC,  but  we 
do  not  anticipate  any  material  difference 
in  the  HCFA  CIPI  if  we  do  adopt  this 
alternative  proxy. 

•  Changes  in  alternative  price  proxies 
for  moveable  equipment,  although  not 
as  close  as  those  for  building  and  fixed 
equipment,  are  nevertheless  nearly 
coincidental  for  much  of  the  historical 
period.  (See  Table  3  above,  and  Figure 
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8  in  the  May  27,  1994  proposed  rule  (59 
FR  27890).) 

As  noted  in  our  September  1, 1992 
final  rule,  one  basic  criterion  for 
accepting  price  proxies  is  public 
availabihty  of  documentation  on  data 
sources  and  methodology  (57  FR  40018- 
40019).  Despite  repeated  efforts,  neither 
we  nor  Data  Resources  Inc.  have  been 
able  to  obtain  documentation  on  the 
moveable  price  proxy  recommended  by 
ProPAC  that  explains  how  it  is  derived 
and  what  sampling  frame  and  sampling 
error  attach  to  the  estimates.  In  the 
absence  of  such  information  we  cannot 
adopt  the  ProPAC  alternative. 

HCFA's  assumption  is  that  prices  for 
hospital  moveable  equipment  change  at 
about  the  same  rate  as  general  prices  for 
all  machinery  and  equipment.  This 
assumption  is  justified  in  part  by  the 
fact  that  not  all  moveable  equipment 
purchased  by  hospitals  is  medical 
equipment:  it  stands  to  reason  that  the 
prices  for  non-medical  equipment 
purchased  by  hospitals  would  change  at 
the  same  rate  as  prices  for  all  machinery 
and  equipment.  To  examine  this 
assumption  further,  we  measured  the 
rate  of  change  in  the  HCFA  moveable 
price  proxy  relative  to  prices  for 
medical  equipment  only  by  preparing  a 
composite  index  of  medical  prices  from 
the  Bureau  of  Labor  Statistics  Producer 
Price  Index  (PPI)  for  two  commodity 
categories — medical  instruments/ 
equipment  and  X-ray/electro-medical 
equipment.  The  two  PPI  commodity 
indexes  were  then  merged  using  their 
respective  PPI  weights.  Price  change 
trends  for  the  period  for  which 
information  is  available  are  shown  in 
Table  3  above  and  Figure  8  (Inset)  of  our 
May  27, 1994  discussion  (59  FR  27891). 
Price  changes  for  this  index  are  not 
available  for  years  prior  to  1984.  Annual 
price  changes  for  medical  equipment 
were  less  than  the  annual  HCFA  price 
proxy  in  all  but  the  most  recent  2  years 
and  were  about  the  same  as  the  ProPAC 
price  proxy  in  the  last  2  years.  The 
medical  equipment  price  was 
substantially  less  than  the  ProPAC 
index  for  most  of  the  historical  period. 
We  will  continue  to  monitor  trends  in 
these  indexes  to  ensure  that  appropriate 
price  proxies  are  incorporated  in  the 
CIPI. 

3.  Interest 

ProPAC  has  proposed  to  project 
annual  interest  rates  to  future  periods 
and  then  to  decide  whether  to  allow  an 
add-on  to  the  Federal  capital  rate 
depending  on  the  magnitude  of  the 
projection.  ProPAC  has  presented  no 
objective  criteria  for  determining  when 
an  interest  adjustment  is  appropriate. 
We  previously  noted  that  a  single-year 


projection  for  interest  rates  is 
conceptually  inappropriate  since 
interest  costs  must  be  vintage- weighted. 
In  addition  to  this  conceptual  problem, 
the  ProPAC  approach  is  impractical 
because  future  annual  interest  rates  are 
volatile,  vulnerable  to  unpredictable 
market  forces,  and  subject  to  exogenous 
influences  (such  as  Federal  Reserve 
Board  decisions)  that  are  difficult  to 
anticipate.  Thus,  any  projection  of 
fiiture  annual  interest  rates  is  likely  to 
be  inaccurate,  resulting  in 
underpayment  or  overpayment  of  the 
Federal  capital  rate  relative  to  the 
capital-related  expenses  that  the  rate  is 
supposed  to  compensate.  The  resulting 
uncertainty  in  payments  under  future 
Federal  capital  rates  further  complicates 
future  capital  expenditure  decisions  by 
hospitals.  On  the  other  hand,  the 
projected  HCFA  CIPI  interest 
component  for  the  target  year  is  the 
wei^ted  average  change  over  22  years 
of  interest  rate  history,  of  which  20 
years  experience  is  historical.  The 
projected  experience  in  the  HCFA  index 
for  the  most  recent  2  years  may  be  as 
inaccurate  as  any  ProPAC  projection, 
but  any  error  will  have  minimal  effects, 
on  Federal  rates  due  to  the 
appropriately  weighted  effect  of  the 
historical  data  in  the  HCFA  CIPI.  This 
stability  in  the  interest  rate  component 
of  the  HCFA  CIPI  provides  hospital 
planners  with  a  degree  of  certainty 
about  future  Federal  rate  payments, 
other  things  remaining  equal.  Annual 
and  weighted  annual  rates  of  change  are 
compared  in  Table  3. 

4.  The  Composite  HCFA  CIPI 

Annual  percentage  changes  in  the 
historical  and  projected  HCFA  and 
ProPAC  CIPIs  differ  markedly.  (See 
Figure  9  in  our  proposed  rule  of  May  27. 
1994  (59  FR  27893).)  The  ProPAC  CIPI 
is  much  more  volatile  than  the  HCFA 
CIPI  in  the  historical  period  through 
1993  because  it  has  no  vintage-weighted 
capital  input  price  factors  for 
depreciation. 

Further,  the  ProPAC  CIPI  omits 
interest  rates.  The  cumulative  effect  of 
dechning  interest  rates  for  all  debt 
instruments  in  recent  years  has  driven 
the  rate  of  change  in  the  HCFA  interest 
rate  component  downward,  a  trend 
projected  into  future  rate  years.  The 
declining  interest  rate  component  drags 
the  HCFA  CIPI  below  the  ProPAC  CIPI 
in  the  projection  period  Cnher  things 
being  equal,  the  ProPAC  index  would 
result  in  overpayment  through  the 
Federal  rate  because  anticipated  actual 
capital-related  expenses  will  be  less 
than  ProPAC  projects  due  to  the  effects 
of  lower  interest  rates  on  capital-relateii 
expenses. 


IV.  Case-Mix  Adjustment  and 
Adjustment  for  Forecast  Error 

The  case-mix  index  (CMI)  is  the 
measure  of  the  average  DRG  weight  for 
cases  paid  under  the  prospective 
payment  system.  Because  the  DRG 
weight  determines  the  prospective 
payment  for  each  case,  any  percentage 
increase  in  the  CMI  corresponds  to  an 
equal  percentage  increase  in  hospital 
payments. 

The  CMI  can  change  for  any  of  several 
reasons:  because  the  average  resource 
use  of  Medicare  patients  changes  ("real" 
case-mix  change);  because  changes  in 
hospital  coding  of  patient  records  result 
in  higher  weight  DRG  assignments 
( "coding  effects");  and  because  the 
annual  DRG  jeclassification  and 
recalibration  changes  may  not  be  budget 
neutral  ("reclassification  effect").  In  the 
update  framework  for  the  prospective 
payment  system  for  operating  costs,  we 
adjust  the  update  upwards  to  allow  for 
real  case-mix  change,  but  remove  the 
effects  of  coding  changes  on  the  CMI. 
We  also  remove  the  effect  on  total 
payments  of  prior  changes  to  the  DRG 
classifications  and  relative  weights,  in 
order  to  retain  budget  neutrality  for  all 
CMI-related  changes  other  than  patient 
severity.  (For  example,  we  adjusted  for 
the  effects  of  the  FY  1992  DRG 
reclassification  and  recaUbration  as  part 
of  our  FY  1994  update 
recommendation.)  The  operating 
adjustment  consists  of  a  reduction  for 
total  observed  case-mix  change,  an 
increase  for  the  portion  of  case-mix 
change  that  we  determine  is  due  to  real 
case-mix  change  rather  than  coding 
modifications,  and  an  adjustment  for  the 
effect  of  prior  DRG  reclassification  and 
recalibration  changes.  We  proposed  to 
adopt  this  CMI  adjustment  as  well  in  the 
capital  update  framework. 

The  current  operating  update 
framework  contains  an  adjustment  for 
forecast  error.  The  input  price  index 
forecast  is  based  on  historical  trends 
and  relationships  ascertainable  at  the 
time  the  update  factor  is  established  for 
the  following  year.  In  any  given  year 
there  can  be  unanticipated  price 
fluctuations  that  can  result  in 
differences  between  the  actual  increase 
in  prices  faced  by  hospitals  and  the 
forecast  used  in  calculating  the  update 
factors.  We  continue  to  believe  that  the 
capital  update  fi^unework  should 
include  a  forecast  error  adjustment 
factor.  In  setting  a  prospective  payment 
rate  under  the  proposed  framework,  we 
would  make  an  adjustment  for  forecast 
error  only  if  our  estimate  of  the  capital 
input  price  index  rate  of  increase  for 
any  year  is  off  by  0.25  percentage  points 
or  more.  There  is  a  2-year  lag  between 


the  forecast  and  the  measurement  of  the 
forecast  error,.  Thus,  for  example,  we 
would  adjust  for  a  forecast  error  made 
in  FY  1996  through  an  adjustment  to  the 
FY  1998  update. 

V.  Policy  Adjustment  Factors 

The  capital  input  price  index 
measures  the  pure  price  changes 
associated  with  changes  in  capital- 
related  costs  (prices  x  "quantities").  The 
composition  of  capital-related  costs  is 
maintained  at  base-year  1987 
proportions  in  the  capital  input  price 
index.  We  would  address  appropriate 
changes  in  the  amount  and  composition 
of  capital  stock  through  the  policy 
adjustment  factors. 

The  current  update  framework  for  the 
prospective  payment  system  for 
operating  costs  includes  factors 
designed  to  adjust  the  input  price  index 
rate  of  increase  for  policy 
considerations.  Under  the  revised 
operating  framework,  we  adjust  for 
service  productivity  (the  efficiency  with 
which  providers  produce  individual 
services  such  as  laboratory  tests  and 
diagnostic  procedures)  and  intensity 
(the  amount  of  services  used  to  produce 
a  discharge).  The  service  productivity 
factor  for  the  operating  update 
framework  reflects  a  forward-looking 
adjustment  for  the  changes  that 
hospitals  can  be  expected  to  make  in 
service-level  productivity  during  the 
year.  A  hospital  retains  any  productivity 
increases  above  the  average. 

The  intensity  factor  for  the  operating 
update  framework  reflects  how  hospital 
services  are  utilized  to  produce  the  final 
product,  that  is,  the  discharge.  This 
component  accounts  for  changes  in  the 
use  of  quality-enhancing  services, 
changes  in  vdthin-DRG  severity,  and 
expected  modification  of  practice 
patterns  to  remove  cost-ineffefctive 
services.  We  originally  proposed  that 
the  intensity  adjustment  factor  in  the 
revised  operating  framework  be  adopted 
in  the  capital  update  framework.  That 
factor  remains  a  part  of  our  developing 
framework  F 'nder  the  revised  operating 
update  framework,  we  calculate  case- 
mix  constant  intensity  as  the  change  in 
total  charges  per  admission,  adjusted  for 
price  level  changes  (the  CPl  hospital 
component)  and  changes  in  real  case 
mix.  The  use  of  total  charges  in  the 
calculation  of  the  proposed  intensity 
factor  makes  it  a  total  intensity  factor, 
that  is,  charges  for  capital  services  are 
already  built  into  the  calculation  of  the 
factor.  We  can  therefore  incorporate  the 
proposed  intensity  adjustment  from  the 
operating  update  framework  into  the 
capital  update  framework.  In  the 
absence  of  reliable  estimates  of  the 
proportions  of  the  overall  annual 


intensity  increases  that  are  due, 
respectively,  to  ineffective  practice 
patterns  and  to  the  combination  of 
quality-enhancing  new  technologies  and 
within-DRG  complexity,  we  would 
assume,  as  in  the  revised  operating 
update  framework,  that  one-half  of  the 
annual  increase  is  due  to  each  of  these 
factors.  The  capital  update  framework 
would  thus  provide  an  add-on  to  the 
input  price  index  rate  of  increase  of  one- 
half  of  the  estimated  annual  increase  in 
intensity  to  allow  for  within-DRG 
severity  increases  and  the  adoption  of 
quality-enhancing  technology. 

In  our  previous  discussions  of  an 
efficiency  adjustment,  we  suggested  that 
the  adjustment  should  take  into  account 
two  considerations.  One  is  that  capital 
inputs,  unlike  operating  inputs,  are 
generally  fixed  in  the  short  run.  The 
productivity  target  in  the  revised 
operating  framework  operates  on  a 
short-term,  year-to-year  basis.  Targets 
for  capital  efficiency  and  cost- 
effectiveness,  however,  must  operate  on 
a  longer  term  basis.  The  other 
consideration  is  that,  prior  to  the 
adoption  of  the  capital  prospective 
payment  system.  Medicare  payment 
policy  for  capital-related  costs,  as  well 
as  the  policies  of  other  payers,  did  not 
provide  sufficient  incentives  for 
efficient  and  cost-effective  capital 
spending.  As  a  result,  capital  costs  per 
case,  and  therefore  base  year 
prospective  capital  rates,  may  be  higher 
than  would  have  been  consistent  with 
capital  acquisition  policy  in  more 
efficiency-oriented  markets.  A  guiding 
principle  in  devising  an  efficiency 
adjustment  is  therefore  that  Medicare 
capital  prospective  payment  rates 
should  not  provide  for  maintenance  of 
capital  in  excess  of  the  level  that  would 
be  produced  in  an  efficiency-oriented 
competitive  market. 

As  a  preliminary  examination  of  this 
issue,  we  analyzed  the  change  in  actual 
Medicare  capital  cost  per  case  for  FYs 
1986-1991  in  relation  to  the  change  in 
the  capital  input  price  index  (which 
accounts  for  change  in  the  input  prices 
for  capital-related  costs),  and  the  other 
adjustment  factors  that  we  were  then 
proposing  to  include  in  the  framework. 
(The  other  adjustment  factors  are  the 
increase  in  real  case  mix  and  the 
increase  in  intensity  due  to  quality- 
enhancing  technological  change  and 
within-DRG  complexity.)  We  found 
rates  of  increase  in  spending  per  case 
that  exceeded  the  rate  of  increase 
attributable  to  inflation  in  capital  input 
prices,  quality-enhancing  intensity 
increases,  and  real  case-mix  growth. 

Economic  theory  suggests  that  an 
industry  with  a  guaranteed  return  on 
capital  (such  as  the  hospital  industry 
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prior  to  pros{>ective  payment  for  capital- 
related  costs)  would  have  a  tendency  to 
be  overly  capitalized  relative  to  more 
competitive  industries.  This  is  because 
the  incentive  for  firms  in  such  an 
industry  is  to  compete  on  the  basis  of 
more  capital-intensive  production 
processes  than  firms  in  other  industries. 
As  a  result,  capital  costs  per  case,  and 
therefore  base  year  prospective  capital 
rates,  may  be  higher  than  would  have 
been  consistent  with  capital  acqvusition 
policy  in  more  efficiency-oriented 
competitive  markets. 

Our  analysis  was  designed  to  examine 
whether  hospitals  had  in  fact  responded 
to  the  incentives  of  the  cost-based 
payment  system  for  capital  by 
expanding  beyond  what  was  necessary 
for  efficient  and  cost-effective  delivery 


of  services.  The  analysis  confirmed  that 
volume  and  intensity  of  capital 
acquisition  far  outpaced  the  increase  in 
capital  input  prices  during  the  years 
between  the  implementation  of  the 
prospective  payment  system  for 
operating  costs  and  the  introduction  of 
the  capital  prospective  payment  system. 
Even  accounting  for  real  CMI  increases 
and  increases  in  intensity  attributable  to 
cost-increasing  but  quality-enhancing 
new  technologies,  there  remains  a  large 
excess  of  capital-related  spending. 

The  following  table  shows  the  results 
of  our  most  recent  analysis,  based  on  the 
most  current  data  available  and  the  most 
recent  projections.  Differences  between 
this  table  and  the  tables  in  previous 
discussions  in  the  Federal  Register  are 
due  to  revised  figures  for  average  capital 


cost  per  case  increases,  based  on  the 
most  recent  data  and  projections,  and  on 
our  revised  CIPI.  We  have  also 
expanded  the  analysis  incorporated  in 
this  table  to  include  FY  1985  and  FY 
1992,  thus  encompa'  Ing  all  but  1  year 
of  the  period  from  t' 
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Table  4.— Cumulative  Percentage  Change  in  Capital-Related  Cost  Per  Case  Due  to  Inflation,  Re^.;.  OMI,  and 

^     Intensity,  1985-1992 


Year 

CtPP 

ReaiCMi^ 

Allowable 
trtensity3 

Resulting 
increase* 

Percent 

change 

cost/case* 

Residual* 

1985 ^...:. .; . 

5.8 
4.5 
3.8 
3.7 
3.1 
2.8 
2.3 
1.8 

1.0 
1.0 

i.o 

1.0 
1-0 
1.0 
10 

1.0 

3.7 
2.1 
2.5. 
1.5 
0.5 
0.2 
0.1 
-0.7 

10.8 
7.7 
7.5 
6.3 
4.7 
4.0 
3.4 
2.1 

56.7 

12.6 

20.2 

15.0 

7£ 

7.7 

6.8 

5.6 

5.4 

113.6 

1.6 
11.5 
7.0 
0.9 
2.9 
2.7 
2.2 
3.2 
36.4 

1986 : _.. 

1987 „ 

1988 - 

1989 ....„ _...:.„ :.. 

1990 

1991  ....; .'. 

1992 

CufTHjiative  (compounded)  

'  Figures  from  Table  1.  section  III. 

=^  Assuming  that  real  CMI  increase  is  1.0  percent  annually. 

3  Or>e  half  o1  otiserved  intensity  increase,  as  determined  by  ttie  joint  operating/capital  intensity  measure. 

*The  increase  attnbutatste  to  inflation,  real  CMI.  and  allowable  intensity,  calculated  as  the  product  of  the  rates  of  maease  of  those  factors  (that 
Is.  1.038x1.01x1.025=1.075  for  1987). 

*  Figures  supplied  by  HGFA  s  Office  of  the  Actuary. 

6 The  actual  increase  in  average  cost  per  case  divided  by  the  increase  attributable  to  inflation,  real  CMI.  and  aBowabte  intensity  (that  is  1  150/ 
1.075=«1.070.  a  7.0  percent  residual  for  1987).  /i  .      . 

We  believe  that  the  adjustment  for 
capital  efficiency  and  cost-effectiveness 
should  take  into  .accoimt  the  efficiency 
and  effectiveness  of  the  capital 
resources  present  in  the  base  year  for 
the  capital  prospective  payment  system. 
We  do  not  believe  that  Medicare  capital 
paymenf  rates  should  provide  for 
maintfiiance  of  capital  in  excess  of  the 


level  that  would  be  produced  in  an 
efficiency-oriented  competitive  market. 
The  capital  efficiency  adjustment 
should  be  designed  to  give  hospitals  an 
incentive  to  reduce  inefficiency  and 
ineffectiveness  in  capital  resources.  The 
analysis  in  Table  4  suggests  that,  in 
order  to  restore  the  Federal  rate  to  the 
level  at  which  it  would  hd  >  e  t)een  if 


capital  costs  had  not  been  ex(.essive  in 
the  years  before  the  implementation  of 
capital  prospective  payment,  a 
cumulative  reduction  in  the  rate  of  26.6 
percent  (1.567/2.136=0.7336,  or  -26.6 
percent)  would  be  necessary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  700, 720, 721,  723,  and 
725 

[OPPTS-00049C;  FRL-4773-4J 

RIN  2070-AB61 

RAcrobial  Products  of  Biotechnology; 
Proposed  Regulatk>n  Under  the  Toxic 
Substances  Control  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  this 
regulation  under  section  5  of  the  Toxic 
Substances  Control  Act  (TSCA),  15 
U.S.C  2604,  to  screen  microorganisms 
before  they  are  introduced  into 
commerce.  Under  an  interpretation  EPA 
issued  in  1986  (51  FR  23.302.  June  26. 
1986K  "new"  microorganisms  are  those 
formed  by  deliberate  combinations  of 
genetic  material  from  organisms  in 
different  genera.  This  proposed  rule  is 
designed  to  prevent  unreasonable  risk  to 
human  health  and  the  environment 
without  imposing  unnecessary 
regulatory  burdens  on  the  bioteciinology 
industry.  This  proposed  regulation 
describes  notification  procedures  and 
microorganisms  that  would  be  exempt 
from  notification. 

DATES:  Written  comments  on  this 
proposed  rule  should  be  received  by 
October  31.  1994. 

EPA  may  hold  an  informal  hearing  in 
Washington.  E)C.  if  EPA  receives  written 
requests  to  hold  a  public  hearing.  For 
further  information  on  the  hearing,  see 
Unit  rV.I.  of  this  preamble.  Written 
requests  to  make  an  oral  presentation 
should  be  submitted  to  the 
Environ  mental  Assistance  Division  by 
October  3,  1994  at  the  address  below. 
Persons  are  advised  to  call  the 
Environmental  Assistance  Division  after 
October  11. 1994  to  ascertain  if  a 
hearing  is  to  be  held,  and  the  date,  time, 
and  location. 

ADDRESSES:  Comments  on  issues 
concerning  this  proposed  rule  should 
bear  the  docket  control  number  OPPTS- 
00049C,  and  should  be  submitted  to  the 
following  address:  Document  Processing 
Center  (7407),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  Rm.  L-100.  401  M 
St.,  SW.,  Washington,  DC  204R0. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  including  copies  of 
this  document  and  related  materials: 
Susan  Hazen.  Director.  Environmental 
.  Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
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Environmental  Protection  Agency.  Rm. 
EB-44.  401  M  St..  SW..  Washington.  DC 
20460.  In  the  USA:  (202-554-1404), 
TDD:  (202-554-0551).  For  technical 
information  regarding  this  document: 
Paul  Campanella.  Office  of  Pollution 
Prevention  Toxics  (7405), 
Environmental  Prnfw-tinn  Agency.  Rra. 
E-611,  401  M  St..  SW..  Washington.  DC 
20460,  In  the  USA:  (202-260-3725). 
SUPPLEME^^■.ARY  INFORMATION:  The 
preamble  accompanying  this  propased 
rule  is  divided  into  the  following  Units: 

I.  Introduction 

A.  Purpose  of  This  Proposed  Rule 

B.  Kole  of  This  Propose  Rule  in  the  Federal 
Coordinated  Framework  for  Regulation  of 
Biotechnology 

C  Statutory  Framework 

II.  Structure  of  This  Prnposcnl  Rub 

A.  Determining  Whether  Reporti.ng  is 
Required 

B.  General  Administrative  Procedures 

C  Reporting  General  Commercial  Use  of 
TSCA  Microorganisms 

D.  Reporting  R&D  Activities  for  TSCA 
Microorganisms 

III.  Rationale  for  Proposed  Reporting 
Mechanisms 

A.  Research  for  Commercial  Purposes 

B.  Exemption  for  Research  in  (xintained 
Structures 

C  Section  5(hM4)  Exemptions 

IV.  Other  Issues 

A.  Microorganisms  Covered  By  This 
Rulemaking 

B.  Listing  Microorgani.sms  on  the  Inventory 
C  SNUR  Process 

D.  Confidential  Business  Information 

E.  User  Fees 

F.  Section  8(e)  Reporting  Requirements 

G.  Export  Notification  and  State 
Preemption 

H.  Regulatory  Text  Overview 

I.  Rulemaking  Process  and  Public  Hearings 

V.  Economic  Impact  and  Regulatory 
Flexibility  Analysis 

A.  Regulatory  Impact  Analysis 

B.  Request  for  Comment  on  Economic 
Issues 

VI.  Rulemaking  Record  and  Electronic 
Availabilitv  of  Documents 

VII.  Public  Record 

VIII.  References 

IX.  Regulatory  Assessment  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Re/luction  Act 

I.  Introduction 

A.  Purpose  of  This  Proposed  Biile 

This  document  proposes  procedures 
for  EPA  to  screen  new  microorganisms. 
EPA's  goals  in  proposing  these  rules  are 
to  take  into  account  scientific 
uncertainties  surrounding  the  behavior 
of  these  microorganisms  and  avoid 
unreasonable  risks  to  health  and  the 
(environment  which  may  be  associated 
with  their  use.  to  avoid  imposing 
unwarranted  costs  and  restrictions  on  a 
promising  industry,  and  to  establish  a 


flexible  review  program  that  can  adjust 
as  the  technology  evolves  and  matures. 

EPA  will  screen  Aew  microorganisms 
before  they  are  manufactured  for  general 
commercial  use.  or  in  some 
circumstances  used  for  commercial 
research  and  development  (R&D) 
purposes,  until  sufficient  familiarity  is 
gained  with  their  behavior.  As  EPA 
acquires  familiarity  with  new 
microorganisms  through  reviews  or 
other  avenues,  EPA  expects  certain  of 
these  organisms  to  become  eligible  for 
reduced  reporting  or  to  be  eliminated 
from  screening  altogether. 

EPA  recognizes  the  enormous 
potential  of  biotechnology  to  fight 
disease,  pollution,  and  hunger,  and  to 
replace  .some  chemicals  that  are  harmful 
to  the  environment.  The  realization  of 
these  benefits  depends  upon  public 
confidence  in  the  safety  of 
biotechnology.  Public  percep'  in  will 
strongly  affect  the  conduct  oi    eld  tests 
and  the  acceptance  of  comm :    iai 
applications  of  biotechnolog     Ref.  1). 
At  ihe  same  time,  EPA  recogi.izes  the 
importance  of  retaining  the  cOinpetitive 
advantage  the  United  States  presently 
maintains  in  the  development  and 
application  of  biotechnology. 
Recognizing  that  regulations  can  affect 
competitiveness  and  public  acceptance 
either  negatively  or  positively  (Ref.  2), 
EPA  is  proposing  rules  that  it  believes 
balance  the  needs  of  the  public  without 
adversely  affeciing  the  capacity  for 
innovation. 

B.  Role  of  This  Proposed  Rule  in  the 
Federal  Coordinated  Framework  For 
Regulation  of  Biotechnology 

This  proposed  rule  implements  EPA's 
program  for  oversight  of  microorganisms 
in  accordance  with  the  Federal 
"Coordinated  Framework  for  Regulation 
of  Biotechnology;  Announcement  of 
Policy  and  Notice  for  Pubhc  Comment" 
which  was  published  by  the  Office  of 
Science  and  Technology  Policy  (OSTP) 
on  June  26, 1986  (51  FR  23302.  23313). 
EPA's  policies  regarding  use  of  its 
statutes  to  regulate  biotechnology 
products  are  published  in  the 
"Statement  of  Policy:  Microbial 
Products  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodentiude 
Act  and  Toxic  Substances  Control  Act" 
("1986  Policy  Statement")  which  was 
published  as  part  of  the  Coordinated 
Framework.  EPA  is  currently  operating 
its  biotechnology  program  under  the 
1986Polic-y  Statement. 

Prior  to  the  1986  Policy  Statement, 
EPA  issued  a  "Proposed  Policy 
Regarding  Certain  Microbial  Products" 
on  December  31, 1984  (49  FR  50880) 
("1984  Proposed  Policy  Statement"). 
Subsequent  to  the  1986  Policy 


Statement,  EPA  issued  a  notice,  entitled 
"Biotechnology;  Request  for  Comment 
on  Regulatory  Approach"  on  February 
15,  1989  (54  FR  7027).  in  order  to  solicit 
comments  on  the  direction  of  EPA's 
program  under  TSCA.  Comments  on  the 
1984  and  1986  documents  and  the 
February  15. 1989  Federal  Register 
notice  are  addressed,  as  appropriate,  in 
this  preamble. 

On  September  7, 1990.  EPA  convened 
a  subcommittee  of  its  Biotechnology 
Science  Advisory  Committee 
(Subcommittee  on  Implementation  of 
Scope)  to  comment  on  topics  as.sociated 
with  this  proposed  rule.  EPA  again 
convened  a  subcommittee,  the 
Subcon!:nittee  on  the  Proposed 
Biotechiiology  Rule  under  TSCA.  which 
met  on  July  22.  1991.  Advice  from  both 
of  these  subcommittees  has  been 
incorporated  as  appropriate  in  this 
preamble,  and  summaries  of 
subcommittee  deliberations  have  been 
placed  in  the  docket  for  this  rulemaking. 
This  proposed  rule  announced  today  is 
Intended  to  describe  implementation  of 
EPA's  program  for  regulation  of 
microorganisms  under  TSCA. 

C.  Statutory  FramewoHc 

This  Unit  describes  the  TSCA 
provisions  used  for  this  rulemaking. 

1 .  Jurisdiction.  TSCA  authorizes  EPA 
to  regulate  any  chemical  substance, 
except  for  certain  substances  covered  by 
other  Federal  agencies.  The  Act  defines 
chemical  substance  broadly  enough  to 
cover  microorganisms.  Specifically, 
section  3(2)  of  TSCA  defines  chemical 
.substance,  in  part,  as  any  organic 
substance  of  a  particular  molecular 
identity  including  any  combination  of 
such  substances  resulting  in  whole  or  in 
part  from  a  chemical  reaction  or 
occurring  in  nature'. 

a.  Organisms  are  chemical 
substances.  The  TSCA  definition  of 
chemital  substance  describes  any 
deoxyribonucleic  acid  (DNA)  or 
ribonucleic  add  (RNA)  molecule, 
however  created,  that  is  a  component  of 
an  organism's  genetic  material. 
Similarly,  a  microorganism  is  a 
chemical  substance,  because  it  is  a 
combination  of  substances  of  particular 
identities  that  occur  in  nature  or  occur, 
in  whole  or  In  part,  as  a  result  of  a 
chemical  reaction  (Ref.  3).  EPA  has 
consistently  applied  this  definition  to 
life  forms  and  in  the  1984  Proposed 
Policy  Statement  (49  FR  50886-87) 
clarified  that  this  interpretation  applies 
to  microorganisms.  While  the  statutory 
term  "chemical  substance"  has  been 
interpreted  to  include  microorganisms. 
EPA  acknowledges  that  microorganisms 
are  not  generally  referred  to  as 
I  hemicals.  Therefore,  throughout  this 


preamble,  the  term  "traditional 
chemicals"  will  be  used  to  refer  to 
chemical  substances  other  than 
microorganisms. 

The  fact  that  microorganisms  can  be 
considered  chemical  substances  under 
TSCA  only  establishes  EPA  authority 
over  them.  Implementation  of  that 
authority  requires  further  action,  either 
to  interpret  specific  terms  or  to  issue 
rules.  Discussion  of  the  types  of 
microorganisms  covered  in  this 
proposal  can  be  found  in  Unit  IV.A.  of 
this  preamble. 

b.  Plants  and  animals  ore  not  subject 
to  this  proposed  rule.  Plants  and 
animals  could  also  be  chemic  al 
substances  under  TSCA.  Nevertheless, 
as  a  matter  of  policy.  EPA  has  limited 
this  rulemaking  to  microorganisms,  e.g., 
microaigae  of  the  plant  kingdom. 
Transgenic  plants  and  animals  are  not 
subject  to  requirements  under  this  • 
proposed  rule,  either  as  whole 
organisms  or  when  their  cells  or  parts  of 
c-ells  are  cultured  in  vitro.  However, 
microorganisms  into  which  plant  or 
animal  gene  segments  are  intentionally 
incorporated  would  be  considered 
microorganisms  potentially  subject  to 
TSCA.  Traditional  chemicals  extracted 
from  a  plant  or  animal  also  may  be 
subject  to  TSCA,  as  are  other  chemical 
substances.  EPA  is  reser\ing  authority 
under  TSCA  to  screen  transgenic  plants 
and  animals  in  the  future  as  needed. 

c.  Microorganisms  excluded  by 
statute.  The  definition  of  "chemical 
substance"  in  TSCA  excludes 
pesticides,  tobacco  and  tobacco 
products,  food,  food  additives,  drugs 
(including  human  drugs,  animal  drugs, 
and  animal  biologies),  cosmetics,  and 
substances  that  are  used  as  medical 
devices.  These  substances  are  regulated 
under  other  statutes  by  the  EPA  Office 
of  Pesticide  Programs,  the  United  States 
Department  of  Agriculture  (USD.^),  or 
the  Food  and  Drug  Administration 
(FDA). 

Certain  microorganisms  that  are 
subjeci  to  TSCA  but  are  also  known 
plant  pests  are  regulated  jointly  by  EPA 
under  TSCA  and  the  USDA  under  the 
Federal  Plant  Pest  Act.  In  cases  where 
microorganisms  are  not  known  to  be 
plant  pests,  the  microorganisms  used  for 
TSCA  pmrposes  would  be  regulated 
solely  by  EPA.  However,  USDX  would 
become  involved  if  an  EPA  review 
determined  that  the  micjoorganism  had 
plant  "pest  qualities. 

d.  Microorganisms  used  as 
intermediates.  MicToot^amsms  may  be 
used  as  intermediates  to  produce 
substances  that  are  in  turn  used  as 
products  subjeci  to  TSCA  or  other 
statutes.  Under  the  Federal  Food.  Drug, 
and  Cosmetics  Act  (FFDCA), 


intermediates  used  to  make  products 
subject  to  FFDCA  are  considered  to  be 
components  of  foods,  food  additives, 
drugs,  cosmetics  and  medical  devices, 
as  the  case  may  be.  Therefore,  those 
microorganism  intermediates  are 
excluded  from  regulation  under  TSCA. 
All  other  intermediates,  including 
pesticide  intermediates,  are  subject  to 
TSCA  jurisdiction.  Traditional 
chemicals  not  excluded  horn  TSCA  and 
produced  by  microorganism 
intermediates  are  subject  to  TSCA 
seclion  5.  These  chemicals  produced  by 
microorganisms  are  subject  to  the  same 
requirements  and  procedures  as 
chemicals  produced  by  other  means. 
EPA  discussed  its  approach  to 
microorganism  intermediates  and  their 
products  in  its  1984  Proposed  Policy 
Statement  (49  FR  50887,  50890; 
December  31.  1984). 

2.  Application  of  TSCA  secUun  5. 
TSCA  gives  EPA  comprehensive 
authority  to  regulate  chemical 
substances  and  mixtures  of  chemical 
substances  under  four  major  provisions. 
Section  4  authorizes  the  issuance  of 
rules  requiring  testing  of  chemicals. 
Section  6  authorizes  the  Agency  to  issue 
substantive  regulations  to  protect 
against  chemicals  that  present  an 
unreasonable  risk.  Section  7  authorizes 
protection  against  imminent  hazards. 
EPA  has  ba.sed  its  biotechnology 
rulemaking  efforts  on  section  5.  the 
other  major  TSCA  provision.  Section  5 
establishes  a  90-day  process  for  EPA  to 
screen  certain  chemical  substances 
before  they  are  produced.  Within  the  00 
days  following  receipt  of  notification. 
EPA  has  to  decide  whether  to  drop  the 
substance  from  further  consideration  or 
to  impose  controls. 

Set;tion  5(a)  allows  EPA  to  require 
submission  of  a  notification  for  two 
types  of  microorganisms,  those  that  are 
con.sidered  'new'  chemical  substances 
and  those  that  will  be  made  for  a 
"significant  new  use."  In  both  cas»-s, 
notification  is  not  triggered  by  a 
determination  that  a  risk  is  present.  Risk 
is  fully  considered  during  or  after  the 
screening  process.  Those  substances 
defined  as  "new  chemical  substances" 
are  automatically  subject  to  notice 
requirements.  Chemical  substances 
which  are  made  for  a  significant  new 
use  are  subjet.t  to  notiluation  u-ben  EPA 
issues  a  rule  for  the  particular 
substance. 

While  the  statute  TSCA  does  not 
distinguish  between  the  form  or  content 
of  the  notifi(.ations  for  new  substances 
or  new  uses,  EPA's  current  regulatory 
program,  which  is  largely  applicable  to 
traditional  chemicals,  does.  The 
notification  for  a  new  c:hemical 
substance  is  called  a  premanufaf;tur»j 
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notice  (PMN).  The  notification  for  a 
significant  new  use  is  called  a 
significant  new  use  notice  (SNUN).  For 
the  biotechnology  program,  however. 
EPA  is  proposing  to  refer  to  either  type 
of  notification  as  a  Microbial 
Commercial  Activity  Notice  or  MCAN. 

Notices  under  section  5(a)  are 
submitted  by  manufacturers  of  new 
chemical  substances,  and  by  persons 
who  manufacture  or  process  chemical 
substances  for  a  significant  new  use. 
TSCA  section  3(7)  defines 
"manufacture"  to  mean  import  into  the 
United  States,  production  or 
manufacture.  Thus,  the  word 
manufacture  as  used  in  this  preamble 
refers  to  importation  and  any  type  of 
production,  as  well  as  to  those  activities 
that  may  commonly  be  considered 
manufacture.  TSCA  section  3(10) 
defines  "process"  as  preparation  of  a 
substance,  after  its  manufacture,  for 
distribution  in  commerce. 

a.  Distinction  between  "commercial 
purposes"  and  "general  commercial 
use. "TSCA  section  5(i)  limits  section  5 
screening  to  activities  "for  commercial 
purposes."  The  term  "commercial 
purposes"  applies  to  all  activities  that 
derive  actual  or  potential  commercial 
benefit  for  persons  associated  with  those 
activities.  This  includes  R&D  designed 
to  result  in  a  commercial  product, 
whether  or  not  a  product  is  actually 
developed.  A  discussion  of  various 
options  for  EPA  to  decide  what 
constitutes  commercial  purposes  under 
this  rule  appears  at  Unit  III. A. 

These  rules  propose  different  review 
procedures  for  mijcroorganisms  used  for 
commercial  R&.D  and  for 
microorganisms  that  are  no  longer  in 
R&D  and  are  intended  for  commercial 
distribution.  In  order  to  distinguish 
between  commercial  R&D  and  other 
types  of  commercial  activity.  EPA  is 
describing  use  for  commercial  purposes 
beyond  R&D  as  "general  commercial 
use." 

b.  Definition  of  "new. "  The  term. 
"new  che.-nical  substance."  is  defined  at 
TSCA  section  3(9)  as  a  substance  not  on 
the  TSCA  Inventory  of  Chemical 
Substances  ("Inventor)'")  manufactured 
in  the  United  States.  Compilation  and 
publication  of  the  Inventory  is  a 
requirement  imposed  on  EpA-by  TSCA 
section  8(h).  When  EPA  completes 
review  of  a  new  substance,  the 
substance  is  placed  on  the  Inventory 
upon  EP.\'s  receipt  of  a  Notice  of 
Commencement  which  indicates  that 
production  has  begun.  At  this  point,  the 
substance  is  no  longer  new.  and 
subsequent  producers  do  not  have  to 
submit  PMNs. 

EPA  has  a  longstanding  policy  of  not 
explicitly  listing  on  the  Inventor>' 


unprocessed  naturally  occurring 
substances.  Instead,  these  substances  are 
considered  to  be  implicitly  included  on 
the  Inventory  (see  40  CFR  710.4(b)). 
Thus,  they  are  not  "new"  and  do  not 
require  PMNs. 

In  defining  what  constitutes  an 
unprocessed  naturally  occurring 
substance.  EPA  has  distinguished 
between  substances  isolated  from  nature 
-using  more  or  less  mechanical  means 
and  those  isolated  from  nature  using 
more  sophisticated  forms  of  human 
intervention,  such  as  chemical 
reactions.  The  latter  substances  remove 
from  a  natural  product  something  that, 
by  itself,  does  not  exist  in  nature.  One 
exqmple  i<s  Mm:  natural  latex  extracted 
from  trees  is  a  naturally  occurring 
substance,  but  the  rubber  formed  after 
chemical  coagulants  are  added  is  not  (42 
PR  64589,  December  23, 1977). 

EPA  is  retaining  for  this  rulemaking 
its  interpretation  of  "new" 
microorganisms  as  discussed  in  the 
1986  Policy  Statement.  Under  that 
interpretation,  microorganisms  resulting 
from  deliberate,  intergeneric 
combinations  of  genetic  material 
constitute  "new"  microorganisms 
subject  to  PMN  requirements.  For  the 
purposes  of  the  Policy  Statement,  the 
Agency  defined  intergeneric 
microorganisms  as  those  formed  by 
deliberate  combinations -of  genetic 
material  from  source  organisms  in 
different  genera.  EPA  may  decide  to 
reconsider  its  interpretation  of  "new" 
microorganism  at  a  later  time  and  in 
aseparate  rulemaking.  EPA  requests 
comment  on  whether  it  should  explore 
alternative  interpretations  of  "new" 
microorganism. 

In  the  1986  Policy  Statement.  EPA 
excluded  from  the  definition  of  a  '.'new" 
microorganism,  thc.^e  microorganisms 
that  have  resulted  from  the  addition  of 
intergeneric  material  that  is  well- 
characterized  and  contains  only  non- 
coding  regulatory  regions  such  as 
operators,  promoters,  ori't^ins  of 
replication,  terminators,  and  ribosome- 
binding  regions.  EPA  is  also  proposing 
to  retain  this  e.xclusion  as  part  of  Its  ' 
interpretation  of  "new"  microorganism. 

In  the  course  of  implementing  the 
1986  Policy  Statement,  the  Agency 
recognizedihat  it  had  to  develop  . 
additional  guidance  concerning  the 
definition  of  a  new  microorganism.  It 
became  apparent  that  a  policy  was 
needed  to  address  certain  genetic 
elements  which  can  be  transferred     - 
between  microorganisms  of  different 
genera.  These  are  termed  mobile  genetic 
elements  (MGEs)  and  include  plasmlds 
and  transposons.  EPA  developed 
additional  guidance  concerning  whether 
microorganisms  modified  using  vectors 


that  contained  MGEs  or  parts  of  MGEs 
were  considered  nevy.  The  Agency 
indicated  that  the  major  consideration  is 
the  source  of  the  original  isolation  of  the 
MGE.  EPA  stated  that  microorganisms 
would  be  considered  "new"  and  thus 
subject  to  PMN  requirements,  if  the 
MGE  was  originally  isolated  from  a 
microorganism  in  a  genus  different  from 
the  recipient  genus.  Microorganisms 
would  be  considered  intrageneric,  and 
hence  not  subject  to  PMN  requirements, 
if  the  MGE  was  originally  isolated  from  ' 
a  microorganism  in  the  same  genus  as 
the  recipient.  - 

The  Agency  has  adopled  this 
interpretation  forj-ea.sons  of  regulatory 
clarity  and  uncertainty  about  the 
possibility  of  the  resulting 
microorganism  exhibiting  new  traits. 
For  example,  some  MGEs  may  contain 
genetic  material  that  normally  is  not 
expressed  in  one  microorganism  but, 
when  inserted  into  another 
microorganism,  may  be  expressed'and 
result  in  a  new  trait.  Since  the  Agency 
plans  to  continue  to  use  the  1986  Policy 
Statement  interpretation  of  "new"  to  be 
intergeneric  microorganisms,  the 
Agency  will  continue  to  use  this  MGE 
guidance  to  clarify  what 
microorganisms  would  be  subject  to 
TSCA  section  5  reporting.  EPA 
specifically  requests  comments  on 
whether  the  MGE  interpretation 
provides  appropriate  assistance  for 
determining  whether  a  microorganism  is 
intergeneric  or  whether  additional 
modifications  which  would  be  useful  in 
clarifving  which  intergeneric  • 
microorganisms  should  be  reported 
under  TSCA  section  5. 

G.  Significant  new  use.  EPA 
determines  a  use  is  a  significant  new 
use  by  issuing  a  rule.  The  rule  is  called 
a  significant  new  use  rule  or  SNUR. 
Section  5(a)(2)  sets  forth  some  of  the 
relevant  considerations  for  issuing  a' 
SNUR.  The  considerations  generally 
include  changes  in  the.t>  pe  or  forrn  of 
exposure  to  a  substance.  Although  EPA 
is  not  proposing  any  specific  SNURs  in 
this  rulemaking.  EPA  is  proposing  to  set 
up  processes  for  issuing  SNURs  for 
.  microorganisms  if  needed  in  the  future.  . 
See  Unit  IV.C.  of  this  preamble  for  a 
discussion  of  the  proposed  SNUR 
processes. 

d.  Section  5  regulatory  mechanisms.  If 
the  90-day  period  provided  for  review 
of  a  PMN  or  SNUN  expires  and  EPA  has 
taken  no  action,  production  of  the 
substance  may  begin.  However,  within 
the  review  period,  EPA  may  prevent  or 
limit  production  of  the  substance  under 
section  5(e)  or  5(f).  Under  section  5(e) 
EPA  may  issue  an  order  prohibiting  or 
limiting  production  of  a  substance,  if 
the  Agency  determines  that  information 


is  insufficient  and  the  substance  may 
present  unreasonable  risk  or  its  use  may 
resuh  in  substantial  exposure.  If  the 
notification  submitter  objects,  the 
section  5(e)  order  does  not  take  etTect 
and  EPA  may  go  to  court  to  obtain  an 
injunction  to  accomplish  the  same  goals 
as  the  section  5(e)  order. 

Alternatively,  if  EPA  finds  that  a 
substance  presents  or  will  present  an 
unreasonable  risk,  the  Agency  may, 
under  section  5(f),  go  to  court  for  an 
order  restricting  or  prohibiting 
production  or  issue  an  administrative 
order  or  immediately  effective  rule  to 
accomplish  that  result. 

If  EPA  decides  subsequent  to 
Inventory  listingthat  further  oversight  is 
needed,  the  Agency  may  use  other 
provisions  of  TSCA.  These  could 
include  SNURs  or  other  rules  that 
would  require  testing  (TSCA  section  41, 
information  submission  (TSCA  section 
8)  or  substantive  restrictions  (TSCA  ' 
section  6). 

e.  Exemptions  from  the  section  5 
notification  process.  Section  5(h) 
provides  for  certain  exemptions  from 
screening.  Three  are  relevant  to 
biotechnology.  Section  5(h)(1)  allows 
manufacturers  or  processors  of 
substances  only  for  test  marketing  to 
apply  to  EPA  for  an  exemption  from  full 
notification.  Unit  II.C.3.  of  this  preamble 
discusses  the  test  marketing  exemption 
(TME)  for  microorganisms. 

Section  5(h)(3)  provides  that  the 
screening  mechanisms  do  not  apply  to 
substances  manufactured  or  proces.sed 
only  in  "small  quantities"  for  R&D. 
.  provided  that  persons  engaged  in  R&D 
activities  for  a  manufacturer  are  notified 
of  any  risks  to  health  associated  with 
the  substance.  Section  5(h)(3)  authorizes 
EPA  to  define  by  rule  what  constitutes 
small  quantities  and  to  prescribe  the 
form  and  manner  of  risk  notification. 
EPA  is  proposing  a  small  quantities 
definition  that  is  limited  to  contained 
structure  R&D  uses  of  microorganisms. 
There  would  be  no  small  quantities 
exemption  for  microorganisms 
introduced  into  the  environment  during 
commercial  RAD,  thus  use  of  such 
microorganisms  must  be  reviewed.  This 
modification  is  described  at  Unit  U.D.  of 
this  preamble.  The  rationale  for  this 
modification  is  discussed  at  Unit  ni.8. 
of  this  preamble. 

Section  5(h)(4)  allows  EPA  to  exempt 
new' substances  from  all  or  part  of 
section  5  screening  requirements,  if  the 
Agency  determines,  by  rule,  that  such 
substances  will  not  present  an 
unreasonable  risk.  EPA  is  proposing.to 
use  section  5(h)(4)  to  exempt  certain 
categories  of  microorganisms  from 
screening  as  new  microorganisms. 
Additionally,  EPA  is  proposing  under 


section  5(h)(4)  to  allow  R&D 
introductions  of  microorganisms  into 
the  environment  on  the  condition  that 
EPA  has  approved  them  through 
expedited  review  of  information 
submitted  in  a  TSCA  Experimental 
Release  Application,  or  TERA.  The 
TERA  process  is  described  in  Unit  II.D. 
of  this  preamble.  EPA  is  also  proposing 
other  section  5(h)(4)  exemptions  for 
sped  fie  microorganisms  and  classes  of 
microorganisms  as  described  in  Unit 
II.C.  of  this  preamble.  The  rationale  for 
all  exemptions  proposed  under  section 
5(h)(4)  apfJears  in  Unit  III.C.  of  this 
preamble. 

3.  Substantial  risk  notification.' 
Section  8(e)  requires  reporting  by 
manufacturers,  processors  and 
distributors  who  come  across 
information  that  their  chemical 
substance  could  cause  a  "substantial 
risk."  Section  8(e)  is  a  self- 
implementing  provision  of  TSCA.  Thus, 
if  a  manufacturer,  processor  or 
distributor  of  a  microorganism  finds 
appli«:able  information,  that  information 
must  be  submitted  to  EPA.  Unit  IV.F.  of 
this  preamble  discusses  section  8(e)  in 
further  detail. 

4.  Applicability  of  TSCA  section  26. 
Section  26(c)  authorizes  EPA  to  take  any 
acUon  under  TSCA  for  a  categor>'  of 
cheinical  substances.  EPA  proposes  to 
use  this  authority  extensively  in  this 
rule.  The  reasons  for  grouping 
microorganisms  into  categories,  which 
include  new  microorganisms  used  for 
R&D  and  certain  aew  microorganisms 
manufactured  for  general  commercial 
use.  are  explained  in  applicable 
sections. 

IL  Structure  of  the  Proposed  Rule 

This  portion  of  the  preamble 
discusses  the  major  provisions  of  these 
rules.  The  rationale  supporting  these 
provisions  follows  in  Unit  III.  Unit  II.A. 
describes  how  to  determine  whether 
reporting  is  required.  Unit  U.B. 
describes  general  administrative 
-procedures  that  would  be  applicable  to 
all  notices  submitted.  To  facilitate 
understanding  of  this  proposed  rule, 
requirements  for  microorganisms 
manufactured  for  general  commercial 
use  are  discussed  separately  from  those 
for  microorganisms  used  for  commercial 
R&D.  Unit  II.C  describes  procedures 
applicable  to  microorganisms  which  are 
manufactured  for  general  commercial 
use.  Unit  n.D.  contains  a  similar 
description  of  procedures  applicable  to 
microorganisms  used  for  R&D. 

While  these  regulations  are  modelled 
after  and  incorporate  many  of  the 
procedures  in  the  existing  TSCA  section 
5  screening  program  for  traditional 
chemical  substances  which  EPA  has 


operated  for  the  past  decade, 
modifications  have  been  made,  as 
appropriate,  to  address  the  specific 
characteristics  of  microorganisms.  In 
this  respect,  this  proposed  rule 
incorporates  well-established 
procedures  which  EPA  has  adopted  in 
previous  mlemakings.  The  pro<;edures 
are  currently  contained  in  the  Code  of 
Federal  Regulations  ("CFR")  at  parts 

720  (premanufacture  notification)  and 

721  (significant  new  u.se  notification 
requirements).  EPA  has  decided, 
however,  to  establish  a  new  part  in  the 
CFR  which  applies  specifically  to 

-  microorganisms.  EPA  believes' that 
placing  regulations  affecting 
microorjjanisms  screened  under  TSCA 
section  5  in  one  place,  part  725,  will  be 
more  convenient  and  efficient. 

EPA  has  only  made  changes  to  the 
procedures  in  parts  720  and  721  to  the 
extent  required  by  unique 
characteristics  of  microorganisms.  EPA 
is  therefore  not  soliciting  comment  on 
the  procedures  in  proposed  part  725 
that  are  incorporated  ft-om  parts  720  and 
721. 

EPA  will  only  consider  comments  to 
the  extent  they  address  the  new    ' 
procedures  and  requirements  in 
proposed  part  725. 

In  addition  to  a  preferred  approach  for 
certain  issues,  this  preamble  often 
contains  a  discussion  of  alternatives. 
EPA  solicits  public  comment  on  the 
preferred  approaches  and  the 
.=ilternatives  discussed  in  this  documeiit. 
Depending  on  publifc  comment  rei»ived 
on  the  various  proposals,  any  of  these 
ahernatives  may  be  adopted  in  the  final 
niles. 

A.  Determining  Whether  Reporting  Is 
Required 

Manufacturers  or  processo.-s  would 
follow  the  process  laid  out  below  to 
determine  whether  their  microorganism 
is  subject  to  reporting  and.  if  if  is,  how 
it  would  be  treated  under  this  p.-oposed 
nilemaking.  They  must  first  determine 
whether  their  microbial  products  are 
subjec:t  to  TSCA.  Subpart  A  of  part  725 
contains  the  regulations  applicable  to 
this  determination.  Many 
microorgani.sms  are  not  subject  to  the 
requirements  of  this  proposed  rule, 
because  they  are  statutorily  outside  the 
jurisdiction  of  TSCA.  Statutory' 
jurisdiction  is  discussed  in  Unit  I.C.  of 
this  preamble. 

1.  Determining  whether  a 
microorganism  is  new  or  subject  to  a 
SXl'R.  Af^er  manufacturers  of 
microorganisms  deteiwine  that  their 
products  are  subject  to  TSCA.  they  must 
detennine  whether  the  microorganisms 
are  new.  Section  725.3  defines  a  new 
microorganism  as  one  that  is  not 
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included  on  the  Inventory. 
Microorganisms  may  be  either 
implicitly  or  explicitly  included  on  the 

Inventory. 

a.  Implicit  inclusion.  In  its  1986 
Policy  Statement,  EPA  stated  that 
intergeneric  microorganisms  were  the 
only  microorganisms  that  would  not  be 
implicitly  included  on  the  Inventory.  As 
discussed  in  Unit  I.C.  of  this  preamble, 
EPA  will  continue  to  use  the  1986 
Policy  Statement  interpretation  for  this 
rulemaking. 

b.  Explicit  listing.  A  microorganism  is 
not  new,  if  it  is  explicitly  Hsted  or 
implicitly  included  on  the  Inventory. 
Microorganisms  are  placed  on  the 
Inventor>'  if  they  have  been  previously 
manufactured  in  the  United  States  for 
general  commercial  use.  EPA  explicitly 
lists  microorganisms  that  it  has 
previously  reviewed,  after  it  is  informed 
that  production  has  begun  through 
receipt  of  a  Notice  of  Commencement  of 
Manufacture  (NOC)  (see  §  725.190).  If  a 
microorganism  is  not  considered  to  be 
implicitly  included  on  the  Inventory, 
the  public  Inventory  needs  to  be 
consulted  to  determine  whether  the 
microorganism  is  explicitly  listed. 
Microorganisms  may  also  be  explicitly 
listed  but  treated  as  confidential  and  not 
placed  on  the  public  Inventory. 

c.  SS'UR  listing.  After  persons 
determine  that  their  microorganisms  are 
included  on  the  Inventory,  they  must 
then  check  to  see  if  the  microorganisms 
are  subject  to  a  SNUR.  Where 
appropriate,  microorganisms  subject  to 
SNURs  will  be  identified,  both  on  the 
Inventory  and  in  Subpart  M  of  part  725. 
The  SNUR  process  is  discussed  in  Unit 
IV. C.  of  this  preamble. 

2.  Consulting  EPA  when 
microorganism  identity  or  use  is 
confidential  or  uncertain.  Specific 
situations  arise  under  these  rules  when 
persons  would  need  to  consult  listings 
of  microorganisms  to  determine  whether 
a  particular  microorganism,  or  use  of  a 
microorganism,  is  subject  to  reporting. 
These  listings  include  the  Inventor^-; 
Subpart  M  of  part  725.  which  lists 
significant  new  use  rules;  and  §  725.239. 
which  lists  certain  microorganisms 
exempt  from  R&D  reporting  under  part 
725.  The  listings  are  explained  in  the 
text  of  the  regulation.  " 

There  would  be  two  specific 
circumstances  under  which  it  may  not 
be  possible  to  determine  whether  a 
particular  microorganism  is  listed.  First, 
the  actual  identity  or  use  may  be 
claimed  confidential  by  a  person  who 
originally  manufactured  or  processed 
the  microorganism.  In  this  case,  a  so- 
called  generic  name  or  use  would 
appear  on  the  public  Inventory,  and  the 
actual  identity  or  use  would  be  on  a 


confidential  listing  not  available  to  the 
public.  Unit  IV.D.  on  Confidential 
Business  Information  (CBI)  explains  the 
generic  name  and  use.  The  second 
circumstance  would  be  that  a  non- 
confidential identity  of  a  microorganism 
may  not  be  precise  enough  for  a  person 
to  determine  whether  it  describes  a 
particular  microorganism  that  could  be 
subject  to  reporting.  This  circumstance 
may  arise  because  of  the  imprecision  of 
scientific  nomenclature  in  biology, 
particularly  in  microbiology,  or  because 
similarities  in  modified  genetic  material 
may  raise  questions  of  equivatency  (see 
Unit  IV.B.). 

To  assist  persons  in  determining  their 
reporting  obligations,  EPA  has 
established  a  procedure  whereby  a 
person  may  file  a  submission 
establishing  a  bona  fide  intent  to 
manufacture  or  process  a  microorganism 
and  request  that  the  Agency  determine 
whether  that  microorganism  is  on  the 
applicable  listing.  EPA's  goal  is  to 
respond  in  30  days  to  the  request, 
informing  the  requestor  whether  there  is 
an  Obligation  to  report  under  these 
regulations  (see  §  725.15).  This 
procedure  allows  EPA  to  ensure 
appropriate  reporting  while  maintaining 
the  confidentiality  of  legitimate  trade 
secrets.  This  is  a  well-established 
procedure  in  the  Agency's  current 
regulations  on  TSCA  section  5  reporting 
(see  §§  720.25  and  721.11).  This 
preamble  will  note  when  this  process, 
known  as  a  "bona  fide,"  applies. 

B.  General  Administrative  Procedures 

After  submitters  determine  that  they 
have  a  microorganism  subject  to  TSCA 
section  5,  they  must  determine  what 
type  of  submission  will  satisfy  their 
reporting  obligations.  The  first  decision 
is  whether  the  microorganism  will  be 
used  for  R&D  or  general  commercial  use. 
The  specifics  of  the  subm.ission  and 
review  processes  for  general  commercial 
use  and  for  R&D  are  covered  in  Units 
II.C.  and  II. D.  of  this  preamble, 
respectively.  However,  some 
administrative  procedures  apply 
generally  to  all  microorganism 
submissions.  Therefore,  general 
administrative  procedures  are  discussed 
in  this  Unit. 

Subpart  B  of  part  725  contains 
administrative  procedures  generally 
applicable  to  all  submissions.  Most  of 
these  are  rather  mechanical,  such  as 
general  recordkeeping  requirements, 
procedures  for  determining  whether 
submissions  are  complete  and  properly 
filed,  how  to  determine  when  the 
Agency  will  begin  the  review  period 
designated  for  a  particular  submission, 
and  under  what  circumstances  the 
Agency  or  the  submitter  may  suspend. 


extend,  or  terminate  a  review.  The  more 
important  administrative  procedures  are 
discussed  in  this  Unit. 

1.  Prenotice  consultation.  EPA 
recommends  that  potential  submitters 
begin  discussions  with  EPA  staff  early 
in  the  submission  planning  process  to 
identify  any  special  data  requests  and 
preliminary  concerns  that  may  be 
associated  with  the  microorganism.  This 
may  save  significant  time  later  in  the 
review  process.  Any  meetings  and     - 
relevant  written  communications  may 
be  claimed  confidential.  Persons  who 
are  unsure  as  to  whether  their 
microorganisms  are  subject  to  any  of  the 
requirements  of  part  725  should  consult 
with  EPA  before  preparing  any 
submission. 

With  reference  to  R&D,  EPA 
recognizes  that  research  proceeds 
through  various  stages.  Potential 
submitters  may  find  it  advantageous  to 
begin  discussions  with  EPA  as  efsrly  as 
the  grant  proposal  stage,  even  though 
they  would  not  be  required  to  file  a 
submission  under  part  725  until  the 
latter  stages  of  their  research  program. 
Early  consultation  with  the  Agency 
could  assist  submitters  in  the  planning 
stages  of  their  research  program  in 
addition  to  providing  a  smoother 
submission  and  review  process. 

2.  Submission  process.  The  general 
requirements  pertaining  to  the 
submission  process  are  found  at 
§§725.25  through  725.36. 

a.  Preparing  submissions.  The  data  to 
be  included  in  submissions  for 
microorganisms  would  be  different  from 
those  for  traditional  chemicals,  because 
microorganisms  may  pose  different  risks 
than  those  posed  by  traditional 
chemicals.  To  assist  persons  preparing 
submissions  under  this  proposed  rule, 
EPA  has  developed  a  special  guidance 
document  entitled  "Points  to  Consider 
in  the  Preparation  and  Submission  of 
TSCA  Notifications  for 
Microorganisms."  At  this  time,  a  special 
form  has  not  been  developed  for 
microorganism  submissions.  Therefore, 
persons  preparing  microorganism 
submissions  should  follow  the  format 
Outlined  in  the  guidance  document. 
This  document  is  available  from  the 
Environmental  Assistance  Division  (see 
the  address  listed  under  the  FOR 
FURTHER  INFORMATION  CONTACT 
Unit). 

The  regulatory  text  describes  the  type 
of  information  that  is  relevant  for  each 
specific  type  of  submission.  Submitters 
should  submit  all  reasonably 
ascertainable  information  which  they 
believe  will  assist  EPA  in  evaluating  the 
microorganisms,  including  information 
not  specifically  listed  that  submitters 
believe  will  be  useful  for  EPA's  risk 


assessment.  When  information  listed  in 
the  regulatory  text  is  not  submitted,  a 
brief  explanation  of  why  such 
information  is  not  available  or  not 
applicable  should  be  included. 
Prenotice  consultation  may  assist  in 
identifying  specific  information 
appropriate  for  a  submission. 

b.  Incomplete  submissions.  After  an 
initial  evaluation,  EPA  may  determine 
that  a  submission  is  incomplete  and  that 
the  review  period  cannot  begin  (see 
§  725.33  of  the  regulatory  text).  If  EP.^ 
finds  the  submission  incomplete.  EPA 
will  notify  the  submitter  within  30  days 
of  receipt  of  the  submission  and  will 
provide  the  submitter  with  an 
opportunity  to  provide  additional 
information.  If  the  submitter  promptly 
provides  additional  information 
sufficient  to  evaluate  the  effects  of  the 
microorganism,  the  evaluation  will  not 
be  delayed  beyond  time  for  a  reasonable 
conjiideration  of  the  new  information. 
Otherwise,  EPA  may  declare  the 
submission  incomplete  and  the  review 
period  will  not  begin  until  EPA  receives 
the  necessar>'  information. 

3.  Review  process.  The  requirements 
pertaining  generally  to  th^  review 
process  are  found  at  proposed  §§  725.40 
through  725.60. 

a.  Public  involvement.  EPA  is  aware 
that  there  is  considerable  public  interest 
in  the  review  of  submissions  involving 
new  microorganisms  and  is  committed 
to  keeping  the  process  as  open  as 
possible.  Following  receipt  of  a 
submission,  EPA  is  required  bv  TSCA  to 
issue  a  notice  in  the  Federal  Register 
describing  the  submission  (see  §725.40 
of  the  regulatory  text).  The  Federal 
Register  notice  would  include 
nonconfidential  information  on  such 
items  as  the  identity  of  the 
microorganism,  the  type  of  use, 
occupational  exposure,  produc  tion 
volume,  a  summary  of  test  data 
included  in  the  submission,  and  the 
submitter's  identity.  If  inicroorg.qnism 
identity  and  use  are  claimed 
confidential,  EPA  includes  generic 
descriptioits  of  this  information  in  the 
Federal  Register  notice.  Unit  IV.D.  of 
this  p.'-eamble  discusses  confidentiality 
and  generic  descriptions.  EPA  would  " 
maintain  a  nonconfidential  copy  of  the 
submission  in  the  TSCA 
Nonconfidential  Information  Center  for 
public  inspection.  The  public  will  have 
an  opportunity  to  comment  on 
submissions  received  by  EPA.  The 
length  of  the  comment  period  m.ay  be 
a.%cted  by  the  need  to  hold  a  meeting 
of  experts  to  address  a  particular 
submission,  or  to  consider  novel 
scientific  issues  raised  by  the 
submission. 


b.  State  coordination.  EPA  has 
developed  comprehensive  procedures  to 
coordinate  reviews  of  submissions  and 
to  share  scientific  information  to  the 
fullest  extent  with  appropriate  State  and 
local  authorities.  For  example,  under 
EPA's  current  procedures  for  review  of 
field  tests  under  the  1986  Policy 
Statement,  within  the  first  week  of 
receipt  of  a  submission,  an  EPA  review 
Coordinator  contacts  by  telephone  the 
appropriate  regulatory  agencies  in  the 
State(.s)  where  the  test  will  be  conducted 
to  inform  them  of  the  submission.  If 
requested,  a  nonconfidential  copy  of  the 
submission  is  mailed  to  the  State.  If  a 
site  visit  is  to  be  conducted,  EPA  staff 
contacts  State  and  EPA  regional 
personnel  early  in  the  review  period  to 
begin  coordination  of  the  site  visit. 
Nonconfidential  reports,  assessments, 
and  public  comments  added  to  the 
Public  Docket  are  routinely  made" 
available  to  State  personnel  upon 
request.  In  addition.  State  personnel 
receive  a  copy  of  EPA's  draft  risk 
assessm.ent,  and  comments  and 
concerns  raised  by  the  State(s)  are  given 
careful  attention  in  the  risk  a.ssessmejit. 
At  the  conclusion  of  the  review  period. 
State  personnel  receive  a  copy  of  any 
document  which  addresses  the 
conditions  under  which  the  field  test 
can  be  performed. 

EP.A  is  also  requiring  that  persons 
who  are  preparing  submissions  for  R&D 
activities  provide  evidence  of  having 
notified  appropriate  State  authorities 
(see  §  725.255  of  the  regulatory  text). 
Submission  of  copies  of  any 
correspondence  with  State  authorities 
concerning  the  proposed  field  trial,  for 
example,  would  satisfy  this 
requirement.  EPA  also  strongly 
encourages  such  submitters  to  inform 
communities  located  near  potential  test 
sites  of  their  plans  to  introduce 
microorganisms  into  the  environment. " 

c.Vse  ofe.yperts.  In  performing 
assessments.  EPA  intends  to 
supplement  its  staff  expertise  as 
necessary  by  using  experts  from  other 
go\ernment  agencies,  academia,  and 
other  independent  sources.  EPA 
assessments  may  be  reviewe'd  by  a 
subcommittee,  composed  of  scientists 
with  relev.int  expertise,  of  EPA's 
Biotechnology  Science  Advisory 
Committee  (DSAC)  at  a  public  meeting. 
Certain  portions  of  the  meetings  may-be 
( lo.sed  to  discuss  confidential  business 
information  (CBI).  EPA  will  consider  all 
BSAC  Subcommittee  recommendations 
in  its  final  derisions.  Procedures  have 
been  developed  to  ensure  that  experts 
contributing  to  EPA's  biotechnology 
reviews  will  not  have  conflicts  of   ' 
interest. 


d.  Changes  to  the  review  process.  The 
review  period  starts  on  the  date  EPA 
determines  the  submission  is  complete 
and  runs  for  a  period  of  time  specified 
for  each  submission  type.  A  submitter 
may  voluntarily  withdraw  a  submission 
at  any  time,  or  suspend  the  review 
period  for  a  specified  period  of  time. 
Suspension  of  the  review  period  may  be 
beneficial  when  questions  that  arise' 
during  the  notice  review  period  require 
additional  time  to  address.  For  good 
cause.  EPA  may  extend  the  review 
period  up  to  a  total  of  the  length  of  time 
specified  for  each  type  of  submission. 

4.  Recordkeeping  and  compliance. 
The  requirements  for  recordkeeping, 
com.pliance,  and  inspections  are  found 
at  §§  723.65,  725.70.  and  725.75, 

■  respectively.  In  addition  to 
recordkeeping  requirements  generally 
applicable  to  all  submissions,  EPA  is 
proposing  recordkeeping  requirements 
specific  to  each  submission  type.  For 
certain  exemptions  from  fullreporting 
under  .section  5,  the' recordkeeping 
requirements  are  a  key  part  of 
compliance  with  the  exemption. 
Compliance  and  inspection 
requirements  are  the  same  as  those  for  " 
traditional  chemicals. 

5.  Petitions  to  exempt  new 
mirronrganisms.  Provisions  for 
applications  to  request  exemptions  for 
new  microorganisms  from  the 
requirements  of  all  or  part  of  part  725 
are  found  at  §  725.67. 

C.  Reporting  General  Commercial  t'se  of 
TSCA  Microorganisms 

This  Unit  discusses  who  is  subject  to 
microbial  commercial  activity. notice 
(MCAN)  reporting,  the  MCAN 
submission  and  review  process,  and 
exemptions  from  MCAN  reporting  ior 
general  commercial  use. 

1.  Determining  whether  MCA.V 
reporting  is  required.^uhpa'n  D  of  pun 
725  would  require,  with  some 
e.xceptions.  submission  of  a  MCAN  \i\ 
persons  who  intend  to  manufacture  or 
import  new  microorgaiiisms,  and  by 
persons  who  intend  to  manufacture, 
import,  or  process  microorganisms  for  ,i 
significant  new  use.  A  MCAN  must  he 
submitted  90  days  before  manufac!i:rr. 
import,  or  processing  of  the 
microorganism  for  commercial 
purposes.  Because  EPA  has  a-sepa.'-ate. 
less  burdensome,  screening  process  i'^r 
R&D  involving  microorganisms  (.see 
Unit  II.D.  of  this  preamble),  the  .^gi-ncy 
expects  that,  in  genera!,  the  MCAN  will 
be  suh.mided  only  for  microorganisms 
for  general  commercial  use. 

2.  MCAX  submission  and  re\  ;>u 
prore.s.v— a.  MCA>J  submission  pror,.. ss. 
The  purpose  of  EPA's  review  of  MC.Ws 
would  be  similar  to  EPA's  purpose  in 
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reviewing  PMNs  and  SNUNs  submitted 
for  traditional  chemical  substances.  The 
purpose  of  a  MCAN  would  be  to  provide 
EPA  with  information  necessary  to 
identify  and  list  a  microorganism  on  the 
TSCA  Inventory  (if  the  microorganism  is 
new)  and  to  determine  whether  the 
microorganism  would  pose  an 
unreasonable  risk  to  human  health  or 
the  environment  EPA  must  conduct  a 
review  that  considers  all  the  reasonably 
ascertainable  information  on  potential 
human  health  and  environmental  effects 
of  a  microorganism.  The  information  to 
be  included  in  the  MCAN  is  listed  in 
§§  725.155  and  725.160  of  subpart  D. 
Submitters  must  develop  a  MCAN  that 
describes  the  characteristics  and 
construction  of  the  new  microorganism 
as  well  as  describing  conditions  of 
manufacture  and  use.  In  addition, 
submitters  must  reference  any 
published  literature  on  the 
microorganism  and  its  parental  strains 
and  submit  available  data  from 
laboratory,  greenhouse  studies,  and/or 
R&D  field  tests  using  the 
microorganism. 

b.  MCy4 A/ rev/ew  process.  All  reviews 
of  microorganisms  will  follow 
established  administrative  steps  that  are 
the  same  for  all  chemical  substances 
subject  to  90-day  review.  For  good 
cause.  EPA  may  extend  the  initial 
review  period  by  an  additional  90  days, 
for  a  total  of  180  days.  During  this  time 
the  microorganism  cannot  be 
manufactured  or  processed  for 
commercial  purposes. 

c.  Regulatory  decision.  EPA  may  reach 
one  of  three  decisions  during  the  review 
period  based  on  a  balancing  of  the  risks 
and  benefits  presented  by  the 
microorganism:  There  is  sufficient 
information  to  determine  that  the  risks 
will  not  be  unreasonable;  there  is 
sufficient  information  to  determine  that 
the  risks  are  unreasonable;  or  there  is 
insufficient  information  to  make  a 
reasoned  evaluation  of  risk,  and  the 
substance  may  present  an  unreasonable 
risk  or  there  may  be  significant  or 
substantial  human  or  environmental 
exposure  to  it. 

Unless  EPA  notifies  the  submitter  to 
the  contrary,  the  submitter  may  begin  to 
manufacture  and  use  the  microorganism 
at  the  end  of  the  90-day  period. 
However,  if  the  information  available  is 
insufficient  to  reasonably  evaluate  the 
risk  and  the  substance  may  present  an 
unreasonable  risk,  EPA  may  issue  an 
order  under  TSCA  section  5(e)  to  limit 
or  prohibit  the  manufacture,  processing, 
distribution  in  commerce,  use,  or 
disposal  of  the  microorganism.  In  the 
past,  EPA  has  found  it  useful  to 
negotiate  with  submitters  to  develop 
consent  orders,  sparing  both  the 


submitter  and  EPA  the  legal  proceedings 
that  may  be  involved  in  a  unilaterally 
issued  order.  Under  a  consent  order,  the 
submitter  generally  agrees  to  develop 
additional  information  or  to  accept 
certain  restrictions  in  return  for 
permission  to  proceed  with  its  plans  to 
manufacture  or  import  the  substance. 

In  the  situation  where  EPA  decides 
that  risks  will  be  unreasonable,  it  may 
use  TSCA  section  5(f)  to  require 
measures  to  reduce  risks  to  an 
acceptable  level  as  a  condition  of 
manufacture  and  use.  Alternatively, 
EPA  may  prohibit  manufacture  or  use, 
if  there  are  no  measiu«s  available  or 
practicable  to  sufficiently  reduce  the 
risk. 

3.  Exemptions  from  MCAN  reporting. 
Persons  intending  to  manufacture  new 
microorganisms  for  general  commercial 
use  may  not  have  to  submit  a  MCAN 
prior  to  commencing  manufacture,  if  the 
microorganisms  they  intend  to  use 
qualify  for  exemptions  from  MCAN 
reporting.  This  unit  discusses  one 
exemption  developed  for  traditional 
chemicals  that  will  not  be  applied  to 
microorganisms  and  two  exemptions 
that  are  applicable  to  microorganisms. 

a.  Low  volume  exemption.  EPA  has 
previously  promulgated  rules  providing 
for  an  exemption  from  the  notification 
requirements  of  section  5  of  TSCA  for 
new  chemical  substances  produced  for 
general  commercial  use  in  volumes  less 
than  1,000  kilograms  per  year  (see  40 
CFR  723.50).  This  exemption  requires 
applicants  to  submit  a  notice  to  EPA  21 
days  before  manufacture  begins  to 
provide  the  Agency  an  opportunity  to 
review  the  chemical.  EPA  believes  that 
this  exemption  is  inappropriate  for 
microorganisms,  which  have  the  ability 
to  reproduce,  disseminate,  and  transfer 
genetic  material.  EPA  is  therefore 
proposing  to  amend  §  723.50  to  state 
that  the  exemption  provisions  of  that 
section  do  not  apply  to  microorganisms. 

b.  Test  marketing  exemption.  Test 
marketing  activities  usually  involve 
limited  sale  or  distribution  of  a 
substance  within  a  predetermined 
period  of  time  to  determine  its 
competitive  value  when  its  market  is 
uncertain.  EPA  is  required  by  TSCA 
section  5(h)(6)  to  grant  or  deny  the  test 
marketing  exemption  (TME)  no  later 
than  45  days  after  receipt  of  an 
application.  Subpart  F  of  part  725 
proposes  the  requirements  for  obtaining 
a  TME.  These  requirements  are  adopted 
verbatim  from  §  720.38,  the  Agency 
regulations  that  currently  apply  to  all 
chemicals  substances. 

In  general.  EPA  suggests  that 
manufacturers  who  intend  to  test  market 
new  microorganisms  file  a  MCAN  rather 
than  a  request  for  a  TME.  However, 


there  may  be  situations  in  which  this 
exemption  may  be  appropriate,  such  as 
for  microorganisms  which  were 
previously  reviewed  by  EPA  at  the  R&D 
stage.  EPA  encourages  anyone  who  is 
considering  requesting  a  TME  for  a  new 
microorganism  to  begin  prenotice 
consultation  as  early  as  possible,  so  that 
EPA  can  determine  if  it  would  have 
sufficient  information  to  determine  that 
the  test  marketing  activities  would  not 
present  an  unreasonable  risk. 

c.  Tiered  exemption  for  general 
commercial  use.  Under  TSCA  section 
5(h)(4),  EPA  is  proposing  to  exempt 
from  MCAN  requirements  certain  new 
microorganisms  manufactured  for 
general  commercial  use  which  it  has 
determined  will  not  present  an 
unreasonable  risk.  Subpart  G  of  part  725 
contains  the  conditions  for  this 
exemption,  which  consists  of  two  tiers, 
each  based  on  certain  criteria  discussed 
below.  The  rationale  for  this  exe.Tiption 
appears  in  Unit  III.C.7.  of  this  preamble. 
Microorganisms  produced  under~this 
exemption  would  not  be  listed  on  the 
Inventory. 

(i)  Tier  /.Manufacturers  meeting  Tier 
I  requirements  will  be  completely 
exempt  from  review  by  EPA.  They 
would  submit  a  one-time  certification 
statement  to  EPA  30  days  prior  to  the 
first  use  of  a  microorganism  eligible  for  . 
a  Tier  I  exemption.  The  conditions  for 
this  exemption  are  listed  at  §  725.424. 
The  statement  must  include  information 
identifying  the  manufacturer  or 
importer,  the  location  of  the  facility 
involved,  and  a  statement  certifying  that 
the  manufacturer  complies  with  all  the 
criteria  required  for  the  Tier  I 
exemption.  Information  in  the  statement 
may  be  claimed  confidential.  A 
certification  would  be  required  for  the 
first  use  of  an  eligible  recipient 
microorganism  at  a  specific  facility. 
Subsequent  uses  of  the  same  recipient 
microorganism  at  the  same  facility 
would  not  require  additional 
certification,  so  long  as  the 
manufacturer  complied  with  the  other 
Tier  I  exemption  conditions. 

(ii)  Tier  it.  Manufacturers  meeting  the 
requirements  at  proposed  §  725.428  may 
submit  an  exemption  request  to  EPA  45 
days  prior  to  use  of  the  microorganisms, 
if  they  believe  that  containment 
conditions  other  than  those  listed  at 
proposed  §  725.422  would  still  allow 
the  requirements  of  the  exemption  to  be 
met  (see  §  725.455  of  the  regulatory 
text).  Information  included  in  such  a 
submission  may  be  claimed 
confidential.  Submitters  must  certify  in 
the  request  that  they  have  complied 
with  the  requirements.  EPA  would 
approve  or  deny  an  exemption  request 
within  45  days  and  could  impose 


restrictions  to  ensure  that  the 
microorganisms  would  not  present  an 
unreasonable  risk  (see  §  725.470  of  the 
regulatory  text). 

(iii)  Criteria  for  the  exemption.  Three 
conditions  are  placed  on  the  Tier  I  and. 
Tier  II  exemptions.  The  recipient 
-    microorganisms  must  be  listed  at 
'  proposed  §  725.420,  the  introduced 
genetic  material  must  meet  certain 
requirements,  and  performance-based 
criteria  for  containment  and  inactivation 
of  the  new  microorganisms  are  to  be 
used. 

(A)  Recipient  microorganisms.  EPA  Ls 
.   proposing  that  new  microorganisms  - 

certified  to  be  developed  using  a 
recipient  species  or  strain  listed  at 
proposed  §  725.420  would  qualify  for 
the  tiered  exemption. 

(B)  Introduced  genetic  material.  The 
introduced  genetic  material  used  to 
modify  the  recipient  microorganisms 
must  be  well  characterized,  limited  in 
size  to  the  genetic  material  required  to 
perform  the  intended  function,  and 
pooriy  mobilizable  (see  §  725.421  of  the 
regulatory  text).  Further  explanation  of 
these  terms  appears  in  Unit  III.C.7.  of 
this  preamble.  In  addition,  genetic 
material  which  encodes  for  all  or  part  of 
the  toxins  listed  in  proposed 

§  725.421(d)  may  not  be  used  to  modify 
any  recipient  microorganism, 

(C)  Containment  and  inactivation. 
EPA  is  also  proposing  performance- 
based  criteria  for  limiting  exposures. 
These  criteria  would  have  to  be  used  for 
the  Tier  I  exemption,  because  EPA 
would  not  review  these  activities  prior 
to  production.  For  the  Tier  II  exemption, 
because  the  contairunent  and 
inactivation  controls  would  be  reviewed 
in  the  exemption  request,  the  criteria     -  ■ 
would  serve  as  guidance  for  submitters. 
Proposed  §  725.422  lists  the  criteria  for 
containment  and  inactivation  at  a 
facility. 

(iv)  Exemption  applications.  Using 
the  provisions  in  proposed  §  725.67, 
individuals  may  submit  an  application 
under  section  5(h)(4)  requesting  that  a 
recipient  microorganism  be  added  to  the 
exempt  list.  Submitters  may  reque.st  an 


exemption  with  different  conditions. 
EPA  would  evaluate  the  request  using 
appropriate  procedures  under  section 
5(h)(4). 

D.  Reporting  RSrD  Activities  for  TSCA 
Microorganisms 

This  Unit  discusses  EPA's  proposal 
for  which  microorganisms  are  subject  to 
R&D  reporting  and  recordkeeping, 
exemptions  from  R&D  reporting,  and  the 
TSCA  experimental  release  application 
(TERA)  submission  and  review  process. 

1 .  Ovemew  of  considerations  for 
determining  whether  a  researcher  has 
TSCA  section  5  obligations  for  R&-D 
activities.  Persons  planning  to  conduct 
R&D  activities  involving  new 
microorganisms  subject  to  TSCA  may  be 
subject  to  these  rules.  While  any 
researcher  may  submit  a  complete 
MCAN  as  required  for  general 
commercial  use,  EPA  is  proposing  a 
number  of  exemptions  from  MCAN 
reporting  that  reduce  researchers' 
reporting  obligations  under  TSCA 
section  5.  All  R&D  activities  are  eligible 
for  reporting  using  the  TERA  process- 
which  is  discussed  below.  However, 
EPA  expects  that  the  TERA  will  be  used 
primarily  for  environmental 
experiments.  Laboratory  and  other 
research  in  contained  structures  would 
more  likely  comply  with  certain 
recordkeeping  requirements  provided 
under  TSCA  section  5(h)t3)  in  the  rule. 
Finally,  certain  research  may  be  exempt 
from  TSCA  section  5,  because  EPA  has 
determined  review  is  unnecessary 
altogether  or  it  is  appropriate  to  defer  in 
whole,  or  in  part,  to  another  Federal 
agency. 

The  series  of  considerations  to  be 
used  to  determine  TSCA  section  5 
obligations  for  R&D  activities  is 
displayed  in  chart  form  in  Figure  1 
below.  The  following  paragraphs 
summarize  the  steps  on  Figure  1. 

The  first  three  steps  list  the  issues  that 
must  be  addressed  for  determining  if 
any  substance  is  subject  to  TSCA 
section  5  reporting,  whether  for  general 
commercial  use  or  for  R&D  activities. 
The  subsequent  steps  are  emploved  to 


determine  R&D  obligations.  Determining 
whether  an  R&D  activity  is  subject  to 
TSCA  jurisdiction  and  whether  the 
microorganism  is  intended  for 
commercial  purposes  are  discussed 
below  in  Units  II.D.2.a.  and  2.b.. 
respectively.  Determining  whether  a 
microorganism  is  "new"  for  the 
purposes  of  TSCA  section  5  is  discussed 
in  Unit  I.C.  of  this  preamble. 

If  researchers  have  determined  that 
their  R&D  activities  are  subject  to  TSCA 
jurisdiction,  are  intended  for 
commercial  purposes,  and  involve  new 
microorganisms,  their  R&D  activities 
will  be  subject  to  some  obligations 
under  TSCA  section  5.  Researchers 
would  then  proceed  through  the 
remainder  of  the  questions  to  determine 
their  reporting  status.  Thev  would  first 
determine  whether  their  R&D  activities 
are  eligible  for  the  contained  structures 
exemption.  This  determination  is 
discussed  below  in  Unit  II.D.2.C. 

The  next  question  deals  with  other 
agencies.  An  R&D  activity  that  is  eligible 
for  the  contained  structures  exemption 
may  also  be  subject  to  the  authority  of 
another  Federal  agency.  Overlapping 
jurisdiction  for  R&D  conducted  in 
contained  structures  is  discussed  below 
in  Unit  II.D.2.d. 

If  the  R&D  activity  does  not  qualify  lor 
the  contained  structures  exemption, 
TERA  reporting  would  next  need  to  be 
considered.  However.  EPA  is  also 
proposing  in  this  rulemaking  a  category 
of  specific  microorganisms  that  are 
exempf  from  TERA  reporting.  Thus, 
researchers  who  are  not  eligible  for  the 
contained  structures  exemption  and/or 
for  deferral  to  another  agency  may 
qualify  for  a  specific  TERA  exemption. 
The  determination  of  whether  the 
research  qualifies  for  a  TERA  exemption 
is  discussed  below  in  Unit  II.D.2.e. 

Figure  1  shows  the  four  distinct  types 
of  TSCA  section  5  obligations  existing 
for  R&D  activities.  The  reporting 
requirements  for  each  of  these 
obligations  are  di.scussed  below  in  Units 
II.D.3.  and  4.  The  corresponding 
paragraphs  are  noted  on  the  following 
Figure  1. 
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2.  Specifics  for  determining  eligibility 
for  R&D  exemptions.  The  five  points 
which  researchers  must  consider  in 
order  to  detennine  their  TSCA  section  5 
obligations  for  R&D  are  discussed  in  this 
paragraph. 

a.  Determination  that  the  R&-D  activity 
is  subject  to  TSCA  jurisdiction. 
Statutory  jurisdiction  is  discussed  in 
Unit  I.e.  of  this  preamble.  As  noted  in 
that  Unit,  uses  of  some  microorganisms 
are  specifically  excluded  from  TSCA 
section  5.  because  they  are  subject  to 
other  statutes.  Uses  that  are  not 
specifically  excluded  are  subject  to 
TSCA.  When  developing  the  initial 
TSCA  Inventory,  EPA  indicated  that 
undifferentiated  uses  of  chemical 
substances  would  be  subject  to  TSCA 
(42  FR  64585,  December  23,  1977).  In 
the  1986  Policy  Statement,  EPA  stated 
that  unless  the  uses  were  explicitly 
excluded  by  TSCA,  "all  microorganisms 
produced  for  environmental,  industrial, 
or  consumer  uses  are  potentially 
regulable  under  TSCA"  (51  FR  23324. 
June  26, 1986).  Thus,  EPA  would 
consider  that  R&D  activities  involving 
new  microorganisms  where  researchers 


are  unsure  of  the  final  use  would  be 
subject  to  TSCA  section  5.  This  would 
include  microorganisms  in  early  stages 
of  research,  where  the  researchers  have 
not  determined  a  specific  commercial 
application  of  the  microorganism.  As 
noted  in  Unit  II.B.  of  this  preamble, 
researchers  who  are  uncertain  of  the 
status  of  their  microorganism,  for  any 
reason,  should  consuh  EPA  regarding 
their  TSCA  section  5  obligations. 

b.  Determination  that  the  R&D  activity 
is  intended  for  commercial  purposes. 
TSCA  section  5  covers  only  uses  of  new 
microorganisms  for  commercial 
purposes.  EPA  discusses  its 
interpretation  of  commercial  R&D  in 
Unit  III.  A.  of  this  preamble.  The  Agency 
is  proposing  three  alternative 
interpretations  of  commercial  purposes. 
Depending  on  public  reaction  to  the 
alternative  interpretations  discussed  in 
this  proposal,  the  interpretation  of 
commercial  R&D  could  differ  from  one 
R&D  activity  to  another  in  a  final  rule, 
if  public  comment  supports  different 
interpretations  for  different  types  of 
R&D  activities. 


c.  Determination  that  the  R&D  activity 
is  ehgible  for  the  contained  structures 
exemption.  This  exemption  would  most 
likely  apply  to  research  performed  in 
contained  structures  such  as  pilot 
fermentation  plants,  greenhouses, 
laboratories,  and  certain  bioreactors 
used  for  waste  treatment.  The  term 
"structure"  is  defined  in  proposed 

§  725.3.  Research  involving  intentional    ~ 
testing  of  microorganisms  in  the 
environment  would  not  be  eligible  for 
this  exemption.  Requirements  for  the 
exemption  are  in  section  3  of  this  Unit. 
The  rationale  for  this  exemption  is 
discussed  in  Unit  III.B.  of  this  preamble. 

d.  Determination  that  oversight  of  the 
R&D  activity  is  also  subject  to  the 
authority  of  another  Federal  agency. 
Some  R&D  activities  may  be  subject  to 
the  authority  of  another  Federal  agency 
in  addition  to  EPA-  Where  there  is 
overlapping  jurisdiction  for  R&D 
activities  that  are  eligible  for  the 
contained  structures  exemption,  EPA 
proposes  to  defer  to  the  other  Federal 
agency  which  has  authority  for 
oversight  over  such  activities.  This 
would  apply  to  researchers  who  are 


receiving  funding  from  the  other  Fedetal 
agency,  which  requires  that  researchers 
lomply  with  the  "NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules"  ("NIH  Guidelines' )  in  order 
to  receive  funding.  Researchers  who  are 
voluntarily  complying  with  the  NIH 
Guidelines  but  are  not  actually  receiving 
funding  from  a  Federal  agency  would 
not  be  eligible  for  the  deferral, 
e.  Determination  that  specific 
'  microorganisms  are  exempt  from  TERA 
reporting.  EPA  is  proposing  exemptions 
from  TERA  reporting  for  certain  new 
microorganisms  derived  from  the 
microorganisms  Brodyrbizobium 
japonic  om  and  Rhizobium  mcliloti.  R&D 
involving  these  microorganisms 
performed  in  accordance  with  specified 
conditions  would  be  exempt  from 
review.  Additional  microorganisms  may 
be  exempted  by  rule  under  section 
5(h)(4).  as  EPA  gains  familiarity  with 
them.  Unit  III.C.5.  of  this  preamble      - 
discusses  the  rationale  for  this 
exemption. 

3.  Requirements  necessary  for 
eligibility  for  exemptions  from  TERA 
reporting.  Once  researchers  have 
determined  which  exemptions  their 
R&D  activities  are  eligible  for,  they  must 
determine  their  specific  TSCA  secUon  5 
obligations.  Proposed  §§  725.232 
through  725.239  specify  the 
requirements  for  each  of  the  exemptions 
from  TERA  reporting.  * 

a.  The  contained  structures 
exemption— [i]  R&D  subject  to  another 
Federal  agency.  R&D  activities  which 
are  eligible  for  the  contained  structures 
exemption  (see  §  725.234(a)  and  (c)  of 
the  regulatory  text)  but  are  also  subiect 
to  the  oversight  of  another  Federal 
agency  will  be  exempt  from  the 
requirements  of  TSCA  section  5.  If 
.researchers  comply  with  the  other 
agency's  requirements,  there  will  be  no 
EPA-specific  requirements  (see 
§  725.232  of  the  regulatory  text). 
( i  i )  R&D  not  subject  to  another 
Federal  agency.  This  document 
proposes  that  R&D  eligible  for  the 
contair>ed  structures  exemption  but  not 
subject  to  another  Federal  agency  mu.st 
be  conducted  in  accordance  with 
proposed  §§  725.234  (containment  and 
recordkeeping)  and  725.235  (employee 
notification).  Although  researchers  that 
comply  with  these  provisioas  are  not 
required  to  report  to  EPA  under  TSCA 
section  5,  the  recordkeeping  and 
employee  notification  requirements 
would  apply  and  would  be  enforceable 
by  EPA. 

There  are  two  types  of  standards  in 
S§  725.234  and  725.235.  The  employee 
notification  sUndards  of  §  725.235  are 
taken  directly  from  current  rt^ulations 
in  §§720.36  and  721.47.  ajid  are  the 


same  as  those  for  traditional  chemical 
substances.  Section  725.234  contains 
general  research  standards  but  adds 
some  provisions  that  apply  specifically 
to  microorganisms.  However,  these 
additional  provisions  are  minor  changes 
to  EPA's  current  requirements  for  the 
research  exemption,  and  these 
provisions  should  be  standard  practices 
for  research  activities  involving 
microorganisms. 

Specifically,  the  small  quantities 
exemption  for  traditional  chemical 
substances  requires  research  to  be 
conducted  by,  or  directly  under  the 
supervision  of,  a  technically  qualified 
individual  (TQI).  This  is  a  n^ouirement 
under  EPA's  current  regulations  at 
§§  720.36  and  721.47.  Section  725.234 
applies  the  same  requirement  to 
microorganisms  eligible  for  the 
contained  structures  exemption. 

Section  725.234  states  that  the  TQI 
must  select  appropriate  measures  to 
control  release  of  the  research 
microorganism,  write  a  brief  description 
of  the  reasons  for  choosing  the  measures 
and  ensure  maintenance  of  records  to 
document  routine  use  of  the  selected 
controls.  In  addition,  the  choice  of 
control  measures  must  be  certified  by  an 
authorized  official  of  the  institution  at 
which  the  research  is  conducted. 
Finally,  EPA  may  request  that  the 
records  be  sent  to  EPA  for  review. 
Subsequent  to  such  review,  EPA  may  in 
some  circumstances  offer 
recommendations  to  modify  control  or 
docimientation  measures.  In  what  EPA 
anticipates  would  be  rare  occurrences, 
EPA  might  order  the  researcher  to 
modify  controls  or  documentation 
measures.  Failure  to  comply  with  such 
an  order  would  resuU  in  loss  of 
eligibihty  for  the  exemption  for  the 
specific  R&D  activity. 

For  those  researchers  who  are 
voluntarily  complying  with,  but  are  not 
subject  to.  the  NIH  Guidelines,  the 
requirements  of  the  contained  structures 
exemption  could  be  met  by  having  the 
principal  investigators  serve  as  the  TQIs 
(see  §  725J234(b)  of  the  regulatory  text) 
and  keep  records  indicating  that  they 
abide  by  the  NIH  Guidelines. 

b.  Exemption  from  TERA  reporting  for 
specific  microorganisms,  in  order  to  be 
exempt  from  both  TERA  reporting  and 
MGAN  reporting,  persons  using  the 
exemptions  for  microorganisms  listed  in 
§  725.239  must  comply  with  the  general 
requirements  for  the  exemption  listed  in 
§  725.238  as  well  as  any  specific 
requirements  listed  in  §  725.239.  Similar 
to  its  proposal  for  the  tiered  exemption 
for  general  commercial  use  disaissed  in 
Unit  U.C.  EPA  is  proposing  to  place 
restrictions  on  the  recipient 
microorganism*,  the  introduTitil  genetic 


material,  and  the  conditions  of  usr  [see 
§  725.239  of  the  r^ulatory  text). 

4.  TERA  submission  and  reiiew 
process.  EPA  is  proposing  to  establish 
theTER.A.  which  is  an  abbreviated 
notification  process  for  environmental 
testing  of  new  microorganisms. 

a.  TERA  submission  process.  Sectirns 
725.255  and  725.260  detail  specific 
information  that  should  be  submitted 
with  a  TERA.  The  basic  microorganism 
identity  information  is  the  same  as  that 
for  the  MCAN.  Other  information 
requested  specifically  addresses  the 
proposed  R&D  arJivity  and  therefore  is 
not  as  extensive  as  the  MCAN 
information. 

b.  TERA  review  process.  EPA's  goal  is 
to  review  TER.\s  in  60  days  (see 

§  725.270  of  the  regulatory  text).  For 
good  cause,  EPA  could  extend  the  initial 
TERA  review  period  by  an  additional  60 
days,  for  a  total  of  120  days  (see  §  725.56 
of  the  regulatory  text).  Due  to  the  small 
number  of  experiments  that  have  Ijeen 
conducted  and  the  uiKertainty 
concerning  field  tests  that  involve  new 
microorganisms,  EPA  expects  that 
initial  TERA  reviews  may  take  closer  to 
120  days.  During  the  prenotice 
consultation,  EPA  would  estimate  for 
the  submitter  whether  the  review  is 
likely  to  require  closer  to  120  days  or  60 
day;;. 

Generallv.  EPA  beHeves  that  approval 
of  TER.\s  in  60  days  or  less  wouki  be 
possible  for  field  tests  that  are  similar  to 
previously  reviewed  field  tests  (fc»r 
example,  use  of  the  same  or  similar 
microorganisms,  modifications  to  a 
previous  test,  or  change  in  geographic 
conditions).  When  novel  circumstances 
are  presented  in  a  TERA,  however,  EPA 
may  need  to  extend  the  review  period 
in  order  to  complete  its  review.  Speiufic 
examples  of  exter^ion  for  good  cause 
would  include  the  need  for  a 
subcommittee  meeting  of  the 
Biotechnology  Science  Advisory 
Committee  to  supplement  Agency 
expertise  or  the  need  to  coordinate 
review  with  other  Federal  aipencjes. 
When  EPA  coordinates  the  review  of  a 
microorganism  with  another  Federal 
agency,  the  review  period  would 
automatically  be  extended  to  the  length 
of  the  other  agency's  review,  to  allow 
the  two  agencies  to  coordinate  reviews 
and  decisionmaking.  TERA  submitters 
may  not  proceed  with  their  field  trials 
until  EPA  has  provided  written 
approval  of  the  TER.'\  submi.ssion.  As 
soon  as  EPA  completes  its  review, 
however,  researchers  will  be  able  to 
start  their  test  ininr>ediatety  upon 
notification  from  EPA. 

c.  Regulatory  decision.  EPA  will 
approve  a  TERA  if  it  determines  that  the 
tfxperiment(s)  wilf  no«  preseiM  an 
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unreasonable  risk  to  human  health  or 
the  environment.  If  the  submission  is 
approved.  EPA  may  negotiate  with  the 
submitter  a  TERA  Agreement,  which 
would  be  legally  binding  on  all  parties 
and  would  set  out  any  conditions 
governing  the  conduct  of  the  specific 
field  trial  (see  §  725.270  of  tht 
regulatory  text).  The  TERA  Agreement 
could  include  provisions  for 
maintaining  re.strictions  on  the  use  of 
the  test  site  after  the  completion  of  the 
tyst.  This  may  require  the  submitter  to 
make  appropriate  arrangements  with  the 
owner  of  the  test  site,  in  cases  w  here  the 
submitter  does  not  own  the  test  site.  If 
EPA  concludes  that  the  proposed  R&D 
activity  may  present  an  unreasonable 
nsk  of  injurv'  to  human  health  or  the 
environment,  EPA  will  deny  the  TERA 
and  will  provide  reasons  for  the  denial 
in  writing.  Section  725.288  provides  for 
revocation  or  modification  of  TER,^ 
approvals  following  the  receipt  of 
additional  information. 

5 .  Options  for  oversight  of  R&-D 
activities — a.  Range  of  options  possible. 
EPA's  intent  in  offering  a  variety  of 
ahematives  for  oversight  of  R&D 
activities  was  to  provide  a  flexible 
process  which  tailored  oversight  to  the 
level  of  risk.  In  developing  TSCA 
section  5  obligations  for  R&D  activities 
using  new  microorganisms.  EPA  looked 
at  a  range  of  options.  These  fall  on  a 
continuum  ranging  from  an  option 
which  would  exempt  all  R&D  activities 
under  a  small  quantities  exemption 
similar  to  the  exemption  for  traditional 
chemicals  to  an  option  which  would 
require  TER,\  reporting  fOr  all  R&D. 
activities,  including  those  conducted  in 
laboratories  and  other  contained 
struclures. 

As  discussed  in  Unit  IIl.B.  of  this 
preambie.  because  microorganisms  can 
multiply  and  spread  beyond  the  site  of 
introduction.  EP.\  must  redefine  the 
small  quantities  definition  applied  to 
traditional  chemicals.  EPA  developed 
the  TER.\  process^  because  it  believes 
that  review  of  environmental  uses  of 
microorganisms  shduld  begin  during  the 
R&D  stage.  At  the  same  time,  EPA  does 
not  believe  that  ail  microorg.misnis  used 
in  all  R&D  activities  should  be  subject 
to  TER.>\  reporting.  Neither  of  the 
extreme  options  seemed  appropriate  to^ 
EPA  for  coverage  of  R&D.  because  they 
would  not  be  tailored  to  potential  risk. 
Thus.  EPA  chose  an  intermediate 
approach. 

In  keepingwith  the  goals  of  the 
Coordinated  Framework.  EPA  has 
included  in  its  proposed  option 
opportunities  to  address  overlapping 
jurisdictfon  with  other  Federal  agencies. 
EPA  has  attempted  to  balance  the 
Coordinated  Framework's  goal  to  reduce 


duplicative  oversight  with  TSCA  section 
5 's  goal  to  screen  for  potential 
unreasonable  risks.  As  discussed  in  Unit 
III.B.  of  this  preamble,  in  developing  its 
requirements  for  the  contained 
structures  exemption,  EPA  selected  an 
approach  which  recognized  the 
diversity  of  microorganisms  which 
would  be  used  in  re.search  and  therefore 
left  to  the  researcher  the  choice  of 
appropriate  containment  and 
inactivation  controls.  Additionally,  in- 
order  to  keep  the  TERA  process  flexible, 
EPA  has  developed  a  provision  allowing 
microorganisms  tested  in  the 
environment  to  be  exempted  from  TER.\ 
reporting  as  the  Aj;enry  gains  more 
familiarity  wth  them. 

EPA  requHiis  comments  on  its 
proposed  option  for  R&D  activities  for 
TSCA  microorganisms.  In  particular. 
EPA  would  like  to  know  whether 
commenters  feel  that  the  flexibility 
provided  by  the  various  exemptions 
available  under  the  proposed  option 
counterbalances  the  complexity  of  the 
approach.  The  public  may  suggest  other 
options  along  the  continuum,  providing 
those  options  also  meet  the  intent  of 
TSCA  and  adequately  protect  public 
health  and  the  environment  from 
unreasonable  risks.  In  addition  to  the 
proposed  option,  when  EPA  prepares  its 
final  rule,  it  will  consider  the  variety  of 
options  along  the  continuum  discussed 
above,  as  well  as  options  suggested  by 
the  public. 

b.  Specific  alternative  for  low  risk 
field-tests.  EPA  realizes  that  there  are  a 
.  variety  of  possible  options  along  the 
continuum  discus.sed  above.  Although 
EPA  has  decided  that  case-by-case 
review  is  important  for  many 
microorganisms  intentionally  tested  in 
the  environment,  EPA  recognizes  that 
there  will  be  low  risk  field  tests  that 
would  not  require  TEiR.^  revieiv,  For 
this  reason,  some  have  suggested  an 
alternative  exemption  for  certain  R&D 
releases.  This  alternative,  which  is 
similar  to  the  R&D  contained  structures 
exemption  in  that  it  would  be- 
dependent  on^determinations  riiade  by  a 
TQI,  would  apply  to  certain  lew  risk 
field  tests  and  would  be  included  with 
the  exe.mptions  which  are  pert  of  the 
proposal  for  coverage  of  R&D  activities 
under  TSCA  section  5.  Like  the 
proposed  exemption  for  R&D  in 
contained  structures,  this  alterriative 
would  contain  requirements  for 
documentation  and  recordkeeping  by  a 
•  TQI  and  certification  by  an  authorized 
company  official.  It  would  also  provide 
for  EPA  to  inspect  records  and  order 
changes,  if  necessary. 

Under  this  alternative,  a  company 
planning  a  small-scale  field  test  which 
meets  the  eligibility  requirements  for 


the  exemption  would  have  the  option  of 
submitting  a  TERA  for  review  by  EPA  or 
submitting  a  notice  with  tlie 
determination  that  the  field  test 
qualified  for  the  exemption.  The 
alternative  includes  a  number  of 
requirements  which  are  intended  to 
minimize  the  likelihood  of  inconsistent 
determinations. 

The  TQI  would  be  expected  to  make 
the  determination  that  the  new 
microorganism  was  eligible  for  the 
exemption,  based  on  the  following:  (1) 
The  test  site  must  be  10  acres  or  less  of 
land.  (2)  the  parent  microorganism(s) 
must  have  a  history  of  safe  use.  and  (3) 
the  introduced  genetic  material  must  be 
limited  in  size,  well-characterir.f  d  free 
of  certain  nucleotide  sequences,  and 
poorly  mobilizable.  Further  explanation 
of  the  terms  in  (3)  appears  in  Unit 
III. C.7.  of  this  preamble. 

In  determining  that  the  parent 
microorganism  has  a  history  of  safe  u.se. 
EPA  would  expect  researchers  to  be  able 
to  classify  taxonomically  the 
microorganism  and  to  evaluate  its 
relationship  with  closely  related 
microorganisms  which  may  have  a 
potential  for  adverse  effects  on  human 
health  or  the  environment.  Information 
on  the  potential  for  the  microorganism 
to  cause  adverse  effects  on  human 
health  and  the  environment  should  be 
evaluated. 

EPA  recognizes  that  a  determination 
that  a  microorganism  has  a  history  of 
safe  use  involves  a  balancing  of  various 
factors.  This  determination  should  be 
premised  on  the  researcher's  prediction 
of  the  behavior  of  the  microorganism 
based  on  experience  with  its  use.  The 
more  information  the  researcher  has  on 

-  the  behavior  of  the  microorganism  (for 
example,  the  ability  to  establish, 
c:ompete,  and  survive  in  the 
environment),  the  better  the  researcher 
can  estimate  the  safety  of  the  field  te.st. 
In  conducting  their  risk  assessment, 
researchers  should  consider  the  scale, 
since  the  tests  must  he  conducted  on  10 
acres  or  less  of  land. 

An  additional  nr^quireryent  for  this 
alternative  exemption  would  be  that  an 
official  having  authority  to  represent  the 
organization  teg.,  the  Chief  Executive 
Officer,  the  General  Counsel) certifies 
dial  the  determination  has  been  made 
by  a  TQI  and  is  considered  to  be  the 
official  position  of  the  organization.  The 
official  would  al.so  he-required  to  state 
that  the  organization  accepts  full 
liability  for  all  potentially,  harmful 
consequences  of  the  field  test.  To  show- 
that  relevant  considerations  had  been 
evaluated,  a  TQI  would  be  required  to 
prepare  a  written  analysis  to  be  kept  in 
the  company's  records.  These  records 

-  would  be  kept  for  5  years  from  the  date 


ofthe  field  test,  with  EPA  retaining  the 
right  to  review  the  records  upon  request. 
In  lieu  of  a  TQI,  the  analysis  could  be 
performed  by  a  third  party  review  group 
with  relevant  scientific  expertise  (i.e., 
ecological  expertise)  as  exemplified  by 
the  Ir\stJtutional  Biosafety  Committees 
(IBCs)  described  in  the  NIH  Guidelines. 

Following  the  TQI's  determination, 
the  researcher  would  be  required  to 
submit  a  short  notice  to  EPA.  providing 
the  organization  name  and  address,  a 
summary  of  the  new  microorganism  and 
the  proposed  field  test,  the  name  of  the 
TQI.  and  the  o^icial  certification, 
including  the  liability  statement.  EPA 
would  have  45  days  to  determirm    ' 
whether  lo  require  submLssion  of  a 
TERA  before  the  researcher  could 
conduct  the  planned  field  test. 

EPA  requests  comments  on  this 
alternative  approach  for  low  risk  field 
tests.  In  particular,  EPA  would  like  to 
know  whether  there  are  other  criteria 
which  would  be  appropriate  few 
■  defining  a  cat^ory  of  k)w  risk  small- 
scale  field  tests  and  what  additional 
guidance  would  be  need«d  for 
researchers  to  utilize  such  an  approach. 
The  rationale  for  this  alternative 
exemption  is  discussed  in  Unit  III.C  of 
this  preamble. 

III.  Rationale  fior  Proposed  Reporting 
Mechanisms 

A.  Research  for  Commercio}  Purposes 

1.  Introduction.  TSCA  section  5(i>, 
while  it  limits  all  section  5  screening  to 
activities  for  commercial  purposes,  has 
had  little  practical  effect  on  research 
u.sing  traditional  chemicals,  because  of 
the  research  exemption.  However, 
because  this  proposed  rule  would  place 
more  requirements  on  research  with 
microorganisms  than  on  research  with 
traditional  chemicals,  EPA  befieves  it 
should  provide  its  current  view  on  the 
applicability  ofthe  commercial 
purposes  hmitation  to  this  proposed 
rule. 

As  a  preliminary  matter,  there  is  no 
difficulty  in  determining  when  any 
chemical  substance,  including  a 
microorganism,  is  being  manufactured 
or  processed  for  a  commercial  purpose 
after  the  R&D  stage.  It  is  clear  when  a 
PMN  is  required  or  when  a  MCAN 
would  be  required  at  general 
.  commercial  use. 

Research  on  traditional  chemicals  is 
not  generally  affected  by  the  commercial 
purposes  limitation,  because  EPA's 
current  regulatory  definrtion  of  snwil 
quantities  for  R&D  using  traditional 
chemicals  (any  amounts  reasonably 
necessary  for  research)  at  §  720.3 
effectively  exempts  research  with  these 
chemicals  from  section  5  screening. 
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However,  as  noted  in  Unit  1II.B.  of  this 
preamble,  these  rules  propose  a  janall 
quantities  definition  for 
microorganisms;  and  this  definition, 
because  it  would  recognize  the  ability  of 
microorganisms  to  reproduce,  would 
differ  from  the  definition  for  traditional 
chemicals.  A  researcher  utilizing 
microorganisms,  therefore,  may  need  to 
consider  what  constitutes  a  commercial 
purpose. 

Research  involving  microorganisms 
used  in  contained  structures  wt>uld  be 
considered  "small  quantities  solely  for 
research  and  development"  as  defined 
at  §  725.3  of  the  regulatory  text. 
Although  EPA  expects  the  requirements 
for  this  contained  structures  exemption 
simply  to  reflect  common  practices,  a 
researcher  may  have  to  evaluate 
whether  research  conducted  in 
contained  structures  is  commercial.  The 
contained  structures  exemption  would 
not  apply  to  field  testing  ol 
microorganisms  because  of  the  ability  of 
living  microorganisms  to  reproduce  and 
spread  in  the  environment  (see  Unit 
III.B.  of  this  preamble).  As  a  result 
researchers  will,  in  all  cases,  need  to 
decide  which  environmental  testing  is 
commercial. 

EPA  wrishes  to  emphasize  that  any 
coverage  of  research  under  this 
proposed  rule  should  not  dupli(~.ate 
appropriate  oversight  by  other  Federal 
authorities.  As  explained  in  Unit  III.C3. 
of  this  preamble,  contained  research 
appropriately  overseen  by  other  Federal 
agencies  would  be  exempt  from  EPA 
oversight,  because  EPA  befieves  such 
research  does  not  present  an 
unreasonable  risk.  As  a  practical  matter, 
therefore,  while  testing  conducted  st 
institutions  that  do  not  normally 
consider  themselves  commercial 
(academic  and  non-profit  institutions) 
could  theoretically  be  commercial  under 
interpretations  discussed  in  this  Unit, 
EPA  anticipates  that  other  parts  of  these 
rules  will  exempt  much  ofthe  research 
from  EPA  oversight. 

2.  Public  comments.  During 
development  of  regulations  on 
biotechnology.  EPA  has  received 
numerous  public  comments  that  differ 
substantially  on  oversight  of  research. 
Of  particular  concern  has  been  the 
appropriateness  of  EPA  review  based  on 
the  status  of  an  activity  as  commercial 
rather  than  on  its  potential  risk. 

Cominents  argue  that  there  is  no 
reason  to  suspect  any  difference  in  risk 
between  commercial  ot  noncommercial 
research.  Thus,  if  a  university  and  a 
business  release  the  same 
rnicroorganism  in  similar  setting*,  both 
should  be  subject  to  oversight. 

On  the  other  hand,  comn>eiUs  suggest 
there  may  be  risk  diffeceoces.  Some 


argue  that  a  commercial  enterprise  is 
more  likely  to  be  careful  \h^na 
noncommercial  institution  due  to 
concern  for  liability.  Others  argue  that 
academic  researchers  are  more  likely  to 
be  concerned  with,  and  aware  of.  the 
need  to  consider  health  and 
environmental  safety  issues  and  that 
commercial  entities  may  be  willing  to 
take  shortcuts  in  the  intei^est  of  reducing 
costs. 

Other  comments  complain  that 
increased  government  regulations  may 
have  a  deleterious  effect  on  academic 
research,  because  it  may  be  more 
difficult  for  pure  research  institutions  to 
comply.  Burdens  that  are  relatively 
minor  for  a  business  could  be  major  for 
a  university  or  an  individual  researcher. 
Comments  have  also  indicated  that  a 
number  of  practical  difficulties  increase 
the  burden  on  research  institutions.  For 
example,  increasingly  complex  and 
intermingled  finaixnal  arrangements  in 
the  biotechnology  field  have  emerged  as 
universities  seek  funding  from 
businesses.  These  arrangements  may 
result  in  universities  conducting 
product  development  for  money  or 
equipment  donations  from  bu.siness. 
Undue  burdens  to  academic  resean:hers 
can  result  from  requirements  that 
research  which  is  funded  by  a 
commercial  entity  be  distinguished  from 
that  funded  by  a  noncommercial  entity, 
particularly  when  a  university  may  pool 
its  funds  from  various  sources. 

Finally,  even  though  an  academic 
research  institution  may  engage  in 
product  development  for  a  business,  the 
institution  may  not  be  engaging  in  a 
commerr.ial  activity  for  its  own  benefit. 
For  example,  a  university  may  use 
income  fror:i  a  commerf.ial  entity  to 
improve  its  teaching  and  its  ability  to 
increase  knowledge.  Industry  could  be 
an  important  source  of  incxtme  for 
upgrading  equipment  used  for  te.iching. 
The  remainder  of  this  Unit  discus.ses 
EPA's  view  of  the  law  and  policy  and 
responds  to  these  pubHc  comments. 

3.  EPA  "s  view  ofthe  low  as  it  cpplits> 
to  commercial  activities  at 
noncommercial  institutions.  EPA 
wishes  to  make  it  clear  that  the 
interpretations  discussed  in  this  Unit 
are  consistent  with  interpretations  in 
current  regulations.  That  is,  a 
comn>ercLal  activity  is  one  undertaken 
with  the  purpose  of  obtaining  an 
immediate  or  eventual  commercial 
advantage.  This  is  the  common  thread 
in  §  720.3(r)  which  defines 
"manufacture  or  import  for  commen.iai 
purposes"  and  §  72U  which  defims 
"process  for  commercial  purposes." 
Similariy,  *>  720.30(i)  provides  that 
"noD-comnoercial  research  and 
development"  coosisls  of  activities 
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conducted  by  academic,  government,  or 
independent  not-for-profit  organizations 
"unless  the  activity  is  for  eventual 
commercial  purposes." 

All  research  conducted  directly  by  a 
commercial  entity  is  clearly  for 
commercial  purposes,  as  was  decided  in 
The  Dow  Chemical  Company  v.  EPA. 
605  F.2d  673  (3d  Cir.  1979). 
Consequently,  if  a  business  directly 
funds  a  research  activity  for  product 
development,  the  activity  is  for 
commercial  purposes,  regardless  of  the 
location.  A  business  may  not  avoid 
review  by  simply  funding  research  at  an 
academic  institution. 

In  section  5,  Congress  distinguished 
between  commercial  and 
noncommercial  activities  and.  thus, 
expected  them  to  be  treated  differently. 
Although  the  statute  has  no  definitive 
e.xplanation  as  to  what  this  distinction 
means,  it  does  not  appear  to  have  been 
risk-based.  EPA  believes  that  Congress 
did  not  provide  a  definitive  explanation 
and  therefore  left  to  the  Agency's 
discretion  the  balancing  of  competing 
interests.  TSCA  section  2(b)  states  that 
it  is  the  policy  of  the  United  States  that 
TSCA  authority  should  be  exercised  so 
as  not  to  "impede  unduly  or  create 
unnecessary  economic  barriers  to 
technological  innovation,"  while 
fulfilling  the  primary  purpose  of 
assuring  that  innovation  does  not 
present  unreasonable  risks. 

If  EPA  considers  that  section  5 
provides  a  screening  mechanism,  as 
opposed  to  a  direct  regulatory  • 
mechanism,  EPA  has  an  indication  why 
the  commercial  purposes  limitation 
applies.  Under  other  TSCA  provisions. 
EPA  may  regulate  without  regard  to  a 
commercial  purposes  limitation.  For. 
example,  the  commercial  purposes 
limitation  does  not  apply  to  EPA's 
authority  under  TSCA  section  6  to 
prohibit  or  limit  manufacture, 
processing,  or  distribution  in  commerce 
of. chemical  substances  if  the  Agency 
finds  that  the  particular  activities 
present  an  unreasonable  risk. 

By  providing  a  commercial  purposes 
limitatfon  for  EPA  to  cover  early  phases 
of  product  development.  Congress 
recognized  the  need  for  EPA  to  balance 
the  competing  interests  of  fostering 
innovation  and  protecting  human  health 
and  the  environment  from  unreason-able 
risk.  In  balancing  these  interests,  EPA 
cduld  construe  the  commercial  purposes 
limitation  to  exclude  relatively  few 
activities  during  screening  to  cover  a 
broad  range  of  risk  possibilities. 
Therefore,  the  broadest  meaning  of 
commercial  purposes  would  miss 
hardly  any  research. 

4.  Alternative  interpretations  affecting 
uhich  activities  at  noncommercial 


institutions  will  be  considered 
commercial.  Any  of  the  three  alternative 
interpretations  of  commercial  purposes 
set  forth  below,  as  well  as  any  other 
interpretation  that  is  suggested  by 
public  comment  and  meets  the  intent  of 
TSCA  and  adequately  protects  public 
health  and  the  environment  from 
unreasonable  risks,  may  be  adopted  by 
the  Agency  in  its  final  rule.  Regardless 
of  the  alternative  chosen.  EPA  would 
encourage  researchers  to  voluntarily 
consult  with  EPA  to  find  out  if  EPA 
considers  their  research  to  be 
commercial. 

a.  Indicia  of  commercial  purposes. 
The  usual  way  to  interpret  a  statutory 
term  of  art  like  "commercial  purposes" 
would  be  to  look  for  indicia  of 
commercial  intent.  This  is  what  EPA 
does  in  its  TSCA  section  5  program  for 
traditional  chemicals.  The  Agency  has 
not  provided  any  detailed  public 
discussion  oi  what  these  indicia  may  be 
for  traditional  chemicals,  but  because 
the  Agency  will  be  reviewing  R&D 
activities  in  its  biotechnology  program, 
a  discussion  of  these  indicia  for  the 
biotechnology  program  is  appropriate. 

While  EPA  may  develop  a  general 
discussion,  no  exhaustive  list  of 
commercial  indicia  can  be  developed  a 
priori.  If  EPA  adopts  this  approach,  the 
commercial  indicia  would  apply  to  R&D 
in  laboratories  and  other  contained 
structures,  as  well  as  to  intentional 
testing  in  the  environment.  Some  . 
environmental  testing  of  new 
microorganisms  would  not  be  screened, 
because  it  would  not  be  for  commercial 
purposes. 

EPA  acknowledges  that 
noncommercial  institutions  may  find  it 
difficult  to  trace  funding  for  particular 
activities  or  to  decide  whether  an 
activity  is  commercial  or  not.  However. 
EPA  supports  this  alternative,  under  the 
theory  that  the  burdens  of  repotting  to 
EPA  are  costs  of  doing  business  for  any 
organization  that  wants  the  benefits  of 
commercial  financing.  In  addition.  EPA 
believes  that  reporting  at  the  research 
stage  under  this  proposed  rule  does  not 
impose  an  unnecessary  burden  on 
-innovation  and  that  the  indicia 
described  below  would  be  consistent 
with  the  intent  of  TSCA.  There  are  two 
general  categories  of  commercial  indicia 
for  activities  at  nonprofit  institutions; 
one  involves  industry  involvement, 
either  directly  or  indirectly;  the  other 
does  not.  -       . 

(i)  Direct  industn'-invohement.  As 
noted  above,  any  direct  industry 
involvement  in  an  activity  at  a 
noncommercial  institution  is  for 
commercial  purposes.  Examples  of 
direct  commercial  funding  include  - 
situations  in  which  a  commercial  entity 


contracts  directly  with  a  university,  or 
gives  a  conditional  grant  where  the 
commercial  entity  holds  patent  rights, 
or  establishes  a  joint  venture  where  the 
commercial  entity  holds  patent  or 
licensing  rights. 

(ii)  Indirect  industry  involvement. 
Indirect  benefits  to  the  commercial 
entity  are  not  as  clear.  For  example,  a 
commercial  entity  may  give  a  gift  to  a 
research  institution  with  no  limits  on 
the  use  of  the  funds  or  research  results. 
However,  since  the  funds  originated 
from  a  commercial  source,  a  commercial 
purpose  may  nonetheless  exist.  Other 
indirect  relationships  between 
commercial  and  noncommercial  entities 
need  to  be  considered.  For  example,  a 
commercial  entity  may  guarantee  a 
university  bank  loan  for  research,  a 
faculty  member  associated  with 
biotechnology  research  may  have  a 
financial  interest  in  a  biotechnoloey 
company,  research  may  be  conducted  at 
a  science  park  jointly  owned  by  a. 
university  and  commercial  enterprises. 

(iii)  No  industry  involvement.  If  there 
is  no  industry  involvement,  EPA  needs 
to  look  at  the  inient  of  the  individual 
researcher  or  institution.    . 
Entrepreneurial  faculty  members  may 
obtain  financial  rewards  from  their  own 
inventions.  Some  may  take  out  personal 
patents  or  derive  personal  Income.  The 
university  may  benefit  from  the  patents 
or  may  sell  products  or  ser\'ices 
commercially,  for  example,  to  farmers. 
Because  products  may  be  sold  to 
consumers.  EPA  is  inclined  to  consider 
these  activities  commercial.  However,  if 
profits  are  used  to  support  research  or 
improve  teaching  facilities,  EPA  may 
recognize  a  case  for  considering  the 
activity  not  to  be  commercial. 

EPA  could  also  consider  activities 
supported  by  Federal  or  State 
government  to  be  commercial.  Many  of 
these  government  activities  are  designed 
to  foster  economic  benefits  for  particular 
groups,  such  as  farmers.  Also,  the 
government  may  support  university 
centers  for  technology  transfer  to 
industry.  The  issue  may  be  ^ 

philosophical,  regarding  whether  ' 

government  economic  activities  benefit 
individuals  or  the  general  welfare.  EPA 
believes  there  are  legitimate  arguments 
for  either  view. 

Finally,  EPA  may  consider  all 
activities  at  a  nonprofit  institution  to  be 
commercial  if  any  activity  is. -Thus,  if  a    - 
company  finances  one  activity  at  the 
university,  all  of  the  university's 
research  may  be  considered  commercial. 
If  a  university  has  an  equity  interest  in 
a  biotechnology  company  or  a  faculty 
member  is  associated  with  a  firm,  all  tlie 
university's  research  activities  may  be      | 
considered  commercial.  This 
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interpretation  is  supported  by  the  fact 
that  commercial  activities  free  resources 
for  noncommercial  activities. 

If  EPA  interprets  all  these  situations 
strictly,  for  practical  purposes,  almost 
all  research  could  be  commercial.  EPA 
notes  for  comment,  however,  not-for- 
profit  institutions  that  obtain  self- 
generated  funds  through  charitable  or 
religious  donations  and  government 
grants  for  pure  research  to  identify 
health  or  environmental  hazards.  These 
situations  may  not  be  commercial  under 
any  circumstances. 

Regardless  of  the  alternative  chosen    - 
for  environmental  research,  ERA  would 
base  its  interpretation  of  commercial 
purposes  for  research  qualifying  for  the 
contained  structures  exemption  on  the 
broad  set  of  indicia  discussed  under  this 
first  altematrve.  in  light  of  its  belief  that 
EPA  requirements  for  contained 
commercial  R&D  are  similar  to 
requirements  placed  on  academic 
researchers  by  the  NIH  Guidelines.  See 
Unit  III.B.  of  this  preamble.  Therefore, 
the  second  and  third  aUematives  would 
apply  only  to  research  which  does  not 
qualif>'  for  the  contained  structures 
exemption. 

b.  All  environmental  research  is 
commercial.  Because  of  the  ability  of 
microorganisms  to  reproduce, 
disseminate  and  spread  and  the  features 
of  intentional  testing  in  the 
environment.  EPA  believes  it  should 
propose  another  interpretation  to 
address  such  testing.  Under  this 
interpretation,  all  intentional  testing- 
ouf  side  of  contained  structures  would 
be  commercial.  This  interpretation 
would  avoid  the  most  significant 
problem  identified  by  comments,  which 
is  that  there  is  no  real  difference  in  risk 
between  research  conducted  by  industry 
and  by  noncommercial  entities. 

As  discussed  more  fully  in  Unit  III.B. 
of  this  preamble,  microorganisms 
function  differently  than  other  chemical 
substances.  Because  R&D  involving  the 
introduction  of  new  microorganisms 
into  the  environment  involves  greater 
uncenainty  than  R&D  involving  use  of  - 
microorgnn Isms  under  contained 
conditions,  EPA  believes  that  a  different 
position  is  warranted  for  intentional 
testing  of  microorganisms  in  the 
environment. 

.    Because  the  TERA  burden  is 
structured  to  be  minimal,  EPA  believes 
reporting  will  not  seriously  restrict  - 
academic  R&D.  In  fact,  this 
interpretation^)f  commercial  purposes 
in  some  respects  could  lessen  the  - 
burden  on  universities,  because  they 
will  not  have  to  separate  their  industry' 
funding  from  other  funding  that  they 
may  not  consider  commercial. 


While  considering  all  environmental 
releases  to  be  commercial  may  seem 
contrary  to  the  usual  view,  the  actual 
status  of  funding  for  the  biotechnology 
industry  supports  this  interpretation. 
Research  relationships  in  biotechnology 
are  pervasive  and  take  many  forms. 
According  to  an  Office  of  Technology 
Assessment  (OTA)  report. 

in  recent  years,  the  rapid  proliferation  of 
collaborations  in  biological  research, 
involving  partnerships  between  universities, 
industry  ^nd  government.  Has  greatly 
extended  the  frequency,  scope  and  visibility 
of  such  activities.  Attempts  to  commercialize 
biological  techniques  have  occurred  at  an 
accelerated  rate  when  compared  to  mher 
.  fields,  involving  a  greater  range  of 
commercial  application.than  discoveries  in 
mostother  disciplines.  (Ref.  4,  page  13). 

-  Even  the  United  States  government  is 
-involved,  underthe  Technology 
Transfer  Act.  in  the  commeiualization 
of  biotechnology,  having  developed  a 
technology  transfer  policy  between 
universities  and  industry  with  the  goal 
of  developing  commercially  useful" 
products.  Nonprofit  foundations  also 
participate  in  activities  for  commercial 
purposes,  often  to  finance  other 
nonprofit  activities. 

c.  Rebuttable  presumption  of 
commercial  activity.  The  same 
arguments  for  the  option  that  all 
environmental  releases  are  commercial 
support  the  rebuttable  presumption 
option.  The  rebuttable  presumption  is 
also  supported  by  the  need  to 
distinguish  commercial  and 
noncommercial  activities  undet  TSCA. 
Theabove  discussion  of  commercial 
indicia  indicates  the  types  of  evidence 
that  a  researcher  may  present  to  rebut 
the  presumption.  However,  EPA     . 
believes  that  this  option  would  he 
burdensome  to  researchers,  because  it 
would  require  them  to  maintain 
evidence  concemingsources  of  funding 
for  em:h  environmental  experiment. 
EPA  also  believes  that  this  approach 
v.oiild  be  less  protective  of  public 
health  and  the  environment,  because  it 
does  not  adequately  address  uncertainty 
about  the  behavior  of  new 
microdrganisnis  in  the  environment. 

d.  Voluntary  consultation.  EPA 
recognizes  that  regardless  of  the 
Interpretation  of  conimerciai-purpos*s 
adopted  for  the  final  rule,  it  will  be 
difficult  to  apply  any-one  interpretation 
in  all  cases.  For'thisreason.  EPA  would 
enfX)urage  persons  who  believe  that  they' 
are  engaging  in  non-commercial  R&D  to 
voluntarily  consult  the  Agency  before 
initiating  testing  of  microorganisms  that 
would  be  considered  new  if  used  for 
commercial  purposes. 


B.  Exemption  for  Research  in  Contained 
Structures 

This  Unit  explains  EPA's  reasons  for 
exempting  from  section  5  screening  R&D 
activities  performed  under  conditions, 
that  would  minimize  the  number  of 
microorganisms  emitted,  or  where 
appropriate  prevent  emission  of 
microorganisms  from  structures  such  as 
pilot  fermentation  facilities, 
greenhouses,  and  laboratories.  The  R&D 
reporting  process  is  discussed  in  Unit 
II. D.  of  this  preamble. 

1.  Background.  The  statutory 
authority  for  this  exemption  is  TSCA 
section  .5(h)(3).  Section  5(h)(3)  exempts 
from  section  5  screening  chemical 
substances  manufactured  or  processed 
in  small  quantities  solely  for  R&D,  and 
directs  EPA  to  define  small  quantities 
by  rule.  Accordingly,  proposed  §  725.3 
provides  that  R&D  activities  involving 
microorganisms  would  qualify  for  the 
section  5(h)(3)  exemption  wlien  these 
activities  are  conducted  under 
conditions  designed  to  meet  appropriate 
standards  of'containment  and  when 
employees  are  notified  of  risks.  Some 
R&D  activities  which  are  eligible  for  the 
contained  structures  exemption  may 
also  be  subject  to  the  jurisdiction  of 
another  Federal  agency.  In  these  cases, 
EPA  proposes  to  defer  to  the  authority 
of  the  other  Agency.  The  rationale  for 
this  proposed  deferral  is  discussed  in 
Unit  in.C.3.  of  this  preamble. 

2.  Difficulties  in  ensuring  that 

■  microorganisms  used  for  R&D  will  not 
increase  beyond  small  quantities.  EPAs 
current  regulations  for  traditional 
chemicals  at  §  720.3(cc)  define  "small 
quantities  solely  for  R&D"  as  those 
quantities  that  are  "not  greater  than 
reasonably  necessary  for  ...  |R&Dj 
purposes."  This  definition  of  small 
quantities  for  R&D  has  been  appropriate 
for  traditional  chemical  substances, 
because  these  chemicals  do  not  have  the 
ability  to  increase  theirouTi  volume  or 
amount.  To  the  extent  a  finite  amount 
of  a -traditional  chemical  released  durinjj 
an  experiment  may  leave  a  test  site,  it 
will  only  be  diluted  in  the  environment.  • 

Living  rnicroorganisms  are  not, 
however,  subject  to  these  same 
limitations.  Microorganisms  may 
reproduce  and  increase  beyond  the 
number  initially  introduced,  may 
establish  in  the  envil-onment  (i.e.. 
develop  a  self-sustaining  population), 
and  may  Spread  beyond  the  test  site. 
Thus,  what  begins  as  a  small,  localized 
population  of  microorganisms  may 
become  a  large,  widespread  population". 
Even  if  certain  microorganisms  do  not 
exhibit  the  ability  to  reproduce,  increa:;e 
in  number,  establish,  and  spread  beyor;<' 
the  test  site,  they  may  be  capable  of 
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passing  some  of  their  traits  to  other 
microorganisms  in  the  environment. 
These  other  microorganisms  may,  in 
turn,  multiply,  establish,  spread  and 
subsequently  pass  the  acquired  trait  to 
other  microorganisms.  This  could  result 
in  widespread  propagation  of  the  trait, 
and  exposure  of  a  number  of  different 
environments  to  novel  traits. 

These  abilities  of  living 
microorganisms  render  the  genera! 
definition  of  small  quantities  that 
applies  well  to  traditional  chemicals 
invalid  for  microorganisms.  If  the 
definition  developed  for  traditional 
chemicals  was  apphed  to  living 
microorganisms,  EPA  would  not  review 
microorganisms  until  they  were 
produced  for  general  commercial  use. 
New  microorganisms  could  be  released, 
vvilh  no  EPA  review,  during  R&D  testing 
in  the  environment,  perhaps  numerous 
times,  and  could  become  established 
and  spread.  This  would  defeat  the 
purpose  of  TSCA,  which  is  designed  to 
permit  EPA  to  review  chemical 
substances  before  they  become  widely 
disseminated. 

Consequently,  a  determination  of 
what  constitutes  small  quantities  for 
microorganisms  requires  that  more 
factors  be  taken  into  consideration  than 
are  considered  for  traditional  chemicals. 
These  factors  revolx'C  around  the 
probability  that  a  microorganism  will 
establish  itself  in  the  environment. 
Establishment  is  a  key  consideration, 
because  unless  a  microorganism 
establishes,  any  effects  it  might  have 
would  probably  be  spatially  and 
temporally  limited.  Several  factors 
influence  whether  a  microorganism  will 
be  able  to  establish  itself.  These  include 
the  numbers  of  microorganisms 
involved,  the  frequency  with  which 
they  are  applied  to  the  area,  the  method 
of  application,  the  characteristics  of  the 
microorganism,  the  physiological 
condition  of  the  microorganism  at  the 
time  of  application,  and  the 
characteristics  and  condition  of  the 
receiving  environment. 

Case  histories  of  both  disease 
epidemics  and  invasions  of  higher 
organisms  suggest  that  the  number  of 
organisms  present  in  the  inoculum 
directly  influences  whether  the 
introduction  yields  a  self-sustaining 
population  (Ref.  .S).  Experience  with 
microorganisms  used  in  biocontrol  (i.e.. 
purposeful  use  of  microorganisms  as 
antagonists  to  reduce  the  diseast;- 
producing  ability  of  plant  pathogens) 
has  shown  that  success  in  some 
instances  can  be  enhanced  if  a  large 
number  of  the  biocontrol  microorganism 
is  introduced  (Ref.  6). 

It  can  be  inferred  from  this 
information  that  the  number  of 


organisms,  both  with  regard  to  the 
density  of  the  inoculunf  and  the 
geographic  range  over  which  it  is 
introduced  (Refs.  7  and  8),  is  related  to 
probability  of  establishment.  Several 
hypotheses  on  why  this  may  be  so  can 
be  offered.  In  some  cases,  jnortaKty  in 
the  introduced  population  can  be 
overcome  if  the  inoculum  contains  a 
large  number  of  individuals.  In  other 
situations,  a  large  inoculum  population 
may  provide  sufficient  genetic  variation 
that  individuals  that  can  tolerate  or 
prosper  in  the  environment  of 
introduction  will  be  within  the 
inoculum  (Refs.  9  and  10).  A  biocontrol 
strategy  that  relies  on  the  inoculum 
containing  large  numbers  of 
microorganisms  is  thought  to  be 
successful  because  the  introduced 
microorganisms  may  by  sheer  numbers 
have  an  advantage  in  reaching  and 
filling  available  suitable  microhabitats, 
availability  of  suitable  habitat  being  a 
limiting  factor  for  any  population  of 
organisms. 

The  frequency  with  which  organisms 
are  released  to  an  environment  also 
affects  whether  an  organism  can 
establish.  Frequent  releases  increase  the 
likelihood  that  the  microorganism  will 
find  sites  favorable  for  establishment  by 
increasing  the  total  number  of' 
microorganisms  placed  in  the 
environment  and  by  increasing  the 
probability  that  a  microorganism  will  be 
introduced  during  a  time  favorable  for 
establishment.  This  latter  probability  is 
related  to  factors  such  as  the  variations 
in  temperature,  moisture,  light,  and 
biota  observed  with  seasonality.  In  other 
words,  conditions  favorable  for 
establishment  may  exist  at  some  period 
of  time  and  not  at  others,  and  frequent 
application  increases  the  probability 
that  some  individuals  will  be  at  the 
right  place  at  the  right  time. 

3.  Bagiilator}'  conditions  to  prevent 
microorgnnisms  used  for  RB-D  from 
increasing  beyond  small  quantities. 
EPA's  proposed  standards  at  §§  725.234 
(containment  and  recordkeeping)  and 
725.2,15  (employee  notification)  are 
designed  to  reduce  the  probability  of 
establishment  by  reducing  the  number 
and  frequency  of  viable  microorganisms 
emitted  from  a  facility.  The  reduced 
probability  of  establishment  increases 
the  probability  that  a  microorganism 
will  remain  a  small  quantity. 

EPA  is  proposing  perforrnance-based 
standards  for  this  exemption.  EPA's 
approach  relies  on  the  experience  and 
judgement  of  the  TQI,  and  EPA  will  not 
generally  substitute  its  own  judgement 
for  that  of  the  TQI.  The  approach 
recognizes  that  many  different  kinds  of 
microorganisms  displaying  a  wide  range 
of  characteristics  could  potentially  be 


used  in  research,  and  that  for  certain 
microorganisms,  emission  of  only  a  few 
viable  individuals  could  cause  an  effect, 
while  emission  of  large  quantities  of 
viable  microorganisms  of  another  type 
would  not.  It  also  recognizes  that  the 
type  of  controls  (e.g..  procedural, 
mechanical,  and/or  engineering) 
appropriate  for  one  microorganism 
might  have  limited  relevance  to  other 
microorganisms.  EPA  expects  that  the 
TQI  will  be  cognizant  of  these  factors 
when  selecting  containment  and 
inactivation  controls  appropriate  to  the 
microorganism(s)  being  utilized. 

EPA  does  not  believe  the 
documentation  requirements  proposed 
for  this  exemption  will  be  overly 
burdensome.  EPA  believes  that  for  most 
cases,  laboratorj'  notebooks  normally 
kept  in  the  course  of  research  will 
contain  most  of  the  information 
required  by  this  proposal.  Control 
measures  selected  could  be  indicated  by 
reference  to  existing  standards  (e.g.,  one 
of  the  containment  levels  described  in 
the  NIH  Guidelines).  The  TQI  would 
simply  record  the  reasons  for  choosing 
particular  measures.  With  regard  to  the 
requirement  that  records  document  use 
of  the  selected  controls.  EPA  is  relying 
on  the  TQI  to  prepare  and  retain  the 
appropriate  degree  of  documentation. 
The  amount  of  documentation  would  be 
correlated  with  the  characteristics  of  the 
research  microorganism  and  standard 
practices  employed  to  address  risk. 
Thus,  documentation  could  range  from 
general  documentation  of  routine 
standard  operating  procedures,  to 
specific  notations  in  laboratory 
notebooks,  to  daily  log  entries  for 
microorganisms  that  present  the  greatest 
risk  concerns.  If  the  NIHCuidelinesare 
used  as  guidance,  the  TQI's  notebook 
should  indicate  the  level  of  containment 
recommended  by  the  Guidelines  and  - 
that  this  guidance  was  selected  and 
used.  EPA  believes  that  persons 
following  the  NIH  Guidelines  would 
keep  adequate  records  as  part  of  normal 
procedures  for  informing  their 
In.stitutional  Biosafety  Committee  of  the 
contained  research. 

With  respect  to  the  certification 
requirement,  many  if  not  most  research 
institutions  have  Institutional  Biosafety 
Committees  (IBCs)  as  required  by  the 
NIH  Guidelines,  or  committees  fulfilling 
a  similar  role.  These  committees  are 
charged  with  assessing  the  containment 
selected  by  the  investigator.  EPA 
recognizes  the  value  of  this  NIH  system 
and  would  like  to  make  its  requirements 
consistent  to  the  extent  possible  with 
such  existing  systems.  The  .Agency  also 
encourages  the  active  use  of  such 
committees. 


The  provision  which  indicates  that 
EPA  may  request  these  records  be  sent 
to  EPA  for  review  (see  §  725.234(d)(3)  of 
the  regulatory  text)  is  a  restatement  of 
the  authority  EPA  has  under  TSCA 
section  11  to  request  and  review 
information.  It  is  also  similar  to 
provisions  used  by  EPA  in  other 
exemptions.  In  the  three  exemptions- 
from  PMN  reporting  under  part  723  that 
currently  exist  for  traditional  chemicals, 
one  of  the  conditions  foreligibility  for 
the  exemptions  gives  EPA  access  to  the 
records  demonstrating  eligibility  for  the 
exemptions.  EPA  can  require  a  company 
to  produce  the  records  upon  EPA's 
written  request. 

EPA  does  not  plan  to  routinely  review 
such  records,  although  it  may  choose 
periodically  to  select  some  records  for 
review.  Should  the  institution  or 
researcher  receive  a  request  for  records 
review,  the  status  of  the  research  as 
exempt  would  not  a  priori  be  affected: 
Technical  staff  with  experience 
reviewing  TERA  and  MCAN 
submissions  would  examine  the 
records.  This  provision  allows  EPA  and 
the  researcher  to  discuss  what 
constitutes  appropriate  control 
measures  and  appropriate 
implementation  and  use.  Under  this 
provision,  EPA  may.  upon  review  of  the 
records,  offer  recommendations 
concerning  what  it  considers 
appropriate  control  measures  for  the 
specific  microorgaiiisms  used  in  the 
re.search.  These  recommendations 
would  be  non-binding.  If  EPA 
determines,  however,  that  the  control 
measures  seleded  and  used  are  so 
inadequate  as  to  present  an 
unreasonable  risk,  EPA  can  issue  an 
order  directed  at  modifying  the  control 
measures  it  finds  problematic.  Refusal 
to  comply  with  an  order  would  result  in 
loss  of  eligibility  for  the  exemption  for 
the  research  in  question.  The  researcher 
would  then  be  subject  to  the  notification 
requirements  of  TSCA  section  5. 

EPA's  criteria  at  proposed  §<»  725.234 
and  725.235  are  designed  to  reduce  the 
probability  of  establishment  by  reducing 
the  number  of  viable  microorganisms 
emitted  from  a  facility.  However,  EPA's 
proposed  approach  also  takes  into 
consideration  factors  such  as  the 
physiological  condition  of  the 
microorganisms  and  how  this  might 
aftect  the  ability  of  microorganisms  to 
establish  in  the  environment. 
Microorganisms  used  in  laboratory 
research  are  more  likely  to  be 
debiJitated  with  regard  to  their  ability  to 
compete  in  the  environment  against 
wild  type  relatives.  Thus,  they  may  be 
less  likely  to  prevail  in  the  struggle  in 
nature  for  limited  resources.  In  general, 
incidental  releases  of  microorganisms 


from  research  facilities  are  less  likely  to 
occur  under  conditions  which  favor  the 
establishment  of  the  microorganism. 
Incidentally  released  microorganisms 
may  be  physiologically  debilitated  by 
.  aerosolization  or  other  process 
procedures,  and  may  be  less  likely  to 
find  an  environment  that  favors  their 
sur\^ival  and  persistence  than  those 
microorganisms  that  are  specifically 
tested  in  an  envirormient  where  they  are 
intended  to  survive,  at  least  long  enough 
to  perform  a  specific  function. 

EPA  recognizes  that  parts  of  the 
rationale  offered  for  exempting  research 
conducted  under  the  conditions  set 
forth  in  proposed  §  725.234  can  be 
applied  to  some  small-scale  field  tests 
involving  microorganisms.  The  rationale 
cannot,  however,  be  applied  to  .small 
scale  field  tests  as  a  class. 
Microorganisms  intentijyially  tested  in 
the  environment  are  more  likely  to  be 
acclimated  to  the  environment  into 
which  they  are  introduced,  be 
physiologically  fit  enough  to  be 
competitive  in  that  environment  for  a 
significant  period  of  time,  and  be  placed 
in  an  area  suitable  for  growth  and 
persistence.  Because  of  the  lessons 
learned  with  biocontrol 
microorganisms,  researchers  will 
purposefully  apply  large  enough 
'_  numbers  to  ensure  that  the 
microorganism  persists  long  enough  and 
competes  well  enough  to  perform  the 
function  the  researcher  intends  to  study. 
In  general,  the  probability  that  these 
types  of  microorganisms,  used  under 
these  conditions,  will  establish  is  thus 
higher  than  the  probability  associated 
with  incidental  emissions  from  facilities 
employing  EPA's  propo.sed  criteria, 

4.  Alternative  reasons  for  the  research 
exemption.  An  alternative  rationale 
would  hold  that  the  small  quantities  . 
exemption  in  section  5(h)(3)  does  not 
apply  to  microorganisms  as  a  class, 
because  some  microorganisms,  whether 
they  are  released  through  intentional 
testing  or  incidental  emission,  can 
establish  even  though  the  initial 
inoculum  is  very  small.  For  some 
microorganisms,  a  single  microorganism 
may  be  a  sufficient  inoculum  for 
establishment  to  occur.  Thus,  for 
microorganisms  as  a  cla.ss.  there  can  be 
no  concept  of  "small  quantities  "  similar 
to  that  envisioned  for  other  chemicals. 

EPA  would  find,  however,  that 
research  conducted  under  the  criteria 
specified  in  §§  725.234  and  725.235 
could  be  exempted  under  TSCA  section 
.'Hh)(4).  EPA's  authority  under  TSCA 
§  5(h)(4)  is  discussed  in  Unit  III.C.  of 
this  preamble.  In  situations  where  the 
EPA  criteria  at  §§  725.234  and  725.235 
are  followed.  EPA  l)elieves  that  the 
resulting  reduction  in  the  number  of 


microorganisms  emitted  from  R&D 
facilities  will  reduce  the  probability  that 
a  microorganism  will  estabhsh  in  the 
environment.  This  reduced  probability 
of  establishment  leads  directly  to  a 
reduction  in  risk.  If  a  microorganism 
does  not  establish,  its  ability  to  present 
risk  is  far  less  likely  to  be  expressed.  If 
the  microorganism  is  not  able  to 
establish,  any  adverse  effects  that  might 
be  associated  with  that  microorganism 
will  probably  be  spatially  and 
temporally  limited. 

EPA  recognizes  that  some  research 
activities  may  present  special 
considerations;  e.g..  when  the  researcih 
utilizes  microorganisms  that  can 
successfully  establish  from  a  very  small 
inoculum.  In  such  cases,  incidental 
emission  from  the  facility  may  have  to 
be  much  more  stringently  controlled  to 
reduce  risk.  EPA  believes  that  its 
requirement  that  a  technically  qualified 
individual  (TQI)  select  and  validate 
procedures  appropriate  to  the 
microorganism  addresses  this  concern. 
That  person  should  select,  validate,  and 
follow  procedures  that  would  ensure 
that  insufficient  numbers  of  viable 
microorganisms  are  emitted  from  the 
facility  for  establishment  to  occur. 

EPA  believes  that  any  potential  risk 
presented  by  incidemal  releases  from 
research  facilities  that  might  occur,  even 
when  its  criteria  for  reducing  the 
number  of  microorganisms  emitted  from 
the  facility  are  followed,  is  outweighed 
by  the  benefits  to  society  of 
biotechnology  research.  EPA  can  u.se  its 
limited  resources,  which  otherwise 
would  be  u§ed  to  review  these  low  risk 
research  activities  for  microorganisms, 
for  reviewing  higher  risk  activities  and 
microorganisms.  Industry,  by  having 
this  exemption,  can  develop  and  test 
microorganisms  in  the  early  stages  of 
the  product  development  process  (e.g.. 
laboratory)  without  having  to  be 
reviewed  by  EPA.  This  would  reduce 
the  time  and  cost  for  industry  in 
developing  new  products.  More  time 
and  resources  could  be  allotted  for 
actual  R&D  and  less  time  and  resoun;es 
allotted  to  EPA  notifications.  This 
should  assi.st  the  development  of  this 
industry  and  the  emergence  of  new, 
useful  products,  and  thus  not  present  an 
unreasonable  risk  of  injury  to  human 
health  and  the  environment. 

5.  Alternative  methods  of  reducing  the 
number  of  microorganisms  emitted.  FPA 
believes  its  propo.sed  approach  to 
reducing-the  number  of  microorganisms 
emitted  from  re.search  facilities  is 
preferable  to  more  prescriptive 
approaches  which  have  been  suggested. 
The  suggested  approaches  include 
.setting  a  specific  numeri{:al  standard  lor 
the  number  of  microorganisms  that 
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might  be  incidentally  released  to  the 
environment  from  a  research  facility, 
prescribing  a  single  standard  based  on 
one  of  the  containment  levels  described 
in  the  NTH  Guidelines,  or  an  approach 
wherein  several  increasingly  stringent 
levels  of  containment  are  described  and 
pecific  rnicroorganisms  are  matched  to 
specific  levels.  These  three  approaches 
would  be  complex  and  unwieldy  to 
implement.  Because  of  their  prescriptive 
nature,  such  apj>roaches  would  resuh  in 
EPA  regulating  the  containment 
standards  rather  than  exempting  the 
research.  This  would  unnecessarily 
restrict  research  contrary  to  the  intent  of 
TSCA.  Each  change  to  a  prescriptive 
standard  would  have  to  be  incorporated 
into  the  standards  through  rule 
amendments  or  variance  procedures. 
Establishing  prescriptive  standards 
could  restrict  advances  in  technology 
for  controlling  microorganisms  and 
stifle  individual  initiative  at  the 
research  level. 

C.  Section  5(h)(4)  Exemptions 

1.  Introduction — a.  Statutory 
background.  Section  5(h)(4)  of  TSCA 
provides  that  EPA  may  exempt  by  rule 
the  manufacture  of  any  new  chemical 
substance  from  all  or  part  of  tht> 
requirements  of  section  5,  if  it  is 
determined  that  activities  involving  the 
substance  will  not  present  an 
unreasonable  risk  of  injury  to  he-olth  or 
the  environment.  A  section  5(h)(4)j'ule 
must  be  promulgated  under  the 
procedures  set  forth  in  TSCA  sections 
6(c)(2)  and  (3),  which  generally  require 
preparation  of  a  rulemaking  record  and 
an  administrative  hearing.  EPA  is 
proposing  to  use  section  5(h)(4)  to 
support  various  exemptions  from  the 
notification  requirements  of  the  rule. 

The  term  '"unreasonable  risk"  is  not 
defined  in  TSCA.  Section  6(c)  of  TSCA 
lists  considerations  for  determining 
whether  a  chemical  substance  presents 
an  unreasonable  risk  for  purposes  of 
promulgating  regulations  under  TSCA 
section  6.  These  considerations  include 
the  effects  of  the  substance  on  human 
health  and  on  the  environment  and  the 
magnitude  of  exposure  to  the  substance, 
the  benefits  of  the  substance  for  various 
uses,  the  availability  of  substitutes  for 
such  uses,  and  the  reasonably 
ascertainable  economic  consequences  of 
the  potential  regulatory  action, 
considering  effects  on  the  national 
economy,  smallbusiness,  technological 
innovation,  the  environment,  and  public 
health.  EPA  believes  it  is  reasonable  to 
consider  these  factors  in  determining 
whether  a  risk  is  unreasonable  under 
section  5(h)(4l. 

TSCA  offers  no  further  direct 
guidance  on  what  constitutes 


unreasonable  risk.  In  particular,  TSCA 
does  not  discuss  how  each  of  the  section 
6(c)  considerations  are  to  be  weighed  in 
relation  to  each  other.  The  legislative 
history,  therefore,  needs  to  be 
considered.  The  House  Report  (H.R. 
Rep.  94-1341. 94th  Cong..  2d  Sess.  at  IS- 
IS, 32)  provides  the  most  useful 
pertinent  explanation.  First,  the 
standard  under  TSCA  is  "unreasonable" 
risk,  not  a  decision  to  eliminate  all  risk 
(House  Report  at  15).  For  an  activity  that 
is  of  some  value  to  society,  some  level 
of  risk  maybe  acceptable.  With  respect 
to  section  5(h)(4),  granting  an  exemption 
does  not  require  a  showing  that  there 
will  be  no  risk,  only  that  there  will  be 
no  unreasouatjle  risk. 

The  House  Report  states  that  the 
unreasonable  risk  standard  cannot  be 
defined  in  precise  terms  but,  instead, 
requires  exercise  of  judgment  by  the 
decisionmaker. #lie  House  Report 
describes  the  finding  of  unreasonable 
risk  as  involving  a  balancing  of  the 
probability  that  harm  will  occur,  and 
the  magnitude  and  severity  (potential 
consequences)  of  that  hartn,  against  the 
effects  (social  and  economic)  of 
proposed  action  on  society. 

According  to  the  House  Report,  these 
evaluations  of  harm  often  must  be  based 
on  considerations  of  "scientific  theories, 
projections  of  trends  from  currently 
available  data,  modeling  using 
reasonable  assumptions,  and 
extrapolations  from  limited  data" 
(House  Report  at  32).  The  unreasonable 
risk  standard  recognizes  that,  as  a 
practical  matter,  all  the  scientific 
evidence  is  uncertain  to  some  degree 
and  that  EPA  can  consider  such  factors 
as  the  strength  of  the  evidence  on 
toxicity,  the  nature  of  the  effects  that 
may  occur  (e.g.,  death  vs.  reversible 
effects),  and  the  likely  numbers  of 
individuals  exf>osed  and  the  levels  of 
exposure. 

The  House  Report  points  out  that  the 
unreasonable  risk  standard  is  flexible 
enough  to  allow  EPA  to  calibrate  the 
stringency  of  a  regulatory  measure  to  the 
levels  of  risks  and  benefits.  Thus,  a 
testing  rule,  because  it  does  not  deprive 
the  public  of  the  benefits  of  a  chemical, 
requires  a  lesser  showing  of  harm 
compared  to  a  rule  which  may  remove 
a  substance  from  the  market  or  impose 
other  restrictions  on  its  availability. 
Similarly,  a  stronger  showing  would  be 
required  to  ban  an  activity  than  to 
impose  lesser  restrictions  on  use  or  a 
requirement,  such  as  labelling,  that  does 
not  restrict  directly. 

The  greater  the  probability  and  the 
more  severe  the  potential  harm 
presented  by  an  activity  EPA  may  allow, 
the  less  likely  a  no  unreasonable  risk 
finding  can  be  made.  Similarly,  the 


greater  the  benefit  of  the  activity,  the 
greater  the  risk  to  be  tolerated. 
Determinations  of  whether  an 
exemption  should  be  partial  or  full  will 
depend  on  the  probability  and  severity 
of  the  harm  and  the  benefits  to  be 
derived  from  the  activity.  Less 
restrictions  should  apply  if  there  are 
substantial  benefits  from  the  activity 
and  the  probability  of  harm  appears  to 
be  lower  or  the  consequences  are  of  low 
concern. 

b.  Summary  of  section  5(h)(4) 
exemptions.  EPA  is  proposing  to  use  its 
authority  under  TSCA  section  5(h)(4)  to 
establish  six  separate  types  of 
exemptions.  These  are  partial 
exemptions  that  involve  limited 
reporting  and/or  recordkeeping  for  new 
microorganisms  that  meet  the  eligibility 
requirements  of  the  specific  exemptions. 
Five  of  these  exemptions  sf>ecifically 
relate  to  R&D  activities.  The  sixth  case 
is  a  tiered  exemption  for  general 
commercial  use. 

Because  each  exemption  involves  a 
different  set  of  issues,  each  exemption 
requires  a  different  weighing  of  risks 
and  product  benefits.  The  remainder  of 
this  unit  sets  out  the  no  unreasonable 
risk  findings  for  each  of  the  exemptions. 
For  each  exemption,  a  review  of  the 
relevant  scientific  risk  considerations  is 
followed  by  a  discussion  of  the  social 
and  economic  benefits  resulting  from 
microbiological  products.  The  extent  to 
which  both  risks  and  benefits  are 
considered  is  dependent  on  the  breadth 
of  the  exemption. 

2.  Alternative  finding  of  no 
unreasonable  risk  for  microorganisms 
used  for  R&D  in  contained  structures. 
The  reasoning  for  this  alternative 
finding  relies  on  the  factors  discussed  in 
Unit  III.B.  of  this  preamble  for  research 
that  meets  the  criteria  at  proposed 

§§  725.234  and  725.235  for  R&D 
conducted  in  contained  structures.  See 
Unit  III.B.  of  this  preamble  for  a  full 
discussion  of  the  rationale  for 
exempting  research  in  contained 
structures. 

3.  Deferral  to  other  Federal  authorities 
for  oversight  of  R&D.  Unit  II.D.  of  this 
preamble  describes  a  proposed 
exemption  from  this  regulation  for 
research  controlled  by  other  federal 
authorities.  This  section  provides  EPA's 
reasons  for  establishing  this  exemption. 
The  exemption  is  based  on  the  general 
policy  that  TSCA  should  not  apply  to 
research  adequately  overseen  by  other 
federal  authorities. 

TSCA  jurisdiction  is  discussed  in 
Unit  I.e.  of  this  preamble.  Generally 
microorganisms  controlled  by  other 
Federal  agency  authorities,  other  than 
those  microorganisms  regulated  under 
FIFRA  or  FDA  authorities,  are  also 


subject  to  TSCA.  Agencies,  such  as  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  U.S.  Department 
of  Agricuhure  (USDA).  have  regulatory 
authority  that  overlaps  TSCA  authority 
for  microorganisms.  Research  subject  to 
TSCA  may  also  be  funded  by  Federal 
agencies,  such  as  the  Department  of 
Defense  (DOD),  the  Department  of 
Energy  {DOE),  the  National  Institutes  of 
Health  (NIH),  the  National  Science 
FoundaUon  (NSF).  USDA's  APHIS  or  its 
Office  of  Science  and  Education  (S&E). 
or  EPA's  own  Office  of  Research  and 
Development  (EPA/ORD). 

On  November  23, 1976,  all  Federal 
agencies  represented  on  the  Federal 
Interagency  Committee  endorsed  the 
NIH  Guidelines.  Departments  which 
support  or  conduct  laboratory  rDNA 
research  agreed  to  abide  by  the 
Guidelines  in  |une  1983  (48  FR  24577). 
Because  of  the  1983  agreement,  as  a 
condition  for  Federal  funding  of  rDNA 
laboratory  research,  institutions  must 
ensure  that  all  rDNA  research 
conducted  at  or  sponsored  by  the 
institution,  regardless  of  the  source  of 
the  funding,  complies  with  the 
Guidelines. 

a.  Finding  of  no  unreasonable  risk  for 
R&D  in  contained  structures  subject  to 
the  authority  of  other  Federal  agencies. 
This  proposed  rule  would  provide  an 
exemption  for  research  in  contained 
structures  (principally  laboratories) 
covered  by  the  NIH  Guidelines.  EPA 
considers  the  NIH  Guidelines  to  provide 
the  primary  standard  for  laboratory 
research.  EPA's  rules  are  designed  to 
provide  complementary  oversight  of 
those  activities  not  covered  by  NIH.  As 
a  result,  EPA  is  proposing  a  complete 
exemption  under  TSCA  section  5(h)(4) 
for  research  on  new  microorganisms  in 
contained  structures,  if  the  researcher  is 
required  to  comply  with  the  NIH 
Guidelines.  This  may  be  achieved 
through  direct  regulatory  authority  or 
through  requiring  recipients  of  Federal 
funds  to  comply  with  the  NIH 
Guidelines.  Without  this  exemption,  the 
recordkeeping  and  employee 
notification  requirements  of  proposed 
§§  725.234  and  725.235  would  apply  to 
this  research.  EPA's  summary  analysis 
of  the  NIH  Guidelines  may  be  found  in. 
the  docket  which  supports  this 
rulemaking. 

EPA  proposes  under  TSCA  section 
5(h)(4)  to  exempt  from  the  requirements 
de.scribed  in  proposed  §§  725.234  and 
725.235  the  manufacturers,  producers 
and  importers  of  new  microorganisms 
for  R&D  in  contained  structures,  if  the 
research  is  regulated  or  funded  by  a 
Federal  agency  which  has  agreed  to 
abide  by  the  NIH  Guidelines. 
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The  pertinent  parts  of  EPA's 
regulations  applying  to  R&D  in 
contained  structures  are  §  725.234(b) 
and  (d).  They  require  a  technically - 
qualified  individual  (TQI)  to  maintain 
documentation  that  describes  the 
selection  of  containment  and 
inactivation  procedures  and  ensures  the 
procedures  are  followed.  The  TQIs 
selections  must  be  approved  and 
certified  by  an  authorized  official  of  the 
institution  conducting  the  experiment 
(§  725.234(d)(2)).  EPA  may  request  the 
records,  review  containment/ 
inactivation  controls  and  may  order 
changes  in  containment/inactivation 
procedures  {§  725.234(d)(3)  and  (d)(4)). 

These  provisions  are  designed  to 
complement  the  NIH  Guidelines  and 
extend  their  benefits,  without  imposing 
an  overly  rigid  regulatory  regime.  EPA's 
regulation  is  in  the  same  spirit  as  the 
NIH  Guidelines  in  that  it  is  also  based 
on  the  fact  that  all  conceivable 
experiments  cannot  be  foreseen  and  that 
it  is  the  responsibility  of  the 
experimenting  institution  to  devise 
appropriate  containment.  Like  NIH.  EPA 
emphasizes  the  importance  of  the 
motivation  and  good  judgment  of  the 
investigators. 

Because  the  NIH  Guidelines  are  very 
well  entrenched  in  the  research 
community,  EPA  expects  thct  the 
procedures  chosen  by  the  TQI  will  very 
closely  follow  the  Guidelines.  In 
addition,  any  EPA  review  of  records 
will  rely  heavily  on  the  Guidehnes. 
Thus,  by  establishing  the  provisions  of 
proposed  §  725.234(d).  EPA  would 
effectively  apply  Guideline  principles  to 
those  institutions,  primarily  commercial 
facilities,  that  are  not  required  to  abide 
by  them.  This  would  complement  the 
NIH  request  for  voluntary  compliance. 

Further,  the  NIH  Guidelines  apply 
directly  only  to  those  microorganisms, 
and  categories  of  microorganisms,  that 
have  been  listed  in  the  Guidelines  and, 
in  particular.  Guideline  Appendices  A 
through  F.  Other  microorganisms  would 
require  specific  review  by  NIH.  EPA 
regulations  extend  the  benefits  of  the 
NIH  Guidelines  by  effectively  applying 
their  principles  to  microorganisms  other 
than  those  specifically  mentioned  in  the 
Guidelines. 

At  the  same  time,  by  not 
incorporating  the  Guidelines  directly 
into  regulations.  EPA  would  avoid 
overly  rigid  adherence  to  Guidelines 
that  are,  themselves,  meant  to  be 
flexible.  EPA,  however,  retains 
sufficient  control  to  protect  against  risk 
by  the  review  procedures  in  proposed 
§725.234<d)(3)  and  (d)(4). 

Requiring  researchers  to  adhere  to  the 
proposed  requirements  of  §§  725.234 
and  725.235  as  well  as  to  the 


requirements  of  these  other  federal 
authorities  would  be  a  duplication  of 
oversight  and  enforcement  that  would 
unnecessarily  restrict  potentially 
beneficial  research  without  any 
incremental  reduction  in  potential  risk. 
Thus,  there  would  be  no  increase  in  risk 
from  removing  the  TSCA  section  5 
restrictions  placed  on  contained 
structure  R&D.  Further,  costs  will  be 
reduced,  because  there  would  be  no 
costs  incurred  in  complying  with  TSCA. 
R&D  would  be  encouraged  without  an 
attendant  increase  in  risk.  Therefore,  the 
risks  of  exempting  this  research  from 
the  TSCA  section  5  contained  structure 
R&D  restrictions  are  far  outweighed  by 
the  costs  saved.  Accordingly,  I'.PA  finds 
there  will  be  no  unreasonable  risk  from 
this  exemption. 

b.  Federal  agency  R&D  subject  to 
TERA  reporting-  EPA  has  also 
considered  how  it  might  use  its  TSCA 
section  5(h)(4)  exemption  authority  to 
minimize  duplicative  reviews  of 
environmental  release  tests  that  are  also 
subject  to  other  Federal  agencies.  EPA 
has  determined  that  a  different 
exemption  process  should  apply  to 
experiments  in  the  environment  than  to 
contained  experiments.  While  the  NIH 
Guidelines  are  recognized  as  a  standard 
for  contained  R&D.  the  same  situation 
does  not  pertain  to  R&D  activities 
involving  releases  to  the  environment. 
Accordingly,  EPA  is  planning  to 
propose  the  procedures  outlined  below 
for  exemptions  from  the  TERA  process 
for  deliberate  release  experiments 
reviewed  by  other  Federal  agencies. 

With  agencies  that  have  clear 
regulatory  authority,  EPA  would 
propose  to  exempt  from  TSCA  section  5 
requirements  intentional  environmental 
testing  of  new  microorganisms  and  to 
defer  to  the  other  Federal  agenc3''s 
review,  when  EPA  determines  that  the 
other  Federal  agency's  review  addresses 
criteria  equivalent  to  those  which  would 
be  evaluated  under  TSCA  section  5. 
When  EPA  develops  such  an  exemption 
involving  deferral  to  another  Federal 
agency,  it  will  propose  the  exemption 
using  notice  and  comment  rulemaking. 
EPA  is  currently  working  with  USDA- 
APHIS  to  develop  an  exemption  for  R&D 
field  tests  reviewed  by  APHIS  under  the 
Federal  Plant  Pest  Act  and  the  Plant 
Quarantine  Act  and  implementing 
regulations  at  7  CFR  part  340  and  hopes 
to  include  such  an  exemption  when  the 
rule  isjpromuleated. 

4.  Fmding  of  no  unreasonable  risk  for 
TERA  approval  of  new 
microorganisms— a.  Background.  EPA 
recognizes  that  many  small-scale  tests 
will  not  present  unreasonable  risks  and 
that  requirements  restricting  R&D  could 
stifle  innovation  contrary  to  the  intent 
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of  TSCA.  Therefore,  under  section 
5(h)(4)  EPA  is  proposing  to 
conditionally  exempt  from  MCAN 
notification  R&D  involving  certain  new 
microorganisms.  The  exemption  is 
conditional,  since  researchers  must 
submit  a  TERA. 

EPA's  current  experience  with 
reviewing  FMNs  for  microorganisms- 
used  for  R&D  in  the  environment  under 
the  1986  Policy  Statement  has  indicated 
that  EPA  could  more  efficiently  review 
these  activities.  While  the  current 
process  provides  an  adequate 
mechanism,  R&D  activities  present  a 
very  different  risk  assessment  situation 
than  general  commercial  use. 
Differences  in  exposure,  the  ability  to 
apply  procedures  for  controlling  routes   - 
of  exposure  or  dissemination  and  the 
procedures  for  controlling  potential 
risks,  and  the  need  for  flexibility  in  R&D 
comprise  different  risk  assessment 
scenarios  than  found  in  general 
commercial  use.  As  a  result,  in  light  of 
these  different  scenarios,  a  more 
straightforward  and  flexible  approach  to 
reviewing  experiments  for  new 
microorganisms  is  indicated.  The  TERA 
provisions  of  this  proposed  rule  will 
provide  such  an  approach. 

A  TERA  provides  for  submission  of 
information  commensurate  with  the 
nature  of  the  R&D  process,  because  the 
review  is  focused  on  a  specific  R&D 
activity.  Therefore,  not  as  much 
information  is  required  compared  to  a 
MCAN.  For  example,  persons  who 
submit  a  TERA  would  not  have  to 
include  information  on  all  commercial 
manufacture,  processing,  transport,  use, 
and  disposal  activities  that  may  involve 
file  new  microorganism  as  is  the  case  for 
a  MCAN. 

The  more  flexible  deadlines  and 
procedures  for  the  TER.'\  would  avoid 
unnecessary  delays  or  restrictions  on 
experiments.  TSCA  impo.ses  a  9()-day 
waiting  period  for  section  5(a)(1) 
screening;  and  persons  who  submit 
MCANs  must  wait  at  least  90  days 
before  an  activity  can  begin,  even  if  EP.'\ 
should  determine  no  unreasonable  risk 
is  posed  by  the  activity  before  the  9()- 
day  review  period  expires.  A  similar 
waiting  period  may  not  be  appropriate 
for  experiments  when  more  rapid 
decisions  can  be  made.  If  TERA  review 
shows  that  an  experiment  poses  little  or 
no  risk,  EPA  could  notify  the  submitter 
to  proceed  at  any  time  during  the  review 
period  prior  to  expiration  of  the  review 
clock. 

b.  No  imrfnsonnblt'  risk 
dt'tf^nvinntinn.  EPA  has  decided  that 
case-by-case  review  is  required  to 
determine  the  potential  risk  presented 
by  a  microorganism  which  may 
establish  in  the  environment  during  the 


course  of  a  field  trial.  The  review  would 
allow  EPA  to  determine  if  it  would  be 
necessary  to  set  limitations  to  minimize 
the  probability  of  establishment  and 
dissemination  in  the  environment. 
Microorganisms  intentionally  tested  in 
the  environment  are  more  likely  to  be 
acclimated  to  the  environment  into 
which  they  are  introduced,  be 
physiologically  fit  enough  to  be 
competitive  in  that  environment  for  a 
significant  period  of  time,  and  be  placed 
in  an  area  suitable  for  growth  and 
persistence.  Researchers  generally  apply 
large  numbers  of  microorganisms  to 
ensure  that  they  persist  long  enough  and 
compete  well  enough  to  perform  the 
function  the  researcher  intends  to  study. 
This  fact  increases  the  probability  that 
microorganisms  used  under  these 
conditions  could  establish  and  possibly 
pose  a  risk  or  result  in  significant 
exposure.  Therefore  EPA  has  concluded 
that  R&D  which  involves  intentional 
testing  of  microorganisms  in  the 
environment  should  be  subject  to  some 
review. 

EPA  has  balanced  a  number  of 
considerations  to  determine  that 
experiments  reviewed  under  a  TERA 
will  not  present  an  unreasonable  risk  to 
hcMlth  or  the  environment  and  should 
be  exempt  from  MCAN  requirements. 
First,  TERA  review  should  result  in  no 
greater  risks  than  those  that  might  occur 
as  a  result  of  the  MCAN  process, 
because  the  no  unreasonable  risk 
criteria  for  approval  are  the  same  for 
either  process.  Second,  TERA  review 
may  even  reduce  risks  in  some  instances 
by  allowing  EPA  to  focus  resources  on 
activities  that  may  pose  the  greatest 
potential  for  risk.  Third,  TEFL\  review 
will  reduce  reporting  costs  by 
eliminating  Agency  need  for 
information  and  procedures  that  are 
unnecessary  for  R&D.  Fourth,  when 
compared  to  the  MCAN  process,  TERAs 
should  encourage  technological 
innovation  and  have  a  beneficial  effect 
on  small  businesses  engaged  in  R&D 
utilizing  new  microorganisms. 

5.  Finding  of  no  unrpaaonoblp  risk  for 
microorganisms  proposed  for  exemption 
from  TERA  reporting.  EPA  n-cognizes 
that  some  field  experiments  with  new 
micToorganisms  do  not  need  to  be 
reviewed  at  all.  EPA  therefore  intt-nds  to 
e.\empt  from  review  some  R&D 
experiments  with  certain  new 
microorganisms.  EPA  will,  however, 
still  review  any  general  commercial  uses 
of  these  new  microorganisms  through 
the  MCAN  process.  The  no 
unreasonable  risk  finding  for  exemption 
from  TERA  reporting  is  based  on  the 
interaction  of  three  principal  criteria 
addressing  the  recipient  species,  the 
introduced  genetic  material,  and 


procedures  for  limiting  exposure  during 
experimental  use.  The  three  criteria 
must  be  considered  in  concert,  because 
any  potential  concerns  raised  in  one  set 
of  criteria  may  be  balanced  or 
compensated  by  other  criteria.  These 
criteria  are  discussed  in  more  detail  in 
Unit  III.C.7.  of  this  preamble. 

EPA  requests  comment  on  whether 
this  approach  should  be  used  to  exempt 
from  TERA  screening  certain  new 
microorganisms.  EPA  is  proposing 
certain  intergeneric  strains  of 
Bradyrbizobium  japonicum  and 
Rbizobiam  meliloti  as  candidates  fnt 
exemption  from  TERA  review,  based  on 
reviews  of  voluntary  PMNs  submitted 
under  the  1986  Policy  Statement  and 
field  test  data  generated  in  these  field 
trials.  Persons  po.«essing  information 
which  they  believe  would  support  an 
exemption  from  TERA  reporting  for 
other  new  microorganisms  may  use  the 
procedures  in  proposed  §  725.67  to 
apply  for  such  an  exemption. 

EPA  proposes  to  list  Bradyrhizobiitm 
jnponicum  and  Hbizobium  meliloti  as 
acceptable  recipient  species.  Both  are 
well-characterized  taxonomically  and 
have  been  used  in  the  environment  for 
over  80  years  to  improve  nitrogen 
fixation  in  specific  agricultural  crops. 
There  is  extensive  information  on  these 
two  species  documenting  the  lack  of 
adverse  effects  in  the  environment,  and 
no  reports  exist  that  they  are  pathogenic 
to  humans  or  animals.  In  addition.  EPA 
has  reviewed  field  test  data  from  several 
experiments  which  have  demonstrated 
that  the  intergeneric  strains  are  similar 
to  the  unmodified  parental  strains  in 
colonization.  sur\'ival,  nodulation  and 
effects  on  plant  growth.  The  public 
dockets  pertaining  to  the  reviews  of  B. 
jnponicum  (six  strains:  P88-1275 
through  1278.  and  P89-340  and  341) 
and  R.  meliloti  (18  .strains:  P87-568 
through  570.  P88-1115  through  1122. 
P89-280,  P90-339.  and  P92-399 
through  403),  along  with  the  field  lest 
data,  are  incorporated  into  the  docket 
for  this  rulemaking.  These  strains  were 
modified  in  antibiotic  resistance  traits, 
and  some  were  modified  for  nitrogen 
fixation  traits  as  well.  In  the  course  of 
these  reviews,  EPA  evaluated  general 
and  specific  information  in  the  open 
scientific  literature  concerning  these 
species,  and  BSAC  subcommittees  were 
convened  to  discuss  general  issues 
associated  with  the  proposed  R&D 
experiments  with  these  strains. 

Modification  of  traits,  the  second 
criterion,  limits  the  source  of  the 
introduc;ed  genetic  material  to  the 
genera  of  Rhizobium  and 
Brndyrhizobiiim  but  allows  the 
introduction  of  antibiotic  resistance 
traits  from  any  source  organism.  In 


addition,  the  introduced  genetic 
material  must  be  poorly  mobilizable. 
Thp  introduction  of  genetic  material  for 
traits  other  than  antibiotic  resistance  is 
limited  to  Bradyrhizobium  and 
Rhizobium  species,  because  EPA  is  most 
familiar  with  these  two  genera. 

Based  on  the  results  of  the  field  tests 
with  these  strains,  EPA  proposes  to 
Rxempt  the  use  of  well-characterized, 
limited  in  saxb.  and  poorly  mobilizable 
antibiotic  resistance  markers  in 
Bradyrhizobium  japonicum  and 
-Rhizobium  meiiloti.  EPA  believes  that 
there  would  be  no  significant  Tisk 
resulting  from  small-scale  field  tests 
vvith  the  fesultiiig  microorganisms 
containing  antibiotic  resistance,  because 
broad  antibiotic  resistance  already  exists 
in  naturally  occurring  microorganisms 
of  these  two  species  (as  demonstrated  in 
the  data  submitted  for  PMNs  P88-1115 
(rhizobia)  and  P88-1275 
(brad>Thizobia).  Iti  addition,  higher 
levels  of  antibiotic  resistance  can  be 
easily  induced  in  these  microorganisms 
by  mutation  or  selection.  EPA  requests 
comment  on  the  appropriateness  of 
e.xempting  antibiotic  resistance  traits. 

EPA  is  proposing  that  these 
exemptions  would  only  apply  to  test 
sites  of  10  acres  or  less.  This  test  area 
limit  for  Bradyrhizobium  japonicum 
and  Rhizobium  meliloti  is  based  on  the 
field  data  renewed  by  EPA  which  show 
that  such  releases  have  remained  small- 
.scale,  with  the  modified  strains 
exhibiting  survival  and  persistence 
similar  to  their  unmodified  parental 
strains.  The  TQI  must  select  appropriate 
methods  to  limit  dissemination  of  these 
modified  rhizobial  species  in  order  to 
maintain  the  small-scale  nature  of  the 
field  tests.  Also,  this  proposal  is  based 
on  the  lack  of  adverse  effects  observed 
in  humans  and  animals  resulting  from 
use  of  these  naturally  occurring 
rhizobial  species. 

EPA  is  proposing  to  exempt 
intergeneric  strains  ofthe.se  two 
rhizobia  .species,  in  order  tt»  facilitate 
research  using  these  microorganisms 
and  to  encourage  development  of 
products  that  could  increase  crop 
productivity  while  detireasing 
dependance  on  chemical  fertilizers. 
These  experiments  could  generate 
important  information  that  will  increa.se 
understanding  of  the  environmental  fate 
of  intergeneric  microorganisms. 
Information  from  these  field  tests  would 
advance  the  understanding  of  microbial 
ecology,  which  could  facilitate  review  of 
commercial  products.  The  possible  risks 
due  to  exempting  these  two  rhizobia 
species  from  review  at  small-scale  wiH 
be  balanced  by  the  innovation  and 
development  of  safer,  environmentally 


sOund  products  to  promote  crop 
.  production. 

6.  Finding  of  no  unreasonable  risk  for 
specific  o/femotiVe  exemption  for  low 
risk  field  tests.  Unit  II.D.  of  this 
preamble  describes  an  alternative 
exemption  from  TERA  reporting  for 
certain  R&D  field  tests.  While  EPA 
acknowledges  thaft  parts  of  the  rationale 
offered  in  Unit  1113.  of  this  preamble  for 
exempting  research  conducted  under 
the  proposed  contained  structures 
exemption  could  be  applied  to  some 
small-scale  field  tests  involving 
microorganisms.  EPA  does  not  believe 
that  the  rationale  can  be  applied  to 
small-scale  field  tests  as  a  class. 
Therefore,  it  was  suggested  that  EPA 
define  a  class  of  small-st:ale  field  tests 
which  would  be  expected  to  pose  low 
risks  and  be  exempt  from  TERA 
reporting.  The  no  unreasonable  risk 
finding  for  this  alternative  exemption 
from  TER.\  reporting  is  based  on  the 
interaction  of  three  primary  criteria 
which  consider  the  safety  of  the  parent 
microorganism,  the  role  of  the  traits  that 
have  been  modified,  and  the  scale  of  the 
field  tests.  If  the  parent  microorganism 
is  shown  to  have  a  histor>-  of  safe  use, 
introduced  genetic  material  meeting  the 
specified  criteria  would  be  unlikely  to 
significantly  increase  the  potential  for 
adverse  effiects.  EPA  would  expect  that 
TQIs  would  use  the  criteria  discussed  in 
II1.C.7.  of  this  preamble  for  the  recipient 
microorganism  and  the  introduced 
genetic  material  as  guidance  in 
determining  that  their  new 
microorganisms  would  be  eligible  for 
this  exemption.  As  in  the  contained 
structures  exemption  for  R&D.  EPA  is 
relying  on  the  experience  and 
judgement  of  the  TQI  to  select 
appropriate  methods  to  limit 
dis.semination  of  the  new 
microorganisms  in  order  to  maintain  the 
small-scale  nature  of  the  field  test;;. 
Reliance  on  the  judgement  of  the  TQI  is 
discussed  further  in  Unit  III.B.  of  this 
preamble.  EP.\  believes  that  the  criteria 
it  has  spe<:ified  circumscribe  a  category 
of  field  tests  which  can  be  considered 
low  risk.  In  a^ldition,  should  EPA 
re<«!ve  a  notice  for  a  planned  field  test 
which  did  not  appear  to  be  low  risk, 
EP,^  could  rfrquire  the  submission  of  a 
TERA  in  order  to  review  more 
completely  the  proposal. 

EPA  believes  that  the  field  tests 
potentially  eligible  for  this  alternative' 
exemption  could  generate  important 
information  which  will  generally 
advance  the  understanding  of  microbial 
ecology  and  specifically  facilitate  EPA's 
review  of  intergeneric  microorganisms. 
The  low  risks  posed  by  the  field  tests 
will  be  balanced  by  benefits  in  the  form 
of  reduction  in  reporting  tnirden  for 


researchers  and  the  encouragement  of 
innovation  in  the  development  of 
environmentally  sound  products.  EPA 
would  like  to  receive  public  comment 
on  whether  the  benefits  of  this 
exemption  outweigh  the  potential  risks 
posed  by  small-scale  field  tests  eligible 
for  the  exemption. 

Although  field  tests  which  meet  the 
proposed  criteria  would  be  considered 
to  pose  low  risks,  additional  concerns 
could  be  raised  for  unlimited  uses  of  the 
same  microorganisms  at  the  general 
commercial  use  stage.  Once 
development  of  these  microorganisms 
moves  beyond  R&D  to  general 
commercial  use.  they  would  be  subject 
to  the  MCAN  reporting  requirements 
discussed  in  Unit  II.C.  of  this  preamble. 
7.  Finding  of  no  unreasonable  risk  for 
new  microorganisms  eligible  for  tiered 
commercial  use  exemption.  EPA 
recognizes  that  some  microore^iiisms 
present  a  low  risk  when  usea  u..ucr 
specific  conditions  at  general 
commercial  use.  Therefore.  EPA  is 
proposing  expedited  processes  for 
certain  microorganisms  at  the  general 
commercial  use  stage.  The  requirements 
and  processes  for  the  Tier  I  and  Tier  II 
exemptions  are  discussed  in  Unit  II.C.  of 
this  preamble.  The  criteria  for  Tier  I  and 
Tier  II  exemptions  address:  (1)  The 
recipient  microorganism;  (2j  the 
introduced  genetic  material;  and  (3) 
performance  based  standards  for 
minimizing  the  numbers  of 
microorganisms  emitted  from  the 
manufacturing  facility^ 

To  evaluate  the  potential  for 
unreasonable  risk  to  human  health  or 
the  environment  in  developing  these 
exemption.s.  EPA  focused  primarily  on 
the  characteristics  of  the  recipient 
microorganisms.  If  the  recipient  is 
shown  to  have  little  or  no  potential  for 
adverse  effects,  introduced  genetic 
material  meeting  the  specified  criteria 
would  not  likely  significantly  increase 
potential  for  adverse  effects.  As  further 
assurance  that  risks  would  be  low .  EPA 
is  also  specifying  procedures  for 
minimizing  numbers  of  organisms 
emitted  from  the  facility.  When 
balanced  again.st  resource  savings  for 
society  and  expected  product  benefits, 
these  exemptions  will  not  present 
unreasonable  risks. 

a.  The  recipient  microorganism.  Six 
criteria  were  u.sed  to  determine 
eligibility  of  recipient  microorganisms 
for  the  tiered  exemption.  First,  it  should 
be  possible  to  clearly  identify  and 
classify  the  mirjx)organism.  Available 
genotypic  and  phenotypic  information       j 
should  allow  the  mitToorganism  to  be        ' 
assigned  without  confusion  to  an  1 

existing  taxon  which  is  easily  | 

recognized.  Sec:ond.  information  should    ,' 
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be  available  to  evaluate  the  relationship 
of  the  microorganism  to  any  other 
closely  related  microorganisms  which 
have  a  potential  for  adverse  effects  on 
human  health  or  the  environment. 
Third,  there  should  be  a  history  of  safe 
commercial  use  for  the  microorganism. 
Fourth,  the  commercial  uses  should 
indicate  that  the  microorganism 
products  might  be  subject  to  TSCA 
jurisdiction.  Fifth,  studies  are  available 
which  indicate  the  potential  for  the 
microorganism  to  cause  adverse  effects 
on  human  health  and  the  environment. 
Sixth,  studies  are  available  which 
indicate  the  survival  characteristics  of 
the  microorganism  in  the  environment. 
EPA  requests  comment  on  whether 
these  are  the  appropriate  criteria  to 
consider  to  determine  the  eligibility  of 
recfpient  microorganisms  for  the  tiered 
exemption.  After  each  microorganism 
was  reviewed  using  the  six  evaluation 
criteria,  a  decision  was  made  to  place 
the  microorganism  on  the  list  in 
•proposed  §  725.420.  Summaries  of  the 
individual  risk  assessments,  are 
discussed  below.  The  full  risk 
assessments  for  the  recipient 
microorganisms  are  in  the  docket  for 
this  proposed  rulemaking.   . 

(i)  Acetobacter  aceti  is  an  obligate 
aerobic  bacterium  naturally  found  in  the 
restrictive  niche  of  fermenting  fruit, 
where  it  can  tolerate  and  utilize  ethanol 
as  a  nutrient.  This  species  has  no 
recorded  pathogenicity  on  plants, 
hu.Tians,  or  animals  and  has  a  history  of 
safe  industrial  use.  A.  aceti  is  well- 
defined  taxonomically  and  clearly 
distinguished  from  other  Acetobacter 
species  known  to  cause  the  browning  of 
processed  fruit.  While  it  can  be 
expected  to  sur\'ive  in  the  environment. 
A.  aceti  is  unlikely  to  cause  any 
significant  environmental  effects. 

(ii)  Aspergillus  n/ger  is  an  asexual 
fungus  commonly  found  degrading 
cyanic  matter  in  nature.  This  organism 
has  a  history  of  safe  use  for  the 
production  of  citric  acid  and  severaL 
enzymes.  !t  has  bscn  shown  to  be  an 
opportunistic  human  pathogen  and  to    - 
damage  several  species  of  plants.  Whrie 
production  of  certain  mycotoxins  has 
been  associated  with  strains  o[  A.  niger, 
companies  have  been  using  naturally 
occurring  strains  of  A.  nigerio  produce 
a  variety  of  products  for  many  years 
v.ithout  reports  of  toxic  effects  of 
workers.  The  limited  in  size  constraints 
as  well  as  the  restriction  on  vertebrate 
toxins  imposed  on  introduced  genetic 
fiiaterial  by  the  crkeria  for  the  tiered 
exemption  should  reduce  the  likelihood 
cr  increased  production  or  exposure  to 
malfonnins  A  and  C,  the  two  most 
p  jtent  mycotoxins  potentially  produced 
by  A.  n/ger  strains.  In  general,  the 


restrictions  placed-on  the  introduced 
DNA  and  containment  mean  that  the 
recombinant  A.  n/ger  strains  eligible  for 
the  tiered  exemption  should  pose  no 
greater  risks  than  naturally  occurring 
strains  of  A.  niger. 

(iii)  Aspergillus  oryzae  is  an  asexual 
fungus  found  in  nature  and  used  for 
hundreds  of  years  in  the  production  of 
soy  sauce,  miso  and  sake  without 
recorded  incidents.  This  fungus  has  no  • 
reported  adverse  effects  on  either  plants 
or  animals.  It  has  been  suggested  that 
genetic  engineering  of /^.  oryzae  might 
inadvertently  produce  an  aflatoxigenic 
strain.  Naturally  occurring  strains  of  A. 
or}^ae  are  not  known  to  produce 
anatoxins;  however,  some  scientists 
believe  (hat  A.  oryzae  is  a  domesticated 
version  of  A.  flavus  and  may  possess 
dormant  genes  for  aflatoxin  production. 
It  is  likely  that  companies  have  aheady 
been  using  genetically. mcd. Tied  strains 
of  A.  oryzae,  but  these  strains  ha\e  not 
yet  met  the  PMN  reporting 
requirements,  that  is,  they  are  not 
intergeneric.  The  limitations  placed  by 
the  tiered  exemption  on  the  introduced 
genetic  material,  in  particular  the  well- 
characterized  and  limited  in  size 
restrictions,  should  reduce  the 
likelihood  that  any  sequences  relaling  to 
aflatoxin  production  could  be 
introduced.  The  containment 
requirements  would  limit  exposure  to 
any  mycotoxins  produced.  In  addition, 
A.  oryzae  does  not  colonize  humans.  In 
general,  the  restrictions  placed  on  the 
introduced  genetic  material  and 
containment  mean  that  the  recombinant 
A.  oryzae  strains  eligible  for  the  tiered 
exemption  should  pose  no  greater  risks 
than  naturally  occurring  strains  of  A- 
oryzae. 

(iv)  Bacillus  licheniformis  is  an 
aerobic  sporeforming  bacterium  that  is 
well  defined  taxonomically.  It  can  be 
readily  isolated  from  the  environment, 
where  it  persists  pri.marily  as 
endospores.  Many  strains  have  been 
tested  and  shown  to  have  no  adverse 
effects  on  humans,  animals  or  plants.  B. 
licheniformis  has  been  repoited  as  an 
oppoilunistic  pathogen  in  livestock; 
however,  it  has  never  been  diagnosed  as 
a  causal  agent.  B.  licheniformis  has  a 
history  of  safe  use  in  large-scale 
fermentation  production  of  specialty 
chemicals  and  substances  sutJi  as  citric 
acid  and  detergent  enzymes.  Although 
the  majority  of  experience  with 
industrial  fermentations  employing  B. 
licheniformis  is  with  asporogenic 
strains,  all  strains  of  this  microorganism 
are  being  recommended  for  the  tiered 
exemption. 

(v)  Bacillus  subtilis  is  an  aerobic 
sporeforming  bacterium  which  is  not 
completely  defined  at  either  the  genus 


or  species  level.  This  species  is 
commonly  found  in  nature,  particularly 
in  terrestrial  environments.  Many 
strains  have  been  tested  and  shown  to 
have  no  adverse  effects  on  humans, 
animals  or  plants.  Reports  of  fl.  subtilis 
acting  as  an  opportunistic  pathogen  are 
few  in  number  and  have  not  been  well 
substantiated.  B.  subtilis  has  a  history  of 
safe  use  in  large-scale  fermentation 
production  of  specialty  chemicals  and 
enzymes  and  even  as  a  source  of  single 
cell  protein  for  human  consumption  in 
Asia.  Although  the  majority  of 
experience  with  industrial 
fermentations  employing  B.  subtilis  is 
with  asporogenic  strains,  all  strains  of 
-  this  microorganism  are  being 
recommended  for  the  tiered  exemption. 

(vi)  Clostridium  acetobutylicum  is  an 
obligate  anaerobic  endospore- forming 
bacterium  w  hich  has  been  isolated  from 
soils,  sediments,  well  water,  and  from 
animal  and  human  feces.  Various  strains 
of  C.  acetobutylicum  have  a  history  of 
safe  use  industrially  or  in  research  for 
the  production  of  butanol  and  acetone 
from  various  feedstocks.  While  C. 
acetobutylicum  may  survive  in  the 
environment,  it  is  not  likely  to  cause 
any  significant  environmental  effects. 
Although  the  current  taxonomic 
classification  of  Clostridium  species  is 
not  well-defined,  C.  acetobutylicum  can 
be  distinguished  from  closely  related 
species  which  are  knowm  to  be  human 
pathogens.  In  general,  the  restrictions 
placed  oo  the  introduced  genetic 
material  and  containment  mean  that  the 
recombinant  C.  acetobutylicum  strains 
eligible  for  the  tiered  exemption  should 
pose  not  greater  risks  that  the  naturally 
occurring  strains  of  C.  acetobutylicum 
which  have  been  used  in  industry 
without  reports  of  adverse  effects  to 
workers  or  the  environment. 

(vii)  Escherichia  coli  K-12  is  a  strain 
which  is  well  defined  taxonomically, 
although  the  genus  Escherichia  as  a 
whole  is  not.  E.  coli  K-12  strains  can  be 
readily  distinguished  from  those  close 
.  relatives  that  are  pathogens.  E.  coli  K-12 
is  a  debilitated  bacterium  which  does 
not  normally  colonize  the  human 
intestine,  h  has  also  been  shown  to 
survive  poorly  in.the  environment,  has 
a  history  of  safe  commercial  use,  and  is 
not  known  to  have  adverse  effects  on 
humans,  microorganisms,  or  plants. 
Although  some  K-12  substrains  produce 
low  levels  of  toxins,  toxin  expression  by 
these  substrains  is  mitigated  by  E.  coli 
K-12's  poor  survival  in  the  environment 
and  its  inability  to  colonize  normal 
human  or  animal  hosts. 

(viii)  Penicillium  roqueforti  is  an 
asexual  fungus  which  decomposes 
organic  materials  in  nature.  Most  strains 
of  P.  roqueforti,  including  those  used  in 


cheese  production,  have  been  shown 
capable  of  producing  a  variety  of 
mycotoxins.  P.  roqueforti's  long  history 
of  use  in  the  production  of  blue  cheese 
has  sliown  no  adverse  effects.  P. 
roqueforti  is  generally  considered  to  be 
a  benign  organism,  but  it  does  raise 
concerns  because  of  its  ability  to 
produce  mycotoxins  under  certain 
conditions.  Despite  these  concerns,  the 
organism  has  a  history  of  use  without 
noted  reports  of  adverse  effects  to 
workers  or  the  environment.  In  general, 
the  restrictions  placed  on  the 
introduced  genetic  material  and 
containment  jnean  that  the  recombinant 
P.  roqueforti  strains  eligible  for  the 
tiered  exemption  should  pose  no  greater 
risk  tha,n  naturally  occurring  strains  of 
P.  roqueforti.  -  ' 

(ix)  Saccharomyces  cerevisiae  is  a 
yeast  that  occurs  commonly  in  the 
environment.  Although  it  is  not  well 
defined  taxonomically  and  survives 
well  in  the  environment,- it  has  a  history 
of  safe  use  inthe  commercial 
production  of  many  products  (e.g.. 
beer).  Further,  it  is  not  known  to  cause 
pathological  effects  on  humans,  plants, 
or  animals.  S.  cerevisiae  has  no  known 
effects  on  microorganisms,  other  than 
possible  effects  on  strains  of  its  own 
species. 

(x)  Saccharomyces  uvarum.is  a  yeast 
capable  of  fermenting  a  variety  of  sugars 
into  ethanol.  S.  uvarum  has  a  long 
history  of  safe  use  in  production  of 
alcoholic  beverages  and  industrial 
ethanol.  Although  it  is  expected  to 
survive  in  the  environment,  it  is  not 
expected  to  Cause  any  adverse 
environmental  effects.  While S.  uvarum 
has  been  used  industrially  for  years, 
specific  strains  have  not  been 
distinguished. 

b.  The  introduced  genetic  material.  In 
order,  to  qualify  for  either  Tier  I  or  Tier 
II  exemption,  any  introduced  genetic 
material  must  be  limited  in  size,  well- 
characterized,  free  of  certain  nucleotide 
sequences,  and  pooriy  mobilizable. 

(i)  Limited  in  size.  Introduced  genetic 
material  must  be  limited  in  size  to  those 
segments  required  to  perform  the 
intended  function,  cs  described  at 
proposed  §  725.421(a).  This  criterion 
reduces  uncertainty  by  excluding  the 
introduction  into  a  recipient  of 
extraneous  and  potentially 
unc.haracterized  genetic  material.  The 
requirement  that  the  regulatory 
sequences  permit  the  expression  solely 
of  the  structural  gene(s)  of  interest 
reduces  risk  by  i>reventing  expression  of 
genes  downstream  of  the  inserted 
genetic  material.  The  limitation  on  the 
vector  sequences  that  are  components  of 
the  introduced  genetic  material  prevents 
ttie  introduction  of  novel  traits  beyond 


those  associated  with  the  gene(s)  of 
interest.  The  overall  result  of  the  limited 
in  size  criterion  is  improved  ability  to 
predict  the  behavior  of  the  resulting 
microorganism.  EPA  requests  comment 
on  the  usefulness  of  this  criterion  in 
reducing  uncertainty  about  the  behavior 
of  the  new  microorganism  and  any 
difficulties  researchers  may  have  in 
isolating  the  genetic  material  required  to 
perform  the  intended  functions. 

(ii)  Well-characterized.  The 
requirement  at  proposed  §  725.421(b) 
that  the  inl;roduced  genetic  material  be 
vvell -characterized  also  contributes  to 
improved  ability  to  predict  the  behavior 
of  the  resulting  microorganism.  Well 
characterized  includes  knowledge  of  the 
function  of  the  introduced  sequences 
and  the  phenotypic  expression 
associated  with  \he  introduced  genetic 
material.  Genetic  material  which  has 
been  examined  at  the  restriction  map  or 
sequence  levof.  but  for  which  a  function 
or  phenotypic  trait  has  not  yet  been 
a,';cribed.  is  not  considered  well- 
characterized. 

Well-characterized  would  include 
knowing  whether  multiple  reading 
frames  exist  within  the  operon.  This 
relates  to  whether  more  than  one  . 
biological  product  might  be  encoded  by 
a  single  sequence,  and  addresses  the 
possibility  that  a  modified 
microorganism  could  display 
unpredicted  behavior  should  such 
multiple  reading  frames  exist  and  their 
action  not  be  anticipated. 

(iii)  Free  of  certain  sequences.  In 
addition  to  improving  the  ability  to 
predict  the  behavior  of  the  modified 
microorganism,  the  well-characterized 
requirement  ensures  that  segments 
encoding  for  either  part  or  the  whole  of 
the  toxins  listed  at  proposed 
§  725.421(d)  would  not  inadvertently  be 
introduced  into  the  recipient 
microorganism  (Refs.  11  and  12). 

The  toxins  listed  at  proposed 
§  725.421(d)  are  polypeptides  of 
relatively  high  potency.  Other  types  of 
toxins  (e.g..  modified  amino  acids, 
heterocyclic  compounds,  complex 
polysaccharides,  glycoproteins,  and 
peptides)  are  not  li.sted  for  two  reasons. 
First,  their  toxicity  falls  within  the  range 
of  moderate  to  low.  Second,  these  types 
of  toxins  generally  arise  from  the 
activity  of  a  number  of  genes  in  several 
metabolic  pathways  (multigenic). 
In  order  for  a  microorganism  to 
produce  toxins  of  multigenic  origin,  a 
large  number  of  different  sequences 
would  have  to  be  introduced  and 
appropriately  e.xpressed.  It  is  unlikely 
that  all  of  the  genetic  material  necessary 
for  metaboUzing  multigenic  toxins 
would  be  inadvertently  introduced  into 
a  recipient  microorganism  when 


requirements  that  the  genetic  material 
be  limited  in  size  and  well- 
characterized  are  followed.  Should  any 
of  the  necessar)'  sequences  not  be 
introduced,  or  not  be  expressed 
appropriately  by  the  recipient,  a  toxin  of 
multigenic  origin  would  not  be 
produced;  EPA.  thus,  sees  no  reason 
why  a  manufacturer  who  wishes  to 
modify  a  microorganism  listed  in 
proposed  §  725.420  with  a  single  or  a 
few  sequences  involved  in  metabolism 
of  a  multigenic  toxin  should  not  be 
allowed'to  do  so.  Introduction  of  a 
single  or  a  few  such  sequences  into  a 
candidate  microorganism  should  not 
result  in  production  of  a  multigenic 
toxin  and  thus  would  not  present 
significant  risk. 

Similariy,  other  properties  that  might 
present  risk  concerns  result  from  the 
interactive  expression  of  a  large  number 
of  genes.  For  example,  pathogenic 
behavior  is  the  result  of  a  large  number 
of  genes  being  appropriately  expressed. 
Because  of  the  complex  nature  of 
behaviors  such  as  pathogenicity,  the 
probability  is  low  that  an  insert 
consisting  of  well-characterized,  limited 
in  size  genetic  material  could  transform 
the  microorganisms  listed  at  proposed 
§  725.420  into  microorganisms  which  • 
display  pathogenic  behavior.  For  this 
reason,  with  the  exception  of  certain 
toxins  which  are  listed  because  of  their 
potency,  EPA  is  not  listing  at  proposed 
§  725.421(d)  sequences  that  are  one  of  a 
series  of  sequences  needed  in 
combination  in  order  for  a 
microorganism  to  display  a  complex 
behavior  such  as  pathogenicity.  If 
commenters  be  fie  ve  they  can  identify 
sequences  which  present  risk  concerns 
which  should  be  addressed  and  listed  at 
proposed  §  725.421(d).  EPA  requests 
they  inform  the  Agency  of  these 
sequences. 

(iv)  Poorly  mobilizable.  The 
requirement,  at  proposed  §  725.421(c). 
that  the  introduced  genetic  material  be 
poorly  mobilizable  reduces  potential  for 
transfer  of  introduced  genetic  sequences 
to  other  microorganisms  in  the 
environment.  Such  transfers  would 
occur  through  the  interaction  of  the 
introduced  microorganism  with 
indigenous  microorganisms  through 
conjugation.  tran.sduction.  or 
transform.ation.  Through  such  transfers, 
the  introduced  genetic  material  could  be 
transferred  to  and  propagated  within 
different  populations  of 
microorganisms,  including 
microorganisms  which  may  never 
previously  have  been  exposed  to  this 
genetic  material.  It  is  not  possible  to 
predict  how  the  behavior  of  these 
potential  recipient  microorganisms  will 
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specified  for  the  Tier  1  exemption.  In  the 
case  of  Tier  11  exemption,  risks  would  be 
mitigated  in  light  of  the  four  criteria 
placed  on  introduced  genetic  material, 
the  relative  safety  of  the  microorganisms 
listed  at  proposed  §725.420,  and  EPA's 
review  of  the  conditions  selected. 

c.  Standards  for  minimrzing  the 
number  of  microorganisms  emitted  from 
the  facility.  The  standards  prescribed  for 
Tier  I  exemption  require  that  the 
structurB(s)  be  designed  and  operated  to 
contain  the  microorganism,  that  access 
to  the  structure  be  limited  to  essential 
personnel,  that  inactivation  procedures 
showm  to  be  effective  in  reducing  the 
number  of  viable  microorganisms  in 
liquid  and  solid  wastes  be  followed 
prior  to  disposal  of  the  wastes,  that 
features  to  reduce  microbial 
concentrations  in  aerosols  and  exhaust 
gases  released  from  the  structure  be  in 
place,  and  that  general  worker  hygiene 
and  protection  practices  be  followed. 

U)  Definition  of  structure.  EPA 
considers  the  term  "structure"  to  refer 
to  the  building  or  vessel  which 
effectively  surrounds  and  encloses  the 
microorganism.  Vessels  may  have  a 
variety  of  forms,  e.g.,  cubic,  ovoid, 
cylindrical,  or  spherical,  and  may  be  the 
fermentation  vessel  proper  or  part  of  the 
downstream  product  separation  and 
purification  line.  All  would  perform  the 
function  of  enclosing  the 
microorganism.  In  general,  the  material 
used  in  the  construction  of  such 
structurefs)  would  be  impermeable, 
resistant  to  corrosion  and  easy  to  clean/ 
sterilize.  Seams,  joints,  fittings, 
associated  process  piping,  fasteners,  and 
other  similar  elements  would  be  sealed. 

(ii)  Standards  to  minimize  microbial 
release.  EPA  is  proposing,  for  several 
reasons,  a  somewhat  cautious  approach 
in  prescribing  standards  for  minimizing 
the  number  of  microorganisms  emitted 
through  the  disposal  of  wa,ste  and  the 
venting  of  gases.  First,  a  wide  range  of 
behaviors  can  be  displayed  by 
microorganisms  modified  consistent 
with  EPA's  standards  for  the  introduced 
genetic  material.  Second,  EPA  will  not 
conduct  any  review  whatsoever  for  Tier 
I  exemptions.  ERA  believes  the 
"requirement  to  minimize  emissions  will 
provide  a  measure  of  risk  reduction 
necessary  for  making  a  finding  of  no 
unreasonable  risk.  Taken  together, 
EPA's  standards  ensure  that  the  number 
of  microorganisms  emitted  from  the 
structure  is  minimized. 

EPA's  proposed  standards  for 
minimizing  emission  specify  that  liquid 
and  solid  waste  containing  the 
microorganisms  be  treated  to  give  a 
validated  decrease  in  viable  microbial 
populations  so  that  at  least  99.9999 
percent  of  the  organisms  resulting  from 
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be  affected  after  uptake  and  expression 

of  the  genetic  material. 

Since  EPA  is  not  limiting  the  tv-pe  of 
organism  that  can  serve  as  the  source  for 
the  introduced  genetic  material,  some 
limitation  is  placed  on  the  ability  of  the 
introduced  genetic  material  to  be 
transferred.  This  limitation  mitigates 
risk  by  significantly  reducing  the 
probability  that  the  introduced  genetic 
material  would  be  transferred  to  and 
expressed  by  other  microorganisms. 
The  transfer  frequency  oflO**  was 
selected  as  defining  "poorly 
mobilizable"  for  four  reasons.  First,  it 
represents  the  lower  end  of  the  range  of 
transfer  frequencies  observed  in  nature. 
Transfer  of  plasmids,  for  example, 
commonly  occurs  through  conjugation 
between  bacteria  at  rates  ranging  from 
no  detectable  transfer  (typically  less 
than  lO**  transfer  events  per  donor)  to 
lO^  transfer  events  per  donor  in  soil, 
water  and  sewage  (Ref  13).  A  similar 
range  of  transfer  frequencies  has  bt^en 
associated  with  transduction  of 
chromosomal  and  plasmid  DNA  in  soil 
and  aquatic  microcosms  (Refs.  14, 1.5, 
and  16).  Also,  a  limited  number  of 
studies  on  natural  transformation  have 
documented  a  range  of  transformation 
events  from  0.3  x  la"  to  1  x  10  <* 
transformants  per  recipient  (Ref  17). 
Second,  studies  of  certain  genetic  traits 
(e.g.,  amino  acid  auxotrophy,  resistance 
to  antibiotics)  suggest  the  spontaneous 
rate  of  mutation  to  be  within  the  range 
of  10  '  to  10"  per  cell  generation  (Refs. 
18  and  19).  A  frequency  of  10  •*  appears 
to  represent,  therefore,  a  baseline 
frequency  at  which  change  occurs  in 
genetic  material.  Third,  this  frequency 
sets  the  technical  limit  for 
measurability.  Below  the  rate  of 
spontaneous  mutation,  it  becomes 
difficult  to  distinguish  gene  transfer 
from  mutation.  Fourth,  the  10 "  criterion 
should  not  be  diftlcult  to  meet,  and.  in 
fact,  is  a  standard  employed  in  the  NIH 
Guidelines. 

The  10-*  frequency  is  attainable  given 
current  techniques.  Plasmids  with 
transfer  rates  of  10-**  exist  or  are  easily 
constructed.  In  bacteria  this  low  rate  is 
readily  engineered  through  the 
ina(  tivation  of  the  transfer  functions  of 
mobile  genetic  elements,  or  the 
inactivation/removal  of  pilus  formation 
functions  of  plasmids  (Ref  20).  Some  of 
the  plasmids  most  commonly  employed 
as  vectors  in  genetic  engineering  (e.g., 
-pBR325  and  pBR322)  have 
mobilization/transfer  frequencies  of  10"* 
or  less.  The  plasmid  pBR322  has  been 
used  as  a  vector  to  construct  several 
microorganisms  reviewed  by  EPA  under 
the  1986  Policy  Statement. 

The  criteria  set  for  "poorly 
mobilizable"  for  transduction  and 


transformation  should  not  prevent  most 
microorganisms  from  meeting  the 
exemption  criteria,  since  the  majority  of 
transfer  frequencies  reported  for 
transduction  and  natural  transformation 
are  less  than  10-".  Higher  frequencies  are 
likely  only  if  the  introduced  gei>etic 
material  has  been  ahered  or  selected  to 
enhance  frequency. 

Fungal  gene  transfer  has  also  been 
considered  in  development  of  the 
poorly  mobilizable  criterion.  Although 
mobile  genetic  elements  such  as 
transposons.  plasmids,  and  double 
stranded  RNA  exist  in  fungi  and  can  be 
readily  transferred,  this  transfer  usually 
is  only  possible  between  members  of  the 
same  species  during  anastomosis,  a 
process  specific  to  fungi.  Since 
anastomosis  only  occurs  between 
members  of  the  same  species,  the 
introduced  genetic  material  would  not 
be  transferred  to  distantly  felated  fungi 
as  may  occur  with  bacteria. 

Based  on  suggestions  made  at  the  )uly 
22,  1991  BSAC  Subcommittee  meeting, 
EPA  proposes  the  following  definition 
for  "poorly  mobilizable":  "The  ability  of 
the  introduced  genetic  material  to  be 
transferred  and  mobilized  is  inactivated, 
with  a  resulting  frequency  of  transfer  of 
less  than  10  •*  transfer  events  per 
recipient."  For  microorganisms  with 
introduced  gerietic  material  associated 
with  conjugative  plasmids  or 
conjugative  tran-sposons,  this  criterion 
can  be  met  by  inactivation  of  transfer  or 
mobilization  functions  which  reduce 
transfer  frequency.  In  instances  where 
introduced  genetic  material  is  located 
on  the  chromosome,  steps  can  be  taken 
to  insure  a  low  transfer  frequency  by 
transduction  and  transformation  by 
reducing  opportunities  for  illegitimate 
recombination.  EPA  requests  comment 
on  the  appropriateness  of  its  definition 
of  poorly  mobilizable  and  whether  there 
are  alternative  or  additional  methods  for 
demonstrating  that  introduced  genetic 
material  is  poorly  mobilizable  that 
should  be  included  in  the  definition. 

(v)  Effect  of  introduced  genetic 
material  criteria.  The  requirements 
placed  on  the  introduced  genetic 
material,  in  concert  with  the  level  of 
safety  associated  with  the  re<.ipient 
microorganisms,  ensure  that  the 
resulting  microorganisms  present  low  or 
negligible  risk.  The  probability  is  low 
that  the  insertion  of  genetic  material 
meeting  EPA's  criteria  into  such 
microorganisms  will  change  their 
behavior  so  that  they  would  acquire  the 
potential  for  causing  adverse  effects. 
Risks  would  be  mitigated  by  the  four 
criteria  placed  on  the  introduced  genetic 
material,  the  relative  safety  of  the 
microorganisms  listed  at  proposed 
§  725.420.  and  the  inactivation  criteria 


the  fermentation  will  be  killed.  During 
normal  fermentation  processes,  bacteria 
generally  reach  a  level  of  10'<'  to  10' ' 
colony  forming  units  per  milliliter  (Ref 
21).  A  simple  calculation  assuming  no 
dilution  of  the  femientor  broth  and  a' 
minimum  inactivation  efficiency  of 
99.9999  percent  (or  a  6  log  reduction) 
resuhs.in  an  estimate  of  the  '    '- 

concentration  of  viable  organisms 
released  from  the  facility  of  at  most 
approximately  10'  bacteria  per 
milliliter.  This  number  is  likely  to  be  - 
lower,  since  the  required  reduction  is 
the  minimum  validated  inactivation  and 
the  actual  kill  is  likely  to  be  greater. 

Fungi  have  greaterbiomass  per  colony 
forming  unit  and  therefore  are  incapable 
of  reaching  the  high  numbers  that 
bacteria  in  fermentation  vats  achieve. 
During  the  fermentation  process,  fungal 
populations  frequently xeach  population 
densities  of  lO*"  to  10^'microorganisms 
per  milliliter  (Ref  21).  The  proposed 
level  of  inactivation  would  result  in 
almost  all  fungi  from  the  fermentation 
process  being  rendered  nonviable.  Here 
too.  the  actual.reduction  in  number  is 
likely  to  be  greater  that  the  minimum 
required  by  EPA. 

Since  the  bacteria  used  in 
fermentation  jvpcesses  are  usually 
debilitated.  eitTOr  intentionally  or 
through  acclimation  to  industrial 
fermentation,  the  small  fraction  of 
microorganisms  remaining  viable  after 
inactivation  treatments  will. likely  have 
a  reduced  ability  to  sun'ive  during 
disposal  or  in  the  environment.  This  is 
because  microorganisms  repeatedly 
cultured  in  specific  grou-th  conditions 
become  adapted  lo  those  conditions  and 
often  lose  the  ability  to  survive  in 
difterent  conditions.  This  is  particularly 
tnie  when  microorganisms  are  I'sed  in 
iiuljslrial  fermentations  wherein  most, 
if  not  all.  of  the  microorganism's 
nutritional  and  other  needs  a.'-e'nii.'t  to 
ensure  rapid  grcwlh  and  good  product 
yield.  Moreover,  industrial'con^panies. 
in  an  attw.nvpt  to  keep  th-?ir  prnpr;ei3ry    ■ 
rr.icroorganisnis-frorri  competjiors  and  to 
reduce  the  microbir.1  numbers  to  those     - 
permitted  by  local  sanitation 
authorities,  modify  the  microorganisms 
to  increasethe  ability  of  their 
inicr-oorganisms  to  survive  and  perform 
their  assignedtasks  in  the  femientor  but 
decrease  their  ability  to  survivein  the 
environment  external  to  the  femientor. 

When  treated  wastes  are  placed  in  the 
sanilarj-  sewage  line  during  disposal, 
factors  such  as  changes  in  pH. 
temperafiire.  ionic  balance,  and  dilution 
adversely  affect  any  micjoorganisnis 
remaining  viable  subsequent  to 
inactivation  treatment.  Similarly,  vvhen 
such  wastes  are  left  in  the  form  of  cakes 
for  several  hours  at  room  temperature. 


.  the  lack  of  nutrients  and  sufficient 
■  suitable  electron  acceptors  (oxygen  for 
aerobes,  other  substances  such  as  an 
organic  compound  orsulfur  for 
anaerobes)  further  reducesviability. 
Based  on  these  considerations.  EPA 
believes  that  under  its  proposed 
standards,  few  viable  microorganisms 
will  be  emitted  from  the  facility  through 
.  the  route  of  liquid  and  solid  wastes.    °. 
EPA  requirements  also  address 
micToorganisnsin  the  exhaust  from  the 
femientor  and  along  the  production 
line.  To  address  exhaust  from 
fermentors,  EPA  is  proposing  that  the 
number  of  microoi^anismsin  femientor 
-  gases  be  reduced  by  at  least  two  logs 
prior  to  the  v./: >es  being  exhausted  from 
the  fermentor.  EPA  selected  this  number 
based  on  an  estimateof  the  numbers  of 
microorganisms  likely  to  be  in  the 
exhaust  from  an  uncontrolled  fermentor 
and  common  industrj-  practice.  Several 
.studies  cited  by  Battelle  (Ref  22) 
suggest  that  a  typical  viable 
microorganism  load  in  uncontrolled 
fermentor  exhaust  is  about  5  x  10* 
organisms  per  cubic  foot.  A  reduction  of 
two  logs  would  reduce  the  number  to 
approximately  5  x  10-  microorganisms 
per  cubic  foot.  The  actual  numi:)er  is 
likely  to  be  lower,  since  the  required 
reduction  is  a  minimum  and  the  number 
removed  may  he  greater. 

The  number  of  microorganisms  that 
remain  viable  subsequent  to  being 
e.xhausted  from  the  fermentorjs  likely 
to  be  lower  still.  First,  it  is  generally  not 
common  industn,-  practice  to  run 
fermentors  in  an  uncontrolled  fashion. 
Second,  microo.rganisms  in  fermentor 
exhausts  would  be  within  aerosols. 
Aerosoliziition  is,  in  general,  very 
stressful  for  microorganisms,  becau.se  of 
the  physiccl  pressures  associated  with 
aerosol  fomiation  and-the  high 
probability  of  dehydration  (Refrf.  22  and 
.23).  Moreover.  micTOort;.3ni.sms  that  are 
physiologically  acclimated  to  the 
growth  conditions  wiihin'the  fermentor 
are  likely  to  be  compromised  in  t'hiir 
ability  toiurvive  aerosoiization.  EF'.'\ 
anticipates,  therefore,  thst  ftw 
microorgani.sms  will  survive  the  stresses 
of  aei-osolization  associated  with  being 
iexhaiiSled  in  a  g.is  from  the  fermentor. 
The  provision  requiring  reduction  of 
microorganisms  in  fermentor exhiiust 
gases  contributes  to  minimizing  the 
number  of  viable  microorganisms 
emitted  from  the  facilrtv. 
-  EPA  requests  comment  on  whether  its. 
standards  for  minimizing  releases  cf 
microorganisms  from  facilities  are 
appropriate  for  this  exemption.  EPA  is 
particularly  interested  in  whether 
commenters  can  suggest  reasonable 
alternative  methods  for  reducing 


releases  from  facilities  and  provide  the 
rationale  for  these  alternatives. 

EPA  is  also  proposing  that  the 
requirements  specify  that  other  systems 
be  in  place  to  control  disse.niination  of 
microorganisms  by  other  routes.  This 
would  include  programs  to  control  pest.s 
such  as  insects  or  rats,  since  these  nii^ht 
ser\  e  as  vectors  for  carrying 
microorganisms  out  of  the  fermentation 
facilities. 

(iii)  Worker  protection.  The 
requirement  to  minimize  microbial 
emissions,  in  conjunction  with  the 
requirement  for  general  worker  safety 
and  hygiene  procedures,  also  affords  a 
measure  of  protection  for  workers. 
Potential  effects  on  workers  th.:.-  tvist 
with  microorganisms  in  g-eneral  (eg., 
ailergenicity)  will  be  present  with  the 
microorgani'sms  qualifying  for  tliis 
exemption.  As  with  other  substances 
that  humans  may  react  to  (e.g.,  pollen, 
chemicals,  dust),  the  type  and  degree  of 
allergenic  responses  is  determined  by 
the  biology  of  the  exposed  individual.  It 
is  unlikely  that  a  microorganism 
modified  in  keeping  with  EPA's 
specifications  for  the  introduced  genetic 
material  would  induce  a  heightened 
response.  The  general  worker  hygiene 
procedures  specified  by  EPA  should 
protect  most  individuals  from  the 
allergenic  responses  associated  with 
microorganisms  exhausted  from 
fermentors  and/or  other  substances 
emitted  along  the  production  line.  The 
EPA  requirement  that  entry  be  limited 
to  es.sential  personnel  also  addresses 
this  consideration  by  reducing  to  a 
mininuim  the  number  of  individual 
exposed. 

(iv)  Guidance  for  Tii-rll.  EPA  is  not 
speiifying  sts^ndards  fo-  riiinimiziiis  tht; 
number  of  microorganisms  emitted  from 
the  facility  fo:  microors^Grisnis 
cu<;!ifyi"ng  for  Tier  II  e.xpmp'Jon.  Rather, 
the  AgPincy  n-cuests  that  submitters 
utilize  as  guidance  the  st?..ndards  r.et 
ff^rtc  for  Tier  I  procodur^s.  The 
procedures  proposed  by  the  submitter  in 
a  Tier  11  exemption  leq.iest  will  be 
quickly  reviewed  by  the  Afxncy  (4."i 
day.<;j.  EPA  will  have  'he  opportunity  to 
ev.jluate  Whetlier  the  procedures  the 
submitter  intends  to  i:Tp:ement  for 
reducing  the  number  of  ^rga^isms 
emitted  from  the  facility  are  appropriate 
for  that  microorganism. 

d.  Benefits  of  the  tiered  exemption. 
Substantial  benefits  are  associated  with 
this  propo.sed  exemption.  The  recipient 
microorganisms  are  already  widely 
employed  in  general  conmiercial  uses 
subject  to  TSCA  reporting.  These 
include  microorganisms  used  to 
produce  enzymes  for  detergent  use  or 
biomass  conversion,  and  production  of 
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specific  compounds  such  as  plant  or 
microbial  growth  promoting  facters. 

The  Agency  believes  this  exemption 
will  result  in  resource  savings  both  to 
EPA  and  industry  without 
compro-Tiising  the  level  of  risk 
management  alTorded  by  the  90-day 
MCAN  review.  The  microorganisms 
named  as  recipients  for  the  tiered 
exemption  have  been  assessed  for  risk, 
criteria  limiting  the  potential  for  transfer 
of  and  expression  of  toxin  sequences 
have  been  provided,  and  the  conditions 
of  use  are  specified  in  the  exemption 
(Tier  I)  or  will  be  reviewed  by  EPA  (Tier 
II).  EPA  requirements  for  minimizing 
numherv  of  viable  microorgani.sms 
emitted  jre  within  standard  operating 
procedures  for  the  industry,  and  both 
the  procedures  and  the  structures 
specified  in  the  exemption  a.'e  the  type 
industry  uses  to  protect  their  products 
from  contamination. 

The  exemption  will  resuh  in  rediKzed 
reporting  costs  and  a  decrease  in  delay 
as.sociated  with  reporting  requirements. 
The  savings  in  Agency  resources  can  be 
directed  to  reviewing  activities  ai>d 
microorganisms  which  present  greater 
uncertainty. 

This  exemption  should  f<icilitate 
development  and  manufacturing  of  new 
products  and  the  accumulation  of  useful 
information.  When  balanced  by  the 
potential  resource  savings  and  many 
industrial  benefits  of  these 
microorganisms,  the  Agency  finds  the 
potential  benefits  of  exempting  uses  of 
these  microorganisms  under  the  specific 
criteria  will  not  present  unreasonable 
risk. 

EPA  is  considering  designating  other 
microorganisms  as  eligible  for  this 
exemption,  dependent  upon  risk 
assessments  for  these  microorganisms 
indicating  that  they  present  no 
unreasonable  risk  under  the  conditions 
of  use.  A  list  of  microorganisms  EPA 
believes  are  used  by  industry  for  TSCA 
uses  appears  in  a  support  document  in 
thedo<.ket  for  this  rulemaking.  EPA 
plans  to  evaluate  many  of  these  to 
determine  whether  they  qualify  as 
recipient  microorganisms  eligible  for 
this  exemption.  The  goal  of  the 
evaluation  is  to  ensure  that  the 
microorganisms  would  present  no 
unreasonable  risk  when  used  under  the 
conditions  of  this  exemption.  Persons 
possessing  information  demonstrating 
no  unreasonable  risk  and  thus 
supporting  eligibility  for  the  tiered 
exemption  for  these  microorganisms  or 
other  microorganisms  are  encouraged  to 
submit  such  information  to  EPA  to 
facilitate  this  process.  As  noted 
previously,  this  information  could  be 
submitted  using  the  procedures  at 
proposed  §  725.67. 


rV.  Other  Issues 

A.  Microorganisms  Covered  in  This 
Ruiemaking 

1.  Microorganisms  included.  In  this 
proposed  rule,  EPA,  on  the  advice  of  its 
BSAC,  is  including  in  its  defuiition  of 
"microorganism"  those  organisms 
classified  in  the  kingdoms  Mooera  (or 
Procaryotae),  Protista,  and  Fungi,  the 
Chlorophyta  and  the  Rhodophyta  of  the 
Plantae,  and  viruses  and  virus-like 
particles.  This  definition,  which  uses 
the  five  kingdom  classification  system 
of  Whittacker  {Ref.  24),  includes,  but  is 
not  limited  to  bacteria,  protozoa,  fungi, 
mycoplasmas,  mycoplasma-Iike 
organisms,  spiroplasmas. 
microphytoplanktons.  and  green  and 
red  algae.  Viruses  and  virus-like 
particles  (eg  viroids,  satelMtes, 
virusoids)  are  also  considered  to  be 
microorganisms  by  EPA,  even  though 
they  are  classified  in  a  unique 
classification  system  described  by 
Francki,  et  al.  (Ref  25).  Should  new 
categories  of  organisms  within  the 
Monera,  Protista,  Fungi,  and  the 
Chlorophyta  and  the  Rhodophyta  of  the 
Plantae  be  identified,  these  also  would 
be  considered,  microorganisms  under 
this  proposed  rule.  EPA  requests 
comment  on  its  approach  to  the 
definition  of  microorganisms.  EPA  is 
particularly  interested  in  comment 
regarding  the  appropriateness  of 
including  organisms  from  the 
Chlorophyta  and  the  Rhodoph>'ta  of  the 
Plantae  in  its  microorganism  definition. 

The  organisms  belonging  to  the 
Monera.  Protista  and  Fungi  are 
primarily  unicellular.  Members  of  the 
Chlorophyta  and  the  Rhodophj'ta  are 
also  primarily  unicellular.  As  members 
of  the  Thallophyta,  they  show  Httle  if 
any  tissue  differentiation  (the  entire 
plant  is  known  as  a  thallus),  the 
reproductive  structures  are  often 
unicellular  and  lack  a  protective  wall  or 
jacket  of  sterile  cells,  and  the  zygotes  do 
not  form  embryos  within  a  female 
reproductive  organ.  The  organisms  of 
the  Monera.  Protista,  Fungi. 
Chlorophyta,  and  Rhodophyta  may  be 
prokaryotes  or  eukaryotes,  and  may  or 
may  not  possess  cell  walls. 

Each  type  of  microorganism  can  be 
significantly  different,  one  from  anocher. 
Some  measure  of  the  differences 
between  them  can  be  seen  in  the  fact 
that  the  descriptor,  "microorganism", 
spans  four  of  the  five  kingdoms  into 
which  aH  organisms  are  classified. 
These  differences  present  several 
challenges  in  constructing  a  rule. 

2.  Inclusion  of  viruses  and  virus-Uke 
particles.  One  important  consideration 
under  TSCA  revolves  around  the 
approach  to  viruses  and  virus-like 


particles.  Viruses  are  included  by  EPA 
in  the  designation  "microorganisms." 
These  entities,  which  are  among  the 
smallest  of  microorganisms,  diRer  from 
other  microorganisms  in  several  ways. 
First,  they  are  non-cellular  entities, 
lacking  a  delineating  cell  membrane  and 
the  metabolic  machinery  for  the  basic 
cellular  function  of  energy  generation. 
Second,  they  contain  only  one  type  of 
genetic  informational  molecule,  either 
RNA  (ribonucleic  acid)  or  EWA 
(deoxyTibonucleic  acid).  Third,  viruses 
are  obligate  intracellular  inhabitants. , 
They  canned  reproduce  independently 
outside  of  a  host  cell.  For  this  reason, 
viruses  have  historically  been  identified 
according  to  the  host  they  infet.t,  i.e., 
plant  viruses  reproduce  in  plant  cells, 
animal  viruses  in  animal  cells,  and 
bacterial  viruses  in  bacterial  cells.  There 
are  also  viruses  of  hingi.  algae,  and 
protozoa.  More  recently  a  unique 
classification  system  has  been 
developed  based  on  the  genome 
structure  and  expression,  as  well  as  on 
structural  features  of  the  virus  particles 
(Ref.  25).  Because  their  reproduction 
within  cells  can  resuh  in  disruption  of 
the  host  cell,  viruses  are  generally 
considered  to  be  pathogens.  Viroids  are 
virus-like  particles  whic^are  also 
pathogens.  These  entities  are  implicated 
in  plant  diseases  sucii  as  potato  spindle 
tuber  disease. 

When  the  BSAC  Subcommittee  met 
on  hily  22.  1991.  they  considered  EPA's 
approach  to  microorganisms  under 
TSCA.  They  raised  several  issues  with 
regard  to  viruses  and  virus-like 
particles.  They  noted  that  viruses  are  by 
definition  pathogens.  As  viruses  in 
general  have  smaller  genomes  than 
other  microorganisms  and  a  greater 
percentage  of  the  genome  is  related  to 
pathogenicity,  a  change  in  the  viral 
genome  is  more  Ukely  to  affeci 
pathogenicity  than  a  change  in  the 
genome  of  microorganisms  such  as 
bacteria  and  fungi.  Ei'en  when  a  change 
occurs  solely  within  a  single  genome, 
viruses  and  virus-like  particles  may 
warrant  a  more  cautious  approach  than 
other  microorganisms.  Finally,  plant 
and  animal  viruses  are  known  to  shift 
host  range  under  in  vitro  tissue  cuhtire 
conditions,  other  unique  ctmditions,  or 
in  non-traditional  hosts,  and  this,  in  and 
of  itself  is  an  important  risk 
consideration. 

Thus,  viruses  and  virus-fike  particles, 
because  of  their  unique  characteristics, 
present  different  issues  than  other 
microorganisms.  This  is  particularly 
true  of  the  viruses  that  attack 
macroorganisms  (humans,  animals,  and 
plants);  and  the  use  of  these  viruses 
probably  warrants  scrutiny  regardless  of 
whether  the  virus  Is  new  w  existing. 


Viruses  that  infect  other 
microorganisms  (e.g..  the  viruses  of 
protozoa,  fungi,  and  bacteria),  may 
present  a  somewhat  different  risk 
picture  from  those  that  infect 
macroorganisms.  Although  it  appears 
theoretically  possible  for  a  virus  of  a 
microorganism  (also  termed  a  phage)  to 
permanently  eliminate  its  host 
microorganism  from  a  habitat,  studies 
done  to  date  do  not  provide  strong 
evidence  that  this  occurs  (Ref  24), 
possibly  because  microorganisms  are 
capable  of  rapidly  developing  resistance 
to  phage  infection.  Phage  infections 
appear  rather  to  result  in  a  temporary 
fluctuation  rather  than  a  permanent 
change  in  the  numbers  of  a 
-  microorganism  in  a  specific  habitat.  ' 
Moreover,  redundancy  in  function 
found  in  natural  microbial  communities 
(i.e.,  many  species  are  capable  of 
performing  the  same  ecological  function 
(Ref  5))  may  cushion  the  effects  of  these 
population  fluxes. 

To  address  viruses  for  this 
rulemaking,  EPA  has  distinguished 
between  those  that  infect 
microorganisms  and  those  that  infect 
macroorganisms.  Phages  will  be 
considered  MGEs  and  the  MGE 
guidance  discussed  in  Unit  I.C.  of  this 
preamble  will  apply  to  them.  Therefore, 
a  phage  which  has  been  modified  to 
contain  genetic  material  from  a  second 
phage  whose  host  microorganism  is  in 
a  different  genus  than  the  modified 
phage  would  be  considered  a  "new" 
microorganism  subject  to  TSCA  section 
5  reporting.  Similarly,  a  phage  modified 
to  contain  genetic  material  from  an 
organism  classified  in  a  different  genus 
than  tbe  genus  from  which  the  modified 
(recipient)  phage  was  isolated  would  be 
considered  intergeneric.  Under  this 
interpretation,  a  phage  which  has  been 
modified  to  contain  genetic  material 
from  a  virus  of  a  macroorganism  would 
also  be  considered  a  "new" 
microorganism. 

With  regard  to  viruses  of 
macroorganisms,  EPA  believes  that      " 
certain  viruses  of  macrooi^anisms 
would  be  subject  to  TSCA  jurisdiction  if 
they  were  employed  in  TSCA  uses.  As 
discussefti  in  Unit  I.C.  of  this  preamble, 
certain  product  uses  are  excluded  from 
coverage  under  TSCA.  the  most  notable 
for  viruses  being  the  exclusions  for 
pesticides  (but  not  pesticide 
intermediates)  which  are  covered  under 
FIFRA  and  for  food,  drugs,  cosmetics, 
and  their  intermediates,  which  are 
covered  by  FFDCA.  While  other  uses 
could  potentially  be  subject  to  TSCA, 
EPA  has  not  at  this  time  been  able  to 
identify  viruses  of  macroorganisms  in 
uses  that  might  be  subject  to  TSCA.  EPA 
requests  comments  on  whether  there  are 
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known  uses  of  viruses  of 
macroorganisms  that  would  be  subject 
to  TSCA  and  whether  an  intergeneric 
approach  such  as  that  used  for  phages 
would  be  appropriate  for  the  viruses  of 
macroorganisms.  Comment  is  also 
requested  on  whether  EPA's  approach 
for  oversight  of  phages  under  TSCA 
section  5  is  appropriate. 

B.  Listing  Microorganisms  on  the 
Inventory 

This  Unit  describes  how  EPA 
proposes  to  explicitly  list 
microorganisms  on  the  TSCA  Inventory 
after  MCAN  reviewand  the  rationale  for 
the  proposed  listing. 

1.  The  components  of  explicit  listing. 
EPA  proposes  to  identify 
microorganisms  on  the  Inventory  using 
a  taxqnomic  designation  and  a 
consistent  set  of  supplemental 
information  on  phenotypic  and 
genotypic  traits  necessary  to  identify  the 
microorganism  as  precisely  as  possible. 
EPA  expects  that  this  information 
would  be  a  portion  of  the  information 
included  in  MCAN  submissions, 
a.  Taxonomic  designation.  The 
taxonomic  designations  to  the  strain 
level,  as  appropriate,  would  be  provided 
for  the  recipient  microorganism  and  the 
donor(s)  of  the  introduced  genetic 
material.  Taxonomic  designations  may 
be  those  assigned  by  individual 
submittersor  by  a  culture  collection. 
The  designations  would  be 
substantiated  by  a  letter  from  a  culture 
collection  verifying  the  designation,  by 
literature  references,  or  by  the  results  of 
tests  conducted  for  the  purpose  of 
taxonomic  classification.  Upon  request, 
the  data  supporting  the  taxonomic 
designation  should  be  provided  to  EPA. 
Where  possible,  the  genetic  history  of 
the  recipient  microorganism  should  be 
documented  back  to  the  isolate  from 
which  it  was  derived. 
-  b.  Supplemental  information.  Many 
taxonomic  designations  at  the  species 
level  define  phenotypically  and 
genotypically  diverse  groups  of 
microorganisms.  Therefore, 
supplemental  information  will  be  used 
to  identify  as  precisely  as  possible  a 
specific  microorganism  on  the 
Inventory.  Information  on  phenotypic 
and  genotypic  traits  is  necessary  only  to 
the  extent  that  it  assists  in  the  specific 
identification  of  the  reported 
microorganism. 

(i)  Phenotypic  traits.  This  information 
concerns  the  characteristics  that  reflect 
the  interaction  of  a  microorganism's 
genotype  and  the  environment  in  which 
it  is  intended  to  be  used.  For  example, 
information  on  intentionally  added 
biochemical  and  physiological  traits  is 
pertinent,  since  these  traits  may  affect 


the  behavior  and  fate  of  a 
microorganism  in  the  environment. 
Where  possible,  submitters  should 
prioritize  phenotypic  traits  in  order  of 
those  likely  to  significantly  change  the 
microorganism's  behavior  and  thus  its 
potential  risk.  Such  important 
phenotypic  changes  may  include  a 
change  from  asporogeny  to  spore- 
forming,  an  increase  in  the  amount  of  a 
specific  product  for  which  the 
microorganism  is  being  used  as  an 
intermediate,  or  the  activation  of  a 
previously  inactive  enzyme  that  is 
known  to  have  negative  human  health 
or  ecological  effects. 

(ii)  Genotypic  traits.  This  information 
concerns  the  distinguishing  genotypic 
characteristics  of  a  microorganism, 
including  the  identity  of  the  genetic 
material  that  is  introduced  into  the 
recipient  microorganism  and  the 
methods  used  to  construct  the  reported 
microorganism.  For  example, 
information  on  the  vector  construct, 
cellular  location,  and  number  of  copies 
of  the  introduced  genetic  material  is    ■ 
pertinent,  since  the  vector  may  add 
genetic  material  and  traits,  and  the 
microorganism's  phenotypic  traits  may 
be  affected  by  the  number  of  copies  and 
location  of  the  introduced  genetic 
material. 

c.  Deposit  in  a  culture  collection. 
Because  microorganisms  are  complex 
substances  and  because  of  the  nature  of 
the  differences  that  will  be  used  to 
distinguish  between  similar  organisms 
(isolates),  EPA  is  considering  requiring 
that  microorganisms  listed  on  the 
Inventory  be  deposited  in  a  recognized 
culture  collection.  Deposited 
microorganisms  could  serve  as 
references  for  determining  whether  a 
related,  unreported  microor;ganism.  or  a 
subsequently  modified,  inventoried 
microorganism  is  the  same  as  one 
already  listed  on  the  Inventory. 
Comments  on  this  proposal  and 
alternative  suggestions  of  how  to 
distinguish  among  closely  related 
microorganisms  are  requested. 

2.  Inventory  status  oj  similar  and 
subsequently  modified  microorganisms. 
Since  publication  of  the  1986  Policy 
Statement.  EPA  has  reviewed  several 
intergeneric  microorganism  PMNs  for 
general  commercial  use.  As  discussed 
previously,  the  Agency  has  received  an 
NOC  for  most  of  these  microorganisms, 
and  these  are  listed  on  the  TSCA 
Inventory.  The  Agency  recognizes  that 
subsequent  to  listing  a  microorganism 
on  the  Inventory,  original  submitters 
may  make  modifications  to  the  genetic 
material  of  the  inventoried 
microorganism  or  companies  other  than 
the  original  submitter  may  construct 
microorganisms  which  may  be 
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equivalent  to  inventoried 
microorganisms.  Questions  would  arise 
as  to  whether  the  modified 
microorganism  is  equivalent  to  the 
microorganism  listed  on  the  Inventory. 
At  this  time,  EPA  has  concluded  that  no 
a  priori  guidance  can  be  given  for 
determining  whether  a  similar  strain 
will  be  equivalent  to  one  listed  on  the 
Inventory.  Manufacturers,  producers,  or 
importers  should  consult  with  EPA 
concerning  the  status  of  their 
microorganisms,  as  discussed  in  Unit 
Il.B.l.  of  this  preamble. 

In  making  its  decision  on  an 
individual  m'icroorganism,  EPA  will 
consider  the  phenotype  of  the 
inventoried  microorganism  and  assess 
how  the  subsequent  modifications  will 
affect  that  phenotype.  For  example,  EPA 
believes  that  a  MCAN  may  not  be 
required  when  an  inventoried 
microorganism  has  undergone  certain 
subsequent  modifications  of  genetic 
material  where  these  modifications 
would  not  be  likely  to  significantly 
change  the  microorganism's  behavior. 
The  BSAC  Subcommittee  which  met  on 
July  22,  1991,  suggested  that  EPA 
continue  to  make  these  decisions  on  a 
case-by-case  basis,  at  least  until  EPA 
gains  more  experience.  Although  EPA 
will  make  its  decisions  on  a  case-by- 
case  basis,  microorganisms  that  may  be 
judged  by  EPA  to  be  equivalent  to 
inventoried  microorganisms  include 
those  that  have  experienced  deletions, 
rearrangements,  amplifications,  point 
mutations,  and/or  plasmid  loss  within  a 
single  genome,  either  spontaneously  or 
through  use  of  chemical  or  physical 
mutagens.  The  Agency  recognizes  that 
deletions,  rearrangements, 
amplifications,  point  mutations,  and 
plasmid  loss  could  occur  spontaneously 
in  any  microorganism  maintained  in 
pure  culture,  in  respon.se  to  stresses 
such  as  freezing  or  thawing,  or  as  a 
result  of  mistakes  made  during  the 
microorganism's  replication  of  its 
genetic  material. 

EPA  recommends  that  potential 
submitters  consult  the  Agency  for 
clarification  of  their  reporting 
obligations  whenever  additional 
changes  are  made  to  inventoried 
microorganisms.  The  Agency  has 
reviewed  several  bo/?a //Resubmissions 
and  has  determined  on  a  case-by-case 
basis  that  the  microorganisms  described 
were  equivalent  to  previous  PMN 
submissions.  In  one  case,  the 
microorganism  which  was  the  subject  of 
the  bona  fide  submission  was  derived 
from  the  same  strain  as  the  inventoried 
microorganism  using  similar  methods, 
and  intrageneric  material  encoding  the 
same  enzyme  function  was  introduced. 
Although  a  small  number  of  base  pairs 
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in  the  intrageneric  material  had  been 
genetically  altered,  no  new  trait  was 
introduced  into  the  bona  fide 
microorganism  compared  to  the 
inventoried  microorganism.  In  a 
separate  case,  the  bona  fide 
microorganism  contained  genetically 
modified  intrageneric  material  encoding 
the  same  function  introduced  into  the 
inventoried  microorganism  as  well  as  a 
small  fragment  of  non-coding,  non- 
regulatory  intergeneric  genetic  material 
that  had  been  derived  from  the  same 
source  as  that  introduced  into  the 
inventoried  microorganism.  Although  a 
small  number  of  base  pairs  had  been 
altered  in  this  intergeneric  material,  no 
new  trait  was  present  in  the  bona  fide 
microorganism  compared  to  the 
inventoried  microorganism. 

3.  Identification  of  microorganisms 
currently  listed  on  the  Inventory.  EPA 
wishes  to  provide  manufacturers  and 
processors  who  are  using 
microorganisms  which  were  listed  on 
the  Inventory  prior  to  the  1986  Policy 
Statement  the  opportunity  to  provide 
information  for  a  specific,  explicit 
listing,  if  necessary.  In  1978,  when  EPA 
compiled  its  initial  TSCA  Inventory, 
192  microorganisms  were  reported. 
These  microorganisms  are  currently 
described  on  the  Inventory  by 
taxonomic  designations  only,  without 
any  supplemental  information 
describing  how  they  were  made.  They 
are  listed  in  the  1985  Edition,  Volume 
V.  of  the  TSCA  Inventory.  The  list  of 
microorganisms  is  included  in  the 
docket  for  this  rulemaking.  The  list  may 
be  obtained  upon  request  at  the  address 
included  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of 
this  preamble.  EPA  believes  that  most, 
if  not  all,  of  the  192  microorganisms 
would  not  be  considered  new  under  this 
proposed  rule,  since  the  listings  appear 
to  describe  microorganisms  which  are 
hot  intergeneric.  Thus,  these 
microorganisms  would  be  implicitly 
included  on  the  Inventory  and  may 
continue  to  be  manufactured  for  general 
commercial  use. 

However,  EPA  wishes  to  ensure  that 
all  listed  microorganisms  are  de.scribed 
in. a  consistent  manner.  Accordingly, 
EPA  advises  manufacturers  and 
importers  of  any  of  the  192  listed 
microorganisms  to  inform  EPA  of  their 
.status  under  this  proposed  rule  during 
the  public  comment  period.  Any 
manufacturers  of  microorganisms  that 
would  be  considered  new  under  any 
final  rules  will  be  given  the  opportunity 
to  provide  information  to  EPA  to  ensure 
consistent  listing  of  the  microorganisms 
on  the  Inventory.  If  EPA  is  not  notified 
about  a  microorganism,  the  Agency  will 
assume  it  would  be  implicitly  included 


because  it  is  not  intergeneric,  and  it  will 
be  removed  from  the  Inventory  list  as  an 
explicit  listing  under  EPA's  TSCA 
section  8(b)  authority. 

As  discussed  previously,  EPA  has 
reviewed  a  number  of  intergeneric 
microorganism  PMNs  under  the  1986 
Policy  Statement  and  has  listed  the 
microorganisms  on  the  Inventory.  These 
microorganisms  will  be  retained  on  the 
Inventory  if  the  proposal  becomes  final. 
If  changes  are  made  which  require 
alteration  of  Inventory  listings,  EPA  will 
announce  them  in  the  Federal  Register. 

C.  SNUR  Process 

EPA  is  not  proposing  any  significant 
new  use  rules  (SNURs)  in  this 
document.  Instead,  EPA  is  proposing,  in 
subpart  L  of  part  725,  procedures  to 
enable  it  to  issue  SNURs  in  the  future. 
Microorganisms  subject  to  SNUR 
reporting  would  be  listed  in  proposed 
subpart  M  of  part  725.  This  Unit 
discusses  the  SNUR  process  that  EPA  is 
proposing.  This  process  is  adapted  from 
the  process  in  place  for  traditional 
chemicals  in  part  721  with  only  slight 
modifications. 

1.  SNURs  applied  to  microorganisms. 
Although  EPA  is  not  proposing  SNURs 
for  any  microorganisms  in  this 
document,  it  is  conceivable  that,  in  the 
future,  certain  specific  uses  of 
microorganisms  may  raise  concerns  for 
human  health  orihe  environment. 
Because  the  behavior  of  a  specific 
microorganism  is  influenced  by  the 
environment  into  which  it  is  introduced 
(Refs.  5,  7,  8,  and  9).  it  may  be  necessary 
to  evaluate  the  risk  of  some 
microorganisms  when  the  environment 
of  use  is  changed.  For  example,  EPA 
was  asked  whether  any  uses  of  "Ice  +" 
strains  of  Pseudomonas  syringae  might 
be  subject  to  SNUR  reporting.  At  the 
time,  the  "Ice  +"  microorganism  was 
being  used  for  snowmaking  at  ski 
resorts.  In  that  situation. "EPA  decided 
that  terrestrial  uses  of  the 
microorganism  for  such  activities  as 
snowmaking  at  ski  resorts,  icemaking  at 
ice  skating  rinks,  commercial  air 
conditioning,  and  spray-ice  construction 
applications  did  not  pose  significantly 
different  exposures  and  therefore  would 
not  require  SNUR  reporting  to  EPA. 
However.  EPA  did  indicate  that  because 
use  of  the  microorganism  for 
cloudseeding  would  present  a 
significantly  different  exposure  scenario 
than  the  terrestrial  uses.  EPA  might 
require  SNUR  reporting  prior  to  use  of 
the  live  microorganism  for 
cloudseeding.  In  such  cases,  EPA 
believes  it  may  be  appropriate  to  use 
SNUR  authority  to  monitor  the 
commercial  development  of  these 
substances  so  that  EPA  can  be  apprised 
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of  significant  increases  in  exposure 
potential  or  significant  changes  in 
exposure  patterns.  These  significant 
increases  may  warrant  control  measures 
or  testing.  As  noted  earlier,  the  MCAN 
submission  and  review  process  will  be 
used  for  microorganisms  subject  to 
SNUR  reporting. 

2.  Expedited  process  for  issuing 
SNURs.  If  EPA  finds  it  necessary  to 
issue  SNURs  for  new  microorganisms 
reviewed  under  the  MCAN  process,  EPA 
will  use,  when  appropriate,  expedited 
procedures  based  on  those  established 
in  part  721.  subpart  D.  The  procedures 
for  issuing  expedited  SNURs  for 
microorganisms  are  set  forth  in 
proposed  §  725.980.  EPA  is  not 
soliciting  separate  public  comment  on 
these  procedures,  since  they  have 
already  been  adopted  by  EPA.  This 
section  relies  on  the  rationale  originally 
stated  in  the  Federal  Register  notices 
establishing  the  expedited  SNUR 
process  for  other  new  substances  under 
part  721.  The  SNUR  procedures  are 
discussed  here  and  included  in  the 
regulatory  text  for  completeness,  so  that 
the  public  will  understand  all  the 
regulatory  provisions  potentially 
applicable  to  microorganisms. 

A  limited  amount  of  toxicity  data  is 
typically  submitted  with 
premanufacture  notifications  (PMNs)  for 
chemical  substances.  Thus.  EPA  often 
bases  its  reviews  on  structure-activity 
relationships  (SARs).  MCANs  are 
expected  to  present  similar  problems  in 
data  gaps,  since  current  knowledge  of 
microbial  ecology  is  limited,  and 
microorganisms  subject  to  TSCA  are 
expected  to  be  used  in  an  ever- 
expanding  variety  of  applications  and 
thus  a  multitude  of  different  exposures. 
Should  the  Agency  determine  it  does 
not  possess  sufficient  information  to 
make  a  risk  judgement,  EPA  could  find 
under  TSCA  section  5(e)  that  it  had 
insufficient  information  to  determine 
whether  the  new  microorganism 
presents  an  unreasonable  risk  of  injury 
to  health  or  the  environment.  In  most 
such  cases,  EPA  believes  that  it  is 
appropriate  to  negotiate  a  consent  order 
under  section  5(e)  with  the  notice 
submitter  to  control  human  exposure 
and/or  environmental  releases  until  test 
data  or  other  information  sufficient  to 
assess  adequately  the  potential  hazard 
become  available.  Current  experience 
indicates  that  section  5(e)  consent 
orders  for  traditional  chemicals  have 
specified  a  variety  of  control  measures. 
For  microorganisms.  EPA  may  place 
restrictions  on  site  location  or  size, 
production  volume  or  method  of 
application,  field  or  laboratory 
containment  procedures,  routine  or 


emergency  mitigation  procedures,  or 
testing  procedures. 

Section  5(e)  orders  are  binding  on  the 
original  notice  submitter  but  do  not 
apply  to  other  manufacturers  of  the 
same  microorganism.  Without 
additional  regulation,  other  persons  can 
manufacture,  import,  or  process  the 
microorganism  without  EPA  review  and 
without  the  restrictions  imposed  on  the 
original  MCAN  submitter  by  the  section 
5(e)  order.  To  limit  all  manufacturers 
equally,  EPA  imposes  SNURs. 

Currently,  EPA  uses  its  SNUR 
authority  to  extend  limitations  in 
section  5(e)  orders  to  other 
manufacturers,  importers,  and 
processors  of  chemical  substances.  This 
ensures  that  the  original  submitter  and 
subsequent  manufacturers,  importers, 
and  processors  are  treated  in  an 
equivalent  manner.  SNURs  are  framed 
so  that  noncompliance  with  the  control 
measures  or  other  restrictions  is  defined 
as  a  "significant  new  use.  '  Thus,  other 
manufacturers,  importers,  and 
processors  of  the  substances  must  either 
observe  the  SNUR  restrictions  or  submit 
a  notice  to  EPA  at  least  90  days  before 
initiating  activities  that  deviate  from 
these  restrictions.  After  receiving  and 
reviewing  such  a  notice.  EPA  would 
have  the  option  of  either  permitting  the 
new  use  or  acting  under  section  5(e)  or 
(0  to  regulate  the  new  submitter's 
activities.  EPA  intends  to  use  this  same 
process  for  microorganisms.  In  addition 
to  assuring  that  all  manufacturers, 
importers,  and  processors  are  subject  to 
similar  reporting  requirements  and 
restrictions,  expedited  SNURs  assure 
that  EPA  would  have  an  opportunity  to 
review  and  evaluate  data  and.  when 
necessary,  regulate  prospective 
manufacturers,  importers,  or  proces.sors 
of  a  listed  microorganism  before  a 
significant  new  use  of  that 
microorganism  occurs. 

D.  Confidential  Business  Information 

EPA's  confidential  business 
information  (CBI)  policy  is  designed  to 
provide  effective  public  participation  by 
making  meaningful  information 
available.  In  developing  confidentiality 
provisions  for  submissions.  EPA  has 
balanced  the  need  to  provide 
nonconfidential  information  to  the 
public  in  a  reasonable  period  of  time,  to 
obtain  the  information  it  needs  to 
respond  to  FOIA  requests,  and  to  allow 
persons  to  assert  CBI  claims  with  the 
minimum  burden.  In  developing  its 
position  for  this  rulemaking,  EPA  has 
considered  its  experience  re\'iewing 
PMNs  for  traditional  chemicals  and 
microorganisms  and  comments  received 
on  its  February  1989  FR  notice.  This 
Unit  discusses  the  requirements 


proposed  in  subpart  C  of  part  725  and 
the  rationale  for  EPA's  proposal. 

1.  Assertion  of  CBI  claims.  A  person 
may  assert  a  claim  of  confidentiality  for 
any  information  submitted  to  EPA,  with 
certain  exceptions.  However,  submitters 
are  encouraged  to  minimize  the  amount 
of  CBI  in  biotechnology  submissions,  so 
that  the  public  may  participate  as  fully 
as  possible  in  the  review  process.  All 
CBI  claims  must  be  asserted  at  the  time 
of  submission  of  the  information. 

2.  Generic  information.  Submitters 
who  claim  microorganism  identity  and/ 
or  use  as  CBI  also  must  provide  generic 
information  for  release  to  the  public.  B> 
requiring  generic  identity  and  use 
information,  EPA  would  meet  its 
obligation  to  provide  the  public  with 
important  information  related  to  the 
potential  risks  of  new  microorganisms 
without  revealing  CBI.  EPA  needs  this 
information  to  prepare  Federal  Register 
notices  to  announce  EPA's  receipt  of 
submissions  or  EPA's  decisions 
regarding  exemption  requests. 

The  generic  aesignations  must'cevfeal 
the  identity  and  use  of  the 
microorganism  to  the  maximum  extent 
possible  without  revealing  proprietar>' 
information.  Submitters  are  encouraged 
to  review  EPA's  "Guidelines  for  the 
Preparation  of  Generic  Descriptions  of 
Confidential  Microorganism  Identity 
and  Use"  and  consult  w  ith  EPA 
regarding  appropriate  generic 
information  prior  to  submitting  a  notice. 
The  guidelines  are  available  from  EPA's 
Environmental  Assistance  Division  (see 
FOR  FURTHER  INFORMA'HON 
CONTACT  Unit),  Microorganism 
identity  must  be  specific  enough  to 
allow  clear  interpretation  of  any 
accompanying  health  and  safety  data. 
When  the  location  of  the  release  site  is 
claimed  as  CBI.  a  generic  description  for 
use  must  include  information  regarding 
the  type  of  environment  into  which  the 
microorganism  will  be  released. 
3.  Identity  in  health  and  safety 
studies.  TSCA  section  14(b)  states  that 
EPA  is  not  prohibited  from  disclosing 
health  and  safety  studies  of  substances 
for  which  TSCA  section  5  notification  is 
required,  unless  disclosure  reveals 
confidential  information  on  process  or 
mixture.  Historically,  the  Agency  has 
considered  specific  chemical  identity  to 
be  part  of  a  health  and  safety  study, 
even  when  it  does  not  appear  in  the 
study.  However,  during  the 
development  of  the  PMN  rule,  industry  » 
expressed  substantial  concern  about  the 
harm  of  disclosing  confidential 
chemical  identities.  At  that  time  EPA 
explored  ways  of  limiting  the 
commercial  harm  of  such  disclosure 
while  still  meeting  the  requirements  of 
TSCA  section  14(b)  and  providing  the 
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public  with  adequate  information  about 
health  and  safety  studies.  The  CBI 
requirements  in  the  final  PMN  rule 
reflected  EPA's  desire  to  balance  these 
needs  (48  FR  21722,  May  13,  1983). 

EPA  has  determined  that  the 
regulations  developed  to  address 
chemical  identity  in  health  and  safety 
studies  can  also  be  applied  to 
microorganism  identity.  In  this  regard,  if 
any  health  and  safety  information  has 
been  submitted  for  the  microorganism 
in  question,  the  specific  microorganism 
identity  will  be  held  confidential  only  if 
disclosure  would  reveal  confidential 
process  or  mixture  information  or  if  the 
specific  microorganism  identity  is  not 
necessary  to  interpret  any  of  the 
information. 
.  Under  this  approach,  companies  that 
.claim  specific  microorganism  identity 
confidential  in  their  submissions  and 
wish  to  3rgue  that  knowledge  of  the 
specific  Identity  is  not  necessary  to 
interpret  their  health  and  safety 
information  are  encouraged  to  choose 
generic  names  which  are  sufficiently 
specific  to  allow  interpretation  of  such 
information.  Sufficiently  specific 
generic  names  will  tend  to  support 
arguments  that  disclosure  of  the  specific 
microorganism  identity  is  not  necessary 
to  understand  the  health  and  safety 
information. 

4.  Current  policy  for  substantiation  of 
CBI  claims.  EPA  currently  requires 
submitters  of  all  PMNs  for  new 
microorganisms  to  be  released  to  the 
environment  to  substantiate 
confidentiality  claims  at  the  time  of 
submission.  This  includes  PMMs  for 
environmental  releases  of  new 
microorganisms  for  R&D  as  well  as  for 
general  commercial  use,  but  it  does  not 
require  upfront  substantiation  of  CBI 
clairris  in  PMNs  for  closed  system  uses 
cf  new  microorganisms.  This  policy  will 
continue  in  effect,  until  a  final  rule  is 
promulgated  for  microorganisms.  Like 
the  chemicals  program,  EPA  requires 
that  CBI  claims  in  NOCs  for 
microorganisrhs  be  reasserted  and  ' 
resubstantiated  when  the  NOC  is 
submitted. 

i.  Proposed  changes  for 
substantiatinn  of  CBI  claims — a. 
Submissions  for  general  commercial, 
wies  of  microorganisms.  To  balanc^ithe 
competing  needs  of  opening  the  review 
of  submissions-for  microorganisms  to 
public  scrutiny  and  participation- while 
protecting  legitimate  CBI  claims.  EP.A 
proposes  to  require  upfront 
substantiation  of  CBI  claims  in  all . 
submissions  for  general  commercial 
uses  of  microorganisms.  EPA  will  not 
distinguish  between  closed  system  uses 
and  other  uses  of  microorganisms. 
Anyone  submitting  a  MCAN,  a  TME.  or 


a  Tier  II  exemption  request  will  be 
required  to  substantiate  CBI  claims  at 
the  time  of  submission.  Failure  to 
include  substantiation  of  any  CBI 
claims,  by  submitting  written  answers  to 
the  questions,  will  render  the 
submission  incomplete;  and  it  will  be 
returned  to  the  submitter. 

EPA  believes  that  the  upfront 
substantiation  requirement  for  CBI 
claims  will  impose  little  burden  on 
submitters  of  MCANs,  TMEs,  and  Tier  II 
exemption  requests.  Because  MCAN, 
TME,  and  Tier  II  exemption  request 
submitters  are  ready  to  put  their 
products  on  the  market,  they  should  be 
able  to  justify  why  it  will  continue  to  be 
necessary  to  keep  certain  information 
confidential.  In  addition,  given  the 
shorter  review  period  for  TMEs  and  Tier 
II  exemption  requests,  sufficient 
information  may  not  b^  made  available 
to  the  public  if  upfront  substantiation  of 
CBI  claims  is  not  required. 

b.  TERA  submission.  With  respect  to- 
upfront  substantiation  for  TERAs,  EPA 
is  proposing  two  options  and  asking  for 
public  commerrts  on  both.  In  comments 
in  response  to  the  1989  FR  notice, 
industry  groups  raised  the  issue  of 
adequate  protection  for  R&D.  Pointing 
out  that  R&D  activities  involving 
microorganisms  will  be  facing 
regulatory  burdens  that  are  not  imposed 
on  chemical  R&D,  fndustry  groups  said 
that  additional  burdens  combined  with 
insufficient  CBI  protection  at  the  R&D 
stage  could  reduce  incentives  to 
innovate.  While  submitters  are 
particularly  concerned  about  protecting 
information  at  the  R&D  stage,  the  public 
is  most  interested  in  participating  in  the 
reviews  of  the  first  environmental 
releases  of  new  microorganisms.  Public 
interest  groups  commented  that  upfront 
substantiation  is  essential  to  allow 
public  access  to  information  in  time  to 
participate  in  reviews.  Because  EPA 
recognizes  the  importance  of  the 
interests  of  both  parties,  EPA  is  asking 
for  additional  comments  on  how  best  to 
r(";olve  this  issue  for  CBI  claims  in 
TERAs.. 

i'l)  Option  1:  Require  upfront. 
suh'<tantiation  of  all  CBI  claims  in 
TERAs.  EPA  is  aware  that  industry 
believes  that  this  requirement  imposes  a 
greater  burden  on  R&D  submitters  than 
is  necessarv'.  Experience  gained  by 
continuing  to  require  upfront 
substantiation  of  CBI  claims  in 
submissions  for  R&D  activities  will  help 
EPA  determine  whether  this 
requirement  improves  public  access  to 
information.  In  the  meantime,  EPA 
specifically  requests  comment  on  how 
the  burden  to  submitters  could  be 
minimized  if  upfront  substantiation  of 


CBI  claims  in  TERAs  is  promulgated  as 
part  of  the  final  rule. 

(ii)  Option  2:  Do  not  require  upfront 
substantiation  of  CBI  claims  in  TERAs. 
The  second  option  is  to  adopt  the 
current  requirements  for  chemical 
PMNs,  that  is,  require  CBI 
substantiation  only  after  the  receipt  of  a 
FOIA  request.  EPA  is  concerned  that 
given  the  shorter  review  period  for 
TERAs,  insufficient  information  may  be 
made  available  to  the  public  if  upfront 
substantiation  of  CBI  claims  is  not 
required.  For  this  reason,  EPA 
specifically  requests  comment  on  how 
public  access  to  information  could  be 
improved  if  submitters  were  not 
required  to  provide  upfront 
substantiation  of  CBI  claims  in  TERAs. 

c.  Substantiation  questions.  EPA's 
general  procedures  for  processing  and 
reviewing  confidentiality  claims  are 
published  at  40  CFR  part  2.  The  basic 
points  that  should  be  covered  in  CBI 
substantiation  are  set  out  at  40  CFR 
§  2.204(e)(4Ki)  through  (ix).  To  ensure 
that  substantiation  respon.ses  are 
appropriate  for  submissions  involving 
microorganisms,  EPA  has  developed  a 
more  specific  set  of  questions  based  on 
the  points  in  40  CFR  part  2.  These 
questions,  which  are  delineated  in 
proposed  §  725.94,  are  designed  to 
reduce  the  burden  of  substantiation  by 
focussingthe  inquiry  on  points  relevant 
to  a  biotechnology  product. 

E.  User  Fees 

Section  26|b)  of  TSCA  provides  that 
EPA  may  by  rule  establish  fees  for. 
persons  required  to  submit  data  under 
section  4  or  5  to  defray  the  costs  of 
administering  TSCA.  JEPA  must  take 
into  account  the  submitter's  ability  to 
pay  the  fee  and  the  cost  of  reviewing  the 
submitted  data.  EPA  is  using  this 
authority  to  collect  fees  for  notices 
submitted  on  microorganisms. 

EPA  regulations  already  require 
persons  to  remit  fees  taEPA  when  a 
PMN  or  SNUN  is  submitted  to  the 
Agency  for  review  (40  CFR  §  700,-1.5). 
For  MCAN  submissions,  EPA  is 
proposing  to-amend  part  700  to 
establish  a  fee  of  SlOO  for  notifications 
submitted  by  small  businesses,  and 
$2,500  for  ail  other  businesses.  For 
purposes  of  this  proposed  rule,  small 
businesses  are  defined  as  companies^ 
with  total  annual. sales  of  less  than  S40" 
million.  These  proposed- fees  for 
MCANs  are  the  same  as  those  set  for      " 
submissions  of  PMNs  for  other  chemical 
substances.  EP.A  believes  that  its  costs  of 
reviewing  MCAN  notifications  will 
equal  or  exceed  the  cost  of  reviewing 
PMNs  for  other  chemical  substances. 

EPA  is  not  proposing  user  fees  for 
other  submissions  under  this  proposed 


rule,  including  TERAs  and  Tier  II 
exemption  requests.  EPA  is.not 
reopening  the  general  issues  applicable 
to  the  adoption  of  user  fees  for  comment 
in  this  document,  since  comments  on 
the  subject  were  addressed  in  a  final 
rule  published  in  the  Federal  Register 
of  August  17,  1988  (53  FR  31248). 

F.  Section  8(e)  Reporting  Requirements 

Any  person  who  manufactures, 
imports,  processes,  or  distributes  in 
commerce  a  TSCA-covered 
microorganism,  whether  new  or 
existing,  aiid/or  product(s)  therefrom 
(including  a  person  engaged  solely  in 
R&D)  is  reminded  about  the  statutory 
responsibility  to  immediately  report  to 
EPA  any  information  the  person  obtains 
which  reasonably  supports  the 
conclusion  that  such  microorganism,  or 
a  product  therefrom,  presents  a 
substantial  risk  of  injury  to  health  or  the 
environment,  unless  the  person  has 
actual  knowledge  that  EPA  has  been 
adequately  informed  already  about  the 
information.  Guidance  regarding  the 
section  8(e)  reporting  requirement  is 
provided  in  EPA's  section  8(e)  policy 
statement  ("Statement  of  Interpretation 
and  Enforcement  Policy;  Notification  of 
Substantial  Risk"  43  FR  llllt);  March 
16, 1978)  and  its  technical  amendment 
(52  FR  20083:  May  29,  1987).  Additional 
information  regarding  TSCA  section  8(e) 
reporting  is  provided  in  56  FR  4128 
(February  1,  1991):  56  FR  19514  (April 
26.  1991);  56  FR  28458  (June  20,  19911: 
and  56  FR  49478  (September  30,  1991). 

Should  EPA  receive  a  section  8(e) 
substantial  risk  notice  with  respect  to     - 
the  manufacture,  fmportation, 
processing  or  distribution  in  commerce 
of  a  microorganism,  EPA  may  proceed 
to  regulate  the  activity  causing  the  risk. 
If  EPA  determines,  under  authority  of 
TSCA  section  7,  that  the  activity  or 
microorganism,  including  its  parts  or 
products,  on  which  a  section  8(e)  notice 
was  received,  is  "imminently    ■ 
hazardous  ■  to  health  or  the 
environment,  EPA  may  require 
Immediate  suspension  of 
manufacturing,  processing  or 
distribution  in  commerce  of  the 
imminently  hazardous'  microorganism. 
EPA  also  may  require  aoy  remediation 
necessary  to  obtain  permanent  relief  as 
may  be  necessary  .to  protect  health  or 
the  environment  from  the  unreasonable 
risks  asSbciated"  with  the 
microorganism.  This  authority  applies 
to  any  "imminently  hazardous" 
microorganism  or  its  parts  or  products, 
regardless  of  whether  the 
microorgariism  is  used  for  R&D  or 
manufactured  for  general  commercial 
use. 


The  term  "imminently  hazardous 
chemical  substance  or  mixture"  in 
TSCA  section  7  means  a  chemical 
substance  or  mixture  which  presents  an 
imminent  and  unreasonable  risk  of 
serious  or  widespread  injury  to  health 
or  the  environment.  Such  a  risk  is 
considered  imminent  if  the 
manufacture,  processing,  distribution  in 
commerce,  use  or  dispx>sal  of  the 
substance  is  likely  to  result  in  such 
injury  before  a  final  rule  can  be  issued 
under  TSCA  section  6. 

G.  Export  Notification  and  State 
Preemption 

This  Unit  discusses  two  other 
provisions  of  TSCA  concerning  export 
notification  and  Federal  preemption 
that  may  be  of  some  concern  to  the 
public  in  implementingthis  proposed 
rule. 

1.  General.  Section  12  of  TSCA 
generally  p-i)vides  that  the  Act  does  not 
apply  to  chemical  substances  produced 
for  export.  However,  section  12(b)(2). 
requires,  in  pertinent  part,  that  EPA 
must  be  notified  about.the  export  of  anv 
substance  in  U.S.  production  that  is 
subject  to  a  rule,  an  order,  or  some  other 
relief  granted  under  section  5,  EPA  must 
then  notify  the  government  of  the 
receiving  country.  EPA's  export 
notification  regulations  are  codified  at 
40  CFR  part  707. 

Section  18(a)  provides  that  TSCA 
generally  does  not  preempt  the 
authority  of  any  State  or  local 
government  to  regulate  a  chemical 
substance.  There  are  some  exceptions, 
however.  In  particular,  section  18(b) 
states  that,  if  EPA  issues  a  rule  or  order 
under  section  5  "which  is  applicable  to 
a  chemical  substance"  and  "which  is 
designed  to  protect  against  a  risk  of 
injury.. .associated  with  such 
substance",  no  State  or  local 
government  may  issue  or  continue  in 
effect  any  requirement  designed  to 
protect  against  the  same  risk,  with 
certain  exceptions.  The  exceptions  are 
that  the  State  or  local  requirement  may 
be  identical  to  the  Federal  requirement, 
may  be  issued  under  authority  of 
another  Federal  law.  or  may  prohibit 
use  of  the  substance  (other  than  in  the 
manufacture  or  processing  of  another 
chemical  substance  or  mixture). 

2.  Applicability.  EPA  interprets  the 
exemption  of  section  12(a)  to  apply  only 
to  those  microorganisms  manufactured, 
processed,  or  distributed  solely  for 
export.  If  the  microorganism  is 
manufactured,  processed,  or  distributed 
for  any  use  in  the  United  States,  it  is 
subject  to  TSCA  (see  TSCA  section 
12(a)(1)(A)).  thus,  any  R^D  in  the  U.S. 
is  subject  to  applicable  regulations,  as 
are  any  other  activities  involving  a 


microorganism  that  are  described  in  this 
proposed  rule.  Similarly,  any  release  of 
microorganisms  to  the  environment 
prior  to  export  will  not  be  considered 
solely  for  export  and  is  therefore  subject 
to  applicable  regulations. 

Since  the  rules  proposed  in  this 
document  are  either  of  general 
applicability  and  largely  procedural,  or 
are  exemptions  from  regulation  and 
only  establish  procedures  to  screen 
against  potential  risk,  neither  section 
12(b)  export  notification  nor  section 
18(b)  preemption  applies  at  this  time. 

Sections  12(b)  ancl  18(b)  would  apply 
should  EPA  decide  to  take  regulatory 
action  against  a  microorganism  or  class 
of  microorganisms,  for  example,  by 
issuing  an  order  under  TSCA  section 
5(e).  In  such  cases,  section  12(b)  export 
notification  would  apply  automatically. 
While  preemption  under  section  18(b) 
would  apply  by  operation  of  statute,  in 
individual  cases  EPA  could  issue  rules 
that  specifically  require  compliaiice 
with  applicable  State  or  local 
requirements. 

H.  Regulator^'  Text  Overview 

The  regulatory-  text  comprises  the 
language  which  EPA  is  proposing  to 
incorporate  into  the  Code  of  Federal 
Regulations  (CFR).  While  the  preamble 
to  this  proposed  rule  provides  the 
rationale  for  EPA's  preferred  approach 
towards  the  oversight  of  certain 
activities  involving  new 
microorganisms,  the  regulator}-  text 
includes  all  the  proposed  requiremenis 
to  which  the  regulated  community 
would  be  subject. 

The  regulatory  text  amends  existing 
regulations  regarding  the  collection  of 
fees  from  submitters  of  notices  under 
section  5  of  TSCA  (40  CFR  part  700),  to 
reflect  the  fee  structure  for  the  notices 
and  applications  that  have  been 
developed  by  this  proposed  rule. 
Additional  amendments  to  parts  720. 
721.  and  723  consolidate  TSCA  section 
5  review  of  microorganisms  into  part 
725. 

EPA  is  proposing  to  establish  a  new 
part  725  of  Title  40  of  the  CFR.  EPA 
believes  that  consolidating  all 
requirements  and  procedures  applicable 
to  new  microorganisms  into  one  part  o* 
the  CFR  is  justified  because  of  the 
differences  between  microorganisms 
and  other  chemical  substances. 

The  consolidation  w  ill  benefit  the 
public  by  providing  greater  clarity.  Part 
725  is  devoted  exclusively  to  the  review 
of  microorganisms  under  section  5  of 
TSCA  and  is  currently  divided  into 
eight  subparts.  Subparts  A,  B.  and  C 
consolidate  provisions  primarily 
adapted  from  parts  720  and  721. 
Subpart  A,  which  includes  definitions 
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that  are  applicable  throughout  part  725, 
describes  general  provisions  and 
applicability.  Subpart  B  describes 
administrative  procedures  that  are 
applicable  to  all  submissions  under  part 
725.  Subpart  C  describes  confidentiality 
provisions  that  are  applicable  to  all 
submissions  under  part  725. 

Subpart  D,  which  combines  the 
general  PMN  and  SNUN  requirements 
adapted  from  parts  720  and  721, 
describes  the  reporting  requirements 
and  review  process  pertaining  to 
MCANs.  Subparts  E,  F,  and  G  describe 
the  reporting  requirements  and  review 
processes  for  applications  for 
exemptions  from  full  MCAN  reporting. 
Subpart  E,  which  is  almost  entirely  new, 
describes  who  is  eligible  to  submit  a 
TERA  or  receive  a  TERA  list  exemption, 
and  what  criteria  must  be  met  to  receive 
aft  exemption  from  EPA  review  for 
certain  types  of  R&D  activities.  Subpart 
F.  which  is  an  adaptation  of  §  720.38, 
describes  the  requirements  for  a  test 
marketing  exemption  for 
microorganisms.  Subpart  G,  which  is 
entirely  new,  describes  what  criteria 
must  be  met  in  order  to  qualify  for  Tier 
I  or  Tier  II  exemptions  for  certain 
microorganisms  in  genera]  commercial 
use.  Subpart  L.  which  is  adapted  from 
part  721.  describes  additional 
procedures  for  reporting  significant  new 
uses  of  microorganisms.  Ahhough 
significant  new  use  rules  are  not  being 
proposed  at  this  time,  it  is  intended  that 
subpart  M  will  list  microorganisms  tnd 
specific  significant  new  uses  when  they 
are  promulgated. 

/.  Rulemaking  Process  and  Public 
Hearings 

EPA  is  conducting  this  rulemaking 
under  notice  and  comment  rulemaking 
procedures.  Interested  persons  have  the 
opportunity  to  submit  written 
comments  to  the  address  identified 
under  the  ADDRESSES  Unit  of  this 
preamble.  EPA  will  carefully  consider 
all  such  comments. 

EPA  is  also  providing  an  opportunity 
for  an  informal  public  hearing  on  the 
proposed  rule.  This  hearing  will  be  held 
only  if  EPA  receives  a  timely  written 
request  for  such  a  hearing. 

As  a  general  matter,  EPA  is  not 
required  to  hold  a  public  hearing  in 
informal  notice  and  comment 
rulemaking  of  this  type.  However,  use  of 
section  5(h)(4)  modifies  the  general 
rulemaking  requirements  by  referencing 
TSCA  section  6(c)(2)  and  (3)  rulemaking 
procedures.  Under  those  procedures, 
EPA  must  hold  an  informal  public 
hearing,  if  requested,  and,  if  properly 
requested  and  granted  by  EPA,  allow  an 
opportunity  to  present  rebuttal 
submissions  and  conduct  cross- 


examinations  related  to  disputed  issues 
of  material  fact. 

EPA  does  not  anticipate  that,  even  if 
a  hearing  is  held,  there  will  be  a  need 
for  rebuttal  submissions  and 
crossexanrination,  because  the  section 
5(h)(4)  portion  of  this  proposed 
rulemaking  is  based  primarily  on 
matters  of  science  policy  that  do  not 
yield  disputed  factual  issues. 

V.  Economic  Impact  and  Regulatory 
Flexibility  Analysis 

A.  Regulatory  Impact  Analysis 

1.  Introduction.  EPA  has  prepared  a 
Regulator)'  Impact  Analysis  (RIA) 
assessing  the  costs,  benefits,  and 
associated  impacts  of  regulating  new 
microorganisms  under  TSCA  as  set  forth 
in  the  proposed  rule.  Though  direct 
regulatory  costs  attributable  to  the 
proposed  rule  were  not  estimated  to  be 
in  excess  of  $100  million  aiuiually,  EPA 
has  designated  the  rule  as  "significant" 
under  Executive  Order  12866  because  it 
raises  novel  policy  issues  arising  out  of 
legal  mandates.  This  unit  presents  a 
summary  of  the  RIA's  key  findings  and 
estimates. 

2.  Characteristics  of  the  regulated 
community.  Although  unable  to 
quantify  the  exact  magnitude  of  activity 
in  biotechnology  sectors  affected  by  this 
rulemaking,  the  Agency  believes  that 
activities  involving  microorganisms 
falling  within  the  scope  of  the  proposed 
rule  comprise  a  modest  share  of  overall 
activity.  EPA  estimates  that 
approximately  130  firms  may  be 
involved  in  commercial  R&D  or  in 
general  commercial  use  of  potentially 
regulated  microorganisms.  In  terms  of 
revenue,  the  potentially  affected 
universe  appears  to  be  divided  sharply 
between  large  and  small  firms.  EPA 
estimates  roughly  one-half  of  the 
companies  potentially  affeded  to  have 
annual  sales  of  $40  million  or  more, 
while  most  of  those  remaining  are 
estimated  to  have  sales  under  $10 
million.  For  many  of  these  firms, 
however,  revenue  generated  from 
activities  subject  to  this  proposal  is 
believed  to  represent  only  a  small 
portion  of  reported  sales.  EPA  also 
estimates  that  approximately  300 
universities  could  be  affected  by  the 
rulemaking. 

3.  Costs  to  potential  submitters.  Ehie 
to  data  limitations  and  the  uncertainties 
associated  with  projecting  future 
produd  development  activities  in 
biotechnology  application  areas  subject 
to  the  proposed  rule,  EPA's  estimates  of 
the  costs  of  compliance  associated  with 
this  rulemaking  action  have  been  only 
partially  quantified.  In  cases  where  the 
Agency  was  able  to  generate  quantified 


estimates  of  compliance  costs, 
information  which  would  have 
permitted  the  development  of  more 
accurate  estimates  was  frequently 
unavailable.  In  such  cases,  the  best 
available  information  was  used. 
Estimates  are  believed  to  represent  a 
reasonable  approximation  of  actual 
co-sts  attributable  to  the  rule. 

In  assessing  the  potential  cost  impact 
of  the  proposed  rule,  EPA  focussed  on 
two  impact  years,  the  first  and  fifth 
years  following  the  time  of  proposal 
(assumed  to  be  1992  and  1996,  for  the 
purposes  of  analysis).  This  approach 
was  used  because  of  the  relative 
immaturity  of  the  biotechnology  sectors 
potentially  subject  to  the  proposed  rule 
and  the  difficulty  in  attempting  to 
forecast  long-term  technological  and 
marketing  developments.  However,  EPA 
wishes  to  emphasize  that  estimated 
costs  could  be  significantly  higher  in  the 
long-term,  owing  to  industry  growth. 

Four  major  cost  areas  were  identified, 
based  on  an  analysis  of  the  requirements 
of  the  proposed  rule.  These  areas  were 
costs  incurred  in  preparing  various 
types  of  notification  submissions  or 
documentation;  costs  incurred  in 
complying  with  any  post  review 
requirements  for  monitoring  or  controls 
that  may  be  imposed  by  EPA  as  a  result 
of  risk  concerns  and  uncertainties;  costs 
incurred  in  substantiating  confidential 
business  information  (CBI)  claims;  and 
one-time  costs  attributable  to  rule 
familiarization. 

Incremental  costs  to  industry 
(industry-wide  costs  excluding 
requirements  undercurrent  policy)  were 
estimated  to  fall  between  $890,000  and 
$2.2  million  in  year  1  and  between 
$56,000  and  $460,000  in  year  5.  Year  5 
costs  account  for  rule  familiarization 
only  in  the  case  of  new  firms  entering 
the  affected  market  areas,  and  therefore 
are  much  less  than  year  1  costs,  where 
rule  familiarization  costs  were  summed 
over  all  affe<:ted  entities. 

Cost  impacts  on  individual  products 
will  vary,  depending  on  application 
area.  Submitters  qualifying  for. 
exemptions  in  connection  with      " 
microorganisms  intended  for  general 
commercijal  use  will  realize  net  savings 
relative  to  current  reporting 
requirements.  On  the  other  hand, 
submitters  reporting  R&D  activities 
involving  environmental  release  may 
realize  an  increase  in  regulatory  burden 
under  the  proposed  rule. 

4.  Costs  to  the  Federal  government. 
EPA  estimated  the  potential  costs  to 
government  associated  with  the 
proposed  rule.  The.se  costs  arise  in 
connection  with  the  Agency's 
processing  of  individual  notification 
submissions.  Jn  estimating  government 
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cost  impacts,  EPA  included  costs 
estimated  to  be  incurred  in  reviewing 
each  submission.  EPA  professionals  and 
members  of  the  Biotechnology  Science 
Advisory  Committee  were  assumed  to 
be  involved  in  such  review._In  the  event 
that  post-review  restrictions  would  be 
placed  on  a  specific  activity,  such  as 
monitoring  during  a  field  test, 
additional  costs  attributable  to  the 
drawing  up  of  regulatory  documentation 
would  be  incurred. 

Incremental  costs  to  the  goveroment 
were  estimated  to  fall  between  $115,000 
and  $122,000  in  year  1.  while  a  net 
savings  to  EPA,  estimated  to  fall 
between  $39,000  and  $184,000.  is 
expected  in  year  5.  These  savings  arise 
in  connection  with  the  substantial 
number  of  full  reviews  that  will  be, 
avoided  if  the  exemption  provisions  of 
the  proposed  rule  are  promulgated. 

5.  Benefits  of  the  proposed  rule.  EPA's 
regulation  of  new  microorganisms  under 
TSCA  provides  benefits  to  society 
through  reduction  of  the  potential  for 
adverse  impacts  on  health  and  the 
environment  resulting  from  the  use  of 
such  microorganisms.  This  benefit  is 
achieved  by  screening  new 
microorganisms  and.  when  appropriate, 
imposing  controls  on  microorganism 
use  to  protect  society  from  costly  and 
possibly  irreversible  damages. 

For  microorganisms  in  general 
commercial  use.  risk  reduction 
attributable  strictly  to  the  notification 
requirements  of  proposed  rule  would  be 
marginal,  as  these  requirements  are 
based  on  current  policy.  However,  the 
proposed  rule  enhances  and  contributes 
to  the  overall  risk  reduction  potential  of 
the  Agency's  program  under  TSCA  by 
,  providing  for  a  more  efficient  regulatory 
strategy  relative  to  current  policy, 
focussing  society's  resources  on  those 
new  microorganisms  of  greatest 
concern.  .  • 

For  microorganisms  in  coni,r!iercial 
RiiD,  agreater  proportion  of  overall  risk 
reduction  can  be  attributed  to  the 
proposed  rule,  since  reporting  in 
connection  with  field  experiments  has 
been  voluntary  since  1986.  Although  the 
Aj^ency  has  been  receiving  voluntary 
submissions.  EPA  is  not  certain  whether 
this  practice  is  universal  or  whether 
those  filing  voluntarily  would  continue 
to  do  so  in  the  absence  of  this  proposed 
rule. 

.Over  the  long-term,  regulation  is  afso 
likely  to  encourage  development  of 
additional  information  concerning  fate 
and  effects  of  new  microorganisms,  to 
encourage  the  development  of 
microorganisms  which  pose  low 
concern  for  effects  on  human  health  and 
the  environment,  and  to  encourage 


public  input  into  decisions  concerning 
the  use  of  new  microorganisms. 

Benefits  may  also  be  realized  through 
the  proposed  rule's  potential  impact  on 
the  pace  of  product  development.  A 
more  certain  regulatory  climate  could 
stimulate  business  activity,  as  could  a 
more  reassured  public.  The  proposed 
rule  may  also  reduce  the  possibility  of 
continued  regulator)-  activity  at  the 
State  and  local  level.  A  national  system 
of  potentially  uncoordinated  rulemaking 
initiatives  could  lead  to  market 
distortion  and  could  hamper 
competition. 

6.  Effects  of  the  proposed  rule  on     ' 
innovative  activity.  As  a  result  of  the 
proposed  ru!*\  members  of  the  regulated 
community  may  find  product 
development  strategies  in  connection 
with  certain  products  to  require 
reassessment.  Since  impacts  of  this 
nature  could  influence  the  degree  of 
emphasis  a  firm  places  on  innovative 
activity,  the  potential  for  innovation 
impacts  was  investigated. 

Though  great  uncertainty  regarding 
regulatory  costs  and  the  potential  for  a 
particular  product's  commercial  success 
make  it  impossible  to  estimate 
innovation  impacts  quantitatively,  the 
effects  of  added  regulatory  costs  and 
delays  on  a  product's  lifetime  cash-flow 
was  examined.  More  specifically,  a 
number  of  plausible  product 
development  scenarios  were  modeled 
incorporating  assumptions  regarding 
expenditures  and  returns  over  the 
course  of  a  product's  useful  life  from 
research  to  obsolescence.  Regulatory 
burdens  were  then  factored  into  the 
models,  and  profit  impacts  observed. 
Impacts  realized  when  total  regulatory 
costs  were  assumed  to  reach  the  upper- 
bound  of  EPA's  estimated  range  could 
result  in  severe  profit  Teductions  in 
some  cases.  However,  in  general.  EPA's 
analysis  indicated  that  impacts  should- 
not  be  prohibitive,  particularly  when 
incremental  costs  are  considered. 
Factors  siichas  length  of  delay  related 
to  regulatory  review,  return  rate,  and 
obsolescence  rate  all  play  important 
roles  in  determining  the  impact  of  EPA's 
program  on  innovative  activity.  These 
factors  are  expected  to  be  highly 
variable  and  product-specific. 

7.  Impacts  on  small  business.  EPA . 
survey  data  suggest  that  42  percent  of 
companies  potentially  affected  by  the 
proposed  rule  may  be  small  busines.ses. 
Though  data  were  not  available 
allowing  the  Agency  to  employ  standard 
criteria' for  assessing  the  magnitude  of 
small  business  impacts,  the  finding  of  a 
substantial  portion  of  the  regulated 
community  to  be  small  businesses 
prompted  EPA  to  develop  options  to 
provide  relief  to  such  businesses.  The 


options  considered  include  reducing 
CBI  substantiation  requirements  and  the 
elimination  of  the  $100  filing  fee. 

B.  Request  for  Comment  on  Economic 
Issues 

Based  on  the  analysis  presented  in  the 
RIA,  EPA's  pr-limiriarv-  findings  are  that 
this  proposed  rule  should  not  adversely 
affect  either  innovation  or  international 
competitiveness  in  biotechnology;  to  the 
contrary.  EPA  btiieves  that  this 
proposed  rule  will  provide  needed 
regulatory^nd  procedural  clarity  under 
TSCA  to  enable  the  U.S.  biotechnolcgv 
industry  to  coinmeroialize  products 
while  ensuring  appropriate  oversight  to 
protect  public  health  and  the 
environment. 

EPA  nevertheless  believes  that  this 
proposed  rule  should  continue  to  be 
evaluated  in  light  of  its  potential  impact 
on  innovation  and  international 
competitiveness.  To  this  end.  the 
Agency  is  requesting  public  comment 
regarding  the  economic  impacts 
associated  with  this  proposed  rule.  Data 
or  other  information  are  specifically 
requested  in  connection  with  the 
following:  rate  of  capital  acquisition  and 
critical  factors  affecting  R&D 
capitalization;  rate  and  magnitude  of 
R&D  expenditures;  data  regarding  actual 
submissions  under  the  current  policy, 
e.g..  project  development  costs, 
regulatory  burdens,  development 
schedules  and  revenues. 

VI.  Rulemaking  Record  and  Electronic  ■ 
Availability  of  Documents 

A  record  has  been  established  for  this 
proposed  rule  under  docket  number 
'•OPPTS-00049C."  A  public  version  of 
this  record  which  does  not  include  anv 
information  claimed  as  CBI  (see  Unit 

VII.  of  this  preamhle),  is  available  for 
inspection  from  noon  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  i;: 
the  TSCA  Nonco:.f;dentiol  huormation 
Center  (NCIC)  ta!-?o  known  as  the  TSCA 
Public  Docket  Off;t;e).  Rm.  NE-Bfior.      * 
401  M  St..  SU'.,  Washington,  DC  20460 

As  part  of  an  interagency 
"streamiining"  initl.:!tive.  EPA  is  makiiK 
this  proposed  rule  and  ct  rlain  support 
documents  available  elec  tronicallv. 
They  may  be  accessed  throigh  the 
Internet  at:  gopher.epa.oov. 

EPA  is  very  interested  in  learning 
w  hether  persons  have  obtained  the'^e 
documents  electronically  iyid  what  their 
experiences  were  in  doing  so.  Persons 
who  comment  on  this  proposed  rule  are 
encouraged  to  provide  feedtiack  on  this 
electronic  availability  with  their 
comments. 

To  obtain  further  information  or  to 
provide  feedback  on  the  electronic 
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availability  of  these  documents,  please 
contact  Juanita  Geer  (Telephone:  202- 
260-1532;  FAX:  202-260-1657; 
Internet:  geer.juanita@epamail.epa.gov). 
Please  be  advised  that  Ms.  Geer  will 
accept  only  feedback  on  the  electronic 
availability  of  these  documents;  all 
comments  on  the  substance  of  the 
proposed  rule  must  be  submitted  to  the 
dod(.et  above. 

VII.  Public  Record 

EPA  has  establi-shed  a  public  record 
for  this  rulemaking  (docket  control 
number  OPPTS-00049C).  The  record 
includes  all  information  considered  by 
EPA  in  Heveloping  this  proposed  rule. 
The  record  now  includes  the  following 
items: 

1.  All  prior  Federal  Register  Notices, 
and  supporting  pubhc  dockets,  relating 
to  the  regulation  of  microbial  products 
of  biotechnology  under  TSCA.  These 
include: 

a.  The  1984  Proposed  Policy 
Statement  (49  PR  50856.  December  31, 
1984). 

b.  The  1986  Policy  Statement  (51  FR 
23302,  June  26, 1986). 

c.  "Biotechnology;  Request  for 
Comment  on  Regulatory  Approach",  54 
FR  7027,  February  15.  1989). 

2.  Public  comments  submitted  in 
response  to  each  of  the  above  Notices, 
including  the  comments  received  at  the 
September  1989  Meeting  which  was 
held  to  discuss  TSCA  regulatory  options 
for  oversight  of  R&D. 

3.  "Principles  for  Federal  Oversight  of 
Biotechnology:  Planned  Introduction 
Into  the  Environment  of  Organisms 
With  Modified  Hereditary  Traits", 
Office  of  Science  and  Technology 
Policy,  55  FR  31118,  July  31,  1990. 

4.  Reports  of  all  BSAC  meetings 
pertaining  to  this  proposed  rule. 

5.  The  Regulatory  Impact  Analysis  for 
this  proposed  rule. 

6.  Support  documents  and  reports. 
T.  Records  of  all  communications 

between  EPA  personnel  and  persons 
outside  EPA  pertaining  to  the 
development  of  this  proposed  rule. 
(This  does  not  include  any  inter-  or 
intra-agency  memoranda,  unless 
specifically  noted  in  the  Index  of  this 
docket.) 

8.  The  dot:l.et  also  includes  published 
literature  that  is  cited  in  this  document. 

EPA  will  accept'odditional  materials 
for  inclusion  in  the  record  at  any  time 
between  the  date  of  publication  of  this 
proposed  rule  and  the  designation  of  the 
complete  record.  EPA  will  identify  the 
complete  rulemaking  record  by  the  date 
of  promulgation  of  the  final  rule. 

Comments  received  on  this  proposed 
rule,  along  with  a  complete  Index  of  the 
docket  for  this  rulemaking,  is  available 
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to  the  public  for  inspection  from  noon 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-102, 401  M  St..  SW., 
Washington,  DC  20460.  Only 
nonconfidential  versions  of  documents 
are  included  in  the  public  record. 
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K.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 
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Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  the  Agency 
mu.st  determine  whether  the  regulatory 
adion  is  "significant"  and  therefore 
subject  to  rwiew  by  the  Office  of 
Management  and  Budget  (0MB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  Si 00  million  or  more,  or 
adversely  and  materially  affecting  a 
seclor  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering  "  - 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Exet,-utive 
Order. 

Pursuant  to  the  terms  of  this 
Exe<;utive  Order,  EPA  has  determined 
that  this  proposed  rule  is  "significant" 
because  it  raises  novel  policy  issues 
arising  out  of  legal  mandates.  As  surii, 
this  action  was  submitted  to  OMB  for 
review,  and  any  comment's' or  changes 
made  in  response  to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 

B.  Bf^ulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  analyzed  the 


economic  impact  of  this  proposed  rule 
on  small  businesses.  A  summary  of  this 
analysis  appears  in  Unit  V.  of  this 
preamble.  This  proposed  rule  does  not 
exempt  small  businesses.  Preliminary 
analysis  of  the  impacts  of  this  proposed 
rule  on  small  businesses  indicates  that 
the  compliance  costs  may  have  a 
significant  impact.  Despite  the 
um:ertainties  and  data  gaps  faced  by 
EPA  in  developing  this  analysis,  EPA 
believes  that  it  is  prudent  public  policy 
to  assume  that  the  requirements  of  the" 
Regulatory  Flexibility  Ad  (Pub.  L  96- 
354)  have  been  triggered.  EPA  believes 
that  review  of  certain  new 
microorganisms  under  TSCA  is 
important  to  ensure  that  there  are  no 
unreasonable  risks  to  health  and  the 
environment,  and  that  the  mechanisms 
outlined  in  this  proposed  rule  will 
lessen  impacts  on  small  business  as 
much  as  possible. 

The  Regulatory  Impact  Analysis 
-section  on  small  business  impacts 
(Section  Vm  of  the  RLA,  which  is  part 
of  the  public  record  for  this  rulemaking) 
serves  as  the  Initial  Regulatory 
Flexibility  Analysis  required  by  the 
Regulatory  Flexibility  Act.  EPA  intends 
to  revise  this  analysis  prior  to 
promulgation  of  the  final  rule.  EPA 
requests  comments  on  the  methodology 
employed  in  this  analysis  and  the 
results  of  this  analysis. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  cunent 
Premanufacture  Notification  and  SNUR 
program  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.SC. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2070-0012.  This 
proposed  rule,  when  promulgated, 
would  modify  those  information 
collection  requirements;  an  information 
collef;tion  request  addressing  these 
modifications  has  been  submitted  to 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U  S  C 
3501  et  seq. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  473  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  burden,  to 
Chief,  Information  Policy  Branch,  2136, 
U.S.  Environmental  Protection  AgeniTy 
401  M  St..  SW., Washington.  DC  20460, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 


Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
e:omments  on  the  information  colL^ction 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Parts  700 
720,  721,  723,  and  725 

Environmental  protection, 
Admini-strative  practice  and  pm<.^^lure 
Biote«:hnology,  Chemicals,  Hazardous 
substances.  Imports,  Labeling, 
Microorqanisrns,  Occupational  s,-if.>iy 
and  health,  Reporting  and 
recordkeeping  requirements 

Djfod;  August  19,  1994. 
Carol  .M.  Browner, 
Administrator. 

Therefore,  it  is  proposed  thai  40  CFR 
Chapter  I  be  amended  as  follows: 

PART  700— {AMENDED! 

1.  In  part  700: 

a.  The  authority  citation  for  part  700 
would  continue  to  read  as  follows: 

Authority:  1.")  ll.S.C  2625. 

b.  Id  §  700.43,  by  revising  the 
introduciory  text  and  the  definition  of 
"Section  5  notice"  and  adding  two 
definitions  to  read  as  follows: 

$700.43    DefintUons. 

Definitions  in  section  3  of  the  Act  (15 
U.S.C  2602),  as  well  as  definitions 
contained  in  §  §  704.3,  720.3,  and  725.3 
of  this  chapter,  apply  to  this  subpart 
unless  otherwise  specified  in  this 
section.  In  addition,  the  following 
definitions  apply: 

Consolidated  microbial  commercial 
activity  notice  or  consolidated  MCA.\ 
means  any  MCAN  submitted  to  EPA 
that  covers  more  than  one 
microorganism  (each  being  assigned  a 
sepanite  MCAN  number  by  EPA)  as  a 
result  of  a  prrnofice  agreement  with 
EPA. 

»     •     •     •     • 

Microbial  commercial  activity  notice 

or  MCA S  means  any  notice  for 

microorganism.^  submitted  to  EI'A 

pursuant  to  se«:tion  .5{aj(l)  of  the  Ad  in 

accordance  with  subpart  D  of  part  725 

of  thisfiiapter. 
*     •     •     •     « 

St^ction  5  notice  means  any  PMN, 
con.solidated  PMN,  intermediate  PM.N, 
significant  new  use  notice,  exemption 
notice,  exemption  application,  any 
MCAN  or  consolidated  MCAN 
submitted  under  sedion  5  of  TSCA. 


c.  In  §  700.45  by  adding  paragraphs 
(b)(2)(vi).  (e)(4)(iv),  (e)(5)(iv),  (0(4),  and 
revising  paragraphs  (c)  and  (0(3)  to  ivad 
as  follows: 
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§  700.45    Fee  payments. 

*  *  •  •  « 

(b)*     •     • 

(2)*     *     • 

(vi)  MCANand  consolidated  MCAN. 
Persons  shall  remit  a  fee  of  $2,500  for 
each  MCAN  or  consolidated  MCAN 
submitted. 

(c)  No  fee  required.  Persons  are 

exempt  from  remitting  any  fee  for 

submissions  under  §  §  720.38.  723.50. 

and  subparts  E.  F,  and  G  of  part  725  of 

this  chapter. 
*     «     •     •     • 

(e)*     •     • 
(4).     .     . 

(iv)  Each  person  who  remits  the  fee 
identified  in  paragraph  (b)(1)  of  this 
section  for  a  MCAN  for  a  microorganism 
shall  include  the  words.  "The  company 
identtfied  in  this  notice  is  a  small 
business  concern  under  40  CFR  700.43  '' 
and  has  remitted  a  fee  of  $100  in 
accordance  with  40  CFR  700.45(d)."  in 
the  certification  required  in  §  725.25(b) 
of  this  chapter. 

(5)*     •     • 

(iv)  Each  person  who  remits  a  fee 
identified  in  paragraph  (b)(2)  of  this 
section  for  a  MCAN  for  a  microorganism 
shall  include  the  words.  "The  company 
identified  in  this  notice  has  remitted  the 
fee  specified  in  40  CFR  700.45(b)."  in 
the  certification  required  in  §  725.25(b) 
of  this  chapter. 

(f)'     •     • 

(3)  The  notice  is  incomplete  under 
either  §  720.65(c)  or  725.33.  of  this 
chapter. 

(4)  That  as  of  the  date  of  submission 
of  the  notice:  the  microorganism  that  is 
the  subject  of  a  MCAN  is  not  a  new 
microorganism:  nor  is  the  use  involving 
the  microorganism  a  significant  new 
use. 

d.  By  revising  §  700.49  to  read  as 
follows: 

§  700.49    Failure  to  remit  fees. 

EPA  will  not  consider  a  section  5 
notice  to  be  complete  unless  the 
appropriate  certification  under 
§  700.45(e)  is  included  and  until  the 
appropriate  remittance  under 
§  7D0.45(b)  has  been  sent  to  EPA  as 
provided  in  §  700.45(e)  and  received  by 
EPA.  EPA  will  notify  the  submitter  that 
the  section  5  notice  is  incomplete  in 
accordance  with  §§  720.65(c)  and 
.725.33  of  this  chapter. 

PART  720  —  [AMENDED] 

2.  In  part  720: 

a.  The  authority  citation  for  part  720 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607,  and  2613 

b.  In  §  720.1.  by  revising  the  first 
sentence  and  adding  a  sentence  to  read 
as  follews: 


§  720.1    Scope. 

This  part  establishes  procedures  for 
the  reporting  of  new  chemical 
substances  by  manufacturers  and 
importers  under  section  5  of  the  Toxic 
Substances  Control  Act.  15  U.S.C.  2604. 
This  part  appUes  to  microorganisms 
only  to  the  extent  provided  by  part  725 
of  this  chapter.  •     •     • 

PART  721  —  [AMENDED] 

3.  In  part  721: 

a.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows; 

Authority:  15  U.S.C  2604.  2607.  and 
2625(c). 

b.  In  §  721.1(a).  by  revising  the  first 
sentence  to  read  as  follows: 

§721.1    Scope  and  applicability. 

This  part  identifies  uses  of  chemical 
substances,  except  for  microorganisms 
regulated  under  part  725  of  this  chapter, 
which  EPA  has  determined  are 
significant  new  uses  under  the  authority 
of  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act.  *     •     • 

PART  723  —  [AMENDED] 

A.  In  part  723:  : 

a.  The  authority  citation  for  part  723 
would  continue  to  read  as  follows; 

Authority:  15  U.S.C.  2604 

b.  In  §  723.50.  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

§  723.50    Ctiemicat  substances 
manufactured  in  quantities  of  1,000 
Kilograms  or  less  per  year. 

(a)  Purpose  and  scope.  (1)  This 
section  grants  an  exemption  from  the 
premanufacture  notice  requirements  of 
section  5(a)(1)(A)  of  the  Toxic 
Substances  Control  Act  (15  U.S.C. 
2604(a)(1)(A))  for  the  manufacture  of 
certain  chen".ical  substances 
manufactured  in  quantities  of  1.000 
kilograms  or  less  per  year.  This  section 
does  not  apply  to  microorganisms 

regulated  under  part  725  of  this  chapter. 

***** 

c.  In  §  723.175.  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

§723.175    Chemical  substances  used  in  or 
for  the  manufacture  or  processing  of 
instant  photographic  and  peel-apart  film 
articles. 

(a)  Purpose  and  scope.  (1)  This 
section  grants  an  exemption  from  the 
premanufacture  notice  requirements  of 
section  5(a)(1)(A)  of  the  Toxic 
Substances  Control  Act  (15  U.S.C. 
2604(a)(1)(A))  for  the  manufacture  and 
processing  of  new  chemical  substances 
used  in  or  for  the  manufacture  or 
processing  of  instant  photographic  and 
peel-apart  film  articles.  This  section 


does  not  apply  to  microorganisms 
regulated  under  part  725  of  this  chapter.    ' 

d.  In  §  723.250,  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

§723.250    Polymers. 

(a).  Purpose  and  scope.  (1)  This 
section  grants  an  exempTton  from  the 
premanufacture  notice  requirements  of 
section  5(a)(1)(A)  of  the  Toxic 
Substances  Control  Act  (15  U.S.C. 
2604(a)(l)tA))  for  the  manufacture  of   , 
certain  polymers.  This  section  does  not 
apply  to  microorganisms  regulated 

under  part  725  of  this  chapter. 

***** 

5.  Part  725  is  added  to  read  as  follows: 

PART  725— REPORTING 
REQUIREMENTS  AND  REVIEW 
PROCESSES  FOR  MICROORGANISMS 

Subpart  A — General  Provisions  and 
Applicability 

Sac. 

725.1     Scope  and  purpose.  . 

725.3     Definitions. 

725.8    Coverage  of  this  part. 

725.12     Identification  of  microHrganisms  for 

Inventory  and  other  listing  purposes. 

725.15    Detemiining  applicability  when 

microorganism  identity  or  use  is  confidential 

or  uncertain. 

725  17    Consultation  with  EPA. 

Subpart  B — Administrative  Procedures 

725.20    Scope  and  purpose. 
725.25    General  administrative 
requirements. 

725.27  Submissions. 

725.28  Notice  that  submission  is  not 
required. 

725.29  EPA  acknowledgement  of  receipt  of 
submission. 

725.32  Errors  in  the  submission. 

725.33  Incomplete  submissions. 
725.36    New  information. 

725.40    Notice  in  the  Federal  Register 

725.50     EPA  review. 

725.54     Suspension  of  the  review  p'ridil. 

725.56    Extension  of  the  review  poriut!. 

725.60     Withdrawal  of  submission  by  th.' 

submitter.  . 

725.65    Recordkeeping. 

725.67    Applications  to  exempt  new 

microorganisms  from  this  pa'rt. 

725.70    Compliance. 

725  75     Inspections. 

Subpart  C — Confidentiality  and  Public 
Access  to  Information 

725.80    General  pro^'isions  fur 

Confidentiality  claims. 

725.85     Microorganism  identity. 

725.88    Uses  of  a  microorganism. 

725,92    Data  from  healthand  safety  studif-i 

of  microorganisms. 

725  94     Substantiation  requirements. 

725.95     Public  file. 

Subpart  0 — Microbial  Commercial  Activities 
Notification  Requirements 

725.100     Scope  and  purp<ise. 


725.105     Persons  who  must  report. 

725.1 10    Persons  not  subject  to  this  subpart. 

725.150    Procedural  requirements  for  this 

subpart. 

725.1 55    information  to  be  included  in  the 

MCAN. 

725.160    Submission  of  health  and 

environmental  effects  data. 

725.170    EPA  review  of  the  MCAN. 

725.190    Notice  of  comrnencement  of 

manufacture  or  import. 

Subpart  E — Exemptions  for  Research  and 
Development  Activities 

725.200     Scope  and  purpose.- 

725.205    Persons  who  may  report  under  this 

subpart. 

725.232    Activities  subject  te  the 

jurisdiction  of  other  Federal  programs  or 

agencies.  - 

725.234  Activities  conducted  inside' a 
structure. 

725.235  Conditions  of  exemption  for 
activities  conducted  inside  a  structure. 

725.238  Activities  conducted  outside  a 
»truch)re. 

725.239  Use  of  specific  mTcmorganisms  in 
activities  conducted  outside  a  structure. 
725.250    Procedural  requirements  for  this 
subpart. 

725.255    information  to  be  included  in  the 

TERA. 

725.260    Submission  of  health  and 

environmental  effects  data. 

725.270     EPA  review  of  the  TERA. 

725.288     Revocation  or  modification  of 

TERA  approval. 

Subpart  F— Exemptions  for  Test  Marketing 

725.300    Scope  and  purpose. 

725.305    Persons  who  may  rep<jrt  uniier  this 

subpart. 

725.350    Procedural  requirements  for  this 

subpart. 

725.355    rnformation  to  b«?  included  in  the 

TNiE  a  pp  I  icat  ion . 

725.370    EPA  review  of  the  TME 

application.  -  ^  . 

-Subpart  Q — Exemption  for  Microorganisms 
In  Gerwral  Commercial  Use 

725.400    .Scope  and  purpo.se. 

725.420  Recipient  micnx)rganisin.s. 

725.421  inhtiluced  genetic  material. 
72.5.422     Physical  confainment  and  control 
technologies.' 

725.424     Requirements  for  the  Tii;r  1 

exnmpfion.  ' 

725.42b     Liability  of  the  manufacturer  or 

importer  who  uses  the  Tier  I  exemption. 

725.428    Requirements  for  the  Tier  li 

exemption. 

725.450    I'rocjedural  rcqiiiremcnts  fur  the    ~ 

Ti(?r  H  exemption. 

725.455     Information  to  be  include<l.in  thp 

Tier  II  exemption  rt»qiiost.    . 

725  470    EPA  review  of  the  Tier  IJ 

exemption  request. 

Subparts  H—K  ^ReservedJ 

Subpart  L — Additional  Procedures 
Applicable  to  Reporting  on  Significant  New 
Uses  of  Microorganisms 

725.900    Scope  and  purp<)se. 

725910     Persons  excluded  from  reporting  of 

significant  new  uses. 


725.912     Exemptions. 
725.920    Exports  and  imports. 
725.950    Additional  recordkeeping 
requirements  for  reporting  of  signitlcant  new 

US«!S. 

725.975    EPA  approval  of  alternative  control 
_  measures. 
725.980    Expedited  procedures  for  issuing 
significant  new  use  rules  for  microorganisms 
subject  to  section  5(e)  orders. 
725.984    Modification  or  revocation  of 
certain  notification  requirements. 

Subpart  M— Significant  New  Uses  for 
Specific  Microorganisms— [Reserved] 

Authority:  15  U.S.C  2604,  2607,  2613,  and 
2b25. 

Subpart  A — General  Provisions  and 
Applicat>tllty 

§725.1     Scope  and  purpose. 

(a)  This  part  establishes  reporting 
requirements  under  section  5  of  TSCA 
for  manufacturers,  importers,  and 
processors  of  mirjoorganisms  for 
commercial  purposes. 

(b)  TSCA  section  5  covers  chemical 
substances  as  defined  under  TSCA 
sertion  3.  Because  EPA  interprets  the 
section  3  definition  to  include 
microorganisms,  section  5  also  covers 
microorganisms.  Unless  otherwise 
specifically  stated  in  the  Code  of 
Federal  Regulations,  TSCA  sec;tion  5 
authority  over  microorganisms  (as 
distiiTguished  from  other  chemical 
substances)  will  be  implemented  under 
this  part. 

(c)  Micn-oorganisnis  subject  to 
reporting  as  new  microorganisms  will 
be  those  which  are  intergeneric.  In 
addition,  any  microorganism  subjecl  to 
TSCA  jurisdiction  may  be  subject  to 
reporting,  if  EPA  determines  by  rule  that 
the  microorganism  is  being 
manufactured,  imported,  or  processed 
for  a  significant  new  use. 

(d)  This  subpart  A  describes  the 
general  organization  for  this  part  and 
<;ontains  definitions  gpnerally 


applic:able  to  this  part. 

fe)  r  ■       -   - 


Subpart  B  of  this  part  dp5;cribes 
genera)  admini.stnitive  procec^ures 
applicable  to  micjoorganisms  subject  to 
t.his  part. 

(0  Subpart  C  of  this  part  e.stabli.shes 
requirements  for  handling  confidential 
business  information  (CBI)  and  public 
a«;cess  to  informafio.i  submitted  under 
this  part.  - 

(g)  Subpart  D  of  this  part  describes  the 
persons  and  microorganisms  subjecrt  fo 
Microorganism  Commercial  Adivify 
Notices  (MCANs),  prescribes  the  content 
of  MCANs,  and  establishes  procedures 
for  reviewing  MCANs. 
-    (h)  Subpart  E  of  this  part  establishes 
reporting  requirements  and  EPA  review 
procedures  for  the  TSCA  Experimental 
Release  Application  (TERA)  for 


mirjoorganisms  intentionally  tested  in 
the  environment  during  commercaal 
research  and  development  activities. 
Subpart  E  of  this  part  also  identifies 
microorganisms  and  classes  of 
microorganisms  exempt  from  resean;h 
and  development  reporting. 

(i)  Subpart  F  of  this  part  establishc>s 
procedures  for  obtaining  test  mark»?ting 
exemptions  (TNlEs)  for  microorganisms. 

(j)  Subpart  G  of  this  part  identifies 
microorganisms  in  general  commercnal 
use  under  c  ertain  conditions  of 
confainment  that  are  eligible  for  Tier  I 
and  Tier  II  exemptions  from  subpart  D 
reporting.  Subpart  G  of  this  part 
establishes  reporting  requirements  and 
procjedures  for  expedited  review  of  the 
Tier  II  exemption  reque.st. 

Ik)  Subpart  L  of  this  part  describes 
additional  requirements  applicable  to 
reporting  on  microorganisms  subject  to 
significant  new  use  rules  under  TSCA 
sec:tion  5(a)(2).  All  significant  new  use's 
of  micr(X)rg3nisms  are  subject  to  the 
MCAN  requirements  in  subpart  D  of  this 
part. 

(I)  Subpart  M  of  this  part  identifies 
specific  significant  new  uses  of 
miuoorganisms  subJLH;t  to  subpart  D 
reporting. 

§725.3    Definitions. 

Definitions  in  sedion  3  of  the  Ac1  (IS 
U.S.C.  2602),  as  well  as  definitions 
contained  in  §  §  704.3.  720.3,  and  721.3 
of  this  chapter,  apply  to  this  part  unl»«s 
otherwise  specified  in  this  seciion.  In 
addition,  the  follow  ing  definitions 
apply  to  this  part: 

Consolidated  mirrohial  commercial 
activity  notice  or  consolidated  MCAN 
means  any  MCAN  submitted  to  EP.A 
that  covers  more  than  one 
microorganism  (each  being  assigned  a 
separate  MCAN  number  by  EPA)  as  a 
result  of  3  prenotice  agreement  with 
EPA. 

Containment  nnd/or  inortivntion 
controls  means  any  combination  of 
engineering,  mec;hamcal.  proredur.'tl.  or 
biological  controls  designed  and 
operated  to  restricrt  environmental 
release  of  viable  microorganisms  from  .t 
.stnic:tuit}. 

Director  iiiejins  the  Director  of  the 
EPA  Office  of  Pollution  Prevention  arul 
Toxic;s. 

Exemption  n-qiie^t  means  anv 
application  stibmittijd  to  EPA  under 
subparts  E,  F.  or  G  of  this  part. 

General  commercial  use  means  use 
forcommen;ial  purposes  other  thnn 
research  and  development. 

Genome  means  the  sum  total  of 
chromosomal  and  e.xtraciiromosonMl 
genetic  material  of  an  isolate  and  .nny 
descendants  derived  under  pun>  c  ultun' 
conditions  from  that  reolafe. 
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Health  and  safety  study  of  a 
microorganism  or  health  and  safety 
study  means  any  study  of  any  effect  of 
a  microorganism  or  microbial  mixture 
on  health  or  the  environment  or  on 
both,  including  uitderlying  data  and 
epidemiological  studies,  studies  of 
occupational  exposure  to  a 
microorganism  or  microbial  mixture, 
toxicological.  clinical,  and  ecological,  or 
other  studies  of  a  microorganism  or 
microbial  mixture,  and  any  test 
performed  under  the  Act. 
Microorganism  identity  is  always  part  of 
a  health  and  safety  study  of  a 
microorganism. 

(1)  It  is  intended  that  the  term  "health 
and  safety  study  of  a  microorganism"  be 
interpreted  broadly.  Not  only  is 
information  which  arises  as  a  result  of 

a  formal,  disciplined  study  included, 
but  other  information  relating  to  the 
effects  of  a  microorganism  or  microbial 
mixture  on  health  or  the  environment  is 
also  included.  Any  data  that  bear  on  the 
effects  of  a  microorganism  on  health  or 
the  environment  would  be  included. 

(2)  Examples  include: 

(i)  Tests  tor  ecological  or  other 
environmental  effects  on  invertebrates, 
fish,  or  other  animals,  and  plants, 
including:  Acute  toxicity  tests,  chronic 
toxicity  tests,  critical  life  stage  tests, 
behavioral  tests,  algal  growth  tests,  seed 
germination  tests,  plant  growth  or 
damage  tests,  microbial  function  tests, 
bioconcentration  or  bioaccumulation 
tests,  and  model  ecosystem  (microcosm) 
studies. 

(ii)  Long-  and  short-term  tests  of 
mutagenicity,  carcinogenicity,  or 
teratogenicity;  dermatoxicity; 
cumulative,  additive,  and  synergistic 
effects;  and  acute,  subchronic,  and 
chronic  effects. 

(i,ii)  Assessments  of  human  and 
environmental  exposure,  including 
workplace  exposure,  and  impacts  of  a 
particular  microorganism  or  microbial 
mixture  on  the  environment,  including 
surveys,  tests,  and  studies  of:  Survival 
and  transport  in  air,  water,  and  soil; 
ability  to  exchange  genetic  material  with 
other  microorganisms,  ability  to 
colonize  human  or  animal  guts,  and 
ability  to  colonize  plants. 

(iv)  Monitoring  data,  when  they  have 
been  aggregated  and  analyzed  to 
measure  the  exposure  of  humans  or  the 
environment  to  a  microorganism. 

(v)  Any  assessments  of  risk  to  health 
and  the  environment  resulting  from  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  the 
microorganism. 

Inactivation  means  that  living 
microorganisms  are  rendered  nonviable, 
'introduced  genetic  material"  means 
genetic  material  that  is  added  to.  and 
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remains  as  a  component  of,  the  genome 
of  the  recipient. 

Intergeneric  microorganism  means  a 
microorganism  that  is  formed  by  the 
deliberate  combination  of  genetic 
material  from  organisms  of  different 
taxonomic  genera,  including  mobile 
genetic  elements.  The  term 
"intergeneric  microorganism"  does  not 
include  a  microorganism  which 
contains  genetic  material  consisting  of 
only  well-characterized,  non-coding 
regulatory  regions  from  another  genus 
Introducea  genetic  material  means 
genetic  material  that  is  added  to,  and 
remains  as  a  component  of,  the  genome 
of  the  recipient. 

Manufacture,  import,  or  process  for 
commercial  purposes  means:  (1)  To. 
import,  produce,  manufacture,  or 
process  with  the  purpose  of  obtaining 
an  immediate  or  eventual  commercial 
advantage  for  the  manufacturer, 
importer,  or  processor,  and  includes, 
among  other  things,  "manufacture"  or 
"processing"  of  any  amount  of  a 
microorganism  or  microbial  mixture: 

(i)  For  commercial  distribution, 
including  for  test  marketing. 

(ii)  For  use  by  the  manufacturer, 
including  use  for  product  research  and 
development  or  as  an  intermediate. 

(2)  Tne  term  also  applies  to 
substances  that  are  produced 
coincidentally  during  the  manufacture, 
processing,  use.  or  disposal  of  another 
microorganism  or  microbial  mixture, 
including  byproducts  that  are  separated 
from  that  other  microorganism  or 
microbial  mixture  and  impurities  that 
remain  in  that  microorganism  or 
microbial  mixture.  Byproducts  and 
impurities  without  separate  commercial 
value  are  nonetheless  produced  for  the 
purpose  of  obtaining  a  commercial 
advantage,  since  they  are  part  of  the 
manufacture  or  processing  of  a 
microorganism  for  commercial 
purposes. 

Microbial  commercial  activity  notice 
or  MCAN  means  a  notice  for 
microorganisms  submitted  to  EPA 
pursuant  to  subpart  D  of  this  p»art. 

Microbiol  mixture  means  any 
combination  of  microorganisms  or 
microorganisms  and  other  chemical 
substances,  if  the  combination  does  not 
occur  in  nature  and  is  not  an  article. 
Microorganism  means  an  organism 
classified  in  the  kingdoms  Monera  (or 
Procaryotae).  Protista,  Fungi,  and  the 
Chlorophyta  and  the  Rhodophyta  of  the 
Plantae,  and  a  virus  or  virus-like 
particle. 

Mobile  genetic  element  or  MGE  means 
an  element  of  genetic  material  that  has 
the  ability  to  move  genetic  material 
within  and  between  organisms.  "Mobile 
genetic  elements"  include  all  plasmids. 


viruses,  transpbsons,  insertion 
sequences,  and  other  classes  of  elements 
with  these  general  properties. 

New  microorganism  means  a 
microorganism  not  included  on  the 
TSCA  Inventory. 

Small  quantities  solely  for  research 
and  development  (or  "small  quantities 
solely  for  purposes  of  scientific 
experimentation  or  analysis  or  research 
on,  or  analysis  of,  such  substance  or 
another  sub.stance,  including  such 
research  or  analysis  for  development  of 
a  product")  means  quantities  of  a 
microorganism  manufactured,  imported, 
or  processed  or  proposed  to  be 
manufactured,  imported,  or  processed 
solely  for  research  and  development 
that  meet  the  requirements  of  §725.234. 

Structure  means  a  building  or  vessel 
which  effectively  surrounds  and 
encloses  the  microorganism  and 
includes  features  designed  to  restrict  the 
microorganism  from  leaving. 

Submission  means  any  MCAN  or 
exemption  request  submitted  to  EPA 
under  this  part. 

Technically  qualified  individual 
means  a  person  or  persons  (1)  Who, 
because  of  education,  training,  or 
experience,  or  a  combination  of  these 
factors,  is  capable  of  understanding  the 
health  and  environmental  risks 
associated  with  the  microorganism 
which  is  used  under  his  or  her 
supervision,  (2)  who  is  responsible  for 
enforcing  appropriate  methods  of 
conducting  scientific  experimentation, 
analysis,  or  microbiological  research  to 
minimize  such  risks,  and  (3)  who  is 
responsible  for  the  safety  assessments 
and  clearances  related  to  the 
procurement,  storage,  use,  and  disposal 
of  the  microorganism  as  may  be 
appropriate  or  required  within  the  scope 
of  conducting  a  research  and 
development  activity. 

TSCA  Experimental  Release 
Application  or  TERA  means  an 
exemption  request  for  a  research  and 
development  activity,  which  is  nol 
eligible  for  a  full  exemption  from 
reporting  under  §  725.232,  725. 2:U,  or 
725.238  of  this  part,  submitted  tu  EPA   . 
in  accordance  with  subpart  E  of  this 
part. 

Well-characterized,  non-coding 
regulatory  region  means  a  segment  of 
genetic  material  for  which: 

(1)  The  exact  nucleotide  base 
sequences  of  the  regulatory  region  and 
any  inserted  flanking  nucleotides  are 
known  and  documented. 

(2)  The  regulatory  region  and  any 
inserted  flanking  nucleotides  do  not 
code  for  protein,  peptide,  or  functional 
ribonucleic  acid  molecules. 

(3)  The  regulatory  region  solely 
controls  the  activity  of  other  regions  that 


code  for  protein  or  peptide  molecules  or 
act  as  recognition  sites  for  the  initiation 
of  nucleic  acid  or  protein  synthesis.    . 

§725.8    Coverage  of  this  part 

(a)  Microorganisms  subject  to  this 
part.  Only  microorganisms  which  are 
manufactured,  imported,  or  processed 
for  commercial  purposes,  as  defined  in 
§  725.3  of  this  part,  are  subject  to  the 
requirements  of  this  part. 

(b)  Microoganisms  automatically 
included  on  the  Inventory. 
Microorganisms  that  are  not  intergeneric 
are  automatically  included  on  the  TSCA 
Inventory. 

(c)  Microorganisms  not  subject  to  this 
part.  The  following  microorganisms  are 
not  subject  tolhis  part,  either  becau.se 
they  are  not  subject  to  TSCA 
jurisdiction  or  are  not  subject  to 
reporting  under  TSCA  section  5. 

(1)  Any  microorganism  which  would 
be  excluded  from  the  definition  of 
"chemical  substance"  in  section  3  of 
TSCA  and  §  720.3(e}  of  this  chapter. 

(2)  Any  microbial  mixture  as  defined 
in  §  725.3  of  this  part.  This  exclusion 
applies  only  to  a  microbial  mixture  as 
a  whole  and  not  taany  microorganisms 
and  other  chemical  substances  which 
are  part  of  the  microbial  mixture. 

(3)  Any  microorganism  that  is 
manufactured  and  processed  solely  for 
export  if  the  following  conditions  are 
met: 

(i)  The  microorganism  is  labeled  in 
accordance  with  section  12(a)(1)(B)  of 
TSCA.  when  the  microorganism  is 
distributed  in  commerce. 

(ii)  The  manufacturer  and  processor 
can  document  at  the  commencement  of 
manufacturing  or  processing  that  the 
person  to  whom  the  microorganism  will 
be  distributed  intends  to  export  it  or 
process  it  solely  for  export  as  defined  in 
§721.3  of  this  chapter. 

§725.12    Identification  of  microorganisms 
for  Inventory  and  otfier  listing  purposes. 

To  identify  and  list  microorganisms 
on  the  Inventory,  both  laxonomic 
designations  and  supplemental 
information  will  be  used.  The 
supplemental  information  required  in 
paragraph  (b)  of  this  section  will  be 
used  to  specifically  describe  an 
individual  microorganism  on  the 
Inventory.  Submitters  must  provide  the 
supplemental  information  required  by 
paragraph  (b)  of  this  section  to  the 
extent  necessary  to  enable  a 
microorganism  to  be  accurately  and 
unambiguously  identified  on  the 
Inventory. 

(a)  Taxonomic  designation.  The 
taxonomic  designation  of  a 
microorganism  must  be  provided  for  the 
donor  organism  and  the  recipient 


microorganism  to  the  level  of  strain,  as 
appropriate.  These  designations  must  be 
substantiated  by  a  letter  from  a  culture 
collection,  literature  references,  or  the 
results  of  tests  conducted  for  the 
purpose  of  taxonomic  classification. 
Upon  EPA's  request  to  the  submitter, 
data  supporting  the  taxonomic 
designation  must  be  provided  to  EPA. 
The  genetic  history  of  the  recipient 
microorganism  should  be  documented 
back  to  the  isolate  from  which  it  was 
derived. 

(b)  Supplemental  information.  The 
supplemental  information  described  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  is  required  to  the  extent  that  it 
enables  a  microorganism  to  be 
accurately  and  unambiguously 
identified. 

(1)  Phenotypic  information. 
Phenotypic  information  means  pertinent 
traits  that  result  from  the  interaction  of 
a  microorganism's  genotype  and  the 
environment  in  which  it'is  intended  to 
be  used  and  may  include  intentionally 
added  biochemical  and  physiological 
traits. 

(2)  Genotypic  information.  Genotypic 
information  means  the  pertinent  and 
distinguishing  genotypic  characteristics 
of  a  microorganism,  such  as  the  identity 
of  the  introduced  genetic  material  and 
the  methods  used  to  construct  the 
reported  microorganism.  This  also  may 
include  information  on  the  vector 
construct,  the  cellular  location,  and  the 
number  of  copies  of  the  introduced 
genetic  material. 

§725.15    Determining  applicability  wtien 
microorganism  identity  or  use  is 
confidential  or  uncertain. 

(a)  Consulting  EPA.  Persons  intending 
to  conduct  activities  involving 
microorganisms  may  determine  their 
obligations  under  this  part  by  consulting 
the  TSCA  Inventory  or  the 
microorganisms  and  uses  specified  in 
§  725.239  or  subpart  M  of  this  part.  This 
section  establishes  procedures  for  EPA 
to  assist  persons  in  determining  whether 
the  microorganism  or  the  use  is  listed 
on  the  Inventory  or  in  §  725.239  or 
subpart  M  of  this  part. 

(1)  Confidential  identity  or  use.  In 
.some  cases  it  may  not  be  possible  to 
directly  determine  if  a  specific 
microorganism  is  listed,  because 
portions  of  that  entry  may  contain 
generic  information  to  protect 
confidential  business  information  (CBI). 
If  any  portion  of  the  microorganism's 
identity  or  use  has  been  claimed  CBI, 
that  portion  does  not  appear  on  the 
public  version  of  the  Inventory,  in 
§  725.239  or  in  subpart  M  of  this  part. 
Instead,  it  is  contained  in  a  confidential 
version  held  in  EPA's  Confidential 


Business  Information  Center  (CBIC).  The 
public  versions  contain  generic 
information  which  masks  the 
confidential  business  information.  A 
person  who  intends  to  conduct  an 
activity  involving  a  microorganism  or 
use  whose  entry  is  described  with 
generic  information  will  need  to  inquire 
of  EPA  whether  the  unreported 
microorganism  or  use  is  on  the 
confidential  version. 

(2)  Uncertain  microorganism  identity. 
The  current  state  of  scientific 
knowledge  leads  to  some  imprecision  in 
describing  a  microorganism.  As  the  stale 
of  knowledge  increases,  EPA  will  be 
developing  policies  to  determine 
whether  one  microorganism  is 
equivalent  to  another.  Persons  intending 
to  conduct  activities  involving 
microorganisms  may  inquire  of  EPA 
whether  the  microorganisms  they  intend 
to  manufacture,  import,  or  process  are 
equivalent  to  specific  microorganisms 
described  on  the  Inventory,  in  §  725.239 
or  subpart  M  of  this  part. 

(b)  Requirement  of  bona  fide  intent. 
(1)  EPA  will  answer  the  inquiries 
described  in  paragraph  (a)  of  this 
section  only  if  the  Agency  determines 
that  the  person  has  a  bona  fide  intent  to 
conduct  the  activity  for  which  reporting 
is  required  or  for  which  any  exemption 
may  apply. 

(2)  To  establish  a  bona  fide  intent  to 
manufacture,  import,  or  process  a 
microorganism,  the  person  who  intends 
to  manufacture,  import,  or  process  the 
microorganism  must  submit  the 
following  information  in  writing  to  the 
Office  of  Pollution  Prevention  and 
Toxics,  Document  Control  Officer,  7407 
401  M  St..  SVV.,  Washington,  DC  20460, 
ATTN:  BIOTECH  bona  fide  submission. 

(i)  Taxonomic  designations  and 
supplemental  information  required  bv 
§725.12. 

(ii)  A  signed  statement  certifying  that 
the  submitter  intends  to  manufacture, 
import,  or  process  a  microorganism  for 
commercial  purposes. 

(iii)  A  description  of  research  and 
development  activities  conducted  with 
the  microorganism  to  date, 
demon.stration  of  the  submitters  ability 
to  produce  or  obtain  the  microorganism 
from  a  foreign  manufacturer,  and  the 
purpose  for  which  the  person  will 
manufacture,  import,  or  process  the 
microorganism. 

(iv)  An  indication  of  whether  a  related 
mtcroorganism  was  previously  reviewed 
by  the  Agency  to  the  extent  known  by 
the  submitter. 

(c)  If  an  importer  or  processor  cannot 
provide  all  the  information  required  by 
paragraph  (b)  of  this  section,  because  it 
is  claimed  as  confidential  business 
information  by  its  foreign  manUfaiiurt-r 
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or  supplier,  the  foreign  manufacturer  or 
supplier  may  supply  the  information 
directly  to  EPA. 

(d)  EPA  will  review  the  information 
submitted  by  the  manufacturer, 
importer,  or  processor  under  this 
paragraph  to  determine  whether  that 
person  has  shown  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
microorganism.  If  necessary,  EPA  will 
compare  this  information  to  the 
information  requested  for  the 
confidential  microorganism  under 

§  725.85(bK3)(iii). 

(e)  In  order  for  EPA  to  make  a 
conclusive  determination  of  the 
microorganism's  status,  the  proposed 
manufacturer,  importer,  or  processor 
must  show  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
microorganism  and  must  provide 
sufficient  information  to  establish 
identity  unambiguously.  After  sufficient 
information  has  been  provided,  EPA 
will  inform  the  manufacturer,  importer, 
or  processor  whether  the  microorganism 
is  subject  to  this  part  and  if  so,  which 
sections  of  this  part  apply. 

(f)  If  the  microorganism  is  found  on 
the  confidential  version  of  the 
Inventory,  in  §  725.239  or  subpart  M  of 
this  part.  EPA  will  notify  the  person(s) 
who  originally  reported  the 
microorganism  that  another  person 
(whose  identity  will  remain 
confidential,  if  so  requested)  has 
demonstrated  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
microorganism  and  therefore  was  told 
that  the  microorganism  is  subject  to  this 
part. 

(g)  A  disclosure  to  a  person  with  a 
bona  fide  intent  to  manufacture,  import, 
or  process  a  particular  microorganism 
that  the  microorganism  is  subject  to  this 
part  will  not  be  considered  a  public 
disclosure  of  confidential  business 
information  under  section  14  of  the  Act. 

(h)  EPA  will  answer  an  inquiry  on 
whether  a  particular  microorganism  is 
subject  to  this  part  within  30  days  after 
receipt  of  a  complete  submission  under 
paragraph  (b)  of  this  section. 

§725.17    Consultation  with  EPA, 

Persons  may  consult  with  EPA,  either 
in  writing  or  by  telephone,  about  their 
obligations  under  this  part.  Written 
consultation  is  preferred.  Written 
inquiries  should  be  sent  to  the  following 
address:  Environmental  Assistance 
Division  (7408),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency.  401-  - 
M  St.,  SW.,  Washington,  DC  20460, 
ATTN:  Biotechnology  Notice 
Consuhation.  Persons  wishing  to 
consult  with  EPA  by  telephone  should 


call  (202)  554-1404;  hearing  impaired 
TDD  (202)  554-0551. 

Subpart  B— Administrative  Procedures 

§  725.20    Scope  and  purpose. 

This  subpart  describes  general 
administrative  procedures  applicable  to 
all  persons  who  submit  MCANs  and 
exemption  requests  to  EPA  under 
section  5  of  the  Act  for  microorganisms. 

§  725.2S    General  adntinistrative 
requirements. 

(a)  General.  (1)  Each  person  who  is 
subject  to  the  notification  provisions  of 
this  part  must  complete,  sign,  and 
submit  a  MCAN  or  exemption  request 
containing  the  information  as  required 
for  the  appropriate  submission  under 
this  part.  Except  as  otherwise  provided, 
each  submission  must  include  all 
referenced  attachments.  All  information 
in  the  submission  (unless  certain 
attachments  appear  in  the  open 
scientific  literature)  must  be  in  English. 
All  information  submitted  must  be  true 
and  correct. 

(2)  In  addition  to  specific  information 
required,  the  submitter  should  submit, 
all  information  known  to  or  reasonably 
ascertainable  by  the  submitter  that 
would  permit  EPA  to  make  a  reasoned 
evaluation  of  the  human  health  and 
environmental  effects  of  the 
microorganism  and  any  microbial 
mixture  or  article  that  may  contain  the 
microorganism. 

(b)  Certification.  Persons  submitting 
MCANs  and  exemption  requests  to  EPA 
under  this  part,  and  material  related  to 
their  reporting  obligations  under  this 
part,  must  attach  the  following 
statement  to  any  information  submitted 
to  EPA: 

I  certify  ttiat  to  the  best  of  my  knowledge 
and  belief:  The  company  named  in  this 
submission  intends  to  manufacture,  import, 
or  process  for  a  commercial  purpose,  other 
than  in  small  quantities  solely  for  research 
and  development,  the  microorganism 
identified  in  this  submission.  All  information 
provided  in  this  submission  is  complete  and 
truthful  as  of  the  date  of  submission.  1  am 
including  with  this  submission  all  test  data 
in  my  possession  or  control  and  a  description 
of  all  other  data  known  to  or  reasonably 
ascertainable  by  me  as  required  by  40  CFR 
7;i5.160or725  260. 

This  statement  must  be  signed  and 
dated  by  an  authorized  official  of  the 
submitter. 

(c)  Where  to  submit  information 
under  this  part.  Persons  submitting 
MCANs  and  exemption  requests  to  EPA 
under  this  part,  and  material  related  to 
their  reporting  obUgations  under  this 
part,  must  send  them  to:  TSCA 
Document  Processing  Center  (7407). 
Rm.  L-100.  Office  of  Pollution 


Prevention  and  Toxics.  U.S. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 

(d)  General  requirements  for 
submission  of  data.  (1)  Submissions 
under  this  part  must  include  the 
information  described  in  §725.155, 
725.255,  725.355.  or  725.455.  as 
appropriate,  to  the  extent  such 
information  is  known  to  or  reasonably 
ascertainable  by  the  submitter. 

(2)  In  accordance  with  §  725.160  or 
725.260,  as  appropriate,  the  submission 
must  also  include  any  test  data  in  the 
submitter's  possession  or  control  and 
descriptions  of  other  data  which  are 
known  to  or  reasonably  ascertainable  by 
the  submitter  and  which  concern  the 
health  and  environmental  effects  of  the 
microorganism. 

(e)  Agency  or  joint  submissions.  (1)  A 
manufacturer  or  importer  may  designate 
an  agent  to  submit  the  MCAN  or 
exemption  request.  Both  the 
manufacturer  or  importer  and  the  agent 
must  sign  the  certification  required  in 
paragraph  (b)  of  this  section. 

(2)  A  manufacturer  or  importer  may 
authorize  another  person  (e.g.,  a  foreign 
manufacturer  or  supplier,  or  a  toll 
manufacturer)  to  report  some  of  the 
information  required  in  theMCAN  or 
exemption  request  to  EPA  on  its  behalf. 
If  separate  portions  of  a  joint  submission 
are  not  submitted  together,  the 
submitter  must  indicate  which 
information  will  be  supplied  by  another 
person  and  identify  that  person.  The 
manufacturer  or  importer  and  any  other 
person  supplying  the  information  must 
sign  the  certification  required  by 
paragraph  (b)  of  this  section. 

(3)  If  EPA  receives  a  submission 
which  does  not  include  the  information 
required,  which  the  submitter  indicates 
that  it  has  authorized  another  person  to 
provide,  the  review  period  will  not 
begin  until  EPA  receives  all  of  the 
required  information. 

(f)  Microorganisms  subject  to  a  section 
4  test  rule.  (1)  Except  as  provided  in 
paragraph  (f)(3)  of  this  section,  if  (i)  A 
person  intends  to  manufactuije  or  import 
a  new  microorganism  which  is  subject 
to  the  notification  requirements  of  this 
part,  and  (ii)  the  microorganism  is 
subject  to  a  test  rule  promulgated  under 
section  4  of  the  Act  before  the  notice  is 
submitted,  section  5(b)(1)  of  the  Act 
requires  the  person  to  submit  the  test 
data  required  by  the  testing  rule  with 
the  notice.  The  person  must  submit  the 
data  in  the  form  and  manner  specified 
in  the  test  rule  and  in  accordance  with 
§  725.160.  If  the  person  does  not  submit 
the  test  data,  the  submission  is 
incomplete  and  EPA  will  follow  the 
procedures  in  §725.33. 


(2)  If  EPA  has  granted  the  submitter 
an  exemption  under  section  4(c)  of  the 
Act  from  the  requirement  to  conduct 
tests  and  submit  data,  the  person  may 
not  file  a  MCAN  or  TERA  until  EPA 
receives  the  test  data. 

(3)  If  EPA  has  granted  the  submitter 
an  exemption  under  section  4(c)  of  the 
Act  and  if  another  person  previously 
has  submitted  the  test  data  to  EPA,  the 
exempted  person  may  either  submit  the 
test  data  or  provide  the  following 
information  as  part  of  the  notice: 

(i)  The  name,  title,  and  address  of  the 
person  who  submitted  the  test  data  to 
EPA. 

(ii)  The  date  the  test  data  were 
submitted  to  EPA. 
(iii)  A  citation  for  the  test  rule, 
(iv)  A  description  of  the  exemption 
and  a  reference  identifying  it. 

(g)  Microorganisms  subject  to  a 
section  5(b)(4)  rule.  (1)  If  a  person  (i) 
Intends  to  manufacture  or  import  a 
microorganism  which  is  subject  to  the 
notification  requirements  of  this  part 
and  which  is  subject  to  a  rule  issued 
under  section  5(b)(4)  of  the  Act;  and  (ii) 
is  not  required  by  a  rule  issued  under 
section  4  of  the  Act  to  submit  test  data 
for  the  microorganism  before  the  filing 
of  a  submission,  the  person  must  submit 
to  EPA  data  described  in  paragraph 
(g)(2)  of  this  section  at  the  time  the 
submission  is  filed. 

(2)  Data  submitted  under  paragraph 
(g)(1)  of  this  section  must  be  data  which 
the  person  submitting  the  notice 
believes  show  that  the  manufacture, 
processing,  distribution  in  commert;e, 
use,  and  disposal  of  the  microorganism, 
or  any  combination  of  such  activities, 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

(h)  Data  that  need  not  be  submitted. 
Specific  data  requirements  are  listed  in 
subparts  D.  E.  F,  G.  and  L  of  this  part. 
The  following  is  a  list  of  data  that  need 
not  be  submitted  under  this  part: 

(1)  Data  previously  submitted  to  EPA. 
(i)  A  person  need  not  submit  any  data 
previously  submitted  to  EPA  with  no 
claims  of  confidentiality  if  the  new 
submission  includes:  the  office  or 
person  to  whom  the  data  were 
submitted;  the  date  of  submission;  aiid, 
if  appropriate,  a  standard  literature 
citation  as  specified  in 
§725.160(a)C3)(ii). 

(ii)  For  data  previously  submitted  to 
EPA  with  a  claim  of  confidentiality,  the 
person  must  resubmit  the  data  with  the 
new  submission  and  any  claim  of 
confidentiality,  under  §  725.80. 

(2)  Efficacy  data.  This  part  does  not 
require  submission  of  any  data  related 
solely  to  product  efficacy.  However, 
including  efficacy  data  will  improve 
EPA's  ability  to  assess  the  benefits  of  the 


use  of  the  microorganism.  This  does  not 
exempt  a  person  from  submitting  any  of 
the  data  specified  in  §  725.160  or 
725.260. 

(3)  Non-U.S.  exposure  data.  This  part 
does  not  require  submission  of  any  data 
which  relates  only  to  exposure  of 
humans  or  the  environment  outside  the 
United  States.  This  does  not  exclude 
nonexposure  data  such  as  data  on  heahh 
effects  (including  epidemiological 
studies),  ecological  effects,  physical  and 
chemical  properties,  or  environmental 
fate  characteristics. 

§725.27    Submissions. 

Each  person  who  is  required  to 
submit  information  under  this  part  must 
submit  the  information  in  the  form  and 
manner  set  forth  in  the  appropriate 
subpart. 

(a)  Requirements  specific  to  MCANs 
are  described  in  §  §  725.150  through 
725.160. 

(b)  Requirements  specific  to  TERAs 
are  described  in  §  §  725.250  throueh 
725.260. 

(c)  Requirements  specific  to  test 
marketing  exemptions  (TMEs)  are 
described  in  §  §  725.350  and  725.355. 

(d)  Requirements  specific  to  Tier  I  and 
Tier  II  exemptions  for  certain  general 
commercial  uses  are  described  in 
§  §  725.424  through  725.460. 

(e)  Additional  requirements  specific 
to  significant  new  uses  for 
microorganisms  are  described  at 
§725.950. 


§  725.28    Notice  that  submission  is  not 
required. 

When  EPA  receives  a  MCAN  or 
exemption  request.  EPA  will  review  it  to 
determine  whether  the  microorganism  is 
subject  to  the  requirements  of  this  part. 
If  EPA  determines  that  the 
microorganism  is  not  subject  to  these 
requirements,  EPA  will  notify  the 
submitter  that  section  5  of  the  Act  does 
not  prevent  the  manufacture,  import,  or 
processing  of  the  microorganism  and 
that  the  submission  is  not  needed. 

§  725.29    EPA  aclcnowledgement  of  receipt 
of  submission. 

(a)  EPA  will  acknowledge  receipt  of 
each  submission  by  sending  the 
submitter  a  letter  that^identifies  the 
number  assigned  to  the  new 
microorganism  and  the  date  on  which 
the  review  period  begins.  The  review 
period  will  begin  on  the  date  the  MCAN 
or  exemption  request  is  received  by  the 
Office  of  Pollution  Prevention  and 
Toxics  Document  Control  Officer. 

(b)  The  acknowledgement  does  not 
constitute  a  finding  by  EPA  that  the 
submission  is  in  compliance  with  this 
part. 


§  725.32    Errors  In  the  submission. 

(a)  Within  30  days  of  receipt  of  the 
submission,  EPA  may  request  that  the 
submitter  remedy  errors  in  the 
submission.  The  following  are  examples 
of  such  errors: 

(1)  Failure  to  date  the  submission. 

(2)  Typographical  errors  that  cause 
data  to  be  misleading  or  answers  to  any 
questions  to  be  unclear. 

(3)  Contradictory  information. 

(4)  Ambiguous  statements  or 
information. 

(b)  In  the  request  to  correct  the 
submission,  EPA  will  explain  the  action 
which  the  submitter  must  take  to  correct 
the  submission. 

(c)  If  the  submitter  fails  to  correct  the 
submission  within  15  days  of  receipt  of 
the  request,  EPA  may  extend  the  review 
period. 

§725.33    Incomplete  submissions. 

(a)  A  submission  under  this  part  is  not 
complete,  and  the  review  period  does 
not  begin,  if: 

(1)  The  wrong  person  files  the 
submission. 

(2)  The  submitter  does  not  attach  and 
sign  the  certification  statement  as 
required  by  §  725.25(b). 

(3)  Some  or  all  of  the  information  in 
the  submission  or  any  attachments  are 
not  in  English,  except  for  published 
scientific  literature. 

(4)  The  submitter  does  not  provide 
information  that  is  required  by  sections 
5(d)(1)(B)  and  (C)  of  the  Act  and 

§  725.160  or  725.260,  as  appropriate. 

(5)  The  submitter  does  not  provide 
information  required  by  §  725.25, 
725.155,  725.255.  725.355.  or  725.455, 
as  appropriate,  or  indicate  that  it  is  not 
known  to  or  reasonably  ascertainable  by 
the  submitter. 

(6)  The  submitter  has  asserted 
confidentiality  claims  and  has  failed  to: 

(i)  Submit  a  second  copy  of  the 
submission  with  all  confidential 
information  deleted  for  the  public  file, 
as  required  by  §  725.80(b)(2). 

(ii)  Comply  with  the  substantiation 
requirements  as  described  in  §  725.94. 

(7)  The  submitter  does  not  include 
any  information  required  by  section 
5(b)(1)  of  the  Act  and  pursuant  to  a  rule 
promulgated  under  section  4  of  the  Act, 
as  required  by  §  725.25(0. 

(8)  The  submitter  does  not  submit 
data  which  the  submitter  believes  show 
that  the  microorganism  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment,  if  EPA  has  listed 
the  microorganism  under  section  5(b)(4) 
of  the  Act,  as  required  in  §  725.25(g). 

(9)  For  MCANs,  the  submitter  does 
not  remit  the  fees  required  by 

§700.45(bJ(l)or(b)(2)(vi)ofthis 
chapter. 
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(b)(1)  If  EPA  receives  an  incomplete 
submission  under  this  part,  the  Director, 
or  a  designee,  will  notify  the  submitter 
within  30  days  of  receipt  that  the 
submission  is  incomplete  and  that  the 
review  period  will  not  begin  until  EPA 
receives  a  complete  submission. 

(2)  If  EPA  obtains  additional 
information  during  the  review  period 
for  any  submission  that  indicates  the 
original  submission  was  incomplete,  the 
Director,  or  a  designee,  may  declare  the 
submission  incomplete  within  30  days 
after  EPA  obtains  the  additional 
information  and  so  notify  the  submitter. 

(c)  The  notification  that  a  submission 
is  incomplete  under  paragraph  (b)  of 
this  section  will  include: 

(1)  A  statement  of  the  basis  of  EPA's 
determination  that  the  submission  is 
incomplete. 

(2)  The  requirements  for  correcting 
the  incomplete  submission. 

(3)  Information  on  procedures  under 
paragraph  (d)  of  this  section  for  filing 
objections  to  the  determination  or 
requesting  modification  of  the 
requirements  for  completing  the 
submission. 

(d)  Within  10  days  after  receipt  of 
notification  by  EPA  that  a  submission  is 
incomplete,  the  submitter  may  file 

•  written  objections  requesting  that  EPA 
accept  the  submission  as  complete  or 
modify  the  requirements  necessary  to 
complete  the  submission. 

(e)(1)  EPA  will  consider  the  objections 
filed  by  the  submitter.  The  Director,  or 
a  designee,  will  determine  whether  the 
submission  was  complete  or 
incomplete,  or  whether  to  modify  the 
requirements  for  completing  the 
submission.  EPA  will  notify  the 
submitter  in  writing  of  EPA's  respon.se 
within  10  days  of  receiving  the 
objections. 

(2)  If  the  Director,  or  a  designee, 
determines,  in  response  to  the  objection, 
that  the  submission  was  complete,  the 
review  period  will  be  deemed 
suspended  on  the  date  EPA  declared  the 
submission  incomplete,  and  will  resume 
on  the  date  that  the  submission  is 
declared  complete.  The  submitter  need 
not  correct  the  submission  as  EPA 
originally  requested.  If  EPA  can 
complete  its  review  within  the  review 
period  beginning  on  the  date  of  the 
submission,  the  Director,  or  a  designee, 
may  inform  the  submitter  that  the 
running  of  the  review  period  will 
resume  on  the  date  EPA  originally 
declared  it  incomplete. 

(3)  If  the  Director,  or  a  designee, 
modifies  the  requirements  for 
completing  the  submission  or  concurs 
with  EPA's  original  determination,  the 
review  period  will  begin  when  EPA 
receives  a  complete  submission. 


(f)  Materially  false  or  misleading 
statements.  If  EPA  discovers  at  any  time 
that  a  person  submitted  materially  false 
or  misleading  statements  in  information 
submitted  under  this  part.  EPA  may  find 
that  the  submission  was  incomplete 
from  the  date  it  was  submitted,  and  take 
any  other  appropriate  action. 

§725.36    New  infofmation. 

(a)  During  the  review  period,  if  a 
submitter  possesses,  controls,  or  knows 
of  new  information  that  materially  adds 
to,  changes,  or  otherwise  makes 
significantly  more  complete  the 
information  Included  in  the  MCAN  or 
exemption  request,  the  submitter  must 
send  that  information  to  the  address 
listed  in  §  725.25(c)  within  10  days  of 
receiving  the  new  information,  but  no 
later  than  5  days  before  the  end  of  the 
review  period. 

(b)  The  new  submission  must  clearly 
identify  the  submitter,  the  MCAN  or 
exemption  request  to  which  the  new 
information  is  related,  and  the  number 
assigned  to  that  submission  by  EPA,  if 
known  to  the  submitter. 

(c)  If  the  new  information  becomes 
available  during  the  last  5  days  of  the 
review  period,  the  submitter  must 
immediately  inform  the  EPA  contact  for 
that  submission  by  telephone  of  the  new 
information. 

§  725.40    Notice  tn  the  Federal  Register. 

(a)  Filing  rf  Federal  Register  notice. 
After  EPA  receives  a  MCAN  or  an 
exemption  request  under  this  part,  EPA 
will  issue  a  notice  in  the  Federal 
Register  including  the  information 
specified  in  paragraph  (b)  of  this 
section. 

(b)  Contents  of  notice.  (1)  In  the 
public  interest,  the  specific 
microorganism  identity  listed  in  the 
submission  will  be  published  in  the 
Federal  Remoter  unless  the  submitter 
has  claimed  the  microorganism  identity 
confidential.  If  the  submitter  claims 
confidentiality,  a  generic  name  will  be 
published  in  accordance  with  §  725.85. 

(2)  The  categories  of  use  of  the 
microorganism  will  be  published  as 
reported  in  the  submission  unless  this 
information  is  claimed  confidential.  If 
confidentiality  is  claimed,  the  generic 
information  which  is  submitted  under 
§  725.88  will  be  published. 

(3)  A  list  of  information  submitted  in 
accordance  with  §  725.160(a),  725.255, 
725.260,  725.355.  or  725.455.  as 
appropriate,  will  be  published. 

(4)  The  submitter's  identity  will  be 
published,  unless  the  submitter  has 
claimed  it  confidential. 

(c)  Publication  of  exemption 
decisions.  Following  the  expiration  of 
the  appropriate  review  period  for  the 


exemption  request,  EPA  will  issue  a 
notice  in  the  Federal  Register  indicating 
whether  the  request  has  been  approved 
or  denied  and  the  reasons  for  the 
decision. 

§725.50    EPA  review. 

(a)  MCANs.  The  review  period 
specified  in  section  5{a)  of  the  Act  for 
MCANs  runs  for  90  days  from  the  date 
the  Document  Control  Officer  receives  a 
complete  submission,  or  the  date  EPA 
determines  the  submission  is  complete 
under  §  725.33.  unless  the  Agency 
extends  the  review  period  under  section 
5(c)  of  TSCA  and  §725.56. - 

(b)  Exemption  requests.  The  review 
period  starts  on  the  date  the  Document 
Control  Officer  receives  a  complete 
exemption  request,  or  the  date  EPA 
determines  the  request  is  complete 
under  §  725.33,  unless  the  Agency 
extends  the  review  period  under 

§  725.56.  The  review  periods  for 
exemption  requests  run  as  follows: 

(1)  TERAs.  The  review  period  for 
TERAs  is  60  days. 

(2)  TMEs.  The  review  period  forTMEs 
is  45  days. 

(3)  Tier  II  exemption  requests.  The 
review  period  for  Tier  II  exemption 
requests  is  45  days. 

§  725.54    Suspension  of  ttte  review  period. 

(a)  A  submitter  may  voluntarily 
suspend  the  running  of  the  review 
period  if  the  Director,  or  a  designee, 
agrees.  If  the  Director  does  not  agree,  the 
review  period  will  continue  to  run,  and 
EPA  will  notify  the  submitter.  A 
submitter  may  request  a  suspension  at 
any  time  during  the  review  period.  The 
suspension  must  be  for  a  sjjecified 
period  of  time. 

(b)  A  request  for  suspension  may  be 
made  in  writing  to  the  address  listed  in 
§  725.25(c).  The  suspension  also  may  be 
made  orally,  including  by  telephone,  to 
the  submitter's  EPA  contact  for  that 
submission.  EPA  will  send  the 
submitter  a  written  confirmation  that 
the  suspension  has  been  granted. 

(1)  An  oral  request  may  be  granted  for. 
no  longer  than  15  days.  "To  obtain  a 
longer  suspension,  the  Document 
Control  Officer  for  the  Office  of 
Pollution  Prevention  and  Toxics  must 
receive  written  confirmation  of  the  oral 
request.  The  review  period  is  suspended 
as  of  the  date  of  the  oral  request. 

(2)  If  the  submitter  has  not  made  a 
previous  oral  request,  the  rurming  of  the 
review  period  is  suspended  as  of  the 
date  of  receipt  of  the  written  request  by 
the  Document  Control  Officer  for  the 
Office  of  Pollution  Prevention  and 
Toxics. 


§  725^    Extension  of  the  review  period. 

(a)  At  any  time  during  the  review 
period,  EPA  may  unilaterally  determine 
that  good  cause  exists  to  extend  the 
review  period  specified  for  MCANs.  or    » 
the  exemption  requests. 

(b)  If  EPA  makes  such  a 
determination,  EPA: 

(1)  Will  notify  the  submitter  that  EPA 
is  extending  the  review  period  for  a 
specified  length  of  time  and  state  the 
reasons  for  the  extension. 

(2)  For  MCANS,  may  issue  a  notice  for 
publication  in  the  Fedo^  Register 
which  states  thai  EPA  is  extending  the 
review  period,  and  gives  the  reasons  for 
the  extension. 

(c)  The  total  period  of  the  extension 
may  be  for  a  period  of  up  to  the  same 
length  of  time  as  specified  for  each  type 
of  submission  in  §  725.50.  If  the  initial 
extension  is  for  less  than  the  total  time 
allovveii,  EPA  may  make  additional 
extensions.  However,  the  sum  of  the 
extensions  may  not  exceed  the  total 
allowed. 

(d)  The  following  are  ex;jmples  of 
situations  in  which  EPA  may  find  that 
good  cause  exists  for  extending  the 
reviewperiod: 

(1)  EPA  has  reviewed  the  submission 
and  is  seeking  additional  information. 

(2)  EPA  has  received  signifiaint 
additional  information  during  the 
review  period. 

(3)  The  submitter  has  failed  to  txirrect 
a  submission  after  receiving  EPA's 
reouest  under  §  725.32. 

(4)  EPA  has  reviewed  the  submission 
and  determined  that  there  is  a 
significant  possibility  that  the 
microorganism  will  be  regulated  under 
section  5(e)  or  section  5(f)  of  the  Act, 
but  EPA  is  unable  to  initiate  regulatory 
action  within  the  initial  review  periodt. 
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§725.60    Wittidrawat  Of  submission  by  the 
submitter. 

(a)  A  submitter  may  withdraw  a 
submission  during  the  review  period.  A 
statement  of  withdrawal  must  be  made 
in  writing  to  the  address  listed  in 

§  725.25(c).  The  withdrawal  is  effective 
upon  receipt  of  the  statement  by  the 
Document  Control  Officer. 

(b)  If  a  manufacturer  or  importer  who 
withdrew  a  submission  later  resubmits 
a  submission  for  the  same 
microorganism,  a  new  review  period 
begins. 

§725.65    Recordkeeping. 

(a)  General  provisions.  (1)  Any  person 
who  files  under  this  part  must  retain 
documentation  of  information  in  the 
submission,  including  (i)  any  data  in  the 
submitter's  jHjssession  or  control;  and 
(ii)  records  of  production  volume  for  the 
first  3  years  of  manufacture,  import,  or 
processing. 


(2)  Any  person  who^les  under  this 
part  must  retain  documentation  of  the 
date  of  commencement  of  testing, 
manufacture,  import,  or  procassing. 

(3)  .Any  person  who  is  exempt  from 
some  or  all  of  the  reportirjg 
requirements  of  this  part  must  retain 
doc-umentation  that  supports  the 
exemption. 

(4)  All  information  required  by  this 
section  must  be  retained  for  3  years 
from  the  date  of  commencement  of  each 
activity  for  which  retards  are  required 
under  this  part. 

(b)  Specific  requirements.  In  addition 
to  the  requirements  of  parftgraph  (a)  of 
this  section,  specific  recordkeeping 
requirements  included  in  certain 
subparts  must  also  be  followed. 

(1)  Additional  recordkeeping 
requirements  lor  activities  conducted 
inside  a  stni«:ture  are  .set  forth  in 
§  725.235(h). 

(2)  Additional  recordkeeping 
requirements  for  TERAs  are  set  forth  in 
§  725.250(f}. 

(3)  Additional  recordkeeping 
requirements  for  TMEs  are  set  forth  in 
§  725.350(c). 

(4)  Additional  recordkeeping 
requirements  for  Tier  I  exemptions 
under  subpart  G  of  this  part  are  set  forth 
in  §  725.424(a)(5). 

(5)  Additional  recordkeeping 
requirements  for  Tier  D  exemptions 
under  subpart  G  of  this  part  are  set  forth 
in  §  725.450(d). 

(6)  Additional  rerordkwping 
requirements  for  signifiiant  new  uses  of 
microorganisms  reported  under  subpart 
L  of  this  part  are  set  forth  in  §  725.850. 
Recordkeeping  requiremCTits  may  also 
be  included  when  a  microorganism  and 
significant  new  use  are  added  to  subpart 
M  of  this  part. 


§  725.67    Applications  to  exempt  new 
microorganisms  from  this  pan 

(a)  Submission.  (1)  Any  inanufac:turer 
or  importer  of  a  new  microorganism 
may  request,  under  TSCA  section 
5(h)(4),  an  exemption,  in  whole  or  in 
part,  from  this  part  by  sending  a  Letter 
of  Application  to  the  Director,  Chemical 
Control  Division,  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  AgeiK^^',  401 
M  St.,  SW.,  Washington.  DC  20460. 

(2)  The  Letter  of  Application  should 
provide  information  to  show  that  any 
activities  affected  by  the  requested 
exemption  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  This  information 
should  include  data  described  in  the 
following  paragraphs. 

(i)  The  effects  of  the  new 
microorganism  on  health  and  the 
environment. 


(ii)  The  magnitude  of  exposure  of 
human  beings  and  the  environrTM*nt  to 
the  new  microorganism. 

(iii)  The  benefits  of  the  new 
microorganism  for  various  uses  md  the 
availability  of  substitutes  for  such  uses. 

(iv)  The  reasonably  a.scertainable 
e(.onomic  consequences  of  granting  or 
denying  the  exemption,  including 
effects  on  the  national  economy,  small 
business,  and  technological  innovation. 

(b)  Proc-jssing  of  the  Letter  of 
Application  by  EPA—{\)  Grant  of  the 
Application.  If,  after  consideration  of 
the  Letter  of  .^pphcafion  and  any  other 
relevant  information  available  to  the 
Agency,  the  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic 
Substances  makes  a  preliminary 
determination  that  the  new 
microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment,  the  Assistant    ' 
Administ.'ator  will  propose  a  rule  to 
grant  the  exemption  using  the 
applicable  procedures  in  part  750  of  this 
chapter. 

(2)  Denial  of  the  application.  If  the 
Assistant  Administrator  decides  that  the 
prelirtiinary  determination  described  in 
paragraph  lb)(l)  of  this  section  cannot 
be  made,  the  appUcation  will  be  denied 
by  sending  the  applicant  a  written 
statement  with  the  Assistant 
Administrator's  reasons  for  denial 

(c)  Processing  of  the  exemption — (l) 
Lfnreasonabfe  risk  standard.  Granting  a 
TSCA  section  5(h)(4)  exemption 
requires  a  determination  that  there  will 
be  no  unreasonable  risk. 

(i)  An  unreasonable  risk 
determination  under  TSCA  is  an 
administrative  judgment  that  requires 
balancing  of  the  harm  to  heahh  or  the 
environment  that  a  chemical  substance 
may  cause  and  the  magnitude  and 
severity  of  that  harm,  against  the  social 
and  econo.mic  effects  on  society  of 
Agency  action  to  reduce  that  harm. 

(ii)  A  determination  of  unreasonable 
risk  under  TSCA  section  5(h)(4)  will 
examine  the  reasonably  ascertaineble 
economic  and  social  consequences  of 
granting  or  denying  the  exemption  after 
consideration  of  the  effect  on  the 
national  economy,  small  busine?s. 
technological  innovation,  the 
environment,  ar>d  public  health. 

(2)  Grant  of  the  exemption.  The 
exemption  will  be  granted  if  the 
Assistant  Administrator  determines, 
after  consideration  of  all  relevant 
evidence  presented  in  the  rulemaking 
proceeding  described  in  paragraph  (bMl) 
of  this  section,  that  the  new 
microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  henlth  or 
the  environment. 
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(3)  Denial  of  the  exemption.  The 
exeoiption  will  be  denied  if  the 
Assistant  Administrator  determines, 
after  consideration  of  all  relevant 
evidence  presented  in  the  rulemaking 
proceeding  described  in  paragraph  (b)(1) 
of  this  section,  that  the  determination 
described  in  paragraph  (c)(2)  of  this 
section  cannot  be  made.  A  final  decision 
terminating  the  rulemaking  proceeding 
will  be  published  in  the  Federal 
Register. 

§  725.70    Compliance. 

(a)  Failure  to  comply  with  any 
provision  of  this  part  is  a  violation  of 
section  15  of  the  Act  (15  U.S.C.  2614). 

(b)  A  person  who  manufactures  or 
imports  a  microorganism  before  a 
MCAN  is  submitted  and  the  MCAN 
review  period  expires  is  in  violation  of 
section  15  of  the  Act  even  if  that  person 
w'as  not  required  to  submit  the  MCAN 
under  §725.105. 

(c)  Using  a  microorganism  which  a 
person  knew  or  had  reason  to  know  was 
manufactured,  processed,  or  distributed 
in  commerce  in  violation  of  section  5  of 
the  Act  or  this  part  is  a  violation  of 
section  15  of  the  Act  (15  U.S.C.  2614). 

(d)  Failure  or  refusal  to  establish  and 
maintain  records  or  to  permit  access  to 
or  copying  of  records,  as  required  by  the 
Act.  is  a  violation  of  section  15  of  the 
Act  (15  U.S.C.  2614). 

(e)  Failure  or  refusal  to  permit  entry 
or  inspection  as  required  by  section  11 
of  the  Act  is  a  violation  of  section  15  of 
the  Act  (15  U.S.C.  2614). 

(0  Violators  may  be  subject  to  the 
civil  and  criminal  penalties  in  section 
16  of  the  Act  (15  U.S.C.  2615)  for  each 
violation.  Persons  who  submit 
materially  misleading  or  false 
information  in  connection  with  the 
requirements  of  any  provision  of  this 
part  may  be  subject  to  penalties 
calculated  as  if  they  never  filed  their 
submissions. 

(g)  EPA  may  seek  to  enjoin  the 
manufacture  or  processing  of  a 
microorganism  in  violation  of  fhis  part 
or  act  to  seize  any  microorganism 
manufactured  or  processed  in  violation 
of  this  part  or  take  other  actions  under 
the  authority  of  section  7  of  the  Act  (15 
U.S.C.  2606)  or  section  17  of  the  Act  (15 
U.S.C.  2616). 

§  725.75    Inspections. 

EPA  will  conduct  inspections  under 
section  1 1  of  the  Act  to  assure 
compliance  with  section  5  of  the  Act 
and  this  part,  to  verify  that  information 
required  by  EPA  under  this  part  is  true 
and  correct,  and  to  audit  data  submitted 
to  EPA  under  this  part. 


Subpart  C — Confidentiality  and  Public 
Access  to  Information 

§  725.80    General  provisions  for 
confidentiality  claims. 

(a)  A  person  may  assert  a  claim  of 
confidentiality  for  any  information 
submitted  to  EPA  under  this  part. 

(1)  Any  person  who  asserts  a  claim  of 
confidentiality  for  portions  of  the 
specific  microorganism  identity  must 
provide  the  information  as  described  in 
§725.85. 

-(2)  Any  person  who  asserts  a  claim  of 
confidentiality  for  a  use  of  a 
microorganism  must  provide  the 
information  as  described  in  §  725.88. 

(3)  Any  person  who  asserts  a  claim  of 
confidentiality  for  information 
contained  in  a  health  and  safety  study 
of  a  microorganism  must  provide  the 
information  described  in  §725.92. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  when  it  is 
submitted  to  EPA. 

(1)  When  a  person  submits  any 
information  under  this  part,  including 
any  attachments,  the  claim(s)  must  be 
asserted  by  circling  the  specific 
information  which  is  claimed  as 
-confidential  and  marking  the  page  on 
which  that  information  appears  with  an 
appropriate  designation  such  as  "trade 
secret,"  "TSCA  CBI,"  or  "confidential 
business  information." 

(2)  If  any  information  is  claimed 
confidential,  the  person  must  submit 
two  copies  of  the  information. 

(i)  One  copy  of  the  information  must 
be  complete.  In  that  copy,  the  submitter 
must  mark  the  information  which  is 
claimed  as  confidential  in  the  manner 
prescribed  in  paragraph  (b)(1)  of  this 
section. 

(ii)  The  second  copy  must  be 
complete  except  that  all  information 
claimed  as  confidential  in  the  first  copy 
must  be  delet«?d.  EPA  will  place  the 
second  copy  in  the  public  file. 

(iii)  If  the  submitter  does  not  provide 
the  second  copy,  the  submission  is 
incomplete  and  the  review  period  does 
not  begin  to  run  until  EPA  receives  the 
second  copy,  in  accordance  with 
§725.33. 

(iv)  Any  information  contained  within 
the  copy  submitted  under  paragraph 
(b)(2)(ii)  of  this  section  which  has  been 
in  the  public  file  for  more  than  30  days 
will  be  presumed  to  be  in  the  public 
domain,  notwithstanding  any  assertion 
of  confidentiality  made  under  this 
section. 

(c)  Any  person  asserting  a  claim  of 
confidentiality  under  this  part  must 
substantiate  each  claiq)  in  accordance 
with  the  requirements  in  §  725.94. 

(d)  EPA  will  disclose  information  that 
is  subject  to  a  claim  of  confidentiality 


asserted  under  this  section  only  to  the 
extent  permitted  by  the  Act,  this 
subpart,  and  part  2  of  this  title. 

(e)  If  a  submitter  does  not  assert  a 
claim  of  confidentiality  for  information 
at  the  time  it  is  siibmitted  to  EPA,  EPA 
may  make  the  information  public  and 
place  it  in  the  public  file  without  furt'her 
notice  to  the  submitter. 

§725.85    Microorganism  Identity. 

(a)  Claims  applicable  to  the  period 
prior  to  commencement  of  manufacture 
or  import  for  general  commercial  use — 
(-D  When  to  make  a  claim,  (i)  A  person 
Who  submits  information  to  EPA  under 
this  part  may  assert  a  claim  of 
confidentiality  for  portions  of  the 
specific  microorganism  identity  at  the 
time  of  submission  of  the  information. 
This  claim  will  apply  only  to  the  period 
prior  to  the  commencement  of 
manufacture  or  import  for  general 
commercial  use. 

(ii)  A  person  who  submits  information 
to  EPA  under  this  part  must  reassert  a 
claim  of  confidentiality  and  substantiate 
the  claim  each  time  the  information  is 
submitted  to  EPA.  If  a  person  claims 
certain  information  confidential  in  a 
TERA  submission  and  wishes  the  same 
information  to  remain  confidential  in  a 
subsequent  TERA  or  MCAN  submission, 
the  person  must  reassert  and 
resubstantJate  the  claim  in  the 
subsequent  submission. 

(2)  Assertion  of  claim,  (i)  A  submitter 
may  assert  a  claim  of  confidentiality 
only  if  the  submitter  believes  that  public 
disclosure  prior  to  commencement  of 
manufacture  or  import  for  general 
commercial  use  of  the  fact  that  anyone 
is  initiating  research  and  development 
activities  pertaining  to  the  specific 
microorganism  or  intends  to 
manufacture  or  import  the  specific 
microorganism  for  general  commercial 
use  would  reveal  confidential  business 
information.  Claims  must  be 
substantiated  in  accordance  with  the 
requirements  of  §  725.94(a). 

(ii)  If  the  submission  includes  a  health 
and  safety  study  concerning  the 
microorganism  and  if  the  claim  for 
confidentiality  with  re.spect  to  the 
specific  identity  is  denied  in  accordance 
with  §  725.92(c),  EPA  will  deny  a  claim 
asserted  under  paragraph  (a)  of  this 
section. 

(3)  Development  of  generic  name.  Any 
person  who  asserts  a  claim  of  - 
confidentiality  for  portions  of  the 
specific  microorganism  identity  under 
this  paragraph  must  provide  one  of  the 
following  items  at  the  time  the. 
submission  is  filed: 

(i)  The  generic  name  which  was 
accepted  by  EP.\  in  the  prenotice 


consultation  conducted  under 
paragraph  (aM4)  of  this  section. 

(ii)  One  generic  name  that  is  only  as 
generic  as  nec-essary  to  protect  the 
confidential  identify  of  the  particular 
mioxjorganism.  The  name  should  reveal 
the  specific  identity  to  the  maximum 
extent  possible.  The  generic  name  will 
be  subject  to  EPA  review  and  approval. 

(4)  Determination  by  EPA.  (i)  Any 
person  who  intends  to  assert  a  claim  of 
confidentiality  for  the  specific  identity 
of  a  new  microorganism  may  seek  a 
determination  by  EPA  of  an  appropriate 
generic  name  for  the  microorganism 
before  filing  a  submission.  For  this 
purpose,  the  person  should  submit  to 
EPA: 

(A)  The  specific  identity  of  the 
niii:roorganism. 

IB)  A  proposed  generic  nameCs)  which 
is  only  as  generic  as  necessary-  to  protect 
the  confidential  identity  of  the  new 
nMcroorganism.  The  namu(s)  should 
reveal  the  specific  identity  of  th« 
mi(Joorganism  to  the  maximum  extent 
possible.  - 

(ii)  Within  30  days,  EPA  will  inform 
the  submitter  either  that  one  of  the 
propo'-ed  generic  names  is  adequate  or 
that  none  is  adequate  and  further 
consultation  is  necessary. 

(5)  Use  of  f^eneric  name.  If  a  submitfer 
claims  microorganism  identity  as 
i;Onfidential  under  paragraph  (a)  of  fhis 
section,  and  if  the  submitter  iA>mpl)es 
with  paragraph  (a)(2)  of  this  setfion. 
EPA  will  issue  for  publication  in  the 
Federal  Register  notice  des<:ribe»l  in 

^  7:^5.40  the  generii.  name  proposed  bv 
the  submitter  or  one  agreed  upon  by 
EPA  and  the  submitter. 

(b)  Cinims  applicable  to  thf  period 
nflt^t  commencement  of  manufruture  or 
import. for  general  commercial  use^il) 
l^aintaining  claim.  Any  t;laint  of 
«:otindentiality  under  paragraph  (a)  of 
this  section  is^pplicahleonly  until  the 
microoFganism  is  manufactured  or 
imported  fcjr  general  r^mmercial  use 
and  bee  omes  eligible  for  inclusion  on^ 
the  Ii;\t  "itor>'.  To  maintain  the 
•  oniidential  status  of  the  microorganism 
identity  when  themi«:r(X)rganism  is 
added  to  the  Inventory,  a  submitter 
must  reas.sert  the  confidentiality  claim 
and  subst.-intiate  the  claim  in  the  notii* 
of  commencxmont  of  manufa«;f  ure 
required  under  «j  72.5.190. 

(i)  A  submitter  may  not  claim  the 
microorganism  identity  confidential  for 
I  he  period  after  rximmencemeiif  of 
manufacture  or  impurt  for  general 
.commercial  use  unless  the  submitter 
claimed  the  microorganisn}  identify 
confidenlial  under  paragraph  (a)  of  this 
sef:lion  in  the  MCJKN  stthmifted  for  the 
microorganism. 


(ii)  A  submitter  may  claim  the 
microorganism  identity  confidential  for 
the  period  after  comm«a<*ment  of 
manufacture  or  import  for  general 
fximmerdal  use  if  the  submitter  did  not 
claim  the  microorganism  identify 
confidential  ujMJer  paragraph  (a)  of  this 
section  in  any  TERA  submitted  for  the 
microorganism,  but  subsequently  did 
claim  microorganism  identify 
confidential  in  the  MCAN  submitted  for 
the  micToorganism. 

(2)  Assertion  of  claim,  (i)  A  person 
who  believes  that  public  disclosurp  of 
the  fad  that  anyone  manufactures  or 
imports  the  mirToorganism  for  general 
commercial  use  would  reveal 
confidential  business  information  may 
assert  a  claim  of  confident iaitfy  under 
paragraph  (b)  of  this  section. 

(ii)  If  the  notice  includes  a  health  and 
safety  study  r^nceming  the  new 
microorganism,  and  if  the  claim  for 
confidentiality  with  respe«i  to  the 
microorganism  identity  is  denied  in 
accordance  with  §725.92(«:).  EPA  wilt 
deny  a  f.laim  asserted  under  paragraph 
(b)  of  this  section. 

(3)  Requirements  for  (issi^rtion.  Any 
person  who  as.serts  a  «»nfidentiality 
claim  for  mitjoorgani.sm  identity  must: 

(i)  Cxioiply  with  the  requirements  of 
paragraph  (a)(3)  of  this  section  regarding 
submission  of  a  gejneric  name. 

(ii)  Agree  that  EPA  may  disclose  to  a 
person  with  a  bona  fide  intent  to 
manufacture  or  import  the 
microorganism  the  fact  that  the 
particular  microorganism  is  included  on 
the  confidential  Inventory  for  purposes 
of  notification  under  section  5|a)(l)(A) 
of  the  Alt. 

(iii)  Have  available  and  Dgree  lo 
furnish  to  EPA  upon  request  the 
taxonomic  designations  and 
supplemental  information  recjuirt^d  by 
??  725.12. 

-    (iv)  Provide  a  detailed  written 
siih.stantiation  of  the  claim,  in 
a<x;ordance  with  the  requinuntnts  of 
5}  725.94(b). 

(4)  Denial  of  claim.  If  the  submitter 
does  not  meet  the  requireiMnits  of 
paragraph  (b)  of  this  section,  EPA  will 
tieny  the  claim  of  confidentiality. 

(r>)  Acceptance  of  claim:  W]  EPA  will 
publish  a  generic  name  on  the  public 
Inventory  if: 

(A)  The  submitter  asserts  a  claim  of 
cunfidentiality  inacixirdance  with  this 
paragraph. 

(B)  No  claim  for  c-orifidentiality  of  the 
microorganism  identity  as  part  of  a 
health  and  safety  study  has  Iwen  denied 
in  arrordance  with  part  2  of  fhis  title  or 
S  72.1.92. 

(ii)  Publication  of  a  generic  name  on 
the  public  Inventor}'  does  not  nreate  a 
(Uitegory  for  ptrrposcs  of  the  Iniwifory. 


Any  person  who  has  a  bona  fide  intent 
to  manuEacture  or  import  a 
microorganism  which  is  described  by  a 
generic  name  on  the  public  Inventory 
may  submit  an  inquiry  to  EPA  under 
§  725.15(b)  to  determine  whether  the 
particular  microorganism  is  included  on 
the  confidential  Inventory. 

(iii)  Upon  receipt  of  a  request 
described  in  §  ~25.15(b),  EPA  n»ay 
require  the  submitter  who  originally 
asserted  confidentiality  for  a 
microorganism  to  submit  to  EPA  the 
information  listed  in  paragraph 
lb){3)(iii)  of  this  section. 

(iv)  Failure  to  submit  any  of  the 
information  required  under  paragraph 
(h)(3)(iii)  of  this  section  within  10 
calendar  days  of  rec::eipt  of  a  request  by 
EPA  under  paragraph  (b)  of  this  section 
will  constitute  a  waiver  of  the  original 
subniifter's  confidentiality  claim.  In  this 
event,  EPA  may  pla<:e  the  specific 
micToorgani.sm  identify  on  the  public 
Inventory  without  further  notice  to  the 
original  submitter. 

(6)  Use  of  generic  name  on  the  public 
Inventory.  If  a  submiffer  asserts  a  claim 
of  confidentiality  under  paragraph  fb)  of 
this  .set:tion,  EPA  will  examine  the 
generic;  microorganism  name  proposed 
by  the  submitter. 

(i)  If  EPA  determines  that  the  generic: 
name  proposed  by  the  submitter  is  only 
as  generic  as  necessary  to  proferl  the 
confidential  identity  of  the  partiinilar 
microorganism,  EPA  will  pUujj  that 
generic  name  txi  the  public  Inventory. 

(ii)  If  EPA  determinesJhat  the  generic 
iiiime  proposed  by  the  submitter  is  more 
generic;  than  net.-es.sary  to  protet.t  the 
confidential  identity,  EPA  will  propose 
in  writing,  for  review  by  the  submitter, 
an  .-jifcniative  generic  n.-ime  that  will 
reveal  the  identity  of  the  mirroorganism 
to  the  maximum  extent  pos.sible. 

(iii)  If  the  generic  name  proposed  by 
EPA  is  ac,c:eptable  to  the  submitter,  FPA 
will  p\t»:e  that  generic  name  on  the 
public:  Inventory'. 

(iv)  If  the  generic  name  proposed  by 
EPA  is  not  acceptable  to  the  suhmirter. 
the  submitter  must  explain  in  defail 
VI  hy  disclosure  of  that  generic  name 
woulcf  reveal  confidential  business 
information  and  proposi»  another 
generic  name  which  is  only  as  gineiic 
as  neces-sarx'  to  protect  the  confidential 
identity  of  the  microor^^anism.  If  EP.A 
do«s  not  rec  eive  a  n»sponse  from  the 
submittt-r  within  30  days  afler  the 
submiffer  rec:eives  the  propo.sed  name, 
EPA  will  pi.nce  FPA's  chosen  generic 
name  on  the  public  inventory.  If  the 
submitter  does  pro\ide  the  information 
rr?quesfed.  FPA  will  review  the 
response.  If  the  submitter's  propos«jd 
fynneric  name  is  acxeptable,  EPA  will 
publish  th;if  generic  name  on  the  public 
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Inventory.  If  the  submitter's  proposed 
generic  name  is  not  acceptable,  EPA 
will  notify  the  submitter  of  EPA's  choice 
of  a  generic  name.  Thirty  days  after  this 
notification.  EPA  will  place  the  chosen 
generic  name  on  the  public  Inventory. 

§  725.88    Uses  of  a  microorganism. 

(aj  Assertion  of  claim.  A  person  who 
submits  information  to  EPA  under  this 
part  on  the  categories  or  proposed 
categories  of  use  of  a  microorganism 
may  assert  a  claim  of  confidentiality  for 
this  information. 

(b)  Requirements  for  claim.  A 
submitter  that  asserts  such  a  claim  must: 

(1)  Report  the  categories  or  proposed 
categories  of  use  of  the  microorganism. 

(2)  Provide,  in  nonconfidential  form, 
a  description  of  the  uses  that  is  only  as 
generic  as  necessary  to  protect  the 
confidential  business  information.  The 
generic  use  description  will  be  included 
in  the  Federal  Register  notice  described 
in  §725.40. 

(c)  Generic  use  description.  The 
person  must  submit  the  information 
required  by  paragraph  (b)  of  this  section 
by  describin^the  uses  as  precisely  as 
possible,  without  revealing  the 
information  which  is  claimed 
confidential,  to  disclose  as  much  as 
possible  how  the  use  may  result  in 
human  exposure  to  the  microorganism 
or  its  release  to  the  environment. 

§  725.92    Data  from  tiealtti  and  safety 
studies  of  microorganisms. 

(a)  Information  other  than  specific 
microorganism  identity.  Except  as 
provided  in  paragraph  (b)  of  this 
section.  EPA  will  deny  any  claim  of 
confidentiality  with  respect  to 
information  included  in  a  health  and 
safety  study  of  a  microorganism,  unless 
the  information  would  disclose 
confidential  business  information 
concerning: 

(1)  Processes  used  in  the  manufacture 
or  processing  of  a  microorganism. 

(2)  Information  which  is  not  in  any 
way  related  to  the  effects  of  a 

"microorganism  on  human  health  or  the 
environment,  such  as,  the  name  of  the 
submitting  company,  cost  or  other 
financial  data,  product  development  or 
marketing  plans,  and  advertising  plans, 
for  which  the  person  submits  a  claim  of 
confidentiality  in  accordance  with 
§725.80. 

(b)  Microorganism  identity — (1) ' 
Claims  applicable  to  the  period  prior  to 
commencement  of  manufacture  or 
import  for  general  commercial  use.  A 
claim  of  confidentiality  for  the  period 
prior  to  commencement  of  manufacture 
or  import  for  general  commercial  use  for 
the  specific  identity  of  a  microorganism 
for  which  a  health  and  safety  study  was 


submitted  must  be  asserted  in 
conjunction  with  a  claim  asserted  under 
§  725.85(a).  The  submitter  must 
substantiate  each  claim  in  accordance 
with  the  requirements  of  §  725.94(a). 
(2)  Claims  applicable  to  the  period 
after  commencement  of  manufacture  or 
import  for  general  commercial  use.  To 
maintain  the  confidential  status  of  the 
specific  identity  of  a  microorganism  for 
which  a  health  and  safety  study  was 
submitted  after  commencement  of 
manufacture  or  import  for  general 
commercial  use,  the  claim  must  be 
reasserted  and  substantiated  in 
conjunction  with  a  claim  under 
§  725.85(b).  The  submitter  must 
substantiate  each  claim  in  accordance 
with  the  requirements  of  §  725.94(b). 

(c)  Denial  of  confidentiality  claim. 
EPA  will  deny  a  claim  of  confidentiality 
for  microorganism  identity  under 
paragraph  (b)  of  this  section,  unless: 

(1)  The  information  would  disclose 
processes  used  in  the  manufacture  or 
processing  of  a  microorganism. 

(2)  The  microorganism  identity  is  not 
necessary  to  interpret  a  health  and 
safety  study. 

(d)  Use  of  generic  names.  When  EPA 
discloses  a  health  and  safety  study 
containing  a  microorganism  identity, " 
which  the  submitter  has  claimed 
confidential,  and  if  the  Agency  has  not 
denied  the  claim  under  paragraph  (c)  of 
this  section,  EPA  will  identify  the 
microorganism  by  the  generic  name 
selected  under  §  725.85. 

§  725.94    Substantiation  requirements. 

(a)  Claims  applicable  to  the  period 
prior  to  commencement  of  manufacture 
or  import  for  general  commercial  use — 
(1)  MCAN,  TME.  Tier  I  certification,  and 
Tier  II  exemption  request  requirements. 
Any  person  who  submits  a  MCAN, 
TME,  Tier  I  certification,  or  Tier  II 
exemption  request  should  strictly  limit  ' 
confidentiality  claims  to  that 
information  which  is  confidential  and 
proprietary  to  the  business. 

(i)  If  any  information  in  the 
submission  is  claimed  as  confidential 
business  information,  the  submitter 
must  substantiate  each  claim  by 
submitting  written  answers  to  the 
questions  in  paragraphs  (c).  (d).  and  (e) 
of  this  section  at  the  time  the  person 
submits  the  information. 

(ii)  If  the  submitter  does  not  provide 
written  substantiation  as  required  in 
paragraph  (a)(l)(i)  of  this  section,  the 
submission  will  be  considered 
incomplete  and  the  review  period  will 
not  begin  in  accordance  with  §  725.33. 

(2)  TERA  requirements.  Any  person 
who  submits  a  TERA,  should  strictly 
limit  confidentiality  claims  to  that 


information  which  is  confidential  and 
proprietary  to  the  business. 

(i  J  If  any  information  in  such  a 
submission  is  claimed  as  confidential 
business  information,  the  submitter 
must  substantiate  each  of  those  claims 
by  submitting  written  answers  to  the 
questions  in  paragraphs  (d)  and  (e)  of 
this  section  at  the  time  the  person 
submits  the  information. 

(ii)  If  the  submitter  does  not  provide 
written  substantiation  as  required  in 
paragraph  (a)(2)(i)  of  this  section,  the 
submi.ssion  will  be  considered 
incomplete  and  the  TERA  review  period 
will  not  begin. 

(b)  Claims  applicable  to  the  period 
after  commencement  of  manufacture  or 
import  for  general  commercial  use.  (1)  If 
a  submitter  claimed  portions  of  the 
microorganism  identity  confidential  in 
the  MCAN  and  wants  the  identity  to  be 
listed  on  the  confidential  Inventory,  the 
claim  must  be  reasserted  and 
substantiated  at  the  time  the  Notice  of 
Commencement  (NOC)  is  submitted. 
Otherwise.  EPA  will  list  the  specific 
microorganism  identity  on  the  public 
Inventory. 

(2)  The  submitter  must  substantiate 
the  claim  for  confidentiality  of  the 
microorganism  identity  by  answering  all 
of  the  questions  in  paragraphs  (c),  (d), 
and  (e)  in  this  section.  In  addition,  the 
following  questions  must  be  answered: 

(i)  What  harmful  effects  to  the 
company  or  institution's  competitive 
position,  if  any,  would  result  if  EPA 
publishes  on  the  Inventory  the  identity 
of  the  microorganism?  How  could  a 
competitor  use  such  information  given 
the  fact  that  the  identity  of  the 
microorganism  otherwise  would  appear 
on  the  TSCA  Inventory  with  no  link 
between  the  microorganism  and  the 
company  or  industry?  How  substantial 
would  the  harmful  effects  of  disclosure 
be?  What  is  the  causal  relationship 
between  the  disclosure  and  the  harmful 
effects?  •    • 

(ii)  Has  the  identity  of  the 
microorganism  been  kept  confidential  to 
the  extent  that  competitors  do  not  know- 
it  is  being  manufactured  or  imported  for 
general  commercial  use  by  anyone? 

(c)  General  questions.  Tne  following 
questions  must  be  answered  in  detail  for 
each  confidentiality  claim: 

(1)  For  what  period  of  time  is  a  claim 
of  confidentiality  being  asserted?  If  the 
claim  is  to  extend  until  a  certain  event 
or  point  in  time,  indicate  that  event  or 
time  period.  Explain  why  the 
information  should  remain  confidential 
until  such  point. 

(2)  Briefly  describe  any  physical  or 
procedural  restrictions  within  the 
company  or  institution  relating  to  the 
use  and  storage  of  the  information 
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claimed  as  confidential.  What  other 
.steps,  if  any,  apply  to  use  or  further 
disclosure  of  the  information? 

(3)  Has  the  information  claimed  as 
confidential  been  disdosed  to 
individuals  outside  of  the  company  or 
institution?  Will  it  be  disclosed  to  such 
persons  in  the  future?  If  so.  what 
restrictions,  if  any.  apply  to  use  or 
further  disclosure  of  the  information? 

(4)  Does  the  information  claimed  as 
confidential  appear,  or  is  it  referred  to. 
in  any  of  the  following: 

(i)  Advertising  or  promotional 
materials  for  the  microorganism  or  the 
resulting  end  product. 

(ii)  Material  safety  data  sheets  or  other 
similar  materials  for  the  microorganism 
or  the  resulting  end  product. 

(iii)  Professional  or  trade  publications. 

(iv)  Any  other  media  available  to  the 
public  or  to  your  competitors. 

(v)  Patents. 

(vi)  Local,  State,  or  Federal  agency 
public  files. 

If  the  answer  is  yes  to  any  of  these 
questions,  indicate  where  the 
information  appears  and  explain  why  it 
should  nonetheless  be  treated  as 
confidential. 

(5)  Has  EPA.  another  Federal  agency, 
a  Federal  court,  or  a  State  made  any 
confidemiality  determination  regarding 
the  information  claimed  as  confidential? 
If  so,  provide  copies  of  such 
determinations. 

(6)  For  each  type  of  information 
claimed  confidential,  describe  the  harm 
to  the  company  or  institution's 
competitive  position  that  would  resuU  if 
this  information  were  disclosed.  Why 
would  this  harm  be  substantial?  How 
could  a  competitor  use  such 
information?  What  is  the  causal 
connection  between  the  disclosure  and 
harm? 

(7)  If  EPA  disclosed  to  the  public  the 
information  claimed  as  confidential, 
how  difficult  would  it  be  for  the 
competitor  to  enter  the  market  for  the 
resulting  product?  Consider  such 
constraints  as  capital  and  marketing 
cost,  specialized  technical  expertise,  or  . 
unusual  processes. 

(d)  Microorganism  identity  and 
production  method.  If  confidentiality 
claims  are  asserted  for  the  identity  of 
the  microorganism  or  information  on 
how  the  microorganism  is  produced,  the 
following  questions  must  be  answered: 

(1)  Has  the  microorganism  or  method 
of  production  been  patented  in  the  U.S. 
or  elsewhere?  If  so.  why  is 
confidentiality  necessary? 

(2)  Does  the  microorganism  leave  the 
site  of  production  or  testing  in  a  form 
which  is  accessible  to  the  public  or  to 
competitors?  What  is  the  cost  to  a 
competitor,  in  time  and  money,  to 


develop  appropriate  use  conditions? 
What  factors  facilitate  or  impede 
product  analysis? 

(3)  For  each  additional  type  of 
information  claimed  as  confidential, 
explain  what  harm  would  result  from 
disclosure  of  each  type  of  information  if 
the  identity  of  the  microorganism  were 
to  remain  confidential. 

(e)  Health  and  safety  studies  of 
microorganisms.  If  confidentiality 
claims  are  asserted  for  information  in  a 
health  or  safety  study  of  a 
microorganism,  the  following  questions 
must  be  answered: 

(1)  Would  the  disclosure  of  the 
information  claimed  confidential  reveal: 
(i)  Confidential  process  information,  or 
(ii)  information  unrelated  to  the  effects 
of  the  microorganism  on  human  health 
and  the  environment.  Describe  the 
causal  connection  between  the 
disclosure  and  harm. 

(2)  Does  the  company  or  institution 
assert  that  disclosure  of  the 
microorganism  identity  is  not  necessary 
to  interpret  any  health  and  safety 
studies  which  have  been  submitted?  If 
so,  explain  how  a  less  specific  identity 
would  be  sufficient  to  interpret  the 
studies. 

§725.95    Public  file. 

All  information  submitted,  including 
any  health  and  safety  study  of  a 
microorganism  and  other  supporting 
documentation,  will  become  part  of  the 
public  file  for  that  submission,  unless 
such  materials  are  claimed  confidential. 
In  addition.  EPA  may  add  materials  to 
the  public  file,  unless  such  materials  are 
claimed  confidential.  Any  of  the 
nonconfidential  material  described  in 
this  subpart  will  be  available  for  public 
inspection  in  the  TSCA  Public  Docket 
Office.  Rm.  NE-B6G7.  401  M  St..  SW.. 
Washington,  DC,  between  the  hours  of 
8  a.m.  and  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Subpart  D — Microbial  Commercial  Activities 
Notification  Requirements 

§725.100    Scope  and  purpose. 

(a)  This  subpart  establishes 
procedures  for  submission  of  a  notice  to 
EPA  under  section  5(a)  of  TSCA  for 
persons  who  manufacture,  import,  or 
process  microorganisms  for  commercial 
purposes.  This  notice  is  called  a 
Microbial  Commercial  Activity  Notice 
(MCAN).  It  is  expected  that  MCANs  will 
in  general  only  be  submitted  for 
microorganisms  intended  for  general 
commercial  use. 

(b)  Persons  subject  to  MCAN 
submission  are  described  in  §  725.105. 


(c)  Exclusions  and  exemptions 
specific  to  MCAN  submissions  are 
described  in  §725.110. 

(d)  Submission  requirements 
applicable  specifically  to  MCANs  are 
described  at  §725.150. 

(e)  Data  requirements  for  MCANs  are 
set  forth  in  §  §  725.155  and  725.160. 

(0  EPA  review  procedures  specific  to 
MCANs  are  set  forth  in  §  725.170. 

(g)  Subparts  A  through  C  of  this  part 
apply  to  any  MCAN  submitted  under 
this  subpart. 

§  725.105    Persons  wt»o  must  report 

(a)  Manufacturers  of  new 
microorganisms.  (1)  MCAN  submission 
is  required  for  any  person  who  intends 
to  manufacture  for  general  commercial 
use  in  the  United  States  a  new 
microorganism.  Exclusions  are 
described  in  §  725.110. 

(2)  If  a  person  contracts  with  a 
manufacturer  to  produce  or  process  a 
new  microorganism  and  (i)  The 
manufacturer  produces  or  processes  the 
microorganism  exclusively  for  that 
person,  and  (ii)  that  person  specifies  ihf 
identity  of  the  microorganism,  and 
controls  the  total  amount  produced  and 
the  basic  technology  for  the  plant 
process,  then  that  person  must  submit 
the  MCAN.  If  it  is  unclear  who  must 
report,  EPA  should  be  contacted  to 
determine  who  must  submit  the  MCAN. 

(3)  Only  manufacturers  that  are 
incorporated,  licensed,  or  doing 
business  in  the  United  States  may 
submit  a  MCAN. 

(b)  Importers  of  new  microorganisms. 
(1)  MCAN  submission  is  required  for  a 
person  who  intends  to  import  into  the 
United  States  for  general  commercial 
use  a  new  microorganism.  Exclusions 
are  described  in  §  725.110. 

(2)  When  several  persons  are  involved 
in  an  import  transaction,  the  MCAN 
must  be  submitted  by  the  principal 
importer.  If  no  one  person  fits  the 
principal  importer  definition  in  a 
particular  transaction,  the  importer 
should  contact  EPA  to  determine  who 
must  submit  the  MCAN  for  that 
transaction. 

(3)  Except  as  otherwise  provided  in 
paragraph  (b)(4)  of  this  section,  the 
provisions  of  this  subpart  D  apply  to 
each  person  who  submits  a  MCAN  for 
a  new  microorganism  which  such 
person  intends  to  import  for  a  general 
commercial  use.  In  addition,  each 
importer  must  comply  with  paragraph 
(b)(4)  of  this  section. 

(4)  EPA  will  hold  the  principal 
importer,  or  the  importer  that  EPA 
determines  must.submit  the  MCAN 
when  there  is  no  principal  importer 
under  paragraph  (b)(2)  of  this  section, 
liable  for  complying  with  this  part,  for 
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completing  the  MCAN.  and  for  the 
completeness  and  truthhilness  of  all 
information  which  it  submits. 

(c)  Manufacturers,  importers,  or 
processorsof  microorganisms  who 
intend  to  use  or  distrihute  the 
microorganism  for  a  significant  new  use. 
MCAN  submission  is  required  for  any 
person  who  hrtends  to  manufacture, 
import,  or  process  for  commercial 
purposes  a  microorganism  identified  as 
having  one  or  more  significant  new  uses 
in  subpart  M  of  this  part,  and  who 
intendis  either  to  engage  in  a  significant 
new  use  of  the  microorganism  or 
intends  to  distribute  it  in  commerce. 
Persons  excluded  from  reporting  on 
significant  new  uses  of  microorganisms 
and  additional  procedures  for  reporting 
are  described  in  subpart  L  of  this  part. 

§725.110    Persons  not  subject  to  tIMs 
subpart. 

Persons  are  not  subject  to  the 
requirements  of  this  subpart  for  the 
following  activities: 

(a)  Manufecluring,  importing,  or 
processing  solely  for  research  and 
devetopment  microorganisms  that  meet 
the  requirements  for  an  exemption 
under  subpert  E  of  this  part. 

(b)  Manufiacturmg.  importing,  or 
processing  microorganisms  for  test 
market jng  activities  which  have  been 
granted  an  exemption  under  subpart  F 
of  this  part. 

(c)  Mamifecturing  or  importing 
microorganisms  under  the  conditions  of 
a  Tier  I  or  Tier  II  exemption  under 
subpart  C  of  this  part. 

§  725t.tS0    Procedurat  requirements  for  this 
subpart. 

General  requirements  for  all  MCANs 
under  this  part  are  contained  in 
^7ZS.2S.  in  addition,  the  following 
requirements  apply  to  MCANs 
submitted  under  this  subpart: 

(a)  Whett  to  suter/t  a  MCAy.  A  MCAN 
must  be  submitted  at  least  90  calendar 
days  prior  to  manufacturing  or 

i  raporting  a  new  microorganism  and  at 
least  90  oiendar  days  p>rior  to 
manufacturing,  importing,  or  processing 
a  micioorganisin  for  a  significant  new 
use. 

(b)  Section  5tbi  of  TSCA.  The 
submitter  must  comply  with  any 
applicabie  requirenient  of  section  5(b)  of 
TSCA. 

(c)  Contents  of  a  MCAN.  Each  person 
who  sutmuts  a  MCAN  under  this 
subpart  must  provide  the  information 
and  test  data  descrttwd  in  §§.725.155 
and  725.160. 

(d)  Becotdkeepmg.  Each  person  who 
submits  a  MCAN  under  this  subpart 
must  camfkf  witk  the  recordkeeping 
requiieraeBls  of  §  72S.65. 


§  725. tSS    Monnatton  lo  be  inciude<t  in  ttw 
MCAN. 

(a)  Each  person  who  is  required  by 
this  part  to  submit  a  MCAN  must 
provide  EPA  in  writing  with  all 
information  known  lo  or  reasonably 
ascertainable  by  the  person  that  would 
permit  EPA  to  make  a  reasoned 
evaluation  of  the  human  health  and 
environmental  effects  of  the 
microorganism,  or  any  microbial 
mixture  or  article,  including 
information  on  its  effects  on  humans, 
animals,  plants,  and  other 
microorganisms,  and  in  the 
environment.  However,  no  person  is 
required  to  inchide  information  which 
relates  solely  to  exposure  of  humans  or 
ecological  populations  outside  of  the 
United  States.  The  information  to  be 
submitted  under  this  subpart  includes, 
but  is  not  limited  to.  the  information 
listed  in  paragraphs  (cj  through  (h)  of 
this  section.  All  information  submitted 
must  be  true  and  correct. 

(b)  When  specific  information  is  not 
submitted,  an  expJanation  of  why  such 
information  is  not  available  or  not 
applicable  must  be  inchided. 

ic)  Submitter  klerrtificatioa.  (1)  The 
name  and  headquarters  address  of  the 
submitter. 

(2)  The  name,  address,  and  office 
telephone  number  (including  area  code) 
of  the  principal  technical  contact 
representing  the  submitter. 

(d)  Microorgaaism  tdentity 
information.  Persons  must  submit 
sufficient  information  to  allow  the 
microorganism  to  be  accurately  and 
unambiguously  identified  for  listing 
purposes  as  required  by  §  725.12. 

( 1 )  Description  of  the  recipient 
microorgonisTn(s^  and  the  new 
microorgpnisia.  (i)  Data  substantiating 
the  taxonomy  of  the  recipient 
microorganism(sl  and  the  new 
microorganisra(s>  to  the  level  of  strain, 
as  appropriate,  in  lieu  of  data,  EPA  will 
accept  a  letter  from  a  culture  collection 
substantiating  taxonomy,  provided  EPA, 
upon  request  to  the  submitter,  may  have 
access  to  the  data  supporting  the 
taxonomic  designation. 

(ii)  Information  on  the  morphologrcal 
and  physiological  features  of  the  new 
microorganism{s). 

(iii)  Other  specific  data  by  which  the 
new  microorganism(s)  may  be  uniquely 
identified  for  Inventory  purposes. 

(2)  Genetic  cortstmction  of  the  nenr 
microorganismfs}.  (i)  Data  substantiating 
the  taxonomy  of  the  donor  organism{s). 
in  lieu  of  data,  EPA  will  accept  a  letter 
from  a  culture  collection  substantiating 
taxonomy,  provided  EPA,  upon  request 
to  the  submitter,  may  have  access  to  the 
data  supporting  the  laxonomic 
designation. 


(ii)  Description  of  the  traits  for  which 
the  new  microorganismfs)  has  been 
selected  or  developed  and  other  traits 
known  to  have  been  added  or  modified. 

(iii)  A  detailed  description  of  the 
genetic  construction  of  the  new 
microorganism,  inchiding  the  technique 
used  to  modify  the  microorganism  (e.g., 
fusion  of  cells,  injection  of  DNA, 
electroporation  or  chemical  poration,  or 
methods  used  for  induced  mutation  and 
selection).  The  description  should 
include,  for  example,  function  of  the 
introduced  genetic  material,  including 
any  changes  pre<hcted  to  alter  function: 
how  the  introduced  genetic  material  is 
expected  to  affect  behavior  expression, 
alteration,  and  stability  of  the 
introduced  genetic  material;  methods 
for  vector  construction  and 
introduction;  and  a  description  of  the 
regulatory  and  structural  genes  that  are 
components  of  the  introduced  genetic 
material,  including  genetic  maps  of  the 
introduced  sequences. 

(3)  Phenotypic  and  ecological 
characteristics,  (i)  Habitat,  geographical 
distribution,  and  source  of  the  recipient 
microorganism(s). 

(ii)  Survival  and  dissemination  under 
relevant  environmental  conditions 
including  a  description  of  methods  for  ' 
detecting  the  microorganism{s)  in  the 
environment  and  the  sensitivity  limit  of 
detection  for  these  techniques. 

(iii)  A  description  of  anticipated 
biological  interactions  with  and  effects 
on  target  organisms  and  other  organ  isms 
such  as  competitors,  prey,  hosts, 
symbionts,  parasites,  and  pathogens;  a 
description  of  fiost  range;  a  description 
of  pathogenicity,  infectmty,  toxicity, 
virulence,  or  action  as  a  vector  of 
pathogens;  and  capacity  for  genetic 
transfer  under  laboratory  and  relevant 
environmental  conditions. 

(iv)  A  description  of  anticipated 
invohrement  in  biogeochemical  or 
biological  cjrcling  processes, 
involvement  in  rate  limiting  steps  in 
mineral  or  nutrient  cycling,  or 
involvement  in  inorganic  compounds 
cycling  (such  as  possible  sequestration 
or  trartsformation  of  heavy  metals). 

(e)  Byproducts.  A  description  of  the 
byproducts  resulting  from  the 
manufacture,  processing,  use,  and 
disposal  of  the  new  microorganism(s). 

(0  Total  production  votume.  The 
estimated  maximum  amouiU  of  the  new 
microorganismfs)  intended  to  be 
manufactured  or  imported  during  the 
first  year  of  production  and  the 
estimated  maximum  amount  to  be 
manufactured  or  imported  during  any 
consecutive  12-month  period  diuing 
the  first  3  years  of  production.  This 
estimate  may  be  by  tveight  or  volume 
and  should  incIucJe  an  estimation  of 


viability  (he.,  viable  cells  per  unit 
volume  or  colony  forming  units  per  unit 
dry  weight). 

(g)  Use  information.  A  description  of 
intended  categories  of  use  by  function 
and  appHcation,  the  estimated  percent 
of  production  volume  devoted  to  each 
category  of  use,  and  the  percent  of  the 
new  microorganisra(s)  in  the 
formulation  for  each  commercial  or 
consumer  use.  - 

(h)  Worker  exposure  and 
environmental  release.  (1 )  For  sites 
controlled  by  the  submitter: 

(i)  The  identity  of  sites  where  the  new 
microorganism(s)  will  be  manufactured, 
processed,  or  used.  For  purposes  of  this 
section,  the  site  for  a  person  who 
imports  a  new  microorganism  is  the  site 
of  the  operating  unit  within  the  person's 
organization  which  is  directly 
responsible  for  importing  the  new 
microorganism  and  which  controls  the 
import  transaction.  The  import  site  may 
in  some  cases  be  the  organization's 
headquarters  office  in  the  United  States. 

(ii)  A  process  description  of  each 
manufacture,  processing,  and  use 
operation,  which  includes  a  diagram  of 
the  major  unit  operations  and 
conversions,  the  identity  and  entry 
point  of  all  feedstocks,  and  the  identity 
of  any  possible  points  of  release  of  the 
.  new  microorganism  from  the  process, 
including  a  description  of  all  controls, 
including  engineering  controls,  used  to 
prevent  such  releases.  ' 

(iii)  Worker  exposu>e  information, 
including  worker  activities,  physical 
form  of  process  streams  which  contain 
the  new  microorganism  to  which 
workers  may  be  exposed,  the  number  of 
workers,  and  the  duration  of  activities. 

(iv)  Information  on  release  of  the  new 
microorganism  to  the  environment, 
including  the  quantity  and  media  of 
release  and  type  of  control  technology 
used.  - 

(v)  A  narrative  description  of  the 
intended  transport  of  the  new 
microorganism,  including  the  means  of 
transport,  containment  methods  to  be 
used  during  transport,  and  emergency 
containment  procedures  to  be  followed 
in  case  of  accidental  release. 

(vi)  Procedures  for  disposal  of  any 
articles,  waste,  clothing,  or  other 
equipment  involved  in  the  activity, 
including  procedures  for  inactivation  of 
the  new  microorganism,  containment, 
disinfection,  and  disposal  of 
contaminated  items. 

(2)  For  sites  not  controlled  by  the 
submitter,  a  description  of  each  type  of 
processing  and  use  opwration  involving 
the  new  microorganism,  including 
identification  of  the  estimated  number 
of  processing  or  use  sites,  situations  in 
which  worker  exposure  to  and/or 


environmental  release  of  the  new 
microorganism  will  occur,  the  number 
of  workers  exposed  and  the  duration  of 
exposure;  procedures  for  transport  of 
the  new  microorganism  and  for 
disposal,  including  procedures  for 
inactivation  of  the  new  microorganism; 
and  control  measures  which  limit 
worker  exposure  and  environmental 
release. 

§725.160    Submission  of  health  and 
environmental  effects  data. 

(a)  Test  data  on  the  new 
microorganism  in  the  possession  or 
control  of  the  submitter.  (1)  Except  as 
provided  in  §  725.25(h),  and  in  addition 
to  the  information  required  by 
§  725:155(d)(3),  each  MCAN  must 
contain  all  test  data  in  the  submitter's 
possession  or  control  which  are  related 
to  the  effects  on  health  or  the 
environment  of  any  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  the  new 
microorganism  or  any  microbial  mixture 
or  article  containing  the  new 
microorganism,  or  any  combination  of 
such  activities.  This  includes  test  data 
concerning  the  new  microorganism  in  a 
pure  culture  or  formulated  form  as  used 
in  one  of  the  activities  listed  above. 

(2)  A  full  report  or  standard  literature 
citation  must  be  submitted  for  the 
following  types  of  test  data: 
(i)  Health  effects  data, 
(ii)  Ecological  effects  data, 
(iii)  Physical  and  chemical  properties 
data. 

(iv)  Environmental  fate 
characteristics. 

(v).Monitoring  data  and  other  test  data 
related  to  human  exposure  to  or 
environmental  release  of  the  new 
niicroorganism. 

(3)(i)  If  the  data  do  not  appear  in  the 
open  scientific  literature,  the  submitter 
TOust  provide  a  full  report.  A  full  report 
includes  the  experimental  methods  and 
materials,  results,  discussion  and  data 
analysis,  conclusions,  references,  and 
the  name  and  address  of  the  laboratory 
that  developed  the  data. 

(ii)  If  the  data  appear  in  the  open 
scientific  literature,  the  submitter  need 
only  provide  a  standard  literature 
citation.  A  standard  literature  citation 
includes  author,  title,  periodical  name, 
date  of  publication,  volume,  and  page 
numbers. 

(4)(i)  If  a  study,  report,  or  test  is 
incomplete  when  a  person  submits  a 
MCAN,  the  submitter  must  identify  the 
nature  and  purpose  of  the  study;  name 
and  address  of  the  laboratory 
developing  the  data;  progress  to  date; 
types  of  data  collected,  significant 
preliminary  results;  and  anticipated 
completion  date. 


(ii)  If  a  test  or  experiment  is 
completed  before  the  MCAN  review 
period  ends,  the  person  must  submit  the 
study,  report,  or  test  to  the  address 
listed  in  §  725.25(c).  as  specified  in 
paragraph  (a)(3)(i)  of  this  section,  within 
10  days  of  receiving  it,  but  no  later  than 
5  days  before  the  end  of  the  review 
period.  If  the  test  or  experiment  is 
completed  during  the  last  5  days  of  the 
review  period,  the  submitter  must 
immediately  inform  its  EPA  contact  for 
that  submission  by  telephone. 

(5)  For  test  data  in  the  submitter's 
possession  or  control  which  are  not 
listed  in  paragraph  (a)(2)  of  this  sectfon. 
a  person  is  not  required  to  submit  a 
complete  report.  The  person  must 
submit  a  summary  of  the  data.  If  EPA  so 
requests,  the  person  must  submit  a  full 
report  within  10  days  of  the  request,  but 
no  later  than  5  days  before  the  end  of 
the  review  period. 

(6)  All  test  data  described  under 
paragraph  (a)  of  this  section  are  subject 
to  these  requirements,  regardless  of  their 
age,  quality,  or  results. 

(b)  Other  data  concerning  the  health 
and  environmental  effects  of  the  new 
microorganism  that  ore  known  to  or 
reasonably  ascertainable  by  the 
submitter.  (1)  Except  as  provided  in 
§  725.25(h),  and  in  addition  to  the 
information  required  by  §  725.155(c)(3). 
any  person  who  submits  a  MCAN  must 
describe  the  following  data,  including 
any  data  from  a  health  and  safety  study 
of  a  microorganism,  if  the  data  are 
related  to  effects  on  health  or  the 
environment  of  any  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  the  microorganism,  of 
any  microbial  mixture  or  article 
containing  the  new  microorganism,  or  of 
any  combination  of  such  activities: 

(i)  Any  data,  other  than  test  data,  in 
the  submitter's  possession  or  control. 

(ii)  Any  data,  including  test  data, 
which  are  not  in  the  submitter's 
possession  or  control,  but  which  are 
known  to  or  reasonably  ascertainable  by 
the  submitter.  For  the  purposes  of  this 
section,  data  are  known  to  or  reasonably 
ascertainable  by  the  submitter  if  the  data 
are  known  to  any  of  its  employees  or 
other  agents  who  are  associated  with  the 
research  and  development,  test 
marketing,  or  commercial  marketing  of 
the  microorganism. 

(2)  Data  that  must  be  described 
include  data  concerning  the  new 
microorganism  in  a  pure  culture  or 
formulated  form  as  used  in  one  of  the 
activities  listed  in  paragraph  (b)(1)  of 
this  section. 

(3)  The  description  of  data  reported 
under  paragraph  (b)  of  this  section  must 
include: 
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(i)  If  the  data  appear  in  the  open 
scientific  Kterature.  a  standard  Uterature 
citation,  which  includes  the  author, 
title,  periodical  name,  date  of 
publication,  volume,  and  pages. 

(ii)  If  the  data  are  not  available  in  the 
open  scientific  literature,  a  description 
of  the  type  of  data  and  summary  of  the 
results,  if  available,  and  the  names  and 
addresses  of  persons  the  submitter 
believes  may  have  possession  or  control 
ot  the  data. 

(4)  All  data  described  by  paragraph  fb) 
of  this  section  are  subject  to  these 
requirements,  regardless  of  their  age, 
quality,  or  results;  and  regardless  of 
whether  they  are  complete  at  the  time 
the  MCAN  is  submitted. 

§725.170    EPA  review  Of  the  MCAN. 

General  procedures  for  reviexv  of  all 
submissions  under  this  part  are 
contained  in  §  §  725.28  through  725.60. 
In  addition,  the  following  procedures 
apply  fo  EPA  review  of  MCANs 
submitted  under  this  subpart: 

(a)  Length  of  the  review  period.  The 
MCAN  review  period  specified  in 
section  5(a)  of  the  Act  runs  for  90  days 
from  the  date  the  Document  Control 
Officer  for  the  Office  of  Pollution 
Prevention  and  Toxics  receives  a 
complete  MCAN,  or  the  date  EPA 
determines  the  MCAN  is  complete 
under  §  725.33,  unless  the  Agency 
extends  the  period  under  section  5(c)  of 
the  Act  and  §  725.56. 

(b)  Notice  of  expiration  of  MCAN 
review  period.  (1)  EPA  will  notify  the 
submitter  that  the  MCAN  review  period 
has  expired  or  that  EPA  has  completed 
its  review  of  the  MCAN.  Expiration  of 
the  review  period  does  not  constitute 
EPA  approval  or  certification  of  the  new 
microorganism,  and  does  not  mean  that 
EPA  may  not  take  regulatory  action 
against  the  microorganism  in  the  future. 

(2)  After  expiration  of  die  MCAN 
review  period,  in  the  absence  of 
regulatory  action  by  EPA  under  section 
5(el.  5(fl.  or  6(a)  of  the  Act.  the 
.submitter  may  manufacture  or  import 
the  microorganism  even  if  the  submitter 
has  not  received  notice  of  expiration. 

(3}  Early  notification  that  EPA  has 
completed  its  review  does  not  permit 
commencemeTTt  of  manufacture  or 
import  prior  to  the  expiration  of  the  90- 
day  MCAN  review  period. 

(c)  Any  person  submitting  a  MCAN  in 
response  to  the  requirements  of  this 
subpart  shall  not  manufacture,  import, 
-or  process  a  microorganism  subject  to 
this  subpart  until  the  review  period, 
including  all  extensions  and 
suspensions,  has  expired. 


§  725. 1 90    Notice  of  commencement  of 
manufacture  or  import 

(a)  Applicability.  Any  person  who 
commences  the  manufacture  or  import 
of  a  new  microorganism  for  nonexempt, 
general  commercial  use  for  which  that 
person  previously  submitted  a  section 
5(a)  notice  under  this  part  must  submit 
a  notice  of  commencement  (NOC)  of 
manufacture  or  import. 

(b)  When  to  report.  (1)  If  manufacture 
or  import  fcw  nonexempt,  general 
commercial  use  begins  on  or  after  [insert 
date  44  days  after  date  of  publication  in 
the  Federal  Register  of  the  final  rule], 
the  submitter  must  submit  the  NOC  to 
EPA  no  later  than  30  calendar  days  after 
the  first  day  of  such  manufacture  or 
import. 

(2)  If  manufacture  or  import  for 
nonexempt.  general  commercial  use 
began  or  will  begin  before  (insert  date 
44  days  after  date  of  publication  in  the 
Federal  Register  of  the  final  rule],  the 
submitter  must  submit  the  NOC  by 
(insert  date  44  days  after  date  of 
publication  in  the  Federal  Register  of 
the  final  rulel. 

(3)  Submission  of  an  NOC  prior  to  the 
commencement  of  manufacture  or 
import  is  a  violation  of  TSCA  section 
15. 

(c)  Information  to  be  reported.  The 
NOC  must  contain  the  following 
information:  Specific  microorganism 
identity,  MCAN  number,  and  the  date 
when  manufacture  or  import 
commences.  If  the  person  claimed 
microorganism  identity  confidential  in 
the  MCAN,  and  wants  the  identity  to  be 
listed  on  the  confidential  Inventory,  the 
claim  must  be  reasserted  and 
resubstantiated  in  accordance  with 

§  725.85(b).  Otherwise,  EPA  will  list  the 
specific  microorganism  identity  on  the 
public  Inventory. 

(d)  Where  to  submit.  NOCs  should  be 
submitted  to  ihe  address  listed  in 

§  725.25(c). 

Sutipart  E— exemptions  for  Research  and 
Development  Acttvitles 

§  725.200    Scope  and  purpose. 

(a)  This  subpart  describes  exemptions 
from  the  reporting  requirements  under 
subpart  D  of  this  part  for  research  and 
development  activities  involving 
microor^nisms. 

(b)  In  lieu  of  complying  with  subpart 
D  of  this  part,  persons  described  in 

§  725.205  may  submit  a  TSCA 
Experimental  Release  Application 
(TERA)  for  research  and  development 
activities  involving  microorganisms. 

(c)  Exemptions  from  part  725  are 
provided  at  §§725.232,  725.234,  and 
725.238. 

(d)  Submission  requirements  specific 
for  TERAs  are  described  at  §  725.250. 


(e)  Data  requirements  for  TERAs  are 
set  forth  in  §  §  725.255  and  725.260. 

(f)  EPA  review  procedures  specific  for 
TERAs  are  set  forth  in  §§  725.270  and 
725.288. 

(g)  Subparts  A  through  C  of  this  part 
apply  to  any  submission  under  this  " 
subpart . 

§  725.205    Persons  who  may  report  under 
this  subpart. 

(a)  Certain  research  and  development 
activities  involving  microorganisms 
subject  to  TSCA  jurisdiction  are  exempt 
from  reporting  under  this  part.  A  person 
conducting  research  and  development 
activities  which  do  not  meet  the 
conditions  for  the  exemptions  described 
in  §  725.232.  725.234.  or  725.238  may 
report  under  this  subpart. 

(b)  A  person  may  report  under  this 
subpart  for  the  following  research  and 
development  activities: 

(1)  A  person  who  intends  to 
manufacture  or  import  for  commercial 
purposes  a  new  microorganism. 

(2)  A  person  who  intends  to 
manufacture,  import,  or  process  for 
commercial  purposes  a  microorganism 
identified  in  subpart  M  of  this  part  as  a 
significant  new  use.  Additional 
reporting  requirements  for  significant 
new  uses  are  described  in  subpart  L  of 
this  part. 

§  725.232    Activities  subject  to  the 
jurisdiction  of  other  Federal  programs  or 
agencies. 

This  part  does  not  apply  to  any 
research  and  development  activity  that 
meets  all  of  the  following  conditions. 

(a)  Meets  the  requirements  of 
§  725.234(a)  and  (c). 

(b)  Is  receiving  research  funds  from 
another  Federal  agency  which  controls 
the  research  in  accordance  with 
applicable  portions  of  the  NIH 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules."  This 
control  may  be  exercised  through  direct 
regulatory  authority  or  through 
requiring  compliance  with  the  NIH 
Guidelines  as  a  condition  of  receiving 
funds. 

§725.234    Activities  conducted  inside  a 
structure. 

A  person  who  manufactures,  imports, 
or  processes  a  microorganism  is  not 
subject  to  the  reporting  requirements 
under  subpart  D  of  this  part  if  all  of  the 
following  conditions  are  met: 

(a)  The  microorganism  is 
manufactured,  imported,  or  processed 
solely  for  research  and  development 
activities. 

(b)  The  microorganism  is  used  by,  or 
directly  under  the  supervision  of,  a 
technically  qualified  individual,  a« 
defined  in  §  725.3.  The  technically 


qualified  individual  must  maintain 
documentation  of  the  procedures 
selected  to  comply  with  paragraph  (d)  of 
this  section  and  must  ensure  that  the 
procedures  are  used. 

(c)  There  is  no  intentional  testing  of 
a  microorganism  outside  of  a  structure, 
as  structure  is  defined  in  §  725.3. 

(d)  Containment  and/or  inactivation 
controls.  (1)  Selection  and  use  of 
containment  and/or  inactivation 
controls  inside  a  structure  for  a 
particular  microorganism  shaU  take  into 
account  the  following; 

(i)  Factors  relevant  to  the  organism's 
ability  to  survive  in  the  environment. 

(ii)  Potential  routes  of  release  in  air, 
solids  and  liquids;  in  or  on  waste 
materials  and  equipment;  in  or  on 
people,  including  maintenance  and 
custodial  personjiel;  and  in  or  on  other 
organisms,  such  as  insects  and  rodents. 

(iii)  Procedures  for  transfer  of 
materials  between  facilities. 

(2)  The  TQI's  selection  of  containment 
and/or  inactivation  controls  shall  be 
approved  and  certified  by  an  authorized 
official  (other  than  the  TQI)  of  the 
institution  that  is  conducting  the  test 
prior  to  the  commencement  of  the  test. 

(3)  Records  shall  be  developed  and 
maintained  describing  the  selection  and 
use  of  the  containment  and/or 
inactivation  controls,  including 
contingency  plans  for  emergency  clean- 
up or  test  termination,  that  will  be  used 
during  the  test.  These  records,  which  * 
must  be  maintained  at  the  location 
where  the  research  and  development 
activity  is  being  conducted,  shall  be 
submitted  to  the  Agency  at  the  Agency's 
written  request  and  within  the  time 
frame  specified  in  the  Agency's  request. 

(4)  Subsequent  to  Agency  review  of 
records  in  accordance  with  paragraph 
(d)(3)  of  this  section,  changes  to  the 
containment/inactivation  controls 
selected  under  paragraph  (d)(1)  of  this 
.section  must  be  made  upon  Agency 
order.  Failure  to  comply  with  the 
Agency's  order  shall  resuh  in  automatic 
loss  of  eligibility  for  an  exemption 
under  this  section. 

(e)  The  manufacturer,  importer,  or 
processor  notifies  all  persons  in  its 
employ  cm-  tq  whom  it  directly 
distributes  the  microorganism,  who  are 
engaged  in  experimentation,  research,  or 
analysis  on  the  microorganism, 
including  the  mar»ufacture,  processing, 
use.  transport,  storage,  and  disposal  of 
the  microorganism  associated  with 
research  and  development  activities,  of 
any  risk  to  heakh.  identified  tinder 
§  725.235{ah  which  may  be  associated 
with  the  microorganism.  The 
notification  must  be  made  in  accordance 
with  §  725.235(b). 


§  725.235    Conditions  ot  exemption  for 
activities  conducted  inside  a  structure. 

(a)  Determination  of  risks.  (1)  To 
determine  whether  notification  under 
§  725.234(e)  is  required,  the 
manufacturer,  importer,  or  processor 
must  review  and  evaluate  the  following 
information  to  determine  whether  there 
is  reason  to  believe  there  is  anv  risk  to 
health  which  may  be  associated  with 
the  microorganism; 

(i)  Information  in  its  possession  or 
control  concerning  any  significant 
adverse  reaction  of  persons  exposed  to 
the  microorganism  which  may 
reasonably  be  associated  with  such 
exposure. 

(ii)  Information  provided  to  the 
manufacturer,  importer,  or  processor  by 
a  supplier  or  any  other  person 
concerning  a  health  risk  believed  to  be 
associated  with  the  microorganism. 

(iii)  Health  and  environmental  effects 
data  in  its  possession  or  control 
concerning  the  microorganism. 

(iv)  Information  on  health  effects 
which  accompanies  any  EPA  rule  or 
order  issued  under  section  4,  5,  or  6  of 
the  Act  that  applies  to  the 
microorganism  and  of  which  the 
manufacturer,  importer,  or  processor 
has  knowledge. 

(2)  When  the  research  and 
development  activity  is  conducted 
solely  inside  a  laboratory  and  exposure 
to  the  microorganism  is  controlled 
through  the  implementation  of  prudent 
practices  for  handling  microorganisms 
of  unknown  human  health  or 
environmental  effects  and  any 
distribution,  except  for  purposes  of 
disposal,  is  to  other  such  laboratories  for 
further  research  and  development 
activity,  the  information  specified  in 
paragraph  (aMD  of  this  section  need  not 
be  reviewed  and  evaluated.  (For 
purposes  of  this  paragraph  (a)(2),  a 
laboratory  is  d*-fined  as  a  contained 
research  facility,  where  relatively  small 
quantities  of  microorganisms  are  used 
on  a  non-production  basis,  and  where 
activities  involve  the  use  of  containers 
for  reactions,  transfers,  and  other 
handling  of  microorganisms  designed  to 
be  easily  manipulated  by  a  single 
individual.) 

(b)  Notification  to  employees.  (1)  The 
manufacturer,  importer,  or  processor 
must  notify  the  persons  identified  in 
§  725.234Te)  by  means  of  a  container 
labeling  system,  conspicuous  placement 
of  notices  in  areas  where  exposure  may 
occur,  written  notification  to  each 
person  potentially  exposed,  or  any  other 
method  of  notification  which 
adequately  informs  persons  of  health 
risks  which  the  manufacturer,  importer, 
or  processor  has  reason  to  beUeve  may 
be  associated  with  the  microorganism. 


as  determined  under  paragraph  (a)(1)  of 
this  section. 

(2)  If  the  manufacturer,  importer,  or 
processor  distributes  a  microorganism 
manufactured,  imported,  or  processed 
under  this  section  to  persons  not  in  its 
employ,  the  manufacturer,  importer,  or 
processor  must  in  written  form; 

(i)  Notify  those  persons  that  the 
microorganism  is  to  be  used  only  for 
research  and  development  purposes. 

(ii)  Provide  the  notice  of  health  risks 
specified  in  paragraph  (b)(1)  of  this 
section. 

(3)  The  adequacy  of  any  notification 
under  this  section  is  the  responsibility 
of  the  manufacturer,  importer,  or 
processor. 

(c)  No  applicability  to  general 
commercial  use.  A  microorganism  is  not 
exempt  from  reporting  under  subpart  D 
of  this  part  if  any  amount  of  the 
microorganism,  including  as  part  of  a 
mixture,  is  processed,  distributed  in 
commerce,  or  used,  for  any  commercial 
purpo.se  other  than  research  and 
development,  except  where  the 
microorganism  is  processed,  distributed 
in  commerce,  or  used  only  as  an 
impurity  or  as  part  of  an  article. 

(d)  Waste  disposal.  Quantities  of  the 
inactivated  microorganism,  or  mixtures 
or  articles  containing  the  inactivated 
microorganism,  remaining  after 
completion  of  research  and 
development  activities  may  be  disposed 
of  as  a  waste  in  accordance  with 
appUcable  Federal,  State,  and  local 
regulations. 

(e)  Impurities  and  articles.  Quantities 
of  research  and  development 
microorganisms  existing  solely  as 
impurities  in  a  product  or  incorporated 
into  an  article,  in  accordance  with 
paragraph  (c)  of  this  section,  are  not 
subject  to  the  requirements  of  §  725.234 
and  paragraphs  (a)  and  (b)  o^this 
section,  once  research  and  deveic  pment 
activities  have  been  completed. 

(f)  Pesticide  uses.  A  person  who 
manufactures,  imports,  or  processes  a 
microorganism  solely  for  research  and 
development  is  not  required  to  comply 
with  the  requirements  of  this  section  if 
the  person's  exclusive  intention  is  to 
perform  research  and  development 
activities  solely  for  the  purpose  of 
determining  whether  the  microorganism 
can  be  used  as  a  pesticide. 

(g)  Recordkeeping.  A  person  who 
manufactures,  imports,  or  processes  a 
microorganism  under  this  section  must 
retain  the  following  records: 

(1)  Records  describing  selection  and 
use  of  containment  and/or  inactivation 
controls  required  by  §  725.234(d)(3)  and 
certification  by  an  authorized  official 
required  by  §  725.234(d)(2)  for  each 
microorganism. 
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(2)  Copies  or  citations  to  information 
reviewed  and  evaluated  under 
paragraph  (a)(1)  of  this  section  to 
-determine  the  need  to  make  any 
notification  of  risk. 

(3)  Documentation  of  prudent 
laboratory  practices  used  instead  of 
notification  and  evaluation  under 
paragraph  (a)(2)  of  this  section. 

(4)  Documentation  of  the  nature  and 
method  of  notification  under  paragraph 
(b)(1)  of  this  section,  including  copies  of 
any  labels  or  written  notices  used. 

(5)  The  names  and  addresses  of  any 
persons  other  than  the  manufacturer, 
importer,  or  processor  to  whom  the 
substance  is  distributed,  the  identify  of 
the  microorganism,  the  amount 
distributed,  and  copies  of  the 
notifications  required  under  paragraph 
(b)(2)  of  this  section. 

§  725.238    Activities  conducted  outside  a 
structure. 

(a)  Exemption.  (1)  Research  and 
development  activities  involving 
intentional  testing  in  the  environment  of 
certain  microorganisms  listed  in 

§  725.239  may  be  conducted  without 
prior  review  by  EPA  if  all  of  the 
conditions  of  this  section  and  §  725.239 
are  met. 

(2)  The  research  and  development 
activity  involving  a  microorganisnri 
listed  in  §  725.239  must  be  conducted 
by,  or  directly  under  the  supervision  of, 
a  technically  qualified  individual,  as 
defined  in  §725.3. 

(b)  Certification.  To  be  eligible  for  the 
exemption  under  this  section,  a 
manufacturer  or  importer  must  submit 
to  EPA  prior  to  initiation  of  the  activity 
a  document  signed  by  an  authorized 
official  containing  the  following 
information: 

(1)  Name,  address  and  phone  number 
of  the  manufacturer  or  importer 

(2)  Location,  estimated  duration,  and 
planned  start  date  of  the  test 

(3)"Certification  of  the  following: 

(i)  Compliance  with  the  conditions  of 

the  exemption  specified  for  the 

microorganism  in  §  725.239. 
(ii)  Notification  of  the  appropriate 

Federal  and  state  authorities  of  the 

planned  test. 

(c)  Recordkeeping.  Persons  who 
conduct  research  and  development 
activities  under  this  section  must 
comply  with  the  recordkeeping 
requirements  of  §  725.65  and  retain 
documentation  that  supports  their 
compliance  with  the  requirements  of 
this  section  and  the  specific 
requirements  for  the  microorganism  ' 
listed  in  §  725.239. 


§  725.239    Use  of  specific  microorganisms 
in  activities  conducted  outside  a  structure. 

(a)  Bradyrhizobium  japonicum.  To 
qualify  for  an  exemption  under  this 
section,  all  of  the  following  conditions 
must  be  met  for  a  test  involving 
Bradyrhizobium  japonicum: 

(1)  Characteristics  of  recipient 
microorganism.  The  recipient 
microorganism  is  limited  to  strains  of 
Brndyrhizobium  japonicum. 

(2)  Modification  of  traits,  (i)  The 
introduced  genetic  material  must  meet 
the  criteria  for  poorly  mobilizable  listed 
in  §  725.421(c). 

(ii)  The  introduced  genetic  material 
must  consist  only  of  the  following 
components: 

(A)  The  structural  gene(s)  of  interest, 
which  have  the  following  limitations: 

(J)  For  antibiotic  resistance,  the 
structural  gene  may  originate  from  any 
source. 

(2)  For  traits  other  than  antibiotic 
resistance,  the  structural  gene  must  be 
limited  to  the  genera  Bradyrhizobium 
and  Rhizobium. 

(B)  The  regulatory  sequences 
permitting  the  expression  of  solely  the 
gene(s)  of  interest. 

(C)  Associated  nucleotide  sequences, 
needed  to  move  genetic  material, 
including  linkers,  homopolymers, 
adaptors,  transposons,  insertion 
sequences,  and  restriction  enzyme  sites. 

(D)  The  vector  nucleotide  sequences 
needed  for  vector  transfer. 

(E)  The  vector  nucleotide  sequences 
needed  for  vector  maintenance. 

(3)  Limitations  on  exposure,  (i)  The 
test  site  area  must  be  no  more  than  5 
terrestrial  acres. 

(ii)  The  technically  qualified 
individual  must  select  appropriate 
methods  to  limit  the  dissemination  of 
modified  Bradyrhizobium  japonicum. 

(b)  Rhizobium  meliloti.  To  qualify  for 
an  exemption  under  this  set  tion,  all  of 
the  following  conditions  must  be  met 
for  a  test  involving  Rhizobium  meliloti: 

(1)  Characteristics  of  recipient 
microorganism.  The  recipient 
microorganism  is  limited  to  strains  of 
Rhizobium  meliloti. 

(2)  Modification  of  traits,  (i)  The 
introduced  genetic  material  must  meet 
the  criteria  for  poorly  mobilizable  listed 
in  §  725.421(c)  of  this  part. 

(ii)  The  introduced  genetic  material 
must  consist  only  of  the  following 
components: 

(A)  The  structural  gene(s)  of  interest, 
which  have  the  following  limitations: 

(J)  For  antibiotic  resistance,  the 
structural  gene  may  originate  from  any 
source. 

(2)  For  traits  other  than  antibiotic 
resistance,  the  structural  gene  must  be 
limited  to  the  genera  Bradyrhizobium 
Mi-.d  Rhizobium. 


(B)  The  regulatory  sequences 
permitting  the  expression  of  solely  the 
gene(s)  of  interest. 

(C)  Associated  nucleotide  sequences 
needed  to  move  genetic  material, 
including  linkers,  homopolymers, 
adaptors,  transposons,  insertion 
sequences,  and  restriction  enzyme  sites. 

(D)  The  vector  nucleotide  sequences 
needed  for  vector  transfer. 

(E)  The  vector  nucleotide  sequences 
needed  for  vector  maintenance. 

(3)  Limitations  on  exposure,  (i)  The 
test  site  area  must  be  no  more  than  5 
terrestrial  acres. 

(ii)  The  technically  qualified 
individual  must  select  appropriate 
methods  to  limit  the  dissemination  of 
modified  Rhizobium  meliloti. 

§  725.250    Procedural  requirements  for  this 
subpart 

General  requirements  for  all 
submissions  under  this  part  are 
contained  in  §  725.25.  In  addition,  the 
following  requirements  apply  to 
applications  submitted  under  this 
subpart:  

(a)  When  to  submit  the  TERA.  Each 
person  who  is  eligible  to  submit  a  TERA 
under  this  subpart  must  submit  the 
TERA  at  least  60  calendar  days  prior  to 
initiating  the  proposed  research  and 
development  activity. 

(b)  Contents  of  the  TERA.  Each  person 
who  submits  a  TERA  under  this  subpart 
must  provide  the  information  and  test 
data  described  in  §§  725.255  and 
725.260.  In  addition,  the  submitter  must 
supply  sufficient  information  to  enable 
EPA  to  evaluate  the  effects  of  all 
activities  for  which  approval  is 
requested. 

fc)  A  person  described  under 
§  725.205  may  submit  a  TERA  for  one  or 
more  microorganisms  and  one  or  more 
research  and  development  activities, 
including  a  research  program. 

(d)  EPA  will  either  approve  the  TERA, 
with  or  without  conditions,  or 
disapprove  it  under  procedures 
established  in  this  subpart. 

(e)  The  manufacturer,  importer,  or 
processor  who  receives  a  TERA 
approval  must  comply  with  all  terms  of 
the  approval  and  remains  liable  for 
compliance  with  all  terms,  regardless  of 
who  conducts  the  research  and 
development  activity.  Any  person 
conducting  the  research  and 
development  activity  approved  under 
the  TERA  must  comply  with  all  terms 
of  the  TERA  approval. 

(0  Recordkeeping.  Persons  submitting 
a  TERA  must  comply  with  the 
recordkeeping  requirements  of  §  725.65. 
In  addition,  the  following  requirements 
apply  to  TERAs: 

(1)  Each  person  submitting  a  TERA  " 
under  this  part  must  retain 


documentation  of  information  contained 
in  the  TERA  for  a  period  of  3  years  from 
the  date  that  the  results  of  the  study  are 
submitted  to  the  Agency. 

(2)  Summaries  of  all  data, 
conclusions,  and  reports  resulting  from 
the  conduct  of  the  research  and 
development  activity  under  the  TERA 
must  be  submitted  to  the  EPA  address 
identified  in  §  725.25(c)  within  1  year  of 
the  termination  of  the  activity. 

§  725.255    Information  to  be  included  in  the 
TERA. 

(a)  To  review  a  TERA,  EPA  must  have 
sufficient  information  to  permit  a 
reasoned  evaluation  of  the  health  and 
environmental  effects  of  the  planned 
test  in  the  environment.  The  person 
seeking  EPA  approval  must  submit  all 
information  known  to  or  reasonably 
ascertainable  by  the  submitter  on  the 
microorganism  and  the  research  and 
development  activity,  including 
information  not  listed  in  paragraphs  (c). 
(d).  and  (e)  of  this  section  that  the 
person  believes  will  be  useful  for  EPA's 
risk  assessment.  The  TERA  must  be  in 
writing  and  must  include  at  least  the 
information  described  in  the  following 

.  paragraphs. 

(b)  When  specific  information  is  not 
-  submitted,  an  explanation  of  why  such 

information  is  not  available  or  not 
applicable  must  be  included. 

(c)  Persons  applying  for  a  TERA.  must 
include  the  submitter  identification  and 
microorganism  identity  information 
required  for  MCANs  in  §  725.155(c), 
(d)(1).  and  {d)(2). 

(dj  Persons  applying  for  a  TERA  must 
submit  phenotypic  and  ecological 
characteristics  information  required  in 
§  725.155(cyt3)  as  it  relates  directly  to 
the  conditions  of  the  proposed  research 
and  development  activity. 

te^  Pbrsons  applying  fbr  a  TERA  must 
also  submit  the  following  information 
about  the  proposed  research  and 
development  activity: 

[1]  A  detailed  description  of  the 
proposed  research  and  development 
activity,  (i)  The  objectives  and 
significance  of  the  activity  and  a 
rationale  for  testing  the  microorganisms 
in  the  environrnont. 

(ii)  Number  of  cells  released 
(including  viabthty  per  volume  if 
appbcabte)  and  the  method(s}  of 
application  or  release. 

(iii)  Characteristics  of  the  test  site<s). 
including  kic^ion.  geographical, 
physical.  cheiiDcai.  and  biological 
features,  proximity  to  Innnan  habitation 
or  activity,  and  descriptioa  of  site 
characteristics  that  would  influence 
dispersal  or  ce«£aeiaeiit. 

(iv)  Target  orgenisffis  (if  the 
microoi^nisRiis)  to- be  tested  has  an 


intended  target),  mcluding 
identification  of  each  target  organism 
and  anticipated  mechanism  and  resuU 
of  interaction. 

(v)  Planned  start  date  and  duration  of 
each  activity. 

(vi)  Evidence  that  State  authorities 
have  been  notified. 

(2)  Information  on  monitoring, 
confinement,  mitigation,  and  emergency 
termination  procedures,  (i)  Confinement 
procedures  for  the  activity,  access  and 
security  measures,  and  procedures  for 
routine  termination  of  the  activity. 

(ii)  Mitigation  and  emergency 
procedures. 

(iii)  Measures  to  detect  and  control 
potential  adverse  effects. 

(iv)  Name  of  principal  investigator 
and  chief  of  site  personnel  responsible 
for  emergency  procedures. 

(v)  Personal  protective  equipment, 
engineering  controls,  and  procedures  to 
be  followed  to  minimize  dispersion  of 
the  microorganism(s)  by  people, 
machinery,  or  equipment. 

(vi)  Procedures  for  disposal  of  any 
articles,  waste,  clothing,  machinery,  or 
other  equipment  involved  in  the 
experimental  release,  including 
methods  for  inactivation  of  the 
microorganism,  containment, 
disinfection,  and  disposal  of 
contaminated  items. 

%  725.260    Submission  of  tiealtti  and 
environmentat^  effects  data. 

Each  TERA  must  contain  all  available 
data  concerning  actual  or  potential 
effects  on  human  health  or  the 
environment  of  the  new  microorganism 
"that  are  in  the  possession  or  control  of 
the  submitter  and  a  description  of  other 
data  known  to  or  reasonably 
ascertainable  by  rhe  submitter  that  will 
permit  a  reasoned  evaluation  of  the 
planned  test  in  the  environment.  The 
data  must  be  reported  in  the  manner 
described  in  §  725.160(a)(3)  and  (b)(3). 

§725.270    EPA  review  Of  tiie  TERA. 

General  procedures  for  review  of  all 
submissions  under  this  part  are 
contained  in  §^§  725.28  through  725.60. 
In  addition,  the  following  procedures 
apply  to  EPA  review  of  applications 
submitted  under  this  subpart: 

(a)  Length  of  the  review  period.  (1) 
The  review  period  for  the  TERA  will  be 
60  days  from  the  date  the  Document 
Control  Officer  for  the  Office  of 
Pollution  Prevention  aid  Toxics 
receives  a  complete  TERA.  or  the  date 
EPA  determines  the  TERA  is  complete 
under  §  725.33,  unless  EPA  finds  good 
cause  for  an  extension  under  §  725.56. 

(2)  A  submitter  shall  not  proceed  with 
the  research  and  development  activity 
described  in  the  TERA  Boless  and  until 


EPA  provides  written  approval  of  the 
TERA.  A  submitter  may  receive  early 
approval  if  a  review  is  completed  in  less 
than  60  days, 

(b)  EPA  decision  regarding  proposed 
TERA  activity,  (l)  A  decision 
concerning  a  TERA  under  this  subpart 
will  be  made  by  the  Administrator,  or  a 
designee. 

(2)  If  EPA  determines  that  the 
proposed  research  and  development 
activity  for  the  microorganism  does  not 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment.  EPA 
will  notify  the  submitter  that  the  TERA 
is  approved  and  that  the  submitter  can 
proceed  with  the  proposed  research  and 
development  activity  described  in  the 
TERA. 

(3)  EPA  may  include  conditions  in  its 
approval  of  the  TERA  that  would  be 
stated  in  a  TERA  agreement  under 
paragraph  (c)  of  this  section. 

(4)  If  EPA  concludes  that  the 
proposed  research  and  development 
activity  may  present  an  unreasonable 
risk  of  injury  to  human  health  or  the 
environment.  EPA  will  deny  the  TERA 
and  will  provide  reasons  for  the  denial 
in  writing. 

(c)  TERA  agreement.  (1)  The  TERA 
agreement  is  legally  binding  on  the 
TERA  submitter  and  the  Agency.  The 
TERA  submitter  agrees  to  be  bound  by 
the  requirements  set  out  in  the 
agreement  and  also  certifies  that  all  data 
submitted  to  the  Agency  is  true  and 
correct. 

(2)  If  EPA  approves  a  TERA.  the 
submitter  must  conduct  the  research 
and  development  activity  only  as 
described  in  the  TERA  agreement  and  in 
accordance  with  any  conditions  set 
forth  by  EPA  in  its  approval  of  the 
TERA  agreement. 

(3)  Any  persorfwho  fails  to  comply 
with  any  requirement  or  condition  of 
the  TERA  agreement  shall  be  in 
violation  of  sections  5  and  15  of  TSCA 
and  so  subject  to  civil  and  criminal 
penalties  under  section  16  of  TSCA. 

§  725.as    Revocation  or  modification  of 
TERA  approval. 

(a)  Significant  questions  about  risk. 
(1)  If.  after  approval  of  a  TERA  under 
this  subpart.  EPA  receives  information 
which  raises  significant  questions  about 
the  Agency's  determination  that  the 
activity  does  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  tvill 
notify  the  submitter  in  writing  of  those 
questions. 

(2)  The  submitter  may.  within  10  days 
of  receipt  of  EPA's  notice,  provide  in 
writing  additional  information  or 
arguments  concerning  the  significance 
of  the  questions  and  whether  EPA 
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should  modify  or  revoke  the  approval  of 
the  TERA. 

(3)  After  considering  any  such 
information  and  arguments,  EPA  will 
decide  whether  to  change  its 
determination  regarding  approval  of  the 
TERA. 

(i)  If  EPA  determines  that  it  will 
continue  to  approve  the  TERA,  it  will 
notify  the  submitter  in  writing.  In 
continuing  to  approve  a  TERA,  EPA 
may  prescribe  additional  conditions 
which  must  be  followed  by  the 
submitter.  In  this  case,  EPA  may  reserve 
the  right  to  review  the  test  data  and 
revoke  the  TERA  approval  after  some 
time  period. 

(ii)  If  EPA  concludes  that  it  can  no 
longer  approve  the  TERA,  it  will  notify 
the  submitter  in  writing  and  state  its 
reasons.  In  that  event,  the  submitter 
must  terminate  the  research  and 
development  activity  within  48  hours  of 
receipt  of  the  notice  in  accordance  with 
directions  provided  by  EPA  in  the 
notice. 

(b)  Evidence  of  unreasonable  risk.  (1) 
If,  after  approval  of  a  TERA  under  this 
subpart,  EPA  receives  information 
which  indicates  that  the  proposed 
research  and  development  activity  will 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment,  EPA 
will  notify  the  submitter  in  v.-riting  and 
state  its  reasons. 

(2)  The  submitter  must  provide 
additional  safeguards  or  terminate  the 
research  and  development  activity  in 
accordance  with  directions  provided  by 
EPA  in  the  notice. 

(3)  The  submitter  may  then  submit 
additional  information  or  arguments 
concerning  the  matters  raised  by  EPA 
and  whether  EPA  should  modify  or 
revoke  the  approval  of  the  TERA  in 
accordance  with  paragraph  (a)(2)  of  this 
section. 

(4)  EPA  will  considerthe  information 
and  arguments  under  paragraph  {a)(3)  of 
this  section. 

(5)  The  submitter  may  resume  the 
activity  only  upon  written  notice  from 
EPA  that  EPA  has  approved  resumption 
of  the  activity.  In  approving  resumption 
of  an  activity,  EPA  may  prescribe 
additional  conditions  which  mu.st  be 
followed  by  the  submitter. 

I     (c)  Modifications.  If,  after  approval  of 
a  TERA  under  this  subpart,  the 
submitter  concludes  that  it  is  necessary 
to  alter  the  conduct  of  the  research  and 
development  activity  in  a  manner  which 
I  would  result  in  the  activity  being 
different  from  that  described  in  the 
jTfRA  agreement  and  any  conditions 
EPA  prescribed  in  its  approval,  the 
submitter  must  inform  the  EPA  contact 
for  the  TERA  and  may  not  modify  the 
activity  without  the  approval  of  EPA. 


Subpart  F— Exemptions  for  Test  Marketing 

§  725.300    Scope  and  purpose. 

(a)  This  subpart  describes  exemptions 
from  the  reporting  requirements  under 
subpart  D  of  this  part  for  test  marketing 
activities  involving  microorganisms. 

(b)  In  lieu  of  complying  with  subpart 
D  of  this  part,  persons  described  in 

§  725.305  may  submit  an  application  for 
a  test  marketing  exemption  (TME). 

(c)  Submission  requirements  specific 
for  TME  applications  are  described  at 
§725.350. 

(d)  Data  requirements  for  TME 
applications  are  set  forth  in  §  725.355. 

(e)  EPA  review  procedures  specific  for 
TMEs  are  set  forth  in  §  725.370. 

(f)  Subparts  A  through  C  of  this  part 
apply  to  any  submission  under  this 
subpart. 

§  725.305    Persons  who  may  report  under 
this  subpart 

A  person  identified  in  this  section 
may  apply  for  a  test  marketing 
exemption.  EPA  may  grant  the 
exemption  if  the  person  demonstrates 
that  the  microorganism  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment  as  a  result  of  the  test 
marketing.  A  person  may  report  under 
this  subpart  for  the  following  test 
marketing  activities: 

(a)  A  person  who  intends  to 
manufacture  or  import  for  commercial 
purposes  a  new  microorganism. 

(b)  A  person  who  intends  to 
manufacture,  import,  or  process  for 
commercial  purposes  a  microorganism 
identified  in  subpart -M  of  this  part  as  a 
significant  new  use. 

§  725.350    Procedural  requirements  for  this 
subpart 

General  requirements  for  all 
submissions  under  this  part  are 
contained  in  §  725.25.  In  addition,  the 
following  requirements  apply  to 
applications  submitted  under  this 
subpart: 

(a)  Prenotice  consultation.  EPA 
strongly  suggests  that  for  a  TME,  the 
submitter  contact  the  Agem^y  for  a 
prenotice  consultation  regarding 
eligibility  for  a  TME. 

lb)  When  to  submit  a  TME.  Each 
manufacturer  or  importer  who  is  eligible 
to  submit  a  TME  under  this  subpart 
must  submit  the  TME  at  least  45 
calendar  days  before  commencing  the 
test  marketing  activity, 

(c)  Recordkeeping.  Each  person  who 
is  granted  a  TME  must  comply  with  the 
recordkeeping  requirements  of  §  725.65. 
In  addition,  any  person  who  obtains  a 
TME  must  retain  documentation  of 
compliance  with  any  restrictions 
imposed  by  EPA  when  it  grants  the 
TME.  This  information  must  be  retained 


for  3  years  from  the  final  date  of 
manufacture  or  import  under  the 
exemption. 

§  725.355    Information  to  be  included  in  the 
TME  application. 

(a)  To  review  a  TME  application,  EPA 
must  have  sufficient  information  to 
permit  a  reasoned  evaluation  of  the 
health  and  environmental  effects  of  the 
planned  test  marketing  activity.  The 
person  seeking  EPA  approval  must 
submit  all  information  known  to  or 
reasonably  ascertainable  by  the 
submitter  on  the  microorganism  and  the 
test  marketing  activity,  including 
information  not  listed  in  paragraphs  (c), 
(d),  and  (e)  of  this  section  that  the 
person  believes  will  demonstrate  that 
the  microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  as  a  result  of  the  test 
marketing.  The  TME  application  must 
be  in  writing  and  must  include  at  least 
the  information  described  in  paragraphs 
(b),  (c),  (d),  and  (e)  of  this  section. 

(b)  When  specific  information  is  not 
submitted,  an  explanation  of  why  such 
information  is  not  available  or  not 
applicable  must  be  included. 

(c)  Persons  applying  for  a  TME  must 
submit  the  submitter  identification  and 
microorganism  identity  information 
required  for  MCANs  in  §  725.155(c), 
(d)(1),  and  (d)(2). 

(d)  Persons  applying  for  a  TME  must 
submit  phenotypic  and  ecological 
characteristics  information  required  in 
§  725.155(dK3)  as  it  relates  directly  to 
the  conditions  of  the  proposed  test 
jnarketing  activity. 

(e)  Persons  applying  for  a  TME  must 
also  submit  the  following  information 
about  the  proposed  test  marketing 
activity: 

(1)  Proposed  test  marketing  activity. 
(i)  The  maximum  quantity  of  the 
microorganism  which  the  applicant  will 
manufacture  or  import  for  test 
marketing. 

(ii)  The  maximum  number  of  persons 
who  may  be  provided  the 
microorganism  during  test  marketing. 

(iii)  The  maximum  number  of  persons 
who  may  be  exposed  to  the 
microorganism  as  a  result  of  test 
marketing,  including  information 
regarding  duration  and  route  of  such 
exposures. 

(iv)  A  description  of  the  test 
marketing  activity,  including  its 
duration  and  how  it  can  be 
distinguished  from  full-scale 
commercial  production  and  research 
and  development  activities. 

(2)  Health  and  environmental  effects 
data.  All  existing  data  regarding  health 
and  environmental  effects  of  the 


microorganism  must  be  reported  in 
accordance  with  §  725.160. 

§  725.370    EPA  review  of  the  TME 
application. 

General  procedures  for  review  of  all 
submissions  under  this  part  are 
contained  in  §  §  725.28  through  725.60. 
In  addition,  the  following  procedures 
apply  to  EPA  review  of  TME 
applications  submitted  under  this 
subpart: 

(a)  No  later  than  45  days  after  EPA 
receives  a  TME.  the  Agency  will  either 
approve  or  deny  the  application. 
^      (b)  A  submitter  may  only  proceed 
with  test  marketing  activities  after 
receipt  of  EPA  approval. 

(c)  In  approving  a  TME  application, 
EPA  may  impose  any  restrictions 
necessary  to  ensure  that  the 
microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  health  and 
the  environment  as  a  result  of  test 
marketing. 

Subpart  G — Exemption  for  Microorganisms 
in  General  Ck>mmercial  Use 

§  725.400    Scope  and  purpose. 

(a)  This  subpart  describes  exemptions 
from  reporting  under  subpart  D  of  this 
part,  and  from  review  under  this  part 
altogether,  for  manufacturing  and 
importing  of  certain  new 
microorganisms  for  general  commercial 
use. 

(b)  Recipient  microorganisms  eligible 
for  the  tiered  exemption  from  review 
under  th's  part  arc  listed  in  §  725.420. 

(c)  Criteria  for  the  introduced  genetic 
material  contained  in  the  new 
microorganisms  are  described  in 
•§725.421. 

(d)  Physical  containment  and  control 
technologies  are  described  in  §  725.422. 

(e)  The  conditions  for  the  Tier  I 
exemption  are  listed  in  §  725.424. 

(f)  In  lieu  of  complying  with  subpart 
D  of  this  part,  persons  using  recipient 
microorganisms  eligible  for  the  tiered 
exemption  may  submit  a  Tier  II 
exemption  request.  The  limited 
reporting  requirements  for  the  Tier  II 

.  exemption,  including  data 
-  requirements,  are  described  in 
§§725.450  and  725.455. 

(g)  EPA  review  procedures  for  the  Tier 
II  exemption  are  set  forth  in  §  725.470. 

(h)  Subparts  A  through  C  of  this  part 
•apply  to  any  submissijon  under  this 
subpart. 

§  725.420    Recipient  microorganisms. 

The  following  recipient 
microorganisms  are  eligible  for  either 
exemption  under  this  part: 

(a)  Acetobacter  aceti. 

(b)  Aspergillus  niger.    . 

(c)  Aspergillus  oiyzae. 


(d)  Bacillus  licheniformis. 

(e)  Bacillus  subtilis. 

(f)  Clostridium  acetobutylicum. 

(g)  Escherichia  coli  K-12. 
(h)  Penicillium  roqueforti. 

[i]  Saccharomyces  cerevisiae. 
(j)  Saccharomyces  uvarum. 

§  725.421    Introduced  genetic  material. 

For  a  new  microorganism  to  qualify 
for  either  exemption  under  this  subpart, 
introduced  genetic  material  must  meet 
all  of  the  criteria  listed  in  this  section.' 

(a)  Limited  in  size.  The  introduced 
genetic  material  must  consist  only  of  the 
following: 

(1)  The  structural  gene(s)  of  interest. 

(2)  The  regulatory  sequences 
permitting  the  expression  of^solely  the 
gene{s)  of  interest. 

(3)  Associated  nucleotide  sequences 
needed  to  move  genetic  material, 
including  linkers,  homopolymers. 
adaptors,  transposons.  insertion 
sequences,  and  restriction  enzyme  sites. 

(4)  The  nucleotide  sequences  needed 
for  vector  transfer. 

(5)  The  nucleotide  sequences  needed 
for  vector  maintenance. 

(b)  Well  characterized.  For  introduced 
genetic  material,  well  characterized 
means  that  the  following  have  been 
determined: 

(1)  The  function  of  all  of  the  products 
expressed  from  the  structural  gene(s). 

(2)  The  function  of  sequences  that 
participate  in  the  regulation  of 
expression  of  the  structural  gene(s). 

(3)  i'he  presence  or  absence  of 
associated  nucleotide  sequences. 

(c)  Poorly  mobilizable.  The  ability  of 
the  introduced  genetic  material  to  be 
transferred  and  mobilized  is  inactivated, 
with  a  resulting  frequency  of  transfer  of 
less  than  10-»  transfer  events  per 
recipient. 

(d)  Free  of  certain  sequences.  The 
introduced  genetic  material  must  not 
contain  any  part  of  the  nucleotide 
sequences  that  encode  the toxins 
described  in  this  paragraph  (d). 
Although  these  toxins  are  listed 
according  to  the  source  organism,  it  is 
use  of  the  nucleotide  sequences  that 
encode  the  toxins  that  are  being 
restricted  and  not  the  use  of  the  source 
organisms.  The  source  organisms  are 
listed  to  provide  specificity  in 
identification  of  sequences  whose  use  is 
restricted.  Similar  or  identical 
sequences  may  be  isolated  from 
organisms  other  than  those  listed  below. 
Comparable  toxin  sequences,  regardless 
of  the  organism  from  which  they  are 
derived,  must  not  be  included  in  the 
introduced  genetic  material.  Toxin 
synonyms  are  included  in  parentheses. 


(1)  Sequences  for  protein  synthesis 
inhibitor. 


Sequence  Source 


Toxin  Name 


Corynebacterium        Diphthena  town 

diphthenae  &  C 

ulcerans 
Pseixiomonas  Exotoxin  A 

aeruginosa 
Shigella  Shigella  toxin  (Shiga 

dysenteriae  toxin,  Shigella 

dysentenae  type  i 
toxin.  Veroceil  toxin, 
Abrus  precatorius.       Abrin 

seeds 
Rictnjs  communis.      Ricin 

seeds 

(2)  Sequences  for  neuroto.xms 
Sequence 


Source 


Toxin  Name 


Clostridium 

Neurotoxins  A.   B    Cl     0 

tjotulinum 

E.  '^    G  (Botulinum  tox 

ins,  Ixjtulinai  to»'n'' 

Clostridium 

Tetanus                       toxin 

tetani 

(tetanospasmin) 

Proteus  miratutis 

Neurotoxin 

Staphylococcus 

Alpha  toxin  (alpha  lysin) 

aureus 

Yersinia  pestis 

Murine  toxin 

Snake  toxins 

Bur^garus 

Caeruleotoxin 

caeruleus 

Bungarus 

Beta-bKjngarotoxin 

multicinctus  • 

(phospholipase) 

Crotalus  spp. 

Crotoxin  (phospholipase) 

Dendroaspis 

Neurotoxin 

vindis 

Naja  naja  van- 

Neurotoxin 

eties 

Notechia 

Notexin  (phospholipase) 

scutatus 

Oxyuranus 

Taipoxin 

scutellatus 

InvertetKate 

toxins 

Chironex  flecken 

Neurotoxin 

Androctnus 

Neurotoxin 

australis 

Centruroides 

Neurotoxin 

sculpturatus 

(3)  Sequences  for  oxygen  labile 

cytolysins. 

• 

Sequence 
Source 

Toxin  Name 

Bacillus  alve 

Alveolysin 

Bacillus  cereus 

Cereolysin 

Bacillus 

Laterospordysin 

laterosporus 

Bacillus 

Thoringiolysin 

■  thuringiensis 

Clostridium 

Lysin 

bifermentans 

Clostridium 

Lysin 

botulinum 

Clostridium 

LyS4n 

caproicum 

Clostndium 

Delta-toxin 

chauvoei 

Clostndium 

Epsilon-toxin 

histolytKum 
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Sequence 

Source 


Toxin  Nanf>e 


16)  Sequences  that  are  general 

cytotoxins. 


Gamma-k»to 

Delta-toxio 

Theta- toxin  (Pertnrigo>ysin) 

Delta-toxin 

Lysin 

Tetanolysin 

bstenolysin  (A  B) 


Clostridium 

novyi 
Clostridium 

oedematiens 
Clostridium 

perlnngens 
Clostridium 

septicum 
Clostridium 

sordettu 
Clostridium 

tetani 
Listeria 

iDonocytogen- 

es 
Streptococcus         Pneumolysm 

pr)eunioniae 
Streptococcus         Slreptotysm  O  (SLO) 

pyogefie 

(4)  Spqiifnces  for  toxins  afffcting 
nwmhrane  function. 


Sequence  Soofce 
Bacillus  anthtacts 

Bacillus  cereus 

Bordetella  pertussis 


Clostridium 

botulmum 
Clostridium  difficile 
Clostridium 

perfringens 
Esctienctiia  coli  & 

o»ier 

Enterobadenace- 

ae  spp, 

Legtorrella 

pneumoptiila 
Vibno  cholerae  <S 

Vibno  mimtcus 

(5) Sequences  th 
integrity. 

Sequence  Source 

Clostridium 

bifermentans  & 

other  Clostridium 

spp 
Clostridium 

perfringens 


Corynetiacterium 

pyogenes  S 

other 

Corynebacierium 

spp. 
Staphylococcus 

aureus 


Toxin  Name 

Edema  tactor  (Factws  I 
tl);  Lethal  tactof  (Fac- 
tors II  lit) 

Enterotoxin 
(diarrheagenic  toxin, 
mouse  letfal  tactor) 

Adenylate  cyclase 
(Heat-lab«te  taclof); 
Pertussigen  (pertus- 
sis toxin,  tsiet  activat- 
ing lactof,  htstamne 
sensitizing  tactor, 
lymphocytosis  pro- 
moting (actor) 

C2  toxin 

Enterotoxin  (toxin  A) 
Beta-toxin;  Delta-toxin 

Heat-labile  enterotoxms 
(LT);  Heat-stabte 
enterotoxms  (STa. 
STi  subtypes  STia 
STlb;alsoSTb.  STIl) 

Cyto«ysin 

Cholera  toxin 
(ctKJteragen) 

af'tiffect  membrane 


Toxin  Narhe 


Lectthinase 


Alpna-toxtn 

(phospholipase  C, 

lecithinase); 

Enterotoxin 
Cytolysin 

(phospholipase  C). 

Ovis  toxin 

(sphingomyelinase  D) 

Beta-lysm  (beta  toxin) 


Sequence  Source 

Adenia  digitata 
Aeromonas 

hydrophila 
Clostridium  difficile 
Clostridium 

perfringens 
Escbenchta  cob  S 

other 

Enterobacteriace- 

ae  spp. 
Pseudomonas 

aeruginosa 
Staphylococcus 

aureus 


Staphylococcus 

aureus  A 

Pseudomonas 

aeruginosa 
Streptococcus 

pyogenes 


Yersinia 
enterocolitica 


JoKtnName 

Modeccin 
Aero*ys»n  (tieta-tysin, 

cytotoxic  tysm) 
Cytotoxin  (toxin  B> 
Beta-toxirv  Epsitorv 

loxirr.  Kappa-toxin 
Cytotoxin  (Shiga-like 

toxin.  Vero  ce9  to«in) 


Proteases 

Gamma  ^,Sln  (Gamna 
tox«i);  Er>tefotoxins 
(SEA.  SEB.  SEC. 
SED  SEE).  Pyrogemc 
exotoxins  A  B;  Toxic 
shocV  syndrome  tox- 
ins (TSST-I) 

Letxocidin  ((eukocidin, 
cytotoxin) 


Streptolysin  S  (SLS); 
Erythrogenic  toxins 
(scarlet  lever  toxins, 
pyrogentc  exotoxins) 

Meat-staWe  enterotoxins 
(ST) 


§  725.422    Pt)ysic3l  containment  and 
control  technotogles. 

All  of  the  following  criteria  for  the 
physical  containment  and  control 
technologies  of  the  facility  are  required 
for  a  Tier  1  exemption  and  serve  as 
guidance  for  a  Tier  II  exemption: 

(a)  The  structure  is  designed  and 
operated  to  contain  the  microorganisms. 

(b)  Limit  entry  only  to  those  persons 
whose  presence  is  critical  to  the 
reliability  or  safety  of  the  activity. 

(c)  Provide  written,  publi.shed,  and 
implemented  procedures  for  the  safety 
of  personnel  and  control  of  hygiene. 

(d)  Include  inactivation  procedures 
demonstrated  and  documented  to  be 
effective  against  the  new  microorganism 
contained  in  liquid  and  solid  wastes 
prior  to  disposal  of  the  wastes.  The 
inactivation  procedures  must  reduce 
microbial  concentrations  b>  at  least  6 
logs  in  liquid  and  solid  wastes. 

(k)  Provide  and  document 
effectiveness  of  features  to  reduce 
mhjrobial  concentration  by  at  least  2 
logs  in  aerosols  and  exhaust  gases 
released  from  the  struflure. 

(0  Include  and  document  systems  for 
controlling  dissemination  of  the 
microorganisms  through  other  routes. 

(g)  Have  in  place  fmergen«;y  cle..^n-Hp 
procedures. 

§  725.424    Requirements  for  ttie  Tier  I 
exemptton. 

(a)  Conditions  of  exemption.  The 
manufacture  or  import  of  a  new 


microorganism  for  general  commercial 
use  is  not  subject  to  review  under  this 
part  if  all  of  the  following  conditions  are 
met: 

(1)  The  recipient  microorganism  is 
listed  and  meets  any  requirements 
speciHed  in  §  725.420. 

(2)  The  introduced  genetic  material 
meets  the  criteria  under  §  725.421. 

(3)  The  physical  containment  and 
control  technologies  of  any  facility  in 
which  the  microorganism  will  be  used 
meet  the  criteria  under  §725.422. 

(4)  The  manufacturer  or  importer 
submits  a  certification  described  in 
paragraph  (b)  of  this  section  to  EPA  30 
days  before  commencing  initial 
manufacture  or  import. 

(5)  The  manufacturer  or  importer 
complies  with  the  recordkeeping 
requirements  of  §  725.65  and  maintains 
records  that  verify  compliance  with  the 
following: 

(i)  The  certifications  made  in 
paragraph  (b)  of  this  section. 

(ii)  All  the  eligibility  criteria  for  the 
Tier  I  exemption  including  the  criteria 
for  the  recipient  microorganism,  the 
introduced  genetic  material,  the 
physical  containment  and  control 
technologies. 

(b)  Certification.  To  be  eligible  for  the 
exemption  under  this  subpart,  a 
manufacturer  or  importer  must  submit 
to  EPA  a  docunwnt  signed  by  a 
responsible  company  official  containing 
the  information  listed  in  this  paragraph. 

(1)  Name  and  address  of  manufat:Jun>r 
or  importer. 

(2)  Date  when  manufacture  or  import 
is  expected  to  begin. 

(3j  Certification  of  the  following: 

(i)The  recipient  microorganism  is  one 
of  those  listed  in  §  725.420 

(ii)  Compliance  with  the  intro<hue«l 
genetic  material  criteria  desc;ribed  in 
§725.421. 

(iii)  Compliance  with  the  containimiut 
requirements  described  In  §725.422, 
including  the  provision  in  paragraph 
(a)(3)  of  this  section. 

(4)  The  site  of  waste  disposal  and  the 
type  of  permits  for  disposal,  the  pennit 
numbers  and  the  institutions  issuing  thi' 
pprmits. 

(5)  The  certification  statement 
required  in  §  725.25(b). 

§  725.426    Liability  of  the  manufacturer  or 
importer  wtio  uses  ttie  Tier  I  exemption. 

The  Tier  I  exemption  under  §  72.T.424 
applies  only  to  a  manufacturer  or 
importer  of  a  new  micTOorganism  that 
certifies  that  the  microorganism  will  be 
used  in  all  cases  in  compliance  with 
§§725.420,  725.421,  and  725.422. 


§  725.428    Requirements  (or  the  Tier  II 
exemption. 

The  manufacturer  or  importer  of  a 
new  microorganism  for  general 
commercial  use  may  submit  to  EPA  a 
Tier  II  exemption  request  in  lieu  of  a 
MCAN  under  subpart  D  of  this  part  if  all 
of  the  following  conditions  are  met: 

(a)  The  recipient  microorganism  is 
listed  and  meets  any  requirements 
specified  in  §725.420. 

(b)  The  introduced  genetic  material 
meets  the  criteria  under  §  725.421. 

(c)  The  criteria  listed  under  §  725.422 
for  physical  containment  and  control 
technologies  of  facilities  should  be  used 
as  guidance  to  satisfy  the  Tier  II 
exemption  request  data  requirements 
listed  at  §  725.455(d).  EPA  will  review 
proposed  process  and  containment 
procedures  as  part  of  the  submission  for 
a  Tier  II  exemption  under  this  section. 

§  725.450    Procedural  requirements  for  ttie 
Tier  II  exemption. 

General  requirements  for  all 
submissions  under  this  part  are 
contained  in  §  725.25.  In  addition,  the 
following  requirementsapply  to 
requests  submitted  under  this  subpart: 

(a)  Prenotice  consultation.  EPA 
strongly  suggests  that  for  a  Tier  II 
exemption,  the  submitter  contact'the 
Agency  for  a  prenotice  consultation 
regarding  eligibility  for  expedited 
review. 

(b>  When  to  submit  the  Tier  II 
exemption  request.  Each  manufacturer 
or  importer  who  is  eligible  to  submit  a 
Tier II  exemption  request  under  this 
subpart  must  submit  the  request  at  least 
45  calendar  days  before  commencing 
manufacture  or  import. 

(c)  Contents  of  the  Tier  II  exemption 
request.  Each  person  who  submits  a 
request  under  this  subpart  must  provide 
the  information  described  in  §  §  725.428 
and  725.455.  as  well  as  information 
sufficient  to  enable  EPA  to  evaluate  the 
effects  of  all  activities  described  in  the 
request. 

(d)  Recordkeeping.  Each  person  who 
submits  a  request  under  this  subpart 
must  comply  with  the  recordkeeping 
requirements  of  §  725.65.  In  addition, 
the  submitter  should  maintain  records 
which  contain  information  that  verifies 
compliance  with  the  following: 

(1)  The  certifications  made  in  the 
request. 

(2)  All  the  eligibility  criteria  for  the 
Tier  II  exemption  request  including  the 
criteria  for  the  recipient  microorganism, 
the  introduced  genetic  material,  the 
physical  containment  and  control 
technologies. 
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§  725.455    information  to  be  included  in  ttie 
Tier  II  exemption  request 

The  applicant  must  indicate  clearly 
that  the  submission  is  an  Tier  II 
exemption  request  for  a  microorganism 
instead  of  the  MCAN  under  subpart  D 
of  this  part  and  mu.st  submit  the 
following  Information: 

(a)  Submitter  identification.  (1)  The 
name  and  headquarters  address  of  the 
submitter. 

(2)  The  name,  address,  and  office 
telephone  number  (including  area  code) 
of  the  principal  technical  contact 
representing  the  submitter. 

(b)  Microorganism  identity 
information.  (1)  Identification  (genus, 
species,  and  strain)  of  the  recipient 
microorganism.  Cienus.  species 
designation  should  be  substantiated  by 
a  letter  from  a  culture  collection  or  a 
brief  summary  of  the  results  of  tests 
conducted  for  taxonomic  identification. 

(2)  Type  of  genetic  modification  and 
the  function  of  the  introduced  genetic 
material; 

(3)  Site  of  insertion. 

(4)  Certification  of  compliance  with 
the  introduced  genetic  material  criteria 
described  in  §725.421. 

(c)  Production  volume.  Production 
volume,  including  total  liters  per  year, 
and  the  maximum  cell  concentration 
achieved  during  the  production  process. 

(d)  Process  and  containment 
information.  (1)  A  description  of  the 
process  including  the  following: 

(i)  Identity  and  location  of  the 
manufacturing  site(s). 

(ii)  Process  fiow  diagram  illustrating 
the  production  process,  including 
downstream  separations,  and  indicating 
the  containment  envelope  around  the 
appropriate  equipment. 

(iii)  Identities  and  quantities  of 
feedstocks. 

(4v)  Sources  and  quantities  of 
potential  releases  to  both  the  workplace 
and  environment,  and  a  description  of 
engineering  controls,  inactivation 
procedures,  and  other  measures  which 
will  reduce  worker  exposure  and 
environmental  releases. 

(v)  A  description  of  procedures  which 
will  be  undertaken  to  prevent  fugitive 
emissions,  i.e.  leak  detection  and  repair 
program. 

(vi)  A  description  of  procedures/ 
safeguards  to  prevent  and  mitigate 
accidental  releases  to  the  workplace  and 
the  environment. 

(2)  Certification  of  those  elements  of 
the  containment  criteria  described  in 
§  725.422  with  which  the  manufacturer 
is  in  compliance,  including  stating  by 
number  the  elements  with  which  the 
manufacturer  is  in  full  compliance. 


§  725.470    EPA  review  of  ttie  Tier  II 
exemption  request 

General  procedures  for  review  of  all 
submissions  under  this  part  are 
contained  in  §  §  725.28  through  725.60. 
In  addition,  the  following  procedures 
apply  to  EPA  review  of  requests 
submitted  under  this  subpart: 

(a)  Length  of  the  review  period.  The 
review  period  for  the  request  will  be  45 
days  from  the  date  the  Document 
Control  Officer  for  the  Office  of 
Pollution  Prevention  and  Toxics 
receives  a  complete  request,  or  the  date 
EPA  determines  the  request  is  complete 
under  §  725.33.  unless  the  Agency 
extends  the  review  period  for  good 
cause  under  §  725.56. 

(b)  Criteria  for  review.  EPA  will 
review  the  request  to  determine  that  the 
new  microorganism  complies  with 

§  725.428  and  that  its  use  as  described 
in  the  request  will  not  present  an 
unreasonable  risk  of  injur>'  to  health  or 
the  environment. 

(c)  EPA  decision  regarding  the  Tier  II 
exemption  request.  A  decision 
concerning  a  request  under  this  subpart 
will  be  made  by  the  Administrator,  or  a 
designee. 

(dj  Determination  that  the 
microorganism  is  ineligible  for  a  Tier  II 
review.  (1)  EPA  may  determine  that  the 
manufacturer  or  importer  is  not  eligible 
for  Tier  II  review,  because  the 
microorganism  does  not  meet  the 
criteria  under  §  725.428  or  the 
Administrator,  or  a  designee,  decides 
that  there  is  insufficient  information  to 
determine  that  the  conditions  of  use  of 
the  microorganism  as  described  in  the 
request  will  not  present  an  unreasonable 
risk  to  health  or  the  environment. 

(2)  If  the  Agency  makes  this 
determination,  the  Administrator,  or  a 
designee  will  notify  the  manufacturer  by 
telephone,  followed  by  a  letter,  that  the 
request  has  been  denied.  The  letter  will 
explain  reasons  for  the  denial. 

(3)  If  the  request  is  denied,  the 
manufacturer  may  submit  the 
information  necessary  to  constitute  a 
MCAN  under  subpart  D  of  this  part. 

(e)  Approval  or  denial  of  the  Tier  II 
e.\emption  request.  (1)  No  later  than  45 
days  after  EPA  receives  a  request,  the 
Agency  will  either  approve  or  deny  the 
reauest. 

[2]  In  approving  a  request,  EPA  may 
impose  any  restrictions  necessary  to 
ensure  that  the  microorganism  will  not 
present  an  unreasonable  risk  of  injun-  to 
health  and  the  environment  as  a  result 
of  general  commercial  use. 

(0  EPA  may  seek  to  enjoin  the 
manufacture  or  import  of  a 
microorganism  in  violation  of  this 
subpart,  or  act  to  seize  any 
microorganism  manufactured  or 


45582  Federal  Register  /  Vol.  59.  Na  169  /  Thursday.  September  1.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday.  September  1.  1994  /  Proposed  Rules 


45583 


imported  in  violation  of  this  section  or 
take  other  actions  under  the  authority  of 
sections  7  or  17  of  the  Act. 

Subparts  H-K — [Reservou] 

Subpart  L— Additional  Procedures  for 
Reporting  on  S^nificant  New  Uses  of 
Microorganisms 

§  725.900    Scope  and  purpose. 

(a)  This  subpart  describes  additional 
provisions  governing  submission  of 
MCANs  for  microorganisms  subject  to 
significant  new  use  rules  identified  in 
subpart  M  of  this  part. 

(bj  Manufacturers,  importers,  and 
processors  described  in  §  725.105(c) 
must  submit  a  MCAN  under  subpart  D 
of  this  part  for  significant  new  uses  of 
microorganisms  described  in  subpart  M 
of  this  part,  unless  they  are  excluded 
under  §  §  725.910  and  725.912. 

(c)  Section  725.920  discus.ses  exports 
and  imports. 

(d)  Additional  recordkeeping 
requirements  specific  to  significant  new 
uses  of  microorganisms  are  described  in 
§725.950. 

(e)  Section  725.975  describes  how. 
EPA  will  approve  alternative  means  of 
complying  with  significant  new  use 
requirements  designated  in  subpart  M  of 
this  part. 

(0  Expedited  procedures  for 
promulgating  significant  new  use 
requirements  under  subpart  M  of  this 
part  for  microorganisms  subject  to 
section  5(e)  orders  are  discussed  in 
§  §  725.980  and  725.984. 

§725.910    Persons  excluded  from 
reporting  on  significant  new  uses. 

(a)  A  person  who  intends  to 
manufacture,  import,  or  process  a 
microorganism  identified  in  subpart  M 
of  this  part  and  who  intends  to 
distribute  it  in  commerce  is  not  required 
to  submit  a  MCAN  under  subpart  D  of 
this  part,  if  that  person  can  document 
one  or  more  of  the  following  as  to  each 
recipient  of  the  microorganism  from  that 
person; 

(1)  That  the  person  has  notified  the 
recipient,  in  writing,  of  the  specific 
section  in  subpart  M  of  this  part  whic± 
identifies  the  microorganism  and  its 
designated  significant  new  uses. 

{2 J  That  the  recipient  has  knowledge 
of  the  specific  section  in  subpart  M  of 
this  part  which  identifies  the 
microorganism  and  its  designated 
significant  new  uses. 

(3)  That  the  recipient  cannot 
undertake  any  significant  new  use 
described  in  the  specific  section  in 
subpart  M  of  this  part. 

(b)  The  manufacturer,  importer,  or 
processor  described  in  paragraph  (a)  of 
this  section  must  submit  a  MCAN  under 
subpart  D  of  this  part,  if  sucJi  person  has 


knowledge  at  the  time  of  commercial 
distribution  of  the  microorganism 
identified  in  the  specific  section  in 
subpart  M  of  this  part  that  a  recipient 
intends  to  engage  in  a  designated 
significant  new  use  of  that 
microorganism  without  submitting  a 
MCAN  under  this  part. 

(c)  A  person  who  processes  a 
microorganism  identified  in  a  specific 
section  in  subpart  M  of  this  part  for  a 
significant  new  use  of  that 
microorganism  is  not  required  to  submit 
a  MCAN  if  that  person  can  document 
each  of  the  following: 

(1)  That  the  person  does  not  know  the 
specific  microorganism  identity  of  the 
microorganism  being  processed. 

(2)  That  the  person  is  processing  the 
microorganism  without  knowledge  that 
the  microorganism  is  identified  in 
subpart  M  of  this  part. 

(a)(1)  If  at  any  time  after  commencing 
distribution  in  commerce  of  a 
microoiganism  identified  in  a  spedfic 
section  in  subpart  M  of  this  part ,  a 
person  who  intends  to  manufacture, 
import,  or  process  a  raicroorganism 
described  in  subpart  M  of  this  part  and 
intends  to  distribute  it  in  commerce  has 
knowledge  that  a  recipient  of  the 
microorganism  is  engaging  in  a 
significant  new  use  of  that 
microorganism  designated  in  that 
section  without  submitting  a  MCAN 
under  this  part,  the  person  is  required 
to  cease  supplying  the  microorganism  to 
that  recipient  and  to  submit  a  MCAN  for 
that  microorganism  and  significant  new 
use,  unless  the  person  is  able  to 
document  each  of  the  follovsring: 

(i)  That  the  person  has  notified  the 
recipient  and  EPA  enforcement 
authorities  (at  the  address  in  paragraph 
(d)(l)(iii)  of  this  section),  in  writing 
within  15  working  days  of  the  time  the 
person  develops  knowledge  that  the 
recipient  is  engaging  in  a  significant 
new  use,  that  the  recipient  is  engaging^ 
in  a  significant  new  use  without 
submitting  a  MCAN. 

(ii)  That,  within  15  working  days  of 
notifving  the  recipient  as  described  in 
paragraph  (d)(l)(i)  of  this  section,  the 
person  received  from  the  recipient,  in 
writing,  a  statement  of  assurance  that 
the  recipient  is  aware  of  the  terms  of  the 
applicable  section  in  subpart  M  of  this 
part  and  will  not  engage  in  the 
significant  new  use. 

(iii)  That  the  person  has  promptly 
provided  EPA  enforcement  authorities 
with  a  copy  of  the  recipient's  statement 
of  assurance  described  in  paragraph 
(d)(l)(ii)  of  this  .section.  The  copy  must 
be  sent  to  the  Director,  Office  of 
Compliance  Monitoring  (EN-342), 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460. 


(2)  If  EPA  notifies  the  manufacturer, 
importer,  or  processor  that  the  recipient 
is  engaging  in  a  significant  new  use  after 
providing  the  statement  of  assurance 
described  in  paragraph  (d)(l)(ii)of  this 
section  and  without  submitting  a  MCAN 
under  this  part,  the  manufacturer, 
importer,  or  processor  shall 
immediately  cease  distribution  to  that 
recipient  until  the  manufacturer, 
importer,  or  processor  or  the  recipient 
has  submitted  a  MCAN  under  this  part 
and  the  MCAN  review  period  has 
ended. 

(3)  If,  after  receiving  a  statement  of 
assurance  from  a  recipient  under 
paragraph  (d)(l)(ii)  of  this  section,  a 
manufacturer,  importer,  or  processor 
h.is  knowledge  that  the  recipient  is 
engaging  in  a  significant  new  use 
without  submitting  a  MCAN  under  this 
part,  the  manufacturer,  importer,  or 
processor  must  immediately  cease 
distributing  the  microorgani.sm  to  that 
ret;ipjent  and  notify  EPA  enforcement 
authorities  at  the  address  identified  in 
paragraph  (c)(lKiii)  of  thiis  section.  The 
manufacturer,  importer,  or  processor 
may  not  resume  distribution  to  that 
recipient  until  any  one  of  the  following 
has  occurred: 

(i)  The  manufacturer,  importer,  or 
processor  has  submitted  a  MCAN  under 
this  part  and  the  MCAN  review  period 
has  ended. 

(ii)  The  recipient  has  submitted  a 
MCAN  under  this  part  and  the  MCAN 
revievv'  period  has  ended. 

(iii)  The  manufacturer,  importer,  or 
processor  has  received  notice  from  EPA 
enforcement  authorities  that  it  may 
resume  distribution  to  that  recipient. 

972&912    EjieropOons. 

Persons  identified  in  §  §  725.100(c) 
and  725.910  are  not  required  to  submit 
a  MCAN  under  subpart  D  of  this  part  for 
a  microorganism  identified  in  subpart  M 
of  this  part,  unless  otherwise  specified 
in  a  specific  section  in  subpart  M.  if: 

(a)  The  person  submits  a  MCAN  for 
the  microorganism  prior  to  the 
promulgation  date  of  the  section  in 
subpart  M  of  this  part  which  identifies 
the  microorganism,  and  the  person 
receives  written  notification  of 
compliance  from  EPA  prior  to  the 
effective  date  of  such  section.  The 
MCAN  submitter  must  comply  with  any 
applicable  requirement  of  section  5(b)  of 
the  Act.  The  MCAN  must  include  the 
information  and  test  data  specified  in 
section  5(d)(1)  of  the  Act.  For  purposes 
of  this  exemption,  the  specific  serJion  in 
subpart  M  of  this  part  which  identifies 
the  microorganism  and  §  §  725.3, 
725.15,  725.65.725.70,  725.75,  725.100, 
and  725.900  apply-  after  the  effective 
date  of  the  section  in  subpart  M  of  this 


part  which  identifies  the 
microorganism.  §§725.105  and  725.910 
apply  and  §  725.920  continues  to  apply. 
EPA  will  provide  the  MCAN  submitter 
with  written  notification  of  compliance 
only  if  one  of  the  following  occurs: 

(1)  EPA  is  unable  to  makethe  finding 
that  the  activities  described  in  the 
MCAN  will  or  may  present  an 
unreasonable  risk  of  injurj-  to  health  or 
the  environment  under  reasonably 
foreseeable  circumstances. 

(2)  EPA  and  the  person  negotiate  a 
consent  order  under  section  5(e)  of  the 
Act,  such  order  to  take  effect  on  the 
effective  date  of  the  section  in  subpart 
M  of  this  part  which  identifies  the 
microorganism. 

(b)  The  person  is  operating  under  the 
terms  of  a  consent  order  issued  under 
section  5(e)  of  the  Act  applicable  (o  that 
persoti.  If  a  provision  of  such  section 
5(e)  order  is  inconsistent  with  a  specific 
significant  new  use  identified  in  subpart 
M  of  this  part,  abiding  by  the  provision  - 
of  the  section  5(e)  order  exempts  the 
person  from  submitting  a  MCAN  for  that 
-specific  significant  new  use.   .  _    . 

§  725.920    Exports  and  imports. 

(a)  Exports.  Persons  who  intend  to 
export  a  microorganism  identified  in 
subpart  M  of  this  part,  or  in  any 
proposed  rule  which  would  amend 
subpart  M  of  this  part,  are  subject  tolhe 
export  notification  provisions  of  section 
12(b)  of  the  Act.  The  regulations  that 
interpret  section  12(b)  appear  at  40  CFR 
part  707. 

(b)  Imports.  Persons  who  import  a 
substance  identified  in  a  specificlsection 
in  subpart  M  of  this  part  are  subject  to 
the  import  certification  requirements 
under  section  13  of  the  Act.  which  are 
codified  at  19  CFR  §  §  12.118  through 
12.127  and  12.28.  The  EPA  policy  in 
support  of  the  import  certification 
requirements  appears  at  40  CFR  part 
707. 

§723.950    AddlUor>at  recordkeeping 
requirements  for  reporting  of  significant 
new  uses. 

Persons  submitting  a  MCAN  for  a 
significant  new  use  of  a  microorganism 
must  comply  with  therecordkeeping 
requirements  of  §  725.65.  In  addition, 
the  following  requirements  apply: 

(a)  At  the  time  EPA  adds  a 
microorganism  to  subpart  M  of  this  part, 
the  Agency  may  specify  appropriate 
recordkeeping  requirements.  Each 
manufacturer,  importer,  and  processor 
of  the  microorganism  shall  maintain  the 
records  for  3  years  from  the  date  of  their 
creation. 

(b)  The  records  required  to  be 
maintained  under  this  section  mav 
include  the  following: 


(1)  Records  documenting  the 
information  contained  in  the  MCAN 
submitted  to  the  Agency. 

(2)  Records  docimienting  the 
manufacture  and  importation  volume  of 
the  microorganism  and  the 
corresponding  dates  of  manufacture  and 
import. 

(3)  Records  documenting  volumes  of 
the  microorganism  purchased 
domestically  by  processors  of  the  - 
microorganism,  names  and  addresses  of 
suppliers  and  corresponding  dates  of 
purchase. 

(4)  Records  documenting  the  names 
and  addresses  (including  shipment 
destination  address,  if  different)  of  all 
persons  outside  the  site  of  manufacture 
or  import  to  whom  the  manufacturer, 
importer,  or  processor  directly  sells  or 
transfers  the  microorganism,  the  date  of 
each  sale  or  transfer,  and  the  quantity  of 
the  microorganism  sold  or  transferred 
on  such  date. 

§  725.«75    EPA  approval  of  alternative 
control  measures. 

fa)  In  certain  sections  of  subpart  M  of 
this  part,  significant  new  uses  for  the 
identified  microorganisms  are  described 
as  the  failure  to  establish  and 
implement  programs  providing  for  the 
use  of  either:  specific  measures  to 
control  worker  exposure  to  or  release  of 
microorganisms  which  are  identified  in 
such  sections,  or  alternative  measures  to 
control  worker  exposure  or 
environmental  release  which  EPA  has 
determined  provide  substantially  the 
same  degree  of  protection  as  the 
specified  control  measures.  Persons  who 
manufacture,  import,  or  process  a 
microorganism  identified  in  such 
sections  and  who  intend  to  employ 
ahernative  measures  to  control  worker 
exposure  or  environmental  release  must 
submit  a  request  to  EPA  for  a 
determination  of  equivalency  before 
commencing  manufacture,  import,  or 
processing  involving  the  alternative 
control  measures. 

(b)  A  request  for  a  determination  of 
equivalency  must  be  submitted  in 
writing  to  the  Office  of  Pollution 
Prevention  and  Toxics.  Document 
Control  Officer.  7407, 401  M  St..  SW., 
Washington.  DC  20460:  ATTN:  SNUR 
Equivalency  Determination,  and  must 
contain: 
-    (1)  The  name  of  the  submitter. 

(2)  The  specific  identity  of  the 
microorganism. 

(3)  The  citation  for  the  specific 
section  in  subpart  M  of  this  part  which 
pertains  to  the  microorganism  for  which 
the  request  is  being  submitted. 

(4)  A  detaUed  description  of  the 
activities  involved. 


(5)  The  specifications  of  the 
alternative  worker  exposure  control 
measures  or  environmental  release 
control  measures. 

(6)  An  analysis  justifying  why  such 
alternative  control  measures  provide 
substantially  the  same  degree  of 
protection  as  the  specific  control 
measures  identified  in  the  specific 
section  in  subpart  M  of  this  part  which 
pertains  to  the  microorganism  for  which 
the  request  is  being  submitted. 

(7)  The  data  and  infornntion 
described  in  §  §  725.155  aid  725.160  of 
this  part  unless  such  data  and 
information  have  already  l>een 
submitted  to  EPA's  Office  of  Pollution 
Prevention  and  Toxics. 

(c)  Requests  for  determinations  of 
equivalency  will  be  reviewed  by  EPA 
within  45  days.  Determinations  under 
this  paragraph  will  be  made  by  the 
Director,  or  a  designee.  Notice  of  the 
results  of  such  determinations  will  be 
mailed  to  the  submitter. 

(d)  If  EPA  notifies  the  submitter  under 
paragraph  (c)  of  this  section  tliat  EPA 
has  determined  that  the  alternative 
control  measures  provide  substantial Iv 
the  same  degree  of  protection  as  the 
specified  control  measures  identified  in 
the  specific  section  of  subpart  M  of  this 
part  which  pertains  to  the 
microorganism  for  which  the  request  is 
being  submitted,  the  submitter  may 
commence  manufacture,  import,  or 
processing  in  accordance  with  the 
specifications  for  alternative  worker 
exposure  control  measures  or 
environmental  release  control  measures 
identified  in  the  submitter's  request, 
and  may  alter  any  corresponding 
notification  to  workers  to  reflect  such 
alternative  controls.  Deviations  from  the 
activities  described  in  the  EPA 
notification  constitute  a  significant  new 
use  and  are  subject  to  the  requirements 
of  this  part. 

§  725.980    Expedited  procedures  for 
issuing  significant  new  use  rules  for 
microorganisms  subject  to  section  5(e) 
orders. 

(a)  Selection  of  micraorganisms.  (1)  In 
accordance  with  the  expedited  process 
specified  in4his  section.  EPA  will  issue 
significant  new  use  notification 
requirements  for  each  new 
microorganism  that,  after  MCAN  review  . 
under  subpart  D  of  this  part,  becomes 
subject  to  a  final  order  issued  under 
section  5(e)  of  the  Act.  except  for  an 
order  that  prohibits  manufacture  and 
import  of  the  microorganism,  unless 
EPA  determines  that  significant  new  use 
notification  requirements  are  not 
needed  for  the  microorganism. 

(2)  If  EPA  determines  that  significant' 
new  use  notifications  requirements  are 
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not  needed  for  a  microorganism  that  is 
subject  to  a  final  order  issued  under 
section  5(e)  of  the  Act.  EPA  will  issue 
a  notice  in  the  Federal  Register 
explaining  why  the  significant  new  use 
requirements  are  not  needed. 

fb)  Designation  of  requirements.  (1) 
The  significant  new  use  notification  and 
other  specific  requirements  will  be 
based  on  and  be  consistent  with  the 
provisions  included  in  the  final  order 
issued  for  the  microorganism  under 
section  5(e)  of  the  Act.  EPA  may  also 
designate  additional  activities  as 
significant  new  uses  which  will  be 
subject  to  notification. 

(2)  Significant  new  use  requirements 
and  other  specific  requirements 
designated  under  this  section  will  be 
listed  in  subpart  M  of  this  part.  For  each 
microorganism,  subpart  M  of  this  part 
will  identify: 

(i)  The  microorganism  name. 

(ii)  The  activities  designated  as 
significant  new  uses. 

(iii)  Other  specific  requirements 
applicable  to  the  microorganism, 
including  recordkeeping  requirements 
or  any  other  requirements  included  in 
the  final  section  5(e)  order. 

(c)  Procedures  for  issuing  significant 
new  use  rules.  (1)  Possible  processes. 
EPA  will  issue  significant  new  use  rules 
under  this  section  by  one  of  the 
following  three  processes:  direct  final 
rulemaking,  interim  final  rulemaking,  or 
notice  and  comment  rulemaking.  EPA 
will  use  the  direct  final  rulemaking 
process  to  issue  significant  new  use 
rules  unless  it  determines  that,  in  a 
particular  case,  one  of  the  other 
processes  is  more  appropriate. 

(2)  Notice  in  the  Federal  Register. 
Federal  Register  documents  issued  to 
propose  or  establish  significant  new 
uses  under  this  section  will  contain  the 
following: 

(i)  The  microorganism  identity  or,  if 
its  specific  identity  is  claimed 
confidential,  an  appropriate  generic 
microorganism  name  and  an  accession 
number  assigned  by  EPA. 

(ii)  The  MCAN  number. 

(iii)  A  summary  of  EPA's  findings 
under  section  5(e)(1)(A)  of  the  Act  for 
the  final  order  issued  under  section  5(e). 

(iv)  Designation  of  the  significant  new 
uses  subject  to,  or  proposed  to  be 
subject  to,  notification  and  any  other 
applicable  requirements. 

(v)  Any  modification  of  subpart  M  of 
this  part  applicable  to  the  specific 
microorganism  and  significant  new 
uses. 

(vi)  If  the  Federal  Register  document 
establishes  a  final  rule,  or  notifies  the 
public  that  a  final  rule  will  not  be 
issued  after  public  comment  has  been 


received,  the  docurhent  will  describe 
comments  received  and  EPA's  response. 

(3)  Direct  final  rulemaking,  (i)  EPA 
will  use  the  direct  final  rulemaking 
procedure  to  issue  a  significant  new  use 
rule,  when  specific  requirements  will  be 
based  on  and  be  consistent  with  the 
provisions  included  in  the  final  order 
issued  for  the  microorganism  under 
section  5(e)  of  the  Act.  The  Agency  will 
issue  a  final  rule  in  the  Federal  Register 
following  its  decision  to  develop  a 
significant  new  use  rule  under  this 
section  for  a  specific  new 
microorganism. 

(ii)  The  Federal  Register  document 
will  state  that,  unless  written  notice  is 
received  by  EPA  within  30  days  of 
publication  that  someone  wishes  to 
submit  adverse  or  critical  comments,  the 
rule  will  be  effective  60  days  from  the 
date  of  publication.  The  written  notice 
of  intent  to  submit  adverse  or  critical 
comments  should  state  which  SNUR(s) 
will  be  the  subject  of  the  adverse  or 
critical  comments,  if  several  SNURs  are 
established  through  the  direct  final  rule. 
If  notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  the  section(s)  of  the. 
direct  final  rule  containing  the  SNUR(s) 
for  which  a  notice  of  intent  to  comment 
was  received  will  be  withdrawn  by  EPA 
issuing  a  document  in  the  final  rule 
section  of  the  Federal  Register,  and  a 
proposal  will  be  published  in  the 
proposed  rule  section  of  the  Federal 
Register.  The  proposal  will  establish  a. 
30-day  comment  period. 

(iii)  If  EPA,  having  considered  any- 
timely  comments  submitted  in  response 
to  the  proposal,  decides  to  establish 
notification  requirements  under  this 
section,  EPA  will  issue  a  final  rule 
adding  the  microorganism  to  subpart  M 
of  this  part  and  designating  the 
significant  new  uses  subject  to 
notification. 

(4)  Interim  final  rulemaking,  (i)  EPA 
will  use  the  interim  final  rulemaking 
procedure  to  issue  a  significant  new  use 
rule,  when  specific  requirements  will  be 
based  on  and  be  consistent  with  the 
provisions  included  in  the  final  order 
issued  for  the  microorganism  under 
section  5(e)  of  the  Act.  The  Agency  will 
issue  an  interim  final  rule  in  the  Federal 
Register  following  its  decision  to 
develop  a  significant  new  use  rule  for  a 
specific  new  microorganism.  The 
document  will  state  EPA's  reasons  for 
using  the  interim  final  rulemaking 
procedure. 

(A)  The  significant  new  use  rule  will 
take  effect  on  the  date  of  publication. 

(B)  Persons  will  be  given  30  days  from 
the  date  of  publication  to  submit 
<;omments. 


(ii)  Interim  final  rules  issued  under 
this  section  shall  cease  to  be  in  effect 
180  days  after  publication  unless, 
within  the  ISO-day  period,  EPA  issues 
a  final  rule  in  the  Federal  Register 
responding  to  any  written  comments 
received  during  the  30-day  comment 
period  specified  in  paragraph  (c)(5)(i)(B) 
of  this  section  and  promulgating  final 
significant  new  use  notification 
requirements  and  other  requirements  for 
the  microorganism. 

(5)  Notice  and  comment  rulemaking. 
(i)  EPA  will  use  a  notice  and  comment 
procedure  to  issue  a  significant  new  use 
rule,  when  EPA  is  designating 
additional  activities  which  are  not 
provisions  included  in  the  final  order 
issued  for  the  microorganism  under 
section  5(e)  of  the  Act  as  significant  new 
uses  which  will  be  subject  to 
notification.  EPA  will  issue  a  proposal 
in  the  Federal  Register  following  its 
decision  to  develop  a  significant  new 
use  rule  under  this  section  for  a  specific 
new  microorganism.  Persons  will  be 
given  30  days  to  comment  on  whether 
EPA  should  establish  notification 
requirements  for  the  microorganism 
under  this  part. 

(ii)  If  EPA,  having  considered  an"\' 
timely  comments,  decides  to  establish 
notification  requirements  under  this 
section,  EPA  will  issue  a  final  rule 
adding  the  microorganism  to  subpart  M 
of  this  part  and  designating  the 
significant  new  uses  subject  to 
notification. 

(d)  Schedule  for  issuing  significant 
new  use  rules.  (1)  Unless  EPA 
determines  that  a  significant  new  use 
rule  should  not  be  issued  under  this 
section,  EPA  will  issue  a  proposed  rule. 
a  direct  final  rule,  or  an  interim  final 
rule  within  180  days  of  receipt  of  a  valid 
notice  of  commencement  under 
§725.190  of  this  part. 

(2)  If  EPA  receives  adverse  or  critical 
significant  comments  following 
publication  of  a  proposed  or  interim 
final  rule,  EPA  will  either  withdraw  the 
rule  or  issue  a  final  rule  addressing  the 
comments  received. 

§  725.984    Modification  or  revocation  of 
certain  notification  requirements. 

(a)  Criteria  for  modification  or 
revocation.  EPA /nay  at  any  time  modify 
or  revoke  significant  new  use 
notification  requirements  for  a 
microorganism  which  has  been  added  to 
subpart  M  of  this  part  using  the 
procedures  of  §  725.980.  Such  action 
may  be  taken  under  this  section  if  EPA 
makes  one  of  the  following 
determination^  unless  other 
information  shows  that  the 
requirements  should  be  retained: 


(1)  Test  data  or  other  information 
obtained  by  EPA  provide  a  reasonable 
basis  for  concluding  that  activities 
designated  as  significant  new  uses  of  the 
microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  health  of 
the  environment 

(2)  EPA  has  promulgated  a  rule  under 
section  4  or  6  of  the  Act.  or  EPA  or 
another  agency  has  taken  action  under 
another  law,  for  the  microorganism  that 
eliminates  the  need  for  significant  new 
use  notification  under  section  5(a)(2)  of 
the  Act. 

(3)  EPA  has  received  MCANs  for  some 
or  all  of  the  activities  designated  "as 
significant  new  uses  of  the 
microorganism  and.  after  reviewing 
such  MCANs.  concluded  that  there  is  no 
need  to  require  additional  notice  from 
persons  who  propose  to  engage  in 
identical  or  similar  activities. 

(4)  For  a  microorganism  added  to 
subpart  M  of  this  part  under  §  725.980. 
EPA  has  examined  new  information,  or 
has  reexamined  the  test  data  or  other 
information  supporting  its-finding 
under  section  5(e)(l)(A)(ii)(I)  of  the  Act 
and  has  concluded  that  a  rational  basis 
no  longer  exists  for  the  findings  that 
activities  involving  the  microorganism 


may  present  an  uiu^asonable  risk  of 
injury  to  human  health  or  the 
environment  required  under  section 
5(e)(1)(A)  of  the  Act. 

(5)  For  a  microorganism  added  to 
subpart  M  of  this  part  under  §  725.980, 
certain  activities  involving  the 
microorganism  have  been  designated  as 
significant  new  uses  pending  the 
completion  of  testing,  and  adequate  test 
data  developed  in  accordance  with 
applicable  procedures  and  criteria  have 
been  submitted  to  EPA. 

(b)  Procedures  for  Umitation  or 
revocation.  Modification  or  revocation 
of  significant  new  use  notification 
requirements  for  a  microorganism  that 
has  been  added  to  subpart  M  of  this  part 
using  the  procedures  described  in 
§  725.980  may  occur  either  at  EPA's 
initiative  or  in  response  to  a  written 
request. 

(l)  Any  affected  person  may  request 
modification  or  revocation  of  significant 
new  use  notification  requirements  for  a 
microorganism  that  has  been  added  to 
subpart  M  of  this  part  using  the 
procedures  described  in  §  725.980  by 
writing  to  the  Director,  or  a  designee, 
and  stating  the  basis  for  such  request. 
The  request  must  be  accompanied  by 


information  sufficient  to  support  the 
request.  All  requests  should  be  sent  to 
the  TSCA  Document  Processing  Center 
(7407),  Room  L-100.  U.S. 
Environmental  Protection  Agency.  401 
M  St.,  S\V..  Washington,  DC  20460. 
ATTN:  Request  to  amend  SNUR. 

(2)  The  Director,  or  a  designee,  will 
consider  the  request,  make  a 
determination  whether  to  initiate 
rulemaking  to  modify  the  requirements, 
and  notify  the  requester  of  that 
determination  by  certified  letter.  If  the 
request  is  denied,  the  letter  will  explain 
why  EPA  has  concluded  that  the 
significant  new  use  notification 
requirements  for  that  microorganism 
should  remain  in  effect. 

(3)  If  EPA  concludes  that  significant 
new  use  notification  requirements  for  a 
microorganism  should  be  limited  or 
revoked.  EPA  will  propose  the  changes 
in  a  notice  in  the  Federal  Register. 
briefly  describe  the  grounds  for  the 
action,  and  provide  interested  parties  an 
opportunity  to  comment. 

Subpart  M— Significant  New  Uses  for 
Specific  Microorganisms— [Reserved] 
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DEPA  RTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  PART  20 
RIN1018-AA24 

Migratory  Bird  H'jnting;  Early  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
Contiguous  United  States,  Alaska, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands 

agency:  Fish  and  Wildlife  Ser\  ice. 

Interior. 

ACTION:  Final  rule. 

SUMMAflV:  This  rule  prescribes  the 
hunting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  of  mourning, 
white-winged,  and  white-tipped  doves; 
band-tailed  pigeons;  rails^  moorhens 
and  gailinules;  woodcock;  common 
snipe;  sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
migratory  game  birds  in  Alaska.  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands;  and 
some  extended  falconry  seasons.  Taking 
of  migratory  birds  is  prohibited  unless 
specifically  provided  for  by  annual 
regulations.  This  rule  will  permit  taking 
of  designated  species  during  She  1994— 
95  season. 

EFFECTIVE  DATE:  September  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARL.SQ.  1849  C  Street, 
NW,  Washington,  EX:  20240  (703)  358- 
1714. 

SUPPLEMENTARY  tNFORMATMJN: 

Regulations  Schedule  for  1994 

On  April  7, 1994.  Lhe  Service 
published  for  public  comment  in  the 
Federal  Register  (59  FR  16762)  a 
proposal  to  amend  50  CFR  part  20,  with 
comment  periods  ending  July  21,  1994, 
for  early-season  proposals  and 
September  2, 1994,  for  late-season 
proposals.  On  June  8,  1994,  the  Ser\ice 
pubUshed  for  public  comment  a  second 
document  (59  FR  29700)  which' 
provided  supplemental  proposals  for 
early-  and  late-season  migratory  bird 
hunting  regulations  frameworks.  On 
June  23, 1994,  a  public  hearing  was  held 
in  Washington,  DC,  as  announced  in  the 
April  7  and  June  8  Federal  Registers  to 
review  the  status  of  migratory  shore  and 
upland  game  birds.  Proposed  hunting 
regulations  were  discussed  for  these 
species  and  for  other  early  seasons.  On 
)uly  12,  1994,  the  Service  published  in 
the  Federal  Register  (59  FR  35566)  a 
.  third  document  in  the  series  of 


proposed,  supplemental,  and  final 
rulemaking  documents  which  dealt 
specifically  with  proposed  early-season 
frameworks  for  the  1994-95  season.  On 
August  4, 1994.  a  public  hearing  was 
held  in-Washington,  DC,  as  announced 
in  the  April  7,  June  8,  and  July  12 
Federal  Register,  to  review  the  status  of 
waterfowl.  Proposed  hunting 
regulations  were  discussed  for  these  late 
seasons.  On  August  17, 1994,  the 
Service  published  a  fourth  docimiient 
(59  FR  42474)  containing  final 
firameworks  for  early  migratory  bird 
hunting  seasons  from  which  wildlife 
conservation  agency  officials  from  the 
States,  Puerto  Rico,  and  the  Virgin 
Islands  selected  early-season  hunting 
dates,  hours,  areas,  and  Umits.  The  fifth 
document  in  the  series,  published 
August  24,  1994  (59  FR  43684),  dealt 
specifically  with  proposed  frameworks 
for  the  1994-95  late-season  migratory 
bird  hunting  regulations.  The  final  rule 
described  here  is  the  sixth  in  the  series 
of  proposed,  supplemental,  and  final 
rulemaking  documents  for  migratory 
game  bird  hunting  regulations  and  deals 
specifically  with  amending  subpart  K  of 
50  CFR  20  to  set  hunting  seasons,  hours, 
areas,  and  limits  for  mourning,  white- 
winged,  and  white-tipped  doves;  band- 
tailed  pigeons;  rails;  moorhens  and 
gailinules;  woodcock;  common  snipe; 
sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
mourning  doves  in  Hawaii;  migratory 
game  birds  in  Alaska.  Puerto  Rico,  and 
the  Virgin  Islands;  and  some  extended 
falconry  seasons. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14),"  filed  with  EPA  on  June  9. 1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582).  The  Services  Record  of 
Decision  was  published  on  .^ugust  18, 
1988  (53  FR  31341).  Copies  of  these 
documents  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

In  August  1994,  the  Division  of 
Endangered  Species  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitats.  Hunting 
regulations  are  designed,  among  other 
things,  to  remove  or  alleviate  chances  of 
f:niifli(  t  betvvotm  seasons  for  migratory 


game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species  and  their  habitats. 
The  Service's  biological  opinions 
resulting  from  its  consultation  under 
Section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of 
Endangered  Species  and  the  Office  of 
Migratory  Bird  Management. 

Regulatory  Flexibility  Act;  Executive 
Order  12866  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  April  7, 
1994  (59  FR  16762),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq)  and  Executive  Order 
12866.  These  included  preparing  an 
Analysis  of  Regulatory  Effects, 
preparing  a  Small  Entity  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act,  and  publishing  a 
summary  of  the  latter.  This  action  was 
not  subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  This  rule  does 
not  contain  any  information  collection 
requiring  approval  by  the  Office  of 
Management  and  Budget  imder  44 
U.S.C.  3504. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  the  preliminary 
proposed  rulemaking  was  published, 
the  Ser\'ice  established  what  it  believetl 
were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed  time  would  bi^ 
of  the  essence.  That  is,  if  there  were  a  . 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking, 
the  States  and  Territories  would  have 
insufficient  time  to  establish  and 
publicize  the  necessary  regulations  and 
procedures  to  implement  their 
decisions.  The  Service  therefore  finds 
that  "good  cause  '  exists,  within  the 
terms  of  5  U.S.C.  553(d)(3)  of  the 
Administrative  Procedure  Act,  and 
these  regulations  will,  therefore,  take 
effect  immediately  upon  publication. 

Accordingly,  with  each  conservation 
agency  having  had  an  opportunity  to 
participate  in  selecting  the  hunting 
seasons  desired  fur  its  State  or  Territory 
on  those  species  of  migratory  birds  for 
which  open  seasons  are  now  to  be 
prescribed,  and  consideration  having 
been  givr-n  to  all  other  relevant  matters 


presented,  certain  sections  of  title  50, 
chapter  I.  subchapter  B.  part"20.  subpart 
K.  are  hereby  amended  as  set  forth 
below. 

Authorship 

The  primary  author  of  this  rule  is 
Robert  J.  Blohm  of  the  Office  of 
Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting,  hnports.  Reporting 
and  recordkeeping,  requirements. 
Transportation,  Wildlife. 

Dated:  August  25, 1994 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

For  the  reasons  set  out  in  the 
preamble,  title  50,  chapter  I,  subchapter 


B,  part  20.  subpart  K  is  amended  as 
follows. 

PART  20— lAMENDEDl  . 

1.  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authority;  MigratorV'  Bird  Treaty  Act  (July 
3,1918).  as  amended  (16  U.S.C.  701-711); 
the  Fish  and  Wildlife  Improvement  Act  of 
1978  (November  8, 1978);  as  amended.  (16 
U.S.C.  712):  and  the  Fish  and  Wildlife  Act  of 
1956  (August  8, 1956),  as  amended.  (16 
U.S.C  742  a-d  and  e-j). 

Note. — The  following  annual  hunting 
regulations  provided  for  bv  §§  20.101  through 
20.106  and  20.109  of  50  CFR  20  will  not 
appear  in  the  Code  of  Federal  Regulations 
because  of  their  seasonal  nature. 

2.  Section  20.101  is  revised  to  read  as 
follows: 


§20.101    Seasons,  limits,  and  shooting 
hours  for  Puerto  Rico  and  the  Virgin 
Islands. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  area*; 
open  to  hunting,  respective  open 
seasons  (dates  inclusive),  shooting  and 
hawking  hours,  and  daily  bag  and 
possession  limits  for  the  species 
designated  in  this  section  are  prescribed 
as  follows: 

Shooting  and- hawking  hours  are  one- 
half  hour  before  sunrise  until  sunset. 

Check  commonwealth  regulations  for 
additional  restrictions, including  area 
descriptions. 

(a)  Puerto  Rico: 


Doves  and  Pigeons: 

Zenaida,  white-winged,  and  mouming  doves 
Scaly-naped  pigeons  

Ducks ., 

Comnion  Moortiens  

Common  Snipe  ". 


Season  dates 


Sept.  3-Oct.  31  

Sept.  3-OcL  31  „.,... 

Nov.  5-Dec.  19  &  Jan.  14-Jan.  23 

Nov.  5-Oec.  19  &  Jan.  14-Jan.  23 

Nov.  5-Oec.  19  &  Jan.  14-Jan.  23 


Limits 


Bag 


10 
5 
3 
3 
6 
6 
6 
6 


Possession 


10 

5 

6 

6 

12 

12 

12 

12 


Restrictions:  hi  Puerto  Rico,  the  season  is  closed  on  the  ruddy  duck,  white-cheeked  pintail.  West  Indian  whistline 
duck  fulvous  whistling  duck,  masked  duck,  purple  gallinule,  American  coot,  and  Caribbean  coot. 
Closed  areas:  Closed  areas  are  described  in  the  August  17.  1994.  Federal  Register  (59  FR  42474). 

(b)  Virgin  Islands: 


Zenaida  doves 
Ducks  


Season  dates 


Sept.  1-Sept.  30 
Jan.  1-Jan.  31  ... 


Limits 


Bag 


10 
3 


Possession 


10 
6 


Restrictions:  In  the  Virgin  Islands,  the 
seasons  are  closed  for  ground  or  quail 
doves,  pigeons,  ruddy  duck,  white- 
cheeked  pintail.  West  Indian  whistling 
duck,  fulvous  whistling  duck,  masked 
duck,  and  purple  gaUinule. 

Closed  areas:  Ruth  Cay.  just  south  of 
St.  Croix,  is  closed  to  the  hunting  of 
migratory  game  birds. 

J.  Section  20.102  is  to  read  as  follows: 


§  20.102    Seasons,  limits,  and  shooting 
hours  for  Alaska. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  areas 
open  to  hunting,  respective  open 
seasons  (dates  inclusive),  shooting  and 
hawking  hours,  and  daily  bag  and 
possession  limits  for  the  species 
designated  in  this  section  are  prescribed 
as  follows: 

Shooting  and  hawking  hours  are  one- 
half  hour  before  sunrise  until  sunset. 
Area  descriptions  were  published  in  the 

Daily  Bag  and  Possession  Limits 


August  17.  1994.  Federal  Register  (59 
FR  42474). 

Check  state  regulations  for  additional 
restrictions,  including  area  descriptions. 


Area  seasons 

Dates 

North  Zone 

Guif  Coast  Zone  

Southeast  Zone  

Prtbilof  &  Aleutian  Is- 
lands Zone. 
Kodial<  Zone 

Sept.  1-Dec.  16 
Sept.  1-Dec.  16 
Sejat.  1-Oec.  16 
Oct.  8-Jan  22. 

Oct  &-Jan.  22. 

Area 


North  Zone 

Gulf  Coast  Zone 


Ducks' 


8-24 
6-18 


Geese' 


6-12 
6-12 


Brant 


2-4 

2-4 


Common 
sntpe 


8-16 
8-16 


Sandhill 
cranes  3 


3-6 
2-» 


JMI 


JMI 
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A 

Daily  Bag  and  Possession  Umjts— Continued 

^-3              Area 

Ducks' 

Geese* 

Brant 

Common 
snipe 

SandhiN 
cranes  3 

Southeast  Zone  „ 

Pnbilof  and  Aleutian  Islands  Zone  

-•: 

5-15 
5-15 
5-15 

6-12 
6-12 
6-12 

2-4 
2-4 
2-4 

8-16 
fr-16 
8-16 

2-4 
2-4 

Kodiak  Zona  . _ 

2-4 

'  In  State  Game  Management  Umts  (Units)  1-26  (Statewide),  the  tjasic  t>ag  Hmits  may  Include  not  more  than  2  pintaBs  daily,  6  in  possession, 
ard  1  cartvasbacks  daily,  3  in  possess»on.  In  addition  to  the  tiasic  daily  bag  and  possession  hmrts,  a  daily  tag  limtt  of  15  and  a  possession  limit 
of  30  is  permitted  singly  or  in  the  aggregate  of  the  follovw>g  species:  scoter,  kir^  and  common  eider,  oldsquaw,  harlequin  ducks,  and  common 
apd  red-breasted  mergansers.  The  season  is  closed  for  Stealer's  and  spectacled  eiders.  In  Units  6{D)  arxJ  7,  the  season  tor  tiarlequin  ducks  wiH 
be  Octot)er  1  through  December  16. 

^No  more  than  4  daily,  8  m  possession,  may  be  any  comtxnation  o(  Canada  arx^or  white-frbnted  geese,  except  In  Units  9E  and  18  ttw  t>ag 
lirmts  for  Canada  geese  are  1  daily  and  2  in  possession.  In  Units  5  and  6,  the  taking  of  Canada  geese  is  only  permitted  from  September  21 
through  December  16.  In  Units  8  arxJ  10  (except  Ummak  Island),  tt^  taking  of  Canada  geese  is  prohibited.  In  Unit  1(C),  ttie  taking  ot  snow 
geese  is  prohibited.  In  Units  1-26  (Statewide),  the  taking  of  Aleutian  Canada  geese  and  emperor  geese  is  prohibited. 

•"  In  Unit  17,  the  daily  twg  limit  for  sarxihiH  cranes  is  2  arxJ  the  possession  hmit  is  4. 


Falconry:  The  total  combined  bag  and 
possession  limit  for  migratory  game 
birds  taken  with  the  use  of  a  falcon 
under  a  falconry  permit  is  3  per  day,  6 
in  possession,  and  may  not  exceed  a 
more  restrictive  limit  for  any  species 
listed  in  this  subsection. 

Special  Tundra  Swan  Season:  In  Unit 
22,  there  will  be  a  tundra  swan  season 
from  September  1  through  October  30 
with  a  season  limit  of  1  tundra  swem  per 
hunter.  This  season  is  by  registration 
permit  only.  Up  to  300  permits  may  be 
issued.  In  Unit  18,  there  will  be  a  timdra 
swan  season  from  September  1  through 


October  31  with  a  limit  of  1  tundra  swan 
per  permit.  More  than  1  permit  per 
season  may  be  Lssued  to  a  hunter,  with 
issuance  one  at  a  time  upon  filing  a 
harvest  report.  Up  to  500  permits  may 
be  issued. 

4.  Section  20.103  is  revised  to  read  as 
follows: 

§  20. 1 03    Seasons,  limits,  and  shooting 
hours  for  doves  and  pigeons. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  areas 
open  to  himting,  respective  open 
seasons  (dates  inclusive),  shooting  and 
hawking  hoius,  and  daily  bag  and 


possession  limits  for  the  species 
designated  in  this  section  are  prescribed 
as  follows: 

Shooting  and  hawking  hours  are  one- 
half  hour  before  simrise  imtil  sunset 
except  as  otherwise  noted.  Area 
descriptions  were  published  in  the 
August  17, 1994,  Federal  Register  (59 
FR  42474). 

Check  state  regulations  for  additional 
restrictions,  including  area  descriptions. 

(a)  Doves: 

Note. — Unless  otherwise  s[>ecined,  tfa« 
seasons  listed  below  are  for  mourning  doves 
only. 


Eastern  Management  Unit 


Alabama: 

iNkjnh  Zor>e: 

12  rxxjn  to  sunset  

South  Zone: 

12  noon  to  sunset  .'. 

Delaware: 

12  noon  to  sunset .". 

'A  hour  tjefore  sunrise  to  sunset 

Florida: ' 

Northwest  ZoTie: 

12  noon  to  sunset  

'/fe  hour  before  sunrise  to  sunset 
South  Zone: 

12  noon  to  sunset  

'/t  hour  before  sunrise  to  sunset 
Georgia: 
Zone  1: 

12  noon  to  sunset  

'/?  hour  t>efore  survise  to  sunset 
Zone  2: 

12  noon  to  sunset 

'/^  hour  before  surwise  to  sunset 
Inirx)fs: 

Sunrise  to  sunset 

Indiana  „ 

Kentucky: 

11  a.ra  to  sunset : i_. 

Sunrise  to  sunset 

Louisiana: 

12  noon  to  sunset 

(  ^h  tKKjr  before  sunrise  to  surwet 


Sept.  17-Oct.  30  &  Dec.  26-Jan.  10 

Oct.  8-Nov.  25  A  Dec  26-Jaa  15  ._- , 

Sept.  3-Sept.  24  ......: 

Oct  17-OcL  29  &  Dec.  12-Jan.  14 „... 

Sept.  17-Oct.  10  ._ ,j.... 

l^ow.  12-Nov.  27  &  Dec  10-Jan.  8 : 

Oct  1-Oct.  24  „ _ „....™. 

htov.  12-Nov.  27  &  Dec.  10-Jan.  8 -... ..„ 

Sept  3 : 

Sept.  4-Oct.  2  &  Nov.  24-Nov.  26  &  Dec  10-^an.  15  ... 

Sept  24 „ 

Sept  25-Oct.  23  &  Nov.  24-Nov.  26  &  Dec.  10-Jan.  15 

Sept  1-Oct  30  _ 

Sept.  1-Oct.  16  &  Nov.  4-Nov.  13  &  Nov.  24-Nov.  27  .. 

Sept  1-Sept  30  &  Oct  8-Oct  31 

L/6C.  v^L/CC.  O   »«■■«.■■»■— —.—*—^..— 

Sept.  3-Sept.  4  &  Oct  15-Oct  16  &  Dec  10-Dec.  11  .. 
Sept.  5-Sept.  11  &  Oct  17-Nov.  6  &  Dec.  12-Jaa  6  .... 


15 

15 

12 

12 

12 
12 

24 
24 

12 
12 

24 
24 

12 
12 

24 
24 

12 
12 

24 

24 

12 
12 

24 
24 

15 
15 

30 
30 

15 
15 

30 
30 

15 
15 

30 

30 

Federal  Register  /  Vol.  59.  hki.  169  /  Thursday.  September  1,  1994  /  Rules  and  Regulations    45591 


Maryland: 

12  noon  to  sunset „ . 

'/?  iKHjr  before  sunrise  to  sunset . 
Mississippi: 

North  Zone _..... 

South  Zone  -, .... 

North  Carolina: 

12  noon  to  sunset „ 

''h  hour  before  sunrise  to  sunset . 
Pennsytvania: 

12  noon  to  sunset 

'/2  hour  t>efc>re  surmse  to  sunset . 
Rhode  Island: 

12  noon  to  sunset ;._ 

'/s  hour  before  sunrise  to  sunset . 
South  Carolina: 

12  noon  to  SUnset 

'/^  hour  before  survise  to  sunset . 
Tennessee: 

12  noon  to  sunset 

'/fe  hour  before  sunrise  to  sunset . 
Virginia: 

12  noon  to  sunset _ 

""h  hour  t>efore  sunrise  to  sunset . 
West  Virginia: 

12  r»on  to  sunset _..:„_ 

''h  tKXJT  before  sunrise  to  sunset . 


Season  dates 


Sept.  1-Oct  22 

Nov.  21-Nov.  25  &  Dec.  26->lan.  7 


Sept  3-Sept.  25  &  Oct  15-Nov.  13  &  Dec.  26-Jaa  1  . 
Sept  24-(Dct.  9  &  Nov.  19-Dec.  10  &  Dec  24-vlan.  14 


Sept.  3-Sept.  10  

Sept  1 1-Oct.  1  &  Nov.  21-IMov.  26  &  Dec.  12-Jan.  14 


Sept  1-Oct.  8 

Oct  29-Nov.  26  ., 


Sept  19-Oct.  2  ..: _ .._ 

Oct  15-Nov.  20  &  Dec.  26-Jan.  11  


Sept  3-Sept  5  ._ _ .„ 

Sept  6-Oct  8  S  Nov.  l»-Nov.  26  *  Dec  20->lan.  14 

Sept  1  : „ 

Sept  2-Sept.  27  &  Oct  8-Oct  22  &  Dec  23-%ten.  9  .. 


Sept  3-Sept  30  „... 

Oct  1-Oct.  29  &  Dec  26-vJan.  7 


Sept  1  „ 

Sept  2-Oct  8  &  Oct  24-Now.  5  &  Dec  20-Jan.  7 


Limits 


Bag 


Central  Management  Unit 


Arkansas 
Cotorado 
Kansas  .. 
Missouri  ..„ 
Montana 
Netxaska 
New  Mexico'  ... 
North  Dakota  .... 

Oklahoma 

South  Dakota  3  . 
Texas:  * 

North  Zor>e 

Central  Zone  — 

South  Zone: 

Special  Area _ 

ISpecial  season)  

Remainder  of  this  South  Zone 
Wyoming : . 


Sept  3-Sept  25  &  Oct  1-Oct  16  &  Dec  10-Dec  30 

Sept  1-Oct  30  ; 

Sept  1-Oct  30 : w 

Sept  1-Oct  30 __ .7. 

Sept  1-Oa  30 „ „ _ 

Sejjt  1-Sept  30  &  Dec  l-Dec.  30 

Sept  1-Oct  30  _ ™.. 

Sept  1-Oct  30 , ._ . 

Sept  1-Oct  21 


Sept  i-Od  30 

Sept  1-Oct  15  &  Dec  26-Jaa  8  _ 

Sept.  23-Nov.  2  &  Dec.  26-Jan.  9  ... 
Sept  3-Sept  4  &  Sept  10-Sept  11 
Sept  23-Nov.  6  &  Dec  26-Jan.  9  ... 
Sept  1-Oct  15 _.. 


Western  Management  Unit 


Arizona*  ... 
California  " 

Idaho  

Nevada*  

Oregon „ 

Utah  -.. 

Washington 


Sept.  1-Sept  11  ft  Nov.  21-Jaa  8  ... 
Sept.  1-Sepl.  15  &  Nov.  14-Dec.  26 

Sept  1-SeJ3t  30  „ „.._ ™. 

Sept  1-Sept  30  

Sept  1-Sept  30 
Sept  1-Sept  30 
Sept.  1-Sept  15 


Ottter  Populations 


Hawaii' „_ 


Nov.  5-Jan.  1  &  Jan.  7-Jarv  15 


12 

12 

15 
15 

12 
12 

12 
12 

12 
12 

12 
12 

15 
IS 

12 
12 

t2 

12 


Possession 


15 
15 
15 
15 
15 
16 
15 
15 
15 
15 

15 
t5 

15 
10 

15 
15 


10 


24 
24 

30 
30 

24 
24 

24 
24 

24 

24 

24 
24 

30 
30 

24 

24 

24 

24 


30 
30 
30 
30 
30 
30 
30 
30 
30 
30 

30 
30 

30 
20 
30 

30 


20 
20 
20 
20 
20 
20 
20 


10 


^  In  Florida,  ttie  daiy  t>e^  tmit  Is  12  mourning  and  wtute-winged  doves  In  ttie  aggregate,  of  wtiich  not  more  ttian  4  may  be  white-winged  doves. 
Ttie  possession  limit  is  twice  ttie  daily  bag  limit 

2  In  New  Mexkxi,  ttie  daily  t>ag  limit  is  15  and  the  possession  limit  is  30  mourning  and  white-winged  doves  m  ttie  aggregate. 

3  In  South  Dakota,  stiootirig  tiours  are  from  sunrise  to  sunset. 

*ln  Texas,  the  cteiify  tag  limit  is  15  mourning,  white-winged,  and  white  tipped  doves  in  ttie  aggregate,  of  wtiich  no  more  than  6  n^  be  white- 
winged  doves  and  2  may  be  whife-tipoed  doves.  Possession  limrts  are  twice  the  daily  tjag  limit. 

(Xiring  ttie  special  season  in  the  Special  While-winged  Dove  Area  of  ttie  South  Zone,  the  daily  tag  limit  is  10  mouming,  white-winged,  and 
white-tjpped  doves  in  ttie  aggregate,  of  whict)  no  more  than  5  may  be  mourning  doves  and  2  may  be  wtirte-tipped  doves.  Possession  limits  atr^ 
twice  the  daily  t)ag  limit. 


JMI 
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-  In  Arizona,  during  September  1  through  1 1 .  tfse  daily  bag  limit  is  1 0  mourning  and  white-winged  doves  in  the  aggregate,  of  which  no  more 
than  6  may  be  white-winoed  doves.  Dunng  November  21  through  January  8,  the  daily  bag  limit  is  10  mourning  doves.  The  possession  limit  is 
twice  the  daily  bag  limit.  See  State  regulations  for  restrictive  shootirig  hours  in  certain  areas. 

6  In  the  areas  of  California  and  Nevada  open  to  white-winged  dove  hunting,  the  daily  bag  limit  is  10  and  the  possession  limit  is  20  mourning 
and  white-Winged  doves  in  ttie  aggregate. 

'In  Hawaii,  the  season  is  only  open  on  the  island  of  Hawaii.  The  daily  bag  and  possession  limits  are  10  mourning  and  laced  doves  in  the  aq- 
gregate.  Shooting  hours  are  fror;  one-half  hour  before  sunnse  through  one-half  hour  after  sunset.  Hunting  is  only  permitted  on  weekends  and 
holidays. 

(b)  Band-tailed  Pigeons: 


A.'izona '  

California;     • 

North  Zone  . 

South  Zone 

Colorado'  

New  Mexico: ' 

North  Zone  . 

South  Zone 

Oregon'  

Utah'  


Season  dates 


Oct.  12-Oct  21 


Sept.  17-Sept.  25  ... 

Coc.  17-Oec.  25  

Sept.  1 -Sept.  30  


Sept.  1-Sept.  20  . 

Oct.  1-Oct.  20  

Sept.  15-Sept.  23 
Sept.  1-Sept.  30  . 


Limits 


Bag 


Possession 


10 

2. 

2 

10 

10 

10 

2 

10 


'  Each  ba.nd-tailed  pigeon  hunter  must  have  either  a  band-tailed  p4geon  hunting  permit  or  a  special  t)ird  permit  stamp  issued  by  the  respective 


5.  Section  20.104  is  revised  to  read  as 

follows: 

§  20.104  Seasons,  limits,  and  shooting 
hours  tor  rails,  woodcock,  and  common 
snipe. 

Subject  to  the  applicable  prov  isions  of 
the  preceding  sections  of  this  part,  areas 
open  to  hunting,  respective  open 


seasons  (dates  inclusive),  shooting  and 
hawking  hours,  and  daily  bag  and 
possession  limits  for  the  species 
designated  in  this  section  are  prescribed 
as  follows: 

Shooting  and  hawking  hours  are  one- 
half  hour  before  sunrise  until  sunset 
except  as  otherwise  noted.  Area 
descriptions  were  published  in  the 


August  17.  1994,  Federal  Register  (59 
FK  42474). 

Check  state  regulations  for  additional 
restrictions,  including  area  descriptions. 

Note. — States  with  deferred  seasons  may 
select  those  seasons  at  the  same  time  they 
select  waterfowl  seasons  in  August.  Consult 
late-season  regulations  for  further 
information. 


Sora  and  Virginia  Pails 

Clapper  and  King  Rails 

Woodcock 

Common  Snipe 

Daily  t>ag  'imit 

25' 

25' ....: .-. 

152.- 

53... 

103.. 

8 

16 

Possession  limit  

302 ....."...: :.... 

- 

Atlantic  Flyway 


Connecticut* 

Delaware  


Ror.da  

Georgia 

Maine  ...,' 

Maryland „. 

Massachusetts  5 

New  Hampshire 
New  Jersey :  ^ 

North  Zone  . 

South  Zone 

New  YorV'. 

North  Carolina  ... 

Pennsylvania  

Rhode  Island 


South  Carolina 


Vermont 
Virginia  . 


West  Virginia  


Sept.  1-Nov.  9 
Sept.  1  -Nov.  9 


Sept.  1-Nov.  9  .. 
Sept.  7-Nov.  t5 
Sept.  1-Nov.  9  . 
Sept  1-Nov.  9  .. 


Sept. -1-Nov.  9 
Closed 


Sept.  1-fsJov.  9 
Sept.  IrNov.  9 


Sept.  1-Nov.  9  .... 
Sept  1  -Nov.  9  .... 
Sept.  1-Nov.  5  .... 
Sept.  12-Nov.  20 


Sept.  7-Oct.  10  &  Nov.  1- 
Dec.  6. 

Closed 

Sept.  12-h4ov.  20 


Sept.  1-Nov.  9 


Sept.  l-NOv.  9 
Sept.  1-Nov.  9 


Sept.  1-Npv.  9  ... 
Sept.  7-Nov.  IS". 

Closed .....-..^. 

Sept.  1-Nov.  9  ... 


Closed 
Closed 


Sept.  1-Nov.  9 
Sept.  "1 -Nov.  9 


Closed 

Sept.  1-Nov.  9'.... 

Closed !...„ 

Sept.  12-Nov.  26 


Sept.  7-Oct.  10  &  Nov.  1- 
Dec.  6. 

Closed , 

Sept.  12-Nov.  20 


Closed 


Oct.  15— Nov  28  .: 

Oct.    17— Nov.  '5   &    Nov. 

21-Dec.  15. 

Dec.  10-Jan.  23  '. 

Dec.  10-Jan.  23 

Oct.  1-Nov.  14  

Oct.   24-Nov.   25   &.   Dec. 

12-Dec.23.." 

Deferred ,... 

Oct.  1-Nov.  14  „.. 

Oct.  15-Nov.  18  

Nov.  7-Dec.  3  &  Dec.  17- 
Dec.  24. 

Oct.  1-Nov.  14 

Dec.  &-Jan21 

Oct.  22-Nov.  5 

Oct.  15-Nov.  28 :\ 

Nov.  23-Dec.   10  &  Dec. 

2&-0an21. 

Oct.  1-Nov.  14  

Oct.   31 -Nov    26   &   Dec. 

21^an.  7. 
Oct.  15-Nov.  28  


Oct.  15-Nov.  23. 
Nov.  21 -Jan.  31. 

Nov.  I^Feb.  15. 

Nov. i6-Feb.  28  - 

Sept.  1-Dec.  16. 

Sept.  20-Nqv.  25  &  Oe: 

12-Oan.  20., 
Sept.  1-Dec.  16.      " 
Sept.  25-Nov  30. 

Oct.  I^an  15. 
Oct.  1-Jan.  15. 

Sept.  1-Dec.  16. 
Nov.  14-Feb.  28. 
Oct.  22-Nov.  26. 
Sept.    12-Dec.   2   &   Dec 

12^an.5. 
Nov.  11 -Feb.  25 

Sept.  24-Dec,  2. 
Oct  17^an.  31. 

Sept.  1-Dec.  16. 
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Sora  arxj  Virginia  Raits 


Clapper  and  King  Rails 


Woodcock 


Comnwn  Snipe 


Mississippi  Flyway 


Arkansas  . 

IRirKiis  

Indiana'  .. 

towa'o 

Kentucky  .. 


Louisiana 


Michigan"  .„ 
Minnesota  ..... 
Mississippi  ..- 

Missouri 

Ohio 


Tennessee 
Wisconsin  . 


SepL  10-Sept. 

21-Jan.  20. 

Sept  1-Nov.  9 


18  &  Nov. 


Sept.  10-Nov.  18 . 
Sept.  1-Nov.  9  ....„ 
Sept.  3-Nov.  11  ... 
Sept  1-Nov.  9  ...... 


Sept.  17-Sepf.  25  &  Nov. 
12-Oan.  M. 

Sept  15-Nov.  4  ..._ „ 

Sept  1-Nov.  4 _.. 

Oct.  15-Dec.  23  _ 

Sept  1-Nov.  9 „.. 

Sept  1-Nov.  9 _.._ 


Deterred 
Deferred 


Sept.  10-Sept  18  &  Nov. 

21-Jan.  20. 
Closed 


Closed 

Closed . . 

Closed ....„, 

Ctosed 

Sept.  17-Sept  25  &  Nov. 
12-Jan.  11. 

Ctosed - 

Closed . 

Oct  25-Oec.  23  

Closed — .. 

Closed... 

Closed .._... 

Ck>sed 


Nov  26-j8a  29 


Nov.   5-Oec.    11 
31-Jan.  27. 

Oct.  1-Dec.  4  

Sept  24-Nov.  27  . 
Sejjl.  27-Nov.  20  . 
Oct  15-Oec.  18  .. 

Nov.  2&-Jan.  31  .. 

Sept.  15-Nov.  14  . 

Sept  1-Nov.  4 

Nov.  28-v)aa  31  .. 
Oct  15-Dec.  18  .. 
Sept.  23-Nov.  26  . 

Oct  8-Dec.  1 1  .... 
Sept.  27-Nov.  20 . 


4    Dec. 


Nov.  14-Feb.  28. 

Nov.  12-Feb.  26. 

Sept.  10-Dec.  25 

Sept.  1-Dec.  16. 

Sept.  3-Nov.  11. 

Sept.   14-Oct  28  &  Nov. 

24->Jan.24. 
Nov.  5-Feb.  19. 

Sept.  15-Nov.  14. 

Sept  1-Nov.  4. 

Nov.  14-Feb.  28. 

Sept.  1-Dec.  16. 

Sept.  1-Nov.  26  4  Dec.  5- 

Dec.24. 
Nov.  14-Feb.  28. 
Deferred. 


Cefltrai  Ryway 


Cohjrado 

Kansas  _. 

Montana  _„...... 

Nebraska '2  

New  Mexico  „_ 

North  Dakota '3  _., 


Oklahoma  

South  Dakota  '* 

Texas 

Wyoming  


Sept  1-Nov.  9 
Sept  1-Nov.  9 . 

Ctosed 

Sept  1-Nov.  9 . 

Deferred 

Ctosed 


Sept  1-Nov.  9  .... 

Closed 

Sept  1-Nov.  9  .... 
Sept.  10-Nov.  18 


Oosed .... 
Ctosed  .... 
Ctosed .... 
Ckjsed  .... 
Deferred  . 
Ctosed  .... 


Closed 

Ctosed 

Sept.  1-Nov.  9 
Ctosed 


11 


Ctosed . 
Oct  8-Dec. 

Ctosed 

Sept.  15-Nov.  18 

Deferred 

Ctosed 


Nov.  1-Jan.  4 

Closed 

Deterred 

Ctosed „., 


Sept  1-Dec.  16. 

Sept.  1-Dec.  16. 

Sept.  1-Dec.  16. 

Sept.  1-Dec.  16. 

Deferred. 

Oct.  1-Nov.  6  4  Nov.  12- 
Nov.  13  4  Dec.  lO-Oec. 
21. 

Oct  l^an.  15. 

Sept.  1 -Oct  31. 

Deferred. 

Sept.  10-Oec.  13. 


Pacific  Ftyway 


Cotorado , 

Idaho'* 

Montana 

New  Mexico  . 
Wyoming  .... 


Sept.  1-Nov.  9  .... 

Ctosed .,„. 

Ctosed 

Deferred „ 

Sept.  10-Nov.  18 


Closed 

Closed 

Closed ...... 

Deferred 

Ctosed 


Ctosed... 
Closed  ... 
Ctosed  ... 
Deferred 
Ctosed  ... 


Sept.  1-Dec.  16. 
Sept  I7^an.  1. 
Sept.  1-Oec.  16. 
Deferred. 
Sept  10-Oec.  13. 


Note:  For  all  other  States  In  the  Pacific  Flyway,  snipe  seasons  have  been  deferred  and  no  seasons  are  prescrtl)ed  for  woodcock  and  rate. 
'  The  bag  and  possession  limits  for  sora  and  Virginia  raits  apply  singly  or  in  the  agyegate  of  ttiese  species. 

2  All  t>ag  and  possesston  limits  for  clapper  and  king  rails  apply  sirraiy  or  in  the  aggregate  of  the  two  species  and,  unless  otherwise  specrfied, 
the  limits  are  in  addition  to  the  limits  on  sora  arxl  Virginia  raits  In  all  States.  In  Conr>ect)cut,  Delaware,  Maryland,  New  Jersey,  and  Rhode  tslarxJ, 
ttye  limits  tor  clapper  and  klrw  rails  are  10  daity  and  20  in  possession. 

3  In  States  of  the  Atlantic  Ry-way.  the  woodcock  t>ag  limit  is  3  daily  and  6  in  possession. 

*  In  Connecticut,  the  daily  bag  and  possession  limits  may  not  contain  more  than  1  king  rail. 

s|n  Massachusetts,  the  sora  bag  limit  is  5  daily  and  10  in  possession;  the  Virginia  rail  bag  limit 's  10  daity  and  20  In  possession. 

*tn  New  Jersey,  tfie  season  for  King  rails  is  ctosed  try  State  regulation. 

'  In  New  York,  seasons  for  sora  and  Virginia  rails  and  common  snipe  are  closed  on  Long  Island 

"In  Atatjama,  the  rail  ttmits  are  15  daily  and  15  In  possession,  singly  or  in  the  aggregate. 

•In  Indiar^,  the  sora  and  Virginia  rail  limits  are  15  daily  and  15  in  possesston,  singly  or  in  the  aggregate. 

'0  In  kjwa,  the  limits  for  sora  arxl  Virginia  rails  are  1 2  daily  and  24  in  possession. 

"  In  Michigan,  the  season  opens  concurrentty  with  the  duck  season  in  certain  areas. 

'*ln  NetKaska,  the  rail  limits  are  10  daily  and  20  in  possession. 

'3  In  North  Dakota,  the  snipe  season  dates  of  Decemtser  10  through  December  21  on*y  applies  to  the  High  Plains  Unit 

'*  In  South  Dakota,  the  snf)e  limits  are  5  daity  and  15  in  possessioa 

'*ln  Idaho,  in  Zone  5,  ttie  snipe  season  in  October  22,  through  December  19. 


6.  Section  20.105  is  amended  by 
revising  paragraphs  (a)  through  (d)  to 
read  as  follows: 

§  20.1 05    Seasons,  limits,  and  shooting 
hours  tor  watortowt,  coots,  and  gallinules. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  areas 
open  to  bunting,  respective  open 


seasons  (dates  inclusive),  shooting  and 
hawking  hours,  and  daily  bag  and 
possession  limits  for  the  species 
designated  in  this  section  are  prescribed 
as  follows: 

Shooting  and  liawking  hours  are  one- 
half  hour  before  sunrise  until  sunset, 
except  as  otherwise  noted.  Area 
descriptions  were  published  in  the 


August  17,  1994,  Federal  Register  (59 
FR  42474). 

Note. — States  with  deferred  seasons  may 
select  those  seasons  at  the  same  time  they 
select  waterfowl  seasons  in  August.  Consult 
late-seasons  reg;ulatioDs  for  further 
informaboD. 

(a)  Common  Moorhens  and  Purple 
Gallinules: 


JMI 
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Atlantic  Flyway 


Delaware  ..: 

Florida' 

Georgia 

Maine 

New  Jersey  

New  York: 

Long  Island 

Remainder  of  State 

North  Carolina 

Pennsylvania .: 

Rfiode  Island .... 

South  Carolina  

Virginia  

West  Virginia 


Sept.  1-Nov.  9 
Sept.  1-Nov.  9 

Deferred 

Sept.  1-Nov.  9  .. 
Sept.  1-Nov.  9 


Closed >. 

Sept.  1-Nov.  9 

Sept.  1-Nov.  9  

Sept.  1-Nov.  5  \. 

Oct.  7-Oct.  9  &  Nov.  23-^Jar^.  7  .... 
Sept.  7-Oct.  10  &  Nov.  1-Dec.  6. . 

Deferred „ 

Deferred ., 


15 
15 


15 
15 


15 
15 
15 
15 
15 


30 
30 


30 
30 


30 
30 
30 
30 
30 


Mississippi  Flyway 

A'abama  

Sept.  10-SepL  18  &  Nov.  2l^an  20 

15 
15 
10 
15 
15 

15 

15 

Arkansas 

Sept.  1-Nov.  9 , 

30 

Indiana  

Kentucky 1 

Sep!.  1-Nov.  9 .........:.... 

Sept.  1-Nov.  9  , 

20 
30 

Louisiana '. 

Sept.  17-SepL  25  &  Nov.  12^an  1 1  , „ 

Deferred „... '. 

Deferred „." 

Oct.  15-Dec.  23  _ .„. 

Sept.  1-Nov.  9 .....; 

30 

Michigan _..^ — ^.„..^.'.™,„. 

Minnesota 

Mississippi „ 

Ohio 

30 
30 

Tennessee 

Deferred ;... 

Wisconsin 

Deferred  ....„ :..! 

..■^.o..... ...... 

Central  Flyway 


Colorado  ...„ 
New  Mexico 
Oklahoma  .... 

Texas  

Wyoming  


Deferred 

Deferred 

Sept.  1-Nov.  9 
Sept.  1-Nov.  9 
Deferred 


15 
15 


30 
30 


Pacific  Flyway - 


All  States 


Deferred 


'  The  season  applies  to  common  moorhens  only. 

(b)  Sea  Ducks  (scoter,  eider,  and  oldsquaw  ducks  in  Atlantic  Flyway): 

Within  the  special  sea  duck  areas,  the  daily  bag  limit  is  7  scoter.  Bider.  and  oldsquaw  ducks,  singly  -or  in  the 
aggregate,  of  which  oo  more  than  4  may  be  scoters.  Possession  limits  ate  twice  the  daily  1)ag  limit.  These  limits 
may  be  in  addition  to  regular  duck  bag  limits  only  during  the  regular  duck  season  in  the  special  sea  duck  hunting 


areas. 


Connecticut  ....... 

Delaware 

Georgia  

Maine 

Maryland  

Massachusetts  .. 
New  Hampshire 

New  Jersey  

New  York  

North  Carolina  ... 

Rhode  Island 

South  Carolina  .. 
Virginia 


Season  dates 


Deferred 

Sept.  24-^an.  7  .. 

Deferred 

Deferred 

Defer/ed 

Deferred 

Sept.  15-Dec.  30 

OcL  1-Jan.  15 

Oct.  &-Jan.  20 

Deferred 

Oct.  1-Jan.  15 

Deferred 

Deferred 


Limits 


Bag 


PosSfesion^ 


14 


14 
14 
14 


U 


Note:  Notwithstanding  the  provisions  of  this  Part  20,  the  shooting  of  crippled  waterfowl  from  a  motortxjat  under  power  will  be  permitted  in 
Maine.  Massachusetts.  New  Hampshire.  Rhode  Island,  Connecticut,  New  York.  Delaware,  Virginia  and  Maryland  in  those  areas  described  delin- 
eated, and  designated  in  their  respective  hunting  regulations  as  special  sea  duck  hunting  areas. 
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(c)  Early  (September)  Duck  Seasons: 

Note. — Unless  otherwise  specified,  the 
seasons  listed  below  are  for  teal  only.  ■  •  ' 


Season  dates 


Limits 


Bag 


Possesston 


Atlantic  Flyway 


Florida ' 


Sept.  24-Sept.  28 


Mississippi  Flyway 


Alabama 

Arkansas* 

Illinois^ 

Indiana 2  ............. 

Iowa:  ^ 

North  Zone  . 

South  Zone 
Kentucky*  ......... 

Louisiana  .._ 

Mississippi  ......... 

Missouri  2  

Ohio2 

Tennessee*  


Sept.  10-Sept.  18 
Sept.  17-Sept.  25 
Sept.  10-Sept.  18 
Sept.  1-Sept.  9  .... 


Sept.  17-Sept.  19 

Closed 

Sept.  14-Sept.  18 
Sept.  1.7-Sept.  25 
Sept.  1 7-Sept.  25 
Sept.  10-Sept.  18 
Sept.  3-Sept.  1 1  .. 
Sept.  10-SepL  14 


8 
8 
8 
8 


8 
8 
8 
8 
8 
8 


Central  Flyway 


Colorado  

Kansas  

New  Mexico 
Oklahoma' .... 
Texas  


Sept.  3-Sept.  1 1  . 
Sept.  10-Sept.  18 
Sept.  10-Sept.  18 
Sept.  10-S^pt.  18 
Sept.  17-Sept.  25 


'  In  Florida,  the  daily  bag  limit  is  4  wood  ducks  and  teal  in  the  aggregate.  The  possession  limit  is  twice  the  daily  t>ag  limit. 

2  Shooting  hours  are  from  sunrise  to  sunset. 

3  In  Iowa,  the  September  season  is  pan  of  the  regular  season.'  and  limits  will  conform  to  those  set  for  the  regular  season. 

*  In  Kentucky  and  Tennessee,  the  daily  bag  limit  is'4  wood  ducks  and  teal  in  the  aggregate,  of  which  no  more  than  2  may  t>e  wood  ducks.  The 
possession  limit  is  twice  the  daily  bag  limit. 

(d)  Special  Early  Canada  Goose  -  - 

Seasons:  - 


Maryland .V.. ...... 

•Massachusetts '  ._...' r. 

New  Jersey  -.;-.. 

New  York:  '      '      . 

Northern ' 

Western  .;. ....;. 

Southeastern-... „... 

North  Carolina ' 

Pennsylvania:  -  - 

Northwestern  Counties  -: 

Southeastern  Counties  ..^^.^^ 

Virginia  „ ■. .^ 

West  Virginia .....-..„ 

Indiana '  .-....'. 

Michigan:  ■  ''. 

Upper  Peninsula  Zone  ...; 

Northern  Lower.  Peninsula  Zone 
Southern  Lower  Peninsula  Zone 

Minnesota^  .............,..; ;....... 

Ohio :.... ." :. 


Atlantic  Flyway 

Sept.  6-Sept.  15 

Sept.  6-Sept.  15  

Sept.  7-Sept.  15 

Sept.  6-Sept.  15. 

SepL  6-Sept.  15'-..... 

Sept.  6-Sept.  15  

Sept.  1 6-Sept.  30  

Sept.  1-Sept.  10 

Sept.  1 -Sept.  15  ....,;„.., 
Sept.  6-Sept.  15  ..'..7.... 
Sept.  1-SepL  15  

Mississippi  Flyway 

Sept.  1-SepL  15 

Sept.  1-SepL  10  

Sept.  1-Sept.  10 

Sept.  l-Sept.  15  ...:...... 

Sept.  3-Sept.  12 

Sept.  3-Sept.  15  


6 
10 
10 

6 
6 
6 

6 

6 
•0 
^0 

6 


^0 

10 

10 

'0 

8 

6 
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Tennessee 
Wisconsin  .. 


Season  dates 


Sept.  10-Sept.  19  

Sept.  1-Sept.  2  &  Sept.  6-Sept.  10 


Limits 


Bag 


Possesston 


4 
10 


Pacific  Flyway 


Oregon: ' 

Lowef  Cotumbia  River  Zone 
Northwestern  Zone 

Washington 

Wyoming '  


Sept.  1-Sept.  12 
Sept  1-Sept.  12 
Sept  1-Sept  12 


4 
4 
6 


'  State  permit  required. 

2  In  Minnesota,  the  bag  and  possession  limits  for  Canada  geese  will  be  2  and  4.  respectively,  in  the  Fergus  Falls/Benson  Zone  and  Southwest 
Zone. 
32  per  season. 
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Montana: 

Special-season  Area^ 

Utah3"> 

Wyoming: 

Bear  River  Area^ 

Salt  River  Area  3 

Eden-Farson  Area^  .... 


Season  dates 


Sept.  10-Sept.  11  &  Sept  17-Sept  18 
Sept  3-Sept.  4  &  Sept.  10-Sept  11  .... 


Sept.  3-Sept.  5 
Sept.  3-Sept  5 
Sept.  3-Sept.  5 


Limits 


Bag 


1  per  season 

1  per  season 

2  per  season 
2  per  season 
2  per  season 


Possession 


Each  hunter  participating  in  a  regular  sandhill  crane  hunting  season  must  obtain  and  carry  in  his  possession  while  hunting  sandhill  cranes  a 
valid  Federal  sandhill  crane  hunting  permit  avallat>le  wittiout  cost  from  conservation  agencies  in  the  States  where  crane  hunting  seasons  are  al- 
lowed. The  permit  must  be  displayed  to  any  authorized  law  enforcement  official  upon  request. 

2  Shooting  hours  are  sunrise  to  2:00  p.m. 

3  Hunting  is  by  State  permit  only. 

*  The  seasonal  tag  limit  is  4. 

*  Shooting  hours  are  sunrise  to  sunset. 

.  6  In  Utah,  the  season  is  open  in  Rich  County  only. 


JMI 


(e)  Regular  Goose  Seasons: 

Note.  Bag  and  possession  limits  will 
conform  to  those  set  for  the  remainder  of  the 
regular  season. 


Zone' 


Season  dates 


Mississippi  Flyway 


Michigan  .. 
Wisconsin 


hkxth  

Moricon,  Conins 


Sept.  24-Sept.  30. 

Sept.  24-Sept.  30  &  Sept.  24-Sept.  30. 


'  Consult  State  regulations  for  zone  descriptions. 


7.  Section  20.106  is  revised  to  read  as 
follows: 

§  20.106    Seasons,  limits,  and  shooting 
hours  for  sandhill  cranes. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  areas 
open  to  hunting,  respective  open 
seasons  (dates  inclusive),  shooting  and 


hawking  hours,  and  daily  bag  and 
possession  limits  on  the  species 
designated  in  this  section  are  as  follows: 
Shooting  and  Hawking  hours  are  one- 
half  hour  before  sunrise  until  sunset, 
except  as  otherwise  noted.  Area 
descriptions  were  published  in  the 
August  17, 1994  Federal  Register  (59  FR 
42474). 


CHECK  STATE  REGULATIONS  FOR 
ADDITIONAL  RESTRICTIONS. 
INCLUDING  AREA  DESCRIPTIONS 

Note.  States  with  deferred  seasons  may 
select  those  seasons  at  the  same  time  they 
select  waterfowl  seasons  in  August.  Consult 
late-season  regulations  for  further 
information. 


Centrai  Flyway 


Colorado '  

Kansas '  - _ 

Montana:. 

Regular  season'  

New  Mexico: 

Regular  season '  

Middle  Rio  Grande  Valley  Area '  * ' 

Southwest  Area'*-'  

North  Dakota'  

Oklahoma '  

South  Dakota'  

Texas '  

Wyoming: 

Regular  Season' 

Riverton-Boysen  Unit  3  

Arizona  3 


Oct.  ^-Nw.  27 
Nov.  S-vIan.  1  . 


Sept.  24-Nov.  20 


Oct  15-Jan.  15  .„ 

Oct.  29-Oct.  30  &  Dec.  10-Oec.  1 1  &  Jan.  7-Oan.  8  & 
Jan.  21-Jan.  22. 

Dec.  17-Dec.  18  &  Jan.  14-Jan.  15 _ 

Sept  10-Nov.  6 „ 

Deferred  _ 

Sept.  24-Oct.  30 ".IZZ'ZZ 

Deferred _ _ 


Sept.  14-Nov.  10 . 
Sept.  24-Sept.  29 


2  per  season 


6 
4 


6 

4 

4 
6 


6 
6 


Pacific  Flyway 


Nov.  4-Nov.  6  &  Nov.  8-Nov.  10  &  Nov.  12-Nov.  14    2  per  season 
&  Nov.  16-Nov.  18. 


8.  Section  20.109  is  revised  to  read  as 
follows: 

§  20.109    Extended  seasons,  limits,  and 
hours  for  taking  migratory  game  birds  by 
falconry. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  areas 
open  to  hunting,  respective  open 
seasons  (dates  inclusive),  hawking 
hours,  and  daily  bag  and  possession 
limits  for  the  species  designated  in  this 
section  are  prescribed  as  follows.- 

Hawking  hours  are  one-half  hour 
before  sunrise  until  sunset  except  as 
otherwise  no(?d.  Area  descriptions  were 
published  in  the  August  17,  1994, 
Federal  Register  (59  FR  42474). 

CHECK  STATE  REGULATIONS  FOR 
ADDITIONAL  RESTRICTIONS, 
INCLUDING  AREA  DESCRIPTIONS. 

Daily  bag  limit 
3  migratory  birds,  singly  or  in  the 
aggregate. 
Possession  limit 

6  migratory  birds,  singly  or  in  the 
aggregate. 

These  limits  apply  to  falconry  during 
both  regular  hunting  seasons  and 
extended  falconry  seasons — unless 
further  restricted  by  State  regulations. 
The  falconry  bag  and  possession  limits 
are  not  in  addition  to  regular  season 
limits.  Unless  otherwise  specified, 
extended  falconry  for  ducks  does  not 
include  sea  ducks  within  the  special  sea 
duck  areas.  Only  extended  falconry 
seasons  are  shown  below.  Many  States 
permit  falconry  during  the  gun  seasons. 
Please  consult  State  regulations  for 
details. 

For  ducks,  mergansers,  coots,  geese, 
and  some  moorhen  seasons;  additional 
season  days  occurring  after  September 
30  will  be  published  with  the  late- 
season  selections.  Some  States  have 
deferred  selections.  Consult  late-season 
regulations  for  further  information. 


Extended  falconry 
dates 


Aflantic 

Flyway 

Florida: 

Mourning  and 

white-winged 

doves: 

Northwest 

Oct  18-Nov.  n  & 

Zone. 

Nov.  28-Dec.  9. 

South  Zone 

Oct.  25-Nov.  1 1  & 

Nov.  28-Dec.  9  & 

Jan.  9-Jan.  15. 

Rails  and  common 

Nov.  10-Dec.  16. 

moorhens. 

Woodcock 

Nov.  24-Dec.  9  & 

Jaa  24-Mar.  10. 

Maryland: 

Mourning  doves  

Oct.  23-Nov.  20  & 

Dec.  18-Dec.  25. 

Rails .....; 

Nov.  10-Dec.  16. 

Woodcock  

Oct.  5-Oct.  23  & 

Nov.  26-Dec.  1 1  & 

Dec.  24-Jan.  19. 

Pennsylvania: 

Mourning  doves 

Oct  10-Oct.  28  & 

Nov.  28-Dec.  18. 

Virginia: 

Doves  

Dec.  11 -Dec.  25  4 

Jan.  8-Jan.  29. 

Rails 

Dec.  24^an.  29. 

Woodcock ,. 

Nov.  27-Dec.  20  & 

Jan.  8-Jan.  29. 

Mississippi  Flyway 


Illinois: 

Mourning  doves 

Oct  31 -Dec  16. 

Rails 

Nov.  19-Dec.  25. 

Woodcock 

Sept  1-Sept.  30  & 

Dec.  5-Dec.  16. 

Indiana: 

Mourning  doves 

Oct  17-Nov.  3& 

Jan.  1-Jan.  29. 

Woodcock 

Sept  1-Sept.  23  & 

Nov.  28-Dec.  16. 

Ducks,  mergansers. 

and  coots: ' 

North  Zone  

Sept.  25-Sept.  30. 

Iowa: 

Ducks,  mergansers. 

and  coots: ' 

North  Zone  

Sept.  20-Sept.  30. 

Extended  falconry 

dates 

South  Zone 

Sept.  17-Sept.  30. 

Michigan: 

Rails,  snipe,  and 

Sept.  7-Sept.  14  & 

woodcock. 

Nov.  1 5-Dec.  22. 

Ducks,  mergansers. 

Sept.  7-Sept.  30. 

coots,  and 

moorhens ' . 

Minnesota: 

Rails,  snipe,  and 

Nov.  5-Dec.  16. 

woodcock. 

. 

Ducks,  mergansers. 

Sept.  1-Sept.  30. 

coots,  and 

moorhens ' . 

Missouri: 

Mourning  doves 

Oct.  31-Dec.  16. 

Wisconsin: 

Rails,  snipe, 

Sept.  1-Sept.  30. 

moorhens,  and 

gallinules'. 

Woodcock 

Sept.  1-Sept  16. 

Ducks,  mergansers. 

and  coots: ' 

North  Zone  

Sept.  1-Sept.  30. 

South  Zone 

Sept.  1&-S€pt  30. 

Central 

Flyway 

Colorado: 

Ducks,  mergansers 

Sept.  1-Sept.  2  & 

and  coots ' . 

Sept  12-Sept.  30. 

Montana:  ^ 

Ducks,  mergansers, 

Sept.  10-Sept.  30 

and  coots ' . 

New  Mexico: 

Doves  

Oct.  1-Nov.  6  &  Nov. 

30  4  Dec.  31  ^an. 
8. 

•  Band-tailed  pi- 

geons: 

North  Zone  

Sept.  21 -Dec.  16. 

South  Zone 

Oct.  21-Jan.  15. 

Sandhill  cranes: 

Regular  Sea- 

Jan. 16-Jan.  29. 

son  Area. 

North  Dakota: 

Ducks,  mergansers. 

Sept.  1-Sept.  30. 

coots,  and  snipe'. 

Oklahoma: 

Ducks,  mergansers. 

and  coots: ' 

High  Plains  

Sept.  19-Sept.  30. 
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Extended  falconry 

dates 

South  Dakota- 

Ducks,  mefgansers. 

Sept.  4-Sept.  30. 

and  coots*. 

Texas; 

Mourning  and 

Nov.  14-Dec.  20. 

whrte-winged 

doves. 

flatts  and  gallinutes 

Nov.  14-Dec.  20. 

Wyoming: 

RaHs _. 

Sept.  1-Sept.  9. 

Ducks,  mergansers. 

Sept.  1-Sept.  30. 

and  coots '. 

Pacific  Flyway 


Arizona: 

Doves  _. 

Ducks  and  mefgarv 
sers:  * 
NofttrZone  


Sept.  12-Oct.  28. 
Sept.  1-Oct.  6. 


if 


Extended  fateonry 

dates 

Colorado: 

Ducks,  mergansers. 

Sept.  17-Sept.  30. 

and  coots'. 

Idaho: 

Mouring  Doves  

Oct.  1-Nov.  30  & 

Feb.  23-Mar.  10. 

Ducks,  mergansers. 

Sept.  1-Oct.  2. 

and  coots  *. 

Geese: 

Zones  1-4  

Sept.  1-Sept.  7. 

Zoqp  5 

Sept.  1-Sept.  14. 

New  Mexico: 

Doves 

Oct.  1-Nov.  6  &  Nov. 

-  30  &  Dec.  31 -Jan. 
8. 

Band-tailed  pi- 

geons: 

North  Zone  

Sept.  21 -Dec.  16. 

South  Zone 

Oct.  21^an.  15. 

Oregon:  3 

Mourning  doves 

Oct.  1-Dec.  16. 

Extended  falconry 

dates 

Band-tailed  pigeons 

Sept.  1-Sept.  14  & 

Sept.  24-Dec  16. 

Utah: 

Mourning  doves 

Oct.  1-Oec.  16. 

and  band-tailed 

pigeons. 

Washington: 

Mourning  doves  

Oct.  1-Dec.  31. 

Wyoming: 

Rails  and  snipe 

Sept  1-SepL  9. 

Ducks,  mergansers. 

SepL  1-Sept.  30. 

and  coots'. 

'Additional  days  occumng  after  Sept.  30 
will  be  published  with  the  l^e-seasort  selec- 
tions. 

2  In  Montana  and  New  Mexico,  the  bag  limit 
is  2  and  the  possession  limit  is  6. 

3  In  Oregon,  no  more  than  1  pigeon  daily  in 
bag  or  possession. 

[FR  Doc.  94-21510  Filed  8-31-94;  8;45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  172 
[OPP-50668B;  FRL-4752-7] 
RIN  207&-AB77 

Microbiat  Pesticides;  Experimental  Use 
Permits  and  Notifications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUIMMARy:  This  notice  promulgates  an 
amendment  to  the  experimental  use 
permit  (EUP)  regulations  for  pesticides 
that  was  proposed  on  January  22.  1993. 
These  regulations  clarify  the 
circumstances  under  which  an  EUP  is 
presumed  not  to  be  required  and 
implement  a  screening  procedure  that 
requires  notification  to  EPA  before 
initiation  of  small-scale  testing  of 
certain  microbial  pesticides.  This 
notification  scheme  implements 
provisions  of  the  EPA  policy  statement 
published  in  the  Federal  Register  of 
June  26. 1986.  with  modifications 
DATES:  This  final  rule  is  effective 
October  31. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Evert  K.  Byington.  Chief.  Science 
Analysis  and  Coordination  Staff. 
Environmental  Fate  and  Effects  Division 
(7507C).  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  1016A.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA.  (703-305-6367). 
SUPPLEMENTARY  iNFORMATtON:  Section  5 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FiFR-A),  7  U.S.C. 
136c.  and  40  CFR  part  172  provide  for 
issuance  by  the  Agency  of  experimental 
use  permits  (EUPs)  for  the  testing  of 
new  pesticides  or  new  uses  of  e.xisting 
pesticides.  Such  permits  ^re  genefallv 
issued  for  large-scale  testing  of 
pesticides. 

Large-scale  tests  under  40  CFR  part 
172  include  any  terrestrial  application 
on  a  cumulative  total  of  more  than  10 
acres  of  land  or  any  aquatic  appfication 
on  more  than  1  surface  acre  of  water. 
EPA  has  generally  presumed  that  testing 
on  up  to  10  acres  of  land  or  1  surface 
acre  of  water  ("small-scale  test")  would  . 
not  require  EUPs.  However,  the  Agency 
believes  that  small-scale  tests  in  the 
environment  with  some  microbial 
pesticides  may  pose  sufficiently 
different  risk  considerations  from 
conventional  chemical  pesticides  that  a 
closer  evaluation  at  the  small-scale 
testing  stage  may  be  warranted. 


JMI 


Therefore,  the  Agency  is  amending  40 
CFR  part  172  to  require  notification 
before  initiation  of  small-scale  testing  in 
the  environment  of  certain  microbial 
pesticides  so  that  EPA  may  determine 
whether  these  tests  should  be  conducted 
under  an  EUP.  This  rule  codifies  the 
notification  provisions  of  the  Agency's 
policy  statement  of  June  26. 1986  (51  FR 
23302).  with  modifications. 

I.  Authority  and  Background 

A.  Statutory  and  Regulatory  Authority 

These  regulations  are  promulgated 
under  sections  3(a).  5.  8.  and  25  of 
FIFRA.  Section  5  governs  the  issuance 
of  EUPs;  section  3l;a).  7  U.S.C.  136a(a). 
allows  the  Agency  to  regulate 
unregistered  pesticides  that  are  not 
subject  to  an  EUT  in  order  to  prevent 
unreasonable  adverse  effects  on  the 
environment;  section  8.  7  U.S.C.  136f. 
gives  the  Agency  authority  to  require 
recordkeeping;  and  section  25,  7  U.S.C. 
136w.  gives  EPA  the  authority  to  issue 
regulations  and  to  exempt  pesticides 
from  regulation  under  FIFRA. 

Section  5  of  FIFRA  provides  that  any 
person  wishing  to  test  a  pesticide  may 
apply  for  an  EUP.  As  stated  in  the 
preamble  proposing  the  issuance  of  the 
original  regulations  under  section  5  (39 
FR  11306.  March  27.  1974).  "The 
purpose  behind  section  5  is  to  facilitate 
the  generation  of  data  necessary  to 
support  an  application  for  registration 
under  section  3  and  yet  provide 
sufficient  regulatory  control  to  prevent 
adverse  environmental  effects."  An  EUP 
issued  pursuant  to  section  5  authorizes 
limited  use  of  a  pesticide  on  a  limited 
number  of  acres,  under  specific  and 
controlled  conditions,  to  develop  the 
necessary  data. 

EPA  will  issue  an  EUT  only  if 
issuance  of  such  a  pennit  wFll  not  cause 
unreasonable  adverse  effec*s  on  the 
environment.  Similarly.. EPA  may 
revoke  an  existing  EUP  if  it  determines 
that  the  terms  and  conditions  of  the 
permit  are  inadequate  to  avoid 
unreasonable  adverse  effects.  7  U.S.C- 
136c;  40  CFR  172.10.  Section  2Cbb)  of 
FIFR\.  7  U.S:C.  136(bb).  defines 
"unreasonable  adverse  t^ffects  on  the 
environment"  as  "any  unreasonable  risk 
to  man  or theenvironment.  taking  into 
account  the  economic,  social,  and 
environmental  costs  and  benefits  of  use 
of  [the!  pesticide." 

When  the  EUP  regulations.  40  CFR 
part  172.  were  originally  promulgated 
(40  FR  18782.  April  30,  1975),  the 
Agency  recognized  that  the 
development  of  an  effective  pesticide, 
culminating  in  registration,  is  a  multi- 
stage process  that  warrants  a  scaling  in 
the  level  of  oversight  by  EPA.  EPA 


therefore  set  forth  procedures  that 
would  ".  .  .place  experimental  programs 
under  reasonable  constraints  without 
imposing  burdens  unrelated  to  needed 
protection  of  human  health  and  the 
environment"  (39  FR  11307,  March  27. 
1974).  The  final  regulations  included  a 
presumption  that  EUPs  would  riot  be 
required  for  most  small-scale  tests  (40 
CFR  172.3).  However,  the  regulations 
also  explicitly  recognized  that  a  wide 
variety  of  testing  situations  may  arise 
and  that  a  flexible  regulatory  approach 
is  needed  to  deal  with  these  situations. 

B.  Historical  Development 

The  Agency  recognizes  that  there  has 
been  a  long  history  of  safe  use  cf 
microbial  pesticides.  With  respect  to 
small-scale  testing  of  most  microbial 
pesticides,  the  Agency  believes  that  the 
likelihood  that  such  tests  will  result  in 
significant  adverse  impacts  on  human 
health  or  the  environment  is  sufficiently 
low  that  Agency  oversight  is 
unnecessary.  Thus,  the  Agency  believes 
that,  in  most  instances,  small-scale  tests 
with  microbial  pesticides  should 
continue  to  be  excluded  from  the 
requirement  for  an  EUP. 

However,  since  the  issuance  of  the 
original  EUP  regulations,  new  and 
different  microbial  pesticides  have  been 
developed  that  warrant  a  closer  review 
before  being  excluded  from  the  ELT 
requirements  at  the  small-scale  testing 
stage.  In  amending  the  EUP  regulations, 
the  Agency's  goal  is  to  set  forth  a  system 
that  focuses  on  the  characteristics  and 
risks  of  the  product,  protects  human 
health  and  the  environfnent.  establishes 
a  screening  mechanism  that  does  not 
unduly  impede  potentially  beneficial 
research,  and  is  designed  to 
accommodate  rapid  advances  in 
biotechnology. 

In  1984,  EPA  issued  an  interim  policy, 
statement  entitted  "Microbial 
Pesticides:  Interim  PoHcy  on  Small-" 
Scale  Field  Testing"  (49  FR  40659, 
October  17,  1984).  This  statement 
announced  that  the  presumption  in  the 
1975  EUP  regulations  (40  CFR  172.3) 
would  not  automatically  apply  to  tests 
usfng  genetically  altered  and 
nonindigenous  microbial  pesticide 
products  and  that  the  Agency  should  be 
notified  before  initiation  of  any  such 
testing.  Since  1984,  the  Agency  has  used 
this  notification  scheme  to  evaluate 
small-scale  tests  involving  genetically 
altered  and/or  nonindigenous  microbial 
pesticides  for  possible  risk  to  human 
health  or  the  environment  and  to 
determine  whether  EUPs  would  be 
required  before  the  tests  could  be 
initiated. 

Subsequent  to  publication  of  the 
Interim  Policy,  this  same  basic  position 


was  published  for  comment  jn  EPA's 
section  of  the  Office  of  Science  and 
Technology  Policy  (OSTP)  "Proposal  for 
a  Coordinated  Framework  for 
Regulation  of  Biotechnology"  (49  FR 
50856,  December  31. 1984).  The  final 
OSTP  statement  of  policy  was  published 
on  June  26, 1986  (51  FR  23302,  June  26, 
1986).  In  the  1986  Policy  Statement,  the 
Agency  stated  its  intention  to  codify  the 
major  elements  of  the  notification 
procedure  in  the  EUP  regulations  (40 
CFR  part  172). 

EPA  published  a  proposal  to  amend 
its  EUP  regulations  on  January  22, 1993 
(58  FR  5878).  The  proposal  reflected 
changes  in  the  1986  Policy  position 
made  in  response  to  pubUc  comments, 
the  recommendations  of  the  FIFRA 
Scientific  Advisory  Panel  (SAP)  and  the 
EPA  Biotechnology  Science  Advisory 
Committee  (BSAC),  and  Federal 
biotechnology  policy  statements. 

Speciiically  influencing  the  Agency's 
proposal  were  the  "Principles  for 
Federal  Oversight  of  Biotechnology: 
Planned  Introduction  into  the 
Environment  of  Organisms  with 
Modified  Hereditary  Traits"  (55  FR 
31118),  and  the  policy  announcement 
(57  FR  6753)  entitled  "Exercise  of 
Federal  Oversight  Within  Scope  of 
Statutory  Authority:  Planned 
Inlr-xluctions  of  Biotechnology  Products 
bito  the  Envirorunent." 

Tne  Agency  received  19  comments  in 
lespmse  to  the  notice  of  proposed 
rulemaking  pubhshed  on  January  22, 
1993  (58  FR  5878).  These <;ommehts 
were  received  from  trade  associations, 
busiT.BSs  firms,  public  interest  groups, 
scicnific  researchers,  State  and  Federal 
agent  ies,  and  others.  Unit  IV  of  this 
^  preamble  summarizes  and  res{>onds  to 
the  significant  issues  raised  in  these 
comments. 

II.  Summary  of  Proposed  Rule 

The  proposed  rule  set  out  a  scheme 
for  codifying  the  Agency  procedure, 
under  which  EPA  has  been  operating 
from  1984,  of  screening  planned  small- 
scale  tests  to  evaluate  the  potential  for 
adverse  effects  on  human  health  or  the 
environment  and  allowing  EPA  to 
determine  whether  an  EUP  would  be 
required  for  the  test.  The  proposed  rule 
added  a  Subpart  C,  "Notification  for 
Certain  Genetically  Modified  Microbial 
Pesticides,"  to  the  existing  EUP 
regulations  (40  CFR  part  172).  The 
Agency  proposed  that  its  review  of  a 
notification  would  be  completed  within 
90  days.  At  the  conclusion  of  the 
review,  the  Agency  could  make  one  of 
the  following  determinations:  Approve 
the  test  without  requiring  an  EUP; 
approve  the  test  without  requiring  an 
EUP  as  long  as  certain  modifications  in 


the  proposed  test  plan  are  incorporated; 
require  additional  information;  require 
an  EUP  for  the  test;  or  disapprove  the 
test  liecause  of  the  potential  for 
unreasonable  adverse  effects. 

The  proposed  rule  requested 
comment  on  two  options  (Options  1  and 
3)  for  defining  which  microbial 
pesticides  would  be  subject  to  the 
notification  requirement.  A  third  option 
was  also  discussed  (Option  2),  but  only 
for  illustrative  and  comparative 
purposes.  The  Agency's  goal  in  setting 
forth  these  options  was  to  discuss 
alternative  approaches  to  identifying 
those  microbial  pesticides  having  the 
greatest  potential  to  pose  risks,  or  those 
where  sufficient  information  and 
knowledge  are  lacking  about  the 
potential  risk  when  the  microbial 
pesticide  is  introduced  into  the 
environment.  In  the  proposal,  EPA 
indicated  its  preference  for  Option  1. 

Under  Option  1,  the  Agency  proposed 
that  the  Agency  be  notified  before 
initiation  of  small-scale  testing  with 
microbial  pesticides  "whose  pesticldal 
properties  have  been  enhanced  or 
imparted  by  the  introduction  of  genetic 
material  that  has  been  deliberately 
modified."  Key  terms  in  Option  1  were 
defined  as  follows: 

1.  "Deliberately  modified"  means  the 
directed  addition,  rearrangement,  or 
removal  of  a  nucleotide  sequence(s)  to 
or.from  genetic  material. 

2.  "Introduction  of  genetic  material" 
means  the  movement  of  a  nucleotide 
6equence(s)  into  a  microorganism, 
regardless  of  the  technique  used. 

3.  "Pesticidal  property"  means  a 
characteristic  exhibited  by  a 
microorganism  that  contributes  to  the 
intentional  use  of  the  microorganism  to 
prevent,  destroy,  repel,  or  mitigate  a 
pest  or  to  act  as  a  plant  regulator, 
defoliant,  or  desiccant. 

In  Option  3,  EPA  proposed 
notification  for  "Indigenous  microbial 
pesticides  for  which  specific  pesticidal 
activities  have  been  created  or  increased 
by  deliberate  processes  or  techniques." 

Under  Option  3,  notification  would 
not  be  required  for  microbial  pesticides 
whose  pesticidal  activities  have  been 
increased,  but  which  are  unlikely  to 
pose  a  greater  risk  in  the  test  site 
environment,  in  terms  of  increased  host 
range,  competitiveness,  survivabifity,  or 
genetic  mobility,  compared  to  the 
microorganism(s)  from  which  they  were 
derived,  and  notification  would  not  be 
required  for  microorganisms  whose 
phenotype  has  been  changed  only  by 
the  microorganism's  introduction  into  a 
new  environment,  but  which  are 
unlikely  to  pose  a  greater  risk  in  the  test 
site  environment  resulting  from  an 


increase  in  host  range,  competitiveness, 
sur\'ivability,  or  genetic  mobility. 

Key  terms  used  in  Option  3  were 
defined  as  follows: 

1.  "Pesticidal  activities,"  for  the 
purpose  of  this  option,  means  hazard 
characteristics  expressed  by  the 
microorganism,  which  is  the  active 
ingredient,  that  prevent,  repel,  destroy, 
or  mitigate  a  pest  or  act  as  a  plant 
growth  regulator,  defoliant,  or  desiccant 
through  toxin  production,  infectivity, 
pathogenicity,  or  virulence.  Pesticidal 
activities  do  not  include  non-cytotoxic 
modes  of  action  such  as  those  brought 
about  by  niche  exclusion,  substrate 
competition,  or  nutrient  sequestration. 

2.  "Created"  means  the 
microorganism  has  been  given  a 
pesticidal  activity  that  is  not  part  of  the 
normal  genetic  complement  of  the 
species  in  nature. 

3.  "Increased  pesticidal  activity" 
means  an  augmentation  of  a  pesticidal 
activity  that  can  be  shown  to  be  part  of 
the  normal  genetic  complement  of  the 
species  in  nature. 

4.  "Delit)erate  processes  or 
techniques"  means  the  intentional 
movement  of  the  microorganism  to  a 
new  environment  or  a  change  in  the 
genetic  information  of  the 
microorganism  resulting  from  natural 
breeding,  selection  for  spontaneous 
mutations,  chemical  or  physical 
mutagenesis,  transduction, 
transformation,  conjugation,  cell  fusifMi, 
recombinant  DNA  or  other  genetic 
manipulations. 

5.  "Test  site  environment"  means  the 
immediate  test  site  and  the  area 
surrounding  the  test  site  to  which  the 
microorganism  or  its  genetic  material 
may  reasonably  be  expected  to  be 
dispersed. 

6.  "Genetic  mobility"  means  the 
horizontal  movement  [i.e.,  from  the 
genome  of  one  species  to  the  genome  of 
another]  of  genetic  material. 

The  Agency  also  requested  comment 
on  specific  administrative  aspects  of 
implementation  of  the  scope  of 
coverage. 

Under  any  option,  the  Agency 
proposed  to  no  longer  require 
notifications  for  any  naturally  occurring 
nonindigenous  microbial  pesticides. 
EPA  based  its  decision  on  its  experience 
since  1984  with  the  assessment  of  these 
types  of  microbial  pesticide  products  at 
the  small-scafe  testing  stage  and  its 
belief  that  continued  imposition  of  the 
notification  requirement  for  these 
microbial  pesticides  would  constitute 
unnecessary  duplicative  oversight  of 
research  and  development  with  that  of 
the  U.S.  Department  of  Agriculture 
Animal  and  Plant  Health  Ins{>ection 
Service  (USDA/APHIS). 
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The  proposed  rule  also  provided,  at 
§  172.45.  that  testing  conducted  in  a 
facihty  with  adequate  containment  and 
inactivation  controls  would  not  be 
subject  to  the  notification  requirement. 
Responsibility  for  selection  and  use  of 
adequate  containment  and  inactivation 
controls  would  lie  with  the  researcher 
or  institution  conducting  the  test. 

The  proposed  rule  contained  a 
discussion  of  the  kinds  of  data  and 
information  to  be  submitted  in  a 
notification  at  §  172.48.  Procedures  for 
claiming  data  and  information  provided 
to  the  Agency  in  a  notification  as 
confidential  business  information  (CBI) 
were  proposed  in  §  172.46(d). 

A  mechanism  for  designating,  in  the 
future,  generic  exemptions  from  the 
requirement  for  notification  prior  to 
testing  at  the  small-scale  stage  was 
proposed  at  §  172.52.  Using  this 
mechanism,  certain  subgroups  of 
microbial  pesticides,  otherwise  subject 
to  notification  would,  on  the  basis  of 
scientific  knowledge  and  experience,  be 
added  to  a  list  of  exemptions  from  the 
notification  requirement. 

The  Agency  also  proposed  to  revise 
§  172.3  to  clarify  its  rationale  for 
presuming  that  an  EUP  is  not  required 
prior  to  small-scale  testing  with  most 
pesticides.  The  Agency  would  modify- 
the  language  of  the  rule  to  clarify  that 
the  determination  of  whether  an  EIJP  is 
required  is  based  on  risk  considerations, 
rather  than  on  a  definitional 
presumption  about  whether  the 
substance  is  a  pesticide.- Whether  a 
substance  is  a  pesticide,  and  therefore 
under  the  jurisdiction  of  FIFRA.  is 
governed  by  the  definition  in  section 
2(u)  of  FIFRA;  whether  a  pesticide 
should  be  regulated  under  FIFRA  is 
governed  by  risk/benefit  considerations. 

EPA  proposed,  at  §§i  172.57  and 
172.59.  means  to  address  situations 
where  small-scale  tests  covered  in 
Subpart  C  result  in  unanticipated  and 
untow^d  effects.  Section  172.57  was 
proposed  to  address  situations  where  a 
person  using  a  microbial  pesticide  in 
small-scale  testing  obtains  information 
concerning  the  potential  for 
unreasonable  adverse  effects.  This 
section  would  require  a  person  to   , 
submit  such  information  to  EPA  within 
30  days  so  that  the  Agency  could 
evaluate  the. information  and  lake  any 
necessary  action  to  minimize  the 
potential  for  adverse  effects.  In 
situations  where  threat  of  harm  to . 
human  health  or  the  environment  is 
immediate  and  serious.  §  172.59(a)  sets 
out  the  manner  in  which  EPA  would  act 
immediately  to  prevent  adverse  impacts. 

The  provisions  set  forth  in  proposed 
Subpart  C  §§  172.43  through  172.59  for 
the  review  of  small-scale  tests  of  certain 


microbial  pesticides  would  not  affect 
the  already  established  Agency 
procedures  for  the  review  of  pesticides 
for  EUPs  or  for  registration  purposes. 

III.  Summary  of  Final  Rule 

The  Agency  has  determined  that 
Option  1  of  the  proposed  rule  provides 
a  scope  of  coverage  which  best 
addresses  potential  risks  presented  by 
certain  categojies  of  small-scale  testing 
with  microbial  pesticides.  It  does  so  by 
focusing  the  notification  requirement  on 
tests  involving  microbial  pesticides  with 
the  potential  for  presenting  new  and 
different  hazards  or  exposures  to 
humans  or  the  environment  on  the  basis 
of  simple  and  directly  addressable 
criteria  that  form  the  scope  definition. 
This  final  rule  significantly  reduces  the 
number  of  notifications  that  will  be  sent 
to  EPA  relative  toe.xisting  EPA  policy. 
Thus.  Option  1  as  it  appears  in  the 
proposed  rain  will  become  part  of 
Subpart  C  to  be  added  to  the  existing 
EUP  regulations  in  40  CFRpart  172. 

In  the  proposed  rule.  EPA  provided  a 
rationale  for.  and  requested  comment 
on.  the  scientific  merit  of  adding  a 
categorical  exemption  to  proposed 
Option  1  for  microorganisms  modified 
solely  by  rearrangement  or  deletion  of 
niicleotide  sequences  within  a  single 
genome.  Public  comment  supported  this 
approach.  Thus,  at  §  172.45(d)  of  the 
regulatory-  text.  EPA  specifically 
exempts  a  category  of  microbial 
pesticides  otherwise  captured  by  the 
scope  of  the  requirements,  by  adding  the 
following  language. 

"Microbial  pesticides  resulting  ft-om 
deletions  or  rearrangements  within  a 
single  genome  that  are  brought  about  by 
the  introduction  of  genetic  material." 

Key  terms  are  defined  as  follows: 

1.  "Single  genome"  means  the  sum 
total  of  chromosomal  and 
extrachromosomal  genetic  material  of  an 
isolate  and  any  descendants  derived 
under  axenic  culture  conditions  from 
that  isolate. 

2.  "Microbial  pesticides  resulting 
from  rearrangements"  means  microbial 
pesticides  resulting  fi-om  translocations 
or  inversions. 

With  regard  to  nonindigenous 
microbial  pesticides,  the  Agency, 
through  discussions  with  USDA/APHIS 
and  its  own  investigations,  has  not  been 
able  to  identify  any  category  of 
nonindigenous  microorganisms 
potentially  used  as  a  pesticide  that  are 
not  covered  by  APHIS  authorities. 
However,  in  response  to  public 
comment.  Subpart  C  contains,  in 
§  172.45(c),  a  provision  that  EPA  require 
notifications,  at  the  small-scale  testing 
stage,  for  nonindigenous  microbial 
pesticides  that  have  not  been  acted 


upon  by  USDA  (i.e.,  either  by  issuing  or 
denying  a  permit  or  determining  that  a 
permit  is  unnecessary;  or  a  permit  is  not 
pending  with  USDA). 

In  the  final  rule,  testing  conducted  in 
a  facility  with  adequate  containment 
and  inactivation  controls  will  not  be 
subject  to  the  notification  requirements. 
Responsibility  for  selection  and  use  of 
adequate  containment  and  inactivation 
controls  lies  with  the  researcher  or 
institution  conducting  the  research  and 
can  be  based  on  available  guidance.  In 
the  proposed  rule,  the  Agency  asked  for 
public  comment  on  whether  minimal 
recordkeeping  to  document  the 
selection  and  use  of  containment  and 
inactivation  controls  should  be 
required.  Public  comment  favored  this 
proposal  and  at  40  CFR  172.45(e) 
contains  language  to  this  effect. 

Section  172.46  describes  the  format  of 
a  notification  and  when  and  where  to 
submit  the  notification.  A  provisiun  for 
claiming  data  and  information  provided 
in  a  notification  as  CBI  is  included  in 
§  172.46(d).  Section  172.48  identifies 
the  data  and  information  to  be  included 
in  a  notification.  Section  172.50 
indicates  the  time  (90  days)  the  Agency 
allows  itself  to  review  and  respond  to  a 
notification. 

Section  172.52  describes  a  process 
petitioners  may  use  to  request 
exemption  of  specific  microbial  | 

pesticides  or  categories  of  microbial         ' 
pesticides  from  the  notification 
requirement. 

Sections  172.57  and  172.59  are 
included  to  enable  the  Agency  to 
address  situations  whe^  small-scale 
tests  covered  by  Subpart  G  result  in 
unanticipated  and  untoward  effects. 

The  Agency  has  revised  40  CFR  172.3 
to  clarify  its  rationale  for  presuming  that 
an  EUP  is  not  required  prior  to  small- 
scale  testing  with  most  pesticides.  In 
response  to  public  comment  on  the 
proposed  rule.  EPA  has  revised  the 
proposed  text  of  §  172.3  to  clarif>-  that 
the  applicability  of  EUP  requirements 
will  be  based  upon  risk/benefit 
considerations,  and  to  include  testing  of 
new  uses  of  registered  pesticides. 

IV.  Response  to  Comments 

EPA  received  a  total  of  19  comments 
on  its  proposal  to  amend  its  EUP 
regulations  for  microbial  pesticides  (58 
FR  5878,  January  22, 1993).  A  detailed 
analysis  of  the  public  comments  was 
prepared  by  EPA  and  is  available  in  the 
public  record  ("Analysis  of  Comments, 
40  CFR  part  172  Microbial  Pesticides; 
Experimental  Use  Permits  and 
Notification;  Proposed  Rule.  58  FR 
5878."  Docket  Control  Number  OPP- 
50668A). 
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The  following  organizations  or 
individuals  provided  comments  on  the 
proposed  rule:  S.  Abr^nson;  American 
Council  on  Science  and  Health  (ACSH); 
American  Farm  Bureau  Federation 
(AFBF);  The  American 
Phytopathological  Society  (APS); 
Council  for  Responsible  Genetics  (CRG); 
DuPont  Agricultural  Products  (DuPont); 
Ecogen,  Inc.;  Environmental  Defense 
Fund  (EDF);  M.  Goettel;  Industrial 
Biotechnology  Association  (IBA);  D. 
Keppel;  Massachusetts  Audubon 
Society  (MAS);  Mycogen.  Inc.;  National 
Audubon  Society  (NAS);  National 
.  Wildlife  Federation  (NWF);  Novo 
Nordisk  Bioindustrials  (NNB);  U.S. 
Department  of  Agriculture  National 
Agriculture  Pesticide  Impact 
Assessment  Program  (USDA/NAPIAP); 
Wisconsin  Department  of  Agriculture, 
Trade,  and  Consumer  Protection 
(WDATCP);  A.  Wood. 

A.  Scope  of  Coverage 

In  its  proposal,  EPA-requested 
comment  on  two  approaches  to  scope  of 
coverage.  EPA's  preferred  option, 
Option  1,  represents  a  "centralized" 
approach  to  regulation.  That  is. -EPA 
defined  in  Option  1  the  specific 
microbial  pesticides  subject  to  the 
notification  requirement.  To  arrive  at 
Option  1,  EPA  performed  an  initial 
assessment  of  the  potential  risk 
presented  by  certain  categories  of  small- 
scale  testing  with  microbial  pesticides 
to  determine  which  microbial  pesticides 
need  not  be  subject  to  the  notification 
requirement.  The  Option  1  language  was 
then  drafted  to  describe  those  microbial 
pesticides  which  could  not  generically 
be  exempted  from  the  notification 
requirement.  EPA  would  perform  the 
review  of  the  risks  and  benefits  of  the 
subject  microbial  pesticides  on  a  case- 
specific  basis.  The  language  used  to 
describe  the  microbial  pesticides  subject 
to  notification  consisted  of  three  fairiy 
straightforward  and  specific  criteria  that 
could  be  answered  by  either  a. "yes"  or 
"no." 

Option  3,  on  the  other  hand,  is  an 
option  based  on  a  "decentralized" 
approach.  That  is,  based  on  general 
criteria  suppUed  by  EPA,  the  researcher 
conducts  a  comprehensive  evaluation  of 
the  microbial  pesticide  and  the 
proposed  test  and  makes  a 
determination  of  whether  a  test  would 
be  subject  to  EPA  notification  review. 
Those  microbial  pesticides  the 
researcher  determines. would  be  subject 
to  notification  would  be  reviewed  by 
EPA  on  a  case-specific  basis.  The 
criteria  used  to  determine  whether  the 
test  would  be  subject  to  notification  are 
greater  in  number  and  would  not 
usually  be  answered  by  either  a  simple 


"yes"  or  "no."  Rather,  researchers 
would  use  their  judgement  to  determine 
whether  EPA  should  be  notified. 

A  total  of  16  comments  were  received 
on  the  question  of  the  relative  merits  of 
the  two  options.  Fifteen  commenters 
supported  Option  1.  One  commenter 
(ACSH)  supported  Option  3 
unequivocally.  Of  the  15  commenters 
supporting  Option  1,  seven  (NWF,  M. 
Goettel,  NAS,  Ecogen,  IBA,  NNB,  and 
AFBF)  supported  the  option 
unequivocally;  eight  (EDF,  MAS,  CRG, 
A.  Wood,  \\T)ATCP,  Mycogen,  APS,  and 
USDA/NAPIAP)  supported  the  option 
but  suggested  modifications  to  the  scope 
of  coverage.  Seven  ^Ecogen,  NWF,  CRG. 
EDF,  WDATCP,  MAS,  and  NAS)  of  the 
15  commenters  supporting  Option  1 
specifically  voiced  opposition  to  Option 
3.  All  seven  were  opposed  to  a 
decentralized  approach  per  se;  two 
(MAS  and  CRG)  of  these  sev»n 
identified  major  concerns  with  the 
language  of  the  scope  of  coverage  of 
Option  3.  Among  the  15  who  supported 
Option  1,  two  (AFBF  and  APS)  saw 
some  advantages  to  a  decentralized 
approach;  and  1  of  these  2  (APS) 
requested  that  EPA  reconsider  a 
decentralized  approach  in  3  years. 

Commenters  who  supported  Option  1 
but  suggested  modifications  to  the 
language  of  the  scope  of  coverage  can  be 
grouped  into  three  categories  based  on 
the  extensiveness  of  the  suggested 
modifications.  In  the  first  group,  five 
commenters  (EDF,  MAS,  CRG,  A.  Wood, 
and  WDATCP)  suggested  that  the 
definition  of  "deliberately  modified"  be 
changed  to  include  all  genetic  material 
that  is  introduced  and  not,  as  currently 
set  forth  in  Option  1,  only  that  genetic 
material  that  has  experienced  "directed 
addition,  rearrangement,  or  removal  of  a 
nucleotide  sequence(s)  to  or  from 
genetic  material."  In  the  second  group, 
one  of  the  seven  commentws  (Mycogen) 
requested  a  broad  scope  of  coverage. 
Specifically,  this  commenter  suggested 
that  the  Agency  adopt  the  centralized 
approach  with  the  following  scope 
language,  "Indigenous  microbial 
pesticides  for  which  specific  pesticidal 
activities  have  been  created  or  increased 
by  deliberate  processes  or  techniques." 
In  the  third  group,  two  commenters 
suggested  a  somewhat  different 
direction.  USDA/NAPIAP  suggested  that 
"biological  control  agents"  be 
differentiated  from  "microbial 
pesticides"  and  that  microbial  biological 
control  agents  be  exempted  from  the 
notification  requirement.  The  EPA 
proposal  did  not  make  such  a 
differentiation.  The  other  commenter 
(APS)  offered  a  suggestion  that  "[a] 
modification  to  Option  1  might  be 
considered  for  potential  exemption  or  to 


allow  initiation  of  experiments 
simultaneously  with  notification  in  tl  e 
case  of  rearrangements  or  deletions 
within  a  single  genome  that  result  in 
phenotypes  comparable  to  those 
observed  in  natural  populations." 

EPA  Response:  EPA  agrees  with  the 
comments  supporting  Option  1  and  has 
adopted  Option  1  in  the  final  rule.  EPA 
believes  that  a  centralized  approach  is 
the  more  efficient  and  protective 
approach  to  small-scale  testing  of 
microbial  pesticides  at  this  time. 

EPA  believes  the  scope  of  coverage  of 
Option  1  creates  a  structure  wherein  the 
assessment  of  whether  a  test  is  subject 
to  notification  to  EPA  is  made  on  the 
basis  of  simple  and  directly  addressable 
criteria  that  form  the  scope  definitions. 
Under  this  approach,  all  interested 
parties  (e.g.,  industry,  researchers, 
public  interest  groups,  and  EPA)  would, 
in  most  instances,  conclude  from  a 
reading  of  the  definitions  alone  whether 
a  test  involving  a  specific  microbial 
pesticide  is  subject  to  the  notification 
requirement.  In  addition,  this  final  rule 
significantly  reduces  the  number  of 
notifications  that  will  be  sent  to  EPA 
relative  to  existing  EPA  policy. 

EPA  believes  Option  1  appropriately 
focuses  attention  on  microbial 
pesticides  with  (1)  new  or  different 
hazard  traits:  and.  (2)  the  potential  to 
present  new  or  different  exposures,  e.g.. 
organisms  which  heretofore  might  not 
have  been  exposed  to  a  particular 
substance  might  now  be  exposed  to  that 
substance  through  the  microbial 
pesticide.  EPA  judges  pesticides  in 
these  categories  to  present  relatively 
greater  potential  for  risk  than  those 
microbial  pesticides  EPA  would  no 
longer  subject  to  the  notification 
requirement. 

EPA  has  e.xamined  the  eight 
comments  suggesting  modification  of 
the  Option  1  language;  however.  EPA 
does  not  believe  any  of  the.suggested  - 
modifications  are  warranted.  EPA 
believes  the  word  "directed"  in  the 
definition  of  "deliberately  modified  "  as 
proposed  in  Option  1  addresses  what 
appears  to  be  the  primary  concerns  of 
the  majority  of  commenters.  From  their 
letters,  three  commenters  (EDF,  CRG. 
and  WDATCP)  appear  to  believe  that 
some  types  of  microbial  pesticides  EPA 
intends  to  be  captured  for  notification 
under  Option  1,  would  not  be  captured. 
EDF.  for  example,  noted  that  an 
"unmodified  scorpion  gene  would  not 
require  notification"  under  Option  1. 
WDATCP  made  a  similar  point  using  a 
wasp  toxin  gene  as  an  example. 

EPA  believes  that  the  Option  1 
language  in  its  proposal  of  January  22, 
1993,  would  capture  such  microbial 
pesticides,  because  some  type  of 
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"directed"  modification  would  have  to 
be  made  in  the  development  of  these 
microbial  pesticides.  In  the  examples 
mentioned  by  EDF  and  WDATCP. 
appropriate  regiilatory  sequences  would 
have  to  be  added  dixwtly  to  the 
nucleotide  sequences  encoding  the 
structural  gene  for  the  toxin,  and  this 
complete  genetic  construct  introduced 
into  the  recipient  microorganism,  in 
order  to  be  expressed  in  the  recipient 
microorganism.  Inserted  structural 
genes  lacking  appropriate  regulatory 
sequences  have  an  extremely  low 
probability  of  being  expressed.  Without 
appropriate  regulatory  sequences,  the 
only  possibility  for  an  introduced  gene 
to  be  expressed  is  if  it  accidentally 
inserts  in  a  position  on  the 
microorganism's  chromosome  adjacent 
to  appropriate  regulatory  genes. 
However,  an  introduced  gene  is  unlikely 
to  insert  by  chance  at  a  position 
adjacent  to  sequences  necessary  for 
expression  by  the  recipient 
microorganism.  EPA  is  not  aware  6f  any 
reports  in  the  scientific  literature 
documenting  that  this  can  occur,  and  no 
examples  of  such  genetic  modifications 
were  provided  in  public  comments  on 
the  proposed  rule. 

An  additional  technical  problem 
would  arise  as  a  result  of  the  extreme 
difficulty  of  identifying  and  isolating, 
vdthout  the  use  of  marker  genes, 
microorganisms  appropriately 
expressing  the  desired  introduced 
pesticidal  traits.  The  use  of  marker 
genes  entails  "directed"  modification. 
Without  marker  genes,  the  time  required 
for  researchers  to  test  thousands,  if  not 
millions,  of  individual  microbial 
isolates  to  identify  the  microorganism 
that  has  undergone  the  rare  event  of 
insertion  of  a  pesticidal  trait  is  not 
practical. 

To  summarize,  it  is  technically 
extremely  difficult  to  introduce  an 
"unmodified"  scorpion  or  wasp  gene 
into  a  microorganism  to  create  a  novel 
microbial  pesticide.  Directed  addition  of 
nucleotide  sequences  would  be 
necessary  for  either  selection  of  the 
modified  microorganism  or  proper 
expression  of  the  gene  encoding  the 
pesticide. 

EPA  has  not  modified  the  rule  to 
incorporate  the  suggestion  (Mycogen)  to 
broaden  the  scope  to  all  genetically 
altered  microbial  pesticides  by  utilizing 
a  scope  of  coverage  for  all  "indigenous 
microbial  pesticides  for  which  specific 
pesticidal  activities  have  been  created  or 
increased  by  deliberate  processes  or 
techniques."  EPA's  experience,  in  the 
past  10  years,  in  reviewing  notifications 
for  small-scale  testing  with  genetically 
altered  microbial  pesticides  has  allowed 
the  Agency  to  conclude  that  certain  of 


these  microbial  pesticides  need  not  be 
subject  to  the  notification  process.  EPA 
believes  the  scope  of  coverage  in  the 
final  rule  addresses  the  appropriate 
category  of  microbial  pesticides,  while 
excluding  from  notification  microbial 
pesticides  similar  to  those  likely  to 
occur  in  microbial  populations  in 
nature.  Laboratory-generated  microbial 
pesticides  similar  to  those  likely  to 
occur  in  nature  are  not  likely  to  present 
new  hazard  or  exposure  issues  when 
tested  at  small-scale,  with  the  possible 
exception  of  certain  nonindigenous 
microbial  pesticides  as  discussed  below. 

EPA  has  determined  not  to  take  the 
suggestion  that  "biological  control 
agents"  be  dlRlsrentiated  bom 
"microbial  pesticides."  Since  EPA  did 
not  propose  such  a  distinction  in  the 
proposed  rule,  the  distinction  cannot  be 
incorporated  into  this  final  rule. 
Moreover,  such  a  modification  would 
require  substantive  chjmges  in 
regulations  and  guidance  that  are  not 
related  to  this  rulemaking;  changes  that 
EPA  does  not  believe  are  warranted. 
FIFRA  applies  to  all  pesticides,  whether 
they  be  microbial  pesticides  or  other 
types  of  biological  control  agents.  EPA 
does  not  know  of  any  risk-based  reason 
to  create  two  separate  categories  that 
should  be  treated  differently.  The 
commenter  has  not  provided  sufficient 
support  for  the  suggestion  that 
microorganisms  that  act  by  means  of 
competitive  displacement  pose  low  risk. 
Little  data  either  supporting  or 
disproving  this  contention  exist  in  the 
literature.  Competitive  displacement 
interactions  among  microorganisms  can 
be  mediated  by  microbial  toxins,  and 
such  toxins  can  raise  concerns  for 
effects  on  nontarget  organisms. 

With  regard  to  the  comment 
suggesting  that  deletions  or 
rearrangements  within  a  single  genome 
be  handled  either  as  exemptions  or  as 
post-card  notifications,  the  Agency 
believes  this  suggestion  could  be 
handled  under  the  exemption  provision 
of  §  172.52,  and  the  Agency's 
determination  is  discussed  under  unit  E, 
"Exemption  Process,"  of  this  final  rule. 

B.  Administrative  Aspects  of 
Implementation  of  Scope  of  Coverage 

EPA  requested  comment  on  four 
administrative  aspects  of 
implementation  of  scope  of  coverage. 
These  four  administrative  procedures 
could  apply  to  both  Options  1  and  3,  but 
are  more  relevant  to  Option  3.  The  four 
procedures  are:  (1)  Guidance  from  EPA 
on  the  considerations  used  in  making  a 
determination  of  whether  a 
microorganism  is  covered  by  the  scope; 

(2)  documentation  of  the  determination; 

(3)  review  of  the  determination  by  a 


third  party;  and,  (4)  retention  of  the 
records  of  the  determination. 

Six  respondents  commented  on  this 
issue.  Three  comments  (AFBF, 
WDATCP,  and  MAS)  were  received 
supporting  the  need  for  Agency 
guidance  on  considerations  relevant  to 
determining  whether  a  microbial 
pesticide  is  subject  to  the  notification 
requirement. 

Three  commenters  (EDF,  NAS.  and 
NWF)  stated  that,  if  Option  3  were 
adopted,  a  third-party  review  procedure 
would  not  adequately  protect  human 
health  and  the  environment.  One 
comment  (AFBF)  was  received 
suggesting  that  third-party  review 
would  strengthen  a  process  where 
researchers  make  a  determination  of 
whether  a  microorganism  is  covered  by 
the  scope  in  terms  of  consistency, 
ensuring  the  correct  determination,  and 
addressing  the  concerns  of  the  public. 
One  comment  (AFBF)  was  received 
supporting  the  retention  of  records. 

Two  commenters  (MAS  and  AFBF) 
stated  that  if  Option  3  were  chosen  by 
EPA,  documentation  of  the 
considerations  used  in  making  a 
determination  of  whether  a 
microorganism  is  covered  by  the  scope 
should  be  required. 

EPA  Response:  EPA  will  implement 
in  the  final  rule  the  scope  ef  coverage 
described  in  its  proposed  Option  1.  EPA 
believes  that  researchers'  laboratory 
notebooks  routinely  include  the  types  of 
information  considered  in  making  a 
determination  of  whether  a 
microorganism  is  covered  by  the 
notification  requirement  set  forth  in 
Option  1.  Although  researchers  are  not 
required  to  develop  and  maintun 
records  specifically  supporting  a 
determination  of  whether  a 
microorganism  is  covered  by  this 
notification  requirement,  researchers' 
laboratory  notebooks  or  other 
documentation  would  be  treated  by  EPA 
as  records. 

Because  of  the  sufficiently 
straightforward  nature  of  the  language  of 
Option  1 ,  third-party  review  would  add 
little  to  the  determination,  and  this  is 
not  judged  by  EPA  to  be  necessary  for 
Option  1.  In  terms  of  guidance  to 
submitters,  the  Agency  believes  that  the 
selection  of  Option  1  obviates  the  need 
for  extensive  guidance.  The  criteria 
contained  in  Option  1  are  fairly 
straightforward  and  the  selection 
criteria  set  forth  in  the  scope  definition, 
as  well  as  the  rationale  discussion  in 
Unit  III  of  the  proposed  rule,  provide 
sufficient  guidance.  Developers  of 
microbial  pesticides  may  also  consult 
with  the  Agency  for  guidance  on 
notification  requirements,  including 
whether  a  particular  microbial  pesticide 


is  subject  to  the  notification 
requirement. 

C.  Nonindigenous  Microbial  Pesticides 

Since  1984,  EPA  has  had  in  place 
policies  that  require  notification  to  EPA 
for  small-scale  testing  of  all  genetically 
altered  and  nonindigenous  microbial 
pesticides.  "Nonindigenous 
microorganism"  was  defined  in  the 
1986  "Coordinated  Framework  for 
Regulation  of  Biotechnology"  (51  FR 
23302,  June  26, 1986),  which  stated  that 
a  microorganism  would  be  considered 
to  be  nonindigenous  to  "any  one  of  the 
geographic  areas  listed  below  if  it  is 
isolated  fi-om  outside  that  area:  (1)  The 
continental  United  States,  including 
Alaska,  and  the  immediately  adjoining 
countries  (i.e..  Canada  and  Mexico);  (2) 
The  Hawaiian  Islands;  (3)  The 
Caribbean  Islands  including  Puerto  Rico 
and  the  U.S.  Virgin  Islands."  EPA  stated 
in  the  proposed  rule  that 
"nonindigenous"  microbial  pesticides 
should  no  longer  be  subject  to  the 
notification  requirement  because  they 
are  adequately  regulated  by  another 
Federal  agency.  In  the  proposed  rule, 
EPA  requested  comment  on  whether  a 
category  could  be  identified  consisting 
of  nonindigenous  microbial  pesticides 
that  pose  a  potential  for  significant  risk 
to  human  health  or  the  environment, 
when  used  in  testing  at  small-scale,  that 
are  not  otherwise  reviewed  by  another 
Federal  agency.  Three  commenters  (IBA, 
NNB,  and  Ecogen)  supported  EPA's 
proposal  to  exclude  nonindigenous 
microbial  pesticides  from  the  scope  of 
coverage.  Four  other  commenters  (MAS, 
EDF.  A.  Wood,  and  ACSH)  opposed 
omitting  nonindigenous  microbial 
pesticides  from  the  scope  of  coverage  of 
this  rule.  Two  among  this  second  group 
ot  commenters  (MAS  and  EDF)  stated 
that  the  Agency  should  consider 
covering  those  nonindigenous  microbial 
pesticides  not  regulated  by  other 
Federal  agencies.  These  commenters 
asked -the  Agency  to  provide  a  more 
detailed  analysis  of  how  other  Federal 
agencies'  authorities  would  apply  to 
nonindigenous  microorganisms,  and 
ensure  safe  use.  The  other  two 
commenters  opposed  to  omitting 
nonindigenous  microbial  pesticides  , 
trom  the  scope  of  coverage  (A.  Wood 
and  ACSH)  believed  that  all  microbial 
pesticides  should  be  reviewed  before 
initial  field  testing. 

EPA  Response:  The  Agency  believes 
that  the  vast  majority,  if  not  all,  of 
nonindigenous  microorganisms  (some  of 
which  are  microbial  pesticides)  are 
addressed  bv  the  regulatory  authorities 
of  USDA/APHIS.  Nonindigenous 
microorganisms  that  may  have  direct  or 
indirect  plant  pest  or  adverse  animal 


health  effects  are  regulated  by  USDA/ 
APHIS.  Under  its  authorities  (Federal 
Plant  Pest  Act  U.S.C.  150aa  et.  seq.. 
Plant  Quarantine  Act,  7  U.S.C.  151  et. 
seq.;  Federal  Noxious  Weed  Act,  7 
U.S.C.  2801  et.  seq.;  and  several  animal 
quarantine  statutes,  21  U.S.C.  Ill,  114, 
134),  and  pursuant  to  its  responsibilities 
under  the  National  Environmental 
Pohcy  Act  (NEPA)  42  U.S.C.  4321  et 
seq.,  USDA/APHIS  considers  the  human 
health  and  environmental  impacts 
associated  with  nonindigenous 
microorganisms  that  have  plant  pest 
potential  or  are  animal  pests.  USDA/ 
APHIS  has  issued  regulations  at  7  CFR 
part  330  which  regulate  the  importation 
and  interstate  movement  of  plant  pests 
including  provisions  on  the  port  of 
entry,  inspection,  emergency  measures, 
and  the  information  needed  in 
applications  for  permits  to  move  plant 
pests. 

EPA  believes  that  small-scale  tests 
involving  naturally  occurring 
nonindigenous  microbial  pesticides, 
that  have  been  acted  upon  by  USDA 
(i.e.,  either  by  issuing  or  denying  a 
permit  or  determining  that  a  permit  is 
unnecessary;  or  a  permit  is  not  pending 
with  USDA),  are  adequately  regulated 
and  thus  are  unlikely  to  cause  any 
significant  impact  on  the  environment. 
Another  measure  of  oversight  is 
provided  by  the  U.S.  Public  Health 
Service,  which  regulates  the  importation 
and  subsequent  distribution  of 
microorganisms  that  are  of  human 
health  concern. 

EPA's  preferred  option  in  the 
proposed  rule  was  to  exclude,  based  on 
its  analysis  of  USDA/APHIS  regulatory 
authorities,  nonindigenous  microbial 
pesticides  from  the  notification 
requirement.  However,  EPA  also  stated 
that  it  would  consider  reviewing 
nonindigenous  microbial  pesticides  that 
pose  a  potential  for  significant  risk  to 
human  health  or  the  environment  when 
usedin  testing  at  small-scale  and  that 
are  not  otherwise  reviewed  by  another 
Federal  agency,  provided  that  a  category 
of  such  microorganisms  can  be 
identified.  However,  the  Agency 
explainedthat  it  was  not  aware  of  the 
existence  of  such  a  category  of 
nonindigenous  microbial  pesticides. 

In  this  final  rule  EPA  will  require 
notification,  at  small-scale  field  testing, 
for  nonindigenous  microbial  pesticides 
that  have  not  been  acted  upon  by  USDA 
(i.e.,  either  by  issuing  or  denying  a 
permit  or  determining  that  a  permit  is 
unnecessary;  or  a  permit  is  not  pending 
with  USDA),  even  though  at  this  time 
no  microbial  pesticides  may  be 
described  by  this  category.  EPA  believes 
this  approach  will  ensure  that  all 
nonindigenous  microbial  pesticides. 


testedat  small-scale,  will  be  reviewed  by 
a  Federal  agency.  EPA  beheves  this 
cautious  approach  addresses  the 
concerns  raised  in  pubUc  comments  and 
the  comments  of  the  SAP  (see  proposed 
rule  at  58  FR  5878),  both  of  which 
suggested  a  similar  approach. 

The  Agency  will,  under  its  EUP  and 
registration  authority,  continue  to 
regulate  nonindigenous  microbial 
pesticides  prior  to  any  use  at  more  than 
10  acres  of  land  or  1  surface  acre  of 
water. 

D.  Testing  in  Contained  Facilities 

In  the  proposed  rule.  EPA  proposed 
that  testing  within  a  contained  facility, 
such  as  a  laboratory  or  greenhouse, 
where  appropriate  containment  controls 
and  procedures  are  employed,  would 
not  require  notification.  The  individual 
or  institution  conducting  the  contamed 
research  would  be  given  the  discretion 
to  select  and  use  procedures  and 
controls  appropriate  to  achieve  the 
"performance  standard"  of  adequate 
containment.  EPA  requested  comment 
on  whether  minimal  recordkeeping  to 
document  the  selection  and  use  of 
containment  and  inactivation  controls 
should  be  required. 

Six  respondents  commented  on  this 
issue.  None  of  the  six  commenters  (IBA. 
NNB,  APS,  Ecogen,  AFBF.  and  EDF) 
supported  the  concept  that  notification 
to  EPA  for  contained  research  is 
necessary.  Two"  commenters  (IBA  and 
NNB)  thought  the  National  Institutes  of 
Health  (NIH)  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
provided  suitable  guidance  and 
standards  for  selecting  and  using 
procedures  and  equipment  to  obtain 
appropriate  containment.  One 
commenter  (AFBF)  suggested  guidance 
should  be  based  on  USDA,  NIM,  or 
American  Society  for  Microbiology 
guidelines. 

.  Two  commenters  (AFBF  and  APS) 
stated  that  no  additional  and  specific 
recordkeeping  is  necessary  beyond  what 
occurs  in  standard  laboratory  practice; 
e.g.,  laboratory  notebooks.  One 
commenter  (EDF)  strongly  supported 
requiring  minimal  recordkeeping  to 
document  the  selection  and  use  of  the 
containment  and  inactivation  controls. 
In  addition,  this  commenter  believed 
that  EPA's  proposed  performance 
standard  for  containment  is  vague  and 
not  protective. 

EPA  Response:  EPA  continues  to 
believe  that  notification  for  contained 
research  with  microbial  pesticides  is  not 
necessary.  EPA  agrees  that  adequate 
guidance  on  selecting  appropriate 
microbiological  procedures  for 
achieving  adequate  containment  is 
available  from  sources  such  as  the 
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Public  Health  Service.  Centers  for 
Disease  Control  guidance  on  the  use  of 
etiologic  agents  and  the  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules.  Selection  and  use  of 
specific  containment  and  inactivation 
controls  can  be  based  on  this  available 
guidance,  and  EPA  does  not  plan  to 
issue  additional  guidance  at  this  time. 
Researchers  are  reminded  that  they 
must  keep  records  documenting 
selection  and  use  of  appropriate 
containment  and  inactivation  controls. 
These  may  be  kept  in  laboratory 
notebooks.  If  the  NIH  Guidelines  are 
used  as  guidance,  the  researcher's 
notebook  should  indicate  the  level  of 
containment  suggested  by  the 
Guidelines  and  that  this  guidance  was 
selected  and  used.  In  order  to  clarify 
that  such  records  should  be  available  for 
either  inspection  by  EPA  or  submission 
to  EPA  upon  the  Agency's  request. 
§  172.45(e)(4)  of  the  regulatory  text 
reads  as  follows:  "Records  shall  be 
developed  and  maintained  describing 
the  selection  and  use  of  the  containment 
and  inactivation  controls,  including 
contingency  plans  for  emergency  clean- 
up and  test  termination,  that  will  be 
used  during  the  test.  These  records  shall 
be  available  for  inspection  at  the  test 
facility.  In  addition,  these  records  shall 
be  submitted  to  EPA  at  EPA's  request 
and  within  the  timeframe  specified  in 
EPA's  request."  EPA  believes  that 
persons  following  the  NIH  Guidelines 
would  keep  adequate  records  as  part  of 
normal  procedures  for  informing  their 
Institutional  Biosafety  Committee  of  the 
contained  research. 

In  the  proposed  rule,  the  Agency 
asked  for  comment  on  whether  selection 
of  containment  and  inactivation 
controls  should  be  approved  in  writing 
by  an  authorized  official  of  the 
organization.  EPA  received  no  specific 
comments  on  this  provision  either  in 
support  or  opposition.  EPA  believes  that 
most  research  organizations  follow  such 
a  provision  on  approval  by  an 
authorized  official  as  a  matter  of  course. 
For  example,  those  institutions 
complying  ivith  the  NIH  Guidelines 
would  meet  this  provision  through  the 
Institutional  Biosafety  Committee 
provisions  of  the  Guidelines.  EPA 
therefore  has  included  the  provision  on 
approval  by  an  authorized  official  at 
§  1 72.45(e)(3)  of  the  regulatory  text. 

In  comments  on  the  proposed  rule, 
EDF  stated  that  EPA's  performance 
standard  is  too  vague  and  not  protective 
because  EPA  fails  to  define  what  is 
meant  by  "adequate"  containment  and 
inactivation  controls.  EPA  believes  that 
it  is  appropriate  to  give  the  individual 
or  institution  conducting  the  testing  the 
discretion  to  select  and  use  procedures 
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that  would  achieve  adequate 
containment,  based  on  available 
guidance,  sucli  as  the  guidance  on 
containment  procedures  for 
microorganisms  used  in  research 
laboratories  found  in  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules.  EPA's 
approach  accepts  that  the  judgement  of 
the  individual  or  institution  conducting 
the  research  must  take  into  account  the 
many  different  kinds  of  microorganisms 
used  in  research  and  the  fact  that 
appropriate  containment  conditions 
vary  depending  on  the  microorganism. 
EPA  believes  that  experience  with 
contained  research  with  microbial 
pesticides  demonstrates  that  this 
approach  is  adequate  in  protecting 
against  unreasonable  adverse  effects  to 
human  health  and  the  enviromnent. 
Thus,  EPA  has  determined  that  the 
recordkeeping  requirements  at 
§§  172.45(e)(3)  and  172.45(eM4)  of  the 
regulatory  text,  along  with  the 
procedures  for  reporting  uru«asonable 
adverse  effects  at  §§  172.57  and  172.59, 
are  appropriate  for  the  level  of  risk 
presented  by  contained  research  with 
microbial  pesticides. 

E.  Exemption  Process 

The  Agency  proposed  in  §  172.52  a 
process  for  exempting  from  the 
notification  requirement  certain 
subgroups  of  microbial  pesticides 
otherwise  captured  by  the  scope  of 
coverage  laid  out  by  Option  1.  All  five 
comments  (AFBF,  IBA,  NNB,  APS,  and 
MAS)  received  on  this  issue  supported 
the  concept  of  a  mechanism  for 
exemption  of  microbial  pesticides, 
otherwise  captured  by  the  scope  of  the 
rule,  from  the  notification  requirements. 
Two  commenters  (IBA  and  NNB) 
suggested  as  candidates  for  exemption 
Bacillus  thuringiensis  which  have  been 
genetically  modified  through  the 
introduction  of  genetic  material  from 
other  strains  of  Bacillus  thuringiensis 
and/or  genetic  material  for  selectable 
marker  genes.  One  commenter  (MAS) 
suggested  changes  in  the  exemption 
process:  a  longer  public  comment 
period  and  "less  vague"  qualification 
criteria.  One  commenter  (APS) 
suggested  in  their  comments  on  scope  of 
coverage  a  somewhat  different 
exemption  mechanism  than  discussed 
by  the  Agency  in  its  proposal.  The 
commenter  proposed  that  "(a) 
modification  to  Option  1  might  be 
considered  for  potential  exemption  or  to 
allow  initiation  of  experiments 
simultaneously  with  notification  in  the 
case  of  rearrangements  or  deletions 
within  a  single  genome  that  result  in 
phenotypes  comparable  to  those 
observed  in  natural  populations." 


EPA  Response:  The  Agency  has 
included  at  §  172.52  a  mechanism  for 
exempting,  as  information  warranting 
such  action  becomes  available,  certain 
subgroups^of  microbial  pesticides  from 
the  notification  requirement.  EPA  agrees 
with  the  comment  (MAS)  received 
concerning  the  time  allowed  for  public 
comment  on  proposed  exemptions.  EPA 
will  utilize  a  comment  period  of  45 
days,  insteati  of  the  proposed  30  days, 
in  order  to  allow  more  time  for  public 
participation.  EPA  will  still  review 
these  petitions  within  the  180-day 
timeframe  stated  in  the  regulatory  text. 

With  regard  to  the  comment  on  the 
criteria  for  exemption  (MAS),  EPA 
believes  that,  at  this  time,  it  is  not 
possible  to  generically  describe  the 
criteria  that  will  be  used  for  specific 
exemptions  from  notification  under 
§  172.52  of  the  final  regulation.  EPA 
believes  that  petitions  for  exemption 
have  to  be  addressed  on  a  case-specific 
basis.  In  instances  where  EPA  believes 
that  an  exemption  is  appropriate.  EPA 
will  issue  a  notice  of  proposed 
rulemaking  in  the  Federal  Register, 
which  will  explain  the  basis  for  the 
Agency's  proposed  decision. 

MAS  also  asked  how  the  exemptions 
from  notification  under  §  172.52  would 
differ  from  EPA's  policy,  stated  in  the    . 
proposed  rule,  of  informing  submitters - 
on  an  individual  basis  when  no  further 
notification  to  EPA  was  required  for 
specific  microbial  pesticides.  EPA  will 
encourage  submitters  to  use  the 
exemption  from  notification  process  to    ' 
address  such  situations  in  the  future. 
Use  of  the  exemption  from  notification 
process  under  §  172.52  will  allow  the 
public  the  opportunity  to  comment  on 
any  exemption  petition  submitted  to 
EPA. 

In  the  proposed  rule,  EPA  requested 
comment  on  the  scientific  merit  of 
adding  an  exemption  under 
§  172.45(d)(1)  of  the  regulatory  text  for 
". . .  microorganisms  modified  solely  by 
rearrangement  (i.e..  translocation  or 
inversion)  or  deletion  of  nucleotide 
sequences  within  a  single  genome, 
including  its  extrachromosomal 
elements."  This  concept  was  supported 
by  APS  when  they  suggested  a 
modification  of  the  scope  of  coverage  to 
exempt  small-scale  testing  of  microbial 
pesticides  "...  in  the  case  of  t 

rearrangements  or  deletions  within  a 
single  genome  that  result  in  phenotypes 
comparable  to  those  observed  in  natural 
populations."  An  exemption  describing 
this  category  of  microbial  pesticides  is 
included  at  §  172.45(d)(1)  of  the 
regulatory  text.  EPA  has  gained 
experience  in  the  review  of  notifications 
of  such  organisms  and  is  persuaded  that 
such  microbial  pesticides  are  similar  to 


tnose  that  would  be  likely  to  occur  in 
microbial  populations  in  nature,  since  it 
is  knoivn  that  deletions  and 
rearrangements  of  genetic  material 
within  a  single  genome  occur  in 
microorganisms  in  nature.  The 
microbial  pesticides  described  by  the 
exemption  at  §  172.45(d)(l)(i)  would, 
thus,  likely  be  sub|ect  to  the  same 
constraints  as  other  naturally  occurring 
microbial  populations  in  the  1 

envirorunent. 

EPA  agrees  with  the  commenters  (IBA 
and  NNB)  who  proposed  an  exemption 
for  microbial  pesticides  based  on  the 
organism  Bacillus  thuringiensis  that 
such  an  exemption  may  be  merited 
under  §  172^2  <^  the  regulatory  text. 
After  publication  of  this  final  rule  in  the 
Federal  Register.  EPA  will  begin  work 
on  developing  an  exemption  for  certain 
genetically  modified  Bacillus 
thuringiensis  strains  as  proposed  in 
public  coonments.  EPA  requests  that 
individuals  supporting  this  exemption 
provide  to  the  Agency  any  information 
or  data  on  why  the  specific  microbial 
pesticide  or  class  of  microbial  pesticides 
meet  the  criteria  of  §  172.3  for  small- 
scale  tests  of  pesticides  that  do  not     .  . 
require  an  ELS'. 

F.  Notification  Process 

Proposed  §  172.48,  included  a 
discussion  of  the  kinds  of  data  and 
information  to  be  submitted  in  a 
notification;  e.g..  the  identity  of  the 
microbial  pesticide,  a  characterization 
of  its  relevant  biology  and  ecology,  a 
description,  if  applicable,  of  how  the 
microbial  pesticide  has  been  modified, 
{md  a  description  of  the  objectives, 
experiments  design,  and  other  relevant 
parameters  of  the  proposed  test.  EPA 
proposed  is  §  172.46  that  Agency 
review  of  a  notification  would  be 
completed  within  90  days.  Proposed 
§  1 72.46  also  contained  information  on 
where  and  how  to  submit  a  notification. 

Six  comments  were  received  on  the 
proposed  notification  process.  Four  of 
the  six  comments  dealt  with  data 
requirements.  Two  of  these  four 
commenters  (IBA  and  NNB)  agreed  with 
EPA's  proposed  regulatory  text.  The 
third  (MAS)  requested  that  EPA  require 
the  use  of  marker  axad  suicide  genes  in 
microbial  pesticides  and  also  require 
information  be  submitted  on  the 
management  of  resistance  to  pesticides 
in  populations  of  target  organisms.  The 
fourth  commaiter  (WDATCP)  offered 
suggestions  on  data  requirements 
addressing  survival  and  potential  effects 
on  non-target  organisms.  Two  of  the  six 
comments  {IBA  and  NNB)  requested 
that  EPA  review  notifications  in  60  days 
rather  than  the  90  days  proposed  by  the 
Agency.  Two  commenters  (MAS  and 


WDATCP)  addressed  issues  of 
coordination  with  State  authorities 
responsible  for  oversight  of  microbial 
pesticides.  One  commenter  (A.  Wood) 
suggested  that  EPA  develop  a  data  base 
of  human  health  and  environmental 
data  generated  from  field  tests  of 
micn^ial  pesticides,  including  those 
under  notification,  in  order  to  improve 
the  data  based  for  future  regulatory 
decisions.  One  commenter  (APS) 
suggested  that  EPA  change  the  term 
"notification"  to  "screening  procedure" 
or  "microbial  pesticides  pre-test  review 
procedure"  because  notification  is  a 
misnomer. 

EPA  Response:  In  this  final  rule  EPA 
will  implement  its  proposal  of  allowing 
90  days  as  the  outer  limit  for  review  of 
notifications.  Ninety  days  is  required  to 
achieve  coordination  with  State  and 
local  authorities  and  with  USDA/ APHIS 
where  jurisdictional  overlap  occurs 
between  EPA  and  USDA.  Ninety  days 
also  permits  the  Agency  sufficient  time 
to  fully  evaluate  whether  any  risk  issues 
are  associated  with  the  test  and  to 
examine  them  in  detail,  including 
providing  the  opportunity  for  public 
participation  in  the  review  of 
notifications.  EPA's  goal  is  to  complete 
reviews  of  notifications  in  a  timely 
fashion  and,  whenever  possible,  notify 
submitters  of  the  Agency's  decision  in 
less  than  90  days. 

In  terms  of  the  use  of  marker  genes. 
EPA  included,  upon  the  request  of  the 
SAP  in  1988.  a  statement  in  proposed 
§  172.48  encouraging  the  use  of  such 
genes.  EPA  is  retaining  this  statement  in 
the  final  rule.  EPA  t>elieves  use  of  such 
genes  should  be  encouraged  to  faciUtate 
the  identification  or  monitoring  of 
microbial  pesticides  in  the  environment. 
However.  EPA  will  not  make  use  of 
such  genes  a  mandatory  general 
requirement  for  all  small-scale  field 
tests.  EPA  has  the  flexibility  to  make  a 
determination,  on  a  case-specific  basis, 
of  whether  the  use  of  marker  genes 
should  be  required  for  particular  tests; 
for  example,  when  the  use  of  marker 
genes  for  monitoring  of  a  microorganism 
is  judged  by  EPA  to  t>e  an  appropriate 
means  of  risk  management  for  a 
particular  field  test  Technical  and 
efficacy  considerations  can  be  taken  into 
account  on  a  case-specific  basis  in 
determining  the  relative  cost/benefit 
ratio  of  using  marker  genes.  EPA 
believes  the  reqiurement  that  microbial 
pesticides  contain  suicide  genes  is 
premature  because  the  efficacy  of 
suicide  genes  in  controlling  microbial 
populations  in  the  environment  has  not 
been  demonstrated  to  date  in  the 
scientific  literature. 

The  suggestion  that  EPA  include  a 
requirement  for  a  pesticide  resistance 


management  plan  is  beyond  the  scope  of 
this  rule,  which  addresses  only 
notification  for  small-scale  tests  of 
certain  microbial  pesticides.  The 
Agency  is  aware  of  this  issue  for  all 
pesticides  and  is  evaluating  its  approach 
to  resistance  management. 

Comments  on  data  requirements 
included  the  suggestion  that  survival  of 
the  microbial  pesticide  in  the 
environment  and  evaluation  of  a  broad 
range  of  potential  non-target  organisms 
for  adverse  effects  is  important 
(WDATCP).  EPA  agrees  that  information 
on  the  survival  of  a  microbial  pesticide 
should  be  evaluated  in  a  notification 
and  has  retained  this  data  requirement 
in  the  final  rule  at  §  172.48.  EPA  will 
not,  however,  routinely  require  in  a 
notification  that  a  broad  range  of 
potential  non-target  organisms  be 
addressed  by  the  submitter.  EPA  can 
require  testing  of  effects  on  potential 
non-target  organisms  in  a  specific 
notification  if  the  characteristics  of  a 
particular  microbial  pesticide  indicate 
that  this  is  justified.  Data  requirements 
for  EUPs  and  registration  in  §  158.740 
describe  tests  to  address  non-target 
effects  of  microbial  pesticides.  These 
requirements  utilize  Single-species 
testing,  which  the  Agency  has  found  to 
be  the  most  effective  way  to  address 
potential  for  non-target  effects. 

The  suggestion  {A.  Wood)  that  EPA 
develop  a  data  base  of  human  health 
and  environmental  data  generated  from 
field  tests  of  microbial  pesticides  is 
beyond  the  scope  of  this  rule  which 
addresses  only  notification  for  small- 
scale  testing  of  certain  microbial 
pesticides.  However,  applicants  submit 
human  health  and  environmental  data 
as  part  of  the  notificati<Mi,  EUP,  and 
registration  processes,  and  the  Agency's 
experience  base  grows  through  this 
process. 

While,  as  suggested  by  APS,  the  term 
"screening  procedure"  or  "microbial 
pesticides  pre-test  review  procedure" 
may  provide  a  more  accurate 
description  of  the  reporting  process 
described  in  the  proposed  rule,  the  term 
"notification"  has  been  used  by  EPA 
since  the  pubUcation  of  the  1984  policy 
statement  and  is  both  accepted  and 
understood  by  interested  parties.  To 
change  the  term  now  could  lead  to 
confusion.  EPA,  thus,  will  continue  to 
use  the  terra  "notification"  to  describe 
this  process.  The  notification  process 
described  in  §  1 72.46(b}  indicates  how 
submissions  should  be  mariced  to  ensure 
that  notifications  are  properly 
processed. 
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G.  Substantiation  of  Claims  for 
Confidential  Information 

The  Agency  requested  comment  on 
the  proposed  requirement  (§  172.46(d)) 
that  any  claim  of  confidentiality  must  be 
substantiated  at  the  time  the  claim  is 
made  (i.e.,  "up-front  substantiation"). 
Specifically,  the  Agency  sought 
comment  on  how  to  achieve  the  best 
balance  between  the  biuden  on  industry 
to  provide  substantiation  before  public 
disclosure  becomes  an  active  issue  (e.g., 
in  preparation  for  SAP  meetings)  and 
the  regulated  commimity's  desire  to 
receive  timely  responses  on 
notifications.  This  balance  must  take 
into  consideration  the  needs  of  pesticide 
developers  to  protect  information  they 
believe  to  be  critical  to  maintaining 
their  competitiveness  and  the  public's 
need  for  access  to  information  related  to 
potential  environmental  or  human 
health  effects  early  enough  in  the 
notification  review  process  to  provide 
informed  comment  before  the  Agency 
makes  a  decision. 

Five  respondents  (Ecogen,  IB  A,  NNB. 
EDF,  and  CRG)  commented  on  EPA's 
proposed  approach  on  substantiation  of 
CBI  claims.  All  five  commenters 
supported  EPA's  proposal  to  require  up- 
front substantiation;  three  of  these 
commenters  (Ecogen,  IBA,  and  NNB) 
recommended  that  EPA  implement  an 
initial  screening  process  to  identify  and 
address  expeditiously  any  CBI  issues. 

EPA  Response:  EPA  continues  to 
believe  that  up-front  substantiation  of 
CBI  is  appropriate  and  necessary  for 
expeditious  decisions  on  notifications. 
EPA  beheves  that,  given  the  Agency's 
procedural  requirements  for  making 
final  CBI  determinations,  without  up- 
front substantiation,  the  90-day 
response  time  associated  with  the 
notification  procedure  at  §  172.50  would 
be  difficult  or  impossible  to  meet  if  it 
becomes  necessary  to  resolve  a  CBI 
issue  before  a  decision  on  the 
notification  can  be  made.  Up-front 
substantiation  allows  the  Agency  to 
make  available  to  the  public  expurgated 
copies  of  each  submission  and  a 
rationale  for  any  exclusions,  and,  in 
necessary  cases,  to  make  final 
determinations  of  the  validity  of  CBI 
claims.  The  Agency  does  not  believe 
that  a  formal  initial  screening  process 
needs  to  be  implemented  because  a 
submitter  always  has  the  option  of 
consulting  with  the  Agency  on  these 
and  other  issues. 

Two  commenters  (IBA  and  NNB)  felt 
that  EPA  should  issue  guidance  on  the 
types  of  information  that  constitute  a 
valid  claim  of  CBI  for  microbial 
pesticides.  EPA  will  consider 
developing  such  guidance  in  the  future. 


It  may  be  more  useful  for  the  Agency  to 
develop  such  guidance  after  gaining 
more  experience  in  the  review  of 
microbial  pesticides  subject  to  this  final 
rule. 

H.  Voluntary  Submissions 

Although  not  specifically  proposed  in 
the  rule,  the  Agency  requested  comment 
on  whether,  in  addition  to  the 
notification  requirement,  EPA  should 
offer  the  opportunity  to  obtain  review 
on  a  voluntary  basis,  of  any  microbial 
pesticide  that  a  company  or  researchers 
believes  could  benefit  by  such  a  review, 
regardless  of  the  scope  of  coverage  for 
notification  in  the  final  rule.  The  two 
commenters  (IBA  and  NNB)  who  offered 
comment  on  this  issue  supported  a 
provision  for  voluntary  submissions, 
although  one  commenter  (NNB) 
expressed  concern  over  the  burden  on 
Agency  resources  as  a  result  of  the 
increased  number  of  submissions. 

EPA  Response:  EPA  agrees  with  the 
comment  that  the  Agency's  resources 
may  be  overly  burdened  by  voluntary 
submissions  if  developers  of  microbial 
pesticides  decide  to  submit  notifications 
for  microbial  pesticides  outside  the 
scope  of  coverage.  Such  voluntary 
reviews  could  be  equivalent  to  a 
notification  in  terms  of  Agency 
resources  required  to  conduct  a  review. 
After  consideration  of  the  public 
comments  on  this  issue,  the  Agency 
believes  that  it  should  focus  its  limited 
resources  on  review  of  notifications  of 
microbial  pesticides  subject  to  this  rule. 
However,  submitters  who  are  not  clear 
about  the  reporting  status  of  a  microbial 
pesticide,  in  terms  of  the  scope  of 
coverage,  are  encouraged  to  contact  the 
Agency  for  guidance  on  whether  a 
notification  is  required. 

/.  Scope  of  Requirement 

Two  commenters  (Abramson  and 
DuPont)  questioned  how  the  proposed 
changes  in  §  172.3  affect  the 
relationship  between  FIFRA  sections  5 
and  12(b)(5)  and  the  definition  of 
pesticide  in  section  2(u)  and  how  it 
would  affect  testing  of  registered 
pesticides  in  a  non-registered  use:  One 
commenter  (DuPont)  suggested 
modifications  of  the  language  of 
proposed  §  172.3(c)(l)(i)  and 
§§  172.3(c)(l)(iii),  172.3{c)(2)(iv),  and 
172.3(c)(3).  The  commenter  believed 
such  modified  language  would  more 
clearly  state  EPA's  intent.  This 
commenter  also  suggested  the  word 
"not"  had  inadvertently  been  omitted 
from  proposed  §  172.3(d).  In  addition, 
the  commenter  asserted  that  proposed 
§  172.3(e)  was  impractical,  unnecessary, 
and  unwarranted,  and  would  give  the 
Agency  new  powers. 


EPA  Response:  As  described  in  the 
proposed  rule,  EPA  is  modifying 
§  172.3,  to  clarify  that  the  basis  for  the 
presumption  concerning  the  need  for  an 
EUP  for  small-scale  testing  is  based  on 
risk/benefit  considerations,  rather  than 
on  a  definitional  determination  of 
whether  a  substance  is  a  pesticide. 

DuPont  was  concerned  that,  in 
revising  §  172.3,  EPA  was  modifying  the 
status  under  FIFRA  of  a  substance  being 
tested,  and  questioned  whether  EPA 
intended  to  classify  all  test  substances 
as  pesticides. 

As  EPA  stated  in  the  preamble  to  the 
proposal,  the  determination  of  whether 
a  substance  or  mixture  of  substances  is 
a  pesticide  is  governed  by  the  intent  test 
of  FIFRA  section  2(u).  Once  a  substance 
is  determined  to  be  a  pesticide,  the 
applicability  of  FIFRA  section  5  EUP 
requirements  must  still  be  set  out.  In 
other  words,  EPA  must  explain  under 
what  circumstances  an  EUP  will  be 
required  for  testing  conducted  on  a 
pesticide.  This  determination  is  separate 
and  distinct  from  whether  the  substance 
is  or  is  not  a  pesticide.  The  current 
language  of  §  172.3(a)  mingles  the  two 
determinations,  and  implies  that  a 
pesticidal  determination  can  be  made 
on  the  same  basis  as  the  determination 
of  EUP  applicability.  In  fact,  a  pesticide 
determination  must  be  based  upon 
intent  under  the  definition  of  pesticide 
in  FIFRA.  vyhereas  EUP  applicability 
wrill  be  based  upon  risk/benefit 
considerations  only  after  pesticide 
status  has  been  attained.  The  revised 
§  172.3  only  addresses  the  latter  of  these 
two  determinations. 

EPA  emphasizes,  however,  that  it 
does  not  intend  to  change  the  status  of 
any  testing  with  respect  to  EUP 
applicability.  Small-scale  testing 
previously  conducted  on  a  "substance" 
not  subject  to  the  requirement  of  an 
EUP,  in  most  instances,  will  continue  to 
be  permitted  on  a  "pesticide"  without 
the  requirement  for  an  EUP.  As  under 
the  existing  §172.3,  this  final  rule  will 
contain  a  presumption  that  an  EUP  is 
not  required  for  small-scale  testing  of 
pesticidal  substances.  A  substance  that 
does  not  meet  the  intent  test  of  FIFRA 
section  2(u)  and  is  therefore  not  a 
pesticide  would  not  be  covered  by 
FIFRA  section  5  under  any 
circumstances.  In  addition,  in  this  final  . 
rule,  EPA  does  not  intend  to  change  the 
status  of  the  exemption  under  section 
12(b)(5)  of  FIFRA  which  allows  the 
shipping  of  a  pesticidal  substance, 
under  the  conditions  of  that  section, 
without  being  subject  to  penahy  for 
failure  to  have  a  registration  or  an  EUP. 
Both  Abramson  and  DuPont  commented 
that  EPA  had  omitted  reference  in  its 
proposal  to  the  status  of  testing  of  new 
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uses  of  registered  pesticides  that  is 
currently  exphcitiy  stated  in  §  172.3(c). 
EPA  did  not  intend  to  preclude  such 
testing.  Such  testing  will  continue  to  be 
eligible  for  die  presumption  that  an  EUP 
is  not  required  for  certain  small-scale 
testing  under  the  final  rule.  In  response 
to  both  these  comments.  EPA  has 
revised  the  text  of  §  172.3(a)  to  clarify 
the  applicability  of  EUP  requirements  as 
being  a  risk/benefit  determination,  and 
to  include  testing  of  new  uses  of 
registered  pesticides. 

Proposed  §  172.3(e)  reserved  to  the 
Agency  the  right  to  require  an  EUP  on 
a  caseA>y-case  basis,  notwithstanding 
the  presumptions  in  earlier  paragraphs 
that  EUPs  would  not  be  required. 
DuPont  contended  that  proposed 
§  172.3(e)  would  be  impractical, 
unnecessary,  unenforceable,  and  unduly 
expand  the  Agency's  authority. 
DuPont's  principal  concern  was  that 
EPA  had  not  set  out  criteria  for  making 
this  determination,  and  that  the 
regulated  community  could  therefore 
not  discern  when  it  was  subject  to  the 
requirement  of  an  EUP. 

EPA  disagrees  that  the  Agency  is 
extending  its  authority.  Rather,  it  is 
expressly  articulating  the  authority  it 
has  always  had  to  rebut  the 
presumptions,  either  for  specific  tests  or 
categories  of  tests.  Section  5  of  FIFRA 
authorizes  EPA  to  require  EUPs  for  all 
tests,  regardless  of  acreage.  EPA  has 
determined,  however,  that  based  on  risk 
considerations,  EUPs  generally  are  not 
necessary  for  small-scale  tests 
conducted  using  most  pesticides.  Since 
the  applicability  of  EUP  requirements 
depends  on  risk/benefit  considerations. 
EPA  believes  it  is  entirely  appropriate 
that  the  Agency  retain  this  flexibility 
and  be  able  to  make  case-by-case 
determinations  of  EUP  applicability.  If 
EPA  has  reason  to  believe  that  certain 
small-scale  testing  should  be  regulated 
under  an  EUP  for  risk/benefit  reasons,  it 
should  ensure  that  appropriate  controls 
are  in  place  before  the  testing  takes 
place. 

However,  in  response  to  DuPont's 
concern  that  the  regulated  community 
could  not  determine  when  an  EUP 
would  be  required,  EPA  has  revised 
§  172.3(e)  in  the  final  rule  to  specify 
that,  if  EPA  dftermines  that  an  EUP  is 
required,  it  will  notify  the  affected 
parties  of  the  need  for  an  EUP.  Prior  to 
such  notice  from  the  Agency,  parties 
may  assume  that  the  presumption  that 
no  EUP  is  required  is  applicable  to  their 
small-scale  tests.  EPA  notes  that  the 
provisions  of  Subpart  C  are  an  example 
of  the  type  of  circumstances  where  EPA 
has  determined  that  it  is  appropriate  to 
rebut  the  presumption  that  no  EUP  is 
required.  Where,  as  in  this  rulemaking. 


EPA  is  rebutting  the  presumption 
generically  for  a  category  of  pesticides 
or  tests,  it  will  use  the  rulemaking 
process  as  the  means  of  notification.  In 
other  cases.  EPA  could  choose  to  notify 
a  producer  individually  of  the  need  for 
an  EUP.  DuPont  commented  that  the 
language  of  proposed  §  172.3(c).  which 
pertains  to  testing  covering  more  than 
one  target  pest  occurring  at  different 
times  and  places,  was  confusing,  and 
suggested  revised  text  to  clarify  the 
intent.  EPA  recognizes  that  the 
proposed  language  may  be  confusing 
and  has  clarified  §§  172.3(c)(1)  and 
(c)(2)  of  the  regulatory  text.  For 
example,  in  §  172.3(c)(1).  it  is  generally 
EPA's  intent  that  testing  of  a  pesticide 
for  one  target  pest  would  qualify  for  the 
presumption  when  conducted  on  no 
more  than  10  acres  cumulative, 
including  all  test  locations.  When 
testing  for  more  than  one  target  pest,  the 
presumption  again  applies  to  testing  on 
no  more  than  10  acres  p>er  pest,  where 
the  testing  occurs  either  in  different 
locations  or  at  different  times.  Thus, 
testing  for  two  target  pests  on  the  same 
site,  one  of  which  occiu^  in  the  spring 
and  the  other  in  the  falL  can  be 
conducted  without  an  EUP  as  long  as 
neither  test  exceeds  10  acres.  Similarly, 
testing  for  two  pests  at  the  same  time, 
one  of  which  is  a  pest  only  in  the 
Southeast  United  States,  and  the  other 
in  the  Southwest,  can  be  conducted 
without  an  EUP  as  long  as  neither  test 
exceeds  10  acres.  However,  testing  is 
limited  to  10  acres  total  if  more  than  one 
target  pest  is  being  tested  at  the  same 
time  and  same  locality. 

EPA  has  also  addressed  the  comment 
from  DuPont  that  the  use  of  the  term 
"crop"  in  proposed  §  172.3{cKl)(iii)  is 
confusing  when  referring  to  pesticide 
residues  in  or  on  the  crop.  The 
confusion  could  arise  because  the  term 
"crop"  does  not  properly  apply  to  fish 
and  animals,  even  though  these  may  be 
the  subject  of  tests  involving  pesticides. 
EPA  has  clarified  this  language  in 
§  1 72.3(cKi  Mil)  in  the  regulatory  text  by 
not  specifically  referring  to  crops. 

With  regard  to  the  comment  from 
DuPont  on  §  172.3(d),  EPA 
acknowledges  that  the  word  "not"  was 
inadvertently  omitted  from  proposed 
§  172.3(d).  and  the  final  regulatory  text 
has  been  corrected. 

/.  Submission  of  Information  Regarding 
Potential  Unreasonable  Adverse  Effects 

One  comment  (WDATCP)  was 
received  on  the  proposal  at  §  172.57  to 
require  reporting  of  unreasonable 
adverse  effects.  This  commenter 
believed  that:  (1)  Researchers  tend  to 
under  assess  potential  impacts;  t?) 
microorganisms  may  continue  to 


disperse  and  increase  in  niunbers;  and 
(3)  the  phrase  "potential  unreasonable 
adverse  effects"  should  be  defined. 

EPA  Response:  In  this  final  rule.  EPA 
has  included  §  172.57  as  proposed. 
Section  172.57  applies  to  all  microbial 
pesticides  identified  in  §  172.45(c), 
including  those  subject  to  the 
notification  requirements  and  those  that 
are  exempt  from  the  notification 
requirements  under  §  172.45(d).  While 
EPA  has  done  generic  assessment  of 
potential  risk  in  the  development  of  this 
rule,  and  concluded  that  some,  but  not 
all,  categories  of  microbial  pesticides 
warrant  notification,  the  Agency  cannot 
foresee  all  adverse  effects  to  human 
health  or  the  environment  w  hich  may 
arise  in  specific  individual  small-scale 
tests.  Section  172.57  is  meant  to  address 
unforeseeable  adverse  effects  resulting 
from  use  of  such  pesticides.  EPA 
believes  that  such  effects  are  likelv  to  be 

extremely  rare;  however,  §  17. '  is  a 

means  of  ensuring  that  potential  risk  is 
addressed  and  that  the  Agency's  data 
base  is  as  complete  as  possible  for  future 
tests.  Uiu^asonable  adverse  effects  must 
be  reported  if  they  are  directly  observed 
by  the  submitter  or  if  the  submitter  has 
learned  through  another  source  that  a 
microbial  pesticide  has  the  potential  to 
result  in  an  unreasonable  adverse  effect. 

K.  Related  Issues  Not  Specifically  Posed 
for  Comment 

Two  other  topics,  not  specifically 
posed  for  comment  by  EPA  in  its 
January  22.  1993  proposal  were  also 
raised  by  commenters.  One  commenter 
(D.  Keppel)  requested  that  a  moratorium 
be  placed  on  all  releases  of  genetically 
modified  organisms.  Two  other 
commenters  (IBA  and  NNB)  requested 
that  EPA  reorganize  the  Office  of 
Pesticide  Programs  (OPP)  so  as  to  form 
a  specific  branch  dealing  with  biological 
pesticides. 

EPA  Response-.  EPA  believes  that  its 
approach  to  microbial  pesticides  (i.e.,  its 
proposed  notification  program  for  small- 
scale  testing,  its  EUP  program  for  large- 
scale  testing  and  its  registration 
program)  provide  adequate  protection 
from  unreasonable  adverse  effects  to 
human  health  and  the  enviromnent.  The 
Agency  believes  there  is  no  evidence 
from  experience  with  many  years  of 
small-scale  testing  of  genetically 
modified  microbial  pesticides  that 
would  support  a  request  for  a 
moratorium  on  such  tests.  EPA.  thus, 
does  not  believe  a  moratorium  on 
testing  is  warranted. 

The  issue  of  OPP  internal 
organization  is  not  an  issue  which  is 
appropriately  addressed  through 
rulemaking  and  is  not  considered  in  this 
final  regulation.  OPP  is,  however. 
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examining  mechanisms  to  introduce 
efficiencies  into  its  program  for 
biological  pesticides. 

V.  Statutory  Requirements 

In  accordance  with  FIFRA  section 
25(a),  a  draft  of  this  final  rule  was 
submitted  to  the  FIFRA  SAP.  the 
Secretary  of  Agriculture  (USDA),  and 
the  House  Committee  on  Agriculture 
and  Senate  Committee  on  Agriculture, 
Nutrition,  and  Forestry  for  comment. 

A.  FIFRA  Scientific  Advisory  Panel 

A  Subpanel  of  the  SAP  provided 
written  comments  on  the  draft  final 
rule.  No  major  issues  were  identified  in 
comments  received  from  the  SAP.  One 
comment  was  received  from  a  Subpanel 
member  noting  that  tbe  SAP,  at  its 
meeting  on  September  26,  1990  (see  58 
FR  5878),  raised  the  issue  that  certain 
deletions  or  rearrangements  of  genetic 
material  within  a  single  genome  could 
impart  or  enhance  characteristics  of 
potential  concern.  This  commenter 
questioned  EPA's  scientific  justification 
for  including  such  an  exemption  in  the 
final  rule,  while  noting  that  there  is  no 
major  problem  with  such  an  exemption. 

EPA  Response:  EPA  has  included  in 
the  regulatory  text,  at  §  172.45(d)(i),  an 
exemption  for  small-scale  testing  of 
microbial  pesticides  resulting  from 
deletions  or  rearrangements  within  a 
single  genome.  As  stated  in  Unit  IV  of 
this  preamble,  EPA  has  gained 
experience  in  the  review  of  notificaticJhs 
of  such  organisms  and  is  persuaded  that 
such  microbial  pesticides  are  similar  to 
those  that  would  be  likely  to  occur  in 
microbial  populations  in  nature  since 
deletions  and  rearrangements  of  genetic 
material  within  a  single  genome  are 
known  to  occur  in  microorganisms  in 
nature.  EPA  has  also  taken  into 
consideration  a  point  raised  in  the  SAP 
report  from  the  meeting  on  September 
26,  1990,  which  noted  that  the  long- 
term  sur\ival  and/or  competitiveness  of 
these  kinds  of  microorganisms  may  be 
compromised  by  genetic  modifications 
involving  deletions  or  rearrangements 
within  a  single  genome.  In  making  a 
decision  on  this  exemption,  EPA 
considered  both  the  concerns  and 
mitigating  factors  raised  by  the  SAP, 
along  with  public  comment.  EPA 
beheves  that,  on  balance,  these 
microbial  pesticides,  when  tested  at 
small-scale,  would  be  subject  to  natural 
constraints  on  their  populations  in  the 
environment. 

Under  §  172.57  of  the  regulatory  text, 
unreasonable  adverse  effects  resulting 
from  microbial  pesticides  must  be 
reported  to  EPA.  These  reporting 
requirements  also  apply  to  the  microbial 


pesticides  exempted  at  §  172.45(d)(i),  if 
any  adverse  effects  should  occur. 

B.  U.S.  Congress  and  U.S.  Department 
of  Agriculture 

In  accordance  with  FIFRA  section  25. 
a  draft  of  this  final  rule  was  submitted 
in  February  1994  to  the  U.S.  Congress 
and  USDA.  USDA  commented  that  the 
final  rule  simplifies  the  regulation  of 
small-scale  testing  of  microbial 
pesticides,  focuses  on  microbial 
pesticides  posing  the  greatest  risk,  and 
reduces  the  number  of  notifications  to 
EPA  when  compared  to  current  policy. 

USDA  requested  two  changes  in  their 
comments,  both  of  which  EPA  agreed  to 
incorporate  in  the  final  rule.  The  first 
modification  pertained  to  the  text  in  the 
parentheses  in  §  172.45(c)(2),  which 
read  as  follows:  "Nonindigenous 
microbial  pesticides  that  have  not  been 
favorably  acted  upon  by  the  USDA  (i.e., 
by  the  granting  of  a  permit  or  the 
determination  that  a  permit  is 
necessary)."  The  USDA  suggested  that 
the  phrase  "not  favorably  acted  upon" 
may  imply  that  if  USDA  were  to  deny 
a  permit  because  of  a  plant  pest  risk, 
EPA  could  authorize  testing  under  40 
CFR  part  1 72.  To  avoid  confusion, 
USDA  suggested  the  language  read: 
"Nonindigenous  microbial  pesticides 
that  have  not  been  acted  upon  by  USDA 
(i.e.,  either  by  issuing  or  denying  a 
permit  or  determining  that  a  permit  is 
unnecessary;  or  a  permit  is  not  pending 
with  USDA)."  EPA  accepted  this 
comment  and  the  regulatory  text 
suggested  bv  USDA  appears  in  the  final 
rule  at  §  172.45(c)(2). 

Second,  USDA  pointed  out  that  both 
the  USDA  and  EPA  should  consider  the 
effect  of  the  current  regulations  on  the 
testing  and  introduction  of  biological 
control  agents,  given  the  commitment  at 
USDA  to  the  development  of  more 
environmentally  friendly  biological 
control  approaches  in  agriculture.  EPA 
agrees  that  it  is  important  to  work  with 
USDA  on  this  issue  given  EPA's 
authority  to  regulate  pesticides.  EPA 
and  USDA  will  continue  discussions  on 
biological  control  agents  and  microbial 
pesticides  to  ensure  that  there  is 
appropriate  regulation  of  these 
applications,  while  minimizing 
potentially  duplicative  reviews  and 
accelerating  availability  of  safer  pest 
management  technologies. 

No  comments  were  received  from  the 
U.S.  Congress  during  the  60-day 
comment  period. 

VI.  Public  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  (docket  control 
number  OPP-50668A).  The  record 
includes  all  information  considered  by 


EPA  in  developing  this  final  rule.  The 
record  includes  the  following  items: 

1.  All  prior  Federal  Register  Notices, 
and  supporting  public  d(xJcets,  relating 
to  the  regulation  of  microbial  pesticides 
under  FIFRA.  These  include: 

a.  The  1984  Statement  of  Interim 
Policy  on  Small-Scale  Testing  of 
Nonindigenous  and  Genetically  Altered 
Microbial  Pesticides  (49  FR  40659, 
October  17,  1984). 

b.  The  December  1984  EPA  Federal 
Register  Notice  on  Biotechnology  (49  FR 
50856,  December  31.  1984). 

c.  The  1986  Pohcy  Statement  (51  FR 
23302,  June  26,  1986).' 

d.  "Biotechnology;  Request  for 
Comment  on  Regulatory  Approach,"  (54 
FR  7027,  February  15, 1989). 

e.  The  1993  Proposed  Rule  for 
Microbial  Pesticides;  Experimental  Use 
Permits  and  Notifications  (58  FR  5878, 
January  22,  1993). 

2.  Public  comments  submitted  in 
response  to  each  of  the  above  Notices 
and  the  EPA  "Analysis  of  Comments, 
Proposed  Rule,  FIFRA  Part  172: 
Microbial  Pesticides;  Experimental  Use 
Permits  and  Notifications." 

3.  "Principles  for  Federal  Oversight'of 
Biotechnology:  Planned  Introduction 
into  the  Environment  of  Organisms 
With  Modified  Hereditary  Traits," 
Office  of  Science  and  Technology  Policv 
(55  FR  31118,  July  31.  1990). 

4.  "Exercise  of  Federal  Oversight 
Within  Scope  of  Statutory  Authority; 
Planned  Introductions  of  Biotechnology 
Products  into  the  Enviroiunent,"  Office 
of  Science  and  Technology  Policy  (57 
FR  6753,  February  27,  1992). 

5.  Reports  of  all  SAP  and  BSAC 
meetings  pertaining  to  this  rule. 

6.  The  Regulatory  Impact  Analysis  for 
this  rule. 

7.  Support  documents  and  reports, 
including: 

a.  National  Research  Council.  1989. 
"Field  Testing  Genetically  Modified 
Organisms:  Framework  for  Decisions." 
National  Academy  Press,  Washington. 
DC. 

b.  Tiedje.  J.M.,  R.K.  Colwell,  Y.L. 
Grossman,  R.E.  Hodson,  R.E.  Lenski, 
R.N.  Mack,  and  P.J.  Regal.  1989.  "The 
Planned  Introduction  of  Genetically 
Engineered  Organisms:  Ecological 
Considerations  and  Recommendations.  ' 
Ecology  70:298-315. 

c.  Trie  President's  Council  on 
Competitiveness.  1991.  Report  on 
National  Biotechnology  Policy,  February 
1991. 

8.  Records  of  all  communications 
between  EPA  personnel  and  persons 
outside  EPA  pertaining  to  the 
development  of  this  rule.  (This  does  not 
include  any  inter-  or  intra-agency 
memoranda,  unless  specifically  noted  in 
the  Index  of  this  docket.) 


VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866, 
the  Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  all  the  requirements 
of  the  Executive  Order  (i.e.,  Regulatory 
,  Impact^ Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  Having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  section  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  ("economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (?)  materially  altering 
the  budgetaiy  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
Pursuant  to  the  terms' of  this  Executive 
Order,  EPA  has  determined  that  this 
rule  is  "significant"  because  it  raises 
novel  policy  issues  arising  out  of  legal 
mandates.  As  such,  this  action  was 
submitted  to  OMB  for  review,  and  any 
comments  or  changes  made  in  response 
to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605  (b)),  EPA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses.  This 
conclusion  is  based  on  the  fact  that  this 
rule  is  only  the  codification,  with 
modification,  of  relevant  operative 
provisions  of  the  June  26,  1986  Policy, 
Statement.  As  such,  this  rule  will  not 
create  any  additional  impacts  on 
affected  small  businesses  or  other  small 
entities  beyond  those  currently  in  effect. 
In  fact,  this  rule  will  reduce  the  number 
and  scope  of  microbial  pesticides 
requiring  EPA  oversight  from  those     - 
covered  under  the  current  policy. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  amendment 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 


document  has  been  prepared  by  EPA 
(ICR  No.  0276.07;  OMB  control  No. 
2070-0040)  and  a  copy  may  be  obtained 
from  Sandy  Farmer,  Information  Policy 
Branch  (MC-2136);  U.S.  Environmental 
Protection  Agency;  401  M  St..  SW.; 
Washington,  DC  20460  or  by  calling 
(202)  260-2740. 

List  of  Subjects  in  40  CFR  Part  172 

Environmental  protection. 
Intergovernmental  relations,  Labehng, 
Pesticides  and  pests.  Recordkeeping  and 
reporting  requirements.  Research. 

Dated:  August  19, 1994. 
Carol  M.  Browner, 

Adrninistratcr 

Therefore,  40  CFR  part  172  is 
amended  as  follows: 

PART  172— [AMENDED] 

1.  The  authority  citation  for  part  172 
is  revised  to  read  as  follows: 

-     Authority:  7  U.S.C.  136a.  136c.  136f.  136v. 
and  136w. 

2.  By  revising  §  172.3  to  read  as 
follows: 

§  172.3    Scope  of  requirement 

(a)  An  experimental  use  permit  (EUP) 
is  generally  required  for  testing  of  any 
unregistered  pesticide  or  any  registered 
pesticide  being  tested  for  an 
unregistered  use.  However,  as  described 
in  paragraph  (b)  of  this  section,  certain 
of  such  tests  are  presumed  not  to 
involve  unreasonable  adverse  effects 
and,  therefore,  do  not  require  an  EUP. 

(b)  Except  as  provided  in  subpart  C  of 
this  part  or  as  specifically  determined 
by  the  Environmental  Protection  Agency 
(EPA),  it  may  be  presumed  that  EUPs 
are  not  required  when: 

(1)  The  e.xperimental  use  of  the 
pesticide  is  limited  to: 

(i)  Laboratory  or  greenhouse  tests, 
(ii)  Limited  repHcated  field  trials  as 
described  in  paragraph  (c)  of  this 
section  to  confirm  such  tests,  or 
(iii)  Other  tests  as  described  in 
paragraph  (c)  of  this  section  whose 
purpose  is  only  to  assess  the  pesticide's 
potential  efficacy,  toxicity,  or  other 
properties. 

(2)  The  producer,  applicator,  or  any 
other  person  conducting  the  test  does 
not  expect  to  receive  any  benefit  in  pest 
control  from  the  pesticide's  use. 

(c)  For  purposes  of  paragraphs 
(b)(l)(ii)  and  (b)(l)(iii)  of  this  section, 
the  following  types  of  experimental  tests 
are  presumed  not  to  need  an  EUP: 

(1)  A  small-scale  test  involving  use  of 
a  particular  pesticide  that  is  conducted 
on  a  cumulative  total  of  no  more  than 
10  acres  of  land  per  pest,  except  that: 

(i)  When  testing  for  more  than  one 
target  p)est  occurs  at  the  same  time  and 


in  the  same  locality,  the  10  acre 
limitation  shall  encompass  all  of  the 
target  pests. 

(ii)  Any  food  or  feed  crops  involved 
in,  or  affected  by,  such  tests  (including, 
but  not  limited  to,  crops  subsequently 
grown  on  such  land  which  may 
reasonably  be  expected  to  contain 
residues  of  the  tested  pesticides)  shall 
be  destroyed  or  consumed  only  by 
experimental  animals  unless  an 
appropriate  tolerance  or  exemption  from 
a  tolerance  has  been  established  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  for  residues  of  the 
pesticide. 

(2)  A  small-scale  test  involving  the 
use  of  a  particular  pesticide  that  is 
conducted  on  a  cumulative  total  of  no 
more  than  1  surface  acre  of  water  per 
pest,  except  that: 

(i)  When  the  testing  for  more  than  one 
target  pest  occurs  at  the  same  time  and 
in  the  same  locality,  the  1  acre 
limitation  shall  encompass  all  of  the 
target  pests. 

(ii)  Waters  ;vhieh  are  involved  in  or 
affected  by  such  tests  are  not  used  for 
irrigation  purposes,  drinking  water 
supplies,  or  body  contact  recreational 
activities. 

(iii)  Testing  shall  not  be  conducted  in 
any  waters  which  contain  or  affect  fish, 
shellfish,  plants,  or  animals  taken  for 
recreational  or  commercial  purposes 
and  used  for  food  or  feed,  unless  an 
appropriate  tolerance  or  exemption  from 
a  tolerance  has  been  established  under 
the  FFDCA  for  residues  of  the  pesticide 

(3)  Animal  treatment  tests  involving 
the  use  of  a  particular  pesticide  that  are 
conducted  only  on  experimental 
animals  which  will  not  be  used  for  food 
or  feed,  unless  an  appropriate  tolerance 
or  an  exemption  from  a  tolerance  has 
been  established  for  animal  products 
and  byproducts  under  the  FFDCA  for 
residues  of  the  pesticide. 

(d)  The  examples  in  paragraphs  (c)(1). 
(c)(2),  and  (c)(3)  of  this  section  are  not 
all-inclusive  and  do  not  preclude  testing 
in  larger  areas  or  larger  numbers  of  units 
if  the  intended  use  meets  the  criteria  of 
paragraph  (a)  of  this  section.  However, 
tests  which  do  not  come  within  the 
examples  in  paragraphs  (c)(1),  (c)(2l, 
and  (cl(3)  of  this  section,  absent  a 
specific  determination  by  EPA  to  the 
contrarA'.  require  an  EUP.  Subdivision  I 
of  the  Pesticide  Assessment  Guidelines 
provides  guidance  on  the  procedures, 
data  requirements,  and  general  aspects 
pertaining  to  the  issuance  and  use  of 
EUPs.  Persons  intending  to  conduct 
tests  who  are  uncertain  whether  the 
testing  may  be  conducted  without  a 
permit  may  submit  a  request  for 
determination  to  the  Registration 
Division  (7505C),  Office  of  Pesticide 


45612    Federal  Register  /  Vol.  59,  No.  169  /  Thursday.  September  1.  1994  /  Rules  and  Regulations 


Programs,  Environmental  Protection 
Agency,  401  M  St.,  SVV.,  Washington. 
DC  20460,  Telephone:  (703-305-5447). 
Such  a  request  shall  include  the 
information  listed  in  §  172.4(b)(l)(ii) 
and  (b)(l)(iii)  and  in  the  case  of  an 
unregistered  product,  the  information  in 
§172.4(b)(3)(i). 

(e)  Notwithstanding  paragraphs  (b) 
through  (d)  of  this  section.  EPA  may,  on 
a  case-by-case  basis,  require  that  certain 
testing  of  a  particular  pesticide  or  class 
of  pesticides  be  carried  out  under  an 
EUP,  if  it  is  determined  that  such  EPA 
oversight  is  warranted.  If  EPA 
determines  that  an  EUP  is  required,  it 

,  will  notify  the  developer  of  the 
pesticide  of  the  need  for  an  EUP  and 
provide  opportunity  for  comment  or 
objections  before  imposing  the 
requirement. 

(f)  No  EUP  is  required  for  a  substance 
or  mi.xture  of  substances  being  put 
through  tests  for  the  sole  purpose  of 
gathering  data  required  for  approval  of 
such  substance  or  mixture  under  the 
FFDCA  (21  U.S.C.  301  et  seq.)  as: 

(1)  A  "new  drug"  (21  U.S.C  sec. 
321(p)andsec.  355). 

(2)  A  "new  animal  drug"  (21  U.S.C. 
sec.  321  (w)  and  sec.  360(b)),  or 

(3)  An  "animal  feed"  (21  U.S.C.  sec. 
321  (x))  containing  a  "new  animatdrug" 
(21  U.S.C.  sec.  360(b)). 

(g)  Paragraph  (f)  of  this  section  shall 
not  apply  when  a  purpose  of  such  test 
is  to  acciunulate  information  necessary 
to  register  a  pesticide  under  section  3  of 
the  Act. 

3.  By  adding  a  new  subpart  C  to  read 
as  follows: 

Subpart  C— Notification  for  Certain 
Genetically  Modified  Microbial  Pesticides 
See. 

172.43        Definitions. 

172.45  Requirement  for  a  Nfofifiration. 

172.46  Submission  of  a  Notifi«ition. 
172.48        Data  requirements  for  a 
Notification. 

172.50        Response  to  a  NoUfication. 

172.52        Notification  exemption  process. 

172.57       Submission  of  information 

regarding  potential  unreasonable  advitrse 

effects. 

172.59        Enforcement. 

Subpart  C— Notification  for  Certain 
Genetically  Modified  Microt^ial 
Pesticides 

§172.43    Definitions. 

Terms  used  in  this  subpart  shall,  with 
the  exception  of  those  defined  below, 
have  the  meaning  set  forth  in  the  Act 
and  in  §172.1. 

.   "Containment  and  inactivation 
controls"  means  any  combination  of 
mechanical,  procedural,  or  biological 
controls  designed  and  operated  to 
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restrict  environmental  release  of  viable 
microorganisms  from  a  facility. 

" Deliberately  modified"  means  the 
directed  addition,  rearrangement,  or 
removal  of  nucleotide  sequences  to  or 
from  genetic  material. 

"Introduction  of  genetic  material" 
means  the  movement  of  nucleotide 
sequences  into  a  microorganism, 
regardless  of  the  technique  used. 

"Inversions  of  genetic  materiaP' 
means  the  replacement  of  an  internal 
section  of  a  chromosome  in  the  reverse 
orientation. 

"Microbial  pesticide"  means  any 
pesticide  whose  active  ingredient  is  a 
microorganism  intended  for  preventing, 
destroying,  repelling,  or  mitigating  any 
pest,  or  intended  for  use  as  a  plant 
regulator,  defoliant,  or  desiccant. 

"Microbial  pesticides  resulting  from 
rearrangements"  means  a  microbial 
pesticide  resulting  from  translocations 
or  inversions  of  genetic  material. 

"Microorganism"  means  a  bacterium, 
fungus,  alga,  virus,  or  protozoan. 

"Noninaigenous  microbial  pesticide" 
means  a  microbial  pesticide  brought 
into  one  of  the  following  geographic 
areas  from  outside  that  area: 

(1)  The  continental  United  States, 
including  Alaska,  and  the  immediately 
adjoining  countries  (i.e.,  Canada  and 
Mexico). 

(2)  The  Hawaiian  Islands. 

(3)  The  Caribbean  Islands  including 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 

"Pesticidal  property"  means  a 
characteristic  exhibited  by  a 
microorganism  that  contributes  to  the 
intentional  use  of  the  microorganism  to 
prevent,  destroy,  repel,  or  mitigate  a 
pest  or  to  act  as  a  plant  regulator, 
defoliant,  or  desiccant. 

"Single  genome"  means  the  sum  total 
of  chromosomal  and  extrachromosomal 
genetic  material  of  an  isolate  and  any 
descendants  derived  under  axenic 
culture  conditions  from  that  isolate. 

"Small-scale  test"  means  the 
experimental  use  of  a  microbial 
pesticide  in  a  facility  such  as  a 
laboratory  or  greenhouse,  or  use  in 
limited  replicated  field  trials  or  other 
tests  as  described  in  §  172.3(c). 

"Test"  or  "testing"  means  any  use  of 
a  microbial  pesticide  consistent  with 
section  5  of  the  Act,  including  limited 
replicated  field  trials  and  assocJated 
activities. 

"Translocations  of  genetic  materiaP' 
means  a  chromosomal  configuration  in 
which  part  of  a  chromosome  becomes 
attached  to  a  different  chromosome,  or 
inserts  in  a  different  location  on  the 
same  chromosome. 

§  1 72.45    Requirement  for  a  Notification. 
(a)  Who  must  submit  a  Notification. 
Notwithstanding  §  172.3,  any  person 


who  plans  to  conduct  small-scale  testing 
of  a  type  of  microbial  p>esticide 
identified  in  paragraph  (c)  of  this 
section  must  submit  a  Notification  to 
EPA  and  obtain  prior  approval  for  either 
of  the  following  tests: 

(1)  Small-scale  tests  that  involve  an 
intentional  environmental  introduction 

_  of  that  microbial  pesticide. 

(2)  Small-scale  tests  performed  in  a 
facility  without  adequate  containment 
and  inactivation  controls  as  provided  in 
paragraph  (e)  of  this  section. 

(b)  Alternative  to  Notification.  In  lieu 
of  a  Notification,  any  person  required  to 
submit  a  Notification  under  paragraph 
(a)  of  this  section  may  submit  an 
application  for  an  experimental  use 
permit  (EUP)  to  EPA  for  approval. 

(c)  Small-scale  testing  that  requires  a' 
Notification.  As  provided  in  paragraph 
(a)  of  this  section,  and  notwithstanding 
any  other  approval  by  any  governmental 
entity,  EPA  review  and  approval  are 
required  prior  to  the  initiation  of  any 
small-scale  test  involving  either  of  the 
following  microbial  pesticides: 

(1)  Microbial  pesticides  whose 
pesticidal  properties  have  been 
imparted  or  enhanced  by  the 
introduction  of  genetic  material  that  has 
been  deliberately  modified. 

(2)  Nonindigenous  microbial 
pesticides  that  have  not  been  acted 
upon  by  the  U.S.  EJepartment  of 
Agriculture  (i.e.,  either  by  issuing  or 
denying  a  permit  or  determining  that  a 
permit  is  unnecessary;  or  a  permit  is  not 
pending  with  the  USDA). 

(d)  Small-scale  testing  that  does  not 
require  a  Notification.  (1)  Testing 
conducted  with  microbial  pesticides 
identified  in  paragraph  (c)  of  this 
section,  but  made  exempt  pursuant  to 

§  172.52,  does  not  require  a  Notification. 
The  following  microbial  pesticides  (or 
classes  of  pesticides)  are  exempt  from 
the  notification  requirement  in 
paragraph  (a)  of  this  section: 

(i)  Microbial  pesticides  resulting  from 
deletions  or  rearrangements  within  a 
single  genome  that  are  brought  about  by 
the  introduction  of  genetic  material  that 
has  been  deliberately  modified. 

(ii)  [Reserved] 

(2)  Testing  conducted  in  a  facility 
with  adequate  containment  and 
inactivation  controls,  as  provided  in 
paragraph  (e)  of  this  section,  does  not 
require  a  Notification. 

(e)  Selection  and  use  of  containment 
and  inactivation  controls.  (1)  Selection 
and  use  of  containment  and  inactivation 
controls  for  a  particular  microbial 
pesticide  shall  take  into  account  the 
following: 

(i)  Factors  relevant  to  the  microbial 
pesticide's  ability  to  survive  in  the 
environment. 


(ii)  Potential  routes  of  release  in  air, 
solids,  and  liquids;  in  or  on  waste 
materials  and  eqiiipment;  in  or  on 
people  (including  maintenance  and 
custodial  personnel);  and  in  or  on  other 
organisms  such  as  insects  and  rodents. 

(iii)  Procedures  for  transfer  of" 
materials  between  facilities.   - 

(iv)  Plans  for  routine  or  emergency 
clean-up  and  test  termination.       .-  -   v 

(2)  Fur  purposes  of  paragraph-  (e)(l )  of 
this  section,  EPA  will  presume  that 
compliance  with  the  containment 
provisions  of  the  National  Institutes  of 
Health  (NIH)  "Guidelines  for  Research 
Involving  Recombinant  DN.\ 
Molecules"  (51  FR  16958,  May  7.  1986) 
constitutes  selection  and  use  of 
adequate  containment  and  inactivation 
controls. 

(3)  The  selection  of  containment  and 
inactivation  controls  shall  be  approved 
by  an  authorized  official  of  the 
organization  that  is  conducting  the  test 
prior  to  commencement  of  the  test. 

(4)  Records  shall  be  developed  and 
maintained  describing  the  selection  and 
use  of  the  containment  and  inactivation 
controls,  including  contingency  plans 
for  emergency  clean-up  and  test 
termination,  that  will  be  used  during  the 
test.  These  records  shall  be  available  for 
inspection  at  the  test  facility.  In 
addition,  these  records  shall  be 
submitted  to  EPA  at  EPA's  request  and 
within  the  time  frame  specified  in  EPA's 
request. 

(5)  Subsequent  to  any  EPA  review  of 
the  containment/inactivation  controls 
selected  under  paragraph  (e)(1)  of  this 
section,  changes  to  the  controls 
necessary  to  prevent  unreasonable 
adverse  effects  must  be  made  upon  EP.^ 
request.  Failure  to  comply  with  EP.'K's 
request  shall  rf.sult  in  automatic 
revocation  of  the  exemption  from  the 
requirement  to  submit  a  Notification. 

§172.45    Submission  cf  a  Notification. 

(a)  When  to  submit  a  Nofificntion.  A 
Notification  shall  he-submitted  for 
approval  at  least  90  days  prior  to  the 
initiation  of  the  proposed  test.  ■ 

(b)  Where  to  submit  a  Notification.  A 
Notification  shall  be  submitted  to  the 
Registration  Division  17505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,S\V.. 
%Vashingtpn,  DC  20460.  and  clearly 
marked  "ATTN:  Biotechnology 
Notification  Review." 

(c)  How  to  format  a  Notification.  A 
Notification  submitted  under  this 

•  section  must  comply  with  the  following 
procedures,  but  is  not  required  to 
comply  with  the  format  and  other 
provisions  governing  submission  of  data 
in  §§  158.32  and  158.33  of  this  chapter. 
However,  because  data  submitted  with 


the  Notification  may  subsequently  be 
used  to  support  other  regulatory  actions 
(e.g.,  used  in  EUP  or  registration 
applications),  it  is  recommended  that 
such  data  comply  with  EP.^ 
requirements  in  §§  158.32  and  158.33  of 
this  chapter.  • 

(1)  Each  Notification  must  be 
accompanied  by  a  transmittal  document 
that  clearly  identifies  the  EPA  action 
sup'ported  as  a  Biotechnology 
Notification  Review. 

(2)  Five  copies  of  each  Notification 
must  be  submitted  to  EPA. 

(3)  Any  claims  of  confidentiality  for 
information  submitted  in  the 
Notification  .tiust  be  made  as  described 
in  paragraph  (1)  of  this  section. 

(a)  How  to  make  confidential  business 
information  (CBIj  claims  in  a 
Notification.  Although  it  is  strongly 
recommended  that  the  submitter 
minimize  the  amount  of  data  and  other 
information  claimed  as  CBI.  a  sjibmitter 
may  assert  a  claim  of  confidentiality  for 
all  or  part  of  the  information  submitted 
to  EPA  in  a  Notification  (See  part  2. 
Subpart  B  of  this  chapter).  To  assert 
siTch  a  claim,  the  submitter  must 
comply  with  the  following  procediu-es: 

(1)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time 
the  information  is  submitted  to  EPA. 
Failure  to  assert  aclaim  at  that  time  will 
be  considered  a  waiver  of 
confidentiality  for  the  information 
submitted,  and  the  information  may  be 
made  available  to  the  public,  subject  to 
section  10(g)  of  the  Act.  with  no  further 
notice  to  the  submitter. 

(2)  Of  the  five  copies  of  the 
Notification  required  by  paragraph  (c)  of 
this  section,  four  copies  must  be 
complete  with  the  information  that  is 
claimed  confidential  cleaily  marked  in 
the  manner  described  in  §  2.203(b)  of 
this  chapter.  Ail  information  claimed  as 
confidential  must  be  deleted  from  the 
fifth  copy,  but  it  must  be  otherwise 
complete.  The  first  pDgeof  the  fifth  copy 
must  be  marked  "Contains  no 
information  claimed  as  cor.fidenfial." 
EPA  may-include  the  fifth  copy  in  a- 
public  file  without  further  notice.  EPA 
vvili  consider  incomplete  a  Notification 
containing  information  claimed  as  CBL 
that  is  not  submitted  in  accordance  with 
this  paragraph  and  will  suspend  the 
review  period  on  the  Notification  ^mtil 
such  procedures  are  followed. 

(3)  Any  claim  of  confidentiality  m.ust 
be  accompanied,  at  the  time  the  claim 

is  made,  by  comments  substantiating  the 
claim  and  explaining  why  the  submitter 
believes  that  the  information  should  not 
be  disclosed.  The  submitter  should  refer 
to  §  2.204(e)(4l  of  this  chapter  for  points 
to  address  in  the  substantiation.  If  such 
comments  are  themselves  claim.ed 


confidential  and  are  marked 
confidential  when  submitted  to  EPA. 
they  will  be  treated  as  such  in 
accordance  with  §  2.205(c)  of  this 
chapter.  EPA  will  consider  incomplete 
all  Notifications  containing  information 
claimed  as  CBI  that  are  not 
accompanied  by  substantiation,  and  will 
suspend  the  review  period  on  such 
Notifications  until  the  required 
substantiation  is  provided. 

(4)  EPA  will  disclose  information  that 
is  subject  to  a  claimi  of  cunfidentiahly 
asserted  under  this  section  only  to  the 
extent  and  by  means  of  the  procedures 
set  forth  in  section  10  of  the  Act.  in  this 
subpart,  and  in  part  2  cf  this  chapter. 

§172.48    Data  requirements  for  a 
Notification. 

This  section  identifies  the  data  and 
information  to  be  included  in  each 
Notification.  When  specific  information 
is  not  submitted,  an  explanation  of  why 
it  is  not  practical  or  necessary  to 
provide  the  information  is  to  be 
provided. 

(a)  The  identity  of  the  m.icroorganism 
which  constitutes  the  microbial 
pesticide  including: 

(1)  Summary  of  data  supporting  the 
ta.xonomic  designation  and  its 
interpretation. 

(2)  Means  and  limit  of  detection  using 
sensitive  and  specific  methods  (eg  . 
note  the  use  of  any  markers  that  are 
used  to  distinguish  the  introduced 
population  from.native 
microorganisms).  Introduction  into  the 
microbial  pesticide  of  a  unique  genetic 
marker  is  encouraged. 

(b)  13escription  of  the  natural  habitat 
of  the  parental  strain  of  the  microbial 
pesticide  including  mformaticn  on: 

(1)  Physical  and  chemical  fciitures 
important  to  growth  and  survival  of  the 
parental  strain. 

(21  Diolosicdi  features- of  the  parental 
strain  that  would  have  an  impact  on  the 
microbial  pesticide  (e.g..  presence  of 
phr.t.'^s  that  infect  the  m.icroorganism). 

(3)  Competitors. 

(c)  Information  on  the  host  range  of 
tlic  microbial  pesticide,  if  any.  with  an 
assessment  of  infectivity  and 
pathogenicity  to  nontarget'  or<.',an:sms 

(d)  information  on  survival  and  the 
ability  of  the  macrobial  pesticide  to 
increase  in  num.bers  (liiomass)  in  the 
environment  (e.g..  in  the  environment 
into  which  the  microbial  pesticide  will 
be  introduced,  and  in  substantially 
different  environments  that  may  be  in 
the  immediate  vicinity).  These  data  may 
be  derived  from  the  scientific  literature 
or  from  tests  conducted  in  a  laboratory 
or  other  containment  facility. 

(e)  The  identity  of  possible 
transmission  vectors  (e.g..  insects). 
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(f)  Data  on  relative  enviroamental 
competitiveness  compared  to  the 
parental  strain  of  the  microbial 
pesticide. 
I      (g)  Description  of  the  methods  used  to 
genetically  modify  the  microbial 
pesticide. 

(h)  The  identity  and  location  of  the 
gene  segments  that  have  been 
rearranged  or  inserted/deleted  (host 
source,  nature,  and,  for  example,  base 
sequence  data,  or  restriction  enzyme 
map  of  the  genes). 

(i)  Information  on  the  control  region 
of  the  genes,  and  a  description  of  the 
new  traits  or  characteristics  that  are 
expressed. 

fj)  Data  on  potential  for  genetic 
transfer  and  exchange  with  other 
organisms  and  on  genetic  stabihty  of 
any  inserted  sequences  in  the  microbial 
pesticide. 

(k)  A  description  of  the  proposed 
testing  program  including: 

(1)  The  purpose  or  objectives  of  the 
proposed  testing. 

(2)  Designation  of  the  pest  organisms 
involved  (common  and  scientific 
names). 

(3)  The  States  in  which  the  proposed 
proo^m  will  be  conducted. 

(4)  The  exact  location  of  the  test  sites 
(including  proximity  to  residences  and 
human  activities,  surface  water,  etc.). 

(5)  The  crops,  fauna,  flora, 
geographical  description  of  sites,  modes, 
dosage  rates,  frequency,  and  situation  of 
application  on  or  in  which  the  pesticide 
is  to  be  used. 

(6)  The  total  amoimt  of  f>esticid^ 
product  pro)K>sed  for  use  in  the  testing. 

(7)  The  method  of  application. 

(8)  A  comparison  of^tne  natural 
babitat  of  the  microbial  pesticide  with 
the  proposed  test  site. 

(9J  The  number  of  acres,  structural 
sites,  or  animals/plants  by  State,  to  be 
treated  or  Included  in  the  area  of 
experimental  use. 

(1 0)  Procedures  to  be  used  to  protect 
the  test  area  from  intrusion  by 
unauthorized  individuals. 

(11)  The  proposed  dates  or  periods 
during  which  the  testing  program  is  to 
be  conducted,  and  the  manner  in  which 
supervision  of  the  program  will  be 
accomplished. 

(12)  Description  of  procedures  for 
monitoring  the  microbial  pesticide 
within  and  adjacent  to  the  test  site 
during  the  test. 

(13)  The  method  of  sanitation  or 
disposal  of  plants,  animals,  soils,  farm 
tools,  machinery  etc,  that  will  be 
exposed  to  the  microbial  pesticide 
during  or  after  the  test. 

(14)  Means  of  evaluating  potential 
adverse  efl'ects  and  methods  of 
controlhng  the  microbial  pesticide  if 
det«K:ted  beyond  the  test  area. 
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(1)  A  statement  of  composition  for  the 
formulation  to  be  tested,  giving: 

(1)  The  name  and  percentage  by 
weight  (or  other  suitable  units)  of  each 
ingredient,  active  and  inert. 

(2)  Production  methods. 

(3)  Extraneous  microorganisms 
present  as  contaminants. 

(4)  Amount  and  potency  of  any  toxin 
present. 

(5)  Where  applicable,  the  number  of 
viable  microorganisms  per  unit  weight 
or  volume  of  the  product  or  other 
appropriate  system  for  designating  the 
quantity  of  active  Ingredient. 

(m)  Any  additional  factual 
information  regarding  the  potential  for 
imreasonable  adverse  effects  on  the 
environment. 

§  172.50    Response  to  a  Notification. 

(a)  EPA  will  review  and  evaluate  each 
Notification  as  expeditiously  as  possible 
and  will  make  a  determination  no  later 
than  90  days  after  receipt  of  the 
complete  Notification;  however,  under 
no  circiunstances  shall  the  proposed  test 
proceed  until  the  submitter  has  received 
notice  from  EPA  of  its  approval  of  such 
test. 

(b)  For  each  Notification,  EPA  may 
make  the  following  determinations: 

(1)  Reqmre  additional  information 
from  the  submitter  to  assess  the 
proposed  test  adequately. 

(2)  Approve  the  proposed  test. 

(3)  Approve  the  proposed  test 
provided  that  the  submitter  makes 
certain  modifications  to  the  test 
proposal. 

(4)  Require  an  EUP  for  the  test. 

(5)  Disapprove  the  proposed  test 
because  of  the  potential  for 
unreasonable  adverse  effects.  Such 
disapproval  by  EPA  shall  be  considered 
the  equivalent  of  denial  of  an  EUP  and 
the  remedies  for  such  denial  provided 
by  §  172.10  are  available  to  the 
submitter. 

(c)  If  the  proposed  test  is  approved  by 
EPA,  then  the  submitter  shall  perform 
the  test  in  the  same  manner  described 
in  the  Notification,  subject  to  any 
requirements  imposed  under  paragraph  - 
(b)(3)  of  this  section. 

§  172.52    Notification  exemption  process. 

[a]  InitiatJon  of  the  exemption 
process.  Pesticides  may  be  added  to  the 
list  of  exemptions  in  §  172.45(d)  by  rule 
at  EPA's  initiative  or  in  response  to  a 
petition  submitted  in  accordance  with 
paragraph  (b)  of  this  section. 

(b)  Petitions  for  exemption  from  the 
requirement  for  a  Notification  — (1)  Who 
may  submit  a  petition.  Any  person  may 
submit  a  petition  requesting  an 
exemption  from  the  notification 
requirements  of  this  subpart  fur  a 


specific  microbial  pesticide  or  class  of 
microbial  pesticides. 

(2)  Where  to  submit  a  petition.  All 
petitions  shall  be  submitted  to  the 
following  location:  Registration  Division 
(7507C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 

(3)  Content  of  petition.  Each  petition 
shall  contain  the  following: 

(i)  Name  and  address  of  petitioner  and 
name,  address,  and  telephone  number  of 
a  person  who  may  be  contacted  for 
further  information. 

(ii)  Description  of  the  exemption 
requested,  including  the  specific 
microbial  pesticide  or  class  of  microbial 
pesticides  to  be  tested  under  the 
petition  for  exemption. 

(iii)  Basis  for  the  petitioner's 
contention  that  the  specific  microbial 
pesticide  or  class  of  microbial  pesticides 
meet  the  criteria  of  §  172.3  for  small- 
scale  tests  of  pesticides  that  do  not 
require  an  EUP. 

(iv)  Discussion  of  the  extent  to  which 
the  microbial  pesticide  or  class  of 
microbial  pesticides  covered  by  the 
petition  differ  from  microbial  pesticides 
that  are  already  registered  or  subject  to 
an  EUP  under  the  Act. 

(4)  Administrative  action  on  a 
petition.  EPA  will  review  and  evaluate 
petitions  as  expeditiously  as  possible 
and  may  request  further  information 
from  the  petitioner  to  assess  the 
proposed  exemption  adequately.  No 
later  than  180  days  after  the  submission 
of  a  petition,  or  90  days  after  the  last 
submission  of  additional  information  by 
the  petitioner,  whichever  is  latpj.  EPA 
will  take  one  of  the  following  actions 
with  respect  to  the  petition: 

(i)  Grant  the  petition  and  publish  a 
notice  of  proposed  rulemaking  In  the 
Federal  Register  for  a  45-day  comment 
period  proposing  the  exemption 
requested  by  the  petitioner. 

(ii)  Grant  the  petition  and  publish  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  a  45-day  comment 
period  proposing  an  exemption  under 
such  terms  and  conditions  as  EPA 
deems  appropriate. 

(iii)  Deny  the  petition  and  provide  the 
petitioner  with  a  written  explanation  of 
EPA's  decision. 

(5)  Confidential  business  information 
(CBI)  claims.  To  assert  a  claim  of 
confidentiality,  the  petitioner  must 
comply  with  the  apphcable  procedures 
in  §  172.46(d). 

(6)  Supplements,  amendments,  and 
withdrawals.  The  petitioner  may 
supplement,  amend,  or  vdthdraw  his  or 
her  petition  in  writing  without  EPA 
approval  at  any  time  prior  to  the 
granting  or  denial  of  the  petition  under 
paragraph  (b)(4)  of  this  section.  The 


withdrawal  of  a  petition  shall  be 
without  prejudice  to  the  resubmission  of 
the  petition  at  a  later  date. 

§172.57    Submission  of  information 
regarding  potential  unreasonable  adverse 
effects. 

Any  person  using  a  microbial 
pesticide  in  small-scale  testing  covered 
by  this  subpart  who  obtains  information 
regarding  potential  unreasonable 
adverse  effects  on  health  or  the 
environment  must  within  30  days  of  - 
receipt  of  such  information  submit  the 
information  to  EPA,  unless  the  person 
has  actual  knowledge  that  EPA  has  been 
adequately  informed  of  such 
information.  The  requirement  to  submit 
information  applies  both  to  those 
microbial  pesticides  subject  to  the 


notification  requirements  under 

§  1 72.45(c)  and  those  that  are  exempt 

under  §  172.45(d). 

§172.59    Enforcement 

(a)  Imminent  threat  of  substantial 
harm  to  health  or  the  environment.  The 
use  of  a  microbial  pesticide  in  small- 
scale  testing  covered  by  this  subpart 
(whether  subject  to  the  notification 
requirements  of  §  172.45(c)  or  exempt 
under  §  172.45(d))  in  a  manner  that 
creates  an  imminent  threat  of 
substantial  harm  to  health  or  the 
environment  is  prohibited,  and  is 
considered  a  violation  of  section 
12(a)(2)(S)oftheAct. 

(b)  EPA  response  to  violations.  Under 
section  14  of  the  Act,  EPA  may  seek 
civil  or  criminal  penalties  for  violations 


of  the  Act.  Failure  to  comply  with  the 
regulations  in  this  part  could  result  in 
civil  or  criminal  penalties.  Moreover, 
under  sections  14  and  16(c)  of  the  Act. 
EPA  may  at  any  time  take  appropriate 
action  against  violators  to  prevent  or 
otherwise  restrain  use  of  a  microbial 
pesticide  in  small-scale  testing  if  it  is 
determined  that: 

(1)  Such  use  would  create  an 
imminent  threat  of  substantial  harm  to 
health  or  the  ■environment  that  is 
prohibited  under  paragraph  (a)  of  this 
section;  or 

(2)  The  terms  or  conditions  on  which 
approval  of  the  testing  was  granted 
under  this  Subpart  C  are  violated. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510, 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  920  and  944 

[Docket  No.  FV94-920-1FR] 

Kiwifruit  Grown  in  California  and 
Imported  Kiwifruit;  Increase  in 
Minimum  Size  Requirements 

AGENCY:  Agricultural  Marketing  Ser\ice. 
hJSDA. 

ACTION:  Final  rule.     . 


SUMMARY:  This  final  rule  increases  the 
current  minimum  size  requirements  for 
kiwifruit  grown  in  California  and  for  . 
kiwifruit  imported  into  the  United 
States  that  are  shipped  to  the  fresh 
market.  The  minimum  size  requirement 
is  increasing  from  Size  49,  which  is 
defined  as  60  pieces  of  fi-uit  per  8-pound 
sample,  to  Size  45,  which  is  defined  as 
55  pieces  of  fruit  per  8.-p6und  sample. 
This  rule  will  prevent  shipments  of  low- 
quality,  undersized  kiwifruit  from 
having  a  negative  effect  on  the  market. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  September  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hessel,  Marketing  Order 
Administration  Branch,  AMS.  USDA. 
P.O.  Box  96456,  Room  2526-S, 
Washington.  D.C.  20090-6456; 
telephone  (202)  720-51 27-,  or  Rose 
Aguayo,  California  Marketing  Field 
Office.  AMS,  USDA,  2202  Monterev 
Street,  Suite  102  B,  Fresno.  California 
93721;  telephone  (209) 487-5901. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  920  [7  CFR  Part  920],  as  amended, 
regulating  the  handling  of  kiwifruit 
grown  in  California,  hereinafter  referred 
to  as  the  order.  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 


This  final  rule  is  also  issued  under 
section  8e  of  the  Act,  which  provides 
that  whenever  certain  specified 
commodities,  including  kiwifruit,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  and 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities. 
The  Department  of  Agriculture 
_  (Department)  is  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  thev 
present  an  irreconcilable  confiict  with 
this  rule. 

TheAct  provides  that  administrative 
proceedings  must  ^e  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  mav  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entn,'  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undulv 
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or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentiallv 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  65  handlers 
subject  to  regulation  under  the  order 
and  about  600  producers  of  California 
kiwifruit.  There  are  appro.ximatelv  75 
importers  of  kiwifruit.  Small 
agricultural  ser\ice  firms,  which 
include  kiwifruit  handlers  and 
importers,  have  been  defined  bv  the 
Small  Business  Administration  [13  CFR 
121.601]  as  those  whose  annual  receipts 
are  less  than  35.000.000.  and  small 
agricultural  producers  are  defined  as 
those  whose  armual  receipts  are  less 
than  S500.000.  A  majority  of  these 
handlers,  importers,  and  producers  mav 
be  classified  as  small  entities. 

Under  the  terms  of  the  marketing 
order,  fresh  market  shipments  of 
California  kiwifruit  are  required  to  bo 
inspected  and  are  subject  to  grade,  size, 
maturity,  pack,  and  container 
requirements.  Current  requirements 
include  specifications  that  such 
shipments  be  at  least  Size  49,  grade  at 
least  KAC  No.  1  quality,  and  contain  a 
minimum  of  6.5  percent  soluble  solids. 
The  production  of  California  kiwifruit 
for  the  1993  season  was  approximately 
12.3  million  tray  equivalents,  compared 
to  the  1992  season  production  of  13.3 
million  tray  equivalents.  This  represents 
an  8  percent  decrease  in  California 
kiwifruit  production  from  1992  to  1993 

The  Kiwifruit  Administrative 
Committee  (committee),  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  inet  on  Februarv 
10.  1994.  and. recommended  increasing 
the  minimum  size  requirement  from 
Size  49,  which  is  defined  as  60  pieces 
of  fruit  per  8-pound  sample,  to  Size  45. 
which  is  defined  as  55  pieces  of  fruit 
per  8-pound  sample. 

The  marketing  order  authorizes  under 
§  920.52(a)(2)  the  estabHshment  of 
minimum  size  requirements. 
§  920.302(a)(2)  of  the  rules  and 
regulations  outlines  the  minimum  size 
requirements  for  fresh  shipments  of 
California  kiwifruit.  Section 
920.302(a)(4)(ii)  includes  a-table  that 
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speciHes  numerical  size  designations 
that  are  used  to  determine  kiwifruit 
sizes.  These  size  designations  are 
defined  by  numerical  counts,  which 
establish  the  maximum  number  of  fruit 
per  8-pound  sample  for  each  of  the 
established  sizes.  The  size  designation 
table  defines  ten  different  sizes, 
beginning  with  Size  21  (the  largest  size) 
and  ending  with  Size  49  (the  smallest 
size).  The  committee  recommended 
eliminating  the  Size  49  designation  (60 
pieces  of  fruit  per  8-pound  sample)  and 
redefining  the  Size  45/46  designation 
(57  pieces  of  fruit  per  8-pound  sample) 
as  a  Size  45  designation  (55  pieces  of 
fruit  per  8-pound  sample). 

The  committee  recommended 
increasing  the  minimum  size 
requirement  because  of  the  blending 
and  packing  of  undersized  fruit  into 
containers  using  the  Size  49 
designation.  Current  pack  requirements 
specify  that  kiwifruit  designated  as  Size 
45/46  or  below  must  be  packed  within 
a  V4  inch  size  tolerance.  Undersized 
fruit  (Size  49  kiwifruit  near  or  below  the 
lower  limit  of  the  size  tolerance)  is  often 
blended  into  the  Size  49  designation.  It 
is  a  common  practice  throughout  the 
industry  to  blend  and  pack  kiwifruit 
that  could  be  designated  as  either 
undersized  fruit.  Size  49,  or  Size  45/46 
into  a  Size  49  container. 

Blending  occurs  because  adjoining 
size  designations  have  size  tolerances 
that  partially  overlap  and  kiwifruit 
within  either  size  tolerance  may  be 
packed  in  either  size  designation.  For 
example,  the  current  Size  49 
designation  and  the  current  Size  45/46 
designation  have  only  a  3-count 
difference  per  8-pound  sample.  Thi^ 
amounts  to  only  a  0.12  ounce  difference 
per  individual  fruit.  The  equipment  and 
time  needed  to  detect  such  a  difference 
when  packing  individual  fruit  would  be 
cost  prohibitive,  so  instead,  handlers 
choose  to  blend  sizes. 

Blending  has  become  more  prevalent 
in  recent  years  because  a  greater 
percentage  of  kiwifruit  is  being  packed 
in  volume-fill  or  bulk  containers  in 
which  the  fruit  is  packed  "loosely" 
instead  of  in  containers  with  molded 
trays.  Without  the  constraints  of  a 
molded  tray,  there  is  more  freedom  to 
blend  sizes. 

The  committee's  intention  in 
recommending  this  increase  in  the 
minimum  size  requirement  is  to 
eliminate  shipments  of  undersized  fruit 
that  is  blended  into  the  Size  49 
designation.  This  undersized  kiwifruit 
tends  to  soften  more  rapidly  during 
storage  than  larger  fruit  and  becomes 
more  susceptible  to  decay.  This 
tendency  for  imdersized  fruit  to  soften 
more  rapidly  than  larger  fruit  becomes 


more  pronounced  once  it  leaves  a 
controlled  enviromnent  and  enters  an 
uncontrolled  one  such  as  a  retail  shelf. 
The  end  result  is  that  the  consumer  is 
more  likely  to  encounter  quality  defects 
with  undersized  fruit  then  v\ith  larger 
fruit. 

Eliminating  fresh  shipments  of 
undersized  fruit  by  increasing  the 
minimum  size  requirement  improves 
overall  quality  and  increases  uniformity 
of  pack  size.  The  consumer  benefits  by 
being  offered  a  higher  quality  kiwifruit 
that  ripens  properly  without 
prematurely  shriveling  or  softening. 
Also,  grower  returns  are  expected  to 
increase  due  to  less  repack  loss,  better 
kiwifruit  movement,  and  higher  prices 
because  of  a  better  Quality  product. 

There  is  also  ample  evidence  to  show 
that  the  market  is  adverse  to  smaller 
sizes.  The  California  Kiwifruit 
Commission  (commission)  funded  an 
independent  survey  titled  "Fresh 
Kiwifruit:  Views  from  the  Trade."  in 
1993.  This  survey  indicated  that  30%  of 
the  trade  rejects  small  sizes  and  that 
86.1%  of  the  trade  prefers  Size  42 
(defined  as  50  pieces  of  fruit  per  8- 
pound  sample)  or  larger.  Also,  92.1%  of 
the  merchandisers  and  produce 
managers  claim  that  their  customers 
reject  small  sizes. 

An  example  of  how  consumers  reject 
smaller  sizes  is  when  kiwifruit  is  sold 
at  the  retail  level  out  of  125  pound  bulk 
bins.  Consumers  initially  pick  out  the 
largest  and  higher  quality  kiwifruit.  and 
displays  are  left  with  undersized  and 
low  quality  kiwrifruit  that  is  rejected  by 
later  consumers. 

The  committee's  recommendation 
that  the  minimum  size  requirement  be 
set  at  Size  45  will  not  significantly 
lower  the  volume  of  kiwifruit  available 
in  the  fresh  market.  Although  the 
committee  reports  that  12.1%  of  the 
California  kiwifruit  packout  for  the 
1993/94  season  was  designated  as  Size 
49.  most  of  this  total  could  be  blended 
into  the  Size  45  designation  because  of 
the  small  difference  between  the  two 
size  designations.  The  practice  of 
blending  sizes  makes  it  difficult  to 
predict  how  much  fruit  will  be 
eliminated  by  this  rule,  however,  the 
committee  estimates  that  the  total 
packout  will  be  reduced  by  only  1%.  In 
addition,  growers  could  adjust  pnming. 
thinning,  fertilizing,  and  irrigation 
techniques  so  that  a  larger  percentage  of 
kiwifruit  will  meet  the  higher  size 
requirement. 

There  is  general  agreement  in  the 
industry  for  the  need  to  eliminate  the 
packing  of  undersize  fruit.  Other 
alternatives  have  been  suggested  to 
eliminate  shipments  of  low  quality, 
undersized  fniit.  but  would  not 


adequately  address  the  problem.  One 
suggestion  was  to  eliminate  the 
blending  of  sizes  by  eHminating  the  size 
tolerances.  This  is  not  a  realistic 
alternative,  because  as  mentioned 
earlier,  it  would  be  cost  prohibitive  and 
impossible  to  achieve  using  today's 
packing  methods. 

Another  suggestion  was  to  meastire 
size  by  passing  a  fruit  through  a 
template  with  an  opening  large  enough 
for  an  undersized  fruit  to  fall  through, 
but  too  small  for  a  kiwifruit  that  meets 
the  minimum  size  requirement  to  fall 
through.  This  template  would  be  used  to 
determine  whether  a  fruit  was 
undersized.  However,  this  alternative 
does  not  take  into  consideration  that 
kiwifruit  grows  in  different  shapes  so 
that  a  heavier  fruit  that  is  short  and 
broad  could  fall  through  a  template 
while  a  lighter  fruit  that  is  long  and 
narrow  would  not.  Weight  is  currently 
used  to  measure  size  and  is  the  most 
accurate  measure  of  a  kiwifruit 's  size. 

Another  alternative  presented  at  the 
meeting  was  to  tighten  the  maturity 
requirements  rather  than  the  size 
standards  so  that  undersized,  immature 
fruit  would  not  be  shipped.  However, 
not  all  undersized  fruit  is  immature,  but 
undersized  fruit  does  tend  to  be  more 
susceptible  to  quality  problems.  Thus, 
this  alternative  would  not  fully  address 
the  problem  of  blending  in  undersized 
fruit  of  inferior  quality. 

Finally,  another  alternative  presented 
at  the  meeting  was  to  establish  Size  45 
as  the  minimum  size,  but  continue  to 
define  it  as  57  pieces  of  fruit  instead  of 
55  pieces  of  fruit  per  8-pound  sample  as 
recommended  by  the  committee. 
However,  because  of  the  approximately 
0.12  oimce  difference  between  a  Size  45 
kiwifruit  defined  as  57  pieces  of  fruit 
per  8-poiuid  sample  and  a  Size  49 
kiwifmit  defined  as  60  pieces  of  fhiit 
per  8-pound  sample,  this  alternative 
would  not  go  far  enough  to  prevent  the 
blending  of  undersized  fhiit. 

Section  Be  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  kiwifioiit,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  £md  maturity  requirements. 
Since  this  rule  increases  the  minimum 
size  requirement  under  the  domestic 
handling  regulations,  a  corresponding 
change  to  the  import  regulations  must 
also  be  implemented. 

Minimum  grade,  size,  quality,  and 
maturity  requirements  for  kiwifruit 
imported  into  the  United  States  are 
currently  in  effect  under  §944.550  (7 
CFR  944.550).  The  minimum  size 
requirement  is  specified  in  paragraph  (a) 
of  §  944.550.  This  rule  increases  the 


minimum  size  requirement  for  imported 
kiwifruit  from  Size  49,  which  is  defined 
as  60  pieces  of  fruit  per  8-pound 
sample,  to  Size  45,  which  is  defined  as 
55  pieces  of  fruit  per  8-pound  sample. 

The  increase  in  the  minimum  size 
requirement  for  importers  of  kiwifruit 
will  also  have  a  beneficial  impact.  This 
rule  eliminates  quality  problems 
associated  with  undersized  imported 
kiwifruit  as  it  will  for  undersized 
domestic  kiwifruit.  In  addition,  the 
domestic  trade's  preference  for  larger 
size  kiwifruit  appUes  to  imported 
kiwifruit  as  well  as  domestic  kiwifruit. 
Thus,  importers  will  benefit  by 
improving  the  overall  quality  of 
kiwifruit  shipments  and  increasing 
sales. 

The  proposed  rule  concerning  this 
action  was  published  in  the  June  29. 
1994,  Federal  Register  [59  FR  33451). 
with  a  30-day  comment  period  ending 
July  29.  1994.  Two  comments  were 
received,  one  in  favor  and  the  other  in 
opposition  to  the  proposed  rule. 

The  comment  in  favor  of 
implementing  the  change  set  forth  in  the 
proposed  rule  was  submitted  by  the 
Kiwifruit  Administrative  Committee 
and  reiterated  the  arguments  made  in 
the  proposed  rule. 

The  second  comment  was  submitted 
by  a  grower.  Gregory  W.  Davis,  who 
opposed  the  proposed  rule.  Mr  Davis 
commented  that  in  his  view  the  rule  is 
a  volume  control  measure  that  forces 
growers  to  dump  marketable  kiwifruit. 
This  rule  is  not  a  volume  control 
measure.  Its  intention  is  to  eliminate  the 
blending  of  undersized  fruit.  In 
addition,  growers  retain  the  option  of 
adjusting  their  cultural  practices  so  that 
a  larger  percentage  of  kiwifriiit  will 
meet  the  new  size  requirement.  Also, 
the  order  does  not  force  growers  or 
handlers  to  dump  fi^it.  The  following 
outlel.s  are  exempt  from  grade,  size, 
maturity,  quality,  inspection,  and 
container  requirements  including:  (1) 
Shipments  of  less  than  200  pounds  per 
day;.(2)  roadside  stands;  (3)  Certified 
Farmers  Markets;  (4)  charitable 
institutions;  (5)  relief  agencies;  and  (6) 
commercial  processors. 

Mr.  Davis  also  commented  that 
growers  in  his  district  (District  7)  are 
against  increasing  the  minimum  size 
requirement  and  that  District  7,  which 
includes  Tulare  and  Inyo  counties  in 
Central  California,  represents  almost 
one-third  of  California  kiwifruit 
production.  However,  some  District  7 
committee  meinbers  and  alternates,  who 
like  all  members  of  the  committee  were 
elected  by  growers  from  their  District, 
voted  in  favor  of  increasing  the 
minimum  size  requirement  in  the 
various  subcommittee  and  committee 


meetings  that  took  place  this  past  year. 
A  committee  member  from  District  7 
reported  at  the  February  10,  1994, 
meeting  that  a  majority  of  growers  were 
against  increasing  the  minimum  size 
requirement,  but  almost  all  growers 
were  in  favor  of  eliminating  the 
blending  of  undersize  fruit.  After  a  long, 
thorough,  and  publicized  debate,  the 
committee  determined  that  increasing 
the  minimum  size  to  Size  45  from  Size 
49  is  the  best  way  to  eliminate  the 
blending  of  undersize  fiiiit. 

Mr.  Davis  also  commented  that  a 
redistricting  scheduled  for  next  year 
might  change  the  vote  on  the  minimum 
size  requirement.  The  Department  has 
yet  to  receive  a  formal  recommendation 
from  the  committee  on  this  issue.  It  is 
premature  to  assume  that  any 
redistricting  will  take  place  or  that  a 
newly  seated  committee  would  vote  any 
differently  on  a  minimum  size 
requirement.  The  present  committee 
was  nominated  by  growers  and 
appointed  by  the  Secretary  according  to 
marketing  order  procedures.  If  a 
redistricting  plan  is  recommended  and 
approved,  and  if  a  new  committee  is 
selected,  then  that  committee  may 
recommend  revisions  to  the  minimum 
size  requirement. 

Mr.  Davis'  comment  further  stated 
that  since  the  recommendation  was 
made  on  February  10,  1994,  he  and 
other  growers  did  not  have  sufficient 
time  to  adjust  their  cultural  practices  so 
that  a  higher  percentage  of  the  1994 
crop  will  meet  the  higher  size 
requirement.  However,  Mr.  Davis 
indicates  that  he  was  present  at  the 
subcommittee  meeling  held  in  Modesto, 
Cahfomia  on  December  8,  1993,  in 
which  the  subcommittee  initially 
recommended  increasing  the  minimum 
size  requirement.  In  addition,  the 
January  1994  bulletin  of  California 
Kiwifruit,  which  is  jointly  produced  by 
the  commission  and  the  committee, 
announced  the  December  8,  1993. 
subcommittee's  preliminary 
recomrnendation  to  increase  the 
minimum  size  requirement.  This   . 
publication  is  mailed  to  all  known 
kiwifruit  growers.  Finally,  other 
kiwi  fhiit  growers  indicate  that  cultu'ral 
practices,  such  as  thinning,  are  available 
during  February  or  later  to  increase 
kiwifruit  size  so  that  a  larger  percentage 
of  kiwifruit  meet  the  new  size 
requirement. 

Mr.  Davis'  comment  went  on  to 
question  the  wisdom  of  preventing 
shipments  of  kiwifruit  that  he  considers 
to  be  of  good  quality.  However,  qualitv 
is  a  term  that  is  often  defined  by 
changing  consumers  preferences.  The 
independent  survey  funded  bv  the 
commission  is  an  attempt  to  identifv 


current  consumer  preferences  and 
clearly  shows  that  many  consumers  are 
adverse  to  smaller  sizes.  It  is  reasonable 
to  require  kiwi&aiit  shipments  to  meet 
customer  preferences  for  larger  sizes. 
Otherwise,  California  kiwifruit  will  not 
be  as  marketable  as  kiwifriiit  from 
international  competitors  who  meet 
customer  preferences. 

Finally.  Mr.  Davis  suggested  that  the 
committee  lacked  formal  research  that 
shows  Size  49  or  smaller  kiwifruit  is  not 
of  good  quality.  As  mentioned  earlier, 
the  independent  market  sur\<«y  does 
show  an  ovenvhelming  trade  preference 
for  sizes  42  or  larger.  Although  no 
formal  research  was  specifically 
conducted  on  customer  preference  for 
Size  49  kiwifruit  or  smaller  kiwifruit. 
there  is  a  tremendous  amount  of 
knowledge  and  experience  among 
growers  about  the  marketing  of 
kiwifruit.  It  is  the  view  of  a  majority  of 
committee  members,  which  is  made  up 
of  growers,  that  shipments  of 
undersized  kiwifruit  have  been  poorly 
received  by  consumers. 

After  thoroughly  analyzing  the 
comments  received  and  other  available 
information,  the  Department  has 
concluded  that  this  final  rule  is 
appropriate. 

In  accordance  with  section  8e  of  the 
Act.  the  United  States  Trade 
Representative  has  concurred  with"  the 
issuance  of  this  final  rule. 

Based  on  the  above,  the  .Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
ejcists  for  not. postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  this  rule  should  be 
implemented  prior  to  the  beginning  of 
the  shipping  season  in  mid-September. 
Further,  handlers  are  aware  of  this  rule, 
which  was  recommended  at  public 
meetings.  Also,  a  30-day  comment 
period  was  provided  for  in  the  proposed 
rule. 

List  of  Subjects 

7  CFR  Part  920 
Kiw  ifruit.  Marketmg  agreements. 
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7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefruit,  Grapes,  Imports,  Kiwifruit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  above,  7  CFR 
Parts  920  and  944  are  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Parts  920  and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  920— KIWJFRUrr  GROWN  IN 
CALIFORNIA 

2.  In  §  920.302,  paragraphs  (a)(2)  and 
{a)(4)(ii)  are  revised  to  read  as  follows: 

§  920.302    Grade,  size,  pack,  and  container 
regulations. 

(a)  *  ♦  * 

(2)  Size  requirements.  Such  kiwifruit 
shall  be  at  least  a  minimum  Size  45. 


(4)*    *    * 

(ii)(A)  Kiwifruit  packed  in  bags, 
volume  fill  or  bulk  containers  may  not 
vary  more  than  V2-inch  (12.7  mm)  in 
diameter  if  Size  30  or  larger;  not  more 
than  Vs-inch  (9.5  mm)  in  diameter  if 
Size  33,  36.  39.  or  42;  and  not  more  than 
'/i-inch  in  diameter  (6.4  mm)  if  Size  45. 
Not  more  than  10  percent,  by  count,  of 
the  containers  in  any  lot  and  not  more 
than  5  percent,  by  coimt,  of  kiwifruit  in 
any  container  may  fail  to  meet  the 
requirements  of  this  paragraph.  The 
following  table  specifies  the  numerical 
size  designation  to  be  used  in  packing 
such  containers  as  shown  in  Column  1. 
and  the  maximum  number  of  fruit  per 
8-pound  sample  as  shown  in  Column  2. 


Column  1 

.  numerical  count  size 
designation 

Column 

2,  maxi- 
mum 

numt>er 
of  fnilt 
per  8- 
pound 

sample 

21    

22 

25 „ 

27/28 

•"" " 

27 
30 

30 - - 

32 

33 

36 -„. 

39 

_ 

35 

40 
45 

42 

45 _. 

;::.._.:::...::::::::::::::: 

50 
56 

(B)  The  average  weight  of  all  sample 
units  in  a  lot  must  weigh  at  least  8 
pounds,  but  no  sample  unit  may  be 
more  than  4  ounces  less  than  8  pounds. 


JMi 


PART  944— FRUITS;  IMPORT 
REGULATIONS 

3.  In  §  944.550,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  944.550    Kiwifruit  Import  regulation. 

(a)  Pursuant  to  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  the  importation 
into  the  United  States  of  any  kiwifruit 
is  prohibited  unless  such  kiwifruit 
meets  all  the  requirements  of  a  U.S.  No, 
1  grade  as  defined  in  the  United  States 
Standards  for  Grades  of  Kiwifruit  (7  CFR 
51.2335  through  51.2340),  except  that 
the  kiwifruit  shall  be  "not  badly 
misshapen."  and  an  additional  tolerance 
of  7  percent  is  provided  for  kiwifruit 
that  is  "badly  misshapen."  Such  fruit 
shall  be  at  least  Size  45,  which  means 
there  shall  be  a  maximum  of  55  pieces 
of  fruit  and  the  average  weight  of  "all 
samples  in  a  specific  lot  must  weigh  at 
least  8  pounds,  provided  that  no 
individual  sample  may  be  less  than  7 
pounds  12  ounces. 
•         *         •         •         • 

Dated:  August  29. 1994. 
Eric  M.  Fonnan, 

Acting  Director,  Fruit  and  Vegetable  Division 
(FR  Doc.  94-21713  Filed  9-1-94;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION . 
13  CFR  Part  121 

Small  Business  Size  Regulations 

agency:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  amends  its 
regulations  governing  who  will  decide 
appeals  of  formal  size  determinations 
and  appeals  of  Standard  Industrial 
Classification  code  designations 
authorized  under  its  regulations.  Instead 
of  a  three-judge  panel  at  SBA's  Office  of 
Hearings  and  Appeals  (OHA).  these 
appeals  will  now  be  decided  by  a  single 
administrative  judge  at  OHA. 
DATES:  Effective  Date:  This  rule  is 
effective  as  of  September  2, 1994. 
Applicability  Date:  Any  size  or 
Standard  Industrial  Classification  code 
appeal  that  has  not  been  decided  by  a 
three  judge  panel  as  of  September  2, 
1994  shall  be  assigned  to  a  single 
administrative  judge  for  decision. 
ADDRESSES:  Written  comments  should 
be  addressed  to  John  H.  Bamett, 
Assistant  Administrator  for  Hearings 
and  Appeals,  U.S.  Small  Business 
Administration,  409  3rd  Street  SW., 
Washington.  DC  20416. 


FOR  FURTHCR  INFORMATION  CONTACT: 

John  W.  Klein,  Chief  Counsel  for  Special 
Programs.  Office  of  the  General  Coimsel. 
U.S.  Small  Business  Administration, 
(202) 205-6645. 

SUPPLEMENTARY  INFORMATION:  SBA  is 
committed  to  enhancing  its  delivery  of 
services  to  the  small  business 
community  which  it  serves.  SBA  is  in 
the  process  of  changing  its  structure  to 
move  resources  to  SBA's  various  district 
offices  to  better  serve  small  businesses. 
This  restructuring  includes  SBA's  OHA, 
which  has  lost  several  administrative 
judges  to  other  offices  witliin  SBA  or  to 
retirement.  Currently,  SBA's  size 
regulations  authorize  a  three-judge 
panel  within  OHA  to  decide  appeals  of 
formal  size  determinations  and  appeals 
of  Standard  Industrial  Classification 
(SIC)  code  designations  assigned  to 
certain  Government  contracts.  The 
assignment  of  a  three  judge  panel  to 
hear  and  decide  these  appeals  is  no 
longer  feasible  with  the  reduction  in  the 
number  of  judges  at  OHA.  This  final 
regulation  will  change  the  requirement 
that  a  three-judge  panel  decide  size  and 
SIC  code  appeals  to  a  single 
administrative  judge.  It  will  also  change 
other  references  to  such  a  "panel"  in  13 
CFR  121.1701  through  121.1722  to  an 
administrative  judge  or  the  Presiding 
Judge  instead.  Because  this  provision  is 
a  procedural  rule,  it  is  adopted  as  a  final 
rule  without  the  necessity  of  a  proposed 
rule  and  an  opportunity  for  public 
comment. 

Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  FlexU>ility  Act  (5  U.S.C  601. 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  final  rule  will 
not  be  considered  a  significajit  rule 
within  the  meaning  of  Executive  Order 
12866  and  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibihty 
Act,  5  U.S.C.  601,  et  seq.  This  rule 
merely  changes  who  will  resolve  size 
and  SIC  code  appeals  under  SBA's 
regulations.  It  does  not  otherwise  affect 
these  appeals,  and  has  no  bearing  on  the 
number  of  appeals  brought  or  the 
contracting  actions  underlying  the 
appeals.  It  will  have  no  e^ect  on  the 
amount  or  dollar  value  of  any 
Government  contract  requirement  or  the 
number  of  requirements  that  are  subject 
to  SBA's  size  and  SIC  code  regulations. 
As  such,  it  is  not  likely  to  have  an 
annual  economic  effect  of  $100  miUion 
or  more,  result  in  a  major  increase  in 
costs  or  prices,  or  have  a  significant 


adverse  effect  on  competition  or  the 
United  States  economy. 

For  purposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this'final  rule  contains  no 
new  reporting  or  recordkeeping 
requirements. 

For  purposes  Tjf  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federahsm  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  thestandards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  121 

Government  procurement; 
CHjvemmenl  property;  Grant  programs- 
business.  Loan  programs — business; 
Small  bu^nesses. 

For  the  reasons  set  forth  above,  part 
121  of  Title  13,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  121— [AMENDED] 

1.  The  authority  citation  for  13  CFR 
Part  121  continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a),  634fb)(6). 
637(a),  and  644(c);  and  Pub.  L.  102-486.  106 
Stat.  2776.  3133. 

2.  Section  121.1711  is  revised  to  read 
as  follows: 

§121.1711    Assignment  of  administrative 
Judge. 

Upon  receipt  of  a  Notice  of  Appeal, 
the  Assistant  Administrator  for  the 
Office  of  Hearings  and  Appeals  will 
assign  the  appeal  to  an  administrative 
judge.  The  judge  will  have  jurisdiction 
to  conduct  proceedings  relative  to  and 
to  decide  the  controversy  and  to  take 
such  further  appropriate  action  as  may 
be  necessary  to  issue  a  decision  in  the 
matter  in  accordance  with  applicable 
agency  poUcy.  precedent  and  law. 

§121.1713    [Amended] 

3.  Section  121.1713  is  amended  by 
removing  the  words  "of  the  panel" 
following  the  phrase  "The  Presiding 
Judge"  in  the  first  sentence  of  the 
introductory  text. 

§121.1721    [Amended] 

4.  Section  121.1721(a)  is  amended  by 
removing  the  phrase  "the  panel  may.  on 
its  own  initiative"  and  adding  the 
phrase  "the  Presiding  Judge  may.  on 
his/her  own  initiative"  in  its  place. 

§121.1722    [Amended] 

5.  Section  121.1722  is  amended  by 
removing  the  phrase  "or  other  member 
of  the  panel"  following  the  words  "The 
Presiding  Judge"  in  the  first  sentence. 


Dated:  August  29, 1994. 
Erskine  B.  Bowles, 

Administrator. 

(FR  Doc.  94-21759  Filed  9-1-94;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Poltticaf-Milit^y  Affairs 
Public  Notice  205S] 

22  CFR  Parts  123  and  124 

Amendment  to  the  International  Traffic 
In  Arms  RegulaUons 

AGENCY:  Bureau  of  Political-.Military 
Affairs,  Department  of  State.  • 
ACTION:  Final  rule. 


.     summary:  This  rule  amends  the 

regulations  implementing  section  38  of 
the  Arms  Export  Control  Act  (AECA). 
The  rule  establishes  in  the  International 
Traffic  in  Arms  Regulations  (ITAR)  a 
new  licensing  procedure  to  permit  U.S. 
encryption  manufacturers  to  make 
multiple  shipments  of  items  covered  by 
Category  Xni(b)(l)  of  the  United  States 
Munitions  List  (USML)  directly  to  end 
users  in  an  approved  country  without 
obtaining  individual  licenses. 
EFFECTIVE  DATE:  September  2.  1994. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Rose  Marie  Biancaniello.  Deputy 
Director  for  Licensing  or  Karen 
Hopkinson.  Licensing  Officer.  Office  of 
Defense  Trade  Controls.  Department  of 
State  703  875-6643  or  FAX  703  875- 
6647. 

SUPPLEMENTARY  INFORMATtON:  hi  April 
1993.  the  President  ordered  a  review  of 
U.S.  pohcy  regarding  the  domestic  use 
of,  and  export  controls  on,  encryption 
technology.  That  review  resulted  in  a 
determination  that  vital  U.S.  interests- 
national  security,  economic,  and  law 
enforcement — compel  maintaining 
appropriate  control  of  encryption.  It  also 
re\'ealed  that  there  are  measures  which 
can  be  taken  to  reform  the  existing 
export  controls  to  ensure  that  controls 
are  not  unduly  burdensome  to  U.S. 
exporters.  On  February  4.  1994,  the 
Department  of  State  aimounced  reforms 
to  the  export  control  procedures 
applicable  to  products  incorporating 
encrj^tion  technology'. 

This  final  rule  implements  one  of 
these  reforms.  Previously,  almost  every- 
encryption  export  required  an 
individual  license.  Only  those  exports 
covered  by  a  distribution  arrangement 
could  be  shipped  without  an  individual 
license.  This  final  rule,  which  adds  a 
§  124.15  to  the  ITAR,  provides  for  a 
Ucensing  procedure  which  permits 
direct  distribudon  from  the  U.S. 
manufacturer,  thus  reducing  tho_ 


regulatory  burden  on  exporters  without 
a  foreign  distributor.  The  number  of 
indi\idual  hcense  apphcations  required 
will  also  be  reduced. 
Under  this  new  licensing 
;    arrangement,  U.S.  encryption 

manufacturers  may  ship  their  products 
covered  in  Category  XlII(b)(l)  from  the 
United  States  directly  to  customers 
within  approved  countries  without 
obtaining  individual  licenses  for  each 
end  user.  The  procedures  are  similar  to 
existing  distribution  agreement 
procedures.  Exporters  are  required  to 
submit  a  proposed  arrangement 
identifying,  among  other  things,  specific 
items  to  be  shipped,  proposed  end  users 
and  end  use  and  countries  to  which  the 
items  are  destined.  Upon  approval  of 
the  arrangement,  exporters  will  be 
permitted  to  ship  the  specified  products 
directly  to  end  users  in  the  approved 
countries  based  on  a  single  Hcense. 
Therefore,  manufacturers  of  products 
covered  in  Category  XIIlCb)(l)  will  now 
have  the  option  to  export  to  foreign 
distributors  under  a  distribution  " 
agreement  or  directly  from  the  U.S. 
under  the  new  arrangement. 

Section  123.16(b)(1)  is  revised  in 
conformity  with  the  addition  of 
§  124.15,  and  to  substitute  the  more 
precise  term  "defense  hardware"  for 
"defense  cirticle". 

The  Department  of  State  views  this 
reform  as  beneficial  to  U.S.  persons  and 
industry  and  has  decided  to  implement 
it  immediately  by  publication  of  a  final 
rule.  Notwithstanding  this  final  rule, 
public  comment  is  welcomed. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States.  It 
is  exempt  from  review  under  E.O.  12866 
and  has  been  re\iewed  internally  by  the 
Department  to  ensure  consistency  with 
the  purposes  thereof.  It  is  also  excluded 
from  the  procedures  of  5  U.S.C.  553  and 
554. 

List  of  Subjects 

22  CFR  Part  123 

Arms  and  munitions.  Exports. 
22  CFR  Part  124 

Arms  and  munitions.  Exports. 
Technical  assistance. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble.  22  CFR  Subchapter  M, 
Parts  123  and  124  are  amended  as 
follows: 

PART  123— LICENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

1.  The  authority  citation  for  22  CFR 
Part  123  continues  to  read  as  follows: 

Authority:  Sees.  2  and  38.  Pub.  L  90-629. 
90  Stat  744  (22  U.SC  2752.  2778):  E.O. 
11958,  42  FR  4311.  3  CFR  1977  Comp.  79; 
22  U.S.C.  2658. 
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2.  Section  123.16(b)(1)  is  revised  to 
read  as  follows: 

§  1 23. 1 6    Exemptions  of  general 
appitcabillty. 

«        *        •        •        * 

(b)*  *  • 

(1)  District  Directors  of  Customs  shall 
permit  the  export  without  a  license  of 
defense  hardware  being  exported  in 
furtherance  of  a  manufacturing  license 
agreement,  technical  assistance 
agreement,  distribution  agreement  or  an 
arrangement  for  distribution  of  items 
identified  in  Category  XIII(b)(l). 
approved  in  accordance  with  Part  124. 
provided  that: 

(i)  The  defense  hardware  to  be 
exported  supports  the  activity  and  is 
identified  by  item,  quantity  and  value  in 
the  agreement  or  arrangement;  and 

(ii)  Any  provisos  or  limitations  placed 
on  the  authorized  agreement  or 
arrangement  are  adhered  to;  and 

(iii)  The  exporter  certifies  on  the 
Shipper's  Export  Declaration  that  the 
export  is  exempt  from  the  licensing 
requirements  of  this  subchapter.  This  is 
done  by  writing,  "22  CFR  123.16(b)(1) 
and  the  agreement  or  arrangement 
(identify/state  number)  applicable";  and 

(iv)  The  total  value  of  all  shipments 
does  not  exceed  the  value  authorized  in 
the  agreement  or  arrangement. 

(v)  In  the  case  of  a  distribution 
agreement,  export  must  be  made 
directly  to  the  approved  foreign 
distributor. 


PART  124— AGREEMENTS,  OFF- 
SHORE PROCUREMENT  AND  OTHER 
DEFENSE  SERVICES 

3.  The  authority  citation  for  22  CFR 
Part  124  continues  to  read  as  follows: 

Authority:  Sees.  2.  38,  and  71.  Pub.  L.  90- 
629.  90  .S'3t.  744  (22  U.S.C  2752.  2773, 
2797):  E.O.  11958.  42  PR  4311.  3  CFR  1977 
Comp.  p.  79;  22  U.S.C.  2658. 

4.  Section  124.15  is  added  to  read  as 
follows: 

§  124.15    Arrangements  for  U.S.  encryption 
(Category  Xlll(b)(l))  distribution  by 
manufacturers. 

(a)  Arrangements  for  the  export  of 
unclassified  defense  articles  identified 
in  Category  XIlI(b)(l)  must  be  approved 
by  the  Office  of  Defense  Trade  Controls 
before  they  enter  into  force.  Such 
arrangements  will  be  limited  to 
unclassified  defense  articles  identified 
in  Category  XIII(b)(l)  and  must  contain 
conditions  for  special  distribution,  end- 
use  and  reporting.  Licenses  for  export 
pursuant  td  such  arrangements  must  be 
obtained  prior  to  export  of  the  defense 
article  unless  an  exemption  under 


§  123.16(b)(1)  of  this  subchapter  is 
applicable. 

(b)  Required  information.  Proposed 
arrangements  shall  be  submitted  to  the 
Office  of  Defense  Trade  Controls  for 
review  and  approval.  The  following " 
information  must  be  included  in  all 
such  proposed  arrangements: 

(1)  A  description  of  the  U.S. 
Munitions  List  articles  involved.  This 
shall  include  when  applicable  the 
Federal  Stock  Number,  nameplate  data, 
and  any  control  numbers  under  which 
the  articles  were  developed  or  procured 
by  the  U.S.  Government; 

(2)  A  detailed  statement  of  the  terms 
and  conditions  under  which  the  articles 
will  be  exported  and  distributed; 

(3)  The  duration  of  the  proposed 
arrangement;  and 

-    (4)  Specific  identification  of  the 
country  or  countries  that  comprise  the 
distribution  territory.  A  Nontransfer  and 
Use  Certificate  (DSP-83)  will  be 
required  in  accordance  with  §  123.10. 

(c)  Required  Statements.  The 
following  statements  must  be  included 
in  all  arrangements: 

(1)  This  arrangement  shall  not  enter 
into  force,  and  shall  not  be  amended  or 
extended,  without  the  prior  written  - 
approval  of  the  Department  of  State  of 
the  U.S.  Government. 

(2)  This  arrangement  is  subject  to  all 
United  States  laws  and  regulations 
relating  to  exports  and  to  all 
administrative  acts  of  the  U.S. 
Government  pursuant  to  such  laws  and 
regulations. 

(3)  The  arrangement  shall  not  affect 
the  performance  of  any  obligations 
created  by  prior  contracts  or 
subcontracts  which  the  applicant  may 
have  individually  or  collectively  with 
the  U.S.  Government. 

(4)  No  liability  will  be  incurred  by  or 
attributed  to  the  U.S.  Government  in 
connection  with  any  possible 
infringement  of  privately  owned  patent 
or  proprietary  rights,  either  domestic  or 
foreign,  by  reason  of  the  U.S. 
Government's  approval  of  this 
arrangement. 

(5)  No  export,  sale,  transfer,  or  other 
disposition  of  the  U.S.  Munitions  List 
articles  covered  by  this  arrangement  is 
authorized  to  any  country-  outside  the 
distribution  territory  without  the  prior 
v\Titten  approval  of  the  Office  of  Defense 
Trade  Controls  of  the  U.S.  Department 
of  State. 

(6)  The  applicant  agrees  that  a  semi- 
annual report  of  sales  or  other  transfers 
pursuant  to  this  arrangement  of  the 
licensed  articles,  by  quantity,  type,  U.S. 
dollar  value,  and  purchaser  or  recipient 
shall  be  provided  by  (applicant)  to  the 
Department  of  State.  Such  reports  may 
cover  calendar  or  fiscal  years.  Reporting 


shall  continue  until  such  time  as  all 
articles  authorized  under  the 
arrangement  or  a  permanent 
unclassified  license  (DSP-5)  authorized 
in  support  of  the  arrangement  have  been 
•reported.  Reports  shall  be  deemed 
proprietary  information  by  the 
Department  of  State  and  will  not  be 
disclosed  to  unauthorized  persons.  (See 
§  126.10(b)  of  this  subchapter.) 

(7)  The  applicant  agrees  to  notify 
(identify  foreign  end-user)  of  any  end 
use  or  retransfer  restrictions  and 
(identify  foreign  end  user)  agrees  to 
incorporate  the  following  statement  as 
an  integral  provision  of  a  contract, 
invoice  or  other  appropriate  document 
when  the  articles  covered  by  this 
arrangement  are  sold  or  otherwise 
transferred: 

"These  commodities  are  authorized 
for  export  by  the  U.S.  Government  only 
to  (identify  country  of  ultimate 
destination).  They  may  not  be  resold, 
diverted,  transferred,  transshipped,  or 
otherwise  be  disposed  of  in  any  other 
country,  either  in  their  original  form  or 
after  being  incorporated  through  an 
intermediate  process  into  other  end- 
items,  without  the  prior  written 
approval  of  the  U.S.  Department  of 
State." 

(8)  All  provisions  in  this  arrangement 
which  refer  to  the  United  States 
Government  and  the  Department  of 
State  will  remain  binding  on  the 
applicant  after  the  termination  of  the 
arrangement. 

(d)  The  license  will  be  valid  for  four 
years  and  quantities  and  values  should 
reflect  those  for  this  time  period.  No 
application  will  be  accepted  for  any 
export  for  which  Congressional 
notification  is  required. 

The  application  shall  be  filled  out  in 
accordance  with  the  instructions; 
however,  in  this  instance,  foreign  end- 
user,  foreign  consignee,  and  foreign 
intermediate  consignees  need  not  be 
identified.  In  each  block  state:  "The 
foreign  person  in  thistlock  will  be 
reported  in  accordance  with  §  124.15  of 
the  ITAR."  The  provisions  of  §  126.13(b) 
with  regards  to  foreign  consignee  and 
foreign  intermediate  consignee  need  not 
be  complied  with  at  the  time  the 
application  is  transmitted  but  will  be 
reported  semi-annually. 

(e)  Transmittal  letter.  "Requests  for 
approval  of  the  arrangement  must  be 
made  by  letter.  The  original  letter  and 
seven  copies  of  the  proposed 
arrangement  shall  be  submitted  to  the 
Office  of  Defense  Trade  Controls.  The  . 
letter  shall  contain  the  following: 

(1)  A  statement  giving  the  applicant's 
Defense  Trade  Controls  registration 
number. 
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(2)  A  statement  identifying  the 
country  or  couitfries  to  comprise  the 
distribution  territory. 

(3)  A  statement  identifying  the 
defense  articles  to  be  distributed  under 
the  arrangement. 

(4)  A  statement  identifying  any  U.S. 
Government  contract  under  which  the 
equipment  may  have  been  generated, 
improved,  developed  or  supplied  to  the 
U.S.  Government,  and  whether  the 
equipment  was  derived  from  any  bid  or 
other  proposal  to  the  U.S.  Government. 

(5)  A  statement  that  no  classified 
defense  articles  or  classified  technical 
data  are  involved. 

(6)  A  statement  identifying  any  patent 
application  which  discloses  any  of  the 
subject  matter  of  the  equipment  or 
related  technical  data  covered  by  an 
invention  secrecy  order  issued  by  the 
U.S.  Patent  and  Trademark  Office. 

(7)  A  statement  that  the  applicant  will 
not  permit  any  exports  to  take  place 
until  the  arrangement  and  the  export 
license  have  been  approved  bv  the 
Department  of  State. 

Dated  August  1.  1994. 
Lynn  E.  Davis, 

Under  Secretary  for  Arms  Control  and 
■International  Security  Affairs.  Department  of 
State. 

IFR  Doc  94-21419  Filed  9-1-94;  8  45  am) 

BILLING  COOC  «710-25-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Refvenue  Service 

26 CFR  Parti 

rTD8417] 

RiN  1545-AQ53 

Limitation  on  Passive  Activity  Losses 
and  Credits;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Correcting  Amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (TD 
8417)  which  were  published  in  the 
Federal  Register  for  Friday.  May  15. 
1992  (57  FR  20747).  The  final 
regulations  relate  to  the  limitation  on 
passive  activity  losses  and  credits.. 
EFFECTIVE  DATE:  May  15.  1992. 
FOR  FUrmCR  MFORMATION  CONTACT: 
Donna  J.  Welch,  (202)  622-3080  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  correcting  amendments 


are  under  section  469  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published.  TD  8417  contains  errors 
that  may  prove  to  be  misleading  and  is 
in  need  of  clarification. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.469-1  is  amended  as 
follows: 

a.  In  paragraph  (f)(4}(iii).  paragraph 
(iii)-of  Example  3..  the  word  "rstaurant" 
is  removed  from  the  third  sentence  and 
the  word  "restaurant"  is  added  in  its 
place. 

b.  In  paragraph  (0(4)(iii).  paragraph 
(iii)  oi  Example  3..  the  last  sentence  is 
revised  to  read  as  set  forth  below. 

c.  In  paragraph  (fl(4)(iii).  paragraph 
(iv)  oi  Example  3.,  the  word  "or"  is 
removed  from  the  last  sentence  and  the 
word  "oF' is  added  in  its  place. 

§1.46»-1    General  Rules. 

(0  *  •  • 

(4).    .    . 

(iii)  •   •   • 

Example  3.  '   '  * 

(iii)*   •   *  Thus,  the  taxpayer  can 
ordinarily  treat  $3,000  of  the  disallowed 
deductions  as  deductions  from  the 
restaurant  activity  for  1995.  and  $7,000 
of  the  disallowed  deductions  as 
deductions  from  the  catering  activity  for 
1995. 
•         •         •         •         • 

Par.  3.  Section  1.469-2  is  amended  as 
follows: 

a.  In  paragraph  (c)(2)(iii)(E).  the 
reference  to  "paragraph  (6)(2){iii)"  is 
removed  from  the  first  sentence  and  the 
reference  "paragraph  (c)(2)(iii)"  is 
added  in  its  place. 

b.  In  paragraph  (c)(2)(iii)(G).  Example 
1..  the  date  "Decemner  31,  2005."  is 
removed  from  the  third  sentence  and 
the  date  "December  31.  2005."  is  added 
in  its  place. 

c  in  paragraph  (c)(2)(v)(C),  in 
paragraph  (ii)  of  Example  J.,  the 
reference  to  "§  1.469-2t(c)(2)"  is 
removed  from  the  first  sentence  and  the 
reference  •§  1.469-2T{c)(2)"  is  added  in 
its  place. 


d.  In  paragraph  (c)(2KvKC).  in 
paragraph  (ii)  of  Example  3.,  the  j-ear 
"1977"  is  removed  from  the  last 
sentence  and  the  year  "l'»7"  is  added 
in  its  place. 

e.  In  paragraph  (c)(6)(i)(A).  the  year 
"1996"  is  removed  and  he  year  "1986" 
is  added  in  its  place. 

f  In  paragraph  (d)(5)(Jii)(A).  the 
reference  to  "§  1.469-2r(2)(i)(C)"  is 
removed  from  the  first  sentence  and  the 
reference  "§  1.469-2T(c)(2)(i)(C)"  is 
added  in  its  place. 

g.  Paragraph  (e)(3)f:ii)(B)  is  revised  as 
follows: 

§1.469^2    Passive  activHy  loss. 

•  •  »  •  » 

(e)  •   •   • 
(3)  *    *   • 

(iii)  •   •   • 

(B)  An  amount  of  gain  that  would 
have  been  treated  as  gain  that  is  not 
from  a  passive  activity  under  pwragraph 
(c)(2)(iii)  of  this  section  (relating  to 
substantially  appreciated  property 
formerly  used  in  a  nonpassive  activity), 
paragraph  (c)(6)  of  this  section  (relating 
to  certain  oil  or  gas  properties).  §  1.469- 
2T(f)(5)  (relating  to  certain  property 
rented  incidental  to  development), 
paragraph  (0(6)  of  this  section  (relating 
to  property  rented  to  a  nonpassive 
activity),  or  §  1.469-2T(f)(7)  (relating  to 
certain  interests  in  a  passthrough  entity 
engaged  in  the  trade  or  business  of 
licensing  intangible  property)  would 
have  been  allocated  to  the  holder  (or 
such  other  person)  vnth  resptect  to  the 
interest  if  all  of  the  property  used  in  the 
passive  activity  had  been  sold 
immediately  prior  to  the  disposition  for 
its  fair  market  value  on  the  applicable 
valuation  date  (within  the  meaning  of 
§  1.469-2T(e)(3)(ii)(D)(l));  and 
•-        •         •         •         • 

Far.  4.  In  section  1.469-11  paragraph 
(c)(l)(ii)  is  revised  as  follows: 

§  1 .469-1 1    Effective  date  and  transition 
rules. 


JMI 


(C)     V     • 

(ii)  Property  rented  to  a  nonpassh-e 
acthity.  In  applying  §  1.469-2(f)(6)  or 
§  1.469-2T(f)(6)  to  a  taxpayer's  rental  of 
an  item  of  property,  the  taxpayer's  net 
rental  activity  income  (within  the 
meaning  of  §'l.469-2(0(9)(iv)  or 
§  1.469-2T(f)(9)(iv))  from  the  property 
for  any  taxable  year  beginning  after 
December  31.  1987,  does  not  include  the 
portion  of  the  income  (if  any)  that  is 
attributable  to  the  rental  of  that  item  of 
property  pursuant  to  a  written  binding 
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contract  entered  into  before  February 
19,  1988. 

«         «         •         •         * 

Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

|FR  Doc.  94-21765  Filed  9-1-94:  8:45  am) 

BtLLINQ  CODE  4830-01-P 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR.  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners:  Parole 
Hearings  Conducted  by  Single  Hearing 
Examiners 

agency:  Parole  Commission,  Justice. 
action:  Final  rule. 

summary:  The  U.S.  Parole  Commission 
is  adopting  a  rule  that  permits  parole 
hearings  for  eligible  federal  prisoners  to 
be  conducted  by  a  single  hearing 
examiner.  Formerly,  parole  hearings 
were  conducted  by  panels  of  two 
examiners,  with  single-examiner 
hearings  being  the  exception.  The  final 
rule  issued  today  makes  single  examiner 
bearings  the  norm,  with  the 
Commission  having  the  option  to  order 
panel  hearings  when  appropriate. 
Review  and  voting  by  the  Regional 
Administrator  will  provide  the  Regional 
Commissioner  with  a  panel 
recommendation  of  two  examiners 
before  a  decision  is  rendered.  The  rule 
will  also  permit  a  hearing  examiner  (or 
panel)  to  withhold  the  recommended 
decision  that  is  usually  given  to  the 
prisoner  at  the  conclusion  of  a  parole 
hearing,  if  a  critical  issue  requires 
further  consideration.  The  purpose 
served  by  this  final  rule  is  to  adjust  the 
Commission's  procedures  to  the  down- 
sizing requirements  of  the  Commission's 
impending  abolition,  without  lessening 
the  quality  of  justice  in  parole  hearings 
and  decisions. 

EFFECTIVE  DATE:  October  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Preston.  Office  of  General 
Counsel.  5550  Friendship  Blvd.,  Chevy 
Chase,  Marvland  20815,  Telephone 
(301)492-5959. 

SUPPLEMENTARY  INFORMATION:  Public 
comment  was  solicited  by  publication  of 
an  interim  rale  at  47  FR  11186  (March 
10,  1994).  Comment  was  received  from 
the  University  of  Southern  California 
Law  Center  (USCLC),  the  Federal  Public 
Defenders  for  the  Central  District  of 
California  and  the  Western  District  of 
Pennsylvania,  and  several  federal 
prisoners.  This  comment  was  uniformly 


negative,  and  emphasized  the  aura  of 
fairness  that  is  assertedly  lost  when 
parole  hearings  are  conducted  by  a 
single  examiner.  Moreover,  the  public 
comment  advanced  various  legal 
arguments  to  the  effect  that  due  process, 
and  the  intent  of  Congress  in  the  Parole 
Commission  and  Reorganization  Act  of 
1976,  mandate  the  Commission  to 
continue  conducting  parole  hearings 
with  panels  of  two  examiners. 

VVim  respect  to  the  constitutional  and 
legal  arguments  advanced  in  the  public 
comment,  the  Commission  has  rejected 
those  arguments.  Contrary  to  the  public 
comment  from  the  USCLC,  the 
legislative  history  to  the  1986 
amendment  to  18  U.S.C.  §4208  clearly 
stales  that  Congress  intended  the  Parole 
Commission  to  "utilize  its  resources 
most  efficiently"  by  having  one 
examiner  conduct  the  parole  hearing, 
with  the  second  examiner  reviewing  the 
casexan  the  record.  132  Cong.  Rec. 
H11291, 11293  (daily  ed.  Oct.  17.  1986) 
(remarks  of  Rep.  Berman).  Moreover,  the 
analogy  drawn  in  the  public  comment 
between  the  right  of  a  parolee  to  due 
process  under  Morrissey  v.  Brewer,  408 
U.S.  470  (1972),  and  the  right  of  an 
eligible  prisoner  to  a  parole  hearing,  is 
not  a  correct  analogy.  A  parole  hearing 
is  not  designed  to  test  the  credibility  of 
live  witnesses,  but  serves  the  limited 
purposes  of  providing  the  prisoner  with 
an  opportunity:  (1)  to  ensure  that  the 
records  under  consideration  by  the 
Parole  Commission  are,  in  fact,  the 
records  relating  to  his  case;  and  (2)  to 
present  any  special  considerations 
demonstrating  why  he  is  an  appropriate 
candidate  for  parole.  See  Greenholtz  v. 
Inmates  of  Nebraska  Penal  and 
Correctional  Complex,  442  U.S.  1. 15 
(1979).  Even  under  the  Parole 
Commission  and  Reorganization  Act  of 
1976,  single-examiner  hearings  were 
permitted  in  special  situations,  thus 
precluding  the  assumption,  advocated 
in  the  public  comment,  that  Congress 
made  a  two-examiner  panel  a  legal 
necessity  regardless  of  the 
circumstances.  The  1976  law  also 
permitted  parole  revocation  hearings 
under  Morrissey  v.  Brewer,  supra,  to  be 
conducted  by  a  single  examiner.  Hence, 
the  arguments  that  the  Parole 
Commission  is  precluded  by  law  from 
responding  to  the  circumstances  created 
by  its  abolition  in  the  Sentencing 
•  Reform  Act  of  1984,  are  without  merit. 
On  the  other  hand,  the  Parole 
Commission  is  sensitive  to  the  concerns 
expressed  by  the  prisoners  themselves 
for  maintaining  the  fairness  of  parole 
consideration,  especially  with  regard  to 
the  deliberations  that  precede  the  panel 
recommendation  to  the  Regional 
Commissioner.  To  this  end.  the 


Commission  will  institute  every 
reasonable  measure  to  ensure  thorough 
consideration  by  the  Regional 
Administrator,  who  will  participate  as  a 
panel  member  in  arriving  at  a  well- 
considered,  independent  evaluation  of 
the  prisoner's  case.  Although  the 
presence  of  two  hearing  examiners 
provides  an  eligible  prisoner  with  the 
outward  assurance  of  fairness,  the 
ultimate  fairness  of  the  deliberations 
that  go  into  a  parole  decision  is  not 
diminished  if  the  absent  secondary 
examiner  is  given  more  opportunity  for 
reflection  and  study  of  the  case  file  in 
the  regional  office,  than  would  be 
possible  when  examiners  are  obliged  to 
complete  a  docket  of  hearings  in  an 
institution. 

Finally,  the  restraints  imposed  upon 
the  U.S.  Parole  Commission  by  its 
impending  abolition  on  November  1. 
1997,  require  that  the  Commission 
balance  the  objective  of  a  fair  parole 
hearing  with  the  need  for  appropriate 
conservation  of  limited  staff  resources. 

Public  comment  was  also  received 
with  regard  to  the  provision  permitting 
an  examiner  to  forego  the  recommended 
decision  normally  armounced  at  the 
conclusion  of  a  parole  hearing.  The 
Commission  agrees  that  this  should  be 
an  extraordinary  procedure,  and  should 
not  be  invoked  by  hearing  examiners  on 
a  routine  basis.  The  Commission  will 
monitor  the  practices  of  its  hearing 
examiners  to  ensure  that  overuse  of  this 
provision  (as  predicted  in  some  of  the 
public  comment)  will  not  occur. 

Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866  and 
the  rule  has  therefore  not  been  reviewed 
by  the  Office  of  Management  and 
Budget.  The  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CFR  Fart  2 

Administrative  practice  and 
procedure,  probation  and  parole, 
prisoners. 

The  Final  Rule 

Accordingly,  the  Parole  Commission 
adopts  the  following  amendment  to  28 
CFR  part  2: 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U..S.C.  4203la)(l)  and 

4204(a)(6). 


2.  28  CFR  part  2.  §  2.13  is  amended 
by  revising  paragraphs  (a),  (b)  and  (c)  to 
read  as  follows: 

$2.13    Initial  hearing;  procedure. 

(a)  An  initial  hearing  shall  be 
conducted  by  a  single  hearing  examiner 
unless  the  Regional  Commissioner 
orders  that  the  hearing  be  conducted  by 
a  panel  of  two  examiners.  The  examiner 
shall  discuss  with  the  prisoner  his 
offense  severity  rating  and  salient  factor 
score  as  described  in  §  2.20.  his 
institutional  conduct  and,  in  addition, 
any  other  matter  the  examiner  may 
deem  relevant. 

(b)  A  prisoner  may  be  represented  at 
a  hearing  by  a  person  of  his  or  her 
choice.  The  function  of  the  prisoner's 
representative  shall  be  to  offer  a 
statement  at  the  conclusion  of  the 
interview  of  the  prisoner  by  the 
examiner,  and  to  provide  such 
additional  information  as  the  examiner 
shall  request.  Interested  parties  who 
oppose  parole  may  select  a 
representative  to  appear  and  offer  a 
statement.  The  hearing  examiner  shall 
Umit  or  exclude  any  irrelevant  or 
repetitious  statement. 

(c)  At  the  conclusion  of  the  hearing, 
the  examiner  shall  discuss  the  decision 
to  be  recommended  by  the  examiner, 
and  the  reasons  therefor,  except  in  the 
extraordinary  circumstance  of  a 
complex  issue  that  requires  further 
deliberation  before  a  recommendation 
can  be  made. 

•        •*•». 

J.  28  CFR  part  2.  §  2.23  is  amended 
by  revising  paragraphs  (a),  (b)  and  (c)  to 
read  as  follows; 

§  2.23    Delegation  to  hearing  examiners. 

(a)  There  is  hereby  delegated  to 
hearing  examiners  the  authority 
necessary  to  conduct  hearings  and  to 
make  recommendations  relative  to  the 
grant  or  deniaLof  parole  or  reparole, 
revocation  or  reinstatement  of  parole  or 
mandatory  release,  and  conditions  of 
parole.  Any  hearing  may  be  conducted 
by  a  single  examiner  or  by  a  panel  of 
examiners.  A  Regional  Administrator 
shall  function  as  a  hearing  examiner  for 
the  purpose  of  obtaining  a  panel 
recommendation  whenever  the  Regional 
Commissioner  has  not  ordered  that  a 
hearing  be  conducted  by  a  panel  of  two 
examiners. 

(b)  The  concurrence  of  two  hearing 
examiners,  or  of  a  hearing  examiner  and 
the  Regional  Administrator,  shall  be 
required  to  obtain  a  panel 
recommendation  to  the  Regional 
Commissioner.  A  panel 
recommendation  is  required  in  each 
case  decided  by  a  Regional 


Commissioner  after  the  holding  of  a 
hearing. 

(c)  An  examiner  panel 
recommendation  consists  of  two 
concurring  examiner  votes.  In  the  event 
of  divergent  votes,  the  case  shall  be 
referred  to  another  hearing  examiner  (or 
to  the  Regional  Administrator  in  the 
case  of  a  hearing  conducted  by  a  panel 
of  examiners)  for  another  vote.  If 
concurring  votes  do  not  result  from  such 
a  referral,  the  case  shall  be  referred  to 
any  available  hearing  examiner  until  a 
panel  recommendation  is  obtained. 

Dated:  August  22,  1994. 
Jaqjer  R.  day,  Jr.. 

Vice  Chairman.  U.S.  Parole  Commission. 
(FR  Doc.  94-21722  Filed  9-1-94;  8:45  am) 

BiLUNO  CODE  4410-01-P 


POSTAL  SERVICE 

39  CFR  Part  491 

Garnishment  of  Postal  Employee 
Salaries 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 


JMI 


SUMMARY:  These  regulations  implement 
the  statutory  provision  that  provides 
that  the  pay  of  employees  of  the  United 
States  Postal  Service  and  of  the  Postal 
Rate  Commission  will  be  subject  to 
garnishment  orders. 
EFFECTIVE  DATE:  October  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  B.  Neel.  Attorney,  Law 
Department  Mid-Atlantic  Office.  (202) 
268-3080. 

SUPPLEMENTARY  INFORMATION:  On 
October  6,  1993,  Congress  enacted 
section  9  of  Public  Law  103-94,  titled 
Garnishment  of  Federal  Employees'  Pay. 
This  law  is  a  limited  waiver  of  the 
Federal  Government's  sovereign 
immunity  to  permit  pay  from  an  agency 
to  an  employee  to  be  garnished  by  state 
and  local  garnishment  orders,  subject  to 
certain  limitations.  Child  support 
garnishment  is  already  covered  by  other 
Federal  law.  On  February  3. 1994,  the 
President  signed  Executive  Order  12897, 
which  delegated  responsibility  to  the 
Postal  Service  to  issue  implementing 
regulations  for  its  employees  and  for  the 
employees  of  the  Postal  Rate 
Commission.  These  regulations  are  in 
accordance  with  this  delegation  of 
authority. 

The  Postal  Service  is  designating  one 
Authorized  Agent  to  receive 
garnishment  orders  under  section  9  of 
Public  Law  103-94.  This  Federal  law 
supersedes  state  law  with  regard  to 


service  of  garnishment  process. 
Accordingly,  regardless  of  state  law. 
legal  process  must  be  sent  directly  to.  or 
served  in  person  upon,  the  Authorized 
Agent  named  in  these  regulations.  There 
will  be  only  one  agent  for  receipt  of 
process  for  all  garnishments  of  an 
employee's  pay  arising  under  state  law. 
Other  Postal  Service  employees  are  not 
authorized  to  receive  process  nor  are 
they  permitted  to  transmit  process  to  the 
Authorized  Agent. 

This  waiver  of  immunity  for  the 
garnishment  process  confers  jurisdiction 
only  over  an  employee's  pay.  and  does 
not  confer  jurismction  over  the  Postal 
Service  or  the  Postal  Rate  Commission 
as  a  party  to  a  lavk^suit,  nor  does  it  waive 
immunity  for  the  purpose  of  orders  to 
show  cause  or  for  sanctions  such  as 
default  judgments.  These  regulations 
also  aimounce  a  change  in  the  agent  for 
service  of  process  for  child  support 
garnishments  pursuant  to  42  U.S.C.  659 
and  supersede  the  designations  at  5  CFR 
581  Appendix  A  III  of  agents  to  accept 
service  of  process  on  behalf  of  the 
United  States  Postal  Service  and  the 
Postal  Rate  Commission  in  child 
support  and/or  alimony  garnishments. 

List  of  Subiects  in  39  CFR  Part  491 

Government  employees.  Postal 
Service,  Wages. 

For  the  reasons  stated  above,  in 
subchapter  F  of  Chapter  1,  title  39  Code 
of  Federal  Regulations,  part  491  is 
added  as  follows: 

1.  The  authority  citation  for  39  CFR 
part  491  continues  to  read  as  follows; 

Authority:  5  U.S.C.  5520a;  39  U.S.C.  401 
E.O.  12897. 

2.  39  CFR  Chapter  1.  subchapter  F.  is 
amended  by  adding  part  491  as  follows: 

PART  491— GARNISHMENT  OF 
SALARIES  OF  EMPLOYEES  OF  THE 
POSTAL  SERVICE  AND  THE  POSTAL 
RATE  COMMISSION 


I 


Sec. 

491.1 

491.2 

491.3 

491.4 

491.5 

491.6 

491.7 

491.8 

491.9 


Authorized  Agent  to  receive  service. 

Manner  of  service. 

Sufficient  legal  fonn. 

Identification  of  employees. 

Costs. 

Response  to  process. 

Release  of  information. 

Execution  of  process. 

Restrictions  on  garnishment. 


§491.1    Authorized  Agent  to  receive 
service. 

Notwithstanding  the  designation,  in 
§  2.2  of  this  title,  of  the  General  Counsel 
as  agent  for  the  receipt  of  legal  process 
against  the  Postal  Service,  the  sole  agent 
for  service  of  gamishm«it  process 
directed  to  the  pay  of  Postal  Service 
employees  and  employees  of  the  Postal 
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Rate  Commission  ("employees")  is  the 
Manager,  Payroll  Processing  Branch,  1 
Federal  Drive.  Ft  Snelling.  MN  55111- 
9fi50  ("Authorized  Agent").  The 
Authorized  Agent  shall  have  sole 
authority  to  receive  service  of  legal 
process  in  the  nature  of  garnishment 
(hereinafter  sometimes  referred  to  as 
"process")  arising  under  the  law  of  any 
state,  territory,  or  possession,  or  the 
order  of  a  court  of  competent 
jurisdiction  of  any  state,  territory,  or 
possession  (including  any  order  for 
child  support  and  alimony).  No  process 
shall  be  effectively  served  until  it  is 
received  by  the  office  of  the  Authorized 
Agent.  No  other  employee  shall  have  the 
authority  to  accept  service  of  such 
process.  Service  of  process  in 
conformity  with  Rule  4(i)  of  the  Federal 
Rules  of  Civil  Procedure  is  not  waived 
for  any  suit  or  action  wherein  the  Postal 
Service,  its  officers,  or  employees  are 
parties. 

§401.2    Manner  of  service. 

Service  of  process  on  the  Authorized 
Agent  may  be  made  in  person  or  by 
certified  or  registered  mail,  with  return 
receipt  requested,  at  the  address  of  the 
Authorized  Agent.  Service  may  also  be 
made  on  the  Authorized  Agent  by 
means  of  any  private  delivery  service 
pursuant  to  its  authority  for  the  private 
carriage  of  letters  under  an  exception  to 
the  Private  Express  Statutes.  39  U.S.C. 
601-606,  provided  that  the  private 
delivery  organization  issues  a  receipt 
bearing  the  name  and  address  of  both 
the  addressee  and  sender,  as  well  as  the 
date  of  delivery  and  the  signature  of  the 
receiving  agent.  No  garnishment  is 
effectively  served  until  it  is  received  by 
the  Authorized  Agent  regardless  of  the 
chosen  mode  of  delivery.  Process 
addressed  to,  delivered  to,  or  in  any 
manner  given  to  any  employee,  other 
than  the  Authorized  Agent,  may,  at  the 
sole  discretion  of  the  employee,  be 
returned  to  the  issuing  court  marked 
"Not  Effectively  Served."  A  copy  of  or 
reference  to  these  regulations  may  be 
included.  Employees  are  not  authorized 
to  redirect  or  forward  garnishment 
process  to  the  Authorized  Agent.  In  the 
event  that  the  address  of  the  Authorized 
Agent  is  changed,  mail  may  be 
forwarded  from  his  or  her  last  published 
address  to  the  new  official  address  until 
such  time  as  these  regulations  are 
amended  to  reflect  the  new  address. 

§  491 .3    Sufficient  legal  f onn. 

No  document  purporting  to  garnish 
employee  wages  shall  be  deemed 
sufficient  unless  it  can  be  determined 
froiTi  the  face  of  the  document  that  it  is 
legal  process  in  the  nature  of 
garnishment;  that  it  is  issued  by  a  court 


of  competent  jurisdiction  or  an 
authorized  official  pursuant  to  an  order 
of  such  a  court  or  pursuuit  to  state  or 
local  law.  evidenced  by  a  signature  of 
the  issuing  person;  and  that  it  contains 
the  name  of  the  garnished  party,  with 
his  or  her  social  security  number,  orders 
the  employing  agency  to  withhold  from 
pay  a  specific  amount  of  money, 
specifically  describes  the  judgment  of 
debt  or  administrative  action  complete 
with  statutory  citation  and  contains 
specific  advice  as  to  where  to  send  the 
funds  withheld  including  the  complete 
ZIP  Code  (ZIP+4).  Documents  deficient 
in  any  of  these  respects  may  be  returned 
to  the  issuing  court  or  authorized 
official  inscribed  "Insufficient  as  to 
legal  form." 

§  491 .4    Identification  of  emptoyees. 

Garnishments  must  be  accompanied 
by  sufficient  information  to  permit 
prompt  identification  of  the  employee 
and  the  payments  involved. 
Garnishment  of  an  employee  whose 
name  and  social  security  number  are 
similar  to  but  not  identical  with  the 
name  and  social  security  number  on  the 
garnishment  will  not  be  processed.  An 
exact  match  of  both  name  and  social 
security  number  is  reqxiired  in  order  to 
permit  processing;  otherwise,  the 
garnishment  will  be  returned  marked 
"Insufficient  identifying  information." 
Garnishments  that  are  insufficient  in 
regard  to  identifying  information  will 
not  l)e  held  pending  receipt  of  further 
information.  - 

§491.5    Costs. 

The  Postal  Service's  administrative 
costs  in  executing  the  garnishment 
action  shall  be  added  to  each 
garnishment  and  the  costs  recovered 
shall  be  retained  as  offsetting 
collections. 

§  49 1 .6    Response  to  process. 

Within  15  days  after  receipt  of  process 
that  is  sufficient  for  legal  form  and 
contains  sufficient  information  to 
identify  the  employee,  the  Authorized 
Agent  shall  send  written  notice  that 
garnishment  process  has  been  served, 
together  with  a  copy  thereof,  to  the 
affected  employee  at  his  or  her  duty 
station  or  last  known  address.  The 
Authorized  Agent  shall  respond,  in 
writing,  to  the  garnishment  or 
interrogatories  within  30  days  of  receipt 
of  process.  The  Authorized  Agent  may 
respond  within  a  longer  period  of  time 
as  may  be  prescribed  by  applicable  state 
Law.  Neither  the  Authorized  Agent  nor 
any  employee  shall  be  required  to 
respond  in  person  to  any  garnishment 
served  according  to  the  provisions  of  5 


U.S.C  5520a  and  the  regulations  in  this 
section. 

§  491 .7    Release  of  Information. 

No  employee  whose  duties  include 
responding  to  interrogatories  to 
garnishments  shall  release  information 
in  response  to  a  garnishment  imtil  it  is 
determined  that  sufficient  information, 
as  required  in  §  491.4  above,  has  been 
received  in  writing  as  part  of  the 
garnishment  legal  process.  The 
Authorized  Agent  may,  at  his  or  her  sole 
discretion,  accept  or  initiate  telephone 
inquiries  concerning  garnishments.  No 
other  employee  may  release  any 
information  about  employees  except  in 
conformity  writh  the  Privacy  Act  of 
1974,  5  U.S.C  552a.  and  the  regulations 
in  39  CFR  part  266,  Privacy  of 
Information. 

§  491 .8    Execution  of  process. 

All  legal  process  in  the  nature  of 
garnishment  shall  be  date-  and  time- 
stamped  by  the  Authorized  Agent  when 
received  for  the  purpose  of  determining 
the  order  of  receipt  of  process  that  is 
sufficient  as  to  legal  form  and  contains 
sufficient  information  for  identification 
of  the  employee,  the  Authorized  Agent's 
date-  and  time-stamp  shall  be 
conclusive  evidence.  Child  support  and 
alimony  garnishments  will  be  accorded 
priority  over  commercial  garnishments 
under  5  U.S.C  5520a  as  provided  in  5 
U.S.C  5520a(h)(2).  Garnishments  shall 
be  executed  if  the  pay  cycle  is  open  for 
input  or,  if  closed,  will  be  held  until  the 
next  cycle. 

§  491 .9    Restrictions  on  garnishment 

Garnishments  under  this  section  shall 
be  subject  to  the  restrictions  in  15  U.S.C. 
1671-1677,  including  limits  on  the 
amounts  that  can  be  withheld  from  an 
employee's  pay.  — 

Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
|FR  Doc.  94-21752  Filed  9-1-94;  8:45  am) 
BILUMQ  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  85 
[FRL-5064-41 

Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urtian  Buses; 
Status  of  Equipment  Certified  and 
Emissions  Levels  To  Be  Used  by 
Operators  Using  Option  2 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 


SUMMARY:  In  the  final  rule  regarding 
retrofit/rebuild  requirements  for  1993 
and  earlier  model  year  urban  buses  (58 
FR  21359,  April  21. 1993).  EPA  stated 
that  it  would  review  retrofit/rebuild 
equipment  that  was  certified  by  July 
1994  and  publish  the  post -rebuild 
particulate  matter  emission  levels  for 
urban  bus  engines  affected  by  the 
program.  These  post-rebuild  levels  are 
to  be  used  by  operators  for  calculating 
their  fleet  emission  levels  imder  Option 
2.  This  Federal  Register  document 
fulfills  that  commitment. 

As  of  July  1,  1994,  no  equipment  had 
been  certified  for  the  Urban  Bus 
Retrofit/Rebuild  Program.  Operators 
choosing  to  comply  with  Option  2 
during  1995  and  1996-must  use  the  PM 
levels  as  specified  in  the  columns 
labeled  "Pre-rebuild  PM  level"  and 
"Post-rebuild  PM  level"  in  the  table 
provided  at  40  CFR 
§85.1403(c)(l)(iii){A). 
EFFECTIVE  DATE:  The  information  of  this 
notice  is  effective  as  of  September  2, 
1994. 

ADDRESSES:  This  notice,  as  well  as  other 
materials  relevant  to  the  final  rule,  is 
contained  in  Public  Docket  A-91-28. 
This  docket  is  located  in  room  M-1500. 
Waterside  Mall  (ground  floor),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
Dockets  may  be  inspected  from  8:00 
am  until  4:00  pm,  Monday  through 
Friday.  As  provided  in  40  CFR  Part  2, 
a  reasonable  fee  may  be  charged  by  the 
Agency  for  copjing  docket  materials. 
FOR  FURTHER  NFORMATJON  CONTACT: 
William  Rutledge,  Technical  Support 
Branch,  Manufacturers  Operations 
Division  (6405J),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  D.C  20460.  Telephone: 
(202)  233-9297. 

SUPPLEMENTARY  MFORMATKNC 

I.  Background 

Section  219(d)  of  the  Clean  Air  Act 
requires  EPA  to  promulgate  regulations 
that  require  certain  1993  and  earlier 
model  year  urban  buses  having  engines, 
which  are  replaced  or  rebuilt  after 
January  1,  1995,  comply  with  an 
emission  standard  or  control  technology' 
reflecting  the  best  retrofit  technology 
and  maintenance  practices  reasonably 
achievable.  On  April  21, 1993,  EPA 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  Urt)an  Bus  Retrofit/Rebuild 
Program  requires  affected  operators  of 
urban  buses  to  choose  between  two 
compliance  options.  Option  1 
establishes  particulate  matter  (PM) 
emissions  requirements  for  each  urban 


bus  in  an  operator's  fleet  whose  engine 
is  rebuilt  or  replaced.  Option  2  is  a  fleet 
averaging  program  that  sets  out  specific 
annual  target  levels  for  average  PM 
emissions  from  lurban  buses  in  an 

-  operator's  fleet. 

Inthe  final  rule,  EPA  stated  that  it 

-  would  review  the  retrofit/rebuild 
equipment  that  was  certified  by  July  1, 
1994.  and  publish  the  post-rebuild  PM 
emission  levels  for  luban  bus  engines 
affected  by  the  program.  These  p>ost- 
rebuild  levels  are  to  be  used  by 
operators  choosing  to  comply  with 
Option  2  for  calculating  their  fleet 
emission  levels.  This  Federal  Register 
document  fulfills  that  commitment. 

No  equipment  had  been  certified  as  of 
July  1 ,  1994.  This  notice  therefore 
confirms  that  the  default  provisions  of 
the  final  rule  that  are  designed  to  assure 
emissions  reduction  for  the  program 
shall  be  effective  for  the  first  two  years 
of  the  program,  1995  and  1996. 
Emission  levels  that  are  to  be  used  in 
the  event  that  no  equipment  is  certified 
by  July  1994  are  set  forth  in  the  table 
provided  at 40  CFR  85.1403(c)(l)(iii)(A) 
of  the  regulations  promulgated  in  the 
April  1993  final  rule. 

The  preamble  to  the  April  21,  1993 
final  rulemaking  stated  that  EPA 
intended  to  publish  in  this  notice  a  table 
indicating  required  post-rebuild  PM 
emission  levels  for  all  affected  urban 
buses.  EPA  also  stated  that  it  would 
append  its  determination  regarding 
post-rebuild  emission  levels  to  the  CFR 
as  an  appendix  to  part  85  subpart  O  (the 
subpart  of  the  CFR  containing  the  urban 
bus  retrofit/rebuild  regulations). 
However,  because  no  equipment  was 
certified  by  July  1,  1994,  the  defauh 
post-rebuild  emission  levels,  which  are 
already  contained  in  the  regulation,  will 
apply.  Thus,  EPA  beheves  Uiat  there  is 
no  need  to  add  an  appendix  to  subpart 
O  at  this  time. 

In  July  1996,  EPA  will  review  the 
retrofit/rebuild  equipment  certified  by 
July  1, 1996  and  publish  the  emission 
levels  which  must  be  used  by  operators 
using  Option  2  for  calendar  years  1997 
and  thereafter. 

n.  Review  of  Certified  Equipment  and 
Program  Requirements 

As  noted  above,  no  equipment  was 
certified  by  July  1,  1994  as  meeting  the 
emissions  and  cost  requirements  for  the 
urban  bus  retrofit/rebuild  program. 
Therefore,  pursuant  to  40  CFR 
85.1403(c)(l)(iii)(B)(5).  operators 
choosing  to  comply  with  Option  2  must 
use  the  PM  levels  specified  in  the 
columns  labeled  "Pre-rebuild  PM  level" 
and  "Post-rebuild  PM  level"  in  the  table 
provided  at  §85.1403(c)(l)(iii)(A)  for 
calculating  the  target  level  for  their  fleet 


(TLF).  The  determination  of  whether  to 
use  the  pre-rebuild  emission  level  or4he 
post-rebuild. emission  level  must  be 
made  in  accordance  with  40  CFR 
e5.1403(c)(l)(iv). 

An  urban  bus  operator  choosing 
Option  2  must  be  able  to  demonstrate 
that  its  fleet  level  attained  (FLA)  is 
equal  to  or  less  than  its  TLF.  In  general, 
an  operator  choosing  Option  2  has  the 
following  strategies  available  to  comply 
with  this  requirement: 

(1)  Using  retrofit/rebuild  equipment 
that  has  been  certified  subsequent  to 
this  Federal  Register  notice; 

(2)  For  1979  through  1987  model  year 
Detroit  Diesel  Corporation  (DDC) 
6V92TA  engines,  using  the  currently 
available  DDC  Coach  Upgrade  Program 
(kit),  discussed  below,  which  brings 
these  engines  to  a  configuration  certified 
for  model  years  1988  or  1989; 

(3)  Replacing  engines  in  affected 
urban  buses  with  1994  or  later  model 
year  engines  certified  under  EPA's  new 
engine  certification  program; 

(4)  Retiring  urban  buses  early  (that  is, 
retiring  1993  and  earlier  model  year 
urban  buses  before  they  are  15  years 
old);  and, 

(5)  Using  grandfathering  provisions 
contained  in  40  CFR  85.1403(d)  if  the 
fleet  contains  urban  buses  retrofit  before 
January  1, 1995. 

Operators  should  be  aware  of  the 
following  important  aspects  of  Option  2 
during  the  first  two  years  of  this 
program.  First,  operators  with  urban 
buses  in  their  fleet  having  model  year 
1984,  1985,  or  1987  DDC  6V92TA 
engines  must  reduce  average  fleet  PM 
emissions  during  calendar  years  1995 
and  1996.  This  is  because  the 
calculations  for  the  TLF  assume  that 
engines  of  the  1984,  1985,  and  1987 
model  years  will  be  rebuilt  in  calendar 
years  1995  and  1996,  and  because  the 
post-rebuild  PM  level  for  the  DDC 
6V92TA  engines  of  the  specified  model 
years  have  a  default  level  (0.30  g/bhp- 
hr)  that  is  less  that  its  pre-rebuild 
emissions  level  (0.50  g/bhp-hr). 
Therefore,  for  operators  with  urban 
buses  in  their  fleet  having  model  year 
1984,  1985,  or  1987  DDC  6V92TA 
engines,  one  or  more  of  the  above 
strategies  must  be  used  as  necessary*  to  ' 
demonstrate  that  its  FLA  is  equal  to  or 
less  than  its  TLF.  (The  calculations  for 
the  TLF  assume  that  urban  buses  with 
engines  of  model  year  1986  will  not 
receive  any  rebuilds  during  calendar 
years  1995  or  1996.  Therefore,  for  1986 
model  year  engines  the  post-rebuild 
level  is  equal  to  the  pre-rebuild  level  for 
calendar  years  1995  and  1996.  J 

As  noted  in  (2)  above,  for  operators 
choosing  Option  2  who  have  model 
1984. 1985.  or  1987  DDC  6V92TA  urban 
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buses  in  their  fleet,  use  of  the  DDC 
upgrade  kit  is  an  available,  but  not 
required  strategy  to  meet  the  fleet 
average  reductions  required  under 
Option  2.  DEKD's  upgrade  kit  will 
provide  additional  flexibility  to  fleets 
having  the  above-mentioned  DDC 
engines  without  necessitating  use  of  the 
other,  perhaps  less  desirable,  strategies. 

In  the  table  of  40  CFR 
85.1403(c)(l)(iii)(A).  the  post-rebuild 
level  is  lower  than  the  pre-rebuild  level 
for  the  1979  through  1987  6V92TA 
engines  because  there  is  a  currently 
available  upgrade  kit  that  is  supported 
by  new  engine  certification  data  on  file 
with  EPA.  At  the  time  of  the  final 
rulemaking,  EPA  expected  that  DDC's 
Coach  Upgrade  kit  would  be  certified  by 
July  1, 1994  under  the  retrofit/rebuild 
program  for  less  than  the  appropriate 
cost  ceiling.  While  as  of  July  1,  1994,  the 
Coach  Upgrade  kit  had  not  been 
certified  under  the  retrofit/rebuild 
program.  EPA  believes  that  it  is 
reasonable  to  provide  a  lower  post- 
rebuild  emission  level  to  any  applicable 
engine  equipped  with  this  DDC  upgrade 
kit  because  of  the  existence  of  new 
engine  certification  data  which  shows 
that  engines  virtually  identical  to  the 
upgraded  engines  were  certified  by  EPA 
to  the  lower  emission  level. 

EPA  originally  intended  that  the 
"Post-rebuild  level"  specified  in  the 
table  of  40  CFR  85.1403(c)(l)(iii)(A)  for 
the  1979  through  1987  model  year 
6V92TA  engines  to  reflect  the  level 
attained  when  those  engines  are 
upgraded  to  their  latest  certified, 
mechanically-controlled  configuration 
(1988  or  1989  model  year  configuration 
depending  upon  horsepower).  After  the 
final  rule  was  published,  it  was 
discovered  that  the  1988  and  1989 
model  year  6V92TA  engines  were 
certified  to  0.31  g/bhp-hr  under  the  new 
engine  certification  program,  and  not 
0.30  g/1jhp-hr  as  shown  in  the  table. 
Therefore,  0.31  g/bhp-hr  is  the  level 
actually  achieved  by  upgrading  the  1979 
through  1987  model  year  6V92TA 
engines  to  the  1988  or  1989 
configuration  that  is  certified  under 
EPA's  new  engine  certification  program. 
Because  of  the  error  in  the  final 
regulations.  EPA  will  allow  urban  bus 
operators  to  claim  a  reduction  down  to 
the  0.30  gA)hp-hr  level  when  these 
engines  are  upgraded  to  the  appropriate 
1988  or  1989  configuration  using  the 
DDC  Coach  Upgrade  kit.  This  will  allow 
urban  bus  operators  to  upgrade  their 
engines  as  one  method  of  complying 
with  Option  2,  as  was  EPA's  original 
intention. 

The  "grandfathering"  provisions  of 
§  85.1403(dK3)  allow  operators  having 
urban  buses  equipped  with  upgrade  kits 


installed  prior  to  January  1, 1995  to 
assume  that  such  urban  buses  are 
operating  at  the  PM  level  of  the 
upgraded  engine  configuration.  Further, 
EPA  believes  it  is  reasonable  to  extend 
the  "grandfathering"  provisions  beyond 
January  1, 1995  for  use  of  the  DDC 
upgrade  kit  until  appropriate  equipment 
is  certified,  as  discussed  below,  for  the 
DDC  6V92TA  engines.  Operators, 
however,  should  note  that 
"grandfathering"  provisions  do  not 
require  either  the  emissions  defect  or 
emissions  performance  warranties 
which  are  required  of  certified 
equipment  under  §85.1409  of  the 
program  regulations. 

Finally,  permission  to  retrofit/rebuild 
vdth  uncertified  equipment  to  meet 
program  requirements  applies  to  a 
limited  population  of  engines  (that  is, 
the  1979  through  1989  model  year 
6V92TA  engines  having  mechanical  fuel 
injection)  for  a  limited  time  frame  (the 
1995  and  1996  calendar  years).  If 
equipment  is  certified  for  the  above- 
referenced  DDC  engines  as  achieving  the 
required  PM  emission  reductions  for 
less  than  the  applicable  cost  ceiling 
before  July  1, 1996.  operators  will  not  be 
able  to  claim  emission  reductions  for 
engines  rebuilt  after  calendar  years  1995 
and  1996  using  uncertified  equipment. 
Operators  vfill  be  able  to  continue  to 
claim  emission  reductions  for  engines 
which  are  rebuilt  with  the  uncertified 
DDC  upgrade  kit  prior  to  that  time. 
Ann  Goode, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  94-21779  Filed  9-1-94;  8:45  am] 
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40  CFR  Part  300 
[FRL-5063-5] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Deletion  of  the  Revere 

Textile  Prints  Corporation  Site  from  the 

National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Revere  Textile  Prints  Corporation 
Superfund  Site  in  Sterling.  Connecticut 
from  the  National  Priorities  List  (NPL). 
The  NPL  is  Appendix  B  of  the  National 
Oil  and  Has^ardous  Substances 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended. 


EPA  and  the  State  of  Connecticut  have 
determined  that  all  appropriate  Fund- 
financed  response  under  CERCLA  has 
been  implemented  and  that  no  further 
response  is  appropriate.  Moreover,  EPA 
and  the  State  of  Connecticut  have 
determined  that  remedial  actions 
conducted  under  CERCLA  at  the  site  to 
date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 

EFFECTIVE  DATE:  September  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  Gagne,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency.  John  F.  Kennedy  Federal 
Building.  Boston.  Massachusetts  02203, 
(617) 573-9660. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  The  Revere 
Textile  Prints  Corporation  Superfund 
Site. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  March  1. 1994  (59  FR 
9742).  The  closing  date  for  comments  on 
the  Notice  of  Intent  to  Delete  was  March 
31.  1994.  EPA  received  no  comments. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Superfund  (Fund-)  financed  remedial 
actions.  Pursuant  to  NCP  section 
300.425(e)(3),  any  site  deleted  from  the 
NPL  remains  eligible  for  Fund- financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Deletion  of  a  site  from  the  NPL 
does  not  affect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control.  Water  supply. 

Dated;  July  26,  1994. 
John  P.  DeVillars. 
Regional  Administrator,  US  EPA  Region  I. 


"Revere  Textile  Prints  Corporation 

Superfund  Site  in  Sterling, 

Connecticut". 

IFR  Doc.  94-21587  Filed  9-1-94:  8:45  am] 

BILLMG  CODE  6S60-S(M> 


PART  30O-[AMENDED]  , 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777.  56  FR  54757,  3  CFR, 
1991  Comp.;  p.  351;  E.O.  12580.  52  FR  2923. 
3  CFR,  1987  Comp.;  p.  193. 

Appendix  B — (Amended) 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Site 


40  CFR  Part  799 

[OPPTS-42111D;  FRL  4047-2] 

Office  Of  Water  Chemicals.  Final  Test 
Rule;  Ciarmcation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Clarification  of  final  rule. 

SUMMARY:  On  November  10,  1993,  EPA 
published  a  TSCA  section  4  final  test 
rule  requiring  testing  of  1,3,5- 
trimethylbenzene  (TMB)  (CAS  No.  108- 
67-8).  After  EPA  published  the  final 
rule,  certain  manufacturers  questioned 
the  scope  of  the  manufacturers, 
importers,  and  processors  subject  to  the 
test  rule.  EPA  is  now  clarifying  that  only 
manufacturers,  importers,  and 
processors  of  TMB  as  an  isolated 
product,  and  not  persons  who 
manufacture,  import,  or  process  the 
substance  as  part  of  complex  mixtures 
or  substances,  are  subject  to  the  final 
test  rule  requiring  certain  health  effects 
testing. 

EFFECTIVE  DATE:  September  2,  1994. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-543B,  401  M  St.. 
S\V.,  Washington.  DC  20460.  (202)  554- 
1404,  TDD:  (202)  544-0551. 
SUPPLEMENTARY  INFORMATION:  On 
November  10,  1993,  EPA  issued  a  final 
rule  requiring  manufacturers  and 
processors  of  TMB  to  conduct  oral  14- 
day  repeated  dose  and  oral  90-day 
subchronic  toxicity  studies  on  TMB  (58 
FR  59667).  In  the  preamble  to  the  final 


rule,  EPA  responded  to  a  comment  from 
a  manufacturer  concerned  that  the 
proposed  testing  program  for  TMB 
would  cause  substantial  economic 
imjjact  for  its  company  that  would 
likely  force  it  to  discontinue  sales  of  this 
chemical  in  the  United  States.  EPA 
stated  in  response  that  the  impact  will 
be  less  than  originally  noted  in  the 
proposal  because  the  cost  of  the  testing 
program  required  by  the  final  rule  is  less 
than  the  testing  program  proposed 
originally.  In  addition,  EPA  noted  that 
it  believed  that  the  commenter  would 
not  be  the  only  company  required  to  test 
because  there  are  other  manufacturers 
that  might  be  subject  to  the  test  rule, 
including  "several  manufacturers  of  C9 
aromatic  hydrocarbons,  which  contain 
1,3.5-trimethylbenzene." 

Manufacturers  of  the  C9  aromatic 
hydrocarbons,  petroleum  refiners, 
challenged  EPA's  final  rule  arguing  that 
they  had  received  inadequate  notice  that 
they  might  be  subject  to  the  test  rule. 
After  reviewing  the  record,  EPA  agrees 
that  there  is  some  question  whether 
these  manufacturers  received  sufficient 
notice  that  they  would  be  subject  to  the 
test  rule.  As  a  result,  EPA  is  issuing  this 
Notice  to  clarify  that  only 
manufacturers,  importers,  and 
processors  of  TMB  as  an  isolated 
product,  and  not  persons  who 
manufacture,  import,  or  process  the 
substance  as  part  of  complex  mi.xtures 
or  substances,  are  subject  to  the  final 
test  rule  requiring  certain  health  effects 
testing. 

This  then  leaves  open  the  issue  of 
whether  the  testing  requirements  would, 
if  fulfilled,  cause  the  original 
commenter  to  suffer  a  substantial 
economic  impact.  EPA  has  revisited  this 
issue  with  the  commenter  and  has  been 
advised  that  this  issue  is  no  longer  of 
concern  because  the  compemy  has 
received  voluntary  contributions  to 
cover  some  of  the  testing  costs  (May  3. 


1994  letter  from  Koch  Industries  to 
EPA). 

EPA  believes  that  public  comment  on 
this  clarification  is  urmecessary 
because:  (1)  Nothing  in  the  actual 
regulation  is  being  changed  and  this 
merely  aids  in  interpretation  of  the 
regulation;  and  (2)  to  the  extent  that 
confusion  has  mistakenly  led  some 
persons  to  believe  that  they  are  subject 
to  the  regulation,  this  provides  relief 
from  that  perceived  requirement. 

In  summary,  for  persons  who 
manufacture,  import,  and  process  TMB 
as  an  isolated  product,  the  test  rule  is 
valid  and  applicable  to  them.  EPA  is 
now  clarifying  that  persons,  including 
relevant  petroleum  refiners,  who  do  not 
manufacture,  import,  or  process  TMB  as 
an  isolated  product  are  not  required  to 
submit  test  data,  letters  of  intent  to  test, 
applications  for  exemptions,  import 
certifications,  or  any  other  item  that 
may  be  required  pursuant  to  a  final  test 
rule  under  TSCA  section  4. 
Additionally,  only  exporters  of  TMB  as 
an  isolated  product  or  as  part  of 
mixtures  knovMi  to  contain  previously 
isolated  TMB  are  subject  to  the  TSC\ 
section  12(b)  export  notification 
requirements  (40  CFR  part  707). 

A  public  docket  has  been  established 
for  this  clarification  (OPPTS-42111D). 
This  docket  consists  of  support  material 
for  the  clarification. 

List  of  Subjects  in  40  CFR  Part  799 

Environmental  protection,  Chemicab, 
Hazardous  substances.  Laboratories, 
Reporting  and  recordkeeping 
requirements.  Testing. 

Dated:  August  24.  1994. 

Susan  H.  Way-land. 

Acting  Assistant  Administrator  for 
Prewntion.  Pesticides  and  Toxic  Substances 

IFR  Doc.  94-21692  Filed  9-1-94:  8:4S  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart928 

[Docket  No.  FV94-S28-4PB] 

Papayas  Grown  In  Hawaii;  Proposed 
Rule  to  Change  the  Membership  of  the 
Papaya  Administrative  Committee 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
change  the  membership  of  the  Papaya 
Administrative  Committee  (committee), 
the  agency  responsible  for  local 
administration  of  the  Hawaiian  papaya 
marketing  order.  This  proposal  would 
increase  the  number  of  grower  members 
on  the  committee  from  six  to  nine  and 
reduce  the  number  of  handler  members 
from  six  to  three.  The  number  of 
growers  in  the  industry  has  increased  in 
recent  years,  during  the  same  period  the 
^number  of  handlers  has  remained 
constant. 

DATES:  Comments  must  be  received  by 
October  3, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  Room  2523-S,  P.O.  Box  96456. 
Washii.^ion,  DC  2009Q-6456;  FAX: 
202-720-5698.  Comments  should 
reference  this  docket  number,  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2526-S,  Washington. 
DC  20090-6456;  telephone  (202)  690- 
3670;  or  Martin  J.  Engeler,  Assistant 
Officer-ln-Charge,  California  Marketing 


Field  Office,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  2202  Monterey 
Street,  Suite  102B.  Fresno,  California 
93721;  telephone  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  928  (7  CFR  Part  928),  as 
amended,  regulating  the  handling  of 
papayas  growm  in  Hawaii,  hereinafter 
referred  to  as  the  order.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  an  exemption  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
•  petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  impact  of  this  rule  on 
small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  rules  to  the  scale  of  business 
subject  to  such  rules  in  order  that  small 
businesses  will  not  be  unduly  or 
disproportionately  burdened.  Marketing 
orders  issued  pursuant  to  the  Act,  and 
rules  issued  thereunder,  are  unique  in 


that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  120  papaya 
handlers  subject  to  regulation  under  the 
marketing  order  covering  fresh  papayas 
grown  in  Hawaii,  and  approximately 
400  producers  of  papayas  in  Hawaii. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
5500,000,  and  small  agricultural  service 
firms  as  those  whose  annual  receipts  are 
less  than  $5,000,000.  A  majority  of  these 
handlers  and  producers  may  be    . 
classified  as  small  entities. 

Pursuant  to  §928.120,  the  committee 
currently  consists  of  13  members.  Each 
member  has  an  alternate.  Six  members 
are  growers,  six  are  handlers,  and  one  is 
a  public  member.  The  six  handler 
members  and  alternates  are  nominated 
from  the  production  area  at  large. 
Grower  membership  on  the  committee 
is  apportioned  among  three  districts. 
District  1  (the  Island  of  Hawaii)  is 
represented  by  four  members  and 
alternates,  and  District  2  (the  Islands  of 
Kauai.  Niihau,  Maui,  Molakai,  Lanai, 
Kahoolawe;  and  Kalawao  county),  and 
District  3  (the  Island  of  Oahu)  by  one 
member  and  alternate  each.  Any  grower 
organization  is  limited  to  two  members 
on  the  committee.  Any  handler 
organization  is  limited  to  one  member 
on  the  committee. 

Section  928.20  also  allows  the 
number  of  grower  and  handler  members 
and  alternate  members  on  the 
committee  and  the  composition  of  the 
committee  between  growers  and 
handlers  to  be  changed  as  provided  in 
§928.31(o).  Paragraph-(o)  of  §928.31 
also  authorizes  the  committee,  with  the 
approval  of  the  Secretary,  to  redefine 
the  districts  into  which  the  production 
area  is  divided,  reapportion 
membership  on  the  committee.  Any 
such  changes  are  required  to  reflect, 
insofar  as  practicable,  structural  changes 
within  the  industry  and  shifts  in  papaya 
production  within  the  production  area. 

This  rule  would  change  the 
composition  of  the  committee  by 
increasing  grower  representation  on  tho 
committee  fi-om  six  grower  members  to 
nine  and  reducing  handler 
representation  from  six  members  to 
three.  This  change  was  recommended 


by  the  committee  on  April  22, 1994.  by 
a  vote  of  7  in  favor,  3  opposed,  and  2 
abstentions. 

The  papaya  industry  has  historically 
demonstrated  a  policy  of  maintaining 
equitable  representation  among 
handlers  and  growers.  In  1989, 
committee  membership  was  changed  by 
allocating  three  grower  member 
positions  from  District  1  to  handlers  in 
the  State  of  Hawaii.  This  resulted  in  an 
increase  from  three  to  six  handler 
members  and  a  decrease  in  grower 
members  &x)m  District  1  from  seven  to 
four.  The  committee  indicated  that  the 
number  of  growers  in  the  industry  has 
increased  from  325  to  400  since  1989, 
while  the  number  of  handlers  has 
remained  constant.  The  conmiittee 
contends  that  these  factors  support  their 
recommendation  to  change  committee 
membership.  This  action  is  intended  to 
provide  increased  grower  representation 
on  the  conmiittee  consistent  with  the 
increased  number  of  growers.  This  rule 
would  not  impose  any  additional  costs 
on  growers  or  handlers. 

Members  supporting  this  change 
stated  that  the  marketing  order  is 
designed  to  primarily  l>enefit  growers 
and  for  that  reason  growers  should  have 
a  majority  on  the  committee.  Members 
supporting  the  recommendation  also 
stated  that  this  change  would  increase 
growers'  influence  in  matters 
concerning  amendments  to  the 
marketing  order,  and  market  research 
and  development  and  promotion 
activities.  The  majority  of  that  increase 
occurred  in  District  1.  Members 
opposed  to  the  change  in  the  current 
committee  membership  stated  thatlhe 
marketing  order  should  benefit  the 
entire  industry,  and  believe  the  current 
composition  of  the  committee  provides 
a  good  balance  for  the  industr>'. 

The  committee  indicated  that  the 
increase  in  the  number  of  growers 
producing  papayas  in  District  1 , 
justified  increasing  from  four  to  seven 
the  number  of  growers  representing 
District  1  on  the  committee.  Committee 
members  supporting  this  change 
contend  that  the  vast  majority  of 
growers  and  the  highest  level  of  papaya 
production  are  located  in  District  1. 
District  1  is  expected  to  produce  55.6 
million  pounds  during  the  1993-94 
season.  Over  the  last  four  years  District 
1  has  had  an  average  annual  production 
of  54.1  million  poimds  of  papayas.  For 
the  same  period  District  2  has  an 
average  production  of  760,000  pounds, 
and  District  3  has  an  average  production 
of  1 .020,000  pounds  of  papayas. 

Based  on  the  available  information, 
the  Administrator  of  the  AMS  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 


imfwct  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements.  Papayas. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  928  is  proposed  to 
be  amended  as  follows: 

PART  928— PAPAYAS  GROWN  IN 
HAWAH 

1.  The  authority  citation  for  7  CFR 
Part  928  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  928.120  is  revised  to  read 
as  follows: 


§928.120    [Amended] 

The  Papaya  Administrative 
Committee  shall  consist  of  13  members 
and  alternate  members.  Nine  of  the 
members  shall  represent  growers,  and 
three  shall  represent  handlers.  Seven 
grower  members  and  their  alternates 
shall  represent  District  1.  one  grower 
member  and  alternate  shall  represent 
District  2,  and  one  grower  member  and 
alternate  shall  represent  District  3.  No 
gtower  organization  shall  have  more 
than  two  members  on  the  committee. 
The  three  handler  members  shall  be 
nominated  from  the  production  area  at 
large.  No  handler  organization  is 
permitted  to  have  more  than  one 
handler  member  on  the  committee.  One 
voting  public  member  and  alternate 
shall  also  be  included  on  the  committee. 
The  eligibility  requirements  and 
nomination  procedures  for  the  public 
member  and  alternate  are  specified  in 
§928.122. 

Dated:  August  29,  1994. 

Martha  B.  Ransom, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

[PR  Doc-  94-21714  Filed  9-1-94;  8:45  am) 

BILLING  CODE  3410-02-P 


Rural  Electrification  Administration 

7  CFR  Part  1767 

Accounting  Requirements  for  REA 
Electric  Borrowers 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Proposed  rule. 

StJMMARV:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  its  regulations  on  accounting 
policies  and  procedures  for  REA  electric 
borrowers  as  set  forth  in  REA's 
regulation  concerning  Accounting 


Requirements  for  REA  Electric 
Borrowers,  Uniform  System  of 
Accounts.  This  proposed  rule  would 
eliminate  the  requirement  that  REA 
borrowers  place  the  difference  between 
the  amount  accrued  for  postretirement 
benefits  during  the  year  and  the  amount 
paid  on  a  "pay-as-you-go"  basis  in  an 
external,  irrevocable  trust  to  be  used 
solely  for  postretirement  benefits.  REA 
borrowers  may.  however,  elect  to 
voluntarily  fund  their  postretirement 
benefit  obligations.  This  proposed  rule 
would  set  forth  new  accounting 
interpretations  that  address  the 
requirements  of  recently  issued 
pronouncements  of  the  Financial 
Accounting  Standards  Board  concerning 
the  accounting  for  postemployment 
benefits  and  the  accounting  for  certain 
investments  in  debt  and  equity 
securities. 

In  addition,  this  proposed  rule  would 
also  set  forth  a  new  accounting  for  storm 
damage  costs  and  the  associated  funds 
received  from  the  Federal  Emergency 
Management  Administration  (FEMA).  It 
would  also  clarify  the  accounting 
prescribed  for  computer  software  costs 
by  specifying  die  accounts  to  which 
generalized  software  costs  should  be 
amortized  and  to  which  the  costs  of 
maintaining,  updating,  and  converting 
files  should  be  expensed. 

In  addition,  this  proposal  would 
identify  the  organizational  unit  within 
REA  to  which  borrower  requests  for 
departures  from  or  interpretations  of  the 
REA  Uniform  System  of  Accounts 
(USoA)  should  be  submitted. 
DATES:  Written  comments  must  be 
received  by  REA  or  carry  a  postmark  or 
equivalent  no  later  than  November  1. 
1994. 

ADDRESSES:  Submit  written  comments 
to  Ms.  Roberta  E.  Detwriler,  Chief, 
Technical  Accounting  and  Auditing 
Staff,  Borrower  Accounting  Division. 
Rural  Electrification  Administration, 
room  2222.  South  Building.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250.  telephone  number  (202)  720- 
5227.  REA  requires  a  signed  original 
and  three  copies  of  all  comments  (7  CFR 
part  1700).  All  comments  received  will 
be  made  available  for  inspection  at  room 
2234  South  Building  during  regular 
business  hours  (7  CFR  1.27  (b)). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Roberta  E.  Detwiler,  Chief,  Technical 
Accounting  and  Auditing  Staff, 
Borrower  Accounting  Division.  Rural 
Electrification  Administration,  room 
2222.  South  Building,  U.S.  Department 
of  Agriculture.  Washington,  DC  20250. 
telephone  number  (202)  720-5227. 

SUPPLEMENTARY  INFORMATK)N: 


JMI 
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Executive  Order  12M6 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866  and 
therefore  has  not  been  reviewed  by 
OMB. 

Regulatory  Flexibility  Act  Certification 

The  Administrator,  REA,  has 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
does  not  apply  to  this  proposed  rule. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  that  Act.  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB). 
Comments  regarding  these  requirements 
may  be  sent  to  the  United  States 
Department  of  Agriculture,  Clearance 
Office.  OIRM,  Room  404-VV, 
Washington.  DC  20250  or  to  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
room  10102.  Washington,  t)C  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator.  REA.  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
enviroimiental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  interim 
rule  is  Usted  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
number  10.850 — Rural  Electrification 
Loans  and  Loan  Guarantees.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
.  Docimients,  the  United  States 
Government  Printing  Office. 
Washington,  DC  20402. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
ihe  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitled 
Department  Programs  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  REA  electric 
loans  and  loan  guarantees  from  coverage 
under  this  Order. 


Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule:  (1) 
Will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule;  (2)  will  not  have  any 
retroactive  effect;  and  (3)  will  not 
require  administrative  proceeding 
before  parties  may  file  suit  challenging 
the  provisions  of  this  rule. 

Background 

In  order  to  facilitate  the  effective  and 
economical  operation  of  a  business 
enterprise,  adequate  and  reliable 
financial  records  must  be  maintained. 
Accounting  records  must  provide  a  clear 
and  accurate  picture  of  ciurent 
economic  conditions  from  which 
management  can  make  informed 
decisions  in  charting  the  company's 
future.  The  rate  regulated  environment 
in  which  an  electric  utility  operates 
causes  an  even  greater  need  for  financial 
information  that  is  accurate,  complete, 
and  comparable  with  that  of  other 
electric  utilities. 

REA,  as  a  federal  lender  and 
mortgagee,  and  in  furthering  the 
objectives  of  the  Rural  Electrification 
Act  (RE  Act)  (7  U.S.C.  901  et  seq.)  has 
a  legitimate  programmatic  interest  and  a 
substantial  financial  interest  in 
requiring  adequate  records  to  be 
maintained.  In  order  to  provide  REA 
with  financial  information  that  can  be 
analyzed  and  compared  with  the 
operations  of  other  borrowers  in  the 
REA  program,  all  REA  borrowers  must 
maintain  financial  records  that  utilize 
uniform  accounts  and  uniform 
accounting  policies  and  procedures.  The 
standard  REA  security  instrument, 
therefore,  requires  borrowers  to 
maintain  their  books,  records,  and 
accounts  in  accordance  with  methods 
and  principles  of  accounting  prescribed 
by  REA  in  the  USoA  for  its  electric 
borrowers. 

To  ensure  that  borrowers  consistently 
account  for  and  apply  the  provisions  of 
recent  pronouncements  of  the  Financial 
Accounting  Standards  Board,  the  USoA 
must'be  revised  and  updated  as  changes 
in  generally  accepted  accounting 
principles  occur.  REA  is,  therefore, 
proposing  to  add  two  new  accounting 
interpretations  to  Section  1767.41. 
Accounting  Methods  and  Procedures 
Required  of  All  REA  Borrowers,  that 
address  the  accounting  requirements 
recently  set  forth  in  Statement  of 
Financial  Accounting  Standards  No. 
112.  Employers'  Accounting  for 
Postemployment  Benefits  (Statement 
No.  112).  and  Statement  of  Financial 


Accounting  Standards  No.  115. 
Accounting  for  Certain  Investments  in 
Debt  and  Equity  Securities  (Statement 
No.  115).  Statement  No.  112  estabhshes 
the  standards  of  financial  accounting 
and  reporting  for  employers  who 
provide  benefits  to  former  or  inactive 
employees  after  employment  but  before 
retirement  while  Statement  No.  115 
estabhshes  the  standards  of  financial 
accounting  and  reporting  for 
investments  in  debt  securities  and  for 
investments  in  equity  securities  that 
readily  have  determinable  fair  values. 
Copies  of  Statements  of  Financial 
Accounting  Standards  may  be  obtained 
from  the  Order  Department  of  the 
Fmancial  Accounting  Standards  Board. 
401  Merritt  7.  P.O.  Box  5116,  Norwalk, 
Connecticut  0685&-5116. 

RJEA  is  also  proposing  to  amend 
accounting  Interpretation  No.  626,  Rural 
Economic  Development  Loan  and  Grant 
Program,  to  establish  the  accounting 
policies  and  procedures  for  the  Rural 
Economic  Development  Grant  program 
recently  established  by  REA. 

Interpretation  No.  604,  Deferred 
Compensation,  sets  forth  the  specific 
accounting  entries  and  the  balance  sheet 
reporting  requirements  for  participation 
in  the  Natioixal  Rural  Electric 
Cooperative  Association's  Deferred 
Compensation  Program.  Under  the 
terms  of  this  program,  a  portion  of  an 
employee's  ciurent  salary  may  be 
deferred  until  such  time  as  the 
employee  retires  or  terminates 
employment.  The  employer  makes  a 
contribution  into  the  deferred 
compensation  fund  in  an  amoimt  equal 
to  the  salary  deferred.  As  such,  the 
borrower  records  both  an  asset  and  a 
liability — an  asset  in  the  amount  of  the 
contributions  to  the  fund  and  a  liability 
to  that  employee  for  future  payment  of 
the  deferred  compensation.  Cxirrent  REA 
procedures  require  the  asset  and 
liability  to  be  offset  for  financial 
reporting  purposes.  Financial 
Accounting  Standards  Board 
Interpretation  No.  39.  Offsetting  of 
Amounts  Related  to  Certain  Contracts, 
states  that  the  offsetting  of  assets  and 
liabilities  in  the  balance  is  improper 
except  where  a  right  of  offset  exists  and 
a  right  of  offset  exists  only  when  each 
of  two  parties  owes  the  other 
determinable  amoimts.  Contributions  to 
the  deferred  compensation  fund  are 
payable  to  the  borrower  and.  as  such, 
the  right  of  offset  does  not  exist.  REA  is, 
therefore,  proposing  to  amend 
Interpretation  No.  604  to  comply  with 
generally  accepted  accounting 
principles  by  requiring  the  asset  and 
liability  to  be  reported  sej>arately. 
In  December  1990.  the  Financial 
Accounting  Standards  Boards  issued 


Statement  of  Financial  Accounting 
Standards  No.  106,  Employers' 
Accounting  for  Postretirement  Benefits 
Other  than  Pensions  (Statement  No. 
106).  Statement  No.  106  requires 
reporting  entities  to  accrue  the  expected 
cost  of  postretirement  benefits  during 
the  years  in  which  the  employee 
provides  service  to  the  reporting  entity. 
Prior  to  the  issuance  of  Statement  No. 
106,  most  reporting  entities  accounted 
for  postretirement  benefit  costs  on  a 
"pay-as-you-go"  basis;  that  is,  costs 
were  recognized  when  paid,  not  when 
the  employee  provided  service  to  the 
reporting  entity  in  exchange  for  the 
benefits. 

A  postretirement  benefit  plan  is  a 
deferred  compensation  arrangement  in 
which  an  employer  promises  to 
exchange  futvu^  benefits  for  an 
employee's  current  services. 
Postretirement  benefits  include,  but  are 
not  limited  to,  health  care,  life 
insurance,  tuition  assistance,  day  care, 
legal  services,  and  housing  subsidies 
provided  outside  of  a  pension  plan. 

The  REA  USoA  parallels  the  USoA 
prescribed  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  for 
electric  utilities  and.  as  such,  is 
consistent  with  the  standards  of  . 
financial  accoimting  for  the  electric 
utility  industry  as  a  whole.  As  FERC 
amends  its  USoA,  REA  reviews  the 
appropriateness  and  applicability  of 
each  amendment  and  prop>oses 
revisions,  as  necessary,  to  the  REA 
USoA. 

On  December  17,  1992,  FERC  issued 
its  policy  statement  on  postretirement 
benefits.  Included  in  its  statement  was 
the  requirement  that  natural  gas 
pipelines  aiHl  public  utilities  make  cash 
deposits  into  an  irrevocable,  external 
trust  fund,  in  amounts  that  are 
proportional  and,  on  an  annual  basis, 
equal  to  the  aimual  test  period 
allowance  for  postretirement  benefits. 
REA  reviewed  and  analyzed  these 
accounting  policies  and  procedures, 
including  the  funding  requirement,  and 
promulgated  these  requirements  in  its 
USoA.  The  REA  USoA  requires  REA 
borrowers  to  fund  the  liabiUty 
associated  with  postretirement  benefit 
costs  by  making  cash  deposits  into  an 
irrevocable  trust. 

Since  the  issuance  of  the  final  rule. 
REA  borrowers  and  their  representatives 
through  the  National  Rural  Electric 
Cooperative  Association,  have 
questioned  the  necessity  for  REA 
borrowers  to  fund  their  postretirement 
benefit  obligations.  FERC  and  a  majority 
of  state  utility  commissions  require 
funding  for  the  inclusion  of 
postretirement  benefit  expenses  in  rates, 
in  order  to  deter  investor  owned  utilities 


from  arbitrarily  increasing 
postretirement  benefit  costs.  Due  to  the 
many  variables  involved  in  estimating 
postretirement  benefit  costs,  the  cost  . 
incorporated  into  rates  can  be  easily 
manipulated  if  an  investor  owned  utiUty 
desires  to  increase  cash  flow  through 
increased  accruals  of  postretirement 
benefit  costs.  By  requiring  utilities  to 
fund  an  amount  equal  to  the 
postretirement  benefit  costs  that  were 
recovered  through  rates,  much  of  the 
incentive  for  investor  owned  utilities  to 
over  estimate  postretirement  benefit 
costs  is  eliminated. 

The  ratepayers/consumers,  and 
investors/owners  of  an  REA  electric 
borrower,  because  of  its  cooperative 
organizational  structure,  are  one  in  the 
same.  REA  cooperatives  do  not, 
therefore,  have  this  same  incentive  to 
over  estimate  postretirement  benefits 
costs  because  profits  do  not  accrue  to  a 
separate,  different  class  of  investors/ 
owrners.  In  fact.  REA  electric  borrowers 
have  no  incentive  to  over  estimate 
postretirement  benefit  costs  to  increase 
rates  since  the  investors/owners  are  the 
same  as  the  ratepayers/consumers.  REA 
is  proposing  to  eliminate  the  funding 
requirement  currently  contained  in 
Section  1767.41.  Interpretation  No.  627. 
Postretirement  Benefits.  REA  borrowers 
may.  however,  elect  to  voluntarily  fund 
their  postretirement  benefit  obligations. 

Finally.  REA  is  proposing  to  revise 
Section  1767.13,  Departures  6t)m  the 
Prescribed  REA  Uniform  System  of 
Accounts,  and  Section  1767.14, 
Interpretations  of  the  REA  Uniform 
System  of  Accounts,  to  specifically 
identify  the  organizational  unit  within 
REA  to  which  requests  for  departures 
from  and  interpretations  of  the  REA 
USoA  should  be  addressed.  This 
revision  should  assist  borrowers  in 
fifing  requests  and  should  expedite  the 
review  process  within  REA. 

List  of  Subjects  in  7  CFR  Pari  1767 

Accounting. 

For  the  reasons  set  out  in  the 
preamble,  REA  hereby  proposes  to 
amend  7  CFR  chapter  XVII  as  follows: 

PART  1767— ACCOUNTING 
REQUIREMENTS  FOR  REA  ELECTRIC 
BORROWERS 

1 .  The  authority  citation  for  part  1 767 
continues  to  read  as  foUows: 

Authority:  7  U.S.C  901  et  seq. 

2.  Section  1767.13  is  amended  by 
revising  paragraphs  (a),  (c)  introductory 
text,  and  (d)  (o  read  as  follows: 


§  1 767.1 3    Departures  from  the  prescrit>e<] 
REA  Uniform  System  ot  Accounts. 

(a)  No  departures  are  to  be  made  to 
the  prescribed  REA  USoA  without  the 
prior  written  approval  of  REA.  Requests 
for  departures  from  the  REA  USoA  shall 
be  addressed,  in  writing,  to  the  Director, 
Borrower  Accounting  Division  (BAD). 

*  »        «        »        * 

(c)  If  any  slate  regulatory  authority 
with  jurisdiction  over  an  REA  borrower 
prescribes  accounting  methods  or 
principles  for  the  borrower  that  are 
inconsistent  with  the  provisions  of  this 
part,  the  borrower  must  immediately 
notify  the  Director.  BAD.  and  provide 
such  documents,  information,  and 
reports  as  REA  may  request  to  evaluate 
the  impact  that  such  accounting 
methods  or  principles  may  have  on  the 
interests  of  REA. 

*  »        •        •        • 

(d)  REA  borrowers  will  not  implement 
the  provisions  of  Statement  of  Financial 
Accoimting  Standards  (SFAS)  No.  71, 
Accounting  for  the  Effects  of  Certain 
Types  of  Regulation,  SFAS  No.  90, 
Regulated  Enterprises — Accounting  for 
Abandonments  and  Disallowances  of 
Plant  Costs.  SFAS  No.  92.  Regulated 
Enterprises — Accounting  for  Phase-in 
Plans,  without  the  prior  written 
approval  of  REA.  Requests  for  approval 
shall  be  addressed,  in  writing,  to  the 
Director.  BAD. 

*  *        •        •        • 

3.  Section  1767.14  is  revised  to  read 
as  follows: 

§1767.14    Interpretation  of  the  REA 
Unifonn  System  of  Accounts. 

To  maintain  uniformity  in  accounting, 
borrowers  must  submit  questions 
concerning  interpretations  of  the  REA 
USoA  to  the  Director.  BAD,  for 
consideration  and  decision. 

§1767.18    [Amended] 

4.  In  §  1767.18.  in  the  table  of 
contents  listing  under  Other  Property 
and  Investments,  the  entries  Account 
123.3,  Investment  in  Associated 
Companies — Federal  Economic 
Development  Loans;  Account  123.4. 
Investment  in  Associated  Companies — 
Non-Federal  Economic  Development 
Loans;  Account  124.1.  Other 
Investments — Federal  Economic 
Development  Loans;  and  Account  124.2, 
Other  Investments — ^Non-Federal 
Economic  Develppment  Loans,  are 
added  in  numerical  order. 

5.  In  §  1767.18.  in  the  table  of 
contents  listing  under  "Ciurent  and 
Accrued  Assets,  the  entiies  Account 

131.13,  Cash — General — Economic 
Development  Grant  Funds,  and  Account 

131.14,  Cash — General — Economic 
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Development  Non-Federal  Revolving 
Funds,  are  added  in  numerical  order. 

6.  In  §  1767.18,  paragraph  C  of 
Account  123  is  revised,  and  Account 
123.3.  Investment  in  Associated 
Companies — Federal  Economic 
Development  Loans,  and  Account  123.4. 
Investment  in  Associated  Companies — 
Non-Federal  Economic  Development 
Loans,  are  added  to  read  as  follows: 

§1767.18    Assets  and  ottierdeMts. 

•  •        *        •        • 

1 23    Investment  in  Associated  Companies 

•  •         *         •         • 

C.  Account  123  shall  be  subaccounted 
as  follows: 

123.1    Patronage  Capital  from  Associated 

Cooi>eratives 
123.11     Investment  in  Subsidiary  Companies 

123.21  Subscriptions  to  Capital  Term 
Certificates — Supplemental  Financing 

123.22  Investments  in  Capital  Term 
Certificates — Supplemental  Financing 

123.23  Other  Investments  in  Associated 
Organizations 

123.3  Investment  in  Associated 
Companies — Federal  Economic 
Development  Loans 

123.4  Investment  in  Associated 
Companies — Non-Federal  Economic 
Development  Loans 

•  *         *         •      ^  * 

123.3  ln\-estment  in  Associated 
Companies — Federal  Economic 

-  Development  Loans 

This  account  shall  include  investment 
advances  of  Federal, funds  received  from 
a  Rural  Economic  Development  Grant  to 
associated  organizations  for  authorized 
rural  economic  development  projects. 

123.4  Investment  in  Associated 
Companies — Non-Federal  Economic 
Development  Loans 

This  account  shall  include  investment 
advances  of  non-Federal  funds  from  the 
Rural  Economic  Development  Grant 
revolving  fund  to  associated 
organizations  for  authorized  rural 
economic  development  projects. 

7.  In  §  1767.18.  paragraph  C  of 
Account  124;  Account  124.1,  Other 
Investments — Federal  Economic 
Development  Loans;  and  Account  124.2, 
Other  Investments — Non-Federal 
Economic  Development,  are  added  to 
reed  as  follows: 

•  •        «         •         • 

1 2  4    Other  Investments 

»         *         *         *         • 

C.  Account  124  shall  be  subaccounted 
as  follows: 

124.1  Other  Investments — Federal 
Economic  Development  Loans 

124.2  Other  Investments — Non-Federdi 
I          Economic  Development  Loans 


124.1  Other  Investments — Federal        -     "" 
Economic  Development  Loans 

This  account  shall  include  investment 
advances  of  Federal  funds  received  from 
a  Rural  Economic  Development  Grant  to 
nonassociated  organizations  for 
authorized  rural  economic  development 
projects. 

124.2  Of/ier/nvestments — Non-Federal 
Economic  Development  Loans 

This  account  shall  include  investment 
advances  of  non-Federal  funds  from  the 
Rural  Economic  Development  Grant 
revolving  fund  to  nonassociated 
organizations  for  authorized  rural 
economic  development  projects. 

8.  In  §  1767.18.  paragraph  B  of 
Account  131  is  revised,  and  Account 

131.13.  Cash — General — Economic 
Development  Grant  Funds,  and  Account 

131.14.  Cash — General — Economic 
Development  Non-Federal  Revolving 
Funds,  are  added  to  read  as  follows: 

131     Cash 

•  »         *         "•  * 

B.  Account  131  shall  be  subaccounted 
as  follows: 

131.1  Cash — General 

131.12  Cash— General — Economic 
Development  Loan  Funds 

131.13  Cash — General— Economic 
Development  Grant  Funds 

131.14  Cash— General — Economic 
De^-elopment  Non-Federal  Revolving 
Funds 

131.2  Cash— Construction  Fund— Trustee 

131.3  Cash — Installation  Loan  and 
Collection  Fund 

131.4  Transfer  of  Cash 

*  '     •         *    -      •         * 

131.13  Cash — General — Economic 
Development  Grant  Funds' 

This  account  shall  include  cash 
received  from  the  Rural  Electrification 
Administration  for  Rural  Economic 
Development  Grants.  Economic 
de\'elopment  grant  funds  shall  be 
charged  to  this  account  and  credited  to 
Account  421.  Miscellaneous 
Nonoperating  Income.  This  account 
shall  be  credited  and  either  Account 
123.3.  Investment  in  Associated 
Companies — Federal  Economic 
Development  Loans,  or  Account  124.1. 
Other  Investments — Federal  Economic 
Development  Loans,  shall  be  debited,  as 
appropriate,  with  the  amount  of  an 
economic  development  revolving  fund 
loan. 

131.14  Cash— General — Economic 
Development  Non-Federal  Revolving 
Funds 

This  account  shall  include  all  non- 
Federal  funds  comprising  the  economic 
development  revolving  fund.  It  shall 
include  all  funds  supplied  by  the 


borrower  as  well  as  all  cash  received 
from  the  repayment  of  loans  made  from 
the  economic  development  revolving 
fund.  This  account  shall  be  credited  and 
either  Account  123.4.  Investment  in 
Associated  Companies — Non-Federal 
Economic  Development  Loans,  or 
Account  124.2.  Other  Investments — 
JsJon-Federal  Economic  Development 
Loans,  shall  be  debited,  as  appropriate, 
with  the  amount  of  an  economic 
development  revolving  fund  loan. 
•        *        »■       *        • 

9.  In  §  1767.19,  in  the  table  of 
contents  listing  under  "Margins  and 
Equities",  the  entry  Account  215.1. 
Unrealized  Gains  and  Losses — Debt  and 
Equity  Securities,  is  added  in  numerical 
order. 

10.  In  §  1767.19.  Account  215.1  is 
added  to  read  as  follows: 

§  1767.19    Liabilities  and  other  credits. 

***** 

215.1     Unrealized  Coins  and 
Losses — Debt  and  Equity  Securities 

This  account  shall  include  the 
unrealized  holding  gains  and  losses  for 
available-for-sale  securities. 


§1767.41     [Anoended] 

11.  In  §  1767.41,  in  the  Nun^rical 
Inde.x.  the  entries  Interpretation  No. 
136,  Storm  Damage;  Interpretation  No. 
628.  Postemployment  Benefits;  and 
Interpretation  No.  629,  Investments  in 
Debt  and  Equity  Securities,  are  added  in 
numerical  order. 

12.  In  §1767.41.  in  the  Subject  Matter 
Index  listing  under  "S".  the  entry 
Interpretation  No.  136.  Storm  Damage, 
is  added  in  alphabetical  order. 

13.  In  §  1767.41.  in  the  Subject  Matter 
Index  listing  under  "P",  the  entry 
Interpretation  No.  628,  Postemployment 
Benefits,  is  added  in  a^phabetical  order. 

14.  In  §  1767.41.  in  the  Subject  Matter 
Index  listing,  the  entry  Interpretation 
No.  629.  "Debt  Securities — Investments 
in."  is  added  under  "D"  in  alphabetical 
order;  under  "E",  "Equity  Securities — 
Investments  in."  is  added  in . 
alphabetical  order;  under  "I", 

.'investments  in  Debt  and  Equity 
Securities."  is  added  in  alphabetical 
order;  and  under  "S"  "Securities — 
Investments  in  Debt  and  Equity,"  is 
added  in  alphabetical  order. 

15.  In  §1767.41.  the  entry 
Interpretation  No.  136  is  added  to  read 
as  follows: 

§  1767.41    Accounting  methods  and 
procedures  required  of  all  PEA  borrowers. 

«         «         •         •         * 

136     Storm  Damage 

As  a  result  of  recent  hurricane,  flood, 
and  ice  storm  damage,  the  Rural 
Electrification  Administration  (REA)  has 


received  several  inquiries  concerning 
the  proper  accounting  for  storm  damage 
costs  and  the  associated  funds  received 
from  the  Federal  Emergency 
Management  Administration  (FEMA). 

Storm  damage  costs  should  l>e 
accounted  for  under  the  work  order 
procedure.  Units  of  property  destroyed 
or  otherwise  removed  from  service  must 
be  reflected  on  retirement  work  orders 
and  units  of  property  installed  must  be 
shown  on  construction  work  orders.  To 
ensure  that  the  accoimting  for 
construction  and  retirement  costs  is  as 
accurate  as  possible,  an  effort  should  be 
made  to  accurately  accumulate  material, 
labor,  and  overhead  costs.  Even  when 
extreme  care  has  been  exercised, 
however,  it  may  still  be  necessary  to  use 
estimates  to  develop  the  appropriate 
cost  figures. 

When  a  storm  occurs,  a  utility 
typically  incurs  a  large  retirement  loss, 
all  or  a  part  of  which  should  be  charged 
to  the  accumulated  provision  for 
depreciation.  Storm  damage  costs  over 
and  above  construction  and  retirement 
costs  represent  maintenance  expense. 
Maintenance  costs  include  the  costs  of 
resagging  lines,  straightening  poles,  and 
replacing  minor  items  of  property. 
When  extensive  damage  has  occurred, 
the  need  to  restore  the  property  to  an 
operating  condition  without  delay 
usually  results  in  excessive  costs  being 
incurred.  Standard  property  unit  costs 


may  be  used  as  a  guide  in  determining 
the  amount  to  be  capitalized.  It  should 
be  noted,  however,  that  when  standard 
property  unit  costs  are  used,  all  excess 
costs  are  charged  to  maintenance 
expense. 

Because  of  the  storm's  destruction, 
prof>erty  is  retired  prematurely  and  as  a 
result,  extraordinary  retirement  losses 
occur.  When  such  extraordinary  losses 
occur,  they  should  be  recorded  in  the 
year  in  which  the  losses  are  incurred.  If 
the  recording  of  such  losses  will 
materially  distort  the  income  statement, 
such  losses  may  be  charged  to  Account 
435,  Extraordinary  Deductions.  These 
costs  may  be  deferred  and  amortized  to 
future  periods  only  if  the  provisions  of 
Statement  of  Financial  Accounting 
Standards  No.  71,  Accounling  for  the 
Effects  of  Certain  Types  of  Regulation  . 
(Statement  No.  71),  are  apphe^.  Under 
the  provisions  of  Statement  No.  71,  a 
utility  may  defer  certain  costs,  provided 
such  costs  are  included  in  the  utility's 
rate  base  and  recovered  through  future 
rates.  If  an  REA  borrower  elects  to  apply 
the  provisions  of  Statement  No.  71,  REA 
approval  is  required.  To  obtain  REA 
approval,  a  borrower  must  submit: 

a.  A  copy  of  the  state  Commission 
order  authorizing  recovery  of  the 
deferred  costs  through  future  rates,  or  in 
the  absence  of  commission  jurisdiction, 
a  resolution  from  the  cooperative's 


board  of  directors  authorizing  such 
recovery;  and 

b.  A  statement  from  the  boirower's 
certified  public  accoimtant  (CPA)  or 
CPA  firm  indicating  that  the  deferral 
and  JUnortization  of  these  costs  is  in 
accordance  with  generally  accepted 
accounting  principles. 

To  assist  in  the  restoration  of  the 
damaged  facilities,  the  Federal 
goverrunent  often  provides  assistance 
through  FEMA.  Under  current  FEM\ 
procedures,  FEMA  provides  funds  for 
the  restoration  of  facdlilies  based  upon 
the  cost  estimates  submitted  by  the 
entity  requesting  assistance.  If  the 
FEM-^  grant  is  for  less  than  100  jiercent 
of  the  cost  estimates,  FEMA  doe^  not 
specify  which  costs  are  to  be 
reimbursed.  When  the  funds  are 
received,  therefore,  they  should  be 
accounted  for  by  crediting  construction, 
retirement,  and  maintenance  expense  in 
direct  proportion  to  the  total  costs 
incurred.  For  example,  if  total  storm 
damage  costs  are  $1,000,000  with 
$500,000  incurred  for  maintenance, 
$300,000  for  retirement,  and  $200,000 
for  construction,  the  FEMA 
reimbursement  should  be  accounted  for 
by  applying  50  percent  of  the  funds 
received  as  a  credit  to  maintenance 
expense,  30  percent  as  a  credit  to 
retirement  costs,  and  20  percent  as  a 
credit  to  construction. 


S1^15.J7 


S4.141.SS 


$1,015.17 


Accounting  Journal  Entries 
Dr.  108.8X.  Retirement  Work  in  Progress- 
Storm  Damage  : ...•. 

Cr.  107.4.  CoDstructioo  Work  in  Progress—. 

Storm  Damage  _ „ „ __; 

To  transfer  the  removal  costs  recorded  in  Column  11  of  Retirement  Work  Order  «440lX  to  Account  108.8X. 
Dr.  107.4.  Construction  Work  in  Progress — 

Stonn  Damage  ,__ 

Cr.  108-aX,  Retiremcot  Work  in  Process—. 

Storm  Damage , ,.... _. $414155 

To  remove  material  salvaged  in  the  _ rebuild  from  Account  107.4.  The  ori^nal  entir  debited  Account  154,  Plant  Materials  and  Op- 
erating Supplies,  and  credited  Account  107.4.  (See  Column  12  of  Retirement  Work  Order' «440lX  ) 
Dr.  108.8X.  Retirement  Work  in  Progress- 
Storm  Damage  ^ -. 

Cr.  364.  Poles,  Towers  &  Fixtures  ;.........„ L.l!!.l!l!!!!"!"".""!""""!"  """""""""! 

Cr.  365,  Overhead  Conductors  &  Devices ; .„ .,.„ _        *"  ■.!] 

Cr.  368,  Lines  Transformers .....^ -  

Cr; 3£'S. Services !.""!."!]"!!!"!!..".."."!!!!.."!!!"!!""!!    !!!!*!..„  L ~ 

Cr.  373,  Su«et  Lighting  ft  Signal  Systems . .'. .. _„.__ """""'"""""'"""""J "^  '"* 

To  remove  the  original  cost  of  property  desutjyed  and  retired  from  the  classiHed  plant  accounts.  This  retrremeni  is~record«i  in  detail,  on 

Retirement  Work  Order  »4401X.  It  is  understood  that  this  retirement  covers  all  distribution  property  retired  or  destroyed  in  tiie 

area  exclusive  of  substations  and  special  equipment  items  (meters,  meter  sockets,  current  and  potential  transformers,  transformers  volt- 
age regulators,  oil  circuit  reclosers  (OCR),  and  sectionalizers). 
Dr.  108.6,  Accumulated  Provision  for  Depreciation  of  Distribution  Plant 
Cr.  108.8X,  Retirement  Work  in  Progress- 
Storm  Damage _ _ 

To  record  the  net  loss  due  to  the  retiremeot  of  distribution  lines  in  the am.  (See  Retirement  Work  Order  f  4401 X.) 

Dr.  364.  Poles.  Towers  &  Fixtures _..._ _ jc^  p^j  ^g 

Dr.  36S,  Overhead  Conductors  &  Devices  „.„ „ 

Dr.  368.  Line  Transformers „ „... 

Dr.  369.  Services  „ _ 

Dr.  373,  Stnet  UgMag  ft  »gaai  Symmua -._I_!.!...".IZ_.!I 

Cr.  107.4,  (Construction  Work  in  Progress — 
I  Storm  Daraae. _ _ „.... _____    S259.220.37 


S312.230.41 

S133.377.5S 

59,683.08 

19.704*0 

97A51.23 

1.813.95 


$309,104.03 


$309.10403 


104,142.22 

25J)36.07 

28.865.08 

2.10160 
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To  record,  in  the  proper  classified  plant  accounts,  Construction  Work  Order  #4401  covering  the reouild. 

This  entry  includes: 

Material  Issued S150.336.49 

Less:  Materials  Returned v......„ 15.631.39 

Net  Material  Used ,. ..;. !^ 134.705.10 

Labor  and  overhead  estimated  by  using  standard  record  unit  costs  .....•.,....., 124,515.27 

ToUl  ^ ■: ^ ,.....: ; .: $259,220.37 

Dr.  108.8X.  Retirement  Work  in  Progress- 
Storm  Damage  „ .-. ...- „         52,384  00 

Cr.  107.4.  Construction  Work  in  Progress — 

Storm  Damage $2,384.00 

To  transfer  the  removal  costs  associated  with  the  retirement  of  old  transmission  lines  (S1.966)  and  substations  (S418)  to  Account  107.4. 

(This  cost  is  shown  in  Column  11  of  Retirement  Work  Order  »4400X.) 
-Dr.  107.4.  Construction  Work  in  Progress — 

Storm  Damage .-. i $1,939.74 

Cr.  108.8X,  Retirement  Work  in  Progress —  - 

Storm  Damage .-. $1,939.74 

To  remove  material  salvaged  from  trailsmission  lines  ($1,545.74)  and  substations  ($394.00)  from  Account  107.4.  The  original  entry  debited 

Account  154  and  credited  Account  107.4  (See  Column  12  of  Retirement  Work  Order  »4400X  ) 
Dr.  108. 8X.  Retirement  Work  in  Progress — 

Storm  Damage '. '. $162,172.06 

Cr.  355.  Poles  &  Fixtures _ ; :  $47,738.45 

Cr.  356.  Overhead  Conductors  &  Devices .-. 80.304.11 

Cr.  362.  Station  Equipment 34.129.50 

To  remove  the  original  cost  of  transmission  lines  and  substations  destroyed  and  retired  from  the  classified  plant  accounts.  (See  Retirement 

Work  Order  94400X.)  (New  substations  were  built  and  separately  accounted  for  on  Work  Order  *4406.) 
Dr.  108.5.  Accumulated  Provision  for  .  . 

Depreciation  of  Transmission  Plant $128,462.82 

Dr.  108.6.  Accumulated  Provision  for  Depreciation  of  Distribution  Plant .". 34,153.50 

Cr.  108. 8X,  Retirement  Work  in  Progress — .  . "  . 

Storm  Damage $162,616.32 

To  record  the  net  loss  due  to  the  retirement  of  transmission  lines  (5128,462.82)  and  substations  ($34,153.50).  (See  Retirement  Work  Order 
#4400X.): 

Substations     Transmission 
plant 

Original  Cost  ........: ; $34,129.50         $128,042.56 

Add:  Cost  of  Removal .: 418.00  1.966.00 

34.547.50  130.008.56 

Less:  Material  Salvaged .^ „ _ 394.00  1.545.74 

Total  ;.... „....;. .,.....; 34.153.50  128.462.82 

Dr.  355.  Poles  &  Fixtures ..„ $161,784.05 

Dr.  356.  Overhead  Conductors  &  Devices .:.... 124.704.77 

Cr.  107.4.  Construction  Work  in  Progress — . 

Storm  Damage  „ „ .»....„ _..., ;  §  286.488.82 

To  record,  in  the  proper  classified  plant  accounts,  the  costs  of  a  69  kV  transmission  line  t__ )  as  detailed  in  Work  Order  #4400.  This 

labor  includes  construction  costs  as  follows: 

Material  Used  (Net) $171,665.62 

Labor  and  overhead  estimated  by  using  standard  record  unit  costs -,. 114,823.20 

Total  - :..... „...  286.488.82 

Dr.  107.4,  Construction  Work  in  Progress — 

Storm  Damage ; ^ $329.40  -   ' 

.Cr.  108. 8X,  Retirement  Work  in  Progress — 

Storm  Damage  5329.40 

To  correct  the  journal  entry  for  cash  received  from  the  sale  of  scrapped  meters  and  transformers.  The  original  entry  credited  Account 
107.4  at  the  time  of  receipt. 

Transformers $318.00 

Meters  11.40 

Net  Materials  Used  , T. 329.40 

Dr.  108.8X,  Retirement  Work  in  Progress- 
Storm  Damage $137,671.22 

Cr.  365,  Overhead  Conductors  &  Devices  '  4,557.00 

Q.  368,  Line  Transformers 112,815.22 

Cr.  370,  Meters 20.299.00 

To  remove  the  cost  of  meters,  transformers,  and  OCRs  lost  or  destroyed  from  the  primary  plant  accounts.  (See  Retirement  Work  Order 
»4402X.) 
737  Transformers  ..„ ,.„ $112,815.22 
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31  OCRs  

1,532  Meters 


Total 


4,557.00 
20.299.00 

S137.671  22 


Dr.  108.6,  Accumulated  Provision  for  Depreciation  of  Distribution  Plant <^^■^^  -jai  m 

Cr.  108.8X,  Retirement  Work  in  Progress siJ7.J4i.82 

^°  "orTfna^  cist  ^°^^  *^"*  ^°  ^^^  retirement  of  meters,  transformer.' and  cic'Rs".'(Se'eReUr^men^^^  «4402X.j 

Salvaged  Realized  !!!"!3!Z!!Z!!"!   '■' '"' " ' 5137,671.22 

• : '■•••—•-• •." i 329  40 


5137.341.82 


Total 


S137.341.82 


Dr.  186,  Miscellaneous  Deferred  Debits  :.". 

Cr.  107.4.  Construction  Work  in  Progress —  

Storm  Damage ; 

To  record  the  engineering  costs  associated  with  future  construction  work  in  the 

Dr.  593,  Maintenance  of  Overhead  Lines ..; 

Dr.  595,  Maintenance  of  Line  Transformers : .-. '."!."!!."!!!!!!!!!!!! 

Dr.  597,  Maintenance  of  Meters  „. .!!!!!!!!!!" 

Cr.  107.4.  Construction  Work  in  Progress —                        *          -     " 
Storm  Damage  ■       ■      '  .■ 


area. 


51.31985 

:•••• 

$1,319.85 

5607.24 

19.365.86 

6.595.56 

, 

526  56866 

To  charge  the  costs  of  repairing  damaged. meters,  transformers,  voltage  regulators,  and  OCRs  to  the  appropriate  expen<=e  ac- 
counts.  Repair  costs  were  originally  charged  to  Account  107.4  ^         expense  ac 


593 


595 


597 


Meters _: 

Transformers 

Voltage  Regulators  .... 
Oil  Circuit  Reclosers 


5607.24 


518,869.95 
495.91 


56.595.56 


Total 


5607.24       519,365.86         56  595.56 


Dr.  571,  .Maintenance  of  Overhead  Lines  

Dr.  593,  Maintenance  of  Overhead  Lines  , 

Cr.  107.4,  Construction  Work  in  Progress- 
Storm  Damage 


53,675.60 
33.08040 


"^"^^-^^^I^^ZS^^"^^^^^ 


5275.000.00 


535.000  00 
240.000.00 


Dr.  426.5.*  Other  Deductions 

Dr.  435,*  Extraordinary  Deductions  '  - 

Dr.  182.1,*  Extraordinary  Property  Losses 

Cr.  108.5,  Accumulated  Provision  for  Depreciation  of  Transmission  Plant 

Cr.  108.6,  Accumulated  Provision  for  Depreciation  of  Distribution  Plant 

cunlml5f|i°2rvice.^''''""'"^^*^*^  provisions  for  depreciation  to  their  appropriate  tevels  based  upon  a   study  of  plant 
Note:  Account  426.5,  Other  Deductions,  should  be  used  to  record  the  retirement  loss  as  a  current  period  expense    Actoun.  435 

Pro^rtv'"L^se?,ho,'1H';«'"'^'^  u'"^  ^^r  '"^  '^\"'"  '"^'"'^"y  ^'^'°^  '*^«  '"'^«'"«  '='«'-'"«"'•  Account  182  1  Ext^ordm^: 
,hT™,  nfh  'w^  ^"'^"^  "^^^  '"'^'^  '^°'''  ^™  ^'"8  deferred  under  the  provisions  of  .Statement  .\o.  71.  Costs  r^orded^ 
this  account  should  be  amortized  to  Account  407,  Amortization  ofPropertv  Losses,  as  the  costs  are  recovered  through  rates 


Dr.  131.1,  Cash— General  , ....: .  ~ 

Cr.  253,  Other  Deferred  Credits" :.. ..• !.!~!..."!!!!I!!,"!!!!!!!!!!!!."!!!!!!lZ!w;  " 

To  record  the  receipt  of  ftinds  from  the  Federal  Emergency  Management  AdminVstratiOT 
Lh-.  253,  Other  Deferred  Credits  ....7. 


Cr.  108.5.  Accumulated  Provision  for  Depreciation  of  Transmission  Plant 

Cr.  108.6.  Accumulated  Provision  for  Depreciation  of  Distribution  Plant  .. 

Cr.  186.  Miscellaneous  Deferred  Debits 

Cr.  355.  Poles  &  Fixtures ..""l."ZI!".."!"': 

.    Cr.  356.  Overhead  Conductors  &  Devices .."..1.......... 

Cr.  364,  Poles,  Towers  &  Fixtures .....!..!.1"!!!...!!.."J.!"!.." 

Cr.  365,  Overhead  Conductors  &  Devices .- :......; !......^!1.'!I 

Cr.  368,  Line  Transformers " 

Cr.  369,  Services !!!!!!""!""""!'"™""Z"!!!!''!!! 

Cr.  373,  Street  Lighting  &  Signal  Systems  ....:;.„ .'! .....Hi" 

Cr.  426.5,  Other  Deductions  „ ...:...„., ...1.™  .": 

Cr.  571,  Maintenance  of  Overhead  Lines ....; 

Cr.  593,  Maintenance  of  Overhead  Lilies , 

Cr.  595,  Maintenance  of  Line  Transformers 

Cr.  597,  Maintenance  of  Meters _      " 

To  allocate  FEMA  funds  to  the  proper  accounts. 

Summary  of  Costs  -      ^ 

Maintenance: 

Account  571,  .Maintenance  of  Overhead  Lines 

Account  593.  Maintenance  of  0\erhead  Lines  :.:...!."!!"!!.."!!.".."!!!""!.. 


51.000.000.00 


1.000.000  00 


si.ooo.Ooo.oo 


76.500  00 

197.500.00 

896.00 

132,608.00 

102.144.00 

81.088.00 

85.12000 

20.608.00 

23,744.00 

1,792.00 

226.000.00 

3.01600 

27.664.00 

15,912.00 

5.408.00 


3.675.60 
33.687.24 
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Account  595,  Maintenance  of  Line  Transformers 
Account  597,  Maintenance  of  Meters  


19.365.86 
6.595.56 


Total  Maintenance  Costs ■ ■ '■'■ 

Retirement  Loss: 
Account  108.5.  Accumulated  Provision  for  Depreciation  of  Transmission  Plant . 
Amount  108.6.  Accumulated  Provision  for  Depreciation  of  Distribution  Plant  ... 
Account  426.5.  Other  Deductions  


&3.324.26 


Total  Retirement  Loss 


Construction; 

Account  186.  Miscellaneous  Deferred  Debits    ... 

Account  355.  Poles  &  Fixtures 

Account  356.  Overhead  Conductors  &  Devices 

Account  364.  Poles.  Towers  &  Fixtures  

Account  365.  Overhead  Conductor  &  Devices  .. 

Account  368.  Line  Transformers  

Account  369.  Ser\ices  

Account  373.  Street  Lighting  &  Signal. Systems 


93.462.82 
240.599.35 
275.000.00 


609.062.17 


Total  Construction  Cost 


Maintenance  ..... 
Retirement  Loss 
Construction  


Total  Costs 


Distribution  of  FEMA  F\inds 
Maintenance  


Retirement 


Construction 


Maintenance 
Retirement  ... 
Construction 


&a.324.26 


1.219,41547 
609.062.17 


1,219.415.47 
547,029.04 


1.219.415.47 

Si. 000,000.00x5.2% 

SI  ,000.000.00x50.0% 

51.000.000.00x44.8% 


Total  _- 


Distribution  of  FEMA  Funds — Maintenance 
Account  571 


Account  593 


Account  595 


.Account  597 


3.675.60 


63.324.26 
33.687.24 


63.324.26 
19.365.86 


63.324.26 
6.595.56 


Accoimt  571  , 
Account  593 , 
Account  595 
Account  597 


63.324.26 

$52,000.00x5.8% 

552.000.00x53.2% 

$52,000  00x30.6% 

$52,000.00x10.4% 


Total 


Distribution  of  FEMA  Funds 
Account  108.5 


-Retirement  Loss 


93.462.82 


Account  108.6 
Account  426.5 


Account  108.5 
Account  108.6 


JMI 


609.062.17 
240.599.35 


609,062.17 
275.000  00 


609.062.17 
$500,000.00x15.3% 
$500,000.00x39.5% 


$1 

161, 

124, 

99 

104 

25 

28 

2 


319.85 
784.05 
,704.77 
,075.40 
,142.22 
.036.07 
865.06 
,101.60 


5547.029.04 

Sf)3.324.26 
6vt9,062.17 
547,029.04 

51,219.41547 


=5.19=5.2%  , 
=49.95=50.0% 

=44  85=44.8% 


=$52,000.00 
=500.000.00 
=448.000.00 

Si, 000.000.00 


=5.80=5.8% 
=53.20=53.2% 
=30.58=30.6% 
=10.41=10.4% 


$3,016.00 

27.664.00 

15.912.00 

5.408.00 


$52,000.00 


=15.35=15.3% 


=39.50=39.5% 


=45.15=45.2% 


$  76,500.00 
197.500.00 
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Accourit  4263 ....:....". ..■. 

Total  ...-.; ..: ,.....„.; ,.:..,.., 

Distribution  of  FE.N4A  Funds — Construe  tion 
Account  186 „.. 


5500.000.00x45.2% 


1.319.85 


226.000  00 
5500.000.00 


Account  355 


Account  356 


Account  364  ".„-. 


547,029.04 
161.784.05 


547.029.04 
124.704.77 


547.029.04 
99.075.40 


Account  365 

Acronnt  368 

AcLjunt  369 

Acxount  373 

Accourrt  186 
Account  355 
Account  356  , 
Account  364  , 
Account  365 , 
Account  368 , 
Account  369^ 
Account  373 


547,029.04 
104,142.22 


5+7,029,04 
25.036.07 


547.029.04 
28.865.08 


547.029.04 
2.101.67 


=  24=2% 


=29.58=29.6% 


=  22.80=22.8% 


=18.11  =  18  1% 


=19.04=19.0% 


=4  58=4.6% 


=  5.28=5.3% 


=.38=4% 


547.029.04 

5448,000.00x2% 

5448.000.00x29  6% 

5448.000.00x22.8% 

5448.000.00x18.1% 

5448.000.00x19.0% 

5448.000.00x4  6% 

5448,000.00x5.3% 

5448.000.00x.4% 


Total 


5896  00 

132.608.00 

102.144.00 

81.088.00 

85,120.00 

20.608.00 

23.744.00 

1.792  00 

5448.000  00 


16.  In  §1767.41.  Interpretation-No. 
401  is  revised  to  read  as  follows: 


401     Computer  Software  Costs 

Computer  software  consists  of 
programs  and  routines  (sets  of  computer 
instructions)  which  direct  the  operation 
of  the  computer.  Software  may  refer  to 
generalized  routines  useful  in  computer 
operations  or  to  programs  for  specific 
applications  such  as  payroll. 

The  distinction  between  generalized 
software  and  application  software  is 
important.  Generalized  software 
provides  operating  support  for 
Individual  applications.  This  would 
include  programs  for  such  tasks  as 
making  printouts  of  machine-readable 
records,  sorting  records,  organizing  and 
maintaining  files,  translating  programs 
written  in  a  symbolic  language  into 
machine-language  instructions,  and 
scheduling  jobs  through  the  computer. 
These  programs  are  generally  furnished 
by  the  manufacturer. 

Application  software  consists  of  a  set 
of  instructions  for  performing  a 
particular  data  processing  task. 
Application  programs  are  generally 
WTitten  by  the  user  installation,  but  are 
frequently  obtained  as  prewritten 


packages  from  software  vendors. 
Application  software  includes  programs 
such  as  payroll,  billing,  general  ledger, 
as  well  as  engineering  or  managerial 
applications. 

Costs  incurred  with  the  purchase  or 
.  development  of  computer  software  shall 
be  accounted  for  as  follows: 

1.  Capitalize  in  a  subaccount  of 
Account  391,  Office  Furniture  and 
Equipment,  all  costs  for  generalized 
-  software.  Depreciate  the  cost  over  the 
service  life  (or  remaining  life)  of  the 
main  hardware  (i.e.,  containing  central 
processor).  If  the  purchase  invoice  does 
not  break  out  or  assign  a  cost  to  the 
"generalized  software,"  it  is  appropriate 
to  include  the  full  amount  in  hardware 
costs.  Defer  in  Account  186. 
Miscellaneous  Deferred  Debits,  the  cost 
of  all  applications  software  determined 
to  have  a  service  life  of  over  one  year. 
Amortize  this  cost  to  Account  425, 
Miscellaneous  Amortization,  over  the 
estimated  useful  life  ofthe  program. 
This  amortization  period  shall  not 
exceed  five  (5)  years.  We  realize, 
however,  that  there  may  be 
circumstances  that  justify  a  useful  life 
longer  than  5  years.  When  this  is  the 
case  and  it  is  management's  intent  to 
utilize  these  programs  over  an  extended 


period,  written  justification  shall  be 
submitted  to  REA  for  approval. 

2.  Expense  in  Account  921.  Office 
Supplies  and  Expenses,  in  the  period 
incurred,  all  costs  associated  with  the 
maintenance,  updating,  and  conversion 
of  files  or  revision  of  all  software,  and 
all  costs  for  software  unth  a  useful  hfe 
of  less  than  1  year.  Also,  expense  the 
unamortized  cost  of  all  software 
determined,  during  year,  to  be  no  longer 
used  by  or  useful  to  the  cooperative. 

In  determining  the  total  cost  of 
purchased  or  internally  developed 
software,  the  following  items  shall  be 
included: 

a.  Costs  incurred  Tor  feasibility  studies 
if  they  result  in  the  purchase  or 
development  of  software; 

b.  All  costs  related  to  the  actual 
purchase  or  development  ofthe' 
software.  These  costs  must  be 
specifically  identifiable  with  the 
software  and  properly  supported  bv 
time  cards,  invoices,  or  other 
documents;  and 

c.  All  costs  incurred  in  "testing  and 
debugging"  the  software. 

Computer  software  costs  are  properly 
chargeable  to  Account  107.  Construction 
Work-in-F*rogress,  providied  that  the 
following  criteria  are  met: 
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1.  The  compiler  program  is 
specifically  dedicated  to  performing  a 
construction  related  activity,  and 

2.  The  cost  of  the  software  is  itemized 
separate  and  apart  from  other  hardware 
and  software  costs. 

The  cost  of  software  programs 
meeting  the  above  requirements  and 
having  an  estimated  useful  service  life 
in  excess  of  1  year  shall  be  recorded  in 
Account  186.  Miscellaneous  Deferred 
Debits,  and  amortized  to  Account  107, 
Construction  Work-in-Progress,  over  the 
estimated  service  life  of  the  program  not 
to  exceed  5  years. 

All  costs  related  to  training  personnel 
in  the  use  of  software  shall  be  expensed 
as  incurred. 

The  accounting  in  this  section  is  not 
intended  to  apply  to  immaterial 
amounts.  When  it  Is  deemed  that  the 
costs  of  the  recordkeeping  necessary  to 
amortize  these  costs  outweigh  the 
benefits  to  the  members,  software  costs 
shall  be  expensed  in  the  year  incurred. 

For  computer  costs  relating  to  load 
control  equipment,  refer  to  Item  118  of 
this  section. 
•        •        •        •        • 

17.  In  §  1767.41.  Interpretation  Na 
604  is  revised  to  read  as  follows: 


604     Deferred  Compensation 

Many  utilities  participate  in  the 
NRECA  Deferred  Compensation 
Program.  Based  upon  the  provisions  of 
the  program,  the  following  accounting 
entries  shall  be  made 
Dr.  186.XX.  Miscellaneous  Deferred 

Debits — Deferred  Compensation 
Cr.  228.3.  Accumulated  Provision  for 

Pensions  and  Benefits 

To  increase  the  deferred 
compensation  provision  b^'  the  amount 
of  the  annual  deposit  to  NRECA's 
Deferred  Compensation  Fund. 
Dr.  128.  Other  Special  Funds— Deferred 

Compensation 
Cr.  131  1.  Cash— General 

To  record  the  annual  deposit  to 
NRECA 's  Deferred  Compensation  Fund. 
Dr.  Construction  Work-in-Progress. 

Retirement  Work-in-Progress  or 

Account  926,  Employee  Pensions  and 

Benefits,  as  appropriate. 
Cr.  186.XX.  Miscellaneous  Deferred 

Debits — Deferred  Compensation 

To  record  monthly  accrual  of  defierred 
compensation. 

Note:  If  an  employe©  joins  the  deferred 
compensation  program  during  the  yew,  use 
entry  t1  to  record  die  •dditiooal  deposit  to 
the  NRECA  Deferred  CompensatioD  Fund 
and  increase  the  monthly  accrual  in  entrj-  #2 
to  reflect  this  deposit. 

N'RECA  ptovides  an  ""nnal  statement 
showing  activity  in  the  employee's 


accounts,  units  owned  and  value  of 
units  at  statement  date.  Therefore, 
individual  employee  records  do  not 
have  to  be  maintained. 

However,  an  entry  shall  be  made  to 
^ow  the  aggregate  change  in  fimd  value 
during  the  year  This  entry  can  be  made 
by  summarizing  changes  on  the 
individual  Statement  of  Accounts  sent 
by  NRECA  for  distribution  to 
participating  employees,  as  shown: 

Value  of  Units  Held  in  Each  Fund 

-  Total  Deposits  through  December  31. 

19xx 
=Change  in  Fund  Value 
Dr.  128,  Other  Special  Funds — Deferred 

Compensation 
Cr.  228.3,  Accumulated  Provision  for 

Pensions  and  Benefits 

To  record  an  increase  in  fund  value  as 
of  December  31,  19xx. 

or 
Dr.  228.3,  Accumulated  Provision  for 

Pensions  and  Benefits 
Cr.  128,  Other  Special  Funds— Deferred 

Compensation 

To  record  a  decrease  in  fund  value  as 
of  December  31,  19xx. 

Payments  made  to  participating 
employees  because  of  retirement  or 
separation  for  other  reasons  shall  be 
recorded  using  the  following  entries: 

Dr.  1 3 1 . 1 ,  Cash— General 

Cr.  128,  Other  Special  Funds — Deferred 

Compensation 

To  record  the  receipt  of  funds  from 
NRECA. 

and 
Dr.  228.3,  Accumulated  Provision  for 

Pensions  and  Benefits 
Cr.  131.1,  Cash— General 

To  record  payment  to  employee  for 
deferred  compensation. 

If  the  borrower  has  elected  to  bear  the 
market  risk  of  the  fimds  which 
guarantee  that  the  amount  of  money  an 
employee  receives  will  not  be  less  than 
the  amount  of  salary  deferred,  the 
following  entry  shall  be  recorded  if  total 
payment(s)  from  NRECA  are  less  than 
the  amount  of  salary  deferred: 
Dr.  926.  Employee  Pensions  and 

Benefits 
Cr.  131.1.  Cash— General 

To  record  pajment  to  employee  for 
deferred  compensation.  Payment  was 
made  because  amount  returned  did  not 
equal  salary  deferred. 

Appropriate  disclosure  of  the  terms  of 
the  progriim  shall  be  made  in  the  notes 
to  the  financial  statements. 
•        ft        •         «        » 

18.  in  §  1 767.41.  Interpretation  No. 
626  is  revised  to  read  as  follows: 


626    Rural  Economic  Development 
Loan  and  Grant  Program 

On  December  21. 1987,  Section  313. 
Cushion  of  Credits  Payments  Program, 
was  added  to  the  Rural  Electrification 
Act.  Section  313  establishes  a  Rural 
Economic  Development  Subaccount  and 
authorizes  the  Administrator  of  the 
Rural  Electrification  Administration  to 
provide  zero  interest  loans  or  grants  to 
RE  Act  borrowers  for  the  purpose  of 
promotijjg  rural  economic  development 
and  job  creation  projects. 

Subpart  B,  Rural  Economic 
Development  Lxian  and  Grant  Program, 
7  CFR  Part  1703,  sets  forth  the  policies 
and  procedures  relating  to  the  zero 
interest  loan  program  and  for  approving 
and  administering  grants. 

Thi  accounting  journal  entries 
required  to  record  the  transactions 
associattd  with  a  rural  economic 
development  loan  are  as  follows: 
Dr.  224.17,  REA  Notes  Executed— 

Economic  Development — Debit 
Cr.  224.16,  Long-Term  Debt— REA 

Economic  Development  Notes 

Executed 

To  record  the  contractual  obligation  to 
REA  for  the  Economic  Development 
Notes. 
Dr.  131.12,  Cash — General — Economic 

Development  Funds 
Cr.  224.17,  REA  Notes  Executed— 
•   Economic  Development — Debit 

To  record  the  receipt  of  the  economic 
development  loan  funds. 
Dr.  123,  Investment  in  Associated 

Organizations  or 
Dr.  124,  Other  Investments 
Cr.  131.12,  Cash — General — Economic 

Development  Funds 

To  record  the  disbursement  of 
economic  development  loan  funds  to 
the  project. 

Dr.  131.1,  Cash — General-Funds 
Cr.  421,  Miscellaneous  Nonoperating 

Income 

To  record  payment  received  from  the 
project  for  loan  servicing  charges. 
Dr.  171,  Interest  and  Dividends 

Receivable 
Cr.  419,  Interest  and  Dividend  Income 

To  record  the  interest  earned  on  the 
investment  of  rural  economic 
development  loan  funds. 
Dr.  426.1,  Donations  or 
Dr.  426.5,  Other  Deductions 
Cr.  131.1,  Cash — General  Fimds 

To  record  the  payment  of  interest 
earned  in  excess  of  $500.00  on  the 
investment  of  rural  economic 
development  loan  funds. 

Note;  Interest  earned  in  exces*  of  SSOOXX) 
must  be  used  for  the  rural  economic 
development  (Tfoject  for  which  the  loan 
funds  were  received  or  returned  to  REA. 


Dr.  131.12,  Cash — General — Economic 

Development  Funds 
Cr.  123,  Investment  in  Associated 

Organizations  or 
Cr.  124,  Other  Investments 

To  record  receipt  of  the  repayment,  by 
the  project,  of  economic  development 
loan  funds. 

Dr.  224.16.  Long-Term  Debt— REA 

Economic  Development  Notes 

Executed 
Cr.  131.12,  Cash — General — Economic 

Development  Funds 

To  record  the  repayment,  to  REA,  of 
the  economic  development  loan  funds. 

The  accounting  journal  entries 
required  to  record  the  transactions 
associated  with  a  rural  aconomic 
development  grant  are  as  follows: 
Dr.  131.13,  Cash — General— Economic 

Development  Grant  Funds 
Cr.  421,  Miscellaneous  Nonoperating 

Income 

To  record  grant  funds  disbursed  by 
REA. 

Dr.  123.3,  Investment  in  Associated 
Companies — Federal  Economic 
Development  Loans 

Cr.  131.13,  Cash— <Jeneral — Economic 
Development  Grant  Funds 
To  record  advances  of  Federal  funds 

to  associated  organizations  for 

authorized  rural  economic  development 

projects. 

Dr.  124.1,  Other  Investments— Federal 
Economic  Development  Loans 

Cr.  131.13,  Cash — General — Economic 
Development  Grant  Funds 
To  record  advances  of  Federal  funds 

to  nonassociated  organizations  for 

authorized  rural  economic  development 

projects. 

Dr.  171,  Interest  and  Dividends 

Receivable 
Cr.  419,  Interest  and  Dividend  Income 

To  record  the  accrual  of  interest  on 
loans  made  to  associated  and 
nonassociated  organizations  with 
Federal  funds  for  authorized  rural 
economic  development  projects. 
Dr.  131.14,  Cash — General— Economic 

Development  Non-Federal  Revolving 

Funds 
Cr.  123.3,  Investment  in  Associated 

Companies — Federal  Economic 

Development  Loans  or 
Cr.  124.1,  Other  Investments— Federal 

Economic  Development  Loans 

To  record  repayment  of  loans  made 
with  Federal  funds. 
Dr.  123.4,  Investment  in  Associated 

Companies — Non-Federal  Economic 

Development  Loans 
Cr.  131.14,  Cash — General — Economic 

Development  Non-Federal  Revolving 

Funds 


To  record  advances  of  non-Federal 
funds  to  associated  organizations  for 
authorized  rural  economic  development 
projects. 

Dr.  124.2,  Other  Investments— Non- 
Federal  Economic  Development  Locins 
Cr.  131.14,  Cash — General — Economic 
Development  Non-Federal  Revolving 
Funds 

To  record  advances  of  non-Federal 
funds  to  nonassociated  organizations  for 
authorized  rural  economic  development 
projects. 
Dr.  171,  Interest  and  Dividends 

Receivable 
Cr.  419,  Interest  and  Dividend  Income 

To  record  the  accrual  of  interest  on 
loans  made  to  associated  and 
nonassociated  organizations  with  non- 
Federal  funds  for  authorized  rural 
economic  development  projects. 
Dr.  131.14,  Cash— General — Economic 

Development  Non-Federal  Revolving 

Funds 
Cr.  123.4,  Investment  in  Associated 

Companies — Non-Federal  Economic 

Development  Loans  or 
Cr.  Dr.  124.2,  Other  Investments— Non- 
Federal  Economic  Development  Loans 

To  record  repayment  of  loans  made 
with  non-Federal  funds. 

19.  In  §  1767.41,  Interpretation  No. 
627  is  revised,  and  Interpretation  No. 
628,  Postemployment  Benefits,  and 
Interpretation  No.  629,  Investments  in 
Debt  and  Equity  Securities,  are  added  to 
read  as  follows: 

627    Postretirement  Benefits 

Statement  of  Financial  Accounting 
Standards  No.  106,  Employers' 
Accounting  for  Postretirement  Benefits 
Other  than  Pensions  (Statement  No. 
106),  requires  reporting  entities  to 
accrue  the  expected  cost  of 
postretirement  benefits  during  the  years 
the  employee  provides  service  to  the 
entity.  For  purposes  of  applying  the 
provisions  of  Statement  No.  106, 
members  of  the  board  of  directors  are 
considered  to  be  employees  of  the 
cooperative.  Prior  to  the  issuance  of 
Statement  No.  106,  most  reporting 
entities  accounted  for  postretirement 
benefit  costs  on  a  "pay-as-you-go"  basis; 
that  is,  costs  were  recognized  when 
paid,  not  when  the  employee  provided 
service  to  the  entity  in  exchange  for  the 
benefits. 

As  defined  in  Statement  No.  106,  a 
postretirement  benefit  plan  is  a  deferred 
compensation  arrangement  in  which  an 
employer  promises  to  exchange  future 
benefits  for  an  employee's  current 
services.  Postretirement  benefit  plans 
may  be  fimded  or  unfunded. 
Postretirement  benefits  include,  but  are 
not  limited  to,  health  care,  life 


insurance,  tuition  assistance,  day  care, 
legal  services,  and  housing  subsidies 
provided  outside  of  a  pension  plan. 

This  statement  applies  to  boQi  wTitten 
plans  and  to  plans  whose  existence  is 
implied  from  a  practice  of  paying 
postretirement  benefits.  An  employer's 
practice  of  providing  postretirement 
benefits  to  selected  employees  under 
individual  contracts  with  specified 
terms  determined  on  an  employee-by- 
employee  basis  does  not,  however, 
constitute  a  postretirement  benefit  plan 
under  the  provisions  of  this  statement. 

Postretirement  benefit  plans  generally 
fall  into  three  categories:  single- 
employer  defined  benefit  plans,  multi- 
employer plans,  and  multiple-employer 
plans. 

The  accounting  requirements  set  forth 
in  this  interpretation  focus  on  single- 
and  multiple-employer  plans.  The 
accoimting  requirements  set  forth  in 
Statement  No.  106  for  multiemployer 
plans  or  defined  contribution  plans 
shall  be  adopted  for  borrowers  electing 
those  types  of  plans. 

Under  the  provisions  of  Statement  No. 
106,  there  are  two  components  of  the 
postretirement  benefit  cost:  the  current 
period  cost  and  the  transition 
obhgation.  The  transition  obligation  is  a 
one-time  accrual  of  the  costs  resulting 
from  services  already  provided. 
Statement  No.  106  allows  the  transition 
obligation  to  be  deferred  and  amortized 
on  a  straight-line  basis  over  the  average 
remaining  service  period  of  the  active 
employees.  If  the  average  remaining 
service  fife  of  the  employees  is  less  than 
20  years,  a  20-year  amortization  period 
may  be  used. 

Accounting  Requirements 

All  REA  borrowers  must  adopt  the 
accrual  accounting  provisions  and 
reporting  requirements  set  forth  in 
Statement  No.  106.  The  transition 
obligation  and  accrual  of  the  current 
period  cost  must  be  based  upon  an 
actuarial  study.  This  study  must  be 
updated  to  allow  the  borrower  to 
comply  with  the  measurement  date 
requirements  of  Statement  No.  106; 
however,  the  study  must,  at  a  minimum, 
be  updated  every  five  years.  REA  will 
not  allow  electric  borrowers  to  account 
for  postretirement  benefits  on  a  ■pay-as- 
you-go"  basis. 

The  deferral  and  amortization  of  the 
transition  obligation  does  not  require 
REA  approval  provided  that  it  complies 
with  the  provisions  of  Statement  No. 
106.  If,  however,  a  borrower  elects  to 
expense  the  transition  obhgation  in  the 
current  period  and  subsequently  defer 
this  expense  in  accordance  with 
Statement  of  Financial  Accounting 
Standards  No.  71,  Accounting  for  the" 
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Effects  of  Certain  Types  of  Regulation, 
the  deferral  must  be  approved  by  REA. 
In  those  states  in  which  the  commission 
will  not  allow  the  recovery  of  the 
transition  obligation  through  future 
rates,  the  transition  obligation  must  be 
expensed,  in  its  entirety,  in  the  year  in 
which  Statement  No.  106  is  adopted.  A 
portion  of  the  transition  obligation  may 
be  charged  to  construction  and 
retirement  activities  provided  such 
charges  are  properly  supported. 

Effective  Date  and  Implementation 

For  plans  outside  the  United  States 
and  for  defined  benefit  plans  of 
employers  that  (a)  Are  nonpublic 
enterprises  and  (b)  sponsor  defined 
benefit  postretirement  plans  with  no 
more  than  500  plan  participants  in  the 
aggregate.  Statement  No.  106  is  effective 
for  fiscal  years  beginning  after  December 
15. 1994.  For  all  other  plans.  Statement 
No.  106  is  effective  for  fiscal  years 
beginning  after  December  15,  1992. 

REA  borrowers  must  comply  with  the 
implementation  dates  set  forth  in 
Statement  No.  106.  At  the  time  of  the 
adoption  of  Statement  No.  106.  rates 
must  be  in  place  sufficient  to  recover 
the  current  period  expense  and  any 
amortization  of  the  transition  obligation. 
A  copy  of  a  board  resolution  or 
commission  order,  as  appropriate, 
indicating  that  the  transition  obligation 
and  current  period  expense  have  been 
included  in  the  borrower's  rates  must  be 
submitted  to  REA. 

Accounting  Journal  Entries — Transition 
Obligation 

The  journal  entries  required  to  record 
the  transition  obligation  are  as  follows: 

1.  If  the  borrower  elects  to  expense 
the  transition  obligation  in  the  current 
period  and  there  is  no  deferral  of  costs, 
the  following  entry  shall  be  recorded: 

Dr.  435.1,  Cumulative  Effect  on  Prior 
Years  of  a  Change  in  Accounting 
Principle 
or 
Dr.  926.  Employee  Pensions  and 

Benefits 
Dr.  107.  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 
Cr.  228.3.  Accumulated  Provision  for 

Pensions  and  Benefits 

To  record  the  current  period 
recognition  of  the  transition  obligation 
for  postretirement  benefits. 

Note:  A  portion  of  the  transition  obligation 
may  be  charged  to  construction  and 
retirement  activities  provided  such  charges 
are  properly  supported. 

2.  If  the  borrower  elects  to  defer  and 
amortize  the  transition  obligation  in 
accordance  with  the  provisions  of 
Statement  No.  71,  the  following  entry 
shall  be  recorded: 


Dr.  182.3.  Other  Regulatory  Assets 
Cr.  228.3.  Accumulated  Provision  for 

Pensions  and  Benefits 

To  record  the  deferral  of  the  transition 
obligation  under  the  provisions  of 
Statement  No.  71. 
Dr.  926.  Employee  Pensions  and 

Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8.  Retirement  Work-in-Progress 
Cr.  182.3.  Other  Regulatory  Assets 

To  record  the  amortization  of 
postretirement  benefits  expenses  as  they 
are  recovered  through  rates  in 
accordance  with  Statement  No.  71. 

3.  The  deferral  and  amortization  of 
the  transition  obligation  imder  the 
provisions  of  Statement  No.  106  is 
considered  to  be  an  off  balance  sheet 
item.  If,  therefore,  the  borrower  elects  to 
defer  and  amortize  the  transition 
obligation  on  a  straight-line  basis  over 
the  average  remaining  service  period  of 
the  active  employees  or  20  years  in 
accordance  with  Statement  Na.  106,  no 
entry  is  required.  Instead,  the  transition 
obligation  is  recognized  as  a  component 
of  postretirement  benefit  cost  as  it  is 
amortized.  It  should  be  noted,  however, 
that  the  amount  of  the  unamortized 
transition  obligation  must  be  disclosed 
in  the  notes  to  the  financial  statements. 

Accounting  Journal  Entries — Current 
Period  Expense 

The  current  period  postretirement 
expense  should  be  recorded  by  the 
following  entry: 
Dr.  926.  Employee  Pensions  and 

Benefits 
Dr.  107.  Construction  Work-in-Progress 
Dr.  108.8.  Retirement  Work-in-Progress 
Cr.  228.3.  Accumulated  Provision  for 

Pensions  and  Benefits 

To  record  current  period 
postretirement  benefit  expense. 
Dr.  228.3X,  Accumulated  Provision  for 

Pensions  and  Benefits — Funded 
Cr.  131.1.  Cash— General 

To  record  cash  payments  on  a  "pay- 
as-you-go"  basis  for  postretirement 
benefits. 

Accounting  Journal  Entry' — Funding 

If  a  borrower  elects  to  voluntarily 
fund  its  postretirement  benefits 
obligation,  the  following  entry  shall  be 
recorded: 
Dr.  228. 3X.  Accumulated  Provision  for 

Pensions  and  Benefits — Funded 
Cr.  131.1.  Cash— General 

To  record  the  funding  of 
postretirement  benefits  expense. 

628     Postemployment  Benefits 

Statement  of  Financial  Accounting 
Standards  No.  112.  Employers' 


Accounting  for  Posteraployment 
Benefits  (Statement  No.  112)  estabUshes 
the  standards  of  financial  accounting 
and  reporting  for  employers  who 
provide  benefits  to  former  or  inactive 
employees  after  employment  but  before 
retirement.  Inactive  employees  are  those 
who  are  not  currently  rendering  service 
to  the  employer  but  who  have  not  been 
terminated,  including  employees  who 
are  on  disability  leave,  regardless  of 
whether  they  are  expected  to  return  to 
active  service.  For  purposes  of  applying 
the  provisions  of  Statement  No.  112, 
former  members  of  the  board  of 
directors  are  considered  to  be 
employees  of  the  cooperative. 

Postemployment  benefits  include 
benefits  provided  to  former  or  inactive 
employees,  their  beneficiaries,  and 
covered  dependents.  They  include,  but 
are  not  limited  to,  salary  continuation, 
supplemental  benefits  (including 
workmen's  compensation),  health  care, 
job  training  and  counseling,  and  life 
insurance  coverage.  Benefits  may  be 
provided  in  cash  or  in  kind  and  may  be 
paid  upon  cessation  of  active 
employment  or  over  a  specified  period 
of  time. 

The  cost  of  providing 
postemployment  benefits  is  considered 
to  be  a  part  of  the  compensation 
provided  to  an  employee  in  exchange 
for  current  service  and  should, 
therefore,  be  accrued  as  the  employee 
earns  the  right  to  be  paid  for  future 
postemployment  benefits.  Applying  the 
criteria  set  forth  in  Statement  No.  43,  a 
postemployment  benefit  obligation  is 
accrued  when  all  of  the  following 
conditions  are  met: 

1.  The  employer's  obligation  for 
payment  for  future  absences  is 
attributable  to  employees'  services 
already  performed; 

2.  The  obligation  relates  to  employee 
rights  that  vest  or  accumulate.  Vested 
rights  are  considered  those  rights  for 
which  the  employer  is  obligated  to  make 
payment  even  if  the  employee 
terminates.  Rights  that  accumulate  are 
those  earned,  but  unused  rights  to 
compensated  absences  that  may  be 
carried  forward  to  one  or  more  periods 
subsequent  to  the  period  in  which  they 
are  earned; 

3.  Payment  of  the  compensation  is 
probable;  and 

4.  The  amount  can  be  reasonably 
estimated. 

If  all  of  these  conditions  are  not  met.  the 
employer  must  account  for  its 
postemplo>Tnent  benefit  obligation  in 
accordance  with  Statement  of  Financial 
Accounting  Standards  No.  5. 
Accounting  for  Contingencies 
(Statement  No.  5)  when  it  becomes 


probable  that  a  liability  has  been 
incurred  and  the  amount  of  that  liability 
can  be  reasonably  estimated. 

If  an  obligation  for  postemployment 
benefits  is  not  accrued  in  accordance 
with  the  provisions  of  Statement  No.  5 
or  Statement  No.  43  only  because  the 
amount  cannot  be  reasonable  estimated, 
the  financial  statements  should  disclose 
that  fact. 

Accounting  Requirements 

All  REA  borrowers  must  adopt  the 
accrual  accounting  provisions  and 
reporting  requirements  set  forth  in 
Statement  No.  112  as  of  the  statement's 
implementation  date.  A  portion  of  the 
cumulative  effect  may  be  charged  to 
construction  and  retirement  activities 
provided  such  charges  are  properly 
supported.  If  a  borrower  elects  to  defer 
the  cumulative  effect  of  implementing 
Statement  No.  112  in  accordance  with 
the  provisions  of  Statement  of  Financial 
Accounting  Standards  No.  71, 
Accounting  for  the  Effects  of  Certain 
Types  of  Regulation,  the  deferral  must 
be  approved  by  REA. 

Effective  Date  and  Implementation 

Statement  No.  112  is  effective  for 
fiscal  years  beginning  after  December 
15,  1993.  Previously  issued  financial 
statements  should  not  be  restated. 

REA  borrowers  must  comply  with  the 
implementation  date  set  forth  in 
Statement  No.  112.  At  the  Ume  of  the 
adoption  of  Statement  No.  112.  rates 
must  be  in  place  sufficient  to  recover 
the  current  period  expense. 

Accounting  Journal  Entries 

The  journal  entries  required  to 
account  for  postemployment  benefits 
are  as  follows: 
Dr.  435.1,  Cumulative  Effect  on  Prior 

Years  of  a  Change  in  Accounting 

Principle 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Pixigress 
Cr.  228.3,  Accumulated  Provision  for 

Pensions  and  Benefits 

To  record  the  cumulative  effect  of  ~ 
implementing  Statement  No.  112. 

Note  A  portion  of  the  cumulative  effect 
may  be  charged  to  construction  and 
retirement  activities  provided  such  chai^ges 
are  properly  supported.  Account  435.1  is 
closed  to  Account  219.2.  Nonoperating 
Margins. 

If  the  borrower  elects  to  defer  and 
amortize  the  cumulative  effect  in 
accordance  with  the  provisions  of 
Statement  No.  71,  the  following  entry 
shall  be  recorded: 
Dr.  182.3,  Other  Regulatory  Assets 
Cr.  435.1,  Cumulative  Effect  on  Prior 

Years  of  a  Change  in  Accounting 

Principle 


To  record  the  deferral  of  the 
cumulative  effect  of  implementing 
Statement  No.  112  in  accordance  with 
the  provisions  of  Statement  No.  71. 

Dr.  926.  Employee  Pensions  and 

Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8;  Retirement  Work-in-Progress 
Cr.  182.3,  Other  Regulatory  Assets 

To  record  the  amortization  of  the 
cumulative  effect  of  implementing 
Statement  No.  112  as  it  is  recovered 
through  rates  in  accordance  with 
Statement  No.  71. 

Dr.  926,  Employee  Pensions  and 

Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 
Cr.  228.3,  Accumulated  Provision  for 

Pensions  and  Benefits 

To  record  current  period 
postemployment  benefit  expense. 

Note:  If  postemployment  benefits  are 
accrued  under  the  criteria  set  forth  in 
Statement  No.  43,  this  journal  entry  is  made 
on  a  monthly  basis.  If,  however,  the  accrual 
is  based  upon  the  provisions  of  Statement 
No.  5,  this  is  a  one-time  entry  unless  the 
liability  is  reevaluated  and  subsequently 
adjusted. 

629    Investments  in  Debt  and  Equity 
Securities 

Statement  of  Financial  Accounting 
Standards  No.  115,  Accounting  for 
Certain  Investments  in  Debt  and  Equity 
Securities  (Statement  No.  115), 
establishes  the  standards  of  financial 
accounting  and  reporting  for 
investments  in  debt  securities  and  for 
investments  in  equity  securities  that 
have  readily  determinable  fair  values. 
Statement  No.  115  does  not  apply  to 
investments  in  equity  securities 
accounted  for  under  the  equity  method 
nor  to  investments  in  consolidated 
subsidiaries. 

At  the  time  of  acquisition,  an  entity 
must  classify  debt  and  equity  securities 
into  one  of  three  categories:  heid-to- 
maturity.  available-for-sale,  or  trading. 
At  the  balance  sheet  date,  the 
appropriateness  of  the  classifications 
must  be  reassessed. 

Investments  in  debt  securities  are 
classified  as  held-to-maturity  and  are 
measured  at  amortized  cost  in  the 
balance  sheet  only  if  the  reporting  entity 
has  the  positive  Intent  and  ability  to 
hold  these  securities  to  maturity.  Etebt 
securities  are  not  classified  as  held-to- 
maturity  if  the  entity  has  the  intent  to 
hold  the  security  only  for  an  indefinite 
period;  for  example  if  the  security 
would  become  available  for  sale  in 
response  to  changes  in  market  interest 
rates  and  related  changes  in  the 
security's  prepayment  risk,  needs  for 


liquidity,  changes  in  the  availability  of 
and  the  yield  on  alternative 
investments,  changes  in  funding  sources 
and  terms,  and  changes  in  foreign 
currency  risk. 

Investments  in  debt  securities  that  are 
not  classified  as  held-to-maturity  and 
equity  secimties  that  have  readily 
determinable  fair  values  are  classified  as 
either  trading  securities  or  available-for- 
sale  securities  and  are  measured  at  fair 
value  in  the  balance  sheet.  Trading 
securities  are  those  securities  that  ere 
bought  and  held  principally  for  the 
purpose  of  selling  them  in  the  near 
future.  Trading  generally  reflects  active 
and  fi-equent  buying  and  selling  and 
trading  securities  are  generally  used 
with  the  objective  of  generating  profits 
on  short-term  differences  in  prices. 
Available-for-saie  securities  are  those 
investments  not  classified  as  either 
trading  securities  or  held-to-maturity 
securities. 

Statement  No.  115  requires  unrealized 
holding  gains  and  losses  for  trading 
securities  to  be  included  in  earnings  in 
the  current  period.  Unrealized  holding 
gains  and  losses  for  available-for-sale 
securities  are  excluded  from  earnings; 
however,  they  are  reported  as  a  net 
amount  in  a  separate  component  of 
shareholders'  equity  until  realized. 

For  individual  securities  classified  as 
either  available-for-sale  or  held-to- 
maturity,  an  entity  must  determine 
whether  a  decline  in  the  security's  fair 
value  below  the  amortized  cost  is  other 
than  temporary.  If  the  decline  in  fair 
value  is  determined  to  be  permanent, 
that  is.  it  is  probable  that  the  entity  will 
not  be  able  to  collect  all  amounts  due 
under  the  contractual  terms  of  the 
seciuity,  the  realized  loss  is  accounted 
for  in  earnings  of  the  current  period. 
The  new  cost  basis  is  not  adjusted 
upward  for  subsequent  recoveries  in  the 
fair  value.  Subsequent  increases  in  the 
fair  value  of  available-for-sale  securities 
are  included  in  the  separate  comf>onent 
of  equity.  Subsequent  decreases  are  also 
included  in  the  separate  component  of 
equity. 

All  trading  securities  are  reported  as 
current  assets  in  the  balance  sheet  and 
individual  held-to-maturity  and 
available-for-sale  securities  are 
classified  as  either  current  or 
noncurrent,  as  appropriate.  Cash  flows 
fit>m  the  purchase,  sale,  or  maturity  of 
available-for-sale  securities  and  heid-to- 
maturity  securities  are  classified  in  the 
statement  of  cash  flows  as  cash  flows 
from  inveisting  activities  and  reported 
gross  for  each  security  classificati(m. 

Accounting  Requirements 

All  REA  borrowers  must  adopt  the 
accounting,  reporting,  and  disclosure 
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requirements  set  forth  in  Statement  No. 
115  as  of  the  statement's 
implementation  date.  Unrealized 
holding  gains  or  losses  for  trading 
securities  shall  be  recorded  in  either 
Account  421,  Miscellaneous 
Nonoperating  Income,  or  Account  426.5. 
Other  Deductions,  as  appropriate. 
Unrealized  holding  gains  or  losses  for 
ayailable-for-sale  securities  are 
recognized  as  a  component  of 
stockholder's  equity  in  Account  215.1, 
Unrealized  Gains  and  Losses — Debt  and 
Equity  Securities.  A  contra  account  of 
the  investment  account  shall  be  debited 
or  credited  accordingly. 

Effective  Date  and  Implementation 

Statement  No.  115  is  effective  for 
fiscal  years  beginning  after  December 
15,  1993.  At  the  beginning  of  the  entity's 
fiscal  year,  the  entity  must  classify  its 
debt  and  equity  securities  on  the  basis 
of  the  entity's  current  intent.  This 
statement  may  not  be  applied 
retroactively  to  prior  years'  financial 
statements.  For  fiscal  years  beginning 
prior  to  December  16,  1993,  reporting 
entities  are  permitted  to  apply 
Statement  No.  115  as  of  the  end  of  a 
fiscal  year  for  which  annual  financial 
statements  have  not  previously  been 
issued. 

Dated:  August  16.  1994 
Bob  ].  Nash. 

Under  Secretar):  Small  Community  and  Rural 

Dewlopment. 
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DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AE43 

Reservists  Education;  The  Veterans 
Education  and  Employment 
Amendments  of  1989,  the  Department 
of  Defense  Authorization  Act,  1990, 
and  the  Montgomery  Gl  Bill— -Selected 
Reserve 

AGENCY:  Department  of  Veterans  Affairs. 
Department  of  Defense  and  Department 
of  Transportation, 
ACTION:  Proposed  regulations. 

SUMMARY:  The  Veterans  Education  and 
Employment  Amendments  of  1989  and 
the  Department  of  Defense 
Authorization  Act.  1990,  contain 
orovisions  which  change  significantly 


the  Montgomery  GI  Bill — Selected- 
Reserve.  These  two  acts  expand  this 
program  by  adding  new  types  of 
permissible  training  such  as 
apprenticeship  and  other  on-job 
training,  cooperative  training,  and  flight 
training.  Furthermore,  the  eligibility 
provisions  are  significantly  liberalized. 
For  instance,  the  attainment  of  a 
baccalaureate  degree  or  equivalent 
evidence  of  completion  of  study  will  no 
longer  bar  some  reservists  from  training 
under  the  Montgomery  GI  Bill — 
Selected  Reserve.  This  proposal  will 
acquaint  the  public  with  the  way  in 
which  VA  (Department  of  Veterans 
Affairs),  the  Department  of  Defense,  and 
the  Department  of  Transportation  intend 
to  implement  these  provisions  of  these 
two  acts. 

DATES:  Comments  must  be  received  on 
or  before  November  1,  1994.  Comments 
will  be  available  for  public  inspection 
until  November  14,  1994.  With  two 
exceptions  VA,  the  Department  of 
Defense  and  the  Department  of 
Transportation  propose  to  make  these, 
amended  regulations  effective  on  the 
same  date  as  the  provisions  of  law  they 
implement.  Accordingly,  it  is  proposed 
to  make  the  amendments  to 
§§  21.7639(a),  21.7642(a)(7).  (8)  and  (9), 
21.7653  and  21.7672(d)  retroactively 
effective  on  December  18,  1989.  It  is 
proposed  to  make  the  new  paragraphs 
§§  21.7576(b)(7),  21.7576(b)(5)  and 
21. 7639(j).  the  amendment  to 
§  21.7620(b)  and  those  portions  of  the 
amendments  to  §§  21. 7520(b)(19), 
21.7576(a)  and  21.7622(f)  which  deal 
.with  flight  training  retroactively 
effective  on  September  30. 1990.  It  is 
proposed  to  make  the  new  section. 
§  21.7645,  retroactively  effective  on  May 
1,  1990.  It  is  proposed  to  make  the 
amendments  to  §§  21.7654(a)  and  (b) 
and  21.7640(a)(1)  effective  on  the  date 
they  have  received  final  approval  from 
all  three  Departments.  Finally,  it  is 
proposed  to  make  all  other  new  sections 
and  paragraphs  and  the  amendments  to 
all  other  regulations,  including  those 
portions  of  §§  21.7520(b)(19),  21.7576(a) 
and  21.7622(f)  which  do  not  deal  with 
flight  training  retroactively  effective  on 
October  1,  1990. 

ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  N\V,  Washington.  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
119  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m..  Monday 
through  Friday  (except  holidays)  until 
November  14.  1994.  A  copy  of  any 
comments  that  concern  information 


collection  requirements  should  also  be 
sent  to  the  Office  of  Management  and 
Budget  at  the  address  contained  in  the  . 
Paperwork  Reduction  section  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer.  Assistant  Director  for 
Policy  and  Program  Administration. 
Education  Service,  Veterans  Benefits 
Administration,  (202^  273-7187. 
SUPPLEMENTARY  INFORMATION:  The 
Veterans  Employment  Amendments  of 
1989 (Pub.  L. 101-237)  and  the 
Department  of  Defense  Authorization 
Act,  1990  (Pub.  L.  101-189),  contain 
provisions  which  affect  the  Montgomery 
GI  Bill — Selected  Reserve.  These 
include  expanding  this  program  to 
include  additional  types  of  training, 
liberalizing  the  eligibility  requirements 
for  this  program,  and  permitting 
recipients  ef  benefits  under  the 
Montgomery  GI  Bill — Selected  Resen-e 
to  participate  in  VA's  work-study 
program.  The  provisions  concerning 
work-study  were  further  amended  by 
Pub.  L.  102-16  to  permit  training  at 
Coast  Guard  and  National  Guard 
facilities.  Regulations  must  be  amended 
so  that  they  implement  the  new 
provisions  of  law. 

Pub.  L.  101-237  permits  the  Secretary 
of  Veterans  Affairs  to  require  a  reservist 
to  submit  a  verification  of  continued 
pursuit  of  a  reservist's  program  of 
education  before  releasing  the  monthly 
benefit  to  him  or  her.  This  proposal 
contains  regulations  which  would 
require  these  verifications  from 
reservists. 

It  has  been  a  long-standing 
requirement  of  VA  that  monthly  benefits 
would  not  be  released  to  students 
training  under  the  Montgomery  GI 
Bill — Active  Duty  until  they  submitted 
a  monthly  verification  that  they  are 
continuing  to  pursue  their  programs  of 
education.  During  1989  VA  conducted  a 
study  to  determine  whether  this 
monthly  self- verification  was  cost- 
effective.  The  study  found  that  not  only 
was  it  cost-effective  for  the  Montgomery 
GI  Bill— Active  Duty,  but  that  it  also, 
would  be  cost-effective  in  the  other 
educational  programs  which  VA 
administers.  The  study  discovered  that 
over  50%  of  the  overpayments  in  a 
sample  of  non-Montgomery  GI  Bill — 
Active  Duty  cases  would  not  have 
occurred  if  all  educational  programs  had 
monthly  self-verification  of  pursuit. 
Accordingly.  VA.  the  Department  of 
Defense  and  the  Coast  Guard  are 
proposing  amendments  to  §§  21.7640 
and  21.7654  which  would  extend 
monthly  self-verification  of  pursuit  to 
the  Montgomery  GI  Bill — Selected 
Reserve.  At  the  same  time  the 


requirement  that  an  educational 
institution  verify  pursuit  at  least 
annually  is  being  eliminated. 
It  has  been  a  long-standing 
requirement  of  law  that  a  reservist 
maintain  satisfactory  progress  and 
conduct  in  order  to  receive  educational 
assistance.  In  order  that  this  provision 
of  law  be  met,  §  21.7653  has  required 
that  educational  institutions  report  to 
VA  whenever  a  reservist  is  not  making 
satisfactory  progress  or  conduct.  Pub.  L. 
101-237  amended  38  U.S.C.  3474  to 
provide  that  VA  would  not  pay 
educational  assistance  to  a  reservist  who 
has  an  unsatisfactory  attendance  record. 
Since  each  educational  institution  with 
an  attendance  standard  is  responsible 
for  enforcing  it,  VA.  the  Department  of 
Defense  and  the  Coast  Guard  are 
proposing  to  amend  §  21.7653  to  require 
that  educational  institutions  report  to 
VA  whenever  a  reservist's  attendance  is 
unsatisfactory. 

The  Department  of  Veterans  Affairs, 
the  Department  of  Defense  and  the 
Department  of  Transportation  have 
determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.O.  12291, 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iiuiovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs,  the 
Secretary  of  Defense  and  the  Secretary 
of  Transportation  have  certified  that 
these  amended  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  the  amended  regulations, 
therefore,  are  e.xempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

VA,  the  Department  of  Defense  and 
the  Department  of  Transportation  find 
that  good  cause  exists  for  making  the 
amendments  to  §§21. 7639(a).  - 
21.7642(a)(7),  (8)  and  (9),  21.7652  and 
21.7672(d),  like  the  provisions  of  law 
they  implement,  retroactively  effective 


on  December  18. 1989.  VA,  the 
Department  of  Defense  and  the 
Department  of  Transportation  find  that 
good  cause  e.xists  for  making  the  new 
paragraphs  §  24.7576(b)(7), 
21.7635lb)(5)  and  21.7639(j).  the 
amendments  to  §21. 7620(b)  and  those 
portions  of  the  amendments  to 
§§21.752)(b)(19),  21.7576(a)  and 
21.7622(0  which  deal  with  flight 
training,  like  the  provisions  of  law  they 
implement,  retroactively  effective  on 
September  30.  1990.  VA,  the 
Department  of  Defense,  the  Department 
of  Transportation  find  that  good  cause 
exists  for  making  the  new  §  21.7645,  like 
the  provisions  of  law  it  implements, 
retroactively  effective  on  May  1,  1990. 
VA.  the  Department  of  Defense  and  the 
Department  of  Transportation  find  that 
good  cause  exists  for  making  the 
remainder  of  the  amendments  to  the 
regulations  (excluding  the  amendments 

,  to  §§  21.7654(a)  and  (b)  and 
21.7640(a)(1)  but  including  those 
portions  of  §§  21.7520(b)(19),  21.7576(a) 
and  21.7622(f)  which  do  not  deal  with 
flight  training),  like  the  provisions  of 
law  they  implement,  retroactively 
effective  on  October  1, 1990.  These 
provisions  are  intended  to  achieve  a 
benefit  for  the  reservist.  The  maximum 
benefits  intended  in  the  provisions  of 
law  implemented  by  the  above  proposed 
regulatory  amendments  will  be  achieved 
through  prompt  implementation.  Hence, 
a  delayed  effective  date  would  be 
contrary  to  statutory  design;  would 
complicate  administration  of  these 
provisions  of  law;  and  might  result  in 
the  denial  of  a  benefit  to  a  reservist  who 
is  entitled  to  it. 
These  regulations  have  been  reviewed 

by  the  Office  of  Management  and 
Budget  pursuant  to  Executive  Order 
12866. 

Paperwork  Reduction  Act 

The  information  collection  contained 
in  the  proposed  revisions  to  §21.7640  is 
identical  to  that  used  in  the 
administration  of  the  Montgomery  GI 
Bill — Active  Duty.  The  revisions  to 
§  21.7640  account  for  36.973  hours  of 
the  information  collection  approved 
under  2900-2073.  This  is  estimated  to 
average  10  minutes  per  response. 

Proposed  §  21.7654  also  contains 
information  collection  requirements 
which  will  resuh  in  a  reporting  burden. 
The  reporting  burden  is  estimated  to 
average  5  minutes  per  response  for  a 
total  of  67,258  hours. 

The  proposed  §  21.7653(d)  contains 
information  collection  requirements 
which  will  resuh  in  a  reporting  burden. 
The  reporting  burden  is  estimated  to 
average  5  minutes  per  response  for  a 
total  of  517  hours. 


The  average  estimated  time  for 
response  for  all  these  reporting  burdens 
includes  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act.  VA  is 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  that  it 
approve  this  information  collection 
requirement.  Organizations  and 
individuals  desiring  to  submit 
comments  for  consideration  by  OMB  on 
these  proposed  information  collection 
requirements  should  address  them  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB.  room  3002,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Attention:  Joseph  F.  Lackey. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program  afiected 
by  these  regulations  is  12.609. 

List  of  Subiects  in  38  CFR  Fart  21 

Civil  rights.  Claims.  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Editorial  note:  This  document  was 
received  at  the  OfTice  of  the  Federal  Register 
on  August  16,  1994. 

Approved:  April  22.  1993. 
(esse  Brown, 
Secretary  of  Veterans  Affairs. 

Approved:  June  1.  1993. 
C.  L.  Rhinard.  Jr., 

Acting  Chief.  Office  of  Readiness  and  Fesene. 
United  States  Coast  Guard. 

Approved:  January  28.  1993. 

Robert  M.  Alexander, 

Lieutenant  General,  USAF.  Deputy  Assistant 
Secretary  (Military  Manpower  &  Personnel 
Policy). 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  L— Educational  Assistance  for 
Members  of  the  Selected  Reserve 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  21.  subpart  L  is 
proposed  to  be  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  21, 
subpart  L  continues  to  read  as  follows: 

Authority:  72  Stat  1114;  38  U.S.C.  501(a). 

2.  In  §  21.7520  paragraphs  (b)(1). 
(b)(17),  (b)(19),  (b)(20).  (b)(23)  and  their 
authority  citations  are  re\ased  and 
paragraphs  (b)(30),  (b)(31).  (b)(32)  and 
(b)(33)  and  their  authority  citations  are 
added  to  read  as  follows. 
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§21.7520    Definitions. 


(h)  Other  definitions  (1)  Attendance. 
The  term  attendance  means  the 
pre.senceof  a  reservist — 

(i)  In  the  class  where  the  approved 
course  in  which  be  or  she  is  enrolled  is 
taught. 

(ii)At  a  training  establishment,  or 

(iii)  In  any  other  place  of  instruction, 
training  or  study  designated  by  the 
educational  institution  or  training 
establishment  where  the  reservist  is 
enrolled  and  is  pursuing  a  program  of 
education. 

(Authority:  10  I!  S.C.  2i:il(cUl).  2136(b).  .18 
U.S.C1  3474;  Pub.  L  9ft-525.  Pub.  L  101- 
169J  (Oct.  1.  1990). 

•  «**.* 

(17)  Program  of  education.  A  program 
of  education — 

(i)  Is  any  unit  course  or  subject  or 
combination  of  courses  or  subjects 
pursued  by  a  reservist  at  an  educational 
institution,  required  by  the 
Administrator  of  the  Small  Business 
Administration  as  a  condition  to 
obtaining  financial  assistance  under  the 
provisions  of  15  U.S.C.  636;  or 

(ii)  Is  a  combination  of  subjects  or 
unit  course  pursued  at  an  educational 
institution.  The  combination  is 
generally  accepted  as  necessary  to  meet 
requirements  for  a  predetermined 
educational,  professional  or  vocational 
objective.  It  may  consist  of  subjects  or 
courses  which  fulfill  requirements  for 
more  than  one  objective  if  all  objectives 
pursued  are  generally  recognized  as 
b«ing  related  to  a  single  career  field;  and 

(iiij  Includes  an  approved  full-time 
program  of  apprenticeship  or  of  other 
bn-job  training. 

(.Authority;  10  ILS.C.  2131:  f*ub  L  9«-52S. 
Pub  L  101-189)  (Oct,  1.  19901 

(19)  Pursuit. 

(i)  The  term  pursuit  means  to  work, 
while  enrolled,  toward  the  objective  of 
a  program  of  education.  This  work  must 
be  in  accordance  with  approved 
institutional  policy  and  regulations,  and 
applicable  criteria  of  title  10.  United 
States  Code;  must  be  necessary  to  reach 
the  program's  objective;  and  must  be 
a<;compH.shed  through;  (A)  Resident 
courses.  (B)  Independent  study.  (C) 
Correspondence  courses,  (D)  .An 
apprenticeship  or  other  on-job  training 
program,  or  (E)  Flight  courses. 

{Authoritv:  10  V.S.C..  2i:tl.  2136:  Pub.  L  98- 
525.  I'ub.L.  101-189.  Pub  L  101-237)  (.Sqit 
JO.  1990.  Oct.  1.  1990) 

(ii)  VA  will  consider  a  reservist  who 
qualifies  for  payment  during  an  interval 
or  school  closing,  or  who  qualifies  for 
payment  during  a  holiday  vacation  to  be 


in  pursuit  of  a  program  of  education 
during  the  inter\'al.  school  closing  or 
holiday  vacation. 

(Authority;  10  U.S.C.  2136(b).  38  U.S.C. 
3680(g);  Pub.  L.  98-525)  (Oct.  19. 1984). 

(20)  Refresher  course.  The  term 
refresher  course  means — 

(i)  Either  a  course  at  the  elementary-  or 
secondary  level  to  review  or  update 
material  previously  covered  in  a  course 
that  has  been  satisfactorily  completed, 
or 

(ii)  A  course  which  permits  an 
individual  to  update  knowledge  and 
skills  or  be  instructed  in  the 
technological  advances  which  have 
occurred  in  the  reservist's  field  of 
employment  since  his  or  her  entry  on 
active  duty  and  which  is  necessarj;  to  • 
enable  the  individual  to  pursue  an 
approved  program  of  education. 

(Authority:  10  U.S.C.  213Ub).  (c):  Pub.  L.  98- 
525,  Pub.  L.  101-189)  (Oct.  1.  1990). 

***** 

(23)  School,  educational  institution, 
institution.  The  terms  school, 
educational  institution,  and  institution 
mean  any — 

(i)  Vocational  school  or  business 
school; 

(ii)  Junior  college,  teachers'  college, 
college,  normal  school,  professional 
school,  university  or  scientific  or 
technical  institution  which  confers 
undergraduate  degrees;  or 

(iii)  Public  or  private  elementary 
school  or  secondary  school  which  offers 
courses  for  adults,  provided  that  the 
courses  lead  to  an  objective  other  than 
an  elementary  school  diploma,  a  high 
school  diploma  or  their  equivalents. 

(Authority:  38  U.S.C  2131(a).  (c):  Pub  L.  98- 
525.  Pub  1- 101-189)  (Oct.  1.  1990) 

***** 

{30}  Cooperative  course.  The  term 
cooperative  course  means  a  full-time 
program  of  education  which  consists  of 
in.stitutional  courses  and  alternate 
phases  of  training  in  a  business  or 
industrial  establishment  with  the 
training  in  the  business  or  industrial 
establishment  being  strictly 
supplemental  to  the  institutional 
portion. 

(Authority:  10  U.S.C.  2131(«);  Pub.  L.  101- 
189)  (Oct.  1.  1990) 

(.11)  Date  of  affirmance.  Tiie  tenn  date 
of  affinnance  means  the  date,  eleven  or 
more  days  after  a  reservist  signs  an 
enrollment  agreement  for  a 
correspondence  course,  upon  which  the 
reservist  signs  and  submits  to  VA  a 
written  affirmance  of  the  enrollment 
agreement. 

(Aut)ioritv:  (10  U.S.C.  21.16.  38  U.S.C. 
16R6lh):  Pti+i  L.  101-189)  (Oct   1.  1990) 


(32)  Established  charge.  The  term 
established  charge  means  the  lesser  of — 

(i)  The  charge  for  the  correspondence 
course  or  courses  determined  on  the 
basis  of  the  lowest  extended  time 
payment  plan  offered  by  the  educational 
institution  and  approved  by  the 
appropriate  State  approving  agency,  or 


Z 


ii)  The  actual  cost  to  the  reservist. 

(Authoritv;  10  U-SC.  2131(0:  Pub  L.  101- 
189)  (Oct  1.1990). 

(33)  Training  establishm.ent  The  term 
training  establishment  nieans  any 
establishment  providing  apprentice  or 
other  on-job  training,  including  those 
under  the  supervision  of  a  college  or 
university  or  any  State  department  of 
education,  or  any  State  apprenticeship 
agency  or  any  State  board  of  vocational 
education,  or  any  joint  apprenticeship 
committee,  or  the  Bureau  of 
Apprenticeship  and  Training 
established  in  accordance  with  29 
U.S.C.  Chapter  4C,  or  any  agency  of  the 
Federal  Government  authorized  to 
supervise  such  training. 

(Authority:  10  U.S.C.  2131(d);  Pu)).  I-  101- 
189)  (Oct.  1.1990). 

3.  In  §  21.7540  paragraphs  (b)  and  (c) 
are  redesignated  paragraphs  (c)  and  (d) 
respectively,  paragraph  (a)  and  its 
•authority  citation  are  revised  and 
paragraph  (b)  and  its  authority  citation 
are  added  to  read  as  follows: 

§21.7540    Eligibility  for  educational 
assistance. 

(a)  Basic  eligibility  requirements.  The 
Armed  Forces  will  determine  whether  a 
reservist  is  eligible  to  receive  benefits 
pursuant  to  10  U.S.C  chapter  106.  To  be 
,  eligible  a  reser\'ist  must— 

(1)  Enlist,  reenlist  or  extend  an 
enlistment  as  a  Reserve  for  service  in 
the  Selected  Reserve  so  that  the  total 
period  of  obligated  service  is  at  least  six 
years  from  the  date  of  such  enlistment, 
reenlistment  or  extension;  or 

(2)  Be  appointed  as,  or  be  serving  as. 
a  reserve  officer  and  agree  to  serve  in 
the  Selected  Reserve  for  a  period  of  not 
less  than  six  years  in  addition  to  any 
other  period  of  obligated  ser\ice  in  the 
Selected  Reserve  to  which  the  person 
may  be  subject. 

(3)  Complete  his  or  her  initial  period 
of  active  duty  for  training; 

(4)  Be  participating  satisfactorily  in 
the  Selected  Reserve;  and 

(5)  Not  have  elected  to  have  his  or  her 
.servii:e  in  the  Selected  Reserve  credited 
toward  establishing  eligibility  to 
benefits  provided  under  38  U.S.C. 
chapter  30. 

(Authority:  38  li..S.C  3033(c).  10  U.S.C  2132;" 
I'ub.  L.  99-525.  Pub.  L.  99-576.  Pub.  L.  100- 
689.  Pub  1.  101-189.  s.;f.  642t(i))  (Oct.  1. 
19qo). 


(b)  Eligibility  requirements  for 
expanded  benefits.  (1)  A  reservist  shall 
be  ehgible  to  pursue  all  types  of  training 
described  in  this  subpart  regardless  of 
whether  he  or  she  has  received  a 
baccalaureate  degree  or  equivalent 
evidence  of  completion  of  study  if— 

(i)  After  September  30,  1990,  he  or  she 
takes  one  of  the  actions  described  in 
paragraph  (a)(1)  or  (2)  of  this  section, 

(ii)  The  reservist  meets  all  the  other 
eligibility  criteria  of  paragraph  (a)  of  this 
section,  and 

(iii)  The  reservist  does  not  have  his  or 
her  ehgibility  limited  as  described  in 
paragraph  (c)  of  this  section. 

(2)  A  reservist  shall  be  eligible  to 
pursue  all  types  of  training  described  in 
this  subpart  (except  the  training 
described  in  paragraph  (b)(3)  of  this 
section)  if — 

(i)  After  June  30.  1985,  but  not  after 
September  30.  1990,  he  or  she  takes  one 
of  the  actions  described  in  paragraph 
(a)(1)  or  (2)  of  this  section; 

(ii)  The  reservist  has  not  received  a 
baccalaureate  degree  or  the  equivalent 
evidence  of  completion  of  study; 

(iii)  The  reservist  meets  all  the  other 
ehgibility  criteria  of  paragraph  (a)  of  this 
section;  and 

(iv)  The  reservist  does  not  have  his  or 
her  ehgibility  limited  by  paragraph  (c) 
of  this  section. 

(3)  The  types  of  training  which  a 
reservist  described  in  paragraph  (b)(1)  of 
this  section  may  pursue,  but  which  may 
not  be  pursued  by  a  reservist  described 
in  paragraph  (b)(2)  are: 

(i)  A  course  which  is  offered  by  an 
educational  institution  which  is  not  an 
institution  of  higher  learning  (to 
determine  if  a  nursing  course  is  offered 
by  an  institution  of  higher  learning  see 
§  21.7622(f)), 

(ii)  A  correspondence  course, 

(iii)  A  program  of  education  offered 
solely  by  independent  study. 

(ivj  A  refresher,  remedial  or 
deficiency  course, 

(v)  A  cooperative  course. 

(vi)  An  apprenticeship  or  other  on-job 
training,  and 
-     (vii)  A  flight  course. 

(Authority;  10  U.S.C.  2132;  Pub  L.  101-189. 
sec.  642(d))  (Oct.  1.1990). 

•  »  •  *    •      «, 

4.  In  §21.7576  paragraphs  (a),  (b)(1) 
and  (b)(2)  are  revised  and  paragraphs 
(b)(3),  (b)(4),  (b)(5),  (b)(6)  and  (b)(71  and 
authority  citations  for  paragraphs  (b)(6) 
and  (b)(7)  are  added  to  read  as  follows: 

§21.7576.    Entitlement  charges 

(a)  €her\iew.  VA  will  make  charges 
against  entitlement  as  stated  in  this 
section.  Except  for  those  pursuing  flight 
training,  correspondence  training  or 


apprenticeship  or  other  on-job  training, 
charges  are  based  upon  the  principle 
that  a  reservist  who  trains  full  time  for 
one  day  should  be  charged  one  day  of 
entitlement. 

(Authority:  10  U.S.C.  2131(c);  Pub.  L.  98-525, 
Pub.  L.  101-189,  Pub.  L.  101-237)  (Sept.  30. 
1990.  Oct.  1.  1990). 

(b)  Determining  entitlement  charge. 

•   «   * 

(1)  Except  for  those  piu-suing  flight 
training,  correspondence  training, 
cooperative  training,  apprenticeship  or 
other  on-job  training,  VA  will  make  a 
charge  against  entitlement — 

(i)  On  the  basis  of  total  elapsed  time 
(one  day  for  each  day  of  pursuit  for 
which  the  reservist  is  paid  educational 
assistance)  if  the  reservist  is  pursuing 
the  program  of  education  on  a  full-time 
basis, 

(ii)  On  the  basis  of  a  proportionate 
rate  of  elapsed  time,  if  the  reservist  is 
pursuing  the  program  of  education  on  a 
three-quarter,  one-half  or  less  than  one- 
half  time  basis. 

(2)  VA  will  compute  elapsed  time 
from  the  commencing  date  of  the  award 
of  educational  assistance  to  date  of 
discontinuance.  If  the  reservist  changes 
his  or  her  training  time  after  the 
commencing  date  of  the  award,  VA 
will— 

(i)  Divide  the-enroUment  period  into 
separate  periods  of  time  during  which 
the  reservist's  training  time  remains 
constant,  and 

(ii)  Compute  the  elapsed  time 
separately  for  each  time  period. 

(3)  For  each  month  that  a  reservist  is 
paid  a  monthly  educational  assistance 
allowance  while  undergoing 
apprenticeship  or  other  on-job  training 
VA  will  make  a  charge  against 
entitlement  of — 

(i)  .75  of  a  month  in  the  case  of 
payments  made  during  the  first  six 
months  of  the  reservist's  pursuit  of  the 
program  of  apprenticeship  or  other  on- 
job  training, 

(ii)  .55  of  a  month  in  the  case  of 
payments  made  during  the  second  six 
months  of  the  reservists  pursuit  of  the 
program  of  apprenticeship  or  other  on- 
job  training,  and 

(iii)  .35  of  a  month  in  the  case  of 
payments  made  following  the  first 
twelve  months  of  the  reservist's  pursuit 
of  the  program  of  apprenticeship  or 
other  on-job  training. 

(4)  When  a  reservist  is  pursuing  a 
program  of  education  by 
correspondence,  VA  will  make  a  charge 
against  entitlement  for  each  payment 
made  to  him  or  her.  The  charge  will  be 
made  in  months  and  decimal  fractions 
of  a  month,  as  determined  by  dividing 
the  amount  of  the  pa>-ment  bv  $140. 


(5)  When  a  reservist  is  pursuing  a 
program  of  education  partly  in 
residence  and  partly  by  correspondence, 
VA  will  make  a  charge  against 
entitlement — 

(i)  For  the  residence  portion  of  the 
program  as  provided  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  and 

(ii)  For  the  correspondence  portion  of 
the  program  as  provided  in  paragraph 
(b)(4)  of  this  section. 

(6)  When  a  reservist  is  pursuing  a 
program  of  education  through 
cooperative  training,  VA  will  make  a 
charge  against  entitlement  of  .8  of  a 
month  for  each  month  in  which  the 
reservist  is  receiving  payment  at  the  rate 
for  cooperative  training.  If  the  reservist 
is  pursuing  cooperative  training  for  a 
portion  of  a  month,  VA  will  make  a 
charge  against  entitlement  on  the  basis 
of  total  elapsed  time  (.8  of  a  day  for  each 
day  of  pursuit). 

(Authority;  10  U.S.C.  213f(c).  (d):  Pub.  L.  98- 
525,  Pub.  L.  101-189)  (Oct.  1, 1990). 

(7)  For  a  reservist  pursuing  flight 
training,  \'.\  will  make  a  charge  against 
entitlement  at  the  rate  of  one  month  for 
each  S140  paid  to  the  reservist. 

(Authoritv:  10  U.S.C.  2136(t);  Pub.  L.  101- 

237)  (Sept.  30.  1990). 

•  »  •  •  • 

5.  In  §  21.7612  the  introductory  text, 
paragraph  (a)  and  its  authority  citation 
are  revised  to  read  as  follows: 

§21.7612    Programs  of  education 
combining  two  or  more  types  of  courses. 

An  approved  program  may  consist  of 
courses  offered  by  two  educational 
institutions  concurrently,  or  courses 
offered  through  class  attendance  and  by 
television  concurrently.  .\n  educational 
institution  may  contract  the  actual 
training  to  another  educational 
institution,  provided  the  course  is 
approved  by  the  State  approving  agpncv 
having  approval  jurisdiction  over  the 
educational  institution  actuallv 
providing  the  training. 

(a)  Concurrent  enrollment.  When  a 
reservist  cannot  schedule  his  or  her 
complete  program  at  one  educational 
institution.  VA  may  approve  a  program 
of  concurrent  enrollment.  When 
requesting  such  a  program,  the  reservist 
must  show  that  his  or  her  complete 
program  of  education  is  not  available  at 
the  educational  institution  in  which  he 
or  she  will  pursue  the  m.ajor  portion  of 
his  or  her  program  (the  primary 
educational  institution),  or  that  it 
cannot  be  scheduled  within  the  period 
in  which  he  or  she  plans  to  complete  his 
or  her  program.  A  reservist  who  is 
limited  in  the  types  of  courses  he  or  she 
may  pursue  as  provided  in  §  21.7540(b) 
(2)  and  (3)  may  pursue  courses  only  at 
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an  icstitutioa  of  higher  ieammg.  If  such 
a  reservist  cannot  complete  his  or  her 
program  at  one  institution  of  higher 
learning,  VA  may  approve  a  concurrent 
enrollment  only  if  both  the  educational 
institutions  the  reservist  enrolls  in  are 
institutions  of  higher  learning. 

(Authority:  10  U.S.C.  2131(c),  2136(b);  38 
U.S.C.  3680(g),  Pub.  L  98-525.  Pub.  L.  101- 
189){Oct.  1,  1990). 

6.  In  §  21.7620  paragraph  (b)  is 
revised  to  read  as  follows: 

§  21 .7620    Courses  included  In  progiBms  of 
education. 

*  *        •         •         • 

(b)  Flight  training. 

(1)  VA  may  pay  educational 
assistance  for  an  enrollment  in  a  flight 
training  course  when — 

(i)  An  institution  of  higher  learning 
offers  the  course  for  credit  toward  the 
stemdard  coUega  degree  the  reservist  is 
pursuing;  or 

(ii)  When— 

(A)  The  reservist  is  eligible  to  pursue 
flight  training  as  is  provided  in 

§  21.7540(b)(1)  and  (3), 

(B)  The  State  appro^ang  agency  has 
approved  the  course, 

(C)  A  flight  school  is  offering  the 
course. 

(D)  The  reser\ist  is  pursuing  a 
vocational  objective  in  the  field  of 
aviation,  and 

(E)  The  training  for  which  payment  is 
made  occurs  after  September  29, 1990, 
and  before  October  1,  1994. 

(2)  VA  vrill  not  pay  educational 
assistance  for  an  enrollment  in  a  flight 
training  course  when  the  reservist  is 
pursuing  an  ancillary  flight  objective. 

(Authority:  10  U.S.C.  2131;  Pub.  L.  101-237) 
(Sept.  30. 1990). 

•  •  •  •  • 

7.  In  §  21.7622  paragraph  (f)  and  its 
authority  citation  are  revised  to  read  as 
follows. 

§21.7622    Courses  precluded. 

«         • .       «         •         » 

(f)  Other  courses.  (1)  A  reservist  who, 
as  provided  in  §  21.7540(b)(2)  is  not 
eligible  to  pursue  all  t^'pes  of  training, 
may  not  receive  any  educational 
assistance  for  pursuit  of  any  of  the  types 
of  training  listed  in  §  21.7540(b)(3). 

(i)  VA  will  not  consider  the  hospital 
or  field  work  phase  of  a  nursing  course, 
including  a  course  leading  to  a  degree 
in  nursing,  to  be  provided  by  an 
institution  of  higher  learning  imless — 

(A)  The  hospital  or  fieldwork  phase  is 
an  integral  part  of  the  course. 

(B)  Completion  of  the  hospital  or 
field  work  phase  of  the  course  is  a 
prerequisite  to  the  successful 
completion  of  the  course. 


(C)  The  student  remains  enrolled  in 
the  institution  of  higher  learning  during 
the  hospital  or  fieldwork  phase  of  the 
course,  and 

(D)  The  training  is  im3er  the  direction 
and  supervision  of  the  institution  of 
higher  learning. 

(ii)  A  reservist  who,  as  provided  in 
§  21.7540(b)(2]  is  not  eligible  to  piu^ue 
all  types  of  training,  may  not  receive 
educational  assistance  for  an  enrollment 
in  a  course  pursued  after  the  reservist 
has  completed  the  course  of  instruction 
required  for  the  award  of  a 
baccalaureate  degree  or  the  equivalent 
evidence  of  completion  of  study. 

(2)  No  reservist  is  entitled  to  receive 
payment  of  educational  assistance  from 
VA  for— 

(i)  An  enrollment  in  a  course  leading 
to  any  degree  or  certificate  above  the 
baccalaureate  level. 

(ii)  An  audited  course  (see 
§21.4252(i)), 

(iii)  New  enrollments  in  a  course 
during  periods  when  approval  has  been 
suspended  by  a  State  approving  agency 
or  VA, 

(iv)  Certain  courses  being  pursued  by 
nonmatriculated  students  as  provided  in 
§21.4252(1), 

(v)  An  enrollment  in  a  course  offered 
by  a  proprietary  school  when  the 
reservist  is  an  owner,  operator  or  official 
of  the  school  authorized  to  sign 
certificates  of  enrollment  under  10 
U.S.C.  ch.  106,  or 

(vi)  A  new  enrollment  in  a  course 
which  does  not  meet  the  veteran- 
nonveteran  ratio  requirement,  as    " 
computed  under  §  21.4201. 

(Authority:  10  U.S.C  2131(c).  2136(b).  38 
U.S.C  3672(3).  3680(a):  Pub.  L  98-525,  Puh. 
L.  101-189.  sec.  642(d).  Pub.  L.  101-237) 
(Sept.  30.  1990)  (Oct   1,  1990). 

8.  Section  21.7624  is  revised  to  read 
as  follovN-s:  . 

§  21 .7624    Overcharges — restrictions  on 
enrollments. 

(a)  Overcharges.  VA  may  disapprove 
an  educational  institution  for  further 
enrollments,  when  the  educational 
institution  charges  or  receives  from  a 
reser\'ist  tuition  and  fees  that  exceed  the 
established  charges  which  the 
educational  institution  requires  from 
similarly  circumstanced  nonreservists 
enrolled  in  the  same  course. 

(Authority:  10  U.S.C  2136.  38  U.S.C  3690; 
Pub.  L.  98-525.  Pub.  L  101-189)  (Oct.  1, 
1990). 

(b)  Restriction  on  enrollments.  The 
provisions  of  §  21.4202(b)  apply  to  €my 
determination  VA  may  make  as  to 
whether  restrictions  on  approval  of 
enrollments  would  exist  at  an 
educational  institution. 


(Authority:  10  U.S.C.  2136,  38  U.S.C  3690(b|; 
Pub.  L.  98-525,  Pub.  L.  101-189)  (Oct.  1, 
1990). 

9.  In  §  21.7631  paragraph  (a)(1)  is 
revised  and  an  authority  citation  is 
added,  and  the  headings  for  paragraphs 
(b)  and  (c)  are  revised  to  read  as  follows: 

§  21 .7631    Conunencing  dates. 

*  *         •        *         • 

(a)«  •  • 

(1)  The  date  the  educational 
institution  certifies  imder  para^aph  (b) 
or  (c)  of  this  section.  * 

(Authority:  10  U.S.C  2136(b).'38  U.S.C  3672: 
Pub.  L.  101-189)  (Oct.  1,  1990). 

*  *  «t     -     *  * 

(b)  Certification  by  the  educationa] 
institution^rthe  course  or  subject  leads 
to  a  standard  college  degree. 

*  •         •        *         *       - 

(c)  Certification  by  educational 
institution — course  does  not  lead  to  a 
standard  college  degree.  *   *  • 

*  *•**' 

10.  In  §  21.7635  paragraph  (r)  and  its 
authority  citation  are  revised  and 
paragraphs  (b)(3),  (b)(4)  and  (b)(5)  are 
added  and  authority  citations  for 
paragraphs  (b)(4)  and  (b)(5)  are  added  to 
read  as  follows: 

§21.7635    Discontinuance  dates. 

***** 

(b)*  *   • 

(3)  When  a  reser\-ist  withdraws  from 
a  correspondence  course,  VA  will 
terminate  educational  assistance 
effective  the  date  the  last  lesson  is 
serv'iced. 

(4)  When  a  reservist  withdraws  from 
an  apprenticeship  or  other  on-job 
training,  VA  will  terminate  educational 
assistance  effective  the  date  of  last 
training. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C 
3680(a);  Pub.  L.  98-525.  Pub.  L.  101-189) 
(Oct.  1.  1990). 

(5)  When  a  reservist  withdraws  from 
flight  training,  VA  will  terminate 
educational  assistance  effective  the  date 
of  last  instruction. 

(.Authority:  10  U.S.C  2136(b),  38  U.S.C. 
3680(a):  Pub.  L.  101-237)  (Sept.  30,  1990). 

*  *  •  •  * 

(r)  Completion  of  baccalaureate 
instruction.  If  the  reservist  is  not  eligible 
to  pursue  all  the  types  of  training  in  this 
subpart  as  provided  in  §  21.7540(b)  (2) 
and  (3)  and  completes  a  course  of 
instruction  requued  for  the  award  of  a 
baccalaureate  degree  or  the  equivalent 
evidence  of  completion  of  study,  VA 
will  discontinue  educational  assistance 
effective  the  day  after  the  date  upon 
which  the  required  course  of  instruction 
was  completed. 


(Authority:  10  U.S.C  2131;  Pub.  L.  98-525. 
Pub.  L.  101-189.  sec.  642(d))  (Oct.  1. 1990). 

11.  In  §  21.7636  an  authority  citation 
is  added  for  paragraph  (b)(1)  and 
paragraphs  (a).  (b)(li  (b)(4)  and  (b)(5)' 
and  the  authority  citations  for 
paragraphs  (a)  and  (b)  are  revised  to 
read  as  follows: 

§  21.7636    Rates  of  payment 

(a)  Monthly  rates  of  educational 
assistance.  (1)  Except  as  otherwise 
provided  in  this  section  and  in 
§  2 1 .  7639  thei,monthly  rate  of 
educational  assistance  payable  to  a 
reservist  is: 

(i)5l40  per  month  for  each  month  of 
full-time  pursuit  ofa  program  of 
education; 

(ii)  $105  per  month  for  each  month  of 
three-quarter-time  pursuit  of  a  program 
of  education; 

(iii)  $70  per  month  for  each  month  of 
half-time  pursuit  of  a  program  of 
education;  and 

(iv)  $35  per  month  for  each  month  of 
quarter-time  pursuit  of  a  program  of 
education. 

(2)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
reservist  who  is  pursuing  an 
apprenticeship  or  other  on-job  training 
full  time  is  the  rate  stated  in  this  table: 
(i)  Training  period  and  monthly  rate 

First  six  months  of  pursuit  of 
training — $105 

Second  six  months  of  pursuit  of 
training — $77 

Remaining  pursuit  of  training — $49. 

(ii)  Full-time  training  will  consist  of 
the  nimiber  of  hours  which  constitute 
the  standard  workweek  of  the  training 
establishment,  but  not  less  than  30 
hours  unless  a  lesser  niunber  of  hours 
is  established  as  the  standard  workweek 
for  the  particular  establishment  through 
bona  fide  collective  bargaining  between 
employers  and  employees. 

(3)  The  monthly  rate  of  educational 
assistance  payable  to  a  reservist  who  is 
pursuing  a  cooperative  course  is  $112. 
(Authority:  10  U.S.C  2131(b).  (c);  Pub.  L.  98- 
525,  Pub.  L  101-189)  (Oct.  1,  1990). 

(b)  Limitations  on  payments.  (1)  No 
payments  may  be  made  to  a  reservist 
who  is  not  eligible  to  pursue  all  types 
of  training  in  this  subpart,  as  provided 
in  §  21.7540(b)(2)  and  (3),  and  who  is 
pursuing  Independent  study  if  he  or  she 
is  not  concurrently  pursuing  one  or 
more  courses  offered  through  resident 
training  at  an  institution  of  higher 
learning. 

(.\uthority:  10  U.S.C  2131,  2136(b).  38  U.S.C 
3680;  Pub.  L  98-525.  Pub.  L  101-189.  sec. 
642(d))  (Oct.  1,1990). 
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(4)  A  reservist  who  is  restricted  in  the 
types  of  training  he  or  she  may  pursue, 
as  described  In  §  21.7540(b)(2)  and  (3), 
may  not  receive  educational  assistance 
after  he  or  she  has  completed  the  course 
of  instruction  required  for  the  award  of 
a  baccalaureate  degree  or  the  equivalent 
evidence  of  completion  of  study. 

(5)  A  reservist  who  is  restricted  in  the 
types  of  training  he  or  she  may  pursue, 
as  described  in  §  21.7540(b)(2)  and  (3), 
may  only  receive  educational  assistance 
for  instruction  in  a  program  of 
education  vyhich  is  offered  at  an 
institution  of  higher  learning.  While  the 
instruction  does  not  have  to  lead  to  a 
standard  college  degree,  it  must  lead  to 
an  identifiable  educational,  professional 
or  vocational  objective. 

(Authority:  10  U.S.C  2131(b),  2136(b).  38 
use  3680;  Pub.  L  9ft-525.  Pub.  L  101-189 
sec..  642(d))  (Oct.  1,  1990). 

12.  In  §  21.7639  paragraph  (a) 
introductory  text  and  paragraph  (f)  are 
revised,  an  authority  citation  is  added  to 
paragraph  (a)  introductory  text,  and  the 
authority  citation  for  paragraph  (f)  is 
revised  and  paragraphs  (g).  (h).  (i)  and 
(j)  and  their  authority  citations  are 
added  to  read  as  follows: 

§  21 .7639    Conditions  which  resuH  in 
reduced  rates. 

•        •         •         •         * 

(a)  Absences.  A  reservist  enrolled  in  a 
course  not  leading  to  a  standard  college 
degree  will  have  his  or  her  educational 
assistance  reduced  for  any  day  of 
absence  which  occurs  before  December 
18,  1989,  and  which  exceeds  the 
maximum  allowable  absences  permitted 
in  this  paragraph. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C  3680 
Pub.  L.  98-525.  Pub.  L.  101-237)  (Dec.  18. 
1989). 

»  »       .  "•       -   •       -  « 

(0  Completion  of  baccalaureate 
requirements.  As  provided  in 
§  21.7636(b)(4)  no  educational 
assistance  may  be  paid  to  a  reservist 
who  is  restricted  in  the  ty-pes  of  training 
he  or  she  may  pursue  as  provided  in 
§  21.7540(b)(2)  and  (3),  and  who  has 
completed  a  course  of  instruction 
required  for  a  baccalaureate  degree  or 
the  equivalent  evidence  of  completion 
of  study.  Equivalent  evidence  of 
completion  of  study  may  include,  but  is 
not  limited  to,  a  copy  of  the  reservist's 
transcript  showing  that  he  or  she  has 
received  passing  grades  in  all  courses 
needed  to  obtain  a  baccalaureate  degree 
at  the  institution  of  higher  learning 
which  he  or  she  has  been  attending. 

(Authority:  10  U.S.C  2131;  Pub.  L.  98-525, 
Pub.  L  101-189.  sec  642(d))  (Oct.  1. 1990). 

(g)  Payment  for  independent  study.  A 
reservist  pursuing  only  independent 


study  shall  be  paid  educational 
assistance  at  the  quarter-time  rate 
regardless  of  the  number  of  credit  hours 
the  reservist  may  be  pursuing.  See 
§  21.7636(a). 

(Authority:  10  U.S.C  2136(b).  38  U.S.C 
3034(b);  Pub.  L  101-189)  (Oct.  1.  1990). 

(h)  Payment  for  correspondence 
courses.  A  reservist  who  is  pursuing  a 
correspondence  course  or  the 
correspondence  portion  of  a 
correspondence-residence  course  shall 
be  paid  55  percent  of  the  established 
charge  which  the  educational  institution 
requires  nonreservists  to  pay  for  the 
lessons — 

(1)  Which  the  reservist  has  co>npleted. 

(2)  Which  the  educational  institution 
has  serviced,  and 

(3)  For  which  pa>-ment  is  due. 

(Authority:  10  U.S.C  2131(fl:  Pub.  L  101- 
189)  (Oct.  1,  1990). 

(i)  Failure  to  work  sufficient  hours  of 
apprenticeship  and  other  on-job 
training.  (1)  For  any  calendar  month  in 
which  a  reservist  pursuing  an 
apprenticeship  or  other  on-job  training 
program  fails  to  complete  120  hours  of 
training,  VA  shall  reduce  the  rates 
specified  in  §21.763b(a)(2) 
proportionally.  In  this  computation  VA 
shall  round  the  nimiber  of  hours  worked 
to  the  nearest  multiple  of  eight. 

(2)  For  the  purpose  of  this  paragraph 
hours  worked  include  only — 

(i)  The  training  hours  the  reserviM 
worked,  and 

(ii)  All  hours  of  the  reservist's  related 
training  which  occiured  during  the 
standard  workweek  and  for  wWch  the 
reservist  received  wages.  (See 
§  21.7636(a)(2)(ii)  as  to  the  requirements 
for  full-time  training.) 

(Authority:  10  U.S.C  2131(d)(2):  Pub  L  101- 
189)  (Oct.  1.  1990). 

(j)  Payment  for  a  flight  training 
course.  A  reservist  who  is  pursuing  a 
flight  training  course  shall  be  paid  60 
percent  of  the  established  charge  for 
tuition  and  fees  (other  than  tuition  and 
fees  charged  for  or  attributable  to  solo 
fl)  ing  hours)  which  the  flight  school 
requires  similarly  circumstanced 
nonreservists  enrolled  in  the  same 
course  to  pay. 

(Authority:  10  U.S.C  2131(g);  Pub.  L  101- 
237)  (Sept.  30,  1990). 

13.  In  §  21.7640  paragraph  (a)  is 
revised,  the  authority  citation  for 
paragraph  (a)  is  revised  and  in 
paragraph  (d)(1)  the  phrase  "institution 
of  higher  learning"  is  revised  to  read 
"educational  institution". 
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S  21 .7640    Certifications  and  release  of 
payments. 

(a)  Payments  are  dependent  upon 
certifications.  A  reservist  must  be 
pursuing  a  program  of  education  in 
order  to  receive  payments.  To  ensure 
that  this  is  the  case,  the  provisions  of 
this  paragraph  must  be  met. 

(1)  VA  will  pay  educational  assistance 
to  a  reservist  (other  than  one  pursuing 

a  program  of  apprenticeship  or  other  on- 
job  training  or  a  correspondence  course, 
a  flight  training  course,  or  one  who 
qualifies  for  an  advance  payment)  only 
after — 

(i)  The  educational  institution  has 
certified  his  or  her  enrollment  as 
provided  in  §  21.7652;  and 

(ii)  VA  has  received  from  the 
individual  a  verification  of  the 
enrollment  or  a  verification  of  pursuit 
and  continued  enrollment,  as 
appropriate.  Generally,  this  verification 
will  be  required  monthly,  resulting  in 
monthly  payments. 

(2)  VA  will  pay  educational  assistance 
to  a  reservist  pursuing  a  program  of 
apprenticeship  or  other  on-job  training 
only  after — 

(i)  The  training  establishment  has 
certified  his  or  her  enrollment  in  the 
training  program  as  provided  in 
§21.7652;  and 

(ii)  VA  has  received  from  the  reservist 
and  the  training  establishment  a 
certification  of  hours  worked.  Generally, 
this  certification  will  be  required 
monthly,  resulting  in  a  monthly 
payment. 

(3)  VA  will  pay  educational  assistance 
to  a  reservist  who  is  pursuing  a 
correspondence  course  or  the 
correspondence  portion  of  a  combined 
correspondence-residence  course  only 
after — 

(i)  The  educational  institution  has 
certified  his  or  her  enrollment,  as 
provided  in  §21.7652; 

(ii)  VA  has  received  from  the  reservist 
a  certification  as  to  the  number  of 
lessons  completed  and  serviced  by  the 
educational  institution  and  for  which 
payment  is  due;  and 

(iii)  VA  has  received  from  the 
educational  institution  a  certification  or 
an  endorsement  on  the  reservist's 
certificate,  as  to  the  number  of  lessons 
completed  by  the  reservist  and  seniced 
by  the  educational  institution. 
Glenerally,  this  certification  will  be 
required  quarterly,  resulting  in  quarterly 
payments. 

(4)  VA  will  pay  educational  assistance 
to  a  reservist  who  is  pursuing  a  flight 
course  only  after — 

(i)  The  flight  school  has  certified  his 
or  her  enrollment  as  provided  in 
§21.7652; 


{ 


(ii)  VA  has  received  from  the  flight 
school  a  certification  as  to  the  number 
of  training  hours  completed  and  the 
charges  for  each  hour  of  training. 
Generally  these  certifications  are 
submitted  monthly,  resulting  in 
monthly  payments. 

(Authority:  10  U.S.C.  2131,  2136(b),  38  U.S.C. 
3680(b)  Pub.  L  98-525,  Pub.  L.  101-139) 
(Sept.  30.  1990,  Oct.  1,  1990). 

14.  In  §  21.7642  paragraphs  (a)(7)  and 
(8)  and  the  authority  citation  for 
paragraph  (a)  are  revised  and  paragraph 
{a)(9)  is  added  to  read  as  follows: 

§  21 .7642    Nonduplication  of  educational 
assistance, 
(a)*   •   • 

(7)  Section  903  of  the  Department  of 
Defense  Authorization  Act,  1981, 

(8)  The  Hostage  Relief  Act  of  1980,  or 

(9)  The  Omnibus  Diplomatic  Security 
Act  of  1986. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C  3695: 
Pub.  L.  98-525,  Pub.  L.  101-237)  (Dec.  18. 
1989). 

•  •  *  •  • 

15.  Section  21.7645  and  its  authority 
citations  are  added  to  read  as  follows: 

§  21.7645    Wortt-study  allowances. 

(a)  Eligibility.  Reservists  pursuing 
three-quarter-time  or  full-time  programs 
of  education  or  training  under  chapter 
106  are  eligible  to  receive  a  work-study 
allowance. 

(Authority:  38  U.S.C.  3485;  Pub.  L.  101-237) 
(May  1.  1990). 

(b)  Selection  criteria.  Whenever 
feasible  VA  will  give  priority  in 
selection  for  allowance  to  veterans  with 
service-connected  disabilities  rated  at 
30  percent  or  more.  VA  shall  consider 
the  following  additional  selection 
criteria: 

(1)  Need  of  the  reservist  to  augment 
his  or  her  educational  assistance 
allowance; 

(2)  Availability  to  the  reservist  of 
transportation  to  the  place  where  his  or 
her  services  are  to  be  performed; 

(3)  Motivation  of  the  reservist;  and 

(4)  CompaUbihty  of  the  work 
assigiunent  to  the  reservist's  physical 
condition. 

(Authority:  38  U.S.C.  3485;  Pub.  L.  101-237) 
(May  1,  1990). 

(c)  Utilization.  The  services  for  which 
the  reservist  is  being  paid  a  work-study 
allowance  may  be  utilized  in  connection 
with — 

(1)  Outreach  services  programs  as 
carried  out  under  the  supervision  of  a 
VA  employee; 

(2)  Preparation  and  processing  of 
necessary  papers  and  other  documents 
at  educational  institutions  or  regional 
offices  or  facilities  of  VA; 


(3)  Hospital  and  domiciliary  care  and 
medical  treatment  at  VA  facilities; 

(4)  Activities  relating  to  the 
administration  of  10  U.S.C.  ch.  106  at 
Department  of  Defense  facilities.  Coast 
Guard  facilities  or  National  Guard 
facilities;  and 

(5)  Any  other  appropriate  activity  of 
VA. 

(Authority:  38  U.S.C.  3485;  Pub.  L.  101-237. 
Pub.  L.  102-16)  (May  1,  1990)  (Mar.  22, 
1991). 

(d)  Rate  of  payment.  (1)  In  return  for 
the  reservist's  agreement  to  perform 
ser\  ices  for  VA  totaling  25  hours  times 
the  number  of  weeks  contained  in  an 
enrollment  period,  VA  will  pay  an 
allowance  in  an  amount  equal  to  the 
higher  of — 

(i)  The  hourly  minimum  wage  in 
effect  under  section  6(a}  of  the  Fair 
Labor  Standards  Act  of  1938  times  the 
number  of  hours  the  reservist  has  agreed 
to  work,  or 

(ii)  The  hourly  minimum  wage  under 
comparable  law  of  the  State  in  which 
the  services  are  to  be  performed  times 
the  number  of  hours  the  reservist  has 
agreed  to  work. 

(2)  VA  will  pay  proportionately  less  to 
reservists  who  agree  to  perform  a  lesser 
number  of  hours  of  services. 

(Authority:  38  U.S.C.  3485;  Pub.  L.  101-237) 
(May  1,  1990). 

(e)  Payment  in  advance.  VA  will  pay  - 
in  advance  an  amount  equal  to  40 
percent  of  the  total  amount  payable 
under  the  contract. 

(Authority:  38  U.S.C.  3485;  Pub.  L.  101-237) 
(May  1.  1990). 

(f)  Reservist  reduces  rate  of  training. 
In  the  event  the  reservist  ceases  to  be  at 
least  a  three-quarter-time  student  before 
completing  an  agreement,  the  reservist, 
with  the  approval  of  the  Director  of  the 
VA  field  station,  or  designee,  may  be 
permitted  to  complete  the  unworked 
portion  of  an  agreement  in  the  same 
term,  quarter  or  semester  in  which  the 
reservist  ceases  to  be  at  least  a  three- 
quarter-time  student  or  in  the 
immediately  following  term,  quarter  or 
semester. 

(Authority:  38  U.S.C.  3485;  Pub.  L.  101-237) 
(May  1,  1990). 

(g)  Reservist  terminates  training.  (1)  If 
the  reservist  terminates  all  training 
before  completing  an  agreement,  the 
Director  of  the  VA  field  station  or 
designee — 

(i)  May  permit  him  or  her  to  complete 
the  portion  of  the  agreement  represented 
by  the  money  VA  has  advanced  the 
reservist  for  which  he  or  she  has 
performed  no  service,  but 


(ii)  Will  not  permit  him  or  her  to 
complete  that  portion  of  an  agreement 
for  which  no  advance  has  been  made. 

(2)  The  reservist  must  complete  the 
allowed  portion  of  an  agreement  in  the 
same  or  immediately  following  term, 
quarter  or  semester  in  which  the 
reservist  terminates  training. 

(Authority:  38  U.S.C.  3485:  Pub.  L.  101-237)' 
(May  1,  1990). 

[h]  Indebtedness  for  unperformed 
service.  (1)  If  the  reservist  has  received 
an  advance  for  hours  of  unperformed 
service,  and  VA  has  evidence  that  he  or 
she  does  not  intend  to  perform  that 
.service,  the  advance — 

(i)  Will  be  a  debt  due  the  United 
States,  and 

(ii)  Will  be  subject  to  recovery'  the 
same  as  any  other  debt  due  the  United 
States. 

(2)  The  amount  of  indebtedness  for 
each  hour  of  unperformed  service  shall 
equal  the  hourly  wage  that  formed  the 
basis  for  the  contract. 

(Authoritv:  38  U.S.C.  3485;  Pub.  L.  101-237) 
(May  1.  1990). 

16.  In  §21.7653  the  title  of  the  section 
is  revised,  paragraphs  (c)  and  (d)  and 
their  authority  citations  are  revised  and 
paragraph  (e)  and  its  authority  citation 
are  added  to  read  as  follows: 

§  21 .7653.    Progress,  conduct  and 
attendance. 

•  •  *  •  a 

(c)  Satisfactory  attendance.  In  order  to 
receive  educational  assistance  for 
pursuit  of  a  program  of  education,  a 
reservist  must  maintain  satisfactory 
course  attendance.  VA  uill  discontinue 
educational  assistance  if  the  resenist 
does  not  maintain  satisfactory  course 
attendance.  Attendance  is  unsatisfactory 
if  the  reservist  does  not  attend  according 
to  the  regularly  prescribed  standards  of 
the  educational  institution  in  which  he 
or  she  is  enrolled. 

(Authority:  10  U.S.C  2136(b).  38  U.S.C.  3474; 
Pub.  L.  101-237)  (Dec.  18.  1989) 

(d)  Reports.  At  times  the 
unsatisfactory  progress,  conduct  or 
course  attendance  of  a  reservist  is 
caused  by  or  results  in  his  or  her 
interruption  or  termination  of  training. 
If  this  occurs,  the  interruption  or 
termination  shall  be  reported  in 
accordance  with  §  21.7656(a).  If  the 
reservist  continues  in  training  despite 
making  unsatisfactory  progress,  the  fact 
of  his  or  her  unsatisfactory  progress 
must  be  reported  to  VA,  within  the  time 
allowed  by  paragraphs  (d)(1)  and  (2)  of 
this  section. 

(1)  A  reservist's  progress  may  become 
unsatisfactory  as  a  result  of  the  grades 
he  or  she  receives.  The  educational 


institution  shall  report  such 
unsatisfactory  progress  to  VA  in  time  for 
VA  to  receive  it  before  the  earlier  of  the 
following  dates  is  reached: 

(i)  Thirty  days  from  the  date  on  which 
the  school  official,  who  is  responsible 
for  determining  whether  a  student  is 
making  progress,  first  received  the  final 
grade  report  which  establishes  that  the 
reservist  either  is  not  progressing 
satisfactorily,  or 

(ii)  Sixty  days  bom  the  last  day  of  the 
enrollment  period  during  which  the 
reservist  earned  the  grades  that  caused 
him  or  her  to  meet  the  unsatisfactory 
progress  standards. 

(2)  If  the  unsatisfactory  progress, 
conduct  or  attendance  of  the  reservist  is 
caused  by  any  factors  other  than  the 
grades  which  he  or  she  receives,  the 
educational  institution  shall  report  the 
imsatis  factory  progress,  conduct  or 
attendance  of  the  reservist  to  VA  in  time 
for  VA  to  receive  it  within  30  days  of 
the  date  on  which  the  progress,  conduct 
or  attendance  of  the  reservist  becomes 
unsatisfactory. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C.  3474; 
Pub.  L.  98-525,  Pub.  L.  101-189.  Pub.  L. 
101-237)  (Oct.  1,  1990)  (Dec.  18.  1989). 

(e)  Reentrance  after  discontinuance. 
(1)  Reentrance  may  be  for  the  same 
program,  for  a  revised  program,  or  for  an 
entirely  different  program  depending  on 
the  cause  of  the  discontinuance  and  the 
removal  of  that  cause. 

(2)  A  reservist  may  be  reentered 
following  discontinuance  because  of 
unsatisfactory  attendance,  conduct  or 
progress  when  either  of  the  following 
sets  of  conditions  exists: 

(i)  The  reservist  resumes  enrollment 
at  the  same  educational  institution  in 
the  same  program  of  education  and  the 
educational  institution  has  both 
approved  the  reservist's  reenrollment 
and  certified  it  to  VA;  or 

(ii)  In  all  other  cases  VA  determines 
that— 

(A)  The  cause  of  the  unsatisfactory 
attendance,  conduct  or  progress  in  the 
previous  program  has  been  removed  and 
is  not  likely  to  recur,  and 

(B)  The  program  which  the  reservist 
now  proposes  to  pursue  is  suitable  to 
his  or  her  aptitudes,  interests  and 
abilities. 

(Authority:  10  U.S.C.  2136(b).  38  U.SXl  3474. 
Pub  L.  101-237)  (Dec.  18.  1989). 

17.  Section  21 .7654  is  revised  to  read 
as  follows: 

§21.7654    Pursuit  and  at}sences. 

.*\s  stated  in  §21. 7640(a)  except  when 
a  reservist  is  piu-suing  a  correspondence 
course  or  a  flight  training  course,  a 
reservist  must  submit  a  verification  to 
VA  each  mDnth  of  his  or  her  enrollment 


during  the  period  for  which  the  reservist 
is  to  be  paid.  This  verification  shall  be 
in  the  form  prescribed  by  the  Secretary. 

(al  Requirements  for  all  reservists.  (1) 
The  periodic  verification  by  all 
reservists  will  attest  to  the  following 
items  as  to  the  period  verified,  when 
applicable: 

(i)  Actual  attendance. 

(ii)  Continued  enrollment  in  and 
pursuit  of  the  course. 

(iii)  The  reservist's  iznsatisfactory 
progress,  conduct  or  attendance. 

(iv)  Date  of  interruption  or 
termination  of  training. 

(v)  Changes  in  the  number  of  credit 
hours  or  in  the  number  of  clock  hours 
of  attendance. 

(vi)  The  award  of  nonpunitive  grades. 

(vii)  Any  otfier  changes  or 
modifications  in  the  course  as  certified 
at  enrollment. 

(2)  The  verification  of  enrollment  or 
the  verification  of  pursuit  and 
continued  enrollment  must — 

(i)  Contain  the  information  required 
by  paragraph  (a)(1)  of  this  section  for 
release  of  payment. 

(ii)  Be  signed  by  th§  reservist  on  or 
after  the  final  date  of  the  reporting 
period. and 

(iii)  Show  the  date  on  which  it  was 
signed. 

(Authority:  10  U.S.C  2136(b).  38  U.S.C 
3680(g);  Pub.  L.  101-237). 

(b)  Additional  requirements  for 
apprenticeships  and  other  on-job 
training  programs.  (1)  When  a  reservist 
is  pursuing  an  apprenticeship  or  other 
on-job  training  he  or  she  must  certify 
training  monthly  by  reporting  the 
number  of  hours  worked. 

(2)  The  information  provided  by  the 
reservist  must  be  verified  by  the  training 
establishment.  See  §21.7640. 

(Authority:  38  U.S.C.  2136(b).  38  US  C 
3680(a):  Pub.  L.  101-189)  (Oa.  1.  1990) 

18.  In  §21.7672  paragraph  (d)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

§  21.7672    Measurement  of  courses  not 
leading  to  a  standard  college  degree. 

•         •         *         «         * 

(d)  Mixed  credit-hours  and  clock-hour 
measurement  (conversion  to  equivalent 
clock  hours).  (1)  When  a  course  not 
leading  to  a  standard  college  degree  in 
which  the  reservist  is  enrolled  cannot 
qualify  for  credit-hour  measurement 
under  either  p&ragraph  (b)  or  (c)  of  this 
section,  VA  will  measure  the  course  on 
a  combined  clock-hour  and  credit-hour 
basis  when  the  provisions  of  paragraph 
(d)(1)  are  met. 

(i)  The  course  in  which  the  reservist 
is  enrolled — 

(A)  Is  offered  by  an  institution  of 
higher  learning,  and 
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(B)  Does  not  lead  to  a  standard  college 
degree;  and 

(li)  The  institution  of  higher  learning 
requires  as  part  of  the  reservist's 
program  of  education  one  or  more  unit 
subjects  for  which  credit  is  granted 
toward  a  standard  college  degree. 

(2)  When  measuring  a  reservist's 
enrollment  during  a  semester  or  quarter 
when  he  or  she  is  pursuing  one  or  more 
courses  which  the  educational 
institution  measures  on  a  credit-hour 
basis.  VA  will  convert  the  credit  to 
equivalent  clock  hours  as  provided  in 
paragraph  (d)(3)  of  this  section,  and 
combine  them  with  the  clock  hours  of 
the  other  courses  measured  by  the 
school  on  that  basis,  as  provided  in 
paragraph  (d)(4)  of  this  section. 

(3)  VA  shall— 

(i)  Determine  the  equivalent  clock 
hour  factor  by  dividing  the  number  of 
clock  ho.u^  which  constitute  full  time 
for  the  enrollment  as  stated  in  paragraph 
(e)  or  (f)  of  this  section  by  the  number 
of  credit  hours  which  constitute  a  full 
time  undergraduate  exu-ollment  at  the 
educational  institution  as  stated  in 
paragraph  (a)  of  this  section,  and 

(ii)  Except  as  provided  in  paragrap>h 
(d)(5)  and  (6)  of  this  section,  multiply 
the  number  of  credit  hoiu^  in  which  the 
reservist  is  enrolled  by  the  equivalent 
clock  hour  factor  as  determined  by 
paragraph  (d)(3)(i)  of  this  section.  This 
will  result  in  the  number  of  equivalent 
clock  hours  in  which  the  reservist  is 
enrolled. 

(4)  VA  will  add  the  number  of  clock 
hours  in  which  the  reservist  is  enrolled 
to  the  number  of  equivalent  clock  hours 
in  which  he  or  she  is  enrolled.  The 
result  will  be  compared  to  paragraph  (e) 
or  (f)  to  determine  the  reservist's 
training  time. 

(5)  When  the  number  of  class  sessions 
per  credit  hours  is  so  low  that 

§  21.4272(f)(2)(ii)  or  (3)  would  control 
the  way  in  which  VA  would  measure 
those  credit  hours.  VA  will  make  the 
calculations  required  by  paragraph 
(d)(3)(ii)  of  this  section  by  multiplying 
the  number  of  class  sessions  determined 
by  the  equivalent  clock  hour  factor. 

(6)  When  the  reservist  is  attending  a 
nonstandard  term.  VA  will  make  the 
calculations  required  by  paragraph 
(d)(3)(ii)  of  this  section  by  determining 
the  equivalent  credit  hours  in  which  the 
reservist  is  enrolled  as  provided  in 

§  21.4272(g).  and  multiplying  the 
equivalent  credit  hours  by  the 
equivalent  clock  hour  factor. 

(7)  In  calculations  required  by  this 
paragraph,  fractions  of  an  equivalent 
clock  hour  vtall  be  dropped. 

«        •        •        •        • 

(Authority:  38  U.S.C.  3688(e);  Pub.  L.  101- 
237)  (Dec.  18.  1989). 


19.  In  §21.7700  paragraph  (a)  is 
revised  and  an  authority  citation  is 
added  to  read  as  follows: 

§  21 .7700    State  approving  agencies. 

***** 

(a)  §21.4150— Designation. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C.  3670, 
3671,  3672,  3674;  Pub.  L.  101-189)  (Oct.  1.  - 
1990). 

***** 

20.  In  §  21.7720  paragraphs  (a),  (b)(1) 
introductory  text,  (b)(l)(i),  (b)(l)(vi)  and 
(b)(l)(ix)  are  revised;  paragraph  (b)(l)(x) 
is  added  and  the  authority  citations  for 
paragraphs  (a)  and  fb)  are  revised  to 
read  as  follows: 

§  21 .7720    Course  approval. 

(a)  Courses  must  be  approved.  (1)  A 
course  of  education  offered  by  an 
educational  institution  must  be 
approved  by — 

(i)  The  State  approving  agency  for  the 
State  in  which  the  educational - 
institution  is  located,  or 

(ii)  The  State  approving  agency  which 
has  appropriate  approval  authority,  or 

(iii)  VA,  where  appropriate.  In 
determining  when  it  is  appropriate  for 
VA  to  approve  a  course,  VA  will  apply 
the  provisions  of  §  21.4250(b)(3)  and 
(c)(2)(i),  (ii).  (iii)  and  (iv). 

(2)  A  coiu-se  approved  under  38 
U.S.C.  ch.  36  is  approved  for  purposes 
of  10  U.S.C.  ch.  106  provided  it  is  not 
a  course  of  instruction  beyond  the 
baccalaureate  degree  level. 

(Authority:  10  U.S.C.  2131(c),  2136(b),  38 
U.S.C.  3672;  Pub.  L.  98-525,  Pub.  L.  101- 
189)  (Oct.  1. 1990). 

(b)  Course  approval  criteria.  (1)  In 
administering  benefits  payable  under  10 
U.S.C.  ch.  106,  VA  and,  where 
appropriate,  the  State  approving 
agencies,  shall  apply  the  following 
sections: 

(i)  §  21.4250  (except  paragraph 
(c)(1)) — Approval  of  courses. 
***** 

(vi)§21.4258 — Notice  of  approval; 

***** 

(ix)  §  21.4265  (except  paragraphs  (a), 
(e)  and  (g)) — Practical  training  approved 
as  institutional  training  or  on-job 
training; 

(x)  §  21.4266 — Courses  offered  at 
subsidiary  branches  or  extensions. 

(Authority:  10  U.S.C  2131(c).  2136(b):  Pub. 
L.  101-189)  (Oct.  1,1990). 

21.  In  §  21.7722  the  introductory  text 
is  removed;  paragraphs  (c),  (d),  (e),  (f), 
(g),  (h),  (i).  (j).  (k),  (1).  (m).  (n)  and  (o) 
are  removed  and  reserved;  paragraphs 
(a)  and  (b)  are  revised  and  their 
authority  citations  are  added  to  read  as 
follows: 


§  2t.7722    Courses  and  enrollments  which 
may  not  be  approved. 

(a)  Courses  and  enrollments  which 
may  not  be  approved.  The  Secretary  of 
Veterans  Affairs  may  not  approve  an 
enrollment  by  a  reservist  in,  and  a  State 
approving  agency  may  not  approve  for 
training  under  10  U.S.C.  ch.  106 — 

(1)  A  bartending  or  personality 
development  course; 

(2)  A  course  offered  by  radio; 

(3)  A  course  offered  by  a  graduate 
school  leading  to  a  graduate  degree  or  a 
graduate  certificate; 

(4)  A  medical,  dental,  or  an 
osteopathic  internship  or  residency; 

(5)  An  institutional  course  for  the 
objective  of  nursie's  aide  or  a 
nonaccredited  nursing  course  which 
does  not  meet  the  licensing 
requirements  in  the  State  where  the 
course  is  offered. 

(Authority:  10  U.S.C.  2131(c),  2136(b),  38 
U.S.C.  3473;  Pub.  L.  98-525. Ihib.  L.  101-189. 
Pub.  L.  101-237)  (Sept.  30. 1990)  (Oct.l. 
1990). 

(b)  A  State  approving  agency  (or  V A 
when  acting  as  a  State  approving 
agency)  may  approve  the  following 
courses  for  training  under  10  U.S.C.  ch. 
106,  but  VA  may  not  approve  an 
enrollment  by  a  reservist  who  is  not 
eligible  to  pursue  all  types  of  training  in 
this  subpart  as  provided  in 
§21.7540(b)(2)and(3): 

(1)  A  correspondence  course; 

(2)  A  cooperative  course; 

(3)  An  apprenticeship  or  other  on-job 
training  program; 

(4)  A  nursing  course  offered  by  an 
autonomous  school  of  nursing;       ' 

(5)  A  medical  or  dental  specialty   . 
course  not  offered  by  an  institution  of " ' 
higber  learning; 

(6)  A  refresher,  remedial  or  deficiency 
course;  or 

(7)  A  course  or  combination  of 
courses  consisting  solely  of  independent 
study. 

(Authority:  10  U.S.C.  2131,  2136(b):  Pub.  L 
101-189)  (Oct.  1.  1990.1. 

«  *  *  *  * 

[FR  Doc.  94-20405  Filed  9-1-94;  8:45  am] 

BILUNQ  CODE  8320-01-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Special  Bulk  Third-Class  Rates — State 
or  Local  Voting  Registration  Officials 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  On  May  13,  1993,  the 
President  signed  into  law  Public  Law 


103-31,  the  National  Voter  Registration 
Act  of  1993,  amending  Title  39,  United 
States  Code,  by  adding  section  3629. 
The  amendment  authorizes  voting 
registration  officials  to  mail  certain 
third-class  matter  at  the  special  bulk 
third-class  rates,  effective  January  1. 
1995.  This  notice  contains  regulations 
that  the  Postal  Service  proposes  for 
implementing  this  legislation. 
DATES:  Comments  must  be  received  on 
or  before  October  3.  1994. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Manager. 
Mailing  Standards,  USPS  Headquarters, 
475  L'Enfant  Plaza  SW.  Washington,  DC 
20260-2419.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  in  Room  6800  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Collins,  (202)  268-5316. 
SUPPLEMENTARY  INFORMATION:  The 
National  Voter  Registration  Act  of  1993 
states  that  the  Postal  Ser\ice  shall  make 
available  to  a  state  or  local  voting 
registration  official  the  rate  for  any  class 
of  mail  that  is  available  to  a  qualified 
nonprofit  organization  under  39  U.S.C. 
3626  for  the  purpose  of  making  a 
mailing  that  the  official  certifies  is 
required  by  the  Act.  The  law  applies 
only  to  state  or  local  voting  registration 
officials  in  those  states  and  the  District 
of  Columbia  that  require  a  voler  to 
register  to  vote  before  the  date  of  voting 
in  a  general  election  for  public  office.  In 
accordance  with  this  legislation,  the 
Postal  Service  proposes,an  amendment 
to  Domestic  Mail  Manual  (DMM) 
section  E370.3.0  to  describe  the  mailers 
eligible  for  an  authorization  to  mail  at 
the  special  rates,  and  to  DMM  E370.5.0 
to  describe  the  rnatter  that  may  be 
mailed  by  those  entitled  to  mail  at  the 
special  rates  under  the  new  provision. 

As  information,  the  procedures  for 
mailers  seeking  authorization  under  the 
new  provisions,  and  mailing  under 
these  authorizations,  will  be  similar  to 
those  for  nonprofit  organizations 
mailing  at  the  special  rates.  Each  state 
and  local  voting  registration  official 
must  submit  Form  3624.  Application  to 
Mail  at  Special  Bulk  Third-Class  Rates, 
at  each  post  office  where  materials  will 
be  mailed  at  the  special  bulk  third-class 
rates.  Voting  registration  officials  will 
not  be  allowed  to  mail  at  the  special 
rates  before  receiving  an  authorization 
ft-om  the  Postal  Ser\'ice.  After 
submitting  an  application,  the  voting 
registration  official  may  mail  qualifying 
material  under  a  pending  arrangement 
through  arrangements  with  the 
postmaster.  If  the  application  is 


approved,  the  Postal  Service  will  refund 
to  the  voting  registration  official  the 
difference  in  postage  paid  between  the 
regular  rates  and  the  special  bulk  third- 
class  rates  for  mailings  made  after  the 
effective  date  of  the  authorization.  The 
authorization  should  be  requested,  and 
will  be  issued,  by  the  title  of  the  official 
head  of  the  government  agency 
responsible  for  the  registration  of  voters. 
As  with  all  mailers  authorized  to  mail 
at  the  special  rates,  only  third-class 
matter,  deposited  in  prescribed 
minimum  quantities  and  prepared  in 
accordance  with  postal  regulations,  is 
eligible  tor  these  rates.  In  addition  to 
these  general  requirements,  the  material 
must  also  be  required  or  authorized  by 
the  Act.  Finally,  mailers  must  complete 
arid  dfeposit  with  each  permit  imprint 
mailing  the  appropriate  mailing 
statement:  Form  3602-N,  Statement  of 
Mailing  With  Permit  Imprint  Third- 
Class  Mail  (Nonprofit  Rates  Only);  or 
Form  3602-PVN.  Plant-VerifiedDrop 
Shipment  (PVDS)  Consolidated  Mailing 
Statement  Register  Third-Class  (Special 
Rates  Only:  Permit  Imprint).  The 
certification  sections  on  the  statements 
will  be  modified  by  inserting  a  new  item 
number  6  as  follows  and  renumbering 
current  item  6  as  item  7: 

"The  signature  of  a  mailer  certifies  that; 

*   *  (6)  the  mailing,  if  made  by  a  voting 
registration  official,  is  required  or  authorized 
by  the  National  Voter  Registration  Act  of 
1993:  *  •  *." 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a).  the 
Postal  Sen,ice  invites  comments  on  the 
following  proposed  revisions  of  the 
DMM.  incorporated  by  reference  in  the 
Code  of  Federal  Regulations.  See  39  CFR 
part  111, 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART1 11— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401.  403.  404.  3001-3011.  3201-3219.  3403- 
3406.3621,  3626.5001. 

2.  In  the  Domestic  Mail  Manual, 
section  E370  is  amended  by  revising 
E370.3.0  and  E370.5.0.  The  proposed 
text  is  as  follows: 


3.0    Qualified  Political  Committees  and 
State  or  Local  Voting  Registration 
Official 


3.2  Definitions 

For  the  standards  in  3.1: 

•        »        »        •        • 

(Add  3.3  as  follows:) 

3.3  State  or  Local  Voting  Registration 
Official 

Voting  registration  officials  in  a  state 
or  the  District  of  Columbia  are 
authorized  to  mail  certain  third -ctlass 
materials  at  the  special  bulk  third-class 
rates  under  the  National  Voter 
Registration  Act  of  1993  (see  5.10). 


5.0    Eligible  Matter 

•  *        •        •        • 

[Renumber  current  5.10  as  5.11  and 
add  new  5.10  as  follows:! 

5.10    Voting  Registration  Official 

The  voting  registration  official  may 
mail,  at  the  special  rates,  only  qualifying 
third-class  matter  that  is  required  or 
authorized  to  be  mailed  at  those  rates  by 
the  National  Voter  Registration  Act  of 
1993. 

•  •         •         .         • 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
jFR  Doc  94-21753  Filed  9-1-94;  8:45  ami 

BILUNG  CODE  7710-12-P 


E-Eligibility 

*•*■•« 

E370    Special  (Nonprofit)  Bulk  Rates 

•        •        *        •        * 

(Change  title  of  3.0  as  follows:) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MN20-1-S880;  FRL-5064-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  December  11. 1992.  the 
Minnesota  Pollution  Control  Agency 
(MPCA)  submitted  proposed  revisions 
to  its  State  Implementation  Plan  (SIP) 
for  sulfur  dioxide  (SO2).  In  the  proposed 
revisions.  MPCA  is  attempting  to 
demonstrate  attainment  and 
maintenance  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for  SO; 
as  required  by  Sections  110  and  172  of 
the  Clean  Air  Act.  42  U.S.C.  7410  and 
7502.  The  submittal  consists  of 
Administrative  Orders  representing  the 


JMI 
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St.  Paul  Park/ Ashland  area  of  Air 
Quality  Control  Region  (AQCR)  131.  In 
this  action,  USEPA  is  proposing  to 
disapprove  the  State's  submittal  based 
on  enforceability  and  attainment 
demonstration  concerns.  The  MPCA 
must  address  the  concerns  detailed  in 
this  action  and  submit  the 
Administrative  Order  to  USEPA  before 
the  end  of  the  30-day  comment  period. 
If  no  other  substantive,  adverse 
comments  are  received  and  MPCA 
adequately  responds  the  USEPA 's 
concerns  before  the  end  of  the  30-day 
comment  period,  DSEPA  intends  to 
proceed  with  a  direct  final  approval  of 
the  submittal.  If,  however,  the  concerns 
are  not  adequately  addressed  before  that 
time.  USEPA  will  finalize  the 
disapproval.  The  direct  final  rulemaking 
would  provide  an  opportunity  for  the 
public  to  comment  on  the  final 
rulemaking  action. 
DATES:  Comments  on  this  requested 
revision  and  on  the  proposed  USEPA 
action  must  be  received  by  October  3. 
1994. 

ADDRESSES:  Copies  of  the  SIP  revision 
request  and  USEPA's  analysis  are 
available  for  inspection  at  the  following 
address:  (It  Is  recommended  that  you 
telephone  Randy  Robinson  at  312  353- 
6713,  before  visiting  the  Region  5 
office.)  U.S.  Environriiental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

Written  comments  should  be  sent  to: 
William  L.  MacDowell,  Chief, 
Regulation  Development  Section,  Air 
Enforcement  Branch  (AE-17J).  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Regulation 
Development  Section,  Air  Enforcement 
Branch  (AE-17J).  U.S.  Environmental 
Protection  Agency,  Region  5,  Chicago. 
Illinois  606C4. 

SUPPLEMENTARY  INFORMATIOH: 

>  I.  Summary  of  State  Submittal 

On  December  11, 1992.  the  Minnesota 
Pollution  Control  Agency  (MPCA) 
submitted  a  revision  to  the  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SO2)  in  Air  Quality  Control 
Region  (AQCK)  131  to  the  United  SUtes 
Environmental  Protection  Agency 
(USEPA).  The  seven-county 
metropolitan  area  (AQCR  131)  has  been 
designated,  by  the  USEPA,  as 
nonattainment  for  SO2  (40  CF.R. 
81.324).  The  submittal  is  intended  to 
demonstrate  attainment  of  the  National 
Ambient  Air  Quabty  Standards 
(NAAQS)  for  SO3  in  AQCR  131  for  the 


area  surrounding  the  Ashland 
Fetroleiun  Company.  The  remainder  of 
the  area  (Dakota  Coimty/Pine  Bend  and 
the  rest  of  the  Twin  Cities)  is  being 
addressed  in  separate  rulemakings. 

Background 

The  USEPA  published  the  designation 
of  AQCR  131  as  a  primary 
nonattainment  area  for  SO2  on  March  3. 
1978  (43  PR  8962).  The  MPCA 
submitted  a  final  SO2  plan  on  August  4. 
1980.  USEPA  published  its  final  rule 
approving  and  promulgating  the 
Minnesota  Part  D  SIP  for  SO2  for  AQCR 
131  on  April  8, 1981  t46  FR  20997).  The 
MPCA  submitted  a  request  for 
redesignation  to  attainment  of  AQCR 
1 31 .  except  for  the  Pine  Bend  area  of 
Dakota  County,  on  September  2, 1983. 
The  redesignation  request  included 
permits  for  several  facilities,  as  well  as, 
monitoring  data  and  dispersion 
modeling  intended  to  support  the 
request. 

The  USEPA  requested  several 
revisions  to  the  permits  and  compliance 
data  included  in  the  1983  submittal.  In 
addition,  the  Stack  Height  Rule 
promulgated  on  July  8. 1985,  required   - 
the  State  to  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  had  been  affected  by 
stack  height  credit  above  Good 
Engineering  Practice  (CEP)  stack  height 
or  by  other  dispersion  techniques.  As  a 
result  of  this  review.  MPCA  determined 
that  Ashland  Petroleum  Company  (in 
addition  to  NSP-Riverside.  and  Koch 
Refining  Company-Pine  Bend)  would 
require  additional  permit  revisions  due 
to  modeled  violations  using  the  reduced 
creditable  stack  heights. 

Given  the  numerous  changes  which 
had  occurred  since  the  original 
redesignation  request  was  submitted  in 
1983,  the  submittal  was  withdrawn  by 
the  MPCA.  A  new  SIP  revision  for 
Ashland  Refining  Company  was 
submitted  on  June  30,  1987.  A  SIP 
revision  and  redesignation  request  for 
the  remainder  of  AQCR  131,  excluding 
the  Pine  Bend  area  of  Dakota  County, 
was  submitted  by  the  MPCA  on 
September  10, 1987.  The  MPCA  later 
vdthdrew  the  June  30, 1987,  SIP 
revision  because  Ashland  Refining 
Company  could  not  meet  one  of  the 
emission  limits  Usted  in  the  permit. 
On  December  11, 1992,  the  MPCA 
submitted  a  SIP  revision  for  SO2  for  the 
St.  Paul  Park/Ashland  area  of  AQCR 
131.  The  submittal  includes  an 
Administrative  Order  for  Ashland 
Petroleiun  Company — St.  Paul  Park 
Refinery,  in  addition  to  dispersion 
modeling  and  technical  support 
intended  to  show  that  the  limits  in  the 
Administrative  Order  are  sufficient  to 


attain  the  NAAQS  for  SO2  in  the  AQCR 
131  nonattainment  area  near  Ashland 
Petroleum  Company. 

II.  Attainment  Demonstration  Review 

This  section  will  provide  a  general 
description  of  the  State  submittal 
followed  by  USEPA's  review  of  the 
attainment  demonstration,  including 
modeling  specifics  of  the 
Administrative  Order  for  the  Ashland 
Petroleum  Company.  A  more  detailed 
description  of  the  Administrative  Order 
and  the  attaiiunent  demonstration  is 
included  in  the  technical  support 
document  associated  with  this  action. 

Description  of  State  Emission  Inventory 

The  emission  units  at  the  Ashland 
Refining  Company — St.  Paul  Park 
facility  that  discharge  sulfur  dioxide  to 
the  atmosphere  are:  three  process  steam 
boilers,  27  process  heaters,  one 
fluidized  catalytic  cracker  regenerator, 
two  sulfur  recovery  units  with  a 
common  Shell  Claus  Offgas  Treatment 
(SCOT)  tailgas  unit,  two  diesel 
generators  and  heater  decoking 
operations.  Specific  emission  limits  and 
operating  limits  are  listed  in  the 
administrative  order  for  these  sources. 
In  addition,  sulfur  control  limits  are 
appUed  to  the  diesel  fuel  and  hydcogen 
sulfide  limits  are  applied  to  the  refinery 
gas.  Compliance  with  the  emission 
limitations  and  operating  restrictions 
shall  be  demonstrated  through  the 
combined  use  of  continuous  emission 
monitors  (CEMS)  designed  to  measure 
SO2  emissions,  continuous  monitoring 
systems  (CMS)  that  record  fuel  fiowrate, 
and  hydrogen  sulfide  content,  and 
regular  fuel  analysis  and  supplier 
certification  to  determine  the  sulfur 
content  and  heating  value  of  the  fuel  oil 
and  diesel  fuel.  A  stack  test  will  be  used 
to  determine  initial  compliance  at 
Eanission  Point  15  (SRU's  and  SCOT, 
and  boilers  4  *  6).  It  has  been 
determined,  based  on  guidance  in  the 
"General  Preamble  for  Future  Proposed 
Rulemakings."  published  in  the  Federal 
Register  on  April  16. 1992  (57  FR 
13498).  that  the  compliance  methods 
listed  above  provide  for  continuous 
compliance  monitoring. 

Description  of  State  General  Modeling 
Methodology  .  . 

The  modeling  techniques  used  in  the 
demonstration  are  based  on  the 
modeling  guidelines  in  place  at  the  time 
the  analyses  were  performed  (i.e., 
"Guideline  on  Air  Quality  Models, 
(Revised),"  July  1986,  including 
"Supplement  A,"  July  1987). 


Model 

The  dispersion  modeling  conducted 
for  this  demonstration  was  performed 
using  the  Industrial  Source  Complex 
Short-Term  (ISCST)  model  (version 
90346)  for  calculation  of  the  24-hour,  3- 
hour,  and  annual  concentrations.  The 
model  was  run  using  the  regulatory 
default  option  and  urban  mode  3 
(McElroy-Pooler)  dispersion 
coefficients.  Although  a  land  use 
analysis  around  Ashland  Refining 
Company  would  classify  the  area  as 
rural,  urban  dispersion  coefficients  were 
applied  based  on  the  results  of  a 
preliminary  model/monitor  comparison 
study  which  indicated  that  the  available 
rural  models  underpredict  ambient 
concentrations.  To  assure  attainment. 
MPCA  foimd  it  necessary  to  apply  the 
more  conservative  urban  dispersion 
coefficients.  The  State  did  not  use  the 
most  recent  version  of  the  Industrial 
Source  Complex  model,  known  as  ISC2. 
The  MPCA  had  completed  the  modeling 
to  determine  appropriate  SIP  limits 
before  the  ISC2  model  was  released. 
,  Therefore,  based  on  USEPA  guidance 
concerning  grandfathering  in  the 
January  2. 1985.  memorandum  from 
Joseph  A.  Tikvart,  Chief,  Source 
Receptor  Analysis  Branch,  to  the 
Regional  Modeling  Contacts,  the  use  of 
the  ISCS2  version  90346  model  is 
acceptable  for  this  particular  submittal. 
Future  modeling  of  the  AQCR  131  area 
will  need  to  be  conducted  using  the 
ISC2  model. 

Meteorological  Data 

The  analysis  used  1  year  of  on-site 
meteorological  data  (1988).  As  a 
comparison,  the  MPCA  conducted 
supplemental  modeling  using  1973- 
1977  Minneapolis  Airport  surface 
meteorological  data,  and  St.  Cloud 
mixing  height  data.  The  results  showed 
that  the  on-site  meteorological  data 
resulted  in  higher  predicted  3-hour  and 
24-hour  concentrations.  However,  both 
data  sets  produced  concentrations 
demonstrating  modeled  attainment  of 
the  SO2  NAAQS.  Background 
concentrations  of  SO2  from  sources  not 
included  in  the  modeling  inventory 
were  determined  based  on  consideration 
of  previous  background  values.  Historic 
monitoring  data  (1984)  was  considered 
in  ascertaining  the  SO2  unmodeled 
background  concentration.  The 
modeling  inventory  also  included  many 
minor  sources  whose  collective 
contributions  were  classified  in  the 
submittal  as  "background."  These 
modeled  "background"  values,  along 
with  the  monitored  values,  were 
included  in  the  critical  concentrations 


identified  in  the  attainment 
demonstration. 

Receptor  Grid 

.   The  sulfur  impacts  were  calculated 
over  a  4-kilometer  by  4-kilometer  area 
with  100  meter  resolution.  Terrain 
effects  were  considered.  Complex 
terrain  impacts  were  determined  by 
using  the  COMPLEXl  model  run  in  the 
VALLEY  mode.  The  predicted  24-hour 
concentrations  for  the  complex  run  was 
less  than  the  ISCST  simple  terrain  run; 
therefore,  ISCST  results  were  used  for 
establishing  the  SO2  emission  limits  in 
Ashland's  Administrative  Order. 

GEP  Determinations 

All  Ashland  Refinery  stacks  were 
modeled  using  the  lesser  of  the  actual 
stack  height  or  65  meters.  Building 
downwash  was  not  incorporated  in  the 
original  attainment  demonstration 
because  MPCA  maintained  the  stack 
heights  at  the  facility  were  sufficiently 
high  to  avoid  downwash.  The  USEPA 
requested,  and  received  from  the  State, 
documentation  demonstrating  that  the 
significant  sources  at  the  facility  were 
not  subject  to  building  dovmwash. 

Interstate  Impacts 

Section  110(a)(2)  of  the  Clean  Air  Act 
requires  that  the  Minnesota  SIP  prohibit 
emissions  which  would  prevent 
attainment  or  maintenance  of  the 
NAAQS  in  any  other  State.  The 
Wisconsin  border  is  approximately  40 
kilometers  (km)  to  the  east  of  the 
sources  included  in  this  attainment 
demonstration.  For  each  source  which 
was  explicitly  modeled  in  this 
submittal,  attainment  in  the  adjacent 
State  was  demonstrated  through 
supplemental  dispersion  modeling.  This 
modeling  showed  either  decreasing  or 
steady'concentration  gradients  in  the 
direction  of  the  adjacent  State  and 
demonstrated  that  SO2  emissions 
allowed  in  Mirmesota  would  not 
prevent  attainment  or  maintenance  of 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  in  Wisconsin. 

Comments 

The  USEPA  has  identified 
deficiencies  in  the  Ashland  Petroleum 
Company  Administrative  Order  that  the 
MPCA  must  adequately  address  before 
the  USEPA  can  proceed  with  a  final 
approval.  The  deficiencies  are  presented 
in  the  following  comments. 

(1)  On  page  6,  under  the  definition  of 
24-hour  average,  the>vord  "quality" 
must  be  replaced  by  the  word 
"quantity." 

(2)  On  page  9,  Section  I.C.2.  states  that 
"the  company  is  allowed  to  conduct 
decoking  operations  at  each  process 


heater  not  more  than  72  hours  in  each 
calendar  quarter."  However,  the 
modeling  demonstration  appears  to 
have  based  the  decoking  emissions  op 
operations  restricted  to  72  hours  per 
year.  The  restriction  in  the  order  must 
reflect  the  same  operating  hours  as  the 
attainment  demonstration  (72  hours  per 
year). 

(3)  On  page  10.  Section  I.C.4.a.2. 
limits  the  amount  of  hydrogen  sulfide  in 
the  refinery  gas  to  no  more  than  162 
ppm  as  an  average  for  any  consecutive 
3-hour  pyeriod.  In  the  order,  this  limit 
does  not  apply  during  "periods  of 
startup,  shutdown,  breakdown, 
maintenance  and  repair  of  the  fuel  gas 
amine  system.  SRUl.  SRU2.  the  tailgas 
recovery  unit  (SCOT),  the  heav^ 
distillate  hydrotreater.  and  significant 
decreases  in  hydrogen  production."  The 
emissions  used  in  die  modeled 
attainment  demonstration  for  the 
refinery  gas  sources  appear  to  be  based 
on  the  hydrogen  sulfide  limit  on  the 
refinery  gas.  Allowing  exemptions  to  the 
hydrogen  sulfide  limit  during  the  time 
periods  mentioned  above  may 
jeopardize  the  SO2  standards. 

The  "Guideline  on  Air  Quality 
Models  (Revised),  including 
Supplement  A."  dated  June  1987, 
allows  exclusion  of  emissions  due  to 
malfunctions  from  the  modeling 
demonstration.  The  non-malfunction 
related  time  periods  either  must  be 
removed  from  paragraph  I.C.4.a.2.  or  it 
must  be  shown  that  the  SO2  standards 
are  not  violated  during  these  periods. 

(4)  On  page  28,  Section  VI.D..  the 
order  states  that  "no  facility  shall  be 
permitted  to  operate  if  it  experiences  an 
unreasonable  breakdovm  frequency  of 
control  equipment."  This  provision  is 
unenforceable  and  must  be  removed. 

(5)  On  page  29.  Section  Vl.G.. 
references  to  more  stringent 
requirements  must  be  removed.  The 
final  sentence  should  read  "To  the 
extent  that  any  Federal  or  State  statute, 
rule,  permit,  order,  stipulation 
agreement,  consent  decree  or  schedule 
of  compliance  now  in  force  or 
subsequently  issued  imposes  limits  and 
requires  actions  additional  to  those 
required  in  this  Order,  the  Company 
shall  comply  with  the  additional 
requirements  of  the  Federal  or  State 
statute,  rule,  permit,  order,  stipulation 
agreement,  consent  decree,  or  schedule 
of  compliance." 

(6)  A  recent  USEPA  enforcement 
inspection  of  the  facility  showed  that  a 
b>-pass  route  is  available  for  emissions 
from  the  sulfur  reduction  units  1  and  2.    j 
When  the  bypass  is  utilized,  emissions     1 
do  not  go  through  the  tail  gas  unit  or  the 
incinerator  and  are  not  monitored. 
There  is  no  information  in  the  order  or 
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the  technical  support  which  discusses 
potential  emissions,  the  reason  for 
bypass,  or  frequency  of  use  of  this 
bypass  route.  It  is  reasonable  to  expect 
that  the  short-term  SOj  National 
Ambient  Air  Quality  Standard  (NAAQS) 
may  be  in  jeopardy  during  bypass 
operations.  Information  must  be 
provided  which  demonstrates  that  the 
SO2  NAAQS  are  not  violated  when 
using  the  bypass  associated  with  the 
sulfur  reduction  units.  The  information 
must  include  why  bypass  routes  are 
used,  the  frequency  of  use,  and  the 
associated  sulfur  emissions.  In  addition, 
bypass  information  must  be  included  in 
the  notification  requirements  listed 
imder  Section  V.C. 

(7)  In  Exhibit  2,  Section  E.I.,  should 
be  entitled  "Sources  not  subject  to  New 
Source  Performance  Standards."  Also, 
in  Section  E.l.a.l.  and  2,  should  state 
the  testing  capacity  may  be  "specified 
by  the  MPCA  and/or  USEPA." 

Further  comments  are  docxunented  in 
the  Technical  Support  Document  (TSD), 
dated  March  18, 1994. 

Section  1 72  Requirements 

Air  Quality  Control  Region  131  is 
designated  as  a  nonattainment  area  for 
the  primary  NAAQS  for  sulfur  dioxide. 
As  a  result,  sulfur  dioxide 
nonattainment  area  plans  must  meet  the 
requirements  of  Subpart  I  of  Part  D  of 
Subchapter  I  of  the  Clean  Air  Act, 
particularly  Section  172(c).  Guidance  on 
the  requirements  of  Section  172  is  given 
in  the  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990;  Proposed 
Rule;  published  April  16, 1992  at  57  FR 
13498. 

Section  172(c)(1)  states  that  plans 
must  require  reasonably  available 
control  measures  (RACT).  The  General 
Preamble  states  that  "the  definition  of 
RACT  for  SO2  is  that  control  technology 
which  is  necessary  to  achieve  the 
NAAQS."  Minnesota's  submittal 
includes  air  dispersion  modeling 
designed  to  show  that,  when  the 
comments  are  adequately  addressed,  the 
area  will  achieve  attainment  of  the  SO2 
NAAQS  with  the  control  measures  fully 
implemented,  and  therefore  satisfy  the 
RACT  requirement  of  Section  172(c)(1). 

Section  172(c)(2)  states  that  plans 
shall  require  reasonable  further 
progress.  The  term  "reasonable  further 
progress"  is  defined  in  Section  171(1)  as 
"such  annual  incremental  reductions  in 
emissions  of  the  relevant  air  pollutant  as 
are  required  by  this  part  or  may 
reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date."  These 
measures  are  not  applicable  because  the 


Administrative  Order  ensures 
attainment  of  the  SO2  NAAQS  by 
February  1994. 

Section  172(c)l3)  requires  a  suitable 
emission  inventory.  A  suitable 
inventory  of  SO2  emissions  was 
included  in  the  submittal. 

Section  172(c)(4)  mandates  that  any 
stationary  source  growth  margin 
included  in  the  SIP  must  be  expressly 
identified  and  quantified.  Zero  growth 
margin  was  provided  for  in  the 
submittal. 

Section  172(c)(5)  mandates  a  suitable 
permit  program  for  new  and  modified 
major  stationary  sources.  A  new  source 
permitting  program  for  nonattainment 
areas  was  approved  on  April  28, 1994 
(59  FR  21939). 

Section  1 72(c)(6)  requires  enforceable 
limitations  sufficient  to  provide  for 
attainment.  The  Administrative  Order 
provides  emission  limitations,  operating 
requirements,  and  compliance 
schedules.  When  the  concerns 
identified  previously  in  this  action  are 
adequately  addressed,  the  plan  will  then 
demonstrate,  through  air  dispersion 
modeling,  that  the  fully  implemented 
control  measures  achieve  attainment  of 
the  SO2  NAAQS. 

Section  172(c)(7)  mandates 
satisfaction  of  Section  110(a)(2). 
Principal  among  the  requirements  of 
Section  110(a)(2)  are  requirements  that 
the  State  adopt  its  bmitations  following 
a  suitable  opportimity  for  public 
comment.  The  MPCA  Commissioner  has 
certified  that  the  public  hearing  was 
noticed  on  November  9,  1992,  and  was 
held  on  December  15,  1992.  Section 
172(c)(8)  states  that  the  Administrator, 
in  some  circumstances,  may  allow  the 
use  of  equivalent  modeling  emission 
inventory,  and  planning  procedures. 
MPCA  did  not  seek  this  authorization. 

Section  172(c)(9)  requires  the  plan  to 
provide  for  implementation  of  specific 
measures  to  be  undertaken  if  the  area 
fails  to  make  reasonable  further  progress 
(i.e.,  contingency  measures),  or  to  attain 
the  primary  NAAQS  by  the  attainment 
date  applicable  under  this  part.  The 
General  Preamble,  referenced  above, 
provides  guidance  on  SIP  requirements 
for  SO2  nonattainment  areas.  It 
discusses  contingency  measures  for  SO2 
and  states  that  it  is  unlikely  for  an  area 
to  implement  SO2  controls  and  fail  to 
attain  the  NAAQS.  TBerefore,  USEPA 
interprets  "contingency  measures"  for 
SO2  to  include  the  ability  to  rely  on 
comprehensive  State  programs  to     - 
identify  violations  and  to  provide  for 
compliance  and  enforcement. 
Minnesota  Stat.  §  115.071  provides  that 
the  provisions  issued  by  the  MPCA  may 
be  enforced  by  various  means.  The 
orders  also  contain  reporting 


requirements  necessary  to  determine 
compliance.  Given  this  information,  it 
has  been  determined  that  the  submittal 
contains  appropriate  contingency 
measures. 

III.  Proposed  Rulemaking  Action 

The  USEPA  is  proposing  to 
disapprove  the  Minnesota  SIP  revision 
for  SO2  for  the  St.  Paul  Park/ Ashland 
area  of  AQCR  131.  However,  if  the 
above  comments,  detailed  in  this  action, 
are  adequately  addressed  in  revisions  I0 
this  plan,  and  those  revisions  are 
submitted  to  USEPA  by  the  end  of  the 
30-day  comment  period,  then,  assuming 
no  other  substantive  adverse  public 
comments  are  received,  USEPA  intends 
to  pubhsh  a  direct  final  rulemaking 
approving  the  SIP  revision  as  a  whole 
including  the  supplemental  submittal. 
If,  at  the  end  of  the  30-day  comment 
period,  the  issues  are  still  unresolved, 
final  rulemaking  disapproving  the  SIP 
revision  will  be  promulgated. 

Public  comments  are  solicited  on  the 
requested  SIP  revision  and  on  USEPA 's 
proposal  to  disapprove.  Public 
comments  received  by  October  3, 1994 
will  be  considered  in  the  development 
of  USEPA 's  final  rulemaking  action. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors, 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Administrator  for  the  Office  of  Air  and 
Radiation  on  October  4, 1993  (Michael 
Shapiro's  memorandum  to  Regional 
Administrators).  A  future  notice  will 
inform  the  general  pubUc  of  these 
tables.  Under  the  revised  tables,  this 
action  remains  classified  as  Table  2.  The 
Office  of  Management  and  Budget  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Under  the  Regulatory  Flexibility  Ait, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 


entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

USEPA's  disapproval  of  the  State 
request  under  Section  110  and 
Subchapter  I.  Part  D  of  the  CAA  does 
not  affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing Federal  requirements  remaining 
in  place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  state  enforceability. 
Moreo\-er.  USEPA's  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
becau.se  it  does  not  remove  existing 
requirements  nor  does  it^impose  any 
new  Federal  requirements. 

List  of  Subiects  in  40  CFR  Part  52 

Air  Pollution  Control.  Environmental 
protection,  Incorporation  by  Reference. 
Reporting  and  record  keeping 
requirements.  Sulfur  dioxide. 

Authorily:  42  U.S.C  740T-7fi71(q) " 
Dated:  August  22.  T994. 
Valdjks  V.  Adamkus. 

fif^ifmiil  Administrator 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  45 
(FAR  Case 91 -111] 

Federal  Acquisition  Regulation; 
Commercially  Available  Government- 
Furnished  Material 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Spa<» 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agenc>- 
.Acquisition  Council  (CAAC)  and  the 
Defense  Acquisition  Regulations 
Council  (DARC)  are  proposing  chanp?s 
to  the  Federal  Acquisition  Regulation 
(FAR)  to  require  contractors  to  provide 
all  material  for  performing  Government 
contracts,  except  when  Govemment- 
fumisbed  materia)  is  necessary-  to 
achie\'e  significant  economy, 
standardization,  or  expedited 
production,  or  when  it  is  otherwise  in 
theCovemmwit's  interest.  Also, 
material  to  be  furnished  by  the 
Government  shall  be  Hsted  in  the 
r;ontra<.t.  This  regulatory  action  was  not 


subject  to  Office  of  Management  and 
Budget  review  pursuant  to  Executive 
Order  No.  12866  dated  September  30, 
1993. 

DATES:  Comments  should  be  submitted 
on  or  before  November  1.  1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  WTitten  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets.  NW. 
Room  4037.  Washington,  DC  20405. 
Please  cite  FAR  case  91-1 1 1  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  COMTACT: 

Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  91-111. 

SUPPLEMENTARY  fNFORMATION: 
A.  Regulatory  Flexibility  Act 

-  Tl)e  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulators- 
Flexibility  Act.  5  U.S.C.  601.  et  seq.. 
because  only  a  small  amount  of  all 
Goveriiment-fumished  material  by 
acquisition  cost  is  accountable  to 
contracts  with  small  business  and  other 
interested  parties.  An  Initial  Regulator)- 
Flexibility  Ajialysis  has.  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  also  be  considered  in 
accordance  with  5  U.S.C  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601.  et  seq. 
(FAR  case  91-111).  in  correspondence. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  propKised  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  ef  seq. 

List  of  Subjects  in  48  CFR  Part  45 

Go\-emment  procurement. 
Datnd:  August  24,  1994. 
Albert  A.  Vicxhiolla. 

Director,  Office  of  Federal  Acquisition  Policy. 

Tlierefore.  it  is  proposed  that  48  CFR 
part  45  be  amended  as  set  forth  below: 


PART  45-GOVERNMENT  PROPERTY 

1.  The  authority  citation  for  48  CFR 

part  45  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.SXl 
c;hapter  137:  and  42  U.SC.  2473(d. 

2.  Section  45.303-1  is  revised  to  read 
as  follows: 

§45.303-1     Policy. 

Contractors  shall  provide  all  material, 
especially  general  purpose,  off-the-shelf 
commercial  property  for  performing 
Gov-emment  contracts,  except  when 
Government-furnished  material  is 
necessary  to  achieve  significant 
economy,  standardization,  or  e.vjvdited 
production,  or  when  it  is  otheru  ^st  in 
the  Government's  interest.  Maieiial  to 
be  furnished  by  the  Government  shall  be 
listed  in  the  contract. 

jFR  D<)c.  94-21513  Filed  9-1-94:  8:45  ami 
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48  CFR  Parts  45  and  52 


(FAR  Case  91-114) 

Federal  Acquisition  Regulation;  Use  of 
Government  Facilities  on  A  No-Charge 
Basis 

AGENCIES:  Department  of  Defen.se  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  (CAAC)  and  the 
Defense  Acquisition  Regulations 
Council  (DARC)  are  proposing  to  amend 
the  Federal  Acquisition  Regulation 
(FAR)  to  add  two  new  clauses  entitled. 
"Schedule  of  Government-Furnished 
Property"  and  "Use  on  No-Charge 
Basis— Go\ernment  Facilities,  Special 
Test  Equipment  and  Special  Tooling". 
The  Government  property  clau.sas  have 
been  changed  to  reference  the 
"Schedule  of  Government-Furnished 
Property"  clause.  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  (OMB)  review  pursuant  to 
Executive  Order  No.  12866  dated 
September  30.  1993. 

DATES:  Comments  should  be  submitted 
on  or  before  Nov-ember  1. 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  WTitten  comments  to:  General 
Ser\-ices  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  NW.. 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  91-114  in  all 
correspondence  related  to  this  case. 


JMI 
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FOn  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAR  case  91-114. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

As  part  of  the  Defense  Management 
Review,  the  DARC  reviewed  regulatory 
text  and  clauses  at  the  component  level 
of  the  military  departments  for  possible 
elimination  or  combination  into  higher 
level  regulations.  Based  on  that  review, 
two  clauses  are  recommended  for 
inclusion  into  the  FAR.  Schedule  of 
Government-Furnished  Property  and 
Use  on  No-Charge-Basis — Government 
Facilities,  Special  Test  Equipment  and 
Special  Tooling.  The  first  clause  will  be 
used  by  contracting  officers  to  describe 
the  items  of  Government-furnished 
property  to  be  provided  to  the 
contractor,  and  the  second  clause  will 
authorize  for  the  contractor's  use  on  a 
no-charge  basis.  Government  facilities, 
special  test  equipment  and  special 
tooling.  These  clauses  provide  controls 
on  the  use  of  Government  property  by 
identifying  the  items  of  property 
furnished  under  a  contract  or  used  on  a 
no-charge  basis,  and  the  clauses  also 
describe  the  obligations  of  both  parties 
in  regard  to  the  property. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  enlities 
within  the  meaning  of  the  Rogulatdrv 
Flexibility  Act,  5  U.S.C.  601.  ft  stq'. 
because  the  clauses  identify  and- 
authorize  property  for  u.se  by  the 
contractor  which  is  mutually  beneficial 
to  both  parties  and  do  not  burden  the 
contractor.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  However,  comments 
are  invited  from  small  businesses  and 
other  interested  parties.  Such  comments 
must  be  submitted  separatelv  and 
should  cite  5  U.S.C.  f.Ol,  et  .seq..  (FAR 
case  91-114),  in  correspondence. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  0MB  under  44  U.S.C.  3501. 
f.'i  seq.  Therefore,  the  Paperwork 
Reduction  Act  does  not  apply. 

List  of  Subjects  in  48  CFR  Parts  45  and 
52 

(Tovernnient  prot:urement. 


Date(i^  August  24.  1994.  _ 
Albert  A.  Vicchiolla, 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  45  and  52  be  amended  as  set  forth 
below: 

PART  45— GOVERNMENT  PROPERTY 

1.  The  authority  citation  for  48  CFR 
parts  45  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c).  ' 

2.  Section  45.106  is  amended  by 
revising  paragraphs  (b)(1),  (f)(1).  and  (g); 
and  by  adding  paragraphs  (h)  and  (i)  to 
read  as  follows: 

45.106    Government  property  clauses. 

*  «         *         *         * 

(b)(1)  The  contracting  officer  .shall 
insert  the  clause  at  52.245-2, 
Government  Property  (Fixed-Price 
Contracts),  in  solicitations  andcontracts 
when  a  fixed-price  contract  is 
contemplated,  if  Government  property 
is  to  be  furni.shed  under  the  contract, 
except  as  provided  in  paragraphs  (d) 
and  (e)  of  this  section. 

•  *        *        *        *- 

(0(1)  The  contracting  officer  shall   . 
insert  the  clause  at  52.245-5, 
Government  Property  (Cost- 
Reimbursement,  Time-and-Ma1erial,  or 
Ixibor-Hour  Contracts),  in  solicitations 
and  contracts  when  a  cost- 
reimbursement,  time-and-material,  or 
labor-hour  contract  is  contemplated,  if 
Government  property  is  to  be  furnished 
under  the  contract,  except  as  provided 
in  paragraph  (d)  of  this  secrtion.- 
***** 

(g)  The  contracting  officer  shall  insert 
the  clause  at  52.245-6.  Liability  for 
Government  Property  (Demolition 
Services  Contracts),  in  addition  to  the 
clauses  prescribed  at  37.304.  in 
solicitations  and  contracts  for 
dismantling,  demolition,  or  removal  of 
improvements,  if  Government  property 
is  to  be  furnished  under  the  contract. 

(h)  The  contracting  offii:er  shall  insert 
the  cl.'iuse  at  52.24.5-20,  Schedule  of 
Government-Furnished  Property,  in 
solic  itations  and  contracts  if 
Government  property  is  to  be  furnished 
under  the  <.ontract. 

(i)  The  contracting  offi(  er  shall  insert 
the  clause  at  52.245-21,  Use  on-a  No- 
Charge  Basis — Government  Facilities. 
Spe(  ial  Test  Equipment,  and  SpfH.ial 
Tooling,  in  .solicitations  and  contra«;ts  if 
Crovernment  facilities,  special  test 
equipment,  or  special  tooling, 
accountable  under  another  ( qntract(s). 
is  authorized  for  use. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.245-2    [Amended] 

3.  Sei.tion  52.245-2  is  amended  in — 

(a)  The  clause  heading  by  removing 
••(DEC  1989)"  and  inserting  ■(Date)'  in 
its  place; 

(b)  Paragraph  (a)(1)  after  the  word 
"Schedule"  by  inserting  "of 
Government-Furnished  Property  clause 
of  this  contract,"  and  by  removing  the 
parenthetical  at  the  end  of  the 
paragraph; 

(c)  Paragraphs  (a)(2>and  (b)(2)  after 
the  word  "Schedule"  by  inserting  "of 
Government-Furnished  Property  clause 
of  this  contract,";  and 

(d)  Paragraph  (j)(2)  after  the  word 
"Schedule"  by  inserting  "of 
Government-Furnished  Property  clause 
of  this  contract,",  and  by  inserting 
"-furnished"  between  the  words 
"Government  property". 

4.  Section  52.245-3  is  amended  by 
revising  the  introductory  paragraph; 
removing  in  the  clause  heading  "(APR 
1984)"  and  inserting  "(Date)";  removing 
the  designation  of  paragraph  (a)  and 
revising  the  first  sentence;  removing 
paragraph  (b);  and  removing  the 
derivation  line  following  "(End  of 
clause)"  to  read  as  follows: 

52.245-3    Identification  of  government- 
furnished  property 

As  prescribed  in  45.106(c).  insert  the 
follow  ing  clause: 

IDENTIFICATION  OF  GOVERNMENT-    >■- 
Fl'RNLSHED  PROPERTY  (DATE) 

The  Government  will  furnish  to  the 
Contractor  theiJovernnient-furnished 
property  identified  inihe  .Sthediilr  of    . 
r.overnment-Fumished.Properfy  clause  of 
this  contract,  to  be  incorporated  or  installed 
into  the  work  or  used  in  performins  th<' 
contract.  •   *    * 

(End  of  tliiuse)  - 

52.245^    [Amended] 

5.  Section  52.245-4  is  amended  in  the 
clause  heading  by  removing  "(APR 
1984)"  arid  inserting  "(Date)";  in 
paragraph  (a)  introductory-  te.xt  after  the 
word  "Schedule"  by  adding  "of 
Government-Furnished  Property  clause 
of  this  contract,":  and  removing  the 
derivation  line  following  "(End  of 
clause)" 

52.245-5    [Amended] 

6.  Section  52.245-5  is  amended  in  the 
clause  heading  by  removing  "(J.AN 
JHoG)"  and  inserting  "(Date)  ";  and  after 
the  word  "Schedule"  in  paragraphs 
(n)(2),  (a)(3),  and  (i)(2)  by  inserting  "of 
Covi3rnnient-P'urnished  Property  clause 
of  this  c:pntrat.t, ". 

7.  Sec;tion  52.245-7  is  amended  by 
revising  the  introductory  paragraph  and 


the  first  sentence  in  paragraph  (b)(2);  in 
the  clause  heading  by  removing  "(APR 
1984)"  and  inserting  "(Date)":  in 
paragraph  (e)  after  the  word  "Schedule^ 
by  inserting  "of  Government-Furnished 
Property  clause  of  this  contrad,";  and 
by  removing  the  15  derivations  lines 
following  "(End  of  clause)"  to  read  a.s 
follows:  •^;;^, 

52.245-7    Government  property 
(consolidated  facilities. 

As  prescribed  in  45.302-C)(a),  insert 
the  following  clause:* 

GOVERNMENT  PROPERTY 
ICONSOUDATED  FACILITIES)  {iy\n:) 

•  »         *         •         • 

(b)  •   •   • 

(2)  The  Government,  subject  to  the 
provisions-of  t))is  contract,  shall  hirnish  to 
the  Cx>nlractor  the  facilities  identified  in  the 
.Schedule  of  Govemment-Fumished  Projierty 
clause  of  this  contract.  *   *   ' 

♦  •         •         *         « 

(End  of  clause) 

8.  Section  52.245-10  is  amended  by 
revising  the  introductory  paragraph  and 
the.first  .sentence  in  paragraph  (b)(2);  in 
the  clause  heading  by  removing  "(APR 


.1984)"  and  inserting  "(Date)";  in 
paragraph <g)(2)(i)  after  the  word 
"Schedule"  by  inserting  "of 
Government-Furnished  Property  clau.se 
of  this  contract";  and  by  removing  the 
10  derivation  lines  following  "(End  of 
clause)"  to  read  as  follows: 

52.245-10    Government  property  (facilities 
acquisition)! 

As  prescribed  in  45.302-6(d).  in.sert 
the  following  clause: 

GOVERNMENT  PROreRTY  (FACILITIES 
ACqi!ISmON)(DATE) 

•  •  *         •         .      -        . 

•«  *     ,  •  •         , 

(2)  The  Government.  subj»TCt  to  the 
provisions  of  this  contract,  shall  furnish  to. 
the  Contractor  the  facilities  identified  in  the 
.S<;hedule  of  Cnvemment-Fumished  Property 
clause  of  tliisiuntract.  *   *   * 

*  •  •  .       •  • 

(End  of  clause) 

9.  Section  52.245-13  is  revised  to  read 
as  follows: 


52.245-13    Accountable  facilities  (nonprofit 
educational  institutions). 

As  prescribed  in  45.302-7(1}),  the 
contracting  officer  may  in.sert  the 
following  clause: 

AtrOllNTABLE  FACILITIES  (NONPROFIT 
EDI  iCJkTIONAL  INSTITUTIONS)  (DATE) 

The  facilititn.  accountable  under  this 
cuntnict  arc  those  facilities  hirnishcd  or 
acquired  under  this  conUact  and  thus*; 
facilities  furnished  or  acquired  under  those 
related  contracts  that  are  specifically 
identified  in  the  .Schedule  of  Govcrnmont- 
Furnished  Pniperty  clause  of  this  contract. 
(End  of  clausp) 

10.  Sections  52.245-XX  and  52.245- 
XX  are  added  to  read  as  follows: 

.  52.245-XX    Schedule  of  government- 
furnished  property. 

As  presc  ribed  in  45.106(h),  in.sert  the 
following  clause: 

.SCHEDI ILE  OF  GOVERNMENT  I IKSLSMFD 
PROPERTY-  (DATE) 

(a)  The  (k>vernmenf  will  make  available  to 
the  (>}ntractf)r  for  performance  of  work  undtf 
this  contract,  the  Government  property 

identififHi  below  or  in  Attachment '_* 

of  this  contract. 


Item* 


National  stock 
No." 


AcquisftKxi 
cost" 


Quantity' 


Date  to  be  Iv- 

ni  shed  to 

contractor" 


(bl  The<:on tractor  shall  use  this  pmperry 
inthe  performance  of  this  contract  at  the 
following  sites*** 


.ind  at  other  location(s)  as  may  be  approved 
by  the  Contracting  Officer. 

(c)  Under  the  Governmoat  pro|)erty  clause 
of  this  contract,  the  Contractor  is  resjxmsible 
tor  the  identified  property. 

*  The  CJ)ntracting  Officer  shall  insert  the 
ntta<:hment  number  or  "not  applicable". 

*  *  The  Contracting  Officer  shall  insert  a 
description  of  the  item(s).  national  stocii 
nnmlwfr  (NSN)  (if  NSN|s  not  available, 
include  Commercial  and  Government  Entity 
(CAGE)  Code,  if  applicable,  and 

-  manufatturers  part  number),  acr^uisition  cost 
littontract  under  which  the  item  is  furnished 
has  btien  awarded),  quantity,  and  date  the 
[iToperty  will  t>e  furnished  to  (he  Contractor 

*  *  "The  Contracting  Officer  shall  insert 
applicable  site(s)  where  property  will  be . 
used,  if  known. 

(End  of  clause) 


S2.245-XX    Use  on  a  no-cfiarge  t>asis — 
government  facilities,  special  test 
equipment,  and  special  tooting.  * 

As  prescribed  in  45.106(i).  insert  the 
following  clause: 

I  rSE  ON  A  NO-aiARGE  BASIJv- 
GOVERNMENT  FACILITIES.  SPECIAL  TE.ST 
EQIJIPMENT.  AND  .SPECIAL  TOOUNG 
(DATE) 

In  the  performing  this  contract,  the 
(imtractor  is  .luthorized  to  use  on  a  no- 
charge  ImsIs  the<k>vemmenf-owned 
facilities,  special  test  equipment,  and  special 
tooling  pmvidf-d  to  the  (>>ntractnr  under  the 
(.()nfract(s)  si^ocified  below  and  identified  in 
the  Coiilrartiiig  (Officers  letter  approving  use 
of  the  pmpcrty.  Use  is  authorized  on  the 
basis  that  it  will  not  interfere  with 
pel  forniance  of  the  Government  conUii<i(s) 
under  which  the  property  was  originally 
furnished.  Use-shall  be  m  accordance  with 
the  terms  and  conditions  of  th(^se  contracts 
and  the  Contracting  Officers  apprrjval  letter. 
Contract  No.{s):    ■ — '. 


(Insert  thi;  contract  numb<?rCs)  under  which 
the  Government  property  is  accountable.) 
(End  of  clause) 

IFR  Doc  94-21514  Filed  9-1-94;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  1-Year  Finding  for  a 
Petition  To  List  the  Pacific  Coast 
Population  of  the  Cactus  Wren  Under 
the  Endangered  Species  Act 

agency:  Fi.sh  and  Wildlife  Servii:e.      ' 
Interior. 

ACTION:  Notice  of  1-year  petition 
finding. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Ser\'ice).  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act), 
announces  n  1-ynar  finding  on  a  petition 
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to  add  the  Pacific  coast  population  of 
the  cactus  wren  (Campylorhyncbus 
brunneicapillus  couesi)  to  the  List  of 
Endangered  and  Threatened  Wildlife. 
After  a  review  of  all  available  scientific 
and  commercial  information,  the 
Service  determines  that  listing  is  not 
warranted  at  this  time  and  hereby 
transfers  the  petitioned  entity  from 
category  2  to  category  3B  of  the 
Candidate  Notice  of  Review.  The 
Service  concludes  that  the  cactus  wrens 
occupying  coastal  southern  California 
do  not  constitute  a  distinct  population 
segment.  Therefore,  the  Service 
concludes  that  the  Pacific  coast 
population  of  the  cactus  wren  is  not  a 
iistable  entity. 

DATES:  The  finding  announced  in  this 
document  was  made  on  August  29, 
1994.  Comments  and  information  may 
be  submitted  imtil  further  notice. 
ADDRESSES:  Comments  and  materials 
regarding  this  petition  finding  may  be 
submitted  to  the  Field  Supervisor,  U.S. 
Fish  and  WildUfe  Service,  Carlsbad 
Field  Office,  2730  Loker  Avenue  West, 
Carlsbad,  California  92008.  The 
complete  file  for  this  notice,  including 
the  petitions,  administrative  finding, 
supporting  data,  and  comments,  is 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gail  C.  Kobetich,  Field  Supervisor, 
at  the  address  listed  above  (telephone 
619/431-9440). 

-  SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  section  4(b)(3)(B)  of  the 
Act,  the  Service  is  required  to  make  a 
finding  within  12  months  of  the  date  of 
the  receipt  of  a  petition  to  revise  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants  on  whether  the 
petition  is  (a)  not  warranted,  (b) 
warranted,  or  (c)  warranted  but 
precluded  for  immediate  proposal  by 
other  proposals  of  higher  priority. 
Section  4(b)(3)(C)  requires  that  petitions 
for  which  the  requested  action  is  foimd 
to  be  "warranted  but  precluded"  should 
be  treated  as  though  resubmitted  on  the 
date  of  such  finding.  Therefore,  a 
subsequent  finding  should  be  made 
within  12  months. 

On  September  21, 1990,  the  Service 
received  petitions  from  the  San  Diego 
Biodiversity  Project  and  Palomar 
Audubon  Society  to  list  the  "San  Diego 
cactus  wren",  Campyhrhynchus 
brunneicapillus  sandiegensis,  as  an 
endangered  species  pursuant  to  section 
4  of  the  Act.  The  San  Diego  cactus  wren, 
as  described,  occurs  from  San  Juan 
Creek  in  southern  Orange  County 


through  western  San  Diego  County 
southward  to  Valle  de  las  Palmas  in  Baja 
Cahfomia,  which  is  just  south  of  the 
U.S.-Mexico  border. 

The  American  Ornithologists'  Union 
Committee  on  Classification  and 
Nomenclature  (Corrunittee)  did  not 
recognize  the  San  Diego  cactus  wren  (C 
b.  sandiegensis]  as  a  subspecies  of  the 
cactus  wren  [Campylorhyncbus 
brunneicapillus).  The  Committee  has 
concluded  that  C.  b.  sandiegensis  is 
intermediate  between  C.  b.  couesi.  a 
widespread  subspecies  found  in 
southwestern  United  States  and 
northern,  mainland  Mexico,  and  C.  b. 
bryanti,  a  suspecies  recognized  as   . 
occurring  from  San  Diego  County, 
California,  to  northern  Baja  California. 
Mexico  (B.  Monroe,  in  litt.,  1990,  R. 
Banks,  in  litt,  1994). 

The  Service  considers  the  Committee 
to  be  the  recognized  authority  on  the 
taxonomy  of  die  birds  of  North  America, 
Since  the  conclusion  of  the  committee 
is  that  C.  b.  sandiegensis  likely  only 
represents  an  intermediate  form 
between  two  recognized  subspecies  o£ 
cactus  wren,  it  is  not  currently  under 
consideration  for  addition  to  the  Federal 
List  of  Endangered  and  Threatened 
Wildhfe  and  Plants. 

On  March  22, 1991.  the  Service 
announced  its  90-day  finding  on  the 
petitions  (56  FR  12146).  and  indicated 
that  we  would  treat  the  petitions  to  list 
C.  b.  sandiegensis  as  a  petition  to  list  the 
coastal  population  of  C.  b.  couesi, 
because  the  cactus  wrens  residing  in 
coastal  California  may  be  disjunct  from 
other  cactus  wrens,  and  may  constitute 
a  distinct  vertebrate  population  segment 
that  could  qualify  for  listing  under  the 
Act.  Under  section  3(15)  of  the  Act  the 
term  "species"  includes  any  distinct 
population  segment  of  any  species  of 
vertebrate  fish  and  wildlife  which 
interbreeds  when  mature.  Thus,  we 
indicated  that  the  petition  had 
presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted.  Based  upon  our 
reevaluation  of  information  received, 
the  Service  concludes  that  the  coastal 
population  of  cactus  wren  consists  of 
,  Pacific  coastal  portions  of  C.  b  couesi 
and  C.  b.  bryanti. 

However,  Congressional  intent 
indicates  that  the  Service  is  to  list 
populations  only  "sparingly".  In 
determining  the  appropriateness  of 
listing  a  vertebrate  population  segment 
under  the  Act,  the  Service  considers 
available  scientific  evidence  regarding 
the  population's  discreetness  or 
distinctiveness  and  regarding  the 
population's  significance  to  the  species 
as  a  whole. 


The  cactus ivren  is  a  resident  species, 
and  numbers  of  cactus  wrens  residing  in 
coastal  sage  scrub  of  coastal  southern 
California  have  declined  as  a  result  of 
the  expressed  effects  of  many  of  the 
same  factors  that  have  similarly 
impacted  the  largely  sympatric, 
threatened  coastal  California 
gnatcatcher  [Polioptila  californica 
califomica).  All  of  the  published 
literature  on  the  status  of  coastal  sage 
scrub  vegetation  types  in  California 
supports  the  conclusion  that  this  plant 
community  is  one  of  the  most  depleted 
habitat  types  in  the  United  States. 

However,  it  is  currently  evident  that 
the  cactus  wrens  residing  in  coastal  sage 
scrub  plant  communities  are  not  distinct 
from  other  cactus  wrens.  Therefore, 
cactus  wrens  occupying  coastal 
southern  California  do  not  constitute  a 
distinct  vertebrate  population  segment. 
For  instance,  although  the  coastal  birds 
almost  always  nest  in  cactus,  cactus  is 
a  preferred  nesting  substrate  of  cactus 
wrens  elsewhere  in  California  and  in  the 
remainder  of  the  species'  range  in  the 
United  States.  Perhaps  more 
importantly,  no  apparent  morphological 
or  other  morphometric  differences  have 
been  detected  to  date  that  distinguish 
coastal  birds  from  other  cactus  wrens. 

In  addition,  it  is  apparent  that  the 
habitat  preference  of  coastal  birds 
(coastal  sage  scrub)  does  not  readily 
separate  them  from  other  members  of 
the  subspecies.  Several  treatments  exist 
describing  various  types  of  scrub 
communities  in  southern  California  and 
Baja  California.  The  coastal  sage  scrub 
plant  formation  grades  into  coastal 
succulent  scrub  and  eventually  into 
Sonoran  desert  scrub.  Although  some 
gaps  in  the  range  of  the  species  may 
exist,  birds  representing  C.  b.  bryanti  or 
C  b.  couesi,  as  currently  defined  by  the 
Am^can  Ornithologist's  Union  (R. 
Banks,  in  litt.,  1994),  likely  occupy  all 
of  these  "scrub"  plant  communities  or 
formations.  Hence,  because  cactus 
wrens  evidently  occupy  several  plant 
communities  and  are  not  isolated  in 
habitat,  the  Service  concludes  that 
providing  protection  pursuant  to  the  Act 
for  birds  living  in  some  (but  not  all)  of 
these  plant  communities  and  habitats  is 
inappropriate. 

Furthermore,  the  cactus  wrens 
occupying  coastal  southern  California 
are  not  likely  significant  to  the 
continued  existence  of  a  species  that 
occurs  in  portions  of  southern 
Cahfomia,  southern  Nevada,  Arizona, 
New  Mexico,  Utah,  and  Texas,  in  the 
United  States,  and  mainland  Mexico. 
The  species  is  relatively  common 
throughout  much  of  its  range.  However, 
since  the  birds  occupying  coastal 
southern  California  arc  not  distinct,  the 


issue  of  significance  need  not  be 
addressed. 

This  finding  announced  herein  is  not 
intended  to  discount  the  importance  of 
the  coastal  sage  scrub  ecosystem  in 
southern  California,  which  is  the  subject 
of  intense  multispecies  and  ecosystem 
planning  efforts  that  have  been 
undertaken  and  endorsed  by  the 
Service;  the  Secretary  of  Interior;  the 
Resources  Agency.  State  of  California; 
the  California  Department  of  Fi.'ih  and 
Game;  numerous  local  governments: 
citizens"  groups;  and  individual 
citizens.  Cactus  wrens  living  in  coastal 
southern  California  have  declined  in 
numbers,  and  coastal  sage  scrub  habitats 
are  becoming  increasingly  depleted. 
Efforts  to  conserve  these  depleted 
habitats  will  be  of  benefit^o  cactus 
wrens  residing  in  coastal  southern       '  ' 
California.  Federal  candidate  species, 
and  other  sensitive  species. 

In  the  absence  of  sufficient  evidence 
that  a  Iistable  entity  exists,  the  Service 
concludes  that  it  is  appropriate  to 
transfer  the  "coastal  population  of  the 
cactus  wren"  from  category  2  candidate 
status  to  category  3B.  Category  38 
species  are  taxa  that,  on  the  basis  of 
current  taxonomic  understanding,  do 
not  represent  distinct  taxa.  including 
vertebrate  populations,  meeting  the 
Act's  definition  of  "species."  Such  taxa 
could  be  reevaluated  in  the  future  on 
the  basis  of  new  information.  In  that 
regard,  the  service  will  continue  to 
accept  information  on  the  taxonomy  and 
distinctness  of  cactus  wren  taxa  and  the 
significance  of  the  Pacific  coast 
population  .segment. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S  C.  1531  et  .seq.j. 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  Augu.st  29. 1994. 
MoUie  H.  Beattie. 

Director.  U.S.  Fish  and  Wildlife  Sen-ice. 
(FR  Doc.  94-21785  Filed  9-1-94;  8:45  am] 
BILLING  CODE  4310-6S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  424 

[l.D.  082694A] 

Endangered  and  Threatened  Species; 
Notice  of  Public  Hearing  and  Extension 
of  Comment  Period  on  Proposed 
Endangered  Status  for  the  Umpqua 
River  Cutthroat  Trout 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearing  on  the 
proposed  listing  of  Umpqua  River 
cutthroat  trout  as  endangered  under  the 
Endangered  Species  Act.  and  extension 
of  the  public  comment  period. 


SUMMARY:  On  July  8.  1994,  NMFS 
proposed  listing  Umpqua  River 
cutthroat  trout  as  endangered  under  the 
Endangered  Species  Act  (ESA)  (59  FR 
35089).  Department  of  Commerce  ESA 
implementing  regulations  state  that  the 
Secretary  of  Commerce  "shall  promptly 
hold  at  least  one  public  hearing  if  any 
person  so  requests  within  45  days  of 
publication  of  a  proposed  regulation  to 
li.st.  .  .  .a  species"  (50  CFR  424.16 


(c)(3)).  A  public  hearing  on  the 
proposed  listing  provides  the 
opportunity  for  the  public  to  give 
comments  and  to  permit  an  exchange  of 
information  and  opinion  among 
interested  parties.  In  response  to  a 
request  by  the  Douglas  Timber 
Operators.  Inc.  for  a  public  hearing. 
NMFS  announces  that  a  hearing  on  the 
proposed  listing  of  the  Umpqua  River 
cutthroat  trout  will  be  held  from  7:00 
p.m.  to  9:30  p.m.,  Thursday.  September 
29.  1994.  at  the  Timber/Indian  Rooms  of 
the  Campus  Center  at  the  Umpqua 
Community  College.  The  Umpqua 
Community  College  is  located  on 
College  Way  Road.  Winchester.  OR.  and 
is  approximately  7  miles  north  of 
.  Roseburg. 

The  original  public  comment  period 
for  the  proposed  listing  of  Umpqua 
River  cutthroat  trout  was  scheduled  to 
close  on  September  6. 1994.  To  ensure 
that  the  public  is  provided  adequate 
opportunity  to  comment  on  the 
proposed  listing,  and  in  order  to  accept    . 
public  comment  after  the  public 
hearing,  NMFS  is  e.xtending  the  ongoing 
public  comment  period  for  30 
additional  days.  The  extended  public 
comment  period  for  the  proposed  rule  to 
list  Umpqua  River  cutthroat  trout  as 
endangered  will  conclude  October  6. 
1994.  Written  comments  should  be  sent 
to  the  address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Garth  Griffin.  Environmental  and 
Technical  Services  Division.  NMFS.  911 
NE.  11th  Ave..  Rm.  620.  Portland.  OR 
(503)  230-5430. 

Dated:  August  26,  1994. 
Herbert  W.  Kau&nan. 
Deputy  Director.  Of f ice  of  Protected 
Resources.  S'ational  Marine  Fisheries  Senice. 
|FR  Doc.  94-21646  Filed  9-1-94;  8:45  am) 
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Federal  Register 

Vol.  59.  No.  170 

Friday.  September  2,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  mles  that  are  applicabte  to  the 
put)lic.  Notices  o<  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  arxJ  functions  are 
examples  of  documerrts  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Agricultural  Biotechnology  Research 
Advisory  Committee  Working  Group 
on  Aquatic  Biotechnology  and 
Environmental  Safety 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October 
1972  (Pub.  L.  No.  92-463.  86  Stat.  770- 
776),  the  U.S.  Department  of  Agriculture 
(USDA),  Science  and  Education, 
announces  the  following  meeting  of  a 
working  group  of  the  Agricultural 
Biotechnology  Research  Advisory 
Committee  (ABRAC): 

The  ABRAC  Working  Group  on 
Aquatic  Biotechnology  and 
Environmental  Safety  will  meet  in 
Room  108-A,  USDA  Administration 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  20250,  on 
September  28, 1994  from  9:00  a.m.  to 
approximately  5:00  p.m.  The  Working 
Group  will  discuss  the  ongoing 
development  of  performance  standards 
for  research  with  genetically  modified 
fish  and  shellfish. 

The  meeting  of  the  working  group  is 
open  to  the  pubhc.  Persons  may 
participate  in  the  meeting  as  time  and 
space  permit. 

Further  information  may  be  obtained 
from  Ms.  Maryln  Cordle,  Senior 
Regulatory  Specialist,  Office  of 
Agricultural  Biotechnology,  room  1001, 
Rosslyn  Plaza  E,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  EX:  20250,  telephone  (703) 
235-4419. 

Done  at  Washington,  DC,  this  19th  day  of 
August  1994. 
R.D.  PloMrman, 

Acting  Assistance  Secretary,  Science  and 
Education. 

IFR  Doc.  94-21747  Filed  9-1-94;  8:45  ami 
BK.UNO  COOC  M10-42-M 


Food  Safety  and  Inspection  Service 
[Docket  No.  94-025N] 

Codex  Aiimentarius:  U.S. 
Representation  at  Codex  Committees 
and  List  of  Codex  Sessions 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

action:  Notice. 

SUMMARY:  This  notice  provides  the 
names  of  appointees  to  Codex 
committees  and  a  list  of  scheduled 
Codex  meetings. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Marvin  A.  Norcross,  Acting  U.S. 
Coordinator  for  Codex  Aiimentarius, 
Food  Safety  and  Inspection  Service, 
U.S.  Department  of  Agriculture,  Room 
4342,  South  Agriculture  Building,  14th 
Street  and  Independence  Avenue,  SW., 
Washington.  DC  20250-3700.  202-720- 
9150;  Fax  202-720-5124. 
NOTICE  OF  APPOfNTMENT:  The  Food  Safety 
and  Inspection  Service  (FSIS),  U.S. 
Department  of  Agriculture  (USDA);  the 
Food  and  Drug  Administration  (FDA), 
U.S.  Department  of  Health  and  Human 
Services  (HHS);  and  the  Environmental 
Protection  Agency  (EPA)  hereby  give 
notice  of  the  following  appointments: 

Chairpersons  : 

Dr.  John  E.  Kvenberg,  FDA,  as  Chairman 
of  the  Codex  Committee  on  Food 
Hygiene; 

Mr.  Gerald  R.  Parlet,  Agricultural 
Marketing  Service  (AMS).  USDA,  as 
Chairman,  Codex  Committee  on 
Processed  Fruits  and  Vegetables*; 

Dr.  Stephen  Sundloff,  Director.  Center 
for  Veterinary  Medicine.  FDA.  as 
Chairman.  Codex  Committee  on 
Residues  of  Veterinary  Drugs  in 
Foods;  and 

Mr.  Steven  Tanner.  Federal  Grain    . 
Inspection  Service  (FGIS).  USDA,  as 
Chairman,  Codex  Committee  on 
Cereals,  Pulses,  and  Legumes. 
Delegates  and  Alternate  Delegates  for 

Codex  Committees: 

Food  Additives  and  Contaminants 

Delegate:  Dr.  Fred  R.  Shank,  FDA; 
Alternate  Delegate:  Mr.  Richard  Rohk, 
FDA 

Food  Hygiene 

Delegate:  To  be  announced  at  a  later 

date; 
Alternate  Delegate:  Mr.  E.  Spencer 

Garrett,  National  Marine  Fisheries 


Service  (NMFS),  U.S.  Department  of 
Commerce 

Food  Labelling 

Delegate:  Dr.  F.  Edward  Scarbrough, 

FDA; 
Alternate  Delegate:  Mr.  John  W. 

McCutcheon,  FSIS 

Methods  of  Analysis  and  Sampling 

Delegate:  Dr.  WiUiam  Horwitz,  FDA; 
Alternate  Delegate:  Dr.  William  Franks, 
AMS 

Pesticide  Residues 

Delegate:  Dr.  Richard  Schmitt,  EP.A; 

Alternate  Delegates:  Mr.  John  R.  Wessel, 
FDA;  and  Dr.  Richard  M.  Parry, 
Agricultural  Research  Service  (ARS), 
USDA 

Residues  of  Veterinary  Drugs  in  Foods 

Delegate:  Dr.  Marvin  A.  Norcross,  FSIS; 
Alternate  Delegate:  Dr.  Robert 
Livingston,  FDA 

Food  Import/Export  Inspection  and 
Certification  Systems 

Delegate:  Dr.  Fred  R.  Shank,  FDA; 
Alternate  Delegate:  Dr.  John  C.  Prucha, 
FSIS 

'Cocoa  Products  and  Chocolate 

Delegate:  Mr.  Charles  W.  Cooper,  FDA; 
Ahemate  Delegate:  Dr.  Michelle  Smith, 
FDA 

*Sugars 

Delegate:  Dr.  Thomas  J.  Army,  ARS; 
Alternate  Delegate:  Mr.  Durward 
Dodgen,  FDA 

'Processed  Fruits  and  Vegetables 

Delegate:  Mr.  Richard  B.  Boyd,  AMS; 
Alternate  Delegate:  Mr.  Charles  Cooper, 
FDA 

Fats  and  Oils 

Delegate:  Mr.  Charles  W.  Cooper,  FDA; 
Alternate  Delegate:  Mr.  Timothy 
Mounts,  ARS 

'Meat  Hygiene 

Delegate:  Dr.  John  C.  Prucha,  FSIS; 
Alternate  Delegate:  Dr.  Richard  Mikita, 
FSIS 

'Processed  Meat  and  Poultry  Products 

Delegate:  Dr.  Charles  R.  Edwards,  FSIS; 
Ahemate  Delegate:  Mr.  Syed  Amjad  Ali, 
FSIS 

Fish  and  Fishery  Products 

Delegate:  To  be  announced  at  a  later 
date; 


Alternate  Delegate:  To  be  announced  at 
a  later  date 

Nutrition  and  Foods  for  Special  Dietary 
Uses 

Delegate:  Dr.  Elizabeth  Yetley,  FDA; 
Alternate  Delegate:  Ms.  Linda  P.  Posati, 
FSIS 

'Edible  Ices 

Delegate:  Mr.  Charles  W.  Cooper,  FDA; 
Alternate  Delegate:  Mr.  Johnny  Nichols, 
FDA 

'Soups  and  Broths 

Delegate:  Dr.  Charles  R.  Edwards,  FSIS; 
Alternate  Delegate:  Mr.  Robert  C.  Post, 
FSIS 

Cereals,  Pulses  and  Legumes 

Delegate:  Mr.  Charles  W.  Cooper,  FDA; 
Alternate  Delegate:  Mr.  pavid  R. 
Shipman,  FGIS 

'Vegetable  Proteins 

Delegate:  Dr.  Wilda  H.  Martinez;  ARS; 
Alternate  Delegate:  Ms.  Elizabeth 
Campbell,  FDA 

Tropical  Fresh  Fruits  and  Vegetables 

Delegate:  Mr.  David  L.  Priestef,  AMS; 
Alternate  Delegate:  Ms.  Sharon  E. 
Bomer-Lauritsen,  AMS 

'Quick  Frozen  Foods 

Delegate:  Mr.  Richard  B.  Boyd,  AMS; 
Alternate  Delegate:  Mr.  Charles  W. 
Cooper.  FDA 

'Fruit  Juices 

Delegate:  Mr.  Richard  Ronk,  FDA; 
Alternate  Delegate:  Mr.  Richard  B.  Boyd, 
AMS 

Milk  and  Milk  Products 

Delegate:  Ms.  Dianne  Lewis,  AMS; 
Ahemate  Delegate:  Mr.  Johnny  Nichols, 
FDA 

'Natural  Mineral  Waters 

Delegate;  Dr.  Terry  Troxell.  FDA; 
Alternate  Delegate:  To  be  announced  at 
a  later  date 

Dates  of  Scheduled  Codex  Meetings 
1994 

Code.x  Committee  on  Tropical  Fresh 
Fruits  and  Vegetables  (5th  Session) 
will  meet  September  5-9,  1994,  in 
Mexico  City,  Mexico. 

Codex  Committee  on  Fopd  Hygiene 
(27th  Session)  will  meet  October  17- 
21.  1994.  in  Washington.  IX:,  USA. 

Codex  Committee  on  Food  Labelling 

(23rd  Session)  will  meet  October  24- 
"28.  1S94.  in  Ottawa.  Canada. 

Codex  Committee  on  Cereals.  Pulses 
and  Legumes  (9th  Session)  will  meet 
October  31-November4.  1994,  in 
Washington.  DC.  USA. 


Codex  Coordinating  Committee  for 
Africa  (11th  Session)  will  meet 
November  7-10. 1994,  in  Lagos, 
Nigeria. 

Codex  Committee  on  Milk  and  Milk 
Products  (1st  Session)  will  meet 
November  28-December  2. 1994.  in 
Rome,  Italy. 

1995 

Codex  Committee  on  Food  Import  and 
Export  Inspection  and  Certification 
Systems  (3rd  Session)  vdll  meet 
Febmary  27-March  3, 1995,  in 
Canberra,  AustraUa. 

Codex  Committee  on  Food  Additives 
and  Contaminants  (27th  Session)  will 
meet  March  20-24, 1995,  in  The 
Hague,  Netherlands. 

Codex  Committee  on  Nutrition  and 
Foods  for  Special  Dietary  Uses  (19th 
Session)  will  meet  March  27-31, 
1995,  in  Bonn,  Germany. 

Codex  Coordinating  Committee  for  Latin 
America  and  the  Caribbean  (9th 
Session)  will  meet  April  3-6, 1995,  in 
Brasilia.  Brazil. 

Codex  Committee  on  Pesticide  Residues 
(27th  Session)  will  meet  April  24-29. 
1995.  in  The  Hague.  Netheriands. 

The  Executive  Committee  of  the  Codex 
Aiimentarius  Commission  (42nd 
Session)  will  meet  June  28-30. 1995. 
in  Rome.  Italy. 

Codex  Aiimentarius  Commission  (21st 
Session)  will  meet  July  3-8. 1995,  in 
Rome,  Italy. 

Codex  Committee  on  Food  Hygiene 
(28th  Session)  will  meet  October  16- 
20.  1995,  in  Washington.  DC,  USA. 

Codex  Committee  on  Residues  of 
Veterinar>-  Dmgs  in  Foods  (9th 
Session)  will  meet  October  24-27. 
1995.  in  Washington,  DC,  USA. 

•adjourned  sine  die. 

Done  at  Washington.  DC.  on:  August  26, 
1994. 

Michael  R.  Taylor. 

Administrator 

[PR  Doc.  94-21633  Filed  9-1-94;  8:45  am) 
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Forest  Service 

Boundary  Establishment  for  National 
Wild  and  Scenic  Rivers  on  the  Ozark 
National  Forest 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  the  availability  of 
boundary  maps  and  descriptions  for 
National  Wild  and  Scenic  Rivers. 

SUMMARY:  The  Forest  Service.  USDA, 
has  developed  boimdaries  for  the 
following  designated  Wild  and  Scenic 
Rivers  located  on  the  Ozark  National 
Forest  in  Arkansas:  North  Sylamore 


Creek  Scenic  River,  Buffalo  Wild  and 
Scenic  River,  Richland  Creek  Wild  and 
Scenic  River.  Hurricane  Creek  Wild  and 
Scenic  River.  Big  Piney  Creek  Wild  and 
Scenic  River,  and  Mulberry  Scenic  and 
Recreation  feiver.  Pursuant  to  Section 
3(b)  of  the  Wild  and  Scenic  Rivers  Act 
of  October  2, 1968.  these  boundar>' 
descriptions  and  maps  have  been 
provided  to  the  President  of  the  Senate 
and  the  Speaker  of  the  House  of 
Representatives  and  will  become 
effective  October  28. 1994.  To  review 
the  boundary  descriptions  and  maps 
contact  Tom  Lennon.  Recreation, 
Heritage,  and  Wilderness  Resources 
staff,  Washington,  DC.  (202  205-1423  or 
Lynn  Neff.  Forest  Supervisory,  Ozark 
National  Forest.  Russellville.  AR.  (501) 
968-2354. 

Dated:  August  24.  1994. 
David  L.  Hessel, 

Acting  Chief 

[PR  Doc.  94-21686  Filed  9-1-94;  8:45  ami 

BILUNG  CODE  341fr.11^ 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Arlington,  VA  on  Monday  and 
Tuesday,  September  12-13,  1994  at  the 
times  and  location  noted  below. 

DATES:  The  schedule  of  events  is  as 
follows; 

Monday.  September  12,  1994 

9:00-11:00  a.m.  Children's  Facilities 
Work  Croup  (closed  meeting). 

11:00-12:00  p.m.  Technical  Programs 
Coinmittee. 

1:30-3:30  p.m.  Federal  Facilities  Work 
Group  (closed  meeting). 

Tuesday.  September  13.  1994 

9:30-10:30  a.m.  Planning  and  Budget 

Comniittee. 
12:30-1  30  D.m.  Executive  Committee. 
1:30-3:30  p. m    Board  Meeting. 
ADDRESSES:  The  meetings  will  be  held 
at:  Crystal  Gateway  Marriott,  Salon  A. 
1700  Jefferson  Davis  Highway. 
Arlington.  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
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Roffee.  Executive  Director.  (202)  272- 

5434.  ext.  14  (voice)  and  (202)  272-5449 

(TTY). 

SUPPLEMENTARY  INPORMATION:  At  the 

Board  meeting,  the  Access  Board  will 

consider  the  following  agenda  items: 

•  Approval  of  the  Minutes  of  the  July 
13, 1994  Board  Meeting. 

•  Executive  Director's  Report. 

•  Complaint  Status  Report. 

•  Report  on  Children's  FaciUties  Work 
Group. 

•  Report  on  Federal  Facilities  Work 
Group. 

•  Report  on  Ad  Hoc  Committee  on 
Communications. 

•  Status  Report  on  Fiscal  Year  1994 
Budget. 

•  Status  Report  on  Fiscal  Year  1995 
Budget. 

•  Fiscal  Year  1996  Budget  Request. 

•  Bylaw  Amendment  on  Election  of 
Officers. 

•  Supplemental  Standards  of  Ethical 
Conduct  on  Outside  Employment. 

•  Report  on  Fiscal  Year  1993-1994 
Research  Projects. 

•  Fiscal  Year  1995-1996  Research 
Priorities. 


•  Presentation  on  Research  Results  on 

Detectable  Warnings. 

Some  meetings  or  items  may  be 
closed  to  the  public  as  indicated  above. 
All  meetings  are  accessible  to  persons 
with  disabiUties.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Lawrence  W.  Roffee, 
Executive  Director. 
IFR  Doc.  94-21715  Filed  9-1-94;  8;45  ami 

B«LUNG  COOC  81S<M>1-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Coiiunerce. 
ACTION:  Notice  of  opportunity  to  request 
Administrative  Review  of  Antidumping 


or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation. 
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Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
,  order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as' 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  353.22  or  355.22  of 
the  Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  September  30, 1994, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
September  for  the  following  periods: 


Antidumping  Duty  Proceedings: 

Argentina:  Silicon  Metal,  (A-357-804) _ _ _ — 

Canada;  Replacement  Parts  for  Self-Propelted  Bituminous  Paving  Equipment,  (A-1 22-057) 

Canada;  Steel  Jacks,  (A-122-006)  - -• 

Canada:  Steel  Rail.  (A-l  22-804)  

Germany;  Certain  Forged  Steel  Crankshafts,  (A-42&-604) ■ 

Italy;  Pads  for  Woodwind  Instalment  Keys,  (A-475-810) ~ ~ • 

Japan:  Filanr)ent  Fabric,  (A-588-607) - 

Taiwan:  ChrofTie-Plated  Lug  Nuts,  (A-583-810)  

The  People's  Republic  of  China:  Chrome-Plated  Lug  Nuts,  (A-570-808)  

The  People's  Republic  of  China:  Greige  Polyester/Cotton  Printctoth,  (A-570-101) 

The  People's  Republic  of  China:  CDIW  Fittings  &  Glands,  (A-570-820) 

The  United  Kingdom:  Certain  Forged  Steel  Crankshafts,  (A-4 12-602) - 

Suspension  Agreements: 

Argentina;  Certain  Cart»n  Steel  Wire  Rod,  (C-357-004) 

Peru;  Cotton  Shop  Towels,  (0-33^-401)  - - 

Countervailing  Duty  Proceedings: 

Argentina;  Line  Pipe,  (C-357-801)  ~ 

Argentina;  Standard  Pipe,  (C-357-801)  ~ 

Argentina:  Light-Walled  Rectangular  Tubing,  (C-357-801)  » 

Argentina:  Heavy-Walled  Rectangular  Tubing,  (C-357-801) - 

Canada:  New  Steel  Rail,  Except  Light  Rail,  (C-l 22-805)  - ~ 

Israel:  Fresh  Cut  Roses,  (C-508-064) 

New  Zealand;  La.mb  Meat.  (C-61 4-503) -....,- ~ 

New  Zealand;  Steel  Wire.  (C-61 4-601)  ^ .,. 

Thailand:  Steel  Wire  Rope,  (C-549-806) ., 

Venezuela;  Circular  WeWed  Nonalloy  Steel  Pipe,  (C-307-806) 


Period 


05r01/'93-C8/31/94 
09/01^3-08/31/94 
09/01/9^-08/31/94 
09/01/93-08/31/94 
09/01/93-08/31 '94 
09/01/93-08/31/94 
09/0 1/93-08/31. '94 
09/01/93-08/31, '94 
09/01/93-08/31, -94 
09/01 /93-0&'3 1/94 
1 1/20/92-08/31 /S4 
09/04/93-08/31/94 

01/01/93-12/31/93 
01/01/93-12/31/93 

01/01/93- 12/31, "93 
01/01/93-12/31/93 
01/01/93-12/31/93 
01/01/93-12/31/93 
01/01/93-12/31/93 
10/01/92-09/30/93 
04/01/93-03/31/94 
07/01/93-06/30/94 
01/01/93-12A31/93 
01/01/93-12/31/93 


In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  regulations,  an 
interested  party  may  request  in  v\Titing 
that  the  Secretary  conduct  an 
administrative  review.  For  antidumping 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  is  requesting  a 
review,  and  the  requesting  party  must 


state  why  it  desires  the  Secretarv'  to 
review  those  particular  producers  or 
resellers.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  a  reseller  (or  a  producer 
if  that  producer  also  resells  merchandise 
from  other  suppliers)  which  were 
produced  in  more  than  one  country  of 
origin,  and  each  country  of  origin  is 
subject  to  a  separate  order,  then  the 


interested  party  must  state  specifically 
which  reseller(sj  and  which  countries  of 
origin  for  each  re^Uer  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099, 
U.S.  Department  of  Commerce, 
Washington,  DC.  20230.  The 


Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping  Compliance,  Attention: 
John  Kugelman,  in  room  3065  of  the 
main  Commerce  Building.  Further,  in 
accordance  with  §  353.31(g)  or  355.31(g) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Coimtervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  September  30, 1994.  If  the 
Department  does  not  receive,  by 
September  30,  1994,  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  August  29, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  94-21778  Filed  9-1-94;  8:45  ami 
BILUNQ  CODE  3S10-OS-M 


[A-S88-404] 

Fabric  Expanded  Neoprene  Laminate 
From  Japan,  Revocation  of  the 
Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration,   - 
Department  of  Commerce. 

ACTION:  Notice  of  Revocation  of 
Antidumping  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  revocation  of  the  antidumping 
duty  order  on  fabric  expanded  neoprene 
laminate  from  Japan  because  it  is  no 
longer  of  any  interest  to  domestic 
interested  parties. 

EFFECTIVE  DATE:  September  2,  1994. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Sally  Hastings  or  Michael  Panfeld, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230, 
telephone.  (202)  482-4366. 


SUPPl^lMENTARY  INFORMATION: 
Background 


The  Department  may  revoke  an 
antidimiping  duty  order  if  the  Secretary 
concludes  that  the  duty  order  is  no 
longer  of  any  interest  to  domestic 
interested  parties.  We  conclude  that 
there  is  no  interest  in  an  antidumping 
duty  order  when  no  interested  party  has 
requested  an  administrative  review  for 
five  consecutive  review  periods  and 
when  no  domestic  interested  party 
objects  to  revocation  (19  CFR 
353.25(d)(4)(iii)). 

On  July  1, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  33955)  its  notice  of  intent  to  revoke 
the  antidumping  duty  order  on  fabric 
expanded  neoprene  laminate  from  Japan 
(July  19, 1985). 

Additionally,  as  required  by  19  CFR 
353.25(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
antidumping  duty  order  on  each 
domestic  interested  party  on  the  service 
list.  Domestic  interested  parties  who 
might  object  to  the  revocation  were 
provided  the  opportunity  to  submit 
their  comments  not  later  than  the  last 
day  of  the  anniversary  month. 

in  this  case,  we  received  no  requests 
for  review  for  five  consecutive  review 
periods.  Furthermore,  no  domestic 
interested  party,  as  defined  under 
§  353.2(k)(3),  (k)(4),  (k)(5),  or  (k)(6)  of 
the  Department's  regulations,  has 
expressed  opposition  to  revocation. 
Based  on  these  facts,  we  have  concluded 
that  the  antidumping  duty  order  on 
fabric  expanded  neoprene  laminate  from 
Japan  is  no  longer  of  any  interest  to 
interested  parties.  Accordingly,  we  are 
revoking  this  antidumping  duty  order  in 
accordance  with  19  CFR 
353.25(d)(4)(iii). 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  fabric  expanded  neoprene 
laminate  from  Japan.  This  merchandise 
is  currently  classifiable  under 
Harmonized  Tariff  Schedules  (HTS) 
item  numbers  5602.10.00,  5906.91.20, 
5906.91.25.  5906.99.20,  5906.99.25. 
5911.10.20.  The  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

This  revocation  applies  to  all 
unliquidated  entries  of  fabric  expanded 
neoprene  laminate  from  Japan  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  July  1,  1994. 
Entries  made  during  the  period  July  1 , 
1993  through  June  30,  1994.  will  be 
subject  to  automatic  assessment  in 
accordance  with  19  CFR  353.22(e).  The 
Department  will  instruct  the  Customs 


Service  to  proceed  with  liquidation  of 
all  unliquidated  entries  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  July  1, 1994,  without  regard  to 
antidumping  duties,  and  to  refund  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries.  This  notice 
is  in  accordance  with  19  CFR  353.25(d). 

Dated:  August  28, 1994. 
Roland  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  94-21777  Filed  9-1-94;  8;45  amj 
BILLING  CODE  36tO-OS-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  3, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
othenvise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  followng  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
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organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 

■  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certiHcation  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Shirt,  Man's 

8405-01-311-9691 

8405-01-311-9692 

8405-01-311-3780 

8405-01-311-9693 

8405-01-311-9694 

8405-01-311-9695 

8405-01-311-9696 

8405-01-311-9697 

8405-01-311-9698 

8405-01-311-9699 

8405-01-311-9700 

8405-01-311-9701 

8405-01-311-9702 

8405-01-311-9703 

8405-01-311-9704 

8405-01-311-9705 

8405-01-311-9706 

8405-01-311-3781 

8405-01-311-9707 

8405-01-311-9708 

8405-01-311-9709 

8405-01-311-9710 

8405-01-311-3782 

8405-01-311-9711 

8405-01-311-9712 

8405-01-311-9713 

8405-01-311-9714 

8405-01-311-3783 

8405-01-311-9716 

8405-01-311-9717 

8405-01-311-9718 

8405-01-311-9719 

8405-01-311-9715 
NPA:  Lions  Volunteer  Blind  Industries.  Inc., 
Morristown,  Tennessee 

Service 

Janitorial/Custodial.  Naval  Air  Warfare 
Center  Training  System  Division, 
Orlando,  Florida 

NPA:  Lakeview  Center,  Inc.,  Pensacola, 
Florida 

E.R.  AUey.  Jr.. 

Deputy  Executive  Director. 

IFR  Doc.  94-21768  Filed  9-1-94;  8:45  am| 

BILUNQ  CODE  6«20-»-M 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  3,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  knowm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 


on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

ShampKX),  Coal  Tar 

6508-00-997-8531 

NPA:  Cayuga  County  Chapter,  NYSARC 
Auburn,  New  York 
Litter,  Folding 

6530-00-783-7205      . 

NPA:  Arizona  Industries  for  the  Blind 
Phoenix.  Arizona 
Dustpan 

72«O-0O-224-8308 

NPA:  Tuscola  County  Community  Mental 
Health  Services,  Caro,  Michigan 
Tree  Marking  Paint  and  Tracer  Element 

8010-01-273-3769 

8010-01-273-3768 

8010-01-273-3767 

8010-01-273-3766 

8010-01-274-2569 

8010-01-274-2568 

8010-01-274-2564 

8010-01-380-1779 

8010-01-380-1770 

8010-01-380-1706 

8010-01-380-1710 

8010-01-380-1777 

801O-01-38O-1781 

8010-01-380-1708 

8010-01-273-3765 

8010-01-273-3764 

8010-01-273-3763 

8010-01-273-8705 

8010-01-274-2567 

801O-01-274-7795 

8010-01-274-2563 

8010-01-380-1732 

8010-01-380-1700 

8010-01-380-1727 

801O-01-380-1756 

8010-01-380-1702 

8010-01-380-1745 

8010-01-380-1735 

8010-01-274-2574 

8010-01-274-2573 

8010-01-274-2572 

8010-01-274-2571 

8010-01-274-2566 

8010-01-274-2565 

801O-O1-274-2562 

8010-01-380-1766 

8010-01-380-1755 

8010-01-380-1769 

8010-01-380-1763 

8010-01-380-1739 

8010-01-380-1757 

8010-01-380-1753 

8010-01-274-2561 

8010-01-274-2560 

8010-01-273-9348 

8010-01-273-9347 

8010-01-273-9345   ■ 

8010-01-273-9344 

8010-01-273-9343 

8010-01-295-2896 

NPA:  L.H.B.  Industries,  St.  Louis,  Missouri 
Naf>e  Strap 

8475-01-142-5648 


NPA:  Cambria  County  Association  £/t  Blind 
&  Handicapped,  Johnstown, 
Pennsylvania 


Services 

Grounds  Maintenance 

Koritz  Memorial  Garden 

Brooks  Air  Force  Base,  Texas 

NPA:  Goodwill  Industries  of  San  Antonio. 
San  Antonio.  Texas 
Janitorial/Custodial 

928th  Airlift  Group  (AFRES),  except 
Building  4 

O'Hare  International  Airport  Air  Reserve 
Station 

Chicago,  Illinois 

NPA:  Jewish  Vocational  Service  & 
Employment  Center.  Chicago.  Illinois 
Janitorial/Custodial 

Naval  Air  Warfare  Center 

Aircraft  Division 

6000  E.  21st  Street 

Indianap>olis,  Indiana 

NPA:  Goodwill  Industries  of  Central 
Indiana,  Inc.,  Indianapolis,  Indiana 
Janitorial/Custodial 

U.S.  Courthouse  Aniiex 

lid  Court  Avenue 

Des  Moines,  Iowa 

NPA:  Goodwill  Industries  of  Central  Iowa. 
Des  Moines.  Iowa 
E.  R.  Alley,  Jr., 
Deputy  Executive  Director. 
IFR  Doc.  94-21769  Filed  9-1-94;  8:45  am] 
BILUNQ  CODE  a820-33-P 


Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Prociirement  List  military  resale 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  3. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  Jefforson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June 
24,  July  8  and  15, 1994,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (59  FR  32686,  35112  and  36168) 
of  proposed  additions  to  the   " 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  military  resale  commodities  and 
services,  fair  market  price,  and  impact 


of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  military  resale 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  vylll  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  comph'ance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
military  resale  commodities  and 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  military  resale 
commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
military  resale  commodities  and 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wa^er- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  v«th  the  military  resale 
commodities  and  services  proposed  for 
addition  to  the  Procurement  List. 

Accordingly,  the  following  military 
resale  commodities  and  services  are 
hereby  added  to  the  Procurement  List: 

Military  Resale  Commodities 

Bag,  Tote.  Canvas 

MR.  511 

M.R.  512 

M.R.  513 

M.R.  595 
Cloth,  Sponge 

M.R.  580 
Cloth,  Dish 

M.R.  942 

Services 

Grounds  Maintenance 

Naval  Ordnance  Center,  Pacific  Division 

Detachment  Port  Hadlock 

Port  Hadlock,  Washington 
Janitorial/Custodial 

Naval  Station  Commissary 

San  Diego,  California 
Janitorial/Custodial 

U.S.  Customhouse 

Savannah,  Georgia 
Janitorial/Custodial 

Federal  Building,  U.S.  Post  Office  and     " 
Courthouse 

Valdosta,  Georgia 
Janitorial/Custodial 

Red  Rock  Canyon  Visitor  Center 

Red  Rock  National  Conservation  Area 

Las  Vegas.  Nevada 
Janitorial/Custodial 

Charles  E.  Kelly  Support  Facility 

Oakdale,  Pennsylvania 


This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
E.R.  Alley,  Jr., 
Deputy  Executive  Director. 
(FR  Doc.  94-21770  Filed  9-1-94;  8:45  am) 
BILUNG  CODE  8820^33-P 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

AGENCY:  DoD. 
ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Forms,  and  OMB 
Control  Number:  Department  of 
Defense  Dependents  Schools  Overseas 
Employment  Opportunities  for 
Educators;  SD  Form  776.  SD  Form 
778,  SD  Form  809;  OMB  #0704-0035 
Type  of  Request:  Revision 
Number  of  Respondents:  15,000 
Responses  per  Respondent:  1 
Annual  Responses:  15,000 
Average  Burden  per  Response:  20 

Minutes 
Annual  Burden  Hours:  5.000 
Needs  and  Uses:  This  information 
collection  is  needed  to  recruit 
educators  for  employment  overseas 
with  the  Department  of  Defense 
Dependent  Schools  (DoDDS).  In 
accordance  with  Title  20  USC  902  and 
903,  the  information  is  provided  to 
DoDDS  to  determine  qualifications. 
Affected  Public:  Individuals  or 

households 
Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  Office  of  Management 
and  Budget,  Desk  Officer  for  Department 
of  Defense,  Room  3235,  New  Executive 
Office  Building.  WashiHgton.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Arlington.  Virginia  22202-4302. 
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Dated:  August  29.  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  94-21696  Filed  9-1-94;  8:45  am] 
BILUNC  COOS  SOOIHM-M 

Civilian  Healtti  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Demonstration  Project  in  Europe 

agency:  Office  of  the  Secretary-.  DoD. 
ACTJON:  Notice  of  a  CHAMPUS 
demonstraUon  project  to  he 
implemented  in  Europe. 

SUMMARY:  Military  force  reductions  in 
Europe  have  resulted  in  diminished 
military  medical  services  for  many 
areas,  particularly  those  where  the 
active  duty  end  strength  has  fallen 
below  levels  which  would  support  a  - 
military  health  clinic.  Service  members 
and  their  families.  p>articularly  those  in 
remote  areas,  have  experienced 
significant  access  problems  in  areas 
where  military  medical  services  have 
either  been  substantially  reduced  or 
eliminated.  Although  some  military 
families  ciirrently  use  civilian 
providers,  di^erences  in  U.S.  and  local 
national  billing  practices  have  resulted 
in  payment  delays  which  are 
unacceptable  to  host  nation  providers. 
Because  local  systems  are  not  conducive 
to  calculation  and  collection  of 
beneficiary  deductibles  and  cost  shares, 
these  payments  by  beneBciaries  are 
often  overlooked  or  substantially 
delayed  and  have  become  a  source  of 
major  dissatisfaction  among  local 
providers.  As  a  result,  some  local 
providers  have  indicated  they  are  no 
longer  willing  to  accept  CHAMPUS 
patients  while  others  have  begun  to 
require  payment  for  services  in  advance. 
This  demonstration  is  proposed  for  the 
purpose  of  testing  whether  special 
agreements  with  host  nation  medical 
providers  and  elimination  of  CHAMPUS 
deductible  and  cost  shares  can  enhance 
beneficiary  access  to  required  care. 
Although  earlier  demonstration 
proposals  for  Europe  limited 
participation  to  medically  remote  or 
underserved  areas,  payment  issues 
which  have  become  barriers  to  access 
affect  all  active  duty  families  in  Europe 
who  must  seek  care  in  host  nation 
hospitals  and  clinics.  For  this  reason, 
the  demonstration  is  proposed  for  the 
entire  region.  Demonstration 
participants  will  include  family 
members  of  all  active  duty  personnel  in 
the  uniformed  services  located  in 
countries  served  by  OCHAMPUS 
EUROPE.  Under  Title  10.  U.S.  Code. 
.Sev^^tion  1092,  the  Department  is 


authorized  to  test  different  methods  of 
financing  delivery  of  health  care 
services  under  CHAMPUS. 
DATES:  Beginning  1  October  1994.  active 
duty  family  members  in  countries 
served  by  OCHAMPUS  EUROPE  who 
cannot  obtain  required  services  in 
military  hospitals  and  clinics  may 
obtain  those  services  from  civilian 
providers  without  paying  cost  shares 
and  deductibles  normallv  required 
under  standard  CHAMPUS.  CHAMPUS 
eligible  beneficiaries  other  than  active 
duty  family  members  are  not  eligible  for 
participation.  Standard  CHAMPUS  is 
still  available  for  individuals  who  do 
not  qualify  under  this  program. 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Deborah  Kamin,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  (703)  697-8975. 
SUPPLEMENTARY  INFORMATION:  Under  this 
CHAMPUS  demonstration,  active  duty 
family  members  who  are  unable  to 
access  services  in  a  military  medical 
treatment  facility  (MTF)  may  obtain 
both  inpatient  and  outpatient  services 
through  local  national  medical  facilities. 
Where  possible,  written  agreements  will 
be  executed  between  these  local 
national  medical  facilities  and  elements 
of  the  uniformed  services  in  areas 
served  by  OCHAMPUS  EUROPE.  Care 
received  under  this  demonstration 
project  would  require  neither  the  cost 
share  nor  the  deductible  normally 
collected  for  inpatient  and  outpatient 
services  under  standard  CHAMPUS. 

While  the  primary  demonstration 
component,  elimination  of  CH^\MPUS 
cost  shares  and  deductibles,  applies  to 
all  active  duty  families,  development  of 
referral  networks  and  agreements  with 
host  nation  providers  will  be  phased, 
with  earliest  attention  directed  at 
remote  or  underserved  areas  which  have 
experienced  significant  reduction  or 
elimination  of  military  medical  services. 
Initial  development  of  referral  networks 
and  agreements  will  occur  in  Germany. 

Demonstration  participation  will  be 
restricted  to  active  duty  dependents. 
Active  duty  service  members  will  be 
included  in  provider  agreements; 
separate  procedures  and  funding  will  be 
used  to  account  and  process  payment 
for  care  rendered  to  active  duty 
personnel  as  required  by  current 
regulation.  The  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
will  act  as  executive  agent  for  purposes 
of  this  demonstration  and  will  assume 
overall  responsibility  for  demonstration 
policy,  implementation,  and 
monitoring. 

DURATION:  This  demonstraUon  will 
operate  for  one  year  with  two  additional 
option  years.  Continuation  of  the 


program  will  depend  on  a  program 
evaluation  conducted  toward  the  end  of 
the  first  year  of  operation. 

It  is  our  hypothesis  that  specific 
agreements  with  local  national 
providers  will  clarify  relationships  and; 
forge  stronger  links  between  U.S.  and- 
host  nation  providers.  These  links  will 
become  more  critical  as  troop 
withdrawals  continue  to  affect  U.S. 
military  medical  presence  and 
capabilities  in  Europe.  Elimination  of 
the  beneficiary  cost  share  and 
deductible  should  ease  a  major  source  of 
conOict  with  respect  to  payment  of  host 
nation  providers,  thereby  improving 
access  to  care  for  our  beneficiaries.  A 
decreasing  military  presence  in  Europe 
can  be  likened  to  a  shrinking  "market 
power"  and,  hence,  less  capability  for 
area  commanders  to  negotiate  favorable 
arrangements  and/or  access  to  local 
civilian  medical  services.  Formal 
agreements  which  clarify  DoD's 
commitment  to  payment  procedures  and 
deadlines  and  a  streamlined 
administrative  process  without 
copayments  and  deductibles  should 
provide  positive  incentive  for  local 
facilities  to  accept  CHAMPUS 
beneficiaries. 
EXCtUSIONS  TO  THE  EUROPE 
DEMONSTRATION  PROJECT:  Participation 
in  this  demonstration  is  limited  to 
active  duty  dependents. 

All  current  CHAMPUS  rules,  unless 
this  notice  specifically  provides 
otherwise,  will  continue  to  apply.  This 
notice  reflects  the  changes  under  this 
demonstration  which  is  expected  to 
start  1  October  1994. 

Dated:  August  29, 1994. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[PR  Doc.  94-21705  Filed  9-1-94;  8:45  am) 
BILUNO  CODE  SOWMH-M 


Department  of  the  Army 

Finding  of  No  Significant  Impact  and 
Environmental  Assessment  for 
Disposal  and  Reuse  of  Tacony 
Warehouse,  Philadelphia,  PA 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Finding  of  no  significant 
impact. 

SUMMARY:  The  proposed  action  analyzed 
by  this  document  is  the  disposal  and 
reuse  of  the  Tacony  Warehouse  facility, 
Philadelphia,  Pennsylvania  as  required 
by  the  Defense  Authorization 
Amendments  and  the  Base  Closure  and 
Realignment  Act  (Pub.  L.  1 00-526).  The 
Army  will  dispose  of  an  approximately 
14  acre  parcel  of  land  with 


improvements.  The  Fort  Dix  Directorate 
of  Public  Works  has  been  maintaining 
the  facility 'since  closure  in  September 
1992. 

The  alternatives  are  expressed  in 
terms  of  Army  imposed  conditions  for 
real  estate  disposal.  An  "Unencumbered 
Alternative"  represents  the  ability  to 
turn  over  the  property  with  no  Army 
imposed  conditions.  An  "Encumbered 
Alternative"  deals  with  property 
transferred  with  conditions  imposed  by 
the  Army.  This  may  be  due  to  mitigation 
required  by  another  regulatory  agency  or 
may  be  required  to  protect  Army 
interests.  Council  on  Environmental 
Quality  and  Army  regulations 
implementing  the  National 
Environmental  Protection  Act  require  a 
no-action  alternative  as  a  benchmark 
against  which  proposed  actions  are 
evaluated.  For  this  document,  this  is  the 
"Caretaker"  alternative. 

The  "Unencumbered  Alternative",  the 
"Enctunbered  Alternative",  and  the  "No 
Action  Alternative"  (Caretaker)  have 
been  addressed  in  the  Environmental 
Assessment  (EA).  In  the 
"Unencumbered  Alternative",  the 
facility  will  be  available  for  reuse  under 
a  range  of  projected  levels  of  reuse. 
Those  projected  levels  of  reuse  are:  High 
Intensity  Use,  Medium  Intensity  Use, 
Low  Intensity  Use  and  Open  Space. 

High  Intensity  Use  is  defined  when  all 
of  the  property  is  offered  for  sale  for  a 
light  industrial/commercial  reuse.  There 
would  be  renovation  of  existing 
structures  to  house  a  hght  industrial/ 
commercial  enterprise.  Some 
construction  activities,  including 
building  office  and  showroom  space, 
will  be  performed  vnthin  existing 
structures. 

Medium  "Intensity  Use  is  when  aU  of 
the  property  is  used  as  a  xcgional 
distribution  center.  The  facility's  area  of 
distribution  vdll  be  the  Mid-Atlantic 
States  region.  There  will  be  renovations 
of  existing  structures  and  renovation  of 
the  rail  lines  entering  the  site. 

Low  Intensity  use  would  occur  if  all 
of  the  property  is  sold  or  transferred  for 
reuse  as  warehouse.  An  example  of 
Open  Space  is  when  the  remainder  of 
the  parcel  vdll  be  transferred  to  the  city 
for  use  as  an  outdoor  recreation  area. 

Land  use  in  the  "Encumbered 
Alternative"  is  similar  to  "Low  Intensity 
Use"  addressed  in  the  "Unencumbered 
Alternative."  The  identified 
encumbrance  is  associated  with 
groundwater  remediation  activities- and 
wrill  restrict  use  of  groundwater  for 
human  ingestion  or  industrial  purposes. 
Additionally,  thB  0.9  acre  parcel 
adjacent  to  the  state  owned  boat  ramp 
will  be  transferred  to  the  Pennsylvania 
Fishing  Commis.sion  as  part  of  the  boat 


ramp  parking  and  picnic  area.  In  the  no 
action  alternative,  also  known  as  the 
"Caretaker"  alternative,  the  Army  will 
retain  and  close  the  faciUty.  The 
structures  will  be  allowed  to  stand,  with 
minimum  maintenance  activity 
conducted  at  the  facility. 

The  disposal  of  Tacony  Warehouse 
would  not  result  in  significant 
environmental  or  socioeconomic 
impacts.  The  transfer  of  0.9  acres  to  the 
Pennsylvania  Fishing  Commission  will 
have  no  impact  on  the  environment 
since  the  activities  and  conditions  at  the 
0.9  acre  site  will  not  change  as  a  result 
of  the  transfer. 

Army  Environmental  Center  studies 
have  identified  the  extent  of 
contamination  at  the  site.  A  remediation 
plan  was  prepared  and  coordinated  with 
the  Environmental  Protection  Agency 
and  the  Pennsylvania  Department  of 
Environmental  Resources.  The 
following  remediation  has  been 
planned:  Removal' of  undergroimd 
storage  tanks  and  above  ground  storage 
tanks;  replacement  of  polychlorinated 
biphenyl  contaminated  transformers; 
asbestos  removal  and  management; 
steam  cleaning  of  contaminated 
building  surfaces;  contaminated  soil  and 
sediment  removal;  and  groundwater 
collection  and  monitoring.  Since  the 
structures  on  the  property  were 
constructed  prior  to  1978,  the  potential 
for  lead  based  paints  exist.  The  Army 
does  not  plan  to  remove  any  lead  based 
paint. 

Reuse  of  the  property  will  have 
potential  impacts  to  air  quality,  water 
quality,  soils,  and  hazardous  and  toxic 
materials.  The  extent  of  these  impacts 
will  be  dependent  on:  (1)  The  extent  of 
renovation,  demolition,  and 
construction  activities;  and  (2)  the 
products  produced  and  stored  at  the 
facility.  High  intensity  reuse  and  Open 
Space  reuse,  addressed  in  the 
"Unencumbered  Alternative",  will  have 
the  greatest  impacts  on  these  resources. 
Best  management  techniques  will  lessen 
the  impacts  of  construction  and 
renovation.  Prior  to  and  during 
operations,  consultation  will  occur  with 
environmental  resource  agencies,  as 
required,  to  ensure  compliance  with  all 
federal,  state,  and  local  regulations  and 
guidelines. 

Increases  to  the  facility's  utiUty  usage 
and  the  surrounding  traffic  patterns  as 
a  resuh  of  reuse  will  not  pose  a 
significant  impact  to  the  surrounding 
community.  No  plant  and  animal 
ecologies  exist  on  the  property.  No 
cultural  resources  exist  on  the  site  to  be 
affected  by  reuse.  The  State  Historic 
Preservation  Office  has  concurred  with 
the  Army's  determination  that  no 
historic  properties  exist  on  the  site. 


Since  the  disposal  of  Tacony  Warehouse 
does  not  constitute  a  major  federal 
action  significantly  affecting  the  human 
environment,  an  Eiivironmental  Impact 
Statement  will  not  be  prepared. 

DATES:  Comments  must  be  received  on 
or  before  October  3, 1994. 
ADDRESSES:  Persons  wishing  to 
comment  may  obtain  a  copy  of  the  EA 
or  inquire  regarding  this  Finding  of  No 
Significant  Impact  by  vkTiting  to  the  U.S. 
Army  Corps  of  Engineers,  ATTN:  Mr. 
Larry  D.  Eastman,  Plarming  Division, 
P.O.  Box  1715,  Baltimore.  Maryland 
21203-1715. 

FOR  FURTHER  INFORMATION:  Questions  • 
regarding  this  FNSI  may  be  directed  to 
the  U.S.  Army  Corps  of  Engineers, 
ATTN:  Mr.  Larry  D.  Eastman,  at  (410) 
962-3208. 

Dated:  August  29,  1994. 
Uwis  D.  Walker, 

Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA  (IL&E). 

(FR  Doc.  94-21749  Filed  ^1-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Education 
Statistics;  Meeting 

AGENCY:  Advisorj"  Council  on  Education 
Statistics,  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  imder  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES  AND  TIME:  September  22. 1994, 
9:00  a.m.-5:0a p.m.  and  September  23, 
1994.  9:00  a.m.-Noon. 

ADDRESSES:  555  New  Jersey  Avenue 
NW..  Room  326,  Washington.  DC  20208. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Marenus,  Executive  Director, 
Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue, 
Room  400J.  Washington." ex:  20208- 
7575,  telephone:  (202)  219-1839. 
SUPP1.EMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
Section  406(c)(1)  of  the  Education 
Amendments  of  1974.  Pub.  L.  93-380. 
The  Council  is  established  to  review 
general  policies  for  the  operation  of  the 
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National  Center  for  Education  Statistics 
(NCES)  in  the  Office  of  Educational 
Research  and  Improvement  and  is 
responsible  for  advising  on  standards  to 
insure  that  statistics  and  analyses 
disseminated  by  NCES  are  of  high 
quality  and  are  not  subject  to  political 
influence.  The  meeting  of  the  Council  is 
open  to  the  public. 

The  proposed  agenda  includes  the 
following: 

•  The  Use  of  Standards  at  Other 
Statistical  Agencies 

•  Discussion  of  Achievement  Levels 
Developed  by  The  National 
Assessment  Governing  Board 

•  Panel  Discussion  on  Standards  Based 
Reporting 

•  Budget  Update 

•  Report  on  Future  of  the  Center  Project 

•  Coimcil  Business 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director,  Ad\isory  Council  on 
Education  Statistics,  555  New  Jersey 
Avenue  NW..  Room  400J.  Washington, 
DC  20208-7575. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

|FR  Doc.  94-21707  Filed  &-1-94;  8:45  am) 
BiLUNQ  CODE  4000-01-M 


Office  of  Educational  Research  and 
Improvement  (OERI);  Organization, 
Functions,  and  Authority  Delegations 

AGENCY:  Department  of  Education. 
ACTION:  Extension  of  closing  date  notice 
to  solicit  public  comments. 

SUMMARY:  The  purpose  of  this  notice  of 
extension  of  closing  date  is  to  allow  the 
public — particularly  school  officials, 
teachers,  and  college  and  university 
faculty — additional  time  to  prepare  and 
submit  their  comments.  Many  of  these 
educators  only  very  recently  became 
aware  of  the  notice  and  will  not  be  able 
to  m.eet  the  September  6, 1994  deadline. 
Also,  many  other  potential  commenters 
have  been  away  from  work  during  the 
comment  period  (summer  months)  and 
have  neither  received  nor  been  given 
information  on  the  public  notice.  An 
extension  of  the  comment  period  will 
permit  many  more  educators  and  other 
interested  parties  to  submit  comments 
and  recommendations. 
DATES:  The  revised  deadline  for  receipt 
of  comments  on  implementing  the 
"Educational  Research,  Development, 
Dissemination,  and  Improvement  Act  of 
1994"  is  November  9,  1994. 
ADDRESSES:  Comment.s  responding  to 
llie  July  7  Federal  Register  notice 


should  be  addressed  to  Dr.  Laurence 
Peters,  U.S.  Department  of  Education, 
555  New  Jersey  Avenue,  NW.,  room  600, 
Washington,  DC  20208-5530. 
Comments  may  also  be  sent  to  the 
Department  of  Education  at  the  Internet 
electronic  mail  address:  reauth- 
comments@inet.ed.gov. 
SUPPLEMENTARY  INFORMATION:  On  July  7. 
1994,  the  Department  of  Education 
pubUshed  a  notice  in  the  Federal 
Register  (59  FR  34802)  inviting  the 
pubUc  to  comment  on  the 
implementation  by  the  Office  of 
Educational  Research  and  Improvement 
(OERI)  of  its  new  authorizing 
legislation,  the  "Educational  Research, 
Development,  Dissemination,  and 
Improvement  Act  of  1994."  Comments 
will  be  used  to  help  the  Assistant 
Secretary  plan  for  the  reorganization  of 
OERI  and  the  activities  it  will  carry  out, 
as  well  as  estabUsh,  in  collaboration 
with  the  National  Educational  Research 
Policy  and  Priorities  Board,  priorities 
for  OERI's  future  work.  Detailed 
information  on  the  statutory 
requirements  of  the  "Educational 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994"  and  on 
issues  of  special  interest  to  the  Assistant 
Secretary  were  included  in  the  July  7 
notice.  The  notice  indicated  that 
comments  must  be  received  on  or  before 
Septembers,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Laurence  Peters,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  room  600.  Washington,  DC  20208- 
5530.  telephone:  (202)  219-2050,  FAX: 
(202)  219-1466.  Internet  electronic  mail 
address:  reauth-questions@inet.ed.gov. 
Indi\'iduals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  Sam.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Dated:  August  30, 1994. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

[FR  Doc.  94-21814  Filed  9-1-94:  8:45  ami 
BHOJNG  CODE  4000-01-M 


Federal  Direct  Student  Loan  Program; 
Extension  of  Closing  Date 

AGENCY:  Department  of  tlducation. 
ACTION:  Extension  of  application  closing 
date. 

SUMMARY:  On  February  17,  1994,  the 
Department  of  Education  published  an 
application  notice  in  the  Federal 
Register  inviting  applications  for 
schools  to  participate  in  the  second  year 


of  the  Federal  Direct  Student  Loan 
(Direct  Loan)  Program,  which  is  the 
academic  year  beginning  July  1,  W95. 
The  notice  pertained  to  the  Federal 
Ehrect  Stafford  Loan  Program,  the 
Federal  Direct  Unsubsidized  Stafford 
Loan  Program,  and  the  Federal  Direct 
PLUS  Program,  collectively  referred  to 
as  the  Direct  Loan  Program. 

The  rolling  application  and  selection 
process  for  this  program  was  described 
in  the  February  1 7  notice,  which 
specified  October  1, 1994  as  the  final 
deadline  for  application. 

Many  schools  have  indicated  that 
they  would  like  to  apply  for 
participation  in  the  Direct  Loan  Program 
but  are  reluctant  to  do  so  until  they  have 
had  the  opportunity  to  evaluate  the 
program  in  progress.  While  the  first  year 
of  the  Direct  Loan  Program  began  July 
1, 1994,  the  academic  year  for  many  of 
the  first-year  schools  does  not  begin 
until  September.  Therefore,  some 
procedures,  such  as  funds  disbursement 
and  reconciliation,  will  occur  at  these 
schools  for  the  first  time  in  September 
or  October  of  1994. 

The  Department  wants  to  ensure  that 
schools  have  adequate  time  to  evaluate 
the  day-to-day  administration  of  the 
Direct  Loan  Program  and  to  observe  the 
benefits  of  the  program  for  students  and 
schools  prior  to  appljang  to  participate. 
Therefore,  the  deadline  to  submit 
applications  for  the  second  year  of  the 
program  is  extended  to  November  1, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Ragon,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW 
(room  4100.  ROB-3),  Washington,  DC 
20202-5257,  Telephone:  (202)  708- 
9406.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Dated;  August  30,  1994. 
David  A.  Longanecker, 

Assistant  Secretary  for  the  Office  of 
Postsecondaty  Education. 
(FR  Doc.  94-21706  Filed  9-1-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Public  Meetings  on  National  Energy 
Policy 

agency:  Office  of  Policy,  U.S. 

Department  of  Energy. 

ACTION:  Supplemental  notice  of  public 

meetings. 

SUMMARY:  The  U.S.  Department  of 
Energy  is  announcing  further 


information  on  the  series  of  public 
meetings  announced  in  the  Wednesday, 
July  20, 1994,  Federal  Register  (59  FR 
37036). 

DATES  AND  ADDRESSES: 

Boston,  Massachusetts.  September  12, 
1994.  Massachusetts  Institute  of 
Technology,  Stratton  Building 
Student  Center — Room:  Sala  de 
Puerto  Rico,  84  Massachusetts 
Avenue,  Cambridge,  Massachusetts. 

Oakland,  California.  Septemtjer  23, 
1994.  Edward  R.  Roybal  Auditorium, 
Oakland  Federal  Building,  1301  Clay 
Street,  Oakland,  California. 

Denver,  Colorado,  September  29-30, 
1994.  Location  TBD. 

Athens,  Georgia.  October  11, 1994. 
University  of  Georgia,  Georgia  Center 
for  Continuing  Educatfon,  1197  South 
Lumpkin  Street,  Athens,  Georeia. 

New  Orleans,  Louisiana.  niecemDer  2, 
1994.  Location  TBD. 

Chicago,  Illinois.  Location  and  Date 
TBD. 

Agenda 

Each  of  the  one-day  regional  meetings 
will  begin  with  a  town-meeting  format 
discussion  on  general  energy  issues 
followed  by  two  roundtable  discussions 
on  specific  issues  of  particular  interest 
to  the  regions.  A  period  for  general 
public  comment  and  short  public 
presentations  will  be  available et  the 
end  of  each  meeting. 

Regional  Meeting  Agenda — Standard 

£1:30  a.m.    Introduction 

8:45  a.m.    Town  Meeting  on  Energy 

10:00  a.in.    Roundtable  Discussion:  Topic  I 

12:30  p.m.    Lunch  Break 

1:30  p.m.    Roundtable  Discussion:  Topic  II 

4:00  p.m.    Public  Presentations— General 

Topics 
5:00  p.m.    Adjourn 

Roundtable  Discussion  Topics  by  Meeting 

Boston.  M\ 
— Energy  and  Industrial  Competitiveness 
— Energy  and  the  Environment 
Oakland,  CA 
— Science  and  Technolo^  for  Sustainable 

Development 
— The  Transportation  Future:  Emerging 
Challenges  and  Choices 
Denver,  CO 
— Renewable  Energy:  Progress  and 

Prospects 
— Competition  in  Electric  Power  Sectors 
— Natural  Gas:  Increasing  Utilization  of  a 
Clean  Domestic  Fuel 
Chicago,  IL 
— ^Energy  Issues  in  Urban  Areas 
— ^The  Future  of  Coal  as  an  Energy 
Resource  E)omestic  Fuel 
New  Orleans,  LA 
— Oil  and  Gas  and  the  Domestic  Economy 
— Energy  Efficiency 

FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  regarding  the  public 
meetings,  wrritten  submissions,  or  if  you 


would  like  to  make  a  3-5  minute  public 
presentation,  please  call  the  National 
Energy  Policy  Plan  Public  Information 
Hotline:  (615)  214-2545.  For  other 
information,  contact  Terri  Walters,  U.S. 
Department  of  Energy,  Office  of  Policy, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-1800. 
SUBMISSION  OF  WRITTEN  COMMENTS: 
Written  comments  are  requested  before 
October  31, 1994.  Mail  submission  to 
Oak  Ridge  Institute  for  Science  and 
Education.  P.O.  Box  117,  Oak  Ridge, 
Tennessee  37831-0117,  ATTN:  Mary 
Jean  Brewer.  Please  submit  a  DOS  or 
Macintosh  diskette  copy  (ASCII  format 
preferred)  and  a  typed  copy  of  input. 
Submissions  can  also  be  sent 
electronically  through  Internet  at 
NEPP@ORAU.GOV. 

For  all  submissions,  please  include 
you  name,  address,  and  a  day-time 
telephone  number. 
Susan  F.Tieraey, 

Assistant  Secretary  of  Energy  for  Policy. 
[FR  Doc.  94-21776  Filed  9-1-94:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4714-01 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

AvailabiUty  of  EPA  comments 
prepared  August  15. 1994  Through 
August  19, 1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  Draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  8, 1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-AFS-G65059-NM  Rating 
EC2,  Santa  Fe  Ski  Area  Master 
Development  Plan,  Upgrading  and 
Expansion,  Special-Use-Permit,  Sante 
Fe  National  Forest,  Espanola  Ranger 
District,  Santa  Fe  County,  NM. 
Summary:  EPA  requested  additional 
information  to:  (1)  Determine  the 
potential  of  the  citizens'  alternative  in 
meeting  the  objectives  of  the  Santa  Fe 
Ski  Area  Master  Development  Plan,  (2) 
evaluate  impacts  from  year-round  use  of 
the  Ski  Area,  (3)  describe  alpine 
wetland  resources,  and  (4)  consideration 
of  additional  mitigation  measures. 


ERP  No.  D-COE-G30013~LA  Rating 
EC2,  West  Bank  of  the  Mississippi 
River  Hurricane  Protection  Plan, 
Implementation,  east  of  the  Har\'ey 
Canal,  New  Orleans,  LA. 

Summary:  EPA  requested  that 
additional  information  and  analysis  be 
provided  in  the  Final  EIS  on  the 
following  areas:  (1)  secondary  and 
cumulative  effects,  (2)  description  of 
remaining  natural  resources  within  the 
project  area,  and  (3)  the  basis  for  using 
preservation  as  mitigation  for  impact^  to 
bottomland  hardwoods  and  cypress 
swamps. 

Final  EISs 

ERP  No.  F-AFS-L65224-OR,  Newberry 
Geothermal  Pilot  Project, 
Construction  and  Operation  of  a  33- 
megawatt  Power  Plant,  Approvals, 
Deschutes  National  Forest,  Fort  Rock 
Ranger  District,  Deschutes  County, 
OR. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory. 

ERP  No.  F-DOE-L03007-OR.  Hermiston 
Generating  Project,  Construction  of  a 
Gas-fired  Cogeneration  Power  Plant, 
Approval  of  Permits,  Umatilla 
County,  OR. 

Summary:  The  final  EIS  addressed 
EPA's  concerns  writh  this  project. 

ERP  No.  F-DOE-L08051-OR,  Coyote 
Springs  Cogeneration  Project.  General 
Transmission  Agreement  Revision  for 
Construction  and  Operations  of  the 
Coyote  Springs  Interconnection, 
Implementation  and  COE  Permits. 
Morrow  Coimty.  OR. 

Summary:  EPA  had  environmental 
concerns  based  on  potential  significant 
cimiulative  CO2  emissions  from  coal 
and  cogeneration  plants  within  the 
project  area  and  because  no  further 
analysis  was  provided  of  other  possible 
gas  pipeline  alternatives  that  were 
considered  but  dropped  from  further 
consideration. 

ERP  No.  F-UAF-G11024-TX,  Carswell 
Air  Force  Base  (AFB)  Disposal  and 
Reuse.  Implementation,  Tarrant 
County,  TX. 

Summary:  EPA  had  no  objections  to 
the  proposed  project. 

Dated:  August  30. 1994. 
Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

[FR  Doc.  94-21782  Filed  9-1-94;  8:45  am] 
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[ER-fRL^714-8] 

Environmental  Impact  Statements; 
Notice  of  Availat>ility 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  OR  (202) 260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  August  22, 

1994  Through  August  26,  1994  Pursuant 

to  40  CFR  1506.9. 

EIS  No.  940353.  FINAL  EIS,  AFS.  UT, 
Pacer  Timber  Harvest  and  Timber 
Sale,  Implementation.  Dixie  National 
Forest,  Escalante  Ranger  District, 
Garfield  County,  UT,  Due:  October  03, 
1994,  Contact:  Cindy  Calbawn  (801) 
826-5400. 

EIS  No.  940354,  DRAFT  EIS,  COE,  MO. 
ND.  SD.  NB,  LA,  KS,  Missouri  River 
Master  Water  Plan  Operation, 
Multipurpose  Project,  SD,  NB,  lA, 
MO,  Due:  October  17, 1994,  Contact: 
Lav^rrence  Cieslik  (402)  221-7360: 

EIS  No.  940355,  FINAL  EIS,  FHW,  FL. 
North  Suncoast  Corridor. 
Transportation  Improvement  and 
Construction,  Northwest  Expressway 
Zone  1  in  Hillsborough  Co.,  to  US  98 
in  Hernando  Co.,  to  Zone  2  FL-52  in 
Pasco  Co.,  Funding.  Section  404 
Permit,  Hillsborough,  Hernando  and 
Pasco  Counties,  FL,  Due:  October  03, 
1994,  Contact:  Jennings  R.  Skinner 
(904) 681-7223. 

EIS  No.  940356,  DRAFT  EIS,  FHW,  WI. 
Outagamie  County  Trunk  Highway  CB 
(West  Side  Arterial)  Construction, 
between  County  Trunk  Highway  JJ 
with  Pendleton  Road  and  intersection 
of  County  Trunk  Highway  BB  with 
Mayflower  Road,  Funding.  COE  404 
Permit,  Winnebago  County.  WI,  Due: 
October  17, 1994,  Contact:  James  R. 
Zavoral  (608)  264-5944. 

EIS  No.  940357,  DRAFT  EIS,  FHW,  CA, 
CA  Route  152  Adoption  and  Right-of- 
Way  Preservation,  from  Santa  Teresa 
Boulevard  to  CA-156,  Tier  1  Corridor 
Identification,  Santa  Clara  and  San 
Benito  Counties,  CA,  Due:  October  17, 
1994.  Contact:  John  R.  Schultz  (916) 
551-1314. 

EIS  No.  940358.  DRAFT  EIS.  BLM.  NV. 
Cortez  Pipeline  Gold  Deposit  Project. 
Development.  Construction  and 
Operation  of  Open-Pit  Mine.  Right-of- 
Way  Permit,  COE  Section  404  Permit. 
Lander  County.  NV.  Due:  November 
04, 1994,  Contact:  Dave  Davis  (702) 
635-4000. 

EIS  No.  940359,  FINAL  EIS,  AFS.  OR, 
Newberry  National  Volcanic 
Monument  Comprehensive 
Management  Plan,  Implementation, 
Deschutes  National  Forest.  Deschutes 
County,  OR.  Due:  October  03, 1994. 
Contact:  Carolyn  Wisdom  (503)  383- 
4702. 


EIS  No.  940360.  HNAL  EIS,  BLM,  WY, 
Creston/Blue  Cap  Natural  Gas  and  Oil 
Development  Project.  Construction 
and  Operation.  Special-Use-Permit, 
Right-of-Way  and  COE  Section  404 
Permit,  Carbon  and  Sweetwater 
Counties,  WY,  Due:  October  03, 1994, 
Contact:  Bob  Tigner  (307)  324-7171. 

EIS  No.  940361.  DRAFT  EIS.  GSA.  AZ. 
Phoenix  Federal  Building — United 
States  Courthouse.  Site  Selection  and 
Construction  within  a  portion  of  the 
Central  Business  District.  City  of 
Phoenix.  AZ.  Due:  October  21. 1994. 
Contact:  Alan  Campbell  (415)  744- 
5252. 

EIS  No.  940362.  HNAL  EIS.  USA.  MS. 
Camp  Shelby  Continued  Military 
Training  Activities,  Use  of  National 
Forest  Lands.  Special  Use  Permit, 
Desoto  National  Forest.  Forrest. 
George  and  Perry  Counties,  MS,  Due: 
October  03, 1994,  Contact:  Woodrow 
G.  Lyon  (601) 584-2764. 

Amended  Notices 

EIS  No.  910003,  DRAFT  EIS,  AFS,  WA. 
Chenuis  Creek/Cayada  Mountain 
Timber  Sale.  Timber  Harvest/ 
Improvement,  Implementation,  MT. 
Baker-Snoqualmie  National  Forest, 
Clearwater  Roadless  Area,  White 
River  Ranger  District,  Pierce  County, 
WA,  Due:  February  25, 1991,  Contact: 
Ted  Lewis  (206)  825-6585. 

Published  FR  1-11-91— Officially 
Canceled  by  Preparing  Agency. 

Dated:  August  30. 1994. 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  Activities. 
|FR  Doc.  94-21781  Filed  9-1-94;  8:45  am] 
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Proposed  Administrative  Order  on 
Consent;  Petrochem  Recycling  CorpJ 
Ekotek,  Inc.,  Site,  Salt  Lake  City,  UT 

agency:  U.S.  Environmental  Protection 

Agency.  (U.S.  EPA). 

ACTION:  Proposed  de  minimis 

settlement. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  as  amended  (CERCLA),  notice  is 
hereby  given  of  a  proposed  de  minimis 
settlement  under  section  122(g) 
concerning  the  Petrochem  Recycling 
Corp./Ekotek.  Inc.,  Site  in  Salt  Lake 
City,  Utah  (the  Site).  The  proposed 
Administrative  Order  on  Consent  (AOC) 
requires  363  potentially  responsible 
parties  (PR?)  to  pay  an  aggregate  total  of 
$7,803,386.11  to  resolve  their  liability  to 


the  EPA  related  to  response  actions 
taken  or  to  be  taken  at  the  Site. 
DATES:  Comments  must  be  submitted  by 
no  later  than  October  3, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Greg  Phoebe  (8HWM-SR), 
Enforcement  Specialist,  U.S. 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street.  Suite  500. 
Denver.  Colorado  80202-2405.  and 
should  refer  to:  In  the  matter  of 
Petrochem/Ekotek  De  Minimis 
Settlement. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Steams,  Office  of  Regional 
Counsel,  EPA  Region  VIII.  at  (303)  294- 
7197. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
section  122(g)  De  Minimis  Settlement:  In 
accordance  with  section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  that  the 
terms  of  an  Administrative  Order  on 
Consent  (AOC)  have  been  agreed  to  by 
the  following  363  parties,  for  the 
following  amounts:  Option  A 
Settlements:  Allied  Petroleum  of  Reno 
($53,634.70);  Alpine  Foreign  Repair 
($2,915.06);  American  Label  Co. 
($9,765.80);  Anaconda  Mining 
(Anaconda  Minerals)  ($148,636.91); 
Applied  Mechanical  Systems.  Inc. 
($15,444.00);  Aztec  Truck  &  Tire 
($10,637.05);  B&R  Tire  Company.  Inc. 
($3,539.62);  Beckman  Instnmients,  Inc. 
($85,714.20);  Bell's  Chevron  Food  Mart 
($11,560.70);  Bill  &  Vem's  Service  Inc. 
($2,566.90);  Black  Butte  Coal  Company 
($27,834.46);  BMW  of  Murray 
($25,289.55):  Bob's  Conoco  ($868.73); 
Bonanza  Motors,  Inc.  ($18,926.62); 
Brigham  Truck  &  Implement 
($9,920.20);  Brighton  Ski  Resort  (Boyne 
USA.  hic.)  ($3,857.36);  Buehner 
Concrete/Otto  Buehner  &  Co. 
($11,012.75);  Buhl  Implement,  Inc. 
($12,216.20);  Burks  Tractor.  Inc. 
($11,104.24);  Call's  Sinclair  Service 
($6,755.00);  Cameron  Sales,  Inc. 
(Cameron  International)  ($14,378.64); 
Canyon  Lincoln-Mercury  ($11,078.20); 
Cardwell  Distributing  Co.  ($19,826.24); 
Carleson  Cadillac  Company,  Inc. 
($19,801.00);  Casper  Barrel  &  Drum,  Lie. 
($25,096.50);  Center  Street  Conoco 
($579.00);  Cherry  Hill  Chevron 
($6,330.40);  Chris  &  Keith  Chevron 
($6,214.60);  Chris  Jordan  Volkswagen- 
Porsche-Audi.  Inc.  ($7,997.92); 
Christensen  Oil  Company  ($10,428.56); 
Chrysler-Dodge  Coimtry  USA,  Inc. 
($17,717.40);  Chuck's  Chevron 
($9,920.20);  City  of  Idaho  Falls  (Fire 
Station  No.  2)  ($579.15);  City  of  Logan 
($13,899.60);  City  of  Pocatello 
($2,856.40);  City  of  Twin  Falls,  Inc.,  and 
Water  Treatment  Plant  ($12,065.63); 
Clarence  Knight  Pontiac  ($27,753.40); 
Clifrs  Chevron  ($10,248.30);  Cline's 


Mazda  Auto  Sales  ($15,401.40); 
Construction  Rental  &  Supply 
($8,706.56);  Corporation  of  the  Presiding 
Bishop/Deseret  Mills  &  Elevator 
($41,934.00);  Cms  Distributing  (Cms 
Oil,  Inc.)  ($2,910.44);  Custom  Auto 
Grafters  ($8,318.30);  Dahle's  Toyota,  Inc. 
($12,892.40);  Dan  Eastman  Jeep,  Eagle  & 
Suzuki,  Inc.  ($16,733.10);  Darrel's 
Chevron  ($6,948.00);  Dave  Kissel 
Chevron  (Kissel  Chevron)  ($1,737.00); 
Dave's  Chevron  ($3,995.10);  Dick  Dey 
Oldsmobile-Buick,  Inc.  (Dick  Dey) 
($3,860.00);  Discount  Tire  and 
Automotive,  Inc.  ($3,281.85);  Doug 
Smith  Chrysler-Plymouth,  Inc. 
($11,196.90);  Duane's  Texaco 
($1,814.20);  Durbano  Metals.  Inc. 
($1,640.92);  Duval  Corp.  ($119,698.60); 
Ecclesiastes  9:10-11-12,  Inc.  (f/k/a 
Logan  Manufacturing,  Inc.)  ($7,334.00); 
Economy  Builder's  Supply,  Inc. 
($1,466.80);  Eddie's  Chevron 
($8,976.83);  Ed  Kenley  Ford  ($6,774.30); 
Egan  Farm  Services,  Inc.  ($10,962.40); 
Elixir  Industries  ($79,405.33);  Emery 
County  Road  Department  ($17,679.52); 
Field  Oil  ($8,667.95);  Fife  Rock 
Products  Company,  Inc.  ($11,773.00); 
GT  Automotive,  Inc.  ($4,855.88);  Gary's 
Tire  Center,  Inc.  ($15,142.78);  Gary's 
Fast  Lube/Cary's  Chevron  ($5,695.00); 
Gene's  Texaco  ($2,046.33);  Gilbert 
Western  ($81,859.02);  Given  Ford  Sales 
($2,541.99);  Goodyear  Tire  &  Rubber 
Company  ($37,754.66);  Grandma's  Tires 
and  Car  Care  Clinic,  Inc.  ($11,023.16); 
Grant's  Conoco  ($6,484.80);  Hayes 
Brothers  Buick  ($55,270.21);  Henry's 
Service,  Inc./Henry's  Conoco 
($8,225.66);  Hilton's  Conoco  ($965.66); 
Holiday  Tire  Center/Holiday  Oil 
Company  ($13,703.00);  Home 
ConstmcUon  Corp.  ($1,832.24); 
Intermountain  Parts  Cleaners 
($9,071.00);  Intermountain  Sports 
($1,679.54);  Intermountain  Volkswagen 
($44,818.46);  Jerome  Gas  &  Oil,  Inc. 
($1,080,«0);  Jerry  Seiner  Chevrolet.  Inc. 
($11,919.68);  Jiffy  Lube  International  of 
Utah,  Inc.  #1  (Jiffy  Lube  International, 
Inc.)  (?1 95,316.00);  Jiffy  Lube 
International  of  Utah,  Inc.  #2 
($118,787.64);  Jiffy  Lube  International  of 
Utah,  Inc.  #3  ($159,147.80);  Jiffy  Lube 
International  of  Utah,  Inc.  #4 
($73,455.80);  Jiffy  Lube  International  of 
Utah,  Inc.  #5  ($146,764.92);  Jim  &  Dave's 
Enterprises  (Jim  &  Dave's  Husky) 
($5,712.80);  Jim's  Chevron  ($5,230.30); 
John's  Texaco  ($2,142.30);  Kent  Nelson 
Conoco  ($5,384.70);  Ketchum 
Automotive  ($3,670.86);  Kiewit  Western 
($31,941.50);  Kim  Hansen  Chevrolet- 
Olds,  Inc  ($9,785.10);  KUTV.  L.P. 
($636.90);  Lockheed  Air  Terminal,  Inc. 
($29,613.87);  Lowell's  Conoco 
($13,838.10);  Lube-N-Go  ($20,844.00); 


Lynn  Wood  Service  Center  ($6,293.43); 
M.H.  Cook  Pipeline  Construction 
Company  ($12,181.46);  Mack  Tmcks, 
Inc.  ($41,618.52);  Maetex  Supply  Co., 
hic.  ($1,930.00);  Marion  Willey  &  Son 
Ford  ($26,923.50);  Mark  Miller  Subam 
($17,563.00);  Master  Muffler  Shops 
($14,949.78);  May  Tmcking  Company 
($42,567.53);  Menlove  Dodge  Toyota 
(Menlove-Johnson)  ($29,436.36) ' 
Middlekauff  Lincoln-Mercury,  Inc. 
($5,945.94);  Miller  Brands,  Inc. 
($1,833.50);  Miller's  Transport,  hic. 
($26,095.02);  Miller's  Tmck  Stop 
($13,799.50);  Montana  Brand  Produce 
Co.,  Inc.  ($11,058.90);  Motor  Cargo 
($18,701.70);  Motor  Sportsland,  Inc. 
($2,123.00);  Murray  City  Maintenance 
(Murray  City  Corporation)  ($7,160.30); 
Naylor  Dodge  (Naylor  Auto,  Inc.) 
($1,833.50);  Newspaper  Agencv 
Corporation  (NAC)  ($2,796.58)';  North 
End  Texaco  ($2,335.91);  Northwest 
EnviroService,  Inc.  ($48,006.82); 
Northwest  Transport  Service,  Inc. 
($11,158.29);  Nowsco  Services,  Inc. 
($12,255.50);  Olsen  Chevrolet  (Young 
Chevrolet  Company)  ($43,150.94); 
Parley's  Way  Conoco  ($2,779.92); 
Pearson  Tire  &  Distributing  Co.,  Inc. 
($3,261.70);  Petersen  Motors  (Petersen 
Motor  Company.  Inc.)  ($36,689.30);  Pipe 
Renewal  Service.  Inc.  ($34,469.80); 
Plaza  Cycle  ($20,192.00);  Questar  Corp. 
for  Interstate  Brick,  Moimtain  Fuel 
Supply,  Moimtain  Fuel  Resources,  and 
Questar  Pipeline  ($100,187.12);  R.J. 
Flinn  Automotive  ($1,594.16);  Reichold 
Chemical  ($133,366.86);  Rick's  Texaco 
Service  ($1,196.60);  Riverside  Country 
Club  ($1,158.30);  Robert's  TBA  Service, 
Inc.  ($11,522.10);  Rocky  Mountains 
Transmission  ($1,351.00);  Rosan 
Rexnord  Products  (VSI  Corp.) 
($21,230.00);  Roy  Raymond  Ford- 
Mitsubishi,  Inc.  ($9,683.39);  Rupps 
Tmcking  ($4,882.90);  Safeway,  Inc. 
($34,424.68);  Salt  Uke  Auto/Tmck 
Plaza  ($35,317.96);  Sawrtooth  Auto 
Sales,  Lie.  ($12,343.62);  Sawtooth 
Motors  ($18,528.93);  Shell  Western  E  & 
P  Lie.  ($12,999.29);  Sinclair  Oil 
($4,632.00);  Six  States  Distributors,  Lie. 
($1,274.13);  Snelgrove  Ice  Cream 
Parlors,  Inc.  ($1,196.60);  Southgate 
Chevron  ($2,026.50);  Spartan  Jeep/ 
Eagle,  Lie.  ($40,780.90);  Stadium 
Chevron  ($3,474.00);  Stars  Ferry 
Buildmg  Supply,  Inc.  ($1,930.00); 
Steve's  Conoco  ($907.10);  Sum  Power 
Computerized  Tune-Up  ($11,375.42); 
Sun  Valley  Company  ($5,759.12);  Sun 
Valley  Stages,  Lie.  ($1,717.70);  TAS  Tire 
&  Automotive  ($17,744.00);  Taylor 
Chevrolet,  Lie.  ($13,139.44);  Taylor 
Farm  Service.  Inc.  ($9,266.40);  Tom 
Randall  Distributing  ($29,988.34);  Tri- 
City  Ford,  Inc.  ($12,834.50);  Tri-Miller 


Pac-king  Company  ($2,082.97);  U  S 
Pollution  Control,  Inc.  ($116,768.86); 
Utah  County  Road  Department 
($8,494.20);  Utah  State  Parks  & 
Recreation  ($6,774.30);  Utah  Valley 
Transit,  Lie.  ($1,833.50);  Viking  Freight 
System  ($8,108.10);  W.H.  Pingree  Co.. 
Lie.  ($6,118.10);  W.W.  Clyde  &  Co. 
($67,638.74);  Wasatch  Metals,  Inc. 
($7,411.20);  Washburn  Motor  Co.,  Lie. 
(Washburn  Isuzu)  ($7,198.90);  Weber 
Basin  Water  Conservancy  District 
($6,583.00);  Werner's  BMW  Sen'ice 
($8,260.40);  Westcon  Utility  ($6,957.52); 
Western  Industrial  Cleaning  Sen-ices, 
Inc.  (Allwaste  Intermountain  Plant 
Services,  Inc.)  ($7,830.43);  Western 
States  Petroleum,  Inc.  ($1,639.38); 
Western  Transmission  (a/k/a  J.R. 
McGeachin,  Lie.)  ($12,034.74);  Westland 
Ford,  Lie.  ($20,882.60);  Wilson  Motor 
Company,  Inc.  ($12,266.39);  Wilson 
Products  Company,  Inc.  ($3,262.55); 
Winder  Dairy  ($2,509.00);  Workman 
Pontiac-Cadillac-Buick  GMC  Lie. 
($8,528.95);  Wright  Motor  Company 
(Wright  Motor  Company)  ($3,474.90): 
and  Young  Ford.  Inc.  ($10,169.87); 
Option  B  Settlements:  Alta  Ski  Lifts 
Company  ($88,104.46);  American 
Airlines  ($1,470.15);  Ames 
Constmction,  Inc.  ($24,766.60);  Amoco 
Corporation  ($1,306.00);  Amoco  Service 
Center  ($2,286.90);  Anal>lichem 
International  Inc.  ($33,041.80);  Apex 
Drum  Co.,  Lie.  ($12,272.33);  ASF-24 
(U.S.  Army)  ($5,485.20);  Associated 
Food  Stores,  Inc.  ($9,049.59);  AT&T 
($3,036.45);  Axtell  Chevrolet  Co..  Inc. 
($39,807.00);  Barber  Brothers  Motor 
Company,  Inc.  (Chry-sler)  ($1,633.50); 
Beaver  Creek  Coal  Company 
($14,701.50);  Bert-Co  Graphics 
($3,593.70);  Bill  &  Randy's  Texaco 
($6,693.25);  Bill's  Service  ($2,612.00); 
Black  &  Decker  (U.S.),  Lie.  ($653.40); 
Boeuig  ($326.70);  Boise  Cascade 
($3,101.75);  Bonneville  County.  Idaho 
($21,856.23);  Boulevard  Texaco 
($7,019.75);  Bourns.  Lie.  ($52,886.47); 
Bmsh  Welhnan.  Lie.  ($34,878.49);  Bush 
Oil  Company  ($7,187.40);  Califomian 
Publishing  Co.  ($4,668.95);  Camp 
Pendleton— Marine  Corps  ($17,478.45); 
Can-  Printing  Company,  Inc.  ($816.25); 
Car-Tune  Shop,  Lie.  ($2,450.25); 
Chemcentral  Corporation  ($7,396.32); 
Chuck  Morey/Halhburton  Energy 
Services  ($25,319.25);  City  of  Ketchum 
Shops  ($1,274.13);  City  of  North  Salt 
Lake  (North  Salt  Lake  Shops) 
($1,796.85);  City  of  South  Salt  Lake 
Shops  ($4,900.00);  Claude  H.  Nix 
Constmction  ($9,025.20):  Clinton  City 
Corp.  ($1,731.51);  Coast  Envelope 
(International  Paper)  ($21,940.80);  Coast 
Yellow  Cab  Co-op  ($1,960.20); 
Commercial  Security  Bank  ($1,437.48); 
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Container  Corporation  of  America 
($15,452.91);  Coors  Brewing  Co. 
($180,319.42):  Cottonwood  Chr>'lser- 
Plvmouth,  Inc.  ($17,282.43); 
Cottonwood  Sanitation  Dist.,  Salt  Lake 
County  ($4,606.47);  CPC.Industries  of 
Utah  ($490.05);  Crown  Coach,  Inc. 
($18,786.81);  Defense  Property  Disposal 
(Defense  Logistics  Agency) 
($389,267.00);  Dexter  Adhesives  & 
Structural  Material  (Hysol  Division/ 
Dexter  Corp.)  ($7,183.00);  Douglas 
Aircraft  Company  (McDonnell  Douglas) 
($359.15);  Dugway  Service  Station 
(Army  and  Air  Force  Exchange  Service 
($2,350.80);  Dynamic  Air  ($7,966.60); 
Eaton-Kenway  Corporation  ($1,436.12); 
Ed  &  Karl's  Husky  ($620.73);  EIMAC 
Corp.  (Varian  Associates,  Inc.) 
($63,122.45);  Embee  Inc.  (Embe« 
Plating)  ($20,908.80);  Fort  Douglas 
(Transportation  Motor  Pool) 
($11,761.20);  Fort  Ord  ($28,351.02); 
Four-Way  Service  ($6,697.35);  Frances 
Taylor  ($1,306.00);  Franklin  Press 
($3,240.86);  Frye  &  Smith,  Inc. 
($1,947.13);  Cans  Ink  &  Supply  Co. 
($11,492.80);  George  AFB  ($61,754.21); 
Grandma's  Tire  of  Bountiful.  Inc. 
($3,593.70);  Grandma's  Tires  of  Ogden. 
Inc.  ($6,043.95);  Grandma's  Tires  of 
Sandy  ($4,475.79);  Grandma's  Tires  of 
South  State,  Inc.  ($1,960.20);  Green 
Giant  Co.  ($16,419.94);  HAS  Conoco 
($2.22J.56);  Hansen's  Texaco  (Demont 
Hansen)  ($4,181.76);  HeberCity 
Corporation  ($816.75);  Heckett 
Engineering/Harsco  Corporation 
($37,635.84);  Hercules  Incorporated 
($91,678.55);  Heritage  Honda  (Larry  H. 
Miller  Honda)  ($86,640.84);  Herman 
Brothers,  Inc.  ($10,127.70);  Hill  AFB 
($226,721.60);  Himing  Pontiac,  Cadillac, 
CMC,  Inc.  ($16,713.97);  Hydro  Flame 
Corp.  ($4,504.21);  IT  Corp.  ($18,798.32); 
Industrial  Constructors  Corp. 
(528.601.40);  Ingersoll-Rand  Company 
($1,796.85);  Intermountain  Farmers 
Association  ($9,114.93);  Interpace 
Industries,  Inc.  ($24,992.55);  Interstate 
Engineering  ($1,045.44);  J.C.  Carter  Co., 
Inc.  ($38,550.60);  Jackson  Hole  Standard 
($1,893.70);  James  H.  Clark  &  Son,  Inc. 
($47,338.83);  Jay's  Chevron  ($1,450.55); 
Jetway  Equipment  (Jetway  Corp./ 
Pneumo  Abex)  ($20,614.77);  Joslin 
Automotive  ($653.00);  Kaysville  City 
Shop  ($1,731.51);  Ken's  Texaco 
($980.10);  Kent  Hansen  Texaco 
($490.05);  Kenworth  Sales  Co. 
(52,613.60);  Kim's  Conoco  ($2,056.95); 
Kimball  Elevator  Co.  (United  States 
Elevator)  ($1,561.63);  Kimberly-Clark 
Corp.  ($2,677.30);  Knott's  Berry  Farm 
($9,501.15);  L.E.  Myers  ($3,593.70);  La 
Sal  Oil  Company,  hic.  ($29,272.32); 
LaFleur  Conoco  ($1,893.70);  Larry  H. 
Miller  Chevrolet  ($27,540.81);  Latham 


Motors,  Inc.  ($16,629.03);  Lear-Siegler, 
Inc.  (BFM  Energy)  ($16,236.99); 
Leffingwell  (Uniroyal  Chemical 
Company,  Inc.)  ($44456.77);  Liebert 
Industrial  Metals,  Inc.  ($979.50);  Litton 
Industries,  Inc.  ($12,937.32);  Luke  AFB 
($19,812.02);  Lund  Machinery 
Company.  Inc.  ($35,884.73);  M.C.  Green 
&  Sons,  Inc.  ($9,702.99);  MAACO  Auto 
Painting  (DR&S  Incorporated)  ($359.15); 
Madison  County  Road  &  Bridge 
($3,358.48);  Marine  Corps  Supply 
Center  Yermo  Annex/MCSC  Barstow 
($120,506.56);  MCAS  El  Toro 
($44 ,3  26. 65) ;  MCC  Flowseal 
(S23. 522.40);  Monroe,  Inc.  (Utah  Sand  & 
Gravel)  ($3,265.00);  Montana  Resources, 
Inc.  ($34,885.62);  Morgan  City  Shop 
(Morgan  City  Corp.)  ($980.10);  Morris 
Motors.  Inc.  ($979.18);  Mountain  Home 
AFB  ($45,579.40);  Murry's  Center 
Texaco  ($2,711.61);  Naval  Air  Station 
Almeda  ($185,604.80);  Newrport 
Corporation  ($41,498.15);  North  Davis 
County  Sewer  District  ($4,275.73);  OK 
Tire  (OK  Auto  Systems,  Inc.)  ($359.37); 
Owen  Wright  Inc.  Cadillac-Oldsmobile 
($11,434.50);  Pacific  Coast  Packaging 
Corp.  ($28,004.41);  Park  County, 
Wyoming  ($3,983.30);  Payson  City  Corp. 
(Shop)  ($16,537.55):  Pillsbury 
($2,776.95);  PP&G  Ink  (PPG  Industries) 
($46,611.14);  Provo  City  Parks  & 
Recreation  ($2,894.56);  Provo  City 
Utility  ($1,306.80);  Quality  Linen  & 
Towel  Supply  Company  ($1,470.15); 
Ray's  Chevron  ($5,553.90);  Ray's  Land  & 
Sea  Service  ($1,796.85);  Rent-It-Center. 
Inc.  ($23,489.73);  Riverdale  City  Shops 
($653.00);  Riverton  City  Shops 
($1,078.11);  Rowley's  Texaco 
($3,591.50);  Roy  Qty  Corp.  (Roy  City 
Shop)  ($1,535.49);  Royal  Paper  Box  Co. 
($3,953.07);  S.J.  Groves  &  Sons  Co. 
($20,590.94);  Salt  Lake  Country  Club 
($1,960.20);  Salt  Lake  County  Shops/ 
Sah  Lake  Fire  Department  ($75,682.70); 
Sherwin-Williams  Co.  ($718.74); 
Signetics  Corp.  ($4,243.09);  Solitude  Ski 
Resort  ($18,425.88);  Spanish  Fork  City 
Corp.  ($3,916.70);  Staker  Paving  & 
Const..  Inc.  ($52,559.15);  Standard 
Builders  Supply,  Inc.  ($8,494.20); 
Standard  Register  Company  ($6,105.55); 
State  Street  Texaco  ($4,541.13);  Stone's 
Diesel  &  Automotive  (Stone's  Auto 
Sales)  ($2,677.30);  Tapmatic  Corp. 
($25,467.00);  Tekform/General  Ceramics 
($32,597.76):  Texaco  Car  Truck  Stop 
(5980.10);  Texasgulf  Inc.  (Tg  Soda  Ash, 
Inc.)  ($30,690.20);  Thatcher  Chemical 
($12,270.85);  Theisen  Motors  Inc. 
($74,182.30):  Tooele  Army  Depot 
($223,515.07);  Trane  Co.  (American 
Standard.  Inc.)  ($2,272.44);  Transport 
Equipment  Co.  (Kenworth  Sales) 
($18,584.38);  Trebar  Kenworth  Sales, 
Inc.  ($7,487.96):  Tupperware  USA 


($29,035.81);  T.W.  Graphics  Group 
($3,852.70);  Uniroyal  Goodrich  Tire  Co. 
(B.F.  Goodrich  Co.)  ($27,759.03);  United 
Air  Cargo  (United  Airlines,  Inc.)  ~ 
($8,853.57);  U.S.  Gypsum  Co. 
($5,548.66);  U.S.  Naval  Weapons  Station 
(Fallbrook  Annex)  ($11,774.68); 
Washington  Construction  Company 
($441,861.75);  Weber  Comity  Road' 
Department  ($4,900.50);  Webster 
Chevrolet-Buick  Co.  ($2,286.90):  West 
Jordaji  City  ($4,571.00);  West  Point  City  . 
($1,078.11);  West  Valley  City 
Corporation  ($4,211.85);  Western  Lift 
Trucks  ($18,316.65);  Western  States 
Minerals  Corporation  ($15,681.50); 
Westland  Graphics  ($3,232.35); 
WiUiams  AFB  ($4,061.66);  Williams 
International  Corporation  ($35,642.97); 
ZCMI  Auto  Centers  (d/b/a  D&M  Tire) 
($12,708.63). 

By  the  terms  of  the  proposed  AOC, 
these  PRPs  will  together  pay 
$7,803,386.11  to  the  Hazardous 
Substance  Superfund  (Superfund).  The 
$7,803,386.11  represents  approximately 
11.2%  of  the  total  anticipated  costs  for 
the  Site  upon  which  this  settlement  was 
based. 

In  exchange  for  payment,  U.S.  EPA 
will  provide  the  settling  parties  with  a 
covenant  not  to  sue  for  liability  under 
sections  106  and  107(a)  of  CERCLA, 
including  liability  for  EPA  past  costs, 
the  one-time  cost  of  remedy,  future  EPA 
oversight  costs,  future  operation  and 
maintenance  of  the  as-yet  unselected 
remedy,  and  under  section  7003  of  the 
Sohd  Waste  Disposal  Act,  as  amended 
(also  known  as  the  Resource 
Conservation  and  Recovery  Act 
(RCRA)). 

The  amoviftt  that  each  individual  PRP 
will  pay,  as  shown  above,  equals  $2.97 
multiplied  by  the  number  of  gallons  of 
waste  the  party  sent  to  the  Site  (Base 
Amount),  plus  a  premium  payment  of 
either  30%  or  120%  of  the  Base 
Amount,  as  specified  by  each 
Respondent  PRP  in  the  AOC.  The  per 
gallon  charge  of  $2.97  was  calculated  by 
dividing  the  total  estimated  response 
costs  for  the  Site  ($69,594,403)  by  tlie 
total  estimated  volume  of  waste 
disposed  of  at  the  Site  (23,454:592 
gallons).  For  parties  paying  a  30% 
premium,  there  is  an  exception  to  the 
covenant  not  to  sue  if  total  response 
costs  at  the  Site  exceed  $69,594,403.  If 
this  amount  were  exceeded,  EPA  could 
sue  these  parties  for  all  or  a  portion  of 
the  overage.  For  parties  paying  the 
120%  premium,  the  exception  to  the 
covenant  not  to  sue  does  not  apply. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the  public 
may  submit  comments  to  U.S.  EPA 
relating  to  the  proposed  de  minimis 
settlement. 


A  copy  of  the  proposed  AOC  may  be 
obtained  from  Greg  Phoebe  (8HWM- 
SR).  U.S.  Environmental  Protection 
Agency.  Region  VIIl,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2405,  (303)  294-7036.  Additional 
background  information  relating  to  the 
de  minimis  settlement  is  available  for 
review  at  the  Superfund  Records  Center 
at  the  above  address,  and  at  the  Mariott 
Library,  Special  Collections  E)epartment, 
University  of  Utah,  Salt  Lake  City.  Utah. 
(801) 581-8863. 
William  P.  YeUo%vtall. 
Regional  Administrator.  U.S.  EPA,  Region 

vni. 
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National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  Allied 

Plating  from  the  National  Priorities  List: 

request  for  comments. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
Region  10  announces  its  intent  to  delete 
the  Allied  Plating  Site  (Site)  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
Appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  state  of  Oregon  Department 
of  Environmental  Quality  (DEQ)  have 
deternnaed  that  ^11  appropriate  actions 
under  CERCLA  have  been  implemented 
and  that  no  further  cleanup  of  the  Site 
under  CERCLA  is  necessary.  Moreover, 
EPA  and  DEQ  have  determined  that 
remedial  activities  conducted  at  the  Site 
to  date  have  been  protective  of  public 
health,  welfare  and  the  environment. 
DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before  October 
3, 1994. 

ADDRESSES:  Comments  may  be  mailed 
to:  Kevin  Rochlin,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  10, 1200  6th  Avenue, 
Mail  Stop:  HW-113.  Seattle. 
Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rochlin,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  10. 1200  6th  Avenue. 


Mail  Stop:  HW-113,  Seattle, 
Washington  98101.  (206)  553-2106. 

Comprehensive  information  on  this 
Site  is  available  through  the  Region  10 
public  docket.  Copies  of  the  docket  are 
available  for  viewing  at  the  following 
three  locations: 
Portland  State  University,  Miller 

Library,  Business/Documents  Section, 

Portland,  Oregon  97207. 
NE  Neighborhood  Association,  4815  NE 

7th  Avenue,  Portland,  Oregon  97211. 
United  States  Environmental  Protection 

Agency  Region  10,  Hazardous  Waste 

Division — Records  Center,  1200  6th 

Avenue,  Seattle.  Washington  98101. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Gintents 

I.  Introduction 

U.  NPL  Deletion  Criteria 
ni.  Deletion  Procedures 
IV.  Basis  of  Intended  Site  Deletion 

L  Introduction 

EPA  Region  10  announces  its  intent  to 
delete  the  Allied  Plating  site  from  the 
National  Priorities  List  (NPL),  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP),  40 
CFR  Part  300,  and  requests  comments 
on  this  deletion.  EPA  identifies  sites 
that  appear  to  present  a  significant  risk 
to  human  health  or  the  environment, 
and  places  these  sites  on  the  NPL.  EPA 
has  the  discretion  to  use  its  authorities 
under  CERCLA  or  RCRA,  or  to  designate 
a  state  with  remedial  authorities  to 
accomplish  appropriate  cleanup  at  sites 
listed  on  the  NPL.  As  described  in 
§  300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for  Fimd- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  actions. 

EPA  plans  to  delete  the  site,  located 
at  8135  Martin  Luther  King.  Jr. 
Boulevard,  Portland.  Oregon,  from  the 
NPL. 

EPA  will  accept  comments  on  this 
proposal  to  delete  this  Site  for  thirty 
days  after  publication  of  this  notice  in 
the  Federal  Register. 

Section  II  of  this  Notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  Allied  Plating  Site  and 
explains  how  the  Site  meets  the  deletion 
criteria. 

II.  NPL  Deletion  Criteria 

Section  300.425(el  of  the  NCP.  40  CFR 
300.425(e),  provides  that  sites  may  be 
deleted  from,  or  recategorized  on,  the 
NPL  where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  site  from  the  NPL,  EPA  shall 


consider,  in  consultation  with  the  State, 
whether  any  of  the  following  criteria 
have  been  met: 

(1)  EPA  has  determined  that  responsible  or 
other  parties  have  implemented  all 
appropriate  response  actions  required;  or 

(2)  All  appropriate  Fund-financed 
resfKsnses  under  CERCLA  have  been 
implemented,  no  further  cleanup  by 
responsible  parties  is  appropriate;  or 

(3)  The  remedial  investigation  has  shown 
that  the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and 
therefore,  taking  remedial  measures  is  not 
appropriate. 

m.  Deletion  Procedures  Followed  for 
the  Allied  Plating  Site 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  Site: 

(1)  EPA  Region  10  has  determined  that  the 
Site  was  successfully  remediated  through  a 
Removal  Action  which  took  place  in  the  fail 
of  1992.  On  June  29, 1993,  EPA  issued  a  No 
Further  Action  Record  of  Decision  (ROD) 
after  the  public  comment  period  ended.  No 
comments  were  received. 

(2)  EPA  Region  10  has  recommended 
deletion  of  the  Site  and  has  made  the 
relevant  documents  available  to  the  public 
for  review  in  the  information  repositories. 

(3)  The  Oregon  Etepartment  of 
Environmental  Quality  has  concurred  with 
the  deletion  decision. 

Deletion  of  the  AlUed  Plating  Site 
from  the  NPL  does  not  itself  create, 
alter,  or  revoke  any  individual  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes  to 
assist  EPA  management.  As  mentioned 
in  Section  II  of  this  Notice,  40  CFR 
300.425(e)(3)  states  that  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  future  Fund-financed 
response  actions. 

For  deletion  of  this  Site,  EPA's 
Regional  Office  will  accept  and  evaluate 
pubhc  comments  on  EPA's  Notice  of 
Intent  to  Delete  before  making  a  final 
decision  to  delete.  The  EPA  will  prepare 
a  Responsiveness  Summary,  if 
necessary,  addressing  significant  public 
comments. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  notice.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 
by  the  Regional  EPA  office. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  site  summary  provides 
EPA  Region  lO's  rationale  for  the 
intention  to  delete  the  Allied  Plating 
Site  from  the  NPL. 

The  Allied  Plating  Site  is  located  at 
8135  Martin  Luther  King.  Jr.  (MLK) 
Boulevard,  in  an  industrial  and 
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commercial  district  of  northeastern 
Portland,  Multnomah  County,  Oregon. 

The  Site  covers  approximately  12 
acres,  and  contained  the  buildings 
which  formerly  housed  a  plating 
operation  and  a  waste  disposal  area 
approximately  3  acres  in  size. 

In  1957,  the  buildings  were  leased  for 
the  operation  of  AUied  Plating,  Inc.,  a 
chrome  plating  facility  which  operated 
from  that  year  until  1984,  when  the 
company  declared  bankruptcy  and 
ceased  operations. 

Prior  to  1969,  wastewater  from  the 
facility  was  discharged  to  a  swale 
leading  to  the  Columbia  Slough  (an  off- 
site  water  body).  After  1969.  landfiUing 
north  of  the  property  cut  off  natural 
drainage,  and  as  a  result  the  discharge 
of  liquid  wastes  from  the  plating  faciUty 
.  created  a  lagoon  on-site.  The.  metals  in 
the  plating  wastewater  precipitated  out, 
forming  a  layer  of  plating  waste  at  the 
bottom  of  the  lagoon.  Aerial 
photographs  indicate  that  the  lagoon 
covered  approximately  3  acres  during 
the  time  when  the  company  was 
discharging  plating  wastes  into  the 
lagoon.  After  the  company  ceased  its 
discharges,  the  lagoon  receded,  leaving 
a  small  pond  with  the  surrounding  area 
covered  with  plating  waste. 

EPA  conducted  a  Remedial 
Investigation  (RI)  at  the  Site  between 
January  1990  and  April  1992.  The  RI 
determined  that  the  Site  contamination 
was  mainly  limited  to  the  area  formerly 
covered  by  the  lagoon. 

Following  the  RI,  the  Site  was 
evaluated  for  a  potential  Removal 
Action  as  part  of  the  Superfund 
Accelerated  Cleanup  Model  (SACM) 
Program.  The  Site  met  the  criteria  for 
remediation  under  a  Removal  Action. 
This  Removal  Action  took  place 
between  October  20  and  November  10, 
1992.  During  the  Removal  Action,  the 
pond  was  drained,  and  the  pond  sludges 
and  the  plating  waste  in  the 
surrounding  areas  were  excavated  and 
shipped  off-site  for  disposal  at 
Envirosafe  Services,  Inc.,  in  Grand  view, 
Idaho  (a  facility  identified  by  EPA  as 
being  eUgible  to  receive  CERCLA 
wastes).  Approximately  1100  cubic 
yards  of  sludge  and  waste  were 
excavated  and  disposed  of  in  this 
manner.  The  Site  owner  also  placed  a 
deed  restriction  on  the  Site  property, 
preventing  the  use  of  the  shallow 
groundwater  beneath  the  Site.  The  RI 
had  determined  that  one  well  in  this 
aquifer  had  nickel  concentrations  above 
drinking  water  standards. 

Following  the  Removal  Action,  EPA 
conducted  a  risk  assessment  on  the 
contaminant  concentrations  remaining 
in  the  surface  soils  of  the  Site.  Although 
the  remediated  area  had  been  backfilled 


during  the  Removal  Action  by  at  least 
one  foot  of  rock,  to  be  conservative  in 
the  analysis,  it  was  assumed  that  there 
would  be  direct  human  exposure  to  the 
remaining  residual  contaminant 
concentrations.  The  results  indicated 
that  the  Removal  Action  achieved  a  site 
cleanup  level  which  left  the  health 
threat  associated  with  site-related 
contaminants  well  below  a  1x10  ~* 
excess  cancer  risk.  The  remaining 
hazard  index  was  2  for  a  residential 
scenario  and  0.2  for  an  industrial 
scenario.  A  hazard  index  of  1  is  the 
level  where  no  toxic  effects  are  expected 
to  occur. 

This  residual  contamination  level  is 
negligibly  above  levels  that  would  allow 
for  unlimited  use  and  unrestricted 
exposure.  The  Site  was  remediated  to 
industrial  standards.  The  Site  is 
currently  used  for  light  industry  and  is 
expected  to  remain  so,  given  the    - 
historical  land  use  in  this  area.  In 
addition,  although  the  remaining 
surface  contamination  level  had  a 
residential  hazard  index  of  2,  tJie 
residual  contamination  is  buried  under 
one  or  more  feet  of  crushed  rock  used 
as  backfill;  therefore,  no  contact  route 
exists. 

EPA  signed  a  Record  of  Decision  for 
no  further  action  at  the  Allied  Plating 
Site  on  June  29,  1993.  The  Oregon 
Department  of  Environmental  Quality 
concurred  wdth  the  no  further  action     - 
remedy  selection. 

EPA  believes  that  the  implemented 
remedy  at  the  Allied  Plating  Site  is 
protective  of  the  public  health  and  the 
environment.  All  possible  exposure 
pathways  from  contamination  on-site 
have  been  addressed,  including 
groundwater  and  near-surface  soils. 

A  five  year  review  is  scheduled  to  be 
conducted  at  the  Allied  Plating  Site  by 
June  1998.  If  EPA  determines  that  the 
remedy  is  still  protective  of  public 
health  and  the  environment,  no  further 
five  year  reviews  will  be  conducted. 

EPA  has  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  at  the  Allied  Plating  Site 
have  been  completed,  and  that  no 
further  cleanup  by  responsible  parties  is 
appropriate.  The  Oregon  State 
Etepartment  of.£nv4ronmental  Quality 
has  concurred  with  this  decision. 

Dated:  August  1, 1994. 
Chuck  Clarke. 

Regional  Administrator.  Region  10. 
IFR  Doc.  94-21693  Filed  9-1-94;  8:45  am) 
BILUNO  CODE  WM-eO-^ 


[OPPT-69341;  FRL-49(»-11 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  th:s  application  as 
TME-94-16.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATES;  August  26,  1994. 
Written  comments  will  be  received  until 
September  19, 1994. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Shirley  Howard,  New-Chemicals 
Branch,  Chemical  Control  Division 
(7405),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-611.  401  M  St.  SVV., 
Washington,  DC  20460,  (202)  260-3780. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds  • 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
acti%'ities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
.  test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-<^  t-16. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injiiry  to  human 
health  or  the  environment.  Production 
volume,  use,  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
the  application  and  in  this  notice  must 
be  met. 

Inadvertently  the  notice  of  receipt  of 
the  application  was  not  published. 
Therefore,  an  opportunity  to  submit 
comments  is  being  offered  at  this  time. 
The  complete  nonconfidential 
document  is  available  in  the  TSCA 
nonconfidential  information  center 


(NQC),  Rm.  ETG-102  at  the  above 
address  between  12  noon  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  EPA  may  modify  or  revoke  the 
test  marketing  exemption  if  comments 
are  received  which  cast  significant 
doubt  on  Its  finding  that  the  test 
marketing  activities  will  not  present  an 
uiueasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-94-16.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  apphcant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1 .  Records  of  the  quantity  of  the 
TfviE  substance  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities" 
supplied  in  each  shipment. 

3.  Cppies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

TME-94-16 

Date  of  Receipt:  July  25, 1994.  The 
extended  comment  period  will  close  on 
September  19,  1994. 

Applicant:  Confidential. 

Chemical:  (G)  Polymeric  Colorant. 

Uso:  (G)  Colorant. 
•    Production  Volume:  Confidential. 

Number  of  Customers:  Twelve. 

Test  Marketing  Period:  Twelve 
months.  Commencing  on  first  day  of 
commercial  manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  or  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

List  of  Subjects 

Envirorunental  protection.  Test 
marketing  exemption. 

Dated:  August  26,  1994. 

Denise  M.  Keehner, 

Acting  Director,  Chemical  Control  Division. 
Office  of  Pollution  Pre^vntion  and  Toxics. 

IFR  Doc.  94-21784  Filed  9-1-94;  8:45  am] 
WLUMQ  CODE  68«0-60-^ 


[FRL-6064-0J 

Proposed  Administrative  Penalty 
Assessment  and  Opportunity  to 
Comment 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Proposed  Assessment 
of  Clean  Water  Act  Class  II 
Administrative  Penalty  and  Opportunity 
to  Comment. 


SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty  for 
alleged  violations  of  the  Clean  Water 
Act.  EPA  is  also  providing  notice  of 
opportunity  to  comment  on  the  ^ 
proposed  penalty. 

EPA  is  authorized  under  section 
309(g)  of  the  Act,  33  U.S.C.  1319(g),  to 
assess  ^  civil  penalty  after  providing  the 
person  subject  to  the  penalty  notice  of 
the  proposed  penalty  and  the 
opportunity  for  a  hearing,  and  after 
providing  interested  persons  public 
notice  of  the  proposed  penalty  and  a 
reasonable  opportunity  to  comment  on 
its  issuance.  Under  section  309(g),  any 
person  who  without  authorization 
discharges  a  pollutant  to  a  navigable 
water,  as  those  terms  are  defined  in 
section  502  of  the  Act,  33  U.S.C.  1362, 
may  be  assessed  a  penalty  of  up  to 
$125,000  by  EPA.  Class  U  proceedings 
under  section  309(g)  are  conducted  in 
accordance  with  the  "Consolidated 
Rules  of  Practice  Governing  the 
Administrative  Assessment  of  Civil 
Penalties  and  the  Revocation  or 
Suspension  of  Permit",  40  CFR  part  22. 
EPA  is  providing  public  notice  of  the 
following  proposed  Class  II  penalty 
proceeding  initiated  by  the  Water 
Management  Division,  U.S.  EPA,  Region 
9,  75  Hawthorne  St.,  San  Francisco,  CA 
94105: 

In  the  Matter  of  Stone  Forest " 
Industries,  Inc..  Flagstaff,  Arizona, 
NPDES  Permit  No.  AZ0021474;  Docket 
No.  D(-FY94-23,  filed  August  24,  1994; 
proposed  penalty,  $98,000,  for 
discharges  to  Rio  de  Flag  in  violation  of 
permit  conditions  (chiefly  related  to 
suspended  solids,  oil  and  grease  and 
pH)  between  January  1990  and 
December  1992  from  a  lumber  mill 
operated  by  Stone  Forest  Industries, 
Inc.,  at  825  E.  Butler  Ave.,  Flagstaff,  AZ 
86001. 

The  procedures  by  w^ich  the  public 
may  comment  on  a  proposed  Class  II 
penalty  or  participate  in  a  Class  II 
penalty  proceeding  are  set  forth  in  40 
CFR  part  22.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  II  penalty  is  thirty  days 
after  issuance  of  public  notice.  The 
Regional  Administrator  of  EPA,  Region 


9  may  Issue  an  order  upon  default  if  the 
respondent  in  the  proceeding  fails  to  file 
a  response  within  the  time  period 
specified  in  part  22. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of  40 
CFR  part  22,  review  the  complaint,  the 
proposed  consent  order,  or  other 
documents  filed  in  this  proceeding, 
commeut  upon  the  proposed  penalty,  or 
participate  in  any  hearing  that  may  be 
held,  should  contact  Steven  Armsey, 
Regional  Hearing  Clerk,  U.S.  EPA. 
Region  9,  75 "Hawthorne  St.,  San 
Francisco,  CA  94105,  (415)  744-1389. 
Documents  filed  as  part  of  the  public 
record  in  these  proceedings  are 
available  for  inspection  during  business 
hours  at  the  office  of  the  Regional 
Hearing  Clerk. 

In  order  to  provide  opportunity  for 
public  comment,  EPA  will  not  take  final 
action  in  this  proceeding  prior  to  thirty 
days  after  issuance  of  this  notice. 

Dated:  August  25. 1994. 
Alexis  Strauss, 

Acting  Director.  Water  Managemert  Division. 
(PR  Doc.  94-21780  Filed  9-1-94:  845  am] 
BILUNG  CODE  titO-6C-P 


[FRL-5063^] 

Massachusetts  Marine  Sanitation 
Device  Standard  for  Coastal  Waters  of 
Westport;  Notice  of  Determination 

On  July  19,  1994,  notice  was 
published  that  the  State  of 
Massachusetts  had  petitioned  the 
Regional  Administrator,  Environmental 
Protection  Agency,  to  determine  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  the  coastal  waters  of 
Westport  Harbor  and  the  East  and  West 
Branches  of  the  Westport  River  that 
border  the  Town  of  Westport,  wr.hin  the 
State  of  Massachusetts  (56  FR  36758). 
The  petition  was  filed  pursuant  to 
Section  312(0(3)  of  Pub.  L.  92-500  as 
amended  by  Pub.  L.  95-217  and  Pub.  L. 
100^. 
Section  312(f)(3)  states: 
After  the  effective  date  of  the  initial 
standards  and  regulations  promulgated 
under  this  section,  if  any  State 
determines  that  the  protection  nnd 
enhancement  of  the  quality  of  some  or 
all  of  the  waters  within  such  States 
require  greater  environmental 
protection,  such  State  may  completely 
prohibit  the  discharge  from  all  vessels  of 
any  sewage,  whether  treated  or  not,  into 
such  waters,  except  that  no  such 
prohibition  shall  apply  until  the 
Administrator  determines  that  adequate 
facilities  for  the  safe  and  sanitary 
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removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
such  water  to  which  such  prohibition 
would  apply. 

The  State  of  Massachusetts  has 
certified  that  there  are  two  pump-out 
facilities  available  to  service  vessels  in 
the  Westport  Harbor  and  the  Westport 
River. 

Pimip-out  facility  No.  1.  which  is 
mobile,  is  located  at  the  Town  Pier  on 
the  north  side  of  the  Westport  Harbor. 
This  facihty  has  a  holding  capacity  of 
650  gallons  and  it  is  marked  with  a 
yellow  and  maroon  U.S.EPA  issued  boat 
pump-out  sign.  The  hours  of  operation 
will  be  upon  request  during  the  summer 
season  from  Memorial  Day  through 
Columbus  Day  seven  days  a  week  from 
8  a.m.  to  2  p.m.  by  calling  the 
Harbormaster's  office  at  (508)  636-1105 
or  by  radio  on  Channel  9  VHF.  The 
mobile  boat  pimip-out  has  a  draft 
requirement  of  2  feet.  Vessels  located  in 
waters  with  depths  of  less  than  2  feet 
may  need  to  move  to  deeper  water  to  be 
pumped  out.  The  cost  is  free  and  will 
be  absorbed  through  boating  licenses  for 
the  season. 

Pump-out  facility  No.  2  will  be 
established  at  Tripps  Marina.  The  hours 
of  operation  during  the  summer  season 
from  Memorial  Day  through  Columbus 
Day  are  seven  days  a  week  from  8  a.m. 
to  5  p.m.  Monday  through  Friday,  and 
from  9  a.m.  to  5  p.m.  Saturday  and 
Sunday.  There  is  no  fee  to  use  the 
pump-out  facility.  Tripps  is  the  largest 
marina  in  Westport  with  250  slips  and 
150  moorings.  There  are  fuel  facilities, 
on-shore  toilet  and  shower  facihties. 
and  a  waste  oil  receptacle  available  to 
boaters. 

The  Town  operates  and  maintains  a 
1000  gallon  above  ground  holding  tank 
for  septage  with  secondary  containment 
on  the  south  side  of  Westport  Harbor. 
The  tELTik  is  located  adjacent  to  the  State 
Boat  Ramp  and  may  be  accessed  from 
the  water. 

Septage  is  collected  by  Ocean  Arks, 
Inc..  a  research  facility  located  in 
Marion,  MA.  In  the  event  that  Ocean 
Arks.  Inc.  ceases  to  accept  the  boat 
septage,  the  Town  of  Westport  has  a 
renewable  contract  with  New  England 
Sanitation,  a  licensed  septic  hauler, 
located  in  Westport.  MA.  Septage  that  is 
removed  by  New  England  Sanitation 
vnll  be  treated  at  the  Fall  River 
Wastewater  Treatment  Facility  in  Fall 
River.  MA. 

There  are  an  estimated  350  moored 
boats  in  the  East  Branch  of  the  Westport 
River.  100  moored  boats  in  the  West 
Branch,  770  moored  boats  in  the 
Westport  Harbor,  and  approximately  20 
transient  vessels  which  enter  the  harbor 
each  day  through  the  mouth  of  the 
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harbor  during  the  boating  season. 
Westport  is  approximately  14  miles 
long.  5.2  miles  wide,  with  a  total  area 
of  57  square  miles. 

There  were  no  comments  received  by 
the  Agency  on  the  merits  of  the  petition 
prior  to  the  deadline  for  receipt  of 
comments  as  stated  in  the  July  19. 1994 
Federal  Register  "Receipt  of  Petition" 
notice. 

Based  on  an  examination  of  the 
petition,  and  its  supporting  information 
which  included  a  site  visit  by  EPA 
Region  I  staff,  and  the  fact  that  the 
Agency  received  no  comments 
concerning  the  petition,  I  have 
determined  that  adequate  facihties  for 
the  safe  and  sanitary  removal  and 
treatment  of  sewage  from  all  vessels  are 
reasonably  available  for  the  Westport 
Harbor  and  the  East  and  West  Branches 
of  the  Westport  River  that  border  (he 
Town  of  Westport.  within  the  State  of 
Massachusetts,  to  qualify  as  a  "No 
Discharge  Area". 

This  determination  is  made  pursuant 
to  SecUon  312(f)(3)  of  Pub.  L.  92-500,  as 
amended  by  Pub.  L.  95-217  and  Pub.  L. 
100-4. 

Dated:  August  23, 1994. 
lohn  P.  DeVUlan, 
Regional  Administrator 
[FR  Doc.  94-21588  Filed  9-1-94:  8:45  am) 
WLUNG  CODE  6630-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Board  of  Visitors  for  the 
National  Fire  Academy 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  vdth  section 
10(a)(2)  of  the  Federal  Advi-ory 
Committee  Act,  5  U.S.C.  Aijp.  2,  FEMA 
announces  the  following  committee 
meeting. 

Name:  Board  of  Visitors  for  the  National 
Fire  Academy. 

Dates  of  Meeting:  October  13-16, 1994. 

Place:  Building  G  Conference  Room, 
National  Emergency  Training  Center, 
Emmitsburg.  Maryland. 

Time:  October  13, 1994, 1:30  p.m.-5:00 
p.m.;  October  14,  1994,  8:30  a.m.-9:00  p:m.; 
October  15,  1994,  8:30  a.m.-5:00  p.m.; 
October  16, 1994,  9.00  a.m.-2:00  p.m. 

Proposed  Agenda:  October  13 — Election  of 
officers.  October  14 — Annual  Report 
completion.  October  13 — Agenda 
completion.  October  16 — Attend  National 
Fallen  Firefighters  Memorial  Services. 

Supplementary  Information:  The  meeting 
will  be  open  to  the  public  with  seating 
available  on  a  first-come,  first-served  basis. 
Members  of  the  general  public  who  plan  to 


attend  the  meeting  should  contact  the  Office 
of  the  Superintendent,  National  Fire 
Academy,  U.S.  Fire  Administration,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727,  (301)  447-1117,  on  or  before  October 
3, 1994. 

Minutes  of  the  meeting  will  be  prepared 
and  will  be  available  for  public  viewing  in 
the  Office  of  the  Administrator.  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg,  MD 
21727.  Copies  of  the  minutes  will  he 
available  upon  request  30  days  after  the 
meeting. 

Dated:  August  17, 1994. 
Carrye  B.  Brown, 
U.S.  Fire  Administrator. 
[FR  Doc.  94-21746  Filed  9-1-94;  8:45  am) 

BILUNO  CODE  8718-01-41 


Open  Meeting,  Solicitation  of 
Comn>ents  on  the  National  Mitigation 
Strategy 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with 
Administrative  Procedures  Act,  5  U.S.C. 
552b,  FEMA  announces  the  following 
meetings: 

Name:  National  Mitigation  Strategy  Fonims. 
Dates  of  Meetings:  September  7, 8,  and  14, 
1994. 

Place: 

September  7, 1994:  Harrisburg. 
Pennsylvania,  Penn  State  University, 
Student  Center — Capitol  Union  Building 

September  8, 1994:  New  Brunswick,  New 
)ersey,  Rutgers  University,  Labor 
Education  Conference  Center 

September  14, 1994:  Atlanta,  Georgia,  The 
Carter  Center  at  Emory  University 
Time: 

September  7, 1994  9:00  a.m.-noon 

September  8, 1994  1:30  p.m.-4:30  p  m. 

September  14, 1994  9:00  a.m.-noon 

Proposed  Agenda:  FEMA  staff  will  make  a 
presentation  on  the  National  Mitigation 
Strategy  and  will  solicit  comments  and 
questions  from  the  attendees. 

Supplementary  Information:  In  addition  to 
the  invitees,  the  meeting  will  be  open  to  the 
public  with  approximately  10  seats  available 
on  a  first-come,  first-served  basis.  Members 
of  the  general  public  who  plan  to  attend  the 
meeting  should  contact  FEMA  before 
September  1 ,  by  telephoning  Mary  Taylor  on 
(202)  646-3079  or  writing:  Mary  Taylor, 
Federal  Emergency  Management  Agency,  500 
C  Street  SW.,  Room  417,  Washington,  DC 
20472. 

A  transcript  of  the  meeting  will  be 
prepared  and  will  be  available  for  public 
viewing  at  Federal  Emergency  Management 
Agency,  Mitigation  Directorate,  500  C  Street 
SW.,  Room  417,  Washington,  DC  20472. 


Dated:  August  25.  1994. 
Robert  Voliaod. 

Acting  Associate  Director  for  Mitigation. 
(FR  Doc.  94-21745  Filed  »-l-94;  8:45  am) 
BILUMQ  CODE  6718-01-P 

FEDERAL  MARITIME  COMMISSION 
[Fact  Finding  Investigation  No.  21] 

Activities  of  the  Trans-Atlantic 
Agreement  and  its  Members 

Pursuant  to  Commission  Order  issued 
July  27,  1994.  instituting  Fact  Finding 
Investigation  No.  21  ("the  Fact  Finding 
Order"),  notice  is  hereby  given  that  the 
Investigative  Officers  will  conduct  a 
hearing  concerning  various  activities 
and  practices  by  the  Trans- Atlantic 
Agreement  ("TAA")  and  its  members 
which  are  alleged  to  be  anticompetitive 
or  otherwise  violative  of  the  Shipping 
Act  of  1984.  46  U.S.C.  app.  1701  et  seq. 
The  Investigative  Officers  will  take 
testimony  under  oath,  and  receive 
documents  in  evidence,  as  appropriate. 
In  the  discretion  of  the  Investigative    - 
Officers,  portions  of  this  hearing  may  be 
conducted  in  non-public  session,  as 
authorized  by  the  Fact  Finding  Order. 

Hearings  in  Fact  Finding  Investigation 
No.  21  will  be  conducted  in 
Washington.  DC,  at  the  following 
location:  Federal  Maritime  Commission, 
Hearing  Room  No.  1.  800  North  Capitol 
St..  NW.,  Washington,  IX  Z0573.  Tele: 
(202)  523-5783.  Fax:  (202)  523-5785. 
The  hearings  will  commence  in  public 
session  at  10  a.m.  on  October  17, 1994, 
and  may  be  conducted  on  subsequent 
days  at  the  same  location,  as 
appropriate. 

Interested  persons  desiring  to  testify 
should  contact  any  of  the  Investigative 
Officers  designated  by  the  Commission, 
at  the  address  noted  above. 
Charles  L.  Haslup,  m. 
Investigative  Officer 

(FR  Doc.  94-21758  Filed  9-1-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary.  HHS. 
ACnOH;  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case; 

Pantelis  Constantoulakis,  Advanced 
BioScience  Laboratories,  Inc.:  The 
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Division  of  Research  Investigations 
(DRI)  of  the  Office  of  Research  Integrity 
(ORI)  reviewed  an  investigation 
conducted  by  Advanced  BioScience 
Laboratories  (ABL)  into  possible 
scientific  misconduct  on  the  part  of  Mr. 
Constantoulakis  while  an  employee  of 
ABL  at  the  Frederick  Cancer  Research 
and  Development  Center.  ORI  concurred 
with  the  factual  findings  as  set  forth  in 
the  ABL  report,  and  finds  that  Mr. 
Constantoulakis  committed  scientific 
misconduct  by  falsifying  and  fabricating 
data  in  biomedical  research  supported 
by  a  contract  with  the  National  Cancer 
Institute  and  by  misrepresenting  his 
academic  credentials  for  purposes  of  his 
employment  under  the  contract.  Mr. 
Constantoulakis  accepted  the 
misconduct  finding  and  agreed  to  a 
Volimtary  Exclusion  and  Settlement 
Agreement  under  which  Mr. 
Constantoulakis  will  not  apply  for 
Federal  grant  or  contract  funds  and  will 
not  serve  on  PHS  ad\isory  committees, 
boards,  or  peer  review  groups  for  a  five- 
year  period  beginning  August  2, 1994. 

One  published  paper  [Science: 
259:1314-1318)  which  contained  data 
that  was  not  reproducible  has  been 
retracted  [Science:  264:492). 
FOR  FURTHER  INFORMATtON  CONTACT: 
Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  301-443-5330. 
Lyle  W.  Bivens, 

Director  Office  of  Research  Integrity. 
[FR  Doc.  94-21742  Filed  9-1-94;  8:45  am) 
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Centers  for  Disease  Control  and 
Prevention 

Technical  Advisory  Committee  for 
Diabetes  Translation  and  Community 
Control  Programs:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
<Piib.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Technical  Advisory  Committee  for 
Diabetes  Translation  and  Community  Control 
Programs. 

Times  and  Dates:  1  p.m. -4:45  p.m.. 
Monday,  September  19,  and  8:30  a.m.-4:15 
p.m..  Tuesday,  September  20, 1994. 

Place:  Atlanta  Airport  Hilton,  1031 
Virginia  Avenue,  Atlanta,  Georgia  30354. 
telephone  404/767-9000. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose/This  committee  is  charged  with 
advising  the  Director,  CDC,  regarding 
priorities  and  feasible  goals  for  translation 
activities  and  community  control  programs 
designed  to  reduce  risk  factors,  morbidity, 


and  mortality  from  diabetes  and  its 
complications.  The  committee  advises 
regarding  policies,  strategies,  goals  and 
objectives,  and  priorities;  identifies  research 
advances  and  technologies  ready  for 
translation  into  widespread  community 
practice;  recommends  public  health 
strategies  to  be  implemented  through 
community  interventions;  advises  on 
operational  research  and  outcome  evaluation 
methodologies;  identifies  research  issues  for 
further  clinical  investigation;  and  advises 
regarding  the  coordination  of  programs  with 
Federal,  voluntary',  and  private  resources 
involved  in  the  provision  of  seivices  to 
people  with  diabetes. 

Matters  to  be  Discussed:  Committee 
members  will  make  recommendations  to  the 
Division  of  Diabetes  Translation  on 
coordination  and  implementation  of  diabetes 
translation  activities  and  the  role  of  the 
Committee  within  this  coordination  process. 
Division  of  diabetes  Translation  staff  will 
provide  updates  on  projects  and  initiatives 
currently  operational  within  the  Division, 
such  as  the  status  of  the  expansion  and 
enhancement  of  state-based  diabetes  conftol 
programs.  Project  DIRECT  (Diabetes 
Intervention:  Reaching  and  Educating 
Communities  Together),  the  Health 
Communication  Plan,  and  1994  initiatives. 
An  update  on  primary  prevention  trials  of 
diabetes  mellitus  will  be  presented,  and  the 
committee  will  discuss  CDC's  role  in  primary 
prevention.  The  committee  will  discuss 
diabetic  eye  diseases  and  the  National 
Diabetes  Education  Program. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Cheryl  Shaw,  Program  Specialist,  Division  of 
Diabetes  Translation,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion.  CDC  4770  Buford  Highway.  NE, 
(K-IO),  Atlanta.  Georgia  30341-3724. 
telephone  404/488-5004. 

Dated:  August  30.  1994. 
William  H.  Gimson. 
Acting  Associate  Director  for  Policy 
Coordination,  Center  for  Disease  Control  and 
PreK-ention  (CDC). 

IFR  Doc.  94-21831  Filed  9-1-94;  8:45  am) 
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Idaho  National  Engineering  Laboratory 
Environmental  Dose  Reconstruction 
Project  Sanford  Cohen  and 
Associates'  Technical  Working  Group; 
Public  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CEX^),  announces  the  following 
meeting: 

Name:  Idaho  National  Engineering 
Laboratory  Environmental  Dose 
Reconstruction  Project:  Sanford  Cohen  and 
Associates'  Technical  Working  Groups 
Public  Meeting. 

Time  and  date:  8:30  a.m.-5:30  p.m., 
September  14, 1994. 

Place:  Best  Westem-Cottontree  Inn.  1415 
Bench  Road,  Pocatello,  Idaho  83201. 
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Status:  Open  to  the  public  for  observation 
and  comment,  limited  only  by  space 
available. 

Purpose:  Under  a  Memorandum  of 
Understanding  with  the  Department  of 
Energy  (DOE),  the  Department  of  Health  and 
Human  Services  (HHS)  has  been  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use. 
HHS  delegated  program  responsibility  to 
CDC. 

An  initial  step  in  an  analytic  epidemiologic 
study  for  persons  living  offsite  of  a  given 
DOE  facility  is  the  reconstruction  of  radiation 
doses  due  to  releases  from  that  facility.  CDC 
has  begun  such  an  environmental  dose 
reconstruction  for  DOE's  Idaho  National 
Engineering  Laboratory  near  Idaho  Falls, 
Idaho.  A  contractor,  Sanford  Cohen  and 
Associates  (SC&A),  is  gathering  the  data 
necessary  to  jjerform  the  dose  reconstruction 
and  to  provide  for  logistics  of  public 
involvement  in  this  project.  The  purpose  of 
this  public  meeting  is:  SC&A  will  discuss 
project  progress  and  responses  to  public 
concerns.  Members  of  the  public  will  be 


asked  to  provide  individual  input  on 
technical  issues  and  decisions  faced  by 
SC&A's  project  team. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Leeann  Denham,  Radiation  Studies  Branch, 
Division  of  Environmental  Hazards  and 
Health  Effects.  NCEH,  CDC,  4770  Buford 
Highway,  NE.,  (F-35),  Atlanta,  Georgia, 
30341-3724,  telephone  404/488-7040. 

Dated:  August  30,  1994. 
WiUiam  H.  Gimson, 
Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  {CDC). 

(FR  Dor-  94-21833  Filed  ^1-94;  8:45  ami 
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Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 


collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budgot 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  last  published  on  Friday, 
August  19. 1994. 

(Call  PHS  Reports  Clearance  OfBcer  on  :02- 
690-7100  for  copies  of  request.) 

1 .  Health  Education  Assistance  Loan 
(HEAL)  Program — Loan  Application 
Form— 0915-0038  (Revision)— The 
application  is  needed  for  students  to 
apply  for  HEAL  loans.  Schools  use  the 
application  to  determine  a  student's 
eligibility  and  maximum  approval 
amount  of  each  loan.  Lenders  use  the 
application  to  determine  student 
eligibility  and  the  amount  of  the 
installment  or  disbursement  to  be  given 
to  the  borrower. 


Title 


HEAL  Application  Form— Applicant  Reporting 

HEAL  Application  Fomi — School  Reporting 

HEAL  Application  Form— Lenders  Reporting 

Estimated  Total  Annual  Burder>— 47,533  hours 


No.  of  re- 
spond- 
ents 


31.000 
293 

13 


No.  of  re- 
sponses 
per  re- 
spondent 


1 
195.8 
2384.6 


Average 

burden  per 

response 


.42  hr. 
.53  hr. 
,58  hr. 


2.  Survey  of  Kidney  Transplant 
Centers  Regarding  Living-Related 
Donatins — 0915-0173  (Reinstatement) — 
This  is  a  request  for  reinstatement  of 
OMB  approval  of  a  survey  of  kidney 
transplant  centers  to  identify 
institutional  factors  influencing  rates  of 
kidney  donation  by  relatives.  Award  of 
the  survey  contract  was  delayed. 
Respondents:  Businesses  or  other  for- 
profit,  non-profit  institutions,  Small 
businesses  or  organizations;  Number  of 
Respondents:  900;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  .29  hoiir;  Estimated  Annual 
Burden:  260  hours. 

3.  A  Survey  of  Geographic  Influences 
on  Women's  Health — New — Marked 
geographic  differences  in  cancer 
mortality,  notably  breast  cancer,  have 
long  been  recognized.  Reasons  for  these 
differences  are  unknown,  but  may 
include  regional  differences  in  the 
prevalence  of  established  risk  factors 
(e.g.  age  at  first  birth)  and  hypothesized 
environmental  factors  (e.g.,  pesticides). 
This  project  is  designed  to  evaluate  the 
contribution  of  these  factors  to  observed 
geographic  patterns  of  mortality  in 
women.  Respondents:  Individuals  or 
households;  Number  of  Respondents: 


11,256;  Number  of  Responses  per 
Respondent:  1.28;  Average  Burden  per 
Response:  1.1  hours;  Estimated  Annual 
Burden:  1,475  hours. 

4.  Evaluation  of  Model  Programs 
Targeting  Substance  Abusing  Pregnant 
Women  and  Postpartum  Women  and 
Their  Infants — New — Data  will  be 
collected  from  clients,  comparison 
group  women,  and  staff  on  interventions 
received  and  maternal  and  child 
outcomes  as  part  of  an  evaluation  of  13 
CSAP-funded  model  projects  serving 
substance-abusing  pregnant  and 
postpartum  women  and  their  infants. 
This  evaluation  will  assist  CSAP  in 
accomplishing  52  national  health 
objectives  related  to  maternal  and  child 
health,  especially  those  directly  related 
to  maternal  substance  abuse  and  its 
potential  effects  on  birth  outcomes  and 
child  development.  Respondents: 
Individuals  or  households.  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Non-profit  institutions;  Number 
of  Respondents:  1,889;  Number.of 
Responses  per  Respondent:  4.77; 
Average  Burden  per  Response:  .24  hour; 
Estimated  Annual  Burden:  2,160  hours. 

5.  Second  NHLBI  Telephone  Survey 
of  a  National  Sample  of  Physicians  Who 


Treat  Children— New— NHLBI  will      . 
conduct  a  nationwide  telephone  survey 
of  physicians  treating  children  regarding 
their  attitudes,  knowledge  and  practices 
in  the  management  of  coronary  heart 
disease  (CHD)  risk  factors  in  children. 
The  data  will  be  used  to  identify  areas 
for  professional  education  and 
information  dissemination  to  improve 
management  of  CHD  risk  factors  in 
children.  The  previous  survey  was 
conducted  in  1987-88.  Respondents: 
Individuals  or  households,  Businesses 
or  other  for-profit;  Number  of 
Respondents:  6,306;  Number  of 
Responses  Per  Respondent:  1;  Average 
Burden  Per  Response:  .1614  hour; 
Estimated  Annual  Burden:  1,018  hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address:  Shannah  Koss,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 


Dated:  August  29, 1994. 
James  Scanlon, 

Director.  Division  of  Data  Policy.  Office  of 
Health  Planning  and  Evaluation. 
IFR  Doc.  94-21 743 Tiled  9-1-94;  8:45  am) 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  that  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services^notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  hsted  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdravm  fi-om 
the  National  Laboratory  Certification" 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the' 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  Room  13A-54.  5600  Fishers 
Lane.  Rockville.  Maryland  20857;  Tel.: 
(301) 443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
m  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified,  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 


participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (forraeriy:  HHS/NIDA)  which 
attests  that  it  has  met  minimuni 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analyiical  Laboratories,  Inc., €24 
Grassmere  Park  Rd.,  Suite  21, 
Nashville,  TN  37211,  615-331-5300 

Alabama  Reference  Laboratories,  Inc., 
543  South  Hull  St.,  Montgomery,  AL 
36103,  800-541-49317205-263-5745 

Allied  Clinical  Laboratories,  201  Plaza 
Boulevard,  Hurst,  TX  76053,  817- 
282-2257 

American  Medical  Laboratories,  Inc.. 
14225  Newbrook  Dr.,  Chantilly,  VA 
22021, 703-802-6900 
Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Burnham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412.  702- 
733-7866 
Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Sah  Lake  City,  UT  84108,  801- 
583-2787 
Baptist  Medical  Center— Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock.  AR  72205-7299,  501-227-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 
Bayshore  Clinical  Laboratory,  4555  W. 
Schroed^r  Dr.,  BrowTi  Deer,  WI  53223, 
414^355-4444/800-877-7016 
Bioran  Medical  Laboratory,  415 
Massachusetts  Ave.,  Cambridge,  MA 
02139,  617-547-8900 
Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5810 
Center  for  Laboratory  Services,  a 
Division  of  LabOne,  Inc.,  8915  Lenexa 
Dr.,  Overland  Park,  Kansas  66214, 
913-888-3927   - 
Centinela  Hospital  Airport  Toxicology 
Laboratory.  9601  S.  Sepulveda  Blvd., 
Los  Angeles,  CA  90045,  310-215- 
6020 
Chnical  Reference  Lab,  11850  West  85th 
St.,  Lenexa,  KS  66214,  800-445-6917 
Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802,  800- 
876-3652/417-836-3093 
CPF  MetPath  Laboratories,  21007 
Southgate  Park  Blvd.,  Cleveland,  OH 
44137-3054  (Outside  OH)  800-338- 
0166/(Inside  OH)  800-362-8913 
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(formerly:  Southgate  Medical 
Laboratory;  Southgate  Medical 
Services,  Inc.) 
Damon/MetPath,  8300  Esters  Blvd., 
Suite  900,  Irving,  TX  75063,  214-929- 
0535  (formerly:  Damon  Clinical 
Laboratories) 
Dept.  of  the  Nav>',  Navy  Drug  Screening 
Laborator>',  Great  Lakes,  IL,  Building 
38-H,  Great  Lakes,  IL  60088-5223. 
708-688-2045/708-68ft-m71 
Dept.  of  the  Nav>',  Navy  Drug  Screening 
Laboratory,  Norfolk,  VA,  1321  Gilbert 
St.,  Norfolk,  VA  23511-2597,  804- 
444-8089  ext.  317 
Doctors  Laboratorv,  Inc.,  P.O.  Box  2658 
2906  JuUa  Dr.,  \/aldosta,  GA  31604. 
912-244-4468 
Drug  Labs  of  Texas,  15201  I-IO  East, 
Suite  125.  Channelview,  TX  77530. 
713-457-3784 
DrugProof,  Division  of  Laboratory-  of 
Pathology  of  Seattle,  Inc.,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104. 
800-898-01 80/206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.) 
DrugScan,  Inc..  P.O.  Box  2969.  1119 
Meams  Rd.,  Warminster,  PA  189/4. 
215-674-9310 
Eagle  Forensic  Laboratory,  Inc.,  950  N. 
Federal  Highway.  Suite  308,  Pompano 
Beach,  FL  33062,  305-946-4324 
ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr..  Oxford,  MS  38655.  601-236- 
2609,  (moved  6/16/93) 
EXPRESSLAB,  INC.,  405  Alderson  St.. 
Schofield,  WI  54476,  800-627-8200, 
(formerly:  Alpha  Medical  Laborator}'. 
Inc.,  Employee  Health  Assurance 
Group) 
General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608- 
267-6267 
Harrison  Laboratories,  Inc.,  9930  W. 
Highway  80,  Midland,  TX  79706, 
800-725-3784/915-563-3300, 
(formerly:  Harrison  &  Associates 
Forensic  Laboratories) 
HealthCare/MetPath,  24451  Telegraph' 
Rd.,  Southfield,  MI  48034,  Inside  MI: 
800-328-4142  /  Outside  MI:  800- 
225-9414,  (formerly:  HealthCare/ 
Preferred  Laboratories) 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229. 
513-569-2051 
Laboratory  Specialists.  Inc.,  113  Jarrell 
Dr..  Belie  Chasse.  LA  70037,  504- 
392-7961 
Marshfield  Laboratories,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449.  715- 
389-3734/800-222-5835    " 
Maryland  Medical  MetPath,  1901 
Sulphur  Spring  Rd.,  Baltimore,  MD 
21227,  410-536-1485,  (formerly: 
Maryland  Medical  Laboratory,  Inc., 
National  Center  for  Forensic  Science) 
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Med-Chek/Damon.  4900  Perry  Hwy.. 

Pittsburgh.  PA  15229.  412-931-7200. 

(formerly:  Med-Chek  Laboratories, 

Inc.) 
MedExpress/National  Laboratory 

Center.  4022  Willow  Lake  Blvd.. 

Memphis.  TN  38175,  901-795-1515 
Medical  College  Hospitals  Toxicology 

Laboratory.  Department  of  Pathology, 

3000  Arlington  Ave..  Toledo,  OH 

43699-0008, 419-381-5213 
Medical  Science  Laboratories.  11020  W. 

Plank  Court.  Wauwatosa,  \V1  53226. 

414-476-3400 
MedTox  Laboratories,  Inc.,  402  W. 

County  Rd.  D,  St.  Paul,  MN  55112, 

800-832-3244/612-636-7466 
Methodist  Hospital  of  Indiana,  Inc.; 

Department  of  Pathology  and 

Laboratory  Medicine,  1701  N.  Senate 

Blvd.,  Indianapolis,  IN  46202,  317- 

929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  N.E.  Glen  Oak  Ave., 

Peoria.  IL  61636.  800-752-1835/309- 

671-5199 
MetPath.  Inc..  1355  Mittel  Blvd..  Wood 

Dale,  IL  60191,  708-595-3888 
MetPath,  Inc.,  One  Malcolm  Ave., 

Teterboro,  NJ  07608,  201-393-5000 
Metropolitan  Reference  Laboratories. 

Inc..  2320  Schuetz  Rd.,  St.  Louis,  MO 

63146. 800-288-7293 
National  Drug  Assessment  Corporation, 

5419  South  Western.  Oklahoma  City. 

OK  73109.  800-749-3784,  (formerly: 

Med  Arts  Lab) 
National  Health  Laboratories 

Incorporated.  2540  Empire  Dr.. 

Winston-Salem,  NC  27103-6710. 

Outside  NC:  919-760-^620/800-334- 

8627  /  Inside  NC:  800-642-0894 
National  Health  Laboratories 

Incorporated,  d.b.a.  National 

Reference  Laboratory.  Substance 

Abuse  Division.  1400  Donelson  Pike, 

suite  A-15,  Nashville,  TN  37217, 

615-360-3992/800-800-4522 
National  Health  Laboratories 

Incorporated,  13900  Park  Center  Rd., 

Hemdon,  VA  22071,  703-742-3100 
National  Psychopharmacology 

Laboratory,  bic,  9320  Park  W.  Blvd., 

Knoxville,  TN  37923,  800-251-9492 
National  Toxicology  Laboratories,  Inc., 

1100  California  Ave..  Bakersfield,  CA 

93304, 805-322-4250 
Nichols  Institute  Substance  Abuse 

Testing  (NISAT),  7470-A  Mission 

Valley  Rd.,  San  Diego,  CA  92108- 

4406.' 800-446-4728/619-686-3200. 

(formerly:  Nichols  Institute) 
Northwest  Toxicology.  Inc..  1141  E. 

3900  South,  Salt  Lake  City,  UT  84124. 

800-322-3361 
Occupational  Toxicology  Laboratories. 

Inc.,  2002  20th  St.,  suite  204A, 

Kenner,  LA  70062,  504-465-0751 


Oregon  Medical  Laboratories,  P.O.  Box 

972.  722  East  11th  Ave..  Eugene.  OR 

97440-0972,  503-687-2134 
Pathology  Associates  Medical 

Laboratories,  East  11604  Indiana. 

Spokane.  WA  99206.  509-926-2400 
PDLA,  Inc.  (Princeton).  100  Corporate 

Court,  So.  Plainfield,  NJ  07080,  908- 

769-8500/800-237-7352 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Dr..  Menlo  Park.  CA  94025. 

415-328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 

Division,  7606  Pebble  Dr..  Fort  Worth, 

TX  76118,  817-595-0294.  (formerly: 

Harris  Medical  Laboratory) 
Physicians  Reference  Laboratory.  7800 

West  110th  St..  Overiand  Park.  KS 

66210.  913-338-4070/800-621-3627. 

(formerly:  Physicians  Reference 

Laboratory  Toxicology  Laboratory) 
Poisonlab,  Inc..  7272  Clairemont  Mesa 

Rd.,  San  Diego,  CA  92111,  619-279- 

2600/800-882-7272 
Puckett  Laboratory,  4200  Mamie  St.. 

Hattiesburgh,  MS  39402.  601-264- 

3856/800-844-8378 
Regional  Toxicology  Services.  15305 

N.E.  40th  St..  Redmond.  WA  98052, 

206-882-3400 
Roche  Biomedical  Laboratories.  Inc.. 

1120  Stateline  Rd..  Southaven.  MS 

38671,601-342-1286 
Roche  Biomedical  Laboratories,  Inc.,  69 

First  Ave.,  Raritan.  NJ  08869,  800- 

437-4986 
Roche  CompuChem  Laboratories,  Inc..  A 

Member  of  the  Roche  Group,  3308 

Chapel  Hill/Nelson  Hwy.,  Research 

Triangle  Park,  NC  27709,  919-549- 

8263/800-833-3984,  (Formerly: 

CompuChem  Laboratories.  Inc..  A 

Subsidiary  of  Roche  Biomedical 

Laboratory) 
Roche  CompuChem  Laboratories,  Inc.,, 

Special  Division,  A  Member  of  the 

Roche  Group,  3308  Chapel  Hill/ 

Nelson  Hwy..  Research  Triangle  Park. 

NC  27709.  919-549-8263,  (Formerly: 

CompuChem  Laboratories,  Inc. — 

Special  Division) 
Scientific  Testing  Laboratories,  Inc.,  463 

Southlake  Blvd.,  Richmond,  VA 

23236,804-378-9130 
Scott  &  White  Drug  Testing  Laboratory, 

600  S.  25th  St..  Temple,  TX  76504, 

800-749-3788 
S.E.D.  Medical  Laboratories,  500  Walter 

NE,  suite  500,  Albuquerque,  NM 

87102, 505-848-8800 
Sierra  Nevada  Laboratories,  Inc.,  888 

Willow  St.,  Reno,  NV  89502,  800- 

648-5472 
SmithKline  Beecham  Clinical 

Laboratories.  7600  Tyrone  Ave.,  Van 

Nuys,  CA  91045,  818-376-2520 
SmithKline  Beecham  Clinical 

Laboratories,  801  East  Dixie  Ave., 

Leesburg,  FL  32748,  904-787-9006. 


(formerly:  Doctors  &  Physicians 
Laboratory) 

SmithKline  Beecham  Clinical 
Laboratories,  3175  Presidential  Dr. , 
Atlanta,  GA  30340,  404-934-9205. 
(formerly:  SmithKline  Bio-Science 
Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  506  E.  State  Pkwy., 
Schaumburg,  IL  60173.  708-885- 
2010.  (formerly:  International 
Toxicology  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories.  400  Egypt  Rd.. 
Norristown.  PA  19403.  800-523- 
5447.  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  8000  Sovereign  Row, 
Dallas.  TX  75247,  214-638-1301. 
(formerly:  SmithKline  Bio-Science 
Laboratories) 

South  Bend  Medical  Foundation,  Inc., 
530  N.  Lafayette  Blvd..  South  Bend, 
IN  46601 . 219-234-41 76 

Southwest  Laboratories.  2727  W. 
Baseline  Rd.,  Suite  6,  Tempe.  AZ 
85283.  602-438-6507 

St.  Anthony  Hospital  (Toxicology 
Laboratory).  P.O.  Box  205. 1000  N. 
Lee  St..  Oklahoma  Qty,  OK  73102.    - 
405-272-7052 

St.  Louis  University  Forensic 
Toxicology  Laboratory.  1205  Can- 
Lane.  St.  Louis.  MO  63104,  314-577- 
8628 

Toxicology  &  Drug  Monitoring 
Laboratory.  University  of  Missouri 
Hospital  &  Clinics.  301  Business  Loop 
70  West,  Suite  208,  Columbia,  MO 
65203, 314-882-1273 

Toxicology  Testing  Service,  Inc..  5426 
N.W.  79th  Ave.,  Miami.  FL  33166, 
305-593-2260 

TOXWORX  Laboratories.  Inc.,  6160 
Variel  Ave..  Woodland  Hills.  CA 
91367.  818-226-4373.  (formerly: 
Laboratory  Specialists,  Inc.;  Abused 
Drug  Laboratories;  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 
Laboratories.  Inc.) 

UNILAB,  18408  Oxnard  St.,  Tarzana. 
CA  91356,  800-492-0800/818-343- 
8191,  (formeriy:  MetWest-BPL 
Toxicology  Laboratory) 

The  following  laboratory  withdrew 
from  the  Program  on  August  19: 

National  Health  Laboratories 
Incorporated,  5601  Oberlin  Dr.,  Suite 
100,  San  Diego.  CA  92121,619-455- 
1221 

Richard  Kopanda. 

Acting  Executive  Officer,  Substdhce  Abuse 

and  Mental  Health  Services  Administration. 
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DEPARTMEffT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Pianning  and 
Development 

(Docket  No.  N-94-1917;  FR-3350-N-©9] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Conimunity  Planning  and 
Development,  HUD. 
ACnON:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  David  Pollack,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708^300:  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INF0RMAT50N:  Ln 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended.  HUD  is 
publishing  this  Notice  to  identi^ 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12,  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  hsted  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agenc}'  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  vnitten 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman.  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS.  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(3C1)  443-2265.  (This  is  not  a  toll-free 
num.ber.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
,  encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24.  1991). 

Fcr  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  hsted  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  f:  ^e  information  line  at  1- 
800-927-7553  for  detailed  instructions 
or  write  a  letter  to  David  Pollack  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  tlie  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA:  Leslie 
Carrington,  Federal  Property  Resources 
Services,  GSA.  18th  and  F  Streets,  NW.. 
Washington,  DC  20405;  (202)  208-0619; 
Corps  of  Engineers:  Bob  Swieconek. 
Headquarters,  Army  Corps  of  Engineers, 


JMI 


Attn:  CERE-MC,  Room  4224,  20 
Massachusetts  Ave.  NW.,  Washington. 
DC  20314-1000;  (202)  272-1753;  U.S. 
Navy:  John  J.  Kane,  Deputy  Division 
Director,  Dept.  of  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-2300;  (703)  325- 
0474;  Dept.  of  Transportation:  Ronald  D. 
Keefer,  Director,  Administrative 
Services  &  Property  Management,  DOT, 
400  Seventh  St.  SW.,  room  10319, 
Washington,  DC  20590;  (202)  366-4246; 
Dept.  of  V'eterans  Affairs:  Douglas 
Shinn,  Management  Analyst,  Dept.  of 
Veterans  Affairs.  Room  414,  Lafavette 
Bldg.,  811  Vermont  Ave.  N"W.. 
Washington,  DC  20420;  (202)  233-5026; 
Dept.  of  Interiors  Lola  D.  Knight, 
Property  Management  Specialist,  Dept. 
of  Interior,  1849  C  St.  NW.,  Mailstop 
5512-MIB,  Washington.  DC  20240;  (202) 
208-4080;  Dept.  of  Energy:  Tom  Knox, 
Acting  Team  Leader,  Facilities  Planning 
and  Acquisition  Branch.  FM-20, 
Forrestal  Bldg..  Room  6H-033. 
Washington,  DC  20585;  (202)  586-1191. 
(These  are  not  toll-free  numbers.) 

Dated:  August  26.  1994. 
lacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM,  FEDERAL  REGISTER  REPORT 
FOR  9/2/94 

Suitable/Available  Properties 

Buildings  (by  State) 

Alabama 

Bldg.  19.  VA  Medical  Center 
Tuskegee  Co:  Macon  AL  36083- 
L.andholding  Agency  VA 
Property  Number:  979220006 
Status;  Underutilized 
Comment:  Portion  of  a  5320  sq.  ft.  4-siory 
structure.  •* 

Alaska 

Ketr.hikan  Ranger  House  - 

Ketchikan  AK  99901- 

Landholding  Agency:  GS.^ 

Property  Number:  549430009 

Status:  Excess 

Corrunent:  1832  sq.  ft..  2  story  residence. 

needs  rehab,  on  National  Register  of 

Historic  Places. 
GSA  Number;  9-A-AK-0746. 

California 

Suppiger  Residence 

Point  Reyes  National  Seashore 

Point  Reyes  Co:  Marin  CA  94956-  . 

Landholding  Agency:  GSA 

Property  Number:  549410003 

Status:  Excess 

Comment:  850  sq.  ft.  2  story  frame  structure, 
need  repairs,  off-site  removal  only,  narrow 
access  road,  removal  restrictions. 

GSA  Number:  g-I-CA-gsSB. 

Bldg.  50.  Annex  Area 

Naval  Postgraduate  School 
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Monterey  Co:  Monterey  CA  93943- 

Landholding  Agency:  Navy 

Property  Number:  779320022 

Status:  Underutilized 

Comment:  252  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  secured  area  w/altemate 

access,  5%  in  airport  runway,  most  recent 

use — storage. 
Bldg.  25,  Annex  Area 
Naval  Postgraduate  School 
Monterey  Co:  Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Number:  779320023 
Status:  Unutilized 
Comment:  1512  sq.  ft.,  1  story  wood  frame, 

most  recent  use — child  care  center,  secured 

area  w/altemate  access. 

Bldg.  223 

Naval  Postgraduate  School 
Butler  Road 

Monterey  Co:  Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Number:  779410014 
Status:  Unutilized 

Comment:  8600  sq.  ft.,  2  story  metal  fr^me, 
most  recent  use — student  study  hall. 

Bldg.  224 

Naval  Postgraduate  School 

Buder  Road 

Monterey  Co:  Monterey  CA  93943- 

Landholding  Agency:  Navy 

Property  Number:  779410015 

Status:  Unutilized 

Comment:  6400  sq.  ft,  1  story  metal  fr^me, 

most  recent  use — printing  plant/academic 

lab. 
Bldg.  500 

Naval  Postgraduate  School. 
Bouldry  Road 

Monterey  Co:  Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Number:  779410016 
Status:  Unutilized 
Comment:  7392  sq.  ft.,  1  story  metal  fr-ame, 

most  recent  use — mechanical  engineering 

lab,  needs  major  rehab. 
Bldg.  263 

VA  Medical  Center 
Wilshire  and  Sawtelle  Blvds. 
Los  Angeles  Co:  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number  979110010 
Status:  Unutilized 
Comment:  1600  sq.  ft.,  1  story  wood  frame  w/ 

stucco  exterior,  needs  rehab,  p>ass.  asbestos 

on  pipes/floor  tiles,  site  access  limitations, 

no  operating  utilities. 
Bldg.  20— VA  Medical  Center 
Wilshire  &  Sawtelle  Blvds. 
Los  Angeles  Co:  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number:  979210003 
Status:  Unutilized 
Comment:  8758  gross  sq.  ft.,  one  story 

wooden,  requires  complete  restoration 

meeting  standards  of  national  preservation 

laws  and  guidelines. 
Bldg.  13,  VA  Medical  Center 
Wilshire  and  Sawtelle  Blvds. 
Los  Angeles  Co:  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number:  979220001 
Status:  Underutilized 
Comment:  Portion  of  66,165  sq.  ft.  bldg., 

needs  major  rehab,  no  util.,  pres.  of 


asbestos,  in  historic  district,  potential  to  be 
hazardous  due  to  storage  of  radioactive 
material  nearby. 

Bldg.  156,  VAMC 

Wilshire  &  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number:  979230015 

Status:  Underutilized 

Comment:  Portion  of  39,454  sq.  ft.  bldg., 
presence  of  asbestos,  needs  rehab,  seismic 
reinforcement  deficiencies,  in  his.  district, 
potentially  hazardous  due  to  nearby 
radioactive  material. 

Colorado 

Former  AF  Finance  Center 

3800  York  Street 

Denver  Co:  Denver  CO  80205- 

Landholding  Agency:  GSA 

Property  Number:  549310011 

Status:  Excess 

Comment:  293,932  sq.  ft.,  1-story  timber 
frame  with  masonry  exterior,  fair 
condition,  most  recent  use — storage,  office, 
rehab. 

GSA  Number:  7-GR-CO-468-D. 

3  Bldgs. 

Former  U.S.  Forest  Service  Admin.  Site 

Fox  Lane 

Beaulah  Co:  Pueblo  CO  81023- 

Landholding  Agency:  GSA 

Property  Number:  549330002 

Status:  Excess 

Conunent:  1100  sq.  ft.  2-story  house.  600  sq. 
ft.  1-story  house  and  1800  sq.  ft.  garage, 
most  recent  use — classroom,  storage, 
residence. 

GSA  Number:  7-GR-CO-525. 

Hawaii 

Bldg.  S87,  Radio  Trans,  Fac. 

Lualualei,  Naval  Station,  Eastarn  Pacific 

Wahiawa  Co:  Honolulu  HI  967B6-3050 

Landholding  Agency:  Navy 

Property  Number:  779240011 

Status:  Unutilized 

Comment:  7566  sq.  ft.,  1 -story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only. 

Bldg.  466,  Radio  Trans.  Fac. 

Lualualei,  Naval  Station,  Eastern  Pacific 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number:  779240012 

Status:  Unutilized 

Comment:  100  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — gas  station,  off-site  use 
only. 

Bldg.  T33  Radio  Trans  Facility 

Naval  Computer  &  Telecommunications  Area 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number:  779310003  "... 

Status:  Unutilized 

Comment:  1536  sq.  ft.,  1-story,  access 
restrictions,  needs  rehab,  most  recent  use- 
storage,  off-site  use  only. 

Bldg.  64,  Radio  Trans  Facility 

Naval  Computer  &  Telecommunications  Area 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy         _ 

Property  Number:  779310004 

Status:  Unutilized 

Comment:  3612  sq.  ft.,  1-story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only. 


Idaho 

Hilton  Dorm  "C" 

Marsing  Job  Corp 

Marsing  Co:  Owryhee  ID  83639- 

Landholding  Agency:  Interior 

Property  Number:  619410006 

Status:  Unutilized 

Comment:  13,658  sq.  ft.;  2-story  brick  frame; 

most  recent  use — residence,  off-site 

removal  only. 

Indiana 

Bldg.  140,  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number  979230007 

Status:  Underutilized 

Comment:  60  sq.  ft.,  concrete  block  bldg., 

most  recent  use — trash  house,  access 

restrictions. 

Iowa 

Computer  Services  Bldg. 
Pamrael  Drive 
Ames  Co:  Story  lA  50011- 
Landholding  Agency:  Energy 
Property  Number:  419420002 
Status:  Unutilized 

Comment:  990  sq.  ft.  shell  construction,  3- 
walled  bldg.,  off-site  use  only. 

Kansas 

U.S.  Post  Office  &  Courthouse 

812  North  7th  Street 

Kansas  City  Co:  Wyandotte  KS  66101- 

Landholding  Agency:  GSA 

Property  Number  549420003 

Status:  Excess 

Comment:  52257  sq.  ft.,  4-story  plus 
basement,  presence  of  asbestos  and  lead 
based  paint,  most  recent  use — offices. 

GSA  Number:  7-G-KS-0514. 

Maine 

Naval  Air  Station 

Transmitter  Site 

Old  Bath  Road 

Brunswick  Co:  Cumberland  ME  0405.3- 

Landholding  Agency:  Navy 

Property  Number:  779010110 

Status:  Underutilized 

Comment:  7,270  sq.  ft.,  1-story  bldg,  most 

recent  use-storage,  structural  deficiencies. 
Bldg.  332,  Naval  Air  Station 
Topsham  Annex 
Brunswick  Co:  Sagadahoc  ME 
Landholding  Agency:  Navy 
Property  Number:  779240013 
Status:  Excess 
Comment:  1248  sq.  ft.,  1-story,  most  recent 

use — office  building,  off-site  use  only. 
Bldg.  333.  Naval  Air  Station 
Topshain  Annex 
Bninswick  Co:  Sagadahoc  ME 
Landholding  Agency:  Navy 
Property  Number:  779240014 
Status:  Excess 
Comment:  12672  sq.  ft.,  2-story,  most  recent 

use — office  building,  off-site  use  onK'. 
Bldg.  373,  Topsham  Annex 
Naval  Air  Station 
Topsham  Co:  Sagadahoc  ME 
Landholding  Agency:  Navy 
Property  Number:  779320024 
Status:  Excess 


Comment:  1300  sq.  ft.,  1-story,  most  recent 
use — public  works  maintenance  shop,  on 
2.55  acres. 

Minnesota 

Coast  Guard  Family  Housing 

404  East  Hamilton  Avenue 

Baudette  Co:  Lake  of  the  Woo  MN  56623- 

Landholding  Agency:  GSA 

Property  Number  549230007 

Status:  Surplus 

Comment:  1333  sq.  ft.,  l-story  frwne 

residence. 
GSA  Number:  2-U-MN-503-E. 
Coast  Guard  Family  Housing 
406  East  Hamilton  Avenue 
Baudette  Co:  Lake  of  the  Woo  MN  56623- 
Landholding  Agency:  GSA 
Property  Number:  549230008 
Status:  Surplus 
Comment:  1633  sq.  ft.,  1 -story  wood  frame 

residence. 
GSA  Number:  2-U-MN-503-E. 
Coast  Guard  Family  Housing 
408  East  Hamilton  Avenue 
Baudette  Co:  Lake  of  the  Woo  MN  56623- 
Landholding  Agency:  GSA 
Property  Numb«r:  549230009 
Status:  Surplus 
Comment:  1633  sq.  ft.,  1-story  wood  frame 

residence. 
GiSA  Number:  2-U-MN-503-E. 
Coast  Guard  Family  Housing 
418  East  Hamilton  Avenue 
Baudette  Co:  Lake  of  the  Woo  MN  56623- 
Landholding  Agency:  GSA 
Property  Number  549230010 
Status:  Surplus 
Comment:  1633  sq.  ft.,  1-story  wood  frame 

residence. 
GSA  Number:  2-U-MN-503-E. 

Nebraska 

Bldg.  20,  Portion  of  VA  Center 

600  South  70th  Street 

Lincoln  Co:  Lancaster  NE  68510- 

Landholding  Agency:  GSA 

Property  Number  549430003 

Status:  Excess 

Comment:  3428  sq.  ft..  2  story,  needs  major 

rehab,  presence  of  asbestos,  ornamental 

concrete  block  structure. 
GSA  Number:  7-GR-NE-427C 

Nevada 

17  Single  Family  Residences 

Tonopah  Housing  Complex 

Tonopah  Co:  Nye  NV  89049- 

Landholding  Agency:  GSA 

Property  Number  549430004 

Status:  Excess 

Comment:  1192  to  1378  sq.  ft.,  l  story  wood 
residences,  3  bedrooms/1  bathroom.  (4  of 
these  residences  are  unavailable  for 
homeless  asst.  use  due  to  a  compelling 
Federal  need). 

GSA  Number:  &-U-NV-467-C 

1  Single  Family  Residence 

Tonopah  Housing  Complex 

Tonopah  Co:  Nye  NV  89049— 

Landholding  Agency:  GSA 

Property  Number:  549430005 

Status:  Excess 

Comment:  1527  sq.  ft..  1  story  wood 
residence,  4  bedrooms/2  bathrooms. 

GSA  Number:  9-U-NV-467-C. 
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Bldg.  Ill 

Tonopah  Housing  Complex 

Tonopah  Co:  Nye  NV  89049- 

Landholding  Agency:  GSA 

Property  Number:  549430006 

Status:  Excess 

Comment:  2507  sq.  ft.,  most  recent  use — 

office. 
GSA  Number:  9-U-NV-467-D. 
Bldg.  112 

Tonopah  Housing  Complex 
Tonopah  Co:  Nye  NV  89049- 
Landholding  Agency:  GSA 
Property  Number:  549430007 
Status:  Excess 
Comment:  1920  sq.  ft.,  most  recent  use — 

storage. 
GSA  Number:  9-U-NV-467-D. 
Bldg.  120 

Tonopah  Housing  Complex 
Tonopah  Co:  Nye  NV  89049- 
Landholding  Agency:  GSA 
Property  Number:  549430008 
Status:  Excess 
Comment:  1440  sq.  ft.,  most  recent  use — 

motor  pool. 
GSA  Number:  9-U-NV-^67-D. 

New  Mexico 

Mobile  Home,  GQ 

Gran  Quivira  Ruins 

Mountainair  Co:  Socorro  .N.M  87036- 

Land  holding  Agency:  Interior 

Property  Number:  619430003 

Status:  Excess 

Comment:  938  sq.  ft.;  wood  frame/wood 

siding  mobile  home;  off-site  removal  only. 
Pennsylvania 

"  Bldg.  25— VA  Medical  Center 
Delafield  Road 

Pittsburgh  Co:  Alieghney  PA  15215- 
Landholding  Agency:  VA 
Property  Number:  979210001 
Status:  Unutilized 

Comment:  133  sq.  ft.,  one  story  brick  guard 
house,  needs  rehab. 

Tennessee 

Bldg.  16.  VAMC  Mountain  Home 

Johnson  Co:  Washington  TN  37604- 

Landholding  Agency:  VA 

Property  Number:  979220007 

Status:  Unutilized 

Comment:  3215  sq.  ft..  3-story  wood  frame 

residence,  needs  repair  subject  to  historic 

pteservation  requirements.- 
Virginia 

NPS  Tract  473-03 
Known  as  Hundley  House,  Appalachian 

National  Scenic  Trail 
Troutville  Co:  Botetourt  VA  24175- 
Location:  U.S.  Route  11  on  soutliem  end  of 

Troutville 
Landholding  Agency:  Interior 
Property  Number:  619430001 
Status:  Excess 
Comment:  2400  sq.  ft.;  2  story  residence; 

wood  frame;  presence  of  lead  based  paint 

&  asbestos,  need  repairs,  off-site  removal 
only. 

NPS  Tract  473-03 
Known  as  Hundley  Garage 
Troutville  Co:  Botetourt  VA  24175- 
Localion:  U.S.  Route  11  on  southern  end  of 
Troutville 


JMI 


Landholding  Agency:  Interior 

Property  Number:  619430002 

Status:  Excess 

Comment:  1400  sq.  ft.;  2  story  garage/shop; 
masonry  &  wood  frame;  needs  repairs;  off- 
site  removal  only. 

Washington 

Construction  Office  Bldg. 

Roosevelt  Way 

Coulee  Dam  Co:  Okanogan  WA  99116- 

Landholding  Agency:  Interior 

Property  Number:  619410002 

Status:  Excess 

Comment:  7778  sq.  ft.,  l  story  frame 

structure,  off-site  removal  only,  most 

recent  use — offices. 

Wisconsin 

Bldg.  8 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Landholding  Agency:  VA 

Property  Number:  979010056 

Status:  Underutilized 

Comment:  2200  sq.  ft..  2  story  wood  frame, 
possible  asbestos,  potential  utilities, 
structural  deficiencies,  needs  rehab. 

Land  (by  State) 
Alabama 

VA  Medical  Center 
VAMC 

-Tuskegee  Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number:  979010053 
Status:  Underutilized 
Comment:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped. 
Arizona 

Tract  No.  APO-SRP-RB-5 

Mesa  Co:  Maricopa  AZ  85213- 

Location:  2000'  south  of  Thomas  Road  at  Val 

Vista  Drive 
Landholding  Agency:  Interior 
Property  Number:  619410005 
Status:  Unutilized 
Comment:  0.57  acre;  20  foot  strip  of  land 

which  is  1,026  ft  long. 

Arkansas 

Old  Lock  &  Dam  site  No.  6 

Quachita-Black  Rivers  Navigation  Proj.  Co: 

.Ashley/Union  AR 
Landholding  Agency:  GSA 
Property  Number:  54920007 
Status:  Excess 
Comment:  62.37  acres  in  two  tracts,  no 

known  utilities  potential. 
GSA  Number:  7-D-AR-549. 

California 

Receiver  Site 

Delano  Relay  Station 

Route  1.  Box  1350 

Delano  Co:  Tulare  CA  93215- 

Location:  5  miles  west  of  Pixley.  17  miles 

north  of  Delano. 
Landholding  Agency;  GSA 
Property  Number:  549010044 
Status:  Surplus 
Comment:  81  acres,  1560  sq.  ft.  radio  receiver 

bldg.  on  site,  subject  to  grazing  lease, 

potential  utilities,  environmental 

restrictions. 
GAS  Number:  9-2-CA-1308. 
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(P)  Camp  Elliott 

Rosedale  Tract 

San  Diego  Co:  San  Diego  CA 

Landholding  Agency:  GSA 

Property  Number:  549310008 

Status:  Surplus 

Comment:  Parcel  1-0.15  acre.  Parcel  2-0.17 
acre,  located  in  the  narrow  median  strip 
between  Murphy  Canyon  Rd.  and  State 
Highway  15.  previously  leased  by 
homeless  provider. 

GSA  Number:  9-GR(6)-CA-694A. 

Elder  Creek  Weather  Station  Co:  Tehama  CA 

Location:  Sec.  21,  Twp.  24N.  Range  7W 

Landholding  Agency:  Interior 

Property  Number:  619410003 

Status:  Unutilized 

Comment:  0.54  acres;  no  known  potential 
utilities;  most  recent  use — weather  station 
site. 

L-4  Reservoir 

La  Quinta  Co:  Riverside  CA  92253- 

Location:  Borders  Adams  St.,  V*  mile  north 

of  CalleTampico 
Landholding  Agency:  Interior 
Property  Number:  619410004 
Status:  Excess 
Comment:  1.69  acres;  concrete  reservoir, 

most  recent  use — water  retention. 

Land 

4150  Clement  Street 

San  Francisco  Co:  San  Francisco  CA  94121- 

Landholding  Agency:  VA 

Property  Number:  979240001 

Status:  Underutilized 

Comment:  4  acres;  landslide  area. 

Georgia 

Naval  Submarine  Base 

Grid  R-2  to  R-3  to  V-4  to  V-1 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number:  779010229 

Status:  Underutilized 

Comment:  111.57  acres;  areas  may  be 

environmentally  protected;  secured  area 

with  alternate  access. 

Kansas 

Parcels  #2  and  #3 

Fall  River  Lake 

Section  25  and  26 

Co:  Greenwood  KS 

Landholding  Agency:  GSA 

Property  Number:  319010066 

Status:  Excess 

Comment:  64.24  acres,  most  recent  use — 

recreation. 
GSA  Number:  7-D-KS-0513. 

Louisiana 

Land — 8.27  acres 

VA  Medical  Center 

2501  Shreveport  Highway 

Alexandria  Co:  Rapides  LA  71301- 

Landholding  Agency:  VA 

Property  Number:  979010009 

Status:  Unutilized 

Comment:  8.27  acres,  heavily  wooded  with 
natural  drainage  ravine  across  property, 
most  recent  use — recreatioBA)uffer  area. 

Miiryisnd 

VA  Medical  Center 

9500  North  Point  Road 

Fort  Howard  Co:  Baltimore  MD  21052- 

Landholding  Agency:  VA 


Property  Number:  979010020 

Status:  Underutilized 

Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

dump  site  for  leaves. 

Montana 

Makoshika  Radio  Site 

Glendive  Co:  Dawson  MT  59330- 

Landholding  Agency:  GSA 

Property  Number:  549420004 

Status:  Excess 

Comment:  4.13  acres,  limited  utilities,  most 

recent  use — communication  site. 
GSA  Number:  7-B-MT-599. 

Oklahoma 

Parcel  No.  7 
Kaw  Lake 

Section  27  Co:  Kay  OK 
Landholding  Agency:  GSA 
Property  Number:  319010842 
Status:  Excess 

Comment:  21  acres;  potential  utilities;  most 
recent  use — recreation. 

Puerto  Rico  -  - 

Parcel  A 

Naval  Station,  Roosevelt  Roads 
Vieques  PR  00765- 
Landholding  Agency:  GSA 
Property  Number:  549340003 
Status:  Excess 

Comment:  68.11  acres,  potential  limited 
utilities,  most  recent  use — buffer  zone. 
GSA  Number:  2-N-PR-485. 

Parcel  C 

Naval  Station,  Roosevelt  Roads 

Vieques  PR  00765- 

Landholding  Agency:  GSA 

Property  Number:  549340004 

Status:  Excess 

Conunent:  96.41  acres,  subject  to  water/sewer 

easement,  access  restrictions,  most  recent 

use — buffer  zone. 
GSA  Number:  2-N-PR-486. 
La  Hueca — Naval  Station 
Roosevelt  Roads 
Vieques  PR  00765- 
Landholding  Agency:  GSA 
Property  Number:  549420006 
Status:  Excess 
Comment:  323  acres,  cultural  site. 

Texas 

Peary  Point  #2 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5000 

Landholding  Agency:  Navy 

Property  Number:  779030001 

Status:  Excess 

Comment:  43.48  acres;  60%  of  land  under 

lease  until  8/93. 
GSA  Number:  7-N-TX-401-V. 

Land 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co;  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number:  979010079 

Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landfill, 
portion  near  flammable  materials,  railroad 
crosses  property,  potential  utilities. 

VA  Medical  Center 

4800  Memorial  Drive 

Waco  Co:  McLennan  TX  76711- 


Landholding  Agency:  VA 

Property  Number  979010081 

Status:  Underutilized 

Conmient:  2.3  acres,  negotiating  lease  w/ 

Owens-Illinois  Glass  Plant,  most  recent 

use— parking  lot. 

Washington 

Asotin  Quarry-Lower  Lock  &  Dam 

West  of  Upriver  Road 

Asotin  Co:  Asotin  WA  99402- 

Landholding  Agency:  GSA 

Property  Number  549340001 

Status:  Excess 

Comment:  39.42  acres,  access  easement,  most 
recent  use — rock  quarry. 

GSA  Number:  9-D-WA-824K. 

Former  Stadium  Homes  site 

1701  28th  Avenue.  South 

Seattle  Co:  King  WA  98144- 

Landholding  Agency:  GSA 

Property  Number:  549410005 

Status:  Excess 

Conmient:  1.46  acres;  most  recent  use — 
highway  equipment  storage:  potential  for 
city  utility  services;  land  slopes. 

GSA  Number:  9-GR(l}-WA-543. 

Wisconsin 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Landholding  Agency:  VA 

Property  Number  979010054 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities. 


SuitableAJnavailable  Properties 

Buildings  (by  State) 

Arkansas 

Murray  Overlook  &  Info.  Center 

McClellan-Kerr  Arkansas  River 

Navigation  Project 

Little  Rock  Co:  Pulaski  AR  72203- 

Landholding  Agency:  GSA 

Property  Number:  549410007 

Status:  Excess 

Comment:  1003  sq.  ft.;  1  story  with  basement; 

bldg.  on  4.80  acres  includes  paved  parking; 

concrete;  needs  rehab.;  most  recent  use — 

info,  center/observation  area. 
GSA  Number  7-D-AR-548. 

California 

Bldg.  116 

VA  Medical  Center 

Wilshire  and  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  979110009 

Status:  Underutilized 

Comment:  60309  sq.  ft..  3  story  brick  frame. 

seismic  reinforcement  defies.,  underutil. 

port  of  bldg.  used  intermitly..  needs  rehab. 

poss.  asbestos  in  pipes/floor  tiles,  site 

access  lim. 

Florida 

Bldg.  24.VAMC 

10.000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency.  VA 

Property  Number:  979230008 

Status:  Underutilized 


Comment:  Portion^ of  6150  sq.  ft..  3  stoty 
concrete  frame  bldg. .  needs  rehab,  presence 
of  asbestos,  listed  on  Natl  Register  of 
Historic  Places,  access  restrictions. 

Bldg.  36.  VAMC 

10.000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agencyl  VA 

Property  Number:  979230009 

Status:  Underutilized 

Comment:  portion  of  15,984  sq.  ft..  1  story- 
concrete  frame  bldg.,  needs  rehab,  presence 
of  asbestos,  listed  on  Natl  Register  of 
Historic  Places,  access  restrictions. 

Bldg.  37.  VAMC 

10.000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Number  979230010 

Status:  Underutilized 

Comment:  Third  floor  of  a  concrete  frame 
bldg.  (13,900  sq.  ft),  presence  of  asbestos, 
listed  on  Natl  Register  ofHistoric  Places, 
access  restrictions. 

Indiana 


Bldg.  24,  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number  979230005 

Status:  Underutilized 

Comment:  portion  of  4135  sq.  ft.,  2-story 

wood  structure,  needs  majorrehab.  no 

sanitary  or  heating  facilities,  presence  of 

asbestos,  access  restrictions. 
Bldg.  105,  VAMC 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Landholding  Agency:  VA 
Property  Number  979230006 
Status:  Underutilized 
Comment:  310  sq.  ft..  1  story  stone  structure. 

needs  major  rehab,  no  sanitary  or  heating 

facilities,  access  restrictions. 
Kansas 

Federal  Office  Building 

1923  Broadway 

Great  Bend  Co:  Barton  KS  67530- 

Landholding  Agency:  GSA 

Prof)erty  Number:  549340005 

Status:  Excess 

Comment:  4452  sq.  ft.,  concrete/steel  frame, 
1  story  w/basement.  possible  asbestos, 
most  recent  use — office  building. 

GSA  Number:  7-G-KS-515 

Maine 

9  Capehart  Family  Houses 

Charleston  Family  Housing  Annex,  Union  St. 

Bangor  Co:  Penobscot  ME 

Landholding  Agency:  GSA 

Property  Number  189310052 

Status:  Surplus 

Comment:  2916-7097  sq.  ft..  1-2  story  wood. 

3-duplexes.  27-four  plexes  totaling  114 

units  with  garages. 
GSA  Number:  2-D-ME-526G 
Bldg.  376.  Naval  Air  Station 
Topsham  Annex 
Topsham  Co:  Sagadahoc  ME 
Landholding  Agency:  Navy 
Property  Number  779320011 
Status:  Unutilized 
Comment:  4530  sq.  ft..  2-story,  most  recent 

use— quarters,  needs  rehab 


Maryland 

Bldg.  230 

Naval  Communication  Detachment 

9190  Commo  Road 

Cheltenham  Co:  Prince  George  MD  20397- 

5520 
Landholding  Agency:  Navy 
Property  Number  779330010 
Status:  Unutilized 
Comment:  12.384  sq.  ft..  4-story,  needs  rehab. 

potential  utilities,  includes  37  acres  of  land 
Massachusetts 

Lowell  Federal  Building 

50  Kearny  Square 

Lowell  Co:  Middlesex  MA  01854- 

Landholding  Agency:  GSA 

Property  Number:  549320003 

Status:  Excess 

Comment:  40,283  sq.  ft.,  3-story  concrete  and 

steel  bldg..  most  recent  use — storage/office 

and  medical  clinic 
GSA  Number  2-G-MA-778 
Minnesota 

Army  Reserve  Center 

301  Lexington  Ave.  South 

New  Prague  Co:  LeSueur  MN  56071- 

Landholding  Agency:  GSA 

Property  Number  549330003 

Status:  Excess 

Comment:  4316  sq.  ft.,  brick  veneer  and 

concrete  block  office  and  training  bldg.  and 

a  1170  sq.  ft.,  maintenance  shop  on  3.82 

acres  of  land  leased  by  the  City 
GSA  Number  2-D-MN-558 
Bldg.  227 
Va  Medical  Center 
Fort  Snelling 

St.  Paul  Co:  Hennepin  MN  55111- 
Landholding  Agency:  VA 
Property  Numh«r:  979010033 
Status:  Unutilized 
Comment:  850  sq.  ft,  2  story  wood  ft-ame  and 

brick  residence,  utilities  disconnected. 
New  York 

(P)  Form.  Alex.  Bay  CG  Station 

Landon  Road.  Wellesley  Island 

Alexandria  Co:  Jefferson  NY 

Landholding  Agency:  GSA 

Property  Number  549310006 

Status:  Excess 

Conunent:  2500  sq.  ft..  2-sfory  wood  bldg..  5 

acres  of  land 
GSA  Number  2-GR-NY-0730A-000Z 
Bldg.  144.  VAECC 
Linden  Blvd.  and  179th  St. 
St.  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number  979210004 
Status:  Unutilized 
Comment:  5215  sq.  ft..  2  story  wood  frame 

residence,  needs  rehab,  jxjtential  utilities 
Bldg.  143.  VAECC  -     . 

Linden  Blvd.  and  179th  St. 
St.  Albans  Co:  Queens  NY  11425-" 
Landholding  Agency:  VA 
Property  Number  979210005 
Status:  Unutilized 
Comment:  5215  sq.  ft..  2  story  wood  frame 

residence,  needs  rehab,  potential  utilities 
Bldgs.  142/146,  VAECC 
Linden  Blvd.  and  179th  St. 
St.  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 


Property  Number  979210006 

Status:  Unutilized 

Comment:  5215  sq.  ft.,  2  story  wood  frame 

residence  with  380  sq.  ft.  attached  garage. 

needs  rehab,  potential  utilities 
North  Carolina 

Portion  VA  Reservation 

Nurses  Quarters 

Oteen  Co:  Buncombe  NC 

Landholding  Agency:  GSA 

Property  Number  549320006 

Status:  Excess 

Comment:  8752  sq.  ft..  3-story  stucco  bldg., 

presence  of  asbestos,  most  recent  use — 

educational  facility 
GSA  Number  4-GR-NC-481B 
Ohio 

Naval  &  Marine  Corps  Res.  Cntr 
315  East  LaClede  Avenue 
Youngstown  OH 
Landholding  Agency:  Navy 
Property  Number  7793 2001 2 
Status:  Unutilized 

Comment:  3067  sq.  ft.  2  story,  possible 
asbestos. 

Pennsylvania 

Storage  &  Maint.  Facility 

1200  Airport  Road 

Hopewell  Co:  Beaver  PA  15001- 

Landholding  Agency:  GSA 

Property  Number:  549330004 

Status;  Excess 

Comment:  44157  sq.  ft.,  1-story  concrete 

block  bldg.  (inadequate  heating)  and  19 

acres  of  land,  easements  for  pipelines  and 

public  utilities 
GSA  Number:  4-L-PA-766 
Bldg.  2.  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230011 
Status:  Underutilized 
Comment:  portion  of  16.360  sq.  ft.  3-story 

structure,  most  recent  use — storage. 
Bldg.  3,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230012 
Status:  Underutilized 
Comment:  portion  of  bldg.  (3850  and  4360  sq. 

ft),  most  recent  use — storage. 
Bldg.  27.  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230013 
Status:  Underutilized 

Comment:  Second  floor  of  bldg.  (3,410  sq.  ft.) 
Bldg.  103,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230014 
Status:  Underutilized 

Comment:  portion  of  1215  sq  ft.  2-story  stone 
farm  house,  needs  repair. 

South  Dakota 

Clark  Communication  Site 

12  miles  north  &  5  miles  west  of  Clark  Co: 

Clark  SD  57225- 
Landholding  Agency:  GSA 


JMI 


45688 


Federal  Register  /  Vol.  59,  No.  170  /  Friday,  September  2.  1994  /  Notices 


Property  Number  549340008 
Status:  Excess 

Comment:  2  acres  with  a  200  foot  radio 
tQwer,  8x8  hutment  &  12x12  hutment 
GSA  Number  7-B-SD-514 

Tennessee 

Alamo  Federal  Building 

146  East  Park 

Alamo  Co:  Qocketf  TN  38001- 

Landholding  Agency:  GSA 

Property  Number:  549340007 

Status:  Excess 

Comment:  4970  sq.  ft.  brick  bldg.  (this 

excludes  space  occupied  by  U.S.  Post 

Office) 
GSA  Number:  4-G-TN-617A 

Texas 

Bldg.  2 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  7607O- 

Landholding  Agency:  GSA 

Property  Number  219014815 

Status:  Unutilized 

Comment:  94606  sq.  ft.;  1  story  wood, 

masonry,  and  metal  frame;  subject  to  sewer 

pipeline  easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 

Bldg.  4 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014816 

Status:  Excess 

Comment:  1350  sq.  ft.;  1  story  structured  clay 

tile  and  metal  frame;  subject  to  sewer 

pipeline  easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 

Bldg.  17 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014817 

Status:  Excess 

Comment:  68  sq.  ft.;  wood  and  metal  frame; 
subject  to  sewer  pipeline  easement;  needs 
rehab;  most  recent  use — guard  house. 

GSA  Number:  7-D-TX-879A 

Bldg.  29 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014818 

Status:  Excess 

Comment:  5028  sq.  ft.;  1  story  wood,  masonry 

and  metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-I>-TX-879A 

Bldg.  30 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014819 

Status:  Excess 

Comment:  5323  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 

Bldg.  18 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number:  219014820 
Status:  Excess 


Comment:  9560  sq.  ft.;  1  story  wood,  masonry 
and  metal  frame;  subject  to  sewer  pipeline 
easement;  needs  rehab. 

GSA  Number:  7-I>-TX-879A 

Bldg.  6 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014821 

Status:  Excess 

Conunent:  1258  sq.  ft.;  1  story  structured  clay 

tile  and  metal  frame;  subject  to  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 

Bldg.  7 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014822 

Status:  Excess 

Comment:  508  sq.  ft.;  1  story  wood  and  metal 

bame;  subject  to  sewer  pipeline  easement; 

needs  rehab. 
GSA  Number:  7-D-TX-879A 

Bldg.  8 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014824 

Status:  Excess 

Comment:  171  sq.  ft.;  2  story  concrete  block 
and  brick;  subject  to  sewer  pipeline 
easement;  needs  rehab;  most  recent  use — 
watch  tower. 

GSA  Number:  7-I>-TX-879A 

Bldg.  16 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014825 

Status:  Excess 

Comment:  17263  sq.  ft.;  1  Story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 

Bldg.  19 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014826 

Status:  Excess 

Comment:  25399  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 
Bldg.  31 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number:  219014827 
Status:  Excess 
Comment:  1392  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewerpipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 

Bldg.  9  . 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant,  TX  76070- 

Landholding  Agency:  GSA 

Property  Number;  219014828 

Status:  Excess 

Conunent:  244  sq.  ft.;  1  story  wood,  hollow 
tile  and  metal  frame;  subject  to  sewer 
pipeline  easement;  needs  rehab. 

GSA  Number:  7-D-TX-879A 


Bldg.  25 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant,  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014829 

Status:  Excess 

Conunent:  1320  sq.  ft.;  1  story  wood  and 
metal  frame;  subject  to  sewer  pipeline 
easement;  needs  rehab;  most  recent  use —  ■  • 
fire  house 

GSA  Number:  7-D-TX-879A 

Bldg.  10 

Saginaw  Army  Aircraft  Plant  - 

Saginaw  Co:  Tarrant.  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014830 

Status:  Excess 

Comment:  354.sq.  ft.;  2  story  concrete  block 

and  brick;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 

Bldg.  26 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant.  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014831 

Status:  Excess 

Comment:  3518  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 

Bldg.  21 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant.  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014832 

Status:  Excess 

Comment:  65  sq.  ft.;  wood  and  metal  tnme; 
subject  to  sewer  pipeline  easement;  needs 
rehab;  most  recent  use — guard  house. 

GSA  Number:  7-I>-TX-879A 

Bldg.  22 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant,  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014833 

Status:  Excess 

Conunent:  50581  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-I>-TX-879A 

Bldg.  27 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant,  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014834 

Status:  Excess 

Comment:  228  sq.  ft.;  2  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easement; 

needs  rehab;  most  recent  use — control 

tower. 
GSA  Number:  7-D-TX-879A 

Bldg.  32 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant.  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014835 

Status:  Excess 

Comment:  19546  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 
Del  Rio  Federal  Building 
Main  at  Broadway 
Del  Rio  Co:  Val  Verde,  TX  78840- 


Landholding  Agency:  GSA 
Property  Number:  549310001 
Status:  Excess 

Comment:  15600  sq.  ft.,  3  story  plus 
basement,  masonry  frame,  most  recent 
use — offices  and  courthouse. 
GSA  Number  7-G-TX-1034 
Portion  of  Fort  Wolfers 
NW  comer  of  Leavenwcnth  &  Lee  Road 
Mineral  Wells  Co:  Parker  &  Palo  P,  TX 

76067- 
Landholding  Agency:  GSA 
Property  Number:  549410006 
Status:  Surplus 

Conunent:  2  story,  wood  frame/painted 
galvanized  sheet  siding  bldg.  on  2.18  acres; 
needs  rehab.;  presence  of  ftiabie  asbestos 
in  pipe  insulation;  most  recent  use — 
gymnasium 
GSA  Number  7-GR-TX-548BB 
Bldg.  2435 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces,  TX  78419- 
Landholding  Agency:  Nary 
Property  Number  779010161 
Status:  Underutilized 
Conunent:  1730  sq.  ft.;  1  story  residence. 
Bldg.  2436 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces,  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010182 
Status:  Underutilized 
Conmient:  3352  sq.  ft.;  1  story  residence. 
Bldg.  2460 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010163 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2462 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010164 
Status:  Underutilized 
Comment:  1758  sq.ft.;  1  story  residence. 
Bldg.  2464 

Laguna  Housing  Area 
NAS  Corpus  C^isti 
Corpus  Christi  Co:  Nueces  TX  78419^ 
Landholding  Agency.  Navy 
Property  Number:  779010165 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2466 

Laguna  Housing  Area 
NAS  Corpus  Ckristi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010166 
Status:  UocierutiHzed 
Comment:  1576  sq.  ft.;  1  story  residence. 
Bldg.  2467 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Chnsti  Co:  Nueces  TX  78419- 
Lanaholdmg  Aeencv-  Vaw 
Prooenv  Numner   -'"9010167 
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Status:  Underutilized 

Comment:  3532  sq.  ft.;  1  story  residence. 

Bldg.  2468 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010168 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2472 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010169 

Status:  Underutilized 

Conunent:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2476 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010170 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2482 

Laguna  Housing  Area         -  . 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Nimiber  779010171 

Status:  Underutilized 

Comment:  1760  sq.  ft.;  1  story  residence. 

Bldg.  2495 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010172 
Status:  Underutilized 
Comment:  1760  sq.  ft;  1  story  residence. 
Bldg.  2514 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010173 
Status:  Underatilized 
Comment:  1730  sq.  ft.;  1  story  residence. 
Bldg.  2518 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010174 
Status:  Underutilized 
Comment:  1676  sq.  ft;  1  story  residence. 
Bldg.  2520 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010175 
Status:  Underutilized 
Comment:  1676  sq.  fi;  1  story  residence. 
Bldg.  2522 

Laguna  Housing  Area 
NAS  Corpus  QuTsti 
Corpus  Oiristi  Cor  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010176 
Status:  Underutilized 
Conunent:  1676  sq.  fi;  1  story  residence. 


Bldg.  2526 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010177 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 
Bldg.  2423 
Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency:  Navy 

Property  Number  779010178 

Status:  Underutilized 

Comment:  3532  sq.  ft.;  1  story  residence. 

Bldg.  2427 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 

Property  Number  779010179 

Status:  Underutilized 

Comment:  3532  sq.  ft.;  1  sfoiy  residence. 

Bldg.  2431 

Laguna  Housing  Area 

NAS  Corpus  Christi  * 

Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 

Property  Number  779010180 

Status:  Underutilized 

Comment:  3532  sq.  ft.;  1  story  residence. 

Bldg.  2424 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 

Property  Number:  779010181 

Status:  Underutilized 

Conunent:  3532  sq.  ft.;  1  story  residence. 

Bldg.  2433 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 

Property  Number  779010182 

Status:  Underutilized 

Comment:  3352  sq.  ft.;  1  story  residence. 

Bldg.  2428 

Laguna  Housing  Area 

NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010183 
Status:  Underutilized 
Comment:  3352  sq.  ft.;  l  slery  residence. 
Bldg.  2429 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010184 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2454 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  .Navy 
Property  Number  779010185 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2477 
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Laguna  Housing  Area 

NAS  Corpus  Christ! 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010186 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2485 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010187 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2499 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency;  Navy 

Property  Number:  779010188 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2503 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010189 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2507 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010190 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2513 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010191 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2521 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010192 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2451 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419^ 

Landholding  Agency:  Navy 

Property  Number:  779010193  -      " 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  stor>'  residence. 

Bldg.  2458 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010194 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2461 

Laguna  Housing  Area 

NAS  Corpus  Christi 


Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010195 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2473 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010196 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2478 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010197 

Status:  Undenitilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2480 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010198 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2484 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010199 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2486 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010200 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2487 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010201 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2488 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7^419- 

Landholding  Agency:  Navy 

Property  Number:  779010202 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2494 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number;  779010203 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2500 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency;  Navy 


Property  Number  779010204 

Status:  Underutilized 

Comment:  1758  sq.  ft;  1  story  residence. 

Bldg.  2502 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010205 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2506 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Laiulholding  Agency:  Navy 

Property  Number  779010206 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2508 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010207 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2525 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010208 

Status:  Underutilized 

Conmient:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2452 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010209 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2475 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency;  Navy 

Property  Number  779010210 

Status;  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2479 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency;  Navy 

Property  Number:  779010211 

Status:  Underutilized 

Oinnment:  3356  sq.  ft.;  1  story^esidence. 

Bldg.  2497 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co;  Nueces  TX  78419- 

Landholding  Agency;  Navy 

Property  Number  779010212 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2501 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78J  iO- 

Landholding  Agency.  Na\'\ 

Property  Number  77qnin?i  ? 

Status'  Underutilizen 


Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2505 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Omsti  Co:  Nueces  TX  78419- 

Landholding  Agency;  Navy 

Property  Number  779010214 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2515  . 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency.  Navy 

Property  Number  779010215 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2517 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co{  Nueces  TX  78419- 

Landholding  Agency;  Navy 

Property  Number:  779010216 

Status:  Underutilized 

Comment;  3356  sq.  ft.;  1  story  residence. 

Bldg.  2519 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number.  77901021? 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence 

Bldg.  2523 

Laguna  Housing  Ares 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number;  779010218 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2465 

Laguna  Housing  Are* 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7^41 9- 

Landholding  Agencyt  Navy 

Property  Number  779010219 

Status:  Underutilized 

Comment:  1576  sq.  ft.;  1  story  residenc& 

Bldg.  2493 

Laguna  Housing  Area 

NAS  Corpus  Christi  • 

Corpus  Christi  Co:  Nueces  TX  78419- 

Ijinirt holding  Agency:  Navy 

Property  Nunaber.  779010Z20 

Status;  Underutilized 

Comment:  1576  sq.  ft.;  1  story  residence. 

Bldg.  2510 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co;  Nueces  TX  78413- 

Landholding  Agency:  Navy 

Property  Number  7790102Z1 

Status:  Underutilized 

Comment  1576  sq.  ft;  1  story  residence.- 

Bldg.2474 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landbolding  Agency:  Nefvy 

Property  Number  779010223 

Status:  Underutilized 

Comment:  3528  •^.IL;  1  story  twudenrm. 

Bldg.  2481 


Laguna  Housing  Area 
NASXiirpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010223 
Status:  Underutilized 
Comment:  3528  sq.  ft.;  1  story  residence 
Bldg.  2509 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010224 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence 
Bldg.  2511 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010225 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 
Bldg.  2512 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agenc>':  Navy 
Property  Number  779010226 
Status:  l^nderutilized 
Conmient:  1676  sq.  ft,;  1  story  residence. 
Bldg.  2527 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  7M19- 
Landholding  Ageixry:  Navy 
Property  Number  779010227 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 
Virginia 

Margaret  Stanley  Estate 

2908  Benefit  l^oad 

Chesapeake  Co;  Norfolk  VA  23322- 

Landholding  Agency:  GSA 

Property  Number  549410001 

Status:  Excess 

Comment:  800  sq.  ft..  1  story  residence  on 

38.42  acres  of  land  GSA  Number  4-G-VA- 

692. 
Naval  Medical  Clinic 
6500  Hampton  Blvd. 
Norfolk  Co:  Norfolk  VA  23506- 
Landholding  Agency:  Navy 
Property  Number  779010169 
Status;  Unutilized 
Comment:  3665  sq  ft.,  l  story,  possible 

asbestos,  most  receat  use — iaurnlry. 

Washington 

Olympia  Federal  Building 

801  Capitol  Way 

OlyiBfHa  Co;  Thurston  WA 

Landholding  Agency:  GSA 

Property  Number  549420002 

Status:  Excess 

Comment;  13,800  sq.  ft..  3-story/besement,  on 

Natl  Hist.  Reg.,  pres.  of  lead  based  psmt. 

city  seismic  code  prohibits  residential  uee. 

does  not  meet  Fedsra)  standarth  for 

seismic  tests. 
GSA  Number:  G-WA-1040. 

\«aatViigtoie 

Naval  &  Marine  Corps  Res.  Ctr. 
N.  13th  St  &  Ohio  Rhw 


Wheeling  Co:  Ohio  VW  26003- 

Landholding  Agency:  Navy 

Property  Number  779OT0077 

Status:  Excess 

Conmienf;  32000  sq.  ft.;  1  floor,  most  recent 

use — offices;  15%  of  total  space  occupied; 

needs  rehab;  land  leased  from  citj' — 

expires  September  199a 

Wyoming 

Bldg.  13 

Medical  Center 

N.W.  of  tovni  at  the  end  of  Fort  Roed 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number  979110001 

Status:  Unutilized 

Comment  3613  sq.  ft..  3  story  wood  frame 

masonry  veneered,  potential  utilitifes, 

possible  asbestos,  needs  rehab. 
Bldg.  79 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sboidan  WY  82801- 
Landholdix>g  AgeMry:  VA 
Property  Number  979110003 
Status;  Unutilized 
Conmient:  45  sq.  ft.,  1  story  brick  and  tile 

frame,  limited  utilities,  most  recent  use — 

reservoir  house,  use  for  storage  purposes. 

Land  (by  State) 

Arizona 

LaiMl— 640  acres 

Ave.  B— County  23  St. 

Yuma  Co;  Yuma  A2  85364- 

Landholding  Agency;  Interior 

Property  Number:  619340001 

Status;  Unutihzed 

Comment:  Desert  land,  currently  no  water 

available,  possible  lease  restrictions. 
Tract  No.  APO-SRP-Jl^-* 
West  of  91st  Ave.  &  South  of  Indicn  School 

Rd 
Co;  Maricopa  AZ 
Landholding  Agency:  fnferior 
Property  Number:  61934002 
Status:  Unutilized 
Comment:  26  foot  strip  of  lai>d  800  feet  torg, 

possible  easement  restrictioos. 
Quartermaster  Depot 
4th  Avenue  and  QDlorado  River 
Yuma  Co:  Yuma  AZ  85364- 
Landholding  Agency:  Interior 
Property  Number  619420001 
Status:  Unutilized 
Comment;  Less  than  1  acre,  dirt  and 

shrubbery  along  the  river,  lease 

restrictions,  historical  site. 

California 

Receiver  Site 

Dixon  Relay  Station 

7514  Radio  Station  Road 

Dixon  CA  95620-9653 

Location:  Approximately  16  luites  southeast 

of  Dixon,  CA. 
Landholding  Agfency:  GSA 
Property  Number  549010042 
Status:  Excess 
Comment:  80  acres,  1560  sq.  ft.  radio  receiver 

bldg.  on  site,  aubiect  to  giaziag  lease. 

limited  utilttiaa. 
GSA  Number  9-2-CA-1162-A. 
.4075  acres 
Ocotillo  Wells 


JMI 
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Borrego  CA 

Landholding  Agency:  GSA 

Property  Number  549230002 

Status:  Excess 

Comment:  Unimproved  land,  surrounding 

land— desert. 
GSA  Number  9-F-CA-1327. 

Dixon  Relay  Station 

7514  Radio  Road 

Dixon  Co:  Solano  CA  95620-9653 

Landholding  Agency:  GSA 

Property  Number:  549320002 

Status:  Surplus         ' 

Comment:  787.53  acres  with  7  bldgs..  most 

recent  use — transmitter  site. 
GSA  Number:  9-Z-CA-1162B. 

Folsom  South  Canal 

SW  corner  of  Whiterock  Rd.  &  Folsom  S 

Canal 
Rancho  Cordova  Co:  Sacramento  CA  95670- 
Landbolding  Agency:  Interior 
Property  Number  619310002 
Status:  Excess 
Comment:  1.52  acres;  perpetual  easement 

over  .25  acre,  surrounding  land  use  is 

commercial. 

Land 

VA  Medical  Center 

Wilshire  and  Sawtelle  Boulevards 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number:  979010077 

Status:  Underutilized 

Comment:  Approx.  30  acres  of  80  acre  tract, 

7  acre  portion  contaminated,  (MJrtions  may 

be  environmentally  protected. 

Florida 

Former  US  Army  Reserve  Center 

Belvedere  Rd.  and  Clubhouse  Dr. 

West  Palm  Beach  Co:  Pabn  Beach  FL  33409- 

Landholding  Agency:  GSA 

Property  Number:  549310005 

Status:  Unutilized 

Comment:  3.10  acres,  utilities,  previously 

leased  by  non-profit  for  homeless 

assistance  use. 
GSA  Number:  4-GR-FL-682A. 
Naval  Public  Works  Center 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
Location:  Southeast  comer  of  Corey  station — 

next  to  family  housing. 
Landholding  Agency:  Navy 
Property  Number  779010157 
Status:  Unutilized 
Comment:  22  acres. 
Buffer  Zone.  VAMC 
10,000  Bay  Pines  Blvd. 
Bay  Pines  Co:  Pinellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number:  979230016 
Status:  Underutilized 
Comment:  Approx.  20  acres,  storm  water 

retention  areas. 
Compound,  VAMC 
10,000  Bay  Pines  Blvd. 
Bay  Pines  Co:  Pinellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number:  979230017 
Status:  Underutilized 
Comment:  Approx.  7  acres,  storage 

compound,  partially  wooded. 

Georgia 

"ortlon  of  Tract  1-601 


Lake  Allatoona,  Yacht  Club  Road 

Acworth  Co:  Cherokee  GA  30102- 

Landholding  Agency:  GSA 

Property  Number  549340009 

Status:  Excess 

Comment:  7.02  acres,  no  sewer  or  public 

water  system,  most  recent  use — timber 

growth. 
GSA  Number:  4-D-GA-826. 
Portion  of  Tract  E-419 
Cheatham  Road 
Acworth  Co:  Cobb  GA  30101- 
Landholding  Agency:  GSA 
Property  Number  549340010 
Status:  Excess 
Comment:  0.57  acres,  fronts  on  paved  road, 

ptossible  zoning  variances. 
GSA  Number:  4-D-GA-827. 
Naval  Submarine  Base 
Grid  AA-1  to  AA-4  to  EE-7  to  FF-2 
Kings  Bay  Co:CamdenGA31547- 
Landholding  Agency:  Nav^ 
Property  Number  779010255 
Status:  Underutilized 
Comment;  495  acres;  86  acre  portion  located 

in  floodway:  secured  area  with  alternate 

access. 

Idaho 

Sandpoint  Substation 

Comer  of  U.S.  Hwy  No.  2  and  Pine  Loop 
Road 

Sandpoint  Co:  Bonner  ID  83864- 

Landholding  Agency:  Energy 

Property  Number  419420007 

Status:  Underutilized 

Comment:  0.16  acres,  near  electrical 
substation,  30-foot  wide  strip  of  land 
adjoining  U.S.  Hwry  No.  2,  most  recent 
use — buffer  area  for  substation. 

Portion 

Former  Farragut  Naval  Training  Center 

Athol  Co:  Kootenai  ID  83801- 

Landholding  Agency:  GSA 

Property  Number  549230004 

Status:  Excess 

Comment:  48.42  acres,  former  railroad  right- 
of-way. 

GSA  Number  9-GR(2)-ID-42lC. 

Illinois 

VA  Medical  Center 

3001  Green  Bay  Road 

North  Chicago  Co:  Lake  IL  60064- 

Landholding  Agency:  VA 

Property  Number  979010082 

Status:  Undemtilized 

Comment:  2.5  acres,  currently  being  used  as 

a  construction  staging  area  for  the  next  6- 

8  years,  potential  utilities. 

Indiana 

Portion,  Cannelton  Locks  &  Dam 
Adjacent  to  Middle  Creek  Boat  Launching 

Ramp  Co:  Floyd  IN 
Landholding  Agency:  GSA 
Property  Number:  549240008 
Status:  Excess 
Comment:  28.65  acres  with  pumphouse,  no 

utilities,  periodic  flooding 
GSA  Number:  2-D-IN-569-C 

Iowa 

C  BAR  J  Ranch 

y*  mile  south  of  River  Rd.  on  Stagecoach  Rd. 

Ames  Co:  Story  lA 

Landholding  Agency:  GSA 


Property  Number  159230002 

Status:  Unutilized 

Comment:  24.5  acres  w/bldgs. — animal, 
shops,  bam,  storage;  wood  and  metal 
frames;  potential  utils.;  limestone  quarry 
approx  V*  mi.  north,  perform  some 
blasting;  fenced  area  w/locked  gate. 

GSA  Number  7-A-L\-493. 

Michigan 

VA  Medical  Center 
5500  Armstrong  Road 
Battle  Creek  Co:  Calhoun  MI  49016- 
Landholding  Agency:  VA 
Property  Number  979010015 
Status:  Underutilized 
Comment:  20  acres,  used  as  exercise  trails 
and  storage  areas,  potential  utilities. 

Minnesota 

Bldg.  43  Land  Site 

VA  Medical  Center 

54th  Street  &  48th  Avenue  South 

Minneapolis  Co:  Hennepin  MN  55417- 

Landholding  Agency:  VA 

Property  Number  979010005 

Status:  Underutilized 

Conunent:  8.9  acres^most  recent  use — 

parking,  potential  utilities. 
Bldg.  227-229  Land 
VA  Medical  Center 
Fort  Snelling 

St.  Paul  Co:  Hennepin  MN  55111- 
Landholding  Agency:  VA 
Property  Number  979010006 
Status:  Underutilized 
Conunent:  2.0  acres,  fjotential  utilities, 

buildings  occupied,  residence/garage. 

VA  Medical  Center 
Near  5629  Minnehaha  Avenue 
Minneapolis  Co:  Hennepin  MN  55417- 
Location:  Land  (Site  of  Building  15. 16,  21, 

48,  64,  TlO) 
Landholding  Agency:  VA 
Property  Number  979010024 
Status:  Underutilized 
Comihent:  12.1  acres,  most  recent  use — 

parking,  potential  utilities. 
Land — 12  acres 
VAMC 

Near  5629  Minnehaha  Avenue 
Minneapolis  Co:  Hennepin  MN  55417- 
Landholding  Agency:  VA 
Property  Number  979010031 
Status:  Unutilized 
Conunent:  12  acres,  possible  asbestos,  leased 

to  Department  of  Natural  Resources  as  a 

park  walking  trail. 

Mississippi 

Jackson  Installation  Waterway 

Loflin  Street 

Jackson  Co:  Hinds  MS  39209- 

Landholding  Agency:  GSA 

Property  Number  549340002 

Status:  Excess 

Comment:  34.88  acres,  gas  pipeline  mns 
along  eastem  boundary,  property  is 
irregularly  shaped,  backs  to  a  highway. 

GSA  Number  4-GR(  1  )-MS-4  78B 

New  Mexico 

-  Western  Perimeter  Tract 
Los  Alamos  Co:  Los  Alamos  NM 
Landholding  Agency:  GSA 
Property  Number  549310010 
Status:  Surplus 


Conunent:  194  acres,  potential  utilities,  open 
area,  no  roadways  through  property. 

GSA  Number:  7-B-NM-504-G,  7-GR(l)- 
NM-504-L. 

New  York 

VA  Medical  Center 

Fort  Hill  Avenue 

Canandaigua  Co:  Ontario  NY  14424- 

Landholding  Agency:  VA 

Property  Number  979010017 

Status:  Underutilized 

Comment:  27.5  acres,  used  for  school 

ballfield  and  parking,  existing  utilities 

easements,  portion  leased, 
Ohio 

Portion,  Camp  Sherman  Range 

Approximately  1  mile  north  of  Chillicothe 

Springfield  Co:  Ross  OH 

Landholding  Agency:  GSA 

Property  Number  549310004 

Status:  Excess 

Comment:  4.674  acres,  potential  utilities, 

previously  leased  by  non-profit  for 

homeless  assistance  use 
GSA  Number:  2-GR-OH-433B 
Oklahoma 

Parcel  No.  18 
Fort  Gibson  Lake 

Section  12  ■      ' 

.  Wagoner  Co.  Co:  Wagoner  OK 
Landholding  Ag4icy:  GSA  1 

Property  Number  219013808 
Status:  Surplus 

Comment:  8.77  acres;  subject  to  grazing  lease; 
-  most  recent  use— recreation. 
GSA  Number  7-D-OK-0442E-0004. 
Parcel  No.  100/GSA  No.  13 
Lake  Texoma 
Section  25,  T7S,R5E 
Enos  Co:  Marshall  OK 
Location:  1  mile  northeast  of  Enos 
Landholding  Agency:  GSA 
Property  Number  319010440 
Status:  Excess 
Comment:  11.77  acres;  most  recent  use — 

recreation 
GSA  Number  7-D-OK-507-H;  - 
Parcel  No.  58/GSA  No.  7 
Lake  Texoma 

Section  34  and  Section  3  Co:  Marshall  OK 
Location:  About  2  miles  northeast  of 

Cumberland 
Landholding  Agency:  GSA 
Property  Number  319010460 
Status:  Surplus 
Comment:  28.66  acres,  most  recent  use — 

recreation. 
GSA  Number:  7-D-OK-507-H. 
Parcel  No.  44/GSA  No.  4 
Lake  Texoma 

Section  15,  T5S.  R7E  Co:  Johnston  OK 
Location:  About  '/^  mile  southeast  of  Bee 
Landholding  Agency:  GSA 
Property  Numb«r  319010475 
Status:  Excess 
Comment:  14.98  acres,  no  utilities,  most 

recent  use— recreation 
GSA  Number:  7-D-OK-507-H. 
Parcel  No.  46/GSA  No.  5 
Lake  Texoma 
Section  15  and  Section  16,  T5S.  R7E  Cb: " 

Johnston  OK 
Location:  About  1  mile  southwest  of  Bee 


Landholding  Agency:  GSA 

Property  Number:  319010477 

Status:  Excess 

Conunent:  23.91  acres,  no  utilities,  most 

recent  use — recreation. 
GSA  Number:  7-EMDK-507-R 
Parcel  7 

Fort  Gibson  Lake 
Section  6  Co:  Cherokee  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010869 
Status:  Surplus 

Comment:  16.31  acres;  potential  utilities; 
most  recent  use — recreational  and 
development. 
GSA  Number:  7-D-OK-0442E-0001. 
Parcel  14 
Fort  Gibson  Lake 

Section  20  Co:  Cherokee  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010870 
Status:  Surplus 

Comment:  52.09  acres,  potential  utilities; 
subject  to  haying/grazing  leases;  most 
recent  use — recreational. 
GSA  Number  7-D-OK-0442E-0002. 
Parcel  15 
Fort  Gibson  Lake 

Section  22  Co:  Cherokee  OK  74434 
Landholding  Agency:  GSA 
Property  Numter  319010871 
Status:  Surplus 
Comment;  7.51  acres,  potential  utilities;  most 

recent  use — recreational. 
GSA  Number  7-D-OK-0442E-0003. 
Parcel  28 
Fort  Gibson  Lake 
Section  35  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010877 
Status:  Surplus 
Conunent:  36.59  acres,  potential  utilities; 

most  recent  use — recreational. 
GSA  Number  7-D-OK-0442E-0005. 
Parcel  75 
Fort  Gibson  Lake 
Section  16  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number:  319010887 
Status:  Surplus 
Conunent:  45  acres,  potential  utilities;  subject 

to  haying  lease  and  flowage  easement;  most 

recent  use — recreational. 
GSA  Number  7-D-OK-0442E-O009. 
Parcel  88 
Fort  Gibson  Lake 
Section  7  Co:  Wagoner,  OK  74434 
Landholding  Agency:  GSA 
Property  Number:  319010899 
Status:  Surplus 
Comment:  14  acres;  potential  utilities;  subject 

to  grazing  lease;  most  recent  use — 

recreational. 
GSA  Number:  7-D-OK-0442E-0010. 
Parcel  89 
Fort  Gibson  Lake 
Section  7  Co:  Wagoner,  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010900 
Status:  Surplus 
Comment:  16  acres;  potential  utilities;  subject 

to  grazing  lease  and  flowage  easement; 

most  recent  use — recreational. 
GSA  Number  7-D-OK-0442E-0011. 
Parcel  95 


Fort  Gibson  Lake 

Section  33  Co:  Wagoner,  OK  74434 

Landholding  Agency:  GSA 

Property  Number  319010906 

Status:  Surplus 

Comment:  8  acres;  potential  utilities;  most 
recent  use — recreational. 

GSA  Number  7-EMDK-0442E-0012. 

Parcel  No.  13/GSA  No.  1 

Lake  Texoma 

Section  7,  T7S,  R8E  Co:  Biyan,  OK 

Location:  Approximately  2  miles  south  of 
Mead.  OK. 

Landholding  Agency:  GSA 

Property  Number  319011345 

Status:  Excess 

Conunent:  26.76  acres,  most  recent  use — 
recreation. 

GSA  Number  7-D-OK-507-H. 

Parcel  No.  21/GSA  No.  2 

Lake  Texoma 

Section  3  T7S,  R7E  Co:  Bryan,  OK 

Location:  Approximately  5  miles  southwest 
of  Mead,  OK. 

Landholding  Agency:  GSA 

Property  Number  319011352 

Status:  Excess 

Comment:  41.16  acres,  most  recent  use — 
recreation. 

GSA  Number  7-D-OK-507-H. 

Parcel  No.  23/GSA  No.  3 

Lake  Texoma 

Section  34.  T7S,  R7E  Co:  Bryan,  OK 

Location:  Approximately  3V2  miles  west  of 
Mead,  OK. 

Landholding  Agency:  GSA 

Property  Number  319011354 

Status:  Excess 

Comment:  9  acres,  most  recent  use — 

recreation. 
GSA  Number:  7-D-OK-507-H. 
Parcel  No.  43 
Fort  Gibson  Lake 
Section  11  Co:  Mayes,  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319011371 
Status:  Surplus 

Comment:  125  acres;  potential  utilities; 
portion  subject  to  grazing  lease  and 
flowage  easements. 
GSA  Number:  7-EMDK-0442E-0006. 
Parcel  No.  49 
Fort  Gibson  Lake 
Section  15  Co:  Mayes,  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319011377 
Status:  Surplus 

Comment:  26.94  acres;  potential  utilities; 
portion  subject  to  grazing  lease  and 
flowage  easements. 
GSA  Number  7-D-OK-0442E-0007. 
Parcel  No.  61 
Fort  Gibson  Lake 
Section  13  Co:  Mayes,  OK  74434 
Landholding  Agency:  GSA 
Property  Numh«r  319011389 
Status:  Surplus 

Comment:  54  acres;  potential  utilities;  subject 
to  flowage  easement;  most  recent  use — 
recreation. 
GSA  Number  7-D-OK-O442E-0008. 
Parcel  No.  99 
Fort  Gibson  Lake 

Section  21  Co:  Wagoner,  OK  74434 
Landholding  Agency:  GSA 
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Property  Number  319011400 

Status:  Surplus 

Comment:  5  acres;  small  creek  on  land;  most 

recent  use — recreation. 
GSA  Number:  7-D-OK-0442E-0013. 

Parcel  102 

Fort  Gibson  Lake 

Section  33  Co:  Wagoner.  OK  74434 

l.andholding  Agency;  GSA 

Property  Number:  319011403 

Status:  Excess 

Cominent:  7  acres;  subject  to  grazing  lease; 

most  recent  use — recreation. 
GSA  Number:  7-D-OK-O442E-0014. 
Parcel  No.  54/GSA  No.  6 
I^ke  Texoma  Co:  Marshall,  OK  73439- 
Location:  Section  17,  ZVz  miles  north  of  Little 

City.  OK 
Landholding  Agency:  GSA 
Property  Number:  549210007 
Status:  Excess 
Comment:  5.05  acres,  potential  utilities,  most 

recent  use — low  density  recreation. 
GSA  Number:  7-D-OK-0507-H. 

Parcel  No.  63/GSA  No.  8 

Lake  Texoma  Co:  Marshall  OK  73439- 

Location:  Section  19,  SVz  miles  southwest  of 

Cumberland,  OK 
Landholding  Agency:  GSA 
Property  Number:  549210008 
Status:  Excess 
Comment:  40.32  acres,  potential  utilities, 

most  recent  use — low  density  recreation. 
GSA  Number:  7-D-OK-0507-H. 

Parcel  No.  66/GSA  No.  9 

Lake  Texoma  Co:  Marshall  OK  73439- 

Location:  Sections  12  and  13.  2V2  miles 

southwest  of  Cumberland,  OK 
Landholding  Agency:  GSA 
Property  Number:  549210009 
Status:  Excess 
Comment:  14.05  acres,  potential  utilities, 

most  recent  use — low  density  recreation/ 

natural  gas  wall  and  pipelines. 
GSA  Number:  7-EMDK-0507-H. 
Parcel  No  78/GSA  No.  11 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  24, 1  mile  east  of  McBride, 

OK 
Landholding  Agency:  GSA 
Property  Number:  549210010 
Status:  Excess 
Comment:  30.28  acres,  potential  utilities, 

most  recent  use — low  density  recreation. 
GSA  Number:  7-D-OK-0507-H. 

Parcel  No.  86/GSA  No.  12 

Lake  Texoma  Co:  Marshall  OK  73439- 

1-ocation:  Section  1824,  3Vi  miles  south  of 

Kingston,  OK 
Landholding  Agency:  GSA 
Property  Number:  549210011 
Status:  Excess 
Comment:  13  acres,  potential  utilities,  most 

recent  use — low  density  recreation. 
GSA  Number:  7-I>-OK-d507-H. 
Parcel  No.  125/GSA  No.  14 
Lake  Texoma  Co:  Marshall  OK  73439- 
Locaiion:  Section  17 
Landholding  Agency:  GSA 
Property  Number:  549210012 
-  Status:  Excess 
Comment:  11.24  acres,  potential  utilities, 

most  recent  use — low  density  recreation. 
GSA  Number:  7-D-OK-0507-H. 
Parcel  No.  150/GSA  No.  15 


Lake  Texoma  Co:  Marshall  OK  73439- 

Location:  Section  6 

Landholding  Agency:  GSA 

Property  Number:  549210013 

Status:  Excess 

Comment:  12.64  acres,  potential  utilities. 

most  recent  use — low  density  recreation. 
GSA  Number:  7-D-OK-0507-H. 
Parcel  No.  164/GSA  No.  16 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  3 
Landholding  Agency:  GSA 
Property  Number:  549210014 
Status:  Excess 
Comment:  40.20  acres,  potential  utilities, 

most  recent  use — low  density  recreation 
GSA  Number:  7-D-OI':-0507-H. 
Parcel  No.  165/GSA  No.l7 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  3 
Landholding  Agency:  GSA 
Property  Number:  549210015 
Status:  Excess 
Comment:  32.62  acres,  potential  utilities, 

most  recent  use^— low  density  recreation. 
GSA  Number:  7-D-OK-O507-H. 
Parcel  No.  166/GSA  No.  18 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  10 
Landholding  Agency:  GSA 
Property  Number:  549210016 
Status:  Excess 
Comment:  62.61  acres,  potential  utilities, 

most  recent  use — low  density  recreation. 
GSA  Number:  7-D-OK-0507-H. 
Parcel  No.  68/GSA  No.  10 
Lake  Texoma.  Sect.  11  T6S,  R6E 
Cumberland  Co:  Marshall  OK 
Landholding  Agency:  GSA 
Property  Number:  549240010 
Status:  Excess 
Comment:  29.76  acres,  most  recent  use — 

recreation. 
GSA  Number:  7-EMDK-0507-H. 

Pennsylvania 

VA  Medical  Center 

New  Castle  Road 

Butler  Co:  Butler  PA  16001- 

Landholding  Agency:  VA 

Property  Number:  979010016 

Status:  Underutilized 

Comment:  Approx.  9.29  acres,  used  for 

patient  recreation,  potential  utilities. 
Land  No.  645 
VA.  Medical  Center 
Highland  Drive 

Pittsburgh  Co:  Allegheny  PA  15206- 
Location:  Between  Campania  and  Wiltsie 

Streets. 
Landholding  Aaency:  VA 
Property  Numb.^r:  979010080 
Status:  Unutilized 
Comment:  41.97  rfcres,  heavily  wooded^ 

property  inciijrtr<  dump  area  and 

numerous  si't-  >h  •!  tn  dram  outfalls. 
Land— 34.16  dt-- 
VA  Medical  Ceii-i 
1400  Black  Horsr  :  i  i  11  Road 
Coatesville  Co;  Cti.-^i«r  PA  19320- 
Landholding  Ajieii  \   VA 
Property  Numhir  M/S340001 
Status:  Underutilized 
Comment:  34.16  acres,  open  field,  most 

recent  use — recreation/buffer. 


Texas 

Parcel  #185/GSA  No.  19 

Lake  Texonja  Co:  Cooke  TX 

Location:  Robert  Firinash  surv-ey  A-3G8 

Landholding  Agency:  GSA 

Property  Number:  319010405 

Status:  Excess 

Comment:  31.64  acres,  most  recent  use — 

recreation. 
GSA  Number:  7-D-OK-507-H. 

Part  of  Tract  E-4  34 

FM  Hwy  720  (Lewisville  Lake) 

Little  Elm  Co:  Denton  TX  75068- 

Landholding  Agency:  GSA 

Property  Number:  319310005 

Status:  Excess 

Comment:  0.375  acre,  frontage  on  paved 

highway. 
GSA  Number:  7-I>-TX-510-L. 

Parcel  No.  201 

Lake  Texoma  Co:  Grayson  TX 

Landholding  Agency:  GSA 

Property  Number:  549320007 

Status:  Excess 

Comment:  8.07  acres,  most  recent  use— low 

density  recreation,  upland  timber  wildlife   . 

habitat. 
GSA  Number:  7-D-OK-O507-H. 

Parcel  No.  203 

Lake  Texoma  Co:  Grayson  TX 

Landholdmg  Agency:  GSA 

Property  Number:  549320008 

Status:  Excess 

Comment:  62.36  acres,  most  recent  use— low 

density  recreation  and  grazing. 
GSA  Number:  7-D-OK-0507-H. 

Parcel  No.  205 

Lake  Texoma  Co:  Grayson  TX 

Landholding  Agency:  GSA 

Property  Number:  549320009 

Status;  Excess 

Comment:  11.18  acres,  most  recent  use — low 

density  recreation  and  grazing. 
GSA  Number:  7-l>-OK-0507-H. 

Parcel  No.  209 

Lake  Texoma  Co-  Grayson  TX 

Landholding.Agency:  GSA  .     . 

Property  Number:  549320010 

Status:  Excess 

Comment:  12.67  acres,  most  recent  use— low 

density  recrfHt ion  and  grazing. 
GSA  Number:  7-D-OK-05707-H. 

Virginia 

Rutherford  Co""iidn  Estate 

Goodwin  Farri. 

Norwood  Co  .%- -hi  VA  24581- 

Landholding  A»i«r.cv;  GSA 

Property  Numi.--   ■>49410002 

Status:  ExceN*- 

Comment:  4hh  'i'  n  les,  most  recent  use — 

timber  cuii  :      .--'ne  areas  environmentally 

protected  "    - 

GSA  Number  4  -OVA-«91. 

Naval  Base    , 


Norfolk  Co:  N' 


VA  23508- 


Location:  Nn'  ';"i!M  rarner  of  base,  near 

Willoughb\  nm  s'.iiK  "ircs- 
Landholdini^  '  •'■■-..■\  Nnvy 
Property  Nun. :»:;-.  7 r30'.0156 
Status:  Unuliir'-l    \ 
Qpmment:  60  .1  ■-'■.  niosi  recent  use — 

sandpit;  seci  r> d  area  with  alternate  access. 

Washington 
Land 


Off  Interstate  5/Taylor  Way  &  East-West  Rd. 

Tacoma  Co:  Pierce  WA  98421- 

Landholding  Agency:  Energy 

Property  Number:  419420003 

Status:  Underutilized 

Comment:  2.99  acres,  transmission  line  right 
of  way,  easement  restrictions,  includes  2 
steel  transmission  towers,  superfund 
cleanup  site. 

Wyoming 

Wind  Site  A 

Medicine  Bow  Co;  Carbon  WY  82329- 

Location:  3  miles  south  and  2  miles  west  of 

Medicine  Bow 
Landholding  Agency:  GSA 
Property  Number:  419030010 
Status:  Excess 
Comment:  46.75  acres,  limitation-easement 

restrictions. 

Suitable/To  Be  Excessed 

Buildings  (by  State) 
California 

Bldg.  100 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010259 

Status:  Unutilized 

Comment:  2628  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access;  use— office  space. 

Bldg.  102 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010260 

Status:  Unutilized 

Comment:  580  sq.  ft.;  1  story  f)ermanent  bldg; 
]30ssible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — office. 

Bldg.  103 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Na\'y 

Property  Number:  779010261 

Status:  Unutilized 

Comment:  3675  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — dining 
hall. 

Bldg.  109 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940^ 

Landholding  Agency:  Navy 

Property  Number:  779010262 

Status:  Unutilized 

Conunent:  1045  sq.  ft.;  2  story  permanent 

bldg;  possible  asbestos;  secure  facility  with 
.  alternate  access;  most  recent  use — barracks. 

Bldg.  110 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010263 

Status:  Unutilized 

Comment:  4439  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — shop. 


Bldg.  113 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

L,andholding  Agency:  Navy 

Property  Number:  779010264 

Status:  Unutilized 

Comment:  100  sq.  ft.;  1  story  permanent  bldg; 
secured  facilities  with  alternate  access; 
most  recent  use — storage. 

Bldg.  138 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010265 

Status:  Unutilized 

Comment:  110  sq.  ft.;  1  story  permanent  bldg; 
possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — filling 
station. 

Bldg.  144 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Go:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010266 

Status:  Unutilized 

Comment:  4320  sq.  ft.;  1  story  semi- 
permanent bldg;  possible  asbestos;  secure 
facility  with  alternate  access;  most  recent 
use — bowling  alley. 

Bldg.  145 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010267 

Status:  Unutilized 

Comment:  4000  sq.  ft.;  1  story  semi- 
permanent bldg;  possible  asbestos;  secure 
facility  with  alternate  access;  most  recent 
use — recreation  building. 

Washington 

Quarters  No.  1204 

604  S.  Maple 

Warden  Co:  Grant  WA  98857- 

Landholding  Agency:  Interior 

Property  Number:  619330001 

Status:  Excess 

Comment:  850  sq.  ft.,  one  story  frame 

residence,  asbestos  siding. 
Quarters  No.  1 208 
608  S.  Maple 

Warden  Co:  Grant  WA  98857- 
Landholding  Agency:  Interior 
Property  Number  619330002 
Status:  Excess 
Comment:  709  sq.  ft.,  one  story  frame 

residence,  asbestos  siding. 
Quarters  No.  1301 
3  SE  and  N  Warden  Road 
Warden  Co:  Grant  WA  98857- 
Landholding  Agency:  Interior 
Property  Number:  619330003 
Status:  Excess 
Comment:  709  sq.  ft.,  one  story  fr-ame 

residence  on  4.9  acres,  asbestos  siding. 

Land  (by  State) 

Illinois 

Libertyville  Training  Site 
Libertyville  Co:  Lake  IL  60048- 
Landholding  Agency:  Navy 


Property  Number:  77S010073 
Status:  Excess 

Comment:  114  acres:  possible  radiation 
hazard;  existing  FAA  use  license. 

Michigan 

Marine  Corps  Reserve  Center 
3109  CoUingwood  Parkway 
Flint  MI  48502- 
Landholding  Agency:  Navy 
Property  Number:  779240019 
Status:  Excess 

Comment:  5  acres,  previously  had  four  bldgs 
on  it. 

Minnesota 

Land  around  Bldg.  240-249,  253 

VA  Medical  Center 

Fort  Snelling 

St.  Paul  Co:  Hennepin  MN  55111- 

Landholding  Agency:  VA 

Property  Number:  979010007 

Status:  Unutilized 

Comment:  3.76  acres,  potential  utilities. 

Unsuitable  Properties 

Buildings  (by  State)    ' 

Alaska 

Sand  Shed,  Map  Grid  45024 
Naval  Air  Station 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Numh«r:  779120004 
Status:  Unutilized 
Reason:  Secured  Area. 

LORAN  Station,  Map  Grid  09L11 

Naval  Air  Station 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Savy 

Property  Number:  7791 20006 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10196 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310021 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10517 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310022 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10518 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Na\'y 

Property  Number  779310623 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10535 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Na\-y 

Property  Number:  779310024 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10538 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landhoiding  Agency:  Navy 

Property  Number:  779310025 
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Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  10539 

Naval  Security  Group  Activity 

Adak  Co;  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310026 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10540 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310027 

Status:  Unutilized 

Rea.son:  Secured  Area. 

Bldg.  10603 

Naval  Security  Group  Activity 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency:  Nav7 
Property  Number  779310028  .   " 

-Status:  Unutilized 
Reason:  Secured  Area. 

Arizona 

Residence  No.  52 

Juniper  Hill  Street 

Grand  Canyon  Co:  Coconino.  AZ  86023- 

Landholding  Agency:  Interior 

Property  Number  619430005 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

California 

Former  Naval  Research  Bldg. 
Pasadena  Co;  Los  Angeles.  CA  91106- 
Landholding  Agency:  GSA 
Property  Number:  549430001 
Status:  Excess 

Reason:  Extensive  deterioration 
GSA  Number;  9-N-CA-l 304 A. 

NW  Seal  Rock  &  Lighthouse 

St  George  Reef  Co:  Dei  Norte.  CA 

L.mdholding  Agency:  GSA 

Property  Number:  549430012 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  9-U-C\-556B. 

Lava  Beds  National  Monument 

Indian  Well  Headquarters  Area 

Tulelaie  Co:  Siskiyou,  C^  96134- 

Landholding  Agency;  Interior 

Property  Number;  619430004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Marv  Speelman  Residence" 

Hlouchi  Co:  Del  Norte.  CA  95531- 

Landhoiding  Agency;  Interior 

Property  Number:  61943(XX)6 

Status;  Excess 

Reason:  E.xtensive  deterioration. 

Bldg.  105 

Naval  EPS.  CVB  Detachment 

Monterey  Co:  Monterey.  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  7'79010159 

Status:  Unutilized 

Reason:  Within  2.000  ft.  of  flammable  or 

explosive  material. 
Bldg.  165 

Naval  EPS.  CVB  Detachment 
Monterey  Co:  Monterey,  CA  93940- 
L.andholding  Agency:  Navy 
Property  Number  779010160 


Status:  Unutilized 

Reason:  Within  2,000  ft.  of  flammable  or 
explosive  material. 

Bldg.  146 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey.  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010268 

Status:  Unutilized 

Reason:  Other 

Comment:  sewer  treatment  facility. 

Bldg.  31104 

Naval  Air  Weapons  Station 

China  Lake  Co:  San  Bernardino.  CA  93555- 

Landholding  Agency:  Nav7 

Property  Number;  779340003 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg,  31107 

Naval  Air  Weapons  Station 

China  Lake  Co:  San  Bernardino,  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779420001 

Status;  Unutilized 

Reason:  Secured  Area. 


1 


Florida 

East  Martello  Bunker  No.  1 

Naval  Air  Station 

Key  West  Co;  Monroe.  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  779010101 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 

Georgia 

Naval  Submarine  Base — Kings  Bay 
1011  USS  Daniel  Boone  Avenue 
Kings  Bay  Co:  Camden,  GA  31547- 
Landholding  .\gency:  Navy 
Property  Number:  779010107 
Status:  Unutilized 
Reason;  Secured  Area. 

Guam 

Bldg.  96 

U.S.  Naval  Ship  Repair  Facility 

PSC  455  Co:  Box  191,  FPO  AP  GU  96540- 

1400 
Landholding  Agency;  Navy- 
Property  Number:  779240018 
Status;  Unutilized 
Reason;  Extensive  deterioration. 

Bldg.  247.  US  Naval  Magazine 
Admin  Area  Map  Grid  Dfl 
Naval  Magazine  GU  96541-1300 
Landholding  Agency;  Navy 
Propt^rty  .Number:  779430018 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Hav.aii 

Bldg.  126.  Naval  Magazine 
Waikele  Branch 
Lualualei  Co;  Oah-J  HI  96792- 
Landholding  Agencv;  Na\7 
Property  Number:  779230012 
Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 
flammable  or  ex{>losive  material:  Other 
Comment:  Extensive  Deterioration. 
Bldg.  Q75.  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 


Landholding  Agency:  Navy 
Property  Number:  779230013 
Status:  Unutilized 
Reason:  Secured  Area;  Other 
Comment;  Extensive  Deterioration. 

Bldg.  7.  Naval  Magazine 

Lualualei  Branch 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number:  779230014 

Status;  Unutilized 

Reason:  Secured  Area:  Other 

Comment:  Extensive  Deterioration. 

Facility  189,  Naval  Air  Facil. 

Midway  Island 

Pearl  Harbor  HI  96516- 
.  Landholding  Agency:  Navy 

Property  Number:  779310045^ 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Sex  ;iri;d 
Area. 

Facility  342.  Naval  Air  Facil 

Midway  Island 

Pearl  Harbor  HI  96516- 

Landholding  Agency;  Na\7 

Property  Number:  779310046 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Facility  343.  Naval  Air  Facil. 

Midway  Island 

Pearl  Harbor  HI  9C516- 

Landholding  Agency:  Navy 

Property  Number;  779310047 

Status;  Unutilized 
.  Reason;  Extensive  deterioration;  Secured 
Area. 

Facility  S61 94 

Naval  Air  Facility 

Midway  Island 

Pearl  Harbor  HI  96516- 

landholding  Agency:  Na\'y 

Property  Number:  779310048      - 

Status:  Unutilized 

Reason:  Extensive  deterioration:  Secured 
Area. 

Facility  S7124 

Naval  Air  Facility 

Midway  Island 

Peiirl  Harbor  HI  965 16- 

Landholding  Agency;  Navy 

Property  Number:  779310049 

Status;  Unutilized 

Reason;  Extensive  deterioration;  Secured 
Area. 

Facility  5985 

Naval  Station  Pearl  Harbor 

Honolulu  Co;  Honolulu  HI  96860- 

Land holding  Agency:  Nav^ 

Property  Number:  779310086 

Status:  Excess- 
Reason:  Extensive  deterioration. 

Bldg.  6,  Pearl  Harbor 
Richardson  Recreational  Area 
Honolulu  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy- 
Property  Number:  779410003 
Status;  I'nutilized 
Reason:  Extensive  deterioration. 
Bldg.  10.  Pearl  Harbor 
Richardson  Recreational  Area 
Honolulu  Co:  Honolulu  HI  9680O- 
Lflndh"!d!r.5  .\gcacy:  Navy 
Property  Number:  779410004 


Status:  Unutilized 

Reason:  Extersive  deterioration. 

Illinois 

Bldg.  928 

Naval  Training  Center 
Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 
Landholding  Agency:  Navy 
Property  Number:  779010120 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  28 

Naval  Training  Center 
Great  Lakes 

Great  Lakes  Co.  Lake  IL  60088- 
.Landholding  Agency:  Navy 
Property  Number:  779010123 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  25 

Naval  Training  Center 
Great  L.akes 

Great  Lakes  Co:  Lake  IL  6008&- 
Landholding  Agency:  Navy 
Property  Number:  779010126 
Status:  Unutilized 
Reason:  Secured  Area. 
South  Wing— Building  No.  62 
Great  Lakes  Co:  Lake  IL  60088-5000 
landholding  Agency:  Navv 
Property  Nunjber:  779110001 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  235 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310039 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  2B 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310040 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  90 

Naval  Training  Center 
Great  L.akes  Co:  Lake  H. 
Landholding  Agency:  Navy 
Property  Number;  779310041 
Status:  Unutilized 
Reason:  Secured  Area.  - 
Bldg.  232 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310042 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  233 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number.  779310043 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  234 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number  779310044 
Status:  Unutilized 


Reason:  Secured  Area. 
Indiana 

Bldg.  21.  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  979230001 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Bldg.  22.  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number  979230002 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Bldg.  62.  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  979230003 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Maine 

Bldg.  293.  Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number  77924001 5 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  384 

Naval  Air  Stati<x)  Topsham 

Brunswick  Co:  Saga<&hoc  ME 

Landholding  Agency;  Navy 

Property  Number  779340001 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Massachusetts 

NPS  Tract  245-36 

Former  Heath  Property  Horse  Bam 

Tyringham  Co:  Berkshire  MA  01264- 

Landholding  Agency:  Interior 

Property  Number  619430008 

Status:  Excess 

Reason:  Extensive  deterioration. 

Storage  Shed 

Highland  Light 

N.  Truro  Co:  Barnstable  MA  02652- 

Landholding  Agency:  DOT 

Property  Number  879430004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Minnesota 

Naval  Weapons  Industrial 

Reserve  Plant 

1902  West  Minnehaha 

St.  Paul  Co:  Ramsey  MN 

Landholding  Agency:  GSA 

Property  Number  549410004 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
GSA  Number  2-N-MN-559. 

Mississippi 

Bldg.  6.  Boiler  Plant 
Biloxi  VA  Medical  Center 
Biloxi  Co:  Harrison  MS  39531- 
Landholding  Agency:  VA 
Property  Number  979410001 
Status:  Unutilized 
Reason:  Flood  way. 


Bldg.  51 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410002 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  52 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410003 

Status:  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  53 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  54 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410005 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  55 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410006 

Status:  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  56 

Biloxi  VA  Medical  Center  « 

Biloxi  Co;  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410007 

Status:  Unutilized 

Reason:  Extensive  deterioratioD. 

Bldg.  67 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410008 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  68 

Biloxi  VA  Medical  Center 

Biloxi  Co;  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410009 

Statiis:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  107 

Biloxi  VA  Medical  Center 

Biloxi  Co- Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410010 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Montana 

Sioux  Pass  Radio  Relay  Tower 

17  Miles  South  of  Culbertson  Co:  Richland 

MT  57212- 
Landholding  Agency:  GSA 
Property  Number  549320012 
Status:  Excess 
Reason:  Other 
Comment:  No  public  access 
GSA  Number:  7-B-SD-495-A. 
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New  Mexico 

McMillan  Residence 

C/0  Petroglyph  National  Monument 

4735  Unser  Blvd..  NW 

Albuquerque  Co:  Bernalillo  NM  87120- 

Landholding  Agency:  Interior 

Property  Number.  619430007 

Status:  Excess 

Reason:  Extensive  deterioration. 

New  York 

Bldg.  529 

107  Brookhaven  Avenue 

Upton  Co:  Suffolk  NY  11973- 

Landholding  Agency:  Energy 

Property  Number:  419420001 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  195 

71  Princeton  Avenue 

Upton  Co:  Suffolk  NY  11973- 

Landholding  Agency:  Energy 

Property  Number  419420004 

Status:  Excess 

Reason:  Extensive  deterioration. . 

Bldg.  196 

31  S.  Grove  Street 

Upton  Co:  Suffolk  NY  11973- 

Landholding  Agency:  Energy 

Property  Number  419420005 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  5628  (Silo) 

UN.  Fifth  Street 

Upton  Co:  Suffolk  NY  11973- 

Landholdlng  Agency:  Energy 

Property  Number  419420006 

Status:  Excess 

Reason:  Extensive  deterioration. 

North  Carolina 

Bldg.  SH-7 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410017 
.  Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SH-11 
N^arine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410018 
Status:  Unutilized 
Reason:  Secured  Area:  Extensive 

deterioration. 

Bldg.  SH-13 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410019 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  SH-16 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779410020 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SH-17 
Marine  Corps  Base 


Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410021 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  SH-21 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy- 
Property  Number  779410022 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  SH-31 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410023 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  SSH-10 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779410024 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-209 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410025 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-589 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410026 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-590 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410027 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-4138 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
.Landholding  Agency:  Navy 
Property  Number  779410028 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-4139 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Na\'y 
Property  Number  779410029 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive      • 

deterioration. 

Bldg.  867 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 


Property  Number  779410030 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  939 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410031 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  940 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410032 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  H-38 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410033 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  SM-173 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779410034 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1744 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410035 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  PT-42 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779420002 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  S-93 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779420003 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  TC-910 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779420004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  S-942 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779420005 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  S-1213 


Marine  Corps  Bate 

Camp  Lejeune  Co:  Onsk>w  NC  28542-0004 

Landholding  Agency;  Navy 

Property  Number  779420006 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  79 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  779420008 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  281 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779420009 

Status:  Excess 

Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  282 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779420010 

Status:  Excess 

Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  88 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Numtwr  779420011 

Status:  Excess  - 

Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  98 

Marine  Corps  Air  Station 

Havelock  Co:  Crawen  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  779420012 

Status:  Excess  ■-  " 

Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  99 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number.  779420013 

Status:  Excess 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1234 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420014 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1235 

Marine  Corps  Air  Statkm 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  77942001 S 
Status:  Excess 
Reason:  Secured  Atee;  Extensive 

deterioratkm. 
Bldg.  1246 

Marine  Corpe  Akr  Staiku 
Havelock  Coc  Owea  NC  2*533- 
Landholding  Agency.  Nevy 
Property  Number  779420015' 


Status:  Excess 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1390 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420017 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1710 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Numt»r  779420018  - 
•    Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1742 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420019 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1743 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency;  Nav^ 
Property  Number  779420020 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1744 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420021 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1745 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Numl)er  779420022 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  3450 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  773420023 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  8067 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420024 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  3546 

Marine  Corps  Ah"  Station 
Havelock  Co:  Craven  NC  28S33- 
Landholding  Agencjr  Nlsvy 
Property  Number:  779420025 
Status:  Excess 

Reason:  Secured  Area;  Extensive 
deterioration. 


Bldg.  9 

VA  Medical  Center 

1100  Tunnel  Road 

Asheville  Co:  Buncombe  NC  28805- 

Landholding  Agency:  VA 

Property  Numbier:  979010008 

Status:  Underutilized 

Reason:  Other 

Comment:  Friable  asbestos. 

Pennsylvania 

Tract  435 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholdihg  Agency:  COE 

Property  Number  319430003 

Status:  Unutilized 

Reason:  Extensive  deterioratioa 

Tract  427 

Grays  Landing  Lock  &  Dam  Project 

New  Geneva  Co:  Fayette  PA  15467- 

Landholding  Agency:  COE 

Property  Number  319430004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Tract  426 

Grays  Landing  Lock  &  Dam  Project 

New  Geneva  Co:  Fayette  PA  15467- 

Landholding  Agency:  COE 

Property  Number  319430005 

Status:  Unutilized 

Reason:  Extensive  deteriorabon. 

Tract  405 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number  319430006 

Status:  Unutilized 

Reason:  Extensive  deterioratkKL 

Tract  358 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number  319430007 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Tract  356 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number  319430006 

Status:  Unutilized 

Reason:  Extensive  deterioratioa. 

NFS  Tract  366-22 

Known  as  Pallet  Factory 

Appalachian  National  Scenic  Trai) 

Boiling  Springs  Co:  Cumberland  PA  17007- 

Landholding  Agency:  Interior 

Property  Number:  619430009 

Status:  Excess 

Reason:  Extensive  deterioration. 

Rhode  Island 

Bldg.  32 

Naval  Underwater  Systems  Center 

Gould  Island  Annex 

Middletovirn  Co:  Newport  RI 02840- 

Landholding  Agency:  Navy 

Property  Numbier  779010273 

Status:  Excess 

Reason:  Secured  Area. 

Tennessee 

Bldg.  60,  VAMC  MoiMHain  Home 

Johnson  Co:  WashkigtoR  TW  37404- 
Landholding  Ageacjr  VA 


JMI 
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Property  Number  979220005 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Texas 

Bldg.  14 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number:  219014823 
Status:  Excess 
Reason:  Other 
Comment:  Pump  house 
GSA  Number:  7-D-TX-879A. 

Bldg.  2426 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010279 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2432 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010280 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2476 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010281 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2498 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010282 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2504 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010283 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  1730 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010284 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2422 

laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010285 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2425 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010286 
Status:  Underutilized 
Reason:  Floodway. 

Bldg.  2430 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010287 


Status:  Underutilized 
Reason:  Floodway. 

Bldg.  2434 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010288 
Status:  Underutilized 
Reason:  Floodway. 

Bldg.  2449 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010289 
Status:  Underutilized 
Reason:  Floodway. 

Bldg.  2450 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010290 
Status:  Underutilized 
Reason:  Floodway. 
Bldg.  2453 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010291 
Status:  Underutilized 
Reason:  Floodway. 

Bldg.  2455 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010292 
Status:  Underutilized 
Reason:  Floodway. 

Bldg.  2456 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010293 
Status:  Underutilized 
Reason:  Floodway. 
Bldg.  2463 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010294 
Status:  Underutilized 
Reason:  Floodway. 

Bldg.  2483 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010295 
Status:  Underutilized 
Reason:  Floodway. 
Bldg.  2516 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Aoency:  N'dvy 
Property  Number:  779010296 
Status:  Underutilized 
Reason:  Floodway. 
Bldg.  2524 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010297 
Status:  Underutilized 
Reason:  Floodway. 
Bldg.  2528 
Laguna  Shores  Housing  Area 


Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010298 
Status:  Underutilized 
Reason:  Floodway. 

Bldg.  24 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number:  979010050 

Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestos. 

Bldg.  25 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number:  979010051 

Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestos. 

Bldg.  26 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number  979010052 

Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestos. 

Virginia 

Natl.  Marine  Fisheries  Lab 
Greenbackville  Co:  Accomack  VA  23356- 
Location:  Off  of  County  Road  679,  Adjacent 

and  south  of  Maryland-Virginia  State  Line; 

east  of  Greenbackville 
Landholding  Agency:  GSA 
Property  Number:  549420005 
Status:  Excess 
Reason:  Other 

Comment:  Structural  damage 
GSA  Number  4-C-VA-654(A). 
NFS  Tract  477-08 
Known  as  Wright  House 
Appalachian  National  Scenic  Trail 
Salem  Co:  Roanoke  VA  24153- 
Landholding  Agency:  Interior 
Property  Number  619430010 
Status:  Excess 

Reason:  Extensive  deterioration. 
NPS  Tract  477-08.  Wright  Shed 
Appalachian  National  Scenic  Trail 
Salem  Co:  Roanoke  VA  241 53- 
Landholding  Agency:  Interior 
Property  Number  619430011 
Status:  Excess 
Reason:  Extensive  deterioration. 

Washington 

Bldg.  57 

Naval  Supply  Center,  Puget  Sound 

Manchester  Co:  Kitsap  WA  98353- 

Landholding  Agency:  Navy 

Property  Number  779010091 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldp  47  (Report  1) 
Naval  Supply  Center,  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
Landholding  Agency:  Navy 
Property  Number:  779010230 


Status:  Unutilized 
Reason:  Secured  Area. 

Wyoming 
Bldg.  95 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110004 
Status:  Unutilized 
Reason:  Other 

Comment:  Sewage  digester  for  disposal  plant. 
Bldg.  96 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort-Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110005 
Status:  Unutilized 
Reason:  Other 

Comment:  Pump  house  for  sewage  disposal 
plant. 

Structure  99 

Medical  Center  '- 

N.W.  of  'own  'at  the  end  of  Fort  Road 

Sheridan  Co:  Sheridan  WY  62801- 

Landholding  Agency:  VA 

Property  Number  979110006 

Status:  Unutilized 

Reason:  Other 

Comment:  Mechanical  screen  for  sewage 

disposal  plant. 
Structure  100 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110007 
Status:  Unutilized 
Reason:  Other 
Comment:  Dosing  tank  for  sewage  disposal 

plant. 

Structure  lOl 

Medical  Center 

N.W.  of  tovra  at  the  end  of  Fort  Road 

Sheridan  Co:  Sheridan  WY  82801-  ' 

Landholding  Agency:  VA 

Property  Number  979110008 

Status:  Unutilized 

Reason:  Other 

Comment:  Chlorination  chamber  for  sewage 

disposal  plant. 
Bldg.  97,  Medical  Center 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  979410011 
Status:  Unutilized 
Reason:  Other 

Comment:  Sewage  disposal  plant. 
Structure  98.  Medical  Center 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979410012 
Status:  Unutilized 
Reason:  Other 
Comment:  Sludge  bed/ sewage  disposal  plant. 

Land  (by  State) 

Arizona 

Portion.  Gila  River 
Buckeye  Co:  Maricopa  AZ  85337- 
Landholding  Agency:  GSA 
Property  Number  549240005 
Status:  Excess 


Reason:  Floodway 

GSA  Number:  9-GR-AZ-533. 

Salt  River  Vortac 

North  of  intersection  of  Price  Rd.  &  1st  St. 

Mesa  Co:  Maricopa  AZ  85201- 

Landholding  Agency:  GSA 

Property  Number  549330008 

Status:  Excess 

Reason:  Other 

Comment:  Nalegal  access 

GSA  Number  9-U-AZ-624. 

Santa  Fe  Pacific  Pipelines 

Avenue  7E  North  from  Hwy.  95 

Yuma  Co:  Yuma  AZ  85364- 

Landholding  Agency:  Interior 

Property  Number  619420003 

Status:  Unutilized 

Reason:  Secured  Area. 

California 

Central  Valley  Project 

San  Luis  Drain 

Tracy  Co:  San  Joaquin  CA  95376- 

Landholding  Agency:  GSA 

Property  Number  549230003 

Status:  Excess 

Reason:  Other 

Comment:  Landlocked 

GSA  Number  9-I-CA-1325. 

Parcel  B 

Santa  Rosa  Co:  Sonoma  CA 

Landholding  Agency:  GSA 

Property  Number  549310016 

Status:  Excess 

Reason:  Other 

Comment:  Sewage  Treatment  Plant 

GSA  Number  9-G-CA-580C. 

Portion  of  Lot  7 

Former  State  of  California  Land/Stockpile 

Yreka  Co:  Siskiyou  CA 

Landholding  Agency:  GSA 

Property  Number:  549330006 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number  9-G-CA-956.'\. 

L-5  Pumping  Station 

LaQuinta  Co:  Riverside  CA  92253- 

Landholding  Agency:  Interior 

Property  Number  619420002 

Status:  Unutilized 

Reason:  Secured  Area;  Other 

Comment:  Pumping  Station. 

DVA  Medical  Center 

4951  Arroyo  Road 

Livermore  Co:  Alameda  CA  94550- 

Landholding  Agency:  VA 

Property  Number:  979010023 

Status:  Unutilized 

Reason:  Other 

Comment:  750,000  gallon  water  reservoir. 

Florida 

Boca  Chica  Field 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  23040- 

Landholding  Agency:  Navy 

Property  Number  779010097 

Status:  Unutilized 

Reason:  Floodway. 

East  Martello  Battery  «2 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency;  Navy 

Property  Number  779010275 


Status:  Excess 

Reason:  Within  airport  runway  clear  zor.e. 

Wildlife  Sanctuary,  VAMC 

10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Number:  979230004 

Status:  Underutilized 

Reason:  Other. 

Comment:  Inaccessible. 

Georgia 

25  acres 

Former  Sandhill  Stagefield 

Pineora  Co:  Effingham  GA  31329- 

Landholding  Agency:  GSA 

Property  Number  549420001 

Status:  Excess 

Reason:  Other 

Comment:  No  legal  access 

GSA  Number  4-GA-I-589C. 

Naval  Submarine  Base 

Grid  G-5  to  G-10  to  Q-6  to  P-2 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number:  779010228 

Status:  Underutilized 

Reason:  Secured  Area. 

Illinois 

1.6  acres  of  land 

Rock  Island  Arsenal 

South  Shore  Mississippi  River  Moline  Pool 

Moline  Co:  Rock  Island  IL  61299- 

Landholding  Agency:  GSA 

Property  Number  549310009 

Status:  Surplus 

Reason:  Floodway. 

GSA  Number  2-D-IL-620-B. 

Louisiana 

Land — 3.4  acres 
VA  Medical  Center 
2501  Shreveport  Highway 
Alexandria  Co:  Rapides  L\  71301- 
Landholding  Agency:  VA 
Property  Number:  979010010 
Status:  Unutilized 

Reason:  Within  2000  f^.  of  flammable  or 
explosive  material. 

Maryland 

5,635  sq.  ft.  of  land 
Solomon's  Annex 
Solomon's  MD 
Landholding  Agency:  Navy 
Property  Number  779230001 
Status:  Excess 
Reason:  Other. 
Comment:  Drainage  Ditch. 
Minnesota 

VA.MC 

VA  Medical  Center 
4801  8th  Street  No. 
St.  Cloud  Co:  Stems  MN  56303- 
Landholding  Agency:  VA 
Property  Number  979010049 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  o» 
explosive  material. 

Montana 

Sherryl  Tap  Point  Site 

3  miles  south  of  Drummond.  MT  Co:  Granite 

MT 
Landholding  Agency:  GSA 
Property  Number  549240006 


JMI 
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Status:  Excess 
Reason:  Other. 
Comment:  Inaccessible 
GSA  Number:  7-B-MT-0598. 

New  York 

Tract  1 

VA  Medical  Center 

Bath  Co:  Steuben  N\'  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  979010011 
Status:  Unutilized 
Reason:  Secured  Area. 

Tract  2 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  979010012 
Status:  Underutilized 
Reason:  Secured  Area- 
Tract  3 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number  979010013 
Status:  Underutilized 
Reason:  Secured  Area. 

Tract-4 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number  979010014 
Status:  Unutilized 
Reason:  Secured  Area. 

Oregon 

Tract  108  (Portion  of) 
Willow  Creek  Lake  Project 
Heppner  Co:  Morrow  OR  77836- 
Location:  Located  up  hill  from  the  left 

abutment  of  the  dam  structure. 
Landholding  Agency:  GSA 
Property  Number:  319011687 
Status^:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number:  9-CMDR-708. 
Reedsport  Substation 
North  22nd  Street 
Reedsport  Co:  Douglas  OR  97467- 
Landholding  Agency:  GSA 
Property  Number:  549310003 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number:  9-B-OR-ZOl. 

Puerto  Rico 

119.3  acres 

Culebra  Island  PR  00775- 
Landholding  Agency:  Interior 
Property  Number:  619210001 
Status;  Excess 


Reason:  Floodway. 

Destino  Tract 

Eastern  Maneuver  Area 

Vieques  PR  00765- 

Landholdihg  Agency:  Navy 

Property  Number:  779240016  , 

Status:  Excess 

Reason:  Other. 

Comment:  Inaccessible. 

Punta  Figueras — Naval  Station 
Ceiba  PR  00730- 
Landholding  Agency:  Navy 
Property  Number:  779240017 
Status:  Excess 
Reason:  Floodway. 

South  Carolina 

Land — 2.66  acres 

Port  Royal  Co:  Beaufort  SC  29902-6148 

Landholding  Agency:  GSA 

Property  Number  549240009 

Status:  E.xcess 

Reason:  Floodway. 

Washington 

Land  (Report  2),  234  acres 
Naval  Supply  Center,  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
Landholding  Agency:  Navy 
Property  Number:  779010231 
Status:  Unutilized 
Reason:  Secured  Area. 
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Office  of  tho  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  R-94-1748;  FR-3763-N-01] 

Notice  of  Proposed  Interdepartmental 
Agreement  on  Indian  Housing  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice  of  proposed 
interdepartmental  agreement. 

summary:  With  this  Notice,  HUD's 
Office  of  Native  American  Programs  is 
soliciting  comments  from  Tribal 
Councils,  Indian  Housing  Authorities, 
and  other  interested  parties  on  a 
proposed  Interdepartmental  Agreement 
on  HUD's  Indian  Housing  Program 
before  this  proposed  agreement  is 
adopted  as  final. 

DATES:  Comments  due  date:  October  17. 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel.  Room 
10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SVV.,  Washington.  DC  20410 


Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FAXED  comments  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi.  Director.  Office  of 
Native  American  Programs,  Department 
of  Housing  and  Urban  Development,  ■ 
room  B-133,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
755-0032:  (TDD)  (202)  708-0850. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  This 
proposed  Interdepartmental  Agreement 
on  HUD's  Indian  Housing  Program  sets 
forth  the  working  relationship  among 
the  Department  of  Housing  and  Urban 
Development  (HUD),  the  Bureau  of 
Indian  Affairs  (BIA),  and  the  Indian 
Health  Service  (IHS)  in  the  delivery  of 
services  to  Tribes  and  Indian  Housing 
Authorities  (IHA)  in  conjunction  with 
the  planning  and  construction  of  new 
housing  developed  with  financial 
assistance  of  HUD's  Indian  Housing 
Program. 

The  Interdepartmental  Agreement  (lA) 
establishes  a  general  foundation  for  this 
cooperative  effort  and  guidelines  by 
which  each  of  the  Ihree  agencies  will 
interact  with  Tribal  governments  and 
IHAs.  The  lA. will  be  supplemented,  as 
necessary,  by  individual  Memorandums" 
of  Agreement  (MOA)  developed 
between  local  decision  makers  and  the 
specific  federal  agencies  assisting  in  the 
development  of  the  housing. 

The  Department  has  been  working 
with  the  BLA  and  IHS  to  revise  the 
existing  Interdepartmental  Agreement 
which  was  published  in  1976  and  has 
not  been  updated  to  meet  the  regulatory 
requirement  revisions  that  affect  federal 
tribal  interaction  in  the  Indian  Housing 
Program.  The  BIA  Housing 
Improvement  Program  (HIP)  was 
eliminated  from  this  lA  to  streamline 
the  agreement  among  all  signatory 
agencies  in  the  development  of  HUD 
Indian  housing  programs.  It  is 
anticipated  that  the  IHS  and  the  BIA 
will  be  addressing  the  BIA-HIP 
separately.  Other  sections  pertaining  to 
program  procedures  are  more 
appropriately  covered  in  the  program 
handbook  or  program  Notice  of  Funding 
AvailabilityiNOFA)  and  have  been 
deleted  from  the  lA. 

The  text  of  the  proposed 
Interdepartmental  Agreement  follows: 


.  PROPOSED  INTERDEPARTMENTAL 
-   AGREEMENT-ON  THE  INDIAN 
HOUSLNG  PROGRAM 

THE  DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVTELOPMENT— OFFICE  OF 
NATIVE  AMERICAN  PROGRAMS 

THE  DEPARTMENT  OF  INTERIOR- 
BUREAU  OF  INDIAN  AFFAIRS 

THE  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES— INDL\N  HEALTH 
SERVICE 

1.0    STATEMENT  OF  PURPOSE. 

The  purpose  of  the  Interdepartmental 
Agreement  (lA)  is  to  set  forth  the 
working  relH'ionship  among  the 
Departinont  of  Housing  and  Urban 
Development  (HUD),  the  Bureau  of 
Indian  Affairs  (BLA).  and  the  Indian 
Health  Service  (IHS)  in  the  delivery  of 
services  to  Tribes  and  Indian  Housing 
Authorities  (IHAs)  in  conjunction  with 
the  planning  and  construction  of  new 
Indian  housing  developments.  The 
above  agencies  share  a  common  goal  to 
assist  Tribes  in  improving  their  living 
environment  through  the  delivery  of 
quality  housing  and  infrastructure.  This 
goal  can  be  more  readily  achieved  with 
an  efficient  and  integrated  utilization  of 
available  resources. 

The  Interdepartmental  Agreement 
establishes  a  general  foundation  for  this 
cooperative  effort  and  the  guidelines  by 
which  each  of  the  three  agencies  will 
interact  with  Tribal  governments  and 
IPL\s.  The  lA  will  be  supplemented,  as 
necessary,  by  individual  Memorandums 
of  Agreement  (MOA)  developed 
between  local  decision-makers  and  the 
specific  federal  agencies  assisting  in  the 
development  of  the  housing. 

2.0    GENERAL  AGENCY 
RESPONSIBILITIES. 

2 . 1  HUD  RESPONSIBIUTIES.  HUD 
will  provide  financial  assistance  for  the 
development  and  management  of  low 
income  housing  and  community 
developments  in  Indian  and  Alaska 
Native  areas  through  the  Traditional 
Indian  Housing  Development  Program. 

2.2  BIA  RESPONSIBIUTIES.  BLA 
will  review  and  approve  all  required 
trust  land  lease  issues,  easements  and 
real  estate  appraisals;  provide 
maintenance  services  to  those  IHA 
constructed  roads  and  streets  accepted 
into  the  BIA  road  systems  in  accordance 
with  25  CFR  Part  170;  and  provide  other 
support,  when  available,  necessary  for 
the  timely  development  of  housing. 

2.3  IHS  RESPONSIBIUTIES.  The 
IHS  provides  a  comprehensive  primary 
and  preventive  health  services  deUvery 
system  for  American  Indians  and  Alaska 
Natives.  The  environmental  health 
component  of  IHS  assists  Tribes  by 


providing  technical  and  financial 
assistance  in  the  development  of  tribal 
sanitation  facilities  [water,  waste  water, 
and  solid  waste  facilities  and  operation 
&  maintenance  (O&M)  infrastructure). 
As  originally  authorized  under  the 
Indian  Sanitation  Facilities  Act  of  1959 
(Pubhc  Law  8&-121),  and  as  amended 
by  the  Health  Care  Improvement  Act  of 
1988  (Pubhc  Law  100-713),  IHS  has  the 
primary  responsibifity  and  authority  to 
provide  Native  American  homes  and 
com.munities  with  the  necessary 
sanitation  facilities  and  related  services. 

3.0    AGENCY  COORDINATION. 

3.1  PROCESSING  PROCEDURES. 
The  signatories  of  the  lA  ap^e  to 
maintain  timely  and  relevjiiit  processing 
of  regulations,  handbooks,  notices  and 
other  administrative  guidance  for  use  by 
Tribes  and  IHAs.  All  signatory  agencies 
will  be  given  an  opportunity  to 
comment  on  such  documents  before 
they  are  made  effective. 

3.2  PROGPu\M  ADMINISTRATION. 
The  signatories  of  the  lA  agree  to 
enforce  the  provisions  of  ciurent 
program  guidance  with  their  respective 
area/regional  offices.  Disputes  between 
or  among  the  signatory  agencies  may  be 
made  in  writing  to  the  head  of  the 
appropriate  area  or  field  office  involved, - 
with  a  copy  to  the  other  agencies. 
Unresolved  disputes  extending  more 
than  90  days  beyond  the  date  of 
submission  shaft  be  referred,  in  writing, 
to  the  Headquarters  Working  Group  for 
resolution.  This  group  is  composed  of 
the  Director.  Office  of  Native  American 
Programs  in  HUD;  Director,  Office  of 
Trust  Responsibihties  in  BIA;  and  the 
Director,  Division  of  Environmental 
Health  in  IHS. 

3.3  INFORMATION  SHARING. 
Whenever  possible,  the  signatory 
agencies  will  provide,  or  cause  to  be 
provided,  copies  of  housing  and 
supporting  infrastructure  planning 
documents,  to  include  utility  master 
plans,  transportation  plans,  and  IHA 
comprehensive  housing  plans,  to  the 
appropriate  area/regional  offices  of 
other  signatory  agencies. 

HUD  Field  Offices  of  Native  American 
Prograins  will  provide  quarterly  reports 
on  the  progress,  of  HUD's  assisted 
housing  projects  to  BLA  and  IHS.  These 
reports  will  indicate  the  method  of 
construction,  project  number,  and 
number  of  units.  Scheduled  and  actual 
completion  dates  for  applicable  project 
review  points  will  be  provided,  where 
available. 

3.4  GRANT  AWARD.  Signatory 
agencies  will  provide  copies  of 
apphcable  housing  and  supporting 
infrastructure  grant/project  award 
notices  to  the  other  signatory  agencies 


as  soon  as  practicable  after  notification 
to  Tribes. 

4  0    DEVELOPMENT  OF  HOUSING 
UNITS. 

4 . 1     HUD  RESPONSIBIUTIES. 

4.1.1  Apphcations.  HUD  will  advise 
IHAs  to  use  BIA  and  IHS  summaries  of 
existing  infrastructure  and 
recommendations  to  support  proposed 
housing  project  applications  for 
funding. 

4.1.2  Project  Coordination.  HUD  will 
advise  IHAs  to  use  handbooks 
concerning  procedures  the  IHA  may  use 
to  determine  what  assistance  they  need 
from  the  BIA  and  IHS.  At  the  request  of 
a  Tribe  through  the  IHA,  the  BL^ 
(including  Area  Road  Engineers  and 
Realty  Officers)  and  IHS  will  provide,  to 
the  extent  feasible,  technical  reviews 
and  recommendations  on  project 
planning,  design  and  construction 
documents  involving  supporting 
infrastructure,  and  related  requirements 
at  appropriate  project  review  points. 
Appropriate  project  review  points  will 
be  determined  on  a  project  by  pcoject 
basis  and  may  include:  project 
coordination  schedule  review,  housing 
site  feasibility  review,  project  plan 
review,  project  final  inspection,  and 
record  drawings  review.  Schedules  or 
commitments  made  as  a  result  of  project 
coordination  require  the  approval  of  the 
appropriate  IHS  and/or  BL\  official. 

4.1:3     Standard  vs  Assisted  Housing 
Development  Method.  The  Standard 
Method  of  development  refers  to  all 
procedures,  guidelines  and 
requirements  associated  with  the 
normal  development  of  an  Indian 
housing  project  by  an  administratively 
capable  IHA.  The  Assisted  Method 
contains  all  of  the  procedures, 
guidelines  and  requirements  associated 
writh  the  development  of  an  Indian 
housing  development  by  an  IHA  which 
has  requested  additional  HUD 
assistance  due  to  its  inexperience  or 
lack  of  stafi"  resources,  or  by  an  IHA 
which  has  been  deemed  by  HUD  to  need 
additional  assistance,  monitoring  and 
supervision  during  the  development 
process.  The  Standard  Method  will 
require  less  oversight  by  the  signatory 
agencies  as  compared  to  the  Assisted 
Method. 

4.2     BIA  RESPONSIBIUTIES. 

Leases,  Easements  and  Real  Estate 
Appraisals  on  Trust  Property.  Where 
resources  are  available,  the  BLA  will 
provide  real  estate  appraisals  at  the 
request  of  the  IHA.  All  leases  and 
easements  shall  be  approved  by  the  BLA. 

5.0    DEVELOP.MENT  OF  ON-SITE  ANT) 
OFF-SITE  ROADS. 

5.1     HUD  RESPONSIBIUTIES. 
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On-Site  Street  Construction.  HUD  will 
provide  sufficient  funds  for  the 
construction  of  on-site  streets,  in 
accordance  with  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
standards.  The  IHA  will  have  the  overall 
responsibility  for  construction  of  on-site 
streets.  The  Tribal  government  must 
determine  the  type  of  streets  to  be 
constructed  in  conjunction  with 
housing  projects,  and  whether  the 
streets  will  be  included  in  the  BIA 
Roads  System  for  maintenance  by  the 
flIA.  HUD  will  advise  each  IHA  and 
Tribe  which  receives  a  HUD  Housing 
Grant  that  the  on-site  streets  must  be 
designed  and  constructed  to  AASHTO 
standards  to  be  eligible  for  inclusion  on 
the  BL\  roads  system. 

5.2    BIA  RESPONSIBILITIES. 

5.2.1  Access  Road  Construction. 
When  requested  by  the  Tribal 
government,  the  BIA  will  plan  and 
construct  access  roads  to  housing 
developments.  Sufficient  lead  time  is 
required  to  develop  access  roads.  This 
lead  time  may  be  as  much  as  2V2  years. 
The  BIA  will  coordinate  access  road 
construction  with  the  IHA  and  make 
every  effort  to  complete  such  roads  prior 
to  the  completion  of<he  housing  project. 

5.2.2  Road/Street  Maintenance.  IHA- 
developed  streets  may  be  added  to  the 
BIA  Roads  System  only  when  the 
street(s)  and  related  curb,  gutters  and 
drainage  features  have  been  built  to 
acceptable  AASHTO  specifications  and 
standards,  and  the  right-of-way  is 
transferred  to  the  BIA.  When  requested 
by  the  Tribal  government,  the  BIA  Area 
Office  will  accept  IHA  developed  streets 
on  the  BIA  Roads  System  and  will 
provide  ongoing  maintenance  for  those 
streets  that  meet  the  above 
specifications  and  standards. 

6.0    DEVELOPMENT  OF  SANITATION 
F.\aLITIES. 

6.1  HUD  RESPO\SIBIUTY.  To  the 
extent  that  funds  are  appropriated  by 
Congress.  HUD  will  fund  the  water, 
waste  water,  solid  waste  facilities,  and 
O&M  infrastructure  necessary  for  the 
traditional  HUD  financed  housing 
projects.  O&M  infrastructure  includes 
the  plant,  equipment,  tools  and  training 
needed  by  utility  authorities  to  provide 
continuing  sanitation  ser\ice  to  the 
residents  of  HUD-financed  homes,  as 
well  as  the  long  range  planning 
necessary  to  identifj'  and  implement 
those  requirements. 

6.2  IHS  RESPONSIBIUTY.  mS 
provides  water,  waste  water,  solid  waite 
facilities,  and  O&M  infrastructure  based 
on  Congressional  directives  and  to  the 
extent  that  funds  are  appropriated.  IHS 
also  receives  funds  from  Tribes  or  other 


agencies  to  provide  sanitation  facilities 
under  its  authorities.  EligibiUty  for  IHS 
financial  assistance  is  determined  by 
IHS  on  a  project  by  project  basis,  and 
funding  is  based  on  a  duly  executed 
MOA. 

6.3  IHS  PARTICIPATION  IN  HUD 
FUNDED  S.\NITA  TION  FACIUTIES 
CONSTRUCTION.  When  requested  by 
the  Tribe  and  the  IHA.  IHS  may 
participate  in  the  construction  of 
sanitation  facilities  funded  under  the 
traditional  HUD-assisted  housing 
development  program.  IHS  participation 
will  be  on  a  project  by  project  basis, 
pursuant  to  an  approved  MOA  duly 
executed  by  the  IHA,  Tribe,  IHS,  and  if 
necessary.  HUD. 

6.4  INDIVIDUAL  AND 
COMMUNITY  SANITA  TION  S  YSTEMS. 
Where  it  is  determined  that  sanitation 
facilities  are  feasible  and  necessary,  the 
following  conditions  v\-ill  apply: 

6.4.1  The  agency  financing  the 
house  construction  or  improvement  is 
responsible  for  the  installation  of  all 
dwelling  plumbing  facilities. 

6.4.2  Where  facilities  serve  only 
HUD-assisted  housing  project  homes. 
HUD  will  fund  the  total  cost  of  the 
sanitation  facilities  necessar>'  to  serve 
the  project.  Where  HUD-assisted 
housing  project  homes  are  interspersed 
with  existing  homes  also  served  by  a 
sanitation  facility,  HLTD  shall  fund  a 
prorated  share  of  sanitation  facilities 
costs.  All  community  sanitation  system 
construction,  improvement,  or 
expansion  will  be  designed  on  the  basis 
of  a  total  community  concept,  such  that 
the  proposed  sanitation  facilities  are  (a) 
safe  and  adequate  to  meet  the 
environmental  health  needs  of 
residents,  (b)  compatible  with  tribal 
infrastructure  development,  and  (c) 
economically  feasible  to  construct  and 
operate. 

7.0    ENMRONMENTAL 
COMPLIANCE. 

Each  signatory  agency  (HUD,  BIA,  and 
IHS)  shall  be  responsible  for  following 
its  own  applicable  procedures 
addressing  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA).  and  related  and/or  similar 
environmental  legislation  and/or 
Executive  Orders.  The  Memorandum  of 
Understanding  (MOU).  dated  June  21, 
1991,  signed  by  BL\.  HUD.  IHS,  and  the 
En\'ironmentai  Protection  Agency 
clarifies  each  agencies'  role  in 
environmental  protection. 

In  the  implementation  of  the  roles 
identified  in  the  MOU  and  the 
responsibilities  assigned  in  the  L^,  to 
the  extent  feasible,  all  signatory 
agencies  will  adopt  and/or  combine 
environmental  documents  that  comply 


with  NEPA  and  related  regulations,  - 
which  are  provided  by  the  other 
signatory  agencies,  in  order  to  reduce 
duplication  and  paperwork.  Copies  of 
one  signatory  agency's  environmental 
determination  documentation  (e.g., 
archeological  review)  may  be  required 
by  another  signator>'  agency  prior  to 
granting  approvals;  however,  the 
approving  agency  shall  not  require  the 
applying  agency  to  change  procedures, 
format,  etc.,  during  the  review  process 
and  prior  to  granting  its  approval. 

Dated:  August  21B.  1994. 
|os«ph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian' 
Housing.  - 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Avai'.ability  of  a  Technicaiy 
Agency  Draft  Recovery  Plan  for 
Leptocereus  Grantianus  for  Review 
and  Con^ment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  availability  for 
public  review  of  a  technical/agency 
draft  recovery  plan  for  Leptocereus 
grantianus.  "This  cactus  occurs  only  on 
Culebra,  an  island  located  to  the 
northeast  of  Puerto  Rico.  The  species  is 
threatened  by  agricultural,  residential 
and  tourist  development  on  adjacent 
uplands  as  well  as  damage  from  storms. 
The  Service  solicits  review  and 
comments  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  1, 1994  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copv  by  contacting  Ms.  Susan  Silander. 
Caribbean  Field  Office.  P.O.  Box  491 . 
Boqueron.  Puerto  Rico  00622. 
Comments  and  materials  received  are 
available  upon  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Silander,  Caribbean  Field 
Office.  P.O.  Box  491.  Boqueron,  Puerto 
Rico  00622.  Telephone:  R09/85 1-7297. 


SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  species  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  fisted 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  estabfish  them,  and  estimate 
time  and  cost  for  implementing  the 
recovery  measures  needed. 

.The  Endangered  Species  Act  of  1973 
(.Act),  as  amended  (16  U.S.C.  1531  et  - 
seq.)  requires  the  development  of 
recovery  plans  for  fisted  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act,  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  pubUc  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  and 
other  Federal  agencies  will  also  take 
these  comments  into  account  in  the 
course  of  implementing  approved 
recover>'  plans. 

This  Technical/ Agency  Draft  is  for 
Leptocereus  grantianus,  a  cactus 
endemic  to  the  Culebra,  a  small  island 
off  northeastern  Puerto  Rico.  Only  one 
population  is  currently  known  and 
consists  of  approximately  50 
individuals.  "This  spineless  cactus, 
reaching  up  to  2  meters  in  height  and  3 
to  5  centimeters  in  diameter,  occurs  in 
dry  thickets  along  a  rocky  shoreline  in 
southwestern  Culebra.  The  populations 
is  threatened  by  agricultural,  residential, 
and  tourist  development  on  the  adjacent 
uplands,  cutting  for  use  as  livestock 
feed,  damage  from  heavy  storm  surge, 
and  possible  collection. 

Public  Conunents  Solicited 

The  Service  solicits  written  comments 
on  the  recover>'  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1531. 

Dated:  August  25. 1994. 
James  P.  Oland, 

Field  Supervisor. 

IFR  Doc.  94-21718  Filed  9-1-04;  8:45  am] 
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Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Sensitive  Joint- 
Vetch  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availabifity. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Sen,'ice  announces  the  availabifity  for 
public  review  of  a  draft  Recovery  Plan 
for  the  sensitive  joint-vetch 
(Aeschynomene  virginica).  The  sensitive 
joint -vetch  is  an  annual  legume  that 
occurs  in  intertidal  areas  along  river 
systems  in  North  Carolina,  Virginia. 
Marjland,  and  New  Jersey.  The  species 
was  Usted  as  a  threatened  species  in 
1992  due  to  (itstruction  and  degradation 
of  its  habitat.  The  primary  recovery 
strategy  for  this  species  is  to  protect 
extant  sensitive  joint-vetch  sites  within 
six  watersheds  in  Virginia,  Maryland, 
and  New  Jersey.  The  Service  solicits 
review  and  comment  from  the  pubfic  on 
this  draft  Plan. 

DATES:  Comments  on  the  draft  Recovery 
Plan  must  be  received  by  December  1, 
1994,  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  from  the  U.S.  Fish  and  Wildfife 
Service,  Virginia  Field  Office.  Mid- 
County  Center.  U.S.  Route  17,  White 
Marsh.  Virginia  23183,  telephone  (804) 
693-6694.  Comments  should  be  sent  to 
this  address,  to  the  attention  of  Cindy 
Schulz. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Schulz  (see  ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Ser\'ice's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  them, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(.\ct),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 


1988,  requires  that  pubfic  notice  and  an 
opportunity  for  pubfic  review  and 
comment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Sensitive  Joint- Vetch 
[AeschyTiomene  virginica)  Recovery 
Plan.  The  Sensitive  joint-vetch  is  an 
annual  legume  of  the  bean  family  native 
to  the  eastern  United  States.  This 
species  occurs  in  freshwater  ti-!.-i!  river 
systems;  currently,  it  is  known  from  a 
total  of  24  exiant  sites,  including  one  in 
New  Jersey,  one  in  Maryland,  two  in 
North  Carolina  and  20  in  Virginia. 
Almost  every  population  of  this  species 
is  subject  to  water  withdrawal  projects 
or  habitat  loss,  modification,  or 
degradation  from  development. 

The  goal  of  the  sensitive  joint-vetch 
recovery  program  is  to  protect, 
maintain,  and  increase  the  .species  and 
its  habitat,  enabling  eventual  removal  of 
this  plant  from  the  Federal  list  of 
endangered  and  threatened  wildlife  and 
plants.  This  will  be  accomplished 
through  habitat  protection  (preventing 
habitat  destruction  and  deterioration)  at 
the  landscape  level  and  possibly  by 
finding  additional  populations. 

The  draft  Recover)-  Plan  is  being 
submitted  for  agency  review.  After 
consideration  of  comments  received 
during  the  review  period,  the  Plan  will 
be  submitted  for  final  approval. 

Public  Comments  Solicited 

The  Sen'ice  solicits  written  comments 
on  the  Recover)-  Plan  described.  All 
comments  received  by  the  date  specified  " 
above  will  be  considered  prior  to 
approval  of  the  Plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Sj>ecics 
Act,  16  U.S.C.  1533{fJ. 

Dated:  August  26,  1994. 
Cathy  Short, 

Acting  Regional  Director. 

IFR  Doc.  94-21775  Filed  9-1-94:  8:45  ami 
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Great  Lakes  Panel  on  Aquatic 
Nuisance  Species  Meeting 

AGENCY:  Department  ofihe  Interior.  Fish 
and  Wildlife  Servica 

ACTION:  Notice  of  meeting. 


JMI 
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summary:  This  notice  announces  a 
meeting  of  the  Great  Lakes  Panel  on 
Aquatic  Nuisance  Species  (Great  Lakes 
Panel),  a  regional  committee  of  the 
Aquatic  Nuisance  Species  Task  Force.  A 
number  of  subjects  will  be  discussed 
including:  the  1995  Great  Lakes  Panel 
workplan;  status  of  state  comprehensive 
management  plans;  legislative  and 
appropriations  update;  reauthorization 
of  the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act;  and  the 
status  of  information  and  education 
activities. 

DATES:  The  Great  Lakes  Panel  will  meet 
from  1.00  p.m.  to  5:00  p.m.  on  Monday, 
Septeinb':r  19, 1994,  and  8:30  a.m.  to 
3:00  p.m.  on  Tuesday,  September  20, 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Great  Lakes  Environmental  Research 
Laboratory,  2205  Commonwealth 
Boulevard,  Ann  Arbor,  Michigan 
48105-1593.  Minutes  will  be 
maintained  by  Coordinator,  Aquatic 
Nuisance  Species  Task  Force,  Room 
840.  4401  North  Fairfax  Drive, 
ArUngton,  Virginia  22203,  and  the  Great 
Lakes  Panel  Coordinator,  Great  Lakes 
Commission,  The  Argus  Building,  400 
Fourth  Street,  Ann  Arbor,  Michigan 
48103-4816.  and  will  be  available  for 
public  inspection  during  regular 
business  hours.  Monday  through  Friday 
within  30  days  following  the  meeting. 

FOR  FURTHER  INFORMATION  COffTACT: 
Lori  Reynolds,  Great  Lakes  Commission, 
(313)  665-9135,  or  Jay  Troxel, 
Coordinator,  Aquatic  Nuisance  Species 
Task  Force,  (703)  358-1718. 

SUPPI.EMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
.  Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Great  Lakes  Panel  on  Aquatic 
Nuisance  Species,  a  regional  committee 
of  the  Aquatic  Nuisance  Species  Task 
Force  established  under  the  authority  of 
the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (P.L 
101-€46,  104  Stat.  4761, 16  U.S.C.  4701 
et  seq.,  November  29, 1990). 

Dated:  August  23, 1994. 
Gary  Edwards, 

Assistant  Director — Fisheries,  Co-Chair, 
.   Aquatic  Nuisance  Species  Task  Force. 
[PR  Doc.  94-21735  Filed  9-1-94;  8:45  am) 
BtLUNO  CODE  4310-5S-M 


Bureau  of  Land  Management 
[NV-930-4210-O5;  N-58926] 

Notice  Of  Realty  Action:  Lease/ 
Purchase  for  Recreation  and  Pul>lic 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior.  ~ 

action:  Recreation  and  Public  Purpose 

L«ase/Purchase. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/purchase  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recre-^tion  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq.].  The  Triune 
International  Church  proposes  to  use 
the  land  for  church  site,  early  childhood 
development/recreation  center. 

Mount  Diablo  Meridian,  Nevada 

T.  22  S.,  R.  61  E., 
SEC.  10:  Lots  44  and  45. 
Containing  5.00  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  lease/patent,  when  issued, 
will  be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1 .  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  wrill  be  subject  to: 

1.  Those  rights  for  access  road 
purposes  which  have  been  granted  to 
Clark  County  by  permit  No.  N-42999 
under  the  Act  of  October  21, 1976  (43 
U.S.C.  1761). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/purchase  under 
the  Recreation  and  Public  Purposes  Act, 


leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification  of 
the  land  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 
The  lands  will  not  be  offered  for  lease/ 
purchase  until  after  the  classification 
becomes  effective. 


Dated:  August  24, 1994. 
Gary  Ryan, 

District  Manager,  Las  Vegas.  NV. 

[PR  Doc.  94-21719  Filed  9-1-94;  8:45  am) 

BILLiNO  COOE  431(MK-M 

tNM-07(M210-06;  NMNM  91452] 

Proposed  WIttidrawal  and  Opportunity 
for  Public  Meeting;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  National  Park  Service 
proposes  to  withdraw  25  acres  of  public 
land  in  McKinley  County  to  preserve 
and  protect  the  cultural  resources  of  the 
Pueblo  Pintado  community.  This  notice 
closes  the  land  for  up  to  2  years  from 
surface  entry  and  mining.  The  land  will 
remain  open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  1. 1994. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  New 
Mexico  State  Director,  BLM,  1474  Rodeo 
Road,  Santa  Fe,  New  Mexico  87502- 
0115. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerrold  E.  Crockford.  BLM  Farmington 
District  Office,  505-599-6333. 
SUPPLEMENTARY  INFORMATION:  On  August 
23, 1994,  a  petition  was  approved 
allowing  the  National  Park  Service  to 
file  an  application  to  withdraw  the 
following  described  public  land  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights: 

New  Mexico  Principal  Meridian 

T.  20N.,R.  8W.. 

Sec.  10,  W'/^W>/^N\VV«SEV4. 
W'/iNWV«SWV4SEV4.  and 
SW'aSW'aSE'A. 


The  area  described  contains  approximately 
25  acres  in  McKinley  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  preserve  and  protect 
the  cultural  resources  and  perpetuate 
the  natural  resources  of  the  Pueblo 
Pintado  community  for  future  research 
and  public  appreciation  and  enjoyment. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
New  Mexico  State  Director  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  coimection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  pubhc  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
vvTitten  request  to  the  New  Mexico  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  fixim  the  date 
of  pubUcation  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
witlidrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  Section  15  grazing  leases. 
Michael  J.  Pool. 
Farmington  District  Office. 
IFR  Doc  94-21721  Filed  9-1-94;  8:45  am) 

BJUJNO  COD€  4310-FB-M 

[OR-943-4210-06;  QP4-269;  OR-50699 
(WASH);  4-00151] 

Proposed  Withdrawal  and  Opportunity 
for  PutJiic  Meeting;  Washington 

.  agency:  Bureau  of  Land  Management. 
Interior. 
ACTION:  Notice. 

SUMMARY:  The  National  Park  Service 
proposes  to  withdraw  3.25  acres  of 
public  land  to  protect  the  fragile, 
unique,  and  endangered  resources  at 
Cape  Johnson  in  Clallam  County, 
Washington.  Notice  of  the  proposed 
withdrawal  has  been  pubUshed  which 
closed  the  land  for  up  to  2  years  from 
surface  entry,  mining,  and  mineral 


leasing.  This  notice  provides  a  public 
comment  period  and  the  opportunity  for 
a  public  meeting. 

DATES:  Comments  and  requests  for  a 
pubhc  meeting  must  be  received  by 
December  1, 1994. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon/ 
Washington  State  Director,  BLM,  P.O. 
Box  2965.  Portland,  Oregon  97208- 
2965. 

FOR  FURTHER  "INFORMATION  CONTACT: 
Donna  Kauf&nan,  BLM  Oregon/ 
Washington  State  Offrce,  503-280-7162. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  59  FR  40917- 
40918,  August  10, 1994  (a  copy  of 
which  will  be  supplied  upon  request), 
which  segrpp,ated  the  land  described 
therein  from  settlement,  sale,  location, 
or  entry  imder  the  general  land  laws, 
including  the  mining  and  mineral 
leasing  laws,  for  up  to  2  years  from  the 
date  of  publication  of  that  notice. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  cormection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  cormection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
vdll  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  Lhe  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  m.eeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

Dated:  August  24. 1994. 
RobeitJ).  DeViney,  Jr., 

Acting  Chief,  Btanch  of  Lands  and  Minerals 

Operations. 

IFR  Doc.  94^21720  Filed  9-1-94-:  8:45  am) 

BiLUNG  CODE  4310-33-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  MC  221] 

Tariffs  of  Carriers  Whose  Operating 
Authorities  Have  Been  Revoked 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 

action:  Notice  of  the  Commission's 
intention  to  treat  as  cancelled  the  tariffs 
of  carriers  whose  operating  authorities 
have  been  revoked  and  remain  inactive 
for  one  year. 

SUMMARY:  The  ICC  announces  that, 
effective  immediately,  it  will  treat  as  " 
cancelled  the  tariffs  of  any  carrier  whose 
operating  authority  is  revoked  and 
remains  inactive  for  a  one-year  period. 
This  will  permit  the  Commission  to 
reduce  its  storage  costs  for  tariffs,  and 
will  avoid  misleading  the  public  by 
having  meaningless  tariffs  incluaed  in 
the  active  tariff  library. 

DATES:  Comments  are  due  on  October  3. 
1994. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  Ex  Parte  No. 
MC  221  to:  Interstate  Commerce 
Commission,  Office  of  the  Secretary, 
Case  Control  Branch,  Washington,  DC 
20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene,  (202)  927-5597.  TDD 
for  hearing  impaired:  (202)  927-5721. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  a  significant  number  of  carriers 
have  had  their  operating  authorities 
revoked  and  gone  out  of  business 
without  cancehng  their  tariffs.  In  the 
absence  of  formal  cancellation  action  by 
the  carriers,  we  have  retained  these 
tariffs  in  the  active  tariff  library.  In  our 
view,  the  retention  of  such  tariffs  in  the 
active  tariff  library  should  be 
discontinued  since  it  imposes 
uimecessary  storage  costs  and  can 
mislead  the  public  by  indicating  the 
availability  of  service  and  pricing  that 
no  longer  exist. 

The  Interstate  Commerce  Act  does  not 
permit  a  carrier  to  file  tariffs  covering 
service  which  it  is  not  authorized  to 
provide.  Thus,  once  a  carrier's  operating 
authority  is  revoked,  there  is  no  lawful 
basis  for  the  continued  existence  of  any 
effective  tariffs  covering  service 
formerly  authorized  by  the  revoked 
authority.  We  believe  we  can  treat  such 
tariffs  as  cancelled  whether  or  not  the 
carrier  whose  operating  authority  is 
revoked  takes  formal  action  to  cancel 
them.' 


'  Carriers  whose  operating  authorities  are  revoked 
are  sometimes  included  as  participating  carriers  In 

Continued 
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There  are  numerous  instances  each 
year  in  which  the  Commission  revokes 
carriers'  operating  authorities  because 
they  fail  to  maintain  insurance  coverage 
as  required  by  the  Commission's 
regulations.  In  many  instances,  once  the 
carriers  realize  that  their  operating 
authorities  have  been  revoked,  they 
reinstate  the  required  coverage  and 
request  that  their  authorities  be 
reinstated.  As  a  matter  of  practice,  the 
carriers  have  been  allowed  to  reinstate 
operations  without  being  required  to  file 
new  tariffs.  In  these  revocations  and 
reinstatements,  however,  the  entire 
process  is  typically  completed  within  a 
few  months,  so  the  procedures 
announced  in  this  notice,  which 
provide  that  tariffs  will  be  deemed 
cancelled  after  1  year  of  inactivity,  will 
not  affect  current  tariff  reinstatement 
practices.  2 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  August  18, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chainnan  Phillips.  Commissioners 
Simmons  and  Morgan. 
Vemon  A.  Williams, 
Acting  Secretary. 
|FR  Doc.  94-21762  Filed  9-1-94;  8;45  am) 

BILUNG  CODE  FR-7035-01-P 


[Finance  Docket  No.  32535 '  I 

Delaware  Valley  Railway  Co.,  Inc., 
Modified  Rail  Certificate 

On  June  17, 1994,  as  amended  or 
supplemented  July  5,  July  22,  and 


August  18, 1994,  Delaware  Valley 
Railway  Company.  Inc.  (Delaware),  filed 
a  notice  for  a  modified  certificate  of 
public  convenience  and  necessity  under 
49  CFR  Part  1150,  Subpart  C,  to  operate 
approximately  53.82  miles  of  rail  line  as 
follows:  (1)  17.32  miles  of  rail  extending 
between  milepost  12.7  at  the  Delaware/ 
Permsylvania  line  and  milepost  30.02  at 
Modena,  PA,  owned  by  the 
Pennsylvania  Department  of 
Transportation  (PennDOT);  and  (2) 
36.50  miles  of  rail  extending  between 
milepost  18.0  at  Wawa,  PA,  and 
milepost  54.50  at  Sylmar,  MD,  owned 
by  the  South  Eastern  Pennsylvania 
Transportation  Authority  (SEPTA). 

Delaware  states  that  it  planned  to 
commence  operations  on  July  1, 1994, 
the  day  after  Octoraro  Railway.  Inc. 
(Octoraro).  the  current  operator,  was  to 
terminate  service.^ 

The  lines  were  not  included  in  the 
final  system  plan  at  the  time  the 
ConsoUdated  Rail  Corporation  was 
formed,  and.  as  such,  were  authorized  to 
be  abandoned  without  further 
Commission  approval  pursuant  to  the 
Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976.  Pub.  L.  94-210. 
PennDOT  acquired  its  line  segment  (a 
portion  of  USRA  line  907/939)  fi-om  the 
Trustees  of  the  Reading  Railroad,  and 
SEPTA  acquired  its  line  segment  (a 
portion  of  USRA  line  142)  from  the 
Trustees  of  the  Penn  Central 
Transportation  Company,  after  the 
respective  lines  were  abandoned  in 
1976.-^ 


tariffs  issued  by  agents  or  other  carriers  who  remain 
in  business:  however,  the  tariffs  published  by  others 
can  be.  and  generally  are.  promptly  revised  to 
exclude  the  carriers  whose  authorities  have  been 
revoked. 

2 The  Commission  currently  keeps  cancelled 
tariffs  at  the  Commission  for  three  years  after 
cancellation  for  use  in  resolving  rate  disputes  for 
past  trafHc.  The  tariffs  are  then  stored  for  an 
additional  seven  years  at  the  Federal  Records 
Center  to  satisfy  Federal  records  retention 
requirements  and  to  be  further  available  for  rate 
dispute  resolutions.  The  tariffs  of  a  carrier  whose 
operating  authority  has  been  revoked  will  be  treated 
in  the  same  fashion:  the  information  contained  in 
them  will  be  available  for  10  years  after  the  carrier's 
authority  has  been  revoked. 

'  This  proceeding  embraces  Octoraro  Railway, 
Inc. — Acquisition  and  Operation  Exemption — 
Certain  Rail  Line  of  Southeastern  Pennsylvania 
Transportation  Authority,  Finance  Docket  No. 
31254  (ICC  served  Oct.  26. 1988]  (Ocforaro 
Acquisition]. 

It  is  also  related  to  the  follouring  simultaneously 
filed  proceedings:  Certificate  of  Designated 
Operator.  Delaware  Valley  Railway  Company,  D- 
OP  59  (USRA  Ijne  No.  907/939);  and  RailAmerica. 
Inc. — Continuance  in  Control  Exemption — 


Delaware  Valley  Railway  Company,  Inc..  Finance 
Docket  No.  32534. 

^Octoraro  operated  the  lines  under  the  authority 
Issued  in  Certificate  of  Designated  Operator. 
Octoraro  Railway.  Inc.,  D-OP  10  (USRA  Line  No. 
907/939-RDG)  (ICC  served  Feb.  22. 1977).  and 
Octoraro  Railway,  Inc. — Operation— Over 
Southeastern  Pennsylvania  Transportation 
Authority  Between  Wawa,  PA  and  Colora.  MD.  in 
Delaware  and  Chester  Counties.  PA  and  Cecil 
County  County.  MD.  Finance  Docket  No.  28334  (ICC 
served  Oct.  25. 1978.  and  May  22.  1979)  (Ocfororo 
Operation). 

'  Issuance  of  this  modiHed  certificate  was  delayed 
because  the  Commission's  records  indicate  that 
Octoraro.  and  not  SEPTA,  is  the  owner  of  the  36.50- 
mile  segment  of  USRA  Line  142  extending  between 
Wawa  and  Sylmar.  See  Octoraro  Acquisition,  where 
Chester  County,  PA  (Chester),  was  to  acquire  the 
line  segment  from  SEPTA,  and  simultaneously  sell 
it  to  Octoraro  in  a  series  of  transactions  that  were 
to  be  consummated  on  or  about  October  5,  1988.  In 
clarification,  SEPTA  and  Chester,  on  August  18, 
1994,  jointly  filed  a  verified  statement  declaring 
that  the  acquisition  transaction  in  Finance  Docket 
No.  31254  was  never  consummated.  They  affirm 
that  SEPTA  continues  to  own  the  36.50-mile  line. 
Octoraro  apparently  continued  to  operate  the  36.50- 
mile  line  segment  under  the  operating  exemption 
previously  granted  in  Octoraro  Operation. 

Although  Octoraro  apparently  has  ceased 
operations,  it  has  not  sought  discontinuance 
authority.  Consequently,  Octoraro  retains  its 
common  carrier  obligation  to  provide  freight  service 
between  Wawa  and  Colora.  MD.  under  Finance 


The  Commission  will  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Railroads  (Car  Service 
Division),  as  agent  of  all  railroads 
subscribing  to  the  car-service  and  car- 
hire  agreement,  and  on  the  American 
Short  Line  Railroad  Association. 

Decided:  August  26, 1994. 
By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Vemon  A.  Williams, 

Acting  Secretary. 

[FR  Doc.  94-21764  Filed  9-1-94;  8:45  am| 
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[Finance  Docket  No.  32534] 

RailAmerica,  Inc. — Continuance  in 
Control  Exemption — Delaware  Valley 
Railway  Company,  Inc. 

RailAmerica,  Inc.  (IL\I).  a  noncarrier 
holding  company,  has  filed  a  notice  of 
exemption  to  continue  in  control  of 
Delaware  Valley  Railway  Company,  Inc. 
(Delaware),  a  noncarrier.  upon  the  latter 
becoming  a  class  HI  rail  carrier. 

In  related  proceedings,  Delaware  has 
concurrently  filed:  (1)  A  modified  rail 
certificate  to  operate  two  rail  lines  ' 
totalling  approximately  53.82  miles,  see 
Delaware  Valley  Railway  Company. 
Inc. — Modified  Rail  Certificate,  Finance 
Docket  No.  32535;  and  (2)  a  designated 
operator  certificate  to  operate  a  9.8-mile 
rail  line  extending  between  milepost  2.9 
at  Elsmere  Jet.,  DE,  and  milepost  12.7  at 
the  Delaware/Pennsylvania  line,^  see 
Certificate  of  Designated  Operator. 
Delaware  Valley  Railway  Company,  D- 
OP  59  (USRA  Line  No.  907/939).  The 
notice  became  effective  on  June  24. 
1994.3 

RAI  owns  and  controls  the  following 
class  III  rail  carriers:  Huron  and  Eastern 


Docket  No.  28334.  To  be  relieved  of  that  obligation, 
it  must  file  a  distontinuance  application  under  49 
U.S.C.  10903  and  10904  or  seek  an  exemption 
under  49  U.S.C.  10505. 

This  decision  results  in  both  Delaware  and 
Octoraro  being  authorized  to  operate  the  line 
between  Wawa  and  Sylmar.  This  should  not  be  a 
problem  because  the  evidence  of  record  indicates 
that  future  operations  will  be  conducted  by  only 
one  carrier.  See  New  Hampshire  Central  Railroad, 
Inc.,  Modified  Rail  Certificate,  Finance  Docket  No. 
32309  (ICC  served  July  15. 1993). 

'  The  line  segment  extending  between  milepost 
12.7  at  the  Delaware/Pennsylvania  line  and 
milepost  30.02  at  Modena.  PA,  is  owned  by  the    . 
Pennsylvania  Department  of  Transportation;  the 
other  line  segment  extending  between  milepost  18.0 
at  Wawa,  PA,  and  milepost  54.50  at  Sylmar,  MD, 
is  owned  by  the  South  Eastern  Pennsylvania 
Transportation  Authority. 

2  The  line  is  owmed  by  the  Reading  Company, 
successor  to  the  bankrupt  Reading  Railroad. 

J  Under  49  CFR  1180.2(d),  notices  of  exemption 
become  effective  7  days  after  being  filed.  Service  of 
this  decision  has  been  delayed  because  additional 
information  was  needed  to  process  the  related 
proceedings. 


Railway  Company,  Inc.  (operating  in 
Michigan);  Saginaw  Valley  Railway 
Company  (operating  in  Michigan);  and 
South  Central  Tennessee  Railroad 
Corporation  (operating  in  Tennessee). 

RAI  states  that:  (1)  The  lines  to  be 
operated  by  Delaware  do  not  connect 
with  any  of  the  other  lines  controlled  by 
it:  (2)  the  continuance  in  control  is  not 
a  part  of  a  series  of  anticipated 
transactions  that  would  connect 
Delaware  with  any  railroad  in  the 
corporate  family;  and  (3)  the  transaction 
does  not  involve  a  class  I  carrier. 
Therefore,  the  transaction  is  exempt 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343.  See  49  CFR 
1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control— Brooklyn  Eastern  Dist., 
360  I.CC.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  autotaatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Robert  A.  Wimbish,  Rea,  Cross  & 
Auchincloss,  Suite  420,  1920  N  Street, 
N.W.,  Washington,  DC  20036. 

Decided:  August  26. 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vemon  A.  Williams, 
Acting  Secretary. 

[FR  Doc.  94-21763  Filed  9-1-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Arco  Oil  and  Gas  Co.;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

TA-W-29,431    Atlantic  Richfield  Company. 

Dallas,  Texas 
TA-W-29.431A    Arco  Natural  Gas 

Marketing.  Dallas,  Texas 
TA-W-29,431B    Arco  Natural  Gas 

Marketing,  Houston,  Texas 
TA-W-29.432    Arco  Peraiian.  Midland, 
Texas  and  operating  in  the  following 
States: 
TA-W-29,432A    Colorado 
TA-W-29,432B    Kansas 
TA-W-29.432C    Michigan 


TA-W-29.432D    New  Mexico 
TA-W-29,432E    Oklahoma 
TA-VV-29.432F    Texas 
TA-W-29.432G    Wyoming 
TA-W-29.433    Atlantic  Richfield  Company, 

Houston,  Texas  and  operating  in  the 

following  States: 
TA-W-29.433A    Arkansas 
TA-W-29.433B    Alabama 
TA-W-29.433C    Louisiana 
TA-W-29.433D    Texas 

Arco  Western  Energy 

TA-W-29,434    Bakersfield.  California 
TA-W-29.434A    California,  except 

Bakersfield 
TA-W-29.435    Arco  Exploration  and 

Production  Technology.  Piano.  Texas 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
apply  for  Worker  Adjustment  Assistance 
on  April  13, 1994.  The  notice  was 
published  in  the  Federal  Register  on 
May  11, 1994  (59  FR  24483). 

The  Department,  on  its  own  motion, 
is  amending  the  subject  certification  to 
include  all  workers  of  ARCO  Natural 
Gas  Marketing.  Inc.,  Dallas  and 
Houston,  Texas.  New  findings  show  that 
ARCO  Natural  Gas  Marketing  fimctions 
as  part  of  the  production  process  for  its 
parent  company,  ARCO  Oil  and  Gas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
ARCO  Oil  and  Gas  who  were  affected  by 
increased  imports  of  crude  oil  and 
natural  gas. 

The  amended  notice  appUcable  to 
TA-W-29,431  through  TA-W-29,435  is 
hereby  issued  as  follows: 

All  workers  of  ARCO  Oil  and  Gas 
Company  at  the  following  locations: 
Atlantic  Richfield  Company,  Dallas, 
Texas  (TA-W-29,431);  ARCO  Natural 
Gas  Marketing  Inc.,  Dallas  and  Houston, 
Texas  (TA-W-29,431A-29,431B); 
ARCO  Permian,  Midland.  Texas  (TA- 
W-29,432)  and  operating  in  the 
following  States:  Colorado,  Kansas, 
Michigan,  New  Mexico,  Oklahoma, 
Wyoming  and  Texas;  Atlantic  Richfield 
Company,  Houston,  Texas  (TA-W- 
29,433)  and  operating  in  the  following 
States:  Arkansas,  Alabama,  Louisiana 
and  Texas;  ARCO  Western  Energy, 
Bakersfield,  California  (TA-W-29.434) 
and  California  except  Bakersfield  (TA- 
W-29,434A)  and  ARCO  ExploraUon  and 
Production  Technology,  Piano,  Texas, 
{TA-W-29,435)  who  became  totally  or 
partially  separated  from  employment  on 
or  after  February  21, 1994  are  ehgible  to 


apply  for  adjustment  assistance  imder 
Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  22nd  day  of 
August  1994. 

Violet  L.  Thompson, 

Depu  ty  Director.  Office  of  Trade  A  djustment 
Assistance. 

(FR  Doc.  94-21724  Filed  9-1-94;  8:45  am] 

BILUNO  CODE  4510-W-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
cire  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  ehgible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  September  12.  1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shoi^Ti  below, 
not  later  than  September  12, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S:  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  22nd  day  of 
August,  1994. 

Violet  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


PeMoner  (u(iOflMir(«fs/1inn| 


Chock  FuU  O'Nuts  (Wkrs) 

Keyes  Fibre  Co  (Wlos> . 

Eaton  Cofp  (lAMAW) _ 

Brown  Shoe  Co  (Trenton  Waiehouse) 

(Wkrs). 

Apotto  Dye  (ACTWU)  _.... 

Oshkosh  Tnjck  Corp  (UAW> - 

C.R.  Bard  Urotogical  Div  (Wkrs)  

Syntre*  Tecttnotogws  ()rttes) — 

Buchmann  OfiOcal,  loc  (C«^  _ _ 

Maui  Pineapple  Co.,  Inc  (KJMU) 

Ansewn  Shoe  Co  (Wkrs) ,. 

Technetwork,  Inc  (WVrs) 

Seafy/Sterm    and    Foster    Mattiess 

(Co). 
Saba  Energy  ol  Texas,  Inc  (Wkr^  — 

Pacamor  Kubar  (Co) 

Hazleton  Pumps.  Inc  (GMP) 

Favof-Eats  (Wkrs)  

Cohen  Bros.  Dress  Corp  fC<^ 

Calvin  Cloflung  (Wkrs) _ 

Catoosa  Knitting  MUs.  Inc  (Co) 

Albee  Texlite  (Co) . 

AiliedSignal.  Inc  (ICWU) 

Moss,  Inc  (Wkrs)  


Location 


Mebane,  NC 

Sacramento,  CA 
Kenosha,  Wl  ._.. 
Trenton,  TN 


Paterson.  NJ  .. 
Oshtoeh.Wl  .. 
Wausau,WI  ... 
Eatontown,  ^4J 
OaMand,  MO  .. 

Kahulu.  HI  

Bangor,  ME  .... 
Rainier,  OR  .... 
Main.  PL  „_. 


Mldtand,TX 

Troy,  NY 

Hazi^on,  PA 

McConneHsbufg, 
PA. 

New  York,  NY  

New  Bedford,  MA 

CiossviHe.  TN 

New  York,  NY  

Dare^tiie,  IL 

Camden,  ME 


Date 

roccMwd 


(MC2I94 
08/22/94 
0U22fB4 
t»f22t94 

08/22m 

08/22/94 

08/22m 

Oe«2/94 

Oe/22/94 

08/22/94 

08/22W 

0ei«22/94f 

QU22I94 

08/22/94 
0022194 
08/22«4 
08/22«4 

M/22/94 
0d/22i^ 


06/22/94 

Oe/22/94 

0^22/94 
08/22/94 


Dale  Of 


0Qn^f9^ 

0?iOfllS4 

06/11/94 
06/06/94 

08/09/94 
08/10/94 
0an2/94 
08nT/94 
08«W94 
Oe/05/94 
08/m/94 

oa^t»94 

08/02/94 
07/2Q^ 
08A)5/94 
08n0t94 

08/04/94 
07/26/94 

oaoa/94 

08itn/94 
08/10/94 
0&«2/94 


Petition  No. 


30,220 
30,221 
30,222 
30,223 

30.224 
30,225 
30.226 
30,227 
30,228 
30,229 
30,230 
30,231 
30,232 

30,233 
30,234 
30,236 
30,236 

30,237 
30,238 

30,239 
30,240 
30,241 
30,242 


ArtKles  produced 


Iced  Tea  Mia  and  Fiuit  Drinks. 
Rough-Molded  Products. 
Adiustabte  FrequerK;y  Electronics. 
Ladies'  and  CtwWrens*  Shoes. 

Fabric  Printing. 

Large  Heavy  Duty  Trucks. 

Urologicat  Devices. 

Computers. 

Glass  Lenses. 

Processtr)Q  and  Canning  Pineapple. 

Footwear. 

Oiskett  Production  Machinery. 

Mattresses. 

Oil  and  Gas. 

Miniature  Bearings. 

CertrrfOgal  Pumps. 

RawhKJe  Treats  tor  Dogs  and  Birds. 

Women's  Dresses. 

Men's  and  Boys'  Coats.  Stirts  and 

Parts- 
Men's  Sweaters. 
Dress  Shirts.    , 
Fluorocartxxw. 
Camping  Tents. 
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[TA-W-29»764 

Koch  Gathering  Systems,  tncorpotrated 
(KQSt),  Trenton,  ND;  Diamissai  of 
Application  for  Reconsideration 

Piirsuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  &lecl  with  tke 
Diiector  of  the  Office  of  Trade 
Adjustment  Assistance  kx  workers  at 
Koch  Gathering  Systems,  Inc.,  Trenton. 
North  Dakota.  The  review  indicated  that 
the  application  coataiiied  no  new 
substantial  informaticHi  which  would 
bear  imptHtantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-VV-29,764;  Koch  Getfwrinf  Systems,  Inc.. 
(KCSI)  Treotoo.  North  Dakota  (August 
25, 1994) 

Signed  at  Wathiogton.  DC.  this  25tb  day  of 
August,  1994. 
Violet  L.  Thompson, 

Deputy  Director,  Offkxof  Adjastment 

Assistance. 

(PR  Doc.  94-21730  Filed  9-1-94;  8:45  am) 
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[TA-W-OO.OOOi 

Nike,  InCn  Beaverton,  OR;  Notice  of 
Negative  Determination  Regarding 
AppNcatton  for  Reconslderatldn 

By  an  application  dated  August  5. 
1994,  one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  Juty  15, 1994  and  published  in  }be 
Federal  Register  on  July  28. 1994  (59  FR 
38494). 

Pursuant  to  29  CFR  90. 18(c) 
reconsideration  may  be  granted  under 
the  ft^Iowing  circvm;>stances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  tbe  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  ol  facts  or  of 
the  taw  jtistified  recoosideration  of  the 
decision. 

The  findings  show  that  the 
headquarters  for  Nike,  Inc.,  is  in 
Beaverton.  Oregon.  The  Beaverton 
workers  are  engaged  in  marketing    - 
services,  administrative  functions,  retail 
servicing  and  research  and 
development. 

The  investigation  findings  show  that 
Nike  does  not  produce  products  directly 


but  contracts  with  non-affiliated  firms 
for  the  production  of  athletic  and  casual 
footwear,  apparel  and  sports 
accessories. 

The  Department's  denial  was  based 
on  the  fact  that  the  Beaverton  workers 
do  not  produce  an  article  within  the 
meaning  of  Section  223  of  the  Trade 
Act.  The  Department  has  cctnsistently 
determined  that  the  performance  of 
services  does  not  constitute  the 
production  of  an  article  as  required  by 
Section  222  of  the  Trade  Act,  and  this 
determination  has  been  upheld  in  the 
U.S.  Court  of  Appeals. 

Only  in  very  limited  instances  ace 
marketing  and  other  support  workers 
certified  for  trade  adyustment  assistance 
(TAA),  namely  the  worker  separations 
must  be  caused  by  a  reduced  demand 
for  their  services  from  a  parent  or 
controlling  firm  or  subdivision  whose 
workers  produce  an  article  and  who  are 
currently  under  a  certificaticm  for  TAA. 
These  conditions  were  not  met  Cor  the 
workers  at  Nike.  Inc. ,  in  Beaverton. 
Oregon. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington.  DC.  this  22nd  day 
of  Augiut  1994. 
James  D.  Van  Erden, 

Administrator,  Office  of  Work-Based 
Learning. 

IFR  Doc.  94-21725  Filed  9-1-94;  8:45  am) 
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ITA-W-29,720] 

Sola  Optical,  USA,  Inc.,  Musltogee,  OK; 
Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  July  19. 1994,  the  petitioners 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  RegaMing  Eligibility  to 
Apply  for  Woiker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  June  27, 
1994  and  published  in  the  Federal 
Register  on  July  19, 1994  (59  FR  36792). 

The  petitioners  claim  that  they  were 
affected  by  a  shift  in  production  to 
Mexico  and  consequently,  increased 
imports. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  22nd  day 
of  August  1994. 

James  D.  Van  Erden, 

Administrator,  Office  of  Work-Based 
Learning. 

IFR  Doc.  94-21726  Filed  9-1-94;  8:45  am) 
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Determinations  Regarding  Eligibility 
To  Apply  for  Worlter  Adjustment 
Assistance  and  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  August,  1994. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 


subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  wdth  articles 
produced  by  die  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
.  Adjustment  Assistance 

In  each  of  the  foUouring  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-29,927:  Walker  Manufacturing 

Co..  Hebron,  OH 
TA-W-29,589;  Wordperfect  Corp..  Oren. 

UT 
TA-W-29:919;  Pennzoil  Products  Co.. 

Bradford,  PA 
TA-W -29, 967;  AiliedSignal  Guidance 

Control  Systems,  Lakewood.  CA 
TA-W-29.980;  Martin  Marietta  Corp.. 

Government  Electronic  Systems. 

Morrestown,  Nf 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified 
TA-W-29,974:  Vic  Manufacturing  Co.. 

Minneapolis.  MN 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.854;  Infotec  Development. 
Inc..  Portland.  OR 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,972;  Clorox  Corp..  fersey  City, 
Nf 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,948;  Puritan-Bennett. 
Boulder.  CO 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30.055;  Portac.  Inc..  Tacoma. 
WA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29.734;  Bay,  Incorporated 

(Offshore  Division).  Corpus  Christi, 
TX 


The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974 

TA-W-29,987:  Airpol.  Inc..  Bakersfield. 
CA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-29.779;  R.  Shrimp.  Inc.,  Aransas 
Pass,  TX 

^     A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  29, 
1993. 

TA-W-29,778:  R  &■  A.  Inc..  Aransas 
Pass,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  29. 
1993. 

TA-lV-29,780;  Vikki.  Inc..  Aransas  Pass. 
TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  29, 
1993. 

TA-W-29.767;  Richard  Warren.  Inc.. 
New  York.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  30, 
1993. 

TA-W-30.108;  Vistalite,  Lancaster,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  30, 
1993. 

TA-W-29,737:  United  Industries.  Inc., 
Beloit.  WI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  25, 
1993. 

TA-W-29.765;  RDEX.  Inc..  Russell.  KS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  1, 
1993. 

TA-W-29.581;  Revere  Transducers,  Inc., 
Wallingford,  CT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  19, 
1993. 

TA-W-29,990:  forca  Manufacturing 
Corp..  Hialeah,  FL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  7, 
1993. 

TA-W-30.153;  USA  Classic,  Inc.. 
Stantonville.  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  18. 
1993. 

TA-W-29,889:  American  Battery  Tubes. 
Inc.,  Weddington.  NC  (Formerly  at 
Charlotte,  NC) 


JMI 
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A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  11, 

1993. 

TA-W-29,886;  Mascotech  Forming 
Technologies,  Roseville,  MI 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  2, 

1993. 

TA-W-29,893;  Producers  Service  Corp.. 
Zanesville,  OH 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  11, 

1993. 

TA-W-30.093:  Lipe  FtoUway  Corp.. 
Liverpool,  NY 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  22. 

1993. 

TA-W-29.861:  BP  Exploration  8-  OiF. 
Inc.,  Headquartered  in  Houston,  TX 
&  Other  Locatkms  in  the  FoDowing 
States:  A;  AK,  B;  LA^QTX 
A  certification  was  issued  covering  all 

workers  separated  aa  oc  after  June  5, 

1994. 

TA-W-30: 109;  USA  Ciossic,  Inc., 
Corinth.  MS  6^  in  the  Following 
Other  Locations  A;  Berry,  AL,  B; 
Waterloo.  AL.  Q  New  York,  NY 
A  certification  was  issued  covering  all 

workers  separated  on  oi  after  )u}y  5. 

1993. 

TA-W-29.977;  USA  Classic,  Inc., 
Counce.  TN 
A  certification  was  issued  covermg  all 

workers  separated  on  or  after  May  13, 

1993. 

TA-W-30.031  a  A.  B;  Halliburton 
Energy  Services  (A  Halliburton 
Company),  Abilene,  TX,  Houston, 
TX&All  Other  Operations  in  the 
State  of  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  14. 

1993. 

TA-W-30. 010  6-  A.  TA-W-30.011.  TA- 
W-30,012  &■  A:  Halliburton  Energy 
Services  (A  Halliburton  Company}, 
Northslope.  AK.  &  All  Other 
Operations  in  the  State  of  AK, 
Northport.  AL.  Fort  Smith.  AR.  6- 
All  other  Operations  in  the  State  of 
AR 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  14, 

1993. 

TA-W-30,013  6-  A.  TA-W-30.014  S- A; 
Halliburton  Energy  Services  (A 
Halliburton  Company)  Bakersfield, 
CA  &■  All  Other  Operations  in  the 
State  of  CA.  Brighton.  COSrAlI 
Other  Operations  in  the  State  of  CO 
A  certification  was  issued  covering  all 

workers  separated  ox\  or  after  June  14, 

1993. 


TA-W-30M5.  TA-W-30,01S  fr  A.  TA- 
W-30,01 7,  TA-W-30,01&  &■  A; 
Halliburton  Energy  Services  (A 
Halliburton  Company),  fay,  FL, 
FLora,  IL&All  Other  Operations  in 
the  State  oflL.  Evansville,  IN.  Great 
Bend,  KS&-A11  Other  OperatioRS  in 
the  State  of  IN 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  14> 

1993. 

TA-W-30.019,  TA-W-30.020  6- A,  TA- 
W-30.021  6- A,  TA-W-30.022  &  A; 
Halliburton  Energy  Services  (A 
Halliburton  Company!,  Paintsville, 
KY,  Abbevilie,  LA&AU  Other 
•       Operations  in  the  State  of  LA, 
Kalkaska.  Ml  a- All  Other 
Operations  in  the  State  ofMJ, 
Jackson,  MS  &  AB  Other  Operatitms 
in  the  State  of  MS 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  juoe  14, 

1993. 

TA-W-30,023.  TA-W-30.024,  TA-W- 
304f25,  TA-W-3O,02€  6- A.- 
Halliburton Energy  Services  (A 
Halliburton  Company),  Havre.  MT. 
Swannanoo,  NC,  Wiltslon,  ND, 
Artesia,  NM  &  AH  Other  Operations 
in  the  State  of  NM 
A  certification  was  issued  covering  all 

workers  separated  rai  or  after  June  14, 

1993w 

TA-W-30,027  a  A.  TA-W-30 ^29  ^A. 
TA-W-20.029  &■  A,  TA-3O,03O: 
Halbbttrton  Energy  Services  (A 
Halliburton  Company),  Ctanbridge. 
OHfrAil  Oihet  Operations  in  the 
StateofCai.Bunv^lat.OKS'AU 
Other  Operations  in  the  State  of  CHC, 
Grove  City,  PA  &■  All  Other 
Operatiorts  in  the  State  of  PA, 
Helenwood,  TN 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  14. 

1993. 

TA-W-30,032,  TA-W-30,033,  TA-W- 
30,034,  TA-W-30,035  &■  A.TAr-W- 
30,036  GrA;  Halhburton  Energy 
Services,  (A  Halliburton  Company), 
Vernal,  UT,  Norton,  VA.  Kirkland, 
WA.  Bkte  Creek.  WV&Atl  Other 
Operations  in  the  State  of  WV  6-  Alt 
Other  Operations  in  the  State  of 
WV,  Casper,  WY  6-  All  Other 
Operations  in  the  State  of  WY 
A  certificatioD  was  issued  covering  at) 

workers  separated  on  or  after  June  14, 

1993. 

TA-W-30. 141;  Julius  Simon  Buffalo. 
Inc..  Belton.  SC 
A  certification  was  issued  co vexing  ail 

workers  separated  on  or  after  July  12, 

1993. 

TA-W-3aj076;  Friskies  Petcore  Co., 
Plymouth,  MA 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  20, 
1993. 
TA-W-29,522;  Bull  HN  Information 

Systems,  Inc.,  Billerica,  h4A 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
4, 1993. 
TA-W-29,860,  TA-W-29,860A  Br  B;  Bull 

HN  Information  Systems,  Inc., 

Lawrence,  MA,  Brighton.  MA, 

Pboenix.AZ 
A  certification  wa«  issued  covering  all 
workers  separated  on  or  after  April  25, 
1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreemcjat 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA— 
TAA)  aiid  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  aa  amended,  the 
Department  of  Labor  presents 
summaries  of  detenninatioas  regarding 
eligibility  to  apply  ka  NAFTA-TAA 
issued  during  the  month  of  August 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  foikwying  group 
eligibility  requiretnaots  <rf  Section  250 
of  the  Trade  Act  must  be  oiet: 

(1)  that  •  significant  number  or 
proportion  of  the  wockcn  in  the 
workers'  firm,  or  an  ^yptopriate 
subdivision  thereol.  Cincluding  workers 
in  any  agricultural  firm  or  apf»opriate 
subdivision  thereof)  have  beutme  totally 
or  partially  separated  from  employment 
and  either — 

(A\  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(B)  that  imports  from  Mesdco  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivison  have  increased. 

(C)  that  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivison; 
or 

(2)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivisioa 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-OOOl  78;  Lefgett  &>  Piatt. 

Inc.,  Fashion  Bed  Group,  Chicago, 

IL 
The  investigation  revealed  that 
criteria  (3)  &  criteria  (4)  were  not  met 


There  was  no  shift  in  production  fi-om 
the  workers'  firm  to  Mexico  or  Canada 
during  the  relevant  period.  The 
investigation  revealed  that  production 
declined  at  the  subject  firm  in  1993  & 
during  the  first  six  months  of  1994  & 
that  company  imports  &  beds  & 
accessories  increased  during  these  time 
periods.  However,  the  company  imports 
were  not  from  Mexico  or  Canada. 
NAFTA-TAA-00180;  Occidental 
Chemical  Corp.,  Agricultural 
Products  Group,  White  Springs,  FL 

The  investigation  revealed  that 
criteria  (1)  was  not  met  in  conjunction 
with  the  requirements  of  Section 
506(b)(2)  of  the  Act.  No  worker 
separations  occurred  at  the  subject  firm 
on  or  after  December  8, 1993.  the 
earliest  reachback  date  for  coverage 
under  the  NAFTA-TAA  program. 
NAFTA-TAA-O0174;  Keyes  Fibre  Co., 
Van  Leer  Corp.,  Sacramento,  CA 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
Worker  separations  at  the  Sacramento, 
CA  plant  of  Keyes  Fibre  Co  were  a  result 
of  a  corporate  restructuring  effort  to 
utilize  more  efficiently  the  capacity  of 
all  company  plants.  Tlie  production  of 
rough-molded  products  &  smooth- 
molded  FoodService  products  was 
transferred  fi-om  the  subject  plant  to 
other  domestic  plants  of  Keyes  Fibre  Co. 
NAFTA-TAA-00179;  Pet  Connection, 
Gun  Barrel  City,  TX 

The  investigation  revealed  that  the  . 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  did  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00177;  Bell  Sports,  Inc., 
Vistalite  Div.,  Lancaster,  PA 

A  certification  was  issued  covering  all 
v.'prkers  of  VistaLite  Division  of  Bell 
Sports.  Inc..  Lancaster,  PA.  separated  on 
or  after  December  8.  1993. 
NAFTA-TAA-OOl  76;  A.O.  Smith 

Electrical  Products  Co.,  Mebane,  NC 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  fractional 
horsepower  motors  on  Lones  720  and 
722  at  the  Mebane  NC  plant  of  A.O. 
Smith  Electrical  Products  Co  separated 
on  or  after  December  8, 1993.     . 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  August, 
1994.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 


4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210  diu-ing  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  August  24,  1994. 

Violet  L.  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 
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Federal-State  Unemployment 
Compensation  Program: 
Unemployment  Insurance  Program 
Letters  lnte«T>reting  Federal 
UnemploytTiont  Insurance  Law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to 
unemployment  compensation  as  part  of 
its  role  in  the  administration  of  the 
Federal-State  imemployment 
compensation  program.  These 
interpretations  are  issued  in 
UnemplojTneiit  Insurance  Program 
Letters  (UIPLs)  to  the  State  Emplojinent 
Security  Agencies  (SESAs).  The  UIPL 
described  below  is  published  in  the 
Federal  Register  in  order  to  inform  the 
public. 

UnemplojTnent  Insurance  Program 
Letter  No.  41-94 

.    This  UIPL  advises  SESAs  of  the 
actions  which  must  be  undertaken  by 
States  in  order  to  meet  the  requirements 
of  Sections  303(a)(10)  and  303(j)  of  the 
Social  Security  Act  (SSA).  Compliance 
with  the  provisions  of  the  SSA  is  a 
coridition  for  the  receipt  of 
administration  grants  for  the  operation 
of  the  Unemployment  Insurance 
program.  -      . 

Sections  303(a)(10)  and  303(j)  were 
added  to  the  SSA  by  Pubfic  Law  103- 
152.  Under  Section"303(j),  SSA.  States 
are  required  to  establish  and  utilize  a 
system  of  profiling  all  new  claimants  for 
regular  UC  in  order  to  identify  those 
claimants  most  likely  to  exhaust  regular 
UC  and  iirneed  of  reemplov^nent 
services  in  order  to  obtain  new  work. 
Section  303(a)(10).  SS.\,  also  requires  . 
that  an  individual  identified  pursuant  to 
the  profiling  system  must  participate  in 
reemployment  services  as  a  condition  of 
UC  eligibility. 

Dated:  August  26,  1994. 
Doug  Ross, 
Assistant  Secretary  of  Labor. 

Directive:  Unemployment  Insurance 

Program  Letter  No.  4 1-94 
To:  All  State  Employment  Security 

Agencies 


From:  Mary  Ann  Wyrsch.  Director, 
LlnemplojTnent  Insurance  Service 

Subject:  Unemployment  Insurance 
Program  Requirements  for  the  Worker 
Profiling  and  Reemployment  Ser\ices 
System 

1.  Purpose.  To  provide  guidance  on 
Unemployment  Insurance  (UI)  program 
requirements  for  the  Worker  Profiling 
and  Reemployment  Services  system. 

2.  References. 

a.  Laws.  Title  III  of  the  Social  Security 
Act  (SSA);  Section  4  of  Public  Law 
(P.L.)  103-152;  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970  (EUCA)';  5  U.S.C.  8501  et 
seq.;  and  Title  III  of  the  Job  Training 
Partnership  Act  (JTPA),  "Empiox  nient 
and  Training  Assistance  for  Dis-l.j.ated 
Workers." 

b.  Issuances.  Unemployment 
Insurance  Program  Letter  (UIPL)  No.  13- 
94,  dated  January  28,  1994;  UIPL  13-94, 
Change  1,  dated  April  15, 1994;  and  the 
Secretar)''s  Standard  for  Claim 
Determinations,  Part  V,  Employment 
Security  Manual,  Section  6010  ef  seq. 

3.  Background.  On  November  24. 
1993.  the  President  signed  into  law  the 
Unemplovment  Compensation 
Amendments  of  1993  (P.L.  103-152) 
which  added  Sections  303{a)(10)  and 
303(j)  to  the  SSA.  Botb  of  these  new 
sections  contain  requirements  States 
must  meet  as  a  condition  of  States 
receiving  Ul  grants.  (The  text  of  both 
sections  is  contained  in  the 
Attachment.)  Under  Section  30.11  j)(l), 
SSA,  the  State  must: 

•  Identify  which  claimants  will  be  likely  lo 
exhaust  regular  Ul  and  will  need  job  search 
assistance  services  to  make  a  successful 
transition  lo  new  emplo\inent. 
(Subparagraph  (A)  of  section  303(j)(l),  SS.\.) 

•  Refer  the  claimants  so  identified  to 
reemplo_\Tnenf  .services,  such  as  job  search 
assistance  services,  available  under  any  State 
or  Federal  law.  (Subparagraph  (B)  of  Sec'ion 
303(i)(l).SSA.) 

•  Collect  follow-up  information  rela'mg  to 
the  services'  received  by  suth  claimants  and 
their  employment  outcomes  and  use  the 
information  for  future  profiling. 
(Subparagraph  (C)  of  Section  303(i)(l).  SS.\.) 

•  Meet  "such  other  requirements  as  the 
Secretary  of  Labor  determines  are 
•appropriate."  (Subparagraph  (D)  of  Section 
303(jKl).SSA.) 

In  addition.  Section  303(a)(10),  SSA.. 
requires  claimants  to  participate  in 
reemployment  services  to  which  they 
have  been  referred  as  a  condition  of  UI 
eligibility.  P.L.  103-152  requires  the 
Secretary  of  Labor  to  provide  technical 
assistance  and  advice  to  the  States  in 
implementing  the  worker  profiling 
systems. 

One  of  the  principal  aims  of  the 
profiling  system  is  to  provide 
reemployment  ser\'ices  to  certain 
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claimants  through  an  "early 
Intervention"  processes.  That  is, 
claimants  who  are  unlikely  to  return  to 
their  previous  jobs  or  occupations  will 
be  identified  and  given  assistance  early 
in  their  claims  series.  This  approach  is 
expected  to  facilitate  an  early  return  to 
employment  and  savings  to  each  state's 
imemployment  fund. 

In  response  to  this  legislation,  the 
U.S.  Department  of  Labor  (Department) 
has  launched  a  major  initiative  to 
establish  an  integrated,  comprehensive 
worker  profiling  and  reemployment 
services  system  involving  various 
programs,  including  the  UI, 
Employment  Service,  and  Title  III,  JTPA 
programs.  To  this  end,  information 
describing  how  a  recommended 
integrated  system  might  operate  was 
issued  to  the  States  through  the 
Department's  Regional  Offices.  (This 
recommended  system  followed  the 
overall  approach  embodied  in  the 
proposed  Reemployment  Act  of  1994.) 
However,  since  the  SSA  amendments 
create  specific  requirements  as  a 
condition  of  receiving  UI  administrative  . 
grants,  it  is  necessary  to  provide 
guidance  to  States  concerning  what 
actions  must  be  taken  concerning  the  UI 
program.  This  issuance  provides 
definitive  guidance  concerning  these 
actions. 

Among  other  things,  this  UIPL 
describes  the  minimum  required 
profiling  system  for  identifying  and 
referring  claimants.  That  the  States  must 
use  this  required  profiling  system  does 
not,  however,  abridge  the  States' 
authority  to  use  other  methods,  not 
related  to  the  minimum  system,  for 
identifying  claimants  for  referral.  For 
example,  assuming  a  service  provider 
has  twenty-five  slots,  a  State  may  refer 
only  fifteen  claimants  identified  under 
the  minimum  required  profiling  system 
to  the  provider  if  the  State  eiIso  refers 
ten  claimants  using  whatever  methods  it 
deems  appropriate. 

4.  Overview  of  Profiling  and 
Reemployment  Services  System.  Federal 
law  does  not  specify  a  detailed  structure 
for  the  profiling  and  reemployment 
services  system.  That  is  left  to  the 
States.  However,  in  order  to  meet  the 
statutory  requirements  and  coordinate 
between  the  various  employment  and 
training  programs,  the  I)epartment 
anticipates  that  the  following  general 
structure  will  be  used  by  all  States: 

•  The  UI  agency  will  profile  all  claimants 
to  identify  those  likely  to  exhaust  regular  UI 
and  in  need  of  reemployment  services. 

•  To  the  extent  that  reemployment  services 
are  available,  the  "identified"  claimants  will 

■  either  be  immediately  referred  to  these 
services  or  placed  in  a  selection  pool  from 
which  a  referral  may  later  be  made. 


•  Services  will  begin  with  an  orientation 
session  advising  claimants  of  the  availablility 
and  benefit  of  reemployment  services,  and,  if 
appropriate,  an  individual  assessment  of 
each  claimant's  needs.  Based  on  an 
individual  service  plan,  the  claimant  may  be 
referred  to  reemployment  services  tailored  to 
the  individual's  needs. 

•  The  entity  providing  the  reemployment 
services  will  promptly  provide  the  UI  agency 
with  any  necessary  information  relating  to 
the  claimants'  continuing  eligibility  for  UI. 

5.  Arrangements  with  Service 
Providerfs).  Under  the  authority  granted 
by  Section  303(j)(l)(D},  SSA,  which 
allows  the  Secretary  to  establish  other 
requirements  as  are  determined 
appropriate,  the  Department  has 
determined  that  State  UI  agencies  are  to 
establish  certain  arrangements  with  the 
entities  providing  reemployment 
services.  When  the  UI  agency  is  not  part 
of  the  same  overall  State  agency  ds  the 
service  provider  (for  example,  an 
employment  security,  agency  or 
executive  department),  the  Department 
recommends  that  these  arrangements  be 
in  a  written  agreement.  Arrangements 
must  be  made  in  two  areas:  The  number 
of  claimants  to  be  referred  to  the 
provider  and  the  information  the 
provider  must  forward  to  the  UI  agency. 

a.  Number  of  Claimants  Referred.  The 
burden  of  reporting  to  service  providers 
should  not  be  placed  upon  claimants 
when  services  are  not  available. 
Similarly,  service  providers  should  not 
be  required  to  expend  time  and 
resources  working  with  referred 
claimants  when  services  are  not 
available  for  them.  Therefore,  there 
must  be  a  balance  between  the  available 
supply  of  services  and  referrals  to  these 
services.  To  avoid  excessive  referrals, 
the  agreement  must  provide  a  method 
for  assuring  that  the  number  of 
claimants  referred  to  the  provider  is 
based  on  the  number  the  provider  is 
able  to  serve. 

Section  303(j)(l)(B),  SSA,  only 
requires  the  referral  to  "available" 
reemployment  services  of  claimants 
identified  as  likely  to  exhaust  regular  UI 
and  who  need  job  search  assistance. 
Therefore,  the  State  will  meet  the 
requirements  of  Section  303(j)(l)(B), 
SSA,  when  the  supply  of  services  and 
referrals  to  these  services  is  balanced. 

b.  Receipt  of  Information.  New 
Section  303(a)(10),  SSA,  requires  that 
claimants,  identified  and  referred  to 
reemployment  services  through 
profiling,  participate  in  such  services,  or 
in  similar  services,  as  a  condition  of  UI 
ehgibility.  Also,  Section  303(a)(1),  SSA, 
requires  "methods  of  administration 

•  *  *  as  are  found  by  the  Secretary  to 
be  reasonably  calculated  to  insure  full 
payment  of  unemployment 


compensation  when  due."  This  means 
the  UI  agency  must  have  methods  of 
administration  for  obtaining  eligibility 
information  from  service  providers  and 
for  promptly  determining  ehgibility 
based  on  this  information.  To  ensure 
service  providers  meet  the  UI  agency's 
needs,  arrangements  must  exist  for  the 
prompt  provision  of  any  necessary 
eligibility  information  concerning 
participation  or  availability.  States  also 
will  need  to  establish  methods  of 
administration  for  obtaining  this 
information  when  claimeints  are 
attending  "similar  services"  as 
discussed  in  item  lib. 

Further,  as  discussed  in  item  12 
below.  States  must  provide  information 
to  this  Department  related  to 
reemployment  services  received  by 
claimants  and  employment  outcomes. 
Arrangements  must  be  made  for  the 
provision  of  this  information. 

6.  Definition  of  "Reemployment 
Services." The  second  conference  report 
for  Public  Law  103-152,  which  added 
Sections  303(a)(10)  and  303(j)  to  the 
SSA,  describes  "reemployment 
services"  as  including — 

Job  search  assistance  and  job  placement 
services,  such  as  counseling,  testing,  and 
providing  occupational  and  labor  market 
information,  assessment,  job  search 
workshops,  job  clubs  and  referrals  to 
employers,  and  othersimilar  services.  [H.R. 
Conf  Rep.  No.  404. 103rd  Cong..  1st  Sess.  5 
(1993)1 

Reemployment  services  need  not 
include  skills  and  education  training. 
Therefore,  States  are  not  required  to 
apply  the  participation  requirement 
discussed  in  item  11. a.  to  such  training 
even  if  claimants  are  referred  to  such 
training  through  the  worker  profiling 
and  reemployment  services  system. 

Orientation  and  assessment  activities 
are  both  reemployment  services  for 
purposes  of  Sections  303(a)(10)  and 
303(j)  SSA.  Orientation  is  a  service 
since  claimants  are  made  aware  of  why 
services  are  available  and  what  the 
services  are  and,  as  a  result,  are  able  to 
participate  in  the  identification  of 
appropriate  services  to  assist  them  in 
returning  to  employment.  Assessment  is 
a  service  since  it  identifies  the  specific 
needs  of  each  claimant.  Assessment  is 
also  listed  as  a  reemployment  service  in 
the  Committee  Report. 

7.  Benefit  Rights  Inteniew  (BRI). 
Under  the  Secretary's  Standard  for 
Claim  Determinations,  individuals  who 
may  be  entitled  to  UI  must  be  provided 
information  as  will  reasonably  afford 
them  an  opportunity  to  know,  establish 
and  protect  their  rights  under  the  UI  law 
of  the  State.  Therefore,  BRI  information 
provided  to  claimants  during  the  initial 
claims  taking  process  must  advise 


claimants  of  the  possible  consequences 
of  failure  to  report  or  to  participate  in 
any  reemployment  services  to  which 
they  may  be  referred. 

8.  Identifying  Claimants  Likely  to 
Exhaust  and  in  Need  of  Reemployment 
Services 

a.  Who  is  to  be  Profiled.  Section 
303(j)(l)(A),  SSA,  requires  that  State 
agencies  establish  and  utilize  a  system 
of  profiling  "all  new  claimants  for 
regular  compensation"  (i.e.,  rfegular  UI) 
that  "identifies  which  claimants  will  be 
likely  to  exhaust  regular  compensation 
and  will  need  job  search  assistance 
services  to  make  a  successful  transition 
to  new  employment." Based  on  the 
plain  language  of  Section  303(j)(l)(A), 
all  claimants  for  regular  UI  must  be 
profiled. 

The  term  "regular  compensation"  is 
defined  in  Section  205(2),  EUCA,  as 
"compensation  payable  to  an  individual 
under  any  State  unemplo>Tnent 
compensation  law  (including 
compensation  payable  pursuant  to  5 
U.S.C.  chapter  85),  *  *  *  other  than 
extended  compensation  and  additional 
compensation."  Through  the  reference 
to  5  U.S.C.  chapter  85,  the  phrase  "all 
new  claimants  for  regular 
compensation"  includes  claimants  filing 
for  UI  for  ex-servicemembers  (UCX)  and 
Federal  employees  (UCFE).  The  phrase 
"all  new  claimants  for  regular 
compensation"  includes  all  intrastate, 
interstate  and  combined-wage 
claimants.  ' 

The  Department  will  work  with  the 
States  in  developing  arrangements  for 
profiling  interstate  claimants.  In 
determining  whether  to  take  action 
against  a  State  which,  is  not  profiling 
and  referring  interstate  claimants,  the 
Department  will  take  into  account  the 
feasibiUty  of  such  State  taking 
appropriate  action. 

b.  Who  is  to  be  Identified.  The 
profiUng  system  must  be  structured  so 
as  to  identify  which  claimants  will  be 
likely  to  exhaust  regular  UI  and  will 
need  job  search  assistance  services  to 
make  successful  transition  to  new 
emplojTnent.  If  a  claimant  is  not 
permanently  laid  off,  there  is  no  need 
for  job  search  assistance  to  make  a 
"transition  to  new  employment"  and     .  . 
the  likelihood  of  exhaustion  also 
decreases.  Similarly,  if  jobs  exist  in  the 
current  industry  or  occupation,  then  the 
claimant  is  less  Ukely  to  exhaust  and  to 
need  job  search  assistance  to  make  a 
"transition  to  new  employment."  The     - 
word  "transition"  as  used  in  Section 
303(j)(l),  SSA.  indicates  that  the 
requirement  for  participation  in 
reemployment  services  is  not  aimed  at 
claimants  who  are  merely  between  jobs 
in  the  same  industry  or  occupation,  but 


instead  at  claimants  who  are  having  to 
make  a  "transition"  to  jobs  in  a  different 
industry  or  occupation. 

As  a  result  of  this  analysis,  the 
Department  has  determined  the 
following  minimum  requirement:  A  . 
State  profiUng  system  must  identify  all 
new  claimants  for  regular  UI  who  are 
permanently  laid  off  (and  who  are. 
therefore,  likely  to  exhaust).  From  the 
claimants  so  identified,  the  State  must 
further  identify  at  least  one  of  the 
following:  (1)  'Those  claimants  who  are 
unUkely  to  return  to  their  previous 
industry  or  (2>  those  claimants  who  are 
unlikely  to  return  to  their  previous 
occupation. 

Claimants  identified  under  the 
minimum  required  profiling  system 
described  above  will  also  be  "eligible 
dislocated  workers"  under  Section 
303(a)(1)(A)  of  TitleJII,  JTPA.  This 
section  define;?  the  term  "ehgible 
dislocated  workers"  to  mean 
individuals  who  "have  been  terminated 
or  laid  off  or  who  have  received  a  notice 
of  termination  or  layoff  fi-om 
employment,  are  eligible  for  or  have 
exhausted  their  entitlement  to 
unemployment  compensation,  and  are 
unlikely  to  return  to  their  previous 
industry  or  occupation."  Claimants 
identified  through  the  minimum 
profiling  system  described  above  are — 
as  are  certain  "eligible  dislocated 
workers"-— permanently  laid  off  from 
employment,  eligible  for  UI,  and 
unlikely  to  return  to  their  previous 
industry  or  occupation.  Therefore, 
claimants  identified  through  the 
minimum  required  profiling  system  will 
also  be  "eUgible  dislocated  workers"  for 
purposes  of  Title  III,  JTPA. 
c.  How  Claimants  are  to  be  Identified 
(1)  Variables.  The  use  of  certain  types 
of  variables  is  required  to  ensure  that 
claimants  identified  are  permanently 
laid  off  and  unlikely  to  return  to  their 
previous  industry  or  occupation.  The 
use  of  other  variables  is  optional.  In 
addition,  the  use  of  certain  variables  is 
prohibited. 

Under  the  minimum  required 
profiling  system,  the  following  variables 
must  be  used: 

•  First  Payment  for  Total  or  Part-Total 
Unemployment:  Since  claimants  cannot 
exhaust  IJl  unless  they  are  first  eligible  for 
UI,  the  use  of  this  variable  is  required. 
Claimants  receiving  first  payments  for  partial 
claims  are  not  required  to  be  identified  for 
referral  since  there  has  been  no  separation 
from  employment. 

First  payment  to  some  claimants  will  occur 
late  in  their  claims  series  due  to  appeals, 
wage  investigations  or  other  causes.  Since,  as 
noted  in  item  8. a,  "all  new  claimants"  for  UI 
must  be  profiled,  claimants  receiving  late 
payments  must  be  profiled.  However,  given 


that  the  profiling  system's  goal  of  early 
inter\ention  will  not  be  achieved  for  ihesje 
claimants.  States  have  the  option  of 
introducing  an  additional  variable  to  the 
profiling  system  which  would  exclude 
claimants  who  receive  first  payments  efter  a 
certain  period  of  time  (for  example,  5  weeks). 

•  Recall  Status:  Since  claimants  who  are 
on  recall  will  not  need  reemployment 
ser\ices  and  are  less  likely  to  exhaust  UI,  the 
use  of  this  variable  is  required. 

•  Hiring  Halls:  Claimants  making 
exclusive  use  of  a  union  hiring  hall  will  not 
need  reiemployment  ser\ices  since  these 
claimants  are  expecting  to  find  work  in  their 
current  occupation.  If  union  hiring  halls  are 
used  in  the  State,  then  the  State  must  use  this 
variable. 

Claimants  remaining  after  these  three 
variables  are  applied  will  be  passed 
through  either  a  statistical  modeling  or 
characteristic  screening  process  to 
determine  difficulty  in  finding 
reemployment.  (See  item  8.c.(2)  below.) 
Following  are  variables  which  tho 
Department  has  identified  for  use  in  this 
process: 

•  Ecfuaition;  Educational  level  is  closely 
associated  with  reemployment  difficulty. 
Generally,  claimants  with  less  education  are 
more  likely  to  exhaust.  Use  of  this  variable 
is  a  State  option. 

•  Job  Tenure:  This  is  a  measure  of  a 
claimant's  attachment  to  a  specific  employer. 
Studies  show  that  the  longer  a  worker's 
specific ^ob  attachment,  the  more  difficult  it 
is  to  find  equivalent  employment  elsewhere. 
Use  of  this  variable  is  a  State  option. 

•  //idustry;  A  claimant's  search  for 
employment  is  affected  by  the  former 
industry  of  employment.  Claimants  who 
worked  in  industries  that  are  declining, 
relative  to  others  in  the  State,  experience 
greater  difficulty  in  obtaining  new 
employment  than  claimants  who  worked  in 
expanding  industries.  States  must  use  either 
this  variable  or  "occupation." 

•  Occupation:  Workers  in  low  demand 
occupations  experience  greater 
reemployment  difficulty  than  workers  in 
occupations  with  higher  demand.  States  must 
use  either  this  variable  or  "industry." 

•  Uemployment  Rate:  Dislocation  and 
reemplo>Tnent  difficulty  are  closely  related  to 
economic  conditions,  as  measured  by 
unemployment  rates.  In  areas  with  high 
unemplo>Tnent.  unemployed  workers  will 
have  greater  difficulty  becoming  reemployed 
than  those  workers  in  areas  with  low 
unemplo>Tnent,  even  if  all  other  conditions 
are  equal.  Use  of  this  variable  is  a  State 
option. 

To  summarise,  under  the  minimum 
required  profiling  system.  States  must 
use  first  pajTnent.  recall  status,  hiring 
halls  (if  they  are  used  in  the  State),  and 
either  industry  or  occupation  to  identify 
claimants  for  purposes  of  referral  to 
reemployment  services.  Using  the  above 
optional  variables  will  decrease  the 
number  identified  under  the  profiling 
system:  however,  the  result  will  be  a 
greater  precision  in  identification.  The 
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Department  will  notify  States  if  any 
additional  optional  variables  are 
identified. 

Finally,  a  profiling  system  may  not 
produce  results  which  discriminate  in 
violation  of  any  Federal  or  State  law  or 
which  otherwise  unfairly  favors  some 
claimants  over  those  similarly  situated 
with  respect  to  their  need  for 
reemployment  services.  To  this  end, 
under  the  authority  granted  by  Section 
303(j)(l)(D),  SSA,  which  allows  the 
.  Secretary  to  establish  other 
requirements  as  are  determined 
appropriate,  the  Department  has 
determined  that  the  following  elements 
may  not  be  used  in  the  profiling  system: 
Age,  race,  ethnic  group,  sex,  color, 
national  origin,  disability,  religion, 
pohtical  affiUation  and  citizenship. 

(2)  Statistical  Modeling  versus 
Characteristic  Screening.  Statistical 
modeling  uses  a  set  of  variables  in 
combination  simultaneously.  Each 
variable  receives  a  weight  (or 
"coefficient")  that  has  been  established 
by  a  statistical  process.  The  weighted 
average  produces  a  ranking. 
Characteristic  screening,  on  the  other 
hand,  uses  each  variable  as  an  exclusion 
variable.  That  is,  depending  on  whether 
the  answer  is  "yes"  or  "no"  to  a  given 
question,  claimants  will  be  either 
included  or  excluded.  Unlike  statistical 
screening,  no  ranking  is  produced. 

Referral  to  services  based  on 
statistical  modeling  wall  be  based  on  a 
numerical  score  since  the  higher  the 
score,  the  more  likely  the  claimant  will 
exhaust  and  the  greater  the  need  for 
services.  If  claimants  have  the  same 
scores,  and  there  are  not  sufficient 
opportunities  to  participate  in 
reemployment  services.  States  must 
randomly  select  among  those  claimants 
for  referral  to  assure  claimants  are 
treated  equitably  and  the  profiling 
system  is  legally  defensible.  Since 
claimants  identified  through 
characteristic  screening  caimot  be 
ranked.  States  using  this  system  must 
also  randomly  select  from  among  the 
identified  claimants  for  referrals.  Under 
the  authority  granted  by  Section 
303(j)(l)(D),  SSA,  which  allows  the 
Secretary  to  establish  other 
requirements  as  are  determined 
appropriate,  the  Department  has 
determined  that  random  selection  is 
required  for  use  in  profiling  systems. 

The  Department  encourages  the  use  of 
statistical  models  since  they  are  more 
efficient  and  precise  in  identifying 
claimants  as  well  as  easier  to  manage 
and  adapt.  However,  States  may  use 
characteristic  screening.  Whichever 
system  is  used,  each  State  must  assure 
that  the  system  implemented  in  fact 
identifies  claimants  who  are 
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permanently  laid  off  and  unlikely  to 
return  to  work  in  either  their  previous 
industry  or  occupation. 

9.  The  Selection  Pool.  Under  the 
profiling  system  anticipated  by  the 
Department  (see  item  4),  all  claimants 
identified  in  accordance  with  the 
requirements  of  Section  303(j)(l),  SSA, 
will  be  either  immediately  referred  to 
reemployment  services  or,  if  services  are 
not  available,  placed  in  a  selection  pool. 
Claimants  in  the  selection  pool  may  be 
referred  to  services  at  a  latter  date. 

As  noted  in  the  backgroimd  section, 
early  intervention  is  one  of  the  principal 
aims  of  the  worker  profiling  and 
reemployment  services  initiative. 
Holding  claimants  in  the  pool  for  more 
than  a  minimum  period  of  time  will  not 
achieve  this  early  intervention. 
Therefore,  the  Department  recommends 
that  claimants  be  removed  from  the 
selection  pool  after  4  weeks. 

In  addition,  the  Department 
recognizes  that  large-scale  permanent 
layoffs  and  plant  closings  do  not  occtir 
at  regular  intervals.  Therefore,  there 
may  be  times  when  a  State  elects  to 
retain  claimants  in  the  pool  for  longer 
periods.  States  may  also  elect  to  vary  the 
length  of  time  individuals  are  held  in 
the  pool  by  locality  within  the  State. 

10.  Notifications  of  Referrals  to 
Reemployment  Services.  Notification  to 
claimants  of  referrals  to  reemployment 
services  should  occur  only  if  a  referral 
is  actually  made.  (It  is  not  necessary  to 
notify  claimants  that  they  have  been 
placed  in  the  selection  pool  since  they 
are  not  required  to  take  any  action  until 
a  referral  is  made.)  These  notification 
and  referral  notices  must  be  in  writing 
and  must  advise  claimants: 

•  That  they  have  been  identified  as  likely 
to  need  reemployment  services  in  order  to 
make  a  successful  transition  to  new 
employment. 

•  When  and  where  to  report  for  the 
services. 

•  To  bring  all  relevant  information 
concerning  ongoing  or  recently  completed 
reemployment  services  or  current  training  in 
which  they  have  participated  and  believe 
would  help  them  return  to  work. 
Alternatively,  States  may  choose  to  have 
certain  claimants,  such  as  those  already  in 
training,  contact  the  UI  agency  first.  Either 
way,  the  notice  must  clearly  explain  what 
information  the  claimant  is  expected  to 
provide  and  to  whom. 

•  That  failure  to  participate  in 
reemployment  services  may  result  in  denial 
ofUI. 

Each  State  must  maintain  a  record  of 
each  claimant  referral  notification  in  the 
same  maimer  that  it  would  any  other 
formal  correspondence  that  is  pertinent 
to  the  adjudication  of  UI  eligibihty 
issues. 


11.  Adjudication  of  Issues  Associated 
With  Profiling  and  Reemployment 
Services 

a.  Participation  Requirement.  Section 
303(a)(10),  SSA.  creates  a  requirement 
that  "as  a  condition  of  eligibility  for 
regular  compensation  for  any  week,  any 
claimant  who  has  been  referred  to 
reemployment  services  *  •  * 
participate  in  such  services  or  similar 
services."  (Emphasis  added.)  The 
Department  interprets  the  phrase  "for 
any  week"  to  mean  that  a  claimant  must 
participate  in  reemployment  services  (as 
defined  in  item  6  above)  only  during  the 
week  or  weeks  that  the  claimant  is 
required  to  attend.  Therefore,  eligibility 
with  respect  to  participation  in 
reemployment  services  is  determined  on 
a  weekly  basis. 

Claimants  must  be  held  ineligible  for 
any  week  in  which  there  is  a  failure  to 
participate  in  reemployment  services 
which  they  are  required  to  attend  unless 
they:  have  justifiable  cause,  have 
completed  such  services,  or  are 
attending  similar  services,  as  discussed 
below.  Federal  law  does  not  require, 
however,  that  the  maximum  UI  benefit 
amount  be  reduced. 

Federal  law  does  not  require  State  UI 
laws  to  provide  for  a  finding  of 
ineligibility  when  claimants  are  no 
longer  required  to  participate.  For 
example,  a  claimant  may  refuse  to 
participate  during  one  week  and  be  held 
ineligible  for  that  week.  If  the  claimant 
is  required  to  peirticipate  the  next  week 
and  again  refuses,  then  the  claimant  will 
continue  to  be  ineligible.  However,  if 
the  claimant  is  not  required  to 
participate  the  next  week,  then  there  is 
no  failure  to  participate  and  the  State  is 
not  required  to  find  the  claimant 
ineligible.  Similarly,  a  claimant  who  has 
refused  to  participate  in  available 
services  and  has  been  held  ineligible 
may  later  agree  to  participate.  In  this 
case,  if  the  services  are  no  longer 
available  to  the  claimant.  Federal  law 
does  not  require  the  claimant  to  be  held 
ineligible  for  any  additional  weeks  since 
there  is  no  longer  a  failure  to 
participate. 

There  is  also  no  failure  to  participate 
when  the  service  provider  relieves 
claimants  of  the  requirement  that  they 
attend.  This  may  occur  when,  for 
example,  a  claimant  notifies  a  provider 
of  an  inability  to  participate  due  to  a 
family  emergency  and  the  service 
provider  advises  the  claimant  that  it  is 
not  necessary  to  participate.  (Note:  This 
may  raise  an  availability  issue  for  the 
week(s)  in  question.  This  is  why  service 
providers  must  provide  information 
concerning  availability  under  item  5.b. 
above.) 


Claimants  are  not  required  to  be  held 
ineligible  if  the  failure  to  participate  is 
minimal  and  does  not  significantly 
affect  their  ability  to  benefit  from  the 
reemployment  services  in  attempting  to 
obtain  new  work.  For  example,  if  a 
claimant  misses  one  hour  of  an  eight 
hour  seminar,  the  State  may  find  that 
this  limited  absence  is  not  a  failiu-e  to 
participate. 

b.  Similar  Services.  Under  Section 
303(a)(10),  SSA.  a  claimant  referred 
under  the  profiling  system  is  not 
required  to  participate  in  reemployment 
services  if  the  claimant  is  participating 
in  "similar  services." 

"Similar  services"  are  reemployinent 
services  that  claimants  are  attending  on 
their  own  initiative.  Examples  of 
"similar  services"  include,  but  are  not 
limited  to.  services  offered  by  a 
company  prior  to  a  permanent  layoff  or 
services  offered  by  private  employment 
agencies.  The  "similar  services"  need 
not  be  identical  to  those  to  which  the 
claimant  was  referred  by  the  State;  they 
need  be  only  reasonably  similar.  The 
quality  of  the  services  being  provided 
should  be  a  relevant  factor  in 
determining  whether  the  ser\'ices  are 
"similar." 

Under  the  Secretary's  Standard  for 
Claim  Determinations,  the  UI  agency  is 
required  to  obtain  and  record  such 
information  as  will  reasonably  insiu-e 
the  payment  of  benefits  to  individuals 
when  due.  Therefore,  the  UI  agency 
must  perform  sufficient  factfinding  to 
determine  if.  in  fact,  the  services  are 
similar.  This  means  the  UI  agency  must 
determine,  among  other  things,  to  what 
services  the  claimant  was  referred  and 
what  the  "similar  services"  are  which 
the  claimant  is  (or  will  be)  attending. 

c.  Exceptions  to  Participation 
Requirement.  Section  303(a)(10),  SSA, 
contains  two  exceptions  to  the 
participation  requirement.  The  first  is 
whether  the  claimant  has  completed 
such  services.  The  second  is  whether 
"justifiable  cause"  exists  for  the 
claimant's  failure  to  participate  in  the 
services.  (Note:  As  indicated  in  item 
ll.b,  there  is  no  participation 
requirement  if  claimants  are 
participating  in  similar  services.) 

(1)  Completion  of  "Such  Services. " 
Section  303(a)(10)(A)  provides  that  a 
claimant  who  has  completed  "such 
services"  is  not  required  to  participate 
in  services  to  which  the  claimant  has 
been  referred.  How  recently  the  services 
were  completed  should  be  considered  in 
making  this  determination  since,  for 
example,  certain  approaches  to  finding 
a  job  may  have  changed  due  to  changing 
labor  market  conditions.  Although  the 
language  "such  services"  appears  to 
refer  to  those  services  to  which  the 


claimant  was  referred,  it  is  reasonable  to 
also  include  the  completion  of  "similar 
services."  Therefore,  the  Department 
interprets  SecUon  303(a)(10)(A),  SSA,  as 
allowing  States  to  consider  the 
completion  of  "similar  services"  as  the 
completion  of  "such  services." 
(2)  Justifiable  Cause.  Section 
303(a)(10)(B)  provides  that  a  claimant 
who  has  "justifiable  cause"  is  not 
required  to  participate  in  services  to 
which  the  claimant  has  been  referred. 
As  noted  in  (1)  above,  although  the 
language  "such  services"  appears  to 
refer  to  those  services  to  which  the 
claimant  was  referred,  it  is  reasonable  to 
also  include  the  completion  of  "similar 
services."  Otherwise,  claimants 
attending  "similar  services"  would  not 
be  relieved  of  the  requirement  to 
participate  when  justifiable  cause  exists. 
Therefore,  the  Department  interprets 
SecUon  303(a)(10)(B).  SSA,  as  allowing 
States  to  consider  justifiable  cause  as  a 
reason  for  not  participating  in  "similar 
services." 

For  purposes  of  ensuring  consistency 
with  Section  303(a)(10),  SSA,  States 
must  apply  the  "reasonable  person"  test 
in  determining  if  justifiable  cause  exists 
for  failure  to  participate.  That  is.  States 
must  determine  if  the  reasons  offered  by 
claimants  for  failure  to  participate  are 
such  that  a  reasonable  person  would  not 
have  participated.  As  in  other  areas 
where  the  "reasonable  person"  test  is 
used,  such  as  failure  to  report  to  the  UI 
office  as  required.  States  must  expect 
the  claimants  take  the  actions  a  prudent 
and  reasonable  person  would  take  prior 
to  concluding  that  participation  is  not 
possible.  For  example,  although  a 
reasonable  person  would  not  be 
expected  to  leave  children  at  home 
imattended,  a  reasonable  person  would 
also  be  expected  to  make  an  effort  to 
obtain  child  care. 

A  finding  of  justifiable  cause  will  last 
only  for  the  period  the  justifiable  cause 
is  relevant.  For  example,  justifiable 
cause  due  to  short  term  illness  will  last 
only  for  the  period  of  the  illness.  There 
may  be  cases  when  the  State  determines 
that  the  justifiable  cause  continues  for  a 
longer  period  or  through  the  life  of  the 
claim,  for  example,  when  the  claimant 
is  in  approved  training  under  State  law. 
(Note:  The  Department  anticipates  that 
claimants  in  approved  training  will  not 
be  required  to  participate  in 
reemployment  services  while  they  are  in 
training.) 

d.  Relation  of  Participation 
Requirement  to  Other  State  Eligibility 
Requirements.  Depending  on  the  nature 
and  extent  of  the  reemployment  services 
in  which  the  claimant  is  participating. 
States  should  apply  other  eligibility 
requirements  in  such  a  way  as  to  not 


overly  burden  the  claimant.  For 
example,  the  State  may  choose  to"  reduce 
the  nimiber  of  work  search  contacts 
required  or  relieve  the  claimant  of  the 
work  search  requirement  during  a 
period  of  participation  in  reemployment 
services,  as  appropriate. 

As  noted  in  UIPL  13-94,  Change  1, 
the  justifiable  cause  exception  does  not 
supersede  State  able  and  available 
requirements,  but  rather  is  an  additional 
eligibility  requirement  related  to 
participation  in  reemployment  services. 
Claimants  may  be  determined  to  have 
justifiable  cause  for  failure  to  participate 
in  reemployment  services;  however, 
they  must  still  meet  a  State's  able  and 
available  requirements  to  be  eligible  for 
UI.  For  example,  although  a  claimant 
who  is  ill  may  have  justifiable  cause  for 
failure  to  participate  in  reemployment 
services,  the  claimant  is  still  subject  to 
the  State's  able  and  available 
requirements  and  may.  as  a  result,  be 
ineligible  for  UI. 

e.  Appeal  Rights.  Under  paragraphs 
(1)  and  (3)  of  Section  303(a),  SSA,  any 
eligibility  determination  that  a  claimant 
has  failed  to  participate  in 
reemployment  services  must  be 
appealable.  In  addition,  all 
determinations  of  UI  eligibility  must 
contain  appeal  rights  in  accordance 
with  the  Secretary's  Standard  for  Claim 
Determinations. 

Although  States  must  allow  claimants, 
to  appeal  denials  for  failure  to 
participate  in  orientation  and 
assessment.  States  are  not  required  to 
permit  claimants  to  contest  the 
propriety  of  the  referral  to  orientation 
and  assessment.  Orientation  and 
assessment  are  aimed  at  determining 
what,  if  any.  additional  reemployment 
services  may  be  needed  by  the 
claimants.  Obviously,  if  claimants  do 
not  report,  this  determination  cannot  be 
made.  In  this  regard,  referrals  to 
orientation  and  assessment  are  similar 
to  reporting  and  "call-in"  requirements. 
Claimants  must,  however,  be  allowed 
to  question  whether  any  ser\'ices 
tailored  to  the  individual  are,  in  fact, 
needed.  If  any  evidence  appears  at  any 
stage  of  the  nonmonetary  detennination 
or  appeals  process  indicating  that  the 
claimant  does  not  need  these  services, 
the  UI  agency  must  take  the  initiative  in 
determining  whether  the  referral  was 
proper.  If  it  is  found  not  to  be  proper, 
then  the  participation  requirement  does 
not  apply  and  there  is  no  need  to 
address  exceptions  such  as  justifiable 
cause. 

12.  Feedback  and  Reporting.  Section 
303(j)(l)(C),  SSA,  requires  that  States 
collect  follow-up  information  relating  to 
the  reemployment  services  received  by 
the  referred  claimants  and  the 
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employment  outcomes  for  these 
claimants.  This  information  is  to  be 
used  in  refining  the  profiling  system. 
Section  303(a)(6).  SSA,  also  requires  the 
States  to  provide  "such  repforts,  in  such 
form  and  containing  such  information 
as  the  Secretary  of  Labor  may  from  time 
to  time  require  *  *  *." 

Under  these  authorities.  States  will  be 
required  to  submit  information 
concerning  profiling  to  the  Department. 
This  UIPL  does  not  address  what 
information  must  be  collected  or 
reported.  Specific  instructions  for 
reporting  any  information  on  services 
and  outcomes  will  be  issued  as  changes 
to  ETA  Handbook  401,  "Unemployment 
Insurance  Reports  Handbook". 

13.  Action  Required.  Administrators 
are  requested  to  provide  this 
information  to  the  staff  developing  the 
worker  profiling  and  reemployment 
services  system. 

14.  Inquiries.  Inquiries  should  be 
directed  to  the  appropriate  Regional 
Office. 

15.  Attachment.  Sections  303(j)(l)  and 
303(a)(10).  SSA. 

Anachment  to  UPIL 

Sections  303(j)(l)  and  303(a)(10).  SSA 

1.  Section  303(j)(l),  SSA— 
Estabhshment  of  Profiling  System 

The  State  agency  charged  with  the 
administration  of  the  State  law  shall 
establish  and  utilize  a  system  of 
profiling  all  new  claimants  for  regular 
compensation  that — 

(A)  Identifies  which  claimants  will  be 
likely  to  exhaust  regular  compensation 
and  will  need  job  search  assistance 
services  to  make  a  successful  transition 
to  new  employment: 

(B)  Refers  claimants  identified 
pursuant  to  subparagraph  (A)  to 
reemployment  services,  such  as  job 
search  assistance  services,  available 
under  any  State  or  Federal  law; 

(C)  Collects  follow-up  information 
relating  to  the  services  received  by  such 
claimants  and  the  employment 
outcomes  for  such  claimants  subsequent 
to  receiving  such  services  and  utilizes 
such  information  in  making 
identifications  pursuant  to 
subparagraph  (A);  and 

(D)  Meets  other  requirements  as  the 
Secretary  of  Labor  determines  are 
appropriate. 


2.  Section  303(a)(10).  SSA— 
Participation  Requirement 

(State  law  must  contain]  (10)  A 
requirement  that,  as  a  condition  of 
eligibility  for  regular  compensation  for 
any  week,  any  claimant  who  has  been 
referred  to  reemployment  ser\'ices 
pursuant  to  the  profiling  system  under 
subsection  (j)(l)(B)  participate  in  such 
services  or  in  similar  services  unless  the 
State  agency  charged  with  the 
administration  of  the  State  law 
determines — 

(A)  Such  claimant  has  completed 
such  services;  or 

(B)  There  is  justifiable  cause  for  such 
claimant's  failure  to  participate  in  such 
services. 

(FR  Doc  94-21732  Filed  9-1-94;  8:45  am) 
BILUNO  COOe  4610-W-M 


[NAFTA-001751 

Ameripias,  Inc.,  Charlotte,  NC;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  H. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C  2273).  an  investigation  was 
initiated  on  July  11, 1994  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Ameripias.  Inc.  in  Charlotte.  North 
Carolina.  The  firm  produced  plastic 
extrusions  for  vertical  blinds. 

The  investigation  revealed  that  there 
have  been  no  employees  of  the  subject 
firm  during  the  relevant  time  period. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  23rd  day  of 
August  1994. 
Violet  L.  Thompson. 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  94-21727  Filed  9-1-94;  8:45  am) 
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Investigations  Regarding  Certifications 
Of  Ellgit>illty  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  imder  Section  205(a)  of 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  aimounces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
vyashington.  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  September  12, 
1994. 

Also,  interested  persons  are  invited  io 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  September  12, 
1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA,  DOL.  Room 
C-4318,  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  24th  day  of 
August  1994. 
Violet  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  (uniorVworKers/firm) 


Slaks  Fifth  Ave;  USA  Enterprises 
(Wkrs). 

Catoosa  Knitting  Mills  Inc.  (Co.)  

Knight    Engineering   &    Plastics.    Inc. 

'    (lAM). 

Howes  Leattier  Co,  Inc.;  Durbin  Div. 

■    (Wkrs). 

Brown  Shoe  Company;  Tranton  Ware- 
houses (    ). 

Smith  Corona  Corporation  (Wkrs) 

AT4T;  AT&T  Networtt  Systems  (CWA) 


Location 


New  York.  NY 


Crossvilte.  TN  

Arlington  Heights,  IL 


Bartow,  WV  .. 

Trenton,  TN  . 

Cortland,  NY 
Amherst.  NY 

Wausau.  Wl 


C.R.  Bard;  Urological  Wausau  (Wkrs)         

Select  Fkjwers  (Co.) I  Hendersonville,  NC 

Alfred  Angelo,  Inc.  (ILGWU)  _. J  Horsham,  PA 


Date  re- 
ceived at 
governor's 
office 


1 


08/09/94 

08/10/94 
08/10/94 

08/11/94 

08/11/94 

08/12/94 
08/12/94 

08/12/94 
08/16/94 
08/19/94 


Petition  No. 


NAFTA-00202 

NAFTA-00203 
NAFTA-00204 

NAFTA-00205 

NAFTA-00206 

NAFTA-00207 
NAFTA-00208 

NAFTA-00209 
NAFTA-00210 
NAFTA-00211 


Articles  produced 


Men's  and  tx>y's  slacks,  shorts  and 

jeans. 
Men's  sweaters. 
Plastic  caps. 

Sole  leather. 

Shoes. 

Typewriters  and  wordprocessors. 
Telecommunication    network    installa- 
tion. 
Drainage  bags  arxJ  leg  t>ags. 
Flowers. 
Bridal  and  bridesmaids  gowns. 


[FR  Doc.  94-21728  Filed  9-1-94;  8:45  am] 
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Employment  Standards  Administration 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  fixjm  its  study 
of  local  wage  conditions  and  data  made 
available  fix>m  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  fi-om  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 


work  of  the  character  and  in  the' 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fiequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
ah  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  binge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
goverrunental  agency  having  an  interest 
inlhe  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fi-inge  benefit  information  for 
consideration  by  the  Department. 


Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW.,  Room  S-3014. 
Washington,  DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination         ; 
Nos:  VA940050,  VA940078  and 
VA940079  dated  May  20.  1994. 
February  11,  1994.  and  May  20,  1994, 
respectively. 

Agencies  with  construction  projects 
pending,  to  which  this  wage  decision 
would  have  been  appUcable,  should 
utilize  Wage  Decision  VA940015. 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  10  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notif>' 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State: 

Volume  II 

Virginia 

VA940113  (Sep.  02.  1994) 


I 


JMI 
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Volume  IV 

Minnesota 

MN940058  (Sep.  02,  1994) 
MN940059  (Sep.  02.  1994) 
MN940060  (Sep.  02, 1994) 

Modification  to  General  Wage 
Detenninations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 

NY940002  (Feb.  11. 1994) 
NY940005  (Feb.  1 1 , 1 994) 
NY940011  (Feb.  11,  1994) 
NY940013  (Feb.  11. 1994) 
NY940O19  (Feb.  11, 1994) 
NY940020  (Feb.  11,  1994) 
NY940027  (Feb.  11,  1994) 
NY940028  (Feb.  11.  1994) 
NY940031  (Feb.  11,  1994) 
NY940O32  (Feb.  11. 1994) 
NY940034  (Feb.  11, 1994) 
NY940036  (Feb.  11. 1994) 
NY940047  (Feb.  11. 1994) 
^fY  940051  (Feb.  18.  1994) 

Volume  n 

District  of  Coluinbia 

DC940001  (Feb.  11, 1994) 
Delaware 

DE940002  (Feb.  11, 1994) 

DE940004  (Feb.  11, 1994) 

DE940005  (Feb.  11. 1994) 

DE940009  (Feb.  11,  1994) 
Maryland 

MD940038  (Feb.  11. 1994) 

MD940048  (Feb.  ll,  1994) 
Pennsylvnia 
.  PA940005  (Feb.  11,  1994) 

PA940012  (Feb.  11,  1994) 

PA940G27  (Feb.  11,  1994) 
Virginia 

VA 940003  (Feb.  11. 1994) 

VA940006  (Feb.  11,  1994) 

VA940009  (Feb.  11, 1994) 

VA940015  (Feb.  11. 1994) 

VA940017  (Feb.  11, 1994) 

VA940018  (Feb.  11. 1994) 

VA940023  (Feb.  11. 1994) 

VA940025  (Feb.  11. 1994) 

VA940033  (Feb.  11,  1994) 

VA940035  (Feb.  11,  1994) 

VA940O42  (Feb.  11,  1994) 

VA940O43  (Feb.  11, 1994) 

VA940O46  (Feb.  11,  1994) 

VA940048  (Feb.  11,  1994) 

VA940058  (Feb.  11. 1994) 

VA940081  (Feb.  11. 1994) 

VA940084  (Feb.  11, 1994) 

VA940085  (Feb.  11. 1994) 

VA940087  (Feb.  11. 1994) 

VA940088  (Feb.  11, 1994) 

VA940104  (Feb.  11, 1994) 

VA940105  (Feb.  11,1994) 

Volume  m 
Florida 


FL940045  (Feb.  11. 1994) 
Kentucky 
KY940001  (Feb.  11,  (1994) 
KY940OO2  (Feb.  11,  (1994) 
ICY940004  (Feb.  11.  (1994) 
KY940O06  (Feb.  11.  (1994) 
KY940007  (Feb.  11.  (1994) 
KY940025  (Feb.  11,  (1994) 
KY940O27  (Feb.  11,  (1994) 
KY940O28  (Feb.  11,  (1994) 
KY940029  (Feb.  11,  (1994) 
KY940O32  (Feb.  11,  (1994) 
KY940O33  (Feb.  11,  (1994) 
KY940O35  (Feb.  11,  (1994) 
KY940054  (Feb.  11,  (1994) 

Volume  IV 

Illinois 
1L940017  (Feb.  11.-1994) 

Indiana 

IN940002  (Feb.  11, 1994) 
IN940004  (Feb.  11,  1994) 

Minnesota 
MN940001  (Feb.  11. 1994) 
MN940O02  (Feb.  11. 1994) 
MN940003  (Feb.  11. 1994) 
MN940004  (Feb.  11. 1994) 
MN940005  (Feb.  11. 1994) 
MN94000e  (Feb.  11. 1994) 
MN940007  (Feb.  11. 1994) 
MN940008  (Feb.  11, 1994) 
MN940009  (Feb.  11,  1994) 
MN940010  (Feb.  11, 1994) 
MN940011  (Feb.  11, 1994) 
MN940012  (Feb.  11, 1994) 
MN940013  (Feb.  11, 1994) 
MN940014  (Feb.  11. 1994) 
MN940015  (Feb.  11. 1994) 
MN940017  (Mar.  25. 1994) 
MN940018  (Mar.  25. 1994) 
MN940019  (Mar.  25. 1994) 
MN940020  (Mar.  25. 1994) 
MN940027  (Mar.  25. 1994) 
MN940031  (Mar.  25. 1994) 
MN940035  (Mar.  25. 1994) 
MN940039  (Mar.  25. 1994) 
MN940O43  (Mar.  25. 1994) 
MN940044  (Mar.  25. 1994) 
MN940O45  (Mar.  25. 1994) 
MN940O46  (Mar.  25. 1994) 
MN940047  (Apr.  01. 1994) 
MN940048  (Apr.  01. 1994) 
MN940O49  (Apr.  01. 1994) 
MN940051  (Apr.  01. 1994) 
MN940052  (Apr.  01.  1994) 
MN940053  (Apr.  01,  1994) 
MN940054  (Apr.  01, 1994) 
MN940055  (Apr.  01. 1994) 
M>4940056  (Apr.  01.  1994) 
MN940057  (Apr.  01, 1994) 

Ohio 

OH940001  (Feb.  11, 1994) 
OH940O02  (Feb.  11. 1994) 
OH940003  (Feb.  1 1 . 1 994 ) 
OH940012  (Feb.  11. 1994) 
OH940026  (Apr.  01. 1994) 
OH940O27  (Apr.  01,  1994) 
OH940028  (Feb.  11, 1994) 
OH940029  (Feb.  11. 1994) 

Wisconsin 

WI940016  (Feb.  11. 1994) 

Volume  V 

Kansas 

KS940011  (Feb.  11. 1994) 
KS940013  (Feb.  11. 1994) 


KS940017  (Feb.  11,1994) 
KS940026  (Feb.  11,  1994) 
KS940028  (Feb.  11,1994) 
New  Mexico 
NM940001  (Feb.  11. 1994) 

.  Volume  VI 

Colorado 

CO940002  (Feb.  11. 1994) 

CO940007  (Feb.  11. 1994) 

CO940009  (Feb.  11,  1994) 

CO940010  (Feb.  11. 1994) 
Hawaii 

HI940001  (Feb.  11, 1994) 
Idaho 

ID940O01  (Feb.  11. 1994) 

ID940O02  (Feb.  11, 1994) 
North  Dakota 

ND940002  (Feb.  11, 1994) 
Oregon 

OR940001  (Feb.  11.  1994) 
Texas 

TX940003  (Feb.  11.  1994) 

TX940009  (Feb.  11. 1994) 

TX940018 (Feb.  11,1994) 

TX940057  (Feb.  11, 1994) 

TX940064  (Feb.  11. 1994) 
Washington 

WA940007  (Feb.  11, 1994) 

WA940006  (Feb.  11. 1994) 

WA940011  (Feb.  11, 1994) 

WA940026  (Feb.  11.  1994) 

General  Wage  Determination 
Publication 

General  wage  detenninations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  dociiment  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
pubhcation  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  wdered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  Includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  26th  day  of 
August  1994. 

Alan  L.  Mow, 

Director,  Division  of  Wage  Determination. 
|FR  Doc.  94-21494  Filed  9-1-94;  8:45  am) 
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Pension  and  Wetfam  Banefits 
Adnrinistration 

[AppMcatton  Mo.  D-9732,  et  afcj 

Proposad  Exampttons;  BMF  Financla) 
Corp.  DeferMd  Savings  Plan 

agency:  Pension  aad  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 


45721 


SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  finm  certain  of  the 
prohibited  transaction,  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code).' 

Written  Conunents  aad  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  requests 
for  a  hearing  should  state;  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Detenninations. 
Room  N-5649.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Docum«its 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor.  Room  N-5507.  200  Constitution 
Avenue,  NW,  Washiagton.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  examptioos 
will  be  previdsd  to  all  interested 
persons  ia  the  manner  agreed  upon  by 
tlie  applicant  and  the  Department 


within  15  days  of  the  date  of  publicalioB 
in  the  Federal  Register  Such  notice 
shall  include  a  copy  of  tha  notice  of 
p«^)osed  exemption  as  published  in  the 
Fecieral  RegistM-  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
Slrt»PLEMENTARV  INFOnMAT»OM:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990), 
Effective  December  31.  1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

BMJ  Fiaancial  Corp.  Deferred  Savings 
Plan  (the  Plan).  Located  in  Bordentown, 
New|ft"sey 

(Application  No.  D-9732J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  C.F.R.  Part  2570.  Subpart  B 
(55  F.R.  32836.  32847.  August  10.  1990). 
If  the  exemption  is  granted  the 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  (1)  the  past 
acquisition  of  certain  stock  rights  (the 
Rights)  by  the  Plan  pursuant  to  a  stock 
rights  offering  (the  Offering)  by  BMJ 
Financial  Corporation  PMJ)  to 
shareholders  of  record  as  of  February  9. 
1993  of  BMJ  common  stock  (the 
Common  Stock);  (2)  the  holding  of  the 
Rights  by  the  Plan  during  the 
subscription  period  of  the  Offering;  and 
(3)  the  past  exercise  of  the  Rights  by  the 
Plan;  provided  that  the  following 
conditions  are  satisfied: 

(1)  The  Plan's  acquisition  and  hoiding  of 
the  Rights  occurred  in  connection  with  the 


Offering  made  avaiiaUa  to  aU  shaiehoiders  of 
the  Common  Stock: 

(2)  The  Plan's  acquisition  and  holding  of 
the  Rights  resulted  from  an  independent  act 
of  BMJ  as  a  corporate  entity,  and  all  holders 
of  Common  Stock,  including  the  Plan,  were    ' 
treated  in  the  same  manner  with  respect  to 
the  Offering;  and 

(3)  The  authority  for  all  decisions  regarding 
the  acquisition,  holding  and  control  of  tlie 
Rights  by  the  Plan  was  exercised  by  an 
independent  fiduciary  which  made 
determinations  as  to  whether  and  how  the 
Plan  should  exercise  or  sell  the  Rights 
acquired  through  the  Offering. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  February 
9. 1993.  the  Record  Date  of  the  Offering. 

Summary  of  Facts  and  Representations 

1.  BMJ  Financial  Corporation  (BMJ)  is 
a  bank  holding  corporation  chartered  in 
New  Jersey,  with  its  headquarters  in. 
Bordentown,  New  Jersey.  BN^  and  its 
affiliates  sponsor  the  Plan  on  behalf  of 
their  employees.  In  order  to  obtain 
additional  capital  to  comply  with 
certain  federal  regulatory  requirements 
governing  minimum  capitalization,  BM| 
determined  to  issue  stock  rights  (the 
Rights)  in  1993,  The  Rights  were  issued 
to  all  holders  of  BMJ  common  stock  (the 
Common  Stock),  enabling  recipients  to 
acquire  additional  shares  of  Common 
Stock.  Since  the  Plan  was  among  the 
holders  of  Common  Stock  when  the 
Rights  were  issued  by  BMJ,  the  Plan 
received  such  Rights.  BMJ  requests  an 
exemption  to  permit  the  Plan's  past 
acquisition  and  holding  of  the  Rights 
under  the  circumstances  and  conditions 
described  herein. 

2.  The  Plan  is  a  profit-sharing  plan 
that  receives  elective  employee 
contributions  pursuant  to  arrangements 
subject  to  section  401(k)  of  the  Code, 
and  employer  matching  contributions 
subject  to  section  401(m)  of  the  Code. 
Employer  matching  contributions  are 
paid  in  the  form  of  Common  Stock.  As 
of  December  31,  1992,  the  Plan  had 
approximately  304  participants  and 
total  assets  of  $4,075,795.52.  The  Plan  is 
administered  by  a  committee  consisting 
of  six  employees  and  an  outside 
director,  each  appointed  by  BMJ's  board 
of  directors  (the  Committee).  The 
Committee  directs  the  administration  of 
the  Plan  and  possesses  all  powers 
necessary  to  carry  out  the  terms  of  the 
Plan.  The  Bank  of  Mid-Jers^  serves  as 
the  current  trustee  (the  TrusteeJ  for  the 
Plan,  as  directed  by  the  Committee.  In 
order  to  enable  the  Plan's  active 
participation  in  the  Offering  and  to 
provide  for  independent  representation 
of  the  Plan's  interests  with  respect  to  the 
Offering,  certain  amendments  were 
made  to  the  Plan's  trust  document  (the 
Trust  Agreement)  priM-  to  the  Ofiering. 
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The  amendments  are  described  as 
follows:  (a)  The  Trust  Agreement  was 
amended  to  authorize  BMJ  to  appoint 
one  or  more  investment  managers  to 
manage  the  investment  of  all  or  a 
portion  of  the  Plan  assets;  (b)  The  Trust 
Agreement  was  amended  to  require  BMJ 
to  furnish  to  the  Trustee  the  name  of 
any  Plan  investment  manager  appointed 
by  BMJ  and  to  allow  the  Trustee  to 
assume  that  any  such  manager  remains 
authorized  to  direct  the  Trustee  xmtil 
notified  otherwise;  and  (c)  The  Trust 
Agreement  was  amended  to  permit  the 
Trustee  to  take  any  actions  necessary  to 
carry  out  the  instructions  of  an 
appointed  investment  manager  properly 
authorized  under  the  Trust  Agreement. 

Pursuant  to  the  amendments  to  the 
Plan,  BMJ  entered  into  an  agreement 
(the  Appointment)  with  the  Swathmore 
Group,  Inc.  (the  Fiduciary)  providing  for 
independent  representation  of  the  Plan 
with  respect  to  the  Offering.  The  terms 
of  the  Appointment  provide  that  the 
Fiduciary  serves  as  an  "investment 
manager"  on  behalf  of  the  Plan,  as  that 
term  is  defined  in  section  3(38)  of  Title 
I  of  the  Act,  with  respect  to  the  Offering. 
Under  the  Appointment,  the  Fiduciary 
is  granted,  for  the  entire  period  of  the 
Offering,  the  exclusive  authority  to 
direct  the  Committee  with  respect  to  (a) 
All  Rights  issued  to  the  Plan,  (b)  all 
Common  Stock  held  by  the  Plan,  and  (c) 
the  employer  matching  contributions 
paid  to  the  Plan  in  cash  by  BMJ  and  its 
affiliates  on  January  12,  January  29, 
February  12,  February  26,  and  March 
12. 1993.  BMJ  represents  that  the 
Fiduciary  was  selected  to  serve  in  this 
capacity  because  of  its  extensive 
investment  experience,  its  familiarity 
with  securities  distributions  like  the 
Offering,  its  prior  experience  as  an 
investment  manager  on  behalf  of  plans 
subject  to  the  Act,  and  its  independence 
from  all  other  parties  to  the  transaction. 
The  Fiduciary  represents  that  it  is  a 
registered  investment  advisor 
incorporated  under  the  laws  of 
Delaware,  that  it  has  substantial 
fiduciary  experience  under  the  Act,  and 
that  it  is  independent  of  and  unrelated 
to  BMJ  and  its  affiliates. 

3.  On  February  9,  1993,  BMJ  had 
issued  and  outstanding  approximately 
4,365,295  shares  of  Common  Stock, 
$1.00  par  value,  of  which  122,042.02 
shares,  or  2.80  percent,  were  owned  by 
the  Plan.*  Executive  officers  of  BMJ 
directly  or  indirectly  owned,  in  the 
aggregate,  33,910  shares  of  the 


outstanding  common  stock,  excluding 
(1)  Shares  held  by  the  Plan,  (2)  shares 
subject  to  stock  options,  and  (3)  shares 
held  in  certain  trusts  estabfished  for  the 
benefit  of  nonemployee  members  of  the 
BMJ  board  of  directors.  Accordingly,  as 
of  February  9, 1993  the  combined 
holdings  of  the  Plan  and  BMJ's 
executive  officers  were  approximately 
155,952  shares,  or  3.57  percent  of  the 
issued  and  outstanding  Common  Stock, 
while  unrelated  persons  held 
approximately  4,209,343  shares,  or 
96.43  percent,  of  the  issued  and 
outstanding  Common  Stock.  Pursuant  to 
a  registration  statement  filed  by  the 
Securities  and  Exchange  Commission 
effective  February  12, 1993,  BMJ 
announced  that  it  intended  to  distribute 
certain  stock  subscription  rights  (the 
Rights)  to  BMJ's  Common  Stock  holders, 
as  part  of  a  plan  of  recapitalization  of 
BMJ  and  two  of  its  subsidiaries,  the 
Bank  of  Mid-Jersey  and  Mt.  Holly  State 
Bank. 

4.  Under  the  terms  of  the  Rights  offer 
(the  Offering),  each  shareholder 
received  0.56  Rights  for  each  share  of 
Common  Stock  held  as  of  the  close  of 
business  on  Tuesday,  February  9, 1993 
.  (the  Record  Date).  The  Rights  were 
treated  as  separate  securities  under 
federal  securities  laws  and  were  traded 
on  the  NASDAQ  national  market  system 
separately  from  the  Common  Stock. 
Pursuant  to  the  terms  of  the  Offering, 
the  Rights  were  exercisable  until  5:00 
p.m.  E.S.T.  on  Monday,  March  15, 1993. 
Thereafter,  any  unexercised  Rights 
expired  and  became  worthless.  Each 
Right  conferred  upon  the  registered 
holder  thereof  the  right  (the  Basic 
Privilege)  to  purchase  one  share  of 
Common  Stock  at  a  stated  exercise  price 
of  $4.75  per  share  (the  Exercise  Price). 
Each  Right  also  carried  with  it  the 
nontransferable  right  to  subscribe,  at  the 
Exercise  Pr^ce,  for  the  shares  underlying 
any  Rights  that  remained  unexercised 
upon  the  expiration  of  the  Offering  on 
March  15, 1993.  subject  to  proration  (the 
Oversubscription  Privilege).^  Only 
holders  of  Common  Stock  who 
exercised  all  their  Rights  pursuant  to  the 
Basic  Privilege  were  entitled  to 
subscribe  for  shares  pursuant  to  the 
Oversubscription  Privilege. 

A  total  of  3.176.144  shares  of  the 
Common  Stock  were  issued  by  BMJ 
pursuant  to  the  Offering.  Of  this  total, 
2,444,565  shares  were  issued  through 
the  exercise  of  Rights,  with  2,100,433 
shares  purchased  through  the  Basic 


'  The  applicant  represents  that  the  Conunon 
Stock  OMOied  by  the  Plan  as  of  the  Record  Date 
constituted  qualifying  employer  securities  as 
defined  in  section  407(d)(5)  of  Title  1  of  the  Act  and, 
therefore,  satlsGed  the  requirements  of  section 
407(a)  of  Title  I  of  the  Act. 


•  If  the  oversubscription  requests  exceeded  the 
number  of  available  shares,  the  available  shares 
were  to  be  allocated  or  "prorated"  among  the 
oversubscribers  in  proportion  to  the  number  of 
shares  each  purchased  pursuant  to  the  Basic 
Privilege. 


Privilege  and  344,132  shares  purchased 
through  the  Oversubscription  Privilege. 
The  remaining  731,579  shares  of  the 
total  sold  pursuant  to  the  Offering  were 
sold  pursuant  to  standby  purchase 
agreements  vdth  eight  standby 
purchasers.  Executive  officers  and 
members  of  the  board  of  directors  of 
BMJ  purchased  207,883  shares  of  the 
Common  Stock  issued  pursuant  to  the 
Offering.  Gross  proceeds  generated  by 
BMJ  from  the  Offering  totalled 
$15,086,684.  including  $3,470,000 
raised  through  standby  purchase 
agreements.  All  sales  of  Common  Stock 
pursuant  to  the  Offering  were  made  at 
the  Exercise  Price,  $4.79  per  share.  On 
February  8, 1993,  prior  to  the  Record 
Date,  the  Common  Stock  closed  on  the 
NASDAQ  system  at  a  price  of  $8.88  per 
share.  The  Plan  received  68.343  Rights 
as  a  result  of  the  Offering  because  the 
Plan  had  held  122.042  shares  of 
Common  Stock  as  of  the  Record  Date. 

5.  The  Fiduciary  represents  that  it 
exercised  due  diligence  to  determine  the 
most  prudent  response  to  the  Offering 
on  behalf  of  the  Plan,  and  that  all 
information  relevant  to  the  Offering  was 
analyzed,  including  the  following:  (a) 
The  terms  of  the  Plan  and  its  trust 
document;  (b)  the  economic  impact  on 
the  Plan  under  various  alternatives, 
including  selhng  the  Rights,  exercising 
the  Rights,  taking  no  action  and  any 
combination  of  these  alternatives;  (c)  the 
cash  balances  available  to  the  Plan,  the 
Plan's  expected  cash  flow  and  the  Plan's 
ability  to  borrow  cash;  (d)  the  likely 
value  of  the  Oversubscription  Privilege 
and  the  likelihood  of  any  shares 
becoming  available  thereunder;  and  (e) 
the  procedures  and  methodology  of  the 
Offering. 

On  the  basis  of  its  considerations  of 
all  options  available  to  the  Plan  under 
the  circumstances  prevailing  at  the  time 
of  the  Offering,  the  Fiduciary  represents 
that  it  determined  that  the  most  prudent 
course  of  action  was  for  the  Plan  to 
exercise  the  Basic  Privilege  with  respect 
to  all  68,343  Rights  issued  to  the  Plan. 
To  do  so.  the  Plan  needed  $324,629.25 
in  cash,  which  was  $263,335.49  more 
than  the  Plan  ultimately  received  in 
cash  matching  contributions  before  the 
close  of  the  Offering  on  March  15, 1993. 
In  order  to  generate  the  additional  cash 
needed  to  exercise  the  Rights,  the 
Fiduciary  determined  that  the  Plan 
should  sell  a  portion  of  the  Common 
Stock  held  by  the  Plan.  In  addition,  the 
Fiduciary  also  determined  that  the  Plan 
should  borrow  $60,000.  if  possible,  to 
acquire  an  additional  12,500  shares  of 
Common  Stock,  if  such  shares  became 
available  to  the  Plan  pursuant  to  the 
Oversubscription  Privilege.  Although 
the  Plan  had  additional  shares  of 


Comoion  Stock  it  could  sell  to  raise  the 
cash  necess^y  to  exercise  the 
Oversubscription  Privilege,  the 
Fiduciary  represents  tkat  it  had 
determined  that  very  few  shares  o£ 
additional  Common  Stock  would 
become  available  pursuant  to  the 
Oversubscription  Privilege,  and  that  the 
transaction  costs  involved  in  the  Plan 
selling  the  additional  shares  Mrere  not 
justified.  The  Fiduciary  determined  that 
a  short-term  loan,  on  the  other  hand, 
permitted  the  Plan  to  raise  the  necessary 
cash  at  rellativeiy  modest  cost    . 

The  Fiduciary  states  that  cmce  it  had 
made  the  foregoing  determination,  it 
directed  the  Committee  and  the  Trustee 
to  take  the  foUovring  steps:  (1) 
Immediately  sell  38.000  shares  of 
Conmion  Stock  on  the  NASDAQ  system 
for  $7.00  per  share,  which  was  the  net 
price  per  share  prevailing  on  the 
NASDAQ  on  March  4,  19Q3.  the  day  the 
instructions  were  received;  (2)  Apply 
the  .".ales  proceeds  and  the  cash 
matching  contr^uitions  to  exercise  the 
Basic  Privilege  with  respect  to  all  Rights 
issued  to  the  Plan  at  a  cost  of 
$324,629.25;  and  (a>  If  possible,  borrow 
$60,000  (the  Loaa)  and  apply  the  Loan 
proceeds  to  exercise  the 
Oversubscription  Privilege  for  an 
additional  12,500  shares  of  Common 
Stock,  subject  to  the  fbUowing 
conditions;  (a)  The  Loan,  was  not  to  be 
outstanding  for  more  than  30  days;  (b) 
To  the  extent  some  or  all  of  the  12.500 
shares  did  not  become  available 
pursuant  to  die  Oversubscription 
Privilege,  the  reraaimng  Loain  proceeds 
were  to  be  applied  to  repay  the  unused 
portion  of  the  Loan. 

According  to  the  Fiduciary's 
instructions,  the  Trustee  and  the 
Committee  executed  the  sale  of  38,000 
shares  of  Common  Stock  and  purchased 
68.343  shares  of  Common  Stock  at  the 
Exercise  Price  by  exercising  the  Basic 
Privilege  on  behalf  of  the  Plan. 
However,  because  an  unrelated  lender 
could  not  be  located  to  make  the  Loan 
to  the  Plan,  the  Fiduciary  directed  the 
Trustee  and  the  Committee  not  to 
exercise  the  Oversubscription  Privilege. 

6.  The  applicant  represents  that  as  a 
result  of  participating  in  the  Offering  as 
directed  by  the  Fiduciary,  the  Plan 
realized  a  net  gain  of  $182,027.70.  Prior 
to  the  Offering,  the  Plan  held  122,042 
shares  of  Common  Stock  and  was 
scheduled  to  receive  cash  matching 
contributions  of  $61,293.76  before  the 
end  of  the  Offering.  The  applicant 
explains  that  the  Plan's  normal  practice 
would  have  been  to  invest  the  cash 
matching  coatributions  is  Common 
Stock  through  a  dividend  reinvestment 
program  on  the  IQth  day  o£  the  month 
following  the  date  on  which  the 


contribution  was  received.  If  the  Plan 
had  not  participated  in  the  Offering  and 
instead  had  followed  its  normal 
practice,  the  Plan  would  hmre  held 
128.700  shares  of  Common  Stock,  plus 
$12,261.05  in  cash,  at  the  end  of  the 
Offering  on  March  15. 1993.  BMJ  states 
that  these  assets  would  have  had  a  fair 
market  value  qb  Uiat  date  of 
$1,039,717.05.  &y  participating  in  the 
Offering  aa  directed  by  the  Fiduciary, 
the  Plan  instead  held  153,305  shares  of 
Common  Stock,  plus  $2,664.51  in  cash, 
at  the  end  of  the  Offering  on  March  15, 
1993,  resulting  in  total  Plan  assets  with 
a  fair  market  value  of  $1,221,744.75. 

7.  The  applicant  states  that  the 
issuance  d  the  Rights  to  the  Plan 

-resulted  &om  unilateral,  independent 
actions  of  BNQ,  and  that  the  Plan,  as  an 
owner  of  Common  Stock,  received  the 
Rights  on  the  same  basis  as  all  other 
ConunoB  Stock  owners.  The  applicant 
explains  that  the  purpose  of  the  Offering 
was  to  generate  necessary  capital  for 
BMJ  and  that  the  inevitable  effect  of 
issuing  new  shares  of  Common  Stock 
was  the  dilution  of  the  proportionate 
interest  in  the  corporation  represented 
by  all  previously-issued  shares. 
Accordingly,  Common  Stock  owners 
who  failed  to  exercise  the  Rights  could 
be  expected  to  experience  a  diminution 
in  their  proportionate  interest  in  BMJ 
and  a  decrease  in  the  value  of  their 
Common  Stock  shares.  Common  Stock 
owners  who  exercised  fteir  Rights 
could  avoid  such  reductions  of  interest 
and  value,  and  could  potemially 
experience  a  net  gain.  The  appKcant 
notes  that  the  Fiduciary  determined  that 
the  most  prudent  course  of  action  for 
the  Plan  with  respect  to  the  Offering 
was  to  participate  by  exercising  the 
Rights  to  the  maximurn  extent  possible. 

8.  In  sununary,  the  applicant 
represents  that  the  transactions  satisfy 
the  criteria  of  section  408(a)  of  the  Act 
for  the  following  reasons:  (a)  The  Plan's 
receipt  of  the  Rights  through  the 
Offering  resulted  from  unilaterat 
independent  actions  of  BMJ  with  the 
sole  intent  of  generating  necessary 
additional  capital;  (b)  llie  Plan  received 
the  Rights,  and  was  accorded  treatmmt 
under  the  03ering,  on  the  same  basis  as 
all  other  owners  of  Common  Stock  as  of 
the  Record  Date  of  the  Offering;  (c)  The 
interests  of  the  Plan  with  respect  to  the 
Rights  and  the  Offering  were 
represented  independently  of  BMJ,  by 
the  Fiduciary,  who  had  sole 
responsibility  with  respect  to  the  Plan's 
actions  regarding  the  Rights;  and  (d)  The 
Fiduciary  determined  that  the  most 
prudent  course  of  action  on  behalf  of  the 
Plan  with  respect  to  the  Offering  was 
the  exercise  of  the  Rights  to  the 
maximum  extent  possible. 


FOR  FURTHER  INfOftMATION  CONTACTr 

Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

H.  Stephen  Cranston  Professional 
Corporation  Pemion  Plan  and  Trvst 
(the  Plan),  Located  in  San  Marino, 
California 

[Applicatioa  No.  D-9733J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  August 
10, 19901.  If  the  exemption  is  granted 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(cKl)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  of 
certain  real  property  (the  Property)  by 
the  Plan  to  H.  Stephen  Cranston  and 
Karen  Y.  Cranston,  husband  and  wife, 
and  disqualified  persons  with  respect  to 
the  Plan;  provided  that  (1)  the  Sale  is  a 
one-time  transaction  for  cash;  (2)  the 
Plan  does  not  experience  any  loss  nor 
incur  any  expenses  from  the  proposed 
transaction;  and  (3)  the  Plan  receives  as 
consideration  from  the  Sale  the  greater 
of  either  (a)  the  fair  market  value  of  the 
Property  as  determined  by  a  qualified, 
independent  appraiser  on  the  date  of  the 
Sale,  or  (b)  an  amount  equal  to  all  the 
funds  expanded  by  the  Plan  in  acquiring 
and  maintaining  the  Property  d'oring  its 
period  of  ownership. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
that  has  one  participant,  H.  Stephen 
Cranston.  As  of  March  31,  1993,  the 
total  assets  of  the  Plan  were  $748,627. 
The  fiduciMies  of  the  Plan,  who  have 
investment  discretion  over  the  assets  of 
the  Plan,  are  H.  Stephen  Cranston  and 
his  wife,  Karen  Y.  Cranston,  who  are 
also  the  applicants  for  the  exemption. 

The  sponsoring  employer  of  the  plan 
is  a  California  professional  corporation 
which  is  designated  as  H.  Stephen 
Cranston  Professional  Corporation  It  is 
engaged  in  the  practice  of  general 
business  law  with  its  offices  in  San 
Marino,  Califorma.  H.  Stephen  Cranston 
is  the  sole  shareholder  and  only 
employee.^ 

2.  The  Property  consists  of  59. 9  acres 
of  forested  land  that  is  located  in  Linn 


'  Since  Mr.  H.  Stephen  Oanston  is  the  soie 
shaseboidar  af  the  sponsor  of  the  Plan  and  the  oniy 
participant  in  the  Plan,  there  is  no  jurisdicaon 
under  Title  I  of  the  Aa  purauanr  to  29  CFR  2S10.3- 
3(c)(1).  HowevOT.  there  i>  jurisdiction  under  Titie  II 
of  the  Act  p'.irs'jant  to  section  4975  of  the  Coda. 
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County  on  48063  Cascadia  Drive, 
Cascadia.  Oregon.  The  improvements  on 
the  Property  are  a  67  year  old  two-story 
house  with  a  detached  bam  and  shed. 
The  house  is  represented  by  the 
applicants  to  be  in  a  deplorable 
condition  and  uninhabitable.  There  is 
no  available  drinking  water,  the  prior 
occupants  destroyed  the  furnace  for 
heating  the  house,  and  the  septic  tank 
needs  to  be  replaced.  There  is  no 
basement  under  the  house  and  the  wood 
foundation,  which  is  riddled  with 
termites  and  dry  rot,  is  braced  to  avoid 
collapsing. 

The  Property  was  appraised  by  Scott 
Lepman.  SRA.  RM  of  Albany,  Oregon, 
an  independent  appraiser,  who 
determined,  as  of  March  18.  1994.  that 
the  Property  had  a  fair  market  value  of 
SI 28 .000.  Among  other  things,  Mr. 
Lepman  determined  that  the  Property 
would  not  quahfy  for  bank  financing; 
and  also,  he  observed  many  structural 
defects  on  the  Property:  the  buildings 
need  painting;  the  sunporch  needs  to  be 
finished;  the  ceiling  in  the  living  room 
is  in  disrepair;  the  walls  in  several 
rooms  need  repairing;  and  the  house's 
foundation  is  structurally  unsound.  He 
also  observed  functional  obsolence  such 
as,  the  house  has  unevenly  settled  and 
has  no  conventional  source  for  heating. 
Mr.  Lepman  also  indicated  that  the  bam 
and  shed  are  in  disrepair. 

Mr.  Lepman  described  the  location  of 
the  Property,  wiiich  is  surrounded  by 
forest  land,  to  be  in  a  mixed 
neighborhood  of  poor  to  good  dwellings 
that  vary  in  age  and  design,  and  are 
predominately  located  on  large  parcels 
that  are  devoted  to  agricultural  and 
timber  production.  Mr.  Lepman  referred 
to  the  properties  in  the  area  as  below 
average  in  visual  appeal  and  in  level  of 
maintenance.  He  further  stated  that  the 
area  is  an  older  rural  community  with 
a  declining  timber  base  due  to  the 
enforced  governmental  protections  of 
the  spotted  owl. 

3.  The  Property  was  purchased  by  the 
Plan  on  July  30. 1990.  from  Charlie  West 
and  I^rratne  West,  husband  and  wife, 
for  the  total  consideration  of  $70,000. 
The  Wests  are  represented  by  the 
applicants  as  unrelated  persons  with 
respect  to  the  Plan  and  its  sole 
participant. 

The  applicants  represent  that  the 
purchase  of  the  Property  was  made  by 
the  Plan  with  the  intention  that  the 
timber  on  the  Property  would  be  cut  and 
sold  over  a  number  of  years  for  a 
profitable  return  to  the  Plan.  During 
1992.  the  Plan  had  cut  approximately  40 
percent  of  the  timber  on  the  Property  for 
a  net  return  of  $43,646.32  after 
expenses. 


Since  the  cutting  in  1992,  the 
applicants  represent  that  circumstances 
have  curtailed  further  timber  cutting. 
One  intervening  condition  has  been  the 
recent  reporting  of  spotted  owls  in  the 
area  followed  by  the  imposition  of 
governmental  regulations  precluding  the 
cutting  of  timber  and  destroying  the 
owl's  habitat.  Another  curtailment  to 
cutting  timber  on  the  Property  is  the 
State  of  Oregon  requirements  that  all 
trees  cut  must  be  replaced  with  new 
trees  that  siuvive  for  at  least  five  years. 
The  applicants  represent  that  because  of 
the  steep  and  uneven  contours  of  the 
Property  the  survival  of  new  trees  is 
precarious  and  vmcertain.  Also,  after  the 
replanting  there  is  a  need  for  the 
services  of  a  professional  forester  to  care 
for  the  new  plantii^s  for  an  additional 
three  years. 

Since  the  Plan  purchased  the  Property 
in  1990  for  $70,000  and  incurred  legal 
fees  of  $262.35,  the  applicants  represent 
that  the  Plan  has  expended  an 
additional  sum  of  $15,794.38  for  repairs 
and  maintenance  of  the  Property.  The 
expenses  to  the  Plan  included  such 
things  as  property  taxes,  roof  repairs, 
weed  and  rubbish  removal,  electrical 
repairs,  fence  and  gate  repairs,  chimney 
removal,  materials  and  labor  for  bracing 
the  foimdation  of  house,  and  security 
services. 

4.  The  applicants  propose  that  the 
Property  be  sold  to  them  for  the  higher 
of  either  its  fair  market  value  or  for  the 
total  amoimt  of  funds  expended  by  the 
Plan  acquiring  and  maintaining  the 
Property,  so  that  the  Plan  can  avoid  the 
continuing  expenses  of  repairing, 
reforesting,  and  maintaining  the 
Property.  In  addition,  the  Plan  will  be 
able  to  invest  the  funds  from  the  Sale  in 
liquid  assets  that  generate  yields  and 
incur  less  expenses.  The  applicants  state 
that  the  Plan  will  incur  no  expenses  nor 
any  losses  from  the  proposed 
transaction. 

The  applicants  represent  that  the 
proposed  transaction  will  be  in  the  best 
interests  of  the  Plan  and  its  participant 
and  beneficiaries  because  it  is  unlikely 
that  the  Property  can  be  sold  to  persons 
unrelated  to  the  Plan.  The  applicants 
represent,  and  the  appraiser 
corroborates,  that  the  Property  is  not 
habitable  and  the  availability  of  bank 
financing  for  the  purchase  of  the 
Property  is  not  foreseeable.  Also,  the 
likelihood  of  finding  a  purchaser  in  the 
area  with  adequate  cash  is  represented 
to  be  remote  because  of  the  high 
unemployment  in  the  area  due  to 
logging  restrictions  involving  the 
ecological  problem  of  the  spotted  owl. 

The  applicants  who  are  the  only 
persons  affected  by  the  proposed 


transaction  desire  that  the  proposed 
transaction  be  consummated. 

5.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section 
4975(c)(2)  of  the  Code  because  (a)  the 
Sale  of  the  Property  involves  a  one-time 
transaction  for  cash;  (b)  the  Plan  will- 
not  incur  any  expenses  frtjm  the  Sale; 
(c)  the  Plan  will  receive  as  consideration 
from  the  Sale  the  greater  of  either  the 
fair  market  value  of  the  Property  as 
determined  by  a  qualifred.  independent 
appraiser  on  die  date  of  the  Sale,  or  an 
amount  equal  to  all  the  funds  expended 
by  the  Plan  in  acquiring  and 
maintaining  the  Property  during  its 
period  of  ownership;  (d)  the  Sale  will 
permit  the  Plan  to  reinvest  illiquid 
assets  into  income  producing,  liouid 
assets;  and  (e)  the  Plan  will  avoid  the 
expenses  and  risks  involved  in 
maintaining  and  developing  the 
Property. 

NOTICE  TO  INTERESTED  PERSONS:  Since 
the  applicants  are  the  only  persons 
affected  by  the  proposed  transaction, 
there  is  no  need  to  distribute  notice  to    ' 
interested  persons.  Comments  are  due 
30  days  after  publication  of  this  notice 
in  the  Federal  Register! 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

GE  Capital  Mortgage  Services.  Inc. 
(GECMSI)  Located  in  Cherry  Hill,  New 
Jersey;  and  GECC  Capital  Markets 
Group,  Inc.  (Capital  Markets;  together, 
the  Applicants)  Located  in  Stamford, 
Connecticut  (Application  Nos.  D-9748 
and  D-9749] 

Proposed  Exemption 

I.  Transactions 

A.  Effective  June  28,  1994,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 


(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I. A.  (1)  or  (2). 
Notwithstanding  the  foregoing,  section 
I.  A.  does  not  provide  an  exemption  from 
the  restrictions  of  sections  406(a)(1)(E), 
406(a)(2)  and  407  for  the  acquisition  or 
holding  of  a  certificate  on  behalf  of  an 
Excluded  Plan  by  any  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Excluded  Plan.'* 

B.  Effective  June  28,  1994,  the 
restrictions  of  sections  406(b)(1)  and  - 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to": 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  the  plan  is  not  an  Excluded  Plan; 

(ii)  solely  in  the  case  of  ah  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at  ' 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have       : 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest*in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
tmst  containing  assets  sold  or  serviced 
by  the  same  entity.'*  For  purposes  of  this 


paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  tmst; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)(i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (1)  or  (2). 

C.  Effective  Jime  28, 1994,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  tmst. 
provided: 

(1)  such  transactions  are  carried  out  in 
accordance  with  the  terms  of  a  binding 
pooling  and  servicing  arrangement;  and 

(2)  the  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to.  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.fi 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406fb)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by_a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
uiiless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 
III.S. 

D.  Effective  June  28. 1994,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act.  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  ser\'ices  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F).  (C),  (H)  or 


*  Section  I.  A.  provides  no  relief  from  sections 
406(aj(l)(E),  406(a)(2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
within  the  iiieaning  of  section  3(21)(A)(ii)  and 
regulation  29  CFR  25ia3-21(c). 

*  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  Undivided  interest  in  each  asset 
of  the  coiTuningled  fund  as  its  proportionate  interest 


in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 

••In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certiricates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufBcient  information  to  permit  plan  fiduciaries  to 
make  informed  investinent  decisions. 


(I)  of  the  Act  or  section  4975(e)(2)  (F). 
(G).  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

II.  General  Conditions 

A.  The  relief  provided  under  Pan  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust: 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's),  Moody's  Investors 
Service,  Inc.  (Moody's),  Duff  &  Phelps 
Inc.  (D&P)  or  Fitch  Investors  Service. 
Inc.  (Fitch); 

(4)  The  trustee  is  not  an  afiiliate  of 
any  member  of  the  Restricted  Group 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
ser\'icer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certific^teSj 
the  sum  of  ail  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  tmst  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  By 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  undenvriter.  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affihates  has 
discretionary  authority  or  renders 
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investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I.  if  the  provision 
of  subsection  I1.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933.  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  n.A.(6)  above. 

in.  Definitions 

For  purposes  of  this  exemption: 
A.  Certificate  means: 

(1)  a  certificate — 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust:  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  and 

(c)  with  respect  to  which  (i)  one  of  the 
Applicants  or  any  of  their  affiUates  is 
the  sponsor,  and  an  entity  which  has 
received  bom  the  Department  an 
individual  prohibited  transaction 
exemption  relating  to  certificates  which 
is  similar  to  this  exemption  is  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate 
or  a  selling  or  placement  agent;  or  (ii) 
one  of  the  Applicants  or  any  of  their 
affiliates  is  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate  or  a  selling  or 
placement  ^nt;  or 

(2)  a  certificate  denominated  as  a  debt 
instrument — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
860D(a]  of  the  Internal  Revenue  Code  of 
1986; and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust  with  respect  to 
which  (i)  one  of  the  Applicants  or  any 
of  their  affiliates  is  the  sponsor,  and  an 
entity  which  has  received  from  the 
Department  an  individual  prohibited 
transaction  exemption  relating  to 
certificates  which  is  similar  to  this 
rxemption  is  the  sole  underwriter  or  the 


manager  or  co-manager  of  the 
underwriting  syndicate  or  a  selling  or 
placement  agent:  or  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  one  of  the  Applicants  is  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  a  selling  or  placement  agent. 
For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  Trust  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  either 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  secured  credit  instnmients  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (includiiig.  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
m.T): 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U); 

(e)  guaranteed  governmental  mortgage 
pool  certificates,  as  defined  in  29  CFR 
2510.3-101(i)(2); 

(0  fractional  undivided  interests  ill 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  property  which  had  secured  any  of 
the  obligations  described  in  subsection 
3.(1); 

(3)  imdistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.{1). 

Notwithstanding  the  foregoing,  the  term 
"trust"  does  not  include  any  investment 
pool  unless:  (i)  the  investment  pool 
consists  only  of  assets  of  the  type  which 


Jiave  been  included  in  other  investment 
pools,  (ii)  certificates  evidencing 
interests  in  such  other  investment  pools 
have  been  rated  in  one  of  the  three 
highest  generic  rating  categories  by 
S&P's.  Moody's.  D  &  P.  or  Fitch  for  at 
least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption,  and  (iii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  purchased 
by  investors  other  than  plans  for  at  least 
one  year  prior  to  the  plan's  acquisition 
of  certificates  pursuant  to  this 
exemption. 

C.  [/ndenvriter  means;    . 

(1)  any  of  the  AppUcants; 

(2)  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  any  of  the 
Apphcants:  or 

(3)  any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  any 
of  the  Applicants  or  a  person  described 
in  (2)  is  a  manager  or  co-manager  with 
respect  to  the  certificates:  or 

(4)  an  entity  which  has  received  from 
the  Department  an  individual 
prohibited  transaction  exemption 
relating  to  certificates  which  is  similar 
to  this  exemption. 

D.  Sponsor  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  Master  Servicer  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers.  the,asset8  of  the  trust. 

F.  Subservicer  means  an  entity  which, 
under  the  sufiervision  of  and  on  behalf 
of  the  master  servicer,  services  loans 
contained  in  the  trust,  but  is  not  a  party 
to  the  pooling  and  servicing  agreement 

G.  Servicer  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  Trustee  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust 

L  Insurer  means  the  insurer  or 
guarantor  of.  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  OW/gor  means  any  person,  other 
than  the  insurer,  thatis  obligated  to 
make  payments  with  respect  to  any 


obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  Excluded  Plan  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  Restricted  Group  with  respect  to  a 
class  of  certificates  means: 

(1)  each  underwriter; 

(2)  each  insurer; 

(3)  the  sponsor; 

(4)  the  trustee; 

(5)  each  servicer; 

(6)  any  obUgor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  Affiliate  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if; 

(1)  such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  the  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 


an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  Forward  delivery  commitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  Qualified  Administrative  Fee 
means  a  fee  which  meets  the  following 
criteria: 

(1)  the  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  the  servicer  may  not  charge  the  fee 
absent  the  act  or  failure  to  act  referred 
toin(l); 

(3)  the  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement:  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  the  amount 
of  any  such  fee  waived  by  the  servicer. 

T.  Qualified  Equipment  Note  Secured 
By  A  Lease  means  an  equipment  note: 

(a)  which  is  secured  by  equipment 
which  is  leased; 

(b)  which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  with  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  Qualified  Motor  Vehicle  Lease 
means  a  lease  of  a  motor  vehicle  where: 

(a)  the  trust  holds  a  security  interest 
in  the  lease; 

(b)  the  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  the  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the     ■ 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  Fooling  and  Sen'icing  Agreement 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust.  In  the  case 
of  certificates  which  are  denominated  as 
debt  instruments,  "Pooling  and 


Servicing  Agreement"  also  includes  the 
indenture  entered  into  by  the  trustee  of 
the  trust  issuing  such  certificates  and 
the  indenture  trustee. 
EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  for 
transactions  occurring  on  or  after  June 
28, 1994. 

Summary  of  Facts  and  Representations 

1.  GECMSI  is  incorporated  in  the 
State  of  New  Jersey,  and  is  a  whollv- 
owned  subsidiary  of  GE  Capital 
Mortgage  Corporation,  a  holding 
company,  which  in  turn  is  a  wholly- 
owned  subsidiary  of  General  Electric 
Capital  Corporation.  GECMSI  is  engaged 
in  the  business  of  acquiring  and 
servicing  residential  mortgage  loans 
secured  by  one-  to  four-family  homes. 
GECMSI's  servicing  business  is  derived 
from  one  of  two  sources:  a)  it  will 
acquire  or  originate  a  mortgage  loan 
which  it  will  service;  or  b)  it  will  ser\  ice 
a  mortgage  loan  which  it  has  neither 
acquired  nor  originated.  GECMSI  is  also 
involved  in  the  home  equity  business 
through  its  Home  Equity  Services  unit. 

Capital  Markets  is  incorporated  in  the 
State  of  Delaware,  and  is  a  wholly- 
owned  subsidiary  of  General  Electric 
Capital  Corporation.  Capital  Markets 
engages  in  certain  limited  securities- 
related  transactions  on  behalf  of  General 
Electric  Capital  Corporation  and  its 
subsidiaries.  Capital  Markets  is 
registered  with  the  Securities  and 
Exchange  Commission  as  a  broker- 
dealer  under  the  Securities  and 
Exchange  Act  of  1934. 

Trust  Assets. 

2.  The  Applicants  seek  exemptive 
relief  to  permit  plans  to  invest  in  pass- 
through  certificates  representing 
undivided  interests  in  the  following 
categories  of  trusts:  (1)  single  and  multi- 
family  residential  or  commercial 
mortgage  investment  trusts;''  (2)  motor 
vehicle  receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
goverrunental  mortgage  pool  certifif.ate 
investment  trusts.* 


■■The  Depanment  notes  thai  PTE  83-1  i48  VH  895 
January  7.  1983!.  a  class  exemption  for  .Tiorgrtge 
pool  inveslmpnt  trusts,  wouid  generally  dpp^  to 
trusts  containing  single-famii>  residential 
mortgages,  provided  that  the  applicable  coha itions 
of  PTE  83-1  are  met.  The  .Applicants  requcs!  :<':.ci 
for  single-family  residential  mortgages  in  :i:'.i 
I'Kemplion  because  it  would  prefer  one  exe.T.p!io;i 
for  all  trusts  ol  similar  structure.  Howe*,  er.  the 
Applicants  have  stated  that  they  may  st.il  e\a:t 
themselves  of  the  exemptive  relief  prov  ioed  b\  Pit 
83-1. 

•Guaranteed  governmental  mortgage  pool 
certificates  are  mortgege-bdcked  securities  w\'r, 
respect  to  which  interest  and  principal  po\,ib.f  is 
guaranteed  b\  ihe  Governnie.il  National  vior;.,r.<e 
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3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  on  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 
to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages.' 

Trust  Structiufl 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables  which 
may  have  been  originated  by  a  sponsor 
or  servicer  of  the  trust,  an  affiHate  of  the 
sponsor  or  servicer,  or  by  an  unrelated 
lender  and  subsequently  acquired  by  the 
trust  sponsor  or  servicer. 

On  or  prior  to  the  closing  date,  the 
sponsor  acquires  legal  title  to  all  assets 
selected  for  the  trust,  establishes  the 
trust  and  designates  an  independent 
entity  as  trustee.  On  the  closing  date, 
the  sponsor  conveys  to  the  trust  legal 
title  to  the  assets,  and  the  trustee  issues 
certificates  representing  fractional 
undivided  interests  in  the  trust  assets. 
The  certificates  are  either  publicly  or 
privately  offered. 

Certi6cateholders  are  entitled  to 
receive  monthly  or  quarterly 
installments  of  principal  and/or  interest, 
or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate — the  pass-through  rate — which  may 
be  fixed  or  variable. 

A  segregated  account  is  established-in 
the  name  of  the  trustee  or  the  servicer 


A3sociation  (GNMA),  th&  Federal  Home  Loaji 
Mortgage  Corporation  (FHLMC),  or  the  Federal 
National  Mortgage  Association  (FNM.^).  The 
Depanment's  regulation  relating  to  the  definition  of 
plan  assets  (29  CFR  2510.3-101(1))  provides  that 
where  a  plan  acquires  a  guaraaieed  governmentat 
mortgage  pool  certificate,  the  plan's  assets  include' 
.the  certificale  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law.  but  do  not, 
solely  by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  mortgages  underlying 
such  certificate.  The  Applicants  are  requesting 
evemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because  the 
certificates  in  the  trusts  may  be  plan  assets. 

"Trust  as.<>ets  may  also  include  obligations  that 
are  secured  by  leasehold  interests  on  residential 
r<!al  property.  See  PTE  90-32  involving  Prudential- 
Bache  Securities,  Inc.  (55  FR  23147.  June  6. 1990 
at  23150). 


(in  either  case,  on  behalf  of 
certificateholders)  to  hold  fimds 
received  between  distribution  dates. 
The  account  is  imder  the  sole  control  of 
the  trustee  or  the  servicer,  as  applicable, 
who  invests  the  account's  assets  in 
short-term  securities  which  have 
received  a  rating  comparable  to  the 
rating  assigned  to  the  certificates.  In 
some  cases,  the  servicer  may  be 
permitted  to  make  a  single  deposit  into 
the  accotmt  once  a  month.  When  the 
servicer  makes  such  monthly  deposits, 
payments  received  from  obligors  by  the 
servicer  may  be  commingled  with  the 
servicer's  assets  during  the  month  prior 
to  deposit.  In  no  event  will  the  period 
of  time  between  receipt  of  funds  by  the 
servicer  and  deposit  of  these  funds  in  a 
segregated  account  exceed  45  days. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  The  Applicants 
request  exemptive  relief  for  two  types  of 
multi-class  certificates:  "strip" 
certificates  and  "fast-pay/  slow-pay" 
certificates.  Strip  certificates  are  a  type 
of  security  in  which  the  stream  of 
interest  payments  on  receivables  is  split 
ft-om  the  flow  of  principal  payments  and 
separate  classes  of  certificates  are 
established,  each  representing  rights  to 
disproportionate  pajmients  of  principal 
and  interest.'" 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
mattmties  or  the  same  maturities  with 
different  payment  schedules.  Lj  certain 
transactions  of  this  type,  interest  and/or 
principal  payments  received  on  the 
underlying  receivables  are  distributed 
first  to  the  class  of  certificates  having 
the  earliest  stated  maturity  of  principal, 
and/or  earlier  payment  schedule,  and 
only  when  that  class  of  certificates  has 
been  paid  in  full  (or  has  received  a 
specified  amount)  will  distributions  be 
made  with  respect  to  the  second  class  of 
certificates.  Distributions  on  certificates 
having  later  stated  maturities  will 
proceed  in  like  manner  imtil  all  the 
certificateholders  have  been  paid  in  full. 
The  only  difference  between  this  multi- 
class  pass-through  arrangement  and  a 
single-class  pass-through  arrangement  is 
the  order  in  which  distributions  are 
made  to  certificateholders.  In  each  case. 


10 It  is  the  Department's  understanding  that  where 
a  plan  invests  in  REMIC  "residual"  interest 
certificates  to  which  this  exemption  applies,  some 
of  the  income  received  by  the  plan  as  a  result  of 
such  investment  may  be  considered  unrelated 
business  taxable  income  to  the  plan,  which  is 
subject  to  income  tax  under  the  Code.  The 
Department  emphasizes  that  the  prudence 
requirement  of  section  404(a)(1)(B)  of  the  Act  would 
require  plan  fiduciaries  to  carefully  consider  this 
and  other  tax  consequences  prior  lo  causing  plan 
assets  to  be  invested  in  certiflcaies  pursuant  to  this 
exemption. 


certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of 
a  plan  purchasing  a  certificate  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  underlying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 
than  the  amount  required  to  be  so 
distributed,  all  senior  certificateholders 
then  entitled  to  receive  distributions 
will  share  in  the  amount  distributed  on 
a  pro  rata  basis. ' ' 

6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
short  time  after  the  issuance  of  trust 
certificates.  Any  receivable  so 
substituted  is  required  to  have 
characteristics  substantially  similar  to 
the  replaced  receivable  and  will  be  at 
least  as  creditworthy  as  the  replaced 
receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
lea.ses  property  to  the  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of  receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  business,  including  finance 
companies  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant,  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer. 
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■  I '  If  a  trust  issues  subordinated  certificates, 
holders  of  such  subordinated  certificates  may  not 
share  in  the  amount  distributed  on  a  pro  rata  basis 
with  the  senior  certificateholders.  The  Department 
notes  that  the  exemption  does  not  provide  relief  lot 
plan  investment  in  such  subordinated  certificates. 


8.  The  sponsor  will  be  GECMSI. 
Where  the  sponsor  is  not  also  the 
servicer,  the  sponsor's  role  will 
generally  be  limited  to  acquiring  the 
receivables  to  be  included  in  the  trust, 
establishing  the  trust,  designating  the 
trustee,  and  assigning  the  receivables  to 
the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust. 
The  trustee  is  also  a  party  to  or 
beneficiary  of  all  the  documents  and 
instnunents  deposited  in  the  trust,  and 
as  such  is  responsible  for  enforcing  all 
the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
the  trust  sponsor,  the  servicer  or 
underwriter  or  placement  agent.  The 
Applicants  represent  that  the  trustee 
will  be  a  substantial  financial  institution 
or  trust  company  experienced  in  trust 
activities.  The  trustee  receives  a  fee  for 
its  services,  which  will  be  paid  by  the 
servicer,  sponsor  or  out  of  trust  assets. 
The  method  of  compensating  the  trustee 
will  be  specified  in  the  pooling  and 
servicing  agreement  and  disclosed  in 
the  prospectus  or  private  placement 
memorandum  relating  to  the  offering  of 
the  certificates. 

10.  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosing  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust,  it  is  common  for  the  receivables  to 
be  "subserviced"  by  their  respective 
originators  and  for  a  single  entity  to 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related) 
will  be  unrelated  to  the  underwriter  or 
the  placement  agent.  In  other  cases, 
however,  GECMSI  may  originate  or 
service  receivables  included  in  a  trust, 
or  may  sponsor  a  trust  for  which  Capital 


Markets  will  be  the  underwriter  or 
placement  agent. 

Certificate  Price.  Pass-Through  Rate  and 
Fees 

11.  Where  the  sponsor  of  a  trust  is  not 
the  originator  of  receivables  included  in 
a  trust,  the  sponsor  generally  purchases 
the  receivables  in  the  secondary  market, 
either  directly  from  the  originator  or 
from  another  secondary  market 
participant.  The  price  the  sponsor  pays 
for  a  receivable  is  determined  by 
competitive  market  forces,  taking  into 
accoimt  pajTtnent  terms,  interest  rate, 
quality,  and  forecasts  as  to  future 
interest  rates. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust,  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  If  the  sponsor  receives 
certificates  from  the  trust,  the  sponsor 
sells  all  or  a  portion  of  these  certificates 
for  cash  to  investors  or  securities 
underwriters.  In  some  transactions,  the 
sponsor  or  an  affiliate  may  retain  a 
portion  of  the  certificates  for  its  own 
account.  In  addition,  in  some 
transactions  the  originator  may  sell 
receivables  to  a  trust  for  cash.  At  the 
time  of  the  sale,  the  trustee  would  sell 
certificates  to  the  public  or  to 
underwriters  and  use  the  cash  proceeds 
of  the  sale  to  pay  the  originator  for 
receivables  sold  to  the  trust.  The 
transfer  of  the  receivables  to  the  trust  by 
the  sponsor,  the  sale  of  certificates  to 
investors,  and  the  receipt  of  the  cash 
proceeds  by  the  sponsor  generally  take 
place  simultaneously. 

12.  The  price  of  the  certificates,  both, 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces,  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  from  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fee.'^  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through^  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 


'•The  pass-{hrough  rate  on  certificates 
representing  interests  in  trusts  holding  leases  is 
determined  by  breaking  down  lease  payments  into 
"principal"  and  "interest"  components  based  on  an 
implicit  interest  rate. 


certificate  at  less  than  par,  that  discount 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor,  and  receive 
fees  for  acting  in  that  capacity)  will 
retain  the  difference  between  pavments 
received  on  the  receivables  in  the  trust 
and  payments  payable  (at  the  pass- 
through  rate)  to  certificateholders, 
except  that  in  some  cases  a  portion  of 
the  payments  on  receivables  may  be 
paid  to  a  third  party,  such  as  a  fee  paid 
to  a  provider  of  credit  support  or 
deposited  into  a  reserve  fund.  The 
servicer  may  receive  additional 
compensation  by  having  the  use  of  the 
amounts  paid  on  the  receivables 
between  the  time  they  are  received  by 
the  ser\'icer  and  the  time  they  are  due 
to  the  trust  (which  time  is  set  forth  in 
the  pooling  and  servicing  agreement). 
The  servicer  will  be  required  to  pay  the 
administrative  expenses  of  servicing  the 
trust,  including,  in  some  cases,  the 
trustee's  fee,  out  of  its  servicing 
compensation. 

The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass-through 
rate  or  paid  in  a  lump  sum  at  the  time 
the  trust  is  established. 

14.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories;  (a)  prepa\Tnent  fees;  (b)  late 
payment  and  payment  extension  fees 
and  fees  related  to  the  modification  of 
the  terms  of  an  obligation  as  f)ermitted 
by  the  provisions  of  the  pooling  and 
servicing  agreement  (including  the 
partial  release  of  collateral  to  die  extent 
provided  therein);  and  (c)  fees  and 
charges  associated  with  foreclosure  or 
repossession,  or  other  conversion  of  a 
secured  position  into  cash  proceeds, 
upon  default  of  an  obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  senicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due. 
In  some  cases,  the  pooling  and  servicing 
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agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accounts  in  itself  or  to 
commingle  such  pajinents  with  its  own 
hinds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  from  the 
use  of  the  funds  between  the  date  of 
pajTnent  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  fit>m  which  the  trustee  makes 
payments  to  certificateholders. 

16.  Underwriters  or  placement  agents 
will  receive  a  fee  in  connection  with  the 
secxirities  imderwriting  or  private 
placement  of  certificates.  In  a  firm 
commitment  imderwriting,  this  fee 
would  consist  of  the  difference  between 
what  such  underwriter  receives  for  the 
certificates  that  it  distributes  and  what 
it  pays  the  sponsor  for  those  certificates. 
In  some  public  offerings,  however,  an 
underwriter  may  sell  certificates  on  an 
agency  basis  in  a  best  efforts 
underwriting.  In  those  cases,  the 
underwriter  would  receive  an  agency 
commission  paid  by  the  sponsor  plus 
reimbursement  for  out-of-pocket 
expenses.  In  a  private  placement,  the  fee 
normally  takes  the  form  of  an  agency 
commission  paid  by  the  sponsor. 

Purchase  of  Receivables  by  the  Servicer 

17.  The  Applicants  represent  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payment,  the 
cost  of  administering  the  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point.  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  remaining  in  the  trust  when 
the  aggregate  impaid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usually  5  to  10  percent)  of 
the  initial  aggregate  unpaid  balance. 

The  purchase  price  of  a  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to: 
(1)  the  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer;  or  (2)  the  greater 
of  (a)  the  amount  in  (1)  or  (b)  the  fair 
market  value  of  such  obligations  in  the 
case  of  a  REMIC,  or  the  fair  market  value 
of  the  certificates  in  the  case  of  a  trust 
diat  is  not  a  REMIC. 


Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  S&P's,  Moody's,  D&P  or 
Fitch.  Insurance  or  other  credit  support 
will  be  obtained  by  the  trust  sponsor  to 
the  extent  necessary  for  the  certificates 
to  attain  the  desired  rating.  The  amount 
of  this  credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.  act  as  an  insurer).  In  these  cases,  the 
master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  funds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  from 
the  credit  support  provider  (which  may 
be  itself)  or,  (c)  in  Uie  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
funds  in  a  timely  manner.  When  the 
servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  funds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 
on  its  own  initiative  on  behalf  of  the 
trustee,  but  in  either  event  it  will 
provide  such  funds  to  cover  payments 
to  the  full  extent  of  its  obligations  under 
the  credit  support  mechanism.  In  some 
cases,  however,  the  master  servicer  may 
not  be  obligated  to  advance  funds  but 
instead  would  be  called  upon  to  provide 
funds  to  cover  defaulted  payments  to 
the  full  extent  of  its  obligations  as 
insurer.  However,  a  master  servicer 
typically  can  recover  advances  either 
from  the  provider  of  credit  support  or 
from  future  payments  on  the  affected 
assets. 

If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  delinquent  payments,  or 
otherwise  fails  in  its  duties,  the  trustee 
would  be  required  and  would  be  able  to 
enforce  the  certificateholders*  rights,  as 
both  a  party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  servicer  out  of  future 
payments  on  receivables  held  by  the 


trust  to  the  extent  not  covered  by  credit 
support.  However,  where  the  master 
servicer  provides  credit  support  to  the 
trust,  there  are  protections  in  place  to 
guard  against  a  delay  in  calling  upon  the 
credit  support  to  take  advantage  of  the 
fact  that  the  credit  support  declines 
proportionally  with  the  decrease  in  the 
principal  amount  of  the  obligations  in 
the  trust  as  payments  on  receivables  are 
passed  through  to  investors.  These 
safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  The  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to 
follow  its  normal  servicing  guidelines 
and  will  set  forth  the  master  servicer's 
general  policy  as  to  the  period  of  time 
after  which  delinquent  obligations 
ordinarily  will  be  considered 
uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(usually  monthly  or  quarterly  as  set 
forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 
required  to  report  to  the  independent 
trustee  the  amount  of  all  past-due 
payments  and  the  amount  of  all  servicer 
advances,  along  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support.  Further,  the  master  servicer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or.  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations.  specif>'ing  any  such  default. 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 

;  records.  The  results  of  the  independent 
accountants'  review  are  delivered  to  the 
trustee;  ariH 

(d)  Credit  support  will  be  provided 
based  upon  a  specified  percentage  of  the 
aggregate  initial  principal  balaiice  of  the 
receivables  included  in  the  trust.  The 
credit  support  is  a  fixed  dollar  amount. 


subject  to  reduction  only  for  actual 
draws  thereon,  throughout  the  Ufe  of  the 
trust.  As  a  result  (subject  to  draws 
thereon),  the  amount  of  this  credit 
support  will  increase  as  a  percentage  of 
the  pool  principal  during  the  life  of  the 
trust.  The  Apphcants  represent  that  this 
approach  thereby  provides  investors 
with  greater  protection  than  the 
approach  which  permits  proportionate 
reductions  in  the  credit  support,  subject 
to  a  floor  which  only  is  effective 
towards  the  end  of  the  hfe  of  the  trust. 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  identification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust,  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and  ~ 
servicer; 

(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof;  a  description  of  the 
procedures  for  collection  of  payments 
on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  from 
which  such  distributions  are  made; 
identification  of  the  servicing 
compensation  and  any  fees  for  credit 
enhancement  that  are  deducted  from 
payments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  defauh  under 
the  pooling  and  servicing  contract  and 

a  description  of  the  trustee's  and  the 
investors'  remedies  incident  thereto; 

(g)  A  description  of  the  credit  support; 

(h)  A  general  discussion  of  the 
principal  federal  income  tax 


consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor; 

(i)  A  description  of  the  underwriters' 
plan  for  distributing  the  pass-through 
securities  to  investors;  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  definquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  5iat  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K.  many 
trusts  obtain,  by  appfication  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  ifor  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates.  While  the  Securities  and 
Exchange  Commission's  interpretation 
of  the  periodic  reporting  requirements  is 
subject  to  change.  j)eriodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assetsi^ 
including  underlying  obligations.  Such 
report  will  typically  contain  information 
regarding  the  trust's  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates. 


In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
trustee  summarizing  information 
regarding  the  trust  and  its  assets.  Such 
statement  will  include  information 
regarding  the  trust  and  its  assets, 
including  underlying  receivables.  Such 
statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest. 

Secondary  Market  Transactions 

24.  It  is  the  pohcy  of  many 
underwriters  to  attempt  to  make  a 
market  for  securities  for  which  it  is  lead 
or  co-managing  underwriter.  It  is  also 
the  pohcy  of  many  placement  agents  to 
facilitate  sales  by  investors  who 
purchase  certificates  if  such  entity  has 
acted  as  agent  or  principal  in  the 
original  private  placement  of  the 
certificates  and  if  such  investors  request 
such  entity's  assistance. 

Retroactive  Relief 

25.  The  Applicants  represent  that  they 
have  engaged  in  transactions  related  to 
mortgage-backed  and  asset-backed 
securities  based  on  the  assumption  that 
retroactive  relief  would  not  be  granted. 
However,  it  is  possible  that  some 
transactions  may  have  occurred  that 
would  be  prohibited.  For  example, 
because  many  certificates  are  held  in 
street  or  nominee  name,  it  is  not  always 
P9ssible  to  identify  whether  the 
percentage  interest  of  plans  in  a  trust  is 
or  is  not  "significant"  for  purposes  of 
the  Department's  regulation  relating  to 
the  definition  of  plan  assets  (29  CFR 
2510.3-101{f)).  These  problems  are 
compounded  as  transactions  occur  in 
the  secondary  market.  In  addition,  with 
respect  to  the  "publicly-offered 
security  "  exception  contained  in  that 
regulation  (29  CFR  2510.3-101(b)).  it  is 
difficult  to  determine  whether  each 
purchaser  of  a  certificate  is  independent 
of  all  other  purchasers. 

Therefore,  the  Applicants  request 
relief  retroactive  for  transactions  which 
have  occurred  on  or  after  June  28,  1994, 
the  date  the  Applicants  originally  filed 
their  exemption  application  with  the 
Department. 

Summary 

26.  In  summarv'.lhe  Applicants 
represent  that  the  transactions  for  wtiich 
exemptive  relief  is  requested  satisfy  the 
statutory  criteria  of  section  408(a)  of  the 
Act  due  to  the  following: 

(a)  The  trusts  contain  "fixed  pools  '  of 
assets.  TheYe  is  little  discretion  on  the 
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part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  S&P's, 
Moody's,  D&P  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating; 

(c)  All  transactions  for  which  the 
Applicants  seek  exemptive  relief  will  be 
governed  by  the  pooling  and  servicing 
agreement,  which  is  made  available  to 
plan  fiduciaries  for  their  review  prior  to 
the  plan's  investment  in  certificates; 

(d)  Exemptive  relief  fi-om  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;- and 

(e)  Many  underwriters  have  made, 
and  the  Applicants  anticipate  that  such 
underwriters  will  continue  to  make,  a 
secondary  market  in  the  publicly- 
offered  certificates  sponsored  by 
GECMSI. 

Discussion  of  Proposed  Exemption 

I.  Differences  Between  Proposed 
Exemption  and  Class  Exemption  PTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81- 
7  (46  PR  7520,  January  23, 1981],  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  (48  FR  895,  January  7. 1983]. 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obUgations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  relief  from  sections 
406(a)  and  407  for  the  sale,  exchange  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  relief 
from  section  406  (b)(1)  and  (b)(2)  of  the 
Act  for  the  above-described  transactions 
when  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  respect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption 
are  met.  In  particular,  section  406(b) 
relief  is  conditioned  upon  the  approval 
of  the  transaction  by  an  independent 
fiduciary.  Moreover,  the  total  value  of 
certificates  purchased  by  a  plan  must 
not  exceed  25  percent  of  the  amount  of 
the  issue,  and  at  least  50  percent  of  the 
aggregate  amount  of  the  issue  must  be 
acquired  by  persons  independent  of  the 


trust  sponsor,  trustee  or  insurer.  Finally, 
PTE  83-1  provides  conditional 
exemptive  relief  fi-om  section  406  (a) 
and  (b)  of  the  Act  for  transactions  in 
connection  with  the  servicing  and 
operation  of  the  mortgage  trust. 

Under  PTE  83-1.  exemptive  relief  for 
the  above  transactions  is  conditioned    - 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifjang  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  paj-ments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  PTE  83- 
1  in  the  following  major  respects:  (1) 
The  proposed  exemption  provides 
individual  exemptive  relief  rather  than 
class  relief;  (2)  The  proposed  exemption 
covers  transactions  involving  trusts 
containing  a  broader  range  of  assets  than 
single-family  residential  mortgages;  (3) 
Instead  of  requiring  a  system  for 
insuring  the  pooled  receivables,  the 
proposed  exemption  conditions  relief 
upon  the  certificates  having  received 
one  of  the  three  highest  ratings  available 
from  S&P's.  Moody's,  D&P  or  Fitch 
(insurance  or  other  credit  support 
would  be  obtained  only  to  the  extent 
necessary  for  the  certificates  to  attain 
the  desired  rating);  and  (4)  The 
proposed  exemption  provides  more 
limited  section  406(b)  and  section  407 
relief  for  sales  transactions. 

II.  Ratings  of  Certificates 

After  consideration  of  the 
representations  of  the  Applicants  and 
information  provided  by  S&P's, 
Moody's,  D&P  and  Fitch,  the 
Department  has  decided  to  condition 
exemptive  relief  upon  the  certificates 
having  attained  a  rating  in  one  of  the 
three  highest  generic  rating  categories 
from  S&P's.  Moody's,  D&P  or  Fitch.  The 
Department  believes  that  the  rating 
condition  will  permit  the  Applicants 
flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables  while  ensuring  that 
the  interests  of  plans  investing  in 
certificates  are  protected.  The 
Department  also  believes  that  the  ratings 
are  indicative  of  the  relative  safety  of 
investments  in  trusts  containing  secured 
receivables.  The  Department  is 
conditioning  the  proposed  exemptive 
relief  upon  each  particular  type  of  asset- 


backed  security  having  been  rated  in 
one  of  the  three  highest  rating  categories 
for  at  least  one  year  and  having  been 
sold  to  investors  other  than  plans  for  at 
least  one  year." 

III.  Limited  Section  406(b)  and  Section 
407(a)  Rehef  for  Sales 

The  Applicants  represent  that  in  some 
cases  a  trust  sponsor,  trustee,  servicer, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  may  be  a  pre- 
existing party  in  interest  with  respect  to 
an  investing  plan.'*  In  these  cases,  a 
direct  or  indirect  sale  of  certificates  by 
that  party  in  interest  to  the  plan  would 
be  a  prohibited  sale  or  exchange  of 
property  under  section  406(a)(1)(A)  of 
the  Act."  Likewise,  issues  are  raised 
under  section  406(a)(1)(D)  of  the  Act 
where  a  plan  fiduciary  causes  a  plan  to 
purchase  certificates  where  trust  funds 
will  be  used  to  benefit  a  party  in 
interest. 

Additionally,  the  Applicants 
represent  that  a  trust  sponsor,  servicer, 
trustee,  insurer,  and  obligor  with  respect 
to  receivables  contained  in  a  trust,  or  an 
underu'riter  of  certificates  representing 
an  interest  in  a  trust  may  be  a  fiduciary 
with  respect  to  an  investing  plan.  The 
Applicants  represent  that  the  exercise  of 
fiduciary  authority  by  any  of  these 
parties  to  cause  the  plan  to  invest  in 
certificates  representing  an  interest  in 


'  Mn  referring  to  different  "types"  of  asset-backed 
securities,  the  Department  means  certificates 
representing  interests  in  trusts  containing  different 
"types"  of  receivables,  such  as  single  family 
residential  mortgages,  multi-family  residential 
mortgages,  commercial  mortgages,  home  equity^ 
loans,  auto  loan  receivables,  installment  obligations, 
for  consumer  durables  secured  by  purchase  money 
security  interests,  etc.  The  Department  intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  highest  generic  rating  categories  by 
S&P's.  D4P,  Fitch  or  Moody's)  and  purchased  by 
investors  other  than  plans  for  at  least  one  year  prior 
to  the  plan's  investment  pursuant  to  the  proposed 
exemption.  In  this  regard,  the  Department  does  not 
intend  to  require  that  the  particular  assets 
contained  in  a  trust  must  have  been  "seasoned" 
(e.g.,  originated  at  least  one  year  prior  to  the  plan's 
investment  in  the  trust). 

"In  this  regard,  we  note  that  the  exemptive  relief 
proposed  herein  is  limited  to  certificates  with 
respect  to  which  the  Applicants  or  any  of  their 
affiliates  are  either  (a)  the  sole  underwriter  or 
manager  or  co-manager  of  the  underwriting 
syndicate,  (b)  a  selling  or  placement  agent,  or  (c)  the 
'sponsor,  in  which  case  an  entity  which  has  received 
from  the  Department  an  indivi'dual  prohibited 
transaction  exemption  relating  to  certificates  which 
is  similar  to  this  exemption  is  the  sole  underwriter 
or  the  manager  or  co-manager  of  the  underwriting 
syndicate,  or  a  selling  or  placement  agent. 

"  The  Applicants  represent  that  where  a  trust 
sponsor  is  one  of  the  Applicants  or  its  affiliate,  sales 
to  plans  by  the  sponsor  may  be  exempt  under  PTE 
75-1,  Part  n  (relating  to  purchases  and  sales  of 
securities  by  broker-dealers  and  their  affiliates),  if 
none  of  the  Applicants  is  a  fiduciary  with  respect 
to  plan  assets  to  be  invested  in  certiHcates. 


the  trust  would  violate  section  406(b)(1). 
and  in  some  cases  section  406(b)(2>,  of 
the  Act. 

Moreover,  the  Applicants  represent 
that  to  the  extent  there  is  a  plan  asset 
"look  through"  to  the  underlying  assets 
of  a  trust,  the  investment  in  certificates 
by  a  plan  covering  employees  of  an 
obligor  under  receivables  contained  in  a 
trust  may  be  prohibited  by  sections 
406(a)  and  407(a)  of  the  Act. 

After  consideration  of  the  issues 
involved,  the  Department  has 
determined  to  provide  the  limited 
sections  406(b)  and  407(a)  relief  as 
specified  in  the  proposed  exemption. 
NOTICE  TO  INTERESTED  PERSONS:  The 
Applicants  represent  that  because  those 
potentially  interested  participants  and 
beneficiaries  cannot  all  be  identified, 
the  only  practical  means  of  notifying 
such  participants  and  beneficiaries  of 
this  proposed  exemption  is  by  the 
publication  of  this  notice  in  the  Federal 
Register.  Comments  and  requests  for  a 
hearing  must  be  received  by  the 
Department  not  later  thian  30  days  from 
the  date  of  publication  of  this  notice  of 
proposed  exemption  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Gar\- 
Lefkowitz  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toll-ft^e 
number.) 

General  Informalion 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 


protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  wall  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and  • 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC.  this  30th  day  of 
August,  1994. 

Ivan  Strasfeld, 

Director  of  Exemption  Di  -terminotions. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
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[Prohibited  Transaction  Exemption  94-65; 
Exemption  Application  No.  0-9616,  et  al.] 

Grant  of  Individual  Exemptions;  Long 
Mfg.  N.C.  Inc.  Retirement  Plan,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 


the  Department  in  Washington,  D.C.  T^'p 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
VNTitten  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Departmeni 
because,  effective  December  31,  1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  1 7, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  40B(aJ  oi 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administrative."> 
feasible; 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  tjeneficiaries  of  the  plar.s 

Long  Mfg.  N.C.  Inc.  Employee's 
Retirement  Plan  (the  Plan)  Located  in 
Tarboro,  North  Carolina 

(Prohibited  Transaction  Exemption  94-<i3 
Exemption  Application  No.  0-9616) 

Exemption 

The  restrictions  of  sections  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  bv  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  of 
certain  real  property  (the  Tarboro 
Property)  by  the  Plan  to  Long  Mfg.  N  C 
Inc.  (the  Employer),  the  Plan  sponsor 
and  a  party  in  interest  with  respect  to 
the  Plan;  provided  that  the  following 
conditions  are  satisfied: 

(1)  The  sale  will  be  a  one-time  cash 
transaction; 

(2)  The  Plan  will  incur  no  expenses  as 
a  result  of  the  transaction! 

(3)  the  Plan  will  receive  the  greater  u[: 
(a)  $188,548,  representing  the  Plans 
total  investment  in  the  Tarboro 
Property;  or  (b)  the  fair  market  value  of 
the  Tarboro  Property  as  determined  d! 
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the  time  of  the  sale  by  an  independent, 
qualified  appraiser;  and 

(41  tiie  Employer  will  file  form  5330 
(return  of  Initial  Excise  Taxes  for 
Pensipn  Plans  and  Profit  Sharing  Plans) 
with  the  (ntemal  Revenue  Service  (the 
IRS)  and  pay  the  appropriate  excise 
taxes  due  with  respect  to  the  past 
prohibited  leasing  of  the  Tarboro 
Property  by  the  Plan  to  the  Employer 
within  90  days  of  the  date  of  the 
publication  of  the  exemption  in  the 
Federal  Register. 

For  a  more  complete  statement  of 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  )une 
29,  1994  at  59  FR  33548/33550. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department. 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Thomas  G.  Soper,  M.D..  S.C 
Employees'  Pension  Plan  and  Trust  (the 
Plan)  Located  in  Evanston,  Illinois 

IProhibited  Transaction  Exemption  94-66; 
Exemptioo  Application  No.  I>-9703l 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  .4975(c)(1)(A) 
through  (E)  of  the  Oxle.  shall  not  apply 
to  the  cash  sale  (the  Sale)  of  certain  real 
property  (the  Property)  by  the  Plan  to 
Thomas  E.  Soper,  a  disqualified  person 
v\ith  respect  to  the  Plan;  provided  that 
(1)  the  Sale  is  a  one-time  transaction  for 
cash;  (2)  the  Plan  does  not  experience 
any  loss  nor  incur  any  expenses  in  the 
proposed  transaction;  and  (3)  the  Plan 
receives  as  consideration  the  greater  of 
either  the  fair  market  value  of  the 
Property  as  determined  by  an 
independent  appraiser  on  the  date  of  the 
Sale,  or  receives  an  amount  equal  to  all 
the  funds  expended  by  the  Plan  in 
acquiring  and  maintaining  the  Property. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
13.  1994,  at  59  FR  35760. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
.J  fiduciary  or  other  party  in  interest  or 


disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  Uie  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2j  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DG,  this  30th  day  of 
August.  1994. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administmtion, 
U.  S .  Departmen  t  of  Labor. 
[FR  Doc.  94-21 771  Filed  9-1-94;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  AvailatMlity  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

Administration.  Office  of  Records 

Administration. 

action:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 


publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a).. 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  October 
17, 1994.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration. 
Washington.  IX!  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
.  control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 


This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  Uie  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  Commerce, 
International  Trade  Administration 
(Nl-151-94-1).  Records  of  the  Office  of 
the  Under  Secretary  of  International 
Trade. 

2.  Office  of  the  Secretary  of  Defense 
(Nl-330-94-3).  Records  relating  to  the 
Department  of  Defense's  participation  in 
the  Committee,  on  Foreign  Investment  in 
the  United  States.  (Department  of 
Treasury  is  the  lead  agency.) 

3.  Department  of  Labor,  Office  of  the 
Assistant  Secretary  for  Policy  (Nl-174- 
94-1).  Regulatory  tracking  system 
database. 

4.  Department  of  Justice  (Nl-60-94- 
5).  Case  files  relating  to  tax  matters. 

5.  Department  of  Justice,  Immigration 
&  Naturalization  Service  (Nl-85-94-2). 
Employment  authorization  applications. 

6.  Department  of  State,  Bureau  of 
Inter-American  Affairs  (Nl-59-94-3). 
Routine,  facilitative,  and  duplicative 
records  of  the  office  of  the  assistant 
secretary. 

7.  Department  of  State,  Bureau  of 
Inter-American  Affairs  (Nl-59-94— 1). 
Routine,  facilitative.  and  duplicative 
records  of  the  office  of  the  Executive 
Director. 

8.  Department  of  State,  Bureau  of 
Inter-American  Affairs  (Nl-59-94-5). 
Routine,  facilitative,  and  diiplicative 
records  of  the  office  of  the  Office  Press 
and  Public  Affairs. 

9.  Department  of  State,  Bureau  of 
Inter- American  Affairs  (N 1-59-94-6). 
Roytine,  facilitative,  and  duplicative 
records  of  the  office  of  the  Office  of  - 
Policy  Planning  Coordination. 

10.  Department  of  State,  Bureau  of 
Inter-American  Affairs  (N 1-59-94-7).  - 
Routine,  facilitative,  and  duplicative 
records  of  the  office  of  Office  of 
Economic  Policy. 

11.  Etepartment  of  State,  Bureau  of 
Inter-American  Affairs  (N 1-59-94-8 >. 
Routine,  facilitative,  and  duplicative 
records  of  the  office  of  geographic 
offices. 

12.  Department  of  the  Treasury,  Office 
of  Thrift  Supervision  (Nl-483-93-15). 
Regulatory  Action  Data  System  and  the 
Supervisory  Action  System. 


13.  U.S.  Army  (Nl-AU-93-6). 
Facilitative  records  used  to  monitor 
worldwide  security  conditions. 

14.  Bureau  of  Mines,  Division  of 
Statistics  and  Information  Services  (Nl- 
70-94-1).  Mineral  surveys  that  have 
been  microfilmed. 

15.  Farm  Credit  Administration  (Nl- 
103-94-3).  Routine  training  records. 

16.  Federal  Home  Loan  Banks,  Office 
of  Finance  (Nl^85-94-l).  Fiscal  and 
administrative  records. 

17.  Tennessee  Valley  Authority, 
Power  Function  (Nl-142-92-7).  Power 
accounting/general  correspondence 
files. 

Dated:  August  23, 1994. 
Trudy  Huskamp  Peterson, 

Acting  An:hivist  of  the  United  States. 

[FR  Doc.  94-21717  Filed  9-1-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-^24  and  425] 

Georgia  Power  Company,  et  al;  Notice 
of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81  issued  to  Georgia  Power 
Company,  Ogelthorpe  Power 
Corporation  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia  (the  licensee)  for  operation  of 
the  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  located  in  Burke  County, 
Georgia. 

The  proposed  amendment  will 
relocate  the  requirements  of  Technical 
Specification  3/4.7.10,  Area 
Temperature  Monitoring,  to  section  16.3 
of  the  VBGP  Final  Safety  Analysis 
Report  (FSAR).  With  this  relocation  to 
the  FSAR,  GPC  plans  to  clarify  the  basis 
for  areas  to  be  monitored  and  modify 
these  surveillance  requirements.  This 
change  is  being  proposed  in  accordance 
with  NUREG-1431,  "Standard 
Technical  Specifications,  Westinghouse 
Plants."  _  ■ 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the    • 
amendment  request  involves  no 


significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  hcensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  purpose  of  area  temperature 
monitoring  is  to  provide  reasonable 
assurance  that  the  normal  operating 
temperatures  in  the  selected  rooms  will 
remain  consistent  with  the  temperatures 
assumed  for  the  environmental 
qualification  of  safety  related 
equipment. 

The  normal  operating  temperature  is 
significant  for  its  effect  on  the  qualified 
hfe  of  the  components  as  well  as  the 
predicted  environmental  transients  (i  e  . 
pressure,  temperature,  and  radiation) 
that  occur  under  accident  conditions. 
The  following  justifications  are 
provided  for  the  proposed  changes  to 
the  area  temperature  monitoring 
program: 

1.  The  proposed  change  to  perform 
temperature  surveillance  only  when  thp 
normal  ventilation  system  is  out  of 
ser\'ice  is  justified  based  on  the 
following: 

a.  The  HVAC  systems  at  VEGP  have 
been  designed  to  maintain  the  room 
temperatures  at  less  than  the  ma.ximum 
normal  temperature  specified  for 
environmental  qualification  purposes. 
The  HVAC  calculations  have 
conservatively  considered  the  worst 
case  heat  load  conditions  with  a 
nominal  safety  factor  when  sizing  the 
cooling  systems  that  serve  the  subject 
rooms.  As  a  result,  the  plant  is  generally 
maintained  at  temperatures  well  below 

•  the  level  assumed  for  normal  operation 
and  used  for  environmental 
qualification  of  equipment. 

b.  Temperature  monitoring  activities 
per  Technical  Specification  3/4.7.10 
have  been  in  place  for  6  years  on  Unit 
1  and  4  years  on  Unit  2.  the  data 
collected  during  This  time  demonstrate 
that  the  temperatures  have  remained 
well  within  environmental  qualification 
limits  with  the  exception  of  the  main 
steam  isolation  valve  (MSIV)  area  u  hich 
has  exceeded  its  reportability  limits  on 
several  occasions.  The  MSIV  area  has 
since  been  provided  with  a  new 
ventilation  system  and  temperature 
monitoring  instrumentation. 
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Whiea  the  normal  ventilation  system 
for  one  of  the  specified  rooms  is  not 
functioning,  temperature  monitoring 
activities  will  resume  at  the  previously 
specified  rate  of  once  every  12  hours. 
The  proposed  change  to  monitor  these 
rooms  only  when  the  normal  ventilation 
system  is  out  of  service  will  provide  a 
level  of  assurance  that  is  similar  to  that 
provided  by  the  current  Technical 
Specification.  Therefore,  continued 
monitoring  is  not  warranted  as  long  as 
the  normal  ventilatioa  systems  are 
functioning. 

2.  The  proposed  change  in  room 
selection  criteria  to  eliminate  rooms  that 
are  classified  as  mild  environment  is 
justified  based  on  the  current  methods 
of  environmental  qualification.  The 
qualified  hfe  of  safety  related  equipment 
in  mild  environment  is  no  longer  based 
on  environmental  qualification,  but  is 
based  on  a  combination  of  design  life, 
trending,  and  periodic  maintenance  and 
surveillance  as  discussed  in  FSAR 
section  3.11.B.  Therefore,  the 
monitoring  of  mild  rooms  is  not 
required  to  verify  that  the  normal  design 
temperature  is  being  maintained. 
However,  the  existing  Technical 
Specifications  not  only  require 
monitoring  of  the  normal  room 
temperature,  but  also  require  actions  to 
evaluate  equipment  operability  if  an 
abnormal  condition  temperature  limit  is 
exceeded. 

To  address  this  abnormal  temperatiire 
condition,  the  rooms  that  are  not 
monitored  based  on  mild  envirorunent 
will  not  exceed  ISCF  following  a 
complete  loss  of  normal  HVAC  for  a  7- 
day  period.'  The  abnormal  temperature 
limits  currently  shown  in  the  Technical 
Specifications  are  the  calculated  room 
temperatures  with  a  loss  of  normal 
HVAC  for  a  24-hour  period.  The  new 
criterion  is  based  on  an  equipment 
qualification  analysis  that  demonstrates 
that  short  duration  temperature 
excursions  of  up  to  24  hours  at  150°F 
have  an  insignificant  effect  on  the 
qualified  life  of  electrical  and 
mechanical  equipment.  The  limitation 
is  further  supported  by  Appendix  F  of 
NUMARC  Report  87-00  that  concludes 
that  electrical  and  mechanical 
equipment  will  operate  in  station 
blackout  conditions  with  no  loss  of 
function  with  temperatures  of  up  to 
150°F  for  short  durations  (i.e.,  4  hours). 

3.  Relocation  of  area  temperature 
monitoring  to  the  FSAR  and  the  revision 
of  the  TS  reporting  requirements  are 
justified  as  follows: 


'Per  project  calculations,  the  loss  of  normal 
-IV.^C  foT  7  days  has  been  shown  to  be  sufTicient 
i.tv.e  to  achieve  steady  state  temperature  conditions. 


a.  As  discussed  in  enclosure  1  (of  the 
licensee's  February  3. 1994  submittal], 
the  existing  TS  reqiurements  for  the  area 
temperature  monitoring  program  do  not 
meet  any  of  the  criteria  of  the  Final 
PoUcy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  and  can  safely  be 
relocated  to  the  FSAR. 

b.  The  area  temperature  monitoring 
program  added  to  the  FSAR  will 
continue  to  ensure  that  room 
temperatures  are  maintained  within  the 
limits  assumed  for  environmental 
qualification.  The  monitoring 
requirements  of  once  every  1 2  hours 
when  the  normal  ventilation  system  is 
not  in  service  will  ensure  that  a  room 
would  not  experience  a  short  duration   , 
temperature  excursion  for  more  than  24 
hours  without  an  evaluation  of 
equipment  operability.  Although 
reporting  requirements  have  been 
excluded  from  the  FSAR  description,  an 
evaluation  of  equipment  operability  will 
continue  to  be  performed  in  the  event 
that  the  temperature  limits  are 
exceeded.  The  reporting  of  operability 
concerns  to  the  NRC  will  be  based  on 
the  reporting  requirements  for  the 
specific  equipment  in  an  affected  area 
after  a  determination  of  operability  has 
been  made.  The  current  TS  requires  that 
a  report  be  prepared  and  submitted  to 
the  NRC  that  demonstrates  tbt 
continued  operability  of  the  affected 
equipment  if  the  maximum  normal 
temperature  in  an  area  is  exceeded  for 
more  than  8  hours. 

The  new  FSAR  description  will 
continue  to  require  an  evaluation  of 
equipment  operability  if  either  the 
normal  temperattire  limit  or  abnormal 
condition  temperature  limit  is  exceeded. 
However,  no  report  to  the  NRC  will  be 
required  unless  the  equipment 
operability  evaluation  indicates  a 
reportable  condition. 

Based  on  the  above  considerations, 
GPC  has  concluded  the  following 
concerning  10  CFR  50.92.  j 

1 .  The  proposed  change  to  the 
Technical  Specifications  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
environmental  qualification  and 
operability  of  the  safety  related 
equipment  will  not  be  adversely 
affected  by  the  proposed  changes  to  the 
area  temperature  monitoring  program. 
The  relocation  of  TS  to  the  FSAR  and 
the  changes  to  monitoring  frequency 
will  not  increase  the  probability  that  the 
room  temperature  design  limits  will  be 
exceeded  or  result  in  a  loss  of  qualified 
life  of  safety  related  equipment.  In 
addition,  the  consequences  of  exceeding 
the  temperature  limits  will  not 


significantly  differ  from  the  existing 
program  since  an  evaluation  of  qualified 
life  and  operability  will  continue  to  b*» 
performed. 

2.  The  proposed  change  to  the 
Technical  Specifications  does  not  create 
the  possibiUty  of  a  new  or  different  kind 
of  accident  bom  any  accident 
previously  evaluated.  The  relocation  of 
area  temperattire  monitoring  to  the 
FSAR  and  the  changes  in  monitoring 
procedures  do  not  change  the  design  of 
individual  equipment,  systems,  nor  the 
plant  operating  procedures  and 
therefore  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  those  already  evaluated. 

3.  The  proposed  change  to  the 
Technical  Specifications  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety  because  the  revised 
monitoring  requirements  will  continue 
to  ensure  that  the  environmental 
qualification  temperature  limits  of 
safety  related  equipment  scoped  in  the 
area  temperature  monitoring  program 
will  not  be  exceeded  without  an 
evaluation  of  equipment  operability. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
.  shutdown  of  the  facility,  the 
Commission  may  issue  the  license     - 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 


of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  IX;  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike.  RockviUe. 
Maryland,  bom  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW.. 
Washington.  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  3,  1994,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  oj>erating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who  - 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  Burke 
County  Public  Library.  412  Fourth 
Street,  Waynesboro,  Georgia  30830.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted, 
with  particular  reference  to  Uie 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  thepr(x;eeding  on  the 


petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceesding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
-must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements,  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  de<.ide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 


hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  inter\'ene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  KW..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Herbert  N.  Berkow: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Arthur  H.  Domby.  Troutman 
Sanders.  Nations  Bank  Plaza,  600 
Peachtree  Street.  NE.,  Atlanta,  Georgia 
30308.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertainod 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and.'or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  apphcation  for 
amendment  dated  Februar\-  3,  1994, 
which  is  available  for  pubhc  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC  20555.  and 
at  the  local  public  document  room 
located  at  the  Burke  County  Public 
Librarj',  412  Fourth  Street.  Wav-nesboro. 
Georgia  30830. 

Dated  at  Rockvilie.  Mar>-land.  this  29Lh  day 
of  August.  1994. 


JMI 
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For  the  Nuclear  Regulatory  Commission. 
Louis  Wheeler, 

Project  Manager.  Project  Directorate  11-3, 
Division  of  Reactor  Projects— 1/ II,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  94-21767  Filed  9-1-94;  8:45  am] 
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[Docket  No.  50-139] 

University  of  Washington  Research 
Reactor  Notice  of  Proposed  Issuance 
of  Orders  Authorizing  Disposition  of 
Component  Parts  and  Terminating 
Facility  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  Orders 
authorizing  the  University  of 
Washington  (the  licensee)  to  dismantle 
the  reactor  facility  and  dispose  of  the 
component  parts,  and  termination  of 
Facility  License  No.  R-73,  in 
accordance  with  the  licensee's 
application  dated  August  2, 1994. 

The  first  of  these  Orders  would  be 
issued  following  the  Commission's 
review  and  approval  of  the  licensee's 
detailed  plan  for  decontamination  of  the 
facility  and  disposal  of  the  radioactive 
components,  or  some  alternate 
disposition  plan  for  the  facility.  This 
Order  would  authorize  implementation 
of  the  approved  plan.  Following 
completion  of  the  authorized  activities 
and  verification  by  the  Commission  that 
acceptable  radioactive  contamination 
levels  have  been  achieved,  the 
Commission  would  issue  a  second 
Order  terminating  the  facility  license 
and  any  further  NRC  jurisdiction  over 
the  facility.  Prior  to  issuance  of  each 
Order,  the  Commission  wall  have  made 
the  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  and  the  Commission's  regulations. 

By  October  3, 1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  subject  Orders  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  he  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  .Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  t)een 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
p>etition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter, 
and  the  bases  for  each  contention  set 
forth  with  reasonable  specificity. 
Contentions  shall  be  limited  to  matters 
vrithin  the  scope  of  the  action  under 
consideration.  A  petitioner  who  fails  to 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
lest  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  D.C.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  or  representative  for  the 


petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)-3  25-6000 
(in  Missouri  l-{800)-342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  3ie  following  message  addressed  to 
Seymour  H.  Weiss:  petitioner's  name 
and  telephone  number;  date  petition 
was  mailed;  the  University  of 
Washington;  and  publication  date  and 
page  number  of  this  Federal  Register 
notice.  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555, 
and  to  Ms.  Christine  Hughes,  Division 
Chief  and  Special  Assistant  to  the 
Attorney  General,  University  of 
Washington.  101  Administration,  MS: 
AF-50,  Seattle,  Washington  98195. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  • 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
board,  that  the  petitioner  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application 
dated  August  2,  1994,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW.,  Washington,  D.C. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  94-21766  Filed  9-1-94;  8:45  am) 
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OFFICE  OF  PERSONNEL 
IMANAGEMENT 

Request  for  Reinstatement  of  an 
Expired  Clearance  for  Form  Rl  38-31 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.C,  chapter  35).  the  notice 
announces  a  request  for  reinstatement  of 
an  expired  clearance  for  an  information 
collection.  Form  Rl  38-31,  We  Need 
More  Information  About  Your  Missing 
Payment,  is  sent  out  by  the  Retirement 


and  Insurance  Group  in  response  to  a 
notification  by  an  individual  of  the  loss 
or  non-receipt  of  a  payment  from  the 
Civil  Service  Retirement  and  Disability 
Fund.  The  form  requests  information 
needed  to  enable  OPM  to  trace  and/or 
reissue  payment.  The  information 
needed  to  replace  a  payment  must  be 
collected  either  verbally  or  in  writing. 
This  collection  is  still  necessary  in  order 
for  OPM  to  be  able  to  obtain 
replacement  payments  as  needed.  This 
clearance  was  allowed  to  expire  due  to 
administrative  error. 
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Approximately  10,000  Rl  38-31  forms 
are  processed  annually.  Of  these, 
approximately  9,800  are  reports  of 
missing  checks.  A  response  time  for  ten 
minutes  per  form  reporting  a  missing 
check  is  estimated  based  on  the  amount 
of  informatioarequired.  The  annual 
burden  is  1 ,634  hours.  The  remainder, 
200,  are  claims  for  missing  electronic 
transfer  payments.  A  response  time  of 
30  minutes  per  form  is  estimated  in 
these  instances.  The  annual  burden  is 
1 00  hours.  The  combined  annual 
burden  is  1.734  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
3.  1994. 

ADDRESSES:  Send  or  deliver  conmients 
to— 

Lorraine  E.  Detlman,  Chief.  Operations 
Support  Division.  Retirement  and 
Insurance  Group.  U.S.  Office  of 
Personnel  Management.  1900  E  Street 
NW..  room  3349.  Washington.  DC 
20415  and 

Joseph  Lackey.  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building  NW..  room  3002. 
Washington,  DC  20503. 

FOR  INFORMATION  REQAROING 

ADMMISTRATIVE  OOORMNATtON— CONTACT: 

Mary  Beth  Smith-Toomey.  Chief,  Forms 

Analysis  &  Design  Section.  (202)  606- 

0623.  U.S.  Office  of  Personnel 

Management. 

Lorraine  A.  Green, 

Deputy  Director. 

jFR  Doc  94-21701  Filed  9-1-94;  8:45  am] 

BILUNQ  COOE  <32»-01-M 


SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-3461 1 ;  File  No.  SR-Amex- 
93-15] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Specialist  Participation  in 
the  After-Hours  Trading  Facility  In 
Portfolio  Depositary  Receipts  and 
Investment  Trust  Securities  Based  on 
Stock  Indexes  for  a  One- Year  Pilot 
Period 

August  29.  1994. 
L  Introduction 

On  April  21,  1993.  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  and 
Rule  19b-4  thereunder.^  a  proposed 
change  concerning  its  After-Hours 
Trading  ("AHT")  facility  (File  No.  SR- 
Amex-93-15).  As  originally  filed,  the 
proposed  rule  change  requested 
permanent  approval  of  Amex's  pilot 
After-Hours  Trading  facility  and 
approval  on  a  pilot  basis  for  specialists 
in  investment  trust  securities  based  on 
stock  indexes  to  participate  in  the  AHT 
Facility.  On  January  4.  1994,  the  Amex 
amended  the  filing  to  request  a  three- 
month  extension  of  the  pilot  until  April 
30.  1994.  which  the  Commission 
approved.'  On  May  2, 1994,  the 
Commission  granted  permanent 
approval  to  that  portion  of  File  No.  SR- 
Amex-93-15  concerning  the  Amex's 
After-Hours  Trading  facility,  not 
including  the  specialist  participation 
request.* 

On  August  3,  1993,  the  Exchange 
amended  the  filing  to  request  that 
specialists  in  Portfolio  Depository 
Receipts  ("PDRs")  also  be  permitted  to 
participate  in  the  AHT  facihty.*  On  July 
5, 1994.  the  Exchange  amended  the 
proposed  rule  change  to  eliminate  the 
migration  of  limit  orders  for  PDRs  and 
investment  trust  securities  from  the 
specialist's  limit  order  book  to  the  AHT 
facility.* 


'15  U.S.C  7B»(bKl  1(1988). 
'  17  CFR  240.19fo-4  (1994). 
'  See  Securities  Exchange  Act  Release  No.  33561 
(February  1.  1994).  59  FR  5789  (February  8.  1994). 

*  See  Securitiac  Exchange  Act  ReleaM  Ho.  33993 
(May  2,  1994).  59  FR  23902  (May  9.  1994). 

'  See  letter  from  William  Floyd-)ones.  Ir.. 
Assistant  General  Counsel,  Amex.  to  Diana  Luka- 
Hopson.  SEC,  dated  AuguM  3. 1993. 

•  See  letter  from  MTitJiam  Floyd-|one$.  Jr., 
Assistant  General  Counsel.  Aniex.  to  Santba  Sciole. 
Special  Counsel.  SEC,  dated  July  1. 1994. 


The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34316  (July  5. 
1994).  59  FR  35547  (July  12. 1994).  No 
comments  were  receiv«i  on  the 
proposal  This  order  approves  the 
proposed  rule  change  as  amended  for  a 
one  year  period. 

II.  Description  of  the  Proposal 

The  Exchange  is  amending  Rules  1300 
("Applicability  of  1300  Series'")  and 
1302  ("After-Hours  Trading  Orders ')  for 
a  one  year  pilot  period  to  permit 
specialists  in  PDRs  and  investment  trust 
securities  Usted  pursuant  to  Section 
1 1 8B  of  the  Exchange 's  Listing 
Guidelines'^  to  participate  in  the  AViT 
facility  to  "clean-up"  order  imbalances 
in  the  AHT  facihty  by  entering  an  order 
for  the  specialist's  account.  For 
example,  if  there  were  single  sided 
orders  to  buy  10.000  and  sell  20.000 
SPDRs  immediately  prior  to  the  5 .00 
p.m.  close  of  the  AHT  facility,  the 
specialist  would  be  permitted  under  the 
Exchange's  proposed  rule  amendments 
to  enter  an  order  for  its  account  to  buy 
up  to  10.000  SPDRs  in  order  to 
eliminate  the  sell  side  order  imbalance. 

The  Exchange  is  also  amending  Rule 
1302(b)  to  eliminate  the  migration  of 
limit  orders  for  PDRs  and  investment 
trust  securities  from  the  specialist's 
limit  order  book  to  the  AHT  facility. 
Currently.  Amex  Rule  1302(b)  provides 
that  a  regular  way  good  'til  cancelled 
order  that  is  designated  as  After-Hours 
eligible,  that  is  on  the  speciaUst's  limit 
order  book,  and  that  is  executable  at  the 
closing  price  or  better,  shall  migrate 
from  the  specialist's  limit  order  book  to 
the  AHT  program.  Any  order  for  an 
accoimt  in  which  the  specialist  member 
organization  or  any  associated  party  has 
a  direct  or  indirect  interest  is  prohibited 
from  migrating  to  the  AHT  program.  The 
rule  is  being  amended  to  provide  that 
any  order  for  a  Portfolio  {Depositary 
Receipt  or  an  investment  trust  security 
listed  on  the  Exchange  pursuant  to 
Section  118B  of  the  Exchange's  Listing 
Standards.  Policies  and  Requirements 
will  not  be  permitted  to  migrate  to  the 
AHT  program. 

The  Exchange  is  also  amending  Rule 
1302  to  permit  specialists  in  PDRs  and 
investment  trust  securities  to  participate 
in  a  coupled  closing  price  order  so  long 
as  the  other  side  of  the  order  is  not  for 
an  account  in  which  a  member  or 
member  organization  has  a  direct  or 


'The  Exchange  currently  lists  one  Portfolio 
Depositary  RaceipC  vm..  Standard  and  Poor* 
Depositary  Receiptt  ("SPDRa"):  and  two  investment 
trust  securitlas  pursuant  to  Section  1 18B  of  the 
Exchaitge't  Listing  Guidelines:  LjOR  Index  Trust 
Supe.'Units  and  IjOR  Money  Market  SuperUnits. 


JMI 
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indirect  interest.^  For  example,  under 
the  Exchange's  amendment,  the 
specialist  in  SPDRs  would  be  permitted 
to  agree  prior  to  the  4:15  close  of  the 
regular  trading  session  for  such 
securities  to  taJte  the  other  side  of  a 
customer  order  to  buy  or  sell  SPDRs  for 
execution  in  the  AHT  facility  as  a 
closing  price  coupled  order.  The 
Exchange  believes  that  such  a  capability 
would  conform  the  trading  of  PDRs  and 
investment  trust  securities  to  the 
practices  of  the  "basket"  market  for 
equities  where  it  is  customary  for  a 
dealer  to  agree  prior  to  the  close  of  the 
regular  trading  session  to  take  the  contra 
side  of  a  customer  basket  order  and  the 
closing  index  value. 

The  Exchange  believes  that  permitting 
specialists  in  PDRs  and  investment  trust 
securities  to  participate  Ln  the  AHT 
facility  in  order  to  "clean-up"  order 
imbalances  and  effect  closing  price 
coupled  orders  would  benefit  investors 
by  providing  additional  liquidity  to  the 
listed  cash  market  for  derivative 
securities  based  upon  well  known 
market  indexes,  such  as  those  described 
above.  The  market  price  of  these 
securities  is  based  upon  transactions 
largely  effected  in  markets  other  than 
the  Amex.  The  Exchange  states  that  the 
speciaUst  in  such  securities  has  no 
imique  access  to  market  sensitive 
information  regarding  die  market  for  the 
underlying  securities  or  closing  index 
values.  The  Exchange,  therefore, 
believes  that  specialist  participation  in 
the  AHT  facility  in  PDRs  and 
investment  trust  securities  in  the 
manner  described  above  does  not  raise 
any  market  integrity  issues.  In  addition, 
should  a  customer  not  care  for  an 
execution  at  the  closing  price,  the  rules 
of  the  Exchange's  AHT  facility  permit 
cancellation  of  an  order  up  to  the  close 
of  the  AHT  session  at  5:00  p.m.  (orders 
in  the  AHT  faciUty  are  not  executed 
until  the  5:00  p.m.  close  of  the  after- 
hours  session.)  A  customer,  therefore, 
will  have  approximately  40  minutes  to 
determine  if  an  execution  at  the  closing 
price  suits  its  needs,  and  may  cancel  its 
order  if  it  believes  that  the  closing  price 
does  not  suit  its  objectives. 

ni.  Discussion        • 

The  Commission  fmds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with 


Sections  6(b)(5)  and  11  of  the  Act.«  The 
Commission  believes  that  the  rule 
change  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  protect  investors  and 
the  public  interest.  The  Commission 
also  believes  that  the  proposal  is 
consistent  with  Section  11(b)  of  the  Act 
and  Rule  llb-1  thereunder,*"  which 
allow  exchanges  to  promulgate  rules 
relating  to  specialists  in  order  to 
maintain  fair  and  orderly  markets. 

Both  the  Act  and  Exchange  rules 
reflect  the  crucial  role  played  by 
specialists  in  providing  stability, 
liquidity,  and  continuity  in  the 
Exchange's  market.  Recognizing  the 
importance  of  the  specialist  in  the 
market,  the  Act,  as  well  as  Exchange 
rules,  impose  stringent  obligations  upon 
specialists.'*  Primary  among  these 
obligations  is  the  requirement  to 
maintain  fair  and  orderly  markets  by 
engaging  in,  among  other  things, 
dealings  for  their  own  account  to 
minimize  the  effects  of  temporary 
disparity  between  supply  and 
demand.'^ 

The  Commission  believes  that  the  rule 
change  permitting  specialists  in  PDRs 
and  investment  trust  securities  listed 
pursuant  to  Section  118B  to  participate 
in  the  AHT  facility  by  entering  an  order 
for  the  speciahst's  account  only  to 
eliminate  order  imbalances  should 
assist  speciaUsts  in  their  obligation  to 
minimize  temporary  disparity  between 
supply  and  demand.  In  addition,  the 
Commission  agrees  with  the  Exchange 
that  permitting  specialists  in  PDRs  and 
investment  trust  securities  to  participate 
in  the  AHT  facility  in  order  to  "clean- 
up" order  imbalances  and  effect  closing 
price  coupled  orders  would  benefit 
investors  by  providing  additional 
liquidity  to  the  listed  cash  market  for 
derivative  securities  based  upon  well 
known  market  indexes. 

The  Commission  also  believes  that  the 
Amex's  rule  change  strikes  a  reasonable 
balance  between  the  Exchange's  need  to 
accommodate  the  needs  of  investors  by 
increasing  liquidity  in  the  listed  cash 
market  for  derivative  securities  based  on 
market  indexes,  and  the  need  to  prevent 
the  potential  for  manipulation  or  misuse 
of  information.  For  example,  although 
Amex  specialists  will  know  which  limit 
order  are  eligible  for  execution  in  the 


•  As  amended.  Amex  Rule  1300  (e)(i)  defines 
"closing  price"  aa  the  price  established  by  the  last 
regular  way  sale  on  the  Exchange  prior  to  the 
official  closing  of  the  9:30  a.m.  to  4:15  p.m.  trading 
session,  as  determined  by  the  Exchange. 


» 1 5  U.S.C.  §  78f  and  78k  ( 1 988). 
'0  17  CFR  240.1  lb-1  (1994). 
>  >  See  Rule  llb-1  under  the  Act.  17  CFR  240.11b- 
1  (1994):  Amex  Rule  170. 
"See  Amex  Rule  170(dl. 


AHT  facility,  they  will  not  be  able  to  use 
this  information  to  their  own  advantage 
because  Rule  1302(b)  is  being  amended 
to  eliminate  the  migration  of  limit 
orders  for  PDRs  and  investment  trust 
securities  from  the  specialist's  limit 
order  book  tb  the  AHT  facility. 

In  addition,  the  Commission  believes 
that  approval  of  the  Amex  rule  change 
for  a  one  year  pilot  period  will  provide 
the  Commission  and  Exchange  an 
opportunity  to  monitor  the  operation  of 
the  amendments  to  Rules  1300  and    " 
1302.  This  one  year  period  also  will 
allow  the  Commission  and  the  Exchange 
the  opportunity  to  monitor  specialist 
compliance  with  the  amended  rules  to 
ensure  that  specialists  are  properly 
executing  their  responsibilities. 

Finally,  in  its  rule  filing,  the  Amex 
indicated  that,  during  the  one  year  pilot 
period,  the  Exchange  would  study  the 
operation  of  the  facility  to  determine  if 
there  are  any  additional  issues  that  need 
to  be  addressed.  In  this  regard,  the 
Commission  requests  that  the  Exchange 
submit  a  report  and  analysis,  by  May  1. 
1995,  of  the  following  information 
(broken  down  by  month):  (1)  trading 
volume  (trades  and  number  of  shares  of 
PDRs  and  investment  trust  securities)  in 
the  after-hours  session;  (2)  the  number 
of  trades,  if  any,  of  (a)  single-sided 
orders,  and  (b)  coupled  buy  and  sell 
orders  which  specialists  executed  in  the 
after-hours  session;  (3)  the  number  of 
shares,  if  any.  of  (a)  single-sided  orders, 
and  (b)  coupled  buy  and  sell  orders 
which  specialists  executed  in  the  after- 
hours  session;  and  (4)  the  number,  if 
any,  of  single-sided  orders  that 
remained  unexecuted  at  the  end  of  the 
after-hours  session.  In  addition,  the 
Commission  expects  the  Amex,  through 
use  of  its  surveillance  procedures,  to 
monitor  closely  the  trading  of  PDRs  and 
investment  trust  securities  in  the  AHT 
facility  to  ensure  that  trading  in  these 
issues  is  not  subject  to  any  patterns  of 
manipulation  or  trading  abuses  or 
unusual  trading  activity.  Finally,  the 
Commission  requests  that  the  Amex 
keep  the  Commission  apprised  of  any 
technical  problems  which  may  arise 
regarding  the  operation  of  the  pilot 
program. 

It  is  therefore  ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act  '3  that  the 
proposed  rule  change  (SR-Amex-93- 
15)  is  hereby  approved  for  a  one  year 
period  until  August  29, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-21750  Filed  9-1-94;  8:45. am) 

BILUNQ  CODE  8010-01-M 

[Release  No.  34-34606;  File  No.  SR-Phlx- 
94-12) 

Self-Regulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  Nos.  1  and  2  to  a 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  a  Pilot  Program  for 
Enhanced  Specialist  Participation  in 
Parity  Equity  Options  Trades 

August  26,  1994. 

On  February  28, 1994,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phbc"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
relating  to  enhanced  specialist 
participation  in  parity  equity  options 
trades.  Notice  of  the  proposal  appeared 
in  the  Federal  Register  on  April  28. 
1994.3  One  comment  letter  was  received 
opposing  the  proposed  rule  change.* 
The  Exchange  filed  Amendment  No.  1 
to  the  proposed  rule  change  on  April  29. 
1994.5  and  Amendment  No.  2  on  August 
25,  1994.*  This  order  approves  the 
Exchange's  proposal,  as  amended. 


>M5  U.S.C.  78s(b)(2)  (1988). 
'M7  CFR  200.30-J(a)(12)  (1994). 


>  15  U.S.C.  78s(BJ(l)  (1988). 
2  17  CFR  240.19b-4  (1992). 
^  See  Securities  Exchange  Acl  Release  No.  33935 
(April  20.  1994).  59  FR  22038  (April  28.  1994). 

*  See  Letter  from  Philip  Lenowitz,  to  Jonathan 
Katz,  Secretary,  Commission,  dated  May  31, 1994 
("Comment  Letter"). 

'  In  Amendment  No.  1 ,  the  Phlx  proposed  to 
amend  the  proposed  rule  language  to:  (1)  Provide 
in  Rule  509(c),  that  any  meeting  with  a  specialist 
as  a  result  of  a  preliminary  determitwtion  by  the 
Phtx  Quality  of  Markets  Subcommittee  that  a 
specialist  has  not  satisfied  the  criteria  specified  in 
the  rule  will  occur  within  five  days  after  receipt  of 
notice  of  such  preliminary  determination  by  the 
specialist:  (2)  clarify  that  any  decision  reached 
pursuant  to  Rule  509  regarding  the  failure  of  a 
specialist  to  satisfy  the  requirements  of  the  rule  will 
be  appealable  pursuant  to  Article  XI.  Section  11- 
1(a)  of  the  Pfalx's  by-laws:  and  (3)  clarify  that  the 
"weakness"  referred  to  in  Rule  509(b)(4)  does  not 
refer  to  any  specific  activity  but  to  the  general 
inability  of  a  specialist  to  prevent  and  settle 
disputes  in  an  orderly  manner  in  the  trading  crowd. 
See  Letter  from  Michele  Weisbaum,  Associate 
General  Counsel,  Phlx,  to  Brad  Ritter,  Attorney, 
Office  of  Market  Supervision  ("OMS"),  Division  of 
Market  Regulation  ("Division"),  Commission,  dated 
April  26. 1994  ("Amendment  No.  1"). 

•  In  Amendment  No.  2.  the  Phlx  proposed  to  add 
Rule  1014(g)(i)(3)  to  codify  that  specialists  are  not 
eligible  for  the  enhanced  parity  treatment  proposed 
herein  until  they  are  no  longer  eligible  for  the 
enhanced  parity  treatment  afforded  to  new 
specialist  units  pursuant  to  Commentary  .17  to  Rule 
1014.  See  Letter  from  William  Uchimoto,  First  Vice 


Description  of  Proposal 

Phlx  Rules  119  and  120.  generally, 
and  Phlx  Rule  1014(g).  specifically, 
direct  members  in  the  establishment  of 
priority  and  parity  of  orders  on  the 
options  floor.  These  rules  provide  that 
when  bids/offers  are  made 
simultaneously,  or  when  it  is  impossible 
to  determine  clearly  the  order  of  time  in 
which  they  were  made,  all  such  bids/ 
offers  shall  be  on  parity,  and  as  such 
shall  be  shared  equally.  Because  all 
newly  listed"options  classes  are  subject 
to  multiple  listing  and  all  currently 
listed  ones  are  or  will  become  so 
eligible,  the  current  parity  participation  • 
rule  has  come  under  review  by  the 
Exchange. 

The  Exchange  proposes  to  adopt,  on 
a  one  year  pilot  basis,  a  proposed  rule 
change  providing  that  in  certain 
circumstances  and  for  certain  options 
classes,  a  specialist  will  be  eligible  to 
receive  an  enhanced  participation  on 
parity  equity  options  trades  by  being 
counted  as  two  crowd  participants 
("Enhanced  Parity  Split").  The 
Enhanced  Parity  SpHt  will  only  apply  to 
transactions  where  the  contra  side  order 
is  for  more  than  five  contracts,  and 
where  the  Enhanced  Parity  Split  does 
not  disadvantage  a  customer  order  that 
is  also  on  parity.^ 

The  Eiihanced  Parity  Split  will  apply 
to  all  option  classes  that  are  listed  after 
the  rule  becomes  effective  and  for  50% 
of  each  specialist  unit's  listed  issues  at 
the  time  the  rule  becomes  effective.  In 
this  regard,  each  specialist's  registered 
issues  will  be  divided  into  quartiles 
based  on  the  most  recent  quarterly 
customer  contract  volume.  The 
specialist  will  be  able  to  choose  half  of 
his  issues  in  each  volume  quartile 
rounded  so  that,  the  aggregate  number 
chosen  does  not  exceed  50%  of  the  total 
liumber  of  issues  in  all  four  quartiles. 
The  specialist  will  be  required  to  submit 
this  list  to  the  Allocation.  Evaluation 
and  Securities  Committee  ("AES 
Committee")  for  its  review  and 
approval.  This  list,  once  submitted  to 
and  approved  by  the  AES  Committee, 
vdll  be  in  effect  for  the  entire  one-year 
period  of  the  pilot  program. 

The  Phlx  also  proposes  to  adopt  Phlx 
Rule  509  to  empower  the  AES 
Committee  to  oversee  each  specialist's 
performance  with  respect  to  the 
Enhanced  Parity  Split.  A  standing 
subcommittee  of  the  AES  Committee 


JMI 


President  and  General  Counsel,  Phlx.  to  Brad  Ritter. 
Attorney,  OMS.  Division.  Commission,  dated 
August  25, 1994  ("Amendment  No.  2"). 

'The  Exchange  represents  that  one  way  to  ensure 
that  public  customers  are  not  disadvantaged  is  for 
a  specialist  to  forego  part  or  all  of  his  second  share 
of  a  trade.  See  Amendment  No.  1,  supra  note  5. 


entitled  the  "Quality  of  Markets 
Subcommittee"  ("Subcommittee")  will 
be  created  to  review  each  specialist's 
performance  on  a  quarterly  basis  to 
assure  that  four  conditions  are  being 
satisfied  by  a  specialist  who  receives  the 
benefit  of  the  Enhanced  Parity  Split  in 
his  trading  crowd.  First,  the  specialist 
must  demonstrate  that  he  is  the  lead 
market  maker  in  the  trading  crowd  as 
measured  by  his  transacting  more 
contracts  in  an  option  class  than  any 
Registered  Options  Trader  ("ROT")  in 
that  issue  over  the  review  period. 

Secondly,  the  Subcommittee  will 
review  whether  the  specialist  has 
provided  the  Phlx  with  adequate  market 
share  in  options  which  are  multiplv 
traded.  In  this  respect,  the 
Subcommittee  will  determine  whether 
the  Phlx  has  transacted  at  least  10%  of 
the  aggregate  customer  volume  in  an 
issue  that  is  traded  by  all  five  options 
exchanges,  at  least  15%  where  four 
exchanges  trade  the  issue,  at  least  20% 
where  three  exchanges  trade  the  issue, 
and  at  least  25%  where  only  one  other 
exchange  trades  the  issue.  Although  this 
is  a  measure  of  the  total  customer 
volume  executed  on  the  Exchange  rather 
than  solely  by  the  specialist,  in  the 
competition  for  multiply  traded  issues, 
the  Exchange  believes  the  specialist  is  a 
key  party  responsible  for  marketing  the 
issue  to  upstairs  firms,  updating 
markets,  and  maintaining  the  limit  order 
book.  A  specialist  who  performs  these 
functions  will,  the  Exchange  believes, 
assist  the  E.xchange  in  increasing  order 
flow. 

Third,  options  speciaUst  units  must 
receive  a  score  of  at  least  five  on  the 
Exchange's  quarterly  specialist 
evaluation.  Rule  515  currently  requires 
specialists  to  obtain  this  score  for  its 
activities  regarding  the  options  classes 
assigned  to  the  specialist  unit.  A 
specialist  who  receives  a  score  below 
five  on  the  quarterly  evaluation  is 
monitored  by  the  Exchange  for 
continued  substandard  performance  and 
may  ultimately  have  one  or  more 
options  classes  removed  and  reallocated 
to  another  specialist.  For  purposes  of 
the  Enhanced  Parity  Split,  the  failure  by 
a  specialist  to  achieve  a  score  of  at  least 
five  on  this  quarterly  review  will  cause 
the  Enhanced  Parity  SpUt  to  be  revoked 
even  if  the  Exchange  determines  not  to 
strip  a  specialist  of  assigned  options 
classes. 

Fourth,  the  Subcommittee  will 
consider  whether  a  pattern  of  weakness 
has  been  demonstrated  by  such  things 
as  Sequent  floor  official  rulings  with 
respect  to  any  particular  options  class  or 
crowd  and/ or  by  written  customer 
complaints  being  received  by  the 
Exchange  or  Subcommittee  regarding 
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the  specialist  in  any  particiilar  options 
class." 

If  the  Subcommittee  detennines  that  a 
specialist  has  failed  to  meet  one  or  more 
of  these  four  conditions  for  any  issue 
eligible  for  the  Enhanced  Parity  Split, 
the  Subcommittee  must  make  a 
preliminary  finding  that  the  specialist 
should  lose  the  Enhanced  Parity  Split  in 
that  issue.  The  specialist  will  be  notified 
of  this  finding  and  will  be  required  to 
appear  before  the  Subcommittee  within 
five  business  days  after  receipt  by  the 
specialist  of  the  notice."  At  such 
meeting,  the  specialist  bears  the  burden 
of  overcoming  the  presumption  of 
substandard  performance.'" 

Any  decision  of  the  Subcommittee 
must  be  in  writing  and  must  be 
delivered  to  the  specialist  on  the  njxt 
business  day  following  the 
Subcommittee  meeting  at  which  the 
decision  was  made.  A  decision  to 
revoke  the  privilege  will  be  effective  on 
the  next  business  day  after  receipt  of  the 
decision  by  the  specialist.  A  speciahst 
who  has  lost  the  privilege  may  reapply 
for  it  at  the  Subconmiittee's  next 
scheduled  review.  The  specialist  may  be 
reinstated  if  the  Subcommittee  finds 
that  the  condition  which  initially 
caused  the  revocation  of  the  enhanced 
participation  privilege  has  been  aired 
and  that  no  other  problems  exist. 
Finally,  a  speciahst  will  be  entitled  to 
appeal  any  decisions  made  by  the 
Subcommittee  pursuant  to  Rule  509." 

The  Exchange  beheves  that  the 
proposed  rule  change  is  necessary 
because  the  Exchange  has  identified  the 
need  to  attract  new  specialist  units  and 
to  retain  and  encourage  existing 
specialists  units  to  vigorously  trade 
existing  options  classes  as  well  as  to 
aggressively  seek  and  apply  for  newly 
allocated  classes.  The  Phlx  understands 
that  for  the  most  part,  specialist  units 
can  seek  specialist  privileges  or  the 
equivalent  lead  market  maker  status  for 
any  particular  multiply  listed  options 
class  on  other  national  secxirities 
exchanges.  Therefore,  in  order  to 
compete  for  specialist  capital  and 
market  making  talent  with  other 
national  securities  exchanges  which  list 
options,  the  Phbc  beUeves  it  is  necessary 
to  be  able  to  aR^ord  its  specialist  units 


•Id. 

•Id 

■"For  example,  a  specialist  might  be  able  to 
overcome  this  presumption  in  the  case  where  he 
has  transacted  less  contracts  than  one  ROT  in  bis 
trading  crowd  during  the  review  period.  In  this 
case,  if  the  specialist  can  demonstrate  that  one  large 
block  trade  occurred  during  the  review  period  but 
for  which  that  specialist  would  have  been  the  lead 
market  maker,  the  Subcocnmittee  may  determine 
that  the  specialist  does  not  deserve  to  lose  the 
Enhanced  Parity  Split  privilege. 

"See  Amendment  No.  1,  supra  note  5. 


with  some  form  of  enhanced  parity  split 
treatment.  Specifically,  in  order  to 
address  these  factors,  the  Exchange  has 
determined  to  implement  this  one-year 
pilot  program  to  increase  the  specialist's 
participation  in  certain  trades  where  the 
specialist  is  on  parity  with  one  or  more 
ROTs. 

The  Exchange  represents  that  while 
ROTs  provide  critical  liquidity  to  the 
market  making  process  at  the  Phlx, 
under  the  Phlx's  specialist  system,  the 
role  of  the  specialist  is  to  provide 
leadership,  Uquidity,  and  continuity, 
and  to  satisfy  market  making  obligations 
in  multiply  listed  options  classes, 
particularly  at  the  indpiency  of 
competition  for  a  multiply  traded  issue. 
For  Uie  options  classes  that  will  be 
eligible  for  multiple  listing,  the 
Exchange  represents  that  specialists 
have  also  taken  on  a  larger  market 
making  obligation  in  order  to 
accommodate  customers  in  the  hope  of 
garnering  critical  loyalty  that  will  lead 
to  sustained  order  flow  whether  the 
class  is  or  is  not  ever  actually  multiply 
traded. 

As  a  p>oint  of  clarification,  the 
Exchange  states  that  this  proposed  rxile 
change  will  operate  in  tandem  with  the 
enhanced  speciahst  participation 
provided  for  new  speciahst  units 
pursuant  to  Phlx  Rule  1014, 
Commentary  .l?.'^  Upon  approval  of 
the  proposed  rule  change,  a  speciahst 
will  only  be  eUgible  to  receive  the 
Enhanced  Parity  Spht  described  herein 
once  the  specialist  is  no  longer  eligible 
for  the  enhanced  treatment  available 
pursuant  to  Commentary  .17  to  Rule 
1014.13 

Comment  Letter 

The  comment  letter  received  opposing 
the  proposed  rule  change  offered  two 
arguments  as  to  why  the  proposed  rule 
change  is  inappropriate. '*  The 
commenter  first  argues  that  the 
proposed  rule  is  anti-competitive  and 
will  ultimately  harm  public  customers 
by  acting  as  a  disincentive  for  ROTs  to 
make  competitive  markets.  Secondly, 
the  commenter  argues  that  a  floor 
official  will  be  unable  to  determine 
whether  a  customer  order  is 


■'  See  Securities  Exchange  Act  Release  No.  34109 
(May  24, 1994),  59  FR  28570  (June  2.  1994)  ("New 
Unit  Enhanced  SpHt  Order"). 

<'  See  Amendment  Na  2,  supra  note  6.  Pursuant 
to  Commentary  .17  to  Rule  1014,  new  sp>ecialist 
units  trading  new  options  classes  would  be  entitled 
to  execute  50%  of  the  contracts  in  transactions 
where  the  new  specialist  unit  is  on  parity  with  one 
ROT,  and  40%  of  the  coi^tracts  in  a  transaction 
where  the  new  specialist  luiit  is  on  parity  with  two 
or  more  ROTs.  Sea  Securities  Exchange  Act  Release 
No.  34109  (May  25,  1994).  59  FR  28570  (June  2. 
1994). 

'*  See  Comment  Letter,  supra  note  4. 


"disadvantaged"  as  prohibited  by  the 
rule.  He  further  argues  that  tracking 
which  options  are  entitled  to  the 
Enhanced  Parity  Split  and  which  are  not 
will  be  a  difficult  chore  and  that  the 
need  for  elaborate  review  machinery  to 
assure  compliance  with  the  proposed 
rule  change  is  evidence  that  the  rule  is 
unmanageable. 

Phlx  Response 

Because  this  commenter  raises  the 
same  objections  that  were  raised  in 
coimection  with  the  Phlx  proposal 
approved  in  the  New  Unit  Enhanced 
Split  Order,**  the  Phlx  relies  on  its 
previous  response  letter  in  order  to 
address  the  objections  raised  in  the 
Comment  Letter. '^  in  response  to  the 
commenter's  claims  that  the  rule  will 
work  to  the  detriment  of  the  trading 
public,  the  Phlx  believes  that  the 
proposal  will  in  fact  add  liquidity  to  the 
market,  thus  directly  benefitting  public 
customers.  The  Phlx  believes  the 
proposal  will  attract  new  specialists  to 
the  Exchange  and  will  encourage  new 
and  existing  speciahsts  to  make  tight 
markets  in  their  selected  options  classes 
in  order  to  attract  order  flow  to  the 
Exchange.  The  Phlx  argues  that  because 
every  newly  listed  options  class  is 
subject  to  multiple  hsting,  disincentives 
are  created  which  discourage  specialists 
fi-om  acting  as  specialists  for  those  new 
classes  of  options.  The  Phlx  believes 
that  the  Enhanced  Parity  Split  will 
counteract  these  disincentives  by 
offering  specialists  a  direct  benefit  if 
they  are  able  to  attract  order  flow  to  the 
Exchange.  The  Exchange  further 
believes  the  specialists  will  be  able  to 
attract  this  order  flow,  and  thus 
capitahze  on  the  Enhanced  Parity  Spht, 
only  if  they  maintain  tight  markets  in 
their  selected  options  classes. 
Furthermore,  the  proposed  rule  change 
provides  that  the  Enhanced  Parity  SpUt 
may  not  disadvantage  an  order 
submitted  by  a  public  customer."  As  a 
result,  the  Phlx  believes  that  public 
customers  will  directly  benefit  from  the 
proposed  rule  change. 

In  response  to  the  commenter's  claims 
that  market  makers  are  imfairly 
disadvantaged  by  this  proposal,  the  Phlx 
makes  several  arguments.  First,  the  Phlx 
disagrees  with  the  commenter's 
contention  that  any  enhanced  split  is 
anti-competitive  because  a  ROT  can 
always  establish  priority  in  a  trade  by 
improving  the  market  or  by  being  the 


'*See  supra  note  12. 

'•See  File  No.  SR-Phlx-93-29,  and  Letter  from 
William  Uchimoto.  Vice  President  and  General 
Counsel,  Phbc,  to  Sharon  Lawson,  Assistant 
Director,  OMS.  Division,  Commission,  dated 
February  23. 1994. 

' '  See  Amendment  No.  2.  supra  note  6. 


first  in  estabUshing  a  market  that  would 
otherwise  be  on  parity.  Secondly,  the 
Phlx  argues  that  specialists  have 
responsibilities  and  are  subject  to 
certain  costs  that  market  makers  do  not 
have,  such  as,  updating  and 
disseminating  quotes,  reflecting  all 
market  interest  in  the  displayed  quotes, 
and  the  fixed  staffing  cost  committed  to 
market  making  in  a  particular  issue 
whether  it  is  active  or  not.  In  order  to 
attract  speciahst  units  to  the  Exchange 
who  are  wilUng  to  accept  these 
responsibilities,  the  Phlx  believes  it  is 
necessary  to  provide  specialists  with 
some  benefits  that  are  not  available  to 
ROTs.  The  Phbc  believes  that  any 
negative  impact  to  ROTs  that  may  be 
caused  by  this  proposal  is  more  than 
offset  by  the  benefit  to  the  Exchange  and 
its  customers  of  attracting  new  specialist 
units  to  the  Exchange  and  retaining  the 
services  of  existing  speciahst  units. 

Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  's  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest.  Specifically,  the  Commission 
finds  that  the  proposal  may  serve  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  by 
encoiu-aging  speciahst  units  to  maintain 
tight  markets  in  selected  options  classes 
in  order  to  attract  order  flow  to  the 
Exchange.  The  Commission  believes  the 
proposed  rule  change  is  a  reasonable 
attempt  by  the  Phlx  to  enhance  the 
ability  of  speciahst  units  to  compete  for 
order  flow  in  the  environment  of 
multiply-traded  options  classes.  In 
addition,  the  protection  of  investors  and 
the  public  interest  is  maintained 
because  of  the  procedures  being  adopted 
by  the  Exdiange  which  require  the 
specialist  units  to  satisfy  specific 
conditions  to  qualify  for  the  Enhanced 
Parity  Split.  Further,  the  proposed  rule 
change  provides  that  the  Enhanced 
Parity  Spht  cannot  disadvantage  a 
pubhc  customer  order  that  is  on  parity 
with  a  specialist  unit.'^ 

As  the  Commission  stated  in  the  new 
Unit  Enhanced  Spht  Order,  the 
Commission  agrees  with  the  Exchange 
that  in  order  to  attract  order  flow  to  the 
Exchange,  the  Phlx  needs  to  be  able  to 
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attract  and  retain  well  capitaUzed 
speciahst  units  that  are  wilhng  to  trade 
the  options  classes  traded  on  die 
Exchange.  Additionally,  the 
Commission  disagrees  with  the 
commenter  that  the  proposed  rule 
change  will  disadvantage  pubUc 
customers.  On  the  contrary,  the 
proposed  rule  change  eliminates  any 
direct  injury  to  public  customers  by 
providing  that  customers  orders  on 
parity  may  not  receive  a  smaller 
participation  than  any  other  crowd 
participant,  including  the  specialist. 
Furthermore,  because  the  proposal  may 
serve  to  add  liquidity  to  the  market  by 
encouraging  specialist  units  to  maintain 
tight  markets  in  order  to  attract  order 
flow  to  the  Exchange,  the  Commission 
beUeves  that  pubhc  customers  could 
benefit  from  the  proposed  rule  change. 20 
Accordingly,  the  Commission  believes 
there  is  no  evidence  to  support  a 
conclusion  that  the  proposed  rule 
change  will  disadvantage  public 
customers. 

The  Commission  also  acknowledges 
that  specialist  have  responsibilities  that 
ROTs  do  not  have  and  that  these 
responsibilities  have  certain  costs 
associated  with  them,  such  as  the  staff 
costs  associated  with  continually 
updating  and  disseminating  quotes.  As 
a  result,  the  Commission  believes  it  is 
reasonable  for  the  Exchange  to  grant 
certain  advantages,  such  as  the 
Enhanced  Parity  Spht,  to  specialists  in 
order  to  attract  and  retain  well 
capitalized  specialists  at  the  Exchange. 
Accordingly,  as  long  as  these  advantages 
do  no  unreasonably  restrain  competition 
and  do  not  harm  investors,  the 
Commission  believes  that  the  granting 
of  such  benefits  to  specialists  is  within 
the  business  judgment  of  the  Exchange. 
Therefore,  even  though  the  proposed 
rule  change  could  arguably  have  some 
negative  impact  on  ROTs,  for  the 
reasons  stated  above,  the  Commission 
believes  the  proposal  is  consistent  with 
the  Act. 

Furthermore,  the  Commission 
beheves  that:  (1)  the  review  procedures 
proposed  by  the  Exchange,  as  discussed 
above,  adequately  ensure  that  only 
specialists  satisf>-ing  the  conditions  set 
forth  in  the  proposed  rule  change 
receive  the  benefit  of  the  Enhanced 
Parity  Split;  and  (2)  in  cases  where  a 
specialist  is  foimd  to  no  longer  be 
eligible  for  the  Enhanced  Parity  Split, 
the  appeals  procedures  proposed  by  the 
Exchange  adequately  protect  the  diie 
process  rights  of  such  specialists.  The 


"15U.S.C.  78f(b)(5)(1988). 

'"See  Amendment  No.  2,  supra  note  6. 


*°ThB  Commission  notes  that  contrary  to  the 
commenter's  contention.  ROTs  may  in  fact  benefit 
from  the  Enhanced  Parity  Split  if  specialists  are 
successful  in  attracting  order  flow  to  the  Exchange. 


Commission  believes  that  these  criteria 
balance  the  competmg  interests  of  the 
Exchange  and  the  specialists  by 
ensuring  regular  review  of  speciahst 
performance  and  that  speciahsts'  due 
process  rights  are  protected  in  cases 
where  the  Subcommittee  makes  a 
determination  that  the  Enhanced 
Specialist  Spht  should  be  denied. 
Moreover,  the  proposal  is  being 
approved  on  a  one-year  pilot  basis. 
Accordingly,  prior  to  granting  an 
extension  or  permanent  approval  of  the 
pilot  program,  the  Commission  will  be 
able  to  review  the  operation  of  the  rule 
and  require  the  Exchange  to  make  any 
changes  necessary  to  ensure  that 
competition  is  not  being  unnecessarily 
restrained  and  that  investors  are  not 
being  harmed. 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  fifing  thereof  in 
the  Federal  Register.  Specifically,  the 
Commission  believes  that  Amendment 
No.  1  strengthens  the  proposal  in 
several  ways.  By  requiring  specialists  to 
meet  with  the  Subcommittee  within  five 
days  after  receipt  of  a  notice  from  the 
Subcommittee,  the  specialist  is 
provided  with  time  in  which  to  prepare 
a  response  to  the  claims  of  substandard 
performance  raised  by  the 
Subcommittee.  Similarly,  by  clarifying 
that  all  determinations  made  pursuant 
to  Rule  509  are  appealable  pursuant  to 
the  procedures  in  the  Exchange's  by- 
laws, the  Commission  believes  that  the 
proposal  does  not  raise  any  significant 
due  process  concerns. 

Fiirthermore,  even  though 
Amendment  No.  1  does  not  specifically 
define  "pattern  of  weakness"  for 
purposes  of  Rule  509(b)(4).  the 
Commission  does  not  believe  that  this 
lack  of  specificity  will  create  undo 
confusion  as  the  application  of  the  rule. 
Any  specialist  that  is  cited  for 
substandard  performance  for  this  reason 
will  still  be  entitled  to  a  meeting  with 
the  Subcommittee  to  discuss  the  reasons 
for  the  finding  and  if  an  adverse 
decision  is  sustained  after  that  meeting, 
the  specialist  will  be  entitled  to  appeal 
that  determination.  Additionally,  a 
specialist  can  reapply  and  have  the 
Enhanced  Parity  Split  reinstated  once 
the  condition  which  led  to  the 
suspension  is  found  to  no  longer  exist. 
As  a  result,  the  Commission  believes 
that  the  lack  of  specificity  does  not  raise 
any  significant  regulatory  concerns. 
Finally.  Amendment  No.  2  merely 
codifies  that  intent  stated  in  the  original 
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proposal  21  that  specialists  will  only 
become  eligible  for  the  Enhanced  Parity 
Split  described  herein  once  they  are  no 
longer  eligible  to  receive  the  enhanced 
parity  treatment  afforded  to  new 
specialists  pursuant  to  Commentary  .17 
to  Rule  1014. 

Based  on  the  foregoing  reasons,  the 
Commission  believes  it  is  consistent 
with  Section  6(b)(5)  of  the  Act  to 
approve  Amendment  Nos.  1  and  2  to  the 
Pblx's  proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  submissions  should  refer 
to  File  No.  SR-Phlx-94-12  and  should 
be  submitted  by  September  23, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-Phlx-94-12) 
is  hereby  approved,  as  amended,  on  a 
pilot  basis  until  August  26, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 

IFR  Doc.  94-21703  Filed  9-1-94;  8:45  am) 
BtUMO  CODE  8010-01-M 


[Release  No.  35-26113;  international  Series 
Release  No.  705] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  fAct') 

August  26,  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 


"  See  supra  note  X 

"15  U.S.C  78s(b)(2)(1988). 
"17  CFR  200.30-3(a)(12)  (1993). 


provisirais  of  the  Act  and  rules  - 
promulgated  thereimder.  All  interested 
persons  are  referred  to  the  appUcatien(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s}  and/or  declaration (s)  and 
any  amendment  thereto  is/are  available 
for  pubUc  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  p>ersons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  19, 1994,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  bearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Entergy  Corporation  (70-8445) 

Entergy  Corporation  ("Entergy").  225 
Baronne  Street  New  Orleans,  Louisiana 
70112,  a  registered  holding  company, 
has  filed  an  application-declaration 
with  the  Commission  under  Sections 
3(b),  6(a),  7,  9(a),  10,  12(b),  32  and  33 
of  the  Act  and  Rules  10,  43,  45,  53,  and 
54. 

Entergy  seeks  exemptions  bom  the 
Act  in  connection  with  the  acquisition 
of  the  securities  of  one  or  more 
subsidiary  companies  (collectively, 
"Subsidiary  Companies")  which  will  be 
engaged  directly  or  indirectly,  and 
exclusively,  in  the  business  of  owning 
and  holding  the  securities  of  a  new 
Argentine  company  ("Newco").  Newco 
will  be  formed  to  bid  for  the  right  to 
build,  own  and  operate  proposed  high 
voltage  transmission  line  ("Project")  in 
northeast  Argentina.  Entergy  states  that 
Newco  would  qualify  as  a  "foreign 
utility  company"  under  Section  33  of 
the  Act.  Therefore,  Entergy  requests  that 
the  Commission  issue  an  order  imder 
Section  3(b)  exempting  the  certain 
Subsidiary  Companies  &x)m  all 
provisions  of  the  Act  that  would  be 
applicable  to  such  companies  as 
"subsidiary  companies"  of  Entergy.  In 
the  Alternative,  Entergy  proposes  to 
acquire  the  securities  of  the  Subsidiary 
Companies  under  all  other  applicable 
sections  and  rules  thereunder  of  the  Act. 


The  Project  is  designed  to  carry 
electricity  from  the  Yacyreta 
hydroelectric  facility,  now  under 
construction,  to  the  high  voltage 
transmission  system  owned  and 
operated  by  Transener  S.A.  Entergy 
Currently  owns  an  indirect  9.8% 
interest  in  Transener  S.A.  through  its 
wholly  owned  subsidiary  company, 
Entergy  Transener  S.A.,  which  is  also  a 
"foreign  utility  company"  imder  Section 
33  of  Uie  Act.  The  Project  is  expected  to 
take  up  to  22  months  to  complete  at  a 
total  cost  of  up  to  approximately  U.S. 
$300  million.  Entergy  will  be 
participating  in  the  Project  with  a 
consortium  of  other  U.S.  and 
international  investors  ("Consortium"). 

Entergy  contends  that  for  various  tax 
and  legal  reasons,  it  is  preferable  to  hold 
its  interest  in  Newco  indirectly  through 
the  Subsidiary  Companies.  Entergy 
further  asserts  that  the  particular 
ownership  structure  to  be  used  for  the 
Project  will  depend  on,  among  other 
things,  the  requirements  of  the 
docimients  relating  to  the  bidding  for 
the  Project  ("Bid  Documents").  The  Bid 
Documents  currently  require  that  the 
shareholders  of  Newco,  collectively, 
have  an  aggregate  net  worth  of  at  least 
$150  million.  The  terms  of  the  Bid 
Documents  further  provide  that,  during 
the  construction  period  for  the  Project, 
each  shareholder  of  Newco  is  jointly 
and  severally  liable  together  with 
Newco  for  all  obligations  arising  out  of 
construction,  including  damages.  In 
view  of  such  requirements,  as  well  as 
the  possible  requirements  of  Project 
lenders,  Entergy  proposes  that  it  may 
fully  or  partially  capitalize  one  or  more 
of  the  Subsidiary  Companies  (but  not 
newco)  with  amoimts  up  to  its 
proportionate  share  of  the  Project's 
estimated  total  cost  either  prior  to  the 
submission  of  the  Cosortium's  bid  or  to 
facilitate  the  financial  closing  of  the 
Project.  Entergy  expects  that  its  total 
investment  in  connection  with  the 
Project,  including  any  contingent 
liabilities  of  a  Subsidiary  Company  as  a 
shareholder  of  Newco,  would  in  no 
event  exceed  $90  million. 

Entergy  proposes  that  within  45  days 
after  a  determination  is  made  not  to 
proceed  with  an  acquisition  of  an 
interest  in  the  Project,  it  will  liquidate 
or  dissolve  the  Subsidiary  Companies, 
unless  Entergy  determines  to  utilize  the 
Subsidiary  Companies  in  conjunction 
with  another  exempt  acquisition  under 
Sections  32  or  33  of  the  Act.  Therefore, 
Entergy  requests  authorization  from  the 
Commission  to  effect  such  a  liquidation 
or  dissolution. 

The  direct  or  indirect  investments  in 
the  Subsidiary  Companies  may  take  the 
form  of:  (1)  purchases  of  capital  stock. 


partnefs^p  interests,  notes  or  other 
securities,  (2)  capital  contributions  or 
open  account  advances;  (3)  guarantees, 
letters  of  credit  or  odier  credit  support 
(collectively.  Guarantees")  arranged  or 
provided  by  Entergy  in  respect  of  the  . 
seciuities  or  other  obLigations  of  a 
Subsidiary  Company  or  Newco  in' 
connection  with  the  Project;  or  (4)  any 
combination  of  the  above.  Investments 
by  Entergy  in  the  capital  shares  or  other 
equity  securities  of  Subsidiary 
Companies  having  a  stated  or  par  value 
will  be  in  an  amount  not  less  dian  such 
stated  or  par  value.  Open  account 
advances  by  Entergy  to  a  Subsidiary 
Company  would  be  non-interest  bearing 
and  repayable  within  one  year  of  the 
advance.  Any  promissory  notes  or  other 
evidences  of  indebtedness  issued  by  a 
Subsidiary  Company  to  Entergy  would: 

(1)  mature  not  late  than  30  years  after 
the  date  of  issuance  thereof;  and  (2)  bear 
interest  at  a  rale  not  greater  than  the 
prime  rate  of  a  bank  to  be  designated  by 
Entergy.  Any  such  promissory  note  or 
other  evidences  of  indebtedness  may,  at 
Entergy 's  opti<m,  be  converted  to  a 
capital  contribution  through  Entergy's 
forgiveness  of  the  indebtedness 
evidenced  thereby. 

Entergy  requests  authority  through 
Deoemijer  31,  1997  to  issue  Guarantees 
in  an  aggregate  amount  that,  when 
added  to  investments  in  the  Subsidiary 
Companies  and  Newco  otherwise  made 
as  provided  above,  will  not  exceed  $90 
million.  Guarantees  may  be  required, 
among  other  things,  to  satisfy  credit 
support  requirements  of  lenders  and 
other  Project  participants  under 
financing  documents  or  other 
agreements  to  which  the  Subsidiary 
Companies  or  Newco  becomes  a  party  in 
connection  writh  the  development  of  the 
Project.  The  terms  of,  and  any  flees  or 
interest  payable  in  respect  of. 
Guarantees  will  be  established  at  arm's 
length  based  on  market  conditions; 
prmided  that  (1)  the  term  of  any 
Guarantee  would  not  exceed  ten  years 
from  the  date  of  issuance  thereof,  and 

(2)  any  fees  widi  respect  to  any 
Guarantee  would  not  exceed  three 
percent  per  annum  of  the  face  amount 
of  such  Guarantee. 

Funds  for  Entergy's  direct  or  indirect 
investments  in  the  Subsidiary 
Companies  and  in  Newco  are  exj>ected 
to  be  derived  horn  Entergy's  available 
internal  cash  resources.  Entergy  also 
anticipates  that  the  Subsidiary 
Companies  will  not  engage  in  any 
financial  from  external  sources  in 
ccHuiection  vdth  the  Project. 


For  the  Goramitsion.  by  the  Division  of 
Investment  ManagaoetA.  pursuaot  to 
delegated  autliority. 
Margaret  U.  McFarlud. 

Depu  ty  SecKtary. 

[FR  Doc.  94-21704  Filed  9-1-94;  8:45  am] 

BILLING  CODE  BOIO-OI-M 


SMALL  BUSINESS  ADMtNISTRATION 
[Application  No.  99000130] 

Piper  J^fray  Healthcare  Capital,  LP.;  - 
Filing  of  an  Application  for  a  License 
To  Operate  as  a  Small  Business 
Divestntent  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SB A)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1994))  by  Piper  Jaffray 
Healthcare  Capital.  L.P.,  222  S.  Ninth 
Street  Minneapolis,  Minnesota  55402, 
for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
imder  the  Small  Business  Investment 
Act  of  1958,  as  amended  (15  U.S.C  et. 
seq.).  and  the  Rules  and  Regulations 
promulgated  thereunder.  Piper  Jaffray 
Healthcare  Capital,  L.P.  is  a  Delaware 
limited  parteiership. 

Piper  Jaffray  Healthcare  Capital,  L.P.. 
will  be  managed  by  Piper  Venture 
Management  SBIC,  L.P.,  a  Delaware 
limited  partnership  whose  sole  general 
partner  is  Piper  Ventures  Capital,  Inc.  a 
special  purpose  subsidiary  of  Piper 
Jaffray  Ventures,  Inc.  The  General 
Partner  and  all  related  associates  are 
located  at  the  same  address  as  the 
applicant. 

The  following  limited  partner  owns 
10  percent  or  more  of  the  proposed 
SBIC: 


Name 

Percerrtage 

of  owner- 

stiip 

Piper  Jaffray  Heatttxare  Furxl. 
L.P.,    222    S.    Ninth   Street. 
Minneapolis.           Minnesota 
55402  

99.0 

The  folkming  investors  ovm.  10 
percent  or  more  of  the  applicant  through 
its  investment  in  the  entity  hsted  above: 
Piper  Jaffray  Investors— Fund  Vni,  222 

S.  Nin^  Street,  Minneapolis, 

Minnesota  55402 
St.  Jude  Medical,  Inc.,  One  Lillehei 

Plaza.  SL  Paul,  Minnesota  55117 
The  applicant  willljegin  operations 
with  capitalization  of  approximately 
$7.5  million  and  vdll  be  a  source  of 
equity  financings  for  quaUfied  small 
business  concerns.  "Hie  applicant 


anticipates  a  majority  of  investments 
uiU  be  made  in  small  concerns  in  the 
states  of  MinnesoU,  California, 
Massachusetts,  Colorado,  and 
Washington.  The  applicant  wilL 
however,  consider  atLractive  business 
activities  throughout  the  U.S.  meeting 
the  applicant's  investment  profile  and 
characteristics. 

Matters  involved  in  SBA's 
consideration  of  the  appfication  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitabifity  and  finaiKnal 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW..  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Minneapolis.  Minnesota. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  23.  1994. 
Robert  D.  StiUman. 

Associate  Administrator  for  Investment. 
[FR  Doc  94-21760  Filed  9-1-94;  8:45  am) 
BILUNG  COK  a015-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2068] 

Shipping  Coordinating  Committee; 
Sutxiommittee  on  Ocean  Dumping; 
Notice  of  Meeting 

The  Subcommittee  on  Ooean 
Dumping  of  the  Shipping  Coordinatix^ 
Committee  will  hold  an  of)en  nu;e'ing 
on  September  20,  1994  from  9:30  P.M. 
to  11:00  A.M.  to  obtain  pubUc  comment 
on  the  issues  to  be  addressed  October  3- 
7,  1994  at  the  Seventeenth  Consultative 
Meeting  of  the  Contracting  Parties  to  the 
London  Convention  of  1972,  which 
regulates  ocean  dumping.  The  meeting 
will  also  review  the  Seventeenth 
Scientific  Group  Meeting  held  in  July. 
1994  and  the  Second  Amendment 
Conference  held  in  May,  1994. 

The  meeting  will  be  held  at  the 
Environmental  Protection  Agency. 
Waterside  Mall,  401  M  Street.  SW.. 
Washington.  DC  20460,  in  the  8th  Floor 
Conference  Room  of  the  West  Tower. 
Interested  members  of  the  public  are 
invited  to  attend,  up  to  the  capacity  of 
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the  room.  Upon  entry  to  the  West 
Tower,  participants  without  government 
identification  should  dial  260-6199  to 
obtain  clearance. 

For  further  infoimation,  please 
contact  Mr.  John  Lishman,  Chief, 
Marine  Pollution  Control  Branch, 
telephone  (202)  260-8448;  or  Bryan 
Wood-Thomas,  Office  of  International 
Activities,  telephone  (202)  260-6983. 

Dated:  August  29, 1994. 
Steve  MiUer. 

Acting  Executive  Secretary,  Shipping 
Coordinating  Committee. 
[FR  Doc.  94-21786  Filed  9-1-94;  8:45  am] 

BILUMQ  COOE  4710-09-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  ttie  Weett  Ended  August 
26,1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  fiUng. 

Docket  Number:  49735 

Date  filed:  Augast  25.  1994 

Parties:  Members  of  the  hitemational 
Air  Transport  Association 

Subject:  Telex  TC3  Mail  Vote  703; 
Japan-China  fares  r-1  to  r-8,  r-l — 
0431,  r-4— 06311,  r-7— 092f,  r-2— 
053i,  r-5— 076t,  r-8— 092v.  r-3— 
063i,  5-6— 085hh 

Proposed  Effective  Date:  September  9, 
1994. 

Docket  Number:  49737 

Date  filed:  August  25,  1994 

Parties:  Members  of  the  International 
Air  Transport  Association 

Sub7ecf.TCl2  Reso/P  1594  dated 
August  23, 1994;  North  Atlantic- 
Israel  Resolution  r-l  to  r-l  6 

Proposed  Effective  Date:  January  1, 
1995. 

Docket  Num  ber:  49  74  2 

Date  filed:  August  26, 1994 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  Telex  TC3  Mail  Vote  706; 
Seoul-Fiji  fares  r-l  to  r-6 

Proposed  Effective  Date:  September 
10, 1994. 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
|FR  Doc.  94-21736  Filed  9-1-94;  8:45  am) 

BtLLING  COO£  4910-42-P 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
August  26, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49739 
Date  filed:  August  26,  1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  23,  1994 
Description:  Application  of  Moscow 
Airways  pursuant  to  Section  402  of 
the  act  and  Subpart  Q  of  the 
Regulations,  applies  for  a  Foreign  Air 
Canier  Permit  authorizing  it  to  engage 
in  scheduled  air  transportation  of 
property  and  mail  from  a  point  or 
points  in  Russia  to  Anchorage, 
Alaska,  United  States  of  America,  and 
return. 
PhyUisT.  Kaylor, 

Chief,  Documentary  Services  Division. 
[FR  Doc.  94-21737  Filed  9-1-94:  8:45  am) 
BJLUNO  COOE  4910-62-P 


Office  of  the  Secretary 
[Order  94-8-49;  Docket  49427] 

Application  of  Great  Western  Air,  Inc., 
for  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Great  Western 
Air,  Inc.,  fit,  willing,  and  able,  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  scheduled  air  transportation 
of  persons,  property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
September  13,  1994. 
ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49427  and  addressed  to  the 


Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.; 
Washington,  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INF0RMAT10H  CONTACT: 

Ms.  Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  (202)  366-2340. 

Dated:  August  29, 1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  94-21710  Filed  9-1-94;  8:45  am) 
BILLINO  COOE  4910-62-M 


[Order  94-8-60;  Docket  49745] 

Exemption  for  U.S.  Computer 
Reservations  Systems  Under  49  U.S.C. 
40109  From  Section  255.10  of  the 
Department's  Computer  Reservations 
System  Rules,  14  CFR  255.10 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause. 

SUMMARY:  The  Department  is  directing 
all  interested  persons  to  show  cause 
why  it  should  not  issue  an  order 
exempting  each  U.S.  computer 
reservations  system  (CRS)  vendor  (1) 
from  the  prohibition  against  providing 
foreign  carriers  with  marketing  data 
derived  from  bookings  for  domestic 
travel  made  within  the  United  States, 
subject  to  the  comparability  and  notice 
requirements  of  section  255.10(b),  and 
(2),  as  to  European  flag  carriers,  from  the 
requirement  that  no  marketing  data  may 
be  provided  a  foreign  carrier  affiliated 
with  a  CRS  if  that  system  does  not 
provide  comparable  data  to  U.S. 
participating  carriers. 

DATES:  Comments  must  be  submitted  on 
or  before  September  13, 1994.  Reply 
comments  must  be  submitted  on  or 
before  September  20, 1994. 

ADDRESSES:  Objections  and  reply 
comments  must  be  filed  in  Docket 
49745,  addressed  to  the  Documentary 
Services  Division  (C-55,  Room  4107), 
U.S.  Department  of  Transportation,  400 
7th  St.  SW..  Washington,  DC  20590,  and 
should  be  served  on  the  parties  listed  in 
ordering  paragraph  5  of  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW.j 
Washington,  DC  20590,  (202)  366-473J. 


Dated:  August  29. 1994. 
Patrick  V.  Mwphy. 

Acting  Assistant  Secretary  of  Transportation 
for  Policy  and  hitemational  Affairs, 
[PR  Doc.  94-21709  Filed  9-1-^94;  8.45  ami 
BIUJMO  OOOE  t»\o-ta-* 


Aviation  Security  Advisory  Committee; 
Meeting 

SUMMARY:  Notice  is  hereby  given  of  a  ' 
meeting  of  the  Aviation  Security 
Advisory  Committc. 

DATES:  The  meeting  will  be  held 
September  29, 1994,  from  9  a.m.  to  12 
p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  MacCracken  Room,  tenth  floor. 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  telephone  202- 
267-7451. 

SUPf>L£MENTARY  INFORMATION:  Pursuant 
to  section  10(aK2)  of  the  Federal 
Advisory  Comm^ee  Act  (Pub.  L.  92- 
463:  5  U.S.C.  App.II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory  Committee  to  be  held 
Septenrf)er  29. 1994.  in  the  MacCracken 
Room,  tenth  floor.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  The  ' 
agenda  for  the  meeting  will  include  a 
report  bom  the  Universal  Access 
System  Woiidng  Group,  and  progress 
reports  on  the  revision  of  Federal 
Aviation  Regulations  Parts  107  and  108 
and  development  of  explosives 
detection  S3rstems.  Attendance  at  the 
September  29,  1994,  meeting  is  open  to 
the  public  but  is  limited  to  space 
available. 

Members  of  the  public  may  address 
the  committee  only  %vith  the  written 
permission  of  the  (±air,  which  should 
be  arranged  in  advance.  The  chair  may 
entertain  pt^lic  comment  if,  in  its 
judgment,  doing  so  will  not  disrupt  the 
orderiy  progress  of  the  meeting  and  will 
not  be  unfair  to  any  other  person. 
Members  of  tiie  pi^hc  are  welcome  to 
present  written  material  to  the 
committee  at  any  time.  Persons  wishing 
to  present  statemenls  or  obtain 
information  should  contact  the  Office  of 
the  Assistant  Administrator  for  Qvil 
Aviation  Security.  800  Independeooe 
Avenue  SW.,  Washin^n.  DC  20591. 
telephone  202-267-7451. 

Isnmd  in  Washington.  DC  on  August  29. 
1994 

Codul  L.  nyna, 

AsiKtant  AdntinistratorforCivif  A\iatioh 
Security. 

IFR  Doc.  94-21733  Filed  9-t^94;  8:45  ami 
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Federal  Wghway  Administration 
[FH  WA  Docket  No.  93-1 Q 

Transfer  of  Interstate  Maintenance 
Program  Funds 

AGENCY:'Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Proposed  final  policy  statement; 
requests  for  comments. 

SUMMARY:  This  proposed  final  policy 
statement  sets  forth  the  FHWA's  poUcy 
for  addressing  the  interstate 
maintenance  program  funds  transfer 
provisions  of  23  U.S.C.  119(f)(1).  The 
criteria  for  determining  what  constitutes 
adequate  maintenance,  which  are 
included  in  this  policy,  are  associated 
with  only  the  transfer  of  Interstate 
Maintenance  (IM]  funds  and  are  not 
related  to  the  State's  responsibility  to 
property  maintain  projects  construded 
with  Federal-aid  fiuids  outlined  in  23 
U.S.C.  116.  Maintenance. 
DATES:  Comments  must  be  received  on 
or  before  November  1 ,  1994. 
ADDRESSES:  Submit  written,  signed 
comments  concerning  diis  policy 
statement  to  FHWA  Docket  No.  93-10, 
Federal  Highway  Administration,  Room 
4232,  HCC-10,  Office  of  the  Chief 
Counsel.  400  Seventh  Street,  SW.; 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  ajn.  and  3:30  p.m.,  e.t.. 
Mond;ay  through  Friday,  except  Federal 
holida}'s. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
John  Hailin.  Chief.  Pavement  D<Kign 
and  Rehabilitation  Branch.  (202)  366- 
1323.  or  Ms.  Vivian  Philbin.  Attorney- 
Advisor.  Office  of  Chief  Counsel. 
General  Law  Branch.  (202)  366-0780. 
Federal  Highway  Administration,  400 
Seventh  Street  SW..  Washington.  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3, 1993.  the  FHWA 
published  an  interim  policy  statement 
on  the  transfer  of  interstate  maintenanoe 
program  funds  at  58  FR  12299. -and 
provided  a  60-day  public  comment 
period  which  cloised  on  May  3. 1993. 
During  the  intervening  period,  FHWA 
has  evaluated  the  comments  .and 
reconsidered  its  initial  position.  As  a 
result  the  FHWA  is  prof>osing  to 
modify  the  pavement  roughness  and 
faulting  criteria  and  to  add  additional 
criteria  that  were  not  proposed  in  the 
interim  policy. 

A  total  of  18  State  highway  agencies 
(SHAs)  and  the  Highway  User 
Federation  for  Safety  and  Mobility 


(HUFSAM),  a  public  interest  group, 
pro\ided  written  comments  to  the 
docket  established  for  the  interim  polic>' 
statement. 

The  SHA  comments  ranged  from 
administrative  type  questions,  such  as 
requests  for  clarificaticm  of 
measurement  procedures  and  use  of 
existing  pavement  management  system 
data,  to  hindamental  positions  on  the 
individual  indicators  and  the  specific 
established  criteria.  Some  SHAs 
endorsed  various  portions  of  the  criteria 
established,  while  others  took  exception 
to  part  or  all  of  the  criteria. 

The  HUFSAM  strongly  endorsed  the 
interim  policy.  It  stressed  the  need  to 
assure  that  the  Interstate  System  be 
maintained  at  a  very  high  level  and 
noted  that,  from  its  studies,  nationwide, 
the  Interstate  maintenance  funding 
levels  are  inadequate. 

After  evaluating  the  comments 
received,  the  FHWA  continues  to 
believe  that  transfers  of  apportioned  IM 
funds  specifically  earmarked  for 
Interstate  maintenance  to  other 
designated  programs  should  be 
permitted  only  when  the  Interstate 
System  routes  are  in  a  physical, 
operational,  and  safe  condition  and 
perform  at  or  near  the  level  for  which 
they  were  designed,  and  constructed.. 
Because  pavement  and  bridge  activities 
constitute  the  major  cost  items  of  IM 
eligible  actiuties,  the  interim  policy 
focused  on  pavement  and  bridge 
condition  indicators  as  the  determining 
factors  far  ehgibility  to  transfer  IM 
funds.  Other  essential  elements, 
necessary  to  maintain  the  physical  and 
operational  integrity  of  the  Interstate,  ' 
must  also  be  considered  in 
transportation  decisions.  Responses  to 
the  interim  policy,  however,  indicate  a 
concern  that  other  essential  elements 
need  not  be  considered  in  transfer 
decisions.  This  was  not  the  intent  of  the 
interim  policy  statement. 

Section  101(a)  of  Title  23  U.S.C 
defines  "maintenance"  to  mean  the 
preservation  of  the  entire  highway. 
including  surface,  shoulders,  roadside, 
structures,  and  such  traffic  control 
de\ices  as  are  necessary  for  its  safe  and 
efficient  utilization.  As  tlie  IM  program 
now  provides  the  major  resources  for 
rehabilitation,  resurfecing.  and 
restoration  (3R)  work  on  the  Interstate 
System,  exteixiing  the  service  life  of  all 
mafor  components  and  enhancing 
highway  safet}-  cm  the  system  should 
receive  first  priority  for  IM  fiind  use.  For 
example,  o^'er  25  pteroent  of  the  projects 
and  approximately  10  percent  of  funds 
from  the  IM  program  are  airrentiy  being 
expended  on  traffic  and  safeU' 
improvement  projects.  The  FHWA 
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supports  a  continued  strong  emphasis 
on  safety. 

In  a  sampling  of  SHA  pavement 
management  systems  conducted  during 
the  past  year,  the  FHWA  found  that  the 
pavement  condition  indicators 
established  in  the  interim  policy  are 
generally  collected  and  used  by  the 
States  in  evaluating  the  condition  of  the 
Interstate  for  their  ovm  management 
purposes.  While  the  data  collection  and 
reporting  procedures  differ  somewhat, 
the  fundamental  indicators  are 
consistently  used  by  the  SHA's  to 
manage  their  Interstate  pavements. 

The  proposed  final  policy  includes 
the  original  pavement  and  bridge 
condition  indicators  established  in  the 
interim  policy  and  adds  pavement 
surface  friction  as  a  fourUi  pavement 
condition  indicator.  However,  the 
roughness  criteria  has  been  modified 
and  the  separate  faulting  criteria  for 
jointed  plain  and  joint  reinforced 
concrete  pavement  (JPCP  and  JRCP)  has 
been  replaced  with  a  single  criterion  of 
525  mm/km  (33  inches/mile)  for  both 
jointed  pavement  types. 

In  addition  to  these  interim  factors, 
this  proposed  final  policy  statement 
adds  criteria  for  the  additional  traffic 
and  safety  related  indicators  of  (1)  safety 
appurtenances,  (2)  traffic  control 
devices,  and  (3)  geometric  elements. 
These  indicators  are  equally  critical  to 
the  Interstate  System  which  relies 
heavily  on  the  availability  of  IM  funds 
for  continued  adequacy.  Maintenance  of 
the  Interstate  System's  operational  as 
well  as  physical  characteristics  in  a 
satisfactory  maimer  remains  the  first 
priority  for  the  use  of  these  funds. 

Comments  Received 

This  section  addresses  specific  SHA 
-  comments  organized  around  the  criteria 
established  for  each  of  the  individual 
condition  indicators. 

Pavement  Roughness 

Three  SHAs  suggested  that  the 
International  Roughness  Index  (IRI), 
developed  at  the  International  Road 
Roughness  Experiment,  is  not  the 
appropriate  measure  of  rideability.  The 
FHWA  recognizes  that  IRI  does  have 
some  hmitations.  It  does,  however, 
provide  a  common  quantitative  basis 
with  which  to  reference  the  different 
measures  of  roughness.  Further,  it  is 
currently  collected  by  SHAs  and 
provided  to  FHWA  under  the  Highway 
Performance  Monitoring  System 
(HPMS)  submission  requirements. 
Although  the  FHWA  is  open  to  use  of 
improved  pavement  surface  rideability 
measures,  imtil  such  time  that  improved 
measures  and  equipment  to  measure 
them  are  accepted  and  readily  available 


to  SHA's,  the  FHWA  will  continue  to 
rely  on  IRI  as  the  ride  indicator. 

Four  SHAs  commented  that  the 
specific  IRI  criteria  of  240  cm/km  (150 
inches/mile)  was  too  severe.  The  FHWA 
disagrees.  The  selection  of  the  240  cm/ 
km  upper  limit  criteria  on  pavement 
roughness  was  directly  tied  to  the 
FHWA's  desire  to  require  Interstate 
pavement  to  be  in  fair  or  better 
condition.  The  interim  policy  noted  that 
initial  IRI  to  pavement  serviceability 
rating  1  (PSR)  conversion  studies  2 
indicated  a  240  cm/km  IRI  is  equivalent 
to  a  PSR  range  of  3.0  to  3.5.  Pavements 
within  this  range  are  classified  as  fair  in 
the  FHWA's  "1992  Highway  Statistics"  * 
report.  Subsequent  additional  analysis 
of  the  IRI/PSR  correlation  indicates  that 
a  240  cm/km  IRI  more  accurately 
reflects  a  much  lower  PSR  range  of  2.5 
to  2.8  (pavements  in  this  range  are 
classified  as  being  in  poor  to  mediocre 
condition  *).  Based  on  this  further 
analysis,  the  FHWA  has  established  an 
upper  limit  of  allowable  IRI  of  200  cm/ 
km  (127"/mile).  This  converts  to  a  PSR 
of  between  2.8  and  3.2  which  is  more 
consistent  with  the  FHWA's  original 
objective  that  pavements  be  in  fair  or 
better  condition  *. 

Rutting 

Rutting  comments  were  limited  to 
data  collection  difficulties  and  reflected 
a  degree  of  uncertainty  about  what  data 
collection  equipment  and  procedure 
would  be  considered  acceptable.  No 
comments  were  received  concerning  the 
appropriateness  of  the  rutting  indicator 
or  the  established  criteria.  Therefore  the 
FHWA  has  retained  15  mm  (5/8  inch)  as 
the  upper  allowable  limit  of  rutting. 
Concerns  related  to  data  collection 
equipment  and  procedures  are 
addressed  under  "Pavement  Data 
Collection."  later  in  the  preamble. 

Faulting 

The  SHA  comments  on  the  fauhing 
criteria  were  split  evenly;  five  SHAs 


'  The  PSR  concept  was  developed  at  the  1956 
American  Association  of  State  Highway  Officials 
(AASHO)  road  test  to  relate  the  pavement 
serviceability  index  (PSI),  computed  from 
objectively  measured  pavement  distress,  with 
subjective  serviceability  ratings  by  panels  of  road 
users. 

'Bashar  Al-dmari  and  Michael  I.  Darter. 
"Relationships  between  IRI  and  PSR:  A  Report  of 
the  Findings  of  Pavement  Model  Enhancements  for 
the  Highway  Performance  Monitoring  System 
(HPMS)."  Transportation  Engineering  Series  No.  69. 
University  of  Illinois  at  Urbana  Champaign.  Report 
No.  UlLU-ENG-92-2013,  September  1992.  This 
document  is  available  for  inspection  in  FHWA 
Docket  No.  93-10. 

'  FHWA,  "Highway  Sutistics  1992,"  FHWA-PL- 
93-023.  A  copy  of  this  document  is  available  for 
inspection  in  FHWA  Docket  No.  93-10. 

*Ibid. 

»rbid. 


thought  that  the  faulting  criteria  were 
too  restrictive,  while  five  SHAs 
commented  that  the  criteria  were 
acceptable.  In  addition,  the  HUFSAM 
found  the  criteria  acceptable. 

One  SHA  recommended  simplifying 
the  policy  by^•eplacing  the  separate 
faulting  criteria  for  jointed  plain  and 
jointed  reinforced  concrete  pavement 
tJPCP  and  JRCP)  with  a  single  faulting 
criterion  in  mm/km  (inches/mile)  for 
both  pavement  types.  A  mm/km  based 
criteria  would  eliminate  the  need  to  take 
joint  frequency  into  account,  as  the 
average  allowable  faulting  per  joint 
would  be  directly  related  to  the  number 
of  joints/mile.  The  FHWA  recognizes 
the  merit  in  this  recommendation  and 
has  replaced  the  separate  fauhing 
criteria  of  3  mm  on  JPCP  and  6  mm  on 
JRCP  with  an  equivalent  maximum 
faulting  rate  of  525  mm/km  (33  inches/ 
mile)  for  both.  This  faulting  rate  is 
equivalent  to  3  mm  per  joint  on  typical 
JPCP  with  6  meter  (20  foot)  joint  spacing 
and  6  mm  per  joint  on  JRCP  with  12 
meter  (40  foot)  joint  spacing.  Because 
joint  spacing  varies  between  States,  the 
allowable  faulting  per  joint  will  differ 
from  State  to  State,  even  though  the 
faulting  rate  per  km  remains  constant. 

Administrative — Procedural  Tolerance 
Limits 

The  most  common  comment,  received 
from  seven  SHAs.  was  that  the  scope  of 
the  application  of  the  criteria  was  too 
stringent.  The  crux  of  the  argument  was 
that  some  tolerance  limit  should  be 
established  to  allow  a  SHA  in 
substantial  compliance  to  transfer 
funds.  A  common  suggestion  was  that 
the  FHWA  only  require  that  90  to  95 
percent  of  the  Interstate  System  meet 
the  criteria  before  allowing  transfer. 

The  FHWA  recognizes  that  there  are 
continually  evolving  pavement  and 
bridge  needs  and,  at  any  one  point  in 
time,  even  SHAs  with  exceptionally 
good  pavements  might  not  meet  the 
criteria  on  100  percent  of  their  Interstate 
system.  The  FHWA  has  already 
provided  relief  for  this  situation.  The 
interim  poUcy  specifically  allows 
transfer  when  all  criteria  are  not  met  on 
the  Interstate  if  the  work  necessary  to 
correct  any  deficient  segments  is    - 
included  in  the  approved  State 
Transportation  Improvement  Program , 
required  by  23  U.S.C.  135(f).  This  relief 
is  included  in  the  final  policy.  The 
FHWA  believes  that  allowing  a  5  to  10 
percent  exemption  or  tolerance  would 
be  unwise,  as  it  would  allow  transfer  of 
money  necessary  to  maintain  the 
Interstate  highway  system. 


Federal  Register  /  Vol.  59.  No.  170  /  Friday.  September  2,  1994  /  Notices 


45749 


Pavement  Data  Collection 

Several  SHAs  posed  comments  and 
questions  on  data  collection  and 
reporting  procedures.  The  primary 
concern  appeared  to  be  whether  FHWA 
would  require  a  specific  data  collection 
effort  using  some  standardized 
equipment  and  procedures  that  would 
be  different  from  what  is  currently  used 
by  the  individual  SHAs.  Further,  the 
comments  included  request  for 
flexibility  in  summarizing  the  data. 
Several  suggested  that  FHWA  should 
use  whatever  SHA  PMS  data  was 
available  to  determine  the  acceptability 
of  a  certification  accompanying  a 
transfer  request. 

The  FHWA  intends  to  rely  primarily 
on  current  surface  roughness,  rutting, 
and  faulting  information  contained  in 
SHAs  PMS  database(s)  and  from 
information  reported  in  HPMS  in 
evaluating  the  pavement  component  of 
State  certifications  accompanying 
Interstate  maintenance  fund  transfer 
requests. 

The  FHWA  recognizes  the  uniqueness 
of  each  SHA's  PMS  and  the  diversity  of 
equipment  and  procedures  used  by  the 
SHAs  to  meet  their  particular  pavement 
management  needs.  The  FHWA  is  not 
prescribing  new  specific  uniform  data 
collection  equipment,  procedures, 
sampling,  or  data  reduction  techniques 
to  determine  compliance  with  the 
pavement  Interstate  maintenance 
transfer  criteria. 

Bridges 

Only  two  SHA's  commented  on  the 
bridge  section  of  the  policy.  Both 
endorsed  the  use  of  the  current  National 
Bridge  Inventory  (NBI)  bridge  deck 
condition  rating  (Item  58)  as  an 
indicator  and  supported  the  criteria 
requirement  that  bridge  decks  have  a 
condition  rating  of  5  or  better.  This  is 
consistent  with  the  long  standing  use  of 
a  deck  rating  of  less  than  5  to  determine 
a  structurally  deficient  bridge. 

Both  States  also  recommended  that 
FHWA  include  the  NBI  ratings  for 
superstructure  and  substructure  in  the 
policy  and  delete  the  load  posting 
requirement  contained  in  the  interim 
policy.    . 

The  FHWA  originally  considered 
using  superstructure  and  substructure 
ratings  as  specific  criteria  when  it 
initially  developed  the  interim  policy. 
Upon  further  consideration,  FHWA  still 
supports  "load  posting"  criterion  which 
reflects  superstructure  and  substructure 
condition  ratings  and  is  also  a  measure 
of  potential  safety  concern. 

The  need  for  load  posting  is  an  end 
result  of  applying  superstructure  and 
substructure  conditions,  along  with 


other  factors,  in  making  load  carrj'ing 
capacity  calculations.  Changes  in 
condition  ratings,  and  therefore,  the 
load  posting,  are  affected  by  a  reduced 
maintenance  effort  which  eventually 
leads  to  continual  and  long-terra 
deterioration  of  bridge  elements. 

One  of  the  SHAs  further 
recommended  that  the  FHWA 
incorporate  failure  susceptibility  as  an 
indicator.  Failure  susceptibility  is  not 
required  nor  normally  assessed  by 
States  in  the  course  of  inspecting 
bridges  to  meet  national  bridge 
inspection  standards.  As  a  result,  the 
FHWA  believes  it  would  be 
inappropriate  to  use  failure 
susceptibility  as  a  nationwide  criterion 
in  the  IM  fund  transfer  policy,  and  has 
not  included  it. 

Finally,  one  SHA  recommended  that 
bridge  railing  adequacy  should  be 
included  in  the  decision  factors.  The 
FHWA  considered  including  bridge 
railing  adequacy  as  indicated  by  NBI 
Item  36  in  the  early  development  of 
poUcy  criteria.  The  NBI  Item  36  is  a  four 
segment  item  that  rates  bridge  railings 
for  adequate  impact  strength,  and 
approach  guardrail  for  adequate  vehicle 
safety  and  protection. 

The  adequacy  of  bridge  railings  and 
approach  guardrail  is  a  serious  safety 
concern  and  should  be  considered  in 
the  States'  maintenance  program  as  well 
as  in  developing  highway  safety 
projects. 

Bridge  Data  Collection 

The  NBI  ratings  are  determined  in 
accordance  with  the  "Recording  and 
Coding  Guide  for  the  Structure 
Inventory'  and  Appraisal  of  the  Nation's 
Bridges"  (Coding  Guide)  U.S.  DOT/ 
FHWA,  December  1988. 

Policy 

For  the  purpose  of  23  U.S.C.  119(f)(1). 
which  provides  for  transfer  of  State 
apportioned  IM  funds  that  are  in  excess 
of  a  State's  need  to  the  State's  NHS  and 
STP  apportionment,  the  FHWA  will 
accept  a  State's  certification  if  the 
State's  Interstate  routes  meet  the 
following  criteria: 

Pavement: 

(1)  An  IRI  of  200  cm  per  km  (127  inches 
per  mile)  or  less; 

(2)  Rutting  of  15  mm  (5/8  inch)  or  less  on 
flexible  pavements; 

(3)  Cumulative  faulting  of  525  mm  per  km 
(33  inches/niile)  or  less  on  jointed  rigid 
pavements;  and 

(4)  Surfaces  have  adequate  surface  friction 
and  drainage,  based  on  the  State  accidents 
record  system  not  identifying  any  locations 
with  a  high  incidence  of  wet  weather 
accidents. 


Bridges: 

(1)  Bridge  decks  in  "fair  condition"  or 
better  (Coding  Guide  item  58  rated  5  or 
better);  and 

(2)  No  load  posting  required  (Coding  Guide 
item  70  rated  5). 

Safety  Appurtenances: 

Guardrail,' bridge  rails,  safety  barriers,  and 
other  safety  features  including  the  upstream 
ends  of  all  traffic  barriers  meet  (a)  the 
performance  criteria  of  23  CFR  625.  (b) 
acceptable  use  warrants,  and  (c)  installation 
requirements  per  State  standard  plans 

Traffic  Control  Devices: 

All  major  guide,  regulatory,  and  warning 
signs  meet  the  minimum  size,  shape,  color, 
format,  and  message  requirements  as  well  as 
the  day  and  night  legibility  and  visibility 
requirements  of  the  MUTCD  and 
amendments. 

Geometric  Elements: 

(1)  The  horizontal  and  vertical  alignment, 
and  widths  of  median,  traveled  way.  and 
shoulders  meet  the  AASHTO  Interstate 
Standards,  as  incorporated  in  23  CFR  625,  in 
effect  either  at  the  time  of  original 
■  construction,  major  reconstruction,  or 
inclusion  into  the  Interstate  system,  which 
ever  was  the  latest;  and 

[2]  Hazardous  features  (fi.xed  objects,  steep 
sideslopes,  etc.)  within  the  clear  zone  are 
either  eliminated,  corrected,  or  adequately 
shielded.  .* 

In  the  event  that  the  condition,  as 
reflected  by  current  databases,  does  not 
meet  the  required  criteria,  for  any 
segment  of  Interstate,  the  State's  request 
for  funding  transfer  may  not  be 
approved  unless  the  State  certifies  that 
the  deficient  segments  have  either  been 
subsequently  upgraded  to  meet  the 
reqiiired  criteria  or  that  the  work 
necessary  to  correct  any  such  deficient 
segments  is  included  in  the  approved 
State  Transportation  Improvement 
Program,  required  by  23  U.S.C.  135(f).- 

Section  119(f)(2)  of  Title  23.  U.S.C. 
allows  the  States  to  transfer  up  to  20 
percent  of  the  apportioned  IM  funds  to 
the  NHS  and  STP  apportionment  based 
solely  on  the  request  of  the  States. 

(23  use.  119  and  315;  49  CFR  1.48(b)) 

Issued  on:  August  29.' 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
[FR  Doc.  94-21757  Filed  9-1-94;  8:45  am! 
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National  Highway  Traffic  Safety 
Administration 

Coopecattw  Agfteement 
Announcement;  Discretionary 
Coopefatiwe  Agreement  To  Fester  the 
Development,  Evaluation,  and 
Deployment  of  a  Heavy  Vehicle 
Intelligent  Commercial  VehlcIO 
Corareunkalion  and  PotMCftng 
Enhancement  System  (s) 

agency:  Natioaal  Highway  Traffic 
Safety  Administration  (NHTSA}.  DOT. 
action:  Notice. 

SUMMARY:  NHTSA  announces  this 
discretionary  cooperative  agreement 
program  to  foster  the  development, 
evaluation,  and  deployment  of  a  heavy 
vehicle  intelligent  ccunmunication  and 
powering  enhancement  system(s)  and 
solicits  applications  for  projects  under 
this  program. 

DATES:  Applications  must  be  received 
on  or  before  October  15. 1994. 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration.^  Office  of 
Contracts  and  Procurement  (NAD-30), 
ATTN:  Henrietta  Mosley,  400  Seventh 
Street  SW.,  nxan  5301,  Washington,  DC 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No. 
DTNH22-95-R-07001.  Interested 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  announcement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henrietta  Mosley,  OfBce  of  Contracts 
and  Procurement,  at  (202)  366-9570.  for 
general  administrative  questions;  and 
C.J.  BriteU,  OfBce  of  Crash  Avoidance 
Research  (NRD-53).  (202)  366-5678  for 
programmatic  questions;  at  the  National 
Highway  TrafBc  Safety  Administration, 
400  Seventh  Street  SW.,  room  6220. 
Washington.  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

Backgruund 

NHTSA  has  the  responsibility  to 
devise  suategies  to  reduce  the  niunber 
of  motor  vehicle  collisions  and  to  save 
lives  and  reduce  injuries  and  property 
damage  through  the  prevention  and 
reduction  in  severity  of  motor  vehicle 
coUisions.  NHTSA's  Office  of  Crash 
Avoidance  Research  conducts  and 
manages  research  intended  to:  analyze 
driver-vehicle  interaction,  identify 
specific  vehicle  designs,  components,  or 
parameters  associated  with  driver 
performance  errors  and  resulting 
collisions,  and  develop  and  evaluate 
vehicle-based  collision  avoidance 
countermeasure  concepts  and  devices. 


There  are  app>roxunately  1.6  million 
trudc  tractors  and  3.6  million  trailers  in 
use  in  the  motor  caarier  industry  today. 
rVHS  technology  aflises  a  significant 
potential  to  improve  the  productivity  of 
the  industry  and  help  reduce  the 
approximately  200,000  crashes  in  which 
these  vehicles  are  involved  each  year. 
To  date,  the  application  of  these 
technologies  to  commercial  vehicles  has 
been  limited  to  single  unit  trucks  and 
truck  tractors  because  of  constieints 
inherent  in  the  present  combination- 
unit  truck  trailer  electriced  powering 
and  signalling  communication  system. 

Traditionally,  the  U.S.  trucking 
industry  equipment  needs  have  been 
supplied  by  the  truckytractor 
manufacturer  (supplying  the  towing 
unit)  and  the  trailer  manufacturer 
(supplying  the  cargo  space  to  move 
goods).  The  two  units  are  married  at  the 
fifth  wheel  of  the  power  unit  and  the 
king-pin  of  the  trailer.  Communication 
and  pow«ing  between  the  tractor  and 
trailer  consists  of  little  mcMV  than 
supplying  power  and  control  from  the 
tractor  to  the  running  Ughts  of  the  trailer 
through  the  standard  seven  pin 
electrical  connector  (seven  circuits). 
One  of  the  primary  reascHis  for  lack  of 
technology  change  in  the  standard  seven 
circuit  connection  betwe«n  the  tractor 
and  trailer  is  that  any  change  may  result 
in  lack  of  compatibility  between  tractors 
and  trailers  operating  in  the  U.S. 
However,  the  defense,  aerospace,  and 
computer  industries  have  begun  to  focus 
on  commercial  vehicle  applications  as  a 
potential  new  market  for  their 
innovative  ideas  and  advanced 
technologies  to  improve  safety, 
efficiency  and  productivity.  In  order  for 
these  advances  to  happen,  they  must 
comply  with  the  needs  and  objectives  of 
the  users. 

Vehicle/unit  locators,  vehicle/driver 
trip  loggers,  on-board  weight 
measurement  and  recording  systems, 
vehicle  maintenance  status  monitor/ 
recorder/transmitters,  administrative 
credentials  transponders,  etc.,  are 
envisioned,  and  in  some  cases, 
beginning  to  be  installed  on  trucks  and 
tractors,  resulting  in  significant 
operational  efficiency  benefits. 
Likewise,  sideward-looking,  reward- 
looking,  and  forward-looking  colUsion 
avoidance  systems,  driver  performance 
monitors,  an ti  lock  and  electronic 
braking  systems,  brake  maintenance 
status  monitors,  etc.,  are  envisioned, 
and  in  some  cases,  beginning  to  be 
installed  on  trucks  and  tractors  to 
enhance  their  operational  safety 
performance. 

To  date,  the  application  of  these 
developing  technologies  to  commercial 
vehicles  has  been  limited  predominately 


to  the  power  unit.  There  is  dearly  a 
need  to  overcome  the  inherent 
constraints  presently  found  in  the 
communicating  emd  powering  system 
between  tractors  and  trailers.  These 
constraints  are  exacerbated  in  the  case 
of  multi-unit  combination  tractor/ 
trailers,  the  vehicle  type  which  will 
likely  have  an  increased  future  role  in 
improving  the  productivity  of  the  motor 
carrier  industry.  The  ability  to  install 
advanced  technology  FVHS  productivity 
and  safety  enhancing  equipment  on  this 
type  of  vehicle  may  he  a  key  element  in 
making  their  expanded  future  use 
practical  and  acceptable. 

A  number  of  possibilities  have  been 
suggested  this  issue,  including  but  not 
limited  toe  radio/telemetry 
commimication  linkages  among  units  in 
the  combination,  communications 
signal  multiplexing,  voltage 
enhancements,  wiring  system  upgrades, 
additional  electrical  circuits  aod/or 
wiring  connector  systems,  etc  The 
successful  introduction  of  any  or  all  of 
these  approaches  will  hinge  on  whether 
they  can  be  integrated,  and  he 
compatihle  v^th  existing  equipment  in 
the  ciurent  commercial  motor  carrier 
fleet  A  comparative  ev^uation  of  these 
approaches,  and  fleet  demonstrations  of 
the  most  promising  among  these,  will 
help  foster  the  implementation  of  IVHS 
technology  in  this  applicatian. 

Objective 

To  assess  the  functional  capabiUties 
and  limitations,  as  well  as  the  reliability 
and  practicality,  of  alternative  means  of 
providing  power  to  and  sending/ 
receiving  communication  signals  to/ 
from  multiple  numbers  and  different 
types  of  advanced  technology  safety  and 
productivity  enhancing  systems  on 
multi-unit  combination  heavy 
commercial  tractor/trailers.  Assessments 
will  be  made  with  a  view  to  fostering 
the  ability  of  system  suf^hers  and  truck 
users  to  commercially  deploy  these  type 
systems. 

Research  Approach 

NHTSA  beUeves  that  a  teaming 
approach  may  be  necessary  to  conduct 
this  research.  One  or  more  cooperative 
agreements  are  envisioned  in  which  a 
consortium  of  organizations  with 
experience  in  truck/tractor 
manufacturing,  trailer  manufacturing, 
electronic  system  and  component 
development,  wiring  and  connectors, 
vehicle  test  and  evaluation,  and  motor 
carrier  op«-ation  (in  the  case  of  an  in- 
service  demonstration  project)  appear 
ideally  suited  to  pursue  this  program. 

Because  of  the  potential  for  cost 
sharing,  the  performing  organization 
may  retain  the  rights  to  any  propriotary 


product  or  technology  developed  imder 
the  agreement,  subject  to  a  government 
use  Ucense.  The  organization  would  be 
fiee  to  pursue  commercial  development 
and  marketing  for  the  products.  NHTSA 
will  require  deliverables,  however, 
which  could  include  reports  suitable  for 
publishing  in  the  pubhc  domain  to 
document  such  items  as  the  research 
methods  and  system  evaluation  results. 
Certain  proprietary  information,  such  as 
algorithms,  need  not  be  released  in  the 
public  domain. 

It  is  anticipated  that  one  or  more 
cooperative  agreements  may  be  awarded 
under  this  program.  Projects  will  be 
funded  incrementally,  with  up  to  a 
three-year  support  period.  The 
maximum  funding  level  that  is 
anticipated  for  the  total  project  is 
$575,000,  excluding  cost  sharing 
provided  by  the  performing 
organization(s).  The  maximum 
incremental  funding  available  in  any 
one  year  is  anticipated  to  be  $300,000. 

NHTSA  Involvement 

The  NHTSA,  Office  of  Crash 
Avoidance  Research,  will  be  involved  in 
all  activities  undertaken  as  part  of  this 
cooperative  agreement  program  and 
will: 

1.  Provide,  on  an  as-available  basis, 
one  professional  staff  person,  to  be 
designated  as  the  Contracting  Officer's 
Technical  Representative  (COTR),  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement,  and  to  coordinate  activities 
between  the  oreanization  and  NHTSA; 

2.  Make  available  information  and 
technical  assistance  fi-om  government 
sources,  within  available  resources  and 
as  determined  appropriate  by  the  COTR. 
This  shall  include  data  from  state  and 
national  accident  databases,  human 
factors  data,  or  any  other  resourfces 
v«thin  the  government  that  may  be  of 
use  in  supoorting  research  efforts; 

3.  Provide  fiaison  with  other 
government  agencies  and  organizations 
as  appropriate;  and 

4.  Help  expand  the  knowledge  base  of 
collision  avoidance  systems  and 
enabling  technologies  by  publishing 
nonproprietary  information  developed 
at  Government  expense  in  the  scientific 
literature,  thus  making  it  available  to  all 
organizations  involved  in  research  and 
product  development  in  this  area. 

Period  of  Support 

The  research  and  development  effort 
described  in  this  notice  may  be 
supported  through  the  award  of  a 
cooperative  agreement.  NHTSA  reserves 
the  right  to  make  multiple  cooperative 
agreement  awards  for  the  effort 
described  in  this  notice  depending  on 


the  merits  of  the  appUcations  received 
and  the  amount  of  Federal  funding 
available. 

Contingent  on  the  availability  of 
funds  and  satisfactory  performance, 
cooperative  agreement(s)  will  be 
awarded  to  eligible  organization(s)  for 
project  periods  of  up  to  3  years. 

Eligibility  Requirements 

To  be  ehgible  to  participate  in  this 
cooperative  agreement  program,  an 
applicant  must  be  a  for-profit  business 
organization  (small  or  large),  a  non- 
profit organization,  or  an  educational 
institution.  Regardless  of  the  type  of 
organization  applying  for  Federal 
funding  assistance,  no  fee  or  profit  will 
be  allowed.  While  the  proposed 
research  effort  may  require  extensive 
collaboration  among  several 
organizations,  it  is  envisioned  that 
during  the  pre-application  process, 
these  various  organizations  will 
designate  one  organization  to  prepare 
and  submit  the  formal  application. 

Application  Procedure 

Each  applicant  must  submit  one 
original  and  two  copies  of  its 
application  package  to:  National 
Highway  Traffic  Safety  Administration, 
Office  of  Contracts  and  Procurement 
(NAD-30),  ATTN:  Henrietta  Mosley, 
400  Seventh  Street  SW.,  room  5301, 
Washington,  DC  20590.  Only  complete 
application  packages  received  on  or 
before  October  15,  1994  shall  be 
considered.  Submission  of  three 
additional  copies  will  expedite 
processing,  but  is  not  required.  The 
applicant  shall  specifically  identify  any 
information  in  the  application  for  which 
confidentiality  is  requested,  in 
accordance  with -the  procedures  of  49 
CFR  Part  512,  Confidential  Business 
Information. 

Application  Contents 

1.  The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424  (Rev.  4-88,  including  424A  and 
424B),  with  the  required  information 
filled  in  and  the  certified  assurances 
included.  While  the  Form  424-A  deals 
with  budget  information,  and  Section  B 
identifies  budget  categories,  the 
available  space  does  not  permit  a  level 
of  detail  which  is  sufficient  for  a 
meaningful  evaluation  of  proposed 
costs.  A  supplemental  sheet  should  be 
provided  which  presents  a  detailed 
breakdown  of  the  proposed  costs,  as 
well  as  the  costs  which  the  applicant 
proposes  to  contribute  in  support  of  this 
effort,  or  any  additional  financial 
commitment  made  by  other  sources. 
The  budget  detail  shall  include  all  cost 
components  of  the  project.  Labor 


categories,  hourly  labor  rates,  and 
projected  labor  hours  for  each  categorv' 
should  be  included,  as  well  as  all 
materials,  computer  time,  test  faciUty 
fees,  etc.  For  planning  purposes,  the 
required  briefings,  during  the  agreement 
performance  period,  will  be  conducted 
at  NHTSA  in  Washington,  DC. 

2.  Applicants  shall  include  a  program 
narrative  statement  which  includes  the 
following: 

a.  A  statement  of  work  describing  the 
development  of  the  prototype  heavy 
vehicle  communication  and  powering 
enhancement  system(s).  All  phases  of 
the  system(s)  development  should  be 
described  in  sufficient  detail  to 
demonstrate  technical  and 
administrative  proficiency  in  each  area 
of  the  project  (e.g.,  vehicle 
communication  and  powering 
enhancement  devices,  assessing  system 
performance,  obtaining  test  vehicles, 
assembling  the  system  hardware,  etc.). 
Specific  details  on  product  development 
should  be  included;  for  example,  a 
system  requiring  sensors  should  include 
information  on  whether  those  sensors 
are  off-the-shelf  or  are  to  be  developed 
as  part  of  the  research  effort. 

b.  The  proposed  program  director  and 
other  key  personnel  identified  for 
participation  in  the  proposed  research 
effort,  including  a  description  of  the 
project  team  and  individual 
qualifications  and  their  respective 
organizational  responsibilities. 

c.  A  description  of  the  test  facilities 
and  equipment  currently  available  or  to 
be  obtained  for  use  in  conducting  the 
proposed  research  effort. 

d.  A  description  of  the  applicant's 
previous  experience  or  on-going 
research  programs  that  are  related  to 
this  proposed  research  effort. 

e.  A  detailed  schedule,  and 
management  plan  for  the  proposed 
research  effort,  to  include: 

1.  A  detailed  task  schedule,  Gantt.  or 
PERT  chart  to  show  the  duration, 
relationship  and  sequencing  of 
proposed  tasks,  sub  tasks,  project 
milestones,  and  project  deliverables. 

2.  A  management  plan  that  reflects 
the  capability  to  direct  and  coordinate 
the  project  tasks  and  administrative 
activities  among  the  team  member 
organizations. 

I.  A  description  of  deliverables  that 
will  be  provided  to  NHTSA  during  the 
project  and  upon  completion  of  the 
research  effort.  This  could  include 
written  reports,  video  tapes  of  computer 
simulations  and/or  full-scale  vehicle 
tests,  test  data,  etc.  Each  deliverable 
should  be  identified  as  to  whether  it 
will  be  proprietary  information  or 
suitable  for  release  in  the  public 
domain. 
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g  A  dBtaiiBct  stotameiit  at  aa]^ 
ledmical  assistance  which  the  applicant 
may  require  ol  NHTSA  in  ordBr  to 
successfaQy  complets  the  propaeed 
research  effiort 

Application  Review  Process  and 
Criteria 

Initially  V  all  applicatioas  will  be 
reviewed  to  coofirm  that  the  applicant 
is  an  eligible  recipient  and  to  ensure 
that  the  application  contains  all  the 
informatian  required  by  the  Applicatic» 
Conteits  section  of  this  notice. 

Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  a  Technical  Evaluation  Committee. 
The  applications  will  be  evaluated  using 
the  following  criteria: 

1.  The  technical  merit  of  the  proposal, 
including  the  applicant's  understanding 
of  the  purpose  and  unique  problems 
represented  by  the  research  objectives  of 
this  cooperative  agreement  pro-am  as 
evidenced  in  the  description  of  their 
proposed  project  The  impact  the 
proposed  research  effort  will  have  on 
fostering  development  of  commercially 
viable  cofflmunication  and  powering 
enhancement  systems  fd«  heavy  vehicles 
will  be  evaluated.  The  technical  merit  of 
the  proposed  research  effort,  including 
the  feasibility  of  approach,  practicality, 
planned  methodology,  and  anticipated 
results,  will  have  the  most  weight  of  all 
evaluation  factors.  The  proposal  will  be 
evaluated  fior  demonstrated  proficiency 
in  each  technical  subject  included  in  the 
proposaL 

2.  The  adequacy  and  availability  of 
relevant  test  facilities  and  equipment 
identified  to  accompbsh  the  proposed 
research  effort. 

3.  The  applicant's  previous  and 
current  organizational  experience  and 
personnel  qualifications  as  related  to 
this  effort. 

4.  The  completeness  and  clarity  of  the 
applicant  °s  plan  for  accomplishing  the 
proposed  research  will  ha  evaltiated. 
This  includes  the  task  schedule  and 
proposed  management  plan  needed  to 
direct  and  coordinate  identified  project 
tasks. 

Terms  and  Conditions  of  the  Award 

1.  Procedures  for  the  protection  of  the 
rights  and  welfare  of  human  subjects  in 
NHTSA-sponsored  experiments  are  set 
forth  in  NHTSA  Orders  700-1  and  700- 
3.  Any  recipient  proposing  the  use  of 
human  subjects  must  satisfy  the 
requirements  and  guidelines  of  the 
NHTSA  Orders  700  series  prior  to  award 
of  the  cooperative  agreemeat.  h  is  not 
anticipated  that  non-human  subjects 
will  be  used  in  any  testing  performed 
under  this  cooperative  agreement.  A 
copy  of  the  NHTSA  Orders  700  series 


may  be  obtained  &om  the  administiative 
informatioa  contact  designated  m  this 
notice. 

2.  Prior  to  award,  the  recipient  must 
comply  with  the  certification 
requirements  of  49  CFR  Part  20— 
Department  of  Transportation  New 
Restrictions  on  Lobbying  and  49  CFR 
Part  29— Department  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Nonprociuement)  and 
Govenunent-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

3.  Parh  cooperative  agreement  will  be 
negotiated  to  include  provisions 
appropriate  to  organizational  conflicts 
of  interest,  patent  rights,  rights  in  data, 
and  copyright  retention  by  the 
applicant.  At  the  time  of  negotiation, 
applicants  may  be  required  to  disclose 
all  actual  or  apparent  conflicts  of 
interest. 

4.  During  the  effective  period  of  the 
cooperative  agreementls)  awarded  as  a 
result  of  this  notice,  the  agreement(s) 
shall  be  subject  to  NHTSA's  General 
Provisions  for  Assistance  Agreements, 
the  co^  principles  of  QMB  Circular  A- 
21,  A-122.  or  FAR  31.2,  as  applicable  to 
the  recipient,  asud  the  requirements  of 
49  CFR  Part  20  and  Part  29.  The 
agreement(s)  shall  also  be  subject  to  the 
general  administrative  requirements  of 
49  CFR  Part  19 — Department  of 
Transportation  Uniform  Achninistrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other  Non- 
profit Organisations  as  apphcable  to 
those  organizations. 

5.  Reporting  Requirements: 

a.  Research  Progress  Reports:  The 
recipient  shall  provide  bimonthly 
research  progress  reports  which  shall  be 
due  15  days  after  the  reporting  period, 
and  a  final  research  report  within  45 
days  after  the  completion  of  the  research 
effort.  An  original  and  two  copies  of 
each  of  these  research  reports  shall  be 
submitted  to  the  COTR. 

b.  Oral  Briefings:  There  shall  be  a 
start-up  briefing  held  at  the  NHTSA 
Office  of  Crash  Avoidance  Research. 
Washington,  DC  within  15  days  of 
initiation  of  the  cooperative  agreement. 
The  recipient  shall  conduct  semiannual 
oral  presentations  of  research  results  for 
the  COTR  and  other  interested  NHTSA 
persoiuieL  An  original  and  at  least  two 
copies  of  briefing  materials  shall  be 
submitted  to  the  COTR  at  the  time  of 
each  briefing. 

Gea>s»  L.  Parker, 

Associate  Adminiatrator  for  tiesaaTehand 

Development 

|FR  Doc.  94-21741  FUed  9-1-94;  8:45  ami 
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DEPARTMENT  OF  THE  TRCASURY 

PuUie  tnfarmatten  Ceilectten 
Retyiteements  Sybmmed  to  0MB  for 
Review 

August  25, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementCs)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
railing  the  Treasury  Bureau  Clearance 
Officer  listed-  Comments  regarding  this 
information  coUection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue  NW..  Washington.  DC  20220. 

Bureau  of  the  Public  Debt  {BPO^ 

OMB  Number:  1535-0010 

Form  Number:  PD  F  1782.  Schedules  C, 

J.  P  and  T 
Type  of  Review:  Extension 
Title:  Application  for  Redemption  at  Par 

of  United  States  Treasury;  Bonds 

Eligible  for  Payment  of  Federal  Estate 

Tax  {PD  F  1782);  Bonds  Held  as 

Community  Property  (Schedule  C); 

Bonds  fointly  Held  (Schedule  J); 

Bonds  Held  in  Partnership  (Schedule 

P);  eind  Bonds  Held  in  Trust 

(Schedule  T) 
Description:  This  form  is  used  to  apply 

for  redemption  at  part  of  certain 

Treasury  Bonds  eligible  for  payment 

of  Federal  estate  tax  assessed  against 

a  decedent's  estate. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 

2.500 
Estimated  Burden  Hours  Per  Response: 

30  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

1.250  hours 
OMB  Number  1535-0048 
Form  Number:  PD  F  385  and  PD  F  385- 

1 
Type  o^fleWew.- Extension 
Title:  Certificate  of  Identity  of  Owner  of 

Registered  Securities  (PD  F  385);  and 

Certificate  of  Identity  of  Owner  of 

Savings  and  Retirement  Securities  (PD 

F 385-1) 
Description:  These  forms  are  used  to 

establi^  the  identity  of  the  owner  of 

U.S.  Savings  Bonds  or  Registered 

Securities. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents:  1 77 
Estimated  Burden  Hours  Per  Response: 

30  minutes 
Frequency  of  Response:  On  occasion 
Estimateci  Total  Reporting  Burden:  89 

hours 


OMB  Number:  1535-005a 
Form  Nuwb&-:  PD  F  1646 
Type  of  Review:  Extension 
Title:  Application  For  Disposition 
United  States  Registered  Securities 
and  Related  Checks  Without 
Administration  of  Deceased  Owner's 
Estate. 
Description:  This  form  is  used  by 
person(s)  entitled  to  a  decedent's  not 
being  administered  to  request 
disposition  of  U.S.  Registered 
Securities  and  Related  Checks. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents:  625 
Estimated  Burden  Hours  Per  Response: 

1  hour.  30  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  938 

hours 
OMB  Number:  153$-01O0 
Form  Number:  PD  F  4094 
Type  of  Review:  Extension 
Title:  Affidavit  By  Individual  Surety 
Description:  This  form  serves  as  an 
affidavit  fixim  individuals  who  agree 
to  act  as  surety  for  an  indemnificati<» 
agreement  on  a  Bond  of  Indemnity 
submitted  in  connection  with  a  claim 
for  relief  due  to  lost,  stolen  or 
destroyed  U.S.  Registered  Securities. 
The  individual  must  state  their  assets 
and  liabilities  to  certify  they  are 
eligible  to  act  as  surety. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents:  500 
Estimated  Burden  Hours  Per  Response: 

55  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  460 

hours 
Clearance  Officer:  Vicki  S.  Ott  (304) 
480-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street.  Parkersbuig.  West 
VA  26106-1328     . 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  10226.  New  Executive 
Office  Building,  Washington.  DC 
20503. 
Lois  K.  Hgllaad, 

Departmental  Reports,  Management  Officer. 
|FR  Doc.  94-21697  Filed  9-1-94;  8;45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  25,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-51 1.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  listed.  Commeats  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  revie%ver  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue  NW..  Washington.  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number  1512-0474 

Form  Number:  ATF  REC  5130/5 
Type  of  Review:  Extension 

Title:  Principal  Place  of  Business  on 
Beer  Labels 

Description:  ATF  regulations  permit 
domestic  brewers  who  operate  more 
than  one  brewery  to  show  as  their 
address  on  labels  and  kegs  of  beer, 
their  "principal  place  of  business." 
This  option  is  in  lieu  of  showing  the 
actual  place  of  production,  or  a  listing 
of  all  the  company's  breweries  on  the 
label. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  425 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  1 
hour 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  3200. 
650  Massachusetts  Avenue >JW., 
Washington,  DC  20226 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-7340.  Office  of  Management  and 
Budget,  room  10226.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  94-21698  Piled  9-1-94;  8:45  am) 
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Public  Information  Cotiection 
Requirements  Submitted  to  01MB  for 

August  25. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  coUection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(6)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue  NW.,  Washington.  DC  20220. 


Internal  Revemte  Service  (KS) 

OMB  Number:  1545-0945 

Regulation  ID  Number  FI-255-82  Fii»»I 

Type  of  Review:  Extension 

Title:  Registration  Requirements  %«lh 
Respect  to  Certain  Debt  Obligations 

Description:  The  rule  requires  an  issuer 
of  a  registration-required  obligation 
and  any  person  holding  the  obligation 
as  a  nominee  or  custodian  on  b^alf 
of  another  to  maintain  ownership 
records  in  a  manner  which  will 
permit  examination  by  the  IRS  in 
connection  with  enforcement  of  the 
Internal  Revenue  laws. 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit,  Small  businesses  w 
organizations 

Estimated  Number  of  Recordkeepers: 
50.000 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour 

Frequency  of  Response:  Other 

Estimated  Total  Recordkeeping  Burden: 
50.000  hours 

Clearance  Officer  Garrick  Shear  (202) 
622-3569,  Internal  Revenue  Service, 
room  5571,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  10226,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  HoUand, 

Departmental  Reports.  Management  Officer. 

(FR  Doc.  94-21699  Filed  9-1-94;  8:45  am] 
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Customs  Service 

Public  Meeting  in  Portland,  OR  on 
Customs  Automated  Export  System 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
location  and  date  of  a  public  meeting  to 
be  held  in  Portland,  Oregon  on  the 
development  of  the  Automated  Export 
System  (AES).  This  meeting  is  being 
held  to  (1)  give  Customs  managers  an 
opportunity  to  provide  the  public  with 
information  related  to  the  development 
of  AES  and  (2)  give  attendees  an 
opportunity  to  ask  questions,  make 
suggestions,  and  provide  Customs  with 
informal  ideas  related  to  AES  deagn 
and  functionahty. 

DATES:  September  26, 1994. 
ADDRESSES:  Main  Post  Office  Building. 
Conference  Rooms  A  &  B,  4th  Floor,  715 
NW  Hovt  Street.  Portland.  Oregon. 
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FOR  FURTHER  INFOflldATION  CONTACT:  Ms. 
Andrea  Macilko  (503)  326-2875;  Pre- 
registration  Fax:  (503)  326-3511. 

General  AES  questions:  Loma  Finley, 
AES  Development  Team,  U.S.  Customs 
Service.  1301  Constitution  Avenue  NW.. 
room  7331,  Washington,  DC,  20229. 
(202)  927-0280. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  document  published  in  the 
Federal  Register  on  June  13,  1994.  (59 
FR  30383)  Customs  annoimced  its 
intention  of  developing  an  Automated 
Export  System  (AES)  and  informed  the 
public  that  a  series  of  meetings  would 
be  held  around  the  country  regarding 
the  AES.  This  notice  is  being  issued  to 
inform  the  public  of  the  date  and  time 
of  the  final  meeting  in  that  series  which 
will  be  held  in  Portland.  Oregon. 

Since  AES  is  in  the  very  early  design 
stage,  the  AES  Development  Team  has 
held  a  series  of  public  meetings  for  the 
purpose  of  (1)  giving  Customs  managers 
an  opportunity  to  provide  the  public 
with  information  related  to  the 
development  of  AES  and  (2)  giving 
attendees  an  opportimity  to  ask 
questions,  make  suggestions,  and 
provide  Customs  with  informal  ideas 
related  to  AES  design  and  functionality. 
Each  meeting  opens  with  a  short 
presentation  on  AES.  past,  present  and 
future.  After  this  presentation,  the  floor 
is  open  to  all  attendees  for  general 
informal  discussion  of  the  AES  program. 

In  this  document.  Customs  is 
ajonouncing  the  final  public  meeting  on 
AES.  The  meeting  will  be  held  in 
Portland.  Oregon  on  September  26, 
1994.  commencing  at  1:00  p.m.  at  the 
following  address:  Main  Post  Office 
Building,  Conference  Rooms  A  &  B,  4th 
Floor,  715  NW  Hoyt  Street.  Point  of 
Contact:  Ms.  Andrea  Macilko  (503)  326- 
2875.  Pre-registration  Fax  Number  (503) 
326-3511. 

In  order  to  ensure  that  overcrowding 
does  not  result,  persons  planning  to 
attend  the  meeting  are  requested  to 
preregister  by  contacting  Ms.  Andrea 
Macilko  at  the  telephone  or  Fax 
nimibers  provided  above  in  advance  of 
the  meeting  date. 

Dated:  August  29, 1994. 
Harvey  B.  Fox, 

Director,  Office  of  Regulations  and  Rulings. 
IFR  Doc.  94-21773  Filed  9-1-94;  8:45  am] 

BILUNO  CODC  4820-02-P 


Internal  Revenue  Service 

Commissioner's  Advisory  Group: 
Public  Meeting 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  Public  Meeting  of 

Commissioner's  Advisory  Group. 

SUMMARY:  Public  meeting  of  the 
Commissioner's  Advisory  Group  will  be 
held  in  Washington,  DC. 
DATE:  The  meeting  will  be  held 
September  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Andrews.  PC:E.  1111 
Constitution  Avenue,^NW..  room  1311. 
Washington,  DC  20224,  (202)  622-5026 
(not  a  toll-free  number). 

Notice  is  hereby  given  pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988), 
that  a  public  meeting  of  the 
Commissioner's  Advisory  Group  wall  be 
held  on  September  13,  1994.  in  room 
3313  beginning  at  8:30  a.m.,  main 
Internal  Revenue  Service  Building,  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224. 

The  agenda  will  include  the  following 
topics: 
Tax  Systems  Modernization  1995 

Budget 
Security  and  Privacy  Issues 
Standardization  of  Forms  Project  and 

Substitute  Forms 
Bcu  Codes  Study 

Employment  Tax  Issues  (Taxlink) 
International  Corporations  Payroll 

Compliance  Withholding 
Status  of  Public  Awareness  Campaign 
Audit  Simplification  Update 
Conference  on  Professionalism 
Regulation/Registration  of  Commercial 

Return  Preparers  Study 
Preview  Economic  Reality  Training 
Large  Case  Program  in  EP/EO 
Filing  Season  Fraud 
Ldng  Range  International  Study 

Note:  Last  minute  changes  to  the  agenda  or 
order  of  topic  discussion  are  possible  and 
could  prevent  effective  advance  notice. 

The  meeting  will  be  in  a  room  that 
accommodates  approximately  50 
people,  including  members  of  the 
Commissioner's  Advisory  Group  and 
IRS  officials.  Due  to  the  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made 
with  Patricia  Andrews,  Senior  Program 
Analyst,  no  later  than  September  6, 
1994.  Ms.  Andrews  can  be  reached  on 
(202)  622-5026  (not  toll-&«e). 

If  you  would  like  to  have  the 
committee  consider  a  written  statement, 
please  call  or  write:  Ms.  Patricia 
Andrews,  Strategic  Planning  and 


Communications,  PCE,  Internal 

Revenue  Service,  1111  Constitution 

Avenue,  NW..  room  1311.  Washington. 

DC  20224. 

Margaret  Nfilner  Richardson. 

Commissioner. 

[FR  Doc.  94-21687  Filed  9-1-94;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Report  of 
Amended  Matching  Program 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  conduct  a  recurring  computer 
matching  program  matching  Railroad 
Retirement  Board  (RRB)  benefit 
recipient  records  with  VA  pension  and 
parents'  dependency  and  indemnity 
compensation  records. 

The  goal  of  this  match  is  to  compare 
income  status  as  reported  to  VA  with 
benefit  records  maintained  by  RRB. 

The  Department  of  Veterans  Affairs 
(VA)  plans  to  match  records  of  veterans 
and  surviving  spouses  and  children  who 
receive  pension  and  parents  who 
receive  dependency  and  indemnity 
compensation  (DIG)  fi'om  VA  with 
Railroad  Retirement  benefit  records 
maintained  by  RRB.  The  match  with 
RRB  will  provide  VA  with  data  from  the 
RRB  Research  File  of  Retirement  and 
Survivor  Benefits. 

VA  will  use  the  data  to  update  the 
master  records  of  VA  beneficiaries 
receiving  income  dependent  benefits 
and  to  adjust  VA  benefit  payments  as 
prescribed  by  law.  Currently, 
information  about  a  VA  beneficiary's 
receipt  of  RRB  benefits  is  obtained  fi-om 
reporting  by  the  beneficiary.  The 
proposed  matching  program  will  enable 
VA  to  ensure  accurate  reporting  of 
income. 

Records  to  be  matched 

The  VA  records  involved  in  the  match 
are  the  VA  system  of  records. 
Compensation,  Pension,  Education  and 
Rehabihtation  Records— VA  (58  VA  21/ 
22)  contained  in  the  Privacy  Act 
Issuances,  1991  compilation.  Volume  II, 
pages  967-971  as  amended.  The  RRB 
records  consist  of  information  from  the 
Research  File  of  Retirement  and 
Survivor  Benefits,  Systems  of  Records 
RRB  225  and  RRB  26  contained  in  the 
Privacy  Act  Issuances,  1991 
compilation,  Volimie  V,  Pages  518-519. 
In  accordance  with  Title  5.  U.S.C. 
subsection  552a  (o)(2)  or  (r),  copies  of 


the  agreement  are  being  sent  to  both. 
Houses  of  Congress  and  to  the  Office  of 
Management  and  Budget. 

This  notice  is  provided  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  as  amended  by  Public  Law  100- 
503. 

The  match  is  estimated  to  start  August 
1. 1994.  but  will  start  no  sooner  than  40 
days  after  publication  of  this  Notice  in 
the  Federal  Register,  or  40  days  after 
copies  of  this  Notice  and  the  agreement 
of  the  parties  is  submitted  to  Congress 
and  the  Office  of  Management  and 
Budget,  whichever  is  later,  and  end  not 
more  than  18  months  after  the 
agreement  is  properly  implemented  by 


the  parties.  The  involved  agencies;  Data 
Integrity  Boards  (DIB)  may  extend  this 
match  for  12  months  provided  the 
agencies  certify  to  their  DIBs,  within 
three  months  of  the  ending  date  of  the 
original  match,  that  the  matching 
program  will  be  conducted  without 
change  and  that  the  matching  program 
has  been  conducted  in  compliance  with 
the  original  matching  program. 

ADDRESSES:  Interested  individuals  may 
comment  on  the  proposed  matches  by 
writing  to  the  Director.  Compensation 
and  Pension  Service  (21),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW., Washington,  DC  2042t). 


FOh  FURTHER  «4F0miATKM  COtTfACT: 

David  G.  Spivey  (213B).  (202)  273-7258. 

SUPPLEMENTARY  INFORMATION:  This 
information  is  required  by  Title  5  U.S.C. 
subsection  552a(e)(12).  the  Privacy  Act 
of  1974.  A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Congress 
and  the  Office  of  Management  and 
Budget. 

Aj^jToved:  August  16, 19»4. 
Jesse  Brown. 

Secretary  of  Veterans  Affairs. 
[FR  Doc.  94-21740  Filed  9-1-94;  8:45  amj 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  562b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:05  a.m.  on  Tuesday,  August  30, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insvirance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Reports  of  the  Office  of  Inspector  General. 

Matters  relating  to  the  Corporation's 
corpHDrate,  supervisory,  and  liquidation 
activities. 

Reconunendation  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 


Federal  Register 

Vol.  59,  No.  170 

Friday,  September  2,  1994 


Corrections 


by  the  Corporation  in  its  capacity  as  received, 
liquidator,  or  liquidating  agent  of  those 
assets: 
Memorandum  re: 

CrossLand  Savings,  FSB,  New  York  City 
(Brooklyn),  New  York  (Case  No.  505- 
10242-94-BOD) 

ADplication  of  First  Federal  Savings  Bank 
of  Fort  Dodge,  Fort  Dodge,  Iowa,  a  proposed 
new  federally  chartered  stock  savings  bank, 
for  Federal  deposit  insurance. 

Personnel  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Mr.  Stephen 
R.  Steinbrink,  acting  in  the  place  and 
stead  of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  seconded 
by  Director  Jonathan  L.  Fiechter  (Acting 
Director,  Office  of  Thrift  Supervision), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 


notice  to  the  pubUc;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B),  and  {c)(10)  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b  (c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board . 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  NW.,  Washington,  DC. 

■    Dated:  August  30, 1994. 

Federal  Deposit  Insurance  Corporation. 

Leneta  G.  Gregorie, 

Acting  Assistant  Executive  Secretary. 

(FR  Dog.  94-21871  Filed  S-31-94;  2:01  pm] 

BILLING  COOE  671M>-M. 


This  section  of  the  FEDERAL  REGISTER 
corrtalns  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  KJotice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  In  the  Issue. 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37CFRPant 

[Docket  No.  940415^212] 
RIN0651-AA68 
Revision  of  Patent  Fees 

Correction 

In  rule  document  94-20900  beginning 
on  page  43736,  in  the  issue  of  August 
25,  1994,  make  the  following  correction; 

On  page  43737,  in  the  third  column, 
in  the  tenth  line,  "PCP"  should  read 
"PCT". 

BILLING  CODE  1S05-01-t> 


DEPARTMErfT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  20 

[CGD  91-228] 
RIN2115-AE39 

Class  II  Civil  Penalties  Under  the 
Federal  Water  Pollution  Control  Act 
and  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Correction 

In  rule  document  94-7541  beginning 
on  page  1 5020  in  the  issue  of 
Wednesday,  March  30,  1994,  make  the 
following  corrections: 

\.  On  page  15021,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  third  line  from  the  end  of  the 
paragraph  "more"  should  read  "move". 

§20.202    [Corrected] 

2.  On  page  15023,  in  the  first  column, 
in  §  20.202(j)  in  the  last  line  "Judge;" 
should  read  "Judge:  " 

§20.203    [Corrected] 

3.  On  page  15023,  in  in  the  second 
column,  in  §  20.203(b),  in  the  second 
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line  "disrupted"  should  read 
"disputed". 

§20.206    [Corrected] 

4.  On  the  same  page,  in  the  same 
column,  in  the  heading  §  20.206 
"Separtion"  should  read  "Separation" 

§20.311    [Corrected] 

5.  On  page  15025.  in  the  third 
column,  in  §  20.311(a)(2),  in  the  fourth 
line  "serviced"  should  read  "served  ', 
and  the  paragraph  designated  "(E)" 
should  read  "(e)". 

§20.805    [Corrected] 

6.  On  page  15030,  in  the  second 
column,  in  §  20.805(a),  in  the  fifth  line 
"issues"  should  read  "issue". 

§  20.903    [Corrected] 

7.  On  page  15031,  in  the  first  column, 
in  the  heading  §  20.903  "Proceedings  ' 
should  read  "proceedings". 

§20.1003    [Corrected] 

8.  On  the  same  page,  in  the  third 
column,  in  the  heading  §  20.1003'of ' 
should  read  "for". 

BILUNG  CODE  1505-01-0 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Parts  626. 627,  628,  629,  630. 
631.  and  637 

Job  Training  Partnership  Act 

RIN  1205-AA95 

AGENCY:  Employment  and  Training 

Administration,  Labor 

ACTION;  Final  rule.         * 

SUMMARV:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL)  is  amending 
the  Job  Training  Partnership  Act  (JTPA) 
regulations  to  implement  the  Job 
Training  Reform  Amendments  of  1992 
and  related  statutes.  Through  these  final 
regulations,  the  Department  intends  to 
direct  the  focus  of  JTPA  training  and 
emplojrment  programs  on  improving  the 
targeting  of  JTPA  services  to  those 
facing  serious  barriers  to  employment, 
enhancing  the  quahty  of  services 
provided  and  program  outcomes, 
strengthening  fiscal  and  program 
accountability  and  the  linkage  betwreen 
the  services  provided  and  local  labor 
market  needs,  and  fostering  a 
comprehensive  and  coherent  system  of 
human  resource  services. 
EFFECTIVE  DATE:  June  30.  1995,  except 
that  the  provisions  of  §  627.201  shall  be 
effective  October  3.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
fames  M.  Aaron,  Office  of  Employment 
and  Training  Programs.  Telephone: 
(202)  219-6825  (this  is  not  a  toll-free 
number).  Copies  of  this  final  rule  are 
available  in  the  following  formats: 
electronic  file  on  computer  disk  and 
audio  tape.  They  may  be  obtained  at  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  On 
October  13. 1982,  the  President  signed 
into  law  the  Job  Training  Partnership 
Act,  Public  Law  97-300.  The  stated 
purposes  of  the  Act  were  "to  establish 
programs  to  prepare  youth  and 
unskilled  adults  for  entry  into  the  labor 
force,  and  to  afford  job  training  to  those 
economically  disadvantaged  individuals 
and  others  facing  serious  barriers  to 
emplo>'ment  who  are  in  special  need  of 
such  training  to  obtain  productive 
employment." 

Title  I  of  the  Act  sets  forth  general 
requirements  for  programs,  as  well  as 
some  requirements  for  State  and  local 
operation  of  programs.  Title  II  provides 
requirements  for  State  and  local 
operation  of  adult  and  youth  programs 
for  the  economically  disadvantaged. 
Title  III  of  the  Act  provides  for 
operation  of  State  and  subslate  programs 


of  employment  and  training  assistance 
for  dislocated  workers.  Title  IV  provides 
requirements  for  special  programs  for 
targeted  groups,  such  as  Native 
Americans,  migrant  and  seasonal 
farmworkers,  and  veterans,  as  well  as 
for  the  Job  Corps  and  other  specialized 
programs.  Title  V  provides  incentives  to 
States  to  reduce  welfare  dependency 
and  increase  self-sufficiency  for  absent 
parents  of  children  receiving  aid  to 
famiUes  of  dependent  children  and 
blind  or  disabled  individuals  receiving 
supplemental  security  income  under 
title  XVI  of  the  Social  Security  Act. 

The  final  rule,  among  other  things, 
implements  statutory  requirements 
under  the  Job  Training  Reform 
Amendments  of  1992  (JTPA 
Amendments),  Public  Law  102-367;  the 
Nontraditional  Employment  for  Women 
Act  (NEW).  Public  Law  102-235;  the 
Department  of  Defense  Authorization 
Act  for  Fiscal  Year  1993  (Defense 
Authori2ation  Act).  Public  Law  102- 
484:  the  Older  Americans  Act.  as 
amended  by  Public  Law  103-171;  the 
Clean  Air  Act.  Public  Law  101-549;  the 
North  American  Free  Trade  Agreement 
(NAFTA)  Worker  Security  Act,  title  V  of 
Public  Law  103-182  and  the  Goals  2000; 
Educate  America  Act.  Public  Law  103- 
227.  While  the  programs  are  modified 
pursuant  to  statutory  amendments  and 
requirements,  the  delivery-  system  for 
the  JTPA  programs  under  the  final  rule 
remains  essentially  the  same  as  in  pre- 
Amendment  regulations.  It  does  not 
have  the  financial  or  other  impact  to 
make  it  a  major  rule  and,  therefore,  the 
preparation  of  a  regulatory  impact 
analysis  is  not  necessary.  See  Executive 
Order  12866,  58  FR  51735.  October  4. 

1993. 

The  Department  of  Labor  ("DOL"  or 
"the  Department")  has  certified  to  the 
Chief  Counsel  for  Advocacy.  Small 
Business  .Administration,  that  pursuant 
to  the  Regulatory  Flexibihty  Act  at  5 
U.S.C.  605(b).  the  final  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  significant  economic  impact  would 
be  imposed  on  such  entities  by  the  final 
rule. 

Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act.  information  collection 
requirements  which  would  be  imposed 
as  a  result  of  the  final  rule  are  being 
submitted  separately  to  the  Office  of 
Management  and  Budget. 

Prior  Actions 

The  Department  has  conducted  this 
rulemaking  in  an  open  and  public 
manner.  Since  the  enactment  of  the 
Amendments.  Department  officials  have 


responded  to  numerous  invitations  to 
discuss  the  Amendments  with 
organizations  interested  in  the 
Amendments  and  proposed  regulatory 
action.  Additionally,  a  group  of 
technical  experts  has  offered 
suggestions  to  the  Department  on  the 
proposed  areas  for  regulatory  action. 

On  September  10,  1992.  the 
Department  published  an  Advance 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  and  invited  comments 
from  interested  parties  regarding 
proposed  or  recommended  regulatory 
actions  to  be  taken  by  the  Department. 
57  FR  41447. 

On  December  29,  1992.  the 
Department  pubfishod  an  interim  final 
rule  in  the  Federal  Register,  providing 
the  opportunity  for  comment.  57  FR 
62004.  Amendments  to  the  rule  were 
published  on  June  3, 1993.  58  FR  31471. 

Over  400  sets  of  comments  were 
received  in  response  to  the  interim  final 
rule.  Sources  of  comments  by  the  close 
of  the  comment  period  were  as  follows: 
Private  industry  councils  (99);  service 
delivery  areas  (72);  service  providers 
(41);  States  (39);  community-based 
organizations  (33);  pubUc  interest 
groups  (31);  State  JTPA  offices  (28); 
private  contractors  (14);  State  education 
agencies  (10);  Federal  agencies  (8); 
unions  (7);  private  citizens  (7);  State  job 
training  coordinating  councils  (6); 
members  of  Congress  (2);  and  other 
sources  (4). 

In  addition,  on  March  24.1992.  the 
Department  published  proposed  rules  in 
the  Federal  Register  for  the  Clean  Air 
Employment  Transition  Assistance 
program  under  JTPA  title  III,  providing 
the  opportunity  to  comment.  57  FR 
10232.  Thirteen  sets  of  comments  were 
received  from  State,  substate  entities 
and  other  organizations. 

The  Department  fully  considered 
these  comments  and  other  comments 
received  in  time  to  consider  in  the 
development  of  this  final  regulation  and 
addresses  the  issues  they  raised  in  the 
following  discussion. 

Finally,  during  the  period  of  May 
through  July.  1994.  when  this  final  rule 
was  in  development,  the  Depeutment 
initiated  a  Dialogue  with  the 
■  employment  and  training  community 
and  others  interested  in  the  JTPA  title 
II  program  for  the  disadvantaged.  This 
Dialogue  was  initiated  by  a  Federal 
Renter  notice  published  on  May  18, 
1994,  and  consisted  principally  of  a 
series  of  fifteen  small  group  and  town 
hall  meetings  and  a  review  of  research 
on  employment  and  training  programs 
with  a  view  to  developing  an  action 
plan  to  improve  title  II  programs. 
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Approach  to  Rulemaking 

These  regulations  continue  to  provide 
substantial  responsibility  and  discretion 
to  States  and  local  areas  in  developing 
policy  and  in  implementing  procedures 
for  JTTA  programs.  Thus,  in  many 
instances  in  these  final  regulations, 
responsibility  for  certain  decisions  is 
vested  in  the  State  and  in  the  service 
delivery  areas  (SDA's)  and  substate 
grantees  (SSG's). 

The  Department  has  attempted  in 
these  final  regulations  to  foster 
improved  customer  services  by 
eliminating  or  reducing  imnecessary 
programmatic  requirements  wherever 
possible  so  that  decisions  on  how  to 
best  serve  JTPA  customers  will  be  made, 
to  the  maximum  extent  possible,  at  the 
level  of  customer  service  and  based 
upon  customer  need.  For  example,  some 
of  the  restrictions  on  the  duration  of 
certain  activities,  such  as  work 
experience  and  entry  employment 
experience  where  not  specifically 
provided  for  in  the  Act,  have  been 
eliminated.  Rather  than  Federal 
regulation,  the  needs  of  the  customer  as 
determined  in  the  assessment  process 
and  the  intervention's  likelihood  of 
success  in  enhancing  skills  and 
achieving  long  term  employment  will 
dictate  how  the  program  intervention 
will  be  designed. 

This  was  also  a  theme  from  the  title 
II  Dialogue.  Some  of  the  principal 
themes  suggested  by  the  title  II  Dialogue 
were  the  following:  (1)  Greater  program 
flexibility  with  accountability.  (2) 
Greater  support  for  longer-term  training 
interventions,  including  approaches 
more  customized  to  customer  needs  and 
better  cormections  between  training  and 
jobs,  (3)  Improved  coordination  at  all 
levels  but  wdth  special  attention  to 
coordination  among  federal  agencies,  (4) 
Increased  supportive  services,  (5)  More 
streamlining  of  eligibility,  and  (6)  Better 
access  for  community-based 
organizations  to  JTPA  planning  and 
service  delivery.  To  the  extent  permitted 
by  the  rulemaking  process,  the 
Department  considered  the  major 
themes  horn  the  Dialogue  in  this  final 
rule.  In  several  instances,  there  are 
changes  in  this  final  rule  that  are 
consistent  with  the  themes  of  the 
Dialogue.  For  example,  as  noted  above, 
certain  prior  restrictions  have  been 
eliminated;  initial  efforts  to  achieve 
greater  coordination  with  the 
Departments  of  Education,  Health  and 
Human  Services  and  Housing  and 
Urban  Development  are  reflected  in  "this 
final  rule;  the  Department  has  attempted 
to  streamline  the  requirements  for 
providing  participants  with  financial 
assistance;  and  these  final  regulations 


clarify  that,  as  appropriate,  the  new 
ehgibility  provisions  for  youth  are 
applied  in  the  program  under  section 
123  and  title  II-B.  In  addition,  the 
Department  will  reexamine  the 
Eligibihty  Documentation  Technical 
Assistance  Guide. 

Consistent  with  Executive  Order 
12866  (58  FR  51735,  October  4,  1993), 
these  regulations  are  limited  to  those 
areas  which  are  specifically  required  by 
statute,  identified  by  the  Department  or 
the  public  as  necessary  to  provide 
guidance  and  clarification,  or  essential 
to  further  the  purposes  of  the  Act. 
Additionally,  the  Department  fully 
intends  to  provide  strong  oversight  and 
monitoring  of  JTPA  programs  in 
conjunction  with  strengthened  State  and 
local  oversight  and  monitoring.  It  is 
through  the  monitoring  of  the 
implementation  of  the  Amendments  and 
these  regulations,  rather  than  through 
promulgation  of  prescriptive 
regulations,  that  the  Department, 
working  with  the  States  and  service 
delivery  and  substate  areas,  will  ensure 
effective  program  operations. 
Of  all  tne  consultations  and 
comments  the  Department  has  received, 
about  half  expressed  interest  in  having 
the  Department  be  more  detailed  in  the 
regulations,  and  the  other  half  indicated 
that  the  Department  was  being  overly 
prescriptive  in  the  interim  final  rule  and 
preferred  that  the  Department  provide 
minimal  guidance.  The  Department 
reminds  readers  of  these  regulations  that 
the  JTPA  Amendments  create  more 
restrictive  operational  and 
programmatic  requirements  in  order  to 
address  a  series  of  issues  that  had  been 
identified  in  connection  with  JTPA.  The 
Department  has  sought  to  strike  a 
balance  in  these  final  regulations  in 
terms  of  guidance  and  prescriptiveness. 
In  some  regulatory  areas,  such  as  some 
of  the  administrative  requirements,  the 
Department  has  carefully  specified 
requirements  to  set  a  strong  foundation 
for  program  integrity  so  that  in  other 
regulatory  areas,  such  as  program 
design,  there  can  be  more  flexibility  and 
emphasis  on  outcomes.  Finally,  the 
Department  has  sought  to  make  these 
regulations  sufficiently  clear,  so  that  all 
parties  with  an  interest  in  JTPA 
understand  both  the  requirements  and 
the  areas  of  flexibility  in  the  program. 
This  final  rule  is  not  a  stand-alone 
document;  the  companion  document  is 
the  JTPA,  as  amended.  In  several 
instances,  however,  portions  of  the  Act 
are  repeated  to  make  the  final  rule  user- 
friendly  and  to  facilitate  its  use  as  a 
reference  tool. 

In  addition  to  the  1992  JTPA 
Amendments,  the  Clean  Air  Act,  section 
4467  of  the  Defense  Authorization  Act 


and  the  NAFTA  Worker  Security  Act 
impacted  on  title  111  of  JTPA.  The  final 
regulations  in  20  CFR  part  631  provide 
for  limited  revisions  to  existing  title  III 
regulations  as  required  by  these  statutes. 

There  were  a  number  of  comments  on 
specific  areas  of  performance  standards 
and  related  reporting  requirements.  On 
July  11,  1994,  the  Department  published 
separately  in  the  Federal  Register  the 
final  performance  standards  for  PY  1994 
and  PY  1995.  The  Department 
appreciates  the  issues  raised  by 
commenters  on  the  interim  final 
regulations  in  the  area  of  performance 
standards  and  has  taken  these 
comments  into  account  in  developing 
the  performance  standards.  In  addition, 
on  June  23. 1994  the  Department  issued 
Training  and  Employment  Information 
Notice  5-93.  Change  1  with  the  revised 
reporting  instructions. 

The  Department  also  plans  to  issue 
separately  revisions  to  the  regulations 
for  title  rv.  part  A,  the  Employment  and 
Training  Programs  for  Native  Americans 
and  Migrant  and  Seasonal  Farmworkers. 
When  it  does,  the  contents  of  the 
regulations  as  reflected  herein  mav 
change.  The  Department  has  issued 
revised  regulations  for  title  fV,  part  B. 
the  Job  Corps.  (58  FR  69098  (December 
29.  1993)). 

Format  of  These  Final  Regulations 

The  structure,  organization,  and 
enumeration  of  the  JTPA  regulations 
have  been  revised  to  accommodate  the 
Amendments.  Throughout  this 
document,  unless  otherwise  stated, 
"JTPA"  or  "the  Act"  refers  to  the  Job 
Training  Partnership  Act,  as  amended 
(29  U.S.C.  1501,  et  seq.];  "Department" 
or  "DOL"  refers  to  the  U.S.  Department 
of  Labor;  and  "Secretary"  refers  to  the 
Secretary  of  the  U.S.  Department  of 
Labor  or  the  Secretary's  designated 
representative(s).  As  used  in  these  final 
regulations,  the  term  "title"  refers  to  a 
title  of  the  Job  Training  Partnership  Act. 
unless  the  text  specifically  refers  to 
another  statute.  The  terms  "section", 
"part",  and  "subpart"  refer  to  a  section, 
part,  and  subpart,  respectively,  of  these 
final  regulations,  unless  the  text 
specifically  refers  to  another  document. 

As  specified  at  PART  626 — 
Introduction  To  The  Regulations  Under 
The  Job  Training  Partnership  Act,  part 
627  applies  to  all  programs  under  titles 
I.  II,  and  III  of  the  Act,  except  where 
noted,  and  part  628  generally  applies  to 
title  II  programs.  Parts  629  and  630  are 
reserved  for  future  use.  Part  631 
continues  to  apply  to  title  III  programs 
and  part  637  has  been  revised  for  the 
title  V  Jobs  for  Employable  Dependent 
Individuals  (JEDI)  program.  Therefore, 
various  sections  that  previously 
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appeared  in  parts  627.  628,  629.  and  630 
have  been  redesignated  to  parts  627  and 
628.  . 

Definitions 

The  interim  final  rule  at  §  626.5  added 
a  significant  number  of  definitions  of 
terms  used  throughout  the  JTPA  and 
regulations.  Definitions  of  the  terms 
"commercially  available  off-the-shelf 
training  package",  "family",  "family 
income",  "obligations",  "stand-in 
costs",  and  "vendor"  received  the  most 
comments. 

Commercially  available  off-the-shelf 
training  package. 

At  the  outset,  the  wording  of  the  term 
being  defined  is  changed.  In  the  interim 
final  rule  the  term  was  "commercially 
available  or  off-the-shelf  training 
packages;"  in  the  final  rule,  the  word 
"or"  is  dropped  so  that  the  term  being 
defined  reads  "commercially  available 
off-the-shelf  training  packages".  The 
reason  for  this  change  is  that  both  the 
Act  and  the  definition  require  that  a   ♦ 
training  package  be  both  commercially 
available  and  available  at  off-the-shelf 
prices.  Practically,  availability  at  off-the- 
shelf  prices  is  subsumed  within  the 
broader  concept  of  commercial 
availability. 

Several  commenters  submitted 
comments  on  the  definition  of 
"commercially  available  off-the-shelf 
training  package",  contained  in  §626.5. 
The  basis  of  this  definition  is  the 
definition  of  a  commercial  product 
found  in  part  15  of  the  Federal 
Acquisition  Regulation  (FAR).  First  of 
all,  the  Department  acknowledges  that 
there  is  a  degree  of  uncertainty 
regarding  which  training  packages  and 
their  providers  fall  within  the  meaning 
of  commercially  available  off-the-shelf. 
The  term,  as  defined  within  §  626.5, 
relies  generally  upon  whether  the 
package  is  provided  in  a  commercial 
msirket  in  which  it  is  available  to  the 
public.  This  was  the  origin  of  the 
language  "sold  to  the  public"  and  that 
related  to  "catalogue  or  market  prices". 
These  business  concepts  are  indicators 
of  the  training  package's  availability  to 
the  public,  e.g.,  a  catalogue  available  to 
the  public  or  a  public,  advertised  price 
shows  that  the  entity  is  seeking  to 
engage  in  commerce.  The  Department 
believes  that  most  parties  understand 
the  basic  meaning  of  whether  any 
package  is  "commercially  available." 
Some  related  areas  of  the  definition  are 
discussed  further  below. 

A  second  area  of  inquiry  pertains  to 
the  contents  of  the  package.  The  training 
will  consist  of  classroom  and  related 
practical  instruction,  which  may 
include  hands-on  experience.  It  may 


consist  of  the  development  of 
occupational  or  education-related  skills. 
For  example,  a  package  may  provide 
occupational  training  to  a  participant  as 
a  nurse  practitioner,  as  a  maintensmce 
mechanic,  or  in  computer  design,  in 
heating,  ventilation  and  air 
conditioning,  or  may  provide  basic 
skills  in  reading  and  computation.  The 
package  may  consist  of  a  necessary 
assessment  of  interests,  aptitudes,  and 
abilities,  as  well  as  counseling  and 
guidance  related  to  participant  progress 
and  employment  prospects.  Such  a 
training  package  wrill  not  normally 
consist  of  the  kind  of  assistance 
typically  provided  within  the  meaning 
of  a  JTPA  supportive  service,  but  may 
include  fees,  books  and  other  materials 
needed  for  participation  and  completion 
of  the  package.  In  other  words,  if  an 
organization  offers  training  to  the 
general  public  which  consists  solely  of 
a  practical  training  course  in  a 
particular  occupation,  it  is  that  course, 
without  any  other  placement  or 
assessment  services,  which  may  be 
purchased  as  a  commercially  available 
training  package.  On  the  other  hand,  if 
the  organization  offers  assessment  or 
placement  services  to  the  public  as  part 
of  its  training  course,  those  services  will 
be  a  part  of  the  commercially  available 
package.  A  key  indicator,  however,  is 
whether  the  contents  of  the  package  are 
generally  available  and  generally  the 
same  for  all  participants,  not  just  JTPA 
participants. 

Finally,  commenters  raised  questions 
about  the  type  of  entity  that  might 
provide  the  commercially  available 
package.  A  variety  of  entities  may  be  the 
source  of  a  commercially  available 
package;  however,  the  characteristics  of 
the  package,  that  is,  whether  they  meet 
the  tests  of  commercial  availability  at 
off-the-shelf  prices,  are  more  of  an 
indicator  than  the  entity  that  provides 
it.  Such  entities  may  include  those  that 
provide  computer-based  instruction  in  a 
variety  of  occupational  and  educational 
topical  areas,  or  they  may  be  public  and 
private  schools,  academies  or  other 
entities  that  offer  training  that  is 
commercially  available,  as  discussed 
above. 

A  few  commenters  requested  that  the 
phrase  "performance  criteria"  be 
defined,  and  the  definition  now 
includes  language  that  addresses  the 
reference  to  "performance  criteria". 
"Performance  criteria"  may  generally 
fall  into  two  or  more  areas  that  reflect 
the  necessary  components  and  features 
oT  the  package  that  is  to  be  delivered, 
such  as  (1)  grade  requirements, 
knowledge,  skills,  and  competencies 
which  may  be  expected  to  be  attained 
by  students,  and  (2)  where  appropriate. 


participant  attainment  as  manifested  by 
job  placement.  This  latter  component  is 
contingent  upon  whether  the  service  is 
regularly  offered  and  may  be  reasonably 
included  in  the  package. 

A  few  commenters  were  concerned 
with  the  requirement  that  the  packages 
be  unmodified.  They  indicated  that,  in 
many  instances,  a  commercially' 
available  training  package  may  be 
modified  to  some  degree  to  reflect  the 
special  needs  of  the  JTPA  population, 
without  changing  its  basic  content.  A 
strict  reading  of  the  regulation  would 
prohibit  contracting  for  commercially 
available  packages  which  are  modified 
in  any  way,  regardless  of  whether  the 
package  remains  substantially  the  same. 
In  addition,  this  strict  reading  would 
prohibit  the  JTPA  program  from  taking 
advantage  of  a  discounted  price  that 
might  be  offered  in  connection  with 
multiple  purchases  of  the  package.  The 
Department  does  not  intend  that  a  local 
program  be  prohibited  from  purchasing 
a  commercially  available  package  et  a 
discounted  price. 

In  order  to  respond  to  this  comment, 
the  Department  further  conforms  the 
definition  to  the  concepts  in  the  FAR, 
and  the  word  "unmodified"  is  removed. 
This  change  recognizes  that  some 
modifications  may  be  made  to  a  package 
to  meet  special  JTPA  requirements,  just 
as  a  commercial  entity  would  offer  to 
other  customers,  while  the  package 
remains  substantially  similar  to  that 
regularly  offered.  A  test  for  whether  the 
package  remains  substantially  the  same 
as  that  regularly  offered  is  whether  the 
modification  does  not  involve  an 
increase  in  the  catalogue  price.  An 
increase  in  catalogue  price  would 
indicate  that  the  package  is  not 
substantially  the  same.  However,  a  price 
decrease  due  to  such  things  as  volume 
discounts  or  good  negotiating  is  not.  in 
itself,  indicative  of  a  modified  package. 

Another  test  is  whether  the  same 
training  components  continue  to  be 
offered  in  the  package.  A  difference  in 
the  training  components  would  indicate 
that  the  package  may  not  be 
substantially  the  same.  All  of  these  tests 
should  be  considered  in  determining 
whether  a  training  package  meets  the 
definition.  Further.  JTPA  funds  should 
not  be  used  to  make  any  modification  to 
a  training  package.  Should  training 
packages  be  modified  in  order  to 
conform  to  JTPA  requirements,  they 
may  be  considered  commercially 
available  off-the-shelf  only  if  they 
comply  with  the  remaining 
requirements  listed  in  the  definition. 
Thus,  while  some  modification  is 
possible,  the  definition  is  not  intended 
to  include  "customized  training." 
training  designed  solely  to  meet  the 


special  needs  of  an  individual  or  group 
of  JTPA  participants. 

A  few  commenters  asked  for  a 
definition  of  "substantial"  in  regard  to 
the  quantities  sold.  In  response,  the 
phrase  "in  substantial  quantities"  is 
removed  &x>m  the  definition  because  the 
Department  believes  that  the  concept  is 
embodied  in  the  idea  of  "being  sold  to 
the  general  public"  which  follows  in  the 
definition.  For  further  guidance,  the 
FAR  indicates,  with  respect  to  being 
sold  in  "substantial  quantities",  that 
"(Nlominal  quantities,  such  as  models,   . 
samples,  prototypes,  or  experimental 
units,  do  not  meet  this  requirement." 
Further,  there  were  suggestions  that  an 
amount  such  as  25  to  30  percent  non 
JTPA  sales  may  be  useful  to  States  and 
SDA's  when  setting  policy  in  this  area. 
The  definition  that  is  provided 
conforms  to  the  FAR  definition; 
therefore,  it  is  not  being  changed. 
A  few  commenters  wondered  if 
community-based  organizations  (CBO's) 
_  and  non-profit  organizations  were 
included  within  this  definition.  Such 
organizations  may  be  among  the  types  of 
organizations  that  provide  a 
"commercially  available  off-the-shelf 
training  package  if  the  training  packages 
they  provide  meet  the  definition. 

Several  comments  reflected  confusion 
about  the  relationship  of  "commercially 
available  off-the-shelf  training 
packages"  to  "vendors"  and 
"subrecipients".  h  is  important  to 
recognize  that  the  definitions  of 

vendor"  and  "subrecipient"  and  the 
definition  of  "commercially  available 
off-the-shelf  training  package"  exist  for 
different  purposes  and  should  not  be 
viewed  as  related.  An  agreement  to 
acquire  a  commercially  available  off- 
the-shelf  training  package  may  create 
either  a  vendor  or  a  subrecipient 
relationship,  depending  on  the  content 
of  the  package.  If  the  package  contains 
elements  that  meet  some  of  the 
distinguishing  characteristics  of  a 
subrecipient  (see  definition),  then  a 
subrecipient  relationship  is  created. 
Regardless  of  whether  a  vendor  or 
subrecipient  relationship  is  created,  the 
costs  of  the  commercially  available  off- 
the-shelf  training  package  may  be 
charged  entirely  to  the  direct  training 
category.  However,  other  JTPA 
requirements  such  as  record  retention, 
audit,  etc.  do  ajpoly  to  a  subrecipient. 

The  intent  of  tne  definition  of 
"commercially  available  off-the-shelf 
training  packages"  is  to  provide  states 
and  SDA's  broad  flexibility  to  utilize 
generally  available  training  services  and 
to  be  able  to  charge  those  services 
entirely  to  the  training  cost  category.  It 
will,  for  example,  permit  states  and 
SDA's  to  purchase  training  from  a 


variety  of  educational  institutions  at  off- 
^e-shelf  or  catalogue  prices.  It  must  be 
recognized,  however,  that  there  are 
limits  to  the  flexibility  that  the 
definition  affords.  One  important 
limitation  is  that  the  definition  only 
applies  to  the  provision  of  actual 
training  services  to  eligible  JTPA 
participants.  It  does  not  apply  to 
intermediate  administrative  entities  or 
entities  that  pass  funds  through  to 
training  providers.  Another  limitation  is 
that  the  services  must  actually  be 
available  to  and  provided  to  significant 
numbers  of  persons  or  to  entities  that 
procure  training  for  such  persons  imder 
other  state  or  federal  programs  outside 
the  JTPA  system.  It  will  not  be  sufficient 
for  a  training  provider  merely  to  claim 
that  its  services  are  available  to  the 
general  pubfic  or  to  other  training 
programs  (like  the  JOBS  program).  The 
state  or  SDA  must  be  able  to  show  that 
the  services  actually  are  available  to  the 
public  or  to  other  programs  and  that  the 
services  are  utilized  by  them.  If  a 
training  provider  has  a  history  of 
providing  training  only  to  the  JTPA 
program  or  to  JTPA  participants,  it  will 
not  be  considered  a  provider  of 
"commercially  available  off-the-shelf 
training  packages". 

Although  not  a  part  of  the  definition, 
section  141(d)(3)(A)  of  the  Act  also 
requires  that  "commercially  available 
off  the  shelf  training  packages"  be 
purchased  competitively.  The 
requirements  for  competitive 
procurement  are  covered  in  the 
procurement  provisions  of  the 
regulati(Mis  at  §627.420. 

Family 

Several  comments  were  received  on 
the  definition  of  the  term  "family"  at 
§626.5  of  the  interim  final  regulations. 
In  general,  the  nature  of  these  comments 
was  that:  (1)  The  definition  is  too 
restrictive  and  limits  the  Governor's 
flexibility  in  defining  the  term;  (2)  the 
definition  does  not  recognize  alternative 
living  arrangements  that  do  not  fit 
neatly  into  the  "traditional"  concept  of 
a  family;  and  (3)  the  regulations  do  not 
address  how  to  handle  other  family 
members,  including  dependent  adults, 
living  in  the  same  residence.  A  few  of 
the  commenters  noted  that  an  apparent 
conflict  exists  in  how  "family"  is 
defined  in  the  interim  final  regulations 
and  how  it  is  treated  in  the 
Standardized  Program  Information 
Report  (SPIR)  instructions. 

The  term  "family"  was  statutorily 
defined  in  the  1992  Amendments  for  the 
purposes  of  income  eligibility 
determination  for'receipt  of  JTPA 
services.  The  interim  final  regulations 
provide  the  Governor  with  flexibility  to 


interpret  the  term  "family"  concerning 
how  "dependent  children"  are  defined 
for  JTPA  programs.  The  interim  final 
rule  also  defines  the  phrase  "living  in  a 
single  residence".  The  statute 
established  a  standard  definition  to 
apply  consistently  for  JTPA  programs, 
which,  writhin  the  three  categories, 
covers  the  vast  majority  of  family 
configurations  and  hving  relationships 
in  the  country.  The  definition  is  not 
intended  to  address  every  possible 
permutation  of  alternative  hving 
arrangements. 

Altliough  the  Department  believes 
that  the  regulations  provide  the 
Governor  with  some  latitude  in  defining 
the  term  "family",  the  comments  raised 
an  issue  regardirig  the  adverse  effect  of 
excluding  "dependent  adults"  from  the 
definition,  which  warrants  further 
consideration.  While  the  Department 
recognizes  that  excluding  dependent 
adults  may  impact  on  the  ehgibility  of 
some  family  members,  the  Department 
does  not  befieve  that  this  circumstance 
is  included  in  the  statutory  definition. 
The  Department  does  not  believe  that  it 
has  the  authority  to  expand  upon  the 
definition.of  "family"  beyond  the 
categories  specifically  found  at  section  4 
of  the  Act.  No  change  is  made  in  the 
final  regulations.  OUier  individuals 
living  in  the  same  residence,  who  are 
not  dependent  children,  would  be 
viewed  as  individuals  in  applying  for 
and  being  determined  eligible  to  receive 
JTPA  services. 

A  few  of  the  commenters  accurately 
noted  the  difference  between  the 
definition  of  "family"  in  the  interim 
final  regulations  and  the  SPIR 
instructions  regarding  the  treatment  of 
an  individual  with  a  disability  for  the 
purposes  of  eligibiUty  determinations. 
The  SPIR  reflects  the  definition  of 
"family"  in  the  regulations  in  effect 
prior  to  the  publication  of  the  December 
29.  1992.  interim  final  rule.  The 
definition  contained  in  the  interim  final 
regulations  indicate  that  an  individual 
with  a  disability  "may",  for  the  purpose 
of  income  eligibility,  be  considered  to 
be  an  unrelated  individual  who  is  a 
family  unit  of  one.  This  change  was  an 
administrative  error  and  should  not 
have  been  included  in  the  interim  final 
rule.  Accordingly,  the  definition  of 
"family"  is  amended  to  revise  the  word 
"may"  to  "shall"  in  the  final 
regulations.  This  amendment  is 
consistent  with  the  provisions  at  section 
4(8)  of  the  Act  defining  the  term 
"economically  disadvantaged". 

Family  Income 

A  few  comments  were  received  on  the 
change  in  the  definition  of  "family 
income"  and  the  method  for  calculating 
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such  income  for  the  purposes  of 
detennining  eligibility  for  JTPA 
services.  In  general,  the  nature  of  the 
comments  were  that:  (1)  The  use  of  the 
Department  of  Health  and  Hiunan 
Services'  (HHS)  poverty  guidelines 
appears  to  conflict  with  the  definition  of 
"economically  disadvantaged"  at 
section  4(8)  of  the  Act;  (2)  the  definition 
does  not  include  certain  payments  that 
have  previously  been  excluded  from 
family  income;  and  (3)  the  old 
definition  of  "family  income"  should  be 
retained,  with  the  Governor  defining  the 
term  for  the  purposes  of  income 
eligibility  determinations,  as  has  been 
the  case  since  the  inception  of  JTPA. 

A  few  commenters  accurately  noted 
that  certain  payments  that  have  always 
been  considered  to  be  "public 
assistance"  were  omitted  from  the 
interim  final  rule.  This  was  an 
inadvertent  oversight  in  developing  the 
regulations.  The  definition  of  "family 
income"  is  amended  in  the  final  rule  to 
reflect  that  "public  assistance"  still 
includes  Aid  to  Families  with 
Dependent  Children  (AFDC). 
Supplemental  Security  Income, 
Emergency  Assistance  money  payments, 
and  non-Federal  funded  General 
Assistance  or  General  Relief  money 
payments,  which  are  exclusions  from 
income  for  the  purposes  of  income 
eligibility  determinations.  In  addition, 
certain  other  Federal  statutes  exclude 
additional  types  of  payments  from  JTPA 
income  eligibility  determinations.  For 
example.  Pell  grants  are  specifically 
excluded  by  title  IV  of  the  Higher 
Education  Act,  as  is  income  earned 
while  on  active  military  duty  and 
certain  other  veterans'  benefits, 
identified  at  38  U.S.C.  4213.  These 
exclusions  are  incorporated  into  the 
final  rule.  There  also  has  been  concern 
expressed  regarding  the  inclusion  of 
Social  Security  benefit  payments  as 
income  in  detennining  eligibility  for 
older  individuals.  It  has  been  noted  that 
many  older  individuals  fall  just  above 
the  income  threshold  for  JTPA  because 
of  the  inclusion  of  Social  Security 
benefits  and,  therefore,  are  being  denied 
needed  JTPA  services.  The  Department 
recognizes  that  older  individuals  have 
special  needs  which  warrant 
consideration  for  their  participation  and 
inclusion  in  programs  under  JTPA.  In 
the  interest  of  responding  to  such  needs, 
the  Department  is  amending  the 
regulations  in  the  final  rule  to  permit 
the  Governor  to  exclude  25  percent  of 
regular  Social  Security  benefits  from 
family  income.  The  Department  believes 
that  this  change  will  address  the 
concerns  of  the  commenters. 

A  few  commenters  raised  the  issue 
that  the  HHS  guidelines  include 


scholarships  as  income.  They  expressed 
concern  that  individuals  who  may 
receive  scholarship  assistance  based  on 
need,  but  who  are  otherwise 
economically  disadvantaged,  would  not 
be  eligible  for  services  if  such  assistance 
is  counted  as  family  income.  In 
addition,  they  pointed  out  that  the 
inclusion  of  such  needs-based 
assistance  would  also  impact  the 
eligibility  of  another  family  member 
who  would  othenvise  he  eligible  for 
services,  regardless  of  whether  the 
individual  receiving  such  assistance 
applies  for  JTPA  services.  The 
Etepartment  finds  merit  in  the  comments 
and  is  amending  the  definition  of 
"family  income"  to  add  "needs-based 
scholarship  assistance"  to  the 
exclusions  frxsm  family  income.  To  the 
extent  that  existing  guidance  has  been 
interpreted  to  require  the  inclusion  of 
needs-based  scholarship  assistance  as 
family  income,  these  regulations 
supersede  any  such  guidance. 

A  few  of  the  commenters  noted  that 
the  interim  final  rule  appeared  to 
indicate  that  only  use  of  the  poverty 
level  applied  in  determining  eligibility. 
This  conflicts  with  section  4(8)  of  the 
Act.  which  indicates  the  use  of  the 
higher  of  the  poverty  level  or  70  percent 
of  the  Lower  Living  Standard  Income 
Level  in  determining  economically 
disadvantaged  status.  The  Department 
acknowledges  that  the  preamble 
language  could  be  misinterpreted.  The 
reference  to  the  use  of  the  HHS  poverty 
guidelines  as  the  standard  for 
determining  economic  disadvantage 
pertained  to  the  use  of  the  HHS 
guidelines  to  define  family  income,  and 
not  to  indicate  requirements  different 
from  those  found  at  section  4(8)  of  the 
Act.  The  HHS  guideUnes,  with  the 
exceptions  noted  in  the  definition  of. 
family  income,  would  be  used  to 
determine  income,  and  that  income 
figure  would  apply  for  the  purposes  of 
income  eligibility  determinations  under 
section  4(8)  of  the  Act. 

Of  the  several  comments  received  on 
the  term  "obUgations",  most 
commenters  were  satisfied  with  the  " 
definition  and  asked  that  it  not  be 
changed.  A  few  commenters  wanted  it 
changed  as  they  believed  that,  as 
defined,  very  little,  if  any,  funds  would 
be  reallotted  or  reallocated.  No  change 
is  made  to  the  definition,  but  the  issue 
of  reallotment  is  further  treated  in  the 
discussion  of  §  627.410. 

One  commenter  pointed  out  that  the 
term  "service  provider"  was  defined  by 
statute  in  section  301(b)(3)  of  the  Act. 
The  definition  in  these  regulations  is 
amended  to  conform  to  the  statutory 
definition. 


The  definition  of  "stand-in  costs"  is 
revised,  along  with  the  regulation  at 
§627.480(0  (which  had  been  paragraph 
(g)  in  the  interim  final  regulation),  so 
that  both  provide  the  same  criteria  as  to 
the  time  when  such  costs  were  incurred 
and  the  cost  category  to  which  they  are 
chargeable. 

Several  other  comments  were 
received  on  the  definition  of  "vendor", 
most  of  which  generally  fell  into  two 
groups.  One  group  encouraged 
referencing  the  definition  of  this  term 
contained  in  the  Office  of  Management 
and  Budget  (OMB)  Circulars  A-128  and 
A-133.  The  othef  group  requested  more 
clarification  or  examples.  A  few 
commenters  raised  questions  of  whether 
vendor  goods  or  services  could  be 
customized,  or  the  extent  to  which  they 
could  be  altered,  and  still  meet  tKe 
vendor  definition. 

The  Department  is  applying  the 
standard  Federal  Government-wide 
description  of  the  term  "vendor",  as  it 
already  exists  in  the  audit  requirements 
and  related  literature  of  OMB  Circulars 
A-128  and  A-133.  However.  A-128  . 
does  not  contain  a  definition  of  the  term 
"vendor"  and  the  A-133  definition 
appears  to  limit  the  term  to  providers  of 
administrative  goods  and  services.  For 
those  reasons,  and.  as  explained  in  the 
preamble  to  the  interim  final  rule,  the 
Department  draws  upon  the  Questions 
and  Answers  developed  by  the 
President's  Council  on  Integrity  and 
Efficiency  (PCIE)  and  OMB  for  its 
definition.  The  PCIE  document  carries 
the  vendor  definition  beyond 
administrative  goods  and  services  and 
provides  examples. 

With  regard  to  the  question  on 
whether  vendor  goods  or  services  could 
be  customized  or  modified,  the 
Department  believes  that  the  package 
may  be  modified  to  meet  JTPA 
requirements  if  the  vendor  modifies  \is 
goods  or  services  for  other  customers 
and  if  it  remains  substantially  the  same 
as  those  goods  or  services  regularly 
offered.  An  indication  of  whether 
vendor  goods  or  services  are 
substantially  the  same  as  those  regularly 
offered  is  whether  the  price  does  not 
increase  when  it  is  modified.  No  change 
is  made  to  the  definition  in  the  final 
rule. 

The  Major  Changes  in  Part  627— 
General  Provisions  Governing 
Programs  Under  Titles  I,  II,  and  III  of 
the  Act  are  as  follows 

Subpart  B — Program  Requirements 

Governor/Secretary  Agreement 

Section  627.200  was  amended  in  the 
interim  final  rule  to  require  that 
guidelines,  interpretations,  and 
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definitions  adopted  by  the  Governor  be 
published.  A  few  commenters  raised  the 
question  of  what  constituted 
"published". 

The  word  "pubUshed"  is  removed  in 
the  final  rule  and  the  word  "issued"  is 
substituted.  Also,  language  is  added  to 
indicate  that  such  guidelines, 
interpretations,  and  definitions  adopted 
by  the  Governor  are  to  be  those  that 
actually  have  been  imposed  or  utilized, 
consistent  with  section  .124  of  the  Act. 
The  word  "issued"  is  used  to  better 
reflect  the  purpose  of  the  requirement 
that  the  guidelines,  interpretations  and 
definitions  on  which  the  Governor  relies 
are  to  be  made  public  prior  to  their 
effective  date  and  to  assure  that  they  are 
actually  being  used  in  the 
administration  of  the  JTPA  programs. 
How  the  Governor  chooses  to  inform  the 
public  may  vary  and  may  depend  upon 
the  nature  of  the  action.  It  may  include 
means  such  as  issuance  of  written 
directives  or  letters,  inclusion  in  an 
electronic  network  or  bulletin  board, 
publishing  in  a  newspaper,  or  other 
public  announcement  in  which  the 
effective  date  is  indicated. 

Waivers 

In  the  interim  final  rule,  the 
Department  requested  comments  on  the 
feasibility  of  authorizing  waivers  to  the 
JTPA  regulatory  requirements.  Recently, 
it  has  been  suggested  that  some  of  the 
administrative  burden  or  unintended 
effect  of  regulatory  requirements  may  be 
reduced  through  the  granting  of 
waivers — specifically  waivers  of 
regulatory  requirements.  This  was 
recommended  in  the  recent  report  of  the 
National  Performance  Review.  "Creating 
a  Government  That  Works  Better  and 
Costs  Less."  The  Department  believes 
that  there  is  merit  in  this  concept  and 
incorporates  a  waiver  provision  in  these 
regulations.  Therefore,  a  new  §627.201 
is  added  which  permits  the  Governor  to 
request,  and  the  Secretary  to  approve, 
waivers  of  the  regulations  for  up  to  four 
years.  The  request  from  the  Governor 
must  be  consistent  with  the  provisions 
of  the  Act  and  demonstrate  how  the 
waiver  will  meet  one  of  the  criteria 
listed  in  the  regulation. 

Absent  specific  statutory 
authorization,  the  Secretary  has  no 
authority  to  waive  statutory 
requirements.  The  Secretary  may. 
however,  waive  provisions  of  the 
regulations  which  expand  upon, 
interpret  or  explicate  statutory 
requirements.  The  new  regulation  is 
intended  to  permit  waivers  of  any 
regulatory  provision  as  long  as  the 
waiver  does  not  affect  the  basic 
statutory  requirements  and  if  it  is  shown 
that  the  waiver  will  impro\e  ser\'ices, 


increase  skill  or  educational  attainment, 
promote  coordination  or  substantially 
improve  the  job  placement  outcomes  of 
the  JTPA  program.  For  example,  a  State 
may  seek  a  waiver  of  the  25%  disregard 
for  social  security  income  for  older 
workers  since  that  rule  is  not  mandated 
by  the  Act.  To  obtain  such  a  waiver,  a 
state  would  have  to  demonstrate  that  it 
would  not  reduce  services  to  those  most 
in  need.  On  the  other  hand,  a  state 
could  not  obtain  a  waiver  of  the 
regulatory  prohibition  on  using  JTPA 
funds  to  support  employment 
generating  activities  since  that 
regulation  simply  repeats  a  clear 
statutory  requirement.  In  a  more 
comphcated  situation,  a  state  could 
request  a  waiver  of  some  of  the  detailed 
requirements  of  the  procurement 
regulation  (§617.420)  if  those 
requirements  conflicted  vnth  its  ovra 
procurement  system.  In  order  to  obtain 
such  a  waiver,  however,  the  state  would 
have  to  show  that  its  system  adequately 
addresses  all  of  the  minimum 
requirements  listed  in  section  164(a)(3) 
of  the  Act  and  that  it  would  promote 
coordination  with  other  programs  or 
would  result  in  either  better  quahty 
services  or  better  employment  outcomes 
if  the  same  procurement  system  were 
used  by  those  programs. 

The  Department  assumes  that  the 
States  and  SDA's/SSG's  are  more  aware 
than  is  DOL  of  what  waivers  they  may 
need.  Thus,  the  Department  does  not 
intend  to  provide  immediate  general 
guidance  on  what  waivers  may  or  may 
not  be  requested.  As  the  Department 
determines  which  waiver  requests  it  . 
v«ll  grant  and  which  waivers  lead  to 
greater  coordination  or  better  program 
results,  guidance  will  be  issued  to 
enable  the  JTPA  system  to  better 
understand  the  waiver  process  and  to 
learn  about  what  practices  work. 

Public  Service  Employment  Prohibition 

No  comments  were  received  on  this 
section.  Section  627.205  remains 
unchanged,  except  for  extending  the 
public  service  employment  prohibition 
to  include  title  II-C  funds. 

Nondiscrimination  and  Equal 
Opportunity 

The  JTPA  Amendments  amended 
section  167  of  the  Act  to  require  that  the 
Secretary  issue  final  regulations  which 
would  clarify  the  application  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  the  JTPA  and 
provide  uniform  procedures  for 
implementing  these  provisions.  On 
January  15.  1993.  the  Directorate  of  Civil 
Rights  (the  DOL  agency  responsible  for 
enforcing  the  various  Federal 
nondiscrimination  and  equal 


opportunity  statutes  applicable  to 
federally  assisted  programs) 
promulgated  a  final  rule  to  implement 
the  nondiscrimination  and  equal 
opportunity  requirements  of  the  JTP.A 
(29  CFR  part  34;  58  FR  4742). 
Throughout  these  final  regulations,  all ' 
of  the  Department's  nondiscrimination 
and  equal  opportunity  regulations  (29 
CFR  parts  31,  32.  and  34)  are  cited  since 
they  are  all  apphcable  to  JTPA  federally 
assisted  programs.  In  order  to  eliminate 
the  burden  of  complying  with 
overlapping  regulatory  requirements,  29 
CFR  part  34  provides  that  compliance 
by  JTTA  recipients  with  part  34 
constitutes  compliance  with  the 
Department's  Civil  Rights  Act  of  1964. 
title  VI  regulations  (29  CFR  part  31)  and 
with  specified  portions  of  the 
Department's  RehabiUtation  Act  section 
504  federally  assisted  program 
regulations.  29  CFR  part  32,  subparts  A. 
C.  and  E. 

A  few  commenters.  in  cormection 
with  §  627.210(a)(3),  questioned  the  cost 
category  to  which  expenses  for 
"accessibility"  and  "reasonable 
accommodation"  should  be  charged. 
This  matter  is  treated  in  the  discussion 
of  §  627.440,  Cost  classification.  In 
addition,  a  commenter  noted  that  this 
provision  of  the  regulations  should  not 
be  construed  to  otherwise  relieve  a 
recipient  or  subrecipient  from  their 
responsibility  under  the  law  to  provide 
for  "accessibility  and  "reasonable 
accommodation".  The  Department 
agrees  and  the  final  rule  is  modified  to 
indicate  that  the  provision  applies  only 
with  regard  to  needs  for  the  JTPA 
program. 

Relocation 

Section  141(c)  of  the  Act  was  revised 
substantially  to  prohibit  the  use,  or 
proposal  for  use.  of  JTPA  funds  to 
induce  or  to  encourage  the  relocation  of 
a  company  when  such  relocation  results 
in  the  loss  of  employment  of  any 
employee  of  the  company  at  the  original 
site.  That  section  also  prohibits  certain 
assistance  to  any  relocating  company  for 
the  first  120  days  after  the  company 
commences  operations  at  the  new  or 
expanded  location,  if  the  relocation 
results  in  an  employee's  job  loss  at  the 
original  site.  If  the  Secretary  finds  that 
the  State.  SDA,  or  substate  grantee  (SSG) 
has  violated  either  provision,  fines  are 
levied  equal  to  twice  the  amount  of 
funds  expended.  If  the  State.  SDA,  or 
SSG  demonstrates  that  it  neither  knew 
nor  reasonably  could  have  known  (after 
an  inquiry  undertaken  with  due 
diligence)  that  the  funds  it  provided 
were  expended  in  violation  of  these 
provisions,  then  only  the  amount 
expended  is  repaid. 
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Some  commenters  quesUooed 
whether  these  provisions  prevent 
SDA's/SSC's  from  placing  participants 
in  certain  job  openings  for  a  set  period 
of  time.  Tbe  Department  believes  that 
they  do  under  circumstances  in  which 
there  are  job  losses  in  other  geogra^^uc 
areas  oc  in  which  workers  are  laid  off  or 
experience  periods  of  unemployment. 
By  clarifying  and  standardizing  tenns. 
as  weil  as  setting  the  prohibition  on 
assistance  at  1 20  days,  the  Act 
systematizes  the  administration  of  this 
prohibition  on  relocation.  Mo6t  of  the 
comments  on  the  interim  final  rule 
pertaining  to  these  provisions  focused 
on  the  need  for  claiifkcation  of  terms 
such  as  "labor  market  area",  "loss  of 
employment",  "commercial 
operations",  "pie-award  review", 
"induce"  or  "encourage ',  and  on  tbe 
extent  of  an  SDA's  due  diligence  and 
local  liability. 

Section  627.215(c)  defines  a 
"relocating  flstabU^unent"  as  a  business 
entity  moving  operatioos  "fnxn  a 
facility  in  one  labor  market  area  within 
the  United  States  and  its  territories  to  a 
new  OS  expanding  facility  in  another 
labor  market  area."  Commenters  pointed 
out  that  some  rural  labor  market  areas 
may  encompass  vast  areas  and  several 
counties.  Section  4(13)  (A  the  Act 
provides  a  definition  of  "labor  market 
area"  as  "an  economically  integrated 
geographic  area  within  which 
individuals  can  reside  and  find 
emplo)anent  within  a  reasonable 
distance  or  can  readily  change 
employment  without  changing  their 
place  of  residence.  Such  areas  shall  be 
identified  in  accordance  with  criteria 
used  by  the  Bureau  of  Labor  Statistics  of 
the  Department  of  Labor  in  defining 
such  areas  or  similar  criteria  established 
by  a  Governor."  The  key  to  the  Act's 
definition  is  that  the  labor  market  area 
be  "an  economically  integrated 
geographic  area  '  where  an  individual 
can  change  his  or  her  employment 
without  changing  his  or  her  place  of 
residence.  Thus,  for  purposes  of  this 
relocation  provision,  a  large  rural  SDA 
could  contain  more  than  one  labor 
market  area. 

Several  commenters  asked  for  a 
clarification  of  "loss  of  employment". 
One  stated  that  when  employees  at  the 
original  location  do  not  accept 
relocation  job  offers  and  then  are  laid 
off.  "lo6S  of  employment"  has  not 
occurred.  The  Department  believes  that, 
in  such  a  situation,  loss  of  employment 
is  |»esumed  when  a  person  no  longer 
has  a  job  with  the  company  at  the 
original  location  or  with  any  other 
entity  because  of  the  relocation  and  tbe 
loss  of  employment  at  that  location 
would  not  otherwise  have  occurred. 
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This  does  not  iiHJude  those  who  would 
have  retired  or  quit  regardless  of  tbe 
relocatioa.  or  those  who  were  fired  for 
cause. 

Several  coounenters  requested  further 
guidance  on  commencement  (or 
expansion)  ol  commercial  operations. 
The  Deparunent  added  the  term 
"cormnercial"  to  the  regulations  to  be 
consisteat  with,  tbe  statutory  intent  that 
a  viable  f>rohibition  on  JTPA  assistance 
in  the  day-to-day  production  of  goods 
and  services  be  observed.  The  term 
"commercial"  operations  is  intended  to 
further  distinguish  between  tbe 
construction  and  operation  stage  of  a 
business,  as  well  as  to  demarcate  the 
stage  when  products  are  being  produced 
for  commercial  distribution. 

Similarly,  a  number  of  commenters 
asked  whether  ongoing  JTPA  contracts 
with  a  company  must  be  stopped  or 
intenupted  whien  the  company  relocates 
work  from  anotber  facility.  T1m» 
Departnient  believes  any  such  contracts 
with  the  business  within  tbe  SDA  to 
which  the  company  has  relocated  must 
be  ended  for  the  duration  of  tbe  time 
work  is  being  relocated,  since  ongoing 
)TPA  assistance  was  not  nteent  to 
accommodate  business  needs  which  are 
the  re&ult  of  work  relocation  from 
another  facility. 

Additional  clarification  was  also 
requested  on  the  treatment  of  rel(x:ation 
scenarios  where  Urge  retail  store  chains 
close  down  some  sites  sequentially  aiul 
then  open  others  in  widely  dispersed 
locations.  Tbe  Department  believes  that 
the  Act  only  applies  to  such  cases  where 
a  company  closes  a  retail  store  in  one 
location  in  order  to  move  that  retail 
store's  business  to  another  location. 

Section  627.215(d)  requires  a  pre- 
award  review  to  be  completed  to 
document  compliance  with  section 
141(c)  of  the  Act.  Several  commenters- 
asked  for  clarification,  and  one 
recomraemted  that  the  States  be 
responsible  for  developing  the 
standardized  pre-award  format.  Others 
voiced  concern  about  whether  SDA's 
should  be  held  liable  if  relocation 
occurred  despite  pre-award  assurances 
to  the  contrary;  several  stated  that  a 
properly  completed  pre-award  re\'iew 
should  prove  due  diligence  on  the  part 
of  the  SDA  and  that  sanctions  otherwise 
are  unduly  harsh.  The  Department 
believes  that  these  reviews  are  for  the 
protection  of  the  State  and  the  SDA/ 
SSG.  Section  627.215(d)  is  revised  to 
provide  additional  guidance  for  States 
and  SDA's  in  developing  standardized 
pre-award  review  procedures  and  to 
indicate  items  which  should  be 
included  in  a  review.  Information 
should  include  the  names  under  wbich 
the  facility  does  business,  including 


successors-in-interest,  the  name,  title, 
and  address  of  the  employer  supplying 
the  information;  the  name  and  address 
of  the  facility  in  the  other  geographic 
area  whic^  is  being  closed  or  from 
which  business  is  being  transferred;  tbe 
nature  of  tbe  products  or  business  being 
transferred  to  tbe  new  location;  the  date 
the  facility  will  commence  or  expand 
operatioDs;  and  a  statenient  bom  the 
employer  about  job  losses  at  tbe  old 
location.  The  SDA  also  should  check 
with  the  former  location  to  verify  tbe 
employer's  statements  about  fob  loss. 
The  Department  believes  that  a  review 
based  upon  the  suggestions  in  the 
regulations  is  evidence  of  di>e  diligence, 
but  does  not  hold  tbe  SDA  harmless 
when  it  is  subsequently  shown  that  the* 
statute  was  violated  because  tbe  Act 
provides  that  the  Secretary  shall  require 
repayment. 

h  is  important  to  note  that  assistaix:e 
to  relocating  businesses  is  not  an 
entitlement.  Once  the  State  complies 
with  the  minimum  requirements  set  out 
in  these  regulations,  it  may  be  more 
restrictive  in  its  assessment  of  the 
company's  situation  or  its  determination 
of  policy  regarding  relocating 
employers. 

One  commenter  stressed  the 
importance  of  monitoring  to  ensure  the 
use  of  consistent  pre-award  reviews  and 
also  recomm«ided  that  the  SDA/SSG 
consult  with  all  affected  parties, 
including  union  representatives  at  the 
original  and  relocated  site  if  relocation 
is  Indicated  and  JTPA  assistance  is 
sought.  Although  rtot  required  by  the 
regulations,  tbe  State  should  consider 
incorporating  such  procedures  in  its 
guidelines  for  the  pre-award  review. 
Before  engaging  in  negotiations  with 
any  company  interested  in  moving  to 
the  area  wiiich  seeks  future  JTPA 
assistance,  the  SDA/SSG  should  initiate 
a  pre-award  review. 

Finally,  a  few  commenters  asked  what 
constituted  "ii>duceroent"  or 
"encouragement"  to  a  company  to 
relocate.  The  Act  provides  that  "(Njo 
funds  provided  under  this  Act  shall  be 
used  or  proposed  for  use  to  encourage 
or  induce  the  relocation,  of  an 
establishment  or  a  part  thereof,  that 
results  in  a  loss  of  employment  for  any 
emplovee  of  such  establishment  at  the 
original  location."  Thus,  JTPA  funds 
cannot  be  used  in  any  manner  for  this 
purpose.  Similarly,  JTPA  funds  cannot 
be  used  under  the  prohibitions 
concerning  employment  generating 
activities  (Section  141(q)).  Ckie 
commenter  asked  whether  written 
material  containing  a  general 
description  of  JTPA  programs  could  be 
distributed  to  the  local  Cheunber  of 
Conamerce.  Tbe  Department  does  not 


believe  that  providing  material  to  a 
Chamber  of  Commerce  which  provides 
a  general  description  of  JTPA  programs 
would  fall  within  the  prohibition  of  the 
Act  unless  the  purpose  of  the  material 
were  to  induce  or  encourage  relocation. 
This  regulation  is  not  intended  to  affect 
what  the  Chamber  of  Commerce  does,  as 
long  as  JTPA  funds  are  not  used. 

Guidance  on  the  Issue  of  Duplicate  and 
Overlapping  Payments  Among  Federal, 
State,  and  Local  Programs,  Including 
Pell  Grants 

Section  627.220  clarifies  the 
interpretation  of  sections  107(b)  and 
141(b)  of  the  Act.  This  section  also, 
highlights  the  importance  of 
coordination  with  programs  under  title 
IV  of  the  Higher  Education  Act  of  1965, 
as  amended  (HEA),  in  view  of  the  new 
coordination  provisions  at  sections  205 
and  265  of  the  Act,  which  require  SDA's 
to  enhance  the  provision  of  serv  ices 
through  coordination  with  other 
programs. 

The  purpose  of  coordination 
requirements  is  to  preclude  duplicate  or 
overlapping  payments  among  Federal, 
State,  and  local  programs  to  participants 
and  training  institutions  and  to  ensure 
\hat  the  best  mix  of  programs  and  funds 
is  available  to  the  JTPA  participant. 
Accordingly,  §  627.220  assigns 
responsibility  to  the  SDA's  to  coordinate 
the  sharing  of  information  that  affects 
JTPA-funded  programs  with  the  school's 
financial  aid  officer,  provides  for 
contractual  safeguards  to  prevent 
duplication  or  overlap  of  services  and 
funding  among  programs,  and 
emphasizes  the  requirement  for 
assessing  the  JTPA  participant's 
financial  needs  and  available  resources 
as  part  of  the  individual  service  strategy 
(ISS).  These  matters  will  also  be 
addressed  through  technical  assistance 
and  guidance  jointly  developed  between 
DOL  and  U.S.  Department  of  Education 
officials  in  order  to  guide  both  systems 
in  the  development  of  constructive 
working  relationships. 

Comments  were  submitted  on  a 
number  of  issues  addressed  in  this 
section.  The  issue  of  whether  JTPA 
funds  should  pay  for  tuition  or 
supportive  services  in  coordination  with 
other  payment  programs  was  raised  by 
some  wJio  recommended  that  clearer 
instructions  be  provided.  The  exact  mix 
of  funds  should  be  determined 
according  to  the  availability  of  each 
funding  source  for  either  training  costs 
or  supportive  services,  with  the  goal  of 
making  the  program  affordable  and 
enabling  the  participant  to  successfully 
complete  it. 

In  addition,  commenters  were 
concerned  about  tbe  complexity  of 


procedures  needed  to  ensure 
compliance  with  sections  107(b)  and 
141(b)  of  the  Act.  The  Department 
agrees  with  tbe  need  to  streamline 
procedures.  Accordingly,  §627.220  is 
revised  to  reflect  the  following  changes: 
§  627.220(b)(2)  is  deleted,  and 
§  627.220(b)(1)  now  directs  the  SDA  to 
assist  the  participant  early  in  the 
objective  assessment,  as  appropriate,  to 
establish  eligibility  for  HEA,  title  IV 
financial  assistance  programs.  In 
addition,  §  627.220(b)(4)  now 
emphasizes  that  participants  may,  but 
are  not  required  to,  apply  Tor  or  access 
student  loans  or  incur  personal  debt  as 
a  condition  of  JTPA  participation.  While 
the  use  of  student  loans  to  finance 
training  or  education  is  not  prohibited 
and  may  be  explored  in  the  assessment 
process,  loans  should  only  be  used  if  the 
participant  agrees  and  is  made  fully 
aware  of  the  responsibilities  that  the 
loan  entails.  Participation  in  a  JTPA 
program  may  not  be  conditioned  on 
applying  for  or  using  a  loan.  Finally, 
§  627.220(b)(4)  clarifies  the  need  for 
information  sharing  which  must  take 
place  for  any  financial  aid  awarded  after 
the  j)articipant  enrolls  in  an  agreed- 
upon  program. 

The  discussion  of  HEA  student 
assistance  programs  in  this  provision 
raised  a  concern  that  title  II  participants 
may  be  required  to  access  loans.  The 
Department  wishes  to  stress  that  this  is 
not  the  case.  Section  627.220(b)(4) 
emphasizes  the  importance  of  matching 
the  participant  with  an  affordable 
program.  As  a  general  consideration, 
individuals  should  not  be  required  to 
incur  debts  as  a  condition  of 
participating  in  JTPA  programs.  Indeed, 
better  identification  and  coordination  of 
funding  sources  and  improved 
evaluation  of  the  participant's  ability  to 
complete  a  program  successfully  as  part 
of  the  ISS  should  address  the  need  for 
personal  indebtedness  to  finance  JTPA 
participation.  Thus,  §627. 220(a)  should 
not  be  construed  to  mean  that  loans 
must  be  considered  resources  for  the 
purposes  of  this  regulation. 

The  reason  for  including  HEA,  title  IV 
student  loans  in  the  information-sharing 
requirements  is  that  in  the  past,  some 
JTPA  participants  have  been  required  or 
encouraged  to  take  out  loans  to  pay  for 
their  training  without  the  knowledge  of 
the  SDA's.  However,  the  new 
requirements  for  objective  assessments 
and  developing  ISS's  for  participants 
mean  that  SDA's  must  take 
responsibility  for  evaluating  and 
documenting  the  participant's  financial 
needs  and  coordinated  ability  to  pay  for 
an  agreed-upon  training  program  before 
he/she  enrolls  in  the  program. 


In  fact,  several  commenters  stressed 
the  importance  of  evaluating  all 
potential  HEA  funding  sources  as  part  of 
the  development  of  the  ISS  and  that 
these  funding  sources  be  identified  and 
applied  for  while  the  ISS  is  being 
developed.  See  §  627.220(b)(2). 

Since  federal  Pell  Grant  eligibility  can 
be  established  before  a  student  enrolls 
and  a  Pell  Grant  can  be  used  at  any 
participating  institution  that  an  eligible 
student  attends,  SDA's  and  SSG's 
should  expedite  the  application  process 
by  providing  application  forms  to 
individuals  and  providing  assistance,  as 
necessary,  in  filling  out  and  submitting 
these  forms.  Although  a  few 
commenters  were  concerned  that  undue 
delays  in  the  provision  of  services  might 
result,  it  is  important  to  note  that  Pell 
Grant  eligibility  guidelines  are  readily 
available,  as  is  the  application  form  for 
establishing  eligibility,  and  the  financial 
information  required  to  complete  the 
application  is  already  required  to 
ascertain  eligibility  for  JTPA  programs. 
Furthermore,  the  Department  of 
Education  makes  funds  available  to 
participating  schools  before  the  start  of 
the  school  year  to  pay  eligible  students. 
These  funds  can  be  accessed  as  soon  as 
eligibility  is  documented,  the  cost  of 
attendance  (COA)  is  calculated,  and 
enrollment  occurs.  Although  a  few 
commenters  suggested  that  establishing 
Pell  Grant  eligibility  might  represent  an 
administrative  burden,  the  sequence 
described  herein  in  fact  streamlines  the 
funding  decision  process  for  the  JTPA 
delivery  system  and  permits 
coordination  of  funding  sources  in  the 
context  of  the  ISS. 

A  number  of  comments  questioned  a 
perceived  inconsistency  between 
Department  of  Education  and 
Department  of  Labor  guidance  on 
whether  HEA  title  IV  or  JTPA  funds 
must  be  used  first.  The  Department  does 
not  think  there  is  any  conflict  with 
Department  of  Education  regulations 
with  regard  to  coordinating  with  JTPA 
funding  decisions  for  tuition  payments 
because  of  the  flexibility  in  the  use  of 
the  Pell  Grant  for  tuition  or  other 
education  related  expenses.  These  JTP.A 
regulations  only  require  that,  when  a 
Pell  Grant  is  avvarded  to  a  JTPA 
participant,  JTPA  funds  cannot  be 
expended  on  costs  that  already  have 
been  paid  by  federal  Pell  Grant  funds. 

One  commenter  questioned  the  need 
for  including  the  participant's 
agreement  to  the  disposition  of  the  Pell 
Grant  in  the  contract  with  the  school, 
since  it  is  understood  that  the 
participant  will  sign  off  on  the  ISS, 
which  includes  information  to  be 
shared.  Another  commenter  raised  tfn 
issue  of  the  Privacv  Act  as  a  reason  \.  I«\ 
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schools  may  not  share  iufonnalioil 
regarding  JTPA  participants  with  SDA's. 
To  clarify  the  is6ue  of  participant 
agreement,  the  final  n^  includes  the 
participant's  agreement  to  the 
information-sharing  process  in 
§627.220(c>. 

Strengthening  monitoring  provisions 
was  the  concern  of  a  few  commenters, 
who  stated  that  requiring  the  school's 
financial  aid  officer  to  share  financial 
information  on  JTPA  participants  with 
the  SDA  is  key  to  following  up  on  the 
participant's  ISS  and  to  coordinating 
JTPA  funds  with  other  sources  of 
funding.  The  Department  carefully 
considered  comments  which  called  for 
reduced  coordination  requirements  but 
believes  that  information  sharing 
agreements  are  necessary  to  ensure 
comphance  with  this  section,  however, 
the  separate  sharing  of  students'  names 
may  not  be  necessary  since  JTPA 
agreements  with  training  institutions 
will  include  the  names  of  participants 
for  whom  payments  to  the  school  are 
being  made.  Therefore,  this  requirement 
is  removed  from  the  final  rule. 

Several  commenters  reported  that 
schools  are  holding  JTPA  participants 
personally  hable  for  payments  withheld 
in  accordance  with  the  terms  of 
performance-based  contracts. 
Performance-based  contracts  (or  any 
other  agreements  with  service 
providers)  must  prohibit  schools  from 
holding  the  student  Uable  for 
outstanding  charges.  Otherwiib,  the 
performance-based  contract  would  be 
undercut  because  the  incentive  for  the 
school  to  perform  would  be  removed. 
This  practice  is  prohibited  by  the  U.S. 
Department  of  Education  as  described  in 
the  Federal  Student  Financial  Aid 
Handbook.  Pell  Grant  Section. 
Therefore.  JTPA  program  operators 
should  be  aware  that  the  use  of  certain 
contracting  methods,  particularly 
contracts  for  classroom-sized  projects 
and  fixed  unit  price,  performance-based 
contracts,  affects  hoV?  educational 
institutions  are  permitted  to  calculate 
the  COA.  which  determines  the  amoimt 
of  the  participant's  Pell  Grant.  An 
institution  can  include  a  tuition  and  fee 
charge  for  calculating  the  federal  Pell 
Grant  COA  only  when  contracts  or 
agreements  specify  the  tuition  and  fees 
(i.e.,  individual  referrals),  when  there  is 
a  charge  recorded  to  the  student  (when 
ITPA  or  another  source  pays  the  tuition 
and  fee  charge  and  the  student  would  be 
required  to  pay  these  charges  if  they 
were  not  paid  by  JTPA  or  another 
source).  Two  types  of  JTPA  agreements 
do  not  allow  schools  to  include  tuition 
and  fees  in  the  Pell  COA  or  to  make  a 
charge  to  the  student  for  these  costs:  (1) 
Blanket  agreements  that  do  not  specify 


an  individual  amount  to  be  paid  by  the 
SDA  for  tuition  and  fees  but  may 
include  a  number  of  students  to  be 
trained  and  an  amount  of  compensation 
to  be  paid  to  the  school;  and  (2) 
performance-based  contracts  (to  the 
extent  they  are  still  used). 

Employment  Generating.  Economic 
Development,  and  Other  Activities 

Section  141(q)  of  the  Act  prohibits 
employment  generating  activities  (EGA) 
with  JTPA  funds.  Included  in  the 
prohibition  are  economic  development 
activities,  revolving  loan  funds, 
capitalization  of  businesses,  contract 
bidding  resource  centers,  and  similar 
activities. 

Section  627.225(b)  encourages  SDA 
staff  to  work  with  economic 
development  agencies  and  to  participate 
on  economic  development  boards  and 
commissions  to  provide  information 
about  JTPA.  Such  participation  may 
assist  SDA  staff  in  making  informed 
decisions  about  commtmity  job  training 
needs  and  the  future  direction  of  local 
JTPA  training.  In  addition,  the 
prohibition  of  EGA  should  not  be  taken 
to  prohibit  ordinary  employer  outreach 
and  job  development  activities. 

Section  141(q)  of  the  Act  also 
includes  a  prohibition  on  foreign  travel. 
A  number  of  comments  were  received 
requesting  that  the  prohibition  in  the 
interim  fijoal  regulations  on  using  tide  I. 
II,  or  ni  funds  for  fraeign  travel  be 
narrowed.  While  the  Department  agrees 
that  allowing  foreign  travel  would  be 
beneficial  with  the  implementation  of 
NAFTA,  it  was  clearly  the  intent  of  the 
Act  to  restrict  the  use  of  funds  for 
economic  development  and  related 
activities.  However,  other  foreign  travel 
necessary  to  the  conduct  of  JTPA 
program  may  be  allowable;  therefore, 
§  627.225(a)  is  revised  to  clarify  that  the 
prohibition  on  foreign  travel  applies  to 
economic  development  and  related 
activities  prohibited  by  the  Act 

A  commenter  was  concerned  that  a 
prohibition  on  foreign  travel  wovdd 
prohibit  staff  from  Territorial  or  Freely 
Associated  States  recipients,  such  as 
American  Samoa  and  Micronesia,  from 
traveling  to  a  State.  While  the  narro%ver 
interpretation  of  prohibited  foreign 
travel  described  above  should  resolve 
this,  the  Department  wants  to  clarify 
that,  under  section  4(22).  such 
recipients  are  considered  States  for 
JTPA  purposes  and  as  such,  inter- 
recipient  travel  Avould  not  be  considered 
foreign  travel. 

Several  commenters  requested 
clarification  about  what  cost  categories 
the  remaining  allowable  EGA  should  be 
charged.  To  clarify,  there  are  no 
allowable  employment  generating 


activities  available  under  JTPA.  The 
allowable  activities  discussed  in  this 
section  are  otherwise  authorized 
activities  and  should  be  charged  to  the 
category  of  benefit  detenuineMi  with 
guidance  provided  by  the  Governor. 

Dispiacement 

The  provisions  in  the  regulations  have 
not  been  substantially  changed  from  the 
prior  §  629.4  and  closely  reflect  the 
provisions  of  section  143(b)  of  the  Act. 
No  comments  were  made  on  this  section 
and  no  changes  are  made. 

General  Program  Requirements 

Section  627.235  of  the  interim  final 
rule  sets  forth  some  general  program 
requirements  for  the  JTPA  program, 
including  specific  reference  to  the 
provisions  of  sections  141. 142.  and  143 
of  the  Act,  reference  to  the  selective 
service  requirements  of  the  Act, 
continuation  of  the' requirement  for 
timely  enrollment;  and  the  new 
requirements  of  section  1 24  of  the  Act 
regarding  the  imposition  of  State  and 
SDA  requirements. 

A  few  commenters  suggested  setting 
forth  extensive  procedures  regarding  the 
appropriate  consultation  and 
concurrence  of  organized  labor.  The 
Department  believes  that  the  provisions 
of  the  Act,  though  somewhat  revised, 
are  clear  and  that  in  most  instances 
SDA's  and  others  have  developed 
procedures  for  ensuring  that  labor  is 
consulted,  as  appropriate,  in  the 
development  of  training  programs,  and 
that  the  affected  labor  organization 
concurs  in  writing  with  braining 
agreements  when  there  is  a  collective 
bargaining  agreement,  even  if  it  is  not 
impaired.  In  the  years  since  the 
inception  of  JTPA,  this  has  not 
systematically  emerged  as  an  issue. 
Accordingly,  the  final  rule  is  not 
changed. 

One  commenter  suggested  that  the 
only  aliens  who  should  be  eligible  for 
JTPA  participation  are  permanent  . 
resident  aliens.  The  commenter's 
reasoning  is  that  to  serve  other  aliens  in 
the  Unit«l  States  on  a  temporary  basis 
would  waste  scarce  JTPA  resources.  The 
nondiscriminaticHa  provisions  of  section 
167  of  the  Act  set  forth  the  requiremeints 
for  the  participation  of  individuals  who 
may  not  be  citizens  of  the  United  States, 
including  those  who  are  not  permanent 
resident  aliens.  The  final  rule  is  not 
changed. 

A  commenter  suggested  that  this 
section  be  revised  to  indicate  that  JTPA 
is  not  an  entitlement  program.  The 
Department  believes  that  the  provisions 
of  sections  204(c)(5),  264(d)(6)  of  the 
Act  and  §  628.525  of  the  interim  final 
rule  adequately  address  this  subject  by 


making  it  clear  that  neither  eUgibility 
nor  participation  in  a  JTPA  program 
creates  an  entitlement  to  services.  The 
final  rule  is  not  changed. 

Several  commenters  requested 
clarification  of  when  the  "45-day  clock" 
in  paragraph  (c)  begins  for  ptirposes  of 
enrolhnent  into  JTPA.  particularly  in 
light  of  the  new  program  requirements 
for  targeting  and  assessment.  The 
Department  agrees  that  such  guidance 
would  be  helpful  and  the  final  rule  is 
changed  to  indicate  that  the  clock  ' 
begins  with  the  date  of  eligibility 
determination. 

In  connection  with  the  requirements 
of  paragraph  (e).  some  commenters 
questioned  the  method  for  determining 
whether  a  requirement  which  is  a  rule, 
regulation,  policy,  or  performance 
standard  is  impeded  by  a  State  or  an 
SDA.  This  question  is  raised 
particularly  when  the  Act  or  these 
regulations  may  require  the  Governor  or 
SDA  to  develop  such  a  requirement.  In 
general,  any  requirement  that  is  issued 
beyond  the  actual  text  of  the  Act  or 
these  regulations  should  be  identified  to 
the  source  (State  or  SDA)  that  issues  it. 
This  guidance  applies  only  to 
requirements  that  are  not  specifically 
called  for  (i.e..  "the  Governor  shall':'  or 
"the  SDA  shall")  by  the  Act  or  these 
regulations.  Note  that,  for  these 
purposes,  the  term  SDA  as  used  here 
includes  any  entity  empowered  to  act 
for  the  SDA  including  the  grant 
recipient,  administrative  entity  or  the 
private  industry  coimcil.  See  also  the 
discussion  of  §627.200  above.  The  final 
rule  is  changed  to  indicate  that  it 
applies  to  State  and  SDA  requirements 
that  are  in  addition  to  those  of  the  Act 
and  regulatioiu. 

On-the-job  Training  (OfT) 

Section  627.240  of  the  interim  final 
regulations  sets  out  requirements 
pertaining  to  the  on-the-job  training 
(OJT)  activity  authorized  at  sections 
204(b).  253(a).  314(d)  and  in  title  IV  of 
the  Act.  The  interim  final  regulations 
dealt  with  a  few  broad  areas  related  to 
OJT.  such  as  the  duration  of  OJT.  OJT 
payments,  contracts  for  OJT.  employer 
and  participant  eligibility,  as  well  as  a 
definition  of  OJT.  Many  of  the 
commenters  observed  that  the 
requirements  for  OJT  have  become  so 
burdensome  as  to  make  OJT  no  longer 
a  viable  JTPA  training  option.  The  1992 
Amendments  made  a  number  of  changes 
in  the  requirements  for  OJT  programs 
which  are  implemented  in  these 
regulations.  These  changes  were  aimed 
at  eliminating  perceived  abuses  in  OJT 
programs.  While  it  is  true  that  these  new 
requirements  do  limit  some  flexibitity  in 
operating  OJT  programs,  the  Department 


does  not  agree  that  the  new 
requirements  in  any  way  make  OJT  a 
less  desirable  or  feasible  training  option. 
Indeed,  the  Department  believes  that 
OJT  is  an  important  training  vehicle  for 
the  JTPA  program.  As  demonstrated  by 
The  National  JTPA  Study  (December 
1994) ,  OJT  provided  "die  most 
Consistent  positive  program  impacts  on 
the  earnings  of  adults  *  *  •.Both 
women  and  men  in  this  subgroup 
enjoyed  large  positive  earnings  gains 
that  were  statistically  significant  and 
sustained  throughout  the  30-month 
follow-up  period."  The  Department 
believes  that  entities  which  deliver  OJT 
will  find  that  these  final  regulations  set 
forth  only  those  requirements  which  are 
necessary  to  preserve  the  integrity  of  the 
OJT  activity  and  to  ensure  that  it 
remains  an  effective  training  tool. 

With  regard  to  die  definition  of  OJT 
in  paragraph  (a),  it  is  essential  to 
reco^ize  that  by  using  OJT,  the  JTPA 
system  is  purchasing  occupational 
training  needed  by  a  participant — often 
training  not  elsewbere  available,  which 
is  provided  through  employment  that 
will  usually  continue  with  the  employer 
after  the  training  is  completed.  (Note  the 
provisions  of  paragraph  (a)(2)  of  the 
final  rule  regarding  placement  of  OJT 
participants  with  other  employers).  The 
objective  of  OJT  is  not.  as  suggested  by 
some  commenters.  to  subsidize  wages  or 
to  reduce  an  employer's  wage  costs,  but 
to  purchase  training  and  to  provide  an 
opportunity  for  JTPA  participants  that 
they  might  not  otherwise  have.  The 
contents  of  paragraph  (a)  are 
reorganized  into  three  subordinate 
paragraphs  for  better  clarity.  Language  is 
added  in  a  new  paragraph  (a)(1)  to 
clarify  the  definition  of  OIT  by:  (1) 
Making  reference  to  the  ISS  as  part  of 
the  process  for  determining  whether  dn 
individual  should  be  offered  OJT.  (2) 
making  specific  reference  to  the  OJT 
agreement,  and  (3)  making  specific 
reference  to  the  principle  that  the 
purpose  Of  the  OJT  arrangement  is  to 
purchase  trairiing  in  exchange  for 
reiihbursement  of  the  employer's 
extraordinary  costs. 

By  far  the  most  prevalent  comment  on 
the  interim  final  rule  was  that  the 
Department  needed  to  clarify  the 
provisions  relating  to  the  liinitations  on 
the  duration  of  OfT  which  were 
contained  in  paragraph  (b)  of  the 
interim  final  rule.  The  final  rule  clarifies 
the  durational  rules  for  OJT.  The  basic 
rule  is  that  OJT  is  to  be  for  the  length 
of  time  normally  needed  for  training  to 
acquire  the  skills  needed  to  perform  the 
occupation  up  to  a  6-month  length  of 
training.  OjT  may  not  exceed  that  6 
month  maximum  training  period  except 
in  rases  in  which  the  training  is  less 


than  full  time  and  the  training  period 
will  exceed  6  calendar  months.  In  that 
case,  OJT  may  not  exceed  500  hours.  To 
more  clearly  convey  these  rules, 
paragraph  (b)(1)  is  broken  into  four 
subordinate  paragraphs.  Paragraph  (b)  is 
also  reordered  for  greater  clarity.  Six 
months  of  training  is  defined  as  the 
amount  of  time  an  employee  would 
work  on  a  regular  or  full-time  basis  in 
the  occupation  for  which  the  OJT 
contract  is  written  in  a  6  month  period. 
If  the  training  period  is  shorter,  the 
training  time  is  still  considered  to  be  the 
amount  of  time  an  employee  would 
work  on  a  regular  or  full-time  basis  for 
that  period. 

Commenters  observed  that  OJT 
contracts  were  usually  written  in  terms 
of  hours  and  wondered  how  this  related 
to  the  6-month  limitation.  The 
Department  wishes  to  promote  local 
discretion  in  developing.OJT  contracts; 
therefore,  the  regulations  do  not 
prescribe  a  particular  time  category  by 
which  SDA's  designate  the  6-montb 
period,  so  long  as  the  designation  is 
consistent  with  the  purpose  of  the 
statutory  limitation.  For  example,  the  6- 
month  training  period  may  be  expressed 
in  the  number  of  hours  (usuallv  not 
more  than  1.040  working  hours),  davs 
(180  days),  or  weeks  (26  weeks  in  6 
months)  that  an  individual  would  work 
full-time  in  a  6-month  period.  Contracts 
for  OfT  which  are  expressed  in  any  of 
these  ways  will  be  acceptable.  In 
simplest  terms,  an  OJT  employee  vi  ho- 
enters  employment  on  May  1  and  works 
continuously  on  a  full-time  basis  on  the 
OJT  occujMtion  would  complete  6 
months  of  training  on  October  31 . 
Whatever  time  category  the  SD.\ 
chooses  to  use  to  designate  the  duration 
of  the  OJT  contract,  it  should  treat  any 
adjustments  (such  as  those  provided  for 
in  the  discussion  below)  in  the  same 
terms,  so  if  there  is  an  adjustment  for 
illness  to  a  contract  written  in  working 
hours,  the  adjustment  will  be  made  in 
working  hours,  not  weeks  or  davs. 

If  the  on*  period  is  interrupte'd  for  a 
full  day  or  more  by  events  bevond  the 
OfT  trainee's  or  the  employer's  control, 
such  as  holidays,  illness,  plant  " 
downtime,  or  strike,  such  time  may  be 
added  to  the  original  period.  Thus, 
using  the  time  period  of  the  above 
example,  if  an  OJT  participant  is  in  OJT 
to  learn  a  machine  operation  but  is  ill 
for  10  working  days  (approximately  80 
working  hours,  two  working  weeks,  or 
one-half  of  a  working  month)  the  OJT 
period  may  end  approximately 
November  11  through  November  15 
(instead  of  October  31)  depending  on 
how  duration  is  designated  in  the 
contract.  (The  employer  would  not  be 
reimbursed  for  the  period  in  which  the 
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participant  is  not  in  the  OJT 
occupation.)  The  objective  of  this  rule  is 
to  assure  that  the  participant  receives 
the  full  period  of  training  (up  to  6 
months)  in  the  occupation  for  which  the 
OJT  contract  is  written.  This  rule,  of 
course,  apphes  only  to  time  that  a 
participant  was  scheduled  to  spend  in 
the  actual  OJT  activity.  It  does  not  apply 
to  any  of  the  participant's  other 
activities,  either  in  training  or  outside  of 
their  OJT  employment. 

Several  commenters  expressed  the 
concern  that  the  regulations  were  too 
prescriptive  in  requiring  OJT  in  higher 
skilled  occupations.  The  language  of 
§  627.240(b)(2)  of  the  interim  final  rule 
was  merely  intended  to  encourage  the 
use  of  OJT  in  higher  skilled 
occupations.  Language  is  added  to  the 
redesignated  §  627.240(b)(5)  to  make 
this  clear.  Other  commenters  were 
concerned  that  the  6-month  limitation 
was  inconsistent  with  providing 
training  in  very  high  skilled 
occupations.  The  Department  agrees 
that  ihere  are  some  higher  skilled 
occupations  for  which  OJT  training  may 
not  be  available  because  of  the  6-month 
limitation.  Nevertheless,  that  limitation 
is  statutory  and  cannot  be  ignored.  The 
Department  believes  that  there  are  still 
a  number  of  higher  skilled  occupations 
for  which  OJT  is  appropriate  and  that  it 
is  consistent  with  both  the  nature  of  OJT 
and  with  the  intent  of  the  Act  that  States 
and  SDA's  seek  to  use  OJT  to  provide 
training  in  those  kinds  of  occupations. 
Therefore,  the  language  encouraging 
OJT  in  higher  skilled  occupations 
remains  in  the  final  regulation.  The 
Department  wishes  to  acknowledge 
several  comments  by  noting  that,  while 
it  encourages  OJT  in  high-skilled 
occupations,  this  is  not  a  strict 
requirement.  Also,  while  OJT  contracts 
may  recognize  training  times  that  are 
longer  than  6  months,  JTPA 
reimbursement  to  the  employer  is 
limited  to  6  training  months. 

A  number  of  commenters  wanted  to 
know  how  the  500  hour  exception  to  the 
6-month  limitation  works.  First  of  all,  it 
should  be  repeated  that  the  overall 
limitation  on  the  duration  of  OJT  is  6 
months,  not  500  hours.  This  exception 
will  apply  in  only  a  limited  number  of 
situations,  such  as  in  the  cases  of 
individuals  who  are  disabled,  who  have 
limited  employment  availability  due  to 
child-care  or  other  needs,  or  who  must 
work  a  limited  or  part-time  schedule. 
The  final  rule  makes  it  clear  that 
individuals  who  have  not  received  500 
hours  of  OJT  within  6  months  may 
receive  499  hours  of  OJT,  even  if  this 
results  in  OJT  in  excess  of  the  6-month 
duration.  The  499  hour  figure  is  used 
because  it  reflects  the  "less  than  500 


hours"  language  contained  in  the  Act. 
For  example,  if  an  individual  works  for 
15  hours  a  week  and  6  months  later  has 
only  been  in  training  for  about  360 
hours  (roughly  60  hours  a  month  for  6 
months),  the  participant  could  be 
continued  in  OJT  for  up  to  another  139 
hours.  The  objective  is  to  assure  that 
participants  who  must  work  limited  or 
part-time  schedules  receive  up  to  499 
hours  of  OJT,  in  situations  when  up  to 
499  hours  of  training  is  appropriate. 

In  response  to  a  comment  that  the 
interim  final  rule  unnecessarily  requires 
that  the  regular  training  duration 
provided  for  in  a  standard  reference  be 
reflected  in  the  participant's  ISS,  the 
final  rule  provides  that  the  training  time 
for  OJT  must  be  reflected  in  the  ISS  only 
when  the  training  time  varies  from  the 
average  training  time  for  the  occupation, 
using  the  methodology  adopted  for 
computing  training  time.  Thus,  when 
greater  or  lesser  OJT  periods  than  those 
provided  in  standard  reference  works 
are  necessary,  the  variation  must  be 
reflected  in  the  participant's  ISS. 

Several  commenters  noted  that  the 
language  in  paragraph  (c)(1)  of  the 
interim  final  rule  regarding  employer 
payments  is  more  restrictive  than  the 
provisions  in  the  Act.  In  response  to 
these  comments,  the  final  rule  is  revised 
to  use  the  language  of  the  Act,  which 
provides  that  payments  shall  not 
average  more  than  50  percent  of  the 
wages  paid  by  the  employer  to  such 
participants.  This  change  provides  the 
SDA  with  some  fiexibility  in  structuring 
OJT  contracts  with  an  individual 
employer  for  multiple  participants. 
Compliance  with  the  statutory 
requirement  is  based  upon  the  total 
allowable  wage  base  (i.e.,  regular  wages 
and  scheduled  increases  reflected  in  the 
contract)  for  all  JTPA  participants. 
Additionally,  in  response  to  comments 
which  questioned  the  wage  basis  for 
OJT  reimbursement,  the  final  rule 
clarifies  in  paragraph  (c)(2)(ii),  that  OJT 
reimbursement  may  be  based  upon 
regular  pay  and  scheduled  increases, 
and  not,  as  provided  in  paragraph 
(c)(2){iii),  on  overtime,  shift  differential 
or  other  premium  pay.  The  Department 
believes  that  regular  pay  and  regular 
scheduled  pay  increases  reflect  the 
wages  specified  in  the  Act  and  that 
overtime  and  shift  differential  do  not 
imply  a  greater  level  of  training  cost  to 
the  employer.  Finally,  to  clarify  a 
longstanding  issue  in  regard  to  OJT, 
paragraph  (c)(2)(iv)  indicates  that 
payments  are  not  to  be  based  on  time 
when  the  participant  is  not  in  training 
such  as  on  holidays.  Such  time  may  also 
be  excluded  from  the  calculation  of  the 
duration  of  OJT. 


Section  141(g)(1)  of  the  Act  provides 
that  payments  to  employers  "are 
deemed  to  be"  in  compensation  for  the 
extraordinary  costs  associated  with 
training  JTPA  participants.  Section 
141(g)(3)(A)  of  the  Act  provides  that 
each  contract  "specify  the  types  and 
duration  of  on-the-job  training  and  other 
services  to  be  provided  in  sufficient 
detail  to  allow  for  a  fair  analysis  of  the 
reasonableness  of  proposed  costs 
*  *  *."  This  latter  requirement  was 
reflected  in  the  interim  final  rule.  Some 
commenters  raised  a  cuestion  about  the 
apparent  conflict  between  these 
provisions,  and  the  Department  wishes 
to  clarify  this  area.  The  final  rule 
prohibits  the  imposition  of  a 
requirement  on  employers  to  document 
extraordinary  costs.  The  Department 
believes  that  payments  to  employers 
should  not  produce  a  recordkeeping 
burden  on  employers  by  requiring  the 
documentation  of  extraordinary  costs 
that  would  unnecessarily  make  OJT  a 
less  desirable  training  option. 

The  purpose  of  §  627.240(d)(1)  of  the 
interim  final  rule  was  to  reflect  the 
requirements  of  section  141(g)(3)  of  the 
Act.  It  was  not  intended  to  require 
specific  documentation  of  an  employer's 
extraordinary  costs.  The  Department 
views  the  final  rule  as  requiring  no  more 
recordkeeping  of  an  employer  than  is 
already  required  of  the  employer  for 
other  purposes,  (e.g.,  an  employer 
would  have  to  maintain  payroll  records 
to  demonstrate  that  a  participant 
worked  the  number  of  hours  that  were 
billed,  but  payroll  records  are  already 
required  to  be  kept  for  a  variety  of  other 
federal  and  state  purposes).  Rather,  the 
Department  believes  that  the  intent  of 
this  requirement  is  that  the  contract 
accurately  reflect  the  basis  for  the 
contract  costs,  including  the  number  of 
participants,  occupations,  wage  rates, 
training  content  and  the  duration  of 
training,  provisions  for  adjustment 
(such  as  scheduled  wage  increases),  and 
the  basis  for  any  other  payments  (such 
as  separately  scheduled  classroom 
training  as  described  in  paragraph  (d)(4) 
of  this  section). 

The  final  rule  is  revised  to  clarify  this 
requirement  by  removing  the  confusing 
language  regarding  the  analysis  of  the 
reasonableness  of  costs  and  by  reflecting 
the  minimum  criteria  that  will  be 
necessary  to  make  the  reasonableness 
analysis. 

Several  commenters  thought  that  the 
requirements  in  paragraph  (d)(2)  that 
the  OJT  agreement  provide  information 
on  the  training  by  skill  area  or  task  was 
too  prescriptive.  These  requirements 
have  been  removed  in  the  final  rule. 

In  addition,  in  response  to  a  commoni 
seeking  clarification  of  the  meaning  of 
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"types"  of  OJT.  this  language  is 
removed  in  the  final  rule  to  eliminate 
confusion.  The  idea  behind  this 
language  was  simply  to  capture  other 
kinds  of  training,  sudi  as  classroom 
training,  that  will  be  provided  in  the 
course  of  the  OJT  training  period.  The 
more  specific  language  in  the  final  rule 
vnll  capt\ire  the  same  information. 
Finally,  this  discussion  does  not  affect 
the  requirements  for  bnAer  contracts  in 
which  there  is  to  be  an  adequate 
reflection  of  the  work  performed  by  the 
broker. 

Section  627.240(f)  of  the  final  rule 
provides  that  JTPA  participants  must  be 
assessed  and  that  OJT  must  be 
determined  in  the  ISS  to  be  a  suitable 
training  vehicle.  Tliis  provision  is  also 
applicable  if  the  participant  is  referred 
to  JTPA  by  an  employer.  If  the 
participant  is  determined  not  to  be 
suitable  for  OJT  or  for  the  OJT  slot 
available  from  the  specific  employer, 
the  participant  is  not  eUgible  for  OJT 
with  that  employer. 

A  conunenter  sought  clarification  of 
§  627.240(f)(3)  regarding  OJT  with  a 
participant's  previous  employer, 
particularly  in  connection  with 
"upgrading".  This  paragraph  is 
intended  to  address  a  perceived  abuse  of 
the  OJT  activity  in  which  the  JTPA 
program  provides  OJT  assistance  to  an 
employer  to  "train"  a  previous 
employee  who  had  been  laid  off  or 
separated  when  the  projXMed 
participant  already  has  the  skills 
required  for  the  job.  The  training  is  in 
the  same  occupation  for  virtually  or 
nearly  the  same  work.  In  view  of  the 
limited  availability  of  JTPA  funds  and 
services,  individuals  previously 
employed  by  or  recently  hired  by  the 
employer  prior  to  referral  to  JTPA 
should  not  normally  be  enrolled  in 
JTPA-funded  OJT.  In  order  to  conduct 
skill  "upgrading",  which  is  allowable 
under  section  204(b)(l)(L)  of  the  Act, 
and  retraining,  conditions  for  ehgibility 
and  participation  must  be  met  and  there 
must  be  a  demonstrable  difference 
between  the  job  and  skill  requirements 
of  the  upgraded  job  into  which  the 
participant  is  being  trained  and  those  of 
the  current  or  prior  job.  The  prohibition 
against  using  OJT  for  "upgrading"  with 
the  participant's  employer  is  maintained 
in  the  final  rule  because  the  Department 
believes  that  the  JTPA  program  should 
not  unnecessarily  subsidize  an 
employer's  normal  workforce  training 
expenses.  Paragraph  (0(3)  is  revised  to 
eliminate  confusion  about  whether  the 
rule  was  intended  to  address  the 
participant's  previous  employer  or  the 
participant's  current  employer.  The 
final  rule  makes  it  clear  that  the 


prohibitioa  applies  to  both  and  that  it 
applies  only  to  OJT. 

Many  commenters  questioned  the 
specific  provisions  of  §  627.240(g)(1)  of 
the  interim  final  regulations  which 
require  that  an  OJT  "employer  who  had 
two  or  more  previous  OJT  ccHitracts" 
and  exhibited  a  pattern  of  failing  to 
provide  long  term  employment  would 
be  ineligible  for  other  OJT  contracts. 
They  pointed  out  that  it  is  not  possible 
to  establish  a  "pattern"  with  two  cases. 
In  response  to  Uiese  comments,  the  final 
rule  is  revised  to  reflect  Congress'  intent 
that  empl(^ers  who  fail  to  offer 
continued  employment,' unless  there  is 
an  acceptable  reason,  should  not  receive 
additional  OJT  contracts  and  that  the 
State  must  issue  procedures  to 
implement  this  requirement.  The  JTPA 
program  should  not  be  used  to 
underwrite  an  employer's  labor 
turnover.  The  Department  points  out 
that  the  provision  in  the  interim  final 
rule  specified  two  contracts  because,  by 
definition,  to  have  a  pattern  there  must 
be  more  than  one.  The  Department 
accepts  that  there  may  be  instances  in 
which  a  policy  may  use  tis  few  as  two 
contracts,  or  more  than  two,  to  estabhsh 
a  pattern  and  will  accept  reasonable 
interpretations  of  what  constitutes  a 
pattern.  The  Department  chooses  not  to 
specify  what  constitutes  a  pattern  and 
leaves  that  decision  to  the  State.  In  the 
final  rule.  §627. 240(g)  is  redesignated 
§  627.240(h). 

A  number  of  commenters  objected  to 
the  provisions  in  the  interim  final  rule 
that  required  on-site  monitoring  of  each 
OJT  contract  and  on-site  monitoring  by 
an  OJT  brokering  contractor  before 
making  payments.  The  Department 
acknowledges  these  concerns  and 
revises  these  monitoring  requirements. 
The  final  rule  removes  the  prescriptive 
requirements  for  monitoring  each 
contract  and  specifies  that  recipients 
and  subrecipients  are  required  to 
conduct  periodic  on-site  monitoring  of 
OJT  employers.  The  requirements 
pertaining  to  the  areas  to  be  verified 
through  monitoring  remain  the  same.  In 
addition,  the  monitoring  requirements 
for  brokering  OJT  contractors  remain  the 
same  since  they  are  requirements  of  the 
Act. 

In  response  to  several  comments 
which  argued  in  favor  of  providing  OJT 
through  employment  agencies,  the  final 
rule  also  provides  a  clarification  of  the 
conditions  under  which  employment 
agencies  and  employee  leasing  agencies 
may  be  eligible  for  OJT  agreements.  The 
purpose  of  OJT  is  to  provide  training 
through  an  employer,  not  to  subsidize 
wages  or  reduce  agency  costs.  Thus,  the 
final  rule  indicates  that  OJT  agreements 
with  employment  and  employee  leasing 


agencies  are  to  specify  the  employer  that 
provides  the  traming  and  the  entity  to 
be  reimbursed  the  costs  of  training.  Note 
that  the  word  "temporary"  is  deleted 
from  the  rule  since  the  term 
"employment  agency"  includes 
agencies  that  may  arrange  employment 
on  less  than  a  fuU-time  basis. 

Work  Experience 

The  provisions  of  §  627.245  of  the 
interim  final  rule  set  forth  requirements 
pertaining  to  work  experience.  The 
work  experience  activity  is  related  to 
other  activities  in  which  there  is  work- 
based  training,  such  as  entry 
employment  experience  and  limited 
internships,  but  the  activities  may  differ 
due  to  the  circumstances  of  the  work 
experience  assignment  Such 
circimistances  could  include  whether 
the  participant  is  an  adult  or  a  youth, 
whether  the  host  employer  is  pubUc, 
private  non-profit,  or  private  for-profit, 
whether  an  employer-employee 
relationship  is  established,  and  whether 
there  is  an  expectation  of  continued 
employment,  or  whether  the  activity  is 
a  short-term  training  opportimity.  For 
example,  entry  employment  experience 
and  limited  internship  in  the  private 
sector  are  not  allowable  activities  for 
adults.  "Work  experience"  is  available 
only  in  the  pubhc  or  private  non-profit 
sector.  The  Department  acknowledges 
the  relationship  among  these  activities 
but  chooses  not  to  provide  specific 
definitions  beyond  that  for  work 
experience  so  as  not  to  arbitrarily  limit 
development  of  types  of  work-based 
training  activities.  The  Department 
wishes  to  encourage  a  variety  of 
approaches  to  these  activities.  For  that 
reason,  §  627.245(a)  is  revised  by 
deleting  the  reference  to  Umited 
internships  and  entry  employment 
experience. 

The  definition  of  work  experience 
clarifies  that  work  experience  is 
primarily  a  training,  not  an 
emplo\Tnent.  assignment.  The  words 
"employing  agency"  are  removed  from 
the  interim  final  rule  to  address  the 
concern  that  work  experience 
automatically  establishes  an 
employment  relationship. 

A  few  commenters  noted  that  the 
provisions  of  paragraph  (b)  of  the 
interim  final  rule  that  dealt  with  the 
types  of  individuals  for  which  work 
experience  would  be  "suitable"  did  not 
adequately  reflect  the  circumstances 
under  which  it  would  be  appropriate  to 
use  work  experience.  The  final  rule  is 
revised  to  delete  this  characterization  of 
the  individuals  for  whom  worie 
experience  is  appropriate.  The 
paragraph  now  only  states  how  work 
experience  is  to  be  designed. 
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In  response  to  comments  criticizing 
the  limitations  on  the  duration  of  work 
experience,  entry  employment 
experience,  and  limited  internships,  the 
Department  has  decided  to  remove  the 
limitations.  The  Department  believes 
that  this  change  will  permit  the 
development  of  activities  that  may 
better  meet  the  individual  needs  of 
participants  and  the  final  rule  indicates 
that  this  should  be  reflected  in  the  ISS. 
The  Department  expects  that  discrete 
periods  of  work  experience 
participation  will  be  Umited  in 
duration;  although,  in  response  to 
comments  and  in  recognition  of 
successful  program  models,  the 
Department  acknowledges  that  an 
individual  may  benefit  from 
participation  in  multiple  work 
experience  opportimities. 

Many  commenters  asked  for  removal 
or  revision  of  the  provision  that  work 
experience  is  suitable  for  individuals 
who  have  been  "out  of  the  labor  force 
for  an  extended  period  of  time  *  *  *." 
They  pointed  out  that  this  is  difficult  to 
interpret,  may  vary  depending  on  the 
previous  experience  and  other 
characteristics  of  the  participant,  and  is 
the  kind  of  provision  that  could 
ujinecessarily  lead  to  varying 
interpretations  and  audit  exceptions. 
The  final  regulations  provide  only  that 
work  experience  should  promote  the 
development  of  good  work  habits  and 
basic  work  skills.  In  addition,  it  is  the 
Department's  belief  that  the  work 
experience  activity  provides  an 
excellent  opportunity  to  provide  non- 
traditional  employment  opportimities, 
in  a  variety  of  settings,  for  women  and 
youth. 

,  Several  commenters  suggested  that 
the  prohibition  of  work  experience  in 
title  III  be  removed  or  revised.  Since 
title  in  dislocated  workers  generally 
have,  by  definition,  previous 
employment  under  which  work  habits 
and  basic  work  skills  are  developed,  the 
provision  in  the  interim  final  rule  is  not 
revised. 

Finally,  a  few  commenters  asked  for 
clarification  of  the  requirement  that 
work  experience  be  combined  with 
basic  or  occupational  skills  training — 
particularly  in  Ught  of  one  of  the 
examples  provided  in  §  628.535.  This  is 
addressed  in  the  discussion  of 
§  628.535,  but  by  way  of  general 
guidance,  the  prohibition  may  not  be 
addressed  by  combining  work 
experience  with  any  of  the  other 
proscribed  stand-alone  activities  such  as 
job  search  or  job  club. 


Subpart  C— Payments.  Supportive 
Services.  Benefits,  and  Working 
Conditions 

A  number  of  comments  were  received 
on  Subpart  C  of  the  interim  final  rule. 
Payments,  Benefits  and  Working 
Conditions.  The  Department  has 
rethought  its  positions  in  response  to 
these  comments  and  the  final  rule 
contains  a  considerable  number  of 
changes.  Subpart  C  is  revised,  retitled, 
and  renumbered.  The  following 
discussion  is  intended  to  clari^'  the 
Department's  position  on  payments  and 
supportive  services  and  identifies  the 
changes  from  the  interim  final  to  the 
final  regulations.  In  keeping  with  the 
Amendments'  emphasis  on  targeting 
services  to  the  hardest-to-serve  and  the 
need  for  longer-term  interventions, 
these  regulations  clarify  the  widened 
array  of  payments,  supportive  services, 
benefits  and  working  conditions 
available  or  required  under  the 
Amendments. 

The  Amendments  provide  for 
comprehensive  supportive  services  and 
for  their  allocation  to  the  training- 
related  and  supportive  service  cost 
category.  The  regulations  implement 
these  provisions  and  also  provide  for 
clarification  of  the  various  types  of 
payments  for  title  II  programs.  Some 
payments  can  be  allocated  to  the 
training-related  and  supportive  services 
cost  category  while  others  can  be 
allocated  to  the  training  cost  category. 
The  treatment  of  specific  expenditures 
is  provided  for  at  §  627.440  of  these 
regulations. 

Service  Strategy  Overview 

A  number  of  commenters  expressed 
confusion  regarding  appropriate 
documentation  procedures  and 
requested  clarification  on  the 
requirements  and  the  mechanisms  for 
providing  payments  and  supportive 
services  to  participants.  Several 
commenters  suggested  that  while  the 
legislation  clearly  intended  to  increase 
supportive  services  and  payments,  the 
requirements  in  the  interim  final 
regulations  would  probably  limit  their 
usage.  In  response,  the  final  rule  is 
revised  to  minimize  the  amount  of 
documentation  necessary  to  establish  an 
individual's  need  for  supprortive 
services  and  payments  while 
maintaining  the  necessary  safeguards  to 
prevent  misuse  of  program  funds. 

The  final  rule  is  revised  to  permit  a 
simplified  service  strategy.  For  example, 
uinder  title  II,  it  is  intended  that  a 
participant,  based  upon  the  needs 
identified  in  the  objective  assessment 
and  recorded  in  the  ISS,  will  be 
provided  or  the  program  will  arrange  for 


the  necessary  payments  and  supportive 
services  to  enable  the  participant  to 
meet  the  goals  set  out  in  the  ISS.  The 
necessary  payments  and  supportive 
services  may  be  provided  or  paid  for  in 
different  ways.  For  example, 
participants  may  receive  a  payment 
from  a  training  activity,  such  as  an 
employer-paid  wage  for  OJT,  or  work- 
based  training  payment  for  work 
experience  which  may  be  counted 
toward  meeting  their  needs  in  addition 
to  other  supportive  services  like  child 
care.  Participants  may  also  receive 
supportive  services,  such  as  financial 
assistance  under  title  II  that  will  provide 
for  the  participant's  general  welfare.  If 
the  participant  has  additional  specific 
needs  not  met  by  the  supportive 
services,  including  a  need  for  financial 
assistance,  title  II  further  provides  for  an 
individually  determined  needs-based 
payment  may  be  made  to  the 
participant. 

The  final  regulation  provides  for 
significantly  different  documentation 
requirements  than  did  the  interim  final 
rule.  An  individual  determination  of 
need,  over  and  above  what  normally 
occurs  in  the  objective  assessment  and 
ISS,  is  not  required  to  justify  the 
provision  of  any  supportive  service. 
When  a  participant  is  given  money 
rather  than  a  voucher  for  a  supportive 
service,  SDA's  and  SSG's  need  not 
ensure  that  the  payment  is  exactly  equal 
to  the  participant's  expenditure.  "The 
policy  of  the  SDA  or  SSG  may  allow  for 
a  fixed  reimbursement  or  a  schedule  of 
different  reimbursement  amounts  for  a 
type  of  service,  however,  the  policy 
must  provide  the  rationale  for  such 
amounts.  Under  title  II,  if  the  objective 
assessment  and  the  ISS  indicate  that  a 
needs-based  payment  is  also  necessary, 
then  that  determination  will  be 
sufficient  to  make  the  payment.  A 
payment  may  then  be  made  in 
accordance  with  a  locally  developed 
pohcy  and  recorded  in  the  ISS  along 
with  the  other  services  provided. 
Changes  to  reflect  this  strategy  are  made 
throughout  §§627.305  and  627.310  of 
the  final  rule. 

Shifting  to  more  specific 
recommendations,  in  response  to 
comments  that  the  supportive  services 
section  be  separated  from  the  benefits 
and  working  conditions  section,  the 
supportive  services  regulations  are  now 
found  under  §  627.310,  while  benefits 
and  working  conditions  are  now 
addressed  under  a  new  §  627.315. 
Section  627.300  and  the  title  of  subpart 
C  are  also  amended  to  clarify  these 
changes. 

A  comment  was  received  regarding 
the  ability  to  ensure  that  services  were 
provided  equitably.  This  concern  is 


heightened  with  the  reduction  in 
documentation  required  when 
providing  supportive  services  and 
payments.  Therefore,  a  new  provision  is 
added  at  §§ 627.305(a)(3)  and  627.310(d) 
requiring  that  SDA's  ensure,  to  the 
extent  possible,  that  similarly  situated 
participants  receive  similar  pa>Tnents  or 
supportive  services,  as  appropriate. 

Payments 

A  few  conmienters  requested 
clarification  on  when  pajonents  shall 
count  towards  the  determination  of 
income  for  other  programs  that  serve 
JTPA  participants.  To  clarify,  language 
from  section  142(b)  of  the  Act  is  now 
included  in  §  627.305(a)(4).  Any 
payment  under  JTPA,  broadly  defined 
for  this  section  as  any  JTPA  funds 
received  by  a  participant  except  OJT 
wages  (since  OJT  wages  are  paid  by  an 
employer),  shall  not  be  counted  for 
purposes  of  determining  income  for. 
other  Federal  or  federally  assisted 
programs,  except  as  provided  under  the 
Social  Security  Act.  For  example,  the 
Department  of  Housing  and  Urban 
Development  has  issued  a  policy  notice 
(PIH  92-48,  October  16, 1992)  which 
states,  "(Ajll  payments  received  under 
programs  funded  in  whole  or  part  under 
the  Job  Training  Partnership  Act  are 
excluded  from  Animal  Income"  for 
purposes  of  Public  and  Indian  Housing. 
The  major  exception  to  disregarding 
JTPA  income  is  under  title  IV-A  of  the 
Social  Security  Act  which  governs  Aid 
to  Familieiwith  Dependent  Children 
(AFDC).  The  AFDC  regulations  do  allow 
States  flexibility  in  allowing  a 
dependent  child's  JTPA  income  to  be 
disregarded  as  income  for  AFDC 
purposes  (45  CFR  233.20(a)(ll)),"but 
genially,  any  JTPA  payment  to  an  adult 
AFDC  recipient,  except  to  cover  the  cost 
of  child  care,  transportation,  work- 
related  expenses  or  work-related 
services,  is  counted  as  earned  income. 
States  are  encouraged  to  work  with  their 
welfare  departments  in  developing  State 
pohcies  specifically  for  JTPA.  SDA's 
also  are  encouraged  to  coordinate  with 
their  local  AFDC  agency  to  determine 
local  policies  on  income  disregards  and 
to  consider  co-enrollment  with  JOBS, 
where  appropriate,  so  that  the 
participtmt  may  be  aware  of  all  available 
services. 

Section  627.305(a)  is  revised  to 
include  a  new  paragraph  (a)(6)  which 
authorizes  SDA's  to  set  fixeid  levels  for 
payments.  Section  627.305(b)  is 
amended  by  replacing  the  words 
"formula  or  procedure"  with  the  word 
"policy".  These  changes  permit  SDA's 
to  make  needs-related  payments  based 
on  a  payment  schedule  without  any 
other  documentation  than  that  used  to 
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develop  or  support  the  schedule.  Only 
in  cases  in  which  a  participant's  needs 
exceed  the  pajTnents  available  under 
the  payment  schedule  is  any  other 
documentation  or  justification 
necessary.  The  change  in  the  wording  of 
§  627.305(b)  also  is  intended  to  make  it 
clear  that  there  are  no  extraordinary 
documentation  requirements  to  support 
the  SDA's  system  for  payments  above  its 
payment  schedule.  All  that  is  needed  is 
a  reasonable  policy  based  on  the 
circumstances  of  the  local  community. 

Needs-based  payments.  Needs-based 
payments  may  be  made  in 
circumstances  where  fixed  or  scheduled 
supportive  services  fail  to  meet  the 
needs  of  an  individual  to  participate. 
For  example,  if  a  standard 
transportation  reimbursement  is  $2  a 
day  for  participants,  but  a  particular 
participant  must  spend  $10  a  day  to 
commute  to  a  training  program,  this 
need  would  be  identified  in  the 
objective  assessment  and  recorded  in 
the  ISS.  Then  a  needs-based  payment  of 
$8  could  be  made  to  meet  that 
participant's  transportation  needs.  No 
additional  documentation  other  than  the 
transportation  need  identified  in  the 
objective  assessment  and  recorded  in 
the  ISS  is  required  for  the  initial  $2. 
However,  a  specific  notation  of  the 
additional  need  would  be  identified  in 
the  objective  assessment  and  recorded 
in  the  ISS  for  the  $8  needs-based 
payment.  While  this  payment  should  be 
the  amount  "necessary  for 
participation."  it  also  may  be  a 
scheduled  or  fixed  amoimt  (see  the 
discussion  of  supportive  services, 
below,  for  an  additional  discussion  on 
"scheduled"  or  "fixed  amount"),  as 
provided  for  in  the  SDA  policy. 

Incentive  and  bonus  payments.  A 
number  of  comments  were  received 
requesting  that  the  ability  to  use 
incentive  and  bonus  payments  not  be 
limited  to  title  II-C.  Several  commenters 
indicated  they  would  prefer  to  use 
incentive  and  bonus  payments  rather 
than  a  wage  or  training  payment  to 
encourage  participant  performance. 
Since  it  is  important  to  have  tools  to 
reward  participant  accomplishment, 
and  incentive  and  bonus  payments  are 
not  prohibited  in  those  titles,  the  final 
rule  is  amended  to  clarify  that  incentive 
and  bonus  payments  also  may  be  made 
to  participants  imder  titles  II-A  and  II- 
B. 

Approximately  equal  numbers  of 
comments  were  received  requesting  that 
§  627.305(c)  require  that  incentive  and 
bonus  payments  be  based  upon 
attendance  and  performance  as  there 
were  comments  requesting  attendance 
or  performance.  Several  commenters 
thought  that  teaching  life  skills,  such  as 


good  attendance,  is  an  appropriate 
function  of  JTPA  and  should  be 
rewardable.  Because  section  264(c)(2)(D) 
of  the  Act  uses  the  word  "and",  the  final 
regulation  is  revised  to  reflect  the 
statutory  language.  Payments  are  to  be 
reasonable  and  commensurate  with  the 
behavior  being  rewarded.  The  policy  for 
such  a  payment  is  to  be  included  in  the 
SDA  job  training  plan,  which  is 
approved  by  the  Governor.  The 
provisions  of  paragraph  (c)  are  amended 
in  the  final  rule  by  removing  paragraphs 
(c)  (2)  through  (4),  to  reflect  the 
simplification  of  this  topic. 

Training  payments.  To  permit  longer 
term  participation,  §  627.305(d) 
provides  for  training  payments  to  be 
paid  for  certain  title  II  activities,  such  as 
work  experience  and  limited 
internships.  Section  627.305(e)  provides 
for  training  payments  for  participation 
in  other  activities,  such  as  classroom 
training,  if  the  concurrent  work-related 
activity  is  for  more  than  50  percent  of 
the  training  time. 

Several  commenters  indicated  that  the 
work-based  training  requirement  for 
adults  in  classroom  training  combined 
with  work  experience  at  interim  final 
§  627.305(e)(2)  may  not  always  be 
appropriate  and  was  redundant  with 
regard  to  the  requirements  of  section 
204(c)(1)  of  the  Act  on  workplace 
context  and  integration.  Therefore,  the 
Department  encourages  SDA's  to  link 
classroom  training  to  the  work -based 
training  activity,  but  the  condition  for 
making  such  payments  to  adults  that  the 
classroom  training  have  a  workplace 
context  is  removed. 

The  term  "wage"  is  replaced  with 
"training  pajTnent"  or  "training 
payment  for  combined  activity"  to 
reflect  the  rare  circumstances  when  a 
participant  may  not  be  in  an  employee- 
employer  relationship  as  defined  by  the 
Internal  Revenue  Service,  and  also  to 
make  clear  that  the  SDA  may  not  be 
required  to  make  a  payment  equal  to  the 
minimum  wage.  The  minimum  wage 
requirement  still  exists  where 
participants  are  receiving  wages  as 
outlined  in  section  142  of  the  Act.  The 
Department  beUeves  that  payments  in 
most  work-based  training  activities 
should  be  equal  to  or  exceed  the 
minimum  wage  to  better  approximate  a 
work  setting.  With  the  exclusion  of  on- 
the-job  training  and  disaster  relief 
emplojTnent,  this  change  from  "wage" 
to  "payment"  runs  through  the  entire 
payments  section. 

Supportive  Services.  Supportive 
services  are  often  critical  in  sen'ing 
those  most  in  need.  The  use  of 
supportive  services  is  encouraged  to 
enable  the  hard-to-serve  population  to 
participate  in  longer  term  interventions. 
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The  objective  assessment  and,  under 
title  II.  the  ISS,  is  the  basis  for 
determination  of  need  for  a  particular 
suppc»tive  service.  The  major  change  in 
§627.310  is  that  further  docimientation 
of  need  is  not  required.  Supportive 
services  may  be  provided  in-kind, 
through  cash  assistance,  or  by 
arrangement  with  another  human 
service  agency  when  necessary  to  enable 
an  individual  eUgible  for  JTPA  training, 
but  who  cannot  afford  to  pay  for  such 
services,  to  participate  in  )TPA-assisted 
programs.  Several  commenters 
indicated  that  the  administrative 
determination  and  documentation  of 

fiarticipants'  actual  cost,  for  example,  of 
unch  or  transportation,  was  undidy 
burdensome.  Given  the  generally 
narrow  variance  in  cost  for  those 
services,  most  stated  that  a  single  dollar 
amount,  or  a  schedule  of  dollar 
amounts,  would  be  equally  prudent. 
The  Department  agrees  that  such  a 
method  is  acceptable  and  should  be 
outbned  in  the  supportive  services 
poUcy  of  the  SDA  or  SSG.  To  reduce  its 
administrative  burden,  an  SDA  or  SSG 
may  set  fixed  levels  of  bene^t  for 
particular  supportive  services;  e.g.,  an 
SDA  or  SSG  may  reimburse  participants 
who  incurred  transportation  expenses 
with  identical  payments,  regardless  of 
actual  cost  to  an  individual  participant, 
even  though  some  participants  may 
receive  a  payment  above  their  actual 
cost  and  others  may  be  underpaid. 

Section  627.310(a)  sets  fortn  the 
parameters  for  the  provision  of 
supportive  services.  The  preamble  to  the 
interim  final  rule  noted  that  "limited 
supportive  services"  were  permitted  for 
applicants.  A  few  commenters  requested 
that  this  be  stated  in  the  regulations. 
This  provision  can  now  be  found  at 
§  627.310(b).  A  conunent  was  also 
received  requesting  that  the  "limited"  in 
limited  supportive  services  be  defmed. 
The  Department  dedines  to  define 
"limited";  rather,  the  final  rule  is 
revised  to  indicate  that  such  payments 
may  be  made  to  provide  the  applicant 
vtrith  an  opport\mity  to  complete  the 
application  process.  The  Department 
expects  the  restriction  on  the  training- 
related  supportive  services  cost  category 
to  act  as  a  natural  control  on  SDA's  and 
SSG's  while  still  permitting  flexibility 
for  local  level  decisions. 

Section  627.310(g)(1)  provides  that 
supportive  services  may  include 
financial  assistance  under  title  II.  In 
order  to  ensiue  a  comprehensive  system 
of  supportive  services  and  payments, 
there  have  been  changes  to  the 
definition  and  allowable  usage  of 
financial  assistance.  Financial 
assistance  is  intended  for  the  purpose  of 
general  support  typical  of  stipends  and 


allowances.  A  number  of  commenters 
indicated  that  requiring  additional 
documentation  in  order  to  receive  any 
type  of  financial  suppcHl  was 
redundant,  particularly  with  JTPA's 
hard-to-serve  population.  The 
Department  agrees  that  participants  pass 
through  significant  income  eligibility 
tests  upon  entering  the  program  and  that 
additional  eligibility  checks  are 
uxmecessary.  inefficient,  and  discourage 
the  provision  of  necessary  services. 
Therefore,  the  final  regulations  state,  at 
§  627.310^(2),  that  financial  assistance 
may  be  deemed  to  be  necessary  for 
eligible  participants  and,  as  a  supportive 
service,  may  be  a  fixed  payment  or 
based  upon  a  schedule  of  payments.  The 
SDA  shall  include  financial  assistance 
in  its  policy  on  supportive  services. 

Section  627.305(g)  of  the  interim  final 
rule  dealing  with  needs-related 
payments  is  redesignated  §  627.310(h)  to 
reflect  the  similarity  of  needs-related 
payments  under  title  III  with  financial 
assistance  under  title  U.  However, 
needs-related  payments  are  the  only 
form  of  general  "cash"  assistance 
(excluding  cash  provided  as  a 
reimbursement  for  transportation 
expenses,  etc.)  allowable  under  title  III. 

A  few  commenters  disagreed  with  the 
statement  in  the  preamble  to  the  interim 
final  rule  that  supportive  services  could 
not  be  based  on  a  group  characteristic, 
such  as  welfare.  In  light  of  the  other 
changes  made  in  the  final  rule,  this 
statement  is  no  longer  appficable.  In 
developing  the  policy  called  for  in  the 
final  nile,  an  SDA  may  use  a  group 
characteristic  as  a  basis  for  determining 
supportive  service  needs.  For  example, 
under  title  II,  a  financial  assistance 
payment  to  a  participant  may  be  fixed, 
based  upon  an  income  schedule  or 
group  characteristic  (such  as  welfare 
recipient)  identified  in  the  objective 
assessment  and  reported  in  the  ISS,  or 
may  be  determined  in  accordance  with 
another  method  determined  by  the  SDA. 

The  regulations  reflect  the 
Department's  intent  that  financial 
assistance  be  treated  as  a  supportive 
service  for  the  general  welfare  of  the 
participant.  This  assistance  is  to  be 
based  upon  the  financial  needs  of  an 
eligible  individual  to  permit  the 
individual  to  participate  in  training. 
With  this  basic  premise,  the  Department 
intends  that  financial  assistance 
payments,  in  addition  to  not  being 
considered  as  income  in  accordance 
with  section  142(b)  of  the  Act,  should 
not  be  subject  to  income  and 
employment  taxes.  However,  all  such 
decisions  need  to  be  made  on  a  case-by- 
case  basis. 

Benefits  and  Working  Conditions.  The 
provision  of  §627.310(b)-(d)  of  the 


interim  final  rule  are  redesignated  and 
revised  as  a  new  §  627.315.  One 
commenter  suggested  that  the 
regulations  shoidd  not  require 
participants  to  work  for  employers  that 
are  violating  labor  laws.  In  response, 
§  627.315(a)  is  amended  to  reflect  this 
concern  for  compliance  with  applicable 
labor  laws. 

In  addressing  a  number  of  other 
comments,  redesignated  §  627.315(b) 
(§  627.310(b)  of  the  interim  final  rule)  is 
amended  to  clarify  that  if  a  State 
workers'  compensation  law  is  not 
applicable,  recipients  and  subrecipients 
shall  secure  insxutmce  coverage  for 
injuries  suffered  by  participants  in  all 
JTPA  work-related  activities. 

Subpart  D — Administrative  Standards 

Grant  Agreement  and  Funding. 
Section  627.405  establishes  a  new 
annual  grant  agreement  process  to 
facilitate  the  obligation,  accounting,  and 
closeout  of  JTPA  funds  by  year  of 
appropriation.  No  specific  comments 
were  received  on  this  section  and 
comments  generally  related  to  this 
section  and  other  sections  are 
responded  to  in  other  sections  of  this 
Preamble.  No  changes  are  made  to  this 
section. 

Reallotment  and  Reallocation.  Section 
627.410  implements  the  new  secti(Mi 
109  of  the  Act,  which  requires  the 
Governor  to  reallocate,  among  SDA's  in 
the  State,  unobligated  funds  in  excess  of 
15  percent  of  any  SDA's  program  year 
title  II  allocation. 

A  number  of  commenters  responded 
on  the  provisions  of  this  section.  Almost 
all  of  them  recommended  basing 
reallocations  on  obligations  rather  than 
expenditures  and  questioned  whether  a 
State  could  adopt  a  more  restrictive 
reallocation  policy  based  on 
expenditiu^s.  Most  of  the  other 
comments  were  requests  that  the 
regulations  further  clarify  the 
reallotment  and  reallocation  provisions 
of  the  Act  including  an  interpretation  of 
section  109(a)(3)  of  the  Act  concerning 
SDA's  that  have  the  highest  rates  of 
unemployment  for  an  extended  period 
of  time  and  the  highest  poverty  rates. 
One  commenter  pointed  out  a  potential 
conflict  between  the  provisions  of 
section  109  of  the  Act.  which  bases 
reallocation  on  obligations,  and  section 
161(b)(1)  of  the  Act.  which  ties 
reallocation  to  expenditures.  Another 
commenter  raised  the  issue  of  whether 
Title  II-B  (summer)  funds  could  be 
reallocated. 

Given  the  legislative  history  of  the 
statutory  provision,  particularly  the 
1991  House  Committee  Report  (H.R. 
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Rep.  No.  102-240,  63  and  64  (1991)),  the 
Department  believes  that  the  intent  of 
Congress  was  to  ensure  effective,  timely 
use  of  the  funds.  The  Department 
previously  suggested  that  another 
interpretation,  based  upon  the 
provisions  of  section  161(b)  of  the  Act, 
might  permit  a  more  rigorous  standard, 
such  as  expenditure.  However,  upon 
further  review,  the  Department  believes 
that  the  language  in  the  statute  is  clear 
in  providing  that  the  basis  for 
reallocation  is  to  be  the  "obligation"  of 
funds  and  the  Department  now  believes 
that  an  interpretation  that  is  more 
restrictive  would  be  inconsistent  with 
the  Act.  A  new  paragraph  (a)(2)  is  added 
that  prohibits  the  Governor  from 
imposing  reallocation  requirements  that 
are  based  on  other  than  obligations. 
While  it  may  be  true,  as  some 
commenters  suggested,  that  basing 
reallocation  solely  on  obligations  may 
lead  to  last  minute  obligations  of  funds 
which  have  Uttle  program  purpose 
simply  to  avoid  reallocation,  the 
Department  is  constrained  by  the 
statutory  language  and  cannot  use  that 
possibility  as  a  basis  for  varying  fi-om  a 
clear  statutory  requirement. 

In  regard  to  further  interpretation  of 
section  109(a)(3)  of  the  Act  concerning 
SDA's  that  have  the  highest  rates  of 
unemployment  for  an  extended  period 
of  time  and  the  highest  poverty  rates, 
the  Department  is  not  expanding  (pn  this 
criterion  and  is  leaving  the 
interpretation  of  this  section  to  each 
Governor,  as  provided  in  the  Conference 
Committee  Report  on  the  Amendments. 

Insurance 

A  few  commenters  responded  to  the 
provisions  of  §  627.415.  A  few  other 
commenters  on  §627.435,  Allowable 
costs  and  cost  principles,  suggested  that 
§627.435  shoidd  include  provisions  for 
allowing  the  costs  of  contributions  to 
reserves  for  self-insurance  to  be 
specifically  allowed  in  that  section. 

After  considering  these  comments, 
paragraph  (c)  of^S  627.415  of  the  interim 
final  rule  is  removed  and  the  substance 
of  the  second  sentence  concerning 
contributions  to  a  reserve  for  a  self- 
insurance  program  is  moved  to 
§  627.435(h).  The  first  sentence  of  this 
paragraph  (c)  basically  repeated  the 
provisions  of  §  627.315(b),  Benefits  and 
working  conditions,  and  is.  therefore, 
unnecessary  in  this  provision. 

A  few  commenters  were  concerned 
about  the  scope  of  insurance  coverage 
required  by  the  rule.  Some  asked 
whether  the  rule  required  them  to 
provide  insurance  coverage  for  work- 
related  activities  or  for  all  training.  One 
thought  that  the  regulation  required  "no 
fault"  coverage  that  could  be  satisfied 


through  an  ordinary  comprehensive 
liability  policy.  Section  627.415  does 
not  address  the  scope  of  insurance 
coverage.  Section  627.315(b)  requires 
worker's  compensation  or  similar 
insurance  coverage  for  work-related 
training  activities.  States  and  SDA's/ 
SSG's  should  provide  such  coverage  as 
they  deem  prudent  and  as  are  in 
accordance  with  their  normal  insurance 
procedures,  both  in  terms  of  the  types 
of  risks  covered  and  the  method  of 
coverage  (self-insurance  or  purchase  of 
insurance  policies). 

Procurement.  Section  627.420  sets 
forth  the  procurement  requirements  for 
titlesi,  n,  andinofJTPA. 

Some  commenters  thought  that  the 
procurement  portion  of  the  interim  final 
regulations  is  an  example  of 
overregulation,  while  others  believed 
that  the  regulations  did  not  go  far 
enough.  In  response  to  the  comments 
concerning  overregulation,  the 
Department  notes  that  section  164(a)(3) 
of  the  Act  requires  the  Secretary  to  take 
into  consideration  the  OMB  circulars 
and  that  these  regulations  actually 
represent  a  pared-down  version  of  the 
OMB  Circulars.  As  such,  they  represent 
less  federal  regulation  than  is  applied  to 
other  Federal  grant  programs.  In 
response  to  the  comments  concerning 
underregulation,  the  Department  does 
not  agree.  The  requirements  that  are 
estabUshed  should  help  maximize 
competition,  ensure  fiscal 
accountability,  and  prevent  ft-aud  and 
abuse  in  JTPA  programs.  The 
Department  believes  that  the  final, 
regulation  represents  a  reasonable 
balance  between  providing  guidance  on 
the  issues  on  which  the  Secretary  is 
required  to  set  minimum  requirements 
under  section  164(a)(3)  of  the  Act  and 
recognizing  the  prerogatives  of  the 
Governors  to  develop  their  own 
procurement  rules,  which  also  is 
recognized  in  that  provision. 

Although  at  the  Federal  level  there  are 
rules  for  when  to  use  contracts,  grants 
and  cooperative  agreements,  these  rules 
are  not  applicable  to  the  JTPA.  As  a 
result,  what  one  State  calls  a  contract, 
another  State  might  call  a  grant.  In  order 
to  avoid  confusion  in  these  regulations, 
the  following  terms  are  being  used: 
"Award"  or  "agreement"  means  a 
contract,  grant,  subcontract,  subgrant  or 
other  type  of  legal  instnunent; 
"awardee"  means  any  one  of  the  entities . 
receiving  the  award  (e.g..  contractors, 
grantees).  There  was  concern  expressed 
over  whether  buying  certain  supplies, 
like  floppy  disks,  at  office  supply  stores 
and  other  similar  businesses  constitutes 
an  award.  Through  these  regulations,  an 
upper  limit  for  small  purchases  (which 


can  be  lowered,  but  not  raised,  by  the 
Governor's  procurement  standards)  is 
established.  No  further  breakdowns  are 
delineated  in  the  regulations.  The 
Governor  can,  through  the  State 
procurement  standards,  establish  other 
thresholds  for  the  purchasing  of 
consumable  materials  with  credit  cards 
and  such,  and  not  require  a  formalized 
award  process  (e.g..  competition  or  cost/ 
price  analysis)  or  document.  As  an 
example,  the  current  Federal  ceiling  is 
$2,500  per  consumable  item. 

Section  627.420(a)  reiterates  the 
requirement  established  through  the 
Amendments  that  the  Governor 
establish  procurement  standards  to 
ensure  fiscal  accountability  and  prevent 
fraud  and  abuse  in  JTPA  programs.  This 
section  further  requires  the  State  and 
local  levels  to  follow  procurement 
poUcies  and  procedures  used  for  non- 
Federal  funds,  with  some  caveats,  and 
reiterates  the  non-duplication 
requirement  contained  in  section  107(b) 
of  the  Act.  A  small  number  of 
commenters  were  concerned  that  the 
requirement  that  the  State  and  local 
levels  follow  their  own  procurement 
policies  and  procedures  used  for  non- 
Federal  funds  would  result  in  awards 
always  being  made  to  the  lowest  bidder 
without  other  considerations,  such  as 
performance.  State  and  local  rules  are  to 
be  followed  as  long  as  they  comply  with 
the  minimum  requirements  of  the 
procurement  section.  One  of  the 
requirements  for  the  selection  of 
vendors  and  subrecipients  (discussed 
below)  is  that  the  awarding  agency  make 
a  determination  of  demonstrated 
performance  prior  to  award.  If,  as  a 
result  of  this  determination,  it  is 
apparent  that  the  lowest  bidder  cannot 
perform  the  work  at  an  acceptable  level 
of  quality,  SDA's  should  not  make  an 
award  to  that  bidder. 

A  few  commenters  were  concerned 
that  the  nonduplication  requirement  of 
§  627.420(a)(5)  would  make  it  difficult 
for  SDA's  to  select  service  providers. 
This  requirement  reflects  the  provisions 
of  section  107(b)  of  the  Act  and  is 
necessary  to  ma.ximize  the  use  of  JTPA 
funds.  One  of  the  initial  steps  in  any 
JTPA  procurement  should  be  a 
determination  concerning  whether  or 
not  procuring  such  services  (whether 
competitively  or  through  sole  source) 
would  be  a  duplication.  The 
determination  of  non-duplication  need 
not  be  exhaustive;  it  may  take  into 
account  such  things  as  the  cost  of  the 
existing  services,  waiting  lists,  the 
effectiveness  of  the  services  to  be 
provided,  and  the  likelihood  of 
achieving  performance  goals.  Although 
there  may  be  entities  in  the  geographic 
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area  which  provide  the  required 
services,  these  mtities  may  not  provide 
the  necessary  customized  training  or 
may  not  be  able  to  provide  these 
services  in  a  timely  manner. 

A  few  commenters  felt  that  the 
vendor/subrecipient  distinction  (see  the 
deBnitions  sections  of  the  preamble  and 
the  regulations)  found  in  other  parts  of 
the  regulations  was  not  clear  in  this 
section.  This  section  is  intended  to 
apply  to  all  awards  and,  for  the 
purposes  of  this  section,  the  same  rules 
apply  to  the  procurement  of  awards  to 
both  vendors  and  subrecipients.  Thus, 
the  vendor/subrecipient  distinction  is 
not  treated  in  this  section  as  it  is  in 
other  provisions  of  the  regulations. 

Section  107(e)  of  the  Act  requires  that 
selection  of  service  providers  include 
docimientation  of  compliance  with 
procurement  standards  established  by 
the  Governor.  Section  627.420(a)  is 
expanded  by  adding  a  definition  of 
procurement  to  mean  the  process  which 
leads  to  any  aweud  of  JTPA  funds.  Some 
commenters  wondered  if  the 
requirements  for  a  determination  of 
demonstrated  performance,  contained  in 
§  627.422,  Selection  of  Service 
Providers,  apphed  to  vendors.  Based  on 
the  definition  of  service  providers,  this 
requirement  does  apply  to  vendors.  On 
its  surface  it  may  appear  that  the 
requirement  for  a  determination  of 
demonstrated  performance  goes  against 
the  requirements  for  full  and  open 
competition.  Since  the  overall  goal  of 
JTPA  is  to  provide  high  quality  services 
to  eligible  participants,  the  requirement 
of  the  determination  of  demonstrated 
performance  leads  to  the  meeting  of  this 
goal  by  requiring  the  selection  of 
entities  that  can  do  the  work  effectively. 
This  requirement  further  supports  the 
fiscal  accountability  and  prevention  of 
fraud  requirements  of  the  Act.  since 
demonstrated  performance  includes 
such  things  as  a  satisfactory  record  of 
integrity. 

Section  627.420(b)  further  delineates 
the  Act's  requirement  of  full  and  open 
competition.  A  few  commenters  asked 
for  definitions  of  certain  terms,  such  as 
"arbitrary  action"  and  "overly 
restrictive  specification."  Since  each 
procurement  action  and  system  must  be 
looked  at  on  a  case-by-case  basis,  the 
Department  thinks  that  it  woiUd  be 
inappropriate  to  define  these  terms.  If 
further  definition  is  required  at  the  State 
level,  the  Governor  may  do  so  in  the 
guidelines  that  he/she  estabfishes.  A 
few  commenters  were  concerned  that 
stricter  State  procurement  codes  could 
take  precedence  over  Federal 
regulations.  These  commenters  are 
correct:  the  Governor  has  the  discretion 
to  make  the  procurement  rules  more 


strict.  However,  the  Governor  does  not 
have  the  authority,  unless  indicated  in 
the  law  or  regulations,  to  make  a 
legislative  and/or  regidatory 
requirement  less  strict  One  conimenter 
felt  that  paragraph  (b)(2)(i)  should 
require  an  identification  of  quantities  to 
be  purchased.  This  change  is  made. 

Section  627.420(c)  establishes  conflict 
of  interest  requirements.  Although  there 
is  a  separate  subsection  that  addresses 
PIC  conflict  of  interest.  PIC's  were  also 
included  in  the  subsections  that  address 
recipient  and  subrecipient  conflict  of 
interest.  A  few  commenters  correctly 
pointed  out  that  by  inclusion  in  the 
latter,  it  would  make  it  impossible  for 
companies  for  which  PIC  members  work 
to  be  awarded  JTPA  funds.  This  section 
is  amended  to  remove  the  reference  to 
PIC  members  in  paragraph  (c)(2)  and  is 
reorganized  to  increase  clarity. 
Paragraph  {c)(4),  which  deals  with  PIC 
conflict  of  intCTest  is  redesignated  as 
paragraph  (c)(3)  but  remains  unchanged. 
Because  of  the  separate  treatment  of 
PIC's  and  recipients/subrecipients,  the 
portions  of  paragraph  (c)(2),  which 
provide  information  on  when  a  conflict 
of  interest  would  arise  for  either  PIC's 
or  recipients/subrecipients,  are  moved 
into  a  separate  paragraph  (c)(4).  It 
should  be  noted  that  the  phrase  "is 
about  to  employ"  in  paragraph  (c)(4)(iv) 
also  applies  to  cases  of  negotiation  for 
employment.  The  language  is  not 
changed  in  order  to  maintain 
consistency  with  the  OMB  Circulars. 
The  original  paragraph  (c)(5)  is 
combined  with  paragraph  (c)(1),  since 
both  deal  with  standards  of  conduct. 

Several  commenters  sulMnitted 
comments  on  §  627.420(d).  This  section 
is  based  on  OMB  Circular  A-102,  and 
describes  the  four  procurement  methods 
that  are  available  to  JTPA  entities. 
Language  is  added  to  §  627.420(d)(l)(i], 
prohibiting  awards  from  being  broken 
down  into  several  purchases  merely  to 
be  able  to  use  small  purchase 
procedures.  The  Department  does  not 
intend  that  small  purchase  procedures 
be  used  improperly  to  avoid  the  more 
formal  competitive  processes. 

The  majority  of  these  comments 
concerned  paragraph  (d)(4)  of  the 
interim  final  rule  (redesignated  in  the 
final  rule  as  (d)(l)(iv)),  which  provides 
a  listing  of  the  circumstances  under 
which  recipients  and  subrecipients  may 
use  the  sole-source  method  of 
procurement.  One  of  the  circumstances 
calls  for  awarding  agency  approval  of 
noncompetitive  proposals.  The  final 
regulations  are  changed  to  state  that  for 
SDA's,  SSG's  and  subrecipients.  the 
awarding  agency  provides 
authorization;  for  States,  the 
noncompetitive  proposal  is  approved 


through  the  State's  normal  sole  source 
approval  process.  Without  this  change. 
States  would  have  had  to  submit  their 
proposed  sole  source  awards  that  do  not 
meet  one  of  the  circumstances  to  the 
Department  of  Labor,  the  awarding 
agency. 

The  amendments  require  that  aU  sole 
soiut:e  awards  be  justified  and 
documented  in  writing.  When  a  State  or 
other  subrecipient  identifies  specific 
entities  that  may  be  sole-source 
awardees  (e.g.,  the  Employment  Service 
for  assessment  services)  by  their 
subrecipients,  the  State  or  other 
subrecipient  that  identifies  the  specific 
entity  is  responsible  for  the  justification 
and  documentation  that  serves  as  the 
basis  for  that  specific  sole  source 
selection. 

In  regard  to  both  the  OJT  and 
classroom  training  (CRT)  sole  source 
exceptions,  there  was  some  confusion 
concerning  the  requirement  that  not 
only  does  the  procurement  have  to  meet 
one  of  the  criteria,  but  also  has  to  be 
infeasible  under  small  purchase 
procedures,  sealed  bids  or  competitive 
proposals.  Clearly,  OJT  and  individual 
CRT  placements  are  unique  in  the 
procurement  world.  Neither  is  usually 
procured  through  a  competitive  Request 
for  Proposal  (RFP)  process.  Althoi^h 
both  should  be  procurable  under  small 
purchase  procedures,  some  State  rules 
may  not  allow  this.  As  a  result,  the 
regulations  are  revised  to  allow  the  sole 
source  procurement  of  OJT  (except 
awards  to  brokering  contractors)  and 
individual  CRT  without  having  to 
demonstrate  that  the  three  other 
methods  of  procurement  are  infeasible. 
This  provision  of  the  regulation  may  be 
used  in  the  written  justification  for  such 
sole  source  authority. 

In  regard  to  the  sole  source  exception 
for  procurement  of  "Enrollment  of 
individual  participants  in  classroom 
training,"  some  conunenters  expressed  a 
concern  that  this  would  be  used  to 
justify  sole  source  awards  for  the 
referral  of  a  number  of  individuals  to 
the  same  classroom  training.  This 
exception  may  be  used  to  justify  a  sole 
source  award  to  place  an  individual 
participant  in  classroom  training.  If  a 
recipient  or  subrecipient,  over  the 
course  of  a  year,  makes  sufficient 
individual  referrals  to  the  point  that  the 
small  purchase  maximum  is  exceeded 
(either  the  level  established  through 
these  regulations  or  the  State 
estabUshed  level,  whichever  is  lower), 
they  will  be  expected  to  compete  the 
requirement  the  following  year.  If  it  is 
necessary  to  procure  a  class  for  JTPA 
participants  only,  it  is  not  appropriate  to 
use  this  sole  source  exception.  It  may. 
though,  be  appropriate  to  use  small 


purchase  procedures  or  to  justify  the 
sole  source  procurement  of  the  class 
through  other  exceptions. 

Several  commenters  thought  that 
setting  up  Labor  Management 
Committees  should  be  listed  as  one  of 
the  allowable  sole  source  criteria.  The 
expenses  incurred  in  the  formation  of 
these  committees  promoted  by  the 
State's  Dislocated  Worker  Units  would 
be  a  rapid  response  expense  (section 
314(b)(1)(B)).  subject  to  the  financial 
management  and  procurement 
procedures  of  the  States.  In  most  cases, 
it  is  expected  that  the  costs  of  setting  up 
a  Labor  Management  Committee  would 
not  be  great  and  that  small  pixrchase 
procedures  may  apply.  Therefore,  the 
regulations  are  not  changed.  If  a 
committee  were  to  apply  to  be  a  service 
provider,  procurement  rules  would 
apply.  If  a  committee,  as  a  service 
provider,  were  to  use  JTPA  monies  to 
procure  services  for  participants, 
procurement  rules  also  apply. 

Section  627.420(d)  is  reorganized  by 
redesignating  the  subordinate 
paragraphs  and  including  a  new 
paragraph  (d)(2).  which  authorizes  units 
of  State  or  local  government  or  SDA  and 
SSG  administrative  entities  to  pass 
through  monies  to  like  organizations, 
e.g..  a  public  housing  authority,  and  not 
have  the  procurement  requirements 
apply.  When  monies  are  passed 
through,  the  receiving  organization  must 
either  pass  the  monies  through  to  a 
similar  organization,  or  procure  services 
in  accordance  with  the  procurement 
rules.  The  passing  through  of  funds  is  a 
method  of  transferring  monies  to  the 
actual  entity  doing  the  procuring  which 
is  practiced  at  the  Federal,  State,  and 
local  levels.  The  new  language  reflects 
this  acceptable  practice.  The 
Department  cautions  that  organizations 
which  may  receive  pass  throughs  may 
also  receive  funds  as  service  providers, 
in  which  case  procurement  rules  will 
apply  to  awards  to  these  entities. 

A  number  of  conunenters  submitted 
comments  on  §  627.420(e).  Section 
164(a)(3)(C)  of  the  Act  established  the 
requirement  that  "procurements  shall 
include  an  appropriate  analysis  of  the 
reasonableness  of  costs  and  prices." 
Jieveral  of  the  commenters  disagreed 
with  the  use  of  the  phrase  "cost  or  price 
analysis"  (as  compared  to  "cost  and 
price  analysis").  The  Department 
interprets  the  requirement  of  "an 
appropriate  analysis"  to  mean  that 
recipients  and  subrecipients  are 
required  to  do  whatever  analysis  (price 
or  both  cost/price)  is  appropriate  to 
their  situation.  This  is  supported  by 
OMB  Circular  A-102.  which  requires  a 
price  analysis  alone  under  very  limited 
circumstances,  and  requires  a  price 


analysis  whenever  a  cost  analysis  is 
undertaken.  Additionally,  the 
commercial  reality  is  that  in  many  cases 
you  either  cannot  do  both  a  cost  and 
price  analysis  (when  there  are  no  market 
prices  or  historical  contract  prices 
available)  or  it  would  be  superfluous  to 
do  both  (when  what  is  being  bought  is 
available  at  catalogue  prices). 

Concern  was  also  expressed  over  the 
requirement  that  recipients  and 
subrecipients  perform  a  cost  or  price 
analysis  in  connection  with  every 
procurement,  including  modifications. 
Some  commenters  believed  that  the 
paragraph  (e)(1)  requirement  for  a  cost 
or  price  analysis  for  all  modifications 
should  be  changed  to  exclude  non- 
monetary modifications.  After 
consideration  of  this  concern,  paragraph 
{e)(2)  is  amended  to  reflect  this 
exclusion.  Care  should  be  taken,  though, 
in  determining  which  modifications  do 
not  have  monetary  impfications.  For 
example,  a  modification  to  reduce  the 
number  of  participants  may.  on  its  face, 
appear  to  be  non-monetary.  This  is  not 
the  case.  A  modification  to  reduce  the 
number  of  participants,  without  a 
corresponding  reduction  in  funding, 
results  in  an  increase  in  the  cost  per 
participtmt.  Therefore,  this  type  of 
modification  is  one  which  has  monetary 
impact. 

Section  627.420(e)(2)  describes  cost  or 
price  analysis  requirements.  This 
paragraph  is  revised  in  order  to  make  it 
easier  to  read,  but  the  requirements  are 
not  changed.  This  paragraph  requires 
recipients  and  subrecipients  to  make 
independent  estimates  before  receiving 
bids  or  proposals.  This  requirement, 
which  also  comes  from  OMB  Circular 
A-102.  appears  to  have  caused 
confusion.  A  number  of  commenters  felt 
that  SDA's  would  not  be  able  to  develop 
such  estimates,  due  to  the  fact  that  they 
do  not  know  which  specific  activities 
will  be  offered  by  a  service  provider 
until  offers  are  received  in  response  to 
RFP's.  In  those  cases  where  it  is  not 
known  what  specific  services  will  be 
provided,  it  will  be  appropriate  for 
recipients  and  subrecipients  to  develop 
"rough  yardsticks."  such  as  cost  per 
placement  or  cost  per  enroUee.  for 
specific  types  of  training.  These 
independent  estimates  are  used,  in  part, 
as  a  tool  to  determine  whether  or  not  the 
proposals  are  correctly  responding  to 
the  technical  requirements  of  the  RFP. 
The  estimates  are  also  used  to  determine 
the  reasonableness  of  costs/prices  which 
are  offered.  An  offer  which  is  priced  too 
low  may  be  indicative  of.  among  other 
things,  an  offeror  who  does  not 
understand  the  requirements  of  the  RFP. 
An  offer  which  is  priced  too  high  may 
contain  more  expensive  interventions 


than  are  required.  Only  through  the 
comparison  of  the  costs  and  prices 
contained  in  each  offer  with  the 
estimate  can  these  potential  problems  be 
identified.  It  should  be  stressed, 
however,  that  the  independent  estimates 
are  not  absolute  bcuriers  to  accepting 
higher  or  lower  cost  proposals;  the 
estimates  are  merely  meant  for  internal 
guidance.  An  awarding  agency  may 
select  for  award  a  proposal  that  is  more 
or  less  costly  than  the  estimates,  if  it 
determines  that  the  costs  and  price(s) 
are  reasonable  and  that  the  services 
offered  meet  program  requirements.  The 
level  of  detail  that  recipients  and 
subrecipients  need  in  developing  these 
estimates  may  be  specified  by  the 
Governor  in  the  State  standards.  Several 
commenters  indicated  that  awarding 
agencies  should  include  the 
independent  estimates  in  the  RFP. 
Under  no  circumstances  is  this  to  be 
done.  Since  the  purpose  of  developing 
the  estimates  is  for  internal  control, 
publicizing  them  would  defeat  the 
purpose  for  which  they  are  developed 
and  might  also  skew  the  bidding 

One  of  the  §  627.420(e)(2) 
requirements  for  cost  analysis  comes 
into  play  when  the  offeror  is  required  to 
submit  the  elements  of  the  estimated 
cost.  This  is  clarified  by  indicating  that 
this  requirement  applies  in  the  case  of 
subrecipient  relationships. 
Subrecipients  are  required  to  allocate 
costs  to  the  various  JTPA  cost 
categories;  therefore,  they  are  to  submit 
the  separate  elements  of  their  costs. 

Section  627.420(e)(3)  reiterates  the 
requirement  of  section  164(a)(3)(D)  of 
the  Act  that  "procurements  shall  not 
provide  excess-program  income  *   *   • 
or  excess  profit."  T^e  Act  lists  some  of 
the  factors  that  shall  be  taken  into 
consideration  in  determining  whether 
program  income  or  profit  is  excessive. 
Through  the  regulations,  additional 
factors  &t)m  OMB  Circular  A-102  have 
been  added.  Further,  based  on  this 
Circular,  the  instances  when  profit  or 
program  income  is  negotiated  are 
defined. 

A  few  commenters  on  this  section,  as 
well  as  §  627.440.  Classification  of 
Costs,  raised  questions  concerning  fixed 
unit  price,  performance-based  contracts 
(FUPCs).  including  whether  FUPCs 
could  continue  to  be  used  and,  if  so, 
whether  costs  could  be  allocated  to  the 
JTPA  cost  categories  based  on  budgeted 
amounts  or  whether  they  must  be 
charged  based  on  actual  costs  incurred. 
Concern  also  was  expressed  both  over 
the  requirement  that  offerors  certify- 
their  costs  and  the  prohibition  of  excess 
program  income  or  profit,  in  relation  to 
fixed-price  agreements. 
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The  Department  conunues  to  Iwlieve 
that  the  use  of  performance  based 
awards  may  be  of  significant  benefit  in 
serving  JTPA  customers.  In  addition,  the 
use  of  a  total  fixed  price  or  ceiling  price 
in  making  awards  may  also  be  an 
effective  mechanism.  The  regulation 
does  not  prohibit  reasonable  profits  in 
the  context  of  a  fixed-price  agreement. 
Fixed-price  agreements  are  instruments 
that  place  more  risk  on  the  awardee 
than  do  cost  reimbursement  agreements. 
The  reason  for  this  is  that  the  awardee, 
under  a  fixed-price  agreement  must 
perform  the  work,  regardless  of  the  costs 
to  the  awardee.  In  the  case  of  an 
awardee  under  a  cost  reimbursement 
type  of  agreement,  the  awarding  agency 
will  reimburse  the  awardee  for  its 
allowable  costs.  If  the  awardee  under  a 
fixed-price  agreement  is  able  to  do  the 
work  at  a  lower  cost,  due  to  efficiencies 
in  operations,  and  this  increases  the 
level  of  profit,  the  awardee  is  due  that 
additional  profit.  If  successful  awardees 
who  have  increased  profit  due  to 
efficient  performance  are  required  to 
reduce  their  earned  profits  to  the 
budgeted  levels,  this  would  result  in  a 
disincentive  for  organizations  to 
perform  their  work  more  efficiently, 
quickly,  etc.  If  the  additional  profit 
results  fi'om  cost  data  that  was  not 
accurate,  complete  or  current,  as 
certified,  then  the  awarding  agency  may 
be  able  to  recoup  that  excess  from  the 
awardee.  Thus,  the  requirement  that 
costs  be  certified  provides  a  needed 
protection  to  awarding  agencies.  There 
has  been  skepticism  that  fixed  price 
contracts,  as  utilized  in  JTPA,  did  not 
contain  risks  for  the  awardee  or  operate 
as  performance/outcome  based 
agreements.  The  system  can  expect 
continued  high  levels  of  scrutiny  by  the 
OIG  in  the  case  of  fixed  price 
agreements. 

In  the  case  of  awards  to  subrecipients, 
when:  (1)  The  awarding  agency  has 
done  a  cost  and  price  analysis;  (2)  this 
analysis  has  been  documented;  (3)  the 
conclusions  arrived  at  are  reasonable; 
and  (4)  the  ofiieror  has  certified  in 
writing  that  to  the  best  of  its  knowledge 
and  belief,  the  cost  and  pricing  data 
submitted  are  accurate,  complete  and 
current  at  the  time  of  agreement  on 
price,  the  awarding  agency  may  find  it 
appropriate  to  use  a  fixed-price  type  of 
agreement.  The  costs  of  such  an 
agreement  may  be  allocated  among  the 
benefitting  cost  categories  based  upon 
the  ratios  established  in  the  cost 
analysis. 

One  eommenter  did  not  believe  that  it 
was  the  Department's  intent  to  require 
SDA's/SSG's  to  track  profit  earned  by 
commercial  organizations.  In  point  of 
fact,  section  165(g)(1)  of  the  Act  requires 


each  State,  SDA,  and  SSG  to  maintain 
records  with  respect  to  subrecipients, 
including  commercial  organizations, 
that  identify  any  program  income  or 
profit  earned. 

Section  627.420(e)(4)  is  amended  to 
correct  a  miscitation  from  §  627.435(e) 
to§627.435(i). 

Section  627.420(e)(5)  prohibits  the 
use  of  the  cost-plus  percentage  of  cost 
method.  This  prohibition  comes  from 
both  OMB  Circular  A-102  and  the  FAR. 
A  few  commenters  indicated  that  this 
was  an  advantageous  procurement 
method.  This  Federal-wide  prohibition 
is  being  maintained  in  the  final 
regulations  due  to  the  fact  that  these 
types  of  agreements  provide  a 
disincentive  to  vendors/subrecipients  to 
reduce  costs,  since  the  higher  the 
overall  cost  of  the  agreement,  the  higher 
the  profit.  It  is  recommended  that  JTPA 
entities  negotiate  specific  dollar  levels 
of  profit,  or  investigate  the  possible  use 
of  other  types  of  agreements,  such  as 
cost-plus  award  fee.  Further,  there 
appears  to  be  some  misunderstanding 
concerning  the  allowability  of  using 
fixed-price  agreements.  Fixed-price 
agreements  are  the  preferred  type  of 
agreement  when  using  the  sealed  bid 
(Invitation  for  Bids)  process.  Fixed-price 
agreements  may  be  performance-based 
and  may  be  chargeable  to  a  benefiting 
cost  category  based  upon  a  documented 
cost  analysis,  as  discussed  above,  the 
services  provided,  and  whether  the 
agreement  is  for  tuition  or  for  a 
commercially  available  training 
package,  as  discussed  in  connection 
with  §627.440. 

Section  627.420(g)  which  reiterates 
the  requirement  found  in  section 
164(a)(3)(I)  of  the  Act  that  procurement 
transactions  between  units  of  State  or 
local  government  or  entities  organized 
principally  as  the  administrative  entity 
for  SDA's  or  SSG's,  shall  be  on  a  cost- 
reimbursable  basis.  The  final  rule  now 
clarifies  that  cost-plus  types  of 
agreements  are  not  allowable  (e.g..  cost- 
plus  fixed-fee).  Based  on  one  comment, 
language  is  added  concerning  the 
payment  of  tuition  and/or  entrance  fees 
to  schools  that  are  part  of  a 
governmental  entity.  The  specific 
instances  under  which  tuition  and 
entrance  fees  may  be  paid,  without 
breaking  them  down  to  their  specific 
cost  elements,  are  listed. 

Several  commenters  addressed 
§  627.420(h).  which  establishes  the 
requirement  that  recipient  and 
subrecipient  procurements  clearly" 
specify  deliverables  and  the  basis  for 
payment,  and  include  specified  clauses. 
A  few  comments  were  received 
questioning  the  example  that  was  given 
in  the  preamble  to  the  interim  final 


regulations  of  withholding  final 
payment  to  an  OJT  contractor  until  the 
participant  has  been  retained  on  the  job 
for  a  specified  period  of  time  after  the 
completion  of  training.  The  commenters 
wondered  if  the  Department  has 
predetermined  deliverables  for  OJT.  The 
discussion  was  intended  merely  as  an 
example  and  does  not  set  a  hard  and  fast 
rule  for  OJT  contracts,  although  the 
Department  sees  that  such  a  contract 
provision  might  facilitate  retention 
upon  completion  of  OJT. 

In  the  final  regulations,  paragraph 
(h)(2)  on  required  clauses  is  revised,  to 
break  it  into  three  paragraphs:  clauses 
required  for  subrecipient  awards; 
vendor  awards;  and  vendor  and 
subrecipient  awards.  In  response  to 
concerns  expressed,  the  applicability  of 
clauses  such  as  copyright  and  rights  in 
data  is  narrowed.  Several  commenters 
correctly  pointed  out  that  the 
regulations  did  not  specify  what  the   . 
patent,  copyright  and  rights  and  data 
clauses  should  be.  The  final  rule  is 
amended  to  remove  the  requirement  for 
patent  rights  (since  it  is  not  expected 
that  many  patentable  items  will  be 
developed  using  JTPA  funds)  and  to 
include  additional  information  on 
copyright  and  rights  in  data  clauses.  In 
the  case  of  the  copyrights  clause 
requirement,  the  application  of  this 
clause  is  limited  to  those  awards  which 
involve  the  use  or  development  of 
copyrighted  materials.  Also,  the  breach 
of  award  and  termination  clauses  are 
expanded  to  cover  all  awards.  In  the 
newly  designated  paragraph  (h)(4)(i), 
which  relates  to  breach  of  agreements, 
this  clause  is  now  required  to  be 
included  in  all  agreements,  rather  than 
be  limited  to  those  which  exceed  the 
small  purchase  limit.  The  rationale  for 
this  change  is  that  a  breach  in  a  small 
purchase  situation  can  be  as  damaging 
to  the  JTPA  program  as  those  in  large 
dollar  awards. 

Section  627.420(i)  establishes  the 
requirement  that  recipients  and 
subrecipients  have  written  protest 
procedures.  A  few  comments  were 
submitted  on  this  section.  One 
wondered  how  paragraph  (i)(2),  the 
referral  of  violations  of  law,  related  to 
TEGL  6'-84  and  the  incident  reporting 
system.  This  section  of  the  regulations 
is  amended  to  reference  §  627.500(b)  of 
the  regulations,  which  establishes  the 
referral  requirements. 

Selection  of  Service  Providers 

Section  627.422  establishes  the 
requirements  for  the  selection  of  service 
providers.  One  eommenter  felt  that  the 
selection  of  service  providers  should  be 
essentially  a  blind  process, in  which  thp 
specific  sector  of  the  provider  is 


secondary  to  the  provider's 
demonstrated  ability.  This  is  an  accurate 
statement  of  the  general  intent  of  the 
Amendments  and  of  the  Department  in 
developing  this  section  of  the 
regulations.  Given  the  large  amount  of 
funds  that  are  budgeted  for  JTPA  titles 
II  and  III.  it  is  important  to  ensure  that 
procurements  are  done  in  a  manner  that 
will  not  only  promote  the  integrity  of 
the  process  and  the  efficient 
expenditure  of  the  monies  but  will  also 
allow  organizations  an  opportunity  to 
fairly  compete  to  provide  these  services. 
Although  it  may  be  administratively 
easier  to  sole  source  the  bulk  of  the 
JTPA  monies,  this  not  only  is  unfair  to 
the  other  potential  service  providers  in 
a  specific  geographic  area,  but  it  also 
could  result  in  a  diminution  of  the 
number  of  organizations  that  are  able  to 
provide  services  to  the  JTPA  system  as 
well  as  in  an  increase  of  costs  due  to  the 
lack  of  competition. 

One  eommenter  correctly  pointed  out 
that  the  first  sentence  of  §  627.422(b) 
was  missing  a  reference  to  recipients 
and  subrecipients.  The  final  rule  is 
amended  accordingly.  A  small  number 
of  commenters  wondered  why  the 
regulations  call  for  the  Governor  to 
establish  guidelines  on  the  selection  of 
service  providers,  when  the  Act  calls  for 
the  Secretary  to  establish  guidelines. 
The  Secretary  has  established  minimum 
guidelines  through  these  regulations. 
The  Governor  is  given  the  authority  to 
expand  on  these  guidelines. 

Section  627.422(c)  establishes  the 
requirement  that  when  a  State,  SDA. 
SSG,  or  administrative  entity 
determines  that  it  will  provide  services, 
it  must  first  make  a  determination,  in 
writing,  under  the  standards  of 
§  627.422(d).  of  the  demonstrated 
performance  of  its  staff.  A  number  of 
commenters  expressed  concern  that  (his 
section  went  beyond  the  intent  of  the 
Congress. 

A  number  of  commenters  argued  that 
the  "self-determination"  requirement  is 
inappropriate  because  it  infringes  on  the 
rights  of  PIC's  or  SDA's  to  make  their 
own  decisions  on  the  mix  of  services 
according  to  local  considerations.  The 
self-determination  requirement 
implements  the  requirements  of  sections 
107  (a)  and  (e)  and  164(a)(3)(A)  of  the 
Act  for  competitive  selection  of  service 
providers.  "These  requirements  do 
reduce  local  discretion  to  the  extent  that 
they  prevent  any  SDA/SSG  from 
selecting  its  service  providers  without 
adherence  to  the  rules  of  a  competitive 
selection  process.  An  SDA/SSG  may  not 
select  an  "independent"  service 
provider  without  adhering  to  the 
competitive  procurement  rules  which  is 
as  much  an  intrusion  on  its  discretion 


as  is  the  requirement  that  it  justify  its 
selection  of  an  in-house  service 
provider. 

The  purpose  of  the  Act's  new 
emphasis  on  competition  in  the 
prociu-ement  process  is  to  ensure  that 
the  JTPA  program  provides  the  best 
available  services  at  the  most 
advantageous  price.  This  rationale  is 
equally  applicable  no  matter  what  the 
identity  of  the  service  provider. 
Obtaining  services  through  a 
competitive  selection  process  enables 
decisionmakers  to  periodically  review 
the  quaUty  of.  necessity  for.  and  cost  of 
the  services  that  are  being  used.  It 
would  defeat  the  purpose  of  the 
competitive  selection  process  if  one 
kind  of  service  or  one  kind  of  service 
provider  were  exempted  from  this 
periodic  review.  Thus,  it  is  critical  to 
the  integrity  of  the  competitive  selection 
process  that  the  selection  of  all  service 
providers,  including  in-house  providers, 
be  subject  to  periodic  review  and  to 
regular  redetermination  of  the  quality 
and  cost  effectiveness  of  the  services 
provided  as  well  as  their  responsiveness 
to  the  needs  of  the  participants.  For  this 
reason,  the  Department  has  decided  to 
retain  the  self-determination 
requirement  in  the  final  rule. 

Other  commenters  thought  that  this 
requirement  was  not  needed  since  the 
sanctions  that  occur  for  failure  to  meet 
performance  standards  provide  all  the 
protection  needed  against  arbitrary 
decisions  to  perform  services  in-house. 
It  is  true  that  these  available  sanctions 
will  help  lead  to  a  better  program,  but 
the  earliest  that  they  will  lead  to  the 
increased  full  and  open  competition 
required  by  the  Amendments  is  after 
two  or  three  years  when  performance 
standards  are  not  met  and  the  sanctions 
are  imposed.  Since  it  is  the 
Department's  intent  to  increase 
competition  immediately,  it  is . 
appropriate  to  impose  the  self- 
determination  requirement. 

The  comments  revealed  some 
confusion  over  the  types  of  services  that 
would  be  covered  by  the  requirement  of 
paragraph  (c).  Several  commenters 
indicated  that  intake  and  assessment 
should  not  be  included  as  services  that 
should  be  competitively  procured. 
Covered  services,  in  the  final 
regulations,  are  defined  to  exclude 
intake  and  eligibility  determination, 
which  are  services  that  are  the  basic 
responsibiUty  of  SDA's/SSG's. 

Another  concern  expressed  was  that  a 
vote  by  a  PIC  to  provide  an  activity  in- 
house  wrili  require  the  PIC  to  vote  on  a 
matter  that  will  directly  benefit  the 
7TPA  agency.  Since  the  enactment  of 
JTPA  and  the  formation  of  PIC's,  PIC's 
have  had  to  make  decisions  and  vote  on 
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the  provision  of  services  internally.  This 
may  well  be  an  apparent  conflict  of 
interest,  but  the  conflict  is  inherent  in 
the  role  of  the  PIC.  and  it  is  a  confUct 
whether  or  not  the  SDA  is  required  to 
justif\'  the  decision. 

Further,  if  the  requirement  for  self- 
determination  had  not  been  established 
in  the  regulations.  States.  SDA's.  SSG's. 
and  administrative  entities  for  SDA's 
and  SSG's  would  be  required  to 
compete  all  of  the  services.  It  is  not  the 
Department's  intent  to  require  recipients 
and  subrecipients  to  go  through  a  hill 
fledged  competitive  process  or  to 
impose  onerous  procedural 
requirements,  but  merely  to  assure  that 
they  periodically  consider  whether  the 
methods  by  which  the  services  are 
provided  meet  the  Act's  standards  for 
cost  and  quality.  For  States,  SDA's  and 
SSG's  that  have  already  been  running 
programs  in-house,  the  determination  to 
keep  services  in-house  will  be  relatively 
easy.  The  determination  will  be  more 
involved  for  SDA's  and  SSG's  that 
propose  to  conduct  services  and 
activities  which  have  traditionally  been 
contracted  out  and  should  have  a 
rationale  for  so  doing. 

Some  commenters  provided  reasons 
why  they  provided  services  in-house. 
These  reasons  included  avoiding 
brokerage  fees  for  OJT  development  and 
providing  backup  capacity  if  contractors 
fail.  Both  these  reasons  for  performing 
these  services  in-house  are  legitimate 
ones,  which  should  suffice  as  part  of  the 
justification  required  by  this 
requirement 

Some  commenters  wondered  where 
the  self-determination  of  demonstrated 
performance  should  be  documented. 
Since  it  is  not  expected  that  the 
documentation  be  voluminous,  the 

•  Department  beUeves  that  it  would  be 
appropriate  for  recipient  and 
subrecipient  administrators  to  address 
the  criteria  listed  in  paragraph  (d)  in 
WTiting,  in  the  JTP,  GCSSP  or  EDWAA 
plan.  In  the  case  of  the  requirement  of 
paragraph  (d)(2)  that  the  service 
pro\ider  possess;  "(tjhe  ability  to  meet 

.  the  program  design  specifications  at  a 
reasonable  cost,"  recipients  and 
subrecipients  need  not  undertake 
extensive  cost  comparisons. 

Section  627.422(d)  implements  the 
requirement  in  section  107(a)  of  the  Act 
that  the  Secretary  develop  guidelines  on 
determining  demonstrated  performance. 
Concern  was  also  expressed  that  use  of 
CBO's  might  be  restricted  by  the 
requirement  in  paragraph  (d)(1)  that 
service  providers  have  adequate 
financial  resources  or  the  ability  to 
obtain  them.  Comments  indicated  that 
many  CBO's  only  supp>ort  is  JTPA  - 
programs-and  their  financial  stability 
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rests  with  their  ability  to  win  JTPA 
contracts.  Where  the  reimbursement 
method  is  used,  the  entity  must  either 
have  the  financial  resources  to  cover 
expenses  until  reimbursed,  or  must  be 
able  to  obtain  the  financial  resources 
through  loans,  etc.  In  the  case  of  CBO's, 
many  will  be  placed  on  an  advance 
method  of  payment.  As  a  result,  the 
financial  resources  test  is  considerably 
less  stringent.  Awarding  agencies 
should,  however,  check  the  financial 
stability  of  all  organizations  in  order  to 
determine  that  they  possess  the 
financial  wherewithal  to  adequately 
undertake  a  JTPA  program  and  whether 
they  are  on  the  verge  of  bankruptcy. 

Section  627.422  (e)  and  (f)  reiterate 
the  language  of  section  107  (a)  and  (c) 
of  the  Act  concerning  CBO's  and 
educational  institutions.  These 
provisions  must  be  interpreted  in 
conjunction  with  the  goal  of  the 
regulations  to  establish  an  "even 
playing  field."  CBO's  and  educational 
institutions  are  to  be  provided  copies  of 
any  RFP's,  etc.  Any  proposals  that  are 
received  from  CBO's  and  educational 
institutions  are  to  be  reviewed  and  rated 
in  the  same  manner  as  proposals  from 
any  other  organizations.  It  must  be 
noted  that  the  90/10  arrangements 
authorized  for  use  with  CBO's  or  non- 
profits are  not  to  be  taken  into 
consideration  in  the  rating  criteria. 
Based  on  the  special  mention  in  the  Act 
of  CBO's.  it  would  be  appropriate  in 
instances  where  competing  proposals 
are  rated  the  same,  to  use  as  a  tie- 
breaker the  status  of  the  organization 
submitting  the  proposal  (i.e.,  CBO).  In 
the  case  of  educational  institutions  that 
are  providing  education  services,  the 
language  in  the  Act  is  more  prescriptive. 
Therefore,  in  the  case  of  a  tie,  the  award 
must  go  to  the  educational  institution, 
unless  the  organization  does  not  pass 
the  demonstrated  performance  test. 
Further,  paragraph  (e)  is  clarified  in  the 
final  rule  so  that  it  is  easier  to  read. 

Some  questions  were  raised 
concerning  instances  where  Statewide 
procurement  policies  call  for  awarding 
extra  points  to  proposals  received  from 
such  organizations  as  minority-business 
enterprises  and  women-owrned 
businesses.  If  this  is  a  State,  SDA  or 
SSG-wide  policy,  applicable  to  not  only 
JTPA  funds  but  other  funds,  the  State, 
SDA  or  SSG  may  continue  applying 
these  policies  to  JTPA  funds.  If  these 
policies  apply  only  to  JTPA  funds. 
States,  SDA's  or  SSG's  may  not  continue 
applying  these  policies  to  JTPA  funds, 
lliis  is  discussed  in  a  new  paragraph  (1). 

Section  627.422(h)  is  redesignated  as 
§627.422(k)  and  reiterates  the  Act's 
requirement  that  awards  include 
appropriate  amounts  necessary  for 


administration  and  supportive  services 
(section  108(b)(5)).  Several  commenters 
felt  that  SDA's/SSG's  should  be  allowed 
to  continue  making  awards  that  do  not 
include  administrative  funds.  It  is 
because  of  this  practice  that  new 
language  was  included  in  the 
Amendments.  In  the  past  SDA's  have 
indicated  that,  given  the  15  percent 
limitation  on  administrative  costs,  they 
do  not  receive  sufficient  administrative 
funds  to  operate  JTPA  programs.  It  is , 
equally  difficult  for  other  service 
providers  to  provide  these  same  services 
when  they  are  provided  either  an  even 
lower  level  of  or  no  administrative 
funds.  Some  commenters  thought  that 
the  regulations,  as  written,  will  give 
service  deliverers  the  right  to  claim 
whatever  administrative  costs  they 
want.  This  is  not  the  intent  of  the 
regulation.  While  the  regulation  does 
prevent  an  SDA  from  arbitrarily  refusing 
to  fund  a  service  provider's 
administrative  costs  or  fi-om  arbitrarily 
underfunding  them,  it  creates  no  right 
in  the  service  provider  to  demand  any 
particular  level  or  amount  of 
administrative  funding.  The  level  of 
administrative  funding  to  be  covered  by 
the  agreement  should  be  determined 
through  negotiations.  If  either  party  is 
dissatisfied  with  the  results  of  the 
negotiations,  they  should  not  sign  the 
agreement.  Such  disagreements  may  be 
handled  imder  State  and  local  grievance 
procedures.  Some  commenters  were 
concerned  that  awardees  that  fail  to 
perform  would  argue  that  insufficient 
administrative  funds  were  provided 
and,  thus,  were  the  cause  of  the  failure. 
Because  the  agreement  should  be 
mutual,  it  should  be  diHicult  for  an 
awardee  to  use  this  argument  to  excuse 
lack  of  performance.  The  Department 
does  wish  to  note  that  it  is  inappropriate 
for  the  SDA  to  pre-det ermine  that  it  will 
not  provide  administrative  costs  for 
awardees  except  in  the  payment  of 
tuition  or  off-the-shelf  prices.  Others 
requested  that  guidance  be  given  on 
how  to  determine  appropriate  amounts 
of  administrative  funds.  The 
Department  thinks  this  type  of 
clarification  is  more  appropriately 
provided  at  the  State  level. 

No  comments  were  received  on 
paragraphs  627.422  (i)  and  (k).  These 
two  paragraphs  are  redesignated  as  (h) 

and  (j),  respectively. 

The  redesignated  §627.422(j)  (now 
§627.422(i)),  which  references  back  to 
section  204(d)(2)(B)  of  the  Act,  deals 
with  the  selection  of  subrecipients  for 
the  provision  of  services  to  older 
workers.  One  conunenter  thought  that 
this  section  provides  the  justification  for 
sole-sourcing  older  worker  programs  at 
the  State  level.  This  is  not  the 


Department's  intent.  These  programs  are 
to  be  competed  just  like  any  other 
program.  Others  thought  that  only  the 
Governor  has  the  responsibility  for 
selecting  service  providers.  With  the 
addition  of  the  pass-through  provision 
(at  §  627.420(d)(2)),  this  does  not  have  to 
be  the  case  since  the  Governor  can 
delegate  his/her  authority  for  selection 
through  the  pass-through  process.  . 

Funding  Restrictions  for  "High-Risk" 
Recipients  and  Subrecipients 

A  nimiiber  of  comments  were 
submitted  on  §  627.423.  Several  of  the 
commenters  thought  that  this  section 
was  in  conflict  with  §  627.422(d).  which 
requires  a  determination  of 
demonstrated  performance.  The  intent 
of  this  section  is  not  to  give  preferential 
status  to  high-risk  recipients  and 
subrecipients,  but  to  provide  JTPA 
entities  with  the  authority  to  in>pose 
funding  restrictions  should  it  be 
necessary  to  contract  with  such  an 
entity.  There  may  be  instances  when 
awarding  agencies  have  to  make 
subrecipient  awards  to  high-risk 
organizations  because  they  are  the  only 
entity  providing  the  required  service.  By 
including  this  section,  awarding  entities 
may  do  so,  but  are  authorized  to  include 
restrictions  on  the  award  in  order  to 
protect  the  Federal  funds. 

Other  commenters  thought  that  the 
regulations,  as  written,  would  give  high- 
risk  grantees  an  argiunent  that  they  have 
a  right  to  be  considered  and  selected. 
This  is  not  the  case.  This  section  does 
not  confer  a  right  of  selection  to  high- 
risk  organizations.  Given  the  choice  of 
comparable  proposals  from  ail  offeror 
who  has  demonstrated  performance  and 
a  high-risk  recipient/subrecipient,  the 
award  should  be  made  to  the  former, 
unless  other  factors  indicate  otherwise. 
Additional  language  is  added  to 
§  627.422(d)  to  clarify  these  points. 
Finally,  editorial  changes  are  made  to 
clarify  that  this  section  appUes  to  all 
awards,  not  just  grants  or  subgrants. 

Prohibition  of  Subawards  to  Debarred 
and  Suspended  Parties 

Section  627.424  applies  the  Federal 
government-wide  requirements  on 
awards  to  debarred  or  suspended  parties 
contained  in  Executive  Orders  1 2549 
and  12689  and  implemented  for  all 
Department  of  Labor  grant  programs  in 
regulations  codified  at  29  CFR  part  98. 
These  requirements  were  previously 
issued  to  JTPA  Liaisons  in  a  Grant 
Officer  Notice  dated  April  30, 1992.  As 
provided  in  29  CFR  part  98, 
certifications  are  not  required  for  the 
State  legislatively  required  "pass- 
through"  of  JTPA  fimds  to  SDA's/SSG's 
since  these  are  considered  "mandatorv 


awards"  and  are,  therefore,  exempt  fi-om 
the  29  CFR  part  98  requirements. 
However,  any  other  subaward  over 
525,000,  such  as  an  SDA  award  with  a 
service  provider,  must  meet  the  "lower- 
tier"  certification.  These  "lower-tier" 
certifications  are  to  remain  with  the 
respective  awarding  agency. 

One  commenter  requested  that 
Isinguage  be  added  to  this  section  that 
tells  States  and  subtler  grantees  that 
they  may  elect  to  subscribe  to  the  List 
of  Parties  Excluded  fi-om  Procurement 
or  Non-Procurement  Programs.  This  has 
not  been  done,  since  nothing  in  these 
regulations  prohibits  JTPA  entities  from 
subscribing  to  this  publication,  and 
using  it  as  a  resource. 

Financial  Management  Systems  and 
Generally  Accepted  Accounting 
Principles  (GAAP) 

Section  627.425(b)  of  the  interim  final 
rule  requires  financial  systems  and 
procedures  of  recipients  and 
subrecipients  to  be  in  accordance  with 
GAAP  and  §  627.435(a)  requires  costs 
charged  to  the  JTPA  program  to  also  be 
in  accordance  with  GAAP. 

Several  commenters  raised  questions 
or  issues  about  GAAP,  including 
requesting  that  the  Department  be  more 
specific  about  how  GAAP  must  be 
applied  by  States  and  SDAs,  requesting 
specification  of  which  GAAP  to  use, 
and.  if  GAAP  is  to  be  determined  by  the 
Governor,  if  the  Governor  can  waive 
GAAP  provisions.  A  few  commenters 
requested  that  the  statutory  language  of 
section  164(a)(1)  of  the  Act  pertaining  to 
GAAP  applicable  in  each  State  be 
included  in  §  627.425(b). 

Language  is  added  to  §  627.425(b)  to 
provide  for  the  applicability  of  GAAP  in 
each  State.  The  Department  recognizes 
that  GAAP  vary  by  type  of  organization 
or  entity  and  that,  while  there  is  great 
similarity  among  them,  multiple 
versions  of  GAAP  exist  for  each  type  of 
entity.  It  is  the  Department's  intent,  by 
adding  this  language,  in  addition  to  the 
language  in  paragraph  (a)  of  §  627.435, 
to  allow  the  Governor  to  determine 
which  specific  versions  of  GAAP  are  to 
be  used  in  each  State  and  by  which 
types  of  entities,  should  this  be  at  issue 
in  any  State.  It  is  not  intended  to  give 
the  Governor  authority  to  waive  GAAP 
provisions  since  the  Act  requires  the  use 
of  GAAP. 

The  word  "liabilities"  is  added  to  the 
list  of  financial  information  that 
financial  systems  must  include  at 
§627.425(b)(l)(i).  The  inclusion  of  this 
term  is  to  make  the  listed  items  parallel. 

A  few  conunenters  indicated  tnat 
revised  financial  reporting  requirements 
need  to  be  issued  by  the  Department, 
consistent  with  §627.455,  so  that 


changes  to  accounting  and  other 
financial  systems  could  be  made  that 
also  meet  the  reporting  requirements. 
Revised  financial  reporting 
requirements  for  JTPA  title  II  programs 
were  issued  by  the  Department  in 
Training  and  Employment  Information 
Notice  (TEIN)  No.  6-93  dated  July  30, 
1993  (OMB  No.  1205-0323).  Revised 
financial  reporting  requirements  for  title 
III  programs  were  issued  by  the 
Department  in  TEIN's  Nos.  14-93  and 
12-93,  dated  August  30, 1993,  and 
September  8.  1993,  respectively  (OMB 
Nos.  1205-0326  and  1205-0318). 

In  regard  to  participant  data  systems, 
a  few  commenters  sought  clarification 
regarding  eligible  applicants  for  whom 
information  must  be  maintained  under 
§  627.425(c).  As  used  in  the  regulation. 
a  "formal"  determination  of  eligibility 
refers  to  a  situation  in  which  sufficient 
information  has  been  obtained  by  the 
program  for  a  staff  person  to  make  a 
determination  of  eligibility.  The 
Department  expects  that  such  a 
determination  will  be  made  within  a 
reasonable  time  after  the  information  is 
obtained. 

Grant  Payments 

Section  627.430  establishes  standards 
by  which  the  Department  will  make 
payments  to  States  as  well  as  standards 
for  States,  SDA's,  SSG's.  and  other 
subrecipients  for  making  payments  to 
lower  tier  subrecipients.  Included 
within  this  section  are  standards  for 
when  advances  to  subrecipients  are 
appropriate,  when  the  reimbursement 
method  is  appropriate,  and  provision  is 
made  for  using  the  working  capital 
advance  payment  method. 

A  number  of  commenters  addressed 
the  provisions  of  this  section.  A  few 
commenters  raised  concerns  related  to 
the  Cash  Management  Improvement  Act 
(CMIA)  and  primarily  suggested  that  the 
Department  should  delay  CMIA 
requirements  since  SDA's/SSG's  are 
waiting  on  the  Department  to  publish 
CMIA  standards.  One  commenter 
pointed  out  that  at  the  current  time,  the 
Treasury'  Department  regulations  at  31 
CFR  part  205  do  not  go  beyond  the  State 
level. 

CMIA  applies  only  to  States  and  does 
not  carry  tlu-ough  to  subrecipients  that 
are  not  a  part  of  the  State  government. 
The  Treasury  Department  published 
final  regulations  to  implement  CMIA  at 
31  CFR  Part  205  on  September  24.  1992. 
The  Department  does  not  plan  to 
publish  any  additional  CMIA  standards 
applicable  to  grant  funds. 

The  Department  recognizes  that  the 
September  24. 1992.  Treasury 
Department  regulations  dropped  the 
requirements  that  previously  existed 


pertaining  to  subrecipients  of  States  as 
well  as  non-State  recipients.  Therefore, 
the  basic  cash  management  standard  of 
paragraph  (b)  of  this  section  is  revised 
to  incorporate  the  standard  that  is 
generally  applicable  to  other  Federal 
grant  programs.  That  standard  is  also 
generally  consistent  with  the  standard 
applicable  to  the  JTPA  program  prior  to 
the  pubhcation  of  the  interim  final  rule. 
In  addition,  the  requirement  to  maintain 
procedures  as  a  part  of  the  standard  is 
deleted  so  that  the  standard  is  based 
only  on  the  demonstration  of  effective 
cash  management  results. 

A  few  commenters  raised  questions  of 
whether  subrecipients  other  than  CBO's 
and  non-profit  entities  could  receive 
advances  or  working  capital  advances. 
A  few  commenters  wanted  clarification 
on  the  specific  requirements  for 
payments  to  contractors.  It  is  the  intent 
of  this  section  to  provide  for  advances 
to  any  subrecipient  as  long  as  the 
subrecipient  is  in  compliance  with  the 
basic  cash  management  requirement 
that  cash  on  hand  shall  be  limited  to 
actual  immediate  disbursement  needs 
for  program  purposes.  A  subrecipient 
that  does  not  meet  that  standard  may  be 
paid  by  either  of  the  other  two  pavTnent 
methods  outlined  in  this  section.  The 
Department  recognizes  that,  given  the 
definitions  in  §626.5  for  subrecipient 
and  contractor  and  the  procurement 
requirements  of  the  Act  and  these 
regulations,  there  is  no  need  to  establish 
separate  payment  requirements 
applicable  to  contractors.  Therefore, 
paragraph  (b)(2)  of  the  interim  final  rule 
is  removed  from  the  final  rule  and 
corresponding  language  adjustments  are 
made  throughout  the  remainder  of  this 
section. 

A  few  commenters  requested 
clarification  of  the  requirement,  in 
paragraph  (f)  of  this  section,  which 
requires  disbursement  of  cash  received 
as  a  result  of  program  income,  rebates, 
refunds,  contract  settlements,  audit 
recoveries,  and  interest  earned  on  such 
funds  before  requesting  additional  cash 
payments  in  light  of  the  time  frame  for 
the  use  of  program  income  at  §  627.450. 
Program  income.  The  requirement  in 
§627.430(0  is  a  cash  management 
requirement  to  ensure  that  cash 
attributable  to  JTPA  does  not  remain  in 
a  bank  account  while  at  the  same  time 
the  entity  is  drawing  additional  cash 
from  the  Treasury  Department  to  meet 
immediate  JTPA  disbursement  needs. 
Any  cash  attributable  to  JTPA  should  be 
immediately  disbursed  for  whatever 
JTPA  disbursement  need  exists.  That 
need  does  not  have  to  be  the  same  as  the 
entity's  planned  use  of  program  income 
earnings  nor  does  it  relieve  the  entity  of 
its  liability  to  provide,  within  the 
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funding  period,  an  amount  of  program 
services  eqvtivalent  to  the  amount  of 
program  income  earned.  At  the  time 
cash  is  needed  for  disbursement  for  the 
purposes  for  which  the  program  income 
was  planned  to  be  used,  it  can  be 
accessed  through  normal  JTPA  grant 
payment  processes.  Language  is  added 
to  paragraph  (f)  of  §  627.430  to  more 
clearly  apply  this  requirement  to  cash 
proceeds. 

Cost  Principles  and  Selected  Items  of 
Cost 

Section  627.435  provides  generic  cost 
principles  apphcable  to  the  JTPA 
program  in  paragraphs  (a)  through  (d) 
and  provides  specific  treatment  for 
selected  items  of  cost  in  paragraphs  (e) 
through  (h).  A  few  commenters  stated 
that  the  Department  should  adopt  the 
Circulars  for  cost  principles,  thereby 
replacing  this  section. 

Section  164(a)(2)  of  the  Act  requires 
the  Secretary  to  prescribe  regulations 
establishing  uniform  cost  principles 
substantially  equivalent  to  those 
generally  apphcable  to  recipients  of 
Federal  grant  funds.  The  generic  cost 
principles  in  this  section  are  intended  to 
be  substantially  the  same  as  the 
provisions  of  Attachment  A  of  the  OMB 
Circulars  that  contain  cost  principles 
and  should  general^y  be  interpreted  the 
same  as  the  Circulars.  The  Department 
has  chosen  not  to  simply  adopt  the 
Circulars  because  they  contain  some 
restrictive  requirements  in  areas  where 
the  Department  thinks  that  recipients 
and  subrecipienfs  should  retain 
operational  flexibility. 

A  number  of  commenters 
recommended  that  the  prohibition  on 
the  shifting  of  funds  in  §  627.435(c) 
should  be  changed  to  clarify  that  it  does 
not  cover  accounting  errors.  The 
Department  agrees  with  this  comment 
and  language  is  added  to  limit  this 
prohibition  to  costs  "allocable"  to 
another  Federal  grant,  program,  or 
category.  Adjustments  should  be  made 
for  costs  inappropriately  charged 
because  of  accounting  errors  or 
misclassification  so  that  the  costs 
ultimately  charged  to  a  cost  objective 
are  those  properly  allocable  to  that 
objective. 

A  few  commenters  requested  revision 
of  the  prohibition  on  contributions  to 
contingency  reserves  at  §  627.435(e)(6), 
particularly  that  they  should  be 
allowable  if  such  contributions  are  not 
made  with  Federal  funds.  The  language 
on  contingency  reserves  is  not  changed 
since  only  those  costs  charged  to  the 
JTPA  program  are  regulated  by  this 
section  and  it  does  not  extend  to  non- 
JTPA  funds. 


Amended  §  627.435(f)  provides 
additional  guidance  on  legal  costs.  A 
number  of  commenters  recommended 
changes  in  this  area,  with  most 
commenters  opposed  to  the  specific 
prohibition  on  die  allowabiUty  of  costs 
for  appeals  to  an  Administrative  Law 
Judge.  Several  commenters  suggested 
that  the  Department  should  review  the 
Conference  Report  language  on  this 
issue.  A  few  commenters  requested 
more  specificity  on  legal  expenses, 
particularly  settlement  costs. 

In  response  to  the  comments  received 
on  the  specific  prohibition  on  the 
allowability  of  legal  costs  for  appeals  to 
an  Administrative  Law  Judge,  the 
Department  has  reviewed  the 
Conference  Report  (H.R.  Conf.  Rep.  No. 
102-811, 102d  Cong.,  2d  Sess.,  p.  137 
(1992))  and  engaged  in  further  dialogue 
on  this  subject.  The  discussion  in 
section  221  of  the  Conference  Report 
pertained  to  title  IV  special  programs  for 
Migrants  and  Seasonal  Farmworkers 
and  the  Department  does  not  view  that 
language  as  carrying  through  to  the 
other  titles  of  JTPA.  The  Department  is 
also  aware  that  some  Federal  agencies 
are  permitting  the  costs  of  appeals  to  an 
ALJ  as  an  allowable  grant  cost.  The 
Department  notes  that,  unlike  the 
process  of  the  Department  of  Health  and 
Human  Services  that  is  referred  to  in  the 
Conference  Report,  there  are  several 
opportimities  for  informal  resolution  of 
disputes  prior  to  the  issuance  of  the 
Department  of  Labor  grant  officer's  final 
determination.  In  addition,  if  the  grant 
officer's  decision  is  found,  upon  appeal, 
to  be  substantially  in  error,  there  may  be 
an  opportunity  for  a  grantee  to  recover 
its  legal  costs  under  the  provisions  of 
the  Equal  Access  to  Justice  Act. 
Congress,  in  passing  the  Equal  Access  to 
Justice  Act,  has  set  forth  the  conditions 
under  which  it  is  appropriate  for  parties 
in  contested  administrative  proceedings 
to  recover  their  costs  from  the  federal 
goverrunent.  The  rule  that  is  adopted  in 
these  regulations  maintains  those 
conditions.  Finally,  it  is  the 
Department's  position  that,  absent  any 
specific  statutory  direction,  Federal 
taxpayers  should  not  bear  the  costs  of 
both  sides  of  a  matter  appealed  to  an 
ALJ.  To  do  so  may  increase  the 
incidence  of  such  costs  and  provides  no 
incentive  for  assuring  that  only  matters 
of  substantive  merit  are  appealed. 
With  regard  to  the  language  on 
settlement  costs,  paragraph  (f)(1)  of  this 
section  is  changed  to  clarify  tliat 
settlement  costs  are  allowable  to  the 
extent  that  the  costs  included  in  the 
settlement  would  have  been  allowable  if 
charged  to  the  JTPA  program  at  the  time 
they  were  incurred,  e.g.,  if  the 
settlement  costs  are  for  back  pay  then 


the  provisions  of  §  627.435(e)(2)  would 
control  the  allowability  of  the 
settlement  costs. 

Section  627.435(h)  of  the  interim  final 
rule  basically  continued  the  language  on 
construction  costs  that  has  existed  since 
the  inception  of  JTPA.  However,  a  few 
commenters  recommended  changes  to 
this  paragraph  including  that 
construction  costs  for  alterations, 
maintenance,  and  repairs  should  be 
allowable  and  that  there  is  now  a 
conflict  with  amended  §  627.210(a)(3) 
concerning  physical  accessibility,  as 
required  by  section  504  of  the 
RehabiUtation  Act  of  1973,  as  amended, 
and  the  Americans  with  Disabilities  Act 
of  1990. 

The  Department  agrees  with  these 
comments  and  the  language  on 
construction  costs  is  eliminated.  The 
effect  of  this  change  is  to  allow 
construction  costs  to  the  extent  that 
such  costs  are  necessary  and  allocable  to 
JTPA.  Paragraph  (h)  of  the  final  rule 
now  contains  language  on  contributions 
to  a  reserve  for  self-insurance,  as 
discussed  above  in  the  discussion  of 
§  627.415(c),  Insurance. 

Governor's  Guidehnes  on  Allowable 
Costs 

Section  627.435(1)  requires  the 
Governor  to  prescribe  and  implement 
guidelines  on  allowable  costs  not 
otherwise  treated  in  §627.435  and 
contains  a  listing  of  selected  items  of 
costs  in  paragraph  (i)  for  which  the 
Governor's  allowable  cost  guidelines 
must,  at  a  minimum,  prescribe 
treatment. 

Many  commenters  responded  to  the 
provisions  of  this  subsection.  Most  of 
them  saw  it  as  a  requirement  for 
Governors  to  set  actual  amounts  for  . 
salaries  and  other  commonly  incurred 
JTPA  costs  and  opposed  this  subsection. 
One  commenter  recommended  that  the 
Department  should  clarify  the  intent  of 
this  provision  and  a  few  commenters 
asked  whether  the  requirements  of  the 
regulation  would  be  met  if  the  OMB 
Circulars  on  cost  principles  were 
adopted. 

Tnis  provision  is  not  basically 
difi^erent  from  the  requirement,  in 
existence  since  the  beginning  of  JTPA  in 
1983,  that  "Itjhe  Governor  shall  issue 
guidelines  on  allowable  costs  for 
*  •  *."  Such  guidelines  should  set 
parameters  and  guidance,  rather  than 
actual  amounts.  The  Department's 
intent  is  simply  to  ensure  that  the 
Governor's  guidelines  cover  at  least  the 
items  included  in  the  list,  since  issues 
have  been  raised  on  each  of  these  items 
during  the  past  10  years  of  JTPA. 
Recognizing  that  SDA's  retain  some 
flexibility,  within  the  Governor's 


guidelines,  to  establish  amounts  for 
allowable  costs  such  as  personnel 
compensation  and  travel,  the  final  rule 
is  changed  by  replacing  the  words  "and 
amounts"  with  "or  the  extent  of 
allowability."  In  addition,  since  other 
sections  of  the  final  rule  now  provide 
guidelines  on  item  No.  11,  the  extent  of 
allowability  for  supportive  services 
costs  and  payments  to  participants,  that 
item  is  removed  fit)m  the  list  in  this 
section  of  the  final  rule. 

For  most  States,  the  existing  allowable 
cost  guidelines  of  the  Governor  already 
meet  the  requirements  of  this  paragraph 
and  few,  if  any,  changes  are  necessary. 
All  States  should  review  their  current 
allowable  cost  guidelines  and  ensure 
that  each  of  the  16  listed  cost  items  are 
treated  consistently,  as  well  as  any  other 
cost  items  for  which  the  Governor 
thinks  consistent  treatment  is  necessary. 
A  commenter  raised  the  question  about 
whether  the  regulatory  requirement 
would  be  met  if  the  OMB  Circulars  on 
Cost  Principles  were  adopted.  The 
Department  agrees  that  all  16  cost  items 
would  be  covered  if  the  Circulars  were 
adopted.  The  Department  cautions, 
however,  that:  (1)  It  does  not  intend  to 
approve  or  disapprove  any  prior 
approval  requests,  as  required  by  the 
Circulars,  and  (2)  the  OMB  Circulars 
contain  restrictive  requirements  in  areas 
in  which  States,  SDA's,  and  SSG's  may 
desire  greater  flexibility,  e.g.,  staff 
compensation,  fees/profits,  fund-raising. 

Administrative  Cost  Pools 

Section  627.440(a)  is  amended  in  the 
final  rule  to  add  language  on  cost  pools. 
Section  627.440(f)  of  the  interim  final 
rule  required  that  costs  charged  initially 
to  a  JTPA  administrative  cost  pool 
(ACP)  be  allocated,  for  JTPA  Federal 
reporting  purposes,  to  the  benefitting 
programs  based  on  the  benefits  received 
by  each  program.  The  Department 
recognized  that  this  language 
represented  a  departure  from  previously 
established  policy  on  the  manner  in 
which  pooled  administrative  costs 
could  be  reported.  Commenters  were 
requested  to  identify  the  impact,  if  any, 
of  the  revised  requirement  to  allocate 
pooled  administrative  costs  solely  on 
the  basis  of  "benefits  received". 

Many  commenters  responded  to  the 
provisions  of  this  paragraph.  Most  of  the 
responses  fell  into  one  of  three  groups. 
One  group  viewed  the  ACP  language  as 
effectively  prohibiting  ACP's  by 
requiring  detailed  time  distribution  or 
some  type  of  cost  allocation  process  for 
each  item  of  joint  administrative  cost. 
These  commenters  thought  the  new 
requirements  involved  too  much 
recordkeeping,  were  an  unreasonable 
burden,  inefficient,  illogical,  and  went 


beyond  the  requirements  of  OMB 
Circular  A-87. 

A  second  group  expressed  concerns 
about  the  effect  of  the  ACP  requirement 
on  the  administrative  cost  Umitations 
for  each  program  and  that  they  would 
lose  their  ability  to  ensure  cost  limits 
are  not  exceeded.  They  were  also 
concerned  programs  would  be 
overexpended.  A  few  commenters  stated 
that  there  are  not  enough  administrative 
funds  available  for  EDWAA  at  the  State 
level  to  absorb  its  share  of  costs. 

The  third  group  of  commenters  made 
suggestions  that  included  going  back  to 
the  old  regulatory  language,  which 
allowed  "true  cost  pools",  specifying 
that  using  direct  expenditures  was  an 
acceptable  methodology,  and  requiring 
application  of  A-87  principles.  One 
commenter  suggested  eliminating  any 
mention  of  ACP's  in  the  regulations  and, 
instead,  requiring  JTPA  entities  to 
follow  GAAP  and  section  108(a)  of  the 
Act.  In  addition,  a  few  commenters 
requested  guidance  on  the  use  of  intake 
cost  pools.  Several  commenters  raised 
questions  about  the  proper  charging  of 
title  II-B  administrative  costs  at  the 
State  level. 

Several  commenters  also  raised 
questions  about  the  "benefits  received" 
language  of  paragraph  (a)  in  §  627.440, 
which  requires  all  JTPA  costs  to  be 
cheu^ed  to  the  benefitting  programs  and 
cost  categories  based  on  benefits 
received.  That  language  has  been  a  part 
of  the  JTPA  regulations  since  the 
inception  of  the  program.  A  few 
commenters  recommended  that  this 
paragraph  should  specifically  allow  cost 
pools. 

The  ACP  language  contained  in 
§  627.440(f)  of  the  interim  final  rule  was 
not  intended  to  eliminate  the  use  of 
"true  cost  pools"  in  accounting  for  the 
costs  of  JTPA  programs.  It  was  also  not 
intended  to  go  beyond  the  requirements 
of  section  108(a)  of  the  Act,  GAAP, 
paragraph  (a)  of  this  section  or  similar 
provisions  in  OMB  Circular  A-87.  The 
final  rule  removes  the  specific  ACP 
provisions  in  paragraph  (f)  and  adds  a 
new  sentence  on  cost  pools  within 
paragraph  (a).  The  new  sentence  is 
intended  to  be  consistent  with  the  A-87 
meaning  and  treatment  of  cost  pools. 

JTPA  entities  may  continue  to  use 
ACP's.  They  may  also  continue  to  use 
indirect  cost  pools,  training  cost  pools, 
intake  cost  pools,  pools  for  supplies 
expense,  and  any  other  pool  they  find 
beneficial  to  have  in  their  accotmting 
system,  including  intermediate  cost 
pools  for  the  recording  and  temporary- 
accumulation  of  joint  or  similar  types  of 
costs,  pending  distribution  (allocation) 
at  a  later  date  to  the  benefitting  cost 


objectives,  e.g.,  programs  and/or  JTPA 
cost  categories. 

Having,  or  using,  a  JTPA  ACP  has 
never  been  an  issue  and  is  not  one  now. 
The  issue  is  how  to  distribute  or  allocate 
those  accumulated  costs  back  to  the 
benefitting  programs  and  whether 
allocation  methodologies  other  than 
"benefits  received"  by  each  of  the 
benefitting  programs-can  be  used.  The 
"old"  JTPA  regulations  did  not  address 
this  issue.  Since  the  1992  Amendments 
directly  incorporate  the  requirement  to 
follow  GAAP,  and  GAAP  requires  costs 
to  be  charged  based  on  "benefits 
received,"  the  basic  issue  is  whether  the 
Department  can  waive  a  specific 
statutory  requirement,  especially  when 
it  affects  up  to  20  percent  of  the  funds. 

It  is  the  Department's  experience  that 
allocation  based  on  "benefits  received" 
has  not  added  much  workload  burden 
and  alternative  methodologies  have 
been  developed  by  most  JTTA  entities. 
For  many  JTTPA  entities,  allocating 
administrative  costs  based  on  each 
program's  share  of  total  direct  costs, 
salaries  and  fi-inge  benefits,  or  total 
program  costs  compared  to  the  total 
direct  costs,  total  salaries  and  fringe 
benefits,  or  total  costs  of  all  programs 
administered  by  an  entity  are  acceptable 
methodologies.  The  Department 
cautions,  however,  that  some  of  these 
methodologies  may  not  be  acceptable 
for  particular  JTPA  entities.  Each 
organization  is  different  and  costs, 
particularly  direct  costs,  are  charged 
differently.  It  will  require  a  self- 
examination  by  each  entity  to  determine 
the  best  approach.  Assistance  can  also 
be  obtained  fiom  the  State's  or  SDA's 
auditor.  The  use  of  financial-based 
methodologies  is  encouraged:  however, 
the  Department  will  accept  any 
treatment  of  pooled  costs  and  allocation 
methodologies  that  are  consistent  with 
G.\AP  applicable  in  each  State.  The 
Department  cautions  that  a  methodology 
that  is  based  solely  on  contribution  to 
the  pool  may  be  questioned  in  audits. 
Finally,  in  response  to  the  questions 
about  the  proper  charging  of  title  II-B 
administrative  costs  at  the  State  level. 
§  627.440(b)  establishes  the  JTP.^  cost 
objectives  for  State-administered 
programs  and  the  State's  overall 
administration  of  title  II  activities.  To 
clarifS'  this  issue,  however, 
§  627!440(b)(10)  is  revised  in  the  final 
rule  to  specifically  include  State 
administrative  costs  associated  w  ith 
title  II-B. 

Classification  of  Costs 

Section  627.440  establishes  the 
minimum  levels  of  accountability  for 
JTPA  funds,  proy-ides  the  Secretary's 
definitions  of  the  cost  categories,  and 
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jmsvides  specific  treatment  for  the 
classification  of  certain  types  of  costs 
that  have  frequently  been  at  issue  in  the 
JTPA  system. 

At  §  627.440(c)(2).  the  regulations 
provide  that  incentive  funds,  both  title 
II-A  and  Il-C,  received  by  an  SDA  may 
be  combined  and  used  without  regard  to 
cost  categories  or  cost  Umitations.  A 
number  of  commenters  on  this 
provision  were  pleased  with  the 
treatment  accorded  incentive  funds, 
however,  several  commenters  appeared 
to  have  missed  or  misread  this 
prpvision.  No  change  is  made  to  the 
final  rule. 

Within  the  definitions  of  the  JTPA 
cost  categories,  at  §  627.440(d),  a 
number  of  comments  expressed  concern 
about  the  treatment  of  tuition,  work 
experience  wages,  insurance,  and  the 
difference  between  public  information 
costs  and  the  costs  of  outreach.  Another 
frequent  comment  concerned  the 
treatment  of  project  directors  and  other 
positions  that  perform  both 
administrative  and  program  functions. 
Commenters  on  this  subject  fell  into  two 
groups.  One  group,  which  appeared  to 
have  missed  the  provisions  of  paragraph 
{e)(l),  argued  that  the  costs  of  such 
positions  should  not  all  be  charged  to 
administration.  Some  requested  that 
such  positions  be  charged  entirely  to 
training.  The  other  group,  focusing  on 
paragraph  (e)(1),  commented  on  the 
burden  and  mechanics  of  time 
distribution. 

The  Department  agrees  that  the 
language  in  the  preamble  of  the  interim 
final  rule  concerning  tuition  was 
iomewhat  inconsistent  and  more 
restrictive  than  this  section  of  the 
regulations.  The  Department's  intent  is 
to  permit  costs  frequently  associated 
with  tuition  costs,  such  as  entrance  fees, 
to  also  be  charged  to  the  direct  training 
category.  The  Department  believes  that 
the  regulation  adequately  expresses  this 
intent.  In  addition,  tuition,  entrance 
fees,  and  other  usual  and  customary  fees 
of  other  educational  institutions,  such 
as  postsecondary  vocational  institutions 
specified  at  section  481(c)  of  the  Higher 
Education  Act,  are  another  example  of 
payments  to  vendors  that  are 
appropriately  charged  to  the  direct 
training  category.  The  final  rule  removes 
the  reference  to  section  141(d)(3)(B)  of 
the  Act  to  clarify  that  such  payments  to 
any  educational  institution  in  a  vendor 
relationship  that  a'so  satisfies  the  other 
criteria  of  paragraph  (d)(l)(vij(B),  are 
direct  training  costs. 

Where  tuition  is  part  of  a  subrecipient 
agreement,  rather  than  a  vendor 
relationship,  and  the  agreement  also 
includes  other  components,  the  costs  of 


tuition  are  chargeable  to  the  direct 
training  category. 

A  new  paragraph  (d)(l)(vii)  is  added 
to  the  final  rule  specifying  that 
payments  to  participants  that  represent 
hours  spent  in  a  direct  training  activity 
(such  as  work  experience)  are  direct 
training  costs.  In  addition,  the  word 
"insurance"  is  removed  from  the 
definition  of  administration  since  this  is 
a  type  of  cost  that  should  be  charged  or 
allocated  to  each  of  the  benefitting 
categories. 

Some  commenters  raised  the  question 
of  how  the  costs  of  curriculum 
development  or  training  materials 
should  be  charged.  The  Department 
believes  that  these  costs  are  properly 
charged  to  the  direct  training  cost 
category. 

A  few  comments  were  received  on 
public  relations  costs  versus  the  costs  of 
outreach.  These  comments  tended  to 
view  public  relations  as  an  outreach 
cost  and  recommended  that  it  be 
charged  to  the  training  related  and 
supportive  services  category.  The 
Department  agrees  that  public  relations 
can  be  an  effective  tool  that  enhances 
outreach  activity,  but  also  believes  that 
the  costs  of  general  public  relations  is 
more  appropriately  a  part  of  the  overall 
costs  of  administration.  No  change  is 
made  in  the  final  rule. 

The  Department  also  agrees  with 
commenters  that  time  distribution 
should  be  reasonable  and  not 
burdensome  and  that  alternative 
distribution  bases  should  be  allowable. 
Language  is  added  to  paragraphs 
(d)(l)(i),  (d)(3)(i),  and  (e)(1)  to  provide 
that  other  equitable  cost  allocation 
methods  may  be  used.  Other  equitable 
cost  allocation  methods  may  be  either 
financial  based  or  non-financial  based 
methods. 

Limitations  on  Certain  Costs 

Section  627.445(d)  of  the  interim  final 
rule  clarified  the  provision  made  in 
section  141(d)(3)(C)  of  the  Act  for 
excluding  administrative  costs  incurred 
by  CBO's  or  non-profit  organizations 
from  the  SDA's  administrative  cost 
limitation  under  certain  criteria  and 
conditions  specified  in  the 
Amendments.  A  number  of  commenters 
responded  to  that  provision  and 
regulatory  clarification.  Most  of  these 
commenters  incorrectly  perceived  the 
10-percent  limitation  as  an  absolute 
ceiling  on  administrative  costs  for 
CBO's  and  other  non-profit  service 
providers  and  requested  relief  from  that 
ceiling.  Other  commenters  raised 
questions  of  whether  the  90/10 
provisions  were  based  on  budget  or 
actual  expenditures  and  the  effect  on 
the  90/10  provision  if  more  than  10 


percent  is  expended  by  the  CBO  or  other 
non-profit  service  provider  for 
administrative  costs. 

The  Department  emphasizes  that  the 
provisions  of  section  141(d)(3)(C)  of  the 
Act  and  paragraph  (d)  of  the  regulations 
do  not  constitute  a  mandatory  ceihng  on 
administrative  costs  for  CBO's  and  other 
non-profit  service  providers.  The  relief 
provisions  apply  to  the  SDA's 
administrative  cost  limitation  and  are 
only  applicable  for  those  situations  in 
which  the  SDA  and  the  CBO  or  other 
non-profit  service  provider  agree  to  the 
90/10  arrangement.  Where  such 
agreement  is  reached,  the  SDA  may 
avail  itself  of  the  relief  to  total 
administrative  costs  only  if  the  actual 
expenditures  of  the  CBO  or  other  non- 
profit service  provider  conforms  to  the 
90/10  provisions.  Costs  charged  to  the 
JTPA  program  for  the  costs  of  a  CBO  or 
other  non-profit  service  provider  that 
are  for  less  than  90  percent  for  direct 
training  and  training-related  and 
supportive  services  costs  or  for  more 
than  10  percent  for  administrative  costs 
negate  the  applicability  of  this 
provision.  -    , 

No  changes  other  than  grammar  and 
deletion  of  the  word  "private"  are  made 
to  this  section. 

Program  Income 

Section  627.450  contains  a  definition 
of  what  is  and  what  is  not  program 
income  for  JTPA  purposes,  including 
the  incorporation  of  the  new  provisions 
of  section  141{m)  of  the  Act,  and 
establishes  timeframes  and 
requirements  for  the  treatment  and  use 
of  program  income.  The  JTPA  cost 
•categories  and  the  administrative  cost 
limitations  are  also  made  applicable  to 
program  income. 

A  numl>er  of  commenters  responded 
to  the  provisions  of  this  section.  The 
comments  contained  a  number  of 
suggestions,  including;  That  the 
Department  should  adopt  the  OMB 
Circular  A-102  definition  of  program 
income;  that  program  income  should 
not  be  subject  to  the  cost  categories  or 
administrative  cost  limitation;  and  that 
the  regulations  should  eliminate  the 
presumption  that  a  contractor  is  entitled 
to  the  earned  revenues  by  law, 
especially  a  contractor  wWh  whom  the 
State  or  SDA  is  no  longer  contracting. 
Other  commenters  raised  the  question  of 
whether  earned  program  income  must 
be  used  for  the  same  program  or  subtitle 
that  earned  it  and  still  others  requested 
clarification  of  the  time  frame  for  use  of 
program  income. 

It  is  the  Department's  intent  to  adopt 
the  basic  A-102  definition  of  program 
income  and  to  add  to  that  definition  the 
specific  provisions  of  section  141  (m)  of 


the  Act.  In  addition,  the  Department 
recognizes  that  the  potential  to  earn 
significant  amounts  of  program  income 
exists  within  the  Act  and  these 
regulations.  To  avoid  the  possibility  of 
creating  windfolls  of  administrative 
funds  available  to  entities  that  choose  to 
use  the  new  provisions  in  such  a 
manner,  the  Department  is  imposing  the 
administrative  cost  limitation  on 
program  income. 

Section  141(m)  of  the  Act  specifies 
that  program  income  may  be  retained  by 
the  entity  that  earned  it  and  used  for 
program  purposes.  The  Department 
believes  that  the  regulations,  as  written, 
are  consistent  with  the  statutory  , 
provision  and  that  there  is  no  authority 
to  empower  any  other  entity  to  use  the 
funds,  as  long  as  the  entity  that  earned 
the  program  income  uses  the  funds  for 
program  purposes. 

In  response  to  the  questions  about 
whether  program  income  must  be  used 
for  the  same  program  or  subtitle  that 
earned  it,  or  if  it  may  be  used  for  any 
.  JTPA  program  or  title,  the  Department 
agrees  that  clarification  is  needed. 
While  the  interim  final  regulations 
limited  the  use  of  program  income  to 
the  particular  JTPA  grant  or  subgrant 
imder  which  it  was  earned,  it  is 
recognized  that  particular  grants  or 
subgrants  may  provide  funds  for 
multiple  programs  or  subtitles. 
Therefore,  paragraph  (c)  of  this  section 
of  the  final  rule  is  amended  to  also  limit 
its  use  to  the  JTPA  title  under  which  it 
was  earned.  In  addition,  language  is 
added  to  paragraph  (c)(3)  to  clarify  that 
the  time  period  for  tbe  use  of  program 
income  is  the  funding  period,  usually 
up  to  three  years. 

It  was  brought  to  the  Department's 
attention  that  section  141(m)  of  the  Act 
does  not  exempt  interest  earnings  by 
States  from  the  provisions  applicable  to 
income  under  the  Act  and,  therefore,  the 
regulations  could  not  either.  The 
Department  agrees,  however,  the  State  is 
required  by  the  CMIA,  codified  at  31 
U.S.C.  6503(c).  to  pay  interest  on 
advanced  funds  frt>m  the  time  that  the 
funds  are  deposited  by  the  United  States 
to  the  State's  account  imtil  the  time  that 
the  funds  are  paid  out  by  the  State  for 
program  purposes. 

The  Department  believes  that  it  is 
equitable  that  the  State  be  able  to  use 
the  interest  it  may  earn  on  these  funds 
towards  satisfying  the  interest  debt 
created  by  the  CMIA  and  does  not  desire 
to  cause  States  to  both  meet  any  interest 
liabihty  under  the  CMIA  and  provide 
additional  JTPA  program  services  with 
the  same  interest  earnings.  Therefore, 
paragraph  (a)(v)  is  revised  in  the  final 
rule  to  eliminate  the  exception  for 
interest  earnings  by  States  and 


paragraph  (c).  Use  of  program  income,  is 
revised  to  permit  the  State's  use  of  such 
income  to  meet  its  CMIA  liability.  In 
addition,  the  application  of  the 
administrative  cost  Umitations  in 
paragraph  (c)  is  also  revised  to  exempt 
program  income  used  by  States  to  meet 
its  CMIA  hability  from  the 
administrative  cost  limitation. 

Reports  Required 

Section  627.455  requires  financial 
reporting  to  be  on  a  quarterly  basis  and 
costs  to  be  reported  on  an  accrual  basis 
by  year  of  appropriation.  A  few 
commenters  asked  whether  participants 
must  also  be  reported  by  year  of 
appropriation  and  several  commenters 
asked  whether  costs  may  be  charged  to 
the  oldest  available  appropriation,  i.e.. 
first-in,  first-out  (FIFO)  basis. 

As  specified  in  §  627.455(a).  reporting 
instructions  are  to  be  issued  by  the 
Secretary.  The  statutory  requirement  to 
report  by  year  of  appropriation  is 
limited  to  financial  data.  With  regard  to 
FIFOing  of  costs,  the  Department  has  no 
objections  to  an  entity  FIFOing  costs  it 
incurs  itself  as  long  as  obligadonal 
authority  exists  for  multiple  years  and 
the  costs  are  for  the  same  purposes  and 
under  the  same  terms  and  conditions 
that  accompanied  each  year's 
obligational  authority.  "This  approach 
limits  FIFOing  to  each  individual  JTPA 
entity  and  does  not  include  one  entity 
FIFOing  costs  incurred  by  another 
entity,  even  if  the  other  entity  is  a 
subrecipient  of  the  original  one. 
Restated,  once  a  JTPA  cost  is  recorded 
by  any  subrecipient,  it  must  be  recorded 
against  a  given  year  of  funds  and 
remains  a  cost  charged  to  that  year  of 
funds.  It  may  not  be  recorded  or 
reported  by  another  entity  against  a 
different  year  of  funds.  No  changes  are 
made  to  the  final  rule. 

Requirements  for  Records 

Section  627.460(a)  imposes  the  record 
retention  requirements  of  section  165(e) 
of  the  Act  on  State  records  and  provides 
the  State  two  options  for  subrecipient 
records.  A  few  commenters  encouraged 
the  Department  to  drop  the  option  for 
subrecipient  records  and  require  all 
subrecipients  to  comply  with  the  record 
retention  provisions  imposed  on 
subrecipients  by  the  Act. 

Since  the  Act  is  unclear  about  its 
effect  on  subrecipient  records,  it  is  the 
Department's  intent,  by  providing  an 
option  for  retention  of  subrecipient 
records,  to  allow  each  State  to 
determine  if  subrecipients  of  tbe  State 
should  each  have  its  own  clock  for  the 
starting  point  for  record  retention,  rather 
than  having  all  records  of  all 
subrecipients  throughout  a  State 


controlled  by  the  one  State  clock.  Tnis 
option  avoids  requiring  all  subrecipients 
in  a  State  to  maintain  records  beyond 
the  prescribed  period  just  because  a 
claim,  audit,  or  litigation  has  started 
that  affects  only  one  or  a  few 
subrecipients.  It  also  enables  JTPA 
subrecipients  to  maintain  and  dispose  of 
JTPA  records  in  the  same  timeframes 
that  apply  to  other  records  of  the 
subrecipient  that  are  covered  by 
applicable  OMB  Circulars.  It  is  expected 
that  either  approach  will  result  in  most 
JTPA  records,  other  than  property 
records,  being  maintained  for  the  same 
total  5-year  period  of  time. 
Subrecipients  that  are  opposed  to  this 
approach  should  encourage  their  State 
to  not  adopt  the  option  provided. 

Paragraph  (a)(2)  of  this  section  is 
changed  in  the  final  rule  to  add  the 
statutory  requirement  for  property 
records  to  be  retained  for  three  years 
after  final  disposition. 

Section  627.460(d)  of  the  interim  final 
regulations  authorizes  the  substitution 
of  copies  made  by  microfilming  for 
original  records.  A  few  commenters 
raised  questions  about  the  allowability 
of  retaining  records  in  forms  other  than 
microfilming,  such  as  computer  imaging 
or  scanning,  and  other  types  of 
computer  generated  data  and  electronic 
files.  In  response  to  these  comments,  the 
Department  has  revised  this  provision. 
Instead  of  authorizing  a  particular 
medium  for  record  retention,  the  revised 
provision  sets  a  standard  that  the 
method  of  retention  must  be  sufficient 
to  assure  that  the  record  is  useable  as 
evidence  in  an  audit  or  any  other  JTPA 
proceeding.  As  before,  the  sulntitution 
of  microfilmed  or  photocopied  records 
can  continue  to  be  used  since  these 
media  are  generally  accepted  as 
admissible  for  evidentiary  purposes. 
The  Department  takes  no  position  on 
the  use  of  records  stored  on  electronic 
media  and  the  revised  regulation  neither 
authorizes  nor  specifically  forbids  their 
use.  If  electronic  storage  media  were  to 
be  considered  for  use,  the  user  would 
have  to  be  certain  that  there  are 
sufficient  security  safeguards  and 
protections  against  tampering  so  that  a 
court  would  accept  the  record  as 
evidence  in  a  proceeding.  As  in  any  case 
where  a  record  is  maintained,  the 
burden  of  producing  and  authenticating 
it  is  on  the  custodian  of  the  record  and 
the  failure  to  authenticate  the  record 
will  lead  to  the  custodian's  being  unable 
to  use  the  record  for  any  evidentiary 
purpose.  Thus,  if  an  SDA  maintains  its 
participant  ehgibility  records  on 
computer  files  and  is  unable  to  show 
that  the  records  were  secure  or  were 
tamperproof,  the  records  could  not  be 
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used  to  prove  that  participants  were 
eligible  for  JTPA  services. 

Public  Access  to  Records 

Section  165(a)(4)  of  the  Act  requires 
recipients  to  make  available  to  the 
public  upon  request  certain  records 
which  are  maintained  by  the  recipients 
pursuant  to  section  165(a)(1)  of  the  Act. 
Section  637.463  of  the  interim  final  rule 
was  intended  to  merely  reflect  the 
statutory  requirement. 

A  number  of  comments  were  received 
expressing  concerns  that  such 
disclosure  would  result  in  the  invasion 
of  personal  privacy  and  would  breach 
basic  notions  of  customer 
confidentiality.  In  this  same  regard, 
some  comments  contended  that  this 
requirement  conflicts  with  State  privacy 
laws  and  that  the  statement  in  the 
regulation  with  this  requirement 
applied  "notwithstanding  the 
provisions  of  state  or  local  law"  goes 
beyond  the  plain  meaning  of  section 
165(a)(4)  of  the  Act.  Another  comment 
asked  for  a  definition  of  the  word 
"clearly"  in  the  term  "clearly 
unwarranted  invasion  of  privacy".  One 
comment  questioned  the  provision  in 
the  regulation  "excepting"  recipient  and 
subrecipient  records  from  the  Freedom 
of  Information  Act  (5  U.S.C.  552). 
Several  comments  requested  that  the 
regulations  place  reasonable  time  and 
place  restrictions  on  the  right  of  access. 

Section  627.463  is  revised  to  follow 
more  closely  the  statutory  language. 
There  is  no  intent  to  modify  or  expand 
on  the  plain  meaning  of  the  statute. 

It  is  clear  that  reasonable  conditions 
can  be  placed  on  the  mechanics  of 
providing  access,  including  time  and 
place  restrictions.  R  is  preferable  that 
such  management  details  be  developed 
at  the  State  and  local  levels  and  not  in 
these  regulations. 

The  statute  and  the  regulations  permit 
customer  confidentiality  by  excluding 
from  mandatory  disclosure  information 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy.  A  Federal  definition  of  that 
phrase  is  unnecessary  since  it  is  a  term 
best  defined  in  local  situations  by  State 
or  local  law.  A  State  or  local  privacy  law 
or  requirement  which  prohibits  or 
restricts  the  disclosure  of  information 
which  constitutes  an  unwarranted 
invasion  of  personal  privacy  would  not 
be  in  conflict  with  the  JTPA  public 
access  requirement.  On  the  other  hand, 
the  Act's  requirement  of  public  access  is 
a  statutory  condition  to  the  receipt  of 
grant  funds  and  a  conflicting  State 
requirement  does  not  excuse  a  failure  to 
comply.  In  other  words,  if  a  State  or 
local  law  applicable  to  all  records 
exempts  certain  specific  kinds  of 


identifying  information  (e.g.,  name, 
address,  social  security  number  or  other 
personal  identifying  information),  it 
could  be  applied  to  restrict  the 
disclosure  of  some  of  the  information  in 
a  JTPA  applicant's  or  participant's  file. 
On  the  other  hand,  a  State  or  local  law 
which  prohibited  disclosure  of  all 
employment  and  training  records  would 
sweep  so  broadly  that  it  would  conflict 
with  the  Act's  disclosure  requirement. 
In  order  to  emphasize  that  requirement, 
the  informational  provision  in  the 
regulation  that  the  public  access 
requirement  applies  "notwithstanding 
the  provision  of  the  State  or  local  law" 
is  retained  in  the  final  regulation. 
The  "informational"  statement 
regarding  the  Freedom  of  Information 
Act  produced  some  confusion  and  is 
removed  bom  the  final  regulation.  The 
only  reason  this  statement  was  put  into 
the  interim  ^al  regulation  was  that  the 
coverage,  or  non-coverage,  of  the 
Federal  Freedom  of  Information  Act  has 
been  a  recurring  subject  of  inquiry.  The 
Freedom  of  Information  Act  applies  to 
the  disclosure  of  records  in  the  custody 
of  Federal  agencies.  In  like  manner,  the 
Privacy  Act  (5  U.S.C.  552a)  applies  to 
records  described  in  section  165  of  the 
Act.  Section  627.460  records  are  not 
Federal  records  until  submitted  to  the 
Secretary.  Until  then,  they  are  not 
covered  by  federal  "freedom  of 
information"  or  "privacy"  requirements. 

Property  Management  Standards 

Section  627.465  reflects  the 
requirements  of  section  141(r)  of  the 
_Act,  which  provides  that  the  Federal 
requirements  generally  applicable  to 
Federal  grants  to  States  and  local 
governments  are  the  requirements 
governing  the  title,  use,  and  disposition 
of  real  property,  equipment,  and 
supplies  purchased  with  JTPA  funds. 

Tne  Federal  requirements  generally 
applicable  to  Federal  grants  to  States 
and  local  governments  are  codified  for 
Department  of  Labor  grant  programs  at 
29  CFR  part  97.  Therefore,  the 
provisions  of  those  regulations 
applicable  to  property  requirements  are 
incorporated  into  this  section  for 
governmental  recipients  and 
subrecipients. 

The  Federal  requirements  generally 
applicable  to  Federal  grants  to  States 
and  local  governments  provide  that 
subrecipients  that  are  institutions  of 
higher  education,  hospitals,  and  other 
nonprofit  organizations  will  follow  the 
Federal  agency  regulations  that 
implement  OMB  Circular  A-110,  as 
codified  in  DOL  regulations  at  29  CFR 
part  95  (59  FR  38270  (July  27, 1994), 
therefore,  those  requirements  are  also 
incorporated  into  this  section  for  those 


types  of  entities.  It  is  expected  that  this 
approach  will  provide  administrative 
rehef  for  such  subrecipients  since  it  v«ll 
prevent  an  organization  administering 
other  Federal  grants  or  subgrants  from 
having  to  follow  two  different  sets  of 
requirements.  In  addition,  the  Federal 
requirements  applicable  to  intangible 
personal  property  have  been 
incorporated  into  this  section. 

There  are  no  Federal  requirements 
generally  applicable  to  commercial 
subrecipients;  therefore.  §  627.465(c) 
provides  specific  JTPA  requirements  for 
these  organizations. 

A  small  number  of  commenters  raised 
the  question  of  whether  prior  approval 
by  the  Department  of  Labor  is  necessary 
for  property  acquisitions.  Language  is 
added  to  paragraphs  (a)  and  (b)  of  this 
section  to  waive  any  Department  of 
Labor  prior  approvals  relative  to 
property  acquisitions. 

Section  627.465  specifically  provides 
that  the  new  rules  apply  only  to 
property  acquired  after  July  1. 1993. 
Several  commenters  inquired  about  the 
rules  applicable  to  property  acquired 
prior  to  July  1,  1993.  It  was  the 
Department's  intent  in  the  interim  final 
rule  that  such  property  would  continue 
to  be  governed  by  the  rules  in  effect  at 
the  time  the  property  was  acquired.  To 
ensure  that  this  intent  is  explicit,  the 
previous  JTPA  regulations  on  property 
are  added  as  a  new  paragraph  (e)  in  the 
final  rule.  The  only  change  is  the 
citation  for  records  retention 
requirements. 

"The  JTPA  regulations  in  effect  prior  to 
July  1. 1993,  provided  that  the  Governor 
was  to  maint£un  accountability  for 
property  in  accordance  with  State 
procedures,  but  applied  three  specific 
Federal  requirements:  (1)  A  reservation 
of  the  Secretary's  rights  to  such 
property;  (2)  record  retention 
requirements;  and  (3)  either 
reimbursement  to  the  JTPA  program  of 
the  fair-market  value  for  any  unneeded 
JTPA  acquired  property  retained  for  use 
in  a  non-JTPA  program  or  the  use  of 
proceeds  from  the  sale  of  such  property 
used  for  JTPA  purposes. 

It  is  recognized  that  the  Department 
has  no  rights  in  property  acquired  with 
title  II  or  III  funds  awarded  to  States    - 
from  the  inception  of  JTPA  in  1983 
through  July  1, 1993,  but  that  the 
Department  does  have  rights  in  property 
transferred  to  JTPA  from  CETA. 
Therefore,  as  long  as  the  proceeds  from 
the  sale  of  JTPA  acquired  property  or 
the  fair-market  value  of  such  property 
transferred  to  other  uses  are  expended 
for  JTPA  purposes  and  records 
maintained  accordingly,  the  Department 
views  any  farther  requirements 
governing  such  property  to  be  the 


responsibility  of  the  Governor.  For 
CETA-acquired  property  transferred  to 
JTPA.  the  Department's  rights  in  such 
property  are  specified  in  the  current 
Department  regulations  implementing 
the  applicable  OMB  Qrculars. 
Recipients  and  subrecipients  are 
expected  to  follow  those  regulations  in 
disposing  of  CETA-acquired  property. 

Performance  Standards 

In  addition  to  adult  and  youth 
programs  under  title  II-A  and  II-C  and 
dislocated  workers  under  title  HI, 
§  627.470  provides  for  the  establishment 
of  performance  standards  for  older 
worker  programs  under  section  204(d) 
of  the  Act.  The  standards  for  both  adults 
and  youth  may  include  standards  for 
employment  competencies  which  are  to 
be  based  on  such  factors  as  entry-level 
skills  and  other  hiring  requirements. 
The  purpose  of  the  performance 
standards  guidance  set  forth  in  these 
regulations  is  to  establish  the  general 
requirements  for  implementing  title  II- 
A,  title  II-C,  and  title  III  performance 
standards.  Specific  policy  requirements 
will  be  developed  in  consultation  with 
the  JTPA  system  and  will  be  subject  to 
a  formal  public  comment  process. 

Several  commenters  asked  when  the 
new  performance  standards 
requirements  would  take  effect.  Current 
performance  standards  measures  and 
implementing  provisions,  as  specified 
in  TEGL's  10-89,  7-91,  and  11-92,  will 
remain  in  effect  through  Program  Year 
(PY)  1993.  In  accordance  with  the 
transition  provision  of  section  701(b)  of 
the  JTPA  Amendments,  revised 
performance  standards  were  published 
July  11.  1994  (59  FR  35381  Quly  11, 
1994);  standards  pertaining  to  6-month 
retention  in  unsubsidized  employment 
shall  not  take  effect  before  July  1, 1995. 

In  regard  to  setting  6-month  retention 
standards,  several  commenters  advised 
the  Department  to  conduct  a  study  to 
identify  and  address  technical  issues 
related  to  using  Unemployment 
Insurance  (UI)  wage  records  to 
document  placement  and  retention  of 
participants.  In  preparation  for 
developing  and  implementing  poUcy  in 
this  regard,  the  Department  of  Labor  has 
already  undertaken  a  study  to  examine 
the  technical  and  operational  issues 
associated  with  the  use  of  UI  wage 
records  for  the  purpose  of  implementing 
performance  standards  related  to 
employment  retention.  The  study  was 
conducted  in  16  States  and  focused  on 
such  issues  as  quality  of  data,  timing  for 
incentives,  and  out-of-State  and 
uncovered  employment.  The  results  of 
the  study  will  be  available  in  the  fall  of 
1994  and  will  provide  important  input 
into  the  decisionmaking  process  and 


guidelines  for  implementing  the  6- 
month  retention  standard.  The 
Department  recognizes  that  there  will  be 
a  variety  of  issues  to  be  addressed  in 
developing  and  implementing  a 
retention  standard.  When  the  results  of 
the  study  are  available,  the  Department 
v«ll  woric  with  State  and  local  staff  to 
introduce,  wherever  feasible,  alternative 
post-program  measures. 

In  addition,  it  is  important  to  note 
that  interim  credit,  which  a  few 
commenters  believed  should  be 
incorporated  in  the  performance 
standards,  will  be  considered  in  the 
development  process.  The  Department 
emphasizes,  however,  that  there  is  no 
maximum  participation  limit  and  no 
Department-imposed  requirement  that 
everycme  be  terminated  at  the  end  of  a 
given  program  year.  Performance 
standards  are  based  only  on  those 
individuals  who  do,  in  fact,  terminate. 

A  number  of  commenters  provided 
advice  on  implementing  the 
performance  standards  required  under 
section  204(d)  of  the  Act,  which  implies 
that'these  standards  are  to  parallel  those 
developed  for  title  II  programs.  While 
the  specifics  of  older  worker 
performance  standards  will  not  be 
addressed  in  the  regulations,  the  process 
for  developing  these  standards  began  in 
the  summer  of  1993.  Program  experts 
and  advocate  groups  for  older  workers 
were  consulted  in  developing 
performance  standards  for  older  workers 
programs. 

In  addition,  in  response  to  other 
comments  recommending  adoption  of 
performance  standards  for  adults  based 
on  competency  attainment,  it  is 
important  to  note  that  skill  acquisition 
for  adults  is  included  among  several 
possible  performance  standards  factors 
identified  in  section  106(b)(3)(E)  of  the 
Act.  In  order  to  insure  that  any 
standards  established  for  skill 
acquisition  are  fair  and  practical,  the 
Department  has  begun  to  collect 
relevant  administrative  data  and  also  to 
examine  experience  with  youth 
employment  competencies  and 
initiatives,  such  as  the  Secretary's 
Commission  on  Achieving  Necessary 
Skills  (SCANS)  and  apprenticeship 
programs.  In  addition,  beginning  in 
1994  the  Department  will  consult  with 
academics  and  program  practitioners  to 
determine  practical  approaches  to 
defining  adult  competencies. 
Performance  standards  for  adult  skill 
acquisition  will  be  issued  in  PY  1996. 
at  the  earliest. 

With  the  exception  of  the  older 
worker  program,  the  Governor  is 
responsible  for  establishing  an  incentive 
policy  that  rewards  performance  in  title 
II  programs  and  for:  (1)  Establishing  a 


process  for  adjusting  performance 
standards  to  account  for  local 
conditions,  and  (2)  providing  technical 
assistance  to  SDA's  which  fail  to  meet 
performance  standards  for  a  given 
program  year. 

Several  commenters  voiced  concern 
that  a  performance  standard  relating  to 
costs  might  be  required.  Accordingly, 
§ 627.470(c)(2)  is  amended  to  clarify 
that  Governors  may  not  tie  standards 
relating  gross  program  expenditures  to 
performance  measures  in  making 
incentive  awards.  Governors  are 
encouraged  to  make  full  use  of  available 
expenditure  and  participant  data  in 
monitoring  SDA  fiscal  practices;  at  the 
same  time,  SDA's  should  closely 
monitor  local  service  providers.  States 
and  SDA's  are  encouraged  to  explore 
ways  of  relating  overall  costs  of  job 
training  to  long-term  employment, 
earnings  and  reductions  in  welfare. 

The  final  regulation  also  incorporates 
the  requirement,  in  section  106(j)  of  the 
Act,  for  the  imposition  of  a 
reorganization  plan  on  SDA's  faiUng  for 
2  consecutive  years  to  meet  an 
appropriate  proportion  of  the 
performance  standards,  with  the 
exception  of  the  older  worker  programs 
The  Governor  is  to  notify  the  Secretary 
and  the  SDA  of  the  continued  failure 
and  to  impose  a  reorganization  plan 
within  90  days  of  the  end  of  the  second 
program  year;  otherwise,  the  Secretary' 
will  develop  and  impose  the 
reorganization  plan.  As  mentioned 
before,  with  regard  to  the  90-day 
deadline  for  imposing  sanctions,  a  few 
commenters  believed  that  90  days  was 
insufficient  time  for  States  to  evaluate 
and  implement  an  effective 
reorganization  plan.  In  addition,  a  few 
commenters  sought  clarification  of  what 
might  constitute  the  imposition  of  a 
reorganization  plan.  The  Department 
acknowledges  that  there  may  be  some  ' 
difficulty  in  timing  but  points  to  the 
language  in  section  106(j)(5)(A]  of  the 
Act.  In  response  to  the  latter  comments 
and  in  an  attempt  to  alleviate  the  level 
of  concern  about  the  imposition  of  a 
reorganization  plan,  the  final  rule  is 
amended  by  adding  a  new  paragraph 
(c)(4)(iv)  to  §  627.470  which  provides 
the  minimum  requirements  for  the 
imposition  of  a  reorganization  plan.  The 
Secretary  will  give  the  Governor  and  the 
SDA  30  days  in  which  to  comment  to 
the  Secretary'  on  the  proposed 
reorganization  plan  prior  to  its 
imposition.  Further,  the  Secretary  will 
recapture  or  withhold  up  to  one-fiflh  of 
the  State's  administration  set-aside  to 
provide  technical  assistance  to  an  SDA 
where  the  Secretary  has  imposed  the 
reorganization  plan  or  where  the 
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Governor  has  not  provided  appropriate 
technical  assistance. 

Reorganization  Plan  Appeals 

No  conunents  w^ere  received  on  the 
provisions  of  this  section  and  no 
changes  are  made  in  the  final  rule. 

Oversight  and  Monitoring 

Several  comments  were  received  on 
oversight  and  monitoring.  Section 
627.475  summarizes  the  roles  of  each 
administrative  level  in  a  comprehensive 
monitoring  and  oversight  system.  The 
monitoring  provisions  are  expanded  to 
require  the  Governor  to  develop  a 
monitoring  plan  which  requires  that 
each  SDA  and  SSG  be  monitored  at  least 
once  annually.  The  plan  must  also 
require  the  collection  and  review  of 
sufficient  information  to  enable  the 
Governor  to  determine  whether  substate 
entities  have  demonstrated  substantial 
compliance  with  the  oversight 
requirement  to  permit  a  waiver  of  the 
imposition  of  sanctions  authorized 
under  section  164(e)  of  the  Act,  or  to 
determine  whether  a  job  training  plan 
should  be  disapproved  pursuant  to 
section  105  of  the  Act.  The  regulations 
also  require  the  Governor  to  be 
responsible  for  issuing  standards  to 
SDA's  and  SSG's  for  the  development  of 
a  local  monitoring  plan.  Additionally, 
the  regulations  require  the  Governor  to 
develop  general  standards  for  PIC 
oversight  responsibility  for  inclusion  in 
the  Governor's  coordination  and  special 
services  plans.  i 

One  commenter  requested  that  the 
Department  of  Labor  provide  greater 
details  regarding  its  own  monitoring 
responsibilities  as  well  as  those  of  the 
States.  The  Department  is  in  the  process 
of  developing  guidance  in  this  area  and, 
when  completed,  will  provide  more 
detailed  information  on  monitoring  and 
oversight  through  administrative 
issuances. 

One  commenter  observed  that  the 
emphasis  in  paragraph  (b)(3)  was 
unnecessarily  on  criteria  for  disapproval 
of  the  plan  when,  in  fact,  the  Act  called 
for  the  Governor  to  approve  a  plan 
unless  it  did  not  meet  certain  criteria. 
The  commenter  suggested  that 
paragraph  (b)(3)  be  revised  to  read 
"Determines  that  a  job  training  plan 
shall  be  disapproved  if  the  plan  does 
not  meet  the  criteria  established  in 
section  105(b)(1)  of  the  Act  which  states 
in  part,  the  Governor  shall  approve  the 
job  training  plan  or  modification  thereof 
unless  he  finds  that  the  plan  does  meet 
the  criteria  found  in  section  105(b)(1)". 
The  Department  concurs  with  this 
comment  and,  although  the  Department 
did  not  adopt  the  suggestion  in  toto, 
paragraph  (b)(3)  is  revised  to  better 


reflect  the  statutory  criteria  for 
disapproval  of  the  job  training  plan. 

A  few  commenters  requested 
clarification  of  what  elements  of  an 
SDA's  and  SSG's  operation  must  be 
monitored  not  less  than  once  armually. 
The  Department  believes  that  an 
effective  monitoring  program  is 
important  to  Improving  or  maintaining 
high  levels  of  program  performance.  The 
Department  wishes  to  provide  states 
with  flexibility  in  designing  the  nature 
and  extent  of  their  monitoring  programs 
while  assuring  that  monitoring  is 
thorough.  Paragraph  (b)(5)  is  revised  to 
indicate  that  all  aspects  of  the  SDA  and 
SSG  program  must  be  reviewed 
annually,  although  the  Department 
wishes  to  clarif>'  that  the  degree  of 
emphasis  placed  upon  the  review  of 
each  area  of  a  program  may  vary  from 
year  to  year. 

A  few  commenters  expressed  concern 
with  the  PIC  responsibility  for  oversight 
as  it  relates  to  the  Governor  and  the 
chief  elected  official.  The  commenters 
suggested  that  the  PIC  should  be 
allowed  flexibility  to  determine  the  type 
and  amount  of  PIC  oversight.  Section 
103(a)  of  the  Act  states  that  it  shall  be 
the  responsibility  of  the  PIC  to  provide 
policy  guidance  for,  and  exercise 
oversight  with  respect  to,  activities 
under  the  job  training  plan  for  its  SDA 
in  partnership  with  the  unit  or  units  of 
local  government  within  its  SDA.  The 
Department  agrees  that  it  is  primarily 
the  responsibility  of  the  PIC  to 
determine  its  monitoring  and  oversight 
role.  While  the  regulations  give  the 
Governor  a  role  in  PIC  oversight  in  an 
overall  context,  the  Department  does  not 
expect  any  guidelines  issued  by  the 
Governor  to  be  overly  prescriptive. 
Therefore,  the  PIC  should  have  a  great 
deal  of  flexibility  in  setting  its 
monitoring  role.  No  change  is  made  to 
the  final  regulation. 

Governor's  Authority  to  Remedy 
Violations 

In  reviewing  the  interim  final 
regulations,  the  Department  realized 
that  it  had  not  fully  implemented 
section  164(b)  of  the  Act  in  the 
regulations.  Sections  627.477  and 
627.607  are  added  to  complete  the 
regulatory  implementation  of  section 
164(b)  regarding  the  Governor's  actions 
where  there  are  substantial  violations  of 
the  Act  or  the  regulations  and  corrective 
actions  have  not  been  taken. 
Conforming  changes  have  been  made  in 
§§627. 601(b),  627.471(a)  and  627.702. 
These  added  provisions  and  changes  are 
not  intended  to  modify  or  expand  on  the 
plain  meaning  of  the  statute. 


Audits  and  Audit  Resolution 

Because  there  are  both  non-profit  and 
commercial  organizations  which  are 
direct  recipients  of  JTPA  Title  III 
program  funds,  the  language  at 
§  627.480(a)(2)  and  (3)  is  modified  by 
the  addition  of  the  term  "recipients",  as 
well  as  by  substituting  the  term 
"organizations"  for  "subrecipient"  in 
paragraph  (a)(2).  The  interim  final 
regulations  implied  that  non-profit  and 
commercial  organizations  can  only  be 
subrecipients. 

Audits  of  Commercial  Organizations 

Several  commenters  raised  questions 
concerning  the  audit  requirement  for 
"commercial  organizations". 

A  few  commenters  wanted 
clarification  concerning  whether  or  not 
the  audits  of  proprietary  schools,  which 
are  required  by  the  U.S.  Department  of 
Education  because  of  their  involvement 
with  Pell  grants  and  other  subsidies,, 
would  satisfy  the  JTPA  audit 
requirement.  One  commenter  was 
concerned  that  the  regulation  did  not 
provide  a  timeframe  within  which  these 
audits  were  to  be  completed,  and 
another  expressed  concern  that  the 
requirement  for  an  annual  audit  was 
more  frequent  than  that  for  non-profit 
institutions.  The  regulation,  at 
§  627.480(a)(3).  is  amended  to  provide 
for  audit  timeframes  and  fi-equencies 
that  are  consistent  with  the  OMB 
Circular  A-133  requirements  for  non- 
profit organizations.  This  provision  also 
provides  the  option  of  either  a  Federal 
funds  audit  or  an  organization-wide 
audit  as  long  as  the  audit  includes 
financial  and  compliance  coverage  of 
the  JTPA  program  within  its  scope.  The 
option  of  a  Federal  funds  audit  should 
be  satisfied  by  the  audit  required  by  the 
U.S.  Department  of  Education  so  long  as 
it  includes  financial  and  compliance 
coverage  of  the  JTPA  program  within  its 
scope. 

A  few  commenters  requested 
clarification  concerning  the  audit 
requirement  for  OJT  employers, 
commercial  off-the-shelf  training 
packages,  tuition-based  individual 
referral  contracts,  and  other  "vendor" 
type  arrangements.  The  regulation 
imposes  an  audit  requirement  only  on 
organizations  that  are  "subrecipients" 
and  not  on  those  that  are  "vendors". 

A  few  commenters  asked  if  the 
regulation  prohibited  a  Governor  (this 
would  also  apply  to  any  awarding 
agency)  from  procuring  a  program 
specific  audit  for  commercial 
organizations  and  directing  them  to 
exclude  JTPA  from  their  organization- 
wide  audit.  The  regulation  only  talks  to 
the  requirement  to  have  an  audit  done. 


not  to  who  will  procure  and/or  conduct 
the  audit.  If  the  awarding  agency  and  its 
subrecipient  agree  that  the  awarding 
agency  will  procure  and/or  conduct  the 
audit,  the  requirement  of  the  regulation 
would  be  satisfied. 

Responsibility  for  Subrecipient  Audits 

A  few  conmienters  had  difficulty  with 
the  language  at  § 627.480(d).  One  of 
these  commenters  thought  that  the 
regulation  went  beyond  OMB  Circular 
A-128  and  required  that  debt  collection 
be  completed  within  the  6-month 
resolution  period.  This  is  not  the  case. 
When  costs  are  disallowed  and  debt 
collection  is  the  appropriate  sanction; 
those  efforts  should  be  initiated  or 
started  within  the  6  month  period.  This 
often  is  accomplished  by  including 
appropriate  language  in  a  final 
determination.  However,  the  actual 
repayment  most  often  occurs  after  the  6- 
month  resolution  period.  Also,  debt 
collection  efforts  are  often  put  on  hold 
when  a  final  determination  is  appealed. 

To  address  these  concerns,  the 
parenthetical  reference  in  paragraph 
(d)(2)  is  moved  to  the  end.  and  the 
phrase  "where  appropriate,"  is  inserted. 
Paragraph  (d)(3)  is  divided  into  two 
sentences. 

Waivers  of  Liability 

One  commenter  pointed  out  a  conflict 
between  §  627.480(f)  and  §  627.704(a). 
Paragraph  (f)  is  removed  from  this 
section  and  added  to  §627.704.  The 
remaining  paragraphs  of  §  627.480  are 
redesignated. 

Stand-in  Costs 

There  were  a  number  of  commenters 
who  raised  concerns  and  questions 
about  §  627.480(g),  which  is  now 
redesignated  as  paragraph  (f).  Several  of 
these  commenters  were  among  those 
who  commented  on  the  definition  of 
"stand-in  costs". 

A  few  commenters  indicated  that 
stand-in  costs  should  not  have  to  be 
from  the  same  cost  category  as  the 
unallowable  costs.  Others  pointed  out 
the  discrepancy  between  the  definition 
and  this  regulation  concerning  the  time 
when  such  costs  were  incurred.  As  a 
result,  the  last  sentence  of  redesignated 
paragraph  (f)  is  revised  so  that  both  it 
and  the  definition  at  §  626.5  state  that 
the  costs  are  to  be  from  the  same 
program  year  and  that  the  substitution 
cannot  result  in  a  violation  of  the 
applicable  cost  limitations. 

Several  commenters  stated  that 
"stand-in  costs"  should  be  allowed  as 
substitutes  regardless  of  the  year  or 
program/title  that  generates  them.  Such 
an  interpretation  nms  counter  to  the 
intuitive  concept  of  substituting  to  make 


whole  the  program  that  bore  the  cost  of 
the  misexpenditures.  It  is  also  contrary 
to  ETA's  interpretation  of  the  General 
Accounting  Office  (GAO)  Comptroller 
General  decision  which  is  the  basis  for 
the  position  on  "stand-in"  costs.  The 
GAO-decision  indicates  that,  when  an 
audit  reveals  total  allowable  program 
-  costs  which  exceed  the  total  amount 
authorized  and  paid  with  program 
funds,  the  resolving  agency  is  obligated 
to  accept  those  program  costs  as 
substitutes  for  disallowed  costs.  This  is 
true  because  funds  which  become 
available  due  to  the  disallowance  of 
costs  should  be  treated  as  funds  never 
expended  by  the  auditee.  Thus,  the 
stand-in  process  constitutes  a  part  of  the 
totahty  of  allowed  and  disallowed  costs 
which  occurs  at  the  audit  resolution 
stage  before  a  collectible  debt  is 
established.  The  regulation,  at 
§  627.480(0.  is  written  to  incorporate 
this  concept  of  substitution  for 
unallowable  costs  incurred  by  the 
auditee  when  the  stand-in  costs  are 
reported  (on  the  JTPA  quarterly 
financial  report  form)  and  accounted  for 
in  the  auditee's  financial  system,  and 
are  included  within  the  scope  of  the 
auditee's  audit  report.  Although 
potential  stand-in  costs  are  aggregated 
for  reporting  purposes  only,  this  does 
not  create  a  pool  of  stand-in  costs  at  the 
higher  tier  when  funds  are  merely 
passed  through  from  one  level  to  the 
next  [e.g..  State  to  SDA  or  other 
government  entity).  When  "stand-in" 
costs  are  reported  on  the  JTPA  quarterly 
financial  report  and  included  within  the 
scope  of  an  entity's  audit,  they  are 
readily  identifiable  and  available  to 
substitute  for  unallowable  costs 
identified  in  the  same  report.  This  is 
important  because  by  the  time  an  audit 
report  is  finally  resolved,  the  three-year 
availability  period  for  the  costs 
disallowed  has  often  lapsed  or  is 
nearing  its  end.  By  having 
contemporaneous  allowable  JTPA  costs 
incurred  (but  paid  for  with  local 
resources)  during  the  same  period  as  the 
unallowable  costs,  there  is  no  question 
about  the  propriety  of  the  substitution. 
A  few  commenters  raised  questions 
concerning  the  requirement  to  report 
"stand-in  costs".  A  few  asked  if  they 
needed  to  be  reported  on  the  quarterly 
reports  required  by  the  Department.  One 
asked  if  these  costs  could  be  reported 
after  the  fact  only  when  needed,  instead 
of  being  reported  whether  or  not  an  SDA 
is  permitted  to  and/or  needs  use  them. 
Others  suggested  that  they  should  be 
allowed  even  if  not  reported.  One 
suggested  that  the  requirement  to  report 
exceeded  the  statutory  requirement  that 
they  be  recorded.  As  explained  above,  it 


is  ETA's  position  that  "stand-in  costs" 
must  be  subjected  to  audit  coverage  in 
order  to  be  accepted.  Imposing  the 
requirement  that  the  costs  be  reported 
and  providing  a  line  for  these  costs  on 
the  JTPA  quarterly  financial  report(s), 
insures  that  these  costs  are  included 
within  the  scop>e  of  the  audit  report. 

A  few  commenters  suggested  that  the 
JTPA  compliance  supplements  for  OMB 
Circulars  A-128  and  A-133  audits  be 
revised  to  require  that  such  audits 
include  a  separate  schedule  for  "stand- 
in  costs"  and  to  specify  the 
documentation  requirements  for  same. 
The  documentation  requirements, 
including  retention  requirements,  are 
the  same  as  for  all  JTPA  costs  incurred. 
While  the  Department  is  not  in  a 
position  to  dictate  whether  A-128  and 
A-133  audits  include  an  additional 
schedule,  when  the  compliance 
supplements  are  revised,  it  may  be 
possible  to  suggest  how  "stand-in  costs" 
should  be  treated  in  such  audits. 

Direct  Appeals  by  SDA's 

Several  commenters  suggested  that 
§  627.480(h)  should  be  revised  to 
provide  the  right  of  a  direct  appeal  by 
an  SDA,  especially  in  those  instances 
when  a  State  chooses  not  to  appeal. 
However,  the  initial  and  final 
determination  process  utilized  by  the 
ETA  Grant  Officer  imposes  a  sanction 
on  the  direct  recipient  of  funds  from 
ETA,  and  it  is  that  recipient  that  ETA 
holds  liable  for  the  sanction.  If  the 
entity  upon  whom  the  sanction  is 
imposed  chooses  not  to  appeal,  there  is 
no  dispute  between  that  entity  and  ETA. 
If  an  appeal  of  a  Grant  Officer's  final 
determination  is  taken,  affected 
subrecipients  are  permitted  to  inten.  ene 
in  the  proceedings.  An  SDA  has  the 
right  to  appeal  any  adverse 
determination  against  it  within  the  State 
appeal  system. 

Audit  Resolution 

Section  627.481  is  not  changed  from 
the  interim  final  regulations.  One 
commenter  suggested  that 
§  627.481(a)(1)  should  permit  direct 
recipients  to  have  6  months  within 
which  to  submit  their  resolution  report. 
The  Department  believes  that  to  do  so 
would  mean  that  the  recipient's  audit 
would  not  be  resolved  with  its  awarding 
agency  within  the  6  months  required  by 
the  OMB  Circulars.  Another  commenter 
suggested  that  the  title  for  the  paragraph 
at  §  627.481(c)  should  be  State  level 
audit  resolution.  However,  this 
paragraph  also  applies  to  resolution 
beyond  the  State  level  (e.g.,  the 
resolution  of  a  service  provider  audit  tiy 
an  SDA).  A  third  commenter  suggest-'d 
that  the  regulation  at  !^  627.481(c) 
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should  mandate  that  audit  work  papers 
be  accessible  to  the  auditee.  Since  these 
audits  aie  pFocured  by  the  auditee.  it  is 
within  their  purview,  and  not  the 
Department's,  to  include  requirements 
concerning  work  papers  in  their 
agreement  with  the  auditors. 

Closeout 

One  cocunenter  suggested  that 
waiting  3  yeai&  (the  full  period  during 
which  hmds  are  available  for 
expenditure)  to  close  out  a  grant  that 
can  be  closed  in  1  to  IV2  years  is 
confusing  and  imnecessary.  It  was  also 
stated  that  this  provision  should  allow 
closeout  to  occur  as  soon  as  all  of  the 
funds  are  expended  or  within  90  days 
after  ^e  end  of  the  funding  period.  A 
second  coounenter  suggested  that  the 
word  "timely"  is  a  subjective  term  and 
that  the  provision  should  require 
closeout  to  occur  within  90  days  after 
the  end  of  the  funding  period,  unless 
the  deadline  is  extended.  This  same 
commenter  indicated  that  the  regulation 
should  be  clear  that  closeouts  are  based 
on  year  of  ^propriation.  Several  of  the 
comments  indicated  an  apparent 
misunderstanding  that  §  627.485  applies 
to  subrecipient  awards.  In  fact,  this 
provision  is  intended  to  inform  the 
direct  recipients  of  the  Department's 
intention  to  close  out  each  aimual  grant 
agreement  within  a  short  period  after 
the  availability  of  the  funds  has  lapsed. 
The  Department  has  determined  that  it 
is  much  more  appropriate  and  less 
confusing  to  close  out  all  of  the  annual 
JTPA  grant  agreements  (described  at 
§  627.405  as  the  funding  document  for 
an  individual  program  year's  funds)  at 
the  same  time. 

CDne  commenter  suggested  that  the 
language  in  the  last  sentence  of 
paragraph  (b)  should  allow  for 
additional  revisions,  as  long  as  there  is 
a  good  reason  that  is  adequately 
documented;  further,  the  commenter 
suggested  such  revisions  could  be 
handled  through  an  increase  or  decrease 
in  the  "carryover"  amount  The  first 
sentence  of  the  paragraph  allows  for  a 
90-day  period  within  which  revisions 
may  be  made  without  a  requirement  for 
justification.  The  second  sentence 
allows  the  Grant  Officer  to  extend  the 
period  Cor  revisions  if  the  recipient 
requests  an  extension  and  provides  a 
justification  for  same.  The  Department 
sees  no  need  for  any  change  to  this 
provision.  Also,  at  the  end  of  the  three- 
year  funding  period,  there  are  no 
"canyover"  fimds,  only  funds  for  which 
the  three-year  availability  has  lapsed. 
These  funds  must  be  returned  in 
accordance  with  paragraph  (c)  if  they 
have  been  drawn  down,  and  will  be 
deobligated  by  ETA. 


Later  Disallowances  and  Adjustments 

One  commenter  stated  that  the  final 
rule  should  identify  the  period  within 
which  the  Grant  Officer  has  the 
authority  to  disallow  costs.  Such  an 
action  is  not  necessary.  If  an  audit  or 
review  is  conducted  while  the  records 
are  still  available  in  accordance  with  the 
requirements  of  §627.460  (i.e.,  3  years 
after  submittal  of  the  final  expenditure 
report  for  the  funding  period)  and  there 
are  imallowable  costs,  then  the  Grant 
OfBcer  can  disallow  those  costs. 

Collection  of  Amounts  Due 

One  commenter  indicated  that  this 
provision  must  acknowledge  that  there 
are  processes  at  the  local  level  which 
impede  collection  of  disallowed  costs 
and  which  prohibit  collection  efforts  by 
the  Federal  Government  (or  State) 
during  the  time  when  the  State  (or  local) 
collection  actions  are  in  process.  Other 
sections  of  these  regulations  (e.g.. 
§  627.485)  contain  provisions  which 
allow  recipients  to  request  additional 
time  to  complete  such  a  process. 
However,  once  a  Federal  debt  is 
established  against  a  recipient,  it  is  that 
direct  recipient  which  the  Department 
holds  liable.  The  provision  is  not 
changed; 

Grievances  and  Sanctions 

The  interim  final  rule  revised, 
redesignated,  and  reordered  the 
regulatory  provisions  formerly  found  at 
20  CFR  i»rt  29,  Subpart  D— 
"Grievances,  Investigations,  and 
Hearings"  in  a  new  part  627,  subparts  E. 
F,  G.  and  H.  The  interim  final 
regulations  more  clearly  defined  the 
various  JTPA  grievance  procedures 
required,  to  be  estabUshed  by  section 
144  of  the  Act.  The  procedures 
applicable  to  a  particular  grievance 
process  level  were  consolidated  into 
discrete  subparts. 

Subpart  E— Grievance  Procedures  at  the 
State  and  Local  Level 

The  new  part  627,  subpart  E.  sets 
forth  the  grievance  procedures  required 
at  the  State  and  SDA  and  SSG  levels, 
including  State  review,  that  were 
generally  found  at  20  CFR  629.52. 

A  commenter  suggested  that  the 
reference  to  the  handling  of  complaints 
alleging  discrimination  in  §  627.500(a) 
be  made  a  separate  paragraph. 

The  Department  agrees  with  the 
suggestion  and  §  627.500  is  revised  to 
redesignate  the  last  sentence  in 
paragraph  (a)  as  a  new  paragraph  (b). 
Handling  of  discrimination  complaints. 
In  addition,  paragraphs  (b)  and  (c)  are 
redesignated  as  paragraphs  (c)  and  (d), 
respectively. 


A  commenter  observed  that  under  the 
previous  regulations,  complaints 
involving  fraud,  waste,  abuse,  or 
criminal  activity  were  to  be  reported  to 
the  Secretary,  and  that  §  627.500(b)  of 
the  interim  final  regulations  now 
provides  that  such  complaints  are  to  be 
reported  to  the  DOL  OIG.  The 
commenter's  concern  was  that  ETA 
might  not  be  aware  of.  but  had  a  need 
to  know  of,  such  complains,  and 
recommended  that  the  regulations  be 
amended  to  also  include  notification  to 
£TA  for  such  complaints.  Another 
commenter  suggested  that  complaints  be 
reported  concinrently  to  ETA  and  the 
OIG. 

The  purpose  of  the  interim  final 
regulations  was  to  ensure  that  criminal 
activity  was  directed  to  the  OIG  for 
resolution.  OtJier  processes  set  forth  in 
the  regulations  for  the  handfing  of 
complaints  are  designed  for  non- 
criminal JTPA  complaints.  The 
provision  at  §  627.500(b)  is  amended  to 
provide  for  reporting  criminal  activity  to 
the  OIG,  Office  of  Investigations  through 
the  Department's  Iiurident  Reporting 
System,  with  a  copy  simultaneously 
provided  to  ETA.  Other  non-criminal 
complaints  will  continue  to  be  handled 
under  the  prtKedures  set  forth  at  part 
627,  subparts  E  and  F,  and  through  the 
Department's  Incident  Reporting 
System. 

A  commenter  recommended  deleting 
§  627.500(c)(2)  concerning  a  private 
right  of  action  with  respect  to  alleged 
violations  of  JTPA  statute  or  regulations 
in  pursuing  non-JTPA  remedies  since 
there  is  no  statutory  authority  for  the 
provision. 

The" provision  at  §627. 500(c)(2)  is  not 
a  nevy  provision.  Prior  to  the  interim 
final  rule,  it  was  set  forth  at  20  CFR 
629.51(b)(3)  since  the  March  15, 1983 
regulations  implementing  JTPA.  It  does 
not  preclude  a  private  right  of  action  if 
one  exists,  but  rather  indicates  that 
nothing  in  the  Act  or  in  the  regulations 
creates  such  a  right.  Mo  change  is  made 
to  the  final  rule. 

A  commenter  reconunended  that 
States.  SDA's,  and  SSG's  be  required  to 
develop  their  grievance  procedures  in 
such  a  way  as  to  broadly  inform 
participants  under  the  JTPA  system  of 
their  rights. 

The  Department  believes  that  the  Acft 
and  regulations  clearly  set  out  the  broad 
outlines  of  the  grievance,  hearings,  and 
appeal  rights  under  JTPA  for  interested 
parties.  The  specific  complaint  and 
grievance  procedures  to  be  followed  are 
appropriately  developed  at  the  State  and 
local  level  in  accordance  with  the" 
provisions  of  the  Act  and  these 
regulations.  Such  procedures  are 
routinely  made  available  to  participants 


upon  entering  the  program,  and  to  , 
subrecipients  and  other  interested 
parties.  No  change  is  made  to  the  final 
rule. 

A  commenter  recommended  that    ' 
States  should  be  required  to  establish 
timeframes  for  resolving  complaints  and 
recommended  a  60-day  time  period. 

The  Department  expects  that  State, 
SDA  and  SSG  grievance  procedures 
already  address  this  issue  as  an  integral 
and  necessary  part  of  their  procedures. 
In  any  case,  the  regulations  already 
include  a  60-day  time  period  at 
§§627.502(c>and  627.503  (a)  and  (c)  of 
the  interim  final  rule.  Therefore,  no 
change  is  made  to  the  Bnal  rule. 

A  commenter  recommended  that  a 
neutral  third  party  be  included  in  the 
grievance  processes  at  the  State  level 
under  §627.501,  and  the  SDA  and  SSG 
level  under  §  627.502,  to  hear  and  act 
upon  complaints.  In  addition,  the 
commenter  suggested  that  programs 
should  be  encouraged  to  take  advantage 
of  recent  Federal  initiatives  related  to 
mediation  of  disputes. 

The  interim  final  regulations  already 
provide  for  the  use  of  neutrals  in  the  ' 
JTPA  grievance  process  in  certain 
situations.  For  instance,  such  use  is 
included  in  binding  arbitration 
proceedings  under  the  alternate 
procedure  for  handling  labor  standards 
violation  under  section  144  of  the  Act, 
and  the  alternative  dispute  resolution 
provisions  at  §  627.805  available  to 
parties  to  a  complaint  under  §  627.801, 
Procedures  for  filing  a  request  for 
hearing.  The  regulations  also  provide  for 
an  independent  review  of  complaints  at 
the  State  level  pursuant  to  the 
provisions  at  §627.503.  No  change  is 
made  to  the  final  rule. 

A  commenter  recommended 
increased  DOL  participation  in 
monitoring  and  handling  complaint 
processes  at  the  State  and  SDA  and  SSG 
levels,  including  regular  participation  in 
grievance  hearings. 

The  grievance  procedures  established 
pursuant  to  section  144  of  the  Act,  and 
set  forth  at  §§  627.501  and  627.502  of 
the  interim  final  rule,  are  intended  to 
ensure  due  process  and  to  provide  for 
the  timely  and  orderly  processing  of 
JTPA  complaints  at  the  State  and  local 
levels.  The  regulations  also  provide  for 
a  State-level  review  of  local  grievances, 
as  set  forth  at  §  627.503.  There  is  also 
provision  for  Federal-level  review  of 
State  and  local-level  complaints  without 
decision  at  §§627.601  (a)  and  627.605.  It 
would  be  premature  and  improper  to 
interject  the  Department  into  a  State  or 
local  grievance  process  before  it  is 
completed.  It  would  also  create 
problems  in  the  event  that  the 
Department  was  subsequently  requested 


to  review  a  complaint  in  which  it  had 
participated.  The  Department  believes 
that  the  regulations  set  forth  in  the 
interim  final  nde  are  appropriate  and 
consistent  with  the  legislative 
provisions.  Therefore,  no  change  is 
made  to  the  final  rule. 

A  commenter  recommended  that  the 
timeperiod  for  requesting  a  State-level 
review  of  a  local  complaint,  provided 
under  §627. 503(c)  of  the  interim  final 
rule,  be  increased  from  10  and  15  days 
to  30  days. 

Under  the  statutory  jirovisions  at 
section  144,  and  the  regulatory 
provisions  at  part  627,  subparts  E.  F,  G 
and  H,  the  grievance  procedures 
established  at  the  various  levels  are 
intended  to  provide  the  speedy 
processing  of  filed  complaints.  The 
Etepartment  believes  that  the  timeframes 
established  in  the  regulations  are  - 
consistent  with  the  statutory  scheme. 
No  change  is  made^to  the  final  rule. 

A  commenter  recommended 
including  examples  of  independent 
reviewers  at  §  627.503(b)  pertaining  to 
State  level  review  of  complaints. 

The  Department  does  not  believe  that 
it  is  appropriate  to  include  a  laundry  list 
of  examples  of  possible  independent 
reviewers  in  the  regulations,  but  agrees 
that  some  clarification  in  this  area  is 
warranted.  Section  627.503(b)  is 
amended  in  the  final  rule  to  indicate 
that  independent  review  should  be 
conducted  by  a  reviewer  who  is  not 
connected  with  the  JTPA  program. 

A  commenter  recommended 
amending  the  employer-level  grievance 
provisions  at  §  627.504  to  indicate  that 
if  an  employer  is  required  to  use 
grievance  procedures  imder  a  covered 
coUectivetargaining  agreement,  then 
those  should  be  the  operative 
procedures  for  the  handling  of  JTPA 
complaints  at  that  level.  In  addition,  it 
was  recommended  that  if  no  collective 
bargaining  agreement  exists,   . 
participants  should  be  made  fully  aware 
of  their  rights  to  file  a  grievance  either 
by  using  the  employer's  grievance 
procedures  or  the  SDA's  JTPA  grievance 
procedures. 

The  Department  agrees  that  where  the 
employer  is  required  to  follow  a  certain 
grievance  procedure  under  the 
provisions  of  a  collective  bargaining 
agreement,  those  procedures  should  be 
followed  for  complaints  pertaining  to 
the  terms  and  conditions  of  employment 
of  JTPA  participants,  therefore, 
§  627.504(b)  is  revised  accordingly.  The 
regulations  provide  that  recipients, 
SDA's  and  SSG's  shall  ensure  that 
employers  have  grievance  procedures 
available  to  their  JTPA  participants. 
Some  commenters  suggested  that 
p)articipants  be  permitted  to  choose  a 


grievance  procedure  under  which  to 
process  a  complaint.  The  regulations 
indicate  that  employers  of  JTPA 
participants  may  elect  to  operate  their 
own  grievance  procedures  or  use  the 
recipient's,  SDA's  or  SSG's  grievance 
procedures  established  pursuant  to 
section  144  of  the  Act.  "The  employer 
must  inform  participants  of  the 
procedures  they  are  to  follow  when  they 
begin  employment.  The  choice  of  which 
grievance  procedure  to  follow  does  not 
extend  to  die  individual  participants. 
Since  the  relationship  exists  between 
the  employer  and  the  JTPA  entity  in  the 
first  instance,  it  is  important  that  all  of 
the  procedures  and  provisions 
applicable  to  a  given  employer, 
including  grievance  procedures,  are 
clearly  established  in  the  agreement. 
The  Department  believes  that  the 
e.xisting  regulatory  provision  is 
consistent  with  the  provisions  ofthe 
Act,  avoids  potential  confusion  that 
could  result  from  the  recommended 
change,  and  provides  for  the  consistent 
treatment  and  processing  of  JTPA 
complaints  at  the  employer  level.  No 
change  is  made  to  the  final  rule. 

Subpart  F — Federal  Handling  of  Non- 
criminal Complaints  and  Other 
Allegations 

A  commenter  fecommended  that  the 
reference  to  the  handling  of 
discrimination  complaints  at  20  CFR 
627.600  be  made  a  separate  paragraph. 
The  Department  agrees  with  this 
recommendation  and  is  amending  the 
final  regulations  to  redesignate  the  first 
two  sentences  of  §  627.600  as  paragraph 
(a),  and  the  last  sentence,  pertaining  to 
discrimination  complaints,  as  paragraph 
(b). 

A  commenter  recommended  revising 
§  627.601,  noting  that  section  authorizes 
the  receipt  of  complaints  at  the  Federal 
level  without  mention  ofthe  statutory 
preconditions  for  such  acceptance  that 
are  partially  explained  in  paragraphs 
(a)(2),  (a)(3)  and  (a)(5)  of  that  section. 
Further,  the  commenter  argued  that 
although  some  of  the  preconditions  for 
acceptance  of  a  complaint  at  the  Federal 
level  appear  in  later  sections  of  the 
regulations,  §627.601,  as  written,  is 
unauthorized  by  the  Act  and  is 
misleading. 

The  provisions  at  §  627.601  are  not 
intended,  by  themselves,  to  spell  out  all 
ofthe  preconditions  that  apply  to  the 
various  complaints  and  allegations  that 
may  be  filed  at  the  Federal  level,  but 
rather  are  intended  to  indicate  the  types 
of  such  complaints  that  may  be  received 
and  the  options  available  to  the 
Secretary  for  the  handling  of  such 
complaints.  The  provisions  that  apply  to 
the  Federal  handling  of  non-criminal 
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complaints  and  other  allegations  are  set 
out  in  al!  of  subpart  F  and  must  be 
viewed  in  tbeir  entirety  to  detennine 
how  they  apply-  The  various  sections  in 
subpart  F  eitber  include  the 
preconditions  for  filing  a  complaint  or 
cite  other  provisions  of  the  Act  and/ or 
JTPA  regulations  which  spell  out  such 
preconddtions.  The  Department  believes 
that  the  regulatory  provisions  are 
consistent  with,  and  accurately  reflect, 
the  provisions  of  the  Act.  No  change  is 
made  to  the  final  rule. 

A  commenter  suggested  that,  under 
the  provision  at  §  627.601 ,  the  Governor 
does  not  have  final  determination 
authority  in  any  complaint  because  the 
regulations  specify  that  Federal  level 
reviews  may  include  all  of  paragraph 
(a),  which  includes  any  violation  of  the 
Act,  and  recommended  that  the  final 
rule  provide  clarification  in  this  area. 

The  regulations,  at  §  627.503(d). 
provide  that,  with  the  exception  of 
complaints  alleging  violations  of  the 
labor  standards  at  section  143  of  the 
Act.  the  Governor's  decision  is  final 
unless  the  Secretary  exercises  the 
authority  for  Federal-lev^  review  set 
forth,  at  §627.601  of  the  interim  final 
regulations.  The  provisions  at 
§  627.601(a)  reserve  the  Secretary's 
authority  to  receive  and  review 
complaints  alleging  a  specific  violation 
of  the  Act  and/or  JTPA  regulations, 
notwithstanding  resolution  of  a 
complaint  under  procediu-es  at  a  lower 
level.  Upon  receipt,  the  Secretary  may 
handle  such  complaints,  as  set  forth  at 
paragraph  (b)  of  that  section.  The 
Depcirtment  believes  that  the  regulahons 
accurately  reflect  the  Secretary's  and 
Governor's  authority  in  this  area  and 
that  hirther  clarification  in  the 
regulations  is  not  needed.  No  change  is 
made  to  the  final  rule. 

A  commenter  noted  that,  in  the 
remedies  available  for  labor  standards 
violations,  §627.603(c)(3}  refers  to 
"back  pay,"  and  paragraph  (d)(2)  of  that 
section  refers  to  "lost  wages'  and  asked 
for  a  definition  of  these  terms. 

The  interim  final  regulations 
incorporated  the  statutory  language 
pertaining  to  remedies  for  labor 
standards  violations  at  section  143(f)  of 
the  Act.  which  includes  these  two 
terms.  The  Department  believes  that. 
from  a  practical  standpoint,  there  is  no 
difference  in  these  two  terms.  Both 
terms  refer  generically  to 
"compensation"  in  the  context  of 
appropriate  remedies;  under  paragraph 
(c)(3).  wages  are  not  an  available 
remedy,  while  they  are  an  available 
remedy  under  paragraph  (d)(2).  In 
applying  a  remedy,  these  terms  would 
refer  to  the  amount  of  compensation 
(e.\cluding  benefits  which  are  separately 


provided  for)  that  a  person  would  have 
received  had  the  violation  not  occurred. 
The  Department  believes  that  the 
regulations  are  sufficiently  clearand 
that  further  clarification  is  not  needed. 
No  change  is  made  to  the  final 
regulations. 

A  commenter  disagreed  with  the 
provision  at  §  627.603(b)(4)  which 
provides  that  there  is  no  ALJ  review  of 
the  Secretary's  decision  upholding  the 
Governor's  decision  in  complaints 
alleging  section  143  labor  standard 
violations. 

The  Act.  at  section  144(d)(2). 
specifically  provides  that  the  Secretary 
may  modify  or  reverse  the  Governor's 
decision  on  a  complaint  alleging  a  labor 
standards  violation,  or  issue  a  decision 
if  no  decision  has  been  issued,  only 
after  an  opportunity  for  a  hearing  before 
an  administrative  law  judge  of  the 
Department  of  Labor.  The  opportunity 
for  an  ALJ  hearing  is  limited  to  actions 
by  the  Secretary  to  change  a  Governor's 
decision  or  to  issue  a  decision  as 
provided  for  at  section  144(d)(2)  of  the 
Act.  The  provisions  at  section  144(d)(3), 
pertaining  to  the  Secretary  upholding 
the  Governor's  decision,  specifically 
state  that  the  Secretary's  decision  **shall 
become  the  final  decision  of  the 
Secretary."  The  Department  believes 
that  the  regulations  accurately  reflect, 
and  implement,  the  provisions  at 
section  144(d)  of  the  Act.  No  change  is 
made  to  the  final  reg\dations. 

No  comments  were  received  on 
§  627.604  and  no  change  is  made  to  the 
final  rule. 

A  commenter  recommended  that 
under  the  provisions  at  §  627.605, 
Special  Federal  review  of  SDA  and  SSG- 
level  complaints  without  decision, 
where  there  has  been  no  action  on  a 
complaint  at  the  local  level  the 
Department  should  not  only  act  on  the 
individual  complaint,  but  also  conduct 
a  thorough  review  of  the  administrative 
capabilities  of  the  SDA/SSG.  In 
addition,  the  Set^retary  should  be 
prepared  to  impose  more  than  just  a 
sanction  for  failing  to  issioe  a  complaint 
decision,  but  also  impose  corrective 
actions  up  to  and  including 
reorganization  of  the  SDA/SSG. 

The  provision  at  §  627.605  pertains  to 
actions  that  may  be  taken  against  the 
Governor  for  failing  to  provide  a 
decision  as  required  at  §  627.503(a)  of 
the  regulations.  These  actions  may 
include  imposing  a  sanction  for  failing 
to  issue  a  decision  pursuant  to  the 
provisions  at  §627.605(b).  The  right  of 
the  Secretary  to  review  SDA/SSG 
operations  for  compliance  with  the  Act 
and  applicable  fTPA  regulations  is 
reserved  at  §  627.601(b)  of  the 
regulations.  The  Department  believes 


that  the  regulations  provide  adequate 
and  appropriate  procedures  for  the 
handling  of  complaints  alleging 
violations  of  the  Act  and  JTPA 
regulations  at  the  Federal,  State,  and 
SDA/SSG  levels,  consistent  with 
implementing  the  provisions  of  the  Act.  . 
No  change  is  made  to  the  final  rule. 
A  commenter  indicated  that  there 
were  two  paragraphs  (d)  in  §  627.606. 
The  second  is  now  redesignated  as 
paragraph  (e).  Another  commented  that 
the  correct  reference  in 
§  627.606(d)(2)(vii)  should  be  subpart  H. 
The  final  rule  is  corrected.  Also,  the 
heading  of  §  627.606(c)  is  changed  to 
read,  "Informal  resolution". 

Subpart  G — SanctioBS  for  Violations  of 
the  Act  Liability  of  Units  of  Local 
Government 

A  few  connnenters  objected  to  the 
Department's  singling  out  imits  of  local 
government  for  bearing  liability  for 
funds  misexpended  by  their  SDA/SSG. 
It  is  not  the  Department's  intent  to 
single  out  units  of  local  government  to 
bear  liabiUty,  but  it  is  the  Depeirtment's 
intent  to  make  dear  that  neither  a 
separately  incorporated  administrative 
entity  (e.g.,  a  PIC)  nor  a  local  unit  of 
govermnent  can  insulate  (liability-proof) 
itself  from  responsibiUty  for 
misexpended  funds.  This  is  a  more 
clearly  expressed  statement  of  the 
Department's  position,  and  does  not 
constitute  a  change  in  policy  or 
position.  One  commenter  expressed  full 
support  for  the  provision  while  another 
thought  it  should  be  made  even  stronger 
by  requiring  local  government  units  to 
be  held  liable.  The  provision  is  not 
changed.  The  E)epartment  encourages 
incorporated  PIC's  to  be  active 
participants  in  the  delivery  of  JTPA 
services.  To  this  end,  the  provisions  of 
§  628.415(b)  indicate  that  the  Governor's 
requirements  on  responsibility  for  JTPA 
funds  may  not,  on  their  face,  preclude 
the  selection  of  an  incorporated  PIC  as 
the  grant  recipient. 

Waiver  of  State  Liability 

As  a  result  of  a  comment  concerning 
§  627.480(f).  discussed  above,  the 
second  sentence  of  §627. 704(a)  is 
removed.  It  is  replaced  with  two  new 
paragraphs,  (b)(1)  and  (b)(2).  which 
address  the  timing  of  requests  for  waiver 
of  State  liability.  The  remaining  two 
paragraphs  are  redesignated  as 
paragraphs  (c)  and  (d).  respectively. 

A  few  commenters  suggested  that 
SDA's  should  be  allowed  to  request 
waivers.  Some  indicated  that  such 
requests  should  be  made  in  conjunction 
with  States,  while  others  seemed  to 
imply  that  such  requests  could  be  made 
dirtK:tly.  bypassing  the  State.  However. 


as  indicated  at  §  627.702(e),  it  is  the 
recipient  that  is  held  liable  by  ETA. 
Therefore,  the  only  liability  that  ETA 
can  waive  is  the  recipient's  liability  for 
the  sanction  imposed  on  it. 

Several  commenters  suggested  that 
the  provision  should  be  revised  to 
permit  a  waiver  in  those  instances 
where  the  fraud  was  perpetrated  against 
the  recipient/subrecipient  so  as  to  avoid 
penalizing  entities  which  discover, 
report,  investigate  and  prosecute  the 
perpetrator  of  such  fraud.  Both  this 
provision  at  §627.704  and  the  provision 
at  §  627.706  Process  for  advance 
approval  of  a  recipient's  contemplated 
corrective  actions  are  revised  for  such 
situations. 

"  Offset  Process 

A  few  commenters  expressed  the 
belief  that  States  would  not  request 
"offset"  if  it  were  limited  to  State-level 
administrative  funding.  A  commenter 
also  indicated  that  most 
misexpenditures  occur  at  the 
subrecipient  level  and  that,  if  it  is  not 
a  section  164(e)(1)  violation,  offset 
should  be  allowed  at  the  level  where  the 
misexpenditure  occurred.  Another 
suggested  the  need  to  be  flexible  after 
considering  all  of  the  circumstances  in 
the  individual  case.  Section  164(d)  of 
the  Act  indicates  that  o^et  may  be 
"against  any  other  amounts  to  which  the 
recipient  is  or  may  be  entitled  *  •  *." 
(Emphasis  added)  Under  title  11,  the 
recipient  must  allocate  77  percent  of  the 
funds  to  SDA's  and  is  entitled  to  retain 
23  percent  of  the  funds  allotted  for 
specifically  identified  activities.  It  is  the 
Department's  position  that  a  reduction 
in  the  funds  available  through  the 
"offset"  process  should  not  adversely 
impact  the  delivery  of  training  and 
services  to  participants,  nor  the 
incentive  grant  and  capacity  building 
activities.  Therefore,  the  Department 
believes  that  only  the  title  II  five  percent 
(5  percent)  administrative  funds  to 
which  the  recipient  is  entitled  should  be 
available  for  offset.  Similar  reasoning 
applies  to  the  Department's  restriction 
for  title  III  funds.  The  Department  fully 
expects  that  recipients  will  seriously 
consider  their  options,  and  the 
consequences  thereof,  and  will  not 
make  frivolous  use  of  this  provision. 

A  commenter  indicated  that  use  of  the 
phrase,  "amounts  chargeable",  in 
§  627.708(b),  conveys  the  iraphcation 
that  the  administrative  costs  must  be 
incurred  before  they  can  be  "offset". 
This  was  not  the  Department's  intent. 
The  provision  is  rewritten  to  indicate 
that  "offset"  may  be  against  amounts 
allotted  that  are  expected  to  be  used  for 
recipient-level  administrative  costs. 


Subpart  H— Hearings  by  the  Office  of 
A  dministrative  Lawju  dges 

A  commenter  recommended 
amending  the  regulations  at  §  627.800(a) 
to  include  Grant  Officer  Final 
Determinations  made  pursuant  to 
§  627.606  under  the  ALJ  hearing  process 
in  addition  to  those  specified  at  section 
166(a)  arising  in  connection  with 
alleged  violations  of  sections  141(c),  144 
(d)  and  (e),  164(f)  and  167  of  the  Act. 

Section  166(a)  of  the  Act  provides  that 
an  ALJ  hearing  may  be  requested  by  any 
recipient  upton  whom  a  corrective  action 
or  sanction  has  been  imposed  by  the 
Secretary.  By  definition  this  would 
include  final  determinations  made  by 
the  Grant  Officer.  The  Department 
believes  that  the  general  provision 
included  in  section  166(a)  of  the  Act  is 
sufficiently  clear  in  establishing  the 
jurisdiction  of  the  ALJ  and  that  further 
clarification  is  not  needed.  No  change  is 
made  to  the  final  regulations. 

A  commenter  objected  to  the 
restrictions  placed  on  the  jurisdiction  of 
the  OALJ  regarding  specific  sections  of 
the  law  which  the  commenter  believes 
will  reduce  the  opportunity  for 
complainants  to  have  full  redress  of 
their  grievances  at  the  highest  levels. 

The  OALJ  coverage  is  as  provided  for 
at  section  166  of  the  Act,  and  set  forth 
at  §  627.800  of  the  interim  final 
regulations.  As  noted  in  the  response  to 
the  preceding  comment,  the  OALJ's 
jurisdiction  includes  more  than  just  the 
specific  sections  cited  at  section  166(a) 
of  the  Act.  No  change  is  made  to  the 
final  rule. 

A  commenter  raised  some  concerns 
regarding  the  entities  specified  at 
§  627.801(a)  that  may  request  an  ALJ 
hearing  based  on  a  Grant  Officer's  final 
determination  which  imposes  a 
sanction,  a  corrective  action,  or  denies 
financial  assistance.  It  was  correctly 
suggested  that  the  Grant  Officer  might 
issue  a  sanction  upon  a  "vendor"  and 
paragraph  (a)  is  amended  to  cover  such 
situations.  A  commenter  recommended 
that  the  provisions  at  §627. 801(a) 
pertaining  to  procedures  for  filing  a 
request  for  an  ALJ  hearing  could  be 
made  clear  that  a  request  for  a  hearing 
must  be  submitted  by  certified  mail,  by 
changing  the  words  "may  transmit  by 
certified  mail"  to  "must  transmit  by 
certified  mail." 

The  Department  agrees  that  the 
provision  at  §  627.801(a)  of  the  interim 
final  regulations  seems  to  indicate  that 
the  use  of  certified  mail  to  transmit  a 
request  for  a  ALJ  hearing  is 
discretionary,  which  was  not  intended. 
The  provision  at  §  627.801(a)  is 
amended  to  indicate  that  the  Grant 
Officer's  final  determination  to  impose. 


a  sanction  or  corrective  action,  or  to 
deny  financial  assistance  may  be 
appealed  to  the  OALJ  within  21  days  of 
receipt  of  the  final  determination,  and 
that  a  request  for  a  hearing  shall  be 
transmitted  by  certified  mail,  return 
receipt  requested  to  the  Chief 
Administrative  Law  Judge. 

The  Department  has  reviewed 
§  627.802(e)  in  light  of  the  recent 
Supreme  Court  decision  in  Director, 
Office  of  Workers'  Compensation 
Programs  v.  Greenwich  Collieries.  114 
S.Ct.  2251,  62  U.S.L.W.  4543  (June  20, 
1994)  which  addresses  the  allocation  of 
burden  of  proof  in  cases  governed  by 
§  7(c)  of  the  Administrative  Procedure 
Act  and  has  concluded  that  no  change 
in  this  section  is  required.  In  Greenwich 
Collieries,  the  Supreme  Court 
concluded  that  a  claimant  for  benefits 
under  the  Black  Lung  Benefits  Act  was 
the  "proponent  of  a  rule  or  order"  under 
section  7(c)  of  the  APA  and,  as  such, 
carried  the  burden  of  persuasion. 
Section  627.802(e)  of  these  regulations 
is  predicated  on  the  fact  that  in  appeals 
from  Grant  Officer  Final  Determinations 
the  grantee  is  the  proponent  of  the  rule 
since,  in  the  absence  ol  an  appeal,  the 
Final  Determination  would  represent  a 
final  debt  due  and  owing  the  United 
States.  The  grantee  seeking  to  avoid  this 
outcome  is  clearly  the  "proponent  of  the 
rule  or  order."  This  construction  is  also 
consistent  with  section  165  of  the  Act 
which  places  on  grantees  the  affirmative 
obligation  to  maintain  adequate 
documentation  to  prove  the  allowability 
of  costs  incurred.  While  the  grantee  has 
the  burden  of  persuasion,  in  our  desire 
to  ensure  orderly  presentation  of 
evidence,  the  Grant  Officer  retains  the 
obligation  to  prepare  and  present  the 
administrative  file. 

In  addition,  a  few  of  the  commenters 
noted  t^'pographical  errors  or  incorrect 
statutory  and/or  regulator  citations  in 
part  627',  subparts  E,  F,  G.  and  H  which 
are  corrected  in  the  final  rule. 

Subpart  I — Transition  and 
Implementation 

On  June  3. 1993,  the  interim  final  rule 
was  amended  to  revise  the  transition 
provisions  at  part  627,  subpart  I  (58  FR 
31471).  Those  requirements  are  restated 
in  the  final  rule,  along  with  the  addition 
of  a  definition  of  "initiation  of 
procurement"  (§  627.904(e))  and  a 
provision  for  the  transfer  of  summer 
program  funds  (§  627.904(k)(2)). 

A  number  of  general  comments  were 
received  on  the  difficulties  and 
uncertainties  of  the  transition  to  the 
new  program  to  be  implemented  on  July 
1, 1993  and  whether  the  contents  of  the 
interim  final  rule  adequately  addressed 
a  range  of  questions  on  the  transition. 
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Subsequent  to  the  publication  of  the 
interim  final  rule  on  December  29, 1992, 
the  Department  conducted 
implementation  training  for  the  States 
in  February  and  March  of  1992, 
provided  transition  guidance  in 
Training  and  Employment  Guidance 
Letter  7-92  on  March  8. 1993,  and 
issued  two  sets  of  questions  and 
answers  on  the  transition  and  interim 
final  rule  to  the  Department  of  Labor 
regional  offices  by  Field  Memorandum 
that  were  widely  circulated  throughout 
the  JTPA  system.  The  Department 
believes  that  these  mechanisms  with  the 
additional  guidance  reflected  in  the 
June  3, 1993  Federal  Register 
document,  referenced  above, 
substantially  answered  the  various 
transition  questions  and  issues  that 
were  raised  and  that  a  further 
discussion  here  is  not  required. 

Part  628 — Programs  under  Title  II  of 
the  |ob  Training  Partnership  Act 

Nontraditsonal  Employment  for  Women 
(NEW)  Act  (Pub.  L.  102-235) 

The  Nontraditional  Employment  for 
Women  (NEW)  Act  includes  a  series  of 
amendments  to  the  JTPA.  NEW's 
purposes  are  to  provide  a  wider  range  of 
training  opportunities  for  women  under 
existing  JTPA  programs;  to  provide 
incentives  for  the  establishment  of 
programs  that  train,  place,  and  retain 
women  in  nontraditional  fields;  and  to 
facilitate  coordination  of  JTPA  and 
vocational  education  resources  available 
for  training  and  placing  women  in 
nontraditional  employment.  Further,  the 
NEW  Act  is  consistent  withThe  overall 
gdal  of  JTPA  programs  to  increase 
participants'  employment,  earnings, 
educational  and  occupational  skills. 
This  separate  discussion  of  the  NEW 
Act  is  provided  as  a  reminder  to  States 
.  and  SDAs  of  tfie  importance  of  efforts  to 
train  and  place  women  in  nontraditional 
employment  and  the  emphasis  the 
Department  places  on  such  efforts. 
There  are  contained  in  the  final  rule 
various  references  to  the  requirements 
pertaining  to  nontraditional 
employment  for  women,  especially  as 
they  pertain  to  planning  and  setting 
goals,  the  assessment  process  and 
development  of  the  individual  service 
strategy,  and  to  the  various  reports 
required  by  the  Act. 

"Nontraditional  employment"  is 
defined  in  the  NEW  Act  as  occupations 
or  fields  of  work  where  women 
comprise  less  than  25  percent  of  the 
individuals  employed  in  such 
occupation  or  field  of  work.  Although 
nontraditional  occupations  are  usually 
thought  of  only  as  construction  or 
skilled  trades,  these  occupations 


encompass  a  much  broader  spectrum  of 
jobs,  including  those  in  technical  and 
other  fields. 

Nontraditional  occupations  have  the 
potential  for  greatly  improving  the 
economic  status  of  women,  particularly 
when  they  are  growth  occupations  with 
increased  wage  potential. 
Nontraditional  training  for  women  also 
provides  benefits  for  the  States  and  the 
SDA's.  The  Department  believes  that 
this  kind  of  training  expands  the 
occupational  mix  available  to  all 
customers,  and  can  enhance 
coordination  with  other  education  and 
training  programs,  as  well  as  with  labor 
and  apprenticeship  programs.  It  helps 
advance  efforts  by  the  States  and/or 
SDA's  to  be  a  valuable  source  of  trained 
individuals  for  employers  and  unions. 
Through  the  implementation  of  NEW,  it 
is  the  Department's  intent  that  changes 
will  occur  throughout  the  job  training 
system  so  that  training  in  nontraditional 
occupations  becomes  institutionalized 
in  each  State.  The  GCSSP  and  the  job 
training  plan  prepared  by  each  SDA 
were  required  to  include  goals,  actions, 
and  accomplishments  for  the  training 
and  placement  of  women  in 
nontraditional  employment  for  the  2- 
year  period  beginning  July  1, 1992  and 
beyond.  NEW  does  not  establish  specific 
numerical  goals  by  SDA  or  State. 
However,  using  General  Accounting 
Office  data  (GAS/HRD-89-152FS, 
September  1989),  the  Department 
estimates  that  the  proportion  of  women 
currently  trained  by  JTPA  in 
nontraditional  occupations  nationwide 
is  about  9  percent.  Therefore,  at  their . 
option.  States  and  SDA's  may  use  this 
figure  as  a  substitute  for  a  particular 
State's  baseline  until  they  can  collect 
data  specific  to  that  State.  States  should 
strive  for  a  goal  for  training  and  placing 
more  than  9  percent  of  women 
participants  in  nontraditional 
occupations. 

The  Department  expects  that  the 
GCSSP  and  the  SDA's  job  training  plan 
will  reflect  specific  measurable 
activities  to  train  and  to  place  women  in 
nontraditional  employment  and 
apprenticeships,  as  required  by  the 
statute.  As  mentioned  earlier,  SDA's 
may  wish  to  consider  using  the  national 
figure  of  9  percent  as  an  indication  of 
the  pre-NEW  level  of  nontraditional 
training  until  geographic-specific  data 
becomes  available.  Sections  104(b)(6) 
and  (13),  121(b)(3)  and  122(b)(5)-(7)  of 
the  Act  require  the  States  and  SDA's  to 
set  goals  and  report  on  program 
accomplishments.  The  Department 
intends  to  look  closely  at  these  activities 
to  ensure  compliance  with  requirements 
of  NEW. 


Further,  the  Department  expects  that 
each  State's  and  SDA's  plans  and 
activities  will  reflect  the  development  of 
outreach  and  promotional  materials 
and/or  activities  aimed  at  making 
women  aware  of  the  programs  and  the 
services  available  through  JTPA, 
particularly  of  nontraditional  training 
and  placement  opportunities.  Examples 
of  outreach  materials  include,  but  are 
not  limited  to,  nontraditional  career 
information  modules,  video  and  print 
materials  on  nontraditional  career 
options  (for  counselors),  recruitment 
brochures  targeted  at  both  the  customer 
and  the  employer,  and  dissemination  of 
preexisting  resource  materials  and/or 
model  curricula.  States  may  also  wish  to 
undertake  statewide  public  education 
campaigns,  similar  to  those  conducted 
for  literacy  programs,  on  nontraditional 
training  and  employment  opportunities. 
The  Department  expects  statewide 
dissemination  of  model  programs/ 
approaches  to  serve  as  a  method  of 
encouraging  the  replication  and 
institutionalization  of  nontraditional 
training  in  the  State.  The  Department 
encourages  the  States  to  disseminate  to 
SDA's  and  service  providers  the  SJTCC's 
summary  report  on  promising  programs 
funded  by  JTPA  or  the  Carl  Perkins 
Vocational  Education  and  Applied 
Technology  Act. 

Most  of  the  comments  that  pertained 
to  NEW  sought  to  add  to  the  regulations 
a  number  of  specific  requirements 
regarding  services  to  women  and 
focussed  on  nontraditional  employment. 
These  suggested  requirements  ranged 
fi-om  language  to  requiring  OJT  goals  for 
women  in  nontraditional  employment, 
as  well  as  standards  for  OJT  contracts, 
to  specific  procurement  requirements  as 
they  pertain  to  women-ov^rned 
businesses,  and  specific  monitoring 
requirements.  The  Department  believes 
that  many  of  these  ideas  have  merit  but 
does  not  believe  that  it  is  appropriate  to 
establish  them  as  Federal  regulatory 
requirements  beyond  that  which  would 
otherw  ise  be  required  by  the  provisions 
of  the  Act — particularly  as  the  Federal 
Government  looks  to  reduce 
administrative  requirements.  On  the 
other  hand,  a  commenter  suggested  that 
the  regulations  ought  to  reflect  the 
statutory  requirements.  The  Department 
is  persuaded  that  the  NEW's 
requirements  should  be  emphasized  by 
referencing  them,  as  appropriate,  in  the 
regulations  and  has  done  so  in 
appropriate  sections,  iiicluding: 
§627.455,  for  the  annual  report  to  the 
Governor  that  is  to  be  described  in  the 
job  training  plan;  §  628.205,  pertaining 
to  the  State  goals  for  the  training  and 
training-related  placement  of  women  in 


nontraditional  employment  and 
apprenticeships;  §628.210,  for  the 
responsibility  of  the  SJTCC  to  review 
and  analyze  the  annual  reports  of  SDA's 
and  to  distribute  them  in  the  State  and 
to  the  Secretary;  and  §  628.420,  for  the 
SDA's  local  goals  for  the  training  and 
training-related  placement  of  women  in 
nontraditional  employment.  These  are 
not  new  regulatory  requirements;  rather 
they  are  reflections  of  statutory 
requirements. 

Specific  changes  in  PART  628 — 
Programs  under  Title  n  of  the  Job 
Training  Partnership  Act  are  as  follows: 

Governor's  Coordination  and  Special 
S&vices  Plans 

Several  commCTits  were  received  on 
the  Governor's  coordination  and  special 
services  plans.  Section  628.205(c)  of  the 
interim  final  regulations  required  the 
States  to  provide  their  respective  SDA's 
prior  to  December  31  of  the  year 
preceding  the  program  years  for  which 
the  plan  is  developed,  information  on 
its  plans  to  undertake  State  activities  in 
program  areas,  including  education 
coordination  and  services  to  older 
workers,  and  capacity  building. 

Several  commenters  requested 
removal  of  the  December  31  date.  The 
commenters  suggested  the  language  be 
revised  to  say  that  the  State  should  issue 
this  information  to  SDA's  in  sufficient 
time  for  them  to  be  able  to  take  it  into 
consideration  in  developing  plans.  The 
Department  agrees  with  the  commenters 
and  this  change  is  made  to  the  final 
regulations  in  a  new  paragraph  (c)(2J. 

State  Job  Training  Coordinating  Council 

One  commenter  suggested  that  there 
should  be  a  representative  of  the  JOBS 
program  on  the  Council.  The 
Department  agrees  that  this  would  be  a 
good  step.  However,  since  JOBS 
representatives  can  be  included  within 
the  meaning  of  "representatives  of  state 
pubhc  assistance  agencies",  as  set  forth 
at  section  122(a)(3)(b)(i)  of  the  Act,  no 
change  is  made  in  the  final  regulations. 

State  Human  Resource  Investment 
Council 

Several  commenters  were  concerned 
that  the  regulations  did  not  require,  or 
at  least  encourage,  that  membership  on 
the  SJTCC  or  the  HRIC  include  the  State 
Agency  on  Aging  or  a  designee  to  ensure 
that  the  needs  of  older  workers  are 
addressed.  It  was  stressed  that  such 
representation  on  these  councils  would 
improve  the  commitment  to  older 
workers  and  promote  the  development 
of  integrated  service  systeihs  for  older 
wrorkers.  The  Department  agrees  that  the 
needs  of  older  individuals  should  be 
addressed  in  the  provision  of  JTPA 


services;  however,  in  interpreting 
requirements  of  the  Act  at  sections 
122(a)(3)(B)(i)(SJTCC)  and 
702(b)(5l(HRIC).  the  Department 
believes  there  is  already  sufficient 
latitude  and  flexibility  for  the  Governor 
to  appoint  a  representative  from  the 
State  Agency  on  Aging  and  further 
regulation  is  not  necessary. 

A  commenter  noted  that  it  would  be 
help&il  to  clarify  in  paragraph  (a)  of  the 
regulation  that,  when  the  State  Council 
on  Vocational  Education  (SCOVE)  is 
incorporated  in  the  HRIC,  the  HRIC  is 
responsible  for  carrying  out  the 
functions  of  the  SCOVE.  The 
Department  believes  that  this  is  clear  in 
the  provisions  of  the  Act  and  in 
§  628.215(e)  of  the  regulaUons.  No 
change  is  made  to  the  final  rule. 

A  commenter  suggested  that,  when 
the  SCOVE  is  included  within  the  HRIC. 
it  would  be  beneficial  to  include  the 
State  Director  of  vocational  education 
on  the  HRIC  since  the  State  Director 
plays  an  important  role  in  education 
within  each  State,  especially  in 
coordination  and  improvement  of 
educational  services.  The  Department 
agrees  and  the  final  rule  at  §  628.215(c) 
encourages  the  Governor  to  consider 
appointment  of  the  State  Director  to  the 
HRIC. 

A  few  commenters  questioned  the 
accounting  basis  for  funds  that  are  made 
available  to  the  HRIC  Some  wished  to 
ensure  that  when  funds  are  made 
available  to  the  council  the  statutory 
activities  for  which  they  are  intended 
are  accomplished.  Another  commenter 
pointed  out  that  the  requirement  to 
allocate  funds  on  the  basis  of  "benefits 
received"  goes  beyond  the  requirements 
of  the  Act  and  the  Conference  Report, 
which  simply  specified  that  State 
agencies  were  encouraged  to  provide 
funds  in  a  manner  consistent  with  their 
xepresentation  on  the  council  and  that 
no  agency's  contribution  be 
disproportionate.  The  Department  has 
examined  this  issue  and  believes  that 
the  Act  contemplates  some  flexibility  in 
terms  of  how  the  costs  of  the  activities 
■of  the  Council  relate  to  the  various 
applicable  programs.  This  is  particularly 
true  under  circumstances  in  which  there 
is  a  reasonable  contribution  on  behalf  of 
an  applicable  program.  The  Department 
has  determined  that,  as  specified  in  the 
Conference  Report,  the  costs  of  the 
Council  may  be  allocated  upon  the  basis 
of  the  relationship  of  each  funding 
source  to  the  total  funding  of  all 
applicable  sources  or  programs  that  are 
represented  on  the  Council.  Finally,  on 
the  condition  that  there  is  a  reasonable 
contribution  from  other  involved 
Federal  and  State  programs,  the  various 
activities  of  the  council  fall  within  the 


overall  coordination  mandates  of  the 
Act  and  the  related  costs  are  allowable 
JTPA  costs  to  the  extent  that  JTPA  funds 
are  available  from  apphcable  JTPA 
sources.  The  final  rule  is  revised 
accordingly  in  paragraph  (d). 

In  order  to  clarify  the  requirement  of 
paragraph  (g)  regarding  the  certification 
of  the  HRIC  by  the  Governor,  the  final 
rule  is  changed  to  indicate  that  the 
certification  is  to  be  in  writing  with  a 
copy  provided  to  the  Secretary  of 
Education. 

Education  Coordination  and  Grants 

A  number  of  comments  were  received 
on  State  education  coordination  and 
grants  found  at  §628.315  of  the  interim 
final  regulations.  In  addition  to  the 
specific  areas  discussed  below,  the 
comments  suggested  confusion  about 
the  administrative  homework  for  the 
development  of  the  section  123  program 
and  the  need  for  a  general  description 
of  the  program.  The  section  123  program 
is  to  be  a  partnership  between  the  JTPA 
program  and  the  education  system  in 
the  State.  The  Act  provides  a  strong  role 
for  the  State  education  agency  by 
requiring  that  funds  be  allocated  to  the 
agency,  and  that  the  agency  have  a 
central  role  in  planning  and  in  the 
operation  of  the  program.  In  order  to 
foster  coordination  at  the  State  level,  the 
Act  requires  that  the  Governor  and  the 
State  education  agency  agree  on  the  use 
of  funds  as  part  of  the  joint  development 
of  the  education  part  of  the  GCSSP.  If 
there  is  no  agreement,  the  regulations 
provide  that  neither  party  may  use  the 
funds.  To  foster  coordination  at  the 
local  level,  the  Act  requires  the  State 
education  agency  to  enffer  into 
agreements  with  the  JTPA  SDA 
administrative  entities.  If  there  is  no 
agreement  with  the  administrative 
entity,  the  Act  indicates  that  the  amount 
of  funds  specified  for  the  SDA  in  the 
State- level  agreement  may  be 
unilaterally  used  by  the  Governor  for 
meeting  the  goals  of  section  1 23(c). 

Several  commenters  raised  concerns 
regarding  the  definition  of  Stale 
education  agency.  The  commenters 
requested  that  the  final  regulations 
specif)'  that  the  Governor  may  allocate 
the  8  percent  funds  only  to  the  State 
Education  Agency,  as  defined  by  the 
Elementary  and  Secondary-  Education 
Act  of  1965.  The  Department  believes 
that  clarification  is  needed.  The 
commenters  argued  that  the  definition 
of  "state  educational  agency"  in  section 
4(23)  of  the  Act  specifically  refers  to  the 
agency  defined  in  the  Elementary  and 
Secondary  Education  Act  as  the  state 
education  agency  for  JTPA  purposes. 
The  Department  interprets  the  Act 
differently.  The  term  "state  educational 
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agency"  is  a  different  term  from  the 
term  "state  education  agency,"  which  is 
used  in  section  123(a)  of  the  Act.  The 
term  defined  in  section  4  of  the  Act  is 
used  in  section  122{a)(3)(B)(l)  of  the  Act 
to  describe  membership  on  the  SJTCC. 
Support  for  the  view  that  the  terms  used 
in  sections  4  and  123  of  the  Act  are 
intended  to  be  different  is  found  in  the 
use  of  the  phrase  "any  State  education 
agency"  in  section  123(a).  If  the 
Department  were  to  read  this  phrase  to 
mean  a  single  agency,  the  reading  would 
render  the  word  "any"  redundant.  The 
Department  reads  section  123(a)  to 
mean  that,  at  a  minimum,  the  Governor 
may  consider  as  the  State  education 
agency  that  agency  responsible  for 
primary  and  secondaiy  education,  or 
responsible  for  vocational  education 
programs  under  the  Carl  Perkins 
Vocational  and  Applied  Technology 
Education  Act  and  the  Adult  Education 
Act.  In  addition,  the  Department  finds 
that  a  number  of  States  have 
consolidated  a  nimiber  of  education 
functions  and  agencies  into  various 
cabinet  arrangements.  For  this  reason, 
the  Department  has  determined  that  the 
regulations  should  retain  the  statutory 
language  "any  education  agency,"  but 
some  changes  are  made  in  §  628.315(a) 
of  the  final  rule.  The  phrase  "or 
agencies"  is  removed  from  the  final  rule 
because  the  Department  does  not  intend 
to  cause  confusion  or  appear  to 
encourage  the  designation  of  multiple 
agencies;  however,  the  rule  should  not 
be  read  to  absolutely  prohibit  this 
practice  under  justifiable  circumstances 
when  significant  parts  of  the  education 
function  are  not  within  one  agency.  As 
previously  reflected  in  the  interim  final 
rule,  the  Governor  is  not  permitted  to 
designate  any  agency  for  which 
"education"  is  not  the  primary  and 
operational  function,  which  means  that 
the  entity  must  actually  be  responsible 
for  the  operation  of  educational 
programs. 

A  commenter  questioned  the 
conditions  under  which  the  State  JTPA 
entity  can  be  found  eligible  to  be  a 
subrecipient  of  the  8-percent  monies. 
The  Act  envisions  the  state  education 
agency  as  receiving  and  using  the 
section  123  funds.  The  State  JTPA  entity 
is  only  eligible  to  be  a  subrecipient  if 
the  agreement  with  the  Governor  and 
State  education  agency  stipulates  this  as 
a  part  of  the  agreement.  In  response  to 
the  question  of  whether  a  portion  of  the 
funds  may  be  used  for  certain 
administrative  functions  [i.e..  audit, 
oversight)  the  Department  has  stated  in 
previous  guidance  that  limited  funds 
may  be  set  aside  for  this  purpose.  This 


would  be  described  in  the  joint 
agreement. 

A  commenter  raised  a  concern 
regarding  the  time  limit  for  negotiation 
between  the  Governor  and  the  State 
education  agency  when  negotiating  the 
joint  agreement  in  accordance  with  the 
provisions  found  at  §  628.315(b)  of  the 
interim  final  regulations.  While  there  is 
no  specific  time  limit,  the  Department 
expects  that  the  agreement  would  be  in 
place  in  time  to  allow  for  the 
expenditure  of  funds  allotted  for  the 
designated  program  period.  No  change 
is  made  to  the  final  rule. 

A  few  commenters  questioned 
whether  the  State  JTPA  entity  or  the 
State  education  agency  was  responsible 
for  the  development  of  the  plan  for  the 
use  of  funds.  The  Department  believes 
that  the  State  education  agency  has  the 
primary  role  in  development  of  the 
plan,  but  that  the  plan  is  to  be 
developed  jointly  or  in  consultation.  In 
practice,  most  arrangements  for 
development  of  the  plan  which  are 
satisfactory  to  the  parties  will  be 
accepted  by  the  Department,  so  long  as 
there  is  joint  agreement. 

Several  commenters  raised  concerns 
about  the  provision  of  the  interim  final 
rule  that  stipulates  that  when  the 
Governor  and  the  State  education 
agency  fail  to  agree  to  develop  a  joint 
plan  for  use  of  the  Education 
Coordination  and  Grants  funds  "the 
Governor  shall  not  allocate  funds  under 
section  123(a)(1)  to  such  education 
agency,  nor  shall  such  funds  be 
available  for  expenditure  by  the 
Governor".  The  purpose  of  the  rule  is  to 
indicate  that  neither  party  should 
benefit  from  a  failure  to  agree  on  the  use 
of  education  coordination  funds.  The 
Department  believes  that  this  position  is 
consistent  with  the  provisions  of  the  Act 
that  call  for  joint  agreement  between  the 
Governor  and  the  State  education 
agency  and,  therefore,  no  change  is 
made  to  this  section  of  the  regulations. 
The  Department  wishes  to  clarify  that 
this  agreement  between  the  Governor 
and  the  State  education  agency  is  not 
the  same  as  specified  in  section  123(e) 
between  the  State  education  agency  and 
the  SDA. 

A  commenter  requested  that  the 
barriers  discussed  in  §  628.315(d)  be 
defined.  The  barriers  discussed  in  this 
section  are  the  same  barriers  that  are 
specified  under  title  II-A  and  Il-C  of  the 
Act  or  any  additional  barriers  the 
Governor  may  specify.  No  changes  are    " 
made  to  this  section. 

A  commenter  pointed  out  that 
§628.315(d)(l)(i)  of  the  interim  final 
rule  did  not  contain  a  citation  to  the 
provision  of  title  Il-C  authorizing  funds 
for  section  123  programs.  The 


Department  agrees  and  the  final  rule 
contains  that  citation. 

Some  commenters  inquired  whether 
youth  who  are  in  compensatory 
education  programs  under  chapter  I  of 
title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  who  are  found 
to  meet  the  eligibility  requirements  for 
free  lunch  under  the  National  School 
Lunch  Act,  or  who  are  in  school-wide 
projects  would  fall  within  the  meaning 
of  economically  disadvantaged  to  satisfy 
the  requirement  to  serve  the 
disadvantaged.  The  Department  believes 
that  they  do,  and  has  drafted  the 
regulations  to  reflect  the  applicability  of 
the  eligibility  criteria  from  one  section 
or  part  of  the  Act  to  other  parts 
wherever  practicable.  So,  for  example, 
the  final  rule  is  revised,  in 
§628.315(d)(l)(ii),  to  indicate  that  the 
criteria  discussed  above  apply  to  the 
education  coordination  grant  program. 

A  few  commenters  questioned 
whether  §628.315(d)(l)(iii)  should  refer 
directly  to  the  non-economically 
disadvantaged.  Additionally,  the 
commenters  expressed  concern  that 
priority  for  these  funds  should  be  given 
to  in-school  projects  as  opposed  to  Title 
III  eligible  participants.  The  interim 
final  rule  referenced  non-economically 
disadvantaged.  The  final  rule  is  revised 
to  reflect  the  statutory  language, 
although  the  meaning  is  not  changed. 
No  change  is  made  to  the  regulations 
regarding  the  priority  for  Title  III 
eligible  participants  since  that  priority 
is  statutory. 

Several  commenters  thought  that  the 
regulations  should  allow  for  direct 
allocation  of  State  education 
coordination  and  grants  funds  to  the 
SDA.  No  change  is  made  in  the 
regulations  since  the  Act  is  specific  as 
it  relates  to  the  Governor  allocating 
funds  to  the  State  education  agency  and 
the  State  education  agency  being  the 
entity  that  determines  how  and  where 
the  funds  will  be  distributed. 

Several  commenters  were  concerned 
with  the  State  matching  requirements 
which  changed  the  requirement  from  an 
80  percent  to  a  100  percent  match  for 
Federal  funds  received  for  the  State 
education  coordination  grants.  These 
comments  do  not  appear  to  have 
recognized  the  change  in  statutory 
language  wTought  by  the  amendments. 
Prior  to  the  amendments,  section  123(c) 
of  the  Act  required  only  that  matching, 
funds  be  provided  for  three  of  the  four 
kinds  of  projects  specified  in  section 
123(a).  The  amended  law.  in  section 
123(a)(3),  requires  matching  funds  for 
all  the  kinds  of  projects  specified.  Thus, 
while  the  matching  requirement 
originally  applied  only  to  the  kinds  of 
projects  to  which  80  percent  of  the 


funds  available  under  section  123  were 
allotted,  the  law  has  been  changed  so 
that  all  funds  are  required  to  be 
matched.  Similarly,  the  language  in 
section  123  describing  the  "20%" 
projects  has  been  changed.  The  original 
language  was  that  Federal  funds  could 
be  used  to  pay  the  cost  of  "20%" 
projects  based  on  JTPA  section 
123(c)(2)(A).  The  new  language  is  that 
Federal  funds  may  be  used  to  pay  the 
Federal  share  of  "20%"  projects  based 
on  JTPA  section  123(d)(2)(A).  The  final 
rule  is  revised  to  clarify  that  the 
matching  requirement  for  the  State  is  for 
an  amount  equal  to  the  total  of  section 
123  funds.  Further,  the  rule  clarifies  that 
if  there  is  no  agreement  between  the 
State  education  agency  and  the 
administrative  entity  in  the  SDA,  the 
matching  requirement  does  not  apply. 

Sen'jces  to  Older  Individuals 

The  State  set-aside  program  for  older 
workers  was  incorporated  into  section 
204(d)  of  the  Act.  Requirements  for  the 
older  workers  program  are  set  forth  in 
§  628.320  of  the  interim  final  rule.  The 
Governor  continues  to  be  responsible  for 
carrying  out  these  programs  pursuant  to 
agreements  with  public  agencies,  PIC's, 
SDA's,  non-profits  or  private  businesses. 
The  Amendments  require  that,  in 
entering  into  these  agreements,  the 
Governor  is  to  give  priority  to 
organizations  which  have  a  record  of 
demonstrated  effectiveness  in  serving 
older  individuals. 

During  the  development  of  the  final 
rule,  the  Older  Americans  Act  was 
amended  by  Public  Law  103-171  to 
revise  the  eUgibility  criteria  as  they 
pertain  to  older  workers  served  in  JTPA 
programs.  It  provides,  as  had  been  the 
case  for  the  regular  title  II  program  (and 
as  is  reflected  at  §  628.605(e)  of  this 
rule),  that  older  individuals 
participating  in  joint  programs  with 
sponsors  under  title  V  of  the  Older 
Americans  Act  who  are  eligible  under 
title  V  are  deemed  to  satisfy  the 
requirements  of  section  203(a)  of  the 
Act.  A  new  paragraph  (d)(2)  is  added  to 
§  628.320  to  reflect  this  amendment.  It 
is  important  to  recognize  that  a  purpose 
of  the  Older  Americans  Act 
Amendments  is  to  enable  Senior 
Community  Service  Employment 
Program  participants  who  are  in  joint 
programs  to  participate  in  JTPA 
activities.  In  response  to  questions 
concerning  the  nature  of  an  agreement 
for  a  joint  program  between  JTPA  and 
the  title  V  program  sponsor,  the 
Department  notes  that,  for  purposes  of 
both  §§  628.320(d)(2)  and  628.605(e). 
the  written  agreement  that  sets  forth  the 
joint  program  should  be  structured  so 
that  both  the  JTPA  and  the  title  V 


program  provide  services  to  participants 
consistent  with  the  objective  of  the 
participant  and  the  resources  of  the 
participating  program.  For  JTPA 
participants,  services  will  be  provided 
under  the  ISS. 

Several  commenters  were  concerned 
that  the  inclusion  of  Social  Security  and 
Supplemental  Security  Income  in  the 
definition  of  "family  income"  severely 
limits  the  number  of  older  individuals 
who  are  eligible  for  the  program.  This 
issue  is  addressed  under  the  definition 
of  "family  income"  in  §  626.5  of  the 
final  rule.  The  revised  definition 
clarifies  the  treatment  of  Social  Security 
income  and  that  Supplemental  Security 
Income  is  not  considered  in  the 
calculation  of  family  income.  No  change 
is  made  in  this  section  of  the  final  rule. 

A  few  commenters  recommended  the 
removal  of  limitations  on  job  search 
assistance  in  §628.535  as  they  might 
apply  to  older  workers.  Job  search 
assistance,  including  the  application  of 
the  job  search  limitation  restrictions  as 
they  apply  to  older  workers,  is  covered 
in  the  discussion  of  the  job  search 
limitations  under  §628.535  elsewhere 
in  this  preamble. 

A  few  commenters  recommended  that 
the  Department  define  "equitable  basis" 
as  it  relates  to  fund  availability  for  older 
worker  services.  The  Department's  view 
is  that  the  definition  of  "equitable 
basis"  will  vary  from  State  to  State 
based  upon  local  circumstances  and, 
therefore,  the  Governor  should 
determine  the  basis  upon  which  funds 
will  be  distributed,  taking  into  account 
the  population  of  eligible  older  workers, 
their  distribution  throughout  the  State, 
and  the  availability  of  resources  for  this 
population.  However,  in  considering  the 
question  of  whether  funds  are 
distributed  on  an  "equitable  basis",  the 
Department  does  not  believe  that  all 
circumstances  require  that  each  SDA  or 
area  within  the  State  receive  funds 
under  this  set-aside.  Each  State  is  to 
develop  some  reasonable  measure, 
including  older  individuals'  share  of  the 
population  or  share  of  the  labor  force,  in 
determining  how  these  funds  and 
services  will  be  provided  throughout  the 
State.  No  change  is  made  to  the  final 
rule. 

Several  commenters  expressed 
concern  that  the  performance  standards 
for  the  older  worker  set-aside  should  be . 
specifically  tailored  to  the  unique  needs 
of  this  population.  As  noted  earlier  in 
the  discussion  of  the  performance 
standards  section,  the  Department  has 
convened  a  technical  work  group  on  the 
development  of  the  new  performance 
standards  which  includes 
representatives  of  older  workers,  and 
will  take  these  and  other  comments 


under  consideration  in  developing 
performance  standards. 

Capacity  Building  and  Technical 
Assistance 

The  JTPA  has  been  amended  to 
include  capacity  building  and  technical 
assistance  as  priorities  at  the  national. 
State  and  local  levels  for  JTPA  and  othor 
related  human  service  programs. 
Section  453  of  the  Act  calls  for  the 
creation  of  a  national  Capacity  Building 
and  Information  and  Dissemination 
Network  and  a  Replication  Grant 
Program.  State  and  local  priorities  are 
established  through  sections 
202(c)(2)(A)  and  262(c)(2)(A)  of  the  Ad. 
which  make  available  up  to  33  percent 
of  the  5  percent  incentive  funds  for 
capacity  building  and  technical 
assistance  activities.  Section  121(a)(3)  of 
the  Act,  requires  that  capacity  building 
and  technical  assistance  plans  be 
included  in  the  GCSSP.  Greater 
emphasis  is  placed  on  general  technical 
assistance  activities  for  the  development 
and  training  of  State,  SDA,  and  service 
provider  staff. 

The  majority  of  comments  received  on 
the  interim  final  regulations  supported 
the  use  of  incentive  funds  for  capacity 
building  and  technical  assistance 
activities  and  supported  the  need  to 
develop  the  capacity  of  JTPA  personnel 
at  all  levels. 

Commenters  requested  that  Private 
Industry  Councils  and  other  job  training 
councils,  as  well  as  those  who 
administer  JTPA,  be  included  in 
capacity  building  activities.  It  was  also 
requested  that  the  inclusion  of  front-line 
staff  be  made  more  evident.  It  is  the 
Department's  intent  that  capacity 
building  and  technical  assistance 
activities  be  targeted  to  all  personnel 
who  staff  and  administer  JTPA  at  all 
level  of  the  system.  Section 
628.325(c)(1)  is  revised  to  include  PICs 
and  other  councils,  as  well  as  other 
related  human  service  systems  provided 
for  in  section  205(a)  of  the  Act.  The 
word  "administer"  is  added  to  the 
definition  of  capacity  building  at 
§  626.5,  and  "front-line"  staff  are 
included  in  §  628.325(c)(2)(ii). 

Comments  were  received  requesting 
further  clarification  on  the  use  of  funds 
for  the  upgrade  of  Management 
Information  Systems  (MIS).  Section 
628.325(c)(2)(iii)  provides  for  the  use  of 
the  33  percent  of  the  5-percent  incentup 
funds  authorized  under  the  JTPA 
amendments  for  the  purchase  of 
hardware  and/or  software  only  if 
directly'related  to  capacity  building  a.ml 
technical  assistance  activities  of  the 
National  Capacity  Building  and 
Information  Dissemination  Network 
(Network).  These  5-percent  funds  m^v 
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not  be  used  exclusively  for  MIS; 
§  628.325(c)(2Hiii)  sets  forth  specifir 
guidance  on  the  purchase  of  hardware/ 
software.  Funding  for  MIS  redesign  is 
addressed  in  Training  and  Employment 
Information  Notice  2-92.  which 
provides  for  the  use  of  PY  1992  6- 
percent  incentive  funds  for  MIS 
upgrading  and  re-design. 

Some  coramenters  continued  to 
express  concern  that  the  non- 
duplication  provision  in  section 
202(c)(3)(B)  of  the  Act  could  seriously 
hamper  State  and  local  flexibility  in 
developing  products  and  delivering 
training.  Section  628.325(c)(2)(iv)  of  the 
final  regulations  specifies  that  State  and 
local  capacity  building  efforts  are  to  be 
coordinated  and  integrated  with  the 
National  Capacity  Building  Information 
Dissemination  Network  (Network), 
pursuant  to  sections  202(c)(3)(B)  and 
262(c)(3)(B)  of  the  Act.  In  order  to 
maximize  funds  available,  the  Network 
will  build,  to  the  extent  possible,  on 
what  already  exists  in  the  system. 
Through  its  clearinghouse,  it  will  make 
information  accessible  to  the  JTPA 
system  on  current  and  planned  Network 
products  so  that  duplication  of  effort 
may  be  avoided  as  States  and  SDA's 
plan  their  capacity  building  agendas. 
Non-duplication  should  be  viewed  by 
the  system  as  a  means  for  maximizing 
scarce  resources  and  not  as  limiting  the 
flexibility  of  States  and  SDA's  to  tailor 
Network  products  to  their  owm  needs 
and/or  to  produce  and  train  on  similar 
or  related  products  when  local 
circumstances  so  dictate. 

Some  conunenters  requested  that  the 
regulations  mandate  that  the  33  percent 
of  5  percent  incentive  grant  funds 
available  to  the  States  for  capacity 
building  be  passed  to  the  SDA  level  for  • 
capacity  building  and  technical 
assistance  activities.  The  final 
regulations  continue  to  strongly 
encourage  Governors  to  use  these  funds 
for  the  development  of  staff  capabilities 
at  all  levels,  and  particularly  for  front- 
line staff,  through  a  comprehensive 
capacity  building  and  technical 
assistance  strat^y.  While  neither  the 
Act  nor  the  regulations  require  that 
funds  be  passed  directly  to  the  SDA's, 
the  final  regulations,  at 
§  628.325(c)(2)(ii),  offer  a  variety  of  State 
options  for  ensuring  coverage  of  SDA 
and  front-line  staff.  Section  628.205 
encourages  Governors  to  share  capacity 
building  plans  in  advance  with  SDA's 
and  requires  that  capacity  building 
plans  be  included  in  the  GCSSP. 

More  specific  information  was 
requested  as  to  what  related  human 
service  programs  are  covered  under 
section  453  of  the  Act.  Section  628.325 
{f:)(l)  and  (d)  includes  those  programs 
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listed  in  section  205(a)  of  the  Act  among 
those  human  service  programs. 

Several  commenters  requested 
clarification  on  the  allowable  uses  for 
incentive  funds  by  SDA's,  specifically 
asking  if  there  is  any  limit  on  the 
amount  of  incentive  funds  used  for 
capacity  building  and  if  incentive  funds 
can  be  used  solely  for  administration. 
One  commenter  suggested  a  maximimi 
limit  of  30%  on  the  use  of  incentive 
funds  for  administration  in  order  to 
insure  that  their  primary  use  focuses  on 
training  and  capacity  building.  The 
Department  intends  to  allow  the  SDA's 
flexibility  in  determining  how  their 
incentive  funds  are  best  utilized. 
Section  627.440(c)(2)  specifies  that 
incentive  funds  may  be  used  without 
regard  to  cost  limitations.  However,  a 
new  paragraph  (5)  is  added  to 
§  628.325(b)  specifying  that  SDA's 
should  use  incentive  funds  for  capacity 
building,  technical  assistance  and 
services  to  eligible  participants.  The 
former  paragraphs  (3)  and  (6)  in 
§  628.325(b)  which  dealt  with  this  topic 
are  removed;  the  remaining  paragraphs 
are  redesignated  accordingly.  Further 
clarification  on  SDA  capacity  building 
responsibilities  is  also  found  in 
§  628.420,  the  Job  Training  Plan. 

A  technical  correction  is  made  at 
§  628.325(c)(1)  to  include  the  citation  of 
section  262(c)(1)(B)  of  the  Act. 

SDA  Desi^ation  Process 

The  interim  final  regulations,  at 
§628.405.  clarified  the  SDA  designation 
process.  The  language  in  the 
supplementary  information  section 
indicated  that  SDA  designations  are  to 
occur  every  2  years,  consistent  with  the 
preparation  of  the  2-year  GCSSP  and  the 
SDA  job  training  plan.  This  information 
is  incorrect  and  will  be  addressed  in  the 
context  of  discussing  the  comments 
received  in  this  area. 

The  regulations  also:  established 
minimum  criteria  to  be  used  by  the 
Governor  in  considering  discretionary 
SDA  designation  requests  under  the 
provisions  at  section  101(a)(4)(B)  of  the 
Act;  provided  clarification  on  the 
handling  of  competing  SDA  designation 
requests  under  section  101(a)(4)(A)  of 
the  Act;  and  defined  the  terms 
"substantial  portion"  and  "substantial 
part"  of  a  labor  market  area  for  the 
purposes  of  SDA  designations  under 
section  101(a)(4)  (A)(ii)  and  (B)  of  the 
Act. 

A  few  commenters  noted  that  there 
was  nothing  at  section  101  of  the  Act 
nor  §  628.405(a)  that  indicates  that  SDA 
designations  are  required  to  occur  every 
two  years,  as  indicated  in  the  preamble 
of  the  interim  final  rule.  The  concerns 
expressed  in  the  comments  were  that  to 


mandate  that  SDA's  be  designated  every 
two  years  would  be  disruptive  juid 
would  serve  to  increase  the  number  of 
SDA's  rather  than  decrease  them  as 
intended. 

The  commenters  are  correct  that  there 
is  nothing  in  the  Act  nor  the  regulations 
that  requires  that  SDA's  be  designated 
by  the  Governor  every  two  years.  The 
preamble  did  not  clearly  convey  the 
intent  of  the  interim  final  regulations. 
The  intent  of  the  preamble  was  to 
indicate  that  SDA  designations,  when 
they  occurred,  were  to  coincide  with  the 
2-year  cycle  for  the  GCSSP  and  the  local 
job  training  plan.  This  was  to  clarify 
that  SDA  designations  could  not  be 
made  for  an  off  year  of  a  2-year  period 
covered  by  the  approved  GCSSP  and 
local  job  training  plans.  Section  628.405 
is  amended  to  more  clearly  convey  this 
requirement. 

A  commenter  indicated  that  SDA 
designation,  under  §  628.405(a)(3)  of  the 
interim  final  rule,  should  not  be 
required  for  a  previously-designated 
SDA  which  has  complied  with  all  of  the 
JTPA  mandates  and  has  successfully 
operated  good  training  programs. 

There  is  nothing  in  the  Act  or  interim 
final  regulations  that  requires  existing 
SDA's  to  formally  apply  for  designation 
or  redesignation  by  the  Governor  when 
such  designations  are  to  be  made  within 
the  State.  Section  628.405(a)(3)  only 
indicates  that  the  Governor  should 
address  the  treatment  of  existing  SDA's 
in  the  procedures  develo{>ed  to  govern 
the  SDA  designation  process  within  the 
State.  Thus,  the  Governor  may  choose  to 
require  reapplication  for  each 
designation  cycle  or  to  permit  existing 
SDA's  to  continue  without  the  need  for 
a  new  application.  Section  628.405(a)(2) 
of  the  interim  final  regulations  is 
redesignated,  in  part,  as  (a)(3)^  and  is 
amended  to  clarify  this  issue. 

A  few  commenters  took  exception  to 
the  requirement  that  the  Governor 
establish  standards  by  which  to  evaluate 
discretionary  SDA  designation  requests 
under  section  101(aH4)(B)  of  the  Act 
which,  at  a  minimum,  must  include  the 
criteria  set  forth  at  §  628.405(d).  These 
requirements  are  viewed  as  overly 
prescriptive,  limiting  the  Governor's 
discretion  in  making  SDA  designations 
and  establishing  a  higher  standard  than 
that  provided  for  in  the  Act. 

The  Department  believes  that  neither 
the  provisions  of  the  Act  nor  the  interim 
final  regulations,  at  §  628.405(d),  inhibit 
the  Governor  &t)m  making  discretionary 
SDA  designations,  pursuant  to  section 
101(a)(4)(B)  of  the  Act.  The  Department 
does  not  believe  that  the  regulatory 
provisions  are  overly  prescriptive  in 
estabhshing  some  uniform  minimum 
standards  for  the  Governor  to  evaluate 


such  designation  requests.  With 
approximately  one-third  of  the  over  640 
current  SDA's  being  discretionary 
designations,  it  is  necessary  to  ensure 
the  viability  of  such  SDA's  to 
adequately  administer  and  promote 
effective  deUvery  of  JTPA  services  to  a 
substantial  portion  of  the  eligible 
population  in  the  area  to  be  served.  The 
regulations  simply  formalize  the 
minimum  standards  that  Governors 
would  need  to  consider  and,  in  most 
instances,  probably  already  have 
established,  in  making  discretionary 
SDA  designations  consistent  with  the 
provisions  at  section  101  of  the  Act.  The 
Department  believes  that  the  regulations 
in  this  area  are  consistent  with  the 
provisions  at  section  101  of  the  Act  and 
the  Secretary's  authority  to  promulgate 
regulations  to  implement  the  provisions 
of  the  Act.  No  change  is  made  to  the 
final  regulations. 

Several  commenters  took  exception  to 
defining  "substantial  part"  and 
"substantial  portion"  of  a  labor  market 
area  (LMA)  for  the  purposes  of  SDA 
designations  under  section  101(a)(4) 
(A){ii)  and  (B)  of  the  Act,  respectively. 
These  commenters  argue  that  the 
requirement  that  the  prospective  SDA 
serve  10  percent  of  the  population  of  an 
LMA  is  arbitrary,  artificial  and  exceeds 
the  language  in  the  Act,  unduly  limiting 
the  Governor's  flexibility  to  determine 
SDA's  for  the  State.  The  commenters 
recommended  that  the  10- percent 
provision  be  withdrawn  fi-om  the  final 
rule.  A  few  of  the  commenters  suggested 
including  a  "grandfather"  provision  for 
existing  SDA's  in  the  regulations,  if  the 
10-percent  provision  is  not  removed  in 
the  final  rule. 

The  Act  provides  that  prospective 
entities  seeking  SDA  status  under  the 
provisions  of  section  101(a)(4)  (A)(ii) 
and  (B)  of  the  Act  serve  a  substantial 
portion/part  of  an  LMA  as  a  statutory 
criteria  for  designation.  In  the  past,  the 
Department  has  deferred  to  the 
Governor's  definition  of  "substantial" 
for  the  purposes  of  such  designations,  - 
which  has  resulted  in  a  wide  range  of 
thresholds  being  established,  from 
levels  significantly  below  the  10  percent 
provided  for  in  the  regulations,  to  .a 
majority  of  an  LMA.  The  Department 
reached  the  10-percent  figure  taking  into 
consideration  the  need  for  a  rational 
figure  which  would  assist  the  Governors 
in  the  SDA  designation  process  and  still 
ensure  the  statutory  mandate  for  serving 
a  substantial  portion  or  part  of  an  LMA, 
as  appropriate.  The  regulations  still 
provide  that  the  Governor  defines  these 
terms,  with  the  10  percent  floor  as  a 
minimum  requirement.  The  Department 
believes  that  the  10-percent  figure  is 
reasonable  and  consistent  with  the 


provisions  of  the  Act  and  the  Secretary's 
authority  to  promulgate  regulations 
implementing  the  Act,  while  still 
maintaining  the  Governor's  flexibility  in 
designating  SDA's.  No  change  is  made 
to  the  final  rule. 

On  the  suggestion  that  existing  SDA's 
be  "grandfathered"  notwithstanding  the 
10-percent  requirement,  part  627, 
Subpart  I,  Transition  Provisions,  of  the 
interim  final  rule  addresses  this  issue. 
The  regulation,  at  §  627.904(1),  indicates 
that,  at  the  Governor's  discretion,  SDA's 
designated  prior  to  July  1, 1992,  need 
not  be  subject  to  the  provisions  at 
§  628.405.  The  Department  does  not 
believe  that  further  clarification  is 
needed.  No  change  is  made  to  the  final 
rule. 

Private  Industry  Council 

Section  628.410  of  the  interim  final 
rule  set  forth  requirements  relating  to 
the  establishment  and  functioning  of  the 
PIC.  Comments  on  the  provisions  of  this 
section  fell  mainly  into  three  areas:  PIC 
recertification,  joint  agreement  on  the 
plan  for  Wagner-Peyser  activities  of  the 
employment  service  and  PIC 
representation. 

A  number  of  commenters  questioned 
the  requirement  of  §  628.410(a)(2)  that 
the  Governor  recertify  the  PIC 
biennially,  one  year  prior  to  the  date  of 
submission  of  the  job  training  plan.  The 
commenters  indicated  that  this 
requirement  was  an  undue 
administrative  burden  and  appeared  to 
go  beyond  the  provisions  of  section 
102(g)  of  the  Act,  which  states:  "The 
Governor  shall  certify  a  private  industry 
council  if  the  Governor  determines  that 
its  composition  and  appointments  are 
consistent  writh  this  subsection."  In 
response  to  this  concern,  §  628.410(a)(2) 
is  amended  to  require  the  Governor  to 
review  the  PIC  certification  biennially 
rather  than  to  formally  recertify  the  PIC. 
The  review  process  is  intended  to  afford 
the  Governor  a  continuing  role  in 
ensuring  that  the  PIC  is  an  effective 
local  policy  making  body.  The 
requirements  specified  in 
§  628.410(a)(3)  encompass  three  areas: 
the  PIC  membership  and  the  nomination 
process,  the  PIC/chief  elected  official 
agreement,  and  the  responsibilities  of 
the  PIC  to  carry  out  its  role. 

Several  commenters  indicated  that  the 
requirement  for  a  new  PIC/CEO 
agreement  was  beyond  the  requirements 
of  the  Act  and  was  potentially 
disruptive  of  agreements  and 
arrangements  that  had  been  carefully 
and  delicately  worked  out  at  the 
inception  of  JTPA.  There  is  no 
requirement  to  negotiate  or  renegotiate 
an  otherwise  satisfactory  agreement 
which  is  in  place.  The  regulations  only 


require  the  Governor  to  review  the 
sufficiency  of  the  PIC/CEO  agreement  in 
terms  of  the  requirements  of  the  Act. 

In  response  to  comments  on 
§  628.4 10la)(3)  of  the  interim  final  rule 
which  requested  clarification  of  the 
meaning  of  paragraph  (a)(3)(iv),  this 
paragraph  is  removed  in  the  final  rule, 
since  it  is  largely  redundant  of  the 
contents  of  the  PIC/CEO  agreement  and 
the  material  that  follows  in  paragraph 
(b)  which  the  Governor  may  review  in 
the  course  of  normal  oversight. 

A  few  commenters  asked  for 
clarification  on  the  components  of  the 
Wagner-Peyser  plan  which  were 
applicable  to  SDA's.  The  SESA 
agreement  requirements  are  set  forth  in 
the  Wagner-Peyser  Act,  at  section 
8(b)(1).  These  requirements  generally 
deal  with  employment  service 
operational  plans  for  carrying  out  the 
provisions  of  the  Wagner-Peyser  Act 
which  must  be  developed  jointly  with 
the  PIC  and  local  chief  elected  official. 

Regarding  PIC  membership  selection, 
a  few  comments  touched  on  the 
selection  process  for  representatives  of 
organized  labor.  One  comment  asked 
that  the  regulations  define  "labor 
federation"  to  mean  the  AFL-CIO  at  the 
State  and  local  levels  and  that  a  process 
be  instituted  for  the  Chief  Elected 
Official  (CEO)  to  ensure  PIC 
representation  by  the  local  AFL-CIO 
rather  than  by  individual  workers.  As 
provided  in  section  102(c)(3)  of  the  Act. 
CEO's  are  to  consult  recognized  State 
and  local  labor  federations  for 
recommendations  for  the  labor 
representatives  to  the  PIC  and  not  an 
individual  labor  organization.  For  this 
reason,  a  description  of  the  nomination 
process  is  specifically  required  to  be 
included  in  the  PIC  certification  to  be 
reviewed  by  the  Governor.  The 
Department  agrees,  however,  that  there 
is  a  need  for  clarification  as  to  what 
constitutes  a  labor  federation  and  is 
adding  language  in  the  final  rule,  at 
§  628.410(a)(3).  to  indicate  that  a  labor 
federation  is  an  alliance  of  two  or  more 
labor  unions,  an  example  of  which  is 
the  AFL-CIO. 

With  respect  to  PIC  representation  in 
general,  several  commenters  stressed  the 
importance  of  ensuring  that  the 
nomination  process  is  opened  up  to 
balance  important  interests  in  the 
community,  including  the  interests  of 
older  individuals  and  women.  The 
Department  recognizes  the  importance 
of  balanced  demographic  and 
community  interest  representation  and 
sensitivity  to  the  diverse  populations 
being  served.  This  sensitivity  is  best 
displayed  at  the  local  level  where  the 
composition  of  the  community  is 
known.  While  the  Department  strong;> 
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encourages  CEO's  and  PlCs  to  make 
every  effort  to  assure  that  PIC 
membership  is  broadly  representative  of 
the  community,  the  Department  does 
not  believe  it  is  appropriate  to  require 
this  result  through  national  rules.  Thus, 
the  Department  has  decided  not  to 
imfwse  membership  requirements 
beyond  those  enumerated  in  section  102 
of  the  Act.  In  communities  with  public 
housing  agencies,  given  the  similarities 
in  target  populations,  the  Department 
does,  however,  encourage  chief  elected 
ofGcials  to  include  such  representation 
in  their  PIC  membership  imder  the 
category  of  "public  assistance  agency". 

A  few  commenters  were  concerned 
that  appointing  representatives  of 
certain  kinds  of  organizations  to  the  PIC 
would  represent  an  inherent  conflict  of 
interest.  Conflict  of  interest  rules  for  PIC 
members  are  discussed  in  Procurement 
(§627.420{c)(4)). 

Selection  ofSDA  Grant  Recipient  and 
Administrative  Entity 

One  commenter  indicated  that  the 
intent  of  this  section  was  unclear.  The 
Department  believes  that  the  lack  of 
clarity  may  pertain  to  the  kinds  of 
criteria  that  the  Governor  may  establish 
that  would  affect  the  BIC's  and  CEO's 
selection  of  a  grant  recipient  and 
administrative  entity.  "Tbe  Act.  at 
section  103(b)(1)(B),  specifies  entities 
that  may  be  selected  as  grant  recipient 
and  administrative  entity,  which  may  be 
the  PIC.  a  unit  of  local  government  or 
a  non-profit  organization.  While  the 
Governor  may  establish  criteria  for  the 
selection  of  grant  recipients  and 
administrative  entities,  the  criteria  may 
not  specifically  exclude  a  type  of  entity 
specified  in  the  Act  from  being  selected. 

fob  Training  Plan 

Sections  628.420  through  628.430 
deal  with  the  submission,  review  and 
approval  of  the  job  training  plan.  There 
were  a  few  comments  regarding  the 
contents  of  the  job  training  plan  which 
are  addressed  in  §  628.420(b)(1), 
through  a  reference  to  the  requirements 
of  section  104(b)  of  the  Act.  There  were 
requests  for  certain  specific  references 
in  the  text  of  the  regulation.  One 
comment  requested  that  the 
requirements  of  the  NEW  Act  be 
specifically  referenced.  As  previously 
discussed  in  this  supplementary 
information  section,  the  Department 
agrees  and  has  added  a  reference  to  the 
requirements  of  section  104(b)(7)  in 
§  628.420(b)(1).  Another  commenter 
requested  that  a  specific  reference  be 
made  to  consultation  with  public 
housing  agencies.  While  these  agencies 
are  not  specifically  referenced  in  section 
104  of  the  Act.  they  are  included  among 


those  agencies  with  which  the  SDA  is  to 
develop  the  coordination  and  linkage 
eirrangements  that  would  be  described 
pursuant  to  section  104(b)(4)  of  the  Act. 

A  few  commenters  raised  concerns 
about  the  requirement  in  paragraph  (e) 
of  §  628.420  that  modifications  are  to  be 
submitted  jointly  by  the  PIC  and  chief 
elected  officials  (CEO's)  to  the  Governor. 
These  commenters  appear  to  be 
confusing  modifications  to  the  SDA  job 
training  plan  with  contract 
modifications.  The  commenters  stated 
that  the  procurement  regulations  in 
§  627.420  require  tiiat  every  contract 
change  order,  such  as  a  decrease  of  one 
participant,  necessitates  a  contract 
modification.  The  procurement  process 
requirements  in  §  627.420  do  not  apply 
to  the  plan  and  plan  modification 
process,  and  §  628.420(e)  addresses  the 
requirements  for  the  modification  of  the 
job  training  plan,  not  contract 
modifications.  Language  is  added  to 
paragraph  (e)  to  clarify  that  a  "major" 
modification  is  to  be  specified  by  the 
Governor.  In  so  specifying,  the 
Department  suggests  that  the  Governor 
consider  conditions  which  result  in  a 
variance  of  20  percent  from  the 
approved  plan  in  the  budget,  level  of 
participant  services,  number  of 
participants  served,  participant 
outcomes,  or  other  core  elements. 

Further,  there  was  an  inadvertent 
oversight  in  the  interim  final  rule  in 
§  628.420(d)  and  (e),  concerning  the 
submission  of  local  plans  or  plan 
modifications  to  the  Governor.  The 
interim  final  rule  indicated  that  the  plan 
or  plan  modifications  must  be  jointly 
submitted  but  omitted  the  statutory 
requirement  that  such  plans  or  plan 
modifications  also  must  be  jointly 
approved  as  a  condition  for  submittal  to 
the  Governor.  Paragraphs  (d)  and  (e)  of 
§  628.420  are  amended  to  more 
accurately  reflect  the  statutory 
provisions  of  section  103(d)  of  the  Act. 

One  commenter  requested  that  the 
time  limit  provided  in  §  628.426(b)  for 
chief  elected  officials  and  the  PIC  to 
correct  any  deficiencies  the  Governor 
identifies  in  disapproving  a  job  training 
plan  be  changed  from  20  days  to  30  days 
to  allow  SDA's  adequate  time.  This 
change  is  incorporated  into  the  final 
rule. 

Finally,  a  commenter  requested  that 
the  final  rule  clarify  that  the  references 
in  the  Act  and  regulations  refer  to 
"working  days".  In  fact,  this  is  not  the 
case  and  the  references,  as  is  the 
practice,  refer  to  consecutive  calendar 
days.  No  change  is  made  in  the  final 
rule. 


Subpart  E— Program  Design 
Requirements  for  Programs  Under  Title 
II  of  the  Job  Training  Partnership  Act 

In  response  to  a  few  comments,  the 
final  rule  is  revised  in  a  few 
introductory  statements  to  clarify  that 
references  to  title  I  refer  to  programs 
undertaken  pursuant  to  sections  121  or 
123. 

General  Program  Design  Requirement 

The  Act  contains  significant 
requirements  in  the  front-end  operations 
for  most  SDA's,  which  will  cause  major    - 
alterations  in  the  intake  structure  and 
will  necessitate  revisions  in  the  . 
appraisal  of  each  participant's 
capabilities,  needs,  and  occupational 
goals.  In  the  final  regulations,  the 
Department  has  provided  necessary 
direction  based  on  the  Amendments  and 
has  clarified  and  highlighted  significant 
changes  from  the  "old"  statute. 

Eligibility  Determination  and  Intake 

Two  major  criteria  must  be 
considered  in  the  process  of 
determining  which  applicants  are 
eligible  for  title  II JTPA  program 
services.  As  set  forth  in  §  628.505,  the 
first  criterion  is  age.  The  second  is 
economic  disadvantage.  The  standard 
for  determining  economic  disadvantage 
will  be  income  as  described  in  the 
aimual  E)epartment  of  Health  and 
Human  Services  poverty  guidefines.  The 
use  of  these  guidelines  provides  a 
standardized  income  determination 
across  federally  funded  programs.  The 
Department's  approach  to  the  eligibility 
determination  process  has  been  to 
attempt  to  minimize  the  amount  of 
documentation  necessary  to  establish  an 
individual's  eligibility  for  services, 
while  maintaining  the  necessary 
safeguards  to  prevent  misuse  of  program 
funds. 

A  number  of  commenters  encouraged 
a  streamlining  of  the  eligibility 
documentation  process,  including  use  of 
self-attestation.  Several  requested 
guidance  on  what  documentation  would 
be  required  for  barriers.  The  Department 
has  issued,  in  February  1993,  and 
provided  training  on  an  eligibility 
documentation  TAG  to  be  used  by 
SDA's  in  the  eligibility  determination 
process.  This  should  provide 
clarification  of  these  issues.  The 
procedures  in  this  title  II.  Ehgibility 
Documentation  TAG.  if  followed  by  the 
SDA's;  will  protect  them  from  audit 
disallowances  based  on  inadequate 
documentation.  In  response  to  several 
comments  that  the  Department  should    . 
stick  by  its  guidance,  the  final  rule 
clarifies  the  intent  of  the  interim  final 
rule  that  when  it  is  determined  that  the 


State,  SDA  or  service  provider  followed 
the  Department's  written  guidance,  the 
Grant  Officer  will  not  dis^low  costs 
related  to  required  documentation  of  an 
individual's  eligibility. 

Section  628.510  describes  the 
requirements  for  intake,  targeting  and 
referral  of  appUcants.  During  the  intake 
process,  personal  data  on  individuals 
are  collected  and  a  preliminary 
determination  regarding  suitability  for 
title  II  services  is  made.  A  number  of 
commenters  expressed  the  need  for 
clarification  of  the  suitability  issue. 
Suitability  for  program  participation  is  a 
determination,  based  on  preliminary- 
information,  of  which  eligible 
applicants  should  be  considered  for 
JTPA  program  services.  This 
determination  is  made  against  the 
backdrop  of  the  limited  availability  of 
JTPA  resources  and  services  and  the 
practical  necessity  that  the  JTPA 
program  must  decide  which  individuals 
fall  within  the  5  to  10  percent  of  the 
eligible  population  that  can  be  served.  It 
includes  a  determination  whether  an 
individual  falls  within  a  category 
targeted  for  service  by  virtue  of  having 
a  "barrier"  to  employment  and  whether 
there  ate  other  programs  and  serv  ices 
reasonably  available  to  an  individual 
within  the  community.  The  JTPA  title  II 
program  is  not  intended  or  structured  to 
remove  tdl  barriers  to  employment  that 
applicants  for  services  may  have. 
Therefore,  the  suitability  determination 
also  should  consider  which  eligible 
apphcants,  with  the  provision  of  locally 
available  supportive  services,  can  best 
be  served  and  benefit  from  JTPA 
participation  by  acquisition  of 
educational  and  occupational  skills  or 
competencies  and  eventual 
employroent.  The  regulations  provide 
that  some  limited  assessment  activities 
may  be  undertaken,  the  results  of  which 
may  be  used  in  connection  with  a 
determination  of  suitabihty.  A 
determination  that  an  individual  may  be 
eligible  but  not  suitable  results  in 
referrals  to  other  sources  of  assistance, 
provision  of  information  on  other 
programs,  or  in  the  case  of  a  service 
provider,  in  referral  to  the  SDA  for 
further  consideration.  In  making 
suitability  determinations,  SDA's 
should  keep  in  mind  their  obligations 
under  applicable  civil  rights  and  equal 
opportunity  laws.  SDA's  should 
consider  advising  applicants  of  the 
process  and  possible  results  of  intake, 
assessment  and  suitability 
determinations  and.  particularly,  that 
not  all  eligible  applicants  can  be  served. 
In  order  to  focus  program  services  on 
harder  to  serve  individuals,  not  less 
than  65  percent  of  participants  must 
have  one  or  more  barriers  to 


employment,  as  specified  at  section 
203(b)  of  the  Act.  SDA's  may  also 
specify  an  additional  barrier  for  each  of 
the  title  II-A  and  Il-C  programs.  An 
example  of  an  appropriate  "additional 
barrier"  under  section  203(b)(7)  of  the 
Act  was  requested.  In  response  to  this 
request,  the  Department  is  providing 
several  examples,  however.  SDA's  are 
not  limited  to  these  and  are  encouraged 
to  develop  "additional  barrier" 
guidelines  tailored  to  local  population 
and  labor  market  needs.  For 
communities  with  pubhc  housing,  the 
Department  believes  that  "public 
housing  assistance  recipients"  who  are 
otherwise  income  eligible  would 
constitute  an  appropriate  "additional 
barrier".  An  employTnent-authorized 
refugee  might  be  included,  as  well  as  a 
displaced  homemaker,  or  substance 
abuser.  Finally,  the  Department 
counsels  that  a  member  of  a  group 
protected  under  the  civil  rights  statutes 
may  not  be  designated  as  having  a 
barrier  to  emplo>Tnent  solely  on  the 
basis  of  the  characteristics  that  cause 
them  to  fall  under  the  civil  rights 
legislation,  ^o,  for  example,  a  racial 
group  could  not  be  designated  under  the 
additional  barrier  provisions. 

Several  commenters  requested- 
clarification  of  the  documentation 
requirements  for  referrals  in 
§  628.510(d).  The  Department  describes 
the  minimum  required  documentation 
at  §  628.510(d)  and  at  §  628.530(c).  The 
Department  ex-pects  that  SDA's  will 
develop  standardized  information  on 
programs  and  services  available  in  the 
community.  This  information  may  be 
provided  in  written  form  to  the  efigible 
applicant.  A  record  of  the  referral  will    . 
be  maintained  and  may  take  the  form  of 
an  incomplete  ISS.  No  further  followoip 
is  required  beyond  referral.  Section 
628.510(d)  is  revised  to  incorporate  this 
principle.  The  idea  is  that  the  SDA  must 
assume  some  limited  responsibility  to 
eligible  applicants  who  come  for 
services  even  though  the  Act  recognizes 
that  not  all  will  be  served.  The  SDA 
should  be  in  a  better  position  than  an 
individual  applicant  to  be  aware  of  the 
services  available  within  the  community 
and  to  make  referrals  so  that  the 
applicant  can  benefit  from  these  other 
sources.  In  part,  this  is  a  principle 
behind  recent  initiatives  by  States, 
SDA's  and  the  Department  to  facilitate 
a  concept  of  "one-stop"  service. 

In  addition.  §628.5 10(d)  is  amended 
to  specifically  mention  referrals  to  Job 
Corps  to  parallel  the  amendment  to 
§  628.803(d)(2).  This  change  is  made  to 
foster  JTP A/Job  Corps  coordination. 

Section  628.510(e)  describes  the 
requirement  for  service  providers  to 
refer  eligible  applicants  or  participants 
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who  cannot  be  served  by  its  program 
back  to  the  SDA  for  further  assessment, 
if  necessary,  and  suitable  referral  to 
other  appropriate  programs.  Several 
commenters  questioned  whether  there  is 
a  requirement  for  centralized  intake. 
There  is  no  such  requirement.  The 
requirement  is  that  the  SDA  put  in  place 
a  system  that  works  independently  of  an 
-individual  service  provider.  This 
"system"  would  also  cover  situations 
described  by  commenters  in  which  the 
SDA  administrative  entity  does  not 
perform  intake.  In  other  words,  an  SDA 
must  have  some  mechanism  by  which 
an  eligible  applicant  or  participant  can 
be  considered  for  enrollment  in  all  of 
the  services  available  through  the  SDA, 
not  just  those  of  a  single  service 
provider.  The  Department  believes  that 
this  is  a  program  design  issue  for  local 
discretion  and  that  there  will  be  a 
number  of  effective  approaches  to  meet 
these  requirements.  The  intent  of  the 
regulation  is  simply  to  assure  that 
participants  will  be  exposed  to  the  full 
range  of  available  services  and  that  they 
will  have  a  fair  opportunity  to  receive 
services  appropriate  to  tlieir  indi\idual 
needs. 

The  States  and/or  SDA's  will  establish 
procedures  to  ensure  compliance  with 
the  targeting  requirements  of  sections 
203  and  263  of  the  Act  and  to  determine 
actions  to  address  noncompliance  with 
the  requirements.  Many  commenters 
questioned  how  compliance  would  be 
calculated.  Some  noted  that  a  strict 
reading  of  the  Act  would  provide  that 
any  "participant"  (i.e.,  any  individual 
who  has  been  determined  efigible  and 
received  a  service,  including  objective 
assessment)  could  be  included  in  the 
calculation  to  meet  the  targeting 
requirement.  Others  observed  that  while 
assessment  was  an  important  activity,  it 
did  not  necessarily  constitute  a  training 
or  employment  ser\'ice  that  would  result 
in  a  measurable  outcome  of  the 
effectiveness  ofthe  program.  In 
considering  the  comments,  the 
Department  recognizes  that,  at  the 
suggestion  of  individuals  identifying 
implementation  issues,  it  was 
determined  that  only  individuals 
enrolled  in  an  activity  subsequent  to 
objective  assessment  would  be  included 
in  performance  standards  calculations. 
The  rationale  for  that  decision  was  that 
many  individuals  had  not  made  a  final 
decision  to  participate  in  the  program 
and  have  dropped  out  before  any 
meaningful  intervention.  Therefore,  for 
consistency,  the  Department  has  . 
determined  that  the  65-percent 
requirement  also  is  to  be  calculated  on 
those  participants  who  receive  services 
or  training  subsequent  to  the  objective 
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assessment.  Section  628.510  is  revised 
to  add  a  new  paragraph  {f)(2)  to  this 
effect. 

Objective  Assessment 

Objective  assessment  should  be  a 
continuous,  customer-centered  and 
flexible  process.  The  objective 
assessment  should  not  be  viewed  as  a 
discrete  activity  that  begins  and  ends 
early  in  the  stages  of  program 
participation,  but  rather  as  one  that  will 
continue  throughout  participation  in 
JTPA. 

Several  comments  received  on  the 
front-end  design  of  the  JTPA  program 
discussed  the  assessment  process.  All 
supported  the  concept  and  the  intent  of 
individualized  program  services.  A  few 
commenters  expressed  concern  over 
staff  development  needs  for 
implementing  assessment.  Many 
commenters  requested  guidance  in  the 
development  of  assessment  and  service 
strategies.  While  the  Department 
expects  that  States  and  SDA's  will  retain 
authority  for  program  design,  technical 
assistance  has  and  will  continue  to  be 
provided  on  assessment  and 
development  of  the  ISS.  The 
Department  encourages  use  of  funds  for 
the  capacity  building  of  staff  (see 
§628.325).  including  staff  training  in 
objective  assessment  techniques; 
however,  the  Department  declines  to 
establish  credentialing  standards  as  one 
commenter  suggested.  The  Department 
believes  that  staffing  and  standards 
should  be  a  State  and  local  decision. 

A  few  commenters  addressed 
confidentiality  issues  arising  in  the 
intake,  assessment  and  referral 
processes.  The  same  kinds  of  concerns 
over  disclosure  of  information  were 
expressed  in  connection  with  the 
discussion  of  §627.463.  The  Department 
has  not  addressed  confidentiality  in 
§  627.515  because  confidentiality  issues 
are  not  new.  The  Department  thinks  that 
traditional  standards  of  professional 
conduct  on  confidentiality  issues 
should  be  continued.  Further,  the 
Department  expects  that  protections 
against  the  disclosure  of  information 
that  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy,  as  permitted  by  section 
165(a)(4)(B)(i)  of  the  Act,  will  protect 
the  confidentiality  of  customer 
information. 

A  number  of  commenters  expressed 
confusion  over  the  determination  of 
when  an  applicant  becomes  a 
participant,  how  much  assessment 
could  be  provided  at  the  intake/ 
eligibility  stage  prior  to  enrollment  of  an 
eligible  applicant  and  to  which  cost 
category  this  would  be  charged.  Costs 
incurred  on  behalf  of  an  applicant. 


including  intake,  eligibility  and 
suitability  determination  (which  may 
include  some  limited  assessment  of  an 
applicant],  and  any  assessment 
necessary  to  facilitate  the  eligibility 
determination,  consistent  with  the 
provisions  of  §  627.440(d)(3)(i)  are  to  be 
charged  to  the  training-related  and 
supportive  services  cost  category.  Once 
an  applicant  is  determined  to  be  eligible 
and  the  decision  made  to.  enroll  the 
applicant,  a  full  objective  assessment 
may  begin  and  the  applicant  may 
receive  other  program  services.  A& 
specified  in  §627.440(d)(l)(i), 
assessment  at  this  stage  may  be  charged 
to  the  direct  training  cost  category. 
Receipt  of  objective  assessment  or  other 
services  would  confer  participant  status 
consistent  with  the  definition  of 
participant  in  section  4(37)  of  the  Act. 
The  Department  believes  that  the     - 
preoccupation  with  participant  status 
may  be  misplaced  because  the  principal 
issue  of  program  credit  has  been 
addressed  in  the  context  of  when  the 
performance  standards  are  to  be 
applied. 

The  Department  expects  assessment 
of  eligible  applicants  to  be  used  only  in 
those  cases  when  an  eligible  applicant's 
suitability  for  enrollment  is  unclear. 
While  the  regulations  afford  an 
opportunity  to  charge  the  costs  of 
preliminary  assessment  functions  to  the 
training-related  and  supportive  services 
cost  category  to  aid  in  the  determination 
of  an  applicant's  suitability,  the 
Depeulment  expects  the  restriction  on 
the  cost  categories  to  act  as  a  naturpl 
control  on  SDA's  while  still  allowing 
the  flexibility  for  individual  decisions. 
The  Department  would  like  to 
emphasize  that  the  limited  availability 
of  hinds  will  restrict  over-use  of 
preliminary  assessment  as  part  of  the 
decision  to  enroll.  SDA's  are  expected  to 
finance  intensive  services  expected  to 
enable  participants  to  complete 
successfully  the  longer  term  JTPA 
service  strategies  within  this  cost 
category. 

Section  628.515  sets  forth  the 
requirements  of  the  objective 
assessment.  The  scope  of  the  objective 
assessment  should  not  be  limited  to 
only  services  or  training  programs 
already  available  in  an  SDA. 

A  few  commenters  questioned 
whether  basic  skills  evaluation  was 
required  as  part  of  the  objective 
assessment.  The  Department  intends  the 
evaluation  to  be  of  both  basic  and 
occupational  skills.  The  definition  of 
"objective  assessment"  in 
§  628.515(b)(1)  is  revised,  therefore,  to 
include  basic  as  well  as  occupational 
skills  evaluation. 


The  objective  assessment  is  ongoing 
and  should,  not  be  viewed  as  a  one-time 
event.  It  should  be  a  multi-faceted 
process  which  includes  a  full  array  of 
options  including  items  such  as 
structured  interviews,  paper  and  pencil 
tests,  performance  tests,  behavioral 
observations,  interest  inventories,  career 
guidance  instruments,  aptitude  tests, 
and  basic  skills  tests.  From  these 
options,  and  others,  assessment  staff 
may  select  the  most  appropriate  tools 
for  each  participant  to  measure  skills, 
abilities,  aptitudes,  interests,  supportive 
service  and  financial  needs,  and  to 
counsel  participants  on  how  their 
assessment  results  relate  to  local  labor 
market  demands. 

SDA's  are  strongly  encouraged  to 
prudently  select  appropriate  measuring 
tools  that  will  provide  necessary 
information  for  the  reasonable 
development  of  an  individual  service 
strategy  leading  <o  a  realistic 
employment  goal.  JTPA  resources  are 
limited  and  JTPA  is  not  em  entitlement 
program.  The  Department  expects  SDA's 
to  develop  practical  applications  for 
career  counseling  and  assessments  for 
basic  skills  and  occupational  training. 

The  objective  assessment  process 
should  be  sensitive  to  the  testing  and 
evaluation  environment  and  the  comfort 
and  confidence  level  of  the  participant. 
The  temptation  to  over-test  or  over- 
evaluate,  providing  excess  information 
for  which  there  is  no  immediate 
application,  does  not  serve  the 
customer's  best  interest,  is  detrimental 
to  the  customer/  counselor  relationship, 
and  is  costly  to  the  SDA.  The  objective 
assessment  is  to  be  revisited  regularly 
and  the  resulting  information  used  to 
amend  the  ISS,  as  appropriate,  when 
additional  needs  are  identified  or  goals 
achieved. 

Assessments  recently  conducted  by 
other  human  service  programs  or 
schools  are  viable  options  and  their  use 
is  encouraged,  where  appropriate,  rather 
than  requiring  the  customer  to  undergo 
additional  assessments  that  duplicate 
information  already  obtained. 

Finally,  the  Department  notes  that  the 
objective  assessment  process  for  title  II- 
B  may  be  different  in  scope  than  that  for 
the  regular  title  II-A  and  II-C  program, 
as  indicated  in  §  628.515(b)(2).  This  may 
also  be  the  case  for  limited  function 
programs  (such  as  literacy  programs) 
mounted  under  section  123,  although 
this  is  clearly  an  exception  to  the 
normal  expectation  in  conducting  an 
assessment. 

Individual  Service  Strategy 

Section  628.520  establishes  the 
requirements  for  the  Individual  Service 
Strategy  (IS5).  The  ISS  is  an  individual 


plan  that  is  developed  based  on 
information  obtained  ihrough  the 
objective  assessment.  It  is  the 
framework  within  which  decisions 
regarding  individual  participants  are 
recorded.  It  should  be  considered  a 
living  document  that  reflects  decisions 
concerning  the  appropriate  mix  and 
sequence  of  services  to  be  provided 
leading  to,  and  including,  a  realistic 
employment  goal  Several  commenters 
requested  clarification  of  the  outcomes 
to  be  sought  in  the  development  of  the 
ISS  for  youth.  The  Department  agrees 
that  there  is  a  need  to  focus  on  youth 
returning  to  or  remaining  in  school  and, 
thus,  that  the  ISS  should  focus  more  on 
education  as  it  relates  to  a  long  term 
career.  In  title  D-B  and  Il-C,  the 
employment  goal  should  be  interpreted 
broadly  for  those  individuals  returning 
to  school  and  may  reflect  long-term 
career  goals. 

A  few  commenters  asked  for 
clarification  of  what  had  to  be  listed  in 
the  ISS.  The  ISS  should  briefly  note  any 
need  for  financial  resources^or 
supportive  services  and  record  the 
amount  of  each.  The  expected  outcome 
of  each  activity  should  be  indicated 
with  a  notation  of  the  provision  and 
schedule  for  each.  Referral  to  other 
programs,  and  referral  out  of  title  II 
must  be  noted  on  the  ISS.  The  rationale 
or  justification  for  other  decisions  may 
be  referenced  in  the  ISS,  but  need  not 
be  recorded  there.  The  Department 
provides  further  clarification  of  the  use 
of  the  ISS  for  recording  referrals  out  of 
title  II  by  revising  §  628.530(c),  as  was 
requested  by  several  commenters.  This 
section  now  states  that  further  tracking 
or  follow-up  is  not  required  for  referrals 
out  of  title  II.  This  section  is  also  rensed 
to  correct  language  in  the  interim  filial 
regulations  that  indicated  referrals  out 
of  title  n  would  not  be  calculated  in 
performance* standards  only  if  an  ISS 
had  not  been  completed.  Since,  as 
commenters  noted,  an  ISS  is  to  be 
developed  for  each  participant,  this  ' 
section  now  allows  recording  the 
referral  in  a  partial  ISS  without  any 
effect  on  performance  standards. 

Several  commenters  indicated 
confusion  over  coimseling  and  the 
development  of  the  job  goal  in  the  ISS. 
The  provisions  of  this  section  reflect  the 
need  for  program-related  appfication  of 
career  counseling,  but  the  Department 
cautions  program  operators  to  prudently 
provide  career  counseling  related  to  the 
realistic  goals  of  the  FTPA  program. 
While  the  objective  assessment/ 
individual  service  strategy  process  is 
customer-centered.  JTPA  services  are 
expected  to  guide  participants  toward 
realistic  employment  goals  for  which 
'raining  and  job  demand  are  available  in 


the  community.  Pure  career  counseling 
for  its  own  sake  should  be  left  to  other, 
more  appropriate,  sources.  Development 
of  a  final  employment  goal  may  be 
delayed  where  the  objective  assessment 
indicates  a  need  for  further  career 
exploration  or  assessment.  In  this  case, 
a  career  cluster  should  temporarily  be 
indicated  in  place  of  the  employment 
goal.  The  ISS  should  be  revised  to 
reflect  the  employment  goal  prior  to  the 
start  of  specific  occupational  skills 
training.  The  employment  goal  may  be 
revised  if  the  continuing  objective 
assessment  indicates  a  need  to  do  so. 

A  number  of  comments  were  received 
concerning  participant  signatures  on  the 
ISS.  This  requirement  was  perceived  as 
an  unnecessary  administrative  burden. 
Section  628-520(g)  is  revised  to  indicate 
that  there  is  not  a  requirement  for  a 
participant  signature.  However,  the 
decisions  reflected  in  the  service 
strategy  about  goals,  objectives  and 
services  to  be  provided  are  to  be  made 
in  partnership  with  the  participant  and 
are  to  be  determined  in  conformance 
with  applicable  civil  rights  provisions. 
Participant  signatures  on  the  ISS  may  be 
requested,  but  are  not  required  to 
indicate  the  joint  development  of  the 
document. 

The  Department  encourages 
communication  with  participants  and 
reminds  program  operators,  especially 
program  monitors  and  auditors,  that  the 
intent  of  the  ISS  is  to  be  a  program  tool 
and  not  a  compliance  document  that 
forms  the  basis  for  cost  disallowance 
The  Department  does  not  doubt  that 
participant  records,  including  the  ISS. 
will  be  reviewed  to  determine  whether 
SDA's  and  others  have  adhered  to 
certain  requirements  of  the  Act.  This  is 
unavoidable.  However,  for  the  ISS  to 
have  the  anticipated  value  as  a  program 
tool,  it  must  not  be  developed  and  used 
with  compliance  in  mind,  but  rather 
with  the  needs  of  the  customer  as  its 
focus.  One  commenter  suggested  that  if 
documentation  is  required,  e.g..  to 
document  a  payment  decision,  that  it  be 
recorded  elsewhere  in  the  participant 
record  so  that  the  ISS  and  compliance 
documentation  can  be  kept  separate. 
While  somewhat  artificial,  if  this 
concept  helps,  the  Department  has  no 
objection  to  using  it.  Ultimately, 
however,  the  decision  on  how  much 
detailed  information  to  record  on  the 
ISS  is  one  for  States  and  SDA's. 

The  final  rule  is  revised  by  adding  a 
new  paragraph  (h)  in  §628.520  to 
emphasize  that  the  ISS  is  a  working 
record  of  progress  and  references  to 
"documentation"  are  revised  to  read 
"record." 

The  ISS.  to  be  effective,  must  be 
regularly  reviewed  and  adjusted  to 


reflect  the  progress  and  to  meet  the 
continuing  needs  of  each  participant. 
The  ISS  will  serve  as  the  basis  for  the 
entire  case  management  strategy.  Case 
management  is  an  allowable  direct 
training  activity  and  the  Department 
encourages  its  use  as  an  effective 
strategy  for  providing  quality  ser\ices  to 
the  participant. 

A  few  commenters  indicated 
confusion  over  the  appHcation  of  case 
management  to  the  JTPA  program.  The 
Department  encourages  application  of 
case  management  principles  to 
participant  services.  In  section  4(32)  of 
the  Act.  the  term  case  management  is 
defined  to  mean  the  provision  of  a 
customer-centered  approach  in  the 
delivery  of  services,  designed  to  prepare 
and  coordinate  comprehensive 
emplojTnent  plans  to  ensure  access  to 
the  necessary  training  and  supportive 
services,  and  to  provide  job  and  career 
counseling  during  program  participation 
and  after  job  placement.  The 
Department  expects  SDA's  to  make 
every  reasonable  effort  to  provide  the 
services  and  training  indicated  by  the 
assessment  and  ISS  and,  where  possible, 
to  apply  standard  case  management 
principles.  The  Department  recognizes, 
however,  that  fTPA  is  not  an 
entitlement  program  and  that  not  all 
ser\ices  and  training  will  be  available 
regardless  of  the  level  of  coordination  in 
an  area.  Case  management  is  an 
administrative  management  tool,  not  an 
individual  service  to  be  delivered  to 
participants.  There  is  no  change  in  the 
final  rule. 

A  few  commenters  expressed  concern 
over  the  ability  to  provide  all  services 
indicated  by  the  objective  assessment 
and  the  ISS'.  Section  628.520(e) 
recognizes  that  an  SDA  may  not  always 
be  able  to  provide  the  full  array  of 
services  indicated  by  the  objective 
assessment  and  recorded  in  the  ISS.  In 
arranging  for  the  mix  and  sequence  of 
appropriate  services,  it  is  fully  expected 
that  SDA's  will  refer  participants  to 
other  programs  for  certain  specified 
activities  as  part  of  the  JTPA  ser\ ice 
strategy.  In  those  cases,  particularly  in 
rural  areas,  where  services  required  are 
indicated  on  the  ISS  and  not  available 
from  any  source  in  the  SDA.  such 
information  is  to  be  recorded  in  the  ISS 
and  an  alternate  plan  developed  whirii 
may  include  referral  to  another  program. 
SDA's  are  expected  to  make  everv 
reasonable  effort  to  make  available  the 
recommended  training  or  services  to 
each  participant:  however,  consistent 
v\ith  §628.525.  it  is  understood  that  the 
objective  assessment  and  ISS  do  not 
give  legal  or  entitlement  rights  to  I 

participants  for  services.  JTPA  is  not  an 
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entitlement  program  and  available 
resources  are  limited. 

Some  commenters  thought  that 
language  in  the  preamble  to  the  interim 
final  regulations  authorized  States  and 
SDA's  not  to  serve  the  disabled  or  other 
hard-to-serve  persons,  if  they  needed 
substantial  supportive  services.  The 
Department  acknowledges  that  it  may 
have  inadvertently  suggested  that  an 
individual,  writh  excessive  supportive 
service  needs,  such  as  a  person  with  a 
disability,  could  automatically  be 
referred  out  of  the  program  to  other 
sources.  This  is  not  the  case.  Such 
decisions  must  be  made  on  the  basis  of 
the  individual's  and  the  program's 
circumstances.  While  JTPA  is  not 
required  to  directly  serve  every  person, 
including  every  person  with  a  disability, 
it  is  intended  to  focus  more  on  the  hard- 
to-serve.  The  fact  that  an  individual  may 
be  difficuh  or  costly  to  serve  should  not, 
in  itself,  preclude  serving  that  person. 

Consistent  with  §  628.520(f),  service 
providers  and  contractors  may  conduct 
the  objective  assessment  and  develop 
the  ISS.  It  is  the  responsibility  of  the 
SDA  administrative  entity  to  ensure  that 
the  objective  assessment  and  the 
development  of  the  ISS  reflect  the 
customer-centered  approach  required  by 
law  are  provided  to  each  participant 
whether  they  are  provided  in-house  or 
by  service  providers. 

Limitations 

In  response  to  comments  on  the 
provisions  of  §628.510  and  §628.530, 
§  628.525  is  also  revised  for  further 
clarity  to  indicate  that  neither  eligibility 
nor  participation  create  a  right  to  JTPA 
services. 

Referrals  of  Eligible  Applicants  and 
Participants  to  Other  Programs 

The  final  regulations  further  clarify 
the  subject  of  referrals  of  both  eligible 
applicants  and  participants  due  to 
confusion  expressed  by  a  number  of 
commenters.  The  regulations,  at 
§  628.510(d)  and  at  §  628.530(c).  specify 
the  requirements  for  referral  of  eligible 
applicants  and  participants  for  whom 
available  title  II  services  are  not  deemed 
suitable  or  adequate  to  appropriate 
human  service  programs  in  the 
community.  Section  628.510(d)  deals 
with  the  situation  in  which  an  ehgible 
applicant  is  referred  to  non-title  II 
services  during  the  intake  process. 
Section  628.530  refers  to  referrals  of 
participants,  those  individuals  who 
have  been  determined  to  be  eligible  and 
have  begim  to  receive  objective 
assessment  or  other  services.  In  the  final 
regulations,  both  provisions  are  revised 
for  clarity  and  to  reduce  the  burden  of 
documenting  the  referrals.  Section 


628.510(d)  allows  the  SDA  to  conduct 
limited  assessment  of  eligible  applicants 
as  a  part  of  a  determination  of 
suitabihty,  before  they  are  enrolled  as 
participants.  The  purpose  of  this  pre- 
participation  assessment  is  to  enable 
SDA's  to  make  more  precise  judgments 
as  to  the  suitability  of  the  apphcant  for 
participation  in  JTPA  and/ or  additional 
services. 

The  responsibility  of  the  SDA  at  this 
point  in  the  intake  process  is  to  assure 
that  eligible  applicants  not  suitable  for 
title  II  participation  are  "provided 
information  on  the  full  array  of 
applicable  or  appropriate  services  that 
are  available."  (Section  204(a)(2)(A)  of 
the  Act)  and  that  necessary 
arrangements  are  made  for  individuals 
to  make  contact  with  those  services. 

Section  628.530(c)  addresses  referral 
of  participants  out  of  title  II  services.  A 
number  of  commenters  indicated 
concern  over  burdensome  paperwork 
requirements  for  referral  of  participants 
to  other  than  title  II  programs.  The 
Department  has  addressed  these 
concerns  by  amending  §  628.320(c)  to 
permit  referral  decisions  for  participants 
with  whom  there  will  be  no  continuing 
relationship  to  be  recorded  in  a  partial 
ISS.  No  further  tracking  of  such  referred 
participants  is  required.  Of  course, 
where  there  will  be  a  continuing 
relationship  with  the  referred 
participant,  §  628.530(a)  provides  that 
the  referral  decision  should  be  recorded 
in  the  ISS  and  that  the  participant's 
progress  should  be  tracked. 

In  the  case  of  service  providers  who 
discover  that  an  eligible  applicant 
cannot  be  served  by  its  program. 
§  628.510(e)  requires  that  service 
providers  refer  such  individuals  to  the 
SDA  for  further  assessment  and  referral. 

Clarification  of  referral 
responsibilities  was  requested  by  a 
number  of  commenters.  In  addition  to 
the  above  explanations,  §  628.510(d) 
and  §  628.530(c)  are  revised  to  specify 
that  no  follow-up  is  required  for 
referrals  of  eligible  applicants  or 
participants  with  whom  there  will  not 
be  a  continuing  relationship.  Further, 
the  Department  wishes  to  point  out  that 
either  an  applicant  or  a  participant  may 
be  referred  out  of  JTPA  at  any  time,  if 
warranted  by  customer  need  or 
preference.  Some  commenters  seemed 
to  think  that  both  an  objective 
assessment  and  ISS  "must  be 
completed"  prior  to  referral  outside  the 
program.  Since  both  assessment  and  the 
ISS  are  presumed  to  be  continually 
reviewed  and  evolving  during 
participation,  this  assumption  is  not 
warranted. 


Job  Search  Limitations 

A  fundamental  change  in  section 
204(c)(2)  of  the  Act  regarding  program 
design  is  the  requirement  that  job 
search,  job  clubs,  and  work  experience 
activities  be  accompanied  by  other 
services  that  increase  a  participant's  . 
educational  and  occupational  skills. 
This  change  reflects  evidence  that,  in 
some  cases,  suggests  that  quick 
turnaround  placement  programs  have 
minimal  long-term  impact  when 
provided  in  isolation  from  other  more 
comprehensive  and  intensive  services. 
The  Department's  Inspector  General,  in 
a  1988  report,  concluded  that  the 
number  of  JTPA  participants  on  public 
assistance  was  only  sli^tly  reduced 
after  completion  of  JTPA  programs.  On 
the  other  hand.  The  National  JTPA 
Study  found  a  39%  earnings  gain  for 
adult  women  from  the  provision  of 
stand  alone  job  search  services.  This 
new  limitation  reflects  an  overall  thrust 
of  JTPA  to  provide  quality  services  to 
participants.  For  example,  short-term 
job  search  assistance  alone  might  result 
in  a  job  placement  for  low-skilled 
individuals,  but  job  retention  is  not 
likely  without  concomitant  services 
aimed  at  increasing  participants'  needed 
basic  or  occupational  skills. 
Accordingly,  §628.535  codifies  section 
204(c)(2)(B)  of  the  Act  which  limits  the 
provision  of  stand-alone  job  search, 
assistance,  job  search  skills  training,  and 
job  club  activities  to  title  II  participants. 
.  "Job  search  assistance"  itself  is  defined 
in  §626.5. 

Comments  generally  addressed  two 
issues:  Interfacing  with  the  Employment 
Service  (ES),  and  the  preference  of  older 
individuals  for  immediate  job 
placement.  With  regard  to  the 
Employment  Service,  many  questioned 
the  ability  of  the  local  ES  office  to 
provide  adequate  services  to  JTPA 
participants.  They  were  concerned  that 
ES  may  lack  in-house  expertise  to 
provide  sufficient  assistance  for  groups 
with  special  needs.  Citing  the 
provisions  in  the  Act  governing  the 
determination  of  duplicative  services, 
several  commenters  believed  that  the 
ability  of  the  ES  office  to  provide 
assistance  to  special  needs  groups 
should  be  a  criterion  for  this 
determination.  Others  pointed  out  that, 
since  job  search  activities  are  a  critical 
part  of  any  ISS,  and  service  providers 
have  already  estabUshed  successful 
networks  of  employer  contacts,  ES 
offices  should  not  be  the  presumptive 
deliverer  for  providing  adequate  job 
search  activities  for  all  participants. 
These  commenters  suggested  that 
§  628.535(d)  be  either  deleted  or  revised 
to  permit  SDA's  to  determine  whether  to 
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use  the  ES  to  provide  job  search 
services. 

On  the  other  hand,  several 
commenters  stated  that  allowing  SDA's 
to  determine  unilaterally  whether 
adequate  job  search  assistance  is 
available  through  the  local  ES  office 
(§  628.535(c)(2))  defeats  one  of  the  basic 
goals  of  the  Amendments:  To  focus 
JTPA  on  providing  more  training  and 
less  stand-alone  job  placement.  Unless 
there  is  a  mechanism  for  ES  input  into 
the  determination  as  to  whether  job 
search  services  are  available,  the 
concern  is  that  an  SDA  could  simply 
assert  that  services  are  not  available  to 
avoid  coordinating  with  the  ES,  leading 
to  duplication.  One  suggestion  was  that 
the  Governor  decide  the  criteria  for  the 
availability  of  job  search  assistance. 
Another  commenter  stated  that  any 
requirement  to  dociunent  that  job  search 
services  are  imavailable  from  the  ES  for 
each  participant  or  training  program 
should  be  done  only  once  per  program 
year  or  Job  Training  Plan  cycle. 

Another  commenter  pointed  out  that 
because  job  search  assistance  was 
defined  as  a  service  "designed  to  give  a 
participant  skills  in  acquiring  full-time 
emplojTnent,"  and  the  local  job  service 
office  was  considered  the  appropriate 
purveyor  of  these  skills  (§  628.535(d)). 
this  provision  should  be  removed 
because  ES  ofilces  may  not  always  be 
able  to  provide  such  services. 

The  Department  decided  not  to 
remove  §628. 535(d)  because  it 
interprets  section  204(c)(2)(B)(ii)  of  the 
Act  to  accord  the  employment  service  a 
special  status  in  terms  of  providing  job 
search.  Also,  this  provision  of  the  Act  is 
not  substantially  different  from  the 
provisions  of  sections  107  and  141  of 
the  Act  which  prohibit  duplication  of 
services.  It  remains  to  be  determined 
whether  job  search  assistance  is 
universally  available  within  each 
community  from  the  Employment 
Ser%'ice.  The  SDA  may  look  at  whether 
local  employment  service  resources  are 
sufficient  to  provide  the  job  search 
assistance  for  all  potential  JTPA 
referrals. 

The  final  rule,  at  §  628.535(d).  is 
amended  to  indicate  that  a 
determination  is  to  be  made  by  the  SDA 
in  active  consultation  with  the 
employment  service  and  other  public 
agencies.  These  determinations  must  b^ 
documented  in  the  SDA's  job  training 
plan  since  the  employment  service  is  on 
the  PIC  and  coordination  with  the 
employment  service  is  among  the  topics 
to  be  included  in  the  plan.  Standardized 
inquiries  regarding  local  job  search 
assistance  availability  from  the 
employment  service  may  be  developed 


by  the  Governor  in  consultation  with 
the  State  ES  Director. 

A  number  of  commenters  representing 
older  workers  recommended  either  a 
waiver  of  the  stand-alone  job  search 
limitations  for  this  population  or  a 
provision  allowing  the  Governor  to 
request  a  waiver  when  sufficient 
evidence  demonstrates  that  the  interests 
of  older  workers  would  not  be  well 
served  by  these  limitations.  These 
commenters  recognized  the  priority 
placed  on  training  for  younger 
individuals  but  expressed  doubts  that 
career  training  was  a  realistic  and 
relevant  goal  for  older  workers  who, 
generally  are  not  attracted  to  long-term 
assistance  that  mandates  skills  training, 
who  do  not  thrive  in  classroom  training 
designed  for  youth  and  young  adults, 
and  who  do  not  tend  to  seek  assistance 
from  the  ES  or  other  public  agency 
environments.  For  these  reasons,  several 
commenters  asked  that  older  workers,  or 
the  older  worker  set-aside  program,  be 
exempted  from  this  section  altogether 
and  that  job  search  assistance  be  a 
senice  strategy  for  this  population 
without  justification  in  the  ISS. 

The  Department  considered  these 
comments  carefully  and  has  decided 
that,  like  all  title  II-A  participants,  older 
worker  participants  require  assessment 
and  need  a  justification  in  the  ISS  for 
stand-alone  job  search  activities. 
However,  a  new  §  628.535(e)  is  added  in 
the  final  regulations  to  recognize  the 
preference  of  older  individuals  for 
immediate  job  placement  and  to  provide 
some  flexibility  in  recognition  of  the 
special  characteristics  of  older  workers. 
The  Department's  view  is  that  this 
provision  should  not  establish  a  routine 
practice  to  avoid  the  provision  of 
needed  training  services.  The  intent  of 
the  JTPA  program  remains  to  provide 
needed  services  to  the  hard  to  ser\e. 
including  older  workers. 

A  few  commenters  noted  an 
ambiguity  in  the  interim  final 
regulations,  that  §  628.804(d)  and  (e) 
limit  the  provision  of  preemployment 
and  work  maturity  skills  training  and 
work  experience,  in  addition  to  job 
search  assistance,  unless  they  are 
accompanied  by  additional  services; 
while  §  628.535(b)(2)  states,  as  an 
example,  that  work  experience  can  be 
combined  with  job  search  training. 
Accordingly,  §  628.535(b)(2)  is  revised 
to  specifically  exclude  this  example  as 
well  as  other  ser%'ices  which  may  not  be 
used  to  meet  the  combination 
requirement.  Additional  services  which 
may  be  provided  in  conjunction  with 
job  search  may  include  the  training 
services  specified  in  JTPA  section 
204(b)(1),  except  stand-alone  skill 
assessment,  counseling,  work 


experience  and  case  management,  and 
the  direct  training  services  listed  in 
264(b)  of  the  Act  excluding  tutoring, 
stand-alone  skill  assessment, 
counseling,  work  experience  and  case 
management.  Commenters  also  pointed 
out  that  the  title  II-C program  does  not 
contain  an  "exceptions"  provision  to 
this  requirement  as  section 
204(c)(2)(B)(ii)  of  the  Act  does  for  the 
title  II-A  program.  To  address  this 
inconsistency.  §  628.535(c)  is  amended 
to  state  that  the  exceptions  are  not 
applicable  to  title  Il-C.  On  the  other 
hand,  it  is  important  to  note  that,  for  the 
purposes  of  this  section,  because  title  II- 
C  in-school  youth  are  enrolled  in 
educational  programs,  they  meet  the 
requirement  of  being  enrolled  in  "other 
additional  services"  (§  628.804(d)  and 
(e)). 

The  Volunteer  Program 

Several  commenters  feU  that  the 
requirements  at  §  628.540  were  too 
restrictive  and  burdensome.  In  response, 
and  in  consideration  of  the  principle 
that  a  volunteer  program  should,  in  fact, 
be  voluntary  for  former  participants,  the 
Department  is  removing  the  goals, 
objectives  and  documentation 
requirements  in  the  final  rule.  Section 
628.540.  as  revised,  merely  repeats  the 
statutory  requirement  which  the 
Department  befieves  is  self-explanatory. 
The  Department  encourages  the  SDA's 
to  work  with  former  participants  to  have 
them  share  their  experiences  in  the 
program  and  in  the  workplace  with 
current  participants.  The  Department 
also  advises  the  SDA's  to  document  any 
use  of  JTPA  funds  for  this  volunteer 
program. 

Linkages  and  Coordination 

Sections  205  and  265  of  the  Act 
require  that  SDA's  operating  adult  and 
year-round  youth  programs  establish 
appropriate  linkages  with  other  Federal 
human  resource  programs,  including 
Department  of  Health  and  Human 
Services'  (HHS)  JOBS  program,  the 
Department  of  Housing  and  Urban 
Development's  (HUD)  Comprehensive 
Modernization  Program,  the  Department 
of  Energy's  (DOE)  Low  Income 
Weatherization  Grant  program  and 
programs  under  the  National  Service 
Act.  Other  linkages  may  also  be 
established  uith  appropriate  State  and 
local  educational,  social  service,  and 
public  housing  agencies,  including 
CBO's.  business  and  labor  organizations, 
volunteer  groups  and  others,  such  as 
women  and  older  worker  organizations, 
to  avoid  duplication  and  to  enhance  the 
delivery  of  ser\'ices.  In  addition,  youth 
programs  are  required  to  e^ablish 
linkages  with  appropriate  educational 
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agencies  which  include  formal 
agreements  fo^  procedures  for  referring 
and  serving  in-school  youth,  methods  of 
assessment,  notification  when  students 
drop  out  of  school,  and  arrangements 
with  educational  agencies  for  services 
for  in-school  and  out-of-school  youth. 
These  provisions  are  reflected  in 
§628.545. 

Several  coramenters  urged  that 
coordination  should  begin  at  the  Federal 
level.  The  Department  agrees  and  has 
begun  discussions  with  a  number  of 
other  Federal  agencies  to  increase 
coordination  at  the  Federal  level  and,  as 
the  commenters  requested,  to  seek  ways 
todevelop  common  definitions  and 
procedures  applicable  across  program 
lines.  The  commenters  were  concerned 
that  all  the  responsibihty  for 
coordination  rests  on  the  JTPA  system. 
It  is,  of  course,  true  that  the  Act  and 
these  regulations,  since  they  focus  on 
the  JTPA  system  place  a  burden  on  the 
system  to  be  a  prime  mover  in  the 
process  of  developing  coordinated 
program  relationships.  A  State  or  SDA 
is  required  to  make  good  faith  efforts  to 
seek  coordination  and  cooperation 
where  it  is  possible  to  do  so. 

Several  commenters  questioned  the 
ability  of  SDA's  to  establish  appropriate 
linkages  if  other  agencies  are  not 
operating  under  similar  mandates.  Some 
comments  recommended  that  the 
Governor  encourage  coordination  efforts 
through  the  SJTCC  and,  where  feasible, 
develop  agreements  at  the  State  level 
which  would  provide  the  basis  and 
authority  for  local  agreements  and 
ensure  the  best  utilization  of  funds 
between  agencies.  The  Department 
agrees  that  these  recommendations  are  a 
good  way  to  establish  effective  and 
systematic  coordination  and  language  to 
this  effect  is  added  to  §  628.545(a).  The 
new  language  recognizes  both  the  SJTCC 
and  the  HRIC.  whichever  is  in  place  in 
a  State,  as  useful  focus  points  for 
coordination  efforts.  In  addition,  a  few 
comments  referred  to  the  importance  of 
the  SDA's  documenting  instances  of 
attempted  coordination  efforts  and  of 
sharing  this  information  with  the 
Governor's  office.  This  provision  also  is 
included  in  §  628.545(a)  to  link  State 
coordination  agreements  with  local 
achievements  by  means  of  the  job 
training  plans. 

In  addition,  to  emphasize  the 
importance  of  "one-stop  shop"  career 
centers  and  seamless  "single  point  of 
contact"  dehvery  systems,  which  was 
the  concern  of  several  commenters.  a 
new  §  628.545(b)  is  added.  SDA's  are 
encouraged  to  facihtate  such  dehvery 
systems  in  coordination  with  other 
agencies,  which  may  include  both  the 
development  of  ISS  plans  and  of  a 


common  program  appUcation,  as  well  as 
a  xmified  job  development  effort  and 
comprehensive  program  design.  Such 
linkages  may  provide  for  a  JTPA  entity 
jointly  funding  or  administering  a 
program  with  funds  from  another 
agency,  such  as  an  SDA  jointly  funding 
aspects  of  a  public  housing  agency's 
Comprehensive  Modernization  Program 
or  the  local  JOBS  program. 
Alternatively,  when  appropriate,  the 
SDA  could  earmark  funds  to  be  spent 
within  pubhc  housing  areas  for  services 
to  residents. 

Other  coordination  issues  discussed 
were  the  difficulty  of  defining  and 
receiving  information  on  dropouts  from 
some  local  educational  agencies  and  the 
fact  that  agreements  should  be  limited 
to  those  education  agencies  which  plan 
in-school  activities.  With  regard  to 
obtaining  information  on  school 
dropouts,  the  Department  has  initiated 
discussions  with  the  Department  of 
Education  with  the  goal  of  working  out 
a  common  definition  and  systematic 
approach  for  identifying  and  serving 
dropouts.  In  the  meantime.  States  are 
encouraged  to  negotiate  agreements 
with  State  educational  agencies  to 
facilitate  this  task.  With  regard  to 
limiting  the  agreements  required  at  the 
local  level  with  educational  agencies, 
§  628.545(c)  is  amended  to  reflect  these 
concerns  by  the  addition  of  the 
qualifying  terms  "appropriate"  and 
"which  participate  in  JTTA  programs." 

Transfer  of  Funds 

A  few  commenters  raised  questions 
concerning  timing  issues  not  addressed 
in  §  628.550  of  the  interim  final  rule: 
whether  transfers  must  occur  at  the 
beginning  of  the  program  year;  whether 
they  may  occur  at  any  time  during  the 
3-year  funding  period;  and  whether  the 
provisions  are  applicable  to  the  1993 
title  II-B  program.  The  Department  does 
not  address  these  issues  in  the  final 
rule,  leaving  the  first  two  issues  to  be 
addressed  at  the  Governor's  discretion. 
In  response  to  the  third  issue,  the 
provisions  are  applicable  to  the  1993 
title  II-B  program;  this  issue  is 
addressed  in  the  transition  provisions  at 
§627.904{k)(2)  of  the  final  rule. 

In  addition,  paragraph  (b)  is  revised  to 
permit  transfers  of  up  to  20%  of  the  title 
H  B  funds  allocated  to  an  SDA  under 
secUon  252(b)  of  the  Act  to  title  II  C. 
This  change  is  consistent  with  the 
amendment  made  to  section  256  of  the 
Act  by  the  Goals  2000:  Educate  America 
Act.  Pub.  L  103-227. 

Title  n-A— The  Adult  Program 

Most  of  the  general  requirements  of 
title  II-A  appear  in  subpart  E  of  part  628 
of  the  interim  final  rule.  There  are  a  few 


specific  requirements  of  title  II-A  which 
appear  in  part  628,  subpart  F.  These 
include  sections  on  eligibility; 
requirements  to  assist  hard-to-serve 
individuals;  types  of  training  services, 
counseling  and  supportive  services;  and 
linkages  and  coordination. 

In  response  to  commenters  who  were 
confused  about  whether  the  provisions 
of  the  formula  for  allocation  of  funds  set 
a  maximum  age  of  participation  at  72 
years,  §628. 605(a)  is  amended  to  clarify 
that  there  is  no  maximum  age  of 
participation. 

A  few  commenters  asked  for 
clarification  on  the  determination  of  the 
65-percent  threshold  of  serving  the 
hard-to-serve.  Section  628.605(c)(1)  is 
amended  to  clarify  that  all  participants, 
including  the  non-disadvantaged  (10 
percent  window),  are  considered  in 
determining  the  65  percent  who  are 
hard-to-serve.  Section  628.605(c)(2)  now 
addresses  the  question  of  when,  in  the 
service  continuum,  an  individual  is 
coimted  for  determining  compliance 
with  the  65-percent  barrier  requirement 
by  clarifying,  as  discussed  earlier,  that 
it  is  calculated  upon  participants  who 
have  received  a  service  subsequent  to 
objective  assessment. 

Several  commenters  questioned  the 
inconsistency  in  the  provisions 
regarding  the  ten-percent  window  in 
section  204(d)  of  the  Act  and  the 
provisions  for  eligibility  in  the  basic 
title  II-A  program,  set  forth  in 
§  628.605(e).  when  an  older  worker  is  in 
a  joint  program  between  JTPA  and  title 
V  of  the  Older  Americans  Act.  As 
discussed  in  connection  with  the 
provisions  of  §  628.320,  this 
inconsistency  has  been  addressed  by  the 
Cong-     .  in  amendments  to  the  Older 
Americans  Act. 

Finally,  on  the  regulatory  provisions 
of  §  628.605(c)  and  §  628.803(d) 
addressing  the  65-percent  requirement, 
several  commenters  asked  what  would 
be  the  ramifications  of  non-compliance. 
Of  course,  the  Department  does  not 
expect  difficulty  in  meeting  these 
requirements.  Since  the  Act  imposes 
these  percentage  service  requirements, 
as  well  as  the  requirement  on  the  in- 
school.  out-of-school  50/50-percent 
ratio,  on  participants  and  not  to  funds, 
the  E)epartment  beUeves  that  they  would 
be  the  subject  of  administrative 
corrective  action  by  the  SDA  and, 
subsequent  action  by  the  Governor 
under  the  provisions  of  section  164(b)(1) 
of  the  Act  and  part  628,  subpart  G  of  the 
final  rule,  as  appropriate. 

Summer  Youth  Employiftent  and 
Training  Program 

Subpart  G  of  part  628  covers  the 
Summer  Youth  Employment  and 
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Training  Program  (SYETP  under  title  II- 
B,  effective  with  calendar  year  1994.  It 
reflects  the  policy  of  closer  integration 
for  youth  between  academic 
fundamentals  (such  as  reading  and 
mathematics)  and  work  requirements. 

A  number  of  commenters  raised 
issues  related  to  the  SYETP  authorized 
under  title  II-B.  Several  commenters 
requested  broad  flexibiUty  in  the  scope 
of  the  objective  assessment  and  ISS 
required  for  summer  program 
participants.  Some  expressed  the  fear 
that  these  requirements  will  result  in  a 
reduction  of  the  number  of  SYETP 
participants  due  to  the  increased  burden 
on  current  staff.  The  Department 
recognizes  that  the  achievement 
-  objectives  and  resulting  service 
strategies  for  summer  youth  differ  fi-om 
what  might  be  expected  in  the  adult 
program  and  that  the  corresponding 
assessment  processes  would  vary 
accordingly.  Section  253(c)(1)(A)  of  the 
Act  states  that  SYETP  programs  shall 
include  objective  assessment  of  the 
basic  skills  and  the  supportive  service 
needs  of  each  participant.  The  SDA  may 
use  school  records  on  math  and  reading 
levels  to  determine  basic  skills. 
Similarly,  the  fully  developed  ISS. 
described  in  subpart  E,  is  not  required 
for  a  participant  who  is  enrolled  only  in 
the  SYETP,  as  is  reflected  in 
§  628.515(b)(2).  For  those  participants 
transferring  to  the  year-round  program 
under  title  II-C,  the  full  objective 
assessment  and  ISS  would  be  required.  . 
The  results  of  any  post-title  II-B 
participation  test  should  be  used  as  part 
of  the  assessment  process  when 
transferring  the  individual  to  a  program 
under  title  II-C.  Within  the  limits 
imposed  by  any  applicable  state  or  local 
privacy  laws  or  rules,  SDA's  are 
encouraged  to  make  as  much  use  as 
possible  of  existing  information  from 
schools  and  from  title  II-B  participation 
in  developing  the  full  objective 
assessment  for  a  transferring  participant, 
as  well  as  sharing  available  JTPA 
information  with  school  counselors  and 
other  appropriate  school  officials. 

A  few  commenters  addressed  the 
inability  of  SDA's  to  provide  the 
required  basic  and  remedial  education 
services  without  reducing  the  number  of 
youth  served  or  other  services  to  youth. 
While  this  is  a  difficult  tradeoff  in  some 
areas,  the  Department  is  bound  by  the 
emphasis  in  the  amendments  to  provide 
educational  services  to  participants.  In 
some  instances,  it  may  be  necessary  to 
reduce  the  number  of  participants 
served  in  order  to  get  high-quality 
experiences  under  title  II-B. 
Coordination  and  leveraging  of 
resources  is  recommended  to  allow 


more  participants  to  receive  educational 
services. 

In  order  to  more  closely  conform  to 
sections  251  and  253(a)  of  the  Act. 
§  628.701(a).  on  Program  Goals  and 
Objectives,  is  amended.  The 
"enhancement  of  basic  educational 
skills"  is  added  to  the  Hst  of  possible 
SDA  goals  and  objectives.  Other 
additions  include  "encouragement  of 
school  completion  or  eiu-oUment  in 
supplementary  or  alternative  school 
programs"  and  "improvement  of 
employability  skills  including  provision 
of  vocational  exploration  opportunities 
and  exposure  to  the  world  of  work,  and 
enhancement  of  youth  citizenship 
skills." 

A  few  commenters  spoke  of  various 
difficulties  involved  with  the 
determination  and  documentation  of 
eligibility  under  the  National  School 
Lunch  Act.  Guidance  on  eligibility 
verification  pertaining  to  the 
determination  and  documentation  of 
eligibility  under  the  National  School 
Lunch  Act  will  be  developed  in 
consultation  vdth  the  Department  of 
Agriculture  and  will  be  provided 
outside  of  these  regulations.  See  the 
fiirther  discussion  of  this  subject  in  the 
section  pertaining  to  programs  under 
title  II-C. 

For  the  reasons  discussed  previously, 
in  connection  with  eligibility  for  the 
education  coordination  grant  program, 
the  Department  has  determined  that  the 
criteria  for  eligibility,  as  they  relate  to 
the  "economically  disadvantaged" 
eligibility  criterion  and  alternatives  for 
in-school  youth,  should  be  consistently 
applied  across  programs  under  parts  A, 
B.  and  C  of  title  II  of  the  Act.  Therefore, 
in  addition  to  eligibihty  for  free  lunch 
under  the  National  School  Lunch  Act, 
the  Department  adds  participation  in  a 
compensatory  education  program  under 
title  I  chapter  I  of  the  Elementary  and 
Secondary  Education  Act  and  in  a 
schoolwide  program,  as  specified  at 
section  263(g)  of  the  Act.  to  the  criteria 
at  §628.702  ofthe  final  rule. 

In  response  to  commenters  who  raised 
the  issue  of  the  perceived  limitation  of 
500  hours  on  the  duration  of  work 
ex-perience  for  youth  and  its  effect  on 
the  summer  program,  the  Department 
refers  to  the  discussion  of  work 
experience  that  appears  in  connection 
with  §  627.245  and  the  fact  that  the 
limitations  on  duration  of  work 
experience  are  removed. 

Section  628.705(d),  dealing  with 
concurrent  erux)lhnent,  is  amended  to 
clarify  that  65  percent  of  the  total 
number  of  title  II-C  participants  shall 
have  one  or  more  barriers  to 
employment.  This  is  necessarj'  because 
no  such  additional  barrier  to 
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employment  requirement  exists  in  title 
II-B.  The  SDA  must  decide  who  is 
enrolled  in  title  II-C  programs  from  title 
II-B  or  elsewhere. 

A  new  paragraph  (e)  on  follow-up 
services  is  added  to  §  628.705.  Section 
253(d)  ofthe  Act  requires  that  followup 
services  be  provided  for  participants  if 
the  ISS  indicates  that  such  services  are 
appropriate.  Title  II-B  funds  may  be 
used  such  follow-up  ser\ices  up  to  one 
year  after  program  participation, 
including  when  this  coincides  with  title 
II-C  participation  when  determined 
appropriate  during  participation  in  the 
title  II-B  program  and  recorded  in  the 
participant  record.  All  supportive 
services  in  section  4(24).  e.xcept 
financial  assistance,  are  included  in 
followup  services.  Appropriate 
followup  activities  for  title  II-B 
participants  include  counseling, 
mentoring,  or  tutoring. 

Finally,  with  the  enactment  of  the 
Goals  2000:  Educate  America  Act.  there 
were  amendments  to  the  program  under 
Title  II-B.  The  Department  believes  that 
these  are  important  changes  and  wishes 
to  call  attention  to  them  in  this 
rulemaking  process.  Therefore,  some  of 
tne  statutory  provisions  have  been 
directly  included  in  this  final  rule  at 
§628. 

Subpart  H^Youth  Training  Program 

A  number  of  commenters  suggested 
that  the  term  "out-of-school  youth"  be 
clarified  or  defined  in  §  628.803(h) 
Several  commenters  specifically  cited 
attendance  in  an  alternative  school  or 
education  program  as  a  criterion.  A  few 
commenters  specifically  said  that  the 
Congressional  Conference  Committee 
Report  makes  clear  that  this  definition 
encompasses  youth  enrolled  in 
alternative  education  programs.  They 
encouraged  the  inclusion  of  alternative 
education  programs  in  the  definition  of 
"out-of-school  youth".  Other  coniments 
stressed  a  combination  of  options 
including  students  attending  area 
learning  centers,  adult  basic  education 
classes,  general  educational 
development  (GED)  preparation, 
vocational  schools,  or  colleges.  Others 
wanted  truants,  dropouts,  and  those  on 
suspension  status  specifically  included. 
One  recommended  that  the  State  define 
out-of-school. 

A  few  commenters  wanted  the  term 
"in-school  youth"  clarified  or  defined. 
Some  commenters  had  specific 
suggestions  such  as  leaving  the 
definition  up  to  the  Governor  or  placing 
it  in  §625.5.  Definitions. 

In  an  earlier  attempt  to  provide 
administrative  clarification  in  this  area, 
the  Department  had  provided  guidance 
to  the  Regional  Offices  on  the  definition 
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of  "in-school  youth"  and  out-of-school 
youth"  in  Field  Memorandum  No.  34- 
93.  This  guidance  indicated  that  an  in- 
school  youth  was  a  youth  who  had  not 
received  a  high  school  degree  and  was 
attending  school  on  a  hiU-time 
compulsory  basis.  An  out-of-school 
youth  was  a  youth  who  was  not  in 
school,  or  as  suggested  by  the  report  of 
the  Conferees,  was  attending  alternative 
school  or  was  habitually  truant. 

In  comments  to  the  Department,  it 
was  indicated  that  the  interim  guidance 
was  problematic  for  two  reasons.  First, 
a  14  or  15-year-old  youth  attending 
alternative  school  would  not  be  eligible 
to  participate  if  defined  as  out-of-school 
since  a  14  or  15-year-old  could  only  be 
eligible  as  in-school  youth.  Second,  if  a 
youth  was  in  alternative  school  and 
considered  in-school  by  the  school 
system,  but  defined  as  out-of-school  for 
JTPA,  the  ehgibihty  criteria  of 
participation  in  a  compensatory 
education  program  or  eligibility  for  free 
lunch  could  not  be  applied. 

The  issue  is  of  some  interest  to  the 
JTPA  system,  especially  in  light  of  the 
requirement  that  at  least  50  percent  of 
the  youth  served  be  out-of-school  youth. 
"The  Department  has  given  careful 
consideration  to  this  matter  and  has 
determined  to  take  a  slightly  different 
course.  The  regulations  define  "in- 
school  youth"  at  §  628.803(b).  The 
Department  has  not  included  the 
concept  of  being  subject  to  compulsory 
attendance  requirements  because  in 
some  States  these  requirements  end  at 
an  age  before  a  youth  has  attained  a 
diploma  and  the  Department  believes' 
that  attainment  of  a  diploma  is  key  to 
the  criteria  for  being  in  school.  The 
word  "diploma"  is  substituted  for 
"degree"  to  distinguish  from  post- 
secondary  attainment.  Any  other  youth 
is  out-of-school.  Rather  than  further 
define  "out-of-school"  in  a  way  that 
would  create  the  problems  noted  above 
or  create  a  number  of  unnecessary 
exceptions,  the  Department  has  decided 
to  adopt,  in  §  628.803(h),  the  exceptions 
suggested  in  the  Conference  Report 
which  set  forth  the  requirement  that  50- 
percent  of  youth  served  must  be  out-of- 
school.  The  Conference  Report  indicates 
that  youth  in  alternative  schools  or  who 
are  "habitually  truant"  may  be 
considered  as  out-of-school  for  purposes 
of  meeting  the  statutory  requirement. 
"Alternative  school"  also  is  defined. 
Section  628.803(h)  is  revised 
accordingly  so  that  paragraph  (h)(2)  is 
redesignated  as  paragraph  (h)(3)  and  a 
new  paragraph  (h)(2)  is  added. 

Several  commenters  were  concerned 
that  the  status  of  high  school  graduates 
was  unclear.  The  intent  of  the  revision 
of  the  definitions  in  the  final  rule  is  to 


make  it  clear  that  all  youth  who  are  not 
in-school  are  out-of-school.  Thus,  high 
school  graduates  or  GED  recipients,  who 
are  not  enrolled  in  post-secondary 
education  programs,  would  qualify  as 
out-of-school  youtb.  It  should  be 
stressed,  however,  that  the  primary 
intent  of  including  the  "out-of-school" 
eligibility  category  in  title  II-C  was  to 
stress  services  to  high  school  dropouts. 
SDA's  should  focus  their  services  on 
this  group. 
A  few  commenters  noted  the 

ftroblems  with  documenting  the  free 
unch  program  as  an  eligibility  criterion 
for  youth.  That  program  has  strict 
confidentiality  provisions.  One  urged 
the  Department  to  work  with  the 
appropriate  agency  to  improve  the 
existing  process.  While  section  9  of  the 
National  School  Lunch  Act  assures 
confidentiality,  schools  may  release 
summary  information  such  as  the 
number  of  eUgible  children  in  a  school. 
Parents  may  sign  waivers  of 
confidentiality  for  specific  programs. 
Households  may  voluntarily  provide 
evidence  of  eligibility.  The  U.S. 
Department  of  Agriculture  (USDA)  is 
requesting  that  their  regional  offices 
notify  State  agencies  of  these  regulations 
and  suggest  they  share  this  information 
with  local  school  administrators.  The 
Department  plans  to  work  with  USDA 
staff  to  coordinate  this  effort.  Section 
628.803(c)  is  amended  to  reflect  that  the 
Department  will  provide  further    ' 
guidance  on  the  verification  of 
documentation  regarding  the  free  lunch 
program. 

Regarding  the  requirement  to  serve 
hard-to-serve  individuals, 
§  628.803(d)(2)  is  amended  to  state  that 
all  job  Corps  participants  shall  be 
considered  as  out-of-school  and  shall  be 
automatically  considered  to  have  a 
barrier  to  employment.  This  change  is 
made  to  foster  JTPA/Job  Corps 
coordination.  SDA's  now  will  have  an 
incentive  to  provide  job  development 
and  placement  services  for  Job  Corps 
participants.  All  positive  program 
terminations  will  be  enjoyed  by  both 
systems. 

A  commenter  sought  clarification  as 
to  whether  non-economically 
disadvantaged  youth  enrolled  as  a  part 
of  a  schoolwide  project  are  to  be 
counted  as  part  of  the  10  percent  non- 
econoraically  disadvantaged  stated  in 
§  628.803(f).  As  stated  in 
§  628.803(h)(2),  these  youth  do  not 
count  against  the  10-percent  window. 

Commenters  sought  clarification  of 
the  provisions  of  the  regulations 
regarding  title  II-C  eligibility  based  on 
schoolwide  project  participation. 
Section  628.803  is  amended  to  add  a 
paragraph  (g)(3)  to  restate  the  provisions 


of  the  Act  on  the  criteria  for  schools  that 
qualify  for  schoolwide  projects,  and  a 
paragraph  (g)(4)  which  states  that  the 
SDA  determines  its  schoolwide  projects 
and  provides  a  list  of  examples  of 
possible  projects. 

One  commenter  pointed  out  that 
section  263(g)(1)(C)  of  the  Act  requires 
that  projects  he  in  schools  in  which  not 
less  than  70  per  cent  are  hard-to-serve 
and  that  the  regulations  should  define  a 
reasonable  standard  to  determine  this. 
This  is  addressed  in  EKDL's  Technical 
Assistance  Guide  on  Eligibility  which 
specifies  that  the  school  makes  the 
certification-that  70  percent  of  its 
students  meet  the  criteria.  The  SDA  may 
rely  upon  the  school's  certification  for 
purposes  of  compliance. 

A  few  commenters  suggested  that  for 
a  school-wide  project,  an  entire  school 
district  should  be  allowed  to  quaUfy  and 
riot  just  an  individual  school.  The 
Department  believes  that  the  provisions 
of  the  Act  clearly  apply  to  an  individual 
school.  No  change  is  made  to  the  final 
rule. 

Several  commenters  sought 
clarification  of  when  SDAs  would  be 
required  to  have  complied  with  the 
requirement  to  serve  50-percent  youth 
who  are  out-of-school.  Section 
628.803(h)(1)  is  amended  to  state  that    • 
the  Governor  has  the  responsibility  to 
determine  the  period  for  which  the  50 
percent  out-of-school  requirement  will 
be  calculated  based  either  on  the  period 
covered  by  the  job  training  plan  or  on 
a  program  year. 

A  few  commenters  maintained  that 
the  term  "dropout"  needed  clarification. 
"School  dropout"  is  defined  at  section 
4(38)  of  the  Act  as  an  individual  who  is 
no  longer  attending  any  school  and  who 
has  not  received  a  secondary  school 
diploma  or  a  certificate  from  a  program 
of  equivalency  for  such  a  diploma.  That 
definition  is  now  referenced  at 
§  628.804(c). 

There  were  many  comments  on  title 
II-C  authorized  services  including 
limited  internships,  entry  employment 
experiences,  cooperative  education, 
tryout  employment,  youth  work 
experience,  youth  OJT,  and  others.  Most 
of  these  comments  indicated  confusion 
and  asked  for  clarification  in  a  variety 
of  ways. 

A  few  commenters  wanted  limited 
internships  clarified.  A  few  commenters 
expressed  surprise  at  how  open  limited 
internships  were  compared  to  OJT  with 
100- percent  wage  reimbursement  at  a 
private-for-profit  employer  and  no 
classroom  training  component.  A  few 
commenters  thought  the  provision  on 
entry  employment  experience  was 
poorly  written  and  confusing.  Some 
wanted  clarification  on  cooperative 


education.  Entry  employment 
experience,  cooperative  education,  and 
limited  internship  offer  work-based 
training  experiences  in  a  work  setting. 
The  Department  believes  that  the 
particulars  of  how  they  are  designed 
and  carried  out  should  be  a  matter  of 
State  and  local  policy,  so  long  as  they 
are  consistent  with  general  provisions  of 
the  regulations.  The  Department 
encourages  the  development  of  such 
work-based  training  programs  in 
conjunction  with  education  components 
that  reinforce  the  experience.  The  500- 
hour  limitation  on  entry  employment 
experience  and  limited  internship  is 
removed  and  §  628.804(h)(2)  of  the  final 
rule  is  amended  accordingly.  With 
regard  to  cooperative  education 
programs,  the  Department  wishes  to 
emphasize  that,  as  has  been  the  practice, 
no  subsidized  wages  may  be  paid  to 
participants  in  this  activity. 

In  response  to  commenters  who 
sought  clarification  of  what  constituted 
an  alternative  course  of  study,  the 
§  628.803(h)(2)  Includes  examples  of  an 
alternative  school  program  including  an 
alternative  course  of  study  in 
connection  with  the  in-school,  out-of- 
school  ratio.  Section  628,804(b) 
indicates  that  the  alternative  course  of 
study  shall  be  approved  by  the  local 
educational  authority  and  may  be 
dehvered  by  a  CBO.  The  Department 
believes  that  the  JTPA  rules  should  not 
specify  the  characteristics  of  an 
alternative  course  of  study  when,  in 
almost  all  instances,  this  falls  within  the 
responsibility  of  the  local  educational 
authorities. 

A  commenter  asked  whether  tryout 
employment  is  allowable  under  title  II- 
C.  Tryout  employment  previously  was 
described  in  section  205  of  the  Act.' If 
conducted  under  the  provisions  of  title 
II-C,.  it  would  be  a  kind  of  entry 
employment  experience.  The  design  of 
such  an  activity  and  the  decision  to  use 
it  is  made  at  the  local  level. 

A  few  commenters  stressed  that  youth 
work  experience  should  not  be  Umited 
to  500  hours.  As  previously  discussed, 
the  final  mie  is  revised  to  clarify  that 
work  experience  has  no  duration 
limitation. 

Several  commenters  expressed  alarm 
over  the  title  II-C  OJT  requirement  that 
the  youth  0|T  wage  equal  or  exceed  the 
average  vrage  at  placement  of  title  II-A 
wage.  Commenters  stated,  in  various 
ways,  that  the  new  provisions  on  OJT 
for  youth  will  eliminate  youth  OJT  as  a 
program  option  and  that  JTPA  will  lose 
its  ability  to  serve  this  special  needs 
population.  There  were  several 
recommendations  on  how  to  compute 
wage.  Several  wanted  the  wage  to  be 
computed  based  totally  on  youth  wages. 


It  is  clear  that  the  language  at  section 
264(d)(3)(C)(i)(I)  of  the  Act  intends  the 
youth  OJT  wage  to  be  based  on  the  adult 
wage  in  title  II-A.  Section 
628.804(j)(l)(i)  is  amended  to  clarify 
that  wages  for  OJT  positions  meet  or 
exceed  the  average  wage  at  placement  in 
the  SDA  for  participants  under  title  II- 
A  "based  on  the  most  recent  available 
data."  This  replaces  the  language  in  the 
interim  final  rule  of  "in  the  preceding 
program  year."  Some  may  still  view 
these  provisions  as  eliminating  private 
sector  work  for  youth.  The  Act, 
however,  provides  other  opportimities 
for  youth  in  the  private  sector,  such  as 
entry  employment  experience,  limited 
internships,  and  cooperative  education. 
A  few  commenters  expressed  concern 
that  disabled  youth  will  be  hurt  by  the 
new  wage  restrictions  for  youth  OJT. 
These  new  training  options  may  be 
developed  vvith  the  disabled  in  mind. 
These'options  can  be  used  to  provide 
sheltered  or  supported  work 
experiences  for  disabled  youth  similar 
to  those  available  under  OJT. 

Section  628.804(k)  is  amended  to 
clarify  that  supportive  services  may  be 
provided  after  termination.  They 
include  the  full  range  of  supportive 
services  defined  at  section  4(24)  of  the 
Act,  except  for  financial  assistance,  for 
up  to  a  year  after  termination.  In  the 
title  n-B  section  of  this  Preamble, 
"follow-up  services"  that  would  help 
bring  JTPA  closer  to  the  goal  of  a  year 
round  program  for  youth  are  discussed. 

Part  631— Programs  Under  Title  III  of 
the  Job  Training  Partnership  Act 

A  number  of  comments  received  by 
the  Department  in  response  to  the 
December  29.  1992.  interim  final  rule 
specifically  addressed  title  III  issues  and 
concerns.  The  revisions  to  the 
regulations  for  part  631.  Programs  under 
Title  III  of  the  Job  Training  Partnership 
Act.  were  driven  by  changes  to  the 
legislative  provisions  contained  in  the 
Job  Training  Amendments  of  1992  and 
the  Defense  Authorization  Act  for  Fiscal 
Year  1993.  Only  those  comments 
pertaining  to  the  proposed  regulatory 
revisions  stemming  from  the  legislative 
changes  were  considered.  After  the 
issuance  of  the  interim  final  rule,  the 
enactment  of  the  NAFTA  Worker 
Security  Act  required  additional 
revisions  to  the  regulations. 

Several  commenters  recommended 
editorial  changes  to  the  proposed 
regulatory  language.  These  suggestions 
were  incorporated  depending  on  their 
accuracy  and  usefulness.  Major 
comments  on  the  proposed  revisions  to 
Part  631,  the  Department's  analysis  of 
and  reaction  to  those  comments,  and 
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major  changes  to  the  final  rule  are 
discussed  below. 

Definitions 

The  interim  final  rule  at  §  631.2  added 
an  additional  definition  of  "substantial 
layoff  (for  rapid  response  assistance)", 
which  establishes  a  minimum  threshold 
for  the  provision  of  rapid  response 
assistance.  This  minimum  threshold 
cannot  be  waived,  but  a  new  provision, 
at  §  631.30(b)(6).  which  provides  the 
Governor  with  alternatives  for 
complving  with  the  threshold  and 
providing  rapid  response  assistance  in 
exceptional  circumstances  has  been 
clarified.  In  addition,  that  provision  has 
been  expanded  to  reflect  a  requirement 
of  the  NAFTA  Worker  Security  Act. 

A  few  commenters  questioned 
whether  the  "employment  loss"  in  this 
new  definition  relates  to  a  single 
business  or  to  the  geographic  area.  To 
maintain  consistency  with  the  Worker 
Adjustment  and  Retraining  Notification 
(WARN)  Act.  "employment  loss"  in  this 
context  relates  to  a  single  site  of 
emplo\Tnent  . 

Regarding  the  new  definition  of 
"substantial  layoff,  another  commenter 
stated  that  employers  periodically  lay 
off,  temporarily,  50  or  more  employees 
during  a  30-day  period  and  then  recall 
these  individuals.  Therefore,  the 
commenter  recommends  that  rapid 
response  assistance  should  only  be 
authorized  if  the  duration  of  a  layoff  is 
expected  to  last  for  6  months  or  more. 
The  Department  believes  that,  after 
determining  a  layoff  meets  the 
definition  of  substantial  layoff  for  rapid 
response  assistance  purposes,  a  State  is 
still  required  to  determine,  among  other 
things,  the  expected  duration  of  the 
layoff,  the  level  of  need  of  the  affected 
individuals  and  their  individual 
eligibility  for  services.  Ascertaining 
their  need  for  assistance  should  include 
contacting  the  employer  and  a 
representative  of  the  workers.  The  State 
should  then  decide  whether  or  not  to 
offer  services  based  On  these 
determinations. 

A  few  commenters  believed  the  new 
definition  would  e.xclude  rapid 
response  assistance  for  numerous  small 
scale  reductions  and  stated  that,  if  the 
definition  could  not  be  altered,  more 
latitude  should  be  given  to  the  States 
under  the  "exceptional  circumstances" 
provision  to  respond  to  smaller  layoffs. 
A  commenter  suggested  expanding 
"exceptional  circumstances  "  to  include 
other  situations,  and  another  commenter 
suggested  alternative  language  for 
§  631.30(b)(6)  to  allow  the  Governor  to 
establish  a  threshold  below  50  for  rapid 
response  assistance  purposes.  Finally, 
one  corrimenter  thought  §  631.-30fb)(6) 
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directly  contradicted  the  definition  of 
"substantial  layoff  (for  rapid  response 
assistance)"  and  questioned  the 
legislative  basis  for  this  new  provision. 

As  a  statutory  provision,  the 
minimum  threshold  of  50  employees 
established  by  the  new  definition  of 
substantial  layoff  cannot  be  waived. 
However,  through  §  631.30(b)(6),  the 
regulations  do  provide  flexibility  to 
States  to  establish  poUcies  that  allow 
rapid  response  assistance  to  be  provided 
to  layoffs  of  less  than  50  workers  at  a 
single  site.  The  Governor  must  establish 
guidelines  defining  parameters  for 
"impact  on  a  local  community."  The 
only  limitation  is  that  States  must 
maintain  a  capability  to  respond  to 
single  site  layoffs  of  50  workers  or  more. 
In  other  words,  States  cannot  establish 
policies  which  would  exhaust  their 
ability  to  provide  effective  and  timely 
rapid  response  to  layoffs  of  at  least  50 
workers. 

A  few  comments  reflected  concerns 
with  both  definitions  of  substantial 
layoff  or  with  having  two  separate 
definitions.  One  commenter  believed 
the  Governor  should  have  the  discretion 
to  reduce  the  worker  threshold  below 
50,  while  another  believed  the 
definitions  must  be  flexible  enough  to 
accommodate  local  circumstances.  A 
few  commenters  stated  that  having  two 
different  definitions  was 
administratively  confusing  and  could 
lead  to  disallowed  costs  as  a  result  of 
the  difficulty  of  ascertaining  if  the  33 
percent  threshold  had  been  met.  To 
promote  consistency,  they 
recommended  using  the  definition  of 
"substantial  layoff  for  rapid  response 
purposes"  as  the  sole  definition  of  the 
term.  Other  commenters  believed 
having  two  distinct  definitions 
established  a  possible  conflict  (i.e., 
individuals  who  receive  services 
through  rapid  response  assistance  may 
not  meet  the  title  III  eligibility  criteria), 
and  indicated  that  a  single  definition  of 
rapid  response  was  preferable. 

The  definitions  of  "substantial  layoff 
for  participant  eligibility"  and  of 
"substantial  layoff  for  rapid  response 
purposes"  are  different  as  a  result  of 
responsive  title  III  policy  evolution. 
Originally,  the  Department  used  the 
WARN  definition  of  "mass  layoff  to 
establish  a  linkage  between  title  HI 
programs  and  WARN,  and  to  set  forth  a 
minimum  threshold  for  the  provision  of 
State  rapid  response  services.  To 
provide  greater  flexibility  for  State  rapid 
response  assistance.  Congress  provided 
an  additional  definition  of  substantial 
layoff,  but  clearly  made  it  exclusively 
for  rapid  response  purposes.  Therefore, 
the  two  definitions  of  substantial  layoff 
will  remain  intact. 


Participant  Eligibility 

Broader  eligibility  rules  (criteria)  are 
established  in 

§  631.3(b)  for  the  receipt  of  selected 
readjustment  and  retraining  services  in 
instances  where  an  employer  makes  a 
public  announcement  of  a  plant  closiu-e, 
pursuant  to  section  314(h)  of  the  Act. 

A  few  commenters  asked  what 
constitutes  a  public  announcement  of  a 
planned  closure.  One  commenter 
specifically  asked  what  constitutes  a 
public  announcement  for  the  State,  and 
if  a  WARN  notice  or  a  letter  to  the 
Governor  or  locally  elected  official  from 
the  employer  would  suffice. 

Section  631.3(b)(4)  states  that  "the 
Governor  shall  establish  criteria 
defining  'public  aimouncement'.  Such 
criteria  shall  include  provisions  that  the 
public  announcement  shall  be  made  by 
the  employer  and  shall  indicate  a 
planned  closure  date  for  the  facility 
(section  314(h)  of  the  Act)."  The 
Department  believes  a  WARN  notice, 
and  most  likely  a  less  formal  declaration 
by  an  employer,  would  meet  these 
criteria.  However,  within  the  parameters 
established  in  the  regulations,  the 
Governor  ultimately  determines  what 
constitutes  a  public  announcement  of  a 
plamied  closure. 

A  few  commenters  questioned  what 
would  happen  if  a  decision  to  close  a 
plant  was  changed.  A  few  commenters 
specifically  asked  what  would  occur  if 
a  decision  was  reversed  (e.g..  Would  the 
project  be  canceled?  What  happens  to 
the  workers  who  were  determined 
eligible  and  enrolled?  Are  they 
terminated?  What  impact  would  a 
reversal  have  on  cost  category 
limitation,  performance  standards  and 
outcomes?).  They  recommended  the 
institution  of  a  hold  harmless  provision. 
One  commenter  asked  if  an  individual 
would  remain  eligible  for  retraining 
should  a  closure  date  be  delayed  or  if  an 
individual  in  classroom  training  never 
received  a  notice  of  layoff.  Finally, 
another  commenter  stated  that  the 
participants  should  not  be  denied 
service  or  experience  an  interruption  in 
enrollment  due  to  delays  in  closing 
dates. 

The  determination  of  EDWAA 
eligibility  for  any  of  the  program's 
services  and  activities  is  determined 
based  on  the  best  information  available 
at  the  time.  If  the  circumstances  upon 
which  the  eligibility  decision(s)  were 
based  change,  a  reevaluation  of  the 
continued  need  for  the  services/ 
activities  is  appropriate.  It  is  expected 
that  consideration  would  be  given  to 
such  factors  as  the  exact  nature  of  the 
employer  action  (postponement  or 
reversal),  where  the  participant  is  in  the 


system  (e.g.,  whether  the  participant  is 
enrolled  and  participating  in  a 
retraining  activity),  and  the  impact  of  a 
termination  on  the  individual.  However, 
title  in  expenditures  for  services/ 
activities  to  a  participant  who  was 
correctly  determined  to  be  eligible  are 
not.  in  and  of  themselves,  disallowed 
costs. 

A  commenter  asked  how  States 
should  define  "plant  or  facility  closing" 
within  the  context  of  §  631.3(b). 
Specifically,  they  asked  if  WARN  rules 
should  be  used  in  defining  these  terms 
(i.e.,  whether  line  closings  within  a 
plant  or  the  elimination  of  a  shift  should 
be  considered  a  plant  closing).  While 
the  Department  believes  the  WARN 
rules  provide  helpful  guidance,  this 
determination  is  left  to  the  discretion  of 
the  Governor. 

Another  commenter  requested  the 
addition  of  language  requiring  the 
availability  of  "rapid  response-like 
activities"  to  a  firm  entering 
bankruptcy,  whether  or  not  a  formal 
public  aimouncement  has  been  made. 
Section  631.3(b)(1)  provides  for 
participant  eligibility  in  the  event  of  a 
formal  public  announcement  of  a  plant 
closure.  While  no  change  is  made  in  the 
final  rule,  a  State  may,  pursuant  to 
section  314(b)  of  the  Act,  provide  rapid 
response  assistance  after  becoming 
aware  of  a  current  or  projected 
permanent  closure  or  substantial  layoff. 
Moreover,  the  firm's  employees  may 
receive  the  services  authorized  in 
section  314  of  the  Act  if  they  meet  the 
eligibility  criteria  established  at  section 
301.  In  assessing  the  circumstances  of 
an  impending  bankruptcy,  it  is  expected 
that  the  Governor  would  determine 
whether  the  filing  would  result  in  a 
closing,  a  layoff,  or  a  Chapter  11 
restructuring  with  no  contemplated 
change  in  manpower. 

A  commenter  questioned  whether  or 
not  a  participant  had  to  be  enrolled  to 
receive  basic  readjustment  services  and 
if  Umited  basic  readjustment  services 
could  be  provided  to  eligible  workers 
prior  to  enrollment  into  a  title  III 
program.  Section  314(c)  of  the  Act 
(Basic  Readjustment  Services),  of 
course,  includes  outreach  and  intake. 
The  Department  believes  that  outreach 
and  intake  services  include  limited 
assessment  of  an  eligible  applicant  to 
allow  service  providers  to  evaluate  an 
applicant's  suitability  for  JTPA  training 
and  services.  The  definition  of 
"participant"  at  section  4  of  the  Act 
provides  that:  "Participation  shall  be 
deemed  to  commence  on  the  first  day. 
following  determination  of  eligibility, 
on  which  the  participant  began 
receiving  subsidized  employment, 
training  or  other  services." 


A  few  commenters  felt  that 
§  631.3(b)(3)  inappropriately  excluded 
certain  groups  from  consideration  as 
"eligible  dislocated  workers"  pursuant 
to  §  631.3(b).  A  few  believed 
involuntary,  forced  and  early 
retirements  should  be  excepted  from 
this  provision,  since  many  individuals 
falling  into  this  category  have  lost  jobs 
through  no  fault  of  their  ovni.  Stating 
that  individuals  are  often  forced  or 
"seduced"  into  early  retirement,  another 
commenter  wished  to  except  any 
individual  who  is  likely  to  retire. 

The  exclusion  of  individuals  "Hkely 
to  retire  instead  of  seeking  new 
employment"  is  statutorily  required  at 
section  314(h)(1)  of  the  Act  and. 
therefore,  will  remain.  The  Department 
interprets  the  Act  to  preclude  services  to 
those  who  are  unlikely  to  need  them 
because  they  will  remain  employed 
with  the  employer  or  because  they  will 
retire.  The  decision  about  whether  any 
individual  who  has  "voluntarily" 
retired  does,  in  fact,  intend  to  remain 
unemployed  must  be  made  on  a  case-by- 
case  basis.  This  decision  is  best  made  at 
the  state  or  local  level.  Therefore,  the 
Governor  is  responsible  for  the 
interpretation  of  this  phrase  and  its 
subsequent  application. 

Another  commenter  questioned  what 
was  acceptable  documentation  that  a 
person  is  "likely  to  remain  employed 
with  the  employer  or  to  retire"  when  no 
individual  notice  Is  provided.  It  is 
within  the  Governor's  discretion  to 
determine  what  would  be  acceptable 
documentation. 

A  new  §  631. 3(j)  is  added  to  set  forth 
the  requirements  of  section  250(b)(2)(Q 
of  the  Trade  Act  of  1974  (19  U.S.C. 
2271,  et  seq.),  as  amended  by  the 
NAFTA  Worker  Security  Act  (Title  V  of 
Pub.  L.  103-182). 

Approved  Training  Rule 

Section  314(f)(2)  of  the  Act  states  Uiat 
eligible  individuals  participating  in  title 
III  programs  may  receive  unemployment 
compensation  benefits  consistent  with 
State  policies  under  the  Approved 
Training  Rule  and  defines  eligible 
workers  as  those  "participating  in 
training  (except  on-the-job  training)." 
The  language  in  the  final  rule  at  §  631.4 
is  revised  from  participation  in  "any  of 
the  programs"  to*' any  retraining 
activity,  except  on-the-job  training." 

One  commenter  thought  that  limiting 
the  receipt  of  unemployment 
compensation  benefits  to  only  those 
trainees  participating  in  a  retraining 
activity  was  inappropriate.  Specifically, 
the  commenter  believed  trainees  in  a 
class  providing  assessment  and  the 
preparation  of  an  individual  service 
.'it'^tegy  (ISS)  are  not  available  and 


looking  for  work,  and  they  too  need 
compensation. 

Objective  assessment  and  preparation 
of  an  individual  readjustment  plan  are 
defined  in  section  314(c)  of  the  Act  as 
basic  readjustment  services  and. 
therefore,  individuals  participating 
solely  in  these  activities  fail  to  meet  the 
criteria  established  under  section 
314(f)(2)  of  the  Act  and  §  631.4. 

Classification  of  Costs  at  State  and 
Substate  Levels 

Section  631.13  was  not  altered  in  the 
interim  final  regulations.  However,  a 
few  commenters  suggested  redefining 
"retraining"  to  be  consistent  with 
"direct  training  services"  under  titles  II- 
A  and  U-C  and  "basic  readjustment 
services"  to  be  consistent  with 
"training-related  services"  under  titles 
II-A  and  II-C. 

While  the  Department  acknowledges 
that  statutory  requirements  often 
present  barriers  to  coordination,  it  must 
be  pointed  out  that  titles  II-A  and  II-C 
and  title  III  authorize  separate  programs 
with  distinct  goals,  structures,  services 
and  requirements.  For  example, 
objective  assessment  is  defined  in  titles 
II-A  and  II-C  as  a  direct  training  service 
while  it  is  defined  in  title  III  as  a  basic 
readjustment  service.  The  statute  and,  in 
turn,  the  regulations  reflect  this  fact. 
Therefore,  the  different  terms  with  their 
distinct  definitions  remain  intact  in  the 
final  rule. 

Limitations  on  Certain  Costs 

The  basis  for  computing  the  cost 
limitations  which  apply  to  expenditures 
of  title  III  funds  has  been  changed  from 
annual  expenditures  to  program  year 
allocation  (for  substate  grantees),  or  to 
funds  reserved  by  the  Governor  from  the 
program  year  allotment  (for  States).  This 
change  reflects  the  amendments  to 
section  315  and  recognizes  that  grantees 
are  permitted  to  have  up  to  3  years  in 
which  to  spend  allotted  funds,  subject 
to  certain  adjustments  appUed  through 
the  reailotment  process  for  under- 
expenditure.  Other  major  changes  to 
this  subject  area  include  the  addition  of 
§  631.14(i)  to  clarify  4hat  the  funds 
allocated  (or  distributed)  to  a  substate 
grantee  under  the  provisions  of  section 
302(c)(1)(E)  of  the  Act  shall  be  included 
in  the  substate  areas  formula  allocation 
for  purposes  of  applying  the  cost  limits, 
and  the  addition  of  §  631.14(h)  to  allow 
neighboring  substate  grantees  to 
combine  funds  to  serve  dislocated 
workers  from  two  or  more  substate 
areas. 

A  few  conMnenters  asked  if  it  is 
allowable  to  provide  funds  to  substate 
grantees  Under  the  provisions  of  section 
392(c)(l)(A)-(D)  of  the  Act  and.  if  so. 


whether  these  funds  must  be  considered 
funds  allocated  to  a  substate  grantee  for 
the  program  year  of  the  funds'  initial 
allotment  to  the  State  and  included  in 
the  cost  limitations  of  §  63 1 . 1 4(aHc). 

While  funds  reserved  by  a  State  for 
activities  under  section  362(c)(l)(A)-(DI 
of  the  Act  may  be  expended  through  a 
subgrant  or  contract  with  a  substate 
grantee,  these  funds  would  still  be 
considered  funds  allocated  to  the 
Governor,  as  defined  at  §  631.14(i)(3), 
for  the  program  year  of  the  funds'  initia' 
allotment  to  the  State  and  included  in 
the  cost  limitations  applicable  to  the 
Governor.  As  the  statute  allocates  these 
funds  to  the  Governor  for  the  explicit 
purpose  of  carrying  out  responsibilities 
assigned  to  the  State,  expenditures  of 
these  funds  are  to  be  treated  as  Slate- 
level  e.xpenditures,  regardless  of  the 
operator  incurring  those  expenses. 

One  commenter  asked  whether  TEGL 
No.  1-90.  Change  1.  which  specified 
that  cost  Umitations  would  be 
calculated  based  on  "total  maximum 
allowable  expenditures",  would  remain 
in  effect  after  July  1. 1993  and  if  new 
guidelines  would  be  issued  for 
calculating/determining  title  III  cost 
limitation  compliance. 

TEGL  1-90,  Change  1  was  issued  on 
June  18. 1991,  and  its  content  was  based 
on  the  statutory  and  regulator)' 
provisions  effective  at  that  time.  The 
Department  will  review  this  TEGL  and 
issue  appropriate  guidance. 

This  same  commenter  also  asked  if 
the  minimum/maximum  percentage 
requirements  would  be  applied  to  the 
total  final  expenditures  for  each  cost 
category  to  determine  the  minimum/ 
maximum  amounts  after  July  1.  1993.  In 
a  separate  issuance,  the  Department  will 
issue  reporting  requirements  which  will 
clarif)'  the  application  of  the  cost 
limitations. 

One  commenter  discussed  the 
inconsistency  between  the  15  percent 
cap  on  administrative  costs  under  the 
title  III  program  and  the  20  percent  cap 
on  administrative  costs  under  the  title 
II-A  and  II-C  programs. 

For  titles  II-A  and  II-C.  section  108  of 
the  Act  established  a  revised  limit  of  20 
percent  of  funds  that  may  be  expended 
for  administration.  However,  as  noted 
above,  while  the  basis  for  computing  the 
cost  limitations  which  apply  to 
expenditures  of  title  III  funds  has 
changed,  the  statutory  provision 
requiring  a  15  percent  cap  on 
administrative  cost  has  not  Therefore, 
this  difference  between  the  programs 
shall  remain. 

Questioning  the  application  of 
§631.1 4(g),  one  corrunenter  asked  if  cost 
limitations  must  be  compfied  with 
immediately  if  funds  are  deobligated 
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and.  therefore,  are  no  longer  available. 
Cost  limitations  are  applied  at  the  time 
funds  are  no  longer  available  for   ' 
expenditure,  in  other  words,  when  the 
3-year  availability  period  ends.  When 
funds  are  deobUgated,  the  total  pool  of 
funds  which  is  available  for  expenditure 
is  reduced  and  becomes  the  new  base  on 
which  cost  limitations  will  be  applied. 
However,  a  State  or  substate  grantee  still 
has  the  entire  period  of  fund  availability 
to  comply  with  the  cost  limitations  as 
they  apply  to  this  new  base. 

Federal  Reporting  Requirements 

A  new  provision  was  added  in  the 
interim  final  regulations,  at  §  631.15, 
requiring  the  State  to  provide  a 
breakdown  of  all  administrative 
expenditures  by  the  dislocated  worker 
unit,  pursuant  to  section  311(b)(ll)  of 
the  Act. 

A  few  commenters  asked  what  cost 
breakdowns  and  line  items  are  required 
in  the  reports.  As  indicated  in  §  631.15. 
the  specifics  regarding  the  reports' 
content  and  format  will  be  addressed 
through  instructions  to  be  issued  by  the 
Secretary.  These  were  included  in  the 
reporting  instructions  for  title  HI 
programs  for  PY  1993. 

Federal  Monitoring  and  Oversight 

A  new  provision  is  added,  at  §  631.17. 
clarifying  the  Secretary's  authority  to 
oversee  the  State's  provision  of  rapid 
response  assistance  and  to  require 
corrective  action  as  necessary,  as 
provided  for  in  section  314(b)(3)  of  the 
Act. 

One  commenter  questioned  why  the 
word  "may"  was  used  in  §631.17  in 
lieu  of  the  word  "shall"  which  is  found 
in  the  language  of  section  314fb)(3)  of 
the  Act.  This  section  is  revised  to  reflect 
the  language  of  the  Act. 

By  prescribing  how  rapid  response  is 
to  occur,  another  commenter  thought 
this  new  provision,  along  with  other 
sections  of  the  regulations,  resulted  in 
"micro-management  by  the 
Department"  and  reduced  the  flexibility 
available  to  the  States  and  local  areas. 
The  Amendments  direct  the  Secretary  to 
conduct  oversight  of  rapid  response  to 
ensure  the  "effectiveness,  efficiency  and 
timeliness"  of  these  actions.  It  remains 
the  responsibility  of  the  State  to  manage 
its  program  in  accordance  with  the  Act 
and  the  regulations. 

Needs-Related  Payments 

An  amended  provision  in  section 
314(e)(1)  regarding  eligibility  for  needs- 
related  payments  requires  that  a 
participant  be  unemployed,  and  this 
requirement  is  incorporated  in 
§  631.20(c). 


One  commenter  disapproved  of  the 
change  since  it  denies  needs-related 
payments  to  participants  working  any 
number  of  hours.  This  commenter 
indicated  that  not  only  were  they  able 
to  keep  the  costs  of  these  payments 
down  by  having  participants  work  pcUt- 
time.  but  full-time  students  could  work 
part-time  and  have  these  earnings 
supplemented  by  the  payments  to  allow 
them  to  complete  their  program. 

As  stated  above,  section  314(e)(1)  of 
the  Act  clearly  states  that  a  participant 
must  be  unemployed  to  receive  needs- 
related  payments.  As  a  result,  the  final 
rule  remains  unchanged. 

Designation  or  Creation  and  Functions 
of  a  State  Dislocated  Worker  Unit  or 
Office,  and  Rapid  Response  Assistance 

A  provision  at  §63 1.30(a)(8)  requires 
the  State  to  immediately  (within  48 
hours)  notify  the  substate  grantee  of 
current  or  projected  layoffs  and  closures 
in  the  local  area  for  the  purpose  of 
continuing  and  expanding  upon  the 
services  initiated  by  the  rapid  response 
team,  as  required  in  section  311(b)(3)(D) 
of  the  Act.  Moreover,  section  311(b)(12) 
of  the  Act  stipulates  that  accountability 
for  rapid  response  assistance  resides  in 
the  dislocated  worker  unit  (DWU), 
although  the  DWU  may  contract  with 
other  entities  for  the  provision  of  these 
services.  This  is  reflected  in  the 
provisions  at  §  631.30(b). 

One  commenter  questioned  whether 
48  hours  meant  48  working  hours  and 
what  would  happen  if  the  information 
was  made  available  on  a  Friday 
afternoon.  The  Department  believes  the 
Governor  is  responsible  for  the 
interpretation  and  application  of  the 
term  "48  hours." 

Another  commenter  indicated 
stronger  language  needed  to  be 
incorporated  into  the  regulations  to 
ensure  that  the  State  did  not  pass  off  its 
rapid  response  responsibilities  to  the 
substate  grantees.  After  reviewing 
§  631. 30^),  the  Department  feels  the 
language  adequately  addresses  this 
concern.  The  regulatory  provision 
remains  unchanged. 

Allocation  of  Funds  by  the  Governor 

In  the  Interim  Final  Regulations,  a 
provision  was  added  to  §  631 .32(b)(2 J  to 
clarify  that  Governors  must  give 
consideration  to  each  of  the  substate 
allocation  formula  factors  required  by 
section  302(d)  of  the  Act  unless  the 
factor  is  not  relevant  to  economic 
dislocation  conditions  of  the  State. 

A  few  commenters  had  questions 
regarding  the  formula  for  making 
substate  allocations.  One  commenter 
indicated  that  §  631.32(b)(3)  should  also 
allow  a  zero  weight  factor  to  be  used 


where  data  are  not  adequate  or  not 
provided  or  funded  by  a  Federal 
partner.  Specifically,  they  mentioned 
that  plant  closing  and  mass  layoff  data 
are  no  longer  funded  and  farmer-rancher 
economic  hardship  data  have  never 
been  provided  by  the  Department  and 
the  USDA. 

The  Mass  Layoff  Statistics  program 
was  temporarily  suspended  by  the 
Bureau  of  Labor  Statistics.  The 
Department  intends  to  resume  the  Mass 
Layoff  Statistics  Program  early  in  1995. 
During  the  interim  period,  however. 
States  will  have  to  develop  their  own 
data  and  proxies  for  mass  layoffs. 
Similarly.  States  have  been  responsible 
for-developing  their  own  data  and 
proxies  for  farmer-rancher  economic 
hardship  data.  It  is  inconceivable  that  a 
State  government  would  have  no  idea  as 
to  economic  circumstances  in  its  own 
State.  If  "a  review  of  the  available  data 
indicates  that  the  factor  is  not  relevant 
to  determining  the  incidence  of  need  for 
worker  dislocation  assistance  within  the 
State",  then  a  zero  weight  may  be 
assigned  (§  631.32(b)(3)).  However, 
current  lack  of  data  is  not  an  adequate 
reason  for  invalidating  a  factor  which  is 
relevant  to  dislocation  activity  in  the 
State. 

Another  commenter  wondered  if  the 
Governor  had  an  obligation  beyond  the 
requirements  of  §627.4c33  (public  access 
to  records)  to  publicize  the  elements  of 
the  formula  or  describe  the  rationales 
for  them. 

The  Department  requires  each  State 
Plan  to  include  a  description  of  the 
State's  substate  allocation  formula 
methodology,  including  the  data 
elements  and  allocation  formula  to  be 
used.  Moreover,  pursuant  to  section 
311(b)(9j  of  the  Act.  the  Plan  must  be 
made  available  to  the  State  job  training 
coordinating  coimcil  to  review  and 
comment  on  prior  to  its  submittal  to  the 
Department.  'Therefore,  through  this 
process,  both  the  State  Council  and  the 
Department  wrill  have  an  opportunity  to 
examine  the  within-State  distribution 
formula. 

Substate  Plan 

While  no  significant  revisions  were 
made  to  §  631.50  of  the  regulations,  one 
commenter  stated  that  the  interim  final 
rule  omits  any  requirement  for  SSG's  to 
meet  program  goals,  develop  an 
oversight  plan  and  build  capacity  and 
noted  that  comparable  provisions  for 
SDA's  are  at  §  628.420(b)(2),  (3)  and  (c). 

As  stated  earlier,  the  proposed 
revisions  to  the  regulations  for  part  631 
were  driven  by  changes  to  the  legislative 
provisions  contained  in  the  Job  Training 
Amendments  of  1992  and  the  Defense 
Authorization  Act  for  Fiscal  Year  1993. 


The  Department  has  chosen  not  to 
regulate  in  areas  unaffected  by  statutory 
change.  Only  those  comments 
pertaining  to  the  proposed  regulatory 
revisions  stemming  from  the  legislative 
changes  were  considered  for 
incorporation  into  the  final  rule. 
Therefore,  §631.50  remains  unchanged. 

Cost  Limitations 

Section  631.62  of  the  interim  final 
rule  stipulated  that  the  cost  limitations 
under  part  A  of  title  III  will  apply  to 
projects  operated  under  part  B  of  title 
III,  except  when  waived  or  altered  by 
the  application  guidelines,  or  by  the 
Grant  Officer  in  the  terms  of  the  grant. 
In  response  to  comments,  the 
Department  has  modified  this  provision 
.  in  the  final  rule.  The  Department  still 
intends  to  use  the  title  III-A  cost 
limitations  in  cases  where  applicants  for 
grants  do  not  ask  for  a  different 
-   allocation  of  costs  among  the  cost 
categories,  but  the  Department  does  not 
wish  to  discourage  applicants  from 
designing  their  programs  in  the  manner 
that  will  best  serve  the  affected 
population.  The  final  rule  is  revised  to 
make  it  clear  that  applicants  for  grants 
can  propose  costs  and  that  the  Grant 
Officer  has  the  discretion  to  accept 
them.  It  is  the  Department's  intent  to 
provide  grant  applicants  flexibility  in 
designing  the  mix  of  services  in  their 
programs.  However,  the  Department 
will  agree  to  proposals  with 
administrative  cost  in  excess  of  15% 
only  in  extraordinary  circumstances. 

One  commenter  asked  if  this 
provision  will  apply  to  the  Defense 
Conversion  Adjustment  (DCA)  Program 
projects  currently  in  operation  or 
whether  these  projects  will  continue  to 
operate  under  the  regulations  in  effect  at 
the  time  of  award.  Each  discretionary 
project  is  subject  to  the  grant  agreement 
and  modifications  as  approved  by  the 
Grant  Officer.  Modifications  to  an 
existing  grant  may  be  requested  by  the 
grantee  and  agreed  to  by  the  Grant 
Officer  according  to  the  provisions  of 
this  final  rule. 

Finally,  three  commenters  discussed 
the  difficulty  of  applying  the  Act's 
section  315  cost  Umitations  to  Clean  Air 
Emplo>Tnent  Transition  Assistance      ' 
projects.  As  stated  above,  the  cost 
limitations  in  the  grant  agreement 
control,  however,  modifications  to 
existing  grants  may  be  requested.  For 
future  grants,  applicants  are  free  to 
apply  for  other  cost  limits  that  fit  their 
programs. 

Reporting 

A  provision  was  added  at  §631.63  jof 
the  interim  final  rule,  setting  forth  the 
Federal  reporting  requirements  for 


recipients  of  title  III  discretionary 
grants,  consistent  with  section  322(a)(4) 
of  the  Act. 

One  commenter  thought  the  process 
for  notifying  the  Secretary  regarding 
significant  developments  concerning  the 
grant  or  subgrant  was  too  complicated 
and  could  delay  the  implementation  of 
the  project  and  workers'  access  to 
services. 

Section  631.63(b)  simply  requires  the 
grantees  to  provide  information  to  the 
Department  on  any  significant 
developments  that  impact  the  project. 
This  reporting  requirement  should  not 
affect  or  delay  the  project's  execution. 

Special  Provisions  for  CAETA  and  DDP 
Programs 

Section  631.60  has  been  clarified  to 
state  that  Subpart  G  relates  to  programs 
and  funds  reserved  to  the  Secretary  for 
use  under  part  B  of  title  III  of  the  Act: 
Including  section  323  (20% 
discretionary  funds);  section  324 
(Demonstration  Programs);  section  325 
(Defense  Conversion  Adjustment 
Program);  section  325A  (Defense 
Diversification  Program);  and  section 
326  (Clean  Air  Employment  Transition 
Assistance). 

The  National  Defense  Authorization 
Act  for  1993  authorized  the  Defense 
Diversification  Program  (DDP)  as  an 
amendment  to  JTPA.  at  section  325A.  Its 
purpose  is  to  provide  retraining  and 
readjustment  assistance  to  workers  and 
military  personnel  dislocated  by  defense 
.  cutbacks  and  closures  of  military 
facilities;  and  to  provide  planning 
support  and  conversion  assistance  for 
diversification  of  affected  facilities 
within  an  area  impacted  by  reductions 
in  military  expenditures  or  closure  of 
military  facilities.  Section  631.65(c)  of 
this  final  rule  prescribes  the  needs- 
related  payments  procedure  in 
accordance  with  the  requirements  in 
section  326(f)  of  the  Act.  as  required  by 
section  325.A(i)  of  the  Act. 

The  Clean  Air  Act  is  administered  by 
the  Environmental  Protection  Agency; 
however,  the  Clean  Air  Act 
Amendments  of  1990.  Pub.  L.  101-549. 
at  section  110(a).  amended  the  Job 
Training  Partnership  Act  by  adding  a 
new  section  326,  establishing  the  Clean 
Air  Employment  Transition  Assistance 
(CAETA)  program.  Section  326  is 
designed  to  assure  the  establishment  of 
programs  to  provide  assistance  to 
workers  dislocated  as  a  result  of  a  firm's 
compliance  with  the  Clean  Air  Act.  The 
purpose  of  these  programs  is  to  provide 
readjustment  and  retraining  assistance 
to  eligible  workers  to  enable  such 
workers  to  return  to  work. 

The  Department  published  proposed 
CAETA  regulations  for  comment  on 


March  24,  1992  (57  FR  10232).  Thirteen 
State,  substate  entities  and  other 
organizations  submitted  comments. 
Upon  review,  the  Department  has 
determined  that  there  is  no 
programmatic  justification  to  have 
separate  regulations  for  Clean  Air.  It  is 
necessary,  however,  to  make  specific 
provision  in  the  JTPA  regulations  for 
specific  statutory  requirements 
applicable  to  the  CAETA  program.  The 
specific  statutory  requirements  for  that 
program  are  implemented  herein  at 
§631.65. 

Most  of  the  comments  received 
pursuant  to  the  proposed  regulations 
requested  clarification  of  general  JTPA 
-title  III  areas  that  were  subsequently 
addressed  in  the  Interim  Final 
Regulations  on  December  29. 1992  (57 . 
FR  62004).  The  foUowring  discussion 
relates  to  comments  on  issues  specific  to 
the  Clean  Air  Act. 
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Administration  of  Clean  Air  Act 

One  commenter  suggested  including  a 
statement  that  the  Clean  Air  Act  is 
administered  by  the  Environmental 
Protection  Agency.  DOL  agrees  with  this 
comment  and  has  added  this  statement 
in  the  preamble. 

Needs-Related  Payments 

Several  comments  were  recei\ed  on 
the  provisions  of  needs-related 
payments.  One  commenter  indicated 
that  the  language  in  the  proposed 
regulations  might  discourage  grant 
applicants  from  ser\'ing  those  eligible 
for  pajTnents  so  they  can  conserve  funds 
for  training,  and  that  applicants  could 
perceive  ETA  as  biased  toward 
proposed  grants  with  limited  needs- 
related  payments  (NRP's).  It  was  also 
believed  that  grant  applicants  should  be 
encouraged  to  seek  eligible  dislocated 
workers  most-in-need.  particularly  those 
requiring  income  support  during 
training.  The  language  at  §  631.65(c)  of 
the  final  rule  is  intended  to  reflect  the 
statutory  requirement  that  CAETA 
programs  provide  for  adequate  needs- 
related  payments.  The  language  is  not 
intended  to  permit  a  programmatic 
restriction  against  those  dislocated 
workers  who  are  eligible  to  receive 
NRP's. 

Another  commenter  raised  a  question 
about  when  grantees  should  start  using 
family  income  to  determine  eligibility 
for  needs-related  payments.  The 
Department  agrees  that  there  should  be 
a  time  frame;  it  is  only  upon  actual 
enrollment  in  a  training  and/or 
education  program  that  one  becomes 
eligible  for  consideration  to  receive 
needs-related  payments.  Individual  or 
family  income  for  the  six-month  period 
immediately  prior  to  a  participants 
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enrollment  in  training  and  education 
programs  is  to  be  annualized  to 
detennine  eligibiUty  for  needs-related 
payments. 

One  commenter  stated  that  the 
determination  of  family  income  at  the 
time  of  eligibility  determination,  and 
that  the  three-month  re-determination 
requirement  in  the  proposed  rule  would 
create  administrative  burdens.  The 
determination  of  family  income  only 
applies  to  those  dislocated  workers  who 
(1)  have  been  determined  eligible 
pursuant  to  section  326(a)  of  the  Act.  (2) 
have  exhausted  or  are  not  eligible  for 
unemployment  compensation  benefits, 
and  (3)  have  been  enrolled  in  training 
and  education  programs  pursuant  to 
section  326(f)  of  the  Act.  Section 
326(f)(4)  of  the  Act  requires  adjustments 
reflecting  changes  in  family  income. 
The  final  rule  is  revised  to  require  that 
eligibility  determinations  "shall  be 
reviewed  periodically;"  however,  it  is 
expected  that  an  equitable  system 
would  be  outlined  in  a  grant 
application.  It  is  expected  that  a 
grantee's  system  would  be  sensitive  to 
participants'  probable  decreasing  family 
income  (depending  upon  the  date  of 
layoff)  under  the  six-month  income 
determination  rule. 

Another  commenter  suggested 
clarifying  restrictions  on  needs-related 
payments  to  participants  when 
relocation,  out-of-area  job  search,  or 
TAA  allowances  have  ceased,  or  when 
OJT  has  been  completed.  The  statute 
requires  that  needs-related  payments  be 
available  to  enable  participants  to 
complete  training  or  education 
programs.  Relocation  and  out-of-area  job 
search  allowances  would  normally  be 
provided  to  participants  who  possess 
marketable  skills,  and.  therefore,  are  not 
enrolled  in  training  or  education.  If 
TAA  allowances  were  being  provided 
for  training  or  education,  needs-related 
payments  may  be  used  when  TAA 
allowances  are  exhausted  (if  a 
participant  is  otherwise  eligible  for  and 
enrolled  in  an  education  or  training 
program  under  CAETA).  After  OJT,  a 
participant  ordinarily  is  employed  and 
receives  wages  from  the  employer.  If  the 
.  participant  is  not  employed,  NRP's 
could  only  be  made  if  the  participant  is 
enrolled  in  other  training. 

Two  commenters  asked  what 
constitutes  "satisfactory  progress"  in 
order  for  a  participant  to  continue  to 
receive  NRP's,  and  how  often  this 
determination  must  be  made.  The 
Department  expects  a  grant  application 
to  define  a  system  to  address  this  issue, 
based  upon  the  training  to  be  provided. 

A  commenter  believed  that  the 
wording  in  the  proposed  rule,  that 
grantees  must  provide  needs-related 


payments,  seemed  less  definitive  and 
suggested  stating  whether  the  projects 
•vfill  be  funded  without  providing  for 
payments  to  any  participant.  Another 
commenter  suggested  having  States 
check  the  needs-related  payment 
policies  of  SDA's  before  initiating  the 
needs-related  payments  requirement. 
Two  commenters  suggested  using  the 
same  eligibility  criteria  for  needs-related 
payments  for  CAETA  as  are  used  in 
other  title  III  programs.  Two 
commenters  suggested  allowing  State  or 
local  flexibility  in  determining  who 
receives  payments  and  payments  policy. 
Another  commenter  suggested  that  it 
would  be  confusing  to  make  the  needs- 
related  payment  rate  applicable  to  the 
weekly  unemployment  compensation 
payment  level  or  to  the  poverty  level, 
which  the  commenter  believed  would 
limit  the  niunber  of  eligible  individuals 
in  classroom  training. 

The  Department  is  unable  to  accede  to 
the  requests  of  these  commenters. 
Needs-related  payments  are 
discretionary  under  title  III  of  JTPA,  and 
grantees  have  some  flexibility  in 
providing  such  payments.  However, 
under  section  326(c)(2)  of  the  Act, 
CAETA  funds  must  be  used  to  provide 
needs-related  payments  in  accordance 
wdth  the  requirements  set  forth  at 
section  326(f)  of  the  Act.  Similarly, 
section  325A(i)  of  the  Act  provides  that 
in  DDF  programs,  needs-related 
payments  must  be  made  in  accordance 
with  section  326(f).  The  Act  requires 
that  the  Secretary  prescribe  regulations 
with  respect  to  needs-related  payments 
for  CAETA  and  DDF.  The  needs-related 
payments  regulations  at  §  631.65(c) 
follow  the  statutory  requirements  at 
section  326(f)  of  the  Act.  Because  of 
these  statutory  requirements  of  CAETA 
and  DDF,  grantees  have  little  discretion 
and  must  provide  needs-related 
payments  in  the  manner  set  forth  in 
§  631.65(c). 

One  commenter  suggested  developing 
regulations  that  require  grantees  to 
document  reasons  for  denial  of 
payments  and  give  opportmiities  for 
participants  who  had  payments 
suspended  to  seek  redress  up  to  and 
including  the  federal  level.  The 
Department  agrees  that  grantees  should 
include  descriptions  of  systems  in  grant 
applications  which  document 
payments,  reasons  for  denial  of 
payments  and  suspensions.  In  addition, 
the  regulations  at  §631.64  require  each 
grantee  to  establish  and  to  maintain  a 
grievance  procedure  which,  among 
other  things,  would  handle  grievances 
related  to  needs-related  payments.  The 
regulations  at  subpart  F  of  20  CFR  part 
627  provide  procedures  for  the  federal 


handling  of  allegations  of  violations  r.f 
the  Act  or  regulations. 

Participant  EUgibility 

Nine  commenters  raised  questions 
regarding  participant  eligibility 
provisions  for  dislocated  workers  under 
CAETA.  One  commenter  suggested 
expanding  the  eligible  population  to 
workers  needing  skills  upgrading  or 
retraining  on  new  or  modified 
equipment.  Sections  301  and  326(a)  of 
the  Act  establish  eligibility  criteria  for 
CAETA.  Dislocated  workers  may  receive 
skills  training  in  the  same  occupation  in 
which  they  were  previously  employed  if 
their  current  skills  are  obsolete,  and 
such  training  is  required  for  them  to 
meet  the  local  labor  market  hiring 
requirements  for  that  occupation. 

Two  commenters  suggested  including 
a  statement  regarding  the  eligibility  of 
workers  who  had  been  laid  off  from 
mines  that  supply  coal  to  plants.  The 
Department  agrees  that  workers 
dislocated  from  mines  as  a  result  of 
compliance  with  the  Clean  Air  Act 
would  be  eligible. 

Another  commenter  raised  the 
question  of  how  one  determines  that  an 
individual's  dislocation  is  the 
consequence  of  compliance  with  the  Act 
if  the  layoff  notice  does  not  specifically 
mention  the  impact  of  the  Clean  Air 
Act,  and  whether  the  grantee  has  to 
assure  verification  is  done  for  each 
applicant.  The  CAETA  grantee  must 
determine  and  document  that  a  layoff  is 
Clean  Air  Act-related  and  must  verify 
that  each  applicant  was  a  part  of  such 
layoff.  The  application  guidelines  will 
provide  for  reasonable  documentation 
which  could  establish  that  the  layoff 
was  related  to  the  Clean  Air  Act. 

Another  commenter  suggested 
allowing  temporary  employment  with 
the  employer  from  which  tlie  worker 
was  dislocated.  Participant  eligibility  for 
enrollment  in  CAETA  is  specified  at 
section  326(a)  of  the  Act.  The 
Department  believes  that  temporary 
employment  with  the  same  employer  is 
inconsistent  with  the  definition  of 
dislocation  and  is  restricted  at 
§631.3(i)(2). 

Ehgible  Grantees 

The  Department  received  seven 
comments  regarding  entities  eligible  to 
apply  for  grants  under  CAETA.  Three 
commenters  indicated  that  submitting 
applications  directly  to  the  Department 
of  Labor,  rather  than  through  the  State, 
could  lead  to  such  problems  as  a  lack 
of  coordination,  and  duplication. 
Another  commenter  suggested  that 
recipients  should  provide  assurances 
that  they  are  administratively  capable  of 
operating  the  program.  Two  commenters 


suggested  that  limiting  eligible  grantees 
to  States  and  territories  of  the  United 
States  would  ensure  coordination  with 
State  entities  and  SSGs.  Section  326(b) 
of  the  Act  permits  the  Secretary  to 
recognize  five  types  of  eligible  grantees, 
and  it  does  not  require  applicants  to 
apply  through  the  State.  The 
Department  recognizes  that  there  would 
be  benefits  to  submitting  all 
applications  through  the  States,  and 
encourages  such  action.  It  should  be 
noted,  however,  that  an  "eligible 
grantee"  may  not  be  an  appropriate 
applicant  for  a  particular  project.  The 
nature  and  extent  of  the  proposed 
project,  and  the  capacity  of  an 
applicant,  will  be  factors  in  evaluating 
an  application  and  an  applicant's  ability 
to  perform  the  work. 

Subpart  I^Disaster  Relief  Employment 
Assistance 

A  new  Subpart  I,  to  be  administered 
under  the  title  III  National  Reserve 
Grants  program,  provides  for  Disaster 
Relief  Employment  Assistance,  as 
authorized  by' the  new  Amendments  to 
title  IV-J  of  the  Act. 

Section  631.84(a)  discusses  the 
projects  that  a  unit  of  general  local 
.  government  in  a  disaster  area  may 
operate  under  this  subpart.  One 
commenter  suggested  substituting  the 
phrase,  "Davis-Bacon  provisions  shall 
apply  on  all  projects  related  to 
demolition,  cleanup,  repair  *   •   *••  for 
"on  projects  regarding  demolition, 
cleanup,  repair  *   *   *.' 

While  Davis-Bacon  does  apply  to 
Federal  programs,  the  inclusion  of  this 
phrase  does  not  change  or  clarify  the 
meaning  of  this  provision.  Therefore, 
the  section  will  remain  unchanged. 

Section  631.85  outlines  the 
participant  eligibility  criteria  under  the 
Disaster  Relief  Employment  Assistance 
Program.  The  statutory  language 
regarding  eligibility  is  not  accurately 
reflected  in  this  section.  The  final  rule 
is  revised  to  correct  this  problem.  In 
addition,  one  commenter  thought  the 
Department  should  have  the  authority  to 
declare  persons  who  are  eligible  for 
titles  II-A  and  II-C  programs  eligible  for 
title  III  Disaster  Relief  Programs.  Since 
the  statute  does  not  grant  the 
Department  this  blanket  authority, 
expansion  of  participant  eligibility 
criteria  will  not  occur. 

Section  631.86  limits  the  length  of 
disaster  relief  employment.  One 
commenter  questioned  the  difference 
between  this  type  of  employment  and 
public  service  employment  which  is 
prohibited  under  titles  II  and  III. 

Although  the  statute  prohibits  public 
service  employment  funded  under  title 
II-A  and  C  and  title  III-A.  public  service 
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employment  is  contemplated  imder  title 
IV-J  of  the  Act.  Disaster  relief 
emplojTnent  is  narrowly  defined  and 
exclusively  limited  to  the  activities 
described  under  §631.84.  Allowable 
activities  will  not  be  expanded  beyond 
the  statutorily  established  parameters. 

This  same  commenter  asked  how 
costs  incurred  for  disaster  relief 
employment  should  be  classified  and 
what  criteria  should  be  used  in 
determining  the  monetary  extent  to 
which  a  cost  category  has  benefited.  The 
Department  has  chosen  not  to  issue 
detailed  regulations  for  this  program. 
Specific  information  regarding  Disaster 
Relief  Employment  Assistance  projects, 
including  any  guidance  on  cost 
classification  issues,  will  be  contained 
in  application  guidelines  published  by 
the  Secretary.  Until  they  are  issued,  an 
applicant  for  these  funds  should  follow 
the  guidelines  and  information 
published  in  the  July  9, 1992  Federal 
Register  regarding  Emergency 
Dislocated  Worker  Projects. 

PART  637— JOBS  FOR  EMPLOYABLE 
DEPENDENT  INDIVIDUALS  (JEOi) 

Several  commenters  addressed  this 
section  of  the  interim  final  regulations. 

The  majority  of  the  comments  » 

addressed  inconsistencies  in  the 
numbering  of  the  sections  and  in  the 
cross-references.  The  part  has  been 
revised  to  correct  the  numbering. 

In  addition,  several  of  the  commenters 
raised  questions  concerning  how  the 
program  can  be  implemented  in  the 
absence  of  any  Congressional 
appropriation.  While  bonuses  will  not 
be  awarded  under  title  V  of  the  Act  until 
funds  are  appropriated  by  Congress, 
individuals  who  are  eligible  to  be 
counted  for  title  V  purposes  may  be 
ser\'ed  under  other  titles  of  the  Act. 
Since  those  individuals  who  would  be 
eligible  to  be  counted  for  the  incentive 
bonuses  under  title  V  must  also  be 
eligible  for,  and  have  participated  in. 
other  activities  under  the  Act,  the  costs 
associated  with  their  participation  in 
these  activities  would  be  charged  to  the 
appropriate  program(s)  and  title(s)  of  the 
Act.  If  a  State  wishes  to  participate  in 
the  title  V  bonus  program,  if  it  is  ever 
funded,  the  State  may  wish  to  keep 
track  of  the  outcomes  of  training  for 
individuals  eligible  to  be  counted  for 
bonus  purposes. 

Effective  Date 

The  Department  recognizes  that  the 
regulations  are  being  issued  after  the 
beginning  of  a  program  year.  To  avoid 
administrative  difficulties,  the 
Department  has  made  the  effective  date 
of  the  regulations  June  30.  1995.  the 


beginning  of  Program  Year  1995.  This 
will  give  states  and  SDA's/SSG's  time  to 
plan  for  the  changes  that  may  result 
from  the  amendments  made  in  this  final 
rule.  States  or  SDA's/SSG's  are,  of 
course,  free  to  implement  any  of  the 
changes  that  they  find  will  benefit  their 
programs  earlier  than  the  effective  date 
and  the  Department  will  treat  those 
changes  as  legally  effective  when 
adopted  in  any  subsequent  monitoring 
or  audit  resolution  activity.  Consistent 
with  the  Department's  desire  to  enable 
states  and  SDAs  to  implement  the 
beneficial  changes  in  the  final  rule  as 
quickly  as  they  choose,  the  provisions  of 
§  627.210,  authorizing  the  Department 
to  grant  waivers  of  regulatory- 
requirements  are  made  effective  within 
30  days  of  publication  to  enable  states 
to  apply  for  waivers  to  be  effective 
beforethe  beginning  of  PY  1995. 

Catalog  of  Federal  Domestic  Assistance 
Niunber 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
at  No.  17-246.  "Employment  and 
Training  Assistance — Dislocated 
Workers"  (JTFA  Title  III  Programs):  and 
No. 17-250.  "Job  Training  Partnership 
Act  (JTPA)"  (JTPA  Titles  I.  II.  and  V 
Programs). 

List  of  Subjects  in  20  CFR  Farts  626 
Through  631  and  637 

Dislocated  worker  programs.  Grant 
programs.  Labor.  Manpower  training 
programs. 

Final  Rule 

Accordingly,  chapter  V  of  title  20. 
Code  of  Federal  Regulations  is 
amended,  as  follows: 

1.  Part  626  is  revised  to  read  as 
follows: 

PART  626— INTRODUCTION  TO  THE 
REGULATIONS  UNDER  THE  JOB 
TRAINING  PARTNERSHIP  ACT 

Sec. 

626.1     Scope  and  purpose  of  the  Job 

Training  Partnership  Act. 
626  2    Format  of  the  Job  Training 

Partnership  Act  regulations. 
626.3    Purpose,  scope,  and  applicability  of 

the  Job  Training  Partnership  Act 

regulations. 
626  4    Table  of  contents  for  the  Job  Training 

Partnership  Act  regulations. 
626.5    Definitions. 

Authority:  29  U.S.C.  1579(a);  Sec.  6305(f). 
Pub.  L  100-418.  102  Stat.  1107;  29  U.S.C. 
1791i(e). 

§  626.1    Scope  and  purpose  of  the  Job 
Training  Partnership  Act 

It  is  the  purpose  of  the  Job  Training 
Partnership  Act  (JTPA  or  the  Act)  to 
establish  programs  to  prepare  youth  and 
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adults  facing  serious  barriers  to 
employment  for  participation  in  the 
labor  force  by  providing  job  training  and 
other  services  that  will  result  in 
increased  employment  and  earnings, 
increased  educational  and  occupational 
skills,  and  decreased  welfare 
dependency,  thereby  improving  the 
quality  of  the  work  force  and  enhancing 
the  productivity  and  competitiveness  of 
the  Nation  (section  2). 

§  626^    Format  of  tti«  Job  Training 
Partnership  Act  regulations. 

(a)  Regulations  promulgated  by  the 
Department  of  Labor  to  implement  the 
provisions  of  the  Act  are  set  forth  in 
parts  626  through  638  of  title  20, 
chapter  V,  of  the  Code  of  Federal 
Regulations,  with  the  exception  of  the 
veterans'  employment  program's 
chapter  IX  regiilations  of  the  Office  of 
the  Assistant  Secretary  for  Veterans' 
Employment  and  Training,  which  are 
set  forth  at  part  1005  of  title  20. 

(b)  Nondiscrimination  and  equal 
opportunity  requirements  and 
procedures,  including  complaint 
processing  and  compUance  reviews, 
will  be  governed  by  the  provisions  of  29 
CFR  part  34  and  will  be  administered  by 
the  ciepartment  of  Labor  (Department  or 
DOL)  Directorate  of  Civil  Rights. 

(c)  General  authority  for  the  JTPA 
regulations  is  found  at  section  169  of  the 
Act.  Specific  statutory  authorities  other 
than  section  169  are  noted  throughout 
the  JTPA  regulations. 

§  626.3    Purpose,  scope,  and  applicability 
of  the  Job  Training  Partnership  Act 
regulations. 

(a)  Farts  626  through  638  of  this 
chapter  and  part  1005  of  chapter  IX 
(Veterans'  employment  programs  under 
title  rV,  part  C  of  the  Job  Training 
Partnership  Act)  establish  the  Federal 
programmatic  and  administrative 
requirenir^nts  for  JTPA  grants  awarded 
by  the  Department  of  Labor  to  eligible 
grant  recipients. 

(b)  Parts  626  through  638  of  this 
chapter  and  part  1005  of  chapter  IX 
apply  to  recipients  and  subrecipients  of 
JTPA  funds. 

§  626.4    Table  of  contents  for  the  Job 
Training  Partnership  Act  regulations. 

The  table  of  contents  for  the 
regulations  under  the  Job  Training 
Partnership  Act,  20  CFR  parts  626-638 
and  1005,  is  as  follows: 

PART  626— l^frRODUCTION  TO  THE 
REGULATIONS  UNDER  THE  JOB  TRAINING 
PARTNERSHIP  ACT 

S^c. 

626.1  Scope  and  purpose  of  the  job 
Training  Partnership  Act 

626.2  Format  of  the  Job  Training 
Partnership  Act  regulations. 


626.3  Purpose,  scope  and  applicability  of 
the  Job  Training  Partnership  Act 
regulations. 

626.4  Table  of  contents  for  the  Job  Training 
Partnership  Act  regulations. 

626.5  Definitions. 

PART  627— GENERAL  PROVISIONS 
GOVERNING  PROGRAMS  UNDER  THE  ACT 

Subpart  A — Scope  and  Purpose 

627.100    Scope  and  Purpose  of  Part  627. 

Subpart  B— Program  Requirements 

627.200    Governor/Secretary  agreement. 
627.205    Public  service  employment 

prohibition. 
627.210    Nondiscrimination  and 

nonsectarian  activities. 
627.215     Relocation. 
627.220    Coordination  with  programs  under 

title  IV  of  the  Higher  Education  Act 

including  the  Pell  grant  program. 
627.225    Employment  generating  activities. 
627.230    Displacement. 
627.235    General  program  requirements. 
627.240    On-the-job  training. 
627.245    Work  experience. 
627.250    Interstate  agreements. 

Subpart  C — Payments,  Supportive  Services 
and  Benefits  and  Wortiing  Conditions 

627.300  Scope  and  purpose. 

627.305  Payments. 

627.310  Supportive  Services. 

627.315  Benefits  and  working  conditions. 

Subpart  D — Administrative  Standards 

627.400    Scope  and  purpose. 
627.405    Grant  agreement  and  funding. 
627.410    Reallotment  and  reallocation. 
627.415    Insurance. 
627.420    Procurement. 

627.422  Selection  of  service  providers. 

627.423  Funding  restrictions  for  "high-risk" 
recipients  and  subrecipients. 

627.424  Prohibition  of  subawards  to 
debarred  and  suspended  parties. 

627.425  Standards  for  financial 
management  and  participant  data 
systems. 

627.430    Grant  payments. 

627.435    Cost  principles  and  allowable 

costs. 
627.440    Classification  of  costs. 
627.445    Limitations  on  certain  costs. 
627.450    Program  income. 
627.455    Reports  required. 
627.460    Requirements  for  records. 
627.463    Public  access  to  records. 
627.465    Property  management  standards. 
627.470"  Performance  standards. 
627.471    Reorganization  plan  appeals. 
627.475    Oversight  and  monitoring. 
627.477    Governor's  determination  of 

substantial  violation. 
627.480    Audits. 
627-.481    Audit  resolution. 
627.485    Closeout. 
627.490    Later  disallowances  and 

adjustments  after  closeout. 
627.495    Collection  of  amounts  due. 


Subpart  E — Grievances  Procedures  at  the 
State  artd  Local  Level 

627.500  Scope  and  purpose. 

627.501  State  ^ievance  and  hearing 
procedures  for  noncriminal  complaints 
at  the  recipient  level. 

627.502  Grievance  and  hearing  procedures 
for  noncriminal  complaints  at  the  SDA 
and  SSG  levels. 

627.503  Recipient-level  review. 

627.504  Noncriminal  grievance  procedure 
at  employer  level. 

Subpart  F — Federal  Handling  of 
Noncriminal  Complaints  and  oti>er 
Allegations 

627.600  Scope  and  purpose. 

627.601  Complaints  and  allegations  at  the 
Federal  level. 

627.602  Resolution  of  investigative 
findings. 

627.603  Special  handling  of  labor  standards 
violations  under  section  143  of  the  Act. 

627.604  Alternative  procedure  for  handling 
labor  standards  violations  under  section 
143 — Binding  arbitration. 

627.605  Special  Federal  review  of  SDA  and 
SSG^level  complaints  without  decision. 

627.606  Grant  officer  resolution. 

627.607  Grant  Officer  resolution  of 
Governor's  failure  to  promptly  take 
action. 

Subpart  G — Sanctions  for  Violations  of  the 
Act 

627.700    Scope  and  purpose. 

627.702  Sanctions  and  corrective  actions. 

627.703  Failure  to  comply  with 
procurement  provisions. 

627.704  Process  for  waiver  of  State  liability. 
627.706    Process  for  advance  approval  of  a 

recipient's  contemplated  corrective 
actions. 
627.708    Offset  process. 

Subpart  H — Hearings  by  the  Office  of 
Administrative  Law  Judges 

6^7.800  Scope  and  purpose! 

627.801  Procedures  for  filing  request  for 
hearing. 

627.802  Rules  of  procedure. 

627.803  Relief. 

627.804  Timing  of  decisions. 

627.805  Alternative  dispute  resolution. 

627.806  Other  authority. 

Subpart  I — ^Transition  Provisions 

627.900  Scope  and  purpose. 

627.901  Transition  period. 

627.902  Governor's  actions. 

627.903  Actions  which  are  at  the  discretion 
of  the  Governor. 

627.904  Transition  and  implementation. 

627.905  Guidance  on  contracts  and  other 
agreements. 

627.906  Determinations  on  State  and  SDA 
implementation. 


PART  628— PROGRAMS  OHOeR  TITLE  H  OF 
THE  JOB  TRAINING  PARTNERSHIP  ACT 

Subpart  A— Scope  and  Purpose 

628.100    Scof)e  and  purpose  of  part  628. 
Subpart  B— State  Planning 
628.200    Scope  and  purpose. 
628.205    Governor's  coordination  and 

special  ser\'ices  plan. 
628.210    State  Job  Training  Coordinating 

Council. 
628.215    State  Human  Resource  Investment 

Council. 


Subpart  C— State  Programs 

628.300  Scope  and  purpose. 

628.305  State  distribution  of  funds. 

628.310  Administration. 

628.315  Education  coordination  and  grants. 

628.320  Services  for  older  individuals. 

628.325  Incentive  grants,  capacity  building 
and  technical  assistance. 

Subpart  D— Local  Service  Delivery  System 

628.400    Scof)e  and  purpose. 
624.405    Service  delivery  areas. 
628.410    Private  IndusUy  Council. 
628.415    Selection  of  SDA  grant  recipient 

and  administrative  entity. 
628.420    Job  training  plan. 

628.425  Review  and  approved. 

628.426  Disapproval  or  revocation  of  the 
plan. 

628.430    State  SDA  submission. 

Subpart  E— Program  Design  Requirements 
for  Programs  Under  TWe  M  of  the  Job 
Training  Partnership  Act 

628.500  Scope>and  purpose. 

628.505  Eligibility. 

628.510  Intake,  referrals,  and  targeting. 

628.515  Objective  assessment. 

628.520  Individual  service  strafegj'. 

628.525  Limitetions. 

628.530  Referrals  of  participants  to  non-title 

II  programs. 

628.535  Limitations  on  fob  search 

assistance. 

628.540  Volunteer  program; 

628.545  Linkages  and  coordination, 

628.550  Transfer  of  funds. 

Subpart  F— The  Adult  Program 

628.600    Scope  and  purpose. 
628.605    Eligibility. 
628.610    Authorized  sen'ices. 

Subpart  G— The  Summer  Youth 
Employment  and  Training  Program 

628.700  Scope  and  purpose. 

628.701  Program  goals  and  objectives. 

628.702  Enriched  Educational  Component. 

638.703  Private  Sector  Summer  Jobs; 
"628.704  Eligibility.       -■ 

628.705    SYETP  authorized  services. 
628.710    Period  of  program  operation. 

Subpart  H— Youth  Training  Program 

628.800    Scope  and  purpose. 

628.803  Eligibility. 

628.804  Authorized  services. 


PART  629— [RESERVED] 

PART  630— {RESERVED] 

PART  631— PROGRAII«S  UNDER  TITLE  tft 
OF  THE  JOB  TRAINING  PARTNERSHIP  ACT 

Subpart  A— General  Pro«(aioiis 

631.1  Scope  and  purpose. 

631.2  Definitions. 

631.3  Participant  eligibility. 

631.4  Approved  training  rule. 

Subpart  B— AddltionsI  TWe  in 
Administrative  Startdards  and  Procedures 

631.11  Allotment  and  obligation  of  funds 
by  the  Secretary. 

631.12  Reallotment  of  funds  by  the 
Secretary. 

631.13  Classification  of  costs  at  State  and 
substate  levels. 

,631.14  Limitations  on  certain  costs. 

631.15  Federal  report  ing  requiremen  ts. 

631.16  Complaints,  investigations,  and 
penalUes. 

631.17  Federal  monitoring  and  oversight. 

631.18  Federal  by-pass  authority. 

631.19  App>eals. ' 

Subpart  C— Needs-Related  Payments 

631.20  Needs-related  payments. 
SubpartD— State  Administration 

631.30  Designation  or  creation  and 
functions  of  a  State  dislocated  worker 
unit  or  office  and  rapid  response 
assistance. 

631.31  Monitoring  and  oversight. 

631.32  Allocation  of  funds  by  the  Governor. 

631.33  State  procedures  for  idenlifjing 
funds  subject  to  mandatory  Federal 
reallotment. 

631.34  Designation  of  substate  areas. 

631.35  Designation  of  substate  grantees, 

631.36  Biennial  State  plan. 

631.37  Coordination  activities. 

631.38  State  by-pass  authority. 

Subpart  E— State  Programs 

-631.40    State  program  operational  plan. 
631.41     Allowable  State  activities. 

Subpart  F— Substate  Programs 

631.50  Substate  plan. 

631.51  Allowable  substate  program 
activities. 

631.52  Selection  of  service  providers. 

631.53  Certificate  of  continuing  eligibility. 

Subpart  G— Federal  Delivery  of  Dislocated 
Worlcer  Services  Through  National  Reserve 
Account  Funds 

631.60  General. 

631.61  Application  for  funding  and 
selection  criteria. 

631.62  Cost  limitations. 

631.63  Reporting. 

631.64  General  Administrative 
Requirements. 

631.65  Special  Provisions  for  CAET-A  and 
DDP 

Subpart  H— {Reserve<q 

Subpart  I— Disaster  Relief  Emptoyment 
Assistance 

631. 80  Scop>eand  Purpose. 

631.81  Availability  of  funds. 


631.82  Substate  allocation. 

631.83  Coordination. 

631.84  Allowable  projects. 

631.85  Participant  eligibility. 

631.86  Limitations  on  disaster  relief 
emplojTnent. 

631.87  Defmitions. 

PART  632— INDIAN  AND  NATIVE 
AMERICAN  EMPLOYMENT  AND  TRAINING 
PROGRAMS 

Subpart  A— Introduction 

632.1  [Reser\edl 

632.2  Scope  and  purpose. 

632.3  Format  for  these  regulations. 

632.4  Definitions. 

Subpart  B — Designation  Procedures  for  the 

Native  American  Grantees 

632.10  Eligibility  requirements  for 
designation  as  a  NaUve  American 
grantee. 

632.11  DesignaUon  of  NaUve  American 
grantees. 

632.12  Alternative  arrangements  for  the 
provision  of  services,  nondesignation. 

632.13  Review  of  denial  of  designation  as  a 
Native  American  grantee,  or  rejection  of 
a  comprehensive  annual  plan. 

Subpart  C— Program  Planning,  Application 
and  Modification  Procedures 

632.17  Planning  process. 

632.18  Regional  and  national  planning 
meetings. 

632.19  Grant  application  content. 

632.20  Submission  of  grant  applications. 

632.21  Application  disapproval. 
63222     .Modification  of  a  Comprehensive 

Annual  Plan  (CAP)  and/or  Master  Plan. 
632.23    Termination  and  corrective  anion  of 
a  C^P  and/or  .Master  Plan. 

Subpart  D— Administrative  Standards  and 
Procedures 

632.31 
632.32 
632.33 
632.34 
632.35 

and 
632.36 
632.37 
632.38 
632,39 
632,40 

Stan 
632,41 
632,42 
632,43 
632.44 


General. 

Financial  management  systems. 

Audits. 

Program  income. 

Native  American  grantee  contratts 

subgrants. 

Procurement  standards. 

Allowable  costs. 

Classification  of  costs. 

Administrative  cost  plan. 

Administrative  staff  and  personnel 

dards. 

RefX)rting  requirements. 

Grant  closeout  procedures. 

Reallocation  of  funds. 

Sanctions  for  violation  of  the  Act. 

Subpart  E — Program  Design  ar>d 
Management 

632.75  General  responsibilities  of  Native 
American  grantees. 

632.76  Program  management  sj'Stems. 

632.77  Participant  eligibility  determination 

632.78  Training  activities. 

632.79  Emplo>Tnent  activities. 

632.80  Other  activities. 

632.81  Payments  to  participants. 

632.82  Benefits  and  working  conditions  fur 
participants. 

632.83  nCA. 

632.84  Non-Federal  status  of  participants. 
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632.85  Participant  limitations. 

632.86  Nondiscrimination  and  nonsectarian 
activities. 

632.87  Equitable  provision  of  services  to 
the  eligible  population  and  significant 
segments. 

632.88  General  responsibilities  of  the 
Department. 

632.89  Performance  standards. 

Subpart  F — Prevention  of  Fraud  and 
Program  Abuse 

632.115  General. 

632.116  Conflict  of  interest. 

632.117  Xickbacks. 

632.118  Nepotism. 

632.119  Political  patronage. 

632.120  Political  activities. 

632.121  Lobbying  activities. 

632.122  Unionization  and  antiunionization 
activities;  work  stoppages. 

632.123  Maintenance  of  effort., 

632.124  Theft  or  embezzlement  from 
employment  and  training  funds; 
improper  inducement;  obstruction  of 
investigations  and  other  criminal 
provisions. 

632.125  Responsibilities  of  Native 
American  grantees,  subgrantees  and 
contractors  for  preventing  fraud  and 
program  abuse  and  for  general  program 
management. 

Subpart  G — [Reserved] 

Subpart  H — Job  Training  Partnership  Act 
Programs  Under  Title  IV,  Section  401 

632  170    Eligibility  for  funds. 

632.171  Allocation  of  funds. 

632.172  Eligibility  for  participation  in  Title 
IV.  Section  401. 

632.173  Allowable  program  activities. 

632.174  Administrative  costs. 

Subpart  I — Sumn'>ef  Youth  Employment  and 
Training  Programs 

632.250  General. 

632.251  Eligibility  for  funds. 

632.252  Allocation  of  funds. 

632  253     Special  operating  provision. 

632.254  Program  startup. 

632.255  Program  planning. 

632.256  Submission  of  applications. 

632.257  Eligibility  for  participation. 

632.258  Allowable  activities. 

632.259  Vocational  exploration  program. 

632.260  Worksite  standards. 

632.261  Reporting  requirements 

632.262  Termination  date  for  the  summer 
program. 

632.263  Administrative  costs.     . 

PART  633— MIGRANT  AND  SEASONAL 
FARMWORKER  PROGRAMS 

Sut>part  A— introductory  Provisions 

633.102    Scope  and  purpose  of  Title  IV. 
Section  402  programs. 

633  103    Format  for  these  regulations. 
633  104     Definitions. 

633.105  Allocation  of  funds. 

633.106  Eligibility  for  allocable  funds. 
6.33.107     Eligibility  for  participation  in 

Section  402  programs. 


Subpart  B— Grant  Ptanning  and  Application 
Procedures 

633.201  Grant  planning  and  application 
procedures  in  general. 

633.202  Announcement  of  State  planning 
estimates  and  invitation  to  submit  a 
grant  application. 

633.203  Review  of  funding  request. 

633.204  Responsibility  review. 

633.205  Notification  of  selection. 

Subpart  C — Program  Design  and 
Administrative  Procedures 

633.301  General  responsibilities. 

633.302  Training  activities  and  services. 

633.303  Allowable  costs. 

633.304  Section  402  cost  allocation. 

633.305  General  benefits  and  working 
conditions  for  program  participants. 

633.306  Retirement  benefits. 

633.307  Packages  of  benefits. 

633.308  Non-Federal  status  of  participants. 

633.309  Recordkeeping  requirements. 

633.310  Bonding. 

633.311  Management  information  systems. 

633.312  Grantee  contracts  and  subgrants. 

633.313  Administrative  staff  and  personnel 
standards. 

633.314  Reports  required. 

633.315  Replacement,  corrective  action, 
termination. 

633.316  Closeout  procedures. 

633.317  Reallocation  of  funds. 

633.318  Nondiscrimination  and 
nonsectarian  activities. 

633.319  Lobbying,  political  activities  and 
unionization. 

633.320  Nepotism. 

633.321  Performance  standards  for  Section 
402  programs. 

633.322  Sanctions  for  violation  of  the  Act. 

PART  634— LABOR  MARKET 
INFORMATION  PROGRAMS  UNDER  TITLE 
IV,  PART  E  OF  THE  JOB  TRAINING 
PARTNERSHIP  ACT 

Comprehensive  Labor  Market  Infonnation 
System 

634.1  General. 

634.2  Availability  of  funds. 

634.3  Eligible  recij)ients. 

634.4  Statistical  standards. 

634.5  Federal  oversight. 

PART  635-{RESERVED] 

PART  636— COMPLAINTS, 
INVESTIGATK)NS,  AND  HEARINGS 

636.1  Scope  and  purpose. 

636.2  Protection  of  informants. 

636.3  Complaint  and  hearing  procedures  at 
the  grantee  level. 

636.4  Grievance  procedures  at  the  employer 
level. 

636.5  Exhaustion  of  granlee  level 
procedure. 

636.6  Complaints  and  investigations  at  the 
Federal  level. 

636.7  Subpoenas. 

636.8  Initial  and  final  determination; 
request  for  hearing  at  the  Federal  level.  ■ " 

636.9  Opportunity  for  informal  review. 

636.10  Hearings  before  the  Office  of 
Administrative  Law  Judges. 

636.11  Fmal  action. 


PART  637— PROGRAMS  UNDER  TITLE  V 
OF  THE  JOB  TRAINING  PARTNERSHIP  ACT 

Subpart  A— General  Provisions 

Sec. 

637.100    Scope  and  purpose. 

637.105     Definitions. 

Subpart  B — Program  Planning  and 
Operation 

637.200    Allotments  to  Slates. 
637.205    Notice  of  intent  to  participate. 
637.210    Incentive  bonus  program 

applications. 
637.215    Review  and  approval  of 

applications  for  incentive  bonus 

pa>'ments. 
637.220    Eligibility  criteria  for  individuals  to 

be  counted  in  determining  incentive 

bonuses. 
637.225    Determination  of  incentive  bonus. 
637.230    Use  of  incentive  bonuses. 

Subpart  C— Additional  Title  V 
Administrative  Standards  and  Procedures 

637.300    Management  systems,  reporting 

and  recordkeeping. 
637.305    Federal  monitoring  and  oversight. 
637.310    Audits. 

Subpart  D — Data  Collection  [Reserved] 

PART  63»-^OB  CORPS  PROGRAM  UNDER 
TITLE  IV-B  OF  THE  JOB  TRAINING 
PARTNERSHIP  ACT 

Subpart  A — Purpose  and  Scope 

638.100     General. 
Subpart  B — Definitions 

638.200     Definitions. 

Subpart  C — Funding,  Site  Setection,  and 
Facilities  Management 

638.300  Eligibility  for  funds  and  eligible 
deliverers. 

638.301  Funding  procedures. 

638.302  Center  performance  measurement. 

638.303  Site  selection  and  facilities 
management. 

638.304  Historical  preservation. 

638.305  Capital  improvements. 

638  306    Protection  and  maintenance  of 
contract  center  facilities  owned  or  leased 
by  Job  Corps. 

638.307     Facilities  surveys. 

Subpart  D — Enrollment.  Transfers, 
Terminations,  and  Placements  In  the  Job 
Corps 

638.400  Eligibility  for  participation. 

638.401  Outreach  and  screening  of 
participants. 

638.402  Enrollment  by  readmission. 

638.403  Selective  service. 

638.404  Transfers. 

638.405  Extensions  of  enrollment. 

638.406  Federal  status  of  students. 

638.407  Terminations. 

638.408  Transportation. 

638.409  Placement  and  job  development. 

Subpart  E— Center  Operations 

638.500  Orientation  program. 

694.501  Student  handbook. 

638.502  Job  Corps  basic  education  program. 

638.503  Vocational  training. 


638.504  Occupational  explcvation 
programs. 

638.505  Scheduling  of  training. 

638.506  Purchase  of  vocational  supplies 
and  equipment. 

638.507  Work  experience. 

638.508  Sale  of  services  or  objects. 

638.509  Leisure-time  emplo>Tnent. 

638.510  Health  care  and  services. 

638.511  Drug  use  and  abuse. 

638.512  Sexual  l>ehavior  and  harassment. 

638.513  Death. 

638.514  Residential  support  ser\'ic»6. 

638.515  Recreation/avocational  pirogram. 
638. 51S    Laundry,  mail,  and  telephone 

service, 

638.517  Counseling. 

638.518  Intergroup  relations  program. 

638.519  Incentives  system. 

638.520  Student  government  and 
leadership  program. 

633.521  Student  welfare  associations. 

638.522  Evaluation  of  student  progress. 

638.523  Food  service. 

638.524  Allowances  and  allotments. 

638.525  Clothing. 

638.526  Tort  and  other  claims 

638.527  Federal  employees'  compensation. 

638.528  Social  Security. 

638.529  Income  taxes. 

638.530  Emergency  use  of  persoimel. 
equipment,  and  facilities. 

638.531  Limitations  on  tie  use  of  students 
in  emergency  projects. 

638.532  Annual  leave. 

638.533  Other  student  absences. 

638.534  Legal  services  to  corpsmembers. 

638.535  Voting  rights. 

638.536  Religious  rights. 

638.537  Disclosure  of  infonnation. 

694.538  Disciplinary  firocedures  and 
appeals. 

638.539  Complaints  and  disputes. 

638.540  CooperaUoQ  with  agencies  and 
institutions. 

638.541  Job  Corps  training  opportunities. 

638.542  Child  care  services. 

638.543  Community  relations  program. 

Subpart  F— Applied  Vocational  Skills 
Training  (VST) 

638.600  Applied  vocational  skills  training 
(VST)  through  work  projects. 

636.601  Applied  VST  budgetirig. 

Subpart  G— Experimental,  Research,  and 
Demonstration  Projects 

638.710    Experimental,  research,  and 
demonstration  projects. 

Subpart  H— Administrative  Provisions 

638.800  Program  management. 

638.801  Staff  training. 

638.802  Student  records  management. 

638.803  Safety. 

638.804  Environmental  health. 

638.805  Security  and  law  enforcement. 

638.806  Property  management  and 
procurement. 

638.807  Imprest  and  petty  cash  funds; 

638.808  Center  financial  management  and 
repxDrting. 

638.a09    Audit. 

638.810  Reporting  requirements.     ' 

638.811  Review 'and  evaluation. 

638.812  State  and  locvl  taxation  of  Job 
Corps  deliverers. 


638.813  Nondiscrimination,  nonsectarian 
activities. 

638.814  Lobbying:  political  activities: 
unionization. 

638.815  Charging  fees. 

PART  1005— VETERANS"  EMPLOYMENT 
PROGRAMS  UNDER  THE  TTTLE  IV.  PART  C 
OF  THE  JOB  TRAINING  PARTNERSHIP  ACT 

Subpart  A— General  Provisions 

1005.1  Scope  and  purpose. 

1005.2  Program  administration. 

1005.3  Participant  eligibility. 

Subpart  B — Program  Funding 

1005.11  Availability  of  funds. 

1005.12  Eligibility  for  funds. 

1005.13  Application  for  funding. 
■1005.14  Review  of  application  for  funding. 

1005.15     Approval  of  funding  requests. 

Subpart  C — Program  Design  and 
ManagenDent 

1005.21  General. 

1005.22  Allowable  activities. 

1005.23  Program  management  and 
performance  standards. 

1005.24  Recordkeeping  and  reporting 
requirements. 

1005.25  Monitoring  and  oversight. 

1005.26  Grievance  procedures. 

§626.5    Definitions. 

In  addition  to  the  deHnitions 
contained  in  section  4  of  the  Act,  the 
follov^ing  definitions  of  terms  used  in 
the  Act  or  parts  626-631  of  this  chapter 
apply  as  appropriate  to  programs  under 
titles  I.  II.  and  in  of  the  Act: 

Accrued  expenditures  means  charges 
made  to  the  JTPA  program. 
Expenditures  are  the  sura  of  actual  cash 
disbursements,  the  amount  of  indirect 
expense  incurred,  and  the  net  increase 
(or  decrease)  in  the  amoimts  owed  by 
the  recipient  for  the  goods  and  other 
property  received,  for  services 
performed  by  employees,  contractors, 
subgrantees,  subcontractors,  and  other 
payees,  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  pwrformance  are 
required,  sucH  as  annuities,  insurance 
claims,  and  other  benefit  payments. 

Act  means  the  Job  Training 
Partnership  Act. 

ALJ  means  an  administrative  law 
judge  in  the  Office  of  Administrative 
Law  Judges  of  the  U.S.  Department  of 
Labor. 

Awarding  agency  means:  [1]  Wilh 
respect  to  a  grant,  the  Department  of 
Labor;  and  (2)  with  respect  to  a  subgrant 
or  contract,  the  party  that  awarded  3ie 
subgrant  or  contract. 

Capacity  building  means  the 
systematic  improvement  of  job 
functions,  skills,  knowledge,  and 
expertise  otthe  personnel  who  staff  and 
administer  employment  and  training  • 
and  other  closely  related  human  sen'ice 
systems.  Capacity  building  is  designed 


to  enhance  the  effectiveness,  to 
strengthen  the  caliber  of  customer 
services  provided  imder  the  Act  and 
other  Federal,  State,  and  local 
employment  and  training  programs,  and 
improve  coordination  among  them. 
Capacity  building  includes  curriculum 
development,  appropriate  training, 
technical  assistance,  staff  development, 
and  other  related  activities. 

Chief  elected  official  I  CEO)  means  the 
official  or  officials,  or  their 
representatives,  of  the  jurisdiction  or 
jurisdictions  which  requested 
designation  by  the  Governor  as  a  service 
deliverj'  area. 

Commercial  organizations  means 
private  for-profit  entities. 

Commercially  available  off-the-shelf 
training  package  means  a  training 
package  sold  or  traded  to  the  general 
public  in  the  course  of  normal  business 
operations,  at  prices  based  on 
established  catalog  or  market  prices.  To 
be  considered  as  "sold  to  the  general 
public,"  the  package  must  be  regularly 
sold  in  sufficient  quantities  to  constitute 
a  real  commercial  market  to  buyers  that 
must  include  other  than  JTPA  programs. 
The  package  must  include  jjerformance 
criteria  pertaining  to  the  deliven,-  of  the 
package  which  may  include  participant 
attainment  of  knowledge,  skills  or  a  job. 

Contractor  means  the  organization, 
entity,  or  individual  that  is  awarded  a 
procurement  contract  under  the 
recipient's  or  subrecipient's 
procurement  standards  and  procedures. 
Cost  means  accrued  expenditure. 
Department  means  the  U.S. 
Department  of  Labor. 

DOL  means  the  U.S.  Department  of 
Labor. 

ETA  means  the  Employment  and 
Training  Administration  of  the  U-S. 
Department  of  Labor. 

Family  is  defined  at  section  4(34)  of 
the  Act.  An  "individual  with  a 
disability"  shall,  for  the  piuposes  of 
income  eligibility  determination,  be 
considered  to  be  an  unrelated 
individual  who  is  a  family  unit  of  one, 
consistent  with  the  definition  of 
"economically  disadvantaged  "  at 
section  4(8)  of  the  Act.  The  Governor 
may  provide  interpretations  of  the  term 
"family"  related  to  how  "dependent 
children"  are  defined  for  programs 
within  a  State,  consistent  with  the  Act. 
and  all  applicable  ndes  and  regulations, 
and  State  or  local  law.  Such 
interpretations  by  the  Governor  mav 
address  the  treatment  of  certain 
individuals  who  may  need  to  be  viewed 
discretely  in  the  income  eligibility 
determination  process,  such  as 
runaways,  emancipated  youth,  and 
court  adjudicated  youth  separated  from 
the  family. 
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The  phrase  "living  in  a  single 
residence"  with  other  family  members 
includes  temporary,  voluntary  residence 
elsewhere  (e.g.,  attending  school  or 
college,  or  visiting  relatives).  It  does  not 
include  involuntary  temporary 
residence  elsewhere  [e.g.,  incarceration, 
or  placement  as  a  result  of  a  court 
order). 

Family  income  means  "income"  as 
defined  by  the  Department  of  Health 
and  Human  Services  in  connection  with 
the  annual  poverty  guidelines.  Such 
income  shall  not  include 
unemployment  compensation,  child 
support  and  public  assistance 
(including  Aid  to  Families  with 
Dependent  Children,  Supplemental 
Security  Income.  Emergency  Assistance 
money  payments,  and  non-federally 
funded  General  Assistance  or  General 
Rebef  money  payments),  as  provided  for 
at  section  4(8)  of  the  Act.  In  addition, 
such  income  shall  also  exclude  foster 
child  care  payments,  educational 
financial  assistance  received  under  title 
IV  of  the  Higher  Education  Act  (20 
U.S.C.  1087),  as  amended  by  section 
479(B)  of  the  Higher  Education  Act 
Amendments  of  1992).  needs-based 
scholarship  assistance,  and  income 
earned  while  on  active  military  duty 
and  other  benefit  payments  specified  at 
38  U.S.C.  4213.  item's  (1)  and  (3).  The 
Governor  may.  for  the  purposes  of 
determining  income  eligibility  for 
sen.ices  to  older  individuals  imder 
section  204(d)(5)  of  the  Act,  exclude  up 
to  25  percent  of  Social  Security  and  Old 
Age  Sur\'ivors'  Insurance  benefit 
payments  under  title  II  of  the  Social 
Security  Act,  (42  U.S.C.,  section  401.  et 
seq.)  from  the  definition  of  family 
income.  In  addition,  when  a  Federal 
statute  specifically  provides  that  income 
or  payments  received  under  such  statute 
shall  be  excluded  in  determining 
eligibility  for  and  the  level  of  benefits 
received  under  any  other  federal  statute, 
such  income  or  payments  shall  be 
excluded  in  JTPA  eligibility 
determinations. 

Funding  period  means  the  period  of 
time  when  JTPA  funds  are  available  for 
expenditure.  Unless  a  shorter  period  of 
time  is  specified  in  a  title  III 
discretionary'  award,  the  JTPA  funding 
period  is  the  3-year  period  specified  in 
JTPA  section  161(b);  the  program  year  in 
which  Federal  funds  are  obligated  to  the 
recipient,  and  the  two  succeeding 
program  years. 

Governor  means,  in  addition  to  the 
definition  at  section  4(9)  of  the  Act,  the 
recipient  of  JTPA  funds  awarded  to  the 
State  under  titles  I  through  III. 

Grant  means  an  award  of  JTPA 
financial  assistance  by  the  U.S. 
Department  of  Labor  to  an  eligible  JTPA 


recipient.  (Also,  see  §§627.405  and 
627.430  of  these  regulations). 
Grantee  means  the  recipient. 
Individual  service  strategy  (ISS)  is 
defined  in  §628.520  of  this  chapter. 

fob  search  assistance  (also  including 
job  search  skills  training  and  job  club 
activities)  means  the  provision  of 
instruction  and  support  to  a  participant 
to  give  the  participant  skills  in  acquiring 
full  time  employment.  The  services 
provided  may  include,  but  are  not 
limited  to,  resume  writing,  interviewing 
skills,  labor  market  guidance,  telephone 
techniques,  information  on  job 
openings,  and  job  acquisition  strategies, 
as  well  as  the  provision  of  office  space 
and  supplies  for  the  job  search. 

Job  Training  Partnership  Act  means 
Public  Law  (Pub.  L.)  97-300,  as 
amended,  29  U.S.C.  1501,  et  seq. 

JTPA  means  the  Job  Training 
Partnership  Act. 

Nontraaitional  employment,  as 
applied  to  women,  means  occupations 
or  fields  of  work  where  women 
comprise  less  than  25  percent  of  the 
individuals  employed  in  such 
occupation  or  field  of  work  as  provided 
periodically  by  the  Department  in  the 
Federal  Register.  (Pub.  L.  102-235, 
Nontraditional  Employment  for  Women 
Act). 

OALJ  means  the  Office  of 
Administrative  Law  Judges  of  the  U.S. 
Department  of  Labor. 

Obligations  means  the  amounts  of 
orders  placed,  contracts  and  subgrants 
awarded,  goods  and  services  received, 
and  similar  transactions  during  a 
funding  period  that  will  require 
payment  by  the  recipient  or 
subrecipient  during  the  same  or  a  future 
period. 

OIG  means  the  Office  of  Inspector 
General  of  the  U.S.  Department  of  Labor. 
PIC  means  a  private  industry  council. 
Participant  means  an  individual  who 
has  been  determined  to  be  eligible  to 
participate  in  and  who  is  receiving 
services  (except  post-termination 
services  authorized  under  sections 
204(c)(4)  and  264(d)(5)  and  followup 
services  authorized  under  section 
253(d))  under  a  program  authorized  by 
the  JTPA.  Participation  shall  be  deemed 
to  commence  on  the  first  day.  following 
determination  of  eligibility,  on  which 
the  participant  began  receiving 
subsidized  employment,  training,  or 
other  services  provided  under  the  JTPA. 
(section  4(37)). 

Program  year  means  the  1 2-month 
period  beginning  July  1  of  the  indicated 


vear. 


Recipient  means  the  entity  to  which  a 
JTPA  grant  is  awarded  directly  from  the 
Department  of  Labor  to  carry  out  the 
JTPA  program.  The  recipient  is  the 


entire  legal  entity  that  received  the 
award  and  is  legally  responsible  for 
carrying  out  the  JTPA  program,  even  if 
only  a  particular  component  of  the 
entity  is  designated  in  the  grant  award 
document.  For  JTPA  grants  under  titles 
I,  II  and  III.  except  for  certain 
discretionary-  grants  awarded  under  title 
III,  part  B,  the  State  is  the  recipient. 

SDA  means  a  service  delivery  area 
designated  by  the  Governor  pursuant  to 
section*401(a)(4)  of  the  Act.  As  used  in 
these  regulations,  SDA  may  also  refer  to 
the  entity  that  administers  the  JTPA 
program  within  the  designated  area. 

SDA  grant  recipient  means  the  entity 
that  receives  JTPA  funds  for  a  service 
delivery  area  directly  from  the  recipient. 

Secretary  means  the  Secretary'  of 
Labor. 

Section,  as  used  in  this  chapter, 
means  a  section  of  the  Act  unless  the 
text  specifically  indicates  otherwise. 

Ser^'ice  pro\ider  means  a  public" 
agency,  private  nonprofit  organization, 
or  private-for-profit  entity  that  delivers 
educational,  training,  emplojTnent  or 
supportive  services  to  JTPA 
participants.  Awards  to  service 
providers  may  be  made  by  subgrant. 
contract,  subcontract,  or  other  legal 
agreement. 

Stand-in  costs  means  costs  paid  from 
non-Federal  sources  that  a  recipient 
proposes  to  substitute  for  Federal  costs 
that  have  been  disallowed  as  a  result  of 
an  audit  or  other  review.  In  order  to  be 
considered  as  valid  substitutions,  the 
costs  (1)  shall  have  been  reported  by  the 
grantee  as  uncharged  program  costs 
under  the  same  title  and  in  the  same 
program  year  in  which  the  disallowed 
costs  were  incurred  (2)  shall  have  been 
incurred  in  compliance  with  laws, 
regulations,  and  contractual  provisions 
■governing  JTPA.  and  (3)  shall  not  result 
in  a  violation  of  the  applicable  cost 
limitations. 

State  is  defined  at  section  4(22)  of  the 
Act.  For  cash  payment  purposes,  the 
definition  of  "State"  contained  in  the 
Department  of  the  Treasury  regulations 
at  31  CFR  205.3  shall  apply  to  JTPA 
programs. 

State  council  means  the  State  Job 
Training  Coordinating  Council  (SJTCC) 
or,  in  a  State  with  a  Human  Resource 
Investment  Council  (HRIC)  pursuant  to 
§628.215  of  this  chapter,  the  HRIC. 

Subgrant  means  an  award  of  JTPA 
financial  assistance  inthe  form  of 
money,  or  property  in  lieu  of  money, 
made  under  a  grant  by  a  recipient  to  an 
eligible  subrecipient.  It  also  means  a 
subgrant  award  of  JTPA  financial 
assistance  by  a  subrecipient  to  a  lower 
tier  subrecipient.  The  term  includes 
financial  assistance  when  provided  by 
any  legal  agreement,  even  if  the 


agreement  is  called  a  contract,  but  does 
not  include  procurement  purchases 
from  vendors  nor  does  it  include  any 
form  of  assistance  received  by  program 
participants. 
Subgrantee  means  a  subrecipient. 
Subrecipient  means  the  legal  entity  to 
which  a  subgrant  is  awarded  and  which 
is  accountable  to  the  recipient  (or  higher 
tier  subrecipient)  for  the  use  of  the 
funds  provided.  For  JTPA  purposes, 
distinguishing  characteristics  of  a 
subrecipient  include  items  such  as 
determining  eligibility  of  applicants, 
enrollment  of  participants,  performance 
measuied  against  meeting  the  objectives 
of  the  program,  responsibility  for 
programmatic  decisionmaking, 
responsibility  for  compliance  with 
program  requirements,  and  use  of  the 
funds  awarded  to  carry  out  a  JTPA 
program  or  project,  as  compared  to 
providing  goods  or  services  for  a  JTPA 
program  or  project  (vendor).  Depending 
on  local  circumstances,  the  PIC,  local 
elected  official,  or  administrative  entity 
may  be  a  subrecipient.  SDA  grant 
recipients  and  JTPA  title  III  substate 
grantees  are  particular  types  of 
subrecipients. 

Substate  grantee  (SSG)  means  that 
agency  or  organization  selected  to 
administer  programs  pursuant  to  section 
312(b)  of  the  Act.  The  substate  grantee 
is  the  entity  that  receives  JTPA  title  III 
fimds  for  a  substate  area  directly  from 
the  Governor. 

Technical  assistance  is  a  facet  of 
capacity  building  which  may  include 
but  is  not  limited  to  information 
sharing,  dissemination  and  training  on 
program  models  and  job  functions:  peer- 
to- peer  networking  and  problem 
solving;  guides;  and  interactive 
communication  technologies. 

Title,  as  used  in  this  chapter,  means 
a  title  of  the  Act,  unless  the  text  of  the 
regulation  specifically  indicates 
otherwise. 

Vendor  means  an  entity  responsible 
for  providing  generally  required  goods 
or  services  to  be  used  in  the  JTPA 
program.  These  goods  or  services  may 
be  for  the  recipient's  or  subrecipient's 
own  use  or  for  the  use  of  participants  in 
the  program.  Distinguishing 
characteristics  of  a  vendor  include  items 
such  as:  Providing  the  goods  and 
services  within  normal  business 
operations;  providing  similar  goods  or 
services  to  many  different  purchasers, 
including  purchasers  outside  the  JTPA 
program;  and  operating  in  a  compjetitive 
environment.  A  vendor  is  not  a 
subrecipient  and  does  not  exhibit  the 
distinguishing  characteristics 
attributable  to  a  subrecipient,  as  defined 
above.  Any  entity  directly  involved  in 
the  delivery  of  program  services  not 


available  to  the  general  public,  with  the 
exception  of  an  employer  providing  on- 
the-job  training,  shall  be  considered  a 
subrecipient  rather  than  a  vendor. 

Wagner-Peyser  Act  means  29  U.S.C. 
49,  et  seq. 

2.  Part  627  is  revised  to  read  as 
follows: 

PART  627— GENERAL  PROVISIONS 
GOVERNING  PROGRAMS  UNDER 
TITLES  I,  II,  AND  III  OF  THE  ACT 

Subpart  A — Scope  and  Purpose 

627.100    Scope  and  purpose  of  this  Part  627. 

Subpart  B— Program  Requirements 

627.200    Governor/ Secretary  agreement. 
•  627.201     Waivers. 
627.205    Public  service  employinent . . 

prohibition. 
627.210    Nondiscrimination  and 

nonsecfarian  activities. 
627.215    Relocation. 
627.220    Coordination  with  programs  under 

title  IV  of  the  Higher  Education  Act 

including  the  Pell  grant  program. 
627.225    Employment  generating  activities. 
627.230    Displacement. 
627.235    General  program  requirements. 
627.240    On-the-job  training. 
627.245    Work  experience. 
627.250    Interstate  agreements. 

Subpart  C— Payments,  Supportive  Services, 
and  Benefits  and  Working  Conditions 

627.300  Scope  and  purpose. 

627.305  PavTneHts. 

627.310  Supfjortive  services. 

627.315  Benefits  and  working  conditions. 

Subpart  D— Administrative  Standards 
627.400    Scope  and  purpose. 
627.405    Grant  agreement  and  funding. 
627.410    Reallotment  and  reallocation. 
627.415    Insurance. 
627.420    Procurement. 

627.422  Selection  of  service  providers. 

627.423  Funding  restrictions  for  •high-risk" 
recipients  and  subrecipients. 

627.424  Prohibition  of  subawards  to 
debarred  and  suspended  parlies. 

627.425  Standards  for  financial 
management  and  participant  data 
systems. 

627.430  Grant  payments. 

627.435  Cost  principles  and  allowable 

"  costs. 

627.440  Classification  of  costs. 

627.445  Limitations  on  certain  costs. 

627.450  Program  income. 

627.455  Reports  required. 

627.460  Requirements  for  records. 

627.463  Public  access  to  records. 

627.465  Property  management  standards. 

627.470  Performance  standards. 

627.471  Reorganization  plan  appeals. 
627.475  Oversight  and  monitoring. 
627.477  Governor's  determination  of 

substantial  violation. 

627.480  Audits. 

627.481  Audit  resolution. 
627.485    Closeout. 

627.490    Later  disallowances  and 
adjustments  after  closeout. 


627.495    Collection  of  amounts  due. 

Subpart  E— Grievances  Procedures  at  the 
State  and  Local  Level 

627.500  Scope  and  purpose. 

627.501  State  grievance  and  hearing 
procedures  for  noncriminal  complaints 
at  the  recipient  level. 

627.502  Grievance  and  hearing  procedures 
for  noncriminal  complaints  at  the  SD.-X 
and  SSG  levels. 

627.503  Recipient-level  review. 

627.504  Noncriminal  grievance  procedure 
at  employer  level. 

Subpart  F— Federal  Handling  ol 
Noncriminal  Complaints  and  Other 
Allegations 

627.600  Scope  and  purpose. 

627.601  Complaints  and  allegations  ai  the 
Federal  Level. 

627  602    Resolution  of  investigative 
findings. 

627.603  Special  handlmg  of  labor  standards 
violations  under  section  143  of  the  Act. 

627.604  Alternative  procedure  for  handling 
labor  standards  violations  under  section 
143 — Binding  arbitration. 

627.605  Special  Federal  review  of  SDA-  and 
SSG-level  complaints  without  decision. 

627.606  Grant  officer  resolution. 

627.607  Grant  Officer  resolution  of 
Governor's  failure  to  promptly  take 
action. 

Subpart  G— Sanctions  for  Violations  of  the 
Act 

627.700    Scope  and  purpose. 

627.702  5>anctions  and  corrective  act.ons. 

627.703  Failure  to  com-ply  with 
procurement  provisions. 

627.704  Process  for  waiver  of  Stale  liability. 
627.706    Process  for  advance  approval  of  a 

recipient's  contemplated  corrective 
actions. 
627.708    Offset  process. 

Subpart  K— Hearings  by  the  Office  of 
Administrative  Law  Judges 

627.800  Scope  and  purpose. 

627. 801  Procedures  for  filing  request  for 
hearing. 

627.802  Rules  of  procedure. 

627.803  Relief. 

627.804  Timing  of  decisions. 

627.805  Alternative  dispute  resolut:o.^. 

627.806  Other  authority. 

Subpart  I— Transition  Provisions 

627.900  Scope  and  purpose. 

627.901  Transition  period. 

627.902  Governor's  actions. 

627.903  .Actions  which  are  the  discretion  of 
the  Governor. 

627.904  Transition  and  implementation. 

627.905  Guidance  on  contracts  and  other 
agreements. 

627.906  Determinations  on  state  and  SDA 
implementation. 

Authority:  29  U.S.C.  1579(a);  Sec.  6:^05(0. 
Pub.  L.  100-418,  102  Stat.  1107;  29  L  .S  C. 
1791  i{e). 
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Subpart  A — Scope  and  Purpose 

§  627.100    Scope  and  purpose  of  this  part 
627. 

(a)  This  part  sets  forth  requirements 
for  implementation  of  programs  under 
titles  I,  II.  and  III  of  the  Job  Training 
Partnership  Act. 

(b)  Subpiait  B  provides  general 
program  requirements  that  apply  to  all 
programs  under  the  titles  1, 11.  and  III  of 
the  Act.  except  as  provided  elsewhere  in 
the  Act  or  this  chapter.  These 
requirements  include  the  Governor/ 
Secretary  agreement,  the 
nondiscrimination  and  nonsectarian 
activity  provisions,  coordination 
provisions  with  Higher  Education  Act 
programs,  and  the  prohibitions  on 
public  service  employment,  relocation 
assistance,  displacement,  and 
employment  generating  activities.  This 
subpart  also  sets  forth  comprehensive 
rules  for  on-the-job  training  for  JTPA 
participants  as  well  as  for  work 
experience. 

(c)  Subpart  C  sets  forth  requirements 
for  allowable  pa)rments  to  JTPA 
participants. 

(d)  Subpart  D  establishes  the 
administrative  and  financial  standards 
and  requirements  that  apply  to  funds 
received  under  the  Act. 

(e)  Subpart  E  establishes  the 
procedures  that  apply  to  the  handling  of 
noncriminal  complaints  under  the  Act 
at  the  Governor,  the  SDA,  and  title  III 
SSG  levels. 

(fl  Subpart  F  establishes  the 
procedures  that  apply  to  the  filing, 
handling,  and  review  of  complaints  at 
the  Federal  level. 

(g)  Subpart  G  sets  forth  the  provisions 
that  apply  to  the  sanctions  and 
corrective  actions  that  may  be  imposed 
by  the  Secretary  for  violations  of  the 
Act,  regulations,  or  grant  terms  and 
conditions. 

(h)  Subpart  H  sets  forth  procedures 
that  apply  to  hearing  by  the  Office  of  the 
Administrative  Law  Judges. 

Subpart  B — Program  Requirements 

§  627.200    Gowemor/Secretary  agreement 

(a)(1)  To  establish  a  continuing 
relationship  under  the  Act,  the 
Governor  and  the  Secretary  shall  enter 
into  a  Governor/Secretary  agreement. 
The  agreement  shall  consist  of  a 
statement  assuring  that  the  State  shall 
comply  with  (i)  the  Job  Training 
Partnership  Act  and  all  applicable  rules 
and  regulations  and  (ii)  the  Wagner- 
Peyser  Act  and  all  applicable  rules  and 
regulations.  The  agreement  shall  specify 
that  guidelines,  interpretations,  and 
definitions,  adopted  and  issued  by  the 
Governor  and  identified  pursuant  to 
section  124  of  the  Act,  shall,  to  the 


extent  that  they  are  consistent  with  the 
Act  and  applicable  rules  and 
regulations,  be  accepted  by  the 
Secretary. 

(2)  Either  the  Governor  or  the 
Secretary  may  seek  a  modification, 
revision,  or  termination  of  the 
agreement  at  any  time,  to  be  effective  at 
the  end  of  a  program  year. 

(b)  Except  as  provided  at  part  B  of 
title  in  of  the  Act  and  part  631,  subpart 
G,  of  this  chapter,  the  State  shall  be  the 
grant  recipient  of  JTPA  funds  awarded 
under  titles  I,  II,  and  III. 

§627.201    Waivers. 

(a)(1)  The  Governor  may  request,  and 
the  Secretary  may  grant,  a  waiver  of 
specific  provisions  of  these  regulations 
to  the  extent  that  such  request  is 
consistent  with  the  provisions  of  the 
Act. 

(2)  In  requesting  a  waiver  under 
paragraph  (a)(1)  of  this  section,  the 
Governor  shall  demonstrate  how  it  will 
either  improve  the  targeting  of  services 
to  the  hard  to  serve,  increase  the  level 
of  basic  and  occupational  skills  training 
provided  by  the  JTPA  program  in  the 
State,  contribute  to  the  provision  of 
academic  enrichment  services  to  youth, 
promote  coordination  of  JTPA  programs 
with  other  human  resource  programs,  or 
substantially  improve  the  job  placement 
outcomes  of  the  JTPA  program. 

(3)  Waivers  granted  by  the  Secretary 
shall  be  effective  for  no  more  than  four 
years  from  the  date  the  waiver  is 
granted. 

§  627.205    PubUc  service  employment 
prohibition. 

No  funds  available  under  titles  I.  II- 
A.  II-C.  or  III-A  of  the  Act  may  be  used 
for  public  service  employment  (sections 
141(p)  and  314(d)(2)). 

§627.210    Nondiscrimination  and 
nonsectarian  activities. 

(a)(1)  Recipients,  SDA  grant 
recipients,  title  III  substate  grantees,  and 
other  subrecipicnts  shall  comply  with 
the  nondiscrimination  provisions  of 
section  167  of  the  Act. 

(2)  Nondiscrimination  and  equal 
opportunity  requirements  and 
procedures,  including  complaint 
processing  and  compliance  reviews,  are 
governed  by  the  provisions  of  29  CFR 
part  34  and  are  administered  and 
enforced  by  the  DOL  Directorate  of  Gvil 
Rights. 

(3)  Funds  may  be  used  to  meet  a 
recipient's  or  subrecipient's  obligation 
to  provide  physical  and  programmatic 
accessibility  and  reasonable 
accommodation  in  regard  to  the  JTPA 
program  as  required  by  Section  504  of 
the  Rehabilitation  Act' of  1973,  as 


amended,  and  the  Americans  with 
Disabilities  Act  of  1990. 

(b)  The  employment  or  training  of 
participants  in  sectarian  activities  is 
prohibited. 

§627.215    Retocatlon. 

(a)  No  funds  provided  under  the  Act 
shall  be  used,  or  proposed  for  use,  to 
encourage  or  to  induce  the  relocation  of 
an  establishment,  or  part  thereof,  that 
result  in  the  loss  of  employment  for  any 
employee  or  such  establi^ment  at  the 
original  location. 

(b)  For  120  days  after  the 
commencement  or  the  expansion  of 
commercial  operations  of  a  relocating 
establishment,  no  funds  provided  under 
this  Act  shall  be  used  for  customized  or 
skill  training,  on-the-job  training,  or 
compcmy-specific  assessments  of  job 
applicants  or  employees,  for  any 
relocating  establishment  or  part  thereof 
at  a  new.  or  expanded  location,  if  the 
relocation  of  such  establishment  or  part 
thereof  results  in  a  loss  of  employment 
for  any  employee  of  such  establishment 
at  the  original  location. 

(c)  For  the  purposes  of  this  section. 
relocating  establishment  means  a 
business  entity,  including  a  successor- 
in-interest,  which  is  moving  any 
operations  from  a  facihty  in  one  labor 
market  area  within  the  United  States 
and  its  territories  to  a  nevv  or  expanding^ 
facility  in  another  labor  market  area.  For 
the  purposes  of  this  section,  a  labor 
market  area  is  an  area  within  which 
individuals  can  readily  change 
emplo>Tnent  without  changing  their 
place  of  residence. 

(d)  Pre-award  review.  To  verify  that  an 
establishment  which  is  new  or 
expanding  is  not.  in  fact,  relocating 
employment  from  another  area, 
stemdardized  pre-award  review 
procedures  developed  by  the  State  shall 
be  completed  and  documented  jointly 
by  the  service  delivery  area  or  substate 
grantee  and  the  establishment  as  a 
prerequisite  to  JTPA  assistance.  The 
review  should  include  names  under 
which  the  establishment  does  business, 
including  successors-in-interest;  the 
name,  title,  and  address  of  the  company 
official  certifying  the  information;  the 
name  and  address  of  the  facility  in  the- 
other  geographic  location  which  is  being 
closed  or  from  which  business  is  being 
transferred;  a  statement  from  the 
employer  about  job  losses  at  that 
location;  the  nature  of  the  products  or  _ 
business  being  transferred;  the  dale  the 
facility  will  commence  or  expand 
operations,  and  whether  JTPA 
assistance  is  sought  in  connection  with 
past  or  impending  job  losses  at  other 
facilities. 


(e)  Violations  and  sanctions.  The 
Department  will  promptly  review  and 
take  appropriate  action  with  regard  to 
alleged  violations  of  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section. 
Procedures  for  the  investigation  and 
resolution  of  the  violations  are  provided 
for  under  subpart  F  of  this  part. 
Sanctions  and  remedies  are  provided  for 
imder  subpart  G  of  this  part. 

§627.220    Coordination  with  programs 
under  title  IV  of  the  Higher  Education  Act 
including  the  Pell  grant  program. 

(a)  Coordination.  Financial  assistance 
programs  under  title  IV  of  the  Higher 
Education  Act  of  1965.  as  amended 
(HEA)  (the  Pell  Grant  program,  the 
Supplemental  Education  Opportunity 
Grant  program,  the  Work-study 
program,  and  Federal  loan  programs 
such  as  Federal  Perkins  Loans.  Federal 
Stafford  Loans  and  Federal  Direct 
Stafford  Loans)  provide  student 
financial  aid  and  are  available  to  JTPA 
participants  enrolling  in  postsecondary 
level  education  programs.  SDA's  and 
title  in  SSG's  shall  establish 
coordination  ppocedures  and 
contractual  safeguards  to  ensure  that 
JTPA  funds  are  used  in  addition  to 
funds  otherwise  available  in  the  area 
and  are  coordinated  with  these  funding 
sources. 

(b)  Affordable  programs.  (1)  The  SDA 
shall  assist  the  participant  early  in  the 
objective  assessment,  as  appropriate,  to 
establish  ehgibiUty  for  Pell  Grants, 
student  loans  and  other  forms  of 
financial  aid. 

(2)  The  SDA  or  SSA  shall  record  in 
the  ISS  or  participant  record  the 
participant's  training-related  financial 
assistance  needs  and  the  mix  of  JTPA 
and  other  funds,  including  Pell  Grant 
funds  (sections  141(b),  107fb).  205(b) 
and  265(b)). 

(3)  The  SDA  shall  ensure,  to  the 
extent  practicable,  that  available 
Federal,  State,  and  local  resources  are 
coordinated  sufficiently  to  meet  the 
training  and  education-related  costs  of 
services,  so  that  the  participant  can 
afford  to  complete  the  agreed-upon 
program  successfully. 

(4)  Participants  shall  not  be  required 
to  apply  for  or  access  student  loans,  or 
incur  personal  debt  as  a  condition  of 
JTPA  participation. 

(c)  Information  sharing.  To  prevent 
duplication  of  funding  and  to  streamline 
the  tracking  of  the  participant's 
financial  needs  and  use  of  funds  when 
HEA,  title  rv  programs  are  involved, 
contracts  and  agreements  with 
educational  institutions  shall  require 
the  educational  institution's  financial . 
aid  officer  to  inform  the  SDA's/SSG's  of 
the  amounts  and  disposition  of  any 


HEA,  title  rv  awards  and  other  types  of 
financial  aid  to  each  JTPA  participant 
awarded  after  the  enrollment  of  the 
participant,  as  part  of  a  continuing, 
regular  information  sharing  process 
(section  141(b)). 


§627.225 
activities. 


Employment  generating 


(a)(1)  No  funds  available  under  the 
Act  shall  be  used  for  employment 
generating  activities,  economic 
development  activities,  investment  in 
revolving  loan  funds,  capitalization  of 
businesses,  investment  in  contract 
bidding  resource  centers,  or  similar 
activities. 

f  2)  No  funds  available  under  titles  1, 
n,  or  HI  of  the  Act  shall  be  used  for 
foreign  travel  for  employment 
generating  activities,  economic 
development  activities,  or  similar 
activities. 

(b)  JTPA  fiinds  may  be  used  for 
normal  employer  outreach  and  job 
development  activities  including,  but 
not  Umited  to:  contacts  with  potential 
employers  for  the  purpose  of  placement 
of  JTPA  participants;  participation  in 
business  associations  (such  as  chambers 
of  commerce);  JTPA  staff  participation 
on  economic  development  boards  and 
commissions,  and  work  with  economic 
development  agencies,  to  provide 
information  about  JTPA  and  to  assist  in 
making  informed  decisions  about 
community  job  training  needs; 
subscriptions  to  relevant  publications; 
general  dissemination  of  information  on 
JTPA'programs  and  activities;  labor 
market  siuT^eys;  and  development  of  on- 
the-job  training  (OJT)  opportunities,  as 
defined  in  §  627.240;  and  other 
allowable  JTPA  activities  in  the  private 
sector. 

§627.230    Displacement. 

(a)  No  ciurently  employed  worker 
shall  be  displaced  by  any  participant 
(including  partial  displacement  such  as 
a  reduction  in  the  hours  of  nonovertime 
work,  wages,  or  employment  benefits). 

(b)  No  participant  shall  be  employed 
or  job  opening  filled:  (1)  When  any 
other  individual  is  on  layoff  from  the 
same  or  any  substantially  equivalent 
job.  or 

(2)  When  the  employer  has  terminated 
any  regular  employee  without  cause  or 
otherwise  reduced  its  workforce  with 
the  intention  of  filling  the  vacancy  so 
created  by  hiring  a  participant  vvhose 
wages  are  subsidized  under  the  Act. 

(c)  Violations  and  sanctions.  The 
Department  will  promptly  review  and 
take  appropriate  action  with  regard  to 
alleged  violations  of  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section. 
Procedures  for  the  investigation  and 


resolution  of  violations  are  provided  for 
under  subpart  F  of  this  part.  Sanctions 
and  remedies  are  provided  for  under 
subpart  G  of  this  part. 

§  627.235    General  program  requirements. 

(a)  The  requirements  set  forth  in 
sections  141, 142  and  143  of  the  Act 
apply  to  all  programs  under  tides  1, 11, 
and  III  of  the  Act,  except  as  provided 
elsewhere  in  the  Act. 

(b)  Recipients  shall  ensure  that  an 
individual  enrolled  in  a  JTPA  program 
meets  the  requirements  of  section 
167(a)(5)  of  die  Act,  Section  3  of  the 
Military  Selective  Service  Act  (50  U.S.C. 
App.  453)  and  other  requirements 
applicable  to  programs  funded  under 
the  specific  section  or  tide  of  the  .^ct 
under  which  the  participant  is  enrolling 
(section  604). 

(c)  Recipients  shall  ensure  that 
individuals  are  eiu-olled  within  45  davs 
of  the  date  of  eligibility  determination 
or  a  new  eligibility  determination 
(including  new  application,  if 
necessary)  shall  be  made,  except  that 
eligible  simimer  program  applicants 
under  title  II-B  may  be  enrolled  within 
45  days  into  a  summer  youth  enrollee 
pool,  and  no  subsequent  eligibility 
determination  need  be  made  prior  to 
participation  during  the  period  of  that 
summer  program.  In  addition,  the  45- 
day  enrollment  requirement  shall  riot 
apply  for  individuals  who  have  a  valid 
certificate  of  continuing  efigibility 
under  the  title  III  program,  as  described 
in  §631.3  and  §631.53  of  Uiis  chapter. 

(d)  Programs  operated  under  titles  1. 
II,  and  III  of  the  Act  are  not  subject  to 
the  provisions  of  29  CFR  part  97, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments." 
e?(cept  as  otherwise  expficitly  prc)\  ided 
in  this  chapter. 

(e)  If  a  recipient  or  SDA  imposes  a 
requirement  that  is  in  addition  to  the 
provisions  of  the  Act  and  these 
regulations  relating  to  the 
administration  and  operation  of 
programs  funded  by  the  Act,  the 
recipient  or  SDA  shall  identify  the 
requirement  as  a  State-  or  SD.^-imp«ised 
requirement  (section  124). 

§  627.240    On-the-job  training. 

(-a)  General — (1)  On-the-job  trciiung 
(OJT)  means  training  by  an  employer  in  . 
the  private  or  public  sector  given  to  a 
participant  who,  after  objective 
assessment,  and  in  accordance  Uith  the 
ISS,  has  been  referred  to  and  hired  bv 
the  employer  following  the 
development  of  an  agreement  with  the 
employer  to  provide  occupational 
training  in  exchange  for  reimbursrnu  nt 
of  the  employer's  extraordinary  (  u^is. 
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On-the-job  training  occurs  while  the 
participant  is  engaged  in  productive 
work  which  provides  knowledge  and 
skills  essential  to  the  full  and  adequate 
performance  of  the  job. 

(2)  This  does  not  preclude  a 
participant  who  has  been  trained  by  one 
employer  from  ultimately  being  placed 
in  a  comparable  training-related 
position  with  another  employer. 

(3)  On-the-job  training  may  be 
sequenced  with  or  accompanied  by    - 
other  t>'pes  of  training  such  as 
classroom  training  or  literacy  training 

(b)  Duration  ofOfT.—W  OJT 
authorized  for  a  participant  shall  be 
limited  to  a  period  not  in  excess  of  that 
required  for  the  participant  to  acquire 
the  skills  needed  for  the  OJT  position. 
Except  as  described  in  paragraph  (b)  (3) 
of  this  section,  the  period  of 
reimbursement  to  the  employer  under 
an  OfT  agreement  shall  not  exceed  6 
months  of  training. 

(2)  The  e-month  duration  of  OfT  may 
be  expressed  as  a  number  of  hours, 
days,  or  weeks  the  participant  is 

■  expected  to  work  in  a  6-month  period  if 
the  participant  works  full-time. 

(3)  In  the  event  that  a  participant "s 
regular  employment  is  less  than  full- 
time  and  less  than  500  hours  of  OJT  has 
occurred  by  the  end  of  6  months,  that 
participant  may  remain  in  OJT  until  499 
hours  OJT  hours  have  occurred. 

(4)(i)  Recipients  shall  develop  policies 
and  procedures  for  determining  the 
average  training  duration  for 
occupations  including  to  reflect  an 
individual  participant's  need  for 
additional  training  time,  or  reduction  in 
training  time  to  reflect  the  individual 
participant's  partial  acquisition  of 
needed  skills.  (In  no  case  should  an 
individual  who  is  fully  skilled  in  an 
occupation  be  placed  in  OJT  in  that 
occupation.) 

(ii)  In  determining  the  average 
training  time,  consideration  should  be 
given  to  recognized  reference  materials, 
such  as  the  "Dictionary  of  Occupational 
Titles"  (DOT)  and  employer  training 
plans.  Such  materials  need  not  be 
limited  to  the  IX)T,  however. 

(5)  On-the-job  training  is  encouraged, 
but  not  required,  in  all  occupations  with 
significant  training  content,  particularly 
in  higher-skill  occupations  appropriate 
to  the  participant's  needs.  Training 
plans  may  be  developed  that  recognize 
the  full  duration  of  the  OJT  period 
necessary  for  the  full  and  adequate 
performance  of  the  job,  but  the  period 
of  reimbursement  may  not  exceed  the 
duration  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section. 

(f>)  When  the  OJT  jaeriod  in  a  given 
occupation  for  a  participant  for  whom 
the  ISS  identifies  OJT  as  appropriate 


varies  from  the  average  for  that 
occupation,  the  basis  for  the  veuiation 
shall  be  recorded  in  the  ISS. 

(c)  On-the-job  training  payments  to 
employers.  (1)  On-the-job  training 
payments  to  employers  are  deemed  to 
be  in  compensation  for  the 
extraordinary  costs  associated  with 
training  participants  and  in 
compensation  for  the  costs  associated 
with  the  lower  productivity  of  such 
participants.  Employers  shall  not  be 
required  to  document  such 
extraordinary  costs  or  lower 
productivity  (section  141(g)(1)). 

(2)(i)  On-the-job  training  payments  to 
employers  shall  not.  during  the  period 
of  such  training,  average  more  than  50 
percent  of  the  wages  paid  by  the 
employer  to  OJT  participants. 

(ii)  On-the-job  training  payments  to 
employers  may  be  based  upon 
scheduled  raises  or  regular  pay 
increases. 

(iii)  On-the-job  training  payments  may 
not  be  based  on  overtime,  shift 
differential,  premium  pay  and  other 
nonregular  wages  paid  by  the  employer 
to  participants. 

fiv)  On-the-job  training  payments  may 
not  be  based  upon  periods  of  time  such 
as  illness,  holidays,  plant  downtime  or 
other  events  in  which  no  training 
occurs. 

(3)  Employers  which  provide 
classroom  or  vestibule  training  to  meet 
the  specific  training  needs  of  JTPA 
participants  to  equip  them  with 
education  and  knowledge  necessary  to 
the  OJT  occupation  may  be  separately 
reimbursed  for  training  costs,  such  as 
instructors  and  training  material. 

(d)  On-the-job  training  agreements.  (1) 
Each  OJT  agreement  shall,  at  a 
minimum,  specify  the  occupation(s)  for 
which  training  is  to  be  provided,  the 
duration  of  the  training,  the  number  of 
participants  to  be  trained  in  each 
occupation,  wage  rates  to  be  paid,  the 
rate  of  reimbursement,  the  maximum 
amount  of  reimbursement,  a  job 
description  or  training  outline  that 
reflects  what  the  participant  will  learn, 
and  any  other  separate  classroom 
training  that  may  be  provided. 

(2)  The  agreement  shall  provide  that 
the  employer  will  maintain  and  make 
available  time  and  attendance,  payroll 
and  other  records  to  support  amounts 
reimbursed  under  OJT  contracts. 

(e)  Labor  standards.  OJT  participants 
shall  be  compensated  by  the  emplo>'er 
at  the  same  rates,  including  periodic 
increases,  as  similarly  situated 
employees,  but  in  no  event  less  than  the 
higher  of  the  minimum  wage  specified 
under  the  Fair  Labor  Standards  Act  of 
1938,  as  amended  or  the  applicable 
State  or  local  minimum  wage. 


Participants  must  receive  the  same 
benefits  and  have  the  same  working 
conditions  as  similarly  situated 
employees. 

(t)  Suitability  of  participants.  (l)Only 
those  participants  who  have  been 
assessed  and  for  whom  OJT  has  been 
determined  as  an  appropriate  activity  in 
the  participant's  ISS  may  be  referred  to 
an  employer  for  particif»ation  in  OJT. 

(2)  An  individual  referred  to  the  JTPA 
program  by  an  emplov-er  may  be 
enrolled  in  an  OJT  program  with  such 
employer  only  upon  completion  of  the 
objective  assessment  and  individual 
service  strategy  in  which  OJT  with  such 
employer  has  been  determined  to  be  an 
appropriate  activity  and  only  if  the 
employer  has  not  already  hired  such 
individual. 

(3) 'OJT  with  the  participant's 
previous  or  current  employer  in  the 
same,  a  similar,  or  an  upgraded  job  is 
not  permitted. 

(g)  Monitoring,  (l)  OJT  agreements 
shall  be  monitored  periodically  on-site 
by  the  entity  issuing  the  contract  to 
assure  that  the  validity  and  propriety  of 
amounts  claimed  for  reimbursement  are 
substantiated  by  payroll  and  time  and 
attendance  records  and  that  the  training 
is  being  provided  as  specified  in  the 
agreement. 

(2)  Brokering  contractors  shall 
conduct  on-site  monitoring  of  the  OJT 
employers  and  other  subcontractors  to 
verify  compliance  with  subcontract 
terms  before  making  payments. 

(3)  Nothing  in  this  paragraph  (g)  shall 
relieve  recipients  and  SDA's  from 
responsibility  for  monitoring 
expenditures  under  the  Act. 

(h)  Employer  eligibility.  (1 )  OJT 
agreements  shall  not  be  entered  into 
with  employers  which,  under  previous 
agreements,  have  exhibited  a  pattern  of 
failing  to  provide  OJT  participants  with 
continued  long-term  employment  as 
regular  employees  with  wages,  benefits 
and  working  conditions  at  the  same 
level  and  to  the  same  extent  as  similarly 
situated  employees.  This  prohibition 
does  not  apply  to  OJT  agreements  for 
youth  in  the  prograih  under  title  II-B 
who  are  returning  to  school 

(2)  Governors  snail  issue  procedures 
and  criteria  to  implement  the 
requirement  in  paragraph  {h)(l)  of  this 
section,  which  shall  specify  the 
duration  of  the  period  of  loss  of 
eligibility.  The  procedures  and  criteria 
shall  provide  that  situations  in  which 
OJT  participants  quit  voluntarily,  are 
terminated  for  cause,  or  are  released  due 
to  unforeseeable  changes  in  business 
conditions  will  not  necessarily  result  in 
termination  of  employer  eligibility. 

(i)  Brokered  OfT.  Each  agreement  with 
an  OJT  employer  that  is  written  by  a 
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brokering  omtractor  (not  written 
directfy  by  the  SDA/SSA  or  recipient) 
shall  specify  and  clearly  differentiate 
the  services  to  be  provided  by  the 
brokering  contractor  (including  but  not 
limited  to  outreach,  recruitment, 
training,  counseling,  assessment, 
placement,  monitoring,  and  foliowup),  - 
the  employer  and  other  agencies  and 
subcontractors,  including  services 
provided  with  or  without  cost  by  other 
agencies  or  subcontractors. 

(j)  Youth  OJT.  O^  conducted  under 
title  II-C  shall  meet  the  requirements  of 
subpart  H  of  part  628  of  this  chapter 
(628^04),  as  well  as  the  requirements  of 
this  section.  Where  OJT  is  provided  to 
youth  concurrently  enrolled  imder  titles 
n-B  and  H-C,  the  source  of  funding  for 
the  OJT  shall  govern  which 
reouirements  apply. 

(k)  Employment  and  employee  leasing 
agencies. 

(1)  Definition.  The  ienas  employment 
agency  and  employee  leasing  agency 
mean  an  employer  that  provides  regular, 
on-going  eraplojTnent  (i.e.,  not 
probationary,  temporary,  or  intermittent 
employment)  in  a  specific  occupation 
and,  for  a  fee,  plaoes«mpioyees  at  the 
worksite  of  an<^er  employer  to  perform 
work  for  such  employer. 

(2)  Employment  and  emplov-ee  leasing 
agencies  that  meet  the  other 
requirements  of  this  section  may  be 
eligible  for  OJT  agreements  when  the 
agreement  specifies  the  source  of 
training  and  specifies  that  the  payments 
are  for  the  extraordinary  training  costs 
of  the  entity  providing  the  training. 

§627.245    Work  experience. 

(a)  Definition.— Work  Experience 
means  a  short-term  or  part-time  training 
assignment  with  a  public  or  private 
nonprofit  organization  for  a  participant 
who  needs  assistance  in  becoming  - 
accustomed  to  basic  work  requirements. 
It  is  prohibited  in  the  private  for-profit 
sector. 

(b)  Suitability.  Woik  experience 
should  be  designed  to  promote  the 
development  of  good  work  habits  and 
basic  work  skills. 

(c)  Duration  of  work  experience. 
Participation  in  work  experience  shall 
be  for  a  reasonable  length  of  time,  based 
on  the  needs  of  the  participant  The 
duration  of  work  experience  shall  be 
recorded  in  the  participant's  ISS. 

(d)  Combination  wim  other  services. 
Work  experience  under  titles  II-A  and 
C  shall  be  accompanied  either 
concurrently  or  sequentially  by  other 
services  designed  to  increase  the  basic 
education  and/or  occupational  skills  of 
the  participant,  as  recorded  in  the  !SS. 

(e)  Work  experience  is  not  an 
allowable  activity  under  title  HI  of  the 


Act.  (Sections  204(b)  and  (c).  253la),  and 
264  (c)  and  (d).) 

1627.250   Intarstata  agreements. 

The  Secretary  hereby  grants  authority 
to  the  several  States  to  enter  into 
interstate  agreements  and  compacts  in 
accordance  with  section  127  of  the  Act 
and,  as  specified  in  § 627.420(g). 
Procurement. 

Subpart  C— Payments,  Supportive 
Services,  and  Benefits  and  WofMng 
Conditions 

$627,300    Scope  and  purpoae. 

This  subpart  sets  forth  requirements 
for  allowable  payments  to  JTPA 
participants  under  titles  I  and  II.  These 
include  needs-based  payments  under 
title  II,  incentive  and  bonus  payments 
under  title  II,  woci-based  training 
payments  under  title  II,  and  payments 
for  combined  activities  under  title  II. 
Requirements  for  supportive  services 
under  titles  I,  II,  and  HI,  including 
financial  assistance  and  needs-related 
payments,  are  also  included  in  this 
subpart.  This  subpart  also  sets  forth 
rules  for  benefits  and  working 
conditi<His  for  JTPA  participants.  These 
include  requirements  for  Compliance 
with  applicable  labor  laws;  workers' 
compensation  coverage  or  medicakand 
accident  insurance  where  there  is  no 
State  woikers'  compensation  coverage; 
and  working  conditions  n-hich  are  not 
detrimental  to  the  participant's  health 
and  safety. 

§  627.305    Payments. 

(a)(1)  General.  Allowable  types  of 
payments  which  may  be  made  to 
participants  are;  Needs-based  payments 
for  eligible  individuals  in  programs 
under  title  II;  incentive  and  bonus 
payments  for  pa;ticipants  in  title  II 
programs;  work-based  training 
payments  for  work  experience,  entry 
employment  experience,  internships 
and  other  work-based  training  activities; 
payments  for  participants  in  title  H-B 
activities;  and  training  payments  for 
combined  activities  in  title  II  programs. 
These  payments  shall  be  made  in 
accordance  with  para^phs  (b)  through 
(f)  of  this  section. 

(2)  A  participant  shall  receive  no 
payments  for  training  activities  in 
which  the  participant  fails  to  participate 
without  good  caxise  (section  142(a)(1)). 

(3)  The  SDA  shall  ensure  to  the  extent 
possible  that  similarly  situated 
participants  receive  similar  payments. 

(4)  Payments  to  participants,  broadly 
defined  for  this  subsection  as  all  funds 
distributed  to  participants  except  OJT 
wages,  shall  not  be  considered  as 
income  for  the  purposes  of  determining 


ehgibihty  for  and  the  amount  of  income 
transfer  and  in-kind  aid  furnished  under 
any  Federal  or  federally  assisted 
program  based  on  need,  other  than  as 
provided  under  the  Social  Securitv  Act 
(section  142(b)). 

(5)  The  SDA  is  responsible  for 
meeting  any  applicable  Internal 
Revenue  Service  and  Fair  Labor 
Standards  Act  requirements  (section 
142(a)(3)). 

(6)  An  SDA  may  set  fixed  levels  for 
any  non- wage  payment. 

ft>)  Needs-based  payments.  (1) 
Participants  in  programs  funded  tmdier 
title  II  may  receive  needs-based 
payments  when  such  payments  are 
necessary  to  enable  the  individual  to 
participate  in  training  programs. 
Payments  shall  be  made  in  accordance 
with  a  locally  developed  pobcy  which 
is  included  in  the  job  training  plan 
approved  by  the  Governor. 

(2)  The  individual  determination  of 
participants'  needs-based  payments  and 
the  amount  of  such  payments  shall  be 
based  upon  the  results  of  the  continuing 
objective  assessment  and  determined  in 
accordance  with  a  locally  developed 
policy.  The  provisions  and  amount  ol 
such  payments  shall  be  recorded  in  the 
ISS. 

(c)  Incentive  and  bonus  payments. 
Participants  in  programs  funded  under 
title  II  may  receive  incentive  and  bonus 
payments  based  on  their  attendance  and 
performance  in  accordance  with  a 
locally  developed  policy.  The  policy 
shall  be  described  in  the  job  training 
plan  approved  by  the  Governor  and 
shall  include  a  specification  of  the 
requirements  for  the  receipt  of  such 
payments  and  the  level  of  payments. 

(d)  Work-based  training  payments. 
Individuals  parti ciptating  in  work 
experience,  in  entry  employment 
experience  programs,  in  limited 
internships  for  youth  in  the  private 
sector,  or  in  other  work-based  training 
activities  under  title  Q  of  the  Act  may 
receive  work-based  training  payments 
which  may  be  wages. 

(e)  Summer  participants  may  receive 
training  payments  for  participation  in 
activities  under  title  II-B. 

(f)  Training  payments  for  combined 
activities.  For  title  II  programs, 
participants  in  one  of  the  activities 
described  in  paragraph  (d)  of  this 
section  for  which  work-based  training 
payments  are  payable  for  more  than  50 
percent  of  the  participant's  time, 
including  classroom  training,  may  also 
receive  training  payments  for  hours  of 
participation  in  classroom  training. 

§627.310    Supportive  services. 

(a)(1)  The  SDA  or  SSG  shall  develop 
a  policy  on  supportive  services  in 
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accordance  with  the  definition  at 
section  4(24)  of  the  Act.  This  policy 
shall  be  included  in  the  job  training 
plan  approved  by  the  Governor  (section 
4(24)).  Supportive  services  may  be 
provided  to  participants  through  in-kind 
or  cash  assistance,  or  by  arrangement 
with  another  human  service  agency 
when  necessary  to  enable  an  individual 
who  is  eUgible  for  training  under  a  JTPA 
assisted  program,  but  who  caimot  afford 
to  pay  for  such  services,  to  participate 
in  such  JTPA-assisted  program. 

(2)  hi  the  event  that  an  SDA  or  SSG 
adopts  a  policy  of  providing  a  fixed 
reimbursement  for  a  particular 
supportive  service  to  all  participants,  it 
shall,  as  part  of  its  policy,  state  the 
rationale  for  its  choice  and  the  fixed 
amounts  it  has  adopted.    ■ 

(b)  Limited  supportive  services  may 
be  provided  to  applicants  in  order  to 
permit  them  to  complete  the  application 
process. 

(c)  Necessary  supportive  services 
shall  be  recorded  in  a  participant's  ISS 
under  title  II  or  should  be  recorded  in 
a  participant's  individual  readjustment 
plan  under  title  HI.  When  supportive 
services  are  provided  in  accordance 
with  paragraph  (b)  of  this  section, 
information  on  any  supportive  service 
provided  may  be  maintained  for  future 
inclusion  in  an  ISS. 

(d)  The  SDA  or  SSG  shall  ensure,  to 
the  extent  possible,  that  similarly 
situated  participants  receive  similar 
supportive  services. 

(e)  For  title  II  participants,  necessary' 
supportive  services  (with  the  exception 
of  financial  assistance)  may  be  provided 
for  up  to  one  year  following  termination 
as  post-termination  or  followup  services 
(sections  4(24).  204(b)(2)(J).  and 
204(c)(4)).  For  title  III  participants,  the 
provisions  at  section  314(c)(15)  of  the 
Act  shall  apply. 

(f)  An  SDA  or  SSG  may  set  fixed 
levels  of  benefit  for  any  supportive 
service. 

(g)(1)  For  purposes  of  title  II.  financial 
assistance  is  defined  as  a  general 
supportive  service  payment  for  the 
purpose  of  retaining  participants  in 
training. 

(2)  Financial  assistance  payments  may 
be  considered  to  be  necessary  for 
participation  in  training  for  title  II 
participants,  i.e.,  a  separate,  individual 
determination  of  need  is  not  necessary. 

(h)  Needs-related  payments.  The 
requirements  pertaining  to  needs-related 
payments  provided  for  under  section 
315(b)  under  title  III  of  the  Act.  are 
described  in  part  631  of  this  chapter. 


§  627.31 5    Benefits  and  working 
conditions. 

(a)  In  the  development  and  conduct  of 
programs  funded  under  the  Act.  SDA's 
and  SSG's  shall  ensure  that  participants 
are  not  assigned  to  work  for  employers 
which  do  not  comply  with  applicable 
labor  laws,  including  wage  and  hour, 
occupational  health  and  safety,  and 
child  labor  laws  (29  CFR  part  570). 

(b)  "To  the  extent  that  a  State  workers' 
compensation  law  is  applicable, 
workers'  compensation  benefits  in 
accordance  with  such  law  shall  be 
available  with  respect  to  injuries 
suffered  by  participants.  Where  a  State's 
workers"  compensation  law  is  not 
applicable,  recipients  and  subrecipients 
shall  secure  insurance  coverage  for 
injuries  suffered  by  such  participants  in 
all  JTPA  work-related  activities.  Income 
maintenance  coverage  (e.g., 
contributions  for  unemployment     - 
compensation),  is  not  required  for 
participants  (section  143(a)(3)). 

(c)  Where  a  participant  is  engaged  in 
activities  not  covered  under  the 
Occupational  Safety  and  Health  Act  of 
1970.  as  amended,  the  participant  shall 
not  be  required  or  permitted  to  work,  be 
trained,  or  receive  services  in  buildings 
or  surroundings  or  under  working 
conditions  which  are  unsanitary, 
haz^dous,  or  dangerous  to  the 
participant's  health  or  safety.  A 
participant  employed  or  trained  for 
inherently  dangerous  occupations,  e.g., 
fire  or  police  jobs,  shall  be  assigned  to 
work  in  accordance  wixh  reasonable 
safety  practices  (section  143(a)(2)). 

Subpart  0 — Administrative  Standards 

§627.400    Scope  and  purpose. 

This  subpart  establishes  the 
administrative  and  financial  standards 
and  requirements  that  apply  to  funds 
received  under  the  Act. 

§  627.405    Grant  agreement  and  funding. 

(a)(1)  Pursuant  to  §627.200  of  this 
part  and  the  Governor/Secretary 
agreement,  each  program  year  there  will 
be  executed  a  grant  agreement  signed  by 
the  Governor  or  the  Governor's 
designated  representative  and  the 
Secretary'  or  the  Secretary's  designated 
representative  (Grant  Officer). 

(2)  The  grant  agreement  described  in 
paragraph  (a)(1)  of  this  section  shall  be 
the  basis  for  Federal  obligation  of  funds 
for  the  program  year  for  programs 
authorized  by  titles  I.  II.  and  III, 
including  any  title  III  discretionary 
projects  awarded  to  the  State,  and  such 
other  funds  as  the  Secretary  may  award 
under  the  grant. 

(b)  Funding.  The  Secretary  shall  allot 
funds  to  the  States  in  accordance  with 
sections  162,  202.  252.  262,  and  302  of 


the  Act.  The  Secretary  shall  obligate 
such  allotments  through  Notices  of 
Obligation. 

(c)  Pursuant  to  instructions  issued  by 
the  Secretary,  additional  funds  may  be 
awarded  to  States  for  the  purpose  of 
carrying  out  the  administrative  activities 
described  in  section  202(c)(1)(A)  when 

a  State  receives  an  amount  under  such 
section  that  is  less  than  $500,000 
(section  453(d)). 

(d)  Termination.  Each  grant  shall 
terminate  when  the  period  of 
availability  for  expenditure  (funding 
period),  as  specified  in  section  161(b)  of 
the  Act.  has  expired  and  shall  be  closed 
in  accordance  with  §  627.485.  of  this 
part,  Closeout. 

§  627.41 0    Reallotment  and  reallocation. 

(a)(1)  The  Governor  shall  reallocate 
title  II-A  and  II-C  funds  among  service 
delivery  areas  within  the  State  in 
accordance  with  the  provisions  of 
section  109(a)  of  the  Act.  The  amount  to 
be  reallocated,  if  any.  shall  be  based  on 
SDA  obligations  of  the  funds  allocated 
separately  to  each  SDA  for  title  II-A  or 
II-C  programs. 

(2)  The  Governor  shall  not  establish 
reallocation  requirements  that  are 
inconsistent  with  the  provisions  of 
section  109(a)  of  the  Act. 

(b)  The  Secretary  shall  reallot  title  II- 
A  and  II-C  funds  among  the  States  in 
accordance  with  the  provisions  of 
section  109(b)  of  the  Act.  The  amounts 
to  be  reallotted,  if  any.  shall  be  based  on 
State  obligations  of  the  funds  allotted 
separately  to  each  State  for  title  II-A  or 
II--C  programs,  excluding  funds  allotted 
under  section  202(c)(1)(D)  and  the 
State's  obligation  of  such  funds. 

(c)  Title  III  funds  shall  be  reallotted  by 
the  Secretary  in  accordance  with  section 
303  of  the  Act. 

§627.415    Insurance. 

(a)  General.  Each  recipient  and 
subrecipient  shall  follow  its  normal 
insurance  procedures  except  as 
otherwise  indicated  in  this  section  and 
§627.465,  Property  Management 
Standards. 

(b)  DOL  assumes  no  liability  with 
respect  to  bodily  injury,  illness,  or  any 
other  damages  or  losses,  or  with  respect 
to  any  claims  arising  out  of  any  activity 
under  a  JTPA  grant  or  agreement 
whether  concerning  persons  or  property 
in  the  recipient's  or  any  subrecipient's 
organization  or  that  of  any  third  party 

§627.420    Procurement. 

(a)  General.  (1)  For  purposes  of  this 
section,  the  term  procurement  means 
the  process  which  leads  to  any  award  of 
JTPA  fimds. 

(2)  The  Governor,  in  accordance  with 
the  minimum  requirements  established 


in  this  section,  shall  prescribe  and 
implement  prociuement  standards  to 
ensure  fiscal  accountabihty  and  prevent 
waste,  fraud,  and  abuse  in  programs 
administered  under  this  Act 

(3)  When  procuring  property  and 
services,  a  State  shall  follow  the  same 
policies  and  procedures  it  uses  for 
procurements  from  its  non-Federal 
funds,  provided  that  the  Stale's 
procurement  procedures  also  comply 
with  the  minimum  requirements  of  this 
section. 

(4)  Each  subrecipient  shall  use  its 
own  procurement  procedures  which 
reflect  applicable  Slate  and  local  laws 
and  regulations,  provided  that  the 
subrecipient's  procurement  procedures 
also  comply  with  the  requirements  of 
this  section  and  the  standards 
established  by  the  Governor,  pursuant  to 
paragraph  (a)(2)  of  this  section. 

(5)  States  and  subrecipients  shall  not 
use  funds  provided  under  JTPA  to 
duplicate  facilities  or  services  available 
in  the  area  (with  or  without 
reimbursement)  from  Federal,  State,  or 
local  sources,  unless  it  is  demonstrated 
that  the  JTPA-funded  alternative 
services  or  facilities  would  be  more 
effective  or  more  likely  to  achieve 
performance  goals  (sections  107(b)  and 
141(h)). 

(6)  Awards  are  to  be  made  to 
responsible  organizations  possessing  the 
demonstrated  ability  to  perform 
successfully  under  the  terms  and 
conditions  of  a  proposed  subgrant  or 
contract.  A  determination  of 
demonstrated  abihty  shall  be  done  in 
accordance  with  the  requirements 
contained  in  §  627.422  (b)  and  (d). 

(b)  Competition.  (1)  Each  State  and 
subrecipient  shall  conduct 
procurements  in  a  manner  which 
provides  fiill  and  open  competitiorL 
Some  of  the  situations  considered  to  be 
restrictive  of  competition  include,  but 
are  not  limited  to: 

(i)  Placing  unreasonable  requirements 
on  firms  or  organizations  in  order  for 
them  to  qualify  to  do  business; 

(ii)  Requiring  unnecessary  experience 
and  excessive  bonding; 

(iii)  Noncompetitive  pricing  practices 
between  firms  or  organizations  or 
between  affiliated  companies  or 
organizations; 

(iv)  Noncompetitive  awards  to 
consultants  that  are  on  retainer 
contracts; 

(v)  Organizational  conflicts  of  interest; 

(vi)  Specifying  only  a  "brand  name" 
product  instead  of  allowing  "an  equal" 
product  to  be  offered  and  describing  the 
performance  of  other  relevant 
requirements  of  the  procurement; 

(vii)  Overly  restrictive  specifications; 
and 


(viii)  Any  arbitrary  action  in  the 
procurement  process. 

(2)  Each  State  and  subredpienf  shall 
have  written  procedures  for 
procurement  transactions.  These 
procedures  shall  ensure  that  all 
solicitations: 

(i)  Incorporate  a  dear  and  accurate 
description  of  the  technical 
requirements  for  the  material,  product, 
or  service  to  be  procured  (including 
quantities).  Such  description  shall  not, 
in  competitive  procurements,  contain 
features  which  tmduly  restrict 
competition;  and 

(iij  Identify  all  requirements  which 
the  offerors  must  fulfill  and  all  other 
factors  to  be  used  in  evaluating  bids  or 
proposals. 

(3)  Each  State  and  subrecipient  shall 
ensure  that  all  prequalified  Lists  of 
persons,  firms,  or  other  organizations 
which  are  used  in  acquiring  goods  and 
services  are  current  and  include 
sufficient  numbers  of  qualified  sources 
to  ensure  maximum  open  and  free 
competition. 

(c)  Conflict  of  interest.  (1)  Each 
recipient  and  subrecipient  shall 
maintain  a  written  code  of  standards  of 
conduct  governing  the  performance  of 
persons  engaged  in  the  award  and 
administration  of  JTPA  contracts  and 
sut^ants.  To  the  extent  permitted  by 
State  or  local  law  or  regulation,  such 
standards  of  conduct  v*iil  provide  for 
penalties,  sanctions,  or  other 
disciphnary  actions  for  violations  of 
such  standards  by  the  awarding 
agency's  officers,  employees,  or  agents, 
or  by  awardees  or  their  agents. 

{2}  Staff  conflict  of  interest.  Each 
recipient  and  subrecipient  shall  ensure 
that  no  individual  in  a  decisionmaking 
capacity  shall  engage  in  any  activity, 
including  participation  in  the  selection, 
award,  or  administration  of  a  subgrant 
or  contract  supported  by  JTPA  funds  if 
a  conflict  of  interest,  real  or  apparent, 
would  be  involved. 

(3)  PIC  conflict  of  interest,  (i)  A  PIC 
member  shall  not  cast  a  vote,  nor 
participate  in  any  decisionmaking 
capacity,  on  the  provision  of  services  by 
such  member  (or  any  organization 
which  that  member  directly  represents), 
nor  on  any  matter  which  would  provide 
any  direct  financial  benefit  to  that 
member. 

(ii)  Neither  membership  on  the  PIC 
nor  the  receipt  of  JTPA  funds  to  provide 
training  and  related  services  shall  be 
construed,  by  itself,  to  violate 
provisions  of  section  141(f)  of  the  Act  or 
§627.420. 

(4)  A  conflict  of  interest  under 
paragraphs  (c)  (2)  and  (3)  of  this  section 
would  arise  when: 

(i)  The  individual. 


(ii)  Any  member  of  the  individual's 
immediate  family, 
(iii)  The  individual's  partner,  or 
(iv)  An  organization  which  employs, 
or  is  about  to  employ,  any  of  the  above, 
has  a  financial  or  other  interest  in  the 
firm  or  organization  selected  for  av»ard 
(5)  The  officers,  employees,  or  agents 
of  the  agency  and  PIC  members  making 
the  award  will  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  awardees. 
potential  awardees,  or  parties  to 
subagreements.  States  and  subrecipients 
may  set  minimum  rules  where  the 
financial  interest  is  not  substantial  or 
the  gift  is  an  unsolicited  item  of 
nominal  intrinsic  value. 

(d)  Methods  of  procurement.  (1)  Each 
State  and  subrecipient  shall  use  one  of 
the  following  methods  of  procurement, 
as  appropriate  for  each  procurement 
action: 

(i)  Small  putx:hase  procedures — 
simple  and  informal  procurement 
methods  for  securing  services,  supplies, 
or  other  property  that  do  not  cost  more 
than  $25,000  in  the  aggregate. 
Recipients  and  subrecipients  shall  not 
break  down  one  purchase  into  several 
purchases  merely  to  be  able  to  use  small 
purchase  procedures.  The  Governor 
shall  establish  standards  for  small 
purchase  procedures  to  ensure  that 
price  or  rate  quotations  will  be 
documented  from  an  adequate  number 
of  qualified  sources. 

(ii)  Sealed  bids  (formal  advertising}— 
bids  are  publicly  soficited  procurements 
for  which  a  firm-fixed-price  award 
(lump  sum  or  unit  price)  or  other  fixed- 
price  arrangement  is  awarded  to  the 
responsible  bidder  wrhose  bid, 
conforming  with  all  the  material  terms 
and  conditions  of  the  invitation  forbids, 
is  tile  lowest  in  price.  The  Governor 
shall  establish  standards  for  sealed  bids 
which  include  requirements  that 
invitations  for  bids  be  publicly 
advert i'^ed,  and  thai  bids  be  sobcited 
froiii  an  adequate  number  of 
organizations. 

(iii)  Competitive  proposals — normally 
conducted  with  more  than  one  source 
submitting  an  offer  and  either  a  fixed- 
price  or  cost-reimbursement  type  award 
is  made.  The  t!iovemor  shall  establish 
standards  for  competitive  proposals 
which  include  requirements  for  the 
establishment  of  a  documented 
methodology  for  technical  evaluations 
and  award  to  the  responsible  offeror 
whose  proposals  are  most  advantageous 
to  the  program  with  price,  technical, 
and  other  factors  considered. 

(iv)  Noncom.petitive  proposals  (sole 
source} — procurement  through 
solicitation  of  a  proposal  from  only  one 
source,  the  funding  of  an  unsolicited 
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proposal,  or  when,  after  solicitation  of  a 
number  of  sources,  competition  is 
determined  inadequate.  Each  State  and 
subrecipient  shall  minimize  the  use  of 
sole  source  procurements  to  the  extent 
practicable,  but  in  every  case  the  use  of 
sole  source  procurements  shall  be 
justified  and  documented.  On-the-job 
training  (OJT)  awards  (except  OJT 
brokering  awards,  which  shall  be 
selected  competitively)  and  the 
enrollment  of  individual  participants  in 
classroom  training  may  be  sole  sourced. 
For  all  other  awards,  procurement  by 
noncompetitive  proposals  may  be  used 
only  when  the  award  is  infeasible  under 
small  purchase  procedures,  sealed  bids, 
or  competitive  proposals  and  one  of  the 
following  circumstances  applies: 

(A)  The  item  or  service  is  available 
only  from  a  single  source; 

(B)  The  pubUc  exigency  or  emergency 
need  for  the  item  or  service  does  not 
permit  a  delay  resulting  from 
competitive  solicitation; 

(C)  For  SDAs.  SSGs  and  subrecipients, 
the  awarding  agency  authorizes 
noncompetitive  proposals;  for  States, 
the  noncompetitive  proposal  is 
approved  through  the  State's  normal 
sole  source  approval  process; 

(D)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate; 

(2)  Pass  Tbroughs— The  procurement 
rules  do  not  apply  to  pass  throughs  of 
monies  from  any  unit  of  State  or  local 
government  (or  SDA  or  SSG 
administrative  entities)  to  other  such 
units,  such  as  a  local  educational  agency 
or  public  housing  authority.  To  qualify 
as  a  pass  through,  the  receiving  entity 
must  either  further  pass  through  the 
monies  to  another  such  entity  or 
procure  services  in  accordance  with  the 
procurement  rules. 

(e)  Cost  or  price  analysis.  (1)  Each 
recipient,  in  accordance  with  the 
minimum  requirements  established  in 
this  section,  shall  establish  standards  on 
the  performance  of  cost  or  price 
analysis. 

(2)  Each  recipient  and  subrecipient 
shall  perform  a  cost  or  price  analysis  in 
connection  with  every  procurement 
action,  including  modifications  (except 
for  modifications  where  a  determination 
has  been  made  that  they  do  not  have  a 
monetary  impact).  The  method  and 
degreetof  analysis  depends  on  the  facts 
surrounding  the  particular  procurement 
and  pricing  situation.  At  a  minimum. 
the  awarding  agency  shall  make 
independent  estimates  before  receiving 
bids  or  proposals.  A  cost  analysis  is 
necessary  when  the  offeror  is  required 
to  submit  the  elements  of  the  estimated 
cost  (e.g.,  as  in  the  case  of  subrecipient 
relationships),  when  adequate  price 


Federal  Register  /  Vol.  59.  No.  170  /  Friday.  September  2.  1994  /  Rules  and  Regulations      45829 


competition  is  lacking,  and  for  sole 
source  procurements,  including 
modifications  or  change  orders.  A  price 
analysis  shall  be  used  when  price 
reasonableness  can  be  established  on 
the  basis  of  a  catalog  or  market  price  of 
a  commercial  product  sold  in 
substantial  quantities  to  the  general 
public  or  based  on  prices  set  by  law  or 
regulation  (including  situations 
involving  inadequate  price  competition 
and  sole  source  procurements  where  a 
price  analysis  may  be  used  in  lieu  of  a 
cost  analysis).  When  a  cost  analysis  is 
necessary  and  there  is  inadequate  price 
competition,  the  offeror  shall  certify  that 
to  the  best  of  its  knowledge  and  belief, 
the  cost  data  are  accurate,  complete,  and 
current  at  the  time  of  agreement  on 
price.  Awards  or  modifications 
negotiated  in  reliance  on  such  data 
should  provide  the  awarding  agency  a 
right  to  a  price  adjustment  to  exclude 
any  significant  sura  by  which  the  price 
was  increased  because  the  awardee  had 
knowingly  submitted  data  that  were  not 
accurate,  complete,  or  current  as 
certified. 

(3)  JTPA  procurements  shall  not 
permit  excess  program  income  (for 
nonprofit  and  governmental  entities)  or 
excess  profit  (for  private  for-profit 
entities).  If  profit  or  program  income  is 
included  in  the  price,  the  awarding 
agency  shall  negotiate  profit  or  program 
income  as  a  separate  element  of  the 
price  for  each  procurement  in  which 
there  is  no  price  competition  and  in  all 
cases  where  cost  analysis  is  performed. 
To  establish  a  fair  and  reasonable  profit 
or  program  income,  consideration  shall 
be  given  to: 

(i)  The  complexity  of  the  work  to  be 
performed; 

(ii)  The  risk  borne  by  the  awardee; 

(iii)  The  offeror's  investment; 

(iv)  The  amount  of  subcontracting/ 
subgranting; 

(v)  The  quality  of  the  offeror's  record 
of  past  performance; 

(vi)  Industry  profit  rates  in  the 
surrounding  geographical  area  for 
similar  work;  and 

(vii)  Market  conditions  in  the 
surrounding  geographical  area. 

(4)  Each  recipient  and  subrecipient 
may  charge  to  the  agreement  only  those 
costs  which  are  consistent  with  the 
allowable  cost  provisions  of  §  627.435  of 
this  part,  including  the  guidelines 
issued  by  the  Governor,  as  required  at 

§  627.435(1)  of  this  part. 

(5)  The  cost  plus  a  percentage  of  cost 
method  shall  not  be  used. 

(f)  Oversight.  (1)  Each  recipient  and 
subrecipient  shall  conduct  and 
document  oversight  to  ensure 
compliance  with  the  procurement 
standards,  in  accordance  with  the 


requirements  of  §  627.475  of  this  part. 
Oversight  and  monitoring. 

(2)  Each  recipient  and  subrecipient 
shall  maintain  an  administration  system 
which  ensures  that  vendors  and 
subrecipients  perform  in  accordance 
with  the  terms,  conditions,  and 
specifications  of  their  awards. 

(g)  Transactions  between  units  of 
government.  (1)  Except  as  provided  in 
paragraph  (g)(2)  of  this  section, 
procurement  transactions  between  units 
of  State  or  local  governments,  or  any 
other  entities  organized  principally  as 
the  administrative  entity  for  service 
delivery  areas  or  substate  areas,  shall  be 
conducted  on  a  cost  reimbursable  basis. 
Cost  plus  type  awards  are  not  allowable. 

(2)  In  the  case  of  procurement 
transactions  with  schools  that  are  a  part 
of  these  entities,  such  as  State 
universities  and  secondary  schools, 
when  tuition  charges  or  entrance  fees 
are  not  more  than  the  educational 
institution's  catalogue  price,  necessar>' 
to  receive  specific  training,  charged  to 
the  general  public  to  receive  the  same 
training,  and  for  training  of  participants, 
the  tuition  and/  or  entrance  fee  does  not 
have  to  be  broken  out  by  items  of  cost. 

(h)  Award  provisions.  Each  recipient 
and  subrecipient  agreement  shall: 

(1)  Clearly  specify  deliverables  and 
the  basis  for  payment;  and 

(2)  In  the  case  of  awards  to 
subrecipients,  contain  clauses  that 
provide  for: 

(i)  Compliance  with  the  ITPA 
regulations; 

(ii)  Assurance  of  nondiscrimination 
and  equal  opportunity  as  found  in  29 
CFR  34.20,  Assurance  required; 
duration  of  obligation;  covenants. 

(3)  In  the  case  of  awards  to  vendors, 
contain  clauses  that  provide  for: 

(i)  Access  by  the  recipient,  the 
subrecipient,  the  Department  of  Labor, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives  to  any  books, 
documents,  papers,  and  records 
(including  computer  records)  of  the 
contractor  or  subcontractor  which  are 
directly  pertinent  to  charges  to  the 
program,  in  order  to  conduct  audits  and 
examinations  and  to  make  excerpts, 
transcripts,  and  photocopies;  this  right 
also  includes  timely  and  reasonable 
access  to  contractor's  and 
subcontractor's  personnel  for  the 
purpose  of  interviews  and  discussions 
related  to  such  documents; 

(4)  In  the  case  of  awards  to  both 
subrecipients  and  vendors,  contain 
clauses  that  provide  for: 

(i)  Administrative,  contractual,  or 
legal  remedies  in  instances  where 
contractors/subgrantees  violate  or 
breach  agreement  terms,  which  shall 


provide  for  such  sanctions  and  penalties 
as  may  be  appropriate; 

(ii)  Notice  of  29  CFR  97.34 
requirements  pertaining  to  copyrights 
(agreements  which  involve  the  use  of 
copyrighted  materials  or  the 
development  of  copjTightable 
materials); 

(iii)  Notice  of  requirements  pertaining 
to  rights  to  data.  Specifically,  the 
awarding  agency  and  the  Department  of 
Labor  shall  have  unlimited  rights  to  any 
data  first  produced  or  deUvered  under 
the  agreement  (agreements  which 
involve  the  use/ development  of 
computer  programs/  applications,  or  the 
maintenance  of  databases  or  other 
computer  data  processing  program, 
including  the  inputing  of  data); 

(iv)  Termination  for  cause  and  for 
convenience  by  the  awarding  agency, 
including  the  manner  by  which  the 
termination  will  be  effected  and  the 
basis  for  settlement; 

(v)  Notice  of  awarding  agency 
requirements  and  regulations  pertaining 
to  reporting; 

(vi)  Audit  rights  and  requirements; 

(vii)  Payment  conditions  and  delivery 
terms; 

(viii)  Process  arid  authority  for 
agreement  changes;  and 

(ix)  Provision  against  assigmnent; 

(5)  The  Governor  may  establish 
additional  clauses,  as  deemed 
appropriate,  for  State  and  subrecipient    " 
procurements. 

(i)  Disputes.  (1)  The  Governor  shall 
ensiu-e  that  the  recipient  and  each 
subrecipient  have  protest  procedures  to 
handle  and  resolve  disputes  relating  to 
their  procurements.  A  protester  shall 
exhaust  all  administrative  remedies 
vnth  the  subrecipient  before  pursuing  a 
protest  at  a  higher  level. 

(2)  Violations  of  law  will  be  handled 
in  accordance  with  the  requirements 
contained  in  §  627.500(c). 

(j)  Each  recipient  and  subrecipient 
shall  maintain  records  sufficient  to 
detail  the  significant  history  of  a 
procurement.  These  records  shall 
include,  but  are  not  necessarily  limited 
to.  the  following:  rationale  for  the 
method  of  procurement,  selection  of 
agreement  type,  awardee  selection  or 
rejection,  and  the  basis  for  the 
agreement  price. 

§  627.422    Selection  of  service  providers. 

(a)  Service  providers  selected  under 
titles  I.  II.  and  ID  of  the  Act  shall  be 
selected  in  accordance  with  the 
provisions  of  section  107  of  the  Act. 
except  that  section  107(d)  shall  not 
apply  to  training  under  title  III. 

fb)  Consistent  with  the  requirements 
of  this  section,  the  Governor  shall 
establish  standards  to  be  followed  by 


recipients  and  subrecipients  in  making 
determinations  of  demonstrated 
performance,  prior  to  the  award  of  all 
agreements  under  titles  I.  II.  and  III  of 
the  Act.  These  standards  shall  comply 
with  the  requirements  of  this  section. 
§  627.420.  of  this  part,  Procurement,  and 
section  164(a)(3)  of  the  Act.  The 
standards  shall  require  that 
determinations  of  demonstrated 
performance  will  be  in  writing,  and 
completed  prior  to  the  award  of  an 
agreement. 

(c)  Each  recipient  and  subrecipient.  to 
the  extent  practicable,  shall  select 
service  providers  on  a  competitive  basis, 
in  accordance  with  the  standards 
established  in  §  627.420(b)  of  this  part. 
Procurement.  When  a  State,  SDA,  SSG, 
or  administrative  entity  determines  that 
services  other  than  intake  and  eligibility 
determination  will  be  provided  by  its 
own  staff,  a  determination  shall  be  made 
of  the  demonstrated  performance  of  the 
entity  to  provide  the  services.  This 
determination:  Shall  be  in  writing;  shall 
take  into  consideration  the  matters 
listed  in  paragraph  (d)  of  this  section; 
and  may,  if  appropriate,  he  documented 
and  described  in  Uie  Job  Training  Plan, 
GCSSP,  or  EDWAA  plan. 

(d)  Awards  are  to  be  made  to 
organizations  possessing  the 
demonstrated  abiUty  to  perform 
successfully  under  the  terms  and 
conditions  of  a  proposed  subgrant  or 
contract.  Where  comparable  proposals 
have  been  received  from  an  offeror 
which  has  demonstrated  performance 
and  a  high-risk  recipient/subrecipient, 
and  a  determination  has  been  made  that 
both  proposals  are  fundable,  the  award 
should  be  made  to  the  offeror  which  has 
demonstrated  performance,  unless  other 
factors  dictate  a  contrary  result. 
Determinations  of  demonstrated 
performance  shall  be  in  v^iting,  and 
take  into  consideration  such  matters  as 
whether  the  organization  has: 

(1)  Adequate  financial  resources  or 
the  ability  to  obtain  them; 

(2)  The  ability  to  meet  the  program 
design  specifications  at  a  reasonable 
cost,  as  well  as  the  ability  to  meet 
performance  goals; 

(3)  A  satisfactory  record  of  past 
performance  (in  job  training,  basic  skills 
training,  or.related  activities),  including 
demonstrated  quality  of  training; 
reasonable  drop-out  rates  bom  past 
programs;  where  applicable,  the  ability 
to  provide  or  arrange  for  appropriate 
supportive  services  as  specified  in  the 
ISS.  including  child  care;  retention  in 
employment;  and  earning  rates  of 
participants; 

(4)  For  title  II  programs,  the  ability  to 
provide  services  that  can  lead  to  the 
achievement  of  competency  standards 


for  participants  with  identified 
deficiencies; 

(5)  A  satisfactory  record  of  integritv. 
business  ethics,  and  fiscal 
accountability; 

(6)  The  necessary  organization, 
experience,  accounting  and  operational 
controls;  and 

(7)  The  technical  skills  to  perform  the 
work. 

(e)  In  selecting  service  providers  to 
deliver  services  in  a  service  delivery 
area/substate  area,  proper  consideration 
shall  be  given  to  community-based 
organizations  (section  107(a)).  These 
community-based  organizations, 
including  women's  organizations  with 
knowledge  about  or  experience  in 
nontraditional  training  for  women,  shall 
be  organizations  which  are  recognized 
in  the  commimity  in  which  they  are  to 
provide  services.  Where  proposals  are 
evenly  rated,  and  one  of  these  proposals 
has  been  submitted  by  a  CBO,  the  tie 
breaker  may  go  to  the  CBO. 

(f)  Appropriate  education  agencies  in 
the  service  delivery  area/substate  area 
shall  be  provided  the  opportunity  to 
pronde  educational  services,  unless  the 
administrative  entity  demonstrates  that 
alternative  agency(ies)  or  organize tion(s) 
would  be  more  effective  or  would  have 
greater  potential  to  enhance  the 
participants'  continued  educational  and 
career  grovrth  (section  107(c)).  Where 
proposals  are  evenly  rated,  and  one  of 
these  proposals  has  been  submitted  by 
an  educational  institution,  the  tie 
breaker  shall  go  to  the  educational 
institution. 

(g)  In  determining  demonstrated 
performance  of  institutions/ 
organizations  which  provide  training, 
such  performance  measures  as  retention 
in  training,  training  completion,  )ob 
placement,  and  rates  of  licensure  shall 
be  taken  into  consideration. 

(h)  Service  providers  under 
agreements  to  conduct  projects  under 
section  123(a)(2)  shall  be  selected  in 
accordance  with  the  requirements  of 
this  section. 

(i)  The  requirements  of  section 
204(d)(2)(B)  shall  be  followed  in 
entering  into  agreements  to  provide 
services  for  older  individuals  funded 
under  title  II,  part  A. 

(j)  Additional  requirements  for 
selection  of  service  providers  by 
substate  grantees  are  described  at 
section  313(b)(6)  of  the  Act  and  §631  52 
of  this  chapter. 

(k)  Amoimts  for  service  providers. 
Each  SDA/SSG  shall  ensure  that,  for  all 
services  provided  to  participants 
through  contracts,  grants,  or  other 
agreements  with  a  service  provider, 
such  contract,  grant,  or  agreement  shall 
include  appropriate  amounts  necessary 
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for  administration  and  supportive 
services  (section  108(b)(5)). 

(1)  When  a  State.  SDA  or  SSG  has  a 
policy  of  awarding  additional  points  to 
proposals  received  from  such 
organizations  as  minority  business 
enterprises  and  women-owned 
businesses,  and  this  policy  is  generally 
applicable  to  its  other  funds,  the  State. 
SDA  or  SSG  may  apply  this  policy  to 
the  JTPA  funds. 

§  627.423    Funding  restrictions  for  "high- 
risk"  recipients  and  sut>recipients. 

(a)  A  recipient  or  subrecipient  may  be 
considered  "high-risk"  if  an  awarding 
agency  determines  that  the  recipient  or 
subrecipient  is  otherwise  responsible, 
but: 

(1 )  Has  a  history  of  unsatisfactory 
performance; 

(2)  Is  not  financially  stable; 

(3)  Has  a  management  system  which 
does  not  meet  the  management 
standards  set  forth  in  this  part;  or 

(4)  Has  not  conformed  to  teTms  and 
conditions  of  a  previously  awarded 
grant  or  subgrant. 

(b)  If  the  awarding  agency  determines 
that  an  award  will  be  made  to  a  "high- 
risk"  recipient  or  subrecipient,  then 
special  funding  restrictions  that  address 
the  "high-risk"  status  may  be  included 
in  the  award.  Funding  restrictions  may 
include,  but  are  not  Umited  to: 

(1)  Payment  on  a  reimbursement 
basis; 

(2)  Requiring  additional  and/or  more 
detailed  financial  or  performance 
reports; 

(3)  Additional  monitoring; 

(4)  Requiring  the  recipient  or 
subrecipient  to  obtain  specific  technical 
or  management  assistance;  and/or 

(5)  Establishing  additional  prior 
approvals. 

(c)  If  an  awarding  agency  decides  to 
impose  such  funding  restrictions,  the 
awarding  official  will  notif>'  the 
recipient  or  subrecipient  as  early  as 
possible,  in  writing,  of: 

(1)  The  nature  of  the  fiinding 
restrictions; 

(2)  The  reason(s)  for  imposing  them; 
(.i)  The  corrective  actions  which  must 

be  taken  before  they  will  be  removed 
and  the  time  allowed  for  completing  the 
corrective  actions;  and 

(4)  The  method  of  requesting 
reconsideration  of  the  restrictions 
imposed. 

§  627.424    Prohibition  of  subawards  to 
debarred  and  suspended  parties. 

(a)  No  recipient  or  subrecipient  shall 
make  any  awards  or  permit  any  awards 
at  any  tier  to  any  party  which  is 
debarred  or  suspended  or  is  otherwise 
excluded  from  or  ineligible  for 


participation  in  Federal  assistance 
programs  in  accordance  with  the 
Department  of  Labor  regulations  at  29 
era  part  98. 

(b)  Recipients  and  subrecipients  shall 
comply  with  the  applicable 
requirements  of  the  Department  of  Labor 
regulations  at  29  CFR  part  98. 

§  627.425    Standards  for  financial 
management  and  participant  data  systems. 

(a)(1)  General.  The  financial 
management  system  and  the  participant 
data  system  of  each  recipient  and 
subrecipient  shall  provide  federally 
required  records  and  reports  that  are 
imiform  in  definition,  accessible  to 
authorized  Federal  and  State  staff,  and 
verifiable  for  monitoring,  reporting, 
audit,  program  management,  and 
evaluation  purposes  (sections  165(a)(1) 
and  (2).  and  182). 

(2)  An  awarding  agency  may  review 
the  adequacy  of  the  financial 
management  system  and  participant 
data  system  of  any  recipient/ 
subrecipient  as  part  of  a  preaward 
review  or  at  any  time  subsequent  to. 
award. 

(b)  Financial  systems.  Recipients  and 
subrecipients  shall  ensure  that  their 
own  financial  systems  as  well  as  those 
of  their  subrecipients  provide  fiscal 
control  and  accounting  procedures  that 
are:  , 

(1)  In  accordance  with  generally 
accepted  accounting  principles 
applicable  in  each  State  including: 

(i)  Information  pertaining  to  subgrant 
and  contract  awards,  obligations, 
unobligated  balances,  assets,  habilities, 
expenditures,  and  income; 

(ii)  Effective  internal  controls  to 
safeguard  assets  and  assure  their  proper 
use; 

(iii)  A  comparison  of  actual 
expenditures  with  budgeted  amounts  for 
each  subgrant  and  contract; 

(iv)  Source  documentation  to  support 
accounting  records;  and 

(v)  Proper  charging  of  costs  and  cost 
allocation;  and 

(2)  Sufficient  to: 

(i)  Permit  preparation  of  required 
reports; 

(ii)  Permit  the  tracing  of  funds  to  a 
level  of  expenditure  adequate  to 
e;>tabUsh  that  funds  have  not  been  used 
in  violation  of  the  applicable 
restrictions  on  the  use  of  such  funds; 

(iiij  As  required  by  section  165(g), 
permit  the  tracing  of  program  income, 
potential  stand-in  costs  and  other  funds 
that  are  allowable  except  for  funding 
limitations,  as  defined  in  §  627.480(f)  of 
this  part.  Audits;  and 

(iv) Demonstrate  compliance  with  the 
matching  requirement  of  section 
123(b)(2). 


(c)  Applicant  and  participant  data 
systems.  Each  recipient  and 
subrecipient  shall  ensuTe  that  records 
are  maintained: 

(1)  Of  each  applicant  for  whom  an 
application  has  been  completed  and  a 
formal  determination  of  eligibility  or 
ineligibility  made; 

(2)  Of  each  participant's  enrolhnent  in 
a  JTPA-funded  program  in  sufficient 
detail  to  demonstrate  compliance  with 
the  relevant  eligibility  criteria  attending 
a  particular  activity  and  with  the 
restrictions  on  the  provision  and 
duration  of  services  and  specific 
activities  imposed  by  the  Act;  and 

(3)  Of  such  participant  information  as 
may  be  necessary  to  develop  and 
measure  the  achievement  of 
performance  standards  established  by 
the  Secretary. 

§627.430    Grant  payments. 

(a)  Except  as  provided  in  paragraph 
(h)(2)  of  this  section,  JTPA  grant 
payments  shall  be  made  to  the  Governor 
in  accordance  with  the  Cash 
Management  Improvement  Act  of  1990 
(31  U.S.C.  6501,  et  seq.).  Department  of 
Treasury  regulations  at  31  CFR  part  205. 
and  the  State  Agreement  entered  into 
with  the  Department  of  the  Treasury. 

(b)  Basic  standard.  Except  as  provided 
in  paragraphs  (d)  and  (e)  of  this  section, 
each  recipient  and  subrecipient  shall  be 
paid  in  advance,  provided  it 
demonstrates  the  willingness  and  ability 
to  limit  advanced  funds  to  the  actual 
immediate  disbursement  needs  in 
carrying  out  the  JTPA  program. 

(c)  Advance  payments.  To  the 
maximum  extent  feasible,  each 
subrecipient  shall  be  provided  advance 
payments  via  electronic  funds  transfer, 
following  the  procedures  of  the 
awarding  agency. 

(d)  Reimbursement.  (1) 
Reimbursement  is  the  preferred  method 
when  the  requirements  in  paragraph  (b) 
of  this  section  are  not  met. 

(i)  Each  recipient  shall  submit 
requests  for  reimbursement  in 
accordance  with  the  provisions  at  31 
CFR  part  205. 

(ii)  Each  subrecipient  shall  submit 
requests  for  reimbursement  in 
accordance  with  requirements 
established  by  the  awarding  agency. 

(2)  Each  subrecipient  shall  be  paid  as 
promptly  as  possible  after  receipt  of  a 
proper  request  for  reimbursement. 

(e)  Working  capital  advance 
pay7npnts.  If  a  subrecipient  cannot  meet 
the  criteria  for  advance  pajTnents 
described  in  paragraph  (b)  of  this 
section,  and  the  awarding  agency  has 
determined  tiiat  reimbursement  is  not 
feasible  because  the  subrecipient  lacks 
sufficient  working  capital,  the  awarding 


agency  may  provide  cash  on  a  working 
capital  advance  payment  basis.  Under 
this  procedure,  the  awarding  agency 
shall  advance  cash  to  the  subrecipient  to 
cover  its  estimated  disbursement  needs 
for  an  initial  period,  generally  geared  to 
the  subrecipient's  disbursing  cycle.  In 
no  event  may  such  an  advance  exceed 
20  percent  of  the  award  amount. 
Thereafter,  the  awarding  agency  shall 
reimburse  the  subrecipient  for  its  actual 
cash  disbursements.  The  working 
capital  advance  method  of  payment 
shall  not  be  used  by  recipients  or 
subrecipients  if  the  reason  for  using 
such  method  is  the  imwillingness  or 
inability  of  the  recipient  or  subrecipient 
to  provide  timely  advances  to  the 
subrecipient  to  meet  the  subrecipient's 
actual  cash  disbursements. 

(f)  Effect  of  program  income,  refunds, 
and  audit  recoveries  on  payment.  Each 
recipient  and  subrecipient  shall 
disburse  cash  received  as  a  result  of 
program  income,  rebates,  refunds, 
contract  settlements,  audit  recoveries, 
and  interest  earned  on  such  funds 
before  requesting  additional  cash 
payments. 

(g)  Cash  depositories.  (1)  Consistent 
with  the  national  goal  of  expanding  the 
opportunities  for  minority  business 
enterprises,  each  recipient  and 
subrecipient  is  encouraged  to  use 
minority-owned  banks  (a  bank  which  is 
at  least  50  percent  ouTied  by  minority 
group  members).  Additional 
information  may  be  obtained  from  the 
Minority  Business  Development 
Agency,  Department  of  Commerce. 
Washington,  EX:  20230. 

(2)  A  recipient  or  subrecipient  shall 
not  be  required  to  maintain  a  separate 
bank  account  but  shall  separately 
account  for  Federal  funds  on  deposit. 

(h)  Interest  earned  on  advances.  (1) 
An  interest  liability  shall  accrue  on 
advance  payments  between  Federal 
agencies  and  State  governments,  as 
provided  by  the  Cash  Management 
Improvement  Act  (31  U.S.C.  6501,  et 
seq.)  and  implementing  regulations  at 
31  CFR  part  205. 

(2)  Each  recipient  and  subrecipient 
shall  account  for  interest  earned  on 
advances  of  Federal  fimds  as  program 
income,  as  provided  at  §  627.450  of  this 
part.  Program  income. 

§  627.435    Cost  principles  and  allowable 
costs. 

(a)  General.  To  be  allowable,  a  cost 
shall  be  necessary  and  reasonable  for 
the  proper  and  efficient  administration 
of  the  program,  be  allocable  to  the 
program,  and,  except  as  provided 
herein,  not  be  a  general  expense 
required  to  carry  out  the  overall 
responsibilities  of  the  Governor  or  a 


governmental  subrecipient.  Costs 
charged  to  the  program  shall  be 
accorded  consistent  treatment  through 
application  of  generally  accepted 
accounting  principles  appropriate  to  the 
JTPA  program,  as  determined  by  the 
Governor. 

(b)  Whether  a  cost  is  charged  as  a 
direct  cost  or  as  an  indirect  cost  shall  be 
determined  in  accordance  with  the 
descriptions  of  direct  and  indirect  costs 
contained  in  the  OMB  Circulars 
identified  in  DOL's  regulations  at  29 
CFR  97.22(b). 

(c)  Costs  allocable  to  another  Federal 
grant,  JTPA  program,  or  cost  category 
may  not  be  shifted  to  a  JTPA  grant, 
subgrant,  program,  or  cost  category  to 
overcome  fund  deficiencies,  avoid 
restrictions  imposed  by  law  or  grant 
agreements,  or  for  other  reasons. 

(d)  Applicable  credits  such  as  rebates, 
discounts,  refunds,  and  overpayment 
adjustments,  as  well  as  interest  earned 
on  any  of  them,  shall  be  credited  as  a 
reduction  of  costs  if  received  during  the 
same  funding  period  that  the  cost  was 
initially  charged.  Credits  received  after 
the  funding  period  shall  be  returned  to 
the  Department  as  provided  for  at 

§  627.490(b). 

(e)  The  following  c6sts  are  not 
allowable  charges  to  the  JTPA  program: 

(1)  Costs  of  fines  and  pjenalties 
resulting  from  violations  of,  or  failure  to 
comply  with,  Federal,  State,  or  local 
laws  and  regulations; 

(2)  Back  pay,  unless  it  represents 
additional  pay  for  JTPA  services 
performed  for  which  the  individual  was 
underpaid; 

(3)  Entertainment  costs; 

(4)  Bad  debts  expense; 

(5)  Insurance  policies  offering 
protection  against  .debts  established  by 
the  Federal  Government; 

(6)  Contributions  to  a  contingency 
reserve  or  any  similar  provision  for 
unforeseen  events; 

(7)  Costs  prohibited  by  29  CFR  part  93 
(Lobbying  Restrictions)  or  costs  of  any 
salaries  or  expenses  related  to  any 
activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  of  the  United  States;  and 

(8)  Costs  of  activities  prohibited  in 
§627.205,  Public  service  emplpyhient 
prohibition;  §627.210, 
Nondiscrimination  and  nonsectarian 
activities;  §627.215,  Relocation; 
§627.225,  EmplovTnent  generating 
activities;  and  §627.230,  Displacement, 
of  this  part. 

(f)(1)  The  cost  of  legal  expenses 
required  in  the  administration  of  grant 
programs  is  allowable.  Legal  expenses 
include  the  expenses  incurred  by  the 
JTPA  system  in  the  establishment  and 
maintenance  of  a  grievance  system, 


including  the  costs  of  hearings  and 
appeals,  and  related  expenses  such  as 
lawyers'  fees.  Legal  expenses  does  not 
include  costs  resulting  from,  and  after, 
the  grievance  process  such  as  fines  anH 
penalties,  which  are  not  allowable,  and 
settlement  costs,  which  are  allowable  to 
the  extent  that  such  costs  included  in 
the  settlement  would  have  been 
allowable  if  charged  to  the  JTPA 
program  at  the  time  they  were  incurred 

(2)  Legal  services  furnished  by  the 
chief  legal  officer  of  a  State  or  local 
government  or  staff  solely  for  the 
purpose  of  discharging  general 
responsibilities  as  a  legal  officer  are 
unallowable. 

(3)  Legal  expenses  for  the  prosecution 
of  claims  against  the  Federal 
Government,  including  appeals  to  an 
Administrative  Law  Judge,  are 
unallowable. 

(g)  Costs  of  travel  juid  incidental 
expenses  incurred  by  volunteers  are 
allowable  provided  such  costs  are 
incurred  for  activities  that  are  generallv 
consistent  with  section  204(c)(6)  of  the 
Act. 

(h)  Contributions  to  a  reserve  for  a 
self-insurance  program,  to  the  extent 
that  the  type  and  extent  of  coverage  and 
the  rates  and  premiums  would  have 
been  allowed  had  insurance  been 
purchased  to  cover  the  risks,  are 
allowable. 

(i)  The  Governor  shall  prescribe  and 
implement  guidelines  on  allowable 
costs  for  SDA,  SSG,  and  statewide 
programs  that  are  consistent  with  the 
cost  principles  and  allowable  costs 
provisions  of  paragraphs  (a)  through  (h) 
of  this  section  and  that  include,  at  a 
minimum,  provisions  that  specify  the 
extent  to  which  the  following  cost  items 
are  allowable  or  imallowable  JTPA  costs 
and,  if  allowable,  guidelines  on 
conditions  or  the  extent  of  allowability, 
documentation  requirements,  and  any 
prior  approval  requirements  applicable 
to  such  cost  items: 

(1)  Compensation  for  personal 
ser\'ices  of  staff,  including  wages, 
salaries,  supplementary  compensation, 
and  fringe  benefits; 

(2)  Costs  incurred  by  the  SJTCC. 
HRIC,  PlC's,  and  other  advisory  councils 
or  committees; 

(3)  Advertising  costs; 

(4)  Depreciation  and/or  use 
allowances; 

(5)  Printing  and  reproduction  costs; 

(6)  Interest  expense; 

(7)  Expenditures  for  transportation 
and  travel; 

^8)  Payments  to  OJT  employers, 
training  institutions,  and  other  vendors; 

(9)  Fees  or  profits; 

(10)  Insurance  costs,  including 
insurance  coverage  for  injuries  suffen-ii 
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b\  participants  who  are  not  covered  by 
existing  workers'  compensation,  and 
personal  liability  insurance  for  PIC 
members; 

(11)  AcQuisitioDS  of  capital  assets; 

(12)  Building  space  costs,  incliiduig 
rent,  repairs,  and  alterations; 

(13)  Pre-agreement  costs; 

(14)  Fund-raising  activities; 

(15)  Professional  services,  including 
organizational  management  studies 
conducted  by  outside  individuals  or 
firms;  and 

(16)  Taxes. 

§627.440    aassification  Of  costs. 

(a)  Allowable  costs  for  programs 
under  title  II  and  title  III  shall  be 
charged  (allocated)  to  a  particular  cost 
objective/categor>'  to  the  extent  that 
benefits  are  received  by  such  cost 
(jbjective/category.  Joint  and  similar 
types  of  costs  may  be  charged  initially 
to  a  cost  pool  used  for  the  accumulation 
of  such  costs  pending  distribution  in 
due  course  to  the  ultimate  l>rnefitting 
cost  objective/categorv'.  The 
classification  of  costs  for  programs 
under  title  III  of  the  Act  are  set  forth'  at 
§631.13  of  this  chapter.  Classifuuilion  of 
costs  at  State  and  substate  levels. 

(b)  For  State-administered  programs 
under  Title  II,  the  State  is  required  to 
plan,  control,  and  charge  expenditures 
against  the  following  cost  objectives/ 
categories: 

(1)  Titles  II-A  and  Il-C  (combined)— 
capacity  building  and  technical 
assistance  (sections  202(c)(t)(B)  and 
262(c)(1)(B)  of  the  Act  to  carry  out 
activities  pursuant  to  sections 
202(c)(3)(A)  and  262(c)(3)(A)  of  the  Act); 

(2)  Titles  II-A  and  II-C  (combined)— 
8  percent  coordination  (sections 
202(c)(1)(C)  and  262(c)(1)(C)  of  the  Act 
to  carry  out  activities  pursuant  to 
section  123(d)(2)(A)  of  the  Act); 

(3)-Titles  II-A  and  II-C  (combined)- 
8  percent  services/direct  trainiiig 
(sections  202(c)(1)(C)  and  262(c)l  1  )(C)  of 
the  Act  to  carry  out  activities  pursuant 
!o  section  123('d)(2)(B)  of  the  Art); 

(4)  Titles  II-A  and  II-C  (combined)— 
8  percent  ser\'ices/training-r{;latpd  and 
supportive  services  (sections 
202(c)(1)(C)  and  262(c)(1)(C)  Of  the  .V.t 
to  carry  out  activities  pursuant  to 
section  123(d)(2)(B)  of  the  Act): 

(."))  Titles  II-A  and  Il-C;  (combined) — 
8  percent  services/administration 
(.sections  202(c)(1)(C)  and  2f)2(c)(l)(C)  of 
the  Act  to  carry  out  activities  pursuant 
to  .unction  123(d)(2)(B)  of  the  Act); 

(6)  Titles  II-A  and  II-C  (combined)— 
8  percent  services  to  disad\  antagcd 
(sf-ction  202(c)(1)(C)  and  2(i2|c)(l)(C)  of 
the  Act  to  carry  out  activities  pursuant 
?n  section  123(d)(2)(C)  of  the  Act): 

(7)  Title  II-A — older  individuals/ 
direct  training  (section  202(t:)(  1  )(D)  of 


the  Act  to  carry  out  activities  pursuant 
to  section  204(d)  of  the  Act); 

(8)  Title  II-A — older  individuals/ 
training-related  and  supportive  services 
(section  202(c)(1)(D)  of  die  Act  to  carry 
out  activities  pursuant  to  section  204(d) 
of  the  Act); 

(9)  Title  II-A — older  individuals/ 
administration  (section  202(c)(1)(D)  of 
the  Act  to  carry  out  activities  pursuant 
to  section  204(d)  of  the  Act);  and 

(10)  Title  II— administration  (sections 
202(c)(1)(A)  and  262(c)(1)(A)  of  the  Act 
to  carry  out  activities  pursuant  to  Title 
II  of  the  Act.  including  Title  II-B). 

(c)(1)  SDA  grant  recipients  and  their 
subrecipients  shall  plan,  control,  and 
charge  expenditures,  excluding 
incentive  funds  received  pursuant  to 
sections  202(c)(1)(B)  and  262(c)(1)(B)  of 
the  Act,  against  the  following  cost 
objectives/categories: 

(i)  Title  II-A — direct  training  ser\ices; 

(ii)  Title  Il-C — direct  training 
services; 

(ill)  Title  II-A — training-related  and 
supportive  ser\  ices; 

(iv)  Title  II-C — training-related  and 
supportive  services; 

(v)  Title  II-B — training  and  supportive 
services; 

(\  i)  Title  Il-A — administration; 

(vii)  Title  II-B — administration;  and 

(viii)  Title  lI-C — administration. 

(2)  Incentive  funds  received  pursuant 
to  sections  202(c)(1)(B)  and  262(c)(1)(B) 
of  the  Act,  may  be  combined  and 
accounted  for  in  total,  without  regard  tu 
cost  categories  or  cost  limitations. 

(d)  States  and  subrecipients  shall  use 
the  following  definitions  in  assigning 
costs  to  the  cost  categories  contained  in 
paragraphs  (b)  and  (c)  of  this  section: 

(1)  Direct  training  services — title  II-A 
Costs  for  direct  training  services  that 
may  be  charged  to  the  title  II-A  program 
are: 

(j|  The  personnel  and  non-personnel 
costs  directly  related  to  providing  those 
ser\jces  to  participants  specified  in 
section  204(b)(1)  of  the  Act  and  which 
can  bt!  specifically  identified  with  one 
or  more  of  those  services.  Generally, 
surli  costs  are  limited  to: 

(Aj  Salaries,  fringe  benefits, 
equipment,  supplies,  space,  staff 
training,  transportation,  and  other 
related  costs  of  personnel  directly 
engaged  in  providing  training;  and 

(B)  Salaries,  fringe  benefits,  and 
related  non-persOnnel  costs  of  program 
component  supervisors  and/or 
coordinators  as  wcill  as  clerical  staff. 
provi(led  such  staff  work  exclusively  on 
activities  or  functioiis  specified  in 
section  204(b)(1)  of  the  Actor    - 
allocations  of  such  costs  are  made  Ijased 
on  actual  time  worked  or  other  equitable 
cost  allocation  nu;thods; 


-  (ii)  Books,  instructional  materials,  and 
other  teaching  aids  used  by  or  for 
participants; 

(iii)  Equipment  and  materials  used  in 
providing  training  to  participants; 

(iv)  Classroom  space  and  utility  costs: 

(v)  Costs  of  insurance  coverage  of 
participants  as  specified  at  §  627.315(b) 
of  this  part.  Benefits  and  Working 
Conditions; 

(vi)  Payments  to  vendors  for  goods  or 
services  procured  for  the  use  or  benefit 
of  program  participants  for  direct 
training  services,  including: 

(A)  Payments  for  commercially 
available  training  packages  purchased 
competitively  pursuant  to  section 
141(d)(3)of  the  Act; 

(B).Tuition  charges,  entrance  fees,  and 
other  usual  and  customary  fees  of  an 
educational  institution  when  such 
tuition  charges,  entrance  fe^s,  or  other 
fees  arc  not  more  than  the  educational 
institution's  catalogue  price,  necessarv 
to  receive  specific  training,  charged  to 
the  general  public  to  receive  the  same 
training,  and  are  for  training  of 
participants;  and 

(C)  Payments  to  OJT  employers,  but 
not  brokering  contractors.  Costs 
incurred  under  brokering  arrangements 
shall  be  allocated  to  all  of  the 
benefitting  cost  categories,  and 

(vii)  Payments  to  JTPA  participants 
that  represent  hours  spent  in  a  direct 
training  activity  (e.g..  wages,  work-based 
training  payments,  training  payments 
for  combined  activities),  including  work 
experience,  vocational  exploration, 
limited  internships,  and  entry 
employment. 

(2)  Direct  training  sen  ices — title  II-C. 
Costs  for  direct  training  ser\ices  that 
may  be  charged  to  the  title  II-C  program 
are  the  costs  identified  in  paragrapb 
(d)(1)  of  this  section  as  well  as  costs 
directly  related  to  providing  those 
Mrrvices  to  participants  specified  in 
section  264(c)(1)  of  the  Act  and  which 
can  be  specifically  identified  with  one 
or  more  of  those  services. 

(3)  Training-related  and  supportive 
srniccs — title  Il-A.  Costs  for  training- 
related  and  supportive  services  that  may" 
be  charged  to  the  title  II-A  program  are: 

(i I  The  personnel  and  non-personnel 
-cc»s-ts  directly  related  to  providing 
outreach,  intake,  and  eligibility 
detennination.  as  well  as  diose  services 
t()  participants  specified  in  section 
2n4(b)(2)  of  the  Act,  and  which  can  be 
specifically  identified  with  one  or  more 
of  those  services.  Generally,  such  costs 
are  limited  to: 

(A)  Salaries,  fringe  benefits. 
cHjuipment.  supplies,  space,  staff 
tmininp.  transportation,  and  olhur 
related  ccjsts  of  personnel  directly 


engaged  in  providing  training-related 
and/or  supportive  services;  and 

(B)  Salaries,  fringe  benefits,  and 
related  non-personnel  costs  of  program 
component  supervisors  and/or 
coordinators  as  well  as  clerical  staff. 
provided  such  staff  work  exclusively  on 
activities  or  functions  specified  in 
section  204(b)(2)  of  the  Act  or 
allocations  of  such  costs  are  made  based 
on  actual  time  worked  or  another 
equitable  allocation  method. 

(ii)  Needs-based  payments,  cash 
incentives  and  bonuses,  other  financial 
assistance  and  supportive  services  to 
participants  and  applicants,  where 
applicable. 

(4)  Training-related  and  supportive 
senices — title  U-C.  Costs  for  training- 
related  and  supportive  ser\ices  that  may 
be  charged  to  the  title  II-C  program  are 
the  costs  identified  in  paragraph  (d)(3) 
of  this  section,  as  well  as  costs  directly 
-elated  to  providing  tiiose  services  to 
participants  specified  in  section 
264(c)(2)  of  the  Act  and  which  can  be 
specifically  identified  with  one  or  more 
of  those  services. 

(5)  Administration.  The  costs  of 
administration  are  those  portions  of 
necessary  and  allowable  costs 
associated  with  the  overall  management 
and  administration  of  the  JTPA  program 
and  whic±  are  not  directly  related  to  the 
provision  of  services  to  participants  or 
otherwise  all(x:^ie  to  the  program  cost 
objectives/categories  in  paragraphs 
(b)(l)-<8)  or  (cKD  (iHv)  of  this  section 
These  costs  can  be  both  personnel  and 
non-personnel  and  both  direc:t  and 
indirect.  Costs  of  administration  shall 
include: 

(i)  Except  as  provided  in  paragraph 
(e)(1)  of  this  section,  costs  of  salaries, 
wages,  and  related  costs  of  the 
recipient's  or  subrecipient's  staff  or  PlC 
staff  engaged  in: 

(A)  Overall  program  management. 
program  coordination,  and  general 
administrative  functions,  including  the 
salaries  and  related  costs  of  the 
executive  direcrtor,  fFl^^  director, 
project  director,  personnel  officer,  fiscal 
officer/bookkeeper,  purchasing  officer, 
secretary,  payrotl/insurance/properfv 
c:Ierk  and  other  costs  asscKriated  with 
r:iirrying  out  administrative  functions; 

(B)  Preparing  program  plans,  budgets, 
schedules,  and  amendments  thereto; 

(C)  Monitoring  of  programs,  projects, 
subrecipients.  and  related  systems  and 
processes; 

(D)  Procurement  activities,  including 
the  award  of  specific  subgrants, 
contracts,  and  purchase  orders; 

(E)  Providing  State  or  local  officials 
and  the  general  public  with  information 
about  the  program  (public  relations); 


(F)  Developing  systems  and 
procedures,  including  management 
information  systems,  for  assuring 
comoliance  with  program  requirements; 

(G)  Preparing  reports  and  other 
documents  related  to  the  program 
reouireraents; 

(H)  C(X>rdinating  the  resolution  of 
audit  findings; 

(I)  Evaluating  program  results  against 
stated  objectives;  and 

(J)  Performing  such  administrative 
services  as  general  legal  services, 
accounting  services,  audit  ser\-ices;  and 
managing  purchasing,  property,  payroll, 
and  personnel; 

(ii)  Costs  fur  goods  and  services 
required  lor  administration  of  the 
program,  ir>cluding  such  goods  and 
services  as  rental  or  purchase  of 
equipment,  utilities,  office  supplies, 
postage,  and  rental  and  maintenance  of 
office  space; 

(iii)  The  costs  of  organization-wide 
management  functions;  and 

(iv)  Travel  costs  incurred  for  official 
business  in  cany-ing  out  program 
management  or  administrative 
activities,  including  travel  costs 
incurred  by  PIC  members. 

(e)  Other  cost  classification  guidance. 
(1)  Personnel  and  related  non-personnel 
costs  of  the  recipient's  or  subrecipient's 
staff,  including  project  directors,  who 
perform  services  or  activities  that 
benefit  two  or  more  of  the  cost 
objectives/categories  identified  in  this 
section  may  b(>  allocated  to  the 
benefitting  ctjst  objectives/categories 
based  on  dcxiumented  distributions  of 
actual  time  worked  or  other  equitable 
cost  allocation  methods. 

(2)  Indirect  or  overhead  costs 
normally  shall  be  charged  to 
administration,  e.vcept  that  specific 
costs  charged  to  an  overhead  or  indirect 
cost  pcx)l  that  can  be  identified  directly 
with  a  JITA  cost  objective/category 
other  than  administration  may  be 
charged  to  the  JTPA  cost  objective/ 
categor\'  directly  benefitted. 
Docume^ntatinn  of  such  charges  shall  be 
maintained. 

(3)  Where  an  award  to  a  subrecipient 
is  for  a  "commercially  available  off-the- 
shelf  training  package,"  as  defined  at 
§626.5  of  this  chapter,  the  subrecipient 
may  charge  all  costs  of  such  package  to 
the  diretrt  training  services  cost 
categc*ry. 

(4)  Profits,  fees,  and  other  re\  enues 
earned  by  a-su'orecipient  that  are  in 
excess  of  actual  costs,  incurred,  to  the 
extent  allowable  and  consistent  with  the 
guidelines  on  allowable  costs  prescribed 
by  the  Governor  in  accordance  with 
§627.435(i).  Ccjst  principlesand 
allowable  costs,  may  be  allocated  to  all 
three  cost  categories  based  on  the 


JMI 


proportionate  share  of  actual  costs 
incurred  attributable  to  each  category-. 

§  627.445    Limitations  on  certain  costs. 

(a)  State-administered  programs. — (1) 
Sen-ices  for  older  individuals.  Of  the 
funds  allocated  for  anv  program  v-ear  for 
section  202(cKlMD)  of  the  Act  to'carry 
out  activities  pursuant  to  section  204(d) 
of  the  Act— 

(i)  Not  less  than  50  percent  shall  be 
expended  for  the  cost  of  direct  training 
services;  and 

(ii)  Not  more  than  20  percent  shall  be 
expended  for  the  cost  of  administration. 

(2)  State  education  senices  Of  the 
funds  allocated  for  any  program  \ear  for 
sections  202(c)(1)(C)  and  262((  )(1)(C)  of 
the  Act  to  carr\'  out  activities  pursuant 
to  section  123(dK2)(B)  of  the  Act— 

(i)  Not  less  than  50  percent  shall  be 
experuled  for  the  cost  of  direct  training 
ser\ices;  and 

(ii)  Not  more  than  20  percent  shall  be 
expended  for  the  cost  of  administration. 

(3)  The  limitations  specified  in 
paragraph  (aM2)  of  this  section  shall 
apply  to  the  combined  total  of  hinds 
allocated  for  sections  202(c)(1)(C)  and 
262(c)(l)(CJoftheAct. 

(b)  SDA  allocations.  (1)  In  applying 
the  title  11-.^  and  II-C  cost  limitations 
spf—ified  in  section  108(b)(4)  of  the  .\ct, 
the  funds  allocated  to  a  service  delivery- 
area  shall  be  net  of  any: 

(i)  Transfers  made  in  accordance  wi'h 
sections  206,  256.  and  266  of  the  Act; 
and 

(ii)  Reallcx;ations  made  by  the 
Governor  in  accordance  with  section 
109(a)  of  the  Act. 

(2)  The  limitations  specified  in 
paragraph  (b)(1)  of  this  section  shall 
apply  separately  to  the  hinds  alhxzated 
for  title  Il-A  and  title  II-C  programs. 

(:<)  The  title  II-B  administrative  cost 
limitation  of  15  percent  shall  be  15 
percent  of  the  funds  allocated  for  any 
program  year  to  a  service  delivery  area, 
excluding  any  funds  transferred  to  title 
II-C  in  accordance  with  section  250  of 
the  Act  (section  253(a)(3)). 

(c)(1)  The  State  shall  establish  a 
system  to  regularly  assess  compliance 
with  the  cost  limitations  including 
periodic  review  and  corrective  action,  as 
necessary. 

(2)  States  and  service  delivery  areas 
shall  have  the  3-year  period  of  Kind 
availability  to  comply  with  the  Lost 
limitations  in  section  108  of  the  .^ct  and 
paragraphs  (a)  and  (b)  of  this  section 
(section  161(b)). 

(d)  .Administrative  costs  incrurred  bv  a 
community-based  organization  or  non- 
profit .service  provider  shall  not  be 
included  in  the  limitation  described  in 
section  108(b)(4)(A)  of  the  Act  if: 

(1)  Such  costs  are  incurred  under  an 
agrermenl  thai  meets  the  requirements 


45834      Federal  Register  /  Vol.  59,  No.  170  /  Friday,  September  2.  1994  /  Rules  and  Regulations 


of  section  141(d)(3)(C)  (i)  and  (ii)  of  the 
Act; 

(2)  The  total  administrative 
expenditures  of  the  service  delivery 
area,  including  the  administrative 
expenditures  of  such  community-based 
organizations  or  non-profit  service 
providers,  do  not  exceed  25  percent  of 
the  funds  allocated  to  the  service 
delivery  area  for  the  program  year  of 
allocation;  and 

(3)  The  total  direct  training 
expenditures  of  the  service  delivery 
area,  including  the  direct  training 
expenditures  of  such  community-based 
organizations  or  non-profit  service 
providers,  is  equal  to  or  exceeds  50 
percent  of  the  funds  allocated  to  the 
service  delivery  area  for  the  program 
year  less  one-half  of  the  percentage  by 
which  the  total  administrative 
expenditures  of  the  service  delivery  area 
exceeds  20  percent.  For  example,  if  the 
total  administrative  expenditures  of  the 
service  delivery  area  is  24  percent,  then 
the  total  direct  training  exj)enditures  of 
the  service  delivery  area  must  be  at  least 
48  percent. 

(e)  The  provisions  of  this  section  do 
not  apply  to  any  title  III  programs. 

(0  The  provisions  of  this  section  do 
not  apply  to  any  designated  SDA  which 
served  as  a  concentrated  employment 
program  grantee  for  a  rural  area  under 
the  Comprehensive  Employment  and 
Training  Act  (section  108(d)). 

§627.450    Program  income. 

(a)  Definition  of  program  income.  (1) 
Program  income  means  income  received 
by  the  recipient  or  subrecipient  that  is 
directly  generated  by  a  grant  or  subgrant 
supported  activity,  or  earned  only  as  a 
result  of  the  grant  or  subgrant.  Program 
income  includes: 

(i)  Income  from  fees  for  services 
performed  and  from  conferences; 

(ii)  Income  from  the  use  or  rental  of 
real  or  personal  property  acquired  with 
grant  or  subgrant  funds; 

(iii)  Income  from  the  sale  of 
commodities  or  items  fabricated  under  a 
grant  or  subgrant; 

(iv)  Revenues  earned  by  a 
governmental  or  non-profit  service 
provider  under  either  a  fixed-price  or 
reimbursable  award  that  are  in  excess  of 
the  actual  costs  incurred  in  providing 
the  services;  and 

(v)  Interest  income  earned  on 
advances  of  JTPA  funds. 

(2)  Program  income  does  not  include: 

(i)  Rebates,  credits,  discounts, 
refunds,  etc.,  or  interest  earned  on  any 
of  them,  which  shall  be  credited  in 
accordance  with  §  627.435(d),  Cost 
principles  and  allowable  costs; 

(ii)  Taxes,  special  assessments,  levies, 
fines,  and  other  such  governmental 


revenues  raised  by  a  recipient  or 
subrecipient;  or 

(iii)  Income  from  royalties  and  license 
fees  for  copyrighted  material,  patents, 
patent  applications,  trademarks,  and 
inventions  developed  by  a  recipient  or 
subrecipient. 

(3)  Property.  Proceeds  from  the  sale  of 
property  shall  be  handled  in  accordance 
with  the  requirements  of  §  627.465  of 
this  part.  Property  management 
standards. 

(b)  Cost  of  generating  program 
income.  Costs  incidental  to  the 
generation  of  program  income  may  be 
deducted,  if  not  already  charged  to  the 
grant,  from  gross  income  to  determine 
program  income. 

(c)  Use  of  program  income.  (l)(i)  A 
recipient  or  subrecipient  may  retain  any 
program  income  earned  by  the  recipient 
or  subrecipient  only  if  such  income  is 
added  to  the  funds  committed  to  the 
particular  JTPA  grant  or  subgrant  and 
title  under  which  it  was  earned  and 
such  income  is  used  for  that  title's 
purposes  and  under  the  terms  and 
conditions  applicable  to  the  use  of  the 
grant  funds. 

(ii)  A  State  may  use  interest  it  earns 
on  JTPA  funds,  deposited  by  the  United 
States  to  the  State's  account,  to  satisfy 
the  requirement  at  31  U.S.C.  6503(c) 
that  the  State  pay  interest  on  such 
deposits. 

(iii)  The  classification  of  costs  in 
§§  627.440  and  631.13  shall  apply  to  the 
use  of  program  income. 

(iv)  The  administrative  cost  limitation 
in  §§  627.445  and  631.14  shall  apply  to 
the  use  of  program  income,  except  that 
program  income  used  in  accordance 
with  paragraph  (c)(l){ii)  of  this  section 
shall  be  exempt  from  the  administrative 
cost  limitations. 

(2)  Program  income  generated  under 
title  II  may  also  be  used  to  satisfy  the 
matching  requirement  of  section  123(b) 
of  the  Act. 

(3)  Program  income  shall  be  used 
prior  to  the  submission  of  the  final 
report  for  the  funding  period  of  the 
program  year  of  funds  to  which  the 
earnings  are  attributable. 

(4)  If  the  subrecipient  that  earned 
program  income  cannot  use  such 
income  for  JTPA  purposes,  the  recipient 
may  permit  another  entity  to  use  the 
program  income  for  JTPA  purposes. 

(5)  Program  income  not  used  in 
accordance  with  the  requirements  of 
this  section  shall  be  remitted  to  the 
Department  of  Labor. 

(d)  Program  and  other  income  after 
the  funding  period.  Rental  income  and 
user  fees  on  real  and  personal  property 
acquired  with  JTPA  funds  shall 
continue  to  be  JTPA  program  income  in 
subsequent  funding  periods.  There  are 


no  Federal  requirements  governing  the 
disposition  of  all  other  income  that  is 
earned  after  the  end  of  the  funding 
period. 

§  627.455    Reports  required. 

(a)  General.  The  Governor  shall  report 
to  DOL  pursuant  to  instructions  issued 
by  DOL.  Reports  shall  be  submitted  no 
n\ore  frequently  than  quarterly,  in 
accordance  with  section  165(f)  of  the 
Act,  and  within  45  calendar  days  after 
the  end  of  the  report  period.  Additional 
reporting  requirements  for  title  III  are ' 
set  forth  at  §  631.15  of  this  chapter. 

(b)  A  recipient  may  impose  different 
forms  or  formats,  shorter  due  dates,  and 
more  frequent  reporting  requirements 
on  subrecipients,  however,  the  recipient 
is  required  to  meet  the  reporting 
requirements  imposed  on  it  by  DOL. 

(c)  DOL  may  provide  computer 
outputs  to  recipients  to  expedite  or 
contribute  to  the  accuracy  of  reporting. 
DOL  may  accept  the  required 
information  from  recipients  in 
electronically  reported  format  or 
computer  printouts  instead  of 
prescribed  forms. 

(d)  Financial  reports.  (1)  Financial 
reports  for  programs  under  titles  I,  II, 
and  III  shall  be  submitted  to  DOL  by 
each  State  quarterly  and  by  program 
year  of  appropriation. 

.    (2)  Each  recipient  shall  report 
program  outlays  on  an  accrual  basis.  If 
the  recipient's  accounting  records  are 
not  normally  kept  on  the  accrual  basis, 
the  recipient  shall  develop  such  accrual 
information  through  an  analysis  of  the 
documentation  on  hand. 

(3)  A  final  financial  report  is  required 
90  days  after  the  expiration  of  a  funding 
period  (see  §  627.485  of  this  part, 
Closeout). 

(4)  Pursuant  to  section  104(b)(13)  of 
the  Act,  the  SDA  shall  annually  report 
to  the  Governor.  Among  other  items, 
this  report  shall  include  information  on 
the  extent  to  which  the  SDA  has  met  the 
goals  for  the  training  and  training- 
related  placement  of  women  in 
nontraditional  employment. 

§  627.460    Requirements  for  records. 

(a)  Records,  including  the  records 
identified  in  section  165(g)  of  the  Act, 
shall  be  retained  in  accordance  with 
section  165(e)  of  the  Act.  In  establishing 
the  time  period  of  record  retention 
requirements  fof  records  of 
subrecipients,  the  State  may  either: 
-    (1)  Impose  the  time  limitation 
requirement  of  section  165(e)  of  the  Act; 
or 

(2)  Require  that  subrecipient  records 
for  each  funding  period  be  retained  for 
3  years  after  the  subrecipient  submits  to 
the  awarding  agency  its  final 
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expenditure  report  for  that  funding 
period.  Records  for  nonexpendable 
property  shall  be  retained  for  a  period 
of  three  years  after  final  disposition  of 
the  property. 

(b)  The  Governor  shall  ensure  that  the 
records  under  this  section  shall  be 
retained  beyond  the  prescribed  period  if 
any  litigation  or  audit  is  begun  or  if  a 
claim  is  instituted  involving  the  grant  or 
agreement  covered  by  the  records.  In 
these  instances,  the  Governor  shall 
ensure  that  the  records  shall  be  retained 
until  the  litigation,  audit,  or  claim  has 
been  finally  resolved.  ■  - 

(c)  in  the  event  of  the  termination  of 
the  relationship  with  a  subrecipient,  the 
Governor  or  SDA  or  title  III  SSC  shall 
be  responsible  for  the  maintenance  and 
retention  of  the  records  of  any 
subrecipient  unable  to  retain  them. 

(d)  Record  storage.  Records  shall  be 
retained  and  stored  in  a  manner  which 
will  preserve  their  integrity  and 
admissibility  as  evidence  in  any  audit  or 
other  proceeding.  The  burden  of 
production  and  authentication  of  the 
records  shall  be  on  the  custodian  of  the 
records. 

(e)  Federa]  and  awarding  agencies' 
access  to  records — (1)  Records  of 
recipients  and  subrecipients.  The 
avvauxiing  agency ,-the  Department  of 
Labor  (including  the  Department  of 
Labor's  Office  of  Inspector  General),  and 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  authorized 
representatives,  have  the  ri^t  of  timely 
and  reasonable  access  to  any  books, 
documents,  papers,  computer  records, 
or  other  records  of  recipients  and 
subrecipients  that  are  pertinent  to  the 
grant,  in  order  to  conduct  audits  and 
examinations,  and  to  make  excerpts, 
transcripts,  and  photocopies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to 
recipient  and  subrecipient  personnel  for 
the  purpose  of  interview  and  discussion 
related  to  such  documents. 

(2)  Expiration  of  right  of  access.  The 
right  of  access  in  this  section  is  not 
limited  to  the  required  retention  period 
but  shall  last  as  long  as  the  records  are 
retained. 

§627.463    Public  access  to  records. 

(a)  Public  access.  Except  as  provided 
in  paragraph  (b)  of  this  section,  records 
maintained  by  recipients  or 
subrecipients  pursuant  to  §  627.460 
shall  be  made  available  to  the  public 
upon  request,  notwithstanding  the 
provisions  of  State  or  local  law. 

(b)  Exceptions.  This  requirement  does 
not  apply  to: 

(1 )  Information,  the  disclosure  of 
which  would  con.stitute  a  clcariv 


unwarranted  invasion  of  personal 
privacy;  or 

(2)  Trade  secrets,  or  commercial  or 
financial  information,  obtained  from  a 
person  and  privileged  or  confidential. 

(c)  Fees.  For  processing  of  a  request 
for  a  record  under  this  section,  a  fee 
may  be  charged  to  the  extent  sufficient 
to  recover  the  cost  applicable  to 
processing  such  request  (section 
165(aM4)). 

§627.465    Property  management 
standards. 

(a)  States  and  governmental 
subrecipients.  Real  property, 
equipment,  supplies,  and  intangible 
property  acquired  or  produced  after  July 
1,  1993,  by  States  and  governmental 
subrecipients  with  JTPA  funds  shall  be 
governed  by  the  definitions  and 
property  requirements  in  the  DOL 
regulations  at  29  CFR  part  97,  except 
that  prior  approval  by  the  Department  of 
Labor  to  acquire  property  is  waived. 

(b)  Nongovernmental  subrecipients. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  real  and  personal  property, 
including  intangible  property,  acquir^ 
or  produced  after  July  1.  1993.  by 
nongovernmental  subrecipients  with 
JTPA  funds  shall  be  governed  by  the 
definitions  and  property  management 
standards  of  OMB  Circular  A-110.  as 
codified  by  administrative  regulations  of 
the  Department  of  Labor  in  29  CFR  Part 
95.  except  that  prior  approval  by  the 
Department  of  Labor  to  acquire  property 
is  waived. 

(c)  Special  provisions  for  property 
acquired  under  subgronts  to  commercial 
organizations. — (1)  Scope.  This 
paragraph  (c)  appUes  to  real  and 
personal  property  other  than  supplies 
that  are  acquired  or  produced  after  July 
1. 1993.  under  a  JTPA  subgrant  to  a 
commercial  organization. 

(2)  Property  acquired  by  commercial 
subrecipients.  Title  to  property  acquired 
or  produced  by  a  subrecipient  that  is  a 
commercial  organization  shall  vest  in 
the  awarding  agency,  provided  such 
agency  is  a  governmental  entity  or 
nongoyemmental  organization  that  is 
not  a  commercial  organization.  Property 
so  acquired  or  produced  shall  be 
c.on!5ider«i  to  be  acquired  or  produced 
by  llie  awarding  agency  and  paragraph 
(n)  or  (b)  of  this  section,  as  appropriate, 
shall  apply  to  that  property.  If  the 
awarding  agency  is  also  a  commercial 
organization,  title  shall  vest  in  the 
higher  level,  non-commercial  awarding 
agency  that  made  the  subaward  to  the 
commercial  subrecipient. 

(3)  Approval  for  acquisition.  A 
subrecipient  that  is  a  commercial 
organization  shall  not  acquire  property 


subject  to  this  section  without  the  prior 
approval  of  the  awarding  agency. 

(d)  Notification  to  the  Secretary  of 
real  property  acquisitions.  Recipients 
shall  notify  the  Secretary  immediately 
upon  acquisition  of  real  propertv-  with 
JTPA  funds,  including  acquisitions  by 
subrecipients.  Such  notification  shall 
include  the  location  of  the  real  property 
and  the  Federal  share  percentage. 

(e)  Property  procured  before  July  1 . 
1993.  (1)  Personal  or  real  property 
procured  with  JTPA  funds  or  transferred 
from  programs  under  the 
Comprehensive  Employment  and 
Training  Act  must  be  used  for  purposes 
authori^zed  by  the  Act.  Subject  to'the 
Secretary's  rights  to  such  property,  the 
Governor  shall  maintain  accountabilitv 
for  property  in  accordance  with  State 
procedures  and  the  records  retention 
requirements  of  §627.460  of  this  part. 

(2)  The  JTPA  program  must  be 
reimbursed  the  fair  market  value  of  any 
urmeeded  property  retained  by  the 
Governor  for  use  in  a  non-JTPA 
program.  The  proceeds  from  the  sale  of 
any  property  or  transfer  of  property  to 
a  non-JTPA  program  must  be  used  for 
purposes  authorized  under  the  Act. 

§  627.470    Pertormance  standards. 

(a)  General.  The  Secretary  shall 
prescribe  performance  standards  for 
adult  programs  under  title  II-A.  for 
youth  programs  under  title  II-C.  for 
dislocated  worker  programs  under  title 
III,  and  for  older  worker  programs  under 
section  204(d)  of  the  Act.  Any 
performance  standards  developed  for 
emplo\Tnent  competencies  shall  be 
based  on  such  factors  as  entr>'  level 
skills  and  other  hiring  requirements. 

(b)  Pursuant  to  instructions  and  time 
lines  issued  by  the  Secretary,  the 
Governor  shall: 

(1)  Collect  the  data  necessajy  to  set 
performance  standards  pursuant  to 
section  106  of  the  Act;  and 

(2)  Maintain  records  and  submit 
reports  required  by  sections  106(i)(3). 
165(a)(3).  (c)(1).  and  (d)  and  121{b|(6)  of 
the  Act. 

(c)  Title  II  performance  standards.  (1) 
The  Governor  shall  establish  SDA 
performance  standards  for  title  II  within 
the  parameters  set  by  the  Secretary 
pursuant  to  sections  106(b)  and  (d)  of 
the  Act  and  apply  the  standards  in 
accordance  with  section  202fc)(l)(B)  of 
the  Act. 

(2)  The  Gox-emor  shall  establish 
incentive  award  policies  pursuant  to 
section  10B(b)(7)  of  the  Act.  e.xcept  for 
programs  operated  under  section  204(d) 
of  the  Act.  Pursiiant  to  section  lQ6(b)(8i 
of  the  Act.  Governors  may  not  consider 
standards  relating  gross  program 
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expenditures  to  performance  measures 
in  making  such  incentive  awards. 

(3)  The  Governor  shall  provide 
technical  assistance  to  SDA's  failing  to 
meet  performance  standards  established 
by  the  Secretary  for  a  given  program 
year  (section  106(j)(2)). 

(4)(i)  If  an  SDA  fails  to  meet  a 
prescribed  number  of  the  Secretary's 
performance  standards  for  2  consecutive 
years,  the  Governor  shall  notify  the 
Secretary  and  the  service  delivery  area 
of  the  continued  failure  and  impose  a 
reorganization  plan  (section  106(j)(4)). 

(iij  The  number  of  standards  deemed 
to  constitute  failure  shall  be  specified  by 
the  Secretary  biermially  and  shall  be 
based  on  an  appropriate  proportion  of 
the  total  number  established  by  the 
Secretary  for  that  performance  cycle.  In 
determining  failure,  the  specified 
proportion  shall  be  applied  separately  to 
each  year  of  the  two  year  cycle. 

(iii)  A  reorganization  plan  shall  not  be 
imposed  for  a  failure  to  meet 
performance  standards  other  than  those 
established  by  the  Secretary. 

(iv)  A  reorganization  plan  shall  be 
considered  to  be  imposed  when,  at  a 
minimum: 

(A)  The  problem  or  deficiency  is 
identified. 

(B)  The  problem  is  communicated  to 
the  SDA.  and 

(C)  The  SDA  is  provided  an  initial 
statement  of  the  actions  or  steps 
required  and  the  timeframe  within 
which  they  are  to  be  initiated.  A  final 
statement  of  required  steps  and  actions 
is  to  be  issued  within  30  days. 

(d)(1)  If  the  Governor  does  not  impose 
a  reorganization  plan,  required  by 
paragraph  (c)(4)  of  this  section,  within 
90  days  of  notifying  the  Grant  Officer  of 
an  SDA's  continued  failure  to  meet 
performance  standards,  the  Grant 
Officer  shall  develop  and  impose  such 
a  plan  (section  106(j)(5)). 

(2)  Before  imposing  a  reorganization 
plan,  the  Grant  Officer  shall  notify  the 
Governor  and  SDA  in  writing  of  the 
intent  to  impose  the  plan  and  provide 
both  parties  the  opportunity  to  submit 
comments  within  30  days  of  receipt  of 
the  Grant  Officer's  notice. 

(e)  An  SDA  subject  to  a  reorganization 
plan  under  paragraphs  (c)(4)  or  (d)  of 
this  section  may,  within  30  days  of 
receiving  notice  of  such  action,  appeal 
to  the  Secretar>'  to  revise  or  rescind  the 
reorganization  plan  under  the 
procedures  set  forth  at  §627.471  of  this 
subpart.  Reorganization  plan  appeals 
(section  106{j)(6)(A)). 

(0  Secretarial  action  to  recapture  or 
withhold  funds.  (1)  The  Grant  Officer 
shall  recapture  or  withhold  an  amount 
not  to  exceed  one-fifth  of  the  State 
administration  set-aside  allocated  under 


sections  202(c)(1)(A)  and  262(c)(1)(A)  of 
the  Act  when: 

(i)  The  Governor  has  failed  to  impose 
a  reorganization  plan  under  paragraph 
(c)(4)  of  this  section,  for  the  purposes  of 
providing  technical  assistance  under  a 
reorganization  plan  imposed  by  the 
Secretary  (section  106(j){5)(B));  or 

(ii)  The  Secretary  determines  in  an 
appeal  provided  for  at  paragraph  (e)  of 
this  section,  and  set  forth  at  §  627.471  of 
this  subfvart,  that  the  Governor  has  not 
provided  appropriate  technical 
assistance  as  required  at  section 
106(j)(2)  (section  106(j)(6)(B)). 

(2)(i)  A  Governor  of  a  State  that  is 
subject  to  recapture  or  withholding 
under  paragraph  (0(1)  of  this  section 
may,  within  30  days  of  receipt  of  such 
notice,  appeal  such  recapture  or 
withholding  to  the  Secretciry. 

(ii)  The  Secretary  may  consider  any 
comments  submitted  by  the  Governor 
and  shall  make  a  decision  within  45 
days  after  the  appeal  is  received. 

(g)  Title  III  performance  standards.  (1) 
The  Governor  shall  establish  SSG 
performance  standcirds  for  programs 
under  title  III  within  the  parameters  set 
annually  by  the  Secretary  pursuant  to 
section  106(c)  and  (d)  of  the  Act. 

(2)  Any  performance  standard  for 
programs  under  title  III  shall  make 
appropriate  allowances  for  the 
difference  in  cost  resulting  from  serving 
workers  receiving  needs-related 
payments  authorized  under  §631.20  of 
this  chapter  (section  106(c)(2)). 

(3)  The  Secretary  annually  shall 
certify  compliance,  if  the  program  is  in 
compliance,  with  the  title  III 
performance  standards  established 
pursuant  to  paragraph  (a)  of  section 
322(a)(4)  of  the  Act. 

(4)  The  Governor  shall  not  establish 
standards  for  the  operation  of  programs 
under  title  III  that  are  inconsistent  with 
the  performance  standards  established 
by  the  Secretary  under  provisions  of 
section  106(c)  of  the  Act  (section 
311(b)(8)). 

(5)  When  an  SSG  fails  to  meet 
performance  standards  for  2  consecutive 
years,  the  Governor  may  institute 
procedures  pursuant  to  the  Governor's 
by-pass  authority  in  accordance  with 

§  631.38fb)  of  this  chapter  or  require 
redesignation  of  the  substate  grantee  in 
accordance  with  §631.35  of  this 
chapter,  as  appropriate. 

§  627.471    Reorganization  plan  appeals. 

(a)  A  reorganization  plan  imposed  by 
the  Governor,  as  provided  for  at 
§§  627.470(c)(4)  or  627.477fb)(2)  of  this 
part,  or  by  the  Secretary,  as  provided  for 
at  §  627.470(d)  of  this  part,  may  be 
appealed  directly  to  the  Secretary 


without  prior  exhaustion  of  local 
remedies. 

(b)(1)  Appeals  shall  be  submitted  to 
the  Secretary,  U.S.  Department  of  Labor, 
Washington.  DC  20210.  ATTENTION:  ' 
ASET.  A  copy  of  the  appeal  shall  be 
provided  simultaneously  to  the 
Governor. 

(2)  The  Secretary  shall  not  accept  an 
appeal  dated  later  than  30  days  after 
receipt  of  written  notification  from  the 
Governor  or  the  Secretary. 

(3)  The  appealing  party  shall  explain 
why  it  believes  the  decision  to  impose 
the  reorganization  plan  is  contrary*  to 
the  provisions  of  section  106  of  the  Act. 

(4)  The  Secretary  shall  accept  the 
appeal  and  make  a  decision  only  with 
regard  to  determining  whether  or  not 
the  decision  to  impose  the 
reorganization  plan  is  inconsistent  with 
section  106  of  the  Act.  The  Secretary 
may  consider  any  comments  submitted 
by  the  Governor  or  the  SDA,  as 
appropriate.  The  Secretary  shall  make  a 
final  decision  within  60  days  after  this 
appeal  is  received  (section  106(j)). 

§  627.475    Oversight  and  monitoring. 

(a)  The  Secretary  may  monitor  all 
recipients  and  subrecipients  of  financial 
assistance  pursuant  to  section  163  of  the 
Act. 

(b)  The  Governor  is  responsible  for 
oversight  of  all  SDA  and  SSG  activities 
and  State-supported  programs.  The 
Governor  shall  develop  and  make 
available  for  review  a  State  monitoring 
plan.  The  plan  shall  specify  the 
mechanism  which: 

(1)  Ensures  that  established  policies  to 
achieve  program  quality  and  outcomes 
meet  the  objectives  of  the  Act  and 
regulations  promulgated  thereunder; 

(2)  Enables  the  Governor  to  determine 
if  SDA's  and  SSG's  have  demonstrated 
substantial  compliance  with  the 
requirements  for  oversight; 

(3)  Determines  whether  the  Job 
Training  Plan  shall  be  disapproved 
consistent  with  the  criteria  contained  in 
section  105(b)(1)  of  the  Act; 

(4)  Regularly  examines  expenditures 
against  the  cost  categories  and  cost 
limitations  specified  in  the  Act  and 
these  regulations; 

(5)  Ensures  that  all  areas  of  SDA  and 
SSG  operations  are  monitored  onsite 
regularly,  but  not  less  than  once 
annually;  and 

(6)  Provides  for  corrective  action  to  be 
imposed  if  conditions  in  paragraphs 
fb)(l)-(4)  of  this  section  are  not  met. 

(c)  The  Governor  shall  issue 
instructions  to  SDA's  and  title  III  SSG's 
on  the  development  of  a  substate 
monitoring  plan.  The  instructions  for 
development  of  the  monitoring  plan,  at 
a  minimum,  shall  address  the 


monitoring  scope  and  frequency,  and 
the  Secretary's  emphasis  and  direction. 
The  substate  monitoring  plan  shall  be 
part  of  the  job  training  plan. 

(d)  The  Governor  shall  establish 
general  standards  for  PIC  oversight 
responsibilities.  The  required  PIC 
standards  shall  be  included  in  the 
Governor's  Coordination  and  Special 
Ser\'ices  Plan  (GCSSP). 

(e)(1)  The  PIC,  pursuant  to  standards 
established  by  the  Governor,  shall 
establish  specific  policies  for 
monitoring  and  oversight  of  SDA 
performance  which  shall  be  described 
in  the  job  training  plan. 

(2)  The  PIC  shall  exercise 
independent  oversight  over  activities 
under  the  job  training  plan  which  shall 
not  be  circumscribed  by  agreements 
wi\h  the  appropriate  chief  elected 
official(s)  of  the  SDA. 

(0  The  PIC  and  chief  elected  official(s) 
may  conduct  such  oversight  as  they, 
individually  or  jointly,  deem  necessary 
or  delegate  oversight  responsibilities  to 
an  appropriate  entity  pursuant  to  their 
mutual  agreement 

§  627.477    Governor's  determination  of 
substantial  violation. 

(a)  Except  as  provided  at  paragraph 
(d)  of  this  section,  if.  as  a  result  of 
financial  and  compliance  audits  or 
otherwise,  the  Governor  determines  that 
there  is  a  substantial  violation  of  a 
specific  provision  of  this  Act  or  the 
regulations  under  this  Act.  and 
corrective  action  has  not  been  taken,  the 
Governor  shall 

(1)  Issue  a  notice  of  intent  to  revoke 
approval  of  all  or  part  of  the  plan 
affected;  or 

(2)  Impose  a  reorganization  plan, 
which  may  include 

(i)  Restructuring  the  private  industry 
council  involved; 

(ii)  Prohibiting  the  use  of  designated 
service  providers; 

(iii)  Selecting  an  alternative  entity  to 
administer  the  program  for  the  service 
delivery  area  involved; 

(iv)  Merging  the  ser\'ice  delivery  area 
into  1  or  more  other  existing  service 
delivery  areas;  or 

(v)  Other  such  changes  as  the 
Secretary  or  Governor  determines 
necessary  to  secure  compliance  (section 
164(b)(1)). 

(b)(1)  The  actions  taken  by  the 
Governor  pursuant  to  paragraph  (a)(1)  of 
this  section  may  be  appealed  to  the 
Secretary  as  provided  at  §  628.426  of 
this  chapter  (section  164(b)(2)(A)). 

(2)  The  actions  taken  by  the  Governor 
pursuant  to  paragraph  (a)(2)  of  this 
section  may  be  appealed  to  the 
Secretary,  as  provided  at  §627.471  of 
this  part  (section  164(b)(2)(B)). 
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(c)  Allegations  that  the  Governor 
failed  to  promptly  take  the  actions 
required  under  paragraph  (a)  of  this 
section  shall  be  handled  under 
§627.607  of  this  part  (section  164(b)(3)). 

(d)  This  section  does  not  apply  to 
remedial  actions  for  SDA  failures  to 
meet  performance  standards,  which  are 
provided  for  at  §  627.470  of  this  part, 
and  do  not  apply  to  remedial  actions  for 
the  failure.tb  comply  with  procurement 
standards,  which  are  provided  for  at 
§627.703  of  this  part. 

§627.480    Audits. 

(a)  Non-Federal  Audits. — (1) 
Governments.  Each  recipient  and 
goverrunental  subrecipient  is 
responsible  for  complying  with  the 
Single  Audit  Act  of  1984  (31  U.S.C. 
7501-7)  and  29  CFR  part  96.  the 
Department  of  Labor  regulations  which 
implement  Office  of  Management  and 
Budget  (OMB)  Circular  A-128,  "Audits 
of  State  and  Local  Governments". 

(2)  Non-govemmental  organizations. 
Each  non-govemmental  recipient  or 
subrecipient  shall  comply  with  OMB 
Circular  A-133,  "Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Institutions",  as  implemented 
by  the  Department  of  Labor  regulations 
at  29  CFR  part  96.  The  provisions  of  this 
paragraph  (a)(2)  do  not  apply  to  any 
non-govemmental  organization  that  is: 

(i)  A  commercial  organization;  or 
(ii)  A  hospital  or  an  institution  of 
higher  education  for  which  State  or 
local  goveriunents  choose  to  apply  OMB 
Circular  A-128. 

(3)  Commercial  organizations.  A 
commercial  organization  which  is  a 
recipient  or  subrecipient  and  which 
receives  $25,000  or  more  a  year  in 
Federal  financial  assistance  to  operate  a 
JTPA  program ^hall  have  an  audit  that: 

(i)  Is  usually  performed  annually,  but 
not  less  frequently  than  every  two  years; 

(ii)  Is  completed  within  one  year  after 
the  end  of  the  period  covered  by  the 
audit  and  submitted  to  the  awarding 
agency  within  one  month  after 
completion; 

(iii)  Is  either: 

(A)  An  independent  financial  and 
compliance  audit  of  Federal  funds  that 
includes  coverage  of  the  JTPA  program 
within  Its  scope,  and  is  conducted  and 
prepared  in  accordance  with  generally 
accepted  govemment  auditing 
standards;  or 

(B)  An  organization-wide  audit  that 
includes  financial  and  compliance 
coverage  of  the  JTPA  program  within  its 
scopve. 

(b)  Federal  audits.  The  notice  of 
audits  conducted  or  arranged  by  the 
Office  of  Inspector  General  or  the 
Comptroller  General  shall  be  provided 


in  advance,  as  required  by  section 
165(b)  of  the  Act. 

(c)  Audit  reports.  (1)  Audit  reports  of 
recipient-level  entities  and  other 
organizations  which  receive  JTPA  funds 
directly  from  the  U.S.  Department  of 
Labor  shall  be  submitted  to  the  Office  nf 
Inspector  General. 

(2)  Audit  reports  of  organizations 
other  than  those  described  in  paragraph 
(c)(1)  of  this  section  shall  be  submitted 
to  the  entity  which  provided  the  JTPA 
funds. 

(d)  Each  entity  that  receives  JTPA 
program  funds  and  awards  a  portion  of 
those  funds  to  one  or  more 
subrecipients  shall: 

(1)  Ensure  that  each  subrecipient 
complies  with  the  applicable  audit 
requirements; 

(2)  Resolve  all  audjjt  findings  that 
impact  the  JTPA  program  with  its 
subrecipient  and  ensure  that  corrective 
action  for  all  such  findings  is  instituted 
within  6  months  after  receipt  of  the 
audit  report  (where  appropriate, 
corrective  action  shall  include  debt 
collection  action  for  all  disallowed 
costs);  and 

(3)  Maintain  an  audit  resolution  file 
documenting  the  disposition  of  reported 
questioned  costs  and  corrective  actions 
taken  for  all  findings.  The  ETA  Grant 
Officer  may  request  that  an  audit 
resolution  report,  as  specified  in 
paragraph  (e)(2)  of  this  section,  be 
submitted  for  such  audits  or  may  have 
the  audit  resolution  reviewed  through 
the  compliance  review  process. 

(e)(1)  Audits  of  recipient-level  entities 
and  other  organizations  which  receive 
JTPA  funds  directly  from  DOL  and  all 
audits  conducted  by  or  under  contract 
for  the  Office  of  Inspector  General  shall 
be  issued  by  the  OIG  to  the  Employment 
and  Training  Administration  after 
acceptance  by  OIG. 

(2)  After  receipt  of  the  audit  report, 
the  ETA  Grant  Officer  shall  request  that 
the  State  submit  an  audit  resolution 
report  documenting  the  disposition  of 
the  reported  questioned  costs,  i.e.. 
whether  allowed  or  disallowed,  the 
basis  for  allowing  questioned  costs,  the 
method  of  repayment  planned  or 
required,  and  corrective  actions, 
including  debt  collection  efforts,  taken 
orplanned. 

(f)  If  the  recipient  intends  to  propose 
the  use  of  "stand-in"  costs  as  substitutes 
for  otherwise  unallowable  costs,  the 
proposal  shall  be  included  with  the 
audit  resolution  report.  To  be 
considered,  the  proposed  "stand-in" 
costs  shall  have  been  reported  as 
uncharged  JTPA  program  costs, 
included  within  the  scope  of  the  audit, 
and  accounted  for  in  the  auditee's 
financial  system,  as  required  by 
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§  627.425  of  this  part.  Standards  iar 
financial  management  and  participant 
data  systems.  To  tie  accepted,  stand-in 
costs  shall  be  from  the  same  title,  and 
program  year  as  the  costs  which  they  are 
proposed  to  replace,  and  shall  not  result 
in  a  violation  of  the  apphcable  cost 
limitations. 

(g)  After  receiving  the  audit  resolution 
report,  the  ETA  Grant  OfBcer  shall 
review  the  report,  the  recipient's 
disposition,  and  any  liability  waiver 
request  submitted  in  accordance  with 
§  627.704  of  this  part.  If  the  Grant 
Officer  agrees  with  all  aspects  of  the 
recipient's  disposibon  of  the  audit,  the 
Grant  Officer  shall  so  notify  the 
recipient.  If  the  Grant  Officer  disagrees 
with  the  recipient's  conclusion  on 
specific  points  in  the  audit,  the  Grant 
Officer  shall  resolve  the  audit  through 
the  initial  and  final  determination 
process  described  in  §  627.606  of  this 
part. 

§  627.481    Audit  resolution. 

(a)  Federal  audit  resolution.  When  the 
OIG  issues  an  audit  report  to  the 
Employment  and  Training 
Administration  for  resolu^n,  the  ETA 
Grant  Officer  shall  provide  a  copy  of  the 
report  to  the  recipient  (if  it  does  not 
already  have  the  report),  along  v^ith  a 
request  that  the  recipient  submit  its 
audit  resolution  report  as  specified  in 

§  627.480(e)(2]  of  this  part,  unless  the 
Grant  Officer  chooses  to  proceed 
directly  against  the  recipient  pursuant 
to  §  627.601  of  this  part. 

(1)  For  audits  of  recipient-level 
entities  and  other  organizations  which 
receive  JTPA  funds  directly  from  DOL. 
the  Grant  Officer  shall  request  that  the 
audit  resolution  report  be  submitted 
within  60  days  from  the  date  that  the 
audit  report  is  issued  by  the  OIG. 

(2)  For  audits  of  subrecipient 
organizations,  the  Grant  Officer  shcdl 
provide  the  recipient  with  a  180-day 
period  within  which  to  resolve  the  audit 
with  its  subrecipient(s),  and  shall 
request  that  the  audit  resolution  report 
be  submitted  at  the  end  of  that  1 8p-day 
period. 

(b)  After  receiving  the  audit  resolution 
report,  the  ETA  Grant  Officer  shall 
review  the  report,  the  recipient's 
disposition,  any  liability  waiver  request, 
and  any  proposed  "stand-in"  costs.  H 
the  Grant  Officer  agrees  with  all  aspects 
of  the  recipient's  disposition  of  the 
audit,  the  Grant  Officer  shall  so  notify 
the  recipient,  constituting  final  agency 
action  on  the  audit.  If  the  Grant  Officer 
disagrees  with  the  recipient's 
conclusion  on  specific  points  in  the 
audit,  or  if  the  recipient  fails  to  submit 
its  audit  resolution  report,  the  Grant 
Officer  shall  resolve  the  audit  through 


the  initial  and  final  determination 
process  described  in  §  627.606  of  this 
part.  Normally,  the  Gcast  Officer's 
notification  of  agreement  (a  concurrence 
letter)  or  disagreement  (an  initial 
determination)  with  the  recipient's 
audit  resolution  report  *rill  be  provided 
within  180  days  of  the  Grant  Officer's 
receipt  of  the  report. 

(c)  Non-Federal  audit  resolution.  (1) 
To  ens\ire  timely  and  appropriate 
resolution  for  audits  of  aH  subrecipients, 
including  SDA  grant  recipients  and  title 
III  SSG's,  and  to  ensure  recipient-wide 
consistency,  the  Governor  shall 
prescribe  standards  for  audit  resolution 
and  debt  collection  policies  and 
procedures  that  shall  be  included  in 
each  job  training  plan  in  accordance 
with  section  104{bKl2)  of  the  Act. 

(2)  The  Governor  shall  prescribe  an 
appeals  procedure  for  audit  resolution 
disputes  which,  at  a  minimum,  provides 
for: 

(i)  The  period  of  time,  not  less  than 
1 5  days  nor  more  than  30  days,  after  the 
issuance  of  the  final  determination  in 
which  an  appeal  may  be  filed; 

(ii)  The  rules  of  procedure; 

(iii)  Timely  submission  of  evidence; 

(iv)  The  timing  of  decisions;  and 

(v)  Further  appeal  rights,  if  any. 

§627.485    CtoseouL 

(a)  Genera!.  The  Grant  Officer  shail 
close  out  each  annual  JTPA  grant 
agreement  within  a  timely  period  after 
the  funding  period  covered  by  the 
award  has  expired. 

(b)  Revisions  to  the  reported 
expenditures  for  a  program  year  of 
funds  may  be  made  until  90  days  after 
the  time  limitation  for  expenditure  of 
JTPA  funds,  as  set  forth  in  section 
161(b)  of  the  Act,  has  expired.  The 
Grant  Officer  may  exten^this  deadline 
if  the  recipient  submits  a  written  request 
with  justification.  After  that  time,  the 
Grant  Officer  shall  consider  all  reports 
received  as  final  and  no  additional 
revisions  may  be  made. 

(c)  When  closing  out  a  JTPA  grant,  the 
Grant  Officer  shall  notify  the  recipient, 
by  certified  mail,  that,  since  the  time 
limitation  for  expenditure  of  funds 
covered  by  the  grant  award  has  expired, 
it  is  the  Department  of  Labor's  intent  to 
close  the  annual  grant  as  followsr 

(1 )  Cost  adjustment.  Based  on  receipt 
of  reports  in  paragraph  (b)  of  this 
section,  the  Grant  Officer  shall  make 
upward  or  downward  adjustments  to 
the  allowable  costs;  and 

(2)  Cash  adjustment.  DOL  shall  make 
prompt  payment  to  the  recipient  for 
allowable  reimbursable  costs;  the 
recipient  shall  promptly  refund  to  DOL 
any  balance  of  cash  advanced  that  is  in 


excess  of  allowable  costs  for  the  grant 
award  being  closed. 

{d)  The  recipient  shall  have  an 
additional  60  days  after  the  date  of  the 
notice  described  in  paragraph  (c)  of  this 
section  in  which  to  provide  the  Grant 
Officer  with  information  as  to  the 
reason(s)  why  closeout  should  not 
occur. 

(e)  At  the  end  of  the  60-day  period 
described  in  peu-agraph  (d)  of  this 
section,  the  Grant  Officer  shall  notif>- 
the  recipient  that  closeout  has  occurred, 
unless  information  provided  by  the 
recipient,  pursuant  to  paragraph  (d)  of 
this  section,  indicates  otherwise. 

$  627.490    Later  disallowances  and 
adjustments  after  closeout 

The  closeout  of  a  grant  does  not  affect: 

(a)  The  Grant  Officer's  right  to 
disallow  costs  and  recover  funds  on  the 
basis  of  a  later  audit  or  other  review; 

(b)  The  recipient's  obligation  to  return 
any  funds  due  as  a  result  of  later 
refimds,  corrections,  subrecipient  audit 
disallowances,  or  other  transactions; 

(c)  Records  retention  requirements  in 
§  627.460  of  this  part.  Requirements  for 
records,  and  §  627.463  of  this  part. 
Public  access  to  records; 

(d)  Property  management 
requirements  in  §  627.465  of  this  part. 
Property  management  standards;  and 

(e)  Audit  and  audit  resolution 
requirements  in  §  627.480  of  this  part. 
Audits  and  §  627.481  of  this  part.  Audit 
resolution. 

§  627.495    Cotlectlon  o(  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  iii' 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  of  the  grant 
constitute  a  debt  to  the  Federal 
Government.  If  not  paid  within  a 
reasonable  period  after  demand,  the 
Secretary  may  take  any  actions 
permitted  by  law  to  recover  the  funds. 

(b)  The  Secretary  shall  charge  interest 
on  an  overdue  debt  in  accordance  with 
the  Federal  Claims  Collection  Standards 
(4  CFR  ch.  II). 

Subpart  E— Grievances  Procedures  at 
the  State  and  Local  Level 

§  627.500    Scope  and  purpose. 

(a)  General.  This  subpart  estabfisheb 
the  procedures  which  apply  to  the 
handling  of  noncriminal  complaints 
under  the  Act  at  the  Governor,  the  SDA. 
and  the  SSG  levels.  Nothing  contained 
in  this  subpart  shall  be  deemed  to 
prejudice  the  separate  exercise  of  other 
legal  rights  in  pursuit  of  remedies  and 
sanctions  available  outside  the  Act. 

(b)  Handling  of  dtscrimiimtion 
complaints.  Complaints  of 
discrimination  pursuant  to  section 


167(a)  of  the  Act  shall  be  handled  under 
29  CFR  part  34. 

(c)  Complaints  and  reports  of  criminal 
fraud,  waste,  and  abuse.  Information 
and  complaints  involving  criminal 
fraud,  waste,  abuse  or  other  criminal 
activity  shall  be  reported  through  the 
Department's  Incident  Reporting 
System,  directly  and  immediately  to  the 
DOL  Office  of  Inspector  General,  Office 
of  Investigations,  200  Constitution 
Avenue  NW.,  Room  S5514,  Washington, 
DC  20210,  or  to  the  corresponding 
Regional  Inspector  General  for 
Investigations,  with  a  copy 
simultaneously  provided  to  the 
Employment  and  Training 
Administration.  The  Hotline  number  is 
1-600-347-3756.  Other  complaints  of  a 
noncriminal  nature  will  continue  to  be 
handled  under  the  procedures  set  forth 
in  this  part,  subparts  E  and  F,  and 
through  the  Department's  Incident 
Reporting  System. 

(d)  Non-JTPA  remedies.  Whenever 
any  person,  organization,  or  agency 
believes  that  a  recipient,  an  SDA,  an 
SSG,  or  other  subrecipient  has  engaged 
in  conduct  that  violates  the  Act  and  that 
such  conduct  also  violates  a  Federal 
statute  other  than  JTPA,  or  a  State  or 
local  law,  that  person,  organization,  or 
agency  may,  with  respect  to  the  non- 
JTPA  cause  of  action,  institute  a  civil 
action  or  pumie  other  remedies 
authorized  under  such  other  Federal, 
State,  or  local  law  against  the  recipient, 
the  SDA,  the  SSG,  or  other  subrecipient, 
without  first  exhausting  the  remedies  in 
this  subpart.  Nothing  in  the  Act  or  this 
chapter  shall: 

(1)  Allow  any  person  or  organization 
to  file  a  suit  which  alleges  a  violation  of 
JTPA  or  regulations  promulgated 
thereunder  without  first  exhausting  the 
administrative  remedies  described  in 
this  subpart;  or 

(2)  Be  construed  to  create  a  private 
right  of  action  with  respect  to  alleged 
violations  of  JTPA  or  the  regulations 
promulgated  thereunder. 

§  627.501    State  grievance  and  hearing 
procedures  for  noncriminal  complaints  at 
the  recipient  level. 

(a)(1)  Each  recipient  shall  maintain  a 
recipient-level  grievance  procediire  arid 
shall  ensure  the  estabfishment  of 
"  procedures  at  the  SDA  level  and  the 
SSG  level  for  resolving  any  complaint 
alleging  a  violation  of  the  Act, 
regulations  promulgated  thereunder, 
grants,  or  other  agreements  under  the 
Act.  The  procedures  shall  include 
procedures  for  handling  complaints  and 
grievances  arising  in  connection  with 
JTPA  programs  operated  by  each  SDA. 
SSG,  and  subrecipient  under  the  Act 
(section  144(a)).    • 


(2)  The  procedures  described  in 
paragraph  (a)(1)  of  this  section  shall  also 
provide  for  resolution  of  complaints 
arising  fi-om  actions  taken  by  the 
recipient  with  respect  to  investigations 
or  monitoring  reports. 

(b)  The  recipient's  grievance  hearing 
procedure  shall  require  written  notice  to 
interested  parties  of  the  date,  time,  and 
place  of  the  hearing;  an  opportunity  to 
present  evidence;  and  a  written 
decision.  For  matters  under  paragraph 
(a)(2)  of  this  section,  the  notice  of 
hearing  shall  indicate  the  nature  of  the 
violation(s)  which  the  hearing  covers. 

§  627.502    Grievance  and  hearing 
procedures  for  noncriminal  complaints  at 
the  SDA  and  SSG  levels. 

(a)  Each  SDA  and  SSG,  pursuant  to 
guidelines  established  by  the  recipient, 
shall  establish  procedures  for  resolving 
complaints  and  grievances  arising  in 
connection  with  JTPA  programs . 
operated  by  the  SDA,  the  SSG,  and  other 
subrecipients  under  the  Act.  The 
procedures  also  shall  provide  for  » 
resolution  of  complaints  arising  from 
actions  taken  by  the  SDA  or  the  SSG 
vdth  respect  to  investigations  or 
monitoring  reports  of  their  subgrantees. 
contractors,  and  other  subrecipients 
(section  144(a)). 

(b)  Each  SDA  and  SSG  grievance 
hearing  procedure  shall  include  WTitten 
notice  of  the  date,  time,  and  place  of  the 
hearing;  an  opportunity  to  present 
evidence;  a  written  decision;  and  a 
notice  of  appeal  rights. 

(c)  The  SDA  and  SSG  procedures 
shall  provide  for  a  decision  within  60 
days  of  the  filing  of  the  complaint. 

§627.503    Recipient-level  review. 

(a)  If  a  complainant  does  not  receive 
a  decision  at  the  SDA  or  the  SSG  level 
within  60  days  of  fiUng  the  complaint 
or  receives  a  decision  lansatisfactory  to 
the  complainant,  the  complainant  shall 
have  the  right  to  request  a  review  of  the 
complaint  by  the  recipient.  The 
recipient  shall  issue  a  decision  within 
30  days  of  receipt  of  the  complaint. 

(b)  The  recipient  shall  also  provide  for 
an  independent  review,  by  a  reviewer 
who  is  independent  of  the  JTPA 
program,  of  a  complaint  initially  filed  at 
the  recipient  level  on  which  a  decision 
was  not  issued  within  60  days  of  receipt 
of  a  complaint  or  on  which  the 
complainant  has  received  an  adverse 
decision.  A  decision  shall  be  made 
within  30  days  of  receipt  by  the 
recipient. 

(c)  A  request  for  review  under  the 
provisions  of  paragraphs  (a)  or  (b)  of  this 
section  shall  be  filed  within  10  days  of 
receipt  of  the  adverse  decision  or.  if  no 
timely  decision  is  rendered,  within  15 


days  from  the  date  on  which  the 
complainant  should  have  received  a 
timely  decision. 

(d)  With  the  exception  of  complaints 
alleging  violations  of  the  labor  standards 
under  section  143  of  the  Act,  the 
recipient's  decision  is  final  unless  the 
Secretary  exercises  the  authority  for 
Federal-level  review  in  accordance  with 
the  provisions  at  §627.601  of  this  part, 
Complaints  and  grievances  at  the 
Federal  level.  Complaints  alleging 
violations  of  section  143  of  the  Act  shall 
be  handled  under  the  procedures  set 
forth  at  §627.603  of  this  part,  special 
handling  of  labor  standards  violations 
under  section  143. 

§  627.504    Noncriminal  grievance 
procedure  at  employer  level. 

(a)  Recipients,  SDA's.  SSG's.  and 
other  subrecipients  shall  assure  that 
other  employers,  including  private-for- 
profit  employers  of  participants  imder 
the  Act.  have  a  grievance  procedure 
relating  to  the  terms  and  conditions  of 
employment  available  to  their 
participants  (section  144(b)). 

(b)(1)  Employers  under  paragraph  (a) 
of  this  section  may  operate  their  owm 
grievance  system  or  may  utilize  the 
grievance  system  established  by  the 
recipient,  the  SDA,  or  the  SSG  under 
this  subpart,  except  as  provided  for  in 
paragraph  (b)(2)  of  this  section. 
Employers  shall  inform  participants  of 
the  grievance  procedures  they  are  to 
follow  when  the  participant  begins 
employment. 

(2)  if  an  employer  is  required  to  use 
a  certain  grievance  procedure  under  a 
covered  collective  bargaining 
agreement,  then  those  procedures 
should  be  followed  for  the  handling  of 
JTPA  complaints  under  this  section. 

(c)  An  employer  grievance  system 
shall  provide  for.  upon  request  by  the 
complainant,  a  review  of  an  employer's 
decision  by  the  SDA,  or  the  SSG  and  the 
recipient  if  necessary,  in  accordance 
with  §§627.501  and  627.502  of  this 
part. 

Subpart  F — Federal  handling  of 
noncriminal  complaints  and  other 
allegations. 

§  627.600    Scope  and  purpose. 

(a)  This  subpart  establishes  the 
procedures  which  apply  to  the  filing, 
handling,  and  reviewing  of  complaints 
at  the  Federal  level.  Nothing  in  the  Act 
or  this  chapter  shall  be  construed  to 
allow  any  person  or  organization  to  join 
or  sue  the  Secretary  with  respect  to  the 
Secretary's  responsibilities  under  JTP.^ 
except  after  exhausting  the  remedies  in 
subpart  E  of  this  part  and  this  subpart 
F. 


JMI 
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(b]  CamplaiDts  of  discnmination 
pursuant  to  section  167(a)  of  the  Act 
shall  be  handled  under  29  CFR  part  34. 

§  <27.W>1    ComptaintB  and  allegations  at 
the  Fedaral  level. 

(a)  The  types  of  complaints  and 
allegations  that  may  be  received  at  the 
Federal  level  for  review  include: 

(1)  Complaints  for  which  the  recipient 
has  failed  to  issue  a  timely  decision  as 
required  by  §  627.503  of  this  part; 

(2)  Alleged  violations  of  the  Act  and/ 
or  the  regulations  promulgated 
thereunder  resulting  from  Federal,  State, 
and/or  SDA  and  SSG  monitoring  and 
oversight  reviews; 

(3)  Alifiged  violations  of  the  labor 
standards  provisions  at  section  143  of 
the  Act; 

(4)  Alleged  violations  of  the  relocation 
provisions  in  section  141(c)  of  the  Act; 
and 

(5)  Other  edlegations  of  violations  of 
the  Act  or  the  r^^ations  promulgated 
thereunder. 

(b)  Upon  receipt  of  a  complaint  or 
allegation  alleging  any  of  the  violations 
listed  in  paragraph  (a)  of  this  section, 
the  Secretary  may: 

(1 )  Direct  the  recipient  to  handle  a 
complaint  through  local  grievance 
procedures  established  under  §  627.502 
of  this  part;  or 

(2)  Investigate  and  determine  whether 
the  recipient  or  subrecipientls)  are  in 
compliance  with  the  Act  and 
regulations  promulgated  thereunder 
(section  163(b)  and  (c)). 

(3)  Allegations  of  violations  of 
sections  141(c)  or  143  of  the  Act  and 

§  627.503  of  this  part  shall  be  handled 
under  paragraph  (b)(2)  of  this  section. 

§  627.602    Resolution  of  investigative 
findings. 

(a)(1)  As  a  resuh  of  an  investigation  or 
monitoring  by  the  Department,  or  of  the 
actions  specified  in  paragraph  (b)(2)  of 
§  627.601  of  this  part,  the  Grant  OfGcer 
shall  notify  the  recipient  of  the  findings 
of  the  investigation  and  shall  give  the 
recipient  a  period  of  time,  not  to  exceed 
60  days,  depending  on  the  nature  of  the 
findings,  to  comment  and  to  take 
appropriate  corrective  actions. 

(2)  The  Grant  Officer  shall  review  the 
complete  file  of  the  investigation  and 
the  recipient's  actions.  The  Grant 
Officer's  review  shall  take  into  account 
the  saixrtion  provisions  of  subpart  G  of 
this  part.  If  the  Grant  Officer  agrees  with 
the  recipient's  handling  of  the  situation, 
the  Grant  Officer  shall  so  notify  the 
recipient.  This  notification  shall 
constitute  final  agency  action. 

(3)  If  the  Grant  Officer  disagrees  with 
the  recipient's  handling  of  the  matter, 
the  Grant  Officer  shall  proceed  pursuant 


to  §  627.606  of  this  part.  Grant  officer 
resolution. 

§  627.603    Special  Itandting  of  labor 
standards  violalions  under  Section  t43  of 
the  Act 

(a)  A  complaint  alleging  JTPA  section 
143  violations  may  be  submitted  to  the 
Secretary  by  either  party  to  the 
complaint  when: 

(1)  The  complainant  has  exhausted 
the  grievance  procedures  set  forth  at 
subpart  E  of  this  part,  or 

(2)  The  60-day  time  period  specified 
for  reaching  a  decision  under  a 
procedure  set  forth  at  subpart  E  of  this 
part  has  elapsed  without  a  decision 
(section  144(a)  and  (d)(1)). 

(b)(1)  The  Secretary  shall  investigate 
the  allegations  contained  in  a  complaint 
alleging  violations  of  JTPA  section  143, 
make  a  determination  whether  a 
violation  has  occurred,  and  issue  a 
decision  within  120  days  of  receipt  by 
the  Secretary  of  the  complaint  (section 
144(c)  and  (d)). 

(2)  If  the  results  of  the  Secretary's 
investigation  indicate  that  a  decision  by 
a  recipient  under  a  procedure  set  forth 
at  subpart  E  of  this  part  requires 
modification  or  reversal,  or  that  the  60- 
day  time  period  for  decision  under 
section  144(a)  has  elapsed,  the  Secretary 
shall  modify,  reverse,  or  issue  such 
decision. 

(3)  If  the  Secretary  modifies  or 
reverses  a  decision  made  under  a 
procedure  set  forth  at  subpart  E  of  this 
part,  or  issues  a  decision  where  the  60- 
day  time  period  has  elapsed  without  a 
decision,  the  Secretary  shall  offer  an 
opportunity  for  a  hearing,  in  accordance 
vdth  the  procedures  under  section  166 
of  the  Act  and  subpart  H  of  this  part 
(sections  144(d)(2)  and  166(a)). 

(4)  If  the  Secretary  upholds  a  - 
recipient's  decision,  the  determination 
is  the  final  decision  of  the  Secretary 
(section  144(d)(3)).  This  decision  is  not 
appealable  to  the  Office  of 
Administrative  Law  Judges. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  remedies  available 
under  this  section  to  a  grievant  for 
violations  of  section  143  of  the  Act  shall 
be  limited  to: 

(1)  Suspension  or  termination  of 
payments  under  the  Act; 

(2)  Prohibition  of  placement  of  a 
participant,  for  an  appropriate  period  of 
time,  in  a  program  under  the  Act  with 
an  employer  that  has  violated  section 
143  of  the  Act,  as  determined  under 
section  144(d)  or  (e)  of  the  Act;  and/ or 

(3)  Appropriate  equitable  refief  (other 
than  back  pay)  (section  144(f)(1)). 

(d)  Available  remedies  ibr  violations 
of  section  143(a)(4),  (b)(1),  (b)(3),  and  (d) 
of  the  Act  include  the  remedies  listed  in 


paragraph  (c)  of  this  section,  and  may 
include  the  following: 

(1)  Reinstatement  of  the  grievant  to 
the  position  held  prior  to  displacement: 

(2)  Payment  of  lost  wages  and 
benefits;  and/or 

(3)  Reestablishment  of  other  relevant 
terms,  conditions,  and  privileges  of 
employment 

(e)  Nothing  in  this  section  shall  be 
construed  to  prohibit  a  grievant  from 
pursuing  a  remedy  authorized  under 
another  Federal,  State,  or  local  law  for 
a  violation  of  sectioa  143  erf  the  Act 
(section  144(g)). 

§  627.604    Alternative  procedure  for 
handling  labor  standards  violations  under 
section  143  of  the  Act — binding  arbitration. 

(a)  A  person  alleging  a  violation  of 
section  143  of  the  Act,  as  an  alternative 
to  processing  the  grievance  under  a 
procedure  described  at  section  144  of 
the  Act,  may  submit  the  grievance  to  a 
binding  arbitration  procedure,  if  a 
collective  bargaining  agreement 
covering  the  parties  to  the  grievance  so 
provides  (section  144(e)(1)). 

(b)  A  person  electing  to  have  her/his 
complaint  on  JTPA  section  143  labor 
standard  violations  processed  under 
binding  arbitration  provisions — 

(1)  Shall  choose  binding  arbitration 
before,  and  in  lieu  of.  initiating  a 
complaint  under  other  grievance 
procedures  established  pursuant  to 

.section  144  of  the  Act,  and 

(2)  May  not  elect  binding  arbitration 
for  a  complaint  that  previously  has  been 
or  is  subject  to  any  other  grievance 
procedure  established  under  the  Act. 

(c)  Binding  arbitration  decisions 
under  the  provisions  of  section  144(e)  of 
the  Act  are  not  reviewable  by  the 
Secretary. 

(d)  The  remedies  available  to  a 
grievant  under  binding  arbitration  are 
limited  to  those  set  forth  at  section 
144(0(1)(C)  and  (f)(2)  of  the  Act  (section 
144(e)(2)). 

(e)  Nothing  in  this  section  shall  be 
construed  to  prohibit  a  grievant  from 
pursuing  a  remedy  authorized  under 
another  Federal,  State,  or  local  law  for 
a  violation  of.section  143  of  the  Act 
(section  144(g)). 

§  627.605    Special  Federal  review  of  SOA- 
and  SSG-level  complaints  Mfithout  decision. 

(a)  Should  the  recipient  fail  to  provide 
a  decision  as  required  in  §  627.503  of 
this  part,  the  complainant  may  then 
request  from  the  Secretary  a 
determination  whether  reasonable  cause 
exists  to  beheve  that  the  Act  or 
regulations  promulgated  thereunder 
have  been  violated. 

(b)  The. Secretary  shall  act  v«thin  90 
days  of  receipt  of  a  request  made 


pursuant  to  paragraph  (a)  of  this  section. 
Where  there  is  reasonable  cause  to 
believe  the  Act  or  regulations 
promulgated  thereunder  have  been 
violated,  the  Secretary  shall  direct  the 
recipient  to  issue  a  decision 
adjudicating  the  dispute  pursuant  to 
recipient  and  local  procedures.  The 
Secretary's  action  does  not  constitute 
final  agency  action  and  is  not 
appealable  under  the  Act  (sections 
166(a)  and  144(c)).  If  the  recipient  does 
not  comply  with  the  Secretary's  order 
within  60  days,  the  Secretary  may 
impose  a  sanction  upon  the  recipient  for 
failing  to  issue  a  decision. 

(c)  A  request  pursuant  to  paragraph 
(a)  of  this  section  shall  be  filed  no  later 
than  15  days  fi^om  the  date  on  which  the 
complainant  should  have  received  a 
decision  as  required  in  §  627.503  of  this 
part.  The  complaint  shall  contain  the 
following: 

(1)  The  full  name,  telephone  number 
(if  any),  and  address  (if  any)  of  the 
person  making  the  complaint; 

(2)  The  full  name  ancf  address  of  the 
respondent  against  whom  the  complaint 
is  made; 

(3)  A  clear  and  concise  statement  of 
the  facts,  including  pertinent  dates, 
constituting  the  alleged  violation; 

(4)  The  provisions  of- the  Act. 
regulations  promulgated  thereunder, 
grant,  or  other  agreement  under  the  Act 
believed  to  have  been  violated; 

(5)  A  statement  disclosing  whether 
proceedings  involving  the  subject  of  the 
request  have  been  commenced  or 
concluded  before  any  Federal,  State,  or 
local  authority,  and,  if  so,  the  date  of 
such  commencement  or  conclusion,  the 
name  and  address  of  the  authority,  and 
the  style  of  the  case;  and 

(6)  A  statement  of  the  date  the     . 
complaint  was  filed  with  the  recipient, 
the  date  on  which  the  recipient  should 
have  issued  decision,  and  an  attestation 
that  no  decision  was  issued. 

(d)(1)  A  request  pursuant  to  paragraph 
(a)  of  this  section  will  be  considered  to 
have  been  filed  when  the  Secretary 
receives  horn  the  complainant  a  written  ■ 
statement  sufficiently  precise  to 
evaluate  the  complaint  and  the 
grievance  procedure  used  by  the 
recipient,  the  SDA.  or  the  SSG. 

[2)  When  an  imprecise  request  is 
.received  within  the  15-day  period 
prescribed  in  paragraph  (a)  of  this 
section,  the  Secretary  may  extend,  the 
period  for  submission. 

§627.606    Grant  Officer  resolution, 
(a)  When  the  Grant  Officer  is    - 
dissatisfied  with  the  State's  disposition 
of  an  audit,  as  specified  in  §627.481  of 
this  part,  or  other  resolution  of 
violations  (including  those  arising  out  of 


incident  reports  or  compliance  reviews), 
with  the  recipient's  response  to  findings 
resulting  from  investigations  pursuant 
to  §  627.503  of  this  part,  or  if  the 
recipient  fails  to  comply  with  the 
Secretary's  decision  pursuant  to 
§  627.605(b)  of  this  part,  the  initial  and 
final  determination  process  shall  be 
used  to  resolve  the  matter. 

(b)  Initial  determination.  The  Grant 
Officer  shall  make  an  initial 
determination  on  the  findings  for  both 
those  matters  where  there  is  agreement 
and  those  where  there  is  disagreement 
with  the  recipient's  resolution, 
including  the  allowability  of  questioned 
costs  or  aaivities.  Such  initial 
determination  shall  be  based  upon  the 
requirements  of  the  Act,  regulations 
promulgated  thereunder,  grants, 
contracts,  or  other  agreements  under  the 
Act. 

(c)  Informal  resolution.  The  Grant 
Officer  shall  not  revoke  a  recipient's 
grant  in  whole  or  in  part,  nor  institute 
corrective  actions  or  sanctions,  without 
first  providing  the  recipient  with  an 
opportunity  to  present  documentation 
or  arguments  to  resolve  informally  those 
matters  in  controversy  contained  in  the 
initial  determination.  The  initial 
determination  shall  provide  for  an 
informal  resolution  period  which  shall 
be  at  least  60  days  from  issuance  of  the 
initial  determination.  If  the  matters  are 
resolved  informally,  the  Grant  Officer 
shall  issue  a  final  determination 
pursuant  to  paragraph  (d)  of  this  section 
which  notifies  the  parties  in  writing  of 
the  nature  of  the  resolution  and  may 
close  the  file. 

(d)  Grant  Officer's  final 
determination.  (1)  If  the  matter  is  not 
fully  resolved  informally,  the  Grant 
Officer  shall  provide  each  party  with  a 
written  final  determination  by  certified 
mail,  return  receipt  requested.  For 
audits  of  recipient-level  entities  and 
other  recipients  which  receive  JTPA 
funds  directly  from  DOL,  ordinarily  the 
final  determination  will  be  issued  not 
later  than  180  days  from  the  date  that 
the  OFG  issues  the  final  approved  audit 
report  to  the  Employment  and  Training  . 
Administration.  For  audits  of 
subrecipients  conducted  by  the  OIG, 
ordinarily  the  final  determination  will 
be  issued  not  later  than  360  days  from 
the  date  the  OIG  issues  the  final 
approved  audit  report  to  ETA. 

(2)  A  final  determination  under  this 
paragraph  (d)  shall: 

(i)  Indicate  that  efforts  to  informally 
resolve  matters  contained  in  the  initial 
determination  have  been  unsuccessful; 

(ii)  List  those  matters  upon  which  the 
parties  continue  to  disagree: 


(iii)  List  any  modifications  to  the 
factual  findings  and  conclusions  set 
forth  in  the  initial  determination; 

(iv)  Establish  a  debt,  if  appropriate. 

(v)  Require  corrective  action  when 
needed; 

(vi)  Determine  liabihty.  method  of  , 
restitution  of  funds  and  sanctions;  and 

(vii)  Offer  an  opportunity  for  a 
hearing  in  accordance  with  subpart  H  of 
this  part. 

(3)  Unless  a  hearing  is  requested,  a 
final  determination  under  this 
paragraph  (d)  constitutes  final  agency 
action  and  is  not  subject  to  further 
review. 

(e)  Nothing  in  this  section  shall 
preclude  the  Grant  Officer  from  issuing 
an  initial  determination  and/or  final 
determination  directly  to  a  subrecipient, 
in  accordance  with  section  164(e)(3)  of 
tlie  Act.  In  such  a  case,  the  Grant  Officer 
shall  inform  the  recipient  of  such 
action. 

627.607    Grant  Officer  resol  ution  of 
Governor's  failure  to  promptly  take  action. 

(a)  An  allegation,  whether  arising 
from  a  complaint,  from  monitoring  or 
other  information  available  to  the 
Department,  that  a  Governor  failed  to 
promptly  take  remedial  action  of  a 
substantial  violation  of  the  Act  or  the 
regulations  under  this  Act.  as  required 
by  §627.477  of  this  part,  shall  be 
promptly  investigated  by  the 
Department. 

(b)  The  Grant  Officer  shall  notify  the 
Governor  of  the  findings  of  the 

in\  estigation  or  monitoring  and  shall 
give  the  Governor  a  i>eriod  of  time,  not 
to  exceed  30  days,  to  comment  on  the 
nature  of  the  findings  and  to  take 
appropriate  corrective  actions. 

(c)  The  Grant  Officer  shall  re\1ew  the 
complete  file  of  the  investigation, 
monitoring,  and  the  Governor's  actions. 

(d)  If  tlie  Grant  Officer  determines 
that,  (1)  as  a  result  financial  and 
compliance  audits  or  otherwise,  the 
Governor  determined  that  there  was  a 
substantial  violation  of  a  specific 
provision  pf  the  Act  or  the  regulations 
under  this  .^ct,  and  corrective  action 
had  not  been  taken  and,  (2)  the  Grant 
Officer  determines  that  the  Governor 
has  not  taken  the  actions  required  by 

§  627.477(a).  the  Grant  Officer  shall  take 
such  actions  required  by  §  627.477(a). 

(e)  The  Grant  Officer's  determination, 
unless  a  hearing  is  requested, 
constitutes  final  agency  action  and  is 
not  subject  to  further  review.  (Section 
164(b)(3)), 
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Subpart  G — Sanctions  for  Violations  of 
ttie  Act 

§  627.700    Purpose  and  scope. 

This  subpart  describes  the  sanctions 
and  appropriate  corrective  actions  that 
may  be  imposed  by  the  Secretary  for 
violations  of  the  Act,  regulations 
promulgated  thereunder,  or  grant  terms 
and  conditions  (sections  106(j)(5T,  164 
(b),  (d),  (e),  (0.  (g).  and  (h)). 

§  627.702    Sanctions  and  corrective 
actions. 

(a)  Except  for  actions  under  sections 
106(j),  164  (b)  and  (f).  and  167  of  the  Act 
and  the  funding  restrictions  specified  at 
§  627.423  of  this  part.  Funding 
restrictions  for  "high-risk"  recipients 
and  subrecipients,  the  Grant  Officer 
shall  utilize  initial  and  final 
determination  procedures  outlined  in 

§  627.606,  Grant  Officer  resolution,  of 
this  part  to  impose  a  sanction  or 
corrective  action. 

(b)  To  impose  a  sanction  or  corrective 
action  regarding  a  violation  of  section 
167  of  the  Act,  the  Department  shall 
utilize  the  procedures  of  29  CFR  part  34. 

(c)  To  impose  a  sanction  or  corrective 
action  for  failure  to  meet  performance 
standards,  where  the  recipient  has  not 
acted  as  required  at  section  106(j)(4).  the 
Grant  Officer  shall  utilize  the 
procedures  set  forth  at  §627.470  (d)  and 
(0. 

(d)  To  impose  a  sanction  or  corrective 
action  for  noncomphance  with  the 
procurement  standards  provisions  set 
forth  at  §§  627.420  and  627.703  of  this 
part,  where  the  recipient  has  not  acted, 
the  Grant  Officer  may  utilize  the 
procedures  set  forth  at  section  164(b)  of 
the  Act. 

(e)  To  impose  a  sanction  or  corrective 
action  for  the  Governor's  failure  to 
promptly  take  remedial  action  of  a 
substantial  violation  as  required  bv 
§627.477  of  this  part,  the  Grant  Officer 
shall  utilize  the  procedure  set  forth  in 
§627.607  of  this  part. 

(f)  The  recipient  shall  be  held 
responsible  for  all  funds  under  its 
grant{s).  The  recipient  shall  hold 
subrecipients.  including  SDA'sand 
SSG's,  responsible  for  JTPA  funds 
received  through  the  grant,  and  may 
ultimately  hold  the  units  of  local 
goverrunent  which  constitute  the  SDA 
or  the  SSG  responsible  for  such  funds. 

(g)  Nothing  in  this  section  shall 
preclude  the  Grant  Officer  from 
imposing  a  sanction  directly  against  a 
subrecipient.  as  authorized  in  section 
164(e)(3)  of  the  Act.  In  such  a  case,  the 
Grant  Officer  shall  inform  the  recipient 
of  such  action. 


§  627.703    Failure  to  comply  with 
procurement  provisions. 

(a)  If,  as  part  of  the  recipient's  annual 
on-site  monitoring  of  its  SDA's/SSG's, 
the  recipient  determines  that  an  SDA/ 
SSG  is  not  in  compliance  with  the 
procurement  requirements  established 
in  accordance  with  the  provisions  at 
section  164(a)(3)  of  the  Act  and 
§627.420,  of  this  part,  Procurement,  and 
§  627.422  of  this  part.  Selection  of 
service  providers,  the  recipient  shall: 

(1)  Require  corrective  action  to  secure 
prompt  compliance;  and 

(2)  Impose  the  sanctions  provided  for 
under  the  provisions  at  section  164(b)  if 
the  recipient  finds  that  the  SDA/SSG 
has  failed  to  take  timely  corrective 
action  under  paragraph  (a)(1)  of  this 
section  (section  164(a)  (4)  and  (5)). 

(b)  An  action  by  the  recipient  to 
impose  a  sanction  against  either  an  SDA 
or  SSG,  in  accordance  with  this  section, 
may  be  appealed  to  the  Secretary  under 
the  same  terms  and  conditions  as  the 
disapproval  of  the  respective  plan,  or 
plan  modification,  as  set  forth  at 

§  628.426(e),  Review  and  approval 
(section  164(b)(2)). 

(c)  If,  upon  a  determination  under 
paragraph  (a)(2)  of  this  section  to 
impose  a  sanction  under  section  164(b) 
of  the  Act,  the  recipient  faifs  to 
promptly  take  the  actions  required 
under  paragraph  {a)(2)  of  this  section, 
the  Secretary  shall  take  such  actions 
against  the  recipient  or  the  SDA/SSG  as 
appropriate  (section  164(b)(3)). 

§  627.704    Process  for  waiver  of  State 
liability. 

(a)  A  recipient  may  request  a  waiver 
of  liability  as  described  in  section 
164(e)(2)of  the  Act. 

(b)(1)  When  the  debt  for  which  a 
waiver  of  liability  is  desired  was 
established  in  a  non-Federal  resolution, 
such  requests  shall  be  accompanied  by 
a  resolution  report. 

(2)  When  the  ETA  Grant  Officer  is 
resolving  the  finding(s)  for  which  a 
waiver  of  liability  is  desired,  such 
request  shall  be  made  no  later  than  the 
informal  resolution  period  described  in 
§  627.606(c)  of  this  part. 

(c)  A  waiver  of  the  recipient's  liability 
can  only  be  considered  by  the  Grant 
Officer  when  the  misexpenditure  of 
)TPA  funds: 

(1)  Occurred  at  a  Subrecipient  level; 

(2)  Was  not  a  violation  of  section 
164(e)(1)  of  the  Act,  or  did  not 
constitute  fraud;  or 

(3)  If  fraud  did  exist,  it  was 
perpetrated  against  the  recipient/ 
subrecipient;  and: 

(i)  The  recipient/subrecipient 
discovered,  investigated,  reported,  and 
prosecuted  the  perpetrator  of  said  fraud; 
and 


(ii)  After  aggressive  debt  collection 
action,  it  can  be  documented  that  there 
is  no  likelihood  of  collection  from  the 
perpetrator  of  the  fraud. 

(4)  The  recipient  has  issued  a  final 
determination  which  disallows  the 
misexpenditure,  the  recipient's  appeal 
process  has  been  exhausted,  and  a  debt 
has  been  established;  and 

(5)  The  recipient  requests  such  a 
waiver  and  provides  documentation  to 
demonstrate  that  it  hassubstantially 
complied  with  the  requirements  of 
section  164(e)(2)(A),  (B).  (C),  and  (D)  of 
the  Act. 

(d)  The  recipient  shall  not  be  released 
from  liability  for  misspent  funds  under 
the  determination  required  by  section 
164(e)  of  the  Act  unless  the  Grant 
Officer  determines  that  further 
collection  action,  either  by  the  recipient 
or  subrecipient,  would  be  inappropriate 
or  would  prove  futile. 

§627.706    Process  for  advance  approval  of 
a  recipient's  contemplated  corrective 
actions. 

(a)  The  recipient  may  request  advance 
approval  fi-om  the  Grant  Officer  for 
contemplated  corrective  actions, 
including  debt  collection  actions,  which 
the  recipient  plans  to  initiate  or  to 
forego.  The  recipient's  request  shall 
include  a  description  and  an  assessment 
of  all  actions  taken  by  the  subrecipient 
to  collect  the  misspent  funds. 

(b)  Based  on  the  recipient's  request, 
the  Grant  Officer  may  determine  that  the 
recipient  may  forego  certain  collection 
actions  against  a  subrecipient  where: 

(1)  The  subrecipient  was  not  at  fault 
with  respect  to  the  liability  criteria  set 
forth  in  section  164(e)(2)(A).  (B),  (C). 
and  (D)  of  the  Act; 

(2)  The  misexpenditure  of  funds: 

(i)  Was  not  made  by  that  subrecipient 
but  by  an  entity  that  received  JTPA 
funds  from  that  subrecipient; 

(ii)  Was  not  a  violation  of  section 
164(e)(1)  of  the  Act.  or  did  not 
constitute  ft-aud;  or 

(iii)  If  fraud  did  exist,  it  was 
perpetrated  against  the  subrecipient. 
and: 

(A)  The  subrecipient  discovered, 
investigated,  reported,  and  prosecuted 
the  perpetrator  of  said  fraud;  and 

(B)  After  aggressive  debt  collection 
action,  it  can  be  documented  that  there 
is  no  likelihood  of  collection  from  the 
perpetrator  of  the  fraud. 

(3)  A  final  determination  which 
disallows  the  misexpenditure  and 
establishes  a  debt  has  been  issued  at  the 
appropriate  level; 

(4)  Final  action  within  the  recipient  s 
appeal  system  has  been  completed:  and 

(5)  Further  debt  collection  action  by 
that  subrecipient  or  the  recipient  wouki 
be  either  inappropriate  or  futile. 


§627.708    Offset  process. 

(a)  In  accordance  with  section  164(d) 
of  the  Act,  the  primary  sanction  for 
misexpenditure  of  JTPA  funds  is 
repayment. 

(b)  A  recipient  may  request  that  a 
debt,  or  a  portion  thereof,  be  offset 
against  amounts  allotted  to  the 
recipient,  and  retained  at  the  recipient 
level  for  administrative  costs,  under  the 
current  or  a  future  JTPA  entitlement. 

(1)  For  title  U  grants,  any  offset  shall 
be  applied  against  the  recipient  level  5 
percent  administrative  cost  set-aside 
only  and  may  not  be  distributed  by  the 
recipient  among  its  subrecipients. 

(2)  For  title  III  grants,  any  such  offset 
must  be  applied  against  that  portion  of 
funds  reserved  by  the  recipient  for 
recipient  level  administration  only  and 
may  not  be  distributed  by  the  recipient 
among  its  subrecipients. 

(c)  The  Grant  Officer  may  approve  an 
offset  request,  imder  section  164(d)  of 
the  Act.  if  the  misexpenditures  were  not 
in  violation  of  section  164(e)(1)  of  the 
Act. 

(d)  If  offset  is  granted,  the  debt  shall 
not  be  fully  satisfied  until  the  Grant 
Officer  reduces  amounts  allotted  to  the 
State  by  the  amount  of  the 
misexpenditure. 

(e)  The  recipient  shall  not  have  the 
authority  to  reduce  allocations  to  an 
SDA  or  SSG  for  misexpenditure  of  JTPA 
funds  under  section  164(d)  of  the  Act. 

Subpart  H — Hearings  by  the  Office  of 
Administrative  Law  Judges 

§  627.800    Scope  and  Purpose. 

(a)  The  jurisdiction  of  the  Office  of  the 
.Administrative  Law  Judges  (OALJ) 
extends  only  to  those  complainants 
identified  in  sections  141(c),  144(d). " 
164(0,  and  166(a)  of  the  Act. 

(b)  Actions  arising  under  section  167 
of  the  Act  shall  be  handled  under  29 
CFR  part  34. 

(c)  All  other  disputes  arisinjr  under 
the  Act  shall  be  adjudicated  under  the 
appropriate  recipient  or  subrecipient 
grievance  procedures  or  other 
applicable  laiv. 

§  627.801    Procedures  for  filing  request  for 
hearing. 

(a)  Within  21  days  of  receipt  of  a  final 
determination  imposing  a'sanction  or 
corrective  action  or  denying  financial 
assistance,  the  applicant,  the  recipiciit. 
the  SDA.  the  SSG,  or  other  subrecipient, 
or  a  vendor  against  which  the  Grant 
Officer  has  imposed  a  sanction  or 
corrective  action  may  appeal  the  Grant 
Officer's  determination  to  the  OALJ.  A 
request  for  a  hearing  shall  be 
transmitted  by  certified  mail,  return 
receipt  requested,  to  the  Chief 


Administrative  Law  Judge,  U.S. 
Department  of  Labor,  800  K  Street,  NW., 
Suite  400,  Washington,  DC  20001,  with 
one  copy  to  the  departmental  official 
who  issued  the  determination. 

(b)  The  21-day  filing  requirement  in 
paragraph  (a)  of  this  section  is 
jurisdictional.  Failure  to  timely  request 
a  hearing  acts  as  a  waiver  of  the  right 
to  hearing. 

(c)  A  request  for  a  hearing  under  this 
section  shall  state  specifically  those 
issues  of  the  final  determination  upon 
which  review  is  requested.  Those 
provisions  of  the  final  determination  not 
specified  for  review,  or  the  entire  final 
determination  when  no  hearing  has 
been  requested  within  the  21  days,  shall 
be  considered  resolved  and  not  subject 
to  further  review.  Only  alleged 
violations  of  the  Act.  regulations 
promulgated  thereunder,  grant  or  other 
agreement  under  the  Act  fairly  raised  in 
the  determination  and  the  request  for 
hearing  are  subject  to  review. 

(d)  The  procedures  set  forth  in  this 
subpart  apply  in  the  case  of  a 
complainant  who  has  not  had  a  dispute 
adjudicated  under  the  alternative 
dispute  resolution  process  set  forth  in 
§627.805  of  this  part  within  60  days, 
except  that  the  request  for  hearing 
before  the  OALJ  must  be  filed  within  15 
days  of  the  conclusion  of  the  60-day 
period.  In  addition  to  including  the  final 
determination  upon  which  review  is 
requested,  the  complainant  shall 
include  a  copy  of  any  Stipulation  of 
Facts  and  a  brief  summary'  of 
proceedings. 

§  627.802    Rules  of  procedure. 

(a)  The  rules  of  practice  and 
procedure  pjoinulgated  bv  the  OALJ.  at 
subpart  A  of  29  CFR  part  18,  shall 
govern  the  conduct  of  hearings  under 
this  section,  except  that  a  request  for 
hearing  under  this  section  shall  not  be 
considered  a  complaint  to  which  the 
filing  of  an  answer  by  DOL  or  a  EK)L 
agency  or  official  is  required.  Technical 
rules  of  evidence  shall  not  apply  to 
hearings  conducted  pursuant  to  this 
part;  however,  rules  or  principles 
designed  to  assure  production  of  the 
most  credible  eudeuce  available  and  to 
subject  testimony  to  cross-examination 
shall  apply. 

(b)  Prehearing  procedures,  la  all 
cases,  the  ALJ  should  encourage  the  use 
of  prehearing  procedures  to  simplify- 
and  to  clarify  facts  and  issues. 

(c)  Subpoenas.  Subpoenas  necessary 
to  secure  the  attendance  of  witnesses 
and  the  production  of  documents  or 
things  at  hearings  shall  be  obtained  from 
the  ALJ  and  shall  be  issued  pursuant  to 
the  authority  contained  in  section 


163(b)  of  the  Act.  incorporating  15 
U.S.C.  49. 

(d)  Timely  submission  of  evidence. 
The  ALJ  shall  not  permit  the 
introduction  at  the  hearing  of  any 
documentation  if  such  documentation 
has  not  been  made  available  for  review- 
by  the  other  parties  to  the  proceeding 
either  at  the  time  ordered  for  any 
prehearing  conference,  or,  in  the 
absence  of  such  an  order,  at  least  3 
weeks  prior  to  the  hearing  date. 

(e)  Burden  of  production.  The  Grant 
Officer  shall  have  the  burden  of 
production  to  support  her  or  his 
decision.  To  this  end,  the  Grant  Offic-er 
shall  prepare  and  file  an  administrative 
file  in  support  of  the  decision  which 
shall  be  made  part  of  the  record. 
Thereafter,  the  party  or  parties  seeking 
to  overturn  the  Grant  Officer's  decision 
shall  have  the  burden  of  persuasion. 

§627.803    Relief. 

In  ordering  relief,  the  ALJ  shall  have 
the  full  authority  of  the  Secretar\-  under 
section  164  of  the  Act. 

§  527.804    Timing  of  decisions. 

The  ALJ  should  render  a  written 
decision  not  later  than  90  days  after  the 
closing  of  the  record. 

§  627.805    Alternative  dispute  resolution. 

(a)  Parties  to  a  complaint  under 

§  627.801  of  this  part.  Procedures  for  ■ 
filing  a  request  for  hearing,  may  choose 
to  waive  their  rights  to  an 
administrative  hearing  before  the  0.\LJ 
by  choosing  to  transfer  the  settlement  of 
their  dispute  to  an  individual  acceptabl.- 
to  all  parties  for  the  purpose  of 
conducting  an  informal  review  of  the 
stipulated  facts  and  rendering  a  decisirtn 
in  accordance  with  applicable  law.  A 
written  decision  will  be  issued  within 
60  days  after  the  matter  is  submitted  for 
informal  re\  lew. 

(b)  The  waiver  of  the  right  to  reqiipst  . 
a  hearing  before  the  OALJ  may  be 
revoked  if  a  settlement  has  not  been 
rearhoci  or  a  decision  has  not  bvcn 
issut-d  within  the  60  days  provided  in 
paragraph  (a)  of  this  section. 

(c)  The  decision  rendered  under  this 
informal  review  process  shall  be  trcatiHl 
as  a  final  dtLision  of  an  .Administrative 
Law  Judge  pursuant  to  .section  166(b)  of 
the  Act. 

§627.806    Other  authority. 

Nothing  contained  in  this  subpart 
.shall  be  deemed  to  prejudice  the 
separate  e.xercise  of  other  legal  rights  in 
pursuit  of  remedies  and  sanctions 
available  outside  the  Act. 
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Subpart  I— Transition  Provisions 

§  627.900    Scope  and  purpose. 

(a)  Regulations  set  forth  at  parts  626. 
627, 628, 629.  630,  631,  and  637  of  20 
CFR  chapter  V  (1993)  were  amended, 
effective  December  29,  1992,  and  were 
published  as  an  interim  final  rule  to 
provide  planning  guidance  for  States 
and  SDA's  on  the  changes  made  to  the 
JTPA  program  as  a  result  of  the  1992 
JTPA  amendments  (See  57  FR  62004 
(December  29, 1992)).  The  transition 
provisions  of  the  regulations  were 
amended  on  June  3, 1992  (see  58  FR 
31472,  June  3, 1993).  Those  regulations 
and  the  statutory  amendments  were 
effective  for  the  program  year  beginning 
July  1, 1993  (FY  1993),  and  succeeding 
program  years.  For  FY  1992,  JTPA 
programs  and  activities  shall  continue 
under  the  regulations  set  forth  at  20  CFR 
parts  626,  627,  628.  629,  630,  631.  and 
637  (1992). 

(b)  In  order  to  provide  for  the  orderly 
transition  to  and  implementation  of  the 
provisions  of  JTPA.  as  amended  by  the 

1992  amendments,  this  subpart  I  appHes 
to  the  use  of  JTPA  title  II  and  title  III 
funds  allotted  by  formula  to  the  States. 
Additional  guidance  on  transition 
matters  may  be  provided  in 
administrative  issuances.  The 
provisions  in  this  subpart  are 
operational  during  the  transition  period 
for  implementing  the  1992  JTPA 
amendments. 

§  627.901    Transition  period. 

The  transition  period  ended  June  30, 

1993  unless  othenvise  stated.  The  intent 
of  the  transition  period  is  to  complete, 
to  the  extent  possible,  activity  begim  on 
or  before  June  30,  1993  under  current 
policy  and  regulations  and  lo  ensure 
that  all  requirements  mandated  by  the 
1992  JTPA  amendments  have  been 
implemented. 

§627.902    Governor's  actions. 

The  following  are  actions  required  to 
be  taken  prior  to  July  1, 1993: 

(a)  Review  current  policies,  practices, 
procedures,  and  delivery  systems  to 
ensure  that  they  conform  to  the 
requirements  of  the  amendments; 

(b)  Modify  the  Governor's 
coordination  and  special  services  plan 
in  accordance  with  instructions  issued 
by  the  Secretary; 

(c)  Ensure  that  SDAs  modify  job 
training  plans  as  necessary; 

(d)  Execute  a  new  Governor/Secretary 
agreement  and  a  new  gremt  agreement; 

(e)  Issue  procurement  standards  that 
comply  with  the  Act  and  these 
regulations,  as  described  in  §  627.420  of 
this  part,  Procurement; 

(f)  Issue  instructions  necessary  to 
implement  program  year  1993  cost 
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categories  pursuant  to  §  627.440  of  this 
part.  Classification  of  costs; 

(g)  Issue  instructions  necessary  for 
SDAs  to  report  program  expenditures  by 
year  of  appropriation  pursuant  to 
§627.455  of  this  part,  Reports  required; 

(h)  Certify  private  industry  councils 
pursuant  to  §  628.410  of  this  chapter. 
Private  Industry  Council. 

§  627.903    Actions  which  are  at  the 
discretion  of  the  Governor. 

(a)  Establish  a  State  Human  Resource 
Investment  Council  (HRIC); 

(b)  Issue  instructions  to 
"grandparent"  participants  in  JTPA 
programs  as  of  June  30,  1993  for 
purposes  of  completing  training; 

(c)  Issue  instructions  for  use  of  PY 
1992  and  prior  year  6  percent 
performance  standards  incentive  funds 
to  further  develop  and  implement  data 
collection  and  management  information 
systems  to  track  the  program  experience 
of  participants.  PY  1993  and  subsequent 
performance  standards  incentive  fuiids 
may  not  to  be  used  for  this  purpose; 

(d)  Of  the  Title  II  and  Title  III 
unobligated  balance  of  funds  available 
as  of  June  30, 1993,  any  amount  may  be 
reprogrammed  into  PY  1993  activity. 
The  Department  believes  these  amounts 
will  be  minimal  and  not  represent  a 
significant  proportion  of  the  funds 
available.  Such  reprogrammed  funds 
will  be  subject  to  requirements 
contained  in  JTPA  regulations  effective 
July  1,1993. 

§  627.904    Transition  and  Implementation. 

(a)  Review.  The  Governor  shall 
conduct  a  comprehensive  review  of  the 
current  policies,  procedures,  and 
delivery  systems  relating  to  programs 
authorized  under  the  Job  Training 
Partnership  Act  for  the  purpose  of 
ensuring  the  effective  implementation  of 
the  amendments.  Such  a  review  shall 
include  consideration  of  the 
appropriateness  of  current  SDA 
designations,  the  representation  on 
current  State  and  local  councils,  the 
adequacy  of  current  administrative 
systems,  the  effectiveness  of  current 
outreach,  service  delivery,  and 
coordination  activities,  and  other 
relevant  matters. 

(b)  Governor's  Coordination  and 
Special  Services  Plan  (GCSSP).  The 
QCSSP  requires  modification  to  assure 
conformance  to  the  requirements  of  the 
amendments.  The  plan  was  to  be 
modified  pursuant  to  instructions 
issued  by  the  Secretary  and  shall  be 
submitted  to  the  Secretary  for  revie\v  by 
May  15. 1993. 

(c)  Job  training  plans.  Service  delivery 
area  job  training  plans  will  require 
modification  to  comply  with  §  628.420 
of  this  chapter.  Job  training  plan. 


(d)  Governor/ Secretary  agreement  and 
grant  agreement.  A  new  Governor/ 
Secretary  agreement  is  required  to 
assure  that  the  State  shall  comply  with 
JTPA.  as  amended,  and  the  appUcable 
rules  and  regulations;  the  Wagner- 
Peyser  Act.  as  amended,  and  the 
applicable  rules  and  regulations.  A  new 
grant  agreement  is  needed  to  provide 
the  basis  for  Federal  obligation  of  funds 
for  programs  authorized  by  Titles  1,  II. 
and  III.  and  such  other  funds  as  the 
Secretary  may  award  luider  the  grant. 

(e)  Procurement  standards.  In  order  to 
ensure  fiscal  accountability  and  prevent 
waste,  fraud,  and  abuse  in  programs 
administered  under  JTPA.  as  amended, 
the  Governor  shall  prescribe  and 
implement  procurement  standards 
meeting  the  requirements  of  §  627.420  of 
this  part,  Procurement.  All 
procurements  initiated  on  or  after  July 

1, 1993  shall  be  governed  by  and  follow 
the  requirements  in  §  627.420  of  this 
part.  Initiation  of  procurement  means 
any  sole  source  or  small  purchase 
awarded  on  or  after  July  1,  1993  and  any 
Invitation  for  Bid  or  Request  for 
Proposal  issued  on  or  after  July  1, 1993. 

(fj  Participants.  In  order  to  have  the 
least  possible  disruption  to  program 
participants,  during  PY  1993,  Govemors^ 
and  SDAs  have  the  flexibility  to 
grandfather  participants  already 
enrolled  in  JTPA  programs  up  to  and 
including  June  30, 1993  imder  existing 
rules  and  regulations.  All  participants  in 
programs  on  June  30,  1993,  will  be 
eligible  for  transfer  to  programs 
operated  under  the  new  provisions  at 
any  time  begiiming  on  July  1, 1993. 
"Hard  to  serve"  barriers  to  participation, 
assessment  and  Individual  Service 
Strategy  provisions  of  the  amendments 
will  not  apply  to  participants  enrolled 
prior  to  July  1,  1993  or  to  1993  Title  II- 
B  participants. 

(g)  Cost  categories.  (1)  Cost  categories 
applicable  to  PY  1992  and  earlier  funds 
will  be  subject  to  prior  regulations 
either  until  the  funds  have  been 
exhausted  or  program  activity  has  been 
completed.  In  order  to  assist  the  orderly 
transition  to  and  implementation  of  the 
new  requirements  of  the  1992  JTPA 
amendments,  an  increase  is  allowed  in 
the  administrative  cost  limitation  for  PY 
1992  funds  from  15  percent  to  20 
percent,  with  a  corresponding 
adjustment  to  cost  limitations  for 
training  and  participant  support. 
Specifically,  not  less  than  80  percent  of 
the  title  II-A  funds  shall  be  expended 
for  training  and  participant  support,  and 
not  less  than  65  percent  shall  be 
expended  for  training. 

12)  Any  prior  year's  carryover  funds 
made  available  for  use  in  PY  1993  will 
be  subject  to  the  reporting  requirements 


and  cost  categories  applicable  to  PY 
1993  funds. 

(3)  In  determining  compliance  with 
the  JTPA  cost  limitations  for  PY  1992. 
Governors  may  either: 

(i)  Determine  cost  limitation 
compliance  separately  for  funds 
expended  in  accordance  with 
paragraphs  (g)(1)  and  (g)(2)  of  this 
section;  or 

(ii)  Determine  compliance  for  each 
cost  category  against  the  total  PY  1992 
funds,  whether  expended  in  accordance 
with  the  Act  and  regulations  in  effect 
prior  to  the  1992  amendments  to  JTPA 
or  in  accordance  with  the  amended  Act 
and  these  regulations.  Using  this  option, 
the  total  combined  funds  expended  for 
training  and  direct  training  should  be  at 
least  65  percent  of  PY  1992  SDA 
allocations. 

(4)  In  addition  to  the  institutions 
specified  in  §627.440(d)(l)(vi)(B).  the 
costs  of  tuition  and  entrance  fees  of  a 
postsecondary  vocational  institution 
specified  at  section  481(c)  of  the  Higher 
Education  Act  (20  U.S.C.  1088(c))  may 
be  charged  to  direct  training  services 
through  June  30.  1995.  when  such 
tuition  charges  or  entrance  fees  are  not 
more  than  the  educational  institution's 
catalog  price,  are  necessary  to  receive 
specific  training,  are  charged  to  the 
general  public  to  receive  such  training, 
and  are  for  the  training  of  participants. 

(h)  Financial  reporting. 
Notwithstanding  reprogramming, 
expenditures  must  be  recorded 
separately  by  year  of  appropriation. 

(i)  Private  Industry  Council.  The 
private  industry  councils  shall  be 
certified  pursuant  to  §  628.410  of  this 
chapter,  Private  Industry  Council. 

(j)  Grievances,  investigations,  and 
bearings.  Generally,  all  grievances, 
investigations  and  hearings  pending  on 
or  before  June  30, 1993  should  be 
resolved  and  settled  under  prior  rules 
and  procedures.  Grievances, 
investigations,  and  hearings  occurring 
on  or  after  July  1, 1993  will  be  governed 
by  the  procedures  described  in  subparts 
E,  F.  and  H  of  this  part  627. 

(k)  Summer  program.  (1)  The  Title  II- 
B  Summer  Youth  EmplojTnent  Program 
for  1993  shall  be  governed  by  the  Act 
and  regulations  in  effect  prior  to  the 
Amendments  (prior  to  September  7, 
1992). 

(2)  Up  to  10  percent  of  the  1993  title 
U-B  funds  available  may  be  transferred 
to  the  title  II-C  program. 

(1)  SDA  designation.  At  the  Governor's 
discretion,  SDA's  designated  prior  to 
July  1, 1992  need  not  he  subject  to  the  ' 
provisions  of  §  628.405.  Service  delivery 
areas. 

(m)  Program  implementation.  The 
implementation  by  the  States  and  SDA's 


of  certain  new  program  design 
requirements,  particularly  objective 
assessment  and  development  of 
individual  service  strategies  (ISS),  may 
require  additional  time  to  fully 
implement  beyond  July  1. 1993. 
Reasonable  efforts  to  implement  the 
provisions  of  §§  628.515,  628.520.  and 
628.530.  as  soon  as  possible  after  July  1, 

1993.  are  expected  to  be  made. 
However,  it  is  not  expected  that  every 
new  participant  will  initially  receive 
objective  assessment.  ISS.  and  referral  to 
non-title  II  ser\  ices  for  a  period  of  6 
months,  or  until  January  1, 1994. 

(n)  Out-of -school  youth  ratio.  The  50- 
percent  out-of-school  participants 
requirement  for  title  II-C  will  be  phased 
in  during  PY  1993  and  will  not  be  the 
subject  of  compUance  review  until  PY 

1994,  beginning  July  1, 1994.  During  PY 
1 993 ,  ho  we  ver .  SDA 's  m  ust  sbo  w 
significant  improvement  in  the 
proportion  of  out-of-school  youth  being 
served  and  performance  in  Increasing 
the  service  ratio  will  be  monitored  by 
the  States  and  DOL  during  this 
implementation  period. 

(o)  Administrative  issuances.  Other 
implementation  issues  may  be  handled 
by  administrative  issuance.  ETA  will 
transmit  such  guidance  directly  to  all 
Governors  via  a  Training  and 
Employment  Guidance  Letter  (TEGL). 
Sudi  TEGL's  will  be  pubhshed  as 
Notices  m  the  Federal  Register  (section 
701(i)). 

§  627.905    Guidance  on  contracts  and  other 
agreentents. 

The  Department  does  not  intend  for 
contracts,  agreements,  inter-agency 
agreements,  retainers,  and  similar 
arrangements  to  be  negotiated  and/or 
entered  into  for  the  sole  purpose  of 
applying  previously  existing  rules  and 
regulations.  The  1992  JTPA 
amendments  were  effective  July  1, 1993. 
The  Department  intends  that  contracts, 
awards  and  agreements  entered  into  on 
or  before  June  30,  1993  are  to  be  used 
to  serve  and/or  train  participants 
enrolled  on  or  before  June  30. 1993. 
unless  the  contracts  and  agreements  are 
modified  to  comply  with  the  new 
amendments  and  regulations. 

?  627.906    Determinations  on  State  and 
SDA  implementation. 

(a)  The  Department  expects  that  the 
States  and  SDA's  will  fully  implement 
the  provisions  of  the  Act  and  these 
regulations  regarding  procurement,  cost 
principles,  cost  categories,  cost 
limitations,  participant  service 
requirements  and  eligibility  beginning 
July  1. 1993. 

(b)  The  Department  expects  that  the 
implementation  by  the  States  and  SDA's 


of  the  program  design  features  in  these 
regulations,  particularly  objective 
assessment  and  development  of  the  ISS, 
may  require  additional  time  bevond  July 
1. 1993  to  fully  implement 

(c)  In  deciding  to  allow  or  disallow 
questioned  costs  related  to  the 
implementation  of  the  provisions 
described  in  paragraph  (b)  of  this 
section,  the  Grant  Officer  will  consider 
the  extent  to  which  the  State's  and 
SDA's  have  made  good  faith  efforts  in 
properly  implementing  such  provisions 
in  the  period  Julv  1. 1993  through  June 
30,  1994. 

2.  Part  628  is  revised  to  read  as 
follows: 

PART  628— PROGRAMS  UNDER  TITLE 
II  OF  THE  JOB  TRAINING 
PARTNERSHIP  ACT 

Subpart  A — Scope  and  Purpose 

Sec. 

628.100    Scope  and  purpose  of  part  628. 

Subpart  B— State  Planning 

628.200    Scope  and  purpose 

628.205    Governor's  coordination  and 

special  services  plan. 
628.210    State  Job  Training  Coordinating 

Council. 
628.215    State  Human  Resource  Investment 

Council. 

Sut>part 

628.300 
628.305 
628.310 
628.315 
628.320 
628.325 
and 


C— State  Programs 

Scope  and  purpose. 
State  distribution  of  funds. 
Administration. 

Education  coordination  and  grants. 
Services  for  older  individuals. 
Incentive  grants,  capacity  building 
technical  assistance. 

Subpart  D — Local  Service  Delivery  System 
628.400    Scope  and  purpose. 
628.405    Service  delivery  areas. 
628.410    Private  Industry' Council. 
628.415    Selection  of  SDA  grant  recipient 

and  administrative  entity. 
628.420    Job  training  plan.  ' 
628.425    Review  and  approval. 
628.426-   Disapproval  or  revocation  of  the 

plan. 
628.430    State  SDA  submission. 

Subpart  E — Program  Design  Requirements 
for  Programs  Under  Title  II  of  the  Job 
Training  Partnership  Act 

628.500  Scope  and  purpose. 

628.505  Eligibility. 

628.510  kitake.  referrals,  and  targeting 

628.515  Objective  assessment. 

628.520  Individual  ser\  ice  strategy 

628.525  Limitations. 

628.530  Referrals  of  participants  to  non-title 

II  programs. 

628.535  Limitations  on  job  search 

assistance. 

628.540  Volunteer  program. 

628.545  Linkages  and  coordination. 

628.550  Transfer  of  funds. 
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Subpart  F—Hm  Adult  Program 

628.600    Scope  and  purpose. 

62S.60S    EligibilUy 

E28.610    Authorized  services. 

Subpart  G — The  Summer  Youth 
Empioymont  and  Training  Program 

628.700  Scope  and  puxpose. 

628.701  Prograni  gcals  and  objectives. 

628.702  Enriched  Educational  Component. 

628.703  Private  Sector  Summer  Jobs. 
628.7tH  Eligibility. 

.628. 705    SYETP  authorized  services. 
628.710    Period  of  piugiam  operation. 

Subpart  H — Youth  Training  Program 

628.800    Scope  and  purpose. 

628.803  Eligibility. 

628.804  Authorized  services. 

Authority.  29  U.S.C.  1579(a). 

Subpart  A— Scope  and  Purpose 

§  628.100    Scope  and  purpose  of  part  628. 

(a)  This  part  sets  forth  requirements 
for  implementation  of  programs  under 
title  II  of  the  Job  Training  Partnefship 
Act,  and  includes  the  councils 
described  in  subpart  B  that  have 
responsibilities  under  titles  I,  U,  and  III. 
In  this  part,  the  provisions  generally 
pertaining  to  title  II  are  covered  in 
subparts  B,  C,  D,  and  E.  Matters  specific 
to  titles  IIA,  II-B,  or  D-C  are  addressed 
in  subparts  F,  G,  or  H,  respectively. 

(b)  Title  II-A  Adult  Training  programs 
are  to  prepare  adults  for  participation  in 
the  labor  force  by  providing  job  training 
and  other  services  that  vrill  result  in 
increased  employment  and  earnings, 
increased  occupational  and  educational 
skills,  reduced  welfare  dependency,  and 
resuh  in  improved  long-term 
employability. 

(c)  Title  II-B  Summer  Youth 
Employment  and  Training  programs  are 
to  pro\ide  eligible  youth  with  e.xposure 
to  the  world  of  work,  to  enhance  the 
basic  education  skills  of  youth,  to 
encourage  school  completion  or 
enrollment  in  supplemental  or 
alternative  school  programs  and  to 
enhance  the  citizenship  skills  of  youth. 

(d)  Title  II-C  Youth  Training  , 
programs  are  to  improve  the  long-term 
employ abiUty  of  youth;  to  enhance  the 
educational,  occupational  and 
citizenship  skills  of  youth:  to  encourage 
school  completion  or  enrollment  in 
alternative  school  programs;  to  increase 
the  employment  and  earnings  of  v'outh; 
to  reduce  welfare  dependency;  and  to 
assist  youth  in  addressing  problems  that 
impair  their  ability  to  make  successful 
transition  from  school  to  work,  to 
apprenticeship,  to  the  military  or  to 
postsecondary  education  and  training. 


Subpart  B — State  Ptannirrg 

§  628.200    Scope  and  Purpose. 

This  subpart  pro\'ides  requirements 
for  the  submission  of  the  Governor's 
Coordination  and  Special  Services  Plan, 
as  well  as  the  procedures  for  plan 
review.  This  subpart  also  contains 
requirements  for  the  composition  and 
responsibilities  of  the  State  Job  Training 
Coordinating  Council  and  the  State 
Human  Resource  Investment  Council. 

§  628.205    Governor's  coordination  and 
special  services  plan. 

(a)(lj  Submittal.  By  a  date  established 
by  the  Secretary,  each  State  seeking 
financial  assistance  under  the  AcX  shall 
submit  to  the  Secretary,  biramially.  the 
Gov-emor's  coordination  and  special 
services  plan  (GCSSF)  encompassing 
two  program  years  (section  121(a)). 

(2)  The  GCSSP  shall  address  the 
requirements  of  section  12 lib)  of  the 
Act,  including  a  description  of  the 
Governor's  coordination  criteria;  the 
measures  taken  by  the  State  to  ensure 
coordination  and  prevent  duplication 
with  the  Job  Oppcwrtunities  and  Basic 
Skills  (JOBS)  program;  the  certification 
of  the  implementation  of  the 
procin-ement  system,  as  required  at 
section  164(a)(6)  of  the  Act;  the 
technical  assistance  and  training  plan; 
goals,  and  the  efforts  to  accomplish  such 
goals,  for  the  training  and  placement  of 
women  in  nontraditional  employment 
and  apprenticeship;  the  proJ£?cted  use  of 
resources,  including  oversight  of 
program  performance;  program 
administration;  program  fmaircial 
management  and  audit  resolution 
procedures;  capacity  building;  priorities 
and  criteria  for  State  incentive  grants; 
and  performance  goals  for  State 
supported  programs  (section  121(b)). 

(b)  GCSSP  review.  The  Secretary  shall 
review  the  GCSSP  for  overall 
compliance  with  the  provisions  of  the 
Act.  If  the  GCSSP  is  disapproved,  the 
Secretary  shall  notify  the  Governor,  in 
writing,  within  45  days  of  submission  of 
the  reasons  for  disapproval  so  that  the 
Governor  may  modify  the  plan  to  bring 
it  into  compliance  with  the  Act  (section 
121(d)). 

(c)  Information  to  SDA  's.  (1)  In  the 
year  preceding  the  program  years  for 
which  the  plan  is  developed,  the  State 
shall  make  available  to  the  SDA's  in  the 
State  information  on  its  plans  to 
undertake  State  activities  in  program 
areas  including  education  coo.'xiination 
grants,  services  to  older  wockers,  and 
capacity  building. 

(2)  The  information  d';scribed  in 
paragraph  (cMl)  of  this  sectitm  shall  be 
provided  to  SDA's  in  sufficient  "time  for 


SDA's  to  take  it  into  consideration  in 
developing  local  job  training  plans. 

§  628.21 0    State  Job  Training  Coordinating 
Council. 

(a)  The  Governor  shall  appoint  a  State 
Job  Training  Coordinating  Council 
(SJTCC)  pursuant  to  section  122  of  the 
Act.  In  lieu  of  a  SJTOC,  the  Governor 
may  establish  and  utilize  a  State  Human 
Resource  Investment  Council  (HRIC) 
pursuant  to  section  701  of  the  Act  and 
in  accordance  with  §  628.215  of  this 
part. 

(b)  Consistent  with  section  122(aH3) 
of  the  Act,  the  SJTCC  shall  be  coin  posed 
as  follows:  30  percent,  business  and 
industry  representatives;  30  percent. 
State  and  local  government  and  local 
education  agency  repiesentatives;  30 
percent,  organized  labor  and 
community-based  organization 
representatives:  and  10  percent, 
representatives  from  the  general  public. 
The  SJTCC  shall  have  the  specific 
functions  and  responsibilities  outlined 
in  sections  122,  317,  and  501  of  the  Act. 

(c)  Funding  ioi  the  SJTCC  shall  be 
provided  pursuant  to  sections 
202(c)(1)(A)  and  262{c)(l)tA)  of  the  Act. 

(d)  The  SJTCC  shall: 

(1)  Analyze  the  SDAs'  reports  made 
pursuant  to  section  104(bKl3)  of  the  Act 
and  make  recommendations  for 
technical  assistance  and  corrective 
action,  and 

(2)  Prepare  a  summary  of  such  reports 
and  disseminate  them  to  SDA's  and 
service  providers  in  the  State  ami  to  the 
Secretary  (section  122(a)(5)  and  (6)). 

§  628.215    State  Human  Resource 
Investment  Council. 

(a)  Establishment  and'responsibjtities. 
The  State  may,  in  accordance  with 
sections  701,  702,  and  703  of  the  Act, 
establish  a  State  Human  Resource 
Investment  Council  (HRIC).  The  HRlC's 
responsibilities  are  described  at  section 
701(a)  of  the  Act.  The  HRIC  shaU  ca/ry 
out  the  following  responsibilities: 

(1)  Review  the  provision  of  services 
and  the  use  of  funds  and  resources 
under  apphcable  Federal  human 
resource  programs  and  advise  the 
Governor  on  methods  of  coordinating 
such  provision  of  services  and  use  of 
funds  and  resources  consistent  with  the 
laws  and  regulations  governing  such 
programs; 

(2)  Advise  the  Goverrvoron  the 
development  and  implementation  of 
State  and  local  standards  and  measures 
relating  to  applicable  Federal  human 
resource  programs  and  coordination  of 
such  standards  and  measures;  and 

(3)  Carry  out  the  duties  and  functions 
prescribed  for  existing  State  councils 
described  under  the  laws  relating  to  the 


applicable  Federal  human  resource 
programs,  including  the  responsibilities 
of  the  State  Council  on  Vocational 
Education  (SCOVE)  under  Section  112 
of  the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act. 

(4)  Perform  other  functions  as 
specified  by  the  Governor  (section  701J. 

fb)  Applicable  Programs.  For  the 
purposes  of  this  section,  the  programs 
included  are  those  listed  at  section 
701(b)(2)  of  the  Act.  A  program  shall  be 
included  only  if  the  Governor  and  the 
bead  of  the  State  agency  responsible  for 
the  administration  of  the  program 
jointly  agree  to  iuclude  such  program.  In 
addition,  programs  under  the  Carl 
Perkins  Vocational  and  Applied 
Technology  Act  shall  require  the 
agreement  of  the  State  council  on 
vocational  education  (section 
701(b)(1)(B)).    ' 

(c)  Composition.  (1)  The  Governor 
shall  establish  procedures  to  ensure 
appropriate  representation  on  the  HRIC 
from  among  the  categories  of 
representation  specified  in  section  702 
of  the  Act. 

(2)  In  addition,  when  the  functions 
and  responsibilities  of  the  SCOVE  are 
included  on  the  HRIC.  the  Governor  is 
encouraged  to  consider  appointing  the 
State  Director  for  Vocational  Education 
as  a  representative  on  the  HRIC. 

(d)  Funding.  (1)  Funding  to  carry  out 
the  fimctions  of  the  HRIC  shall  be 
available  pursuant  to  section  703(a)  of 
the  Act. 

(i)  The  costs  associated  with  the 
operation  of  the  HRIC  should  be 
allocated  among  the  various  funding 
sources  based  on  the  relationship  of 
each  funding  source  or  program  to  total 
spending  of  all  applicable  funding 
sources  and  programs  (section  703(d)). 

(ii)  Costs  of  the  HRIC  that  are  in 
excess  of  costs  paid  by  funds  from 
participating  State  agencies  are.  subject 
to  the  availability  of  funds  from 
applicable  JTPA  sources,  allowable 
JTPA  costs  (section  703(a)  and  (d)). 

(2)  A  HRIC  which  meets  the 
requirements  of  title  VII  and  includes 
each  of  the  programs  listed  at  section 
701(b)(2)(A)  of  the  Act  shall  be 
authorized  to  use  JTPA  State  Education 
Coordination  and  Grants  funds  (section 
123(a)(2)(D)(ii)). 

(e)  Replacement  of  other  councils.  A 
HRIC  meeting  the  requirements  of  title 
VII  of  the  Act  shall  replace  the  councils 
of  the  participating  programs  listed  at 
section  701(b)(2)(A)  of  the  Act. 

(f)  Expertise.  The  Governor  shall 
ensure  that  in  the  composition  of  the 
HRIC  and  the  staff  of  the  HRIC  there 
exists  the  proper  expertise  to  carry  out 
the  functions  of  the  HRIC  and  the 


coimeil(s)  it  replaces  (sections  702(c)(2) 
and  703(b)). 

(g)  Certification.  Each  State,  as  part  of 
the  certification  process  to  the 
Secretary,  shall  ensure  that  the  council 
meets  the  requirements  of  sections  701. 
702.  and  703.  This  certification  shall  be 
made  in  writing  and  submitted  to  the 
Secretary,  with  a  copy  provided  to  the 
Secretary  of  Education,  at  least  90  days 
before  the  beginning  of  each  period  of 
2  program  years  for  which  a  job  training 
plan  is  submitted  under  the  Act. 

Subpart  C— State  Programs 

§  628.300    Scope  and  purpose. 

This  subpart  provides  requirements 
for  the  State-operated  programs 
including  the  education  coordination 
and  grants,  services  to  older  workers, 
and  incentive  grants  to  SDA's  and  grants 
to  SDA's  for  capacity  building  and 
technical  assistance. 

§  628.305    State  distribution  of  funds. 

(a)  The  funds  made  available  to  the 
Governor  under  sections  202(c)  and 
262(c)  of  the  Act  shall  be  used  to  carry 
out  activities  and  services  under  this 
subpart. 

§628.310    Administration. 

Funds  provided  to  the  Governor 
under  sections  202(c)(1)(A)  and 
262(c)(1)(A)  of  the  Act  may  be  used  for 
overall  administration,  management, 
oversight  of  program  performance; 
technical  assistance  to  SDA's  failing  to 
meet  performance  standards,  as 
described  in  section  106(j)(l)  of  the  Act; 
auditing;  and  activities  under  sections 
121  and  122  of  the  Act. 

§  628.31 5    Education  coordination  and 
grants. 

(a)  Governor's  responsibilities.  The 
Governor  shall  allocate  funds  available 
pursuant  to  sections  202(c)(1)(C)  and 
262(c)(1)(C)  of  the  Act  to  any  State 
education  agency.  For  the  purposes  of 
this  section.  "State  education  agency" 
shall  not  include  the  State  agency  which 
administers  the  JTPA  program  within 
the  State  or  other  agencies  which  do  not 
have  education  as  a  primary  and 
operational  function,  such  as 
correctional  agencies,  although  this 
limitation  shall  not  preclude  such  an 
agency  from  being  an  ultimate 
subrecipient  of  funds  (section  123(a)(1)). 

(b)  Agreements.  (1)  The  State 
education  agency  to  be  allocated  funds 
under  section  123(a)(1)  of  the  Act  shall 
participate  in  joint  planning  activities 
with  the  Governor  in  order  to  develop 
a  plan  which  shall  be  submitted  in  the 
GCSSP  (section  123(c)). 

(2)  The  Governor  and  the  State 
education  agency  shall  jointly  agree  on 


the  plan  required  in  paragraph  (b)(1)  of 
this  section,  which  shall  include  a 
description  of  the  agreements  described 
in  paragraph  (b)(3)  of  this  section 
(section  123(c)). 

(3)  Projects  to  undertake  the  activities 
set  forth  in  section  123(a)(2)  shall  be 
conducted  in  accordance  with 
agreements  between  the  State  education 
agency(ies)  and  administrative  entities 
in  service  delivery  areas  in  the  State. 
The  agreements  may  include  other 
entities  such  as  State  agencies,  local 
education  agencies  and  alternative 
service  providers  (section  123(b)(1)(B)). 

(4)(i)  When  there  is  a  failure  by  the 
State  education  agency  and  the 
Governor  to  develop  the  joint  plan 
described  in  paragraph  (b)(2)  of  this 
section,  the  Governor  shall  not  allocate 
funds  under  section  123(a)(1)  to  such 
education  agency  nor  shall  such  funds 
be  available  for  expenditure  by  the 
Governor  (section  123(c)). 

(ii)  When  no  State  education  agency 
accepts  the  allocation  of  funds  under 
section  123(a)(1),  or  when  there  is  a 
failure  to  reach  the  agreement(s) 
specified  in  paragraph  (b)(3)  of  this 
section,  the  funds  may  only  be  used  by 
the  Governor  pursuant  to  section  123(e) 
and  in  accordance  with  the  bcSSP 
(section  123(e)). 

(c)  Allowable  activities.  (1)  Funds 
made  available  for  education 
coordination  and  grants  under  section 
123  of  the  Act  shall  be  used  to  pay  the 
Federal  share  of  education  coordination 
and  grants  projects  (section  123(a)(2)). 

(2)  Projects,  as  defined  at  section 
123(a)(2)(A).  (B),  and  (C)  of  the  Act  shall 
be  conducted  for  eligible  individuals 
and  should  include  those  which: 

(i)  Provide  school-to-work  services  of 
demonstrated  effectiveness,  including 
youth  apprenticeship  programs; 

(ii)  Provide  literacy  and  lifelong 
learning  opportunities  and  services  of 
demonstrated  effectiveness,  including 
basic  education  and  occupational  skills 
training;  and 

(iii)  Provide  statewide  coordinated 
approaches  to  education  and  training 
services,  including  model  programs, 
designed  to  train,  place,  and  retain 
women  in  nontraditional  employment 
(section  123(a)). 

(3)  Projects  for  coordination  of 
education  and  training  may  also  be 
conducted  which  may  include  support 
activities  pertaining  to  the  HRIC  which 
meets  the  reouirements  of  title  VII. 

(d)  Expenditure  requirements.  (l)(i)  At 
least  80  percent  of  the  funds  allocated 
under  section  202(c)(1)(C)  and  section 
262(c)(1)(C)  of  the  Act  shall  be 
expended  to  pay  for  the  Federal  share  of 
projects  described  in  paragraph  (c)(2j  of 
this  section  (section  123(d)(2)(B)). 
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(ii)  The  Governor  shali  assure  that  not 
less  than  75  percent  of  the  funds 
expended  for  SKJxih  protects  are 
expended  for  projects  for  eligible 
economically  disadvantaged 
participants  who  experience  barriers  to 
employment.  Far  purposes  of  meeting 
this  requirement,  participants  meeting 
the  conditions  of  section  263<aM2)(B) 
and  (C)  and  (g)  of  the  Act  may  be 
considered  economically  disad'vantaged 
(secticm  123(dX2MC)). 

(Lii)  Priority  for  funds  not  expended 
for  the  economically  disadvantaged 
shall  be  given  to  title  III  prarticipants  and 
persons  with  barriers  to  employment. 

(iv)  The  Governor  may  assure 
compliance  with  the  requirement  to 
serve  participants  with  barriers  to 
employment  by  targeting  projects  to 
particular  barrier  groups  [e.g.,  sdiool 
dropouts). 

(2)  Not  more  than  20  percent  of  funds 
allocated  under  section  202(c]ll)tC)  of 
the  Act  may  be  expended  to: 

(i)  Facilitate  coordination  of 
education  and  training  services  for 
participants  in  the  projects  described  in 
section  123(a)(2)(A),  (BJ  and  (Q,  or 

(ii)(A)  Support  activities  pertaining  to 
a  HRIC  that  meets  the  requirements  of 
§  628.21 5  of  this  part,  or 

(B)  Support  activities  pertaining  to  a 
State  council  which  carries  out 
functions  similar  to  those  of  a  HRJC  if 
such  coimdl  was  established  prior  to 
July  1,  1992." 

(e)  Contriimfjon.  (1)  Except  as 
provided  in  paragraph  (e)(3)  of  this 
section,  the  State  shall  provide  for  the 
contribution  of  funds,  other  than  the 
funds  made  available  under  this  Act,  of 
a  total  amount  equal  to  the  amounts 
allotted  under  Section  123; 

(2)  The  Governor  shall  define  and, 
assure  the  provision  of  adequate 
resources  by  the  State  to  meet  the 
requirements  of  paragraph  (e)(1)  of  this 
section.  Such  amount  may  include  the 
direct  cost  of  employment  and  training 
services  provided  by  other  Federal 
programs  or  agencies  if  such  use  for 
matching  is  in  accordance  with  the 
applicable  Federal  law  governing  the 
use  of  such  funds. 

(3)  When  there  is  a  failure  to  reach 
agreement  between  the  State  education 
agency  and  the  administrative  entity  in 
the  service  delivery  area,  as  set  forth  in 
paragraph  (b)(3)  of  this  section,  the 
requirement  for  the  contribution  of 
funds  shall  not  apply. 

(f)  Eligible  youth,  age  14  through  15, 
may  be  served  in  the  program  under  this 
section  to  the  extent  set  forth  in  the 
agreemeifits  under  paragraph  (b)(3)  of 
this  section 


§«2a.320    ServioMforoUermdivMuats. 

(a)  Consultation.  (1)  The  Governor 
shall  consult  with.the  appropriate  PIC's 
and  chief  elected  officiaI(s)  prior  to 
entering  into  agreements  to  provide 
services  under  section  204jd)  and  to 
assure  that  services  provided  to 
participants  under  section  204(d)  are 
consistent  with  the  programs  and 
activities  provided  in  the  SDA  to 
eligible  older  participants. 

{2\  The  GCSSP  shall  specify  the 
process  for  accomplishing  the 
consultation  required  by  paragraph 
(a)(2)  of  this  section. 

(b)  Funds  available  under  section 
204(d)  shall  be  used  by  the  Governor  to 
provide  services  on  an  equitable  basis 
throughout  the  State,  taking  into 
account  the  relative  share  of  the 
population  of  eligible  older  individuals 
residing  in  each  SDA  and  the 
participation  of  such  older  individuals 
in  the  labor  force. 

(c)  Delivery  of  services.  (1)  Services  to 
participants  eligible  under  section 
204(d)  shali  be  delivered  through 
agreements  with  SDA's,  private  industry 
councils,  public  agencies,  private 
nonprofit  organizations  (including 
veterans  organizations)  and  privaterfor- 
profit  organizations. 

(2)  Priority  for  delivery  of  services 
under  this  section  shall  be  given  to 
agencies  and  organizations  which  have 
a  demonstrated  effectiveness  in 
providing  training  and  employment 
services  to  such  older  individuals. 

(d)  EligibUity.  (1)  Individuals 
provided  services  under  section  204(d) 
of  the  Act  shall  be  economically 
disadvantaged,  based  on  criteria 
applicable  in  the  SDA  in  which  they 
reside,  and  shall  be  age  55  or  older. 
However,  each  program  year  not  more 
than  10  percent  of  participants  eru-olled 
under  section  204(d)  may  be  individuals 
who  are  not  economically 
disadvantaged  but  have  serious  barriers 
to  employment  as  identified  by  the 
Governor  and  have  t)een  determined 
within  the  last  12  months  to  meet  the 
income  eligibility  requirements  for  title 
V  of  the  Older  Americans  Act  of  1965 
(section  204(d){5)tB)(i)). 

(2)  The  following  criteria  shall  apply 
to  joint  programs  for  oWct  workers. 

(i)  In  order  to  carry  out  a  joint 
program  with  operators  of  programs 
under  title  V  of  the  Older  Americans 
Act,  there  shall  be  a  written  financial  or 
non-financial  agreemwit,  or  written  joint 
program  description  when  the  entity 
which  operates  the  JTPA  and  title  V 
program  are  the  same. 

(ii)  Joint  programs  under  this 
paragraph  (d)(2)  may  include  referrals 
between  programs,  co-enrollment  and 
provision  of  services. 


(iii)  Under  agreemraits  pursuant  tq 
this  paragraph  (dM2),  individuals 
eligible  uixier  title  V  of  the  Older 
Americans  Act  shall  be  deemed  to 
satisfy  the  requirements  of  section 
203(a)(2)  of  the  Act  (Older  Americans 
Act.  Pub.  L.  103-171,  section  510). 

(e)  Applicable  requirements.  Except  as 
provided  in  the  Act,  the  provisions  of 
title  II-A  shall  apply  to  programs 
conducted  under  section  204(d)  (section 
204(d)(6)). 

(f)  The  Govonor  shall  make  efforts  to 
coordinate  the  deUvery  of  services 
under  section  204(d)  with  the  delivery 
of  services  under  title  V  of  the  Older 
Americans  Act  of  1965.  Such 
coordination  niay  include  coenrollment, 
coordination  of  a  continuum  of  services 
between  this  section  and  title  V  of  the 
Older  Americans  Act  and  other 
appropriate  linkages. 

(g)  The  Governor  shall  give 
consideration  to  assisting  programs 
involving  training  for  jobs  in  growth 
industries  and  jobs  reflecting  the  use  of 
new  technological  skills  (section 
204(d)(3)). 

§628.325    Incentive  grants,  capacity 
budding,  and  technical  assistance. 

(aj  Funds  available  to  the  Governor 
under  sections  202(c)(1)(B)  and 
262(c)(1)(B)  of  the  Act  shall  be  used  to 
provide  incentive  grants  to  SDA's  and 
for  capacity  building  and  technical 
assistance. 

(b)  Incentive  grants.  (1)  Not  less  than 
67  percent  of  the  funds  available  under 
sections  202(c)(1)(B)  and  262(c)(1)(B)  of 
the  Act  shall  be  used  by  the  Governor 
to  provide  incentive  grants  for 
programs,  except  programs  under 
section  204(d)  of  the  Act,  exceeding  title 
II  performance  standards  (rection 
106(b)(7)). 

(2)  Incentive  grant  funds  under  this 
section  shall  be  distributed  by  the 
Governor  among  SDA's  within  the  State 
pursuant  to  section  106(b)(7)  of  the  Act. 

(3)  The  Governor  shall,  as  part  of  the 
annual  statement  of  goals  and  objectives 
required  by  section  121(a)(1)  of  the  Act, 
provide  SDA's  with  the  specific  policies 
and  procedures  to  implement  section 
106(b)(7)  of  the  Act. 

(4)  In  a  State  which  is  the  ser\ice 
delivery  area,  incentive  grant  funds 
shall  be  distributed  in  a  manner 
determined  by  the  Governor  and 
described  in  the  GCSSP.  The  Governor 
shall  give  consideration  to  recognizing 
the  performance  of  service  providers 
within  the  State. 

(5)  SDA's  should  use  incentive  grant 
funds  for  capacity  building  and 
technical  assistance  activities  and/or  for 
the  conduct  of  allowable  Title  II 
activities  for  eligible  youth,  eligible 


adults,  or  both,  at  the  discretion  of  the 
SDA. 

(c)  Capacity  building  and  technical 
assistance.  (1)  Up  to  33  percent  of  the 
funds  available  under  sections 
202(c)(1)(B)  and  262(c)(1)(B)  of  the  Act 
may  be  used  by  the  Governor  to  provide 
capacity  building  and  technical 
assistance  efforts  aimed  at  improving 
the  competencies  of  the  personnel  who 
staff  and  administer  JTPA  including 
SDA's,  service  providers.  State  staff, 
private  industry  councils,  other  job 
training  councils  and  related  human 
service  systems  provided  for  in  section 
205(a)  of  the  Act. 

(2)  In  providing  capacity  building  and 
technical  assistance  activities,  the 
Governor  shall: 

(i)  Consult  with  SDA's  concerning 
capacity  building  and  technical 
assistance  activities  consistent  with  the 
process  specified  in  the  GCSSP; 

(ii)  Ensure  that  the  use  of  funds  will 
assist  front  line  staff  providing  services 
to  participants  by  directing  resources  to 
SDA  and  service  provider  staff  for 
capacity  building  efforts,  building  a 
statewide  capacity  building  strategy 
based  on  an  assessment  of  local  capacity 
building  needs  developed  in 
cooperation  with  the  SDA's,  and/or 
delivering  training  and  technical 
assistance  directly  to  the  local  level; 

(iii)  Ensure  that  expenditures  for  the 
purchase  of  hardware/software  are  only 
for  the  development  of  Statewide 
communications  and  training 
mechanisms  involving  computer-based 
communication  technologies  that 
directly  faciUtate  interaction  with  the 
National  Capacity  Building  and 
Information  Dissemination  Network 
(National  Network)  described  in  section 
453  of  the  Act  and  that  faciUtate  the  use 
of  computer-based  training  techniques 
in  capai  ity  building  and  technical 
assistance  activities; 

(iv)  Ensure  that  State  and  local 
capacity  building  efforts  are  coordinated 
and  integrated  with  the  National 
Network,  pursuant  to  sections 
2G2(c)(3)(B)  and  262(c)(3)(B)  of  the  Act. 
and  that  materials  developed  with  funds 
under  this  section  are  made  available  to 
be  shared  with  other  States,  SDA's  and 
the  National  Network.  States  and  SDA's 
retain  the  flexibility  to  tailor  Network 
products  to  their  own  needs  and/or  to 
produce  and  train  on  similar  or  related 
products  when. local  circumstances  so 
dictate  and; 

(v)  Proyide  technical  assistance  to 
scr\ice  delivery  areas  failing  to  meet 
performance  standards  pursuant  to 
section  106(i)(2)  of  the  Act. 

(d)  Cpst  snaring.  (1)  Ccwt  sharing 
approaches  are  encouraged  among 
States.  SDA's  and/or  among  other 


Federal.  State,  and  local  human  service 
programs,  including  those  listed  in 
section  205(a)  of  the  Act,  in  developing 
electronic  communications,  training 
mechanisms  and/or  contributing  to  the 
National  Network. 

(2)  All  shared  costs  shall  be  allocated 
eimong  the  contributing  funding  soiurces 
on  the  basis  of  benefits  received. 

Subpart  0 — Local  Service  Delivery 
System 

§  628.400    Scope  and  purpose. 

This  subpart  sets  forth  requirements 
for  the  selection  of  service  delivery 
areas,  the  establishment  and 
responsibilities  of  the  private  industry 
council,  and  the  selection  of  the  SDA 
grant  recipient  and  administrative 
entity.  This  subpart  also  contains  the 
requirements  for  the  local  job  training 
plan  as  well  as  the  procedures  for  its 
review  and  approval  by  the  State. 

§628.405    Service  delivery  areas. 

(a)(1)  The  Governor,  after  receiving 
recommendations  from  the  SJTCC,  shall 
designate  SDA's  within  the  State  in 
accordance  with  the  provisions  of 
section  101  of  the  Act. 

(2)  SDA's  may  not  be  designated  by 
the  Governor  more  frequently  than  once 
every  two  years,  and  such  designations 
shall  be  made  to  coincide  with  the  two- 
year  plan  cycle  for  tlie  GCSSP  and  local 
job  training  plans  [i.e.,  the  designation 
cannot  be  made  for  an  off-year  in  this 
cycle). 

(3)  Each  request  for  designation  as  an 
SDA  shall  be  submitted  in  a  form  and 
by  a  date  established  by  the  Governor. 
The  procedures  established  by  the 
Governor  shall  provide  for  the  treatment 
of  existing  SDA's  for  the  purposes  of 
submitting  SDA  designation  requests. 

(b)(1)  The  Governor  shall  approve 
SDA  designation  requests  from  entities 
with  a  population  of  200,000  or  more 
that  satisfy  the  criteria  specified  in 
section  101(a)(4)(A)  of  the  Act. 

(2)  When  there  are  competing 
applications  under  paragraph  (b)(1)  of 
this  section  for  the  same  geographic 
area,  the  Governor  shall  designate  the 
entity  with  the  population  closest  to 
200,000,  if  the  remaining  reduced  area  • 
also  continues  to  satisfy  the  criteria 
specified  in  section  101(a)(4)(A)  of  the 
Act.  The  Governor  shall  offer  to 
designate  the  remaining  reduced  a/ea  as 
an  SDA  as  well. 

(3)  When  there  are  competing 
apphcatiuns  under  fkaragraph  (b)(1)  of 
this  section  for  the  same  geographic  area 
and  the  designation  of  the  entity  with 
the  population  closest  to  200,000  would 
have  the  effect  of  reducing  the 
population  of  the  competing  entity  to 


below  a  population  of  200.000.  the 
Governor  has  the  discretion  to 
determine  which  request  to  honor. 

(d)  The  Governor  may.  in  accordance 
with  section  101(a)(4)(B)  of  the  Act. 
approve  a  request  to  be  a  SDA  from  any 
unit,  or  contiguous  imits.  of  general 
local  government,  without  regard  to 
population,  which  serves  a  substantial 
portion  of  a  labor  market  area,  in 
making  such  designations,  the  Governor 
shall  evaluate  the  degree  to  which  a 
proposed  service  delivery  area  meets 
criteria  esta'olished  by  the  Governor 
which,  at  a  minimum,  shall  include: 

(1)  The  capabihty  to  effectively 
deliver  job  training  services; 

(2)  The  capacity  to  administer  the  job 
training  program  in  accordance  with  the 
Act,  applicable  rules  and  regulations 
and  State  standards;  and 

(3)  The  portion  of  a  labor  market  to  be 
served. 

-  (e)  For  the  purposes  of  SD.^ 
designations  under  section  101(a)(4)(A) 
and  (B)  of  the  Act,  the  term  "substantial 

f)art"  and  "substantial  portion"  of  a 
abor  market  area  shall  be  defined  by  the 
Governor,  but  shall  not  be  less  than  10% 
of  the  population  of  a  labor  market  area. 

(f)  All  areas  within  the  State  shall  be 
covered  by  designated  SDA's.  After 
honoring  all  requests  for  designation 
from  eligible  entities  imder  section 
101(a)(4)(A)  of  the  Act,  and  making  any 
qualified  discretionary  designations 
under  section  101(a)(4)(B)  of  the  Act. 
the  Governor  shall  include  uncovered 
areas  in  the  State  within  other 
designated  SDA's  willing  to  accept  them 
or  within  a  Slate  administered  SDA. 

(g)  Appeals.  (1)  Only  an  entity  which 
meets  the  requirements  of  section 
101(a)(4)(A)  of  the  Act  for  designation  as 
a  service  delivery  area,  but  which  has 
had  its  request  to  be  an  SDA  denied, 
may  appeal  the  Governor's  denial  of 
service  delivery  area  designation  to  the 
Secretary  of  Labor. 

(2)  Appeals  made  pursuant  to 
paragraph  (g)(1)  of  this  section  shall  be 
submitted  by  certified  mail,  return 
receipt  requested,  to  the  Secretary,  U.S. 
Department  of  Labor,  Washington,  DC 
20210.  Attention:  ASET.  A  copy  of  the 
appeal  shall  simultaneously  be  provided 
to  the  Governor. 

(3)  The  Secretary  shall  not  accept  an 
appeal  dated  later  than  30  days  after 
receipt  of  wrritten  notification  of  the 
denial  from  the  Governor. 

(4)  The  appealing  party  shall  explain 
why  it  believes  the  denial  is  contrarv  to 
the  provisions  of  section  101  of  the  Aci. 

(5)  The  Secretary  shall  accept  the 
appeal  and  make  a  decision  only  with 
regard  to  whether  or  not  the  denial  is 
inconsistent  with  section  101  of  the  Act. 
The  Secretary  may  considej^  any 
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comments  submitted  by  the  Governor. 
The  Secretary  skall  make  a  final 
decision  within  30  days  after  receipt  of 
the  appeal  (section  101(a)(4)(C)). 

(6)  The  Secretary  shall  notify  the 
Governor  and  the  appellant  in  writing  of 
the  Secretary's  decision. 

§628.410    Private  Industry  Council. 

(a)  Certification  of  the  PIC.  (1)  The 
chief  elected  official(s)  of  the  SDA  shall 
establish  and  the  Governor  shall  certify 
the  private  industry  council  (PIC) 
pursuant  to  section  102  of  the  Act. 

(2)  The  Governor  shall  review  the 
certification  of  the  PIC  biennially,  one 
year  prior  to  the  effective  date  of  the  2- 
year  SDA  job  training  plan  to  the 
Governor.  The  Governor's  review  shall 
include: 

(i)  The  PIC  composition,  which  shall 
be  consistent  with  section  102(a],  (b), 
(c).  and  (d)  of  the  Act  and  shall  include 
the  names  of  individuals  nominated  and 
their  qualifications; 

(ii)  The  nomination  process; 

(iii)  The  written  agreement(s)  among 
the  appropriate  chief  elected  official(s) 
and  the  PIC.  including  procedures  for 
the  development  of  the  SDA  job  training 
plan  and  the  selection  of  the  grant 
recipient  and  administrative  entity. 

(3)  The  chief  elected  official  shall 
select  labor  representatives  for  the  PIC 
from  individuals  recommended  by 
recognized  State  and  local  labor 
federations.  For  purposes  of  this  section, 
a  labor  federation  is  an  alliance  of  two 
or  more  organized  labor  unions  for  the 
purpose  of  mutual  support  and  action. 
An  example  of  a  recognized  labor 
federation  is  the  AFL-CIO. 

(b)  Responsibilities  of  the  PIC. 
Pursuant  to  section  103  of  the  Act,  the 
PIC  shall: 

(1)  Provide  poHcy  and  program 
guidance  for  all  activities  under  the  job 
training  plan  for  the  SDA; 

(2)  In  accordance  with  agreements 
negotiated  with  the  appropriate  chief 
elected  officiaUs),  determine  the 
procedures  for  development  of  the  job 
training  plan  and  select  the  grant 
recipient  and  administrative  entity  for 
the  SDA; 

(3)  Independent  oversight.  As 
specified  in  subpart  D  of  part  627  of  this 
chapter,  the  PIC  shall  exercise 
independent  oversight  over  programs 
and  activities  under  the  job  training 
plan,  which  oversight  shall  not  be 
circumscribed  by  agreements  with  the 
appropriate  chief  elected  official(s)  of 
the  SDA; 

(4)  Be  a  party  to  the  designation  of 
substate  grantees  under  title  III.  as  set 
forth  in  §  631.35  of  this  chapter; 

(5)  Establish  guidelines  for  the  level  of 
skills  to  be  provided  in  occupational 


skills  training  programs  funded  by  the 
administrative  entity; 

(6)  Consult  with  the  Governor  on 
agreements  to  provide  services  for  older 
indi\'iduals  under  section  204(d)  of  the 
Act; 

(7)  Establish  youth  and  adult 
competency  levels  consistent  with 
performance  standards  established  by 
the  Secretary,  based  on  such  factors  as 
entry  level  skills  and  other  hiring 
requirements,  in  consultation  with 
educational  agencies  and.  where 
appropriate,  with  representatives  of 
business,  organized  labor  and 
community-based  organizations 
pursuant  to  section  106(b)(5)  and 
107(d);  and 

(8)  identify  occupations  for  which 
there  is  a  demand  in  the  area  served. 

(c)  Substate  plan.  The  PIC  shall  be 
provided  the  opportunity  to  review  and 
comment  on  a  substate  grantee  plan 
under  title  III  of  the  Act  prior  to  the 
submission  of  such  plan  to  the  Governor 
(section  313(a)). 

(e)  The  State  Employment  Service 
agency  shall  develop  jointly  with  each 
appropriate  PIC  and  chief  elected 
official(s)  for  the  SDA  those  components 
of  the  plans  required  under  the  Wagner- 
Peyser  Act  which  are  applicable  to  the 
SDA.  (See  part  652  of  this  chapter). 

(f)  Single  SDA  States.  (1)  In  any  case 
in  which  the  service  deUvery  area  is  a. 
State,  the  SJTCC  or  a  portion  of  the 
SJTCC  may  be  reconstituted  as  a  PIC  if 
the  PIC  meets  the  requirements  of 
section  102(a)  of  the  Act. 

(2)  When  the  service  delivery  area  is 
a  State  and  the  functions  of  the  SJTCC 
are  embodied  in  the  HRIC.  the  HRIC  or 
a  portion  of  the  HRIC  may  be 
reconstituted  as  a  PIC  if  the 
requirements  for  private  sector  business 
representation  at  section  102(a)(1)  of  the 
Act  are  met  (section  102(h)). 

§  628.41 5    Selection  of  SO  A  grant  recipient 
and  administrative  entity. 

(a)  Selection  of  SDA  grant  recipient. 
(1)  The  SDA  grant  recipient  and  the 
entity  to  administer  the  SDA's  job 
training  plan  for  title  II,  developed 
pursuant  to  section  104  of  the  Act.  shall 
be  selected  by  agreement  of  the  PIC  and 
chief  elected  official(s)  of  the  SDA. 
These  may  be  the  same  or  different 
entities. 

(2)  The  specific  functions  and 
responsibilities  of  the  entities  described 
in  paragraph  (a)(1)  of  this  section  shall 
be  spelled  out  in  the  agreement  between 
the  PIC  and  the  chief  elected  official(s), 
and  shall  specifically  address  the 
provisions  of  section  141  (i)  of  the  Act 
(section  103(b)(1)). 

(b)  Subrecipient  requirements.  (1)  The 
Governor  may  establish  requirements 


pertaining  to  subrecipient,  including 
SDA  grant  recipient,  responsibility  for 
JTPA  funds. 

(2)  The  requirements  of  paragraph 
fb)(l)  of  this  section  shall  not  preclude 
the  selection  of  any  entity  identified  in 
section  lOSfb)  of  the  Act  as  SDA  grant 
recipient. 
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§  628.420    Job  training  plan. 

(a)  The  Governor  shall  issue 
instructions  and  schedules  to  assure 
that  job  training  plans  and  plan 
modifications  for  SDA's  within  the  State 
conform  to  all  requirements  of  the  Act. 

(b)  The  Governor's  instructions  for 
development  of  the  SDA's  job  training 
plan  shall  require  that  the  plan  contain    . 
the  following  information: 

(1)  A  complete  and  detailed 
discussion  of  the  elements  found  in 
section  104(b)  of  the  Act,  including 
goals  for  the  training  and  training 
related  placement  of  women  in 
nontraditional  employment  and 
apprenticeships; 

(2)  A  discussion  of  the  SDA's 
compliance  with  the  Secretary's 
program  goals,  as  outlined  in  the 
planning  guidance  provided  to  the 
Governor;  and 

(3)  An  oversight  plan  for  the  SDA 
which  includes:  (i)  A  description  of  the 
oversight  activities  of  the  PIC  and  the 
chief  elected  official(s),  and  (ii)the  SDA 
administrative  entity's  monitoring  plan 
which  includes  the  Governor's 
monitoring  requirements  for  service 
providers. 

(c)  The  Governor  may  also  require 
that  the  SDA  job  training  plan  contain 
a  capacity  building  and  technical 
assistance  strategy  that  includes  plans 
for  designating  capacity  building  as  a 
staff  function,  assessing  local  capacity 
building  needs,  and  developing  and 
participating  in  computerized 
communication  mechanisms. 

(d)  The  SDA  job  training  plan  shall  be 
jointly  approved  and  jointly  submitted 
to  the  Governor  by  the  PIC  and  the  chief 
elected  official(s)  (section  103(d)). 

(e)  Modifications.  (1)  Any  major 
modification  to  the  SDA  job  training 
plan  shall  be  jointly  approved  and 
jointly  submitted  by  the  PIC  and  chief 
elected  official(s)  of  the  SDA  to  the 
Governor  for  approval. 

(2)  For  the  purposes  of  this  section, 
the  circumstances  which  constitute  a 
"major"  modification  shall  be  specified 
by  the  Governor. 

§  628.425    Review  and  approval. 

(a)  Standards  and  procedures.  The 
Governor  shall  establish  standards  and 
procedures  for  the  review  and  approval 
or  disapproval  of  the  SDA  job  training 
plan  and  plan  modifications  that  shall 


be  provided  to  the  SDA's  at  the  same 
time  as  the  instructions  and  schedules 
for  preparation  of  the  plans  are 
provided. 

(b)  Plan  approval.  Except  when  the 
Governor  makes  a  finding  under  the 
provisions  of  section  105(b)(1)  of  the 
Act.  the  Governor  shall  approve  the 
SDA  job  training  plan  or  plan 
modification.  The  notice  of  approval 
shall  be  provided  in  writing  to  the  chief 
elected  official(s}  and  to  the  private- 
industry  council. 

§628.426    Disapproval  or  revocation  of  the 
ptan. 

(a)  If  the  Governor  disapproves  the 
.  SDA  job  training  plan  or  plan 

modification  for  .any  reason,  the 
Governor  shall  notify  the  PIC  and  chief 
elected  offidal(s)  for  the  SDA  in  wTiting 
as  provided  in  section  105(b)(2)  of  the 
Act. 

(b)  If  the  Governor  disapproves  the 
SDA  job  training  plan  or  plan 
modification,  the  Governor  shall 
provide  the  PIC  and  the  chief  elected 
official  (s)  for  the  SDA  30  days  to  correct 
the  deficiencies  and  resubmit  the  plan 
or  plan  modification.  Within  15  days 
after  the  plan  or  plan  modification  is 
resubmitted,  the  Governor  shall  make  a 
final  decision  and  shall  notify  the  PIC 
and  the  appropriate  chief  elected 
official(s)  of  the  SDA  in  writing  of  the 
final  disapproval  or  approval. 

(c)  Governor  mediation.  If  the  PIC  and 
the  appropriate  chief  elected  official(s) 
of  an  SDA  are  unable  to  reach  an 
agreement  under  the  provisions  of 
section  103  (b)(1)  or  (d)  of  tiie  Act.  any 
such  party  may  request  the  Governor  to 
mediate. 

(d)  Failure  to  reach  agreement  If  the 
PIC  and  the  chief  elected  official(s)  fail 
to  reach  the  required  agreements  in 
section  103  (b)(1)  or  (d)  of  the  Act.  funds 
may  not  be  made  available  to  an  SDA 
under  section  104  of  the  Act  and  the 
Governor  shall  merge  the  affected  area 
into  one  or  more  other  existing  service 
delivery  areas  (section  105(c)(1)). 

(e)  Ahpeals.  (1)  In  accordance  with 
section  105(b)(2)  of  the  Act,  any  final 
disapproval  by  the  Governor  of  the  SDA 
job  ti-aining  plan  or  modification  may  be 
appealed  by  the  PIC  and  chief  elected 
offidal(s)  of  the  SDA  to  the  Secretary. 

(2)  The  Secretary  shall  not  accept  an 
appeal  dated  later  than  30  days  after 
receipt  by  the  PIC  and  chief  elected 
officiai(s)  of  the  final  disapproval  of  the 
SDA  job  training  plan  or  modification 
from  the  Governor. 

(3)  The  Secretary  shall  accept  an 
appeal  under  paragraph  (e)(1)  of  this 
section  and  shall  determine  only 
whether  the  disapproval  is  clearly 
erroneous  under  section  105(b)(1)  of  the 


Act.  The  Secretary  may  consider  any 
comments  submitted  by  the  Governor. 
In  accordance  with  section  105(b)(2)  of 
the  Act.  the  Secretary  shall  make  a  final 
decision  vdthin  45  days  after  the  appeal 
is  received  by  the  Secretary. 

(4)  The  Secretary  shall  notify  the 
Governor  and  the  appellant  in  writing  of 
the  Secretary's  decision. 

(f)  Appeals  of  plan  revocations. 
Pursuant  to  section  164(b)(1)  of  the  Act. 
a  notice  of  intent  to  revoke  approval  of 
all  or  part  of  a  plan  may  be  appealed  to 
the  Secretary.  Such  appeals  shall  be 
treated  as  a  disapproval  under 
paragraphs  (c)  and  (e)  of  this  section, 
except  that  the  revocation  shall  not 
become  effective  until  the  later  of: 

(1)  The  time  for  appeal  under 
paragraph  (e)  of  this  section  has  expired; 
or 

(2)  The  date  on  which  the  Secretary 
issues  a  decision  affirming  the 
revocation. 

(g)  In  the  event  that  a  plan  is 
disapproved  and  the  Governor's 
decision  is  upheld  upon  appeal,  the 
Governor  shall  merge  the  affected  area 
into  other  designated  SDA's  willing  to 
accept  it  or  include  it  in  another  SDA 
within  the  State. 

§628.430    State  SDA  Submission. 

(a)  Pursuant  to  section  105(d)  of  the 
Act.  when  the  SDA  is  the  State,  the 
Governor  shall  submit  to  the  Secretary, 
not  less  that  60  days  before  the 
beginning  of  the  first  of  the  two  program 
years  covered  by  the  job  training  plan 
and  in  accordance  with  instructions 
issued  by  the  Secretary,  an  SDA  job 
training  plan  covering  two  program 
years.  When  the  SDA  is  the  State, 
modifications  to  the  plan  shall  be 
submitted  to  the  Secretary  for  approval. 

(b)  When  a  State  submits  an  SDA  job 
training  plan  or  plan  modification 
pursuant  to  paragraph  (a)  of  this  section, 
the  Secretary  shall  review  the  plan  or 
plan  modification  for  overall 
compliance  with  the  provisions  of  the 
Act.  The  State's  plan  shall  be 
considered  approved  unless,  within  45 
days  of  receipt  of  the  submission 
described  in  paragraph  (a)  of  this 
section,  the  Secretary  notifies  the 
Governor  in  writing  of  inconsistencies 
between  the  submission  and 
requirements  of  specific  provisions  of 
die  Act.  If  the  plan  or  plan  modification 
is  disapproved,  the  Governor  may 
appeal  the  decision  by  requesting  a 
hearing  before  an  administrative  law 
judge  pursuant  to  subpart  H  of  part  627 
of  this  chapter. 


JMI 


Subpart  E — Program  Design 
Requirements  for  Programs  Under 
Title  II  of  the  Job  Training  Partnership 
Act 

§628.500    Scope  and  purpose. 

This  subpart  contains  the  regulations 
pertaining  to  the  program  design 
requirements  common  to  all  programs 
conducted  imder  titles  I  (i.e..  sections 
1 21  and  1 23)  and  ri  of  the  Act. 
Regulations  specifically  pertaining  to 
the  Aduh  Program  can  be  found  in 
subpart  F  of  this  part.  Regulations 
pertaining  to  the  Summer  Youth 
Employment  and  Training  Program  c.in 
be  found  in  subpart  G of  this  part. 
Regulations  pertaining  to  the  Youth 
Training  Program  can  be  found  in 
subpart  H  of  this  part. 

§628.505    Eligibility. 

(a)  Eligibility  criteria.  (1)  Individuals 
who  apply  to  participate  in  a  program 
under  title  II  shall  be  evaluated  for 
eligibility  based  on  age  and  economic 
disadvantage.  Specific  eligibility  criteria 
for  programs  imder  title  11,  parts  A,  B. 
and  C  are  described  in  this  part. 

(2)  Individuals  served  under  title  11 
shall  be  residents  of  the  SDA.  as 
determined  by  local  government  policy, 
except  for  the  limited  exceptions 
described  in  the  job  training  plan, 
including  joint  programs  operated  by 
SDA's  (section  141(e)). 

(b)  Eligibility  documentation.  (1)  In 
order  to  promote  the  uniform  and 
standard  appUcation  of  eligibiUty 
criteria  for  participation  in  the  jfPA 
program,  the  Department  has  issued  hn 
Eligibility  Documentation  TAG  that 
provides  guidance  on  acceptable 
documentation. 

(2)  SDA  utilization  of  eligibilitv 
guidance.  When  it  is  determined  that 
the  SDA  or  service  provider  has 
followed  the  guidance  contained  in  the 
Eligibility  Documentation  TAG.  the 
Grant  Officer  will  not  disallow 
questioned  costs  related  to  the  n^quircd 
documentation  concerning  an 
indindual's  eligibility. 

§  628.510    Intake,  referrals  and  targeting. 

(a)  Collection  of  personal  data,  in 
addition  to  determining  an  applita.it's 
eligibility,  the  intake  process  shall 
include  a  preliminary  re\iew  of 
information  relating  to  whether  an 
applicant  is  included  in  one  or  more  of 
the  categories  listed  in  section  203(b)  of 
the  Act. 

(b)  Information  on  services.  Up.m 
application,  an  eligible  individual  shall 
be  provided  information  by  the  SD.\  or 
its  service  providers  on  the  full  arrav  of 
services  available  through  the  SD.^  and 
its  SRr\irc  providers,  including 
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information  for  women  about  the 
opportunities  for  nontraditional  training 
and  employment. 

(c)  Assessment  during  intake.  Some 
limited  assessment  activities  may  be 
conducted  during  the  intake  process  in 
order  to  determine  an  eligible 
applicant's  suitability  for  title  11 
program  services.  This  assessment 
should  be  a  method,  in  difficult  cases. 
to  finalize  determinations  for 
enrollment.  The  amount  of  assessment 
provided  during  intake  is  not  restricted, 
however,  assessment  during  intake  shall 
be  charged  in  accordance  with 

§  627.440(d)(3). 

(d)  Referral  of  eligible  applicants. 
During  the  intake  process, 
determinations  may  be  made  prior  to 
enrollment  to  refer  an  eligible  applicant 
to  another  human  service,  training  or 
education  program  deemed  more 
suitable  for  the  individual,  including 
the  Job  Corps  program.  In  these  cases, 
information  on  the  full  array  of  services 
available  in  the  SDA  may  be  provided 
in  written  form  with  recommendations 
and  written  referrals  to  other 
appropriate  programs.  Copies  of  or 
notations  of  referrals  will  be  maintained 
as  documentation  and  may  be  recorded 
in  an  incomplete  ISS.  Further  tracking 
or  follow-up  of  referrals  out  of  title  II  is 
not  required. 

(e)  Referrals  from  service  providers  to 
service  delivery  areas  for  additional 
assessment.  (1)  Each  service  provider 
shall  ensure  that  an  eligible  applicant 
who  cannot  be  served  by  its  particular 
program  shall  be  referred  to  the  SDA  for 
assessment,  as  necessary,  and  suitable 
referral  to  other  appropriate  programs. 
Each  service  provider  shall  also  ensure 
that  a  participant  who  cannot  be  served 
by  its  particular  program  shall  be 
referred  to  the  SDA  for  further 
assessment,  as  necessary,  and  suitable 
referral  to  other  appropriate  programs, 
consistent  with  §  628.515. 

(2)  Each  SDA  shall  take  the 
appropriate  steps  (e.g.,  contract 
provisions,  local  administrative 
issuances,  and/or  PIC  policies)  to  ensure 
that  its  service  providers  adhere  to  the 
provisions  of  this  section  and  that  they 
maintain  documentation  of  referrals. 

(3)  Each  SDA  shall  develop  an 
appropriate  mechanism  to  ensure 
suitability  screening  for  eligible 
applicants  or  to  apply  the  provisions  of 
§628.530  for  participants  referred  by 
service  providers  and  describe  such 
mechanism  in  its  SDA  job  training  plan. 

(fl(l)  "Most  in  need."  SDA's  that 
satisfy  the  requirements  of  sections 
203(b)  and  263  (b)  and  (d)  pertaining  to 
hard  to  serve  individuals  shall  be 
deemed  to  meet  the  "most  in  need" 
criteria  at  section  141(a)  of  the  Act. 


(2)  The  requirements  referred  to  in 
paragraph  (h)(1)  of  this  section  shall  be 
calculated  on  the  basis  of  new 
participants  for  whom  services  or 
training  have  been  provided  subsequent 
to  the  objective  assessment. 

(g)  The  SDA's  method  of  meeting  the 
requirements  of  sections  203(b)  and 
263(b)  pertaining  to  hard  to  serve 
individuals  shall  be  implemented 
consistent  with  the  equal  opportunity 
provisions  of  29  CFR  part  34. 

§628.515    Objective  assessment. 

(a)  General.  The  requirements  of  tliis 
section  shall  apply  to  programs 
conducted  under  title  I  (i.e.,  sections 
121  and  123)  and  title  II,  parts  A,  B,  and 
C. 

(b)  Definition.  (1)  For  purposes  of  this 
pcul,  an  objective  assessment  means  an 
examination  of  the  capabilities,  needs, 
and  vocational  potential  of  a  participant 
and  is  to  be  used  to  develop  an 
individual  service  strategy  and 
employment  goal.  Such  assessment  is 
customer-centered  and  a  diagnostic 
evaluation  of  a  participant's 
emplo>Tnent  barriers  taking  into  account 
the  participant's  family  situation,  work 
history,  education,  basic  emd 
occupational  skills,  interests,  aptitudes 
(including  interests  and  aptitudes  for 
nontraditional  occupations),  attitude  - 
towards  work,  motivation,  behavior 
patterns  affecting  employment  potential, 
finartcial  resources  and  needs, 
supportive  service  needs,  and  personal 
employment  information  as  it  relates  to 
the  local  labor  market.  j 

(2)  For  the  program  under  title  II-B, 
the  objective  assessment  shall  include 
an  examination  of  the  basic  skills  and 
supportive  service  needs  of  each 
participant  and  may  include  the  other 
areas  listed  in  paragraph  (b)(1)  of  this 
section  (sections  204(a)(1)(A),  253(c)(1) 
and  264(b)(1)(A)). 

(c)  Methods  of  objective  assessment. 
(1)  The  SDA  shall  choose  the  most 
appropriate  means  to  measure  skills, 
abilities,  attitudes,  and  interests  of  the 
participants.  The  methods  used  in 
conducting  the  objective  assessment 
may  include,  but  are  not  limited  to, 
structured  interviews,  paper  and  pencil 
tests,  performance  tests  (e.g.,  skills,  and/ 
or  work  samples,  including  those  that 
measure  interest  and  capability  to  train 
in  nontraditional  employment), 
behavioral  observations,  interest  and/or 
attitude  inventories,  career  guidance 
instruments,  aptitude  tests,  and  basic 
skills  tests. 

(2)  Instruments  used  for  objective 
assessment  may  be  developed  at  the 
local  level;  however,  any  formalized 
instruments  nationally  available  should 


l)e  used  only  for  the  specific 
populations  for  which  they  are  norraed. 

(d)  Updating  of  assessments. 
Objective  assessment  should  be  treated 
as  an  ongoing  process.  As  additional 
relevant  information  relating  to  a 
participant  becomes  available,  it  should 
be  reviewed  and  considered  for 
inclusion  in  the  individual  service- 
strategy. 

[e]  Other  sources  of  objective 
assessment.  Other  non-JTPA 
assessments  (e.g.,  through  the  Job 
Opportunities  and  Basic  Skills  (JOBS) 
program  under  title  IV  of  the  Social 
Security  Act,  or  through  schools)  which 
have  been  completed  within  one  year  of 
application  for  services,  and  which  meet 
the  requirements  of  this  section,  may  be 
used  to  comply  with  the  requirement  to 
assess  each  participant. 

§628.520    Individual  service  strategy. 

(a)  General.  The  requirements  of  this 
section  shall  apply  tO  programs 
conducted  under  title  I  (i.e.,  sections 
121  and  123)  and  title  II.  parts  A,  B  and 

(b)  Definition. — (1)  Individual  service 
strategy  (ISS)  means  an  individual  plan 
for  a  participant,  which  shall  include  an 
employment  goal  (including,  for 
women,  consideration  of  nontraditional 
employment),  appropriate  achievement 
objectives,  and  the  appropriate 
combination  of  services  for  the 
participant  based  on  the  objective 
assessment  conducted  pursuant  to 
§628.515  of  this  part,  Objective 
assessment.  In  developing  the  ISS,  the 
participant  shall  be  counseled  regarding 
required  loan  repayments  if  the 
participant  chooses  to  incur  personal 
indebtedness  to  participate  in  an 
education  program.  The  participant 
shall  also  be  apprised  of  the 
requirements  for  self-sufficiency  and  the 
occupational  demands  within  the  labor 
market. 

(2)  Decisions  concerning  appropriate 
services  shall  be  customer-centered,  and 
ensure  that  the  participant  is  not 
excluded  from  training  or  career  options 
consistent  with  the  provisions  oi  '^9  CFR 
part  34  concerning  nondiscrimination 
and  equal  opportunity. 

(3)  For  the  title  II-B  program,  the  ISS 
may  include  the  components  specified 
in  paragraph  Cb)(l)  of  this  section 
(sections  204(a)(1)(B),  253(c)(2)  and 
264(b)(1)(B)).  For  purposes  of  titles  II-B 
and  II-C,  the  employment  goal  may  be 
interpreted  broadly  and  based  o.n  long- 
term  career  guidance. 

(c)  Joint  Development  of  ISS.  The  ISS 
shall  be  developed  in  partnership  with 
the  participant  and  reflect  the  needs 
indicated  by  the  objective  assessment 
and  the  expressed  interests  and  desires 


of  the  participant.  It  is  not  a  formal 
contract  and  signatures  are  not  a 
requirement. 

(d)  Review  of  ISS.  The  ISS  shall  be 
reviewed  periodically  to  evaluate  the 
progress  of  each  participant  in  meeting 
the  objectives  of  the  service  strategy, 
including  an  evaluation  of  the 
participant's  progress  in  acquiring  basic 
skills,  and  occupational  skills,  as 
appropriate,  and  the  adequacy  of  the 
supportive  services  provided. 

le)  Provision  of  services.  If  yw  A 
resources  are  not  sufficient  to  provide 
the  full  range  of  training  or  supportive 
services  which  might  be  identified  in 
the  ISS,  the  SDA  shall  make  every 
reasonable  effort  to  arrange  for,"through 
other  community  resources,  basic  and 
occupational  skills  training  and 
supportive  services  identified  as  needed 
in  the  ISS  for  participants  under  titles 
II-A  and  II-C  and,  in  addition, 
preemployment  and  work  maturity 
skills  training  and  work  experience 
combined  with  skills  training  for 
participants  under  title  II-C  (sections 
204(a)(1)(D)  and  264(b)(1)(D). 

(0  SDA  review  of  objective  assessment 
and  ISS.  (1)  The  objective  assessment 
and  development  of  the  ISS  may  be 
conducted  by  service  providers. 

(2)  The  SDA  administrative  entity 
shall  ensure  that  development  of  the  ISS 
and  the  services  provided,  respond  to 
the  individual  needs  of  the  participant 
and  that  the  combination  of  services  to 
the  participant  is  indicated  by  the 
results  of  the  objective  assessment. 

(g)  ISS  record  of  decisions.  The  ISS 
shall  be  used  as  the  basic  instrument  for 
the  SDA  to  record  the  results  of 
decisions  made  about  the  combination 
and  sequence  of  services  for  the 
participant  based  on  the  objective 
assessment.  Justification  for  decisions 
may  be  referenced  but  need  not  be 
recorded  in  the  ISS.  These  decisions 
shall  include,  but  are  not  limited  to,  the 
emplo>Tnent  goal  and/or  career  cluster; 
referrals  to  other  programs  for  specified 
activities:  the  provision  and  amount  of 
supportive  services;  and  the  delivery 
agents  and  schedules  for  training  and 
supportive  services  activities.  The 
decisions  for  time  and  duration  of  OJT 
(§627.240  of  this  chapter)  shall  be 
briefly  recorded  in  the  ISS  and  may  not 
reference  other  documents. 

(h)  The  ISS  is  a  customer-centered 
case  management  tool  and  shall  not  be 
used  as  a  compliance  document. 

§628.525    Limitations. 

Neither  ehgibility  for  nor 
participation  in  a  JTPA  program  creates 
an  entitlement  to  services,  and  nothing 
in  the  Act  or  this  part  shall  be  construed 
to  estabhsh  a  private  right  of  action  for 


a  participant  to  obtain  services 
described  in  the  objective  assessment  or 
ISS. 

§  628.530    Referrals  of  participants  to  non- 
title  II  programs. 

(a)  When  it  is  determined,  through  the 
objective  assessment  and  the  ISS.  that  a 
participant  would  be  better  served  by  a 
program  other  than  one  under  title  II 
(e.g..  Job  Corps,  Vocational 
Rehabihtation.  State  or  local  education, 
substance  abuse  treatment  center,  and/ 
or  dislocated  worker  programs),  the 
participant  shall  be  referred  to  the 
appropriate  program.  Such  referral  shall 
be  recorded  in  the  ISS. 

(b)  In  cases  where  there  wrill  be  a 
continuing  relationship  with  a 
participant,  a  referral  to  another 
program(s)  for  specific  services  will  be 
part  of  the  participant's  title  II  program 
strategy  and  will  be  recorded  in  the  ISS. 

(c)  When  there  will  not  be  a 
continuing  relationship  with  a 
participant  as  the  result  of  a  referral  to 
a  program  other  than  title  II,  and  an 
assessment  but  no  training  component 
has  been  provided,  the  referral  should 
be  recorded  in  a  partial  ISS  and  the 
individual  shall  not  he  counted  for     ' 
purposes  of  calculating  performance 
against  the  SDA's  performance 
standards.  Further  tracking  or  follow-up 
of  referrals  out  of  title  II  is  not  required. 

§  628.535    Limitations  on  job  search 
assistance. 

.    (a)  General.  Job  search  assistance  is 
designed  to  give  a  participant  skills  in 
acquiring  full  time  employment.  (See 
§  626.5  of  this  chapter.  Definitions.) 

(b)  Conditions.  Job  search  activities 
may  be  conducted  only: 

(i)  For  participants  when  specified  as 
appropriate  in  the  ISS;  and 

(2)  When  delivered  in  conjunction 
with  other  training  or  educational 
services  designed  to  increase  the 
participant's  ability  to  acquire 
employment.  Additional  services  which 
may  be  provided  in  conjunction  with 
job  search  include  the  direct  training 
services  fisted  in  JTPA  section  204(b)(1) 
of  the  Act,  excluding  standalone  skill 
assessment,  counseling,  work 
experience  and  case  management  and 
the  direct  training  services  listed  in 
264(b)  of  the  Act  excluding  tutoring, 
standalone  skill  assessment,  counseling, 
work  experience  and  case  management. 
(See  §  627.245  of  this  chapter.  "Work 
Experience."  especially  §  627.245(d) 
regarding  combination  of  other 
services.) 

(c)  Exceptions.  (1)  Job  search 
assistance  activities,  including  job 
search  skills,  training,  and  job  clubs 
may  be  provided  without  the 


accompanying  services  specified  in 
paragraph  (b)  of  this  section  only  when: 

(i)  The  objective  assessment  and  the 
ISS  indicate  that  the  additional  services 
are  not  appropriate;  and 

(ii)  The  activities  are  not  available  or 
accessible  through  other  public 
agencies,  including  the  Employment 
Service. 

(2)  The  exceptions  in  paragraph  (c)(1) 
of  this  section  apply  to  Title  II-A  and 
II-B  and  are  not  applicable  to  Title  II- 
C  programs  (see  §  628.804  (d)  and  (e)). 

(d)  Determination  of  job  search 
availability.  For  purposes  of  this 
section,  a  determination  of  the 
availability  of  the  job  search  assistance 
activity  will  be  made  by  the  SDA.  in 
consultation  with  the  employment 

^  service  and  documented  in  the  local  job 
training  plan. 

(e)  Olaer  indi\iduals.  For  purposes  of 
this  section,  when  an  individual  aged  55 
or  older  indicates  in  the  assessment  a 
preference  for  immediate  job  placement, 
job  search  assistance  may  be  provided 
on  a  stand-alone  basis.  The  individuals 
preference  shall  be  recorded  in  the  ISS. 

§628.540    Volunteer  program. 

Pursuant  to  sections  204(c)(6)  and 
264(d)(7)  of  the  Act.  the  SDA  shall  make 
opportunities  available  for  individuals 
who  have  successfully  participated  in 
programs  under  this  part  to  volunteer 
assistance,  in  the  form  of  mentoring, 
tutoring,  and  other  activities. 

§  628.545    Linkages  and  coordination. 

(a)  General  requirements.  (1)  To  the 
extent  practicable,  and  as  permitted  by 
law  and  regulations,  the  Governor  shall, 
at  the  State  level,  facifitate  coordination 
among  the  programs  set  forth  at  section 
205(a)  and  265(b)  of  the  Act,  including, 
but  not  limited  to,  the  establishment  of 
State-level  coordination  agreements. 
The  Governor  may  focus  coordination 
through  the  SJTCC  or  the  HRIC. 

(2)  The  SDA,  in  conducting  programs 
under  this  part,  shall  estabhsh 
appropriate  linkages  and  coordination 
procedures  with  other  Federal  programs 
and  appropriate  State  and  local 
educational,  social  service,  and  public 
housing  agencies,  including  with  CBOs. 
business  and  labor  organizations, 
volunteer  groups  and  others,  such  as 
women  and  older  worker  organizations, 
and  with  appropriate  education  and 
training  agencies,  such  as  local  JOBS 
programs.  Employment  Service  offices 
which  provide  services  for  JTPA 
participants,  and  the  local  agencies  on 
aging,  to  avoid  duplication  and  to 
enhance  the  delivery  of  services,  which 
shall  be  described  in  the  SDA  job 
training  plan.  Where  a  local  agency 
declines  to  complete  such  a  linkage 


JMI 


45854      Federal  Ksegtster  /  Vol.  59,  No.  170  /  Friday.  September  2.  1994  /  Rules  ami  RggiUatipns 


Federal  Register  /  Vol.  59,  No.  170  /  Friday,  September  2.  1994  /  Rules  and  Regulations      43835 


with  an  SDA.  the  SDA  shall  reflect  this 
iQiormatioH  in  Us  job  training  plan 
(section  104{bij. 

(b)  ^^'s  are  eacouraged  to  fadlitarte 
effective  "one  stop  shop  career  centers" 
and  "siDgk  p«iDt«f  contact"  delivery 
systems  wiiich  may  include: 

(1)  The  development  of  individual 
service  strategy  plans  and  of  a  common 
program  application:  and 

(2)  A  united  )ob  development  etfort 
and  comprehensive  programmatic 
design  {sections  104(b)  (3)  and  (4).  205 
(a)  and  (b)  and  265). 

(c)  Requirements  for  youth.  For  the 
youth  programs  under  this  part,  formal 
agreements  shall  be  established  with 
appropriate  local  educational  agencies 
which  participate  in  JTPA  programs 
which,  at  a  minimum,  shall  specify: 

(1)  The  procedures  for  referring  and 
serving  in-school  youth; 

(2)  The  methods  of  assessment  of  in- 
school  youth;  and 

(3)  Procedures  for  notifying  the  SDA 
when  a  jrouA  drops  out  of  the  school 
system. 

'  (d)  Schoohvide  projects.  (1)  In 
conducting  a  schoolwide  project  for  low 
income  individuals  under  sections 
263(g)  and  265(d3  of  the  Act,  the  SDA 
shall  establish  a  cooperative  agreement 
with  the  appropriate  local  educational 
agency. 

(21  In  addition  to  the  requirements 
listed  in  paragraphs  (a)  and  (b)  of  this 
section,  Ae  cooperative  agreement  shall 
include: 

(i)  A  .descriptioB  of  the  ways  in  which 
the  JTPA  schoolwide  project  will 
supplement  the  educational  program  of 
the  school; 

(ii)  IdentificatioQ  of  n>easurable  goals 
to  be  achieved  by  the  schoolwide 
project  and  a  provision  for  assessing  the 
ejrtent  to  which  such  goals  are  met; 

(iii)  A  description  of  the  ways  in 
which  the  program  will  use  available 
JTPA  and  other  education  program 
resources; 

(iv)  A  description  of  the  number  of 
individuals  to  be  served  by  the 
schoolwide  project;  and 

(v)  Assurances  that  JTPA  resources 
shall  be  used  in  coordination  with 
existing  sources  of  funds  to  supplement 
and  not  supplant  them  (section  107(b)). 

(3)  In  areas  where  there  is  more  than 
one  hx»l  ed^icational  agency. 
cooperative  agreements  for  schoolwide 
projects  are  required  only  with  those 
local  education  agencies  that  will 
participate  in  programs  imder 
schoolwide  projects  (section  263(g)). 

§628.550    TraMtoroftunds. 

If  descx^d  is  the  job  training  plan 
and  apjntjved  by  the  Governor; 

(a)  An  amouni  up  to  10  percent  of  the 
funds  allocated  to  the  SDA  under 


section  202(b)  of  the  Act  for  title  II-A 
may  be  transferred  to  the  program  under 
title  II-C  of  the  Act; 

(b)  An  amount  up  to  20  percent  of  the 
funds  allocated  to  the  SDA  under 
section  252(b)  of  the  Act  for  title  IT-B 
may  be  transferred  to  the  program  imder 
title  n-C  of  the  Act;  and 

(c)  An  amount  up  to  10  percent  of  the 
funds  allocated  to  the  SDA  under 
section  262(b)  of  the  Act  for  title  II-C 
may  be  transferred  to  the  program  under 
title  H-A  of  the  Act. 

Subpart  F— The  AduH  Program 

§628.600    Scope  and  purpose. 

This  subpart  contains  the  regulations 
for  the  Adult  Program  under  part  A  of 
Title  II  of  the  Art.  The  regulations  in 
part  627  of  this  chapter  and  subpart  E 
of  this  part  apply  to  the  Adult  Program 
to  the  ejcteirt  that  they  do  not  conflict 
with  the  pro\'isions  of  this  suboart. 

§628.605    E^ligibillty. 

(a)  A°e  and  economic  disadvantage. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  an  individual  shall  be 
eligible  to  participate  under  this  part 
only  if  he  or  she  is  Rrnnomically 
disadvantaged  and  22  years  of  age  or 
older.  There  is  no  maximum  age  for 
eligibility. 

(b)  Non-econnrriically  disadvantaged 
individuals.  Up  to  10  percent  of  the 
individuals  served  under  this  subpart  in 
each  SDA  may  be  individuals  who  are 
not  economically  disadvantaged,  if  such 
individuals  faoe  serious  barriers  to 
employment  in  accordance  with  section 
203(c)  of  the  Act. 

(c)  itequirement  to  assist  hard-to-serxe 
individuals.  (1)  Not  less  than  65  percent 
of  adults  who  participate  in  the  program 
under  this  sul^art,  including  those  who 
are  not  economically  disadvantaged, 
shall  have  oaae  or  more  of  the  additional 
barriers  to  employment  as  described  in 
section  203(b)  of  the  Act. 

(2)  The  65  percent  barrier  requirement 
in  paxagrajA  ^c)(l)  of  this  section  shall 
be  calculated  on  the  basis  of 
participants  for  whom  services  or 
training  have  been  provided  subsequent 
to  an  objective  assessment  on  July  1. 
1993  or  later. 

(d)  Addition  of  barrier.  An  SDA  may 
identif>-  and  add  one  additional  serious 
barrier  to  empioyTnenl  to  the  categories 
listed  at  section  203(b)  of  the  Act,  in 
accordance  *vith  the  specific  procedures 
and  requirements  in  section  203.(d)  of 
the  Act. 

(e)  Criteria  for  older  workers  under 
joint  progrecms.  (1)  The  SDA  may 
establish  written  financial  or  non- 
financial  agreements  with  sponsors  of 
programs  under  title  V  of  the  Older 


Americans  Act  to  carry  out  joint 
programs. 

(2)  Joint  programs  under  this 
paragraph  (e)  may  include  referrals 
between  programs,  co-eiux)Ument  and 
provision  of  sen'ices. 

(3)  Under  agreements  entered  into 
pursuant  to  this  paragraph  (e), 
individuals  eligible  under  title  V  of  the 
Older  Americans  Act  shall  be  deemed  to 
satisfy  the  requirements  of  section 
203(a)(2)  of  the  JTPA  (Older  Americans 
Act.  Pub.  L.  102-375,  section  510). 

§628.610    Authorized  services. 

(a)  The  services  that  may  be  provided 
under  this  subpart  are  those  described  at 
section  204(b)  of  the  Act. 

(b)  Counseling  and  supportive 
services.  Counseling  and  supportive 
services  provided  under  this  subpart 
may  be  provided  to  a  participant  for  a 
period  of  up  to  1  year  after  the  date  on 
which  the  participant  completes  the 
program. 

Subpart  G— The  Summer  Youth 
Employment  and  TraiTihig  Program 

§628.^)0    Scope  and  purpose. 

This  subpart  contains  the  regulations 
for  the  Summe-r  Youth  Employment  and 
Training  Program  (SYETP)  under  part  B 
of  title  H  of  the  Act.  The  regulations  in 
part  627  of  this  chapte^r  and  subpart  E 
of  this  part  apply  to  Ae  SYETP  to  the 
extent  that  they  do  not  conf  ict  with  the 
provisions  of  this  subpart. 

§  628.701    Program  Goats  and  Ofajectitfes. 

(a)  Each  SDA  shall  establish  written 
goals  and  objectives  that  shall  be  used 
in  evaluating  the  effectiveness  of  its 
S'i'ETP  activities.  Such  goals  and 
objectives  may  include  enhancement  of 
basic  educational  skills  through 
improvement  in  sciiool  retention  or 
academic  performance  (including  • 
mathematics  and  reading 
comprehension);  encouragement  of 
school  completion  or  enrollment  in 
supplementary  or  ahemative  school 
programs;  improvement  of 
employability  skills,  including 
pro^'ision  of  vocational  exploration 
opportunities  and  exposure  to  the  world 
of  work;  enhancement  of  youth 
citizenship  skills;  and  demonstrated 
coordination  with  other  appropriate 
community  organizations. 

(b)  Each  SDA  shall  ensure  that  the 
activities  and  services  offered  under  the 
SYETP  are  tsonsistent  with  and  will 
contribute  to  the  achievement  of  the 
goals  and  objectives  developed  pursuant 
to  paragraph  (a)  of  this  section. 

§62&702    EitgiMi^. 

(a)  A^  and  economic  disad\<antage. 
An  individual  is  digfljle  to  participate 


in  programs  funded  under  title  II-B  of    - 
the  Act,  if  such  individual  is 

(1)  Age  14  through  21;  and 

(2)(i)  Economically  disadvantaged;  or 

(ii)  Has  been  determined  to  meet  the 
eligibility  requirements  for  free  meals 
under  the  National  School  Limch  Act 
during  the  most  recent  school  year.  Most 
recent  school  year  means  the  current 
school  year  unless  the  eligibility 
deterinination  is  made  during  an 
interim  period  between  school  terms,  in 
which  case  the  term  means  the 
preceding  school  year;  or 

(iii)  Is  participating  in  a  compensatory 
education  program  under  Chapter  I  of 
title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965;  or 

(iv)  Is  participating  in  a  schoolwide 
project  as  set  forth  at  section  263(g)  of 
the  Act. 

(b)  Eligibility  determination 
verification.  The  SDA  may  accept  the 
same  documentation  utilized  by  the 
local  educational  agency  for  approving 
free  lunch  meals  or  an  assurance  by 
school  officials  concerning  the  students' 
participation  in  the  free  school  lunch 
program  under  the  National  School 
Lunch  Act. 

§  628.705    SYETP  Authorized  services. 

(a)  The  services  that  may  be  provided 
under  this  subpart  are  those  described  at 
section  253  of  the  Act. 

(b)  Basic  and  remedial  education  and 
preemployment  and  work  maturity 
skills  training.  The  SDA  shall  ensure  the 
availability  of  basic  or  remedial 
education  and  preemployment  and 
work  maturity  skills  training  for  SYETP 
participants  pursuant  to  the  assessment 
process  described  in  §628.515  of  this 
part  from  funds  available  to  the  SDA  or 
by  other  education  and  training 
programs,  including,  but  not  limited  to, 
the  Job  Corps,  the  JOBS  program,  youth 
corps  programs  or  alternative  or 
secondary  schools. 

(c)  Work  experience.  (l)Work 
experience  shall  be  conducted 
consistent  with  the  provisions  of 
§  627.245  of  this  chapter. 

(2)  Work  experience  provided  under 
this  subpart,  to  the  extent  feasible,  shall 
include  contextual  learning 
opportunities  which  integrate  the 
development  of  general  competencies 
with  the  development  of  academic 
skills. 

(d)  Concurrent  enrollment.  (1)  Youth 
being  served  under  the  SYETP  or  the 
Youth  Training  Progfam  authorized 
under  title  II-C  of  the  Act  (see  subpart- 
H  of  this  part)  are  not  required  to  be 
terminated  from  participation  in  one 
program  to  enroll  in  the  other.  The  SDA 
may  enroll  such  youth  concurrently  in 
programs  under  this  subpart  and 


subpart  H  of  this  part,  pursuant  to 
guidance  to  be  issued  by  the  Secretary, 
in  order  to  promote  continuity  and 
coordination  of  services. 

(2)  The  requirement  that  not  less  than 
65  pergent  of  the  total  number  of  title 
II-C  participants  shall  have  one  or  more 
barriers  to  employment  pursuant  to 
section  263(c)  and  (d)  of  the  Act  shall 
apply  to  youtb  who  are  concurrently 
enrolled  and  will  participate  in  the 
program  under  title  II-C. 

(e)  FoUowup  services.  (1)  The  SDA 
shall  make  followup  services  available 
for  participants  if  the  ISS  indicates  that 
such  services  are  appropriate  (section 
253(d)). 

(2)  Title  II-B  funds  may  be  used  for 
such  followup  services  for  one  year  after 
program  participation,  which  may  be 
concurrent  with  a  period  of  any 
subsequent  participation  in  the  Title  II- 
C  program. 

(3)  Followup  services  include  the  full 
array  of  supportive  services  described  in 
section  4(24)  of  the  Act,  except  for 
financial  assistance,  and  may  include 
such  followup  services  as  counseling, 
mentoring,  or  tutoring. 

(f)  Classroom  training.  Classroom 
training  provided  under  this  subpart 
shall,  to  the  extent  feasible,  include 
opportunities  to  apply  knowledge  and 
skills  relating  to  academic  subjects  to 
the  world  of  work. 

(g)  Educational  linkages.  (1)  In 
conducting  the  program  assisted  under 
this  subpart,  service  delivery  areas  shall 
establish  linkages  with  the  appropriate 
educational  agencies  responsible  for 
service  to  participants. 

(2)  Such  hnkages  shall  include 
arrangements  to  ensure  that  there  is  a 
regular  exchange  of  information  relating 
to  the  progress,  problems  and  needs  of 
participants,  including  the  results  of 
assessments  of  the  skill  levels  of 
participants. 

§  628.710    Period  of  program  operation. 

(a)  Except  as  provided  under 
paragraph  (b)  of  this  section,  the  SYETP 
shall  biB  conducted  dm-ing  the  school 
vacation  period  occurring  during  the 
summer  months. 

(b)  An  SDA  operating  within  the 
jurisdiction  of  one  or  more  local 
educational  agencies  that  operate 
schools  on  a  year-round  full-time  basis 
may  offer  SYETP  activities  to 
participants  in  such  a  jurisdiction 
during  the  school  vacation  period(s) 
treated  as  the  period(s)  equivalent  to  a 
school  summer  vacation. 

Subpart  H — Youth  Training  Program 

§  628.800    Scope  and  purpose. 

This  subpart  contains  the  regulations 
for  the  Year-round  Youth  Program 


imder  part  C  of  title  II  of  the  Act.  The 
regulations  in  part  627  of  this  chapter 
and  subpart  E  of  this  part  apply  to  the 
Year-round  Youth  program  to  the  extent 
that  they  do  not  conflict  with  the 
provisions  of  this  subpart. 

§628.803    Eligibility. 

(a)  Out-of-school  youth.  An  out  of 
school  youth  is  a  youth  who  does  not 
meet  the  definition  of  in-school  youth  as 
set  forth  in  paragraph  (b)  of  this  section. 
An  out-of-school  youth  shall  be  eligible 
to  participate  in  programs  under  this 
subpart,  if  such  individual  is: 

(1)  Age  16  through  21,  and 

(2)  Economically  disadvantaged. 

(b)  In-school  youth.  Definition.  In- 
school  youth  means  a  youth  who  has 
not  yet  attained  a  high  school  diploma 
and  is  attending  school  full  time.  An  in- 
school  youth  shall  be  eligible  to 
participate  in  programs  under  this 
subpart,  if  such  individual  is: 

(l)(i)  Age  16  through  21,  or 
(ii)  If  provided  in  the  job  training 
plan,  age  14  through  21  inclusive;  and 
(2)(i)  Economically  disadvantaged;  or 
(ii)  Participating  in  a  compensatory 
education  program  under  Chapter  I  of 
title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965;  or 

(iii)  Has  been  determined  to  meet  the 
eligibility  requirements  for  free  meals 
under  the  National  School  Lunch  Act 
during  the  most  recent  school  year.  Most 
recent  school  year  means  the  current 
school  year  unless  the  eligibility 
determination  is  made  during  an 
interim  period  between  school  terms,  in 
which  case  the  term  means  the 
preceding  school  year. 

(c)  Eligibility  determination 
verification.  The  SDA  may  accept  the 
same  documentation  utilized  by  the 
local  educational  agency  for  approving 
free  lunch  meals  or  an  assurance  by 
school  officials  concerning  the  students' 
participation  in  the  free  school  lunch 
program  under  the  National  School 
Lunch  Act.  The  Department  shall 
provide  guidance  on  this  verification 
separate  from  these  regulations. 

(d)  Requirement  to  sen'e  hard-to-sene 
individuals.  (1)  Not  less  than  65  percent 
of  the  in-school  youth  who  participate 
in  the  program  under  this  subpart, 
including  those  who  are  not 
economically  disadvantaged,  shall  have 
one  or  more  additional  barriers  to 
employment,  as  described  in  section 
263(b)  of  the  Act. 

(2)(i)  Not  less  than  65  percent  of  the 
out-of-school  youth  who  participate  in 
the  program  under  this  subpart, 
including  those  who  are  not 
economically  disadvantaged,  shall  have 
one  or  more  barriers  to  employment,  as 
described  in  section  263(d)  of  the  Ait. 
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in  addition  to  any  criterion  listed  in 
paragraph  (b)(2)  of  this  section. 

(ii)  AB  Job  Corps  participants  shall  be 
considered  out-of-school  and  as  having 
a  barrier  to  employment. 

(3)  The  requirement  of  paragraphs 
(d)(1)  and  (2)  of  this  section  shall  be 
calculated  on  the  basis  of  participants 
for  whom  services  or  training  have  been 
provided  subsequent  to  the  objective 
assessment  on  July  1.  1993  or  later. 

(e)  Addition  of  harrier.  An  SDA  may 
identify  and  add  one  additional  serious 
barrier  to  employment  to  the  categories 
listed  at  sections  263(b)  and  (d)  of  the 
Act  in  accordance  with  the  specific 
procedures  and  requirements  in  section 
263(h)  of  the  Act. 

(0  Services  to  non-economically 
disadvantaged  individuals.  Up  to  10 
percent  of  the  youth  served  by  an  SDA 
under  this  subpart  may  be  individuals 
who  are  not  economically 
disadvantaged,  but  such  individuals 
shall  face  one  or  more  serious  barriers 
to  employment  in  accordance  with 
section  263(e)  of  the  Act. 

(g)  Eligibility  based  on  scboolwide 
project  participation.  (1)  In  addition  to 
the  individuals  who  meet  the  conditions 
described  in  §  628.803  of  this  part, 
individuals  who  are  not  economically 
disadvantaged  may  participate  in 
programs  under  this  subpart  if  they  are 
enrolled  in  a  scboolwide  project 
pursuant  to  section  263(g)  of  the  Act. 

(2)  For  purposes  of  paragraph  (g)(1)  of 
this  sectioa,  the  term  school  means  an 
individual  building,  facility,  campus  or 
a  portion  of  the  school  such  as  the  1 1th 
or  1 2th  grade. 

(3)  A  scboolwide  project  may  be 
operated  in  a  pubUc  .school  located  in 
an  urban  census  tract  or  non- 
metropolitan  county  with  a  poverty  rate 
of  30  percent  or  above,  and  in  which  70 
percent  or  more  of  the  students  have  at 
least  one  barrier  to  employment.  The 
school  shall  make  the  determination  on 
whether  its  ^udents  meet  the  barrier 
requirements. 

(4)  The  SDA  shall  determine  which 
will  be  its  scboolwide  projects. 
Examples  of  scboolwide  projects 
include,  but  are  not  limited  to,  school- 
to-work  programs;  college  awareness 
and  application  assistance  programs; 
school  restructuring  to  make  the  schools 
career  academies  or  magnet  schools; 
mentoring  programs;  business-education 
compacts;  integration  of  work  and 
learning;  year-round  extensions  of 
summer  STEP  programs;  community 
service  programs,  including  linkages 
with  youth  service  corps;  programs  to 
encourage  teen  parents  to  stay  in  school, 
including  establishing  child  care 
centers;  and  work  experience  slots 
provided  as  incentives  to  stay  in  school. 


(h)(1)  Out-of-school  ratio.  Not  less 
than  50  percent  of  tbe  total  title  II-C 
participants  in  each  SDA  shall  be  out- 
of-school  youth  (section  263(fKl)  of  the 
Act).  The  Governor  shall  be  responsible 
for  determining  the  period  for  which  the 
50  percent  requirement  will  be 
calculated  based  either  on  the  period 
covered  by  the  job  training  plan  or  aa 
a  program  year  basis. 

(2)  For  purposes  of  paragraph  (h)(1)  of 
this  section,  a  youth  who  has  attained 

a  high  school  diploma  or  an 
equivalency,  is  habitually  truant,  as 
defined  by  State  law,  or  is  attending  an 
alternative  school  program  may  be 
considered  out  of  school.  An  alternative 
school  program  includes  an  alternative 
high  school,  an  alternative  course  of 
study  approved  by  the  local  educational 
agency,  or  a  high  school  equivalency 
program.  Such  programs  may  be 
operated  either  within  or  outside  of  the 
local  pubhc  school  system,  and  can 
offer  either  a  high  school  diploma  or 
equivalency. 

(3)  Scboolwide  project  ratios.  Those 
in-school  participants  who  are  served 
under  a  scboolwide  project  shall  not  be 
counted  in  determining  the  ratio  of  in- 
school  to  out-of-school  youth  in 
paragraph  (h)(lj  of  this  section. 

§628.804    Authorized  services. 

(a)  The  SDA  and  the  PIC  shall  take 
into  consideration  exemplary  program 
strategies  and  services,  including  those 
selected  for  replication  pursuant  to 
section  453(c)  of  the  Act  concerning 
capacity  building,  in  the  development  of 
services  for  programs  under  this 
subpart. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  in  order  to  p>articipate 
in  pro^aais  tmder  this  part  an 
individual  who  is  under  the  age  of  18 
and  a  school  dropout,  as  defined  in 
section  4(38}  of  the  Act.  shall  enroll  in 
and  attend  a  school,  course  or  program 
described  in  section  264(d)(2)(B)(ii)  and 
(iii).  An  alternative  course  of  study  shall 
be  approved  by  the  LEA  and  may 
include  educational  programs  provided 
by  community-based  organizations. 

(c)  An  individual  who  is  a  school 
dropout,  as  defined  in  section  4(38)  of 
the  Act.  and  under  the  age  of  18  may 
participate  in  programs  under  this  part 
vfcithout  meeting  the  requirements  of 
paragraph  (bi  of  this  section  for  a 
limited  interim  period  which  may  be 
during  the  summer  months,  during 
periods  between  school  terms,  or  when 
a  course  of  study  is  not  immediately 
available.  ^ 

(d)  The  provision  of  preemploymein 
and  work  maturity  skills  training  shall 
be  accompanied  either  by  work 
experience  or  by  other  additional 


services  which  are  designed  to  increase 
the  basic  education  or  occupational . 
skills  of  the  participant  (section 
264(d)(3)(A)). 

(e)  The  provision  of  work  experience, 
job  search  assistance,  job  search  skills 
training,  and  job  club  activities  under 
programs  conducted  under  this  subpart 
shall  be  accompanied  by  other 
additional  services  which  are  designed 
to  increase  the  basic  education  or 
occupational  skills  of  the  participant 
(section  264(d)(3)(B)). 

(f)  The  additional  senices  offered 
pursiiant  to  paragraphs  (d)  and  (e)  of 
this  section  may  be  provided 
concurrently  or  sequentially  with 
services  provided  under  other  education 
and  training  programs  (e.g.,  Job 
Opportunities  and  Basic  Skills  programs 
under  title  IV  of  the  Social  Security  Act. 
Job  Corps  (see  part  638  of  this  chapter), 
or  schools). 

(g)  Scboolwide  projects  for  low- 
income  schools  shall  meet  the 
conditions  in  sections  263(g)(1)  and  (2) 
of  the  Act. 

(h)  Entry  employment  experience  is  a 
tiaining  activity  which  may  be 
conducted  in  public  or  private  agencies. 
In  all  cases,  this  training  activity  shall 
increase  or  develop  the  long  term 
employability  of  eligible  in-school  and 
out-of-school  youth.  Entry  employment 
experiences  may  include,  but  are  not 
limited  to: 

(1)  Work  experience  as  described  in 
§627.245  of  this  chapter;  and 

(2)  Cooperative  education  programs 
that  coordinate  educational  programs 
with  work  in  the  private  sector. 
Subsidized  wages  are  not  permitted  in 
cooperative  education  programs. 

(i)  Limited  internships  in  the  private 
sector  under  this  subpart  shall  be 
designed  to  enhance  the  long-term 
employability  of  youth. 

(1)  A  limited  internship  shall  be 
conducted  pursuant  to  an  agreement 
with  an  employer  to  provide  structured 
on-site  private  sector  exposure  to  work 
and  the  requirements  for  successful  job 
retention. 

(2)  A  limited  internship  should  be 
combined  with  classroom  instruction 
relating  to  a  particular  position, 
occupation,  industry  or  the  basic  skills 
and  abilities  to  successfully  compete  in 
the  local  labor  market. 

tj)(l)  On-the-job  (OJT)  ti-aining     " 
activities  approved  imder  this  subpart 
shall  be  consistent  with  the  provisions 
of  subpart  B  of  part  627  of  this  chapter 
and  shall: 

(i)  Be  for  positions  that  pay  the 
participant  a  wage  that  equals  or 
exceeds  on  the  average  wage  at 
placement  based  on  the  most  recent 


available  data  in  the  SDA  for 
participants  under  title  II-A; 

(ii)  Be  for  positions  that  have  career 
advancement  potential;  and 

(iii)  Include  a  formal,  written  program 
of  structured  job  training  that  will 
provide  the  participant  with  an  orderly 
combination  of  instruction  in  work 
maturity  skills,  general  employment 
competencies,  and  occupational  specific 
skills. 

(2)  In  those  cases  where  the  OJT 
participant  is  a  school  dropout,  the 
participant  shall  participate  in  an 
education  program  in  accordance  with 
paragraph  (b)  of  this  section. 

(k)  Counseling  and  supportive 
services  provided  under  this  subpart 
may  be  provided  to  a  participant  for  a 
period  of  up  to  1  year  after  the  date  on  '. 
which  the  participant  completes  the 
program.  These  include  the  full  array  of  . 
supportive  services  described  in  section 
4(24)  of  the  Act  except  for  financial 
assistance. 

(1)  Year-round  operations.  Programs 
for  youth  luider  this  subpart  shall: 

(1)  Provide  for  a  year-round  education 
and  training  program  that  is  coordinated 
with  the  appropriate  local  educational 
agencies,  service  providers,  and  other 
programs;  and 

•  (2)  As  appropriate,  ensure  services  for 
youth  are  available  on  a  multiyear  basis, 
consistent  with  the  determined  needs 
and  goals  of  the  youth  served. 

(3)  The  year-round  program  delivery 
requirement  of  this  paragraph  does  not 
prohibit  schools  on  a  9-month 
operations  schedule  from  providing 
services  for  programs  under  this  part. 

PART  629— [REMOVED  AND 
RESERVED] 

4.  Part  629  is  removed  and  reser\'ed. 

PART  530^REMOVED  AND 
RESERVED] 

5.  Part  630  is  removed  and  reserved. 

6.  Part  631  is  revised  to  read  as 
follows: 

PART  631— PROGRAMS  UNDER  TITLE 
III  OF  THE  JOB  TRAINING 
PARTNERSHIP  ACT 

Subpart  A— General  Provisions 
Sec. 

631.1  Scope  and  purpose. 

631.2  Definitions. 

631.3  Participant  eligibility. 

631.4  Approved  training  rule. 


Subpart  B— Addittonai  Title  III 
Administrative  Standards  and  Procedures 

631.11  Allotment  and  obligation  of  fitnds  by 
the  Secretary. 

631.12  Reallotmentoffiindsby  the 
Secretary. 


631.13  Classification  of  costs  at  State  and 
substate  levels. 

631.14  Limitations  on  certain  costs. 

631.15  Federal  reporting  requirements. 

631.16  Complaints,  investigations,  and 
penalties. 

631.17  Federal  monitoring  and  oversight. 

631.18  Federal  by-pass  authority. 

631.19  Appeals. 

Subpart  C— Meeds-Related  Payments 

631.20  Needs-related  payments. 

Sul>part  D— State  Administration 

631.30  Designation  or  creation  and 
functions  of  a  State  dislocated  worker 
unit  or  office  and  rapid  response 
assistance. 

631.31  Monitoring  and  oversight 

631.32  Allocation  of  funds  by  the  Governor 

631.33  State  procedures  for  Identifying 
funds  Subject  to  mandatory  Federal 
reallotment.  ' 

631.34  Designation  of  substate  areas. 

63 1 .35  Designation  of  substate  grantees. 

631.36  Biennial  State  plan. 

631.37  Coordination  activities. 

631.38  State  by-pass  authority. 

Subpart  E— State  Programs 

631.40  State  program  operational  plan. 

631.41  Allowable  State  activities. 

Subpart  F— Substate  Programs 

631.50  Substate  plan. 

631.51  Allowable  substate  program  ' 
activities. 

361 .52  Selection  of  serviqe  providers. 

631.53  Certificate  of  continuing  eligibility. 

Subpart  G— Federal  Delivery  of  Dislocated 
Wo.'ker  Services  through  National  Reserve 
Account  Fund 

631.60  General. 

631.61  Application  for  funding  and 
selection  criteria. 

631.62  ■  Cost  limitations. 

631.63  Reporting. 

631.64  General  administrative 
requirements. 

631.65  Special  Provisions  for  CAETA  and 
DDP. 

-Subpart  H— {Reserved] 

Subpart  I — Disaster  Reiief  Emptoyment 
Assistance 

631.80  Scope  and  purpose. 

631.81  Availability  of  funds. 

631.82  Substate  allocation. 

631.83  Coordination. 

631.84  Allowable  projects. 

631.85  Participant  eligibility. 

631.86  Limitations  on  disaster  reiief 
employment. 

631.87  Definitions. 

Authority:  29  U.S.C.  1579(a);  Sec.  6305(f). 
Pub.  L  100-418. 102  Stat  1107;  §631. 30(d)(7) 
also  issued  under  29  U.S.C.  2107(a); 
§ 631.37(e)  also  issued  under  Sec  402.  Pub. 
L.  100-689. 102  Stat.  4178-J179  (29  U.S.C 
1751  note). 


Subpart  A— General  Provisions 

§  631 .1    Scope  and  purpose. 

This  part  implements  Title  III  of  the 
Act.  Title  III  programs  seek  to  establish 
an  early  readjustment  capacity  for 
workers  and  firms  in  each  State;  to 
provide  comprehensive  coverage  to 
workers  regardless  of  the  cause  of 
dislocation;  to  provide  early  referral 
from  the  unemployment  insurance 
system  to  adjustment  services  as  an 
integral  part  of  the  adjustment  process; 
to  foster  labor,  management  and 
community  partnerships  with 
government  in  addressing  worker 
dislocation;  to  emphasize  retraining  and 
reemployment  services  rather  than 
income  support;  to  create  an  on-going 
substate  cap>acity  to  deliver  adjustment 
services;  to  tailor  services  to  meet  the 
needs  of  individuals;  to  improve 
accountability  by  establishing  a  system 
of  mandated  performance  standards;  to 
improve  financial  mahagement  by 
monitoring  expenditures  and  reallotting 
available  funds;  and  to  provide  the 
flexibility  to  target  funds  to  the  most 
critical  dislocation  problems. 

§631J2    Definitions. 

In  addition  to  the  definitions 
contained  in  sections  4,  301,  and  303(c)- 
of  the  Act  and  Part  626  of  this  chapter, 
the  following  definitions  apply  to 
programs  under  Title  III  of  the  Act  and 
this  part: 

Substantial  layoff  [lor  participant 
eligibility)  means  any  reduction-in-force 
which  is  not  the  result  of  a  plant  closing 
and  which  results  in  an  employment 
loss  at  a  single  site  of  employment 
during  any  30  day  period  for: 

(a)(1)  At  least  33  percent'of  the 
employees  (excluding  employees 
regularly  working  less  than  20  hours  per 
week);  and 

(2)  At  least  50  employees  (excluding 
employees  regularly  working  less  than 
20  hours  per  week);  or 

(b)  At  least  500  employees  (excluding 
employees  regularly  working  less  than 
20  hours  per  week). 

Substantia!  layoff  (for  rapid  response 
assistance)  means  any  reduction-in- 
force  which  is  not  the  result  of  a  plant 
closing  and  which  results  in  an 
employment  loss  at  a  single  site  of 
employment  during  any  30  day  period 
for  at  least  50  employees  (excluding 
employeefcregularly  working  less  than 
20  hours  per  week)  (section  314(b)(4)). 

§  631 .3    Participant  eligibility. 

(a)  Ehgible  dislocated  workers,  as 
defined  in  section  301  of  the  Act,  may 
participate  in  programs  under  this  part. 
For  the  purposes  of  determining 
eligibility  under  section  301(a)(1)(A)  of 
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the  Act.  the  term  "eligible  for" 
unemployment  compensation  includes 
any  individual  whose  wages  from 
employment  would  be  cnnsid<^'»"d  in 
determining  eligibility  for 
unemployment  compensation  under 
Federal  or  State  unemployment  ■ 
compensation  laws. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  workers  who  have 
not  received  an  individual  notice  of 
termination  but  who  are  employed  at  a 
facility  for  which  the  employer  has 
made  a  public  announcement  of 
planned  closure  shall  be  considered 
eligible  dislocated  workers  with  respect 
to  the  provision  of  basic  readjustment 
services  specifically  identified  in 
section  314(c)  of  the  Act  with  the 
exception  of  supportive  services  and 
relocation  assistance. 

(2)  Individuals  identified  in  paragraph 
(b)(1)  of  this  section  shall  be  eUgible  to 
receive  all  services  authorized  in 
sections  314  of  the  Act  after  a  date 
which  is  180  days  prior  to  the 
scheduled  closure  date  of  the  facility, 
subject  to  the  provisions  of  §  631.20  of 
this  part  and  other  applicable  provisions 
regarding  receipt  of  supportive  services. 

(3)  Paragraphs  (b)(1)  and  (b)(2)  of  this 
section  shall  not  apply  to  individuals 
who  are  likely  to  remain  employed  with 
the  employer  or  to  retire  instead  of 
seeking  new  employment. 

(4)  For  the  purposes  of  paragraph 
(bMl)  of  this  section,  the  Governor  shall 
establish  criteria  for  defining  public 
announcement.  Such  criteria  shall 
include  provisions  that  the  public 
announcement  shall  be  made  by  the 
employer  and  shall  indicate  a  planned 
closure  date  for  the  facility  (section 
314(h)). 

(c)  Eligible  dislocated  workers  include 
individuals  who  were  self-employed 
(including  farmers  and  ranchers)  and 
are  unemployed: 

(1)  Because  of  natural  disasters, 
subject  to  the  provisions  of  paragraph 
(e)  of  this  section;  or 

(2)  As  a  result  of  general  economic 
conditions  in  the  community  in  which 
they  reside. 

(d)  For  the  purposes  of  paragraph  (c) 
of  this  section,  categories  of  economic 
conditions  resulting  in  the  dislocation 
of  a  self-employed  individual  may 
include,  but  are  not  limited  to: 

(1)  Failure  of  one  or  more  businesses 
to  which  the  self-employed  individual 
supplied  a  substantial  proportion  of 
products  or  services; 

(2)  Failure  of  one  or  more  businesses 
from  which  the  self-employed 
individual  obtained  a  substantial 
proportion  of  products  or  services; 

(3)  Substantial  layoffs)  from,  or 
permanent  closure(s)  of,  one  or  more 


plants  or  facilities  that  support  a 
significant  portion  of  the  State  or  local 
economy. 

(e)  The  Governor  is  authorized  to 
establish  procedures  to  determine  the 
eligibility  to  participate  in  programs 
under  this  part  of  the  following 
categories  of  individuals: 

(1)  Self-employed  farmers,  ranchers, 
professionals,  independent  tradespeople 
and  other  business  persons  formerly 
self-employed  but  presently 
imemployed. 

(2)  Self-employed  individuals 
designated  in  paragraph  (d)(1)  of  this 
section  who  are  in  the  process  of  going 
out  of  business,  if  the  Governor 
determines  that  the  farm,  ranch,  or 
business  operations  are  likely  to 
terminate. 

(3)  Family  members  and  farm  or  ranch 
hands  of  individuals  identified  under 
paragraphs  (d)(1)  and  (2)  of  this  section, 
to  the  extent  that  their  contribution  to 
the  farm,  ranch,  or  business  meets 
minimum  requirements  as  established 
by  the  Governor. 

(f)  The  Governor  is  authorized  to 
establish  procedures  to  identify 
individuals  permanently  dislocated 
from  their  occupations  or  fields  of  work, 
including  self-employment,  because  of 
natural  disasters.  For  the  purposes  of 
this  paragraph  (f),  categories  of  natural 
disasters  include,  but  are  not  limited  to, 
any  hurricane,  tornado,  storm,  flood, 
high  water,  wind-driven  water,  tidal 
wave,  tsunami,  earthquake,  volcanic 
eruption,  landslide,  mudslide,  drought, 
fire,  or  explosion. 

(g)  The  State  may  provide  services  to 
displaced  homemakers  (as  defined  in 
section  4  of  the  Act)  under  this  part  only 
if  the  Governor  determines  that  such 
services  may  be  provided  without 
adversely  affecting  the  delivery  of  such 
services  to  eligible  dislocated  workers 
(section  3n(h)(4)). 

(h)  An  eligible  dislocated  worker 
issued  a  certificate  of  continuing 
eligibility,  as  provided  in  §  631.53  of 
this  part,  shall  remain  eligible  for 
assistance  under  this  part  for  the  period 
specified  in  the  certificate,  not  to  exceed 
104  weeks.  The  45-day  enrollment 
provisions  described  in  subpart  B  of 
part  627  of  this  chapter  shall  be  waived 
for  eligible  individuals  who  possess  a 
valid  certificate  under  this  paragraph 
and  it  is  not  required  that  a  new 
application  be  taken  prior  to 
participation. 

(i)  An  eligible  dislocated  worker  who 
does  not  possess  a  valid  certificate  shall 
remain  eligible  if  such  individual: 

(1)  Remains  unemployed,  or 

(2)  Accepts  temporary*  employment 
for  the  purpose  of  income  maintenance 
prior  to  and/or  during  participation  in  a 


training  program  under  this  part  with 
the  intention  of  ending  such  temporary 
employment  at  the  completion  of  the 
training  and  entry  into  permanent 
unsubsidized  employment  as  a  result  of 
the  training.  Such  temporary 
employment  must  be  with  an  employer 
other  than  that  from  which  the 
individual  was  dislocated.  This 
provision  applies  to  eligible  individuals 
both  prior  to  and  subsequent  to 
enrollment. 

(j)  The  Governor  shall  ensure  that 
rapid  response  and  basic  readjustment 
services  under  Title  III  of  JTPA  are  made 
available  to  workers  who.  under  the 
NAFTA  Worker  Security  Act  (Pub.  L. 
103-182).  are  members  of  a  group  of 
workers  (including  workers  in  any 
agricultural  firm  or  subdivision  of  an 
agricultural  firm)  for  which  the 
Governor  has  made  a  finding  that  (1)  the 
sales  or  production,  or  both,  of  such 
firm  or  subdivision  have  decreased 
absolutely,  and  (2)  imports  from  Mexico 
or  Canada  of  articles  Hke  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased; 
or  (3)  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  which  are  produced  by  the  firm 
or  subdivision. 

§631.4    Approved  training  rule. 

An  eligible  dislocated  worker  who  is 
participating  in  any  retraining  activity, 
except  on-the-job  training,  under  Title 
III  of  the  Act  or  this  part  shall  be 
deemed  to  be  in  training  with  the 
approval  of  the  State  agency  for 
purposes  of  section  3304(a)(8)  of  the 
Internal  Revenue  Code  of  1986. 
Participation  in  the  approved  training 
shall  not  disqualify  the  individual  from 
receipt  of  unemployment  benefits  to 
which  the  individual  is  otherwise 
entitled  (section  314(f)(2)). 

Subpart  B — Additional  Title  III 
Administrative  Standards  and 
Procedures 

§631.11    Allotment  and  obligation  of  funds 
by  the  Secretary. 

(a)  Funds  shall  be  allotted  among  the 
various  States  in  accordance  with 
section  302(b)(1)  of  the  Act,  subject  to 
paragraph  (b)  of  this  section. 

(b)  Funds  shall  be  allotted  among  the 
various  States  in  accordance  with 
section  302(b)(2)(A)  and  (B)  of  the  Act 
as  soon  as  satisfactory  data  are  available 
under  section  462(e)  of  the  Act. 

(c)  Allotments  for  the  Commonwealth 
of  the  Northern  Mariana  Islands  and 
other  territories  and  possessions  of  the 
United  States  shall  be  made  by  the 


Secretary  in  accordance  with  the 
provisions  of  section  302(e)  of  the  Act. 

§  631 . 1 2    ReaJlotinent  of  funds  by  the 
Secretary. 

(a)  Based  upon  reports  submitted  by 
States  pursuant  to  §631.15  of  this  part, 
the  Secretary  shall  make  determinations 
regarding  total  expenditures  of  funds 
within  the  State  with  reference  to  the 
amount  required  to  be  reallotted 
pursuant  to  section  303(b)  of  the  Act. 
For  purposes  of  this  paragraph  (a) — 

(1)  The  funds  to  be  reallotted  will  be 
an  amount  equal  to  the  sum  of: 

(i)  Unexpended  funds  in  excess  of  20 
percent  of  the  prior  program  year's 
formula  allotment  to  the  State,  and 

(ii)  All  unexpended  funds  from  the 
formula  allotment  for  the  program  year 
preceding  the  prior  program  year. 

(2)(i)  The  current  program  year  is  the 
year  in  which  the  determination  is 
made;  and 

(ii)  The  prior  program  year  is  the  year 
immediately  preceding  the  current 
program  year. 

(3)  Unexpended  funds  shall  nu^an  the 
remainder  of  the  total  funds  made 
available  by  formula  that  were  available 
to  the  State  for  the  prior  program  year 
minus  total  accrued  expenditures  at  the 
end  of  the  prior  program  year. 

(4)  Reallotted  funds  will  bo  made 
available  from  current  year  allotments 
made  available  by  formula. 

(b)  Based  upon  the  most  current  and 
satisfactory  data  available,  the  Secretary' 
shall  identify  eligible  States,  pursuant  to 
the  definitions  in  section  303(iO  of  the 
Act. 

(c)  The  Secretary  shall  recapture 
funds  from  States  identified  in 
paragraph  (a)  of  this  section  and  reallot 
and  reobligate  such  funds  by  a  Notice  of 
Obligation  (NOO)  adjustment  to  current 
year  funds  to  eligible  States  as  identified 
in  paragraph  (b)  of  this  section,  as  set 
fortli  in  .section  303(a),  (b),  and  (<:)  of  the 
Act. 

(d)  Reallotted  funds  shall  he  subject  to 
alloc-'tion  pursuant  to  §631.32  of  this 
part.  ;.i)(i  to  the  cost  liniifatioiis  nt 
§631.14  of  this  part. 

§  631 .1 3    Classification  of  costs  at  State 
and  sut>state  levels. 

(aid)  Allowable  costs  under  Titio  III 
shall  be  planned,  controlled,  and 
charged  by  either  the  State  or  the 
substate  grantee  against  the  following 
cost  categories:  rapid  response  services, 
basic  readjustment  servic«.s.  n»training 
services,  needs-related  payments  and 
supportive  services,  and  administration. 
Costs  shall  be  reported  to  the  .S*x:retarv 
of  Labor  in  accordance  with  the 
reporting  requirements  establi-shed 
pursuant  to  §631.15  of  this  part. 


(2)  All  costs  shall  be  allocable  to  a 
particular  cost  category  to  the  extent 
that  benefits  are  received  by  such 
category;  and  no  costs  shall  be 
chargeable  to  a  cost  category  except  to 
the  extent  that  benefits  are  received  by 
such  category. 

(b)  Rapid  response  services  shall 
include  the  cost  of  rapid  response 
activities  identified  at  section  314(b)  of 
the  Act. 

(1)  Staff  salary  and  benefit  costs  are 
chargeable  to  the  rapid  response 
services  cost  category  only  for  that 
portion  of  staff  time  actually  spent  on 
rapid  response  activities. 

(2)  All  other  costs  are  chargeable  to 
the  rapid  response  services  cost  category 
only  to  the  extent  that  they  are  for  rapid 
response  purposes. 

(c)  Basic  readjustment  services  shall 
include  the  cost  of  basic  readjustment 
services  identified  at  section  314(c)  of 
the  Act,  except  that  the  cost  of 
supportive  services  under  section 
314{c)(15)  of  the  Act  shall  be  charged  to 
the  needs-related  payments  and 
supportive  services  cost  category,  as 
provided  in  paragraph  (e)  of  this 
section. 

(d)  Retraining  services  shall  include 
the  cost  of  retraining  services  identified 
at  section  314(d)  of  the  Act. 

(e)  Needs-related  payments  and 
supportive  services  shall  include  the 
cost  of  needs-related  payments 
identified  in  section  314(e)  of  the  Act, 
and  supportive  services  identified  in 
section  4(24)  of  the  Act  and  provided  for 
in  section  314(c)(15)  of  the  At;t. 

(f)(1)  Administration  shall  include  the 
costs  incurred  by  recipients  and 
subrecipients  in  the  administration  of 
progranjs  under  Title  HI  of  the  Act,  and 
shall  be  that  portion  of  necessary  and 
allowable  costs  which  is  not  directly 
related  to  the  provision  of  servic.-es  and 
otherwise  allocable  to  the  cost 
categories  in  paragraphs  (b)  through  (e) 
of  this  section.  The  description  of 
administrative  costs  in  subpart  D  of  part 
627  of  this  chapter  shall  be  usfd  by 
States  and  substate  grantees  as  guidance 
in  charging  administration  costs  to  Title 
HI  programs. 

(2)  Administration  dfx»s  not  include 
the  costs  of  activities  under  section 
314(b)  of  the  Act  and  which  are 
provided  for  in  paragraph  (b)  of  this 
section. 

(3)  Administration  shall  inf:!ude  Title 
HI  funds  used  for  coordination  of 
worker  adjustment  programs  with  the 
Federal-State  unemployment 
compensation  system  and  with  Chapter 
2  of  Title  n  of  the  Trade  Act  of  1974  (19 
U.S.C.  2271.  et  seq.)  and  part  617  of  this 
chapter  (sections  311(b){10)  and  314(fl). 


§631.14    Limftations  on  certain  costs. 

(a)  Retraining  senrices.  Of  the  funds 
allocated  to  a  substate  grantee  under 
part  A  of  Title  HI  for  any  program  year, 
not  less  than  50  percent  shall  be 
expended  for  retraining  services 
specified  under  section  314(d)  of  the 
Act,  unless  a  waiver  of  this  requirement 
is  granted  by  the  Governor.  The 
Governor  shall  prescribe  criteria  that 
will  allow  substate  grantees  to  apply  in 
advance  for  a  waiver  of  this 
requirement,  pursuant  to  section 
315(a)(2)  of  the  Act.  The  Governor  shall 
prescribe  the  time  and  form  for  the 
submission  of  an  application  for  such  a 
waiver,  as  provided  for  at  section 
315(a)(3)  of  the  Act.  The  Governor  shall 
not  grant  a  waiver  that  allows  less  than 
30  percent  of  the  funds  expended  by  a 
substate  grantee  to  be  expended  for 
retraining  activities. 

(b)  Needs-related  payments  and 
supportive  senices.  Of  the  funds 
allocated  to  the  Governor,  or  allocated 
to  any  substate  grantee,  imder  part  A  of 
Title  III  for  any  program  year,  not  more 
than  25  percent  may  be  expended  to 
provide  nee<ls-related  payments  and 
other  supportive  services. 

(c)  Administrative  cost.  Of  the  funds 
allocated  to  the  Governor,  or  allocated 
to  any  substate  grantee,  under  part  A  of 
Title  HI  for  any  program  year,  not  more 
thaji  15  pertxint  may  be  expended  to 
cover  the  administrative  cost  of 
programs. 

(of)  Reallotted  funds  are  subjixrt  to  the 
cost  limitations  in  paragraphs  (a),  (Ij) 
and  (c)  of  this  .section. 

(e)  Funds  allocated  (or  distributed)  to 
substate  areas  under  the  provisions  of 
section  302(c)(1)(E)  of  the  Act  shall  be 
considered  funds  allocated  to  a  substate 
grantee  for  the  program  year  of  the 
funds'  initial  allotment  to  the  State,  and 
included  in  the  cost  limitations  in 
paragraphs  (a),  (b)  and  (c)  of  this 
.section. 

(f)  Funds  reserved  by  the  Governor 
under  the  provisions  of  Section 
302(c)(l )  of  the  Act.  other  than  funds 
distributed  to  substate  grantees  undf  r 
the  provisions  of  JTPA  section 

302(f :)(1)(E),  shall  be  considered  funds 
allocated  to  the  Governor  for  the 
program  year  of  the  funds'  initial 
allotment  to  the  State  and  included  in 
tlie  cost  limitations  applicable  to  the 
Governor. 

(g)  States  and  substate  grantees  shall 
have  the  full  period  of  time  that  the 
funds  are  available  to  them  to  comply 
with  the  cost  limitations  described  in 
JTPA  section  315  and  paragraphs  (a), 
(b),  and  (c)  of  this  section. 

(h)  Combination  of  funds.  (1)  Substate 
grantees  within  a  State  may  combine 
funds  all<x:atod  under  part  A  of  Title  HI 
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for  provision  of  services  to  eligible 
dislocated  workers  from  two  or  more 
substate  areas.  Funds  contributed  by  the 
substate  grantees  under  this  section 
remain  subject  to  the  cost  limitations 
which  apply  to  each  substate  grantee's 
total  allocation  (section  315(d)). 

(2)  To  combine  funds  under  this 
provision,  substate  grantees  must  be  in 
contiguous  substate  areas  or  part  of  the 
same  labor  market  area. 

(i)  For  the  purposes  of  this  section; 

(1)  Allotment  to  the  State  means 
allotted  by  the  formula  described  in 
section  302(b)  of  the  Act,  as  adjusted  by 
reallotments  among  the  States,  in 
accordance  with  section  303  of  the  Act. 
For  purposes  of  determining  availability 
and  of  applying  cost  limitations,  funds 
will  retain  the  identity  of  the  program 
year  in  which  they  were  initially 
allotted  to  a  State,  irrespective  of 
subsequent  reallotments. 

(2)  Allocated  to  the  substate  grantee 
means  allocated  by  the  formula 
prescribed  by  the  Governor  under 
section  302(b)  of  the  Act,  and  allocated 
(or  distributed)  under  the  provisions  of 
section  302(c)(1)(E),  as  adjusted  by 
within  State  reallocations  implemented 
by  the  Governor  through  procedures 
established  pursuant  to  section  303(d)  of 
the  Act.  For  purposes  of  determining 
availability  and  of  applying  cost 
limitations,  funds  will  retain  the 
identity  of  the  program  year  in  which 
they  were  initially  allotted  to  the  State. 

(3)  Allocated  to  the  Governor  refers  to 
funds  reserved  by  the  Governor  for  use 
in  accordance  with  the  provisions  of 
section  302(c)(1)  of  the  Act,  exclusive  of 
any  such  funds  which  are  distributed  or 
allocated  to  substate  grantees  pursuant 
to  section  302(c)(1)(E). 

(j)  The  cost  limitations  described  in 
this  section  do  not  apply  to  any 
designated  substate  grantee  which 
served  as  a  concentrated  employment 
program  grantee  for  a  rural  area  under 
the  Comprehensive  Employment  and 
Training  Act  (section  108(d)). 

§  631.15    Federal  reporting  requirements. 

Notwithstanding  the  requirements  in 
subpart  D  of  part  627  of  this  chapter,  the 
Governor  shall  report  to  the  Secretary 
pursuant  to  instructions  issued  by  the 
Secretary  for  programs  and  activities 
funded  under  this  part.  Such  reports 
shall  include  a  cost  breakdown  of  all 
funds  made  available  under  this  part 
used  by  the  State  Dislocated  Worker 
Unit  for  administrative  expenditures. 
Reports  shall  be  provided  to  the 
Secretary  within  45  calendar  days  after 
the  end  of  the  report  period  ^sections 
165(a)(2)  and  311(b)(ll)). 


§  631 .1 6    Complaints,  investigations,  and 
penalties. 

The  provisions  of  this  section  apply 
in  addition  to  the  sanctions  provisions 
in  subpart  G  of  part  627  of  this  chapter. 

(a)  The  Secretary  shall  investigate  a 
complaint  or  report  received  from  an 
aggrieved  party  or  a  public  official 
which  alleges  that  a  State  is  not 
complying  with  the  provisions  of  the 
State  plan  required  under  section  311(a) 
of  the  Act  (section  311(e)(1)). 

(b)  Where  the  Secretary  determines 
that  a  State  has  failed  to  comply  with  its 
State  plan,  and  that  other  remedies 
under  the  Act  and  part  627  of  this 
chapter  are  not  available  or  are  not 
adequate  to  achieve  compliance,  the 
Secretary  may  withhold  an  amount  not 
to  exceed  10  percent  of  the  allotment  to 
the  State  for  the  program  year  in  which 
the  determination  is  made  for  each  such 
violation  (section  311(e)(2)(A)). 

(c)  The  Secretary  will  not  impose  the 
penalty  provided  for  under  paragraph 
(b)  of  this  section  until  all  other 
remedies  under  the  Act  and  part  627  of 
this  chapter  for  achieving  compliance 
have  been  exhausted  or  are  determined 
to  be  unavailable  or  inadequate  to 
achieve  State  compliance  with  the  terms 
of  the  State  plan. 

(d)  The  Secretary  will  make  no  '     -  . 
determination  under  this  section  until 
the  affected  State  has  been  afforded 
adequate  written  notice  and  an 
opportunity  to  request  and  to  receive  a 
hearing  before  an  administrative  law 
judge  pursuant  to  the  provisions  of 
subpart  H  of  part  627  of  this  chapter 
(section  311(e)(2)(B)). 

§631.17    Federal  monitoring  and  oversight 
The  Secretary  shall  conduct  oversight 
of  State  administration  of  programs 
under  this  part,  including  the 
administration  by  each  State  of  the 
rapid  response  assistance  services 
provided  in  such  State.  The  Secretary 
shall  take  the  appropriate  actions  to 
ensure  the  effectiveness,  efficiency  and 
timeliness  of  services  conducted  by  the 
State  in  accordance  with  §  631.30(b)  of 
this  part  (seciion  314(b)(3)). 

§631.18    Federal  by-pass  authority. 

(a)  In  the  event  that  a  State  fails  to 
submit  a  biennial  State  plan  that  is 
approved  under  §631.36  of  this  part,  the 
Secretary  shall  make  arrangements  to 
use  the  amount  that  would  be  allotted 
to  that  State  for  the  delivery  in  that  State 
of  the  programs,  activities,  ahd  services 
authorized  under  Title  III  of  the  Act  and 
this  part. 

(b)  No  determination  may  be  made  by 
the  Secretary  under  this  section  until 
the  affected  State  is  afforded  written 
notification  of  the  Secretary's  intent  to 


exercise  by-pass  authority  and  an 
opportunity  to  request  and  to  receive  a 
hearing  before  an  administrative  law 
judge  pursuant  to  the  provisions  of 
subpart  H  of  part  627  of  this  chapter. 

(c)  The  Secretary  will  exercise  by-pass 
authority  only  until  such  time  as  the 
affected  State  has  an  approved  plan 
under  the  provisions  of  §631.36  of  this 
part  (section  321(b)). 

§631.19    Appeals. 

Except  as  provided  in  this  part, 
disputes  arising  in  programs  under  this 
part  shall  be  adjudicated  under  the 
appropriate  State  or  local  grievance 
procedures  required  by  subpart  E  of  part 
627  of  this  chapter  or  other  applicable 
law.  Complaints  alleging  violations  of 
the  Act  or  this  part  may  be  filed  with 
the  Secretary,  pursuant  to  subpart  F  of 
part  627  of  this  chapter.  Paragraphs  (a) 
through  (e)  of  this  section  refer  to  appeal 
rights  set  forth  in  this  part. 

(a)  Section  628.405(g)  of  this  chapter 
(appeals  of  denial  of  SDA  designation) 
shall  apply  to  denial  of  substate  area 
designations  under  §  631.34(c)(1)  and 
(3)  of  this  part. 

(b)  Section  628.426(e)  of  this  chapter 
(appeals  of  final  disapproval  of  SDA  job 
training  plans  or  modifications)  shall 
apply  to  final  disapproval  of  substate 
plans  under  §  631.50(f)  of  this  part. 

(c)  Section  628.426(f)  of  this  chapter 
(appeals  of  a  Governor's  notice  of  intent 
to  revoke  approval  of  all  or  part  of  a  . 
plan)  shall  apply  to  a  Governor's  notice 
of  intent  to  exercise  by-pass  authority 
under  §631.38  of  this  part. 

(d)  Section  628.430(b)  of  this  chapter 
(appeals  of  the  Secretary's  disapproval 
of  a  plan  when  the  SDA  is  the  State) 
shall  apply  to  plan  disapproval  when 
the  substate  area  is  the  State,  as  set  forth 
in  §  631 .50(g)  and  (h)  of  this  part. 

(e)  Decisions  pertaining  to 
designations  of  substate  grantees  under 
§631.35  of  this  part  are  not  appealable 
to  the  Secretary. 

Subpart  C — Needs-related  payments 

§631.20    Needs-related  payments. 

(a)  Title  III  funds  available  to  States 
and  substate  grantees  may  be  used  to 
provide  needs-related  payments  to 

.participants  in  accordance  with  the 
approved  State  or  substate  plan,  as 
appropriate. 

(b)  In  accordance  with  the  approved 
substate  plan,  needs-related  payments 
shall  be  provided  to  an  eligible 
dislocated  worker  only  in  order  to 
enable  such  worker  to  participate  in 
training  or  education  programs  under 
this  part.  To  be  eligible  for  needs-related 
payments: 

fl)  An  eligible  worker  who  has  ceased 
to  qualify  for  unemployment 


compensation  must  have  been  enrolled 
in  a  training  or  education  program  by 
the  end  of  the  thirteenth  week  of  the 
worker's  initial  unemployment 
compensation  benefit  period,  or.  if  later, 
by  the  end  of  the  eighth  week  after  an 
employee  is  informed  that  a  short-term 
layoff  will  in  fact  exceed  6  months. 

(2)  For  purposes  of  paragraph  (b)(1)  of 
this  section,  the  term  enrolled  in  a 
training  or  education  program  means 
that  the  worker's  application  for  training 
has  been  approved  and  the  training 
institution  has  furnished  written  notice 
that  the  worker  has  been  accepted  in  the 
approved  training  program  beginning 
within  30  calendar  days. 

(3)  An  eligible  worker  who  does  not 
qualify  for  unemployment 
compensation  must  be  participating  in  a 
training  or  education  program  (section 
314(e)(1)). 

(c)  Needs-related  payments  shall  not 
be  provided  to  any  participant  for  the 
period  that  such  individual  is 
employed,  enrolled  in,  or  receiving  on- 
the-job  training,  out-of-area  job  search, 
or  basic  readjustment  services  in 
programs  under  the  Act,  nor  to  any 
participant  receiving  trade  readjustment 
allowances,  on-the-job  training,.out-of- 
area  job  search  allowances,  or  relocation 

.  allowances  under  Chapter  2  of  Title  II 
of  the  Trade  Act  of  1974  (19  U.S.C. 
2271.  et  seq.)  or  part  617  of  this  chapter 

"(section  314(e)(1)). 

(d)  The  level  of  needs-related 
payments  to  an  eligible  dislocated 
worker  in  programs  under  this  part  shall 
not  exceed  the  higher  of: 

(1)  The  apphcable  level  of 
unemployment  compensation;  or 

(2)  The  poverty  level  (as  by  the 
pubhshed  by  the  Secretary  of  Health 
and  Human  Services)  (section  314(e)(2)). 

Subpart  D— State  Administration 

§  631 .30    Designation  or  creation  and 
functions  of  a  State  dislocated  worker  unit 
or  office,  and  rapid  response  assistance. 

(a)  Designation  or  creation  of  State 
dislocated  worker  unit  or  office.  The 
State  shall  designate  or  create  an 
identifiable  State  dislocated  worker  unit 
or  office  with  the  capabilities  and 
functions  identified  in  paragraph  (b)  of 
this  section.  Such  unit  or  office  may  be 
an  existing  organization  or  new 
organization  formed  for  this  purpose 
(section  311(b)(2)).  The  State  dislocated 
worker-unit  or  office  shaU: 

ll)  Make  appropriate  retraining  and 
basic  adjustment  services  available  to 
eligible  dislocated  workers  through 
substate  grantees,  and  in  statewide, 
regional  or  industrywide  projects; 

(2)  Work  with  employers  and  labor 
organizations  in  promoting  labor- 


management  cooperation  to  achieve  the 
goals  of  this  part; 

(3)  Operate  a  monitoring,  reporting, 
and  management  system  to  provide 
adequate  information  for  effective 
program  management,  review,  and 
evaluation; 

(4)  Provide  technical  assistance  and 
advice  to  substate  grantees; 

(5)  Exchange  information  and 
coordinate  programs  with  the 
appropriate  economic  development 
agency,  State  education  and  training 
and  social  services  programs; 

(6)  Coordinate  with  tlie 
unemployment  insurance  system,  the 
Federal-State  Employment  Service 
system,  the  Trade  Adjustment 
Assistance  program  and  other  programs 
under  this  chapter; 

(7)  Receive  advance  notice  of  plant 
closings  and  mass  layoffs  as  provided  at 
section  3(a)(2)  of  the  Worker 
Adjustment  and  Retraining  Notification 
Act  (29  U.S.C.  2102(a)(2)  and  part  639 
of  this  chapter); 

(8)  Immediately  notify  (within  48 
hours)  the  appropriate  substate  grantees 
following  receipt  of  an  employer  notice 
of  layoff  or  plant  closing  or  of  any  other 
information  that  indicates  a  projected 
layoff  or  plant  closing  by  an  employer 
in  the  grantee's  substate  area,  in  order 
to  continue  and  expand  the  services 
initiated  by  the  rapid  response  team 
(section  311(b)(3)(D)); 

(9)  Fully  consult  with  labor 
organizations  where  substantial 

.  numbers  of  their  members  are  to  be 
served;  and 

(10)  Disseminate  throughout  the  State 
information  on  the  availability  of 
services  and  activities  under  Title  III  of 

.  the  Act  and  this  part. 

(b)  Rapid  response  capability.  The 
dislocated  worker  unit  shall  have  one  or 
more  rapid  response  specialists,  and  the 
capability  to  provide  rapid  response 
assistance,  on-site,  for  dislocation 
events  such  as  permanent  closures  and 
substantial  layoffs  throughout  the  State. 
The  State  shall  not  transfer  the 
responsibility  for  the  rapid  response 
assistance  functions  of  the  State 
dislocated  worker  unit  to  another  entity, 
but  the  State  may  contract  with  another 
entity  to  perform  rapid  response 
assistance  services.  Nothing  in  this 
paragraph  shall  remove  or  diminish  the 
dislocated  worker  unit's  accountability 
for  ensuring  the  effective  delivery  of 
rapid  response  assistance  services 
throughout  the  State  (section 
311(b)(12)). 

(1)  State  rapid  response  specialists 
should  be  knowledgeable  about  the 
resources  available  through  programs 
under  this  part  and  all  other  appropriate 
resources  available  through  public  and 


private  sources  to  assist  dislocated 
workers.  The  expertise  required  by  this 
part  includes  knowledge  of  the  Federal. 
State,  and  local  training  and 
employment  systems;  labor- 
management  relations  and  collective 
bargaining  activities;  private  industry 
and  labor  market  trends;  programs  and 
services  available  to  veterans;  and  other 
fields  necessary  to  carry  out  the  rapid 
response  requirements  of  the  Act. 

(2)  The  rapid  response  specialists 
should  have: 

(i)  The  ability  to  organize  a  broad- 
based  response  to  a  dislocation  event, 
including  the  ability  to  coordinate 
services  provided  under  this  part  with 
other  State-administered  programs 
available  to  assist  dislocated  workers, 
and  the  ability  to  involve  the  substate 
grantee  and  local  service  providers  in 
the  assistance  effort; 

(ii)  The  authority  to  provide  limited 
amounts  of  immediate  financial 
assistance  for  rapid  response  activities, 
including,  where  appropriate,  financial 
assistance  to  labor-management 
committees  formed  under  paragraph 
(c)(2)  of  this  section; 

(iii)  Credibility  among  employers  and 
in  the  employer  community  in  order  to 
effectively  work  with  employers  in 
difficult  situations;  and 

(iv)  Credibility  among  employee 
groups  and  in  the  labor  community, 
including  organized  labor,  in  order  to 
effectively  work  with  employees  in 
difficult  situations. 

(3)  The  dissemination  of  information 
on  the  State  dislocated  worker  unit's 
services  and  activities  should  include 
efforts  to  ensure  that  major  employers, 
organized  labor,  and  groups  of 
employees  not  represented  by  organized 
labor,  are  aware  of  the  availability  of 
rapid  response  assistance.  The  State 
dislocated  worker  unit  should  make 
equal  effort  in  responding  to  dislocation 
events  without  regard  to  whether  the 
affected  workers  are  represented  by  a 
union. 

(4)  In  a  situation  involving  an 
impending  permanent  closure  or 
substantial  layoff,  a  State  may  provide 
funds,  where  other  public  or  private 
resources  are  not  expeditiously 
available,  for  a  preliminary  assessment 
of  the  advisability  of  conducting  a 
comprehensive  study  exploring  the 
feasibility  of  having  a  company  or 
group,  including  the  workers,  purchase 
the  plant  and  continue  it  in  operation. 

(5)  Rapid  response  specialists  may  use 
funds  available  under  this  part: 

(i)  To  establish  on-site  contact  with 
employer  and  employee  representatives 
within  a  short  period  of  time  (preferably 
48iiours  or  less)  after  becoming  aware 
of  a  current  or  projected  permanent 
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closure  or  substantial  layoff  in  order 
to— 

(A)  Provide  information  on  and 
facilitate  access  to  available  public 
programs  and  services;  and 

(B)  Provide  emergency  assistance 
adapted  to  the  particular  permanent 
closure  or  sitbstantial  layoff;  such 
emergency  assistance  may  include 
financial  assistance  for  appropriate 
rapid  response  activities,  such  as 
arranging  for  the  provision  of  early 
intervention  services  and  other 
appropriate  forms  of  immediate 
assistance  in  re^onse  to  the  dislocation 
event; 

(ii)  To  promote  the  formation  of  labor- 
management  committees  as  provided  for 
in  paragraph  (c)  of  this  section,  by 
providing: 

(A)  Immediate  assistance  in  the 
establishment  of  the  labor-management 
committee,  indiiding  providing 
immediate  financial  assistance  to  cover 
fhe  start-up  costs  of  the  committee; 

(B)  A  list  of  individuals  from  which 
the  chairperson  of  the  committee  may 
be  selected; 

(C)  Technical  advice  as  well  as 
information  oa  sources  of  assistance, 
and  liaison  with  other  public  and 
private  services  and  programs;  and 

(D)  Assistance  in  the  selection  of 
worker  representatives  in  the  event  no 
union  is  present; 

(iii)  To  provide  ongoing  assistance  to 
labor-management  committees 
described  in  paragraph  (c)  of  this 
section  by: 

(A)  Maintaining  ongoing  contact  with 
such  committees,  either  directly  or 
through  the  committee  chairperson; 

(B)  Attending  meetings  of  such 
committees  on  an  ex  officio  basis;  and 

(C)  Ensuring  ongoing  liaison  between 
the  committee  and  locally  available 
resources  for  addressing  the  dislocation, 
including  the  establishment  of  linkages 
with  the  substate  grantee  or  with  the 
service  provider  designated  by  the 
substate  grantee  to  act  in  such  capacity; 

(iv)  To  collect  information  related  to: 

(A)  Economic  dislocation  (including 
potential  clos.    'S  or  layoffs);  and  « 

(B)  All  avaiLble  resources  within  the 
State  for  serving  displaced  workers, 
which  information  shall  be  made 
available  on  a  regular  basis  to  the 
Governor  and  the  State  Council  to  assist 
in  providing  an  adequate  information 
base  for  effective  program  management, 
review,  and  evaluation; 

(v)  To  provide  or  obtain  appropriate 
financial  and  technical  advice  and 
liaison  with  economic  development 
agencies  and  other  organizations  to 
assist  in  efforts  to  avert  worker 
dislocations; 

(vi)  To  disseminate  information 
throughout  the  State  on  the  availability 


of  services  and  activities  carried  out  by 
the  dislocated  worker  unit  or  office;  and 

(vii)  To  assist  the  local  community  in 
developing  its  own  coordinated 
response  and  in  obtaining  access  to 
State  economic  development  assistance. 

(6)  Notwithstanding  the  definition  of 
"substantial  layoff  (for  rapid  response 
assistance)"  at  §  631.2  of  this  part; 

(i)  The  Governor  shall  provide  rapid 
response  and  basic  readjustment 
services  to  members  of  a  group  of 
workers  under  the  NAFTA  Worker 
Security  Act  for  which  the  Governor  has 
made  a  finding  under  §  631. 3(j);  and 

(ii)  The  Governor  may,  under 
exceptional  circumstances,  authorize 
rapid  response  assistance  provided  by  a 
State  dislocated  worker  unit  when  the 
layoff  is  less  than  50  or  more 
individuals,  is  not  at  a  single  site  of 
employment,  or  does  not  take  place 
during  a  single  30  day  period.  For 
purposes  of  this  provision,  exceptional 
circumstances  include  those  situations 
which  would  have  a  major  impact  upon 
the  community(ies)  in  which  they  occur 
(section  314(b)). 

(c)  Labor-management  committees.  As 
provided  in  sections  301(b)(1)  and 
314(b)(1)(B)  of  the  Act,  labor- 
management  committees  are  a  form  of 
rapid  response  assistance  which  may  be 
voluntarily  established  to  respond  to 
actual  or  prospective  worker 
dislocation. 

(1)  Labor  management  committees 
ordinarily  include  (but  are  not  limited 
to)  the  following: 

(i)  Shared  and  equal  participation  by 
workers  and  management,  with 
members  often  selected  in  an  informal 
fashion; 

(ii)  Shared  financial  participation 
between  the  company  and  the  State, 
using  funds  provided  under  Title  III  of 
the  Act,  in  paying  for  the  operating 
expenses  of  the  committee;  in  some 
instances,  labor  union  funds  may  help 
to  pay  committee  expenses; 

(iii)  A  chairperson,  to  oversee  and 
guide  the  activities  of  the  committee 
who — 

(A)  Shall  be  jointly  selected  by  the 
labor  and  management  members  of  the 
committee; 

(B)  Is  not  employed  by  or  under  , 
contract  with  labor  or  managerhent  at 
the  site;  and 

(C)  Shall  provide  advice  and 
leadership  to  the  committee  and  prepare 
a  report  on  its  activities; 

(iv)  The  ability  to  respond  flexibly  to 
the  needs  of  affected  workers  by 
devising  and  implementing  a  strategy 
for  assessing  the  emplo%Tnent  and 
training  needs  of  each  dislocated  worker 
and  for  obtaining  the  services  and 


assistance  necessary  to  meet  those 
needs; 

(v)  A  formal  agreement,  terminable  at 
will  by  the  workers  or  the  company 
management,  and  terminable  for  cause 
by  the  Governor;  and 

(vi)  Local  job  identification  activities 
by  the  chairperson  and  members  of  the 
committee  on  behalf  of  the  affected 
workers. 

(2)  Because  they  include  employee 
representatives,  labor-management 
committees  typically  provide  a  channel 
whereby  the  needs  of  eligible  dislocated 
workers  can  be  assessed,  and  programs 
of  assistance  developed  and 
implemented,  in  an  atmosphere 
supportive  to  each  affected  worker.  As 
such,  committees  must  be  perceived  to 
be  representative  and  fair  in  order  to  be 
most  effective. 

§  631 .31    Monitoring  and  oversighL 
The  Governor  is  responsible  for 
monitoring  and  oversight  of  all  State 
and  substate  grantee  activities  under 
this  part.  In  such  monitoring  and 
oversight  of  substate  grantees,  the 
Governor  shall  ensure  that  expenditures 
and  activities  are  in  accordance  with  the 
substate  plan  or  modification  thereof, 
and  with  the  cost  limitations  described 
in§  631.14  of  this  part. 

§  631.32    Allocation  of  funds  by  the 
Governor. 

Of  the  funds  allotted  to  the  Governor 
by  the  Secretary  under  §§631.11  and 
631.12  of  this  part: 

(a)  The  Governor  shall  issue 
allocations  to  substate  grantees,  the  sum 
of  which  shall  be  no  less  than  50 
percent  of  the  State's  allotment  (section 
302(d)). 

(b)(1)  The  Governor  shall  prescribe 
the  formula  to  be  used  in  issuing 
substate  allocations  required  under 
paragraph  (a)  of  this  section  to  substate 
grantees. 

(2)  The  formula  prescribed  pursuant 
to  paragraph  (b)(1)  of  this  section  shall 
utilize  the  most  appropriate  information 
available  to  the  Governor.  In  prescribing 
the  formula,  the  Governor  shall  include 
(but  need  not  be  limited  to)  the 
following  information: 

(i)  Insured  unemployment  data; 

(ii)  Unemployment  concentrations; 

(iii)  Plant  closing  and  mass  layoff 
data; 

(iv)  Declining  industries  data; 

(v)  Farmer-rancher  economic 
hardship  data;  and 

(vi)  Long-term  unemployment  data. 

(3)  The  Governor  may  allow  for  an 
appropriate  weight  for  each  of  the 
formula  factors  set  forth  in  paragraph 
(b)(2)  of  this  section.  A  weight  of  zero 
for  any  of  the  factors  required  in  section 


302(d)  of  the  Act  and  identified  in 
paragraph  (b)(2)  of  this  section  shall 
only  be  made  when  a  review  of 
available  data  indicates  that  the  factor  is 
not  relevant  to  determining  the 
incidence  of  need  for  worker  dislocation 
assistance  within  the  State.  The  formula 
may  be  amended  no  more  frequently 
than  once  each  program  year  (section 
302(d)). 

(c)  The  Governor  may  reserve  an 
amount  equal  to  not  more  than  40 
percent  of  the  funds  allotted  to  the  State 
under  §631.11  and  §631.12  of  this  part 
for  State  activities  and  for  discretionary 
allocations  to  substate  grantees  (section 
302(c)(1)). 

(d)  The  Governor  may  reserve  an 
additional  amount  equal  to  not  more 
than  10  percent  of  the  funds  allotted  to 
the  State  under  §631.11  of  this  part.  The 
Governor  shall  allocate  such  funds, 
subject  to  the  SJTCC  or  HRIC  review  and 
comment,  during  the  first  three  quarters 
of  the  program  year  among  substate 
grantees  on  the  basis  of  need.  Such 
funds  shall  be  allocated  to  substate 
grantees  and  shall  not  be  used  for 
statewide  activities.  Such  funds  shall  be 
included  in  each  substate  grantee's 
allocation  for  purposes  of  cost 
limitations,  as  described  in  §631.1^of 
this  part  (sections  302(c)(2)  and 
317(1)(B)). 

§631.33    State  procedures  for  identifying 
funds  subject  to  mandatory  Federal 
reallotment. 

The  Governor  shall  establish 
procedures  to  assure  the  equitable 
identification  of  funds  required  to  be 
reallotted  pursuant  to  section  303(b)  of 
the  Act.  Funds  so  identified  may  be 
funds  reserved  by  the  State  pursuant  to 
section  302(c)(1)(A)  through  (D)  of  the 
Act  and/ or  allocated  to  substate  grantees 
pursuant  to  section  302(c)(1)(E),  (c)(2) 
and/or  (d)  of  the  Act  (section  303(d)). 
Such  procedures  may  not  exempt  either 
State  or  substate  funds  from  reallotment. 

§  631 .34    Designation  of  substate  areas. 

(a)  The  Governor,  after  receiving 
recommendations  from  the  SJTCC  or 
•■IRIC,  shall  designate  substate  areas  for 
tht.  State  (section  312(a)). 

(b)  In  designating  substate  areas,  the 
Governor  shall: 

(1)  Ensure  that  each  service  delivery 
area  within  the  State  is  included  within 
a  substate  area  and  that  no  SDA  is 
divided  among  two  or  more  substate 
areas;  and 

(2)  Consider  the  availability  of 
services  throughout  the  State,  the 
capability  to  coordinate  the  delivery  of 
services  with  other  hunian  services  and 
economic  development  programs,  and 


the  geographic  boundaries  of  labor 
market  areas  within  the  State. 

(c)  Subject  to  paragraph  (b)  of  this 
section,  the  Governor  shall  designate  as 
a  substate  area: 

(1)  Any  single  SDA  that  has  a 
population  of  200.000  or  more; 

(2)  Any  two  or  more  contiguous 
SDA's  that: 

(i)  In  the  aggregate  have  a  population 
of  200.000  or  more;  and 
(ii)  Request  such  designation;  and 

(3)  Any  concentrated  employment 
program  grantee  for  a  rural  area  as 
described  in  section  101(a)(4)(A)(iii)  of 
the  Act. 

(d)  In  addition  to  the  entities 
identified  in  paragraph  (c)  of  this 
section,  the  Governor  may.  without 
regard  to  the  200.000  population 
requirement,  designate  SDAs  with 
smaller  populations  as  substate  areas. 

(e)  The  Governor  may  deny  a  request 
for  substate  area  designation  from  a 
consortium  of  two  or  more  SDAs  that 
meets  the  requirements  of  paragraph 
(c)(2)  of  this  section  only  upon  a 
determination  that  the  request  is  not 
consistent  with  the  effective  delivery  of 
services  to  eligible  dislocated  workers  in 
the  relevant  labor  market  area,  or  would 
otherwise  not  be  appropriate  to  carry 
out  the  purposes  of  title  III.  The  _ 
Governor  will  give  good  faith 
consideration  to  all  such  requests  by  a 
consortium  of  SDAs  to  be  a  substate 
area.  In  denying  a  consortium's  request 
for  substate  area  designation,  the 
Governor  shall  set  forth  the  basis  and 
rationale  for  the  denial  (section 
312(a)(5)). 

(f)  In  the  case  where  the  service 
delivery  area  is  the  State,  the  entire 
State  shall  be  designated  as  a  single 
substate  area. 

(g)(1)  Entities  described  in  paragraphs 
(c)(1)  and  (3)  of  this  section  may  appeal 
the  Governor's  denial  of  substate  area 
designation  to  the  Secretary  of  Labor. 
The  procedures  that  apply  to  such 
appeals  shall  be  those  set  forth  at 
§  628.405(g)  for  appeals  of  the 
Governor's  denial  of  SDA  designation. 

(2)  An  entity  described  in  paragraph 
(c)(2)  of  this  section  that  has  been 
denied  substate  area  designation  may 
utilize  the  State-level  grievance 
procedures  required  by  section  144(a)  of 
the  Act  and  subpart  E  of  part  627  of  this 
chapter  for  the  resolution  of  disputes 
arising  from  such  a  denial. 

(h)  Designation  of  substate  areas  shall 
not  be  revised  more  frequently  than 
once  every  two  years.  All  such 
designations  must  be  completed  no  later 
than  four  months  prior  to  the  beginning 
of  any  program  year  (section  312(a)(6)). 


§  631 .35    Designation  of  substate  grantees. 

The  Governor  may  establish 
procedures  for  the  designation  of 
substate  grantees. 

(a)  Designation  of  the  substate  grantee 
for  each  substate  area  shall  be  made  on 
a  biennial  basis. 

(b)  Entities  eligible  for  designation  as 
substate  grantees  include: 

(1)  Private  industry  councils  in  the 
substate  area; 

(2)  Service  delivery  area  grant 
recipients  or  administrative  entities 
designated  under  Title  II  of  the  Act; 

(3)  Private  non-profit  organizations; 

(4)  Units  of  general  local  goverrunent 
in  the  substate  area,  or  agencies  thereof; 

(5)  Local  offices  of  State  agencies;  and 

(6)  Other  public  agencies,  such  as 
community  colleges  and  area  vocational 
schools. 

(c)  Substate  grantees  shall  be 
designated  in  accordance  with  an 
agreement  among  the  Governor,  the 
local  elected  official  or  officials  of  such 
area,  and  the  private  industry  council  or 
councils  of  such  area.  Whenever  a 
substate  area  is  represented  by  more 
than  one  such  official  or  council,  the 
respective  officials  and  councils  shall 
each  designate  representatives,  in 
accordance  with  procedures  established 
by  the  Governor  (after  consultation  with 
the  SJTCC  or  HRIC).  to  negotiate  such 
agreement. 

(d)  The  agreement  specified  in 
paragraph  (c)  of  this  section  shall  set 
forth  the  conditions,  considerations,  and 
other  factors  related  to  the  selection  of 
substate  grantees  in  accordance  with 
section  312(b)  of  the  Act. 

(e)  The  Governor  shall  negotiate  in 
good  faith  with  the  parties  identified  in 
paragraph  (c)  of  this  section  and  shall 
make  a  good  faith  effort  to  reach 
agreement.  In  the  event  agreement 
cannot  be  reached  on  the  selection  of  a 
substate  grantee,  the  Governor  shall 
select  the  substate  grantee. 

(f)  Decisions  under  paragraphs  (c).  (d), 
and  (e)  of  this  section  are  not  appealable 
to  the  Secretary  (section  312(b)  and  (c)). 

§631.36    Biennial  State  plan. 

(a)  In  order  to  receive  an  allotment  of 
funds  under  §§631.11  and  631.12  of 
this  part,  the  State  shall  submit  to  the 
Secretarv'.  in  accordance  with 
instructions  issued  by  the  Secretary,  on 
a  biennial  basis,  a  biennial  State  plan 
(section  311).  Such  plan  shall  include: 

(1)  Assurances  that — 
•  (i)  The  State  will  comply  with  the 
requirements  of  Title  III  of  the  Act  and 
this  part; 

(ii)  Services  will  be  provided  only  lo 
eligible  displaced  workers,  except  as 
provided  in  paragraph  (a)(2)  of  this 
section; 
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(iii)  Services  will  not  be  denied  on  the 
basis  of  State  of  residence  to  eligible 
dislocated  workers  displaced  by  a 
permanent  closure  or  substantial  layoff 
v\-itiun  the  State;  and  may  be  provided 
to  other  eligible  dislocated  workers 
regardless  of  the  State  of  residence  of 
such  workers; 

(2)  Provision  that  the  State  will 
provide  services  under  this  part  to 
displaced  homemakers  only  if  the 
Governor  determines  that  the  services 
may  be  provided  to  such  workers 
without  adversely  affecting  the  delivery 
of  services  to  eligible  dislocated 
workers; 

(3)  A  description  of  the  substate 
allotment  and  reallotment  procedures 
and  assurance  that  they  meet  the 
requirements  of  the  Act  and  this  part: 

(4)  A  description  of  the  State 
procurement  system  and  procedures  to 
be  used  under  Title  III  of  the  Act  and 
this  part  which  are  consistent  with  the 
provisions  in  subpart  D  of  part  627  of 
this  chapter;  and 

(5)  Assurance  that  the  State  will  not 
prescribe  any  performance  standard 
which  is  inconsistent  with  §627.470  of 
this  chapter. 

(b)  The  State  biennial  plan  shall  be 
submitted  to  the  Secretary-  on  or  before 
the  May  1  immediately  preceding  the 
first  of  the  two  program  years  for  which 
the  funds  are  to  be  made  available. 

(c)  Any  plan  submitted  under 
paragraph  (a)  of  this  section  may  be 
modified  to  describe  changes  in  or 
additions  to  the  programs  and  activities 
set  forth  in  the  plan.  No  plan 
modification  shall  be  effective  unless 
reviewed  pursuant  to  paragraph  (d)  of 
this  section  and  approved  pursuant  to 
paragraph  (e)  of  this  section. 

(d)  The  Secretary  shall  review  State 
biennial  plans  and  plan  modifications. 
including  any  comments  thereon 
submitted  by  the  SJTCC  or  HRIC,  for 
overall  compliance  with  the  provisions 
of  the  Act.  this  part,  and  the  instructions 
issued  by  the  Secretary-. 

(e)  A  State  biennial  plan  or  plan 
modification  is  submitted  on  die  date  of 
its  receipt  by  the  Secretary.  The 
Secretary  shall  approve  a  plan  or  plan" 
modification  within  45  days  of 
submission  imless,  within  30  days  of 
submission,  the  Secretary-  notifies  the 
Governor  in  writing  of  any  deficiencies 
in  such  plan  or  plan  modification. 

(f)  The  Secretary  shall  not  finally 
disapprove  the  State  biennial  plan  or 
plan  modification  of  any  State  except 
after  written  notice  and  an  opportunity 
to  request  and  to  receive  a  hearing 
before  an  administrative  law  judge 
pursuant  to  the  provisions  of  subpart  H 
of  part  627  of  this  chapter. 


§631.37    Coordination  activities, 

(a)  Ser\-ices  under  this  part  shall  be 
integrated  or  coordinated  with  services 
and  payments  made  available  under 
Chapter  2  of  Title  II  of  the  Trade  Act  of 
1974  (19  U.S.C.  2271,  et  seq.)  and  part 
617  of  this  chapter  and  programs 
provided  by  any  State  or  local  agencies 
designated  under  section  239  of  the  . 
Trade  Act  of  1974  (19  U.S.C.  2311)  or 
part  617  of  this  chapter  (section  . 
311(b)(10)).  Such  coordination  shall  be 
effected  under  pro\isions  of  an 
interagency  agreement  when  the  State 
agency  responsible  for  administering 
programs  under  this  part  is  different 
from  the  State  agency  administering 
Trade  Act  programs. 

(b)  States  may  use  funds  allotted 
under  §§631.11  and  631.12  of  this  part 
for  coordination  of  worker  readjustment  ■ 
programs,  (i.e.,  programs  undef  this  part 
and  trade  adjustment  assistance  under 
part  617  of  this  chapter)  and  the 
unemployment  compensation  system  ' 
consistent  with  the  limitation  on 
administrative  expenses  (see 

§  631.14(a)(1)  of  this  part).  Each  State 
shall  be  responsible  for  coordinating  the 
unemployment  compensation  system 
and  worker  readjustment  programs 
(section  314(0) 

(c)  Ser\-ices  under  this  part  shall  be 
coordinated  with  dislocated  worker 
services  under  Title  III  of  the  Carl  D. 
Perkins  Vocational  Education  Act  (20 
U.S.C.  2351.  et  seq.)  (section  311(b)(5)). 

.  (d)  In  promoting  labor  management 
cooperation,  including  the  formation  of 
labor-management  committees  under 
this  part,  the  dislocated  worker  unit 
shall  consider  cooperation  and 
coordination  with  labor-management . 
committees  established  under  other 
authorities  (section  311(b)(3)(BJ). 

(e)  In  accordance  with  section  402  of 
the  Veterans'  Benefits  and  Programs 
Improvement  Act  of  1988  (29  U.S.C. 
1751  note)  services  under  this  part  shall 
be  coordinated  with  programs 
administered  by  the  Department  of 
\'eterans  Affairs  and  with  other 
veterans'  programs  such  as  the  Veterans' 
Job  Training  Act  (29  U.S.C.  1721  note), 
title  rV-C  of  the  lob  Training  Partnership 
Act  (29  U.S.C.  1721,  et  seq.).  part  635  of 
this  chapter,  and  the  Transition 
Assistance  Program. 

§631.38    State  by-pass  authority. 

(a)(1)  In  the  event  that  a  substate 
grantee  fails  to  submit  a  plan,  or  submits 
a  plan  which  is  not  approved  by  the 
Governor  (see  §  631. 50(fl  of  this  part), 
the  Governor  may  direct  the 
expenditure  of  funds  allocated  to  the 
substate  area. 

(2)  The  Governor's  authority  under 
this  paragraph  (a)  to  direct  the 


expenditure  of  funds  remains  in  effect 
only  until  such  time  as  a  plan  is 
submitted  and  approved,  or  a  new 
substate  grantee  is  designated  (section 
313(c)). 

(3)  The  Governor  shall  not  direct  the 
expenditure  of  funds  under  this 
paragraph  (a)  until  after  the  affected 
substate  grantee  has  been  afforded 
advance  uTitten  notice  of  the  Governor's 
intent  to  exercise  such  authority  and  an 
opportunity  to  appeal  to  the  Secretary 
pursuant  to  the  provisions  of 
§  628.426(e)  of  this  chapter. 

(b)(1)  If  a  substate  grantee  fails  to 
expend  funds  allocated  to  it  in 
accordance  with  its  plan,  the  Governor, 
subject  to  appropriate  notice  and 
opportunity  for  comment  in  the  m.anner 
required  by  section  105(b)(1).  (2).  and 
(3)  of  the  Act.  may  direct  the 
expenditure  of  funds  only  in  accordance 
with  the  substate  plan. 

(2J  The  Governor's  authority  under 
this  paragraph  (b)  to  direct  the    ^ 
expenditure  of  funds  shall  remain  in 
effect  only  until: 

(i)  The  substate  grantee  corrects  the 
failure; 

(ii)  The  substate  grantee  submits  an 
acceptable  modification;  or 

(iii)  A  new  substate  grantee  is 
designated  (section  313(a)  and  (d)). 

(3)  The  Governor  shall  not  direct  the 
expenditure  of  funds  under  this 
paragraph  (b)  until  after  the  affected 
substate  grantee  has  been  afforded 
advance  wTitten  notice  of  the  Governor's 
intent  to  exercise  such  authority  and  an 
opportunity  to  appeal  to  the  Secretar\- 
pursuant  to  the  provisions  of 
§  628.426(e)  of  this  chapter. 

(c)  When  the  substate  area  is  the  State, 
the  Secretary-  shall  have  the  same 
authority  as  the  Governor  under 
paragraphs  (a)  and  (b)  of  this  section. 

Subpart  E — State  Programs 

§  631.40    Sftate  program  operational  plan. 

(a)  The  Governor  shall  submit  to  the 
Secretar\-  biennially,  in  accordance  with 
instructions  Issued  by  the  Secretary-,  a 
State  program  operational  plan 
describing  the  specific  activities, 
programs  and  projects  to  be  undertaken 
with  the  funds  reserved  by  the  Governor 
under  §631. 32(c)  of  this  part. 

(b)  The  State  program  operational 
plan  shall  include  a  description  of  the 
mechanisms  established  between  the 
Federal-State  Unemployment 
Compensation  System,  the  Trade 
Adjustment  Assistance  Program,  the 
Stale  EmpldjTnent  ser\  ice  and  progranis 
authorized  under  title  III  of  the  Act  and 
this  part  to  coordinate  the  identification 
and  referral  of  dislocated  workers  and 
the  exchange  of  information. 


§631.41     Allowable  State  activities 

la)  States  ma>  use  funas  reser\ec 
under  §631  32ic)  o*^  this  pan.  subiect  to 
the  pro\nsions  of  the  State  biennial  antl 
program  operational  pians.  for 

(1)  Rapid  response  assistance. 

(2)  Basic  reaajustmeni  ser\ices  wher 
undertaken  in  Statewide,  regional  or 
industrywide  pro)ects..or,  initially,  as 
part  of  rapid  response  assistance. 

(3)  Retraining  ser\'ices,  including  (but 
not  limited  to)  those  in  section  314(d)  of 
the  Act  when  undertaken  in  Statewide, 
industry-wide  and  regional  programs: 

(4)  Coordination  with  the 
unemployment  compensation  system,  in 
accordance  with  §  631.37(b)  of  diis  part; 

(5)  Discretionary  allocation  for  basic 
readjustment  and  retraining  ser\-ices  to 
provide  additional  assistance  to  substate 
areas  that  experience  substantial 
increases  in  the  number  of  dislocated 
workers,  to  be  expended  in  accordance 
with  the  substate  plan  or  a  modification 
thereof; 

(6)  Incentives  to  provide  training  of 
greater  duration  for  those  who  require  it: 
and 

(7)  Needs-related  payments  in 
accordance  with  section  315(li)  of  the 
Act. 

(b)  Activities  shall  be  coordinated 
with  other  programs  ser\-ing  dislocated 
workers,  including  training  under  - 
Chapter  2  of  Title  II  of  the  Trafie  Act  of 
1974  (19  U,S.C.  2271.  et  seq.)  and  part 
617  of  this  chapter. 

(c)  Where  appropriate.  State-level 
activities  should  be  coordinated  with 
activities  and  services  provided  bv 
substate  grantees. 

(d)  Retraining  services  provided  to 
individuals  with  funds  available  to  a 
State  should  be  limited  to  those 
indi\-iduals  who  can  most  benefit  from 
and  are  in  need  of  such  services. 

(e)  Other  than  basic  and  remedial 
education,  literacy  and  English  for  non- 
English  speakers  training,  retraining 
ser\-ices  provided  with  funds  available 
to  a  State  shall  be  limited  to  those  for 
occupations  in  demand  in  the  area  or 
another  area  to  which  the  participant  is 
willing  to  relocate,  or  in  sectors  of  the 
economy  with  a  high  potential  for 
sustained  demand  or  growth. 

(f)  Services  provided  to  displaced 
homemakers  should  be  part  of  ongoing 
programs  and  activities  under  Title  III 
and  this  part  and  not  separate  and 
discrete  programs, 

(g)  Basic  readjustment  services 
described  in  §  631.3(b)(1),  provided  to 
individuals  who  have  not  received  a 
specific  notice  of  termination  or  layoff 
and  who  work  at  a  facility  at  which  the 
employer  has  made  a  public 
announcement  that  such  facility  will 
close  shall,  to  the  extent  practicable  be 


funded  by  the  State  with  funds  reserved 
under  §  631.32(c)  (section  314(h)). 

(h)  The  provisions  of  section  107(a). 
>b)  and  (e)  of  the  Act  (but  not 
subsections  (c)  and  (d)  of  section  107) 
and  §  627  422  of  this  chapter  apply  to 
State  selection  of  ser\ice  providers  for 
funded  activities  authorized  in 
§631.32(c)  of  this  part. 

Subpart  F-^ubstate  Programs 
§631.50    Substate  plan. 

(a)  In  order  to  receive  an  allocation  of 
funds  under  §631.32  of  this  part,  the    . 
substate  grantee  shall  submit  to  the 
Governor  a  substate  plan,  in  accordance 
with  instructions  issued  bv  the 
Governor.  Such  plan  shall  meet  the 
requirements  of  this  section  and  shall  be 
approved  by  the  Governor  prior  to  funds 
being  alldtated  to  a  substate  grantee. 

(b)  The  Governor  shall  issue 
instructions  and  schedules  that  assure 
that  substate  plans  andplan 
modifications  conform  to  all 
requirements  of  the  Act  and  this  part 
and  contain  the  statement  required  bv 
section  313(b)  of  the  Act. 

(c)  Substate  plans  shall  provide  for 
compliance  with  the  cost  limitation 
provisions  of  §631.14  of  this  part. 

(d)  The  SJTCC  or  HRIC  shall  review  " 
and  submit  to  the  Governor  written 
comments  on  substate  plans. 

(e)  Prior  to  the  submission  of  the 
substate  plan  to  the  Governor,  the 
substate  grantee  shall  submit  the  plan  to 
the  parties  to  the  agreement  described  in 
§  631.35(c)  of  this  part-for  review  and 
comment  {section  313(a)).  - 

(f)  The  Governor's  review  and 
approval  (or  disapproval)  of  a  substate 
plan  or  plan  modification,  and  appeals 
to  the  Secretar\'  from  disapprovals 
thereof,  sha'l  be  conducted  according  to 
the  provisions  of  section  105  of  the  Act 
and  §  628.426  of  this  chapter  (section 
313(c)). 

(g)  If  a  substate  grantee  fails  to  meet 
the  requirements  for  plan  submission 
and  approval  found  in  this  section,  the 
Governor  may  exercise  the  by-pass 
authority  set  forth  at  §  631.38  of  this 
part:  . 

(h)  When  the  substate  area  is  the 
State,  the  substate  plan  (and  plan 
modification(s))  shall  be  submitted  by 
the  Governor  to  the  Secretar\'.  The  dates 
for  submission  and  consideration  and 
the  Secretar\''s  review  and  approval  (or 
disapproval)  of  the  plan  or  plan 
modification,  and  appeals  to 
administrative  law  judges  from 
disapproval  thereof,  shall  be  conducted 
according  to  the  provisions  of  §  628.430 
of  this  chapter 


§  631 .51    Allowable  substate  program 
activities. 

(a)  The  substate  grantee  mav  use  rTP.'\ 
section  302(c)(1),  (c)(2),  and  (d)  hinds 
allocated  by  the  Governor  under 

§  631.32  of  this  part  for  basic 
readjustment  services,  retraining 
services,  supportive  services  and  needs- 
related  payments. 

(b)  The  provisions  of  §§  627.420  and 
627.435  of  this  chapter  (Procurement, 
Cost  principles  and  allowable  costs) 
apply  to  funds  allocated  to  substate 
grantees  under  this  part  unless 
otherwise  specifically  provided  for. 

(c)  Other  than  basic  and  remedial 
education,  literacy  and  English  for  noK- 
English  speakers  training,  retraining 
services  provided  wilh  hinds  available 
to  a  substate  area  shall  be  limited  to 
those  for  occupations  in  demand  in  the 
area  or  another  area  to  which  the 
participant  is  willing  to  relocate,  or  in 
sectors  of  the  economy  with  a  high 
potential  for  sustained  demand  or 
growth. 

(d)  Retraining  services  provided  to 
individuals  with  funds  available  to  a 
substate  area  should  be  limited  to  those 
individuals  who  can  most  benefit  fro.Ti 
and  are  in  need  of  such  services 
(sections  312(e)  and  141(a)). 

§  631 .52    Selection  o1  service  providers. 

(a)  The  substate  grantee  shall  provide 
authorized  JTPA  Title  III  ser\ices  within 
the  substate  area,  pursuant  to  an 
agreement  with  the  Governor  and  in 
accordance  with  the  approved  State 
plan  and  substate  plan,  including  the 
selection  of  ser\ice  providers. 

(b)  The  substate  grantee  mav  provide 
authorized  JTPA  Title  III  sen  Ices 
directly  or  through  contract,  grant,  or 
agreement  with  service  providers 
(section  312(d)). 

(c)  Ser\ices  provided  to  disp'atpd 
homem.akers  should  be  part  oro:it;oin2 
programs  and  activities  under  Title  III  of 
the  Act  and  this  part  and  not  separate 
and  discrete  programs. 

(d)  The  provisions  of  section  107(a]. 
(b).  (c)  and  (e)  of  the  Act  and  §  627.422 
of  this  chapter  apply  to  substate  grantee 
selection  of  ser\ice  providers  as 
specified  in  this  section. 

§631.53    Certificates  of  continuing 
eligibility. 

(a)  A  substate  grantee  may  issue  to 
any  eligible  dislocated  worker  who  has 
applied  for  the  program  authorized  in 
this  part  a  certificate  of  continuing 
eligibility.  Such  a  certificate  of 
continuing  eligibility: 

(1)  May  be  effective  for  periods  not  to 
exceed  104  weeks; 

(2)  Shall  not  include  any  reference  to 
any  specific  amount  of  funds; 
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(3)  Shall  state  that  it  is  subject  to  the 
availability  of  funds  at  the  time  any 
such  training  services  are  to  be 
provided:  and 

(4)  Shall  be  non-transferable. 

(b)  Acceptance  of  a  certificate  of 
continuing  eligibility  shall  not  be 
deemed  to  be  enrollment  in  training. 

(c)  Certificates  of  continuing 
eligibility  may  be  used,  subject  to  the 
conditions  included  on  the  face  of  the 
certifieate,  in  two  distinct  ways: 

(1)  To  defer  the  beginning  of 
retraining;  any  individual  to  whom  a 
certificate  of  continuing  eligibility  has 
been  issued  under  paragraph  (a)  of  this 
section  shall  remain  eligible  for 
retraining  and  education  services 
authorized  under  this  part  for  the  period 
specified  in  the  certificate, 
notwithstanding  the  definition  of 
"eligible  dislocated  worker"  in  section 
301(a)  of  the  Act  or  the  participant 
eligibility  provisions  in  §631.3  of  this 
part,  and  may  use  the  certificate  in  order 
to  receive  retraining  ser\'ices,  subject  to 
the  limitations  contained  in  the 
certificate;  or 

(2)  To  permit  eligible  dislocated 
workers  to  seek  out  and  arrange  their 
own  retraining  with  ser\ice  pro-viders 
approved  by  the  substate  grantee; 
retraining  provided  pursuant  to  the 
certificate  shall  be  in  accord  with 
requirements  and  procedures 
established  by  the  substate  grantee  and 
shall  be  conducted  under  a  grant, 
contract,  or  other  arrangement  between 
the  substate  grantee  and  the  service 
provider. 

(d)  Substate  grantees  shall  ensure  that 
records  are  maintained  showing  to 
whom  such  certificates  of  continuing 
eligibility  have  been  issued,  the  dates  of 
issuance,  and  the  number  redeemed  by 
substate  grantees. 

Subpart  G— Federal  Delivery  of 
Dislocated  Worker  Services  Through 
National  Reserve  Account  Funds 

§631.60    General. 

This  subpart  provides  for  the  use  of 
funds  reserved  to  the  Secretary  for  use 
under  part  B  of  title  III  of  the  Act.  These 
funds  may  be  used  for  the  allowable 
activities,  described  in  section  323  of 
the  Act;  demonstration  programs, 
described  in  section  324  of  the  Act:  the 
Defense  Conversion  Adjustment 
Program  (DCAP),  described  in  section 
325  of  the  Act;  the  Defense 
Diversification  Program  (DDP), 
described  in  section  325 A  of  the  Act; 
Clean  Air  Emplo\Tnent  Transition 
Assistance  (CAETA),  described  in 
section  326  of  the  Act;  and  similar  uses 
and  programs  which  may  be  added  to 
part  B  of  title  III  of  the  Act. 


§  631 .61    Application  for  funding  and 
selection  criteria. 

To  qualif\'  for  consideration  for  funds 
reserved  by  the  Secretar,-  f(3r  activities 
under  section  323  of  the  Act. 
applications  shall  be  submitted  to  the 
Secretary  pursuant  to  instructions 
issued  by  the  Secretar\'  specifying 
application  procedures,  selection 
criteria,  and  approval  process.  Separate 
instructions  will  be  issued  for  each 
categorv  of  grant  awards,  as  determined 
by  the  Secretan.'. 

§  631.62    Cost  limitations. 

The  expenditure  of  funds  provided  to 
grantees  under  this  subpart  shall  be 
consistent  with  the  cost  limitations 
specified  in  the  grant.  Applicants  for 
grants  under  this  subpart  may  propose. 
in  their  grant  applications,  reasonable 
costs  to  be  incorporated  into  the  grant, 
The  Grant  Officer  may  accept  or  modif\- 
such  proposals  at  his/her  discretion. 
Where  proposals  do  not  adequately 
justify  to  the  Grant  Officer's  satisfaction 
the  costs  to  be  incorporated  into  the 
grant,  the  cost  limitations  that  shall  be 
applied  shall  be  those  specified  in 
section  315  of  the  Act  and  described  in 
paragraphs  (a),  (b)  and  (c)  oj  §63114  of 
this  part. 

§631.63    Reporting. 

(a)  Grantees  luider  part  B  of  title  HI  of 
the  Act  shall  submit  reporls  as 
prescribed  by  the  Secretar\-. 

(b)  Significant  developments. 
Grantees  shall  notifv*  the  Secretary  of 
developments  that  have  a  significant 
impact  on  the  grant  or  subgrant 
supported  activities,  including 
problems,  delays,  or  adverse  conditions 
which  may  materially  impair  the  ability 
to  meet  the  objectives  of  tbe  project. 
This  notification  shall  include  a 
statement  of  the  action  tak-^n.  or 
contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

§631.64    General  administrative 
requirements. 

(a)  .-Kctivities  under  this  subpart  may 
be  carried  out  and  funding  provided 
directly  to  grantees  other  than  States. 

(b)  All  grantees  and  subgrantees  under 
this  subpart  that  are  States  or  substate- 
grantees  are  subject  to  the  provisions  in 
part  627  of  this  chapter. 

(c)  For  grantees  other  than  States  and 
substate  grantees,  the  following 
provisions  shall  apply  to  grants  under 
this  subpart. 

(1)  Grievance  procedures,  (i)  Each 
grantee  shall  establish  and  maintain  a 
grievance  procedure  for  grievances  or 
complaints  about  its  programs  and 
activities  from  participants,  subgrantees, 
subcontractors,  and  other  interested 


persons.  Hearings  on  any  grievance 
shall  be  conducted  within  30  days  of 
filing  of  a  grievance  and  decisions  shall 
be  made  not  later  than  60  days  after  the 
filing  of  a  grievance.  Except  for 
complaints  alleging  fraud  or  criminal    • 
activity,  complaints  shall  be  made 
within  one  year  of  the  alleged  , 
occurrence. 

(ii)  Grantees  shall  be  subject  to  the   . 
provisions  of  section  144  of  the  Act,  and 
29  CFR  part  95  or  97,  as  appropriate. 
■    (iii)  If  the  grantee  is  already  subject  to 
the  grievance  procedure  process  and 
requirements  established  by  the 
Governor  (i.e.,  through  another  fTVA 
grant,  subgrant.  or  contract),  its 
adherence  to  that  procedure  shall  meet 
the  requirements  of  this  paragraph 
(c)(1). 

(2)  Uniform  Administrative 
Standards.  Grantees  shall  be  subject  to 
the  standards  and  requirements 
described  in  29  CFR  part  95  or  97,  as 
appropriate,  as  well  as  any  additional 
standards  prescribed  in  grant 
documents  or  Secretarial  guidelines.  If 
the  grantee/  subgrantee  is  already 
subject  to  additional  stajidards 
established  by  the  Governor  (i.e., 
through  another  JTPA  grant,  subgrant,  or 
contract),  its  adherence  to  those 
standards  shall  meet  the  requirements  of 
this  paragraph  (c)(2). 

§  631 .65    Special  provisions  for  CAETA  and 
DDP. 

(a)  Allowances  for  Job  Search  Outside 
the  Commuting  Area  underCAETA. 
Allowances  for  job  search  outside  the 
commuting  area  shall  be  an  allowable 
activity  under  C.\ETA,  only  where  it 
has  been  determined  that  the  dislocated 
worker  cannot  reasonably  be  expected 
to  secure  suitable  employment  within 
the  commuting  area  in  which  the 
worker  resides.  Procedures  for 
determining  whether  a  dislocated 
worker  cannot  reasonably  be  expected 
to  secure  suitable  emplovTnent  within 
the  commuting  area  in  which  the 
dislocated  worker  resides  shall  be 
described  in  the  grant  application  and  ^ 
shall  be  subject  to  approval  by  the  Grant 
Officer.  The  cost  of  job  search  outside 
the  commuting  area  shall  be  an 
allowable  cost,  but  shall  not  provide  for 
more  than  90  percent  of  the  cost  of 
necessary  job  search  expenses,  and  rnay 
not  exceed  a  total  of  S800,  unless  the 
need  for  a  greater  amount  is  justified  in 
thegrant  application  and  approved  by 
the  Grant  Officer. 

fb)  Relocation  Allowances  under 
CAETA.  Relocation  allowances  under 
CAETA  shall  be  allowable  only  where 
the  eligible  dislocated  worker  cannot 
reasonably  be  expected  to  secure 
suitable  employment  in  the  commuting 


area  in  which  the  worker  resides  and 
has  obtained  suitable  emplo\Tnent 
affording  a  reasonable  expectation  of 
long-term  duration  in  the  area  in  which 
the  worker  wishes  to  relocate,  or  has 
obtained  a  bona  fide  offer  of  such 
emplo>Tnent,  provided  that  the  worker 
is  totally  separated  from  employment  at 
the  time  relocation  commences.  The 
cost  of  relocation  for  an  eligible 
dislocated  workershall  not  exceed  an 
amoimt  which  is  equal  to  the' sum  of  the 
reasonable  and  necessar%'  expenses 
incurred  in  transporting  the  dislocated 
%vorker  and  the  dislocated  worker's 
family,  if  any,  and  household  effects, 
and  a  lump  sum  relocation  allowance, 
equivalent  to  three  times  such  worker's 
average  weekly  wage.  The  maximum 
relocation  allowance,  however,  shall  not 
exceed  S800,  unless  a  greater  amount  is 
justified  in  the  grant  application  and 
approved  by  the  Grant  Officer. 
Necessary  expenses  shall  be  travel 
expenses  for  the  dislocated  worker  and 
the  dislocated  worker's  family  and  for 
the  transfer  of  household  effects. 
Reasonable  costs  for  such  travel  and 
transfer  expenses  shall  be  by  the  least 
expensive,  most  reasonable  form  of 
transportation. 

(c)  Xeeds-related  payments  under 
CAETA  and  DDP.  Funds  from  grants  for 
CAETA.and  DDP  shall  be  available  for 
needs-related  pajments  to  enable 
participants  to  participate  in  and 
complete  training  or  education 
programs  under  those  grants,  subject  to 
the  following: 

(1)  Needs-related  payments  shall  be 
provided  to  the  participant  only  if  the 
participant; 

-  (i)  Does  not  qualifi,  or  has  ceased-to 
qualify'  for  unemployment 
compensation; 

(ii)  Has  been  eiuoUed  in  training 
programs  by  the  end  of  the  13th  week 
of  an  individual's  initial  unemployment 
benefit  period  following  the  layoff  or 
termination,  or,  if  later,  the  end  of  the 
8th  week  after  an  individual  is  informed 
that  a  short-term  layoff  will  exceed  six 
months; 

(iii)  Is  making  satisfactory'  progress  in 
training  or  education  programs  under 
this  section,  except  that  an  individual 
shall  not  be  disqualified  pursuant  to  this 
clause  for  a  failure  to  participate  that  is 
not  the  fault  of  the  individual:  and 

(iv)  Currently  receives,  or  is  amember 
of  a  family  which  currently  receives,  a    - 
total  family  income  (exclusive  of 
unemployment  compensation,  child 
support  payments,  and  welfare 
payments)  which,  in  relation  to  family 
size,  is  not  in  excess  of  the  lower  living 
standard  income  level. 

(2)  Needs-related  payments  shall  be 
equal  to  the  higher  of: 


(i)  The  applicable  level  of 
unemplo\Tnent  compensation;  or 

(ii)  The  poverty  .level  determined  in 
accordance  with  the  criteria  established 
by  the  Director  of  the  Office  of 
Management  and  Budget. 

(3)  Total iamily  income  shall  be 
reviewed  periodically,  based  upon 
information  obtained  from  participants 
\%ith  respect  to  such  income  and 
changes  therein,  to  determine  continued 
-  eligibility,  or  to  begin  pa\Tnents  to 
individuals  previously  found  ineligible 
for  needs-related  pa\-ments  under  this 
section. 

Subpart  H— [Reserved] 

Subpart  I — Disaster  Relief  Employment 
Assistance 

§  631.80    Scope  and  purpose. 

This  subpart  establishes  a  Disaster 
Rehef  Employment  Assistance  program 
under  title  IV.  part  J  of  JTPA  which  shall 
be  administered  in  conjunction  with  the 
title  III  National  Reserve  Grants 
Programs. 

§631.81    Availability  of  funds. 

Funds  appropriated  to  carr\'  out  this  • 
subpart  may  be  made  available  by  grant 
to  the  Governor  of  any  State  w  ithin 
which  rs  located  an  area  that  has 
suffered  an  emergency  or  a  major 
disaster  as  defined  in  paragraphs  (1)  and 
(2).  respectively,  of  section  102  of  the 
Disaster  ReUef  Act  of  1974  (42  U.S.C. 
5122(1)  and  (2))  (referred  to  in  this 
subpart  as  the  "disaster  area").  The 
Secretar>'  shall  prescribe  procedures  for 
applying  for  funds. 

§  631.82    Substate  allocation. 

(a)  Not  less  than  80  percent  of  the 
grant  funds  available  to  any  Governor 
under  §  631.81  of  this  part  shall  be 
allocated  by  the  Governor  to  units  of 
general  local  government  located,  in 
whole  or  in  part,  within  such  disaster 
areas.  The  remainder  of  such  funds  may 
be  reserved  by  the  Governor  for  use,  in 
concert  with  State  agencies,  in  cleanup, 
rescue,  repair,  renovation,  and 
rebuilding  activities  associated  with 
such  major  disaster. 

(b)  The  JTPA  title  III  program  substate 
grantee  for  the  disaster  area  shall  be  the 
designated  local  entity  for 
administration  of  the  grant  funds  under 
this  subpart. 

§631.83    Coordination. 

Funds  made  available  under  this 
subpart  to  Governors  and  units  of 
general  local  government  shall  be 
expended  in  consultation  with — 

(a)  Agencies  administering  programs 
for  disaster  relief  provided  under  the 
Disaster  Relief  Act  of  1974;  and 


(b)  The  JTPA  title  II  administrative 
entity  and  the  private  industry-  council 
in  each  service  delivery  area  within 
which  disaster  employment  programs 
will  be  conducted  under  this  subpart. 

§631.84    Allowable  projects. 

F>unds  made  available  under  this 
subpart  to  any  unit  of  general  local 
government  in  a  disaster  area — 

(a)  Shall  be  used  e.xclusively  to 
provide  employment  on  projects  that 
provide  food,  clothing,  shelter  and  other 
humanitarian  assistance  for  disaster 
victims:  and  on  projects  involving 
demolition,  cleanup,  repair,  renovation, 
and  reconstruction  of  damaged  and 
destroyed  structures,  facilities,  and 
lands  located  within  the  disaster  area; 
and 

fb)  May  be  expended  through  public 
and  private  non-profit  agencies  and 
organizations  engaged  in  such  projects. 

§631.85  Participant  eligibility. 

An  individual  shall  be  eligible  for 
disaster  emplovTnent  under  this  subpart 
if  such  individual  is — 

(a)(l)'Eligible  to  participate  or  enroll, 
or  is  a  participant  or  eru-olled.  under 
Title  III  of  the  Act,  other  than  an 
individual  who  is  actively  engaged  in  a 
training  program;  or 

(2)  Eligible  to  participate  in  programs 
or  activities  assisted  under  Native 
American  and  Migrant  Programs;  and 

(3)  Unemployed  as  a  consequence  of 
the  disaster. 

(b)  [Reserved]. 

§  631 .86    Limitations  on  disaster  relief 
employment. 

No  individual  shall  be  employed 
under  this  subpart  for  more  than  6 
months  for  work  related  to  recovery 
from  a  single  natural  disaster  (described 
in  §631. 3(f)  of  this  part). 

§631.87    Definitions. 

As  used  in  this  subpart,  the  term  unit 
of  general  local  government  includes; 

(a)  In  the  case  of  a  community 
conducting  a  project  in  an  Indian 
reservation  or  Alaska  Native  village,  the 
grantee  designated  under  the  JTPA 
section  401  Indian  and  Native  American 
Prograrp  (see  part  632  of  this  chapter), 
or  a  consortium  of  such  grantees  and  the 
State;  and 

fb)  In  the  case  of  a  community 
conducting  a  project  in  a  migrant  or 
seasonal  farmworker  community,  the 
grantee  designated  imder  the  JTP.A 
section  402  Migrant  and  Seasonal 
Farmworker  Program  (see  part  633  of 
this  chapter),  or  a  consortium  of  such 
grantees"  and  the5tate. 

7.  Part  637  is  revised  to  read  as 
follows: 
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PART  637— PROGRAMS  UNDER  TITLE 
V  OF  THE  JOB  TRAINING 
PARTNERSHIP  ACT 

Subpart  A— General  Provisions 

637.100    Scope  and  purpose. 
637.105     Definitions. 

Subpart  B — Program  Planning  and 
Operation 

637.200    Allotments  to  States. 
637.205    Notice  of  intent  to  participate. 
637.210    Incentive  bonus  program 

applications. 
637.215    Review  and  approval  of 

applications  for  incentive  bonus 

payments. 
637.220    Eligibility  criteria  for  individuals  to 

be  counted  in  determining  incentive 

bonuses. 
637.225    Determination  of  incentive  bonus. 
637.230    Use  of  incentive  bonuses. 

Subpart  C— Additional  Tltie  V 
Administrative  Standards  and  Procedures 

637.300    Management  systems,  reporting 

and  recordkeeping. 
637.305     Federal  monitoring  and  oversight. 
637.310    Audits. 

Subpart  D — Data  Collection  [Reserved] 

Authority:  29  U.S.C  1579(a):  29  U.S.C. 
1791i(e). 

Subpart  A — General  Provisions 

§  637.100    Scope  and  purpose. 

(a)  This  part  implements  Title  V  of  the 
Act  which  creates  a  program  to  provide 
incentive  bonuses  to  States  for 
providing  certain  employable 
dependent  individuals  with  job  training 
to  reduce  welfare  dependency,  to 
promote  self-sufficiency,  to  increase 
child  support  payments,  and  to  increase 
employment  and  earnings  (section  501). 

fb)  This  part  applies  to  programs 
operated  with  funds  under  Title  V  of  the 
Job  Training  Partnership  Act. 

§637.105    Definitions. 

In  addition  to  the  definitions 
contained  in  sections  4.  301,  303(e).  and 
in  §  626.4  of  this  chapter,  the  following 
definitions  apply  to  the  administration 
of  Title  V  of  the  Act  and  this  part: 

Absent  parent  means  an  individual 
who  is  continuously  absent  from  the 
household  and  who  is  a  non-custodial 
parent  of  a  dependent  child  receiving 
aid  to  families  with  dependent  children 
(AFEX:)  under  part  A  of  title  IV  of  the 
Social  Security  Act  (42  U.S.C.  601,  et 
seq.]. 

Disability  assistance  means  benefits 
offered  pursuant  to  Title  XVI  of  the 
Social  Security  Act,  relating  to  the 
supplemental  security  income  program. 

Federal  contribution  means  the 
amount  of  the  Federal  component  of 
cash  payments  to  individuals- within  the 
participating  State  under  welfare  and/or 


disability  assistance  programs, 
including  Fart  A  of  Title  IV  of  the  Social 
Security  Act. 

Subpart  B — Program  Planning  and 
Operation 

§637.200    Allotinents  to  States. 

(a)  For  each  program  year  for  which 
funds  are  appropriated  to  carry  out 
programs  under  this  part,  the  Secretary 
shall  pay  to  each  participating  State  the 
amount  the  State  is  eligible  to  receive  in 
accordance  with  this  part.  No  payments 
shall  be  made  for  any  years  for  which 
funds  are  not  appropriated  and/or  not 
available  (section  502(a)). 

(b)  If  the  appropriation  is  not 
sufficient  to  pay  to  each  State  the 
amount  it  is  eligible  to  receive  in 
accordance  with  this  part,  the  State 
shall  receive  a  percentage  of  the  total 
available  funds  equal  to  the  percentage 
of  its  bonus  compared  to  the  national 
total  of  bonuses  (section  502(b)). 

(c)  If  an  additional  amount  is  made 
available  after  the  application  of 
paragraph  (b)  of  this  section,  such 
additional  amount  shall  be  allocated 
among  the  States  by  increasing  payment 
in  the  same  manner  as  was  used  to 
reduce  payment,  except  that  no  State 
shall  be  paid  an  amount  which  exceeds 
the  amount  to  which  it  is  eligible 
(section  502(c)). 

§  637.205    Notice  of  Intent  to  participate. 

(a)  Any  State  seeking  to  participate  in 
the  incentive  bonus  program  shall  notify 
the  Secretary  of  its  intent  to  do  so  no 
later  than  30  days  before  the  beginning 
of  its  first  program  year  of  participation 
(i.e.,  June  1)  (section  505(a)). 

(b)  Pursuant  to  instructions  issued  by 
the  Secretary,  the  notification 
referenced  in  paragraph  (a)  of  this 
section  shall  be  in  the  form  of  a  letter 
from  the  Governor  to  the  Secretary 
advising  the  Secretary  of  the  State's 
intention  to  apply  for,  receive  and 
expend  bonuses  under  this  program  in 
a  manner  consistent  with  this  part 
(section  505(b)). 

(c)  After  the  State's  subrriission  of  a 
notice  of  intent  to  participate,  incentive 
bonuses  may  be  claimed  by  a  State  for 
any  individual  who: 

(l)(i)  Was  an  absent  parent  of  any 
child  receiving  AFDC  at  the  time  such 
individual  was  determined  to  be  eligible 
for  participation  in  programs  under  the 
Act; 

(ii)  Has  participated  in  education, 
training,  or  other  activities  (including 
the  Job  Corps)  funded  under  the  Act; 
and 

(iii)  Pays  child  support  for  a  child 
specified  in  paragraph  (c)(1)  of  this 
section  following  termination  from 
activities  funded  under  the  Act;  or 


(2)(i)  Is  blind  or  disabled; 

(ii)  Was  receiving  disability  assistance 
at  the  time  such  individual  was 
determined  to  be  eligible  for 
participation  in  programs  under  the  Act; 

(iii)  Has  participated  in  education, 
training,  or  other  activities  (including 
the  Job  Corps)  funded  under  the  Act; 
and 

(iv)  Earns  from  employment  a  wage  or 
an  income  (section  506). 

(d)  A  Governor  may  withdraw  the 
State's  participation  in  the  incentive 
bonus  program  in  any  program  year  by 
submitting  a  written  notice  of 
withdrawal. 

§  637.21 0    Incentive  t>onus  program 
applications. 

(a)  Any  State  seeking  to  receive  an 
incentive  bonus  under  this  title  shall 
submit  an  Incentive  Bonus  Program 
application  pursuant  to  instructions 
issued  by  the  Secretary  that  will  contain 
the  criteria  for  approval  of  such 
application.  Each  application  shall 
contain,  at  a  minimum,  the  following 
information: 

(1)  A  list  of  eligible  individuals  who 
met  the  requirements  of  §  637.220  of 
this  part  during  the  program  year; 

(2)  The  amount  of  the  incentive  bonus 
attributable  to  each  ehgible  individual 
who  is  claimed  by  the  State;  and 

(3)  A  statement  certifying  the 
availability  of  documentation  to  verify 
the  eligibility  of  participants  and  the 
amount  of  the  incentive  bonus  claimed 
by  the  State  (section  505(b)). 

(b)  The  application  for,any  program 
year  shall  be  submitted  by  the  State  to 
the  Secretary  no  later  than  August  31 
following  the  end  of  the  program  year 
for  which  the  bonus  is  being  claimed.  A 
copy  of  such  application  shall  also  be 
submitted  at  the  same  time  to  the 
appropriate  DOL  Employment  and 
Training  Administration  Regional 
Office. 

§  637.21 5    Review  and  approval  of 
applications  for  incentive  bonus  payments. 

(a)  The  Secretary  shall  review  all 
applications  for  overall  comphance  with 
ji'PA,  the  requirements  of  this  part,  arid 
the  instructions  issued  by  the  Secretary 

(b)  The  Secretary  shall  inform  a  State 
within  30  days  after  receipt  of  the 
application  whether  or  not  its 
application  has  been  approved. 

(c)  If  the  application  isnot  approved. 
the  Department  shall  issue  an  initial 
notice  of  denial  of  payment  indicating 
the  reasons  for  such  denial.  The 
Governor  will  then  have  30  days  to 
respond  to  the  reasons  for  the  denial 
before  a  final  decision  is  made. 

(d)  If  the  Department  determines  that 
the  additional  information  provided 


does  not  adequately  respond  to  the 
questions  raised  in  the  initial  review 
process,  a  final  denial  of  payment  shall 
be  issued.  The  Governor  may  then 
appeal  the  decision  in  accordance  with 
the  procedures  at  subpart  H  of  part  627 
of  this  chapter  (sections  504(c)  arid 
505(c)). 

§  637.220    Eligibility  criteria  for  individuals 
to  be  counted  in  determining  incentive 
bonuses. 

An  individual  shall  be  eligible  to  be 
counted  as  part  of  the  State's  request  for 
an  incentive  bonus  payment  under  this 
part  if  the  individual: 

(a)(1)  Was  an  absent  parent  of  any 
child  receiving  AFDC  at  the  time  siich 
individual  was  determined  to  be  eligible 
for  participation  in  programs  under  the 
Act;  - 

(2)  Has  participated  in  education, 
training,  or  other  activities  (including 
the  Job  Corps)  funded  under  the  Act; 
and 

(3)  Pays  child  support  for  a  child 
specified  in  paragraph  (a)(1)  of  this 
section  following  termination  from 
activities  funded  under  the  Act;  or 

(b)(1)  Is  blind  or  disabled; 

(2)  Was  receiving  disability  assistance 
at  the  time  such  individual  was 
determined  to  be  eligible  for 
participation  in  programs  under  the  Act; 

(3)  Has  participated  in  education, 
training,  or  other  activities  (including 
the  Job  Corps)  funded  under  the  Act; 
and 

(4)  Earns  a  wage  or'an  income  from 
employment  (section  506). 

5  637.225    Determination  of  incentive 
bonus. 

The  amount  of  the  incentive  bonus  to 
be  paid  to  each  State  shall  be  the  total 
of  the  incentive  bonuses  claimed  for 
each  eligible  individual  within  the 
State.  The  amount  of  the  incentive 
bonus  to  be  paid  each  State  shall  be 
determined  by  the  sum  of: 

(a)  An  amount  equal  to  the  total  of  the 
amounts  of  child  support  paid  by  each 
individual  who  is  efigible  under 

§  637.220(a)  of  this  part.' for  up  to  2 
years  after  such  individual's  termination 
from  JTPA;  and 

(b)  An  amount  equal  to  the  total 
reduction  in  the  Federal  contribution  to 


the  amounts  received  under  title  XVI  of 
the  Social  Security  Act  (42  U.S.C.  1381. 
;  et  seq.)  by  each  individual  who  is 
eligible  under  §  637.220(b)  of  this  part, 
for  up  to  2  years  after  such  individual's 
termination  from  JTPA  (section  503). 

§  637.230    Use  of  incentive  bonuses. 

(a)  During  any  program  year,  the 
Governor  may  use  an  amount  not  to 
exceed  5  percent  of  the  State's  total 
bonus  payment  for  the  administrative 
costs  incurred  under  this  program, 
including  data  and  information 
collection  and  compilation, 
recordkeeping,  or  the  preparation  of 
applications  for  incentive  bonuses 
(section  504(a)(1)(A)). 

(b)  The  remainder,  not  less  than  95 
percent  of  the  incentive  bonuses 
received,  shall  be  distributed  to  SDAs 
and  Job  Corps  Centers  within  the  State 
in  a  manner  consistent  with  an 
agreement  between  the  Governor  and 
these  SDA's  and  centers.  This  agreement 
shall  reflect  an  equitable  method  of 
distribution  which  is  based  on  the 
degree  to  which  the  effort  of  the  SDA 
and/or  Center  contributed  to  the  State's 
qualification  for  incentive  bonus  funds 
under  title  V  (section-504(a)(l)(B)). 

(c)  Not  more  than  10  percent  of  the 
incentive  bonus  received  in  any 
program  year  by  each  SDA  and'/or  Job 
Corps  Center  may  be  used  for  the 
administrative  costs  of  establishing  and 
maintaining  systems  necessary  for 
operation  of  programs  under  title  V. 
including  the  costs  of  providing 
incentive  payments  described  in 
paragraph  (d)  of  this  section,  technical 
assistance,  data  and  information 
collection  and  compilation, 
management  information  systems,  post- 
program  followup  activities,  and 
research  and  evaluation  activities 
(section  504(a)(2)). 

(d)  Each  SDA  and/or  Job  Corps  Center 
may  make  incentive  payments  to  service 
providers,  including  participating  State 
and  local  agencies,  and  community- 
based  organizations,  that  demonstrate 
effectiveness  m  delivering  emplovment 
and  training  services  to  eligible 
individuals  under  this  title  (section 
504(b)). 


(e)  All  remaining  funds  received  by 
each  SDA  shall  be  used  for  activities 
described  in  sections  204  and  264  of 
JTPA  and  shall  be  subject  to  the 
regulations  governing  the  operation  of 
programs  under  titles  II-A  and  Il-C  of 
JTPA.  All  remaining  funds  received  by 
each  Job  Corps  Center  shall  be  used  for 
activities  authorized  under  part  B  of 
title  IV  (section  504(a)(2). 

Subpart  C— Additional  Title  V 
Administrative  Standards  and 
Procedures 

§  637.300    Management  systems,  reporting 
and  recordkeeping. 

(a)  The  Governor  shall  ensure  that  the 
State's  financial  management  system 
and  recordkeeping  system  comply  with 
subpart  D  of  part  627  of  this  chapter. 

(b)  Notwithstanding  the  provisions  of 
§  629.455  of  this  chapter,  the  Governor 
shall  report  to  the  Secretary  pursuant  to 
instructions  issued  by  the  Secretary 
regarding  activities  funded  under  this 
part.  Reports  shall  be  required  semi- 
annually and  annually.  Reports  shall  be 
provided  to  the  Secretary  within  45 
calendar  days  after  the  end  of  the  report 
period. 

(c)  The  Go%ernor  shall  assure  that 
appropriate  and  adequate  records  are 
maintained  for  the  required  time  period 
to  support  all  incentive  bonus  pavment 
applications.  Such  records  shall  include 
documentation  to  support  individuals' 
eligibility  under  this  part. 

§  637.305    Federal  monitoring  and 
oversight. 

The  Secretar>'  shall  conduct  oversight 
of  the  programs  and  activities 
conducted  in  accordance  with  this  part. 

§637.310    Audits. 

The  Governor  shall  ensure  that  the 
State  complies  with  the  audit  provisions 
at  §  629.480  of  this  chapter. 

Subpart  D— Data  Collection  [Reserved] 

Signed  at  \Vashi.^gton.  DC.  this  18th  dav  of 
August.  1994. 

Robert  B.  Reich. 

Secretary-  of  Labor. 

[FR  Doc.  94-20871  Filed  9-1-94;  843  ii-' 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 

tOPPTS-62128;  FRL-4633-9] 
RIN  207a-AC64 

Lead;  Requirements  for  Lead-t>ased 
Paint  Activities 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  regulations 
governing  lead-based  paint  activities  to 
ensure  that  individuals  engaged  in  such 
activities  are  properly  trained;  that 
training  programs  are  accredited;  and 
that  contractors  engaged  in  such 
activities  are  certified.  This  proposed 
rule  would  also  establish  standards  for 
performing  lead-based  paint  activities 
and  require  that  all  lead-based  paint 
activities  be  performed  by  certified 
individuals.  When  promulgated,  the 
nile  would  fulfil  the  mandate  of  section 
402  (a)(1)  of  Title  IV  of  the  Toxic 
Substances  Control  Act  (TSCA). 
Additionally,  as  part  of  this  proposed 
rule,  EPA  has,  in  accordance  with 
section  404(d)  of  TSCA,  developed  a 
proposed  Model  State  Program.  When 
promulgated,  this  program  may  be 
adopted  by  any  State  that  seeks  to 
administer  and  enforce  a  State  program 
under  Title  IV  of  TSCA. 

DATES:  Written  comments  in  response  to 
this  proposed  rule  must  be  received  on 
or  before  November  1, 1994.  At  a  later 
date,  the  Agency  will  announce  the  time 
and  place  of  an  informal  hearing  where 
oral  comments  will  be  heard. 

ADDRE?'cS:  Submit  written  comments, 
in  triplicate,  identified  by  the  docket 
number  OPPTS-62128;  by  mail  to: 
TSCA  Public  Docket  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics,  Enviromnental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  For  further  information 
regarding  the  submission  of  comments 
containing  confidential  business 
information  (CBI),  see  Unit  IX.  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information:  Susan  B.  Hazen, 
Director,  Environmental  Assistance 
Division  (7408),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
202-554-1404.  TDD:  202-554-0551.  For 
technical  questions:  Diane  Sheridan 
(202)  260-0961. 


SUPPLEMENTARY  INFORMATION: 

LAutlMritj 

EPA  is  issuing  this  proposed  rule 
under  the  authority  of  section  402  and 
404  of  Title  IV  of  the  Toxic  SiAstauces 
Control  Act  (TSCA)  (15  U.S.C  2682  and 
2684).  Section  402(a)  of  TSCA  directs 
EPA  to  promulgate  regulations 
governing  lead-based  paint  activities. 
Section  404(a)  of  TSCA  requires  that 
any  State  that  seeks  to  administer  and 
enforce  the  requirements  established  by 
the  Agency  under  section  402  or  406  of 
TSCA  must  submit  to  the  Administrator 
of  EPA,  in  such  form  as  the 
Administrator  shall  require,  a  request 
for  authorization  of  such  a  program. 
Section  406  of  TSCA  requires  EPA  to 
publish  and  from  time-totime  revise,  a 
lead  hazard  information  pamphlet  and 
to  publish  regulations  requiring  the 
distribution  of  such  pamphlet.  The 
requirements  of  section  406  are  being 
developed  in  a  separate  rulemaking, 

II.  Objective 

The  objective  of  this  regulation  is  to 
address  the  nation's  need  for  a  qualified 
and  properly  trained  workforce  to  assist 
in  the  elimination  of  hazards  associated 
with  lead-based  paint.  Providing  for  this 
workfoice  will  ensure  that  intfividtials 
and  firms  will  conduct  lead-based  paint 
activities  in  a  way  that  will  safeguard 
the  environment  and  protect  human 
health,  specifically,  the  health  of 
building  occupants  (especially  children 
under  6  years  of  age)  and  the  workers 
themselves. 

To  successfully  confront  the  issues 
associated  with  lead-based  paint 
hazards  at  the  national  level  will  require 
the  involvement  of  many  partners 
working  together.  In  promulgating  this 
regulation,  EPA  will  be  establishing  the 
framework  required  to  address  lead- 
based  paint  hazards.  This  framework 
will  ultimately  provide  su{»po7t  for  and 
enhance  activities  currently  conducted 
by  public  health  officials. 

'In  addition  to  a  support  system  for 
public  health  officials,  a  suitable 
infrastructure  is  needed  for  other 
mandates  of  TSCA  Title  IV.  These 
mandates  include  the  promulgation  of 
regulations  for  the  disclosure  of  lead- 
based  paint  hazards  in  real  estate 
transactions,  and  the  development  of  a 
pamphlet  to  educate  the  public  on 
potential  hazards  associated  with 
renovation  and  remodeling  activities. 
Activities  such  as  these  increase  public 
awareness  of  the  hazards  of  lead-based 
paint,  resulting  in  the  need  for  a 
workable  regulatory  infrastructure  to 
respond  to  the  public's  concerns. 

The  Agency  recognizes  the  nation's 
public  health  communities  as  powerful 
contributors  in  support  of  the  program 


outlined  in  this  proposed  regulation. 
Through  the  collective  efforts  of  public 
health  communities  to  address 
childhood  lead  poisoning  in  areas  such 
as  blood-lead  screening  and  case 
management,  and  EPA,  through  the 
identification  and  control  of  lead-based 
paint  hazards,  the  goal  of  preventing  the 
poisoning  of  children  fi^om  lead-based 
paint  will  be  realized  nationwide. 

m.  Background 

On  October  28,  1992,  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  ("Title  X")  became  law.  The 
purposes  of  Title  X  include: 

1.  To  develop  a  national  strategy  to 
build  the  infrastructure  necessary  to 
ehminate  lead-based  paint  hazards  in  all 
hou.sing  as  expeditiously  as  possible. 

2.  To  reorient  the  national  approach 
to  the  presence  of  lead-based  paint  in 
housing  to  implement,  on  a  priority 
basis,  a  broad  program  to  evaluate  and 
reduce  lead-based  paint  hazards  in  the 
Nation's  housing  stock. 

3.  To  encourage  effective  action  to 
prevent  childhood  lead  poisoning  by 
establishing  a  workable  framework  for 
lead-based  paint  hazard  evaluation  and 
reduction  and  by  ending  the  current 
confusion  over  reasonable  standards  of 
care. 

The  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  amended 
TSCA  by  adding  a  new  Title  FV.  Several 
sections  of  Title  X  direct  EPA  to 
promulgate  regijlations  aimed  at 
fulfilhng  the  purposes  of  the  Title  X. 
These  include  TSCA  section  402,  Lead- 
Based  Paint  Activities  Training  and 
Certification,  which  directs  EPA  to 
promulgate  a  final  regulation  to  govern 
the  training  and  certification  of 
individuals  engaged  in  lead-based  paint 
activities,  the  accreditation  of  training 
programs  and  standards  for  conducting 
lead-based  paint  activities;  and  section 
404,  Authorized  State  Programs,  which 
provides  that  any  State  may  seek  to 
administer  and  enforce  the  requirements 
established  by  the  Agency  under 
sections  402  and  406.  This  proposed 
rule  addresses  both  sections  402(a)  and 
404(d).  Rules  to  address  the 
requirements  of  other  sections  of  TSCA 
Title  rV  (e.g.  sections  403  and  406).  are 
being  proposed  separately. 

Independently,  these  other  sections  of 
TSCA  Title  IV  will  support  the 
overriding  objectives  of  Title  X.  For 
example,  a  required  information 
dissemination  program  to  inform  the 
public  of  lead-based  paint  hazards  in 
the  home  has  been  proposed  imder 
section  406.  Section  403  health-based 
standards  will  be  developed  and 
promulgated  to  provide  die  basis  for 
identifying  hazardous  levels  of  lead  in 


dust,  soiL  and  paint.  Studies  to 
determine  whether  renovation  and 
remodelling  activities  may  pose  a  lead- 
based  paint  hazard,  as  well  as  studies  to 
determine  the  efficiencies  of  various 
abatement  technologies  are  also  being 
conducted  under  section  402(c)(2). 

Given  the  interrelated  nature  of  the 
various  sections  of  TSCA  Title  IV,  EPA 
has  developed  and  proposed  a  subpart 
A  to  40  CFR  part  745  which  would  serve 
as  a  reference  point  for  the  terms  and 
provisions  common  to  each  of  the 
regulations  to  be  promulgated  under 
Title  IV;  Later  in  this  preamble  these 
other  sections  of  Title  IV  and  their 
relevance  to  today's  proposal  will  be 
discussed  in  more  detail. 

Before  it  began  the  development  of    . 
this  proposed  rule,  EPA  informally  met 
with  a  broad  range  of  interested  parties 
to  solicit  information  on  the  subject  of 
lead-based  paint  activities  training, 
accreditation,  certification,  and 
standards.  In  additi<«i.  the  Agenc>' 
received  written  comments  from  dozens 
of  individuals,  firms,  organizations  and 
States,  all  (rfwhom  have  provided  their 
own  perspective  on  Title  X. 
Additionally,  while  the  Agency 
continued  to  meet  informally  with 
interested  groups  and  review  written 
comments,  the  Society  for  Occupational 
and  Environmental  Health  (SOEH)  held 
a  series  of  workshops  vdth  experts  in 
the  worker  protection  and  training  arena 
as  participants.  Following  the 
workshops,  SOEH  drafted  and 
submitted  to  the  Agency  its 
recommendations  for  effective  worker 
protection  during  lead-based  paint 
activities.  The  Agency  has  included  the 
SOEH  document  and  all  other  written 
comments,  and  written  summaries  of 
meetings  in  the  public  docket. 

The  Agency  is  grateful  to  all  who  took 
the  time  to  provide  information,  ideas, 
and  suggestions.  Over  the  last  several 
months,  the  Agency  has  carefuUy 
reviewed  and  considered  all  of  this 
input.  While  not  all  points  of  view  were 
incorporated  in  the  proposed  rule,  this 
proposal  reflects  many  of  the  thoughts 
and  viewpoints  of  these  interested 
parties. 

IV.  Scope 

A.  Lead-Based  Paint  Activities 

This  proposed  regulation  deals  with 
the  broad  category  of  lead-based  paint 
activities.  The  term  lead -based  pairrt 
activities  is  defined  by  section  402(b)  of 
TSCA  to  mean:  (1)  hi  the  case  of  target  ~ 
housing  —  risk  assessment,  in^jection. 
and  abatement"  and  (2)  in  the  case  of 
any  public  building  constructed  before 
1978,  commercial  buildii^  bridge,  or 
other  structure  or  superstructure  — 


identification  of  lead-based  paint  and 
materials  containing  lead-based  paint, 
deleading,  removal  of  lead  from  bridges, 
and  demolition.  For  the  purposes  of  this 
definition,  the  term  "deleading"  means 
activities  conducted  by  a  person  who 
offers  to  eliminate  lead-based  paint  or 
lead-based  paint  hazards  or  to  plan  such 
activities.  Abatement,  as  defined  in 
section  401  of  TSCA,  essentiaDy  means 
any  set  of  measures  designed  to 
eliminate  lead-based  paint  hazards 
permanently.  The  definition  of 
abatement  in  the  proposed  rule  is 
intended  to  iitclude  activities  performed 
by  those  individuals,  who  by  design  or 
intent,  perform  lead  abatement  as 
defined  by  TSCA  Title  IV. 

It  should  be  noted  that  this  proposed 
regulation  would  not  require  any  person 
to  abate  lead-based  paint,  or  to  inspect 
for  the  presence  of  lead-based  paint. 
Rather,  it  would  establish  requirements 
and  procedures  applicable  to 
individuals  and  firms  responsible  for 
making  a  determination  of  the  presence 
of  lead-based  paint  and/or  lead-based 
paint  hazards  and  identifying  control 
strategies  to  address  these  hazards.  If  a 
decision  is  made  to  conduct  an 
abatement,  this  regulation  would 
provide  standards  and  procedures  for 
conducting  the  abatement. 

Congress,  in  Title  X,  has  purposefully 
excluded  renovation  and  remodeling 
activities  from  the  regulation's 
definition  of  abatement.  Section 
402(c)(2)  of  TSCA  requires  the  Agency 
to  conduct  a  study  to  assist  in 
determining  the  extent  to  which  persons 
engaged  in  specific  renovation  and 
remodeling  activities  in  target  housing, 
pre-1978  pubhc  buildings,  and 
commercial  buildings  are  exposed  to 
lead  or  create  lead  hazards  in  the 
conduct  of  such  activities.  Section 
402(c)(2)  requires  that  this  study  be 
completed  by  April  28, 1995.  Based  on 
the  results  of  this  study  and  other 
information  collected,  the  regulation 
being  proposed  today  must  be  amended 
by  October  28. 1996,  to  apply  only  to 
certain  renovation  and  remodeling 
activities  that  -  according  to  the  section 
402(c)(2)  study  and  in  consultation  with 
labor  organizations,  contractors,  and 
experts  in  lead  health  effects  create  a 
lead-based  paint  hazard.  As  part  of 
today's  proposed  rule,  the  Agency  is 
soliciting  any  available  data  that  might 
be  helpful  in  defining  the  risks  posed  to 
workers  and/or  building  occupants 
during  typical  renovation  and 
remodeling  activities.  This  information 
will  assist  the  Agency  in  the  required 
rule  revision.  EPA  recommends  that 
States  that  are  currently  developing 
legislation  few  a  State  lead  program 
consider  including  legislative  authority 


for  the  future  regulation  of  renovation 
and  remodehng  activities  within  the 
scope  of  the  revised  EPA  regulations. 

Although  the  scope  of  this  proposed 
regulation  covers  abatement  activities  as 
a  means  of  controlling  lead-based  paint 
hazards,  the  Agency  does  not  wish  to 
suggest  that  total  abatement  is  the  only 
option  for  controlling  these  hazards.  A 
wide  variety  of  effective  hazard  control 
measures  can  be  utilized.  In  a  particular 
dwelling,  it  is  possible  that  a  variety  of 
control  strategies  (e.g.,  encapsulation, 
enclosure,  component  replacement)  may 
need  to  be  utilized  to  address  all  of  the 
lead-based  paint  hazards  identified  by 
the  risk  assessor.  Complete  abatement  is 
not  always  the  best  or  most  appropriate 
response  to  address' lead-based  paint 
hazards. 

B.  Homeowners 

Title  IV  of  TSCA  does  not  specifically 
address  whether  the  regulatory 
requirements  developed  for  lead 
abatement  contractors  under  section  402 
are  also  intended  to  apply  to  individual 
homeowners  who  conduct  lead-based 
paint  activities  within  their  own 
dwelling  units.  The  Agency  has  decided 
that  its  section  402  rules  should  apply 
to  all  individuals  and  firms  conducting 
lead-based  paint  activities  in  target 
bousing  and  other  specifically  identified 
categories  of  buildings  and  structures, 
except  persons  who  perform  lead-based 
paint  activities  at  residences  which  they 
own,  imless  the  residence  is  occupied 
by  a  person  or  persons  other  than  the 
owner  or  the  owner's  immediate  family 
while  these  activities  are  'oeing 
conducted.  If  the  property  is  occupied 
by  an  individual  that  is  not  the  owner 
or  the  owner's  immediate  family,  any 
lead-based  paint  activrty,  conducted  at 
that  tinr»e,  must  be  conducted  by  a 
certified  individual. 

The  very  title  of  section  1021  of  the 
Residential  Lead- Based  Paint  Hazard 
Reduction  Act  of  1992,  indicates  that 
the  scope  and  focus  of  this  section  is  on 
training  and  certification  requirements 
for  contractors,  not  homeowners. 
Section  1021  of  the  1992  Act  added  a 
new  Title  IV  to  TSCA.  The  new  Title  FV' 
includes  both  secticm  402  ("Lead-Based 
Paint  Activities  Training  and 
Certification")  and  404  ("Authorized 
State  Programs").  Significantly,  section 
1021  itself  is  entitled  "Contractor 
Training  and  Certification." 

There  is  no  express  requiremem  in 
the  statute  that  homeowners  doing  lead- 
based  paint  activities  in  their  homes 
must  be  trained  and  certified.  Nor  is 
there  any  such  indication  in  the 
legislative  history.  The  section  402(a) 
requirement  that  all  abatements  in  target 
housing  be  performed  by  certified 


JMI 


45874 


Federal  Register  /  Vol.  59,  No.  170  /  Friday,  September  2,  1994  /  Proposed  Rules 


Federal  Registw  /  Vol.  59.  No.  170  /  Friday.  September  2,  1994  /  Proposed  Rules  45875 


contractors  has  been  interpreted  by  EPA 
to  mean  that  a  homeowner  who  hires  a 
contractor  to  do  abatement  in  his  home 
must  hire  a  contractor  who  is  certified. 
EPA  does  not  interpret  this  requirement 
to  mean  that  uncertified  homeowners 
cannot  do  their  own  abatements.  While 
EPA  recognizes  it  might  be  possible  to 
draw  a  different  inference  from  the 
above-referenced  certified  contractor 
language  of  section  402(a)  as  it  stands 
alone,  the  Agency  believes  that  the 
Congressional  focus  on  regulating 
contractor  activity  evidenced  by  the 
reference  in  section  1021 's  title  to 
"contractors"  as  well  as  certain  other 
language  in  sections  402(c)(3)  and 
406(b)  requiring  persons  who  perform 
renovation  of  target  housing /or 
compensation  (e.g.  "contractors")  to 
provide  safety  pamphlets  to  owners  and 
occupants  creates  enough  ambiguity 
with  respect  to  Congressional  intent  that 
such  an  inference  need  not  be  drawn. 

For  example,  in  section  402(c).  as 
discussed  earlier  in  this  preamble, 
Congress  recognized  that  more  needed 
to  be  learned  about  the  risks  from 
renovation  and  remodelling  activities 
before  subjecting  such  activities  to 
regulation.  Following  the  completion, 
by  April  1995,  of  a  study  of  the  risks 
created  by  renovation  and  remodelling 
activities.  Congress  has  required  EPA  to 
revise  the  section  402(a)  regulations  to 
apply  them  to  those  renovation  and 
remodeling  activities  which  create  lead 
hazards.  In  section  402(c),  Congress  told 
EPA  what  factors  to  consider  "[iln 
determining  which  contractors  are 
engaged  in  such  activities"  and  required 
that,  if  EPA  determines  that  "any 
category  oi  contractor"  does  not  require 
certification,  EPA  shall  publish  an 
explanation.  Again,  because  of  the  fact 
that  the  Statute  specifically  mentions 
"contractors"  and  not  "homeov^rners,"  it 
is  EPA's  interpretation  of  section 
402(c)(3)  that  Congress'  focus  was  on 
the  need  to  regulate  contractors  doing 
renovation  and  remodeling  activities, 
and  not  homeowners  doing  renovation 
and  remodeling  of  their  own  homes. 

EPA  assumes  that  in  writing  section 
402(c),  Congress  did  not  direct  that 
homeowners  ultimately  be  regulated 
under  section  402(a)  because  Congress 
never  intended  homeowners  doing 
abatements  in  their  owm  homes  to  be 
covered  by  section  402(a)  in  the  first 
place.  Indeed,  homeowners  working  in 
their  own  homes  are  more  likely  to  be 
engaged  in  the  sort  of  activities 
described  in  the  definition  of  "interim 
controls,"  which  activities  require 
neither  training  nor  certification. 

While  EPA  recognizes  that  the 
universe  of  potentially  regulated  entities 
is  broader  than  just  contractors  and 


homeowners  doing  their  own 
abatements,  EPA  has  decided  to  exclude 
only  the  latter  category  of  individuals 
from  the  scope  of  these  regulations.  EPA 
has  chosen  to  draft  this  exclusion 
narrowly  because  it  recognizes  the 
potential  health  and  environmental 
hazards  that  could  result  from 
improperly  performed  abatements  and 
wants  to  minimize  such  hazards. 
However,  EPA  invites  comment  on  the 
scope  of  this  exclusion  as  drafted  and 
specifically  on  whether  other  categories 
of  individuals  or  groups  (e.g.  renters 
abating  their  own  apartments  or 
volunteer  organizations  that  do 
renovation  work)  should  also  be 
excluded. 

-    EPA  is,  however,  concerned  about  the 
potential  exposures  to  lead  which  an 
untrained  and  uncertified  homeowner 
may  cause  to  himself/herself  and  other 
family  members  as  a  result  of  work 
done.  As  a  result  of  this  concern,  EPA 
strongly  encourages  States  to  consider 
whether  they  wish  to  use  their  own 
legal  authority  to  regulate  work  done  by 
the  homeowner.  For  example.  States 
may  wish  to  consider  the  inclusion  of 
standards  for  lead-based  paint  activities 
in  appropriate  building  codes.  This 
approach  could  mirror  other  State  and 
local  regulatory  programs  already  used 
to  control  other  work  done  in  homes 
such  as  electrical  and  plumbing  work. 
In  addition  to  encouraging  States  to 
consider  programs  with  the  authority  to 
regulate  homeovmers,  EPA  plans  an 
aggressive  awareness  campaign  directed 
at  homeowners.  This  program  will 
include  not  only  the  design  and 
distribution  of  informational  materials, 
but  the  Agency  also  intends  to  develop 
seminars  to  alert  homeowners  to  the 
potential  hazards  associated  with  lead- 
based  paint  activities. 

C.  Building  Types 

In  defining  lead-based  paint  activities, 
section  402(b)  of  TSCA  categorized 
target  housing  singly,  and  public 
buildings,  commercial  buildings,  and 
superstructures  (e.g.,  bridges  and 
watertowers)  together.  Lead-based  paint 
activities  conducted  in  target  housing 
are  identified  in  402(b)  as  risk 
assessment,  inspection,  and  abatement. 
For  public  buildings,  commercial 
buildings,  and  superstructures,  402(b) 
defines  lead-based  paint  activities  as: 
the  identification  of  lead-based  paint 
and  materials  containing  lead-based 
paint;  deleading;  removal  of  lead  from 
bridges;  and  demolition. 

The  Agency  is  proposing  to  group 
public  building  and  target  housing  . 
activities  together  as  one  category,  and 
to  group  commercial  building  and 


superstructure  activities  together  as  a 
second  category. 

Target  housing  is  defined  in  the 
proposed  regulation  and  in  section  1004 
of  Title  X  to  mean  "any  housing 
constructed  prior  to  1978  except 
housing  for  tbe  elderly  or  persons  with 
disabilities  (unless  any  child  who  is  less 
than  6  years  of  age  resides  or  is  expected 
to  reside  in  such  housing  for  the  elderly 
or  persons  with  disabilities)  or  any  0- 
bedroom  dwelling." 

Public  buildings  are  not  defined 
-under  Title  X.  EPA  is  proposing  to 
define  a  public  building  as  any  building 
built  before  1978,  that  is  generally  open 
to  the  public  or  occupied  or  visited  by 
children.  For  example  schools,  daycare 
centers,  museums,  airports,  hospitals, 
stores,  convention  centers,  and  federal 
and  other  government  faciUties  are  all 
considered  to  be  public  buildings.  It 
should  be  noted  that  all  federal 
facilities,  regardless  of  whether  they  are 
target  housing,  public  buildings, 
commercial  building,  or  steel  structiu-es 
are  specifically  covered  under  this 
regulation,  as  directed  bv  TSCA  section 
408.  -  '  ■ 

EPA  is  proposing  to  define  a 
commercial  building  as  any  building 
used  primarily  for  commercial  or 
industrial  activity,  which  is  generally 
not  open  to  the  public,  or  occupied  or 
visited  by  children,  including  but  not 
limited  to,  warehouses,  factories,  storage 
facilities,  aircraft  hangers,  garages,  and 
wholesale  distribution  facilities.  Under 
TSCA,  section  402(b)  the  only  example 
of  a  superstructure  listed  is  a  bridge,  but 
drawing  on  the  common  meaning  of 
superstructure,  EPA  is  proposing  to 
include  other  structiu'es  such  as 
watertowers,  aboveground  storage  tanks, 
oil  refineries,  utility  and  other 
structures. 

The  Agency's  determination  to  group 
target  housing  and  public  buildings 
together  is  based  on  two  factors.  One 
factor  is  that  the  potential  for  lead 
exposure  in  a  public  building  setting, 
such  as  a  museum,  school,  or  daycare 
center,  is  similar  to  the  potential  for 
lead  exposure  to  children  in  target 
housing,  where  families  and  children 
reside.  Consequently,  EPA  is  proposing 
standards  for  lead-based  paint  activities 
in  public  buildings  that  have  the  same 
degree  of  protectiveness  as  those  for 
target  housing. 

The  second  factor  in  EPA's  decision 
to  propose  separate  categories  is  due  to 
differences  in  the  structural  design  and 
building  materials  that  are  commonly 
used  in  target  housing/pubfic  buildings 
and  those  used  in  commercial 
buildings/superstructures.  For  example, 
the  structural  design  and  building 
materials  (e.g.,  wallboard,  ceiling  tiles. 


flooring  materials,  wooden  doorways, 
and  window  frames)  found  in  public 
buildings  are  often  similaj  to  those 
found  in  target  housing.  Commercial 
buildings  and  superstructures,  on  the 
other  hand,  typically  are  constructed  of 
metal,  such  as  structural  steel. 

Work  practices  for  the  conduct  of 
lead-based  paint  activities  also  differ  for 
the  aforementioned  categories.  The 
building  materials  in  commercial 
buildings  and  superstructures  require 
work  practices  for  deleading  activities 
that  are  very  different  than  activities 
associated  with  lead  abatement  in  t^^t 
housing  or  public  buildings.  For 
example,  the  deleading  of  a  watertower 
or  industrial  warehouse  calls  for 
sophisticated  rigging  and  scaffolding 
equipment  and  the  erection  of 
contairunent  structures.  These  methods 
are  not  applicable  to  the  abatement  of 
lead-based  paint  in  target  housing  or 
public  buildings. 

Given  these  differences,  as  well  as 
information  suppHed  by  the 
professional  community  on  deleading 
steel  structures  and  commercial 
buildings,  the  Agency  believes  there  is 
little  crossover  betwe«i  workers 
practicing  in  the  target  housing/public 
buildings  realm  and  those  in  the 
commercial  building/steel  structures 
realm.  Rather,  evidence  suggests  that 
individuals  are  either  working  in  the 
abatement  of  target  housing  and  public 
buildings,  or  in  the  deleading  of 
commercial  buildings  and  steel 
structures. 

In  drafting  this  proposal,  the  Agency 
considered  infonnation  provided  by 
several  professional  groups  whose 
members  perform  work  in  commercial 
buildings  and  superstructures.  Based  on 
this  information,  it  appears  that  a 
broader  range  of  tasks  are  practiced  by 
fewer  categories  of  individuals  working 
these  structures.  Consequently  only  two 
accreditation  disciplines  (supervisor 
and  worker)  have  been  established  for 
individuals  woridng  in  commercial 
buildings  and  superstructiu^s. 

Therefore,  this  proposal  would 
establish  the  following  certification 
disciplines:  inspector  technician, 
inspector/risk  assessor,  supervisor, 
planner/project  designer,  and  worker  for 
target  housing  and  public  buildings;  and 
supervisor  and  worker  for  commercial 
buildings  and  superstructures. 

EPA  is  also  proposing  standards  for 
lead-based  paint  activities  in  three 
separate  categories  of  facilities.  These 
categories  include  target  housing,  public 
buildings,  and  commercial  buildings 
and  superstructures.  In  target  housing, 
the  standards  cover  inspection,  risk 
assessment,  and  lead  abatement.  The 
second  set  of  standards,  for  public 


buildings,  covers  tbe  identification  of 
lead-based  paint  and  lead-containing 
materials,  risk  assesscaent.  abatement, 
and  demolition.  Tbe  final  set  of 
standards  are  for  identification, 
deleading,  and  demolition  in 
commercial  buildings  and 
superstruaures. 

■The  Agency  is  requesting  comment  on 
its  proposed  definition  of  public 
buildings  and  its  proposal  to  regulate 
them  in  a  fashion  similar  to  target 
housing.  Specifically,  the  Agency  is 
interested  in  comment  on  whether  the 
universe  of  building  types  covered 
under  the  proposed  definition  of  public 
buildings  comprise  the  appropriate 
range  of  building  types.  Further,  the 
Agency  is  interested  in  comment  on  an 
alternative  strategy  that  would  decrease 
the  lum^r  of  public  building  types  that 
should  be  regulated  in  a  fashion  similar 
to  target  housing. 

D.  Section  403 

As  part  of  the  Lead-Based  Paint 
Exposure  Reduction  Act,  sections  402 
and  404  represent  just  two  of  the  many 
mandates  that  EPA  is  working  under  to 
address  the  issue  of  lead  exposure. 
Section  403  of  TSCA  is  one  of  these 
other  mandates.  That  section  requires 
that  the  Agency  shall  ".  .  .promulgate 
regulations  which  shall  identify. .  .lead- 
based  paint  hazards,  lead-contaminated 
dust,  and  lead-contaminated  soil."  Tbe 
section  403  regulations  will  represent 
EPA's  determinaticHi  of  those  conditions 
that  cause  exposure  to  lead  in  paint, 
residential  soU.  and  dust  that  would 
result  in  adverse  human  health  effects. 
EPA  expects  the  findings  of  this  rule 
will  be  one  of  the  most  widely  used 
tools  to  assist  persons  who  v\dll  make 
the  decisions  on  whether  and  how  to 
reduce  risk  from  lead-based  paint,  soil. 
and  dust. 

Title  rv  established  the  same  18- 
month  deadline  for  promulgation  of  the 
section  403  rule  as  for  the  rules  under 
sectiwis  402  and  404.  At  this  time,  the 
Agency  is  stiD  developing  its  proposed 
regulation  under  section  403.  While  the 
403  rule,  when  promulgated,  will  be 
important  for  the  lead  exposure 
reduction  program,  it  must  be 
emphasized  that  it  is  essentially  a 
source  of  guidance  for  the 
decisionmaker. 

This  is  in  contrast  to  today's  proposed 
rule  under  sections  4Q2  and  404.  which 
is  an  infrastructure  and  "how  to"  type 
of  rule.  When  promulgated,  today's 
proposal  will  develop  an  infrastructure 
of  training,  certification,  and  standards 
for  individuals  engaged  in  lead-based 
paint  activities.  The  403  rule  will 
identify  conditions  resulting  in  adverse 
human  hefihh  effects  which  may  be 


eliminated  pursuant  tp  the  standards 
and  requirements  contained  in  the  402 
and  404  rule. 

When  promulgated,  the  section  403 
rule  will  be  an  important  part  of  the 
federal  lead  exposure  reduction 
program.  However,  it  skwild  be  noted 
that  the  absence  of  the  proposed  section 

403  rule  at  this  time  does  not.  in  tbe 
Agency's  opinion,  significantly  impair 
the  public's  ability  to  meaningfully 
comment  on  today's  proposal.  This  is 
because  the  identification  at  a  later  date 
in  the  section  403  rule  levels  of  lead  that 
would  result  in  adverse  human  health 
effects,  is  not  expected  to  have  a 
significant  imp«:t  on  the  development 
of  the  standards  and  requirements  of 
this  proposed  regulation. 

For  example,  the  procedures 
established  in  proposed  §  745.228(b)(4) 
of  the  regulatory  text  for  the  conduct  of 
dust  sampling  as  a  part  of  a  risk 
assessment  in  target  housing  are  not 
expected  to  change  as  a  functioo  of  the 
level  estabUshed  for  lead-contaminated 
dust  under  the  section  403  rule. 
Similarly,  the  number  of  course  hours 
needed  to  properly  train  a  risk  assessor 
would  probably  not  change  due  to  the 
establishment  of  a  particular  definition 
of  "lead-based  paint  hazard"  under  the 
section  403  regulation  In  summarv.  the 
Agency  believes  that  the  standards  and 
requirements  proposed  in  the  402  and 

404  rules  can  be  evaluated 
independently  of  the  definitions  to  be 
proposed  in  the  future  under  section 
403. 

Recently,  the  Agency  published 
guidance  on  residential  lead-based 
paint,  lead-contanunated  dust,  and  lead- 
contaminated  soil.  This  guidance  is 
intended  to  be  used  to  prioritize 
primary  prevention  activities  that 
address  hazards  &t>m  lead  in  and 
aroimd  residences.  EPA  expects  that 
these  hazards  will  be  among  those  that 
will  be  identified  when  regulations  are 
issued  under  section  403.  The  levels 
and  conditions  described  in  this 
guidance  should  be  used  by 
decisionmakers'  to  identify  lead-based 
paint  hazards,  sources  of  lead  exposure. 
and  the  need  for  control  actions  in 
residential  environments  where 
children  may  be  present. 

V.  Acuedilatian  of  Training  Programs 

A.  Introduction 

Section  402(a)(1)  of  Title  IV  of  TSCA 
requires  EPA  to  promulgate  regulations 
governing  lead-based  paint  activities  to 
ensure,  among  other  items,  that  training 
programs  for  individuals  engaged  in 
lead-based  paint  activities  are 
accredited.  Section  4a2iaK2)  states  that 
these  accreditation  regulations  must 
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contain  specific  requirements  for  the 
accreditation  of  lead-based  paint 
activities  training  programs  for  workers, 
supervisors,  inspectors  and  planners, 
and  other  individuals  involved  in  lead- 
based  paint  activities.  These 
requirements  must  include,  at  least:  (1) 
Minimum  requirements  for  the 
accreditation  of  training  providers,  (2) 
minimum  training  curriculum 
requirements,  (3)  minimum  training 
hour  requirements,  (4)  minimum  hands- 
on  training  requirements,  (5)  minimum 
trainee  competency  and  proficiency 
requirements,  and  (6)  minimum 
requirements  for  training  program 
quality  control.  Proposed  §  745.225, 
Minimum  Requirements  for  the 
Accreditation  of  Training  Programs, 
describes  a  Federal  accreditation 
program  that  EPA  believes  meets  these 
requirements.  Once  the  final  rule  is 
promulgated,  §  745.225  may  be  used  by 
States,  as  defined  by  section  3  of  TSCA 
as  a  model  for  purposes  of  establishing 
their  own  accreditation  and  certification 
programs  in  the  context  of  applying  for 
authorization  under  section  404  of  Title 
rv  of  TSCA.  The  procedures  for  State 
program  authorization  are  addressed  in 
subpart  Q  of  the  regulatory  text. 

B.  Framework  for  Training 

Under  the  proposed  §  745.225(a), 
training  programs  may  be  accredited  to 
offer  courses  for  the  following 
disciplines:  Inspector  technician, 
inspector/risk  assessor,  supervisor, 
planner/project  designer,  and  worker  for 
target  housing  and  public  buildings;  and 
supervisor  and  worker  for  commercial 
buildings  and  superstructures. 

'■Discipline"  means  a  specific  type  or 
category  of  lead-based  paint  activity.  For 
example,  an  "inspector  technician  for 
target  housing  and  pubhc  buildings" 
would  be  a  discipline. 

The  course  content,  as  well  as  the 
tasks  associated  with  these  job 
disciplines,  are  based  principally  on  the 
definition  of  lead-based  paint  activities 
under  TSCA,  Title  FV,  as  well  as 
numerous  comments  the  Agency 
received  from  practitioners  in  the  field 
regarding  the  tasks  associated  with  lead- 
based  paint  activities. 

The  following  represents  the 
categories,  and  respective  roles  and 
responsibilities  for  each  discipline  as 
proposed  in  this  regulation: 
Target  Housing  and  Public  Buildings: 

Inspector  technicians  would  be 
responsible  for:  (1)  Conducting  an 
inspection  for  lead-based  paint  in  target 
housing  and  in  public  buildings;  (2) 
completing  an  inspection  report;  and  (3) 
taking  post-abatement  soil  and  dust 
clearance  samples. 


Inspector/risk  assessors  would  hf; 
responsible  for  all  of  the  same  activities 
as  the  inspector  technician,  as  well  as: 
(1)  Conducting  a  risk  assessment  and 
other  lead  hazard  assessment  activitiRS 
(such  as  screening  a  residence  for  lead 
hazards]  in  target  housing  and  in  public 
buildings;  (2)  completing  a  risk 
assessment  report;  (3)  interpreting  the 
results  of  inspections,  and  assessments; 
(4)  identifying  hazard  control  strategies 
to  reduce  or  eliminate  lead  ex-posures; 
and  (5)  conducting  post-abatement  soil 
and  dust  clearance  sampling  and 
evaluating  the  results. 

Workers  would  be  responsible  for: 
Conducting  abatement  activities  in 
accordance  with  the  procedures  and 
requirements  of  the  pre-abatement  plan. 

Supervisors  would  be  responsible  for: 
(1)  Ensuring  that  abatement  activities 
are  conducted  in  accordance  with 
regulatory  requirements;  (2)  in  projects 
involving  the  abatement  of  less  than  10 
units,  developing  a  written  pre- 
abatement  plan  and  an  abatement  report 
for  each  assigned  unit;  (3)  maintaining 
accessibility  at  all  times  when 
abatement  activities  are  being 
conducted;  and  (4)  ensuring  completion 
of  all  abatement  activities  according  to 
the  standards  of  this  regulation. 

Planners/project  designers  would  be 
responsible  for:  (1)  Designing  abatement 
projects  for  target  housing  buildings 
with  10  or  more  units,  and  all  projects 
in  public  buildings;  (2)  preparation  of  a 
pre-abatement  plan  for  all  designed 
projects. 

Commercial  Buildings  and  Steel 
Structures:  c 

Workers  would  be  responsible  for: 
Conducting  deleading  activities  in 
accordance  with  the  procedures  and 
requirements  of  the  deleading  plan. 

Supervisors  would  be  responsible  for: 
(1)  Ensuring  that  deleading  activities  are 
conducted  in  accordance  with 
regulatory  requirements;  (2)  developing 
a  vkTitten  deleading  plan  and  a  post- 
abatement  report  for  each  assigned 
abatement  project;  (3)  maintaining 
accessibility  at  all  times  when  deleading 
acti\-ities  are  being  conducted;  (4) 
ensuring  completion  of  all  deleading 
activities  according  to  the  standards  of 
this  regulation;  (5)  identif\ing  lead- 
based  paint;  and  (6)  completing  all  other 
reports  required  under  this  regulation. 
In  the  statute,  activities  associated  with 
the  inspection  and  assessment  of  lead- 
based  paint  are  clustered  together,  and 
the  Agency  originally  envisioned  that  it 
would  develop  one  job  discipline  to 
both  inspect  for  the  presence  of  lead- 
based  paint  and  to  evaluate  or  assess 
any  lead  hazards. 

Incomments  to  the  Agency,  however, 
contractors  performing  work  in  large 


buildings  (i.e..  apartment  complexes, 
schools,  etc.)  indicated  that  the  costs 
associated  with  requirements  mandating 
that  individuals  conducting  inspections 
also  be  required  to  be  trained  to  conduct 
risk  assessments  (as  defined  by  the 
statute)  were  overly  burdensome.  Other 
commenters  suggested  utilizing 
individuals  wi\h  less  skill,  education 
and  training  to  simply  collect  the  data 
needed  by  a  "risk  assessor"  to  evaluate 
lead  hazards.  Thus,  in  large  settings  the 
work  could  be  done  at  a  significantly 
lower  cost  while  not  compromising  the 
quahty  of  either  the  inspection  or  risk 
assessment.  Based  on  these  comments, 
the  Agency  is  proposing  the  "inspector 
technician"  discipline  and  the 
"inspector/risk  assessor"  discipline, 

The  establishment  of  two  distinct 
disciplines  —  one  as  an  entry  level 
position,  the  "inspiector  technician." 
who  would  only  conduct  inspections: 
and  another  more  advanced  position, 
the  "inspector/risk  assessor,"  who 
would  conduct  risk  assessments,  but 
who  also  could  conduct  inspections  — 
also  will  enable  individuals  to  logically 
progress  in  their  profession. 

To  foster  this  progression,  the  Agency 
is  proposing  to  structure  the  inspector 
technician  course  so  that  it  may  be 
taken  as  a  distinct  course,  separate  from 
the  inspector/risk  assessor  course.  Upon 
passage  of  the  inspector  technician 
course,  an  individual  would  be  able  to 
secure  certification  as  an  inspector 
technician.  Once  certified  as  an 
inspector  technician,  an  individual 
would  be  able  to  gain  the  work 
experience  necessary  to  take  the 
inspector/risk  assessor  course  and  to 
become  certified  as  an  inspector/risk 
assessor. 

On  the  other  hand,  individuals  that 
already  possess  the  experience  and/or 
education  requirements  to  become 
certified  as  an  inspector/risk  assessor 
would  take  the  inspector  technician 
training  course  and  the  inspector/risk 
assessor  training  course  together  as  one 
unit.  Upon  completion  of  the  unit, 
individuals  would  become  eligible  for 
certification  as  an  inspector/risk 
assessor.  , 

By  structuring  the  two  courses  in  this 
way,  the  Agency  also  has  avoided 
unnecessary  duplication  in  training 
courses  which  individuals  seeking  to 
advance  their  careers  sometimes 
encounter  when  taking  additional 
training  for  other  certifications.  The 
content  of  the  proposed  inspector/risk 
assessor  course  supplements  the 
inspector  technician  course  and  would 
not  repeat  any  of  the  material  from  the 
inspector  technician  course. 

Another  example  of  this  approach  can 
be  seen  in  the  supervisor  and  planner/ 


project  designer  training  courses.  An 
individual  could  become  certified  as  a 
supervisor  for  target  housing  and  public 
buildings  or  as  a  plarmer/project 
designer  for  target  housing  and  public 
buildings.  However,  to  become  certified 
as  a  planner/project  designer,  an 
individual  wrould  take  the  supervisor 
course  and  the  planner/project  designer 
course  as  one  unit.  Individuals  seeking 
certification  as  a  supervisor  would  only 
take  the  supervisor  course,  but  could 
take  the  segment  on  planning/project 
design  at  a  later  date  if  they  chose  to 
pursue  certification  as  a  planner/project 
designer.  Once  again,  the  planner/ 
project  designer  course  would 
supplement  the  supervisor  course  and 
would  not  repeat  any  of  the  material 
from  the  supervisor  course. 

The  Agency  received  comments  from 
a  number  of  interested  parties  in 
reference  to  the  need  to  avoid 
duplicative  training.  In  response,  the 
Agency  considered  taking  a  modular 
approach  by  specifying  a  core 
curriculum  that  would  be  common  to  all 
the  categories  of  individuals  conducting 
lead-based  paint  activities.  However. 
EPA's  review  of  the  training 
requirements  indicates  that  the  only  ' 
knowledge  and  skill  elements  common 
to  all  the  categories  are:  background 
information  on  lead,  health  effects,  and 
regulator}'  background.  Because  these 
elements  would  only  make  up  one-half 
day  of  training,  the  Agency  believes  it 
is  not  practical  to  break  out  these  topics 
as  a  separate  core  curriculum. 
Consequently,  the  Agency  has  proposed 
separate  courses  for  each  discipline. 

However,  the  Agency  invites  specific 
comments  on  its  chosen  approach  and 
suggestions  for  outlining  a  modular 
approach  that  could.be  practicably 
implemented.  Currently,  the  regulation 
requires  a  minimum  amount  of 
classroom  time  for  each  course  (e.g.  the 
inspector  technician  course  shall  last  a 
minimum  of  24  hours). 

Although  the  Agency  feels  that  the 
advantages  of  classroom  training 
(opportunity  for  student  teacher 
interaction,  the  ability  of  the  training 
provider  to  update  or  customize  the 
course  material  delivery  at  the  time  of 
the  course)  are  significant,  the  Agency 
also  is  interested  and  requests  comment 
on  less  traditional  educational  methods. 
These  alternative  methods  could 
include  the  use  of  videotape  or  at-home 
study,  for  the  delivery  of  the  course 
material. 

One  such  alternative  would  allow 
individuals  to  study  course  materials  at 
home,  and  then  spend  one  or  two  days 
at  a  training  program  facility  to  receive 
hands-on  instruction  and  to  take  the 
course  exam.  This  alternative  would 


help  to  reduce  travel  expenses,  may 
lower  tuition  costs,  and  would  reduce 
the  time  that  a  trainee  would  have  to 
miss  work.  The  Agency  is  concerned 
however  that  non-classroom  oriented 
instructional  methods  may  not  provide 
training  of  a  quality  equivalent  to 
classroom  instruction.  Comments  on  the 
impact  of  quality  resulting  fi-om 
alternative  training  methods  taking  into 
account  the  requirement  for  hands-on 
training,  course  test,  and  third  party 
exam,  are  specifically  sought  as  a  piart 
of  this  proposal. 

C.  Application  Process 

Proposed  §  745.225(a)  describes  the 
process  a  training  program  must  follow 
when  applying  for  accreditation  from  an 
approving  authority.  "Approving 
authority-"  is  defined  in  this  proposed 
regulation  to  mean  EPA  or  in  the  case 
of  a  State  or  Tribal  program  authorized 
by  EPA  under  this  proposal,  the 
appropriate  State  agency  or  Tribal 
authority;  an  "accredited  training 
program"  means  a  training  program  that 
has  been  accredited  by  an  approving 
authority  to  provide  training  for 
individuals  engaged  in  lead-based  paint 
activities. 

The  procedures  in  proposed 
§  745.225(a)  would  apply  to  all  training 
programs  seeking  accreditation, 
regardless  of  when  they  began  offering 
lead  training.  After  the  effective  date  of 
§  745.225,  only  accredited  training 
programs  may  offer  lead-based  paint 
activity  training  for  individuals  seeking 
certification  under  proposed  §  745.226. 

For  a  training  program  to  be 
accredited,  the  program  would  have  to 
submit  an  application  and  all  of  the 
documents  and  information  listed  in 
proposed  §  745.225(a)(2)  to  the 
appro\ing  authority.  These  documents 
would  be  used  by  the  appronng 
authority  to  determine  if  the  training 
program  meets  the  minimimi 
requirements  for  accreditation  of 
training  programs  listed  in  proposed 
§  745.225(b).  Training  programs  also 
would  be  required  to  maintain  copies  of 
all  documents  submitted  with  their 
application. 

Documents  to  be  submitted  as  a  part 
of  the  application  would  include  a 
written  statement  signed  by  the  training 
program  manager  that  clearly 
demonstrates  that  the  training  program 
meets  the  requirements  outlined  in 
§  745.225(b).  The  training  manager 
would  be  responsible  for  ensuring  that 
the  training  program  complies  with  all 
requirements  in  proposed  §  745.225fb). 

The  training  manager  must  also 
certify  that  all  of  the  program's  principal 
instructor(s)  and  work  practice 
instructor(s)  meet  the  specified 


experience  requirements  and  ensure 
satisfactory  performance  of  the  program 
instructors. 

Copies  of  the  program's  instructor/ 
student  manuals  and  the  course  agenda 
for  each  course  must  also  be  submitted 
with  the  application  for  accreditation. 
However,  if  the  training  program 
chooses  to  utilize  EPA-developed  model 
course  materials,  they  would  not  be 
required  to  submit  these  materials,  but 
only  to  maintain  them.  This  exclusion  is 
not  intended  to  favor  the  use  of  EFA- 
developed  materials,  but  to  minimize 
the  documentation  that  a  training 
program  must  submit,  and  thus  to 
minimize  the  paperviork  burden 
generated  by  the  application  process. 

Once  the  training  program's 
application  for  accreditation  is 
submitted,  the  approving  authoritv 
would  have  180  days  to  approve  or 
disapprove  the  application.  The 
approving  authority  may,  at  its 
discretion,  work  with  training  programs 
to  address  inadequacies  in  the  request 
for  accreditation.  If  a  training  program's 
application  is  disapproved,  the  program 
may  reapply  at  any  time.  If  a  training 
program's  application  is  approved,  a 
certificate  of  accreditation  would  be 
sent  to  the  applicant.  A  training 
program  may  offer  basic  full  length 
training  courses  and  refresher  training 
courses  in  as  many  disciplines  as  it 
chooses,  but  would  be  required  to  seek 
accreditation  for  each  discipline. 
However,  a  training  program  cannot 
apply  for  accreditation  to  teach  a 
refresher  course  unless  it  is  accredited 
to  teach  the  full  length  basic  course.  A 
training  program  may  apply  for 
accreditation  to  teach  both  the  full 
length  basic  training  course  and  the 
refi^sher  treiining  courses 
simultaneously.  Procedures  to  apply  for 
accreditation  to  teach  a  refresher 
training  course  are  discussed  in  unit 
V.F.  of  this  preamble. 

D.  Minimum  Requirements  for  the 
Accreditation  of  Training  Programs 

For  a  training  program  to  obtain 
accreditation  for  any  of  the  courses,  the 
program  would  have  to  demonstrate  it 
meets  the  requirements  detailed  in 
proposed  §  745.225(b).  The  proposed 
requirements  have  been  developed  to 
ensure  that  all  accredited  training 
programs  are  offering  similar  high 
quality  training  courses,  regardless  of 
where  the  training  programs  are  located 

The  training  program  would  have  to 
employ  a  qualified  training  manager, 
principal  instructor(s),  and  work 
practice  instructor(s)  and  would  have 
the  necessar\-  facilities  to  teach  both  the 
lecture  and  hands-on  portion  of  the 
course(s)  for  which  the  program  would 
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be  seeking  accreditation.  Proposed 
§  745.225(b)(1),  (b)(2).  and  (b)(3)  lists  the 
education  and  experience  requirements 
that  the  Agency  believes  training 
managers,  principal  instructors,  and 
work  practice  instructors  would  have  to 
possess  to  ensure  that  training  is 
conducted  properly.  Documents  that 
would  serve  as  a  proof  of  these 
educational  requirements  are  identified 
in  proposed  §  745.225(b)(5).  The  Agency 
invites  specific  comment  on  the 
educational  and  work  experience 
requirements  it  is  proposing  for  training 
program  managers  and  course 
instructors. 

The  training  manager  is  responsible 
for  the  overall  quality  of  the  training 
program  from  the  quaUfications  of  the 
instructors  to  the  adequacy  of  the 
training  facihty.  They  are  responsible 
for  certifying,  in  the  program 
application,  that  the  program  meets  all 
of  the  accreditation  requirements  of  this 
regulation,  and  for  maintaining  the 
program  at  that  level. 

Tne  principal  instructor  is  responsible 
for  the  organization,  delivery  and 
oversight  of  all  course  materials,  hi  this 
capacity  the  principal  instructor  has  the 
flexibility  to  bring  in  experts  (e.g. 
doctors  or  lawyers)  to  teach  selected 
portions  of  the  training  course  (e.g., 
health  effects  of  lead  or  regulatory 
requirements).  These  experts,  termed 
"guest  instructors,"  might  not  be 
professional  trainers  or  practitioners  in 
the  lead-based  paint  activities  arena,  but 
must  maintain  specialized  knowledge  of 
a  particular  course  topic. 

As  a  part  of  the  educational 
requirements  for  training  managers,  and 
principal  and  work  practice  instructors, 
the  Agency  has  proposed  a  40-hour 
train-the-trainer  course.  The  Agency 
chose  40  hours  based  on  comments  it 
has  received  from  a  number  of 
interested  parties,.  On  the  other  hand, 
several  parties  have  expressed  concern 
to  the  Agency  that  40  hours  is  an 
extensive  period  of  time  for  a  train-the- 
trainer  course.  Comments  on  this  issue 
are  invited,  as  well  as  the  submission  of 
supplemental  information  on  the  utility 
of  a  40-hour  course. 

Proposed  §  745.225(c)  of  the 
regulatory  text  lists  the  minimum 
curriculum  requirements  for  each 
course.  The  minimum  requirements  are 
a  list  of  topics  that  would  be  covered  in 
each  of  the  courses,  as  well  as  the 
specified  skill  areas  where  hands-on 
training  would  occur.  There  would  be 
minimum  curriculum  requirements  for 
inspector  technicians,  inspector/risk 
assessors,  supervisors,  planner/project 
designers,  and  workers  in  target  housing 
and  public  buildings;  and  supervisors 
and  workers  in  commercial  buildings 


and  superstructures.  The  training 
programs  would  also  provide 
instruction  in  the  standards  in  proposed 
§  745.228  for  conducting  lead-based 
paint  activities.  The  course  topics  that 
must  include  a  hands-on  exercise  are 
noted  in  the  proposed  rule  with  an 
asterisk. 

Each  training  program's  course  would 
have  to  meet  or  exceed  the  appropriate 
minimum  total  training  hour  and  hands- 
on  training  requirements  as  stated  in 
proposed  §  745.225(b)(7)  of  the 
regulatory  text.  The  hands-on  training 
hours  are  included  in  the  total  number 
of  training  hours.  The  total  training 
hours  and  hands-on  training  hour 
requirements  were  developed  by  the 
Agency  based  on  its  experience  in 
developing  other  training  programs  for 
asbestos,  pesticides,  and  radon.  In 
defining  the  total  training  hour 
requirements,  the  Agency  also 
considered  information  it  has  received 
from  the  EPA-sponsored  Regional  Lead 
Training  Centers,  private  training 
providers,  and  other  university-based 
training  providers,  labor  organizations, 
and  other  interested  parties.  The  Agency 
is  requesting  that  individuals  who  have 
data  that  would  support  alternative 
minimum  training  hour  requirements 
submit  that  information  during  the 
comment  period  for  consideration. 

To  ensure  trainee  competency  and 
proficiency,  the  accredited  training 
program  would  have  to  administer  a 
course  test  at  the  end  of  the  course  and 
conduct  a  hands-on  skills  assessment. 
The  hands-on  skills  assessment  would 
be  an  evaluation  of  the  effectiveness  of 
the  hands-on  training  which  should  test 
the  ability  of  the  trainees  to  demonstrate 
satisfactory  performance  of  all  the 
specified  work  practices  and  procedures 
descrit)ed  in  proposed  §^745.225(c). 
Both  the  hands-on  assessment  and  the 
course  test  would  have  to  be 
successfully  completed  to  pass  the 
course. 

To  ensure  the  quaUty  of  the  training 
programs,  programs  would  have  to 
develop,  implement,  and  maintain  a 
quality  control  plan  and  submit  the  plan 
to  the  approving  authority  for 
consideration.  The  quality  control  plan 
should  be  developed  so  as  to  maintain 
and  improve  the  quality  of  the  training 
program  over  time.  The  plan  would 
address  procedures  for  periodic  revision 
of  training  materials  and  the  course  test 
to  reflect  innovations  in  the  field,  and 
procedures  to  periodically  review 
instructor  competency. 

An  example  of  why  the  provisions  for 
quality  control  and  periodic  revision  of 
course  materials  are  important  is  seen  in 
the  inspector/risk  assessor  course.  The 
procedures  outlined  in  proposed 


§  745.228(b)  and  (e)  of  the  regulatory 
text  are  critical  for  the  conduct  of  risk 
assessments  in  target  housing  and 
public  buildings.  However,  risk 
assessment,  or  determining  the  nature  or 
severity  of  a  lead-based  paint  hazard  is 
an  evolving  field  where  technologies  are 
advancing  at  rapid  pace.  The  skills 
needed  for  assessing  lead-based  paint 
hazards  would  be  addressed  in  the 
Inspector/risk  assessor  course,  so 
provisions  for  quahty  control  and  the- 
periodic  revision  of  course  materials  to 
include  state-of-the-art  advances  are  of 
the  utmost  importance  to  ensure 
professional  competence. 

E.  Course  Test 

Proposed  §  745.225(b)(8)  outlines  the 
requirements  for  the  course  test  that 
would  be  administered  by  training 
programs  at  the  completion  of  each 
course.  The  course  test  would  be 
representative  of  the  topics  taught  in  the 
course.  Although  the  Agency  expects 
most  training  providers  to  develop  and 
administer  a  written  course  test,  EPA  is 
requesting  comment  on  the  need  to 
m^e  special  provisions  for  individuals 
who  cannot  read  English,  or  who  have 
a  low  reading  comprehension.  For 
example,  training  providers  may  want  to 
develop  a  course  test  in  a  foreign 
language,  or  to  administer  the  test 
orally. 

Regardless  of  how  it  is  administered, 
training  participants  would  be  required 
to  pass  the  course  test  by  answering 
correctly  at  least  70  percent  of  the  test 
questions.  Upon  successfully  passing 
the  course  test  and  the  hands-on 
assessment,  individuals  would  receive  a 
course  completion  certificate.  Passage  of 
the  course  test  and  hands-on  assessment 
would  demonstrate  that  the  trainee  has 
been  properly  trained. 

F.  Minimum  Requirements  for  the 
Accreditation  of  Refresher  Training 
Programs 

Proposed  §  745.225(d)  outlines  the  -  - 
minimum  requirements  that  would  be 
required  for  the  accreditation  of 
refresher  training  programs.  These 
requirements  would  ensure  that  all 
accredited  training  programs  would 
offer  similar  high  quality  refresher 
training  courses. 

Refresher  training  would  address  the 
following  topics:  An  overview  of  key 
safety  practices;  an  update  on  current 
laws  and  regulations  (Federal,  State,  and 
local);  and  an  update  on  new 
technologies.  The  course  would  be  a 
minimimi  of  7  training  hours  and  would 
include  a  course  test  to  be  administered 
at  the  end  of  the  course. 

The  minimum  course  requirements 
for  a  refresher  training  course  would 


serve  to  update  an  individual's 
knowledge  and  skills  so  they  can 
effectively  and  safely  continue  to 
practice  in  the  field. 

In  addition  to  its  application,  a 
training  program  seeking  accreditation 
to  teach  a  refresher  course(s)  would 
submit  to  the  approving  authority  the 
materials  to  be  used  for  the  course.  This 
information  would  be  submitted  for 
each  discipline.for  which  the  program 
vrill  be  seeking  accreditation.  The 
approving  authority  would  have  45  days 
to  approve  or  disapprove  the  request  for 
accreditation  and  to  issue  a  certificate  of 
accreditation.  The  approving  authority 
may,  at  its  discretion,  work  with  : 
training  programs  to  address 
inadequacies  identified  in  the  request 
for  accreditation.  If  a  training  program's 
application  is  disapproved,  the  program 
would  be  able  to  reapply  at  any  time. 

A  training  program  may  offer 
refresher  training  courses  in  as  many 
disciplines  as  it  chooses,  but  would  be 
required  to  seek  accreditation  for  each 
discipline.  However,  a  training  program 
cannot  apply  fof  accreditation  to  teach 
a  refresher  course  unless  it  is  accredited 
to  teach  the  full  length  basic  course.  A 
training  program  may  apply  for 
accreditation  to  teach  both  refresher 
training  courses  and  full  length  basic 
training  courses  simultaneously. 
Procedures  to  apply  for  accreditation  to 
teach  a  full  length  basic  training  course 
are  discussed  in  paragraph  C  of  this 
Unit  in  the  preamble. 

G.  Re-accreditation  of  Training 
Programs 

To  ensiu-e  that  accredited  training 
programs  continue  to  offer  high  quality 
training,  the  Agency  has  proposed 
requirements  at  §  745.225(e)  for  the  re- 
accreditation  of  training  programs.  An 
accredited  training  program  would  have 
to  be  re-accredited  ever>'  3  years  by  the 
approving  authority.  To  qualify  for  this 
re-accreditation,  an  audit  of  the  training 
program  by  the  approving  authority  may 
be  performed  at  the  approving 
authority's  discretion. 

The  application  for  re-accreditaUon 
shall  include  a  list  of  courses  for  which 
the  training  program  is  applying  to 
teach  and  a  description  of  any  changes 
or  updates  to  the  training  facility  or 
equipment. 

In  addition  to  the  application,  the 
training  prograin  manager  would  sign  a 
statement  certifying  that:  (1)  The  course 
materials  meet  the  applicable  curricula 
requirements  in  proposed  §  745.225(c); 
(2)  the  training  manager,  principal 
instructors,  and  work  practice 
instructors  meet  the  qualifications  in 
proposed  §  745.225(b)(1).  (b)(2).  and 
(b)(3);  (3)  the  training  program  complies 


at  all  times  with  all  requirements  in 
proposed  §  745.225(b);  (4)  the  quality 
control  program  meets  the  requirements 
described  in  proposed  §  745.225(b){ll); 
and  (5)  that  the  recordkeeping 
requirements  in  proposed  §  745.225(h) 
are  being  followed. 

The  training  program  would  submit 
an  application  for  re-accreditation  at 
least  180  days  prior  to  expiration  of  its 
existing  accreditation.  If  a  training 
program  does  not  submit  its  application 
for  re-accreditation  in  time,  EPA  would 
not  be  able  to  guarantee  that  the 
application  would  be  processed  before 
the  applicant's  accreditation  expires. 

H.  Suspension,  Revocation,  and 
^  Modification  of  Accredited  Training 
Programs 

Proposed  §  745.225(f)  contains  the 
procedures  that  the  approving  authority 
would  follow  to  suspend,  revoke,  or 
modify  a  training  program's 
accreditation.  The  approving  authority 
may,  generally  after  notice  and 
opportunity  for  a  hearing,  suspend, 
revoke,  or  modify  a  training  program's 
accreditation  if  a  training  program  or  its 
training  manager,  or  other  supervisor 
has  committed  any  of  the  acts  identified 
in  proposed  §  745.225(f). 

/.  Procedures  for  Suspension, 
Revocation,  and  Modification  of 
Training  Program  Accreditation 

Proposed  §  745.225(g)  of  the 
regulatory  text  describes  the  procedures 
that  the  approving  authority  would 
follow  if  it  decides  to  suspend,  revoke, 
or  modify  the  accreditation  of  a  training 
program.  These  include  procedures  for 
notifying  the  program;  for  conducting 
the  hearing,  if  requested;  and  for 
immediate  action  to  suspend  the 
accreditation  of  any  program. 

/.  Training  Program  Recordkeeping  and 
Reporting  Requirements 

Proposed  §  745.225(h)  of  the 
regulatory  text  outlines  the 
recordkeeping  and  reporting 
requirements  for  accredited  training 
programs.  The  recordkeeping 
requirements  would  ensure  diat  the 
approving  authority  could  obtain  the 
information  necessary  to  audit  programs 
and  ensure  that  approved  training 
programs  are  in  compliance  vrith  all 
applicable  standards. 

"The  training  program  would  maintain, 
and  make  available  to  the  approving 
authority,  if  requested,  all  documents 
submitted  to  the  approving  authority  as 
listed  in  proposed  §  745.225(a)(ii).  In 
addition  the  training  program  would 
maintain  all  documents  specified  in 
proposed  §  745.225(b)(5)  that 
demonstrate  the  qualifications  of  the 


training  manager,  principal  instructors, 
and  work  practice  instructors.  Student 
files  also  vyould  be  maintained  and 
would  contain  at  a  minimimi,  the 
results  of  the  student's  hands-on  skills 
assessment  and  course  test,  and  a  copy 
of  their  course  completion  certificate. 
.The  training  program  would  retain  these 
records  for  a  minimum  of  3  years  and 
6  months  at  the  location  and  address 
specified  on  the  training  program 
accreditation  application.  Training 
programs  would  notify  the  approving 
authority  30  days  prior  to  relocating  its 
business  or  transferring  the  records. 

K.  Training  and  Other  Regulatory 
Requirements  Applicable  to  Lead-Based 
Paint  Abatement  Professionals  Under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA) 

In  addition  to  the  training  and 
recordkeeping  requirements  of  this 
proposed  rule,  there  are  other 
regulations  that  may  apply  to 
individuals  engaged  in  lead-based  paint 
activities.  Some  lead-based  paint 
activities  may  result  in  the  generation  of 
hazardous  waste  as  defined  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  For  convenience,  this 
paragraph  includes  references  to  the 
Code  of  Federal  Regulations  (CFR)  for 
applicable  RCRA  hazardous  waste 
generator  requirements  (see  40  CFR  part 
262).  as  well  as  references  to  training 
and  recordkeeping  requirements. 
References  to  training  and 
recordkeeping  requirements  are 
specified  as  needed  in  the  following 
discussion. 

1.  Training  requirements.  Individuals 
involved  in  projects  that  generate  more 
than  100  kilograms/month  of  hazardous 
waste  must  be  instructed  in  hazardous 
waste  determination  and  management 
procedures  relevant  to  their  job 
descriptions. 

There  are  also  RCRA  training 
requirements  cited  in  40  CFR  265.16 
which  are  applicable  to  both  large 
quantity  generators  of  hazardous  waste 
(more  than  1,000  kilograms/month  of 
hazardous  waste  are  generated)  and 
operators  of  the  RCRA  treatment, 
storage,  and  disposal  facilities.  Small 
quantity  generators  (more  than  100 
kilograms/month  but  less  than  1,000 
kilograms/month  of  hazardous  waste  are 
generated)  must  comply  with  the 
training  requirements  in  40  CFR 
262.34(d).  Individuals  engaged  in  lead- 
based  paint  activities  must  be  familiar 
with  the  requirements  cited  in  40  CFR 
265.16(b).  (c),  and  (d)(1)  through  (d)(4) 
and  follow  them  when  handling  lead- 
based  paint  abatement  waste. 

2.  Maintaining  training  records.  RCRA 
requires  that  training  records  cited  in  40 
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CFR  265.16(d)(1)  through  (d)(4)  be 
maintained  by  hazardous  waste 
generators  to  show  that  a  generator  of 
hazardous  waste  who  generates  greater 
than  1.000  kilogramsymonth  of 
hazardous  waste  (see  40  CFR  261.3  and 
261.10  through  35)  has  completed  the 
RCRA  training  requirements.  The 
abatement  workers'  RCRA  training 
records  must  be  maintained  on-site 
where  abatement  work  will  be 
performed. 

VI.  Certification  oflndividuals  and 
Firms  Engaged  in  Lead-Based  Paint 
Activities 

A.  Introduction 

Section  402(a)(1)  of  Title  IV  of  TSCA 
requires  EPA  to  promulgate  regulations 
to  ensure,  among  other  items,  that 
contractors  engaged  inlead-based  paint 
activities  are  certified.  EPA  interprets 
this  requirement  to  apply  to  individuals, 
as  well  as  firms,  engaged  in  lead-based 
paint  activities. 

The  term  "certified  contractor,"  as 
defined  in  section  1004  of  Title  X, 
includes  (1)  a  contractor,  inspector  or 
supervisor  who  has  completed  a 
training  program  certified  by  EPA  and 
who  has  met  any  other  requirements  for 
certification  established  by  EPA  or  who 
has  been  certified  by  any  State  through 
a  program  which  has  t)een  found  by 
EPA  to  be  at  least  as  protective  as  the 
Federal  certification  program;  and  (2) 
workers  and  designers  who  have  fully 
met  training  requirements  established 
by  EPA  or  an  approved  State  program. 

Accordingly,  EPA  has  determined  that 
an  individual  performing  lead-based 
paint  activities  as  an  inspector, 
supervisor,  worker  or  designer  is  subject 
to  regulations  as  a  "certified  contractor" 
pursuant  to  section  402.  Although  "risk 
assessor"  was  not  expressly  listed  in  the 
definition  of  "certified  contractor"  in 
section  1004  of  Title  X.  the  function  of 
a  risk  assessor  —  to  prepare  a  risk 
assessment  —  is  defined  as  a  lead-based 
paint  activity  under  TSCA  Title  IV, 
section  402(b).  Consequently  the 
Agency  is  proposing  to  define  a  risk 
assessor  as  a  "contractor  '  in  the  same 
way  that  inspectors  and  superv  isors  are 
defined  as  contractors. 

At  the  same  time  the  Agency 
recognizes  that  the  term  "contractor" 
may  also  be  used  to  describe  a  firm  or 
a  company,  rather  than  an  individual. 
Consequently,  the  Agency  is  proposing 
regulations  governing  the  activities  of 
firms,  as  well  as  individuals  engaged  in 
lead-based  paint  activities. 

Proposed  §  745.226(f)  of  the 
regulator}'  text  identifies  the 
requirements  firms  would  need  to  meet 
to  obtain  certification.  Under  these 


requirements  a  firm  engaged  in  lead- 
based  paint  activities  would  submit  to 
the  approving  authority  a  letter 
certifying  that  the  firm  will  only  employ 
certified  employees  to  conduct  lead- 
based  paint  activities  and  that  the  firm 
will  adhere  to  the  standards  and 
recordkeeping  requirements  in  proposed 
§  745.228. 

To  ensure  that  individuals  are 
adequately  trained  and  certified  the 
Agency  has  developed  two  distinct 
training  and  certification  programs.  One 
of  the  programs  has  been  designed  for 
individuals  engaged  in  lead-based  paint 
activities  as  workers  and  project 
planners/designers.  The  other  program 
has  been  designed  for  individuals 
engaged  in  lead-based  paint  activities  as 
inspectors,  supervisors  and  risk 
assessors.  These  certification  programs 
are  discussed  in  detail  in  units  VI. B.  and 
C.  of  this  preamble. 

Based  on  comments  received  during 
the  development  of  this  proposed  rule, 
the  Agency  is  proposing  the  use  of  a 
national  certification  exam  to  be 
included  as  a  part  of  the  certification 
process  for  inspector  technicians, 
inspector/risk  assessors  and  supervisors. 
The  national  exam  is  included  in  the 
certification  requirements  described  in 
§  745.226(b)  for  inspector  technicians, 
inspector/risk  assessors  and  supervisors. 

The  Agency  believes  that  the 
administration  of  a  certification  exam 
would  significantly  contribute  to  the 
Agency's  efforts  to  ensure  that 
individuals  are  adequately  trained  and 
would  encourage  a  nationally  consistent 
approach  to  the  development  of  a 
trained  and  certified  workforce.  Options 
for  the  development  of  a  national  exam 
and  the  purpose  of  the  exam  are 
discussed  in  more  detail  later  in  units 
VI.D.  and  E.  of  this  preajuble. 

Proposed  §  745.226  of  the  regulatory 
text  has  also  been  developed  as  a  model 
for  States  to  use  when  establishing  their 
own  certification  programs  in  the 
context  of  applving  for  authorization 
under  section  404  of  Title  IV  of  TSCA. 

Although  this  proposed  rule  specifies 
certification  requirements  as  well  as 
standards  for  all  individuals  engaged  in 
lead-based  paint  activities,  it  does  not 
contain  a  requirement  that  particular 
activities  be  undertaken  in  any  specific 
sequence.  For  example,  there  will  be  no 
requirement  to  conduct  an  inspection  if, 
due  to  the  availability  of  historical 
information,  lead-based  paint  is 
presumed  to  exist  and  a  decision  to 
abate  without  an  insjjection  has  been 
made.  Under  such  circumstances,  the 
abatement  may  proceed  using  certified 
individuals  without  the  conduct  of  a 
prior  inspection. 


Only  certified  individuals  may 
conduct  the  lead-based  paint  activities 
defined  in  this  proposed  regulation.  If  a 
homeownOT  decides  to  have  an 
inspection  (as  defined  by  this  proposed 
regulation)  conducted,  the  individual 
providing  the  inspection  service  must 
be  certified.  However,  any  lead  related 
work  that  does  not  meet  the  definition 
of  a  lead-based  paint  activity,  as 
identified  in  section  402(b)(1)  and  (2) 
and  as  defined  by  this  regulation,  need 
not  be  conducted  by  a  certified 
individual.  For  instance,  during  a 
kitchen  remodelling  project  a 
homeowner  may  decide  to  have  the 
paint  on  only  one  wall  in  the  kitchen 
tested  for  lead,  by  a  non-certified 
individual  or  firm  because  such  limited 
testing  is  not  an  "inspection"  as  that 
term  is  defined  by  the  regulation. 
However,  no  individual  or  firm  may 
perform  or  even  offer  to  perform  any 
lead-based  activity,  e.g.  inspection,  risk 
assessment,  or  abatement,  as  defined  in 
this  part,  unless  certified  according  to 
the  procedures  found  at  proposed 
§745.226. 

B.  Inspector  Technician,  Inspector/ FUsk 
Assessor,  or  Supervisor  Certification 

Individuals  wishing  to  become 
certified  by  the  approving  authority  as 
an  inspector  technician,  an  insp>ector/ 
risk  assessor,  or  a  supervisor  would 
have  to:  (1)  Successfully  complete  the 
appropriate  training  course  offered  by 
an  accredited  training  program  and 
secure  a  course  completion  certificate; 
(2)  meet  the  appropriate  experience 
and/or  education  requirements  and;- (3) 
pass  the  certification  examination 
recognized  by  the  approving  authority. 

To  he  eligible  to  take  the  certification 
examination,  an  individual  would  first 
have  to  present  the  required  training 
course  completion  certificate  and 
documentation  of  the  appropriate 
education/experience  prerequisit€;s  to 
an  official  of  the  examination 
administering  body.  Documents  that 
would  be  recognized  as  proof  of  these 
prerequisites  are  listed  in  proposed 
§745.226(1;). 

Experience  and/or  education 
requirements  are  proposed  in  the 
regulatory  text  for  inspector/risk 
assessors  for  target  housing  and  public 
buildings,  supervisors  for  target  housing 
and  public  buildings,  and  supervisors 
for  commercial  buildings  and 
superstructures.  There  are  no 
experience  and/or  education 
requirements  proposed  for  inspector 
technicians  because  the  EPA  believes 
that  this  would  present  an  unnecessary 
barrier  to  entry  into  this  field. 

Many  interested  parties  commented 
that  the  work  experience  and 


educational  qualificatioas  of  inspector/ 
risk  assessors  and  supervisors  should  be 
substitutable.  Therefore,  the  Agency,  in 
proposing  education/experience 
requirements,  took  into  account  its 
experience  in  developing  training 
programs  in  the  past  (e.g.,  asbestos)  and 
comments  provided  by  a  number  of 
interested  parties,  such  as  the  Regional 
Lead  Training  Centers,  labor 
organizations,  advocacy  organizations, 
and  trade  orgmizations.  Based  on 
information  received,  the  experience 
and  education  requirements  for 
inspector/risk  assess(KS  and  supervisors 
were  developed  by  the  Agency  in  an 
effort  to  allow  individuals  to  substitute 
qualifying  experience  for  education  and 
visa  versa.  These  requirements  were 
developed  to  avoid  excluding 
individuals  whose  experience  might 
warrant  qualification  to  become 
certified  but  who  would  not  qualify  on 
the  basis  of  the  education  requirements 
alone.  Proposed  §  745.226(b)(1)  of  the 
regulate rytext  describes  the  education/ 
experience  requirements  for  inspector/ 
risk  assessors  and  supervisors. 

The  Agency  specifically  requests 
comment  on  the  education  and/or 
experience  requirements  it  is  proposing 
for  inspector/risk  assessors  and 
supervisors,  and  its  decision  not  to 
propose  any  education  and/ or 
experience  requirements  for  inspector 
technicians.  It  also  is  seeking  comment 
on  the  administration  of  a  national 
certification  examination  as  discussed 
in  units  VI.D.  and  E.  of  this  preamble. 

C.  Worker  and  Planner/Project  Designer 
Certification 

Individuals  wishing  to  become 
certified  as  workers  in  target  housing 
and  public  buildings  or  cxwnmercial 
buildings  and  superstructures  or 
planner/project  designers  in  target 
housing  and  public  buildings  would 
have  to  successfully  complete  and 
receive  a  course  completion  certificate 
in  the  appropriate  discipline  from  an 
accredited  training  program.  There  are 
no  experience  and/or  education 
prerequisites  for  woriters  or  planner/ 
project  designers,  nor  would  these  job 
disciplines  be  required  to  take  a 
national  certification  examination.  This 
decision  is  based  on  EPA's 
understanding  of  the  definition  of 
"certified  contractor"  in  section  1004  of 
Title  X,  which  only  requires  training  as 
a  precondition  to  certification  for 
workers  and  planner/project  designers. 

The  training  course  completion 
certificate  issued  to  a  worker  or  planner/ 
project  designer  would  serve  as  an 
interim  training  certificate  for  6  nranths. 
Within  6  months  the  individual  would 
submit  a  valid  copy  of  their  course 


completion  certificate  to  the  approving 
authority.  The  approving  authority 
would  then  issue  a  final  certificetion  to 
each  worker  and  project  designer.  This 
certification  would  be  valid  for  3  years. 
An  individual  would  have  to  be  re- 
certified by  the  approving  authority 
before  the  certification  expires.  Training 
programs  may  wish  to  assist  trainees  in 
notifying  the  approving  authority  of 
their  ehgibility  for  certification. ' 

D.  Certification  Examination 

Proposed  §  745.226(b)  of  the 
regulatory  text  describes  the 
certification  requirements  for  inspector 
technicians,  inspector/risk  assessors, 
and  supervisors.  Under  these 
requirements,  an  individual  would 
successfully  complete  the  appropriate 
training  course  and  secure  the  course 
completion  certificate,  and  meet  the 
appropriate  education/exjjerience 
requirements.  After  obtaining  a  course 
completion  certificate  and  meeting  these 
requirements,  an  individual  would  be 
ready  to  take  the  certification 
examination. 

The  certification  examination  is  a  key 
component  of  the  Agency's  certification 
program,  especially  for  inspector 
technicieuis,  inspector/risk  assessors, 
and  supervisors.  While  there  would  b« 
a  required  test  at  the  end  of  each 
training  course,  the  certification 
examination  would  serve  as  a  neutral  or 
third  party  examination  of  the 
applicant's  proficiency  in  the 
appropriate  training  discipline.  A 
neutral  or  third  party  would  administer 
the  examination  in  such  a  way  that  the 
validity  and  seoirity  of  the  examination 
are  maintained.  The  examination  would 
serve  to  ensure  that  each  individual 
who  will  be  certified  under  this  program 
would  have  a  common  level  of 
knowledge  and  understanding  in  their 
particular  discipline.  It  is  the  Agency's 
belief  that  administration  of  a  neutral  or 
third  party  examination  would 
encourage  States  to  enter  into  reciprocal 
certification  arrangements  with  other 
States  nationwide. 

The  examination  itself  would  not  be 
developed  as  part  of  this  proposed 
regulation,  but  would  be  developed 
separately  under  the  auspices  of  EPA. 
according  to  guidelines  discussed  in 
paragraph  E  of  this  Unit  in  the 
preamble. 

It  is  anticipated  that  the  approving 
authority  may  not  always  be  able  to 
offer  the  certification  examination 
immediately  after  an  individual  has 
received  their  course  completion 
certificate.  To  allow  individuals  to  begin 
work,  the  course  completion  certificate 
would  also  serve  as  an  interim 
certification  until  evidence  of 
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successfully  passing  the  next  available 
certification  examination  is  provided. 
This  interim  certification  would  be 
valid  for  up  to  6  months.  If  an 
individual  did  not  pass  the  certification 
examination  and  receive  their  certificate 
within  this  6--month  period,  the 
individual  would  have  to  retake  the 
appropriate  course  before  reapplying  for 
certification  from  the  approving 
authority. 

After  passing  the  certification 
examination  and  meeting  the  education/ 
experience  prerequisites,  an  individual 
would  be  issued  a  certificate  by  the 
approving  authority.  This  certification 
would  be  valid  for  3  years.  TTiere  would 
be  separate  certification  examinations 
offered  for  each  discipline. 

EPA  is  examining  various  options  for 
the  development  and  administration  of 
the  certification  examination.  One 
option  is  for  EPA  or  a  State  to  work  with 
a  competent  independent  organization 
to  develop  and/or  administer  the 
certification  examinations  based  on  the 
guidelines  discussed  below.  A  second 
option  is  to  have  authorized  Stale 
programs  develop  and  administer  their 
own  certification  examinations 
according  to  the  Certification 
Examination  Guidelines.  A  third  option 
is  for  EPA  to  develop  and7or  administer 
the  certification  examinations. 
Comment  is  invited  on  these  options 
and  on  the  feasibility  of  an  independent 
organization  administering  the 
examination.  The  goal  of  the 
certification  examination  process  is  to 
give  each  State  the  flexibility  it  desires 
in  fashioning  its  certification  program, 
while  at  the  same  time  ensuring  a 
consistent  national  level  of  competence 
in  the  lead-based  paint  activities 
workforce. 

E.  Certification  Examination  Criterion 

The  following  are  criterion  that, 
although  not  a  part  of  this  proposed 
rule,  EPA  expects  will  be  followed 
when  developing  the  certification 
examination: 

1.  Subject  matter  experts  (SNiEs)  will 
be  consulted  throughout  the 
development  and  early  evaluation 
process. 

2.  This  consultation  will  be  done 
using  oral  interviews  and  UTittcn 
questionnaires  devised  by  the  SMEs  in 
concert  with  testing  development 
professionals.  A  job  or  task  analysis  will 
be  performed  for  each  discipline.  This 
analysis  will  be  used  in  the 
development  of  the  initial  test  questions 
and  the  overall  development  of  the 
topical  format  of  the  examinations, 
including  the  amount  or  percentage  of 
questions  for  each  topic  covered  on  a 
particular  examination.  j 
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3.  A  readability  analysis  of  the  test 
questions  will  be  performed.  Based  on 
this  evaluation,  changes  will  be  made  as 
necessary  in  the  construction  of  the  test 
questions. 

4.  Complete  psychometric  evaluation 
techniques  will  be  utilized  in  the  initial 
construction  of  the  tests. 

5.  A  cut  score  workshop  will  be 
conducted  to  review  each  question  in 
the  item  bank  (or  test  bank).  The  SME's 
shall  be  used  to  evaluate  each  question. 
They  would  establish  a  level  of 
difficulty  for  each  question,  as  well  as 
the  percentage  of  each  topic  to  be 
covered  on  the  test.  Based  on  their 
knowledge  of  the  industry,  the  SMEs 
will  provide  an  estimate  of  the  number 
of  candidates  who  would  successfully 
complete  each  question.  Once  these 
items  have  been  established,  an 
appropriate,  industry  accepted 
procedure  will  be  used  to  set  a 
minimum  passing  (or  "cut")  score  for 
each  examination. 

6.  Continuous  psychometric 
evaluation  of  the  test  questions  will  be 
used.  The  test  questions  will  be 
periodically  revised  and  updated 
through  the  collection  of  statistics 
regarding  the  performance  of  candidates 
on  each  question. 

EPA  recognizes  that  States  may  wish 
to  impose  additional  testing 
requirements  on  candidates.  This 
practice  is  acceptable  as  long  as  the  test 
questions  used  by  a  State  do  not 
duplicate  the  topics  covered  in  the 
standardized  certification  examination, 
but  rather  are  specific  to  State  laws, 
regulations,  and  work  practice 
requirements. 

F.  Certification  Based  on  Prior  Training 

EPA  is  aware  that  when  the  regulation 
becomes  effective,  there  will  be  many 
individuals  who  have,  over  the  past 
several  years,  already  received  training 
and  have  been  working  in  the  lead- 
based  paint  abatement  field.  While 
many  of  these  individuals  may  not 
believe  that  any  additional  training  will 
be  necessary,  the  Agency  has  a 
responsibility  to  ensure  that  individuals 
engaged  in  lead-based  paint  activities 
are  properly  trained.  The  Agency  does 
not,  however,  wish  to  unnecessarily 
burden  individuals,  some  of  whom 
already  have  years  of  experience  in  this 
field. 

Recognizing  this  situation,  the  Agency 
has  proposed  at  §  745.226(d)  a 
procedure  for  certifying  some  of  these 
individuals  under  a  reduced  set  of 
requirements.  Anyone  who  has  received 
lead-based  paint  activities  training 
between  October  1. 1990,  and  the 
effective  date  of  the  rule  may  be  eligible 
for  certification  under  these  proposed 


procedures.  To  become  eligible  for 
certification  based  on  prior  training,  all 
individuals  would  have  to  show  proof 
of  training  received  after  October  1. 
1990,  and  that  such  training  included  a 
curricula  similar  to  the  requirements  in 
§  745.225(c). 

Inspector/risk  assessors,  and 
supervisors  would  also  have  to 
document  that  they  meet  the  education 
and/or  experience  requirements  listed 
in  proposed  §  745.226(b)(1).  these 
individuals  would  also  have  to  , 
successfully  complete  a  refresher 
training  course  and  pass  the  national 
certification  examination  for  the 
appropriate  discipline. 

Workers  arc!  planner/project 
designers  seeking  certification  under 
these  procedures  would  have  to 
successfully  complete  a  refresher 
training  course. 

In  considering  grandfathering,  the 
Agency  invites  comment  on  what 
criteria  should  be  used  to  compare  prior 
training  with  the  training  described  in 
proposed  §  745.225(c).  The  Agency 
believes  that  some  evaluation  of  the 
adequacy  of  previous  training  vdll  be 
necessary  to  ensure  that  individuals  arie 
properly  trained. 

The  Agency  has  chosen  the  date  of 
October  1, 1990,  as  the  proposed  cutoff 
for  prior  training  because  this  is  the  date 
the  Department  of  Housing  and  Urban 
Development's  (HUD)  "Interim 
Guidelines  for  Hazard  Identification  and 
Abatement  of  Lead-Based  Paint  in 
Public  and  Indian  Housing"  were 
issued.  These  guidelines  were  the  most 
comprehensive  and  accurate 
information  on  lead-based  paint 
inspection  and  abatement  issued  up  to 
that  time.  EPA  believes  that  after 
October  1,  1990,  the  HUD  guidelines 
were  widely  distributed  to  training 
programs  and  that  many  individuals 
received  training  based  on  these 
guidelines.  The  Agency  requests 
specific  comment  on  using  the  HUD 
Guidelines  as  a  rationale  and  the 
October  1,  1990  date  as  the  cutoff  point 
for  allowing  certification  based  on  prior 
training. 

As  of  July  1994,  3,245  copies  of  the 
guidelines  and  231  copies  of  EPA's  lead 
inspector  training  course,  based 
substantially  on  the  HUD  Guidelines, 
have  been  sold.  Additionally,  as  of 
September  1993,  306  copies  of  EPA's 
model  lead  abatement  training  course 
for  supervisors  and  contractors,  also 
substantially  based  on  the  HUD 
guidelines,  had  been  sold.  All  of  these 
materials  were  sold  to  the  general  public 
through  the  HUD  contractor-operated 
distribution  center,  HUD  User. 

Since  the  establishment  of  EPA- 
supported  Regional  Lead  Training 


Centers  (RLTC)  in  March  1992,  the 
Centers  have  trained  approximately 
2,000  individuals  in  the  Supervisor/ 
Contractor  Course  (Ref.  8)  and 
approximately  2.200  individuals  have 
received  training  in  the  RLTC's  lead 
inspector  training  course  (Ref.  9).  The 
RL'TCs  use  EPA's  model  courses  as  the 
basis  for  their  training  classes.  Again, 
EPA's  model  courses  draw  substantially 
from  the  HUD  Guidelines. 

Under  the  proposed  rulesfindividuals 
would  have  up  to  6  months  after  the 
effective  date  of  proposed  §  745.225  to 
apply  for  certification  under  these  prior 
training  procedures.  After  that  date,  all 
individuals  wishing  to  obtain 
certification  would  do  so  under  the 
process  outlined  in  proposed 
§  745.226(b)  and  (c)  of  the  regulatory- 
text.  The  Agency  recognizes  that  6 
months  after  §  745.225  becomes 
effective  may  not  seem  like  an  adequate 
amount  of  time  to  apply  for  certification 
under  the  reduced  set  of  requirements 
detailed  in  proposed  §  745.226(d). 
However,  when  it  is  considered  that 
proposed  §  745.225  does  not  become 
effective  until  2  years  and  6  months 
after  the  rule  (in  its  entirety)  is  issued 
or  "effective,"  the  Agency  believes  that 
individuals  will  have  plenty  of  time  to 
prepare  to  apply  for  certification  under 
the  procedures  in  §  745.226(d).  The 
Agency  requests  comment  on  the 
procedures  it  is  proposing  for  a  prior 
certification. 

G.  Re-certification 

The  Agency  is  aware  that  the  lead- 
based  paint  activities  field  is  evolving 
quickly  in  both  inspection  and 
abatement  technology.  Given  this,  under 
the  proposed  rule,  refresher  training 
would  be  required  every  3  years.  This 
requirement  would  be  enforced  by 
mandating  that  all  certified  individuals 
be  recertified  ever\'  3  years.  The  Agency 
has  chosen  3  years  as  the  amount  of 
time  for  re-certification  for  several 
reasons.  EPA  believes  re-certification  of 
individuals  every  1  or  2  years  would  be 
too  burdensome.  But,  it  also  believes 
that  waiting  longer  than  3  years  would 
not  allow  individuals  to  receive  timely 
updates  on  innovations  and 
technological  advances  in  the  lead 
inspection  and  abatement  field  or  on 
new  regulatory  requirements. 

To  become  re-certified,  an  individual 
would  successfully  complete  an 
accredited  1-day  refresher  training 
course  specific  to  the  discipline  in 
which  the  individual  seeks  to  be 
recertified  through  an  accredited 
training  program;  pass  the  refresher 
course  test,  and  submit  a  refresher 
course  completion  certificate  to  the 
approving  authority. 


H.  Suspension,  Revocation,  and 
Modification  of  Certification  of  . 
Individuals  Engaged  in  Lead-Based 
Faint  Activities 

Pursuant  to  section  402(a)  of  TSCA, 
the  approving  authority  would  bc^able 
to,  after  notice  and  opportunity  for  a  ■ 
hearing,  .suspend,  revoke,  or  modify  an 
individual's  certification  if  an 
individual  has  committed  any  one  of  the 
acts  listed  in  §  745.226(g)  of  the 
proposed  regulatory  text.  In  addition, 
the  approving  authority  would  be  able 
to  suspend,  revoke,  or  modify  the 
certification  of  individuals  who  have 
been  subject  to  a  final  order  imposing  a 
civil  penalty  or  a  criminal  conviction  for 
engaging  in  a  prohibited  act  under 
section  15  or  section  409  of  TSCA. 

Fiirthermore,  any  individual  who 
either:  (1)  Obtained  certification  through 
frauduJpnt  representation  or  means,  or 
(2)  obtained  certification  from  a  training 
program  that  is  not  accredited  to  offer 
training  is  not  considered  certified  for 
purposes  of  TSCA  Title  IV.  It  would  be 
considered  a  violation  of  TSCA.  as  well 
as  any  other  applicable  provision  of  law. 
for  any  such  individual  to  conduct  any 
lead-based  paint  activities  requiring 
'certification. 

/.  Certification  of  Firms  Engaged  in 
Lead-Based  Paint  Activities 

Proposed  §  745.226(f)  of  the 
regulatory  text  outlines  procedures  for- 
the  certification  of  firms.  All  firms 
acting  as  contractors  or  conducting  lead- 
based  paint  activities  would  have  to  be 
certified  by  the  approving  authority.  To 
become  certified,  a  firm  would  submit  a 
letter  to  the  approving  authority 
certifying  that  the  firm  will  only  employ 
certified  employees  to  conduct  lead- 
based  paint  activities  and  that  the  firm 
will  follow  the  standards  and 
recordkeeping  requirements  in  proposed 
§745.228. 

The  Agency  believes  the  certification 
of  firms  is  necessary  to  ensure  the  use 
of  a  certified  workforce  and  compliance 
with  recordkeeping  requirements.  A 
certified  firm  would  present  the 
approving  authority  with  a  more 
manageable  point  of  contact  for 
.  administration  and  enforcement,  as 
opposed-to  the  Agency  attempting  to 
monitor  the  activities  of  every  worker 
Involved  in  lead-based  paint  activities. 
Additionally,  the  provisions  for  the 
identification  of  qualified  firms  would 
provide  a  source  of  information  for  the 
pubhc  to  identify  firms  qualified  to 
conduct  lead-based  paint  activities  in 
target  housing,  public  and  conunerdal 
buildings,  and  superstructures. 
Additionally,  the  required  certification 
mechanism  would  also  provide  the 


JMI 


Agency  with  a  mechanism  for  notifying 
contractors  of  new  technologies  and 
regulatory  requirements  in  an  effective 
and  timely  manner.  A  certified  firm 
would  follow  the  recordkeeping 
standards  outlined  in  §  745.228  of  the 
proposed  regulatory  text. 

/.  Suspension,  Revocation,  and 
Modification  of  Certification  of  Firms 
Engaged  in  Lead-Based  Paint  Actixities 

The  approving  authority  would  be 
able  to.  after  notice  and  opportunity  for 
hearing,  suspend,  revoke,  or  modify  a 
firm's  certificate  if  a  firm  has  committed 
any  of  the  acts  listed  in  §  745.226(h)  of 
the  proposed  regulatory  text.  In 
addition,  the  approving  authority  may 
suspend,  revoke,  or  modify  the 
certification  of  firms  that  have  been 
subject  to  a  final  order  imposing  a  civil 
penalty  or  a  criminal  conviction  for 
engaging  in  a  prohibited  act  under 
section  15  or  section  409  of  TSCA. 

Furthermore  any  firm  which  either: 

(1)  Obtained  certification  through 
fraudulent  representation  or  means,  or 

(2)  fails  to  obtain  a  certificate  from  the 
approving  Authority  is  not  certified  for 
purposes  of  TSCA  Title  IV.  It  shall  be 
considered  a  violation  of  TSCA  as  well 
as  any  other  applicable  provision  of  law, 
for  any  such  firm  to  conduct  any  lead- 
based  paint  activities  requiring 
certification.  - 

K.  Procedures  for  Suspension, 
Revocation'  or  Modification  of 
Certification  of  Individuals  or  Firms 

-   Proposed  §  745.226(h)  outlines  the 
procedures  to  be  followed  if  the 
approving  authority  decides  to  suspend, 
revoke  or  modify  the  certification  of  any 
individual  or  firm.  These  include 
procedures  for  the  notification  of  the 
individual  or  firm;  the  conduct  of  the 
hearing,  if  requested;  and  the 
procedures  for  immediate  action  to 
suspend  the  certification  of  any 
individual  or  firm. 

VII.  Standards  for  Conducting  Lead- 
Based  Paint  Activities 

A.  Introduction 

Section  402(b)  of  TSCA  requires  EPA 
to  develop  training  and  certification 
requirements  for  individuals  and 
contractors  engaged  in  lead-based  paint 
activities.  The  statute  also  states  that 
such  regulations  shall  contain  standards 
for  performing  lead-based  paint 
activities,  taking  into  account  reliability, 
effectiveness,  and  safety. 

In  this  proposed  rule.  EPA  has 
divided  the  standards  for  lead-based 
paint  activities  into  three  separate 
categories  with  lead  identification  and 
control  disciphnes  specified  for  each 


category.  Thpse  categories  include  target 
housing,  public  buildings,  and 
commercial  buildings  and 
superstructures.  In  target  housing,  the 
standards  cover  inspection,  risk 
assessment,  and  lead  abatement.  The 
second  set  of  standards,  for  public 
buildings,  covers  the  identification  of 
lead-based  paint  and  lead-containing 
materials,  risk  assessment,  abatement, 
and  demolition.  The  final  set  of 
standards  are  for  identification, 
deleading,  and  demolition  in 
commercial  buildings  and 
superstructures. 

Although  this  proposed  rule  sprcifies 
certification  requirements  as  well  as 
standards  for  all  individuals  engaged  in 
lead-based  paint  activities,  it  does  not 
contain  a  requirement  that  particular 
activities  be  undertaken  in  any  sppcific 
sequence.  There  will  be  no  requirement 
to  conduct  an  inspection  if,  due  to  the 
availability  of  historical  information, 
lead-based  paint  is  presumed  to  exist 
and  a  decision  to  abate  without  an 
inspection  has  been  made.  Under  such 
circumstances,  the  abatement  may 
proceed  using  certified  individuals 
without  the  conduct  of  a  prior 
inspection. 

B  Background  Documents 

The  statutory  timeframe  for 
developing  final  standards  for 
conducting  lead -based  paint  activities 
under  section  402(a)  did  not  allow 
sufficient  time  to  conduct  extensive  new 
studies  and  develop  entirely  new 
standards  for  the  broad  range  of  lead- 
based  paint  activities  as  defined  in  this 
proposed  rule.  However,  the  Agencv' 
was  able  to  draw  on  a  body  of  existing 
information  and  research  in  the 
development  of  these  standards.  In 
addition,  during  the  development  of  this 
proposal,  the  Agency  received  written 
input  from  a  broad  range  of  individuals 
and  groups  who  are  currently  working 
in  the  fields  that  conduct  lead-based 
paint  activities. 

One  e.xampie  of  such  resource 
material  is  the  Interim  HUD  Lead-Based 
Paint  Guidelines.  The  Guidelines, 
published  in  1990,  is  a  comprehensive 
document  that  covers  all  aspects  of  lead- 
based  paint  inspection  and  abatement 
activities.  The  Guidelines  provided  an 
invaluable  starting  point  for  the 
development  of  EPA's  inspection,  risk 
assessment,  and  abatement  standards 
The  Guidelines  are  the  only  nationally 
recognized  blueprint  for  conducting  safe 
and  effective  abatement  in  target 
housing.  While  State  and  regional 
requirements  exist  for  methodologies  for 
some  lead-based  paint  activities,  no 
other  set  of  guidelines  has  been  used  as 
extensively  as  the  HUD  GuideUnc^. 
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Section  1017  of  Title  X  requires  that 
HUD  issue  new  guidelines  for  risk 
assessment,  inspection,  interim 
controls,  and  abatement.  These 
guidelines  will  be  entitled  Guidelines 
for  the  Evaluation  and -Reduction  of 
Lead-Based  Paint  Hazards  in  Housing. 
Leading  experts  in  the  field  of  lead- 
based  paint  inspection,  risk  assessment, 
and  abatement  have  been  consulted  by 
HUD  in  developing  these  new 
guidelines,  including  lead-based  paint 
abatement  trainers  and  abatement 
professionals,  as  well  as  government 
officials  from  the  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH),  the  Centers  for  Disease  Control 
and  Prevention  (CDCP).  EPA  and  HUD. 

Since  the  development  of  the  revised 
guidelines  paralleled  the  development 
of  this  proposed  rule,  the  Agency  was 
able  to  consult  with  HUD  throughout 
the  rule  development  process  in  an 
attempt  to  achieve  consistency  between 
the  two  documents.  The  Agency  will, 
when  it  is  available,  include  a  copy  of 
the  new  HUD  guidelines  in  the  public 
docket  for  this  proposed  rule. 

C.  Inspection  for  Target  Housing  - 

The  objective  of  an  inspection  is  to 
determine,  and  then  report,  the 
existence  of  lead-based  paint  in 
residential  dwellings  through  a  surface- 
by-surface  investigation.  The  data 
collection  and  reporting  standards 
specified  in  §  745.228(a)  must  be 
followed  when  conducting  an 
inspection.  Because  the  data  collection 
and  reporting  standards  are  crucial  to 
the  accuracy  of  an  inspection,  an 
inspection  may  only  be  conducted  by  an 
individual  certified  as  either  an 
inspector  technician  or  an  inspector/risk 
assessor.  An  inspection  is,  by  definition, 
intended  to  provide  a  comprehensive 
inventory  of  all  lead-based  paint  in  a 
dwelling  unit.  Consistent  with  this 
definition,  the  inspection  report  will 
provide  a  detailed  evaluation  of  the 
presence  of  lead  in  all  paint  within  the 
unit. 

EPA  is  proposing  to  define  a  unit  as 
a  room,  or  connected  group  of  rooms, 
used  or  intended  to  be  used  by  a  single 
tenant  or  owner.  Section 
745.228(a)(2)(ii)  of  the  proposed 
regulator)'  text  states  that  component 
surfaces  with  distinct  painting  histories 
in  every  unit  must  be  tested.  This 
effectively  means  that  every  unique 
component  within  a  room  that  has  a 
painted  surface  that  has  been  deemed  to 
.  have  such  a  painting  history  by  the 
inspector  technician  or  inspector/risk 
assessor,  would  have  to  be  tested. 

The  requirement  that  every  unique 
painted  surface  be  tested  is  consistent 
with  the  Title  X  definition  of  an 


inspection  involving  a  "surface-by- 
surface  investigation."  An  inspection  is 
intended  to  provide  detailed 
information  on  the  presence  of  lead  in 
all  paint  in  a  dwelling  unit,  and  the 
procedures  in  this  proposed  standard 
are  intended  to  provide  a  framework  to 
obtain  this  information. 

The  inspection  standards  reflect  the 
Agency's  preliminary  decision  not  to 
provide  detailed  instruction  on  how  to 
perform  specific  lead-based  paint 
identification  tasks,  for  instance,  taking 
a  paint  chip  sample  or  operating  an  XRF 
instrument,  but  instead  to  assure  that 
analysis  information  is  obtained  and 
maintained  as  part  of  the  recordkeeping 
requirements.  Because  the  actual 
methods  and  techniques  used  to 
determine  the  presence  of  lead-based 
paint  (the  test  methods)  are  constantly 
evolving,  and  improvements  in 
technology  are  expected  to  continue,  the 
standards  contained  in  this  proposed 
rule  do  not  specify  the  technology  to  be 
utilized  for  analysis,  but  do  require 
documented  methodologies  which 
incorporate  adequate  quality  control 
procedures. 

Examples  of  analytical  technologies 
capable  of  lead-based  paint  testing 
include  field  portable  XRF  and, 
laboratory  analysis  of  paint  chip 
samples  by  atomic  absorption 
spectroscopy  (AAS)  and  inductively 
coupled  plasma  atomic  emission 
spectroscopy  (ICP).  EPA  does  not 
intend,  in  this  regulation,  to  specify  in 
detail  the  procedures  for  the  analysis  of 
paint  for  lead  content.  The  new  HUD 
guidelines,  provide  comprehensive 
guidance  on  both  XRF  sampling,  and 
laboratory  analytical  methods,  and  the 
procedures  in  the  guidelines  should  be 
followed  when  conducting  lead-based 
paint  testing.  The  Agency  is  considering 
the  need  for  promulgating  detailed 
regulatory  requirements  for  lead-based 
paint  testing  and  requests  comment  on 
the  need  for  such  an  enforceable  testing 
regulation. 

The  proposed  standards  do  require 
that  any  environmental  laboratory 
analysis  to  determine  the  lead  content 
in  paint,  dust,  and  soil,  be  done  by  only 
those  laboratories  recognized  by  the 
Agency  as  being  capable  of  performing 
these  activities. 

X-ray  fluorescence  (XRF) 
spectroscopy  is  widely  used  as  a  field 
inspection  devise.  The  accumulated 
experience  in  use  of  XRF  instruments 
has  provided  anecdotal  evidence  that 
they  are  subject  to  imexplained 
variances  in  performance.  To  date,  there 
has  been  little  comprehensive 
evaluation  of  the  performance  of  XRFs 
under  actual  field  conditions.  Because 
of  the  questions  raised  concerning  XRFs 


performance,  EPA  is  conducting  a  field 
study  of  lead-based  paint  measurement 
technology.  Results  of  this  study  will  be 
used  to  shape  lead-based  paint  testing 
guidelines  which  will  be  reflected  in  the 
new  HUD  guidelines  and  disseminated 
as  guidance. 

While  methodologies  for  determining 
the  presence  of  lead-based  paint  may 
vary,  the  inspection  standards  would 
require  that  the  inspector  technician  or 
inspector/risk  assessor  prepare  an 
inspection  report  that  would  detail  the 
findings  of  their  inspection  and  the 
methods  used  during  the  inspection. 
The  inspector  technician  or  inspector/ 
risk  assessor  would  have  to  adhere  to 
the  reporting  requirements  listed  in 
proposed  §  745.228(a)(6)  of  the 
regulatory  text.  Accurate  completion  of 
the  report  would  be  the  enforceable 
component  of  the  inspection  standards. 

The  inspection  report  would  serve  as 
a  guide  for  the  inspector  technician  or 
inspector/risk  assessor  to  ensure  that  all 
of  the  necessary  information  will  be 
obtained  during  an  inspection.  An 
example  of  an  inspection  report  can  be 
found  in  the  HUD  guidelines. 

An  inspection  report  would  have  to 
be  completed  for  each  unit  inspected. 
Upon  completion  of  the  testing,  an 
inspection  report  would  be  written  and 
would  include  all  information  required 
in  §  745.228(a)(6)  of  the  proposed 
regulatory  text.  The  inspection  report 
would  be  retained  by  the  owner  of  the 
residence  or  building  and  the  certified 
firm  that  conducted  the  inspection  for  a 
period  of  3  years.  Section  1018  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  requires  that  by 
October  1994.  the  Agency  and  HUD 
develop  a  regulation  for  the  disclosure 
of  lead-based  paint  hazards  in  target 
housing  which  will  be  offered  for  sale 
or  lease.  The  inspection  report  would  be 
subject  to  the  disclosure  and 
recordkeeping  requirements  of  the- 
section  1018  regulation. 

D.  Risk  Assessment  for  Target  Housing 

The  Federal  government's  commonly 
held  definition  of  risk  assessment 
defines  the  health  effects  of  exposure  to 
hazardous  materials  to  individuals  or 
populations  by  conducting  a  hazard 
identification,  a  dose-response 
assessment,  an  exposure  assessment, 
and  a  risk  characterization  {Risk 
Assessment  in  the  Federal  Government: 
Managing  the  Process,  National 
Academy  Press)  (Ref.  1).  This  form  of 
risk  assessment  focuses  on  a 
quantitative  analysis  of  risk  to  human 
health  and  does  not  recommend  options 
for  the  management  of  the  risk.  Risk 
assessment  as  defined  by  TSCA  Title  IV, 
differs  from  this  traditional  concept  in 
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that  the  inspector/risk  assessor  is  relied 
upon  to  not  only  identify  lead-based 
paint  hazards,  but  to  also  recommend 
options  for  the  management  of  these 
hazards. 

Section  401(16)  of  TSCA  provides  that 
the  objective  of  a  risk  assessment  is  to 
determine,  and  then  report  the 
existence,  nature,  severity,  and  location 
of  lead-based  paint  hazards  in 
residential  dwellings  through  an  on-site 
investigation.  This  definition  is  based 
on  the  risk  assessment  protocols 
developed  by  HUD  and  the  Housing 
Authority  Risk  Retention  Group  (HUD/ 
HARRG)  as  mandated  by  amendments 
to  the  Housing  and  Community 
Development  Act  of  1987,  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(Pub.  L.  100-242). 

Under  the  proposed  rule,  a  risk 
assessment,  including  the  risk 
assessment  report,  may  only  be 
conducted  by  an  individual  certified  as 
an  inspector/risk  assessor.  However,  an 
inspector  technician  may,  assist  a 
certified  inspector/risk  assessor  by 
taking  paint,  soil,  and  dust  samples. 
The  Agency  views  the  role  of  the 
inspector/risk  assessor  as  pivotal  in 
reducing  risks  associated  with  lead- 
based  paint.  The  certified  inspector/risk 
assessor  will  be  a  trained  specialist 
equipped  with  the  requisite  professional 
credentials  needed  to  evaluate  risks 
associated  with  lead-based  paint.  The 
Agency  envisions  that  a  certified 
inspector/risk  assessor  would  be 
qualified  to  make  a  competent,  -and 
rational  assessment  of  the  location  and 
severity  of  lead-based  paint  hazards. 
The  procedures  outlined  in  proposed 
§  745.228(b)  of  the  regulatory  text 
provide  a  framework  for  the  collection 
ef  risk  assessment  data.  These 
procedures  were  developed  on  the 
premise  that  the  background  and 
required  training  of  a  professional 
inspector/risk  assessor  vvou Id  enable  the 
inspector/risk  asS^essorto  idcntif\'  risks 
associated  with  lead  based  paint 
hazards  and  to  develop  opticns  for 
actions  to  eliminate  hazards.  The 
rv^quired  training  would,  through  the 
accreditation  process  outlined  in  this 
regulation,  include  the  best  scientific 
information  available  on  characterizing 
hazardous  levels  of  lead  "in  pajnt.  soil, 
and  dust. 

As  stated  earlier  in  this  preamble,  the 
Agency  is  currently  developing  criteria 
pursuant  to  section  403.of  TSCA  for  the 
identification  of  lead  hazards  in  soil, 
dust,  and  paint  to  facilitate  the  risk    - 
assessment  decision  making  process. 
When  promulgated,  the  determinations 
made  under  the  section  403  regulation, 
and  associated  guidance,  will  be  widely 
di.sseminated  by  the  Agency,  and  wiJi  be 


a  required  element  of  the  training  course 
curricula  under  this  regulation. 

The  standards  in  this  regulation  are 
intended  to  apply  to  individual 
residential  dwelling  units,  whether  in 
multi-unit  residential  dwelling  or  in 
single-family  housing.  The  procedures 
for  determining  which  units  are  to  be 
assessed  within  a  multiunit  dwelling  are 
not  included  in  these  standards.  This 
-  decision  should  be  made  by  the 
building  owner  or  housing  authority  in 
consultation  with  the  inspector/risk 
assessor. 

The  first  step  of  a  risk  assessment  is 
to  have  the  risk  assessor  survey  the  unit 
or  dwelling  to  evaluate  its  overall 
condition.  In  buildings  buih  after  1960 
in  relatively  good  condition  where  the 
probability  of  finding  lead-based  paint 
hazards  is  low,  a  comprehensive  risk 
assessment  may  be  unnecessary.  To 
avoid  the  cost  of  conducting  a 
comprehensive  risk  assessment,  an 
owner  of  these  dwellings  may  wish  to 
have  the  risk  assessor  conduct  a  lead 
hazard  screen  before  initiating  the 
complete  risk  assessment.  According  to 
the  HUD  guidehnes.  such  a  screen 
employs  more  limited  sampling  and 
more  sensitive  hazard  identification 
criteria.  In  general  a  screen  Involves 
determining  overall  paint  condition  in  a 
unit,  taking  limited  dust  samples  from 
floors  and  exterior  window  sills,  and 
soil  samples  from  bare  soil.  A  detailed 
discussion  of  how  to  conduct  a  screen 
and  the  criteria  used  to  evaluate  the 
resuhs  of  a  screen  can  be  found  in  the 
HUD  guidelines.  If  a  unit  fails  this 
screen,  EPA  recommends  that  a  risk 
assessment,  as  described  in  proposed 
§  745.228(b)(2)  through  (b)(9)  of  the 
r»;gulator>'  text,  be  conducted.  Failure  of 
the  screen  indicates  that  lead  hazards 
may  be  present  and  that  a  more 
thorough  risk  assessment  is  wairanted  ' 
to  definitively  identify  the  lead  hazards 
within  the  unit. 

At  this  point  the  risk  assessor  would 
review  any  background  infonniation  as 
described  in  proposed  §  745.228(b)(2). 
This  data  will  contain  useful 
info-i-mation  regarding  the  physical" 
characteristics  of  the  unit  and 
residential  use  patterns  within  the  unit. 
This  information  includes  the  age  of  the 
building  or  if  there  are  children  under     ' 
age  64iving  in  the  unit,  as  well  as 
information  on  any  knov^-n  lead-related 
hh-alth  problems  of  any  occupant  of  the 
dwelling  unit.  Further,  the^risk  assessor 
would  obtain  any  other  available 
information  that  would  characterize 
occupant  use  patterns  that  may  generate 
or  contribute  to  lead-based  paint 
hazards.  Examples  of  this  information 
could  include  family  hobbies  that 
involve  lead,  the  location-of  a 


commonly  used  entryway  or  commonly 
opened  windows.  The  inspector/risk 
assessor  should  also  obtain,  if  available, 
any  previous  test  results  or  inspections 
regarding  lead-based  paint  or  other 
assessments  for  lead-related  hazards. 
This  information  may  prove  valuable  in 
determining  the  presence  of  lead-based 
paint  without  having  to  re-sample  areas 
of  the  unit.  However,  the  inspector/risk 
assessor  must  evaluate  the  quality  and 
the  reliability  of  any  previous  test 
results.  Past  inspections  may  not 
conform  to  current  standards  of  care, 
possibly  resulting  in  an  incorrect 
determination  of  the  location  of  lead- 
based  paint. 

The  next  step  in  a  risk  assessment  is 
to  conduct  a  closer  visual  inspection  of 
the  condition  of  the  painted  surfaces 
within  the  unit.  Any  paint  found  to  be 
deteriorated  should  be  tested  by  an 
inspector  technician  or  the  inspector/ 
risk  assessor  according  to  the 
procedures  found  in  the  inspection 
portion  of  the  proposed  standards.  The 
inspector/risk  assessor  should  also  test 
any  surfaces  that  they  determine  mav  be 
a  source  of  lead  dust  or  lead-based 
chips.  These  include  friction  and  impact 
surfaces  such  as  door  and  window 
frames,  or  painted  surfaces  accessible  to 
children  such  as  window  sills  or  stair  . 
treads. 

Dust  samples  should  be  collected 
within  each  selected  unit  according  in 
parts  of  the  fiving  area  where  ciiildren 
are  most  likely  to  come  into  contact 
with  dust.  These  areas  include 
bedrooms,  family  rooms,  and  kitchens. 
In  general,  any  area  that.children 
frequent  in  the  dwelling  should  be 
evaluated  for  lead-contaminated  dust. 
The  HUD  guidelines  as  well  as  the  . 
currently  available  EPA  model  inspector 
course  provide  detailed  guidance  and 
instruction  in  the  collection  of  dust 
samples  in  residential  dwellings. 
Finally,  randomly  selected  soil 
sample^  should  be  collected  by  an 
inspector  technician  or  inspect or'risk 
assessor  and  analyzed  in  order  to 
adequately  characterize  the  lead 
concentrations  in  exlerior  pUy  areas, 
areas  containing  bare  soil,  and  along  the 
dripline  or  foundation  area  of  a  unit. 

All  dust.  soil,  and  where  appropri<;;f, 
paint  samples  should  be  sent  to  a 
laboratory  that  is  fully  recognized  by 
EPA  as  being  capable  of  performing 
thsse  activities. 

As  with  an  inspection,  the  data 
collected  as  part  of  a  risk  assessment 
would  be  documented  in  an  assesbmeiu 
report.  Proposed  §  745.228(b)(8)  of  the 
regulatory  te.xt  describes  all  items 
required  to  be  included  in  the  risk 
assessment  report. 
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Pursuant  to  section  401(16)  of  TSCA, 
a  risk  assessment  may  include  "other 
activity  as  may  be  appropriate."  Based 
on  this  language,  the  Agency  is 
proposing  that  the  risk  assessment 
report  should,  as  a  final  step,  identify 
lead  hazard  control  strategies  to  address 
all  identified  lead-based  paint  hazards. 
A  justification  for  each  hazard  control 
strategy  identified  must  also  be 
provided.  The  inspector/risk  assessor 
should  also  prioritize  each  of  the  hazard 
control  actions  based  on  the  immediacy 
of  the  hazard,  and  recommend  a 
schedule  to  the  building  owner  for 
addressing  hazards.  Clearly  the  most 
hazardous  conditions  (e.g.  badly 
deteriorated  lead-based  paint)  within  a 
unit  should  be  addressed  as  soon  as 
possible,  and  before  other  control 
actions  are  taken. 

The  risk  assessment  report  is  to  be 
maintained  by  the  owner  of  the 
residence  or  building,  as  well  as  the 
certified  individual  or  firm  that 
conducted  the  assessment  for  at  least 
three  years.  This  information  would  also 
be  subject  to  the  disclosure  and 
recordkeeping  requirements  of  the 
regulation  developed  under  section 
1018  of  Title  X. 

E.  Abatement  for  Target  Housing 

Abatement  is  defined  by  section 
401(1)  of  TSCA  as  "any  set  of  measures 
designed  to  permanently  eliminate  lead- 
based  paint  hazards."  The  term,  as 
defined,  includes  the  removal  of  lead- 
based  paint  and  lead-contaminated  dust, 
the  permanent  containment  or 
encapsulation  of  lead-based  paint,  the 
replacement  of  lead-painted  surfaces  or 
fixtures,  and  the  removal  or  covering  of 
lead-contaminated  soil.  In  addition,  it 
includes  all  preparation,  cleanup, 
disposal,  and  post-abatement  clearance 
testing  activities  associated  with  such 
measures.  By  definition,  abatement  is 
limited  to  those  activities  that  are 
designed  to  permanently  eliminate  lead- 
based  paint  hazards. 

Abatement  does  not  include 
renovation  and  remodeling,  or 
landscaping  activities,  whose  primary 
intent  is  not  to  permanently  eliminate 
lead-based  paint  hazards,  but  is  instead 
to  repair,  restore,  or  remodel  a  given 
structure  or  dwelling,  even  though  these 
activities  may  incidently  result  in  a 
reduction  in  lead-based  paint  hazards. 

For  the  purposes  of  this  regulation, 
the  Agency  will  presume  abatement  to 
occur  in  the  foUowring  circumstances: 

(1)  Projects  for  which  there  is  a 
written  contract  stating  that  an 
individual  or  firm  will  be  conducting 
activities  on  or  in  a  dwelling  unit  that 
will  permanently  eliminate  lead-based 
paint  hazards; 


(2)  Projects  involving  the  permanent 
elimination  of  lead-based  paint  or  lead- 
contaminated  soil  conducted  by  firms  or 
individuals  certified  in  accordance  with 
this  regulation:  or 

(3)  Projects  involving  the  permanent 
elimination  of  a  lead-based  paint  hazard 
or  lead-contaminated  soil  conducted  by 
firms  or  individuals  who,  through  their 
company  name,  promotional  literature, 
or  otherwise,  advertise  or  hold 
themselves  out  to  be  lead  abatement 
professionals.  The  definition  of 
abatement  includes  the  phrase 
"permanent  contaiimient  or 
encapsulation."  Encapsulation  is 
defined  as  a  process  that  makes  lead- 
based  paint  inaccessible,  by  providing  a 
barrier  between  the  lead-based  paint 
and  the  environment.  This  barrier  is 
formed  using  a  liquid  applied  coating  or 
an  adhesively  bonded  material.  The 
primary  means  of  attachment  for  an 
encapsulant  is  bonding  of  the  product  to 
the  surface  either  by  itself  or  through 
the  use  of  an  adhesive. 

The  Agency  recognizes  the  fact  that 
all  encapsulant's  will  degrade  over  time, 
so  therefore,  no  encapsulant  is  truly 
permanent.  Nevertheless,  the  Agency 
would  consider  an  encapsulant  to  be 
"permanent"  within  the  meaning  of 
TSCA  Title  IV  if  the  encapsulant  is 
periodically  monitored  and  maintained 
over  the  lifetime  of  the  surface.  The 
Agency  is  soliciting  comment  on  the 
proposed  requirement  for  the  periodic 
monitoring  of  encapsulants. 

The  permanent  containment  of  lead- 
based  paint  would  be  achieved  through 
the  use  of  a  mechanical  enclosure 
system.  The  enclosure  should  be  a  rigid, 
durable  barrier  that  is  mechanically 
attached  to  the  building  component, 
with  all  edges  and  seams  sealed  with 
caulk  or  other  sealant  to  provide  a  dust- 
tight  system. 

As  defined  in  this  proposal,  an 
abatement  would  have  to  be  conducted 
by  persons  certified  by  the  appropriate 
approving  authority  as  a  worker  or 
supervisor.  Every  abatement  project 
would  require  a  supervisor  assigned  to 
it  who  has  been  certified  by  the 
appropriate  approving  authority.  The 
supervisor,  if  not  on-site,  would  have  to 
be  available  by  phone  and  able  to 
physically  be  present  at  the  work-site 
within  2  hours.  This  supervisor,  as  well 
as  the  certified  firm  they  work  for, 
would  be  responsible  for  ensuring  that 
all  abatement  activities  in  target  housing 
are  completed  according  to  the 
standards  outlined  in  this  proposed 
rule. 

Regarding  project  designer/planners, 
the  Agency  is  including  in  proposed 
§  745.228(c)(7)  of  the  regulatory  text,  a 
requirement  that  they  prepare  a  written 


pre-abatement  plan  for  projects 
involving  the  abatement  of  10  or  more 
units,  since  the  size  of  these  operations 
may  require  a  level  of  expertise  not 
required  in  single-family,  or  smaller 
multi-unit  projects.  The  Agency  is 
requesting  comment  on  the  proposed 
requirement  that  a  project  designer/ 
planner  must  be  utilized  to  design 
abatement  projects  for  units  numbering 
10  or  more.  The  Agency  has  also 
considered  this  size  distinction  in 
development  of  its  Interim  Final 
Regulations  to  amend  the  Asbestos 
Hazard  Emergency  Response  Act's 
(AHERA)  Asbestos  Model  Accreditation 
Plan  to  include  public  buildings. 

A  pre-abatement  plan  is  to  be 
completed  by  the  supervisor  or  project 
designer/planner  as  appropriate  for  the 
size  of  the  work  project.  This  plan 
would  follow  the  standards  for  worker, 
environmental  and  occupant  protection 
as  outlined  in  this  proposed  rule. 
Because  there  may  be  a  potential 
conflict  of  interest  between  those  who 
conduct  the  inspection/risk  assessment 
and  those  who  actually  do  the 
abatement,  it  is  recommended  that  the 
plan  contain  a  statement  that  the 
persons  or  firm  engaged  in  the 
inspection  and/or  risk  assessment  of  a 
unit  should  not  perform  lead  abatement 
activities  in  that  same  unit.  This  type  of 
conflict  may  arise  if  inspector/risk 
assessors  are  in  a  position  to  receive  a 
financial  benefit  by  recommending  that 
an  abatement  be  conducted. 

To  protect  the  health  of  building 
occupants,  the  rule  as  proposed  would 
require  that  an  occupancy  protection 
plan  be  developed  by  the  supervisor  or 
planner/project  designer.  This  plan 
should  address  what  measures  would  be 
taken  during  the  abatement  to  protect 
the  building  occupants,  and  what 
method  of  verification  would  be  utilized 
to  document  this  protection.  In 
development  of  the  plan,  certain  factors 
should  be  taken  into  consideration,  for 
example,  the  length  of  abatement, 
remaining  access  to  facilities  and  exits, 
and  total  area  involvied.  In  plans  which 
require  the  relocation  of  occupants, 
samples  would  be  collected,  analyzed, 
and  clearance  levels  met  according  to 
proposed  §  745.228(c)(9)  before  re- 
occupancy. 

An  abatement  project  typically 
involves  one  or  more  of  the  following 
techniques:  Building  component 
replacement,  the  use  of  physical 
enclosure  systems,  or  on-site  or  off-site 
paint  removal  from  building 
components.  It  is  the  responsibility  of 
the  abatement  supervisor,  with  possible 
input  from  the  risk  assessor,  to 
determine  the  most  appropriate  course 
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of  action  to  eliminate  identified  lead 
hazards. 

Section  745.228(c)(6)  of  the  proposed 
rule  would  require  that  the  supervisor  of 
an  abatement  job  submit  a  pre- 
abatement  notification  to  EPA  or  the 
approving  authority,  for  their 
information,  prior  to  the 
commencement  of  the  abatement.  In  the 
case  of  an  authorized  State  program. 
States  may  develop  their  own 
notification  procedures  as  part  of  the 
State  program.  This  requirement  has 
been  included  to  assist  with  targeting 
enforcement  efforts. 

The  Agency  wants  to  protect  against 
lead  abatement  related  risks  to  workers, 
the  environment,  and  any  individuals 
who  may  remain  in  a  unit  during 
abatement.  The  Agency  believes  that  the 
Occupational  Safety  and  Health 
Administration's  (OSHA)  May  4.  1994 
Interim  Final  Rule,  Lead  Exposure  in 
Construction,  will  adequately  protect  all 
workers  engaged  in  lead-based  paint 
abatement.  The  Agency  is  currently 
working  closely  with  OSHA  to  ensure 
that  workers  employed  by  State  and 
local  governments,  and  therefore  not 
covered  by  the  OSHA  regulation,  will  be 
covered  under  this  proposed  regulation 
in  States  without  OSHA-approved  State 
plans. 

In  its  interim  rule,  OSHA  reduced  the 
permissible  exposure  limit  (PEL)  from 
200  ^g/m'  as  an  8-hour  time  weighted 
average  (TWA)  to  an  8-hour  TWA  of  50 
jig/m\  The  OSHA  interim  rule  also 
includes  a  list  of  three  categories  of 
tasks  that  are  commonly  known  to 
produce  exposures  above  the  PEL.  The 
performance  of  the  tasks  within  these 
categories  automatically  triggers  basic 
protective  provisions  that  mandate  the 
use  of  particular  types  of  respiratory 
protection  unless  air  monitoring  is 
conducted  to  determine  that  protection 
is  not  required. 

Although  not  currently  part  of  this 
proposed  regulation,  the  Agency  is 
considering  prohibiting  certain  work 
practices,  due  to  the  potential  risk  of 
lead  contamination  posed  by  these 
practices  to  workers  and/or  the 
environment.  The  following  work 
practices  are  being  considered  for 
prohibition  during  the  abatement  of 
lead-based  paint  in  target  housing: 
i.  Open  flame  burning  of  painted 
surfaces. 

ii.  Dry  scraping  or  sanding  of  painted 
surfaces. 

iii.  The  use  of  heat  guns  on  painted 
surfaces  for  abatement  writhout  proper 
protection. 

These  practices  have  been  singled  out 
because  of  the  potential  risk  of  exposure 
to  lead-contaminated  dust  and  toxic 
fumes.  The  Agency  is  seeking  comments 


and/ or  data  related  to  exposure  to  lead- 
contaminated  dust  and  fumes  from 
these  or  other  abatement  work  practices. 

Following  the  completion  of  an 
abatement,  post-abatement  soil  and  dust 
clearance  testing  would  have  to  be 
conducted  by  a  certified  inspector 
technician  or  an  inspector/risk  assessor 
according  to  the  procedures  in  proposed 
§  745.228(c)(9)  for  dust  sampling,  and 
proposed  §^745.086(c)(10)  for  soil 
sampling.  Exterior  dust  and  soil 
clearance  levels  would  also  have  to  be 
evaluated  after  the  lead-based  paint 
abatement  of  exterior  walls. 

The  inspector/risk  assessor  would 
evaluate  the  results  of  the  clearance 
testing  to  determine  if  the  clearance 
levels  have  been  met.  It  is  also 
recommended  that  there  be  no 
economic  relationship  between  the 
inspector  technician  or  inspector/risk 
assessor  and  persons  engaged  in 
abatement  due  to  conflict-of-interest 
concerns.  The  Agency  is  interested  in 
comments  on  the  burden  of  requiring 
that  the  clearance  determination  being 
made  by  the  inspectcw/risk  assessor,  as 
opposed  to  the  abatement  supervisor. 
The  inspector/risk  assessor  should 
compare  the  residual  lead  dust  level  (as 
determined  by  the  laboratory  analysis) 
from  each  dust  sample  with  the 
clearance  levels  for  lead  in  dust  on 
floors,  window  sills,  window  wells,  and 
exterior  surfaces,  as  established  in  the 
HUD  GuideUnes  for  the  Evaluation  and 
Controls  of  Lead-Based  Paint  Hazards  in 
-  Housing.  The  Agency  may  in  the  future 
establish  clearance  levels  pursuant  to 
section  403  of  TSCA.  and  if  so.  then 
these  levels  will  be  applicable. 

If  a  unit  fails  clearance  testing,  the 
unit  will  be  recleaned  followed  by 
repeating  clearance  procedures.  In 
addition,  the  hazard  control  strategy 
may  need  to  be  reexamined  and 
appropriately  adjusted  or  improved  if 
clearance  levels  continually  fail  to  meet 
prescribed  levels. 

The  potential  for  soil  contamination, 
following  exterior  lead-based  paint 
abatement  activities,  is  also  a  concern  of 
the  Agency.  The  proposed  approach  to 
dealing  with  this  problem  is  the 
comparison  of  pre-  and  post-abatement 
soil  lead  levels  to  determine  what  soil 
lead  level  should  be  achieved  for 
clearance  following  an  abatement.  The 
testing  protocol  for  soil  in  proposed 
§  745.228(c)(10)  includes  the  sampling 
of  soil  from  the  dripline  and  foundation 
areas  as  well  as  any  children's  play 
areas.  To  determine  if  post-abatement 
soil  lead  levels  (using  the  above- 
mentioned  sampling  methods)  have 
increased  at  a  statically  significant  level, 
the  Agency  is  proposing  that  a  statistical 
analysis,  such  as  a  paired  student  T-test 


be  used.  If  the  soi'  'ead  levels  increase 
at  the  95  percent  confidence  limit,  then 
the  soil  must  be  remediated  back  to  the 
pre-abatement  lead  level,  or  the  soil 
must  be  abated  following  the  standards 
in  proposed  §  745.228(j).  If  there  is  no 
significant  increase  at  the  95  percent 
confidence  limit,  then  no  remediation  or 
abatement  is  necessary. 

Reports  and  recordkeeping  plav  an 
essential  role  in  tracking  and  monitoring 
the  effectiveness  and  safety  of  lead- 
based  paint  hazard  abatement  in  target 
housing.  The  certified  supervisor  is 
responsible  for  completing  the 
abatement  report  as  described  in 
proposed  §  745.228(c)(12). 

Records  would  be  maintained  by  the 
building  owner  and  the  persons 
conducting  the  abatement  activity  for  at 
least  3  years.  These  records  will  be 
subject  to  the  disclosure  and 
recordkeeping  requirements 
promulgated  under  section  1018  of  Tille 
X. 

The  proposed  soil  abatement 
procedures  in  §  745.228(j)  of  the 
regulatory  text  would  require  the 
removal  of  soil  to  a  depth  determined  by 
the  inspector/risk  assessor  and 
replacement  of  contaminated  soil  with 
non-contaminated  soil.  If  contaminated 
soil  is  to  be  replaced  with  non- 
contaminated  soil,  the  inspector/risk 
assessor  will  determine  the  source  of 
soil  that  is  to  be  used  as  a  replacement. 
Since  most  soil  has  naturally  occiuring 
background  levels  of  lead,  replacement 
soil  should  contain  levels  that  are  not 
hazardous  to  human  health  or  the 
environment.  The  Agency  feels  that  the 
inspector/risk  assessor  has  the 
experience  necessary  to  chose  an 
appropriate  source  of  replacement  soil. 

As  an  alternative  to  removal  and 
possible  replacement,  the  contaminateil 
soil  shall  be  permanently  covered. 
Examples  of  a  permanent  covering 
include  pavement  or  concrete.  Crass  or 
other  landscaping  material  are  not 
considered  permanent  covering. 

A  written  abatement  report  would 
also  be  prepared  by  the  supervisor  or 
planner/project  designer,  (depending  on 
the  size  of  the  project)  that  provides  a 
uTitten  description  of  the  abatement 
and  presents  the  results  of  the  clearance 
testing.  The  abatement  report  would 
also  be  subject  to  the  disclosure  and 
recordkeeping  requirements  of  the 
regulation  developed  under  section 
1018  of  Title  X. 

F.  Management  of  Waste  From  Target 
Housing  Lead  Abatement  Activity 

The  Resource  Conservation  and 
Recovery  Act  (RCRA)  establishes  a 
comprehensive  Federal  program  to 
regulate  the  handling  of  solid  wastes 
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under  42  U.S.C  sections  6901-6992k. 
RCRA  Subtitle  C  creates  a  cradle-to- 
grave  regulatory  structure  for  the 
treatment,  storage,  and  disposal  of 
hazardous  waste  (42  U.S.C.  sections 
6921-6939b).  RCRA  Subtitle  D  governs 
the  disposal  of  nonhazardous  solid 
waste  (42  U.S.C.  sections  6941-6969a). 
The  RCRA  regulatory  structure  requires 
generators  to  determine  whether  their 
solid  wastes  are  hazardous  wastes 
regulated  under  RCRA  Subtitle  C.  EPA 
has  promulgated  a  rule  under  RCRA 
which  sets  forth  criteria  for  determining 
whether  certain  solid  wastes  or  debris 
are  hazardous  wastes.  One  of  the 
characteristics  of  hazardous  wastes  is 
toxicity.  To  determine  if  a  solid  waste 
is  a  toxicity  characteristic  hazardous 
waste,  it  should  be  tested  for  its  toxicity 
characteristic  pursuant  to  40  CFR 
-261.24.  The  Toxicity  Characteristic  (TC) 
regulatory  limit  for  lead  is  5  parts  per 
million  in  the  leachate  from  the  test 
protocol. 

When  abating  lead  paint,  different 
types  of  solid  waste  are  generated  which 
may  be  subject  to  RCRA  hazardous 
waste  regulations.  EPA  is  concerned 
that  the  application  of  RCRA  hazardous 
waste  regulations  to  these  wastes  may 
unnecessarily  hamper  lead  abatement. 
The  Agency  wishes  to  minimize 
potential  regulatory  impediments  thus 
facilitating  lead  paint  abatement  in" 
residences  where  children  and  other 
individuals  may  be  at  risk.  EPA  is 
currently  evaluating  options  for 
modifying  RCRA  regulations  so  that 
lead  abatement  proceeds  expeditiously 
while  ensuring  safe  and  effective 
management  and  disposal  of  abatement 
wastes.  Under  a  separate  rulemaking, 
EPA  plans  to  issue  a  proposal 
addressing  lead  abatement  wastes. 

G.  Identification  of  Lead-Based  Paint  in 
Public  Buildings 

Sections  745.228  (a)(1)  through 
(a)(7)(i)  of  the  regulatory  text  proposes 
standards  that  would  be  used  for  the 
identification  of  lead-based  paint  in 
public  buildings.  Because  children 
make  up  a  significant  number  of  the 
occupants  in  target  housing  and  public 
buildings,  which  include  day-care 
centers,  schools,  museums,  and 
churches,  these  standards  are  the  same 
as  those  proposed  for  target  housing  A 
second  reason  for  utilizing  the  same 
standards  is  the  similarity  of  building 
and  structural  components  in  target 
housing  and  public  buildings.  Although 
many  public  buildings  contain 
structural  steel  components,  such  as 
steel  frames,  these  are  covered  for  fire 
protection  and  cosmetic  reasons  with 
matPfials  that  are  similar  to  those  used 
in  target  housing.  Given  the  similarity  of 


materials  presenting  exposure  risks  to 
occupants,  EPA  believes  that  persons 
seeking  to  identify  lead-based  paint  in 
public  buildings  can  use  the  same 
inspection  methods  (such  as  XRF 
analysis)  as  those  used  in  target 
housing. 

Under  proposed  §  745.228  td)(2),  all 
information  collected  from  the 
identification  of  lead-based  paint  would 
have  to  be  maintained  by  the  owner  of 
the  public  building  tested  for  a  period 
of  not  less  than  3  years. 

H.  Risk  Assessment  for  Public  Buildings 

In  addition  to  the  structural 
similarities  between  public  buildings 
and  target  hi.u-r ing,  a  high  probability 
exists  in  cenam  public  buildings  (e.g., 
day  care  centers  and  schools),  as  in 
target  housing,  that  children  will  be 
present  and  potentially  exposed  to  lead- 
based  paint  hazards.  Although,  TSCA 
Title  IV  does  not  expressly  require  EPA 
to  establish  a  risk  assessment  standard 
for  public  buildings,  the  Agency  has 
decided  for  public  health  reasons  to 
propose  such  a  standard  in  this 
regulation.  The  Agency  believes  that 
regulating  the  conduct  of  a  risk 
assessment  in  public  buildings  is 
implied  in  the  definition  of  "deleading" 
in  section  402(b),  which  includes 
planning  of  lead  elimination  activities. 
The  Agency  believes  that  without  a 
proper  risk  assessment,  there  is  no 
assurance  that  effective  abatements  can 
be  conducted  in  public  buildings. 

The  objective  of  a  risk  assessment  is 
to  determine  the  existence,  nature, 
severity,  and  location  of  lead-based 
paint  hazards  and  identify  appropriate 
hazard  reduction  steps.  Given  the 
structural  similarities  between  target 
housing  and  public  buildings,  this 
proposed  regulation  provides  similar 
protocols  to  those  required  for 
conducting  risk  assessments  in  target 
housing.  The  Agency  is  specifically 
requesting  comment  on  this  proposed 
approach. 

Under  proposed  §  745.228(e)(2), 
records  would  have  to  be  maintained  by 
the  building  owner  and  persons 
conducting  the  abatement  and  all 
information  collected  must  be 
maintained  by  the  owner  of  the  building 
tested  for  a  period  of  not  less  than  3 
years. 

/.  Abatement  in  Public  Buildings 

The  oroposed  standards  in 
§  745.228(c)(1)  through  (c)(9)(iv)(D)  and 
(c)(ll)  through  (c)(16)  of  the  regulaton,- 
te.xt  would  also  be  applicable  to 
abatement  in  public  buildings  as 
defined  by  this  proposed  rule.  Section 
402(b)  of  TSCA  identifies  abatement- 
like activities  associated  with  public 


buildings  using  the  term  "deleading." 
Because  both  terms  are  defined  in  Title 
IV  in  terms  of  the  "elimination"  of  lead- 
based  paint  hazards,  for  purposes  of  this 
proposed  regulation,  the  Agency  is 
treating  the  two  terms,  "abatement"  and 
"deleading,"  as  if  they  were 
synonymous.  The  Agency  believes  that 
abatement  activities  in  public  buildings 
and  methods  of  measuring  protection 
for  their  workers,  occupants,  and  the 
environment  should  be  similar  to  those 
for  target  housing. 

Under  proposed  §745.228(0(2), 
records  would  have  to  be  maintained  by 
the  building  owner  and  persons 
conducting  the  abatement  and  all 
information  collected  must  be 
maintained  by  the  owner  of  the  building 
tested  for  a  period  of  not  less  than  3 
years. 

Management  of  waste  from  lead-based 
paint  abatement  activities  in  public 
buildings,  including  schools  and  day- 
care centers,  is  another  area  of  concern 
to  EPA.  Wastes  generated  from  lead- 
based  paint  activities  (e.g.,  abatement 
and  deleading)  are  currently,  depending 
upon  the  results  of  the  TC  analysis, 
covered  by  RCRA  hazardous  waste 
regulations.  As  discussed  in  unit  VIII. F. 
of  this  preamble,  EPA  is  evaluating 
options  for  modifying  existing  RCR-\ 
regulations  to  eliminate  potential 
impediments  to  lead  abatement,  while 
ensuring  safe  and  effective  management 
and  disposal  of  such  wastes. 

/.  Demolition  in  Public  and  Commercial 
Buildings  and  Superstructures 

Under  §  745.228(g)(1),  the  certified 
supervisor  would  be  required  to  collect 
any  historical  information  on  the  uses  of 
lead-based  paint  in  a  building  or 
superstructure  that  would  be 
demolished.  The  proposed  standards  for 
demolition  are  applicable  only  when  the 
deleading  of  components  prior  to^ 
destruction  of  the  facility  occurs.  If 
deleaving  is  conducted  as  a  part  of  the 
demolition  activity,  the  standards  under 
§  745. 228(i)(l)  through  (7)  are 
applicable. 

Additionally,  the  conduct  of  lead- 
based  paint  activities  would  require  a 
hazardous  waste  determination 
pursuant  to  40  CFR  262.11  prior  to 
demolition.  All  demolition  waste  would 
be  treated  in  accordance  with  RCRA. 

K.  Identification  of  Lead-Based  Paint  in 
Commercial  Buildings  and 
Superstructures 

The  proposed  standards  in 
§  745.228(h)(1)  through  (h)(4)  of  the 
regulator*'  text  describe  the  standards 
for  the  identification  of  lead-based  paint 
on  steel  superstructures  and  commercial 
buildings. 


Based  on  infcvmation  received  from 
professional  organizations  that  are 
involved  in  steel  strucTore  deleading 
activities,  EPA  believes:  (1)  Thai 
maintenance  and  painting  records  are 
available  more  often  in  a  conunercial 
setting  than  in  target  housing  or  public 
buildings;  (2)  that  processes  for  lead 
identification  in  comirtercial  buildings 
would  be  more  similar  to  those  used  in 
superstructures  than  to  those  used  ia 
target  housing  because  unencJosfcd 
metal  components  are  a  primary 
architectural  feature  of  commercial 
buildings  such  as  warehouses;  and  (3) 
the  purpose  of  identifying  lead  is 
inherently  different  in  commercial  arid 
superstructure  settings  from  that  in 
target  housing  settings.  Unlike  target 
housing,  the  piurpose  of  identifying  lead 
hazards  in  commercial  and 
superstructure  settings  is  not  to  remove 
the  lead-based  paint  because  it  may 
pose  a  hazard  to  occupants,  Instead,  the 
purpose  is  to  identify  a  potential  hazard 
to  workers  doing  building  or  structural 
maintenance,  and  the  environment. 

Paint  (lead  paint  included)  removed 
from  UBnpanents  in  commercial 
buildings  and  superstructures,  is 
generally  removed  as  part  of  routine  - 
maintenance  on  those  components.  The 
supervisor  should  determine  if  lead- 
based  paint  exists  prior  to  starting  work 
to  minimize  exposures  to  workers. 
Given  the  toxicity  of  lead,  sampling  to 
determine  the  presence  of  lead-based 
paint  is  commonly  practiced  prior  to 
mainteoance  work  on  superstructures 
and  in  conunercial  settings. 

These  identification  practices  include 
obtaining  relevant,  available  historical 
information  on  the  use  of  lead-based 
paint  for  a  structure  or  building. 
Previous  project  specificatitms  or 
inspection  reports  may  provide  the 
necessary  information.  If  the  use  of  lead- 
based  paint  cannot  be  conclusively 
raled-out,  Umited  samphng  would  be 
conducted  by  a  certified  supervisor 
according  to  proposed  §  745.228(h)(2). 

Since  the  Federal  Highway 
Administration  (FHIVA)  ban  on  the  use 
of  lead-based  paint  on  bridges  in  1980, 
many  States  have  required  the  use  of 
lead  substitutes  for  primary  coatings  on 
bridges.  Given  this  requirement,  the 
frequency  with  which  bridges  are 
repainted  raises  some  fundamental 
questions  about  recordkeeping 
requirements.  The  Agency  is  proposing 
that  all  informatkm  collected  from  the 
identification  of  lead-based  paint  on 
steel  structures  such  as  bridges,  would 
he  maintained  by  the  owner  of  the 
structure  tested  until  such  a  time  that 
the  structure,  or  portion  of  the  structure 
is  to  be  repainted.  Tliis  proposed 
requirement  is  based  on  the  variable 


frequency  with  which  steel  structures 
are  generally  repainted  and  maintained. 
The  Agency  is  requestii^  comment  on 
this  requirement  to  maintain  records. 

L  Deleading  of  Lead-Based  Paint  in 
Commercial  Buildings  and 
Superstructures 

The  proposed  standards  for  deleading 
of  commercial  buildings  and 
superstructures  are  found  in 
§  745.228(i)(l)  through  (i)(8)  of  the 
regulatory  text.  Given  the  similarities 
between  superstructures  and 
commercial  buildings  described  earlier, 
the  Agency  beheves  that  deleading 
activities  and  methods  of  ensuring  the 
protection  of  workers,  occup^inls  and/or 
individuals  within  the  vicinity,  and  the 
environment  should  also  be  similar  to 
those  used  far  superstructures, 

A  deleading  plan  would  have  to  be 
completed  by  a  certified  supervisor 
prior  to  initiating  deleading  activities. 
This  plan  would  address  worker 
protection,  as  well  as  environmental 
protection  issues. 

The  Agency  is  concerned  about  the 
risk  to  workers  and  the  environment 
due  to  deleading  activities  in 
commercial  buildings  and  steel 
structures.  As  with  all  other  abatement 
and  deleading  activities,  the  Agency  is 
relying  on  the  May  4.  1994  Interim  Final 
OSHA  rule.  Lead  Exposure  in 
Construction.  For  a  more  complete 
discussion  of  these  standards  see  the 
OSHA  requirements  at  29  CFR  part 
1926. 

The  Agency  is  also  considering 
prohibiting  open  flame  burning  of 
painted  surfaces,  the  dry  scraping  or 
sanding  of  painted  surfaces;  and  the  use 
of  heat  guns  on  painted  surfaces  for 
deleading  on  superstructures  and 
commercial  buildings  because  of  the 
potential  risk  of  lead  contamination  to 
workers  and/or  the  environment  posed 
by  these  practices.  The  Agency  is 
interested  in  comments  on  whether  it 
-should  prohibit  thf*se  practices. 

Waste  generated  when  abating 
commercial  builduigs  and 
superstructures  may  be  subject  to  RCRA 
Subtitle  C  hazardous  waste  regulations 
and  should  be  handled  accordinglv. 

Recordkeeping  requirements  for 
deleading  in  commercial  buildings  or  on 
superstructures  with  lead-based  paint 
are  proposed  in  §  745.228(11(61.  The 
report  described  in  §  745.228(i)(6)  shall 
be  maintained  by  the  owner  or  oversight 
agency  until  such  a  time  that  the 
structure,  or  portion  of  the  structure  i.s 
to  be  repainted. 

The  removal  of  lead-based  paint  in 
commercia?  buildings  and 
superstnictures,  could  potentially  affect 
water  quality  through  two  routes.  Tho 


first  route  is  by  non-point  source 
contamination,  e.g.,  lead-contaminated 
dust  that  is  deposited  as  a  result  of 
deleading  activities  is  transported 
overland  to  walerbodies  through 
stormwater  ranoff.  The  second  route  is 
by  point  source  discharge,  e.g.,  a  direct 
deposition  of  lead-based  paint  or  dust  to 
a  waterbody,  or  from  channelized 
stormwater  runoff. 

Non-point  sotirce  contamination  may 
be  controlled  through  compliance  with 
RCRA  (40  CFR  3004(d)  and  26a.35(a)). 
which  includes  settled  dust  and  debris 
from  deleading  activities.  RCRA  40  CFR 
268.35(a)  prohibits  the  land  disposal  of 
waste  which  exceed  the  toxic 
characteristic  regulatory  hmit  for  lead. 
In  addition,  guidance  issued  by  EP.A 
pursuant  to  the  Coastal  Zone  Act  Re- 
autho.rization  Amendments  (CZARA) 
section  6217(g)  identifies  a  management 
measure  for  the  operation  and 
maintenance  of  roads,  highways,  and 
bridges  in  coastal  States  to  incorporate 
requirements  for  pollution  prevention 
procedures  to  reduce  pollutant  loadings 
to  surface  waters. 

Removal  ai  lead-containing  materials 
.  from  steel  bridges  has  resulted  in 
inadvertent  discharges  of  lead 
compounds  that  exceeded  State  water 
quality  criteria,  and  showed  the 
potential  for  long-term  environmental 
impacts  based  on  sediment  sampbng 
("Long  Term  Environrr>ental  Evaluation 
of  Paint  Residue  and  Blast  Cleaning 
Abrasives  from  the  Middle  River  Bridge 
Repainting  Proiect,"  Cahfomla  State 
Department  of  Transportation,  1982). 
Existing  federal  regulations  on  steel 
structiu^l  projects  are  being  applied  on 
a  site-specific  basis.  However, 
differences  between  States'  wafer 
quality  standards  and  subseqtient 
implementation  of  those  standards 
indicates  a  need  for  a  consistent  water 
quality  poUcy  with  respect  to  discharges 
of  lead  into  waterways  during  removal 
of  lead-containing  materials  from  strel 
structures.  This  is  of  particular 
importance  due  to  the  number  of 
contracttgTS  who  work  in  multiple  State 
jurisdictions,  as  well  as  the  occurrence 
of  bridge  structures  which  span 
interstate  waters. 

Under  the  Clean  Water  Acts  (CWA) 
National  Pollution  Discbarge 
Elimination  S\"stem  (NPDES)  program 
and  interpretive  case  law,  paint  removal 
devices  used  on  bridges/ 
supersmicturss,  such  as  wet  and  dry 
abrasive  blasters,  high  pressure  watepet 
blasters,  and  sponge-jet  blasters,  may 
con.stifute  point  sources.  Therefore.  th« 
CWA  mandates  that  NPDES  permit 
applications  must  be  submitted  In  either 
EPA  or  States  approved  to  administer 
tbt^  NPDES  program  prior  to  any 
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discharge  [40  CFR  122.21(c)].  Of  course, 
if  there  is  no  discharge  or  potential 
discharge  to  waters  of  the  U.S.,  no 
NPDES  permit  is  required.  Individual 
soiuces  are  required  to  obtain  permits, 
but  EPA  believes  that  general  permits 
may  be  an  appropriate  mechanism  to 
cover  bridge  stripping  and  painting 
discharges.  According  to  40  CFR  122.28 
(a)(2)(ii),  the  soiuces  covered  in  a 
general  permit  must  involve  the  same 
types  of  operations,  discharge  the  same 
types  of  wastes,  require  the  same 
operating  conditions,  require  similar 
monitoring,  and  be  more  appropriately 
controlled  under  a  general  permit  than 
under  individual  permits.  General 
permits  reduce  the  administrative 
burden  on  both  the  permitting  agency 
and  the  permittee. 

EPA  requests  comment  on  the  best 
technologies  available  to  avoid  or 
eliminate  releases  of  lead  to  the  air, 
land,  or  water,  and  studies  showing  the 
amounts  of  releases  that  occur  with 
those  technologies.  EPA  can  then 
suggest  operating  conditions  or 
discharge  Umits  which  may  be 
appropriate  for  general  permits. 

M.  Applicability  of  RCRA  to  Lead-Based 
Paint  Wastes  fmm  Public  and 
Commercial  Buildings  and 
Superstructures 

Waste  generated  by  the  lead-based 
paint  abatement  contractors  when 
-  removing  lead  paint  from  public  and 
commercial  buildings  and 
superstructures  may  be  subject  to  RCRA 
Subtitle  C  hazardous  waste  regulations. 
The  Toxicity  Characteristic  (TC) 
regulatory  limit  for  lead  is  5  parts  per 
million  in  a  leachate  derived  by 
utilizing  the  Toxic  Characteristic 
Leaching  Protocol  (TCLP).  The  lead- 
based  paint  waste  generator  must 
determine  if  the  waste  generated  is 
hazardous  by  either  testing  a 
representative  sample  of  the  waste  in 
accordance  with  40  CFR  part  261 
subpart  C,  or  an  equivalent  method 
approved  pursuant  to  40  CFR  260.21,  or 
by  applying  knowledge  of  the  hazard 
characteristic  of  the  waste  in  light  of  the 
materials  or  process  used.  If  the 
representative  test  sample  exceeds  the 
TC  regulatory  limit,  the  waste  must  be 
managed  as  a  RCRA  hazardous  waste, 
and  the  contractor  would  be  a 
hazardous  waste  generator  and  must, 
therefore,  comply  with  40  CFR  part  262 
requirements.  In  addition,  the  training 
requirements  for  generators  of  lead- 
based  paint  waste  as  discussed  in  this 
preamble  are  applicable. 

EPA  has  different  requirements  for 
generators  of  different  quantities  of 
hazardous  waste.  For  example,  the 
regulations  conditionally  exempt  small 


quantity  generators  of  100  kg  or  less 
hazardous  waste  per  calendar  month, 
but  it  is  very  unlikely  that  waste 
generated  during  the  deleading  or 
abatement  work  on  larger  buildings  and 
superstructures  would  generate  less 
than  100  kg.  Therefore,  many  of  these 
contractors  would  be  classified  as 
ordinary  generators  and  therefore  would 
be  subject  to  40  CFR  parts  262  through 
266,  268.  and  270  requirements. 

If  the  lead-based  paint  waste  is 
determined  to  be  a  hazardous  waste  and 
is  captured,  it  could  be  managed  on-site, 
most  likely  through  storage  or  treatment. 
This  can  be  technically  more 
challenging  and  may  require  a 
hazardous  waste  treatment  permit 
pursuant  to  40  CFR  part  270.  One 
notable  exception  is  the  generator. 
Under  this  exception,  a  generator  may 
treat  lead-contaminated  waste  or  lead- 
contaminated  debris  in  containers  or 
tanks  in  compliance  with  part  265. 
subparts  I  and  J,  and  within  the 
accumulation  time  limit  of  90  days  as 
specified  in  40  CFR  262.34  (see  51  FR 
10168,  March  24,  1986).  On  August  18, 
1992,  EPA  promulgated  the  Land 
Disposal  Restrictions  (LDR)  for 
hazardous  debris  (57  FR  37194).  In  that 
rulemaking,  hazardous  debris  is  defined 
as  solid  waste  with  particle  size  60  mm 
or  larger.  Therefore,  paint  chips,  paint 
dust,  and  sludge's  would  not  be 
considered  hazardous  debris.  As  part  of 
that  rulemaking,  the  Agency 
promulgated  standards  for  a  new 
hazardous  waste  management  unit 
known  as  a  containment  building  (40 
CFR  parts  264  and  265.  Subpart  DD). 
which  may  also  be  used  to  treat  waste 
at  the  generator  facility  without  a 
permit,  provided  the  waste  is  not  held 
longer  than  90  days. 

If  hazardous  debris  is  captured, 
hazardous  debris  treatment  technologies 
that  may  be  used  include  abrasive 
blasting,  grinding  or  planing,  vibratory 
finishing,  high  pressure  steam,  or  water 
spraying  to  meet  the  performance 
standard  referred  to  as  the  "clean  debris 
surface."  Other  treatment  technologies 
include  macroencapsulation  or  sealing 
(surfacial  treatment)  or 
microencapsulation  (solidifying  with 
Portland  cement  or  lime). 
Microencapsulation  could  be  done  in 
tanks  or  containers.  Hazardous  debris  is 
subject  to  compliance  under  the  LDR 
treatment  standards.  Many  States  are 
currently  authorized  to  implement  LDR 
requirements  pertaining  to  lead-based 
paint  activities  under  the  Hazardous 
and  Solid  Waste  Amendments  of  1984. 


N.  Applicability  of  RCRA  to  Lead- 
Contaminated  Soil  Near  Public  and 
Commercial  Buildings  and 

Superstructures 

It  is  possible  that,  when  performing 
lead-based  paint  activities  (e.g.,  HEPA 
vacuum  removal  or  sand  blasting  of  lead 
paint)  on  public  and  commercial 
buildings,  lead  paint  chips  or  lead  dust 
hazardous  under  the  TCLP  would  be 
released  and  would  either  fall  on  the 
soil  underneath  or  blown  down  wind 
before  reaching  the  ground.  This 
constitutes  "illeged  disposal"  of 
characteristic  hazardous  waste  and  is 
prohibited  under  RCRA  sections  3004 
and  3008.  Therefore,  individuals 
engaged  in  lead-based  paint  activities 
must  take  appropriate  precautions  to 
contain  lead  dust  releases  during  sand 
blasting  or  when  conducting  activities 
that  could  potentially  release  significant 
quantities  of  paint  dust  leading  to  its 
deposition  on  the  soil  near  public  and 
commercial  buildings  or 
superstructures. 

If  the  lead-based  paint  that  is  being 
removed  exhibits  the  characteristic  of 
toxicity  for  lead  when  conducting  the 
abatement  or  deleading,  it  would  be 
necessary  to  take  steps  to  prevent 
deposition  on  land  by  capturing  lead- 
contaminated  dust  and  debris.  If  the 
abatement  of  deleading  work  resulting 
in  land  contamination  is  done  without 
a  RCRA  TSD  permit,  then  this 
deposition  would  be  inferred  as  "illegal 
disposal."  When  conducting  lead-based 
paint  activities,  therefore,  it  would  be 
necessary  to  take  steps  to  minimize 
"illegal  disposal"  by  capturing  lead 
paint  dust. 

There  are  two  issues  of  concern  for 
the  Agency  with  regard  to  the 
enforcement  of  RCRA  provisions  for 
illegal  disposal.  These  issues  involve 
the  possible  impacts  on  worker 
protection  and  how  compliance  can  be 
achieved  given  existing  abatement  and 
deleading  technologies.  Comments  are 
requested  on  achievable  methods  to 
protect  both  the  environment  and 
workers  in  light  of  existing  abatement 
and  deleading  technology. 

VIII.  State  Programs 

A.  Introduction 

This  unit  is  comprised  of  two  parts: 
(1)  Procedures  for  States  and  Indian 
Tribes  to  follow  in  order  to  obtain 
authorization  from  EPA  to  administer 
and  enforce  a  lead-based  paint  activities 
program,  and  (2)  a  model  program  that 
will  serve  as  an  archetype  for  these  State 
and  Tribal  programs. 

Section  404(a)  of  Title  IV  of  TSCA 
provides  that  any  State  which  seeks  to 
administer  and  enforce  the  standards. 


regulations,  or  other  requirements 
established  under  section  402  or  406    - 
may  submit  an  application  to  the 
Administrator  for  approval  of  such 
program.  Section  404fb)  states  that  the    ; 
Administrator  may  approve  such  an 
application  only  after  finding  that  the 
State  program  is  at  least  as  protective  of 
human  health  and  the  environment  as 
the  Federal  program  established 
according  to  the  mandate  of  section  402 
or  406  of  TSCA  and  that  it  provides 
adequate  enforcement.  The  procedures 
for  submitting  a  State  appbcation  are 
found  in  proposed  §  745.325  of  the 
regulatory  text  and  are  discussed  in 
more  detail  below. 

Section  404(d),  directs  the  Agency  to 
promulgate  a  model  State  program 
which  may  be  adopted  by  any  State 
which  seeks  to  administer  and  enforce 
such  a  program.  Given  that  section 
404(a]  requires  that  an  authorized  State 
program  tje  at  least  as  protective  as  the 
Federal  prog-am,  the  Agency  expects 
that  a  State  program  seeking 
authorization,  would  resemble,  in 
significant  respects,  the  Federal 
program,  and  further,  that  the 
regulations  foimd  at  proposed 
§§  745.225  through  745.237  would  serve 
as  an  appropriate  model  for  such  a  State 
program.  Therefore,  the  Agency  is  at 
this  time  proposing  these  regulations  as 
the  model  program  for  the  regulations 
developed  under  section  402(a)  of 
TSCA.  The  regulations  for  section  406  of 
TSCA  can  be  fosmd  at  40  CFR  745         ' 
subpart  E. 

Proposed  §  745.225  of  the  regulatory 
text  contains  procedures  for  the 
accreditation  of  training  programs  for 
lead-based  paint  activities.  Proposed 
§  745.226  would  establish  procedures 
for  the  certification  of  individuals 
engaged  in  lead-based  paint  activities, 
and  proposed  §  745.228  would  estabhsh 
standards  for  conducting  these 
activities. 

B.  Submission  of  State  Application 

Any  State  which  seeks  to  administer 
and  enforce  the  requirements  of  this 
proposed  regulation  or  the  regulation 
developed  under  section  406  of  TSCA 
would  have  to  submit  an  application  to 
the  Administrator  according  to  the 
procedures  contained  in  proposed 
§  745.325.  No  other  political  subdivision 
(e.g.  cities,  towns,  counties,  etc.)  other 
than  States,  as  defined  by  section  3  of 
TSCA,  and  Indian  Tribes,  are  eligible  for 
authorization  under  this  program. 
Following  notice  and  an  opportunity  for 
a  pubUc  hearing,  EPA  would  approve  a 
State  application  within  180  days,  if 
EPA  finds  that  the  State  program  is  at 
least  as  protective  of  human  health  and 


the  environment  as  the  Federal  program, 
and  it  provides  adequate  enforcement. 

Before,  developing  an  appUcation  for 
authorizati(Mi,  a  State  would  publicly 
disseminate  a  notice  of  intent  to  seek 
such  authorization  and  provide  an 
opportunity  for  public  hearing.  A  Slate 
application  would  contain  a  copy  of  the 
regulations  and/or  legislation 
establishing  the  State  program,  the  name 
of  the  State  agency  that  will  administer 
and  enforce  the  program,  as  well  as 
information  on  the  resources  that  the 
State  intends  to  devote  to  the  program, 
and  an  assurance  that  the  State  has  or 
will  have  the  legal  authority  necessary 
to  carry  out  the  program. 

Pursuant  to  section  404(a)  of  TSCA.  at 
the  time  of  submitting  such  an 
application,  the  State  may  also  certify  to 
the  Administrator  that  the  State  program 
meets  the  requirements  of  section 
404(b)(1)  and  404(b)(2)  of  TSCA.  If  this 
certification,  or  certificate  of 
compliance,  is  contained  in  a  State's 
application,  the  State  program  shall  be 
deemed  to  be  authorized  by  EPA,  until 
such  time  as  the  Administrator 
withdraws  the  authorization.  This 
certification  would  take  the  form  of  a 
letter  from  the  Governor  or  Attorney 
General  to  the  Administrator,  and 
would  include  detailed  written 
justification  for  concluding  that  the 
State's  program  is  at  least  as  protective 
as  the  Federal  program.  If  the 
application  does  not  contain  such 
certification,  the  State  program  would 
be  considered  autb<xized  only  after  the 
Administrator  approves  the  State 
application. 

EPA  invites  States  to  submit  their 
authorization  appfications  at  any  time 
after  the  effective  date  of  the  rule. 

1.  EP^  approval  Within  180  days 
following  submission  of  the  application, 
the  Administrator  would  approve  or 
disapprove  the  appbcation. 

In  tne  case  of  a  State  that  provides  a 
certificate  of  compbance,  the  program 
would  be  immediately  deemed 
approved.  In  the  case  of  a  State 
application  which  does  not  contain  a 
certification  of  compliaiice,  the 
Administrator  would  approve  a  State 
program  only  if,  after  notice  and  after 
opportunity  for  public  hearing,  the 
Administrator  finds  that: 

i.  The  State  program  is  at  least  as 
protective  of  human  health  and  the 
environment  as  the  Federal  prograjn 
contained  in  §§  745.225  through 
745.237  of  the  proposed  regulatory  text, 
or  in  subpart  E  "Residential  Property 
Renovation,"  has  been  proposed  in  the 
Federal  Register  separately  from  this 
regulation. 

ii.  The  Stale  program  provides 
adequate  enforcement. 


The  Agency  would  notify  the  State  in 
writing  of  the  Administrator's  decision. 
Upon  authorization  of  a  State  procram 
it  would  be  unlawful,  for  any  person  to 
violate  or  fail  or  refuse  to  comply  with 
any  requirements  of  such  program. 

The  decision  criteria  above  give  the 
Agency  reasonably  broad  latitude  in 
approving  or  disapproving  State 
programs.  Specificflly,  EPA  interprets 
the  standard  ".  .  .at  least  as  protective 
as.  .  ."  to  mean  that  a  State  program 
need  not  be  identical  to,  or  administered 
and  enforced  in  a  maimer  identical  to. 
the  Federal  program.  The  .Agency 
expects  to  receive  appUcations  for  State 
programs  that  will  difler  in  some 
resp)ects  &x)m  the  Federal  program.  The 
Agency  will  make  every  attempt  to 
accommodate  these  differences  while 
following  the  statutory  requirement  of 
ensuring  that  every  State  program  be  at 
least  as  protective  as  the  Federal 
program. 

Upon  notification  of  authorization, 
the  designated  State  agency  within  that 
State  would  be  considered  the 
approving  authority  for  purposes  of 
training  program  accreditation, 
certification  of  individuals,  and 
enforcement  of  this  program. 

If  a  State  does  not  nave  a  Slate 
program  authorized  under  this  section 
and  in  effect  by  the  date  which  is  2 
years  after  promulgation  of  this 
proposed  regulation,  the  Administrator 
would,  by  such  date,  estabhsh  the 
Federal  program  under  subpart  Q,  or 
subpart  E.  as  appropriate. 

Tne  Agency  has  received  a  nun:ber  of 
comments  from  State  representatives 
presenting  concerns  related  to  their 
potential  inabifity  to  introduce 
legislation  and  promulgate  regulations 
for  an  entire  training,  certification,  and 
accreditation  program  that  would  cover 
target  housing,  pubfic  and  commercial 
buildings,  and  superstructures  within 
the  TSCA  Title  IV  timelines.  The 
Agency  understands  these  concerns  and 
is  committed  to  devising  a  program  that 
would  promote  State  adoption  of  the 
program. 

It  a  State  does  not  have  an  approved 
program  within  2  years,  the  Agency 
would  be  required  to  establish  a  Federal 
program  in  that  State.  However,  it  was 
the  intent  of  Congress,  and  is  the  policy 
of  the  Agency  to  encourage  States  to 
administer  and  enforce  this  program  at 
the  State  level  The  Agency  is  seeking 
comment  on  how  to  best  achieve  this 
goal  within  the  2-year  time  frame 
mandated  by  TSCA  while  ensuring  that 
all  lead-based  paint  activities  w)ll  be 
adequately  regulated. 

Aoditioaally,  the  Agency  has  received 
comment  that  there  may  be  a  need  fur 
Federal  enforcement  programs  to  be  in 
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place  even  before  State  programs  are 
enacted  and  authorized.  It  Ijas  been 
noted  to  the  Agency  that  there  may  be 
the  potential  for  egregious  or 
widespread  releases  of  lead-containing 
materials  by  "unregulated"  abatement 
actions  during  the  interim  before  State 
programs  become  effective.  The  Agency 
is  confident  that  such  sj^ations  can  be 
effectively  addressed  through  the 
apphcation  of  a  combination  of  existing 
Federal,  State  and  local  statutes  and 
regulations.  Hovk'ever,  the  Agency  seeks 
comment  on  whether  some  or  all  of  the 
requirements  of  the  Federal  program 
should  be  made  immediately  effective 
following  promulgation  of  the  final  rule, 
pending  authorization  of  State 
programs. 

2.  Withdrawal  of  authorization.  As 
required  by  section  404(c)  of  TSCA,  if  a 
State  is  not  administering  and  enforcing 
its  authorized  program  in  compliance 
with  the  standards,  regulations,  and 
other  requirements  of  Title  FV  of  TSCA. 
including  section  404(b)(1)  and  (b)(2), 
the  Agency  would  so  notify  the  State 
and,  if  corrective  action  is  not 
completed  within  a  reasonable  time,  not 
to  exceed  180  days,  the  Administrator 
would  withdraw  authorization  of  such 
program  and  establisTi  a  Federal 
program  pursuant  to  Title  IV  of  TSCA. 
Procedures  for  withdrawal  of 
authorization  can  be  found  at  proposed 
§  745.325(h)  of  the  regulatory  text. 

C.  Model  State  Program 

Section  404(d)  of  TSCA,  directs  the 
Agency  to  promulgate  a  model  State 
program  which  may  be  adopted  by  any 
State  which  seeks  to  administer  and 
enforce  a  lead-based  paint  activities 
program.  Given  that  section  404(a) 
requires  that  an  authorized  State 
program  be  at  least  as  protective  as  the 
Federal  program,  the  Agency  expects 
that  a  State  program  seeking 
authorization,  would  resemble,  in 
significant  respects,  the  Federal 
program.  Therefore,  the  entire  Federal 
program  for  lead-based  paint  activities 
found  at  proposed  §§  745.225  through 
745.237  is  being  proposed  as  the  Model 
State  Program. 

Section  745.225  of  the  proposed 
regulatory  text  contains  procedures  and 
minimum  requirements  for  the 
accreditation  of  lead-based  paint 
activities  training  programs  for  workers, 
supervisors,  inspectors  and  planners, 
and  other  individuals  involved  in  lead- 
based  paint  activities.  These 
requirements  include:  (1)  Minimum 
requirements  for  the  accreditation  of 
training  providers,  (2)  minimum 
training  curriculum  requirements,  (3) 
minimum  training  hour  requirements. 
(4)  minimvun  hands-on  training 


requirements,  (5)  minimum  trainee 
competency  and  proficiency 
requirements,  and  (6)  minimum 
requirements  for  training  program 
quality  control. 

Proposed  §  745.226  contains 
procedures  and  requirements  for  the 
certification  of  individuals  engaged  in 
the  following  activities;  target  housing 
and  public  building  inspector 
technicians,  inspector/risk  assessors, 
supervisors,  planner/project  designers, 
and  workers;  and  commercial  building 
and  superstructure  supervisors  and 
workers.  These  procedures  include 
specific  training  and,  when  appropriate, 
experience/education  prerequisites  that 
individuals  seeking  certification  would 
have.  Additionally,  this  section 
specifies  requirements  for  the 
certification  of  firms  involved  in 
inspection  and  abatement  activities. 

Proposed  §  745.228  contains 
standards  for  conducting  these 
activities.  The  standards  for  lead-based 
paint  activities  are  divided  into  three 
separate  categories:  target  housing, 
public  buildings,  and  commercial 
buildings  and  steel  structures.  In  target 
housing,  the  standards  cover  inspection, 
risk  assessment,  and  lead  abatement. 
The  second  set  of  standards,  for  public 
buildings,  cover  the  inspection,  risk 
assessment,  abatement,  and  demolition. 
The  final  set  of  standards  are  for 
industrial  settings.  These  include 
activities  such  as  identification, 
deleading,  and  demolition  for 
commercial  buildings  and 
superstructures. 

The  Agency  hopes  that  this  model 
will  be  especially  useful  to  the  many 
States  that  do  not  currently  have  an 
existing  lead-based  paint  activities 
program.  The  Agency  believes  that 
adoption  of  this  program  would 
effectively  reduce  the  risks  of  lead-based 
paint  activities.  However,  the  State 
program  need  not  duplicate  the  Federal 
program  in  order  to  receive 
authorization  from  EPA.  A  State  may 
choose  to  develop  its  own  program,  and 
it  would  be  authorized  if  it  is  as 
protective  as  the  Federal  program. 

1.  Major  program  elements  When 
developing  a  lead-based  paint  activities 
program,  a  State  may  choose  to  use  the 
Federal  program  as  a  specific  model  or 
it  may  develop  its  own  program.  For 
States  that  choose  not  to  use  the  Federal 
program  as  a  specific  model,  the  Agency 
has  identified  several  major  program 
elements  below  that  a  State  program 
must  have  if  it  seeks  to  receive 
authorization  from  the  Agency  to 
administer  and  enforce  the  program. 

To  administer  and  enforce  such  a 
program  successfully,  a  State  must 
develop  the  appropriate  infrastructure. 


A  State  program  must  establish  a  State 
agency  or  agencies,  or  designate  an 
existing  State  agency  or  agencies  to 
implement,  administer,  and  enforce  the 
State  program.  Given  the  scope  of  the 
program,  it  is  likely  that  more  than  one 
State  agency  would  be  involved  in  the 
implementation  and  enforcement  of  this 
program.  States  are  required  to  identify 
one  State  agency  or  organization  within 
a  State  (the  primary  agency)  that  would 
serve  to  coordinate  the  activities  of 
these  agencies.  States  are  also 
encouraged  to,  whenever  possible, 
utilize  existing  State  and  local 
certification  and  accreditation  programs 
and  procedures. 

The  State  program  would  require  the 
certification  of  individuals  and  firms 
engaged  in  lead-based  paint  activities. 
The  program  would  establish  training 
requirements  for  individuals  engaged  in 
lead-based  paint  activities.  The  training 
component  of  a  State's  program  would 
require  that  training  be  provided  by  an 
accredited  training  program.  Proposed 
§  745.226  details  the  certification 
program  developed  by  the  Agency 
which  may  be  adopted  by  a  State,  or  it 
may  be  used  as  a  model  for  States 
developing  their  oun  certification 
program. 

The  State  program  would  contain 
regulations  or  procedures  for  the 
accreditation  of  training  programs.  The 
regulations  or  procedures  would  contain 
the  following:  (1)  Minimum 
requirements  for  the  accreditation  of 
training  programs;  (2)  minimum  training 
curriculum  requirements;  (3)  minimum 
training  hour  requirements;  (4) 
minimum  hands-on  training 
requirements;  (5)  minimum  trainee 
competency  and  proficiency 
requirements;  and  (6)  minimum 
requirements  for  training  program 
quality  control.  The  State  accreditation 
program  would  contain  the  minimum 
requirements  of  the  accreditation 
program  found  at  proposed  §  745.225  of 
the  regulatory  text. 

The  State  agency  would  establish 
standards  for  perfonping  lead-based 
paint  activities,  taking  into  account 
reliability,  effectiveness,  and  safety.  The 
Federal  program  at  proposed  §  745.228 
would  establish  specific  standards  for 
performing  these  activities  which  a 
State  program  may  choose  to  adopt.  A 
State  may  also  develop  its  owti 
standards  for  some  or  all  of  these 
activities,  as  long  as  they  are  judged  by 
EPA  to  be  at  least  as  protective  as  the 
Federal  standards. 

For  instance,  at  proposed 
§  745.228(b).  the  Agency  has  developed 
procedures  for  conducting  a  risk 
assessment  in  target  housing.  The  goal 
of  a  risk  assessment  is  to  determine  and 


report  the  existence,  nature,  severity, 
and  location  of  lead-based  paint  hazards 
in  residential  dwellings.  Proposed 
§  745.228(b)  specifically  describes  a 
method  of  conducting  such  an 
assessment,  and  a  State  may  choose  to 
adopt  this  standard.  A  State  may  also 
develop  its  owti  procedures  that  achieve 
the  same  goal.  This  is  the  case  for  all  of 
the  standards  in  this  regulation.  In 
general,  the  Agency  has  develojyed 
specific  standards  that  States  may 
choose  to  adopt,  or  they  may  utilize 
their  own  standards,  as  long  as  they  are 
at  least  as  protective  as  the  EPA 
standards. 

The  State  agency  or  agencies  would 
provide  for  the  enforcement  of  the  State 
certification  and  accreditation  program, 
and  establish  suitable  sanctions  for 
those  who  fail  to  comply  with  the 
program  requirements,  this  element  of 
a  State's  program  is  essential  because 
one  of  the  Agency's  two  decision 
criteria  for  approval  of  State  programs  is 
the  adequacy  of  the  State's  enforcement 
program.  Before  promulgation  of  the 
final  regulation,  the  Agency  anticipates 
developing  a  compliance  and  inspection 
strategy  that  would  facilitate  State 
implementation  and  provide  guidance 
in  determining  that  the  State  programs 
provide  adequate  enforcement.  The 
State  agency  or  agencies  must  have  the 
authority  to  charge  certification  and 
accreditation  fees.  Section  402(a)(3)  of 
TSCA  state's  that: 

The  Administrator  (or  the  Slate  in  the  case 
of  an  authorized  State  program)  shall  impose 
a  fee  on: 

(1)  persons  operating  training  programs 
accredited  under  this  title;  and 
-     (2)  lead-based  paint  activities  contractors 
certified  in  accordance  with  [section  402(a)) 
paragraph  (1). 

The  fees  shall  be  established  at  such  a  lev€l 
as  is  necessary  to  cover  the  costs  of 
administering  and  enforcing  the  standards 
and  regulations  under  this  section  [section 
402)  which  are  applicable  to  such  programs 
and  contractors.  The  fee  shall  not  be  imposed 
on  any  State,  local  government,  or  nonprofit 
training  program.  The  Administrator  (or  the 
State  in  the  case  of  an  authorized  State 
program)  may  waive  the  fee  for  lead-based 
paint  activities  contractors  under 
subparagraph  A)  for  the  purposes  of  training 
their  own  employees, 

EPA  will  determine  what  fees  it  will 
impose  pursuant  to  section  402  (a)(3)^ 
before  the  Agency  begins  to  enforce  and 
administer  the  Federal  program  in  any 
State. 

2.  Reciprocity.  EPA  strongly 
encourages  each  State  to  establish 
reciprocal  arrangements  with  other 
States  with  authorized  State  programs. 
Siich  arrangements  might  address 
cooperation  in  certification 
determinations,  the  review  and 
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accreditation  of  training  programs, 
candidate  testing  and  examination 
administration,  curriculum 
development,  policy  formulation, 
compliance  monitoring,  or  the  exchange 
of  information  and  data.  The  benefits  to 
be  derived  from  these  arrangements 
include  a  potential  cost-savings  from  the 
reduction  of  duplicative  activity  and 
attainment  of  a  more  professional 
workforce  as  States  are  able  to  refine 
and  improve  the  effectiveness  of  their 
programs  based  upon  the  experience 
and  methods  of  other  States. 

There  are  several  elements  of  the  EPA 
training  and  accreditation  program  at 
proposed  §§  745.225  through  745.225 
that  are  intended  to  facilitate  interstate 
reciprocity.  The  first,  and  most  critical, 
is  the  certification  examination.  The 
examination  would  serve  to  ensure  that 
each  individual  who  is  certified  under 
this  program  has  a  minimum  level  of 
knowledge  in  his  or  her  p<inicular 
discipline.  At  the  same  time,  the 
certification  examination  development 
procedures  would  allow  a  State  the 
flexibility  to  either  adopt  a 
"standardized"  examination,  or  develop 
its  own  examination  according  to 
"stdindardized"  guidelines. 

As  an  additional  element  to  facilitate 
interstate  reciprocity,  the  Agency  has 
proposed  relatively  specific  minimum 
curriculum  requirements.  A  third 
element  is  the  inclusion  of  a  refresher 
training  course  in  the  Federal  program. 
Successful  completion  of  a  State 
accredited  refresher  course  may  sen,  e  as 
an  ideal  requirement  for  individuals 
seeking  a  reciprocal  certification  in 
another  State. 

D.  Indian  Lands 

This  proposal  also  addresses 
implementation  of  sections  402  and/or 
406  of  TSCA  on  Indian  lands.  For  the 
most  part,  implementation  of  section 
402  and  404  would  be  primarily  a  State 
responsibility.  EPA  would  enforced 
Federal  program  only  if  it  does  not 
approve  a  State  program  or  if  it  finds 
that  a  State  program  is  inadequate: 
While  Congress  did  not  specifically 
address  implementation  of  Title  I\'  on 
Indian  lands.  EPA  has  determined  that 
proper  lead  abatement  is  as  important 
for  Indian  Tribes  as  for  anyone  ehe. 
Accordingly.  EPA  has  decided  to  treat 
Indian  Tribes  as  if  they  were  States  for 
the  purpose  of  administering  and 
enforcing  lead  programs  under  sections 
402  and  404. 

1.  Authority.  States  generally  are 
precluded  from  enforcing  their  civil 
regulatory  programs  on  Indian 
Reservations,  absent  an  explicit 
Congressional  authorization  or  State- 
Tribal  agreement  to  do  so.  California  v. 


Cabazon  Band  of  Mission  Indians.  480 
U.S.  202,  216  and  n.l8  (1987), 
Furthermore,  Congress  has  not  created 
an  explicit  role  for  Tribes  or  the 
appropriate  Indian  Governing  Body  to 
implement  Title  IV,  as  it  has  done  "under 
most  other  major  environmental  statutes 
amended  since  1986  (Safe  Drinking 
Water  Act,  CERCLA,  Clean  Water  Act. 
Clear  Air  Act).  The  term  Indian 
Governing  Body  is  used  throughout  this 
proposal  to  mean  the  governing  body  of 
the  Tribe,  band  or  group  of  Indians 
subject  to  the  jurisdiction  of  the  U.S. 
and  recognized  by  the  U.S.  as 
possessing  powers  of  self  government. 

There  exist  three  principal  options  for 
effectively  ensuring  comprehensive 
implementation  of  Title  IV  on  Indian 
Reservations:  (1)  Allow  Tribes  to  apph 
for  approval  of  section  402  or  406 
programs  in  the  same  manner  as  States 
under  this  proposal;  (2)  make 
determinations  on  a  case-by-case  basis 
whether  the  State  has  adequate 
authority  to  ensure  compliance  with 
section  402  or  406  on  Indian 
Reserv  ations;  and  (3)  make  a  blanket 
determination  that  States  lack  the 
authority  to  implement  their  programs 
on  Indian  Reser\ations  and  that  EPA 
would  enforce  sections  402  or  406 
directly  on  Indian  Reservations  insight 
of  this  determination. 

EPA  believes  that  the  preferred 
approach  would  be  to  use  a  combination 
of  options  1  and  2.  Under  this  approach 
a  State  may  propose,  as  part  of  its 
program  approval  application,  to  ensure 
section  402  or  406  compliance  on 
Indian  Reservations.  The  State  would 
have  to  demonstrate  adequate  authontv 
to  ensure  compliance  with  section  402 
or  406  on  the  Indian  Resen  ations.  The 
burden  the  State  would  meet  to 
demonstrate  its  authority  to  regulate  on 
Indian  Reservations  is  a  high  one. 
however.  This  type  of  demonstration  of 
State  authority  over  Indian  Reservations 
is  allowed,  for  instance,  under 
regulations  for  the  Underground 
Injection  Control  (UIC)  Program  of  the 
Safe  Drinking  Water  Act  as  well  as 
several  other  EPA  programs  40  CFR 
125.24(b).  See  e.?..  45  FR  33378  (1980): 
53  FR  43080  (1988). 

In  the  alternative,  an  Indian 
Governing  Body  could  apply  for 
authorization  to  run  a  section  402  or  406 
program  in  th^same  manner  as  a  State 
pursuant  to  the  procedures  specified  in 
this  proposal.  Where  it  does  not  do  so. 
EPA  would  enforce  section  402  or  406 
directly.  Allowing  for  Tribal  assumption 
of  the  section  402  or  406  program  is 
consistent  with  EPAs  hidian  Policy  and 
existing  practice  for  other 
environmental  programs. 
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EPA  believes  that  adequate  authority 
exists  imder  TSCA  to  allow  Tribes  to 
apply  for  and  receive  authorization  to 
run  Title  IV  programs.  EPA's 
interpretation  of  TSCA  is  governed  by 
the  principles  of  Chevron.  USA  v. 
NRDC.  467  U.S.  837  (1984).  Where, 
Congress  has  not  explicitly  stated  its 
intent  in  adopting  a  statutory  provision, 
the  Agency  charged  with  implementing 
that  statute  may  adopt  any 
interpretation  which,  in  the  Agency's 
expert  judgment,  is  reasonable  in  light 
of  the  goals  and  purposes  of  the  statute 
as  a  whole.  Id.  at  844.  EPA  believes  that 
Interpreting  TSCA  to  allow  Tribes  to 
apply  for  program  authorization  satisfies 
the  Chevron  test. 

While  some  tribes  may  entirely 
develop  their  own  lead  programs,  other 
tribes  may  look  to  existing  programs  as 
a  starting  point.  Today's  action  does  not 
require  tribes  to  develop  lead  programs 
wholly  from  scratch.  For  example,  a 
tribe  could  negotiate  a  cooperative 
agreement  with  an  adjoining  State  to 
jointly  plan  and  administer  lead 
programs  that  are  appropriately  tailored 
to  individual  reservation  conditions  and 
tribal  policies.  Such  an  agreement 
would  be  subject  to  the  review  and 
approval  of  EPA. 

Another  possible  option  includes 
incorporating  standards  from  an 
adjacent  State  as  the  tribe's  own,  with 
appropriate  revisions  that  adapt  the 
State  standards  to  reservation 
conditions  and  tribal  policies.  Such 
adaptations  would  build  on  State 
experience  and  expertise  and  might 
represent  quicker  and  less  costly  ways 
to  establish  tribal  programs  than 
developing  tribal  programs 
independently.  This  technique  of 
utilizing  small-scaled  adaptations  of 
State  programs  would  allow  tribes  to 
build  experience  and  expertise  that 
could  later  be  used  to  revise  existing 
programs,  if  appropriate. 

Smaller  tribes  may  also  wish  to  form 
consortiums  or  create  inter-tribal 
agencies  as  ways  to  develop  the 
necessary  expertise  to  administer  lead 
programs  in  a  cost-effective  way.  Aside 
from  any  formal  arrangements  between 
tribes  and  States,  EPA  notes  that  the 
objective  of  this  proposed  rule  is  to 
provide  for  the  safe,  effective,  and 
reliable  abatement  of  lead-based  paint 
hazards.  Therefore,  EPA  encourages  all 
affected  sovereigns  to  work 
cooperatively  in  informal  capacities  to 
protect  the  pubUc  health  and  welfare 
from  the  serious  health  and  welfare 
effects  associated  with  lead-based  paint 
hazards. 

Consistent  with  EPA's  interpretation 
ot  the  application  of  Title  IV  to  Indian 
lands,  the  proposed  regulations  would 


permit  the  Agency  to  make  grants  to 
Indian  Governing  Bodies  and  States  to 
implement  authorized  Section  402  and 
406  programs. 

EPA  specifically  invites  comment  on 
its  interpretation  of  the  implementation 
of  section  402  or  406  of  TSCA  on  Indian 
lands. 

E.  Effective  Dates 

State  programs  may  seek 
authorization  of  their  programs 
pursuant  to  subpart  Q  effective  date  of 
promulgation  of  the  final  rule.  Subpart 
L  of  part  745  shall  apply  in  any  State 
that  does  not  have  an  authorized 
program  under  subpart  Q,  effective  2 
years  after  promulgation  of  the  final 
rule.  In  such  States:  (1)  Training 
providers  shall  not  provide,  or  claim  to 
provide  training  for  certification 
without  accreditation  from  the  Agency 
pursuant  to  §  745.225  after  2  years  and 
180  days  after  promulgation  of  the  final 
rule;  (2)  No  person  shall  engage  in  lead- 
based  paint  activities  without 
certification  from  the  Agency,  pursuant 
to  §  745.226  after  3  years  after 
promulgation  of  the  final  rule;  and  (3) 
All  lead-based  paint  activities  shall  be 
performed  pursuant  to  the  standards 
contained  in  §  745.228  after 
promulgation  of  the  final  rule.  These 
dates  should  allow  training  providers 
sufficient  time  to  receive  accreditation, 
and  for  individuals  to  then  receive 
training  from  an  accredited  training 
program  and  obtain  certification.  The 
Agency  felt  that  because  the  standards 
in  this  regulation  are  being  taught  in  the 
training  courses,  the  standards  should 
only  be  enforced  after  individuals  have 
received  training  and  obtain 
certification.  Upon  promulgation,  the 
Agency  will  assess  the  number  of 
programs  that  it  must  administer.  If  the 
demand  for  accreditation  and 
certification  is  expected  to  greatly 
exceed  the  Agency's  capability  to 
approve  training  providers  and  certify 
individuals,  the  enforcement  deadlines 
may  be  revised  following  appropriate 
public  notice. 

The  timelines  for  implementation  of 
the  various  requirements  of  this 
regulation  should  serve  as  a  model  for 
State  program  development,  and  States 
are  encouraged  to  adopt  these  intervals. 

F.  Regulatory  Assessment 

1.  Introduction.  EPA  has  prepared  a 
Regulatory  Impact  Analysis  (RIA)  in 
conjunction  with  this  proposed  rule. 
Ideally,  when  conducting  an  RIA,  a 
benefit-cost  analysis  which  measures  all 
marginal  benefits  and  costs  of  the 
regulation  should  be  performed. 
Although  it  was  possible  to  estimate  the 
incremental  costs,  it  was  not  possible  to 


estimate  incremental  benefits.  Data 
limitations  prevented  a  complete 
estimate  of  incremental  benefits:  The 
absence  of  the  necessary  dose- response 
functions  precluded  the  estimation  of 
certain  benefit  categories  (e.g.,  adult 
residential  benefits  and  ecological 
benefits),  and  knowledge  of  certain 
impacts  (e.g.,  blood-lead  levels  with  and 
without  training)  did  not  allow  for  the 
estimation  of  the  incremental  benefits 
associated  with  this  proposed  rule. 
Therefore,  an  alternative  approach  was 
employed  whereby  total  measured 
benefits  (i.e.,  benefits  that  have  been 
identified  and  quantified)  of  the 
regulation  abatements  were  estimated  to 
provide  a  perspective  on  the  magnitude 
of  the  benefits  against  which  to  assess 
the  possibility  of  net  benefits. 

Tne  major  findings  contained  in  the 
RIA  are  presented  in  this  brief  summary', 
organized  into  five  sections  appearing 
below:  Cost  of  Regulatory  Action; 
Benefits  of  Regulatory  Action;  Benefit- 
Cost  Analysis;  Uncertainties  and 
Sensitivity  Analysis;  and  Impacts  of  the 
Proposed  Rule.  The  complete  document, 
"Title  X  Sections  402  and  404 
Regulatory  Impact  Analysis,"  is' 
available  for  inspection  in  the  public 
docket. 

Title  X.  the  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  of  1992, 
amended  TSCA  by  adding  Title  IV.  The 
purposes  of  Title  X  included  a  desire  to 
develop  a  national  strategy  to  build  the 
infrastructure  necessary  to  eliminate 
lead-based  paint  hazards  in  all  housing 
as  expeditiously  as  possible.  Further, 
the  Title  X  sought  to  encourage  effective 
action  to  prevent  childhood  lead 
poisoning  by  establishing  a  workable 
framework  for  lead-based  paint  hazard 
evaluation  and  reduction  and  by  ending 
the  current  confusion  over  reasonable 
standards  of  care. 

Section  402,  Lead-Based  Paint 
Activities  Training  and  Certification,  is 
only  one  of  the  initiatives  under  TSCA 
Title  IV  aimed  at  fuIfilUng  these  goals. 
EPA  is  currently  developing  or  has 
developed  other  portions  of  this  overall 
lead  hazard  reduction  program.  For 
example,  a  required  information 
dissemination  program  to  inform  the 
public  of  lead-based  paint  hazards  in 
the  home  during  renovation  has  been 
proposed  under  section  406.  A 
regulation  developed  under  section 
1018  of  Title  X  will  soon  be  proposed 
and  would  require  the  distribution  of 
this  pamphlet  at  the  time  of  real  estate 
transfer,  would  require  the  disclosure  of 
any  known  lead-based  paint  hazards 
and  would  allow  the  purchaser  of  real 
estate  a  10-day  period  to  conduct  a  risk 
assessment  of  the  property.  Benefits  of 
these  actions  flow  from  providing 


'(iforniaiiun  descnbmg  lead  hazards  to 
iiume  owners  renovating  homes,  home 
buyers,  and  renters.  Costs  of  these 
actions  mclude  preparing  and 
disseminating  information. 

Section  403  of  TSCA^requires  that  the 
Agency  shall  ".  .  .promulgate 
regulations  which  shall  identify.  .  .lead- 
based  paint  hazards,  lead-contaminated 
dust,  and  lead-contaminated  soil."  The 
section  403  regulations  will  represent 
EPA's  determination  of  those  conditions 
that  cause  exposure  to  lead  in  paint, 
residential  soil  and  dust  that  would 
result  in  adverse  human  health  effects. 
Benefits  and  costs  accrue  from  the 
abatement  of  the  identified  lead-based 
hazards,  and  lead-contaminated  dust 
and  soil. 

Although  each  of  these  initiatives 
have  positive  and  negative  impacts 
associated  with  them,  the  following 
narrative  focuses  on  those  impacts 
resulting  from  the  implementation  of 
sections  402  and  404. 

2.  Cost  of  regulatory  action.  The  total 
estimated  incremental  costs  associated 
with  this  proposed  rule  are  presented  in 
Table  1 .  Cost  estimates  are  presented  for 
two  different  abatement  scenarios  to 
present  a  range  of  possible  costs:  (1) 
Assuming  abatement  occurs  whenever 
X-ray  Florescence  (XRF)  Analysis 
indicates  a  lead  in  paint  level  of  greater 
than  1  (XRF  -1)  and  500  parts  per 
million  (ppm)  or  more  lead  in  soil 
(Scenario  1);  and  (2)  assuming 
abatement  occurs  whenever  X-ray 
Florescence  Analysis  indicates  a  lead  in 
paint  level  of  greater  than  6  (XRF  -6)  for 
paint  and  2,000  ppm  or  more  lead  in 
soil  (Scenario  2). 

Lead-based  paint  activities  take  place 
in  target  housing,  as  well  as  in  public 
buildings  constructed  before  1978. 
commercial  buildings,  and  steel 
structures.  Maintenance  of  steel 
structures  such  as  bridges,  water  tanks, 
and  electrical  towers  may  also  involve 
activities  affected  by  the  proposed  rules. 
Estimates  of  the  costs  of  performing 
lead-based  paint  activities  pursuant  to 
the  proposed  standards  were  based  on  a 
number  of  factors,  including  the  number 
of  lead-related  inspections,  risk 
assessments,  and  abatement  activities 
and  the  unit  costs  associated  with  such 
activities. 

The  incremental  costs  estimated  to  be 
incurred  in  association  with  the 
proposed  rule  have  been  grouped  into 
three  categories:  (a)  Costs  resulting  from 
the  imposition  of  the  standards  for 
conducting  lead-based  paint  activities; 
(b)  costs  resulting  from  the  training  and 
certifying  of  individuals  engaged  in 
lead-based  paint  activities;  and  (c)  costs 
of  estabhshing  and  operating  State  or 
Federal  programs  to  administer  and 


enforce  the  standards,  regulations,  or 
other  requirements  estabhshed  under 
this  proposed  rule.  For  each  of  these 
three  categories  of  costs,  total 
incremental  costs  were  estimated 
separately  for  the  first  year  following 
promulgation  (1994),  and  the  present 
value  for  a  50-year  stream  of  costs 
discounted  at  3  percent.  (A  50-year 
stream  was  used  because  it  was  thought 
to  provide  a  reasonable  estimate  of  the 
average  life  of  a  home,  and  a  period 
beyond  which  discounted  costs  would 
have  little  impact  on  total  costs). 

Under  Scenario  1,  total  first-year 
incremental  costs  were  estimated  to  be 
approximately  $1.4  bilHon,  while  total 
incremental  costs,  discounted  at  3 
percent  over  50  years,  were  estimated  to 
be  $10.6  billion.  Under  Scenario  2,  total 
first  year  incremental  costs  were 
estimated  at  $.8  billion  and  total 
incremental  costs,  discounted  at  3 
percent  over  50  years,  were  estimated  at 
$6.2  billion.  As  may  be  discerned  from 
Table  1,  by  comparing  cost  estimates  for 
the  two  scenarios  presented,  total  costs 
decrease  as  abatement  cut-offs  increase 
(paint  and  soil  lead  concentrations), 
since  fewer  structures  and  less  soil 
would  be  abated. 

As  demonstrated  in  the  accompanying 
RIA,  the  standards  for  conducting  lead- 
based  paint  activities  are  the  main 
source  of  costs,  accounting  for 
approximately  80  percent  of  the  total 
incremental  costs  under  both  scenarios, 
due  largely  to  identification  and 
inspection  requirements  and  soil 
abatement.  Under  Scenario  1,  the 
incremental  cost  of  public  building 
identification  is  the  greatest 
expenditure,  accounting  for  27  percent 
of  the  total  incremental  costs  in  the  first 
year  of  implementation  and 
approximately  23  percent  of  the  $10.6 
billion  total  incremental  cost.  Under 
Scenario  2,  public  building 
identification  is  again  the  greatest 
expenditure  accoimting  for  47  percent 
of  total  incremental  costs  in  the  first 
year  of  implementation  and 
approximately  39  percent  of  the  S6.2 
billion  total  incremental  cost  discounted 
over  50  years.  The  public  building 
identification  costs  associated  with  the 
nonresidential  sector  are  high  due  to  the 
assumed  high  level  of  activity  in  this 
sector  during  the  first  3  years  of  rule 
implementation. 

Training  costs  were  estimated  to  be 
approximately  17  percent  of  total 
discounted  costs  for  each  of  the 
scenarios.  Factors  affecting  the  potential 
magnitude  of  training  costs  are 
frequency  and  duration  of  training,  as 
well  as  the  number  of  potential  trainees 
and  associated  productivity  losses. 


With  regard  to  State  program  costs, 
EPA  found  the  one-time  start-up  costs  to 
be  the  dominant  factor.  Owing  to  such 
start-up  costs,  total  first-year  costs  were 
estimated  to  be  much  larger  than  costs 
for  any  subsequent  year.  In  developing 
its  total  cost  estimates  for  State 
programs,  EPA  assumed  all  States    • 
would  establish  such  programs.  While 
nothing  in  Title  IV  requires  States  to 
seek  authorization,  the  costs  of  EPA 
administration  and  enforcement  were 
judged  to  be  comparable  to  State  costs: 
thus,  for  the  purposes  of  this  analysis, 
this  assumption  is  believed  to  provide  a 
reasonable  representation  of  costs 
attributable  to  section  404. 

3.  Benefits  of  regulatory  action.  To 
most  accurately  estimate  the  benefits 
associated  with  this  proposed  rule,  all 
private  and  social  advantages  of  the 
proposed  rule's  requirements  would 
need  to  be  identified  and  quantified.  In 
particular,  the  incremental  risk 
reduction  brought  about  by  conducting 
lead-based  paint  activities  using  trained 
and  certified  individuals  and  complying 
with  the  standards  would  need  to  be 
measured  and  valued  as  incremental 
benefits.  Such  risk  reduction  would  be 
the  result  of  reduced  lead  exposure  to 
residents  of  target  housing;  to  occupants 
of  and  visitors  to  public  and  commercial 
buildings;  to  risk  assessors,  inspectors, 
and  abatement  workers;  to  individuals 
in  close  pro.ximity  to  lead-related 
activities;  and  to  the  environment. 

The  total  measured  benefits  (i.e., 
benefits  that  have  been  identified  and 
quantified)  associated  with  complete 
residential  abatement,  include 
intelligence  effects  on  infants  and 
children,  reductions  in  neonatal 
mortality  due  to  decreased  exposure  to 
pregnant  residents,  and  benefits  to 
workers  of  avoidance  of  the  very  high 
blood  lead  levels  associated  with 
occupational  exposure.  (EPA  also 
considered  benefits  resulting  from 
reduced  exposure  to  adult  residents. 
The  results  of  these  preliminary 
calculations  are  included  in  the 
sensitivity  analysis  below.) 

Total  measured  benefits  estimated  in 
this  manner  overstate  actual  benefits 
associated  with  the  incremental 
improvement  imparted  by  the  training. 
certification,  and  standards  outlined  m 
the  proposal.  EPA  believes,  however, 
that  these  total  measured  benefit 
estimates  when  compared  to  the 
incremental  cost  are  sufficient  to 
provide  the  basis  for  an  informed 
decision.  EPA  requests  comment,  in 
light  of  the  data  limitations,  on  the 
value  of  this  approach  in  evaluating  the 
potential  effectiveness  of  this  regulation. 
Further,  the  Agency  requests  the 
submission  of  any  available  data  that 
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would  facilitate  the  development  of 
incremental  benefit  values  for  the 
requirements  of  this  regulation  as  well 
as  incremental  benefits  and  costs  of 
alternative  regulatory  requirements. 

The  results  of  this  approach  are 
presented  in  Table  2.  The  estimated 
discounted  total  measured  benefits  over 
50  years  range  from  a  low  &f  $11.8 
billion  (abatement  Scenario  2)  up  to 
$21.6  bilUon  (abatement  Scenario  1). 
The  Icirgest  category  of  benefits  accrue 
in  association  with  children's 
intelligence  efi^ects,  with  an  expected 
50-year  benefit  of  $11  billion  to  $19 
billion,  depending  on  the  abatement 
scenario.  Benefits  reaUzed  in  association 
with  reductions  in  neonatal  mortality 
were  estimated  to  range  between  $.8 
billion  and  $2.6  billion,  while  benefits 
to  workers  were  estimated  at  $2.1  to 
$5.1  miUion,  over  50  years.  In  addition, 
benefits  to  non-residential  abatement 
workers  were  estimated  at  $34  to  $49 
million. 

4.  Benefit-cost  analysis.  As  shown  in 
Table  3,  total  measured  benefits  are 
approximately  double  the  incremental 
costs — the  estimated  incremental  costs 
of  the  regulation  under  Scenario  2, 
discounted  at  3  percent  and  summed 
over  50  years,  is  estimated  to  be  S6.2 
billion,  and  the  estimated  total 
measured  benefits  of  the  regulation, 
discounted  at  3  percent  and  summed 
over  50  years,  are  $11.8  billion. 

Given  that  the  incremental  costs 
associated  with  the  nonresidential 
sector  amount  to  nearly  58  percent  of  all 
costs  attributable  to  the  rule  and  that  the 
data  limitations  so  severely  restrict  the 
benefit  estimations  for  the 
nonresidential  sector,  the  base  case 
analysis  also  compares  total  measured 
benefits  and  incremental  costs  on  a  per 
residential  abatement  basis  to  gain 
additional  insight  to  the  impacts  of  the 
proposed  regulation.  In  an  effort  to 
minimize  the  impact  of  the  above 
limitations  on  the  assessment  of  net 
benefits,  an  additional  comparison  was 
made  between  benchmark  total 
measured  benefits  and  incremental  costs 
for  a  single  residential  abatement.  As 
shown  in  Table  4,  if  only  a  small 
portion  of  estimated  total  measured 
benefits,  say  15  to  20  percent  are 
attributable  to  the  proposed  rule,  it  is 
possible  for  the  incremental  benefits  to 
equal  or  exceed  the  incremental  costs 
for  paint  abatement  activities  in  the 
residential  housing  sector. 

A  similar  comparison  is  not  possible 
for  the  nonresidential  sector  because 
data  limitations  preclude  benefit 
estimates  for  this  sector.  This  is  not  to 
imply  that  the  benefits  resulting  from 
nonresidential  abatements  are 
insignificant.  All  the  benefit  categories 


believed  to  result  from  public  and 
commercial  and  steel  structure 
deleading  are  identified  in  Table  3. 
Available  information  regarding  the 
scope  of  activity  (and  presented  in  the 
uncertainties  section  below)  would 
suggest  that  substantial  benefits  are 
likely  to  exist  in  the  form  of  other 
worker  benefits,  benefits  to  nearby 
residents,  and  ecological  benefits. 

The  estimate  of  the  benefits  would 
increase  if  all  the  omitted  health  and 
ecological  efi^ects  were  included.  Even 
when  restricted  to  the  limited  coverage 
of  the  effects  of  lead  paint  exposure  that 
are  included  in  this  analysis,  it  is 
possible  that  the  measured  benefits 
associated  wuh  sections  402  and  404 
will  exceed  the  costs  of  the  regulations. 
The  measured  benefits  of  complete 
abatements  are  more  than  six  times  the 
incremental  costs  for  Abatement 
Scenario  2.  Thus  if  the  sections  402  and 
404  rules  increase  the  measured  benefits 
of  residential  abatements  (using  current 
industrial  practices)  by  as  little  as  18 
percent,  the  benefits  would  exceed  the 
costs  of  the  regulation.  A  benefits 
analysis  that  included  the  significant 
omitted  benefit  categories  would 
indicate  that  an  even  smaller  percentage 
increase  in  the  benefits  of  current 
abatement  practices  would  be  sufficient 
to  cover  the  costs  of  the  regulation. 

5.  Uncertainties  and  sensitivity     , 
analysis  uncertainties.  The  development 
of  the  estimated  costs  for  this  proposed 
rule  relied  on  three  steps:  The 
determination  of  "common"  practices,  a 
comparison  of  these  practices  to  the 
requirements  of  the  rule,  and  an 
estimation  of  the  cost  of  the  additional 
or  incremental  activities.  While  there  is 
a  general  uncertainty  about  all  the 
estimates,  this  approach  may  have 
resulted  in  an  overestimate  of  the  costs. 
In  the  case  of  the  number  of  samples  to 
be  tested,  the  analysis  included  costs  for 
the  full  number  of  tests  required  under 
the  regulation.  Inspectors  are  already 
taking  some  samples,  although  some 
may  not  take  as  many  as  the  regulations 
will  require.  Lacking  information  on  the 
typical  number  of  samples  tested,  the 
analysis  included  the  costs  for  all  the 
tests.  Likewise,  interviews  with  industry 
representatives  indicated  that  very  few 
soil  abatements  were  currently  taking 
place.  Therefore,  the  analysis  estimated 
the  rate  of  soil  abatements  under  the 
regulation  based  on  estimates  of 
household  radon  abatement.  Since 
radon  abatements  are  less  expensive 
than  soil  abatements,  this  assumption 
may  have  resulted  in  an  overestimate  of 
the  number  of  soil  abatements  and  thus 
an  overestimate  of  both  benefits  and 
costs.  Both  these  issues  are  examined  by 
the  sensitivity  analysis  below. 


The  development  of  the  benefit 
estimates  was  also  limited  by  numerous 
factors.  It  was  not  possible  to  include 
several  potentially  major  sources  of 
health  benefits  at  this  time.  Some  of  the 
major  omitted  benefits  include: 

•  All  benefits  to  adult  residents. 

•  All  benefits  to  building  occupants. 

•  All  benefits  to  workers  with  blood 
-Tead  levels  below  50  pig/dL. 

•  All  benefits  to  residents  near  steel 
structure  deleadings. 

•  All  ecological  benefits. 

All  of  the  benefits  in  three  of  the  five 
major  categories,  and  part  of  the  benefits 
to  workers,  result  from  changes  affecting 
abatements  and  deleading  of  public  and 
commercial  buildings  and  steel 
structures.  As  a  result,  the 
underestimation  of  benefits  has  its 
greatest  effect  on  the  evaluation  of  the 
proposed  rule's  affect  on  nonresidential 
lead-based  paint  activities. 

The  magnitude  of  some  of  these 
omitted  benefits  can  be  approximated 
by  examining  the  extent  of  the  likely 
exposure  and  the  nature  of  the  resulting 
adverse  effects.  In  the  case  of  benefits  to 
occupants  of  public  and  commercial 
buildings^  the  potentially  exposed 
population  is  very  large.  Over  one-third 
of  public  buildings  built  before  1980 
(approximately  900,000  buildings)  have 
lead-based  paint  at  an  XRF  reading  of  1 
or  greater.  In  addition,  about  27  percent 
of  commercial  buildings  (approximately 
415,000  buildings)  have  lead-based 
paint  at  an  XRF  reading  of  1  or  greater. 
An  equal  percentage  (nearly  150,000)  of 
industrial  buildings  also  have  lead- 
based  paint  at  that  level.  Currently, 
these  buildings  result  in  over  one-half 
million  deleadings  per  year.  While  the 
length  of  time  of  exposure  for  each 
individual  building  occupant  may  be 
short,  the  number  of  exposed 
individuals  is  great,  resulting  in 
potentially  substantial  population  risks 
from  improperly  performed  abatements. 
In  addition,  inadequate  inspection  and/ 
or  risk  assessments  could  result  in  much 
longer-term  exposures  if  lead  risks  are 
not  identified  and  abated. 

Since  the  deleading  of  steel  structures 
mainly  occurs  out-of-doors,  there  is  a 
significant  potential  of  exposure  to  the 
surrounding  environment  if  deleading  is 
not  conducted  properly.  Currently,  there 
are  approximately  725.000  highway  and 
railroad  bridges,  30.000  water  tanks. 
75,000  petroleum  and  liquefied  natural 
gas  tanks,  and  133,000  electrical 
transmission  towers  with  lead-based 
paint  that  need  repainting,  and  about 
128,000  underground  storage  tanks  witJi 
lead-based  coatings  that  need  removal 
and  demolition.  While  this  analysis  has 
not  estimated  the  number  of  people 
living  in  proximity  to  these  structures. 


the  large  number  ofstructures  combined 
with  the  fact  that  many  are  located  in 
urban  areas  means  that  substantial 
numbers  of  people  and  large  areas  of 
ecosystems  could  be  exposed  to  lead. 

In  addition  to  adverse  human  health 
effects,  lead  can  impose  substantial 
adverse  efjfects  on  ecosystems.  Although 
lead  occurs  naturally  in  the 
environment,  it  plays  no  knovm 
beneficial  role  in  biological  processes. 
In  fact,  lead  is  a  natural  toxicant  that 
affects  a  broad  spectrum  of  species  and 
persists  in  the  environment.  Elevated 
ambient  lead  levels  that  are  bioavailable 
can  seriously  disrupt  population  and 
ecosystem  dynamics.  As  a  result,  lead  is 
considered  a  particularly  hazardous 
ecotoxicant.  While  deleading  of  steel 
structures  is  likely  to  have  the  greatest 
impact  on  ecosystems,  improperly 
performed  abatements  in  other 
nonresidential  and  residential  buildings 
can  also  introduce  lead  into  the  general 
environment. 

In  addition  to  omitting  benefits  to 
occupants  of  nonresidential  buildings, 
benefits  to  residents  near  steel 
structures,  and  ecological  benefits,  the 
estimates  jwresented  in  the  RIA  may 
underestimate  benefits  because  of  the 
assumption  made  concerning  which 
residential  units  will  be  abated.  The 
analysis  assumes  that  all  the  housing 
stock  with  XRF  and/or  soil-lead  levels 
greater  than  the  scenario  levels  are 
eligible  candidates  for  abatement,  and 
that  housing  units  receiving  abatements 
are  twice  as  likely  to  have  young 
children  and  newborns  as  the  housing 
stock  in  general.  This  second 
assumption  captures  the  increased 
concern  about  lead  hazards  and 
children,  and  the  increased  benefits  that 
would  accrue  to  households  with  young 
children.  The  increased  concern  will 
likely  result  in  increased  abatement 
rates  among  housing  units  with 
children.  However,  there  are  no  data 
currently  available  on  which  to  base  an 
estimate  of  this  increased  likelihood  of 
abatement,  and  the  estimate  used  may 
be  low.  A  low  estimate  will  result  in  an 
underestimate  of  the  average  residential 
unit  benefits.  (Likewise,  a  high  estimate 
will  result  in  an  overestimate  of  the 
average  residential  unit  benefits.)  In 
addition,  if  the  likelihood  of  abatement 
increases  with  the  level  of  lead  present 
in  the  home,  which  is  very  likely,  the 
average  per  xmit  benefits  of  residential 
abatement  will  increase 
correspondingly. 

Data  limitations  have  prevented  the 
estimation  of  the  relevant  abatement 
demand  and  cost  functions  which  are 
necessary  for  accurately  estimating  the 
aggregate  benefits  and  costs  of  the 
proposed  rule.  Adoption  of  the  rule  will 


impact  variables  that  affect  both  the 
demand  and  supply  functions.  For 
instance,  in  theory,  the  increase  in 
abatement  costs  resulting  bom  training. 
accreditation,  and  standards  required  by 
section  402  will  be  reflected  in  an 
upward  shift  of  the  supply  function, 
increasing  prices  and  resulting  in  a 
decreased  demand.  However,  it  is 
reasonable  to  expect  countervailing 
forces  to  exist.  If  people  perceive  that 
abatements  performed  by  trained  and 
certified  contractors  are  a  better  quality 
service  than  currently  available,  the 
demand  for  the  improved  abatements 
may  increase. 

In  addition  to  demand  shifts  as  a 
result  of  section  402,  informational 
sections  of  Title  IV  and  Title  X  such  as 
sections  405,  406,  and  1018, 
respectively,  will  likely  stimulate 
demand  for  abatements  further.  These 
actions  provide  information  and 
education  to  consumers  about  the 
inherent  dangers  of  lead. 

The  net  effect  of  these  countervailing 
forces  is  difficult  to  predict  with  the 
limited  information  available.  Data 
liihitations  have  also  prevented  an 
assessment  of  how  the  quantity  of  lead- 
based  paint  activities  may  change  with 
alternative  regulatory  options. 
Therefore.  EPA  has  been  unable  to 
estimate  the  effect  of  more  (or  less) 
precriptive  approaches  relative  to  the 
proposal  on  the  quantity  of  lead-based 
paint  activities.  The  Agency  solicits 
comments  and  suggestions  about  data 
sources  or  methods  that  may  help  in 
assessing  the  incremental  benefits  and 
costs  of  alternative  approaches. 

In  order  to  deal  with  this  issue,  it  is 
assumed  that  the  demand  for  deleading 
in  Massachusetts  can  provide  a  proxy 
for  estimating  national  demand  after  the 
regulation  is  in  place.  This  is  deemed 
appropriate  since  the  training, 
accreditation,  and  performance 
requirements  (thus  costs)  for  the 
established  Massachusetts'  program  are 
similar  to  that  of  the  proposed  rule.  To 
the  extent  that  residential  abatements 
are  mandatory  in  Massachusetts  when 
elevated-blood-lead  (EEL)  children  are 
identified,  the  adoption  of 
Massachusetts'  abatement  rates  will 
result  in  an  overestimation  of  the 
number  of  national  residential 
abatements.  However,  it  is  felt  that 
overestimation  will  be  minimal  for  the 
following  twj  reasons:  information  fi-om 
the  Massachusetts'  Department  of 
Health  indicates  that  only  10  to  20 
percent  of  the  residential  abatements  are 
a  result  of  the  presence  of  EEL  children, 
and  because  it  is  likely  that  other  States 
will  also  adopt  a  mandatory  abatement 
provision  for  EEL  children. 


EPA  knows  of  no  other  State  programs 
that  may  provide  additional  insights  to 
the  expected  impacts  on  demand 
resulting  from  the  implementation  of 
the  proposed  rule  and,  therefore,  solicits 
public  comment  on  the  existence  of 
State  programs  and  relevant  information 
germane  to  this  issue. 

6.  Sensiti\ity  analysis.  Six  sets  of 
sensitivity  analyses  were  conducted. 
Two  sets  affecting  only  the  costs  are 
alternative  costs  of  standards,  resulting 
from  alternative  estimates  of  unit  costs 
or  alternative  assumptions  of  the 
number  of  events;  and,  alternative 
training  costs,  resulting  from  alternative 
definitions  of  training  requirements. 
There  are  two  sets  of  sensiti\ity 
analyses  that  affect  the  benefits  while 
leaving  the  costs  unchanged.  These  two 
analyses  explore  alternative  levels  of 
benefits  to  adult  residents  of  units 
abated  and  alternative  value  of  a 
statistical  life.  And  finally,  there  are  two 
sets  of  analyses  that  affect  both  the  costs 
and  the  benefits.  These  use  an 
alternative  discount  rate,  and  assume 
alternative  levels  of  abatement  activity. 
The  impacts  of  these  variables  on  the 
estimated  costs  and  benefits  are 
presented  in  Tables  5  and  6. 
respectively. 

The  greatest  affects  on  the  estimated 
benefits  and  costs  are  associated  with 
the  assumptions  concerning  choice  of 
discount  rate  and  the  rate  at  which  soil 
abatements  will  occiir.  Since  the 
benefits  resulting  from  the  proposed 
regulation  will  not  occur 
simultaneously  with  the  costs,  it  is 
necessary  to  compare  streams  of  costs 
with  the  resulting  streams  of  benefits. 
This  is  done  by  discounting  future  costs 
and  benefits  and  summing  the 
discounted  values.  Two  alternative 
approaches  were  investigated:  using  7 
percent  in  place  of  3  percent  to  reflect 
an  alternative  social  rate  of  time 
preference,  and  using  a  two-stage 
procedure  that  allows  for  the  use  of  two 
different  discount  rates:  marginal  rate  of 
return  on  capital  (7  percent)  for 
annualizing  the  capital  costs;  and  a 
social  rate  of  time  preference  (3  percent) 
for  discounting  the  stream  of  annualized 
costs  and  benefits.  The  distinction 
between  these  two  approaches  rests 
with  whether  the  source  of  funds  for 
lead-based  paint  activities  are 
displacing  investment  or  consumption. 

Simply  discounting  the  stream  of 
costs  by  7  percent  decreases  the  total 
50-year  cost  estimate  by  27  percent.  At 
the  same  time,  increasing  the  discount 
rate  to  7  percent  substantially  decreases 
the  estimated  benefits  more  than  the 
cost,  because  many  of  the  benefits  will 
occur  further  in  the  future.  There  are 
potentially  two  separate  effects  of 
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changing  the  discount  rate.  First,  the 
benefits  per  abatement  decrease  for  all 
the  quantified  benefit  categories  except 
for  workers  benefits  and  the  present 
value  of  the  50-year  benefits  decreases 
for  all  the  benefit  categories  (including 
workers).  The  combination  of  these  two 
effects  decreases  the  present  value  of  the 
50-year  benefit  stream  by  87  percent. 
Consequently,  the  choice  of  discount 
rate  affects  benefits  to  a  much  greater 
extent  than  it  does  costs. 

The  results  of  the  two-stage 
discounting  procedure  are  very  sensitive 
to  the  amortization  period  (the  length  of 
time  capita!  is  diverted  from 
investments).  Given  the  uncertainties 
about  the  appropriate  amortization 
period.  50-year  discounted  costs  were 
not  calculated.  However,  as 
demonstrated  in  the  literature  the  two- 
stage  results  will  fall  between  the  single 
discount  rates  of  3  and  7  percent  used 
in  these  analyses. 

One  of  the  most  important  elements 
used  in  estimating  the  benefits  is  the 
willingness  to  pay  to  avoid  a  unit 
reduction  in  the  risk  of  death,  also 
referred  to  as  the  value  of  a  statistical 
life.  The  value  of  a  statistical  life 
directly  enters  the  calculations  of  the 
benefits  of  the  avoided  neonatal 
mortality,  aduh  resident  hypertension 
related  benefits  (when  included),  and 
worker  benefits.  The  results  presented 
in  base  case  are  calculated  using  a  value 
of  S5.3  million  per  statistical  life.  The 
standard  deviation  of  these  values  is 
S3. 8  million.  A  useful  range  of 
alternative  values  for  sensitivity 
analysis  is  mean  value  minus  one 
standard  deviation,  and  the  mean  value 
plus  one  standard  deviation.  The  range 
of  alternative  values  of  a  statistical  life 
is  therefore  Si. 8  million  to  S&.l  million. 
Use  of  this  range  will  have  a  significant 
effect  on  neonatal  mortalitv  benefits. 


However,  the  alternative  values  dp  not 
alter  the  overall  benefit  estimates 
greatly;  the  present  value  of  benefits  per 
abatement  and  of  total  benefits  (over  50 
years,  discounted  at  3  percent)  changes 
by  plus  or  minus  5  percent. 

The  primary  analysis  relies  on 
Massachusetts  and  OSHA  data  to 
estimate  most  of  the  levels  of  abatement 
activity,  in  terms  of  the  number  of 
inspections,  and  abatements/deleading, 
under  the  proposed  regulation.  The 
Massachusetts  and  OSHA  data  provide 
little  information  regarding  the  number 
of  soil  abatements.  For  estimates  of  rates 
of  soil  abatement,  therefore,  the  analysis 
relies  on  information  on  rates  of  radon 
abatement.  The  primary  analysis 
assumes  a  similar  response  rate  to  the 
presence  of  lead  in  soil  as  to  the 
presence  of  radon  in  soil.  In  other 
words,  20  percent  of  the  soil  inspections 
that  determine  the  presence  of  lead 
result  in  a  soil  abatement. 

The  sensitivity  analysis  assumes  two 
alternative  abatement  rates  (84  and  10 
percent)  which  reflect  likely  response 
rate  e.xtremes.  For  target  housing,  the   - 
lead  paint  abatement  rate  was  84 
percent.  If  individuals  respond  to  the 
presence  of  lead  in  the  soil  similarly  to 
interior  lead  paint,  then  the  soil 
abatement  rate  also  will  be  84  percent. 
The  10  percent  alternative  is  examiried 
because  based  on  the  radon  abatement 
experience,  the  20  percent  abatement 
rate  used  in  the  primary  analysis  may  be 
too  high. 

Changing  the  level  of  soil  abatement 
activities  will  affect  training,  standards, 
and  state  costs  at  an  84  percent 
abatement  rate,  the  total  cost^  of  the 
regulation  will  increase  by  26  percent, 
with  standards  costs  increasing  32 
percent  Using  a  10  percent  abatement 
rate  the  total  costs  will  decrease  by  only 
4.5  percent. 


Changing  the  level  of  soil  abatement 
activities  also  changes  the  estimated 
benefits.  The  per-abatement  benefits  do 
not  change  from  performing  an  interior- 
only,  soil-only,  or  combined  paint  and 
soil  abatement.  However,  the  average 
per-abatement  benefits  change  when  the 
number  of  soil  (and  paint  and  soil 
combined)  abatements  change.  At  an  84 
percent  .abatement  rate,  the  total 
measured  benefits  will  increase  30 
percent;  and  using  a  10  percent 
abatement  rate  will  result  in  a  5  percent 
decrease  in  total  measured  benefits. 

7.  Impacts  of  the  proposed  rule.  In 
assessing  impacts  of  the  proposed  rule, 
EPA  focussed  on  the  potential  of  the 
rule  to  affect  international  trade  and  to 
impact  technological  innovation.  The 
distributional  consequences  of 
regulation  (environmental  equity)  were 
also  investigated.  (Small  business 
impacts,  assessed  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980,  were 
also  assessed.  The  results  of  this 
analysis  are  presented  in  unit  X.  of  this 
preamble.) 

With  regard  to  international  trade 
impacts,  EPA  examined  the  affected 
industries  to  determine  whether  the 
extent  of  foreign  trade  merited  a 
detailed  examination  of  potential 
impacts.  Since  the  industries  directly 
affected  by  this  proposed  rule  are 
service  industries,  marketable  goods 
would  not  be  produced  for  trade.  The 
reduction  in  lead-based  paint  hazards 
expected  is  achie\  ed  through  the 
identification  and  abatement  of  lead- 
based  paint  structures  in  the  United 
States  and,  therefore,  will  have  no 
implications  for  international  trade. 
Thus.  EPA  concludes  that  there  is  no 
appreciable  international  trade  in  these 
services. 


In  assessing  the  proposed  rule's 
potential  impacts  on  innovative  activity, 
EPA  believes  that  certain  requirements 
are  likely  to  encourage  innovation, 
while  others  may  be  a  hinderance.  For 
example,  an  area  where  innovation 
might  be  encouraged  is  in  the  case  of 
testing  to  determine  the  presence  of 
lead.  The  standards  require  that  the 
presence  of  lead  be  determined  by  a  test 
that  produces  discrete  measures.  While 
this  proposed  rule  does  not  prescribe  or 
prohibit  any  particular  practice,  it  does 
require  that  certain  results  be  achieved. 
Thus,  in  setting  criteria  for  new 


approaches  in  this  case,  the  proposed 
rule  does  not  eliminate  the  potential  for 
innovation  by  requiring  the  use  of  any 
particular  method,  such  as  XRF. 

The  key  factor  in  EPA's  investigation 
into  the  distributional  impacts  of  the 
proposed  rule  was  the  distribution  of 
lead-based  paint  in  the  nation's  housing 
stock.  Lead-based  paint  is  more 
common  in  older,  low-cost  housing 
units  in  the  Northeast  and  Midwest. 
Because  such  housing  units  tend  to  be 
occupied  by  households  at  or  below  the 
poverty  level,  including  a 
disproportionate  share  of  African- 
Americans,  these  subpopulations  are 


exposed  to  relatively  more  risks  than 
other  subpopulations.  While  these  sub- 
populations  would  be  likely  to  receive 
a  greater  portion  of  the  overall  risk 
reduction  benefits  of  the  rule,  the  fact 
that  most  abatements  are  voluntary 
suggests  that  wealthier  households  will 
be  more  likely  to  proceed  with 
abatements.  Unfortunately,  data  are  not 
available  to  permit  estimates  to  be  made 
of  the  demand  for  abatement  given 
differing  household  income  levels;  thus, 
the  distribution  of  benefits  and  costs 
across  geographic  and  demographic 
lines  were  not  estimated. 


Table  1  .—Summary  of  Estimate  of  the  Total  Cost 

Scenario  1:  XRF  -  1  for  Patnt  and  500  ppm  or  More  for  Soil. 


Cost 


Training 

Standards 

State  Program  Administra- 
tion 

Total  for  XRF  -  1.  500 
ppm 


First  Year  Cost  (1994)  (Smittions) 


501 
830 

36 

1,367 


Total  Discounted  50-yr.  Cost  (3%) 
(Smillions) 


1,878 
8,439 

259 

10.576 


Percentage  of  Total  Cost 


18% 
80% 

2% 

100°/o 


Scenario  2:  XRF  =  6  fof  Pamt  and  2.000  ppm  of  More  for  Sort 

Training 

Standards 

State  Program  Administra- 
tion 

Total  fof  XRF  =  6,  2,000 
ppm 

222 

557 

24 

803 

1.053 
4.952 

184 

6,190 

80% 
3% 

100% 

JMI 
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Table  2.— Summary  of  Total  Measured  Benefits 

Scenario  1:  XRF  =  1,  Soil  Lead  Content  "  500  ppm  j 


Benefit  Category 

Total  Benefits.  First  Year  (Millions) 

Present  Value.  50  Years  (Millions) 

Children- 
Neonatal  Mortality" 
Wor^cers  Involved  in  Abatement 
All  Other  Workers  - 
Total  Benefits"* 

S836.5 

Si  15.8 

$0.2 

$4.9 

S957.5 

'         ,             318,975 

32.605 

S5.1 

$49 

S2 1.635 

Scenario  2:  XRF  -  6.  Soil  Lead  Content  -"  2,000  ppm 


Children- 
Neonatal  Mortaiity- 
Workers  Involved  in  Abatement 
Ail  Other  Workers 
Total  Benefits*** 


SI  0.968 

S804 

S2.1 

S34.0 

.$11,808 


•"Benefits  of  complete  abatements,  not  just  incremental  benefits  from  this  ruU' 
•"Combination  of  incremental  and  complete  abatement  benefits 

Table  3.— Estimated  Total  Benefits  and  Incremental  Costs  over  50  Years 
Scenario  2  (XRF-'6,  Soil-2,000  ppm)— 3  percent  discount  rale 


Total  Measured  Benefits  from  Abatements  (except  where  noted) 


Benefit  Category 


Present  Value 


Incremental  Costs  Due  to  Regulation 


Cost  Category 


Present  Value 


Residential  Abatements 


Infant  and  Children  Intelligence  Effects  —  Total 
Other   Infant   &   Children   Neurological   Effects  — 

Total 
Neonatal  Mortality— Total 
Adult  Hypertension— Total 
Other  Adult  Health  Benefits 

Workers  (PdB  >  50  ug'DI) — Increment  due  to  Regu- 
lation 

Other  Worker  Benefits' 

Ecological  Benefits 

31 1 .0  Billion 
Not  Measured    ■ 

S804  Million 
Not  Measured 
Likely  Substantial* 
S2  Million 

Likely  Substantial* 
Not  Measured 

Training  Cost 
State  Program  Cost 

Standards  Cost 

391  Million 
354  Million 

$1.7  Billion 

Pe-cent  Value  of  50  Year  Strearrv— Residential 

$11.77  Billion 

Percent    Value   of   50    Year 
.Stream — Residential 

Si. 8  Billion 

Public  and  Commercial  Building  and  Steel  Structure  Deleading 


Workers  (PbB  >  50  ug  D')— Increment  Due  to  Reg- 
ulation 

Other  Worker  Benefits 

Building  Occupants 

Bene'ts  to  Nearby  ReS'dents 

Ecological  Beiefits 

Present  Value  of  50  Year  Stream  Non-Residential 


All  Deleading  S34  Million 

Likely  Substantial* 
Not  Measured 
Likely  Substantial* 
L  Kely  Substantial* 
Likely  Substantial* 


Training  Cost 
State  Program  Cost 

Staridards  Cost 

Present    Value    of    50    Year 
Stream  Non-Residential 


S963  Million 
Sl2a  Million 

S3. 3  Billion 

$4.4  Billion 


Total  Present  Value  (Sum  of  Residential  and  Non- Residential  Structures):  Quantifiable  Benefits  and  Costs 


All  Structure  Types — 50  Year  Stream 


311.81    Billion    +    Substantial 
Unquantifiable  Benefits 


All  Structure  Types — 50'  Year 
Stream 


S6.2  Billion 


•Benefits  are  presumed  to  be  substantial,  but  lannot  be  estimated  due  to  lack  of  quantified  information  on  the  incremental  rcductiop..s 
in  human  and  ec  osysiem  exposure. 
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Table  .4.— Comparison  of  Residential  Incremental  Costs  Due  to  Proposed  Rule  to  Total  Measured  Residential 

Benefits,  Per  Residential  Unit  Abated 

Scenario  1  {XRF=1,  Soil-500  ppm) 
Residential  Abatements 


Total  Measured  Benefits  from  Complete  Abatements  (except  where  noted) 


Benefit  Category 


Infant  and  Children  Intelligence  Effects— Total 

Other  Infant  &  Children  Neurological  Effects— Total' 

Neonatal  Mortality— Total  .  _       . 

Adult  Hypertension — Total 

Other  Adult  Health  Effects  -       . 

Workers  (PbB  >  50  m/DI)- Increment  due  fo  regula- 
tion 

Ottier  Worker  Effects 


Total 


Estimated  Value  Per  Abate- 
ment 


S8,271  . 

Not  Measured 

31,133 

Not  Measured 

Not  Measured 

32.22 

Not  Measured 


39,406 


Incremental  Costs  Due' to  Regulation 


Cost  Catego>y 


Training  Cost 
State  Program  Cost 
Standards  Cost 


Total 


Estimated  Cost  Per 
Abatement 


S94 
S52 

Si  ,763 


S1 .909 


Scenario  2  (XRF=6,  Soil-2.000  ppm) 
Residential  Abatements 


Infant  and  Children  Intelligence  Effects— Total 
Other  Infant  &  Children  Neurological  Effects— Total 
Neonatal  Mortality— Total 
Adult  Hypertension— Total 
Other  Adult  Health  Effects 

Workers  (PbB  >  50  ng/DI)— Increment  Due  to  Reg-. 
ulation 

Other  Worker  Effects          -    .   "          - 

315.482 

Not  Measured  ' 

31.133 

Not  Measured 

Not  Measured    .- 

32.74 

Not  Measured 

Training  Cost 
State  Program  Cost 
Standards  Cost 

3123 

388 

32.303 

Total 

316.618 

Total 

S2.514 

Table  5.— Sensitivity  of  Cost  Estimates  to  Variations  in  the  Value  of  Key  Variables 


Variation  in  Key  Variable 


Reduce  Lab  Fees  by  15%  ' 

Increase  Lab  Fees  by  15% 

Reduce  Amount  of  Hands-on  Training  Time  by  O.ne  Half 

Use  7%  Discount  Rate 

Reduce  Soil  Abatement  Rate  by  One  Half  (to  10%) 

Increase  Soil  Abaterrieht  Rate  4.2:Times  (to  84%) 


Total  Discounted  Costs  (Sbillion) 


Primary  Analysis 


36.19 
36.19 
36.19 
36.19 
S6.19 
36.19 


Sensitivity  Analysis 


S5.85 
S6.53 
S6.18 
S4.51 
35.91 
37.80 


%Change  from  Primary 
Analysis 


-5.4% 
+5.4% 
-0.2% 

-27.1% 
-4.5% 

+26.0% 


Table  6.— Sensitivity  of  Cost  Estimates  to  Variations  in  the  Value  of  Key  Variables 


Variation  in  Key  Variable 

Total  Discounted  Benefits  (Sbillion) 

%Change  from  Primary 

Primary  Analysis 

Sensitivity  Analysis 

Analysis 

Reduce  Value  of  a  Statistical  Life  to  31 .4  Million 

Increase  Value  of  Statistical  Life  toS9.l  Million 

Include  Benefits  to  Adult  Residents.  Assuming  2.13  jig/Dl 
Change  in  Blood  Lead 

Include    Benefits   to   Adult    Residents,    Assuming    0.1    ji/Dl 
Change  in  Blood  Lead 

Use  7%  Discount  Rate 

Reduce  Soil  abatement  Rate  by  One  Half  (to  10%) 

Increase  Soil  Abatement  Rate  4.2  Times  (to  84%) 

311.8 
311.8 

311.8 

311.8 
311.8 
311.8 
311.8 

311.2 
312.4 

331.2 

312.8 

31.5 

311.2 

315.3 

-5% 
+5% 

+164% 

+8% 

-87% 

-5% 

+30% 
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C  Enforcement 

Section  409  of  TSCA  makes  it 
unlawful  to  fail  or  refuse  to  comply  with 
anv  provision  of  a  rule  promulgated 
under  Title  IV  of  TSCA.  Therefore, 
failure  to  comply  with  any  provisions  of 
the  final  rule  would  be  a  violation  of 
TSCA.  In  addition,  section  15  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection 
as  required  by  section  11  of  TSCA. 

Violators  may  be  subject  to  both  civil 
and  criminal  liability.  Under  the  penalty 
provision  of  section  16  of  TSCA.  any 
person  who  violates  section  15  or  409  is 
subject  to  a  civil  penalty  of  up  to 
$25,000  for  each  violation.  Each  day  a 
violation  continues  may  constitute  a 
separate  violation.  Knowing  or  willful 
violations  of  any  provision  of  the  final 
rule  could  lead  to  the  imposition  of 
crimir.a!  fines  of  up  to  $25,000  and 
imprisonment  for  up  to  1  year  for  each 
violation.  In  addition,  other  remedies 
are  available  to  EPA  under  sections  7 
and  17  of  TSCA.  such  as  seeking  an 
injunction  to  restrain  violations  of  the 
rule  and  seizing  any  imminently 
hazardous  chemical  substance.  Section 
15  and  16  of  TSQ\  apply  to  "any 
person"  who  violates  various  provisions 
of  TSCA.  EPA  may.  at  its  discretion, 
proceed  against  individuals  as  well  as 
companies  or  Federal  facilities.  In 
particular,  EPA  may  proceed  against 
mdividuals  who  report  false  or 
misleading  information  or  cause  if  to  be 
reported. 

H.  Business  Confidentiality 

Pursuant  to  section  14  of  TSCA,  a 
person  may  assert  a  claim  of  business 
confidentiality  for  any  public  comments 
submitted  to  EPA  in  connection  with 
the  proposed  rule.  Any  person  who 
submits  a  public  comment  for  which  a 
claim  of  confidentiality  has  been  made 
must  also  submit  a  nonconfidential 
version.  Any  claim  of  confidentiality 
must  accompany  the  information  when 
it  is  submitted  to  EP.A.  Persons  may 
claim  information  in  comments 
confidential  by  circling,  bracketing,  or 
underlining  it.  and  marking  it  with 
"CONFIDENTIAL"  or  some  other 
appropriate  designation.  EPA  will 
discloise  information  subject  to  a  claim 
of  business  confidentiality  only  to  the 
extent  permitted  by  section  14  of  TSCA 
and  40  CFR  part  2.  subpart  B.  If  a  person 
does  not  assert  a  claim  of  confidentiality 
for  information  in  comments  at  the  time 
it  is  submitted  to  EPA,  EPA  will  make 
the  information  public  without  further 
notice  to  that  person  by  placing  the 
comments  in  the  public  docket  for  this 
rulemaking. 


/.  Hearing  Procedures 

EPA  will  hold  an  informal  hearing  at 
a  time  and  place  announced  at  a  later 
date  in  the  Federal  Register.  Any 
informal  hearing  will  be  conducted  in 
accordance  with  EPA's  "Procedures  for 
Conducting  Rulemaking  Under  Section 
6  of  the  Toxic  Substances  Control  Act" 
(40  CFR  part  750).  Persons  or 
organizations  desiring  to  participate  in 
the  informal  hearing  must  file  a  written 
request  to  participate.  The  written 
request  to  participate  must  be  sent  to  the 
Environmental  Assistance  Division  at 
the  address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  vmtten 
request  to  participate  must  include:  (1) 
A  brief  statement  of  the  interest  of  the 
person  or  organization  in  the 
proceeding;  (2)  a  brief  outline  of  the 
points  to  be  addressed;  (3)  an  estimate 
of  the  time  required;  and  (4)  if  the 
request  comes  from  an  organization,  a 
non-binding  list  of  the  persons  to  take 
part  in  the  presentation.  Organizations 
are  requested  to  bring  with  them,  to  the 
extent  possible,  employees  with 
individual  expertise  in  and 
responsibility  for  each  of  the  areas  to  be 
addressed. 

/  Official  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-62128).  A  public  version  of  the 
record,  without  any  information 
claimed  as  confidential  business 
information,  is  available  in  the  TSCA 
.Nonconfidential  Information  Center 
(NCIC)  from  12  noon  to  4  p.m..  Monday 
through  Friday,  except  legal  holidavs. 
The  TSCA  NQC  is  located  at  EPA  ' 
headquarters,  in  Rm.  .NE-B607,  401  M 
St..  S\V.,  Washington,  DC.  204&0. 

The  rulemaking  record  contains    ' 
information  considered  by  EPA  in 
developing  this  proposed  rule.  The 
record  includes:  (1)  All  Federal  Register 
notices,  (2)  relevant  support  documents, 
(3)  reports,  (4)  memoranda  and  letters, 
and  (5)  hearing  transcripts  responses  to 
comments,  and  other  documents  related 
to  this  rulemaking. 

The  following  is  a  list  of  documents 
which  the  Agency  relied  upon  while 
developing  this  proposed  regulation  and 
can  be  found  in  the  docket.  Other 
dociunents.  not  listed  here,  such  as 
those  submitted  with  written  comments 
from  interested  parties,  are  contained  in 
the  TSCA  Docket  office  as  well.  The 
drafts  of  proposed  rules  submitted  by 
the  Administrator  to  the  Office  of 
Management  and  Budget  for  any 
interagency  review  process  prior  to 
proposal  of  the  rule  will  also  be 
contained  in  the  public  docket.  The 
drafts  of  the  final  rule  submitted  for 


CMB  review  before  promulgation  will 
also  be  placed  into  the  pubhc  docket. 

(I)  Committee  on  the  Institutional 
Meajis  for  Assessment  of  Risks  to  Public 
Health  -  Commission  on  Life  Sciences  - 
National  Research  Council.  1983.  Risk 
Assessn^ent  in  the  Federal  Government: 
Managing  the  Process.  National 
Academy  Press,  Washington  D.C. 

12)  DOL,  OSHA.  1993.  Lead  Exposure 
in  Construction;  Interim  Final  Rule. 
May  4.  1993.  29  CFR  Part  1926. 

(3)  HUD,  Office  of  Public  and  Indian 
Housing,  1990.  Lead-Based  Paint: 
Interim  Guidelines  for  Hazard 
Identification  and  Abatement  in  Pubhc 
and  Indian  Housing.  (September.  1990. 
pages  87,89,  A14-111  revised  May 
1991). 

(4)HUD.OfCceofPoUcy 
Development  and  Research.  1991.  The 
HUD  Lead-Based  Paint  Abatement 
Demonstration  (FHA).  (August  1991). 

(5)  HUD.  Office  of  Public  and  bidian 
Housing.  1992.  Lead-Based  Paint  Risk 
Assessment  Protocol.  (September  1992). 

(6)  SOEH.  (Society  for  Occupational 
and  Environmental  Health).  Protective 
Work  Practices  for  Lead-Based  Paint 
Abatement.  Draft  for  Final  Review. 

(7)  State  of  California  [Sacramento). 
Department  of  Transportation.  1982. 
Long-Term  Environmental  Evaluation  of 
Paint  Residue  and  Blast  Cleaning 
Abrasives  from  the  Middle  River  Bridge 
Repainting  Project  (July  1982). 

(3)  USEPA.  1992.  EPA  Model  Lead 
Abatement  Training  Course  for 
Supervisors  tmd  Contractors:  Instructor 
Manual.  (July  1992). 

(9)  USEPA.  1993.  Lead  Inspector 
Training  -  Model  Training  Course 
Curriculum:  Instructor  Manual.  (March 
1993). 

(10)  USEPA,  OPPT.  CMD.  TPB.  1992. 
Applicability  of  RCRA  Disposal 
Requirements  to  Lead-Based  Paint 
Abatement  Wastes:  Final  Report. 
(October  1992). 

(II)  USEPA.  OPPTS.  1993. 
Residential  Sampling  for  Lead:  Draft 
Protocols  for  Lead  Dust  and  Soil 
Samphng  (June  23,  1993). 

DC.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  E.O.  12866.  (58  FR  51735. 
October  4,  1993),  the  Agency  must 
determine  whether  regulatory  action  is 
"significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  "a  significant 
n^gulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  S 100 


million  or  more,  or  adversely  and  ^      - 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  ahering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  will  have  an  annual  . 
effect  on  the  economy  of  over  $100 
million  aimually.  As  such,  this  action 
was  submitted  to  OMB  for  review,  and 
any  comments  or  changes  made  in 
response  to  OMB  suggestions  or 
recommendations,  have  been 
documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

(1).  Introduction.  The  Regulatory 
Flexibility  Act  of  1980  (RFA)  requires 
regulators  to  analyze  impacts  on  small 
entities.  EPA  conducted  such  an 
analysis,  including  it  as  part  of  the  RIA. 
Based  on  this  analysis  of  available  data, 
EPA  preliminarily  concludes  that  the 
proposed  rule  should  not  place  undue 
burden  on  small  business.  The  analysis 
is  summarized  below. 

(2).  Impacts  on  Small  Businesses.  EPA 
assessed  potential  impacts,  both 
absolute  and  relative  burden,  on  small 
abatement  firms  in  the  construction 
industry.  To  examine  the  potential 
impacts  of  the  proposed  rule  on  small 
abatement  establishments,  compliance 
costs  as  a  percentage  of  operating  costs 
were  estimated  for  both  small  and  large 
firms  and  then  compared  to  determine 
if  small  firms  are  more  adversely 
impacted  than  large  firms. 

The  compliance  costs  consist  of  two 
components:  (1)  Licensing  and  training 
costs  for  workers  and  supervisors,  as 
well  as  licensing  costs  for  firms,  and  (2) 
incremental  costs  of  performance 
standards  for  abatement  procedures. 
These  two  components  coincide  with 
the  two  decision  points  faced  by  firms 
interested  in  performing  lead-based 
paint  abatement  work  (including  soil 
abatement).  In  order  to  be  a  "player"  in 
this  industry,  a  firm  must  be  licensed 
and  its  employees  must  be  trained  and 
certified.  It  is  likely  that  a  firm  will 
incur  these  expenses  in  anticipation  of 
work,  based  on  its  assessment  of  the 
future  demand  for  such  ser\'ices.  its 


competition,  and  the  price  it  will  be 
able  to  charge.  Therefore,  the  firm  may 
incur  the  costs  with  no  opportunity  to 
recoup  them,  thus  decreasing  its  profits. 

The  second  set  of  costs,  those 
resulting  from  performance  standards, 
are  of  a  different  nature.  The  firms  that 
do  iead  abatement  work  also  perform 
similar  work  in  settings  that  do  not 
involve  lead  and  are  not  affected  by  the 
proposed  rule.  These  costs  occur  at  the 
second  decision  point.  They  will  be 
incurred  by  a  firm  only  if  it  chooses^to 
undertake  a  given  lead-based  paint  job. 
In  each  case,  the  firm  can  determine  the 
impact  of  the  performance  standards  on 
its  sales  and  profit  levels.  If  the  impact 
will  be  undtisirable  (e.g..  decrease  profit 
levels),  the  firm  can  decline  the  work. 
In  this  voluntary  setting,  the 
performance  standards  will  not  have  an 
impact  on  the  profits  of  small 
businesses.  Likewise,  owners  of 
property  will  incur  the  performance 
standards  costs  only  if  abatements  are  in 
their  benefit. 

A  comparison  of  incremental  training 
and  hcensing  costs  to  the  estimated 
operating  costs  for  an  average  small 
firm,  for  each  SIC  group  involved  with 
lead  abatement,  is  showTi  in  Table  7 
below.  These  SIC  groups  cover 
abatements  in  residential,  public, 
commercial,  and  industrial  buildings,  as 
well  as  steel  structure  abatement  and 
deleading.  Assuming  that  none  of  the 
training  and  licensing  costs  are  shifted 
forward  in  the  form  of  higher  prices,  the 
ratio  of  compliance  costs  to  operating 
costs  for  small  establishments  range 
between  1.2  and  3.2  percent.  Cost  ratios 
are  similarly  estimated  for  large 
establishments  in  Table  8  below.  For 
large  firms,  the  ratios  tend  to  be  slightly 
lower,  ranging  fi-oml.O  to  2.3  percent. 
For  both  large  and  small  establishments, 
the  largest  cost  ratio  occurs  for  SIC 
1721,  painting  contractors.  However,  for 
these  firms,  a  large  non-lead  paint 
market  is  available.  In  all  cases, 
compliance  costs  equal  a  small 
percentage  of  operating  costs. 

While  this  shifting  of  costs  will 
alleviate  the  burden  on  abatement  and 
deleading  firms,  the  incremental  costs  of 
the  regulations  may  affect  residential 
and  commercial  building  owners. 
Consistent  with  the  arguments 
presented  above,  under  this  proposed 
rule  abatement  is  a  voluntary  action.  As 
such,  a  landlord  is  unlikely  to  undertake 
an  abatement  unless  he  or  she  is  able  to 
pass  the  cost  on  to  his  or  her  tenants  or 
otherwise  recoup  the  costs  in  terms  of 
higher  property  values.  EPA  is 
concerned  about  the  possibility  that 
landlords  of  marginally  profitable 
property,  under  the  threat  of  civil  suits 
may  chose  the  alternative  of  abandoning 


the  property  rather  than  incur  (he  cost 
of  abatement.  EPA  soHcits  comments 
providing  data  or  methods  any  such 
effects  on  the  removal  target  housing 
from  the  market. 

An  alternative  indicator  which 
demonstrates  potential  impacts  on  small 
abatement  firms  focuses  on  p.-ofitability. 
EPA  subtracted  estimated  establishment 
compliance  costs  from  average  profits 
per  establishment  to  determine  post- 
compliance  profits.  This  calculation Was 
also  performed  separately  for  small  and 
large  establishments  for  the  same  SIC 
codes  identified  above  assuming 
Scenario  1  (See  Tables  9  and  10  below). 
The  estimated  average  adjusted  profits 
for  small  establishments  in  two  of  the 
nine  affected  industry  sectors  become 
negative.  One  of  these  sectors. 
Miscellaneous  Trade  Contractors,  was 
assumed  as  the  most  likely  to  perform 
a  high  frequency  of  very  costly  soil 
abatement  projects;  thus,  compliance 
costs  exceeded  profits  by  more  than  a 
factor  of  10.  For  3  other  sectors, 
compliance  costs  represented  more  than 
50  percent  of  abatement  establishment 
profits.  For  large  firms,  the  results  of 
this  calculation  indicated  the  typical 
large  firm  to  remain  profitable  in  all 
sectors.  Thus,  based  on  the  profitability 
indicator  size  of  deleading  firms 
entering  the  abatement  industry  may  be 
impacted  bv  this  proposed  rule. 

These  calculations  on  profits  assume 
all  costs  were  absorbed  by  affected 
firms.  This  is  more  reasonable  in  the 
short  run  than  in  the  long  run.  EPA  does 
not  have  the  necessary  information  to 
ascertain  the  cost  pass  through  rate  and 
resulting  impacts  on  individual  firms  in 
the  short  run.  Also,  the  analysis  was 
constrained  to  use  SIC  data  that  are  from 
a  set  of  firms  that  may  be  different  from 
firms  complying  with  this  proposed  rule 
and,  therefore,  the  financial  information 
may  not  be  representative  of  potential 
abatement  firms.  EPA  solicits  comments 
on  available  data  to  estimate  these 
impacts. 

The  two  indicators  presented  above 
were  selected  to  present  the  likely 
bounds  of  the  impacts  associated  with 
the  proposed  rule.  The  actual  impact 
will  likely  lie  somewhere  between  these 
extremes. 

The  comparison  of  impacts  on  small 
and  large  training  providers  was  not 
performed  for  two  reasons.  Except  for 
the  RLTCs,  most  training  pro\iders  are 
small,  so  there  would  be  no  differential 
effect  based  on  size  of  the  firm.  In 
addition,  it  is  likely  that  the  training 
providers  will  pass  the  additional  costs 
on  to  their  trainees.  Since  the  changes 
will  be  required  by  Federal  regulations, 
they  will  apply  to  all  training  providers. 
Second,  there  will  be  heightened 
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concern  about  tead-tnsed  paint  hazards 
and  thus  a  greater  willingness  to  pay  kn 


trained  personnel  who  will  presumably 
proTide  higher  qaahty  services.  In  fact. 


these  regulations  are  hkely  to  create  a 
market  for  training  services  and  thus 
will  be  beneiicial  to  small  businesses. 


Table  7.— Impacts  on  Operating  Costs  for  SmaM  Estabfehments  By  SIC  Code 

Scenario  2  (XRF-6,  Soit^2,000  ppm) 


SJC  Codes 

Operating  Costs  Pw  Estattistv 
rnent 

Compliance  Costs  Per  Estatv 
fehment 

Compliance  Cost/Operating 
Costs 

1541  Industnal  BuUdings  ard  Warehouses 

$475,390 

$6,641 

t.4% 

1542  Other  Nonresidential  Buitdiogs 

4t8,475 

6,867 

1.6% 

I6n  High»««ay  ard  Street  Construction  Con- 

tractors 

543,130 

6.533 

t.2% 

1622  Bridge,  Tunr>el  and  Elevated  Highi*»ay 

Contractors 

646,332 

9,206 

--  1.4% 

1721  Pai'^ing  Contractors 

142.568 

4.508 

3.2% 

1 751  Ca-p'e-iry  Work  ConUaclors 

170.404 

4,341 

2.6% 

1791  Structural  Steel  Erection  Contractors 

384.631 

7.870 

2.1% 

1795  Wrecking  and  Derrtolition 

299.717 

6.199 

2.1% 

1799  Misc.  Trade  ConUactors.  NEC 

241.250 

5.530 

2.3% 

Source:  "Title  X  Sections  402  and  404  Regirlatory  Impact  Analysis,"  U.S.  EPA,  Office  of  PolluHoo  Prevention  and  Toxics,  Regullatory 
Impacts  Branch. 

Table  8. — Impacts  on  Operating  Costs  for  Large  Establishments  By  SIC  Code 

-  '  Scenario  2  (XRF=6,  So»|e2,000  ppm)         "• 


SIC  Codes 

Operating  Costs  Per  Estatilish- 
ment 

Compliance  Costs  Per  Estat> 
ttBtioient 

Compliance  Cost/Operating 
Costs 

1541  Industrial  Buildings  and  Wa.'ehouses 

$5,294,916 

$71,424 

-       t.4% 

1542  Other  l^nreskJential  Buiklings 

4.773,679 

65v550 

1.4%^ 

1611  Highway  and  Sueet  ConsUuction  Con- 

, 

tractors 

6.84050^ 

68,730 

t.0% 

1622  Bridge.  Tunnel  and  Elevated  Highvioy 

Contractors 

6.754.332 

87379 

1.3% 

1 721  Painting  Contractors 

1.864,301 

43.797 

2.3% 

1751  Carpentry  Work  Contractors 

1,103.563 

22,702 

2.1% 

1791  Structural  Steel  Erectwn  Contractors 

3.090.078 

59.044 

1.9% 

1 795  Wrecking  and  Demofition 

3.043.743 

60.056 

2.0% 

1799  Mfec.  Trade  Contractors.  NEC 

2,354.724 

48.346 

2.t% 

Source:  "Titie  X  Sections  402  and  404  Regulatory  Impact  Analysis."  U.S.  EPA.  Office  of  Pollution  Prevention  and  Toxics.  Regulatory 
.  Impacts  Branch.  , . 

Table  9.— Statistics  of  Small  Establishments  By  SIC  Code 

P<RF>1.  SoiliSOO  ppm) 


SIC  Codes 

Nto.  of 

Constr. 

Wkrs.  Per 

Estab.* 

Constr. 
Payroliy 
Estab. 
(SOOO) 

Total  Sales 
per  Estab. 

Protils  per 
Estab. 

EPA  Costs 

ot  Initial 

Training  & 

Licensing* 

EPAIncre- 

HDental 

Costs  of 

Standards 

Totat  Costs 

Profits  Mmus 

Costs  per 

Estab. 

1541 

4.1 

$89 

$494,683 

$19,293 

$7,123 

$9,365 

$16,488 

$2,805 
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Source:  "Titk  X  SectioDs  402  and  404  Regulatory  hnpact  Analysis," 
Impacu  Branch  and  CONSAD  (1993): 


U.S.  EPA,  Office  of  Pollution  Prevention  and  Toxics,  Regulatory 


Table  1 0.— Statistics  of  Large  Establishments  By  SIC  Code 

(XRF=1.Soi1=500ppm) 


• 

SIC  Cortes 

No.  of 
Const. 
Wrks.  Per   " 
Estab. 

Constr. 

Payroll  Per 

Estab. 

(SOOD) 

Totel  Sales 
Per  Estab. 

Profits  Per 
Estab. 

EPA  Costs 

of  Inttial 

Training  & 

Licensing* 

EPA  Inae- 

mental 

Costs  of 

Standards 

Total  Costs 

Profits  Minus 
Costs  Per 

Estab. 

1541 
1542 
1611 
1622      . 
1721' 
1751 
1791 
1795 
1799 

*  1:3  SupervisorrWorker 
Ratio 

54.2 
45.1 
47.3 
602 
31.1 
16.0 
40.6 
41.3 
33.2 

S  1.335 

1.035 

1,418 

1.559 

743 

341 

1.122 

797 

663 

S5.567.735 
5.030.220 
7253.978 
7,102,347 
2.081.649 
1.190,467 
3.393.413 
3279.895 
2.565.059 

S272.819 
256.541 
413.477 
348.015 
187.348 
86.904 
303,335 
236.152 
210.335 

$75,788 
63292 
73,932 
94.170 
46.338 
24.01 1 
63.543 
58.080 
46.767 

S8.500 
2.763 

142 
1.597 
7285 
2.957 

344 
1.505 
5.250 

$84,288 
6,055 
74,074 
95,767 
53.623 
26.968 
63.887 
59.,Sa5 
52.017 

Sl88.5o1 
190,486 
339.403 
252248 
133.725 
59.936 
239.448 
176.567 
158.318 

Source:  "Title  X  Sections  402  and  404 
Regulatory  Impact  Analysis."  U.S.  EPA. 
Office-of  Pollution  Prevention  and  Toxics. 
Regulatory  Impacts  Branch  and  CONSAD 
(1993)  and  CONSAD  (1993), 

C.  Paperwork  Reduction  Act 

The  Information  Collection 
requirements  in  this  prc^osed  rule  have 
been  submitted  for  ^proval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  CoUec^on  Request  (ICR)    . 
document  has  been  prepared  by  EPA 
(ICR  No.  15  use  2682  and  15  USC  2688) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer.  Information  Policy  Branch, 
(2136)  EPA.  401  M  St.,  SW  Washington 
DC  20460.  or  by  calling  (202)  260-2740. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging 
2.67  hours  per  response  while  the 
estimated  recordkeeping  biuden  was 
estimated  to  be  0.32  hours  per  response. 
These  estimates  include  time  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  the  collection 
information. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  irifonnation  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Pohcy  Branch.  (2136) 
EPA  401  M  St..  S.W..  Washington.  DC 
20460.  marked  "Attention:  Desk  Officer 
for  EPA."  The  final  rule  will  respond  tjo 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

This  regulation  includes  a  number  of 
reporting  and  record  keeping 
requirements,  which  are  designed  to 
help  EPA  verify  compliance  with  the 
rule  after  it  is  promulgated.  This 
analysis  identifies  the  reporting  and 
record  keeping  requirements  specified 
in  the  proposed  nde  and  estimates  the 


burden  and  cost  that  these  requirements 
will  impose. 

This  regulation  will  add  to  the 
reporting  and  recordkeeping  burden  for 
three  entities:  states,  training  providers, 
and  lead  inspection  and  abatement 
firms.  Where  applicable,  burden 
numbers  were  based  on  those  developed 
for  the  Asbestos  Model  Accreditation 
Plan  (MAPKU.S.  EPA.  1993b).  In  all 
other  cases,  burden  numbers  were 
estimated. 

Reporting  burdens  presented  are 
classified  into  two  groups:  initial  and 
annual.  The  burden  associated  with  the 
start-up  efforts  of  states,  training 
providers,  and  lead  inspection  and 
■  abatement  firms  are  referred  to  as  the 
initial  burden.  For  the  purpose  of  this 
analysis,  all  of  these  efforts  are  assumed 
to  be  completed  during  1994,  the  first 
year  of  the  rule.  The  burden  associated 
with  reporting  requirements  that  will  be 
required  on  an  aimual  basis  are  referred 
to  as  the  annual  burden  and  are 
presented  based  on  the  projected 
activity  level  for  1994.  Initial  and 
annual  estimates  are  combined  to 
project  the  burden  and  costs  that  will  be 
imposed  during  the  first  year  of  the  rule, 
while  the  annual  costs  alone  serve  as  an 
estimate  of  the  burden  level  expected 
during  the  second  year  (and  subsequent 
years)  of  the  rule. 

The  first  and  second  year  burden 
estimates  for  all  entities  subject  to 
reporting  requirements  under  this  rule, 
were  estimated  to  two  abatement 
scenarios  of  XRF>1,  soil-leadaSOO  ppm, 
and  for  XRF26.  soil-lead  ^2.000  ppm. 
With  regard  to  the  first  abatement 
scenario,  during  the  initial  year  of  the 
rule  the  burden  is  projected  to  be  1 1 .4 
million  hours  and  $228.6  milhon. 
Assuming  all  entities  seeking 
accreditation  and  oertificalion  are  in 
place  during  the  first  year  of  the  rule, 
the  burden  estimate  associatedwith  the 
second  year  (and  all  subsequent  years) 


is  projected  to  be  10.8  million  hours  and 
$217.6  million.  At  XRF^B.  soil- 
lead£2000  ppm.  the  total  burden  for  the 
initial  year  is  estimated  to  be  6.2  miUion 
hours  and  $126.1  miUion.  For  the 
second  year,  and  subsequent  years,  the 
total  burden  is  6.1  milhon  hours  and 
$120.9  million. 

The  majority  of  the  burden,  for  both 
abatement  scenarios,  falls  on  lead 
abatement  firms  and  is  driven  by  the 
reporting  requirements  associated  with 
on-site  lead-based  paint  activities. 
Because  this  burden  is  driven  by  the 
number  of  lead-based  paint  projects,  it 
is  expected  to  decline  substantially  in 
subsequent  years. 

The  total  annual  recordkeeping  costs 
for  the  XRF  ^1  and  soil-lead  »500  ppm 
represent  the  worst-case  scenario  due  to 
the  number  of  events  that  occur.  Total 
annual  costs  are  estimated  to  be 
approximately  $1.3  million. 

List  of  Subjects  in  40  CFR  Part  745 

Environmental  protection.  Abatement. 
Housing  renovation.  Lead,  Lead-based 
paint.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  18.  1994. 
Carol  M.  Browner. 

Administrator. 

Therefore,  it  is  proposed  that 
proposed  40  CFR  part  745  be  amended 
as  follows: 

1  The  authority  citation  for  proposed 
part  745  would  continue  to  read  as 
follows: 

Autherity:  13  U.S.C.  2605.  2607.  and  2681- 
2692. 

2.  By  adding  subparts  L  and  Q  to  read 
as  follows: 

Subpart  L— Lead-Based  Paint  Activities 

Sac. 

745.220        Scope  and  applicabilit\'. 
745.223        Definitions. 
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745.225  Accreditation  of  training 
programs. 

745.226  Certification  of  indi.viduals  and 
firms  engaged  in  lead-based  paint  activities. 
74.5.228  Standards  for  conducting  lead- 
based  paint  activities. 

745.230        Lead-based  paint  activities 

requirements. 

745.235        Enforcement. 

745.237        Inspections. 

745.239        Effective  dates. 


Subpart  O — State  Programs 

745.320  Scope  and  purpose. 

745.323  Definitions. 

745.325  Authorization  of  Slate  Programs. 

745.327  Authorization  of  Indian  Tribal 

Programs. 

745.330  Grants. 

745  339  Effective  dates. 

Subpart  L— Lead-based  Paint  Activities 

§745.220    Scope  and  applicability. 

This  subpart  contains  procediires  and 
requirements  for  the  accreditation  of 
lead-based  paint  activities  training 
programs,  procedures  and  requirements 
for  the  certification  of  individuals  and 
firms  engaged  in  lead-based  paint 
activities,  and  standards  for  performing 
such  activities.  This  subpart  also 
contains  requirements  that  all  lead- 
based  paint  activities  shall  be  performed 
by  certified  individuals.  This  subpart  is 
applicable  to  all  individuals  and  firms 
who  are  engaged  in  lead-based  paint 
activities  as  defined  in  §  743.223,  except 
persons  who  perform  these  activities 
within  residences  which  they  own, 
unless  the  residence  is  occupied  by  a 
person  or  persons  other  than  the  owner 
or  the  owTier's  immediate  family  while 
these  activities  are  being  conducted. 
This  subpart  is  applicable  only  in  those 
states  or  Indian  Reservations  that  do  not 
have  an  authorized  state  program 
pursuant  to  §  745.325  or  §  745.327 
respectively  of  Subpart  Q  of  this  part. 
Each  department,  agency,  and 
instrumentalitv  of  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government  having  jurisdiction 
over  any  property  or  facility  or  engaged 
in  any  activity  resulting,  or  which  may 
result,  in  a  lead-based  paint  hazard,  and 
each  officer,  agent,  or  employee  thereof, 
shall  be  subject  to,  and  comply  with  all 
Federal,  State,  interstate,  and  local 
requfremenfs,  both  substantive  and 
procedural,  including  the  requireinenls 
of  this  subpart  regarding  lead-based 
paint,  lead-based  paint  activities,  and 
lead-based  paint  hazards. 

§745.223    Definitions. 

For  purposes  of  this  subpart, -the 
definitions  of  §  745.3  apply.  In  addition, 
the  following  definitions  apply: 


Abatement  means  any  set  of  measures 
designed  to  permanently  eliminate  lead- 
based  paint  hazards  in  accordance  with 
standards  established  by  the 
Administrator  under  Title  IV  of  TSCA. 
Such  term  includes: 

(1)  The  removal  of  lead-based  paint 
and  lead-contaminated  dust,  the 
permanent  containment  or 
encapsulation  of  lead-based  paint,  the 
replacement  of  lead-painted  surfaces  or 
fixtures,  and  the  removal  or  covering  of 
lead-contaminated  soil. 

(2)  All  preparation,  cleanup,  disposal, 
and  post-abatement  clearance  testing 
activities  associated  with  such 
measures.  Abatement  shall  be  presumed 
in  the  following  circumstances: 

(i)  Projects  for  which  there  is  a  written 
contract  stating  that  an  individual  or 
firm  will  be  conducting  activities  in  or 
to  a  dwelling  unit  that  will  permanently 
eliminate  lead-based  paint  hazards. 

(ii)  Projects  involving  the  permanent 
elimination  of  lead-based  paint  or  lead 
contaminated  soil  and  conducted  by 
firms  or  individuals  certified  in 
accordance  with  §  745.226. 

(iii)  Projects  involving  the  permanent 
elimination  of  lead-based  paint  or  lead- 
contaminated  soil  and  conducted  by 
firms  or  individuals  who,  through  their 
company  name,  promotional  literature, 
or  otherwise  advertise  or  hold 
themselves  out  to  be  lead  abatement 
professionals. 

(3)  Abatement  does  not  include 
renovation  and  remodeling,  or 
landscaping  activities  whose  primary 
intent  is  not  to  permanently  eliminate 
lead-based  paint  hazards,  but  is  instead 
to  repair,  restore,  or  remodel  a  given 
structure  or  dwelling,  even  though  these 
activities  may  incidently  result  in  a 
reduction  in  lead-based  paint  hazards. 

Accredited  training  program  means  a 
training  program  that  has  been 
accredited  by  an  approving  authority  to 
provide  training  for  individuals  engaged 
in  lead-based  paint  activities. 

Approving  authority  means  the  U.S. 
Environmental  Protection  Agency  or,  in 
the  case  of.a  slate  or  tribal  program 
authorized  by  EPA  under  subpart  Q  of 
this  part,  the  appropriate  State  agency  or 
Tribal  authority. 

■  Area  means  d  portion  of  a  unit  such 
as  a  room,  closet,  pantry,  hall,  or  portion 
of  a  roofi)  (such  as  the  dining  area  of  a 
kitchen/dining  room). 

Avuilabh  means  reachable  by 
telephone,  either  directly  or  through  a 
pager  or  answering  ser\'if:e,  at  all  times 
when  abaterhent  activities  are  being 
conducted  and  able  to  be  present  at  the 
work  site  in  no  more  than  2  hours. 

Certified  contractor  means  a 
contractor,  inspector,  or  supervisor  who 
has  completed  a  training  program 


certified  by  the  appropriate  Federal 
agency  and  has  met  any  other 
requirements  for  certification  or 
licensure  established  by  such  agency  or 
who  has  been  certified  by  any  State 
through  a  program  which  has  been 
found  by  such  Federal  agency  to  be  at 
least  as  protective  as  the  Federal 
certification  program;  and  workers  or 
designers  who  have  fully  met  training 
requirements  established  by  the 
appropriate  Federal  agency. 

Certified  firm  means  a  company, 
partnership,  corporation,  sole 
proprietorship,  association,  or  other 
business  entity,  which  has  submitted  a 
letter  signed  by  the  owner  to  the 
approving  authority  stating  that: 

(1)  All  its  employees  or 
subcontractors  performing  lead-based 
paint  activities  have  each  individually 
received  the  required  training  and 
certification  from  the  appropriate 
approving  authority. 

(2)  The  certified  firm  and  its 
employees  or  subcontractors  will 
perform  lead-based  paint  activities  in 
accordance  with  all  applicable  local. 
State  and  Federal  standards,  including 
all  applicable  recordkeeping 
requirements. 

(3)  A  certified  supervisor  will  be 
assigned  and  available  to  all  the  firm's 
abatement,  deleading,  and  demolition 
projects. 

Certified  inspector/risk  assessor  for 
target  housing  and  public  buildings 
means  an  individual  who  has  been 
trained  by  an  accredited  training 
program  and  certified  by  an  approving 
authority  to  act  as  an  inspector  and  risk 
assessor  for  target  housing  and  public 
buildings. 

Certified  inspector  technician  for. 
target  housing-and  public  buildings 
means  an  individual  who  has  been 
trained  by  an  accredited  training 
program  and  certified  by  an  approving 
authority  to  perform  inspections  in 
target  housing  and  public  buildings 
solely  for  the  purpose  of  determining 
the  presence  of  lead-based  paint  through 
the  use  of  on-site  testing,  such  as  XRF 
analysers,  and  the  collection  of  samples 
for  laboratory  analysis,  and  to  perform 
inspections  for  the  presence  of  lead- 
based  paint,  as  well  as  sampling  for  lead 
in  dust  and  soil  for  the  purposes  of 
abatement  cleanup,  waste' disposal,  and 
clearance  testing. 

Certified  lead  worker  for  commercial 
buildings  and  superstructures  means  an 
individual  who  has  been  trained  by  an 
accredited  training  program  and 
certified  by  an  approving  authority  to 
perform  deleading,  lead  removal,  and" 
demolition  activities  on  commercial  . 
buildings  and  superstructures. 


Certified  lead  worker  for  target 
housing  and  public  buildings  means  an 
individual  viho  has  completed  training 
from  an  accredited  training  program  and 
has  been  certified  by  an  approving 
authority  to  perform  abatement 
activities  in  taiget  housing  and  pubHc 
buildings. 

Certified  planner/project  designer  for 
target  housing  and  public  buildings 
means  an  individual  who  has  been 
trained  by  an  accredited  training 
program  and  certified  by  an  approving 
authority  to  plan  and  design  abatement 
projects  in  target  housing  and  public 
buildings. 

Certified  supervisor  for  commercial 
buildings  and  superstructures  means  an 
individual  who  has  been  trained  by  an 
accredited  training  program  and 
certified  by  an  approving  authority  to 
supervise  lead-based  paint  activities  and 
to  identify  the  presence  of  lead-based 
paint  or  other  lead-baised  surface 
coatings  in  commercial  buildings  and 
on  superstructures.  The  supervisor  is 
also  responsible  for  the  planning  and 
oversight  of  lead-based  paint  activities 
associated  with  commercial  buildings 
and  superstructures. 

Certified  supervisor  for  target  housing 
and  public  buildings  means  an 
individual  who  has  been  trained  by  an 
accredited  training  program  and 
certified  by  an  approving  authority  to 
supervise  and  conduct  abatements  in 
target  housing  and  pubhc  buildings. 

Commercial  building  means  any 
building  used  primarily  for  commercial 
or  industrial  activity,  which  is  generally 
not  open  to  the  public,  or  occupied  or 
visited  by  children,  including  but  not 
limited  to.  warehouses,  factories,  storage 
facilities,  aircraft  hangers,  garages,  and 
wholesale  distribution  facibties. 

Common  area  means  a  portion  of  a 
building  generally  accessible  to  all 
residents/users  including,  but  not 
limited  to,  hallways,  stairways,  laundry 
and  recreational  rooms,  playgrounds, 
community  centers,  and  boundary 
fences. 

Component  or  building  component 
means  specific  design  or  structural    ^ 
elements  or  fixtures  of  a  building  or 
residential  dwelling  which  are 
distinguished  from  each  other  by  form, 
function,  and  location.  These  include, 
but  are  not  limited  to  interior 
components  such  as:  ceilings,  crown 
molding,  walls,  chair  rails,  doors,  door 
trim,  floors,  fireplace,  radiators  and 
other  heating  units,  shelves,  shelf 
supports,  stair  trends,  stair  risers,  stair 
stringers,  newel  posts,  railing  caps, 
balustrades,  windows  and  trim, 
including  sashes,  window  heads,  jambs, 
sills,  and  stools,  built-in  cabinets, 
columns, beams. bathroom  vanities. 


counter  tops  and  air  conditioners;  and 
exterior  components  such  as:  painted 
roofing,  chimneys,  flashing,  gutters  and 
dowTispouts,  ceilings,  soffits,  facias, 
rake  boards,  comer-boards,  bulkheads, 
doors  and  door  trim,  fences,  floors, 
joists,  lattice  work,  railings  and  railing 
caps,  siding,  handrails,  stair  risers  and 
treads,  stair  stringers,  columns, 
balustrades,  window  sills,  casings, 
sashes  and  wells,  and  air  conditioners. 
Course  test  blue  print  means  written 
documentation  of  the  pwoportion  of 
course  test  questions  devoted  to  each 
major  topic  in  the  course  curriculum. 

Deleading  means  activities  conducted 
by  a  person  who  offers  to  eliminate 
lead-based  paint  or  lead-based  paint 
hazards  or  to  plan  such  activities  in 
commercial  buildings,  bridges,  or  other 
structures  or  superstructures. 

Demolition  means  the  act  of  puUing 
down  or  destroying  any  building  or 
structure. 

Deteriorated  paint  means  paint  which 
is  cracking,  flaking,  chipping,  or  f>eeling 
from  a  building  component. 

Discipline  means  one  of  the,  specific 
types  or  categories  of  lead-based  paint 
activity  enumerated  in  this  subpart  for 
which  individuals  may  receive  training 
from  accredited  programs  and  become 
certified  by  approving  authorities.  For 
example,  "lead  worker  in  commercial 
buildings  and  superstructures"  is  a 
discipline. 

Distinct  painting  history  means  the 
record  of  application,  over  time,  of  paint 
or  other  smface  coatings  to  a  component 
of  a  building  structure. 

Encapsulation  is  a  process  that  makes 
lead-based  paint  inaccessible,  by 
providing  a  barrier  between  the  lead- 
based  paint  and  the  environment,  with 
this  barrier  being  formed  using  a  liquid 
applied  coating  or  an  adhesively  bonded 
material,  and  with  the  primary  means  of 
attachment  is  by  the  bonding  of  the 
product  to  the  surface  either  by  itself  of 
through  the  use  of  an  adhesive. 

Firm  means  any  company, 
partnership,  corporation,  sole 
proprietorship,  association,  or  other 
business  entity. 

Hands-on  assessment  means  an 
evaluation  which  tests  the  trainees' 
ability  to  perfoiro  specified  work 
practices  and  procedures  satisfactorily. 

Hazardous  waste  means  any  waste  as 
defined  in  40  CFR  261 .3. 

Historical  records  means 
documentation  which  identifies  the 
material  make-up  (including  brand, 
color  type,  lead  content)  and  dales  of 
application  of  paint  and  other  surface 
coatings  used  in  target  housing,  public 
and  commercial  buildings,  and 
superstructures. 


Inspection  means  a  surface-by-surface 
investigation  for  the  presence  of  lead- 
based  paint  conducted  by  a  certified 
inspector  technician  or  inspector/risk 
assessor  according  to  the  procedures  in 
§745^28(a). 

Interim  certification  means  the  status 
of  an  individual  who  has  successfully 
completed  the  appropriate  training 
course  in  a  discipline  from  an 
accredited  training  program,  but  has  not 
yet  received  formal  certification  in  that 
discipline  from  an  approving  authority. 
Interim  certifications  expire  6  months 
following  the  completion  of  the  training 
course. 

Interim  controls  means  a  set  of 
measures  designed  to  reduce 
temporarily  human  exposure  or  likely 
exposure  to  lead-based  paint  hazards, 
including  specialired  cleaning,  repairs, 
maintenance,  painting,  temporary 
containment,  ongoing  monitoring  of 
lead-based  paint  hazards  or  potential 
hazards,  and  the  establishment  and 
operation  of  management  and  resident 
education  programs. 

Lead-based  paint  activities  means  (1) 
in  the  case  of  target  housing,  risk 
assessment,  inspection,  and  abatement; 
and  (2)  in  the  case  of  any  pubUc 
building  constructed  before  1978, 
commercial  building,  bridge,  or  other 
structure  or  superstructure, 
identification  of  lead-based  paint  and 
materials  containing  lead -based  paint, 
deleading,  removal  of  lead  from  bridges, 
and  demolition. 

Lead -contaminated  soil  means  bare 
soil  on  residential  real  property  that 
contains  lead  at  or  in  excess  of  the 
levels  determined  to  be  hazardous  by  an 
inspector/risk  assessor  certified  under 
this  regulation. 

Living  area  means  areas  of  a  target 
housing  unit  most  often  frequented  by 
children  under  the  age  of  6,  including, 
but  not  limited  to  Uving  rooms,  kitchen 
areas,  dens,  play  rooms,  and  children 
bedrooms. 

Persona]  protection  equipment  (PPE) 
means  specialized  clothing  and 
equipment  including,  but  not  limited  to 
respirators,  masks,  gloves,  designed  to 
protect  workers  against  chemical  and 
physical  hazards. 

Principal  instructor  means  the 
individual  who  has  the  primary 
responsibility  for  organizing  and 
delivering  a  particular  course. 

Public  building  means  any  building 
constructed  prior  to  1978.  except  target 
housing,  which  is  generally  open  to  the 
pubhc  or  occupied  or  visited  by 
children,  including  but  not  limited  to. 
schools,  daycare  centers,  museums, 
airport  terminals,  hospitals,  stores, 
restaurants,  office  buildings,  convention 
centers,  and  government  buildings. 
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Recognized  laboratory  means  any 
environmental  laboratory  recognized  by 
the  Agency  as  being  capable  of 
performing  an  analysis  for  lead 
compounds  in  paint,  soil,  and  dust. 

Residential  awelling  means  (1)  a 
single- family  dwelling,  including 
attached  structures  such  as  porches  and 
stoops;  or  (2)  a  single-family  dwelling 
unit  in  a  structure  that  contains  more 
than  one  separate  residential  duelling 
unit,  which  is  used  or  occupied,  or 
intended  to  be  used  or  occupied,  in 
whole  or  in  part,  as  the  home  or 
residence  of  one  or  more  persons. 

Risk  assessment  means  an  on-site 
investigation  conducted  by  a  certified 
inspector/risk  assessor  according  to  the 
procedures  at  §  745.228(b)  to  determine 
the  existence,  nature,  severity,  and 
location  of  lead-based  paint  hazards  and 
the  provision  to  the  property  owner/ 
occupant  of  a  report  explaining  the 
results  of  the  investigation  and 
providing  options  for  reducing  lead- 
based  paint  hazards  with  a  rationale  for 
those  options. 

Room  means  an  enclosed  or  semi- 
enclosed  living  space  within  a  unit  or 
dwelling  unit. 

Student  T-test  is  a  statistical  analysis 
used  to  determine  if  the  difference 
between  pre-  and  post-abatement  soil 
lead  levels  are  significantly  different 
from  each  other.  A  confidence  limit  of 
95  percent  is  used  to  establish  statistical 
significance. 

Superstructure  means  a  large  steel  or 
other  industrial  structure  including,  but 
not  limited  to  bridges  or  water  towers 
which  may  contain  lead-based  paint. 

Training  curriculum  means  an 
estabhshed  set  of  course  topics  that 
provide  speciahzed  knowledge  and 
skills  that  must  be  taught  in  an 
accredited  training  program  for  a 
partfcular  discipline. 

Training  hour  means  the  number  of 
hours  spent  in  training  activities  in  an 
accredited  training  program,  including, 
but  not  limited  to,  hours  devoted  to 
lecture,  learning  activities,  small  group 
activities,  dem.onstrations,  e\.aluations. 
and/or  hands-on  experience. 

Training  manager  means  the 
individual  responsible  for  adm.inistering 
a  training  program  and  monitoring  the 
performance  of  the  principal  instructors. 
work  practice  instructors,  and  guest 
instructors. 

Train-the-trainer  course  means  a  40- 
hour  (or  longer)  course  of  study  which 
provides  instruction  in  the  planning  and 
teaching  of  adult  education  courses. 

Unit  means  a  room  or  connected 
group  of  rooms  used  or  intended  to  be 
used  by  a  single  tenant  or  owner. 

Visual  inspection  for  clearance  testing 
means  the.visual  examination  of  the 


abatement  site  following  an  abatement 
action  for  evidence  that  the  abatement 
has  been  successfully  completed,  as 
indicated  by  the  absence  of  visible 
residue,  dust  and  debris. 

Visual  inspection  for  risk  assessment 
means  the  visual  examination  of  a  unit 
to  locate  the  existence  of  deteriorating 
paint. 

Window  sill  means  the  portion  of  the 
horizontal  window  ledge  that  protrudes 
into  the  interior  of  the  room,  adjacent  to 
the  window  sash  when  the  window  is 
closed. 

Window  stool  means  the  flat, 
horizontal  molding  fitted  over  the 
window  sill,  on  the  window  interior, 
between  jambs,  which  comes  in  contact 
with  the  bottom  of  the  rail  of  the  lower 
operating  sash  and  the  window  sill. 

Window  well  means  the  portion  of  the 
horizontal  widow  sill  that  receives  the 
v\'indow  sash  when  the  window  is 
closed;  often  located  between  the  storm 
window  and  the  interior  window  sash. 

Work  practice  instructor  means  the 
individuaUs)  who  are  responsible  for 
teaching  particular  skills  in  a  specific 
course. 

§  745.225    Accreditation  of  training 
programs. 

(a)  Application  process.  For  the 
purposes  of  certification,  approving 
authorities  shall  only  recognize  training 
and  refresher  training  received  from  an 
accredited  training  program.  The 
following  are  procedures  a  training 
program  shall  follow  to  receive 
accreditation  from  an  approving 
authority. 

(1)  A  training  program  may  seek 
accreditation  to  offer  courses  in  any  of 
the  following  disciplines  —  target 
housing  and  public  buildings:  inspector 
technicians,  inspector/risk  assessors, 
supervisors,  planner/project  designers, 
and  workers;  commercial  buildings  and 
superstructures:  supervisors  and 
workers.  The  training  program  riiay  also 
seek  accreditation  to  offer  refiesher 
courses  for  each  of  the  course 
disciplines. 

(2)  A  training  program  seeking 
accreditation  shall  submit  to  the 
approving  authority  a  written 
application  containing  the  following  - 
information: 

(i)  The  training  program's  name, 
address,  and  telephone  number. 

(ii)  A  list  of  courses  for  which  it  is- 
applying  for  accreditation. 

(iii)  A  statement,  signed  by>the 
training  program  manager,  which 
certifies  that  the  training  program  meets 
the  minimum  requirements  established 
in  paragraph  (b)  of  this  section. 

(iv)  A  signed  statement  by  the  training 
program  manager  certifying  that  each 


instructor  meets  the  qualifications 
described  in  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  this  section,  as  well  as  a  list  of 
the  topics/skill  areas  to  be  taught  bv 
each  instructor, 
(v)  Either: 

(A)  A  statement  signed  by  the  training 
manager,  which  certifies  that  the 
program  will  use,  if  available,  EPA 
developed  model  training  materials;  or 

(B)  A  copy  of  the  student  manuals  and 
instructor  manuals  to  be  used  for  each 
course;  and 

(C)  A  copy  of  the  course  agenda, 
vv'hich  includes  the  time  allocation  for 
each  course  topic. 

(vil  A  copy  of  the  test  blueprint, 
which  describes  the  proportion  of 
course  test  questions  devoted  to  each 
major  course  topic. 

(vii)  A  description  of  the  facilities  and 
equipment  available  for  lecture  and 
hands-on  training. 

(viii)  A  description  of  the  procedures 
for  conducting  the  assessment  of  hands- 
on  skills. 

(ix)  A  copy  of  the  quality  control  plan 
as  described  in  paragraph  (b)(10)  of  this 
section. 

(x)  An  example  of  numbered 
certificates,  as  described  in  paragraph 
(b)(9)  of  this  section,  to  be  issued  to 
-Students  who  successfully  complete  the 
training  program. 

(3)  The  approvingauthority  shall 
approve  or  disapprove  a  request  for 
accreditation  within  180  days  of 
receiving  an  application  from  a  training 
program.  In  the  case  Of  approval,  a 
certificate  of  accreditation  shall  be  sent 
to  the  applicant.  In  the  case  of 
disapproval,  a  letter  describing  the 
reasons  for  disapproval  shall  be  sent  to 
the  applicant.  Prior  to  disapproval,  the 
approving  authority  may,  at  its 
discretion,  work  with  training  programs 
to  address  inadequacies  in  the 
application  for  accreditation.  The 
approving  authority  may  also  request 
additional  materials  retained  under 
paragraph  (h)  of  this  section.  If  a 
training  program's  application  is  . 
disapproved,  the  program  may  reapply 
for  accreditation  at  any  time. 

(4)  A  training  program  may  offer 
courses  or  refresher  courses  in  as  many 
training  disciplines  as  it  chooses,  but 
shall  seek  accreditation  for  each 
discipline.  A  training  program  may  seek 
accreditation  for  additional  disciplines 
at  any  time  as  long  as  the  program  can 
demonstrate  that  it  meets  the  minimum 
requirements  of  paragraph  (b)  of  this 
section. 

(b)  Minimum  requirements  for  the 
accreditation  of  training  programs.  For 
a  training  program  to  obtain 
accreditation  from  an  approving 
authority  to  teach  lead-based  paint 


activities,  the  program  shall 
demonstrate,  through  its  application 
materials,  that  it  meets  the  following 
minimum  requirements  for  each 
discipline  for  which  the  program  is 
seeking  accreditation: 

(1)  The  training  program  shall  employ 
a  training  manager  who: 

(i)  Has  at  least  2  years  classroom 
experience  in  teaching  workers/adults; 
or 

(ii)  Has  a  bachelor's  or  graduate  level 
degree  in  building  construction 
technology,  engineering,  industrial 
hygiene,  safety,  or  public  health;  or 

(iii)  Has  4  years  experience  in 
managing  an  occupational  health  and 
safety  training  program  that  specialized 
in  envirormiental  hazards;  and 

(iv)  Has  completed  a  40-hour  train- 
the-trainer  course  that  provides 
instruction  in  the  planning  and  teaching 
of  any  adult  education  course;  or  has 
obtained  a  bachelor's  or  graduate  level 
degree  in  adult  education  from  an 
accredited  college  or  university. 

(2)  The  training  program  shall  employ 
a  qualified  principal  instructor  for  each 
course  who: 

(i)  Has  completed  a  40-hour  train-the- 
trainer  course,  or  has  obtained  a  degree 
in  adult  education  from  an  accredited 
college  or  university,  or  has  at  least  2 
years  of  classroom  experience  in 
teaching  workers/adults. 

(ii)  Has  successfully  completed  at 
least  24  hours  of  any  Jead-specific 
training. 

(iii)  Has  2  years  of  experience  in  the 
construction  trade,  including,  but  not 
limited  to,  lead  or  asbestos  abatement, 
painting,  carpentry,  or  renovation  and 
remodeling. 

(3)  The  training  program  shall  employ 
qualified  work  practice  instructors  who 
are  responsible  for  teaching  particular 
skills  in  a  specific  course  and  who: 

(i)  Have  met  all  of  the  requirements 
listed  in  paragraph  (b)(2)  of  this  section. 

(ii)  Have  had  1  additional  year  of 
experience  in  a  relevant  construction 
trade,  including  but  not  limited  to,  lead 
or  asbestos  abatement,  painting, 
carpentry,  or  renovation  and 
remodeiing. 

(4)  The  training  program  shall,  for 
each  course  offered,  designate  a 
principal  instructor.  Principal 
instructors  are  responsible  for  the 
organization  of  the  course  and  oversight 
of  the  teaching  of  all  course  material. 
Additional  instructors  shall  be 
designated  as  either  work  practice 
instructors  or  guest  instructors. 

(5)  The  following  documents  shall  be 
recognized  by  approving  authorities  as 
proof  that  training  managers,  principal 
instructors,  and  work  practice 
instructors  meet  the  relevant 


educational,  work  experience,  and 
training  requirements  specifically  listed 
in  paragraphs  (b)(1),  (b)(2).  and  (b)(3)  of 
this  section: 

(i)  Official  academic  transcripts  as 
proof  of  meeting  the  educational 
requirements. 

(ii)  Resumes,  letters  of  reference,  lead 
certification  in  another  State,  or 
documentation  of  work  experience  as 
proof  of  meeting  the  work  experience 
requirements. 

(iii)  Certificates  from  train-the-trainer 
courses  and  lead-specific  training 
courses  as  proof  of  meeting  the  training 
requirements. 

(6)  The  training  program  shall  provide 
adequate  facilities  for  lecture  and 
hands-on  training  and  assessment.  This 
includes  providing  training  equipment 
that  reflects  current  work  practices,  and 
maintaining  or  updating  the  equipment 
and  facilities  as  needed. 

(7)  The  training  program  shall  provide 
training  courses  that  meet  the  following 
training  hour  requirements: 

(i)  The  inspector  technician  coiurse  for 
target  housing  and  public  buildings 
shall  last  a-minimimi  of  24  training 
hours,  with  a  minimum  of  8  hours 
devoted  to  hands-on  training. 

(ii)  The  inspector/risk  assessor  course 
for  target  housing  and  public  buildings 
shall  last  a  minimum  of  40  training 
horn's  (inspector  technician  (24  hours) 
plus  inspector/risk  assessor  (16  hours) 
equals  a  total  of  40  hours],  with  a 
minimum  of  8  hours  devoted  to  hands- 
on  training  which  includes  site  visits. 

(iii)  The  supervisor  course  for  target 
housing  and  public  buildings  shall  last 
a  minimum  of  40  training  hours,  with  a 
minimum  of  8  hours  devoted  to  hands- 
on  training. 

(iv)  The  planner/project  designer 
course  for  target  bousing  and  public 
buildings  shall  last  a  minimum  of  56 
training  hours  [supervisor  course  (40 
hours)  plus  planner/project  designer 
course  (16  hours)  equals  a  total  of  56 
hours],  with  a  minimum  of  4  hours 
devoted  to  hands-on  training  which 
include  site  visits. 

(v)  The  lead  abatement  worker  course 
for  target  housing  and  pubUc  buildings 
shall  last  a  minimum  of  32  training 
hours,  with  a  minimum  of  10  hours 
devoted  to  hands-on  training. 

(vi)  The  supervisor  course  for 
commercial  buildings  and 
superstructures  shall  last  a  minimum  of 
32  training  hours,  with  a  minimum  of  8 
hours  devoted  to  hands-on  training. 

(vii)  The  lead  worker  course  for 
commercial  buildings  and 
superstructures  shall  last  a  minimum  of 
32  training  hours,  with  a  minimum  of 
10  hours  devoted  to  hands-on  training. 


(8)  For  each  course  it  offers,  the 
training  program  shall  conduct  a  course 
test  at  the  completion  of  each  course 
and  a  hands-on  skills  assessment.  The 
hands-on  assessment  and  the  course  test 
will  be  used  to  evaluate  trainee 
competency  and  proficiency.  The 
hands-on  assessment  and  a  course  test 
must  be  successfully  completed  for  an 
individual  to  pass  any  course. 

(i)  The  hands-on  slulls  assessment  is 
an  evaluation  of  the  effectiveness  of  the 
hands-on  training  which  shall  test  the 
ability  of  the  trainees  to  demonstrate 
satisfactory  performance  of  work 
practices  and  procedures  specified  in 
paragraph  (c)  of  this  section,  as  well  as 
any  other  skills  demonstrated  in  the 
course.  The  training  manager  is 
responsible  for  maintaining  the  validity 
and  integrity  of  the  assessment  to  ensure 
that  it  accurately  evaluates  the  trainee's 
performance  of  these  work  practices  and 
procedures. 

(ii)  The  course  test  is  an  evaluation  of 
.  the  overall  effectiveness  of  the  training 
which  shall  test  the  trainee's  knowledge 
and  retention  of  the  topics  covered 
during  the  course.  Seventy  percent  shall 
be  considered  the  passing  score  on  the 
course  test.  The  training  manager  is 
responsible  for  maintaining  the  validity 
and  integrity  of  the  course  to  ensure  that 
it  accurately  evaluates  the  trainee's 
knowledge  and  retention  of  the  course 
topics. 

(iii)  The  course  test  shall  be 
developed  in  accordance  with  the  test 
blueprint  submitted  with  the  training 
accreditation  application. 

(9)  Training  programs  shall  issue 
unique  course  completion  certificates  to 
each  individual  who  successfully 
completes  the  course  requirements.  The 
course  completion  certificate  shall 
include: 

(i)  A  unique  certificate  number. 

(ii)  The  name,  a  imique  identification 
number,  and  address  of  the  individual. 

(iii)  The  name  of  the  particular  course 
that  the  individual  completed. 

(iv)  Dates  of  course  completion/test 
passage. 

(v)  Expiration  date  of  interim 
certification,  which  shall  be  6  months 
from  the  date  of  course  completion. 

(vi)  Name,  address,  and  telephone 
number  of  the  training  program. 

(vii)  A  certified  statement  signed  by 
the  training  manager  which  certifies  that 
the  training  received  complies  with  the 
requirements  of  this  subpart.  The 
statement  must  read  as  follows: 

Under  civil  and  criminal  penalties  of  law 
for  the  making  or  submission  of  false  or 
fraudulent  statements  or  representations  (18 
U.S.C.  1001  and  15  U.S.C  2615),  I  certify  that 
this  training  complies  with  all  applicable 
requirements  of  Title  IV  of  TSCA.  40  CFR 
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part  745.  and  any  other  applicable  Federal, 
state,  or  local  requirements. 

(10)  The  training  manager  shall 
deveJop  and  implement  a  quality 
control  plan.  The  plan  shall  be  used  to 
maintain  or  improve  the  quality  of  the 
training  program  over  time.  This  plan 
shall  contain  at  least  the  following 
elements: 

(i)  Procedures  for  periodic  revision  of 
training  materials  and  course  test  to 
reflect  innovations  in  the  field. 

(ii)  Procedures  for  the  training 
manager's  annual  review  of  instructor 
competency. 

(n)  Training  programs  shall  offer 
courses  which  teach  the  standards  for 
conducting  lead-based  paint  activities 
contained  in  §  745.228,  and  other  such 
standards  adopted  by  the  EPA,  or  the 
authorized  state  from  which  the 
program  received  accreditation. 

(12)  The  training  manager  shall  be 
responsible  for  ensuring  that  the 
training  program  complies  at  all  times 
with  all  of  the  requirements  in 
paragraph  (b)  of  this  section. 

(c)  Minimum  training  curricula 
requirements.  To  be  accredited,  training 
programs  must  ensure  that  their  courses 
of  study  for  the  various  lead-based  paint 
activities  disciplines  cover  the  following 
subject  areas.  Listed  requirements 
ending  in  an  asterisk  (*)  indicate  areas 
that  require  hands-on  experience  as  an 
integral  component  of  the  course.- 

(1)  Target  housing  and  public 
buildings  -  inspector  technician. 

(i)  Background  information  on  lead. 

(ii)  Health  effects  of  lead. 

(iii)  Reg\iiatory  review.  This  entails  a 
discussion  of  applicable  Federal,  state 
and  local  regulations  that  pertain  to 
lead-based  paint. 

(iv)  Roles  and  responsibility  of  lead- 
based  paint  inspector. 

(v)  Lead-based  paint  inspection 
methods.* 

(vi)  Dust  and  soil  sampling 
methodologies.* 

(vii)  Formulation  aind  implementation 
of  the  final  inspection  report.* 

(2)  Target  housing  and  public 
buildings-  inspector/risk  assessors 

(i)  All  information  taught  in  the 
inspector  technician  course  as  listed  in 
paragraph  (c)(1)  of  this  section. 

(ii)  Background  information  to 
perform  risk  assessment. 

(iii)  Visual  inspection.* 

(iv)  Risk  assessment  report  form* 

(v)  Sampling  and  inspection 
guidelines;* 

(vi)  Sampling  for  other  sourriw,  of  lead 
exposure. 

(vii)  Interpretation  of  sampling 
results. 

(viii)  Preparation  of  final  report.* 


(ix)  Recommendations  to  abate  or 
reduce  lead-based  paint  hazards 
including  instruction  on  when  interim 
controls  are  appropriate. 

(x)  Development  of  an  interim  control 
plan. 

(xi)  Recordkeeping. 

(xii)  Identification  of  the  lead-based 
paint  hazards,  lead-contaminated  dust, 
and  lead-contaminated  soil. 

(3)  Target  housing  and  pubhc 
building  -  supervisor. 

(i)  Background  information  on  lead. 

(ii)  Regulatory  background.  Federal, 
state  and  local. 

(iii)  Legal  and  insurance  issues 
relating  to  lead-based  paint  abatement. 

(iv)  Development  of  pre-abatement 
work  plan* 

(v)  Hazard  recognition  and  control.* 

(vi)  Respiratory  protection  and 
protective  clothing.* 

(vii)  Employee  information  and 
training. 

(viii)  Project  management. 

(ix)  Contract  specifications. 

(x)  Supervisory  techniques. 

(xi)  Lead  paint  abatement  or  lead 
hazard  reduction  including  prohibited 
methods.* 

(xii)  Interior  dust  abatement/clean-up 
or  lead  hazard  reduction.* 

(xiii)  Soil  and  exterior  dust  abatement 
or  lead  hazard  reduction.* 

(xiv)  Soil,  dust,  and  air  sampling. 

(xv)  Clearance  standards  and  testing. 

(xvi)  Waste  disposal. 

(xvii)  Community  relations  process. 

fxviii)  Cost  estimation. 

(xix)  Recordkeeping. 

(4)  Target  housing  and  public 
buildings  -planner/project  designer. 

(i)  All  information  taught  in  the 
supervisor  course  as  listed  in  paragraph 
(c)(3)  of  this  section. 

(ii)  Risk  assessment/inspection  report 
interpretation.* 

(iii)  Worker  protection/worker  safetv. 

(iv)  Environmental  safety. 

(v)  The  following  information  on. 
project  design.* 

(A)  Integration  with  modernization 
projects. 

(B)  Design  abatement  or  lead  hazard 
reduction  strategy. 

(C)  Cost  estimation; 

(D)  Construction  techniques. 

(vi)  Abatement  and  other  lead  hazard 
rt'duction  methods. 

(vii)  Operations  anH  maintenance 
planning. 

(viii)  Clean-up. 

(ix)  Clearance  testing.* 

(x)  Waste  disposal. 

(xi)  Insurance  and  liability. 

(5)  Target  housing  and  public 
buildings  -  lead  abatement  worker. 

(i)  Background  information  and  health 
effects  of  lead. 


(ii)  Sources  of  environmental  lead 
contamination  (paint,  surface  dUst  and 
soil,  water,  air,  food,  other). 

(iii)  Regulatory  background.  Federal, 
state  and  local. 

(iv)  Hazard  recognition  and  control.* 

(v)  Respiratory  protection.* 

(vi)  Personal  hygiene.* 

(vii)  Lead-based  paint  abatement  and 
lead  hazard  reduction  methods.* 

(viii)  Interior  dust  abatement 
methods/clean-up  or  lead  hazard 
reduction.* 

(ix)  Soil  and  exterior  dust  abatement 
methods  or  lead  hazard  reduction.* 

(x)  Waste  disposal.* 

(6)  Commercial  buildings  and 
superstructures  -  supervisor. 

(i)  Background  information  on  lead. 

(ii)  Sources  of  environmental  lead 
contamination  (paint,  surface  dust  and 
soil,  water,  air,  food,  other). 

(iii)  Regulator>'  background.  Federal, 
state  and  local. 

(iv)  Health  effects. 

(v)  identification  of  lead-based  paint.* 

(A)  Historical  information. 

(B)  Limited  sampling  procedures. 

(C)  Laboratory  analysis. 

(vi)  Development  of  deieading  work 
plan." 
(vii)  Medical  mbnitoring. 
(viii)  Respiratory  protection.* 
(ix)  Work  preparation  procedures.* 
(x)  Clean  up/waste  disposal, 
(xi)  Exposure  monitoring, 
(xii)  Environmental  monitoring.* 

(A)  Soil,  dust,  and  air  sampling. 

(B)  IReservedl 
(xiii)  Recordkeeping. 

(xiv)  Other  safety  and  health  hazards. 

(xv)  Paint  removal  operations 
pertaining  to  superstructures  and 
commercial  buildings,  including: 

(A)  Power  tools. 

(B)  Abrasive  blasting. 

(xvi)  Welding,  burning  and  torch 
cutting, 
(xvii)  Mechanical  disturbance  of  lead. 

(7)  Commercial  buildings  and 
superstructures  •  lead  workers. 

(i)  Background  information  on  lead. 

(ii)  Regulatory  review. 

(iii)  Health  effects. 

(iv)  Medical  monitoring. 

(v)  Control  methods.* 

(vi)  Respiratory  protection.* 

(vii)  W'ork  preparation  procedures* 

(viii)  Personal  hygiene.* 

(ix)  Clean  up/vvaste  disposal.* 

(x)  Exposure  monitoring. 

(xi)  Recordkeeping. 

(xii)  Other  safety  and  health  hazards. 

(xiii)  Paint  removal  operations. 

(A)  Power  tools  and  miscellaneous. 

(B)  Abrasive  blasting. 

fxiv)  Welding,  burning,  and  torch 
cutting. 

(xv)  Mechanical  disturbance  df  lead. 


(d)  Minimum  requirements  for  the 
accreditation  of  refresher4raining 
programs.  (1)  Training  programs  may 
seek  accreditation  to  offer  a  refresher 
course  for  any  course  discipline  for 
which  they  already  have  received 
accreditation  or  for  which  they  are 
concurrently  applying  for  accreditation. 
Training  programs  will  not  receive 
accreditation  for  a  refresher  course  if 
they  do  not  also  receive  accreditation 
for  the  corresponding  course  discipline. 

(2)  An  accredited  refresher  training 
course  shall  address  the  following 
topics: 

(i)  An  overview  of  key  safety 
practices. 

(ii)  An  update  on  current  laws  and 
regulations. 

(iii)  An  update  on  current 
technologies  related  to  lead-based  paint 
activities. 

(3)  The  course  must  include  at  least 
7  training  hours. 

(4)  Eacn  student  shall  be  required  to 
pass  a  course  test  that  covers  all  of  the 
topics  contained  in  the  course.  Passing 
students  shall  be  provided  with  a  course 
completion  certificate. 

(5)  A  training  program  seeking 
refresher  course  accreditation  shall 
submit  to  the  approving  authority  the 
following: 

(i)  The  training  program's  name, 
address,  and  telephone  number. 

(ii)  A  list  of  courses  for  which  it  is 
applying  for  accreditation. 

(iii)  A  copy  of  student  manuals  and 
instructor  notebooks  for  the  course. 

(6)  If  a  training  program  applies  for 
accreditation  of  a  refi-esher  course 
concurrently  with  accreditation  of  the 
corresponding  training  course,  the 
approving  authority  shall  use  the 
approval  procedure  described  in 
paragraph  (a)(4)  of  this  section. 

(7)  If  an  application  for  refresher 
training  authorization  is  received  apart 
from  an  application  for  accreditation  as 
described  in  paragraph  (a)(4)  of  this 
section,  the  approving  authority  shall 
approve  or  disapprove  a  request  for 
accreditation  within  45  days  of 
receiving  the  application.  In  the  case  of 
approval,  a  certificate  of  accreditation 
shall  be  sent  to  the  applicant.  In  the  case 
of  disapproval,  a  letter  describing  the 
reasons  for  disapproval  shall  be  sent  to 
the  applicant.  The  approving  authority 
may,  at  its  discretion,  work  with 
training  programs  to  address 
inadequacies  in  the  application  for 
accreditation.  If  a  training  program's 
application  is  disapproved,  the  program 
may  reapply  at  any  time. 

(8)  A  training  program  may  offer  as 
many  refresher  training  courses  as  it 
chooses,  but  shall  seek  accreditation  for 
each  course.  A  training  program  may 


seek  accreditation  for  additional 
refresher  training  courses  at  any  time. 

(e)  Re-accreditation  of  training 
programs.  (1)  If  a  training  program 
meets  the  requirements  of  this  section, 
the  training  program  shall  be  re- 
accredited.  Unless  re-accredited;  a 
training  program's  accreditation  shall 
expire  3  years  after  the  date  of  issuance. 

(2)  A  training  program  seeking  re- 
accreditation  shall  submit  an 
application  to  the  approving  authority 
no  later  than  180  days  before  its 
accreditation  expires.  If  a  training 
program  does  not  submit  its  application 
for  re-accreditation  by  that  date,  the 
approving  authority  cannot  guarantee 
the  applicaiiun  will  be  reviewed  and 
acted  upon  before  the  end  of  the  3-year 
period. 

(3)  The  training  program's  application 
for  re-accreditation  shall  contain: 

(i)  The  training  program's  name, 
address,  and  telephone  number. 

(ii)  A  list  of  courses  for  which  it  is 
applying  for  re-accreditation. 

(iii)  A-description  of  any  changes  or 
updates  to  the  training  facility  or 
equipment. 

(iv)  The  certified  statement  as 
described  in  paragraph  (e)(4)  of  this 
section  below. 

(4)  The  training  program's  application 
for  re-accreditation  shall  contain  a 
statement  signed  by  the  training 
program  manager  which  certifies  that: 

(i)  The  course  materials,  for  each 
course,  meet  the  requirements  in 
paragraphs  (c)(1)  through  (c)(7)  of  this 
section,  as  appropriate. 

(ii)  The  training  manager,  principal 
instructors,  and  work  practice 
instructors  meet  the  qualifications  in 
paragraphs  (b)(1),  (b)(2),  and  (b)(3)  of 
this  section. 

(iii)  The  training  program  manager  ^ 
complies  at  all  times  with  all 
requirements  in  paragraph  (b)  of  this 
section. 

.  (iv)  The  quality  control  program 
meets  the  requirements  in  paragraph 
(b)(ll)  of  this  section. 

{\')  The  recordkeeping  and  reporting 
requirements  of  paragraph  (h)  of  this 
section  will  be  followed. 

(5)  An  audit  may  be  performed  by  the 
approving  authority  to  verify  the 
certified  statement  and  the  contents  of 
the  application. 

(0  Suspension,  revocation,  and 
modification  of  accredited  training 
programs.  (1)  The  approving  authority 
may  after  notice  and  an  opportunity  for 
hearing,  suspend,  revoke,  or  modify 
training  program  accreditation  if  a 
training  program,  training  manager,  or 
other  person  with  supervisory  authority 
over  the  training  program,  has: 


(i)  Misrepresented  the  contents  of  a 
training  course  to  the  approving 
authority  and/or  the  student  population. 

(ii)  Failed  to  submit  required 
information  or  notifications  in  a  timely 
manner. 

(iii)  Failed  to  maintain  required 
records. 

(iv)  Falsified  accreditation  records, 
instructor  qualifications,  or  other 
accreditation  information. 

(v)  Failed  to  comply  with  the  training 
standards  and  requirements  in  this 
section.  •* 

(vi)  Failed  to  comply  with  Federal, 
State,  or  local  lead-based  paint  statutes 
or  regulations. 

(2)  In  addition  to  an  administrative  or 
judicial  finding  of  violation,  execution 
of  a  consent  agreement  in  settlement  of 
an  enforcement  action  constitutes,  for 
purposes  of  this  section,  evidence  of  a 
failure  to  comply  with  relevant  statutes 
or  regulations. 

(3)  Training  programs  shall  permit 
representatives  of  the  approving 
authority  to  attend  any  training  course. 

,  for  the  purpose  of  evaluation  or 
monitoring  of  the  course,  without 
charge  to  the  approving  authority. 

(g)  Procedures  for  suspension, 
revocation,  or  modification  of  training 
program  accreditation.  (1)  When  an 
approving  authority  decides  to  suspend, 
revoke,  or  modify'  the  accreditation  of  a 
training  program,  it  shall  notify  the 
affected  entity  in  writing  of  the 
following: 

(i)  The  grounds  upon  which  the 
suspension  or  withdrawal  is  based. 

(ii)  The  commencement  date  and 
duration  of  the  suspension,  revocation, 
or  modification. 

(iii)  Actions,  if  any,  which  the 
affected  entity  may  take  to  avoid 
suspension,  revocation,  or  modification, 
or  to  receive  accreditation  in  the  future. 

(iv)  Any  additional  conditions  which 
the  approving  authority  may  impose. 

(v)  The  opportunity  and  method  for 
requesting  a  hearing  prior  to  final  ' 
approving- authority  action  to  suspend, 
revoke,  or  modify  accreditation. 

(2)  If  a  hearing  is  requested  by  the 
accredited  training  program  pursuant  to 
paragraph  (g)(1)  of  this  section,  the 
approving  authority  shall: 

(i)  Prior  to  the  hearing,  notify' the 
affected  entity  of  those  assertions  of  law 
and  fact  upon  which  the  action  to 
suspend,  revoke,  or  modify'  is  based. 

(ii)  Provide  the  affected  entity  an 
opportunity  to  offer  written  statements  . 
in  response  to  those  assertions  of  law 
and  facts,  and  any  other  explanations, 
comments,  and  arguments  it  deems 
relevant  to  the  proposed  action. 

(iii)  Provide  the  affected  entity  such 
other  procedural  opportunities  as  the 
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approving  authority  may  deem 
appropriate  to  ensure  a  fair  and 
impartial  hearing. 

(iv)  Appoint  an  official  of  the 
approving  authority  as  Presiding  Officer 
to  conduct  the  hearing.  No  person  shall 
serve  as  Presiding  Officer  if  he  or  she 
has  had  any  prior  connection  with  the 
specific  case. 

(3)  The  Presiding  Officer  appointed 
pursuant  to  paragraph  (g)(iv]  of  this 
section  shall: 

(i)  Conduct  a  fair,  orderly,  and 
impartial  hearing,  within  90  days  of  the 
request  for  a  hearing. 

(ii)  Consider  all  relevant  evidence, 
explana'ion.  comment,  and  argument 
submitted  pursuant  to  paragraph  (g)(2) 
of  this  section. 

(iii)  Notify  the  affected  entity  in 
writing  within  90  days  of  completion  of 
the  hearing  of  his  or  her  decision  and 
order.  Such  an  order  is  a  final  agency 
action  subject  to  judicial  review. 

(4)  If  the  approving  authority 
determines  that  the  public  health, 
interest,  or  welfare  warrants  immediate 
action  to  suspend  the  accreditation  of 
any  training  program  prior  to  the 
opportunity  for  a  hearing,  it  shall: 

(i)  Notify  the  affected  entity  of  its 
intent  to  immediately  suspend  training 
program  accreditation  for  the  reasons 
listed  in  paragraph  (f)(1)  of  this  section, 
ff  a  suspension,  revocation,  or 
modification  notice  has  not  previously 
been  issued  pursuant  to  paragraph  (g)(1) 
of  this  section,  it  shall  be  issued  at  the 
same  time  the  emergency  suspension 
notice  is  issued. 

(ii)  Notify  the  affected  entity  in 
wTiting  of  the  grounds  upon  which  the 
immediate  suspension  is  based  and  why 
il  is  necessary  to  suspend  the  entity's 
accreditation  before  an  opportunity  for 
a  suspension,  revocation,  or 
modification  hearing. 

(iii)  Notify  the  affected  entity  of  the 
commencement  date  and  duration  of  the 
immediate  suspension. 

(iv)  Notify  the  affected  entity  of  its 
right  to  request  a  hearing  on  the 
immediate  suspension  within  15  days  of 
the  suspension  taking  place  and  the 
procedures  for  the  conduct  of  such  a 
hearing. 

(5)  Any  notice,  decision,  or  order 
issued  by  the  approving  authority  under 
this  section,  and  any  documents  filed  by 
an  accredited  training  program  in  a 
hearing  under  this  section,  shall  be 
available  to  the  public,  except  as 
otherwise  provided  by  section  14  of 
TSCA  or  by  part  2  of  this  title.  Any  such 
hearing  at  which  oral  testimony  is 
presented  shall  be  open  to  the  public, 
except  that  the  Presiding  Officer  may 
exclude  the  public  to  the  extent 
necessary  to  allow  presentation  of 


information  which  may  be  entitled  to 
confidential  treatment  under  section  14 
of  TSCA  or  part  2  of  this  title. 

(6)  The  public  shall  be  notified  of  the 
suspension,  revocation,  or  modification 
of  training  program  accreditation 
through  appropriate  mechanisms 
developed  by  the  authority. 

(7)  Tne  approving  authority  shall 
maintain  a  list  of  parties  whose 
accreditation  has  been  suspended, 
revoked,  or  modified.  This  list  shall  be 
made  available  to  the  public  upon 
request. 

(h)  Training  program  recordkeeping 
requirements.  (1)  Accredited  training 
programs  shall  maintain,  and  make 
available  to  the  approving  authority  if 
requested,  the  following  records: 

(i)  All  documents  specified  in 
paragraph  (b)(5)  of  this  section  that 
demonstrate  the  qualifications  listed  in 
paragraphs  (b)(1).  {b)(2),  and  (b)(a)  of 
this  section  of  the  training  manager, 
principal  instructors,  and  work  practice 
instructors. 

(ii)  Current  curriculum/course 
materials,  and  documents  reflecting  any 
changes  made  to  these  materials. 

(iii)  The  course  test  blueprint. 

(iv)  Information  on  how  the  hands-on 
assessment  is  conducted  including,  but 
not  limited  to,  who  conducts  the 
assessment,  how  the  skills  are  graded, 
what  facilities  are  used,  and  the  pass/ 
fail  rate. 

(v)  The  quality  control  plan  as 
described  in  paragraph  (b)(10)  of  this 
section. 

(vi)  Results  of  the  student's  hands-on 
skills  assessments  and  course  tests,  and 
a  copy  of  each  student's  course 
completion  certificate. 

(vii)  Any  other  material  not  listed  in 
(h)(l)(i)  through  (h)(l){vi)  of  this 
paragraph  that  was  submitted  to  the 
approving  authority  as  part  of  the 
program's  application  for  accreditation. 

(2)  The  training  program  shall  retain 
these  records  at  the  location  (i.e., 
address)  specified  on  the  training 
program  accreditation  application  for  a 
minimum  of  3  years  6  months. 

(3)  The  training  program  shall  notify 
the  approving  authority  30  days  prior  to 
relocating  its  business  or  transferring 
the  records. 

§  745.226    Certification  of  indivlduats  and 
firms  engaged  In  lead-based  paint  activities. 

(a)  Certification  of  individuals.  (1) 
Following  the  submission  of  an 
application  meeting  all  the  requirements 
of  this  section  and  a  determination  by 
the  approving  authority  that  an 
individual  has  met  all  applicable 
requirements  to  perform  lead-based 
paint  activities,  the  approving  authority 
shall  certify  the  applicant  in  one  or 
more  of  the  following  disciplines: 


(i)  Target  housing  and  public 
buildings  -  inspector  technician, 
inspector/risk  assessor,  supervisor, 
plaiiner/pro)ect  designer,  or  lead 
abatement  woricer. 

(ii)  Commercial  buildings  and 
superstructures  -  supervisor  or  lead 
worker. 

(2)  Certified  individuals  conducting 
■lead'based  paint  activities  shall  comply 

with  the  standards  for  performing  lead- 
based  paint  activities  in  §  745.228. 

(3)  It  shall  be  considered  a  violation 
of  TSCA,  as  well  as  any  other  applicable 
State  or  local  law  or  regulation,  for  an 
individual  to  conduct  any  of  the  lead- 
based  paint  activities  described  in 

§  745.228  of  this  proposal  unless  that 
individual  has  received  the  appropriate 
certification  pursuant  to  the 
requirements  specified  in  paragraphs  (b) 
and  (c)  of  this  section. 

(b)  Inspector  technician,  inspector/ 
risk  assessor  or  supervisor.  (1 )  To 
become  certified  as  an  inspector 
technician,  inspector/risk  assessor  or 
supervisor,  an  individual  shall: 

(i)  Successfully  complete  and  receive 
a  course  completion  certificate  from  an 
accredited  training  program  for  the 
appropriate  discipline. 

(ii)  Meet  or  exceed  the  following 
additional  experience  and/or  education 
reauirements: 

(A)  Inspector  technicians  in  target 
housing  and  public  buildings: 

(1)  No  additional  experience  and/or 
education  requirements.  '  . 

(2)  IReservedj 

(B)  Ins{>ector/risk  assessors  in  target 
housing  and  public  buildings: 

(1)  One  year  experience  in  a  related 
field  (e.g.,  lead,  asbestos,  or 
environmental  remediation  work),  or  25 
inspections  over  at  least  a  3-month 
period  as  a  certified  lead  inspector 
technician,  and  one  of  the  following: 

[i]  Bachelor's  degree  and  1-year 
experience  in  a  related  field. 

(j7)  Certification  as  an  industrial 
hygienist,  an  engineer,  a  registered 
architect,  or  an  environmentally  related 
scientific  field,  such  as  an 
environmental  scientist. 

(jij)  A  high  school  diploma  (or 
equivalent),  plus  at  least  2  years  of 
experience  in  a  related  field. 

(2)  (Reserved) 

(C)  Supervisor  in  target  housing  and 
public  buildings: 

(1)  One-year  experience  as  a  lead 
abatement  worker. 

(2)  At  least  2  years  experience  in  a 
related  field  or  in  the  building  trades. 

(D)  Supervisor  in  commeraal 
buildings  and  sup>erstructures: 

(})  At  least  2  years  industrial  painting 
field  experience. 

(2)  At  least  90  days  field  supervisory 
or  management  experience  in  hazardous 


paint  removal  within  the  previous  24 
months. 

(3)  Work  experience  that 
demonstrates  knowledge  of  current, 
relevant  safety  practices  that  have  been 
accepted  by  the  EPA  for  deleading 
operations. 

(4)  Work  experience  that 
demonstrates  knowledge  of  current 
waste  handling  procedures  for  wastes 
derived  from  deleading  operations. 

(5)  Work  experience  that 
demonstrates  knowledge  of 
environmental  monitoring  during 
deleading  operations. 

(iii)  Pass  the  certification  examination 
offered  by  the  approving  authority.  The 
certification  examination  must  be 
administered  in  such  a  way  that  the 
validity  and  security  of  the  certification 
examination  are  maintained. 

(2)  The  following  docujments  shall  be 
recognized  by  the  approving  authority 
as  proof  of  meeting  the  requirements 
listed  in  this  paragraph: 

(i)  Official  academic  transcripts  as 
proof  of  meeting  the  educational 
requirements. 

(ii)  Resumes,  letters  of  reference, 
certification  in  another  state, 
documentation  of  work  experience,  or 
copies  of  inspection  reports  as  proof  of 
meeting  the  work  experience 
requirements. 

(iii)  Certificates  from  lead-specific  or 
other  related  training  courses  as  proof  of 
meeting  the  training  requirements. 

(iv)  A  signed,  certification  by  the 
applicant  that  he/she  meets  the 
qualifications  described  in  this 
paragraph. 

(3)  In  order  to  take  the  certification 
examination  for  a  particular  discipline, 
an  individual  shall  submit  the 
following:  a  course  completion 
certificate  for  that  discipline  from  an 
accredited  training  program;  the 
required  documentation  of  education 
and/or  experience  prerequisites  as 
described  in  paragraph  (b)(2)  of  this 
section;  and  photographic  proof  of 
identity  to  the  appropriate  official  of  the 
certification  examination  administering 
body. 

(4)  The  course  completion  certificate 
shall  serve  as  interim  certification  for  an 
individual  who  seeks  to  apply  for 
certification  until  the  next  available 
opportunity  to  take  the  certification 
exanunation.  Interim  certification  shall 
expire  after  6  months.  The  approving 
authority  shall  offer  separate 
certification  examinations  for  the 
inspector  technician  for  target  housing 
and  public  buildings,  inspector/risk 
assessor  for  target  bousing  and  public 
buildings,  supervisor  for  target  housii^ 
and  public  buildings,  and  the  supervisor 
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for  commercial  buildings  and 
superstructures  discipline. 

(5)  Afler  passing  the  certification 
exam  and  meeting  the  appropriate 
training,  education  and/or  experience 
prerequisites,  an  individual  shall  be 
issued  a  certificate  by  the  approving 
authority.  Certification  shall  be  valid  for 
3  years. 

(6)  If  an  individual  does  not  pass  the 
certification  exam  and  receive  a 
certificate  within  6  months  of  receiving 
his/her  course  completion  certificate, 
the  individual  must  rstake  the 
appropriate  course  from  an  accredited 
training  program  before  reapplying  for 
certification  from  the  approving 
authority. 

(c)  Worker  and  planner/project 
designer.  (1)  An  individual  wishing  to 
become  certified  as  a  worker  in  target 
housing  and  public  buildings  or 
commercial  buildings  and 
superstructures  or  as  a  planner/project 
designer  in  target  housing  and  public 
buildings  shall  successfully  complete  a 
training  course  for  the  appropriate 
discipline  offered  by  an  accredited 
training  program. 

(2)  Workers  and  planner/project 
designers  shall  be  certified  on  an 
interim  basis  following  course 
completion  uixUl  they  apply  for  and 
receive  their  certification  fixim  the 
approving  authority.  To  receive 
certification  fit>m  the  approving 
authority,  individuals  shall  submit  a 
valid  copy  of  their  course  completion 
certificate  within  30  days  of  completing 
the  course.  The  course  completicm 
certificate  shall  serve  as  interim 
certification  until  certification  from  the 
approving  authority  is  received,  but 
shall  be  valid  for  no  more  than  6  months 
from  the  date  of  course  completion. 

(3)  Upon  receipt  of  the  valid  course 
completion  certificate,  the  approving 
authority  shall  issue  a  certification  to 
each  worker  or  planner/project  designer. 
This  certification  shall  be  valid  for  3 
years.  To  maintain  certification,  an 
individual  must  be  re-certified  as 
described  in  futr^raph  (e)  of  this 
section  by  the  approving  authority 
before  the  certification  expires. 

(d)  Certification  based  on  prior 
training.  (1)  Any  individual  who 
received  lead-based  paint  activities 
training  between  October  1, 1990,  and 
(the  effective  date  of  this  section)  shall 
be  eligible  for  certification  by  the 
approving  authority  under  the  following 
alternative  procedures: 

(i)  Applicants  far  the  disciplines  of 
inspector  technician  (target  housing  and 
public  buildings),  inspector/risk 
assessor  (target  housing  and  public 
buildings),  utd  supervisor  (target 
housing  and  public  buildings,  or 


commercial  buildings  and  steel 
structures)  must: 

(A)  Show  proof  and  date  of  the 
successful  completion  of  training  or  od 
the  job  training  equivalent  to  that 
specified  in  §  745.225  for  a  lead 
inspector,  risk  assessor,  or  supervisor. 

(B)  Demonstrate  that  the  applicant 
meets  the  education  and/or  experience 
requirements  in  paragraph  (b)(l)(ii)  of 
this  section. 

(C)  Successfully  complete  an 
accredited  refi^sher  training  course  for 
the  appropriate  discipline. 

(D)  Pass  a  certification  exam  for  that 
discipline  administered  by  the 
approving  authority. 

(ii)  Applicants  for  the  disciplines  of 
worker  (target  housing  and  public 
buildings,  or  commercial  buildings  and 
superstructures)  and  planner/project 
designer  (target  bousing  and  public 
buildings)  must: 

(A)  Show  proof  and  date  of  the 
successful  completion  of  worker 
training  equivalent  to  that  specified  in 
§745.225. 

(B)  Successfully  complete  an 
accredited  refresher  training  couirse. 

(2)  Lidividuais  have  until  [6  months 
after  the  effective  date  of  §  745.225]  to 
apply  for  certification  under  the  above 
procedures.  After  that  date,  all 
individuals  wishing  to  obtain 
certification  must  do  so  through  the 
procedures  described  in  paragraph  (c)  of 
this  section. 

(e)  Re-certification.  (1)  To  maintain 
certification,  all  certified  individuals, 
must  be  re-certified  by  the  approving 
authority  every  3  years. 

(2)  To  become  re-certified  an 
individual  shall  submit  a  valid  copy  of 
the  refresher  course  completion 
certificate  to  the  approving  authority. 

(f)  Certification  affirms.  (1)  All  firms 
engaged  in  or  offering  to  perform  lead- 
based  paint  activities  must  be  certified 
by  the  appropriate  approving  authority. 

(2)  A  firm  seeking  certification  shall 
submit  to  the  approving  authority  a 
letter  certifying  that  the  firm  will  only 
employ  certified  employees  to  conduct 
lead-based  paint  activities,  and  that  the 
firm  will  follow  the  standards  for 
conducting  lead-based  paint  activities  in 
§  745.228. 

(3)  From  the  date  of  receiving  the 
certification  application,  the  approving 
authority  shall  have  90  days  to  approve 
or  disapprove  the  firm's  request  for 
certification.  In  the  case  of  approval,  a 
certificate  shall  be  sent  by  the  90th  <iay. 
In  the  case  of  disapproval,  a  letter 
describing  the  reason  for  disapproval 
shall  be  sent  by  the  90th  day. 

(4)  Tlie  firm  shaU  maintain  all  records 
pursuant  to  the  requirements  in 
§745.228. 


JMI 


45914  Federal  Register  /  Vol.  59.  No.  170  /  Friday,  September  2.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  170  /  Friday.  September  2.  1994  /  Proposed  Rules 


45915 


(g)  Suspension,  revocation,  and 
modification  of  certifications  of 
individuals  engaged  in  lead-based  paint 
activities.  (1)  The  approving  authority 
may.  after  notice  and  opportunity  for 
hearing,  suspend,  revoke,  or  modify  an 
individual's  certification  if  an 
individual  has: 

(i)  Performed  work  requiring 
certification  at  a  job  site  without  having 
copies  of  initial  and  currently  valid, 
original  certificates  available  at  the  job 
site  for  inspection. 

(ii)  Permitted  the  duplication  or  use  of 
the  individual's  own  certificate  by 
another. 

(iii)  Performed  work  for  which 
appropriate  certification  has  not  been 
received  from  the  approving  authority. 

(iv)  Been  subject  to  a  final  order 
imposing  a  civil  penalty  or  a  criminal 
conviction  for  engaging  in  a  prohibited 
act  under  section  15  or  409  of  TSCA. 

(2)  In  addition  to  the  situations  listed 
in  paragraph  (g)(1)  of  this  section,  the 
approving  authority  may  suspend, 
revoke,  or  modify  the  certification  of 
individuals  who  have  failed  to  comply 
with  Federal,  State,  or  local  lead-based 
paint  statutes  or  regulations.  In  addition 
to  an  administrative  or  judicial  finding 
of  violation,  for  purposes  of  this  section, 
execution  of  a  consent  agreement  in 
settlement  of  an  enforcement  action 
constitutes  evidence  of  a  failure  to 
comply  with  relevant  statutes  or 
regulations. 

(3)  Any  individual  who  performs  any 
of  the  following  acts  shall  be  deemed  to 
have  committed  a  violation  of  TSCA,  as 
well  as  any  other  applicable  Federal, 
State,  or  local  law  or  regulation: 

(i)  Obtained  certification  through 
ft-audulent  representation  of  training  or 
exam  documents. 

(ii)  Obtained  training  documentation 
through  ft-audulent  means. 

(iii)  Gained  admission  to  and 
completed  education  through  fraudulent 
representation  of  initial  or  previous 
education  documentation. 

(iv)  Obtained  certification  through 
fraudulent  representation  of 
certification  requirements  such  as 
education,  training,  professional 
registration,  or  experience. 

(v)  Obtained  training  from  a  training 
program  that  is  not  accredited  to  offer 
training  for  the  particular  discipline 
fi-om  the  approving  authority. 

(h)  Suspension,  revocation  and 
modification  of  certifications  affirms 
engaged  in  lead-based  paint  activities. 
(1)  The  approving  authority  may,  after 
notice  and  opportunity  for  hearing, 
suspend,  revoke,  or  modify  a  firm's 
certification  if  a  firm  has: 


(i)  Performed  work  requiring 
certification  at  a  job  site  with 
individuals  who  are  not  certified. 

(ii)  Failed  to  maintain  required 
records. 

(iii)  Performed  work  for  which 
appropriate  certification  has  not  been 
received  from  the  approving  authority; 
or 

(iv)  Failed  to  comply  with  the 
standards  established  in  §  745.228. 

(2)  In  addition  to  the  situations  listed 
in  paragraph  (h)(1)  of  this  section,  the 
approving  authority  may  suspend, 
revoke,  or  modify  the  certification  of 
firms  that  have  failed  to  comply  with 
Federal,  State,  or  local  lead-based  paint 
statutes  or  regulations.  In  addition  to  an 
administrative  or  judicial  finding  of 
violation,  for  purposes  of  this  section, 
execution  of  a  consent  agreement  in 
settlement  of  an  enforcement  action 
constitutes  evidence  of  a  failure  to 
comply  with  relevant  statutes  or 
regulations. 

(3)  Any  firm  that  performs  any  of  the 
following  acts  shall  be  deemed  to  have 
committed  a  violation  of  TSCA,  as  well 
as  any  other  applicable  Federal.  State,  or 
local  law  or  regulation: 

(i)  Obtained  certification  through 
fraudulent  representation. 

(ii)  Failed  to  obtain  a  certificate  from 
the  approving  authority  and  performed 
work  requiring  certification  at  a  job  site. 

(4)  In  addition,  the  approving 
authority  may  suspend,  revoke,  or 
modify  the  certification  of  firms  who 
have  been  subject  to  a  final  order 
imposing  a  civil  penalty  or  a  criminal 
conviction  for  engaging  in  a  prohibited 
act  under  section  15  or  409  of  TSCA.  It 
shall  be  a  prohibited  act  under  section 
15  or  409  of  TSCA,  as  well  as  any  other 
applicable  provision  of  law,  for  a  firm 
that  fraudulently  obtains  certification,  to 
engage  in  any  lead-based  paint  activities 
requiring  certification. 

(i)  Procedures  for  suspension, 
revocation,  or  modification  of  the 
certification  of  individuals  or  firms,  [i] 
If  the  approving  authority  decides  to 
suspend,  revoke,  or  modify  the 
certification  of  any  individual  or  firm,  it 
shall  notify  the  affected  entity  in  writing 
of  the  following: 

(i)  The  grounds  upon  which  the 
suspension,  revocation,  or  modification 
is  based. 

(ii)  The  commencement  date  and 
duration  of  the  suspension,  revocation, 
or  modification. 

(iii)  Actions,  if  any,  which  the 
affected  entity  may  take  to  avoid 
suspension,  revocation,  or  modification 
or  to  receive  certification  in  the  future. 

(iv)  Any  additional  conditions  which 
the  approving  authority  may  impose.  . 


(v)  The  opportunity  and  method  for 
requesting  a  hearing  prior  to  final 
approving  authority  action  to  suspend, 
revoke,  or  modify  certification. 

(2)  If  a  hearing  is  requested  by  the 
certified  individual  or  firm,  the 
approving  authority  shall: 

(i)  Prior  to  the  hearing,  notify  the 
affected  entity  of  those  assertions  of  law 
and  fact  upon  which  the  action  to 
suspend,  revoke,  or  modify  is  based. 

(ii)  Provide  the  affected  entity  an 
opportunity  to  offer  written  statements 
in  response  to  those  assertion  of  law  and 
fact,  and  any  other  explanations, 
comments,  and  arguments  it  deems 
relevant  to  the  proposed  action. 

(iii)  Provide  the  affected  entity  such 
other  procedural  opportunities  as  the 
approving  authority  may  deem 
appropriate  to  ensure  a  fair  and 
impartial  hearing. 

(iv)  Appoint  an  o^cial  of  the 
approving  authority  as  Presiding  Officer 
to  conduct  the  hearing.  No  person  shall 
serve  as  Presiding  Officer  if  he  or  she 
has  had  any  prior  connection  with  the 
specific  case. 

(3)  The  Presiding  Officer  appointed 
pursuant  to  paragraph  (i)(2)  of  this 
section  shall: 

(i)  Conduct  a  fair,  orderly,  and 
impartial  hearing  within  90  days  of  the 
request  for  a  hearing. 

(ii)  Consider  all  relevant  evidence, 
explanation,  comment,  and  argument 
submitted  pursuant  to  paragraph  (i)(2) 
of  this  section. 

(iii)  Notify  the  affected  entity  in 
writing  within  90  days  of  completion  of 
the  hearing  of  his  or  her  decision  and 
order.  Such  an  order  is  a  final  approving 
authority  action  subject  to  judicial 
review. 

(4)  If  the  approving  authority 
determines  that  the  public  health, 
interest,  or  welfare  warrants  immediate 
action  to  suspend  the  certification  of 
any  individual  or  firm  prior  to  the 
opportunity  for  a  hearing,  it  shall: 

(i)  Notify  the  affected  entity  of  its 
intent  to  immediately  suspend 
certification  for  the  reasons  listed  in 
paragraph  (h)(1)  of  this  section.  If  a 
suspension,  revocation,  or  modification 
notice  has  not  previously  been  issued,  it 
shall  be  issued  at  the  same  time  the 
immediate  suspension  notice  is  issued.. 

(ii)  Notify  the  affected  entity  in 
writing  of  tbe  grounds  upon  which  the 
immediate  suspension  is  based  and  why 
it  is  necessary  to  suspend  the  entity's 
accreditation  before  an  opportunity  for 
a  hearing  to  suspend,  revoke,  or  modify 
the  individual's  or  firm's  certification. 

(fii)  Notify  the  affected  entity  of  the 
commencement  date  and  duration  of  the 
immediate  suspension. 


(iv)  Notify  the  affected  entity  of  its 
right  to  request  a  bearing  on  the 
immediate  suspension  within  15  days  of 
the  suspension  taking  place  and  the 
procedures  for  the  conduct  of  such  a 
hearing. 

(5)  Any  notice,  decision,  or  order 
issued  by  the  approving  authority  under 
this  section,  and  any  documents  filed  by 
a  certified  individual  or  firm  in  a 
hearing  under  this  section,  shall  be 
available  to  the  public,  except  as 
otherwise  provided  by  section  14  of 
TSCA  or  by  part  2  of  this  title.  Any  such 
hearing  at  which  oral  testimony  is 
presented  shall  be  of>en  to  the  public, 
except  that  the  Presiding  Officer  may 
exclude  the  public  to  the  extent 
necessary  to  allow  presentation  of 
information  which  may  be  entitled  to 
confidential  treatment  under  section  14 
of  TSCA  or  part  2  of  this  title. 

(j)  Effective  date.  (1)  Training 
providers  shall  not  provide,  or  claim  to 
provide  training  for  certification 
writhout  accreditation  fi-om  the  Agency 
pursuant  to  §  745.225  after  [Insert  date 
2  years  and  180  days  after  publication 
of  the  final  rule). 

(2)  No  person  shall  engage  in  lead- 
based  paint  activities  without 
certification  from  the  Agency,  pursuant 
to  §  745.226  after  (Insert  date  3  years 
after  publication  of  the  final  mlej. 

§  745.228    Standards  for  conducting  lead- 
based  paint  activities. 

(a)  Inspection  in  target  housing.  An 
inspection  is  a  surface-by-surface 
investigation  for  the  presence  of  lead- 
based  paint  conducted  by  a  certified 
inspector  technician  or  inspector/risk 
assessor  according  to  the  procedures  in 
this  paragraph. 

(1)  An  inspection  shall  be  conducted 
only  by  jjersons  certified  by  th^ 
appropriate  approving  authority  as  an 
inspector  technician  or  inspector/risk 
assessor. 

(2)  When  conducting  an  inspection, 
the  following  locations  shall  be  tested 
for  the  presence  of  lead-based  paint: 

(i)  All  component  surfaces  with 
visible  distinct  painting  histories  in 
every  room,  of  every  residential 
dwelling  chosen  for  inspection,  as  well 
as  all  exterior  components  with  distinct 
painting  histories  of  every  residential 
dwelling  chosen  for  testing,  except 
those  components  that  are  known  to  the 
inspector  technician  or  inspector  risk 
assessor  to  have  been  replaced  after 
1980. 

(ii)  All  components  with  distinct 
visible  painting  histories  in  every 
common  area,  except  those  components 
that  are  known  to  the  inspector 
technician  or  inspector  risk  assessor  to 
have  been  replaced  after  1980. 


(3)  Testing  for  the  presence  of  lead- 
based  paint  shall  be  conducted  by 
documented  methodologies  which 
incorporate  adequate  quality  control 
procedures. 

(4)  If  testing  of  paint  chip  samples  is 
being  conducted  utilizing  laboratory 
analysis: 

(i)  Paint  chips  should  be  collected 
according  to  the  procedures  found  in 
the  HUD  Guidelines  for  the  Evaluation 
and  Control  of  Lead-Based  Paint 
Hazards  in  Housing  imless  EPA  issues 
regulations  on  this  subject  pursuant  to 
section  402  of  TSCA. 

(ii)  All  samples  shall  be  sent  for 
analysis  to  a  laboratory  recognized  by 
EPA  as  being  capable  of  performing 
these  activities. 

(5)  If  using  X-Ray  Fluorescence 
Spectroscopy  (XRF)  to  test  for  the 
presence  of  lead-based  paint,  XRF 
should  be  used  according  to  the 
procedures  found  in  the  HUD 
Guidelines  for  the  Evaluation  and 
Control  of  Lead-Based  Paint  Hazards  in 
Housing  unless  EPA  issue  regulations 
on  this  subject  pursuant  to  section  402. 

(6)  The  following  information  shall  be 
recorded  in  a  written  inspection  repjort 
by  an  inspector  technician  or  inspector/ 
risk  assessor  when  conducting  an 
inspection; 

(i)  Date  of  inspection, 
(ii)  Address  of  buildings  and  units, 
(iii)  Date  of  construction  of  buildings 
and  units, 
(iv)  Unit  numbers  (if  applicable), 
(v)  Name,  address,  and  telephone 
number  of  the  owner  of  buildings  and 
units.  -V 

(vi)  Name  and  signature  of  certified 
inspector  technician  and  inspector/risk 
assessor  conducting  testing,  including 
certification  or  license  numbers. 

(vii)  Name,  address,  and  telephone 
number  of  the  certified  firm  employing 
each  inspector  technician  or  inspector/ 
risk  assessor. 

(Viii)  Name,  address,  and  telephone 
number  of.each  recognized  laboratory 
conducting  an  analysis  of  collected 
samples. 

(ix)  Each  testing  device  and /or 
sampling  procedure  employed,  and  if 
used,  the  serial  number  of  any  XRF 
device. 

(x)  Precise  locations  of  all 
components  and  surfaces  on 
components  tested/sampled. 

(xi)  All  data  collected  using  on-site 
testing  devices. 

(xii)  A  list  of  all  tested  surfaces 
(components)  found,  either  through  on- 
site  testing  or  laboratory  analysis,  to 
contain  lead-based  paint,  as  defined  in 
§  745.3,  and  those  surfaces  that  did  not 
contain  lead-based  paint. 

fxiii)  Any  recommendation  by  an 
inspector  technician  or.inspector/risk 


assessor  regarding  the  need  for 
additional  testing  or  a  risk  assessment. 

(7)(i)  Reports  and  plans  required 
under  paragraph  (a)(6)  of  this  section 
shall  be  maintained  by  the  owner  of  the 
residence  or  building,  and  the  certified 
firm  that  conducted  the  inspection  for 
no  less  than  3  years. 

(ii)  This  information  is  subject  to  the 
disclosure  requirements  developed 
under  section  1018  of  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  in  subpart  E,  "Residential 
Property  Renovation." 

(b)  Risk  assessment  in  target  housing. 
A  risk  assessment  is  an  on-site 
investigation  conducted  according  to 
the  procedures  in  this  paragraph  by  a 
certified  inspector/risk  assessor  to 
determine  the  existence,  nature, 
severity,  and  location  of  lead-based 
paint  hazards  and  the  provision  to  the 
property  owner/occupant  of  a  report 
explaining  the  results  of  the 
investigation  and  providing  options  for 
reducing  lead-based  paint  hazards  with 
a  rationale  for  those  options. 

(1)  Any  risk  assessment,  or  other  lead 
hazard  assessment  activity  shall  be 
conducted  only  by  persons  certified  by 
the  appropriate  approving  authority  as 
an  inspector/risk  assessor. 

(2)  Background  information  regarding 
the  physical  characteristics  of  the  unit 
and  residential  use  patterns  shall  be 
collected,  and  shall  include  the 
following  information: 

(i)  A  schematic  site  plan  showing 
each  room  within  the/every  unit,  its  use 
and  the  number  of  children  under  age 
6  currently  residing  in  the  unit. 

(ii)  The  age  of  the  structure  and  any 
additions  thereto. 

(iii)  A  copy  of  any  previous  test 
results  or  inspections  regarding  lead- 
based  paint  or  other  assessments  for 
lead-related  hazards. 

(iv)  A  description  of  any  lead-related 
health  problems  for  either  children  or 
adults  in  the  residence,  provided  such 
information  is  made  available  to  the 
inspector/risk  assessor  by  the  residents. 

(v)  Other  available  information  that 
the  risk  assessor  determines  is  necessary 
to  characterize  occupant  use  patterns 
that  may  generate  or  contribute  to  lead- 
based  paint  hazards. 

(3)  A  visual  inspection  to  determine 
the  condition  of  all  painted  surfaces 
shall  be  completed  by  the  inspector/risk 
assessor. 

(4)  Dust  samples  shall  be  collected 
■within  each  selected  unit  according  to 
the  following  procedures  by  an 
inspector/technician  or  the  inspector/ 
risk  assessor: 

(i)  Parts  of  the  living  area  where 
children  are  most  likely  to  come  into 
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contact  with  dust  as  determined  by  the 
risk  assessor  shall  be  sampled. 

(ii)  The  samples  shall  be  sent  for 
analysis  to  a  laboratory  recognized  by 
EPA  as  being  capable  of  performing 
these  activities. 

(5)  Where  applicable,  dust  samples 
shall  be  collected  by  an  inspector/ 
technician  or  inspector/risk  assessor  in 
the  following  common  areas: 

(i)  In  buildings  three  floors  or  less, 
collect  samples  from  common  areas 
adjacent  to  the  sampled  unit.  Additional 
samples  shall  be  collected  in  the 
following  common  areas: 

(A)  Entry  area  of  building. 

(B)  First  level  landing  above  the 
ground  floor. 

(ii)  In  building?  containing  four  floors 
or  more,  collect  samples  from  floor  and 
window  sills  of  common  areas  (if 
present). 

(iii)  The  samples  shall  be  sent  for 
analysis  to  a  laboratory  recognized  by 
EPA  as  being  capable  of  performing 
these  activities. 

(6)  Any  paint  found  to  be 
deteriorated,  or  any  other  area  that  the 
inspector/risk  assessor,  in  their 
professional  opinion,  shall  be  tested  by 
an  inspector/technician  or  the 
inspector/risk  assessor  according  to  the 
procedures  found  in  paragraph  (a)(4)  of 
this  section  and,  if  applicable, 
paragraph  (a)(5)  or  (a)(6)  of  this  section 
in  order  to  determine  lead 
concentrations. 

(7)  Randomly  selected  soil  samples 
shall  be  collected  by  an  inspector/ 
technician  or  inspector/risk  assessor 
and  analyzed  in  order  to  adequately 
characterize  the  lead  concentrations  in 
the  following  areas: 

(i)  Exterior  play  areas. 

(ii)  Areas  containing  bare  soil. 

(iii)  DripUne/foimdation  areas. 

(iv)  The  samples  shall  be  sent  for 
einalysis  to  a  laboratory  recognized  by 
EPA  as  being  capable  of  performing 
these  activities. 

(8)  The  following  information  shall  be 
recorded  in  a  risk  assessment  report  by 
a  certified  inspector/risk  assessor  when 
conducting  a  risk  assessment  for  lead- 
based  paint  hazards  in  target  housing: 

(i)  Date  of  assessment. 

(ii)  Address  of  residences  and 
buildings. 

(iii)  Date  of  construction  of  residences 
and  buildings. 

(iv)  Unit  numbers  (if  applicable). 

(v)  Name,  address,  and  telephone 
number  of  the  owner  of  residences  and 
buildings. 

(vi)  Name  of  each  occupant  of  the 
residences  and  buildings  at  the  time  of 
assessment  (if  applicable) 

(vii)  Name  and  signature  of  certified 
inspector/risk  assessor  conducting  the 


assessment,  including  their  certification 
or  license  number. 

(viii)  Name,  address,  and  telephone 
number  of  the  certified  firm  employing 
each  inspector/risk  assessor. 

(ix)  Name,  address,  and  telephone 
number  of  each  recognized  laboratory 
conducting  analysis  of  collected 
samples. 

(x)  Any  backgroimd  information 
collected, 
(xi)  Results  of  the  visual  inspection, 
(xii)  Testing  method  and  sampling 
procedure  for  paint  analysis  employed, 
(xiii)  Precise  locations  of  all  painted 
surfaces  (components)  tested  for  the 
presence  of  lead-based  paint. 

(xiv)  All  data  collected  from  on-site 
testing. 

(xv)  All  results  of  laboratory  analysis 
on  collected  paint,  soil,  and  dust 
samples, 
(xvi)  Any  other  sampling  results, 
(xvii)  An  evaluation,  to  the  extent  that 
they  are  utilized  as  part  of  the  hazard 
determination,  of  the  adequacy  of  any 
previous  inspections  or  analyses  of  the 
presence  of  lead-based  paint,  or  other 
assessments  of  lead  related  hazards. 

(xviii)  A  detailed  description  of 
recommended  control  strategies  for 
reducing  lead-based  paint  hazards  and 
justification  for  the  strategy  selected,  the 
locations  where  the  recommended 
actions  should  take  place,  and  a 
suggested  prioritization  for  taking  each 
action,  based  on  the  immediacy  of  the 
hazard. 

(9)  Reports  and  plans  required  under 
paragraphs  (b)(2)  and  (b)(8)  of  this 
section  shall  be  maintained  by  the 
owner  of  the  residence  or  building,  and  " 
the  certified  individual  or  firm  that 
conducted  the  risk  assessment  for  no 
less  than  3  years.  This  information  is 
also  subject  to  the  disclosure 
requirements  under  section  1018  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  in  subpart  E  of 
this  part,  "Residential  Property 
Renovation." 

(c)  Abatement  in  target  housing.  (1) 
Abatement  means  any  set  of  measures 
designed  to  permanently  eliminate  lead- 
based  paint  hazards  in  accordance  with 
the  standards  established  by  the 
Administrator  in  this  section.  Such  term 
includes: 

(i)  The  removal  of  lead-based  paint 
and  lead-contaminated  dust,  the 
permanent  containment  or 
encapsulation  of  lead-based  paint,  the 
replacement  of  lead-painted  surfaces  or 
fixtures,  and  the  removal  or  covering  of 
lead-  contaminated  soil. 

(ii)  All  preparation,  cleanup,  disposal, 
and  post-abatement  clearance  testing 
activities  associated  with  such 
measures. 


(2)  Abatement  shall  be  presumed  in 
the  following  circumstances: 

(i)  Projects  for  which  there  is  a  written 
contract  stating  that  an  individual  or 
firm  will  be  conducting  activities  in  or 
to  a  dwelling  unit  that  will  permanently 
eliminate  lead-based  paint  hazards. 

(ii)  Projects  involving  the^jermanent 
elimination  of  lead-based  paint  or  lead- 
contaminated  soil  and  conducted  by 
firms  or  individuals  certified  in 
accordance  with  this  part. 

(iii)  Projects  involving  the  permanent 
elimination  of  lead-based  paint  or  lead- 
contaminated  soil  and  conducted  by 
firms  or  individuals  who,  through  their 
company  name,  promotional  literature, 
or  otherwise,  advertise  or  hold 
themselves  out  to  be  lead  abatement 
professionals. 

(3)  An  abatement  shall  be  conducted 
^jnly  by  an  individual  certified  by  the 
appropriate  approving  authority  as  a 
worker  or  supervisor. 

(4)  A  supervisor,  certified  by  the 
appropriate  approving  authority,  shall 
be  assigned  to  each  abatement  project 
and  available  by  phone  and  able  to  be 
present  physically  at  the  worksite 
within  2  hours  of  when  abatement 
activities  are  being  conducted. 

(5)  The  certified  abatement  project 
supervisor,  and  the  certified  firm 
emplojing  that  supervisor  are 
responsible  for  ensuring  completion  of 
all  abatement  activities  conducted  in 
target  housing  according  to  the 
standards  of  this  section  and  all  other 
Federal,  State  and  local  regulations. 

(6)  Notification  of  the  commencement 
of  lead-based  paint  abatement  activities 
must  be  presented,  for  their  information, 
to  the  approving  authority,  according  to 
the  procedures  established  by  the 
approving  authority,  prior  to  the 
commencement  of  abatement  activities. 

(7)  A  written  pre-abatement  plan  shall 
be  developed  for  lead  abatement  firms 
by  a  certified  planner  project  designer 
(or  by  a  supervisor  for  projects  with  less 
than  10  units  to  be  abated),  and  shall 
contain  the  following  elements: 

(i)  Measures  taken  to  ensure  worker 
protection  which  are  consistent  with  all 
Federal,  State,  and  local  regulations; 
hazard  recognition  and  control 
procedures;  and  information  and 
training  to  be  provided  to  abatement 
workers. 

(ii)  Measures  taken  to  ensure 
compliance  with  all  Federal,  State,  and 
local  environmental  regulations. 

(iii)  An  occupant  protection  program, 
unique  to  each  unit  and  developed  prior 
to  the  abatement,  that  describes  the 
measures  that  will  be  taken  during  the 
abatement  to  protect  the  building 
occupants,  the  method  of  verification 


that  will  be  utilized  to  document  this 
protection,  and  contains  the  following: 

(A)  In  plans  which  require  the 
relocation  of  occiipants,  post-abatement 
dust  clearance  levels  must  be  met  as 
described  in  paragraph  (c)(9)  of  this 
section,  before  re-occupancy. 

(B)  Duration  of  abatement  activities. 
fC)  Access  to  facilities  and  exits. 
(D)  Total  area  involved. 

tE)  Specifications  for  the  use  of 
containment. 

(8)  If  any  exterior  abatement  of  lead- 
based  paint  is  plaiined,  pre-abatement 
composite  soil  samples,  consisting  of  at 
least  four  sub-samples  shall  be  taken 
next  to  the  foundation  or  from  the 
dripline  below  any  exterior  surface  to  be 
abated,  unless  this  information  is 
available  from  a  current  risk  assessment. 

(i)  The  samples  shall  be  sent  for 
analysis  to  a  laboratory  recognized  by 
EPA  as  being  capable  of  performing 
these  activities. 

(ii)  [Reserved] 

(9)  The  following  post-abatement 
clearance  procedures  for  units  that  have 
been  abated  shall  be  performed  by  a 
certified  inspector/risk  assessor: 

(i)  Following  an  abatement,  a  visual 
inspection  shall  be  performed  by  the 
inspector  technician  or  inspector/risk 
assessor  to  determine  if  there  are  any 
deteriorated  surfaces  or  visible  amounts 
of  dust.  If  deteriorated  surfaces  or 
visible  amounts  of  dust  are  present 
these  conditions  must  be  corrected  and 
recleaned  prior  to  the  continuation  of 
the  clearance  procedures. 

(ii)  Surface  dust  samples  shall  be 
taken  no  sooner  than  24  hours  after 
completion  of  final  post  abatement 
clean-up  activities. 

(iii)  All  dust  samples  shall  be  sent  for 
analysis  to  a  laboratory  recognized  by 
EPA  as  being  capable  of  performing 
these  activities. 

(iv)  The  following  locations  shall  be 
sampled  for  lead  contciining  dust  by  an 
certified  inspector  technician  or 
inspector/risk  assessor: 

(A)  After  removing  lead-based  paint 
from  components  throughout  a  unit, 
three  dust  samples  shall  be  taken  from 
each  area  in  every  unit  abated.  One 
sample  shall  be  taken  from  one  window 
sill,  one  window  well,  and  one  floor  of 
each  area,  if  available. 

(B)  After  removing  lead-based  paint 
from  components  in  a  portion  of  the 
unit,  procedures  in  paragraph 
(c)(9)(iv)(A)  of  this  section  shall  be 
followed  and  one  sample  from  outside 
the  containment  area  (within  10  feet) 
shall  be  taken. 

(C)  Following  a  complete  replacement 
or  encapsulation  of  surfaces  coated  with 
lead-based  paint,  samples  shall  be  taken 
from  each  area  in  every  unit  abated.  One 


sample  each  shall  be  collected  from 
window  wells,  v«ndow  sills,  and  floors. 

(D)  Following  a  partial  replacement  or 
encapsulation  of  surfaces  coated  with 
lead-based  paint,  the  procedure  stated 
in  paragraph  (c)(9)(iv)(C)  of  this  section 
shall  be  followed  and  one  sample  from 
outside  the  work  area  (within  10  feet) 
shall  be  taken. 

(E)  Following  an  exterior  abatement, 
at  least  one  sample  shall  be  taken  from 
an  adjacent  horizontal  surface  in  the 
outdoor  living  area,  including  but  not 
limited  to,  a  patio,  deck,  porch,  or  stoop. 

(v)  In  each  area  within  an  individual 
unit,  the  inspector/risk  assessor  shall 
compare  the  residual  lead  dust  level  (as 
determined  by  the  laboratory  analysis) 
from  each  dust  sample  with  the 
clearance  levels  for  lead  in  dust  on 
floors,  window  sills,  window  wells,  and 
exterior  surfaces,  as  established  in  the 
HUD  Guidelines  for  the  Evaluation  and 
Controls  of  Lead-Based  Paint  Hazards  in 
Housing,  unless  superseded  by  any 
clearance  levels  that  the  Agency  may 
establish  pursuant  to  section  403  of 
TSCA.  If  any  of  the  area's  residual  dust 
levels  exceed  these  clearance  levels,  the 
area  shall  be  cleaned  again  and  retested 
until  the  clearance  levels  are  met.  If  the 
dust  levels  continue  to  exceed  the 
clearance  levels,  alternate  hazard 
control  strategies  should  be  considered 
for  use.  Until  all  applicable  clearance 
levels  for  lead  in  dust  are  met.  the  area 
shall  not  be  cleared  for  re-occupancy. 

(vi)  Once  all  residual  lead  levels  for 
an  area  meet  or  fall  below  the  clearance 
levels  for  lead  in  dust,  and  there  is  no 
deteriorated  paint  or  visible  dust 
present,  the  area  shall  be  cleared  for  re- 
occupancy  by  the  certified  inspector/ 
risk  assessor. 

(10)  The  following  procedures  for 
determining  whether  soil  clearance  lead 
levels  have  been  met  shall  be  performed 
by  a  certified  inspector/technician  or 
inspector/risk  assessor: 

(i)  Composite  soil  samples  consisting 
of  at  least  four  subsamples  shall  be 
taken  after  all  exterior  abatement  work 
from  the  dripline  or  next  to  the 
foundation  below  any  exterior  surface 
abated. 

(ii)  Samples  shall  be  sent  for  analysis 
to  a  laboratory  recognized  by  EPA  as 
being  capable  of  performing  these 
activities. 

(iii)  A  statistical  analysis,  such  as,  but 
not  limited  to.  a  paired  student  T-test 
shall  be  used  to  determine  if  the  post- 
abatement  soil  lead  level  had  increased 
at  a  statistically  significant  level 
(significant  at  the  95  percent  confidence 
limit)  from  the  pre-abatement  soil  lead 
level  following  exterior  abatement 
activities. 


(iv)  If  soil  lead  levels  do  not  show  a 
statistically  significant  increase  in  lead 
concentrations  based  on  a  statistical 
analysis  at  the  95  percent  confidence 
limit  after  abatement,  no  remediation  is 
required. 

fv)  If  the  soil  lead  levels  do  show  a 
statistically  significant  increase,  above 
any  apphcable  Federal  or  State  standard 
for  lead  in  residerrtial  soil,  based  on  the 
statistical  analysis  at  the  95  percent 
confidence  limit,  the  measured  level  of 
lead  in  the  soil  shall  be  remediated  back 
to  the  pre-abatement  level  or  abatement 
of  the  soil  shall  be  conducted  according 
to  the  standards  in  paragraph  (j)  of  this 
section. 

(11)  All  waste  from  abatement 
projects  shall  be  disposed  in  accordance 
with  the  requirements  of  the  Resource 
Conservation  and  Recovery  Act  and  any 
other  applicable  Federal.  State  and  local 
laws  and  regulations. 

(12)  The  following  information  shall 
be  recorded  in  a  written  report  by  the 
certified  supervisor  when  conducting 
abatement  for  lead-based  paint  hazards 
in  target  housing: 

(i)  Start  and  completion  dates  of 
abatement. 

(ii)  The  name  and  address  of  each 
certified  firm  conducting  the 
abatements,  and  the  name  of  each 
supervisor  assigned  to  the  abatement 
project. 

(iii)  The  name  and  address  and 
signature  of  each  certified  inspector/risk 
assessor  or  inspector  technician 
conducting  clearance  sampling  and  the 
date  of  clearance  testing. 

(iv)  The  results  of  clearance  testing, 
the  name  of  each  recognized  laboratory 
that  conducted  the  analyses,  and  the 
name  and  signature  of  the  person 
conducting  the  analysis. 

(v)  A  detailed  written  description  of 
the  abatement,  including  abatement 
methods  used,  locations  of  rooms  and/ 
or  components  where  abatement 
occurred,  and  reason  for  selecting 
particular  abatement  methods  for  each 
component. 

(vi)  Information  on  the  storage, 
transport  and  disposal  of  any  hazardous 
waste  generated  during  the  abatement. 

(13)  The  certified  firm  conducting  an 
abatement  shall  notify  the  approving 
authority  prior  to  beginning  any 
abatement  project  according  to 
notification  procedures  developed  by 
the  approving  authority. 

(14)  Reports  required  under 
paragraphs  (c)(7)  and  {c)(12)  of  this 
section  shall  be  maintained  by  the 
building  owner  and  certified  firm 
conducting  the  abatement  activity  for  no 
less  than  3  years  and  are  subject  to  the 
disclosure  requirements  mandated 
under  Section  1018  of  the  Residential 
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Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  in  subpart  £  of  this  part. 
"Residential  Property  Renovation." 

(d)  Identification  of  lead-based  paint 
in  public  buildings.  (1)  The  procedures, 
requirements  and  standards  in 
paragraphs  (a)(1)  through  (a)(7)(i)  of  this 
section  shall  be  followed  when 
identifying  lead -based  paint  and 
materials  containing  lead-based  paint  in 
public  buildings. 

(2)  All  information  collected  from  the 
identification  of  lead-based  paint  in 
public  buildings  as  described  in 
paragraph  (d)(1)  of  this  section  shall  be 
maii>tained  by  the  owner  of  the  building 
and  certified  firm  responsible  for  the 
inspection  for  not  less  than  3  years. 

(e)  Risk  assessment  for  public 
buildings.  (1)  The  standards  in 
paragraphs  (b)(1)  through  (b)(3)  and 
(b)(4)(ii)  as  well  as  (b)(6)  through  (b)(9) 
(if  applicable)  of  this  section  shall  be 
followed  when  conducting  a  risk 
assessment  in  public  buildings. 

(2)  All  information  collected  from  the 
risk  assessment  in  public  buildings  as 
described  in  paragraph  {e)(l)  of  this 
section  shall  be  maintained  by  the 
owner  of  the  building  and  certified  firm 
responsible  for  the  risk  assessment  for 
not  less  than  3  years. 

(f)  Abatement  in  public  buildings.  (1) 
The  standards  in  paragraphs  (c)(1) 
through  (cK9)(iv)(D)  and  (c)(ll)  through 
(c)(16)  of  this  section  shall  be  followed 
when  abating  a  pubhc  building. 

(2)  Reports  required  under  paragraph 
(e)(1)  of  this  section  shall  be  maintained 
by  the  building  owner  and  certified  firm 
conducting  the  abatement  activity  for  a 
period  of  not  less  than  3  years. 

(g)  Demolition  in  public  and 
commercial  buildings  and 
superstructures.  The  following 
standards  shall  be  followed  when 
conducting  demolition  in  pubhc  and 
commercial  buildings  and  steel 
structures: 

(1)  A  certified  supervisor  shall, 
through  a  review  of  available 
documents,  obtain  any  relevant 
historical  information  on  use  of  lead- 
based  paint  on  the  building. 

(2)  Whenever  deleading  is  conducted 
as  part  of  a  demolition,  such  as  welding, 
burning,  or  torch  cutting  of  lead-based 
paint,  the  standards  and  procedures 
prescribed  in  paragraphs  (i)(l)  through 
(i)(7)  of  this  section  shall  be  followed. 

(h)  Standards  for  the  identification  of 
lead-based  point  in  commercial 
buildings  and  superstructures.  The 
following  standards  shall  be  followed 
when  conducting  lead-based  paint 
identification  ic  commercial  buildings 
and  superstructures: 

(1)  A  certified  supervisor  shell, 
through  a  review  of  available 


documents,  obtain  any  relevant 
historical  information  on  use  of  lead- 
based  paint  on  the  building. 

(2)  Ii  the  presence  of  lead-based  paint 
cannot  be  established  as  specified  in 
paragraph  (h)(1)  of  this  section  for  a 
portion  of  the  structure  or  the  entire 
structure,  a  visual  inspection  and 
limited  sampling  shall  be  conducted  at 
a  rate  of  one  sample  per  1.000  square 
feet  of  surface  with  a  distinct  painting 
history,  including  any  distinct  finish 
color  and  maintenance  painting,  within 
the  areas  that  the  historical  review  was 
not  conclusive. 

(3)  All  samples  shall  be  sent  for 
analysis  to  a  laboratory  recognized  by 
EPA  as  being  capable  of  performing 
these  activities. 

(4)  The  following  information  shall  be 
recorded  in  a  written  report  by  the 
certified  supervisor  when  conducting 
lead  identification  activities: 

(i)  Date  of  identification  activity. 

(ii)  Name  and  signature  of  each 
person  making  the  identification. 

(iii)  Determinations  of  existence  of 
lead-based  paint  based  on  the  results  of 
testing. 

(iv)  The  name  and  address  of  each 
recognized  laboratory  doing  paint 
analysis,  date  of  analysis,  results  of 
analysis,  and  name  and  signature  of  the 
person  performing  the  analysis. 

(5)  Reports  required  under  paragraph 
(h)(3)  of  this  section  shall  be  maintained 
by  the  owner  or  operator  of  such 
structure  or  building  until  such  time 
that  the  structure  or  portion  of  the 
structure  that  was  involved  in  the 
identification  is  repainted. 

(i)  Deleading  of  lead-based  paint  in 
commercial  buildings  and 
superstructures.  The  following   -. 
standards  shall  be  followed  when 
deleading  or  removing  lead-based  paint 
in  commercial  buildings  or  on 
superstructures: 

(1)  Deleading  shall  only  be  conducted 
by  persons  certified  by  the  appropriate 
approving  authority  as  a  worker  or 
supervisor. 

(2)  A  supervisor,  certified  by  the 
appropriate  approving  authority,  shall 
be  assigned  to  the  deleading  project  and 
available  at  all  times  when  deleading 
activities  are  being  conducted. 

(3)  The  supervisor,  certified  for 
deleading  on  superstructures  and 
commercial  buildings  by  the 
appropriate  approving  authority,  and 
the  certified  firm  are  responsible  for 
ensuring  completion  of  all  deleading 
activities  conducted  on  superstructures 
according  to  the  standards  of  this 
section. 

(4)  A  written  deleading  plan  shall  be 
prepared  by  a  certified  supervisor  and 
shall  contain  the  following  elements: 


(i)  Measures  taken  to  ensure  worker 
protection  which  are  consistent  with  all 
Federal.  State,  and  local  regulations; 
hazard  recognition  and  control 
procedures:  and  information  and 
training  to  be  provided  to  deleading 
workers. 

(ii)  Measures  taken  to  ensure 
compliance  with  all  Federal.  State,  and 
local  environmental  regulations. 

(5)  All  waste  shall  be  disposed  of  in 
accordance  with  the  appropriate 
requirements  of  the  Resource 
Conservation  and  Recovery  Act  and  any 
applicable  Federal,  State,  or  local 
requirements. 

(6)  A  report  containing  the  following 
information  shall  be  maintained  by  a 
certified  firm  when  conducting 
deleading  activities  on  superstructures: 

(i)  Start  and  completion  dates  of 
deleading. 

(ii)  Names  and  addresses,  as  well  as 
signature  of  each  supervisor  of  the 
deleading  and,  their  certification 
number(s). 

(iii)  ThQ  name  and  address  of  each 
certified  firm  and  recognized  laboratory 
doing  any  analysis,  date  of  analysis,  and 
name  and  signature  of  each  person 
performing  the  analysis. 

(iv)  A  detailed  written  description  of 
the  deleading.  methods  used. 

(v)  identification  of  storage  and 
disposal  sites  of  all  hazardous  waste. 

(7)  The  standards  in  paragraphs  (i)(l) 
through  (i)(7)  of  this  section  shall  also 
be  followed  during  deleading  of  lead- 
based  paint  on  commercial  buildings,  as 
defined  by  §  745.223. 

(8)  Reports  required  under  paragraph 
(i](7)  of  this  section  shall  be  maintained 
by  the  owner  or  oversight  agency  of 
such- structure  until  that  structure  or 
portion  of  that  structure  is  repainted. 

(j)  Soi7  abatement  procedures.  The 
following  standards  shall  be  followed 
when  conducting  the  abatem^it  of  lead- 
contaminated  soil: 

(1)  Abatement  shall  only  be 
conducted  by  persons  certified  by  the 
appropriate  approving  authority  as  a 
worker  or  supervisor. 

(2)  A  supervisor,  certified  by  the 
appropriate  approving  authority,  shall 
be  assigned  to  the  abatement  project  and 
available  at  all  times  when  abatement 
activities  are  being  conducted. 

(3)  The  abatement  supervisor, 
certified  by  the  appropriate  approving 
authority,  and  the  certified  firm  are 
responsible  for  ensuring  that  all  soil 
abatement  activities  are  conducted 
according  to  the  standards  of  this 
section. 

(4)  Soil  abatement  shall  be  conducted 
in  one  of  the  following  ways. 

(i)  If  soil  removal  is  to  be  conducted, 
the  lead-contaminated  soil  shall  be 


removed  to  a  depth  determined  by  the 
inspector /risk  assessor,  until  such  time 
that  the  Agency  promulgates  a 
regulation  pursuant  to  section  403  of 
TSCA  defining  lead-contaminated  soil. 

(ii)  If.  af^er  removal,  the  soil  is  to  be 
replaced,  the  soil  shall  be  replaced  with 
non-contaminated  soil,  to  prevent  any 
recontamination  that  would  pose  a  k^d 
•  hazard. 

(iii)  No  replacement  of  soil. 

(iv)  The  contaminated  soil  shall  be 
permanently  covered. 

(5)  Soil  abatement  shall  be  conducted 
in  a  way  that  minimizes  the  likelihood 
that  significant  amounts  of  lead       .     \ 
contaminated  soil  and  dust  will  be 
blown  from  the  site  or  carried  away  by 
water  run-off. 

(6)  The  following  information  shall  be 
recorded  in  a  written  report  by  a 
certified  firm  when  conducting  soil 
abatement: 

(i)  Start  and  completion  dates  of 
abatement. 

(ii)  Names  and  addresses,  as  well  as 
signature  of  each  super\'isor  of  the 
abatement  and,  their  certification 
numbers. 

(iii)  The  name  and  address  of  each 
certified  firm  and  recognized  laboratory 
doing  any  analysis,  date  of  analysis,  and 
the  name  and  signature  of  each  person 
performing  the  analysis. 

(iv)  The  results  of  clearance  and/or 
monitoring  analysis  conducted  by 
recognized  laboratories. 

(v)  A  detailed  written  description  of 
the  abatement,  including  abatement 
methods  used,  locations  of  abatement, 
and  reason  for  selecting  each  abatement 
method. 

(vi)  Identification  of  storage  and 
disposal  sites  of  all  hazardous  waste. 

(7)  Notification  of  the  commencement 
of  soil  abatement  must  be  presented,  for 
their  information,  to  the  approving 
authority,  according  to  the  procedures 
established  by  the  approving  authority, 
prior  to  the  commencement  of 
abatement  activities. 

(8)  Reports  required  under  paragraph 
(j)(6)  of  this  section  shall  be  maintained 
by  the  owner  or  oversight  agency  of  the 
site  where  soil  abatement  occurred  and 
the  certified  individual  or  firm  which 
performed  the  abatement  for  not  less 
than  3  years. 

(k)  Effective  date.  All  lead-based  paint 
activities  shall  be  performed  pursuant  to 
the  standards  contained  in  §  745.228 
after  [Insert  date  3  years  after 
publication  of  the  final  nilo|. ' 

§  745.230    Lead-based  paint  activities 
requirements. 

Lead-based  paint  activities,  as  defined 
in  this  part,  shall  only  be  conducted 
according  to  the  procedures  and 


standards  contained  in  §  745.228  of  this 
subpart,  or  according  to  procedures  and 
standards  adopted  by  States  or  Tribes 
authorized  by  the  Administrator.  No 
individual  or  firm  may  perform  or  offer 
to  perform  any  lead-based  activity  as 
defined  in  this  part,  unless  certified 
according  to  the  procedures  at 
§745.226.    - 

§745.235    Enforcement 

(a)  Failure  or  refusal  to  comply  with 
any  requirement  of  §745.225,  745.226. 
745.228,  or  745.230  is  a  violation  of 

.section  15  of  TSCA  (15  U.S.C.  2614). 

--'    (b)  Failure  or  refusal  to  establish  and 
maintain  records  or  to  permit  access  to 
or  copying  of  records,  as  required  by 
§  745.225,  745.226,  or  745.228,  is  a 
violation  of  section  15  of  TSCA  (15 
U.S.C.  2614). 

(c)  Failure  or  refusal  to  permit  entry 
or  inspection  as  required  by  §  745.237 
and  section  11  of  TSCA  (15  U.S.C.  2610) 
is  a  violation  of  section  15  of  TSCA  (15 
U.S.C.  2614). 

(d)  Violators  are  subject  to  civil  and 
criminal  sanctions  pursuant  to  section 
1 6  of  TSCA  (15  U.S.C.  2615)  for  each 

.  violation. 

§  745.237    Inspections. 

EPA  may  conduct  reasonable 
inspections  pursuant  to  the  provisions 
of  section  11  of  TSCA  (15  U.S.C.  2610) 
to  ensure  compfiance  with  this  part. 

§745.239    Effective  dates. 

Subpart  E  of  this  part  shall  apply  in 
any  State  that  does  not  have  an 
authorized  program  under  subpart  Q  of 
this  part,  effective  [Insert  date  2  years 
after  publication  of  the  final  rule].  In 
such  States: 

(a)  Training  providers  shall  not 
provide,  or  claim  to  provide  training  for 
certification  without  accreditation  from 
the  Agency  pursuant  to  §  745.225  after 
(Insert  date  2  years  and  180  days  after 
publication  of  the  final  rule]. 

(b)  No  person  shall  engage  in  lead- 
based  paint  activities  without 
certification  from  the  Agency,  pursuant 
to  §  745.230  after  [Insert  date  3  years 
after  publication  of  the  final  rule). 

(c)  All  lead-based  paint  activities  shall 
be  performed  pursuant  to  the  standards 
contained  in  §  745.228  after  (Insert  date 
3  years  after  publication  of  the  final 
rule). 


Subpart  Q— State  Programs 

§  745.320    Scope  and  purpose. 

The  procedures  established  in  this 
subpart  must  be  followed  by  States  that 
seek  to  administer  and  enforcn  the 
standards,  regulations,  or  other 
requirements  established  under  .section 


402  or  406  or  both  of  the  Toxic 
Substances  Control  Act. 

§745.323    Definitions. 

For  purposes  of  this  subpart,  the 
definitions  in  §§  745.3  and  745.223,  and 
the  following  definitions  apply: 

Indian  governing  body  means  the 
governing  body  of  any  tribe,  band,  or 
group  of  Indians  subject  to  the 
jurisdiction  of  the  United  States  and 
recognized  by  the  United  States  as 
possessing  power  of  self-government. 

Indian  reservation  means  any 
federally-recognized  reservation 
established  by  Treaty,  Agreemem, 
Executive  Order,  or  Act  of  Congress. 

§  745.325    Auttiorization  of  State  programs. 

(a)  Submission  of  State  application. 
(1)  Any  State  which  seeks  authorization 
from  EPA  to  administer  and  enforce  the 
provisions  in  subpart  L  of  this  part  for 
section  402(a)  of  TSCA  or  the  provisions 
of  subpart  E  of  this  part  for  section  406 
of  TSCA,  shall  submit  an  apphcation  to 
the  Administrator  in  accordance  with 
the  procedures  of  this  paragraph  (a). 

(2)  Before  developing  an  apphcation 
for  authorization,  a  State  must 
disseminate  a  public  notice  of  intent  to 
seek  such  authorization  and  provide  an 
opportunity  for  public  hearing. 

(3)  A  State  application  shall  be  sent 
with  three  complete  copies  to  the 
Administrator  and  shall  include: 

(i)(A)  A  copy  of  all  existing  or 
proposed  State  statutes  and/or 
regulations  relating  to  the  State's  lead- 
based  paint  activities  program, 
including  any  State  standards  for 
conducting  lead-based  paint  activities. 

(B)  Copies  of  any  State  laws  and 
regulations  relating  to  the  following: 
provisions  for  assessing  criminal  and/or 
civil  penalties,  and  denying, 
suspending,  and  revoking  certifications 
and  accreditation;  provisions  for  right- 
of-entry  at  reasonable  times,  including  a 
mechanism  to  address  refusals;  and 
provisions  to  require  recordkeeping  and 
reporting. 

.(ii)(A)  The  name  of  the  State  agency 
that  is  or  will  be  responsible  for 
administering  and  enforcing  the  State 
program,  the  names  and  job  titles  of 
responsible  officials  in  that  agency,  and 
addresses  and  phone  numbers  where 
the  officials  can  be  contacted. 

(B)  In  the  event  that  more  than  one 
agency  is  or  will  be  responsible  for 
administering  and  enforcing  the  State 
program,  the  State  must  designate  a 
primar>'  agency  to  oversee  and 
coordinate  administration  and 
enforcement  of  the  State  program  and 
serve  as  the  primar>'  contact  with  EPA. 

(C)  In  the  event  that  more  than  one 
agency  is  or  will  be  responsible  for 
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administering  and  enforcing  the  State 
program,  the  following  information 
must  be  provided:  A  description  of  the 
functions  to  be  perfonned  by  each 
agency,  and  how  the  program  will  be 
coordinated  by  the  primary  agency  to 
ensure  consistency  and  effective 
administration  of  the  lead-based  paint 
training  accreditation  and  certification 
progTcim  within  the  State. 

(iii)  A  discussion  of  any  special 
situations,  problems,  and  needs 
pertaining  to  the  application 
accompanied  by  an  explanation  of  how 
the  State  intends  to  handle  them. 

(iv)  A  description  of  the  resources  that 
the  State  intends  to  devote  to  the 
administration  and  enforcement  of  the 
State  programs. 

(v)  A  written  statement  by  the 
Governor  or  the  Attorney  General  that 
the  state  has  the  legal  authority 
necessary  to  adequately  administer  and 
enforce  a  State  program  under  this 
subpart. 

(vi)  Provisions  to  encourage  voluntary 
compliance  with  State  and  Federal 
regulations. 

fb)  State  certification.  (1)  At  the  time 
of  submitting  an  applfcation.  the  State 
may  also  certify  to  the  Administrator 
that  the  State  programs  meet  the 
requirements  contained  in  paragraphs 
(c)(l)(i)  and  (c)(l)(ii)  of  this  section. 

(2)  If  this  certification  is  contained  in 
a  State's  application,  the  State  programs 
shall  be  deemed  to  be  authorized  by 
EPA.  until  such  time  as  the 
Administrator  disapproves  the  program 
or  withdraws  the  authorization. 

(3)  If  the  application  does  not  contain 
such  certification,  the  State  program 
will  be  authorized  only  after  the 
Administrator  authorizes  the  programs 
in  accordance  with  paragraph  (c)  of  this 
section. 

(4)  This  certification  must  take  the 
form  of  a  letter  from  the  Governor  to  the 
Administrator. 

(c)  EPA  approval.  (1)  Within  180  days 
of  receipt  of  a  complete  State 
application,  the  Administrator  shall 
authorize  the  state  programs  or 
disapprove  the  application.  The 
Administrator  may  authorize  the  State 
programs,  after  the  opportunity  for  a 
public  hearing,  only  if  the 
Administrator  finds  that: 

(i)(A)  In  the  case  of  an  application  to 
authorize  the  State  to  administer  and 
enforce  the  provisions  in  subpart  L  of 
this  part  for  section  402(a)  of  TSCA.  the 
State  program  is  at  least  as  protective  of 
human  health  and  the  environment  as 
the  Federal  program  under  subpart  L  of 
this  part;  and/or 

(B)  In  the  case  of  an  application  to 
authorize  the  State  to  administer  and 
enforco  tlie  provisions  for  section  406  of 


TSCA.  the  State  program  is  at  least  as 
protective  of  human  health  and  the 
environment  as  the  Federal  program 
under  subpart  L  of  this  part;  and 
(ii)  The  State  program  provides 
adequate  enforcement. 

(2)  EPA  shall  notify  the  State  of  the 
Administrator's  decision  to  authorize 
the  State  programs  or  disapprove  the 
State's  application.  Upon  authorization 
of  a  State  program,  it  shall  be  a  violation 
of  Federal  law  for  any  person  to  fail  or 
refuse  to  comply  with  any  requirements 
of  such  program. 

(3)  If  tne  State  applies  for 
authorization  of  State  programs  under 
both  subparts  L  and  E  of  this  part,  EPA 
may  authorized  one  program  and 
disapprove  the  other. 

(d)  Approving  authority.  {I)  Upon 
notification  of  authorization,  the 
designated  State  agencies  will  be 
deemed  the  approving  authorities  for  . 
purposes  of  administering  and  enforcing 
the  State  program. 

(2)  If  a  State  does  not  have  a  State 
program  to  administer  and  enforce 
section  402  of  TSCA  or  section  406  or 
TSCA,  authorized  under  this  section 
and  in  effect  by  the  date  which  is  2 
years  after  promulgation  of  this 
regulation,  the  Administrator  shall,  by 
such  date,  e^tabUsh  and  enforce,  a 
Federal  program  in  such  State,  under 
subpart  L  or  section  406  of  TSCA,  as 
appropriate. 

(e)  Modifications.  When  any 
substantial  change  is  made  in  the 
administration  or  enforcement  of  a  State 
program,  a  responsible  official  in  the 
primary  agency  shall  submit  written 
notification  of  such  changes  to  EPA. 

(f)  Ch'ersight.  EPA  may  periodically 
evaluate  the  adequacy  of  a  State's 
implementation  and  enforcement  of  its 
authorized  programs. 

(g)  Reports.  The  primary  agency  in 
each  State  that  has  an  authorized 
program  shall  submit  a  written  report  to 
the  Regional  Administrator  for  the 
Region  in  which  the  State  is  located  at 
least  once  every  12  months  which 
includes  the  following  information: 

(1)  A  summary  of  the  State's 
implementation  and  enforcement 
activities  during  the  last  reporting 
period,  including  a  list  of  all 
enforcement  actions  taken. 

(2)  Any  changes  in  the  content, 
administration  or  enforcement  of  the 
State  program  implemented  during  the 
last  reporting  period. 

(3)  Other  reports  as  may  be  required 
by  EPA  to  carry  out  effective  oversight 
of  a  State  program. 

(h)  Withdrawal  of  authorization.  (1)  If 
EPA  concludes  that  a  State  is  not 
administering  and  enforcing  an 
authorized  program  in  compliance  with 


the  standards,  regulations,  and  other 
requirements  of  Title  IV  of  TSCA  and 
this  part,  the  Administrator  shall  notify 
the  primary  agency  in  the  State  in 
v«-iting  and  indicate  EPA's  intent  to 
withdraw  authorization  of  the  State 
program. 

(2)  The  notice  will: 

(i)  Identify  the  program  aspects  that 
EPA  believes  are  inadequate  and 
provide  a  factual  basis  for  such  findings. 

(ii)  Include  copies  of  relevant 
documents. 

(iii)  Provide  an  opportunity  for  the 
State  to  respond  eidier  in  writing  or  at 
a  meeting  with  appropriate  EPA 
officials. 

(3)  EPA  may  request  that  an  informal 
conference  be  held  between  appropriate 
State  and  EPA  officials. 

(4)  Prior  to  issuance  of  a  withdrawal, 
a  State  may  request  that  EPA  hold  a 
public  hearing.  At  this  hearing.  EPA,  the 
State,  and  or  the  public  may  present 
facts  bearing  on  whether  the  State's 
authorization  should  be  withdrawn. 

(5)  If  EPA  finds,  on  the  basis  of 
information  submitted  by  the  State  or  at 
the  conference  that  deficiencies  did  not 
exist  or  were  corrected  by  the  State,  EPA 
may  withdraw  its  notice  of  intent  to 
rescind  authorization. 

(6)  Where  EPA  finds  that  deficiencies 
in  the  State  program  exist,  a  plan  to 
correct  the  deficiencies  shall  be  jointly 
prepared  by  the  State  and  EPA.  The 
plan  shall  describe  the  deficiencies 
found  in  the  State  program,  specify  the 
steps  the  State  has  taken  or  will  take  to 
remedy  the  deficiencies,  and  establish  a 
schedule,  no  longer  than  180  days,  for 
each  remedial  action  to  be  initiated. 

(7)  If  no  hearing  is  requested  within 
60  days  of  issuance  of  the  Notice  of 
Intent  to  Rescind,  and  an  agreement  is 
not  reached  within  180  days  after  the 
Agency  determines  that  a  State  is  not  in 
compliance  with  the  Federal  program, 
the  Agency  shall  issue  an  order 
vdthdrawing  the  State's  authorization. 

§  745.327    Authorization  of  Indian  Tribal 
Programs. 

(a)  On  Indian  Reservations,  the 
appropriate  Indian  Governing  Body  may 
seek  to  administer  and  enforce  the 
provisions  in  subpart  L  of  this  part  for 
section  402(a)  of  TSCA  or  the  provisions 
of  subpart  E  of  this  part  for  section  406 
of  TSCA,  in  lieu  of  the  Federal  program. 

(b)  If  the  Indian  Governing  Body  seeks 
to  develop,  administer,  and  enforce 
these  provisions,  it  shall  follow  the 
procedures  in  §  745.325  to  receive 
authorization  from  EPA  to  do  so. 

(c)  Nothing  in  this  section  is  intended 
either  to  confer  or  deny  jurisdiction  to 
the  States  over  Indian  Reservations  not 
already  conferred  or  denied  under  other 
laws  or  treaties. 


S74&330    Grants. 

The  Administrat<jr  or  his  designate, 
may  make  grants  to  States  and  Indian 
Governing  Bodies  under  sectico  404(g) 
of  TSCA  to  develop  and  carry  out 
programs  authorized  pursuant  to 
§§745.325  and  745.327. 

§745.339    Effective  dates. 

State  and  Tribal  programs  may  seek 
authorization  of  their  programs 
pursuant  to  Subpart  Q  effective  [Insert 
date  of  publication  of  the  final  rule). 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 
RIN  1018-AC82 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alasl(a,  Subpart 
D— 1995-1996  Subsistence  Taking  of 
Fish  and  Wildlife  Regulations 

AGENCY:  Forest  Service.  Agriculture;  and 
Fish  and  Wildlife  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
establishes  regulations  for  seasons, 
harvest  limits,  methods,  and  means 
related  to  taking  of  wildUfe  for 
subsistence  uses  during  the  1995-1996 
regulatory  year.  This  rulemaking  is 
necessary  because  subpart  D  regulations 
require  aimual  public  review.  When 
final,  this  rule  making  will  replace 
hunting  and  trapping  regulations  in 
"Subsistence  Management  Regulations 
for  PubUc  Lands  in  Alaska,  Subpart  D — 
1994-1995  Subsistence  Taking  of  Fish 
and  Wildhfe  Regulations,"  which  expire 
on  June  30, 1995. 

DATES:  Written  public  comments  and 
proposals  to  change  this  proposed  rule 
will  be  accepted  through  November  1 1 , 
1994.  Federal  Subsistence  Regional 
Advisory  Councils  (Regional  Councils) 
will  hold  public  meetings  on  this 
proposed  rulemaking  from  CDctober  3- 
November  4, 1994,  at  the  following 
locations  ui  Alaska:  Anchorage,  Barrow, 
Bethel,  Fairbanks,  Galena,  Kodiak, 
Kotzebue,  Naknek,  Nome,  and  Sitka. 
Written  proposals  to  change  subpart  D 
regulations  will  be  compiled  and 
distributed  for  additional  public  review 
during  the  second  week  of  November 
1994.  A  second  30-day  public  comment 
period  will  follow  distribution  of  the 
compiled  proposal  packet.  Written 
public  comments  on  distributed 
proposals  will  be  accepted  during  the 
second  public  comment  period. 
Comments  on  proposals  to  change 
subpart  D  regulations  may  be  presented 
to  the  Regional  Councils  at  their 
meetings.  The  Federal  Subsistence 
Board  (Board)  will  deliberate  and  take 
final  action  on  proposals  received  that 
request  changes  to  this  proposed  rule  at 
a  public  meeting  to  be  held  in 
Anchorage  during  April  1995. 
ADDRESSES:  Written  comments  and 
proposals  for  changes  to  these  proposed 


regulations  may  be  sent  to  the  Chair, 
Federal  Subsistence  Board,  c/o  U.S.  Fish 
and  Wildlife  Service,  1011  E.  Tudor 
Road,  Anchorage.  Alaska  99503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service. 
Attention:  Richard  S.  Pospahala,  Office 
of  Subsistence  Management,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503; 
telephone  (907)  786-3447.  For  questions 
specific  to  National  Forest  System 
lands,  contact  Norman  R.  Howse, 
Assistant  Director  Subsistence,  USDA. 
Forest  Service,  Alaska  Region.  P.O.  Box 
21628,  Juneau,  Alaska  99802-1628, 
telephone  (907)  586-8890. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Changes  From  1994-1995 
Seasons  and  Bag  Limit  Regulations 

Subpart  D  regulations  are  subject  to 
an  annual  cycle  and  require 
development  of  an  entire  new  rule  each 
year.  Consequently,  this  proposed  rule 
reflects  regulation  changes  for  the  1995- 
1996  regulatory  year  that  are  approved 
by  the  Board.  Regulations  contained  in 
this  proposed  rule  will  take  effect  on 
July  1,  1995,  unless  elements  are 
changed  by  subsequent  Board  action 
following  the  public  review  process 
outlined  herein. 

The  text  of  the  1994-1995  subpart  D 
final  rule  served  as  the  foundation  for 
the  1995-1996  subpart  D  proposed  rule. 
Minor  editorial  changes  to  the  1994- 
1995  final  rule  have  been  made  to 
clarify  and  enhance  Federal  subsistence 
management  program  regulations  for  the 
1995-1996  regulatory  year.  The  other 
proposed  regulatory  changes  include: 

•  Reopening  the  season  for  mountain  goats 
in  the  Frosty  Bay  area  now  that  logging  is 
completed. 

•  Shortening  the  lynx  trapping  season  in  a 
number  of  Units  to  protect  the  population  in 
a  low-cycle  period. 

•  Revising  the  moose  season  in  Unit  18 
based  on  a  Request  for  Reconsideration 
received  following  the  publication  of  the 
1994-1995  subpart  D  regulations. 

•  Closing  the  season  for  sheep  in  Units  23 
and  26(A)  we  ii  of  Howard  Pass  and  the 
Redstone  and  Cutler  Rivers  to  protect  a  low 
sheep  population  experiencing  poor  lamb 
recruitment. 

Subpart  D  regulations  were  originally 
established  firom  a  framework  of  State  of 
Alaska  fish  and  game  regulations. 

Subsistence  Taking  of  Fish  and 
Shellfish  Regulations 

This  proposed  rule  contains  no 
subsistence  fishing  or  shellfish  taking 
provisions. 

On  July  15,  1993.  the  Native 
American  Rights  Fund,  on  behalf  of  a 
number  of  individuals  and 


organizations,  submitted  a  petition  to 
the  Secretary  of  the  Interior  and  the 
Secretary  of  Agriculture  requesting  that 
they  include  navigable  waters  within 
the  definition  of  "public  lands"  as  used 
in  implementing  Title  VIII.  This  was  a 
request  for  administrative  relief.  The 
Secretaries  continue  their  evaluation  of 
this  petition. 

On  March  30,  1994.  the  U.S.  District 
Court  for  Alaska  issued  a  decision  in  the 
consolidated  Katie  ]ohn,  et  al.  v.  the 
United  States,  et  al.  litigation.  The  court 
concluded  that  the  Secretaries  are 
entitled  to  manage  fish  and  wildlife  on 
public  lands  in  Alaska  for  the  purposes 
of  providing  the  subsistence  priority 
mandated  in  Title  VIII  of  ANILCA.  The 
court  further  concluded  that,  for  the 
purposes  of  Title  VIII.  "public  lands" 
includes  all  navigable  waterways  in 
Alaska.  The  court  then  issued  a  stay  of 
the  decision  for  60  days  to  allow  the 
filing  of  an  appeal  and  ordered  that  the 
stay  would  remain  in  effect,  pending  an 
appellate  decision,  if  one  or  more 
appeals  were  filed.  Because  the  Federal 
government  has  successfully  petitioned 
the  Ninth  Circuit  Court  of  Appeals  for 
permission  to  appeal  from  the  district 
court's  decision,  the  stay  presently 
remains  in  effect. 

Because  the  petition  for  rulemaking  is 
still  under  consideration  by  the 
secretaries  and  because  of  the  stayed 
court  decision  relative  to  actual  Federal 
jurisdiction,  the  Board  believes  that 
issuing  regulations  immediately, 
assuming  additional  authority  or 
revising  existing  regulations  are  not 
warranted  and.  in  fact,  appear  to  be 
inappropriate  at  this  time.  However,  any 
comments  or  proposals  received  will  be 
carefully  considered  and  retained  for 
use  when  the  regulations  are  revised  the 
next  time.  Therefore,  the  existing  fish 
and  shellfish  regulations  were  extended 
(59  FR  32923.  dated  June  27. 1994)  until 
December  31. 1995,  or  until  the 
Secretaries  direct  the  revision  of  the 
subsistence  fish  and  shellfish 
regulations  based  on  a  revised  area  of 
jurisdiction,  or  until  the  court  directs 
the  preparation  of  regulations 
implementing  its  order. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B.  and  C  of  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  50  CFR 
100.1  to  100.24  and  36  CFR  100.1  to 
100.24,  remain  effective  and  apply  to 
this  proposed  rule  for  subpart  D. 
Therefore,  all  definitions  located  at  50 
CFR  100.4  and  36  CFR  100.4  apply  to 
regulations  found  in  this  subpart.  The 
identified  sections  include  definitions 
for  the  following  terms: 


flegu/aroryyeof  which'"means  July  1 
through  June  30"; 

Federal  lands  which  "means  lands  and 
waters  and  interests  therein  title  to  which  is 
in  the  United  States";  and 

Public  land  or  public  lands  which  "means 
lands  situated  in  Alaska  which  are  Federal 
lands,  except — 

(1)  land  selections  of  the  State  of  Alaska 
which  have  been  tentatively  approved  or 
validly  selected  under  the  Alaska  Statehood 
Act  and  lands  which  have  been  confirmed  to. 
validly  selected  by,  or  granted  to  the 
Territory  of  Alaska  or  the  State  under  any 
other  provision  of  Federal  Law; 

(2)  land  selections  of  a  Native  Corporation 
made  under  the  Alaska  Native  Claims 
Settlement  Act  which  have  not  been 
conveyed  to  a  Native  Corporation,  unless  any 
such  selection  is  determined  to  be  invalid  or 
is  relinquished;  and 

(3)  lands  referred  to  in  Section  19(b)  of  the 
Alaska  Native  Claims  .S«>ttleme"t  Ar*  " 

Navigable  Waters 

At  this  time.  Federal  subsistence 
management  program  regulations  apply 
to  all  non-navigable  waters  located  on 
public  lands  and  to  navigable  waters 
located  on  the  public  lands  identified  al 
50  CFR  100.3(b)  and  36  CFR  242.3(b)  of 
the  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
subparts  A,  B.  and  C  (57  FR  22940- 
22964  J  published  May  29,  1992. 
Nothing  in  these  regulations  is  intended 
to  enlarge  or  diminish  authorities  of  the 
Departments  to  manage  submerged 
lands,  title  to  which  is  held  by  the 
United  States  government. 

Public  Review  Process — Regulation 
Comments,  Proposals,  and  Public 
Meetings 

Written  comments  or  proposed 
regulation  changes  may  be  submitted  in 
vkTiting  to  the  address  identified  at  the 
beginning  of  this  rulemaking  by 
November  11, 1994.  Comments  or 
proposals  may  also  be  presented  at 
Regional  Council  meetings  to  be  held 
from  October  3-November  4.  1994  in 
Anchorage,  Barrow,  Bethel,  Fairbanks, 
Galena,  Kodiak,  Kotzebue,  Naknek, 
Nome,  and  Sitka. 

Proposals  should  be  specific  to 
subpart  D  regulations,  including 
changes  to  subsistence  seasons,  harvest 
limits,  and/or  methods  and  means. 
Proposals  submitted  to  the  Board  should 
include,  at  minimum,  the  following 
information: 

a.  The  name,  address,  and  telephone 
number  of  the  individual  or  organization 
submitting  the  proposal: 

b.  The  section  and/or  paragraph  of  the 
proposed  rule  for  which  the  change  is  being 
suggested: 

c.  A  statement  explaining  why  the^change 
is  necessarv; 


d.  A  proposed  solution: 
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6.  Suggested  wording  for  the  regulation 
addition  or  change;  and 
f.  Any  supporting  information. 

Proposals  which  fail  to  include  the 
above  information,  or  proposals  which 
are  beyond  the  scope  of  authorities  in 
subpart  D,  may  be  rejected. 
PROPOSALS  FOR  CHANGES  IN 
CUSTOMARY  AND  TRADITIONAL 
USE  ELIGIBILITY  DETERMINATIONS. 
CHANGES  RELATING  TO  FISH  OR 
SHELLFISH  REGULATIONS.  AND 
CHANGES  TO  THE  OVERALL 
PROGRAM  WILL  NOT  BE 
CONSIDERED  BY  THE  BOARD  AT 
THIS  TIME.  The  public  is  encouraged  to 
use  standardized  proposal  forms  to 
submit  recommendations  to  the  Board. 
Proposal  forms  may  be  obtained  from 
the  U.S.  Fish  and  Wildlife  Service  at  the 
address  listed  above. 

Following  pubhc  distribution  of 
proposals  for  changes  to  the  1995-1996 
proposed  subpart  D  regulations,  a 
second  30-day  comment  period  will  be 
provided  to  allow  public  review  of  those 
proposals  that  vdll  be  considered  by  the 
Board.  A  second  series  of  Regional 
Council  meetings  will  be  held  in 
February  1995,  to  assist  in  developing 
recommendations  to  the  Board.  Written 
comments  on  proposals  may  be 
submitted  to  the  U.S.  Fish  and  Wildlife 
Service  before  conclusion  of  the  second 
comment  period  which  is  presently 
scheduled  to  end  on  January  13. 1995. 
The  Board  will  discuss  and  evaluate 
proposed  changes  to  this  rule  during  a 
public  meeting  scheduled  to  be  held  in 
Anchorage.  April  1995.  The  public  may 
provide  additional  oral  testimony  on 
specific  proposals  before  the  Board  at 
that  time. 

Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision, 
Subsistence  Management  for  Federal 
Public  Lands  in  Alaska.  April  6. 1992. 
and  the  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
36  CFR  242.11  (1992)  and  50  CFR 
100.;i  (1992).  and  for  the  purposes 
identified  therein.  Alaska  has  been 
divided  into  ten  subsistence  resource 
regions,  each  of  which  is  to  be 
represented  by  a  Regional  Council. 
Charters  for  these  Regional  Councils 
were  approved  and  signed  by  former 
Secretary  Lujan  on  January  19.  1993. 
The  Regional  Councils  provide  a  forum 
for  rural  residents  with  personal 
knowledge  of  local  conditions  and 
resource  requirements  to  have  a 
meaningful  role  in  the  subsistence 
management  offish  and  wildlife  on 
Alaska  public  lands.  The  Regional 
Councils  have  a  substantial  role  in 
helping  residents  of  the  region 


reviewing  this  proposed  rule  and 
making  comments  on  it.  Presentlv,  the 
Regional  Councils  are  composed  of  no 
fewer  than  seven  and  no  more  than 
thirteen  members  who  are  residents  of 
the  region  and  are  knowledgeable  of 
local  subsistence  concerns.  Regional 
Council  members  serv  e  a  three-year 
term  with  one-third  of  the  terms 
expiring  annually.  An  extensive 
recruitment  effort  for  new  Regional 
Council  members  occurs  each  fall.  The 
Regional  Council  members  represent 
varied  geographical,  cultural,  and  user 
diversity  within  each  region.  Moreover, 
the  Coimcil  Chairs  present  their 
Council's  recommendations  at  the  Board 
meeting  in  April  1995. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (DEIS)  that  described  four 
alternatives  for  developing  a  Federal 
Subsistence  Management  Program  was 
distributed  for  public  comment  on 
October  7,  1991.  That  document 
described  the  major  issues  associated 
with  Federal  subsistence  management 
as  identified  through  pubUc  meetings, 
written  comments  and  staff  analysis  and 
examined  the  environmental 
consequences  of  the  four  alternatives. 
Proposed  regulations  (Subparts  A,  B. 
and  C)  that  would  implement  the 
preferred  alternative  were  included  in 
the  DEIS  as  an  appendix.  The  DEIS  and 
the  proposed  administrative  regulations 
presented  a  framework  for  an  annual 
regulator>'  cycle  regarding  subsistence 
hunting  and  fishing  regulations  (Subpart 
D).  The  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28.  1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agriculture-Forest 
Service,  to  implement  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6,  1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  A. 
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B.  and  C  (57  PR  22940-22964,  May  29, 
1992)  implements  the  Federal 
Subsistence  Management  Program  and 
includes  a  framework  for  an  annual 
cycle  for  subsistence  hunting  and 
fishing  regulations. 

Compliance  With  Section  810  of 
ANILCA  \ 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appears  in  the  April  6. 
1992.  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  vuider  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  it  does 
not  appear  that  the  program  may 
significantly  restrict  subsistence  uses. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  44  U.S.C.  3501-3520. 
They  apply  to  the  use  of  public  lands  in 
Alaska.  The  information  collection 
requirements  described  above  are 
approved  by  the  OMB  under  44  U.S.C. 
3501  and  have  been  assigned  clearance 
number  1018-0075. 

Public  reporting  burden  for  this  form 
is  estimated  to  average  .1382  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  Wildhfe  Service.  1849  C  Street, 
NW.  MS  224  ARLSQ,  Washington,  D.C. 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0075),  Washington,  D.C. 
20503.  Additional  information 
collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  under  Subpart  B.  Such 
requirements  will  be  submitted  to  OMB 
for  approval  prior  to  their 
implementation. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

The  Regulatory  Flexibifity  Act  of  1980 
(5  U.S.C  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 


entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities.  The  number 
of  small  entities  affected  is  unknown; 
but.  the  fact  that  the  positive  effects  will 
be  seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  pubhc  lands  indicates  that  they  will 
net  be  significant. 

These  regulations  do  not  meet  the 
threshold  criteria  of  "Federahsm 
Effects"  as  set  forth  in  Executive  Order 
12612.  Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  pubhc  lands.  Likewise,  these 
regulations  have  no  significant  takings 
implication  relating  to  any  property 
rights  as  outlined  by  Executive  Order 
12630. 

Drafting  Information 

These  regulations  were  drafted  by 
William  Knauer  under  the  guidance  of 
Richard  S.  Pospahala.  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Additional 
guidance  was  provided  by  Thomas  H. 
Boyd.  Alaska  State  Office,  Bureau  of 
Land  Management;  John  Hiscock, 
Alaska  Regional  Office,  National  Park 
Service;  John  Borbridge,  Alaska  Area 
Office,  Bureau  of  Indian  Affairs;  and 
Norman  Howse,  USDA-Forest  Service. 

List  of  Subjects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests,  Pubhc  lands.  Reporting  and 
recordkeeping  requirements,  Wildhfe. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska.  Fish.  Pubhc  lands. 
Reporting  and  recordkeeping 
requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble.  Title  36,  Part  242,  and  Title 
50,  Part  100,  of  the  Code  of  Federal 
Regulations,  are  proposed  to  be 
amended  as  set  forth  below. 


PART 


—SUBSISTENCE 


MANAGEMENT  REGULATIONS  FOR 
FEDERAL  PUBLIC  LANDS  IN  ALASKA 

1 .  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
continues  to  read  as  follows: 

Authority:  16  U  S.C.  3.  472.  551.  668dd. 
3101-3126;  18  U.S  C  3551-3586;  43  U.S.C. 
1733. 

2.  In  Subpart  D  of  36  CFR  part  242 

and  50  CFR  part  100.  §  .25  is 

proposed  to  be  revised  to  read: 

Subpart  D — Subsistence  Taking  of 
Fish  and  Wildlife 


§. 


^5    Subsistence  taking  of  wildlife. 


JMI 


(a)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 
contained  in  this  section. 

ADF&G  means  the  Alaska  Department 
of  Fish  and  Game. 

Aircraft  means  any  kind  of  airplane, 
glider,  or  other  device  used  to  transport 
people  or  equipment  through  the  air, 
excluding  helicopters. 

Airport  means  an  airport  listed  in  the 
Federal  Aviation  Administration, 
Alaska  Airman's  Guide  and  chart 
supplement. 

Animal  means  those  species  with  a 
vertebral  column  (backbone). 

Antler  means  one  or  more  solid,  horn- 
like appendages  protruding  from  the 
head  of  a  caribou,  deer,  or  moose. 

Antlered  means  any  caribou,  deer,  or 
moose  having  at  least  one  visible  antler. 

Antlerless  means  any  caribou,  deer,  or 
moose  not  having  visible  antlers 
attached  to  the  skull. 

Bear  means  black  bear,  or  brown  or 
grizzly  bear. 

Bow  means  a  longbow,  recurve  bow, 
or  compound  bow,  excluding  a 
crossbow,  or  any  bow  equipped  with  a 
mechanical  device  that  holds  arrows  at 
full  draw. 

Broadhead  means  an  arrowhead  that 
is  not  barbed  and  has  two  or  more  steel 
cutting  edges  having  a  minimum  cutting 
diameter  of  not  less  than  seven-eighths 
inch. 

Brow  tine  means  a  tine  on  the  front " 
portion  of  a  moose  antler,  typically 
projecting  forward  from  the  base  of  the 
antler  toward  the  nose. 

Buck  means  any  male  deer. 

Bull  means  any  male  moose,  caribou, 
or  musk  oxen. 

Closed  season  means  the  time  when 
wildhfe  may  not  be  taken. 

Cub  bear  means  a  brown  or  grizzly 
bear  in  its  first  or  second  year  of  hfe,  or 
a  black  bear  (including  cinnamon  and 
blue  phases)  in  its  first  year  of  Ufe. 

Designated  hunter  means  a  Federally 
qualified,  licensed  hunter  who  may  take 
all  or  a  portion  of  another  Federally 


qualified,  licensed  hunter's  harvest 
lirait(s)  only  under  situations  approved 
by  the  Board. 

Edible  meat  means  the  breast  meat  of 
ptarmigan  and  grouse,  and,  those  parts  ' 
of  black  bear,  brovvTi  and  grizzly  bear, 
caribou,  deer,  mountain  goat,  moose, 
musk  oxen,  and  Dall  sheep  that  are 
typically  used  for  human  consumption 
which  are:  The  meat  of  the  ribs,  neck, 
brisket,  front  quarters  as  far  as  the 
juncture  of  the  humerus  and  radius-ulna 
(elbow),  hindquarters  as  far  as  the  distal 
joint  (bottom)  of  the  tibia-fibula  (hock) 
and  that  portion  of  the  animal  between 
the  front  and  hindquarters;  however, 
edible  meat  of  species  listed  above  does 
not  include:  Meat  of  the  head,  meat  that 
has  been  damaged  and  made  inedible  by 
the  method  of  taking,  bones,  sinew,  and 
incidental  meat  reasonably  lost  as  a 
result  of  boning  or  close  trimming  of  the 
bones,  or  viscera. 

Fifty-inch  (50-inch)  moose  means  a 
bull  moose  with  an  antler  spread  of  50 
inches  or  more. 

Full  curl  horn  means  the  horn  of  a 
Dall  sheep  ram;  the  tip  of  which  has 
growrn  through  360  degrees  of  a  circle 
dAcribed  by  the  outer  siuface  of  the 
horn,  as  viewed  from  the  side,  or  that 
both  horns  are  broken,  or  that  the  sheep 
is  at  least  8  years  of  age  as  determined 
by  horn  growth  annuli. 

Furbearer  means  a  beaver,  coyote,    . 
arctic  fox,  red  fox,  lynx,  marten,  mink, 
weasel,  muskrat,  river  (land)  otter,  red 
squirrel,  flying  squirrel,  ground  squirrel, 
marmot,  wolf  or  wolverine. 

Grouse  collectively  refers  to  all 
species  found  in  Alaska,  including 
spruce  grouse,  ruffed  grouse,  blue 
grouse  and  sharp-tailed  grouse. 

Hare  or  hares  collectively  refers  to  all 
species  of  hares  (commonly  called  . 
rabbits)  in  Alaska  and  includes 
snowshoe  hare  and  tundra  hare. 

Har\est  limit  means  the  number  of 
any  one  species  permitted  to  be  taken  by 
any  one  person  in  a  Unit  or  portion  of 
a  Unit  in  which  the  taking  occurs. 

Highway  means  the  driveable  surface 
of  any  constructed  road. 

Household  means  that  group  of 
people  residing  in  the  same  residence. 

Hunting  means  the  taking  of  wildlife     ■ 
within  established  hunting  seasons  with 
archery  equipment  or  firearms,  and  as 
authorized  by  a  required  hunting 
license. 

Marmot  collectively  refers  to  all 
species  of  marmot  that  occur  in  Alaska 
including  the  hoary  marmot,  Alaska 
marmot,  and  the  woodchuck. 

Motorized  vehicle  means  a  motor- 
driven  land,  air  or  water  conveyance. 

Open  season  means  the  time  when 
wildlife  may  be  taken  by  bunting  or 
trapping;  an  open  season  includes  the 


first  and  last  days  of  the  prescribed 
season  period. 

Offer  means  river  or  land  otter  only, 
excluding  sea  otter..        - 

Permit  hunt  means  a  hunt  for  which 
State  or  Federal  permits  are  issued  bv 
registration  or  other  means. 

Poison  means  any  substance  which  is 
toxic,  or  poisonous  upon  contact  or 
ingestion. 

Possession  means  having  direct 
physical  control  of  vdldlife  at  a  given 
time  or  having  both  the  power  and 
intention  to  exercise  dominion  or 
control  of  wildlife  either  directly  or 
through  another  person  or  persons. 

Ptarmigan  collectively  refers  to  all 
species  found  in  Alaska,  including 
white-tailed  ptarmigan,  rock  ptarmigan, 
and  willow  ptarmigan. 

Ram  means  a  male  Dall  sheep. 

Registration  permit  means  a  permit 
which  authorizes  hunting  and  is  issued 
to  a  person  who  agrees  to  the  specified 
hunting  conditions.  Hunting  permitted 
by  a  registration  permit  begins  on  an 
announced  date  and  continues 
throughout  the  open  season,  or  until  the 
season  is  closed  by  Board  action. 
Registration  permits  are  issued  in  the 
order  applications  are  received  and/or 
are  based  on  priorities  as  determined  by 
50  CFR  100.17  and  36  CFR  242.17. 

Sealing  means  placing  a  mark  or  tag 
on  a  portion  of  a  harvested  animal  by  an 
authorized  representative  of  the  ADF&G; 
sealing  includes  collecting  and 
recording  information  about  the 
conditions  under  which  the  animal  was 
harvested,  and  measurements  of  the 
specimen  submitted  for  sealing,  or 
surrendering  a  specific  portion  of  the 
animal  for  biological  information. 

Seven-eighths  curl  horn  means  the 
horn  of  a  male  Dall  sheep,  the  tip  of 
which  has  grown  through  seven-eights 
(315  degrees)  of  a  circle,  described  by 
the  outer  surface  of  the  horn,  as  viewed 
from  the  side,  or  with  both  horns    • 
broken.  - 

Skin,  hide,  pelt  orfu'rmean  any 
tanned  or  untanned  external  covering  of 
an  animal's  body;  excluding  bear.  The 
skin,  hide,  fur  or  pelt  of  a  bear  shall 
mean  the  entire  external  covering  with 
claws  attached. 

Spike-fork  moose  means  a  bull  moose 
wixh  only  one  or  two  tines  on  either 
antler;  male  calves  are  not  spike- fork 
bulls. 

Take  or  Taking  means  to  pursue, 
hunt,  shoot,  trap,  net,  capture,  collect, 
kill,  harm,  or  attempt  to  engage  in  any 
such  conduct. 

Tine  or  antler  point  refers  to  any  point 
on  an  antler,  the  length  of  which  is 
greater  than  its  width  and  is  at  least  one 
inch. 


Transportation  means  to  ship, 
convey,  carry  or  transport  by  any  means 
whatever,  and  deliver  or  receive  for 
such  shipment,  conveyance,  carriage,  or 
transportation. 

Trapping  means  the  taking  of 
furbearers  within  established  trapping 
seasons  and  with  a  required  trapping 
license. 

Unclassified  wildlife  or  unclassified 
species  means  all  species  of  animals  not 
otherwise  classified  by  the  definitions 
herein,  or  regulated  under  other  Federal 
law  as  hsted  in  §  .25(i). 

Ungulate  means  any  species  of  hoofr-ci 
mammal,  including  deer,  caribou, 
moose,  mountain  goat,  Dall  sheep,  and 
musk  oxen. 

Unit  means  one  of  the  26  geographical 
areas  in  the  State  of  Alaska  known  as 
Game  Management  Units,  or  GMU.  and 

collectively  listed  in  §  .25  as 

Units. 

Wildlife  means  any  hare  (rabbit), 
ptarmigan,  grouse,  ungulate,  bear, 
furbearer,  or  unclassified  species  and 
includes  any  part,  product,  egg,  or 
offspring  thereof,  or  carcass  or  part 
thereof. 

(b)  Wildlife  may  be  taken  for 
subsistence  uses  by  any  method,  except 
as  prohibited  below  or  by  other  Feder.al 
statute.  Taking  wildlife  for  subsistence 
uses  by  a  prohibited  method  is  a 
violation  of  this  regulation.  Seasons  are 
closed  unless  opened  by  Federal 
regulation.  Hunting  or  trapping  during  a 
closed  season  or  in  an  area  closed  by 
these  regulations  is  prohibited. 

(1)  Except  for  special  provisions 

found  at  §  .25(k)(l)  through  (26). 

the  following  methods  and  means  of 
taking  wildlife  for  subsistence  uses  are 
prohibited: 

(i)  Shooting  from,  on,  or  across  a 
highway; 

(ii)  Using  anv  poison; 

(iii)  Using  a  helicopter  in  any  manner, 
including  transportation  of  individuals, 
equipment  or  wildlife;  however,  this 
prohibition  does  not  apply  to 
transportation  of  an  individual,  gear,  or 
wildlife  during  an  emergency  rescue 
operation  in  a  life  threatening  situation: 

(iv)  Taking  wildlife  from  a  motorized 
vehicle,  except  from  a  motor-driven  boat 
if  the  motor  has  been  completely  shut 
off,  and  the  boat's  progress  from  the 
motor's  power  has  ceased; 

(v)  Using  a  motorized  vehicle  to  drive, 
herd,  or  molest  wildlife; 

(vi)  Using  or  being  aided  by  use  of  a 
machine  gun,  set  gun,  or  a  shotgun 
larger  than  10  gauge; 

(vii)  Using  a  firearm  other  than  a 
shotgun,  muzzle-loaded  rifle,  rifle  or 
pistol  using  center-firing  cartridges,  for 
the  taking  of  ungulates,  bear,  wolves  or 
wolverine,  except  that — 
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(A)  An  individual  in  f>ossession  of  a 
valid  trapping  license  may  use  a  firearm 
that  shoots  rimfire  cartridges  to  take 
wolves  and  wolverine. 

(B)  A  muzzle-loading  rifle  of  .54- 
caliber  or  larger,  or  a  .45-caliber  muzzle- 
loading  rifle  with  a  250-grain,  or  larger, 
elongated  slug  may  be  used  to  take 
brownn  bear,  black  bear,  moose,  musk 
oxen  and  mountain  goat; 

(viii)  Using  or  being  aided  by  use  of 
a  pit.  fire,  artificial  light,  radio 
communication,  artificial  salt  lick, 
explosive,  barbed  arrow,  bomb,  smoke, 
chemical,  conventional  steel  trap  with  a 
jaw  spread  over  nine  inches,  or  conibear 
style  trap  with  a  jaw  spread  over  1 1 
inches: 

(ix)  Using  a  snare,  except  that  an 
individual  in  possession  of  a  valid 
hunting  license  may  use  snares  to  take 
unclassified  wildlife,  ptarmigan,  grouse, 
or  hares:  and,  individuals  in  possession 
of  a  vahd  trapping  license  may  use 
snares  to  take  furbearers; 

(x)  Using  a  trap  to  take  ungulates  or 
bear: 

(xi)  Using  hooks  to  physically  snag, 
impale  or  otherwise  take  wildlife; 
however,  hooks  may  be  used  as  a  trap 
drag: 

(xii)  Using  a  crossbow  in  any  area 
restricted  to  hunting  by  bow  and  arrow 
only  to  take  ungulates,  bear,  wolf  or 
wolverine; 

(xiii)  Taking  of  ungulates,  bear,  wolf, 
or  wolverine  with  a  bow,  unless  the  bow 
.  is  capable  of  casting  a  7/8  inch  wide 
broadhead-tipped  arrow  at  least  175 
yards  horizontally,  and  the  arrow  and 
broadhead  together  weigh  at  least  one 
ounce  (437.5  grains); 

(xiv)  Using  bait  for  taking  ungulates, 
bear,  wolf,  or  wolverine:  except,  bait 
may  be  used  to  take  wolves  and 
wolverine  with  a  trapping  license,  and. 
bait  may  be  used  to  take  black  bears 
with  a  hunting  license  as  authorized  in 
Unit-specific  regulations  at 

§ .25(k)(l)  through  (26).  Baiting  of 

black  bears  is  subject  to  the  following 
restrictions: 

(A)  No  person  may  establish  a  black 
bear  bait  station  unless  he  or  she  first 
registers  the  site  with  ADF&G; 

(B)  A  person  using  bait  shall  clearly 
mark  the  site  with  a  sign  reading  "black 
bear  bait  station"  that  also  displays  the 
person's  hunting  license  number  and 
ADF&G  assigned  number; 

(C)  Only  biodegradable  materials  may 
be  used  for  bait;  only  the  head,  bones, 
viscera,  or  skin  of  legally  harvested  fish 
and  wildlife  may  be  used  for  bait; 

(D)  No  person  may  use  bait  within 
one-quarter  mile  of  a  publicly 
maintained  road  or  trail; 

(E)  No  person  may  use  bait  within  one 
mile  of  a  house  or  other  permanent 


dwelling,  or  within  one  mile  of  a 
developed  campground,  or  developed 
recreational  facility; 

(F)  A  person  using  bait  shall  remove 
fitter  and  equipment  from  the  bait 
station  site  when  hunting  is  completed; 

(G)  No  person  may  give  or  receive 
remuneration  for  the  use  of  a  bait 
station,  including  barter  or  exchange  of 
goods; 

(H)  No  person  may  have  more  than 
two  bait  stations  with  bait  present  at  any 
one  time; 

(xv)  Taking  swimming  ungulates, 
bear,  wolves  or  wolverine; 

(xvi)  Taking  or  assisting  in  the  taking 
of  ungulates,  bear,  wolves,  wolverine,  or 
other  furbearers  before  3:00  a.m. 
following  the  day  in  which  airborne 
travel  occurred  (except  for  flights  in 
regularly  scheduled  commercial 
aircraft);  however  this  restriction  does 
not  apply  to  subsistence  taking  of  deer; 

(xvii)  Taking  a  bear  cub  or  a  sow 
accompanied  by  cub(s). 

(2)  Wildhfe  taken  in  defense  of  life  or 
property  is  not  a  subsistence  use; 
wildlife  so  taken  is  subject  to  State 
regulations. 

(3)  The  following  methods  and  means 
of  trapping  furbearers,  for  subsistence 
uses  pursuant  to  the  requirements  of  a 
trapping  Ucense  are  prohibited,  in 
addition  to  the  prohibitions  listed  at 

§ .25(b)(1): 

(i)  Disturbing  or  destroying  a  den, 
except  that  any  muskrat  pushup  or 
feeding  house  may  be  disturbed  in  the 
course  of  trapping: 

(ii)  Disturbing  or  destroying  any 
beaver  house; 

(iii)  Taking  beaver  by  any  means  other 
than  a  steel  trap  or  snare,  except  that 
firearms  may  be  used  in  certain  Units 
with  established  seasons  as  identified  in 
Unit-specific  regulations  found  in  this 
subpart; 

(iv)  Taking  otter  with  a  steel  trap 
having  a  jaw  spread  of  less  than  five  and 
seven-eighths  inches  during  any  closed 
mink  and  marten  season  in  the  same 
Unit; 

(v)  Using  a  net.  or  fish  trap  (except  a 
blackfish  or  f>'ke  trap); 

(vi)  Taking  beaver  in  the  Minto  Flats 
Management  Area  with  the  use  of  an 
aircraft  for  ground  transportation,  or  by 
landing  within  one  mile  of  a  beaver  trap 
or  set  used  by  the  transported  person; 

(vii)  Taking  or  assisting  in  the  taking 
of  furbearers  by  firearm  before  3:00  a.m. 
on  the  day  following  the  day  on  which 
airborne  travel  occurred;  however,  this 
does  not  apply  to  a  trapper  using  a 
firearm  to  dispatch  furbearers  caught  in 
a  trap  or  snare; 

-  (c)  Possession  and  Transportation  of 
Wildlife. 

(1)  Except  as  specified  in 
§ .25(c)(3)(ii)or(c)(4).oras 


otherwise  provided,  no  person  may  take 
a  species  of  wildlife  in  any  Unit,  or 
portion  of  a  Unit,  if  that  person's  total 
statewide  take  of  that  species  has 
already  been  obtained  under  Federal 
and  State  regulations  in  other  Units,  or 
portions  of  other  Units. 

(2)  An  animal  taken  under  Federal  or 
State  regulations  by  any  member  of  a 
community  with  an  established 
community  harvest  limit  for  that  species 
counts  toward  the  community  harvest 
limit  for  that  species.  Except  for  wildlife 

taken  pursuant  to  § .6(f)(3),  an 

animal  taken  by  an  individual  as  part  of 
a  community  harvest  limit  counts 
toward  that  individual's  harvest  limit 
for  that  species  taken  under  Federal  or 
State  regulations  for  areas  outside  of  the 
community  harvest  area. 

(3)  Individual  harvest  limits, 
(i)  Harvest  limits  authorized  by 

§ .25  and  bag  limits  established  in 

State  regulations  may  not  be 
accumulated. 

(ii)  Wildlife  taken  by  a  designated 
hunter  for  jmother  person  pursuant  to 

§ .6(f)(2),  counts  toward  the 

individual  harvest  limit  of  the  person 
for  whom  the  wildlife  is  taken. 

(4)  The  harvest  limit  specified  for  a 
trapping  season  for  a  species  and  the 
heirvest  limit  set  for  a  hunting  season  for 
the  same  species  are  separate  and 
distinct.  This  means  that  a  person  who 
has  taken  a  harvest  limit  for  a  particular 
species  under  a  trapping  season  may 
take  additional  animals  under  the 
harvest  limit  specified  for  a  hunting 
season  or  vice  versa. 

(5)  A  browm/grizzly  bear  taken  in  a 
Unit  or  portion  of  a  Unit  having  a 
harvest  limit  of  one  brown/grizzly  bear 
per  year  counts  against  a  one  brown/ 
grizzly  bear  every  four  regulatory  years 
harvest  limit  in  other  Units;  an 
Individual  may  not  take  more  than  one 
brown/grizzly  bear  in  a  regulatory  year. 

(6)  A  narvest  limit  appUes  to  the 
number  of  animals,  that  can  be  taken 
during  a  regulatory  year;  however, 
harvest  limits  for  grouse,  ptarmigan,  and 
caribou  (in  some  Units)  are  regulated  by 
the  number  that  may  be  taken  per  day. 
Harvest  limits  of  grouse  and  ptarmigan 
are  also  regulated  by  the  number  that 
can  be  held  in  possession. 

(7)  Unless  otherwise  provided,  any 
p>erson  who  gives  or  receives  wildlife 
shall  furnish,  upon  a  request  made  by  a 
Federal  or  State  agent,  a  signed 
statement  describing  the  following: 
Names  and  addresses  of  persons  who 
gave  and  received  wildlife,  the  time  and 
place  that  the  wildlife  was  taken,  and 
identification  of  species  transferred. 
Where  a  qualified  subsistence  user  has 
designated  another  qualified  subsistence 
user  to  take  wildlife  on  his  or  her  behalf 


in  accordance  with  § . 


..6,  the 


permit  shall  be  furnished  in  place  of  a 
signed  statement. 

(8)  A  rural  Alaska  resident  who  has 
been  designated  to  take  wildlife  on 
behalf  of  another  rural  Alaska  resident 

in  accordance  with  § .6,  shall 

promptly  deliver  the  wildlife  to  that 
rural  Alaska  resident. 

(9)  No  person  may  possess,  transport, 
give,  receive  or  barter  wildlife  that  was 
taken  in  violation  of  Federal  or  State    ' 
statutes  or  a  regulation  promulgated 
thereunder. 

(10)  Evidence  of  sex  and  identity. 

(i)  If  subsistence  take  of  Dall  sheep  is 
restricted  to  a  ram,  no  person  may 
possess  or  transport  a  harvested  sheep 
unless  both  horns  accompany  the 
animal. 

(ii)  If  the  subsistence  taking  of  an 
ungulate,  except  sheep,  is  restricted  to 
one  sex  in  the  local  area,  no  person  may 
possess  or  transport  the  carcass  of  an 
animal  taken  in  that  area  unless 
sufficient  portions  of  the  external  sex 
■  organs  remain  attached  to  indicate 
conclusively  the  sex  of  the  animal: 

however.  § .25(c){10)(ii)  does  not 

apply  to  the  carcass  of  an  ungulate  tliat  ■ 
has  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  upon  arrival  at  the  . 
location  where  it  is  to  be  consumed. 

(iii)  If  a  moose  harvest  limit  includes 
an  antler  size  or  configuration 
restriction,  no  person  may  possess  or 
transport  the  moose  carcass  or  its  parts 
unless  both  antlers  accompany  the 
carcass  or  its  parts.  A  person  possessing 
a  set  of  antlers  with  less  than  the 
required  number  of  brow  tines  on  one 
antler  shall  leave  the  antlers  naturally 
attached  to  the  unbroken,  uncut  skull 

plate;  however,  § .25(c)(10)(iii) 

does  not  apply  to  a  moose  carcass  or  its 
parts  that  have  been  butchered  and 
placed  in  storage  or  otherwise  prepared 
for  consumption  after  arrival  at  the 
place  where  it  is  to  be  stored  or 
consumed. 

(d)  A  person  who  takes  an  animal  that 
has  been  marked  or  tagged  for  scientific 
studies  must,  within  a  reasonable  time. 
notify  the  ADF&G  or  the  agency 
identified  on  the  collar  or  marker,  when 
and  where  the  animal  was  taken.  Any 
ear  tag,  collar,  radio,  tattoo,  or  other 
identification  must  be  retained  with  the 
hide  until  it  is  sealed,  ifsealing  is 
required;  in  all  cases,  any  identification 
equipment  must  be  returned  to  the 
ADF&G  or  to  an  agency  identified  on 
such  equipment. 

(e)  Sealing  of  bear  skins  and.skulls.    - 
(1)  Sealing  requirements  for  bear  shall 

apply  to  brown  bears  taken  in  all  Units, 
except  as  specified  below,  and  black 


bears  of  all  color  phases  taken  in  Units 
l-€,  11-14.  16.  and  20. 

(2)  No  person  may  possess  or 
transport  from  Alaska,  the  untanned 
skin  or  skull  of  a  bear  unless  the  skin 
and  skull  have  been  sealed  by  an 
authorized  representative  of  ADF&G  in 
accordance  with  State  or  Federal 
regulations,  except  that  the  skin  and 
skull  of  a  brown  bear  taken  under  a 
registration  permit  in  the  Western 
Alaska  Brown  Bear  Management  Area, 
the  Northwest  Alaska  Brown  Bear 
Management  .'Vrea,  Unit  5,  or  Unit  9(B) 
need  not  be  sealed  unless  removed  ft-om 
the  area. 

(3)  A  person  who  possesses  a  bear 
shall  keep  the  skin  and  skull  together 
until  a  representative  of  the  ADF&G  has 
removed  a  rudimentary  premolar  tooth 
from  the  skull  and  sealed  both  the  skull 
and  the  skin;  however,  this  provision 
shall  not  apply  to  brown  bears  taken 
within  the  Western  Alaska  Brown  Bear 
Management  Area,  the  Northwest 
Alaska  Brown  Bear  Management  Area, 
Unit  5,  or  Unit  9(B)  which  are  not 
removed  from  the  Management  Area  or 
Unit. 

(i)  In  areas  where  sealing  is  required 
by  Federal  regulations,  no  person  may 
possess  or  transport  the  hide  of  a  bear 
which  does  not  have  the  penis  sheath  or 
vaginal  orifice  naturally  attached  to 
indicate  conclusively  the  sex  of  the 
bear. 

(ii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Western  Alaska  BrowTi  Bear 
Management  Area  is  removed  from  the 
area,  it  must  first  be  sealed  by  an 
ADF&G  representative  in  Bethel. 
Dillingham,  or  McGrath;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(iii)  If  the  skiaor  skull  of  a  bear  taken 
in  the  Northwestern  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
area,  it  must  first  be  sealed  by  an 
ADF&G  representative  in  Barrow. 
Fairbanks,  Galena,  or  Kotzebue;  at  the 
time  oT  sealing,  the  ADF&G 
representative  shall  remove  and  retain 
the  sVin  of  the  skull  and  front  claws  of 
the  bear. 

(iv)  If  the  skin  or  skull  of  a  bear  taken 
in  Unit  5  is  removed  from  the  area,  it 
must  first  be  sealed  by  an  ADF&G 
representative  in  Yakutat;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(v)  If  the  skin  or  skull  of  a  bear  taken 
in  Unit  9(B)  is  removed  from  the  area, 
it  must  first  be  sealed  by  an  ADF&G 
representative  in  Port  Alsworth  or  King 
Salmon;  at  the  time  of  sealing,  the 
ADF&G  representative  shall  remove  and 


retain  the  skin  of  the  skull  and  front 
claws  of  the  bear 

(4)  No  person  may  falsify  any 
information  required  on  the  sealing 
certificate  or  temporary  sealing  form 
provided  by  the  ADF&G  in  accordance 
with  State  regulations. 

(f)  Sealing  of  beaver  lynx,  marten, 
otter,  wolf,  and  wolverine.  No  person 
may  possess  or  transport  from  Alaska 
the  untanned  skin  of  a  marten  taken  in 
Units  1-5,  7,  13(E),  and  14-16  or  the 
untanned  skin  of  a  beaver.  Ivtix.  otter, 
wolf,  or  wolverine,  vvhether  taken  inside 
or  outside  the  state,  unless  the  skin  has 
been  sealed  by  an  authorized 
representative  of  ADF&G  in  accordance 
with  State  regulations. 

(g)  A  person  who  takes  a  species 

listed  in  § .25(f)  but  who  is 

unable  to  present  the  skin  in  person, 
must  complete  and  sign  a  temporar\' 
sealing  form  and  ensure  that  the 
completed  temporary  sealing  form  and 
skin  are  presented  t(i  aa  authorized 
representative  of  ADF&G  for  sealing 
consistent  with  requirements  listed  in 
§ .25(f). 

(h)  Utilization  of  Wildhfe. 

(1)  No  person  may  use  wildlife  as 
food  for  a  dog  or  furbearer,  or  as  bait, 
except  for  tlie  following: 

(i)  The  hide.  skin,  viscera,  head,  or 
bones  of  wildlife: 

(ii)  The  skinned  carcass  of  a  furbearer; 

(iii)  Squirrels,  hares  (rabbits),  grouse 
and  ptarmigan;  however,  the  breast  meal 
of  grouse  and  ptarmigan  may  not  be 
used  as  animal  food  or  bait: 

(iv)  Unclassified  wildlife. 

(2)  A  person  taking  wildlife  for 
subsistence  shall  salvage  the  following 
parts  for  human  use: 

(i)  The  hide  of  a  wolf,  wolverine, 
coyote,  fox,  l}Tix.  marten,  mink,  weasel 
or  otter:  . 

(ii)  The  hide  and  edible  meat  of  a 
brown  bear,  except  that  the  hide  of 
brovm  bears  taken  in  the  Western  and 
Northwestern  Alaska  Brown  Bear 
Management  Areas  and  Units  5  and  9(B) 
need  not  be  salvaged; 

(iii)  The  hide  and  edible  meat  of  a 
black  bear: 

(iv)  The  hide  or  meat  of  squirrels, 
hares  (rabbits),  marmots,  beaver, 
muskrats,  or  unclassified  wildlife. 

(3)  Failure  to  salvage  edible  meat  of 
ungulates,  bear,  or  grouse  and  ptarmigan 
is  prohibited. 

(4)  Failure  to  salvage  the  edible  meat 
may  not  be  a  violation  if  such  failure  is 
caused  by  circumstances  beyond  the 
control  of  a  person,  including  theft  of 
the  harvested  wildlife,  unanticipated 
weather  conditions,  or  unavoidable  loss 
to  another  animal. 

(i)  The  regulations  found  in 
§ .25  do  not  apply  to  the 
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subsistence  taking  and  use  of  wildlife 
regulated  pursuant  to  the  Fur  Seal  Act 
of  1966  (80  Stat.  927.  16  U.S.C.  1187). 
the  Endangered  Species  Act  of  1973  (87 
Stat.  884,  16  U.S.C.  1531-1543),  the 
Marine  Mammal  I'rotection  Act  of  1972 
(86  Stat.  1027;  16  U.S.C.  1361-1407), 
and  the  Migratory  Bird  Treaty  Act  (40 
Stat.  755;  16  U.S'C.  703-711),  or  any 
amendments  to  these  Acts.  The  taking 
and  use  of  wildlife,  covered  by  these 
Acts,  will  conform  to  the  specific 
provisions  contained  in  these  Acts,  as 
amended,  and  any  implementing 
regulations. 

(j)  Rural  residents,  non-rural 
residents,  and  nonresidents  not 
specifically  prohibited  by  Federal 
regulations  from  hunting  or  trapping  on 
public  lands  in  an  area,  may  hunt  or 
trap  on  public  lands  in  accordance  with 
the  appropriate  State  regulations. 

(k)  Unit  Regulations.  Subsistence 
taking  of  unclassified  wildlife,  all 
squirrel  species,  and  marmots  is 
allowed  in  all  Units,  without  harvest 
limits,  for  the  period  of  July  1-June  30.- 
Subsistence  taking  of  wildlife  outside 
established  Unit  seasons,  or  in  excess  of 
the  established  Unit  harvest  limits,  is 
prohibited  unless  otherwise  modified  by 
subsequent  regulation.  Taking  of 
wildlife  under  State  regulations  on 
public  lands  is  permitted,  except  as 
otherwise  restricted  at 

§ .25(k)(l)  through  (26). 

Additional  Unit-specific  restrictions  or 
allowances  for  subsistence  taking  of 
wildlife  are  identified  at 
§ .25(k)  fl)  dirough  (26). 

(1)  Unit  1.  Unit  1  consists  of  all 
mainland  drainages  from  Dixon 
Entrance  to  Cape  Fairweather,  and  those 
islands  east  of  the  center  line  of 
Clarence  Strait  from  Dixon  Entrance  to 
Caamano  Point,  and  all  islands  in 
Stephe.ns  Passage  and  L>Tin  Canal  north 
of  Taku  Inlet: 


(i)  Unit  1(A)  consists  of  all  drainages 
south  of  the  latitude  of  Lemesurier  Point 
including  all  drainages  into  Behm 
Canal,  excluding  all  drainages  of  Ernest 
Sound; 

(ii)  Unit  1(B)  consists  of  all  drainages 
between  the  latitude  of  Lemesurier 
Point  and  the  latitude  of  Cape  Fanshaw 
including  all  drainages  of  Ernest  Sound 
and  Farragut  Bay,  and  including  the 
islands  east  of  the  center  lines  of 
Frederick  Sound,  Dry  Strait  (between 
Sergief  and  Kadin  Islands),  Eastern 
Passage,  Blake  Channel  (excluding 
Blake  Island),  Ernest  Sound  and  Seward 
Passage; 

(iii)  Unit  1<C)  consists  of  that  portion 
of  Unit  1  draining  into  Stephens  Passage 
and  Lynn  Canal  north  of  Cape  Fanshaw 
and  south  of  the  latitude  of  Eldred  Rock 
including  Bemers  Bay.  SuUivan  Island, 
and  all  mainland  portions  north  of 
Chichagof  Island  and  south  of  the 
latitude  of  Eldred  Rock,  excluding 
drainages  into  Farragut  Bay; 

(iv)  Unit  1(D)  consists  of  that  portion 
of  Unit  1  north  of  the  latitude  of  Eldred 
Rock,  excluding  Sullivan  Island  and  the 
drainages  of  Berners  Bay; 

(v)  In  the  foUovdng  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses; 

(B)  Unit  1(A)— in  the  Hyder  area,  the 
Salmon  River  drainage  downstream 
from  the  Riverside  Mine,  excluding  the 
Thumb  Creek  drainage,  is  closed  to  the 
taking  of  bear; 

(C)  Unit  1(B)— the  Anan  Creek 
drainage  is  closed  to  the  taking  of  black 
bear; 

(D)  Unit  1(C): 

(1)  The  area  within  one-fourth  mile  of 
Mendenhall  Lake,  the  U.S.  Forest 
Service  Mendenhall  Glacier  Visitor's 
Center,  and  the  Center's  parking  area,  is 
closed  to  hunting; 


(2)  the  area  of  Mt.  BuUard  bounded 
by  the  Mendenhall  Glacier.  Nugget 
Creek  from  its  mouth  to  its  confluence 
with  Goat  Creek,  and  a  line  from  the 
mouth  of  Goat  Creek  north  to  the 
Mendenhall  Glacier,  is  closed  to  the 
taking  of  mountain  goat; 

(vi)  In  Unit  1(C),  Juneau  area,  the 
trapping  of  furbearers  for  subsistence 
uses  is  prohibited  on  the  following 
public  lands: 

(A)  A  strip  within  one-quarter  mile  of 
the  mainland  coast  between  the  end  of 
Thane  Road  and  the  end  of  Glacier 
Highway  at  Echo  Cove; 

(B)  That  area  of  the  Mendenhall 
Valley  bounded  on  the  south  by  the 
Glacier  Highway,  on  the  west  by  the 
Mendenhall  Loop  Road  and  Montana 
Creek  Road  and  Spur  Road  to 
Mendenhall  Lake,  on  the  north  by 
Mendenhall  Lake,  and  on  the  east  by  the 
Mendenhall  Loop  Road  and  Forest 
Service  Glacier  Spur  Road  to  the  Forest 
Service  Visitor  Center; 

(C)  That  area  within  the  U.S.  Forest 
Ser\'ice  Mendenhall  Glacier  Recreation 
Area; 

(D)  A  strip  within  one-quarter  mile  of 
the  following  trails  as  designated  on 
U.S.  Geological  Survey  maps:  Herbert 
Glacier  Trail.  Windfall  Lake  Trail. 
Peterson  Lake  Trail.  Spaulding 
Meadows  Trail  (including  the  loop 
trail).  Nugget  Creek  Trail,  Outer  Point 
Trail.  F)an  Moller  Trail,  Perseverance 
Trail,  Granite  Creek  Trail,  Mt.  Roberts 
Trail  and  Nelson  Water  Supply  Trail, 
Sheep  Creek  Trail,  and  Point  Bishop 
Trail. 

(vii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  in  Units  1(A).  1(B).  and  1(D) 
between  April  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled. 


Harvest  limits 


HUNTING 

BLACK  BEAR: 

2  t)ears.  no  mofe  than  one  may  tte  a  blue  or  glacier  bear 

BROWN  BEAR: 

1  tsear  every  (our  regulatory  years  by  State  registration  permit  only 


DEER: 

Unit  1(A)— 4  antlered  deer .„ 

Unit  1(B)— 2  antlered  deer :„ .« 

Unit  1(C) — 4  deer;  however,  antlerless  deer  may  be  talon  only  from  Sept.  15 — Dec.  31 ;... 

GOAT: 

Unit  1(A) — Revillagigedo  Island  only ;. 

Unit  1  (B) — ttiat  portion  noith  of  the  Bradfield  Canal  and  the  North  Fork  of  the  Bradfieia  River.  1  goat  by  State  reg- 
istration permit  only;  that  portion  between  LeConte  Bay  and  the  North  Fork  of  Bradfield  River/Canal  will  require  a 
Federal  registration  permit  for  the  taking  of  a  second  goat;  the  taking  of  kids  or  nannies  accompanied  by  kids  is 
prohit)ited. 

Unit  1(A)  and  Unit  i(B) — Remainder — 2  goats  by  State  registration  permit  only  

Unit  1(C)— ttiat  portion  draining  into  Lynn  Canal  and  Stephens  Passage  tjetween  Antler  River  and  Eagle  Glacier 
and  River — 1  goat  t)y  State  registration  permit  only. 


Open  season 


Sept.  1— June  30. 

Sept.  15— Dec.  3T. 
Mar.  15— May  31. 

Aug.  1— Dec  3i. 
Aug.  1— Dec.  31. 
Aug.  1— Dec.  3i. 

No  open  season. 
Aug.  1— Dec.  31. 


Aug.  1— Dec.  31. 
Oct.  1— Nov.  30. 


Harvest  limits 


Unit  1{C>— that  portion  draining  into  Stephens  Passage  and  Taku  Inlet  between  Eagle  Glacier  and  River  and  Taku 

Glacier,  and  all  drainages  of  the  Chilkat  Range  south  of  the  Endicott  River. 

Remainder  of  Unit  1(C)— 1  goat  by  State  registration  pemit  only  

Unit  1(D)— that  portion  lying  north  of  the  Katzehin  River  and  northeast  of  the  Haines  l^hwav— 1  OMt  b^^ 

istratkm  permit  only.                                                                                                 =       /       a        j              » 
Unit  1(D)— that  portion  lying  between  taiya  Intet  and  River  and  the  White  Pass  and  Yukon  Railroad  - 
Remainder  of  Unit  1  (D)—1  goat  by  State  registration  permit  only    . 
MOOSE:  •• 

Unit  1(A>— 1  antlered  bull -. ;. 

Unit  1(B)— south  and  east  of  LeConte  Bay  and  Glacier— i  antiered  bull  with  spike^fofkors^inch  antlers  or  3  o^ 
more  brow  tines  on  either  antler,  by  Federal  registration  perniit  only.  Public  lands  within  the  Stikine  River  drain- 
age are  ctosed  to  the  taking  of  moose,  except  in  accordance  with  these  regulations  by  qualified  rural  residents 
during  seasons  identified  atx)ve. 

Remainder  of  Unit  1(B)  _ 

Unit  l(C>— exckjding  drainages  of  Berners  Bay— l  antlered  biiM  by  State  registration  pemit  only 

Unit  1(D) -. : 

COYOTE:  '. : 

2  coyotes "..: 

FOX.  RED  (including  Cfoss,  Black,  and  Silver  Phases):  

2  foxes _> 

HARE  (Srx>wshoe  and  Tundra): " 

5  hares  per  day > 

LYNX: .•••-.■.— , 

2  lynx _..:... .  . 

WOLF:  .  ,-       • 

5  wolves ,. '.    .    ".         -    ■  ' 

WOLVERINE:  -r-^-^ ■.■■■■: 

1  wolverine , 

GROUSE  (Spfuce.  Blue.  Ruffed,  and  Sharp-tailed): ■•-•••••••.■ 

5  per  day,  10  in  possession .^ 

PTARMIGAN  (Rock.  WiUow,  and  White-tailed): ~ 

20  per  day,  40  in  possession ; - 


Open  season 


TRAPPING 


BEAVER:  -.     - 

Unit  1  (A).  (B),  and  (C)— No  limit 

COYOTE: 

No  limit 

FOX.  RED  (indoding  Cross.  Black,  and  Silver  Phases): 

No  limit 

LYNX: 

No  limit . 

MARTEN: 

No  limit 

MINK  AND  WEASEL 

No  limit , 

MUSKRAT: 

No  limit ..„.. 

OTTER: 

No  limit 

WOLF: 

No  Nmit  

WOLVERINE:  - 

No  limit - 


No  open  season. 

Aug.  1— Nov.  30. 
Sept.  15— Nov.  30. 

No  open  season. 
Aug.  1— Dec.  31. 

Sept.  15— Oct  15 
Sept.  15— Oct.  15 


No  open  season. 
Sept.  15— Oct.  15 
No  open  season 

Sept.  1— Apr.  30. 

Nov.  1— Feb.  15 

Sept.  1— Apr.  30 

Dec.  1— Feb.  15. 

Aug.  1 — Apr.  30. 

Nov.  10— Feb.  15 

Aug.  1 — May  15. 

Aug.  1— May  15. 

Dec.  1— May  15. 
Dec.  1— Feb.  15. 
Dec.  1— Feb.  15.  . 
Dec.  1— Feb.  15. 
Dec.  1— Feb.  15. 
Dec.  1— Feb.  15. 
Dec.  1— Feb.  15. 
Dec.  1— Feb.  15. 
Nov.  10 — Apr.  30. 
Nov.  10— Apr.  30. 


(2)  Unit  2.  Unit  2  consists  of  Prince  of  Wales  Island  and  all  islands  west  of  the  center  lines  of  Clarence  Strait 
and  Kashevarof  Passage,  south  and  east  of  the  center  lines  of  Sumner  Strait,  and  east  of  the  longitude  of  the  western 
most  point  on  Warren  Island.  ° 

(i)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black  bear  between  April  15  and  June  15; 

(?)  ,S°*^^  ^fy  "°*  ^  ^^^  '°  *^^®  ungulates,  bear,  wolves,  or  wolverine,  e.xcept  for  persons  certified  as  disabled 
(u)  (Reserved!. 


Harvest  limits 

HUNTING 
BUCK  BEAR: 

2  t>ears,  no  more  ttian  one  may  be  a  blue  or  glacier  t»ear  

DEER: 

4  antiered  deer .-. 

COYOTE: 

2  coyotes 

FOX.  RED  (including  Cross.  Black,  and  Silver  Phases): 

2  foxes 


Open  season 
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Sept.  i^une  30. 
Aug.  1-Oec.  31. 
Sept.  1-Apr.  30. 
Nov.  1-Feb.  15. 
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Harvest  limits 

HARE  (SfXJwshoe  and  Tundra): 

5  hares  per  day 

LYNX: 

2  lynx '. ...... 

WOLF: 

5  wolves  ..". ; .-. 

WOLVERINE: 

1  wolverine- 

GROUSE  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

5  per  day,  10  in  possession : 

PTARMIGAN  (Rock.  Willow,  and  White-tailed): 

20  per  day.  40  in  possession 

TRAPPING 
BEAVER: 

No  limit  ..: _.. 

COYOTE: 

No  limit ; 

FOX,  RED  (including  Cross,  Black,  and  Silver  Phases): 

No  limit  

LYNX: 

No  limit  :. 

MARTEN: 

No  limit 

MINK  AND  WEASEL 

No  limit  ; .........^ 

MUSKRAT: 

No  limit  _ 

OTTER: 

No  limit  „.. 

WOLF: 

No  limit „ 

WOLVERINE: 

No  limit  ._ 


Open  season 


Sept.  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  I-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 

Dec.  1-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Apr.  30. 
Nov.  10-Apf.  30. 


(3)  Unit  3. 

(i)  Unit  3  consists  of  all  islands  west 
of  Unit  1(B).  north  of  Unit  2.  south  of 
the  center  line  of  Frederick  Sound,  and 
east  of  the  center  Une  of  Chatham  Strait 
including  Coronation.  Kuiu.  Kupreanof. 
Mitkof.  Zarembo,  Kashevarof, 
Woronkofski,  Etolin,  Wrangell,  and  Deer 
.Islands; 

(ii)  In  the  follouring  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 


(A)  In  the  Petersburg  vicinity,  a  strip 
one-fourth  mile  wide  on  each  side  of  the 
Mitkof  Highway  from  Milepost  0  tq 
Crystal  Lake  campground  is  closed  to 
the  taking  of  ungulates,  bear,  wolves 
and  wolverine; 

(B)  The  Petersburg  Creek  drainage  on 
Kupreanof  Island  is  closed  to  the  taking 
of  black  bears; 

(C)  Blind  Slough  draining  into 
Wrangell  Narrows  and  a  strip  one-fourth 
mile  wide  on  each  side  of  Blind  Slough. 


from  the  hunting  closure  markers  at  the 
southernmost  portion  of  Blind  Island  to 
the  hunting  closure  markers  one  mile 
south  of  the  Blind  Slough  bridge,  are 
closed  to  all  hunting. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15;- 

(B)  Boats  may  not  be  used  to  take  ~ 
ungulates,  bear,  wplves.  or  wolverine, 
except  for  persons  certified  as  disabled. 


Harvest  limits 


HUNTING 
BLACK  BEAR: 

2  t>ears.  no  more  than  one  may  be  a  blue  or  glacier  bear „ ,.... 

DEER: 

Unit  3 — Mitkol  Island,  Woewodski  Island,  ButtenA/orth  Islands,  and  that  portion  of  Kupreanof  Island  which  includes 
Lindenburg  Peninsula  east  of  the  Portage  Bay/Duncan  Canal  Portage— 1  antlered  deer  by  State  registration  per- 
mit only,  however,  the  city  limits  of  Petersburg  and  Kupreanof  are  closed  to  hunting. 

Remainder  of  Unit  3 — 2  antlered  deer : 

MOOSE: 

Unit  3 — Mitkof  and  Wrangell  Islands— 1  antlered  bull  with  spike-fork  or  50-inch  antlers  or  3  or  more-brow  tines  on 
eittier  antler  t)y  State  registration  permit  only. 

Remainder  of  Unit  3 .........' ;... 

COYOTE:  _ 

2  coyotes '. ; ; 

FOX.  RED  (including  Cross,  Black,  and  Silver  Phases):  .  ,, 

2  foxes : .■■... ; 

HARE  (Srxwshoe  and  Tundra): 

5  hares  per  day -.../..... ; '. 

LYNX: 

2  lynx  '.. ;...„.; 


Open  season 


Sept.  1-June  30. 
Oct.  15-Oct.  31. 

Aug.  1-Nov.  30. 
Oct.  1-0c1.  15. 
No  open  season. 
Sept.  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept.  1-Apr.  30. 
Dec.  1-Feb.  15. 


Harvest  limits 


WOLF: 

5  wolves ...'. ..„.. 

WOLVERINE:                             .     "  -                 '      " 
1  wolverine 

GROUSE  (Spnjce,  Blue,  Ruffed,  and  Sharp-tailed): 
5  per  day,  10  in  possession 

PTARMIGAN  (Rock,  Willow,  and  White-tailed): 
20  per  day,  40  in  possession ....- 


BEAVER: 

Unit  3— Mitkof  Island—No  limit ;. 

Unit  3 — except  Mitkof  Js)and^-No  limit 

COYOTE:  .  ;..-  ..    -        .      -       .  .        ' 

No  limit ; 

FOX,  RED  (including  Cross,  Black,  and  Silver  Phases): 

No  limit  

LYNX: 

No  limit  .' 

MARTEN: 

No  limit  ..'. „...".........-„;        - 

MINK  AND  WEASEL:  -      -     .     '""" " 

No  limit  .„., . . 

MUSKRAT;  .................. 

No  limit 

OTTER:  '  •  - 

No  limit '.: 

WOLF:  •*  .        ' 

No  limit r.. 

WOLVERINE:  .    '      .. 

No  limit „ 


TRAPPING 


Open  season 


Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 

Dec.  1-Apr.  15. 
Dec.  1-May  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Nov.  10-Apr  30. 

Nov.  10-Apr.  30. 


(4)  Unit  4. 

(i)  Unit  4  consists  of  all  islands  south 
and  west  of  Unit  1(C)  and  north  of  Unit 
3  including  Admiralty.  Baranof. 
Chichagof.  Yakobi.  Inian.  Lemesurier, 
and  Pleasant  Islands; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Seymour  Canal  Closed  Area 
(Admiralty  Island)  including  all 
drainages  into  northwestern  Seymour 
Canal  between  Staunch  Point  and  the 
southernmost  tip  of  the  unnamed 
peninsula  separating  Swan  Cove  and 
King  Salmon  Bay  including  Swan  and 


Windfall  Islands,  is  closed  to  the  taking 
of  bears; 

(B)  The  Salt  Lake  Bay  Closed  Area 
(Admiralty  Island)  including  all  lands 
within  one-fourth  mile  of  Salt  Lake 
above  Klutchman  Rock  at  the  head  of 
Mitchell  Bay,  is  closed  to  the  taking  of 
bears; 

(C)  Port  Althorp  (Chichagof  Island), 
that  area  within  the  Port  Althorp 
watershed  south  of  a  line  from  Point 
Lucan  to  Sah  Chuck  Point  (Trap  Rock), 
is  closed  to  the  taking  of  brown  bears; 

(D)  Mortheast  Chichagof  Controlled 
Use  Area  (NECCUA)  consisting  of  all 
portions  of  Unit  4  on  Chichagof  Island 


north  of  Tenakee  Inlet  and  east  of  the 
drainage  divide  from  the  northwest 
point  of  Gull  Cove  to  Port  Frederick 
Portage,  including  all  drainages  into 
Port  Frederick  and  Mud  Bay.  is  closed 
to  the  use  of  any  motorized  land  vehicle 
for  brown  bear  hunting,  or  for  the  taking 
of  marten,  mink,  or  weasel. 

(iii)  Unit-specific  regulations; 

(A)  Boats  may  not  be  used  to  take 
bear,  wolves,  or  wolverine,  except  for 
persons  certified  as  disabled. 

(B)  [Reserved]. 


Harvest  limits 


HUNTING 

BROWN  BEAR;  -   "        "  • 

Unit  4— ChkJhagof  Island  south  and  west  of  a  line  thai  follows  the  crest  of  the  island  from  Rock  Poinf  (58=  N  lat 
136»  21'  W.  long.),  to  Rodgers  P^oint  (57°  35'  N.  lat.,  135=  33'  W.  long.)  including  Yakobi  and  other  adjacent  is- 
lands; Baranof  Island  south  and  west  of  a  line  which  follows  the  crest  of  the  island  from  Nismeni  Point  (57=  34' 
N.  lat.,  135°  25'  W.  long.),  to  the  entrance-of  Gut  Bay  (56°  44'  N.  lat.  134=  38'  W.  long.)  including  the  drainages 
into  Gut  Bay  and  including  Kruzof  and  other  adjacent  islands— 1  t>ear  every  four  regulatory  years  by  State  reg- 
istration permit  only.  . 

Unit  4— that  portion  in  the  Northeast  Chichagof  Controlled  Use  Area— 1  bear  every  four  regulatory  years  by  State 

registration  permit  only. 
Remainder  of  Unit  4—1  bear  every  four  regulatory  years  by  State  registration  permit  only 

DEER:  .  -  ' 

6  deer;  however,  antlerless  deer' may  be  taken  only  from  Sept.  i5-^an  31 

GOAT.  _  .  ■-         ■■ -•-•—••" •; ; 

1  goat  by  State  registration  permit  only ,„ '  ' 

COYOTE:        "  '.-         "- ''"' ' "■■■ " 

2  coyotes -. ,.; '. .....'. 

FOX.  RED  (including  Cross,  Black,  and  Silver  Ptiases): ' 

2  foxes , „  , 


Open  season 


Sept.  15-Dec.  Si. 
Mar.  15-Ma/  31. 


Mar.  15-May  20. 

Sept.  15-5— Dfec.  31. 
Mar.  15-May  20. 

Aug.  1-Jan.  3i. 

Aug.  1-Dec.  31 

Sept.  1-Apr.  30! 

Nov.  1-Feb.  15. 
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Harvest  (inrvts 


HARE  (Snowshoe  and  Tundra): 

5  hares  per  day 

LYNX: 

2  lyr« 

WOLF: 

3  W0VV6S  —...— _...—.-.. ^— *—«■»>.« 

WOLVERINE: 

GROUSE  (Spruce,  Blue.  Ruffed,  and  Sharp-tailed): 
5  per  day,  10  in  possession 

PTARMIGAN  (Rock,  Willow,  and  White-tatted): 
20  per  day.  40  in  possession 


TRAPPING 

BEAVER: 

Unit  4 — ^ttiat  portion  east  of  Chatham  Strait — No  limit 

Remainder  ol  Unit  4 
COYOTE: 

No  limil 


FOX,  RED  (including  Cross,  Blaci(,  and  Silver  Phases): 

NoKmil 
LYNX: 

No  lirr*  . 

MARTEN: 

Unit  4— Chichagol  Island 

Remainder  of  Unit  4 — f^  limit 
MINK  AND  WEASEL: 

Unit  4 — Chichagof  Islarx)  

Reminder  ot  Unit  4 — No  limil 
MUSK  RAT: 

No  limit  ... 
OTTER: 

No  limit  ... 
WOLF: 

No  limit  ... 
WOLVERINE: 

Nolrnt  „. 


Open  season 


Sept.  1-Apr.  30. 
Dec.  t-Fdt  15. 
Aug.  t-Apr.  3a 
Nw.  10-feb.  T5. 
Aug.  1-May  15. 
Aug.  I-May  15. 

Dec.  1— May  15. 
No  open  season. 

Dec.  1-Feb.  15. 

0«a  l^eb.  15. 

Dec.  t-Feb.  15. 

No  open  seasoa 
Dec.  1-Feb.  15. 

No  open  season. 
Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Now.  10-Apf.  aa 

Nov.  10-Apr.  3a 


(5)  Unit  5. 

fi)  Unit  5  consists  of  all  Gulf  of  Alaska 
drainages  and  islands  between  Cape 
Fairweather  and  the  center  line  of  Icy 
Bay,  including  the  Cuyot  Hills; 

(A)  Unit  5(A)  consists  of  all  drainages 
east  of  Yakutat  Bay,  Disencbantment 
Hay,  and  the  eastern  edge  of  Hubbard 
Glacier,  and  includes  the  islands  of 
Yakutat  and  Disenchantment  Bays; 

(B)  Unit  5{B)  consists  of  the  remainder 
of  Unit  5: 


(ii)  Public  kinds  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses. 

(iii)  Unit-specilic  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  )une  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled. 

(C)  Unit  5  is  open  to  brown  bear 
hunting  by  Federal  registration  permit 
in  lieu  of  a  State  metal  locking  tag;  no 
State  metal  locking  tag  is  required  for 
taking  a  brown  bear  in  Unit  5,  provided 


that  tbe  hunter  has  obtained  a  Federal 
registration  perinit  prior  to  bimting. 
(D)  The  taxing  by  residents  of  Unit 
5(A)  of  up  to  10  moose  per  regulatory 
year  in  Unit  5(A),  except  Nunatak 
Bench,  is  allowed  for  ceremonial 
potlatches  and  other  ceremonial  uses, 
under  the  terms  of  a  Federal  registration 
permit.  Moose  may  be  taken  from 
August  1  through  December  31.  Permits 
will  be  issued  to  individuals  only  at  the 
request  of  a  local  organization.  This  10 
moose  limit  is  not  cumulative  with  any 
potlatch  moose  permitted  by  the  State. 


Harvest  limits 


HUNTING 

BUCK  BEAR: 

2  bears,  no  more  than  one  may  be  a  blue  of  gtec»er  tjear 

BROWN  BEAR: 

1  bear  by  Federal  registration  permit  only 

DEER: 

Unit  5(A)— 1  buck  _ 

Unit  5(B) _ 


GOAT: 

1  goat  by  State  registration  permit  only ,.. 

MOOSE: 

Unit  5(A),  except  Nunatak  Bench— 1  antlered  bull  by  State  registration  permit  only.  The  season  will  be  closed  when 
60  antlered  txiBs  have  been  taken  from  the  Unit  The  season  will  t>e  ctosed  In  that  portion  wesi  of  the  Dangerous 
River  when  30  antlered  bulls  have  been  taken  in  that  area.  From  Oct.  l5-Oct  21 ,  public  lands  wiM  be  ckjsed  to 
taking  o<  moose,  except  by  oiral  Alaska  residents  of  Unit  5(A). 


Open  season 


Sept  1-June  30. 

Sept.  1-May  31. 

Nov.  1-Nov.  30. 
No  open  seasoa 

Aug.  1-Dec.  31 

Oct  15-Nov.  15. 


Harvest  limits 


Unit  5(B)— 1  antlered  bull  by  State  registration  permit  only.  The  season  will  be  closed  when  25  antlered  bulls  have 
been  taken  from  the  entirety  of  Unit  5(B). 
COYOTE: 

2  coyotes ,........;..;^. : „.-.............: 

FOX,  RED  (including  Cross,  Black  and  Silver  Phases):  . 

2  foxes : ....„ , 

HARE  (Srxjwshoe  and  Tundra):- 

5  hares  per  day „. - 

LYNX:  •  -  •  

2  lynx _.......,... , ; :. ..1. „ 

WOLF:  -        ^^  .       -:...•.     ;, 

5  wolves "... .1. 

WOLVERINE: 

1  wolverine ; „ 

GROUSE  (Spaice,  Blue,  Ruffed,  and  Sharp-tailed): 

5  per  day,  10  in  possession „ 

PTARMIGAN  (Rock,  Willow,  and  White-tailed): 

20  per  day,  40  in  possession ."....; 

TRAPPING 

BEAVER: 

No  limit ...-. 

COYOTE: 

No  limit  , 

FOX,  RED  (including  Cross,  Black  and  Silver  Phases): 

No  limit  „ : 

LYNX: 

No  limit  .; ;..... „.: 

MARTEN: 

No  limit 

MINK  AND  WEASEL 

No  limit  _ .'. 

MUSKRAT:      . 

No  limit  ; ; .-. ; 

OTTER: 

No  limit ;. ;... 

WOLF: 

No  limit  „ 

WOLVERINE: 

No  limit  „ 


Open  season 


Sept.  1-Dec.  15. 

Sept.  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept.  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 

Nov.  10-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Feb.  15. 
Nov.  10-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Feb.  15. 
Nov.  1 0-Apr.  30. 
Nov.  10-Apr.  30. 


(6)  Unit  6. 

(i)  Unit  6  consists  of  all  Gulf  of  Alaska 
and  Prince  William  Sound  drainages 
from  the  center  line  of  Icy  Bay 
(excluding  the  Guyot  Hills)  to  Cape 
Fairfield  including  Kayak, 
Hinchinbrook,  Montague,  and  adjacent 
islands,  and  Middleton  Island,  but 
excluding  the  Copper  River  drainage 
upstream  from  Miles  Glacier,  and 
excluding  the  Nellie  Juan  and  Kings 
River  drainages: 

(A)  Unit  efA)  consists  of  Gulf  of 
Alaska  drainages  east  of  Palm  Point  near 
Katalla  including  Kanak,  Wingham,  and 
Kayak  Islands; 

(B)  Unit  6(B}  consists  of  Gulf  of 
Alaska  and  Copper  River  Basin 


drainages  west  of  Palm  Point  near 
Katalla,  east  of  the  west  bank  of  the 
Copper  River,  and  east  of  a  line  from 
Flag  Point  to  Cottonwood  Point; 

(C)  Unit  6(C)  consists  of  drainages 
west  of  the  west  bank  of  the  Copper 
River,  and  west  of  a  line  from  Flag  Point 
to  Cottonwood  Point,  and  drainages  east 
of  the  east  bank  of  Rude  River  and 
drainages  into  the  eastern  shore  of 
Nelson  Bay  and  Orca  Inlet; 

(D)  Unit  6(D)  consists  of  the 
remainder  of  Unit  6; 

(ii)  For  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Goat  Mountain  goat 
observation  area,  which  consists  of  that 


portion  of  Unit  6(B)  bounded  on  the 
north  by  Miles  Lake  and  Miles  Glacier, 
on  the  south  and  east  by  Pleasant  Valley 
River  and  Pleasant  Glacier,  and  on  the 
west  by  the  Copper  River,  is  closed  to 
the  taking  of  mountain  goat; 

(B)  The  Heney  Range  goat  obser\ation 
area,  which  consists  of  that  portion  of 
-Unit  6(C)  south  of  the  Copper  River 
Highway  and  west  of  the  Eyak  River,  is 
closed  to  the  taking  of  mountain  goat. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  Coyotes  may  be  taken  in  Units 
6(B)  and"6(C)  with  the  aid  of  artificial 
lights. 


Harvest  limits 


HUNTING 
BLACK  BEAR: 

1  bear -. 

DEER: 

4  deer;  however,  antlerless  deer  may  be  taken  only  from  Nov.  1-Dec.  31 
GOATS: 

Unit  6(A),  (B)— 1  goat  by  State  registration  permit  only 

Unit  6(C) 


Open  season 


Sept.  1-June  30. 

Aug.  1-Oec.  31. 

Aug.  20-Jan.  3i. 
No  open  season. 
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Harvest  rimits 


Uni  6<0)  (subareas  RG242.  RG243,  RG224.  RG249.  RG266  and  RG2S2  only)—!  QfXA  by  Fedefal  regiskation  pet- 

mil  only. 
In  each  of  the  Uni  6(D)  subareas,  goat  seasons  win  be  closed  when  harvest  limits  for  thai  subarea  are  reached. 
Hawest  quotas  are  as  follows;  RG242— 2  goats.  RG24a— 2  goats.  RG224— 2  goats.  RG249— 2  goats.  RG266— 
4  goats.  RQ252— t  goat 
Una  6<D)  (suba»ea  RG245)— The  taking  of  goats  is  prohibrted  on  ait  public  lands .... 

COYOTE: 

Unit  6(A)  and  (Dy-2  coyotes  - — 

Un«6(Bl — I^Rmjl _ _ 

Unit  6(C>— South  of  the  Copper  River  Highway  and  east  of  the  Heney  Range — Ho  ymH 
Rernainder  of  UtA  6(C) — No  riifnH . — 

FOX.  RED  (mclwteiQ  Cross,  Black  and  Silver  Phases): 

2  taxes ... ~ 

HARE  (Snowshoe  and  Tundra): 

No  Brrtt ~ -.: — • — — — ~ ~ 

LYNX: 

WOLF: 

WOLVERINE: 

1  wolverine « ~.~ - 

GROUSE  (Spnjce,  Blue,  Rutted,  and  Sha»p-talled): 

5  per  day,  10  in  possession 

PTARMGAN  (Rock,  Willow,  and  White^taiied): 

20  per  day,  40  in  possession _ _ _ 

TRAPPING 

BEAVER: 

Trappmg — 20  leaver  per  season  _. — 

COYOTE: 

Unit  6<A),  (B)  and  (D)— No  rimif  ....„ _ _ — 

Unit  6(C) — South  of  the  Copper  River  Highway  and  east  of  the  Herwy  Range — No  limit  ..„ 
Remainder  of  Unit  6(C) — No  limit _„ _ 

FOX,  RED  (including  Cross,  Black  and  Silver  Ptiases): 

MARTEft 

MINK  AND  WEASEL 

NOBmit _ - 

MUSKRAT: 


NoBmit  _ 
OTTER: 

No  limit  ... 
WOLF: 

Noimil  _ 
WOLVERINE: 

No  limit  _ 


Open  season 


Aug.  20-Jaa  31. 


No  open  season. 

Sept  1-Apr.  30. 
July  1-June  30. 
July  1-June3a 
July  T-June  30. 

Nov.  1-FebL  15. 

July  t-June  30. 

Dec  15-Jaa  16. 

Aug.  tO-Apr.  30. 

SepL  1-Mar.  31. 

Aug.  1-May  IS. 

Augil-MBy  1& 

Dec.  1-Mar.  31. 

Now.  10-Maf.  31. 
Nov.  lO-Apr.  3a 
Nov.  10-Maf.  31. 

Nov.  10-Feb.  28. 

Nov.  tO->ten.  31. 

Nov.  lO^JanL  31. 

Nov.  1G->lune  ia 

Nov.  10-Maf.  31. 

Nov.  10-M».  31. 

Nov.  10-FebL  2& 


(7)  Unit  7. 

(i)  Unit  7  consists  of  Gulf  of  Alaska 
drainages  between  Gore  Point  and  Cape 
Fairfield  inctudiDg  the  Nelbe  )uan  and 
Kings  River  drainages,  and  inclmiing 
the  Kenai  River  drainage  upstream  bom 
the  Russian  River,  the  drainages  into  the 
south  side  of  Tumagain  Arm  west  of 
and  inchiding  the  Portage  Creek 
drainage,  and  east  of  150*  W.  long.,  and 
all  Kenai  Peninsula  drainages  east  of 


150"  W.  long.,  frran  Tumagain  Arm  to 
the  Kenai  River, 

(ii)  In  the  foUowing  areas,  the  takii^ 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubbc  lands: 

(A)  Kenai  F|ords  National  Park  is 
closed  to  all  subsistence  uses; 

(B)  The  Pottage  Glacier  Cloised  Area  in 
Unit  7,  which  CMuists  of  Portage  Creek 
drainages  between  the  Ancbor^e- 
Seward  Railroad  and  Plaoer  Creek  in 
Bear  Valley,  Portage  Lake,  the  mouth  of 


Byron  Creek.  Glader  Creek  and  Byron 
Glacis,  is  closed  to  hunting;  howevef , 
grouse,  pttarmigan,  hares,  and  squirrels 
may  be  hunted  with  shotguns  after 
September  1. 

(ili)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  ]une  15; 
except  Resurrection  Creek  and  its 
tributaries. 

(B)  I  Reserved). 


Harvest  limits 


HUNTING 


BLACK  BEAR: 
UM  7— 3  bean 

COYOTE: 

Noimil - 


FOX,  RED  Oncluding  Cross.  Black  and  Silver  Phases): 

2  lOMS 


Open  season 


July  1-June  30. 

SepLl-Apt.  X. 

I  Mom.  1-Fetx  15. 


Harvest  limits 

HARE  (Snowshoe  and  Tundra): 

No  limit _ 

WOLF: 

Unit  7— that  portion  within  the  Kenai  National  Wildlife  Refuge— 2  wolves 

Unit  7 — Remainder — 5  wolves 

WOLVERINE:  -  -       . 

1  wolverir>e  ..'. 

GROUSE  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day.  30  in  possession „ 

PTARMIGAN  (Rock,  Willow,  and  White-tailed): 

20  per  day,  40  in  possession .......;.; 

TRAPPING 

BEAVER: 

20  Beaver  per  season ,.„. 

COYOTE: 

No  limit :... 

FOX,  RED  (including  Cross,  Black  and  Silver  Phases): 

No  limit  ,. „ 

MARTEN:  •••-••-— 

No  limit ; 

MINK  AND  WEASEL:  -  '       '""-'"' 

No  limit ..„ 

MUSKRAT:  "       -      .  ' ' ■■"■■■ 

No  limit  : 

OTTER:  ' ■■■■ 

No  limit  ; ........'. 

WOLF:  '  """" 

No  limit  ; 

WOLVERINE: 

No  limit 


Open  season 


July  1-June  30. 

Aug.  10-Apr.  30. 
Aug.  10— Apr.  30. 

Sept.  1-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 

Dec.  1-Mar.  3i. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Jan.  31. 
Nov.  10-%Jan.  31. 
Nov.  10-fi4ay  15. 
Nov  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 


(8)  Unit  8.  Unit  8  consists  of  all 
islands  southeast  of  the  centerline  of 
Shelikof  Strait  including  Kodrak, 
Afognak,  Whale,  Raspberry.  Shuyak, 


Spruce,  Marmot,  Sitkalidak,  Amook, 
Uganik,  and  Chirikof  Islands,  the  Trinity 
Islands,  the  Semidi  Islands,  and  other 
adjacent  islands. 


(i)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
8  from  Nov   10-Apr.  30. 

(ii)  [Reserved]. 


Harvest  limits 


HUNTING 
DEER: 

Unit  8— that  portion  of  Kodiak  Island  north  of  a  line  from  the  head  of  Settlers  Cove  to  Crescent  Lake  (57=  52'  N. 

lat.,  152°  58"  W.  long.),  and  east  of  a  line  from  the  outlet  of  Crescent  Lake  to  N^ount  Ellison  Peak  and  from  Mount 

Ellison  Peak  to  Pokat  Point  at  Whale  Passage,  and  that  portion  of  Kodiak  Island  east  of  a  line  from  the  mouth  of 

Saltery  Creek  to  the  mouth  at  Elbow  Creek,  and  adjacent  smaH  islands  in  Chiniak  Bay— 1  deer:  however, 

antlerless  deer  may  be  taken  only  from  Oct.  25-OcL  3i . 
Unit  8— that  portion  of  Kodiak  Island  and  adjacent  islands  south  and  west  of  a  line  from  the  head  of  Terror  Bay  to 

the  head  of  the  south-western  most  arm  of  Ugak  Bay— 5  deer;  however,  antlerless  deer  may  be  taken  only  from 

OcLI-Dec.  31.  - 

Remainder  of  Unit  8—5  deer;  however,  antlerless  deer  may  be  taken  only  from  Oct.  1-Dec.  31    no  more  than  i 

antlerless  deer  may  be  taken  from  Oct.  l-Nov.  30. 
FOX,  RED  (including  Cross,  Black  and  Silver  Phases): 

No  limit  ,.      "     :  \ 

HARE  (Snowshoe  and  Tundra): "     ' .-■.•..•.-...^....--........^.~.-..., 

No  limit _        .'"-'.." 

PTARMKaAN  (Rock,  Wiltow,  and  White-tailed):  ••••:•••- —■■■■ 

20  per  day,  40  in  possession , ,. 

TRAPPING 

BEAVER: 

30  tjeaver  per  season .; ^ 

FOX,  RED  (including  Cross,  Black  and  Silver  Phases): 

No  limit  '. 

MARTEN:        -  "  •  '."' ' ■' 

No  limit  .....'. , ; :.....      ■  .-      . 

MINK  AND  WEASEL:  .  '         ' """ 

No  limit  „.. ,      •  '  '  ^     - 

MUSKRAT:  •  .      " ' "'" ■■■ ' ■"""" 

No  limit r. : . 

OTTER:  •  •  "'"" ■■ !"■ "■■■" " ■ 

No  limit  .J. „.. 


Open  season 


Aug.  i-<Dct  31. 

Aug.  1-Dec.  3i. 

Aug.  1-Dec.  31. 

Nov.  10-Mar.  31. 
July  1-June  30. 
Aug.  lO-Apr.  30. 

Nov.  10 — Apr.  30. 
Nov,  10-Mar.  3i. 
Nov.  10-Jan.  31. 
Nov.  10-Jan.  31. 
Nov.  10-June  10. 
Nov.  10-Jan.  3l 
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(9)  Unit  9. 

(i)  Unit  9  consists  of  the  Alaska 
Peninsula  and  adjacent  islands   -^ 
including  drainages  east  of  False  Pass, 
Pacific  Ocean  drainages  west  of  and 
excluding  the  Redoubt  Creek  drainage; 
drainages  into  the  south  side  of  Bristol 
Bay,  drainages  into  the  north  side  of 
Bristol  Bay  east  of  Etoiin  Point,  and 
including  the  Sanak  and  Shumagin 
Islands: 

(A)  Unit  9(A)  consists  of  that  portion 
of  Unit  9  draining  into  Shelikof  Strait 
and  Cook  Inlet  between  the  southern 
boundary  of  Unit  16  (Redoubt  Creek) 
and  the  northern  boundary  of  Katmai 
National  Park  and  Preserve; 

(B)  Unit  9(B)  consists  of  the  Kvichak 
River  drainage; 

(C)  Unit  9(C)  consists  of  the  Alagnak 
(Branch)  River  drainage,  the  Naknek 
River  drainage,  and  all  land  and  water 
within  Katmai  National  Park  and 
Preserve; 

(D)  Unit  9(D)  consists  of  all  Alaska 
Peninsula  drainages  west  of  a  line  from 


the  southernmost  head  of  Port  Moller  to 
the  head  of  American  Bay  including  the 
Shumagin  Islands  and  other  islands  of 
Unit  9  west  of  the  Shumagin  Islands; 

■  (E)  Unit  9(E)  consists  of  the  remainder 
of  Unit  9; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Katmai  National  Park  is  closed  to 
all  subsistence  uses; 

(B)  The  use  of  motorized  vehicles, 
excluding  aircraft,  boats,  or 
snowmobiles  used  for  hunting  and 
transporting  a  hunter  or  harvested 
animal  parts,  is  prohibited  from  Aug.  1- 
Nov.  30  in  the  Naknek  Controlled  Use 
Area,  which  includes  all  of  Unit  9(C) 
within  the  Naknek  River  drainage 
upstream  from  and  including  the  King 
Salmon  Creek  drainage:  however,  this 
restriction  does  not  apply  to  a  motorized 
vehicle  on  the  Naknek-King  Salmon, 
Lake  Camp,  and  Rapids  Camp  roads  and 
on  the  King  Salmon  Creek  trail,  and  on 


frozen  surfaces  of  the  Naknek  River  and ' 
Big  Creek. 

(C)  A  firearm  may  be  used  to  take 
beaver  in  Unit  9(B)  imder  a  trapping 
license  from  April  1-May  31. 

(D)  Unit  9(B)  (Nondalton  residents  - 
only)  is  open  to  brawn  bear  hunting  by 
Federal  registration  permit  in  liea  of  a 
resident  tag;  no  resident  tag  is  required 
for  taking  a  brovra  bear  in  Unit  9(B), 
provided  that  the  hunter  has  obtained  a 
Federal  registration  permit  prior  to 
hunting. 

(E)  The  taking  by  residents  of 
Nondalton  of  up  to  6  bull  moose  per 
regulatory  year  in  Unit  9(B)  is  allowed 
for  ceremonial  potlatches,  under  the 
terms  of  a  Federal  registration  permit. 
Bull  moose  may  be  taken  from  July  1 
through  June  30.  Permits  will  be  issued 
to  individuals  only  at  the  request  of  a 
local  organization.  This  6  moose  limit  is 
not  cumulative  with  that  permitted  for 
potlatches  by  the  State. 


Harvest  limits 


HUNTING 

BLACK  BEAR: 

3  t)ears 

BROWN  BEAR: 

Unit  9(B) — Rural  residents  of  Nondalton  only — 1  beat  by  Federal  registration  permit  only 

Unit  9(B) — 1  tjear  every  four  regulatory  years  „ 

Unit  9<E) — 1  t)ear  by  Federal  registration  permit  only _ 

CARIBOU: 

Unit  9(A)  and  (C) — 4  caritiou;  however,  no  more  than  2  caribou  may  be  taken  Aug.  1 0-Sept.  30  and  no  more  than 
1  cairitxxj  may  be  taken  Oct  1-Nov.  30. 

Unit  9(B) — 5  cantxju;  however  no  more  than  2  may  be  bulls .- 

Unit9(D>—  

Unit  9(E) — that  portion  south  of  Seal  Cape  on  the  Pacific  side  of  the  Alaska  Peninsula  divide — 4  caritx)u;  only  bulls 
may  bie  taken  between  July  1  and  Aug.  9. 

Remainder  of  Unit  9(E) — 4  caribou  

SHEEP: 

1  ram  witfi  %  curl  horn  ; 

MOOSE: 

Unit  9(A)— 1  antteredbull  .'. 

Unit  9(B)— 1  antteredbull ...„ 

Unit  9(C>— that  portion  draining  into  the  Naknek  River  from  the  north— 1  antlered  bull 

Unit  9(C) — that  portion  draining  into  the  Naknek  River  from  the  south — 1  antlered  boll.  However,  during  ttie  Decem- 
ber hunt,  antlertess  rTKX)se  may  be  taken  by  Federal  registration  permit  only.  The  antlerlen  season  will  be  ctosed 
when  5  antlertess  n>oose  have  Ijeen  taken.  Public  lands  are  ctosed  during  December  for  ttie  hunting  of  rDoose, 
except  by  eligible  rural  Alaska  reskjents  during  seasons  identified  atxive. 

Remainder  of  Unit  9(C) — i  rrxxjse;  however,  antterless  moose  may  be  taken  only  from  Dec.  1-Dec.  31  

Unit9(E>— 1  antteredbull 

COYOTE: 

2  coyotes 

FOX,  ARCTIC  (Blue  and  White): 

No  limit  

FOX,  RED  (including  Cross.  Black  and  Silver  Phases): 

2  foxes „ „  : 


Open  season 


July  1-June  30. 

Oct.  1-Oct.  21. 

May  10-May  25. 
Oct  1-Oct.  21.  (odd 

years  only); 
May  10-May  25  (even 

years  only). 
Oct.  1-Dec.  31. 
May  10-May  25. 

Aug.  10-Mar.  31. 

Aug.  1-Apr.  15. 
No  open  season. 
July  1-Apr.  30. 

Aug.  10-Apr.  30. 

Aug.  10-Sept.  20. 

Sept.  1-Sept.  15. 
Aug.  20-Sept.  15. 
Dec.  1-Dec.  31. 
Sept.  1-Sept.  15. 
Dec.  1-Dec.  31. 
Sept.  1-Sep«.  15. 
Dec.  1-Dec.  3l. 


Sept.  1-Sept.  15. 
Dec.  1-Dec.  3i. 
Sept.  1-Sept.  20. 
Dec.  1-Dec.  3i. 

Sept.  1-Apr.  30. 

Dec.  1-Mar.  15. 

Sept.  1-Feb.  15. 


Hwost  Hmits 


HARE  (Snowstioe  and  Tundra): 

Moiifflit 

LYNX:  -  - 

2  lyiw -™..- ,...,.... 

WOLF: 

5  wotwes 

WOLV€fltN€: 

1  wolverine 

GROUSE  (Spnioii.  BhM.  Ruffed,  and  Shwp4Bie(9: 

15  par  day,  SO  (n  poMWitw 

PTARMIGAN  (Rock.  IMknv,  aid  White-taiied): 

20  pw  day,  40  In  I 


TRAPPING 

BEAVER: 

Unit  9|B)— 40  b— i>er  par  season;  however,  no  more  than  20  may  be  taken  between  Apr.  l-M^  31 
AMMiMter  of  Unll  •-40  beaver  per  eeeson  _ 

OCttOTW: 

No  iMi ,. 

FOX,  KRCnc  (Blue  and  vm^: 

Ho  flmR  _ , .-.„ ., . 

FOX,  RED  (including  Cross.  Blaok  and  SNvar  Ptwses): 

No  rimit „ 

LYNX: 

No  limit _ 

MARTEN; 

No  limit  _ 

MMK  AND  WEASEL 

No  iMl  _ 

MU8KIUT: 

No  Hnrit _ 

OTTER: 

No  limit  _ 

WOLF: 

No  fimit _ ., 

WOLVERINE; 

No1 


Open 


Jiiy  1-June  aOL 
Nov.  lO-Fob.  28. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
AHg.  10-Apr.  30. 

Jan.  1-May  31. 
Jan.  1-Mw.  31. 

Nov.  10-M».  31. 

Nov.  10-Feb.  2S. 

Nov.  10-Fato.  26. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10->hjne  10. 

Nov.  10-Mar.  31. 

Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 


(10)  Unit  10. 

(J)  Unit  10  consists  of  the  Akutiai  Islands.  Unimak  Island  and  the  Pribilof  Islands; 

(ii)  On  Otter  Island  in  the  Pribilof  Islands  the  taldng  <rf  any  wildlife  species  for  subsistence  uses  is  prohibited. 


Harvest  Rmils 


HUNTING 


CARIBOU: 
'  Unit  10— Unimak  Island  only  .... 

RamaindBraftJnit  10— No  km 
COYOTE: 

2  coyotes „ 

FOX,  ARCTIC  (Blue  and  WM 

No  IraR  .»......_....>._ 

FOX.  RED  (indudhig  Croaa,  Black  and  Silver  Phases): 

HARE  (8no»whoa"aiid  fiindra): 

ftoMiM _ 

WOLF: 

Siwo^es .._ _.. 

WOLVERINE: 


PTARMIGAN  (Rook.  WMkw,  and  White-tailed): 
20  per  day,  40  in  possession „ 


TRAPPING 


COYOTE: 

2  coyotes 

fOX.  ARCTIC  ^Blue  and  WWla  Ptwae): 

No  Hrnit 


FOX.  RED  (including  Ooaa. 

2  fOKea 

MINK  AMD  AWEAaa: 

No  RmH  _ 

MUSKRAT: 

NoHfrtt  .„ 


and  Silver  Phases): 


Open  season 


No  open  season. 
July  1-June30. 

Sept.  1-Apr.  30. 

July  1-Jur>e  30. 

Sept.  1-Feb.  15. 

July  1-June  30. 

Aug.  10-Apr.  30. 

Sept.  1-Mar.  31. 

Aug.  10-Apr.  30. 

Sept  1-Apr.  30. 
July  1-June  30. 
Sept.  1-Feb.  15. 
Nov.  10-Feb.  28. 
Nov.  10-June  10. 
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Harvest  limits 


OTTER: 

No  limit  . 
WOLF: 

No  limit  . 
WOLVERINE: 

No  limit  . 


V  Open  season 


Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(11)  Unit  11.  Unit  11  consists  of  that 
area  draining  into  the  headwaters  of  the 


Copper  River  south  of  Suslota  Creek  and     with  the  Slana  River  and  Miles  Glacier. 


the  east  bank  of  the  Copper  River  (A)  Bait  may  be  used  to  hunt  black 

between  the  confluence  of  Suslota  Creek     bear  between  April  15  and  June  15. 


the  area  drained  by  all  tributaries  into 


(i)  Unit-specific  regulations; 


(B)  [Reserved] 
(ii)  (Reserved). 


Harvest  limits 


HUNTING 


BLACK  BEAR: 
3  t}ears  ... 

CARIBOU: 

SHEEP: 

1  sheep  .. 


MOOSE: 

1  antlered  bull  _ 

COYOTE: 

2  coyotes 

FOX,  RED  {including  Cross,  Black  and  Silver  Phases): 


2  foxes 


HARE  (Snowshoe  and  Tundra): 

No  limit  ., 

LYNX: 


2  lyrw 


WOLF: 

5  wolves  '■ • - ■■ 

WOLVERINE: 

1  wolverirte '■ ^ ^ - ■ • 

PutJiic  lands  are  closed  to  the  taking  of  wolverine  except  by  eligible  rural  Alaska  residents  during  seasons  identified 
atx)ve. 
GROUSE  (Spruce,  Blue,  Ruffed,  and  Sharf>-tailed): 

15  per  day,  30  in  possession — ; '. : 

PTARMIGAN  (Rock,  Willow,  and  White-tailed): 

20  per  day,  40  in  possession „ 


TRAPPING 


BEAVER: 

30  t)eaver  per  season 
COYOTE: 

limit  


Nol 


FOX.  RED  (including  Cross,  Black  and  Silver  Phases): 

No  limit  ._. 

LYNX: 

i  limit  :. .......... 


Nol 


MARTEN: 

No  limit 

MINK  AND  WEASEL: 

No  limit  

MUSKRAT: 

No  limit  

OTTER: 

No  limit ~ 

WOLF: 

i  limit  


r^i 


WOLVERINE:  -,-•..- 

2  wolverine r '..'..-:::.. '. : ':. ...!.„ 

Public  lands  are  closed  to  Ihe  taking  of  wolverine  except  by  eligible  rural  Alaska  residents  during  seasons  identified 
above. 


Open  season 


July  l^une  30. 
No  open  season. 

Aug.  10-Sepl.  20. 

Aug.  25-Sept.  20. 

Sept.  1-Apf.  30. 

Sept.  1-Feb.  15. 

July  1-June  30. 

Dec.  l5-0an.  15. 

Aug.  10-Apt.  30. 

Sept.  1-Jan.  31 . 

Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 

Nov.  10-Apr.  30. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Dec.  1-Jan.  15. 
Nov.  10-Jan.  31. 
Nov.  10-Jan.  31. 
Nov.  10-June  iO. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Jan.  31. 


(12)  Unit  12.  Unit  12  consists  of  the 
Tanana  River  drainage  upstream  from 
the  Robertson  River,  including  all 
drainages  into  the  east  bank  of  the 


Robertson  River,  and  the  While  River 
drainage  in  Alaska,  but  excluding  the 
Ladue  River  drainage. 

(i)  Unit-specific  regulations; 


(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Trapping  of  wolves  in  Unit  12 
during  April  and  October  with  a  steel 
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trap,  or  with  a  snare  using  cable  smaller 
than  V32  inch  diameter,  is  prohibited, 
(ii)  [Reserved]. 


Harvest  limits 


BLACK  BEAR: 
3  bears  .... 


HUNTING 


and 


CARIBOU:  "        - 

Unit  12— that  portion  west  of  the  Nabesna  River  within  the  drainages  of  Jack  Creek.  Platinum  Creek, 

Totschunda  Creek— The  taking  of  caribou  is  prohibited  on  public  lands. 
Unit  12— that.portion  lying  east  of  the  Nabesna  River  and  south  of  the  Winter  Trail  running  southeast  from  Pickerel 

Lake  to  the  Canadian  tx>rder — The  taking  of  caritx)u  is  prohibited  on  public  lands. 
Remainder  of  Unit  12— 1  bull ; ...;. 

1  bull  caribou  may  be  taken  by  a  Federal  registration  permit  during  a  winter  season  to  be  announced  for  the  rural 
Alaska  residents  of  Tetlin  and  Northway^only. 

MOOSE: 

Unit  12— that  portion  drained  by  the  Tanana,  Nabesna,  and  Chisana  Rivers  east  of  the  Tetlin  Reservation  boundary 

and  north  of  the  Winter  Trail  from  Pckerel  Lake  to  the  Canadian  border— 1  antlered  bull. 
Unit  12— ttiat  portion  lying  east  of  the  Nabesna  River  and  south  of  the  Winter  Trail  running  southeast  from  Pickerel 
Lake  to  ttie  Canadian  border— 1  antlered  bull. 

Unit  12 — Remainder— 1  antlered  bull ; ; 

COYOTE:  •        '  -    '  -  

2  coyotes ; „.; „ ■] 

FOX,  RED  (including  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct.  1  ..; 

HARE  (Snowshoe  and  Tundra):  .  '       •  . 

No  limit ;."„ - 

LYNX:  '       .  -      ' '" 

2  lynx : „....     . 

WOLF:  -  '   ■  -  '.'  .  ■■ 

5  wolves .' 

WOLVERINE: 

1  wolverine 

GROUSE  (Spruce,  Blue.  Ruffed,  and  Sharp-tailed):  _  .  • 

15  per  day,  30  in  possession „. 

PTARMIGAN  (Rock,  Willow,  and  White-tailed): 

20  per  day.  40  in  possession ......: .-. ,.'. .-. -. 


BEAVER: 

15  beaver  per  season 
COYOTE: 

No  limit 


TRAPPING 


FOX.  RED  (including  Cross,  Black  and  Silver  Phases): 
No  limit  , 

LYNX: 

No  limit : 


MARTEN: 

No  limit  

MINK  AND  WEASEL: 

No  limit  

MUSKRAT: 

No  limit  ;.. 

OTTER: 

No  limit  „ 

WOLF: 

No  limit 

WOLVERINE: 

No  limit 


Open  season 


July  1-June  30. 

No  open  season. 

No  open  season 

Sept.  1 -Sept.  20, 
Winter  season  to  be 

announced  by  the 

Board. 

Sept.  1-Sept.  15 

Nov.  20-Nov.  30 
Sept.  1-Sept.  30 

Sept.  1-Sept.  15. 

Sept.  1 -Apr.  30. 

Sept.  1-Mar.  15. 

July  1-Oune  30. 

Nov.  1-Jan.  31. 

Aug.  10-Apr.  30. 

Sept.  1-Mar.  31. 

^UQ.  10-Mar.  31. 

Aug.  10-Apr.  30. 

Nov.  1-Apr.  15. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Dec.  1-Jan.  15. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Sept.  20-June  10 
Nov.  1-Apr.  15. 
Oct.  1 -Apr.  30. 
Nov.  1-Feb.  28. 


(13)  Unit  13.  - 

(i)  Unit  13  consists  of  that  area 
westerly  of  the  east  bank  of  the  Copper 
River  and  drained  by  all  tributaries  into 
the  west  bank  of  the  Copper  River  from 
Miles  Glacier  and  including  the  Slana 
River  drainages  north  of  Suslota  Creek; 
the  drainages  into  the  Delta  River 
upstream  from  Falls  Creek  and  Black 
Rapids  Glacier;  the  drainages  into  the 


Nenana  River  upstream  from  the 
southeast  comer  of  Denali  National  Park 
at  Windy;  the  drainage  into  the  Susitna 
River  upstream  from  its  junction  with 
the  Chulitna  River;  the  drainage  into  the 
east  bank  of  the  Chulima  River 
upstream  to  its  confluence  with 
Tokositna  River;  the  drainages  of  the 
Chulitna  River  (south  of  Denali  National 
Park)  upstream  from  its  confluence  with 


the  Tokositna  River;  the  drainages  into 
the  north  bank  of  the  Tokositna  River 
upstream  to  the  base  of  the  Tokositna 
Glacier;  the  drainages  into  the  Tokositna 
Glacier;  the  drainages  into  the  east  bank 
of  the  Susitna  River  between  its 
confluences  with  the  Talkeetna  and 
Chulitna  Rivers;  the  drainages  into  the 
north  bank  of  the  Talkeetna  River;  the 
drainages  into  the  east  bank  of  the 


45842 


Fedtral  Rc^alei  /  Vol  53.  No.  170  /  Friday.  S«pteoaber  2,  1994  /  Frafxised  Ruks 


Federal  Register  /  Vol.  59.  No.  170  /  Friday,  September  2.  1994  /  Proposed  Rules  45943 


Chickaloon  River;  the  drainages  of  the 
Matanuska  River  above  its  confluence 
with  the  Chickaloon  River: 

(Al  Unit  13tAl  consists  of  that  portion 
of  Unit  13  boanded  by  a  line  beginning 
at  the  Chickaloon  Rhrer  bridge  at  Mile 
77.7  on  the  Glenn  Highway,  then  along 
the  Glenn  Highway  to  its  junction  with 
the  Richardson  Highway,  then  south 
along  the  Richardson  Highway  to  the 
foot  of  Simpson  Hill  at  Mile  111.5,  then 
east  to  the  east  bank  of  the  Copper 
River,  then  northerly  along  the  east  bank 
of  the  Ct^per  River  to  its  junction  viixii 
the  Cuikana  River,  then  northerly  aioag 
the  west  bank  of  the  Gulkana  River  to 
its  junction  with  the  West  Fork  of  the 
Gulkana  River,  then  westerly  along  the 
west  bank  of  the  West  Fork  of  the 
Gulkana  River  to  its  source,  an  unnamed 
lake,  then  across  the  divide  into  the 
Tyone  River  drainage,  down  an 
unnamed  stream  into  the  Tyone  River, 
then  down  the  Tyone  River  to  the 
Susitna  River,  then  down  the  southern 
bank  of  the  Susitna  River  to  the  rmnrth 
of  Kosina  Creek,  then  up  Kosina  Creek 
to  its  headwaters,  then  across  the  divide 
and  down  Aspen  Creek  to  the  Talkeetna 
River,  then  southerly  along  the 
boundary  of  Unit  13  to  the  Chickaloon 
River  bridge,  the  point  of  begiiming; 

(B)  Unit  13(B>  consists  of  that  ptjrtion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  confluence  of  the  Copper  River 
and  the  Gulkana  River,  then  up  the  east 
bank  of  the  Copper  River  to  the  Gakona 
River,  then  up  the  Gakona  River  and 
Gakona  Glacier  to  the  boundary  of  Unit 


13,  then  westerly  along  the  boundary  of 
Unit  13  to  the  Susitna  Glacier,  then 
southerly  along  the  west  bank  of  the 
Susitna  Glacier  and  the  Susitna  River  to 
the  Tyone  River,  then  up  the  Tyone 
River  and  across  the  divide  tO' the 
headwaters  of  the  West  Fork  of  tbe 
Gulkana  River,  then  down  the  West 
Fork  of  the  Gvlkana  River  to  the 
confluence  of  the  Gulkana  River  and  the 
Copper  River,  the  point  of  beginning; 

tC]  Unit  13(Q  consists  of  that  portion 
of  Unit  13  east  of  the  Gakona  lUvei  and 
Gakona  Glacier; 

PI  Unit  13(D1  consists  ol  that  portkm 
of  Unit  13  south  of  Unit  13(A); 

(E)  Unit  13(E)  consists  of  the 
remainder  of  Unit  13; 

(ii)  Within  the  foUowing  areas^  tbe 
takiitg  (rf  wiklhie  for  subsistence  uses  is 
pirobibited  or  restricted  on  pubfic  tafnds: 

(A)  lands  within  Mount  McKinley 
Netional  Park  as  it  existed  prior  to 
December  2, 1980  are  closed  to 
subsistence.  Subsistence  uses  as 

authorized  by  § .25(kKl3)  are 

permitted  in  Denali  National  Preserve 
and  lands  added  to  Denah  National  Park 
on  December  2, 1980; 

CB)  use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  from 
Aug.  5-Aug.  25  in  tlie  Delta  Controlled 
Use  Area,  the  boundary  of  which  is 
defined  as:  a  hne  beginning  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGinnis  Creek 


to  its  conOueDce  with  the  Delta  River, 
thea  east  in  a  atrai^  tine  acarosa  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Richardson  Highway  to  its  junction  with 
the  Alaska  Highway,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  tbe 
west  bank  of  the  Johnson  River  and 
lohnsoc  Glacier  to  the  head  of  the 
Canwell  Glacier,  then  west  along  the 
north  bank  of  the  CanweU  Glacier  and 
Milkr  Creek  to  the  Deha  River. 

(C)  except  for  access  and 
transportation  of  harvested  wildhfe  on 
Sourdough  and  Haggard  Creeks,  Meiers 
Lake  trails,  or  other  trails  designated  by 
the  Board,  the  use  of  moloiized  vehicles 
Cor  subsistence  huntiag,  is  prohibited  in 
the  Sourdou^  ContioUed  Use  Area. 
Tbe  Sourdough  Cantroiled  Use  Area 
consists  of  that  portion  of  Unit  1 3(B) 
bounded  by  a  line  beginning  at  the 
conflueAwe  of  Sourdoo^  Creek  and  the 
Gulkana  River,  then  northerly  along 
Sourdovtgh  Qeek  to  the  Richardson 
Highway  at  approximately  Mile  148, 
then  northerly  along  the  Richardson 
Highway  to  the  Meiers  Creek  Trail  at 
approximately  Mile  170,  then  westerfy 
along  the  trail  to  the  Gulkana  River. 
then  southerly  along  the  east  bank  of  the 
Gulkana  River  to  its  confluence  with 
SourdoQ^  Qeek,  the  point  of 
beginning. 

(iii)  Unit-specific  regulatioos; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15.- 

(B)  [Reserved). 


Harvest  limits 


HUNTING 

BLACK  BEAR: 

3  bears ; ^ 

CARIBOU:  = 

2  caribou  by  Fectefal  registration  permit  or%.  Hunting  within  the  Trans-AJaska  Oil  PipeJine  right-oJ-vwiy  is  prohibited 
The  right-of-wa/  is  identified  as  the  area  occupied  by  the  pipeline  (buried  or  above  ground)  and  the  cleared  area 
26  teet  on  eit^ei  side  ot  ttie  pipeline.  .  - 

SHEEP: 

Una  13— exckjding  Unit  13(D)  and  the  Tok  and  Delta  Management  A^eas— 1  ram  with  '/fe  curt  hem 

MOOSE: 


1  {»^iefed  bolt  moose  by  Federal  registration  permit  onJy;  only  1  permit  m\\  be  issued  pet  household 

COYOTE:  k-  - 

2  coyotes _ „ „ ...„. 

FOX,  RED  (including  Cross,  Black  and  Silver  Phases):  

2  twes ,...„«....„ 

HARE  (Snowshoe  and  Tundra): 

No  limit  ' 

LYNX;  ■■ ■" ■■ 

2  lyra ,  _.  _  _ 

\NOlF:  "  "  

5  vwjJves  „...:. „ : _  ;__  _ 

WOtVERINE:  

1  mjhertne.  Public  tefxls  are  ctosed^  to  the  taking  of  woJverine,  except  by  eRgibte  ruraf  Alaska  residents  during  see- 
sons  idenMert  abOMe. 
GROUSE  (Spruce.  Blue.  Rufted.  and  Sharp-taled): 

^  pet  day.  30  in  possession .... 
PTARMIGAN  (Rock.  WINow,  and  White-taiied)i: 

20  p&  day,  40  in  possession 


Opera  season 


July  t-June  30. 

Aug.  lO-Sept.  20. 
Jan.  5-Mar.  31. 


Aug.  tO-Sept.  20. 
Aug.  25-Sept.  20. 
Sept.  l-Apr.  30. 
Sept.  1-Feb.  15. 
July  1-June  30. 
Dec.  15-Jaa  t5. 
Aug.  lO-Apr.  30. 
Sept.  T-Jian.  3t. 

Aug.  10-Mar.  31. 
Aug.  10-Uar.  31. 


Harvest  limits 

TRAPPING 

BEAVER: 

30  t>eaver  per  season ....; 

COYOTE:  -■  ""'" 

No  limit ; .'..... 

FOX,  RED  (including  Cross,  Black  and  Silver  Phases): 

No  limit ...„ ...; „ 

LYNX:  

No  limit .    . 

MARTEN:  " ' ! 

No  limit 

MINK  AND  WEASEL  '"' '" 

Nolimrt  .„ „ 

MUSKRAT: 

No  limit 

OTTER: 

No  limit 

WOLF: 

No  Kmit „ 

WOLVERINE: 

2  wolverine.  Public  lands  are  closed  to  the  taking  of  wolverine,  except  by  eligible  rural  Alaska  resktents  during  sea- 
sons klentified  above. 


Open  season 


Oct 

Nov. 
Nov. 
Dec. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 


10-Apf.  30. 
10-Mar.  31. 
10-Feb.  28. 
1-Jan.  15. 
10-NJan.  31. 
10-vJan.  31. 
l0->June  10. 
10-Mar.  31. 
lO-4^ar.  31. 
lO->Jan.  31. 


(14)  Unit  14. 

(i)  Unit  14  consists  of  drainages  into 
the  north  side  of  Tumagain  Arm  west  of 
and  excluding  the  Portage  Creek 
drainage,  drainages  into  Knik  Arm 
excluding  drainages  of  the  Chickaloon 
and  Matanuska  Rivers  in  Unit  13, 
drainages  into  the  north  side  of  Cook 
Inlet  east  of  the  Susitna  River,  drainages 
into  the  east  bank  of  the  Susitna  River 
downstream  from  the  Talkeetna  River, 
and  drainages  into  the  south  bank  of  the 
Talkeetna  River: 

(A)  Unit  14(A)  consists  of  drainages  in 
Unit  14  boimded  on  the  west  by  the 
Susitna  River,  on  the  north  by  Willow 
Creek,  Peters  Creek,  and  by  a  line  from 


the  head  of  Peters  Creek  to  the  head  of 
the  Chickaloon  River,  on  the  east  by  the 
eastern  boundary  of  Unit  14,  and  on  the 
south  by  Ck)ok  Inlet,  Knik  Arm,  the 
south  bank  of  the  Knik  River  from  its 
mouth  to  its  jimction  with  Knik  Glacier, 
across  the  face  of  Knik  Glacier  and  along 
the  north  side  of  Knik  Glacier  to  the 
Unit  6  boundary; 

(B)  Unit  14(B)  consists  of  that  portion 
of  Unit  14  north  of  Unit  14(A); 

(C)  Unit  14(C)  consists  of  that  portion 
of  Unit  14  south  of  Unit  14(A); 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  the  Fort  Richardson  Management 
Area,  consisting  of  the  Fort  Richardson 


Military  Reservation,  is  restricted  to  the 
subsistence  taking  of  ungulates,  bear, 
wolves,  or  wolverine  by  permit  only; 

(B)  the  Anchorage  Management  Area, 
consisting  of  all  drainages  south  of 
Elmendorf  and  Fort  Richardson  militar)' 
reservations  and  north  of  and  including 
Rainbow  Creek  is  closed  to  subsistence 
taking  of  wildlife  for  subsistence  uses. 

(iii)  Unit-specific  regulations; 

(A)  In  Unit  14(A),  bait  may  be  used  to 
hunt  black  bear  between  April  15  and 
May  25; 

(B)  In  Unit  14(B),  bait  may  be  used  to 
hunt  black  bear  between  April  15  and 
May  31. 


Harvest  limits 


HUNTING 


BLACK  BEAR: 

Unit  14(A)  and  (C)— 1  beari... 

BROWN  BEAR: 

UnK  14(A) — ^1  t>ear  every  four  regulatory  years 


COYOTE: 

Unit  14(A)  and  (C}— 2  coyotes 

FOX,  RED  (including  Cross,  Black  and  Silver  Phases): 

Unit  14 — 2  foxes  

HARE  (Snowshoe  and  Tundra): 

Unit  14(A) — 5  hares  per  day 

Unit  14(C)— 5  hares  per  day 

LYNX: 

2  lynx „ 

WOLF: 

5  wolves  .-. 

WOLVERINE: 

1  wolverine ... 

GROUSE  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed): 

Unit  14(A)— 15  per  day.  30  in  possession 

Unit  14(C) — 5  per  day,  10  in  possession  

PTARMIGAN  (Rock,  Wiltow,  and  Whrte-tailed): 

Unit  14(A) — 10  per  day,  20  in  possession 

Unit  14(C>— 10  per  day,  20  in  possession  , 

Remainder  of  Unit  14 — ^20  per  day,  40  in  possesskKi 


Open  season 


July  1-June  30. 

Sept.  15-Oct.  10.  May 
1 -May  25. 

Sept.  1-Apr.  30. 

Nov.  1-Feb.  15. 

July  1-June  30. 
Sept.  8-Apf.  30. 

Dec.  15-NJan.  15. 

Aug.  10-Apr.  30. 

Sept  1 -Mar.  31. 

Aug.  10-Mar.  31. 
Sept.  8-Ater.  31. 

Aug.  10-Mar.  31. 
Sept.  8-Mar.  31. 
Aug.  10-Mar.  31. 


JMI 
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Harvest  Ufnits 


TRAPPING 
BEAVER: 

Unit  t4<A>— 3Q  beaver  per  season  „ 

IWt  T4(C>— ft>at  porttoB  within  the  dtaffiages  of  Gladef  Creek.  Kem  Creek.  Peterson  Creek,  ttie  Twentymile  River 
aixl  tta  drainages  of  Knik  River  outskje  Chugach  State  Paik— 20  beaver  per  season. 

royoTE: 

Unit  t4(A>— No  Bruit . , , 

Urtf  T4(C}— No  Bmif , , 

FOX,  RED  Onckjding  Cross.  Black  and  Silver  Ptoses): 

l>rt  14(A)— No  Ihwt „  „  _ 

U«t  14(C>— 1  fax  _i . 

MARTEft 

No  lirait 

MINK  AND  tWEASEL- 

No  Bmit „  „ 

MUSKRAT:  '  " 

No  limit 

OTTER: 

Unt  t4VA>— No  linit 

tinit  T4(C)— Nls  Irwf 
WOLF: 

omr  M(A)— NO  ifcwt 

Unit  t4<|C>-No  iPiit 
WOLVERINE: 
No  limit  .. 


Open  season 


Nbv.10-Api.3a 
Dec.  t-Apr.  tS. 


Nou.  tO-Uw.  31. 
Nov.  10-f  eb.  28. 

Nov.  tO-Felx  2a 
Nov,  tO-FetiL  261 

NoM.  tO-jan.  31. 

Nov.  tO-Jtm.  31. 

Nov.  lO-Moy  ISl 


Now.  tO-Mv.  31. 
Urn.  10-F«toL  2t. 

Now.  KMAh.  31. 

NOV.  10-fet>.2& 

t^ov.  tO-Febc  28. 


(t5)Unill5>. 


|i)  UbM  15  cowasts  of  that  portioB  <rf 
the  Ktaui  Peninsaim  and  adjacnrt 
i^Mkde  (feaiBi^  into  tb«  Gulf  of  Alaska. 
Cook  Intel  and  TumafUB  Am  from 
Gere  Paint  to  the  point  where  hmptude 
luw  tSOfOOf  W.  crosses  the  coaslluie  of 
ChickalooB  Bay  in  ISkmagain  Arm, 
including  that  area  lying  west  of 
fongittKie  line  ISOtXT  W.  to  the  OKmth 
of  die  Russian  River,  then  southerly 
along  the  Chugach  National  Forest 
boitndar]^  to  tlfee  i^pw  end  oi  Upi>er 
RuasMB  Lake;  and  induding  the 
drainages  into  Upf>er  Russian  Lake  west 
of  the  Chugach  National  Forest 
boundary: 

(A)  Unit  15(A)  consists  of  that  portion 
of  Unit  15  north  of  tile  Kenai  River  and 
Skilak  Lake; 


fB)  thnt  15(B)  consists,  of  that  portion 
of  Unit  15  scRith  of  the  Kenai  River  and 
Skilak  Lake,  and  north  of  the  Kasilof 
Rrrer,  Tustumena  Lake,  Glacier  Creek, 
end  Ttistumena  Gladei; 

(C)  Unit  IStCf  e<msists  of  the 
remainder  of  Unit  15; 

fi>)  The  Skilak  Loop  Management 
Area,  which  consists  of  that  portioD  of 
Uint  15|A)  bounded  by  a  fine  beginning 
at  the  eastern  most  pinction  of  this 
Sterling  Ifighway  and  the  Skilak  Loop 
(milepost  76.3},  then  due  south  to  the 
south  bank  oi  the  Kenai  River,  then 
southerly  along  the  south  bank  of  the 
Kenai  River  to  its  confliience  with 
Skilak  Lake,  then  westerly  along  tba 
north  shore  of  Skilak  Lake  to  Lower 
Skilak  Lake  Campground,  then 
northerly  along  the  Lower  Skilak  Lake 
Campground  Road  and  the  Skilak  Loop 


Road  to  its  westei'u  most  juactitui  vhA 
the  Sterling  Highway,  then  easterly 
along  the  SterHng  Kghway  to  the  point 
of  beginning.  Is  closed  to  the  taking  of 
wildlife,  except  that  grouse  and 
ptarmigan  may  be  taken  only  front 
Oclciber  l-Ktoch  1  by  bow  and  arrow 
only; 

(rii)  Unjt-speerftc  regulations; 

f  A)  Bait  may  be  used  to  bunt  black 
bear  between  April  15  and  }vn9  15; 

(B>  The  Skih^  Loop  Wildbfe 
ManagBment  Aiea  is  cdoaed  to 
subsistence  trapping  of  furfaeaiers; 

(C>  That  portion  of  Unit  1S(B)  east  of 
the  iCenai  River.  Skilak  I  %Vi,,  Skilak 
River,  and  Skilak  Glacier  is  closed  to  the 
trapping  of  marten; 

(D)  Taking  a  red  fox  in  Unit  15  by  any 
means  other  than  a  steel  trap  or  9»re  is 
prohibited. 


HUNTING 
BLACK  BEAR 

3  bears „ __ 

COYOTE: 

No  limit 

HARE  (SnowalhoearrtTandralr 

^k>  Bmit _ _ 

WOLF:  

Unit  15— that  porttan  wrttun  ttie  Kenai  National  WiWIife  Refuge— 2  Wolves 

Uail  IS    niiaiinlMi— 6  Wotves 

WOLVERIIsiE: 


1 


GROUSE  (Spruce,  Blue,  Ruffed  and  Sharp-tailed): 
15  per  dfey,  30 1»  pa«»!»ioi» .._ 

PTAnmSMm  (fkxK  \tmom,  mb  While  taled). 

Unit  15  (A)  and  (B)— 20  per  day,  40  m  possession 

Ui*  15  CQ— 20  pat  day,  40  In  possesstorr 

U«a  15  CC>— 5  pep  day.  10  m  possesskxv 


Operr  season 


JU^I-JuncSa 

ScfH  1-AP.30L 

July  1-June  30. 

Aug.  10-Apr.  3<l 
Awg.  lO-Afv.  3a 


I  Sept  1-Msv.  31. 
AuQ.  lt)-Maf.  Vi. 


Aag.  10-Mw.  31. 
I  Aeg.  10-Oec  31. 
I  JMl  l-Mfef.  31. 


Harvest  limits 


TRAPPING 


BEAVER: 

20  Beaver  per  seasot 

COYOTE:  .     ""1 ' " "■■ v" ' 

No  limit „..:.......;.... 

FOX,  RED  (inckjding  Cross,  Bliadt  and  Saver'l>hases)' " 

1  Fox -  -  . 

MARTEN:  - • 

RSSToTS^rSn^'^mi!  '"^  '"^  "^'-  ^'^  '^'-  ^^"^  "-'  ^"^  ^'^  G-^-e' 
MINK  AND  WEASEL  ' ! • 

No  limit  

MUSKRAT:  '  '  ; ' "" • •- 

No  limit 

OTTER:  ' " : ' • : 

Unif  l5(A)and(B)— Nolimrt 

Urui  15^(C)— NoHmil .  "  •"  "" ■" 

WOLF: ~"  ■■' : -  " — ■' - 

•  No  limit  -  .„  '  • 

WOLVERINE:  ■ " " -  •■; : 

Unit  15  (B)  and  (C>-No  limit , 


Open  season 


Dec.  1-Mar  31. 

Nov.  iO-Feb  28. 

Nov.  10-Feb  28. 

No  open  season. 
Nov.  10-Jaa  31. 

Nov.  10-Jan.  31. 

Now.  10-May  16. 

Nov  iO-Jan.  31 
Nov.  10-Feb  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 


(16)  Unit  16: 

(i)  Unit  16  consists  of  the  drainages 
into  Cook  Inlet  between  Redoubt  Creek 
and  the  Susitna  River,  including 
Redoubt  Creek  drainage.  Kalgin  Island, 
and  the  drainages  on  the  west  side  of 
the  Susitna  River  (including  the  Susitna 
River)  upstream  to  its  confluence  with 
the  Chulitna  River;  the  drainages  into 
the  west  side  of  the  Chulitna  River 
(including  the  Chulitna  River)  upstream 
to  the  Tokositna  River,  and  drainages 


into  the  south  side  of  the  Tokositna 
River  upstream  to  the  base  of  the 
Tokositna  Glacier,  including  the 
drainage  of  the  Kahiltna  Glacier: 

(A)  Unit  16(A)  consists  of  that  portion 
of  Unit  16  east  of  the  east  bank  of  the 
Yentna  River  from  its  mouth  upstream 
to  the  Kahiltna  River,  east  of  the  east 
bank  of  the  Kahiltna  River,  and  east  of 
the  Kahiltna  Glacien 

(B)  Unit  16(B)  consists  of  the 
remainder  of  Unit  16; 


(ii),The  Mount  McKinley  National 
Park,  as  it  existed  prior  to  December  2. 
1980,  is  closed  to  subsistence  uses. 
Subsistence  uses  as  authorized  by 

§ .25(k)(16)  are  permitted  in 

Denali  National  Preserve  and  lands 
added  to  Denali  National  Park  on 
December  2,  1980. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  usf  d  to  hunt  black 
bear  between  April  15  and  June  15 

(B)  (Reserved). 


Harvest  limits 


BLACK  BEAR:  ■     '    .             ""''^"'^ 

3  t)ears  „ 

CARIBOU;  '"' "" "■"■■ ' — -'- " : - 

1  caribou  „.. 

MOOSE:  " ■■'■ ■; •••" • 

RSiISSr^^^Kml?,'^'"^^  ^  ^"^  ^^  °'-  ^'^  '"^^"^  ^  '^"Stalan  R.ver  drainage-1  anttered  buU 

2  coyotes _ 

FOX,  RED  (inckxJing  Cross,  Black  and  Silver  Phases)  "^"  "-" """" 

2  foxes  ...„ „ 

HARE  (Snowrehoe  and  Tundra): "^ " "■ 

No  limit 

LYNX:  "     "" " —  ••■" • 

2  lynx „.. 

WOLF:  "■ ''"' • : : 

5  wotves  ._.. 

WOLVERINE:  '." •"— : -■ 

1  wolverine . _._ _ 

GROUSE  (Spruce,  Bk>e.  Ruffed,  and  Shari>tailed)-" " " "* 

15  per  day,  30  m  possession _ 

PTARMIGAN  (Rock,  Wiltow,  and  White-tailed):  " — • 

20  per  day,  40  in  possession 


Open  season 


BEAVER: 

30  beaver  per  season  .._ 

COYOTE:  

NoHmit _J 

FOX,  RED  (inckjdIng  Cross,  Black  and  siiiver  Phas^V 

No  Bmit „ 

MARTEN:  ;    "" ":""" 

No  ymii 


TRAPPING 





July  i->iune  30. 

Aug.  10-Oct.  31. 

Sepl.  1-Sepl.  15. 
Sep*.  1-SepL  30. 
Dec.  1-Feb.  28. 

Sept.  1-Apr.  3a 

Sept.  l-Fetj.  15. 

July  1-June  30. 

Dec.  15-Jan.  15. 
Aug.  10-Apr.  30. 
Sept.  l-*ter.  31. 
Aug.  10-4/lar.  31. 
Aug.  10-Mar.  31. 

Nov.  10-Apr.  30. 
Nov.  10-Mar.  31. 
Nov.  10-^eb.  28. 
Nov.  10-><aa  31. 
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Harvest  limits 


MINK  AND  WEASEL 

No  limit  

MUSKRAT: 

No  limit  

OTTER: 

No  limit  

WOLF: 

No  limit  

WOLVERINE: 

No  limit  


Open  season 


Nov.  10-Oan.  31. 
Nov.  10-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Fetj.  28. 


(17)  Unit  17. 

(i)  Unit  17  consists  of  drainages  into 
"  Bristol  Bay  and  the  Bering  Sea  between 
Etolin  Point  and  Cape  Newenham,  and 
all  islands  between  these  points 
fncluding  Hagemeister  Island  and  the 
Walrus  Islands: 

(A)  Unit  17(A)  consists  of  the 
drainages  between  Cape  Newenham  and 
Cape  Constantine,  and  Hagemeister 
Island  and  the  Walrus  Islands; 

(B)  Unit  17(B)  consists  of  the 
Nushagak  River  drainage  upstream 
from,  and  including  the  Mulchatna 
River  drainage,  and  the  Wood  River 
drainage  upstream  from  the  outlet  of 
Lake  Beverley; 


(C)  Unit  17(C)  consists  of  the 
remainder  of  Unit  17; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Except  for  aircraft  and  boats  and 
in  legally  permitted  hunting  camps,  the 
Upper  Mulchatna  Controlled  Use  Area 
consisting  of  Unit  17(B).  is  closed  from 
Aug.  1-Nov.  1  to  the  use  of  any 
motorized  vehicle  for  hunting 
ungulates,  bear,  wolves  and  wolvferine. 
including  transportation  of  hunters  and 
parts  of  ungulates,  bear,  wolves  or 
wolverine; 

(B)  The  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 


Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18.  and  that  portion 
of  Unit  19(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
browrn  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting, 
(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15. 

(B)  [Reserved). 


Harvest  limits 


HUNTING 

BLACK  BEAR: 

3  bears •■ - • 

BROWN  BEAR: 

Unit  17(A)  and  ttiat  portion  o(  Unit  17(8)  draining  into  the  Nuyakuk  Uke  and  Tikchik  Lake— 1  bear 
Remainder  of  Unit  17(B)— 1  bear  every  four  regulatory  years  


Unit  17(C)— 1  t»ear  every  four  regulatory  years - 

CARIBOU' 

Unit  17(A)  and  (C>— that  portion  of  17(A)  and  (C)  consisting  of  the  Nushagak  Peninsula  south  of  the  Igushik  River, 
Tuklung  River  and  Tuklung  Hills,  west  to  Tvattvak  Bay— 1  caribou  by  Federal  registration  permit.  Publk:  lands  are 
ctosed  to  the  taking  of  caribou  except  by  the  residents  of  Togiak,  Twin  Hills,  tvlanoKotak,  Aieknagik,  Dillingham, 
Clark's  Point,  and  Ekuk  during  seasons  identified  atxjve. 
Unit  17(B)  and  (C)— that  portion  of  17(C)  east  of  the  Nushagak  River— 5  caribou;  however,  no  rrore  than  2  canbou 
nr^y  be  bulls. 
SHEEP: 

1  ram  with  full  curl  horn  or  larger  

MOOSE: 

Unit  1 7(B>— that  portion  that  includes  all  the  Mulchatna  River  drainage  upstream  from  and  including  the  Chilchitna 

River  drainage — 1  antlered  bull. 
Remainder  of  Unit  17(B)— 1  antlered  bull;  however,  during  the  period  Aug.  20-Aug.  31  bull  nxx)se  may  be  taken  by 

State  registration  permit  only. 
Unit  17(C)— that  portion  that  includes  the  lowithia  drainage  and  Sunshine  Valley  and  all  lands  west  of  Wood  River 

and  south  of  Aieknagik  Lake— 1  antlered  bull;  however,  during  the  period  Aug.  20-Aug.  31  bull  nxjose  may  be 

taken  t>y  State  registration  permit  only. 
Remainder  of  Unit  17(C)— 1  antlered  bull;  however,  during  the  period  Aug.  20-Aug.  31  bull  moose  may  be  taken  by 

State  registrabon  permit  only. 
COYOTE: 

2  coyotes — •- •  •••— • " 

FOX.  ARCTIC  (Blue  and  White  Phase): 

No  limit " • : • 

FOX.  RED  (including  Cross,  Black  and  Sifver  Phases): 

2  foxes • • 

HARE  (Srx)wshoe  and  Tundra): 

No  limit 

LYNX: 

2  lynx ■'■ " " 


Open- season 


July  1-June  30. 

Sept.  1 -May  31. 
Sept.  20-Oct.  10. 
May  10-May  25. 
Sept.  10-Oct.  10. 
Apr.  10-May  25. 

Jan.  1-Mar.  3l. 


Aug.  1-Apr.  15. 

Aug.  10-Sept.  20. 

Sept.  1-Sept.  20. 

Aug.  20-Sept  20. 
Dec.  1-Dec.  31. 
Aug.  20-Sept. -15. 

Aug.  20-Sept.  15. 
Dec.  1-Dec.  31. 

Sept.  1-Apr.  30. 

Dec.  1-Mar.  15. 

Sept.  1-Feb.  15. 

July  1-June  30. 

Nov.  10-Feb.  28. 
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Harvest  limits 

WOLF: 

5  wolves  _... 

WOLVERINE:  " "■"■■■ 

1  wolverine 

GROUSE  (Spruce,  Blue,  Ruffed,  and  Sharj^taited): 

15  per  day,  30  in  possession 

PTARMIGAN  (Rock,  Willow,  and  White-tailed): 

20  per  day.  40  in  possession 

BEAVER:  "'"'^'^^''^^ 

Unit  17(A) — 20  tjeaver  per  season 

Unit  17(B)  and  (C)— 20  beaver  per  season"!"!.     

COYOTE: 

No  linriit  „ 

FOX.  ARCTIC  (Blue  and  White  Phase)" 

No  linoit  _ 

FOX,  RED  (including  Cross.  Black  and  Silver  Phases): 

No  limit  

LYNX:  

No  limit  

MARTEN:  ' ' 

No  limit  

MINK  AND  WEASEL 

No  limit 

MUSKRAT:  ' 

No  limit  

OTTER:  ' 

No  limit 

WOLF:  -■ ,: • 

No  limit 

WOLVERINE:  " ■■■■■ ' ' 

No  linriil  „ 


Open  season 


Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Jan.  1-Feb.  28. 
Jan.  1-Feb.  28. 

Nov.  10-Mar.  31. 

Nov.  ip-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

NCN.  10-Feb.  28. 

Nov.  lO-June  lO. 

Nov.  10-Mar.  31. 

Nov.  10-War  31. 

Nov.  10-Feb.  28. 


(18)  Unit  18. 

(i)  Unit  18  consists  of  that  area 
draining  into  the  Yukon  and 
Kuskokwim  Rivers  dovrastream  from  a 
straight  line<lrawn  between  Lower 
Kalskag  and  Paimiut  and  the  drainages 
flovdng  into  the  Bering  Sea  from  Cape 
Newenham  on  the  south  to  and 
including  the  Pastolik  River  drainage  on 
the  north;  Nunivak,  St.  Matthew,  and 
adjacent  islands  between  Cape 
Newenham  and  the  Pastolik  River; 

(ii)  In  the  following  areas,  the  talcing 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Kalskag  Controlled  Use  Area 
which  consists  of  that  portion  of  Unit  18 
bounded  by  a  line  from  Lower  Kalskag 
on  the  Kuskokwim  River,  northwesterly 


to  Russian  Mission  on  the  Yukon  River, 
then  east  along  the  north  bank  of  the 
Yukon  River  to  the  old  site  of  Paimiut, 
then  back  to  Lower  Kalskag  is  closed  to 
the  use  of  aircraft  for  hunting  any 
ungulate,  bear,  wolf,  or  wolverine, 
including  the  transportation  of  any 
hunter  and  ungulate,  bear,  wolf,  or 
wolverine  part;  however,  this  does  not 
apply  to  transportation  of  a  hunter  or 
ungulate,  bear,  wolf,  or  wolverine  part 
by  aircraft  between  publicly  owned 
airports  in  the  Controlled  Use  Area  or 
between  a  publicly  owned  airport 
within  the  Area  and  points  outside  the 
Area; 

(B)  The  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 


Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lakeand 
Tikchik  Lake.  Unit  18.  and  that  portion 
of  Unit  19(A)  and  (B)  dowTistream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting. 

(iii)  Unit-specific  regulations; 

(A)  A  firearm  may  be  used  to  take 
beaver  under  a  trapping  license  in  Unit 
18  from  Apr.  l-)un.  10. 

(B)  [Reserved]. 


Harvest  limits 


BLACK  BEAR; 

3  bears  

BROWN  BEAR: 

1  bear  

CARIBOU: 


HUNTING 


alI^"al  ^T"J°"*i!.°i'^  ^"'*°"  R~er-Kilbuck  caribou  herd;  rural  Alaska  residents  domiciled  in  Tuluksak 
iSn.^^'ri"1^J  l!!!:!L^^"'^'  Napaaskiak.  Napak«k.  Kasigiuk.  Atmauthluak  NunapS 
I^"^'!.?'  ^^H!^^^-  ^5<>«*^e^  Bay.  Platinum.  Togiak.  and  Twin  Hills.  Snfy.  A  Federal  re^tratoTS^mrt 
SJf^  Ll^JE^LlTTj'.r*^  for  these  hums  will  be  detem^ned  Ta  later  date.  T^lak^oS 
t^tlS^^? a'S^G.  '^'*  °'  '^°  ^  ^'  ^^  '^^"^  '"  ^^  °^  ^'^  hunlsldmms- 

Remaifxter  of  Unit  18 


Open  season 


July  1-June  30. 
Sept.  1-May  31. 


Dec.  15-Jan. 
Feb.  23-«^r. 


9. 
15. 


No  open  season. 
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Harvest  limits 

MOOSE: 

Unit  ia— tt»t  portion  nortti  and  west  of  a  line  from  Cape  Romanzof  to  Kuzilvak  Mountain,  and  then  to  Mountain  \/i^ 
lage,  and  west  of,  but  nol  including,  ttie  Andreafsky  River  drainage— l  antlered  txjll. 

Unit  18— ttx)se  portions  in  the  Kanektok  and  Goodnews  drainages 

Remainder  of  Unit  18—1  antlered  bull.  A  10-day  hunt  (1  bull,  evidence  of  sex  required)  will  be  opened  by  an- 
nouncement sometime  between  Dec.  1  and  Feb.  28. 

PuWk:  lands  in  Unit  18  are  closed  to  the  hunting  of  moose,  except  by  rural  Alaska  residents  of  Unit  18  and  Upper 
Kalskag  during  seasons  kjentified  atx>ve. 
COYOTE: 

2  coyotes - - •"• • 

FOX,  ARCTIC  (Blue  and  White  Phase): 

2  foxes • • •• ' • 

FOX.  RED  (including  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  ttian  2  foxes  may  be  taken  prior  to  Oct  1 

HARE  (Snowshoe  and  Tundra): 

No  limit : • • - " 

LYNX:  -  - 

2  lynx ....« - 

WOLF: 

5  wolves .'• • •■•••" •. •■ 

WOLVERINE: 

1  wolverine - • 

GROUSE  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession „ - •"• •• • 

PTARMIGAN  (Rock,  Willow,  and  White-tailed): 

20  per  day,  40  in  possession • « •• 

TRAPPING 
BEAVER: 

No  limit  ...'. _■ .• - • 

COYOTE: 

No  limit  • "• 

FOX,  ARCTIC  (Blue  and  White  Phase): 

No  limit  - •••• 

FOX.  RED  (including  Cross.  Black  and  Silver  Phases): ' 

No  limit • 

LYNX: 

No  limit - : - •• 

MARTEN: 

No  limit  .~ - 

MINK  AND  WEASEL 

No  limit  •• 

MUSKRAT: 

No  limit  '. • • • • 

OTTER: 

No  limit  , • — • 

WOLF: 

No  limit  „ " ~ - • 

WOLVERINE: 

No  limit  ." - • ■ — • • 


Open  season 


Sept.  5-Sept.  25. 

No  open  season. 
Sept.  1-Sept.  30. 
Winter  season  to  be 
announced. 


Sept.  1-Apr.  30. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 
July  1-June  30: 
Nov.  lO-Mar.  31. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-May  30. 

Nov.  1-June  1&. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  3  ^ 
Nov.  10-Jan.  31. 
Nov.  10-\June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 


(19)  Unit  19. 

(i)  Unit  19  consists  of  the  Kuskokwim 
River  drainage  upstream  from  Lower 
Kalskag: 

(A)  Unit  19(A)  consists  of  the 
Kuskokwim  River  drainage  downstream 
from  and  including  the  Moose  Creek 
drainage  on  the  north  bank  and 
downstream  from  and  including  the 
Stony  River  drainage  on  the  south  bank, 
excluding  Unit  19(B); 

(B)  Unit  19(B)  consists  of  the  Aniak 
River  drainage  upstream  from  and 
including  the  Salmon  River  drainage, 
the  Holitna  River  drainage  upstream 
trom  and  including  the  Bakbuk  Creek 
drainage,  that  area  south  of  a  line  from 
the  mouth  of  Bakbuk  Creek  to  the  radar 
dome  at  Sparrevohn  Air  Force  Base. 


including  the  Hoholitna  River  drainage 
upstream  from  that  line,  and  the  Stony 
River  drainage  upstream  from  and 
including  the  Can  Creek  drainage; 

(C)  Unit  19(C)  consists  of  that  portion 
of  Unit  19  south  and  east  of  a  line  from 
Benchmark  M#1.26  (approximately  1.26 
miles  south  of  the  northwest  comer  of 
the  original  Mt.  McKinley  National  Park 
boimdary)  to  the  peak  of  Lone 
Mountain,  then  due  west  to  Big  River, 
including  the  Big  River  drainage 
upstream  from  that  line,  and  including 
the  Swift  River  drainage  upstream  from 
and  including  the  North  Fork  drainage; 

(D)  Unit  19(D)  consists  of  the 
remainder  of  Unit  19; 


(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lana: 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980,  are  closed  to 
subsistence  uses.  Subsistence  uses  as 

authorized  by  § .25(k)(19)  are 

permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2. 1980; 

(B)  The  Upper  Kuskokwim  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  19(D)  upstream  from  the  mouth 
of  Big  River  including  the  drainages  of 
the  Big  River.  Middle  Fork.  South  Fork, 
East  Fork,  and  Tonzona  River,  and 
bounded  by  a  line  follovdng  the  west 


bank  of  the  Swift  Fork  (McKinley  Fork) 
of  the  Kuskokwim  River  to  152°  50"  W. 
long.,  then  north  to  the  boundary  of 
Denali  National  Preserve,  then  following 
the  western  boundary  of  DenaH  National 
Preserve  north  to  its  intersection  with 
the  Minchumina-Telida  winter  trail, 
then  west  to  the  crest  of  Telida 
Mountain,  then  north  along  the  crest  of 
Munsatli  Ridge  to  elevation  1,610,  then 
northwest  to  Dyckmah  Mountain  and 
following  the  crest  of  the  divide 
between  the  Kuskokwim  River  and  the 
Nowitna  drainage,  and  the  divide 
between  the  Kuskokwim  River  and  the 
Nixon  Fork  River  to  Loaf  bench  mark  on 


Halfway  Mountain,  then  south  to  the 
west  side  of  Big  River  drainage,  the 
point  of  beginning,  is  closed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  huntfer  or 
moose  part;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  moose  part  by  aircraft  between 
publicly  owned  airports  in  the 
Controlled  Use  Area,  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Western  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  17(A),  that  portion  of  17(B) 


draining  into  Nuyakuk  Lake  and 
Tikchik  Lake.  Unit  18,  and  that  portion 
of  Unit  19(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  hunting  by  Stale 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  lo 
hunting, 
(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30 

(B)  [Reserved]. 


Harvest  limits 


BLACK  BEAR: 

3  bears  

BROWN  BEAR: 


HUNTING 


Open  season 


^^^  ru^,?iKrr  s-f«:nxiri'S'rr "" "-  -™^-"-' 


CARIBOU 


Unit  19(A)  north  of  Kuskokwim  River— 1  caribou 


Un^l9(A)  south  of  the  Kuskokwim  River..andUn,t  19(B)  (excluding  rural  Alaska  residents  of  Lime  Village)^  cari- 

Unit  19(C)— 1  caribou  ,.: 

Unit  19(D)  south  and  east  of  the  Kuskokw^iT^Riverand  Nortti'F^;»;of:theKuskokw^  River-V"c^ 
Remainder  of  Unit  19(D)— 1  canbou 

SHEEP: 

1  ram  with  7/8  curl  .... 
MOOSE:  :    " ' ■"■' •" •' 

Unit  19(A)^1  moose;  however,  antlerless  moose  may  be  taken  only  from  Jan.  1-Jan.  io  and  Feb.  i-Feb.  5 


July  1-June  30 

Sept.  1-May  31. 
Sept.  10-May  25. 

Aug.  10-SepI.  30. 
Ncv.  1-Feb.  28. 
Aug.  10-Mar.  3i. 

Aug.  iO-Oct.  10. 
Aug.  10-Sepl.  30. 
Nov.  l^an.  31. 
Aug.  10-Sept.  30 
July  1-Jur>e  30. 


Unit  19(B)— 1  antlered  bull  :.,... 

Unit  19(C)— 1  antlered  bun !.. "'''''"'. •'■ 

Unit  l9(D)-that  portion  of  the  Upper  Kuskokwim ■(k)nt»^ii^  use  Area^*^^^^^^ 
UpTpmu!^"""^;^^  °',":'  ^°^'  '°'^  '°  *^^  ™"^  °'  '"^  Swift  Fork-1  anlerSbur 
URit  l9(D)^emainder  of  the  Upper  Kuskokwim  Controlled  Use  Area-1  bull 

Remainder  of  Unit  19(D)— i  antlered  bull  ...„ 


drainage  upstream 


COYOTE: 

2  coyotes _ _. 

FOX,  RED  (including  Cross,  Black  and  Silver  Phases): 

■.*ol-°  'i"*®^=  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct  1 
HARE  (Snowshoe  and  Tundra): 

No  limit 

LYNX:  ■■ ■ ■ ': 

2  lynx _ 

WOLF:  ■; - 

5  wolves  .       , 

WOLVERINE:  ""■" " '■ ; " ; 

1  wolverine 

GROUSE  (Spnjce,  Blue.  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession 

PTARMIGAN  (Rock,  Willow,  and  White-tailed):       

20  per  day,  40  in  possession 


BEAVER: 
No  limit 


TRAPPING 


Aug.  10-Sepj.  20. 
July  1-June  30. 

Sept.  5-Sep1.  25 
Jan.  1-Jan.  io. 
Feb.  1-Feb  5 
Sept.  1-Sept.  30 
Sept.  1-Oct.  10. 
Sept.  1-Sept.  30. 

Sept.  1-Sept.  30 
Dec.  1-Feb.  28 
Sept.  1-SepJ  30. 
Dec.  1-Dec.  i5. 

Sept.  1-Apf.  30 

Sept.  1-Mar.  15. 

July  1-June  30. 

Nov.  1-Feb.  28. 

Aug.  lO-Apr.  30 

Sept.  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  lO-Apr  30. 

Nov.  1-Apr.  15. 
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Hsrvest  Ifrals 


CX)YOTE: 

No  Hmrt  - ■ 

FOX.  RED  (inckJding  Cross.  Black  and  Silver  Phases): 

NoSmrt 

LYNX: 

Nokmrt 

MARTEN; 

No  Hmil  ~ " 

MINK  AND  WEASEL: 

No  limit  ~ " 


MUSKRAT: 

No  limit  .. 
OTTER: 

No  limit  .. 
WOLF: 

No  limit  .. 
WOLVERINE: 

No  limit  .. 


Open  season 


Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 


(20)  Unit  20. 

(i)  Unit  20  consists  of  the  Yukon  River 
drainage  upstream  from  and  including 
the  Tozitna  River  drainage  to  and 
including  the  Hamlin  Creek  drainage, 
drainages  into  the  south  bank  of  the 
Yukon  River  upstream  from  and 
including  the  Charley  River  drainage, 
the  Ladue  River  and  Fortymile  River 
drainages  and  the  Tanana  River 
drainage  north  of  Unit  13  and 
downstream  from  the  east  bank  of  the 
Robertson  River: 

(A)  Unit  20(A)  consists  of  that  portion 
of  Unit  20  bounded  on  the  south  by  the 
Unit  13  boundary,  boimded  on  the  east 
by  the  west  bank  of  the  Delta  River, 
bounded  on  the  north  by  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Delta  River  downstream  to  its 
confluence  with  the  Nenana  River,  and 
bounded  on  the  west  by  the  east  bank 
of  the  Nenana  River: 

(B)  Unit  20(B)  consists  of  drainages 
into  the  north  bank  of  the  Tanana  River 
from  and  including  Hot  Springs  Slough 
upstream  to  and  including  the  Barmer 
Creek  drainage; 

(C)  Unit  20(C)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Nenana  River  and  on 
the  north  by  the  north  bank  of  the 
Tanana  River  downstream  from  the 
Nenana  River; 

<D)  Unit  20(D)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Robertson  River  and  on 
the  west  by  the  west  bank  of  the  Delta 
River,  and  drainages  into  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Robertson  River  downstream 
to.  but  excluding  the  Baimer  Creek 
drainage: 

(E)  Unit  20(E)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  and  including  the 
Charley  River  drainage,  and  the  Ladue 
River  drainage; 


(F)  Unit  20(F)  consists  of  the 
remainder  of  Unit  20; 

(ii)  In  the  following  areas,  the  taking 
of  wildUfe  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2. 1980,  are  closed  to 
subsistence  uses.  Subsistence  uses  as 

authorized  by  § _.25(k)(20)  are 

permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2, 1980; 

(B)  Use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  from 
Aug.  5-Aug.  25  in  the  Delta  Controlled 
Use  Area,  the  boundary  of  which  is 
defined  as:  a  line  begiiuiing  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGiimis  Creek 
to  its  confluence  with  the  Delta  River, 
then  east  in  a  straight  line  across  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Richardson  Highway  to  its  junction  with 
the  Alaska  Highway,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  the' 
west  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  head  of  the 
Canwell  Glacier,  then  west  along  the 
north  bank  of  the  Canwell  Glacier  and 
Miller  Creek  to  the  Delta  River; 

(C)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20.  24.  25.  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukoii 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
provided  below.  The  use  of 


snowmobiles  is  authorized  only  for  the 
subsistence  taking  of  wildlife  by 
residents  living  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  licensed  highway  vehicles  is 
limited  only  to  designated  roads  within 
the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  firearms 
within  the  Corridor  is  authorized  only 
for  the  residents  of  Alatna.  Allakaket, 
Anaktuvuk  Pass.  Bettles.  Evansville. 
Stevens  Village,  and  residents  living 
within  the  Corridor; 

(D)  The  Glacier  Mountain  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  20(E)  bounded  by  a  line 
beginning  at  Mile  140  of  the  Taylor 
Highway,  then  north  along  the  highway 
to  Eagle,  then  west  along  the  cat  trail 
from  Eagle  to  Crooked  Creek,  then  from 
Crooked  Creek  southwest  along  thie  west 
bank  of  Mogul  Creek  to  its  headwaters 
on  North  Peak,  then  west  across  North 
Peak  to  the  headwaters  of  Independence 
Creek,  then  southwest  along  the  west 
bank  of  Independence  Creek  to  its 
confluence  with  the  North  Fork  of  the 
Fortymile  River,  then  easterly  along  the 
south  bank  of  the  North  Fork  of  the 
Fortymile  River  to  its  confluence  with 
Champion  Creek,  then  across  the  North 
Fork  of  the  Fortymile  River  to  the  south 
bank  of  Champion  Creek  and  easterly 
along  the  south  bank  of  Champion  Creek 
to  its  confluence  with  Little  Champion 
Creek,  then  northeast  along  the  east 
bank  of  Little  Champion  Creek  to  its 
headwaters,  then  northeasterly  in  a 
direct  line  to  Mile  140  on  the  Taylor 
Highway,  is  closed  to  the  use  of  any 
motorized  vehicle  for  hunting  from 
Augvist  5-September  20;  however,  this 
does  not  prohibit  motorized  access  via, 
or  transportation  of  harvested  wildlife 
on,  the  Taylor  Highway  or  any  airport; 

(E)  Tlie  Minto  Flats  Management 
Area,  which  consists  of  that  portion  of 
Unit  20  bounded  by  the  Elliot  Highway 


beginning  at  Mile  118.  then 
northeasterly  to  Mile  96,  then  east  to  the 
Tolovana  Hotsprings  Dome,  then  east  to 
the  Winter  Cat  Trail,  then  along  the  Cat 
Trail  south  to  the  Old  Telegraph  Trail  at 
Dunbar,  then  westerly  along  the  trail  to 
a  point  where  it  joins  the  Tanana  River 
three  miles  above  Old  Minto,  then  along 
the  north  bank  of  the  Tanana  River 
(including  all  chaimels  and  sloughs 
except  Swan  Neck  Slough),  to  the 
confluence  of  the  Tanana  and  Tolovana 
Rivers  and  then  northerly  to  the  point 
of  beginning,  is  open  to  moose  hunting 
by  permit  only; 

(F)  The  Fairbanks  Management  Area, 
which  consists  of  the  Coldstream 
subdivision  OSE  V*  SE  V*.  Section  28 
and  Section  33,  To\vnship  2  North, 
Range  1  West,  Fairbanks  Meridian)  and 
that  portion  of  Unit  20(B)  bounded  by 
a  line  from  the  confluence  of  Rosie 
Creek  and  the  Tanana  River,  northerly 
along  Rosie  Creek  to  the  divide  between 
Rosie  Creek  and  Cripple  Creek,  then 
down  Cripple  Creek  to  its  confluence 
with  Ester  Creek,  then  up  Ester  Creek  to 
its  confluence  with  Ready  Bullion 
Creek,  then  up  Ready  BulHon  Creek  to 
the  summit  of  Ester  Dome,  then  down 


Sheep  Creek  to  its  confluence  with 
Coldstream  Creek,  then  easterly  along 
Coldstream  Creek  to  its  confluence  with 
First  Chance  Creek,  then  up  First 
Chance  Creek  to  Tungsten  Hill,  then 
southerly  along  Steele  Creek  to  its 
intersection  with  the  Trans-Alaska 
Pipeline,  then  southerly  along  the 
pipeline  right-of-way  to  the  Chena 
River,  then  along  the  north  bank  of  the 
Chena  River  to  the  Moose  Creek  dike, 
then  southerly  along  Moose  Creek  dike 
to  its  intersection  with  the  Tanana 
River,  and  then  westerly  along  the  north 
bank  of  the  Tanana  River  to  the  point  of 
beginning,  is  open  to  moose  hunting  by 
bow  and  arrow  only; 

(G)  The  Ferry  Trail  Management  Area, 
which  consists  of  that  portion  of  Unit 
20(A)  bounded  on  the  north  by  the  Rex 
Trail;  on  the  west  by  the  east  bank  of  the 
Nenana  River  from  its  intersection  with 
the  Rex  Trail  south  to  the  divide 
forming  the  north  boundary  of  the 
Lignite  Creek  drainage;  on  the  south  by 
that  divide  easterly  and  southerly  to  the 
headwaters  of  Sanderson  Creek  at 
UsibelU  Peak,  then  along  a 
southwesterly  line  to  the  confluence  of 
Healy  Creek  and  Coal  Creek,  then 


upstream  easterly  along  the  south  bank 
of  Healy  Creek  to  the  north  fork  of  Healy 
Creek,  then  along  the  north  fork  of 
Healy  Creek  to  its  headwaters;  on  the 
east  by  a  straight  line  from  the 
headwaters  of  Healy  Creek  to  the 
headwaters  of  Dexter  Creek,  then  along 
Dexter  Creek  to  the  Totatlanika  River, 
then  down  the  east  bank  of  the 
Totatlanika  River  to  the  Rex  Trail  is 
open  to  caribou  hunting  by  permit  only, 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Trapping  of  wolves  in  Unit  20(E) 
during  April  and  October  with  a  steel 
trap,  or  with  a  snare  using  cable  smaller 
than  V32  inch  diameter,  is  prohibited; 

(C)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  20  and  21  is  allowed  for  the 
celebration  known  as  the  Nuchala\\oy\a 
Potlatch.  under  the  terms  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  individuals  only  at  the  request 
of  the  Native  Village  of  Tanana.  This 
three  moose  limit  is  not  cumulative 
with  that  permitted  by  the  State. 


Harvest  limits 


BLACK  BEAR: 

3  bears  

BROWN  BEAR: 


HUNTING 


Unit  20— except  Unit  20(E>— 1  bear  every  four  regulatory  vears 
CARIBOU: 


^"k'  l°*5^~"J  '^"  ^  ^^^'^*  registration  permit  only;  the  season  will  close  when  a  harvest  quota  for  the  Fortymile 
herd  has  been  reached.  The  harvest  quota  will  be  determined  by  the  Board  after  consultation  with  ADF&G  and 
announced  before  the  season  opening.  ^  a  'j 

Unit  20(F)— Tozitna  River  drainage— 1  caribou;  however,  only  bull  caribou  may  be  taken  Aug.  10-Sept.  30  


Unit  20(F>— south  of  the  Yukon  River  

Remainder  of  Unit  20(F)— 1  boll " "" " 

MOOSE:  ■■■■■ ' ■ ■ '■ 

Unit  20{A)-the  Ferry  Trail  Management  Area-1  bull  with  spike-fork  ot  50-ioch  antlers  or  antlers  with  4  or  more 
txow  tines  on  one  side. 

Remainder  of  Unit  20(A)— i  antlered  bull  r. 

Unit  20(B)— that  portion  within-the  Minto  Flats  Management  Area— itwliby  Federal  re^^^^^^^ 

Unit  20{B>-th€  drainage  o(  the  Middle  Fork  of  the  Chena  River  and  that  portion  ol  the  Satoha  River  Dramaoe  uo- 
stream  from  and  including  Goose  Creek— 1  antlered  bull. 

Remainder  of  Unit  20(B)— 1  antlered  bull  ,      ...- 

^1!i^°i*"^^  ^""®'®**  """•  however,  white-phased  or  partial  aibinoitTOre'ttwn  50  perce^ 

Unit  20(E)— that  portion  drained  by  the  Ladue.  Sixty-mile,  and  Forty-mile  Rivers  (all  forks)  from  Mile  9'.-^  to  Mile  145 

Taylor  Highway,  including  the  Boundary  Cutoff  Road— 1  antlered  bull.  - 
Remainder  of  Unit  20(E)— that  portion  draining  into  the  Yukon  River  upstream  from  and  including  the  Charley  River 

1    J!11?^/°        '"eluding  the  Boundary  Creek  drainages  and  the  Taylor  Highway  from  mile  145  to  Eagle-i  ant- 

i6r6u  Dull. 

Uriit  20(F)-that  portion  within  the  Dalton  Highway  Corridor  Management  Area-i  antlered  bull  by  Federal  reaistra- 
tion  permit  only.  '  » 

Remainder  of  Unit  20(F>—1  antlered  bull 

COYOTE:  .  ' - '-''' : • 

2  coyotes . 

FOX,  RED  (including  Cross.  Black  and  Silver  Phases):  "  " 

1 0  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct.  1 
HARE  (Snowshoe  and  Tundra):  " "" 

No  limit 


Open  season 


July  1-June  30. 

Sept.  1-May3i. 

Aug.  lO-Sept.  30. 
Dec.  1-Feb.  28. 

Aug.  10-Sep(.  30. 
Nov.  26-Dec.  ^Q. 
Mar.  l-Mar.  15. 
No  open  season. 
Aug.  l0-£epf  30. 

Sept.  f-Sepl.  20. 

Sept.  1-Sept.  20. 
Sept.  1-Sept  20 
Jan.  10-Feb.  28 
Sept.  1-Sept.  20 

Sept.  1-Sept.  20. 
Sept.  1-Sept  30 

Sept.  1-Sept.  15 

Sepf.  5-Sept.  25 

Sept.  1-Sepl  25. 
Sept.  1-Sept.  25 
Sept.  i-Apc.  30 
Sept.  1-Mar.  i5. 
July  1-June  30 
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Harvest  limits 


LYNX: 

Umt  20(E)— 2  lynx r •;- 

Remainder  of  Unit  20—2  lynx .— — ., ••-:• — 

WOLF: 

10  wotves V  •■• - • : 

WOLVERINE:  1 

i  uwotvfifi06  . • •. ...— • • -.-.••, • 

GROUSE  (Spruce.  Blue.  Rufted.  and  Sharp-tailed): 

Unit  20(D)— that  portion  south  of  the  Tanana  River  and  »«st  of  the  Johnson  River— 15  per  day.  30  in  possession, 
provided  that  not  nxjre  than  5  per  day  and  10  in  possession  are  sharp-tailed  grouse. 

Unit  20— Remainder— 15  per  day,  30  in  possession  ~ : - •• 

PTARMIGAN  (Rock.  Willow,  and  White-tailed):                                                                               ^  ..    .,    ,     ^      ^ 
Unit  20— those  portions  within  five  miles  of  Alaska  Route  5  (Taytor  Highway,  both  to  Eagle  and  the  Alaska-Canada 
boundary)  and  that  portion  of  Alaska  Route  4  (Richardson  Highway)  south  of  Delta  Junction— 20  per  day.  40  in 
possession. 
Unit  20— Remainder— 20  per  day.  40  in  possession  — •• 

TRAPPING 

BEAVER' 

Unit  20(A).  20(B).  Unit  20(C).  Unit  20(E).  and  20(D)— that  portkw  draining  into  the  north  bank  of  the  Tanana  River. 

including  the  islands  in  the  Tanana  River— 25  beaver. 

Remainder  of  Unit  20(D)— 15  beaver 

Unit  20(F)— 50  beaver ^._ - • 

COYOTE:  . 

Unit  20(E>— No  Hmit :•.. - - • •• 

Remainder  Unit  20— No  limit  "• • 

FOX,  RED  (including  Cross.  Black  and  Silver  Phases): 


Open  season 


No  limit 


LYNX: 

t^  limit — 

MARTEN: 

No  limit  „... 

MINK  AND  WEASEL 

No  timit .^ 

MUSKRAT: 

Unit  20(E)— No  limit  

Remainder  of  Unit  20— No  limit 
OTTER: 

No  limit , 

WOLF: 

Unit  20(E)— No  limit  

Remainder  of  Unit  20— No  limit 
WOLVERINE: 

No  limit  


Nov.  1-Jai.  31. 
Dec.  1— Jan.  31. 

Aug.  10-Apr.  30. 

Sept.  1 -Mar.  31. 

Aug.  2&-Mar.  31 . 

Aug.  10-Mar.  31. 

Aug.  tO-Mar.  31. 

Aug.  10— Apr- 30. 

Nov.  1 -Apr.  15. 

Feb.  1-Apr.  15. 
Nov.  1-Apr.  15. 

Nov.  1-Feb.  28. 
Nov.  1-Mar.  31. 

Nov.  1-f  eb.  28. 

Dec.  1-Jan.  15. 

Mov.  1-Feb.  28. 

Nov.  1-Feb.  28. 

Sept.  20-June  10. 
Sept.  20-June  10. 

Nov.  1-Apr.  15. 

Oct  1-Apr.  30. 
Nov.  1-Mar.  31. 

I  Nov.  1— Feb.  28. 


(21)  Unit  21. 

(1)  Unit  21  consists  of  drainages  into 
the  Yukon  River  upstream  from  Paimiut 
to.  but  not  including  the  Tozitna  River 
drainage  on  the  north  bank,  and  to.  but 
not  including  the  Tanana  River  drainage 
on  the  south  bank;  and  excluding  the 
Koyukuk  River  upstream  emd  including 
from  the  Dulbi  River  drainage: 

(A)  Unit  21(A)  consists  of  the  Innoko 
River  drainage  upstream  from  and 
including  the  Iditarod  River  drainage, 
and  the  Novritna  River  drainage 
upstream  from  the  Little  Mud  River; 

(B)  Unit  21(B)  consists  of  the  Yukon 
River  drainage  upstream  from  Ruby  and 
east  of  the  Ruby-Poorman  Road, 
downstream  from  and  excluding  the 
Tozitna  River  and  Tanana  River 
drainages,  and  excluding  the  Nowitna 
River  drainage  upstream  from  the  Little 
Mud  River,  and  excluding  the  Melozitna 
River  drainage  upstream  from  Grayling 
Creek; 


(C)  Unit  2 1(C)  consists  of  the 
Melozitna  River  drainage  upstream  from 
Grayling  Creek,  and  the  Dulbi  River 
drainage  upstream  from  and  including 
the  Cottonwood  Creek  drainage; 

(D)  Unit  21(D)  consists  of  the  Yukon 
River  drainage  from  and  including  the 
Blackburn  Creek  drainage  upstream  to 
Ruby,  including  the  area  west  of  the 
Ruby-Foorman  Road,  excluding  the 
Koyukuk  River  drainage  upstream  from 
the  Dulbi  River  drainage,  and  excluding 
the  Dulbi  River  drainage  upstream  from 
Cottonwood  Creek; 

(E)  Unit  21(E)  consists  of  the  Yukon 
River  drainage  from  Paimiut  upstream 
to.  but  not  including  the  Blackburn 
Creek  drainage,  and  the  Innoko  River 
drainage  dovoistream  from  the  Iditarod 
River  drainage; 

(ii)  In  the  follovdng  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 


of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk.  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65«  57'  N.  lat..  156'  41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Moimtain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 


publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  statitMi  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station; 

(B)  The  Paradise  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  21 
bounded  by  a  line  beginning  at  the  old 
village  of  Paimiut,  then  north  along  the 
west  bank  of  the  Yukon  River  to 
Paradise,  then  north \vest  to  the  mouth 
of  Stanstrom  Creek  on  the  Bonasila 
River,  then  northeast  to  the  mouth  of  the 
Anvik  River,  then  along  the  west  bank 
of  the  Yukon  River  to  the  lower  end  of 
Eagle  Island  (approximately  45  miles 
north  of  Grayling),  then  to  the  mouth  of 
the  Iditarod  River,  then  down  the  east 


bank  of  the  Innoko  River  to  its 
confluence  with  Paimiut  Slough,  then 
south  along  the  east  bank  of  Paimiut 
Slough  to  its  mouth,  and  then  to  the  old 
village  of  Paimiut,  is  closed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
part  of  moose;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  part  of  moose  by  aircraft 
between  publicly  owned  airports  in  the 
Controlled  Use  Area  or  between  a 
publicly  owned  airport  within  the  aiea 
and  points  outside  the  area, 
(jii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
21(E)  from  Apr.  l-|une  1. 


(C)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  20  and  21  is  allowed  for  the 
celebration  known  as  the  NHichalawoyya 
Potlatch,  under  the  terms  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  individuals  only  at  the  request 
of  the  Native  Village  of  Tanana.  This 
three  moose  limit  is  not  cumulative 
with  that  permitted  by  the  State. 

(D)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  21  is  allowed  for  the  celebration 
known  as  the  Kalfag/Nulato  Stickdance, 
under  the  terms  of  a  Federal  n?gi.stration 
permit.  Permits  will  be  issued  to 
individuals  only  at  the  request  of  the 
Native  Village  of  Kaltag  or  Nulato.  This 
three  moose  limit  is  not  cumulative 
with  that  permitted  by  the  State. 


Harvest  limits 


HUPITMG 


BLACK  BEAR: 

3  bears  . •  „  —_._*_-" 

BROWN  BEAR:  ' "    "" " '- ■ " - — • 

1  tJear  every  four  regulatory  years    

CAfllBOU:  '"■" """' " "•■' " V 

Unit2l(A).  (B),(C).  and  (E}—1  caribou. .: ......_„ _  

Unit  21(D)— North  of  the  Yukon  River  and  east  of  the  Koyuk^  River  1  carioo^"iioi,e7&',  z'axitiibo^^^^  mav 

be  taken  durtng  a  winter  season  to  be  announced. 

Unit  21(D>-Remair»der  (Western  Arctic  Caribou  herd)— 5  caribou  per  day;  however,  cow  caribou  may'not  be  taken 
May  t6-June  30. 
MOOSE:  :         -    -- 

Unit  21(A)— 1  anteredbult ..,.-. _^  _ 

Unit  21(B)  and  (C)— 1  antlered  txjH ., 

Unit  2t(D>— 1  moose;  however,  antlerless  nrxwse  may  be  taken  only  from  Se(i  2i-^Se|i  25  iib  Frt>^^ 

nx)Ose  may  not  be  taken  within  one-half  mHe  of  the  Yukon  River  during  the  February  season 
Unit  21(E>—1  moose;  however,  only  antlered  bulls  may  be  taken  from  Sept.  S-Sept.  25  

COYOTE:  _ 

2  coyotes ..„ , ' 

FOX,  RED  (including  Cross.  Black  and  Silver  Phases):    -        

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prio*  to  Oct  t 
HARE  (Snowshoe  and  Tundra): 

No  limit  

LYNX:  ""■■ '""" 'T "    ""'"' 

2lyrtt „._..^.......... 

WOLF:  ■■■■■ ■■■ ■ "■■; 

5  wo^es  „...:.....■ 

WOLVERINE:  "    "■"■■." ■" " 

1  wolvertne  _ 

GROUSE  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day.  30  in  possesskjn „ 

PTARMIGAN  (Rock.  Wiiow.  and  White-tailed): 

20  per  day,  40  in  possession _ „ „ 


Open  season 


BEAVER: 

Unit  2T(E)— No  LirrK 

Remainder  of  Uhil  21— Wo  XJrriH _.... 

COYOTE: 

NolhTift 

FOX.  RED  Oncluding  Cross.  Black  and  Silver  Phasw): 

No  *rnH _ „ 

LYNX: 

No  limit ; 

MARTENt 

No  fcttit  „ 

MINK  AND  WEASEL 

No  Bruit 


TRAPPING 


Jufy  1-Oune  30. 

Sept.  1-May  31- 

Aug.  i0-SepL  30. 
Aug.  lO-Sept.  30. 
Winter  season  to  be 

announced. 
July  '>-Jur«  3a 

Sept.  5-S«pL  3a 

Nov.  1-Nov.  30. 
Sept  5-Sepl  25 
Sept  5-Sef)t  25. 
Feb.  1-Feb.  5. 
Sept.  5-S^.  25. 
Feb.  1-Feb.  iO. 

Sept.  1-Apr  30. 

Sept.  i-ftHar.  i5. 

July  1-June  30. 

rJov.  1-Fefe  28. 

Aug.  10-Apr.  30 

Sept.  1-Mat.  31. 

Aug.  T0-Ap».  30. 

Aug.  10-Apr.  3a 

Nov.  1-^une  1. 
I*>v.  T-Apc.  15. 

Nov.  i-Maj.  31. 

Nov.  1-Feb  28. 

Nov.  1-Feb  28. 

NOM.  t-Feb.  2ft 

Nov.  t-Feb.  28. 
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Harvest  limits 


MUSKRAT: 

No  limit  .. 
OTTER: 

No  limit  .. 
WOLF: 

No  limit  .. 
WOLVERINE: 

No  limit  .. 


Open  season 


Nov.  1-June  10. 
Nov.  1 -Apr.  15. 
Nov.  1 -Mar.  31. 
Nov.  1 -Mar.  31. 


(22)  Unit  22. 

(i)  Unit  22  consists  of  Bering  Sea, 
Norton  Sound.  Bering  Strait.  Chukchi 
Sea,  and  Kotzebue  Sound  drainages 
from,  but  excluding,  the  Pastolik  River 
drainage  in  southern  Norton  Sound  to, 
but  not  including,  the  Goodhope  River 
drainage  in  Southern  Kotzebue  Sound, 
and  all  adjacent  islands  in  the  Bering 
Sea  between  the  mouths  of  the 
Goodhope  and  Pastolik  Rivers: 

(A)  Unit  22(A)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Pastolik  River  drainage  to.  and 
including,  the  Ungalik  River  drainage, 
and  Stuart  and  Besboro  Islands; 


(B)  Unit  22(B)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Ungalik  River  drainage  to,  and 
including,  the  Topkok  Creek  drainage; 

(C)  Unit  22(C)  consists  of  Norton 
Sound  and  Bering  Sea  drainages  from, 
but  excluding,  the  Topkok  Creek 
drainage  to,  and  including,  the  Tisuk 
River  drainage,  and  King  and  Sledge 
Islands; 

(D)  Unit  22(D)  consists  of  that  portion 
of  Unit  22  draining  into  the  Bering  Sea 
north  of.  but  not  including,  the  Tisuk 
River  to  and  including  Cape  York,  and 
St.  Lawrence  Island; 


(E)  Unit  22(E)  consists  of  Bering  Sea, 
Bering  Strait,  Chukchi  Sea,  and 
Kotzebue  Sound  drainages  from  Cape 
York  to,  but  excluding,  the  Goodhope 
River  drainage,  and  including  Little 
Diomede  Island  and  Fairway  Rock. 

(li)  Unit-specific  regulations; 

(A)  A  firearm  may  be  used  to  take" 
beaver  with  a  trapping  license  in  Unit 
22  during  the  established  seasons. 

(B)  Snowmachines  may  be  used  to 
take  caribou  and  moose  in  Unit  22 
during  established  seasons;  however, 
shooting  from  a  snowmachine  in  motion 
is  prohibited. 


Harvest  limits 


HUNTING 


BLACK  BEAR: 


3  t}ears 


BROWN  BEAR: 

Unit  22(C) — 1  t)ear  every  four  regulatory  years 


Remainder  of  Unit  22—1  tjear  every  four  regulatory  years 


CARIBOU: 

Unit  22  (A)  and  (B)— 5  cantxau  per  day;  however,  cow  caritxju  may  not  tie  taken  May  lEKJune  30 
MOOSE: 

Unit  22(A)— 1  antlered  txjil  :.„>..^..... 


Unit  22tB) — 1  nroose;  however,  antlerless  moose  may  be  taken  only  from  Dec.  1-Dec.  31;  rio  person  may  take  a 
cow  accompanied  by  a  calf.  .       ,  , 

Unit  22(C)— 1  antlered  bull "... •• •^" • ■ :•• 

Unit  22(D)— 1  moose;  however,  antlerless  moose  may  be  taken  only  from  Dec.  l-Dec.  31;  no  person  may  take  a 
cow  accompanied  by  a  calf. 

Unit  22(E)— 1  nrx)Ose;  no  person  may  take  a  cow  accompanied  by  a  calf  — -.... .■. 

COYOTE: 

2  Coyotes  .-. = - - • ^■■■" — • 

FOX  ARCTIC  (Blue  and  White  Phase):  ' 


Open  season 


2  foxes 


FOX.  RED  (including  Cross,  Black  and  Silver  Phases): 

10  foxes 

HARE  (Snowshoe  and  Tundra): 

No  limit  ..... 

LYNX: 

2  lynx '. 

WOLF; 

No  limit  

WOLVERINE: 

1  wolverinfe 

GROUSE  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day.  30  in  possession 

PTARMIGAN  (Rock.  Willow,  and  White-tailed): 

20  per  day,  40  in  possession 


TRAPPING 


BEAVER: 

Unit  22  (A)  and  (B)— 50  beaver 

Unit  22  (C),  (D),  and  (E)— 50  beaver 
COYOTE: 

No  limit  


July  l^une30. 

Sept.  1 -Oct.  31. 
May  10-May  25. 
Sept.  1-001.31. 
Apr.  1&-May  25. 

July  1-June  30 

Aug.  1-Sept.  30. 
Dec.  1-Oan.  31. 
Aug.  1-Jan.  31. 

Sept.  i^ept.  14. 
Aug.  1-Jan.  31- 

Aug.  1-Mar.  3l . 

Sept.  1 -Apr.  30. 

Sept.  1-Apr.  30. 

Nov.  1-Apr.  15. 

July  1-June  30. 

Nov.  1-Apr.  15. 

Aug.  10-Apr.  30. 

Sept.  1-Mar.  31. 

Aug.  10-Apf.  30. 

Aug.  10-Apr.  30. 


Nov.  1-June  10. 
Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 


Harvest  limits 


FOX,  ARCTIC  (Blue  and  White  Phase): 

No  limit  _... 

FOX,  RED  (including  Cross.  Black  and  Silver  Phases): 

No  limit  „ 

LYNX:  .."■.■■ ■"""■ ■ 

No  limit  „.. .:.  . 

MARTEN:  ' 

No  limit  

MINK  AND  WEASEL  

No  limit  ..._ _ ,. 

MUSKRAT: 

No  limit  

OTTER:  

No  limit  „ 

WOLF:  

No  limit  „ 

WOLVERINE:  "     ' * 

No  limit 


Open  season 


Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Jan.  31. 
Nov.  1-June  10. 
Now.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 


(23)  Unit  23. 

(i)  Unit  23  consists  of  Kotzebue 
Sound,  Chukchi  Sea,  and  Arctic  Ocean 
drainages  from  and  including  the 
Goodhope  River  drainge  to  Cape 
Lisbume; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubhc  land: 

(A)  The  Noatak  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  23 
in  a  corridor  extending  five  miles  on 
either  side  of  the  Noatak  River 
beginning  at  the  mouth  of  the 
Kugururok  River,  and  extending  easterly 
along  the  Noatak  River  to  the  mouth  of 
Sapun  Creek,  is  closed  for  the  period 
August  20-September  20  to  the  use  of 
aircraft  in  any  manner  either  for  hunting 
of  ungulates,  bear,  wolves,  or  wolverine. 


or  for  transportation  of  hunters  or 
harvested  species; 

(B)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the     • 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24  west  of  the  Dalton 
Highway  Corridor  Management  .'\rea. 
and  Unit^6(A)  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
heu  of  a  resident  tag;  no  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting;  aircraft  may  not 
be  used  in  the  Northwest  Alaska  Brown 
Bear  Management  Area  in  any  manner 
for  brown  bear  hunting  under  the 
authority  of  a  brown  b«ar  State 


registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears;  however,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
public  owned  airports, 
tiii)  Unit-sf)ecific  regulations; 

(A)  Motor-driven  boats  or 
snowmachines  may  be  used  to  take 
caribou;  however,  shooting  from  a 
snowmachine  in  motion  is  prohibited. 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges: 

(C)  A  firearm  may  be  used  to  take 
beaver  with  a  trapp'ing  license  in  ail  of 
Unit  23  from  Nov.  1-June.  10. 


HUNTING 
BLACK  BEAR: 

3  bears 

BROWN  BEAR: 

Unit  23— except  the  BaWwin  Peninsula  north  ol  the  Arctic  Circle- 1  bear 

Remainder  of  Unit  23—1  bear  every  four  regulatory  years  


CARIBOU: 

5  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  16-June  30  

SHEEP:  ' * ' " 

Unit  23— that  portwn  west  ol  Howard  Pass  and  the  Cutter  and  Redstone  Rivers 

Remainder  of  Unit  23—1  ram  with  ^^  curl  horn  or  larger ~ " "       

Remainder  of  Unit  23—1  sheep  ....  ~~ 

MOOSE:  ■ ""  — " "• 

^"kuSTSIL'JS  2^i)^  '!!^°^  ^"^  "^"^"^  ^  ^*^*^*  ^'^^'  ^^^"^9«-  ^  a"  'ands  draining  into  the 
Kukpufc  and  Ipewik  Rivers— 1  moose;  no  person  may  take  a  cow  accompanied  by  a  calf 

^^^L^^TLSl,''^  ^  ^'^^  ?~«'  drainage-1  moose;  however,  anterless  moose  may  be  taken 
only  from  Nov.  1-Mar.  31;  no  person  may  take  a  cow  accompanied  by  a  call 
r^r^Jr^^^^^"^  "*  ""*  ^^~^  '"*****'  "**  P®"^®"  may  take  a  COW  accompanred  by  a  calf  


2  coyotes 


FOX,  ARCTIC  (Blue  and  White  Phase): 

2  foxes _., .„ _ __ 

FOX,  RED  (including  Cross.  Black  and  Silver  Phases):     " 

10  foxes.  h0M<ever,  no  nwe  than  2  kwes  may  be  taken  prior  to  Od.  t 
HARE  (Snowshoe  and  Tundra): 
NoRmit  ..._ _ 


Sept  1 -May  31. 
Sept.  l-Oct  10. 
Apr.  15-May25. 

July  1-June  30. 

No  open  season. 
Aug.  10-Sept.  20. 
Oct  1-Apr.  30. 

July  1-Mar.  31. 

Aug.  1— Sept.  15. 
Oct.  1-Mar.  31. 
Aug.  1-Mar.  31. 

Sept  1-Apr.  30.  . 

Sept.  1-Apr.  30. 

Sept.  1-Mar.  i5. 

July  1-vlune  30. 
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Harvest  limits 


LYNX: 

2  lynx 

WOLF: 

5  wolves  

WOLVERINE: 

1  woh/erine •• 

GROUSE  (Spruce,  Blue.  Ruffed,  arxl  Sharp-tailed): 

15  per  day,  30  in  possession 

PTARMIGAN  (Rock.  Willow,  and  White-tailed): 

20  per  day,  40  in  possession 

TRAPPtNG 

BEAVER: 

Unit  23r-the  Kobuk  and  Selawik  River  drainages — 50  lieaver 

Renriainder  of  Unit  23—30  beaver 

COYOTE: 

No  limit  

FOX,  ARCTIC  (Blue  and  White  Phase): 

No  limit  ~ 

FOX.  RED  (including  Cross,  Black  and  Silver  Phases): 

No  limit 

LYNX: 

3  lynx i : 

GARTEN: 

No  limit  

MINK  AND  WEASEL: 

No  limit - 

MUSKRAT: 

No  limit - 

OTTER: 

No.  limit  

WOLF: 

No  limit 

WOLVERINE: 

No  limit 


Open  season 


Dec.  1-Jan.  15. 
Nov.  10-Mar.  31. 
Sept.  1 -Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Nov.  1-June  10. 
Nov.  1-June  10. 

Nov.  1-Apr,  15 

Nov.  1 -Apr.  15. 

Nov.  1-Apr.  15. 

Dec.'1-Jan.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Jan.  31. 

Nov.  1-June  10. 

Nov.  1-Apr.  15. 

Nov.  10-Mar.  31. 

Nov.  1-Apr.  15 


(24)  Unit  24. 

(i)  Unit  24  consists  of  the  Koyoikuk 
River  drainage  upstream  from  but  not 
including  the  Dulbi  River  drainage; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25.  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuvuk  Pass, 
Settles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Corridor, 

(B)  The  Kanuti  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  24 
boimded  by  a  line  from  the  Settles  Field 


VOR  to  the  east  side  of  Fish  Creek  Lake, 
to  Old  Dummy  Lake,  to  the  south  end 
of  Lake  Todatonten  (including  all  waters 
of  these  lakes),  to  the  northernmost 
headwaters  of  Siruk  Creek,  to  the 
highest  peak  of  Double  Point  Mountain, 
then  back  to  the  Hetties  Field  VOR,  is 
closed  during  moose-himting  seasons  to 
the  use  of  aircraft  for  himting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owTied  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk,  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  HusUa  River  (65°  57'  N.  lat.,  156°  41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmuiiket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Moujitain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek,  then  southwest  to  Bishop  Rock, 


then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station; 

(D)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24  west  of  the  Dalton 
Highway  Corridor  Management  Area, 
and  Unit  26(A),  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag.  No  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting.  Aircraft  may 


Federal  Register  /  Vol.  59.  No.  170  /  Friday,  September  2.  1994  /  Proposed  Rules 


45957 


not  be  used  in  the  Northwest  Alaska 
Brown  Bear  Management  Area  in  any 
manner  for  brovvTi  bear  hunting  under 
the  authority  of  a  brown  bear  State  " 
registration  permit,  includir»g 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 


to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  nr  between 
publicly  owned  airports. 


(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  Arctic  fox,  incidentally  taken  with 
a  trap  or  snare  intended  for  red  fox.  rr.ay 
be  used  for  subsistence  purposes. 


Harvest  limits 


BLACK  BEAR: 
3  bears  ... 


HUNTING 


BROWN  BEAR: " • •; 

Unit  24— that  portion  west  of  the  Dalton  Highway  tDorridor  Management  Area— 1  beat 

Remainder  of  Unit  24 — 1  t)ear  every  four  regulatory  years  

CARIBOU:  -  a  r  r 

^TanzrCreekKl^buir'  "^'^'"^^^  "Pstream  from  Kanuti.  Chalatna  Creek,  the  F.sh  Creek  drarnage  (including  Bo 

SHEEP™'"^^^  °'  ^"''  ^'^^  ""'^^  per  day;  however,  cow  caribou  may  not  be  taken  May  i6-June  30 

Unit  24— that  portion  within  the-Gafes  of  the  Arctic  National  Park— 3  sheep 

^?aS*~;'^rl!^S7/fi  r?.H  ^^lFf!^^'t'^iL^°'!'^°'  •^3"39ement  Area;  except.'  Gates  of' the  Arctic'National 

Kark— 1  ram  wrth  7/8  curl  hom  or  larger  by  Federal  registration  permit  omv 
Remainder  of  Unit  24—1  ram  with  7/8  curl  horn  or  laraer 
MOOSE:  ^     ; 

Unit  24— that  portion  within  the  Koyukuk  Controlled  Use  Area— 1  moose-  however  antlerless 
only  during  the  periods  of  Sept.  21 -Sept.  25.  Dec.  1-Dec.  10,  and  Mar.  i-Mar.  I'o. 


moose  may  be  taken 


Unit  24-that  portion  that  includes  the  John  River  drainage  within  the  Gates  ol  the  Arena  National  Park-i  moose 
cudt^L  3fo1°  J?h"°r  °' '!:«„^<°y"'^"'^  R*^er  upstream  from  and  including  the  Alatna  River  to  and  in: 
M^fri.^  ^^  Fork  of  the  Koyukuk  River,  except  that  portion  of  the  John  R.ver  withm  the  Gates  of  the  Arctic 

.  National  Park— 1  moose;  however,  antlerless  moose  may  be  taken  only  from  Sept  2 1 -Sept.  25  and  Mar.  i-Mar. 


10. 

^"SJ^^^L^!^Z  ri^'"r'w^  '^.^"°"  *^*9hway  Corridor  Management  Area;  except.  Gates  of  the  Arctic  National 
Park— 1  antlered  bull  by  Federal  registration  permit  only 

^^!J!^^'  °'  H"k  ^1~^,  ^""^'^  ^""-  ''"^'''^  '^'^^  '"  *«  ^3"^^'  Controlled  Use  Area  are  closed  to  taking  of 
moose,  except  by  eligible  rural  Alaska  residents  during  seasons  identified  above. 
COYOTE: 

2  coyotes  ..._ 

FOX.  RED  (including  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct  1 

HARE  (Snowshoe  and  Tundra): 

No  limit  

LYNX:  ■••••.•-■■ 

2  lynx -         .  ■       -   - 

WOLF;  ...............-..^- 

5  wolves  .'. 

WOLVERINE:  "■ 

1  wolverine 

GROUSE  (Spruce,  Blue.  Ruffed,  and  Sharp-tailed): 

15  per  day.  30  in  possession 

PTARMIGAN  (Rock.  Willow,  and  White-tailed): 

20  per  day.  40  in  possession 


BEAVER: 
No  limit 

COYOTE: 
No  limit 


TRAPPING 


FOX.  RED  (including  Cross.  Black  and  Silver  Phases): 
No  limit  _ 


LYNX: 

No  limit  

MARTEN: 

No  limit  

MINK  AND  WEASEL: 

No  limit 


MUSKRAT: 
No  limit 

OTTER: 
No  JImit 

WOLF: 
No  limit 


Open  season 


July  1-June  30. 

Sept.  1-May  31. 
Sept.  1— May  3i. 

Aug.  10-Sept  30 ' 

July  1-June  30. 

Aug.  1-Apr.  30. 
Aug.  10-Sept  20. 

Aug.  10-Sept.  20. 

Sept.  5-Sepl.  25. 
Dec.  1-Dec.  10 
Mar.  1-Mar  10, 
Aug.  1-Dec.  3V 
Aug.  25-Sept.  25 
Mar.  1-Mar.  iQ. 


Aug.  25-Sep«  25 
Aug.  25-Sept  25 

Sept.  1-Apr.  30. 
Sept.  1-Mar.  15 
July  1-June  30. 
Nov.  1-Feb.  28. 
Aug.  10-Apr.  30 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr  30 

Nov.  1-Apr.  16 
Nov.  1-Mar.  3" 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28 
Nov.  1-Feb.  28. 
Nov.  1-June  10 
Nov.  1-Apr.  15. 
Nov.  1-Mar.  31     " 


JMI 
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l-larvest  limits 


WOLVERINE: 
No  limit  ... 


Open  season 


Mov.  1-Mar.  31. 


(25)Unh25. 

<i)  Unit  25  consists  of  the  Ytikon  River 
drainage  upstream  ficom  but  not 
including  die  Hamlin  Creek  drainage, 
and  excluding  drainages  into  the  south 
bank  of  the  Yukon  River  upstream  from 
the  Charley  River: 

(A)  Unit  25(A)  consists  of  the 
Hodzana  River  drainage  upstream  from 
the  Narrows,  the  Chandalar  River 
drainage  upstream  from  and  including 
the  East  Fork  drainage,  the  Christian 
River  drainage  upstream  from  Christian, 
the  Sheenjek  River  drainage  upstream 
from  and  including  the  Thluichohnjik 
Creek,  the  Coleen  River  drainage,  and 
the  Old  Crow  River  drainage; 

(B)  Unit  25(B)  consists  of  the  Little 
Black  River  drainage  upstream  from  but 
not  including  the  Big  Creek  drainage, 
the  Black  River  drainage  upstream  from 
and  including  the  Salmon  Fork 
d^nage.  the  Porcupine  River  drainage 
upstream  from  the  confluence  of  the 
Coleen  and  Porcupine  Rivers,  and 
drainages  into  the  north  bank  of  the 
Yukon  River  upstream  from  Circle, 
including  the  islands  in  the  Yukon 
River; 

(C)  Unit  25(C)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  Circle  to  the  Subimit 
20(E)  boimdar}'.  the  Birch  Creek 
drainage  upstream  from  the  Steese 
Highway  bridge  (milepost  147).  the 
Preacher  Creek  drainage  upstream  from 
and  iircluding  the  Rock  Creek  drainage, 
and  the  Beaver  Creek  drainage  upstream 


from  and  including  the  Moose  Creek 
drainage; 

(D)  Unit  25(D)  consists  of  the 
remainder  of  Unit  25; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  eadi  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  hcensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuvuk  Pass, 
Bettles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Corridor; 

(B)  The  Arctic  Village  Sheep 
Management  Area,  which  encompasses 
approximately  567,680  acres  north  and 
west  of  Arctic  Village.  The  area  consists 
of  that  portion  of  Unit  25(A)  which  is 
bounded  on  the  east  by  the  East  Fork 
Chandalar  River  beginning  at  the 
confluence  of  Cane  Creek  and 


proceeding  sotithwesterly  downstream 
past  Arctic  Village  to  the  confluence 
with  Crow  Nest  Creek,  continuing  up 
Crow  Nest  Creek,  through  Portage  Lake, 
to  its  confluence  with  the  Junjik  River; 
then  down  the  Junjik  River  past  Timber 
Lake  and  a  larger  tributary,  to  a  major, 
uimamed  tributary  located  directly 
south  of  Little  Njoo  Mountain;  the 
boundary  leaves  the  river  and  continues 
upstream  along  this  unnamed  tributary, 
northwesterly,  for  approximately  6 
miles  where  the  stream  forks  into  two 
roughly  equal  drainages;  the  boundary 
follows  the  eastern  most  fork, 
proceeding  almost  due  north  to  the 
headwaters  and  intersects  the 
Continental  Divide;  the  boundary  then 
follows  the  Continental  Divide  easterly, 
through  Carter  Pass,  then  easterly  and 
northeasterly  approximately  20  miles 
along  the  divide  to  an  uimamed  peak, 
elevation  6,460,  located  north  of  the 
most  southerly  major  fork  of  the 
headwaters  of  Cane  Creek;  then  the 
boundary  continues  due  south  1.5  miles 
to  the  high  point  of  a  saddle,  then  down 
the  headwaters  tributary  to  Cane  Creek 
and  down  the  creek  to  the  confluence  of 
Cane  Creek  and  the  East  Fork 
Chandalar.  Sheep  hunting  in  this  area  is 
restricted  to  residents  of  Arctic  Village, 
Venetie,  Fort  Yukon,  Kaktovik  and 
Chalkytsik. 
(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  (Reserved). 


Harvest  limits 


BLACK  BEAR: 


HUNTING 


3  tjears 


CARIBOU: 

Unit  25  (A),  (B),  and  the  remaindef  of  Unit  25(D) — 10  caribou;  however,  no  more  than  5  caribou  may  be  trans- 
ported from  these  units  per  regulatory  year. 

Unit  25<C)— that  portion  south  and  east  of  the  Steese  Highway— 1  t>ull  t)y  Federal  registration  permit  of»ly;  the  sea- 
son will  close  when  a  harvest  quota  for  ttie  Fortymile  herd  has  been  reached.  The  han/est  quota  will  be  deter- 
rrwied  by  the  Board  after  consultation  with  AOF&G  and  announced  before  the  season  opening. 

25(C) — that  portion  north  and  west  of  ttie  Steese  Highway — 1  caritxju;  howeXfer,  only  t>uM  caritxxj  may  be  taken 
during  the  Aug.  10-Sept.  20  season.  During  the  winter  seasort.  canbou  may  be  taken  orAy  with  a  Federal  reg- 
istration permit. 

Unit  25  (Dh- that  portion  of  Unit  25(D)  drained  by  the  west  fork  of  the  Dall  River  west  of  150°  W.  tong.— 1  bun 

SHEEP: 

Unit  25(A) — that  portion  within  the  Dalton  Highway  Corridor  Management  Area— 3  sheep  by  Federal  I'egtstration 
permit  only;  the  Aug.  10-Sept.  20  season  is  restricted  to  1  ram  with  7/8  curl  horn  or  larger. 

Unit  25(A)— Arctic  Village  Sheep  Management  Area — 2  rams  t)y  Federal  registration  permit  orrty.  Public  lands  are 
ck>sed  to  ttie  taking  of  sheep  except  by  rural  Alaska  residents  of  Arcttc  Village,  Venetie,  Fort  Yukon,  Kaktovik  and 
Chaikylsik  during  seasons  identified  atiove. 

Remainder  of  Unit  25(A) — 3  sheep  by  Federal  registration  permit  only .-... 

MOOSE: 

Unit  25(A)— 1  antlefed  bull .^ 


Open  season 


Ju^  1-June  30. 

July  1-Apr.  30. 

Aug.  10-Sept.  30. 
Dec.  1-Feb.  28. 

Aug.  10-Sept.  20. 
Feb.  15-War.  15. 

Aug.  10-Sept.  30. 

Oct.  1-Apr.  30. 
Aug.  10-Sept.  20. 
Aug.  10-Apr.  30. 

Aug.  10-Apr,  30. 

Aug.  25-SepL  25. 
Dec.  1-Dec.  10. 


Harvest  limits 


Unit  25(B)— that  portion  within  the  Porcupine  River  drainage  upstream  from,  but  excluding  the  Coleen  River  drain- 
age— 1  antlered  t)ull. 
Remainder  of  Unit  25(B)— 1  antlered  bull  


Unit  25(C)— 1  antlered  bull  

Unit  25(D)(West)— that  portion  lying  west  of  a  line  extending  from  the  Unit  25(D)  boundary  on  Preacher  (Dreek  then 
downstream  along  Preacher  Creek,  Birch  Creek  and  Lower  Mouth  Birch  Creek  to  the  Yukon  River,  then  down- 
stream along  the  north  bank  of  the  Yukon  River  (including  islands)  to  the  confluence  of  the  Hadweenzik  River 
then  upstream  along  the  west  bank  of  the  Hadweenzik  River  to  the  confluence  of  Forty  and  One-Half  Mile  Creek 
then  upstream  along  Forty  and  One-Half  Mile  Creek  to  Nelson  Mountain  on  the  Unit  25(D)  boundary— 1  bull  by  a 
Federal  registration  permit  Alternate  permits  allowing  for  designated  hunters  are  available  to  qualified  applicants 
who  reside  in  Beaver,  Birch  Creek,  or  Stevens  Village.  Moose  hunting  on  public  land  in  this  portion  of  Unit 
25(D)(West)  is  ctosed  at  all  times  except  for  residents  of  Beaver,  Birch  Creek  and  Stevens  Village  during  sea- 
sons kJentified  above.  The  moose  season  will  be  ctosed  when  30  antlered  moose  have  been  han/ested  in  the  en- 
tirety of  Unit  25(D)(West). 

Remainder  of  Unit  25(D)— 1  antlered  moose  


COYOTE: 

2  coyotes .\ ; 

FOX,  RED  (including  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct.  1 
HARE  (Snowshoe  and  Tundra): 

No  limit  

LYNX:  

Unit  25(C)— 2  lynx 

Remainder  of  Unit  25—2  lynx 

WOLF:  

Unit  25(A)— No  limit  

Remainder  of  Unit  25 — 10  wolves  Z. 

WOLVERINE:  .' 

1  wolverine 

GROUSE  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): ""' 

Unit  25(C)— 15  per  day,  30  in  possession  

Remainder  of  Unit  25—15  per  day,  30  in  possession  

PTARMIGAN  (Rock,  Willow,  and  White-tailed): 

Unit  25(C)— those  portions  within  5  miles  of  Route  6  (Steese  Highway)— 20  per  day.  40  in  possession 

Remainder  of  Unit  25—20  per  day,  40  in  possession  


BEAVER: 

Unit  25(C)— 25  beaver „ 

Remainder  of  Unit  25 — 50  beaver 

COYOTE: 

No  limit  ". 

FOX,  RED  (including  Cross.  Black  and  Silver  Phases): 

No  limit ^ 

LYNX: 

Unit  25(C)— No  limit 

Remainder  of  Unit  25— No  limit 

MARTEN: 

No  limit 

MINK  AND  WEASEL 

No  limit  „ ; 

MUSKRAT:  '  " 

No  limit  

OTTER: 

No  limit ; 

WOLF: 

No  limit  

WOLVERINE:  .         ' 

Unit  25(C)— No  limit 

Remainder  of  Unit  25 — No  limit 


TRAPPING 


Open  season 


Aug.  25-Sept  30. 
Dec.  1-Dec.  10. 
Aug.  25-Sept.  25. 
Dec.  1-Dec.  15. 
Sept.  1-Sept.  15. 
Aug.  25-Feb  28 


Aug.  25-Sept.  25. 
Dec.  1-Dec.  20. 

Sept.  i-Apr.  30. 

Sept.  1-l^r.  15. 

July  1-June  30. 

Dec.  1-Jan.  3i. 
Nov.  1-Feb.  28. 

Aug.  lO-Apr.  30. 
Aug.  10-Api.  30. 

Sept.  I-Mar.  31. 

Aug  lO-Mar.  3i. 
Aug.  10-Apf.  30 

Aug.  10-Mar.  31 
Aug.  tO-Apr.  30. 


Nov.  1-Apf.  15. 
Nov.  I-Apr   15. 

Nov.  1-Mar  31. 

Nov.  1-Feb.  28 

Dec.  1-Jan.  i5. 
Nov.  1-Feb  28 

Nov.  1-Feb.  28. 

Nov.  1-Feb  28. 

Nov.  I-June  iO. 

Nov.  1-Api   '5. 

Nov.  l-Mar.  31. 

Nov.  1-Feb  28. 
Nov.  1-Mar  3V 


(26)  Unit  26. 

(i)  Unit  26  consists  of  Arctic  Ocean 
drainages  between  Cape  Lisbume  and 
the  Alaska-Canada  border  including  the 
Tirth  River  drainage  within  Alaska: 

(A)  Unit  26(A)  consists  of  that  portion 
of  Unit  26  lying  west  of  the  Ilkillik  River 
drainage  and  west  of  the  east  Iwnk  of  the 


Colvllle  River  between  the  mouth  of  the 
Itkillik  River  and  the  Arctic  Ocearv: 

(B)  Unit  26(B)  consists  of  that  portion 
of  Unit  26  east  of  Unit  26(A).  wnst  of  the 
west  bank  of  the  Canning  River  ant) 
west  of  the  west  bank  of  the  Marsh  Fork 
of  the  Canning  River; 


(C)  Unit  26(C)  consists  of  the 
romainder  of  Unit  26; 

(ii)  In  the  following  areas,  the  takinp 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lan<i. 

(A)  The  Unit  26(A)  Controlh-d  I'm' 
Ansa,  which  consists  of  Unit  2b(A).  is 
i.losed  to  the  use  of  aircraft  in  an> 
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manner  for  moose  hunting,  including 
transportation  of  moose  hunters  or  parts 
of  moose  from  Aug.  1-Aug.  31  and  from 
Jan.  l-Mar.  31.  No  hunter  may  take  or 
transport  a  moose,  or  part  of  a  moose  in 
Unit  26(A)  after  ha^-ing  been  transported 
by  aircraft  into  the  unit.  However^  this 
does  not  apply  to  transportation  of 
moose  hunters  or  moose  parts  by 
regularly  scheduled  flights  to  and 
between  villages  by  carriers  that 
normally  provide  scheduled  service  to 
this  area,  nor  does  it  apply  to 
transportation  by  aircraft  to  or  between 
publicly  owned  airports; 

(B)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 


follows:  The  use  of  snowmobiles  is  ' " 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket  Anaktuvuk  Pass, 
Settles,  Evansviile,  Stevens  Village,  and 
residents  living  within  the  Cotrri(k)r, 

(C)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24  west  of  the  Dalton 
Highway  Corridor  Management  Area, 
and  Unit  26(A),  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag.  No  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 


hunter  has  obtained  a  State  registration 
permit  prior  to  hunting.  Aircraft  may 
not  be  used  in  the  Northwest  Alaska 
Brown  Bear  Management  Area  in  any 
manner  for  brown^ bear  hunting  under  - 
the  authority  of  a  brown  bear  State 
registration  permit,  includiag 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(iii)  Unit-specific  regulations; 

(A)  Motor-driven  boats  and 
snowmachines  may  be  used  to  take 
caribou;  however,  shooting  from  a 
snowmachine  in  motion  is  prohibited. 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges; 


Harvest  limits 


HUNTING 


Bl-ACK  BEAFL 


Shears 


BROWN  BEAR: 

Urxt  26(A)— 1  bea- - — • 

Remainder  of  Unit  26 — 1  kjear  every  tour  regulatory  years  — 

CARIBOU; 

Unit  26(A) — 5  caribou  per  day;  however,  cow  caritwu  may  not  be  taken  May  16-N)une  30 . — — 

Unit  26(B) — 5  caribou;  however,  cow  caritxju  may  be  taken  only  from  Oct.  1-Apr.  30 

Unit  26(C) — 10  caritxju;  however,  not  more  than  5  canbou  may  be  transported  from  Unit  26(C)  per  regulatory  year  . 
SHEEP: 

Unit  26(A)— those  portions  writhin  the  Gates  of  ttte  Arctic  National  ParV— 3  sheep  

Unit  26(A)— *at  portion  west  of  Howard  Pass 

Unit  26(B) — that  portion  within  the  Dalton  Highway  Corridor  Management  Area— 1  ram  with  ''h  curl  horn  or  larger 

by  Federad  registration  permit  only. 
Remainder  of  Unit  26(A)  and  (B) — including  ttie  Gates  of  the  Arctic  National  Presen/e— 1  ram  with  %  curl  horn  or 

larger. 
Unit  26(C) — 3  sheep  per  regulatory  year;  the  Aug.  1 0-Sept.  20  season  is  restricted  to  1  ram  with  Ve  curl  horn  or 
larger.  A  Federal  registration  permit  is  required  for  the  Oct.  1-Apr.  30  season.  Kaktovik  residents  may  harvest 
sheep  in  accordance  with  a  Federal  community  harvest  strategy  for  Unit  26(C)  which  provides  for  take  of  up  to 
two  han/est  limits  of  3  sheep  by  designated  hunter. 
MOOSE: 

Unit  26(A) — that  portion  of  the  Colville  River  drainage  upstream  from  and  including  the  Chandalar  River  drainage— 
1  moose;  tx)wever,  no  person  may  take  a  cow  accompanied  by  a  calf. 

Remainder  of  Unit  26(A) — 1  nrx>ose;  however,  no  person  may  take  a  cow  accompanied  by  a  calf 

Unit  26(B) — that  portion  within  two  miles  of  the  Dalton  Highway  ,. 

Unit  26(B)  Remainder  and  (C) — 1  moose  

MUSK  OXEN: 

Unit  26(C) — 1  t)uU  by  Federal  registration  permit  only;  up  to  10  permits  may  be  issued  to  rural  Alaska  residents  of 
the  village  of  Kaktovik  only.  Put>lic  lands  are  closed  to  the  taking  of  musk  oxen,  except  by  rural  Alaska  residents 
of  the  vtflage  of  Kaktovik  during  seasons  Identified  atx>ve. 
COYOTE;  •  .  • 

2  coyotes ' 

FOX.  ARCTIC  (Blue  and  White  Phase): 


Open  season 


2  foxes 


FOX.  RED  (mduding  Crt)ss.  Black  and  SHver  Phases): 

Unit  26(A)  and  (B) — 10  foxes;  hcv.cver.  no  rrwre  tna''.2  foxes  may  be  taken  prior  to  Oct.  1 

Unit  26(C)— 1 0  foxes  _ 

HARE  (Srwwsfioe  arxj  Tundra): 

No  limit , ..... 

LYNX: 

2  lynx .„_ _ ...,. 

WOLF: 

10  wolves 


July  l^urw  30. 

Sept.  1-May31. 
Sept.  1-May31. 

July  t^kme  30. 
July  l^une  30. 
July  1-Apr.  30. 

Aug.  1-Apr.  30. 
No  open  season. 
Aug.  10-Sept.  20. 

Aug.  10-Sept.  20. 

Aug.  10-Sept.  20. 
Oct.  1-Apr.  30. 


Aug.  l-Mar.  31. 

Aug.  1-Dec.  31. 
No  open  season. 
Aug.  1-Dec.  31. 

Oct.  1-Nov.  15. 
Mar.  1 -Mar.  31. 


Sept.  1-Apr.  3C. 

Sept.  1-Apr.  30. 

Sept.  t-Mar.  IS. 
Nov.  1-Apr.  15. 

July  1-June  30. 

<^v.  1-Apr.  15. 

Aug.  10-Apr.  30. 


■  Harvest  limits 

WOLVERINE: 

1  wolverine ; ^. _.. 

GROUSE  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed); 

15  per  day,  30  in  possession - 

PTARMIGAN  (Rock;  Willow,  and  White-tailed): 

20  per  day,  40  in  possession _ ;-.;.... ;. 

TRAPPING 

COYOTE: 

No  limit  ! :. ;.......... 

FOX.  ARCTIC  (Blue  and  White  Phase): 

No  limit _ , 

FOX.  RED  (including  Cross.  Black  and  Silver  Phases): 

No  limit  

LYNX: 

No  limit  ._ ......; .„.„. 

MARTEN: 

No  limit ..-. : „.. 

MINK  AND  WEASEL: 

No  limit 

MUSKRAT: 

hto  limit 

OTTER: 

No  limit  „ : „ 

WOLF: 

fvlo  limit 

WOLVERINE: 

No  limit 


Open  season 


Sept.  1-Mar.  31 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Nov.  1-Apr.  15. 
Nov.  1-Apr.  15 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Jan.  31. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  30. 
Nov.  1-Apr.  15. 


Dated:  August  3. 1994. 
William  L.  Hensley, 

Chair.  Federal  Subsistence  Board. 

Dated:  August  5. 1994. 
Phil  Janik, 

Regional  Forester,  USD  A — Forest  Service. 
IFR  Doc.  94-21501  Filed  9-1-94;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  645 
RIN  1840-AB65 

Upward  Bound  Program 

AGENCY:  Notice  of  proposed  rulemaking. 
SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Upward  Bound  Program.  These 
regulations  are  needed  to  further 
implement  statutory  changes  made  to 
the  Upward  Bound  Program  by  the 
Higher  Education  Amendments  of  1992, 
and  to  clarify  and  simplify  certain 
requirements  governing  the  program. 
The  selection  criteria,  prior  e.xperience 
criteria,  and  grantee  accountability 
provisions  are  affected  by  these 
proposed  changes. 

The  piuposes  and  allowable  activities 
of  the  Upward  Bound  Program  support 
the  National  Education  Goals. 
Specifically,  the  program  funds  projects 
designed  to  increase  high  school 
graduation  rates,  increase  competency 
over  challenging  subject  matters, 
encourage  more  students  to  pursue 
programs  in  mathematics  and  science, 
and  help  gain  parental  participation  in 
the  social,  emotional  and  academic 
growth  of  their  children. 
DATES:  Comments  must  be  received  on 
or  before  October  3.  1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Richard  T.  Sonnergren. 
U.S.  Department  of  Education.  Room 
5065,  FOB-6,  400  Maryland  Avenue, 
S\V.,  Washington.  DC  20202-5249. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Prince  Teal  or  Carlos  Stewart,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SVV.,  Room  5065.  Washington. 
DC  20202-5249.  Telephone:  (202)  708- 
4804.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  am.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Background 

'     The  Upward  Bound  Program  provides 
grants  to  institutions  of  higher 
education;  public  and  private  agencies 
and  organizations;  combinations  of 
institutions,  agencies,  and 
organizations;  and  secondary  schools 


under  special  circumstances.  The 
purpose  of  the  program  is  to  generate 
the  skills  and  motivation  necessary  fur 
success  in  education  beyond  high 
school. 

On  October  1.  1993.  the  Secretary 
published  revisions  to  the  Upward 
Bound  Program  regulations  to 
implement  changes  required  by  the 
Higher  Education  Amendments  of  1992 
(58  FR  51520-21).  This  NPRM  proposes 
program  improvements  that  were  not 
covered  by  the  October  1.  1993 
regulations.  The  major  provisions  of 
these  proposed  regulations  include  the 
following: 

•  Definitions  (§645.5).  The  proposed 
regulations  revise  or  add  definitions  to 
clarify  certain  terms  used  in  the 
regulations,  including  definitions  of 
"participant."  "independent  student." 
and  "organization/agency." 

•  Kinds  of  Projects  (§645.10).  The 
proposed  regulations  will  define  in 
general  the  three  types  of  Upward 
Bound  projects  supported  under  the 
program,  i.e..  Regular  Upward  Bound 
projects.  Math  and  Science  Upward 
Bound  projects,  and  Veterans  Upward 
Bound  projects. 

•  Upward  Bound  services  and 
activities  (§§645.11-645.14).  Section 
645.11  of  the  proposed  regulations  lists 
the  services  that  all  Upward  Bound 
projects  must  provide.  Section  645.12 
describes  the  manner  in  which  services 
are  provided  in  Regular  Upward  Bound 
projects.  Section  645.13  lists  additional 
services  that  the  Math  and  Science 
Upw^d.  Bound  project  must  provide 
and  the  manner  in  which  services  are 
provided.  Section  645.14  lists  additional 
services  that  the  Veterans  Upward 
Bound  project  must  provide. 

•  How  does  one  apply  for  an  award? 
(§§645.20-645.21).  Section  645.20  of 
the  proposed  regulation  describes  the 
condition  under  which  the  Secretary 
will-accept  more  than  one  application 
from  an  eligible  applicant.  Section 
645.21  describes  the  assurances  an 
applicant  must  include  in  an 
application. 

•  Selection  criteria  (§645.31).  The 
proposed  regulations  revise  the  order, 
weighting,  and  content  of  application 
selection  criteria.  The  purpose  for  this 
revision  is  to  simplify  and  clarify  the 
review  process  and  increase  grantee 
accountability.  In  addition,  the 
proposed  regulations  clarify  and 
strengthen  the  requirements  for  a 
grantee's  evaluation  of  a  project. 

•  Prior  experience  (§  645.32).  The 
proposed  regulations  revise  the  criteria 
for  the  evaluation  of  a  grantee's  prior 
e.xperience  to  focus  on  project 
outcomes.     . 


•  Project  size  (§  645.43(a)).  The 
proposed  regulations  establish  a 
minimiun  number  of  participants 
residing  in  the  target  area  who  must  be 
served  by  a  project  in  each  budget 
period,  and  permit  that  number  to  be    . 
reduced  if  the  grant  amount  for  the 
budget  period  is  less  than  $190,000.  The 
proposed  regulations  require  that 
Veterans  Upward  Bound  projects  serve 
at  least  120  participants  during  each 
budget  period,  and  that  all  other 
Upward  Bound  projects  serve  at  least  50 
participants  in  each  budget  period. 
Coupled  with  the  new  definition  of 
"participant"  in  §  645.6  and  the  new 
recordkeeping  requirements  for 
participants  in  §  645.43(c),  this 
provision  is  intended  to  ensure  that 
projects  provide  a  reasonable  level  of 
.services  to  a  significant  number  of 
recipients.  This  intended  result  is 
consistent  with  section  402A(b)(3)  of  the 
HEA.  which  establishes  a  $190,000 
minimum  grant  level  for  awards 
beginning  in  fiscal  year  1994,  unless  the 
applicant  requests  a  lesser  amount. 

•  Project  period  (§  645.34).  The 
proposed  regulations  implement  a 
statutory  provision  that  expands  the 
project  period  to  four  years — or  five 
years  in  the  case  of  applications  that 
receive  peer  review  scores  in  the  highest 
10  percent  of  all  scores  for  approved 
new  projects. 

Executive  Order  12866 

Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following:  (1)  Are 
the  requirements  in  the  regulations 
clearly  stated?  (2)  Do  the  regulations 
contain  technical  terms  or  other 
wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol"§  "  and  a 
numbered  heading;  for  example. 
§  645.20.  (4)  Is  the  description  of  the 
proposed  regulations  in  the 
SUPPLEMENTARY  INFORMATION  section' of 
this  preamble  helpful  in  understanding 
the  proposed  regulations?  How  could 
this  description  be  more  helpful  in 
making  the  proposed  regulations  easier 
to  understand?  (5)  What  else  could  the 
Department  do  to  make  the  regulations 
easier  to  understand? 


A  copy  of  any  comments  that  concern 
whether  these  proposed  regulations  are 
easy  to  imderstand  should  also  be  sent 
to  Stanley  Cohen,  Regulations  Quality 
Officer,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.  (Room 
5125,  FOB-6).  Washington,  DC  20202- 
2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  that  would  be 
affected  by  these  regulations  are  small 
institutions  of  higher  education,  other 
agencies  and  organizations,  and 
secondary  schools  that  receive  Federal 
funds  under  this  program.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  small  entities 
affected  because  the  regulations  would 
not  impose  excessive  regulatory  burdens 
or  require  uimecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act  of  1980 

Sections  645.4,  645.31,  645.32.  and 
645.43  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)). 

Institutions  of  higher  education; 
public  and  private  agencies  and 
organizations;  combinations  of 
institutions,  agencies,  and 
organizations;  and  secondary  schools 
are  eligible  to  apply  for  grants  under 
these  regulations.  The  Department 
needs  and  uses  the  application  data  and 
information  to  make  grants.  Annual 
grantee  reporting  is  estimated  to  average 
40  hours  per  response  for  over  600 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirement 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20504; 
Attention:  Daniel  J.  Chenok. 

Inter:govenmiental  Review 

This  program  is  subject  to  the 
requirements  of  Executi  ve  Order  12372 
and  the  regulations  in  34  CFR  Part  79.  - 


The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
dociunent  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection  during 
and  after  the  comment  period  in  Room 
5065.  FOB-6.  400  Maryland  Avenue. 
SW.,  Washington.  DC.,  between  the 
hours  of  8:30  a.m.  and  4  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  645 

Colleges  and  Universities,  Education 
of  disadvantaged.  Grant  programs — 
education,  Reporting  and  recordkeeping 
requirements,  Secondary  education. 

Dated:  August  17. 1994. 

David  A.  Longanecker, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.047,  Upward  Bound  Program.) 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  revising  Part  645  to  read 
as  follows: 

PART  645— UPWARD  BOUND 
PROGRAM 

Subpart  A— General 

Sec. 

645.1  What  is  the  Upward  Bound  Program? 

645.2  Who  is  eligible  for  a  grant? 

645.3  Who  is  eligible  to  participate  in  an 
Upward  Bound  project? 

645.4  What  are  the  grantee  requirements 
with  respect  to  low  income  and  first- 
generation  participants? 

645.5  What  regulations  apply? 

645.6  What  defmitions  apply  to  the  Upward 
Bound  Program? 


Subpart  B— What  Kinds  of  Pro)ect8  and        j 
Services  Does  the  Secretary  Assist  Under 
This  Program?  | 

645.10  What  kinds  of  projects  are  supported 
under  the  Upward  Bound  Program?  | 

645.11  What  services  do  all  Upward  Bound 
projects  provide? 

645.12  How  are  regular  Upward  Bound 
projects  organized? 

645.13  What  additional  services  do  Math 
and  Science  Upward  Bound  projects 
provide  and  how  are  they  organized? 

645.14  What  additional  services  do 
Veterans  Upward  Bound  projects 
provide?  _ 

Subpart  C— How  Does  One  Apply  for  an        j 
Award?  j 

645.20  How  many  applications  for  an  ' 
Upward  Bound  award  may  an  eligible 
applicant  submit? 

645.21  What  assurances  must  an  applicant 
include  in  an  application?  i 

Subpart  D — How  Does  the  Secretary  Make 
a  Grant? 

645.30  How  does  the  Secretary  decide 
which  grants  to  make? 

645.31  What  selection  criteria  does  tiie 
Secretary  use? 

645.32  How  does  the  Secretary  evaluate 
prior  experience? 

645.33  How  does  the  Secretary  set  the 
amount  of  a  grant? 

645.34  How  long  is  a  project  period? 

Subpart  E— What  Conditions  IMust  Be  Met 
by  a  Grantee? 

645.40  What  are  allowable  costs? 

645.41  What  are  unallowable  costs? 

645.42  What  are  Upward  Bound  stipends? 

645.43  What  other  requirements  must  a 
grantee  meet? 

Authority:  20  U.S.C.  1070a-ll  and  1070a- 
13,  unless  otherwise  noted. 

Subpart  A — General 

§  645.1    What  is  the  Upward  Bound 
Program? 

(a)  The  Upward  Bound  Program 
provides  Federal  grants  to  projects 
designed  to  generate  in  program 
participants  the  skills  and  motivation 
necessary  to  persist  in  completing  a 
program  of  secondary  education  and 
enter  and  complete  a  program  of 
postsecondary  education. 

(b)  The  Upward  Bound  Program 
provides  Federal  grants  for  the 
following  three  types  of  projects: 

(1)  Regular  Upward  Boimd  projects. 

(2)  Upward  Bound  Math  and  Science 
projects. 

(3)  Veterans  Upward  Bound  projects. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
13) 

§  645..2    Who  is  eligible  for  a  grant? 

The  following  entities  are  eligible  to 
apply  for  a  grant  to  carry  out  an  Upward 
Bound  project: 

(a)  Institutions  of  higher  education. 
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(b)  Public  or  private  agencies  or 
organizations. 

(c)  Secondary  schools,  in  exceptional 
cases,  if  there  are  no  other  applicants 
capable  of  providing  this  program  in  the 
target  area  or  areas  to  be  served  by  the 
proposed  project. 

(a)  A  combination  of  the  types  of 
institutions,  agencies,  and  organizations 
described  in  paragraphs  (a)  and  (b)  of 
this  section. 

(Autliority:  20  U.S.C  1070a-ll  and  1070a- 

13) 

S  645.3    Who  is  eligible  to  participate  In  an 
Upward  Bound  project? 

An  individual  is  eligible  to  participate 
in  a  Regular,  Math  and  Science,  or 
Veterans  Upward  Bound  project  if  the 
individual  meets  all  of  the  following 
requirements: 

(a)(1)  Is  a  citizen  or  national  of  the 
United  States. 

(2)  Is  a  permanent  resident  of  the 
United  States. 

(3)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  and  provides 
evidence  from  the  Immigration  and 
Naturalization  Service  of  his  or  her 
intent  to  become  a  permanent  resident. 

(4)  Is  a  permanent  resident  of  Guam, 
the  Northern  Mariana  Islands,  or  the 
Trust  Territory  of  the  Pacific  Islands. 

(5)  Is  a  resident  of  the  Freely 
Associated  States — the  Federated  States 
of  Micronesia  or  the  Republic  of  the 
Marshall  Islands. 

(b)  Is — (1)  A  potential  first-generation 
college  student;  or 

(2)  A  low-income  individual. 

(c)  Has  a  need  for  academic  support, 
as  determined  by  the  grantee,  in  order 
to  pursue  successfully  a  program  of 
education  beyond  high  school. 

(d)  At  the  time  of  initial  selection,  has 
completed  the  eighth  grade  but  has  not 
entered  the  twelfth  grade  and  is  at  least 
13  years  old,  but  not  older  than  19. 
However,  a  veteran  as  defined  in 

§  645.6,  regardless  of  age,  is  eligible  to 
participate  in  an  Upward  Bound  project 
if  he  or  she  satisfies  the  eligibihty 
requirements  in  paragraphs  (a),  (b),  and 
(c)  of  this  section. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
13) 

§  645.4    What  are  the  grantae  raqutretnents 
with  respect  to  low  Incoma  and  first- 
generation  participants? 

(a)  At  least  two-thirds  of  the  eligible 
participants  a  grantee  serves  must  at  the 
time  of  initial  selection  qualify  as  both 
low-income  individuals  and  potential 
first-generation  college  students.  The 
remaining  participants  must,  at  the  time 
of  initial  selection,  qualify  as  either  low- 
income  individuals  or  potential  first 
generation  college  students. 


(b)  For  purposes  of  dociunenting  a 
participant's  low-income  status  the 
following  applies: 

(1)  In  me  case  of  a  student  who  is  not 
an  independent  student,  an  institution 
shall  document  that  the  student  is  a 
low-income  individual  by  obtaining  and 
maintaining — 

(i)  A  signed  statement  from  the 
student's  parent  or  legal  guardian 
regarding  family  income; 

(ii)  Verification  of  family  income  from 
another  governmental  source; 

(iii)  A  signed  financial  aid 
application;  or 

(iv)  A  signed  United  States  or  Puerto 
Rican  income  tax  return. 

(2)  In  the  case  of  a  student  who  is  an 
independent  student,  an  institution 
shall  dociunent  that  the  student  is  a 
low-income  individual  by  obtaining  and 
maintaining — 

(i)  A  signed  statement  from  the 
student  regarding  family  income; 

(ii)  Verification  of  family  income  from 
another  govenmiental  source; 

(iii)  A  signed  financial  aid 
application;  or 

(iv)  A  signed  United  States  or  Puerto 
Rican  income  tax  return. 

(c)  For  purposes  of  documenting 
potential  first  generation  college  student 
status,  documentation  consists  of  a 
signed  statement  from  a  dependent 
participant's  parent,  or  a  signed 
statement  from  an  independent 
participant. 

(d)  A  grantee  does  not  have  to 
revahdate  a  participant's  eligibility  after 
the  participant's  initial  selection. 

(Authority:  20  U.S.C.  1070d,  and  1070d-la) 

§  645.5    What  regulations  apply  ? 

The  following  regulations  apply  tatbe 
Upward  Bound  Program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations); 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs),  except  for  34  CFR  75.511; 

(3)  34  CFR  Part  77  (DefiniUons  that 
Apply  to  Department  Regulations), 
except  for  the  definition  of  "secondary 
school"  in  34  CFR  77.1; 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities); 

(5)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying); 

(6)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonproctirement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)); 

(7)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses);  ^ 


(b)  The  regulations  in  this  Part  645.  - 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
13) 

§645.6    What  definitions  apply  to  the 
Upward  Bound  Program? 

(a)  DefiniUons  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget 

Budget  period 

EDGAR 

Equipment 

Facilities 

Grant 

Grantee 

Project 

Project  period 

Secretary 

State 

Supplies 

(b)  Other  Definitions.  The  following 
definitioris  also  apply  to  this  part: 

Family  taxable  income  means — 

(1)  With  regard  to  a  dependent 
student,  the  taxable  income  of  the 
individual's  parents; 

(2)  With  regard  to  a  dependent 
student  who  is  an  orphan  or  ward  of  the 
court,  no  taxable  income. 

(3)  With  regard  to  an  independent 
student,  the  taxable  income  of  the 
student  and  his  or  her  spouse. 

HEA  means  the  Higher  Education  Act 
of  1965,  as  amended. 

Independent  student  means  a  student 
who — 

(1)  Is  an  orphan  or  ward  of  the  court; 

(2)  Is  a  veteran  of  the  Armed  Forces 
of  the  United  States  (as  defined  in  this 
section); 

(3)  Is  a  married  individual;  or 

(4)  Has  legal  dependents  other  than  a 
spouse. 

Institution  of  higher  education  means 
an  educational  institution  as  defined  in 
sections  1201(a)  and  481  of  the  HEA. 

Limited  English  proficiency  with 
reference  to  an  individual,  means  an 
individual  whose  native  language  is 
other  than  English  and  who  has 
sufficient  difficulty  speaking,  reading, 
writing,  or  imderstanding  the  English 
language  to  deny  that  individual  the 
opportunity  to  learn  successfully  in 
classrooms  in  which  English  is  die 
language  of  instruction. 

Low-income  individual  means  an 
individual  whose  family  taxable  income 
did  not  exceed  150  percent  of  the 
poverty  level  amount  in  the  calendar 
year  preceding  the  year  in  which  the 
individual  initially  participates  in  the 
project.  The  poverty  level  amoimt  Is 
determined  by  using  criteria  of  poverty 


established  by  the  Bureau  of  the  Census 
of  the  U.S.  Department  of  Commerce. 

Organization/Agency  means  an  entity 
that  is  legally  authorized  to  operate 
programs  such  as  Upward  Bound  in  the 
State  where  it  is  located. 

Participant  means  an  iridividual 
who— (1)  Is  determined  to  be  eligible  to 
participate  in  the  project  under  §  645.3; 

(2)  Except  for  veterans,  is  enrolled  in 
a  target  school;  and 

(3)  Has  received  more  than  one  month 
of  project  services. 

Potential  first-generation  college 
student  means —  _ 

(Ij  An  individual  neither  of  whose 
parents  received  a  baccalaureate  degree; 
or 

(2)  A  student  who,  prior  to  the  age  of 
18,  regularly  resided  with  ajid  received 
support  from  only  one  parent  and 
whose  supporting  parent  did  not  receive 
a  baccalaureate  degree. 

Secondary  school  means  a  school  that 
provides  secondary  education  as 
determined  under  State  law. 

Target  area  means  a  discrete 
geographic  area — as  determined  by  the 
applicant — to  be  served  by  an  Upward 
Bound  project. 

Target  school  means  a  school 
designated  by  the  applicant  as  a  focus 
of  project  services. 

Veteran  meains  a  person  who  served 
on  active  duty  as  a  member  of  the  -  . 
Armed  Forces  of  the  United  States— 

(1)  For  a  period  of  more  than  180 
days,  any  part  of  which  occurred  after 
January  31,  1955,  and  who  was 
discharged  or  released  from  active  duty 
under  conditions  other  than 
dishonorable;  or 

(2)  After  January  31.  1955,  and  who 
was  discharged  or  released  from  active 
duty  because  of  a  service-connected 
disability. 

(Authority:  20  U.S.C.  1001  at  seq..  1070a-ll, 
1070a-13. 1088, 1141, 1141a,  and  3283(a)). 

Subpart  B— What  Kinds  of  Projects 
and  Services  Does  the  Secretary 
Assist  Under  This  Program? 

§  645.10  What  kinds  of  projects  are 
supported  under  the  Upward  Bound 
program? 

The  Secretary  provides  grants  to  the 
following  three  types  of  Upward  Bound 
projects: 

(a)  Regular  Upward  Boimd  projects 
designed  to  prepare  high  school 
students  for  programs  of  postsecondary 
education. 

(b)  Upward  Bound  Math  and  Science 
projects  designed  to  prepare  high  school 
students  for  postsecondary  education 
programs  and  careers  in  the  fields  of 
math  and  science. 


(c)  Veterans  Upward  Boimd  projects 
designed  to  assist  veterans  to  prepare  for 
a  program  of  postsecondary  education. 

(Authoritv:  20  U.S.C.  1070a-ll  and  1070a- 
13) 

§^645.1 1    What  services  do  all  Upward 
Bound  projects  provide? 

(a)  An  Upward  Bound  project  that  has 
received  funds  under  this  part  for  at 
least  two  years  must  provide  as  part  of 
its  core  curriculum,  instruction  in — 

(1)  Mathematics  through  pre-calculus; 

(2)  Laboratory  science; 

(3)  Foreign  language; 

(4)  Composition;  and 

(5)  Literature. 

(b)  All  Upward  Bound  projects  may 
provide  such  services  as — 

(1)  Instruction  in  subjects  other  than 
those  listed  in  §645.1 1(a)  that  are 
necessary  for  success  in  education 
beyond  high  school; 

(2)  Personal  counseling; 

(3)  Academic  advice  and  assistance  in 
secondary  school  course  selection; 

(4)  Tutorial  services; 

(5)  Exposiu-e  to  cultural  events, 
academic  programs,  and  other 
educational  activities  not  usually 
available  to  disadvantaged  youths; 

(6)  Activities  designed  to  acquaint 
youths  participating  in  the  project  with 
the  range  of  career  options  available  to 
them; 

(7)  Instruction  designed  to  prepare 
youths  participating  in  the  project  for 
careers  in  which  persons  from 
disadvantaged  backgrounds  are 
particularly  underrepresented; 

(8)  Mentoring  programs  involving 
elementary  or  secondary  school 
teachers,  faculty  members  at  institutions 
of  highereducation,  students  or  any 
combination  of  these  person  and  other 
professional  individuals;  and 

(9)  Programs  and  activities  such  as 
those  described  iii  paragraphs  (b)(1) 
through  (b)(8)  of  this  section  that  are 
specifically  designed  for  individuals 
with  limited  proficiency  in  English. 

(Authority:  20  U.S.C.  1070a-13) 

§645.12    How  are  regular  Upward  Bound 
projects  organized? 

(a)  Regular  Upward  Bound  projects — 

(1)  Must  provide  participants  with  a 
summer  instructional  component  that  is 
designed  to  simulate  a  college-going 
experience  for  participants,  and  an 
academic  year  component;  and 

(2)  May  provide  a  summer  bridge 
component  to  those  Upward  Bound 
participants  who  have  graduated  from 
secondary  school  and  intend  to  enroll  in 
an  institution  of  higher  education  in  the 
following  fall  term.  A  siunmer  bridge 
component  provides  participants  with 
services  and  activities,  including  college 


courses,  that  aid  in  the  transition  from 
secondary  education  to  postsecondary 
education. 

(b)  A  summer  instructional 
component  shall — 

(1)  Be  six  weeks  in  length  unless  the 
grantee  can  demonstrate  to  the  Secretary 
that  a  shorter  period  will  not  hinder  the 
effectiveness  of  the  project  nor  prevent 
the  project  from  achieving  its  goals  and 
objectives,  and  the  Secretary  approves, 
that  shorter  period;  and 

(2)  Provide  participants  with  the 
services  described  in  §  645.11  on  a  daily 
basis. 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  an  academic  year 
component  shall  provide  program 
participants  with  the  services  described 
in  §  645.11  on  a  weekly  basis 
throughout  the  academic  year,  and  to 
the  extent  possible  shall  not  prevent 
participants  from  fully  participating  in 
academic  and  nonacademic  activities  at 
the  participants  secondary  school. 

(2)  If  an  Upward  Bound  project's 
location  or  the  project's  stafi'  are  not 
readily  accessible  to  participants 
because  of  distance  or  lack  of 
transportation,  the  grantee  may,  with 
the  Secretary's  permission,  provide 
project  services  to  participants  every 
two  weeks  during  the  academic  year. 

(Authority:  20  U.S.C  1070a-13) 

§  645. 1 3    What  additional  services  do  Math 
and  Science  Upward  Bound  projects 
provide  and  how  are  they  organized? 

(a)  In  addition  to  the  services  that 
must  be  provided  under  §645. 11(a)  and 
may  be  provided  in  §  645.11(b),  a  Math 
and  Science  Upward  Bound  project 
must  provide — 

(1)  Intensive  instruction  in 
mathematics  and  science  including 
hands-on  experience  in  laboratories, 
field-sites  and  state-of-the-art  computer 
facilities; 

(2)  Activities  that  will  involve 
participants  with  research  faculty  from 
the  applicant  institution; 

(3)  Activities  that  will  involve 
participants  with  graduate  and 
undergraduate  science  and  mathematics 
majors  who  may  ser\'e  as  tutors  and 
counselors  for  participants;  and 

(b)  A  Math  and  Science  Upward 
Bound  project  must  provide — 

(1)  A  summer  component  in  the 
manner  described  in  §645.12Cb);  and 

(2)  An  academic  year  component 
during  which  the  project  provides 
services  to  participants  at  least  once  a 
month. 

(Authority;  20  U.S.C.  lOrOa-11  and  lH70a- 
13)  '  ■ 
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S64&14    WiMladdMofMlMfvtcwdo 
Vetetaiw  Upwant  BouRd  pfojecta  provW*? 

In  addition  to  the  services  that  must 
be  provided  under  §  645.11(a)  and  may 
be  provided  under  §  645.11(b),  a 
Vetwans  Upward  Boimd  project  must — 

(a)  Provide  intensive  basic  skills 
development  in  those  academic  subjects 
required  for  successful  completion  of  a 
high  school  equivalency  program  and 
for  admission  to  postsecondary 
education  programs; 

(b)  Provide  short-term  remedial  or 
refresher  courses  for  veterans  who  are 
high  school  graduates  but  who  have 
delayed  pursuing  postsecondary 
education.  If  the  grantee  is  an  institution 
of  higher  education,  these  courses  shall 
not  duplicate  courses  otherwise 
available  to  veterans  at  the  institution; 
and 

(c)  Assist  veterans  in  securing  support 
services  from  other  locally  available 
resources  such  as  the  Veterans 
Administration.  State  veterans  agencies, 
veterans  associations,  and  other  State 
and  local  agencies  that  serve  veterans. 

(Authority:  20  U.S.C  1070a-ll  and  1070a- 

13) 

Subpart  C — How  Does  One  Apply  for 
an  Award? 

§  645^20    How  many  applications  tor  an 
Upward  Bound  award  may  an  eligible 
applicant  submit? 

(a)  The  Secretary  accepts  more  than 
one  apptication  from  an  ehgible  entity 
so  long  as  the  additional  applications 
describe  projects  that  serve  diHerent 
populations;  i.e.,  a  group  of  f>otential 
participants  that  cannot  readily  be 
served  under  the  applicant's  other 
application  due  to  differences  in 
geographical  location,  academic  level, 
cuirricular  emphasis,  or  age. 

(b)  Each  application  for  funding  under 
the  Upward  Bound  program  shall  state 
whether  the  application  proposes  a 
Regular  Upward  Bound  project,  a  Math 
and  Science  Upward  Bound  project,  or 

a  Veterans  Upward  Bound  project. 

(Authority:  20  U.S.C  1070»-11  and  1070  a- 
13) 


fS4&2l    What  aasuraMM  must  an 
applicant  Induda  In  an  appWcatton? 

An  applicant  must  assure  the 
Secretary  that — 

(a)  Not  less  than  two-thirds  of  the 
project's  p>articipants  will  be  low- 
income  individuals  who  are  potential 
first  generation  college  students:  and 

(b)  That  the  remaining  participants  be 
either  low-income  indiAnduals  or 
potential  first  generation  college 
students. 

(Authority  20  U.S.C  1070a-13) 


Subpart  D — How  Does  ttte  Secretary 
Make  a  Grant? 

§  645.30    How  does  ttie  Secretary  decide 
wtiich  grants  to  make? 

(a)  The  Secretar;  evaluates  an 
application  for  a  grant  as  follows: 

(l)(i)  The  Secretary  evaluates  the 
application  on  the  basis  of  the  selection 
criteria  in  §645.31. 

(ii)  The  maximum  score  for  all  the 
criteria  in  §  645.31  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

(2)(i)  If  an  applicant  for  a  new  grant 
proposes  to  continue  to  serve 
substantially  the  same  target  population 
or  schools  that  the  applicant  is  serving 
under  an  expiring  project,  the  Secretary 
evaluates  the  applicant's  prior 
experience  in  delivering  services  under 
the  expiring  Upward  Bound  project  on 
the  basis  of  the  criteria  in  §  645.32. 

(ii)  The  maximum  score  for  all  the 
criteria  in  §645.32  is  15  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

(b)  The  Secretary  makes  grants  in  rank 
order  on  the  basis  of  the  application's 
total  scores  under  paragraphs  (a)(1)  and 
(a)(2)  of  this  section. 

(c)  If  the  total  scores  of  two  or  more 
applications  are  the  same  and  there  are 
insufficient  funds  for  these  applications 
after  the  approval  of  higher- ranked 
applications,  the  Secretary  uses 
whatever  remaining  funds  are  available 
to  serve  geographic  areas  that  have  been 
underserved  by  the  Upward  Bound 
program. 

(d)  The  Secretary  may  decline  to  make 
a  grant  to  an  applicant  that  carried  out 

a  project  that  involved  the  fraudulent 
use  of  funds  under  section  402A(c)(2)(B) 
oftheHEA. 

(Authority:  20  U.S.C  t070a-ll.  1070a-13) 

§645.31    Wttat  selection  crtterta  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
grant: 

(a)  Need  for  the  project  (24  points).  In 
determining  need  for  an  Upward  Bound 
project,  the  Secretary  reviews  each  type 
of  project  (Regular,  Math  and  Science, 
or  Veterans)  using  diHerent  need 
criteria.  The  criteria  for  each  type  of 
project  oHitain  the  same  total  weight  of 
24  points  and  are  as  follows: 

(1)  The  Secretary  evaluates  the  need 
for  a  Regvdar  Upward  Bound  project  in 
the  proposed  target  area  on  the  basis 
of — (i)  High  school  dropout  rates  in  the 
target  area; 

(ii)  College-going  rates  of  the  high 
schools  in  the  target  area; 


(iii)  Student/counselor  ratios  of  the 
high  schools  in  the  target  area; 

(iv)  Income  level  of  famiUes  within 
the  target  area; 

(v)  Education  attainment  levels  of 
families  within  the  target  area;  and 

(vi)  Unaddressed  academic,  social,  or 
economic  problems  of  low-income, 
potentially  first -generation  students  in 
the  target  area. 

(2)  The  Secretary  evaluates  the  need 
for  an  Upward  Bound  Math  and  Science 
project  in  the  proposed  target  area  on 
the  basis  of — 

(i)  The  extent  to  which  student 
performance  on  standardized  aptitude 
or  achievement  tests  in  mathematics 
and  science  in  the  proposed  target 
sdbools,  is  lower  than  State  and  national 
norms. 

(ii)  The  extent  to  which  target  schools 
lack  the  resources  to  offer  a  full  range 
of  mathematics  and  science  courses, 
which  are  prerequisites  for  entry  into 
postsecondary  programs  in 
mathematics,  science,  or  engineering; 

(iii)  The  extent  to  which  attendance 
data,  dropout  rates,  college-going  rates 
and  student/counselor  ratios  in  the 
target  schools  indicate  the  importance  of 
having  additioniil  educational 
opf>ortunities  available  to  low-income, 
first -generation  students;  and 

(iv)  The  extent  to  which  there  are 
eligible  students  in  the  target  schools 
who  have  demonstrated  interest  and 
capacity  to  pursue  academic  programs 
and  careers  in  mathematics  and  science, 
and  who  could  benefit  fitHn  an  Upward 
Bound  Math  and  Science  program. 

(3)  The  Secretary  evaluates  the  need 
for  a  Veterans  Upward  Bound  project  in 
the  proposed  tai^t  area  on  the  basis  of 
clear  evidence  that  shows — 

(i)  The  proposed  target  area  lacks  the 
services  for  eligible  veterans  that  the 
applicant  proposes  to  provide; 

(ii)  A  large  number  of  veterans  who 
reside  in  the  target  area  are  low  income 
and  potential  first  generation; 

(iii)  A  large  number  of  veterans  who 
reside  in  the  target  area,  have  not 
completed  high  school  or,  have 
completed  high  school  but  have  not 
enrolled  in  a  program  of  postsecondary 
education;  and 

(iv)  Other  indicators  of  need  for  a 
Veterans  Upward  Bound  project, 
including  the  presence  of  unaddressed 
academic  or  socio-economic  problems 
of  veterans  in  the  area. 

(b)  Obfectivea  (9  points).  The 
Secretary  evaluates  the  quality  of  the 
applicant's  proposed  project  objectives 
on  the  basis  of  the  extent  to  which 
thejr — 

(1)  Include  both  process  and  outcome 
objectives  relating  to  the  purpose  of  the 


applicable  Upward  Bound  programs  for 
-  which  they  are  applying; 

(2)  Address  the  needs  of  the  target 
area  or  target  population;  and 

(3)  Are  measurable,  ambitious,  and 
attainable  over  the  life  of  the  project. 

(c)  Plan  of  operation  (30  points).  The 
Secretary  det^mmes  the  quality  of  the 
applicant's  plan  of  operation  by 
assessing  the  quality  of — 

(1)  The  plan  for  identifying, 
recruiting,  and  selecting  participants  to 
be  served  by  the  project; 

(2)  The  plan  for  assessing  individual 
participant  needs  and  for  monitoring  the 
academic  growth  of  participants  while 
they  are  in  an  Upward  Bound  project; 

(3)  A  follow-up  plan  for  tracking  the 
academic  accomplishments  of 
participants  after  they  are  no  longer 
participating  in  the  Upward  Bound 
project; 

(4)  The  plan  for  locating  the  project 
within  the  applicant's  organizational 
structure,  and  the  plan  to  inform  the 
applicant  cemmunity  of  the  goals  and 
objectives  of  the  project; 

(5)  The  various  services  and  activities 
to  be  provided  to  project  participants 
and  their  parents; 

(6)  The  extent  to  which  the  timelines 
presented  are  appropriate  for 
accomplishing  critical  elements  of  the 
project; 

(7)  The  extent  to  which  proposed 
services  and  activities  relate  logically  to 
the  needs  in  the  target  area: 

(8)  The  plan  to  ensure  effective  and 
efficient  administration  of  the  project, 
including,  but  not  limited  to  matters 
such  as  financial  management,  quality 
control,  student  records  management. 
personnel  management,  and  the  plan  for 
coordinating  the  Upwcird  Bound  project 
with  other  programs  for  disadvantaged 
students: 

(9)  The  quality  of  the  applicants  plan 
to  use  its  resources  and  personnel  to 
achieveproject objectives:  and 

(10)  The  plan  to  work  cooperatively 
with  key  administrative,  teaching  and 
counseling  personnel  at  the  target 
schools  to  achieve  project  objectives. 

(d)  Applicant  and  community  support 
(16  points).  The  Secretary  evaluates  the 
applicant  and  community  support  for 
the  proposed  project  on  the  basis  of  the 
extent  to  which  the  applicant 
demonstrates  that — 

(1)  The  applicant  is  committed  to 
supplemeiUing  the  project  with 
resources  such  as  space,  fiimiture  and  ■ 
equipment,  supplies,  and  personnel  that 
enhance  the  project; 

(2)  The  applicant  has  secured  written 
commitments  of  support  from  schools, 
community  organizations,  and 
businesses,  including  the  commitment 
of  resources  that  will  enhance  the 


project  as  described  in  paragraph  (d)(1) 
of  this  section. 

(e)  Quality  of  personnel  (8  points).  To 
determine  the  quality  of  personnel  the 
applicant  plans  to  use.  the  Secretary 
looks  for  information  that  shows — 

(1)  The  qualifications  required  of  the 
project  director,  including  formal 
educational  training  in  fields  related  to 
the  objectives  of  the  project  and 
experience  in  designing,  managing,  or 
implementing  similar  projects; 

(2)  The  qualifications  required  of  each 
of  the  other  personnel  to  be  used  in  the 
project,  including  formal  educational 
training  and  work  experience  in  fields 
related  to  the  objectives  of  the  project: 
and 

(3)  The  quality  of  the  applicant's  plan 
for  employing  personnel  who  have 
succeeded  in  overcoming  barriers 
similar  to  those  confronting  the  project's 
target  population. 

(f)  Budget  and  cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  for  the  project  is 
adequate  to  support  planned  project 
services  and  activities;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  and  scope  of  the  project. 

(g)  Evaluation  plan  (8  points).  The 
Secretary  evaluates  the  quality  of  the 
evaluation  plan  for  the  project  on  the 
basis  of  the  extent  to  which  the 
applicant's  methods  of  evaluation — 

(1)  Are  appropriate  to  the  project  and 
include  both  quantitative  and 
quaUtative  evaluation  measures;  and 

(2)  Examine  in  specific  and 
measurable  ways,  the  success  of  the 
project  in — 

(i)  Making  progress  toward  achieving 
its  process  objectives:  and 
(ii)  Achieving  its  outcomes  objectives. 

(Authority:  20  U.S.C  1070a-16) 

§  645.32       How  does  the  Secretary  evaluate 
prior  experience? 


(a)  In  the  case  of  an  application 
described  in  §  645.30(a)(2).  the  Secretary 
reviews  information  relating  to  an 
apphcant's  performance  under  its 
expiring  Upward  Bound  grant.  This 
information  includes  information 
derived  from  anntial  performance 
reports,  audit  reports,  site  visit  reports, 
project  evaluation  reports,  and  any  other 
verifiable  information  submitted  by  the 
applicant. 

fb)  The  Secretary  evaluates  the 
applicant's  prior  experience  in 
delivering  services  on  the  basis  of  the 
following  criteria: 

(1)  (3  points)  Whether  the  appUcant 
consistently  provided  services  to  the 


number  of  participants  required  to  be 
served  under  the  approved  application: 

(2)  (3  points)  The  extent  to  which 
project  participants'  competencies, 
aptitude  and  motivation  necessary  for 
entry  into  an  educational  program 
beyond  high  school  have  improved: 

(3)  (3  points)  The  extent  to  which 
project  participants  are  retained  in  the 
project  throughout  their  secondary 
education  program; 

(4)  (3  points)  The  extent  to  which 
project  participants  undertake  programs 
of  postsecondary  education  upon 
completion  of  project  activities  and 
secondary  education;  and 

(5)  (3  points)  The  extent  to  which 
former  project  participants  succeeded  in 
education  beyond  hi^  school, 
including  the  extent  to  which  they 
graduate  from  postsecondary  education 
programs; 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 

13) 

§  645.33    How  does  the  Secretary  set  the 
amount  of  a  grant? 

(a)  The  Secretary  sets  the  amount  of 
a  grant  on  the  basis  of — 

(1)  34  CFR  75.232  and  75.233,  for  new 
grants;  and 

(2)  34  CFR  75.253,  for  the  second  and 
subsequent  years  of  a  project  period. 

(b)  If  the  circumstances  described  in 
section  402A(b)(3)  of  the  FffiA  exist,  the 
Secretary  uses  the  available  funds  to  set 
the  amount  of  the  grant  beginning  in 
fiscal  year  1995  at  the  lesser  of — 

(l)Sl90.000;or 

(2)  The  amount  requested  by  the 
applicant. 

(Authorit>':  20  U.S.C.  1070e-ll) 

§  645.34    How  long  is  a  project  period? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  project  period 
under  the  Upward  Bound  program  is 
four  years. 

(b)  The  Secretary  approves  a  project 
period  of  five  years  for  applications  that 
score  in  the  highest  ten  percent  of  all 
applications  approved  for  new  grants 
under  the  criteria  in  §  645.31. 

(Authority:  20  U.S  C  1070a-ll) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§645.40    What  ars  allowable  costs? 

The  cost  principles  that  apply  to  the. 
Upward  Bound  Program  are  in  34  CFR 
Part  74,  Subpart  Q.  Allowable  costs 
include  the  following  if  they  are 
reasonably  related  to  the  objectives  of 
the  project: 

(a)  In-service  training  of  project  staff. 

(b)  Rental  of  space  ifspace  is  not 
available  at  the  host  institution  and  the 
space  rented  is  not  owned  by  the  host 
institution. 
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(c)  For  participants  in  an  Upward 
Bound  residential  summer  component, 
room  and  board — computed  on  a  weekly 
basis — not  to  exceed  the  weekly  rate  the 
host  institution  charges  regularly 
enrolled  students  at  the  institution. 

(d)  Room  and  board  for  those  persons 
responsible  for  dormitory  supervision  of 
participants  during  a  residential 
summer  component. 

(e)  Educational  pamphlets  and  similar 
materials  for  distribution  at  workshops 
for  the  parents  of  participants. 

(f)  Student  activity  fees  for  Upward 
Bound  participants. 

(g)  Admissions  fees,  transportation. 
Upward  Boimd  T-shirts,  and  other  costs 
necessary  to  participate  in  field  trips, 
attend  educational  activities,  visit 
museums,  and  attend  other  events  that 
have  as  their  purpose  the  intellectual, 
social,  and  cultural  development  of 
participants. 

(h)  Costs  for  one  project-sponsored 
banquet  or  ceremony. 

(i)  Tuition  costs  for  postsecondary 
credit  courses  at  the  host  institution  for 
participants  in  the  svunmer  bridge 
component. 

(j)(l)  Accident  insurance  to  cover  any 
injiuies  to  a  project  participant  while 
participating  in  a  project  activity;  and 

(2)  Medical  insurance  and  health 
service  fees  for  the  project  participants 
while  participating  full-time  in  the 
summer  component. 

(k)  Courses  in  English  language 
instruction  for  project  participants  with 
limited  proficiency  in  English,  only  if 
these  classes  are  not  available  at  a  target 
school. 

(1)  Transportation  costs  of  participants 
for  regularly  scheduled  project 
activities. 

(m)  Transportation,  meals,  and 
overnight  accommodations  for  staff 
members  when  they  are  required  to 
accompany  participants  in  project 
activities  such  as  field  trips. 

(n)  Purchase  of  computer  hardware, 
computer  software,  or  other  equipment 
for  student  development,  project 
administration  and  recordkeeping,  if  the 
appUcant  demonstrates  to  the 
Secretary's  satisfaction  that  the 
equipment  is  required  to  meet  the 
objectives  of  the  project  more 
economically  or  efficiently. 

(Authority:  20  U.S.Q  1070a-ll  and  1070a- 
13) 


§  645.41    What  are  unallowable  costs? 

Costs  that  may  not  be  charged  against 
a  grant  imder  this  program  include  the 
following: 

(a)  Research  not  directly  related  to  the 
evaluation  or  improvement  of  the 
project. 

(b)  Meals  for  staff  except  as  provided 
in  §  645.40(d)  and  (m)  and  in  paragraph 
(c)  of  this  section. 

(c)  Room  and  board  for  administrative 
and  instructional  staff  personnel  who  do 
not  have  responsibility  for  dormitory 
supervision  of  project  participants 
during  a  residential  summer 
component,  unless  these  costs  are 
approved  by  the  Secretary. 

(d)  Room  and  board  for  participant's  in 
Veterans  Upward  Bound  projects. 

(e)  Construction,  renovation  or 
remodeling  of  any  facilities. 

(f)  Tuition,  stipends,  or  any  other 
form  of  student  financial  support  for 
project  staff. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
13) 

§645.42    What  are  Upward  Bound 
stipends? 

(a)  An  Upward  Bound  project  may 
provide  stipends  for  all  participants 
who  participate  on  a  full-time  basis. 

(b)  In  order  to  receive  the  stipend,  the 
participant  must  show  evidence  of 
satisfactory  participation  in  activities  of 
the  project  including — 

(1)  Regular  attendance;  and 

(2)  Performance  in  accordance  with 
standards  established  by  the  grantee  and 
described  in  the  application. 

(c)  The  grantee  may  prorate  the 
amount  of  the  stipend  according  to  the 
number  of  the  scheduled  sessions  in 
which  the  student  participated. 

(d)  The  following  rules  govern  the 
amounts  of  stipends  a  grantee  is 
permitted  to  provide: 

(1)  For  Regular  Upward  Bound 
projects  and  Upward  Bound  Math  and 
Science  projects — 

(i)  For  the  academic  year  component, 
the  stipend  may  not  exceed  $40  per 
month;  and 

(ii)  For  the  summer  component,  the 
stipend  may  not  exceed  $60  per  month. 

(2)  For  Veterans  Upward  Bound 
projects,  the  stipend  may  not  exceed 
$40  per  month. 

(Authority:  20X1.3.0.  1070a-ll  and  1070a- 
13)      . 


§  645.43    What  other  requirements  must  a 
grantee  meet? 

(a)  Number  of  participants.  (1)  In  each 
budget  period.  Regular  Upward  Bound 
projects  shall  serve  between  50  and  150 
participants  and  Upward  Bound  Math 
euid  Science  projects  shall  serve 
between  50  and  75  participants. 

(2)  Veterans  Upward  Bound  projects 
shall  serve  a  minimum  of  one  hundred 
and  twenty  veterans  in  each  budget 
period. 

(3)  The  Secretary  may  waive  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  if  the  applicant  can 
demonstrate  that  the  project  will  be 
more  cost  effective  and  consistent  with 
the  objectives  of  the  project  if  a  greater 
or  lesser  number  of  participants  will  be 
served. 

(b)  Project  director.  (1)  A  grantee  shall 
employ  a  full-time  project  director 
unless  paragraph  (b)(3)  of  this  section 
applies. 

(2)  The  grantee  shall  give  the  project 
director  sufficient  authority  to 
administer  the  project  effectively. 

(3)  The  Secretary  waives  the 
requirement  in  paragraph  fb)(l)  of  this 
section  if  the  applicant  demonstrates 
that  the  requirement  will  hinder 
coordination — 

(i)  Among  the  Federal  TRIO  Programs; 
or 

(ii)  Between  the  programs  funded 
under  sections  402A  through  410  of  the 
HEA  and  similar  programs  funded 
through  other  sources. 

(c)  Recordkeeping.  For  each 
participant,  a  grantee  shall  maintain  a 
record  of — 

(1)  The  basis  for  the  grantee's 
determination  that  the  participant  is 
eligible  to  participate  in  the  project 
under  §645.3; 

(2)  The  basis  for  the  grantee's 
determination  that  the  participant  has  a 
need  for  academic  support  in  order  .to 
pursue  successfully  a  program  of 
education  beyond  secondary  school; 

(3)  The  services  that  are  provided  to 
the  participant; 

(4)  The  educational  progress  of  the 
participant  during  high  school  and,  to  - 
the  degree  possible,  during  the 
participant's  pursuit  of  a  postsecondary 
education  program. 

(Authority:  20  U.S.C.  1070a-ll  and 
1070a-13). 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  insurance  Corporation 
7  CFR  Part  457 

Common  Crop  tnsttrance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USI3A. 
ACTION:  Interim  final  rule. 

summary:  Most  of  the  funding  for 
delivery  of  the  Federal  crop  insurance 
program  for  Fiscal  Year  1995  is 
.  contained  within  the  Federal  Crop 
Insurance  Reform  Act  of  1994.  Although 
the  Reform  Act  is  moving  through 
Congress,  it  has  not  yet  been  enacted 
and  the  fall  planted  crop  cancellation 
date  is  approaching.  Although  Federal 
Programs  are,  by  law.  subject  to  the 
availability  of  appropriations,  that  is  not 
explicitly  stated  in  the  regulations.  This 
rule  makes  it  clear  that  continuation  of 
crop  insurance  policies  reinsured  by 
FCIC  are  subject  to  the  availabihty  of 
appropriations. 

DATES:  Effective  date:  This  rule  is 
effective  August  31, 1994. 

Comments  should  be  submitted  by 
November  7,  1994. 

ADtJRESSES:  Written  comments  on  this 
interim  final  rule  should  be  sent  to  Mari 
L.  Dunleavy,  Regulatory  and  Procedural 
Development  Staff,  Federal  Crop 
Insurance  Corporation  USDA, 
Washington,  D.C.  20250  or  delivered  to 
Suite  500.  2101  L  Street.  N.W., 
Washington,  DC 
SUPPLEMENTARY  INfORMATION:  This 
action  has  been  reviewed  imder  USDA 
procedures  established  by  Executive 
Order  12866  and  EXepartmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations 
remains  January  1, 1996. 


JMI 


This  rule  has  been  determined  to  be 
"not-significant"  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and'Budget  (OMB). 

It  has  been  determined  under  section 
6(a)  of  the  Executive  Order  12612. 
Federalism  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  ol  a  Federalism 
AssessmenL  The  policies  and 
procedures  contained  in  this  rule  will 
not  have  substantial  direct  eSects  on 
states  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
would  not  increase  the  amount  of  work 
required  by  reinsured  companies  and 
their  agents,  and  provides  a  mechanism 
for  the  uninterrupted  coverage  to  the 
policyholders^  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatorv-  FlexibiUty 
Act  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the   ■ 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115.  June  24.  1983. 

The  Office  of  the  General  Counsel 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  preempt  state  and  local  laws  to  the 
extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400,  subpart  J 
must  be  exhausted  before  judicial  action 
may  be  brought. 

This  action  is  not  expected  to  have 
any  significant  rmpmct  on  the  quality  of 
the  hiunan  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

It  has  been  determined  that  an 
emergency  situation  exists  requiring 
immediate  effectireness  of  the  rule 
without  the  opportunity  for  public 


notice  and  comment.  If  all  fall  planted 
crop  insurance  policies  were  canceled 
and  then  rewritten  when  sufficient 
funds  were  available,  it  would  require  a 
significant  increase  in  time  and 
inconvenience  on  the  part  of  the 
poUcyholder  and  the  companv. 

Most  of  the  funding  for  deliver},'  of  the 
Federal  crop  insurance  program  for 
Fiscal  Year  1995  is  contained  within  the 
Federal  Crop  Insurance  Reform  Act  of 
1994  and  the  1995  Fiscal  Year 
Agricultural  Appropriation  Act. 
Although  both  are  moving  through 
Congress,  they  have  not  yet  been 
enacted  and  the  fall  planted  crop 
cancellation  date  is  approaching. 
Therefore,  insurance  companies  have 
been  put  in  a  position  where  thev  may 
soon  be  required  to  cancel  fall  planted 
crop  insurance  policies.  This  rule 
provides  that  the  policies  effectiveness 
depends  on  appropriations.  Ever\'  crop 
insurance  policy  reinsured  by  FCIC 
contains  a  provision  that  states  that  all 
provisions  of  the  policy  and  the  rights 
and  responsibilities  of  the  parties  are 
specifically  subject  to  the  Federal  Crop 
Insurance  Act  (the  "Act").  Since  funds 
to  deUver  the  Federal  crop  insurance 
program  are  authorized  by  the  Act.  if 
insufficient  funds  are  appropriated 
under  the  Act.  the  policies  would  be 
rendered  ineffective.  Therefore,  this  rule 
does  not  materially  change  any  term  or 
provision  of  the  policy,  nor  any 
provision  of  law. 

FCIC  is  soliciting  written  public 
comment  on  this  interim  final  rule  for 
60  days  following  its  publication.  This 
rule  will  be  scheduled  for  review  so  that 
any  amendment  to  the  rule  required  as 
a  result  of  such  public  comment  may  be 
published  as  quickly  as  possible. 

Written  comments  received  pursuant 
to  this  rule  will  be  made  available  for 
public  inspection  and  copving  in  suite 
500,  2101  L  Street  N.W.,  \Vashington. 
D.C.  during  regular  business  hours- 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance. 

Interim  FinaJ  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  .Act.  as 
amended  (7  U.S.C.  1501  et  seq.].  the 
Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Common 
Crop  insurance  Regulations  for  the  1995 
crop  year  only  (7  CFR  part  457)  as 
follows: 
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1.  The  authority  citation  for  7  CFR 
part  457  continues lo  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

■  2.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.9  to  read  as  follows: 

§  457.9    Appropriation  contingency. 

Notwithstanding  the  cancellation  date 
stated  in  the  policy,  if  there  are 
insufficient  funds  appropriated  by  the 
Congress  to  deliver  the  crop  insurance 
program,  the  policy  will  automatically 
terminate  without  liability. 

Done  in  Washington,  DC.  on  August  31. 
1994. 

Robert  Fenton, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  94-21908  Filed  8-31-94;  4:24  pml 
BILUNG  COOE  M10-06-M 


FARM  CREDtT  ADMINISTRATION 

12  CFR  Parts  611,  618,  and  620 
RIN  3052-AB42 

Organization;  General  Provisions- 
Disclosure  to  Shareholders;  Effective 
Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  parts  611,  618,  and  620 
on  July  22,  1994  (59  FR  37406).  The 
final  regulation  amends  12  CFR  parts 
611.  618,  and  620  to  reflect  changes  to 
the  Farm  Credit  Act  of  1971  made  by  the 
Farm  Credit  Banks  Safety  and 
Soundness  Act  of  1992,  and  amends  the 
aimual  report  disclosure  rules  for  . 
director  reimbursable  expenses  to 
address  concerns  raised  by  Farm  Credit 
banks  regarding  the  equity  and 
regulatory  burden  of  the  e.xisting  rule. 
Additionally,  the  regulation  amends  the 
disclosure  requirements  for  senior 
officer  compensation  to  make  the 
disclosures  more  informative  and  useful 
to  shareholders.  In  accordance  with  12 
U.S.C.  2252,  the  effective  date  of  the 
final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is 
August  22. 1994. 
EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  parts  611,  618,  and 
620  published  on  July  22. 1994  (59  FR 
3/406)  is  effective  August  22. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
1-aurie  A.  Rea,  Policy  Analyst,  Office  of 
Examination,  Farm  Credit 


Administration,  McLean,  Virginia 
22102-5090,  (703)  883-4498,  TDD 
(703) 883-4444. 
or 

Joy  E.  Strickland,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883^020, 
TDD  (703)  883-4444. 

(12  U.S.C.  2252(a)  (9)  and  (10)) 

'    Dated:  August  30. 1994.       ,. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 

|FR  Doc.  94-21878  Filed  9-2-94;  8:45  am] 

BILUNO  COOE  (TOS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  93-AWA-10] 

Revocation  of  the  Sacramento,  Mather 
AFB,  CA,  Class  C  and  Class  E 
Airspace  Areas  and  Revision  of  the 
Sacramento,  McCiellan  AFB,  CA,  Class 
C  Airspace  Area  and  the  Sacramento 
Executive  Airport,  CA,  Class  D 
Airspace  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  on 
August  9, 1994,  which  incorporated  a 
revision  to  the  Sacramento  Executive 
Airport,  CA,  Class  D  airspace  area.  The 
correct  revision  to  the  Sacramento 
Executive  Airport,  CA,  Class  D  airspace 
area  was  reflected  in  Airspace  Docket 
No.  94-A\VP-13,  published  on  May  27, 
1994,  which  became  effective  August 
18,  1994.  Because  this  action  was 
inadvertently  included  in  Airspace 
Docket  No.  93-AVVA-lO,  we  find  it 
necessary  to  remove  the  airspace 
designation  from  the  final  rule. 
EFFECTIVE  DATE:  September  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  VV.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
hiformation  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
hidependence  Avenue,  S\V., 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 

SUPPLEMENTARY  INFORMATION:  On  August 
9,  1994,  the  FAA  published  a  final  rule 
that  removed  the  Class  C  and  Class  E 
airspace  areas  at  Mather  Air  Force  Base 
(AFB)  Sacramento,  CA,  due  to  the 


closure  of  Mather  AFB  on  May  15. 1993 
(59  FR  40465).  The  rule  also  altered  the 
Sacramento,  McCiellan  AFB,  CA,  Class 
C  airspace  area  and  the  Sacramento 
Executive  Airport,  CA,  Class  D  airspace 
area.  The  correct  revision  to  the 
Sacramento  Executive  Airport,  CA, 
Class  D  airspace  area  was  reflected  in 
Airspace  Docket  No.  94-AVVP-13, 
published  on  May  27,  1994,  which 
became  effective  on  August  18, 1994  (59 
FR  27451).  Because  thisaction  was 
inadvertently  included  in  Airspace 
Docket  No.  93-AWA-lO.  we  find  it 
necessary  to  remove  the  airspace 
designation  from  the  final  rule. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  in  the  Federal  Register  on 
August  9,  1994  (59  FR  40465;  Federal 
Register  Document  94-19406)  is 
corrected  by  removing  the  amendment 
to  the  Sacramento  Executive  Airport, 
CA,  Class  D  airspace  area  designation. 

Issued  in  Washington.  IX].  on  August  24. 
1994. 
Harold  VV.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 

Information  Division. 

[FR  Doc.  94-21884  Filed  9-2-94:8:45  ami 

BILLING  COOE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  90F-0036] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  boric  acid  as  a  stabilizer 
in  ethylene-vinyl  acetate-vinyl  alcohol 
copoljiners  intended  for  use  in  contact 
with  food.  This  action  is  in  response  to 
a  petition  filed  by  Nippon  Synthetic 
Chemical  Industr)'  Co.,  Ltd. 
DATES:  Effective  September  6,  1994; 
wTitten  objections  by  October  6,  1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  208S7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 


Safety  and  Applied  Nutrition  fHFS- 
216).  Food  and  Drug  Administration, 
200  C  SL  SW..  IVashington,  DC  20204, 
202-254-9500. 

SUPPLEMENTARY  INFORMATION;  In  a  notice 
published  in  the  Federaj  Register  of 
February  28. 1990  (55  FR  7032),  FDA 
aimounced  that  a  petition  CFAP  0B41881 
had  been,  filed  by  Nippon  Chemical 
Industry  Co..  Ltd.,  9-6,  Nozaki-Cho, 
Kita-Ku,  Osaka.  Japan.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178:2010  Antioxidants 
and/ or  stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
boric  acid  as  a  stabilizer  in  ethvlene- 
vinyl  acetate-vinyl  alcohol  copol\Tners 
intended  foi  use  in.  contact  with  food. 

FDA  has  evaJlaated  data  in  the 
petition  and  rther  relevant  material.  The 
agency  concludes  that  the  proposed 
additive  use  is  safe,  and  th^  21  CFR 
1 78. 201&  should  b«  amended  as  set 
forth  bekMw. 

In  accordance  with  §  171.1(b)  (21  CFR 
171.1(h)),  t^  petition  and  the 
documents  tiat  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  f(»  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  wiil  delete  from  the 
documents  any  materials  that  are  not 
available  Ux  pul^  disclosure  before 
making  the  documents  available  for 
inspection. 


The  agency  has  careftilly  considered 
the  potential  envrrenmental  effects  of 
thi»  action.  FDA  has  concluded  that  the 
action  will  mrt  hare  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  fiwcfinf  of  no 
significant  impact  and  the  evi^nce 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Managcmerrr  Branch 
(address  afcove)  between  9awm.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  aiverselv 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  6,.  1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  piovisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  he  presented  in 
support  of  the  objeetioo  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  anv 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  en  the 


objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  io 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Mondiay 
through  Friday. 

List  of  Subjects  in  21  CFR  Fart  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redefegeted  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  178  is 
amended  as  fbllovfs: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SAMTtZERS 

1.  The  authority  citation  for  21  CFR 
part  1 78  continues  to  read  as  follows; 

Authority:  Sees.  201.  402.  40S^  721  of  Ac 
Federal  Food.  Drug,  and  Cosmeiic  Act  Ul 
U.S.C.  321.342,348,  379e). 

2.  Section  178-2010  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
adding  a  new  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§  1 78.2010    AntioxManU  and/0*  stabUlzers 
for  polymers. 

*         *         •         «         * 

(b)*    •    * 


Substances 


Limitations 


Boric  acid  (CAS  Reg.  No.  10043-36). 


Fof  use  orty  at  lcv«ls  not  lo  exceed  0.16  percent  by  weJgW  of  ethytene-vin>i 
ace»rtB-wny»  a»cohoi  copolymers  complying  witti  §  i77.i360<aM3)  a«d  (O)  of 
this  chaptec 


Dated:  .August  24, 1994. 

Fre4  R.  Shaak^ 

Director,  Center  for  Food  Safety  ead  Applied 
Nutrition. 

[FR  Doc.  94-21836- Filed  9-2-94:  8:45  am] 

BILUNG  eOOC  C1M-0t^ 

21  CFR  Parts  558  afMi  573 
pocket  No.  86F-0060] 

Food  Additives  Permitted  in  Feed  and 
Drinking  Water  of  Animals;  Selenium; 
Slay  of  the  1967  Amendments; 
Reassessment 

AGENCY,  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
continued  validity  of  the  stay  of  the 
1987  amendments  to  the  sefenitmi  food 
additive  regulations.  The  amendments 
provided  fior  an  increase  in  the 
maximum  supplementation  level  of 
selenium  in  animal  feeds.  On  September 
13.  1993  (58  FR  47962).  die  Food  and 
Drug  Administration  CFDA)  stayed  the 
1987  amendments  to  the  selenium  food 
additive  regulations,  hi  that  document 
the  agency  stated  tbat  it  intended  to 
reassess  the  decision  to  stay  the 
amendment  of  the  regulation,  based  on 
the  progress  of  the  needed  research  on 


selenium,  by  September  13,  1994.  and 
as  needed  thereafter.  The  agency  has 
determined  that  sufficient  progress  has 
been  made  and  is  issuing  this  document 
to  confirm  the  continued  vahdtity  of  the 
stav. 


EFFECTtVt  DATE:  September  6.  T994. 
ADDRESSES:  Submit  written  information 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville.  NfD  20657.  Thr 
public  file  may  be  seen  in  the  office 
above  between  9  am.  and  4  p.m., 
Monday  through  Frfdav. 
FOB  FURTHER  INFORMATION  CONTACT: 
Woodrow  M.  Knight,  Center  for 
Veterinar\'  Medicine  (Hh'V-226),  Food 


JMI 
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and  Drug  Administration.  7500  Standish 

PI..  Rockville.  MD  20855,  301-594- 

1731. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  13,  1993  (58  FR  47962), 
FDA  stayed  the  1987  amendments  to  the 
selenium  food  additive  regulations.  As  a 
result  of  the  stay  of  the  1987 
amendments,  the  maximum  permitted 
use  levels  of  selenium  returned  to  those 
levels  permitted  before  FDA  issued  the 
amendments.  FDA  also  stayed  the 
portion  of  the  regulation  that  provided 
for  the  use  of  a  bolus  for  selenium 
supplementation  at  the  increased  levels. 
This  action  was  taken  because  the 
agency  concluded  that  FDA's  finding  of 
no  significant  impact  and  the 
environmental  assessment  prepared  by 
the  American  Feed  Industry  Association 
for  the  1987  action  v^ere  inadequate  to 
determine  whether  selenium 
supplementation  of  animals  results  in 
wastes  that  may  cause  selenium-related 
environmental  impacts. 

FDA  also  stated  in  the  September  13, 
1993,  final  rule  that  it  intended  to 
reassess  its  decision  to  stay  the 
amendments  by  September  13. 1994, 
and  as  needed  thereafter.  Progress  made 
on  the  research  required  to  complete  an 
adequate  environmental  analysis  is  to  be 
evaluated  to  determine  the  continued 
validity  of  the  stay.  If  the  agency  makes 
the  determination  that  progress  is  not 
adequate,  the  agency  is  to  take  action  to 
deny  the  petition  and  revoke  the  1987 
amendments. 

For  that  reason,  the  agency  asked  to 
be  kept  advised  of  all  research 
endeavors. 

II.  Confinnation  of  the  Stay 

The  agency  has  determined  that 
sufficient  progress  is  being  made  to 
confirm  the  continued  validity  of  the 
stay  after  September  13, 1994.  The  basis 
for  this  determination  is  the  progress 
made  at  the  Selenium  Environmental 
Roundtable,  which  was  held  by  the 
Forum  for  Animal  Agriculture  on 
January  25  and  26.  1994.  The  final 
report  of  the  Roundtable  assists  in 
prioritizing  the  research  needed 
(Environmental  Roundtable:  Selenium 
Use  in  Animal  Feeds.  Final  Report, 
January  25  and  26. 1994.  Forum  for 
Animal  Agriculture).  A  copy  of  this 
report  under  the  same  docket  number 
86F-0060  is  on  display  at  the  Dockets 
Management  Branch  (address  above). 
Further,  the  agency  has  been  advised  of 
independent  research  initiatives  at 
Michigan  State  University.  University  of 
Kentucky.  University  of  Idaho,  and 
Texas  A  &  M  University. 


FDA  should  continue  to  be  kept 
apprised  of  all  research  endeavors. 
Comments  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  identified  with  the  docket 
no.  86F-0060.  The  agency  vdll  conduct 
periodic  reassessments  of  research 
progress  as  needed  after  September  13. 
1994.  If  the  agency  determines,  based  on 
the  reassessments,  that  research 
progress  is  not  adequate,  the  agency  will 
take  the  actions  necessary  to  deny  the 
1986  food  additive  petition  and  revoke 
the  1987  amendments. 

Dated:  August  24. 1994. 
William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-21835  Filed  9-2-94;  8:45  am) 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  516 

Litigation 

agency:  Office  of  the  Army  Staff  Judge 
Advocate  General,  DOD. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  errors 
contained  in  32  CFR  Part  516.  Litigation 
published  in  the  Federal  Register  on 
July  27.  W94  (59  FR  38236). 
DATES:  Corrections  are  effective 
September  6, 1994. 
ADDRESSES:  Office  of  the  Judge 
Advocate  General.  ATTN:  Litigation 
Division.  901  North  Stuart  St.. 
Arhngton.  VA  22203-1837. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Kelly  Wheaton.  (703)  696-1638. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Under  EO  12291  this  final  rule  was 
declared  non-major.  It  also  does  not 
have  a  significant  impact  on  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain  new- 
reporting  or  recordkeeping  subject  to  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  32  CFR  Part  516 

Litigation,  military  personnel, 
government  employees. 

For  the  reasons  set  out  in  the 
preamble,  32  CFR  Part  516  is  corrected 
to  read  as  follows: 

PART  516— LITIGATION 

1.  The  authority  for  Part  516  _ 
continues  to  read  as  follows:    ^ 


Authority:  5  USC  552, 10  USC  218.  1037. 
1089.  1552.  1553.  2036;  18  USC  219,  S'lOl; 
28  use  50,  513,  515,  543;  31  USC  3729:  41 
USC  51;  42  USC  290,  2651:  and  43  USC  666. 

2.  On  page  38237,  in  the  second 
column,  in  §  516.4.  paragraph  (b)  is 
corrected  to  read  as  set  forth  below. 

3.  On  the  same  page,  in  the  third 
column,  in  §  516.4,  paragraph  (i)  is 
corrected  to  read  as  set  forth  below. 

4.  On  page  38238.  in  the  second 
column,  in  §  516.4.  paragraph  (o)  is 
corrected  to  read  as  set  forth  below: 

§  51 6.4    Responsibilities. 

***** 

(b)  The  Judge  Advocate  General 
(TJAG).  Subject  to  the  ultimate  control 
of  litigation  by  DOJ  (including  the 
various  U.S.  Attorney  Offices),  and  to 
the  general  oversight  of  litigation  by  the 
Army  General  Counsel.  TJAG  is 
responsible  for  litigation  in  which  the 
Army  has  an  interest  except  with 
respect  to  proceedings  addressed  in 
paragraph  (i)  of  this  section,  only  TJAG 
(or  Chief,  Litigation  Division)  will 
communicate  to  DOJ  the  army's  position 
with  regard  to  settlement  of  a  case. 
***** 

(i)  Legal  Representatives  of  the  Chief 
of  Engineers.  The  Office  of  Chief 
Counsel,  attorneys  assigned  thereto,  and 
other  attorneys  designated  by  the  Chief 
Counsel  will  maintain  direct  liaison 
with  DOJ  and  represent  DA  in  litigation 
and  administrative  proceedings  a  rising 
from  the  navigation,  civil  works,  Clean 
Water  Act  404  permit  authority, 
environmental  response  activities,  and 
real  property  functions  of  the  U.S.  Army 
Corps  of  Engineers. 
*   '     *        *        *        * 

(o)  Chief,  Environmental  Law 
Division.  USALSA.  The  Chief. 
Environmental  Law  Division,  attorneys 
assigned  thereto,  and  other  attorneys 
designated  by  the  Chief,  ELD.  will 
maintain  direct  liaison  with  DOJ  and 
represent  DA  in  all  environmental  and 
natural  resources  civil  litigation  and 
administrative  proceedings  involving 
missions  and  functions  of  DA.  its  major 
and  subordinate  commands, 
installations  presently  or  previously 
managed  by  DA,  and  other  sites  or 
issues  in  which  DA  has  a  substantial ' 
interest,  except  as  otherwise  specifically 
provided  in  this  part. 


§  365.5    [Correctly  designated  as  §  51 6.5]. 

5.  On  page  38238.  in  the  second 
column.  §  365:5  is  correctly  designated 
as  §516.5. 

6.  On  page  38239.  in  the  third 
column,  in  §  516.9.  paragraph  (b)  is 
corrected  to  read  as  follows: 


§  51 6.9    Service  of  criminal  process  within 
ttte  United  States. 

*  •        *        •-        »     '     ' 

(b)  Requests  for  witnesses  or  evidence 
in  criminal  proceedings.  See  subpart  G 
to  this  part. 

7.  On  page  38239,  in  the  first  column, 
in  §  516.10,  paragraph  (b)  is  corrected  to 
read  as  follows: 

§516.10    Service  of  civil  process  within  the 
United  States.     . 

*  *        •        «        • 

(b)  Request  for  witnesses  or  evidence 
in  civil  proceedings.  See  subpart  G  to 
this  part. 

***** 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-21046  Filed  9-2-94;  8:45  am] 
BILUNG  COOE  3710-Oa-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AG71 

Claims  Based  on  Exposure  to  Ionizing 
Radiation 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  aihended  its 
adjudication  regulations  concerning 
diseases  claimed  to  be  the  result  of 
exposure  to  ionizing  radiation.  This 
amendment  is  necessary  to  implement 
recommendations  by  the  Veterans 
Advisory  Committee  on  Environmental 
Hazards  (VACEH)  that  tumors  of  the 
brain  and  central  nervous  system  be 
considered  "radiogenic."  The  intended 
effect  of  this  amendment  is  to  add 
tumors  of  the  brain  and  central  nervous 
system  to  the  list  of  radiogenic  diseases 
for  service-connected  compensation 
purposes. 

EFFECTIVE  DATE:  This  amendment  is 
effective  September  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Weston,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420.  (202)  273-7210. 
SUPPLEMENTARY  INFORMATION:  VA 
pubhshed  a  proposal  t6  amend  38  CFR 
3.311  (b)(2)  to  include  tumors  of  the     - 
brain  and  central  nervous  system  on  the 
list  of  diseases  VA  will  recognize  as 
being  radiogenic  in  the  Federal  Register 
of  February  11,  1994  (59  FR  6607-08). 
Interested  persons  were  invited  to 


submit  vmtten  comments,  suggestions 
or  objections  concerning  the  proposal 
on  or  before  April  12, 1994.  As  no 
comments  were  received,  the  proposed 
amendment  is  adopted  without  change. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.109  and 
64.110. 

List  of  Subjects  in  38  CFR  Fart  3 

Administrative  practice  and 
procedure.  Claims,  Health  care. 
Individuals  with  disabilities,  Penisions, 
Veterans. 

Approved  August  17, 1994. 
lesse  Brown, 

Secretary  for  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
«et  forth  below; 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpeul  A,  continues  to  read  as  follows: 

Authority:  38  USC.  501(a).  unless 
otherwise  noted. 

2.  In  §  3.311(b)(2)(xviii),  remove  the 
word  "and";  in  §  3.311(b)(2)(xix), 
remove  the  period  and  add,  in  its  place, 
the  word  ";  and". 

3.  In  §  3.311(b)(2),  add  paragraph  (xx) 
to  read  as  follows: 

§  3.31 1    Claims  based  on  exposure  to 
ionizing  radiation. 


(b)*  *  * 

(2)*   *   * 

(xx)  Tumors  of  the  brain  and  central 
nervous  system. 

*         *        •         *      .  * 

IFR  Doc.  94-21851  Filed  9-2-94;  8:45  am| 
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38  CFR  Part  3 


RIN  2900-AG47 


Exclusions  From  Income 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


summary:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its  regulations 
concerning  exclusions  from  income. 
The  amendment  implements  an  opinion 
of  VA's  General  Counsel  that  the  portion 
of  the  cash  surrender  value  of  a  fife 
insurance  policy  which  represents  a 
return  of  premiums  should  not  be 
considered  income  under  VA's 
improved  pension  program.  The 
intended  result  is  to  ensure  that 
countable  income  is  correctly  computed 
when  VA  determines  entitlement  to 
improved  pension. 
EFFECTIVE  DATE:  This  amendment  is 
effective  October  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thomberry,  Consultant, 
Regulations  Staff.  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  233- 
3005. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  17,  1993. 
VA  published  a  proposal  to  amend  38 
CFR  3.272  to  exclude  from  income  for 
improved  pension  purposes  that  portion 
of  the  proceeds  from  the  cash  surrender 
of  a  hfe  insurance  policy  which 
represents  a  return  of  premiums  (58  FR 
65958-59).  A  technical  correction 
extending  the  comment  and  review 
period  was  published  in  the  Federal 
Register  of  January  4, 1994  (59  FR  278). 
Interested  persons  were  invited  to 
submit  written  comments,  suggestions, 
or  objections  to  the  proposal  on  or 
before  February  15,  1994.  Since  no 
comments  were  received,  the  proposed 
amendment  is  adopted  without  change. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substaiitial  number  of  small  entities  as 
they  are  defined  in  the  Regulafor\' 
Flexibility  Act  (RFA),  5  U.S.C.  6dl-t)12. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104  anr! 
64.105. 


JMI 
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List  of  Subjects  in  38  CFK  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 
Health  care.  Pensions,  Veterans. 

Approved:  }uly  12. 1994. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  fbrtb  in  the 
preaisble.  38  CFR  Part  3  is  amended  to 
read  as  follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
Depen<lency  and  Indemnity 
Compensation 

1.  The  a»ahority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

AwtliMHj>:  3S  U.S.C.  501(a).  unless 
otherwise  ooted. 

2.  In  §  3.272,  paragraph  (q)  and  an 
authority  citation  are  added  to  read  as 
follows: 

§  3.272    Exclusions  from  income. 

*         «         *         *         • 

(q)  Cash  surrender  value  of  life 
insurance.  That  portion  of  proceeds 
from  the  cash  surrenc^  of  a  life 
insurance  policy  which  represents  a 
return  of  insurance  premiums. 

(.^uthority:  38  U.S.C  501(a)) 

|FR  Doc.  94-21852  Filed  9-2-94;  8:45  am| 
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ENVIRONMENTAL  PROTECnON 
AGENCY 

40  CFR  Part  52 
[MO-t3-1-6558;  FR1.-505&-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnotC  Final  rule;  correction. 

SUMMARY:  On  August  30,  1993  (58  FR 
45431).  EPA  approved  revisions  to 
Missouri's  rules  10  CSR  10-2.290  and 
10  CSR  10-5.340,  which  apply  to 
rotogravure  and  flexographic  printing 
facilities  in  Kansas  City.  Missouri,  and 
St.  Louis.  Missouri.  Part  52  was 
amended  to  incorporate  by  reference  the 
changes  to  those  rules;  however  section 
(2).  Definitions,  from  both  rules  was  not 
included.  This  document  is  to  correct 
the  deficiency. 
EFFECTIVE  DATE:  September  6. 1994. 

ADDRESSES:  Copies  of  the  documents 
lelevant  to  this  action  are  available  for 
'iblic  inspection  during  normal 


business  hours  at:  the  Environmental 
Protection  Agency,  Air  Branch.  726 
Minnesota  Avenue.  Kansas  City.  Kansas 
66101;  and  EPA  Air  and  Radiation 
Docket  aad  Information  Center.  401  M 
Street,  SW..  Washiugton.  DC  20460. 
FOR  FURTHER  MFORMATION  CONTACT:  Lisa 
V.  Haugen  at  (913)  551-7877. 

List  of  Siri>iects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Intergovernmental 
relations.  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  July  22. 1994. 
William  Rice, 
Acting  Regional  Adumtistmtor. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52  . 
continues  to  read  as  follows: 

Authority:  42  ILS-C  7401-7671q. 

Subpart  AA— Missouri 

2.  Section  52.1320  is  amended  by- 
revising  paragraph  (c)(84){iKA)  to  read 
as  follows: 

§52.1320    Identification  of  plan. 

***** 

(ci-  •   • 
(84).    .    * 

(i)*   *  * 

(A)  Revised  regulations  10  CSR  10- 
2.290  (except  section  (6).  Compliance 
Dates)  and  10  CSR  10-5.340  (except 
section  (6),  Compliance  Dates),  both 
entitled  Control  of  Emissions  from     - 
Rotogravure  and  Flexographic  Printing 
Facilities,  efFective  February  6, 1992. 
•        •        •        •        • 

|FR  Doc.  94-21»18  Filed  9-2-94;  8:45  am) 
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40  CFR  Part  52 
[FL-45-1-5927a:48-1-6197a;  FR1.-6055-51 

Approval  and  Promulgation  of 
Implementation  Plans  Florida: 
Approval  of  Revisions  for  Human 
Crematory  and  Biological  Waste 
Incineration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Florida  State  Implementation  Plan 
(SIP)  submitted  by  the  State  of  Florida 
through  the  Florida  Department  of 
Environmental  Protection  (FDEP).  These 


revisions  incorporate  animal  crematory 
and  human  crematory  regulations  into 
the  Florida  SIP  and  were  submitted  on 
October  8. 1992.  and  December  9. 1992. 
respectively. 

DATES:  This  floal  rule  will  be  effective 
November  7. 1994  unless  someone 
submits  adverse  or  critical  comments  by 
October  6. 1994.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  )oey  LeVasseur. 
Regulatory  Planning  and  Development 
Section.  Air  Programs  Branch.  Air. 
Pesticides  &  Toxics  Management 
Division.  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street.  NE.  Atlanta.  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations:   . 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW.,  Washington.  DC 
20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
■\D365. 

Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road. 
Tallahassee.  Florida  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT:  ]oey 
LeVasseur.  Regulatory  Planning  and 
Development  Section.  Air  Programs 
Branch.  Air.  Pesticides  &  Toxics 
Management  Division.  Region  IV 
Environmental  Protection  Agency.  345 
Courtland  Street,  NE..  Alianta,  Georgia 
30365,  The  telephone  number  is  404/ 
347-2864. 

SUPPLEMENT AAY  INFORMATION:  EPA  is 
approving  revisions  to  the  Florida  SIP 
submitted  by  the  State  of  Florida 
through  the  FDEP  on  October  8, 1992.     . 
and  riecember  9. 1992.  These  revisions 
incorporate  animal  crematory  and 
human  crematory  regulations  into  the 
Florida  SIP.  The  following  is  a 
description  of  the  revisions.  The 
regulations  are  more  fully  discussed  in 
the  official  SIP  submittal  that  is 
available  at  the  Region  IV  oRice  listed 
under  the  "ADDRESSES"  section  of  this 
document. 

17-296.401-SpecifH:  Source  Emissioa 
Limiting  Staadards 

Amendments  to  this  section  were 
made  to  incorporate  specific  standards 
for  animal  crematories.  The 
amendments  impact  only  those  units  - 


with  capacities  equal  to  or  less  than  500 
poimds  per  hour  used  exclusively  to 
cremate  dead  animals.  Included  in  the 
amendments  is  an  emission  standard  for 
particulate  matter  of  0.080  grains  per 
dry  standard  cubic  foot  of  flue  gas, 
corrected  to  7%  oxygen  (O2).  Carbon 
monoxide  (CO)  emissions  shall  not 
exceed  100  parts  per  milUon  by  volume, 
dry  basis,  corrected  to  7%  O2.  Also 
included  are  minimum  secondary 
temperature  requirements  that  are  more 
stringent  than  the  standards  applied  to 
biohazardous  waste  incinerators  of  the 
same  size.  Limits  on  the  amount  of 
chlorinated  plastics  that  can  be 
incinerated  and  operator  training 
requirements  are  also  established  to 
insure  that  the  units  are  operated 
properly.  This  section  was  previously 
numbered  1 7-2.600. 

17-297.330-Stationary  Point  Source 
Emission  Test  Procedures 

Revisions  were  made  in  Table 
297.330-1  to  establish  more  specific 
parameters  for  substituting  particulate 
and  carbon  monoxide  emission  data 
from  identical  sources.  Due  to  the 
removal  of  human  remains  from  the 
definitionofbiological  waste,  air    - 
references  to  human  crematories  were 
removed  from  the  table.  Also,  EPA 
Method  26  was  added  as  the  test 
procedure  for  the  hydrochloric  acid 
standard.  The  numbering  of  the 
amendments  has  also  been  changed  to 
correspond  with  the  renumbering  of 
Chapter  17-2,  F.A.C.  Rule  section  17- 
297.330  was  previously  numbered  17- 
2.700  and  the  previous  number  for 
Table  297.330-1  was  700-1.  "1 

1 7-296.20O^efuiitions 

The  definition  of  a  "human 
crematory"  was  added  to  this  section.  A 
human  crematory  is  any  combustion 
apparatus  used  solely  for  the  cremation 
of  dead  hiunan  bodies  with  appropriate 
containers  as  described  in  Rule  17- 
296.401  (5)(e),  F.A.C.  This  rule  section 
was  previously  niunber  17-2.100. 

1 7-296.401-Incinerators 

Amendments  to  this  section  have 
been  made  to  incorporate  specific ' 
standards  for  crematories.  The 
amendments  impact  only  those  units 
used  exclusively  to  cremate  human 
remains  in  appropriate  containers.  No 
other  material,  including  biological 
waste  as  defined  in  section  17-296.200, 
F.A.C,  shall  be  incinerated.  Included  in 
the  amendments  is  an  emission 
standard  for  particulate  matter  and 
minimum  secondary  temperature 
requirements.  Limits  on  the  amount  jsf 
chlorinated  plastics  that  can  be 
incinerated  and  operatortraining 


requirements  are  also  established  to 
ensure  that  the  units  are  operated 
properly.  This  rule  section  was 
previously  numbered  17-2.600. 

17-297.330-Applicable  Test  Procedures 

Table  297.330-1  was  amended  to 
include  test  procedures  for  human 
crematories.  Test  methods  for  visible 
emissions,  carbon  monoxide,  oxygen, 
and  particulate  matter  have  been 
included.  New  facilities  are  required  to 
do  emissions  testing  prior  to  obtaining 
and  renewing  operating  permits. 
Existing  iacilities  must  show  initial 
compliance  and  do  emissions  testing 
prior  to  renewing  operating  permits. 
Human  crematories  may  demonstrate 
compliance  with  the  particulate  and 
carbon  monoxide  emission  standards  by 
submission  of  test  data  from  an  identical 
source.  This  rule  section  was  previously 
niunbered  17-2.700. 

17-297.500-Continuous  Emission 
Monitoring  Requirements 

General  requirements  have  been 
added  for  human  crematories  to  install, 
operate,  and  maintain  continuous 
monitors  to  record  temperatiu^  at  the 
point  where  1.0  second  gas  residence 
time  is  obtained  in  the  secondary 
chamber.  A  complete  file  must  be 
maintained  for  at  least  two  years 
following  the  recording  of  such 
measiuements.  This  rule  section  was 
previously  numberedl7-2.710. 

Final  Action 

In  this  action.  EPA  is  approving  the 
aforementioned  biological  waste 
regulations  submitted  by  the  State  of 
Florida  through  the  FDEP  on  October  8, 
1992,  and  December  9. 1992.  The  EPA 
is  pubUshing  this  action  without  prior 
proposal  because  the  Agensy  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  conunents. 
However,  in  a  separate  dociunent  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
November  7, 1994  unless,  by  October  6, 
1994,  adverse  or  critical  comments  are 
received.  If  the  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  dociunent  that 
will  withdraw  the  final  action.  All 
pubUc  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 


action  will  be  effective  November  7, 
1994. 

Under  section  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607  (b)(1),  petitions  for 
judicial  review- of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
November  7, 1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finabty 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
pubUsbed  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  futxue  document  will 
inform  the  general  pubUc  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  2  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  sp)ecific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutorj'  and  regulatory  requirements. 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
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simply  approve  fsquirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impeae  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federai-slate 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibttity  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actioas 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A. .  427 
U.S.  246.  256-66  (S.Q.  1976h  42  U.SC 
7410  (a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulhir  oxides. 

Dated:  |uly  27, 1994. 
Patrick  M.  Tobin. 
Acting  Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 

Subpart  K— Roiida 

2.  Section  52.520  is  amended  by 
adding  paragraph  (c)(82)  to  read  as 
follows: 

§  52.520    Memmcation  of  plan. 

***** 

(cj*   •   • 

(82)  Revisions  to  chapter  17-296  and 
17-297  of  the  Florida  Administrative 
Code  (FAC)  regarding  animal 
crematories  and  human  crematories 
submitted  on  October  8, 1992,  and 
December  9, 1993,  respectively. 

(i)  Licorporation  by  reference. 

(A)  Amendments  to  FAC  17-2.G00(d) 
and  17-2.700  and  Table  700-1.  adopted 
September  24, 1992. 

(B)  Amendments  to  FAC  17- 
296.200(84),  17-296.401(5).  17-297.330, 
Table  17-297.330-1  and  17-297.500(7), 
adopted  November  12, 1992. 

(ii)  Additional  information.  None. 

***** 
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Approval  amf  Promulgation  of  Air 
Qmilrty  ImplenMnlstton  Ptans; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesigoation  oi 
the  Parfcerstxirg.  WV  Ozone 
Nonattainment  Area  To  Attainment  and 
Approval  of  ttte  Area's  Maintenance 
Plan 

AQB(CV:  Environmental  Protection 
Agency  (EPA). 
action:  Fnial  rule. 

SUMMAKV:  On  November  13, 1992,  the 
West  Virginia  Department  of  Commerce, 
Labor  and  Enviroiunentai  Resources; 
Envision  of  Environmental  Protection; 
Office  of  Air  Quality  (WVOACJ) 
submitted  a  request  to  EPA  to 
redesignate  the  Parkersburg  moderate 
ozone  nonattainment  area  (Wood 
County)  from  nonattainment  to 
attainment  and  also  submitted  a 
maintenance  plan  for  the  Parkersbujg 
area  as  a  revision  to  the  West  Virginia 
State  Implementation  Plan  (SIP).  On 
June  10, 1994,  EPA  proposed  approval 
of  West  Virginia's  redesignation  request 
and  maintenance  plan.  No  adverse 
comments  were  received  on  the 
proposal.  EPA  is  approving  West 
Virginia's  request  to  redesignate  the 
Parkersburg  moderate  ozone 
nonattainment  area  from  nonattainment 
to  attainment  and  is  approving  the 
maintenance  plan  submitted  by 
WVOAQ  as  a  revision  to  the  West 
Virginia  SIP  t)ecause  relevant 
requirements  set  forth  in  the  Clean  Air 
Act,  as  amended  in  1990.  have  been 
met.  This  action  is  being  taken  in 
accordance  with  the  Clean  Air  Act 
(CAA). 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  September  6, 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107  and 
the  West  Virginia  Department  of 
Environmental  Protection,  Office  of  Air 
Quality.  1558  Washington  Street,  East, 
Charleston,  West  Virginia.  25311. 
FOR  FURTHER  IMFORMATKX  CONTACT: 
Michael  Dubowe  at  (215)  597-1109 
Todd  Ellsworth  at  (215)  597-2906 
SUPPLEMENTARY  MFOfOIATICN:  On  June 
10,  1994  (.59  PR  29977),  EPA  pubHshed 
a  notice  of  proposed  rulemaking  (NPR) 
for  the  State  of  West  Virginia.  The  NPR 
proposed  that  the  Parkersburg  moderate 


ozone  nonattainment  aree  be 
redesignated  from  nonattainment  to 
attainment  and  that  the  maintenance 
plan  submitted  by  the  WVOAQ  as  a 
revision  to  the  West  Virginia  SIP  be 
approved  contingent  n()on  West 
Virginia's  submittal  of  a  revision  to  its 
maintenance  plan's  provisions  to  clarify 
the  procedure  for  implementation  of 
contingency  measures.  The  formal 
request  for  the  redesignation  of  the 
Parkersburg  moderate  ozone 
nonattainment  area  from  nonattainment 
to  attainment  and  the  maiiHenance  plan 
SIP  revision  were  submitted  to  EPA  by 
the  State  of  West  Virginia  on  November 
13, 1992.  Subsequent  revisions  to  the 
State's  maintenance  plan  were 
submitted  to  EPA  on  February  28, 1994 
and  August  10, 1994. 

Maintenance  Plan 

West  Virginia's  August  10. 1994 
submittal  revised  the  maintenance  plan 
to  clarify  the  State's  enforceable 
procedures  for  implementation  of 
contingency  measures  specified  in  the 
maintenance  plan.  The  revision  requires 
that  one  or  more  of  the  "contingency 
measures"  listed  and  described  in  the 
maintenance  plan  shall  be  selected 
within  three  months  after  verification  of 
a  violation  of  the  ozone  national 
ambient  air  quality  standard.  The 
regulatory  measures  shall  be  adopted  as 
emergency  rules  and  implemented 
within  six  months  after  adoption.  In 
accordance  with  West  Virginia  law,  the 
provisions  of  these  emergency 
regulations  are  folly  enforceable.  The 
emergency  rule(s),  subsequently,  will  be 
filed  as  legislative  rule(s)  for  permanent 
authorization  by  the  legislature  in 
accordance  with  West  Virginia  law. 

EPA  is  approving  the  State  of  West 
Virginia's  maintenance  plan  for  the 
Parkersburg  area  because  EPA  finds  that 
West  Virginia's  submittal  meets  the 
requirements  of  section  175A  of  the 
CAA. 

Errors  and  Corrections 

The  NPR  for  the  Parkersbiug 
redesignation  request  and  maintenance 
plan  SIP  revision  published  in  the 
Federal  Register  on  June  10, 1994  (59 
FR  29977-29982)  contains  several  errors 
that  are  corrected  as  follows: 

Summary,  59  FR  29977.  The  third 
sentence  of  this  section  reads  "... 
West  Virginia  submitted  an  update  to  its 
November  13,  1994  submittal."  The  date 
in  this  sentence  should  have  read 
November  13, 1992. 

Section  I— Background,  59  FR  29977 
and  29978.  This  section  states  that  the 
Parkersburg  area  was  designated  under 
section  107  of  the  CAA  as  an  ozone 
nonattainment  area  on  September  12. 


1978  (40  CFR  81.347).  It  should  be 
noted  that  in  the  September  12, 1978 
Final  Rule  the  Air  Quality  Control 
Region  (AQCR)  IV  (Kanawha  County 
and  portions  of  Fayette  County)  was  the 
only  area  designated  as  an  ozone 
nonattainment  area  and  the  remainder 
of  the  State,  including  Parkersburg,  was 
designated  as  attainment  or 
unclassifiable  for  the  ozone  NAAQS. 
This  section  further  states  that  West 
Virginia  submitted  a  SIP  projecting 
attainment  by  December  31, 1982  and 
failed  to  meet  the  deadline.  This 
statement  is  incorrect,  invalidating  the 
subsequent  language  referring  to 
Parkersburg  as  a  nonattainment  area. 
The  Parkersburg  area  remained  in 
attainment  of  the  ozone  NAAQS  until 
1988.  As  a  result  of  calendar  year  1988 
ambient  ozone  measurements,  EPA 
notified  West  Virginia  on  November  8. 
1989  that  the  State's  ozone  SIP  was 
inadequate  to  assure  attainment  of  the 
ozone  NAAQS  in  several  counties 
including  the  Parkersburg/Wood  County 
area.  As  a  result  of  the  1990 
amendments  to  the  CAA,  Wood  County 
was  officially  designated  as  a  moderate 
ozone  nonattainment  area  on  January  6, 
1991. 

Section  HI.  Review  of  West  Virginia's 
Submittal,  subsection  5.B..  59  FR  29980. 
This  section  states  that  "In  addition  to 
the  continued  use  of  lower  RVP  gasoline 
(7.8) .  .  .".  The  7.8  in  this  sentence 
should  have  read  9.0. 

This  section  further  states  that  ".  .  . 
emissions  projections  are  dependent 
upon  the  implementation  of  the  federal 
reformulated  gasoline  program.".  This 
statement  is  incorrect.  West  Virginia's 
maintenance  plan  did  not  commit  to  the 
use  of  or  rely  on  credits  from  the  federal 
reformulated  gasoline  program. 

Other  specific  requirements  of  the 
Parkersburg  ozone  nonattainment  area 
redesignation  request  and  associated 
maintenance  plan  and  the  rationale  for 
EPA's  proposed  action  are  explained  in 
the  NPR  and  will  not  be  restated  here. 
All  of  the  pubhc  comments  received  on 
the  NPR  were  positive  and  in  support  of 
EPA's  action  to  approve  the 
redesignation  request  and  maintenance 
plan. 


Final  Action 

EPA  is  approving  West  Virginia's 
request  to  redesignate  the  Parkersburg 
moderate  ozone  nonattainment  area 
from  nonattainment  to  attainment 
because  the  agency  has  determined  that 
the  provisions  of  section  107(d)(3)(E)  of 
the  CAA  for  redesignation  of 
nonattainment  areas  to  attainment  have 
been  met  In  addition,  EPA  is  approving 
the  ozone  maintenance  plan  for  the 
Parkersburg  area  as  a  revision  to  the 
West  Virginia  SIP  because  it  meets  the 
requirements  of  175A. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
fight  of  specific  technical,  economic 
and  environmental  factore  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  an  October  4. 
1993  memorandiun  firom  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  &t)m 
E.O.  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action,  to  approve  the  maintenance 
plan  for  the  Parkersburg  area  and  to 
redesignate  the  Parkersbiu^  ozone 
nonattainment  area  to  attainment,  must 
be  filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
November  7, 1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
vdthin  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  August  10. 1994. 
W.T.  Wisniewski. 
Acting  Regional  Administrator.  Region  HI. 

Chapter  I,  title  40  of  the  code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  XX— West  Vkghtia 

2.  Section  52.2520  is  amended  by 
adding  paragraph  (c)(31)  to  read  as 
follows: 

§  52.2520    Identtflcatlon  ot  plan. 

(c)  *   •   • 

(30)  The  ten  year  ozone  maintenance 
plan  including  emission  projections  and 
contingency  measures  for  Parkersburg, 
West  Virginia  (Wood  County)  as  revised 
and  effective  on  August  10, 1994  and 
subnutted  by  the  West  Virginia  Division 
of  Environmental  Protection;  Office  of 
Air  Quality: 

(i)  Incorporation  by  reference. 

(A)  The  ten  year  ozone  maintenance 
plan  including  emission  projections  and 
contingency  measures  for  Parkersburg, 
West  Virginia  (Wood  County)  revised 
and  effective  on  August  10,  1994. 

PART  81— {AMENDED] 

3.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  C — Section  107  Attainment 
Status  Designations 

4.  In  §  81.349  the  ozone  table  is 
amended  by  revising  the  entry  for 
"Wood  County"  to  read  as  follows: 
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West  Virginia— Ozone 

Designated  area 

Designation 

Classification 

Date' 

Type 

Date' 

Type 

Parkersburg/Marietta     Area, 
County. 

Wood 

Octobers,  1994 

UnclassifiaWe/Attainment 

'  This  date  is  November  15,  1990  unless  otherwise  noted. 


|FR  Doc.  94-21948  Filed  »-2-94;  8:45  am] 
BILLING  COOC  tStO-M-P 

40  CFR  Parts  52  and  81 

tWV23-1-6421a,  WV23-2-6422a;  FRL- 
5060-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of 
the  Huntington,  WV  Ozone 
Nonattainment  Area  to  Attainment  and 
Approval  of  the  Area's  Maintenance 
Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a 
redesignation  request  and  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  West  Virginia. 
This  SIP  revision  approves  a 
maintenance  plan  for  the  Huntington 
area  including  contingency  measures 
which  provide  for  continued  attainment 
of  the  ozone  National  Ambient  Air 
Quality  Standard  (NAAQS).  The 
intended  effect  of  this  action  is  to     , 
approve  a  redesignation  request  and 
maintenance  plan  for  the  Huntington 
area.  This  action  will  also  remove  any 
sanctions  imposed  on  the  Huntington 
area  under  section  179  of  the  Clean  Air 
Act,  as  amended  in  1990  (the  Act).  On 
November  12, 1992,  the  West  Virginia 
Department  of  Commerce,  Labor  and 
Environmental  Resoiu-ces;  Division  of 
Environmental  Protection  (WVDEP) 
submitted  a  request  to  redesignate  the 
Huntington  portion  (Cabell  and  Wayne 
counties)  of  the  multi-state  Huntington- 
Ashland  moderate  ozone  nonattainment 
area  from  nonattainment  to  attainment. 
On  November  12, 1992,  the  WVDEP  also 
submitted  a  maintenance  plan  for  the 
Huntington  area  as  a  revision  to  the 
West  Virginia  State  Implementation 
Plan.  On  February  22, 1994,  and  August 
10,  1994  WVDEP  provided  clarifying 
revisions  to  its  maintenance  plan.  The 
Kentucky  portion  of  the  Huntington- 


Ashland  nonattainment  area  includes 
Boyd  County  and  a  portion  of  Greenup 
County.  Kentucky's  request  for 
redesignation  and  the  maintenance  plan 
for  the  Ashland,  Kentucky  portion  of  the 
nonattainment  area  has  been  submitted 
to  EPA  and  is  the  subject  of  a  separate 
rulemaking  dociunent.  This  action  is 
being  taken  under  sections  107  and  110 
of  the  Act.  In  this  action,  EPA  is 
redesignating  the  Huntington  moderate 
ozone  nonattainment  area  to  attainment 
and  is  approving  the  maintenance  plan 
submitted  by  the  WVDEP  as  a  SIP 
revision  to  the  West  Virginia  SIP. 
DATES:  This  final  rule  will  become 
effective  October  21, 1994  unless  before 
October  6, 1994  adverse  comments  are 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,. U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Radiation  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency;  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center  (Air  Docket 
6102),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  and  West  Virginia 
Department  of  Environmental 
Protection,  Office  of  Air  Quality,  1558 
Washington  Street,  East  Charleston. 
West  Virginia,  25311-2599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Knapp  at  (215)  597-8375  or  Todd 
Ellsworth  at  (215)  597-2906. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  15, 1990  the  Clean  Air 
Act  Amendments  of  1990  (the  Act)  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
Under  section  107(d)(1)  of  the  Act,  in 


conjunction  with  the  Governor  of  West 
Virginia,  EPA  was  required  to  designate 
the  Huntington  area  as  nonattainment 
because  the  area  violated  the  ozone 
standard  in  1987-1989.  Under  section 
107(d)(1)(C).  EPA  designated  Boyd 
County  of  Kentucky  as  nonattainment 
by  operation  of  law  with  respect  to 
ozone  because  the  area  was  designated 
nonattainment  before  the  date  of 
enactment  of  the  1990  amendments  to 
the  Act.  The  nonattainment  area  was 
expanded  to  include  portions  of 
Greenup  County  of  Kentucky  per 
section  107(d)(l)(A)(i)  (See  56  FR  56694 
(November  6,  1991)  and  57  FR  56762 
(November  30, 1992),  codified  at  40  CFR 
81.318.)  Furthermore,  the  Huntington- 
Ashland  area  was  classified  as  a  multi- 
state  moderate  ozone  nonattainment 
under  section  181(a)(1)  of  the  Act.  See 
56  FR  56694  (November  6,  1991)  and  57 
FR  56762  (November  30,  1992),  codified 
at  40  CFR  81.349. 

Air  quality  monitored  data  recorded 
in  the  West  Virginia  portion  of  the  area 
met  the  ozone  NAAQS  from  1989-1991 
and  has  subsequently  continued  to 
indicate  attainment  and  maintenance 
through  1993.  West  Virginia  submitted 
an  ozone  maintenance  SIP  and 
redesignation  request  on  NovemBfer  12, 
1992.  The  Kentucky  portion  attained  the 
ozone  NAAQS,  based  on  air  quality  data 
from  1991  through  1993.  West  Virginia 
submitted  a  revision  to  its  maintenance 
plan  on  February  22, 1994.  This  revision 
was  done  to  include  ambient  monitoring 
data  from  1991-1993  indicating 
attainment  throughout  the  entire 
nonattainment  area  including 
Kentucky's  portion.  A  second  revision 
to  the  maintenance  plan  was  provided 
on  August  10, 1994  which  clarified  the 
procedures  for  implementation  of  the 
contingency  measures  of  West  Vi.-ginia's 
maintenance  plan. 

II.  Review  of  West  Virginia's  Submittal 

Following  is  a  brief  description  of 
how  the  State  of  West  Virginia's 
November  12, 1992  submittal  along  with 
the  additional  revisions  to  the 
maintenance  plan  of  February  22, 1994 
and  August  10, 1994  fulfill  the  five 


requirements  of  section  107(d)(3)(E)  of 
the  Act.  Becaiise  the  maintenance  plan 
is  a  critical  element  of  the  redesignation 
request.  EPA  will  discuss  its  evaluation 
of  the  maintenance  plan  under  its 
analysis  of  the  redesignation  request.  A 
Technical  Support  Dociunent  (TSD)  has 
also  been  prepared  by  EPA  on  these 
rulemaking  actions.  The  TSD  is 
available  for  public  inspection  at  the 
EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  docimaenL 

1.  Attainment  of  the  Ozone  NAAQS 

The  submittal  contains  an  analysis  of 
ozone  air  quality  data  which  is  relevant 
to  the  maintenance  plan  and  to  the 
redesignation  request  for  the  entire 
Huntington-Ashland  nonattainment 
area.  Ambient  ozone  monitoring  data  for 
1989  through  1991  show  attainment  of 
the  ozone  NAAQS  in  the  Huntington. 
West  Virginia  area.  Ambient  ozone 
monitoring  data  for  1991  through  1993 
show  attainment  of  the  ozone  NAAQS 
for  the  entire  Huntington-Ashland  area. 
See  40  CFR  50.9  and  appendix  H.  The 
State  of  West  Virginia's  request  for 
redesignation  included  dociunentation 
that  the  entire  area  has  complete  quality 
assured  data  showing  attainment  of  the 
standard  over  the  most  recent 
consecutive  three  calendar  year  period. 
Therefore  the  area  has  met  the  first 
statutory  criterion  of  attainment  of  the 
ozone  NAAQS.  West  Virginia  has  also 
met  the  second  statutory  criterion  by 
committing  to  continue  monitoring  the 
moderate  nonattainment  area  in 
accordance  with  the  Act's  requirements 
-  as  prescribed  in  40  CFR  part  58. 

2.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D 

As  previously  stated,^  EPA  fully 
approved  the  State  of  West  Virginia  SIP 
for  the  Himtington,  West  Virginia  area 
as  meeting  the  requirements  of  section 
110(a)(2)  and  part  D  of  the  1977  Act. 
The  Clean  Air  Act  Amendments  of 
1990,  however,  modified  section 
110(a)(2)  and.  under  part  D,  revised 
section  172  and  added  new 
requirements  for  all  nonattainment 
areas.  Therefore,  for  purposes  of 
redesignation,  EPA  has  reviewed  the  SIP 
and  determined  that  it  contains  all 
measures  that  were  due  under  the  Act 
prior  to  November  12, 1992,  the  date  the 
State  of  West  Virginia  submitted  its 
redesignation  request  satisf>'ing  the 
completeness  criteria  of  40  CFR  part  51 
appendix  V. 

2. A.  Section  110  Requirements 

Although  Section  110  of  the  1977  Act 
was  amended  in  1990,  the  Huntington, 
West  Virginia  SIP  meets  the 
requirements  of  section  110(a)(2)  of  the 


amended  Act  A  number  of  the 
requirements  did  not  change  in 
substance  and,  therefore,  EPA  believes 
that  the  pre-amendment  SIP  met  these 
requirements.  As  to  those  requirements 
that  were  amended.  See  57  FR  27936 
and  23939  (June  23, 1993),  many  are 
duplicative  of  other  requirements  of  the 
Act.  EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirements  of  amended  section 
110(a)(2)  of  the  Act  The  SIP  contains 
enforceable  emission  limitations 
adequate  to  produce  attainment, 
requires  monitoring,  compiling,  and 
analyzing  ambient  air  qiiality  data.  It 
proWdes  for  adequate  funding,  staff,  and 
associated  resources  necessary  to 
implement  SIP  requirements,  and 
requires  stationary  source  emissions 
monitoring  and  reporting.  Once  the 
redesignation  to  attainment  is  approved, 
the  Act  requires  that  provisions  for  the 
prevention  of  significant  deterioration 
(PSD)  apply  for  the  precpnstruction 
review  of  new  major  stationary  sources 
and  major  modifications  to  existing 
ones.  EPA  approved  West  Virginia's 
PSD  program  on  April  11, 1986  (51  FR 
12517)  wbich.  imder  the  approved  SIP, 
applies  in  all  designated  attainment 
areas. 

2.B.  Fart  D  Requirements 

2.B.I.  Subpart  1  of  Part  D— Section 
172(c)  Plan  Provisions 

Under  section  172(b).  the  section 
172(c)  requirements  are  apphcable  no 
later  than  three  years  after  an  area  has 
been  designated  as  nonattainment  under 
the  Act.  EPA  has  determined  that  these 
requirements  were  not  applicable  to 
ozone  nonattainment  areas  on  or  before 
November  12.  1992 — the  date  the  State 
of  West  Virginia  submitted  a  complete 
redesignation  request  and  maintenance 
plan  for  Huntington.  West  Virginia  has. 
however,  completed  and  submitted  a 
1993  base  year  emissions  inventory  for 
the  Huntington  ozone  nonattainment 
area  in  accordance  with  EPA's  guidance. 
The  year  1993  was  chosen  as  the  base 
year  to  correspond  with  the  base  year 
being  used  by  Kentucky  for  the  Ashland 
portion  of  the  area.  The  year  1993  is  the 
base  year  from  which  emissions  have 
been  projected  through  the  year  2005  in 
the  maintenance  plan. 

2.B.2.  Subpart  1  of  Part  D— Section  176 
Conformity  Plan  Provisions 

Section  176(c)  of  the  Act  requires 
States  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that 
Federal  actions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  applicable  State  SIP.  The 
requirement  to  determine  conformity 


applies  to  transportation  plans, 
program^  and  projects  developed, 
funded  or  approved  under  title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  States  must  be 
consistent  with  Federal  conformity 
regulations  that  the  Act  required  EPA  to 
promulgate.  Congress  provided  for  the 
State  revisions  to  be  submitted  one  year 
after  the  date  for  promulgation  of  final 
EPA  confonnity  regulations.  When  that 
date  passed  without  such  promulgation, 
EPA's  General  Preamble  for  the 
Implementation  of  title  I  informed  State 
that  its  conformity  regulations  would 
establish  a  submittal  date  (see  57  FR 
13498, 13557  (April  16,  1992)).The  EPA 
promulgated  final  transportation 
conformity  regulations  on  November  24. 
1993  (58  FR  62188)  and  general 
conformity  regulations  on  November  30, 
1993  (58  FR  63214).  These  conformity 
rules  require  that  States  adopt  both 
transportation  and  general  conformity 
provisions  in  the  SIP  for  areas 
designated  nonattainment  or  subject  to 
a  maintenance  plan  approved  luider 
CAA  section  175 A.  Pursuant  to  §  51.396 
of  the  transportation  conformity  rule 
and  §  51.851  of  the  general  conformity 
rule,  the  State  of  West  Virginia  is 
required  to  submit  a  SIP  revision 
containing  transportation  conformity 
criteria  and  procedures  consistent  with 
those  established  in  the  Federal  rule 
November  25,  1994.  Similarly,  West 
Virginia  is  required  to  submit  a  SIP 
revision  containing  general  confonnity 
criteria  and  procedures  consistent  with 
those  established  in  the  Federal  rule  by 
December  1, 1994.  Because  the 
deadlines  for  these  submittals  have  not 
yet  come  due,  they  are  not  yet 
applicable  requirements  under  section 
107(d)(3)(E)(v)  and.  thus,  do  not  affect 
approval  of  this  redesignation  request. 

2.B.3.  Subpart  2  of  part  D— Section  182 
Provisions  for  Ozone  Nonattainment 
Areas 

The  Huntington-Ashland 
nonattainment  area  is  classified  as 
moderate  and  is  subject  to  the 
requirements  of  section  182(b)  of  the 
Act.  As  of  November  12, 1992.  the  State 
was  required  to  meet  the  provisions  of 
section  182(a)(2)(A)  to  correct  its 
Reasonably  Available  Control 
Technology  (RACT)  requirements  to 
control  volatile  organic  compounds 
(VOCs)  in  effect  prior  to  enactment  of 
the  1990  amendments.  The  State  of 
West  Virginia  submitted  those  RACT 
corrections  as  SIP  revisions  to  EPA  on 
June  4. 1991.  A  notice  of  final 
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rulemaking  approving  these  RACT 
corrections  was  published  on  September 
17.  1992  (57  FR  42895). 

3.  Fully  Approved  SIP  Under  Section 
110(k)oftheAct 

As  stated  previously.  EPA  has 
approved  the  RACT  corrections  noted 
above.  Therefore,  the  State  of  West 
Virginia  has  a  fully  approved  SIP  under 
section  llO(k),  which  also  meets  the 
applicable  requirements  of  section  110 
and  part  D  as  discussed  above. 
Therefore,  the  redesignation 
requirement  of  section  107(d)(3)(E)(ii) 
has  been  met. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Under  the  1977  Act,  EPA  approved 
the  State  of  West  Virginia  SIP  control 
strategy  for  the  Huntington,  West 
Virginia  nonattainment  area.  EPA 
determined  that  the  rules  and  the 
emission  reductions  achieved  as  a  result 
of  those  rules  are  enforceable.  As  stated 
above,  since  enactment  of  the  1990 
amendments  the  State  of  West  Virginia 
submitted  revisions  to  its  RACT 
regulations — Title  45  Legislative  Rules, 
Series  21.  Regulation  to  Prevent  and 
Control  Air  Pollution  from  Emission  of 
Volatile  Organic  Compoimds  ("Series 
21").  EPA  finds  that  these  additional 
measures  contribute  to  the  permanence 
and  enforceability  of  reductions  in 
ambient  ozone  levels  in  the  Huntington. 
West  Virginia  area. 

Several  other  enforceable  control 
measures  have  come  into  place  since  the 
Huntington.  West  Virginia  area  violated 
the  ozone  NAAQS.  Reductions  in  ozone 
precursor  emissions  occurred  due  to  the 
mandatory  lowering. of  fuel  volatility 
and  automobile  fleet  turnover  due  to  the 
Federal  Motor  Vehicle  Control  Program. 
The  Reid  Vapor  Pressure  (RVP)  of 
gasoline  decreased  during  the  years 
1988  to  1990  from  10.5  pounds  per 
square  inch  (psi)  to  9.5  psi  and 
continued  to  decrease  from  9.5  psi  in 
1990  to  9.0  psi  in  1992.  Reductions  due 
to  these  programs  were  determined 
using  the  mobile  emission  inventory 
model  MOBILE  5.0a  and  relevant 
vehicle  miles  traveled  (VMT)  data.  As  a 
result  of  these  permanent  and 
enforceable  reductions,  emissions  of 
VOCs  decreased  by  1.1  tons/day  (1988- 
1990)  and  by  2.2  tons/day  (1990-1992) 
in  the  Huntington  area.  Emissions  of 
nitrogen  oxides  (NOx)  were  reduced  by 
0.3  tons/day  and  0.4  tons/day  during  the 
same  periods  respectively  in  this  area. 
The  State  of  West  Virginia's 
maintenance  plan  requires  the 
continuation  of  the  federal  RVP 
program.  The  State  demonstrated  that 
point  source  VOC  emissions  were  not 


artificially  low  due  to  local  economic 
downturn  during  the  period  in  which 
Huntington  area  air  quality  came  into 
attainment.  Reductions  due  to  decreases 
in  production  levels  or  from  other 
unenforceable  scenarios  such  as 
voluntary  reductions  were  not  included 
in  the  determination  of  the  emission 
reductions. 

EPA  finds  that  the  combination  of 
measures  contained  in  the  SIP  and 
federal  measures  have  resulted  in 
permanent  and  enforceable  reductions 
in  ozone  precursors  that  have  allowed 
the  Huntington-Ashland  area  to  attain 
the  NAAQS,  and  therefore,  that  the 
redesignation  criterion  of  section 
107(d)(3)(E)(iii)  has  been  met. 

5.  Fully  approved  Maintenance  Plan 
Under  Section  1 75 A 

EPA  is  approving  the  West  Virginia 
maintenance  plan  for  the  Huntington. 
West  Virginia  area  because  EPA  finds 
that  West  Virginia's  submittal  meets  the 
requirements  of  section  175A  of  the  Act. 
The  Huntington,  West  Virginia  area  will 
have  a  fully  approved  maintenance  plan 
in  accordance  with  Section  175A  of  the 
Act.  Section  175  A  of  the  Act  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  area  is  redesignated. 
Eight  years  after  the  redesignation,  the 
state  must  submit  a  revised  maintenance 
plan  which  demonstrates  attainment  for 
the  ten  years  following  the  initial  ten- 
year  period.  To  provide  for  the 
possibility  of  future  NAAQS  violations, 
the  maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems. 

5. A.  Emissions  Inventory — Base  Year 
Inventory 

On  November  12, 1992,  the  state  of 
West  Virginia  submitted  comprehensive 
inventories  of  VOC  and  NOx  emissions 
from  area,  stationary,  and  mobile 
sources  using  1990  as  llie  base  year  for 
calculations  to  demonstrate 
maintenance.  Since  this  area  is  part  of 
a  multi-state  area,  West  Virginia 
projected  their  1990  inventory  to  1993 
in  order  to  have  a  corresponding 
attainment  base  year  with  Kentucky. 
The  1993  VOC.  NOx.  and  CO  inventory 
is  considered  most  representative  of 
attainment  conditions  because  no 
violations  occurred  in  1993,  and  it     " ' 
reflects  the  typical  inventory  for  the 
three-year  period  demonstrating 
attainment  of  the  standard  for  the  entire 
Huntington-Ashland  area. 


West  Virginia's  submittal  contains  the 
detailed  inventory  data  and  summaries 
by  county  and  source  category.  West 
Virginia's  submittal  also  contains 
information  related  to  how  it  comported 
with  EPA's  guidance,  which  model  and 
emission  factors  were  used  (note 
MOBILE  5.0a  was  used),  how  VMT  data 
was  generated,  what  RVP  was 
considered  in  the  base  year,  and  other 
technical  information  verifying  the 
validity  of  the  Huntington,  West 
Virginia  emission  inventory. 

A  summary  of  the  base  year  and 
projected  maintenance  year  inventories 
are  shown  in  the  following  two  tables  in 
section  5.B.  The  TSD  which  has  been 
prepared  for  this  action  contains  a  more 
in-depth  description  of  the  base  year 
inventory  for  the  Huntington  area. 

5.B.  Demonstration  of  Maintenance — 
Projected  Inventories 

As  summarized  in  the  following 
tables,  totals  for  VOC  and  NOx 
emissions  were  projected  from  the  1 990 
and  1993  base  years  out  to  the  year 
2005.  These  projected  inventories  were 
prepared  in  accordance  with  EPA 
guidance.  The  projections  demonstrate 
that  the  ozone  standard  will  be 
maintained,  i.e.,  emissions  within  the 
Huntington  area  are  not  expected  to 
e.xceed  the  level  of  the  base  year 
attainment  inventory  during  this  time 
period.  EPA  believes  that  the  emissions 
projections  demonstrate  that  the  area 
will  continue  to  maintain  the  ozone 
NAAQS  because  this  area  achieved 
attainment  through  VOC  controls  and  . 
reductions.  Finally,  EPA's  TSD  contains 
more  in-depth  details  regarding  the 
projected  emission  inventories  for  the 
Huntington  area. 

Huntington  VOC  Projection 
Inventory  Summary 

[Tons  per  day] 


1990 
base 

1993 
At- 
tain 

base 

1996 
pro] 

1999 
proj 

2002 
pfoj 

2005 
proj 

Point  

Area 

Mobile  

13.3 
16.7 
12.2 

12.6 
17.0 
10.1 

11.8 

15.9 

9.6 

11.6 

16.2 

9.2 

11.5 

16.5 

9.0 

11.4 

16.9 

9.0 

Total 

42.3 

39.6 

37.2 

37.0 

37.0 

37.2 

Huntington  NOx  Projection 
Inventory  Summary 

[Tons  per  day] 


Point 


1990 
base 


15.9 


1993 
at- 
tain 
base 


15.9 


1996 
pro] 


1999 

pfOj 


2002 
proj 


13.9  14.1   14.2  14.3 


2005 

proj 


Huntington  NOx  Projection  . 
Inventory  Summary— Continued 

[Tons  per  day] 


1990 
base 

1993 
at- 
tain 
base 

1996 
proj 

1999 
proj 

2002 
proj 

2005 
proj 

Area 

Mobile 

13.3 
10.7 

13.4 
10.3 

13.4 
10.0 

13.5 
9.7 

13.5 
9.5 

13.6 
9.7 

Total 

399 

39.5 

37.3 

37.3 

37.2 

37.6 

As  indicated  in  the  previous  tables, 
projections  indicate  that  there  was  an 
emissions  decrease  in  VOCs  and  NOx  in 
the  nonattainment  area.  EPA  believes 
that  these  emissions  projections 
demonstrate  that  the  nonattainment  area 
will  continue  to  maintain  the  ozone 
NAAQS. 

5. C.  Verification  of  Continued 
Attainment 

Continued  attainment  of  the  ozone 
NAAQS  in  the  Huntington  area 
depends,  in  part,  on  the  State  of  West 
Virginia's  efforts  toward  tracking 
indicators  of  continued  attainment 
during  the  maintenance  period.  The 
State  of  West  Virginia  will  track  the 
status  and  effectiveness  of  the 
maintenance  plan  by  periodically 
updating  the  emissions  inventory  every 
three  years.  West  Virginia  has 
committed  to  perform  this  tracking  on 
an  annual  basis  in  order  to  enable  the 
State  of  West  Virginia  to  implement  the 
contingency  measures  of  its 
maintenance  plan  as  expeditiously  as 
possible. 

The  State  of  West  Virginia  annual 
update  vfiW  indicate  new  source  growth, 
as  indicated  by  annual  emission 
statements.  The  State  of  West  Virginia 
will  continue  to  monitor  ambient  ozone 
levels  by  operating  its  ambient  ozone  air 
quality  monitoring  network  in 
accordance  with  40  CFR  part  58. 

5.D.  Contingency  Plan 

The  level  of  VOC  and  NO»  emissions 
in  the  Himtington  area  wall  largely 
determine  its  ability  to  stay  in 
compliance  with  the  ozone  NAAQS. 
Despite  the  State  of  West  Virginia's  best 
efforts  to  demonstrate  continued 
compliance  with  the  NAAQS,  the 
Huntington  area  may  exceed  or  violate 
the  NAAQS.  Therefore.  West  Virginia 
has  provided  contingency  measures 
with  a  schedule  for  implementation  in 
the  event  of  future  ozone  air  quality 
problems.  In  the  event  that  exceedances 
of  the  ozone  NAAQS  are  measured  such 
that  nonattainment  is  indicated  at  any  of 
the  three  monitors  in  the  Himtington- 
Ashland  area,  or  in  the  event  that 
periodic  emission  inventory  updates  or 


major  permitting  activity  reveals  that 
excessive  or  unanticipated  grovrth  in 
ozone  precursor  emissions  has  occurred 
or  will  occur.  West  Virginia  will 
accordingly  select  and  adopt  additional 
irieasures  including  one  or  more  of  the 
following  to  assure  continued 
attainment: 

1.  An  extension  of  the  applicability  of 
45CSR21  (VOC/RACT  rule)  to  include 
source  categories  previously  excluded 

2.  A  revision  to  new  source  permitting 
requirements  requiring  more  stringent 
emissions  control  technology  and/or 
emission  offsets 

3.  NOx  RACT  requirements  if  sueh 
requirements  are  not  already  applicable 

4.  Regulations  to  establish  plant-wide 
emission  caps  (potentially  with  emissions 
trading  provisions) 

5.  Stage  II  Vapor  Recovery  regulations 

6.  Highway  Motor  Vehicle  Inspection  and 
Maintenance  Program 

One  or  more  of  these  regulatory 
revisions  would  be  selected  and  a  draft 
regulation(s)  developed  by  the  West 
Virginia  Division  of  Environmental 
Protection  (VV'VDEP)  for  adoption  as  an 
emergency  rule(s)  within  three  (3) 
months  after  verification  of  a  monitored 
ozone  standard  violation.  WVDEP's 
adopted  emergency  rule(s)  for  the 
selected  control  measure(s)  will  be 
implemented  within  sixt6)  months  after 
adoption  and  will  be  filed  as  legislative 
rule(s)  for  permanent  authorization  by 
the  legislature  as  required  under  West 
Virginia  law. 

5.E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  Act,  the  State  of  West  Virginia  has 
agreed  to  submit  a  revised  maintenance 
SIP  eight  years  after  the  area  is 
redesignated  to  attairmient...Such 
revised  SIP  will  provide  for 
maintenance  for  an  additional  ten  years. 
EPA  has  determined  that  the 
maintenance  plan  adopted  by  the  State 
of  West  Virginia  and  submitted  to  EPA 
on  November  12, 1992  along  with 
additional  information  submitted  on 
February  22. 1994  and  August  10, 1994 
meets  the  requirements  of  section  175A 
of  the  CAA.  Therefore,  EPA  is  approving 
the  maintenance  plan. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  re\'ision  should  adverse 
or  critical  comments  be  filed. 

This  action  will  be  effective  October 
21, 1994  unless  by  October  6. 1994. 
adverse  comments  are  received.  If  EPA 


receives  such  comments,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  a  subsequent  document 
that  will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  October  21. 1994. 

Final  Action 

EPA  is  approving  the  ozone 
maintenance  plan  for  the  Huntington 
(Cabell  and  Wayne  counties)  area  of 
West  Virginia  submitted  on  November 
12.  1992,  as  revised  on  February  22, 
1994  and  August  10, 1994  because  it 
meets  the  requirements  of  Section  175  A. 
In  addition,  the  Agency  is  redesignating 
the  Huntington  area  to  ozone  attainment 
because  the  Agency  has  determined  that 
the  pro\'isions  of  Section  107(d)(3)(E)  of 
the  Act  for  redesignation  have  been  met. 

The  Huntington  portion  of  the 
Huntington-Ashland  nonattainment  area 
is  subject  to  the  Act's  requirements  for 
nonattainment  areas  until  and  imless  it 
is  redesignated  to  attainment.  Because  it 
is  a  nonattainment  area,  on  January  15. 
1993  EPA  notified  the  Governor  of  West 
Virginia  that  it  had  made  a  finding  that 
West  Virginia  had  failed  to  submit 
either  a  fiill  or  committal  SIP  revision 
for  a  basic  inspection  and  maintenance 
(I/M)  program  for  the  Huntington 
portion  of  the  ozone  nonattainment 
area.  Similarly  on  January  18, 1994.  EPA 
notified  the  Governor  that  West  Virginia 
had  failed  to  submit  a  15%  plan  for  the 
area.  These  findings  commenced  the 
sanctions  process  outlined  by  section 
179  of  the  Act.  The  2:1  offset  sanction 
will  be  in  efi^ftct  in  the  Huntington  area 
as  of  September  6, 1994  as  a  result  of  the 
January  15,  1993  finding.  Upon  the 
effective  date  oflhis  final  approval  by 
EPA  of  West  Virginia's  redesignation 
request  and  maintenance  plan,  the 
requirement  for  West  Virginia  to  submit 
a  basic  I/M  program  and  15%  plan  for 
this  area  will  be  lifted.  Upon  that  same 
effective  date,  both  findings  will  be 
automatically  rescinded  in  the 
Huntington  area  and  any  sanctions 
imposed  as  of  that  date  will  be  lifted. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
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rektion  to  relevant  statutory  and 
recnlatory  remuranents. 

Under  tbe  Kegulotory  Flexibility  Act, 
5  XJS.C.  600  et  teq.,  EPA  must  prepare 
a  legaktory  flexibility  analysis 
assesacDg  the  impact  of  any  proposed  or 
final  niie  an  nnall  entities.  5  \iS.C  603 
aad  604.  Altemativeiy,  EPA  may  certify 
that  tbe  rule  will  not  have  a  significant 
impact  on  a  substantia]  number  of  small 
entities.  Small  entities  iitclude  small 
businesses,  small  not-for-profit 
enterprises,  and  go>vermnent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  Redesignation  of  an 
area  to  attainment  under  section 
107(d)(3)(E)  of  die  CAA  does  not  impose 
any  new  requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  The 
Administrator  certifies  that  the  approval 
of  the  redesignation  request  will  not 
afliect  a  substantial  number  of  small 
entities.  SIP  approvals  gnder  section 
110  and  subchapter  I.  part  D  of  the 
Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  Approval  does  not  impose 
any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  afliected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIP's  on  such 
grounds.  Union  Electric  Ca  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  VS.C 
7410(a)(2). 

$S1.349    VMest  Virginia. 


This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  AdministratOT  under  the 
procedures  published  in  tbe  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  fnan  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  Tbe  OMB  has 
exempted  this  regulatory  action  from 
the  requirements  of  section  6  of 
Executive  Order  12886. 

Under  section  307(bKl)  of  the  Qean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  ap|»ov«  West  Virginia's 
redesignation  request  and  maintenance 
plan  for  the  Huntington  portion  of  the 
Huntington-Ashland  ozone 
nonattainment  area  must  be  filed  in  the 
United  States  Comt  of  Appeals  for  the 
appropriate  circuit  by  November  7, 
1994.  Filing  a  petition  for 
reconsideration  by  tbe  Administrator  of 
this  final  rule  does  not  affect  the  finahty 
of  this  rule  for  tbe  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  fited,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFB  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  Parks, 
Wilderness  Areas. 


Dated:  August  19. 1994. 
Joha  R.  Poinponio, 

Acting  Regional  Admlnlatntor,  Region  lU. 
40  CFR  part  52  is  amended  as  follows: 

PAFtT  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  XX— West  Virginia 

2.  Section  52.2520  is  amended  by 
adding  paragraph  (c)(30)  to  read  as 
follows: 

§52.2520    IdentHication  o<  ptan. 

•        •        •        •        » 

(c)*  *   • 

(30)  The  ten  year  ozone  maintenance 
plan  including  emission  projections  and 
contingency  measures  for  Himtington, 
West  Virginia  (Cabell  and  Wayne 
counties)  as  revised  and  effiective  on 
August  10, 1994  and  submitted  by  the 
West  Virginia  Division  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  The  ten  year  ozone  maintenance 
plan  including  emission  projections  and 
contingency  measures  for  Huntington, 
West  Virginia  (Cabell  and  Wayne 
counties)  revised  and  effective  on 
August  10, 1994. 

40  CFR  part  81,  subpart  B  of  Chapter 
I,  Title  40  is  amended  as  follows: 

PART  81— {AMENOEiq 

Subpart  B — Designation  of  Air  QitaNly 
Control  Regions 

1.  In  §  81.349,  the  ozone  uble  is 
amended  by  revising  the  entries  for 
"Cabell  County"  and  "Wayne  County" 
to  read  as  follows: 


West  Virginia— Ozone 

Designated  area 

Designation 

Clessiicaliof> 

Date' 

Type 

Date 

Type 

Huntington-AsNand  Area: 

Cabell  Coonly _ „ 

October  21,  1994  

Undassrtiable/Attainment 

UnetessHlatjIe/Attainment 



Wayne  County ._   .„. 

October  21.  1994 _.. 

_____ — 

'  This  date  is  November  15, 1990,  unless  otherwise  noted. 
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40  CFR  Parts  52  and  81 

IWV9-1-6583,  WV9-2-6584;  FRL-6057-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of 
the  Charleston,  WV  Ozone 
Nonattainment  Area  to  Attainment  and 
Approval  of  the  Area's  Maintenance 
Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  On  November  13.  1992.  the 
West  Virginia  Department  of  Commerce, 
Labor  and  Environmental  Resources; 
Division  of  Environmental  Protection; 
Office  of  Air  Quality  (WVOAQ) 
submitted  a  request  to  EPA  to 
redesignate  the  Charleston  moderate 
ozone  nonattainment  area  (Kanawha 
and  Putnam  Counties)  from 
nonattainment  to  attainment  and  also 
submitted  a  maintenance  plan  for  the 
Charleston  area  as  a  revision  to  the  West 
Virginia  State  Implementation  Plan 
(SIP).  On  June  13. 1994,  EPA  proposed 
approval  of  West  Virginia's 
redesignation  request  and  maintenance 
plan.  No  adverse  comments  were 
received  on  the  proposal.  EPA  is 
approving  West  Virginia's  request  to 
redesignate  the  Charleston  moderate 
ozone  nonattainment  area  from 
nonattainment  to  attainment  and  is 
approving  the  maintenance  plan 
submitted  by  WVOAQ  as  a  revision  to 
the  West  Virginia  SIP  because  relevant 
requirements  set  forth  in  the  Clean  Air 
Act.  as  amended  in  1990,  have  been 
met.  This  action  is  being  taken  in 
accordance  with  the  Clean  Air  Act 
(CAA). 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  September  6, 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building. 
Philadelphia.  Pennsylvania  19107  and 
the  West  Virginia  Department  of 
Environmental  Protection.  Office  of  Air 
Quality.  1558  Washington  Street,  East. 
Charleston,  West  Virginia,  25311. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dubowe  at  (215)  597-1109. 
Todd  Ellsworth  at  (215)  597-2906. 


SUPPLEMENTARY  INFORMATION:  On  June 
13, 1994  (59  FR  30326-30331),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of  West 
Virginia.  The  NPR  proposed  that  the 
Charleston  moderate  ozone 
nonattainment  area  be  redesignated 
from  nonattainment  to  attainment  and 
that  the  maintenance  plan  submitted  by 
the  WVOAQ  as  a  revision  to  the  West 
Virginia  SIP  be  approved  contingent 
upon  West  Virginia's  submittal  of  a 
revision  to  its  maintenance  plan's 
provisions  to  clarify  the  procedures  for 
implementation  of  contingency 
measures.  The  formal  request  for  the 
redesignation  of  the  Charleston 
moderate  ozone  nonattainment  area 
from  nonattainment  to  attainment  and 
the  maintenance  plan  SIP  revision  were 
submitted  to  EPA  by  the  State  of  West 
Virginia  on  November  13, 1992. 
Subsequent  revisions  to  the  State's 
maintenance  plan  were  submitted  to 
EPA  on  February  28, 1994  and  August 
10.  1994. 

Maintenance  Plan 

West  Virginia's  August  10,  1994 
submittal  revised  the  maintenance  plan 
to  clarify  the  State's  enforceable 
procedures  for  implementation  of 
contingency  measures  specified  in  the 
maintenance  plan.  The  revision  requires 
that  one  or  more  of  the  "contingency 
measures"  listed  and  described  in  the 
maintenance  plan  shall  be  selected 
within  three  months  after  verification  of 
a  violation  of  the  ozone  national 
ambient  air  quality  standard.  The 
regulatory  measures  shall  be  adopted  as 
emergency  rules  and  implemented 
within  six  months  after  adoption.  In 
accordance  with  West  Virginia  law,  the 
provisions  of  these  emergency 
regulations  are  fully  enforceable.  The 
emergency  rule(s).  subsequently,  will  be 
filed  as  legislative  rule(s)  for  permanent 
authorization  by  the  legislature  in 
accordance  with  West  Virginia  law. 

EPA  is  approving  the  State  of  West 
Virginia's  maintenance  plan  for  the 
Charleston  area  because  EPA  finds  that 
West  Virginia's  submittal  meets  the 
requirements  of  section  175A  of  the 
CAA. 

Errors  and  Corrections 

The  NPR  for  the  Charleston 
redesignation  request  and  maintenance 
plan  SIP  revision  published  in  the 
Federal  Register  on  June  13.  1994  (59 
FR  30326-30331)  contains  several  errors 
that  are  corrected  as  follows: 

Summary,  59  FR  30326.  The  third 
sentenceof  this  section  reads  "*  *  * 
West  Virginia  submitted  an  update  to  its 
November  13. 1994  submittal."  The  date 


in  this  sentence  should  have  read 
November  13, 1992. 

Section  I— Background.  59  FR  30326 
and  30327.  This  section  states  that  West 
Virginia  submitted  a  SIP  projecting 
attainment  by  December  31, 1982  and 
failed  to  meet  that  deadline.  This 
statement  is  incorrect,  invalidating  the 
subsequent  language  referring  to 
Charleston  as  a  nonattainment  area  for 
that  period.  On  November  25, 1980. 
West  Virginia  requested  that  the  EPA 
approve  a  change  in  the  Designation  of 
Air  Quality  Control  Region  (AQCR)  IV 
from  nonattainment  of  the  ozone 
NAAQS  to  attainment  based  on  air 
quality  data  showing  attainment  for  the 
years  1978-1980.  EPA  approved  this 
request  in  the  November  9,  1981 
Federal  Register  (46  FR  55261).  The 
area  remained  in  attainment  of  the 
ozone  NAAQS  until  1988.  As  a  result  of 
1988  calendar  year  ambient  ozone 
measurements.  EPA  notified  West 
Virginia  on  Novembei'8.  1989  that  the 
State's  ozone  SIP  was  inadequate  to 
assure  the  attainment  of  the  ozone 
NAAQS  in  several  counties  including 
the  Charleston  (Kanawha/Putnam 
County)  area.  Pursuant  to  the  1990 
Clean  Air  Act  amendments,  this  area 
was  officially  designated  as  a  moderate 
ozone  nonattainment  area  on  Januan*  6. 
1991. 

Section  III.  Review  of  West  Virginia 's 
Submittal,  subsection  5.B..  59  FR  30330. 
This  section  states  that '■*  *  * 
emissions  projections  are  dependent 
upon  the  implementation  of  the  federal 
reformulated  gasoline  program."  This 
statement  is  incorrect.  West  Virginia's 
maintenance  plan  did  not  commit  to  the 
use  of  or  rely  on  credits  from  the  federal 
reformulated  gasoline  program. 

Other  specific  requirements  of  the 
Charleston  ozone  nonattainment  area 
redesignation  request  and  arsociated 
maintenance  plan  and  the  rationale  for 
EPA's  proposed  action  are  explained  in 
the  NPR  and  will  not  be  restated  here. 
All  of  the  public  comments  received  on 
the  NPR  were  positive  and  in  support  of 
EPA's  action  to  approve  the 
redesignation  request  and  maintenance 
plan. 

Final  Action 

EPA  is  approving  West  Virginia's 
request  to  redesignate  the  Charleston 
moderate  ozone  nonattainment  area 
from  nonattainment  to  attainment 
because  the  agency  has  determined  that 
the  provisions  of  section  107(d)(3)(E)  of 
the  Act  for  redesignation  of 
nonattainment  areas  to  attainment  have 
been  met.  In  addition,  EPA  is  approving 
the  ozone  maintenance  plan  for  the 
Charleston  area  as  a  revision  to  the  West 
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Virginia  SIP  because  it  meets  the 
requirements  of  175A. 

hk)thing  in  this  action  should  be 
construed  as  permitting  or  aiiowing  or 
establishing  a  precedent  for  any  hiture 
request  for  rerision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reqiiirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  pubhshed  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandiuD  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

Under  section  307(bKl)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  to  approve  the  maintenance 
plan  for  the  Charleston  area  and  to 
redesignate  the  Charleston  ozone 
nonattainment  area  to  attainment,  must 
be  filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
November  7, 1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 

§81.349    WestVfrgMa. 


review  nor  does  it  extend  the  time 
within  which  a  petition  for  judida) 
review  may  be  filed,  and  shall  not 
pKJStpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40CFRPart52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovermnental  relations.  Ozone. 

40  CFR  Part  61 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  August  10, 1994. 
W.T.  Wisniewski, 
Acting  Regional  Administrator.  Reffon  HL 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7»71q. 

Subpart  XX— West  Virginia 

2.  Section  52.2520  is  amended  by 
adding  paragraph  (c)(32)  to  read  as 
follows: 


West  Virginia— Ozone 


§52,2520    IdentfflcattoB  of  plan. 

*        •        •        •        * 

(c)*»* 

(29)  The  ten  year  oztme  maintenance 
plan  including  emission  projections  and 
contingency  meastires  iat  Charleston, 
West  Virginia  (Kanawha  and  Putnam 
Counties),  as  revised  and  effective  on 
August  10, 1994  and  submitted  by  the 
West  Virginia  Division  of 
Environmental  Protection;  Office  of  Aii 
Quality: 

(i)  Incorporation  by  referenca 

(A)  The  ten  year  ozone  maintenance 
plan  including  emission  projections  and 
contingency  measures  for  the 
Charleston,  West  Virginia  (Kanawha  and 
Putnam  Counties)  revised  and  effective 
August  10, 1994. 

PART  81— [AMENDED] 

3.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Subpart  C — Section  t07  Attainment 
Status  Designation 

4.  In  §  81.349  the  ozone  table  is 
amended  by  revising  the  entries  for 
"Kanawha  County"  and  Putnam 
County"  under  Charleston  Area  to  read 
as  follows: 


USEPA,  Re§toa  V,  77  West  ^dcson. 
HRM-7J.  Chicago,  lUiAois  60604,  {312^ 
886-7450. 


Designated  area 

Designation 

aassifica«ion 

Date^ 

Type 

Date 

Type 

Charleston  Area  Kanawtia  County 

Putnam  County „ 

Octobers,  1994 

Octobers,  1994  

UndassiietJte/Attainment 

Uncias3ifiat)te/Attainment 

::::::::::::: 

— 

'  This  date  is  Novemtjef  15,  1990,  unless  otherwise  noted. 


[FR  Doc.  94-21947  Filed  9-2-94: 8:45  am) 

BILLING  COOC  SSSO-SO-P 

40  CFR  Part  272 
[FRL-6059-11 

Hazardous  Waste  Management 
Program:  Incorporation  by  Reference 
of  Approved  State  Hazardous  Waste 
Program  for  Minnesota 

AGBICY;  Environm«ital  Protection 

Agency. 

ACnoit:  Immediate  final  rule. 

SUMMAAV:  Under  the  Resource 
ConservatioQ  and  Recovery  Act  of  1976, 


as  amended  (RCRA).  the  United  States 
Enviroiunental  Protection  Agency  (EPA) 
may  grant  final  authorizatiQn  to  States 
to  operate  their  hazardous  waste 
management  programs  in  lieu  of  the 
Federal  program.  EPA  uses  part  272  of 
title  40  Code  of  Federal  Regulations  (40 
CFR  part  272)  to  provide  notice  of  the 
authorization  status  of  State  programs, 
and  to  incorporate  by  reference  those 
provisions  of  State  statutes  and 
regulations  that  EPA  will  enforce  under 
RCRA  section  3008.  Thus,  EPA  intends 
to  codify  the  Mirmesota  authorized  State 
program  in  40  CFR  part  272.  The 
purpose  of  this  action  is  to  incorporate 
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by  reference  EPA's  approval  of  recent 
revisions  to  Mirmesota's  program. 
DATES:  This  document  will  be  effective 
November  7,  1994,  unless  EPA 
publishes  a  prior  Federal  Register  (FR) 
action  %vithdrawing  this  immediate  final 
rule.  All  comments  on  this  action  must 
be  received  by  the  close  of  business 
October  6, 1994.  The  incorporation  by 
reference  of  certain  Minnesota  statutes 
and  regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
November  7, 1994,  in  accordance  with 
5  use.  552(a)  and  1  CFR  part  51. 
ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  Gary  Westefer,  Mirmesota 
Regulatory  Specialist,  Office  of  RCRA, 


FOR  FURIMEII MRMMATON  OONTACT:  Mr. 

Gary  Westefer,  Minnestita  Regulatory 
SpeciaJi^.  Offioe  of  RCRA,  USEPA. 
Region  V.  77  West  Jackson,  HRM-7). 
Chicago,  UliaoiB  €0&H,  i3l2i  896-74^. 

SUPPLEMENTARY  iHFORWAIION: 

Baclcgrmuid 

.Effective  July  14.  1989  (see  54  FR 
20851),  May  15, 1990  Isee  55  FR9880J, 
and  December  14, 1992  (see  57  FR 
47265),  EPA  incorporated  by  reference 
Minnesota's  then  authorized  hazardous 
waste  program.  Effective  May  17,  1993 
(58  FR  14321),  and  March  21.  1994  (59 
FR  2998),  EPA  granted  authorization  to 
Minnesota  for  additional  program 
revisions.  In  this  document,  EPA  is 
incorporaUog  the  currently  aothorired 
State  hazardous  waste  program  in 
Minnesota. 

EPA  provides  both  notice  of  its 
approval  of  State  programs  in  40  CFR 
part  272,  and  incorporates  by  reference 
therein  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
section  3006  of  RCRA.  This  effort  will 
provide  clearer  notice  to  the  public  of 
the  scope  of  the  authorised  program  in 
Mirmesota. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal 
statutcwy  or  regulatory  authority  is 
modified.  The  incorporation  by 
reference  of  Minnesota's  authorized 
program  in  subpart  Y  of  part  272  is  _ 
interoied  to  enhance  the  public's  ability 
to  discern  the  current  status  of  the 
authorized  State  program  and  clarify  the 
exterrt  of  Federal  enforcement  authority. 
For  a  fuller  explanation  of  EPA's 
incorporation  by  reference  of 
Minnesota's  authorized  hazardous  waste 
program,  see  54  FR  20851  (May  15. 
1989). 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisioHS  of  5  U.S.C. 
605(1^.  1  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  is  intended  to 
incorporate  by  reference  the  decision 
already  made  to  authorize  Minnesota's 
program  and  has  no  separate  effect  on 
handlers  of  hazardous  waste  in  tlie  State 
or  upon  small  entities.  This  rule, 
therefore,  does  Bot  require  a  regulatory 
flexibility  analysis. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Managem^it  and  Budget 
has  exempted  this  rule  from  the 


reqaixeaeaits  of  section  6  of  Exectrtive 
Order  12866. 

Papenwork  Redactiaa  Act 

Under  tfie  Paperwork  Reduction  Act, 
44  VSXl  3501  et  seq^  Federal  agencies 
mast  consider  the  paperwork  biuden 
imposed  by  any  informatioB  request 
coatained  ia  a  proposed  or  final  rale. 
This  ™ie  will  not  impose  afly 
information  Tequirements  upon  the 
regalated  community. 

List  «ffSid)^ts  M  48  CFR  Part  Z72 

Adminifitrative  practice  and 
procedure-  Confidential  business 
information.  Hazardous  waste 
transportation.  Hazardous  waste. 
Incorporation  by  reference.  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  April  5.  1994. 
Valdas  V.  Adamkus, 
Regional  Administrator 

For  the  reasons  set  forth  rn  the 
preamble.  40  CFR  part  272  is  amended 
as  foUows: 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMEMT 
PROGRAMS 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Sees.  2002(a),  3006.  and  7004(b) 
of  the  Solid  Waste  Disposal  Act.  as  amended 
by  the  Resource^onservation  and  Recsvery 
Act.  42  U.S.C.  6912(a).  6926.  and6974fb). 

Subpart  Y— {Amended] 

2.  Section  272.1200  is  removed  and 
reserved. 

3.  Section  272.1201  is  revised  to  read 
as  follows: 

§272.1201    Minnesota  State  administered 
program;  Fioal  authorizatioii. 

Pursuant  to  section  3006(b)  of  RCRA, 
42  U.S.C.  6926(b),  Minnesota  has  final 
authorization  for  the  following  elements 
as  submitted  to  EPA  in  Minnesota's  base 
program  and  revision  application  for 
final  authorization  as  approved  by  EPA 
effective  on  February  11, 1985. 
Subsequent  program  revision 
applications  were  approved  effective  on 
September  18,  1987,  June  23,  1989, 
August  14,  1990,  August  23, 1991,  May 
18,  1992,  Mav  17, 1993,  and  March  2l", 
1994. 

(a)  State  statutes  and  regulations.  (1) 
The  Minnesota  statutes  and  regulations 
cited  in  appendix  A  are  incorporated  by- 
reference  as  part  of  the  hazardous  waste 
management  program  under  subtitle  C 
of  RCRA.  42  U.S.C.  6921  et  seq. 


(i)  EPA  Approved  Mirmesota 
Statutory  Reqmremems  Applicable  to 
the  Hazardous  Waste  Management 
Program. dated  Aprils.  1994. 

(ii)  EPA  Approved  Minnesota 
Reguiatory  Rwqttirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  dated  April  5,  1994. 

(2)  The  folfowirrg  statutes  and 
regulal*oiis  concerning  State 
enforcement,  ak hough  not  incorporated 
by  refarence  for  enforcement  purposes, 
are  part  of  the  autborized  Stat*  program: 
Minneeota  Statutes,  Chapters  14.02- 
14.56;  115.07  Subdivisions  1  and  3-, 
115.071. 116.091: 116.11.  and  116B.<» 
(June  1992  editioo). 

(b)  IReservBdl 

4.  Appendix  A  to  part  272,  Is 
amended  by  adding  in  alphabetic^ 
order  "Minnesota"  and  its  listing  towed 
as  follows: 

Appendix  A  to  Part  272 — State 
Requirements 

Minnesota 


The  statutory  provisions  include; 
Minnesota  Statutes.  June  1992  edition. 
Chapters  13.03;  13.05  Subdivision  9; 
13.08;  13^7;  15.17;  1S.171;  115.061; 
115A.03;  116.06;  116.07  Subdivisions  4, 
4a.  4b,  5  and  8;  116.075:  116.081 
Subdivisions  1  and  3;-and  116.14. 

The  regulatory  provisions  include:. 
Minnesota  Rules.  June  1992  edition, 
7001.0010;  7001.0020(B);  7001.0030- 
7001.0150(3)(C);  700 1.01 50(3 )tE)- 
7001.0200:  7001^500-7001.0730(2); 
7001.0730(4);  7045.0020-7045.0143; 
7045.0205-7045.0270(6);  7045.0275- 
7045.0310;  7045.0351-7045.0685; 
7045.0692-7045.0695;  7045.1300- 
7045.1380  (June  1992  edition). 
»         «         •         •         » 

|FR  Doc.  94-21894  Fried  9-2-94:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43-CFR  Public  Land  Order  7081 
[Ofl-943-4?10-06;  GP4-10S;  Cm-4874fl 

Withdrawal  of  Public  and  Non-Federal 
Lands  for  the  Eagle  Rock  and  Leaburg 
Lake  Sections  of  the  McKenzie  Riven 
OregoH 

AGENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Pubhc  land  order. 

summary:  This  order  withdraws  292.25 
acres  of  public  lands  and  159.41  acres 
of  non-Federal  lands,  which  will  be 
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acquired  by  exchange,  from  surface 
entry  and  mining  for  a  period  of  50 
years  for  the  Bureau  of  Land 
Management  to  protect  the  Eagle  Rock 
and  Leaburg  Lake  Sections  of  the 
McKenzie  River  located  in  Lane  County. 
The  minerals  in  53.35  acres  of  public 
lands  are  non-Federal,  and  will  be 
acquired  by  exchange.  Upon 
acquisition,  the  159.41  acres  of  non- 
Federal  lands  and  the  53.35  acres  of 
non-Federal  minerals  will  be  opened  to 
mineral  leasing.  The  238.90  acres  of 
public  lands  have  been  and  remain  open 
to  mineral  leasing. 
EFFECTIVE  DATE:  September  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-280- 
7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)), 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  significant 
scenic,  wildlife,  frsheries.  and 
recreational  values  along  the  McKenzie 
River: 

Willamette  Meridian 

Public  Domain  Lands.  Federal  Minerals 
Eag}e  Rock  Section 

T.  17S..R.  3E., 
Sec.  10.  lots  4  and  5,  SEV^NWV*.  and  that 
portion  of  the  NVzSE'A  described  as 
follows:  Beginning  at  the  east  one  quarter 
comer  of  said  sec.  10;  Thence  along  the 
north  line  of  the  SEV*  south  89°1'55" 
west  2.592.50  feet  to  the  center  of  sec. 
10;  Thence  along  the  west  line  of  the 
SEV«  south  OCSl^?"  east  230.97  feet; 
Thence  south  71''32'28  "east  171.61  feet 
Thence  south  31''10'49"east  272.59  feet 
Thence  north  54''03'58"  east  150.37  feet 
Thence  north  44''58'06 "  east  136.39  feet 
Thence  north  79°24'46"  east  211.20  feet 
Thence  south  52''08'02"  east  156.48  feet 
Thence  south  78''47'26"  east  204.25  feet 
Thence  north  77"'12'21"  east  239.97  feet 
Thence  south  85°25'02  "  east  249.56  feet 
Thence  south  64''51'38'  east  190.59  feet 
Thence  south  43''58'08"  east  278.95  feet 
Thence  south  76''45'59"  east  72.41§feet 
Thence  south  61''24'24  "east  164.01  feet 
Thence  south  70°45"40"'  east  263.35  feet 
Thence  south  68''01"23""  east  206.56  feet 
Thence  south  SS'Sg'ig""  east  58.06  feet  to 
the  section  line;  Thence  along  the 
section  line  north  01''10"17"'  west  996.84 
feet  to  the  fwint  of  beginning; 
Sec.  11,  that  portion  of  the  NWaSW'A 
described  as  follows:  Beginning  at  the 


west  one  quarter  comer  of  said  sec.  11; 
Thence  along  the  section  line  south 
01'10'17"'  east  996.84  feet;  Thence  south 
63'39'19"  east  111.86  feet;  Thence  north 
69''28'36"  east  208.20  feet;  Thence  north 
39°02'30"  east  199.57  feet;  Thence  north 
82'56'58"  east  175.34  feet;  Thence  south 
72''50'23"  east  265.76  feet;  Thence  north 
66<>o7"42"  east  298.03  feet;  Thence  north 
79«22'51"'  east  94.10  feet;  Thence  north 
47<'29"53"  east  124.60  feet  to  the  east  line 
of  the  ^4WV«6VV'/.  of  said  sec.  11;  Thence 
along  said  east  line  north  0''40'06 "  west 
630.58  feet  to  the  northeast  comer  of  the 
NWaSW'A;  Thence  along  the  north  line 
of  the  NW'ASWV*  north  89''01'20"  west 
1,318.99  feet  to  the  point  of  beginning. 
The  areas  described  aggregate  139.20  acres 
in  Lane  County. 

Revested  Oregon  and  California  Railroad 
Grant  Lands.  Federal  Minerals 

Eagle  Rock  Section 

T.  17  S..  R.  3  E., 

Sec.  10,  lot  3  and  NW'ANW'A; 

Sec.  11,  lot  3. 

The  areas  described  aggregate  99.70  acres 
in  Lane  County. 

2.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement  and 
sale  under  the  general  land  laws.  Upon 
acquisition,  the  minerals  will  be  subject 
to  the  terms  and  conditions  of  this 
withdrawal: 

Willamette  Meridian 

Revested  Oregon  and  California  Railroad 
Grant  Lands,  Non-Federal  Minerals 

Eagle  Rock  Section 

T.  17S..R.  3E.. 

Sec.  3,  lot  4; 

Sec.  9.  lot  5. 

The  areas  described  aggregate  53.35  acres 
in  Lane  County. 

3.  The  following  described  non- 
Federal  lands  are  within  the  exterior 
boundary  of  the  Leaburg  Lake  and  Eagle 
Rock  Sections  of  the  McKenzie  River. 
Upon  acquisition,  the  lands  will  be 
subject  to  the  terms  and  conditions  of 
this  withdrawal: 

Willamette  Meridian 

Leaburg  Lake  Section 

T.  16  S..  R.  2  E.. 
Sec.  31,  lot  2. 

Eagle  Rock  Section 

T.  17S.,  R.  3E.. 
Sec.  4,  lot  8; 
Sec.  9.  lot  6; 
Sec.  10.  SW'aNW'A; 
Sec.  11.  lot  2  and  SEV«NW'/i. 

The  areas  described  aggregate  159,41  acres 
in  Lane  County. 

For  the  entire  withdrawal,  the  areas 
described  aggregate  451.66  acres  in  Lane 
County. 

4.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 


public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

5.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  August  25, 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  94-21795  Filed  9-2-94;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  94-94;  FCC  94-21 6] 

900  MHz  Emission  Mask 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  responds  to  a 
request  by  Geotek  Communications,  Inc. 
(Geotek)  for  clarification  of  the  FCC's 
rules  concerning  the  900  MHz^mission 
mask.  Geotek  brought  to  our  attention 
that  the  900  MHz  emission  mask 
included  in  our  Rules  has  the  effect  of 
unintentionally  restricting  the  use  of 
low  power  digital  equipment  in  this 
band.  The  intended  effect  of  this  action 
is  to  eliminate  the  anomaly. 
EFFECTIVE  DATE:  October  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Rackley,  Private  Radio  Bureau, 
(202) 634-2443. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  order  in 
PR  Docket  No.  94-94,  FCC  94-216, 
adopted  August  12, 1994,  and  released 
August  30,  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NVV  , 
Washington,  DC.  The  complete  text  of 
this  decision  also  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 

Summary  of  the  Order 

1.  Geotek  Communications,  Inc." 
(Geotek)  brought  to  our  attention  that 
the  900  MHz  emission  mask  included  i;i 


Section  90.209(h)of  our  Rules  has  the 
effect  of  restricting  the  use  of  lo*v  poM>er 
digital  equipdaae»t  m  this  bamd.  Geiotek 
went  OB  to  poiai.  out  that  the  restrictive 
effect  of  this  rule  conflicts  with  the 
Commission's  intent,  as  stated  in  our 
Repott  and  Order  in  GEN  Dockei  84- 
1233,  2  FCC  Rod  1625  0986).  51  FR 
37396w  October  22.  1986.  to  permit  any 
type  of  modulation  in  this  band, 
including  digital  modulation. 

2.  The  900  MHz  band  was  allocated 
for  use  by  ^x  Private  Land  Mobile 
Services  ia  1986.  The  regulatory  . 
structare  established  for  this  new  band 
was  designed  to  provide  as  much 
flexibility  as  possible  fot  licensees  to 
use  a  variety  of  4echaok)gies  to  satisfy 
their  laafaile  oomraumcations 
requtremeitts.  The  technology  that 
Geotek  proposes  to  use  in  this  bami  is 
just  the  type  of  new  technology  that  we 
had  iatended  our  flexible  rules  to  be 
able  to  accommodate.  Uafortunately.  as 
pointed  out  in  Geolek's  letters,  the 
cmissioB  mask  for  the  896-901/935-940 
MHz  bamds  has  the  uacntended  effect  of 
precluding  use  of  Geotek 's  particular 
technology.  Very  simply,  the  current 
emission  mask  perializes  Geotek's 
system  because  of  its  use  of  relatively 
ow  power  ^4  veattj  portable 
ransceivers.  The  emission  ma^ 
::urr80tly  in  effect  in  our  rules  requires 
various  levels  of  attenuation  relative  to 
the^actual  unmodulated  carrier  jjower  of 
the  transaoitter.,  regardless  of  how  small 
that  transmitter  power  might  be.  For 
very  low  power  traasmitters,  the  effect 
of  this  requirement  can  be  very  severe 
on  the  design  of  the  equipment,  with  no 
apparent  corresponding  benefit  with 
respect  to  interference  redaction.  This 
anom^  in  oiu-  rules  was  clearly 
unintended.  We  are,  therefore, 
amending  Section  90.209(h)  of  our 
Rules  to  fthmingte  this  anomaly  in  tiie 
emisskins  mask  ^bai  unintentioDally 
restricts  the  use  of  low  power  digital 
equipment.  For  example,  for  a  4  Watt 
transmitter  on  a  frequency  removed  15 
kHz  froni  the  chaanel'^  assigi^d  (center) 
frequency,  the  current  madi  requires  a 
relative  atteniiation  of  71  decibels  while 
the  new  mask  requires  only  56. 

3.  This  rule  change  is  being  made  to 
conform  eurmles  to  the  intent  stated  in 
the  text  of  the  Report  and  Order  in 
Docket  84-1233  at  paragraph  68: 

We  desixe  to  allow  as  raiich  flexibility 
as  possible  for  end  users  to  choose  the 
equipment  that  best  meets  their  needs  at 
a  cost  they  can  afford.  We  want  to 
establish  appropriate  incentives  for  the 
development  of  new  technologies. 
However,  vve  do  not  want  to  adopi  a 
plan  that  essentially  requires  end  users 
to  emplcty  one  particular  modulation 
method  *  *   *.  Furthermore,  we  want 


the  channeidng  plan  for  tins  spectrum  to 
acouMiuiodale  technologies  such  as 
digital  that  hare  been  developed,  but 
require  farther  ^dvmioes  to  make  them 
marketjftde  to  private  land  mobile  users. 

This  rule  change  is  noncontroversial 
because  it  does  not  infringe  on  any 
current  or  potential  licensee's 
substantive  rights.  Therefore,  for  the 
above  stated  reasons,  and  because  this 
rule  change  is  clearly  in  the  public 
interest,  we  find  good  cause  to  conclude 
that  ju>tice  and  comment  are 
impracticable,  unneoessar\',  and 
contwry  to  the  public  interest.  See  5 
U.S.C.  SSJtbMB). 

4.  Accordingly,  It  Is  Ordered  that, 
effective  30  days  after  publication  in  the 
Federal  Register,  Section  90.209(h)  of 
the  Commission's  Rules,  47  CFR 
90.209(hJ  is  amended  as  indicated 
below. 

List  of  Subjects  in  47  CFR  Part  90 

Communications  equipment,  Radio. 
Federal  Comnumications  Conunissioa. 
William  F.  Caton. 

Acting  Secretary. 

Rule  Changes 

Part  9»  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PARTSO-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

l.T^e  BBthority  citation  for  Part  90 
continues  to  read  as  follows: 

Aathonty^  Sees.  4.  303.  48  Stat.  1066. 
1082.  as  amended;  47  U.S.C  154,  303.  and 
332,  unless  other»'ise  noted. 

2.  Section  90.209  is  amended  by 
revising  paragraph  (h)(3),  and  by 
removing  paragraph  (h)(4)  to  read  as 
follows: 

§90.209    BandwMthfimttatlons. 

(h)  •   •  • 

(3)  On  any  frequency  removed  from 
the  center  of  the  authorized  bandwidth 
by  a  displacement  frequency  (Cj  in  kHz) 
of  more  than  9.5  kHz:  At  least  157  Logio 
(fd/5.3)  decfbds  or  50  phis  10  Lpgio  (P) 
decibels  or  70  decibels,  whichever  is  the 
lesser  attetuiation. 
•        •     _    •        •        * 

(FR  Doc.  94-23845  Filed  9-2-94;  8:45 *ml 


OEPAWTMENT  OF  THE  IMTCTIOR 
Fish  and  WildUfe  Servioe 
50  CFR  Part  17 

F«N40Ye-AB»4 

Endaogerad  and  Threatened  WiMllle 
and  Plants;  Oetanninatton  eft 
Endangered  Status  for  the  Kootenai 
River  Population  of  the  White  Stufgeew 

AGENCY:  Fish  and  Wildliie  Senioa. 

Interior. 

ACTION:  Final  mie. 

SUMMARY:  The  Fish  and  Wildlife  Sen'ice 
(Ser\'iceJ  determines  endangered  status 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (Act),  for  the 
Kootenai  River  population  of  the  white 
sturgeon  [Acipenser transmontanus^ 
The  Kootenai  River  population  of  the 
white  sturgeon  is  nestricted  to 
approximately  270  river  kilometers  (km) 
(168  miles  ^mi))  of  tlie  Kootenai  River, 
in  Idaho.  Montana,  and  British 
Columbia,  Canada,  primarily  upstream 
from  Cora  Linn  Dam  at  the  outflow  from 
Kootenay  Lake,  British  Columbia.  With 
the  exception  of  1974,  sturgeon 
recruitment  has  been  declining  since  tbe 
mid- 1 960 's,  and  there  has  been  an 
almost  complete  lack  of  recruitment  of 
juvetiiles  into  the  population  since 
1974,  soon  after  Libby  Dam  in  Montana 
began  operation.  The  px^uUtion  also 
faces  threats  from  reduced  biological 
productivity,  and  possibly  ptoor  water 
quality  and  the  effects  of  contaminants. 
"This  rule  implements  the  protection  and 
conserration  provisions  afforded  by  the 
Act  for  the  Kootenai  River  population  of 
the  white  sturgeon. 
DATES:  Oct^^rS.  1994. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  Ecological  Services  Field 
Office.  4696  Overland  Road.  Room  576. 
Boise.  Idaho  83705. 
FOR  f  URTHER  INFORMATION  CONTACT:  Or. 
Charles  H.  Lobdell,  Field  Supervisor,  at 
the  above  address  or  telephone  (206) 
334-1931- 

SUPW-EMEHTARY  INPOWKWTIOW: 

Background 

White  sturgeon  [Acipenser 
transmontanus)  are  in  the  Family 
Aciprajseridae,  which  consists  of  4 
genera  and  24  species  of  sturgemi.  Ei^ 
species  of  sturgeon  occur  en  Nortli 
America,  with  wbite  sturgeon  one  of 
five  species  in  the  ^nus  Acipenser. 
White  sturgeOTi  historically  occurred  on 
the  Pacific  Coast  from  the  Aleutian 
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Islands  to  central  California.  The  species 
reproduces  in  at  least  three  large  river 
systems:  the  Sacramento-San  Joaquin 
River  in  California,  Columbia  River 
basin  in  the  Pacific  Northwest,  and  the 
Fraser  River  system  in  British  Columbia, 
Canada.  The  closely  related  green 
sturgeon  [Acipenser  medirostris)  also 
occurs  in  the  Pacific  Coast  region  but  is 
restricted  in  distribution  to  river 
estuaries. 

White  sturgeon  were  first  described 
by  Richardson  in  1863  h-om  a  single 
specimen  collected  in  the  Columbia 
River  near  Fort  Vancouver,  Washington 
(Scott  and  Crossman  1973).  All  sturgeon 
are  distingmshed  from  other  fish  in  that 
they  have  a  cartilaginous  skeleton  with 
a  persistent  notochord,  and  a  protractile, 
tube-like  mouth  and  sensory  barbels 
ventrally  on  the  snout.  The  white 
sturgeon  is  distinguished  from  other 
Acipenser  by  the  specific  arrangement 
and  number  of  scutes  (bony  plates) 
along  its  body  (Scott  and  Crossman 
1973).  The  largest  authentic  record  of  a 
white  sturgeon  is  a  630  kilogram  (kg) 
(1,387  pounds  (lbs))  specimen  taken 
from  the  Fraser  River  in  British 
Columbia  in  1897  (Scott  and  Crossman 
1973).  Individuals  in  landlocked 
populations  tend  to  he  smaller.  For 
example,  white  sturgeon  over  90  kg  (200 
lbs)  have  not  been  reported  from  the 
Kootenai  River  system  (Apperson  1992, 
Graham  1981,  Partridge  1983).  White 
sturgeon  are  generally  long-lived,  with 
females  living  fi-om  34  to  70  years 
(Pacific  States  Marine  Fisheries 
Commission  (PSMFC)  1992).  The  oldest 
of  342  sturgeon  captured  in  the 
Kootenai  River  during  1977  to  1982  was 
estimated  to  be  44  years  old  (Partridge 
1983). 

For  white  sturgeon  in  general,  the  size 
or  age  of  first  maturity  in  the  wild  is 
quite  variable  (PSMFC  1992).  Females 
normally  require  a  longer  period  to 
mature  tban  males,  with  females  for 
most  sturgeon  species  spawning 
between  15  to  25  years  of  age  (Doroshov 
1993).  Only  a  portion  of  adult  white 
sturgeon  are  reproductive  or  spawn  each 
year,  with  the  spawning  frequency  for 
females  estimated  at  2  to  11  years. 
Spawning  occurs  when  the  physical 
environment  permits  vitellogenesis  (egg 
development)  and  cues  ovulation.  White 
stiirgeon  are  broadcast  spawners, 
releasing  their  eggs  and  sperm  in  fast 
water.  In  the  lower  Columbia  River 
below  McNary  Dam,  landlocked 
populations  of  white  sturgeon  normally 
spav«i  during  the  period  of  peak  flows 
fi'om  April  through  July  (Parsley  et  al. 
1989).  Spawning  at  peak  flows  with 
high  water  velocities  disperses  and 
prevents  clumping  of  the  adhesive  eggs. 
Following  fertiUzation,  eggs  adhere  to 


the  river  substrate  and  hatch  after  a 
relatively  brief  incubation  periodof  8  to 
15  days,  depending  on  water 
temperature  (Brannon  et  al.  1985). 
Recently  hatched  yolk-sac  larvae  swim 
or  drift  in  the  current  for  a  period  of 
several  hours  and  settle  into  interstitial 
spaces  in  the  substrate.  Larval  white, 
sturgeon  require  20  to  30  days  to 
metamorphose  into  juveniles  with  a  full 
complement  of  fin  rays  and  scutes. 

The  Kootenai  River  population  of 
white  sturgeon  is  one  of  18  landlocked 
populations  of  white  sturgeon  known  to 
occur  in  western  North  America.  The 
Kootenai  River  originates  in  Kootenay 
National  Park  in  British  Columbia, 
Canada.  The  river  flows  south  into 
Montana,  turns  northwest  into  Idaho, 
and  north  through  the  Kootenai  Valley 
back  into  British  Columbia,  where  it 
flows  through  Kootenay  Lake  and 
eventually  joins  the  Columbia  River  at 
Castlegar,  British  Columbia. 

Historically,  little  was  known 
regarding  the  status  and  life  history  of 
the  white  sturgeon  population  in  the 
Kootenai  River  basin  prior  to  studies 
initiated  during  the  late  1970's  by  the 
British  Columbia  Ministry  of 
Environment  and  Parks  (Andrusak 
1980),  Idaho  Department  of  Fish  and 
Game  (IDFG)  (Partridge  1983).  and 
Montana  Department  of  Fish,  Wildlife 
and  Parks  (MDFWF)  (Graham  1981). 

The  Kootenai  River  population  of 
white  sturgeon  is  restricted  to . 
approximately  270  river  km  (168  river 
mi)  in  the  Kootenai  River  basin.  This 
reach  extends  from  Kootenai  Falls. 
Montana,  located  50  river  km  (31  river 
mi)  below  Libby  Dam,  downstream 
through  Kootenay  Lake  to  Cora  Linn 
Dam  at  the  outflow  fi-om  Kootenay  Lake, 
British  Columbia,  Canada.  Historically, 
Kootenai  Falls  represented  an 
impassible  neural  barrier  to  the 
upstream  migration  of  the  white 
stiugeon.  A  natural  barrier  at 
Bennington  Falls  downstream  of 
Kootenay  Lake  has  isolated  the  Kootenai 
River  white  sturgeon  from  other  white 
sturgeon  populations  in  the  Columbia 
River  basin  since  the  last  glacial  age 
(approximately  10,000  years)  (Apperson 
and  Anders  1991). 

Genetic  analysis  indicates  that  the 
Kootenai  River  sturgeon  is  a  unique 
stock  and  constitutes  a  distinct 
interbreeding  population  (Setter  and 
Brannon  1990).  The  average 
heterozygosity  (or  measure  of  the 
quantity  of  genetic  variation) 
determined  for  the  Kootenai  River 
population  at  0.54  compared  to  an 
average  heterozygosity  of  0.74  for  white 
sturgeon  in  the  Columbia  River  (Setter 
and  Brannon  1990).  Based  on  these 
comparisons.  Setter  and  Brannon  (1990) 


concluded"*  *  *  we  find  adequate 
evidence  to  distinguish  these  fish  as  a 
separate  population  based  on 
differences  in  allele  frequencies,  the 
genetic  distance  calculation  and  the 
overall  quantity  of  variation  displayed.'" 

In  general,  individual  white  sturgeon 
in  the  Kootenai  River  are  broadly 
distributed,  migrating  freely  between 
the  Kootenai  River  and  the  deep, 
oligotrophic  Kootenay  Lake  (Andrusak 
1980).  However,  the  species  is  not 
commonly  found  upstream  of  Bonners 
Ferry,  Idaho  to  Montana  (Apperson  and 
Anders  1991).  In  1980,  Graham  (1981) 
estimated  that  only  one  to  five  adult 
white  sturgeon  resided  in  Montana, 
found  in  the  river  reach  immediately 
downstream  of  Kootenai  Falls.  Although 
white  sturgeon  use  the  main  channel  of 
the  Kootenai  River  upstream  to  Kootenai 
Falls,  few  individuals  have  been 
reported  from  tributaries  to  the  Kootenai 
River  in  Idaho  and  Montana. 

Based  on  tagging  studies,  Kootenai 
River  white  sturgeon  are  relatively 
sedentary  during  the  summer  and 
inhabit  the  deepest  holes  of  the 
Kootenai  River  and  Kootenay  Lake 
(Apperson  and  Anders  1990).  Kootenai 
River  locations  used  by  white  sturgeon 
were  generally  sites  over  20  feet  (ft)  (6 
meters  (m))  deep  with  column  velocities 
less  than  0.77  ft  per  second  (fps)  (less 
than  0.24  m  per  second  imps))  and 
water  temperature  of  57  to  68°  F  ( 14  to 
200  Q  (PSMFC  1992),  while  depths 
utilized  in  Kootenay  Lake  ranged  from 
30  to  over  300  ft  (10  to  100.5  m) 
(Apperson  and  Anders  1991).  Compared 
with  other  waters  containing  white 
sturgeon,  the  Kootenai  River  is  a 
relatively  cool  river  with  summer  high 
temperatures  of  68  to  72°  F  (20 1o  22° 
C). 

White  sturgeon  in  the  Kootenai  River 
are  considered  opportunistic  feeders. 
Partridge  (1983)  found  white  sturgeon 
more  than  28  inches  (in)  (80  centimeters 
(cm))  in  length  feeding  on  a  variety  of 
prey  items,  including  chironomids, 
clams,  snails,  aquatic  insects,  and  fish. 
Andrusak  (British  Columbia 
Environment.  Parks  and  Lands,  pers. 
comm.,  1993)  noted  that  kokanee 
salmon  [Oncorhynchus  nerka)  in 
Kootenay  Lake,  prior  to  a  dramatic 
population  crash  beginning  in  the  mid 
1970's,  were  once  considered  an 
important  prey  item  for  adult  white 
stiugeon. 

Historically  (pre-Libby  Dam 
construction  and  operation),  habitat  for 
white  sturgeon  spavraing  was 
considered  available  in  an  approximate 
96  river  km  (60  river  mi)  stretch  of  the 
Kootenai  River  from  Shorty's  Island  in 
Idaho  (river  km  223,  river  mi  145) 
upstream  to  Kootenai  Falls  in  Montana 


(river  km  327,  river  mi  203)  (Apperson, 
Idaho  Department  of  Fish  and  Game, 
pers.  comm.,  1993).  Monitoring  of 
mature  white  sturgeon  tagged  with 
ultrasonic  and  radio  transmitters  in 
1990  through  1993  has  documented 
long  distance  movements  upriver  during 
the  spring  to  suspected  staging  areas 
located  from  Shorty's  Island  (river  km 
230.  river  mi  143)  to  Bonners  Ferry 
(river  km  245.  river  mi  153).  and  the 
suspected  spawning  reach  upstream  of 
Bormers  Ferry.  For  example.  Apperson 
(1992)  reported  that  six  reproductively 
mature  white  sturgeon  (three  males  and 
three  females)  tagged  with  ultrasonic 
transmitters  were  located  weekly  from 
April  through  July  1991  to  monitor 
spawning  related  movements.  By  May. 
all  six  fish  had  moved  upriver  16  to  114 
river  km  (10  to  71  river  mi)  between 
Shorty's  Island  and  immediately 
downstream  of  Bonners  Ferry.  They 
remained  congregated  in  this  area 
through  July.  These  fish  exhibited 
movements  similar  to  other  sturgeon 
tagged  and  monitored  in  1990.  During 
May  through  July,  white  sturgeon  fitted 
with  transmitters  occupied  locations 
with  water  velocities  that  ranged  from 
0.3  to  0.6  mps  (1  to  2  fps)  in  1990,  and 
0.4  to  0.8  mps  (1.3  to  2.5  fps)  in  1991. 

Based  on  a  comparison  of  population 
estimates  made  in  1982  and  1990, 
Kootenai  River  white  sturgeon  declined 
from  an  estimated  1.194  fish  (range  of 
907  to  1.503)  (Partridge  1983)  to 
approximately  880  fish  (range  of  638  to 
1.211)  (Apperson  and  Anders  1991). 
The  Bonneville  Power  Administration 
(BPA)  (1993).  commenting  on  the 
proposed  rule,  believes  that  the 
population  has  further  declined  in  1993 
to  an  estimated  785  individuals  (range 
569  to  1.080)  based  on  recent  estimates 
of  annual  mortality  and  no  natural 
recruitment  since  1990. 

The  population  is  reproductively 
mature,  with  few  of  the  remaining  white 
sturgeon  younger  than  20  years  old 
(Apperson  1992).  The  Idaho  Department 
of  Fish  and  Game  (IDFG)  estimates  that 
7  percent  of  the  female,  and  30  percent 
of  the  male  white  sturgeon  in  the 
Kootenai  River  are  reproductive  each 
year  (Apperson  1992).  Based  on  a  1:1 
sex  ratio,  this  translated  into  22  to  42 
females  and  96  to  182  males  available  to 
spawn  in  1990.  The  actual  number  of 
available  spawners  is  dependent  upon 
size  at  maturity  and  spawning 
frequency.  It  is  not  certain  at  what  age 
reproductive  senescence  occurs  in  white 
sturgeon,  although  most  sturgeon 
species  reproduce  in  the  age  brackets  of 
10  to  20  years  for  males  and  15  to  25 
years  for  females  (Doroshov  1993). 

There  has  been  an  almost  complete 
lack  of  recruitment  of  juveniles  into  the 


population  since  1974.  soon  after  Libby 
Dam  began  operation  (Partridge  1983, 
Apperson  and  Anders  1991).  The 
youngest  white  sturgeon  found  in  recent 
studies  include  a  single  specimen  from 
the  1977  (Apperson  and  Anders  1991) 
year  class  and  three  specimens  from  a 
year  class  between  1976  and  1978  (BPA 
1993).  Additionally,  no  white  sturgeon 
less  than  51  cm  (20  in)  total  length  were 
collected  in  surveys  conducted  between 
1977  and  1982  on'the  Kootenai  River 
(PSMFC  1992). 

Partridge  (1983)  noted  that  white 
sturgeon  recruitment  was  intermittent 
and  possibly  decreasing  from  the  mid- 
1960's  to  1974.  This  is  demonstrated  by 
lack  of  white  sturgeon  from  the  1965  to 
1969.  1971  to  1973,  and  1975  year- 
classes.  Partridge  speculated  that  the 
lack  of  recruitment  was  due  in  part  to 
the  elimination  of  rearing  areas  for 
juveniles  through  diking  of  slough  and 
marsh  side-channel  habitats,  and  the 
increase  in  chemical  pollutants  (e.g.. 
copper,  zinc)  in  the  river  that  may  have 
affected  spawning  success.  Based  on  the 
most  recent  annual  mortality  rate 
estimate  of  0.0374  coupled  with 
continuing  zero  recruitment  in  the 
future.  BPA  beheves  the  population  will 
further  decline  to  an  estimated  648 
individuals  by  1998,  with  only  17  to  33 
females  available  to  spawn  annually 
(BPA  1993). 

Fish  community  associates  include 
the  burbot  [Lota  Jota]  and  several  native 
salmonids:  westslope  cutthroat  trout 
[Oncorhynchus  clarki  lewisi],  rainbow 
trout  [Salmo  gairdneri),  bull  trout 
[Salvelinus  confluentus),  kokanee 
salmon  [Oncorhynchus  nerka),  and 
mountain  whitefish  [Prosopium 
Williamson}).  Both  burbot  and  spav\Tiing 
kokanee  salmon  populations  have 
declined  dramatically  in  the  Kootenai 
River  since  the  1950's.  The  decline  in ' 
burbot  is  not  fully  understood,  but  is 
thought  partially  due  to  the  changing 
Kootenai  River  hydrograph.  Several 
factors  are  believed  to  have  contributed 
to  the  kokanee  collapse,  primarily  a 
decline  in  the  overall  biological 
productivity  due  to  system  dam 
constructioa  and  operations  and  the 
introduction  of  mysid  shrimp  in 
Kootenay  Lake,  an  efficient  competitor 
with  kokanee  for  prey  (Ashley  and 
Thompson  1993). 

Previous  Federal  Action 

On  November  21, 1991,  the  Service 
included  the  Kootenai  River  population 
of  white  sturgeon  as  a  category  1 
candidate  species  in  the  Animal  Notice 
of  Review  (56  FR  58804).  based 
primarily  on  the  results  of  field  studies 
conducted  by  IDFG.  Category  1 
candidates  are  taxa  for  which  the 
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Service  has  on  file  enough  substantial 
information  on  biological  vulnerability 
and  threats  to  propose  them  for 
endangered  or  threatened  status.  On 
June  11, 1992,  the  Service  received  a 
petition  &x>m  the  Idaho  Conservation 
League,  Northern  Idaho  Audubon,  and 
Boundary  Backpackers  to  list  the 
Kootenai  River  population  of  white 
sturgeon  as  threatened  or  endangered 
under  the  Act.  The  petition  cited  the 
continuing  lack  of  natural  flows 
affecting  juvenile  recruitment  as  the 
primary  threat  to  the  continued 
existence  of  the  wild  sturgeon 
population.  Pursuant  to  section 
4(b)(3)(A)  of  the  Act,  the  Service 
published  in  the  Federal  Register  on 
April  14,  1993  (58  FR  19401)  a 
determination  that  the  petition 
presented  substantial  information 
indicating  that  listing  the  sturgeon 
population  as  threatened  or  endangered 
may  be  warranted. 

Based  upon  the  petition,  status 
sur\'eys,  and  other  information  on  file, 
the  Service  proposed  the  Kootenai  River 
population  of  white  sturgeon  for  listing 
as  endangered  on  July  7, 1993  (58  FR 
36379).  The  proposed  rule  included 
information  submitted  by  various 
agencies,  including  IDFG  (Apperson 
1992;  Apperson  and  Anders  1990;  1991: 
Partridge  1983),  MDFWP  (Graham  1981: 
Graham  and  White  1985).  the  Service 
(Duke  et  al.  1990;  Miller  et  al.  1991; 
Parsley  et  al.  1989)  and  the  British 
Columbia  Ministry-  of  Environment  and 
Parks.  Fish  and  Wildlife  (Andrusak 
1980).  The  proposal  included  a  pubhc 
comment  period  of  120  days  ending 
November  4. 1993  and  gave  notice  of 
one  public  hearing  in  Sandpoint,  Idaho. 
To  accommodate  additional  public 
hearings  in  Bonners  Ferry.  Idaho,  and 
Libby.  Montana,  the  Ser\'ice  pubhshed  a 
notice  of  pubhc  hearing  on  August  3. 
1993  (58  FR  41237).  The  first  comment 
period  on  the  proposal,  which  originally 
closed  on  November  4,  1993,  was 
extended  to  November  19, 1993  (58  FR 
54549)  to  provide  the  public  with  more 
time  in  which  to  submit  comments. 

The  Service  now  determines  the 
Kootenai  River  population  of  white 
sturgeon  to  be  an  endangered  species 
with  publication  of  this  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  July  7, 1993  proposed  rule  (58 
FR  36379),  all  interested  parties  were 
requested  to  submit  comments  or 
information  that  might  contribute  to  the 
development  of  a  final  determination. 
The  Service  also  gave  notice  of  a  public 
hearing  to  be  held  in  Sandpoint,  Idaho 
during  the  public  comment  period 
ending  November  4, 1993.  On  August  3, 


45992     Federal  Register  /  Vol.  59.  No.  171  /  Tuesday,  September  6,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  171  /  Tuesday.  September  6.  1994  /  Rules  and  Regulations 


45993 


1993.  the  Service  published  a  Federal 
Register  notice  announciiig  two 
additional  public  hearings  to  be  held 
prior  to  the  November  4.  1993  close  of 
the  comment  period  (58  PR  41237). 
Announcements  of  the  proposed  rule 
and  notice  of  public  hearings  were  sent 
to  at  least  156  individuals  including 
Federal.  State,  County,  and  City  elected 
officials:  State  and  Federal  agencies; 
interested  private  citizens;  and  local 
area  newsf>apers  and  radio  stations. 
Announcements  of  the  July  7. 1993 
proposed  rule  were  also  published  in 
six  newspapers:  the  Bonners  Ferry 
Herald,  Bonners  Ferry,  Idaho:  Coeur 
d'Alene  Press,  Coeur  d'Alene.  Idaho;  the 
Idaho  Statesman.  Boise,  Idaho:  The 
Spokesman  Review,  Spokane, 
Washington:  the  Tobacco  Valley  News. 
Eureka.  Montana:  and  the  Western 
News.  Libby,  Montana.  To 
accommodate  requests  for  additional 
public  hearings  in  Bonners  Ferry.  Idaho, 
and  Libby.  Montana,  the  Service 
published  a  notice  of  public  hearings  in 
the  Federal  Register  on  August  3,  1993 
(58  FR  41237).  Three  public  hearings 
were  held  on  the  proposal:  from  5  to  8 
p.m.  on  August  24, 1993,  in  Bonners 
Ferry,  Idaho;  from  5  to  8  p.m.  on  August 

25. 1992,  in  Libby,  Montana;  and  from 
1  to  4  p.m.  and  6  to  8  p.m.  on  August 

26. 1993.  in  Sandpoint.  Idaho.  To 
provide  the  public  with  more  time  in 
which  to  provide  comments,  the  Service 
pubhshed  a  third  notice,  on  October  22, 
1993,  extending  the  comment  period  15 
days  to  November  19, 1993  (58  FR 
54549). 

Thirty-four  oral  and  forty  written 
comments  were  received  on  the 
proposed  rule.  These  included 
comments  from  three  Federal  agencies, 
four  Montana  and  Idaho  State  agencies, 
four  Canadian  agencies,  the  Kootenai 
Tribe  of  Idaho,  Idaho's  two  U.S. 
Senators,  Montana's  U.S. 
Representative,  Idaho's  Governor, 
fifteen  County  or  City  officials,  and 
thirty-three  individuals  or  groups.  The 
Service  considered  all  comments, 
including  oral  testimony  at  the  three 
public  hearings.  A  majority  of 
comments  opposed  the  proposed  rule. 
Opposition  was  based  on  several  factors, 
including  the  possible  economic 
impacts  of  listing  the  white  sturgeon 
population,  and  that  all  causes  of 
dechne  are  not  currently  known  or  fully 
understood.  Seven  written  comments 
supported  the  proposed  rule  and  five 
letters  requested  additional  public 
hearings.  Idaho  Senators  Larry  Craig  and 
Dirk  Kempthome  requested  that  the 
Service"*   *  *  not  proceed  hastily 
towards  a  decision  to  Ust  the  Kootenai 
sturgeon  •  •  •  ••  and  suggested-that  the 
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Service  consider  "•  *  "the  recovery 
strategy  prepared  by  the  Kootenai  Tribe 
of  Idaho."  Many  commenters  provided 
information  pertaining  to  further 
research  needs,  critical  habitat,  and 
recovery  plaiming.  These  comments,  in 
addition  to  recovery  strategies 
submitted  by  the  Kootenai  Tribe  of 
Idaho,  Idaho  Department  of  Fish  and 
Game,  and  Montana  Department  of  Fish, 
Wildlife  k  Parks,  will  be  useful  in  the 
development  of  a  recovery  plan  for  the 
Kootenai  River  population  of  white 
sturgeon.  Several  commenters  provided 
new  and  substantive  biological 
information  applicable  to  the  listing 
decision.  The  British  Columbia  Ministry 
of  Enviroiunent,  Lands  and  Parks  of 
Canada  submitted  information  on  a 
fertilization  program  for  Kootenay  Lake. 
The  Kootenai  Tribe  provided  additional 
information  on  white  sturgeon  captured 
in  the  Kootenai  River  in  1993,  and  the 
BPA  provided  annued  reports  describing 
results  from  a  1993  white  sturgeon 
monitoring  program  ongoing  in  the 
Kootenai  River.  Comments  of  a  similar 
nature  or  point  of  concern  are  grouped 
for  consideration  and  response.  A 
summary  of  these  issues  and  the 
Service's  response  to  each,  are 
discussed  below. 

Issue  1 :  Several  commenters 
requested  that  the  Service  delay  or 
preclude  listing  the  Kootenai  River 
white  sturgeon  because  too  httle  is 
known  regarding  all  causes  of  decline. 
They  also  believed  there  were  "obvious 
uncertainties"  regarding  the  Kootenai 
sturgeons'  current  status  throughout  its 
range.  Some  commenters  questioned 
whether  population  estimates  for 
Kootenai  River  white  sturgeon  cited  in 
the  proposed  rule  are  a  reliable 
indicator  of  its  current  status  since  the 
fish  moves  between  the  river  and 
Kootenay  Lake  and  additional  fish  may 
reside  in  the  lake.  Other  respondents 
claim  that  the  Service  ignored  all 
potential  causes  of  decline  in  the 
proposed  rule.  Specifically,  assertions 
in  the  proposed  rule  that  ascribe  the 
primary  cause  of  decline  to  Kootenai 
River  fiow  modification  such  as  "*  *  * 
the  free-flowing  river  habitat  has  been 
modified  and  impacted  from 
development  of  the  Kootenai  River 
basin*  *   *".  The  Lincoln  County 
Board  of  Commissioners  (Montema) 
believe  "*  *  *  other  potential  causes  of 
decline  must  be  analyzed  before  a 
decision  is  made  on  the  listing  of  the 
white  sturgeon,  while  another 
respondent  stated  that  "*  •  • 
information  strongly  suggest  other 
mechanisms  are  limiting  sturgeon 
recruitment  into  the  population." 
Because  it  appears  that  the  Kootenai 


River  white  sturgeon  population  has 
been  declining  since  the  mid-1 960's, 
prior  to  the  construction  and  operation 
of  Libby  Dam,  additional  causes  of 
decline  contributing  to  a  lack  of 
recruitment  and  survival  should  be 
investigated.  These  respondents  also 
suggested  that  the  Service  initiate  a 
comprehensive  research  study  to 
develop  additional  data  on  the 
biological  and  environmental  factors 
limiting  sturgeon  recruitment  prior  to 
any  listing  decision. 

Service  response:  The  listing  process 
includes  an  opportunity  for  the  public 
to  comment  and  provide  new 
information  that  is  evaluated  and 
considered  by  the  Service  before  making 
a  final  decision.  Aside  from  previously 
cited  studies  and  reports  in  the 
proposed  rule  (58  FR  36379),  the 
Service  has  reviewed  and  considered 
new  information  regarding  distribution 
and  general  Ufe  history  for  the  Kootenai 
River  population  of  white  sturgeon  bom 
BPA  (1993),  the  Kootenai  Tribe  of  Idaho 
(1993).  and  Marcuson  (1993); 
information  about  Kootenay  Lake 
fertihzation  studies  (Ashley  and 
Thompson  1993);  and  information 
contained  in  an  independent  status 
review  prepared  for  the  Pacific 
Northwest  Utilities  Conference 
Committee  (Giorgi  1993). 

New  information  submitted  during 
the  comment  period  reaffirmed  that  the 
white  sturgeon  population  continues  to 
decline,  and  is  not  more  widespread  or 
found  in  other  areas  of  the  Kootenai 
River  basin.  According  to  BPA  (1993) 
and  Giorgi  (1993),  estimates  showing  a 
decline  in  the  white  sturgeon 
population  fi^m  an  estimated  1,194  fish 
(range  907  to  1503)  in  1982  (Partridge 
1983)  to  880  (range  638  to  1^11)  in 
1990  (Apperson  and  Anders  1991)  are 
not  directly  comparable  because  the 
1990  survey  occurred  in  a  river 
sampling  reach  almost  50  river  km  (31 
river  mi)  longer.  However,  both  BPA 
and  Georgi  conoir  the  population  is 
declining.  The  Service  believes  recent 
population  trends  and  population 
estimates  accurately  reflect  the  current 
status  of  the  fish.  Trends  in  population 
demographics  reveal  an  aging 
population  with  no  known  recruitment 
of  age  1  sturgeon  since  1978. 
Additionally,  although  mark-recapture 
studies  reveal  that  white  sturgeon  move 
freely  between  the  Kootenai  River  and 
Kootenay  Lake,  there  is  no  evidence  that 
white  sturgeon  reside  or  spawn  in  other 
tributaries  entering  Kootenay  Lake, 
British  Columbia. 

The  Service  acknowledged  in  the 
proposed  rule  that  the  white  sturgeon 
population  in  the  Kootenai  River  has 
been  declining  since  the  mid-1960's. 


vdth  limited  intermittent  recruitment 
until  1974;  and  indicated  that  there  are 
causal  factors  of  decline  other  than 
"*  *  *  significant  modifications  of  the 
natural  hydrograph  *  *   *"  (58  FR 
36379).  For  example,  reduced  biological 
productivity,  habitat  loss  due  to  diking, 
poor  water  quality  and  contaminants, 
inadequate  regulatory  mechanisms,  and 
possibly  diseasp  were  all  identified  in 
the  proposed  rule  as  contributing  to  the 
decline  and  affecting  recruitment  of 
Kootenai  River  white  sturgeon.  Giorgi 
(1993)  also  reported  that  the 
relationship  between  recruitment  and 
"*  *  *  spring/summer  flow  volumes  in 
the  Kootenai  River  is  not  apparent". 
Based  on  year-class  comparisons 
between  1974  (the  last  year  of  successful 
reproduction  and  measurable 
recruitment)  and  recent  years  with  high 
flow  conditions  that  resulted  in  no 
recruitment,  Giorgi  concluded  that  if 
"*  *  *  the  linkage  between  flow  levels, 
spawning,  and  recruitment  were  as 
strong  as  some  have  theorized, 
recruitment  from  these  years  should 
have  occurred."  The  Service  believes 
these  types  of  comparisons  are  vahd 
only  if  additional  flow-related  factors 
considered  important  in  affecting 
sturgeon  spawning  behavior  and  early 
age  recruitment  are  considered — the 
seasonal  timing  and  duration  of  peak 
flows  to  encourage  spawning  behavior 
and  the  effects  of  load-factoring.  For 
example,  recent  tracking  studies  have 
revealed  reproductively  mature  white 
sturgeon  equipped  with  radio  and  sonic 
transmitters  moving  upriver  to  the  pre- 
spawning  staging  areas  downstream  of 
Bonners  Ferry  around  mid-May 
(Apperson  1992;  Marcuson  1993).  These 
fish  will  commonly  stay  in  the 
suspected  spawning  reach  immediately 
upstream  through  July  dependent  upon 
flow  conditions  and  whether  they  have 
spawned.  In  1974  when  the  last  strong 
year-class  of  sturgeon  occurred,  flows 
were  increasing  and  remained  highest 
during  the  May  and  June  period, 
providing  habitat  conditions  suitable  to 
spawning  and  survival  of  eggs/larvae  to 
age  1  recruitment. 

Peak  flows  in  the  Kootenai  River  have 
varied  seasonally  in  each  year  since 
1975  when  Libby  Dam  operations  began. 
Load-factoring  has  affected  the 
discharge  stability  at  Libby  Dam  and 
sustained  flows  through  the  spawning 
reach  near  Bonners  Ferry  throughout  the 
spring/summer  sturgeon  reproduction 
season.  For  example,  in  1981  flows 
peaked  at  Bonners  Ferry  near  the  same 
volimie  as  in  1974,  but  not  imtil  July, 
while  higher  than  normal  natural  flows 
(since  1974)  peaked  aroimd  mid-June  in 
1990,  early  May  in  1991,  and  May  15  in 


1993.  Recent  monitoring  efforts 
documented  white  sturgeon  spawning 
in  1991  and  1993,  and  some  level  of 
spawning  has  likely  occurred  in  several 
or  most  years  since  1974.  The  Service 
believes  the  combination  of  diminished 
mean  discharge  since  1974  at  Bonners 
Ferry  and  the  effects  of  daily  and 
weekly  load-factoring  on  flow 
fluctuations  have  adversely  affected 
sturgeon  spawning  behavior  and  egg/ 
larval  survival  which  has  inhibited 
recruitment  to  age  1  since  1974. 

In  summary,  no  new  significant 
distributional  or  demographic 
information  affecting  the  status  of  the 
white  sturgeon  were  repwrted  by  any 
respondent.  Moreover,  monitoring  and 
survey  programs  conducted  from  1990 
through  1993  substantiate  conclusions 
in  the  proposed  rule  that  the  Kootenai 
River  white  sturgeon  population 
continues  to  decline  and  recruitment 
has  been  virtually  non-existent  since 
1974.  There  is  no  recent  evidence  of 
successful  spawning  and  survival  past 
the  egg  stage.  Existing  regulations  and 
experimental  flow  programs  have  not 
been  effective  in  arresting  this  decline. 
The  Service  maintains  that  this  final 
rule  is  based  on  the  best  information 
available.  The  Service  also  beUeves  that 
sufficient  information  is  provided  on 
the, Kootenai  River  population  of  white 
sturgeon  to  warrant  making  a 
determination  on  their  status  under  the 
Act. 

Issue  2:  Many  commenters  expressed 
concerns  with  the  potential  economic 
impacts  to  hydropower  generation, 
recreation,  agriculture  and  timber 
harvesting  in  the  Kootenai  River  basin 
from  listing  the  Kootenai  River 
population  of  white  sturgeon  under  the 
Act.  For  example,  British  Columbia  (BC) 
Hydro  believes  that  "*  *  *  some 
Canadian  citizens  and  all  B.C.  Hydro 
ratepayers  would  be  adversely  affected 
by  the  proposed  rule  to  list  the  sturgeon 
*  *  •  as  endangered."  The  Kootenai 
Valley  Reclamation  Association  was 
concerned  that  higher  Kootenai  River 
flows  during  the  sturgeon  spawning 
season  would  increase  pumping  costs 
for  area  farmers  growing  crops  behind 
levies  downstream  of  Libby  Dam.  Other 
respondents  requested  that  the  Ser\'ice 
consider  the  potential  impacts  to 
recreational  boating  and  resident 
fisheries  at  Lake  Koocanusa  from  future 
recovery  measures  dependent  upon 
storage  water  regulated  at  Libby  Dam. 
They  also  cited  the  possible  negative 
consequences  of  implementing  the 
interim  flow  strategy  to  benefit  sturgeon 
spawning  and  recruitment  as  cited  in 
the  proposed  rule,  including  impacts  to 
reservoir  refill  and  the  effects  of  early 
summer  drawdowns  in  Lake  Koocanusa. 


Service  response:  Under  section 
4(b)(1)(A)  of  the  Act,  the  fisting  process 
is  based  solely  on  the  best  scientific  and 
commercial  information  available  and 
economic  considerations  are  not 
appUcable.  The  legislative  history  of  the 
provisions  clearly  states  the  intent  of 
Congress  to  "ensure"  that  listing 
decisions  are  "based  solely  upon 
biological  criteria  and  to  prevent  non- 
biological  considerations  from  affecting 
such  decisions."  (H.R.  Rep.  No.  97-835, 
97th  Congress  2nd  Session  19  (1982)). 
Because  of  the  clear  intent  of  Congress 
to  preclude  the  Service  fi^m 
considering  economic  and  other  non- 
biological  impacts  in  the  listing  process, 
the  Service  has  not  addressed  such 
impacts  in  this  final  rule.  However, 
economic  factors  are  considered  when 
designating  critical  habitat  and  during 
the  development  of  a  recovery  plan. 

Issue  3:  Several  respondents 

requested  that  the  Service  designate 

critical  habitat  during  the  final 

rulemaking  process  so  that  the  potential 

economic  impacts  could  be  evaluated. 

Boundary  County  of  Idaho  officials 

beheved  that  "*  *  *  To  list  the 

sturgeon  without  addressing  critical 

habitat  is  a  serious  disservice  to  the 

people  of  Boundary  County  and  a  direct 

circumvention  of  the  mandates  of 

law  *  *  *".  Another  commenter 

representing  the  petitioner  Idaho 

Conservation  League  stated  that  without 

critical  habitat  designation  "*  *  *  it 

seems  that  the  management  plans  that 

you  (affected  agencies)  come  up  with 

will  be  out  of  touch  with  the  direct 

habitat  needs  that  exist  on  the  ground 
*  *  *** 

Service  response:  Under  section 
4(a)(3)(A)  of  the  Act,  the  Secretary  shall 
designate  critical  habitat  to  the 
maximum  extent  prudent  and 
determinable  at  the  time  a  species  is 
determined  to  be  threatened  or 
endangered.  Critical  habitat  is  not  a 
management  plan,  but  a  legally 
described  list  of  those  areas  considered 
essential  for  the  conservation  of  the 
species  and  that  may  require  special 
management  consideration  or 
protection.  It  should  be  noted  that  a 
designation  of  critical  habitat  does  not 
create  a  wildlife  refuge  or  wilderness 
area,  nor  does  it  close  the  area  to  human 
activity.  It  applies  only  to  Federal 
agencies  that  propose  to  fund,  authorize 
or  carry  out  activities  that  may  affect 
areas  within  designated  critical  habitat. 
Although  critical  habitat  may  be 
designated  on  private  or  State  lands, 
activities  on  these  lands  are  not  affected 
by  the  designation  unless  they  involve 
Federal  authorization  or  funding. 
Additionally,  critical  habitat  is  not 
designated  within  foreign  countries  or 
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in  other  areas  outside  of  United  States 
jorisdiction  (50  CFR  424.12(h)). 

At  the  time  of  the  proposed  Usting 
determination,  critical  habitat  was  not 
detenninable  because  information 
necessary  to  perform  the  required 
analysis  was  not  available.  Because 
information  sufficient  to  complete 
required  analyses  for  a  designation  is 
still  lacking,  critical  habitat  for  the 
Kootenai  River  population  of  white 
sturgeon  is  not  presently  determinable. 
The  Service  concludes  that  the  threats 
to  the  Kootenai  River  white  sturgeon 
population  and  benefits  associated  with 
hsting  justify  taking  action  now,  rather 
than  waiting  until  a  full  analysis  of 
critical  habitat  can  be  completed.  See 
the  "Critical  Habitat"  section  below  for 
a  complete  discussion  on  the  issue  of 
critical  habitat  designation  relative  to 
the  Usting  of  the  Kootenai  River 
population  of  white  sturgeon. 
Furthermore,  economic  analyses 
conducted  on  determinations  of  critical 
habitat  examine  the  costs  attributed  to 
critical  habitat  over  and  above  costs 
associated  with  listing.  Consequently, 
designating  critical  habitat  would  not 
result  in  an  analysis  of  the  costs  of 
hsUng  the  sturgeon. 

Issue  4:  Several  commenters  maintain 
that  habitat  problems  should  be 
addressed  through  existing  regulatory 
processes  and  not  through  the  Federal 
listing  process.  For  example.  Direct 
Services  Industries,  Inc.  stated  that  the 
"•   •   •  USFWS  has  incorrectly 
determined  that  existing  regulatory 
mechanisms  are  inadequate  to  assure 
conservation  and  recovery  of  the 
sturgeon  and  promote  recovery  of  its 
purportedly  declining  population." 
They  and  other  respondents  also  believe 
that  operations  at  Libby  Dam  have  not 
been  modified  to  date  because  the 
biological  needs  and  requirements  of 
white  sturgeon  are  not  currently  known. 
The  IDFG  also  believes  that  recovery  of 
the  sturgeon  population  is  still 
achievable  without  Usting  imder  the  Act 
if  the  U.S.  Army  Corps  of  Engineers 
(Corps)  would  modify  Kootenai  River 
flow  management  to  benefit  sturgeon 
recruitment  and  survival. 

Service  response:  The  Service  beUeves 
that,  although  the  lack  of  reproduction 
and  successful  recruitment  is  the  most 
immediate  threat  to  the  sturgeon 
population,  other  factors  are  also 
contributing  to  their  decline.  In  recent 
years,  efforts  by  various  State  agencies 
and  the  Kootenai  Tribe,  authorized  by 
the  Northwest  Power  Planning  Council 
(NWPPC)  (1987)  and  hinded  by  BPA, 
have  been  undertaken  to  identify  all 
environmental  factors  Umiting  the  white 
sturgeon  population  in  the  Kootenai 
River.  Additionally,  the  Corps  and  BPA 


have  committed  to  providing 
experimental  flows  releases  from  Libby 
Dam  for  sturgeon.  For  example,  400,000 
acre-feet  of  water  was  released  from 
Libby  Dam  during  May  and  June  1993 
as  a  test  to  stimulate  sturgeon  spawning. 
However,  the  experiment  was  intended 
only  to  evaluate  possible  spawning  flow 
thresholds,  not  to  provide  flow  or 
habitat  conditions  necessary  for  survival 
beyond  the  egg  stage  throughout  the 
spawning  season. 

The  Corps  and  BPA,  in  conjunction 
with  the  Bureau  of  Reclamation 
(Reclamation),  have  also  developed  a 
flow  proposal  starting  in  1994  based  on 
results  of  the  1993  experimental  flow 
and  water  availabihty  in  an  effort  to 
provide  for  spawning  and  recruitment  of 
Kootenai  River  white  sturgeon.  The  flow 
proposal  includes  provisions  to  "shape" 
flows  from  Libby  Dam  to  achieve  the 
"desired"  sturgeon  flows  in  3  out  of 
every  10  years,  dependent  upon  flow 
forecasts  (water  availabihty),  and  only 
to  the  extent  that  flows  will  not  reduce 
refiU  or  violate  flood  control 
requirements  (Corps  1993). 

Despite  this  flow  proposal  and 
cooperative  monitoring  efforts  to  better 
comprehend  the  factors  affecting  the 
Kootenai  River  white  sturgeon,  there  is 
no  long-term  commitment  to  modify 
dam  operations  and  manage  stored 
water  at  other  times  of  the  year  to 
ensure  that  sturgeon  flows  are  provided 
starting  in  1994  or  other  early  years  of 
the  10  year  cycle.  The  Corpw  and  BPA 
continue  to  prioritize  Libby  Dam 
operations  to  meet  other  demands, 
primarily  hydropower  and  recreation, 
and  not  for  the  benefit  of  Kootenai  River 
white  sturgeon  or  other  resident  fishes. 

In  summary,  long-term  provisions  to 
govern  future  Libby  Dam  water 
management  that  fully  consider  the 
habitat  needs  of  white  sturgeon 
reproduction  in  the  Kootenai  River  are 
still  required  and  have  not  been 
implemented  to  date.  See  Factor  D  in 
"Summary  of  Factors  Affecting  the 
Species"  for  a  complete  discussion  on 
the  inadequacy  of  existing  regulatory 
mechanisms  for  the  Kootenai  River 
population  of  white  sturgeon. 

issue  5:  Several  respondents 
expressed  support  for  the  Kootenai 
River  white  sturgeon  recovery  strategy 
prepared  by  the  Kootenai  Tribe  of  Idaho. 
The  Kootenai  Tribal  Plan  (Plan), 
submitted  during  the  public  comment 
period,  describes  a  detailed 
conservation  program  based  on  three 
recovery  strategies:  (1)  the  re- 
establishment  of  natural  spawning,  (2)  a 
supplementation  program,  and  (3) 
additional  research.  The  Pacific 
Northwest  Utilities  Conference 
Committee;  Direct  Services  Industries. 


Inc.;  Qty  Of  Bonners  Ferry.  Idaho; 
Boundary  County  Board  of 
Commissioners.  Idaho;  and  Idaho's  U.S. 
Senators  Larry  Craig  and  Dirk 
Kempthome,  among  others,  endorsed 
the  Plan  and  requested  that  the  Service 
implement  the  Plan  in  lieu  of  fiederally 
listing  the  sturgeon.  Additionally,  the 
IDFG  and  MDFWP  each  submitted 
recovery  strategies  that  describe  their 
respective  recommendations  for 
recovery  of  the  Kootenai  River  white 
sturgeon.  Both  IDFG  and  MDFWP's 
recovery  strategies  are  similar  in  that 
each  relies  on  re-estabUshment  of 
natural  spawning  in  years  when 
precipitation  provides  average  or  above 
average  water  availabihty,  and 
population  augmentation  and/or 
supplementation  in  below  average  or 
drought  water  years.  ^ 

Service  response:  According  to 
section  2(b)  of  the  Act,  one  of  the 
"purposes  of  this  Act  [is]  to  provide  a 
means  whereby  the  ecosystems  upon 
which  endangered  species  and 
threatened  species  depend  may  be 
conserved."  Once  a  species  becomes 
listed  as  threatened  or  endangered, 
section  4(f)  of  the  Act  directs  the  Service 
to  develop  and  implement  recovery 
plans  for  that  species.  Recovery  means 
improvement  in  the  status  of  a  listed 
species  to  the  point  at  which  Usting  is 
no  longer  appropriate  under  the  criteria 
provided  in  section  4  of  the  Act  (50  CFF 
402.02).  Two  goals  of  the  recovery 
process  are:  (1)  the  meiintenance  of 
secure,  self-sustaining  wild  populations 
of  the  species;  and  (2)  restoration  of  the 
species  to  a  point  where  it  is  a  viable, 
self-sustaining  component  of  its 
ecosystem. 

Recovery  programs  submitted  by  the 
Kootenai  Tribe  of  Idaho,  IDFG.  and 
MDFWP  are  basically  similar  in  that 
their  overall  goal  is  to  achieve  a 
naturally  reproducing,  self-sustaining 
population  of  Kootenai  River  white 
sturgeon.  However,  each  of  the  three 
programs  differs  in  its  reliance  on 
supplementation  as  an  interim 
augmentation  measure,  and  for  meeting 
long-term  recovery  goals.  While  the 
Service  recognizes  ^at  captive 
propagation  and  supplementation  can 
be  valid  conservation  tools  and  assist  in 
recovery  efforts,  they,  by  themselves,  dc 
not  contribute  to  the  maintenance  of  a 
secure,  self-sustaining  Kootenai  River 
white  sturgeon  population  in  the  wild. 
For  example,  if  the  Service  were  to 
implement  provisions  of  any  or  each  of 
the  three  agency  recovery  strategies  in 
lieu  of  Usting.  such  implementation 
would  not  be  binding  on  the  Corps  or 
BPA  to  modify  the  current  Libby  Dam 
operations  or  flow  regime  in  the 
Kootenai  River  for  the  long-term  benefit 


of  white  sttugeon  recruitment  and 
survival  in  the  wild.  See  Factor  D  in 
"Simunary  of  Factors  Affecting  the 
Species"  for  a  complete  discussion  on 
the  inadequacy  of  existing  regulatory 
mechanisms  for  the  Kootenai  River 
population  oi  white  stingeon. 

In  summary,  the  Service  believes  that 
information  contained  in  each  of  the 
three  agency  recovery  strategies  will  be 
useful  in  ftitiue  recovery  planning 
efforts  and  the  devek>pment  of  a 
recovery  plan.  Such  a  recovery  plan 
would  include  measures  to  address  all 
threats  to  the  sturgeon  and  incorporate 
provisions  that  implement  reaUstic. 
natural  flow  based  solutions  within 
water  management  constraints  for 
successful  white  sturgeon  recruitment 
in  the  Kootenai  River. 

Issue  6:  Several  comments  were 
received  from  Canadian  agencies  and 
individuals  requesting  that  the  Service 
consider  the  international  impUcations 
of  any  final  Usting  decision.  For 
example,  the  Canadian  Department  of 
Fisheries  and  Oceans,  while  concurring 
that  action  must  be  taken  to  protect  the 
sturgeon,  was  concerned  that  *****  in 
protecting  the  white  sturgeon,  measures 
could  be  implemented  which  have  the 
potential  to  impact  other  non-targeted 
stocks  of  Canadian  fish."  British 
Columbia  Environment  also  expressed 
similar  concerns  regarding  impacts  to 
fish  resources  and  recreational  angling 
in  area  reservoirs  and  rivers  •'*  »  • 
given  the  integrated  nature  of  the  power 
grid  in  B.C.,  Washington,  Idaho  and 
Montana."  B.C.  Hydro  beUeves  listing 
the  sturgeon  population  will  impose 
adverse  environmental,  social 
(recreational),  and  energy  costs  on  many 
citizens  in  Canada. 

Service  response:  As  staled  previously 
(Issue  #2),  listing  decisions  are  to  be 
based  solely  on  the  best  scientific  and 
commercial  information  available,  and 
socioeconomic  considerations  and  non- 
biological  impacts  may  not  be 
considered  in  listing  decisions.  The 
Service  shares  Canada's  concerns 
regarding  possible  environmental  and 
economic  impacts  from  any  listing 
decision.  The  Service  will  work  with 
Canadian  govenmient  agencies  to 
promote  international  cooperation  for 
recovery  of  the  Kootenai  River  white 
sturgeon  and  address  potential 
environmental  inapact*  to  other  aquatic 
resources  in  Canada  and  the  United 
States. 

Issue  7:  Many  comments  were 
received  expressing  concerns  that  any 
recovery  measures  implemented  for 
white  sturgeon  would  adversely  affect 
other  species  in  the  Kootenai  River 
basin.  These  resident  species  include 
the  Idaho  State  sensitive  burbot  or  ling. 


westslqpe  cutthroat  trout,  vad  the  ball 
trout  For  exanpte,  concents  were 
expressed  that  future  cbai^^  in  Libby 
Dam  operations  to  benefit  white 
sturgeon  could  reduce  bull  trout  access 
to  spawning  streams  and  impact 
reservoir  productivity  affecting  reservoir 
buU  trout  populations.  Some 
respondents  believe  that  future  Kootenai 
River  flow  management  schemes, 
developed  for  the  benefit  of  Kootenai 
River  white  sturgeon  spawning  and 
recruitment,  could  also  reduce  the 
hydroelectric  systems  flexibility  to 
provide  "federally-mandated  flows"  for 
listed  salmon  stocks  downstream  in  the 
mid-Columbia  River,  and  cause  direct 
and  indirect  impacts  to  resident  fish 
species  in  Lake  Koocaausa  behind  Libby 
Dam. 

Service  response:  The  Service  agrees 
that  these  are  valid  concerns.  Concerns 
regarding  the  possible  adverse 
environmental  and  noo-biological 
effects  from  implementing  future 
recovery  measures  cannot  be  considered 
in  a  decision  to  Ust  a  species.  However, 
these  concerns  are  important  in 
developing  recovery  measures  that  take 
into  account  en\4ronBiental  efiiects  to 
other  species.  The  Service  will  fully 
consider  the  environmental  effects  and 
consequences  of  implementing  future 
recovery  measures  few  Kootenai  River 
white  sturgeon. 

Issue  8:  Several  commenters 
requested  that  the  Service  prepare  an 
environmental  assessment  or 
environmental  impact  statement  uiKier 
the  National  Environmental  Policy  Act 
(NEPA)  for  the  proposed  listing  action. 
For  example,  Scott  Orr  of  the  Montana 
House  of  Representatives  believes  that 
NEPA  is  required  for  the  Service  to 
"*  *  *  fully  disclose  its  understanding 
of  what  the  status  of  the  white  sturgeon 
really  is.  h  would  provide  the  pubUc 
with  the  same  infcmnation  the  Service 
has  and  it  would  allow  the  public  to 
completely  understand  the  reasoning 
behind  any  decision  the  Serrice  may 
make."  Additionalfy,  Direct  Services 
Industries,  Inc.,  also  maintains  that  the 
interim  flow  strategy  developed  for    * 
white  sturgeon  spawning  and 
recruitment  as  described  in  the 
proposed  rule  •••  •  *  would  constitute 
a  major  federal  action  significantly 
affecting  the  quaUfy  of  the  environment. 
which  would  necessitate  preparation  of 
an  EIS  under  NEPA." 

Service  response:  As  discussed  in  the 
NEPA  section  of  this  rule,  it  has  been 
determined  that  such  analyses  are  not 
required  in  coanectifm  wiUx  regulations 
adopted  pursuant  to  section  4ia)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  OMtHning  the 
Service's  reasons  frw  this  determinatioa 
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was  ptAUshed  in  the  Federal  Register 
on  October  25,  1963  (48  FR  49244).  The 

Service  will  consider  ectmomic  and 
other  environmental  factors  during  the 
analysis  erf  critical  habitat  designation 
and  in  devek)pm«»t  of  a  recovery  plan. 
Federal  actions  to  implement  a  recovery 
plan  would  be  subject  to  NEPA  analysis 
at  the  time  they  an  proposed. 

Issue  9:  Two"  respon<fents  believe  that 
if  the  Kootenai  River  pr^ulation  of 
white  sturgeon  is  provi<Jed  protection 
under  the  Act,  it  should  be  listed  as 
threatened  instead  of  endangered. 
Specificalfy.  without  defined  threshold 
criteria  to  distinguish  between  a 
threatened  or  endangered  status.  "*  •  • 
it  will  be  difficuh  to  develop  deHsting 
criteria  to  rebuild  the  Kootenai  River 
white  sturgeon  population." 

Service  response:  The  proposal  to  list 
the  Kootenai  River  population  of  white 
sturgeon  as  endangered  was  based  on  an 
assessment  of  the  best  scientific  and 
conmaercial  information  available  at  the 
time.  In  making  this  final  listing 
determination,  the  Service  has 
considered  the  current  status  of  the  fish, 
including  population  demographics, 
and  continued  lack  of  success^l 
reproduction  and  recruitment  since  the 
mid-1970's.  The  population  had 
declined  to  an  estimated  880 
individuals  in  1990,  and  possibly 
decUned  to  around  785  individuals  in 
1993  based  upon  BPA's  (1993)  recent 
estiihates.  The  population  may  be 
reaching  the  age  of  reproductive 
senescence,  since  for  most  sturgeon 
species  females  reproduce  between  the 
ages  of  15  to  25  years  (Doroshov  1993). 
Although  the  continuing  lack  of  natural 
flows  affecting  sturgeon  juvenile 
recruitment  is  considered  the  primary 
threat  to  its  c(Kitinued  existence,  other 
factors  are  also  contributing  to  the  wild 
populations'  decline.  See  the  "Summary 
of  Faaors  Affecting  the  Species"  section 
for  a  more  complete  discussion  on  the 
factors  affecting  the  white  sturgeon's 
decline.  Consequently,  the  Service  has 
determined  that  this  distinct  population 
of  white  sturgeon  is  in  danger  of 
extinction  throughout  its  range  and 
therefore  fits  the  Acts  definition  of  an 
endangered  species. 

Issue  10:  In  comments  on  the 
proposed  rule.  BPA  stated  thai  two 
Libby  Dam  operational  decisions  cited 
as  examples  of  other  uses  taking  priority 
over  the  needs  of  Kootenai  River  white 
sturgeon  need  further  clarification. 
Additionally,  BPA  believes  the 
proposed  rule  also  misinterpreted  the 
level  of  cooperation  between  the  Service 
and  other  State,  Federal.  Canadian 
agencies  and  the  Kootenai  Indian  Tribe 
in  forming  the  White  Sturgeon 
Technical  Conomittee  in  ^une  1992  to 
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address  Kootenai  River  white  sturgeon 
issues.  Specifically,  the  statement  that 
"*  *  •  Based  on  discussions  and 
recommendations  by  the  Kootenai  River 
Sturgeon  Technical  Committee,  the 
Service  adopted  an  interim  flow 
proposal  as  the  basis  of  any  prelisting 
Conservation  Agreement  *   *   *  ". 

Senice  response:  The  two  operational 
decisions  in  question  were  described  in 
Factor  D  of  the  "Summary  of  Factors 
Affecting  the  Species"  section  of  the 
proposed  rule.  The  first  example 
occurred  during  early  June  1992.  BPA 
required  that  "water  be  stored  behind 
Libby  Dam  for  recreational  purposes 
(not  as  part  of  an  energy  exchange  as 
stated  in  the  proposed  rule)  at  the 
request  of  B.C.  Hydro.  As  a  result,  flows 
dropped  from  nearly  20,000  cubic  feet 
per  second  (cfs)  to  4,000  cfs  (566  cubic 
meters  per  second  (cms)  to  113  cms)  in 
the  Kootenai  River  during  the  critical 
spawning  period.  At  that  time,  three 
mature  female  sturgeon  tagged  with 
ultrasonic  transmitters  were  staging  in 
the  suspected  spawning  reach  near 
Bonners  Ferry  when  suitable 
temf)erature  and  possibly  adequate  flow 
conditions  were  present.  Subsequent  to 
the  flow  reduction  no  eggs  or  larvae  or 
other  evidence  of  spawning  were 
reported  for  the  1992  sturgeon  spawning 
season. 

In  the  second  example,  BPA  in  mid- 
February  1993  started  drafting  the 
nearly  1  milUon  acre-feet  stored  behind 
Libby  Dam  to  meet  firm  power  needs. 
The  Service  had  been  working  with  the 
Corps  to  develop  an  Memorandum  of 
Agreement  (MOA)  that  included  a  flow 
regime  for  1993  using  all  or  part  of  this 
stored  water  for  white  sturgeon 
reproduction.  Approximately  400.000 
acre-feet  of  this  water  ended  up  being 
released  as  the  1993  experimental  flow 
test.  As  previously  described,  BPA 
acknowledged  that  this  experimental 
test  flow  was  probably  insufficient  to 
maximize  sturgeon  spawning 
opportimity  and  ensure  egg/larvae 
survival  in  1993,  likely  contributing  to 
another  year-class  failure.  The  BPA  also 
noted  that  the  early  drafting  "*  *  *  was 
done  consistent  with  the  Pacific 
Northwest  Coordination 
Agreement  *  *  *"  Regardless  of  the 
causes,  these  actions  demonstrate  the 
continued  reluctance  to  manage 
Kootenai  River  water  for  most  non- 
hydropower  purposes. 

Regarding  the  Sturgeon  Technical 
Committee,  the  Service  agrees  that 
committee  members  were  not 
authorized  to  approve  future 
management  actions,  or  did  not 
necessarily  support  the  interim  flow 
proposal.  As  stated  in  the  proposed  rule, 
the  Service  adopted  the  interim  flow 


proposal  based  upon  the  best  empirical 
data  and  only  as  a  minimum  first  step 
to  address  flow  related  problems 
affecting  white  sturgeon  reproduction  in 
the  Kootenai  River. 

In  summary,  no  substantive 
comments  were  received  indicating  that 
the  Kootenai  River  white  sturgeon  is 
more  abundant,  widespread  or  less 
endangered  than  described  in  the 
proposed  rule.  Opposing  comments   . 
were  based  primarily  upon  concerns 
that  listing  of  the  Kootenai  River  white 
sturgeon  would  affect  water 
management  at  Libby  Dam  (and 
Koocanusa  Reservoir)  or  impact  the 
economy  of  the  Kootenai  River  basin, 
rather  than  information  concerning  the 
species  status.  Because  many  of  these 
comments  focused  on  recovery 
concerns,  they  will  be  useful  in 
developing  recovery  options  for  the 
Kootenai  River  population  of  white 
sturgeon.  Some  opposing  comments 
questioned  the  adequacy  of  the  Service's 
data,  specifically  concerning  the  current 
status  of  the  population  and  whether  all 
of  the  causes  of  decUne  have  been 
considered.  The  Service  has  continued 
to  gather  information  regarding  the 
status  of  the  Kootenai  River  white 
sturgeon  since  pubUcation  of  the 
proposed  rule  in  July  1993  and  believes 
that  this  final  rule  is  based  on  the  best 
scientific  and  commercial  information 
available.  As  discussed  in  detail  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section,  the  Service  concludes 
that  the  Kootenai  River  population  of 
white  sturgeon  continues  to  decline 
from  the  combined  effects  of  lack  of 
recruitment  and  natural  mortality  and  is 
in  danger  of  extinction. 

Summary  of  Factors  Affecting  the 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  Lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
applicabiUty  to  the  Kootenai  River 
population  of  white  sturgeon  {Acipenser 
transmontanus]  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  significant  modifications  to  the 
natural  hydrograph  in  the  Koolenai 
River  caused  by  flow  regulation  at  Libby 
Dam  is  considered  the  primary  reason 
for  the  Kootenai  River  white  sturgeon's 
continuing  lack  of  recruitment  and 
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declining  numbers  (Apperson  and 
Anders  1991).  Since  1972  when  Libby 
Dam  began  regulating  flows  (though  not 
fully  operational  until  1975),  spring 
flows  in  the  Kootenai  River  have  been 
reduced  an  average  50  percent,  and 
winter  flows  have  increased  by  300 
percent  over  normal.  As  a  consequence, 
natural  high  spring  flows  required  by 
white  sturgeon  for  reproduction  rarely 
occur  during  the  May  to  July  spawning 
season  when  suitable  temperature, 
water  velocity,  and  photoperiod 
conditions  exist.  Spring  flows  in  the 
Kootenai  River  below  Libby  Dam  are 
also  normally  far  below  the  flows 
observed  in  1974.  the  last  year  with 
appreciable  white  sturgeon  production 
(Apperson  1992).  Flows  in  1974 
exceeded  35.000  cfs  (1.000  cms)  during 
most  of  the  spawning  season.  The 
current  operation  of  Libby  Dam  i 

drastically  alters  seasonal  downstream     ' 
discharge  by  storing  the  natural  spring     ' 
runoff,  providing  more  predictable 
flows  throughout  the  year,  and  allowing 
late  summer  load  factoring  (power 
peaking)  flows  (Apperson  1992). 

Evidence  of  spawning  by  Kootenai 
River  white  sturgeon  has  been 
documented  only  in  1991  and  1993.  In 
1990  and  1991,  river  discharge  during 
the  suspected  spawning  period  was 
atypical  for  the  post-Libby  Dam  period. 
Instead  of  discharge  declining  tburough 
late  spring  as  occurred  during  1989  and 
most  prior  years  following  Libby  Dam 
operation,  increasing  and  higher  than 
"normal"  flows  coincided  with 
increasing  water  temperatures  through 
June  in  1990  and  1991.  In  both  years, 
mature  female  sturgeon  tagged  with 
ultrasonic  transmitters  moved  from  15 
to  110  river  km  (10  to  68  river  mi) 
upriver  and  congregated  in  the  16  river 
km  (10  river  mi)  reach  near  Bonners 
Ferry  (Apperson  1992).  These 
migrations  coincided  with  an  increase 
in  flows  near  Bonners  Ferry  fi-om 
approximately  24,700  cfs  to  nearly 
42.400  cfs  (700  to  1,200  cms)  and  an 
increase  in  water  temperature  from  8  to 
14  "C  (46  to  57  "F). 

Although  no  sturgeon  eggs  were  ' 
recovered  in  1990, 13  eggs  were 
collected  in  early  July  1991  fi-om  an 
artificial  substrate  placed  in  the 
suspected  spawTiing  area  near  river  km 
243  (river  mi  155)  at  Bonners  Ferry, 
within  0.06  mi  (100  m)  downriver  fi-om 
the  railroad  bridge  (Apperson  1992). 
The  eggs,  estimated  to  be  approximately 
3  days  of  age,  were  spawned  when 
water  temperatures  were  14  "C  (57  °F) 
and  discharge  between  June  29  and  July 
2  ranged  fi-om  14.125  to  19.400  cfs  (400 
to  500  cms).  Water  velocities  where 
sturgeon  eggs  were  collected  were 
estimated  at  2.4  to  3.1  fps  (0.8  to  1.0 


mps);  these  velocities  were  a(  the  lower 
end  of  velocity  ranges  measured  in 
white  sturgecKi  spawning  areas  during 
egg  collection  in  the  lower  Columbia 
River  (1.6  to  9.1  fps  or  0.5  to  2.8  mps) 
(Miller  et  al.  1991).  Although  pre- 
spavming  migratory  behavior  was 
observed  in  both  1990  and  1991,  the 
higher  than  normal  Kootenai  River 
flows  through  the  suspected  spawning 
area  occurred  only  for  a  brief  period. 
with  a  few  viable  eggs  collected  in  1991. 
Evidence  that  more  than  one  female 
spawned  successfully,  or  whether  the 
eggs  spawned  in  1991  survived  past  the 
larval  stage,  is  lacking. 

Spawning  was  also  documented 
during  the  1993  experimental  test  flow 
(see  Factor  D  below  for  a  more  complete 
discussion  of  this  test  flow).  Two  eggs 
spawned  bom  two  separate  females 
were  collected  diuing  the  test  flow 
period  on  artificial  substrate  mats  in  the 
same  general  location  where  eggs  were 
found  in  1991.  The  first  egg  was 
collected  on  June  10,  with  an  estimated 
spawning  date  of  June  7. -The  second  egg 
collected  on  June  15  was  not  fertilized. 
Flows  at  Bonners  Ferry  during  this 
period  averaged  20,000  cfis  (566  cms) 
with  no  load-following  and  water 
temperatures  ranged  from  12  to  14  °C 
(54  to  57  "F).  A  third  egg  was  collected 
on  July  10  in  a  D-ring  net.  However,  the 
egg  was  dead  and  the  back -calculated 
time  of  spawning  was  not  determinable. 
Although  1993  spaviming  monitoring 
efforts  were  intense,  larval  sturgeon  are 
normally  difficuh  to  collect.  Similar  io 
1991  results,  there  is  cxurently  no 
evidence  that  eggs  spawned  in  1993 
survived  past  the  larval  stage. 

Additional  adverse  impacts  to 
sturgeon  because  of  reduced  spring  flow 
conditions  may  result  from  load- 
factoring  or  load-following  at  Libby 
Dam.  Load-factoring,  the  deliberate 
practice  of  artificially  raising  and 
lowering  river  levels  over  a  daily  or 
weekly  pattern  for  peak  power 
generation  or  recreation,  can  create 
rapid  changes  in  tailwater  flows  and 
affect  depth,  temperature,  dissolved 
gases,  and  other  physical-chemical 
conditions  in  the  tailwater.  Load- 
factoring  at  Libby  Dam  is  a  frequent  and 
sporadic  operating  practice  contributing 
to  routine  fluctuations  in  river 
elevations  of  1  to  3  ft  (0.3  to  0.9  m)  per 
day  (KiiD  Apperson,  IDFG,  pers.  comm... 
1993).  These  fluctuations  may  adversely 
affect  sturgeon  spawning  behavior  and 
reduce  any  egg/larvae  survival  by 
dewatering  early  rearing  habitats. 
Because  sturgeon  sptawning  coincides 
with  peak  flows  during  spring  and  early 
summer,  flows  within  natural 
fluctuations  are  considered  important  in 
maintaining  consistent  sturgewi 


spawning  behavior  during  the  spawning 
period  (Lance  Beckman,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm..  1993). 
Kootenai  River  white  sturgeon  eggs 
and  larvae  are  subject  to  downstream 
drift  and  are  vulnerable  to  dewatering 
from  flow  fluctuations  for  4  to  6  weeks 
post-spawning.  This  is  especially 
critical  for  eggs  and  larvae  deposited  in 
shallow,  littoral  areas  within  the  16 
river  km  (10  river  mi)  stretch 
downstream  of  Bonners  Ferry.  For 
example,  initial  study  resuks  from 
Instream  Flow  Incremental 
Methodology  (IFIM)  monitoring  in  the 
Kootenai  River  near  Boimers  Ferry 
indicate  that  potential  egg  and  lan'al 
habitats  may  be  exposed  or  dewatered 
when  flows  drop  below  11,000  cfs  (BPA 
1993).  Load-factoring  also  affects  and 
modifies  the  primary  and  secondary 
productinty  in  lotic  ecosystems  (Ward 
and  Stanford  1979).  White  sturgeon 
normally  begin  exogenous  feeding 
within  2  weeks  following  hatching. 
Therefore,  the  availability  of  native 
benthos,  periphyton.  and  zooplankton 
suitable  as  prey  organisms  is  critical  to 
their  early  survival. 

The  Service  believes  that  some 
sturgeon  spawning  may  occur  on  a 
periodic,  and  possibly  aimual  basis  in 
the  Kootenai  River.  However,  survival 
past  the  age/larval  stage  is  suspect  since 
recruitment  (above  age  1)  was  virtually 
non-existent  from  1974  to  1978.  and 
unknown  after  1978.  For  example,  three 
adult  white  sturgeon  were  captured  in 
1993  near  Shorty's  Island  (rrver  mi  141. 
river  km  227)  while  fishing  for 
broodstock  sturgeon  (BPA  1993).  One 
fish  was  estimated  at  14  years  old.  fikely 
spawned  during  1978.  A  second  fish 
was  estimated  to  be  14  to  17  years  of 
age,  suggesting  it  came  frxxn  the  1975  to 
1978  year  class(es)  while  the  third  fish 
was  not  aged  because  both  aging 
structures  (pectoral  fin  raj^)  were 
deformed. 

Another  contributing  factor  to  the 
white  sturgeon  decline  is  the 
elimination  of  side  channel  slough 
habitat  in  the  Kootenai  River  floodplain 
due  to  diking  and  bank  stabilization  to 
protect  agricultural  lands  fi^m  flooding. 
Much  of  the  Kootenai  River  has  been 
channelized  and  stabifized  from 
Bonners  Ferry  downstream  to  Kootenay 
Lake,  resulting  in  reduced  aquatic 
habitat  diversity,  altering  flow 
conditions  at  jwtential  remaining 
spawning  and  nursery  areas,  and   • 
altering  remaining  substrates  and 
conditions  necessary  for  siirvival.  The 
former  slough  and  side  channel  areas 
were  considered  important  rearing  and 
foraging  habitat  for  early  age  sturgeon 
and  their  pre\-  (Partridge  1983). 


In  summary,  these  extensive  aquatic 
habitat  and  flow  modifications  in  the 
Kootenai  River  basin  are  believed  to 
have  caused  adverse  effects  on  white 
sturgeon  reproduction,  recruitment,  and 
survival,  and  threaten  the  continued 
existence  of  the  population. 

B.  Ovenitilization  for  Commerckif. 
Recreational,  Scientific,  or  Educational 
Purposes 

All  legal  commercial  and  sport 
harvest  for  Kootenai  River  white 
stiugeon  has  been  eliminated  in  Idaho. 
Montana,  and  British  Columbia. 
However,  it  is  not  known  what  impact, 
if  any.  to  Kootenai  River  sturgeon  may 
still  be  occurring  from  the  illegal 
harvest. 

While  no  historic  evidence  bf  white 
sturgeon  exploitation  in  the  Kootenai 
River  basin  during  the  1800's  exists 
(PSMFC  1992).  sturgeon  were  utihzed 
by  the  Kootenai  Indians  "*   *   •  at  least 
several  hundred  years  ago"  (Graham 
and  White  1985).  In  Idaho,  the  harvest 
of  white  sturgeon  in  the  Kootenai  River 
was  first  regulated  in  1944  when 
commercial  fishing  was  prohibited  and 
sport  fishing  restrictions  were  imposed 
(Apperson  1992).  With  increasingly 
restrictive  harvest  and  length 
restrictions,  an  estimated  10  to  20  white 
sturgeon  were  harvested  per  year  from 
1944  through  the  mid-1970's.  Partridge 
(1983)  reported  that  although  the  legal 
harvest  had  reached  a  relatively 
constant  51  to  52  fish  per  year  over  the 
1979  throu^  1981  period,  the  total 
number  of  sturgeon  caught  was 
decreasing  with  fewer  fish  being 
released.  Partridge  also  foimd  that  only 
13  percent  (n  =  50)  of  the  342  sturgeon 
sampled  were  younger  than  age  15  and 
smaller  than  the  legal  size  of  32  in  (92 
cm)  total  length.  He  concluded  that  lack 
of  recruitment  was  limiting  the 
population  and  fishery.  Following  this 
investigation  and  citing  concerns  about 
the  status 'of  the  population,  Idaho 
terminated  the  legal  sport  harvest  in 
1984.  hmiting  the  sturgeon  fishery  to 
catch  and  release  only. 

In  Montana,  the  harvest  of  white 
sturgeon  was  not  restricted  prior  to  1972 
(Apperson  1992).  Graham  and  White 
(1985)  reported  that  burbot  fling}  anglers 
and  fishermen  using  set-lines  harvested 
sturgeon  in  the  Kootenai  River 
downstream  of  Kootenai  Falls  during 
the  1940's  and  1950's.  Beginning  in 
1972.  harvest  was  restricted  to  two 
sturgeon  per  year  with  a  slot  (size)  limit 
of  between  36  and  54  in  (102  to  183  cm). 
Over  a  6-year  period,  5  to  18  sturgeon 
were  harvested  annually.  Fishing  for 
sturgeon  in  Montana  has  been 
prohibited  since  1979.  and  the  spe<ios 
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is  now  classified  as  a  "Species  of 
Special  Concern"  (MTNHP  1993). 

In  British  Columbia,  the  white 
sturgeon  harvest  was  first  regulated  in 
1952  (Apperson  1992).  During  the  1974 
through  1989  period,  anglers  were 
required  to  seciu«  a  permit  to  fish  for 
white  sturgeon  and  allowed  to  harvest 
one  white  sturgeon  per  year  over  1  m 
total  length.  An  average  of  55  permits 
were  issued  annually  from  1973  to  1980 
with  an  estimated  aimual  legal  and 
illegal  harvest  of  10  to  20  fish  (Graham 
1981).  Most  sturgeon  angling  occurred 
on  or  near  the  Kootenai  River  delta  or 
in  the  river.  Setlining  for  white  sturgeon 
in  British  Columbia  was  prohibited  in 
1989,  and  a  total  ban  on  \he  sport 
harvest  was  imposed  in  1990.  Current 
regulations  allow  catch  and  release  only 
for  white  sturgeon  in  Kootenay  Lake. 

A  few  adult  white  sturgeon  are 
collected  each  year  for  experimental 
culture  purposes.  The  Kootenai  Tribal 
Experimental  Hatchery  in  Bonners 
Ferry,  Idaho,  is  oirrently  evaluating 
factors  limiting  recruitment,  including 
the  relationship  between  water  quality 
and  gamete  viability,  as  well  as  habitat 
use  and  survival  of  juvenile  white 
sturgeon  released  into  the  Kootenai 
River.  Collection  for  experimental 
culture  purposes  does  not  appear  to  be 
a  threat  at  this  time.  The  BPA  recently 
completed  an  evaluation  of  a  captive 
broodstock  program  to  determine  the 
environmental  impacts  and  genetic  risk 
of  supplementation  on  the  remaining 
wild  white  sturgeon  population  in  the 
Kootenai  River  (Kincaid  1993). 

C.  Disease  or  Predation 

Not  known  to  be  applicable.  However, 
the  potential  exists  for  disease  to  enter 
the  wild  Kootenai  River  white  sturgeon 
population  through  the  release  of 
hatchery  raised  sturgeon,  such  as  those 
fi'om  the  Kootenai  Tribe's  experimental 
hatchery.  Diseases  known  to  occur  in 
white  sturgeon  hatcheries  include 
bacterial  diseases,  protozoans,  fungi, 
adenovirus,  and  the  white  sturgeon 
iridovirus  (WSIV)  (PSMFC  1992).  Many 
of  these  causative  diseases  are 
commonly  found  in  natural  water 
systems,  while  the  WSIV  pathogen  is 
thought  to  reside  naturally  in  several 
wild  populations  of  white  sturgeon. 
During  late  November  1992,  an  outbreak 
of  the  WSIV  killed  most  of  the  nearly 
23.000  fingerling  Kootenai  River  white 
sturgeon  being  raised  at  the  Kootenai 
Tribe  hatchery,  and  the  IDFG  hatchery 
at  Sandpoint,  Idaho.  High  fish  densities 
and  low  dissolved  oxygen  conditions  at 
the  hatchery  at  the  time  of  the  WSIV 
outbreak  were  considered  contributing 
factors.  According  to  BPA  (1993),  WSIV 
problems  at  the  experimental  hatchery 


have  been  alleviated  by  installing 
additional  tanks  and  supplying 
additional  water.  Although  it  appears 
that  white  sturgeon  fingerlings  are  most 
susceptible  to  WSIV  when  confined 
under  hatchery  rearing  conditions,  the 
Service  is  concerned  that  WSIV  and 
other  diseases  in  wild  white  sturgeon 
reared  in  hatcheries  may  also  be 
transmitted  to  the  remaining  wild 
population  when  released. 

Fish  predation  may  be  a  contributing 
source  of  mortality  for  Kootenai  River 
white  sturgeon  eggs  and  larvae, 
although  no  data  to  support  this 
suggestion  exists  specific  to  the 
Kootenai  River.  In  the  Columbia  River 
downstream  of  McNary  Dam,  common 
carp  (Cyprinus  carpio),  largescale 
suckers  (Catostomus  macrocheilus),  and 
northern  squawfish  (Ptychocheilus 
oregonensis]  have  been  collected  with  . 
white  stiu^eon  eggs  in  their  stomachs 
(Duke  et  al.  1990). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  IDFG  ciurently  classifies  the 
Kootenai  River  population  of  white 
sturgeon  as  endangered,  which  it 
defines  as  "any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  Idaho  range"  (IDFG  1992). 
While  such  designation  regulates  the 
take  or  possession  of  those  species 
classified  as  threatened  or  endangered, 
the  State  lacks  authority  to  impose  or 
implement  additional  conservation 
measures  to  ensure  survival  or  recovery 
of  the  Kootenai  River  population  of 
white  sturgeon. 

In  Montana,  the  Kootenai  River  white 
sturgeon  is  classified  as  a  "Species  of 
Special  Concern"  (MTNHP  1993).  The 
fish  is  currently  managed  imder 
restricted  harvest  regulation,  with  catch 
and  release  only  and  possession 
prohibited.  Similar  to  Idaho,  Montana 
also  lacks  authority  to  impose 
additional  conservation  measures  on 
flow  management  at  Libby  Dam  to 
benefit  white  sturgeon. 

The  Corps  regulates  the  management 
of  water  at  Libby  Dam.  The  Libby  Dam 
project  was  authorized  by  Title  II  of 
Public  Law  81-516,  the  Flood  Control 
Act  of  1950,  primarily  for  flood  control, 
hydropower  generation,  and  recreation 
purposes  (Corps  1984).  Present  Corps 
poUcy  states  that  equal  consideration 
should  be  given  to  environmental 
concerns  in  accordance  with  project 
objectives.  However,  other  than 
providing  minimum  flow  releases  of 
4,000  cfs  (113  cms)  fi-om  Libby  Dam  to 
maintain  rainbow  trout  habitat 
downstream,  permanent  operational 
flow  alternatives  for  Libby  Dam  to 


benefit  white  sturgeon  recruitment  have 
not  been  implemented. 

Because  operation  of  Libby  Dam  is 
considered  part  of  the  Coordinated 
Columbia  River  System,  BPA  is  also 
involved  in  the  management  of  Kootenai 
River  operations.  The  Coordinated 
Columbia  River  System  refers  to  all 
projects  operated  under  at  least  three 
authorities:  The  Columbia  River  Treaty, 
the  Pacific  Northwest  Coordination 
Agreement,  and  Federal  flood  control 
statutes.  The  Coliunbia  River  Treaty  of 
1961  between  Canada  and  the  United 
States  provided  for  the  building  of  four 
storage  reservoirs  including  Libby  Dam, 
in  the  upper  Columbia  River  drainage, 
primarily  for  flood  control  and  power 
production.  The  Pacific  Northwest 
Coordination  Agreement,  an  intricate 
contract  between  the  Corps,  BPA,  and 
Reclamation,  calls  for  the  planned 
operation  to  acconmaodate  all  of  the 
authorized  purposes  of  the  Columbia 
River  hydropower  system.  These 
authorized  purposes  include  flood 
control,  navigation,  irrigation,  and 
power  production  (System  Operation 
Review  Interagency  Team  1991). 

The  aforementioned  treaty  and 
contract,  and  various  Federal  flood 
control  statutes,  have  established 
stringent  planning  and  operation  criteria 
for  the  Columbia  River  system.  In 
addition,  alternative  operational 
scenarios  for  the  14  Federal  hydro 
projects  of  the  Coordinated  Columbia 
River  system  are  being  developed  and 
analyzed  by  the  Systems  Operations 
Review  (SOR)  program.  The  Resident 
Fish  Technical  Work  Group  of  SOR  is 
evaluating  alternative  operations  at  each 
of  the  Federal  projects  that  address  the 
needs  of  Kootenai  River  white  sturgeon, 
and  other  resident  fishes.  At  the  time  of 
this  rule,  the  SOR  is  still  undergoing 
NEPA  review  and  analysis.  Therefore, 
operational  changes  at  Libby  Dam  to 
benefit  white  sturgeon  and  other 
resident  fish  in  the  Kootenai  River  basin 
resulting  fi'om  the  SOR  process  are  not 
likely  to  be  implemented  any  time  soon. 

The  Service  joined  efi^orts  in  June 
1992  with  IDFG,  MDFWP,  the  Corps,  the 
Kootenai  Tribe,  and  other  U.S.  and  - 
Canadian  regional  agencies  to  form  a 
Kootenai  River  White  Sturgeon 
Technical  Committee  (Committee).  The 
goal  of  the  Committee  was  to  identify 
factors  affecting  Kootenai  River  white 
sturgeon  and  develop  a  regional, 
prelisting  recovery  strategy  that  would 
form  the  basis  of  a  Conservation 
Agreement  (CA)  or  Memorandum  of 
Agreement  (MOA)  between  the  Service 
and  the  various  agencies.  The  Service 
noted  the  MOA  would  need  to  include 
measures  to  remove  threats  to  the 
sturgeon  and  include  long-term 
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provisions  to  modify  flows  in  the 
Kootenai  River  below  Libby  Dam  that 
would  result  in  successful  spawning 
and  recruitment. 

Based  on  discussions  and 
recommendations  by  some  members  of 
the  Committee,  the  Service  adopted  an 
interim  flow  proposal  as  the  basis  of  any 
prelisting  CA  or  MOA.  This  alternative 
attempted  to  match  flows  of  1974,  the 
last  year  of  successful  reproduction  and 
measurable  recruitment  to  the 
population,  but  reduced  peak  flows  to 
35,000  cfs  (1,000  cms)  to  minimize 
flooding  impacts  and  dike  damage  at 
Bonners  Ferry  and  reduce  nitrogen 
supersaturation  effects  below  Libby 
Dam.  The  interim  flow  strategy 
specified  that  discharge  from  Libby  Dam 
be  regulated  so  that  river  flows  through 
the  suspected  spawning  reach  near 
Bonners  Ferry  stay  at  the  35,000  cfs 
(1,000  cms)  discharge  throughout  the 
white  stiu^eon  spawning,  egg 
inciibation,  and  early  rearing  period. 
The  flow  strategy  also  contained 
provisions  to  eliminate  peak-loading  - 
during  the  enhanced  flow  period.  Prior 
to  pubUcation  of  the  proposed  rule  (58 
FR  36379),  the  Service  was  unable  to 
successfully  negotiate  a  CA  to 
implement  the  interim  flow  proposal 
developed  by  the  Committee. 

Partially  as  an  outcome  of  the 
Committee  discussions,  the  Corps  and 
BPA  provided  400,000  acre-feet  of  water 
ft-om  Lake  Koocanusa  as  a  test  flow  to 
stimulate  white  sturgeon  spawming  in 
1993.  The  water  was  initially  stored  to 
provide  flows  for  federally  listed  salmon 
in  the  lower  Colimibia  River.  However, 
the  water  was  shaped  and  released  in  a 
manner  to  provide  a  test  for  white 
sturgeon.  This  water  was  released  from 
Libby  Dam  between  May  28  and  ]une  16 
to  elevate  Kootenai  River  flows  at 
Bonners  Ferry  to  approximately  20,000 
cfs  (566  cms),  to  provide  information 
about  sturgeon  spawning  activity  at  that 
flow  (BPA  1993).  BPA  acknowledges 
that  the  duration  of  the  1993  test  flow 
'■•  *   •  was  probably  not  sufficient  to 
allow  all  white  sturgeon  an  opportunity 
to  spawn."  Intensive  egg  sampling  and 
monitoring  by  the  IDFG  and  Kootenai 
Tribe  of  Idaho  during  and  following  the 
test  flow  period  collected  three  sturgeon 
eggs,  presumably  spawned  by  at  least 
two  female  sturgeon.  Based  on 
monitoring  results  fi'om  the  1991  and 
1993  spawning  test  flow,  the  Corps  and 
BPA  have  suggested  that  white  sturgeon 
will  successfully  spawn  at  flow  levels, 
lower  than  the  'shaped'  35,000  cfs  peak 
flows  some  members  of  the  Committee, 
including  the  Service,  believe  are 
needed  to  maximize  sturgeon 
reproduction  opportunities  (BPA  1993; 
Corps  1993).  Subsequently,  these 


agencies  have  proposed  an  alternate 
flow  strategy  to  provide  for  "•  •  • 
maximum  spawning  opportunity"  in  3 
out  of  10  years  starting  in  1994  based  on 
research  to  date  and  dependent  upon 
flow  forecasts  and  water  availability. 
General  provisions  are  as  follows: 

In  May,  release  flows  to  maintain  15,000 
cubic  feet  per  second  at  Bonners  Ferry. 
Idaho,  as  local  inflow  subsides.  Increase 
flows  to  20,900  cubic  feet  per  second  at 
Bonners  Ferry  t)eginning  at  the  time  when 
water  temperatures  there  have  reached  12- 
13°  C,  and  maintain  for  25  days  for  sturgeon 
spawning.  Commencement  of  20.000  cubic 
feet  per  second  flows  would  generally  occur 
in  e^ly  June.  Flows  would  be  reduced  over 
3  days  to  11,000  cubic  feet  per  second  at 
Bonners  Ferry  and  maintained  for  28  days. 
Load  following  would  be  eliminated  during 
May  through  July  in  years  that  proposed 
sturgeon  flows  are  attempted. 

The  Service  considers  the  proposal  an 
acknowledgement  by  the  water 
management  agencies  that  flows  are 
indeed  an  important  component 
affecting  sturgeon  recruitment  and  is 
encoiu^ged  that  the  effects  of  flow 
stability,  i.e.,  duration  of  and  load- 
factoring,  on  sturgeon  reproductive 
success  are  addressed  in  the  flow 
proposal. 

However,  the  Service  believes  the 
proposed  action  is  deficient  in  at  least 
four  areas:  (1)  The  flow  proposal  is  not 
based  on  empirical  evidence  or  data  to 
support  the  conclusion  that  sturgeon 
spawning  opportunity  will  be 
maximized  throughout  the  potential 
reproductive  season;  (2)  there  is  no 
agency  commitment  to  initiate  proposed 
sturgeon  flows  early  in  the  10  year 
cycle.  For  example,  the  flow  proposal  as 
currently  worded  would  allow 
enhanced  flows  to  start  in  year  7  or  8; 
(3)  providing  sturgeon  flows  each  year 
is  solely  dependent  upon  "above 
average"  water  availability  and  will  not 
reduce  refill  in  Lake  Koocanusa;  and  (4) 
there  are  no  provisions  to  adjust  flows 
or  modify  operations  in  futtire  years  if 
monitoring  demonstrates  a  need  for 
additional  flows  for  white  sturgeon 
recruitment.  Additionally,  the  question 
whether  successful  natural  recruitment 
3  out  of  10  years  is  sufficient  to 
maintain  this  population  still  needs  to 
be  addressed. 

In  summary,  the  BPA  and  the  Corps 
have  committed  to  duly  providing 
experimental  flows  for  white  sturgeon 
in  some  years  with  several  qualifying 
conditions.  They  have  not  yet 
committed  to  implement  long-term 
conser\'ation  measures  on  Libby  Dam 
operations  for  non-hydropower 
purposes,  specifically  to  protect  and 
enhance  recruitment  opportunities  for 
white  sturgeon  in  the  Kootenai  River 


basin.  Additionally,  BPA  has  previously 
stated  that  additional  conservation 
measures  to  benefit  sturgeon  would  be- 
available  if  the  species  were  listed. 

The  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  of  1980 
(Power  Planning  Act)  was  a  recent 
attempt  by  the  U.S.  Congress  to  address 
the  hydropower  impacts  on  fish  and 
vdldlife  in  the  Columbia  River  system. 
The  Power  Planning  Act  directed  the 
NWPPC  to  "*   •  •  promptly  develop 
and  adopt  *   *   *  a  program  to  protect, 
mitigate,  and  enhance  fish  and  wildlife, 
including  related  spavming  grounds  and 
habitat,  on  the  Columbia  River  and  its 
tributaries"  (16  U.S.C.  839b(h)(l)iA,l)- 
BPA  has  been  charged  with  funding  all 
efforts  and  projects  to  protect,  mitigate, 
and  enhance  fish  and  wildlife  consistent 
with  the  NWPPC's  Program.  Ongoing 
efforts  by  various  State  agencies  and  the 
Kootenai  Tribe,  authorized  by  the 
NWPPC  (1987)  and  fimded  by  BPA. 
have  been  undertaken  to  identify 
environmental  factors  limiting  the  white 
sturgeon  population  in  the  Kootenai 
River,  and  develop  and  maintain  an 
experimental  white  sturgeon  culture 
facility  on  the  Kootenai  River.  E>espite 
these  efforts  to  better  comprehend  the 
factors  affecting  the  Kootenai  River 
white  sturgeon,  a  change  in  the  flow 
regime  associated  with  dam  operation 
on  the  Kootenai  River  is  still  needed  to 
enable  this  population  to  successfully 
reproduce  and  increase  in  size. 

In  summary,  the  Corps  and  BPA  have 
committed  to  experimental  flow  releases 
from  Libby  Dam  for  Kootenai  River 
white  sturgeon  in  possibly  3  out  of  the 
next  10  years.  However,  providing  these 
flows  is  contingent  upon  meeting  other 
project  priority  uses.  The  proposed 
action  increases  discharge  and  sustains 
flows  in  the  Kootenai  River  at  only  57 
percent  of  the  discharge  the  Ser\  ice 
believes  is  necessary  to  maximize 
sturgeon  spawning  and  maintain 
suitable  Icirval  rearing  habitats.  Existing 
regulatory  mechanisms  are  not 
sufficient  to  ensure  the  survival  and 
recovery  of  this  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Although  not  fully  understood,  there 
is  evidence  that  the  overall  biological 
productivity  of  the  Kootenai  River 
downstream  of  Libby  Dam  has  been 
altered.  Based  on  limnological  studies  of 
Kootenay  Lake,  Daley  et  al.  (1981) 
concluded  that  the  construction  and 
operation  of  Libby  Dam  (and  Duncan 
Dam,  Canada)  "*  *   *  has  drastically 
altered  the  armual  hydrograph  and  has 
resulted  in  modifications  to  the  quality 
of  water  now  entering  the  lake  b\^ 
removing  nutrients,  by  permitting  the 
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stripping  of  nutrients  from  the  water  in 
the  river  downstream  from  the  dam,  and 
altering  the  time  st  -whidi  the  nutrients 
are  supplied  to  the  lake,**  Potential 
threats  to  the  Kootenai  River  white 
sturgeon  from  declining  biological 
productivity  include:  (1)  decreased  prey 
abundance  and  limited  food  availability 
for  all  life  stages  of  sturgeon 
downstream  of  Libby  Dam,  (2)  reduced 
condition  factor  in  adult  white  sturgeon, 
possibly  impacting  fecimdity  and 
reproduction,  and  (3)  a  possible 
reduction  in  the  overall  capacity  for  the 
Kootenai  River  and  Kootenay  Lake 
systems  to  sustain  substantial 
populations  of  white  sturgeon  and  other 
native  fishes.  The  British  Columbia 
Ministry  of  Environment,  Lands  and 
Parks  is  currently  experimenting  with 
fertilization  of  Kootenay  Lake  to 
increase  biological  productivity  and 
enhance  native  fisheries  (Ashley  and 
Thompson  1993).  Beginning  in  1993. 
BPA  funded  IDFG  and  Idaho  State 
University  to  study  primary 
productivity,  community  respiration, 
and  nutrient  cycling  in  tiie  Kootenai 
River  from  Libby  Dam  downstream  to 
Kootenay  Lake  (BPA  1993).  It  will  be 
several  years  before  results  from  these 
studies  explain  what  extent,  if  any, 
reduced  biological  productivity  has 
been  a  contributing  factor  to  the 
Kootenai  River  white  sturgeon's 
population  decUne. 

Poor  water  quaUty  and  excessive 
nutrients  in  the  Kootenai  River  were 
once  considered  major  problems  for  the 
white  sturgeon  and  other  native  fishes 
prior  to  the  construction  and  operation 
of  Libby  Dam.  Graham  (1981)  concluded 
that  poor  water  quality  conditions  in  the 
1950's  and  1960's  resulting  from 
industrial  and  mine  development  most 
likely  affected  white  sturgeon 
reproduction  and  recruitment.  Poor 
water  quality,  i.e.,  heavy  metals  and 
other  contaminants,  may  have  affected 
white  sturgeon  reproductive  success 
and  impacted  their  prey  base. 

Major  sources  of  pollution  in  the  ^ 
Kootenai  River  basin  were  effluents 
from  a  lead-zinc  mine  and  concentrator: 
a  fertilizer  processing  plant;  and  sewage 
treatment  plants  on  the  SL  Mary  River 
(an  upstream  tributary  in  Canada);  and 
a  vermicuUte  mine  and  processing  plant 
11  river  km  (7  river  mi)  upstream  of 
Libby,  Montana.  Significant 
improvements  in  Kootenai  River  water 
quaUty  were  noted  by  1977,  due  in  part 
to  waste  water  control  and  effluent 
recycling  measures  initiated  in  the  late 
1960's. 

Today,  many  of  these  pollutants  and 
contaminants  persist,  primarily  bound 
in  sediments.  Apperson  (1992)  noted 
that  detectable  levels  of  aluminum. 


copper,  lead,  zinc,  and  strontium  were 
found  in  sturgeon  oocyte  (egg)  samples 
from  the  Kootenai  River  along  with 
detectable  levels  of  RGB's  and 
pesticides.  Hovrever.  other  than  copper 
the  detectable  levels  of  these 
compounds  (e.g..  PCB's, 
organochlorines.  zinc)  were  either  (1) 
lower  than  levels  found  in  other 
Columbia  River  basin  sturgeon 
populations  that  successfully  reproduce, 
or  (2)  not  enough  is  knovra  regarding 
the  toxicity  of  these  pollutants  to 
stui;geon.  Partridge  (1983)  expressed 
concerns  that  contaminants,  primarily 
high  concentrations  of  copper  and  zinc, 
may  inhibit  survival  of  white  sturgeon 
eggs  and  larvae.  Apperson  (1992) 
believed  that  "*  *  *  concentrations  of 
copper  found  in  white  sturgeon  oocytes 
potentially  present  the  most  severe 
contaminant  effect  on  reproductive 
success"  since  some  of  the  copper 
concentrations  fouiKl  in  water  samples 
taken  in  the  Kootenai  River  were  in  the 
range  of  levels  known  to  inhibit  yolk 
uptake  in  larval  white  sturgeon. 

One  of  the  initial  objectives  of  the 
Kootenai  Indian  Tribe's  experimental 
hatchery  was  to  determine  the 
relationship  between  water  quality 
(including  toxicants)  and  gamete 
viability.  Initial  culture  efforts 
documented  successful  fertiUzation  and 
incubation,  and  that  sturgeon  gametes 
(i.e.  eggs  and  sperm)  from  wild  sturgeon 
are  generally  viable  (Apperson  and 
Anders  1991).  While  this  demonstrates 
that  wild  stiu^eon  eggs  are  viable  when 
spawned  under  hatchery  conditions,  the 
effects  of  heavy  metals,  organochlorines, 
and  other  contaminants  in  Kootenai 
River  waters  and  sediments  on  the 
reproductive  success  of  vkrild  sturgeon  is 
unknown. 

Sturgeon  eggs  and  embryos  are 
sensitive  to  pollutants,  with  some  heavy 
metals  known  to  be  toxic  at  very  minute 
concentrations  (Dettlaff  et  al.  1993). 
Georgi  (1993)  notes  that  the  chronic 
effects  of  wild  sturgeon  spawning  in 
"chemically  polluted"  water  and  rearing 
on  contaminated  sediments,  in 
combination  -with  bioaccumulation  of 
contaminants  in  the  food  chain,  is 
possibly  impacting  the  successful 
reproduction  and  early  age  recruitment 
to  the  Kootenai  River  white  sturgeon 
population.  In  summary,  the  degree  to 
which  poor  water  quality,  sediment,  and 
prey  base  contamination  are  factors 
threatening  Kootenai  River  white 
sturgeon  survival  are  not  known,  and 
remain  potential  threats  to  the  sj>ecies. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  the 
species  in  determining  to  issue  this  rule. 


Based  on  this  evaluation,  the  preferred 
action  is  to  list  the  Kootenai  River 
populati<Hi  of  white  sturgeon  [Acipenser 
transmontanus)  as  endangered  because 
the  population  has  been  declining  since 
the  mid-1960'«.  The  remaining 
population  in  1993  is  estimated  at  785 
individuals  (range  569  to  1.080)  based 
on  estimated  annual  mortaUty  rates  and 
recent  zero  recruitment,  with  most 
individual  sturgeon  older  *an  20  years 
of  age.  There  has  been  almost  no 
recruitment  of  juveniles  into  the 
population  sinoe  1974  and  the 
population  may  be  reaching  a  stage  of 
reproductive  senescence. 

The  reduced  river  flows  during  the 
critical  spring  spawning  and  early 
rearing  season  as  a  result  of  the 
operation  of  libby  Dam  has  impacted . 
recruitment  since  the  mid-1970's,  and 
threatens  the  continued  existence  of  this 
population.  The  population  also  faces 
threats  from  reduced  biological 
productivity,  and  possibly  poor  water 
quality  and  the  effects  of  contaminants. 
Because  this  distinct  population  of 
white  sturgeon  is  in  danger  of  extinction 
throughout  its  range,  it  fits  the  Act's 
definition  of  an  endangered  species.  For 
reasons  discussed  below,  critical  habitat 
is  not  being  proposed  at  this  time. 

Critical  HabiUt 

Section  4<aM3)  of  the  Act.  as 
amended,  requires  that  critical  habitat 
be  designated  to  the  maximum  extent 
prudent  and  determinable  concurrently 
with  the  determination  that  a  species  is 
endangered  or  threatened.  Regulations 
implementing  section  4  of  the  Act 
provide  that  a  designation  of  critical 
habitat  is  not  determinable  when  one  or 
both  of  the  following  situations  exists: 
(1)  Information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking,  or  (2)  the 
biological  needs  of  the  species  are  not 
sufficiently  well  known  to  permit 
identification  of  an  area  as  critical 
habitat  (50  CFR  424.12).  The  Service  has 
completed  its  analysis  of  the  biological 
status  of  the  Kootenai  River  population 
of  the  white  sturgeon,  yet  has  not 
completed  the  analysis  necessary  for  the 
designation  of  critical  habitat.  The 
Service  has  decided  to  proceed  with  the 
final  listing  determination  now  and  to 
consider  the  designation  of  critical 
habitat  in  a  separate  rulemaking. 

Consequently,  the  Service  has 
determined  that  critical  habitat  for  the 
Kootenai  River  population  of  white 
sturgeon  is  not  presently  determinable 
because  information  sufficient  to 
perform  the  required  analyses  of  the 
impacts  of  such  a  designation  is  lacking. 
The  Service  will  continue  to  gather  and 
review  infomation  concerning  habitat 


requirements  of  this  sturgeon  and  has 
identified  several  activities  that  may 
adversely  impact  those  habitats.  For 
example,  the  Service  has  identified  the 
lack  of  natural  flows  in  the  Kootenai 
River  below  Libby  Dam  as  the  primary 
threat  to  this  white  sturgeon  population. 
Other  than  a  need  for  basic 
understanding  of  streamflow  conditions 
necessary  for  providing  spawning  and 
early  rearing  habitat  during  the  normal 
May  through  July  sturgeon  spawning 
season,  the  life  history  requirements  for 
other  life  stages  of  white  sturgeon  are 
not  sufficiently  well  knovra  to  permit 
identification  of  an  area  in  the  Kootenai 
River  basin  as  designated  critical 
habitat.  Additionally,  rriany  Kootenai 
River  white  sturgeon  migrate  freely 
throughout  the  Kootenai  River  system 
and  spend  part  of  their  life  in  Kootenay 
Lake  in  British  Columbia.  Canada. 
Critical  habitat  designation  is  not 
allowed  outside  the  United  States  since 
only  Federal  agencies  are  under  the 
jurisdiction  of  section  7  of  this  Act. 

The  Service  is  still  gathering  and 
reviewing  information  on  the  life 
history  needs  of  the  Kootenai  River 
population  of  the  white  sturgeon  and 
the  potential  economic  consequences  of 
designating  critical  habitat.  Additional 
biological  information  that  may  be 
useful  in  designating  critical  habitat  for 
Kootenai  River  white  sturgeon  may 
include  identification  of  specific  river 
areas  necessary  for  spawning, 
reproduction,  and  rearing  of  offspring; 
and  water  quantity,  temperatures,  and 
velocity  in  the  Kootenai  River  required 
to  meet  some  life  history  need  (e.g., 
spawning  and  early  rearing).  Economic 
considerations  in  critical  habitat 
designations  are  only  the  economic 
costs  and  benefits  of  additional 
requirements  or  management  measures 
likely  to  result  from  the  designation  that 
are  above  the  economic  effects 
attributable  to  Usting  the  population. 

The  Service  concludes  that  the  threats 
to  the  Kootenai  River  white  sturgeon 
population  and  the  benefits  associated 
with  listing  justify  taking  action  now, 
rather  that  waiting  until  a  full  analysis 
of  critical  habitat  is  completed. 
Protection  of  the  sturgeon's  habitat  will 
be  addressed  through  the  recovery 
process  and  through  section  7 
consuhations  to  determine  whether 
Federal  actions  are  likely  to  jeopardize 
the  continued  existence  of  the  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  fisted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 


against  certain  activities.  Recognition 
through  listing  results  in  public 
awareness  and  conservation  actions  by 
Federal.  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  fisted  species.  Such 
actions  may  be  initiated  following 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  hprm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  fisted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  fikely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affeci  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  actions  that  may  be  affected 
by  this  fisting  include  the  continued 
operation  of  Libby  Dam  and  Kootenai 
River  flow  management  by  the  Corps. 
The  Corps  would  be  required  to  consult 
with  the  Service  on  the  previously 
mentioned  Libby  Dam  operations. 
Bonneville  Power  Administration 
would  be  required  to  consult  with  the 
Service  regarding  the  Kootenai  River 
white  sturgeon  research  program 
authorized  by  the  Northwest  Power 
Planning  Council  (1987)  and  funded  by 
BPA.  In  addition,  consultation  by  the 
Corps,  BPA.  and  Reclamation  may  be 
necessary  if  the  SOR  process  results  in 
a  change  in  the  operation  or 
reauthorization  of  the  Joint 
Coordination  Columbia  River  System. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 


collect,  or  attempt  any  such  conduct), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carr\  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  sp(H:ies 
under  certain  circumstances. 
Regulations  governing  endangered 
species  permits  are  at  50  CFR  17.22  and 
17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survixal  of  the  sppcies. 
and/or  for  incidental  take  in  connection 
w>t>i  otherwise  lawful  activities.  In 
some  instances,  permits  may  be  issued 
during  a  specified  period  of  time  to 
relieve  undue  economic  hardship  that 
would  be  suffered  if  such  relief  were  not 
available. 

Requests  for  copies  of  the  regulation"; 
on  listed  wildlife  and  inquiries 
regarding  prohibitions  and  permits  mav 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Endangered  Species 
Permits,  911  N.E.  11th  Avenue, 
Portland.  Oregon  97232-4181 
(telephone  503/231-2063.  facsimile 
503/231-6243). 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  Nafional 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  cormection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244) 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Idaho  State  Office 
(see  ADDRESSES  section). 

Author 

The  primary  author  of  this  final  i-ule 
is  Stephen  D.  Duke.  U.S.  Fish  and 
Wildfife  Service,  Idaho  State  Office  (see 
ADDRESSES  section);  telephone  (20H) 
334-1931. 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  specifs. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 
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Reguiatiaa  ft  wyJgatioa 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as  set 
forth  below: 


PART  17-{AMEN0E0| 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

AtOb^ritr- 16  US.C.  1361-1407: 16  U.S.C. 
1531-1544;  16  USXL  4201-4245;  Pub.  L.  9»- 
625, 100  Stat  3500:  uoless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 


order  under  FISHES,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

§17.11    Endangefed  and  threatened 
wildlife. 


(h)* 


Species 


Common  name  Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Crilical 
tiaMat 


Special 
n^es 


FSHES 


Sturgeon,  iwtiite 


Acipenser 
transmontanus. 


U.S.A.  (AK.  CA.  10. 
MT.  OR,  WA). 
Canada  (BC). 


U.S.A.  (ID,  MT). 
Canada  (8C), 
(Kootenai  R.  sys- 
tem). 


549 


NA 


NA 


Dated:  August  19, 1994. 
MoUie  U.  Beattie. 

Director.  Fish  and  Wildlife  Senice. 

IFR  Doc.  94-21664  Filed  9-2-94:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
AdmirtistrMkMi 

50CFRPart6C3 

(Doclcet  No.  931249-3349;  1.0. 0e2294A] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  Natiooai  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Adnunistration  (NOAA). 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  an  increase 
in  the  cimiulative  trip  limit  for  the 
Sebastes  complex  caught  south  of  Cape 
Mendocino  in  the  groundfish  fi&hery  off 
California.  This  action  is  authorized  by 
the  regulations  implementing  the  Pacific 
Coast  Groundfish  fishery  Management 
Plan  (FMP).  This  action  is  designed  to 
keep  landings  within  the  1994  harvest 
guideUnes  for  the  complex  while 
providing  for  full  utilization  of  the 
comple.x  and  extending  the  fishery  as 
long  as  posabie  during  the  year. 
DATES:  Effective  from  0001  hours  (local 
time)  September  1, 1994,  through 
December  31, 1994.  Comments  will  be 
accepted  through  September  21.  1994. 


ADDRESSES:  Submit  comments  to 
William  Stelle.  Jr..  Director.  Northwest 
Region,  National  Marine  Fisheries 
Service.  7600  Sand  Point  Way  NE..  BIN- 
C15700,  Seattle,  WA  98115-0070;  or 
Rodney  Mclrmis,  Acting  Director, 
Southwest  Region,  National  Marine 
Fisheries  Service,  501  West  Ocean 
Blvd..  Suite  4200.  Long  Beach,  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140. 
or  Rodney  Mclnnis  at  310-980-4040. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
and  its  implementing  regulations  (50 
CFR  part  663)  provide  for  rapid  changes 
to  specific  management  measures  that 
have  been  designated  "routine."  Trip 
landing  limits  (including  cumulative 
trip  hmits)  and  frequency  limits  for  the 
Sebastes  complex  are  among  those 
management  measiires  that  have  been 
designated  as  routine  at  50  CFR 
663.23(cHlHiKB].  Implementation  and 
further  adjustment  of  those  measures 
may  occur  after  consideration  at  a  single 
Pacific  Fishery  Management  Council 
(Coimcii)  meeting.  Sebastes  complex 
means  all  rockfish  managed  by  the  FMP 
except  Pacific  ocean  perch,  widow 
rockfish,  shortbelly  rockfish.  and 
thomyheads.  A  cumulative  trip  limit  is 
the  maximum  amount  that  may  be  taken 
and  retained,  possessed  or  landed  per 
vessel  in  a  specified  period  of  time, 
without  a  limit  on  the  individual 
nun^wr  of  lanrting^  or  trips.  Cumulative 
trip  limits  for  1994  apply  to  calendar 
months. 

The  ooestwide  cimtulative  trip  limit 
in  the  limited  entry  fishery  for  the 
Sebostes-oomplex  was  set  at  80.000  lb 


(36,287  kg)  per  month,  including  no 
more  than  14.000  lb  (6,350  kg)  of 
yellovrtail  rockfish  cau^t  nrath  of  Cape 
Lookout  (45'*20'15''  N.  lat.).  or  no  more 
than  30.000  lb  (13,608  kg)  of  yellowtail 
rockfish  caught  south  of  Cape  Lookouts 
and  no  more  than  .10,000  lb  (13,608  kgj 
of  bocaccio  caught  south  of  Cape 
Mendocino  (4tr30'00"  N.  laL)  effective 
January  1, 1994  (59  FR  685,  January  6. 
1994).  The  1994  Sebastes  complex 
harvest  guideline  is  divided  into 
northern  and  southern  management 
areas  along  the  Washington.  Oregon, 
and  California  coast.  The  northern 
harvest  guideline  applies  to  the 
Vancouver  and  Columbia  subareas,  and 
the  southern  harvest  guideline  applies 
to  the  Eureka.  Monterey,  and 
Conception  subareas.  In  the  southern 
area,  the  total  harvest  guideline  for  the 
Sebastes  complex  is  13,440  metric  tons 
(rat),  which  is  further  allocated  between 
the  limited  entry  (8,920  mt)  and  the 
open-access  fisheries  (4.520  mt). 

At  the  Council's  August  1994  meeting 
in  Portland.  Oli.  a  review  of  the 
Sebastes  complex  landings  in  the 
southern  area  (Etlreka-Monterey- 
Conception)  indicated  that,  through 
June  1994,  approximately  3305  mt  had 
been  landed  in  both  limited  entry  and 
open  access  fisheries.  This  catch  is  7 
percent  higher  than  during  the  saaie 
period  in  1993.  Even  at  this  higher  rate, 
only  8,371  rat  (62  percent)  of  the  1994 
Sebastes  complex  southern  area  harvest 
guideline  and  4.656  mt  (54  peicent)  of 
the  limited  entry  allocatioQ  would  be 
taken  during  the  year,  whereas  3.515  mt 
(80  percent)  of  the  open  access 
allocation  b  expected  to  be  taken. 


The  Council  also  noted  that  the  catch 
of  yellowtail  rockfish  in  the  Eureka- 
Columbia- Vancouver  area  through  June 
1994  was  4  percent  above  the  1993 
catch,  and  that  the  combined  harvest 
guidelines  for  that  area  could  be  reached 
by  late  November  1994.  The  catch.for 
bocaccio  in  the  Conception-Monterey- 
Eureka  areas  through  June  1994  was 
about  33  percent  below  that  in  1992- 
1993,  and  it  is  possible  that  the  overall 
harvest  guideline  for  bocaccio  may  not 
be  attained  in  1994.  However,  changes 
to  bocaccio  trip  limits  are  not 
warranted,  due  to  imcertainties  in 
species  composition  and  distribution  of 
the  catch  between  open  access  and 
limited  entry  fisheries. 

In  order  to  encourage  limited  entry 
vessels  to  shift  their  fishing  effort  south, 
where  the  Sebastes  harvest  guideline  is 
not  otherwise  likely  to  be  a(±ieved,  and 
to  reduce  the  harvest  of  yellowtail 
rockfish  in  the  Eureka  through 
Vancouver  areas,  the  Council 
recommended  that  the  limited  entry 
cumulative  trip  limit  for  the  Sebastes 
complex  caught  south  of  Cape 
Mendocino  be  increased  from  80.000  lb 
(36.287  kg)  to  100,000  lb  (45,359  kg) 
monthly,  with  no  changes  to  the 
existing  limited  entry  cumulative  trip 
limits  for  yellowtail  rockfish  caught 
either  north  or  south  of  Cape  Lookout, 
bocaccia  caught  south  of  Cape 
Mendocino,  or  for  the  open  access 
fisheries.  The  limited  entry  cumulative 
trip  limit  for  the  Se6ast«?s  complex 


caught  north  of  Cape  Mendocino 
remains  at  80,000  lb  (36,287  kg)  per 
month.  This  action  may  provide 
incentive  for  the  limited  entry  fleet  to 
move  south  of  Cape  Mendocino, 
increasing  their  focus  on  other  rockfish 
species  while  reducing  the  pressure  on 
yellowtail  rockfish  in  the  Vancouver- 
Columbia-Eureka  areas. 

Secretarial  Action 

NMFS  announces  the  following 
changes  to  the  management  measures 
for  the  Seba^es  complex  taken  by  the 
limited  entry  fishery,  contained  in  the 
1994  fishery  specificaticms  and 
management  measures  as  published  at 
59  FR  685,  January  6, 1994.  and 
modified  at  59  FR  23638,  May  6. 1994. 
All  other  provisions  remain  in  effect. 

Paragraph  IV  C(2)(a)  isTevised  to  read 
as  follows: 

(2)(a)  No  more  than  80,000  lb  (36,287 
kg]  cumulative  of  the  Sebastes  complex 
north  of  Cape  Mendocino,  or  100.000  lb 
(45.359  kg)  cumulative  of  the  Sebastes 
complex  south  of  Cape  Mendocino  may 
be  taken  and  retained,  possessed,  or 
landed  per  vessel  per  month.  Within  the 
cumulative  trip  Umit  for  the  Sebastes 
complex,  no  more  than  14,000  lb  (6,350 
kg)  cumulative  may  be  yellowtail 
rockfish  taken  and  retained  north  of 
Cape  Lookout;  no  more  than  30,000  lb 
(13.608  kg)  cimiuiative  may  be 
yellowtail  rockfish  taken  and  retained 
south  of  Cape  Lookout;  and  no  more 
than  30.000  lb  (13,608  kg)  cumulative 


may  be  bocaccio  taken  and  retained 
south  of  Cape  Mendocino. 

Paragraph  IV  C(2)(e)  is  added  to  read 
as  follows: 

(2)(e)  If  a  vessel  is  used  to  fish  north 
of  Cape  Mendocino  during  the  month, 
then  that  vessel  is  subject  to  the  trip 
limit  for  the  Sebastes  complex  taken 
and  retained  north  of  Cape  Mendocino, 
no  matter  where  the  fish  are  possessed 
or  landed.  Similarly,  if  a  vessel  is  used 
to  take  and  retain  the  Sebastes  complex 
south  of  Cape  Mendocino  and  possesses 
or  lands  the  Sebastes  complex  north  of 
Cape  Mendocino,  that  vessel  is  subject 
to  the  northern  trip  limit  for  the 
Sebojfes  complex. 

Classification 

This  action  is  based  on  the  most 
recent  data  available.  The  aggregate  data 
upon  which  the  determination  is  based 
are  available  for  public  inspection  at  the 
office  of  the  Director,  Northwest  Region, 
NMFS  (see  ADDRESSES)  during  business 
hours. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.23(c),  section 
III.C.l.  of  the  Appendix  to  50  CFR  part 
663,  and  is  exempt  frtim  OMB  review 
under  E.O.  12866. 

Dated:  August  30,  1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-21815  Filed  S-31-94:  9:16  ami 
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Proposed  Rules 


Federal  Register 

Vol.  59,  No.  171 

Tuesday,  September  6,  1994 


This  sectkxi  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puttie  of  the  proposed 
issuance  of  aites  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart2 

Reexamination  of  the  NRC 
Enforcement  Policy;  Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Policy  statement;  Request  for 

public  comment. 

SUMMARY:  This  docimient  corrects  the 
document  appearing  in  the  Federal 
Register  of  August  23, 1994  (59  FR 
43298),  that  announced  the  Nuclear 
Regulatory  Commission's  intent  to 
reexamine  its  enforcement  program  and 
requested  public  comment  on  whether 
the  scope,  purpose,  procedures,  and 
methods  of  its  enforcement  program  are 
appropriate,  and  how  they  may  be 
improved. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  EHrector,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
(301)  504-2741. 

■    On  page  43298,  in  the  first  column, 
the  ACTION  line  for  the  document  is 
corrected  to  read  as  set  forth  above. 

Dated  at  Rockville,  Maryland  this  31st  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar, 

Acting  Chief,  Rules  fleview  and  Directives 
Branch. 

[FR  Doc.  94-21860  Filed  9-2-94;  8:45  am] 
BILUNG  CODE  7S90-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14 CFR  Parti 

pocket  No.  27836] 
Use  of  Public  Aircraft 

agency:  Federal  Aviation 
Administration,  DOT. 


JMI 


ACTION:  Interpretation;  extension  of 
comment  period. 

SUMMARY:  On  August  1.  1994,  the 
Federal  Aviation  Administration 
published  a  notice  of  its  intent  to 
reconsider  the  definition  and  legal 
interpretation  of  the  term  "commercial 
purposes"  as  used  in  the  definition  of 
"public  aircraft"  (59  FR  39192).  After 
receiving  a  niunber  of  requests  fi"om 
interested  parties,  the  agency  is 
extending  the  comment  period  on  that 
notice  to  September  30, 1994. 
DATES:  Conmients  must  be  received  on 
or  before  September  30, 1994. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed  in  duplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-200),  Docket  No.  27836, 
800  Independence  Ave.,  SW., 
Washington,  EXZ  20591.  Comments  may 
be  inspected  at  the  above  address  in 
Room  915G  weekdays  between  8:30  a.m. 
and  5:00  p.m.,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Walsh,  AGC-100,  Office  of  the  Chief 
Counsel,  Federal  Aviation 
Administration,  701  Pennsylvania  Ave., 
NW..  Suite  925,  Washington,  DC  20004; 
telephone  (202)  376-6406. 
SUPPLEMENTARY  INFORMATION:  On  August 
1, 1994,  the  Federal  Aviation 
Administration  published  a  notice  of  its 
intent  to  reconsider  the  definition  and 
legal  interpretation  of  the  term 
"commercial  purposes"  as  used  in  the 
definition  of  "public  aircraft"  (59  FR 
39192).  The  FAA  has  received 
numerous  telephonic  and  written 
requests  for  an  extension  of  the 
comment  period.  The  Washington  State 
Department  of  Natural  Resources,  the 
National  Air  Carrier  Association,  and 
the  Helicopter  Association 
International,  request  that  the  comment 
period  be  extended  until  September  15. 
The  Department  of  the  Interior, 
Department  of  Justice,  General  Services 
Administration,  and  the  National 
Association  of  Police  Chiefs  request  an 
extension  until  October  31.  The 
National  Association  of  State  Foresters 
requests  a  30-day  extension  because  of 
the  difficulty  of  communicating  with  all 
its  members  during  this  particular 
period  of  time  when  there  are  a  number 
■  of  serious  forest  wildfires  in  the  West. 
The  FAA  has  determined  that  the 
closing  date  for  comments  should  be 
"extended  to  September  30,  1994,  to 


accommodate  these  requests.  Those 
requesting  a  longer  extension  have  not 
advanced  compelling  reasons  why  they 
cannot  have  their  conunents  completed 
by  September  30. 

The  August  1  notice  indicated  that  the 
reconsideration  process  should  be 
completed  within  90  days,  i.e.,  by  the 
target  date  of  November  1, 1994.  The 
FAA  remains  committed  to  an  early 
resolution  of  the  matter  and  expects  that 
the  reconsideration  process  will  be 
completed  by  December  1, 1994. 

Interested  persons  are  invited  to 
submit  any  argiunents,  views,  or 
information  they  consider  relevant.  All 
material  received  by  September  30  will 
be  considered  in  coming  to  a  final 
conclusion.  Later  received  material  may 
be  considered  as  time  allows.  All 
material  submitted  will  be  available  for 
review  and  copying  by  interested 
persons  in  the  FAA  Rules  Docket  No. 
27836  at  the  address  given  above. 

Issued  in  Washington,  D.C  on  August  31, 
1994. 

John  H.  Cassady, 

Deputy  Chief  Counsel. 

(FR  Doc.  94-21883  Filed  8-31-94;  2:27  pm] 

BILUNQ  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  93-NM-1 96-AO] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  certain 
Fokker  Model  F28  Mark  0100  series 
airplanes.  That  action  would  have 
required  re]placement  of  certain  main 
landing  gear  (MLG)  torque  link 
dampers.  Since  the  issuance  of  the 
NPRM,  the  Federal  Aviation 
Administration  (FAA)  has  received  new 
data  indicating  that  the  proposed 
actions  have  been  accomplished  on  all 
affected  airplanes;  therefore,  the 
previously  identified  imsafe  condition 
no  longer  exists.  Accordingly,  the 
proposed  rule  is  withdrawTi. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Ehilin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 


FAA,  Transport  Airplane  Directorate, 
1601  Land  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulatioris  (14  CFR  part  39)  to 
add  a  new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  was 
pubUshed  in  the  Federal  Register  on 
February  1. 1994  (59  FR  4607).  The 
proposed  rule  would  have  required 
replacement  of  suspect  main  landing 
gear  (MLG)  torque  link  dampers  with 
serviceable  dampers.  That  action  was 
prompted  by  a  report  that  certain  MLG 
torque  link  dampers  may  have  been 
assembled  with  incorrect  parts."  The 
proposed  actions  were  intended  to 
prevent  loss  of  the  damping 
characteristics  of  the  torque  link 
damper,  which  could  lead  to  the  loss  of 
the  MLG  wheel  assembly  of  the  aircraft 
during  takeoff  or  landing. 

Since  the  issuance  of  that  NPRM, 
Menasco,  the  manufacturer  of  the 
suspect  MLG  torque  link  damf>ers,  has 
provided  evidence  to  the  F¥^  that  the 
proposed  requirement  to  replace  susp)ect 
MLG  torque  link  dampers  has  been 
accomplished  on  all  affected  airplanes. 
(Evidence  was  provided  to  the  FAA  in 
Menasco's  focsimile,  dated  February  10, 
1994,  which  is  contained  in  the  Rules 
Docket.) 

Based  on  this  evidence,  the  FAA  has 
determined  that  the  previously 
identified  unsafe  condition  no  longer 
exists  with  regard  to  Fokker  Model  F28 
Mark  0100  series  airplanes. 
Accordingly,  the  proposed  rule  is 
hereby  withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  conunit  the  agency  to  any  course 
of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore,  is  not  covered  under 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FT?  11034. 
February  26. 1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  93-NM-196-AD, 
published  in  the  Federal  Roister  on 
February  1. 1994  (59  FR  4607).  is 
withdrawn. 


Issued  in  Renton,  Washington,  on  August 
30,  1994. 

Daireli  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-21834  Filed  9-2-94;  8:45  am) 
BU.UNO  CODE  4t10-t3-U 


14  CFR  Part  39 
[Docket  No.  94-ANE-Oe] 

Air\MOrthiness  Directives;  Turt>omeca 
Arriei  1  Series  Turt>oshaft  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Turbomeca 
Arriei  1  series  turboshaft  engines,  that 
currently  requires  repetitive  checks  for 
engine  rubbing  noise  during  gas 
generator  shutdown,  and  for  free 
rotation  of  the  gas  generator  by  rotating 
the  compressor  manuaUy  after  the  last 
flight  of  the  day.  This  action  would 
continue  to  require  these  checks,  but 
eliminates  the  reference  to  the 
Turbomeca  service  bulletin,  allows  the 
pilot  to  perform  all  the  checks  required 
in  this  proposed  rule,  clarifies  the 
inspection  interval  requirement  for 
daily  checks,  and  specifies  terminating 
action  for  the  repetitive  checks  required 
by  this  AD.  In  addition,  this  action 
would  allow  the  check  for  engine 
rubbing  noise  to  be  jierformed  during 
engine  motoring,  and  specifies  that  the 
engine  turbine  (T4)  temperature  must  be 
below  150  degrees  Centigrade  when 
performing  the  check  for  free  rotation. 
This  proposal  is  prompted  by  comments 
submitted  by  operators  of  the  affected 
engines  in  response  to  the  existing  AD 
and  the  availability  of  an  improved 
design  2nd  stage  nozzle  guide  vane.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  engine  failure 
due  to  rubbing  of  the  2nd  stage  turbine 
disk  on  the  2nd  stage  turbine  nozzle 
guide  vane,  which  could  result  in 
complete  engine  failure  and  damage  to 
the  aircraft. 

DATES:  Comments  must  be  received  by 
November  7,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
94-ANE-08,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.ni.  and  4:30 


p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Turbomeca,  64511  Bordes  Cedex  - 
France.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel;  12  New  England  Executive 
Park.  Burlington,  MA. 
FOR  FURTHER  INFORMATION  COIfTACT: 
Mark  Rumizen,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7137. 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATIOH: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,.will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviro.^mental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  vkith  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coinmenters  w  ishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
subm;*ti'd  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
stalf mfnt  is  made:  "Comments  to 
Docket  Number  94-ANE-08."  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FA.\.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-ANE-08,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  November  19,  1993.  the  Federal 
Aviation  Administration  (FAA)  issued 
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airworthiness  directive  (AD)  93-23-09, 
Amendment  39-8745  (58  FR  63061, 
November  30. 1993),  applicable  to 
Turbomeca  Arriel  1  series  turboshaft 
engines,  to  require  repetitive  checks  for 
engine  rubbing  noise  during  gas 
generator  shutdown,  and  for  free 
rotation  of  the  gas  generator  by  rotating 
the  compressor  manually  after  the  last 
flight  of  the  day.  That  action  was 
prompted  by  a  report  of  a  Turbomeca 
Arriel  IB  engine  failure,  which  resulted 
in  the  crash  of  an  Aerospatiale  AS350B 
helicopter.  That  condition,  if  not 
corrected,  could  result  in  engine  failure 
due  to  rubbing  of  the  2nd  stage  turbine 
disk  on  the  2nd  stage  turbine  nozzle 
guide  vane,  which  could  result  in 
complete  engine  failure  and  damage  to 
the  aircraft. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  a  significant  number 
of  comments  from  operators  of  the 
affected  engines  indicating  that  the 
performance  of  the  checks  required  by 
this  AD  are  within  the  capabihties  of  the 
pilot.  The  FAA  has  also  determined  that 
instructions  contained  in  the  AD  are 
adequate  for  performance  of  required 
actions,  and  the  Turbomeca  Service 
Bulletin  (SB)  No.  72  292  0181  need  not 
be  incorporated  by  reference.  Other 
comments  indicated  that  the  interval 
specified  in  the  existing  AD,  "after  the 
last  flight  of  the  day,"  is  not  consistent 
vdth  operating  and  maintenance 
schedules  for  operators  who  typically 
operate  "around  the  clock"  on  a  24 
hours  per  day  basis,  such  as  medevac  or 
police  operators.  In  response  to  these 
comments,  a  "daily"  interval  has  been 
specified  for  this  check. 

In  addition,  operators  reported 
difficulty  in  hstening  for  rubbing  noises 
during  engine  shutdown,  and  that  this 
check  could  be  accomplished  during 
engine  motoring.  The  FAA  has  also 
determined  that  the  check  for  free 
rotation  must  be  accomplished  on  a  cold 
engine  due  to  the  variation  of  rotating 
component  clearances  with  engine 
temperature.  Finally,  the  manufacturer 
has  completed  testing  and  analysis,  and 
has  accimiulated  sufficient  field 
experience  to  substantiate  the  design  of 
the  improved  2nd  stage  nozzle  guide 
vane.  This  AD  would  require 
installation  of  modification  TU  202, 
which  incorporates  an  improved  2nd 
stage  nozzle  guide  vane  manufactured 
from  a  new  material  that  is  more 
resistant  to  fatigue  cracking,  at  the  next 
engine  overhaul  after  the  effective  date 
of  this  AD,  but  not  later  than  December 
31, 1999,  as  terminating  action  for  the 
repetitive  checks.  This  calendar  end- 
date  is  based  upon  parts  availability. 

Turbomeca  has  issued  SB  No.  292  72 
0150,  dated  April  10. 1992,  that 


specifies  installing  an  improved  design 
2nd  stage  nozzle  guide  vane. 

This  engine  model  is  manufactured  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  in  effect  at  the 
time  of  type  certification.  The  Direction 
Generale  de  L'Aviation  Civile  (DGAC), 
which  is  the  airworthiness  authority  for 
France,  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  93-23-09  to  continue  to 
require  repetitive  checks  for  engine 
rubbing  noise  during  gas  generator 
shutdowrn,  and  for  free  rotation  of  the 
gas  generator  by  rotating  the  compressor 
manually  at  a  daily  interval  until 
installation  of  the  improved  2nd  stage 
nozzle  guide  vane. 

This  proposed  AD  would  allow  pilots 
to  perform  all  the  required  checks.  This 
action  does  not  require  special  training 
beyond  that  already  incurred  by  pilots 
of  the  aircraft  having  affected  engines, 
or  the  use  of  tools  or  special  measuring 
equipment,  or  reference  to  technical 
data.  Accordingly,  the  FAA  has 
determined  that  pilots  may  perform  all 
the  checks  required  by  this  proposed 
rule  as  an  exception  to  §  43.3  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.3)  regarding  the  performance  of 
maintenance. 

The  FAA  estimates  that  160  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  0.2 
work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $8,000  per  engine.  Based 
on  an  assumed  utilization  rate  and  an 
assumed  modification  rate,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  over  the  five  year  compliance 
period  is  estimated  to  be  $3,101,600. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  vdll  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrate?,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8745  (58  FR 
63061.  November  30, 1993)  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Tuibomeca:  Docket  No.  94-ANE-08. 
Supersedes  AD  93-23-09,  Amendment  39- 
8745. 

Applicability:  Turbomeca  Arriel  turboshaft 
engines  Models  IB  that  do  have  modification 
TU  76  but  do  not  have  modification  TU  197 
or  TU  202;  Arriel  Models  ID  and  IDl  that 
do  not  have  modification  TU  197  or  TU  202; 
Arriel  Models  lA,  lAl,  1A2  that  have  had 
modification  TU  76  but  do  not  have 
modification  TU  197  or  TU  202;  and  Arriel 
Models  IC.  ICI.  and  1C2  that  do  not  have 
TU  197  or  TU  202.  These  engines  are 
installed  on  but  not  limited  to  Aerospatiale 
Models  AS350B,  SA365,  and  AS565 
helicopters. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  failure  due  to  rubbing  of 
the  2nd  stage  turbine  disk  on  the  2nd  stage 
turbine  nozzle  guide  vane,  which  could 
result  in  engine  failure  and  damage  to  the 
aircraft,  accomplish  the  following: 


JMI 


(a)  For  Turbomeca  Arriel  turboshaft 
engines  Models  IB  that  have  modification 
TU  76  but  do  not  have  modification  TU  197 
or  TU  202:  and  Arriel  Models  ID  and  IDI 
that  do  not  have  modification  TU  197  or  TU 
202;  accomplish  the  following: 

(1)  Perform  a  daily  check  for  unusual 
engine  rubbing  noises  during  gas  generator 
shutdown  or  as  engine  gas  generator  speed 
decreases  after  completion  of  engine 
motoring. 

(2)  Perform  a  daily  check  for  free  rotation 
of  the  gas  generator,  when  T4  temperature  is 
below  150  degrees  Centigrade,  by  rotating  the 
compressor  manually. 

(3)  While  checking  for  free  rotation  of  the 
gas  generator,  jjerform  a  check  for  engine 
rubbing  noise. 

(b)  For  Turbomeca  Arriel  turboshaft 
engines  Models  lA,  lAl,  1A2  that  have 
modification  TU  76  but  do  not  have 
modification  TU  197  or  TU  202;  and  Arriel     " 
Models  IC,  ICI.  and  1C2  that  do  not  have 
modification  TU  197  or  TU  202;  accomplish 
the  following: 

(1)  Within  50  hours  time  in  ser\'ice  (T-IS) 
after  the  effective  date  of  this  AD,  perform  a 
check  for  unusual  engine  rubbing  noise 
during  gas  generator  shutdown  or  within  5 
seconds  after  engine  motoring. 

(2)  Thereafter,  at  intervals  not  to  exceed  50 
hours  TIS  since  the  last  check,  perform  a 
check  for  unusual  engine  rubbing  noise 
during  gas  generator  shutdown  or  within  5 
seconds  after  engine  motoring. 

(3)  Perform  a  daily  checkfor  free  rotation 
of  the  gas  generator  when  T4  temperature  is 
below  150  degrees  C,  by  rotating  the 
compressor  manually. 

(4)  While  checking  for  free  rotation  of  the 
gas  generator,  perform  a  check  for  engine 
rubbing  noise. 

(c)  If  any  engine  rubbing  noise  is  detected 
during  the  checks  required  by  paragraphs  (a) 
and  (b)  of  this  AD,  prior  to  further  flight 
replace  gas  generator  module  M03  with  a 
serviceable  module. 

(d)  Install  the  improved  2nd  stage  nozzle 
guide  vane,  modification  TU  202,  at  the  next 
engine  overhaul  after  the  effecUve  dale  of  this 
AD,  but  not  later  than  December  31, 1999,  in 
accordance  with  Turbomeca  Service  Bulletin 
292  72  0150,  dated  April  10,  1992. 
Installation  of  this  hardware  constitutes 
terminating  action  to  the  checks  required  by 
this  AD. 

(e)  The  checks  required  by  paragraphs  (a) 
and  (b)  of  this  AD  may  be  performed  by  the 
pilot  holding  at  least  a  private  pilot 
certificate  as  an  exception  to  the 
requirements  of  part  43  of  the  Federal 
Aviation  Regulations  (14  CFR  part  43).  The 
checks  must  be  recorded  in  accordance  with 
Sections  43.9  and  91.417(a)(2)(v)  of  the 
Federal  Aviation  Regulations  (14  CFR  43.9 
and  14  CFR  91.417(a)(2)(v)),  and  the  records 
must  be  maintained  as  required  by  the 
applicable  Federal  Aviation  Regulation. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 


Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  niay  be  obtained  from  the  Engine 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
August  24, 1994. 
lay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  94-21869  Filed .*-2-94;  8:45  am) 

BILUNG  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  94-SW-03-AD] 

Airworthiness  Directives;  Terra 
Corporation  TRT  250  Series 
Transponder 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Federal  Aviation 
Administration  is  giving  public  notice 
that  it  is  extending  the  public  comment 
period  for  the  notice  of  proposed 
rulemaking  (NPRM)  for  the  Terra 
Corporation  TRT  250  series 
transponder.  Docket  No.  94-SVV-03- 
AD,  to  November  7, 1994  to  allow 
adequate  time  for  submission  of 
comments. 

DATES:  Written  comments  on  the  NPRM 
must  be  received  by  November  7, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  93-SW-03-AD,  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth, 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  R.  Hash,  Aerospace  Engineer, 
Airplane  Certification  Office,  FAA, 
Rotorcraft  Directorate,  2601  Meacham 
Boulevard.  Fort  Worth.  Texas  76137, 
telephone  (817)  222-5134,  fax  (817) 
222-5959. 

SUPPLEMENTARY  INFORMATION:  A 
document  proposing  the  adoption  of  a 
new  airworthiness  directive  (AD), 
applicable  to  the  Terra  Corporation  TRT 
250  series  transponder  (transponder), 
was  published  in  the  Federal  Register 
on  May  26, 1994  r59  FR  27249).  The 
FAA  has  determined  that  the  comment 


period  did  not  allow  adequate  time  for 
submission  of  comments.  This 
document  extends  the  period  for 
submittal  of  public  comments  to 
November  7,  1994.  Since  no  other 
portion  of  the  proposal  or  regulatory 
information  has  been  changed,  the 
proposed  rule  is  not  being  republished. 

(Authority:  49  U.S.C  App.  1354(a),  1421  and 
1423;  49  U.S.C.  106(g);  and  14  CFR  11.89) 

Issued  in  Fort  Worth,  Texas,  on  August  29. 
1994. 

lanes  D.  Erickson, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  94-21905  Filed  9-2-94;  6:45  ami 

BtLUNQ  CODE  491&-1VP 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  103 
RIN  151&-AB58 

Disclosure  or  Production  of  Customs 
Information  Pursuant  to  Legal  Process 

AGENCY:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
clarify  the  procedures  to  be  followed 
when  subpoenas  or  other  demands  of 
courts  and  other  authorities,  except 
Congress,  are  issued  to  compel  the 
disclosure  or  production  of  Customs 
information,  i.e.,  documents, 
information,  or  employee  testimony,  for 
use  in  federal,  state,  local,  and  foreign 
proceedings.  The  proposed  procedures 
will  be  applicable  to  current  and  former 
Customs  employees  and  to  litigants  who 
seek  to  compel  Customs  employees  to 
disclose  or  produce  Customs 
information.  Specifically,  the 
amendments  seek  to  centralize  in  the 
Office  of  Chief  Counsel  determinations 
concerning  the  disclosure  of  such 
information.  The  goal  of  this  proposal  is 
to  ensure  the  uniform  processing  of 
subpoenas  served  on  Customs 
employees  and  the  more  efficient  use  of 
Customs  personnel  resources  in 
responding  to  requests  in  a  timely 
manner.  The  amendments  also  propose 
to  restructiu^  the  general  organizational 
scheme  of  part  103  of  the  Customs 
Regulations  to  clarify  their  application. 

DATES:  Comments  must  be  received  on 
or  before  November  7, 1994. 
ADDRESSES:  Written  comments 
(preferably  in  triphcate)  may  be 
addressed  tothe  Regulations  Branch. 
Office  of  Regulations  and  Rulings.  US 
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Custonos  Service,  Franklin  Court,  1301 
Constitution  Avenue,  N\V..  Washington. 
n.C.  20229.  Comments  submitted  may 
be  inspected  at  the  Regulations  Branch. 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1099 
14th  St..  NW,  Suite  4000.  Washington. 

D.a 

FOR  FURTHER  INFORMATION  CONTACT: 

Senoria  Clarke,  Office  of  the  Chief 
Counsel  (202)  927-6900. 
SUPPLEMENTARY  INFORMATION: 

Background 

Customs  enforces  some  600  laws  for 
60  agencies  while  facihtating  the  flow  of 
merchandise  in  international  commerce. 
In  addition  to  maintaining  records 
relevant  to  its  enforcement  functions. 
Customs  also  maintains  information  that 
has  a  bearing  on  other  law  enforcement 
provisions.  Many  of  the  records 
Customs  maintains  contain  confidential 
business  information  subject  to  the 
Trade  Secrets  Act.  18  U.S.C.  1905. 
which  prohibits  the  unauthorized 
disciosiu«  of  such  information  by  an 
officer  or  employee  of  the  United  States. 

Regulations  pertaining  to  Customs 
release  of  information,  i.e.,  documents, 
information,  or  employee  testimony, 
subpoenaed  for  use  in  judicial 
proceedings  are  found  at  §  103.17  of  the 
Customs  Regulations  (19  CFR  103.17). 
But  while  §  103.17  provides  some 
procedures  regarding  the  disclosure  of 
information,  e.g.,  the  testimony  of 
employees,  and  the  production  of 
documents  pursuemt  to  a  subpoena 
duces  tecum  in  cases  both  where  the 
agency  is  and  is  not  a  party  to  a  legal 
proceeding,  it  does  not  adequately 
describe  the  procedures  for  determining 
whether  and  how  the  information 
should  be  released  in  response  to  such 
demands. 

In  1992,  Customs  information  was 
subpoenaed  in  connection  with  at  least 
440  cases.  In  1993.  the  nimiber  of  cases 
increased  to  approximately  550.  These 
demands  for  Customs  information 
necessarily  draw  personnel  and  other 
resources  away  from  the  agency's 
mission  to  administer  the  customs  and 
related  laws  concerning  the  importation 
of  merchandise.  As  litigants 
increasingly  subpoena  information  in 
the  possession,  custody  or  control  of 
Customs,  the  need  to  provide  clear 
procediu-es  both  to  Customs  personnel 
and  to  litigants  is  urgent.  Clarification  of 
the  procedures  would  allow  Customs  to 
manage  more  effectively  the  just, 
speedy,  and  inexpensive  determination 
of  such  demands  while  ensuring 
Customs  has  adequate  time  to  properly 
c  onsider  whether  the  information 
sought  should  be  made  available. 


Accordingly,  Customs  proposes  to 
restructure  the  organizational  scheme  of 
part  103  of  the  regulations  in  general,  to 
clarify  their  application,  and  to  amend 
the  provisions  of  §  103.17  in  particular, 
to  set  forth  procedures  applicable  to 
demands  for  the  disclosure  and 
production  of  Customs-maintained 
information.  In  proposing  to  revise 
§  103.17.  we  have  considered  other 
federal  agencies'  positions  in  this 
regard,  particularly  those  of  the 
Department  of  Justice  (28  CFR  Part  16, 
subpart  B).  bearing  in  mind  the  unique 
mission  of  the  Customs  Service  as  the 
principal  border  enforcement  agency  of 
the  United  States.  Furthermore,  the 
Federal  Rules  of  Civil  Procedure,  28 
U.S.C.  App.,  were  relied  upon 
concerning  the  appropriate  burden 
Utigants  must  bear  when  they  subpoena 
information  from  the  Federal 
government 

In  proposing  to  revise  the  provisions 
of  §  103.17,  a  balance  has  been  sought 
to  provide  clear  procedures  for  Customs 
employees  and  litigants  to  follow  when 
Customs  information  is  sought  in 
Federal,  State,  local,  and  foreign 
proceedings.  So  that  limited  government 
resources  will  not  be  inordinately  tied 
up  with  the  processing  of  subpoena 
demands,  the  proposed  regulations 
require  litigants  demanding  Customs- 
maintained  information  to  demonstrate 
that  the  information  sought  is  (a) 
relevant  and  material  to  the  action 
pending,  (b)  genuinely  necessary  to  the 
proceeding,  i.e.,  a  showing  of 
substantial  need  is  made,  and  (c) 
unavailable  from  other  sources.  In 
addition.  Customs  will  examine 
whether  the  scope  of  the  request  is 
reasonable.  Customs  is  also  proposing 
that  copies  of  the  siunmons  and 
complaint  be  attached  to  the  subpoena, 
and  that  the  information  sought  be 
described  with  particularity,  so  that  it 
can  be  located  quickly  aid  reviewed  for 
privilege,  confidentiality,  law 
enforcement  sensitivities,  and  other 
Customs  matters  that  impact  the 
decision  whether  to  withhold  or  release 
the  information. 

Section-by-Section  Analysis  and 
Discussion 

Section  103.0 

It  is  proposed  to  revise  the  scope 
section  to  state  that  the  e.xtent  of 
production/disclosure  of  requested 
Customs  information  depends,  to  some 
extent,  upon  whether  the  information  is 
requested  pursuant  to  statutes,  i.e.,  the 
Freedom  of  Information  Act.  as 
amended  (5  U.S.C.  552),  or  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a). 


or  demanded  on  other  legal  bases,  Le., 
pursuant  to  a  subpoena. 

Sections  103.1-103.13 

These  sections  are  grouped  under  a 
new  Subpart  A.  which  carries  the 
heading  "Production  of  documents/ 
disclosure  of  information  pursuant  to 
the  FOIA".  No  changes  to  these 
regulatory  provisions  are  proposed. 

Sections  103.14-103.16  and  section 
103.18 

These  sections  are  reordered  and 
redesignated  as  §§  103.31  through 
103.34  and  grouped  under  a  new 
Subpart  C,  which  carries  the  heading 
"Other  information  subject  to  restricted 
access".  Although  no  changes  to  these 
regulatory  provisions  are  proposed, 
because  redesignated  §  103.18  (§  103.33, 
see  below)  has  a  specific  statutory  basis 
(19  U.S.C.  1628).  this  authority  citation 
is  added  under  the  authority  section  for 
part  103. 

Section  103.17 

This  section  is  redesignated  and 
expanded  to  embrace  seven  sections 
(§§103.21-103.27).  all  grouped  under  a 
new  Subpart  B,  which  carries  the 
heading  "Production/ disclosure  in 
Federal.  State.  Local,  and  Foreign 
proceedings".  The  provisions  of  the 
proposed  new  sections  are  as  follows: 

New  §  103.21.  headed  "Purpose  and 
definitions,"  is  in  eight  paragraphs  ((a) 
through  (h)).  Paragraph  (a)  indicates 
both  the  types  of  information  covered 
and  the  circumstances  under  which  the 
regulations  apply.  Paragraphs  (b).  (c). 
and  (d)  define  the  terms  "Customs 
employee",  "Customs  documents",  and 
"originating  component",  respectively. 
Paragraphs  (e)  through  (g)  serve  to  limit 
the  scope  of  the  regulations,  by 
providing  that  they  are  not  intended  to 
impede  or  restrict  the  appropriate 
disclosure  of:  (1)  any  information  to 
federal,  state,  local,  or  foreign  law 
enforcement  or  regulatory  agencies 
(paragraph  e);  (2)  any  information  to 
certain  federal  attorneys  and  judges  in 
connection  with  Customs  cases  referred 
by  the  Department  of  the  Treasury  to  the 
Department  of  Justice  for  prosecution  or 
defense  (paragraph  (f)):  or,  (3)  any  non- 
Customs  infbrmation,  in  cases  where  a 
Customs  employee,  in  a  personal 
capacity,  is  either  a  party  or  witness  to 
a  proceeding  (paragraph  g).  Paragraph 
(h)  provides  that  these  regulations  do 
not  create  any  rights  or  benefits, 
substantive  or  procedural,  enforceable 
by  any  party  against  the  United  States. 

New  §  103.22,  headed  "Procedure  in 
the  event  of  a  demand  for  Customs 
information  in  any  federal,  state,  or 
local  civil  proceeding,"  is  in  eight 


paragraphs  ((a)  through  (h)).  Paragraph 

(a)  generally  prohibits  the  production  or 
disclosure  of  Customs  documents  or 
testimony  by  employees  in  Federal 
proceedings  or  State  or  local  civil 
proceedings,  absent  the  prior  ^proval 
of  the  Chief  Counsel's  Office.  Paragraph 

(b)  requires  Customs  employees  to 
report  a  demand  for  information  under 
these  regulations  to  the  Regional  or 
District  Counsel,  or  to  the  Office  of  the 
Chief  Counsel,  depending  on  the  " 
employee's  location,  and  then  await 
instructions.  Paragraph  (c)  requires  that 
parties  seeking  Customs  docuinentsor 
testimony  provide  an  affidavit  (or,  if  an 
affidavit  is  not  feasible,  a  statement)  to 
Customs  summarizing  the  information 
sought  and  its  relevance  to  the 
proceeding  in  question.  Paragraph  (c) 
also  restricts  disclosure  of  Customs 
information  to  the  scope  of  the  demand 
and  authorizes  Chief  Counsel  to  waive 
the  foregoing  requirements  for  cause 
shown.  Paragraph  (d)  requires  service  of 
the  affidavit  (or  statement)  at  least  five 
working  days  prior  to  the  scheduled 
date  of  the  requested  disclosure. 
Paragraph  (e)  provides  that  Chief 
Counsel  shall  immediately  upon  receipt 
of  the  affidavit  (or  statement)  advise  the 
official  in  charge  of  the  Office  or 
Division  of  the  employee  on  whom 
process  was  served.  Paragraph  (f)  sets 
forth  the  conditions  for  authorizing  the 
disclosure  of  Customs  information. 
Paragraph  (g)  provides  that  Chief    " 
Counsel  will  authorize  the  disclosure  of 
Customs  information,  after  any     i 
necessary  consultation  with  the 
originating  component  and  such  efforts 
to  limit  disclosure  as  are  in  accordance 
with  the  factors  specified  in  §  103.23. 

New  §  103.23,  headed  "Factors  in 
determining  whether  to  disclose 
information  pursuant  to  a  demand",  is 
in  two  paragraphs.  Paragraph  (a) 
requires  Chief  Counsel  to  consider  the 
applicable  rules  i)f  procedure  and 
substantive  law  of  privilege  in  deciding 
whether  to  make  disclosures.  The 
regulation  adopts  a  general  approach 
instead  of  detailing  a  list  of  specific 
considerations  because  the  application 
of  rules  of  procedure  and  the 
substantive  law  concerning  privilege 
may  vary  according  to  the  nature  of  the 
demand.  Paragraph  (b),  however, 
specifically  identifies  certain 
circumstances  in  which  disclosure  of 
Customs  information  will  not  be 
authorized.  These  circumstances,  in 
essence,  identify  several  areas  of 
privilege  or  legally  prohibited, 
restricted,  or  discretionary  disclosure 
that  are  most  relevant  to  Customs 
operations.  They  are  intended  to  be 
compatible  with  the  Freedom  of 


Information  Act,  5  U.S.C.  552(b),  the 
Privacy  Act,  5  U.S.C.  552a,  and  other 
treaties,  statutes,  and  applicable  rules  of 
procedure.  These  standards  are 
generally  consistent  and  parallel  with 
those  issued  under  analogous 
Department  of  Justice  regulations. 

New  §  103.24,  headed  "Procedure  in 
the  event  a  decision  concerning  a 
demand  is  not  made  prior  to  the  time  a 
response  to  the  demand  is  required", 
provides  that  when  a  response  is 
required  before  appropriate  subpoena 
instructions  have  been  received  from 
Chief  Coimsel.  the  U.S.  Attorney,  his/ 
her  assistant,  or  other  appropriate  legal 
representative,  shall  be  requested  to 
appear  with  the  employee  uponwhom 
demand  has  been  made.  Such  legal 
representative  shall  then  furnish  the 
court  with  a  copy  of  the  regulations  and 
request  a  stay  of  the  demand,  pending 
receipt  of  the  instructions.  This  section 
parallels  the  Department  of  Justice 
regulations. 

New  §  103.25,  headed  "Procedure  in 
the  event  of  an  adverse  ruling", 
provides  that  when  a  court  does  not 
grant  a  stay  as  requested  under  the 
preceding  section,  the  employee  shall 
respectfully  decline  to  comply  with  the 
demand.  This  section  again  parallels  the 
Department  of  Justice  regulations. 

New  §  103.26,  headed  "Procedure  in 
the  event  of  a  demand  for  Customs 
information  in  a  state  or  local  criminal 
proceeding",  provides  that  Customs 
Regional  Commissioners,  special  agents 
in  charge,  and  chiefs  of  field 
laboratories  may  authorize  e.mployees 
under  their  supervision  to  attend  trials 
and  administrative  hearings  in  state  or 
local  criminal  cases  to  produce  records 
and  testify  as  to  facts  in  their  knowledge 
in  their  official  capacities  on  behalf  of 
the  government.  However,  in  the  event 
that  a  defendant  requests  or  demands 
testimony,  document  production,  or 
information.  Chief  Counsel 
authorization  is  required  as  under  this 
subpart.  This  section  thus  clarifies 
circumstances  relating  to  requests  in 
state  and  local  proceedings  in  which 
Chief  Counsel  authorization  is 
necessary. 

.  New  §  103.27,  headed  "Procedure  in 
the  event  of  a  demand  for  Customs 
information  in  a  foreign  proceeding 
where  Customs  is  not  a  party",  is  in  five 
paragraphs  ((a)  through  (e)).  Paragraph 
(a)  requires  Chief  Counsel  authorization, 
as  described  in  paragraph  (b),  prior  to 
disclosure  of  documents  or  information, 
or  the  giving  of  testimony  in  response  to 
a  demand  or  request  in  a  foreign 
proceeding  in  which  Customs  is  not  a 
party.  Paragraph  (b)  requires  Customs 
employees  receiving  such  demands 
concerning  pre-clearance  activities,  if  in 


the  field,  to  notify  immediately  the 
Regional  or  District  Counsel  for  the 
region  or  district  having  jurisdiction 
over  the  pre-clearance  location.  In 
connection  with  all  other  demands,  thev 
are  to  hotify  immediately  the  Office  of 
the  Chief  Counsel.  The  employee  shall 
then  await  appropriate  subpoena 
instructions  firom  the  office  so  notified. 
This  paragraph  provides  procedural 
clarification  not  provided  in  the  current 
regulations.  Paragraph  (c)  requires  Chief 
Counsel  to  immediately  acknowledge 
receipt  of  a  demand  to  the  Customs 
official  in  charge  of  the  office  or 
division  of  Customs — collectively 
referred  to  as  the  "originating 
component"— rthat  employs  or 
employed  the  i>erson  concerned,  as  a 
measure  to  enhance  government 
efficiency  in  processing  such  demands. 
Paragraph  (d)  provides  for  the 
authorization  of  disclosure  where  the 
originating  component  has  no  objection 
and  where  disclosure  is  otherwise 
appropriate  within  the  terms  of 
§  103.23.  These  procedures  protect 
Customs  interests  while  facilitating 
international  cooperation  in  judicial 
proceedings.  Paragraph  (e)  additionally 
provides  that,  in  cases  where  the 
information  requested  is  related  to 
Customs  litigation  or  investigati^on. 
Chief  Counsel  will  seek  to  limit  the 
demands  through  negotiation. 

Comments 

Before  adopting  this  proposal  as  a 
final  nile,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
to  Customs.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4  of 
the  Treasury  Department  Regulations 
(31  CFR  1.4).  and  §  103.11(b)  of  thp 
Customs  Regulations  (19  CFR 
103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  U.S. 
Customs  Service,  Franklin  Court,  109^ 
14th  St..  NW.  Suite  4000.  Washington. 
DC. 

Inapplicability  of  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12866 

Although  this  doctunent  is  being 
issued  with  notice  for  public  comment, 
it  is  exempt  from  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
because  it  relates  to  agency  management 
and  organization.  Accordingly,  this 
document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This 
document  does  not  meet  the  criteria  for 
a  "significant  regulatory  action"  as 
specified  in  E.O.  12866. 
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List  of  Sobiects  in  19  CFR  Part  103 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Courts.  Exports,  Freedom 
of  Information.  Imports.  Law 
enforcement.  Privacy,  Reporting  and 
recordkeeping  requirements. 
Subpoenas. 

Proposed  Amendment  to  the 
Regulations 

For  the  reasons  set  forth  above,  it  is 
proposed  to  amend  part  103.  Customs 
Regulations  (19  CFR  part  103).  as  set 
forth  below: 

1.  The  table  of  contents  of  part  103  is 
revised  to  read  as  set  forth  below  to 
reflect  the  amendments  that  follow: 

PART  103— AVAILABILTTY  OF 
INFORMATION 


Sec. 
103.0 


Scope. 


Subpart  A — Production  of  documents/ 
disclosure  of  information  pursuant  to 
theFOLA 

103.1  Public  reading  rooms. 

103.2  Information  available  to  the  public. 

103.3  Publicationof  information  lathe 
Federal  Register. 

103.4  Public  inspection  and  copying. 

103.5  Specific  requests  for  records. 

103.6  Grant  or  denial  of  initial  request. 

103.7  Administrative  appeal  of  Initial 
determination. 

103.8  Time  extensions. 

103.9  Judicial  review. 

103.10  Fees  for  services. 

103.11  Specific  Customs  Service  records 
subject  to  disclosure.  -.  ■■ 

103.12  Exemptions. 

103.13  Segregability  of  records. 

Subpart  B — Prodactioa/disclosure  in 
Federal,  State,  Local,  and  Foreign 
prtx:eedings 

103.21  Purpose  and  definitions. 

103.22  Procedure  in  the  event  of  a  demand 
for  Customs  information  in  any  federal, 
state,  or  local  proceeding. 

103.23  Factors  in  determining  whether  to 
disclose  information  pursuant  to  a 
demand. 

103.24  Procedure  in  the  event  a  decision 
concerning  a  demand  is  not  made  prior 
to  the  time  a  response  to  the  demand  is 
required. 

103.25  Procedure  in  the  event  of  an  adverse 
ruling. 

103.26  Procedure  in  the  event  of  a  demand 
for  Customs  inforroahon  in  a  state  or 
local  criminal  proceeding. 

103.27  Procedure  in  the  event  of  a  demand 
for  Customs  information  in  a  foreign 
proceeding  where  Customs  is  not  a  party. 


Subpart  C — Other  Information  Subject 
to  Restricted  Access 

103.31  Information  on  vessel  manifests  and 
summary  statistical  reports. 

103.32  Information  concerning  fines, 
penalties,  and  forfeitures  cases. 

103.33  Release  of  information  to  foreign 
agencies. 

103.34  Sanctions  for  improper  actions  by 
Customs  officers  or  employees. 

2.  The  general  authority  citation  for 
part  103  is  revised  and  specific 
authority  citations  for  §§  103.33  and 
103.34  are  added  to  read  as  follows: 

Authorit]r:  5  U.S.C.  301.  552.  552a:  19 
U.S.C  66. 1624:  31  U.S.C  9701. 

Section  103.33  also  issued  under  19  U.S.C 
1628; 

Section  103.34  also  issued  under  18  U.S.C 
1905. 

3.  Section  103.0  is  revised  to  read  as 
follows: 

§103.0    Scope. 

This  part  governs  the  production/ 
disclosure  of  agency-maintained 
documents/information  requested 
pursuant  to  various  disclosure  laws 
and/or  legal  processes.  Thus,  the  extent 
of  disclosure  of  requested  information 
may  be  dependent  on  whether  the 
request  is  pursuant  to  the  provisions  of 
the  Freedom  of  Information  Act  (FOLA). 
as  amended  (5  U.S.C.  552),  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a), 
and/or  under  other  statutory  or 
regulatory  authorities,  as  required  by 
administrative  and/or  legal  processes. 
The  regulations  for  this  part  contain  a 
discussion  of  applicable  fees  for  the 
search.  dupUcation.  review,  and  other 
tasks  associated  with  processing 
information  requests  pursuant  to  the 
FOIA,  and  also  provide  for  the  appeal  of 
agency  decisions  and  sanctions  for  the 
improper  withholding  and/or  the 
untimely  release  of  requested 
information.  As  information  obtained  by 
Customs  is  derived  from  a  myriad  of 
sources,  persons  seeking  information 
should  consult  with  the  Chief, 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings.  United  States 
Customs  Service,  Washington,  E)C 
20229,  or  the  appropriate  regional 
commissioner  of  Customs  or  the  public 
information  officer  for  the  region  (see 
locations  at  §  101.3)  before  invoking  the 
formal  procedures  set  forth  In  this  part. 
These  regulations  supplement  the 
regulations  of  the  E)epartment  of  the 
Treasury  regarding  public  access  to 
records,  which  are  found  at  31  CFR  part 
1.  and.  in  the  event  of  any  inconsistency 
between  these  regidations  and  those  of 
the  Department  of  the  Treasury,  the 
latter  shall  prevail.  For  purposes  of  this 
part,  the  Office  of  the  Chief  Counsel  is 


considered  a  part  of  the  United  States 
Customs  Service. 

4.  Sections  103.1  through  103.13  are 
designated  as  subpart  A  and  the  beading 
for  subpart  A  is  added  to  read  as 
follows: 

Subpart  A — Production  of  Documents/ 
Disclosure  of  Information  Under  the 
FOIA 

5.  Sections  103.14. 103.15, 103.16. 
and  103.18  are  redesignated  as 
§§103.31. 103.34, 103.32,  and  103.33. 
respectively,  and  designated  as  subpart 
C  and  a  new  heading  for  subpart  C  is 
added  to  read  as  follows: 

Sut)part  C— Other  Information  Subject 
to  Restricted  Access 

6.  Section  103.17  is  removed. 

7.  A  new  subpart  B,  consisting  of 
§§  103.21  through  103.27  is  added  to 
read  as  follows:  -  " 

Subpart  B — Production  or  Disclosure 
in  Federal,  State,  Local,  and  Foreign 
Proceedings 

§  1 03.21    Purpose  and  definitions. 

(a)  Demands  for  Customs  information 
subject  to  regulations.  This  subpart  sets 
forth  procedures  to  be  followed  with 
respect  to  the  production/disclosure  of 
any  dociunents  contained  in  Customs 
files,  any  information  relating  to 
material  contained  in  Customs  files,  any 
testimony  by  a  Customs  employee,  or 
any  information  acquired  by  any  person, 
as  part  of  that  person's  performance  of 
official  duties  as  a  Customs  employee  or 
because  of  that  person's  official  status 
(hereinafter,  collectively  referred  to  as    • 
"information"),  in  all  federal,  state, 
local,  and  foreign  proceedings  when  a 
subpoena,  notice  of  deposition  (either 
upon  oral  examination  or  written 
interrogatory),  order,  or  demand 
(hereinafter,  collectively  referred  to  as  a 
"demand")  of  a  court,  administrative 
agency,  or  other  authority  is  issued  for 
such  information. 

(b)  Customs  employee.  For  purposes 
of  this  subpart,  the  term  "Customs 
employee"  includes  all  present  and 
former  officers  and  employees  of  the 
United  States  Customs  Service. 

(c)  Customs  documents.  For  purposes 
of  this  subpart,  the  term  "Customs 
documents"  includes  any  document 
(including  copies  thereof),  no  matter 
what  media,  produced  by.  obtained  by, 
furnished  to.  or  coming  to  the 
knowledge  of,  any  Customs  employee 
while  acting  in  his/her  official  capacity, 
or  because  of  his/her  official  status,  with 
respect  to  the  administration  or 
enforcement  of  laws  administered  or 
enforced  by  the  Customs  Service. 


(d)  Originating  component.  For 
purposes  of  this  subpart,  the  term 
"originating  component"  references  the 
Customs  official  in  charge  of  the  office 
or  division  of  Customs  that  employs  or 
employed  the  person,  or  the  official's 
designee,  served  with  a  subpoena  or 
other  demand  for  Customs  information. 

(e)  Disclosure  to  government  law 
enforcement  or  regulatory  agencies. 
Nothing  in  the  subpart  is  intended  to 
impede  the  appropriate  disclosure -of 
information  by  Customs  to  federal,  state, 
local,  and  foreign  law  enforcement  or 
regulatory  agencies. 

(f)  Disclosure  to  federal  attorneys  and 
-the  Court  of  International  Trade. 

Nothing  in  this  subpart  is  intended  4o 
restrict  the  disclosure  of  Customs 
information  requested  by  the  Court  of 
International  Trade.  U.S.  Attorneys,  or 
attorneys  of  the  Department  of  Justice, 
for  use  in  cases  which  arise  under  the 
laws  administered  or  enforced  by.  or 
concerning,  the  Customs  Service  and 
which  are  referred  by  the  Department  of 
the  Treasury  to  the  Department  of 
Justice  for  prosecution  or  defense. 

(g)  Disclosure  of  non^ustoms 
information.  Nothing  in  the  subpart  is 
intended  to  impede  the  appropriate 
disclosure  of  non-Customs  information 
by  Customs  employees  in  any 
proceeding  in  which  they  are  a  party  or 
witness  solely  in  their  personal 
capacities. 

(h)  Failure  of  Customs  employee  to 
follow  procedures.  The  failure  of  any 
Customs  employee  to  follow  the 
procedures  specified  in  this  subpart 
neither  creates  nor  confers  any  rights, 
privileges,  or  benefits  on  any  person  or 
party. 

§103.22    Procedure  In  ttie  event  Of  a 
demand  for  Customs  information  in  any 
federal.  Mate,  or  local  civil  proceeding. 

(a)  General  prohibition  against 
disclosure.  In  any  federal,  state,  or  local 
civil  proceeding  in  which  the  Customs 
Service  is  not  a  party,  no  Customs 
employee  shall,  in  response  to  a 
demand,  furnish  Customs  documents  or 
testimony  as  to  any  material  contained 
in  Customs  files,  any  information 
relating  to  or  based  upon  material 
contained  in  Customs  files,  or  any 
information  or  material  acquired  as  part 
of  the  performance  of  that  person's 
official  duties  (or  because  of  that 
person's  official  status)  without  the 
prior  written  approval  of  the  Office  of 
Chief  Counsel,  as  described  in 
paragraph  (b)  of  this  section. 

(b)  Employee  notification  to  Counsel. 
Whenever  a  demand  for  information,  as 
described  in  (Mragraph  (a)  of  this 
section,  is  made  upon  a  Customs 
employee,  that  employee  shall 
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immediately  notify  the  Regional  or 
District  Counsel  for  the  region  or  district 
where  the  employee  is  located.  If  the 
employee  is  located  at  Headquarters  or 
outside  of  the  United  States,  the 
employee  shall  immediately  notify  the 
Office  of  the  Chief  Counsel.  The 
Customs  employee  shall  await 
instructions  from  the  Regional  Counsel. 
District  Counsel.  Chief  Counsel,  or  their 
designees  concerning  the  response  to 
the  demand. 

(c)  Requesting  party's  initial  burden. 
An  affidavit,  or.  if  that  is  not  feasible,  a 
statement  by  the  party  seeking  Customs 
information,  that  sets  forth  a  summary 
of  the  documents  or  testimony  sought 
and  its  relevance  to  the  proceeding, 
must  be  furnished  to  the  appropriate 
Office  of  the  Chief  Counsel,  as  provided 
in  paragraph  (b)  of  this  section.  Any 
disclosure  authorization  for  documents 
or  testimony  by  a  Customs  employee 
shall  be  limited  to  the  scope  of  the 
demand  as  summarized  in  such  affidavit 
or  statement.  The  Chief  Counsel  may. 
upon  request  and  for  good  cause  shown, 
waive  the  requirements  of  this 
paragraph. 

(d)  Required  processing  time.  A 
demand  for  Customs  documents  or 
testimony,  together  with  the  affidavit  or 
statement,  shall  be  served  at  least  five 
(5)  working  days  prior  to  the  scheduled 
date  of  production  or  disclosure,  to 
ensure  that  the  Chief  Coimsel  has 
adequate  time  to  consider  the  demand. 

(e)  Counsel  notification  to  originating 
component.  Upon  receipt  of  a  demand 
and  its  accompanying  affidaxit  or 
statement,  the  Chief  Counsel  shall 
immediately  advise  the  originating 
component. 

(f)  Conditions  for  authorization  of 
disclosure.  The  Chief  Counsel,  subject  to 
the  terms  of  paragraph  (h)  of  this 
section,  may  authorize  the  disclosure  of 
Customs  documents  or  the  appearance 
and  testimony  of  a  Customs  employee  if: 

(1)  The  demanded  documents  or 
testimony,  in  the  judgment  of  the  Chief 
Counsel,  are  appropriate  under  the 
factors  specified  in  §  103.23(a)  of  this 
subpart; and 

(2)  None  of  the  factors  specified  in 
§  103.23(b)  of  this  subpart  exist  with 
respect  to  the  demanded  documents  or 
testimony. 

(g)  Limitations  on  the  scope  of 
authorized  disclosure.  The  Chief 
Counsel  shall,  follovdng  any  necessary 
consultation  with  the  originating 
component,  authorize  the  disclosure  of 
Customs  information  by  a  Customs 
employee  without  further  authorization 
from  Customs  officials  whenever 
possible:  Provided,  that,  when  the 
information  demanded  relates  to  that 
collected,  assembled,  or  prei>ared  in 


connection  with  litigation  or  an 
investigation  supervised  by  a  Customs 
Office,  Chief  Counsel,  prior  to 
authorizing  such  disclosure,  seeks  to 
limit  the  demand  to  that  which  would 
be  consistent  with  the  factors  specified 
in  §  103.23  of  this  subpart.  The  Chief 
Counsel  shall  seek  to  limit  the  demand 
through  negotiation  with  appropriate 
authority. 

(h)  Disclosure  of  commercial 
information.  In  the  case  of  a  demand  for 
commercial  information  or  commercial 
documents  concerning  importations  or 
exportations.  the  Chief  Counsel  or  his/ 
her  designee  shall  obtain  the 
authorization  of  the  Assistant 
Commissioner  (Commercial  Operations) 
or  his/her  designee  prior  to  the  Chief 
Counsel  authorizing  the  production/ 
disclosure  of  such  documents/ 
information. 

§  103.23    Factors  In  determining  whether  to 
disclose  Inforntatlon  pursuant  to  a  demand. 

(a)  General  considerations.  In 
authorizing  disclosures  pursuant  to  a 
demand,  the  Chief  Counsel  shouH 
consider  the  following  factors; 

(1)  WTiether  the  requesting  party  has 
demonstrated  that  the  information 
requested  is — 

(i)  Relevant  and  material  to  the  actio" 
pending,  based  on  copies  of  the 
summons  and  complaint  that  are 
required  to  be  attached  to  the  subpoena 
duces  tecum  or  other  demand: 

(ii)  Genuinely  necessary  to  the 
proceeding,  i.e..  a  showing  of 
substantial  need  has  been  made; 

(iii)  Unavailable  from  other  sources; 
and, 

(iv)  Reasonable  in  its  scope,  i.e..  the 
documents,  information,  or  testimony 
sought  are  described  with  particularity. 

(2)  Whether  such  disclosure  is 
appropriate  under  the  rules  of 
procedure  governing  the  case  or  matter 
in  which  the  demand  arose;  and 

(3)  Whether  disclosure  or  testimony  is 
appropriate  under  the  relevant 
substantive  law  concerning  privilege. 

(b)  Circumstances  where  disclosure 
will  not  be  made.  Among  the  demands 
in  response  to  which  disclosuire  will  not 
be  authorized  by  the  Chief  Counsel  are 
those  demands  with  respect  to  which 
any  of  the  following  factors  exist: 

(1)  Chsclosure  would  violate  a  treaty, 
statute  (such  as  the  Privacy  Act.  5  U.S.C 
552a,  or  the  income  tax  laws.  26  U.S.C. 
6103  and  7213),  or  a  rule  of  procedure, 
such  as  the  grand  jury  secrecy  rule.  Fed. 
R.  Crim.  Proc.  rule  6(e)  (18  U.S.C.  App.); 

(2)  Disclosure  would  violate  a  specific 
regulation; 

(3)  Disclosure  would  reveal  classified 
or  confidential  information; 

(4)  Disclosure  would  reveal  a 
confidential  source  or  informant; 
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(5)  Disclosure  would  reveal 
investigatory  records  compiled  for  law 
enforcement  piuposes,  interfere  with 
enforcement  proceedings,  or  disclose 
investigative  techniques  and 
procedures; 

(6)  Disclosure  would  improperly 
reveal  trade  secrets  without  the  owner's 
consent; 

(7)  Disclosure  relates  to  documents 
which  were  produced  by  another  agency 
or  entity; 

(8)  Disclosure  would  unduly  interfere 
with  the  orderly  conduct  of  Customs 
business;  or 

(9)  Customs  has  no  interest,  records, 
or  other  official  information  regarding 
the  matter  in  which  disclosure  is 
sought. 

§  1 03.24    Procedure  in  ttie  event  a  decision 
concerning  a  demand  te  not  made  prior  to 
the  tinf>e  a  response  to  the  demand  is 
required. 

If  response  to  a  demand  is  required 
before  the  instructions  from  the  Chief 
Counsel  are  received,  the  U.S.  Attorney, 
his/her,assistant,  or  other  appropriate 
legal  representative  shall  be  requested  to 
appear  with  the  Customs  employee 
upon  whom  the  demand  has  been  made. 
The  U.S.  Attorney,  his/her  assistant,  or 
other  appropriate  legal  representative 
shall  furnish  the  court  or  other  authority 
with  a  copy  of  the  regulations  contained 
in  this  subpart,  inform  the  court  or  other 
authority  that  the  demand  has  been  or 
is  being,  as  the  case  may  be,  referred  for 
the  prompt  consideration  of  the  Chief 
Counsel,  and  shall  respectfully  request 
the  court  or  authority  to  stay  the 
demand  pending  receipt  of  the 
requested  instructions. 

§103.25    Procedure  in  the  event  of  an 
adverse  ruling. 

If  the  court  or  other  authority  declines 
to  stay  the  effect  of  the  demand  in 
response  to  a  request  made  in 
accordance  with  §  103.22  of  this  chapter 
pending  receipt  of  instructions,  or  if  the 
court  or  other  authcwity  rules  that  the 
demand  must  be  complied  with 
irrespective  of  instructions  rendered  in 
accordance  with  §§  103.22, 103.23, 
103.26.  and  103.27  of  this  subpart  not  to 
produce  the  documents  or  disclose  the 
information  sought,  the  Customs 
employee  upon  whom  the  demand  has 
been  made  shall,  pursuant  to  this 
subpart,  respectfully  decline  to  comply 
with  the  demand.  See,  United  States  ex 
rel.  Touhy  v.  Ragen.  340  U.S.  462 
(1951). 

§  103.26    Procedure  in  tt>e  event  of  a 
demand  for  Customs  information  in  a  state 
or  local  criminal  proceeding. 

Customs  Regional  Commissioners, 
special  agents  in  charge,  and  chiefs  of 


field  laboratories  may,  in  the  interest  of 
federal,  state,  and  local  law 
enforcement,  upon  receipt  of  demands 
of  state  or  local  authorities,  and  at  the 
expense  of  the  state,  authorize 
employees  under  their  supervision  to 
attend  trials  and  administrative  hearings 
on  behalf  of  the  government  in  any  state 
or  local  criminal  case,  to  produce 
records,  and  to  testify  as  to  facts  coming 
to  their  knowledge  in  their  official 
capacities.  However,  in  cases  where  a 
defendant  in  a  state  or  local  criminal 
case  demands  testimony  or  the 
production  of  customs  documents  or 
information,  authorization  from  the 
Chief  Counsel  or  his/her  designees  is 
required  as  imder  §  103.22  of  this 
subpart.  No  disclosure  of  information 
under  this  section  shall  be  made  if  any 
of  the  factors  Usted  in  §  103.23(b)  of  this 
subpart  are  present. 

§103.27    Procedure  in  the  event  of  a 
demand  for  Customs  information  in  a 
foreign  proceeding  where  Customs  is  not  a 
party. 

(a)  Required  prior  approval  for 
disclosure.  In  any  foreign  proceeding  in 
which  the  Customs  Service  is  not  a 
party,  no  Customs  employee  shall,  in 
response  to  a  demand,  furnish  Customs 
documents  or  testimony  as  to  any 
material  contained  in  Customs  files,  any 
information  relating  to  or  based  upon 
material  contained  in  Customs  files,  or 
any  information  or  material  acquired  as 
part  of  the  performance  of  that  person's 
official  duties  (or  because  of  that 
person's  official  status)  without  the 
prior  approval  of  the  Office  of  the  Chief 
Counsel,  as  described  in  paragraph  (b) 
of  this  section. 

(b)  Employee  notification  to  Counsel. 
Whenever  a  demand  in  a  foreign 
proceeding  is  made  upon  a  Customs 
employee  concerning  pre-clearance 
activities  within  the  territory  of  the 
foreign  country,  that  party  shall 
immediately  notify  the  Regional  or 
District  Counsel  for  the  region  or  district 
having  jurisdiction  over  the  pre-     - 
clearance  location.  All  other  demands  in 
a  foreign  proceeding  shall  be  reported 
by  Customs  employees  to  the  Office  of 
the  Chief  Counsel  at  Headquarters.  The 
party  shall  await  instructions  from 
either  the  Regional/District  Counsel  or 
the  Office  of  Chief  Counsel,  or  their 
designees,  concerning  the  appropriate 
response  to  the  demand. 

(c)  Counsel  notification  to  originating 
component.  Upon  receipt  of  a  demand, 
the  Chief  Counsel  shall  immediately 
acknowledge  its  receipt  to  the 
originating  component. 

(d)  Conditions  for  authorization  of 
disclosure.  The  Chief  Counsel,  subject  to 
the  terms  of  paragraph  (e)  of  this 


section,  may  authorize  the  disclosure  of 
Customs  documents  or  the  appearance 
and  testimony  of  a  Customs  employee  if: 

(1)  There  is  no  objection  after  inquiry 
of  the  originating  component; 

(2)  The  disclosure,  in  the  judgment  of 
the  Chief  Counsel,  is  appropriate  under 
the  factors  specified  in  §  103.23(a)  of 
this  subpart;  and 

(3)  The  disclosure,  in  the  judgment  of 
the  Chief  Counsel,  is  consistent  with  the 
factors  specified  in  §  103.23(b)  of  this 
subpart. 

(e)  Limitations  on  the  scope  of 
authorized  disclosure.  The  Chief 
Counsel  shall,  following  any  necessary 
consultation  with  the  originating 
component,  authorize  the  disclosure  of 
Customs  information  by  a  Customs 
employee  without  further  authorization 
from  Customs  officials  whenever 
possible:  Provided,  that,  when  the 
information  demanded  relates  to  that 
collected,  assembled,  or  prepared  in 
cormection  with  litigation  or  an 
investigation  supervised  by  a  Customs 
Office,  Chief  Counsel,  prior  to 
authorizing  such  disclosure,  seeks  to 
limit  the  demand  to  that  which  would 
be  consistent  with  the  factors  specifieH 
in  §  103.23  of  this  subpart.  The  Chief 
Counsel  shall  seek  to  limit  the  demand 
through  negotiation  with  appropriate 
authority. 
George  J.  Weise, 
Commissioner  of  Customs. 

Approved:  August  12,  1994. 
fohn  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  94-21774  Filed  9-2-94;  8i45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29CFR  Part  1926 

Steel  Erection  Negotiated  Rulemaking 
Advisory  Committee 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Notice  of  meetings  and  agendas. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA),  notice  is  hereby  given  of  the 
agenda  for  the  Steel  Erection  Negotiated 
Rulemaking  Advisory  Committee 
(SENRAC)  meeting  scheduled  for 
September  20-22, 1994  in  Washington, 
DC.  Notice  is  also  given  to  interested 
parties  that  may  be  affected  by  the 
agenda  to  attend  this  meeting.  Also, 
notice  is  given  of  the  location  and 
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agenda  for  two  additional  Committee 
meetings.  All  of  the  meetings  are  open 
to  the  public.  Information  on  room 
numbers  will  be  available  in  the  lobby 
of  the  designated  building.  A  schedule 
of  additional  meetings  will  be  provided 
in  a  future  notice. 

DATES:  (1)  Washington,  DC:  September 
20-22, 1994.  The  meeting  will  begin  at 
10:00  a.m.  on  September  20,  1994. 

(2)  St.  Louis;  November  8-10, 1994. 

(3)  Washington.  DC:  December  6-8, 
1994. 

ADDRESSES:  (1)  Washington.  DC:  Quality 
Hotel — Capitol  Hill,  415  New  Jersey 
Ave.  NW.,  Washington,  DC  20001,  (202) 
638-1616. 

(2)  St.  Louis:  Embassy  Suites,  901 
North  First  Street,  St.  Louis.  Missouri 
63102,  (800)  241-5151. 

(3)  Washington.-DC:  QuaUty  Hotel- 
Capitol  Hill,  415  New  Jersey  Ave.,  NW., 
Washington,  DC  20001,  (202)  638-1616. 
FOR  FURTHER  INFORMATJOM  CONTACT: 
Mr.  James  F.  Foster,  OSHA,  U.S. 
Department  of  Labor,  Office  of 
Information  and  Consumer  Affairs, 
Room  N-3647,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210;  telephone: 
(202)  219-8151. 

SUPPLEMENTARY  INFORMATION:  On  May 
11,  1994,  OSHA  announced  that  it  had 
established  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee  (SENRAC)  (59  FR  24389)  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA),  the  Negotiated 
Rulemaking  Act  of  1990  (NRA)  and 
section  7(b)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  to  resolve 
issues  associated  with  the  development 
of  a  Notice  of  Proposed  Rulemaking  on 
Steel  Erection.  Appointees  to  the 
Committee  include  representatives  from 
labor,  industry,  public  interests  and 
government  agencies. 

The  first  two  SENRAC  meetings  were 
held  in  Bethesda,  Maryland  on  June  14- 
16, 1994  and  in  Denver.  Colorado  on 
July  1 1-1 3 , 1 994 .  The  Comm  itlee 
established  workgroups  to  address 
issues  on  fall  protection,  allocation  of 
responsibility,  construction 
specifications,  and  scope  of  the 
standard.  Also,  the  Committee 
groundrules  were  formally  adopted.  At 
the  third  meeting,  held  in  Boston, 
Massachusetts  on  August  16-18, 1994, 
the  Committee  determined  that  the 
proper  allocation  of  responsibility  for 
safety  should  be  evaluated  for  all 
construction  activities,  not  just  for  steel 
erection,  and  that  any  Committee 
recommendation  to  OSHA  on  this  issue 
will  be  independent  of  its  consensus 
recommendations  for  subpart  R.  Also, 
the  Committee  addressed  the  scope  of 
subpart  R  to  determine  whether  it  will 


apply  to  erection  activities  other  than 
steel  buildings.  These  issues  will  be 
addressed  again  at  the  September  20-22 
meeting  in  Washington,  DC  and  the 
Committee  acknowledged  that  all 
affected  interests  should  actively 
participate  in  these  discussions. 

Agendas  for  the  meetings  are  as 
follows: 

Washington,  DC  (September  20-22): 
On  September  20th,  OSHA  will  make  a 
presentation  to  the  full  Committee 
regarding  the  economic  considerations 
involved  in  this  rulemaking  followed  by 
a  meeting  of  the  Fall  Protection 
workgroup.  The  September  21st  meeting 
will  begin  with  a  full  Committee 
discussion  of  the  scope  of  the  standard, 
addressing  whether  certain  erection 
activities  should  be  covered  (i.e.,  precast 
concrete,  towers  and  bridges).  A 
meeting  of  the  Allocation  of 
Responsibility  workgroup  will  follow 
This  workgroup  session  will  include 
discussions  with  representatives  of 
building  owTiers  and  general  contractors 
to  determine  the  proper  allocation  of 
safety  responsibility  among  all  parties 
involved  in  the  construction  process. 
The  afternoon  session  will  consist  of  a 
meeting  of  the  Construction 
Specifications  workgroup  and 
presentations  on  this  subject.  The 
Construction  Specifications  discussions 
will  continue  on  the  morning  of 
Septemlier  22nd  and  will  be  followed  by 
a  full  Committee  meeting. 

St.  Louis  (November  8-10):  To  be 
determined  at  the  September  20-22 
meeting  in  Washington. 

Washingtion.  DC  (December  6-8):  To 
be  determined  at  the  November  8-10 
meeting  in  St.  Louis. 

All  interested  parties  are  invited  to 
attend  both  the  workgroup  and  full 
Committee  meetings  at  the  times  and 
places  indicated  above.  No  advanced 
registration  is  required.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first'served  basis.  Individuals  with 
disabilities  wishing  to  attend  should 
contact  the  Facilitator  to  obtain 
appropriate  accommodations. 

During  the  meeting,  members  of  the 
general  public  may  request  permission 
to  informally  address  the  full  Committee 
and  workgroups. 

.    Minutes  of  liie  meetings  and  materials 
prepared  for  the  Conunittee  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office,  N-2625,  200 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20210;  Telephone  (202)  219-7894. 
Copies  of  these  materials  may  also  be 
obtained  by  sending  a  written  request  to 
the  Facilitator.  Also,  certain  materials 
including  meeting  minutes,  issues  for 
resolution  and  notices  can  be  obtained 
through  the  use  of  the  OSHARULE 


Forum  in  the  Department  of  Labor 
Electronic  Bulletin  Board  System  (Labor 
News).  The  Labor  News  can  be  accessed 
via  modem  at  (202)  219-4784.  Modem 
settings  should  be:  8  Data-Bit  Words,  1 
Stop  Bit,  Parity  =  None,  and  BAUD 
speeds  up  to  14,400. 

The  Facilitator,  Philip  J.  Harter.  can 
be  reached  at  Suil'e  404,  2301  M  Street, 
N.W.,  Washington,  DC  20037; 
Telephone  (202)  887-1033.  FAX  (202) 
833-1036. 

Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
pursuant  to  section  3  of  the  Negotiated 
Rulemaking  Act  of  1990, 104  Stat.  4969, 
Title  5  U.S.C.  561  et  seq.;  and  Section 
7(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970,  84  Stat.  1597,  Title 
29  U.S.C.  656. 

Signed  at  Wa.shington,  DC.  this  31st  day  of 
August  1994. 
Joseph  A.  Dear, 
Assistant  Secretary  of  Labor 
|FR  Doc.  94-21879  Filed  9-2-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Regulatory  Program 

agency:  Ofiice  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule,  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Kentucky 
regulatory  program  (hereinafter  the 
"Kentucky  program  ")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Kentucky  Administrative  Regulations 
(KAR)  pertaining  to  outcrop  barrier 
pillars  at  405  KAR  16:010  and  405  K.\R 
18:010.  The  amendment  is  intended  to 
provide  additional  safeguards,  and 
clarify  ambiguities. 
DATES:  Written  conmients  must  be 
received  by  4:00  p.m.,  (E.D.T.],  October 
6, 1994.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  October  3. 1994.  Requests  to 
speak  at  the  hccuing  must  be  received  by 
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4:00  p.m..  [E.D.T.J,  on  September  21, 
1994. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  William 
J.  Kovacic,  Director,  at  the  address  listed 
below. 

Any  disabled  individyal  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Copies  of  the  Kentucky  program,  the 
proposed  ai^endment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  dociunent  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Lexington  Field  Office. 

William  I-  Kovacic,  Director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503,  Telephone:  (606)  233-2896 
Department  of  Surface  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentucky  40601 .  Telephone:  (502) 
564-6940 
FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  J.  Kovacic,  Director.  Lexington 
Field  Office  Telephone:  (606)  233-2896. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  18, 1982,  Federal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  917.11,  917.13.  917.15, 
917.16.  and  917.17. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  August  1, 1994, 
(Administrative  Record  No.  KY-1305) 
Kentucky  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Kentucky  submitted  the 
proposed  amendment  at  its  ov^oi 
initiative.  The  provisions  of  the 
regulations  that  Kentucky  proposes  to 
amend  are  405  KAR  16:010  and  405 
KAR  18:010. 
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At  405  KAR  16:010,  Kentucky  is 
requiring  that  surface  mining  activities 
not  remove  coal  firom  outcrop  barrier 
pillars  left  by  undergroimd  mining, 
except  in  those  circumstances  where 
removal  would  have  certain  beneficial 
effects.  State  approval  is  required. 
Kentucky  may  approve  the  removal  if  it 
makes  certain  determinations  that  the 
removal  would:  (1)  Completely 
eliminate  existing  imderground 
workings,  thereby  eliminating  all 
adverse  conditions  that  might  result 
from  the  undergroimd  workings;  (2) 
eliminate  or  significantly  reduce  a  threat 
to  the  health  and  safety  of  the  public 
resulting  from  the  underground 
workings;  or  (3)  eliminate  or 
significantly  reduce  existing  or  potential 
adverse  impacts  of  the  underground 
workings  to  the  quantity  or  quality  of 
groimd  or  surface  water. 

At  405  KAR  18:010,  Kentucky  is 
requiring  that  where  the  coal  seam 
approaches  the  land  surface,  the 
underground  mine  must  leave  an 
uimiined  section  of  coal  to  create  an 
outcrop  barrier  pillar.  The  pillar  must  be 
of  sufficient  width  to  support  the 
overburden  and  prevent  failure  and 
sudden  release  of  water  due  to  water 
pressure  against  the  outcrop  barrier 
pillar.  The  State  may  determine  the 
width  of  the  outcrop  barrier  on  a  case- 
by-case  basis.  If  the  coal  dips  toward  the 
land  surface,  the  vndth  must  not  he  less 
than   the   width   given   by   the 
formula:  W  =  50  +  H,  where  W  is  the 
minimum  barrier  width  in  feet  and  H  is 
the  maximum  hydrostatic  head  in  feet 
that  can  build  up  on  the  outcrop  barrier 
pillar. 

IIL  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemajdng,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  them  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 


under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  [E.D.T]  on 
September  21, 1994.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  follov^ng  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  pubUc 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

rV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  fb)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h){10). 


decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507efseg.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  August  26,  1994. 
David  G.  Simpson,  ' 

Acting  Assistant  Director.  Eastern  Support 

Center. 

(FR  Doc.  94-21847  Filed  9r-2-94:  8:45  am) 
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40  CFR  Part  52 
IFL-45-1-5927b:48-1-6197b;  FRL-5055-6] 

Approval  and  Promulgation  of 
Implementation  Plans  Florida: 
Approval  of  Revisions  for  Human 
Crematory  and  Biological  Waste 
Incineration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Florida  for  the  purpose  of  revising 
biological  waste  and  crematory 
regulations.In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  re\ision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  October  6, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Joey  LeVasseur, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air. 
Pesticides  &  Toxics  Management* 
Division,  Region  FV  Environmental 
Protection  Agency,  345  Courtland 
Street.  NE.,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Envirorunental  Protection  Agency. 
401  M  Street,  SW..  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
30365. 

Air  Resources  Management  Division, 
Florida  Department  of  Environmental 


Protection,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road. 
Tallahassee,  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur,  Regulatory  Plapning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE.,  Atlanta,  Georgia 
30365,  The  telephone  number  is  404/ 
347-2864. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  July  27. 1994. 
Patrick  M.  Tobin. 
Acting  Regional  Administrator 
[FR  Doc.  94-21909  Filed  9-2-94;  8:45  am] 
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40  CFR  Part  52 
[TX-54-1-6942;  FRL-5065-6] 

Approval  and  Promulgation  of 
Implementation  Plan:  Texas  1990  Base 
Year  Ozone  Emissions  Inventories 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  EPA  today  proposes  full 
approval  of  the  1990  base  year  ozone 
emission  inventories  submitted  by 
Texas  for  the  purpose  of  bringing  about 
the  attainment  of  the  national  ambient 
air  quality  standard  (NAAQS)  for  ozone. 
The  inventories  were  submitted  by  the 
State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
nonattainment  area  ozone  State 
Implementation  Plan  (SIP)  for  the 
Houston/Galveston,  Beaumont/Port 
Arthur,  El  Paso,  and  Dallas/Fort  Worth 
areas  of  Texas. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  wTiting  by 
October  6^  1994.  Comments  should  be 
addressed  to  the  contact  indicated 
below. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
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A),  1445  Ross  Avenue,  suite  700. 
Dallas,  Texas  75202-2733. 
Texas  Natural  Resource  Conservation 
Commission.  Office  of  Air  Quality, 
Emissions  Inventory  Branch,  12124 
Park  35  Circle,  Austin.  Texas  78753. 
FOR  furtheh  mfomnation  contact: 
Herbert  R.  Sherrow,  jr..  Planning 
Section  (6T-AP),  Air  Programs  Branch, 
USEPA  Region  6, 1445  Ross  Avenue. 
Dallas.  Texas  75202-2733,  telephone 
(214) 665-7237. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  1990  Clean  Air 'Act 
Amendments  (CAAA),  States  have  the 
responsibility  to  inventory  emissions 
contributing  to  NAAQS  nonattainment, 
to  track  these  emissions  over  time,  and 
to  ensure  that  control  strategies  are 
being  implemented  that  reduce 
emissions  and  move  areas  towards 
attainment.  The  CAAA  require  ozone 
nonattainment  areas  designated  as 
moderate,  serious,  severe,  and  extreme 
to  submit  a  plan  within  three  years  of 
1990  to  reduce  volatile  organic 
compounds  (VOC)  emissions  by  15 
percent  within  six  years  after  1990.  The 
baseline  level  of  emissions,  from  which 
the  15  percent  reduction  is  calculated, 
is  determined  by  adjusting  the  base  year 
inventory  to  exclude  biogenic  emissions 
and  to  exclude  certain  emission 
reductions  not  creditable  towards  the  15 
percent.  The  1990  base  year  emissions 
inventory  is  the  primary  inventory  from 
which  the  periodic  inventory,  the 
Reasonable  Further  Progress  projection 
inventory,  and  the  modeling  inventory 
are  derived.  Further  information  on 
these  inventories  and  their  purpose  can 
be  foxmd  in  the  "Emission  Inventory 
Requirements  for  Ozone  State 
Implementation  Plans,"  U.S. 
Environmental  Protection  Agency. 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park, 
North  Carolina,  March  1991.  The  base 
year  inventory  plays  an  important  role 
in  modeling  demonstrations  for  areas 
classified  as  moderate  and  above 
outside  transport  regions. 

The  air  quality  planning  requirements 
for  marginal  to  extreme  ozone 
nonattainment  areas  are  set  out  in 
section  182(aHe)  of  title  i  of  the  CAAA. 
The  EPA  has  issued  a  General  Preamble 
describing  the  EPA's  preliminary  views 
on  how  tbe  EPA  intends  to  review  SIP 
revisions  submitted  under  title  I, 
including  requirements  for  the 
preparation  of  the  1990  Iwse  year 
inventory  (see  57  FR  13502;  April  16, 
1992,  and  57  FR  18070;  April  28,  1992). 
Becaxise  the  EPA  is  describing  its 
interpretations  here  only  in  broad  terms. 


the  reader  should  refer  to  the  General 
Preamble  (57  FR  18070,  Appendix  B, 
April  28, 1992)  for  a  more  detailed 
discussion  of  the  interpretations  of  title 
I  advanced  in  today's  proposal  and  the 
supporting  rationale.  In  today's 
rulemaking  action  on  tbe  Texas  ozone 
base  year  emissions  inventories,  tbe 
EPA  is  proposing  to  apply  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 
Thus,  the  EPA  will  consider  any 
comments  submitted  within  the 
comment  period  before  taking  final 
action  on  today's  proposal.  ' 

Those  States  containing  ozone     ,  - 
nonattainment  areas  classified  as 
marginal  to  extreme  are  required  under 
section  182(a)(fl  of  the  1990  CAAA  to 
submit  a  final,  comprehensive,  accurate, 
and  current  inventory  of  actual  ozone 
season,  weekday  emissions  from  all 
sources  by  November  15, 1992.  This 
inventory  is  for  calendar  year  1990  and 
is  denoted  as  the  base  year  inventory.  It 
includes  both  anthropogenic  and 
biogenic  sources  of  VOC,  nitrogen 
oxides  (NO,),  and  carbon  monoxide 
(CO).  The  inventory  is  to  address  actual 
VOC,  NO,,  and  CO  emissions  for  the 
area  during  a  peak  ozone  season,  which 
is  generally  comprised  of  the  summer 
months.  All  stationary  point  and  area 
sources,  as  well  as  highway  mobile 
sources  within  the  nonattainment  area, 
are  to  be  included  in  the  compilation. 
Available  guidance  for  preparing 
emission  inventories  is  provided  in  the 
General  Preamble  (57  FR  13498,  April 
16. 1992). 

Emission  inventories  are  first 
reviewed  under  the  completeness 
criteria  established  under  section 
110(k)(l)  of  the  CAAA  (56  FR  42216, 
August  26. 1991).  According  to  section 
110(k)(l)(C).  if  a  submittal  does  not 
meet  the  completeness  criteria,  "the 
State  shall  be  treated  as  not  having 
made  the  submissicm."  Under  sections 
179(a)(1)  and  110(c)(ll,  a  finding  by  the 
EPA  that  a  submittal  is  incomplete  is 
one  of  the  actions  that  initiates  the 
sanctions  and  Federal  bnpl«nentation 
Plan  processes  (see  David  Mobley 
memorandum,  November  12,  1992).' 

-Analysis  of  State  Submission 

1 .  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  emission  inventory 
submissions  to  theEP.^.  Section 
1 10(a)(2)  of  the  Act  provides  that  each 


emission  inventory  submitted  by  a  State 
must  be  adopted  after  reasonable  notice 
and  public  bearing.'  Final  approval  of 
the  inventory  will  not  occur  until  the 
State  revises  the  inventory  to  address 
public  comments.  Changes  to  tbe 
inventory  that  impact  tl^  15  percent 
reduction  calculaticm  and  require  a 
revised  control  strategy  will  constitute  a 
SIP  revision.  The  EPA  created  a  "de 
minimis."  exception  to  the  public 
hearing  requirement  for  minor  changes. 
The  EPA  defines  "de  minimis"  for  such 
purposes  to  be  those  in  which  tbe  15 
percent  reduction  calculation  and  the 
associated  control  strategy  or  the 
maintenance  plan  showing  do  not 
change.  States  will  aggregate  all  such 
"de  minimis"  changes  together  when 
making  the  determination  as  to  whether 
the  change  constitutes  a  SIP  revision. 
The  State  will  need  to  make  the  change 
through  a  formal  SIP  revision  process, 
in  conjunction  with  the  change  to  the 
control  measure  or  other  SIP  programs.^ 
Section  110(a)(2)  of  the  Act  similarly 
provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  State  of  Texas  submitted  the  1990 
base  year  inventories  for  Houston/ 
Galveston  (HGA),  Beaumont/Port  Arthiu' 
(BPA),  El  Paso  (ELP),  and  Dallas/Fort 
Worth  (DFW)  on  November  17. 1992,  as 
a  SIP  revision  by  cover  letter  from  the 
Governor.  The  inventories  were 
reviewed  by  the  EPA  to  determine 
completeness  shortly  after  their 
submittal,  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
part  51,  appendix  V  (1991),  as  amended 
by  57  FR  42216  (August  26. 1991).  The 
submittal  was  found  to  be  complete,  and 
a  letter  dated  January  15, 1993,  was 
forwarded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process. 

The  State  of  Texas  subsequently  held 
public  hearings  to  entertain  fHibbc 
comment  on  the  1990  base  year 
emission  inventories.  The  hearing  for 
the  HGA  area  was  held  on  August  5, 
1993.  in  Houston.  Texas.  The  hearing 
for  the  BPA  area  was  held  on  August  6, 
1993.  in  Beaumont,  Texas.  The  hearing 
for  the  EIP  area  was  held  on  August  4, 


■  Memorandum  from  J.  Dbvid  Mobiey.  Chief, 
Emission  Inventory  Branch,  to  Air  Branch  Chiefs. 
Region  l-X,  "Guidance  on  Suies'  Failure  to  Submit 
Ozone  and  CO  SIP  Inventories,"  November  12, 
1992. 


2  Also  Section  172(c)(7)of  the  Act  raquifes  thai 
plan  provisions  for  nonattairunukt  ana*  neet  the 
applicable  provisions  of  section  110ta)(2). 

'  Memorandum  from  |ohn  Calcagni.  Director.  Air 
Quality  Management  Division,  and  William  C. 
Laxton.  Director,  Technical  Support  Division,  to 
Regional  Air  Division  Director,  Region  l-X. 
"Public  Hearing  Requirements  for  iseo  Base-Year 
Emission  Inventories  for  Ozone  and  Carbon 
Monoxide  Nonattainment  Areas,"  September  29. 
1992. 


1993,  in  El  Paso,  Texas;  and  the  bearing 
for  the  DFW  area  was  held  on  August  7, 
1993,  in  Arlington,  Texas.  The  State 
provided  evidence  to  EPA  Region  6  that 
the  public  hearings  were  held  and  that 
the  State  responded  to  comments.  The 
inventories  were  approved  by  the  Texas 
Air  Control  Board  (TACB)  on  November 
10,  1993. 

On  September  1, 1993,  the  TACB 
merged  with  the  Texas  Water 
Commission  to  form  the  Texas  Natural 
Resource  Conservation  (TNRCC).  and  is 
now  called  the  Office  of  Air  QuaUty 
within  the  TNRCC.  The  merger  did  not 
abrogate,  void,  or  rescind  any  rules, 
regulations,  orders,  permits,  or  any 
other  action  previously  taken  by  the 
former  TACB. 

2.  Emission  Inventory  Review 

Section  110(k)  of  the  Act  sets  out 
provisions  governing  the  EPA's  review 
of  base  year  emission  inventory 
submittals  in  order  to  determine 
approval  or  disapproval  under  section 
182(a)(1)  (see  57  FR  13565-13566,  April 
16, 1992).  The  EPA  is  proposing  to  grant 
approval  of  the  Texas  ozone  base  year 
emissions  inventories  based  on  the 
Level  I,  n,  and  III  review  findings.  This 
section  outlines  the  review  procedures 
performed  to  determine  if  the  base  year 
emission  inventory  is  acceptable  or  is 
disapproved. 

Today's  action  describes  the  review 
procedures  associated  with  determining 
the  acceptabiUty  of  a  1990  base  year 
emission  inventory,  and  discusses  the 
levels  of  acceptance  that  can  result  from 
the  findings  of  the  review  process. 

A.  The  Following  Discussion  Reviews 
the  State  Base  Year  SIP  Inventory 
Approval  Requirements 

The  Level  I  and  n  review  process  is 
used  to  determine  that  all  components 
of  the  base  year  inventory  are  present. 
The  review  also  evaluates  the  level  of 
supporting  doamientation  provided  by 
the  State,  and  assesses  whether  the 
emissions  were  developed  according  to 
current  EPA  guidance. 

The  Level  in  review  process  outlined 
below  consists  of  10  points  that  the 
inventory  must  include.  For  a  base  year 
emission  inventory  to  be  acceptable,  it 
must  pass  all  of  the  following 
acceptance  criteria: 

1.  An  approved  Inventory  Preparation 
Plan  (IPP)  was  provided,  and  the 
QuaUty  Assurance  (QA)  program 
contained  in  the  IPP  was  performed  and 
its  implementation  documented. 

2.  Adequate  documentation  was 
proxided  that  enabled  the  reviewer  to 
determine  the  emission  estimation 
procedures  and  the  data  sources  used  to 
develop  the  inventory. 


3.  The  point  source  inventory  must  be 
complete. 

4.  Point  source  emissions  must  have 
been  prepared  or  calculated  according 
to  the  current  EPA  guidance. 

5.  The  area  source  inventory  must  be 
complete. 

6.  The  area  source  emissions  must 
have  been  prepared  or  calculated 
according  to  the  current  EPA  guidance. 

7.  Biogenic  emissions  must  have  been 
prepared  according  to  current  EPA 
guidance  or  another  approved 
technique. 

8.  The  method  (e.g..  Highway 
Performance  Monitoring  System  or  a 
network  transportation  planning  model) 
used  to  develop  vehicle  miles  travelled 
(VMT)  estimates  must  follow  EPA 
guidance,  which  is  detailed  in  the 
document,  "Procedures  for  Emission 
Inventory  Preparation.  Volume  IV: 
Mobile  Sources",  U.S.  Environmental 
Protection  Agency.  Office  of  Mobile 
Sources  and  Office  of  Air  Quality 
Planning  and  Standards.  Ann  Arbor, 
Michigan,  and  Research  Triangle  Park. 
North  Carolina,  December  1992.  The 
VMT  development  methods  were 
adequately  described  and  docvunented 
in  the  inventory  report. 

9.  The  MOBILE  model  (or  EMFAC 
model  for  California  only)  was  correctly 
used  to  produce  emission  factors  for 
each  of  the  vehicle  classes. 

10.  Nonroad  mobile  emissions  were 
prepared  according  to  current  EPA 
guidance  for  all  of  the  source  categories. 

The  base  year  emission  inventory  will 
be  approved  if  it  passes  Levels  I,  II,  and 
ni  of  the  review  process.  IDetailed  Level 
I  and  II  review  procedures  can  be  found 
in  the  following  document:  "Quality 
Review  Guidelines  for  1990  Base  Year 
Emission  Inventories",  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park. 
North  Carolina,  July  27. 1992.  Level  III 
review  procedures  are  specified  in  a 
memorandum  from  David  Mobley  and 
G.T.  Helms  to  the  Regions.  "1990  O3/CO 
SIP  Emission  Inventory  Level  III 
Acceptance  Criteria",  October  7, 1992.'« 
and  revised  in  a  memorandum  from 
John  Seitz  to  the  Regional  Air  Directors 
dated  June  24. 1993.5 


*  Memorandum  from  I.  David  Mobley.  Chief, 
Emissions  Inventory  Branch,  to  Air  Branch  Chiefs. 
Region  I-X.  "Final  Emission  Inventory  Level  in 
Acceptance  Criteria,"  October  7, 1992. 

'  Memorandum  from  John  S.  Seitz.  Director. 
Office  of  Air  Quality  Planning  and  Standards,  to 
Regional  Air  Division  Directors.  Region  I-X. 
"Emission  Inventory  Issues."  June  24,  1993. 


B.  The  Following  is  a  Summary  of  the 
Review  of  the  Texas  1990  Base  Year 
Submittal. 

The  TACB  submitted  the  HGA,  BPA. 
ELP,  and  DFW  inventories  on  November 
17,  1992.  EPA  Region  6,  EPA's  Office  of 
Air  Quahty  Planning  and  Standards 
Emissions  Inventory  Branch,  EPA's 
Office  of  Mobile  Sources  (OMS),  and 
contractor's  reviewed  the  inventories. 
Comments  were  sent  to  the  TACB,  and 
the  TACB  responded  vrith  a  resubmittal. 
The  resubmittal  underwent  a  second 
review.  The  review  directive  comments 
were  given  to  Texas  and  discussed 
during  an  on-site  visit  to  Austin,  Texas, 
on  September  2, 1993. 

Texas  addressed  the  final  directive 
comments  and  the  OMS  comments  and 
submitted  revised  submittal 
documentation  to  Region  6  on  October 
25,  1993,  along  with  documents 
responding  to  the  directive  comments 
and  the  OMS  comments.  Region  6 
compared  the  Texas  responses  with  the 
deficiencies  noted  in  the  final  directive 
review  and  OMS  comments  and 
concluded  that  Texas  had  adequately 
addressed  the  remaining  deficiencies  so 
that  Region  6  could  verify  that  Texas 
had  satisfied  the  Level  III  criteria  for  the 
HGA.  BPA.  ELP.  and  DFW  ozone 
nonattainment  areas. 

Based  on  Region  6"s  Level  III  review, 
Texas  has  satisfied  all  of  the  EPA's 
requirements  for  purposes  of  providing 
a  comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  in*  the 
ozone  nonattainment  areas.  A  summary 
of  Region  6's  Level  III  review  is  given 
below: 

1.  The  IPP  and  QA  plan  were 
submitted  and  approved.  The  QA  plan 
was  implemented  and  documented  in 
the  submission. 

2.  The  documentation  was  adequate 
for  the  reviewer  to  determine  the 
estimation  procedures  and  data  sources 
used  to  develop  the  inventory  for  all 
emission  types. 

3.  The  point  source  inventory  was 
found  to  be  complete. 

4.  The  point  source  emissions  were 
estimated  according  to  EPA  guidance. 

5.  The  area  source  inventory  was 
foimd  to  be  complete. 

6.  The  area  source  emissions  were 
estimated  according  to  EPA  guidance. 

7.  The  biogenic  emissions  were 
calculated  using  the  EPA  PC-BEIS 
model. 

8.  TTie  method  used  to  develop  VMT 
estimates  was  adequately  described  and 
documented. 

9.  The  MOBILE  model  was  used 
correctly. 

10.  Tbe  nonroad  mobile  emission 
estimates  were  correctly  prepared 
according  to  current  EPA  guidance. 


JMI 
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Documentetion  of  the  Region  6 
evaluation,  inchiding  details  of  the 
review  procedure,  is  contained  in  a 
memorandum  (Attachment  A}  in.the 
Te<iinical  SuppOTt  Document  (TSD).  A 
general  simunary  of  the  inventories  is 
contained  in  Attachment  B  of  the  TSD. 


Proposed  Actioo 

The  EPA  IS  proposing  to  hxliy  approve 
the  SIP  1990  base  year  ozone  emissicHi 
inventories  submitted  to  the  EPA  fior  the 
Houston/Galveston,  Beaumont/Port 
Arthur,  El  Paso,  and  Dallas/Fort  Worth 
areas  on  November  17, 1993,  as  meeting 


voc 

[Ozone  Seasonal  Enussons  In  Tons  Per  Day] 


the  requirements  of  section  182(a)(1|  of 
the  Act. 

The  State  has  submitted  complete 
inventories  containing  point,  area, 
biogenic,  on-road,  and  non-road  mobile 
source  data,  and  accompanying 
documentation.  Emissions  from  these 
sources  are  presented  in  the  following 
tables: 


Point  source 
emissions 

A/easoufce 

emissions 

Orwoed  mo- 
bile emissions 

Non-foad  mo- 
bile emissions 

Biogenic 

Total  emis- 
sions 

HGA  

BPA 

ELP - 

Df=W 

480.34 

245.60 

11.88 

66.64 

229.01 
32.48 
27.43 

174.25 

251.72 
31Jt 

aaoo 

306.60 

1».11 
32.47 
11.88 
97.44 

335.47 
91.95 

12.62 
126.09 

1491.66 

434.11 

ioe.8i 

771.02 

NOX 

[Ozone  Seasonal  Emissions  in  Tons  Per  Day] 


NAA                  . 

Point  source 
emissions 

Area  source 
emissions 

Orwoad  mo- 

Norvro^ mo- 
bile emissions 

Biogenic 

Total  emis-  • 

bile  ewnssions 

sjons 

HGA  _ _. 

BPA „ 

780.65 

221.01 

33.43 

108.86 

14.37 
1.44 
2.43 

19.99 

337.03 
41.09 
36.90 

293.03 

236.92 
60.72 
15.02 

166.05 

NA 
NA 
NA 
NA 

1368.97 

324.26 

87.78 

58753 

ELP _ ; 

CO 


[Ozone  Seasonal  Emissions 

in  Tons  Per  Day) 

NAA 

Point  source 
emissior\s 

Area  source 
emissions 

On-road  mo- 
bile emissions 

Non-road  mo- 
bile emissions 

Biogenic 

Total  emis- 
sions 

HGA  .„ 

BPA 

334.38 

117.16 

7.41 

13.33 

28.03 

16.08 

2.64 

4.47 

2412.68 
282.69 
327.10 

2837.88 

1269.55 
162.64 
112.01 

1116.99 

NA 
NA 
NA 
NA 

4044.64 
578.57 
449-16 

3972.67 

LP  _     ._„ _    _    ..        

DFW „ 

These  inventories  are  complete  and 
approvable  according  to  the  criteria  set 
out  in  the  November  12, 1992, 
memorandum  from  J.  David  Mobley, 
Chief  Emission  hiventory  Branch,  TSD 
and  G.  T.  Helms,  Chief  Ozone/Carbon 
Monoxide  Programs  Branch,  Air  Quality 
Management  Division. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  Federally-approved  SIP 
for  coofwrnance  with  the  provisions  of 
the  1990  CAAA  of  November  15. 1990. 
The  EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  actioo  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  in  relation  to  relevant  statutory 
and  regulatory  requirements. 


JMI 


Request  for  PabHc  Coamenls 

The  EPA  is  requesting  comments  on 
all  aspects  of  today's  proposal.  As 
indicated  at  the  outset  of  this  document, 
the  EPA  will  consider  any  comments 
received  by  October  6, 1994. 

Regulatory  Flexibitity 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  €00  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  anal3rsis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entrfies. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  vrith  jurisdiction 
over  populations  of  less  than  50,000.    ' 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 


State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approva]  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  uitities  ejected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regul^ory 
flexibility  analysis  woiild  constitute 
^Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
(Union  Electric  Co.  v.  17.5.  E.P.A.,  427  " 
U.S.  246,  256-66  (S.  Cl.  1976h  42  U.S.C. 
7410  faK2)). 

Executive  Order  12866 

This  action  has  been  classiGed  as  a 
Table  Two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-22251.  as 
revised  by  an  October  4. 1993, 
memorandum  from  Michael  H.  Shapiro. 


Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

List  rfSufafSCts  in  «S  CFR  Part  52 

Environmental  protection.  Air 
polhition  control.  Carbon  monoxide, 
Hydrocart>ons,  iBtefgovemmental 
relations.  Nitrogen  dioxide,  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  August  23. 1994. 
W.B.  Hathatway, 
Acting  RBgional  Administrator. 
[FR  Doc  94-21895  FUed  9-2-94;  8:45  am! 
BILLING  OOOE  «aO  SO  ^P 

40  CFR  Parts  52  and  81 

(WV23-1-«4»t>,  WV23-2-«422b  FRL-606&- 
5] 

Approval  and  Promulgation  of  Air 
Quality  impiemerrtation  Plans  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of 
the  Huntington.  WV  Ozone 
Nonattainment  Area  to  Attainment  and 
Approval  of  the  Area's  Maintenance 
Plan 

AGENCV:  EJiviromnental  Protection 

Agency 'ffyA). 

ACTION:  Proposed  rule.    . 

SUMMAf?Y:  EPA  proposes  to  redesignele 
the  Huntington.  West  Virginia  area  from 
moderate  xtzvae  nanattaimnent  to 
attainment  and  proposes  to  approve  the 
maintenance  plan  as  a  revision  to  the 
State  Implementation  Plan  (STP).  In  the 
final  rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  Tevision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comnnents.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
ro.ie.  If  mo  adverse  comments  are 
received  in  response  to  this  proposed ' 
rule,  no  further  activity'  is  contemplated 
in  relation  to  tins  rule.  Tf  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  wiftbdrawn  and  all  piiblic 
comments  reoeived  will  be  addressed  in 
a  stibseqoent  final  nile  based  cm  this 
proposed  rule.  EPA  will  not  rnstitirte  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  &ns  actios  ^^ould  do  sm  at  t^is  time. 
DATES:  Comments  must  be  received  in 
writing  hy  October  6. 1994. 
ADDRESSES:  "Written  comments  on  this 
action  should  be  addressed  lo  Thomas 


J.  Maslany,  Director,  Air,  Radiation,  and 
Toxics  Division  (3AT00),  U.S. 
EnvironmentaJ  Protection  .^gonc^'. 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania ^10 7. 
Copies  of  the  documents  relevant  to  this 
actkm  are  availaiide  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation.,  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  rO..  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  V^st  Virginia  Department  of 
Environmeaial  Protection,  Office  of  Air 
Quality,  1558  Washington  Street,  East, 
Charleston.  West  Virginia  25311-2599. 
FOR  TORTMER  tNFORMATlOM  CONTACT: 
Ruth  Knapp  at  (215)  597-8375  or  Todd 
Ellsworth  at  (215)  597-2906. 
SUPPLBMENTARY  INFORMAHON:  See  the 
information  provided  is  the  direct  frnal 
action  to  approve  West  Virginia's 
re-designation  request  and  maintenance 
plan  for  Ae  Huntington  portion  of  the 
-Huntington- Ashland  OEone 
nonattainment  area  which  is  located  in 
the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  hy  reference. 
Intergovernmental  ralatians.  Nitrogen 
dioxide.  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  August  19. 1994. 
John  R.  FeiBpeai*, 

Acting  Regional  Administrator,  Region  lU. 
|FR  Doc.  94-21950  Filed  9-2-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  ABiONAiiriCS  AND 
SPACE  M>MWlSTRAT}ON 

48  CFR  Parts  10  and  £2 
[FAR  Case  92-44] 

Federa<  Acquisition  Reguiafion; 
Recondiitoned  Material 

AGEAICiES:  Department  of  Defense  (DOD), 
General  Sert-ices  Administration  (GSAl. 
and  National  Aeroaaotics  and  Space 
Admi-nistration  (.NASA). 
action:  Proposed  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Aoquisition  Regulation  (FARj  to 
combine  the  clauses  at  52.210-5  and 
52.210-7  as  an  acquisition  streamlining 
measure.  This  regulatory  action  was  not 
subject  to  Of£ce  oi  Management  and 
Budget  (OMB)  review  pursuant  to 
Executive  Order  No.  12866  dated 
September  30. 1993. 

DATES:  Comments  should  be  submitted 
on  or  before  November  7. 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Athninistration,  FAR 
Secretariat  (VRS),  l»th  &  F  Streets.  NW. 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  92-44  in  ail 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jack  OTSIeill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  genp'-a^ 
information,  contact  the  FAR 
Secretariat,  Room  4037,  OS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  rase  92-^^. 

SUPPLEMENTARY  INFORMATION: 

A.  Backgreand 

The  clauses  at  FAR  52.210-5.  New 
Material,  and  at  FAR  52.210-7.  Used  or 
Reconditioned  Material,  Residual 
Inventory,  and  Former  Government 
Surplus  Propwty,  address  the  conditicm 
of  material  to  be  furnished  under 
Govemn>ent  contracts.  This  proposed 
rule  adds  the  requiremenls  of  the  clause 
at  52.210-7  to  tlie  clause  at  52.210-5 
and  revises  the  title  of  the  clause  to  read 
"Acceptable  Material".  Corresponding 
changes  are  made  lo  the  clause 
prescription  at  FAR  lOi)ll(e). 

B.  Regulatory  Ftexibtlity  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
■a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory- 
Flexibility  Act,  5  U.S.C.  601.  et  seq.. 
because  the  rule  merely  rearranges  and 
clarifies  existing  requirements.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  riot  been  performed. 
Comments  are  invited  irom  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concexning  flie  affected  FAR  subpart 
v>ill  also  be  considered  in  accordance 
with  5  U.S.C  610.  Such  comments  must 
be  submitted  separately  and  should  cite 
5  U.S.C.  601,  et  seq.  (FAR  case  92-44). 
in  correspondence. 


46020  Federal  Register  /  Vol.  59,  No.  171  /  Tuesday,  September  6,  1994  /  Proposed  Rules 


C.  Paperwork  Reduction  Act 

The  Paper  Reduction  Act  does  not 
apply  because  the  proposed  changes  to 
the  FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,etseg. 

List  of  Subjects  in  48  CFR  Farts  10  and 
52 

Government  procurement. 

Dated:  August  24, 1994. 
Albert  A.  VicchioUa, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  10  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  10  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  10— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

2.  Section  10.010  is  amended  in 
paragraph  (a),  third  sentence,  by 
removing  "When"  and  inserting  "If  in 
its  place;  and  by  revising  the  fourth 
sentence  to  read  as  follows: 

10.010  Acquiring  used  or  reconditioned 
material,  former  Government  surplus 
property,  and  residual  inventory. 

(a)  *  *   *  Offerors  wishing  to  provide 
such  used  or  reconditioned  material, 
former  Government  surplus  property,  or 
residual  inventory,  shall  do  so  in 
accordance  with  the  clause  at  52.210-5, 
Acceptable  Material,  and  the  provision 
at  52.210-6,  Listing  of  Used  or 
Reconditioned  Material.  Residual 
Inventory,  and  Former  Government 
Surplus  Property,  as  appropriate. 

•  •  •  0  * 

3.  Section  10.011  is  amended  by 
revising  paragraph  {e)(l);  removing 
paragraph  (g)(1);  and  redesignating 
paragraph  (g)(2)  as  paragraph  (g),  to  read 
as  follows: 

1 0.01 1  Solicitation  provisions  and 
contract  clauses. 

***** 

(e)(1)  The  contracting  officer  shall 
insert  the  clause  at  52.210-5, 
Acceptable  Material,  in  solicitations  and 
contracts  for  supplies,  unless,  in  the 
judgment  of  the  contracting  officer,  the 
clause  would  serve  no  useful  purpose. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Section  52.210-5  is  revised  to  read 
as  follows: 

52.21 0-€    Acceptable  Material. 

As  prescribed  in  10.011(e),  insert  the 
following  clause: 
ACCEPTABLE  MATERJAL  (DATE) 

(a)  Unless  this  contract  specifies  otherwise, 
the  Contractor  represents  that  the  supplies 
and  components,  including  any  former 
Government  property  identified  under 
paragraph  (b)  of  this  clause,  are  new, 
including  recycled  (not  used  or 
reconditioned)  and  are  not  of  such  age  or 
deteriorated  as  to  impair  their  usefulness  or 
safety. 

(b)  The  Contractor  shall  not  furnish  any 
item  or  comptonent  which  is  used  or 
reconditioned  material,  residual  inventory 
resulting  from  terminated  Government 
contracts,  or  former  Government  surplus 
property,  unless  such  item  or  component  was 
listed  in  the  applicable  attachment  to  the 
offer  and  approved  by  the  Contracting  Officer 
or  unless  otherwise  authorized,  in  writing,  by 
the  Contracting  Officer. 

(c)  If  the  Contractor  l)elieves  that 
furnishing  used  or  reconditioned  supplies  or 
components  will  be  in  the  Government's 
interest,  the  Contractor  shall  so  notify  the 
Contracting  Officer  in  writing.  The 
Contractor's  notice  shall  include  the  reasons 
for  the  request  along  with  a  proposal  for  any 
consideration  to  the  Government  if  the 
Contracting  Officer  authorizes  the  use  of  used 
or  reconditioned  supplies  or  components. 

(d)  All  items  or  components  furnished 
under  this  contract  shall  comply  with  (he 
terms  and  specifications  contained  in  the 
contract. 

(End  of  clause) 

52.210-7    [Removed] 

5.  Section  52.210-7  is  removed. 

|FR  Doc.  94-21512  Filed  9-2-94;  8:45  am] 
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48  CFR  Parts  22  and  52 
[FAR  Case  93-615] 

Federal  Acquisition  Regulation;  Use  of 
Convict  Labor 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  remove 
all  references  to  18  U.S.C.  4082(c)(2), 
include  the  stipulation  required  by 
Executive  Order  11755,  as  amended,  in 
the  clause  for  the  convenience  of  users 


of  the  FAR,  and  add  the  Commonwealth 
of  the  Northern  Mariana  Islands  to  the 
covered  jurisdictions  as  required  by 
Executive  Order  12608.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
pursuant  to  Executive  Order  No.  12866 
dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  November  7, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW. 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  93-615  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  OS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  93-615. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  statutory  provision  tl8  U.S.C. 
4082(c)(2)),  which  is  cited  both  in 
section  22.201  and  in  the  clause  at 
section  52.222-3,  now  applies  only  to 
offenses  committed  prior  to  November 
1, 1987,  and  there  is  no  statutory  or 
Executive  Order  requirement  to  include 
it  in  the  FAR.  In  addition.  Executive 
Order  12608  adds  the  Commonwealth  of 
the  Northern  Mariana  Islands  to  the 
jurisdictions  covered  by  Executive 
Order  11755,  which  the  FAR  text  and 
clause  implement. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
.  within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601,  et  seq.. 
because  it  merely  deletes  an 
unnecessary  statutory  reference  arid 
adds  one  jurisdiction  (the 
Commonwealth  of  the  Northern  Mariana 
Islands)  to  the  coverage  of  the  clause  at 
52.222-3.  It  also  includes  the 
stipulation  required  by  Executive  Order 
11755,  as  amended,  in  the  clause  itself, 
which  should  be  more  convenient  for 
users  of  the  FAR  but  is  not  a  substantial 
change.  An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  are  invited  ft-pm 
small  businesses  and  other  interested 
parties.  Comments  fit)m  small  entities 
concerning  the  affected  FAR  subparts 
will  also  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments  must 
be  submitted  separately  and  should  ciif 
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5  U.S.C.  601.  et  seq.  (FAR  case  93-615), 
in  oorrespoodeBce. 

C.  Paperwork  Reduction  Act 

Tlie  Paperwork  Reduction  Act  does 
not  apply  because  tbe  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  bnai 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
54  U.SXl  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  22  and 
52 

Govemmtml  procuremenL 
Dated:  August  24.  1994. 
Albert  A.  VkxlnuHa, 

Diractor.  Office  of F»dera]  Acquinition Policy. 
Therefore,  it  is  proposed  that  48  CFR 
parts  22  and  52  be  amended  as  set  forth 
below: 

1 .  The  authority  citation  for  48  CFR 
parts  22  and  52  continues  to  read  as 
follows: 

\Mtadiy:  40  VS.C.  486(c);  10  U.S.C 
chapter  1S7;  and  42  U.S.C.  2473(c), 

PART22— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

2.  Section  22.201  is  revised  to  read  as 
follows: 

22.201    General. 

(a)  Executive  Order  11755,  December 
29,  1973,  as  amended  by  Executive 
Order  12608,  September  9.  1987.  states; 
"Thetievelopment  of  the  occupational 
and  educational  skills  of  prison  iimiates 
is  essential  to  their  rehabihtation  and  to 
their  ability  to  make  an  effective  return 
to  free  society.  Meaningful  employment 
serves  to  develop  those  skills.  It  is  also 
true,  however,  that  care  must  be 
exercised  to  avoid  either  the 
exploitation  of  convict  labor  or  any 
unfair  competition  between  convict 
labor  and  free  labor  in  the  production  of 
goods  and  services." The  Executive 
order  does  not  prohibit  the  contractor, 
in  performing  the  contract,  from 
employing— 

(1)  Persons  on  parole  or  probation; 

(2)  Persons  who  have  been  pardoned 
or  who  hsve  served  their  terms; 

.  (3)  Federal  tmsoners;  or 

(4)  Nonfederal  prisoners  authorized- to 
work  at  paid  emp^Tnent  in  the 
comrmiTHty  under  the  lews  of  a 
jtirisdiction  listed  in  tbe  Order  it^ 

(i)  11»e  woHwer  is  paid  or  is  m  an 
approved  work  training  program  on  a 
voluntary  basis; 

(ii)  Representatives  of  local  union 
central  bodies  or  similar  labor  imion 
or;gaiiiz8tions  have  been  consulted; 


(iii)  Paid  employment  will  not 

(A)  Result  in  the  displacement  of 
employed  workers; 

(B")  Be  applied  in  skills.,  crafts,  or 
trades  in  which  there  is  a  surplus  of 
available  gainful  labor  in  the  locaUty;  or 

(C)  Impair  existing  cooftracts  fas- 
services; 

(iv)  The  rates  of  pay  and  other 
conditions  of  employment  will  not  be 
less  than  these  for  wodc  of  a  similar 
nature  in  the  locality  where  the  work  is 
being  performed;  aiKi 

(t)  The  Attorney  General  of  the 
United  States  has  certified  that  the 
work'release  iawis  or  regulations  of  the 
jurisdictioB  inv^slved  are  in  conformity 
with  the  requirements  of  Executive 
Order  11755.  as  amended  by  Executi^-e 
Order  12608. 

(b)  Department  of  Justice  regulations 
authorize  the  Director  of  the  Bureau  of 
Justice  Assistance  to  exercise  the  power 
and  authority  vested  in  the  Attorney 
General  by  the  Order  to  certify  and  to 
revoke  the  certification  of  work-release 
laws  or  regulations  (see  28  CFR  0.94- 
1(b)). 

22.202    [Amended} 

3.  Section  22.202  is  amended  in  the 
introductory  paragraph  by  inserting 
after  "Samoa."  "the  Commonwealt^h  of 
the  Northern  Mariana  Islands,". 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Section  52.222-3  is  revised  to  read 
as  follows: 

52.222-3    Convict  Labor. 

As  prescribed  in  22.202,  insert  the 
following  clause: 

Convict  Laiwr  (Date) 

The  Contractor  agrees  not  to  emplov  in  the 
performance  of  this  contract  any  person 
undergoing  a  sentence  of  imprisonment 
which  has  tieen  imposed  by  any  court  of  a 
State,  the  District  of  Colambia,  the 
Commonwealth  of  Puerto  Hit-o,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  the  Trust  Territory  of  the  Pacific 
Islands.  This  limitation,  however,  shall  not 
prohibit  the  employment  by  the  Contractor  in 
the  performance  of  this  contract  of  persons 
on  parole  or  probation  to  work  at  paid 
employment  during  the  term  of  their 
sentence  or  persons  who  have  been  pardoned 
or  who  have  served  their  terms.  Nor  shall  it 
prohibit  the  employment  by  the  Contractor  in 
the  performance  of  tbis  contract  of  persons 
confined  for  violation  of  the  law^s  of  any  of 
the  States,  the  District  of  Columbia,  the 
Coniiiionwealth  of  Puerto  Rico,  the  Virgin 
Islands.  Guam.  American  Samoa,  the 
Conunorrweakh  of  the  Northern  Mariana 
Islands,  or  the  Trust  Territory  of  the  Pacific 
Islands  who  are  authorized  to  work  at  paid 
employment  in  (he  community  under  the 
laws  of  such  jurisdiction,  if— 


(a)(1)  The  worker  is  paid  or  is  in  ao 
approved  work  training  {>rograro  on  a 
voluntary  basis; 

(2)  Representatives  of  local  uiuon  central 
bodies  or  similar  labor  union  organizations 
have  been  consulted; 

(3)  Such  paid  employment  will  not  result 
in  the  displacement  of  employed  workers,  or 
be  applied  in  skills,  crafts,  or  trades  in  which 
there  is  a  surplus  of  available  gainful  labor 
in  the  locality,  or  impair  existing  contracts 
for  services;  and 

(4)  The  rates  of  pay  and  other  conditions 
of  emploj-ment  will  not  be  less  then  those 
paid  or  provided  for woA xsii a  similar  nature 
in  the  locality  in  which  the  work  is  being 
performed;  end 

(b)  The  Attorney  General  of  the  Uirited 
States  has  certified  that  the  work-release  laws 
or  regulations  of  the  jurisdiction  involved  are 
in  conformity  iritli  the  reqiurements  of 
Executive  Order  11755.  as  ain«'nded  by 
Executive  Order  12608. 
(End  of  clause) 

|FR  Doc.  94-21511  Filed  »-2-94;  8:45  ami 
BILUMG  CODE  682»-34-M 


48  CFR  Part  13 

[FAR  Case  90-32] 

Federal  Acquisition  Regirtaffion;  U.S. 
Government  Credit  Cards 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule:  •vithdrawal. 

SUMMARY:  The  Department  of  Defense. 
General  Services  Administration,  and 
National  Aeronautics  and  Space 
Administration  have  decided  to 
withdraw  a  proposed  rule,  FAR  case  ihO- 
32.  U.S.  Go\'emment  Credit  Cards,  in 
light  oi  the  pending  legislation  on 
streamlining  of  the  procurement 
process.  This  rule  was  published  in  the 
Federal  Re^ster  on  June  27. 1990  (55 
FR  26342). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Beverly  Fayson.  FAR  Secretariat, 
Room  4037.  GS  Building.  Washington. 
DC  20405  (202)  501-4755. 

List  of  Subjects  in  4«  CFR  Part  IS 

Government  procuremejit 

Dated:  Augusrt  29. 1994. 
Albert  A.  Vicckiona, 

Director.  Office  ofFederai  Acquisition  Policy. 
|FR  Doc  94-21754  Filed  S^2-94;  8:45  am] 

BiLUMG  CODE  6820-34-M 
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DEPARTMENT  OF  DEFENSE 

Defense  Mapping  Agency 

48  CFR  Part  5552 

Proposed  Agency  Clause  for  FIPR 
Contracts 

AGENCY:  Defense  Mapping  Agency, 

Defense. 

ACTION:  Proposed  rule  with  request  for 

public  comments. 

SUMMARY:  The  Defense  Mapping  Agency 
(DMA)  is  proposing  use  of  a  clause  to  be 
included  in  all  DMA  contracts  awarded 
for  Federal  Information  Processing 
Resources  (FIPR).  The  clause  would 
specify  rights  and  duties  of  the 
contractor  and  DMA  in  the  event  of 
malicious  code  contamination  of 
supplies  provided  under  a  contract. 
DATES:  Comments  must  be  submitted  by 
November  7, 1994. 

ADDRESSES:  All  comments  concerning 
this  proposed  contract  clause  should  be 
addressed  to  Viola  W.  Hagberg,  Chief. 
Acquisition  Policy  Division,  Defense 
Mapping  Agency,  8613  Lee  Highway, 
Mail  Stop  A-3.  Fairfax,  VA  22031-2137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Leathern.  Procurement  Analvst. 
703-285-9198. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Department  of  Defense  has 
established  the  Computer  Security 
Vulnerability  Reporting  Program 
(CSVRP)  in  response  to  national  security 
instructions.  Under  this  program  the 
Defense  Information  Systems  Security 
Program  Office  has  established  the 
Automated  System  Security  Incident 
Support  Team  (ASSIST)  whose  mission 
is  vulnerabihty  reporting.  ASSIST  has 
recommended  all  DOD  elements  include 
a  clause  in  all  contracts  for  computer 
hardware  or  software  to  protect  against 
delivery  of  contaminated  or  malicious 
code.  DMA  proposes  the  use  of  Agency 
clause  5252.246-9000  "Contaminated 
Products". 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
applies,  but  the  proposed  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibihty  Act.  5  U.S.C.  601. 
et  seq.  An  Initial  Regulatory  Flexibility 
Analysis  has  therefore  not  been 
performed.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  from  small  entities 
will  also  be  considered  in  accordance 
with  Section  610  of  the  Act. 


C  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  5552 

Government  procurement. 
M.Z.  Labovitz, 

Deputy  Director  for  Acquisition  and  Logistics. 

Therefore,  it  is  proposed  that  48  CFR 
Chapter  55,  consisting  of  Part  5552,  be 
added  as  follows: 

CHAPTER  55— DEFENSE  MAPPING 
AGENCY,  DEPARTMENT  OF  DEFENSE 

PART  5552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Authority:  41  U.S.C.  421  and  48  CFR  Part 
1,  Subpart  1.3. 

Subpart  5552.2— Texts  of  Provisions 
and  Clauses 

5552.246-9000    Contaminated  Products. 

Use  the  foUov^ng  clause  in  all 
contracts  for  computer  hardware  or 
software: 
CONTAMINATED  PRODUCTS  (XXX  1994) 

(a)  Definitions. 

As  used  in  this  clause. 

Malicious  Code  means  computer  code  that 
is  intentionally  designed  to  surreptitiously 
exploit  or  destroy  data  and/or  executable 
files,  and  disrupt  normal  operations  of  an 
automated  information  system. 

Sanitation  means  the  erasure  or  overwrite 
procedure  executed  to  remove  data  and  or 
executable  files  from  magnetic  media. 

(b)  The  Contractor  agrees  that  all  products 
delivered  under  this  contract  are  free  of 
malicious  code.  Products  will  be  scanned  by 
the  Government  prior  to  release  for  general 
use.  Scanning  will  occur  within  {fill  in.  - 
recommend  7]  working  days  after  initial 
acceptance  of  the  product  by  the 
Goveriunent.  Upon  detection  of  malicious 
code  by  Government  procedures,  the  product 
will  be  returned  to  the  Contractor  for 
sanitation  or  replacement. 

(c)  The  Contractor  shall  bear  all  costs 
associated  with  sanitization  or  replacement 
of  the  contaminated  product.  Such  costs  shall 
include  the  cost  of  transporting  the  product 
from  the  Government  facility  to  the 
Contractor  facility  and  return,  as  well  as.  all 
costs  associated  with  delays  in  delivery  of 
the  product.  Delay  costs  include  impacts  to 
the  Contractor's  schedule  and  any  associated 
Contractor  schedules  that  depend  on  the 
delivery  and  installation  of  the  product.  Such 
costs  will  be  negotiated  upon  delivery  of  the 
sanitized  product. 

(d)  The  product  shall  be  sanitized  or 
replaced  within  [fill  in.  reconmiend  7.J 
working  days  of  notification  by  the 
Goverrunent  of  the  presence  of  malicious 
code. 


(End  of  Clause) 

IFR  Doc.  94-21497  Filed  9-2-94;  8;45  am) 

BILLING  CODE  )490-02-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  90-Day  Finding 
on  Petition  to  List  the  Colton  Sand 
Dune  Jerusalem  Cricket  as 
Endangered 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  petition  finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  90-day  petition 
finding  to  list  the  Colton  sand  dune 
Jerusalem  cricket  [Stenopelmatus  sp.)  as 
endangered  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Service  finds  that  substantial 
information  has  not  been  presented  to 
indicate  that  the  requested  action  may 
be  warranted. 

DATES:  The  finding  announced  in  this 
notice  was  made  on  August  23, 1994. 
Comments  and  materials  regarding  this 
petition  finding  may  be  submitted  to  the 
Field  Supervisor  at  the  address  hsted 
below  until  further  notice. 
ADDRESSES:  Information,  comments,  or 
questions  regarding  this  petition  finding 
should  be  submitted  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service.  Carlsbad  Field  Office.  2730 
Loker  Avenue  West.  Carlsbad,  California 
92008.  The  petition,  the  Service's 
finding,  and  additional  information  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  Nelson,  biologist,  at  the  above 
address  (telephone  619/431-9440]. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register. 

On  January  11, 1994,  the  Service 
received  a  petition  to  list  the  Colton 


sand  dune  Jerusalem  cricket 
{Stenopelmatus  sp.)  as  endangered  from 
Dr.  David  Weissman  of  the  California 
Academy  of  Sciences.  The  letter  fitim 
Dr.  Weissman,  dated  January  4, 1994, 
clearly  identified  itself  as  a  petition  and 
contained  the  names,  signature,  and 
address  of  the  petitioner.  A  letter 
acknowledging  receipt  of  the  pyetition  by 
the  Service  was  sent  to  the  petitioner  on 
January  31, 1994. 

The  petitioner  stated  that  the  Colton 
sand  dune  Jerusalem  cricket  merits 
protection  under  the  Act  because  of:  (1) 
Threats  to  its  habitat,  (2)  information 
indicating  that  this  insect  is  known  from 
only  two  sand  dune  areas  in 
southwestern  San  Bernardino  County, 
Cahfomia,  and  (3)  the  cricket  occiu^  in 
the  same  habitat  as  the  federally  listed 
endangered  species  Delhi  Sands  flower- 
loving  fly  [Rhaphiomidas  terminatus 
abdominalis). 

The  Service's  finding  is  based  on 
information  contained  in  the  petition, 
conversations  with  the  petitioner,  and 
additional  information  provided  to  the 
Service  by  the  petitioner  in  a  letter 
dated  March  29, 1994.  All  documents 
are  on  file  in  the  Carlsbad  Field  Office 
(see  ADDRESSES  section). 

Adequate  rangewide  surveys  have  not 
been  completed  for  the  Colton  sand 
dune  Jerusalem  cricket.  The  Service 
lacks  evidence  of  specific  threats  to  the 
petitioned  insect,  especially  any  threat 
associated  with  a  population  decline. 
The  insect  covered  by  this  petition  may 
be  sensitive  to  ecological  perturbations 
resulting  from  the  impacts  of  hiunan 
activities.  However,  information  was  not 
presented  to  show  correlations  between 
the  insect's  ecological  sensitivity  and 
population  trends.  No  information 
exists  to  support  an  assumption  that  the 
Colton  sand  dune  Jerusalem  cricket  has 
been  substantially  depleted  or  is  subject 
to  serious  threats  throughout  all  or  a 
significant  portion  of  its  range. 
Moreover,  given  that  the*  insect  has  yet 
to  be  formally  described,  the  taxonomic 
distinctiveness  or  validity  of  the  species 
has  not  been  determined. 

The  Service  has  carefully  reviewed 
the  petition.  On  the  basis  of  the  best 
scientific  and  commercial  information 
currently  available,  the  Service  has 
determined  that  the  petition  does  not 
present  substantial  information 
indicating  that  the  requested  action  may 
be  warranted.  However,  the  Service  is 
interested  in  any  additional  information 
about  the  Colton  sand  dune  Jerusalem 
cricket  that  may  be  available.  Please 
submit  any  additional  information  to 
the  Carlsbad  Field  Office  (see 
ADDRESSES  section). 


Author 

This  notice  was  prepared  by  Marjorie 
Nelson  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Authority:  16  U.S.C.  1531-1544. 
Dated:  August  23. 1994. 
Bruce  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  94-21865  Filed  9-2-94;  8:45  am) 
BILLING  CODE  4310-6$-M 

50  CFR  Part  23 

Foreign  Proposals  To  Amend 
Appendices  to  the  Convention  on 
International  Trade  in  Endangered 
Species 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  amendments  to  CITES 
appendices  proposed  by  foreign 
countries  and  public  meeting. 

summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  (CITES 
or  Convention)  regulates  international 
trade  in  certain  animals  and  plants. 
Species  for  which  trade  is  controlled  are 
listed  in  Appendices  I,  II,  and  III  to 
CITES.  Any  coimtry  that  is  a  party  to 
CITES  may  propose  amendments  to 
Appendix  I  or  II  for  consideration  by  the 
other  Parties. 

This  notice  announces  proposals 
submitted  by  Parties  other  than  the 
United  States  and  the  Service's  tentative 
negotiating  positions,  and  invites 
information  and  comments  on  these 
proposals  in  order  to  develop 
negotiating  positions  for  the  U.S. 
delegation.  'The  proposals  will  be 
considered  at  the  ninth  reguleu  Meeting 
of  the  Conference  of  the  Parties  (COP9) 
to  be  held  in  Fort  Lauderdale.  Florida, 
from  November  7-18. 1994. 
DATES:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  will  consider  all 
comments  received  by  September  30. 
1994,  in  developing  negotiating 
positions.  The  Ser\-ice  plans  to  publish 
a  notice  of  its  negotiating  positions  prior 
to  the  meeting  of  the  Parties. 

A  public  meeting  will  also  be  held  to 
receive  comments  from  the  public  on 
September  14, 1994. 
ADDRESSES:  Please  send  correspondence 
concerning  this  notice  to  Chief,  Office  of 
Scientific  Authority;  Mail  Stop:  ARLSQ, 
room  725;  U.S.  Fish  and  Wildhfe 
Ser\'ice;  Washington.  DC  20240.  The  fax 


number  is  703-358-2276.  Express  and 
messenger-delivered  mail  should  be 
addressed  to  the  Office  of  Scientific  j 

Authority;  4401  North  Fairfax  Drive, 
room  750;  Arlington,  Virginia  22203. 
ConMnents  and  other  information 
received  are  available  for  public 
inspection  by  appointment,  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday,  at  the 
Arlington,  Virginia  address.  » 

The  public  meeting  will  be  held  in  the 
Buffet  Room  adjacent  to  the  cafeteria  of 
the  Department  of  the  Interior.  18th  and 
C  Streets.  N.W.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  W.  Dane.  Chief.  Office  of 
Scientific  Authority,  at  the  above 
address:  telephone  703-358-1708. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  hereinafter  referred  to 
as  CITES  or  the  Convention,  is  an 
international  treaty  designed  to  control 
and  regulate  international  trade  in 
certain  animal  and  plant  species  which 
are  or  may  become  threatened  with 
extinction,  and  are  listed  in  Appendices 
to  the  Convention.  Currently.  122 
countries,  including  the  United  States, 
are  QTES  Parties.  CITES  calls  for 
biennial  meetings  of  the  Conference  of 
the  Parties  which  review  its 
implementation,  make  provisions 
enabling  the  CITES  Secretariat  in 
Switzerland  to  carry  out  its  functions, 
consider  amendments  to  the  list  of 
species  in  Appendices  I  and  II,  consider 
reports  presented  by  the  Secretariat,  and 
make  recommendations  for  the 
improved  effectiveness  of  the 
Convention.  The  ninth  regular  meeting 
of  the  Conference  of  the  Parties  to  CITES 
(COP9)  will  be  held  in  Fort  Uuderdale. 
Florida,  November  7-18. 1994. 

This  notice  is  part  of  a  series  of 
notices  which,  together  with  public 
meetings,  encourage  the  public  to 
participate  in  the  development  of  the 
U.S.  positions  for  C0P9.  A  Federal 
Register  notice  published  on  July  15. 
1993  (58  FR  38112)  requested 
information  and  comments  from  the 
public  on  animal  or  plant  species  the 
United  States  might  consider  as  possible 
amendments  to  the  appendices.  A 
Federal  Register  notice  published  on 
November  18, 1993  (58  FR  60873) 
requested  public  comments  on  possible 
revisions  to  the  criteria  for  listing 
species  in  the  CITES  Appendices.  A 
Federal  Register  notice  published  on 
January  27. 1994  (59  FR  3832)  requested 
additional  comments  from  the  public  on 
animal  or  plant  species  that  the  United 
States  was  considering  submitting  as 
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amendments  to  the  appendices.  A 
Federal  Register  notice  published  on 
January  28.  1994  (59  FR  4094):  (1) 
published  the  time  and  place  for  CX)P9; 
(2)  announced  a  public  meeting  for 
February  22, 1994,  to  discuss  the  31st 
meeting  of  the  CITES  Standing 
Committee;  (3)  detailed  the  provisional 
agenda  of  the  COP;  and  (4)  requested 
information  and  comments  from  the 
pubhc  on  possible  COP9  agenda  items 
and  resolutions  that  the  United  States 
might  submit.  Five  proposed  species 
amendments,  three  resolutions  and  two 
agenda  items  were  submitted  by  the 
Service  and  received  by  the  CfTES 
Secretariat  on  June  10, 1994,  the 
deadline  for  consideration  at  COP9. 
Additional  information  on  these  topics 
will  be  published  in  a  separate  Federal 
Register  notice. 

This  notice  announces  proposals 
submitted  by  Parties  other  than  the 
United  States  for  consideration  at  the 
forthcoming  meeting  of  the  Parties  and 
sets  forth  tentative  negotiating  positions 
of  the  United  States  on  foreign 
proposals.  CITES  regulates  import, 
export,  re-export,  and  introduction  from 
the  sea  of  certain  animal  and  plant 
species.  Species  for  which  trade  is 
controlled  are  included  in  three 
appendices.  Appendix  I  includes 
species  threatened  with  extinction  that 
are  or  may  be  affected  by  trade. 
Appendix  n  includes  species  that 
although  not  necessarily  now  threatened 
with  extinction  may  become  so  unless 
trade  in  them  is  strictly  controlled.  It  ' 
also  includes  species  that  must  be 
subject  to  regulation  in  order  that  trade 
in  other  currently  or  potentially 
threatened  species  may  be  brought 
under  effective  control  (e.g.,  because  of 
difficulty  in  distinguishing  specimens  of 
ciirrently  or  potentially  threatened 
species  from  those  of  other  species). 
Appendix  UI  includes  species  that  any 
Party  nation  identifies  as  being  subject 
to  regulation  within  its  jurisdiction  for 
purposes  of  preventing  or  restricting 
exploitation,  and  for  which  it  needs  the 
cooperation  of  other  Parties  in 
controlling  trade. 

Any  Party  nation  may  propose 
amendments  to  Appendices  I  and  II  for 
consideration  at  the  meetings  of  the 
Conference  of  the  Parties.  The  text  of 
any  proposal  roust  be  communicated  to 
the  CITES  Secretariat  at  least  150  days 
before  the  meeting.  The  Secretariat  must 
then  consult  the  other  Parties  and 
appropriate  intergovernmental  agencies, 
and  communicate  their  responses  and 
the  Secretariat's  own  findings  and 
recommendations  to  all  Parties  no  later 
than  30  days  before  the  meeting. 
Amendments  to  the  Appendices  are 


JMI 


adopted  by  a  two-thirds  majority  of  the 
Parties  present  and  voting. 

Information  Sought 

The  Service  solicits  comments  on  its 
tentative  negotiating  positions  on 
proposed  species  amendments 
submitted  by  Parties  other  than  the 
United  States.  Information  is  also  sought 
on  the  biological  status  of  the  affected 
species,  on  the  amount  and  type  of  trade 
in  specimens  of  the  species,  and  on  the 
impact  of  trade  on  their  populations, 
especially  as  it  relates  to  any  potential 
effects  on  survival  of  the  species  in  all 
or  parts  of  its  range.  Conunents  that 
provide  this  information  based  on  the 
criteria  for  adding  or  removing  species 
from  the  appendices  would  be 
especially  helpful.  The  Service  will 
solicit  comments  on  U.S.  positions  for 
the  remaining  items  on  the  agenda  for 
COP9,  other  than  proposed  amendments 
to  the  appendices,  in  a  subsequent 
Federal  Register  notice. 

The  Service  has  based  its  present 
tentative  negotiating  positions  mainly 
on  the  review  of  information  presented 
.  in  the  proposals  submitted  by 
proponents  and  in  terms  of  criteria 
adopted  at  previous  meetings  of  the 
Conference  of  the  Parties  of  QTES. 
Some  of  the  proposals  will  have  to  be 
translated  into  English  from  Spanish 
(English  translation  available)  or  French 
(also  official  languages  under  terms  of 
the  Convention).  Because  information 
provided  in  some  of  the  proposals  or 
otherwise  available  to  the  Service  is  too 
incomplete  to  allow  a  thorough  review 
of  their  merits,  several  of  the  tentative 
negotiating  positions  presented  may  be 
revised  as  additional  biological  and 
trade  data  are  obtained.  Final  guidance 
for  the  delegation  is  to  be  based  on  the 
best  available  biological  and  trade 
information,  including  comments 
received  in  response  to  this  notice. 

Proposals 

In  accordance  with  the  provisions  of 
Article  XV,  paragraph  1(a)  of  the 
Convention  the  following  CITES  Parties 
have  submitted  proposals  for  changes  to 
Appendices  I  and  U  of  the  Convention: 
Australia,  Bangladesh.  Belgium,  Benin, 
Chile,  Denmark.  Ecuador.  Egypt,  France, 
Germany,  Ghana,  India.  Italy,  Kenya, 
Madagascar,  Mexico,  Netherlands,  New 
Zealand,  Norway.  Peru.  Philippines, 
South  Africa,  Sudan.  Switzerland, 
Thailand,  Tanzania.  United  Kingdom  of 
Great  Britain  and  Northern  Ireland, 
Uruguay,  and  Vietnam.  Proposals 
submitted  by  the  United  States  will  be 
discussed  in  a  subsequent  Federal 
Register  notice. 

A  total  of  92  proposals  on  both  plant 
and  animal  species  were  submitted  by 


countries  other  than  the  United  States, 
including  10  proposals  that  were 
submitted  based  on  the  "Ten  Year 
Review"  concept  first  adopted  at  the 
1981  Conference  of  the  Parties  in  New 
Delhi.  India.  The  Ten  Year  Review 
process  seeks  to  correct  or  clarify  the 
inclusion  of  species  listed  at  the 
Plenipotentiary  and  COPI  before  listing 
criteria  were  adopted.  Some  of  the 
proposals  submitted  by  Switzerland 
under  this  process  recommend  the 
deletion  from  the  appendices  of  those 
species  that  have  not  been  reported  in 
trade,  unless  the  species  should  be 
included  in  Appendix  II  because  of 
similarity  in  appearance  to  related  taxa 
that  do  appear  in  trade. 

It  is  the  U.S.  position  (and  has  been 
at  earlier  COPs)  that  the  lack  of  reported 
trade  for  some  species  should  not  be  the 
sole  basis  for  their  deletion  ironi  the 
appendices.  The  lack  of  reported  trade 
for  some  species  proposed  for  deletion 
from  the  appendices  may  be  due  to  (1) 
their  rarity,  (2)  the  possibility  that  their 
listing  in  the  appendices  has 
appropriately  iidiibited  trade,  (3) 
effective  limits  on  trade  by  range  States 
for  the  benefit  of  the  species  in  that  the 
range  States  may  determine  that  trade 
would  be  detrimental  to  the  siu^ival  of 
the  species,  or  (4)  the  lack  of  proper 
documentation  on  the  reporting  of  trade. 
Consequently,  the  Service  does  not 
believe  that  lack  of  appearance  in  trade 
is,  by  itself,  a  sufficient  reason  to 
warrant  the  removal  of  a  taxon  frxjm  the 
appendices.  In  establishing  a  tentative 
negotiating  position  on  these  "Ten  Year 
Review"  delisting  proposals,  the  Service 
considered  the  degree  of  ^-ulnerability  of 
the  species  and  the  hkehhood  of  it 
entering  trade,  and  the  net  conservaticm 
effect  of  delisting. 

In  addition  to  the  regular  listing, 
delisting,  and  transfer  proposals, 
Switzerland,  in  carrying  out  its 
responsibility  as  the  CITES  Dei>ository 
Government,  submitted  proposals  to 
transfer  some  populations  from 
Appendix  II  to  Appendix  1  (as  required 
by  earlier  COPs).  These  proposals 
provide  the  basis  for  Parties  to  act  on 
their  previously  stated  intentions  to 
return  species  to  Appendix  I  if  range 
countries  do  not  submit,  or  Parties  do 
not  adopt,  appropriate  amendments  to 
retain  designated  populations  of  certain 
species  on  Appendix  II  under 
provisions  of  Conf.  3.15  on  ranching, 
Conf.  7.14  on  export  quotas,  or  Conf. 
8.22  on  ranching  for  crocodilians.  Such 
is  the  case  for  some  populations  of 
crocodiles  presently  on  Appendix  II 
under  special  provisions.  However,  for 
those  populations  for  which  ranrhing 
proposals  or  export  proposals  have  been 
submitted,  and  if  adopted  by  the  Parties, 


Switzerland  intends  to  withdraw  its 
proposed  amendment  to  transfer  these 
populations  to  Appendix  I. 

Proposals  submitted  by  Parties  other 
than  the  United  States  are  listed  in  the 
following  table.  Tentative  negotiating 
positions  and  the  basis  for  making  them 
also  are  indicated.  These  positions  were 
taken  largely  on  the  basis  of  the 
information  contained  in  the  proposals 
unless  the  Service  has  information  on 


the  species  in  its  files,  particularly  bom 
earlier  COPs  or  meetings  of  permanent 
CITES  committees.  If  insufficient 
population  and/or  trade  information 
was  provided,  the  Service's  position  is 
usually  to  oppose  the  proposal,  pending 
the  receipt  of  further  information  and  a 
re\iew  of  the  relevant  scientific 
literature.  The  complete  text  of  each 
proposal  received  is  available  for  public 


inspection  at  the  Service's  Office  of 
Scientific  Authority  (see  addresses 
above).  The  text  of  any  referenced 
resolution  fit>m  previous  meetings  of  the 
Conference  of  the  Parties  is  available 
from  the  Service's  Office  of  Scientific 
Authority  or  Office  of  Management 
Authority. 

Proposed  amendments  and  the 
Service's  tentative  position  are  as 
follows: 


opOCIGS 

Mammalia 
Order  Chiroptera: 

Acerodon  jubatus  (GokJen-capped  fruit 
t>at). 

Acerodon  lucifer  (Panay  giant  fruit  bat) 
Order  Ederrtata: 

Euphractus  spp.  (Armadillos) 

Order  Pholidota: 

Manis  spp.  (Pangolins) 

Manis  temminckii  (Cape  par>golin)  

Order  Rodentia: 

Chinchilla  spp.  (Chirx:hillas)  

Order  Cetacea: 

BaJaenoptera     acutorostrata     (Minke 
wtiale). 
-Order  Camivora: 

Felis  bengalensis  bengalensis  (Leop- 
ard cat). 

Hyaena  brunnea  (Brown  hyaena)  

Coepatus  spp.  (Hog-nosed  skunks)  .... 

Ailunjs  fulgens  (Red  panda) 

Order  Protx>scidea; 

Loxodonta  africana  (African  elephant) 

Loxodonta  afr»cana  (African  elephant) 
Order  Perissodactyla: 

Ceratotherium  simum  simum  (WNte 

rhinoceros). 
Order  Artiodactyla: 

Megamuntiacus  vuquanghensis  (Giant 

mun^ac). 
Pseudoryx  nghetinhensis  (Vu  Quang 

Ox). 
Vicugna  vicugna  (Vicuna) „.. 

Vicugna  vicugna  (Vicuna) 


Hippopotamus     amphibius     (Hippo- 
potamus). 

AVES 

Order  Apterygifomies: 

Af^eryx  spp.  (Kiwis) 

Order  TInamiformes: 

Rhynchotus     njfescens     maculicollis 

(Red-winged  tinanrrou). 
Rhynchotus      njfescens     pallescens 

(Southern  red-winged  tinamou). 
Rhynbhotus      njfescens      njfescens 
(Western  red-winged  tinamou). 
Order  Anseriformes: 

Anas  aucklandica  (currently  listed  as 

Anas  aucklandica  aucklandica). 
Anas    chlorotis    (currently    listed    as 

Anas  aucklandica  chlorotis). 
Anas  nesiotis  (currently  listed  as  Anas 
aucklandica  nesiotia). 


Proposed  amendment 


Transfer  from  II  to  I „ 

Transfer  from  II  to  I 

Add  to  II 

Add  to  II 

Transfer  from  I  to  II 

Remove  from  I  (domestfcated  specimens 
in  South  America). 

Transfer  from  I  to  II  (Norttieast  Atlantic  and 
ttie  North  Atlantic  central  stocks). 

Transfer  from  I  to  II .'.„ 

Transfer  from  I  to  II  ..... 

Add  to  II  „„.........^...„,.. 

Transfer  from  11  to  I 

Transfer  from  I  to  II  <South  Africa's  popu- 
lation). 
Transfer  from  I  to  II 

Transfer  from  I  to  II  (South  Africa's  popu- 
lation). 

Add  to  I .; 

Add  to  I 

Transfer  from  I  to  II  (remaining  Peruvian 
Appendix  I  populations). 

Amend  annotatKxi  for  Appendix  II  popu- 
lations to  allow  the  trade  in  wool 
sheared  from  live  vicurias. 

Add  to  II  „ 

Add  to  I 

Remove  from  11  

Remove  from  II 

Remove  from  II 

Transfer  from  II  to  I 

Transfer  from  II  to  I 

Retain  in  I  


Proponent 


Philippines  

Philippines  

Chile 

Switzeriand 

Switzerland 

Chile _ 

Norway 

Switzerland 

Switzerlarxl ; 

Chile „ 

Netheriands  .'. 

South  Africa 

Sudan  

South  Africa 

Vietnam 

Denmark  

Peru 

Chile 

Belgium,  Benin,  and  France 


New  Zealand 

Uruguay 

Uruguay 

Uruguay  

New  Zealand 
New  Zealand 
New  Zealand 


Tentative  U.S.  position 


Support  (1) 

Support  (1) 

Oppose  (2) 

Support  (3) 
Support  (4) 

Oppose  (5) 
Oppose  (6) 

Support  (1) 

Support  (1) 
Oppose  (7) 
Support  (1) 

Under  review  (8a) 

Oppose  (9) 

Oppose  (8b) 

Support  (1) 
Support  (1) 
Oppose  (10) 
Support  (11) 

Support  (1) 


Support  (1,3) 
Oppose  (12) 
Oppose  (12) 
Oppose  (12) 

Support  (13) 
Support  (13) 
Support  (13) 
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Species 


Order  GaKtormes: 

Xenoperda  udzungwensis  (Udzangwa 
fcxest  partridge). 
Order  Gruilormes; 

Balearica    pavonina    (Black-crovtmed 
crane). 
Order  Psrttaaformes: 

Cacatua  goffini  (Coffin's  cockatoo)  

Eos  htstrio  (Red  and  Wue  kxy)  

Cyanoramphus     malherti     (Orange- 
fronted  parakeet). 
Cyanoramphus  novaezelandiae  (New 
Zealand  or  Red-crowned  parakeet). 
Psittacus  erithacus  (Sao  Tome/Prin- 
cipe populations  of  African  gray  par- 
rot). 
Psittacus  erithacus  princeps  (African 
gray  parrot). 
Order  Cuculiformes: 

Musophagidae  spp.  (Turacos) 

Order  Apodiformes: 

Collocalia  spp.  (Edible-nest  swtftlets)  .. 
Order  Passeriformes: 

Agelaius  flaws  (Saffrorvcowled  t)lack- 
bird). 

Reptilla 
Order  CrocodyRa: 

Meiarxxuchus  ruger  (Black  caux\ar\)  ... 

Crocodylus  nilotKus  (Nile  crocodile)  ... 


Crocodyhjs  nHoticus  (Nile  crocodile)  ... 


Crocodylus  nilotJcus  (Nile  crocodile)  ... 

Crocodylus  nihticu^  (Nile  crocodile)  ... 

Crocodylus  porosus  (Saltwater  croco- 
dile).    ■  ' 

Crocodylus  porosus  (Saltwater  croco- 
dile). 

Crocodylus  porosus  (Saltwater  croco- 
dile). 

Order  Testudlnata: 

Ussemys  punctata  (Indian  flap-shell 
turtle). 

Ussemys  punctata  punctata  (Indian 
flap-shell  turtle). 

Terrapene  spp.  (Box  turtles)  

Testudo  kleinmanni  (Egyptian  tortoise) 
Order  Rhynchocephalia: 

Sphenodon      spp.      (Tualaras)      or 
Sphenodon  guntheri  (Brother's   Is- 
land tuatara). 
Order  Sauria: 

Phymaturus  llageUHer  (Racerunner  liz- 
ard). 

Pristidactylus  atvarot „ 

Pristidactykjs  torquatus  

Pristidactylus  valeriae 

Pristidactylus  voicanensis  ...„ 

Callopisles  pailuma  „ 

Varanus  bengalensis  (lnd«n  monitor) 

Varanus  ^vescens  (Yedow  monitor)  .. 

Order  Anura: 

Bufo  perigleftes  (Monte  Verde  or 
Golden  toad). 


Proposed  amefldment 


JMI 


Add  to  I 


Transfer  II  to  I 


Transfer  from  I  to  II  ... 
Transfer  from  II  to  I  .„ 
Transfer  from  II  to  I  ... 


Transfer  from  I  to  II „ 

Retain  in  I  In  lieu  of  Psittacus  erithacus 
princeps. 

Transfer  from  I  to  II .'. 

Add  to  II 

Add  to  II 

Add  to  I 


Transfer  from  I  to  II  (Ecuador's  populatkm 
pursuant  to  Conf.  3.15  on  ranchirig). 

Change  basis  of  maintenarx;e  of  Malagasy 
population  on  II  from  Conf.  7.14  to  Conf. 
3.15. 

Change  basis  of  maintenance  of  South  Af- 
rica's population  on  II  from  Conf.  7.14  to 
Conf.  3.15. 

Transfer  from  II  to  I  (Madagascar  and  So- 
malia popuiatk)TO). 

Maintain  in  II  pursuant  to  Conf.  3.15,  with 
export  quota. 

Change  tiasis  of  maintenarwe  of  IrxJo- 
nesian  population  on  II  from  Coni  7.14 
to  Conf.  3.15. 

Transfer  from  II  to  I  (Indonesian  popu- 
lation). 

Change  basis  of  maintenance  of  Austrafian 
populatkm  on  II  from  Conf.  3.15  to  Conf. 
1.2. 


Proponent 


Add  to  II  

Remove  from  I  ... 


Add  to  II  (retain  T.  coahuOa  in  I) 
Transfer  from  II  to  I 


Add  to  I 


Denmark 


l^herlarxls 


Indonesia 

Indonesia  

New  Zealand 


Add  to  II  .... 

Add  to  II 

Add  to  II  ..„ ._. 

Add  to  II 

Add  to  II  

Add  to  II  

Transfer  from  I  to  II  (Bangladesh  popu- 
lation). 

Transfer  from  I  to  II  (Bangladesh  popu- 
lation). 

Add  to  I 


New  Zealand  .... 
United  Kingdom 

United  Kingdom 


Netherlands 

Italy 

Uruguay  


Ecuador  

Madagascar 

South  Africa 

Switzerland-. 

Tanzania 

Indonesia  .... 


Switzerland 
Australia 


Switzerland  .. 
SwitzerlarxJ  .. 


Netherlands 
Egypt 


New  Zealand 


Chile 


Chite 

Chile 

Chile 

Chile 

Chile 

Bangladesh 

Bangladesh 


Tentative  U.S.  position 


Oppose  (2) 

Oppose  (2) 

Oppose  (14) 
Support  (1) 
Support  (15) 

Oppose  (12) 

Support  (1) 

Support  (4) 

Support  (3) 
Support  (1) 
Support  (1) 


Support  (16) 
Oppose  (16) 

Support  (18) 

Support  (19) 
Support  (18) 
Oppose  (17) 

Support  (19) 
Support  0) 

Support  (1) 

Support  (4.20) 

Support  (21) 
Support  (22) 

Oppose  (23) 

Oppose  (2) 

Support  (1) 
Support  (1) 
Support  (1) 
Support  (1) 
Support  (22) 
Oppose  (24) 

Oppose  (24) 
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Species 


Netherlands Support  (25) 


Mantella  aurantiaca  (Malagasy  goklen 
frog). 
Order  Osteogk)ssiformes: 

Scleropages         tormosus         (Asian 

t)onytongue). 
Scleropages        tormosus        (Asian 
bonytongue). 
Order  Mollusca: 

Charonia  tritonis  (Giant  triton) 

Placostylus  spp.   (New  Zealand  flax 

snails). 
Powelliphar)ta  spp.  (New  Zealand  land 
snails). 
Class  Insecta: 

Colophon  spp.  (Cape  stag  beetles)  .... 
Order  Arachrwda: 

Pandinus  cSctator  (Emperor  scorpion)  . 

Pandinus  gambier\sis  (scorpion)  

Pandinus  imperator  (scorpion) 

Plants 

Family  Apocynaceae: 

Pachypodium  ambor}gense 

P.  brevicaule 

P.  namaquamjm  ... !....„... 

Family  Araceae: 

Alocasia  sanderiana 

Family  Balanophoraceae: 

Dactylanthus  taylorii  .„ 

Family  Bertjeridaceae: 

Bertoeris  aristata  de  Candolte 

Family  Cactaceae: 

Astrophytum  asterias 

Leuchtenbergia  principis  .„ _ _... 

Mammilaria  plumosa 

Family  Et)enaceae: 

Diospyros  mun _ .'[„ 

Family  Euphorbiaceae: 

EuphiortM  cremersii 

EuphortM  primulHolta 

Family  Gentianaceae: 

Gentiana  kurroo  .._ „„ 

Family  Leguminosae  (Fatiaceae): 

Dalt>ergia  melanoxylon „_ „ 

Pterocarpus  santaltnus 

Family  Liliaceae: 

Aloe  altMora  ._ _ _..... 

Aloe  alfredii _ -..,.. 

Aloe  t>ai<eri 

Aloe  barbad^nsis  (syn.  A.  vera  [sici)  .. 

Aloe  t)ellatula _ 

Aloe  calcairoptvia  „,. '. - 

Aloe  conpressa  (inc.  var. 
rugosquamosa  and  var. 

schistophila). 

Aloe  delphinensis „ 

Aloe  descomqsii „ 

Aloe  fragilis 

Aloe  t)aworthioides  (inc.  var. 
aurantiaca). 

Aloe  helenae .....; 

Aloe  laeta  (inc.  var.  manien6isli  ._ 

Aloe  paraUetifolia , 

Aloe  par^ula  ...» 

Aloe  rautm .'.....,... _ 

Aloe  suzannae 

Aloe  versicolor 

Colchicum  luteum 

Family  Meliaceae: 

Entrandrophragma  spp 

Khaya  spp 

Swietenia  macrophyHa  md.  natural  hy- 
bnd  with  S.  hunvlis,  and  sfc  with  S. 
mahagoni. 


Proposed  amendment 


Add  to  I 


Transfer  from  II  to  I  (Indonesian  popu- 
latkxi). 

Transfer  from  H  to  I  (Indonesian  popu- 
lation). 


Add  to  II 

Add  to  II  (New  Zealand  population) 

Add  to  II  (New  Zealand  populatnn) 


Addto.l  . 

Add  to  II 
Add  to  II 
Add  to  II 


Transfer  from  11  to  I 
Transfer  from  I  to  II 
Transfer  from  I  to  II 

Remove  from  II  

Add  to  I 

Add  to  II 

Transfer  from  I  to  II  , 
Transfer  from  I  to  II  . 
Transfer  from  I  toll  . 


Add  to  II 


Transfffl'  fr6m  II  to  I 
Transfer  from  I  to  II 

Add  to  II  


Add  to  II 
Add  to  II 


Transfer  from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  II  to  I 

Remove  from  II  

Transfer  from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  II  to  I 


Transfer  from  II  to  I 
Transfer~from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  II  to  I 

Transfer  from  II  to  I 
Transfer  from  II  to  I  ^ 
Transfer  from  II  to  I , 
Transfer  from  II  to  I 
Transfer  from  II  to  I  , 
Transfer  from  II  to  I , 
Transfer  from  II  to  I . 
Add  to  II  


Add  to  II 
Add  to  II 
Add  to  II 


Proponent 


Netherlands  and  Germany 


Irxlonesia  ... 
Switzerland 


Australia 

New  Zealand 

New  Zealand 


Netfierlarxls 


Ghana 
Ghana 
Ghana 


Madagascar  &  Switzertand 
Madagascar  &  Switzerland 
Switzerland  


Switzertand  ... 
New  Zealand 


India 


Mexico  &  Switzerland 
Mexico  &  Switzerland 
Mexico  &  Switzerland 


Germany 


Madagascar  &  Switzerland 
Madagascar  &  Switzerland 


India 


Germany;  Kenya 
India 


Madagascar  &  Switzerland 
Madagascar  &  Switzerland 
Madagascar  &  Switzerland 

Switzertand  

Madagascar  &  Switzerland 
Madagascar  &  Switzerland  . 
Madagascar  &  Switzerland  . 


Madagascar  &  Switzerland 
Madagascar  &  Switzerland 
Madagascar  &  Switzerland 
Madagascar  &  Switzerland 


Madagascar  & 
Madagascar  & 
Madagascar  & 
Madagascar  & 
Madagascar  & 
Madagascar  & 
Madagascar  & 
Irxjia 


Switzerland 
Switzerland 
Switzerland 
Switzerland 
Switzerland  , 
Switzerland  . 
Switzerland  . 


Germany 

Germany  

Netheriarxis 


Tentative  U.S.  positnn 


Support  (22) 

Oppose  (26) 
Support  (19) 


Si4)port(l) 
S«4iport(l) 

Support  (3) 


Support  (1) 

Support  (3) 
Support  (3) 
Support  (22) 


Support  (1) 
Support  (2) 
Support  (1) 

Support  (1) 

Under  review  {27) 

Support  (28.2) 

Oppose  (12) 
Support  (1) 
Support  (2) 

Support  (2) 

Support  (1) 
Oppose  (29) 

Oppose  (30.12.2) 

Support  (1.2,31) 
Support  (2) 

Support  (1,2) 
Support  (1,2) 
Support  (1.2) 
Under  review  (33) 
Support  (1.2) 
Support  (1,2) 
Support  (1,2) 


Support  (1,2) 
Support  (1.2) 
Support  (1.2) 
Support  (1J2) 

Support  (1.2) 
Support  (1.2) 
Support  (li) 
Support  (1.2) 
Support  (1.2) 
Support  (1.2) 
Support  (1.2) 
Oppose  (30.12.2) 

Support  (1.2.32) 
SujaJDOrt  (1,2.32) 
Under  review  (34) 
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opGOGS 


Family  Orchidaceae: 

CaWeya  skinneri 

Cypripedium  corcSgerum  ... 

Cypiipedium  elegans 

Cypripedium  Nmalaicum  ... 

Cypiipedium  tibeticum 

Dendrobium  cruentum 

Dididea  cunninghamii 

Lycaste  skinneri  (var.  alba) 
FamiJy  Polygonaceae: 

Rheum  australe 

Family  Ranunculaceae: 

Aconitum  deinorrhizum 

Aconitum  ferox 

Aconitum  heterophyllum  .... 

Coptis  teeta 

Feimily  Rosaceae: 

Prunus  africana  

Family  Scrophulariaceae: 

Picrorhiza  kurroda  

Family  Taxaceae: 

Taxus  wallichiar)a 

Family  Theaceae: 

Camellia  chrysantha 

Family  Thymelaeaceae: 

Aguilaria      malaccensis 
agallocha). 
Family  Valerianaceae: 

Nardostachys  grandiflora 


(syn. 


A. 


Proposed  amendment 


Transfer  from  I  to  II 
Transfer  from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  I  to  II 
Transfer  from  I  to  II 


Add  to  II 

Add  to  II 
Add  to  II 
Add  to  II 
Add  to  II 

Add  to  II 

Add  to  II 

Add  to  II 


Remove  from  It 
Adi  to  II  


Add  to  I 


Parts  and  Derivatives  Proposal  with  respect  to  Appendix  II  plant  taxa  replace  the  stand- 
ard exdusions:  "tssue  cultures  and  flasked  seedling  cultures"  with  "seedlings  or  tis- 
sue cultures  otjtained  in  vitro  in  sterile  culture  media,  either  liquid  or  solid,  transported 
in  containers  commonly  used  for  this  type  of  cultures,  with  different  shapes  and  made 
of  different  materials". 


Proponent 


Switzerland  &  Mexico 

India „ 

India 

India „ 

Inda 

Thailand 

Switzerland 

Switzerland  &  Mexico 

India 


India. 
India 
India 
Inda 


Kenya  

India 

India 

Switzerland 
India 


India 

Germany 


Tentative  U.S.  position 


Support  (1) 
Oppose  (30,12) 
Oppose  (30.12) 
Oppose  (30,12) 
Op(X)se  (30) 
Support  (2,32) 
Support  (1) 
Support  (1) 

Oppose  (30,12.2) 

Oppose  (2) 
Oppose  (2) 
Oppose  (2) 
Support  (2) 

Support  (1,2) 

Oppose  (30,12,2) 

Support  (2) 

Support  (1) 

Support  (2) 


Oppose  (30,12,2) 
Support 


'  The  listing,  uplisting,  downlisting,  or  delisting  of  the  taxon,  as  proposed,  appears  to  be  justified  by  ttie  biological  status  and  trade  information 
in  tt>e  proposal  or  currently  available  to  the  Service. 

'  Limited  population  status  and  trade  infornnation  is  given,  txjt  the  United  States  will  give  strong  consideration  to  the  positions  of  range  State(s) 

3 The  listing  of  this  taxon,  as  proposed,  appears  to  be  justified  by  the  trade  information  and/or  the  similarity  of  appearance  concern. 

*  Although  this  proposal  was  not  formerly  submitted  pursuant  to  the  ten-year  review  resolution  for  downlisting,  this  proposal  appears  to  be  justis 
tied  urxJer  such  provisions. 

s  These  species  of  chinchilla  occurring  in  South  America  are  presently  listed  in  Appendix  I  and  are  classified  as  rare,  vulnerable  or  endangered 
t)y  lUCN.  Complete  removal  of  protection  for  captive-bred  forms  of  these  species  potentially  places  wiki  populations  at  risk.  However  a 
downlisting  of  the  captive  populations  in  South  America  to  Appendix  II  may  be  appropriate. 

«The  United  States  continues  to  support  the  1978  request  from  the  International  Whaling  Commission  (IWC)  to  take  all  possitile  measures  to 
support  the  IWC  ban  on  commercial  whaling  for  certain  species  and  stocks  of  whales  and  therefore  opposes  the  transfer  of  the  minke  whale 
from  Appendix  I  to  II. 

^  Trade  information  considered  insufficient,  and  trade  of  species  occurring  in  the  United  States  does  not  appear  to  warrant  listing  the  entire 
genus.  Five  species  kJentified  in  Mammals  Checklist  of  the  Wortd  by  Wilson  and  Reeder  (1993)  including  two,  C.  leuconotus  and  C.  mesoleucus 
thai  occur  in  southwestern  part  of  the  United  States. 

^The  Service  believes  that  in  order  for  the  African  countries  to  maintain  sustainable  populations  of  Afrrcan  elephants,  the  people  in  those 
countries  must  realize  both  consumptive  and  nonconsumptive  benefits  from  this  natural  resource.  The  proposal  as  written,  however  does  not  ot>- 
ygate  South  Africa  to  obtain  approval  from  the  CITES  Parties  before  trading  in  ivory  after  COP10,  and  the  United  States  does  not  support  re- 
opening the  ivory  trade.  A  Panel  of  Experts  established  under  the  provisions  of  resolution  Conf.  7.9  is  reviewing  in-country  trade  controls  The 
U.S.  will  devekjp  its  position  after  receipt  of  the  Panel's  report. 

«»This  proposal  woukj  allow  legal  trade  in  rhino  horn  products,  albeit  with  strict  in-country  controls,  and  such  trade  is  premature  until  illeqal 
trade  is  ur>der  control.  - 

'  This  proposal  does  not  meet  trade  control  provisions  outlined  in  resolution  Conf.  7.9. 

'°The  Servk:e  is  concerned  that  no  information  has  tieen  presented  to  show  that  the  vicuna  populations  on  Appendix  II  have  benefited  from 
the  harvest  now  proposed  for  all  populations.  The  Sen/ice  is  also  concerned  about  a  request  in  the  proposal  to  market  internationally  both  wool 
from  live  vrcunas  and  wool  from  warehoused  stocks,  tvio  trade  controls  such  as  those  proposed  by  Chile  are  proposed  to  ensure  that  illeoal  wool 
does  not  enter  trade. 

"Export  of  fiber  and  reimport  of  processed  fiber  couW  be  monitored  to  control  inclusion  of  illegal  fiber  in  any  significant  amount  No 
downlisting  of  Appendix  I  populations  is  proposed,  as  with  ttie  Peruvian  proposal. 

'^Ttie  population-status  information  Is  not  sufficient  to  warrant  the  listing,  uplisting,  downlisting,  or  delisting  as  proposed 

13  These  entities  are  listed  as  a  single  species  Anas  nesiotas  in  CITES-adopted  checklist  and  the  subspecies  Anas  aucklandica  nesiolas  is  al- 
readyon  Appendix  I.  Consider  recommendation  of  the  Nomenclature  Committee  as  to  whether  to  list  as  a  single  or  as  three  species. 

'*The  Sendee  is  concerned  with  the  methodology  used  in  the  study  on  which  this  proposal  is  based  and  understands  that  this  studv  is  tjeino 
reviewed  by  lUCN  peer  group. 

'6  While  the  biological  status  and  trade  information  supports  this  proposal,  the  "species"  is  conskJered  to  be  a  color  morph  of  C  auriceps  in 
the  CITES-adopted  checklist.  Therefore,  conskJer  the  recommendatkjn  of  the  Nomenclature  Committee. 

'6  While  the  Servrce  has  a  tentative  position  to  support  this  proposal,  the  final  position  will  depend  in  part  upon  the  proponent  providing  specific 
procedures  and  regulations  for  lk:ensing  and  inspection  commitments  and  specific  details  for  long-term  population  monitoring  program 

'Mhe  Sen/k»  remains  concerned  about  the  management  and  enforcement,  including  but  not  limited  to  the  consklerations  presented  in  foot- 
note 18a. 

'8a The  transfer  of  certain  crocodilian  populations  from  Appendix  I  to  II  was  proposed  pursuant  to  Conf.  3.15  (ranching)  or  Conf.  7.4  (export 
9,H?I?'- J"®  Service's  initial  support  of  these  proposals  is  contingent  upon  assurance  that  (1)  annual  reports  are  t>eing  regularly  filed  with  the 
CITES  Secretanat  by  the  proponent,  (2)  there  is  an  adequate  basis  to  monitor  the  status  of  wild  populations,  (3)  animals  will  be  returned  to  the 
wikJ  in  numbers  as  appropriate,  and  (4)  there  is  an  imptementaWe  limit  on  the  harvest  of  wild  juveniles  and  adults. 


^^^JS^SS^ItS^,!^"^  "  "*"«  -^  =°^-  '■''  ■"«  ""^  "•'^^  <"  "«  •^^  »«»  beyond  ^««y 

^fii?!^l!2Ii  '5l!.^°P°Hi?iP"^''*°^  "P°"  *^  inclusion  of  the  entire  species  L  punctata  in  Appendix  II 

an/ JalelS'Sf  J^wWi'S^'S """  '"  '"""*  '"'"«'»«•>' "=»"»""  <=•>"  ^  '«  (i.e..  du. » me laxo.'.  ra,l,y. a™, beca,^ 

subglt^^s'SS^SS  °*  *""  '^'^  "^^  •^  "^  ''"'"''"^'  '^"^  °'  ^"^'arity-of-appearance  concerns  for  the  remain.ng  dwarf  taxa  of 
3<*  Trade  information  consktered  insufficient. 

3f  The  listing  of  this  taxon  appears  to  be  justified;  similanty-of-appearance  also  is  a  concem 


Future  Actions 

The  Service  will  announce  in  the 
Federal  Register  the  revised  provisional 
agenda  and  working  program  for  COP9 
and  resolutions  submitted  by  the 
Parties.  That  Federal  Register  notice 
will  present  the  Service's  tentative 
negotiating  positions  on  these  agenda 
items  and  resolutions. 

The  Nomenclature  Committee,  in 
conjunction  with  the  Wildlife  trade 
Monitoring  Unit,  has  been  working  to 
review  and  resolve  numerous 
ambiguities  in  the  Appendices  that 
arose  from  the  hsting  of  taxa  at  the 
plenipotentiary  and  first  meetings  of  the 
Conference  of  the  Parties.  Supporting 
dociunents  were  not  a  matter  of  record 
at  these  initial  meetings.  In  addition, 
accepted  names  for  those  originally 
listed  taxa  have  changed  in  some 
instances.  The  Nomenclature  Committee 
has  submitted  a  list  of  such 
clarifications  to  the  CITES  Secretariat 
for  consideration  by  the  Parties  at  C0P9. 


A  copy  of  this  report  is  available  from 
the  Office  of  Scientific  Authority. 
The  next  regular  meeting  of  the 
Parties  is  scheduled  to  be  held  in  Fort 
Lauderdale,  Florida  from  November  7- 
18,  1994.  The  Service  will  develop  final 
negotiating  positions  and  announce 
these  decisions  prior  to  the  meeting  of 
the  Conference  of  Parties.  These 
negotiating  positions  will  be  based  upon 
the  best  available  biological  and  trade 
information,  taking  into  account 
comments  received  in  response  to  this 
notice.  If  further  information  is 
presented  at  the  meeting  in  Fort 
Lauderdale,  the  U.S.  delegation  to  C0P9 
will  also  take  it  into  account  in 
determining  whether  the  Service's 
previous  positions  remain  appropriate. 

Public  Meeting 

The  Service  announces  a  public 
meeting  on  September  14,  1994,  from 
9:30  a.m.  to  1:00  p.m.  in  the  Buffet 
Room  adjacent  to  the  cafeteria  of  the 
Department  of  the  Interior,  18th  and  C 
Streets,  NW.,  Washington,  DC.  This 


meeting  is  being  held  to  provide 
information  about  COP9,  and  to  receive 
comments  from  the  public  on  the 
proposed  amendments  to  the 
Appendices,  the  proposed  resolutions, 
and  other  agenda  items. 

This  notice  was  not  subject  to  Office 
of  Management  and  Budget  review 
under  EO  12866.  This  notice  was 
prepared  by  Drs.  Charles  W.  Dane, 
Bruce  MacBryde,  and  Marshall  Howe, 
Office  of  Scientific  Authority,  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (16  U.S.C  1531  et 
seq). 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species. 
Export,  Imports,  Transportation,  and 
Treaties. 

Dated:  August  30,  1994. 

George  R.  Frampton,  |r., 

Assistant  Secretary.  Fish  and  Wildlife  and 
Parks. 

IFR  Doc.  94-21994  Filed  9-2-94:  8:45  ami 
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Forest  Service 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put>l)C.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxl 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-088-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  four  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plcint  Health  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quahty 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 


Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141. 
South  Building.  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP.  APHIS. 
USDA.  room  850.  Federal  Building. 
6505  Belcrest  Road.  Hyattsville,  MD 
20782.  (301)  436-7612.  For  copies  of  the 
envirormiental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 


limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and.  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  olher  relevant  literature, 
provide  the  public  with  dociuneritation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  num- 
t)ef 

Permittee 

Date  is- 
sued 

Organisms 

Field  test 
location 

94-172-01  ... 
94-180-02  ... 
94-161-01  ... 

94-166-01  ... 

Barham  Seeds, 
Incorporated. 

Upjohn  Com- 
pany. 

Du  Pont  Agri- 
cultural Prod- 
ucts. 

Mycogen  Cor- 
poration. 

7-27-94 
7-27-94 
7-29-94 

7-29-94 

Brassica  oleracea  (broccoli)  plants  genetically  engineered  to  express  male  ste- 
rility and  tolerance  to  phosphinothricin  herbicides. 

Squash  plants  genetically  engineered  to  express  resistance  to  cucumber  mo- 
saic virus,  watermelon  mosaic  vinjs  2,  and  zucchini  yellow  mosaic  virus. 

Canola  plants  genetically  engineered  to  express  altered  genes  affecting  seed 
fatty  acid  composition. 

Alfalfa    plants    genetically    engineered   to    express    a   gene    from    Bacillus 
thuhngiensis  (Bt)  for  resistance  to  coleopteran  insects. 

Califomia. 

Maryland,  North 

Carolina. 
Arizona. 

Califomia, 
Idaho.  Wis- 
consin. 
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The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U-S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 


Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implerhenting  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31, 1979). 


Done  in  Washington.  DC,  this  30th  day  of 
August  1994. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  94-21882  Filed  9-2-94;  8:45  am] 
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Supplement  to  Final  Environmental 
Impact  Statement  for  East  Curlew 
Creek  Area  Timber  Sales,  Cotvilie 
National  Forest,  Ferry  County,  WA 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  a- 
supplement  to  final  environmental 
impact  statement. 

SUMMARY:  The  USDA,  Forest  Service. ' 
will  prepare  a  Supplement  to  the  Final 
Envirorunental  Impact  Statement  (EIS) 
for  East  Curlew  Creek  Area  Timber 
Sales.  The  final  EIS  and  Record  of 
Decision  were  released  in  March  1994 
(Notice  of  Availability  date  is  March  25, 
1994,  59  FR  14162).  After  a  lighting 
storm  in  July  1994,  a  fire  began  in  the 
Copper  Butte  area.  This  fire  burned  over 
133  acres  of  prepared  timber  sale 
harvest  units  in  the  East  Curlew  Creek 
Area  timber  sales  while  damaging  or 
killing  timber  within  a  10,670  acre  area. 
The  area  damaged  by  fire  is  partially 
within  and  adjacent  to  the  original 
analysis  area.  This  significant  new 
circumstance  has  dictated  substantial 
changes  that  must  be  reanalyzed  as  a 
supplement  to  the  existing  analysis. 
ADDRESSES:  Submit  written  comments 
and  questions  about  this  Supplement  to 
Republic  Ranger  District,  Colville 
National  Forest,  180  North  Jefferson,  _ 
P.O.  Box  468,  Republic,  Washington 
99166,  Phone:  (509)  775-3305. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pat  Egan,  Republic  District  Ranger.  . 
Colville  National  Forest. 
SUPPLEMENTARY  INFORMATION:  The 
original  decision  was  to  have  two  timber 
sales — Alec  Timber  Sale  and  Santim 
Timber  Sale.  The  Alec  Timber  sale  was 
to  harvest  3.8  million  board  feet 
(MMBF)  of  timber -fixjm  approximately 
771  acres  without  any  road 
construction.  The  Santim  Timber  Sale 
was  to  harvest  4.2  MMBF  of  timber  from 
approximately  754  acres  while 
constructing  2.3  miles  of  road.  The 
original  analysis  area  was 
approximately  29,600  acres  and 
included  a  portion  of  the  Profanity 
Roadless  Area  which  was  considered, 
but  not  selected  for  Wilderness 
designation. 

On  May  27, 1994,  the  Regional 
Forester  signed  a  Decision  Notice  for  the 
Continuation  of  the  Interim 
Management  Direction  Establishing 
Riparian,  Ecosystem  and  Wildlife 
Standards  for  Timber  Sales  (also  known 
as  screening  direction).  These  Interim 
Direction  changes  were  made  to  the  East 
Curlew  Area  Timber  Sales  Record  of  - 
Decision  to  conform  to  this  Interim 
Direction. 


The  July  fire  and  Regional  Interim 
Direction  have  resulted  in  new 
circumstances  and  substantial  changes 
to  the  original  decision  for  East  Curlew 
Creek  Area  Timber  Sales.  The  proposed 
action  begin  considered  in  this 
Supplement  is  as  follows:  (1)  A  Copper 
Salvage  Sale,  which  would  har\'est 
approximately  5.0  MMBF  from  750 
acres  with  no  road  construction,  (2) 
Santim  Timber  Sale,  which  would 
harvest  approximately  2.6  MMBF  from 
346  acres  with  no  road  construction; 
and  (3)  no  change  in  the  Alec  timber 
sale.  No  road  construction  is  planned 
within  the  Profanity  Roadless  Area.  The 
draft  Supplement  will  be  tiered  to  the 
final  EIS  for  the  Colville  National  Forest 
Land  and  Resource  Management  Plan 
(December,  1988). 

The  Supplement  will  be  prepared, 
circulated  and  filed  in  the  same  fashion 
(exclusive  of  scoping),  as  a  draft  and 
final  environmental  statement  (40  CFR 
1502.9).  The  draft  Supplement  is 
expected  to  be  filed  in  January  1995  and 
available  for  public  comment  and 
review. 

The  comment  period  on  the  draft 
Supplement  to  the  final  EIS  will  be  45 
days  bom  the  date  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  in  the  Federal 
Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  Supplement  to  final 
EIS  must  structure  their  participation  in 
the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  S'RDC, 
435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  Supplement  stage  but 
that  are  not  raised  imtil  after  completion 
of  the  final  Supplement  may  be  waived 
or  dismissed  by  the  courts.  City  of 
Angoon  v.  Model,  803  F.2d.  1016,  1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
Supplement  to  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  Supplementjo 


the  final  EIS  should  be  as  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  Supplement,  comments  may  also 
address  the  adequacy  of  the  draft 
Supplement  to  the  final  EIS  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
(Reviewer  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environment  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points.) 

After  the  45  day  comment  period  ends 
on  the  draft  Supplement  to  the  final  EIS, 
the  comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  Supplement  to  the 
final  EIS.  The  final  Supplement  is 
scheduled  to  be  completed  by  March 
1995.  In  the  final  Supplement  to  the 
Final  EIS,  the  Forest  Service  is  required 
to  respond  to  the  comments  received  (40 
CFR  1503.4).  Edward  L.  Schultz,  Forest 
Supervisor,  Responsible  Official  will 
consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  Supplement  to  the  EIS  and 
applicable  laws,  regulations,  and ' 
pohcies  in  making  a  decision  regarding 
this  proposal.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  review  under  36  CFR  215. 

Dated;  August  24, 1994. 
Edward  L.  Schultz, 
Forest  Supenisor 
[FR  Doc.  94-21868Filed  9-2-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 

IX)C  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Survey  of  Local 
Government  Finances  (School  Svstem). 

Form  i\umber(s):  F33,  F33-1,  'F33-L1. 

Agency  Approval  Number:  0607- 
0700. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  2,871  hours. 

Number  of  Respondents:  894. 

Avg  Hours  Per  Response:  3  hours  12 
minutes. 

Needs  and  Uses:  The  Census  Bureau 
collects  financial  data  for  public  school 
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systems  as  part  of  its  Annual  Survey  of 
State  and  Local  Government  Finance. 
This  survey  is  the  only  comprehensive 
source  of  public  fiscal  data  collected  on 
a  nationwide  scale  using  uniform 
definitions,  concepts,  and  procedures. 
Data  are  incorporated  with  other  state 
and  local  government  finance  data  and 
entered  into  the  national  income 
accounts.  Data  are  also  used  in  long- 
established  Census  Bureau  reports  and 
provided  to  the  National  Center  for 
Education  Statistics  (NCES).  The 
collection  of  these  data  at  the  school 
system  level  are  closely  coordinated 
with  the  NCES'  National  Public 
Education  Finance  Survey  (NPEFS) 
which  oMains  state  totak  for  revenue 
and  expenditure  items. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Annually. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 335-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312. 14di  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  August  30. 1994. 
G«rald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  94-21827  Filed  9-2-94;  8:45  ami 
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Agency  Forms  Under  Review  by  ttie 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Benchmark  Survey  of  U.S. 
Direct  Investment  Abroad-1994.  " 

Form  Numbeiis):  BE-10. 

Agency  Approval  Number:  None. 

Type  of  Request:  New. 

Burden:  451 .200  hours. 

Number  of  Respondents:  2.830. 

Avg  Hours  Per  Response:  159.4  hours. 

Needs  and  Uses:  The  purpose  of  the 
benchmark  survey  of  U.S.  direct 
investment  abroad  is  to  obtain 
Comprehensive  data  on  the  overall 


operations  of  U.S.  parent  companies  and 
their  foreign  affiliates,  and  on  positions 
and  transactions  between  them.  The 
survey  is  mandated  by  Congress  to 
provide  a  factual  framework  for 
addressing  the  concerns  of  policymakers 
and  the  general  public  about  the  effects 
of  direct  investment  abroad  on  the  U.S. 
and  foreign  economies.  The  data  from 
the  survey  will  provide  benchmarks  for 
deriving  current  universe  estimates  of 
direct  investment  from  sample  data 
collected  in  other  BEA  surveys  in 
nonbenchmark  years.  The  data  are 
needed  to  record  the  size  of  U.S.  direct 
investment  abroad,  measure  changes  in 
such  investment,  and  assess  its  impact. 
They  are  also  required  for  compiling  the 
balance  of  payments,  international 
investment  position,  and  national 
income  and  product  accounts  of  the 
United  States. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Quinquennially. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

Agency:  Bureau  of  Economic 
Analysis. 

Tide:  Foreign  Airline  Operators'  • 
Revenue  and  Expenses  in  the  United 
States. 

Form  Number(s):  BE-36. 

Agency  Approval  Number:  0608-0013. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  325  hours. 

Number  of  Respondents:  65. 

Avg  Hours  Per  Response:  5  hours. 

Needs  and  Uses:  The  survey  is 
required  in  order  to  obtain 
comprehensive  data  concerning  foreign 
air  carriers'  revenues  and  expenses  in 
the  United  States.  The  data  are  needed 
primarily  to  compile  U.S.  international 
accounts. 

Affected  Public:  Businesses  or  other 
for-profit  institutions  (foreign  airline 
companies). 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Paul  Bugg.  (202) 
395-3093. 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Ocean  Freight  Revenues  and 
Foreign  Expenses  of  United  States 
Carriers;  and  U.S.  Airline  Operators' 
Foreign  Revenues  and  Expenses. 

Form  Numberts):  BE-30  and  BE-37. 

Agency  Approval  Number:  0608- 
0011. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1,088  hours. 

Number  of  Respondents:  58. 


Avg  Hours  Per  Response:  9  hours. 

Needs  and  Uses:  The  BE-30  is 
required  in  order  to  obtain 
comprehensive  data  concerning  United 
States  ocean  carriers'  freight  revenues 
and  foreign  expenses.  The  BE-37  is 
required  to  obtain  comprehensive  data 
concerning  United  States  airline 
operators'  foreign  revenues  and 
expenses.  The  data  from  both  surveys 
are  needed  primarily  to  compile  U.S.. 
international  accounts. 

Affected  Public:  Businesses  or  other 
for-profit  institutions  (U.S.  ocean 
carriers  and  U.S.  airline  operators). 

Frequency;  Quarterly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Paul  Bugg,  (202) 
395-3093. 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Foreign  Ocean  Carriers' 
Expenses  in  the  United  States. 

Form  Number(s):  BE-29. 

Agency  Approval  Number:  0608- 
0012. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  520  hours. 

Number  of  Respondents:  1 30. 

Avg  Hours  Per  Response:  4  hours. 

Needs  and  Uses:  The  survey  is 
required  in  order  to  obtain 
comprehensive  data  concerning  foreign 
ocean  carriers'  expenses  in  the  United 
States.  The  data  are  needed  primarily  to 
compile  U.S.  international  accounts. 

Affected  Public:  Businesses  or  other 
for-profit  institutions  (foreign  carriers' 
U.S.  agents). 

Frequency:  Armually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Paul  Bugg.  (202) 
395-3093. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271.  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Paul  Bugg,  OMB  Desk  Officer,  room 
10201,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  August  30. 1994. 
Gerald  Tache. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc  94-21828  Filed  9-2-94;  8:45  ami 
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Office  of  the  Secretary 

Perfonnance  Review  Board; 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Office  of  the  Secretary  Senior  Executive 
Service  (SES)  Performance  Appraisal 
System: 

Iain  S.  Baird 

Hugh  L.  Brennan  , 

Gilbert  Colon 

Anthony  A.  Das 

Barbara  S.  Fredericks 

James  V.  Hackney 

Robert  F.  Kugelman 

Melissa  A.  Moss 

Frederick  T.  Knickerbocker 

Charles  H.  McEnemey, 

Human  Resources  Specialist. 

IFR  Doc.  94-21904  Filed  9-2-94;  8:45  am) 
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Agency  Forms  Under  Review  by  the 
OJffice  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Distribution  License  Procedure. 

Agency  Form  Number:  None  but 
requirements  are  found  at  Section  773.3 
of  the  Export  Administration 
Regulations. 

OMB  Approval  Number:  0694-0015. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  5,698  hours. 

Number  of  Respondents:  4,225. 

Avg  Hours  Per  Response:  Varies 
between  5  minutes  and  40  hours 
depending  on  the  requirement. 

Needs  and  Uses:  The  information 
collected  under  the  Distribution  License 
Procedure  is  used  to  determine  if  an 
exporter  needs  a  Distribution  License 
and  if  an  exporter  qualifies  for  the 
license.  Additional  information  is  used 
to  confirm  DL  holders  compliance  with 
the  requirements  of  the  license. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Petition  Format  for  Requesting 
Rehef  Under  U.S.  Antidumping. 


Agency  Form  Number:  ITA-357P  and 
requirements  can  be  found  at  19  CFR 
353.12. 

OMB  Approval  Number:  0625-0105. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1 ,520  hours. 

Number  of  Respondents:  38. 

Avg  Hours  Per  Response:  40. 

Needs  and  Uses:  Under  Section  732  of 
the  Tariff  Act,  as  amended,  the 
Department  of  Commerce  is  required  to 
.  initiate  an  antidumping  investigation 
when  a  domestic  interested  party  alleges 
the  elements  necessary  for  the 
imposition  of  an  antidimiping  duty  on 
an  imported  product.  The  antidumping 
petition  is  used  to  gather  the 
information  necessary  to  determine 
whether  an  antidumping  duty 
investigation  is  warranted.  The 
information  requested  relates  to  the 
existence  of  sales  at  less  than  fair  value 
and  injury  to  the  affected  U.S.  industry. 
This  information  is  necessary  in  setting 
forth  an  allegation  that  foreign 
merchandise  is  being  dumped  in  the 
United  States  and  forms  the  basis  for 
initiating  an  investigation. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses  • 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Marketing  Data  Form  (MDF). 

Agency  Form  Number:  rTA-466P: 

OMB  Approval  Number:  0625-0047. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  2,475  hours. 

Number  of  Respondents:  3,300. 

Avg  Hours  Per  Response:  45  minutes. 

Needs  and  Uses:  The  Marketing  Data 
Form  is  sent  to  participants  along  with 
other  materials  necessary  to  participate 
in  an  ITA  trade  exhibition,  trade 
mission  or  matchmaker.  The  MDF 
provides  information  necessary  to 
produce  export  promotion  brochures 
and  directories  and  to  arrange 
appointments  and  prospect  calls  on 
behalf  of  the  participants  with  key 
prospective  buyers,  agents,  distributors 
or  government  officials.  Specific 
information  is  also  requested  in  terms  of 
the  participants'  objectives.  Without  this 
information,  ITA  would  have  no  basis 
for  preparing  promotional  activities. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency;  On  occasion. 


Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NO.^A). 

Title:  Information  Needed  for  Share 
Transfer  in  Wreckfish  Fishery. 

Agency  Form  Number:  None 
Assigned. 

OMB  Approval  Number:  0648-0262. 

T\j)e  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  4  hours. 

Number  of  Respondents:  1 5. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  Amendment  5  to  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region  implemented  a  limited 
entr>-  program  for  its  vn-eckfish  sector 
consisting  of  transferable  percentage 
shares  of  the  annua!  total  allowable 
catch.  The  reporting  requirement  relates 
to  the  reports  required  when  percRntage 
shares  are  transferred  or  sold  to  another 
The  information  provided  is  used  to 
record  the  sale  and  to  reissue  the  shares 
certificate. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NO.^A). 

Title:  Application  for  Authorized 
Chart  Agent. 

/\gencv  Form  Number.  NOAA  49-74 

OMB  Approval  Number:  0648-01 64-. 

Type  of  Request:  Extension  of  Lhe 
expiration  date  of  a  currently  approved 
collection. 

Burden:  150  hours. 

Number  of  Respondents:  600 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  information 
collected  is  needed  to  determine  if 
applicants  to  become  chart  agents  are 
qualified.  The  information  is  also  used 
to  determine  if  there  will  be  enough  of 
a  market  in  the  sales  area  to  justify  the 
maintenance  of  an  account. 

Affected  Public:  Small  businesses  or 
organizations. 

Frequency:  On  occasion  — 
information  is  submitted  to  the  National 
Ocean  Service  on  aijne-time  basis. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NO  \,-\). 

Title:  Species-Specific  Seafood 
Marketing  Council  Requirements. 

Agency  Form  Number:  None. 
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OMB  Approval  Number:  0648-0215. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  320  hours. 

Number  of  Respondents:  1. 

Avg  Hours  Per  Response:  320  hours. 

Needs  and  Uses:  The  Fish  and 
Seafood  Promotion  Act  of  1986  requires 
the  Secretary  of  Commerce  to  charter 
Seafood  Marketing  Councils.  The 
mission  of  such  Councils  will  be  to 
promote  fish  and  fish  products,  improve 
marketing  and  utilization  of  fish,  and 
provide  consumer  education  on  the 
value  of  fish  products.  Information  is 
required  in  order  for  the  Secreteuy  to 
approve  a  Council  and.  once  it  is. 
certain  reports  must  be  filed.  Without 
this  information.  NOAA  would  not  have 
sufficient  information  to  base  its 
decision. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions,  small  businesses  or 
organizations. 

Frequency:  On  occasion,  annually, 
semi-annually. 

Responderiit's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle.' 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce.  Room 
5327.  14th  and  Constitution  Avenue. 
N.W.,  Washington.  DC.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer, 
Room  10202,  New  Executive  Office 
Building,  Washington,  DC.  20503. 

Dated:  August  30. 1994 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
IFR  Doc  94-21886  Filed  9-2-94:  8:45  ami 
BtUMG  CODE  SSW-CW-f 


Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  September  29, 
1994.  9KX)  a.m.,  in  the  Herbert  C. 
Hoover  Building,  Room  3884. 14th 
Street  and  Pennsylvania  Avenue,  N.W.. 
Washington.  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  .Administration  on 
i  m  plementatlon  of  the  Export 


Administration  Regulations  (EAR)  and 
provides  for  continuing  review  to 
update  the  EAR  as  needed. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman 

2.  Presentation  of  papers  and  public 

comments 

3.  Update  on  Export  Administration  Act 

(EAA)  and  Bureau  of  Export 
Administration  (BXA) 
reorganization 

4.  Update  on  Export  Administration 

Regulations  (EAR) 

5.  Update  on  Export  Enforcement  issues 

6.  Presentation  on  Office  of  Financial 

Assets  Control  (Treasury) 

Executive  Session 

7.  Discussion  of  matters  properly 

classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  export 
control  program  and  strategic 
criteria  related  thereto 
The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting-  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  memt)ers, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter.  TAC  Unit/OAS/ 
EA,  Room  3886C.  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  18, 
1993,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
hsted  in  5  U.S.C.  552b(cMl)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3).  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  For  further  information,  call  Lee 
Ann  Carpenter  at  (202)  462-2583. 


Dated:  August  31,  1994: 
Lee  Ann  Carpenter. 

Director.  Technical  Advisory  Committee  Unit.' 
[FR  Doc.  94-21887  Filed  9-2-94;  8:45  am] 
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Economic  Development 
Administration 

Performance  Review  Board; 
Membership  | 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Economic  Development  Administration 
Senior  Executive  Service  (SES) 
Performance  Appraisal  System: 

John  E.  Corrigan 

Edward  G.  Jeep 

Charles  E.  Oxley 

Craig  M.  Smith 

Che-ster ).  Straub,  Jr. 

Stephen  C  Broivniog 

Charles  H.  McEnemey. 

Human  Resourctm  Specialist. 

[FR  Doc.  94-21901  Filed  9-2-94;  8:45  am] 
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Economics  and  Statistics 
Administration 

Performance  Review  Board; 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Economics  and  Statistics 
Administration  Senior  Executive 
Ser\  ice  (SES)  Performance  Appraisal 
System: 

O.  Bryant  Benton 
Carol  S.  Carson 
Sally  C.  Ericsson 
Arnold  A.  )acksbn 
Frederick  T.  Knickerfoocker 
John  S.  Landefeld 
Robert  W.  Marx 
HarT>-  A.  Scarr 
Paula  J.  Schneider 
Kent  Hughes 
Katherine  K.  VVallman 

Charles  H.  McEnemey. 

Human  Resource  Specialist 

IFR  Doc.  94-21902  Filed  »-2-94;  8:45  ami 
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International  Trade  Administration 
[A-670-001J 

Potassium  Permanganate  From  the 
People's  Repotttc  of  China; 
Termination  of  AnMumping  Duty 
Administratfve  Review 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  July  7. 1994.  the 
Department  of  Commerce  (the 
Department)  received  a  request  from 
Carus  Chemical  Company  (Cams),  the 
petitioner,  that  it  be  permitted  to 
withdraw  its  request  for  an 
administrative  review,  pursuant  to  19 
CFR  353.22(a)(5)  (1994).  of  the 
antidumping  duty  order  on  potassium 
permanganate  from  the  People's 
Republic  of  China  (PRC)  for  the  period 
January  1, 1992,  through  December  31, 
1992.  Ahhongh  the  Department  received 
the  request  to  withdraw  after  the  normal 
period  allowed,  the  Department  is 
terminating  this  administrative  review 
,  in  accordance  with  19  CFR  353.22(a)(5). 
EFFECTIVE  DATE:  September  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Stotz,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washingtcm,  EX:  20230,  telephone 
number  (202)  482-4474. 

Backgronad 

On  January  31, 1984,  the  Department 
published  in  the  Federal  Register  (49 
FR  3898)  the  antidimiping  duty  order  on 
potassiimi  permanganate  from  the  PRC. 
After  receiving  a  timely  request  for 
review  from  Cams,  the  Department 
initiated,  on  March  26, 1993,  an 
administrative  review  for  the  period 
January  1, 1992,  through  December  31, 
1992  (56  FR  6621).  On  July  7. 1994, 
Cams  requested  that  it  be  permitted  to 
withdraw  its  request  for  review  for  this 
period  of  review. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  19  CFR  353.22(a)(5), 
the  Departm^it  may  extend  the  normal 
90-day  time  limit  for  withdrawal  of  a 
request  for  review  if  the  Depeirtment 
determines  it  is  reasonable  to  do  so.  We 
have  determined  that  it  is  reasonable  to 
extend  the  time  limit  for  Cams'  request 
because  we  have  not  issued  preliminary 
results  of  review  ibr  this  period  and 
because  there  is  no  indicatkm  on  the 
record  that  the  si^jstaative  rights  of  any 


party  would  be  impaired  by  such  a 

decision. 

Respondent  Zunyi  Chemical  Factory 
(Zunyi)  has  objected  to  the  termination 
request  on  the  grounds  that  (1)  the 
Department  should  not  ignore  the 
information  Zunyi  has  already  placed 
on  the  record  for  this  review,  and  (2)  the 
request  few  a  1992  review  was  a  factor 
in  respondent's  decision  not  to 
challenge  the  results  of  the  1990  review, 
published  on  May  23, 1994  (59  FR 
26625). 

It  is  our  position  that  Zunyi  should 
have  been  aware,  in  making  its  decision 
with  regard  to  the  1990  review,  that  the 
1992  review  was  based  solely  on  the 
petitioner's  request,  which  could 
possibly  be  withdrawn  pursuant  to  19 
CFR  353.22(aK5).  Furthermore,  neither 
the  statute  nor  the  regulations  prohibit 
the  termination  of  a  review  in  which 
responses  have  been  received.  Zunyi 
could  have,  in  either  case,  guaranteed 
its  right  to  continue  this  review,  by 
making  its  own  request  for  review  at  the 
proper  time.  By  not  making  such  a 
request,  Zunjri  has  forfeited  its  legal 
ability  to  compel  the  Department  to 
continue  a  review  in  which  the  only 
party  still  requesting  review  has  now 
withdrawn  that  request.  Accordingly,  it 
is  appropriate  to  terminate  this  review. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (19 
use.  1675)  and  19  CFR  353.22(a)(5). 

Dated:  August  25, 1994. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  94-21888  Plied  9-2-94:  8:45  am) 

BILUNG  CODE  3S10-OS-M 

[A-570-0011 

Potassium  Permangar>ate  From  the 
People's  ReputiHc  of  China; 
Termination  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  July  7,  1994,  the 
Department  of  Commerce  (the 
Department)  received  a  request  from 
Cams  Chemical  Company  (Cams),  the 
petitioner,  that  it  be  permitted  to 
withdraw  its  request  for  an 
administrative  review,  pursuant  to  19 
CFR  §  353.22(a)(5)  (1994).  of  the 
antidumping  duty  order  on  potassium 
permanganate  from  the  People's 


Republic  of  Oiina  (PRC)  for  the  period 
January  1, 1991  through  December  31, 

1991.  Although  the  Department  received 
the  request  to  virithdraw  after  the  normal 
period  allowed,  the  Department  is 
terminating  this  administrative  review 
in  accordance  with  19  CFR 

§  353.22(a)(5). 

EFFECTIVE  DATE:  September  6.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Stolz,  Office  of  Antidimiping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington,  D.C.  20230,  telephone 
number  (202)  482-4474. 

Background 

On  January  31, 1984,  the  Department 
published  in  the  Federal  Register  (49 

FR  3898)  the  antidumping  duty  order  on 
potassium  permanganate  from  the  PRC. 
After  receiving  timely  requests  for 
review  from  Cams  and  Novachem,  Inc. 
(Novachem),  an  importer,  the 
Department  initiated,  on  Febraarj-  24, 

1992,  an  administrative  review  for  the 
period  January  1, 1991  through 
December  31, 1991  (56  FR  6621). 
Subsequently,  on  May  8,  1992, 
Novachem  withdrew  its  request  for 
review.  On  July  7, 1994.  Cams  requested 
that  it  be  permitted  to  withdraw  its 
request  for  review  for  this  period  of 
review. 

SUPPLEMENTARY  INFORMATION:  According 
to  19  CFR  §  353.22(a)(5),  the  Department 
may  extend  the  normal  90-day  time 
limit  for  v^ithdrawal  of  a  request  for 
review  if  the  Department  determines  it 
is  reasonable  to  do  so.  We  have 
determined  that  it  is  reasonabie  to 
extend  the  time  hmit  for  Cams'  request 
because  we  have  not  issued  preliminary 
results  of  review  for  this  period,  and 
because  there  is  no  indication  on  the 
record  that  the  substantive  rights  of  any 
party  would  be  impaired  by  such  a 
decision. 

Respondent  Zunyi  Chemical  Factory 
(Zunyi)  and  Novachem  have  objected  to 
the  termination  request  on  the  grounds 
that  (1)  the  Department  should  not 
ignore  the  information  Zunyi  has 
already  placed  on  the  record  for  this 
review,  and  (2)  the  request  for  a  1991 
review  was  a  factor  in  respondent's 
decision  not  to  challenge  the  results  of 
the  1990  review,  pubHshed  on  May  23, 
1994  (59  FR  26625). 

It  is  our  position  that  Zimyi  should 
have  been  aware,  in  making  its  decision 
with  regard  to  the  1990  review,  that  the 
1991  review  was  presently  based  solely 
on  the  petitioner's  request,  which  could 
possibly  be  withdrawn  pursuant  to 
section  19  CFR  §  353.22(a)(5). 
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Furthermore,  neither  the  statute  nor  the 
regulations  prohibit  the  termination  of  a 
review  in  which  responses  have  been 
received.  Zunyi  could  have,  in  either 
case,  guaranteed  its  right  to  continue 
this  review  by  making  its  own  request 
for  review  at  the  proper  time.  By  not 
making  such  a  request,  Zunyi  forfeited 
its  legal  ability  to  compel  the 
Department  to  continue  a  review  in 
which  the  only  party  still  requesting 
review  has  now  withdrawn  that  request. 
Accordingly,  it  is  appropriate  to 
terminate  this  review. 

This  notice  is  pubUshed  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675)  and  19  CFR  353.22(a)(5). 

Dated:  August  25, 1994. 
Roland  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 
[FR  Doc.  94-21889  Filed  9-2-94;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  920535-41 94] 

RIN  0693-AA99 

Approval  of  Federal  Information 
Processing  Standards  Publication  188, 
Standard  Security  Lat>el  for 
Information  Transfer 

agency:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  new 
standard,  which  will  be  published  as 
FIPS  Publication  188,  Standard  Secvuity 
Label  for  Information  Transfer. 

SUMMARY:  On  August  21, 1992  and 
January  28, 1994,  notices  were 
published  in  the  Federal  Register  (57 
FR  37948  and  59  FR  4031,  respectively) 
that  a  Federal  Information  Processing 
Standard  for  Standard  Seciu'ity  Label  for 
the  Government  Open  Systems 
Interconnection  Profile  was  being 
proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  standard  as  a  Federal 
Information  Processing  Standards 
Publication,  and  prepared  a  detailed 
justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary  is 


part  of  the  public  record  and  is  available 
for  inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
Herbert  C  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues  NW.,  Washington,  DC  20230. 
This  FIPS  contains  two  sections:  (1) 
An  aimouncement  section,  which 
provides  information  concerning  the 
appUcability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  annoimcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  standard  is 
effective  March  1. 1995. 
ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  standard, 
including  the  technical  specifications 
section,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Noel  Nazario,  (301)  975-2837,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899. 

Dated:  August  30, 1994. 
Samuel  Kramer, 

Associate  Director. 

Federal  Information  Processing  Standard 
Publication  188 

(date) 

Announcing  A 

Standard  Security  Label  for  Information 
Transfer 

Federal  Information  Processing  Standards 
Publications  (FIPS  PUBS)  are  issued  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  after  approval  by  the 
Secretary  of  Commerce  pursuant  to  Section 
111(d)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as 
amended  by  the  Computer  Security  Act  of 
1987,  Public  Law  100-235. 

Name  of  Standard:  Standard  Security 
Label  for  Information  Transfer. 

Category  of  Standard:!  Computer  Security, 
Security  Labels. 

Explanation:  Security  labels  convey 
information  used  by  protocol  entities  to 
determine  how  to  handle  data  communicated 
between  open  systems.  Information  on  a 
security  label  can  be  used  to  control  access, 
specify  protective  measures,  and  determine 
additional  handling  restrictions  required  by  a 
communications  security  policy. 

This  standard  defmes  a  security  label 
syntax  for  information  exchanged  over  data 
networks  and  provides  label  encodings  for 
use  at  the  Application  and  Network  Layers. 
The  syntactic  constructs  defined  in  this 
standard  are  intended  to  be  used  along  with 
semantics  provided  by  the  authority 


establishing  the  security  policy  for  the 
protection  of  the  information  exchanged.  A 
separate  NIST  docimient,  referenced  in  an 
informative  appendix,  defines  a  Computer 
Seou-ity  Objects  Register  (CSOR)  that  serves 
as  repository  for  label  semantics.  The  CSOR 
assigns  a  unique  identifier  to  each  set  of 
interpretation  and  handling  rules.  This 
enables  the  communicating  parties  to  agree 
on  the  semantics  for  the  interpretation  of  the 
labels.  The  separation  of  the  lat)el  syntax 
from  its  semantics  enables  a  few  basic  label 
structiu«s  to  support  multiple  security 
policies. 

The  label  presented  here  defines  security 
tags  that  may  be  combined  into  tag  sets  to 
carry  security-related  information.  Five  basic 
security  tag  tj-pes  allow  security  information 
to  be  represented  as  bit  maps,  attribute 
enumerations,  attribute  range  selections, 
hierarchical  security  levels,  or  as  user- 
defined  data.  Because  of  inherent  differences 
in  layer  functionality,  the  security  la')el 
defined  in  this  document  is  expressed  both 
as  an  abstract  label  syntax  specification  for 
the  OSI  Application  Layer  and  an  encoding 
optimized  for  use  at  the  Network  Layer. 

Approving  Authority:  Secretary  of 
Commerce. 

Maintenance  Agency:  Computer  Systems 
Laboratory,  National  Instimte  of  Standards 
and  Technology. 

Cross  Index: 

Federal  Information  Resources 
Management  Regulations,  subpart  201- 
20.303.  Standards,  and  subpart  201-39.1002. 
Federal  Standards. 

General  Procedures  for  Registering 
Computer  Security  Objects.  NISTIR  5308, 
December  1993. 

Security  Labels  for  Open  Systems — An 
Invitational  Workshop.  NISTIR  4362.  June 
1990. 

Standard  Security  Label  for  GOSIP— An 
Invitational  Workshop,  NISTIR  4614,  June 
1991. 

Scope:  This  standard  defines  syntactic 
constructs  for  conveying  security  label 
information  when  Govenmient  sensitive  but 
unclassified  data  is  exchanged  over  computer 
networks.  The  syntactic  constructs  defined  in 
this  standard  are  intended  to  be  used  along 
with  semantics  provided  by  the  authority 
establishing  security  p>olicy  for  the  protection 
of  the  information  exchanged.  NIST  has 
established  a  Computer  Security  Objects 
Register  (CSOR)  that  will  serve  as  repository 
for  label  semantics.  Informative  Appendix  A 
of  this  standard  provides  further  details  on 
the  CSOR 

This  standard  does  not  discuss  the 
physical  labeling  of  information  or  storage 
media  and  information  displayed  on  a 
computer  screen  or  other  peripherals. 
Labeling  of  information  stored  in  internal 
memory  and  storage  media  (e.g.  hard  disks, 
comftact  disks,  magnetic  tapes,  etc.)  is  also 
outside  of  the  scope  of  this  standard.  The 
protection  of  data  in  transit  and  their 
associated  labels  along  with  the  binding 
between  the  data  and  the  labels  is  the 
responsibility  of  the  communications 
protocols  involved  in  the  transfer  and 
therefore  not  discussed  here.  Compliance 
'  with  this  standard  does  not  provide 
assurance  of  the  suitability  of  an 


implementation  for  the  protection  of  data 
according  to  specific  security  policies.  That 
assessment  must  be  made  through  the 
appropriate  evalualioB  and  certification 
processes. 

AppUcability:  This  standard  applies  to  US. 
Government  communications  systems 
required  by  agency  security  policy  to  label 
sensitive  but  usclassified  data  when 
exchanged  over  data  networks.  Although  this 
standard  is  intended  for  xtse  oo  systems 
handling  unclassified  infonnation,  it  could 
be  adopted  by  the  appropriate  authorities  for 
use  on  systems  handling  classified 
information. 

Complying  impleracmations  shall  be 
capable  of  transmitting,  receiving,  and 
obtaining  infonnatioo  from  security  labels 
based  on  the  specifications  in  this  document. 

Specifications:  Federal  Information 
Processing  Standard  (FIPS  188)  Standard 
Security  Label  for  Information  Transfer 
(affixed). 

Implementation  Schedule:  This  standard 
becomes  effective  1  March  1 995. 

Waiver  Procedure:  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FTPS).  The  head  of 
such  agency  may  rede  legate  such  authority 
only  to  a  senior  official  designated  pursuant 
to  section  3506(b)  of  Title  44,  United  States 
Code.  Waiver  shall  be  gramed  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of  the 
mission  of  an  operator  of  a  Federafcomputer 
system;  or 

b.  Compliance  with  a  standard  would 
cause  a  major  adverse  fin»icial  impact  on  the 
oper^or  which  is  not  offset  by  Government- 
wide  savings. 

Agency  beads  may  act  upon  a  written 
waiver  request  containing  the  information 
detailed  above.  Agency  heads  may  also  act 
without  a  written  waiver  request  when  they 
determine  that  conditions  for  meeting  the 
standard  cannot  be  met  Agency  beads  may 
approve  waivers  only  by  a  written  decision 
which  explains  the  basis  on  which  the 
agency  head  made  tbe  laquired  findingls).  A 
copy  of  each  decision,  with  procurement 
sensitive  or  classified  portions  dearly 
identified,  shall  be  sent  to:  National  Institute 
of  Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
Room  B-154,  Gaithersburg.  MD  20S99. 

In  addition,  notice  of  each  wai^-er  granted 
and  each  delegation  of  authority  to  approve 
waivers  shall  be  sent  promptly  to  the 
Committee  on  Government  Operations  of  the 
House  of  Representatives  and  tJje  Committee 
on  Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the  Federal 
Register. 

When  the  d«tf»fminatkm  on  a  wai^-er 
applies  to  the  procurement  ctf  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  put>lisbed  in  the 
Commerce  Business  Daily  as  a  part  of  the 
notice  of  solicitation  ior  oBas  of  an 
acquisition  or.  if  the  waiver  determination  is 
made  after  that  notice  is  published,  by 
amendmem  to  such  notice. 

A  copy  of  the  vreiver,  any  supporting 
documents,  the  document  approving  the 


waiver  and  any  accompanying  documents, 
with  such  deletions  as  the  agency  is 
authorized  and  decides  to  make  under 
United  States  Code  Section  552(b).  shall  be 
part  of  the  procurement  documentation  aa^ 
retained  by  the  agency. 

Where  to  Obtain  Copies:  Copies  of  this 
publication  are  for  sale  by  the  .National 
Technical  Information  Service,  U.S. 
Department  of  Commerce,  Springfield,  VA 
22161.  When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  188  (FIPSPUB  188),  and  identify 
the  title.  When  microfiche  is  desired,  this 
should  be  specified.  Prices  are  published  by 
NTIS  in  current  catalogs  and  other  issuances. 
Payment  may  be  made  by  check,  money 
order,  deposit  account  or  charged  to  a  credit 
card  accepted  by  NTIS. 
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Nationat  Telecommunications  and 
Information  Admimstration 

Performance  Review  Board; 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
National  Telecoirununicatioas  and 
Information  Administration  Senior 
Executive  Service  (SES)  Performance 
Appraisal  System: 

Carol  C.  Darr 

Michele  C  Farquhar 

William  Gamble 

Richard  D.  Parlow 

Charles  M.  Rush 

Neal  B.  Seitz 

William  Utlauf 

Barbara  S.  Wellbery 

Stephen  C.  Browning 

Charles  H.  McEnemey, 

Human  Resoumes  Specialist. 
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DEPARTMENT  OF  E>EFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-000^ 

Clearance  Request  for  SoUcitation 
Mailing  List  Application  (SF  129) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  ctf  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0002). 

SliUMAAV:  Under  the  provisioos  of  the 
Paperwork  Reduction  Act  of  1980  (44 


U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  coDcerning  Solicitatioo 
Mailing  List  Application  (SF  129). 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202  501-4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Standard  Form  129.  Solicitation 
Mailing  List  Application,  is  used  by  all 
Federal  agencies  as  an  applicatitm  form 
for  prospective  contractors  to  provide 
information  needed  to  establish  and 
maintain  a  list  of  firms  interested  in 
selling  to  the  Government.  The 
information  is  used  to  establish  lists  of 
firms  to  be  solicited  when  the  products 
or  services  they  provide  are  needed  by 
the  Government. 

B.  Annual  Reporting  Burden 

Pubic  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .58  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW,  Room 
4037.  Washington,  IX  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  2Q503. 

The  annual  reporting  burden  is 
estim-3ted  "as  follows:  Respondents, 
243. (MK):  responses  per  respondent,  4; 
tonl  annual  responses,  972,000; 
preparation  hours  per  response.  .58:  ar»d 
totci  response  burden  hours,  563.760. 

Obtaining  Co  pits  of  Proposals 

Requester  may  obtain  copies  of  OMB 
appiications  or  justifications  from  the 
General  Services  Administration,  F.AR 
SecnMariat  (VRS),  Room  4037, 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  dte  OMB  Cootrol  No. 
9000-0002.  Solicitation  Mailing  List 
Application  (SF  129).  in  all 
correspondence. 

Diited:  .\ugust  29,  1994. 
Beverly  Fayson, 
FAR  Secretariat. 
IFK  Doc.  94-21755  Filed  *-2-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  conunents  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  September  23,  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street  NW.,  Room  3208.  New  Executive 
Office  Building.  Washington.  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue.  SW..  Room  5624. 
Regional  Office  Building  3.  Washington. 
D.C. 20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-«77-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director.  Information 
Resources  Management  Service, 
publishes  this  notice  with  the  attached 
proposed  information  collection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 


Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  August  31. 1994. 
Mary  P.  Liggett, 

Acting  Director,  Information  Resources 
Management  Senice. 

Office  of  Educational  Research  and 
Improvement 

Type  o/flev7evv:  Expedited 

Title:  National  Assessment  of 
Educational  Progress  (NAEP)  1995 
Field  Test  and  1996  Full  Scale 
Assessment  and  Background 
Questionnaires  on  Mathematics. 
Science  and  the  Arts 

Abstract:  The  National  Assessment  of 
Educational  Progress  (NAEP)  is  a 
congressionally  mandated  data 
collection  of  assessment  and 
background  information.  Respondents 
include  students  in  the  4th,  8th  and 
12th  grades,  teachers,  school 
administrators,  and  parents.  The 
1995/96  assessment  will  be  conducted 
in  the  following  subjects: 
mathematics,  reading  and  the  arts. 
Results  of  the  assessments  will  be 
linked  to  the  background 
characteristics  of  students,  their 
schools,  teachers  and  parents. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  September  23. 1994.  An 
expedited  review  is  necessafy  as  the 
printing  of  the  field  test  booklets  is 
scheduled  to  begin  on  September  30. 
1994.  NAEP  data  are  of  vital 
importance  to  the  President.  Congress, 
and  the  National  Education  Goals 
Panel,  as  well  as  State  and  local 
policy  makers. 

Frequency:  Biennially 

Affected  Public:  Individuals  or 
households 

Reporting  Burden: 
Responses:  39,500 
Burden  Hours:  40,250 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 
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Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been  - 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  September  15. 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street  NW..  Room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section- 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obUgations. 

The  Acting  Director,  Information 
Resources  Management  Service, 
publishes  this  notice  with  the  attached 
proposed  information  collection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g..  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  Ihe  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 


Dated:  August  31, 1994. 

Maiy  P.  Liggett, 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 

Title:  Libraries  Data  Collection — 
Federal-State  Cooperative  System  for 
the  Collection  of  Data  from  State 
Library  Agencies 

Abstract:  This  survey  will  be  used  to 
provide  state  and  federal 
policymakers,  researchers,  and  other 
interested  users  with  descriptive 
information  about  state  library 
agencies,  to  develop  a  national  profile 
of  such  agencies,  and  to  help 
complete  the  national  picture  of 
public  library  service.  The 
Department  will  use  the  information 
to  determine  expenditures  by  state 
library  agencies  on  adult  Uteracy  and 
lifelong  learning. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  September  15, 1994.  An 
expedited  review  is  necessary  in  order 
to  stay  on  schedule  for  a  survey 
mailout  date  of  October  1, 1994  and 
survey  due  date  of  November  15, 
1994. 

Frequency:  Annually 

Affected  Public:  Individuals  or 
households 

Reporting  Burden: 
Responses:  51 
Burden  Hours:  612 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0- 

IFR  Doc.  94-21842  Filed  9-2-94;  8:45  am) 
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Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director,  . 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
6, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  3208,  New  Executive 


Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J,  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington,  IX: 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  wbo  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-877-«339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  pubhc;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  August  31, 1994. 
Mary  P.  Liggett 

Acting  Director.  Information  Resources 
Management  Service. 

Office  of  Postsecondary  Education 

Tj^e  o/flewew;  Existing 

Title:  Performance  Report  for  the  Ronald 

E.  McNair  Postbaccalaureate 

Achievement  Program 
Frequency:  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden: 

Responses:  68 

Burden  Hours:  340 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  This  form  will  be  used  by 

grantees  who  are  required  to  submit 


annual  performance  reports  under  the 
Ronald  E.  McNair  Postbaccalaureate 
Achievement  Program.  The 
Department  will  use  the  information 
to  evaluate  individual  project 
accomplishments,  determine  the 
number  of  priority  points  awarded  to 
current  grantees  during  futiu^e  grant 
competitions,  aid  in  compliance, 
enforcement,  and  analyze  program 
impact  data  for  budget  submissions  to 
OMB  and  congressional  hearings. 

Office  of  Postsecondary  Education 

Type  of  Review:  New 

Title:  Evaluation  Form  for  the  Fulbright- 
Hays  Seminars  Abroad  Program 

Frequency:  One  Time 

Affected  Public:  Individuals  or 
households 

Reporting  Burden: 
Responses:  125 
Burden  Hours:  31 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
participants  under  the  Fulbright-Hays 
Seminars  Abroad  Program  to  evaluate 
the  short-term  seminars  in  which  they 
participate  that  are  administered  by 
overseas  agencies  on  behalf  of  the 
U.Si  Department  of  Education.  The 
Department  will  use  the  information 
to  determine  (a)  whether  or  not  the 
administering  agencies  have  the 
capability  to  administer  the  type  of 
intensive  seminar  the  Department 
requires;  (b)  the  degree  to  which  the 
agencies  provided  assistance  to 
participants  in  the  development  of 
their  curriculum  projects;  (c) 
suggestions  on  how  to  improve  future 
seminars;  and  (d)  whether  or  not  a 
particular  agency  or  agencies  should 
be  considered  in  planning  for  the 
immediate  future. 

IFR  Doc.  94-21840  Filed  9-2-94;  8:45  am] 

BILLING  CODf  4000-01-M 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service;  invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
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Management  and  Budget  (OMB)  has 
t)€eQ  requested  by  September  9, 1994. 
ADDRESSES:  Written  conunents  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW..  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington.  1X2 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  70&-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  to  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportxmity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  pjerform  its 
statutory  obUgations 

The  Acting  Director,  Information 
Resources  Management  Service. 
publishes  this  notice  with  the  attached 
proposed  information  collection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeepipg  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  August  31. 1994. 
Mary  P.  Liggett, 

A  cling  Director.  Informa  tier,  Resources 
Management  Service. 

Office  of  Educational  Research  and 
Improvement 

T\^e  of  Review:  Expedited 

Title:  Fast  Response  Survey  System — 

Survey  on  Advanced 

TelecominunicatioEs  in  U.S.  Public 

Schools 


Abstract:  The  purpose  of  this  survey  is 
to  obtain  information  and  the  access 
and  uses  of  advanced 
telecommunications  in  public 
elementary  and  secondary  schools.   - 
The  data  will  be  used  by  the 
Department  to  begin  developing  plans 
to  link  classrooms  to  the  information 
superhighway. 

Additional  Information:  The  Secretary 
of  Education  has  been  called  to  testify 
several  times  before  Congressional 
Committees  concerned  with  the  topic 
(classroom  access  to  the  growing 
number  of  on-Une  resources, 
classroom  network  projects  and 
professional  development  activities). 
In  May  he  testified  before  the  Senate 
Committee  on  Commerce,  Science, 
and  Transportation.  He  is  scheduled 
to  testify  again  before  the  House 
Subcommittee  on 

Telecommunications  and  Finance  in 
September.  An  expedited  review  is 
necessary  in  order  to  provide  data  to 
the  Secretary,  Congress,  the  Federal 
Communications  Commission,  and 
the  Department  of  Commerce  National 
Telecommunications  and 
Administration  Office  by  December. 
1994.  Clearance  for  this  information 
collection  is  requested  for  September 
9,1994. 

Frequency:  One  time 

Affected  Public:  Individuals  or 
households 

Reporting  Burden: 
Responses:  1,500 
Burden  Hours:  750 

Recordkeeping  Burden: 
Recordkeepers;  0   , 
Burden  Hours:  0 

Office  oT  Educational  Research  and. 
Improvement 

Type  of  Review:  Expedited 

Title:  Pre-Form  Survey  of  Participants  in 
the  1994  Goals  2000  Teacher  Fonmi 

Abstract:  This  survey  will  be  used  to 
gather  information  on  the  activities, 
knowledge,  and  perceptions  of 
teachers  who  will  participate  in  the 
1994  Goals  2000  Teacher  Forum.  The 
Department  will  use  the  data  to  help 
plan  and  design  the  Teacher  Forum 
for  this  coming  November.  It  will  also 
provide  feedback  about  the  efficacy  of 
the  Forum  in  enhancing  teacher 
participation  in  education  refbrra  at 
the  local  level,  and  enable  the 
Department  tc  evaluate  change  in 
teachers'  knowledge,  activities  and 
perceptions  from  before  and  after  the 
Forum, 

Additional  Information:  Clearance  for 

-    this  infonr.ation  collection  is 

requested  for  September  9, 1994.  An 
expedited  review  is  necessary  in  order 
to  administer  the  sur\ey  and  collect 


and  review  the  responses  before  the 

1994  Forum. 
Frequency:  Annually 
Affected  Public:  Individuals  or 

households 
Reporting  Burden: 

Responses:  115 

Burden  Hours:  38 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

[PR  Doc.  94-21841  Filed  9-2-94;  8:45  am} 
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President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities;  Meeting 

AGENCY:  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities,  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  the  initial 
meeting  of  the  President's  Board  of 
Advisors  on  Historically  Black  Colleges 
and  Universities.  This  notice  also 
describes  the  fimctions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATE  AND  TIME:  September  19. 1994, 

from  9  a.m.  to  5  p.m. 

ADDRESSES:  To  be  announced  at  a  later 

date.  Call  (202)  708-8667  for  current 

information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  W.  LeBlanc,  Executive 
Director.  White  House  Initiative  on 
Historically  Black  Colleges  and 
Universities,  U.S.  IDepartment  of 
Education.  7th  and  D  Streets.  SW., 
Washington,  DC  2C202-51 20. 
Telephone:  (202)  708-8667. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Boeud  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  is  established  under 
Executive  Order  12876  of  November  1, 
1993.  The  Board  is  established  to  advise 
on  the  financial  stability  of  Historically 
Black  Colleges  and  Universities,  to  issue 
an  annual  report  to  the  President  on 
HBCU  participation  in  Federal 
programs,  and  to  advise  the  Secretary  of 
Education  on  increasing  the  private 
sector  role  in  strengthening  HBCUs. 

The  meeting  of  the  Board  is  open  to 
the  public.  The  agenda  includes:  an 
orientation,  overview  of  White  House 
Initiative  activities,  and  a  report  on  the 
status  of  the  State  Postsecondary  Review 
Entities. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  White  House  Initiative 


on  Historically  Black  Colleges  and 
Universities  at  7th  and  D  Streets  SW, 
Room  3682,  Washington,  DC  20202. 
from  the  hours  of  8:30  a.m.  to  5  p.m. 

Dated:  August  31, 1994. 
Marianne  Phelps, 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

(PR  Doc.  94-21921  Filed  9-1-94;  9:48  am] 
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DEPARTMENT  OF  ENERGY 

Albuquerque  Operations  Office; 
Noncompetitive  Financial  Assistance 
Award  to  the  State  of  Texas 

AGENCY:  Department  of  Energy, 
Albuquerque  Operations  Office. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  Department  of  Energy 
(EXDE),  Albuquerque  Operations  Office 
(AL)  in  accordance  with  10  CFR 
600.7(b)(2),  gives  notice  of  its  plans  for 
award  of  a  cooperative  agreement  to  the 
State  of  Texas,  on  a  noncompetitive 
basis,  in  support  of  the  establishment 
and  management  of  a  National  Resource 
Center  for  Plutonium  (the  Center)  to  be 
located  in  the  Amarillo.  Texas  area.  The 
Center  is  envisioned  to  be  the  source  for 
primarily  plutonium-related 
information  for  the  public  and 
especially  for  the  State  of  Texas.  The 
Center  will  support  the  collection, 
review  and  interpretation  of  technical 
Uteratiue,  sponsoring  and  coordinating 
additional  studies  and  research, 
engaging  in  the  study  of  the 
environmental  effects  of  plutonium, 
high  explosives  and  other  nuclear  or 
hazardous  materials  generated  from 
nuclear  weapons  dismantlement,  and 
characterization  of  local  environmental 
transport  and  accumulation  of 
plutonium,  and  public  outreach.  It  will 
not  engage  in  physical,  chemical,  or 
metallurgical  studies  of  plutonium. - 
FOR  FURTHER  INFORMATION  CONTACT: 
Juan  Williams,  Contract  SpeciaUst,  U.S. 
Department  of  Energy,  Albuquerque  . 
Operations  Office,  Contracts  and 
Procvirement  Division,  P.O.  Box  5400, 
Albuquerque,  NM  87185-5400. 
Telephone:  (505)  845-5865. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined 
that  restriction  to  the  State  of  Texas  is 
appropriate  based  on  the  following 
information: 

The  participant,  the  State  of  Texas,  is 
the  unit  of  government  having  the  direct 
responsibility  and  appropriate 
jurisdiction  to  protect  the  welfare, 
health  and  safety  of  its  citizens.  No 


other  entity,  other  than  the  Federal 
Government,  has  the  direct 
responsibility  to  protect  the 
environment  and  the  health,  safety  and 
welfare  of  the  citizens  of  the  State  of 
Texas.  Therefore,  DOE  in  the  public 
interest  will  make  a  noncompetitive 
financial  assistance  award  to  the  State  of 
Texas.  Further,  due  to  the  fact  that  (1) 
Texas  has  the  primary  and  direct 
responsibility  for  the  health,  welfare, 
and  safety  of  its  citizens,  and  (2)  the 
Pantex  Plant,  is  conducting  nuclear 
weapons  dismantlement,  which  is  an 
activity  within  Texas'  jurisdiction,  DOE 
is  therefore  precluded  from  providing 
support  to  another  entity.  This  award 
will  be  in  the  best  interests  of  the 
Government  and  the  public  and  is 
considered  vital  and  timely  with  respect 
to  the  continuing  mission  of  nuclear 
weapons  dismantlement  at  Pantex. 

Accordingly,  based  upon  the  above, 
the  award  of  a  cooperative  agreement  to 
the  State  of  Texas,  on  a  noncompetitive 
basis,  appropriately  satisfies  the  criteria 
specified  in  Paragraphs  (C)  and  (H)  of  10 
CFR  600.7(b)(2)(i).  DOE  has  determined 
that:  (1)  The  appUcant  is  a  unit  of 
government  and  the  activity  supported 
is  related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction;  and,  (2)  such  award 
is  in  the  public  interest. 

This  initiative  was  contained  in  the 
President's  FY  95  amended 
Congressional  budget  request  and  will 
be  supported  by  Surplus  Fissile 
Materials  Control  and  Disposition 
funds.  The  cooperative  agreement  will 
be  awarded  for  an  initial  period  of  five 
(5)  years.  At  maturity,  the  total  annual 
budget  is  estimated  to  be  approximately 
$10  million  for  the  Center.  The 
cooperative  agreement  will  be 
administered  by  the  Albuquerque 
Operations  Office.  This  agreement  will 
not  become  effective  for  at  least  14  days 
after  publication  of  this  notice  to  allow 
for  public  comment. 

Issued  in  Albuquerque,  NM  on  August  24. 
1994. 

Ricliard  A.  Marquez, 

Assistant  Manager  for  Management  and 

Administration,  Albuquerque  Operations 

Office. 

|FR  Doc.  94-21876  Filed  9-2-94;  8:45- am) 
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OOE  Response  to  Recommendation 
94-1,  Improved  Schedule  for 
Remediation  in  the  Defense  Nuclear 
Complex  of  the  Defense  Nuclear 
Facilities  Safety  Board 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 


SUMMARY:  Section  315(b)  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2286d(b)  requires  the  Department 
of  Energy  to  publish  its  response  to 
Defense  Nuclear  Facility  Safety  Board 
recommendations  for  notice  and  public 
comment.  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  94—1 ,  concerning  an 
improved  schedule  for  remediation  in 
the  defense  nuclear  facilities  complex, 
in  the  Federal  Register  on  June  3,  1994 
(59  FR  28848). 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  October 
6, 1994. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW.,  Suite  700,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  P.  Crumbly,  Assistant 
Secretary  for  Environmental 
Management,  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585. 

Issued  in  Washington,  DC,  on  August  24. 
1994. 

James  M.  Ahlgrimm, 

Acting  Departmental  Representative  to  ihf 
Defense  Nuclear  Facilities  Safety  Board. 

The  Honorable  John  T.  Conway 
Chairman 

Defense  Nuclear  Facilities  Safety  Board,  62.'i 
Indiana  Avenue,  NW.,  Suite  700, 
Washington.  DC  20004. 

Dear  Mr.  Chairman:  This  letter  responds  Jo 
your  Recommendation  91-1,  Improved 
Schedule  for  Remediation  in  the  Defense 
Nuclear  Complex,  of  May  26, 1994.  The 
Department  shares  the  concerns  outlined  in 
your  letter,  and  we  agree  that  there  is  a  need 
to  take  timely  action  to  place  the  substances 
formerly  used  in  the  manufacture  of  nuclear 
weafKins  into  a  state  suitable  for  safe  interim 
storage.  There  are  significant  activities 
underway,  such  as  the  Plutonium 
Vulnerability  Study  and  the  associated 
Management  Plan  to  address  many  of  the 
hazards  cited  in  your  Recommendation. 

Your  Recommendation  calls  for  an 
integrated  program  plan  to  be  formulated  on 
a  high  priority  h&s\s  to  convert,  within  two 
to  three  years,  the  specific  materials  cited  in 
the  Recommendation  to  forms  or  conditions 
suitable  for  safe  interim  storage.  The 
Department  commits  to  develop  a  plan  that 
will  include  the  following  initiatives: 
a  systems  engineering  approach  to  maximize 

the  integration  of  facilities  and  capabilities 

while  minimizing  worker  exposures  and 

additional  waste; 
research  programs  required  to  fill  any  gaps  in 

the  technological  information  base; 
identification  of  those  facilities  that  may  \m 

needed  for  future  handling  and  tre;)tmi'i>! 

of  these  materials; 


>*^)42  Federal  Register  /  Vol.  59,  No.  171  /  Tuesday,  September  6,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  171  /  Tuesday,  September  6.  1994  /  NoUces 


46043 


ensuring  operational  readiness  in  accordance 

with  DOE  Order  5480.31. 

This  integrated  program  plan  will  develop 
detailed  schedules  for  specific  activities  cited 
in  the  Recommendation  and  will  include 
critical  path  activities;  decision  points,  and 
resource  consideratioos  necessary  for 
successful  program  initiation  and 
completions.  The  plan  will  be  utilized  as  a 
tool  to  assist  in  determining  the  appropriate 
course  of  action  to  exp>editious)y  convert  the 
material  discussed  in  specific 
recommendations  3  through  7  to  a  form  or 
condition  more  suitable  for  interim  storage. 

The  Department  accepts  Recommendation 
94-1  conditioned  upon  the  understanding 
that  complete  conversion  of  all  materials 
cited  in  your  Recommendation  may  not  be 
accomplished  within  the  time  periods 
described  in  the  Recommendation.  We  look 
forward  to  working  closely  with  you  and 
your  staff  to  develop  a  responsive 
Implementation  Wan  and  activity  schedules 
that  meet  our  common  goals.  The 
Implementation  Plan  will  be  forwarded  to 
you  in  accordance  with  42  U.S.C.  22((&d. 

If  you  have  further  questions,  please 
contact  me,  or  have  a  member  of  your  staff 
contact  Mr.  Thomas  Crumbly.  Assistant 
Secretary  for  Environmental  Management,  at 
(202)  586-7710. 
Sincerely. 
Hazel  R.  O'Leary. 

|FR  Doc.  94-21875  Filed  9-2-94;  8:45  ami 

BILUNQ  COOE  S4$0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EL94-87-000  and  QF91-40- 

005] 

Medina  Power  Company;  Renotice  of 
FiHng* 

August  30,  1994. 

Take  notice  that  on  August  12.  1994. 
the  Niagara  Mohawk  Power  Corporation 
(Niagara)  Eled  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
petition  for  declaratory  order  that 
Medina  Power  Company  (Medina)  is  not 
in  compliance  with  operating  and 
efficiency  standards  for  qualifying 
facilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825  N. 
Capitol  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  and 
Practice  and  Procedure  (18  CFR  385.211 
and  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  16. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Medina 
Power  Company  is  directed  to  file  an 
answer  to  Niagara's  petition  on  or  before 
September  29, 1994.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  94-21809  Filed  9-2-94.  8:45  ami 
BILUNG  CODE  STIT-OI-M 

[Docket  No.  RP94-373-000} 

Algonquin  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

August  30, 1994. 

Take  notice  that  on  August  26, 1994. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  submitted  certain  data  in 
compliance  with  the  Commission's 
order  in  Algonquin  Gas  Transmission 
Co..  62  FERC  61,132  at  61.852  (1993). 
Algonquin  states  that  the  filing  is 
submitted  to  satisfy  its  one  year 
reporting  obligation  under  Order  No. 
636.  (Algonquin  also  proposed  certain 
non-rate  tariff  modifications '  pursuant 
to  section  4  of  the  Natiual  Gas  Act.)  The 
data  report  concerns  Algonquin's  use  of 
upstream  services  retained  for 
operational  purposes  subsequent  to  the 
restructuring  of  Algonquin's  services 
pursuant  to  Order  No.  636. 

Algonquin  states  that  copies  of  its 
compliance  filing  were  mailed  to 
Algonquin's  customers,  interested  state 
commissions,  and  all  parties  to  Docket 
No.  RS92-28-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Conunission's  Rules  of  Procedure  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  22, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  ar^  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lots  D.  Casfaell. 
Secretary: 

IFR  Doc.  94-21806  Piled  9-2-94:  8:45  ami 
BILUNG  CODE  1717-01-11 


[Docket  No.  RP93-14-O20I 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

August  30,  1994. 

Take  notice  that  on  August  25. 1994. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  submitted  for  filing  as  part 
of  its  FERC  Gas  Tariff  the  revised  tariff 
sheets  listed  in  Attachment  No.  1  to  the 
filing,  with  a  proposed  effective  date 
October  1,1994. 

Algonquin  also  submitted  the  revised 
rate  sheets  listed  in  Attachment  No.  2  to 
the  filing  with  the  effective  dates 
specified  in  the  attachment. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  implement  the  March  1, 
1994,  Stipulation  and  Agreement  (the 
S&A)  in  the  above  captioned  dockets 
that  was  approved  by  the  Commission 
on  July  8,  1994.  Algonquin  also  states 
that  this  filing  constitutes  its  notice  to 
the  Commission  of  Algonquin's  wadver 
of  the  requirement,  contained  in  Article 
VIII,  Section  1  of  the  S4A,  that  the 
Conunission's  order  approving  the  S&A 
shall  have  become  final  and 
nonappealable  l)efore  the  S&A  may 
become  effective.  Algonquin  specifies 
that  the  effective  date  of  the  S&A  is 
September  1, 1994. 

Algonquin  states  that  copies  of  its 
filing  were  mailed  to  all  customers, 
interested  State  Commissions,  and  all 
parties  to  the  above  captioned  dockets. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
DC.  20426,  in  accordance  with  385.214 
and  385.211  of  the  Conunission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protest  should  be  filed  on  or 
before  September?,  1994.  Protest  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public, 
inspection  in  the  Public  Reference 
Room.  » 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-21803  Filed  9-2-94;  8:45  am] 
BtLLINO  COOe  •717-41-M 


[Docket  Na  RP94-36a-00(q 

Algonquin  Gas  Traismisslon 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

August  30, 1994. 

Take  notice  that  on  August  25, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  fisr  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1.  the  following  tariff  sheet, 
with  a  proposed  effective  date  of 
September  24. 1994: 

First  Revised  Sheet  No.  709 

Algonquin  proposes,  in  lieu  of  listing 
a  specific  telephone  number  for 
accessing  the  LINK  system,  to  provide 
that  Algonquin  notify  ell  LINK 
subscribers  of  the  appropriate  telephone 
niunber  in  advance  of  any  changes. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  customer 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  7,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  vnll 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary.         .  •  " 
[FH  Ooc  94-21604  Filed  »-2-94.  8:45  ami 

BttJJNO  OOOE  «717-«WM 


[Docket  No.  RP94-309-OOO] 

Algonquin  Gas  Transmission 
Company;  Proposed  Ctianges  in  FERC 
Gas  Tariff 

August  M,  1^94. 

Take  notice  that  on  August  26, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  suhmitled  certain  rexnsed 
tariff  to  oonect  certain  typographical 
errors  and  ambiguities  in  its  tariff, 
which  Algonquin  has  identified  in  its 
first  year  of  restructured  op>erations 
under  Oder  Na  636.  (Algonquin  also 
filed  an  accompanying  report  >  of  its 


JMI 


'  This  notice  replaces  the  notice  issued  la  errur 
.n  .\ugust  25. 19tt4. 


'  The  tariff  revisions  are  being  noticed  separately. 


*  The  report  QB  Ibe  first  )wer  of  restructured 
operat  ioos  is  baiof  aoticed  aepatiteiy. 


first  year  of  restructured  operations 
pursuant  to  Order  No.  636  compliance 
with  the  Commission's  order  in 
Algonquin  Gas  Transmission  Co.,  62 
FERC  61.132  at  61.852  (19931.) 

A^nquin  has  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fourth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  with  a  proposed 
effective  date  of  November  1, 1994: 

Third  Revised  Sheet  No.  20 
Fifteenth  Revised  Sheet  No.  20A 
Third  Revised  Sheet  No.  40 
Second  Revised  Sheet  No.  103 
Second  Revised  Sheet  No.  104 
Second  Revised  Sheet  No.  105 
Second  Revised  Sheet  No.  118 
Second  Revised  Sheet  No.  119 
Second  Revised  Sheet  No.  120 
Second  Revised  Sheet  No.  125 
Second  Revised  Sheet  No.  137 
Second  Revised  Sheet  Na  139 
Second  Revised  Sheet  No.  140 
Second  Revised  Sheet  Na  143 
Second  Revised  Sheet  No.  154 
Sec;ond  Revised  Sheet  No.  155 
Second  Revised  Sheet  No.  156 
Second  Revised  Sheet  No.  157 
First  Revised  Sheet  No.  .171 
First  ReiTsed  Sheet  No.  172 
First  Revised  Sheet  Na  184 
First  Revised  Sheet  No.  194 
First  Revised  Sheet  Na  204 
First  Revised  Sheet  No.  211 
First  Revised  Sheet  No.  223      ' 
First  Revised  Sheet  No.  233 
First  Revised  Sheet  No.  600 
Second  Revised  Sheet  No.  603 
First  Revised  Sheet  No.  614 
First  Revised  Sheet  No.  615 
First  Revised  Sheet  No.  618 
First  Revised  Sheet  No.  632 
First  Revised  Sheet  No.  640 
First  Revised  Sheet  No.  653 
First  Revised  Sheet  No.  661 
Second  Revised  Sheet  No.  664 
First  Revised  Sheet  No.  676 
First  Revised  Sheet  No.  679 
First  Revised  Sheet  No.  680 
Original  Sheet  No.  680 A 
First  Revised  Sheet  No.  686 
First  Revised  Sheet  No.  687 
Third  Revised  Sheet  No.  688 
Third  Revised  Sheet  No.  689 
First  Revised  Sheet  No.  689A 
Fourth  Revised  Sheet  Na  705 
Second  Revised  Sheet  No.  709 
Second  Revised  Sheet  No.  712 
First  Revised  Sheet  No.  800 
First  Revised  Sheet  No.  810 
First  Revised  Sheet  No.  812 
First  Revised  Sheet  No.  820 
First  Revised  Sheet  Na  822 
First  Revised  Sheet  Na  830 
First  Revised  Sheet  No.  832 
First  Revised  Sheet  No.  840 
First  Revised  Sheet  No.  841 

Algonquin  states  that  the  purpose  of 
the  revised  tariff  sheets  is  to  correct 
certain  typographic  errors,  to  eliminate 
certain  ambiguities,  and  to  effect  minor 
modifications  to  the  revised  tariff 
approved  in  1993  in  connection  with 
Algonquin's  Order  No.  636 


restructuring,  Algonquin  slates  that  the 
proposed  tariff  revisions  have  no  impact 
on  Algonquin's  rates  or  revenues. 

Algonquin  states  that  copies  of  its 
tariff  filing  wwe  mailed  to  Algonquin's 
customers,  interested  state 
commissions,  and  ail  parties  to  Docket 
No.  RS92-28-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shotild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regtilatory  Commission,  825 
North  Capital  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  of  Procedure  and 
Regulations.  All  such  motions  oi 
protests  shoidd  be  filed  on  or  before 
September  7. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Com.mission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-21805  Filed  9-2-94:  8:45  am] 

BILLING  COOe  e717-01-M 

[Docket  No.  0994-69-003^ 

Cove  Point  LNG  Limited  Partnership; 
Amendment 

August  29. 1994. 

Take  notice  that  on  August  25. 1994. 
Cove  Point  LNG.  Limited  Partnership 
(Cove  Point  LNG).  2100  Cove  Point 
Road.  Lusby,  Mar>land  20657.  filed,  in 
Docket  No.  CP94-59-0G2.  an 
amendment  to  its  certificate  application 
filed  in  Docket  Nos.  CP94-59-O00  and 
001.  Cover  Point  LNG  filed  this 
amendment  in  response  to  the 
Commission's  July  27, 1994, 
Preliminary  Determination  (PD) 
concerning  Cove  Point  LNG's  proposal 
to  acquire  and  reactivate  the  mothballed 
LNG  focility  at  Cove  Point,  Maryland. 
The  Cove  Point  LNG  facility  is  presently 
owned  by  Columbia  LNG  Corporation. 
The  PD  rejected  Cove  Point  LNG's 
proposal  to  charge  market-based  rates 
for  its  proposed  peaking  ser\'ices  and 
suggested  that  Cove  Point  LNG  file 
another  rate  proposal.  This  filing  in 
Docket  No.  CP94-50-002  is  Cove  Point 
LNG's  new  rate  proposal  and  its 
response  to  certain  tariff  issues  raised  in 
the  PD.  Cove  Point  LNG  now  profxjses 
to  charge  minimum  and  maximum  rates 
for  its  peaking  services  with  the 
maximum  rates  capped  at  amounts 
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based  on  the  net  present  value  and 
levelized  cost  of  competing  services 
over  ten-  and  twenty-year  terms.  Cove 
Point  LNG  requests  that  the  Commission 
act  on  its  proposal  and  issue  a  final 
certificate  on  or  before  September  30, 
1994.  Cove  Point  LNG's  proposal  is 
more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Amendment  should  on  or  before 
September  6,  1994,  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules;  provided  however,  that  any 
person  that  has  filed  a  previous  motion 
to  intervene  in  these  proceedings  need 
not  file  a  new  intervention. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  94-21858  Filed  9-2-94;  8:45  ami 
B<LUNG  COO€  e717-01-M 

[Docket  No.  RP94-370-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

August  30,  1994. 

Take  notice  that  on  August  26,  1994. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1 .  First  Revised 
Sheet  No.  38,  with  an  effective  date  of 
September  1,  1994,  and  First  Revised 
Sheet  No.  40,  with  an  effective  date  of 
October  1, 1994. 

MRT  states  that  the  purpose  of  this 
filing  is  to  make  minor  corrections  to 
MRT's  Rate  Schedule  FSS  and 
incorporate  additional  flexibility  in 
MRT's  storage  injection  and  withdrawal 
schedules. 

First,  MRT  proposes  to  delay  by  one 
day  the  commencement  of  its  injection 
and  withdrawal  seasons  to  eUminate  the 
overlap  of  the  seasons.  Second.  MRT 
proposes  to  increase  the  end  of  the 


month  maximum  inventory  levels  set 
forth  in  its  injection  schedule.  Third, 
MRT  proposes  to  decrease  the  minimum 
monthly  injection  required  for  the 
month  of  October.  Fourth,  MRT 
proposes  to  revise  its  calculation  of  the 
minimum  and  maximum  monthly 
withdrawal  quantities  set  forth  in  its 
withdrawal  schedule,  based  on  each 
customer's  maximum  inventory. 

MRT  states  that  a  copy  of  this  filing 
has  been  mailed  to  each  of  its 
jurisdictional  customers,  and  to  the  state 
commissions  of  Arkansas,  Illinois  and 
Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  of  Procedure  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  7, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil, 
Secretary. 

IFR  Doc.  94-21807  Filed  9-2-94;  8:45  ami 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-285-000] 

Willlston  Basin  Interstate  Pipeline 
Company;  Notice  of  Technical 
Conference 

August  30,  1994. 

In  the  Commission's  order  issued  July 
6, 1994,*  in  the  above-captioned 
proceeding,  the  Commission  held  that 
the  filing  raises  certain  issues  for  which 
a  technical  conference  is  to  be 
convened.  These  issues  are  (1)  how  the 
allocation  of  the  nomination  variance 
charges  among  shippers  will  work;  (2) 
why  Williston  Basin  Interstate  Pipeline 
Co.  believes  to  aggregate  transportation 
receipts  and/ or  deliveries  on  a  total 
points  basis  relaxes  its  nomination 
variance  charges;  and  (3)  the  effect  its 
proposal  will  have  on  customers. 

The  conference  to  address  the  issues 
has  been  scheduled  for  Monday, 
September  19, 1994,  at  10  a.m.  in  a 


•  Williston  Basin  Interstate  Pipeline  Co..  68  FERC 
161.028(1994). 


room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretory. 

(FR  Doc.  94-21808  Filed  9-2-94;  8:45  am] 
BILLINQ  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-506fr-3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the  record 
keeping  requirements  and  its  expected 
cost  and  burden.  Where  appropriate,  it 
includes  the  provisions  required  to  meet 
the  record  keeping  and  retention 
requirements. 

DATES:  Comments  must  be  submitted  on 
or  before  October  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  a  copy  of  this 
ICR,  contact  Sandy  Farmer  at  (202)  260- 
2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Air  and  Radiation 

Title:  Diesel  Fuel  Quality  Regulation 
Transfer  Document  Record  Keeping 
Requirement  (EPA  ICR  No.  1718.01). 
This  ICR  requests  approval  of  a  new 
collection. 

Abstract:  On  July  14, 1994  a  revision 
to  the  Regulations  of  Fuels  and  Fuel 
Additives  for  Highway  Diesel  Fuel  was 
published  in  the  Federal  Register  (59 
FR  35854).  The  interim  final  rule 
continues  to  regulate  on-highway  diesel 
fuel,  as  published  in  tbe  Federal 
Register  on  August  21, 1990  (54  FR 
35276),  by  requiring  that  the  fuel  meet 
sulfur  content  standards,  as  well  as 
standards  for  cetane  index  or  in  the 
alternative  for  aromatic  content.  This 
revision,  which  goes  into  effect  on 
October  1, 1994,  changes  the  language 
regarding  the  fuel  dye  color  from  blue 
to  red.  The  revision  requires  that  the . 
fuel  be  free  of  visible  evidence  of  the 
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dye  Solvent  Red  164  except  as  provided 
for  tax  exempt  use  in  accordance  with 
section  4082  of  the  Internal  Revenue 
Code.  There  will  be  a  small  portion  of 
diesel  fuel  for  use  in  motor  vehicles  that 
is  both  tax-exempt,  requiring  it  to  be 
dyed  red,  and  is  also  required  to  meet 
the  on  highway  low  sulfru'  diesel  fuel 
requirements,  requiring  it  to  be  bee  of 
the  visible  evidence  of  the  red  dye.  This 
overlap  was  addressed  in  EPA's  July  14, 
1994  revision  to  the  fuel  quality 
standards  by  allowing  the  tax-exempt 
low  sulfur  fuel  to  contain  visible 
evidence  of  the  red  dye  provided  that 
the  fuel  meets  the  fuel  quaUty  standards 
and  the  shipments  are  accompanied  by 
transfer  dtxniments  indicating  that  the 
fuel  is  for  tax-exempt  use  only  and 
meets  the  EPA  diesel  fuel  quality 
standards. 

Product  transfer  documents  are 
common  standard  industry  papers  that 
are  produced  by  the  transferor  and 
accompany  each  shipment  to  the 
transferee.  This  regulation  vdll  require 
the  transferor  of  the  fuel  to  provide  the 
transferee  with  documents  to 
accompany  each  shipment  of  low  sulfur 
fuel  that  has  been  dyed  red.  The 
documents  are  required  to  contain 
language,  or  other  such  indication, 
verifying  that  the  red  dyed  fuel  meets 
the  applicable  fuel  quality  standards 
and  is  for  tax-exempt  use.  Copies  of  the 
documents  must  be  retained  in  the 
possession  of  the  transferor  and  the 
transferee  (shipment  recipient)  for  a 
period  of  five  years  after  the  date  of 
transfer.  EPA  will  only  request 
documentation  from  the  affected  parties 
during  inspections  or  other  enforcement 
activities.  EPA  does  not  require  that 
these  documents  be  routinely  sent  to  the 
Agency  for  collection  and  review.  EPA 
will  use  the  documents  to  assist  in 
enforcement  of  the  regulations.  The 
dociunentation  will  assist  the  agency  in 
ascertaining  how  to  proceed  when 
violations  are  foun  1  and  what  party  may 
be  liable  for  enforcement  action. 

In  summar}',  any  party,  including  but 
not  limited  to,  refiners,  importers, 
distributors,  resellers,  carriers,  retailers, 
or  wholesale  purchaser  consumers  that 
use.  or  are  the  transferor  or  txansferee  of 
tax-exempt  red  dyed  diesel  fuel  for  use 
in  on-highway  vehicles,  must  provide 
docniments  verifying  that  the  fuel  meets 
the  applicable  fuel  quality  standards. 

Burden  Statement:  The  public 
reporting  burden  for  this  recording 
requirement  is  estimated  to  average  .02 
hoiu-s  per  occurrence,  including  time  for 
reviewing  the  required  document,  and 
filing  and  retaining  the  required 
documents. 

Estimated  Number  of  Respondents: 
4356. 


Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  100  hours. 

Frequency  of  Collection:  The 
documents  will  not  be  routinely 
collected  by  the  Agenc)'.  The  documents 
must  be  retained  by  the  transferor  and 
the  transferee  for  a  period  of  five  years 
after  the  date  of  transfer  and  must  be 
made  available  to  the  Administrator  or 
an  Agency  official  upon  request. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street.  SW., 

Washington,  DC  20460. 
and 
Troy  Hillier,  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulatory  Affairs,  725  17th  Street, 

NW..  Washington.  DC  20530. 

Dated:  August  29. 1994. 
Rick  Westlund, 

Acting  Director.  Regulatory  Management 
Division. 

IFR  Doc.  94-21896  Filed  9-2-94;  8:45  am) 
BILUNG  COOE  6660-60-^ 

[FRL-5065-«] 

Gulf  of  Mexico  Program  Management 
Committee  Meeting 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Meeting  of  the 
Management  Committee  of  the  Gulf  of 
Mexico  Program. 

SUMMARY:  The  Gulf  of  Mexico  Program's 
Management  Committee  vciW  hold  a 
meeting  at  the  Omni  Royal  Orleans 
Hotel,  621  St.  Louis  Street,  New 
Orleans,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Douglas  Lipka,  Acting  Director,  Gulf 
of  Mexico  Program  Office,  Building 
1103,  Room  202,  John  C.  Stermis  Space 
Center,  Stennis  Space  Center,  MS 
39529-6000.  at  (601)  688-3726. 
SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Management  Committee  of  the 
Gulf  of  Mexico  Program  will  be  held 
September  26-27, 1994,  at  the  Omni 
Royal  Orleans  Hotel.  621  St.  Louis 
Street.  New  Orleans.  LA.  The  committee 
will  meet  from  1:00  to  4:30  p.m.  on 
September  26  and  from  8:30  a.m.  to  12 
p.m.  on  September  27.  Agenda  items 
will  include:  Federal  Summit  Meeting 
Report;  Business  and  Industry  ad  hoc 
Committee  Report;  FY95  Project 
Ranking. Criteria;  Activity  Status 


Reports;  and  Recognition  and 
Introduction  of  Issue  Committee  Co- 
Chairs. 

The  meeting  is  open  to  the  public. 
Douglas  A.  Lipka, 

Acting  Director,  Gulf  of  Mexico  Program. 
(FR  Doc.  94-21897  Filed  9-2-94;  8:45  am) 
BILUNQ  COOE  tMO-eO-M 


[FRL-6065-8] 

National  Advisory  Council  for 
Environmental  PoUcy  and  Technology; 
Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  PL  92463,  EPA  gives 
notice  of  a  two-day  meeting  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  NACEPT  provides  advice' 
and  recommendations  to  the 
Administrator  of  EPA  oo  a  broad  range 
of  environmental  poUcy  issues,  and  this 
meeting  is  being  held  to  discuss 
NACEPT's  agenda  for  the  coming  year. 
The  Administrator  has  asked  NACEPT 
to  concentrate  on  ecosystem 
management  and  how  long-term 
ecological,  economic,  and  social  needs 
can  be  integrated  to  achieve  a  place- 
driven  approach  to  environmental 
management. 

Three  new  NACEPT  standing 
committees  will  be  formed  to  examine 
different  aspects  of  ecosystem 
management. 

•  One  will  evaluate  the  opportunities 
to  re-orient  existing  statutory  and 
regulatory'  authorities  to  integrate  place- 
driven  environmental  management  into 
the  Agency's  decision-making  process. 
Specific  areas  this  committee  will 
investigate  include  enforcement  and 
compliance  programs,  and  financial  and. 
technical  assistance  mechanisms. 

•  Another  committee  will  examine 
the  role  and  use  of  data  and  information 
in  ecosystem  management  strategies. 
Some  of  the  issues  the  committee  will 
evaluate  include  data  needs,  data 
accessibility,  and  opportunities  for 
partnerships  and  data  sharing  with 
public  and  private  sector  organizations. 

•  The  third  committee  will  examine 
issues  associated  with  harmonizing 
economic  activity  and  ecosystem 
management,  and  will  focus  on  the 
economic,  social,  and  political  factors 
needed  to  achieve  sustainable 
economies. 

NACEPT  comprises  a  representative 
cross-section  of  EPA's  partners  and 
constituents,  but  to  gain  additional 
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insights  and  perspectives  from  all 
interested  parties  as  these  committees 
begin  their  work,  time  has  been  allotted 
during  the  meeting  for  oral  comments 
from  the  public.  Any  member  of  the 
public  wishing  to  present  oral 
comments  on  any  of  these  issues  can 
schedule  an  appointment  by  contacting 
Abby  Pimie  at  the  address  and 
telephone  numbers  hsted  below.  Due  to 
time  constraints,  oral  presentations  will 
be  strictly  held  to  five  minutes  and  slots 
are  limited.  Available  time  slots  will  be 
allocated  on  a  first-come,  first-served 
basis  to  those  scheduling  a  presentation 
in  advance.  Written  comments  will  be 
accepted  at  any  time  prior  to  the 
meeting. 

DATES:  The  two-day  public  meeting  will 
be  held  on  Tuesday,  September  20, 
1994,  from  9  a.m.  to  5  p.m.  and  on 
Wednesday,  September  21, 1994  from 
8:30  a.m.  to  1:00  p.m.  On  both  days  the 
meeting  will  be  held  at  the  Ramada 
Hotel  Old  Town,  901  North  Fairfax 
Street,  Alexandria,  Virginia. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Abby  J.  Pimie,  Director, 
Office  of  Cooperative  Environmental 
Management,  U.S.  EPA  1601,  401  M 
Street  S.W.,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abby  J.  Pimie,  Designated  Federal 
Official,  Direct  line  (202)  260-8079. 
Secretar>''s  line  (202)  260-7567.  . 

Dated:  August  30, 1994. 
Abby  J.  Pimie. 
Designated  Federal  Official. 
[PR  Doc.  94-21898  Filed  9-2-94;  8:45  am) 
BILUNG  COOE  tMO-SO-M 


[FRL-5065-5] 

Notice  of  Proposed  Assessment  of 
Clean  Water  Act  Class  II  Administrative 
Penalty  to  Baker  Commodities,  Inc. 
and  Opportunity  To  Comment 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Proposed 
Administrative  Penalty  Assessment  and 
Opportunity  to  Comment. 

SUMMARY:  EPA  is  providing  notice  of 
proposed  administrative  penalty 
assessment  and  proposed  Consent 
Agreement  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g),  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  these  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  II  penalty  proceeding. 


EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits, 
40  CFR  part  22.  The  procedures  through 
which  the  pubhc  may  submit  written 
comment  on  a  proposed  Class  II  order 
or  participate  in  a  Class  11  proceeding, 
and  the  Procedures  by  which  a 
Respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  n  order  is  thirty 
days  after  publication  of  this  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Baker  Commodities, 
Inc.,  located  at  4020  Bandini  Boulevard, 
Los  Angeles,  California;  EPA  Docket  No. 
CWA-IX-FY94-33;  filed  on  August  26, 
1994,  with  Mr.  Steven  Armsey,  Regional 
Hearing  Clerk.  U.S.  EPA,  Region  9,  75 
Hawthorne  Street,  San  Francisco, 
California  94105,  (415)  744-1389; 
proposed  penalty  of  $36,500  for  failure 
to  comply  with  the  "General 
Pretreatment  Regulations  for  Existing 
and  New  Sources  of  Water  Pollution" 
for  all  non-domestic  sources  which 
introduce  pollutants  into  POTWs  (40 
CFR  403).  EPA  and  Baker  Commodities, 
Inc.  have  agreed  to  a  proposed  Consent 
Agreement  in  which  Baker 
Commodities,  Inc.  shall  pay  a  civil 
penalty  of  $36,500. 

FOR  FURTHER  INFORMATION:  Persons 
wishing  to  receive  a  copy  of  EPA's 
Consolidated  Rules,  review  of  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  pubUc  comment,  EPA 
will  issue  no  final  order  assessing  a 
penalty  in  these  proceedings  prior  to 
thirty  (30)  days  after  the  date  of 
publication  of  this  notice. 


Dated:  August  18, 1994. 
Alexis  Strauss, 

Acting  Director,  Water  Management  Division. 
(FR  Doc.  94-21899  Filed  9-2-94;  8:45  am) 
BILUNG  COOe  6M0-60-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  24,  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc..  2100  M  Street,  NW.,  Suite 
140,  Washington,  EX:  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  Room  10214 
NEOB.  Washington.  DC  20503,  (202)     " 
395-3561. 

OMB  Number:  3060-0444 
Title:  Station  Construction/Operational 

Status  Inquiry 
Form  Number:  FCC  Form  800-A 
Action:  Revision  to  a  currently  approved 

collection 
Respondents:  Individuals  or  households 
and  businesses  or  other  for-profit 
(including  small  businesses) 
Frequency  of  Response:  On  occasion 

reporting  requirement 
Estimated  Annual  Burden:  11,500 
responses;  1  hour  average  burden  per 
response;  11,500  hours  total  annual 
burden 
Needs  and  Uses:  Licensees  are  required 
to  provide  information  to  verify  that 
a  station  has  been  placed  into 
operation  and  to  notify  the 
Commission  of  the  actual  number  of 
mobile  units  placed  in  operation  after 
license  grant.  This  form  has  been 
revised  to  incorporate  data  previously 
collected  on  FCC  Form  6027-H.  The 
FCC  Form  6027-H  will  be  cancelled 
after  OMB  review  and  approval  and 
upon  implementation  of  the  revised 
FCC  Form  80t>-A.  The  data  is  used  by 
Commission  staff  to  determine 
whether  the  licensee  is  entitled  to 
their  authorization  to  operate.  From 
this  data,  the  Commission  is  able  to 
determine  full  capacity  channel 
loading,  making  frequencies  available 


for  assignment  and  modifying  or 
cancelling  licenses.  The  data  collected 
ensures  licensees  are  not  authorized 
for  more  mobiles  than  they  are 
actually  using. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  94-21846  Filed  9-2-94;  8:45  am] 

BILUNG  COOE  «712-01-M 


FEDERAL  RESERVE  SYSTEM 

The  Bank  of  New  York  Company,  Inc.; 
Notice  of  Applications  to  Engage  de 
novo  lit  Permissible  Nonbanking 
Activities;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-16672)  published  on  page  35347  of 
the  issue  for  Monday,  July  11, 1994. 

Under  the  Federal  Reserve  Bank  of 
New  York  heading,  the  entry  for  The 
Bank  of  New  York  Company,  New  York. 
New  York,  et  al.  is  revised  to  read  as 
follows: 

1.  The  Bank  of  New  York  Company, 
Inc.,  New  York,  New  York;  BayBanks, 
Inc.,  Boston,  Massachusetts;  The  Chase 
Manhattan  Corporation,  New  York,  New 
York;  Chemical  Banking  Corporation, 
New  York,  New  York;  Citicorp,  New 
York,  New  York;  Fleet  Financial  Group, 
Inc.,  Providence,  Rhode  Island;  HSBC 
Holdings  PLC,  London,  England;  HSBC 
Holdings  BV,  The  Netherlands;  Marine 
Midland  Banks,  Inc.,  Buffalo.  New  York; 
Banco  de  Santander.  S.A.,  Madrid, 
Spain;  The  Bank  of  Boston  Corporation, 
Boston,  Massachusetts;  First  Fidelity 
Bancorporation,  Lawrenceville,  New 
Jersey;  Shawmut  National  Corporation, 
Hartford,  Connecticut;  National 
Westminster  Bank  PLC,  London, 
England;  and  NatWest  Holdings,  Inc., 
New  York,  New  York  (collectively, 
Applictmts),  have  applied  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23(a)  of  the  Board's 
Regulation  Y  (12  CFR  225.23(a))  to 
engage  through  InfiNet  Payment 
Services,  Inc.,  Hackensack,  New  Jersey 
(Company),  in  data  processing  and 
related  nonbanking  activities.  Company 
will  be  formed  through  tke  merger  of 
NENI  Corporation,  which  operates  a 
retail  electronic  funds  transfer  (EFT) 
network  under  the  tradename  Yankee 
24,  and  The  New  York  Switch 
Corporation,  which  operates  the  NYCE 
EFT  network  under  various  tradenames. 

In  particular.  Applicants  propose  to 
engage  through  Company  in  operating  a 
retail  EFT  network,  including  the 
provision  of  automated  teller  machine 
(ATM)  services  that  will  permit 


customers  to  make  withdrawals,  obtain 
cash  advances  from  lines  of  credit  and 
credit  card  accounts,  make  deposit 
account  inquiries,  make  transfers 
between  accounts,  and  make  deposits  to 
the  extent  permitted  by  applicable  law. 
These  ATM  services  also  would  include 
the  processing  and  transmission  of  data 
for  bank  participants  in  the  network  in 
connection  with  financial  products 
offered  to  customers  of  such 
participants  that  would  allow  those 
customers  to  transfer  funds,  by  "sweep" 
arrangements  or  otherwise,  among  their 
deposit  accounts  at  the  bank  or  other 
securities  accounts  maintained  with 
affiliated  or  imaffiliated  mutual  fund 
companies  or  securities  brokers. 
Applicants  also  propose  to  engage  in 
various  additional  activities  through 
Company,  including  the  following: 

(1)  point  of  sale  (POS)  services  that 
will  permit  customers  to  use  their  ATM 
cards  to  purchase  goods  and  services; 

(2)  point  of  banking  (POB)  ser\'ices 
that  will  permit  customers  to  conduct 
transactions  similar  to  those  available  at 
ATM  terminals,  but  with  the  help  of  a 
third  party; 

(3)  scrip  services,  in  which  a  customer 
receives  a  voucher  (scrip)  that  is 
redeemable  for  cash  at  a  retail  register; 

(4)  gateway  services,  by  which 
Company  will  provide  routing  of 
transaction  requests  betv.sen  Company's 
network  and  other  EFT  networks  for 
participants  in  Company's  network; 

(5)  group  purchasing,  in  which 
Company  will  purchase  EFT-related 
supplies,  such  as  signage,  statement 
stuffers,  and  terminals,  for  the  benefit  of 
the  financial  institution  participants  in 
Company's  network; 

(6)  ownership  of  ATM  terminals  to 
the  extent  permitted  by  applicable  state 
and  federal  law; 

(7)  terminal  driving  services,  such  as 
routine  database  management  and 
maintenance,  problem  resolution, 
telecommunications,  help  desk  services, 
hardware  maintenance,  and  currency 
provision; 

(8)  card  production  and  issuance.    ■ 
including  ordering  and  embossing 
cards,  establishing  cardholder  records, 
and  assigning  personal  identification 
numbers; 

(9)  electronic  benefit  transfer  (EBT) 
services,  in  which  recipients  of 
government  benefits  such  as  food 
stamps  and  other  recurring  types  of 
government  transfer  payments  could 
access  their  benefits  at  ATM  and  POS 
machines  through  use  of  a  card  issued 
by  a  government  agency; 

(10)  home  banking  and  bill  payment 
services,  in  which  customers  could  use 
devices  such  as  the  telephone,  personal 
computer,  or  interactive  cable  television 


to  conduct  a  variety  of  banking 
transactions  such  as  transferring  money 
between  accounts,  opening  and  closing 
accounts,  and  paying  bills,  as  well  as 
accessing  banlong,  financial  and 
economic  databases  from  the  home  or 
office; 

(11)  providing  certain  additional 
ser\'ices  not  generally  available  at  ATM 
machines,  such  as  printing  full  account 
statements  and  dispensing  travelers 
checks  and  postage  stamps; 

(12)  providing  services  in  connection 
with  stored  value  cards,  including 
farecards  used  by  public  transportation 
systems,  which  are  capable  of  having 
value  assigned  to  them  by  use  of  a 
magnetic  strip  or  computer  chip; 

(13)  check  verification  services  for 
retailers; 

(14)  purchasing  and  reselling  or 
renting  electronic  equipment  used  to 
perform  EFT  services;  and 

(15)  electronic  data  capture  and 
electronic  data  interchange  services,  in 
which  merchants  are  provided  with 
information  relating  to  inventor>'  and 
the  buying  patterns  of  customers. 

Applicants  propose  to  engage  in  these 
activities  worldwide.  In  this  regard. 
Applicants  propose  to  permit  foreign 
bank  affiliates  of  domestic  banking 
participants  in  the  network,  as  well  as 
other  foreign  banks,  to  participate  in  the 
network. 
Closely  Related  to  Banking  Standard 
Section  4(c)(8)  of  the  BHC  Act 
proWdes  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  Cby  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto...."  In 
determining  whether  a  proposed 
activity  is  closely  related  to  banking  for 
purposes  of  the  BHC  Act,  the  Board 
considers,  inter  alia,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Resen'e  System,  516  F.2d  1229  (D.C.  Or. 
1975).  These  considerations  are  (1) 
whether  banks  generally  have  in  fact 
provided  the  proposed  services,  (2) 
w^hether  banks  generally  provide 
ser\'ices  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  provide  the  proposed  services, 
and  (3)  whether  banks  generally  provide 
services  that  are  so  integrally  related  to 
the  proposed  ser\'ices  as  to  require  their 
provision  in  a  specialized  form.  See  516 
F.2d  at  1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
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banks.  Board  Statement  Regarding 
Regulation  Y.  49  Federal  Register  806 
(1984). 

Applicants  mauitain  that  the  Board 
has  previously  determined  that  the 
majority  of  the  proposed  activities  are 
closely  related  to  banking  within  the 
meaning  of  the  BHC  Act.  Specifically. 
Applicants  maintain  that  the  proposed 
ATM  services:  POS  services;  gateway 
services;  terminal  driving  services;  card 
production  and  issuance  services;  home 
banking  and  bill  payment  services; 
group  purchasing  activities;  EST 
services;  POB  services;  electronic  data 
capture  and  interchange  services;  scrip 
services;  terminal  ownership;  and 
terminal  sale,  rental,  and  maintenance 
services  an  data  processing  and 
transmission  activities  that  the  Board 
has  determined  by  r^ulation  to  be 
closely  related  to  banking.  See  12  CFR 
225.25(b)(7).  See  also  Banc  One 
Corporation,  et  al.,  79  Federal  Reserve 
Bulletin  1158  (1993)  (Banc  Oneh 
BayBanks,  Inc.,  et  al.,  79  Federal 
Reserve  Bulletin  547  (1993);  Banc  One 
Corporation,  etal.,79  Federal  Reserve 
Bulletin  156-57  (1993);  BanJcAmerica 
Corporation,  78  Federal  Reserve 
Bulletin  299  (1992).  Applicants  further 
maintain  that  the  Board  also  has 
previously  determined  by  regulation 
that  the  issuance  and  sale  of  travelers 
checks,  and  the  proposed  check 
verification  services,  are  closely  related 
to  banking.  See  12  CFR  225.25(b)(12) 
and  (b)(22).  In  addition.  Applicants 
maintain  that  the  Board  has  previously 
determined  by  order  that  the  proposed 
stored  value  card  services  are  closely 
related  to  banking  within  the  meaning 
of  the  BHC  Act.  See  Banc  One,  supra. 
Applicants  propose  to  conduct  the 
foregoing  activities  in  accordance  with 
the  limitations  set  forth  in  Regulation  Y 
and  the  Board's  pMrior  orders. 

Apphcants  also  maintain  that 
dispensing  stamps  and  full  statement 
printing  are  activities  closely  related  to 
banking  because  banks  conduct  these 
activities.  In  this  regard,  Applicants 
state  that  national  banks  may  operate 
postal  substations  pursuant  to  rulings 
issued  by  the  Office  of  the  Comptroller 
of  the  Currency.  See  12  CFR  7.7482. 
Applicants  further  state  that  banks  are 
required  to  deliver  periodic  account 
statements  to  customers  under 
regulations  issued  by  the  Board.  See  12 
CFR  205.9  and  230.6.  In  addition, 
Applicants  maintain  that  the  proposed 
farecard  activities  are  closely  related  to 
banking  because  farecards  are  a  form  of 
stored  value  card  and  serve  as  a  medium 
of  exchange. 

Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  also  must  determine  that  the 


proposed  activities  to  be  conducted  by 
Company  "um  reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  12  U.S.C  1843(c)(8). 

Applicants  believe  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular,  Applicants  maintain  that 
the  proposal  will  enhance  customer 
convenience  and  efficiency.  In  addition. 
Applicants  state  that  the  proposed 
activities  will  not  result  in  adverse 
effects  such  as  an  undue  concentration 
of  resources,  decreased  or  unfair 
competition,  conflicts  of  interests,  or 
unsound  banking  practices. 

In  publishing  the  projiosal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application,  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets  or  is 
Ukely  to  meet  the  standards  of  the  BHC 
Act.  '        .  . 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles.  * 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  September  26, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  ahy  questions  of 
fact  that  are  in  dispute,  simmiarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors, 
the  Federal  Reserve  Bank  of  New  York, 
the  Federal  Reserve  Bank  of  Boston,  or 
the  Federal  Reserve  Bank  of 
Philadelphia. 

Board  of  Governors  of  the  Federai  Res«rve 
System,  effective  August  29, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[PR  Doc  94-21819  Filed  9-2-94;  8:45  ami 
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Citizens  Bancshares,  Inc^  et  aL; 
Formations  of;  AcquisMons  by;  and 
Mergers  of  Bank  Holding  Coni|)anies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  Ihe  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  27, 1994. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Citizens  Bancshares,  Inc., 
Salineville,  Ohio;  to  merge  with  Unity 
Bancorp,  Inc.,  New  Waterford,  Ohio, 
and  thereby  indirectly  acquire  The  New 
Waterford  Bank,  New  Waterford.  Ohio. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Mercantile  Bankshares 
Corporation,  Baltimore,  Maryland;  to 
merge  with  Fredericksburg  National 
Bancorp,  Inc.,  Fredericksburg,  Virginia, 
and  thereby  indirectly  acquire  The 
National  Bank  of  Fredericksburg, 
Fredericksburg.  Virginia. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Mid-Ulinois  Bancshares.  Inc^ 
Mattoon,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Heartland 
Savings  Bank,  Mattoon,  lUinois  the 
successor  by  charter  conversion  to 
Heartland  Federal  Savings  aixi  Loan 
Association,  Mattoon,  IlUnois. 


D.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Chambers  Bancshares,  Inc., 
Danville,  Arkansas;  to  acquire  at  least 
99.41  percent  of  the  voting  shares  of 
Arkansas  Valley  Bank,  Dardanelle. 
Arkansas. 

1.  First  United  Bancshares,  Inc.,  El 
Dorado,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  First 
United  of  Texas,  Inc.,  Texarkana,  Texas, 
and  thereby  indirectly  acquire 
FirstBank,  Texarkana,  Texas.  In  . 
connection  with  this  application,  First 
United  of  Texas,  Inc.,  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  FirstBank,  Texarkana. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Miimesota;  to  acquire  100  percent  of  the 
voting  shares  of  American  Republic 
Bancshares.  Inc.,  Belen,  New  Mexico, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Belen,  Belen,  New 
Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  29, 1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  94-21820  Filed  9-2-94;  8:45  ami 
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First  Citizens  BancShares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations*^ 
must  be  received  not  later  than 
September  30, 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Citizens  BancShares,  Inc., 
Raleigh,  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  Pace 
Ariierican  Bank,  Lawrenceville, 
Virginia. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

J.  Franklin  Bancorp,  Inc., 
MiimeapoUs,  Minnesota;  to  merge  with 
Michael  Bancorporation,  Inc.,  SL  Paul, 
Minnesota,  and  thereby  indirectly 
acquire  Meridian  National  Bank,  St. 
Paul.  Minnesota. 

Board  of  Governors  of  the  Federal  Reserx'e 
System,  August  30. 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  94-21848  Filed  9-2-94;  8:45  am) 
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N.S.  Bancorp,  inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 


conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  22, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  N.S.  Bancorp,  Inc.,  Chicago, 
Illinois;  to  engage  de  novo  in  making 
and  servicing  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
The  geographic  scope  for  these  activities 
is  IlUnois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  29. 1994. 
WUIiam  W.  Wiles. 
Secretary  of  the  Board. 
(PR  Doc.  94-21823  Filed  9-2-94;  8:45  am) 
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N.S.  Bancorp,  Inc.;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  Usted  in  this  notice  has 
applied  imder  §  225.14  of  the  Board's 
RegulaUon  Y  (12  CFR  225.14)  for  the 
Board's  approval  imder  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  imder 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
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inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  pariy 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  27, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  N.S.  Bancorp,  Inc.,  Chicago, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
Northwestern  Savings  Bank,  Chicago, 
Illinois  (formerly  Northwestern  Savings 
and  Loan  Association). 

Applicant  also  has  applied  to  acquire 
Firstfed  Bancshares,  Inc.,  Des  Plaines, 
Illinois,  and  thereby  indirectly  acquire 
First  Federal  for  Savings,  Des  Plaines, 
Illinois,  and  engage  in  operating  a 
savings  association  porsuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

Applicant  also  has  applied  to  engage 
in  the  making  and  servicing  of  loans 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y.  The  geographic  scope  for 
these  activities  is  the  State  of  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  29, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

fFR  Doc.  94-21822  Filed  9-2-94;  8:45  am) 

BILUNO  CODE  <210-01-F 


Provident  Bancorp.  Inc.,  et  ^.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonttanking  Activities 

The  organizations  hsted  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  die  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 


JMI 


Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  September  27,  1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Qeveland,  Ohio 
44101: 

1.  Provident  Bancorp,  Inc.,  Cincixmati, 
Ohio;  to  acquire  50  percent  interest  in 
West  Shell  Mortgage  Company, 
Cincinnati,  Ohio,  and  thereby  engage  in 
the  mortgage  loan  origination  business, 
pursuant  to  §225.25(b)(l)  of  the  Board's 
Regulation  Y.  This  activity  will  be 
conducted  throughout  the  United  States. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  First  Interstate  Bancorp,  Los 
Angeles,  California;  to  become  a  voting 
member  of  the  Star  System,  Inc.,  a 
California  nonprofit  mutual  benefit 
corporation,  that  provides  data 
transmission  services  in  the  form  of  an 
electronic  fund  transfer  system,  and 
thereby  engage  in  data  processing 
activities,  pursuant  to  §  225.25(b)(7)  of 


the  Board's  Regulation  Y.  Comments  on 
this  application  should  be  received  by 
September  19, 1994. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  29, 1994. 
WUliam  W.  Wiles, 
Secretary  of  the  Board. 
(PR  Doc.  94-21824  Filed  9-2-94;  8:45  am] 
BILUNG  COOE  «210-01-F 

Richard  J.  Foust.  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Conti^ol  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  wrriting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  22, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Richard  J.  Foust,  Manchester,  Iowa. 
Robert  L.  Foust,  Dubuque,  Iowa,  and 
Raymond  J.  Schirmer,  Detroit  Lakes, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Mimter  Agency,  Inc., 
Strawberry  Point,  Iowa,  and  thereby 
indirectly  acquire  Union  Bank  and  Trust 
Company,  Strawberry  Point,  Iowa. 

B.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Jack  William  Young,  Dallas,  Texas; 
to  acquire  13.36  percent;  Myma  Quartz 
Young,  Dallas,  Texas,  to  acquire  an 
additional  5.16  percent,  for  a  total  of 
13.45  percent;  and  Lancer  Partners,  Ltd., 
Dallas,  Texas,  to  acquire  4.82  percent  of 
the  voting  shares  of  UB&T  Holding 
Company,  Abilene,  Texas,  and  thereby 
indirectiy  acquire  United  Bank  &  Trust. 
Abilene,  Texas. 


Board  of  Oivem(»rsaf  the  Federal  Reserve 
System.  Axtgost  29. 1994.     . 
Wimam  W,  Wiles, 
'  Secretary  of  the  Board. 
[FR  Doc.  94-21821  Filed  9-2-94:  8:45  am) 
BILUNG  CODE  621CM>1-F 


GENERAL  SERVICES 
ADMfNISTRATTON 

James  C.  Cleveland  federal  Building 
Courthouse  Annex;  Concord,  NH; 
Environmental  AssessmenVFONSI 

This  notice  serves  to  inform  the 
public  of  the  availainlity  of  the 
Environmental  Assessment  (EA)  and 
draft  Finding  of  No  Significant  Impact 
(FONMJ  pr^ared  tjy  the  U.S.  General 
Services  Administration  for  the 
proposed  construction  of  an  annex  to 
the  James  C.  Cleveland  Federal  Building 
Courthouse  in  Concord,  New 
Hampshire.  Comments  on  the  proposed 
action  may  be  submitted  to:  Mr.  Ralph 
Scalise,  Planning  Staff,  Public  Buildings 
Service,  General  Services 
Adminirtration,  10  Causeway  Street, 
Room  926,  Boston,  MA  02222. 
Telephone:  (617)  565-5821. 

Issued  in  New  York.  NY  on  August  25. 
1994. 

Karen  R.  Adier. 

Regional  Administrator.  General,  Services 
Administratioi\. 

(FR  Doc  94-21792  Filed  9-2-94:  8:45  ami 
BiLUNQ  CODE  «a2»-»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[CDO-499] 

Announcement  of  a  Grant  to  the 
Institute  of  Medicine,  National 
Academy  of  Sciences 

Sununary 

The  Centers  for  Disease  Control  and 
Prevention  ((}DC)  announces  the 
avaiiabLUty  of  hinds  for  fiscal  >'ear  (FY) 
1994  for  a  sole  source  grant  wiLb  the 
Institute  of  Medicine  HOM),  National 
Academy  of  Sciences  (NAS).  The 
purpose  of  this  program  is  to 
consolidate  assistance  mechanisms  used 
to  support  the  current  research  activities 
conducted  by  K3M,  integ^te  newly 
initiated  assistance  activities  that  are  of 
special  interest  to  CDC,  and  est^lish  a 
systematic  procedure  for  managing  the 
unique  scientific  relationship  between 
CDC  and  lOM.  During  FY  1993,  CIX: 
initiated  three  distinct  funding 


mechanisms  to  support  lOM  research  in 
the  areas  of  unintended  pregnancy, 
tobacco  prevention  strategies  for  youth, 
and  comprAensive  school  health 
programs.  TTiis  grant  program  would 
provide  for  a  more  xmiform  management 
of  die  varioos  research  activities  to  be 
funded  in  the  future. 

Approximately  $365,000  is  availabte 
in  FY  1994  to  fund  tia«e  projects  of 
special  interest  to  CDC: 

Project  1.  Compreiiensix'e  School 
HeaWi — ^Approximately  $125,000  is 
available  for  the  continuation  of 
activities  to  assess  the  status  of  existing 
comprehensive  school  health  programs 
including  K-12  school  he«lth  education, 
school  health  promotion  and  disease 
prevention,  and  school  based  health 
care  delivery,  examine  factors  predictive 
of  success  or  failure,  and  identify  and 
disseminate  strategies  for  wider 
implemwitation  of  comprehenave 
school  health  programs. 

Profject  2.  Epid<»ntological 
Dimensions  of  Sexually  Transmitted 
Diseases  (STDs)  in  the  United  States — 
Approximately  $225,000  is  available  to 
support  a  new  study  designed  to 
examine  the  epidemiological 
dimensions  of  STDs  in  the  United  States 
and  the  factors  ccuitributing  to  the  rising 
incidence  of  infections,  assess  the 
effectiveness  (including  cost- 
effectiveness)  and  efficiency  of  ciurenl 
public  health  strategies  and  programs  to 
prevent  and  control  STDs,  and  develop 
recommendations  for  future  public 
health  programs,  policy  development, 
and  research  in  this  area,  particularly  in 
the  context  of  health  care  reform  and  the 
trend  towards  managed  care  approaches 
to  health  services  delivery  and 
financing. 

Project  3.  Study  on  Preventing 
Nicotine  Addiction  in  ChildrMi  and 
Youths — ^Approximately  $15,000  is 
available  to  continiie  and  enhance 
activities  related  to  Native  American 
youth  in  an  existing  study  of  prevention 
strategies  for  children  and  adolescents 
relative  to  tobacco  consumption.  This 
study  will  summarize  studies  on  the 
biology  of  addiction,  social  and 
beha\'ioral  foctors  involved  in  initiation, 
and  interventions  to  prexent 
dependeiK«  and  enhance  cessation. 

It  is  expected  that  the  award  will 
begin  oa  or  abtHit  September  30, 1994. 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  5  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfatrtory  progress  and  availability 
of  fonds.  CDC  anticipates  the 
availability  of  additional  funds  during 
FY  1995  and  subsequent  >'ears  to  . 
support  projects  of  special  scientific. 


programmatic,  and/or  administrative 
importance  to  the  mission  of  CDC.  The 
availability  of  fimds  and  the  focus  of 
such  projects  are  e^qjected  to  emphasize 
activities  in  smoking,  nutrition, 
diabetes,  chronic  disease  control, 
reproductive  health,  surveillance  and 
analysis,  cancer,  and  STDs  but  may 
include  other  disease  prevention  and 
control  areas  of  special  interest  to  CDC 
The  availability  of  funds  in  subsequent 
years  Mill  be  announced  in  a  Program 
Guidance  document  accompanying  the 
application  kit  kx  each  year  of  the 
project  period.  Projects  proposed  in 
response  to  annual  Program  Giiidance 
documents  will  be  subjected  to  an 
Objective  Review  based  on  the 
Evaluation  Criteria  contained  in  this 
Program  Announcement. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  to  im{M'ove 
the  quality  of  life.  This  announcement 
focuses  on  all  priority  areas  of  Health 
Promotion  and  Disease  Prevention-  (For 
ordering  a  copy  of  "Healthy  People 
2000,"  see  the  section  "Where  To 
Obtain  Additional  Information.") 

Authortty 

This  project  is  authorized  under  sectioris 
301(8).  (42  U.S.C.  241  (a)]  and  318(a).  (42 
U.S.C  247c  (a)l  of  the  Public  Health  Service 
Act,  as  amended,  and  Executive  Order  1 2832 
dated  Januarj- 19,  1993. 

Smoke-Free  Workplace 

The  Public  Haahh  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  wtn^place  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  end  mental  health  of  the 
American  people. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Institute  of  Medicine  (lOM). 
National  Academy  of  Sciences  (NAS)  for 
this  project.  No  other  applications  are 
solicited.  The  program  announcement 
and  application  kit  have  been  sent  to 
NAS. 

The  mission  of  CDC  is  to  promote 
health  and  quality  of  life  by  preventing 
and  controlling  disease  and  disability- 
To  accomplish  this  mission.  CDC  works 
in  partnership  with  public,  private,  and 
voluntary  organizations  that  may  be  for 
profit  or  not  for  profit  groups  operating 
at  the  State,  local,  nationaL  and 
international  level  to: 

1.  Monitor  the  status  of  diseases. 

2.  Detect  and  investigate  health 
problems. 
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3.  Conduct  research  to  enhance  . 
prevention. 

4.  Develop  and  advocate  sound  public 
health  policies. 

5.  Carry  out  strategies  for  the 
prevention  of  disease. 

6.  Promote  healthy  behaviors. 

7.  Foster  safe  and  oealthy 
environments. 

8.  Control  risk  factors  leading  to  the 
development  of  disease. 

In  defining  the  scientific  basis  and 
operational  direction  for  achieving  its 
mission,  CDC  must  frequently  obtain 
independent  advice  that  is  inherently 
acceptable  to  the  American  public,  of 
unparalleled  objectivity,  and 
unquestionable  quality.  Occasionally, 
these  conditions  can  only  be  met  by 
using  a  unique  relationship  and 
mechanisms  established  for  these 
purposes  by  the  Legislative  and 
Executive  Branches  of  Government. 

NAS  was  chartered  by  the  U.S. 
Congress  under  an  Act  of  Incorporation 
and  approved  by  the  President  in  1863. 
The  Act  required  the  Academy  to  ".  .  . 
investigate,  examine,  experiment,  and 
report  upon  any  subject  of  science  or 
art,  the  actual  expense  of  such  .  .  .to 
be  paid  from  appropriations  which  may 
be  made  for  the  purpose.  ..."  P\irsuant 
to  the  charter,  lOM  was  established  in 
1970.  NAS  and  lOM  operate  in  the 
national  interest  by  assembling  the 
Nation's  eminent  scholars  in  a  variety  of 
commissions,  boards,  offices,  and 
committees  to  furnish  advice  and 
guidance  of  imparalleled  objectivity. 
The  findings  and  recommendations  of 
lOM,  NAS,  are  accorded  a  degree  of 
acceptance  unequaled  by  any  other 
body  of  American  scholars. 

During  FY  1993.  CDC  conducted 
individual  reviews  of  the  technical  and 
scientific  merits  of  two  requests  for 
assistance  submitted  by  lOM. 
Independent  funding  mechanisms  were 
implemented  to  support  lOM  research 
in  the  areas  of  Comprehensive  School 
Health,  and  Preventing  Nicotine 
Addiction  in  Children  and  Youths. 
These  studies,  Usted  as  Projects  1.  and 
3.,  are  now  well  into  their  second  year 
and  cannot  be  duplicated  by  any  other 
organization  without  significant 
unnecessary  cost  to  CDC. 

In  March  1994,  the  lOM  convened  a 
one-day  meeting  to  consider  plans  for 
an  lOM  study  of  efforts  to  control  STDs 
in  the  United  States,  as  well  as 
directions  for  future  public  healtlf 
policy  and  research  in  this  area.  The 
planning  group  agreed  that  such  a  study 
could  make  an  important  contribution 
to  the  STD  and  public  health  field  and 
could  offer  useful  guidance  in  shaping 
future  programs  and  policies  to  contain 
the  epidemic  of  STDs  in  the  United 


States.  The  planning  group  encouraged 
lOM  staff  to  proceed  in  further 
developing  plans  for  this  study.  As  a 
result,  the  lOM  submitted  a  proposal  for 
the  study.  Project  2.,  to  the  CDC.  The 
proposed  study  is  consistent  with  the 
mission  of  the  CDC.  Completion  of  the 
study  and  efficient  implementation  of 
its  findings  and  recommendations 
requires  \hat  the  work  be  performed 
with  an  unquestionable  level  of 
objectivity,  that  it  have  immediate 
credibility,  and  carry  a  high  degree  of 
public  acceptance.  lOM  is  the  only  body 
of  American  scholars  fulfilling  the 
requirement  for  this  study. 

In  accordance  with  Executive  Order 
12832,  when  CDC  determines  that  lOM, 
because  of  its  unique  qualifications,  is 
the  only  source  that  can  provide  the 
expertise,  independence,  objectivity, 
and  audience  acceptance  necessary  to 
meet  program  requirements,  services  of 
the  Academy  may  be  obtained  on  a 
noncompetitive  basis  if  otherwise  in 
accordance  with  applicable  laws  and 
regulations. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the" 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human -subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  appUcant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

HIV/ AIDS  Requirements 

The  recipient  must  comply  with  the 
document  entitled  Content  ofAIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  (^estionnaires.  Survey 
Instruments,  and  Educational  Sessions 
(June  1992)  (a  copy  is  in  the  application 
kit).  To  meet  the  r^uirements  for  a 


program  review  panel,  the  recipient  is 
encouraged  to  use  an  existing  program 
review  panel,  such  as  the  one  created  by 
the  District  of  Columbia  health 
department's  HIV/ AIDS  prevention 
program.  If  the  recipient  forms  its  own 
program  review  panel,  at  least  one 
member  must  be  an  employee  (or  a 
designated  representative)  of  a  State  or 
local  health  department.  The  names  of 
the  review  panel  members  must  be 
listed  on  the  Assurance  of  Compliance 
form  CDC  0.1113,  which  is  also 
included  in  the  application  kit.  The 
recipient  must  submit  the  program 
review  panel's  report  that  indicates  all 
materials  have  been  reviewed  and 
approved. 

Before  funds  can  be  used  to  develop 
HIV/AIDS-related  materials,  determine 
whether  suitable  materials  are  already 
available  at  the  CDC  National  AIDS 
Clearinghouse. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
Number  499  and  contact  Locke 
Thompson,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  255  East  Paces  Ferry 
Road.  NE.,  Room  300,  Mailstop  E-18, 
Atlanta,  Georgia  30305,  telephone  (404) 
842-6508. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "Summary"  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  August  30.  1994. 
loseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  {CDC). 
(FR  Doc.  94-2.1832  Filed  9-2-94;  8:45  ami 
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National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Disability  and  Long-Term  Care 
Statistics:  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Name:  NCVHS  Subcommittee  on  Disability 
and  Long-Term  Care  Statistics. 

Time  and  Date:  9  a-m.^S  p.m.,  September 
13,  1994. 
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Place:  Room  303A,  Hubert  H.  Hwiiiphi^y 
Building,  2B0  Independence  Avenue.  SW., 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  discuss 
current  uses  and  data  issues  in  nursing  home 
Minimum  Data  Sets. 

An  unavoidsble  administrative  deJa^' 
prevented  meeting  the  15-day  publication 
requirement. 

Contact  person  for  more  information: 
Substantive  program  information  as  weD  as 
summaries  of  the  meeting  and  a  roster  of 
comQmUtea  marabecs  mey  be  obtained  from 
Gail  F.  Fi^er,  Ph.D..  ExacuUve  Secretary, 
NCVHS,  NCHS,  COa  room  1100, 
Presidential  Building,  6S25  Belcrest  Road. 
Hyattsvilie.  Maryland  20782.  telepbone  301/ 
436-7«50. 

Dated:  August  31. 1994. 
William  H.  Gilnsoa, 

Acting  Aeaociate  Director  for  Policy 
Coordination,  Centers  for  Diaeaae  Coatrol  and 
Prevention  (CDC)- 
IFR  Doc.  94-21961  Filed  9-2-94;  «:45  am) 
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National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on  . 
Medical  Classification  Systems: 
Meeting  .  - 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centere  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Name:  NCVHS  Subcommittee  on  Medical 
Classification  Systems. 

Time  and  Date:  9  a.m.-5  p.m..  September 
12,1994. 

Place:  Roooi  303  A,  Hubert  H.  Huraphrey 
Building,  200  Independence  Avenue.  SW. 
Washington,  DC  20201. 

Slatun:  Open- 
Purpose:  The  sulacommitlee  will  discuss: 
ttie  national  Medicare  daims  acairac>-  study; 
the  Health  Care  Financing  AdministraMon 
Validation  of  Hospital  Outpatient  Diagnosis 
and  Procedure  Codes:  the  proposed 
refinement  of  Medicare  Diagnosis-Related 
Groups  incorjioratiflg  severity  measures-  the 
Inteniatiocal  C'lBSfification  of  Impairraents, 
Di-sabiiities,  and  Handicaps  Revision  Pror%ss: 
and  the  Medicare  Transition  System. 

An  unevoidabie  administrative  delay 
prevented  meeting  the  15-dsy  publication 
requirement. 

Contact  person  for  more  information: 
Substantive  program  information  as  well  as 
summaries  pf  the  meetirig  and  a  roster  of 
committee  members  may  be  obtained  Erbra    - 
Gail  F.  Fisher.  Ph.D..  Executive  Secretary 
NCVHS.  NCHS,  CDC,  Ruom  1 100. 
Presidential  Buiiduig,  6325  Bekxest  Road. 
Hyattsvills,  Maryland  20782.  telephone  301/ 
416-70Sa 


Dated:  August  31, 1994. 
William  H.  Girasoa, 
Acting  Associate  Director  far  Policy 
Coordrnatien.  Centers  for  Disease  Control  and 
Prevention  {CDQ. 

[FR  Doc.  *4-21962  Filed  9-2-94;  8:45  aral 
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National  Committee  on  Vital  and-HeaKh 
StaMlics  (NCVK^,  SubcowmMtee  on 
Araboialory  and  Hospital  C«e 
Sttfjsfics:  Meeting 

Pursuant  to  Public  Law  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS)  Centers  for  Disease  Control  and 
Prevention  ICDC),  announces  the 
following  meeting. 

Mime;  NCVHS  Subcommittee  on 
Ambulatory  and  Hospital  Care  Statistics. 

Time  and  date:  9  a.m.— 5  p.m..  September 
19, 1994. 

Place:  Room  303A,  Hubert  H.  Humphrej' 
Building.  200  Independence  Avenue.  SW, 
Washington.  HXZ.  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  discuss 
encounter  data  for  amfeulatory  and  hospital 
care,  and  consider  other  issues  included  in 
its  charge. 

An  unavoidable  administrative  delay 
prevented  meeting  the  15-day  puWication 
requirement. 

Contaet  person  for  more  information: 
Substantixw  progivni  mformation  as  well  as 
summaries  oi  the  meeting  and  a  roster  d 
committee  meaabers  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary. 
NCVHS.  NCHS.  CDC,  Room  1100, 
PresidenUaJ  Building,  6525  Belcrest  Road. 
Hvaftsville.  Mar>land  20782,  telephone  301/ 
436-7050. 

Dated:  August  31. 1994. 
William  H.  Gimson,      ^-v' 

Acting  Associate  Director  far  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  [CDC). 
[FR  Doc.  94-21960  Filed  9-2-94;  8^45  am] 
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Food  and  Drug  Admintetration 
[Docket  No.  94E^221j 

Determination  of  Regt'latpry  Review 
Period  for  Purposes  of  Patent 
Extension;  Aviax® 

AGENCY:  Food  and  Drug  Auminiitration. 

HHs.  ; 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Ehug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Aviax® 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 


TrademaAs,  Department  of  Conimerce, 
for  tije  extension  of  a  patent  which 
claims  &at  animal  drug  product 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drag  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT; 
Brian  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Admioistration,  5600  Fidiers  Lane. 
Rockville.  MD  20857.  301-M3-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1964  (Pub.  L.  98-417) 
and  the  GeGeric  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extraded  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed^  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulator}'  review  period  consists  of 
two  periods  of  time:  e  testing  phase  and 
an  approval  phase.  For  animal  drug 
products,  the  testing  phase  begins  on 
the  earher  date  when  either  a  major 
environmental  effects  test  was  initiated 
for  the  drug  or  when  an  ex«nptian 
under  section  512{j)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  became 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  animal  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  ua'y  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 
Camir.i.ssioner  of  Patents  and 
Trademarks  may  awa:d  (for  example. 
half  the  testing  phase  must  be 
suLtracted  as  well  as  any  time  that  may 
havp  occurred  before  the  palent  was 
issued]  FDA's  determination  of  tbe 
length  of  a  regizlatoi"}-  revitw  period  f<ir 
an  animal  drug  product  will  include  all 
of  the  testing  phnse  and  approval  phase 
as  specilled  in  35  U.S.C.  156(g){4){B). 

FDA  recently  approved  for  marketing 
the  animal  drug  product  Aviax® 
(semduramicin  sodium).  Anax®  is 
indicated  for  prevention  of  coccidiosis 
in  broiler  chickens.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
appucation  for  Aviax®  (U.S.  Patent  No. 
4.804,680)  from  Pfizer  Inc.  and 
reqiiested  FDA's  assistance  in  | 
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detennining  the  patent's  eligibility  for 
patent  tenn  restoration.  FDA,  in  a  letter 
dated  July  8, 1994,  advised  the  Patent 
and  Trademark  Office  that  this  animal 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Aviax®  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Aviax®  is  2,438  days.  Of  this  time,  736 
days  occiured  during  the  testing  phase 
of  the  regulatory  review  period,  while 
1,702  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  512(j)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective:  July 
9, 1987.  The  applicant  claims  October  1, 
1987,  as  the  date  the  investigational  new 
animal  drug  apphcation  (INAD)  became 
effective.  However,  FDA  records 
indicate  that  the  date  of  FDA's  official 
acknowledgement  letter  assigning  a 
number  to  the  INAD  was  July  9, 1987, 
which  is  considered  to  be  the  effective 
date  for  the  INAD. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
animal  drug  product  application  under 
section  512(b)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act:  July  13, 1989. 
The  applicant  claims  July  12, 1989,  as 
the  date  the  new  animal  drug 
apphcation  (NAD A)  for  Aviax®  (N ADA 
140-940}  was  initially  submitted. 
However,  a  review  of  FDA  records 
reveals  that  the  date  of  FDA's  ofRcial 
acknowledgement  letter  assigning  a 
number  to  the  NADA  was  July  13, 1989, 
which  is  considered  to  be  the  initially 
submitted  date  for  the  NADA. 

3.  The  date  the  application  was 
approved:  March  10, 1994.  FDA  has 
verified  the  applicant's  claim  that 
NADA  140-940  was  approved  on  March 
10, 1994. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  Umitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  apphcation  for  patent  extension, 
this  applicant  seeks  755  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  November  7, 1994,  submit 
to  the  Dockets  Management  Branch 
(address  above)  vmtten  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 


on  or  before  March  6, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  25,  1994. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
(PR  Doc.  94-21789  Filed  9-2-94;  8:45  am) 
BILLING  CODE  4160-01-F 


[FDA  225-«4-8001] 

Memorandum  of  Understanding 
Concerning  Cooperation  and 
Information  Exchange  on  Drugs  and 
Biological  Products  Facilitating 
Importation  Between  the  Food  and 
Drug  Administration  and  the  Russian 
Federation 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Foo4  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA  and 
the  Russian  Federation.  The  purpose  of 
the  MOU  is  to  exchange  information  on 
drugs  and  biological  products  and  to 
facilitate  the  development  of  the 
Russian  health  care  sector  by 
establishing  in  Russia  a  streamlined 
registration  procedure  for  U.S.  drugs 
and  biological  products. 

DATES:  The  MOU  became  effective 
February  15.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Budashewitz,  Office  of  Health  Affairs 
(HFY-50),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443^480. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  memoranda  of  understanding 
between  FDA  and  others  shall  be 
published  in  the  Federal  Register,  the 


agency  is  publishing  notice  of  this 
memorandum  of  understanding. 

Dated:  August  26, 1994. 
Gary  Dykstra, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

Memorandum  of  Understanding  Between  the 
Food  and  Drug  Administration,  Public 
Health  Service,  Department  of  Health  and 
Human  Services  of  the  United  States  of 
America  and  the  Ministry  of  Health  and 
Medical  Industry  and  the  State  Committee 
For  Sanitary  and  Epidemiological 
Surveillance  of  the  Russian  Federation 
Concerning  Cooperation  and  Information 
Exchange  on  Drugs  and  Biological  Products 
Facilitating  Importation 

The  Food  and  Drug  Administration  (FDA) 
of  the  United  States  {U.S.),  on  the  one  hand, 
and  the  Ministry  of  Health  and  Medical 
Industry  and  the  State  Committee  for 
Sanitary  and  Epidemiological  Surveillance  of 
the  Russian  Federation,  on  the  other  hand, 
hereinafter  referred  to  as  the  participants, 
Building  upon  the  foundation  laid  by  the 
Memorandum  of  Understanding  signed  at 
Moscow  September  23, 1993  under  the 
auspices  of  the  U.S. -Russia  Business 
Development  Committee's  Sul)group  on 
Medical  Equipment,  Pharmaceuticals,  and 
Health  Services,  and  in  accordance  with  the 
Agreement  on  Cooperation  in  the  Fields  of 
Public  Health  and  Biomedical  Research 
signed  on  January  14, 1994  by  the 
Government  of  the  United  States  of  America 
and  the  Government  of  the  Russian 
Federation, 

Strengthening  the  bonds  of  friendship  among 
the  participants. 

Have  reached  the  following  understanding  to 
guide  their  cooperation: 


The  goals  of  the  participants  in  entering  into 
this  Memorandum  of  Understanding  are  to: 

1.  Exchange  information  on  drugs  and 
biological  products  and  on  requirements 
applicable  to  them  (including 
standardization,  registration,  quality  control, 
and  product  side  effects),  including  prompt 
exchange  of  information  on  removal  of  drugs 
and  biological  products  from  the  market  or 
restrictions  on  their  use. 

2.  Facilitate  the  development  of  the 
Russian  health  care  sector  by  establishing  in 
Russia  a  streamlined  registration  procedure 
for  U.S.  drugs  and  biological  products  that 
are  produced  in  the  United  States  and  that 
FDA  permits  to  be  freely  marketed  in  the 
United  States  (see  Annex).  The  Russian 
Federation  participants  will  use  this 
streamlined  procedure  for  such  United  States 
products. 

This  Memorandum  of  Understanding 
provides  the  procedures  needed  to 
implement  the  agreement  in  the  earlier 
Memorandum  of  Understanding,  signed  on 
September  23, 1993.  that  it  would  be 
mutually  beneficial  for  the  (>artici  pants  to 
work  together  to  streamline  the  process  for 
registering  and  certifying  U.S.  drugs  and 
biological  products  for  importation  into  the 
Russian  Federation  when  these  products  are 
permitted  by  FDA  to  be  freely  marketed  in 


the  United  States.  The  effect  of  the 
participants'  joint  endeavors  under  this 
Memorandum  of  Understanding  will  be  to 
extend  to  Russian  users  access  to  U.S.  drugs 
and  biological  products  of  the  same  safety, 
effectiveness,  and  quality  available  to  U.S. 
users  of  such  products. 

U. 

This  Memorandum  of  Understanding 
covers  drugs  and  biological  products  that  are 
produced  in  the  United  States  and  that  are 
permitted  by  FDA  to  be  freely  marketed  in 
the  United  States  including: 

1.  Drugs:  articles  that  meet  the  definition 
of  a  drug  under  the  U.S.  Federal  Food,  Drug 
and  Cosmetic  Act.  This  Memorandum  of 
Understanding  does  not  apply  to 
homeopathic  drugs. 

2.  Biological  products:  products  that  are 
regulated  as  biological  products  under  the 
U.S.  Public  Health  Service  Act 

ni. 

1.  The  Russian  Federation  participants  will 
streamline  their  registration  requirements  of 
those  U.S.  drugs  and  biological  products  that 
are  produced  in  the  United  States  and  that 
are  permitted  by  FDA  to  be  freely  marketed 
in  the  United  States. 

2.  For  drugs  and  biological  products  that 
are  produced  in  the  United  States  and  that 
FDA  permits  to  be  freely  marketed  in  the 
United  States,  the  Russian  Federation 
participants  will  accept  FDA's  decisions  and 
regulations  on  premarket  approval^  licensing, 
monographs,  and  related  matters,  as  well  as 
FDA's  product  quality  standards  and 
enforcement  of  manufacturing  controls  and 
other  requirements. 

3.  All  products  that  can  be  defined  as  a 
controlled  substance  or  highly  addictive  can 
be  registered  in  the  Russian  Federation  only 
after  receiving  the  approval  of  the  Russian 
Federation's  State  Committee  on  Controlled 
Substances.  Products  for  which  this  approval 
will  be  necessary  will  be  further  explained  in 
an  exchange  of  letters  between  the 
participants. 

4.  This  Memorandum  of  Understanding 
sets  forth,  in  an  Annex,  the  information  that 
United  States  firms  will  have  to  submit  to  the 
appropriate  Russian  Federation  participant 
concerning  drugs  and  biological  products 
subject  to  this  Memorandum  of 
Understanding,  produced  in  the  United 
States,  and  permitted  by  FDA  to  be  freely 
marketed  in  the  United  States,  to  obtain 
permission  for  these  products  to  be  freely 
marketed  in  the  Russian  Federation.  Where 
the  necessary  information  listed  in  the  Annex 
is  submitted,  the  Russian  Federation 
p>articipants  will  not  require,  as  a  condition 
of  importation,  the  conduct  of  any  additional 
clinical  or  analytical  review  or  testing. 
Registration  shall  take  no  more  than  90  days 
after  the  submission  to  the  appropriate 
Russian  Federation  participant  of  the 
infonnation  required  in  the  Annex  and  any 
fee  required  by  the  Russian  Federation.  At 
the  time  of  the  request  for  registration  of 
vaccines  and  sera,  the  Russian  Federation  has 
the  right  to  require  additional  documents 
which  will  satisfy  the  Russian  Federation's 
requirements.  Cases  in  which  additional 
documentation  will  be  necessary  will  be 


further  explained  in  an  exchange  of  letters 
tjetween  the  participants. 

5.  Upon  request  of  the  Russian  Federation 
participants,  FDA  will  provide  access  to 
infomiation  on  the  compliance  status  of 
drugs  and  biological  products  and 
manufactiuers  that  are  eligible  for  Russian 
Federation  registration  under  this 
Memorandum  of  Understanding  to  the  extent 
that  the  infonnation  disclosure  is  in 
accordance  with  U.S.  law.  FDA  also  will 
respond  to  inquiries  from  the  Russian 
Federation  participants  about  information 
submitted  under  the  Annex  with  respect  to 
such  matters  as  the  marketing  status  of  any 
drug  or  biological  products.  The  participants 
will  share  information  about  any  drug  or 
biological  product  that  presents  a  significant 
risk  to  users. 

6.  Under  this  Memorandum  of 
Understanding,  the  participants  will  share 
expertise  and  provide  assistance  and 
information  to  one  another  when  necessary, 
subject  to  the  availability  of  funds.  Upon 
request  of  FDA.  the  Russian  Federation 
participants  will  treat  as  confidential  any 
information  provided  to  it  by  FDA  that  is  not 
public  information.  Upon  request  of  a 
Russian  Federation  participant,  FDA  will 
likewise  respect  the  confidentiality  of 
information  that  the  Russian  Federation 
participant  provides  to  FDA,  to  the  extent 
permitted  by  law. 

7.  FDA  will  provide  the  Russian  Federation 
participants  with  up-to-date  copies  of  the 
laws,  regulations,  guidelines,  and  procedures 
used  to  help  ensure  that  drugs  and  biological 
products  are  of  a  level  of  quality  sufficient  for 
the  protection  of  the  public  health.  The 
Russian  Federation  participants  will  provide 
FDA  with  up-to-date  copies  of  laws, 
regulations,  guidelines,  and  procedures 
concerning  the  registration  of  these  products 
imported  into  the  Russian  Federation  from 
foreign  countries  in  general  and  from  the 
United  States  in  particular. 

8.  The  participants  will  meet  periodically 
to  consult  with  each  other  in  order  to 
promote  cooperation  and  to  facilitate  the 
implementation  of  this  Memorandum  of 
Understanding.  As  the  need  arises,  the 
participants  will  develop  and  agree  on 
specific  plans  of  cooperation. 

9.  The  participants  may  establish  a 
coordinating  committee  and  one  or  more 
technical  committees  composed  of 
representatives  of  each  participant  with 
expertise  in  regulation  of  drugs  and 
biological  products,  to  assist  in  the 
implementation  of  the  Memorandum  of 
Understanding. 

10.  The  participants  will  enter  into,  within 
six  months  of  the  effective  date  of  this 
Memorandum  of  Understanding,  additional 
Memoranda  of  Understanding  concerning 
certain  foods  and  medical  devices  imported 
into  the  Russian  Federation  bom  the  United 
States. 

A'. 

The  following  offices  are  designated  as 
liaison  offices  for  the  participants: 
A.  For  FDA: 
Special  Programs  Officer.  International 
Affairs  Staff,  Office  of  Health  Affairs 
(HFY-50).  (currently  Philip  M. 


Budashewitz).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  Maryland  20857,  U.S.A. 

B.  For  the  Russian  Ministry  of  Health  and 
Medical  Industry: 

Dr.  Alexander  I.  Machula,  Director, 
Department  of  the  State  Committee  on 
Quality  Control  of  Drugs  and  Medical 
Devices,  Rakhmanovsky  per.,  3.  Moscow. 
101431,  Russia 

C.  For  the  Russian  State  Committee  for 
Sanitary  and  Epidemiological  Surveillance: 

Dr.  Anatoly  A.  Monisov.  Deputy  Chairman. 

Vadkovskiy  per.  18/20,  Moscow.  101474. 

Russia 
This  Memorandum  of  Understanding  will 
enter  into  force  for  three  years  effective  upon 
signature  of  all  participants.  It  may  be 
extended  or  amended  by  mutual  written 
consent.  It  may  be  terminated  by  any 
participant  by  a  60-day  advance  written 
notice  to  the  other  participants. 
This  Memorandum  of  Understanding  is  done 
in  the  English  and  Russian  languages,  each 
text  being  equally  authentic. 

For  the  Food  and  Drug  Administration  of  the 
United  States  of  America: 

By:  David  A.  Kessler.  M.D. 

Commissioner  of  Foods  and  Drugs 

Date:  January  28, 1994. 

By:  Mary  K.  Pendergast 

Deputy  Commissioner/Senior  Advisor  to  the 

Commissioner 
Date:  January  28. 1994. 

For  the  Russian  Participants: 

By:  Dr  Eduard  A.  Nechayev 

Minister  of  Health  and  Medical  Industry  of 
the  Russian  Federation 

Date:  February  15. 1994. 

By:  Dr  Eugeni  N.  Beliaev 

Chairman.  State  Committee  for  Sanitar>'  and 
Epidemiological  Surveillance  of  the ' 
Russian  Federation 

Date:  February  15. 1994. 

By:  Dr.  V.  M.  Cherepov 

Co-Chairman  of  the  Subgroup  on  Medical 
Equipment,  Pharmaceuticals  and  Health 
Services  of  the  Russian-United  States 
Business  Development  Committee 

Date:  January  28, 1994. 

Annex 

The  Necessary  Information  to  be  Submitted 
by  a  U.S.  Company  to  the  Russian 
Federation  Authorities  for  Registration  in 
the  Russian  Federation  of  Drugs  and 
Biological  Products  Which  are  Produced  in 
the  United  States  and  Permitted  by  the 
United  States  Food  and  Drug  Administration 
(FDA)  to  be  Freely  Marketed  in  the  United 
States 

1.  The  firm  will  submit  a  letter  stating; 

a.  Name  of  firm 

b.  Address 

c.  Telephone  and  facsimile  number 

d.  Name,  title  and  signature  of  firm's 
authorized  responsible  representati\'e 

e.  That  the  drug  or  biological  product  has 
been  produced  in  the  U.S. 

2.  The  firm  will  provide  a  copy  of  the  letter 
that  FDA  has  sent  to  the  finn  indicating  that 
the  product  may  he  legally  marketed  in  the 
United  States. 
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3.    The  Hnn  will  provide  a  copy  and  Russian 
translation  of  the  FDA  approved  product 
package  insert  (infonnation  and  instruction 
sheet)  containing  but  not  limited  to  the 
following  information: 

a.  Name:  trade,  generic,  and  chemical 

b.  Description:  chemical  and 
pharmacological  class 

c.  Clinical  pharmacology/mechanism  of 
action 

d.  Indications  and  usage  information 

e.  Contraindications 

f.  Warnings 

g.  Precautions 

h.  Adverse  reactions  and  information  on 

toxicities 
i.  Information  on  overdose 
j.  Dosage  and  routes  of  administration 
k.  How  the  medical  product  is  supplied, 

including  dosage  form  and  strength 
1.  Product  usage/preparation  and  storage 

information 
m.  Other  information  as  listed  in  product 

package  insert. 

4.  The  firm  will  provide  a  copy  of  U.S. 
Pharmacopeia  Official  Monograph  (article),  if 
appropriate. 

5.  The  firm's  authorized  responsible 
representative  will  sign  and  submit  a 
statement  that  the  firm  is  in  compliance  with 
FDA's  Current  Good  Manufacturing  Practice 
(GMP)  regulations. 

6.  The  firm  will  provide  a  copy  of  the  most 
recent  FD-483,  FDA  Notice  of  Inspectional 
Observations  that  is  relevant  to  the<lrug  or 
biological  product  for  which  registration  is 
sought. 

7.  The  firm's  authorized  responsible 
representative  will  sign  and  submit  a 
statement  that  all  information  submitted  is 
truthful,  accurate  and  complete. 

8.  The  firm  will  submit  information  on  any 
changes  in  the  above  information  within  30 
days  of  any  change  in  any  of  the  information 
referred  to  in  paragraphs  1-5,  including  any 
FDA-approved  changes  in  the  package  insert 
referred  to  in  paragraph  3. 

9.  The  firm  will  provide  samples  of  the 
product  in  the  packaged  form  in  which  it  is 
offered  for  registration.  - 
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Health  Care  Financing  Administration 
[BPO-117-GN1 

Medicare  Program;  Crtteria  dnd 
Standards  for  Evaluating  Intermediary 
and  Carrier  Performance  During  FY 
1994 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  General  notice. 

SUMMARY:  In  the  September  30. 1993 
issue  of  the  Federal  Register,  we 
published  a  general  notice  with 
comment  period  describing  the  criteria 
and  standards  for  evaluating 
intermediary  and  carrier  performance  in 
administering  the  Medicare  program 


during  FY  1994.  This  notice  amends 
that  document  to  require  that 
contractors  certify  the  accuracy  and 
completeness  of  the  information 
submitted  to  HCFA  with  respect  to  the 
evaluation  process. 
DATES:  This  notice  is  effective 
September  6,  1994  and  does  not  alter 
the  criteria  and  standards  that  were 
effective  October  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Pratt,  (410)  966-7403. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  30, 1993,  we  published 
in  the  Federal  Register  (58  FR  51085) 
the  criteria  and  standards  to  be  used  for 
evaluating  the  performance  of  fiscal 
intermediaries  and  carriers  in  the 
administration  of  the  Medicare  program 
beginning  October  1, 1993  under  the 
Contractor  Performance  Evaluation 
Program  (CPEP).  We  publish  a  similar 
notice  annually  in  accordance  with 
sections  1816(f)  and  1842(b)  of  the 
Social  Security  Act.  CPEP  measures 
contractor  compliance  with  program 
requirements;  promotes  contractor 
initiatives  to  improve  administrative 
processes;  provides  comparable  data  on 
customer  satisfaction;  and  serves  as  a 
basis  of  information  for  contract 
management  activities.  The  results  of 
the  CPEP  are  considered  whenever 
HCFA  enters  into,  renews,  or  terminates 
an  intermediary  agreement  or  carrier 
contract  or  takes  other  contract  actions. 

The  1994  CPEP  was  structured  into 
three  criteria,  designed  to  meet  the 
above  objectives.  &iterion  one,  titled 
Program  Requirements,  measures 
contractor  performance  against  basic 
program  sequirements.  Within  this 
criterion,  we  identified  performance 
standards  which,  when  measured, 
evidence  how  well  each  contractor  is 
performing  the  basic  requirements  of 
administering  the  Medicare  program. 
Criterion  two,  titled  Process 
Improvement,  recognizes  contractor 
performance  improvement  (compared  to 
the  previous  review  period)  and 
contractor  efforts  to  achieve  program 
efficiencies  by  evaluating  and 
improving  the  processes  with  which  it 
administers  the  Medicare  program. 
Criterion  three,  titled  Customer 
Satisfaction,  assesses  the  degree  to 
which  the  contractor's  customers  are 
satisfied  with  the  services  provided  by 
the  contractor  in  its  administration  of 
the  Medicare  program.  We  also 
developed  separate  criteria  and 
standards  that  measure  only  the 
activities  of  regional  home  health 
intermediaries  and  Common  Working 
File  hosts. 
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II.  Amendment  to  the  FY  1094  CPEP 
Notice 

The  notice  published  on  September 
30. 1993  (58  FR  51085),  in  addition  to 
providing  detailed  descriptions  of  the 
specific  CPEP  criteria,  standards,  and 
procedures,  included  a  summary  of  how 
the  performance  evaluations  and 
assessments  affect  individual  contract 
action  decisions.  The  summary  was 
contained  on  page  50190  and  was 
entitled  "Action  Based  on  Performance 
Evaluations."  In  our  discussion  of 
action  to  be  taken  based  on 
performance,  we  did  not  address  a 
situation  that  could  arise  if  we  did  not 
receive  accurate  infonnation  from  our 
contractors. 

We  have  discovered  a  nuniber  of 
instances  where  information  has  been 
manipulated  or  falsified  by  contractor 
personnel  in  an  effort  to  receive  a  more 
favorable  evaluation  under  CPEP.  On 
October  28, 1993,  we  issued  notices  to 
each  of  the  Medicare  contractors  that 
they  must  certify  that  all  information 
submitted  to  HCFA  with  respect  to 
CPEP  for  fiscal  year  1993  was  accurate 
and  complete  to  the  best  of  their 
knowledge  and  belief  We  also  informed 
the  Medicare  contractors  that  we  would 
modify  the  annual  CPEP  notice  to 
include  mention  of  the  requirement  that 
they  certify,  under  penalty  of  perjury, 
the  accuracy  of  the  information 
reviewed  and  data  submitted  to  HCFA 
with  respect  to  CPEP.  The  modification 
does  not  alter  the  criteria  and  standards 
that  were  effective  October  1, 1993. 

So  that  our  public  notice  relating  to 
CPEP  accurately  reflects  our 
administration  of  the  evaluation 
program,  we  are  revising  Section  H. 
Action  Based  on  Performance 
Evaluations  (page  50190  of  the  1994 
CPEP  notice  published  September  30, 
1993)  by  adding  the  following: 

Each  contractor  must  certify  that  all 
information  submitted  to  HCFA  related  to 
CPEP,  including  without  limitation  all 
records,  reports,  files,  p>apers  and  other 
information,  whether  in  written,  electronic, 
or  other  form,  are  accurate  and  complete  to 
the  best  of  the  contractor's  knowledge  and 
belief  A  contractor  will  also  be  required  to 
certify  that  its  files,  records,  documents,  and 
data  have  not  t>een  manipulated  or  falsified 
in  an  effort  to  receive  a  more  favorable 
performance  evaluation.  A  contractor  must 
further  certify  that,  to  the  best  of  its 
knowledge  and  belief,  the  contractor  has 
submitted,  without  withholding  any  relevant 
information,  all  information  required  to  he 
submitted  with  respect  to  CPEP  under  the 
authority  of  applicable  law(s),  regulat!on(s), 
contracts,  or  HCFA  manual  provision(s).  Any 
contractor  that  makes  a  folse,  fictitious,  or 
fraudulent  certification  may  be  subject  to 
criminal  and/or  dvil  prosecution,  as  well  as 
appropriate  administrative  action.  Such 


administrative  action  may  include  debarment 
or  suspension  of  the  contractor,  as  well  as  the 
termination  or  nonrenewal  of  a  contract. 

For  the  convenience  of  the  reader,  the 
full  text  of  Section  H  is  republished 
below  with  the  addition  found  in  the 
first  paragraph. 

H.  Action  Based  on  Performance 
Evaluations 

A  contractor's  performance  is 
evaluated  against  each  applicable 
standard  in  the  Program  Requirements 
criterion.  Each  contractor  must  certify 
that  all  information  submitted  to  HCFA 
related  to  CPEP.  including  without 
limitation  all  records,  reports,  files, 
papers  and  other  information,  whether 
in  written,  electronic,  or  other  form,  are 
acciu-ate  and  complete  to  the  best  of  the 
contractor's  knowledge  and  belief  A 
contractor  will  also  be  required  to 
certify  that  its  files,  records,  documents, 
and  data  have  not  been  manipulated  or 
falsified  in  an  effort  to  receive  a  more 
favorable  performance  evaluation.  A 
contractor  must  further  certify  that,  to 
the  best  of  its  knowledge  and  belief,  the 
contractor  has  submitted,  without 
withholding  any  relevant  information, 
all  information  required  to  be  submitted 
with  respect  to  CPEP  under  the 
authority  of  apphcable  law(s), 
regulation(s).  contracts,  or  HCFA 
manual  provision{s).  Any  contractor 
that  makes  a  false,  fictitious,  or 
fraudulent  certification  may  be  subject 
to  criminal  and/or  civil  prosecution,  as 
well  as  appropriate  administrative 
action.  Such  administrative  action  may 
include  debarment  or  suspension  of  the 
contractor,  as  well  as  the  termination  or 
nonrenewal  of  a  contract.  If  a  contractor 
meets  the  level  of  performance  required 
by  operational  instructions,  it  meets  the 
requirements  of  that  standard.  Any 
perfoimance  measured  below  basic? 
operational  expectations  constitutes  a 
deficiency.  The  contractor  may  be 
required  to  develop  and  implement  a 
corrective  action  plan  when 
performance  problems  are  identified. 
The  contractor  will  be  monitored  to 
assure  effective  and  efficient 
compliance  with  the  corrective  action 
plan  and  improved  performance  where 
standards  are  not  met. 

A  contractor's  performance  is 
assessed  under  the  Process 
Improvement  criterion  to  determine  the 
success  of  the  improvements  developed 
and/or  implemented  by  the  contractor 
during  the  review  period.  A  contractor's 
performance  is  similarly  assessed  under 
the  Customer  Satisfaction  criterion  to 
determine  the  degree  to  which  the 
contractor  has  satisfied  its  customers. 

The  results  of  performance 
evaluations  and  assessments  under  all 


three  criteria  will  be  used  for  contract 
management  activities  and  will  be 
published  in  the  contractor's  annual 
performance  report.  We  may  initiate 
administrative  actions  as  a  result  of  the 
evaluation  of  contractor  performance 
based  on  these  performance  criteria  and 
standards.  Under  sections  1816  and 
1842  of  the  Act,  we  consider  the  results 
of  the  evaluation  in  our  determinations 
on: 

•  Entering  into,  renewing,  or 
terminating  agreements  or  contracts 
with  contractors;  and 

•  Decisions  concerning  other  contract 
actions  for  intermediaries  and  carriers 
(such  as  deletion  of  an  automatic 
renewal  clause).  These  decisions  are 
made  on  a  case-by-case  basis  and 
depend  primarily  on  the  nature  and 
degree  of  performance.  More 
specifically,  they  depend  on: 

— Relative  overall  performance 
compared  to  other  contractors; 

— Number  of  standards  in  which 
deficient  performance  occurs; 

— Extent  of  each  deficiency; 

— Relative  significance  of  the  standards 
for  which  deficient  performance 
occurs  within  the  overall  CPEP;  and 

— Efforts  to  improve  program  quality, 
service,  £md  efficiency. 

•  IDecisions  concerning  the 
assignment  or  reassignment  of  providers 
and  designation  of  regional  or  national 
intermediaries  for  classes  of  providers. 

We  make  individual  eontract  action 
decisions  after  considering  these  factors 
in  terms  of  their  relative  significance 
and  impact  on  the  effective  and  efficient 
administration  of  the  Medicare  program. 

in.  Effective  Date 

As  stated  in  the  September  30  notice, 
we  make  every  effort  to  publish  the 
CPEP  criteria  and  standards  prior  to  the 
beginning  of  the  Federal  fiscal  year  to 
which  they  will  be  applied,  and  it  is  not 
our  intention  to  revise  the  criteria  and 
standards  once  this  information  has 
been  pubUshed  in  the  Federal  Register. 
Should  changes  be  necessary,  we  wall 
issue  a  Federal  Register  notice  prior  to 
implementation  of  the  changes  and 
specify  a  prospective  effective  date 
applicable  to  the  revised  standard  or 
criterion.  In  this  instance,  the  addition 
of  this  certification  requirement  to  our 
discussion  of  actions  based  on 
performance  evaluations  does  not  alter 
any  standard  or  criterion  published 
September  30. 1993.  Therefore,  this 
notice  is  eflFective  September  6. 1994. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 


Authority:  (Sees.  1102, 1816, 1842.  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395h.  1395U,  and  1395hh)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare — ^Hospital 
Insurance  Program;  and  No.  13.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  7, 1994. 

Bruce  C  Vladeck. 

Administrator.  Health  Care  Financing 
Administration. 

[FR  Doc.  94-21870  Filed  »-2-94;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Cooperative  Agreement  With  the 
National  Rural  Health  Association 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA).  PHS.  DHHS. 
ACTION:  Notice  of  Cooperative 
Agreement  Award. 

SUMMARY:  The  Federal  Office  of  Rural 
Health  Policy  (ORHP).  Health  Resources 
and  Services  Administration  (HRSA) 
annoimces  its  intent  to  award  funds  in 
FY  1994  to  support  a  cooperative 
agreement  vdth  the  National  Rural 
Health  Association  (NRHA).  Kansas 
City.  MO. 

The  Federal  Office  of  Rural  Health 
PoUcy  seeks  solutions  to  the  health  care 
problems  of  rural  communities  by 
working  with  Federal  agencies,  the 
States,  national  associations, 
foundations  and  private  sector 
organizations.  This  award  will  initiate  a 
number  of  projects  designed  to  (1)  help 
build  State  and  local  infrastructure 
through  a  variety  of  approaches 
including  workshops,  conferences, 
technical  assistance,  etc.  and  (2) 
develop  and  provide  ciurent 
information  to  a  wide  audience  through 
various  mechanisms  including  journals, 
meetings,  publications,  etc.  During 
1995,  significant  investment  will  be 
made  in  a  project  that  supports  the 
President's  Empowerment  Zones  and 
Enterprise  Communities  (EZ/EC) 
Initiative.  Resources,  information,  and 
technical  assistance  will  be  made 
available  to  3  EZ  and  30  EC  (rural)  to 
help  foster  community  based  solutions 
to  local  health  car^roblems.  This 
cooperative  agreement  will  create  an 
ongoing  partnership  with  significant 
involvement  and  input  from  the  ORHP 
into  the  design,  development  and 
implementation  of  all  projects. 

HRSA  plans  to  award  this  cooperative 
agreement  to  the  NRHA  because  of  its 
unique  characteristics,  skills  and 
superior  qualifications  in  the  area  of 
rural  health  care.  NRHA  is  the  only 
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organization  with  a  broad  and  diverse 
membership  firom  rural  areas  throughout 
the  country,  a  clear  mission  to  improve 
the  delivery  of  health  services  in  rural 
areas,  and  the  staff  capability  to  provide 
research,  educational,  leadership,  and 
information  support  to  help  rural 
citizens  build,  maintain  and  improve 
the  institutions  that  can  meet  their 
health  care  needs.  Accordingly,  HRSA 
has  determined  that  there  is  adequate 
basis  for  awarding  this  cooperative 
agreement  to  the  NRHA  without 
competition. 

This  cooperative  agreement  is 
authorized  under  section  301  of  the  PHS 
Act,  with  funds  appropriated  under 
Public  Law  103-112  (HHS 
Appropriations  Act  for  FY  1994). 
AVAILABfLITY  OF  FUNDS:  Approximately 
$530,000  will  be  made  available  for 
obligation  to  support  the  cooperative 
agreement  for  a  budget  period  of  one 
year  and  a  project  period  of  three  years 
begiiming  in  FY  1994.  Approximately 
$350,000  of  the  total  will  be  allocated  to 
support  the  EIZ/EC  Initiative. 
OTHER  AWARD  INFORKUTION:  This 
program  is  not  subject  to  the  provisions 
of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  by  45  CFR 
Part  100). 

FOR  FURTHER  WFORMATION:  Contact  Jerry 
Coopey,  Director  of  Government  Affairs, 
Office  of  Rural  Health  Policy,  Parklawn 
Building,  Rm.  9-05,  Rockville.  MD 
20857,  (301)  443-0835. 

Dated:  July  25, 1994. 
Qro  V.  Siunaya, 
Administrator. 

IFR  Doc.  94-21790  Filed  9-2-94;  8.45  am) 
BILUNG  COO€  4««e-1S-M 


Public  Health  Service 

Dietary  Guidelines  Advisory 
Committee;  Meeting 

AGENCIES:  U.S.  Public  Health  Service, 
Department  of  Health  and  Human 
Services,  and  the  U.S.  Department  of 
Agriculture. 

ACTION:  Dietary  Guidelines  Advisory 
Committee:  Announcement  of 
appointment:  Notice  of  meeting; 
Cipportunity  to  providi  written 
comment. 

summary:  The  Department  of  Health  and 
Human  Service  (HHS)  and  the 
Department  of  Agriculture  (USDA)  (a) 
announce  the  appointment  of  the 
Dietary  Guidelines  Advisory  Committee 
to  review  the  Dietary  Cuidehnes  for 
Americans  pubhshed  in  1990,  (b) 
provide  notice  of  the  first  meeting  of  the 


Committee,  and  (c)  solicit  written 
comments. 

DATES:  (1)  The  Committee  will  meet 
September  22. 1994. 10  a.m.  to  4  p.m. 
and  September  23, 1994,  9  a.m.  to  12:30 
p.m.  e.s.t.  at  the  Holiday  Inn  Capitol, 
550  G  Street,  SW.,  Washington,  DC 
20024.  (2)  Written  comments  on  the 
Guidelines  may  be  submitted  up  to  5 
p.m.  e.s.t.  on  EJecember  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karil  Bialostosky.  M.S.,  Executive 
Secretary  from  HHS  to  the  Dietary 
Guidelines  Advisory  Committee,  Office 
of  Disease  Prevention  and  Health 
Promotion,  Room  2132  Switzer 
Building,  330  C  Street.  SW.. 
Washington.  DC  20201.  (202)  205-9007. 

SUPPLEMENTARY  INFORMATION: 

Dietary  Guidelines  Advisory  Committee 

The  eleven-member  Committee 
appointed  by  the  Secretaries  of  the  two 
Eiepartments,  is  chaired  by  Doris 
CaUoway,  University  of  California. 
Berkeley,  California.  Other  members  are 
Dennis  Bier,  Baylor  College  of  Medicine, 
Houston.  Texas;  William  Dietz,  New 
England  Medical  Center  Hospitals, 
Boston,  Massachusetts;  Cutberto  Garza, 
Cornell  University,  Ithaca,  New  York; 
Richard  Havel,  University  of  California, 
San  Francisco,  California;  Sbiriki 
Kumanyika,  Perm  State  College  of 
Medicine,  Hershey,  Pennsylvania; 
Marion  Nestle,  I^w  York  University, 
New  York,  New  York;  Irwin  H. 
Rosenberg,  Tufts  University,  Boston, 
Massachusetts;  Sachiko  T.  St.  Jeor, 
University  of  Nevada  School  of 
Medicine,  Reno,  Nevada;  Barbara  O. 
Schneeman,  University  of  California, 
Davis,  Cahfomia;  John  W.  Suttie, 
University  of  Wisconsin,  Madison. 
Wisconsin. 

Committee's  Task 

The  appointment  of  the  Committee 
reflects  the  commitment  by  the 
Departments  of  Health  and  Human 
Services  and  Agriculture  to  the 
provision  of  sound  and  current  dietary 
guidance  to  the  consumer.  The  National 
Nutrition  Monitoring  and  Related 
Research  Act  of  1990  (Pub.  L.  101-445) 
requires  the  Secretaries  of  HHS  and 
USDA  to  publish  the  Dietary  Guidelines 
for  Americans  at  least  every  five  years. 
The  Dietary  Guidelines  Advisory 
Committee  will  advise  the  Secretaries  as 
to  whether  a  revision  of  the  1990  edition 
of  Nutrition  and  Your  Health:  Dietary 
Guidelines  for  Americans  is  warranted. 
If  the  committee  decides  a  revision  is 
warranted,  it  will  recommend  revisions 
to  the  Secretaries  for  the  1995  edition. 


Announcement  of  Meeting 

The  Committee's  first  meeting  will  be 
September  22. 1994. 10  a.m.  to  4  p.m. 
and  September  23.  1994,  9  a.m.  to  12:30 
p.m.  e.s.t.  The  meeting  will  be  held  at 
the  Holiday  Inn  Capitol.  550  C  Street, 
SW..  Washington,  DC  20024.  The 
agenda  will  include  (a)  orientation,  (b) 
brief  scientific  review  and  discussion 
related  to  the  guidehnes,  and  (c) 
formulation  of  plans  for  future  work  of 
the  Committee. 
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Public  Participation  at  Meeting 

The  meeting  is  open  to  the  public. 
However,  space  is  limited  for  all 
sessions.  Written  comments  fit>m  the 
public  will  be  accepted,  but  oral 
comments  at  the  meeting  will  hot  be 
permitted.  Please  call  Karil  Bialostosky 
(202/205-9007)  by  September  8  if  you 
will  require  a  sign  language  interpreter. 

Written  Comment 

By  this  notice,  the  Committee  is 
soliciting  submission  of  written 
comments,  views,  information  and  data 
pertinent  to  review  of  the  Dietary 
Guidelines  for  Americans.  Comments 
should  be  sent  to  Karil  Bialostosky,  at 
the  Office  of  Disease  Prevention  and 
Health  Promotion,  Swltzer  Building, 
Room  2132,  330  C  Street,  SW., 
Washington,  DC  20201,  by  5  p.m.  e.s.t. 
on  December  30, 1994. 

Dated:  August  30, 1994. 
I.  Michael  McGinnis, 

Deputy  Assistant  Secretary  for  Health 
(Disease  Prevention  and  Health  Promotion), 
U.S.  Department  of  Health  and  Human 
Services. 

[FR  Doc.  94-21791  Filed  9-2-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-060-04-421 0-05] 

Realty  Action;  Competitive,  Direct,  and 
Modified  Competitive  Sales  of  Public 
Lands;  Nebraska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action,  sale  of 
public  lands  in  Morrill  County, 
Nebraska. 

SUMMARY:  The  following  pubhc  surface 
estate  has  been  determined  to  be 
suitable  for  disposal  by  sale  under 
Section  203  of  the  Federal  Land  Poficy 
and  Management  Act  (FLPMA)  of  1976 
(90  STAT.  2750;  43  U.S.C  1713).  The 
Bureau  of  Land  Management  (BLM)  is 
required  to  receive  fair  market  value  for 


the  land  sold  and  any  bid  for  less  than 
fair  market  value  will  be  rejected.  The 


BLM  may  accept  or  reject  any  and  all 
offers,  or  withdraw  any  land  or  interest 


in  the  land  for  sale  if  the  sale  would  not 
be  consistent  with  FLPMA  or  other 
appUcable  law. 


Serial  No. 


Sixth  Principal  Meridian: 

NEW1 14139  

NEW114142  ^...... 

NEW1 14143  ,„ „„ 

NEW114144 

NEW114145  

NEW1 14146  

NEW114147  


NEW114148 
NEW1 14149 
NEW114212 
NEW1 14213 
NEW1 14214 


4**»*»^*«»«#*4 


Total 


Legal  desaiption 


T.  22  N.,  R.  46  W.,  sec.  7.  lot  3  

T.  19  N.,  R.  49  W.,  sec.  21,  NW'ASW'A  

T.  21  N.,  R.  49  W.,  sec.  20,  W^/?NWV4 

T.  21  N.,  R.  49  W..  sec.  29.  SE'ASW/. 

T.  20  N.,  R.  50  W.,  sec.  2,  S'/feNW'A _„ 

T.  20  N.,  R.  50  W.,  sec.  5,  N^-^-SE'ANW'/.,  SWV4SEV4NWV4  .. 
T.     20      N.,      R.      50     W.,      sec.      5,      SWANWASW'/., 
NWV«SWV4SWV4. 

T.  20  N.,  R.  50  W.,  sec.  5,  SW'ASE'ASW'/.  , 

T.  20  N.,  R.  50  W.,  sec.  7,  SEV-NW'/.  

T.  21  N.,  R.  51  W.,  sec.  22,  E^/feSE'/. 

T.  20  N.,  R.  52  W.,  sec.  20,  SW'ASE'/. , 

T.  20  N.,  R.  52  W.,  sec.  27,  E^/ijNWV4 „ 


Acres 


3.86 
40 
80 
40 
80 
30 
20 

10 
40 
80 
40 
80 


543.86 


JMI 


FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Ewing,  Area  Manager,  Bureau  of 
Land  Management,  Newcastle  ResoiuY:e 
Area.  1101  Washington  Blvd., 
Newcastle.  Wyoming  82701.  307-746- 
4453. 

SUPPLEMENTARY  INFORMATION:  This  sale 
is  consistent  with  Bureau  of  Land 
Management  policies  and  the  Nebraska 
Resoiut^e  Management  Plan.  The 
purpose  of  this  sale  is  to  dispose  of  12  - 
isolated  parcels  of  public  land.  The  fair 
market  values,  planning  document,  and 
environmental  assessment  covering  the 
proposed  sale  will  be  available  for 
review  at  the  Biueau  of  Land 
Management.  Newcastle  Resource  Area. 
Newcastle.  Wyoming. 

The  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register 
shall  segregate  the  above  public  lands 
from  appropriation  under  the  public 
land  laws,  including  the  mining  laws. 
The  segregative  effect  of  this  Notice  will 
terminate  upon  issuance  of  a 
conveyance  document,  270  days,  or 
when  a  cancellation  Notice  is 
published,  whichever  occurs  first. 

Sale  Procedures 

1.  The  following  sales  will  be 
conducted  by  competitive  bidding: 
NEW  114142,  NEWl  14145, 
NEW114147. 

2.  The  following  parcels  will  be 
offered  by  direct  sale  to  the  adjoining 
landovmer:  NEWl  14144,  NEWl  14149, 
NEWl  14213.  The  adjoining  landowner 
will  be  required  to  submit  proof  of 
adjoining  landownership  before  a  bid 
can  be  accepted. 

3.  The  following  parcels  will  be 
offered  by  modified  competitive  sale  to 
the  adjoining  landowners:  NEWl  14139, 
NEW114143.  NEW114146.  NEW114148. 
NEWl  14212,  NEWl  14214. 


4.  All  bidders  must  be  U.S.  citizens, 
18  years  of  age  or  older,  corporations 
authorized  to  ov«i  real  estate  in  the 
State  of  Nebraska,  a  state,  state 
instrumentality  or  political  subdivision 
authorized  to  hold  property,  or  an  entity 
legally  capable  of  conveying  and 
holding  land  or  interests  in  Nebraska. 

5.  Sealed  bidding  is  the  only 
acceptable  method  of  bidding.  All  bids 
must  be  received  in  the  Newcastle 
Resource  Area  Office  by  11:00  a.m., 
November  23,  1994,  at  which  time  the 
sealed  bid  envelopes  v«ll  be  opened  and 
the  high  bid  aimounced.  The  high 
bidder  will  be  notified  in  writing  within 
30  days  whether  or  not  the  BLM  can 
accept  the  bid.  The  sealed  bid  envelope 
must  be  marked  on  the  fi-ont  lower  left- 
hand  comer  with  the  words  "Public 
Land  Sale  (identify  serial  number).  Sale 
held  November  23, 1994." 

6.  All  sealed  bids  must  be 
accompanied  by  a  payment  of  not  less 
than  10  percent  of  the  total  bid.  Each 
bid  and  final  payment  must  be 
accompanied  by  certified  check,  money 
order,  bank  draft,  or  cashier's  check 
made  payable  to:  Department  of  the 
Interior — BLM. 

7.  Failure  to  pay  the  remainder  of  the 
full  bid  price  within  180  days  of  the  sale 
will  disqualify  the  apparent  high  bidder 
and  the  deposit  shall  be  forfeited  and 
disposed  of  as  other  receipts  of  the  sale. 
If  the  apparent  high  bidder  is 
disqualified,  the  next  highest  qualified 
bid  will  be  honored  or  the  land  will  be 
reoffered  under  competitive  procedures. 
If  two  or  more  envelopes  containing 
valid  bids  of  the  same  amoimt  are 
received,  supplemental  sealed  bidding 
will  be  used  to  determine  the  high  bid. 
Additional  sealed  bids  will  be 
submitted  to  resolve  all  ties. 


8.  If  any  parcels  fail  to  sell,  they  will 
be  reoffered  for  sale  imder  competitive 
procedures.  For  reoffered  land,  bids 
must  be  received  in  the  Newcastle 
Resource  Area  Office  by  11:00  a.m.  on 
the  fourth  Wednesday  of  each  month 
beginning  December  28, 1994.  Reoffered 
land  will  remain  available  for  sale  until 
sold  or  until  the  sale  action  is  canceled 
or  terminated.  Reappraisals  of  the  parcel 
will  be  made  periodically  to  reflect  the 
current  fair  market  value.  If  the  fair 
market  value  of  the  parcel  changes,  the 
land  will  remain  open  for  competitive 
bidding  according  to  the  procedures  and 
conditions  of  this  notice. 

9.  Parcels  NEVV114147  and 
NEW114148  are  crossed  by  the 
Burlington  Northern  Railroad.  Parcel 
NEWl  14142  is  crossed  by  a  buried 
telephone  cable  (US  West 
Communications),  and  a  powerline 
(Wheatbeh -Public  Power  District). 
Parcels  NEW114147  and  NEW114213 
are  crossed  by  a  powerline  (Chimney 
Rock  Public  Power  District). 

Patent  Terms  and  Conditions 

Any  patent  issued  will  be  subject  to 
all  valid  existing  rights.  Specific  patent 
reservations  include: 

1 .  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States  piu^uant  to  the  Act  of 
August  30, 1890  (43  U.S.C.  945). 

2.  All  minerals  will  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  into  the  patent  document, 
is  available  for  review  at  the  BLM 
Newcastle  Resource  Area  Office. 

3.  David  J.  Wolf  is  the  grazing  lessee 
(GR^98040)  on  parcel  NEWl  14145. 
Any  conveyance  will  be  subject  to  the 
existing  grazing  use  of  David  ].  Wolf. 
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The  rights  of  David  J.  Wolf  to  graze 
domestic  livestock  on  the  real  estate 
according  to  the  conditions  and  terms  of 
^[razing  authorization  No.  GR-498040 
shall  cease  2  years  from  the  date  of  sale. 
The  successful  bidder  is  entitled  to 
receive  annual  grazing  fees  from  David 
J.  Wolf  in  an  amount  not  to  exceed  that 
which  would  be  authorized  under  the 
Federal  grazing  fee  published  in  the 
Federal  Register. 

4.  DaWd  J.  Wolf  is  the  grazing  lessee 
(GR^98040)  and  ovmer  of  the  foUowring 
authorized  permanent  range 
improvement:  Project  No.  6061.  a  fence. 
If  any  party,  other  than  David  J.  Wolf. 

is  the  successful  bidder  on  the  land 
being  offered  for  sale  (NEWl  14145).  that 
party  shall  be  required  to  reimburse 
£)avid  J.  Wolf  for  the  adjusted  value  of 
the  range  improvement  and  furnish 
proof  to  the  Authorized  Officer,  Bureau 
of  Land  Management,  Newcastle 
Resource  Area,  before  conveyance  can 
be  made.  If  the  bidder  and  grazing  lessee 
are  unable  to  agree  on  compensation  for 
the  range  improvement,  the  authorized 
office  shall  detenfiine  the  adjusted 
value. 

5.  Richard  J.  Faessler  is  the  grazing 
lessee  (GR-498011)  on  parcel 
NEWl  14142.  Any  conveyance  will  be 
subject  to  the  existing  grazing  use  of 
Ricbard  J.  Faessler.  The  rights  of 
Richard  J.  Faessler  to  graze  domestic 
livestock  on  the  real  estate  according  to 
the  conditions  and  terms  of  grazing 
authorization  No.  GR-^98011  shall 
cease  on  February  28,  2002.  The 
successful  bidder  is  entitled  to  receive 
annual  grazing  fees  from  Richard  J. 
Faessler  in  an  amoimt  not  to  exceed  that 
which  would  be  authorized  under  the 
Federal  grazing  fee  published  in  the 
Federal  Register. 

For  a  period  of  45  days  from  the  date 
of  this  notice  published  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  BLM,  District  Manager. 
Casper  District  Office,  1701  East  "E" 
Street,  Casper,  Wyoming  82601.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  final. 

Dated:  August  25.  1994. 
Donald  Hinrichsen, 
District  Manager. 

IFR  Doc.  94-21796  Filed  9-2-94;  8:45  am) 
BILUMG  CODE  4310-22-M 
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pO-«42-04-406A-02] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Mcmagement,  Boise,  Idaho,  effective 
9:00  a.m.,  Atigust  25.  1994. 

The  plat  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  Tovsmship  4  North. 
Range  17  East.  Boise  Meridian,  Idaho. 
Group  No.  870,  was  accepted  August  22. 
1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Sur\'ey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise.  Idaho,  83706. 

Dated:  August  25, 1994. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
(PR  Doc.  94-21797  Filed  9-2-94;  8:45  am) 
BILUNQ  CODE  4310-OO-M 


PO-942-04-333A-02] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  supplemental  plat  of  the 
following  described  land  was  officially 
filed  in  the  Idaho  State  Office,  Bureau 
of  Land  Management,  Boise,  Idaho, 
effective  9:00  a.m..  August  26. 1994. 

The  supplemental  put.  prepared  to 
show  a  subdivision  of  original  Lot  1  in 
section  9,  Township  5  South.  Range  3 
East,  Boise  Meridian,  Idaho,  was 
accepted  August  24, 1994. 

This  supplemental  plat  was  prepared 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Sun'ey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise,  Idaho  83706. 

Dated:  August  26. 1994. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
IFR  Doc.  94-21798  Filed  9-2-94;  8:45  am) 
BU.UNQ  CODE  431»-GO-M 

[OR-942-00-4730-02:  G4-265] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 


to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  17  S..  R.  2  E.,  accepted  June  29, 1994 
T.  37  S..  R.  2  E.,  accepted  July  21. 1994 
T.  16  S.,  R.  2V2  E.  acceptad  July  26. 1994 
T  2  S.,  R.  7  E.,  accepted  July  6, 1994 
T.  18  S..  R.  1  W.,  accepted  July  21, 1994 
T.  34  S..  R.  1  W..  accepted  June  29, 1994 
T.  16  S..  R.  2  W.,  accepted  July  21. 1994 
T.  24  S..  R.  2  W.,  accepted  July  21,  1994 
T.  33  S..  R.  3  W.,  accepted  July  5,  1994 
T.  3  S.,  R.  6  W.,  accepted  July  22, 1994 
T.  15  S..  R.  6  W.,  accepted  July  22, 1994 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1300  NE.,  44Lh 
Avenue  Porland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  writhin  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  1300  NE.. 
44th  Avenue  P.O.  Box  2965.  Portland, 
Oregon  97208. 

Dated:  August  24. 1994. 
Robert  D.  DeViney.  Jr.. 

Acting  Chief  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  94-21799  Filed  9-2-94;  8:45  am] 
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[AZ-930-4214-10;  AZA-28642] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Arizona 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
3.620  acres  of  public  and  non-Federal 
land  bom  settlement,  sale,  location  or 
entry  imder  the  general  land  laws 
including  the  mining  laws  but  not  the 
mineral  leasing  laws,  for  a  period  of  50 
years.  The  purpose  of  the  proposed 
withdrawal  is  to  protect  the 
archaeological  resources  in  the  Gila 
River  Cultural  Area  of  Critical 
Environmental  Concern  (ACEC),  also 
known  as  Sears  Point  Archaeological 
District.  This  notice  temporarily  closes 
the  land  for  up  to  2  years  until  various 
studies  and  analysis  are  completed  to 
support  a  final  decision. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  5, 1994. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Arizona 
State  Director.  BLM.  3707  North 
Seventh  Street.  P.O.  Box  16563, 
Phoenix,  Arizona  85011. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes,  BLM  Arizona  State  Office,  (602) 
650-0509. 

SUPPLEMENTARY  INFORMATION:  On  August 
11.  1994,  a  petition  was  approved 
allowing  the  Bureau  of  Lajid 
Management  to  file  the  application  to 
withdraw  the  following  described 
public  and  non-Federal  land  from  entry 
under  the  general  land  laws  and  the 
mining  laws,  subject  to  valid  existing 
rights.  The  land  will  remain  open  to 
mineral  leasing. 

Gila  and  Salt  River  Meridian 

Public  Land 

T.  6  S.,  R.  11  W. 
Sec.  1:  SWV«SWV«i 
Sec.  3:  S'/zSE'/.; 
Sec.  4:  S'/z; 
Sec  9:  N'/iN'/j,  SE'ANE'A,  SEV«SWV4. 

SE'A; 
Sec  10:  N'/^NWV«.  SW%,  N'ASE'A, 

SW'/,SEV«; 
Sec  11:  N'/iNE'A,  N'/zS'/iNE'A. 

NEV«NWV«,  NEV«SEV4NWV«; 
Sec  12:  rJWVHNWV*.  N'/iSW'ANWV*. 

The  above  described  areas  contain  1,430 
acres. 

Private  Land 

T.  6S.,R.  IIW. 
Sec.  2:  S'/^; 

Sec  3:  SWV«,  N'/zSE'/.: 
Sec.  9:  SWV«^fE'^,  S'/feNWV*.  NV^SW'/i. 

SWV«SWV4; 
Sec  10:  NEV*.  S'/jNW'A.  SE'ASEV*; 
Sec  11:  S«/iS'>iNEV«.  W'/tNWV,. 

NWV«SEV«NWV4,  S'/iSEV«NWV4,  SVi; 
Sec  15:  S»/i; 
Sec  16:  S^A. 

The  above  described  area  contain  2,190 
acres. 


The  withdrawal  applies  only  to  the 
Federal  lands  and  minerals,  however,  in 
the  event  any  of  the  non-Federal  lands 
or  minerals  are  returned  to  Federal 
ownership,  they  would  without  further 
action  become  subject  to  the  terms  and 
conditions  of  the  subject  withdrawal. 

The  areas  described  contain 
approximately  3,620  acres  in  Yuma 
County.  The  purpose  of  the  proposed 
withdrawal  is  to  protect  the 
archaeological  resources  in  the 
designated  Gila  River  Cultural  ACEC 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Arizona  State  Director  of  the  Bureau  of 
Land  Management.  Nodce  is  hereby 
given  that  an  opportunity  for  a  public 
meeting  is  afforded  in  connection  with 
the  proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Arizona  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 
Herman  L.  Kast, 

Deputy  State  Director,  Lands  and  Renewable 
Resources. 

IFR  Doc.  94-21859  Filed  9-2-94;  8:45  am) 

BtLUNG  CODE  4310-32-P 


Minerals  Management  Service  (MMS) 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  Chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 


number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0091);  Washington,  D.C. 
20503,  telephone  (202)  395-7340.  with 
copies  to  Chief,  Engineering  and 
Standards  Branch;  Engineering  and 
Technology  Division;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon,  Virginia  22070- 
4817. 

Title:  30  CFR  Part  254.  Response  Plans 
for  Facilities  Located  Seaward  of  the 
Coast  Line 

OMB  approval  number:  1010-0091 

Abstract:  The  MMS  proposes  to  amend 
the  regulations  at  30  CFR  part  254  to 
implement  the  Oil  Pollution  Act  of 
1990  to  establish  requirements  for 
spill-response  plans  for  oil-handling 
facihties  located  seaward  of  the  coast 
line,  including  associated  pipelines. 
The  amendments  will  provide 
guidance  to  owners  and  operators  to 
prepare  and  submit  spill-response 
plans.  The  MMS  will  use  this 
information  to  determine  the 
adequacy  of  a  spill-response  plan  that 
has  been  submitted  to  a  State  or  to 
determine  the  response  capability  of 
the  owners  and  operators.  . 

Bureau  form  number:  None 

Frequency:  On  occasion 

Description  of  respondents:  Federal 
Outer  Continental  Shelf  lessees  and 
facility  owners  and  operators 

Estimated  completion  time:  99.6  hours 
(rounded) 

Annual  responses:  270 

Recordkeeping  hours:  1,865 

Annual  burden  hours:  28,756 

Bureau  clearance  officer:  Arthur 
Quintana,  (703)  787-1239 

Dated;  August  11,1994. 

Henry  G.  Bartiioiomew, 

Deputy  Associate  Director  for  Operations  and 
Safety  Management.  , 

IFR  Doc.  94-21800  Filed  9-2-94;  8:45  am) 
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NATIONAL  PARK  SERVICE 

General  Management  Plan,  Final 
Environmental  Impact  Statement, 
Jewel  Cave  National  Monument,  SO 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Availability  of  final 
environmental  impact  statement/general 
management  plan  for  Jewel  Cave 
National  Monument. 

SUMMARY:  Pursuant  to  Section  I02(2)(c) 
of  the  National  Environmental  Policy 
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Act  of  1969.  the  National  Park  Service 
(MPS)  announces  the  availability  of  a 
Final  Environmental  Impact  Statement/ 
General  Management  Plan  (FEIS/GMP) 
for  Jewel  Cave  National  Monument, 
South  Dakota. 

DATES:  A  30-day  no-action  period  will 
follow  the  Environmental  Protection 
Agency's  notice  of  availability  of  the 
FEIS/GMP. 

ADDRESSES:  Public  reading  copies  of  the 
FEIS/GMP  will  be  available  for  review 
at  the  following  locations: 

Office  of  the  Superintendent,  Jewel  Cave 
National  Monument,  Telephone:  (605) 
673-2288. 

Division  of  Planning  Design  and 
Maintenance.  Rocky  Mountain 
Regional  OfGce.  National  Park 
Service,  12795  West  Alameda 
Parkway,  Lakewood.  CO  80225, 
Telephone:  (303)  969-2620. 

Office  of  Public  Affairs,  National  Park 
Service,  Department  of  Interior,  18th 
and  C  Streets  N\V.,  Washington.  DC 
20240,  Telephone:  (202)  208-6843. 

SUPPt^MENTARV  MFORMATION:  The  FEIS/ 
GMP  analyzes  two  alternatives  to 
protect  resources  while  providing  for 
visitor  use  of  the  monument.  Under 
Alternative  A,  the  no-action  alternative, 
existing  programs,  development,  and 
trends  (including  implementation  of  the 
draft  Resource  Management  Plan)  would 
continue,  but  new  facilities  and 
interpretation  would  not  be  added.  In 
the  proposed  action  (alternative  B); 
emphasis  would  be  on  protection  of 
Jewel  Cave  through  understanding  and 
mitigation  of  the  effects  on  cave 
resources  caused  by  surface  faciUties 
and  activities.  Visitor  safety  would  be 
given  a  high  priority;  access  for  visitors 
with  disabilities  would  be  improved; 
interpretation  would  be  expanded  to 
help  visitors  better  understand  the 
relationship  between  surface  and 
subsurface  resources;  and  the  National 
Park  Service  would  pursue  cooperative 
ventures  and  boundary  expansion  to 
protect  cave  resources. 

The  FEIS/GMP  in  particular  evaluates 
the  environmental  consequences  of  the 
proposed  action  and  the  other 
alternatives  on  cave  resoiures,  geology, 
soils  and  vegetation,  wildlife,  water 
resources,  air  quality,  cultural  resources, 
visitor  experience,  socioeconomic 
environment,  and  management  and 
operations. 

FOR  FURTHER  INFORIMATION  CONTACT: 

Superintendent,  Jewel  Cave  National 
Monument,  at  the  above  address  and 
telephone  number. 


Dated:  August  23, 1994. 

Robert  M.  Baker, 

Regional  Director,  Rocky  Mountain  Region. 
Nationa)  Park  Service. 

(FR  Doc.  94-21873  Filed  »-2-94:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan 
Amendment;  Presidio  of  San 
Francisco,  Golden  Gate  National 
Recreation  Area;  Availability  of  Final 
General  Management  Plan  Amendment 
and  Final  Environmental  Impact 
Statement 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (P.L.  91-190,  as  amended), 
the  National  Park  Service,  Department 
of  the  Interior,  has  prepared  a  Final 
General  Management  Plan  Amendment/" 
Environmental  Impact  Statement 
(FGMPA/FEIS)  that  describes  and 
analyzes  a  proposed  action  and  three 
alternatives  for  the  future  management 
and  use  of  the  Presidio  of  San  Francisco, 
Golden  Gate  National  Recreation  Area, 
Cahfomia.  The  FGMPA/FEIS  is  being 
presented  in  two  companion 
documents — the  FGVffA,  which 
describes  the  proposed  action  in  detail; 
and  the  FEIS,  which  presents  the 
proposal  and  three  alternatives,  along 
with  the  analysis  of  the  environmental 
consequences  of  their  respective 
implementations. 

The  draft  General  Management  Plan 
Amendment/Environmental  Impact 
Statement  (DGMP A/DEIS)  were  released 
for  public  review  on  October  21. 1993 
(58  FR  54372),  and  the  public  comment 
period  closed  December  21,  1993. 
During  this  period,  three  informal 
meetings  and  five  public  meetings  were 
held;  written  comments  were  also 
received.  The  FGMPA/FEIS  contain 
responses  to  the  comments  received  and 
modifications  to  the  text  as  needed  in 
response  to  the  comments. 

The  proposed  action  and  alternatives 
all  have  been  designed  to  protect  and 
preserve  exceptional  resources  and  to 
meet  planning  objectives  and  goals  for 
the  future  Presidio.  They  differ 
primarily  in  approach  to  overall 
management,  level  and  extent  of 
resource  preservation  and  enhancement, 
and  diversity  and  level  of  visitor 
programs.  The  proposed  action. 
Alternative  A,  provides  goals  for 
creating  a  park  setting  where  cultural 
and  natural  resources  are  preserved  and 
enhanced;  and  major  new  programs  are 
established  through  public/private   . 


partnerships  to  provide  an 
imderstanding  of  those  resources, 
encourage  stewardship  and  cultural 
awareness,  promote  international 
exchange,  and  seek  solutions  to  critical 
global  problems.  A  federally  chartered 
partnership  institution  would  be  created 
through  congressional  legislation  to 
assist  in  managing  park  partners,  and 
legislation  would  also  be  sought  to 
include  the  former  Public  Health 
Service  Hospital  complex  within  the 
Presidio.  Modifications  have  been  made 
to  the  proposed  based  on  public 
comment  and  clarification  of  Army  re- 
use needs.  The  changes  primarily  relate 
to  additional  clarification  regarding  the 
amount  and  type  of  new  construction. 
Army  reuse,  remediation  of 
environmental  hazards,  the  preservation 
of  historic  buildings,  building 
demoUtion.  the  jobs/housing  balance, 
addition  of  adjacent  Lobos  Creek 
undeveloped  lots,  tenant  management, 
the  type  of  partnership  institution 
assisting  with  management,  dog 
walking,  Crissy  Field  parking  and 
boardsailing  access.  Golden  Gate  Bridge, 
Highway  and  Transportation  District 
maintenance  facilities,  the  importance 
of  the  Presidio's  history  and  potential 
museum  opportunities,  affirmative 
action  programs,  Letterman  complex 
reuse,  and  the  Lobos  Creek  maintenance 
facility. 

Alternative  B,  the  no  action/minimum 
requirements  option,  uses  existing 
authorities  for  management,  provides 
fewer  visitor  programs  and 
opportunities,  and  excludes  the  former 
Public  Health  Service  Hospital  from  the 
park  boimdaries.  Alternative  C,  the 
expanded  open  space,  restoration  and 
interpretation  option,  provides  a  high 
level  of  overall  resource  protection 
similar  to  Alternative  A,  but  relies  on 
existing  management  authorities,  as  in 
Alternative  B.  As  with  Altemative  B,  the 
Public  Health  Service  Hospital  is 
excluded  from  the  park  boundaries,  and 
in  addition,  under  this  option,  the 
Letterman  Army  Hospital  and  Research 
Center  would  be  excluded.  Altemative 
D,  the  partial  miUtary  reuse  option, 
shares  Altemative  B's  lower  level  of 
overall  resource  protection  and  fewer 
visitor  programs  and  opportunities,  but 
is  similar  to  Altemative  A  with  respect 
to  inclusion  of  the  former  Public  Health 
Service  Hospital  and  the  necessity  of 
obtaining  legislation  for  new 
management  authorities. 

Major  impact  topics  assessed  for  the 
proposed  action  and  alternatives 
include  natural  and  cultural  resources; 
traffic  and  transportation  systems;  city 
services;  native  plant  communities; 
regional  economy  and  employment; 
noise:  and  air  quality. 


SUPPt-EMENTARY  INFORMATION:  The  30- 
day  no  action  period  will  expire  on 
September  26. 1994.  Requests  for 
information  on  the  FGMPA/FEIS  should 
be  directed  to:  Sup>erintendent,  Golden 
Gate  National  Recreation  Area,  Building 
201.  Fort  Mason,  San  Francisco,  CA 
94123.  Telephone  (415)  556-3111. 

Copies  will  be  available  at  the 
Presidio  Project  Office:  Building  102, 
Montgomery  Street,  Presidio  of  San 
Francisco,  CA  94129.  Additional  copies 
wrill  be  available  for  inspection  at 
libraries  located  in  the  San  Francisco 
Bay  area;  the  Department  of  Interior 
Library;  the  National  Park  Service 
Public  Affairs  Office.  1849  C  Street  NW.. 
Washington.  DC  20240;  and  at  the 
Western  Regional  Office,  National  Park 
Service,  Division  of  Planning,  Grants 
and  Environmental  Quahty,  600 
Harrison.  Suite  600,  San  Francisco,  CA 
94107-1372.  In  addition,  all  Federal 
Repository  libraries  will  receive  copies. 

Dated:  August  25, 1994. 

James  Stewart. 

Acting  Associate  Director.  Planning  and 
DeveJopment. 
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General  Management  Plan,  Final 
Environmental  Impact  Statement,  Wind 
Cave  National  Parli,  SO 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Availability  of  Final 
Environmental  Impact  Statement/ 
General  Management  Plan  for  Wind 
Cave  National  Park. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  National  Park  Service 
(NPS)  announces  the  availability  of  a 
Final  Environmental  Impact  Statement/ 
General  Management  Plan  (FEIS/GMP) 
for  Wind  Cave  National  Park.  South 
Dakota. 

DATES:  A  30-day  no-action  period  will 
follow  the  Environmental  Protection 
Agency's  notice  of  availability  of  the 
FEIS/GMP. 

ADDRESSES:  Public  reading  copies  of  the 
FEIS/GMP  will  be  available  for  review 
at  the  following  locations: 
Office  of  the  Superintendent,  Wind 
Cave  National  Park,  Telephone:  (605) 
745-4600. 
Division  of  Planning  Design  and 
Maintenance,  Rocky  Mountain 
Regional  Office,  National  Park 
Service,  12795  West  Alameda 
Parkway,  Lakewood,  CO  80225, 
Telephone:  (303)  969-2620. 
Office  of  Public  Affairs,  National  Park 
Service.  Department  of  the  Interior, 


18th  and  C  Stilts  NW..  Washington, 

DC  20240.  Telephone:  (202)  208- 

6843. 
SUPPI.EMENTARV  INFORMATION:  The  FEIS/ 
GMP  analyzes  three  alternatives  to 
ensure  the  long-term  preservation  of  the 
significant  resources  and  provide  for 
public  use  and  enjoyment  of  the  jjark's 
many  features.  The  no-action  altemative 
(Altemative  A)  would  continue  current 
management  and  operations  in  existing 
facilities.  The  proposed  plan 
(Altemative  B)  would  increase  visitor 
services,  improve  administrative  and 
maintenance  facilities,  address  health 
and  safety  issues,  and  improve 
employee  housing,  while  mitigating 
effects  of  surface  facilities  and  activities 
on  the  cave  and  providing  for  additional 
visitor  use.  There  would  be  no 
significant  change  in  the  current  level, 
type  and  location  of  development. 
Altemative  C  is  similar  to  the  proposed 
plan,  but  would  also  remove  the 
campground,  eliminate  the  concession, 
remove  the  sewage  lagoons  and  install 
a  discharging  tertiary  wastewater 
treatment  plant  and  remove  the  bison 
fence. 

The  FEIS/GMP  in  particular  evaluates 
the  environmental  consequences  of  the 
proposed  action  and  the  other 
altematives  on  cave  geology,  soils,  and 
vegetation:  wildUfe;  water  resources;  air 
quality;  cultural  resources;  visitor  use; 
socioeconomic  effects;  and  management 
and  operations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Wind  Cave  National 
Park,  at  the  above  address  and 
telephone  number. 

Dated:  August  23. 1994. 

Robert  M.  Baker, 

Regional  Director.  Rocky  Mountain  Region. 
National  Bark  Service. 

[FR  Doc.  94-21872  Filed  9-2-94;  8:45  ami 
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Cape  Cod  National  Seashore,  South 
Weltfleet,  MA;  Cape  Cod  National 
Seashore  Advisory  Commission; 
Notice  of  Meeting 

Noti'ce  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463, 86  Stat.  770,  5 
U.S.C  App  1,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  September  16, 1994. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consuh  with  the 
Secretary  of  the  Interior,  or  his  designee, 
-with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 


Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  estabhshing  the  Seashore. 

The  commission  members  will  meet 
at  1  p.m.  at  Park  Headquarters,  Marconi 
Station  for  their  regular  business 
meeting  which  will  be  held  for  the 
following  reasons: 

1.  Adoption  of  Agenda 

2.  Approval  of  Minutes  of  Previous 
Meeting 

3.  Reports  of  Officers 

4.  Old  Business 

5.  Superintendent's  Report 

6.  GMP  Update 

7.  Ehine  shacks 

8.  Highland  Lighthouse 

9.  New  Business 

10.  Agenda  for  next  meeting 

11.  Date  for  next  meeting 

12.  Communicdtions/Public  Comment 

13.  Adjournment 

TTie  meeting  is  open  to  the  public  h 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
conceming  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 
National  Seashore,  So.  Wellfleet,  MA 
02663. 

Dated:  August  25, 1994. 
Marie  Rust. 
Regional  Director. 
[FR  Doc  94-21874  Filed  9-2-94;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  92-eOl 

John  W.  Copeiand,  M.D.;  Revocation  of 
Registration 

On  September  9, 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Dmg  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  John  W.  Copeland. 
M.D.  (Respondent),  of  Antioch, 
California,  proposing  to  revoke 
Respondent's  DEA  Certificate  of 
Registration,  AC8638085,  and  to  deny 
any  pending  applications  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(0  and  824(a).  The  Order  to 
Show  Cause  alleged  that  Respondent's 
continued  registration  is  inconsistent 
with  the  public  interest,  as  that  term  is 
used  in  21  U.S.C.  823(0  and  824(a)j4) 
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and  that  Respondent  was  convicted  of  a 
felony  under  State  law  relating  to 
controlled  substances,  as  set  forth  in  21 
U.S.C.  824(a)(2).  Specifically,  the  Order 
to  Show  Cause  alleged  that  between 
December  1987  and  October  1989, 
Respondent  dispensed  Ritalin,  a 
Schedule  n  controlled  substance,  to  ten 
individuals  for  other  than  legitimate 
medical  purposes  and  outside  the  scope 
of  his  professional  practice;  between 
January  1988  and  October  1989. 
Respondent  dispensed  anabolic 
steroids.  Schedule  lU  controlled 
substances  under  applicable  state  law. 
to  fifteen  individuals  for  other  than 
legitimate  medical  purposes  and  outside 
the  scope  of  his  professional  practice; 
and  on  May  30, 1991,  Respondent  was 
convicted  in  the  State  of  Cahfomia  of 
six  felony  counts  of  prescribing 
controlled  substances  to  addicts  or 
habitual  users  of  controlled  substances 
and  such  prescriptions  were  not  issued 
as  part  of  an  authorized  methadone 
program. 

Respondent,  through  counsel,  timely 
filed  aVequest  for  a  hearing  on  the 
issues  raised  in  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  ludge  Mary 
Ellen  Bittner.  Following  prehearing 
procedures,  a  hearing  was  held, 
beginning  on  June  29.  1993.  in  San 
Francisco,  California. 

On  April  21, 1994,  Judge  Bittner 
issued  her  opinion  and  recommended 
ruling,  findings  of  fact,  conclusions  of 
law  and  decision,  recommending  that 
Respondents  DEA  Certificate  of 
Registration  be  revoked.  Respondent 
filed  exceptions  to  the  administrative 
law  judge's  decision  pursuant  to  21  CFR 
1316.66.  and  attached  a  Stipulation, 
Decision  and  Order  of  the  Medical 
Board  of  California  (MBC),  dated  March 
30, 1994,  which  allowed  Respondent  to 
retain  all  controlled  substance  privileges 
except  that  Respondent  was  prohibited 
from  handling  anabolic  steroids  and  was 
allowed  to  use  Schedule  n  controlled 
substances  only  in  a  hospital  setting. 
The  MBC  order  also  placed 
Respondent's  medical  license  on 
probation  for  five  years  with  various 
other  conditions.  "The  Government  filed 
a  response  to  Respondent's  exceptions. 

On  May  23,  1994,  Judge  Bittner 
transmitted  the  record  of  the 
proceedings,  including  the 
Respondent's  exceptions  and  the 
Govermnent's  response  thereto,  to  the 
Deputy  Administrator.  The  Deputy 
Administrator  has  carefully  considered 
the  record  and  adopts  the  opinion  and 
recommended  decision  of  the 
administrative  law  judge  in  its  entirety. 
Pursuant  to  21  CFR  1316.67,  the  Deputy 


Administrator  hereby  issues  his  final 
order  in  this  matter. 

The  Deputy  Administrator  finds  that 
Respondent  has  had  a  solo  practice  in 
family  and  emergency  medicine  since 
1967.  For  a  short  time  in  1969  to  1971, 
he  volunteered  as  a  treating  physician  in 
a  drug  addiction  clinic.  Sometime  after 
this  clinic  closed  in  1971,  Respondent 
continued  to  treat  some  of  the  former 
patients  of  this  clinic  in  the  course  of 
his  general  practice.  At  no  time  did 
Respondent  ever  posses  a  DEA 
registration  to  operate  a  narcotic 
treatment  program  as  required  by  21 
U.S.C.  823(g). 

Respondent's  treatment  of  drug 
addiction  was  not  the  subject  of  any  law 
enforcement  investigation  until  1988, 
when  one  of  his  patients  was  arrested 
and  found  with  prescription  vials  for 
Tylenol  with  codeine,  a  Schedule  IH 
controlled  substance,  and  VaUum,  a 
Schedule  IV  controlled  substance.  The 
prescribing  physician  was  Respondent. 
When  asked  about  these  prescriptions. 
Respondent  stated  that  they  were  issued 
to  treat  the  patient  for  heroin  addiction. 
As  a  result,  the  California  Bureau  of 
Narcotic  Enforcement  (BNE) 
commenced  an  investigation  of 
Respondent's  medical  practice. 

In  April  1988,  a  BNE  undercover 
operative  made  her  first  visit  to 
Respondent's  office  and  informed  him 
that  she  was  addicted  to  Ritalin  and  that 
she  also  abused  methamphetamine.  a 
Schedule  11  controlled  substance. 
Respondent  issued  her  a  prescription  for 
60  dosage  units  of  Ritalin.  She  returned 
to  Respondent's  office  three  weeks  later, 
seeking  a  refill  before  her  first  Ritalin 
prescription  should  have  expired. 
Respondent  compUed  by  issuing  her 
another  prescription  for  60  dosage  units 
of  RitaUn.  She  made  two  more  visits  to 
Respondent's  office  (about  a  month 
apart)  and  each  time  Respondent  issued 
her  another  RitaUn  prescription,  one  for 
50  dosage  units  and  the  other  for  60 
dosage  units.  She  did  not  return  to 
Respondent's  office  until  May  of  1989. 
at  which  time  she  saw  Respondent's 
associate  physician  who  prescribed  her 
only  8  dosage  units  of  Ritalin  to  hold 
her  until  she  could  see  Respondent. 
Three  days  later,  when  she  saw 
Respondent,  he  decided  not  to  reissue 
her  a  Ritalin  prescription.  Respondent, 
however,  suggested  that  she  "quit 
speed"  and  use  marijuana,  a  Schedule  I 
controlled  substance,  instead. 

A  patient  who  had  been  treated  by 
Respondent  with  controlled  substances 
for  drug  addiction  since  1974  agreed  to 
act  as  an  undercover  operative  along 
with  a  police  detective  who  posed  as 
her  boyfriend.  During  their  visit  in  April 
1989,  Respondent  adinonished  the 


female  undercover  operative  for  missing 
a  prior  appointment  by  stating,  "Where 
are  you  going  to  find  a  doctor  doing 
what  I  am  doing?"  Respondent  did  not 
issue  her  a  Valium  prescription  as  she 
requested,  but  issued  her  a  prescription 
for  40  dosage  units  of  Restoril,  a 
Schedule  IV  controlled  substance.  Her  - 
medical  bill  indicated  that  the 
prescription  was  issued  for  drug 
withdrawal. 

Although  the  undercover  detective 
was  not  seeking  treatment,  Respondent 
asked  him  if  he  had  any  problems. 
When  the  detective  answered  that  he 
liked  methamphetamine  but  that  his 
drug  problem  was  not  as  bad  as  his 
girlfriend's  addiction.  Respondent  wrote 
the  detective  a  prescription  for  60 
dosage  units  of  Restoril.  The  detective 
returned  to  Respondent's  office  less 
than  a  month  later  and  again  stated  that 
he  was  abusing  methamphetamine. 
Respondent  issued  him  another 
prescription  for  60  dosage  units  of 
Restoril  and  then  asked  the  detective  if 
he  shared  the  drugs  with  his  girlfriend. 
When  the  detective  responded  in  the 
affirmative  Respondent  increased  the 
Restoril  prescription  to  80  dosage  units. 
In  addition.  Respondent  dispensed  30 
dosage  units  of  Fastin,  a  Schedule  IV 
controlled  substance  used  for  diet 
control,  to  the  detective.  Respondent 
explained  that  he  wanted  the  detective 
to  stop  taking  methamphetamine  and 
instead  use  "legal"  drugs. 

Several  of  Respondent's  patients  were 
arrested  in  1989.  One  was  arrested  for 
driving  under  the  influence  of  drugs. 
The  day  before  her  arrest.  Respondent 
had  issued  her  a  prescription  for  100 
dosage  units  of  Valium,  a  Schedule  IV 
controlled  substance,  a  prescription  for 
100  dosage  units  of  Darvocet,  a 
Schedule  IV  controlled  substance,  and  a 
prescription  for  60  dosage  units  of 
Restoril.  At  the  time  of  the  arrest  only 
50  dosage  units  of  Valium  and  73 
dosage  units  of  Darvocet  remained  in  ' 
the  vials.  Following  the  arrest,  it  was    . 
determined  that  the  individual  was  a 
drug  addict  whom  Respondent  was 
treating. 

One  of  Respondent's  employees  stated 
that  many  of  Respondent's  patients  were 
drug  addicts.  This  statement  was 
confirmed  when  many  of  Respondent's 
patient  files  were  seizied  diuing  a  state 
criminal  search  warrant  executed  at 
Respondent's  office  on  October  17, 
1989.  The  files  revealed  that  150 
patients  who  were  addicts  were  being 
treated  with  controlled  substances; 
another  16  patients  who  were  addicts 
were  no  longer  being  treated  by 
Respondent.  Many  of  these  patients 
continually  received  controlled 
substances  for  a  number  of  years.  For 


example,  one  patient  received  4,005 
dosage  units  of  Tylenol  with  codeine  #4, 
2,330  dosage  units  of  Valium  10  mg., 
and  900  dosage  units  of  phenobarbital, 
a  Schediile  IV  controlled  substance, 
between  January  22, 1987,  and  October 
12,  1989. 

Respondent  was  interviewed  about 
his  treatnient  of  drug  addicts  during  the 
execution  of  the  October  1989  search 
warrant.  Respondent  stated  that  patients 
were  required  to  pay  cash  and  that  he 
determined  that  certain  individuals 
were  drug  addicts  based  upon  physical 
indications  and  discussions  with  his 
nurse,  a  former  drug  addict.  He 
admitted,  however,  that  he  did  not 
perform  blood  or  urine  tests  because    " 
they  were  too  expensive  and  did  not 
keep  any  recovery  logs  for  these 
patients,  to  memoriaUze  the  quantity 
and  length  of  time  that  drugs  are 
prescriLecJ  and  what  recovery  programs 
the  addict  attends.  Respondent  also 
disclosed  that  after  he  learned  that  some 
of  his  drug  addict  patients  were  selling 
the  dhags  he  prescribed,  he  raised  his 
treatment  prices,  so  that  his  patients 
would  have  less  financial  incentive  to    . 
sell  their  drugs. 

Two  physician  expert  reports  found 
that  Respondent  was  not  acting  in  the 
course  of  professional  medical  practice 
by  prescribing  the  dosages  of  controlled 
substances  that  he  did,  especially  when 
he  was  aware  that  the  patients  were 
drug  addicts. 

The  BNE  investigation  also  focused 
on  Respondent's  prescribing  and 
dispensing  of  anabolic  steroids.  In  June 
1987,  an  investigator  from  the  then- 
California  Board  of  Medical  QuaUty 
Assurance  (now  MBC)  had  a  discussion 
with  Respondent  about  allegations  that 
Respondent  dispensed  anabohc  steroids 
to  high  school  students.  Respondent 
denied  such  allegations  and  maintained 
that  he  lectured  high  school  students  on 
the  health  hazards  of  using  such 
substances.  On  April  3,  1989,  a  BNE 
investigator  also  discussed  the  use  of 
anabolic  steroids  with  Respondent. 
When  Respondent  opined  that  such 
substances  could  be  dispensed  to 
enhance  a  person's  physical  appearance 
under  close  medical  supervision,  the 
investigator  informed  him  of  the 
Cahfomia  statute  that  classified 
anabohc  steroids  as  controlled 
substances  which  became  effective  in 
1986.  Respondent  also  stated  that  he 
was  discontinuing  the  dispensing  and 
prescribing  of  anabohc  steroids  because 
he  had  heard  rumors  that  the  poUce 
were  planning  to  make  an  undercover 
purchase  of  these  substances  from  him. 

The  BNE  investigation  also  revealed 
that  Respondent  was  one  of  the  two 
highest  purchasers  of  Anavar,  an 


anabolic  steroid,  from  a  particular 
suppUer  between  1985  and  1988.  Some 
of  Respondent's  employees  divulged 
that  Respondent  prescribed,  dispensed 
and  administered  anabolic  steroids  out 
of  his  office  to  young  adult  males  for  the 
purpose  of  body  enhancement.  These 
employees  also  disclosed  that 
Respondent  required  cash  payments  and 
that  Respondent  seldom-conducted 
blood  tests  on  these  individuals. 

A  police  detective  admitted  that  he 
had  received  steroids  from  Respondent 
in  1988.  Another  officer,  who  also 
admitted  to  obtaining  anabohc  steroids 
from  Respondent  for  purposes  of  body 
enhancement,  indicated  he  used 
steroids  based  upon  Respondent's 
recommendation.  While  a  BNE 
investigator  was  executing  the  search 
warrant  at  Respondent's  office  on 
October  17, 1989.  she  encountered  a 
patient  who  was  there  to  o'otain  anabolic 
steroids  for  body  enhancement.  The 
individual  explained  to  her  that  when 
he  initially  obtained  steroids  from 
Respondent  he  was  not  warned  about 
any  dangers  that  accompanied  the  use  of 
such  substances.  He  was  only  given  one 
initial  blood  test  by  Respondent. 

Patient  files  recovered  from 
Respondent's  office  revealed  that  many 
had  received  steroids  from  Respondent 
since  1987.  Few,  if  any,  blood  tests  were 
conducted  on  these  patients.  Another 
patient  obtained  anabolic  steroids  from 
Respondent  after  the  patient  revealed 
that  he  had  taken  these  substances  in 
the  past,  was  depressed  and  attempted 
suicide  ten  months  earlier.  There  w  re 
ten  patients  who  obtained  anabolic 
steroids  from  Respondent  after  April  3, 
1989,  the  date  when  Respondent  was 
informed  by  a  BNE  investigator  that 
anabolic  steroids  were  controlled 
substance  imder  California  law;  one 
patient  received  nine  injections  in  May 
and  June  of  1989.  The  patient  files 
revealed  that  97  patients  received 
anabolic  steroids  from  Respondent 
during  the  three  years  preceding  the 
execution  of  the  search  warrant  and  that 
another  103  patients  had  previously 
received  anabolic  steroids  from 
Respondent. 

A  number  of  medical  journal  articles 
concerning  the  dangers  of  continual 
anabolic  steroid  use  were  introduced 
into  evidence.  These  articles  revealed 
that  use  of  such  substances  was 
associated  with  certain  psychological 
problems  such  as  irritability,  violent 
aggression,  forgetfulness,  confusion, 
abrupt  mood  swings  and  depression. 
Such  use  also  was  correlated  with 
physiological  problems  such  as 
decreased  hbido,  insomnia,  anorexia 
and  metabohc  disturbances.  Many  of 
these  problems  were  reversible  if  the 


patient  discontinued  the  use  of  these 
substances. 

An  expert  physician  reviewed 
Respondent's  patient  records  and 
concluded  that  24  patients  obtained 
anabolic  steroids  from  Respondent  not 
for  legitimate  medical  purposes.  He 
opined  that  it  was  improper  to  use 
anabolic  steroids  in  conjunction  with 
other  controUed  substances  prescribed 
by  Respondent  and  that  the  steroids 
were  particularly  contraindicated  in 
hght  of  some  of  the  patients'  medical 
illnesses.  The  expert  found  that  it  was 
"medically  dangerous"  to  give  anabolic 
steroids  to  a  patient  who  had 
experienced  prior  depression. 

Another  expert  physician  testified  on 
behalf  of  Respondent  that  the  doses  of 
anabolic  steroids  that  Respondent  gave 
to  his  patients  would  be  considered 
therapeutic  and  modest  compared  to 
reported  doses  used  by  athletes  without 
a  physician's  authorization.  This  expert 
acknowledged,  however,  that  although 
it  is  ethical  to  monitor  the  use  of 
anabolic  steroid  use,  it  is  not  ethical  for 
physicians  to  use  such  substances  for 
the  purpose  that  Respondent  used  them 
and  that  he  would  try  to  dissuade  a 
patient  from  using  anabolic  steroids 
because"*   *   *  these  things  are 
cheating  in  the  world  of  sport  *   *   *." 
Moreover,  there  would  be  no  way  to 
determine  if  Respondent's  patients  were 
obtaining  additional  steroids  or  other 
illicit  drugs  on  the  street.  The  expert 
noted  that  if  a  physician  is  providing 
anabolic  steroids,  the  physician  should 
weigh  the  individual  and  take  his  blood 
pressure  on  every  visit.  In  addition,  the 
patient's  lipid  levels,  cholesterol  and 
triglycerides  should  be  measured  on  the 
first  visit  to  establish  a  baseline. 
Respondent's  files  demonstrated  that, 
for  the  most  part,  this  protocol  was  not 
followed. 

During  execution  of  the  search 
warrant.  Respondent  confirmed  that  he 
dispensed  anabohc  steroids  to  his 
patients  for  purposes  of  body 
enhancement.  He  explained  that  his 
services  were  necessary  because  if  he 
did  not  provide  that  patients  with 
anabolic  steroids  they  would  obtain  the 
substances  from  the  illicit  market. 

On  May  30. 1991.  in  the  Contra  Costa 
County  Court.  State  of  California, 
Respondent  pled  nolo  contendere  to  and 
was  convicted  of  six  felony  counts  of 
issuing  controlled  substance 
prescriptions  without  a  legitimate 
medical  purpose.  Respondent  was 
placed  on  probation  and  fined. 

During  execution  of  the  search 
warrant,  samples  of  various  Schedule  II 
through  V  controlled  substances  were 
discovered  in  various  locations 
throughout  Respondent's  office. 
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including  Respondent's  desk.  There 
were  no  records  of  receipts  or 
dispensing  for  any  of  the  controlled 
substance  samples  as  required  by 
Federal  law.  There  was  only  one 
completed  DEA  222  order  form  for 
fentanyl  although  Respondent  also 
possessed  Demerol,  another  Schedule  II 
controlled  substance. 

In  evaluating  whether  Respondent's 
continued  registration  by  the  Drug 
Enforcement  Administration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  824(a)(4). 
the  Deputy  Administrator  considers  the 
factors  enumerated  in  21  U.S.C.  823(f). 
They  are  as  follows: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  apphcable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  determining  whether  a  registrant's 
continued  registration  is  inconsistent 
with  the  public  interest,  the  E)eputy 
Administrator  is  not  required  to  make 
findings  with  respect  to  each  of  the 
factors  listed  above.  Instead,  the  Deputy 
Administrator  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 
and  circumstances  of  each  case.  See 
David  E.  Traw/cJt,  D.D.S..  Docket  No. 
88-69,  53  FR  5326  (1988). 

The  Deputy  Administrator  concurs 
with  the  opinion  and  recommended 
ruling  of  the  administrative  law  judge 
and  finds  that  the  second,  third,  fourth 
and  fifth  factors  apply.  Respondent 
clearly  provided  controlled  substances 
to  addicts  to  maintain  their  customary 
use.  This  conclusion  is  not  only 
supported  by  Respondent's  patient  files 
and  the  information  provided  by 
Respondent  and  his  employees,  it  is 
supported  by  Respondent's  conviction 
of  six  felony  offenses  in  the  State  of 
California. 

Although  Respondent  acknowledged 
his  treatment  of  addicts,  he  argued  Uiat 
he  had  no  knowledge  that  he  was 
operating  unlawfully  and,  in  any  event, 
his  treatment  was  effective.  The 
administrative  law  judge  found  that  it  is 
Respondent's  duty  to  be  aware  of  all 
applicable  laws  and  regulations.  Walter 
S.  Gresham.  Docket  No.  91-39,  57  FR 
44213  (1992). 


In  addition,  while  there  was  some 
testimony  from  several  of  Respondent's 
patients  that  his  drug  treatment  helped 
them,  the  record,  for  the  most  part, 
belies  this  contention.  Respondent 
prescribed  and  dispensed  controlled 
substances  without  establishing  any 
medical  need  other  than  that  the  patient 
was  an  addict.  Even  if  Respondent  were 
registered  to  operate  a  narcotic 
treatment  program  as  required  by  21 
U.S.C.  823(g),  the  prescribing  of 
narcotics  would  have  been  unlawful 
pursuant  to  21  CFR  1306.07(a). 

Moreover,  Respondent  had  little  basis 
initially  to  verify  that  his  patients  were 
drug  addicts  other  than  their  word.  He 
did  nothing  to  ensure  that  his  patients 
abstained  from  controlled  substances 
other  than  those  he  prescribed  and  he 
took  no  steps  to  prevent  diversion  of  the 
controlled  substances  he  supplied  other 
than  raising  his  price  to  prevent 
diversion  for  economic  gain.  Although 
Respondent  contended  that  he  was 
operating  a  detoxification  program, 
many  patients  had  been  obtaining 
controlled  substances  from  Respondent 
for  several  years.  One  patient  was 
arrested  for  driving  while  under  the 
influence  of  drugs  after  apparently 
consuming  large  amounts  of  controlled 
substances  prescribed  by  Respondent  on 
the  previous  day.  The  undercover  visits 
further  reinforce  the  conclusion  that 
Respondent  did  nothing  to  treat  his 
patients'  addictions  other  than  supply 
them  with  substitute  controlled 
substances.  Respondent  volunteered  to 
prescribe  controlled  substances  for  the 
undercover  detective  without  seeking 
any  information  about  the  detective's 
alleged  drug  use  or  past  treatment. 
Respondent  did  not  offer  the  undercover 
detective  any  counseling  and  treatment 
and  the  amount  of  the  Restoril 
prescription  was  increased  on  the 
detective's  verbal  assiuances  that  he 
shared  the  Restoril  with  his  "girlfriend" 
even  though  she  was  not  present  for  this 
visit. 

Respondent  dispensed  anabolic 
steroids  in  violation  of  applicable  state 
law.  Again,  Respondent  did  not  deny 
dispensing  the  drugs  but  maintained 
that  he  was  unaware  that  it  was  illegal 
and  that  he  dispensed  these  substances 
in  order  to  prevent  his  patients  from 
obtaining  illicit  steroids  on  the  street. 
Respondent's  discussion  with  various 
state  regulatory  and  law  enforcement 
officers  in  1987  and  1989  contradict  this 
assertion.  As  was  the  case  vdth 
Respondent's  use  of  controlled 
substances  for  drug  addicts,  he  had  a 
duty  to  know  that  his  conduct  regarding 
steroids  was  imlawful.  In  addition  to  the 
above  violations.  Respondent  failed  to 
keep  any  records  of  dispensing  or 


receipt  of  controlled  substances  located 
in  his  office  with  the  sole  exception  of 
one  DEA  222  order  form. 

These  violations  represent  a 
significemt  part  of  Respondent's  practiro 
There  is  nothing  in  the  record  to 
indicate  that  Respondent  understood 
the  grave  consequences  of  his  actions, 
other  than  acknowledging  that  his 
conduct  violated  the  law.  Rather. 
Respondent  made  great  efforts  to  justify 
much  of  his  unlawful  conduct.  Indeed, 
Respondent  did  not  cease  his  illegal 
conduct  completely  even  after  the 
search  warrant  was  served.  The  MBC 
Consent  Decree  in  no  way  detracts  frtim 
these  findings  and  conclusions.  The 
Deputy  Administrator  has  considered 
Respondent's  arguments  submitted  in 
his  exceptions  and  finds  that  the 
administrative  law  judge's  findings  of 
fact  and  conclusions  of  law  are  amply 
supported  by  the  record.  Under  these 
circumstances,  revocation  of 
Respondent's  DEA  registration  is  the 
appropriate  remedy  at  this  time. 

Accordingly,  the  Deputy 
Administrator  of  the  Dnxg  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certificate  of  Registration,  AC8638085, 
previously  issued  to  John  W.  Copeland. 
be.  and  it  hereby  is.  revoked,  and  any 
pending  applications  for  the  renewal  <Jf 
such  registration,  be,  and  they  hereby 
are,  denied.  This  order  is  effective 
October  6,  1994. 

Dated:  August  30, 1994. 
Stephen  H.  Greene. 
Deputy  AdministratOT. 
[FR  Doc.  94-21829  Filed  9-2-«4;  8:45  am) 

BILUMG  CODE  «41(M)»-M 

[Docket  No.  93-44] 

Dellmar  Pharmacy  #4;  Revocation  of 
Registration 

On  April  8, 1993,  the  Deputy 
Assistant  Administrator  (then  Director). 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
directed  an  Order  to  Show  Cause  to 
Dellmar  Pharmacy  #4  (Respondent), 
proposing  to  revoke  its  DEA  Certificate 
of  Registration,  AD0931407,  as  a  retail 
pharmacy  under  21  U.S.C.  824(a)(4). 
and  to  deny  any  pending  applications 
under  21  U.S.C.  823(f).  The  Order  to 
Show  Cause  alleged  that  the  continued 
registration  of  the  Respondent  would  be 
inconsistent  with  the  public  interest. 

The  Respondent,  by  counsel, 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause.  The  matter 
was  docketed  before  Administrative 


Law  Judge  Mary  Ellen  Bittner. 
Following  prehearing  procedures,  a 
hearing  was  held  in  San  Antonio,  Texas 
on  October  28, 1993. 

On  May  27, 1994,  Judge  Bittner  issued 
her  opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision  in  which  she  recommended 
that  the  Respondent's  registration  he 
revoked.  Respondent  filed  exceptions  to 
this  opinion,  and  on  June  27, 1994,  the 
administrative  law  judge  transmitted  the 
record  of  the  proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety 
and,  pursuant  to  21  CFR  1316.67,  enters 
his  final  order  in  this  matter,  based  on 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  administrative  law  judge  found 
that  in  1990,  the  DEA  and  the  State  of 
Texas  began  a  joint  investigation  of 
Respondent  based  upon  a  complaint 
that  a  customer  was  receiving  controlled 
substances  without  a  physician's 
authorization.  Investigators  acquired  a 
patient  profile  printout  of  pharmacy 
records  for  this  customer,  and 
determined  from  the  listed  physician 
that  he  had  not  prescribed  the 
medication  indicated.  Investigators 
commenced  an  audit  of  the  controlled 
substances  which  revealed  shortages  of 
Fastin,  Dalmane,  and  flurazepam,  all 
Schedule  IV  controlled  substances. 
Investigators  then  requested  a  physician 
profile  printout  of  pharmacy  records 
which  revealed  that  prescriptions  had 
been  filled  for  several  other  customers 
which  also  were  erroneously  attributed 
to  this  same  physician.  Subsequently, 
Respondent's  owner  and  pharmacist-in- 
charge,  Mr.  Jesus  Garcia,  admitted  that 
he  had  filled  or  refilled  prescriptions  for 
a  number  of  customers  without  a 
physician's  authorization.  The  audit 
revealed  that  Respondent  had  filled  218 
controlled  substance  prescriptions  and 
refilled  58  others  without  a  physician's 
authorization. 

The  administrative  law  judge  found 
that  statements  given  to  investigators  by 
Respondent's  customers  indicated  that 
customers  were  told  to  call  Respondent 
when  they  needed  anything,  and  that 
they  would  be  issued  controlled 
substances  via  prescriptions  attributed 
to  various  doctors  and  filled  under 
various  patient  names  and  addresses. 
Statements  from  the  physicians 
involved  revealed  that  although  they 
may  have  treated  the  customers 
indicated  with  various  courses  of  drugs, 
they  often  had  neither  issued  these 
patients  prescriptions  for  the  controlled 
substances,  nor  did  they  authorize  the 
frequency  of  prescribing  attributed  to 
them.  These  prescriptions  included  a 


wide  variety  of  Schedule  ni  and  IV 
controlled  substances. 

The  administrative  law  judge  found 
that  on  May  29, 1991,  Mr.  Garcia  was 
indicted  in  Bexar  County,  Texas,  on  a 
charge.of  furnishing  a  fraudulent 
prescription  to  a  state  investigator. 
Upon  his  plea  of  guilty,  he  was 
sentenced  to  four  years  deferred 
adjudication  and  probation. 

The  administrative  law  judge  further 
found  that  on  April  29, 1992,  the  Texas 
Pharmacy  Board  suspended  Mr.  Garcia's 
license  for  two  years,  probating  all  but 
90  days  of  that  period,  ordered  that  the 
pharmacy  pay  a  $3,000  fine,  and 
required  that  Mr.  Garcia  pass  a  Texas 
Pharmacy  Jurisprudence  examination 
before  resuming  the  practice  of 
pharmacy. 

Under  21  U.S.C.  824(a)(4),  and 
pursuant  to  21  U.S.C.  823(f),  "(iln 
determining  the  public  interest,  the 
following  factors  shall  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive. 
i.e..  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
HenrvJ.  Schwarz.  Jr..  M.D..  54  FR  16422 
(1989). 

Of  the  stated  factors,  the 
administrative  law  judge  found  that  all 
were  relevant  and  that  there  was  a 
statutory  basis  for  revocation  based  on 
findings  that  Respondent  engaged  in  a 
definite  and  clear  pattern  of  furnishing 
huge  quantities  of  controlled  substances 
and  other  prescription  medication  to 
customers  without  physician 
authorization,  and  Uiat  Respondent  was 
unable  to  account  for  substantial 
quantities  of  controlled  substances. 
Respondent  offered  as  evidence 
statements  made  by  some  of  the 
physicians  that  they  had  actually  treated 
some  of  the  customers,  and  argued  that 
there  was  a  potential  that  the  physician 
records  failed  to  reflect  authorization  of 
certain  prescriptions.  Judge  Bittner 
found  this  to  be  speculative  and 
insufficient  to  counter  the 
overwhelming  evidence  that 


Respondent's  behavior  was  egregious 
and  a  total  abrogation  of  its  obligations 
as  a  DEA  registrant.  The  administrative 
law  judge  concluded  that  Respondent's 
continued  registration  would  not  be  in 
the  public  interest. 

Respondent  filed  exceptions  to  the 
opinion  and  recommended  ruling  of  the 
administrative  law  judge  asserting  that 
the  administrative  law  judge  failed  to 
consider  that  Mr.  Garcia  cooperated 
with  authorities  in-the  criminal 
proceeding  brought  against  him  and.  as 
a  result,  he  was  given  the  least  possible 
punishment.  Furthermore,  he  asserted 
that  the  administrative  law  judge  failed 
to  consider  as  evidence  of  future 
conduct,  the  fact  that  Mr.  Garcia 
cooperated  fully  with  DEA  and  State 
officials  and  Mr.  Garcia  was  in 
compliance  with  this  probation.  Finally, 
Respondent  argued  that  it  has  suffered 
enough  revocation  of  its  DEA 
registration  would  be  devastating  to  Mr. 
Garcia  and  the  low  income  community 
it  services. 

The  Deputy  Administrator  finds  that 
the  administrative  law  judge  has  fully 
considered  the  facts  and  circumstances 
surrounding  Mr.  Garcia's  guilty  plea, 
which  however,  were  outweighed  by  the 
Respondent's  recent  pattern  of 
fraudulent  activity  which  led  to  the 
diversion  of  large  quantities  of 
controlled  substances.  The  Deputy 
Administrator  adopts  the  findings  of 
fact,  conclusions  of  law,  and 
recommended  ruling  of  Administrative 
Law  Judge  Bittner  in  its  entirety.  Based 
on  the  foregoing,  the  Deputy 
Administrator  concludes  that  the 
Respondent's  continued  registration 
would  not  be  in  the  public  interest. 

Accordingly,  the  Deputy 
Administrator  of  the  Efrug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certificate  of  Registration,  AD0931407, 
issued  to  Dellmar  Pharmacy  #4,  he  and 
it  hereby  is,  revoked;  and  that  any 
pending  applications,  he,  and  they 
hereby  are,  denied.  This  order  is 
effective  October  6, 1994. 

Dated:  August  30, 1994. 
Stephen  H.  Greene, 
Deputy  Administrator. 
IFR  Doc.  94-21830  Filed  9-2-94;  8:45  am] 
BlUmO  CODE  4410-09-M 
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ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
ConservaUon  Act  of  1978.  P.L.  95-541. 

SUMMARY:  The  National  Science 
Fpundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  October  3, 1994.  Permit 
apphcations  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESS:  Comments  should  be 
addressed  to  Permit  Office,  Room  755. 
Office  of  Polar  Programs,  National 
Science  Foimdation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1031. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foimdation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  a 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 

Permit  AppUcation  No.  95-002 

1.  Applicant 

H.  WiUiam  Detrich,  UI,  Department  of 
Biology.  Northeastern  University,  360 
Huntington  Avenue,  Boston, 
Massachusetts  02115 

Activity  for  Which  Permit  is  Requested 

Enter  Site  of  Special  Scientific  Interest 

The  applicant  requests  permission  to 
enter  the  Western  Bransfield  Marine 
Site  of  Special  Scientific  Interest 
(MSSSI  #35)  and  East  Dalhnann  Bay 
Marine  Site  of  Special  Scientific  Interest 
(MSSSI  #36)  for  the  purpose  of 
collecting  fish  specimens  by  bottom 
trawling. 


Location 

MSSSI  #35— Western  Bransfield  Strait, 
South  Shetland  Islands,  and  MSSSI 
#36 — East  Dalhnann  Bay,  Brabant 
Island. 

Dates 

February  15, 199a-June  1, 1995 

Permit  Application  No.  95-012 

2.  Applicant 

E.  Imre  Friedmann,  Department  of 
Biological  Science  and  Polar  Desert 
Research  Center,  Florida  State 
University,  Tallahassee,  Florida 
3^306-2043 

Activity  for  Which  Permit  is  Requested 

Take.  Enter  Site  of  Special  Scientific 
Interest.  Import  into  the  U.S. 

The  applicant  proposes  to  collect  rock 
samples  containing  living  and/ or  fossil 
microbial  colonizations  to  study 
extinction  and/ or  damage  due  to 
environmental  factors.  This  is  part  of  a 
major  survey  extending  throughout  the 
McMurdo  Dry  Valleys  area.  Hand 
specimens  of  rocks  will  be  collected 
from  the  ground  or  removed,  if 
necessary,  by  geological  hammer.  As 
many  as  25  samples  will  be  collected; 
the  samples  will  not  weigh  more  than  3 
pounds  each.  Some  samples  will  be 
collected  in  Linnaeus  Terrace  (SSSI 
#19).  Entry  to  the  site,  camping  and 
sample  collection  will  be  in  accordance 
with  the  Management  Plan  for  SSSI  #19 
to  ensure  environmental  impact  will  be 
reduced  to  the  absolute  minimum 
necessary  to  complete  the  research. 
Specimens  will  be  examined  and  stored 
frozen  in  the  Antarctic  Core  Library  of 
Florida  State  University. 

Location 

SSSI  #19 — Linnaeus  Terrace.  Asgaard 
Range,  Victoria  Land,  Antarctica 
(access  by  helicopter) 

Dates 

January  1-20,  1995 

Permit  Application  No.  95-016 

3.  Applicant 

Bruce  D.  Sidell,  Department  of  Zoology, 
5751  Murray  Hall,  University  of 
Maine,  Orono,  Maine  04469-5751 

Activity  for  Which  Permit  is  Requested 

Enter  Site  of  Special  Scientific  Interest 

The  applicant  requests  permission  to 
enter  the  Western  Bransfield  Marine 
Site  of  Special  Scientific  Interest 
(MSSSI  #35)  and  East  Dalhnann  Bay 
Marine  Site  of  Special  Scientific  Interest 
(MSSSI  #36)  for  the  purpose  of 


collecting  fish  specimens  by  midwater 
and  bottom  trawling. 

Location 

MSSSI  #35— Western  Bransfield  Strait.    . 
South  Shetland  Islands,  and  MSSSI  - 
#36 — East  Dallmann  Bay.  Brabant 
Island.         "     -    ! 

Dates 

Februar>- 1, 1995-June  30. 1995 

Permit  Application  No.  95-017 

4.  Applicant 

G.  Richard  Harbison,  Biology 
Department,  Woods  Hole 
Oceanographic  Institute,  Woods  Hole, 
Massachusetts  02543 

Activities  for  Which  Permit  is  Requested 

Enter  Site  of  Special  Scientific  Interest 

The  applicant  requests  permission  to 
enter  the  Western  Bransfield  Marine  - 
Site  of  Special  Scientific  Interest 
(MSSSI  #35)  and  East  Dallmann  Bay 
Marine  Site  of  Special  Scientific  Interest 
(MSSSI  #35)  for  the  purpose  of 
collecting  fish  specimens,  larval  fishes 
and  salps  by  usin^  18  ft.  otter  trawls, 
plankton  nets,  Mocness  and  scuba 
diving. 

Location 

MSSSI  #35— Western  Bransfield  Strait, 
South  Shetland  Islands,  and  MSSSI 
#36 — East  Dallmann  Bay,  Brabant 
Island. 

Dates 

September  28,  1994-November  16. 1994 

Permit  Application  No.  95-018 

5.  Applicant 

Colin  M.  Harris,  International  Centre  for 
Antarctic,  Information  and  Research, 
P.O.  Box  14-199,  Christchurch,  NEW 
ZEALAND 

Activities  for  Which  Permit  is  Requested 

Enter  Specially  Protected  Areas  and 
Sites  of  Special  Scientific  Interest.  The 
applicant  proposes  to  enter  Beufort 
Island  (SPA  #5),  Cape  Hallett  (SPA  #7). 
Cape  Royds  (SSSI  #1),  Arrival  Heights 
(SSSI  #2),  Barwick  Valley  (SSSI  #3), 
Cape  Crozier  (SSSI  #4),  North  West 
White  Island  (SSSI  #18)  and  Linnaeus 
Terrace  (SSSI  #19)  in  continuation  of  a 
joint  U.S./N.Z.  project  to  review 
management  plans  for  protected  areas  in 
the  Ross  Sea  region.  At  each  site  the  3- 
4  person  team  will  describe  and  map 
geographical  features,  including 
important  natural  and  historical 
features,  evidence  of  himian 
modifications,  structures,  markers, 
impacts,  lemding  and  access  points  and 
paths:  document  natural  or  human 


features  of  special  significance;  describe 
scientific  work  being  conducted  in  the 
area,  its  effects  and  influences;  assess 
whether  the  area  is  continuing  to  serve 
the  purpose  for  which  it  was  designated, 
including  re-assessment  of  boundaries 
and  management  objectives;  and,  use 
GPS  to  map  boundaries  and  define 
designated  photo  points  covering  the 
most  important  features  of  the  site  as 
practical.  Access  to  the  sites  will 
primarily  be  by  hehcopter,  but  may  be 
on  foot  or  by  vehicle  or  ship,  as 
appropriate.  Access  will  comply  with 
existing  management  plan  provisions 
for  each  site. 

Locations 

Beufort  Island  (SPA  #5),  Cape  Hallett 
(SPA  #7),  Cape  Royds  (SSSI  #1), 
Arrival  Heights  (SSSI  #2),  Barwick 
Valley  (SSSI  #3),  Cape  Crozier  (SSSI 
_  #4),  North  West  White  Island  (SSSI 
#18)  and  Linnaeus  Terrace  (SSSI  #19) 

Dates 

November  1, 1994-January  31, 1995 
Nadene  G.  Kennedy, 

Permit  Office,  Office  of  Polar  Programs. 
(PR  Doc  94-21813  Filed  9-2-94;  8:45  amj 
BILUNG  CODE  7SS6-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrence  Report;  Section 
208  Report  Sutmiitted  to  ttie  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  Section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  pubUshed  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-0090,  Vol.  17,  No.  1). 

Under  the  Energy  Reorganization  Act 
of  1974,  which  created  NRC,  an 
abnormal  ocoirrence  is  defined  as  "an 
unscheduled  incident  or  event  that  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  pubhc 
health  or  safety."  NRC  has  made  a 
determination  that  events  involving  an 
actual  loss  or  significant  reduction  in 
the  degree  of  protection  against 
radioactive  properties  of  source,  special 
nuclear,  and  by-product  material  are 
abnormal  ocoirrences. 

The  report  to  Congress  is  for  the  first 
calendar  quarter  of  1994.  The  ref)ort 
identifies  the  occurrences  or  events  that 
the  Commission  determined  to  be 
significant  and  reportable;  the  remedial 
actions  that  were  undertaken  are  also 
described. 

This  report  addresses  seven  abnormal 
occurrences  (AOs)  at  NRC-ficensed 


facihties.  One  involved  inoperable  main 
steam  isolation  valves  at  a  boiling  water 
reactor,  four  involved  medical 
brachytherapy  misadministrations,  one 
involved  a  medical  teletherapy 
misadministration,  and  one  involved 
four  lost  reference  sources.  One  AO  that 
was  reported  by  an  Agreement  State  is 
also  discussed;  the  information  is 
current  as  of  April  25, 1994.  This  event 
involved  a  therapeutic 
radiopharmaceutical  misadministration. 
The  report  also  contains  updates  on 
seven  AOs  previously  reported  by  NRC 
hcensees  and  one  AO  previously 
reported  by  an  Agreement  State 
hcensee.  For  the  period  January  1  to 
March  31, 1994,  no  new  "Other  Events 
of  Interest"  were  reported  but  an  update 
to  a  previously  reported  therapeutic 
misadministration  is  included. 

A  copy  of  the  report  is  available  for 
inspection  or  copying  for  a  fee  at  the 
NRC  Pubhc  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
D.C.  20555,  or  at  any  of  the  nuclear 
power  plant  Local  Public  Document 
Rooms  throughout  the  country. 

Copies  of  NUREG-0090,  Vol.  17,  No. 
1  (or  any  of  the  previous  reports  in  this 
series),  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013- 
7082.  A  year's  subscription  to  the 
NUREG-0090  series  pubhcation,  which 
consists  of  four  issues,  is  also  available. 

Copies  of  the  report  may  also  be 
purchased  from  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

Dated  at  Rockville,  MD  this  30th  day  of 
August,  1994. 

For  the  Nuclear  Regulatory  GDmmission. 

Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 

(PR  Doc.  94-21861  Filed  ^2-94;  8:45  am) 

BtLUNG  CODE  759(M>1-M 


[Docket  Nos.  STN  50-628,  STN  50-529,  and 
STN  50-530] 

Palo  Verde  Nuclear  Generating  Station; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Fadhty  Operating  License  Nos.  41, 
51,  and  74,  issued  to  Arizona  Public 
Services  Company  for  operation  of  the 
Palo  Verde  Nuclear  Generating  Station 


(PVNGS),  Units  1,  2  and  3,  respectively, 
located  in  Maricopa  Coimty,  Arizona. 

The  proposed  amendment  would  add 
the  analytical  method  supplement 
entitled  "Calculative  Methods  for  the  CE 
Large  Break  LOCA  Evaluation  Model  for 
the  Analysis  of  CE  and  W  Designed 
NSSS,"  CENPD-132,  Supplement  3-P- 
A,  dated  June  1985,  to  the  fist  of 
analytical  methods  in  TS  Section 
6.9.1.10  used  to  determine  the  PVNGS 
core  operating  limits.  Additionally, 
further  administrative  changes  are 
proposed  to  the  list  of  analytical 
methods. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facihty  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabiHty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  considerations,  which  is 
presented  below: 

Standard  1 — Does  the  proptosed 
amendment  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated? 

The  proposed  change  is  administrative  in 
nature  and  does  not  involve  any  change  to 
the  configuration  or  method  of  ofjeration  of 
any  plant  equipment  that  is  used  to  mitigate 
the  consequences  of  an  accident.  The 
proposed  change  simply  adds  an  NRC- 
approved  LOCA  (loss  of  coolant  accident) 
evaluation  methodology  to  the  list  of 
analytical  methods  used  to  determine  core 
operating  limits.  The  prof>osed  change  does 
not  alter  the  conditions  or  assim^ptions  in 
any  of  the  UFSAR  [Updated  Final  Safety 
Analysis  Repwrt]  accident  analyses.  Since  the 
UFSAR  accident  analyses  remain  bounding, 
the  radiological  consequences  previously 
evaluated  are  not  adversely  affected  by  the 
proposed  change.  Therefore,  it  can  be 
concluded  that  the  propiosed  change  to 
Section  6.9.1.10  does  not  involve  a 
significant  increase  in  the  prot»ability  or 
consequences  of  an  accident  previously 
evaluated. 

Standard  2 — Does  the  prop>osed 
amendment  create  the  possibility  of  a  new  or 
different  iund  of  accident  bxim  any  accident 
previously  evaluated? 

The  proposed  change  is  administrative  in 
nature  and  does  not  involve  any  change  to 
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the  configuration  or  method  of  operation  of 
any  plant  equipment  that  is  used  to  mitigate 
the  consequences  of  an  accident 
Accordingly,  no  new  failure  modes  have 
been  defined  for  any  plant  system  or 
coro{X)nent  important  to  safety  nor  has  any 
new  limiting  failure  been  identified  as  a 
result  of  the  proposed  change.  Therefore,  it 
can  be  concluded  that  the  proposed  change 
to  Section  6.9.1.10  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Standard  3 — Does  the  proposed 
amendment  involve  a  significant  reduction  in 
a  margin  of  safety? 

The  proposed  change  is  administrative  in 
nature  in  that  an  NRC-approved  LOCA 
evaluation  methodology  is  being  added  to  the 
list  of  analytical  methods  used  to  determine 
core  of)erating  limits.  Since  the  core 
op>erating  limits  are  still  being  established  by 
an  NRC-approved  methodology  and  will 
provide  adequate  core  protection,  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  of  the  date  of  publication 
of  this  notice  will  be  considered  in 
making  any  final  determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failiue  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significeiht 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently.  Written  comments  may  be 
submitted  by  mail  to  the  Rules  Review 
and  Directives  Branch.  Division  of 
Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulator}- 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
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notice.  Written  comments  may  also  be 
dehvered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville.  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
WTitten  comments  received  may  be 
examined  at  the  NRC  F^iblic  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW..  Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  6, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Phoenix  Public  Library,  12  East 
McDowell  Road.  Phoenix,  Arizona   .- 
85004.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  vdll  issue  a 
notice  of  hearing  or  an  appropriate 
order.  As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
wth  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 


admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  In  the  matter. 
Each  contention  must  consist  of  a 
^specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of  .. 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such, 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make.a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  Involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-fiiee  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Theodore  R.  Quay: 
petitioner's  name  and  telephone 
niunber,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
niunber  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Nancy  C.  Loftin,  Esq.,  Corporate 
Secretary  and  Counsel,  Arizona  Public 
Service  Company,  P.O.  Box  53999,  Mail 
Station  9068,  Phoenix,  Arizona  85072- 
3999,  attorney  for  the  licensee. 

Nontimely  filings  of  petitioners  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(r)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  18, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Bmlding,  2120  L 
Street,  NW..  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
Brian  E.  Holian, 

Senior  Project  Manager,  Project  Directorate 
IV-2.  Division  of  Reactor  Projects  Ul/IV.  Office 
of  Nuclear  Reactor  Regulation. 
(PR  Doc  94-21863  Filed  9-2-«4;  8:45  am) 
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[Docket  No.  5(M24] 

Georgia  Power  Company,  et  aL;  Notice 
of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Detennlnation, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
68  issued  to  Georgia  Power  Company, 
Oglethorpe  Power  Corporation 
Mimicipal  Electric  Authority  of  Georgia, 
City  of  Dalton,  Georgia  (the  licensee)  for 
operation  of  the  Vogtle  Electric 
Generating  Plant,  Unit  1,  located  in 
Burke  County,  Georgia. 

The  proposed  amendment  would 
eliminate  article  2.C(6)  and  the 
associated  attachment  1  of  the  license. 
Article  2.C(6)  references  attachment  1 
which  lists  special  diesel  generator  (DG) 
maintenance  and  surveillance 
requirements. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previotisly 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazeurds  consideration,  which  is 
presented  below: 

The  change  to  the  license  will  delete 
license  conditions  related  to  DG  comp>onent 
lnsi>ections  that  were  imposed  based  on  the 
reconunendations  in  NUREG-1216. 
Therefore,  the  detailed  steps  of  preventive 
maintenance  surveillance  programs  will 
become  subject  to  the  same  degree  of  NRC 
staff  review  and  approval  as  for  EKk 
provided  by  other  manufacturers.  However, 
future  revisions  of  the  maintenance 
surveillance  program  are  subject  to  the 
provisions  of  10  CFR  50.59.  The  owners 
group  in  conjunction  with  the  DG 
manufacturer  is  developing  a  generic  DG 
management  program.  The  transition  from 
the  current  program  to  the  generic  program 
will  be  accomplished  under  the  provisions  of 
10  CFR  50.59. 


The  requirements  imposed  by  attachment  1 
to  the  license  were  in  addition  to  the 
Technical  Specifications  surveillance  and 
maintenance  requirements  for  DGs  in  nuclear 
service.  The  requirements  of  attachment  1 
were  imposed  due  to  the  unresolved 
concerns  about  the  reliability  of  TDI  DGs  that 
existed  at  the  time  of  issuance  of  the  VEGP 
Unit  1  license.  Since  that  time  the  concerns 
have  been  resolved  by  substantial  operational 
data  and  inspection  results  which  have 
demonstrated  that  these  DGs  may  be  treated 
on  a  par  with  other  DGs  within  the  nuclear 
industry  and  subjected  to  the  same  standard 
regulations  without  the  Sf>ecial  requirements 
of  NUREG-1216.  The  proposed  change  will 
result  in  continuing  DG  performance  in 
accordance  with  NRC  requirements  for  this 
function,  and  it  is  likely  to  result  in 
improved  availability.  The  current  Technical 
S()ecification  surveillance  requirements  will 
continue  to  assure  that  the  DGs  are  proven 
at  regular  intervals  to  perform  in  accordance 
with  NRC  requirements.  These  license 
conditions  have  been  technically  justified  on 
the  basis  of  current  reliability  data  and 
inspection  results  of  operating  TDI  DGs 
throughout  the  last  several  years.  The  NRC 
staff  has  agreed  with  these  conclusions  as 
documented  in  the  SER  for  the  topical  repwrt. 

The  current  DG  maintenance  and 
surveillance  program  for  the  VEGP  DGs  is  in 
agreement  with  the  applicable  portions  of  the 
surveillance  and  maintenance  programs 
described  in  the  topical  report  and  with  the 
requirements  of  the  Technical  Specifications. 
Any  subsequent  changes  to  the  surveillance 
and  maintenance  requirements  currently 
contained  in  attachment  1  to  the  license 
following  the  removal  of  the  attachment  from 
the  Operating  License  will  be  made  in 
accordance  with  10  CFR  50.59. 

Based  on  the  above  considerations,  GPC 
has  concluded  the  following  concerning  10 
CFR  50.92. 

1.  The  proposed  change  to  the  license  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  availability 
and  reliability  of  the  DGs  will  remain  within 
the  limits  previously  assumed  In  the  safety 
analyses. 

2.  The  proposed  change  to  the  license  does 
not  create  the  pKMsibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  it  does  not 
result  in  any  physical  changes  to  the  plant  or 
in  its  modes  of  operation  and  the  DGs  have 
been  demonstrated  to  operate  at  a  level  of 
reliability  that  is  consistent  with  that  which 
was  previously  determined  to  be  acceptable 
for  this  application. 

3.  The  proposed  deletion  from  the  license 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  results  of  the 
operational  data  and  Inspection  reports  have 
demonstrated  tiiat  the  license  conditions  are 
not  required  to  assure  that  the  DG«  will  be 
maintained  in  a  state  of  reliability  consistent 
with  that  assumed  for  the  safety  analyses. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  in  conjunction  with 
its  cover  letter,  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
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satisfled.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
vdthin  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  conmients  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications  , 

Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville, 
Mcuyland.  bom  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  6,  1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  bearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 


CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  Burke 
County  Public  Library,  412  Fourth  St., 
Waynesboro,  Georgia  30830.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Conxmission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  As  required  by  10 
CFR  2.714,  a  petition  for  leave  to 
intervene  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  tvithout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificitjT 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall, pro\'ide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 


documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  Information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  writhin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opporttmity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
bearing  held  would  take  place  before 
the  Issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Nimiber 
N1023  and  the  following  message 
addressed  to  Herbert  N.  Berkow: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  pubUcation  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 


sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Arthur  H.  Domby,  Troutman 
Sanders,  Nations  Bank  Plaza.  600 
Peachtree  Street  NE..  Atlanta.  Georgia 
30308.  attorney  for  the  Ucensee. 

Nontimely  mings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  andVor  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  16. 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC  20555,  and 
at  the  local  public  document  room 
located  at  the  Burke  County  Public 
Library,  412  Fourth  Street.  Waynesboro. 
Georgia  30830. 

Dated  at  Rockville,  Maryland,  this  36th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
Louis  Wheeler. 

Proiect  Manager,  Project  Directorate  0-3, 
Division  of  Reactor  Projects — I/U,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  94-21862  Filed  9-2-94;  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval  of 
Collection  of  Information  Under  the 
Paperwork  Reduction  Act;  Form  5500 
Series — Annual  Report  of  Employee 
Benefit  Plans 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  OMB 

extension  of  approval. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  has  requested  that  the 
Office  of  Management  and  Budget 
approve  an  extension  of  the  expiration 
date  of  a  currently  approved 
information  collection  (1212-0026) 
without  any  change  in  the  substance  or 
in  the  method  of  collection.  Current 
approval  expires  on  October  31, 1994. 
The  information  collection  is  contained 
in  the  IRS/DOL/PBGC  Form  5500  series. 
These  forms  are  used  by  pension  plan 
administrators  to  fulfill  the 
requirements  under  section  4065  of 
ERISA  and  29  CFR  Part  261 1  that  an 


annual  report  be  filed  with  the  PBGC. 
The  effect  of  this  notice  is  to  advise  the 
public  of  the  PBGC's  request  for  OMB 
approval  of  this  extension. 
ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1212- 
0026),  Washington,  DC  20503.  The 
request  for  extension  will  be  available 
for  public  inspection  at  the  PBGC 
Commimications  and  Public  Affairs 
Department,  Suite  240, 1200  K  Street 
NW.,  Washington,  DC  20005-4026 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Suite  240. 1200  K  Street.  NW.. 
Washington.  DC  20005-4026.  202-326- 
4024  (202-326-4179  for  TTY  and  TDD). 
(These  are  not  toll-free  numl)ers.) 
SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35)  establishes  policies 
and  procedures  for  controlling  the 
paperwork  burdens  imposed  by  Federal 
agencies  on  the  public  The  Act  vests 
the  Office  of  Management  and  Budget 
(OMB)  with  regulatory  responsibility 
over  these  burdens,  and  OMB  has 
promulgated  rules  on  the  clearance  of 
collections  of  information  by  Federal 
agencies  (5  CFR  Part  1320). 

Section  4065  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  (29  U.S.C  1365)  and  29  CFR 
Part  2611  require  the  administrator  of  a 
defined  benefit  pension  plan  to  file  an 
annual  repwrt  with  the  Pension  Benefit 
Guaranty  Corporation  (PBGC)  in  order 
that  PBGC  may  monitor  the  plan's 
yearly  operations  insofar  as  they  relate 
to  the  termination  insurance  program 
under  Title  IV  of  ERISA.  Other 
provisions  in  ERISA  and  the  Internal 
Revenue  Code  (29  U.S.C  1021(b)  (4)  and 
26  U.S.C.  6058)  require  that  annual 
reports  be  filed  by  administrators  of 
employee  benefit  plans  (including 
defined  benefit  pension  plans)  with  the 
Department  of  Labor  (DOL)  and  the 
Internal  Revenue  Service  (IRS)  for 
similar  monitoring  with  respect  to  the 
ERISA  requirements  within  their 
respective  jurisdictions.  DOL.  IRS,  and 
PBGC  have  established  joint  forms  (the 
Form  5500  series)  to  be  used  for  those 
annual  reports. 

When  the  appropriate  form  in  the 
5500  series  is  filed  with  the  IRS,  the 
filing  requirement  for  each  of  the  three 
agencies  is  satisfied;  each  agency 
utilizes  the  information  applicable  to  it. 
In  addition  to  general  identifying 
information,  the  PBGC  uses  the  coverage 
information  reported  on  Form  5500  or 


Form  5500-C/R.  and  the  actuarial 
information  on  Schedule  B  attached  to 
the  form,  to  fulfill  its  monitoring  role. 

OMB  has  previously  approved  the 
PBGC's  collection  of  information 
contained  in  the  Form  5500  series; 
PBGC  is  requesting  an  extension  of  that 
approval  without  any  change  in  the 
substance  or  method  of  collection.  The 
PBGC  estimates  that  it  will  receive 
106.407  reports  annually,  that  the 
response  to  the  portion  of  the  forms 
allocated  to  the  PBGC  will  take  an 
average  of  .21  hours,  and  that  the  annual 
burden  imposed  by  this  information 
collection  is  25,379  hours. 

Issued  at  Washington.  DC.  this  26th  day  of 
August,  1994. 
Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

IFR  Doc  94-21892  Filed  »-2-94;  8:45  am) 
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Request  for  Extension  of  Approval  of 
Collection  of  Information  Under  the 
Paperworl(  Reduction  Act;  Powers  and 
Duties  of  Plan  Sponsor  of  Plan 
Terminated  by  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  OMB 

approval. 

SUMMARY:  The' Pension  Benefit  Guaranty 
Corporation  ("PBGC")  has  requested 
that  the  Office  of  Management  and 
Budget  ("OMB")  extend  approval,  under 
the  Paperwork  Reduction  Act,  of  the 
collection  of  information  requirements 
in  its  rules  for  the  administration  of 
multiemployer  plans  that  have 
terminated  by  mass  withdrawal  (OMB 
control  number  1212-0032;  expires 
September  30, 1994).  These  rules 
include  requirements  for  notices  and 
applications  submitte^i  to  the  PBGC. 
"The  effect  of  this  notice  is  to  advise  the 
public  of  the  PBGC's  request  and  soUcit 
public  comment  on  this  collection  of 
information. 

ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1212- 
0040).  Washington,  DC  20503.  The 
PBGC's  request  for  extension  will  be 
available  for  inspection  at  the  PBGC's 
Conununications  and  Public  Affairs 
Department,  Suite  240,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026, 
between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Neibrief,  Attorney,  Office  of  the 
General  Counsel,  Pension  Benefit 
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Guaranty  Corporation,  1200  K  Street 
NVV.,  Washington,  EX:  20005-4026.  202- 
325-4024  (202-326-4179  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  administers  the  pension  plan 
termination  insurance  programs  under 
Title  rv  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA")  (29  U.S.C.  1001  et 
seq).  Part  2675  of  the  PBGC's 
regulations  (29  CFR  Part  2675),  Powers 
and  Duties  of  Plan  Sponsor  of  Plan 
Terminated  by  Mass  Withdrawal, 
implements  requirements  of  ERISA 
sections  4041A  and  4281  (29  U.S.C. 
1341A  and  1441)  for  the  administration 
of  multiemployer  plans  that  have 
terminated  by  mass  withdrawal. 

Under  section  4041A,  which  governs 
the  payment  of  benefits  under  such 
plans,  the  PBGC  may  authorize  the 
paj-ment  of  benefits  in  amounts  or  forms 
not  otherwise  permitted,  and  the  plan 
sponsor  must  reduce  benefits  and 
suspend  benefit  payments  in  accordance 
with  section  4281. 

Under  section  4281,  if  the  annual 
valuation  of  such  a  plan  shows  that  plan 
assets  are  not  sufficient  to  satisfy  all 
nonforfeitable  benefits  under  the  plan, 
the  plan  sponsor  must  amend  the  plan 
to  eliminate  benefits  that  are  not  eligible 
for  the  PBGC's  guarantee  to  the  extent 
necessary  to  ensure  that  plan  assets  are 
sufficient  (as  determined  and  certified 
in  accordance  with  PBGC  regulations) 
for  all  nonforfeitable  benefits.  If,  after  a 
plan  has  been  so  amended,  the  plan 
becomes  insolvent  (i.e.,  unable  to  pay 
benefits  when  due  for  a  plan  year),  the 
plan  sponsor  must  suspend  benefits  in 
excess  of  guaranteed  benefits  to  the 
extent  that  their  payment  cannot  be 
supported  by  the  plan's  available 
resources.  In  addition,  if  the  plan's 
available  resources  are  inadequate  to 
pay  guaranteed  benefits,  the  plan 
sponsor  must  request  financial 
assistance  from  the  PBGC  (see  also 
ERISA  sections  4245(f)  and  4261  (29 
U.S.C.  1426  and  1431)). 

To  assure  the  consistency  and 
adequate  quality  of  required 
submissions.  Part  2675  includes  rules 
for  notices  of  the  adoption  of  a  plan 
amendment  reducing  benefits  and  of 
any  restoration  of  benefits  (§§  2675.23 
and  2675.24),  notices  that  a  plan  is.  or 
will  be.  insolvent  and  annual  updates 
(§§  2675  34  and  2765.35),  notices  of 
insolvency  benefit  level  (§§  2675.36  and 
2675.37),  and  applications  for  financial 
assistance  if  a  plan  is,  or  will  be.  unable 
to  pay  guaranteed  benefits  when  due 
(§§  2675.16  and  2675.38).  Part  2675  also 
provides  for  the  submission  of  an 


apphcation  for  PBGC  approval  to  pay 
benefits  not  otherwise  permitted 
(§  2675.17).  The  PBGC  uses  the 
information  sub,aiitted  in  making 
statutory  determinations  ai^d  in 
identifying  and  estimating  cash  needs 
for  financial  assistance. 

The  PBGC  is  requesting  that  the  Office 
of  Management  and  Budget  ("OMB") 
extend  approval  of  this  collection  of 
information  (OMB  control  number 
1212-0032;  expires  September  30,  1994) 
for  another  three  years.  The  PBGC 
estimates  the  total  annual  burden  of 
these  requirements  at  427  hours:  10 
hours  for  notices  of  insolvency  and  8 
-hours  for  benefit  reduction  notices  with 
respect  to  two  plans;  4  hours  for  an 
application  to  pay  benefits  not 
otherwise  permitted  under  one  plan; 
and  36  hours  for  annual  updates,  45 
hours  for  notices  of  insolvency  benefit 
level,  and  324  hours  for  applications  for 
financial  assistance  with  respect  to  nine 
plans.  (The  PBGC  expects  to  receive 
benefit  restoration  notices  so 
infiwjuently  that  the  number  per  year  is 
assumed  to  be  zero.)  These  estimates  are 
averages  that,  among  other  things,  take 
into  account  PBGC  assumptions  about 
increases  in  the  number  of  insolvent 
plans  over  time. 

Issued  in  Washington.  DC,  this  29th  day  of 
August  1994. 

Martiii  Slate. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  94-21893  Filed  9-2-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34608;  File  Nos.  SR-MCC- 
94-07  and  SR-MSTC-94-09J 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation  and 
Midwest  Securities  Trust  Company; 
Order  Approving  Proposed  Rule 
Changes  Relating  to  Corporate 
Governance 

August  26.  1994. 

On  June  23,  1994,  the  Midwest 
Clearing  Corporation  ("MCC")  and  the 
Midwest  Securities  Trust  Company 
("MSTC")  submitted  proposed  rule 
changes  (File  Nos.  SR-MCC-94-07  and 
SR-MSTC-94-09)  to  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposals 
appeared  in  the  Federal  Register  on  July 
29,  1994,  to  soUcit  comment  from 


interested  persons.^  No  comments  were 
received  by  the  Commission.  Tbis  order 
approves  the  proposals. 

I.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
changes  is  to  change  MCC's  and  MSTC's 
By-laws  to  correspond  to  changes  that 
are  being  made  simultaneously  to  the 
Constitution  of  the  Chicago  Stock 
Exchange.  Incorporated  ("CHX"),  the 
parent  corporation  of  MCC  and  MSTC.' 
Once  all  the  changes  are  approved  and 
implemented,  the  boards  of  directors  of 
MSTC  and  MCC  and  the  board  of 
governors  of  the  CHX  will  consist  of  the 
same  individuals.  The  changes  are  being 
made  in  order  to  achieve  a  governance 
structure  where  CHX,  MCC.  and  MSTC 
will  operate  more  as  a  single  business 
entity. 

In  order  to  ensure  fair  and  meaningful 
representation  of  MCC's  and  MSTC's 
participants  in  the  governance  process,   - 
the  size  of  the  complex's  board  is  being 
increased  to  thirty-one  to  accommodate, 
among  other  things,  a  new  category  of 
board,  member,  called  participant 
governors,  to  provide  the  board  with 
expertise  on  issuances  affecting  MCC 
and  MSTC*  The  foiu"  participant 
governor  positions  must  be  filled  by 
general  partners  cr  officers  of  a 
participant  in  MCC  or  MSTC  and  must 
have  securities  clearance  and  settlement 
expertise,  background,  or 
responsibihties.  In  addition,  there  will 
be  one  position  added  to  the  board 
which  must  be  filled  by  a  person  who 
is  not  a  CHX  member. 

In  order  to  implement  the  purpose  of 
the  rule  changes,  MCC  is  amending 
Article  3,  Sections  3.1  and  3.3  of  its  By- 
laws to  change  the  niunber  of  directors 
from  twenty-six  to  thirty-one  and  to 
require  the  nominating  committee  to 
select  candidates  with  a  view  towards 
providing  fair  representation  not  only 
for  the  interests  of  a  cross-section  of 
MCC's  participations  but  also  for  the 
interests  of  the  CHX.  MCC  is  amending 
Article  4A.1  to  provide  that  the 
composition  of  MCC's  nominating 
committee  wdll  be  the  same  as  that  of 
CHX's  nominating  committee.  MCC  is 
amending  Article  5,  Sections  5.1  and  5.3 
to  empower  the  chairman  instead  of  the 
board  of  directors  to  appoint  and 
remove  all  officers  and  agents. 


>  15  U.S.C.  78s(b|  (1988). 


2  Securities  Exchange  Act  Release  .\'o.  34427  (July 
21.  1994).  59  FR  38653. 

'  Securities  Exchange  Act  Release  No.  34563 
(August  19,  1994)  [File  No.  SR-CHX-94-151  (order 
approving  proposed  rule  changes). 

*  Under  the  previous  structure.  CHX"s  board 
consisted  of  twenty-sbt  members.  MCC's  board 
consisted  of  twenty-seven  members,  and  MSTC's 
board  consisted  of  eighteen  members. 


MSTC  is  amending  Article  II,  Sections 
1  and  2  of  its  By-laws  to  provide  for  - 
more  flexibility  in  the  timing  of  the 
annual  meeting  and  to  add  the  chairman 
as  one  who  can  cdll  special  meetings  of 
the  shMeholders.  MSTC  is  amending 
Article  III,  Section  2  to  change  the 
number  of  directors  from  eighteen  to 
thirty-one,  to  change  from  sixty  to 
thirty-one  the  minimum  number  of  days 
before  each  annual  shareholder  meeting 
that  the  noniinating  committee  must 
submit  nominations  to  the  board,  to 
require  ten  participants  signatures 
instead  of  three  to  nominate  persons  for 
the  board  in  addition  to  those 
nominated  by  the  nominating 
committee,  and  to  require  the 
nominating  committee  to  elect 
candidates  with  a  view  towards 
providing  fair  representation  not  only 
for  the  interests  of  a  cross  section  of 
MSTC  f  ar<  icipants  but  also  for  the 
interests  of  CKX.  MSTC  is  amending 
.  Section  8  to  provide  that  any  vacancy 
on  the  board  shall  be  filled  by  a  majority 
of  the  directors  then  in  office  instead  of 
by  election  at  the  annual  meeting  or 
special  meeting  by  shareholders.  MSTC 
also  is  amending  Article  IV,  Section  4  to 
provide  that  the  nominating  committee 
of  MSTf  will  be  composed  of  the  same 
members  as  the  CHX's  nominating 
committee  and  is  amending  Article  5, 
Sections  1,2.  and  5  to  empower  the 
chairman  instead  of  the  board  of 
directors  to  appoint  and  dismiss  all 
officers  and  agents. 

Furthermore,  the  changes  to  MCC's 
and  MSTC's  By-laws  will  make  the 
president  and  chief  executive  officer 
("CEO")  of  CHX  the  chairman  of  the 
MCC  and  MSTC  boards  ex-officio  and 
an  ex-officio  member  of  the  boards  with 
the  right  to  vote.  Also,  the  presidents  of 
MSTC  and  MCC  will  be  the  CEOs  of 
MSTC  and  MCC,  respectively  but  will 
not  be  board  members  ex-officio.  The 
vice-chairmen  of  MCC  and  MSTC  will 
be  ex-officio  members  of  the  boards  of 
MCC  and  MSTC,  respectively,  with  the 
right  to  vote. 

II.  Discussion 

The  Commission  believes  the 
proposals  are  consistent  with  the 
purposes  and  requirements  of  Section 
17A  of  the  Act.s  Sections  17A(b){3){C) 
require  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  a  fair  ;    . 
representation  of  its  members  and 
participants  in  the  selection  of  its 
directors  and  administration  of  its 
affairs.** 

The  Commission  states  in  the  order 
granting  MCC  and  MSTC  registration  as 


clearing  agencies  that  at  a  minimum, 
fair  representation  requires  that  the 
entity  responsible  for  nominating 
individuals  for  membership  on  a 
clearing  agency's  board  of  directors 
should  be  obligated  by  By-law  or  Rule 
to  make  nominations  v^th  a  view 
toward  assiuing  fair  representation  of 
the  interests  of  shareholders  and  of  a 
cross  section  of  the  commimity  of 
participants.^  Under  MCC's  and  MSTC's 
corporate  governance  structures,  CHX, 
as  the  sole  shareholder  of  MCC  and 
MSTC,  retained  the  sole  vote  for  MCC's 
and  MSTC's  boards  of  directors.  In  order 
to  satisfy  the  minimum  fair 
representation  requirement,  MCC  and 
MSTC  established  separate  nominating 
committees  comprised  of  their 
participants  to  nominate  individuals  for 
membership  on  their  board  of  directors. 

Under  the  revised  By-laws,  CHX  vwill 
continue  to  have  the  sole  vote  for 
members  of  the  complex's  board.  To 
provide  the  necessary  framework  of  fair 
representation  for  their  participants,  the 
combined  CHX/MCC/MSTC  nominating 
committees  are  required  to  select 
candidates  with  a  view  towards 
providing  fair  representation  for  CHX, 
the  sole  shareholder  of  MCC  and  MSTC, 
and  fair  representation  of  a  cross  section 
of  participants.  To  further  ensiue  the 
fair  representation  of  MCC  and  MSTC 
participants.  CHX's  rule  change 
establishes  four  participant  governor 
slots  which  must  be  filled  by  MCC  and 
MSTC  members  and  requires  that 
individuals  nominated  to  serve  as 
participant  governors  have  expertise  on 
issues  affecting  MCC  and  MSTC. 

To  assist  the  Commission  in  its 
assessment  of  any  long  term  effects  the 
corporate  governance  restructing  might 
have  on  the  fair  representation  of  MCC 
and  MSTC  participants  in  the  selection 
of  the  complex's  board,  MCC  and  MSTC 
will  provide  to  the  Commission  after  the 
first  election  imder  the  new  corporate 
governance  structure  a  list  of  the 
governors  of  the  complex's  board.  The 
list  will  set  forth  the  board  slot  each 
governor  is  filling  (e.g..  participant 
governor,  floor  governor,  upstairs 
governor)  and_a  list  of  the  complex 
entities  Te.g.,  CHX,  MCC,  and  MSTC)  to 
which  each  governor  is  a  member.  MCC 
and  MSTC  will  submit  such  a  report 
after  each  annual  shareholders  meeting 
and  after  any  change  in  the  composition 
of  the  complex's  board  for  the  next  five 
years. 

The  rule  changes  also  should  facilitate 
the  three  entities  ability  to  operate  as  a 


single  business  entity  and  thereby 
should  promote  efficiency  in  the 
management  of  the  complex.  As  a  result 
of  the  above  restructuring,  the  clearance 
and  settlement  and  depository  processes 
should  benefit  from  greater  coordination 
among  CHX,  MCC,  and  MSTC.  In 
addition  to  having  a  unified  t>oard  and 
nominating  committee,  cooperation  and 
coordination  will  be  advanced  by 
having,  among  other  things,  the 
president  and  CEO  of  CHX  serve  on  the 
MCC  and  MSTC  boards  as  the  chairman 
ex-officio  and  as  an  ex-officio  with  the 
right  to  vote. 

III.  Conclusion 

For  the  reasons  discussed  above,  the 
Comnjission  believes  that  the  proposal 
is  consistent  with  the  requirements  of 
the  Act,  particularly  with  Section  17A 
of  the  Act,  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
above-mentioned  proposed  rule  changes 
(File  Nos.  SR-MCC-94-07  and  SR- 
MSTC-94-09)  be,  and  hereby  are, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  94-21811  Filed  9-2-94;  8:45^1  ' 

BILLING  CODE  BOIO-OI-M 


[Release  No.  34-34607;  File  No.  SR-MSRB- 
94-13] 

Setf-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Notice  of  Filing  of  Proposed 
Rule  Change  Relating  to  Depository 
Eligibility  of  New  Issue  Municipal 
Securities 

August  26,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act '),^  notice  is  hereby  given  that  on 
August  17,  1994,  the  Mimicipal 
Securities  Rulemaking  Board  ("MSRB") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  MSRB. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


'15U.S.C  78q-l  (1988). 

•  15  U.S.C.  78q-l(b)(3)(C)  (1988). 


'Securities  Excbaiige  Act  Release  No.  20221 
(October  3.  1983).  48  FR  4518,  (File  No.  600-1) 
(order  granting  full  registration  as  clearing  agencies 
to  MCC  and  MSTC). 


•15  U.S.C  78s(b)(1988). 

''  17  CFR  200.30-3(a)(30)  (1993), 

•  15  U.S.C.  §78s(b)(l)  (1988). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
MSRB  Rule  G-34  on  CUSIP  Numbers 
and  Dissemination  of  Initial  Trade  Date 
.  Infonnation  concerning  depository 
eligibility  of  new  issue  municipal 
securities.  MSRB  requests  that  the 
Commission  delay  the  effectiveness  of 
the  proposed  rule  change  until  sixty  (60) 
days  after  Commission  approval  to 
allow  dealers  to  adjust  their 
underwriting  procedures  to  obtain 
compliance. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  below. 
MSRB  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  October  6. 1993,  the  Commission 
adopted  Rule  15c6-l  under  the  Act. 
which  establishes  three  business  days 
after  the  trade  date  ("T+3")  instead  of 
five  business  days  ("T-fS")  as  the 
standard  settlement  timeframe  for  most 
broker-dealer  transactions.^  The  rule 
becomes  effective  June  1, 1995. 
Although  municipal  securities  were  not 
included  within  Uie  scope  of  Rule  15c6- 
1 .  the  Commission  did  request  that 
MSRB  provide  a  plan  for  implementing 
T+3  settlement  in  the  municipal 
securities  market.^  In  response,  MSRB 
submitted  to  the  Commission  its  Report 
of  the  Municipal  Securities  Rulemaking 
Board  on  T+3  Settlement  for  the 
Municipal  Securities  Market  (March  17, 
1994)  (■•T+3  Report").  The  T+3  Report 
detailed  changes  in  operational 
practices  and  regulatory  actions  that 
would  be  necessary  in  a  T+3 
environment  for  municipal  securities. 

The  T+3  Report  discussed  the  need 
for  changes  concerning  the  use  of 
physical  seciuities  certificates  to  settle 
interdealer  and  institutional  customer 


transactions.  Because  these  transactions 
are  settled  on  a  delivery  vs.  payment  or 
receipt  vs.  payment  ("DVP/RVP")  basis, 
it  is  critical  that  the  delivery  of 
securities  be  made  in  a  timely  manner 
on  settlement  date.  The  physical 
delivery  of  securities  certificates, 
however,  is  a  relatively  time-consuming 
and  inefficient  practice  as  compared  to 
book-entry  delivery  through  a  securities 
depository.  A  shortened  settlement 
cycle  will  provide  dealers,  institutional 
customers,  and  their  clearing  agents 
with  considerably  less  time  to  deal  with 
the  processing  requirements  and 
inevitable  problems  that  arise  in 
connection  with  transportation, 
delivery,  and  acceptance  of  physical 
securities  certificates. 

In  1993.  MSRB  amended  MSRB  Rules 
G-12(0(ii)  and  G-15(d)(iii)  to  require 
essentially  all  interdealer  and 
institutional  customer  transactions  to  be 
settled  by  book-entry  when  the 
securities  involved  in  the  transactions 
are  listed  as  eligible  for  deposit  in  a 
depository.  While  these  rules  have 
assisted  the  municipal  securities 
industry  in  moving  toward  more 
universal  use  of  book-entry  settlement, 
the  rules  only  apply  to  transactions  in 
securities  that  are  depository -eligible. 

The  proposed  rule  change  will 
facilitate  book-entry  settlement  of 
transactions  in  municipal  securities  by 
requiring,  with  limited  exceptions, 
dealers  acquiring  new  issue  municipal 
securities  to  apply  for  depository 
eligibility.  This  reqtiirement  will  serve 
to  ensure  that  the  great  majority  of  new 
issue  municipal  securities  are  made 
depository  ehgible.  As  a  result,  the 
number  of  interdealer  and  institutional 
customer  transactions  that  must  be 
settled  by  book-entry  under  MSRB  Rules 
G-12(f)(ii)  and  G-15(d)(iii)  will  greatly 
increase.  This  will  facilitate  the 
conversion  to  T+3  settlement  and  will 
enhance  the  efficiency  of  clearance  and 
settlement  of  municipal  securities  by 
reducing  the  number  of  physical 
deliveries  of  interdealer  and 
institutional  customer  transactions  in 
favor  of  book-entry  settlement. 

Under  the  proposed  rule  change, 
brokers,  dealers.'and  municipal 
securities  dealers  will  be  required  to 
apply  for  depository  eligibility  within 
one  business  day  of  the  date  of  sale  of 
a  new  issue  municipal  security.*  The 
proposed  rule  change  will  exempt  (1) 
issues  not  meeting  the  eligibihty  criteria 
of  all  depositories  that  accept  municipal 
securities  for  deposit  and  (2)  issues 


maturing  in  sixty  days  or  less.  Thn 
proposed  rule  change  also  will  provide 
an  exemption  until  July  1, 1996.  for 
issues  under  $1  million  in  par  value! 
MSRB  has  adopted  the  rule  change 
pursuant  to  Section  15B(b)(2)(C)  of  the 
Act,  which  provides  that  MSRB  has  the 
authority  to  adopt  rules: 

To  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating,  clearing, 
settling,  processing  infonnation  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest.*** 

As  noted  above,  MSRB  believes  that 
the  proposed  rule  change  will  facilitate 
clearance  and  settlement  of  municipal 
securities  and,  therefore,  is  consistent 
with  the  provisions  of  the  Act. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

MSRB  does  not  believe  that  the  rule 
change  will  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  funherance  of  the 
purposes  of  the  Act  because  it  will 
apply  equally  to  all  brokers,  dealers,  and 
municipal  securities  dealers.        # 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

In  March  1994,  MSRB  requested 
comment  on  a  draft  amendment  to  Rule 
G-34  that  would  require  dealers  to 
apply  for  depository  eligibihty  of  all 
new  issue  mimicipal  securities.  The 
draft  amendment  included  exemptions 
for  issues  not  meeting  the  criteria  set  by 
depositories  for  eligibility  and  for  new 
issues  under  $1  million  in  par  value. 
MSRB  received  ten  comment  letters  in 
response  to  the  draft  amendments.'  The 
comments  were  generally  supportive; 
however,  some  commenters  suggested 
modifications  to  the  draft  amendments. 

The  Ten-day  Application  Period 

The  draft  amendment  would  have 
required  dealers  to  apply  to  a  depository 
at  least  ten  days  prior  to  the  closing  date  . 
of  a  new  issue  to  establish  depository 
eligibility.  This  provision  was  intended 
to  support  the  routine  practice 
recommended  by  depositories  even 
though  depositories  can  and  do  make 
new  issues  eligible  on  shorter  notice 


JMI 


^  Securities  Exchange  Act  Release  No.  33023 
(October  6.  1993),  58  FR  52891. 

'  Letter  from  Arthur  Levitt.  Chainnan.  SEC,  to 
David  Clapp,  Chairman.  MSRB  (October  7. 1993). 


'  For  competitively  §old  issues,  the  date  of  award 
from  the  issuer  is  considered  the  date  of  sale.  For 
negotiated  issues,  the  date  of  execution  of  the 
contract  to  purchase  the  securities  from  the  Issuer 
is  considered  the  dale  of  sale. 


»  Letters  from  A.G.  Edwards  &  Sons.  Inc.;  The 
Cashiers"  Association  of  Wall  Street.  Inc.;  Fleet 
Securities;  Goldman.  Sachs  ft  Co.;  The  New  York 
Clearing  House;  The  Public  Securities  Association; 
The  Regional  Municipal  Operations  Association; 
The  Securities  Industry  Association;  Summers  ft 
Company.  Inc.;  and  Dean  Witter  Reynolds.  Inc. 


when  it  is  necessary.  A  majority  of 
commenters,  however,  believe  that  the 
ten  day  apphcation  period  is 
inappropriate  for  an  MSRB  rule  in  light 
of  the  need  of  underwriters  occasionally 
to  settle  a  new  issue  with  an  issuer  on 
short  notice.  Three  commenters 
proposed  a  different  approach  that 
would  tie  the  application  requirement  to 
the  date  of  sale  rather  than  the  date  of 
closing.  These  commentCTS  suggested 
that  the  provision  be  changed  to  require 
the  application  to  be  made  within 
twenty-four  hours  of  the  award  of  the 
issue. 

MSRB  notes  that  this  suggestion  will 
avoid  potential  problems  that  might 
occiu-  in  the  occasional  cases  in  which 
there  is  less  than  ten  days  between  the 
date  of  award  of  a  competitively  sold 
issue  and  the  settlement  of  the  issue.  At 
the  same  time,  the  requirement  for 
underwriters  to  apply  to  a  depositor^'  on 
the  day  after  the  date  of  sale  gives 
depositories  the  maximum  amount  of 
time  available  to  establish  eligibility  and 
prepare  for  a  book-entry  distribution. 
Therefore,  MSRB  has  included  in  the 
proposed  rule  change  a  provision 
requiring  that  the  application  to  a 
depository  must  be  made  within  one 
business  day  of  the  date  of  sale  of  the 
issue.  The  proposed  rule  change  also 
includesa  requirement  that  if  the  full 
docxmientation  and  information 
required  to  establish  depositor^' 
eligibility  is  not  available  ft'om  the 
underwriter  at  the  time  the  initial 
apphcation  is  submitted  to  the 
depository,  the  underwriter  shall 
forward  such  documentation  to  the 
depository  as  soon  as  it  is  available. 

Exemption  Until  July  1, 1996,  for  Issues 
Under  $1  Million  in  Par  Value 

The  draft  amendment  included 
exemptive  language  for  issues  under  Si 
million  in  par  value.  This  exemption 
was  included  because  of  concerns  that 
had  been  expressed  by  some  dealers 
relating  to  their  desire  to  continue  to  use 
physical  S9ttlements  for  small  issues 
with  li.Ti'ed  distribution.  Eight 
commenters  urged  MSRB  to  include 
issues  under  $1  milUon  in  par  value 
within  the  rule  with  most  citing  the 
need  for  increased  settlement 
efficiencies  offered  by  book-entry  when 
T+3  becomes  effective.  Two 
commenters  suggested  a  temi>orary 
exemption  for  small  issues  and  noted 
that  ultimately  all  issues  should  be 
included  within  the  scope  of  the  rule 
but  that  some  imderwriters  of  small 
issues  may  need  time  to  adjust  their 
procedures  associated  with  clearance 
and  settlement  of  small  issues.  MSRB 
beheves  that  this  is  a  reasonable 
approach  and  has  adopted  a  provision 


in  the  proposed  rule  change  that  will 
exempt  issues  under  $1  million  in  par 
value  until  July  1,  1996. 

Four  commenters  suggested  that  a 
reduction  in  depository  application  fees 
would  reduce  the  need  for  an  exemption 
for  small  issues.  MSRB,  however,  has  no 
authority  to  change  the  fees  charged  by 
depositories. 

Exemption  for  Issues  Maturing  in  Sixty 
Days  or  Less 

Three  commenters  suggested  an 
exemption  for  issues  maturing  in  sixty 
days  or  less  and  noted  that  these  issues 
typically  do  not  trade  in  the  secondary 
market.  MSRB  is  not  aware  of  any 
substantial  trading  in  such  short-term 
securities  and  agrees  that  an  exemption 
for  issues  maturing  in  sixty  days  or  less 
would  be  appropriate.  The  exemption 
accordingly  has  been  included  uithin 
the  proposed  rule  change. 

Other  Suggested  Exemptions 

One  commenter  suggested  exempting 
leases,  notes,  and  bonds  sold  to 
hondepository  participants.  MSRB  is 
not  aware  of  any  reason  that  these  types 
of  securities  should  be  treated 
differently  than  other  municipal 
securities.  It  accordingly  has  not 
provided  exemptions  for  these  types  of 
issues  in  the  proposed  rule  change. 

Depository  Ehgibility  Criteria 

MSRB  understands  that  of  the  three 
depositories  accepting  municipal 
securities  for  deposit,  the  eligibility 
criteria  is  essentially  the  same  and  that 
nearly  all  municipal  securities  meet  the 
criteria  for  depository  eligibility.  If, 
however,  an  issue  could  not  be  made 
eligible  at  any  of  these  depositories,  the 
proposed  rule  change  will  not  require 
the  imderwriter  to  make  an 
application.®  One  commenter  urged  that 
depositories  reach  agreement  on 
uniform  minimum  guidehnes  to 
minimize  the  burden  on  underwriters 
and  inefficiencies  that  might  be  caused 
by  any  differing  eligibility  r  riteria 
among  the  depositories..  While  MSRB  ' 
agrees  with  this  goal,  MSRB  does  not 
have  regulatory  authority  over 
depositories.  MSRB  will  continue  to 
monitor  any  problems  created  by 
differing  eligibility  criteria  and  may 
suggest  remedial  actions  to  the 
Commission  in  the  futiu^e  if  differing 
eligibility  criteria  create  problems  under 
the  proposed  rule  change. 


*The  exception  in  the  proposed  rule  change  for 
new  issues  that  do  not  meet  a  depository's 
eligibility  criteria  is  necessary  because  the  terms  of 
a  new  issue  ultimately  are  controlled  by  the  issuer 
of  the  s<K-urities,  which  is  not  subject  to  MSRB 
rules. 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action  . 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  filing  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change   . 
should  be  disapproved. 

MSRB  requests  that  the  Commission 
delay  effectiveness  of  the  proposed  rule 
change  until  sixty  days  after 
Commission  approval  to  allow  dealers 
to  adjust  their  underwriting  procediires 
•to  obtain  compliance. 

rV.  Solicitation  of  Comments 

Interested  people  are  invited  to 
submit  \ATitten  data,  views,  and 
arguments  concerning  the  foregoing. 
People  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NVV., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nile 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vdth  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington,  DC.  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  MSRB's 
principal  offices.  All  submissions 
should  refer  to  File  No.  SR-MSRB-94- 
13  and  should  be  submitted  by 
September  27,  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-21812  Filed  9-2-94,  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaratton  of  Disaster  Loan  Area  »2728: 
Amendment  #4] 

Georgia;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  in  accordance  with 
notices  from  the  Federal  Emergency 
Management  Agency  dated  August  16 
and  August  23,  1994,  to  include 
Oglethorpe  County  in  the  State  of 
Georgia  as  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  resulting  from  Tropical  Storm 
Alberto  beginning  on  July  3,  1994  and 
continuing  through  July  25,  1994,  and  to 
extend  the  deadline  for  filing 
applications  for  physical  damages.  The 
deadline  is  hereby  extended  thirty  days 
to  October  4.  1994. 

In  addition,  application  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Clarke.  Elbert,  Greene,  Madison, 
Oconee,  Taliaferro,  and  Wikes  in  the 
State  of  Georgia  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury  is 
April  7,  1995. 

The  economic  injury  number  for 
Georgia  is  829300. 

(Catalog  of  FederaLDomestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  30.  1994. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 

Assistance. 

|FR  Doc.  94-21837  Filed  9-2-94;  B:45  ami 
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[Declaration  of  Economic  Injury  Disaster 
Loan  Area  «8320] 

Washington;  Declaration  of  Disaster 
Loan  Area 

Clallam,  Grays  Harbor,  and 
Snohomish  Counties  and  the  contiguous 
counties  of  Chelan,  Isleind,  Jefferson. 
King,  Kitsap.  Lewis,  Mason,  Pacific. 
Skagit,  and  Thurston  in  the  State  of 
Washington  constitute  an  economic 
injury  disaster  loan  area  due  to  the 
effects  of  the  warm  water  currents 
known  as  El  Nino  on  the  1994  salmon 
harvest.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
small^gricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  Injury 
assistance  until  the  close  of  business  on 
May  26.  1995  at  the  address  listed 
below:  U.S.  Small  Business 


Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd..  Suite  102.  Ft. 
Worth,  TX  76155.  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  small  businesses  and  small 
agricultural  cooperatives  is  4  percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  August  26.  1994. 

Erskine  B.  Bowles. 

Administrator. 

(FR  Doc.  94-21838  Filed  9-2-94;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  No.  2064} 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea. 
Working  Group  on  Fire  Protection; 
Notice  of  Meeting 

The  U.S.  Safety  of  Life  at  Sea  (SOLAS) 
Working  Group  on  Fire  Protection  will 
conduct  an  open  meeting  on  September 
28,  1994  at  10:00  A.M.  in  Room  4315  at 
U:S.  Coast  Guard  Headquarters,  2100 
Second  Street.  SW..  Washington.  DC 
20593.  The  purpose  of  the  meeting  will 
be  to  discuss  the  outcome  of  the  39th 
Session  of  the  International  Maritime 
Organization  (IMO)  Sutxrommittee  on 
Fire  Protection  (FP),  held  on  June  27, 
1994. 

The  meeting  will  focus  on  proposed 
amendments  to  SOLAS  for  the  fire 
safety  of  commercial  vessels.  Specific 
discussion  areas  include:  Smoke  and 
toxicity,  closing  mechanisms  of  fire 
doors,  revision  of  assembly  resolution 
A.373/Rev.  2,  heat  radiation  through 
windows  and  glass  partitions,  automatic 
sprinkler  systems  and  fixed  water 
spraying  systems,  high  speed  craft, 
criteria  for  maximum  fire  loads, 
guidelines  for  performance  and  testing 
criteria  and  surveys  of  foam 
concentrates,  phasing  out  of  halons, 
interpretations  and  amendments  to 
SOLAS  74.  role  of  the  human  element 
in  maritime  casualties,  smoke  control 
and  ventilation,  fire  safety  aspects  of 
composite  materials  used  on  board 
ships,  and  matters  relating  to  tanker 
safety. ' 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room.  For 
further  information  regarding  the 
meeting  of  the  SOLAS  Working  Group 
on  Fire  Protection  contact  Mr.  Jack 
Booth  at  (202)  267-2997. 

Dated:  August  25,  1994. 

Marie  Murray, 

Execative  Secretary,  Shipping'Coordinating 
Committee. 

|FR  Doc.  94-21801  Filed  9-2-94;  8:45  am] 
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[Public  Notice  2071] 

Director  General  of  the  Foreign  Service 
and  Diroctor  of  Personnel;  State 
Department  Performance  Review 
Board  Members  (At  Large  Board  and 
OIG  Board) 

In  accordance  with  section  4314(c)(4) 
of  the  Civil  Service  Reform  Act  of  1978 
(Pub.  L.  95-454).  the  Executive 
Resources  Board  of  the  Department  of 
State  has  appointed  the  following 
individuals  to  the  State  Department 
Performance  Review  Board  (At  large 
Board)  register. 

Eileen  K.  Binns.  Director  of  the  Office  of 

Administration,  Bureau  of 

Management.  United  States 

Information  Agency 
William  L.  Camp,  Associate  Director, 

Passport  Services,  Bureau  of  Consular 

Affairs,  Department  of  State 
Kathleen  J.  Charles,  Executive  Director. 

Bureau  of  Diplomatic  Security, 

Department  of  State 
Thomas  Fingar.  Deputy  Assistant 

Secretary,  Bureau  of  Intelligence  aind 

Research,  Department  of  State 
James  G.  Hergen,  Assistant  Legal 

Adviser,  Office  of  the  Legal  Adviser, 

Department  of  State 

The  Acting  Inspector  General  of  the 
Department  of  State  has  appointed  the 
following  individuals  to  the  State 
Department  Office  of  the  Inspector 
General  Performance  Review  Board 
register. 

Kenneth  Hunter,  Executive  Director.  Foreign 

Service  Institute,  Department  of  State 
Jane  Tebbutt.  Assistant  Inspector  General  for 

Management  and  Policy,  Department  of 

Health  and  Human.  Services 
Har\'ey  D.  Thorp,  Assistant  Inspector  General 

for  Audits.  Office  of  Personnel 

Management. 

Dated:  August  29.  1994. 
A.  Peter  Burleigh, 

Acting  Director  General  of  the  Foreign  Senice 
and  Director  of  Personnel. 

[FR  Doc.  94-21850  Filed  »-2-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Privacy  Act  of  1974  DOT/ALL  11 
Integrated  Personnel  and  Payroll 
System  (IPPS)  System  of  Records 

:    The  Department  of  Transportation 
(DOT)  herevtith  publishes  a  notice  of 
proposal  to  replace  the  DOT/FAA  806, 
Federal  Aviation  Administration  (FAA) 
Employee  Payable  System  and  DOT/ 
OST  034,  Personnel  Records  systems  of 
records  with  DOT/ ALL  11  Integrated 


Personnel  and  Payroll  System  (IPPS) 
system  of  records.  The  proposed  system 
does  not  duplicate  any  existing  agency 
or  government-wide  systems  of  records. 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed  IPPS 
svstem  of  records  to  the  Office  of 
Secretary,  M-39.  ATTN:  Mr.  Carl 
Creager.  400  Seventh  Street  SW., 
Washington.  DC  20590.  Comments  to  be 
considered  must  be  received  by  October 
5. 1994. 

If  no  comments  are  received,  the 
proposed  changes  will  become  effective 
40  days  from  the  date  of  issuance.  If 
comments  are  received,  the  comments 
will  be  considered  and.  where  adopted, 
the  document  vdll  be  republished  with 
the  changes. 

Issued  in  Washington,  DC,  August  25. 
1994. 

Paul  Weiss, 

Deputy  Assistant  Secretary  for 
Administration. 

Narrative  Statement  for  the  Department 
of  Transportation,  Office  of  the 
Secretary 

The  Office  of  the  Secretary  of 
Transportation  proposes  to  replace  two 
systems  of  records,  DOT/FAA  806. 
Federal  Aviation  Administration 
Employee  Payable  System  and  DOT/ 
OST  034,  Personnel  Records  with  EXDT/ 
ALL  1 1  Integrated  Personnel  and  Payroll 
System  (IPPSJ  system  of  records. 

The  purpose  of  this  Notice  is  to 
update  and  align  DOT's  pa>Toll  and 
personnel  systems  of  records  with  the 
IPPS  personnel  and  payroll  integrated 
database.  The  IPPS  database  is  a  product 
of  IPPS,  an  integrated  personnel  and 

-  payroll  management  information  system 
currently  under  development.  The  first 

-  phase  of  the  system  will  begin  in  August 
1994.  The  possibility  of  adverse  effects 
of  this  proposal  concerning  privacy 
interests  of  the  general  public  is 
minimal  as  the  new  system  combines 
the  information  currently  held  in  DOT/ 
FAA  806  and  DOT/OST  034  systems  of 
record.  A  description  of  the  steps  taken 
to  safeguard  these  records  is  given 
under  the  appropriate  heading  of  the 
Federal  Register  system  of  records.  The 
changes  include  amendments  to:  System 
number,  system  name,  security 
classification,  system  location, 
categories  of  individuals  covered  by  the 
system,  categories  of  records  in  the 
system,  authority  for  maintenance  of  the 
system,  routine  uses  of  records 
maintained  in  ihe  system  including 
categories  of  users  and  the  purposes  of 
such  uses,  disclosure  to  consumer 
reporting  agencies,  policies  and 
practices  for  storing,  retrieving, 
accessing  .-retaining,  and  disposing  of 


records  in  the  system,  retrievability. 
safeguards,  retention  and  disposal, 
systems  managers  and  address, 
notification  procedure,  record  access 
procedures,  contesting  record 
procedures,  record  source  categories. 
The  authority  for  maintenance  of  the 
system  is  5  U.S.C.  2957  and  5  U.S.C. 
2954.  The  purpose  of  this  report  is  to 
comply  with  the  Office  of  Management 
and  Budget  Circular.  A-130.  Appendix 
I.  dated  July  15.1994. 

DOT/ALL  11 

SYSTEM  NAME: 

Integrated  Personnel  and  Payroll 
System  (IPPS) 

SEcuRrnr  CLASsincAnoN: 

LTnclassified  Sensitive 

SYSTEM  LOCATION: 

Departmeot  of  Transportation  (DOT), 
Office  of  the  Secretary  (OST).  400  7th 
Street  SW.,  Washington,  DC  20590; 
working  copies  of  certain  of  these 
records  are  held  by  OST.  all  DOT 
Operating  Administrations,  Office  of  the 
Inspector  General  (OIG),  and  the 
National  Transportation  Safety  Board 
(NTSB).  (DOT  provides  persormel  and 
payroll  services  to  NTSB  on  a 
reimbursable  basis,  although  NTSB  is 
not  a  DOT  entity.  This  is  done  for 
economy  and  convenience  since  both 
organizations'  missions  are 
transportation  oriented  and  located  in 
the  same  geographic  areas.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM; 

Prospective,  present,  and  former 
employees  in  the  Office  of  the  Seeretar)- 
of  Transportation  (OST).  Bureau  of 
Transportation  Statistics  (BTS),  Federal 
Aviation  Administration  (FAA).  Federal 
Highway  Administration  (FHWA), 
Federal  Railroad  Administration  (FRA). 
Federal  Transit  Administration  (FTA), 
Maritime  Administration  (MARAD), 
National  Highway  Traffic  Safety 
Administration  (NHTSA),  Office  of  die 
Inspector  G*;r.eral  (OIG).  Research  and 
Special  Programs  Administration 
(RSPA).  St.  Lawrence  Seaway 
Development  Corporation  (SLSDC), 
National  Transportation  Safety  Board 
(NTSB).  and  civilian  employees  of  the 
United  States  Coast  Guard  (USCG). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  those  records 
required  to  insure  that  an  employee 
receives  his  or  her  pay  and  personnel 
benefits  as  required  by  law.  It  includes, 
as  appropriate:  Service  Record. 
Employee  Record.  Position 
Identification  Strip,  Claim  for  10-Point 
Veteran  Preference,  Request  for  Referral 


Eligibles.  Request  and  Justification  for 
Selective  Factors  and  Quality  Ranking 
Factors.  Certification  of  Insured 
Employee's  Retired  Status  (Federal 
Employees'  Group  Life  In^jurance 
(FEGLl)),  Notification  of  Personnel 
Action,  Notice  of  Short-Term 
EmplojTnent.  Request  for  Insurance 
(FEGLI),  Designation  of  Beneficiary 
(FEGLI).  Notice  of  Conversion  Privilege, 
Agency  Certification  of  Insurance  Status 
(FEGLI),  Request  for  Approval  of  Non- 
Com.petitive  Action,  Appointment 
Affidavits,  Declaration  of  Appointee, 
Agency  Request  to  Pass  Over  a 
Preference  Eligible  or  Object  to  an 
Eligible,  Official  Personnel  Folder, 
Official  Personnel  Folder  Tab  Insert, 
Incentive  Awards  Program  Annual 
Report,  Application  for  Leave,  Monthly 
Report  of  Federal  Civilian  Employment, 
Payroll  Report  of  Federal  Civilian 
Employment,  Semi-annual  Report  of 
Federal  Participation  in  EnroUee 
Programs,  Request  for  Official  Personnel 
Falder  (Separated  Employee),  Statement 
of  Prior  Federal  Civilian  and  Military 
Service,  Personal  Qualifications 
Statement,  Continuation  Sheet  for 
Standard  Form  171  "Personal 
Qualifications  Statement",  amendment 
to  Personal  Qualifications  Statement. 
Job  Qualifications  Statement,  Statement 
of  Physical  Ability  for  Light  Duty  Work, 
Request,  Authorization.  Agreement  and 
Certification  for  Training,  United  States 
(U.S.)  Government  Payroll  Savings 
Plan — Consolidated  Quarterly  Report, 
Financial  Disclosure  Report. 
Information  Sheet — Financial 
Disclosure  Report,  Payroll  for  Personal 
Services.  Pay  Receipt  for  Cash 
Payment — Not  Transferable,  Payroll 
Change  Slip,  Payroll  for  Personal 
Service — Payroll  Certification  and 
Summary — Memorandum,  Record  of 
Leave  Data,  Designation  of  Beneficiary- — 
Unpaid  Compensation  of  Deceased 
Civilian  Employee,  U.S.  Savings  Bond 
Issue  File  Action  Request,  Subscriber 
List  for  Issuance  of  United  States 
Savings  Bonds,  Request  for  Payroll 
Deductions  for  Labor  Orgemization 
Dues.  Revocation  of  Voluntary 
Authorization  for  Allotment  of 
Compensation  for  Payment  of  Labor 
Organization  dues,  Request  by 
Employee  for  Payment  of  Salaries  or 
Wages  by  Credit  to  Account  at  a 
Financial  Organization,  Designation  of 
Beneficiary — Unpaid  Compensation  of 
Deceased  Civilian  Employee,  U.S. 
Savings  Bond  Issue  File  Action  Request, 
Subscriber  List  for  Issuance  of  United 
States  Savings  Bonds,  Request  for 
Payroll  Deductions  for  Labor 
Organization  Dues,  Revocation  of 
Voluntary  Authorization  for  Allotment 
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of  Compensation  for  Payment  of  Labor 
Organization  Dues,  Request  by 
Employee  for  Payment  of  Salaries  or 
Wages  by  Credit  to  Account  at  a 
Financial  Organization,  Authorization 
for  Purchase  and  Request  for  Change: 
U.S.  Series  EE  Savings  Bond.  Request  by 
Employee  for  Allotment  of  Pay  for 
Credit  to  Savings  Accounts  with  a 
Financial  Organization,  Application  for 
Death  Benefits — Civil  Service 
Retirement  System,  Application  for 
Retirement — Civil  Service  Retirement 
System,  Superior  Officer's  Statement  in 
Cormection  with  Disability  Retirement, 
Physician's  Statement  for  Employee 
Disability  Retirement  Purposes. 
Transmittal  of  Medical  and  Related 
Documents  for  Employee  Disability 
Retirement,  Request  for  Medical 
Records  (To  Hospital  or  Institution)  in 
Connection  with  Disability  Retirement, 
Application  for  Refund  of  Retirement 
Deductions,  Application  to  Make 
Deposit  or  Redeposit,  Application  to 
Make  Voluntary  Contribution,  Request 
for  Recovery  of  Debt  Due  the  United 
States  (Civil  Service  Retirement 
System),  Register  of  Separations  and 
Transfers^-Civil  Service  Retirement 
System,  Register  of  Adjustments — Civil 
Service  Retirement  System,  Annual 
Summary  Retirement  Fund 
Transactions,  Designation  of 
Beneficiary — Civil  Service  Retirement 
System,  Health  Benefits  Registration 
Form — Federal  Employees  Health 
Benefits  Program,  Notice  of  Change  in 
Health  Benefits  Enrollment,  Transmittal 
and  Summary  Report  to  Carrier — 
Federal  Employees  Health  Benefits 
Program,  Report  of  Withholding  and 
Contributions  for  Health  Benefits,  Group 
Life  Insurance,  and  Civil  Ser\'ice 
Retirement,  Report  of  Withholdings  and 
Contributions,  Employee  Service 
Statement,  Election  of  Coverage  and 
Benefits,  Designation  of  Beneficiary, 
Position  Description,  Inquiry  for  United 
States  Government  Use  Only, 
Application  for  Retirement — Foreign 
Service  Retire  System,  Designation  of 
Beneficiary,  Application  for  Refund  of 
Retirement  Contributions  (Foreign 
Service  Retirement  System),  Election  to 
Receive  Extra  Service  Credit  Towards 
Retirement  (or  Revocation  Thereof), 
Application  for  Service  Credit, 
Employee  Suggestion  Form,  Meritorious 
Service  Increase  Certificate,  Foreign 
Service  Emergency  Locator  Information, 
Leave  Record,  Leave  Summary, 
Individual  Pay  Card,  Time  and 
Attendance  Report,  Time  and 
Attendance  Report  (For  Use  Abroad). 


JMI 


ROUTINE  USES  Of  RECORDS  MAIKTAINEO  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  are  maintained  for  control 
and  accountability  of:  Pay  and 
allowances;  permanent  and  temporary 
pay  changes;  pay  adjustments;  travel 
advances  and  allowances;  leave 
balances  for  employees;  earnings  and 
deductions  by  pay  periods,  and  pay  and 
earning  statements  for  employees; 
management  information  as  required  on 
an  ad  hoc  basis;  payroll  checks  and 
bond  history;  union  dues;  withholdings 
to  financial  institutions,  charitable 
organizations  and  professional 
associations;  summary  of  earnings  and 
deductions;  claims  for  reimbursement 
sent  to  the  General  Accounting  Office 
(GAO);  federal,  state,  and  local  taxes 
withholdings;  and  list  of  FICA 
employees  for  management  reporting. 
See  Prefatory  Statement  of  General 
Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C 
552a(b)(12) 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1982 
(31  U.S.C.  3701(a)(3)). 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINtNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Storage  is  on  magnetic  disks, 
magnetic  tape,  microforms,  and  paper 
forms  in  file  folders. 

RETRIEVABILITY: 

Retrieval  from  the  system  is  by  social 
security  number,  employee  number, 
organization  code,  or  home  address; 
these  can  be  accessed  only  by 
individuals  authorized  such  access. 

SAFEGUARDS: 

Computers  provide  privacy  and 
access  limitations  by  requiring  a  user 
name  and  password  match.  Access  to 
decentralized  segmentsare  similarly 
controlled.  Only  iho^^er^omiel  with  a 
need  to  have  access  to  the  system  are 
given  user  names  and  passwords.  Data 
are  manually  and/ or  electronically 
stored  in  locked  rooms  with  limited 
access. 

RETENTION  AND  DISPOSAL: 

The  rPPS  records  are  retained  and 
disposed  in  compliance  with  the 
General  Records  Schedules,  National 
Archives  and  Records  Administration, 
Washington.  DC  20408.  The  following 


schedules  apply:  General  Records 
Schedule  1,  Civilian  Personnel  Records, 
Pages  1  thru  22,  Items  1  through  39;  and 
General  Records  Schedule  2,  Payrolling 
and  Pay  Administration  Records,  Pages 
1  thru  6,  Items  1  thru  28. 

SYSTEM  IMANAGER(S)  AND  ADDRESS: 

For  personnel-related  issues,  contact 
Chief,  Strategic  Planning/Systems 
Division  (M-15)  and,  for  pajToIl-related 
issues,  contact  Cliief,  Financial 
Management  Staff  (B-35)  at  the 
following  address:  U.S.  Department  of 
Transportation,  Office  of  the  Secretary, 
400  Seventh  Street  SW.,  Washington, 
DC  20590. 

NOTIFtCATKJN  PROCEDURE: 

Individuals  wishing  to  know  if  their 
records  appear  in  this  system  of  records 
may  inquire  in  person  or  in  writing  to 
the  system  manager. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "System  Manager". 

CONTESTING  RECORD  PROCEDURES: 
Same  as  "System  Manager". 
Correspondence  contesting  records  must 
include  the  full  name  and  social 
security  number  of  the  individual 
concerned  and  documentation  justifying 
the  claims. 

RECORD  SOURCE  CATEGORIES: 

Data  are  collected  from  the  individual 
employees,  time  and  attendance  clerks, 
supervisors,  official  personnel  records, 
personal  financial  statements, 
correspondence  with  the  debtor,  records 
relating  to  hearings  on  the  debt,  and 
from  the  Departmental  Accounting  and 
Financial  Information  System  system  of 
records. 

[FR  Doc.  94-21890  Filed  9-2-94;  8:45  am) 
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Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Meeting  on  Airport 
Certification  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  airport 
certification  issues. 

DATES:  The  meeting  will  be  held  on 
September  30, 1994,  at  9:30  a.m. 
Arrange  for  oral  presentations  by 
September  20, 1994. 


ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters,  Conference  Room 
827.  8th  Floor.  800  Independence 
Avenue  SW..  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Carolina  E.  Forrester.  Federal 
Aviation  Administration.  Office  of 
Rulemaking  (ARM-206).  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  telephone  (202) 
267-9690;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  September  30.  1994.  at  the  FAA 
Headquarters  Building.  Conference 
Room  827.  800  Independence  Avenue 
SW..  Washington.  DC  20591. 
Thf  agenda  will  include: 

•  Committee  administration. 

•  Consideration  of  a  proposed  tasks: 
(1)  To  consider  NTSB  Recommendation 
Number  A  04  27.  that  would  require  all 
part  1 39  airports  to  perform  runway 
friction  tests  regularly,  and  (2)  to  issue 
an  NPRM  that  would  require  airports 
certificated  under  part  139  to  install 
Runway  Distance  Remaining  Signs  on 
certain  runways  serving  air  carrier 
aircraft. 

•  A  discussion  of  future  meeting 
dates,  locations,  activities,  and  plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 


available.  The  public  must  make 
arrangements  by  September  20,  1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  August  30. 
1994. 

Robert  E.  David. 

Assistant  Executive  Director  for  Airport 
Issues,  Aviation  Rulemaking  Advisory 
Committee. 

|FR  Doc.  94-21885  Filed  9-2-94;  8:45  am) 
BILLINO  CODE  491»-t3-M 


Maritime  Administration 

Inventory  of  U.S.-Flag  Launch  Barges 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Inventory  of  Coastwise  Trade 
Launch  Barges,  reported  as  of  August  4, 
1988. 

SUMMARY:  The  Maritime  Administration 
is  updating  its  inventory  of  U.S.-Flag 


launch  barges  having  a  capacity  of  less 
than  12,000  long  tons  that  are  qualified 
to  engage  in  the  coastwise  trade. 
Additions,  changes  and  comments  to 
the  list  are  requested. 

DATES:  Any  comments  on  this  inventor)' 
should  be  submitted  in  writing  to  the 
contact  person  by  October  6,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Ackerman,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR  852  Room  7301. 
400  Seventh  Street.  SW.  Washington. 
DC  20590.  Telephone  202-366-4374. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  1(b)(3)  of  Pub.  L.  No.  100- 
329.  enacted  June  7,  1988.  an  updated 
inventory  of  U.S.-Flag  launch  barges 
having  launch  capacity  of  less  than 
12.000  long  tons  that  were  qualified  to 
engage  in  the  coastwise  trade,  was 
reported  and  published  in  the  Federal 
Register  on  August  9,  1988.  (53  IR 
29980) 

It  is  now  desirable  to  update  and 
republish  that  list.  MARAD  invites 
comments,  additions  or  changes 
concerning  the  completeness,  timeliness 
and  accuracy  of  the  inventory  dated 
August  4.  1988.  incorporated 
hereinafter. 

By  Order  of  the  Maritime  Administrator. 

Dated:  August  30.  1994 
loel  C  Richard. 
Acting  Secretary.  Maritime  Administration. 


REPORTED  Coastwise-Qualified  Launch  Barges  With  Launch  Capacity  less  Than  12.000  Long  Tons 


Owner 

Built 

Length 
(Ft.) 

Beam 
(Ft.) 

X 

Reported 

Approx 
Launch 
Capac- 

A 

Volume 
(R.3) 

Esti- 
mated 
full 
load 
dis- 
place 
(L.T.) 

Ratio 

dis- 

placey 

laurtch 

cap 

Vessel  name 

GRT 

DWT 
L.T.) 

MWB-403 

MWB.  Inc 

1979 

400 

105 

25 

9,561 

17,954 

6.300 

1 ,050,000 

23.718 

38 

Ocean  Launcher 

Oftehore  Pipelir>es, 

Inc. 
Babcock  &  Witeox  ... 

1966 

380 

100 

25 

8,581 

12,260 

8.000 

950,000 

21.714 

3.7 

McDermott  Oceanic 

No.  91*. 
Intermac  404*  

1964 

402 

90 

22 

6.718 

6.600 

4.500 

795.960 

18.193 

4.0 

Babcock  &  Wikx)x  ... 

1976 

300 

90 

20 

3,309 

8,000 

4.200 

540.000 

12.343 

4.0 

McDeimott  Tide- 

Babcock  &  Wilcox  ... 

1980 

240 

72 

17 

2.180 

4,700 

2.200 

293.760 

6,715 

2.5 

lands  021*. 

Cordova 

Crowley  .„ 

1969 

400 

76 

20 

5.051 

8,090 

4,900 

531.615 

10.367 

2.1 

Juneau . 

— do  ..-.„... 

1970 

400 

76 

20 

5.051 

8,090 

4.900 

531.615 

10,367 

2.1 

Kenai  

._...do  

1968 

400 

76 

20 

5.051 

8,090 

4,900 

531.615 

10,367 

2.1 

Ketchikan 

.do  

1970 

400 

76 

20 

5,051 

8,090 

4,900 

531.615- 

10,367 

2.1 

Kodiak 

.do  

1965 

400 

76 

20 

5.051 

8,090 

4,900 

531,615 

10367 

2.1 

McKintey _... 

......do  ..- _„ ,.. 

1969 

400 

76 

20 

5,051 

8,090 

4,900 

531^15 

10.367 

2.1 

Nikiski  ^.. ... 

~-.do  .-  

1968 

400 

76 

20 

5.051 

8,090 

4,900 

531,615 

10.367 

2.1 

Palmer  

......do  .....; .  ... 

1968 

400 

76 

20 

5.051 

8,090 

4.900 

531,615 

10.367 

2.1 

Mak>lo  

......do  _... 

1968 

400 

76 

20 

5.051 

8.090 

4,900 

531.615 

10,367 

2.1 

Isia  Bonlta :.. 

.do ;.... 

1974 

400 

99 

20 

6.643 

11,290 

6,600 

705,810 

13,732 

2.1 

Isia  Del  Sol _. 

do  

do  u. 

1974 
1970 

400 
400 

99 
99 

20 
20 

6,643 
6,643 

11.290 
11.290 

6,600 
6,600 

705,810 
705,8'!0 

13.732 
13,732 

2.1 

St.  Thomas 

2.1 

Barge  400 

.do  

1970 

400 

99 

20 

6,643 

11,290 

6,600 

705,810 

13,732 

2.1 

Barge  406  ....„ 

— -xto  

1974 

400 

99 

20 

6.643 

11,290 

6.600 

705.810 

13,732 

2.1 

Barge  407 

..„..do  

1974 

400 

99 

20 

6,643 

11.290 

6.600 

705,810 

13,732 

2.1 

Bafge  408 — 

...  do 

1974 

400 

99 

20 

6,643 

11,290 

6,600 

705,810 

13.732 

2.1 
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Reported  Coastwise-Qualified  Launch  Barges  With  Launch  Capacity  Less  Than  12,000  Long  Tons— 

Continued 


Vessel  name 


Barge  409 

Barge  410 

Barge  411  

Barge  414 

Barge  415 

Barge  416 

Barge  417 

Barge  419 

Barge  420 

Lanai 

MoioKai  

Barge  450-2 

Barge  450-3 

Barge  450^ 

Barge  4f>fi-6 

Barge  450-7 

Barge  450-8 

Barge  450-9 

Barge  450-10 

Barge  450-11  

Barge  500-1  

Barge  500-2 

Barge  500-3 „.. 

Barge  500-4 


Owner 


-do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
-do 
..do 


Built 


1974 
1974 
1974 
1975 
1975 
1975 
1975 
1975 
1975 
1976 
1976 
1976 
1976 
1976 
1981 
1981 
1981 
1981 
1981 
1982 
1982 
1983 
1983 
1983 


Length 
(Ft) 


400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 


Beam 
(Ft.) 


99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 


Depth 
(Ft) 


20 
20 
20 
20 
20 
20 
20 
20 
20 
25 
25 
25 
25 
?5 
2S 
25 
25 
25 
25 
25 
20 
20 
20 
20 


Reported 


GRT- 
(T.3) 


6,643 
6,643 
6,643 
6,643 
6,643 
6.643 
6,643 
6,643 
6,643 
8,914 
8,914 
8,914 
8,914 
8.914 
8,914 
8,914 
8,914 
8,914 
8,914 
8,914 
7,171 
7.171 
7,171 
7,171 


DWT 
LT.) 


11,290 
11,290 
11,290 
11.290 
11,290 
11,290 
11,290 
1130 
11,290 
15,178 
15,178 
15,178 
15,178 
15.178 
15.178 
15,178 
15,178 
15,178 
15,178 
15,178 
11,824 
11,824 
11,824 
11,824 


Approx 
Launch 
Capac- 

(L^) 


6,600 
6.600 
6,600 
6.600 
6,600 
6,600 
6,600 
6.600 
6.600 
8,000 
8,000 
8.000 
8.000 
8,000 
8,000 
8,000 
8,000 
8,000 
8,000 
8,000 
8,500 
8,500 
8,500 
8,500 


Volume 
(Ft.3). 


705,810 
705,810 
705,810 
705,810 
705,810 
705,810 
705,810 
705,810 
705,810 
864.080 
864.080 
864,080 
864,080 
864,080 
864,080 
864.080 
864,080 
864.080 
864.080 
864.080 
753,270 
753,270 
753,270 
753,270 


Esti- 
mated 
full 
load 
dis- 
place 
(L.T.) 


13,732 
13.732 
13,732 
13,732 
13.732 
13,732 
13,732 
13,732 
13,732 
18,418 
18,418 
18,418 
18.418 
18,418 
18.418 
18,418 
18,418 
18.418 
18,418 
18,418- 
14,770 
14,770 
14,770 
14.770 


Ratio 
dis- 
place/ 
launch 
cap 


2.1 
2.1 
2.1 
2.1 
2.1 
2.1 
2.1 
2.1 
2.1 
2.3 
2.3 
2.3 
2.3 
2.3 
2.3 
2.3 
2.3 
2.3 
2.3 
2.3 
1.97 
1.97 
1.97 
1.97 


the  studies,  staff  and  consultant 
critiques  of  research  protocols,  and 
similar  documents,  and  the  medical 
records  of  patients  who  are  study 
subjects,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dated:  August  24. 1994. 

By  direction  of  the  Secretar)'. 
Heyward  Bannister. 
Committee  Management  Officer. 
[FR  Doc.  94-21856  Filed  9-2-94;  8:45  am) 
BILLING  CODE  832(M>1-M 


Veterans'  Advisory  Committee  on 
Education;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
Education,  authorized  by  38  U.S.C. 
3692.  will  be  held  on  September  23, 
1994,  fixDm  8:30  a.m.  to  4:30  p.m.  The 
meeting  will  take  place  at  the 
Department  of  Veterans  Affairs.  1800  G 
St.  NW,  Washington.  DC.  in  Room  601V. 
The  purpose  of  the  meeting  will  be  to 
discuss  Veterans  Affairs  education 
issues. 

The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
conference  room.  Due  to  the  limited 
seating  capacity,  it  will  be  necessary-  for 


those  wishing  to  attend  to  contact  Mrs. 
Celia  P.  Dollarhide.  Director.  Education 
Service,  (phone  202-273-7132)  prior  to 
Septemtier  19,  1994. 

Interested  persons  may  attend,  appear 
l)efore,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  10:00  a.m.  on 
September  23,  1994. 

Dated:  August  24. 1994. 

By  direction  of  the  Secretar)". 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  94-21857  Filed  9-2-94;  8:45  ami 
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•Coastwise  Qualified,  t)ut  presently  restricted  to  proprietary  use  under  Section  27A  of  the  Merchant  Marine  Act,  1 920  (46  App.  U.S.C.  Section 
883-1).  Kf" 


|FR  Doc.  94-21810  Filed  9-2-94;  8:45  am) 

BILLING  COOE  4810-81-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Geriatrics  and  Gerontology  Advisory 
Committee;  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6,  1972,  that  tlie 
Department  of  Veterans'  Affairs 
Geriatrics  and  Gerontology  Advisory 
Committee  has  been  renewed  for  a  2- 
year  period  beginning  August  3. 1994, 
through  August  3,  1996. 

Dated:  August  24,  1994. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
jFR  Doc.  94-21855  Filed  9-2-94;  8:45  am) 
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Cooperative  Studies  Evaluation  Sub- 
Committee  of  the  Advisory  Committee 
for  Cooperative  Studies,  and  Health 
Services  and  Rehabilitation  Research 
and  Development;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  imder  Public  Law  92-463 
(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5(c)  of  Public  Law 
94-409  that  a  meeting  of  the 
Cooperative  Studies  Evaluation  Sub- 
Committee  of  the  Advisory  Committee 
for  Cooperative  Studies,  and  Health 
Services  and  Rehabilitation  Research 
and  Development  will  be  held  at  the 
Royal  Sonesta  Hotel,  5  Cambridge 
Parlcway,  Cambridge,  Massachusetts,  on 
October  4-5, 1994.  The  session  on 
October  4  is  scheduled  to  begin  at  7:30 
a.m.  and  end  at  5:30  p.m.  and  on 
October  5  from  7:30  a.m.  to  1;00  p.m. 
The  meeting  will  be  for  the  purpose  of 
reviewing  five  new  clinical  trials,  one 
on  varicella  vaccine;  one  on  prevention 
of  osteoporotic  fractures,  one  on 
treatment  of  atrial  fibrillation;  one  on 
coronary  artery  revascularizations  one 
on  treatment  of  dysphagia  from  stroke 
and  the  progress  of  one  on-going  study 
on  extracapscular  cataract  extraction. 

The  Committee  advises  the  Director, 
Medical  Research  Service,  through  the 


Chief  of  the  Cooperative  Studies 
Program  on  the  relevance  and  feasibility 
of  the  studies,  the  adequacy  of  the 
protocols,  and  the  scientific  validity  and 
propriety  of  technical  details,  including 
protection  of  human  subjects. 

The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room  from  7:30  a.m.  to  8:00  a.m.  on  both 
days  to  discuss  the  general  status  of  the 
program.  To  assure  adequate 
accommodations,  those  who  plan  to 
attend  should  contact  Dr.  Ping  Huang, 
Coordinator,  Cooperative  Studies 
Evaluation  Sub-Committee  of  the 
Advisory  Committee  for  Cooperative 
Studies,  and  health  Services  and 
Rehabihtation  Research  and 
Development,  Department  of  Veterans 
Affairs,  Washington,  DC,  (202-535- 
7154).  prior  to  September  20,  1994. 

The  meeting  will  be  closed  from  8 
a.m.  to  5:30  p.m.  on  October  4,  1994, 
and  from  8  a.m.  to  1:00  p.m.  on  October 
5, 1994,  for  consideration  of  specific 
proposals  in  accordjmce  with  provisions 
set  forth  in  section  10(d)  of  Public  Law 
92—463,  as  amended  by  section  5(c)  of 
Public  Law  94-409,  and  5  U.S.C. 
552b(c)(6).  Ehiring  this  portion  of  the 
meeting,  discussions  and 
recommendations  will  deal  with 
qualifications  of  persormel  conducting 
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UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  August  29, 1994.  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
close  to  public  observation  its  meeting 
scheduled  for  October  3, 1994,  in 
Seattle,  Washington.  The  members  will 
consider  requests  for  1)  expense  funding 
for  credit/debit  cards,  and  2)  capital 
funding  for  MultiUne  Optical  Character 
Readers  (MLOCRs). 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado.  Daniels,  del  Junco, 


Dyhrkopp,  Mackie,  Pace,  Setrakian  and 
Winters;  Postmaster  General  Rimy  on, 
Deputy  Postmaster  General  Coughlin, 
Secretary  to  the  Board  Harris,  and 
General  Coimsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  552b(c)(4)  and  (9)(B)  of  Title 
5,  United  States  Code,  and  section  7.3 
(d)  and  (i)  of  Title  39,  Code  of  Federal 
Regulations,  this  portion  of  the  meeting 
is  exempt  from  the  open  meeting 
requirement  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C  552b(b))  because 
it  is  likely  to  disclose  under  item  1) 
information  that  is  proprietary  or 
confidential  to  national  credit  card 
vendors;  and  under  item  2)  information, 
the  premature  disclosure  of  which 
would  significantly  frustrate  proposed 
procurement  actions. 

The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 


Board's  discussion  of  the  matter  be  open 
to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39.  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(c){4)  and  (9)(B)  of  Title  5,  United 
States  Code;  and  section  7.3  fd)  and  (i) 
of  Title  39,  Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-^800. 
David  F.  Harris. 
Secretary. 

[PR  Doc.  94-22040  Filed  ^1-94;  3:45  pml 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Proposed  Federal  Radiological 
Emergency  Response  Plan  (FRERP) 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  and  request  for- 
comments. 

summary:  The  Federal  Emergency 
Management  Agency  gives  notice  and 
invites  comments  on  a  proposed 
revision  to  the  Federal  Radiological 
Emergency  Response  Plan  (FRERP)  to 
update  and  supersede  the  original 
FRERP.  The  FRERP  establishes  an 
organized,  integrated  capability  for 
participating  Federal  agencies  to 
respond  to  a  wide  range  of  peacetime 
radiological  emergencies.  The  FRERP 
provides  a  concept  of  operations, 
outlines  Federal  policies  and  planning 
considerations,  and  specifies  authorities 
and  responsibilities  of  each  Federal 
agency  that  has  a  significant  role  in  such 
emergencies. 

DATES:  Comments  on  the  proposed 
revision  should  be  received  by  October 
15, 1994. 

ADDRESSES:  FEMA  invites  your 
comments  on  the  FRERP.  Please  send 
your  comments  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (facsimile)  (202)  646-4536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  G.  Mcintosh,  Interagency 
Planning  and  Liaison  Division, 
Response  and  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3602. 
SUPPLEMENTARY  INFORMATION:  Section 
304  of  Public  Law  96-295,  requires  that 
the  President  prepare  and  publish  a 
plan  to  provide  for  expeditious, 
efficient,  and  coordinated  Federal 
response  to  accidents  at  nuclear  power 
facihties.  Executive  Order  (E.O.)  12241 
(September  29. 1980)  delegated  this 
responsibility  to  the  Director,  FEMA. 
FEMA  published  the  first  FRERP  on 
November  8, 1985,  50  FR  46542. 

This  proposed  revision  to  the  FRERP 
is  essential  to  update  the  original  plan, 
and  to  take  into  account  new  laws, 
regulations,  and  changed  operating 
conditions.  Seventeen  Federal 
departments  and  agencies  on  the 
Subcommittee  on  Federal  Response  of 
the  Federal  Radiological  Preparedness 
Coordinating  Committee  prepared  this 
proposed  revision.  Each  of  the  17 
departments  and  agencies  has  roles  and 
responsibilities  involving  response  to 


peacetime  radiological  emergencies.  The 
concept  of  operations  described  in  the 
FRERP  is  based  on  specific  authorities 
for  responding  to  radiological 
emergencies. 

Federal  agencies  respond  to 
radiological  emergencies  using  the 
FRERP,  each  agency  in  accordance  with 
its  existing  statutory  authorities  and 
funding  resources.  The  Lead  Federal 
Agency  has  responsibility  for 
coordination  of  the  overall  Federal 
response  to  the  emergency.  FEMA  is 
responsible  for  coordinating  non- 
radiological  support  using  the  struct\ire 
of  the  Federal  Response  Plan.  The  . 
relationship  between  the  two  plans, 
which  is  discussed  in  the  proposed 
FRERP,  will  be  further  described  in  an 
Annex  to  the  Federal  Response  Plan. 

Dated:  August  26, 1994. 

Richard  W.  Kriinm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

The  Federal  Radiological  Emergency 
Response  Plan 

Part  I 

August  1994. 

Tabic  of  Contents 

I.  Introduction  and  Background 

A.  Introduction 

B.  Participating  Federal  Agencies 
C  Scofte 

D.  Plan  Considerations 

1.  Public  and  Private  Sector  Response 

2.  Coordination  by  Federal  Agencies 

3.  Federal  Agency  Authorities 

4.  Federal  Agency  Resource  Commitments 

5.  Requests  for  Federal  Assistance 

6.  Reimbursement 

E.  Training  and  Exercises 

F.  Relationship  to  the  Federal  Response 
Plan  (FRP) 

1.  Without  a  Stafford  Act  Declaration 

2.  With  a  Stafford  Act  Declaration 

G.  Authorities 

II.  Concept  of  Operations 

A.  Introduction 

B.  Determination  of  Lead  Federal  Agency 
(LFA) 

1.  Nuclear  Facility 

2.  Transportation  of  Radioactive  Materials 

3.  Domestic  Satellites  Containing 
Radioactive  Materials 

4.  Impact  from  Foreign  or  Unknown  So\irce 

5.  Other  Types  of  Emergencies 

C.  Radiological  Sabotage  and  Terrorism 

D.  Response  Functions  and 
Responsibilities 

1.  Onscene  Coordination 

2.  Onsite  Management 

3.  Radiological  Monitoring  and  Assessment 

4.  Protective  Action  Recommendations 

5.  Other  Federal  Resource  Support 

6.  Public  Information  Coordination 

7.  Congressional  and  White  House 
Coordination 

8.  International  Coordination 

9.  Response  Function  Overview 

E.  Stages  of  the  Federal  Response 


1.  Notification 

2.  Activation  and  Deployment 

3.  Response  Operations 

4.  Response  Deactivation 

5.  Recovery 
Appendix  A:  Acronyms 
Appendix  B:  Definitions 
Appendix  C:  Federal  Agency  Response 

Missions,  Capabilities  and  Resources, 
References,  and  Authorities 

L  Introduction  and  Background 

A.  Introduction 

The  objective  of  the  Federal 
Radiological  Emergency  Response  Plan 
(FRERP)  is  to  establish  an  organized  and 
integrated  capability  for  timely, 
coordinated  response  by  Federal 
agencies  to  peacetime  radiological 
emergencies. 

The  FRERP: 

(1)  Provides  the  Federal  Government's 
concept  of  operations  based  on  specific 
authorities  for  responding  to 
radiological  emergencies; 

(2)  Outlines  Federal  policies  and 
planning  considerations  on  which  the 
concept  of  operations  of  this  Plan  and 
Federal  agency  specific  response  plans 
are  based:  and 

(3)  Specifies  authorities  and 
responsibilities  of  each  Federal  agency 
that  may  have  a  significant  role  in  such 
emergencies. 

There  are  two  Sections  in  this  Plan. 
Section  I  contains  background, 
considerations,  and  scope.  Section  II 
describes  the  concept  of  operations  for 
response. 

B.  Participating  Federal  Agencies 

Each  participating  agency  has 
responsibilities  and/or  capabilities  that 
pertain  to  various  types  of  radiological 
emergencies.  The  following  Federal 
agencies  participate  in  the  FRERP: 

(1)  Department  of  Agriculture 
(USDA), 

(2)  Department  of  Commerce  (DOC), 

(3)  Department  of  Defense  (DOD), 

(4)  Department  of  Energy  (DOE), 

(5)  Department  of  Health  and  Human 
Services  (HHS), 

(6)  Department  of  Housing  and  Urban 
Development  (HUD), 

(7)  Department  of  the  Interior  (DOl). 

(8)  Department  of  Justice  (DOJ), 

(9)  Department  of  State  (DOS). 

(10)  Department  of  Transportation 
(DOT). 

(11)  Department  of  Veterans  Affairs 
(VA), 

(12)  Environmental  Protection  Agency 
(EPA), 

(13)  Federal  Emergency  Management 
Agency  (FEMA), 

(14)  General  Services  Administration 
(GSA), 

(15)  National  Aeronautics  and  Space 
Administration  (NASA), 
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(16)  National  Communications 
System  (NCS),  and 

(17)  Nuclear  Regulatory  Commissina 
(NRC). 

C.  Scope 

The  FRERP  covers  any  peacetime 
radiological  emergency  that  has  actual, 
potential,  or  perceived  radiological 
consequences  within  the  United  States, 
its  Territories,  possessions,  or  territorial 
waters  and  that  could  require  a  response 
by  several  Federal  agencies.  The  level  of 
the  Federal  response  to  a  specific 
emergency  will  be  based  on  the  type  - 
and/or  amount  of  radioactive  material 
involved,  the  location  of  the  emergency, 
the  impact  on  or  the  potential  for  impact 
on  the  public  and  environment,  and  the 
size  of  the  affected  area.  Emergencies 
occurring  at  fixed  nuclear  facilities  or 
during  the  transportation  of  radioactive 
materials,  including  nuclear  weapons, 
fall  within  the  scope  of  the  Plan 
regardless  of  whether  the  facility  or 
radioactive  materials  are  publicly  or 
privately  owned.  Federally  regulated, 
regulated  by  an  Agreement  State,  or  not 
regulated  at  all.  (Under  the  Atomic 
Energy  Act  of  1954  [Subsection  274.b.l, 
the  NRC  has  relinquished  to  certain 
States  its  regulatory  authority  for 
licensing  the  use  of  source,  byproduct, 
and  small  quantities  of  special  nuclear 
material.) 

D.  Plan  Considerations 

1.  Public  and  Private  Sector  Response 

For  an  emergency  at  a  fixed  nuclear 
facility  or  a  facility  not  under  the 
control  of  a  Federal  agency.  State  and 
local  governments  have  primary 
responsibility  for  determining  and 
implementing  measures  to  protect  life, 
property,  and  the  environment  in  areas 
outside  the  facility  boundaries.  The 
owner  or  operator  of  a  nuclear  facility 
has  primary  responsibility  for  actions 
within  the  boundaries  of  that  facility, 
for  providing  notification  and  advice  to 
offsite  officials,  and  for  minimizing  the 
radiological  hazard  to  the  public. 

For  emergencies  involving  an  area 
under  Federal  control,  the  responsibility 
for  onsite  actions  belongs  to  a  Federal 
agency,  while  offsite  actions  are  the 
responsibility  of  the  State  or  local 
government. 

For  all  other  emergencies,  the  State  or 
local  government  has  the  responsibility 
for  taking  emergency  actions  both  onsite 
and  offsite,  with  support  provided, 
upon  request,  by  Federal  agencies  as 
designated  in  Section  11  of  this  plan. 

2.  Coordination  by  Federal  Agencies 

This  Plan  describes  how  the  Federal 
response  to  a  radiological  emergency 


will  be  organized.  It  includes  guidelines 
for  notification  of  Federal  agencies  and 
States,  coordination  and  leadership  of 
Federal  response  activities  onscene,  and 
coordination  of  Federal  public 
information  activities  and  Congressional 
relations  by  Federal  agencies.  The  Plan 
suggests  ways  in  which  the  State,  local, 
and  Federal  agencies  can  mOst 
effectively  integrate  their  actions.  The 
degree  to  which  the  Federal  response  is 
merged  or  to  which  activities  are 
adjusted  will  be  based  upon  the 
requirements  and  priorities  set  by  the 
State. 

Appropriate  independent  emergency 
actions  may  be  taken  by  the 
participating  Federal  agencies  within 
the  limits  of  their  own  statutory 
authority  to  protect  the  public, 
minimize  immediate  hazards,  and 
gather  information  about  the  emergency 
that  might  be  lost  by  delay. 

3.  Federal  Agency  Authorities 

Some  Federal  agencies  have  authority 
to  respond  to  certain  situations  affecting 
public  health  and  safety  with  or  without 
a  State  request.  Appendix  C  of  this  Plan 
cites  relevant  legislative  and  executive 
authorities.  This  Plan  does  not  create 
any  new  authorities  nor  change  any 
existing  ones. 

A  response  to  radiological 
emergencies  on  or  affecting  Federal 
lands  not  occupied  by  a  government 
agency  should  be  coordinated  with  the 
agency  responsible  for  managing  that 
land  to  ensure  that  response  activities 
are  consistent  with  Federal  statutes 
governing  the  use  and  occupancy  of 
these  lands.  This  coordination  is 
necessary  in  the  case  of  Indian  tribal 
lands  because  Federally  recognized 
Indian  tribes  have  a  special  relationship, 
with  the  U.S.  Government,  and  the  State 
and  local  governments  may  have  limited 
or  no  authority  on  their  reservations. 

In  the  event  of  an  offsite  radiological 
accident  involving  a  nuclear  weapon, 
special  nuclear  material,  and/or 
classified  components,  the  owner  (either 
DOD,  DOE.  or  NASA)  will  declare  a 
National  Defense  Area  (NDA)  or 
National  Security  Area  (NSA), 
respectively,  and  this  area  will  become 
"onsite"  for  the  purposes  of  this  plan. 
NDAs  and  NSAs  are  established  to 
safeguard  classified  information  andi'or 
restricted  data  or  equipment  and 
material.  Establishinent  of  these  areas 
places  non-Federal  lands  under  Federal 
control  and  results  only  from  an 
emergency  event.  It  is  possible  that 
radioactive  contamination  would  extend 
beyond  the  boundaries  of  these  areas. 

In  accordance  with  appropriate 
national  security  classification 
directives,  information  may  be  classified 


concerning  nuclear  weapons,  special 
nuclear  materials  at  reactors,  and  certain 
fuel  cycle  facilities  producing  military 
fuel. 

4.  Federal  Agency  Resource 
Commitments 

Agencies  committing  resources  under 
this  Plan  do  so  with  the  imderstanding 
that  the  duration  of  the  commitment 
will  depend  on  the  nature  and  extent  of 
the  emergency  and  the  State  and  local 
resources  available.  Should  another 
emergency  occur  that  is  more  serious  or 
of  higher  priority  (such  as  one  that  may 
jeopardize  national  security).  Federal 
agencies  will  reassess  resources 
committed  under  this  Plan. 

5.  Requests  for  Federal  Assistance 

State  and  local  government  requests 
for  assistance,  as  well  as  those  from 
owners  and  operators  of  radiological 
facilities  or  activities,  may  be  made 
directly  to  the  Federal  agencies  listed  in 
Table  U-1,  FEMA,  or  to  other  Federal 
agencies  with  whom  they  have 
preexisting  arrangements  or 
relationships. 

6.  Reimbursement 

The  cost  of  each  Federal  agency's 
participation  in  support  of  the  FRERP  is 
the  responsibility  of  that  agency,  unless 
other  agreements  or  reimbursement 
mechanisms  exist.  GSA  will  be 
reimbursed  for  supplies  and  ser\ices 
provided  under  this  Plan  in  accordance 
with  prior  interagency  agreements. 

E.  Training  and  Exercises 

Federal  agencies,  in  conjunction  with 
State  and  local  governments,  will 
periodically  exercise  the  FRERP.  Each 
agency  will  coordinate  its  exercises  with 
the  Federal  Radiological  Preparedness 
Coordinating  Committee's  (FRPCC's) 
Subcommittee  on  Federal  Response  to 
avoid  duplication  and  to  invite 
participation  by  other  Federal  agencies. 

Federal  agencies  will  assist  omer 
Federal  agencies  and  State  and  local 
governments  with  planning  and  training 
activities  designed  to  improve  response 
capabilities.  Each  agency  should 
coordinate  its  training  programs  with 
the  FRPCC's  Subcommittee  on  Training 
to  avoid  duplication  and  to  make  its 
training  available  to  other  agencies. 

F.  Relationship  to  the  Federal  Response 
Plan  (FRP) 

1.  Without  a  Stafford  Act  Declaration 

Federal  agencies  will  respond  to 
radiological  emergencies  using  the 
FRERP,  each  agency  in  accordance  with 
existing  statutory  and  funding 
resources.  The  LFA  has  responsibility 
for  coordination  of  the  overall  Federal 
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response  to  the  emergency.  FEMA  is 
responsible  for  coordinating  non- 
radiological  support  using  the  structure 
of  the  Federal  Response  Plan  (FRP). 

2.  With  a  Stafford  Act  Declaration 

When  a  Stafford  Act  Declaration  has 
activated  the  FRP  and  an  associated 
radiological  emergency  exists,  the 
functions  and  responsibilities  of  the 
FRERP  remain  the  same.  The  LFA 
coordinates  the  management  of  the 
radiological  response  with  the  Federal 
Coordinating  Officer  (FCO).  Although 
the  direction  of  the  radiological 
response  remains  with  the  LFA,  the 
FCO  has  the  overall  responsibility  for 
coordination  of  Federal  response  in 
support  of  State  and  local  governments 
under  the  FRP. 

G.  Authorities 

The  following  authorities  are  the  basis 
for  the  development  of  this  Plan: 

(1)  Nuclear  Regulatory  Commission 
Appropriation  Authorization,  Public 
Law  96-295,  June  30, 1980,  sec.  304. 
This  authorization  requires  the 
President  to  prepare  and  publish  a 
"National  Contingency  Plan" 
(subsequently  renamed  the  FRERP)  to 
provide  for  expeditious,  efficient,  and 
coordinated  action  by  appropriate 
Federal  agencies  to  protect  the  public 
health  and  safety  in  case  of  accidents  at 
commercial  nuclear  power  plants. 

(2)  Executive  Order  (E.O.)  12241, 
National  Contingency  Plan,  September 
29, 1980.  This  E.O.  delegates  to  the 
Director  of  FEMA  the  responsibihty  for 
pubhshing  the  National  Contingency 
Plan  (i.e..  the  FRERP)  for  accidents  at 
nuclear  power  facilities  and  requires 
that  it  be  pubhshed  from  time  to  time 
in  the  Federal  Register. 

Autbonties  for  the  activities  of 
individual  Federal  agencies  appear  in 
Appendix  C. 

n.  Concept  of  Operations 

A.  Introduction 

The  concept  of  operations  for  a 
response  provides  for  the  designation  of 
one  agency  as  the  Lead  Federal  Agency 
(LFA)  and  for  the  establishment  of 
onscene,  interagency  response  centers. 
The  FRERP  describes  both  the 
responsibilities  of  the  LFA  and  other 
Federal  agencies  that  may  be  involved 
and  the  functions  of  each  of  the  onscene 
centers. 

The  concept  of  operations  recognizes 
the  preeminent  role  of  State  and  local 
governments  for  determining  and 
implementing  any  measiues  to  protect 
life,  property,  and  the  environment  in 


areas  not  under  the  control  of  a  Federal 
agency. 

B.  Determination  of  Lead  Federal 
Agency  (LFA) 

The  agency  which  is  responsible  for 
ieading  and  coordinating  all  aspects  of 
the  Federal  response  is  referred  to  as  the 
LFA  and  is  determined  by  the  type  of 
emergency.  In  situations  where  a 
Federal  agency  owns,  authorizes, 
regulates,  or  is  otherwise  deemed 
responsible  for  the  faciUty  or 
radiological  activity  causing  the 
emergency  and  has  authority  to  conduct 
and  manage  Federal  actions  onsite,  that 
agency  normally  will  be  the  LFA. 

The  following  identifies  the  LFA  for 
each  specified  type  of  radiological 
emergency. 

1.  Nuclear  Facility 

a.  Licensed  by  Nuclear  Regulatory 
Commission  (NRC)  or  an  Agreement 
State.  The  NRC  is  the  LFA  for  an 
emergency  that  occurs  at  a  fixed  facility 
or  regarding  an  activity  licensed  by  the 
NRC  or  an  Agreement  State.  These 
include,  but  are  not  limited  to, 
commercial  nuclear  power  reactors,  fuel 
cycle  facilities,  gaseous  diffusion 
facilities,  and  radiopharmaceutical 
manufacturers. 

b.  Owned  or  Operated  by  DOD  or 
DOE.  The  LFA  is  either  DOD  or  DOE. 
depending  on  which  agency  owns  or 
authorizes  operation  of  the  facility. 
These  emergencies  may  involve  reactor 
operations,  nuclear  material  and 
weapons  production,  radioactive 
material  from  nuclear  weapons,  or  other 
radiological  activities. 

c.  Not  Licensed,  Owned,  or  Operated 
by  a  Federal  Agency  or  an  Agreement 
State.  The  EPA  is  the  LFA  for  an 
emergency  that  occurs  at  a  facility  not 
licensed,  owned,  or  operated  by  a 
Federal  agency  or  an  Agreement  State. 
These  include  facilities  that  possess, 
handle,  store,  or  process  radium  or 
accelerator-produced  radioactive 
materials. 

2.  Transportation  of  Radioactive 

Materials 

a.  Shipment  of  Materials  Licensed  by 
NEC  or  an  Agreement  State.  The  NRC  is 
the  LFA  for  an  emergency  that  involves 
radiological  material  licensed  by  the 
NRC  or  an  Agreement  State. 

b.  Materials  Shipped  by  or  for  DOD  or 
DOE.  The  LFA  is  either  DOD  or  DOE 
depending  on  which  of  these  agencies 
has  custody  of  the  material  at  the  time 
of  the  accident. 

c.  Shipment  of  Materials  Not  Licensed 
or  Owned  by  a  Federal  Agency  or  an 


Agreement  State.  The  EPA  is  the  LFA 
for  an  emergency  that  involves 
radiological  material  not  licensed  or 
owned  by  a  Federal  agency  or  an 
Agreement  State. 

3.  Domestic  Satellites  Containing 
Radioactive  Materials 

NASA  is  the  LFA  for  NASA  spacecraft 
missions.  DOD  is  the  LFA  for  DOD 
spacecraft  missions.  DOE  and  EPA 
provide  technical  assistance  to  DOD  and 
NASA. 

4.  Impact  From  Foreign  or  Unknown 
Source 

The  EPA  is  the  LFA  for  an  emergency 
that  involves  radioactive  material  from 
a  foreign  or  unknovtm  source  that  has 
actual,  potential,  or  perceived 
radiological  consequences  in  the  United 
States,  its  Territories,  possessions,  or 
territorial  waters.  The  foreign  or 
unknown  source  may  be  a  reactor  (e.g., 
Chernobyl),  a  spacecraft  containing 
radioactive  material,  radioactive  fallout 
from  atmospheric  testing  of  nuclear 
devices,  imported  radioactively 
contaminated  material,  or  a  shipment  of 
foreign-owned  radioactive  material. 
Unknown  sources  of  radioactive 
material  refers  to  that  material  whose 
origin  and/or  radiological  nature  is  not 
yet  established.  These  types  of  sources 
include  contaminated  scrap  metal  or 
abandoned  radioactive  material.  DOD, 
DOE,  NASA,  and  NRC  provide  technical 
assistance  to  EPA. 

In  the  event  of  an  emergency 
involving  a  joint  U.S.  Government  and 
foreign  government  spacecraft  venture 
containing  radioactive  sources  and/or 
classified  components,  the  LFA  will  be 
DOD  or  NASA,  as  appropriate.  A  joint 
U.S./foreign  ventiu^  is  defined  as  an 
activity  in  which  the  U.S.  Government 
has  an  ongoing  interest  in  the  successful 
completion  of  the  mission  and  is 
intimately  involved  in  mission 
operations.  A  joint  venture  is  not 
created  by  simply  selling  or  supplying 
material  to  a  foreign  country  for  use  in 
their  spacecraft.  CJOE  and  EPA  will 
provide  technical  support  and 
assistance  to  the  LFA. 

5.  Other  Types  of  Emergencies 

In  the  event  of  an  unforeseen  type  of 
emergency  not  specifically  described  in 
this  Plan  or  a  situation  where  conditions 
exist  involving  overlapping 
responsibility  that  could  cause 
confusion  regarding  LFA  role  and 
responsibilities.  DOD,  DOE.  EPA, 
NASA,  and  NRC  will  confer  upon 
receipt  of  notification  of  the  emergency 
to  determine  which  agency  is  the  LFA. 


Table  ll-l  .—Identification  of  Lead  Federal  Agency  for  Radiological  Emergencies 


Type  of  emergency 


1 .  Nuclear  Facility: 

a.  Licensed  by  NRC  or  an  Agreement  State ^..„ 

b.  Owned  or  Operated  t>y  DOD  or  DOE „. ! I..!!!"".""™.™"™"!»!I! 

c.  Not  Licensed,  Owned,  or  Operated  by  a  Federal  Agency  or  an  Agreement  Sta\e"Z" '......... 

2.  Transportation  of  Radioactive  Materials: 

a.  Shipment  of  Matenals  Licensed  by  fJRC  or  an  Agreement  State  ■ 

b.  Materials  Shipped  by  or  for  DOD  or  DOE _ .""'''"""". 

c.  Shipment  of  Matenals  Not  Licensed  or  Owned  by  a  Federal  Agency  or  an  Agreement  State 

3.  Domestic  SateOites  Containing  Radioactive  Materials  

4.  Impact  from  Foreign  or  Unknown  Source _ ™ '!..."""!"!1'^!!!!".."!! 

5.  Ottier  Types  of  Emergencies  ...~ „ „ !!!!.!!!!!!"! 


Lead  federal  agency 


NRC. 

DOD  or  DOE. 

EPA. 

NRC. 

DOD  or  DOE. 

EPA. 

NASA  or  DOD. 

EPA.  DOD,  Of  NASA. 

LFAs  confer. 
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C.  Radiological  Sabotage  and  Terrorism 

Sabotage  and  terrorism  are  not  treated 
as  separate  types  of  emei^encies;  rather, 
they  are  considered  a  complicating 
dimension  of  the  types  listed  in  Table 
II-l.  For  fixed  facilities  and  materials  in 
transit,  responses  to  radiological 
emergencies  generally  do  not  depend  on 
the  initiating  event.  The  coordinated 
response  to  contain  or  mitigate  a 
threatened  or  actual  release  of 
radioactive  material  would  be 
essentially  the  same  whether  it  resulted 
from  an  accidental  or  deliberate  act.  For 
malevolent  acts  involving  improvised 
nuclear  or  radiation  dispersal  devices, 
the  response  is  further  complicated  by 
the  magnitude  of  the  threat  and  the  need 
for  specialized  technical  expertise/ 
actions. 

The  Atomic  Energy  Act  directs  the 
Federal  Bureau  of  Investigation  (FBI)  to 
investigate  all  alleged  or  suspected 
criminal  violations  of  the  Act. 
Additionally,  the  FBI  is  legally 
responsible  for  locating  any  nuclear 
weapon,  device,  or  material  and  for 
restoring  nuclear  facilities  to  their 
rightful  custodians.  In  view  of  its 
unique  responsibilities  under  the 
Atomic  Energy  Act  (amended  by  the 
Energy  Reorganization  Act),  the  FBI  has 
concluded  formal  agreements  with  the 
LFAs  that  provide  for  interface, 
coordination,  and  technical  assistance 
in  support  of  the  FBI's  mission. 

It  would  be  difficult  to  outline  ail  the 
possible  scenarios  arising  from  criminal 
or  terrorist  activity.  As  a  resuh,  the 
Federal  response  will  be  tailored  to  the 
specific  circiunstanoes  of  the  event  at 
hand.  Generally,  for  fixed  facilities  and 
materials  in  transit,  the  designated  LFA 
and  supporting  agencies  will  perftHm 
the  functions  delineated  in  this  plan 
and  provide  technical  support  and 
assistance  to  the  FBI  in  the  performance 
of  its  mission.  For  those  emergencies 
where  an  LFA  is  not  specifically 
designated  (e.g.,  improvised  nuclear 
device),  the  Federal  response  will  be 
guided  by  the  established  interagency 


agreements  and  contingency  plans.  In 
accordance  with  these  agreements  and 
plans,  the  signatory  agency(ies) 
supporting  the  FBI  viill  coordinate  and 
manage  the  technical  portion  of  the 
response  and  activate/request  assistance 
under  the  FRERP  for  measures  to  protect 
the  public  health  and  safety.  In  all  cases, 
the  FBI  will  manage  and  direct  the  law 
enforcement  and  intelligence  aspects  of 
the  response;  coordinating  activities 
with  appropriate  Federal,  State,  and 
local  agencies  within  the  framework  of 
the  FRERP  and/or  as  provided  for  in 
established  interagency  agreements  or 
plans. 

D.  Response  Functions  and 
Responsibilities 

1.  Onscene  Coordination 

The  LFA  will  coordinate  all  Federal 
onscene  actions  and  assist  State  and 
local  governments  in  determining 
measures  to  protect  life,  property,  and 
the  environment.  The  LFA  will  ensure 
that  FEMA  and  other  Federal  agencies 
assist  the  State  and  local  government 
agencies  in  implementing  protective 
actions,  if  requested  by  the  State  and 
local  government  agencies. 

The  LFA  will  coordinate  Federal 
response  activities  from  an  onscene 
location,  referred  to  as  the  Joint 
Operations  Center  (JOC).  Until  the  LFA 
has  established  its  base  of  operations  in 
a  JOC,  the  IF  A  will  accomplish  that 
coordination  from  another  LFA  facility, 
usually  a  Headquarters  operations 
center. 

For  radiological  emergencies 
occurring  on  or  with  possible 
consequences  to  Indian  tribal  lands.  DOI 
will  pro\ide  Haison  between  Federally 
recognized  Indian  tribal  govenunents 
emd  LFA.  State,  and  local  agencies  for 
coordination  of  response  and  protective 
action  efforts.  Additionally.  DOI  will 
advise  and  assist  the  LFA  on  economic, 
social,  and  poUtical  matters  in  the 
Virgin  Islands  and  the  Territories  of 
Guam,  American  Samoa,  and  the  Trust 
Territories  of  the  Pacific  Islands  should 


a  radiological  emergency  occur  in  these 
areas. 

2.  Onsite  Management 

The  LFA  will  oversee  the  onsite 
response;  monitor  and  support  owner  or 
operator  activities  (when  there  is  an 
owner  or  operator);  provide  technical 
support  to  the  ovnier  or  operator,  if 
requested;  and  serve  as  the  principal 
Federal  source  of  information  about 
onsite  conditions.  The  LFA  will  provide 
a  hazard  assessment  of  onsite  conditions 
that  might  have  significant  offsite 
impact  and  ensure  onsite  measures  are 
taken  to  mitigate  offsite  consequences. 

3.  Radiological  Monitoring  and 
Assessment 

DOE  has  the  initial  responsibility  for 
coordinating  the  offsite  Federal 
radiological  monitoring  and  assessment 
assistance  during  the  response  to  a 
radiological  emergency.  In  a  prolonged 
response,  EPA  vdll  assume  the 
responsibility  for  coordinating  the 
assistance  at  some  mutually  agreeable 
time,  usually  after  the  emergency  phase. 

Some  of  the  participating  Federal 
agencies  may  have  radiological  planning 
and  emergency  responsibilities  as  part 
of  their  statutory  authority,  as  well  as 
established  working  relationships  with 
State  counterpart  agencies.  The 
monitoring  and  assessment  activity, 
coordinated  by  DOE,  does  not  alter 
those  responsibilities  but  complements 
them  by  providing  for  coordination  of 
the  initial  Federal  radiological 
monitoring  and  assessment  response 
activity. 

Activities  uill: 

(1)  Support  the  monitoring  and 
assessment  programs  of  the  States. 

(2)  Respond  to  the  assessment  needs 
of  the  LFA.  and 

(3)  Meet  statutory  responsibilities  of 
participating  Federal  agencies. 

Federal  onsite  monitoring  and 
assessment  activities  will  be 
coordinated  with  those  of  the  State. 
Federal  agency  plans  and  procedures  for 
implementing  this  monitoring  and 
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assessment  activity  are  designed  to  be 
compatible  with  the  radiological 
emergency  planning  requirements  for 
State,  local  governments,  specific 
facilities,  and  existing  memoranda  of 
understanding  and  interagency 
agreements. 

EXDE  may  respond  to  a  State  or  LPA 
request  for  assistance  by  dispatching  a 
Radiological  Assistance  Program  (RAP) 
team.  If  the  situation  requires  more 
assistance  than  a  RAP  team  can  provide, 
DOE  will  alert  or  activate  additional 
resources.  These  resources  may  include 
the  estabhshment  of  a  Federal  , 

Radiological  Monitoring  and 
Assessment  Center  (FRMAC)  to  be  used 
as  an  onscene  coordination  center  for 
Federal  radiological  assessment 
activities.  States  are  encouraged  to 
collocate  their  radiological  assessment 
activities  at  this  center. 

Federal  radiological  monitoring  and 
assessment  activities  will  be  activated  as 
a  component  of  an  FRERP  response  or 
pursuant  to  a  direct  request  from  State 
or  local  governments,  other  Federal 
agencies,  licensees  for  radiological 
materials,  industries,  or  the  general 
public  after  evaluating  the  magnitude  of 
the  problem  and  coordinating  with  the 
State(s)  involved. 

EXDE  and  other  participating  Federal 
agencies  may  learn  of  an  emergency 
when  they  are  alerted  to  a  possible 
problem  or  receive  a  request  for 
radiological  assistance.  DOE  will 
maintain  national  and  regional 
coordination  offices  as  points  of  access 
to  Federal  radiological  emergency 
assistance.  Requests  for  Federal 
radiological  monitoring  and  assessment 
assistance  will  generally  be  directed  to 
the  appropriate  DOE  radiological 
assistance  Regional  Coordinating  Office. 
Requests  also  can  go  directly  to  DOE's 
Emergency  Operations  Center  (EOC)  in 
Washington,  DC.  When  other  agencies 
receive  requests  for  Federal  radiological 
monitoring  and  assessment  assistance, 
they  will  promptly  notify  the  DOE  EOC. 

a.  Rc'ie  of  Department  of  Energy 
(DOE)  [\)  Initial  Response  Coordination 
Responsibility.  DOE,  as  coordinator,  has 
the  following  responsibilities: 

(a)  Coordinate  Federal  offsite 
radiological  monitoring  and  assessment . 
activities; 

(b)  Maintain  techjiical  liaison  with 
State  and  local  agencies  with 
monitoring  and  assessment 
responsibihties; 

(c)  Maintain  a  common  set  of  all 
offsite  radiological  monitoring  data,  in 
an  accountable,  secure,  and  retrievable 
form,  and  ensure  the  technical  integrity 
of  the  data; 

(d)  Provide  monitoring  data  and 
interpretations,  including  exposure  rate 
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contours,  dose  projections,  and  any 
other  requested  radiological 
assessments,  to  the  LFA,  and  to  the 
States; 

(e)  Provide,  in  cooperation  with  other 
Federal  agencies,  the  persormel  and 
equipment  needed  to  perform 
radiological  monitoring  and  assessment 
activities; 

(f)  Request  supplemental  assistance 
and  technical  support  from  other 
Federal  agencies  as  needed;  and 

(g)  Arrange  consultation  and  support 
services  through  appropriate  Federal 
agencies  to  all  other  entities  (e.g., 
private  contractors)  with  radiological 
monitoring  functions  and  capabilities, 
and  technical  and  medical  advice  on 
handling  radiological  contamination. 

(2)  Transition  of  Response 
Coordination  Responsibility.  The  DOE 
FRMAC  Director  will  work  closely  uath 
the  Senior  EPA  representative  to 
facilitate  a  smooth  transition  of  the 
Federal  radiological  monitoring  and 
assessment  coordination  responsibility 
to  EPA  at  a  mutually  agreeable  time  and 
after  consultation  with  the  States  and 
LFA.  The  following  conditions  are 
intended  to  be  met  prior  to  this  transfer: 

(a)  The  immediate  emergency 
condition  has  been  stabilized; 

(b)  Offsite  releases  of  radioactive 
material  have  ceased,  and  there  is  little 
or  no  potential  for  further  unintentional 
offsite  releases; 

(c)  The  offsite  radiological  conditions 
have  been  characterized  and  the 
immediate  consequences  have  been 
assessed; 

(d)  An  initial  long-range  monitoring 
plan  has  been  developed  in  conjunction 
with  the  affected  States  and  appropriate 
Federal  agencies;  and 

(e)  EPA  has  received  adequate 
assurances  from  the  other  Federal 
agencies  that  they  will  commit  the 
required  resources,  personnel,  and 
funds  for  the  duration  of  the  Federal 
response. 

b.  Role  of  the  Environmffntal 
Protection  Agency  (EPA).{'i)  Prior  to 
assiuning  responsibility  for  the  FRMAC, 
EPA  will  provide  resources,  including 
personnel,  equipment,  and  laboratory 
support  (including  mobile  laboratories), 
to  assist  DOE  in  monitoring 
radioactivity  levels  in  the  environment. 

(2)  Assume  coordination  of  Federal 
radiological  monitoring  and  assessment 
responsibilities  from  DOE  after  the 
transition. 

(3)  Assist  in  the  development  and 
implementation  of  a  long-term 
monitoring  plan. 

(4)  Provide  nationwide  environmental 
monitoring  data  from  the  Environmental 
Radiation  Ambient  Monitoring  Systems 


for  assessing  the  national  impact  of  the 
accident. 

c.  Role  of  the  Lead  Federal  Agency 
(LFA).  (1)  Approve  the  release  of  official 
Federal  offsite  monitoring  data  and 
assessments  to  the  State. 

(2)  Provide  other  available 
radiological  monitoring  data  to  the  State 
and  to  the  FRMAC. 

d.  Role  of  Other  Federal  Agencies. 
Agencies  carrying  out  responsibilities 
related  to  radiological  monitoring  and 
assessment  during  a  Federal  response 
also  will  coordinate  their  activities  with 
FRMAC.  This  coordination  will  not 
limit  the  normal  working  relationship 
between  a  Federal  agency  and  its  State 
counterparts  nor  restrict  the  flow  of 
information  from  that  agency  to  the 
States.  The  radiological  monitoring  and 
assessment  responsibilities  of  the  other 
Federal  agencies  include: 

(1)  Department  of  Agriculture 
(USDA). 

(a)  Inspect  meat  and  meat  products, 
poultry  and  poultry  products,  and  egg 
products  identified  for  interstate  and 
foreign  commerce  to  assure  that  they-are 
safe  for  human  consumption. 

(b)  Assist,  in  conjunction  with  HHS, 
in  monitoring  the  production, 
processing,  storage,  and  distribution  of 
food  through  the  wholesale  level  to 
eliminate  contaminated  product  or  to 
reduce  the  contamination  in  the  product 
to  a  safe  level. 

(c)  Collect  agricultural  samples  within 
the  Ingestion  Exposure  Pathway 
Emergency  Planning  Zone.  Assist  in  the 
evaluation  and  assessment  of  data  to 
determine  the  impact  of  the  emergency 
on  agriculture. 

(2)  Department  of  Commerce  (DOC). 

(a)  Prepare  operational  weather 
forecasts  tailored  to  support  emergency 
response  activities. 

(b)  Prepare  and  disseminate 
predictions  of  plume  trajectories, 
dispersion,  and  deposition. 

(c)  Archive,  as  a  special  collection, 
the  meteorological  data  from  national 
observing  systems  applicable  to  the 
monitoring  and  assessment  of  the 
response. 

(d)  Ensure  that  marine  fishery 
products  available  to  the  public  are  not 
contaminated. 

(e)  Provide  assistance  and  reference 
material  for  calibrating  radiological 
instruments. 

(3)  Department  of  Defense  (DOD). 

(a)  Provide  radiological  resources  to 
include  trained  response  personnel, 
specialized  radiation  instruments, 
mobile  instrument  calibration,  repair 
capabilities,  and  expertise  in  site 
restoration. 

(b)  Perform  special  sampling  of 
airborne  contamination  on  request. 
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(4)  Department  of  Health  and  Human 
jervices  (HHS). 

(a)  In  conjunction  with  USDA.  i.ispect 
production,  processing,  storage,  and 
distribution  facilities  for  human  food 
and  animal  feeds,  which  may  be  used  in 
interstate  commerce,  to  assure 
protection  of  the  public  health. 

(b)  Collect  samples  of  agricultural 
products  to  m(xiitor  and  assess  the 
extent  of  contamination  as  a  basis  for 
recommending  or  implementing 
protective  actions. 

(5)  Dep€utment  of  the  Interior  (DOI). 

(a)  Provide  hydrologic  advice  and 
assistance,  including  monitoring 
personnel,  equipment,  and  laboratory 
support. 

(b)  Ad\ise  and  assist  in  evaluating 
processes  affecting  radioisotopes  in 
soils,  including  personnel,  equipment, 
and  laboratory  suppyort. 

(c)  Advise  and  assist  in  the 
development  of  geographical 
information  systems  (CIS)  databases  to 
be  used  in  the  analysis  and  assessment 
of  contaminated  areas  including 
personnel,  equipment,  and  databases. 

(6)  Nuclear  Regulatory  Commission 
(NRQ. 

(a)  Provide  assistance  in  Federal 
radiological  monitoring  and  assessment 
activities  during  incidents. 

(b)  Provide  continuous  measurement 
of  ambient  radiation  levels  around  NRC 
licensed  fiacilities,  primarily  power 
reactors  using  thermoluminescent 
dosimeters  (TLD). 

4.  Protective  Action  Recommendations  . 

Federal  protective  action 
recommendations  provide  advice  to 
State  and  local  governments  on 
measures  that  they  should  take  to  avoid 
or  reduce  exposure  of  the  public  to 
radiation  from  a  release  of  radioactive 
material.  This  includes  emergency 
actions  such  as  sheltering,  evacuation, 
and  prophylactic  use  of  iodine.  It  also 
includes  longer  term  measures  to  avoid 
or  minimize  exposure  to  residual 
radiation  or  exposure  through  the 
ingestion  pathway  such  as  restriction  of 
food,  temporary  relocation,  and 
permanent  resettlement. 

a.  Role  of  the  Lead  Federal  Agency 
(LEA).  The  LFA  will  assist  State  and 
local  authorities,  if  requested,  by 
advising  them  on  protective  actions  for 
the  public.  The  development  or 
evaluation  of  protective  action 
recommendations  will  be  based  upon 
the  Protective  Action  Guides  (PAGs) 
issued  by  EPA  and  HHS.  In  providing 
such  advice,  the  LFA  will  use  advice 
from  other  Federal  agencies  ¥rith 
technical  expertise  on  those  matters 
whenever  possible.  The  LFA's 
responsibilities  for  the  development. 


evaluation,  and  presentation  of 
protective  action  recommendations  are 
to: 

(1)  Respond  to  requests  from  State 
and  local  governments  for  tedinical 
information  and  assistance. 

(2)  Consult  with  representatives  from 
EPA,  HHS,  USDA,  and  other  Federal 
agencies  as  needed  to  provide  advice  to 
the  LFA  on  protective  actions. 

(3)  Review  all  recommendations  made 
by  other  Federal  agencies  exercising 
statutory  authorities  related  to 
protective  actions  to  ensure  consistency. 

(4)  Prepare  a  coordinated  Federal 
position  on  protective  action 
recommendations  whenever  time 
permits. 

(5)  Present  the  Federal  assessment  of 
protective  action  recommendations,  in 
conjimction  with  FEMA  and  other 
Federal  agencies  when  practical,  to 
State  or  other  offsite  authorities. 

b.  Role  of  the  Advisory  Team  for 
Environment,  Food,  and  Health.  Advice 
on  environment,  food,  and  health 
matters  will  be  provided  to  the  LFA 
through  the  Advisory  Team  for 
Environment,  Food,  and  Health 
(Advisory  Team)  consisting  of 
representatives  of  EPA,  HHS.  and  USDA 
supported  by  other  Federal  agencies,  as 
warranted  by  the  circumstances  of  the 
emergency.  The  Advisory  Team 
provides  direct  support  to  the  LFA  and 
has  no  independent  authority.  The 
Advisory  Team  will  not  release 
information  to  the  public  or  make 
recommendations  on  matters  under  the 
jurisdiction  of  a  Federal  agencj*  unless 
authorized  to  do  so  by  that  agency.  The 
Advisory  Team  will  select  a  chairman 
for  the  Team.  The  Advisory  Team  will 
normally  collocate  with  the  FRMAC. 

For  emergencies  vdth  potential  for 
causing  widespread  radiological 
contamination  where  no  onscene 
FRMAC  is  established,  the  functions  of 
the  Advisory  Team  may  be 
accomplished  in  the  LFA  response 
facility  in  Washington.  DC. 

The  primary  role  of  the  Advisory 
Team  is  to  provide  a  mechanism  for 
timely,  interagency  coordination  of 
advice  to  the  LFA  and  other  Federal 
agencies  concerning  matters  related  to 
the  following  areas: 

(1)  Environmental  assessments  (field 
monitoring)  required  for  developing 
recommendations. 

(2)  PACis  and  their  application  to  the 
emergency. 

(3)  Protective  action 
recommendations  using  data  and 
assessm«it  from  the  FRMAC. 

(4)  Protective  actions  to  prevent  or 
minimize  contamination  of  milk,  food, 
and  water  and  to  prevent  or  minimize 
exposure  through  ingestion. 


(5)  Recommendations  regarding  the 
disposition  of  contaminated  livestock 
and  poultry. 

(6)  Recommendations  for  minimizing 
losses  of  agricultural  resourc«*s  from 
radiation  effects. 

(7)  Availability  of  food,  animal  feed, 
and  water  supply  inspection  programs 
to  assure  wholesomeness. 

(8)  Relocation,  reentry,  and  other 
radiation  protection  measures  prior  to 
recovery. 

(9)  Recommendations  for  recovery, 
return,  and  cleanup  issues. 

(10)  Health  and  safety  advice  or 
information  for  the  public  and  for 
workers. 

(1 1)  Estimate  effects  of  radioactive 
releases  on  human  health  and 
environment. 

(12)  Guidance  on  the  use  of 
radioprotective  substances  (e.g..  th\Toid 
blocking  agents),  including  do^cge  and 
projected  radiation  doses  that  warrant 
the  use  of  such  drugs. 

(13)  Other  matters,  as  requested  by  the 
LFA. 

5.  Other  FederalResource  Support 

FEMA  will  coordinate  the  provision 
of  non-technical  (i.e.,  not  related  to 
radiological  monitoring  and  assessment) 
Federal  resources  and  assistance  to 
affected  State  and  local  govremments. 
The  Federal  non-technical  resource  and 
assistance  coordination  function  will  be 
performed  at  the  Ehsaster  Field  Office 
(DFO)  established  by  FEMA. 

a.  Role  of  the  Federal  Emergency 
Management  Agency  (FEMA).  FEMA 
will,  as  requested: 

(1)  Monitor  the  status  of  the  Federal 
response  to  requests  for  non-technical 
assistance  bom  the  affected  States  and 
provide  this  information  to  the  States. 

(2)  Keep  the  LFA  informed  of  requests 
for  assistance  from  the  State  and  the 
status  of  the  Federal  response. 

(3)  Identify  and  inform  Federal 
agencies  of  actual  or  apparent 
omissions,  redundancies,  or  conflicts  in 
response  activity. 

(4)  Establish  and  maintain  a  source  of 
integrated,  coordinated  information 
about  the  status  of  all  non-technical 
resource  support  activities. 

(5)  Provide  information  s>'stems 
capabilities  to  meet  the  needs  of 
agencies  and  organizations  represented 
at  the  DFO. 

(6)  Provide  other  non-technical 
support  to  Federal  agencies  responding 
to  the  emergency. 

b.  Role  of  Other  Federal  Agencies.  In 
order  to  properly  coordinate  activities. 
Federal  agencies  responding  to  requests 
for  non-technical  support  or  directly 
providing  such  supptMt  under  statutorv" 
authorities  v^ill  provide  liaison 
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personnel  to  the  DFO.  The  following 
indicates  types  of  assistance  not  related 
to  radiological  monitoring  and 
assessment  that  may  be  provided  by 
Federal  agencies  as  needed  or  requested: 

(1)  Department  of  Agriculture 
(USDA). 

(a)  Provide  emergency  food  coupon 
assistance  in  officially  designated 
disaster  areas,  if  a  need  is  determined  by 
officials  and  if  the  commercial  food 
system  is  sufficient  to  accommodate  the 
use  of  food  coupons. 

(b)  Assist  in  reallocation  of  USDA 
donated  food  supplies  from  warehouses, 
local  schools,  and  other  outlets  to 
emergency  care  centers.  These  are  foods 
donated  to  various  outlets  through 
USDA  food  programs. 

(c)  Provide  lists  that  identify  locations 
of  alternate  soiuces  of  food  and 
livestock  feed 

(d)  AsFist  in  providing  temporary 
housing  for  evacuees. 

(e)  Assess  damage  to  crops,  soil, 
livestock,  poultry,  and  processing 
facilities;  and  incorporate  findings  ill  a 
damage  assessment  report. 

(f)  Provide  emergency 
communications  assistance  to  the 
agricultural  community  through  the 
Cooperative  Extension  System,  an 
electronic  mail  system. 

(2)  Department  of  Commerce  (DOC). 
Loaning  radiation  shielding  materials. 

(3)  Department  of  Defense  (DOD). 
DOD  may  provide  assistance  in  the 

form  of  personnel,  logistics  and 
telecommunications,  advice  on  proper 
medical  treatment  of  personnel  exposed 
to  or  contaminated  by  radioactive    . 
materials,  and  assistance,  including 
airlift  services,  when  available,  upon  the 
request  of  the  LEA  or  FEMA.  Requests 
for  assistance  must  be  directed  to  the 
National  Military  Command  Center  or 
through  channels  established  by  prior 
agreements. 

(4)  Department  of  Energy  (DOE). 
Provide  advice  on  proper  medical 

treatment  of  personnel  exposed  to  or 
contaminated  by  radioactive  materials. 

(5)  Department  of  Health  and  Human 
Services  (HHS). 

(a)  Ensure  the  availability  of  health 
and  medical  care  and  other  human 
services  (especially  for  the  aged,  poor, 
infirm,  blind,  and  others  most  in  need). 

(b)  Assist  in  providing  crisis 
counseling  to  victims  in  affected 
geographic  areas. 

(c)  Provide  guidance  to  State  and  local 
health  officials  on  disease  control 
measures  and  epidemiological 
surveillance  and  study  of  exposed 
populations. 

(d)  Provide  advice  on  proper  medical 
treatment  of  personnel  exposed  to  or 
contaminated  by  radioactive  materials. 


(e)  Provide  advice  and  guidance  in 
assessing  the  impact  of  the  effects  of 
radiological  incidents  on  the  health  of 
persons  in  the  affected  area. 

(6)  Department  of  Housing  and  Urban 
Development  (HUD). 

(a)  Review  and  report  on  available 
housing  for  disaster  victims  and 
displaced  persons. 

(b)  Assist  in  plaiming  for  and  placing 
homeless  victims  in  available  housing. 

(c)  Provide  staff  to  support  emergency 
housing  within  available  resources. 

(d)  Provide  housing  assistance  and 
advisory  personnel. 

(7)  Department  of  the  Interior  (DOI). 
Advise  and  assist  in  assessing  impacts 

to  economic,  social,  and  political  issues 
relating  to  natural  resources,  including 
fish  and  wildhfe,  public  lands,  land 
reclamation,  mining,  minerals,  and 
water  resources. 

(8)  Department  of  Transportation 
(DOT). 

(a)  Support  State  and  local 
governments  by  identifying  sources  of 
civil  transportation  on  request  and 
when  consistent  with  statutory 
responsibilities. 

(b)  Coordinate  the  Federal  civil 
transportation  response  in  support  of 
emergency  transportation  plans  and 
actions  with  State  and  local 
governments.  (This  may  include 
provision  of  Federally  controlled 
transportation  assets  and  the  controlling 
of  airspace  or  transportation  routes  to 
protect  commercial  transportation  and  . 
ta  facilitate  the  movement  of  response 
resources  to  the  scene.) 

(c)  Provide  Regional  Emergency 
Transportation  Coordinators  and  staff  to 
assist  State  and  local  authorities  in 
planning  and  response. 

(d)  Provide  technical  advice  and 
assistance  on  the  transportation  of 
radiological  materials  and  the  impact  of 
the  incident  on  the  transportation 
system.  ,    -• 

(9)  Department  of  Veterans  Affairs 
(VA). 

(a)  Provide  medical  assistance  using 
Medical  Emergency  Radiological 
Response  Teams  (MERRTs). 

fb)  Provide  temporary  housing. 

(10)  Q^neral  Services  Administration 
(GSA). 

(a)  Provide  acquisition  and 
procurement  of  floor  space, 
telecommunications  and  automated  data 
processing  services,  supplies,  services, 
transportation,  computers,  contracting, 
equipment,  and  material;  as  well  as 
specified  logistical  services  which 
exceed  the  capabilities  of  other  Federal 
agencies. 

(b)  Activate  the  Regional  Emergency 
Communications  Planner  (RECP)  and  a 
Federal  Emergency  Communications 


Coordinator  (FECC).  RECP  will  provide 
technical  support  and  accept  guidance 
firom  the  FEMA  Regional  Director 
during  the  pre-deployment  phase  of  a 
telecommunications  emergency. 

(c)  Upon  request,  will  dispatch  the 
FECC  to  the  scene  to  expedite  the 
provision  of  the  telecommunications 
services. 

(11)  National  Communications 
System  (NCS). 

Coordinate  the  communications  for 
the  Federal  response  and  assist 
appropriate  State  agencies  in  meeting 
their  communications  requirements. 

6.  Public  Information  Coordination 

Public  information  coordination  is 
most  effective  when  the  owner/operator. 
Federal,  State,  local,  and  other  relevant 
information  sources  participate  jointly. 
The  primary  location  for  linking  these 
sources  is  the  Joint-Information  Center 
QIC). 

Prior  to  the  establishment  of  Federal 
operations  at  the  JIC,  it  may  be 
necessary  to  release  Federal  information 
regarding  public  health  and  safety.  In 
these  instances.  Federal  agencies  will 
coordinate  with  the  LFA  in  advance  or 
as  soon  as  possible  after  the  information 
has  been  released. 

This  coordination  wall  accomplish  the 
following: 

(1)  Compile  information  about  the 
status  of  the  emergency,  response 
actions,  and  instructions  for  the  affected 
population; 

(2)  Coordinate  all  information  from 
various  sources  with  the  other  Federal, 
State,  local,  and  nongovernmental 
response  organizations; 

(3)  Allow  various  sources  to  work 
cooperatively,  yet  maintain  their 
independence  in  disseminating 
information; 

(4)  Disseminate  timely,  consistent, 
and  accurate  information  to  the  public 
and  the  news  media;  and 

(5)  Establish  coordinated 
arrangements  for  dealing  wath  citizen 
inquiries. 

a.  Role  of  the  Lead  Federal  Agency 
(LFA).  The  LFA  is  responsible  for 
information  on  the  status  of  the  overall 
Federal  response,  specific  LFA  response 
activities,  and  the  status  of  onsite 
conditions. 

The  LFA  will: 

(1)  Develop  joint  information 
procedures  for  providing  Federal 
information  to  and  for  obtaining 
information  from  all  Federal  agencies 
participating  in  the  response; 

(2)  Work  with  the  ovraer/operator  and 
State  and  local  government  information 
officers  to  develop  timely  coordinated 
public  information  releases; 

(3)  Inform  the  media  that  the  JIC  is  the 
primary  source  of  onscene  public 


information  and  news  from  facility, 
local.  State,  and  Federal  spokespersons; 

(4)  EstabUsh  and  manage  Federal 
public  information  operations  at  the  JIC; 
and 

(5)  Coordinate  Federal  public 
information  among  the  various  n\edia 
centers. 

b.  Role  of  the  Federal  Emergency 
Management  Agency  (FEMA).  FEMA 
will  assist  the  LFA  in  coordinating  non- 
technical information  among  Federal 
agencies  and  with  the  State.  When 
mutually  agreeable,  FEMA  may  assume 
responsibility  from  the  LFA  for 
coordinating  Federal  public 
information.  Should  this  occur,  it  will 
usually  be  after  the  onsite  situation  has 
been  stabilized  and  recover)'  e  fforts 
have  begun. 

c.  Role  of  Other  Participating 
Agencies. 

All  Federal  agencies  with  an 
operational  response  role  under  the 
FRERP  will  coordinate  public 
information  activities  at  the  JIC.  Each 
Federal  agency  v«ll  provide  information 
on  the  status  of  its  response  and  on 
technical  information. 

7.  Congressional  and  White  House 
Coordination 

a.  Congressional  Coordination. 
Federal  agencies  will  coordinate  their 
responses  to  Congressional  requests  for 
information  with  the  LFA.  Points  of 
contact  for  this  function  are  the 


Congressional  Liaison  Officers.  All 
Federal  agency  Congressional  Liaison 
Officers  and  Congressional  staffs 
seeking  site-specific  information  about 
the  emergency  should  contact  the  LFA 
headquarters  Congressional  Affairs 
Office.  Congress  may  request 
information  directly  from  anv  Federal 
agency.  Any  agency  responding  to  such 
requests  should  inform  the  LFA  as  soon 
as  feasible 

b.  White  House  Coordination.  The 
LFA  will  report  to  the  President  and 
keep  the  White  House  informed  on  all 
aspects  of  the  emergency.  The  White 
House  may  request  information  directly 
from  any  Federal  agency.  Any  agency 
responding  to  such  requests  should 
inform  the  LFA  as  soon  as  feasible.  The 
LFA  will  submit  reports  to  the  White 
House.  The  initial  report  shoilld  cover, 
if  possible,  the  nature  of  and  prognosis 
for  the  radiological  situation  causing  the 
emergency  and  the  actual  or  potential 
offsite  racUological  impact.  Subsequent 
reports  by  the  LFA  should  cover  the 
status  of  mitigation,  corrective  actions, 
protective  measures,  and  overall  Federal 
response  to  the  emergency.  Federal 
agencies  should  provide  information 
related  to  the  technical  and  radiological 
aspects  of  the  response  directly  to  the 
LFA.  FEMA  will  compile  information 
related  to  the  non-technical  resource 
support  aspects  of  the  response  and 
submit  to  the  LFA  for  inclusion  in. the 
report(s). 


8.  International  Coordination 

In  the  event  of  an  environmental 
impact  or  potential  impact  upon  the 
United  States,  its  possessions, 
Temiories,  or  territorial  waters  from  a 
radiological  emergency  originating  on 
foreign  soil  or.  conversely,  a  domestic 
incident  with  an  actual  or  potential 
foreign  impact,  the  LFA  will 
immediately  inform  DOS  (which  has 
responsibility  for  official  interactions 
with  foreign  governments).  The  LFA 
uill  keep  DOS  informed  of  all  Federal 
response  activities.  The  DOS  will 
coordinate  notification  and  information 
gathering  activities  with  foreign 
governments,  except  in  cases  where 
existing  "bilateral  agreements  permit 
direct  communication.  Where  the  LFA 
has  existing  bilateral  agreements  that 
permit  direct  exchange  of  information, 
those  agencies  should  keep  DOS 
informed  of  consultations  with  their 
foreign  counterparts.  Agenc)'  officials 
should  take  care  that  consultations  do 
not  exceed  the  scope  of  the  relevant 
agreement(s).  The  LFA  will  ensure  that 
any  offers  of  assistance  to  or  requests 
from  foreign  governments  are 
coordinated  uith  DOS. 

9  Response  Function  Overview 

Table  II-2  provides  an  over\iew  of  the 
responsible  Federal  agencies  for  major 
response  functions. 


Table  ll-2.— Response  Function  Overview 


Response  action 


(1)  Maintain  cognizance  of  the  Federal  response;  conduct  and  manage  Federal  onsite  actions 

(2)  Coordinate  Federal  offsite  radiological  monitoring  and  assessment: 

— Initial  Response ..„ 

— Intermediate  and  Lof>g-Term  Response  

(3)  Develop  and  evaluate  recommendations  for  offsite  protective  actions  for  the  pulilic  


(4)  Present  recommendations  tor  offsite  protective  actions  to  the  appropriate  State  and/or  local  offictals 


(5)  Coordinate  Federal  offsite  r>or>-technical  resource  support 

(6)  Coordinate  release  of  Federal  information  to  the  public 


(7)  Coordinate  release  of  Federal  infomiation  to  Congress 

(8)  Provide  reports  to  tt>e  President  and  keep  the  White  House  informed  on  all  aspects  of  the  emergency 

(9)  Coordinate  international  aspects  and  make  required  international  notifications  

(1*)  Coordinate  the  law-enforcement  aspects  of  a  criminal  act  involving  radioactive  material  


Responsible  agency 


LFA. 

DOE. 
EPA. 
LFA,    in   coordination    with 

other  agencies. 
LFA.    in    conjunction    with 

FEMA  arxJ  Other  Federal 

agencies  when  practical. 
FEMA. 
LFA;    FEMA    after    mutual 

agreement. 
LFA. 
LFA. 

DOS;  LFA  as  appropriate 
DOJ. 


E.  Stages  of  the  Federal  Response 

The  Federal  response  is  divided  into 
five  stages:  Notification.  Activation  and 
Deployment,  Response  Operations, 
Response  Deactivation,  and  Recover^'. 

1.  Notification 

The  owner  or  operator  of  the  facility 
or  radiological  activity  is  generally  the 
first  to  become  aware  of  a  radiological 


emergency  and  is  responsible  for 
notifying  the  State  and  local  authorities 
and  the  LFA.  The  notification  should 
include: 

(1)  Location  and  nature  of  the 
accident. 

(2)  An  assessment  of  the  severity  of 
the  problem, 

(3)  Potential  and  actual  offsite 
consequences,  and 


(4)  Initial  response  actions. 

If  any  Federal  agency  receives 
notification  from  any  source  other  than 
FEMA  or  the  LFA,  the  agency  will 
notify  the  LFA.  See  Figure  U-1  for  the 
notification  process. 

a.  Role  of  the  Lead  Federal  Agency 
(LFA).  (1)  Verif\-  accuracy  of 
notification. 
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(2)  Notify  FEMA  and  advisory  team 
agencies  and  provide  information. 

(3)  Verify  that  other  Federal  agencies 
have  been  notified,  and 

(4)  Verify  that  the  State  has  been 
notified. 

b.  Role  of  Federal  Emergency 
Management  Agency  (FEMA).  (1)  Verify 
that  the  State  has  been  notified  of  the 
emergency,  and 

(2)  Notify  other  Federal  agencies  as 
appropriate. 

BiUJNO  cooc  tn«-02-P 
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Notify 
Verify 


Figure  II- 1.  Notification  Process 
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2.  Activation  and  Deployment 

Once  notified,  each  agency  will 
respond  according  to  its  plan.  The  ISA 
will  assess  the  technical  response 
requirements  and  cause  the  activation 
and  deployment  of  response 
components.  FEMA,  in  conjimction 
with  the  LFA,  will  coordinate  the  non- 
technical assistance  in  support  of  State 
and  local  governments.  Iidtially,  the 
LFA,  FEMA,  and  other  Federal  agencies 
will  coordinate  response  actions  from 
their  headquarters  locations,  usually 
from  their  respective  headquarters 
EOCs. 

a.  Role  of  the  Lead  Federal  Agency 
(LFA).  (1)  Deploy  LFA  response 
personnel  to  the  scene  and  provide 
liaison  to  the  State  and  local  authorities 
as  appropriate; 

(2  j  Designate  a  Federal  Onscene 
Commander  (OSC)  at  the  scene  of  the 
emergency  to  manage  onsite  activities 
and  coordinate  the  overall  Federal 
response  to  the  emergency; 


(3)  Establish  bases  of  Federal 
operation,  such  as  the  JOC  and  the  JIC; 

(4)  Coordinate  the  Federal  response 
with  the  owner/operator;  and 

(5)  Provide  advice  on  the  radiological 
hazard  to  the  Federal  responders. 

b.  Role  of  Federal  Emergency 
Management  Agency  (FEMA).  (1) 
Deploy  an  Advance  Emergency 
Response  Team  (ERT-A)  to  the  State 
EOC; 

(2)  Designate  a  Senior  FEMA  Official 
(SFO); 

(3)  EstabHsh  a  DFO;  and 

(4)  Establish  contact  with  the  LFA  and 
the  responsible  State  agency  to 
determine  the  status  of  response  efforts. 

c.  Role  of  Other  Federal  Agencies.  (1) 
Designate  an  onscene  Senior  Agency 
OfScial; 

(2)  Activate  agency  emergency 
response  personnel  and  deploy  them  to 
the  scene; 

(3)  Deploy  FRMAC  assets; 

(4)  E)eploy  Advisory  Team 
representatives: 


(5)  Keep  the  LFA  and  FEMA  informed 
of  status  of  response  activities;  and 

(6)  Coordinate  all  State  requests  and 
onsite  activities  with  the  LFA  and 
FEMA,  as  appropriate. 

3.  Response  Operations 

The  following  describes  the  general 
operational  structure  for  meeting 
Federal  agency  roles  and 
responsibilities  in  response  to  a 
radiological  emergency.  At  the 
headquarters  level,  the  LFA,  FEMA,  and 
other  Federal  agencies  (OFAs)  will 
generally  exchange  liaiscm  personnel 
and  maintain  staffs  at  their  EOCs  to 
support  their  respective  onscene 
operations.  Federal  agencies  may  also 
activate  a  regional  or  field  office  EOC  in 
support  of  the  emergency.  Figure  II-2  - 
provides  a  graphic  depiction  of  the 
onscene  structure. 

BILUNQ  COOe  (718-02-? 


Operatiohal  Management 
Coordination/Support 


Figure  II-2.  Onscene  Response  Operations  Structure 
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a.  Joint  Operations  Center  IJOC).  The 
JOC '  is  established  by  the  LEA  under 
the  operational  control  of  the  Federal 
OSC,  as  the  focal  point  for  management 
and  direction  of  onsite  activities, 
establishment  of  State  requirements  and 
priorities,  and  coordination  of  the 
overall  Federal  response.  The  JOC  may 
be  established  in  a  separate  onscene 
location  or  collocated  with  an  existing 
emergency  operations  facility.  The 
following  elements  may  be  represented 
in  the  JOC: 

(a)  LPA  staff  and  onsite  liaison; 

(b)  FEMA/DFO  liaison; 

(c)  FRMAC  liaison; 

(d)  Advisory  Team  liaison; 

(e)  Other  Federal  agency  liaison,  as 
needed; 

(f)  LFA  Public  information  liaison; 
(gj  LFA  Congressional  liaison;  and 
(h)  State  and  local  liaison. 

b.  Disaster  Field  Office  (DFO).  The 
DFO  is  established  by  FEMA,  imder  the 
operational  control  of  the  SFO,  as  the 
focal  point  for  the  coordination  and 
provision  of  non-technical  resource 
support  based  on  coordinated  State 
requirements/priorities.  The  DFO  is 
established  at  an  onscene  location  in 
coordination  with  State  and  local 
authorities  and  other  Federal  agencies. 
The  following  elements  may  b& 
represented  in  the  DFO: 

(a)  LPA  liaison, 

(b)  Other  appropriate  Federal  agency 
personnel, 

(c)  State  and  local  liaison, 

(d)  Public  information  liaison,  and 

(e)  Congressional  liaison. 

c.  Federal  Radiological  Monitoring 
and  Assessment  Center  (FRMAC).  The 
FRMAC  is  established  by  DOE  (with 
subsequent  transfer  to  EPA  for 
intermediate  and  long-term  actions)  for 
the  coordination  of  Federal  radiological 
monitoring  and  assessment  activities 
with  that  of  State  and  local  agencies. 
The  FRMAC  is  established  at  an 
onscene  location  in  coordination  with 
State  and  local  authorities  and  other 
Federal  agencies.  The  following 
elements  may  be  represented  in  the 
FRMAC: 

(a)  DOE/DOE  contractor  technical 
staff  and  capabilities; 

(b)  EPA/EPA  contractor  technical  staff 
and  capabilities; 

(c)  EXX:  technical  staff  and 
capabilities; 

(d)  LFA  technical  liaison; 

(e)  DOE  public  information  liaison; 

(f)  Other  Federal  agency  liaisons,  as 
needed; 


if, 


'  For  NRC  reactor  licensees,  the  JOC  is  within  the 
Emergency  Operations  Facility  (EOF).  The  EOF 
would  be  staffed  in  accordance  with  the  owner/ 
operator's  site  specific  Emergency  Plan. 


State  and  local  liaison;  and 
(h)  DFO  liaison. 

d.  Advisory  Team  on  Environment, 
Food,  and  Health.  The  Advisory  Team 
is  established  by  representatives  from 
EPA.  LFA.  USDA,  HHS,  and  other 
Federal  agencies  as  needed  for  the 
provision  of  interagency  coordinated 
advice  and  recommendations  to  the  LFA 
concerning  environmental,  food,  and 
health  matters.  For  the  ease  of  transfer 
of  radiological  monitoring  and 
assessment  data  and  coordination  with 
Federal,  State,  and  local  representatives, 
the  Advisory  Team  is  normally 
collocated  with  the  FRMAC. 

e.  Joint  Information  Center  (JIC).  The 
JIC2  is  established  by  the  LFA,  under 
the  operational  control  of  the  LFA- 
designated  PubHc  Information  Officer, 
as  a  focal  point  for  the  coordination  and 
provision  of  information  to  the  public 
and  media  concerning  the  Federal 
response  to  the  emergency.  The  JIC  is 
estabUshed  at  an  onscene  location  in 
coordination  with  State  and  local 
agencies  and  other  Federal  agencies. 
The  following  elements  should  be 
represented  at  the  JIC: 

(a)  LFA  Public  Information  OfScer 
and  staff; 

(b)  FEMA  Public  Information  Officer 
and  staff; 

(c)  Other  Federal  agency  Public 
Information,  as  needed; 

(d)  State  and  local  Public  Information 
Officers;  and 

(e)  Owner/Operator  Public 
Information  Officers  and  staff. 

4.  Response  Deactivation 

a.  Each  agency  will  discontinue 
emergency  response  operations  when 
advised  that  Federal  assistance  is  no 
longer  required  from  their  agency  or 
when  its  statutory  responsibiUties  have 
been  fulfilled.  Prior  to  discontinuing  its 
response  operation,  each  agency  should 
discuss  its  intent  to  do  so  with  the  LFA, 
FEMA,  and  the  State. 

b.  The  LFA  will  consult  with 
participating  Federal  agencies  and  the 
State  and  local  government  to  determine 
when  the  Federal  information 
coordination  operations  at  the  JIC 
should  be  terminated.  This  will  occur 
normally  at  a  time  when  the  rate  of 
information  generated  and  coordinated 
by  the  LFA  has  decreased  to  the  point 
where  it  can  be  handled  through  the 
normal  day-to-day  coordination  process. 
The  LFA  will  inform  the  other 
participants  of  their  intention  to 
deactivate  Federal  information 
coordination  operations  at  the  JIC  and 
advise  them  of  the  procedures  for 


»For  NRC  licensees,  the  Federal  JIC  is  within  the 
nC  established  by  the  owner/operator. 
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continued  coordination  of  information 
pertinent  to  recovery  from  the 
radiological  emergency. 

c.  FEMA  will  consult  with  the  LFA, 
other  Federal  agencies,  and  the  State(s) 
as  to  when  the  onscene  coordination 
operation  of  the  DFO  is  no  longer 
required.  Prior  to  ending  operations  at 
the  DFO,  FEMA  will  inform  all 
participating  organizations  of  the 
schedule  for  doing  so. 

d.  The  LFA  will  terminate  JOC 
operations  and  the  Federal  response 
after  consulting  with  FEMA.  other 
participating  Federal  agencies,  and  State 
and  local  officials,  and  after  determining 
that  onscene  Federal  assistance  is  no 
longer  required. 

e.  The  agency  managing  the  FRMAC 
will  consult  with  the  LFA.  FEMA.  other 
participating  Federal  agencies,  and  State 
and  local  officials  to  determine  when  a 
formal  FRMAC  structiu^  and 
organization  is  no  longer  required. 
Normally,  this  will  occur  when 
operations  move  into  the  recovery  phase 
and  extensive  Federal  multi-agency 
resoiuces  are  no  longer  required  to 
augment  State  and  local  radiological 
monitoring  and  assessment  activities. 

5.  Recovery 

a.  The  State  or  local  governments 
have  the  primary  responsibility  for 
planning  the  recovery  of  the  affected 
area.  (The  term  recovery  as  used  here 
encompasses  any  action  dedicated  to 
the  continued  protection  of  the  public 
and  resimiption  of  normal  activities  in 
the  affected  area.)  Recovery  planning 
will  be  initiated  at  the  request  of  the 
States,  but  it  will  generally  not  take 
place  until  after  the  initiating  conditions 
of  the  emergency  have  stabilized  and 
immediate  actions  to  protect  public 
health  and  safety  and  property  have 
been  accomplished.  The  Federal 
Government  will,  on  request,  assist  the 
State  and  local  governments  in 
developing  offsite  recovery  plans,  prior 
to  the  deactivation  of  the  Federal 
response.  The  LFA  will  coordinate  the 
overall  activity  of  Federal  agencies 
involved  in  the  recovery  process. 

b.  The  radiological  monitoring  and 
assessment  activities  will  be  terminated 
when  the  EPA.  after  consultation  with 
the  LFA  and  other  participating  Federal 
agencies,  and  State  and  local  officials, 
determines  that: 

(1)  There  is  no  longer  a  threat  to  the 
public  health  and  safety  or  to  the 
environment, 

(2)  State  and  local  resoiuces  are 
adequate  for  the  situation,  and 

(3j  There  is  mutual  agreement  of  the 
agencies  involved  to  terminate  the 
response. 
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CFR    Codeof  Federal  R^ulations 
DFO    Disaster  Field  Office 
D(XI    Department  of  Cxjmmerre 
DOD    Department  of  Defense 
DOE    Department  of  Energy 
IX)1    Department  of  the  Interior 
EXDJ    Department  of  Justice 
DOS    Department  of  State 
DOT    Department  of  Transportation 
EICC    Emergency  Information  and 

Coordination  Center 
E.O.    Executive  Order 
EOC    Emerjjency  Operations  Center 
EPA    Environmental  Protection  Agency 
ERT    Emergency  Response  Team 
ERT-A     Advance  Emergency  Response 

Team 
FBI     Federal  Bureau  of  Investigation 
FCO    Federal  Coordinating  Officer 
FEMA    Federal  Emergency  Management 

Agency 
FRERP    Federal  Radiological  Emergency 

Response  Plan 
FRMAC    Federal  Radiological  Monitoring 

and  Assessment  Center 
FRP    Federal  Response  Plan 
FRPCE    Federal  Radiological  Preparedness 

Coordinating  Committee 
GSA    General  Services  Administration 
HHS    Department  of  Health  and  Human 

Services 
HUD    Department  of  Housing  and  Urban 

Development 
JIC    Joint  Information  Center 
JOC    Joint  Operations  Center 
LFA    Lead  Federal  Agency 
MERRT    Medical  Emergency  Radiological 

Response  Team 
NASA    National  Aeronautics  and  Space 

Administration 
NCS    National  Communications  System 
NDA    National  Defense  Area 
NOAA    National  Oceanic  and  Atmospheric 

Administration  (DOC) 
NRC    Nuclear  Regulatory  Conunission 
NSA    National  Sanuity  Area 
OSC    Onscene  Commander 
PAG    Protective  Action  Guide 
PIO    Public  Information  Officer 
RAP    Radiological  Assistance  Program 

(DOE) 
SCO    State  Coordinating  Officer 
SFO    Senior  FEMA  Official 
TLD    thermoluminescent  dosimeter 
USDA    United  States  Department  of 

Agriculture 
VA    Department  of  Veterans  Affairs 

Appendix  B — Definitions 

Advisory  Team  for  Environment,  Food,  and 
Health — An  interagency  team,  consisting  of 
representatives  from  EPA,  HHS,  USDA,  and 
representatives  from  other  Federal  agencies 
as  necessary,  that  provide  advice  to  the  LFA 
and  States,  as  requested  on  matters 
associated  with  environment,  food,  and 
health  issues  during  a  radiological 
emergency. 

Agreement  State— A  State  that  has  entered 
into  an  Agreement  under  the  Atomic  Energy 
Act  of  1954.  as  amended,  in  which  NRC  has 
relinquished  to  such  States  the  majority  of  its 
regulatory  authority  over  source,  byproduct, 
and  special  nuclear  material  in  quantities  not 
suffkient  to  form  a  critical  mass. 

Assessment — ^The  evaluation  and 
interpretation  of  radiological  measurements 


and  other  information  to  provide  a  basis  for 
decision-making.  Assessment  can  include 
projecJions  of  ofTsite  radiological  impact. 

Coordinate — To  advance  systematically  an 
exchange  of  information  among  principals 
who  have  or  may  have  a  need  to  know 
certain,  information  in  order  to  carry  out  their 
role  in  a  response. 

Disaster  Field  Office  (DFO)— A  center 
established  in  or  near  the  designated  area 
from  which  the  Senior  FEMA  Official  (SFO) 
and  representatives  of  Federal  response 
agencies  will  Interact  with  State  and  local 
government  representatives  to  coordinate 
non-technical  resource  support. 

Emergency— Ainy  natural  or  man-caused 
situation  that  results  in  or  may  result  in 
substantial  injury  or  harm  to  the  population 
or  substantial  damage  to  or  loss  of  property. 

Emergency  Response  Team  (EBT)—A  team 
of  Federal  interagency  personnel  headed  by 
FEMA  deployed  to  the  site  of  an  emergency 
to  serve  as  the  SFO's  key  staff  and  assist  with 
accomplishing  FEMA  responsibilities  at  the 
DFO. 

Federal  Coordinating  Officer  (FCO)— The 
senior  Federal  official  appointed  in 
accordance  with  the  provisions  of  Pub.  L  93- 
288,  as  amended,  to  coordinate  the  overall 
response  and  recovery  activities.  The  FCO 
represents  the  President  as  provided  by  sec. 
303  of  Pub.  L  93-288.  as  amended,  for  the 
purpose  of  coordinating  the  administration  of 
Federal  relief  activities  in  the  designated 
area.  Additionally,  the  POO  is  delegated 
responsibilities  and  performs  those  for  the 
FEMA  Director  as  outlined  in  E.0. 12148,  as 
amended,  and  those  responsibilities 
delegated  to  the  FEMA  Regional  Director  in 
44  CFR  Part  206. 

Federal  Radiological  Monitoring  and 
Assessment  Center  (FRMAC) — An  operations 
center  usually  established  near  the  scene  of 
a  radiological  emergency  from  which  the 
Federal  field  monitoring  and  assessment 
assistance  is  directed  and  coordinated. 

Federal  Radiological  Preparedness 
Coordinating  Committee  (FRPCC)— An 
interagency  committee,  created  by  44  CFR 
Part  351,  to  coordinate  Federal  radiological 
planning  and  training. 

Federal  Response  Plan  (FRP) — A  plan 
designed  to  address  the  consequences  of  any 
disaster  or  emergency  situation  in  which 
there  is  a  need  for  Federal  assistance  under 
the  authorities  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
(Pub.  L  93-288.  as  amended). 

FKMAC  Director— The  person  designated 
by  DOE  or  EPA  to  manage  operations  in  the 
FR.MAQ 

Joint  Information  Center  (JIC) — A  renter 
established  to  coordinate  the  Federal  public 
information  activities  onscene.  It  is  the 
central  point  of  contact  for  all  news  media  at 
the  scene  of  the  incident  Public  information 
officials  from  all  participating  Federal 
agencies  should  collocate  at  the  JIC  PubUc 
information  officials  from  participating  State 
and  local  agencies  also  may  collocate  at  the 

lie 

Joint  Operations  Cenrer(/OC>— Established 
by  the  LFA  under  the  operational  control  of 
the  OSC,  as  the  focal  point  for  management 
and  direction  of  onsite  activities, 
oKjrdination/establishment  of  State 


requirements/priorities,  and  coordination  of 
the  overall  Federal  response. 

Joint  U.S.  Government/Foreign 
Government  Space  Venture—Aay  space 
venture  conducted  jointly  by  the  U.S. 
Government  (DOD  or  NASA)  with  a  foreign 
government  or  foreign  governmental  entity 
that  is  characterized  by  an  ongoing  U.S. 
Government  interest  in  the  successful 
completion  of  the  mission,  active 
involvement  in  mission  operations,  and  uses 
radioactive  sources  and/or  classifiwl 
components,  regardless  of  which  country 
owns  or  provides  said  sources  or 
components,  within  the  space  vehicle.  For 
the  purposes  of  this  plan,  in  a  situation 
whereby  the  U.S.  Government  simply  sells  or 
supplies  radioactive  material  to  a  foreign 
country  for  use  in  a  space  vehicle  and 
otherwise  has  no  active  mission  involvement, 
it  shall  not  be  considered  a  joint  venture. 

Lead  Federal  Agency  (LFA)— The  agency 
which  is  responsible  for  leading  and 
coordinating  all  aspects  of  the  Federal 
response  is  referred  to  as  the  LPA  and  is 
determined  by  the  type  of  emergency.  In 
situations  where  a  Federal  agency  ovims, 
authorizes,  regulates,  or  is  otherwise  deem<»d 
responsible  for  the  facility  or  radiological 
activity  causing  the  emergency  and  has 
authority  to  conduct  and  manage  Federal 
actions  onsite,  that  agency  normally  will  be 
the  LFA. 

License — An  authorization  issued  to  a 
facility  owner  or  operator  by  the  NRC 
pursuant  to  the  conditions  of  the  Atomic 
Energy  Act  of  1954  (as  amended),  or  issued 
by  an  Agreement  State  pursuant  to 
appropriate  State  laws.  NRC  licenses  certain 
acti\'itie8  under  section  170(a)  of  that  Act. 

Local  Government — Any  county,  city, 
village,  town,  district,  or  political 
subdivision  of  any  State,  and  Indian  tribe  or 
authorized  tribal  organization,  or  Alaska 
Native  village  or  organization,  including  any 
rural  conununity  or  unincorporated  town  or 
village  or  any  other  public  entity. 

Monitoring — ^The  use  of  sampling  and 
radiation  detection  equipment  to  determirte 
the  levels  of  radiation. 

National  Defense  Area  (NDA) — An  area 
established  on  non-Federal  lands  located 
within  the  United  States,  its  possessions  or 
its  territories,  for  safeguarding  classified 
defense  information  or  protecting  DOD 
equipment  and/or  material  Establishment  of 
a  National  Defense  Areatemporarily  places 
such  non-Federal  lands  under  the  effective 
control  of  the  Department  of  Defense  and 
results  only  from  an  emergency  event.  The 
senior  EXDD  representative  at  the  scene  shall 
define  the  boundary,  mark  it  with  a  physical 
barrier,  and  post  warning  signs.  The 
landowner's  consent  and  cooperation  shall 
be  obtained  whenever  possible:  however, 
military  necessity  shall  dictate  the  final 
location,  shape,  and  size  of  the  NDA. 

National  Security  Area  (NSA) — ^An  area 
established  on  non-Federal  lands  located 
within  the  United  States,  its  possessions  or 
territories,  for  safeguarding  classified 
information,  and/or  restricted  data  or 
equipment  and  material  belonging  to  IX3E  or 
NASA.  Establishment  of  a  National  Security 
Area  temporarily  places  such  non-Pederai 
lands  under  the  effiective  control  of  DOE  or 
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NASA  and  results  only  from  an  emergency 
event.  The  senior  DOE  or  NASA 
representative  having  custody  of  the  material 
at  the  scene  shall  defme  the  boundary,  mark 
it  with  a  physical  barrier,  and  (>ost  warning 
signs.  The  landowner's  consent  and 
cooperation  shall  be  obtained  whenever 
possible;  however,  operational  necessity 
shall  dictate  the  final  location,  shap)e,  and 
size  of  the  NSA. 

Nuclear  Facilities — Nuclear  installations 
that  use  or  produce  radioactive  materials  in 
their  normal  of)erations. 

Offsite — ^The  area  outside  the  boundary  of 
the  onsite  area.  For  emergencies  occurring  at 
fixed  nuclear  facilities,  "offsite"  generally 
refers  to  the  area  beyond  the  facility 
boundary.  For  emergencies  that  do  not  occur 
at  fixed  nuclear  facilities  and  for  which  no 
physical  boundary  exists,  the  circumstances 
of  the  emergency  will  dictate  the  boundary 
of  the  offsite  area.  Unless  a  Federal  agency 
has  the  authority  to  deBne  and  control  a 
restricted  area,  the  State  or  local  government 
will  define  an  area  as  "onsite"  at  the  time  of 
the  emergency,  based  on  required  response 
activities. 

Offsite  Federal  Support — Federal 
assistance  in  mitigating  the  offsite 
consequences  of  an  emergency  and 
protecting  the  public  health  and  safety, 
including  assistance  with  determining  and 
implementing  public  protective  action 
measures. 

Onscene — ^The  area  directly  affected  by 
radiological  contamination  and  environs. 
Onscene  includes  onsite  and  offsite  areas. 

Onscene  Commander  (OSC) — ^The  lead 
official  designated  at  the  scene  of  the 
emergency  to  manage  onsite  activities  and 
coordinate  the  overall  Federal  response  to  the 
emergency. 

Onsite — The  area  within  (a)  the  boundary 
established  by  the  owner  or  operator  of  a 
fixed  nuclear  facility,  or  (b)  the  area 
established  by  the  LFA  as  a  National  Defense 
Area  or  National  Security  Area,  or  (c)  the  area 
established  around  a  downed/ditched  U.S. 
spacecraft,  or  (d)  the  boundary  established  at 
the  time  of  the  emergency  by  the  State  or 
local  government  with  jurisdiction  for  a 
transportation  accident  not  occurring  at  a 
fixed  nuclear  facility  and  not  involving 
nuclear  weapons. 

Onsite  Federal  Support — Federal 
assistance  that  is  the  primary  res[x>nsibility 
of  the  Federal  agency  that  owns,  authorizes, 
regulates,  or  is  otherwise  deemed  responsible 
for  the  radiological  facility  or  material  being 
transported,  i.e.,  the  LFA.  This  response 
supports  State  and  local  efforts  by  supporting 
the  owner  or  operator's  efforts  to  bring  the 
incident  under  control  and  thereby  prevent 
or  minimize  offsite  consequences. 

Owner  or  Operator— The  organization  that 
owns  or  operates  the  nuclear  facility  or 
carrier  or  cargo  that  causes  the  radiological 
emergency.  The  owner  or  operator  may  be  a 
Federal  agency,  a  State  or  local  government, 
or  a  private  business. 

Protective  Action  Guide  (PAG)— A 
radiation  exp>osure  or  contamination  level  or 
range  established  by  appropriate  Federal  or 
State  agencies  at  which  protective  actions 
should  be  considered. 

Protective  Action  Recommendation 
(Federal) — Federal  advice  to  State  and  local 
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governments  on  measures  that  they  should 
take  to  avoid  or  reduce  exposure  of  the 
public  to  radiation  from  an  accidental  release 
of  radioactive  material.  This  includes 
emergency  actions  such  as  sheltering, 
evacuation,  and  prophylactic  use  of  iodine.  It 
also  includes  longer  term  measures  to  avoid 
or  minimize  exposure  to  residual  radiation  or 
exposure  through  the  ingestion  pathway  such 
as  restriction  of  food,  temporary  relocation, 
and  permanent  resettlement. 

Public  Information  Officer  ^P/0>— Official 
at  headquarters  or  in  the  field  responsible  for 
preparing  and  coordinating  the 
dissemination  of  public  information  in 
cooperation  with  other  respKsnding  Federal, 
State,  and  local  agencies. 

Radiological  Assistance  Program  (RAP) 
Team — A  response  team  dispatched  to  the 
site  of  a  radiological  incident  by  the  U.S. 
Department  of  Energy  (DOE)  regional 
coordinating  office  responding  to  a 
radiological  incident.  RAP  Teams  are  located 
at  DOE  operations  offices  and  national 
laboratories  and  some  area  offices. 

Radiological  Emergency— A  radiological 
incident  that  poses  an  actual,  potential,  or 
perceived  hazard  to  public  health  or  safety  or 
loss  of  property. 

Recovery — Recovery^  in  this  document, 
includes  all  types  of  emergency  actions 
dedicated  to  the  continued  protection  of  the 
public  or  to  promoting  the  resumption  of 
normal  activities  in  the  affected  area. 

Recovery  Plan — A  plan  developed  by  each 
State,  with  assistance  from  the  responding 
Federal  agencies,  to  restore  the  affected  area. 

Regional  Operations  Center  (ROC)— The 
temporary  operations  facility  for  the 
coordination  of  Federal  response  and 
recovery  activities,  located  at  the  FEMA 
Regional  Office  (or  at  the  Federal  Regional 
Center)  and  led  by  the  FEMA  Regional 
Director  or  Deputy  Director  until  the  DFO 
becomes  operational. 

Senior  FEMA  Official  /SFO^-Official 
appointed  by  the  Director  of  FEMA,  or  his 
representative,  to  direct  the  FEMA  response 
at  the  scene  of  a  radiological  emergency. 

State  Coordinating  Officer  (SCO)— An 
official  designated  by  the  Governor  of  the 
affected  State  to  work  with  the  LFA's 
Onscene  Commander  and  Senior  FEMA 
Official  in  coordinating  the  response  efforts 
of  Federal,  State,  local,  volunteer,  and  private 
agencies. 

Subcommittee  on  Federal  Response — A 
subcommittee  of  the  Federal  Radiological 
Preparedness  Coordinating  Committee 
formed  to  develop  and  test  the  Federal 
Radiological  Emergency  Response  Plan.  Most 
agencies  that  will  participate  in  the  Federal 
radiological  emergency  response  are 
represented  on  this  subcommittee. 

Transportation  Emergency— For  the 
purposes  of  this  plan,  any  emergency  that 
involves  a  transportation  vehicle  or  shipment 
containing  radioactive  materials  outside  the 
boundaries  of  a  facility. 

Transportation  of  Radioactive  Materials — 
The  loading,  unloading,  movement,  or 
temporary  storage  en  route  of  radioactive 
materials. 


Appendix  C — Federal  Agency  Response 
Missions,  Capabilities  and  Resources. 
References,  and  Authorities 

Each  Federal  agency  develops  and 
maintains  a  plan  which  describes  a 
detailed  concept  of  operations  for 
implementing  this  Plan.  This  section 
contains  summary  information  about 
the  following  Federal  agencies: 

Department  of  Agriculture  (USDA) 
Department  of  Commerce  (DOC) 
Department  of  Defense  (DOD) 
Department  of  Energy  (DOE) 
Department  of  Health  and  Human  Services 

(HHS) 
Department  of  Housing  and  Urban 

Development  (HUD) 
Department  of  the  Interior  (DOl) 
Department  of  Justice  (DOJ) 
Department  of  State  (DOS) 
Department  of  Transportation  (DOT) 
Department  of  Veterans  Affairs  (VA) 
Environmental  Protection  Agency  (EPA) 
Federal  Emergency  Management  Agency 

(FEMA) 
General  Services  Administration  (GSA) 
National  Aeronautics  and  Space 

Administration  (NASA) 
National  Communications  System  (NCS) 
Nuclear  Regulatory  Conomission  (NRC) 

Summary  information  for  each  agency 
contains:  (1)  A  resp)onse  mission  statement, 
(2)  a  description  of  the  agency's  response 
capabilities  and  resources,  (3)  agency 
response  plan  and  procedures  references,  and 
(4)  sources  of  agency  authority. 

A.  Department  of  Agriculture 

1.  Summary  of  Response  Mission 

The  United  States  Department  of 
Agriculture  (USDA)  provides  assistance  to 
State  and  local  governments  in  developing 
agricultural  protective  action 
recommendations  and  in  providing 
agricultural  damage  assessments.  USDA 
actively  participates  with  EPA  and  HHS  on 
the  Advisory  Team  for  Envirormient,  Food, 
and  Health  when  convened.  USDA  ri?gulatory 
responsibilities  for  the  inspection  of  meat, 
meat  products,  poultry,  poultry  products, 
and  egg  products  are  essential 
uninterruptible  functions  that  would 
continue  during  an  emergency. 

2.  Capabilities  and  Resources 

USDA  can  provide  assistance  to  State  and 
local  governments  through  emergency 
response  f)ersonnel  located  at  its 
Washington,  DC,  headquarters  and  from 
USDA  State  and  county  Emergency  Board 
representatives  located  throughout  the 
country.  USDA  Emergency  Board 
representatives  have  knowledge  of  local 
agriculture  and  can  provide  specific  advice  to 
the  local  agricultural  community.  In 
addition,  USDA,  State,  and  county 
Emergency  Boards  can  assist  in  the  collection 
of  agricultural  samples  during  a  radiological 
emergency. 

The  functions  and  capabilities  of  the  USDA 
to  provide  assistance  in  the  event  of  a 
radiological  emergency  include  the 
following: 


(1)  Provide  assistance  through  regular 
USDA  programs,  if  legally  adaptable  to 
radiological  emergencies; 

(2)  Provide  emergency  food  coupon 
assistance  in  officially  designated  disaster 
areas,  if  a  need  is  determined  by  officials  and 
if  the  commercial  food  system  is  sufficient  to 
accommodate  the  use  of  food  coupons; 

(3)  Assist  in  reallocation  of  USDA-donated 
food  supplies  from  warehouses,  local 
schools,  and  other  outlets  to  emergency  care 
centers.  These  are  foods  donated  to  various 
outlets  through  USDA  food  programs; 

(4)  Provide  lists  that  identify  locations  of 
alternate  sources  of  food  and  livestock  feed 
and  arrange  for  transportation  of  the  food  and 
feed  if  requested; 

(5)  Provide  advice  to  State  and  local 
officials  regarding  the  disposition  of  livestock 
and  poultry  contaminated  by  radiation; 

(6)  Insptect  meat  and  meat  products, 
poultry  and  poultry  products,  and  egg' 
products  identified  for  interstate  and  foreign 
commerce  to  assure  that  they  ape  safe  for 
human  consumption; 

(7)  Assist  State  and  local  officials,  in 
troordination  with  HHS  and  EPA,  in  the 
recommendation  and  implementation  of 
protective  actions  to  limit  or  prevent  the 
ingestion  of  contaminated  food; 

(8)  Assist,  in  conjunction  with  HHS,  in 
monitoring  the  production,  processing, 
storage,  and  distribution  of  food  through  the 
wholesale  level  to  eliminate  contaminated 
product  or  to  reduce  the  contamination  in  the 
product  to  a  safe  level; 

(9)  Assess  damage  to  crops,  soil,livestoi:k, 
poultry,  and  processing  fiacilities;  and 
incorporate  findings  into  a  damage    ■ 
assessment  report; 

(10)  Provide  advice  to  State  and  local . 
officials  on  minimizing  losses  to  agricultural 
resources  from  radiation  effects; 

(11)  Provide  information  and  a.ssisfance  lb 
farmers,  food  processors,  and  distributors  to 
aid  them  in  returning  to  normal  after  a 
radiological  emergency; 

(12)  Provide  a  liaison  to  State  agricultural 
Hgencies  if  requested; 

(13)  Assist  DOE  at  the  FRMAC  in  rollecting 
agricultural  samples  within  the  Ingestion 
Exposure  Pathway  Emergency  Planning 
Zone.  Assist  in  the  evaluation  and  _  - 
a.s.sessment  of  data  to  determine  the  impact 
of  the  emergency  on  agriculture; 

(14)  Assist  in  providing  temporary  housing 
for  evacuees  who  have  lieen  displaced  from 
their  homes  due  to  a  radiological  emergency: 
and  ' 

(15)  Provide  emergency  communic-ations 
assistance  to  the  agricultural  community 
through  the  Cooperative  Ext«'nsion  System, 
an  electronic  mail  system. 

3.  USDA  References 

USDA  Radiological  Emergeocy  Kei^puiise 
Plan,  January  1988. 

4.  USDA  Specific  Authorities 

(1)  Title  7,  U.S.C  241-273. 
-     (2)  Title  7,  U.S.C.  341-349; 
(3)Title7,U.S.a612'C 
(4)  Title  7,  U.S.C.  612  C  Note. 
(5)Titlfr7,  US.C.  1431. 

(6)  Title  7,  U,S.C.  1622. 

(7)  Title  7,  U.S.C.  2014(h). 
(«)  Title  7.  U.S.C  2204. 


(9)  Title  16,  U.S.C  590  a-f. 

(10)  Tide  21,  U.S.C.  451  ef  seq. 

(11)  Tide  21,  U.S.C.  601  et  seq. 

(12)  Title  21,  U.S.C.  1031-1056. 

(13)  Title  42,  U.S.C  1480. 

(14)  Title  42,  U.S.C  3271-3274. 

(15)  Title  50,  U.S.C  Appendix  2251  et  seq. 

(16)  Title  7,  CFR  2.51  (a)(30). 

(17)  E.O.  12656,  November  18, 1988. 

(18)  DR  1800-1.  Marti  5,  1993. 

B.  Department  of  Commerce 

1.  Summary  of  Response  Mission 

The  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  is  the  primary 
agency  within  the  Department  of  Commerce 
(DOC)  responsible  for  providing  assistance  to 
the  Federal,  State,  and  local  organizations 
responding  to  a  radiological  eme^ency. 
Other  assistance  may  be  provided  by  the 
National  Institute  of  Standards  and 
Technology.  DOC's  responsibilities  include: 

(1)  Acquiring  and  disseminating  weather 
data  and  providing  weather  forecasts  in 
direct  support  of  the  emergency  response 
operation; 

(2)  Preparing  and  disseminaUag 
predictions  of  plume  trajectories,  dispersion, 
and  deposition  of  radiological  material 
released  into  the  atmosphere; 

(3)  Providing  local  meteorological  support 
as  needed  to  assure  the  quality  of  these 
predictions; 

(4)  Organizing  and  maintaining  a  special 
data  archive  for  meteorologit^l  information 
related  to  the  emergency  and  its  assessment; 

(5)  Ensuring  that  marine  fishery  products 
available  to  the  public  are  not  contaminated: 

(6)  Providing  assistance  and  reference 
material  for  calibratii^  radiological 
instruments;  and 

(7)  Loaning  radiation  shielding  materials 

2.  Capabilities  and  Resources 

NOAA  is  the  principal  DOCparticipanl  in 
the  response  to  a  radiation  accident.  NOAA 
prepares  both  routine  and  special  weather 
forecasts,  and  makes  use  of  these  forecasts  to 
predict  atmospheric  transport  and 
dispersion-  NOAAs  forecasts  may  be  the 
basis  for  all  public  announcements  on  the 
movement  of  contamination  from  actJdents 
occurring  outside  U.S.  territory  or  during 
domestic  accidems  when  any  released 
radioactive  material  is  expected  to  be  carried 
offsite:  NOAA  has.capahilities  to  do  the 
following: 

(1)  Provide  current  and  forv  rtst 
meteorological  information  a.s  needed  to 
guide  aerial  monitoring  and  sampling,  and  to 
predict  the  transport  and  dispersion  of 
radioa<;tive  materials  (gases,  iiquiiis,  and 
particles). 

(2)  Routinely  foref;ast  the  atmospheric 
transport,  dispersion,  arid  df'position  of  the 
radioacUve  materials,  and  disseminate  (he 
results  of  these  compulations  via  automatic 
facsimile  to  all  relevant  parties,  twii'«  per 
day. 

(3)  Produce  (and  archive)  special  high- 
resolution  meteorological  data  sets  for 
providing  an  improved  cjipability  to  predict 
atmospheric  transport  and  dispersion  of 
radioactive  materials  in  the  atmosphere. 

(4)  Augment  routine  and  special  upper 
atmosphere  and  surface  meteorological 


observation  systems,  as  required  to  improve 
the  quality  of  these  predictions. 

(5)  Evaluate  NOAA's  transport  and 
dispersion  forecast  products  in  conjunction 
with  those  of  other  nations'  weather  servicps 
responding  to  the  emergency,  to  provide  a 
more  internationally  consistent  product. 

Additionally,  DOC  may  provide  support  to 
HHS  at  its  request,  through  the  National 
Marine  Fisheries  Service,  in  order  to  avoid 
human  consumption  of  contaminated 
commercial  fishery  products  (marine  area 
only).  The  National  Institute  of  Standards 
and  Technology  can  assist  in  calibrating 
radiological  instruments  by  comparison  with 
national  standards  or  by  providing  standard 
reference  materials  for  calibration,  as  well  as 
making  extensive  data  on  the  physical 
properties  of  materials  available.  The 
National  Institute  of  Standards  and 
Technology  can  also  supply  temporary 
radiation  shielding  materials. 

3.  DOC  References 

National  Plan  for  Radiological  Emergpntie-s 
at  Commercial  Nuclear  Power  Plants.  Federal 
Coordinator  for  Meteorological  Services  and 
Supporting  Research,  National  Oceanic  and 
Atmospheric  Administration,  November 
1982. 

4.  DOC  Specific  Authorities 

Department  of  Commerce  Organization 
Order  25-58,  as  amended,  June  18.  1987. 

C.  Department  of  Defense 

1.  Summary  of  Response  .Mission 

The  Department  of  Defense  (DOD)  is 
•  hari^'d  with  the  safe  handling,  storage, 
maintenance,  assembly,  and  transportation  i>l 
nuclear  weapons  and  other  radioartive 
materials  in  DOD  custody,  and  with  the  si«fe 
operation  of  DOD  nuclear  facilities.  Inlu'ren? 
in  this  responsibility  is  the  requirement  to 
protect  life  and  property  from  any  hetllh  tn 
safety  hazards  that  could  ensue  from  an 
accident  or  significant  incident  assnt.iatt?<i 
wilh-these  materials  or  activities. 

The  DOD  role  in  a  Federal  response  will 
depend  on  the  circumstances  of  the 
emergency.  DOD  will  be  the  LFA  if  the 
emergency  involves  one  of  its  facilities  or  a 
nuclear  weapon  in  its  custody.  Within  UOO, 
the  military  service  or  agency  responsible  ioi 
the  facility,  ship,  or  area  is  responsible  l<»r 
the  onsite  response.  The  military  ser\ii:e  ur 
agency  having  custody  of  the  material 
outside  an  installation  boundary  is 
respionsible  for  the  onsite  response.  For 
emergencies  ocr  urring  under  cimimsi.im  «s 
for  which  DOD  is  not  responsible,  DOD  will 
not  be  the  LFA,  but  will  support  and  avvisi 
in  the  Federal  response. 

2.  Capabilities  and  Resoun.es 

Offsite  authority  .-^nd  rpsponsibilitv  i?t  ;i 
nuclear  accident  rest  with  Slate  and  lotiil 
officials.  It  is  important  to  recognize  th:3l  f'lr 
nuclear  weapons  or  weapon  compKDneni 
accidents,  land  may  be  temporarily  p'-ici-d 
under  effective  Kednral  control  by  the 
establishment  of  a  National  Defense  .^rea  or 
National  Security  Area  to  protect  U.S. 
Government  classified  materials.  These  l;-,'id» 
will  revert  back  to  State  control  upon 
disestablishment  of  the  National  Defen'ie 
Are,i  or  National  .Seciiritv  Area. 
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DOD  has  a  trained  and  equipped  nuclear 
response  organization  to  deal  with  accidents 
at  its  facilities  or  involving  materials  in  its 
custody.  Radiological  resources  include 
trained  response  personnel,  sptecialized 
radiation  instruments,  and  mobile  instrument 
calibration  and  repair  capabilities.  DOD  also 
may  perform  special  sampling  of  airborne 
contamination  on  request.  Descriptions  of  the 
capabilities  and  assets  of  DOD  response 
teams  can  be  found  in  DOD  5100.52M. 

DOD  may  provide  assistance  in  the  form  of 
personnel,  logistics  and  telecommunications, 
assistance  and  expertise  in  site  restoration, 
including  airlift  services,  when  available, 
u{X)n  the  request  of  the  LFA  or  FEMA. 
Requests  for  assistance  must  be  directed  to 
the  National  Military  Command  Center  or 
through  channels  established  by  prior 
agreements. 

3.  DOD  References 

(1)  DOD  Directive  5100.52,  EXDD  Response 
to  an  Accident  or  Significant  Incident 
Involving  Radiological  Materials. 

(2)  DOD  Directive  5230.16,  Nuclear 
Accident  and  Incident  Public  Affairs 
Guidance. 

(3)  DOD  Directive  3025.1,  Military  Support 
to  Civil  Authorities. 

(4)  DOD  Directive  3025.12,  Military 
Assistance  for  Civil  Disturbances. 

(5)  DOD  Directive  3150.5.  DOD  Response 
to  Improvised  Nuclear  Device  (IND)  Incident. 

(6)  DOD  5100.52M,  Nuclear  Weapon 
Accident  Response  Procedures  (NARP) 
Manual. 

(7)  joint  Federal  Bureau  of  Investigation. 
Department  of  Energy,  and  Department  of 
Defense  Agreement  for  Response  to 
Improvised  Nuclear  Device  Incidents. 

4.  DOD  Specific  Authorities 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended. 

(2)  Pub.  L.  97-351  "Convention  on  the 
Physical  Protection  of  Nuclear  Material 
Implementation  Act  of  1982." 

(3)  Department  of  Defense,  Department  of 
Energy,  Federal  Emergency  Management 
Agency  Memorandum  of  Agreement  of 
Response  to  Nuclear  Weapon  Accidents  and 
Nuclear  Weapon  Significant  Incidents.  1983. 

D.  Department  of  Energy 

1.  Summary  of  Response  Mission 

The  Department  of  Energy  (DOE)  owns  and 
0{>erates  a  variety  of  radiological  activities 
throughout  the  United  States.  These  activities 
include:  fixed  nuclear  sites;  the  use.  storage, 
and  shipment  of  a  variety  of  radioactive 
materials;  the  shipment  of  spent  reactor  fuel; 
the  production,  assembly,  and  shipment  of 
nuclear  weapons  and  special  nuclear 
materials;  the  production  and  shipment  of 
radioactive  sources  for  space  ventures;  and 
the  storage  and  shipment  of  radioactive  and 
mixed  waste.  DOE  is  responsible  for  the  safe 
operation  of  these  activities  and  should  an 
emergency  occur  at  one  of  its  sites  or  an 
activity  under  its  control,  DOE  will  be  the 
LFA  for  the  Federal  response. 

Due  to  its  technical  capabilities  and 
resources,  the  DOE  may  perform  other  roles 
within  the  Federal  response  to  a  radiological 
emergency.  With  extensive,  field-based 
radiological  resources  tlKoughout  the  United 


States  available  for  emergency  deployment, 
the  DOE  resf)onds  to  requests  for  offsite 
radiological  monitoring  and  assessment 
assistance  and  serves  as  the  initial 
coordinator  of  all  such  Federal  assistance  (to 
include  initial  management  of  the  FRMAC)  to 
State  and  local  governments.  With  other 
specialized,  deployable  assets,  DOE  assists 
other  Federal  agencies  responding  to 
malevolent  nuclear  emergencies,  accidents 
involving  nuclear  weapons  not  under  DOE 
custody,  emergencies  caused  by  satellites 
containing  radioactive  sources,  and  other 
radiological  incidents  as  appropriate. 

2.  Capabilities  and  Resources 

DOE  has  trained  personnel,  radiological 
instruments,  mobile  laboratories,  and 
radioanalytical  facilities  located  at  its 
national  laboratories,  production,  and  other 
facilities  throughout  the  country.  Through 
eight  Regional  Coordinating  Offices,  these 
resources  form  the  basis  for  the  Radiological 
Assistance  Program,  which  can  provide 
technical  assistance  in  any  radiological 
emergency.  DOE  can  provide  specialized 
radiation  detection  instruments  and  support 
for  both  its  response  as  LFA  and  as  initial 
coordinator  of  Federal  radiological 
monitoring  and  assessment  assistance.  Some 
of  the  specialized  resources  and  capabilities 
include: 

(1)  Aerial  monitoring  capability  for 
tracking  dispersion  of  radioactive  material 
and  mapping  ground  contamination; 

(2)  A  computer-based,  emergency 
preparedness  and  resfxjnse  predictive 
capability  that  provides  rapid  predictions  of 
the  transport,  diffusion,  and  deposition  of 
radionuclides  released  to  the  atmosphere  and 
dose  projections  to  people  and  the 
environment; 

(3)  Specialized  equipment  and  instruments 
and  response  teams  for  locating  radioactive 
materials  and  handling  damaged  nuclear 
weapons; 

(4)  Medical  exp>erts  on  radiation  effects  and 
the  treatment  of  exposed  or  contaminated 
patients;  and 

(5)  Support  facilities  for  DOE  response, 
including  cormnand  post  supplies, 
communications  systems,  generators,  and 
portable  video  and  photographic  capabilities. 

3.  DOE  References 

(1)  DOE  Order  5500.1B,  Emergency 
Management  System,  April  1991. 

(2)  DOE  Order  5500.2B,  Emergency 
Categories,  Classes,  and  Notification  and 
Reporting  Requirements,  April  1991. 

(3)  DOE  Order  5500.3A,  Planning  and 
Preparedness  for  Operational  Emergencies, 
April  1991. 

(4)  DOE  Order  5500.4.  Public  Affairs  Policy 
and  Planning  Requirements  for  Emergencies, 
August  1981. 

(5)  DOE  Order  5530.1  A,  Accident  Response 
Group,  September  1991. 

(6)  DOE  Order  5530.2,  Nuclear  Emergency 
Search  Team,  September  1991. 

(7)  DOE  Order  5530.3,  Radiological 
Assistance  Program.  January  1992. 

(8)  DOE  Order  5530.4,  Aerial  Measuring 
System,  September  1991. 

(9)  DOE  Order  5530.5,  Federal  Radiological 
Monitoring  and  Assessment  Center,  July 
1992. 


4.  DOE  Sp>ecific  Authorities 

(1)  Atomic  Energy  Act  of  1954  as  amended. 

(2)  Energy  Reorganization  Act  of  1974 
(Pub.  L.  93-438). 

(3)  Department  of  Energy  Organization  Act 
ofl977(Pub.L.  95-91). 

(4)  Nuclear  Waste  Policy  Act  of  1982  (Pub. 
L.  97-425). 

(5)  Title  44,  CFR.  Part  351,  Radiological 
Emergency  Planning  and  Preparedness. 
March  1982. 

E.  Department  of  Health  and  Human  Senices 

1.  Summary  of  Response  Mission 

In  a  radiological  emergency,  the 
Department  of  Health  and  Human  Services 
(HHS)  assists  with  the  assessment, 
preservation,  and  protection  of  human  health 
and  helps  ensure  the  availability  of  essential 
health/medical  and  human  services.  Overall. 
HHS  emergency  response  is  coordinated  by 
the  Office  of  the  Assistant  Secretary  for 
Health,  Office  of  Emergency  Preparedness. 
HHS  provides  technical  and  nontechnical 
assistance  in  the  form  of  advice,  guidance, 
and  resources  to  Federal,  State,  and  local 
goverimients.  The  principal  HHS  response 
comes  from  the  U.S.  Public  Health  Service. 
HHS  actively  participates  with  EPA  and 
USDA  on  the  Advisory  Team  for 
Environment,  Food,  and  Health  when 
convened. 

2.  Capabilities  and  Resources 

HHS  has  personnel  located  at 
headquarters,  regional  offices,  and  at 
laboratories  and  other  facilities  who  can 
provide  assistance  in  radiological 
emergencies.  The  agency  can  provide  the 
following  kinds  of  advice,  guidance,  and 
assistance: 

(1)  Assist  State  and  local  government 
officials  in  making  evacuation  and  relocation 
decisions: 

(2)  Ensure  the  availability  of  health  and 
medical  care  and  other  human  services 
(especially  for  the  aged,  the  poor,  the  infirm, 
the  blind,  and  others  most  in  need); 

(3)  Provide  advice  and  guidance  in 
assessing  the  impact  of  the  effects  of 
radiological  incidents  on  the  health  of 
persons  in  the  affected  area; 

(4)  Assist  in  providing  crisis  counseling  to 
victims  in  affected  geographic  areas; 

(5)  Provide  guidance  on  the  use  of 
radioprotective  substances  (e.g.,  thyroid 
blocking  agents),  including  dosage,  and  also 
projected  radiation  doses  that  warrant  the  use 
of  such  drugs; 

(6)  In  conjunction  with  DOE  and  DOD, 
advise  medical  personnel  on  proper  medical 
treatment  of  people  exposed  to  or 
contaminated  by  radioactive  materials: 

(7)  Recommend  Protective  Action  Guides 
for  food  and  animal  feed  and  assist  In 
developing  technical  recommendations  on 
protective  measures  for  food  and  animal  feed; 
and 

(8)  Provide  guidance  to  State  and  local 
health  officials  on  disease  control  measures 
and  epidemiological  surveillance  and  study 
of  exposed  populations. 

3.  HHS  References 

(1)  55  FR  2879,  January  29,  1990— 
Delegations  of  authority  to  the  Assistant 
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Secretary  for  Health  for  department-wide 
emergency  preparedness  functions. 

(2)  55  FR  2885,  January  29,  1990— 
Statement  of  organization,  functions  and 
delegations  of  authority  to  the  Office  of 
Emergency  Preparedness. 

(3)  Federal  Response  Plan,  Emergency 
Support  Functions  #8  (Health  and  Medical 
Services).  April  1992. 

(4)  Disaster  Response  Guides,  Operating 
Divisions.  Various  Dates. 

4.  HHS  Specific  Authorities 

(1)  Public  Health  Service  Act. 

(2)  Food,  Drug,  and  Cosmetic  Act  of  1938. 

(3)  Snyder  Act.  25  U.S.C.  13  (1921). 

(4)  Transfer  Act  (Pub.  L.  83-568). 

(5)  Indian  Health  Care  and  Improvement 
Act  (Pub.  L.  14-437). 

(6)  Federal  Civil  Defense  Act  of  1950. 

(7)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act  of 
1980  (SUPERFUND)  (Pub.  L.  96-510)  as 
amended  by  the  SUPERFUND  Amendments 
and  Reauthorization  Act  of  1986  (Pub.  L.  99- 
499)  (1986). 

(8)  42  U.S.C.  3030— §  310  of  the  Older 
Americans  Act. 

[9M2  U.S.C.  601  et  seq.— §401  et  seq.  of 
the  Social  Security  Act. 

(10)  45  CFR  233.120— Emergency 
Community  Services  Homeless  Grant 
Program. 

(11)  45  CFR  233.120— AFDC  Emergency 
Assistance  Program. 

(12)  45  CFR  233.20  (a)(2)(v)— AFDC 
Special  Needs  Allowance. 

(13)  Runaway  and  Homeless  Youth  Act  (as 
amended),  §  366(0). 

(14)  Omnibus  Budget  Reconciliation  Act  of 
1981,  Title  XXVI  (as  amended  by  Pub.  L.'s 
98-558,  9»-425,  101-501,  101-517)— Low 
Income  Home  Energ>'  Assistance  Program. 

(15)  E.O.  12656,  National  Security 
Emergency  Preparedness — Part  8. 

F.  Department  of  Housing  and  Urban 
Development 

1.  Summary  of  Response  Mission 

The  Department  of  Housing  and  Urban 
Development  (HUD)  provides  information  on 
available  housing  for  disaster  victims  or 
displaced  persons.  HUD  assists  in  planning 
for  and  placing  homeless  victims  by 
providing  emergency  housing  and  technical 
and  support  staff  within  available  resources. 

2.  Capabilities  and  Resources 

HUD  has  capabilities  to  do  the  following: 

(1)  Review  and  report  on  available  housing 
tor  disaster  victims  and  displaced  persons; 

(2)  Assist  in  planning  for  and  placing 
homeless  victims  in  available  housing; 

(3)  Provide  staff  to  support  emergency   ' 
housing  within  available  resources;  and 

(4)  Provide  technical  housing  assistance 
and  advisory  personnel. 

3.  HUD  References 

HUD  Handbook  3200.02,  REV-3.  "Disaster 
Response  and  Assistance." 

4.  HUD  Specific  Authorities 

HUD  housing  programs  provide  the 
Department  some  discretion,  to  the  extent 
permissible  by  law,  in  granting  waiverrof 
eligibility  requirements  to  disaster-displaced 


families.  These  programs  provide  rental 
housing  assistance,  HUD/FHA-insured  loans 
to  repair  and  rebuild  homes,  and  HUD/FHA- 
insured  loans  to  purchase  new  or  existing 
housing,  under  the  following  authorities: 

(1)  National  Housing  Act,  as  amended. 

(2)  United  States  Housing  Act  of  1977,  as 
amended. 

(3)  Housing  and  Community  Development 
Act  of  1974. 

(4)  National  Affordable  Housing  Act  of 
1990  (Pub.  L.  101-625). 

G.  Department  of  the  Interior 

1.  Summary  of  Response  Mission 

The  Department  of  the  Interior  (DOI) 
manages  over  500  million  acres  of  Federal 
lands  and  thousands  of  Federal  natural 
resources  facilities  and  is  responsible  for 
these  lands  and  facilities,  as  well  as  other 
natural  resources  such  as  endangered  and 
threatened  species,  migratory  birds, 
anadromous  fish,  and  marine  mammals, 
when  they  are  threatened  by  a  radiological 
emergency.  In  addition,  DOI  coordinates 
emergency  response  plans  for  DOI-managed 
refuges,  parks,  recreation  areas,  monuments, 
public  lands,  and  Indian  trust  lands  with 
State  and  local  authorities;  operates  its  water 
resources  projects  to  protect  municipal  and 
agricultural  water  supplies  in  cases  of 
radiological  emergencies;  and  provides 
advice  and  assistance  concerning  hydrologic 
and  natural  resources,  including  fish  and 
wildlife,  to  Federal,  State,  and  local 
government  upon  request.  DOI  also 
administers  the  Federal  Government's  trust 
responsibility  for  512  Federally  recognized 
Indian  tribes  and  villages,  and  about  50 
million  acres  of  Indian  lands.  The  Bureau  of 
Indian  Affairs  of  the  Department  of  the 
Interior  is  available  to  assist  other  agencies  in 
consulting  with  these  tribes  about 
radiological  emergency  preparedness  and 
responses  to  emergencies.  DOI  also  has 
certain  resf>onsibilities  for  the  island 
territories  of  the  United  States.- 

2.  Capabilities  and  Resources 

DOI  has  personnel  at  headquarters  and  in 
regional  offices  with  technical  expertise  to  do 
the  following: 

(1)  Advise  and  assist  in  assessing  the 
nature  and  extent  of  radioactive  releases  to 
water  resources  including  support  of 
monitoring  personnel,  equipment,  and 
laboratory  analytical  capabilities. 

(2)  Advise  and  assist  in  evaluating 
processes  affecting  radioisotopes  in  soils, 
including  piersonnel,  equipment,  and 
laboratory  support. 

(3)  Advise  and  assist  in  the  development 
of  geographical  information  systems  (GIS) 
databases  to  be  used  in  the  analysis  and 
assessment  of  contaminated  areas  including 
personnel,  equipment,  and  databases. 

(4)  Provide  hydrologic  advice  and 
assistance,  including  monitoring  personnel, 
equipment,  and  laboratory  support. 

(5)  Advise  and  assist  in  assessing  and 
minimizing  offsite  consequences  on  natural 
resources,  including  fish  and  wildlife,  land 
reclamation,  mining,  and  mineral  expertise. 

(6)  Advise  and  assist  the  Territories  of 
Guam,  American  Samoa,  and  the  Virgin 
Islands  and  the  Trust  Territory  of  the  Pacific 


Islands  (interim)  on  economic,  social,  and 
political  matters. 

(7)  Coordinate  and  provide  liaison  betwpf n 
Federal,  State,  and  local  agencies  and 
Federally  recognized  Indian  tribal 
governments  on  questions  of  radiological 
emergency  preparedness  and  responses  to 
incidents. 

3.  DOI  References 

(1)  910  DM  5  (Draft)— Interior  Emergency 
Operations,  Federal  Radiological  Emergent  \ 
Response  Plan. 

(2)  296  DM  3  (Draft)— Interior  Emergen(  y 
Delegations.  Radiological  EmeT^gencies. 

4.  DOI  Specific  Authorities 

(1)  Organic  Act  of  1879  providing  for 
"surveys,  investigations,  and  research 
covering  the  topography,  geology,  hydrologv 
and  the  mineral  and  water  resources  of  the 
United  States."  (43  U.S.C.  31)  (USGS). 

(2)  Appropriations  Act  of  1894  providing 
for  gaging  streams  and  assessment  of  water 
supplies  of  the  U.S.  (28  Stat.  398)  (USGS). 

(3)  OMB  Circular  A-67  (1964)  giving  DOI 
(USGS)  responsibility  "•  •   •  for  the  design 
and  operation  of  the  national  network  for 
acquiring  data  on  the  quantity  and  qualitv  of 
surface  ground  waters  •  •   •  ••  (L'SGS). 

(4)  The  Reclamation  Act  of  1902,  as 
amended  (43  U.S.C.  391),  and  project 
authorization  acts  (BuRec). 

(5)  National  Park  Service  Act  of  1916  (16 
use.  1  et  seq)  and  park  enabling  acts  (NPS) 

(6)  The  Snyder  Act  of  1921,  as  amended 
(25  U.S.C.  13)  DOI  shall  direct,  supervise, 
and  expand  such  monies  appropriated  by 
Congress  for  the  benefit,  care,  and  assistam  e 
of  Indians  throughout  the  United  Stales  for 
such  purposes  as  the  relief  of  distress,  and 
conservation  of  health,  for  improvement  of 
operation  and  maintenance  of  existing  Indian 
irrigation  and  water  supplv  svstems  •   *   • 
etc.  (BIA). 

(7)  National  Wildlife  Refuge  System 
Administration  Act  of  1966.  as  amended  116 
U.S.C.  668dd),  and  refuge  enabling  acts 
(FWS). 

(8)  Federal  Land  Policy  and  Management 
Act  of  1976  (43  use.  1701  et  seq.)  (BLM). 

(9)  Endangered  Species  Act  (1973).  Federal 
agencies  may  not  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  (FWS). 

(10)  Migraton-  Bird  Treaty  Act  (1918). 
Prohibits  the  taking  of  migratory  birds 
without  permits  (FWS). 

(11)  Anadromous  Fish  Consenation  Act. 
Reestablishes  anadromou*  fish  habitat  (FWS). 

(12)  Marine  Mammal  Protection  Act  (1972). 
Conserves  marine  mammals  with 
management  of  certain  species  vested  in  DOI 
(FWS). 

H.  Department  of  Justice 

1.  Summar\-  of  Response  Mission 

The  Department  of  Justice  (DO))  is  the  U-ad 
agency  for  coordinating  the  Federal  response 
to  acts  of  terrorism  in  the  United  States  and 
U.S.  territories.  Within  the  DOJ,  the  Federal 
Bureau  of  Investigation  (FBI)  will  manage  !h<' 
law  enforcement  aspect  of  the  Federal 
respjonse  to  such  incidents.  The  FBI  also  is 
responsible  for  investigating  all  alleged  or 
suspected  criminal  violations  of  the  .Momic 
Energy  Act  of  1954.  as  amended. 
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2.  Capabilities  and  Resources 

The  FBI  will  coordinate  ail  law 
enforcement  operations  including 
intelligence  gathering,  hostage  negotiations, 
and  tactical  operations. 

3.  DO]  References 

(1)  Memorandum  of  Understanding 
between  DOJ,  DOD.  and  DOE  for  Responding 
to  Domestic  Malevolent  Nuclear  Weapons 
Emergencies. 

(2)  Federal  Bureau  of  Investigation  Nuclear 
Incident  Response  Plan. 

(3)  Memorandum  of  Understanding 
between  DOE  and  the  FBI  for  Responding  to 
Nuclear  Threat  Incidents. 

(4)  Memorandum  of  Understanding 
between  the  FBI  and  the  NRC  Regarding 
Nuclear  Threat  Incidents  Involving  NRC- 
Licensed  Facilities,  Materials,  or  Activities. 

(5)  Memorandum  of  Understanding 
between  DOE.  FBI.  White  House  Military 
Office,  and  the  U.S.  Secret  Service  Regarding 
Nuclear  Incidents  Concerning  the  Office  of 
the  President  and  Vice  President  of  the 
United  States. 

(6)  joint  Federal  Bureau  of  Investigation. 
Def>artment  of  Energy,  and  Department  of 
Defense  Agreement  for  Response  to 
Improvised  Nuclear  Device  Incidents. 

4.  DOJ  Specific  Authorities 

(1)  Title  42,  U.S.C,  §  2011-2284  (Atomic 
Energy  Act  of  1954,  as  amended). 

(2)  Title  18,  U.S.C,  §831  (Prohibited 
Transactions  Involving  Nuclear  Materials). 

I.  Department  of  State 

1.  Summary  of  Response  Mission 

The  Department  of  State  (DOS)  is 
responsible  for  the  conduct  of  relations 
between  the  U.S.  Government  and  other 
governments  and  international  organizations 
and  for  the  protection  of  U.S.  interests  and 
citizens  abroad. 

In  a  radiological  emergency  outside  the 
United  States.  DOS  is  responsible  for 
coordinating  U.S.  Government  actions 
concerning  the  event  in  the  country  where  it 
occurs  (including  evacuation  of  U.S.  citizens, 
if  necessary)  and  internationally.  Should  the 
FRERP  be  invoked  due  to  the  need  for 
domestic  action,  DOS  will  continue  to  bold 
this  role  %rithin  the  FRPCC  struct\u«. 
Specifically,  DOS  will  coordinate  foreign 
information-gathering  activities  and,  in 
particular,  conduct  all  contacts  %vith  foreign 
governments  except  in  cases  where  existing 
bilateral  agreements  permit  direct  agency-to- 
agency  coop>eratioi^  In  the  latter  situation, 
the  U.S.  agency  will  keep  DOS  fully  informed 
of  all  communications. 

In  a  domestic  radiological  emergency  with 
potential  international  trans-boundary 
consequences,  DOS  will  coordinate  all 
contacts  with  foreign  governments  and 
agencies  except  where  existing  bilateral 
agreements  provide  for  direct  exchange  of 
infoimation.  DOS  is  responsible  for 
conveying  the  U.S.  Government  res[x>nse  to 
foreign  offers  of  assistance. 

2.  Capabilities  and  Resources 

The  State  Department  maintains  embassies, 
missions,  interest  sections  (in  countries 
where  the  United  States  does  not  have 
diplomatic  relations),  and  consulates 


throughout  the  world.  The  State  Department 
Operations  Center  is  cap>able  of  secure, 
immediate,  around-the-clock 
communications  with  diplomatic  posts.  The 
diplomatic  personnel  stationed  at  a  post  are 
knowledgeable  of  local  factors  important  to 
clear  and  concise  communication,  and 
frequently  speak  the  local  language.  The 
Ambassador  is  the  President's  personal 
representative  to  the  host  government,  and 
his  country  team  is  responsible  for 
coordinating  official  contacts  between  the 
U.S.  Government  and  the  host  government  or 
international  organization. 

3.  DOS  References 

Task  Force  Manual  for  Crisis  Management 
(rev.  11  January  1990). 

4.  DOS  Specific  Authorities 

(1)  Presidential  Direct! ve/NSC-27  (PI>-27) 
of  January  19, 1978. 

(2)  22  U.S.C  2656. 

(3)  22  U.S.C.  2671(a)(92)(A). 

/.  Department  of  Transportation 

1.  Summary  of  Response  Mission 

The  Department  of  Transportation  (DOT) 
Radiological  Emergency  Response  Plan  for 
Non-Defense  Emergencies  provides 
assistance  to  State  and  local  governments 
when  a  radiological  emergency  adversely 
affects  one  or  more  transportation  modes  and 
the  States  or  local  jurisdictions  requesting 
assistance  have  inadequate  technical  and 
logistical  resources  to  meet  the  demands 
created  by  a  radiological  emergency. 

2.  Capabilities  and  Resources 

DOT  can  assist  Federal,  State,  and  local 
govenmients  with  emergency  transportation 
needs  and  contribute  to  the  response  by 
assisting  with  the  control  and  protection  of 
transportation  near  the  area  of  the 
emergency.  DOT  has  capabilities  to  do  the 
following: 

(1)  Support  State  and  local  governments  by 
identifying  sources  of  civil  transp>ortation  on 
request  and  when  consistent  with  statutory 
respionsibilities. 

(2)  Coordinate  the  Federal  civil 
transportation  response  in  support  of 
emergency  transportation  plans  and  actions 
with  State  and  local  governments.  (This  may 
include  provision  of  Federally  controlled 
transportation  assets  and  the  controlling  of 
transportation  routes  to  protect  commercial 
transportation  and  to  facilitate  the  movement 
of  response  resources  to  the  scene.) 

(3)  Provide  Regional  Emergency 
Transportation  Coordinators  and  staff  to 
assist  State  and  local  authorities  in  planning 
and  response. 

(4)  Provide  technical  advice  and  assistance 
on  the  transportation  of  radiological 
materials  and  the  impact  of  the  incident  on 
the  transportation  system. 

(5)  Provide  exemptions  bora  normal 
transf)ortation  hazardous  materials 
regulations  if  public  interest  is  best  served  by 
allowing  shipments  to  be  made  in  variance 
with  the  regulations.  Most  exemptioiu  are 
issued  following  public  notice  procedures, 
but  if  emergency  conditions  exist.  DOT  can 
issue  emergency  exemptions  by  telephone. 

(6)  Control  airspkace.  including  the 
imposition  of  Temporary  Flight  Restrictions 


and  issuance  of  Notices  to  Airmen 
(NOTAMS).  both  to  give  priority  to 
emergency  flights  and  protect  aircraft  from 
contaminated  airspace. 

DOT  is  responsible  for  dealing  with  the 
International  Atomic  Energy  Agency  and 
foreign  Comp>etent  Authorities  on  issues 
related  to  packaging  and  other  standards  for 
the  international  transpwrt  of  radioactive 
materials.  If  a  transptort  accident  involves 
international  shipments  of  radioactive 
materials,  DOT  will  be  the  point  of  contact 
for  dealing  with  the  transportation 
authorities  of  the  foreign  country  that  offered 
the  material  for  transport  in  the  United 
States. 

3.  DOT  References 

(1)  Department  of  Transportation 
Radiological  Emergency  Response  Plan  for 
Non-Defense  Emergencies,  August  1985. 

(2)  DOT  Order  1900.8,  Department  of 
Transportation  Civil  Emergency 
Preparedness  Policies  and  Program(s). 

(3)  DOT  Order  1900.7D,  Crisis  AcUon  Plan. 

(4)  Transportation  Annex  (Emergency 
Support  Function  #1),  Federal  Response 
Plan. 

4.  DOT  Specific  Authorities  • ' 

(1)  49  U.S.C.  301. 

(2)  44  CFR  351.  Radiological  Emergency 
Planning  and  Preparedness  Final 
Regulations, -§351.25,  the  Department  of 
Transportation. 

K.  Department  of  Veterans  Affairs 

1.  Summary  of  Response  Mission 

The  Department  of  Veterans  Affairs  (VA) 
can  assist  other  Federal  agencies.  State  and 
local  governments,  and  individuals  in  an 
emergency  by  providing  immediate  and  long- 
term  medical  care,  including  management  of 
radiation  trauma,  as  well  as  first  aid,  at  its 
facilities  or  elsewhere.  VA  can  make 
available  repossessed  VA  mortgaged  homes 
to  be  used  for  housing  for  affected 
individuals.  VA  can  manage  a  system  of 
disposing  of  the  deceased.  VA  can  provide 
medical,  biological,  radiological,  and  other 
technical  guidance  for  response  and  recovery 
reactions.  Generally,  none  of  these  actions 
will  be  taken  unilaterally  but  at  the  request 
of  a  responsible  senior  Federal  official  and 
with  appropriate  external  funding. 

2.  CapMbilities  and  Resources 

In  addition  to  the  capabilities  listed  above. 
VA: 

(1)  Op)erates  almost  200  full-facility 
hospitals  and  outpatient  clinics  throughout 
the  United  States; 

(2)  Has  almost  200.000  employees  with 
broad  medical,  scientific,  engineering  and 
design,  fiscal,  and  logistical  capabilities; 

(3)  Manages  the  National  Cemetery  System 
in  38  States; 

(4)  May  have  a  large  inventory  of 
repossessed  homes  (this  inventory  varies 
according  to  economic  trends); 

(5)  Is  one  of  the  Federal  managers  of  the 
National  Disaster  Medical  System; 

(6)  Is  a  participant  in  the  VA/DOD 
contingency  plan  for  Medical  Backup  in 
times  of  national  emergency; 

(7)  Has  the  capability  to  manage  the 
medical  effects  of  radiation  trauma  using  the 
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VA's  Medical  Emergency  Radiological 
Response  Teams  (MERRTs);  and 

(8)  Has  a  fully  equipp>ed  emergency  center 
with  multi-media  communications  at  the 
Emergency  Medical  Preparedness  Office 
(EMPOJ. 

3.  VA  References 

MP-1,  Part  II,  Chapter  13  (Emergency 
Preparedness  Plan),  March  20, 1985.  as 
revised. 

4.  VA  Specific  Authorities 

(1)  Federal  Civil  Defense  Act  of  1950.  as 
amended. 

(2)  National  Security  Decision  Directive 
Number  47  (NSDD-47).  July  22. 1982, 
Emergency  Mobilization  Preparedness. 

(3)  National  Security  Decision  Directive 
Number  97  (NSDD-97),  June  13, 1982, 
National  Security  Telecommunications 
Policy. 

(4)  National  Plan  of  Action  for  Emergency 
Mobilization  Preparedness. 

(5)  Veterans  Administration  and 
Department  of  Defiense  Health  Resources 
Sharing  and  Emergency  Op>erations  Act,  Pub. 
L.  97-174.  May  4.  1982. 

(6)  E.0. 12656.  Assignment  of  Emergency 
Prep>aredness  Responsibilities.  November  18, 
1988. 

(7)  E.0. 12657,  Federal  Emergency 
Management  Agency  Assistance,  Emergency 
Preparedness  Planning  at  Commercial 
Nuclear  Power  Plants,  November  23, 1988. 

L.  Environmenta]  Protection  Agency 

1.  Summary  of  Response  Mission 
The  Environmental  Protection  Agency 
(EPA)  assists  Federal.  Sute,  and  local 
govenmients  during  radiological  emergencies 
by  providing  environmental  and  water 
supply  monitoring,  recommending  protective 
actions,  and  assessing  the  consequences  of 
radioactivity  releases  to  the  environment. 
These  services  may  be  provided  at  the 
request  of  the  Federal  or  State  Government, 
or  EPA  may  respond  to  an  emergency 
unilaterally  in  order  to  fulfill  its  statutory 
responsibility.  EPA  actively  i>articip>ates  with 
USDA  and  HHS  on  the  Advisory  Team  when 
convened. 

2.  Capabilities  and  Resources 

EPA  can  provide  personnel,  resources,  and 
equipment  (including  mobile  monitoring 
laboratories)  frx>m  its  facilities  in 
Montgomery,  AL,  and  Las  Vegas,  NV,  and 
technical  support  from  Headquarters  and 
regional  offices.  EPA  has  capability  to  do  the 
following: 

(1)  Direct  environmental  monitoring 
activities  and  assess  the  envifonmental 
consequences  of  radioactivity  releases. 

(2)  Develop  Protective  Action  Guides. 

(3)  Recommend  protective  actions  and 
other  radiation  protection  measures. 

(4)  Recommend  acceptable  emergency 
levels  of  radioactivity  and  radiation  in  the 
environment. 

(5)  Prepare  health  and  safety  advice  and 
information  for  the  public. 

(6)  Assist  in  the  prep>aration  of  long-term 
monitoring  and  area  restoration  plans;  and 
recommend  clean-up  criteria. 

(7)  Estimate  effiects  of  radioactive  releases 
on  human  health  and  environiw 


(8)  Provide  nationwide  environmental 
monitoring  data  from  the  Environmental 
Radiation  Ambient  Monitoring  Systems  for 
assessing  the  national  impact  of  the 
emergency. 

3.  EPA  References 

(1)  U.S.  Environmental  Protection  Agency 
Radiological  Emergency  Response  Plan, 
Office  of  Radiation  Programs,  December 
1986. 

(2)  Letter  of  Agreement  between  DOE  and 
EPA  for  Notification  of  Accidental 
Radioactivity  Releases  into  the  Environment 
from  DOE  Facilities,  January  8, 1978. 

(3)  Letter  of  Agreement  between  NRC  and 
EPA  for  Notification  of  Accidental 
Radioactivity  Releases  to  the  Environment 
from  NRC  Licensed  Facilities,  July  28, 1982. 

(4)  Op>erational  Response  Procedures 
Developed  Between  NRC,  EPA.  HHS.  DOE. 
and  USDA.  1986. 

(5)  Manual  of  Protective  Action  Guides  and 
Protective  Actions  for  Nuclear  Incidents. 
Office  of  Radiation  Programs,  January  1990. 

(6)  Memorandum  of  Understanding 
Between  the  Federal  Emergency  Management 
Agency  and  the  Enviroimiental  Protection 
Agency  Concerning  the  Use  of  High 
Frequency  Radio  for  Radiological  Emergency 
Response  1981.  Office  of  Radiation  Programs, 
EPA. 

4.  EPA  Sp>ecific  Authorities 

(1)  Atomic  Energy  Act  of  1954,  as  amended 
42  use.  2011  et  seq.  (1970),  and 
Reorganization  Plan  «3  of  1970. 

(2)  Public  Health  Service  Act,  as  amended, 
42  U.S.C.  241  et  seq.  (1970). 

(3)  Safe  Drinking  Water  Act,  42  U.S.C.  300f 
et  seq.  (1974). 

(4)  Clean  Air  Act.  as  amended,  42  U.S.C. 
7401  et  seq.  (1977). 

(5)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act  of 
1980  (SUPERFUND)  (Pub.  L.  96-510)  as 
amended  by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (Pub.  L.  99-499) 
(1986). 

M.  Federal  Emergency  Management  Agency 

1.  Summary  of  Response  Mission 

The  Federal  Emergency  Management 
Agency  (FEMA)  is  responsible  for 
coordinating  offsite  Federal  response 
activities  and  Federal  assistance  to  State  and 
local  governments  for  functions  other  than 
radiological  monitoring  and  assessment. 
FEMA's  coordination  role  is  to  promote  an 
effective  and  efficient  response  by  Federal 
agencies  at  both  the  national  level  and  at  the 
scene  of  the  emei^ency.  FEMA  coordinates 
the  activities  of  Federal,  State,  and  local 
agencies  at  the  national  level  through  the  use 
of  its  Emergency  Support  Team  and  at  the 
scene  of  the  emergency  with  its  Emergency 
Response  Team. 

2.  Capjabilities  and  Resources 

FEMA  will  provide  personnel  who  are 
experienced  in  disaster  assistance  to 
establish  and  operate  the  DFO;  public 
information  officials  to  coordinate  public 
information  activities;  personnel  to 
coordinate  reporting  to  the  White  House  and 
liaison  with  the  Congressiand  personnel 
experienced  in  information  support  for  the 


Federal  response.  FEMA  personnel  are 
familiar  with  the  capabilities  of  other  Federal 
agencies  and  can  aid  the  States  and  other 
Federal  agencies  in  obtaining  the  assistance 
they  need.  FEMA  will: 

(1)  Coordinate  assistance  to  State  and  local 
governments  among  the  Federal  agencies; 

(2)  Coordinate  Federal  agency  response 
activities,  except  those  pertaining  to  the 
FRMAC,  and  coordinate  these  with  the 
activities  of  the  LFA; 

(3)  Work  with  the  LFA  to  coordinate  the 
dissemination  of  public  information 
concerning  Federal  emergency  response 
activities.  Promote  the  coordination  of  public 
information  releases  with  State  and  local 
governments,  appropriate  Federal  agencies, 
and  app»ropriate  private  sector  authorities; 
and 

(4)  Help  obtain  logistical  support  for 
Federal  agencies. 

3.  FEMA  References 

(1)  FEMA  Emergency  Response  Operations 
for  Extraordinary  Situations;  Emergency 
Support  Team  Policy  and  Operations 
Response  Procedures,  February  8, 1984. 

(2)  Guidance  for  Emergency  Response 
Team  Planning,  July  31, 1985. 

(3)  Emergency  Response  Team  Plans  for 
FEMA  Regions  I,  II.  Ill,  IV,  V,  VI,  VH,  VIII, 
IX,  and  X,  various  dates. 

(4)  NRC/FEMA  Operational  Response 
Procedures  for  Response  to  a  Commercial 
Nuclear  Reactor  Accident  (NUREG-0981/ 
FEMA-51).  Rev.  1,  February  1985. 

(5)  Memorandum  of  Understanding  for 
Incident  Response  between  the  Federal 
Emergency  Management  Agency  and  the 
Nuclear  Regulatory  Commission,  October  22, 
1980. 

(6)  Department  of  Defense,  Dep>artment  of 
Energy,  Federal  Emergency  Management 
Agency  Memorandum  of  Agreement  of 
Response  to  Nuclear  Weapon  Accidents  and 
Nuclear  Weapon  Significant  Incidents,  1983. 

4.  FEMA  Specific  Authorities 

(1)  E.O.  12148.  July  20,  1979. 

(2)  E.O.  12241.  September  29,  1980. 

(3)  E.O.  12474,  April  3,  1984. 

(4)  E.O.  12656,  November  18, 1988. 

(5)  E.O.  12657,  November  18, 1988. 

(6)  44  CFR  351,  Radiological  Emergency 
Planning  and  Preparedness  (March  11, 1982). 

(7)  44  CFR  352,  Commercial  Nuclear  Power 
Plants:  Emergency  Preparedness  Planning 
(August-2,  1989). 

(8)  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  Pub.  L.  93-288.  as 
amended,  November  23. 1988. 

N.  General  Services  Administration 

1.  Summary  of  Response  Mission 

The  General  Services  Administration 
(GSA)  is  responsible  to  direct,  coordinate, 
and  provide  logistical  support  of  other 
Federal  agencies.  GSA,  in  accordance  with 
the  National  Plan  for  Telecommunications 
Support  During  Non-Wartinw  Emergencies, 
manages  the  provision  and  operations  of 
telecommunications  and  automated  data 
processing  services.  A  GSA  employee,  the 
Federal  Emergency  Communications 
Coordinator  (FECC),  in  accordance  with 
appropriate  regulations  and  plans,  is 
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appointed  to  perform  communications 
management  functions. 

2.  Capabilities  and  Resources 

GSA  provides  acquisition  and  procurement 
of  floor  space,  telecommunications  and 
automated  data  pNXKesslng  services, 
transportation,  supplies,  equipment, 
material:  it  also  provides  specified  logistical 
services  which  exceed  the  capabilities  of 
other  Federal  agencies.  GSA  also  provides 
contracted  advisory  and  support  services  to 
Federal  agencies  and  provides  security 
services  on  Federal  property  leased  by  or 
under  the  control  of  GSA.  GSA  will  identify 
a  Regional  Emergency  Communications 
Planner  (RECP)  and  FECC.  when  required,  for 
each  of  the  10  standard  Federal  regions.  GSA 
will  authorize  the  RECP  to  provide  technical 
support  and  to  accept  guidance  from  the 
FEMA  Regional  Director  during  the  pre- 
deployment  phase  of  a  telecommunications 
emergency.  The  GSA  Regional  Emergency 
Coordinator  will  coordinate  all  the  services 
provided.  Upon  request  of  the  Senior  FEMA 
Official  (SFO)  through  the  Regional 
Emergency  Coordinator,  GSA  will  dispatch 
the  FECC  to  the  disaster  site  to  expedite  the 
provision  of  the  telecommunications 
services. 

3.  Funding 

GSA  is  not  funded  by  Congressional 
appropriations.  All  requests  for  support  are 
funded  by  the  requestor  in  accordance  with 
normal  procedures  or  existing  agreements. 

4.  GSA  References 

(1)  Memorandum  of  Understanding 
between  GSA  and  FEMA  Pertaining  to 
Disaster  Assistance  Programs,  Su{>erfund 
Relocation  Program,  and  Federal  Radiological 
Emergency  Response  Plan  Programs, 
February  2, 1989. 

(2)  GSA  Orders  in  the  2400  Series 
(Emergency  Management). 

(3)  National  Communications  System  Plan 
for  Telecommunications  Support  to  Non- 
Wartime  Emergencies,  January  1992. 

(4)  National  Telecommunications  System 
Telecommunication  Procedures  Manuals. 

5.  GSA  Specific  Authorities 

(1)  The  Federal  Property  and 
Administrative  Services  Act  of  1947,  as 
amended,  40  U.S.C,  471  et  seq. 

(2)  The  Communications  Act  of  1934,  47 
U.S.C.  390  et  seq. 

(3)  The  Defense  Production  Act  of  1950,  as 
amended,  50  APP.,  2061  et  seq. 

(4)  E.0. 12472,  Assignment  of  National 
Security  and  Emergency  Preparedness 
Telecommunications  Functions,  April  3, 
1984. 

(5)  Federal  Acquisition  Regulations,  48 
CFRl. 

(6)  The  General  Services  Administration 
Acquisition  Regulations. 

(7)  Federal  Property  Management 
Regulations. 

(8)  Federal  Travel  Regulations. 

0.  National  Aeronautics  and  Space 
Administration 

1.  Summary  of  Response  Mission 

The  role  of  the  National  Aeronautics  and 
Space  Administration  (NASA)  in  a  Federal 


response  will  depend  on  the  circumstances 
of  the  emergency.  NASA  will  be  the  LFA  and 
will  coordinate  the  initial  response  and 
support  of  other  agencies  as  agreed  to  in 
specific  interagency  agreements  when  the 
launch  vehicle  or  payload  carrying  the 
nuclear  source  is  a  NASA  responsibility. 

2.  Capabilities  and  Resources 

NASA  has  launch  facilities  and  the  ability 
to  provide  launch  vehicle  and  space  craft 
telemetry  data  through  its  tracking  and  data 
network.  NASA  also  has  the  capability  to 
provide  limited  radiological  monitoring  and 
emergency  response  from  its  field  centers  in 
Florida,  Alabama,  Maryland,  Virginia,  Ohio, 
Texas,  and  California. 

3.  NASA  References 

(1)  KHB  1860.1A  KSC  Ionizing  Radiation 
Protection  Program. 

(2)  Interagency  Agreement  between  AEC 
(now  DOE)  and  NASA  concerning  Isotope 
SNAP  Devices  for  NASA  Space  Vehicles  with 
supplements. 

4.  NASA  Specific  Authorities 

(1)  National  Aeronautics  and  Space  Act  of 
1958,  as  amended. 

(2)  NHB  1700.1  (Vl-A)  Basic  Safety 
Manual. 

(3)  14  CFR  1200  to  END  "National 
Aeronautic  and  Space  Administration." 

P.  National  Communications  System 

1.  Summary  of  Response  Mission 

Under  the  National  Plan  for 
Telecommunications  Support  in  Non- 
Wartime  Emergencies,  the  Manager,  National 
Communications  System  (NCS)  is 
responsible  for  adequate  teleconmiunications 
support  to  the  Federal  response  and  recovery 
operations.  The  Manager,  NCS,  will  identify, 
upon  the  request  of  the  Senior  FEMA 
Official,  a  Communications  Resource 
Manager  from  the  NCS/National 
Coordinating  Center  (NCC)  staff  when  any  of 
the  following  conditions  exist:  (1)  When  local 
telecommunications  vendors  are  unable  to 
satisfy  all  telecommunications  service 
requirements:  (2)  when  conflicts  between 
multiple  Federal  Emergency 
Communications  Coordinators  occur:  or  (3)  if 
the  allocation  of  available  resources  cannot 
be  fully  accomplished  at  the  field  level.  The 
Manager,  NCC,  will  monitor  all  extraordinary 
situations  to  determine  that  adequate 
national  security  emergency  preparedness 
telecommunications  services  are  being 
provided  to  support  the  Federal  response  and 
recovery  operations. 

2.  Capabilities  and  Resources 

NCS  can  provide  the  expertise  and 
authority  to  coordinate  the  communications 
for  the  Federal  response  and  to  assist 
appropriate  State  agencies  in  meeting  their 
communications  requirements. 

3.  NCS  References 

(1)  National  Plan  for  Telecommunications 
Supf>ort  in  Non-Wartime  Emergencies, 
September  1987. 

(2)  Memorandimi  of  Understanding,  GSA 
and  FEMA.  February  1989. 

(3)  E.0. 12046,  as  amended,  (Relates  to  the 
transfer  of  telecommunications  functions), 
March  27,  1978. 
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4.  NCS  Specific  Authorities 

(1)  E.O.  12472,  Assignment  of  National 
Security  and  Emergency  Preparedness 
Telecommunications  Functions.  April  3. 
1984. 

(2)  E.O.  12656,  November  18,  1988. 

(3)  E.O.  12046,  as  amended,  March  27, 
1978. 

(4)  White  House  Memorandum.  National 
Security  and  Emergency  Preparedness: 
Telecommunications  and  Management  and 
Coordination  Responsibilities,  July  5, 1978. 

Q.  Nuclear  Regulatory  Commission 

1.  Summary  of  Response  Mission 

The  U.S.  Nuclear  Regulatory  Commission 
(NRC)  regulates  the  use  of  byproduct,  source, 
and  special  nuclear  material,  including 
activities  at  commercial  and  research  nuclear 
facilities.  If  an  incident  involving  NRC- 
regulated  activities  poses  a  threat  to  the 
public  health  or  safety  or  environmental 
quality,  the  NRC  will  be  the  LFA.  In  such  an 
incident,  the  NRC  is  responsible  for 
monitoring  the  licensee  to  ensure  that 
appropriate  protective  action 
recommendations  are  being  made  to  offsite 
authorities  in  a  timely  manner.  In  addition, 
the  NRC  will  support  its  licensees  and  offsite 
authorities,  including  confirming  the 
licensee's  recommendations  to  offsite 
authorities. 

Consistent  with  NRC's  agreement  to 
participate  in  FRMAC,  the  NRC  may  also  be 
called  upon  to  assist  in  Federal  radiological 
monitoring  and  assessment  activities  during 
incidents  for  which  it  is  not  the  LFA. 

2.  Capabilities  and  Resources 

(1)  The  NRC  has  trained  p)ersotinel  who 
can  assess  the  nature  and  extent  of  the 
radiological  emergency  and  its  potential 
offsite  effects  on  public  health  and  safety  and 
provide  advice,  when  requested,  to  the  State 
and  local  agencies  with  jurisdiction  based  on 
this  assessment. 

(2)  The  NRC  can  assess  the  facility 
operator's  recommendations  and,  if  needed, 
develop  Federal  recommendations  on 
protective  actions  for  State  and  local 
goverimients  with  jurisdiction  that  consider, 
as  required,  all  substantive  views  of  other 
Federal  agencies. 

(3)  The  NRC  has  a  system  of  direct-reading 
thermoluminescent  dosimeters  (TLD) 
established  around  every  commercial  nuclear 
power  reactor  in  the  country.  The  NRC  can 
retrieve  and  exchange  these  TLDs  promptly 
and  obtain  immediate  readings  onscene. 

3.  NRC  References 

(1)  NRC  Incident  Response  Plan  Revision 
2  (NUREG-0728),  NRC  Office  for  Analysis 
and  Evaluation  of  Operational  Data,  June 
1987. 

(2)  Regions  I  through  V  Supplements  to 
NUREG-0845,  1990. 

(3)  NRC/FEMA  Operational  Response 
Procedures  for  Response  to  a  Commercial 
Nuclear  Reactor  Accident,  (NUREC-0981: 
FEMA-51),  Rev.  1,  February  1985. 

(4)  Operational  Response  Procedures 
Developed  between  NRC.  EPA.  HHS,  DOE, 
and  USDA,  1986. 

(5)  Memorandum  of  Understanding  for 
Incident  Response  between  the  Federal 


Emergency  Management  Agency  and  the 
Nuclear  Regulatory  Commission,  October  22, 
1980. 

(6)  Memorandum  of  Understanding 
Between  the  FBI  and  the  NRC  Regarding  . 
Nuclear  Threat  Incidents  Involving  NRC- 
Ucensed  Facilities,  Materials,  and  Activities. 
March  13, 1991. 

(7)  NUREG/BR-0150,  "Response  Technical 
Manual,"  November  1993. 

(8)  NUREG-1442  (Rev.  1  )/FEMA-REP-l  7 
(Rev.  1),  "Emergency  Response  Resources 
Guide,"  July  1992. 

(9)  NUREG-1467,  "Federal  Guide  for  a 
Radiological  Response:  Supporting  the 
Nuclear  Regulatory  Commission  During  the 
Initial  Hours  of  a  Serious  Accident," 
November  1993. 

(10)  NUREG-1471,  "U  S.  NRC  Concept  of 
Operations,"  February  1994. 

4.  NRC  Specific  Authorities 

(1)  Atomic  Energy  Act  of  1 9.54,  as 
amended. 

(2)  Energy  Reorganization  Act  of  1974. 

(3)  10  CFR  Parts  0  to  199. 
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UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 

MINERALS  MANAGEMENT  SERVICE 

RUSSIAN  FEDERATION 
COMMITTEE  ON  GEOLOGY  AND 
USE  OF  MINERAL  RESOURCES 

Joint  Request  for  Interest  and  Conunents 

on  Proposed  Simultaneous  Leasing 

in  the  United  States  Chukchi  Sea  and  Hope  Basin 

Planning  Areas  and  Adjacent  Russian  Northern 

Chukchi  and  Southern  Chukchi  Planning  Areas 


PURPOSE  -         - 

In  accordance  with  the  Memorandum  of  Understanding  between  the 
U.S.  Department  of  the  Interior  Minerals  Management  Service  and 
the  Russian  Federation  Committee  on  Geology  and  Use  of  Mineral 
Resources,  the  ROSCOMNEDRA  has  proposed  holding  a  simultaneous 
oil  and  gas  lease  sale/tender  offering  in  Russian  waters 
adjacent  to  the  U.S.  Outer  Continental  Shelf  (OCS)  Chukchi  Sea 
and  Hope  Basin  Planning  Areas.  The  United  States  has  responded 
with  interest  and  indicated  that  this  proposal  may  lead  to 
exploration  and  development  on  both  sides  of  the  border  that 
would  have  better  environmental  protective  measures  and  more 
comprehensive  information  than  if  each  Side  proceeds  separately. 
In  addition,  a  simultaneous  sale/tender  would  allow  industry  to 
better  plan  exploration  and  development  activities  for  the 
entire  Chukchi  Sea  area. 

The  simultaneous  sale/tender  would  allow  MMS  and  the  ROSCOMNEDRA 
to  work  together  to  prepare  the  sale/ tender  proposals,  to 
analyze  environmental,  geologic  and  engineering  information,  and 
to  develop  possible  terms  and  conditfions  for  tenders  or  leases. 

"^he  actual  offering  of  the  areas  for  lease/tender  would  be 
conducted  separately  under  each  Government's  laws  and 
regulations  and  may  involve  different  terms  and  conditions  for 
the  tenders  or  leases. 

The  purpose  of  this  Request  is: 

(1)  to  solicit  comments  on  the  U.S.  leasing  in  portions  of  the 
Chukchi  Sea  and  Hope  Basin  Planning  Areas  as  defined  in  the 
5-Year  OCS  Program  for  1992  -  1997  as  well  as  in  the 
contiguous  Northern  Chukchi  and  Southern  Chukchi  Planning 
Areas  as  defined  for  leasing  by  Russia  in  the  Russian  Far 
East  Oil  and  Gas  Leasing  Program  for  1994  -  2000,  and 

(2)  to  define  environmental,  social,  and  economic  information 
and  issues  relevant  to  analyses  and  decisions  on  whether 
and  how  to  proceed.    . 


To  facilitate  an  examination  of  the  feasibility  of  simultaneous 
sales,  the  American  and  Russian-  Sides  will  share  the  responses 
to  this  joint  Request. 

Oil  and  Gas  companies  are  asked  to  provide  their  current 
interest  in  leasing  and  exploration  within  the  U.S.  Chukchi  Sea 
and  Hope  Basin  Planning  Areas  as  well  as  in  the  Russian  Northern 
Chukchi  and  Southern  Chukchi  Planning  Areas  depicted  on  the  mao 
Other  interested  parties  are  also  asked  to  provide  comments 
about  particular  geologic,  environmental,  biological,  economic 
archaeological,  or  socioeconomic  conditions,  potential  conflicts 
and  other  information  that  might  bear  upon  potential  leasing  and 
development  m  these  areas.  Other  information  of  interest 
includes  new  geological,  geophysical,  biological, 
archaeological,  environmental,  or  socioeconomic  data;  new 
interpretations  of  existing  data;  new  or  developing 
technological  advances;  and  new  estimates  of  timing  and  costs  of 
production-  z,  ^  yj*. 

DESCRIPTION  OF  THE  AREAS 

U.S.  PLANNING  AREAS 

Chukchi  Sea  Planning  Area 

The  area  under  consideration  for  leasing  in  the  U.S.  Chukchi  Sea 
Planning  Area  is  depicted  by  the  area  on  the  attached  map 
labeled  United  states  Sale  148  Area.  This  arc;  was  included  for 
leasing  in  the  Comprehensive  OCS  Natural  Gas  and  Oil  Resource 
Management  Program  1992-1997.  It  includes  about  4,381  blocks  in 
water  depths  from  69  feet  (21  meters)  to  approximately  328  feet 
(100  meters),  at  distances  of  9  miles  (16  kilometers)  to 
approximately  300  miles  (483  kilometers)  from  shore. 

A  Call  for  Information  and  Nominations  for  Chukchi  Sea  Sale  148 
closed  on  March  21,  1994.  Parties  who  responded  to  the  Call  are 
asked  to  reassess  their  comments  in  light  of  the  potential 
offering  of  a  portion  of  the  Hope  Basin  Planning  Area  as 
included  in  the  Comprehensive  OCS  Natural  Gas  and  Oil  Resource 
Management  Program  1992-1997  as  well  as  the  adjacent  Northern 
Chukchi  and  Southern  Chukchi  Planning  Areas  on  the  Russian  sid- 

Two  lease  sales  have  been  held  in  the  U.S.  Chukchi  Sea  Planning 
Area.  Drilling  on  the  U.S.  Chukchi  Sea  OCS  began  in  1989,  and  4 
exploratory  wells  have  been  drilled.  None  of  the  wells  have  been 
determined  to  be  commercial. 

Hope  Basin  Planning  Area 

The  area  under  consideration  for  leasing  in  the  Hope  Basin 
Planning  Area  is  depicted  by  the  area  on  the  attached  map 
labeled  United  States  Sale  159  Area.  It  includes  approximately 
859  blocks  in  water  depths  from  69  feet  (21  meters)  to 
approximately  200  feet  (66  meters),  at  distances  of  9  miles  (16 
kilometers)  to  approximately  100  miles  (161  kilometers)  from 
shore. 
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No  laase  sales  have  been  held  aad  oo  wells  or  deep  stratigraphies 
tests  have  been  drilled  in  the  Hope  Basin  Planning  Area.  No  Call 
for  Information  and  Nominations  has  been  issued  for  Hope  Basin 
Sale  159  as  was  done  for  Chukchi  Sea  Proposed  Lease  Sale  148. 

RUSSIAN  PLANNING  AREAS 

The  Russian  Planning  Areas  has  been  designated  for  leasing  in 
the  Russicm  Far  East  Oil  and  Gas  Lease  Program  1994-2000  upon 
request  of  the  Chukchi  Autonomous  Region.  The  Northern  Chukrtii 
and  Southern  Chukchi  Planning  Areas  are  tentatively  scheduled  to 
be  offered  in  1996-1997, 

No  lease  sales  have  iaeen   held  and  no  veils  or  deep  stratigraphic 
tests  have  been  drilled  in  the  Russian  Planning  Areas.  Ho  Call 
for  Information  arrf  Nominations  has  been  issued  for  Northern 
Chukchi  and  Southern  Chukchi  proposed  sales/ tenders. 

Northern  Chukchi  Planning  Area 

The  area  under  consideration  for  leasing  in  the  Northern  Chukchi 
Planning  Area  is  depicted  by  the  shaded  area  on  the  attached  meip 
labeled  Northern  Chukchi.  It  includes  approximately  3,300  blocks 
in  water  depths  from  10  meters  (33  feet)  to  approximately  120  - 
meters  {395  feet),  at  distances  of  22  kilometers  (12  niles)  to 
approximately  500  kilometers  <310  miles)  from  shore. 

Southern  Chukchi  Planning  Area 

The  area  under  consideration  for  leasing  in  the  Southern  Chukchi 
Planning  Area  is  depicted  by  the  shaded  area  on  the  attached  map 
labeled  Southern  Chukchi.  It  includes  approximately  10,000 
blocks  in  water  depths  from  5  meters  (16  feet)  to  approximately 
100  meters  (328  feet) ,  at  distances  of  22  kilometers  (12  miles) 
to  approximately  450  kilometers  (280  lailes)  from  shore. 

INSTRUCTIONS  ON  THIS  REQUEST 

Information  regarding  leasing  in  the  U.S.  Chukchi  Sea  and  Hope 
Basin  Planning  Areas  simultaneously  with  leasing  by  the  Russian 
Federation  in  the  Northern  Chukchi  and  Southern  Chukciii  Plauaning 
Areas  may  be  provided  by  mail,  telephone,  or  FAX  to  the  Regional 
Supervisor,  Leasing  and  Environment,  Alaska  OCS  Region  and  to 
the  North  East  Petroleum  Operating  Agency  (MEPO  Agency) .  The 
addresses  and  telephone  numbers  aire  provided  below.  Please 
consider  but  do  not  limit  yourself  to  the  following  (juestions  in 
responding  to  this  Request: 

(1)   What  level  of  interest  do  you  have  (HIGH,  MEDIUM,  or  LOW) 
in  leasing  and  exploring  in  the  Chukchi  Sea  and  Hope  Basin 
Planning  Areas  at  this  time?  Mould  your  level  of  interest 
be  the  same  if  each  of  these  areas  were  offered  separately? 
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(2)  What  level  of  interest  do  you  have  in  the  leasing  anu 
exploration  of  the  adjacent  Russian  Northern  Chukchi  and 
Southern  Chukchi  Planning  Areas  at  this  time?  Would  your 
level  of  interest  be  the  same  if  each  of  these  areas  were 
offered  separately? 

(3)  Does  the  possible  simultaneous  availability  of  U.S.  and 
Russian  areas  affect  your  level  of  interest? 

(4)  Are  there  specific  benefits  (i.e.,  environmental,  economic) 
to  leasing  U.S.  areas  simultaneously  with  the  Russians?  Are 
there  drawbacks? 

(5)  What  specific  environmental,  technological,  social, 
biological,  economic,  or  archaeological  concerns  should  be 
considered  in  any  decision  regarding  simultaneous 

sales/ tenders  in  this  area? 

(6)  What  steps  should  be  taken  by  the  MMS  and  the  ROSCOMNEDRA 
to  avoid  or  mitigate  any  potential  conflicts  in  each  of 
these  areas? 

(7)  Are  you  allocating  any  resources  to  oil  and  gas  activities 
in  the  U.S.  Chukchi  Sea  and  Hope  Basin  portions  of  the  area 
or  are  expenditures  anticipated  on  activities  such  as 
geologic  and  geophysical  data  acquisition  and  analysis, 
etc.? 

(8)  Are  you  allocating  any  resources  to  oil  and  gas  activities 
in  the  Russian  Chukchi  Sea  portion  of  the  area  or  are 
expenditures  anticipated  on  activities  such  as  geologic  and 
geophysical  data  acquisition  and  analysis,  etc.? 

(9)  If  simultaneous  offerings  were  to  occur,  what  timetable 
would  you  recommend?  The  U.S.  Chukchi  Sea  and  Hope  Basin 
Planning  Areas  are  tentatively  scheduled  to  be  offered  in 
mid-1997.  The  Russian  Northern  Chukchi  and  Southern  Chukchi 
Planning  Areas  are  tentatively  scheduled  to  be  offered  in 
1996-1997. 

Please  provide  your  comments  no  later  than  90  days  following 
publication  of  this  document  in  the  Federal  Register  and  Mineral 
Resources  of  Russia.  Consideration  of  the  information  will  be 
facilitated  if  envelopes  are  marked  "Comments  on  US/Russia 
Proposed  Simultaneous  Leasing  in  the  Chukchi  Sea".  Any  data  or 
information  that  you  consider  confidential/proprietary  should  be 
so  marked.  The  telephone  number  and  name  of  the  person  to 
contact  in  the  respondent's  organization  for  additional 
information  should  also  be  included.  Letters  should  be  mailed  or 
hand  delivered  to  the: 

Regional  Supervisor,  Leasing  and  Environment,  Alaska  OCS 
Region,  949  East  36th  Avenue,  Room  603,  Anchorage,  Alaska 
99508-4302,  U.S.A.  Telephone  responses  may  be  provided  to 
the  Regional  Supervisor  at  (907)  271-604  5,  or  faxed  to 
(907)  271-6507,  or  by  E-Mail  to  AWMMSeTUNDRA.ALASKA.EDU 
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and 

north  East  Petroleum  (derating  Agency,  16  Portovaya  Str. , 
{^gadan,  685000  Russia.   Tteiephone  responses  may  be 
provided  at  (7-41322)  3-0064,  or  faxed  to  {7-41322)  3-0075, 
or  by  E-Mail  to  ROOT§NEI SRI. MAGADAN. SU  (Subject:  Sim-Sale) 

Larger  scale  maps  of  the  areas  are  available  from  the  Records 
Manager,  Alaska  OCS  Region,  Minerals  Management  Service,  949 
East  36th  Avenue,  Room  603,  Anchorage^  Alaska  99508-4  302, 
telephone  <907)  271-6621,  or  faxed  to  (907)  271-6507. 


SIGNED: 


jTarolita  U.  Kallaur 

Acting  Deputy  Director, 
Minerals  Mauiagement  Service 
U.S.   Departjaent  of  the  Interior 


Vladislav  P.  Scherbakov 

First  D^juty  Chairman, 

Russian  Federation  Committee 

on  Geology.-JH:»4-4Jse  of  Mineral  Resources 
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DEPARTMENT  OF  EDUCATION 

RIN  1820-ZA01 

Rehabilitation  Training  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priorities. 

SUMMARY:  The  Secretary  proposes 
priorities  for  three  programs 
administered  by  the  Office  of  Special 
Education  and  Rehabilitative  Services. 
The  Secretary  may  use  these  priorities 
for  competitions  in  fiscal  year  (FY)  1995 
and  subsequent  years.  The  Secretary 
takes  this  action  to  focus  Federal 
financial  assistance  on  areas  of 
identified  national  need.  These 
priorities  are  intended  to  prepare 
individuals  to  enter  rehabilitation 
professions  and  to  maintain  and 
upgrade  the  basic  skills  and  knowledge 
of  trained  rehabilitation  professionals. 
DATES:  Comments  must  be  received  on 
or  before  October  6, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Tom  Finch,  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.,  Room  3038  Switzer 
Building,  Washington.  D.C.  20202-2649. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
name,  address,  and  telephone  number  of 
the  person  at  the  Department  to  contact 
for  information  on  a  specific  proposed 
priority  is  in  the  section  describing  the 
program  under  which  the  priority  is 
being  proposed. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  one  proposed  priority 
under  the  statutory  authority  for 
Rehabilitation  Training,  one  proposed 
priority  under  the  Rehabilitation 
Continuing  Education  Programs,  four 
proposed  priorities  under  the 
Rehabihtation  Short-Term  Training 
program,  and  two  proposed  priorities 
under  the  Interpreter  Training  for 
Individuals  Who  Are  Deaf  and 
Individuals  Who  Are  Deaf-Blind 
program.  A  separate  competition  would 
be  established  for  each  priority.  These 
programs  are  authorized  by  section  302 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (Act).  The  purpose  of  each 
program  is  stated  separately  under  the 
title  of  that  program. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priorities,  and  the  quality  of 
the  applications  received.  The 
publication  of  these  proposed  priorities 


does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

These  priorities  support  the  National 
Education  Goal  that,  by  the  year  2000. 
every  aduh  American  will  be  fiterate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
Department  supports  a  variety  of 
training  activities  in  vocational 
rehabilitation,  and  training  enhances  the 
knowledge  and  skills  of  personnel. 

Note:  This  notice  of  proposed  priorities 
does  not  sohcit  applications.  In  any  year  in 
which  the  Secretary  chooses  to  use  a  priority, 
the  Secretary  invites  applications  through  a 
notice  in  the  Federal  Register.  When  inviting 
applications  the  Secretary  designates  a 
priority  as  absolute  or  competitive  preference 
or  invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority  the  Secretary  funds  only 
applications  that  meet  the  priority  (34 
CFR  75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority 
the  Secretary  gives  competitive 
preference  to  applications  by  either  (1) 
awarding,  to  an  application  that  meets 
the  competitive  priority  in  a  particularly 
effective  way.  additional  points  beyond 
any  points  the  application  earns  under 
the  selection  criteria  (34  CFR 
75.105(c)(2)(i));  or  (2)  selecting  an 
application  that  meets  the  competitive 
priority  over  applications  of  comparable 
merit  that  do  not  meet  the  priority  (34 
CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority  the  Secretary  is 
particularly  interested  in  applications 
that  meet  the  invitational  priority. 
However,  an  application  that  meets  the 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  ctver 
other  applications  (34  CFR  75.105(c)(1)). 

Rehabilitation  Training  - 

Purpose  of  Program:  The 
Rehabilitation  Training  program  . 
supports  projects  to  ensure  that  skilled 
personnel  are  available  to  provide 
rehabilitation  services  to  individuals 
with  disabilities  through  vocational, 
medical,  social,  and  psychological 
rehabilitation  programs,  through 
supported  employment  programs, 
through  independent  living  services 
programs,  and  through  cfient  assistance 
programs.  The  program  supports 
projects  te  maintain  and  upgrade  basic 
skills  and  knowledge  of  personnel 
employed  to  provide  state-of-the-art 


service  delivery  systems  and 
rehabilitation  technology  services. 
For  Further  Information  Contact: 
Robert  Werner.  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW., 
room  3322  Svdtzer  Building, 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-6291.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Priority 

Proposed  Priority^National 
Clearinghouse  of  Rehabilitation 
Training  Materials 

Background:  The  Rehabilitation 
Services  Administration  (RSA)  has 
funded  a  clearinghouse  for 
rehabilitation  training  materials  since 
1961.  Over  the  years,  the  clearinghouse 
has  facilitated  the  development  euid 
dissemination  of  material  for  use  in  the 
training  of  rehabilitation  personnel. 
Regulations  for  the  Rehabilitation 
Training  program  in  34  CFR  385.42  state 
that  a  set  of  any  training  materials 
developed  under  the  Rehabilitation 
Training  program  must  be  submitted  to 
any  information  clearinghouse 
designated  by  the  Secretary.  The  project 
funded  under  this  priority  would  be 
designated  to  receive  training  materials 
developed  by  other  projects  during  the 
project's  duration.  Users  of  the 
clearinghouse  cover  the  range  of 
rehabilitation  providers,. but  most 
frequently  include  State  vocational 
rehabilitation  agency  personnel, 
rehabilitation  counselors,  rehabilitation 
educators,  community  rehabilitation 
program  personnel,  and  advocates  for 
individuals  with  disabihties. 

The  Secretary  has  identified  a 
maximum  possible  project  period.of  60 
months.  The  Secretary  believes  that  at 
least  36  months  will  be  necessary  to 
meet  the  requirements  of  the  priority. 
The  Secretary  will  be  assessing,  during^ 
the  third  year  of  the  project  period, 
whether  there  is  a  need  to  provide 
funding  beyond  36  months. 

Priority 

The  project  must — 

•  Demonstrate  experience  and 
capacity  to  provide  for  a  national 
clearinghouse  of  rehabilitation  training 
materials; 

•  Identify  and  gather  rehabilitation 
information  and  training  materials  for 
use  in  preparing  pre-^ervice  and  in- 
service  education  and  training  for 
rehabilitation  personnel; 

•  Disseminate,  in  a  cost-effective 
manner,  rehabilitation  information  and 


.state-of-the-art  training  materials  and    - 
methods  to  rehabilitation  personnel  to 
assist  them  in  achieving  improved 
outcomes  in  vocational  rehabilitation, 
supported  employment,  and 
independent  living;  and 

•  Provide  linkages  and  policies  for 
the  exchange  of  information  and  referral 
of  inquiries  with  other  existing 
clearinghouses  and  infonnation  centers 
supported  by  the  U.S.  Department  of 
Education,  including  the  Educational 
Resources  Information  Center  and  the 
National  Rehabilitation  Information 
Center. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
Education  Department  General 
Administrative  Regulations  selection 
criteria  in  34  CFR  75.210. 

The  regulations  in  34  CFR  75.210 
provide  that  the  Secretary  may  award  - 
up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  pointsr 
For  this  competition,  the  Secretary' 
distributes  the  additional  15  points  as 
follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Fifteen  points  are  added 
to  this  criterion  for  a  possible  total  of  30 
points. 

Applicable  Program  Regulations:  34 
CFR  Part  385. 

Program  Authority:  29  U.S.C.  774. 

Rehabilitation  Confinuing  Education 
Programs 

Purpose  of  Program:  The 
Rehabilitation  Continuing  Fducation 
Programs  are  designed  to  support 
training  centers  that  serve  either  a 
Federal  region  or  another  geographical 
area  and  provide  for  a  broad  integrated 
sequence  of  training  activities  that  focus 
on  meeting  recurrent  and  common 
training  needs  of  employed 
rehabilitation  personnel  throughout  a 
multi-State  geographical  area. 

For  Further  Information  Contact: 
Beverly  Steburg.  U.S.  Department  of 
Education.  400  Mar>land  Avenue  SW.. 
room  3328  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-9817.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.ni..  Eastern  time.  Monday  through 
Friday. 

Priority 

Proposed  Priority— Rehabilitation 
Continuing  Education  Programs  for 
Providers  of  Community  Rehabilitation 
Sen'ices  -_ 

Background:  In  section  2(a)  (2)  and  (5) 
of  the  Act,  Congress  reported  findings 


that,  as  a  group,  individuals  with 
disabilities  constitute  one  of  the  most 
disadvantaged  groups  in  society  subject 
to  discrimination  in  many  critical  areas, 
including  employment.  Furthermore, 
Congress  found  tbat  individuals  with 
disabilities,  including  individuals  with 
the  most  severe  disabilities,  have 
demonstrated  their  ability  to  achieve 
gainful  employment  in  integrated 
settings  if  appropriate  services  and 
supports  are  provided. 

Community  rehabilitation  programs, 
working  closely  with  individuals  with 
disabilities,  their  advtjcates, 
representatives,  families,  labor  unions, 
and  employers,  are  a  significant 
"resource  for  addressing  the  national, 
problem  of  unemployment  and 
underemployment  otindividuals  with 
severe  disabilities.  Those  programs 
serve  an  estimated  two  million 
individuals  With  disabilities  annually, 
■  many  through  referral  arrangements 
with  vocational  rehabilitation  State 
agencies. 

On-going  post-employment  training  is 
needed  for  all  who  work  in  community 
rehabilitation  programs  to  achieve 
improved  employment  outcomes  for 
individuals  with  disabilities,  especially 
volunteers,  providers,  and  employers 
who  fill  key  roles  in  staffing,  directing, 
and  using  Uiese  programs. 

In  the  past,  RSA  mnded  many 
nonacademic  training  programs  that 
maintain  or  upgrade  the  skills  of 
currently  employed  individuals  in 
community  rehabilitation  programs 
under  the  Rehabilitation  Long-Term 
Training  program.  However,  final 
regulations  for  the  Rehabilitation  Long- 
Term  Training  program  (59  FR  31060) 
focus  on  the  support  of  academic 
programs  that  award  degrees  or 
certificates.  Therefore,  support  for 
nonacademic  training  programs  will  be 
carried  out  under  the  other  applicable 
training  program  authorities,  such  as 
this  Rehabilitation  Continuing 
Education  program,  the  Short-Term 
Training  program,  and  the  Experimental 
and  Innovative  Training  program. 

The  Secretary  has  identified  a 
maximum  possible  project  period  of  60 
months.  The  Secretary  believes  that  at 
least  36  months  will  be  necessary  to 
meet  the  requirements  of  the  priority 
The  Secretary  will  be  assessing,  during 
the  third  year  of  the  project  period, 
whether  there  is  a  need  to  provide 
funding  beyond  36  months. 

Priority 

Projects  must — 

•  Provide  post-employment  training 
for  job  coaches  and  other  direct  service 
community  rehabilitation  persormel, 
including  employers  and  co-workers  of 


people  with  disabilities  who  provide 
support  at  work  for  persons  with  severe 
disabilities  (often  called  natural 
support),  administrators,  volunteers  and 
peer  counselors,  and  other  personnel  of 
community  rehabilitation  programs; 

•  Coordinate  with  activities 
supported  by  business  and  industry. 
State  vocational  rehabilitation  agencies, 
school-to-work  transition  projects,  and 
job  development  centers  funded  by  the 
National" Institute  on  Disability  and 
Rehabihtation  Research; 

•  Provide  seminars,  forums,  train-the- 
trainer. training,  technical  assistance, 
and  similar  methods  To  meet  recurrent 
and  common  training  needs  of 
employed  rehabilitation  personnel 
throughout  a  multi-State  geographical 
area;  and". 

•  Demonstrate  potential  for 
replication  of  training  methods  based  on 
project  outcomes  through  the 
dissemination  of  training  materials  and 
protocols. 

Applicable  Program  Regulations:  34 
CFR  Pan  389. 
Program  Authority:  29  U.S.C.  774. 

Rehabilitation  Short-Term  Training 

Purpose  of  Progpora:  The  purpose  of 
the  Rehabilitation  Short-Term  Training 
program  is  to  provide^ederal  support 
for  the  development  and  conduct  of 
special  seminars,  institutes,  workshops, 
and  technical  instruction  in  areas  of 
special  significance  to  the  delivery  of 
vocational,  medical,  social,  and 
psychological  rehabilitation  services. 

For  Further  Information  Contact:  For 
proposed  priority  1 ,  contact  Beverly 
Steburg.  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW..  room  3328 
Switzer  Building,  Washington,  DC 
20202-2649.  Telephone:  (202)  205- 
9817.  For  proposed  priority  2,  contact 
Ellen  Chesley,  U.S.  Department  of 
Education,  400  Mar\iand  Avenue  SW., 
room  3318  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-9481.  For 
proposed  priority  3.  contact  Barbara 
Sweeney,  U.S.  Department  of  Education, 
400  Mar>'land  Avenue  SW..  room  3225 
Switzer  Building,  Washington,  DC 
20202-2735.  Telephone:  (202)  205- 
9544.  For  proposed  priority  4,  contact 
Parma  Yarkin.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  3220  Switzer  Building, 
Washington,  DC  20202-2647. 
Telephone:  (202)  205-8733.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 
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Priorities 

Proposed  Priority  1 — Personnel 
Specifically  Trained  to  Deliver  Services 
in  Client  Assistance  Programs 

Background:  The  RehabilitatioQ  Act 
Amendments  of  1992  IPub.  L.  102-569) 
made  significant  changes  in 
rehabilitation  service  provisions  under 
Title  I  of  the  Act.  Client  Assistance 
Programs  (CAPs)  provide  assistance  in 
informing  and  advising  all  clients  and 
applicants  of  available  beneSts  under 
the  Act.  Section  302  of  the  Act  includes 
personnel  speciGcally  trained  to  deliver 
services  in  CAPs  among  the  personnel 
that  the  Rehabilitation  Training  program 
must  consider  in  reviewing  persoimel 
shortages  and  training  needs.  Through 
the  1992  Survey  of  Personnel  Shortages 
and  Training  Needs  in  Vocational 
RehabiUtation,  CAP  directors  have 
reported  critical  training  needs  for  both 
CAP  administrative  and  service-delivery 
personnel. 

The  Secretary  has  identified  a 
maximum  possible  project  period  of  60 
months.  The  Secretary  believes  that  at 
least  36  months  ivill  be  necessary  to 
meet  the  requirements  of  the  priority. 
The  Secretary  will  be  assessing,  during 
the  third  year  of  the  prqect  period, 
whether  there  is  a  need  to  provide 
funding  beyond  36  months. 

Priority 

The  project  must — 

•  Provide  training  lo  CAP  personnel 
on  an  as-needed  basis,  including — (1) 
Management  training  on  skills  needed 
for  strategic  and  operational  planning 
and  direction  of  CAP  services;  and  f2] 
Consumer  advocacy  training  on  skills 
and  knowledge  needed  by  CAP  staff  to 
assist  persons  with  disabilities  to  gain 
access  to  and  to  use  fhe  services  and 
benefits  available  under  the 
Rehabilitation  Act.  particularly  new 
Title  I  requirements; 

•  Coordinate  training  efforts  with 
training  supported  by  the  Center  for 
Mental  Health  Services  and  the     - 
Admi.'.';.-.;ration  oh  Developmental 
Disabilities  for  protection  and  advoc'acy 
on  common  areas,  sucb  as  financial 
management;  and 

•  Include  both  national  and  regional 
training  seminars  in  each  proje(;t  year. 

Proposed  Priority  2 — Training 
Rehabilitation  and  Mental  Health 
Personnel  to  Provide  Improved 
Behabilitation  Services  to  Individuals 
With  Mental  Illness 

Bockgroiind.  riigh  turnover  rates  and 
inadequate  academic  preparation  of 
service  staff  are  ctmtinuing  problems 
a>nong  programs  providing 

rehabilitation  sen,ices  to  individuals 


urith  severe  mental  illness  (Pratt  and 
Cill,  "Developing  Interagency  In-Service 
Training,"  Psychosocial  Rehabilitation 
Journal.  Vol.  16,  No.  1,  July,  1992). 
Ongoing  research  has  documented  the 
need  for  competency-based  training  lo 
promote  the  recruitment,  career 
development,  and  retention  of 
personnel  who  provide  support  and 
rehabilitation  services  to  persons  with 
mental  illness  ("A  Comprehensive 
Study  of  Hiunan  Resource  Development 
Issues — Present  and  Future — for 
Personnel  Providing  Psychosocial 
Rehabilitation  Services,"  Project  No. 
H133G10072,  awarded  )uly  1, 1991.  by 
the  National  Institute  on  Disability  aitd 
Rehabilitation  Research  to  the 
International  Association  of 
Ps3/chosocial  Rebabibtation  Services). 

Provision  of  rehabihtation  services  lo 
persons  with  severe  mental  illness  is 
complicated  by  the  need  for  staff  to 
interact  frequently  with  professionals  in 
other  agencies  and  disciplines.  Cross- 
training  of  counselors,  psychiatrist*. 
psychologists,  social  workers, 
evahiators,  and  other  profe.ssionals  is 
essential  to  effective  interagency 
cooperation.  Rehabilitation  and  related 
staff  must  be  knowledgeable  about  key 
legislation  such  as  the  Rehabilitation 
Act  of  1973,  the  Americans  with 
Disabihties  Act.  aiid  the  Social  Security 
Act.  Increasingly,  rehabilitation  services 
involve  perscms  vri\h  severe  mental 
illness  making  their  own  choices  and 
family  members  having  a  role  in 
rehabilitatior  programs.  Staff  require 
training  to  be  effective  in  consumer- 
directed  rehabilitation. 

The  Secretary  intends  to  make  an 
award  wth  a  project  period  of  up  to  36 
months. 

Priority 

Projects  must — 

•  Develop  training  to  improve  the 
skills  and  knowledge  of  existing 
personnel  in  providing  mental  health 
and  vocational  rehabilitation  services  to 
persons  with  severe  mental  illness; 

•  Disseminate  training  rraterials  on 
organizational  coordination,  resources, 
and  organizational  linkages,  including 
findings  from  RSA-supported 
demonstration  projects,  that  will 
enhance  employment  outcomes  of 
individuals  with  mental  illness  served 
by  the  programs  of  vocational 
rehabilitation,  supported  employment, 
and  independent  living; 

•  Improve  the  skills  of  rehabilitation 
counselors,  administrators,  and  related 
professionals,  such  as  psychologists, 
evaluators,  and  psychiatrists,  in  woiiing 
with  persons  with  mental  illness 
disabihties  in  the  development  and 
implementation  of  Individualized 


Written  Rehabilitation  Programs  and 
vocational  plac«nents; 

•  Develop  instructional  techniques 
for  working  with  consumers  and  family 
members  on  problem-solving  and 
decisionmaking  skills  that  will  enhance 
employment  outcomes; 

•  Include  information  in  curriculum 
materials  on  provisions  of  Titles  11  and 
XVI  of  the  Social  Security  Act  that  are  - 
related  to  work  iiK^entives  for 
individuals  with  disabilities  and  on 
employment-related  provisions  of  the 
Americans  with  Disabilities  Act; 

•  Provide  training  through  special 
seminars,  institutes,  workshops,  and 
other  short-term  courses  in  technical 
matters  relating  to  the  delivery  of 
rehabilitation  services  to  individuals 
with  severe  mental  illness; 

•  Provide  training  for  three  or  more 
States;  and 

•  Demonstrate  potential  for 
replication  based  on  project  outcomes 
through  the  disseminaticm  of  training 
materials  and  protocols. 

Proposed  Priority  3— Training  Manbers 
of  American  Indian  Tribes,  State 
Vocational  Rehabilitation  Agpncy  Staff, 
and  Rehabilitation  Educaton  on 
Services  for  American  Indians  With 
Disabilities 

Background:  The  Act  has  a  number  of 
provisions  that  relate  to  the  needs  of 
American  Indians  with  disabihties. 
Under  section  101(a)(20),  States  are 
required,  as  appropriate,  to  actively 
consult  in  the  development  of  the  State 
plan  for  vocational  services  with 
American  Indian  tribes  and  tribal 
organizations  and  Native  Hawaiian 
organizations. 

Section  101fa){15)  requires  that  States 
conduct  continuing  statewide  studios  of 
the  needs  of  individuals  with 
disabilities  and  how  these  needs  may  be 
most  effectively  met,  including  oufreath 
to  minorities  and  those  who  have  been 
unserved  or  underserved.  Vocational 
rehabilitation  semces  are  provided 
under  section  130  of  the  Act  to 
American  Indians  residing  on 
reservations.  Under  the  Act,  the  term 
American  Indians  Lncludes  Eskimos  and 
Aleuts. 

American  Indians  have  one  of  the 
highest  disability  rates  of  all  population 
groups.  Yet,  according  to  recent  RSA 
statistical  data  on  the  vocational 
rehabilitation  prograin,  v«hen  Americon 
Indians  with  disabilities  receive 
vocational  rehabilitation  services,  th»jy 
have  a  low  rehabilitation  success  rate. 

Some  of  the  major  problems  in 
providing  services  to  American  Iniiijuis 
include — (1)  Lack  of  outreach  efforts  to 
nu^l  and  isolated  areas  where  many 
American  Indians  live;  (2)  Cuhural 


JMI 


differences  that  make  use  of  standard 
rehabilitation  practices  or  methods  less 
effective  and  may  lead  to  lack  of  mutual 
understanding  and  trust  between  the  ' 
provider  and  recipient  of  services;  (3) 
Language  and  communication  barriers; 
and  (4)  Limited  employment 
opportunities  in  rural  areas  and  on 
reservations. 

These  problems  are  being  addressed, 
in  part,  through  the  American  Indian 
vocational  rehabilitation  services 
(section  130)  discretionary  grants. 
Increased  cooperative  efforts  and 
sharing  of  information  have  occurred  as 
a  result  of  linkages  between  the 
discretionary  projects  and  State 
rehabilitation  agencies.  There  is  a  great 
need,  however,  for  training  methods  and 
materials  to  improve  the  provision  of 
services  to  American  Indians  with 
disabilities.  RehabiUtation  counselors 
and  other  staff  who  work  in  State 
rehabilitation  agencies  that  serve  high 
populations  of  American  Indians  need 
training  on  how  to  work  effectively  with 
this  population.  In  addition,  institutions 
of  higher  education,  which  prepare 
individuals  to  provide  vocational 
rehabilitation  services  to  American 
Indians  with  disabilities,  have  a  need 
for  culturally  appropriate  materials. 

The  Secretary  intends  to  make  an 
award  with  a  project  period  of  up  to  36 
months. 

Priority 

The  project  must — 

•  Develop,  with  the  active 
participation  of  American  Indians, 
culturally  sensitive  rehabilitation 
training  materials  that  address  use  of 
appropriate  rehabilitation  methods, 
cultural  differences,  and  development  of 
mutual  understanding  and  trust 
between  service  provider  and  recipient; 

•  Use  a  "train-the-trainer"  approach 
to  train  State  rehabilitation  unit  in- 
service  training  educators  and 
rehabilitation  educators  on  all  materials 
developed  in  order  to  improve  the  skills 
and  knowledge  of  personnel  providing 
vocational  rehabilitation  services  to 
American  Indians  with  disabilities; 

•  Conduct  seminars  and  workshops 
for  rehabilitation  counselors  and  upper 
management  rehabilitation 
administrators  in  States  with  high 
American  Indian  populations  on  how  to 
reach  out  to  American  Indians  with 
disabihties,  including  effective  services 
planning  in  conjunction  with  section 
130  American  Indian  vocational 
rehabihtation  services  grants; 

•  Provide  training  in  State  agencies 
vdth  high  American  Indian  populations; 
and 

•  Demonstrate  potential  for 
replication  based  on  project  outcomes 


through  the  dissemination  of  training 
materials  and  protocols. 

Proposed  Priority  4 — training  Impartial 
Hearing  Officers  on  Provisions  of  the 
Act 

Background:  The  Rehabilitation  Act 
Amendments  of  1992  contain  several 
new  requirements  for  due  process 
applicable  to  State  rehabilitation 
agencies  that  provide  sen'ices  under 
Title  I  of  the  Act.  For  example,  agency 
personnel  shall  presume  that  an 
applicant  can  benefit  from  vocational 
rehabilitation  ser\'ices  imless  they  can 
demonstrate  by  clear  and-convincing 
evidence  that  the  applicant  is  incapable 
of  benefiting  from  vocational 
rehabilitation  services  in  terms  of  an 
employment  outcome.  If  an  individual 
with  a  disability  is  dissatisfied  with  an 
eligibility  determination  or  other 
decisions  affecting  the  nature,  scope, 
onset,  duration,  or  other  conditions  of 
services,  the  applicant  or  recipient  is 
entitled  to  a  fair  hearing  before  an 
impartial  hearing  officer  under  section 
102(d)  of  the  Act. 

An  impartial  hearing  officer  is  defined 
in  section  7(28)  of  the  Act.  Among  the 
qualifications,  the  impartial  hearing 
officer  must  have  is  knowledge  of  the 
delivery  of  vocational  rehabilitation 
services,  the  State  plan  for  rehabilitation 
services,  and  the  Federal  and  State 
regulations  governing  the  provision  of 
services.  Hearing  officers  are  required  in 
section  102(d)(2)(C)  of  the  Act  to  be 
qualified  to  perform  their  official  duties. 

One  problem  in  training  hearing 
officers  is  that  there  is  a  lack  of  an 
organized  and  accessible  information 
base  of  hearing  decisions  and  appeals 
such  as  is  commonly  found  in  our 
judicial  system.  Those  compilations 
relate  hearing  decisions  to  State 
administrative  case  law,  encourage  the 
use  of  precedent  in  hearing  decisions, 
provide  evaluative  data  to  State  agencies 
on  policies  and  practices  that  require 
revision  or  remediation,  and  provide 
information  for  use  by  the  Federal 
Government  in  its  monitoring 
responsibilities.  A  digest  of  hearing 
decisions  and  appeals,  if  published 
nationally,  would  also  be  of  great 
benefit  to  multiple  agencies,  constituent 
groups,  and  Client  Assistance  Programs. 

The  Secretary  intends  to  make  an 
award  with  a  project  period  of  up  to  36 
months.  The  Secretary  expects  that  the 
materials  developed  under  this  project 
would  be  used  by  projects  funded  under 
the  State  Vocational  Rehabilitation  Unit 
In-Service  Training  program,  the 
Rehabihtation  Continuing  Education 
Program,  and  the  Chent  Assistance 
Program  training  projects. 


Priority 

The  project  must — 

"•  Provide  seminars  and  workshops 
for  impartial  hearing  officers  that 
address  the  many  changes  in  due 
process  requirements  in  the  Act, 
including— (1)  The  rights  and  remedies 
for  people  with  disabilities  seeking 
services  under  Title  I  of  the  Act;  and  (2) 
The  conduct  of  impartial  hearings; 

•  Develop  model  materials  and 
decision  compilations  (including,  if 
appropriate,  computer-accessed 
compilations)  for  in-State  and  national 
dissemination  of  information  on  hearing 
decisions  and  appeals;  and 

•  Provide  training  that  is  national  in 
scope  and  training  approaches  and 
materials  that,  when  replicated  and 
adapted,  are  suited  to  train  State 
rehabilitation  agency  staff  and  Client 
Assistance  Program  staff  who  have 
significant  involvement  with  hearings 
and  hearing  officers. 

Applicable  Program  Regulations:  34 
CFR  Part  390. 
Program  Authority:  29  U.S.C.  774. 

Training  of  Interpreters  for  Individuals 
Who  are  Deaf  and  Individuals  Who  are 
Deaf-Blind 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  assist  in  providing  a 
sufficient  number  of  skilled  interpreters 
throughout  the  country  for  emplovTuent 
in  public  and  private  agencies,  schools, 
and  other  service-providing  institutions 
to  meet  the  communication  needs  of 
individuals  who  are  deaf  and 
individuals  who  are  deaf-blind  by — (1) 
Training  manual,  tactile,  oral,  and  cued 
speech  interpreters;  (2)  Ensuring  the 
maintenance  of  the  skills  of  interpreters; 
and  (3)  Providing  opportunities  for 
interpreters-to  raise  their  level  of 
competence. 

For  Further  Information  Ccntact: 
Victor  Galloway,  U.S.  Department  of 
Education,  400  Majyland  Avenue  SW.. 
room  3228,  Switzer  Building. 
Washington.  DC  20202-2736. 
Telephone:  (202)  205-9152.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
niunber  at (202)  205-8352. 

Priorities 

Proposed  Priority  1 — National  Project 
With  Major  Emphasis  on  Interpreting  for 
Individuals  Who  Are  Deaf-Blind 

Background:  The  RehabiUtation  Act 
Amendments  of  1992  expanded  the 
purpose  and  scope  of  this  program  to 
include  a  requirement  that  each  funded 
project  train  interpreters  for 
"individuals  who  are  deaf-blind"  as 
well  as  interpreters  for  "individuals 
who  are  deaf."  Each  project  has  the 
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discretion  to  provide  training  for 
interpreters  for  these  two  disability 
populations  to  the  extent,  and  in  the 
specific  ctHnmunication  modes, 
appropriate  to  the  needs  of  these 
populations  in  the  geographical  area  to 
be  served  by  the  project  To  participate 
in  major  life  activities,  increased 
numbers  of  individuals  who  are  deaf- 
blind  require  skilled  interpreting 
services.  Interpreting  for  individuals 
who  are  deaf-blind  is  an  intensive,  one- 
to-one  exercise,  requiring  significant 
skill.  Expertise  in  the  training  of 
interpreters  for  individuals  who  are 
deaf-blind  needs  to  be  developed  and 
made  available  to  the  field.  A  national 
project  is  needed  that  will  give  primary 
focus  to  training  interpreters  for 
individuals  who  are  deaf-blind  to  better 
enable  regional  projects  supported 
under  this  program  to  meet  the 
communication  needs  of  individuals 
who  are  deaf-blind.  A  national  project  is 
also  needed  to  assist  in  improving  the 
training  of  interpreters  for  individuals 
who  are  deaf. 

There  is  also  need  for  technical 
assistance  to  regional  projects  on 
curriculum  development  for  interpreters 
to  serve  deaf-blind  individuals  and  oa 
model  methods  of  instruction  for  use  in 
the  training  of  interpreters.  The 
Secretary  has  identified  a  maximum 
possible  project  period  of  60  months. 
The  Secretary  beKeves  that  at  least  36 
months  will  be  necessary  to  meet  the 
requirements  of  the  priority.  The 
Secretarj'  will  be  assessing,  during  the 
third  year  of  the  project  period,  whether 
there  is  a  need  to  provide  funding 
beyond  36  months. 

Priority 

This  project  must — 

•  Be  of  national  scope; 

•  Concentrate  on  curriculum 
development  for  training  interpreter^  for 
individuals  who  are  deaf-blind  in  order 
to  improve  the  capabilities  of  regional 
projects; 

•  Furnish  technical  assistance  to  the 
regional  projects  in  training  interpreters 
to  meet  the  commimication  needs  of 
individuals  who  are  deaf, 

•  Establish  cooperative  relationships 
with  the  regional  interpreter  training 
projects  to  be  funded  by  the  Secretary  in 
Qsoa)  year  1995; 

•  Use  collaborative  training 
approaches,  such  as  workshops  and 
seminars,  to  address  curriculum 
development,  classroom  training  of 
interpreters,  preparation  of  interpreter 
trainers  (faculty  development],  and 
other  activities  that  will  increase  the 
number  of  interpreters  and  the  skills 
and  knowledge  of  interpreters  to  meet 
the  comnHinication  neod*  of  individuals 


who  are  deaf  and  individuals  who  are 
deaf-blind. 

Proposed  Priority  2 — National  Project  to 
Address  the  Interpreting  Needs  of 
Culturally  Diverse  Communities 

Background:  A  national  project  is 
needed  that  will  provide  technical 
assistance  to  interpreter  training 
projects  to  improve  the  recruitment  of 
interpreters  who  are  minority  group 
members  and  to  improve  the  training  of 
interpreters  to  better  meet  the  special 
needs  of  minority  individuals  who  are 
deaf  or  deaf-blind.  This  project  would 
assist  all  other  projects  funded  under 
this  program  in  increasing  their  efforts 
in  these  areas  and  in  better  meeting  the 
interpreting  needs  of  different  cultures. 

The  interpreter  service  needs  of 
minority  group  individuals  who  are  deaf 
or  hard  of  hearing  is  an  issue  that  has 
been  raised  nationally.  An  RSA-fimded 
evaluation  study  reported  that 
approximately  90  percent  of  graduates 
from  the  interpreter  training  programs 
around  the  country  are  White,  while  4 
percent  are  African- American  and  5 
percent  are  Hispanic.  The  National 
Registry  of  Interpreters  for  the  Deaf 
rejjorted  that,  in  a  given  year,  of  2,057 
interpreters  certified  by  their  registry, 
only  20  were  non-White  persons.  A 
Health  Interview  Survey,  conducted  by 
the  National  Center  for  Health  Statistics 
in  1990-91,  reported  that  of  the  20 
million  individuals  who  are  deaf  or 
hard  of  hearing.  1.2  million  are  Afro- 
American  and  900,000  are  Hispanic 

A  national  project  is  neededto 
concentrate  on  curriculum  that  will 
improve  the  skills  of  interpreters 
woriting  with  minority  group  members. 
Strategies  for  the  recruitment  of 
minority  interpreters  also  need  to  be 
developed  and  made  available  to  the 
field. 

The  Secretary  has  identified  a 
maximum  possible  project  period  of  60 
months.  The  Secretary  believes  that  at 
least  36  months  will  be  necessary  to^ 
meet  the  requirements  of  the  priority. 
The  Secretary  will  be  assessing,  during 
the  third  year  of  the  project  period, 
whether  there  is  a  need  to  provide 
funding  beyond  36  months. 

Priority 

This  project  must — 

•  Beof  national  scope; 

•  Provide  technical  assistance  to  the 
regional  interpreter  training  projects 
supported  under  this  program  in 
recruiting  and  training  interpreters  to 
meet  the  communication  needs  of 
culturally  diverse  populations; 

•  Develop  curriculum  to  improve  the 
knowledge  of  interpreters  with  respect 
to  social  and  cultural  concepts  of 
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interpreting,  such  as  body  language, 
spatial  considerations,  and 
communication  between  individuals 
from  different  cultiu'es; 

•  Establish  cooperative  relationships 
with  the  regional  projects  to  be  funded 
by  the  Secretary  during  fiscal  year  1995 
by  conducting  workshops  and  seminars 
to  improve  curriculum  development, 
classroom  training  of  interpreters, 
preparation  of  interpreter  trainers, 
recruitment  outreach  to  members  of 
racial  and  ethnic  minority  groups,  and 
other  activities  that  will  increase  the 
number  and  skills  of  interpreters  to  help 
meet  the  communication  needs  of 
individuals  from  different  cultures;  and 

•  In  carrying  out  project  activities, 
address  at  a  minimum  the  needs  of  the 
minority  populations  referred  to  in 
section  21  of  the  Rehabilitation  Act. 
including  African- Americans, 
Hispanics,  American  Indians,  and 
Asian- Americans. 

Applicable  Program  Regulations:  34 
CFR  Part  396. 
Progroin  Authority:  29  LJ.S.C  771a({). 

Executive  Ckder  12866 

This  notice  of  proposed  priorities  has 
been  reviewed  in  accordance  with 
Executive  Chder  12866.  Under  the  terms 
of  the  order  the  Secretary  has  assessed 
the  potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priorities  are 
those  resulting  from  statutory 
requirements  and  those  determined  by 
the  Secretary  as  necessary  lot 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
quahtative — of  this  notice  of  proposed 
priorities,  the  Secretary  has  determined 
that  the  benefits  of  the  proposed 
priorities  justify  the  costs. 

The  Secretary  has  also  d^ermined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  ia 
complying  with  the  specific  -;        ":- 
requirements  of  Executive  Older  12^, 
the  Secretary  invites  conunent  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed  priorities 
without  impeding  the  effective  and 
efficient  administration  of  the  program. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79; 
The  objective  of  the  Executive  otder  is 


to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 


regarding  these  proposed  priorities.  The 
Secretary  also  is  interested  in  comments 
on  any  other  requirements  that  should 
be  included  in  the  final  priorities  to 
ensure  that  grants  awarded  under  these 
competitions  will  meet  the  need  or 
needs  identified  in  the  proposed 
priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3038  Mary  E. 
Switzer  Building,  330  C  Street  SW.,' 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 


Friday  of  each  week  except  Federal 
hohdays. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.264  Rehabilitation  Continuing 
Education  Program:  84.246  Rehabilitation 
Short-Term  Training;  84.160  Interpreter 
Training  for  Individuals  Who  are  Deaf  and 
Individuals  Who  are  Deaf-Blind;  84.275 
Rehabilitation  Training— General) 

Dated:  August  30, 1994. 
Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Sen-ices. 
|FR  Doc.  94-21817  Filed  9-2-94:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  204,  301,  671,  672,  675, 
676.  and  677 

[Docket  No.  940412-4234;  I.D.  0331 94E1 

RIN  0648-AD80 

Nortti  Pacific  Fisheries  Research  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
implement  the  North  Pacific  Fisheries 
Research  Plan  (Research  Plan)  for  the 
Gulf  of  Alaska  (GOA)  groundfish 
fishery.  Bering  Sea  and  Aleutian  Islands 
(BSAI)  management  area  groundfish 
fishery,  BSAI  area  king  and  Tanner  crab 
fisheries,  and  Pacific  halibut  fishery  in 
convention  waters  off  Alaska.  The 
Research  Plan  will  provide  an  industry- 
funded  observer  program  and  promote 
management,  conservation,  and 
scientific  understanding  of  groundfish, 
hahbut.  and  crab  resources  off  Alaska. 
EFFECUVE  DATE:  October  6.  1994. 
ADDRESSES:  Individual  copies  of  the 
Research  Plan  and  the  environmental 
assessment/regulatory  impact  review 
may  be  obtained  from  the  North  Pacific 
Fishery  Management  Council.  P.O.  Box 
103136.  Anchorage.  AK  99510. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  907-586-7228. 

SUPPl£MENTARY  INFORMATION: 

Background 

The  domestic  groundfish  fisheries  of 
the  BSAI  and  GOA  in  the  exclusive 
economic  zone  (FEZ)  are  managed 
under  the  Fishery  Management  Plan 
(FMP)  for  the  Groundfish  Fishery  of  the 
BSAI  Area  and  the  FMP  for  Groundfish 
of  the  GOA.  The  FMPs  were  prepared  by 
the  N^orth  Pacific  Fishery  Management 
Council  (Council)  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.)  (Magnuson 
Act)  and  are  implemented  for  the  U.S. 
fishery  by  regulations  at  50  CFR  parts 
620.  672.  and  675.  The  domestic  fishery 
for  Pacific  halibut  off  Alaska  is  managed 
by  the  International  Pacific  Halibut 
Commission  (IPHC).  as  provided  by  the 
Northern  Pacific  Halibut  Act  of  1982  (16 
U.S.C.  773-773k),  with  implementing 
regulations  at  50  CFR  part  301. 
Regulations  implementing  individual 
fishing  quota  (IFQ)  measiires  for  the 
fixed  gear  sablefish  and  halibut  fisheries 
off  Alaska  are  at  50  CFR  part  676.  The 
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king  and  Tanner  crab  fisheries  of  the 
BSAI  area  are  managed  under  the  FMP 
for  the  Commercial  King  and  Tanner 
Crab  Fisheries  in  the  BSAI.  This  FMP 
delegates  management  of  the  crab 
resources  in  the  BSAI  area  to  the  State 
of  Alaska  (State)  with  Federal  oversight. 
Regulations  necessary  to  carry  out  the 
crab  FMP  appear  at  50  CFR  part  671. 

Section  313  of  the  Magnuson  Act.  as 
amended  by  section  404  of  the  High 
Seas  Driftnet  Fisheries  Enforcement  Act. 
Pub.  L.  102-582.  authorizes  the  Council 
to  prepare,  in  consultation  with  the 
Secretary  of  Commerce  (Secretary),  a 
Research  Plan  for  all  fisheries  under  the 
Council's  jurisdiction,  except  salmon 
fisheries. 

The  Council  adopted  a  draft  Research 
Plan  at  its  June  1992  meeting  and  later 
reconsidered  and  adopted  a  revised 
Research  Plan  at  its  December  1993 
meeting.  A  proposed  rule  to  implement 
the  Research  Plan  was  published  in  the 
Federal  Register  on  May  6.  1994  (59  FR 
23664).  Comments  on  the  proposed  rule 
were  invited  through  July  5, 1994.  Nine 
letters  providing  written  comment  were 
received  within  the  comment  period 
and  one  letter  supporting  the  Research 
Plan  was  received  after  the  end  of  the 
comment  period.  Oral  comment  on  the 
Research  Plan  also  was  received  during 
the  June  1994  meeting  of  the  Council, 
and  during  three  public  hearings 
conducted  by  NMFS  on  the  Research 
Plan  in  Anchorage.  AK  (June  7.  1994), 
Seattle,  WA  (June  15, 1994)  and 
Portland.  OR  (June  16. 1994).  Written 
and  oral  comments  on  the  Research  Plan 
are  summarized  in  the  Response  to 
Comments  section,  below. 

Section  313(c)(3)  of  the  Magnuson  Act 
requires  that,  within  45  days  of  the  close 
of  the  public  comment  period,  the 
Secretary,  in  consultation  with  the 
Council,  shall  analyze  the  public 
comment  received  and  publish  final 
regulations  for  implementing  (the 
Research  Plan).  Consultation  with  the 
Council  was  concluded  July  14.  1994,  in 
a  teleconference  meeting  between  the 
Council  and  NMFS.  During  this 
consultation,  public  comments  received 
by  NMFS  on  the  Research  Plan  were 
reviewed  and  alternatives  for  NMFS' 
response  considered. 

The  Secretary  has  approved  the 
Research  Plan  under  section  313(c)  of 
the  Magnuson  Act.  Upon  reviewing  the 
Research  Plan  and  the  comments  on  the 
proposed  rule  to  implement  it,  NMFS 
has  determined  that  this  final  rule  is 
consistent  with  the  Magnuson  Act  and 
the  Research  Plan  as  adopted  by  the 
Council.  The  Research  Plan  requires 
that  observers  be  stationed  on  certain 
fishing  vessels  and  U.S.  fish  processors 
participating  in  the  BSAI  management 


area  groundfish,  GOA  groundfish.  and 
BSAI  area  king  and  Taimer  crab 
fisheries.  These  requirements  may  be 
extended  to  the  halibut  fishery  off 
Alaska.  Observers  will  be  deployed  for 
the  purpose  of  collecting  data  necessary 
for  the  conservation,  management,  and 
scientific  understanding  of  fisheries 
under  the  Council's  authority.  The 
Research  Plan  also  will  establish  a 
system  of  fees  to  pay  for  the  costs  of 
implementing  the  Research  Plan.  The 
fees  will  be  based  on  the  exvessel  value 
of  retained  catch  in  the  BSAI 
management  area  and  GOA  groundfish 
fisheries,  the  BSAI  area  king  and  Tanner 
crab  fisheries,  and  the  Pacific  halibut 
fishery  off  Alaska  (Research  Plan 
fisheries).  Future  recommendations  by 
the  Council  to  include  other  fisheries 
under  the  Research  Plan  will  require  an 
amendment  or  amendments  to  the 
Research  Plan  and  to  the  regulations 
implementing  it. 

The  Research  Plan  and  its 
implementation  are  explained  further  in 
the  preamble  to  the  proposed  rule.  With 
the  exception  of  the  portion  of  the  final 
rule  implementing  the  first  year  of  the 
Research  Plan,  the  measures  set  out  in 
the  final  rule  do  not  differ  significantly 
from  the  proposed  rule. 

Response  to  Comments 

Nine  letters  of  comments  were 
received  within  the  conament  period. 
NMFS  also  received  oral  comments 
during  three  public  hearings  on  the 
Research  Plan.  A  summary  of  the 
written  and  oral  comments  and  NMFS' 
response  follows: 

Comment  1.  Diuing  the  current 
Magnuson  Act  reauthorization,  the 
Secretary  should  recommend  that  the 
name  of  the  Research  Plan  be  changed 
to  the  North  Pacific  Fisheries  Observer 
Plan  to  better  reflect  its  intent. 

Response.  NMFS  agrees  that  the  title 
"North  Pacific  Fisheries  Research  Plan" 
does  not  accurately  reflect  the  scope  of 
the  statutory  authority  set  out  at  section 
313  of  the  Magnuson  Act.  Nonetheless, 
any  change  to  the  title  would  require  an 
amendment  to  the  Magnuson  Act. 
NMFS'  ability  to  include  such  an 
amendment  in  the  current 
reauthorization  process  is  limited.  An 
amendment  to  the  Research  Plan  as 
adopted  by  the  Council  also  would  be 
required.  NMFS  recommends  that  the 
Council  consider  changing  the  name  of 
its  Research  Plan  the  next  time  an 
amendment  to  the  Research  Plan  is 
initiated.  Until  the  name  of  the  Research 
Plan  is  amended,  its  implementing 
regulations  will  continue  to  refer  to  the 
"Research  Plan"  to  reduce  confusion 
and  inconsistency  between  the  Research 


Plan  as  adopted  by  the  Council  and  its 
implementing  regulations. 

Comment  2.  The  Research  Plan  could 
become  a  model  for  other  user  fee 
programs  proposed  nationvride.  This 
Research  Plan,  therefore,  must  be 
efficient,  equitable,  and  supported  by 
the  industry. 

Response.  NMFS  agrees.  The  Research 
Plan  must  be  efficiently  administered 
and  equitable  to  all  affected  sectors  of 
the  industry  to  ensure  its  success. 
NMFS  believes  that  the  final  rule 
implementing  the  Research  Plan 
achieves  this  goal. 

Comment  3.  The  present  Observer 
Plan  is  satisfactory  and  the 
implementation  of  the  Research  Plan 
should  be  delayed  until  a 
comprehensive  rationalization  program 
for  the  crab  and  groundfish  fisheries  is 
implemented.  Concerns  about 
maintaining  the  integrity  of  the  observer 
program  under  the  existing  Observer 
Plan  can  be  readily  addressed  by 
contracts  and  penalties  without  the 
need  to  impose  a  costly  new  system  on 
the  industry. 

Response.  For  reasons  outlined  in  the 
proposed  rule,  NMFS,  the  Council,  and 
many  sectors  of  the  affected  industry  do 
not  believe  that  the  current  Observer 
Plan  is  satisfactory.  Once  the  Research 
Plan  is  fully  implemented,  the  cost  of 
observer  coverage  would  be  linked 
much  more  closely  to  both  the  benefits 
each  ptLTticipant  receives  from  the 
observer  program  and  the  participant's 
ability  to  pay  for  observer  coverage.  In 
attaining  a  more  equitable  payment 
system,  the  costs  for  observer  coverage 
will  be  increased  for  some  operations, 
decreased  for  some,  and  remain 
unchanged  for  others. 

Delaying  Research  Plan 
implementation  imtil  a  comprehensive 
rationalization  program  for  groundfish 
and  crab  fisheries  is  implemented 
would  unnecessarily  delay  a  reasonable 
response  to  the  concerns  existing  under 
the  current  observer  programs, 
including  conflict  of  Interest  and 
nonpayment  for  observer  coverage. 
Under  the  current  observer  program. 
NMFS  has  fimited  ability  to  monitor 
contracts  between  vessel  and  processor 
owners,  observer  contractors,  and 
observers.  Under  the  Research  Plan, 
observers  will  be  employees  of  NMFS 
contractors  and  the  possibility  of 
conflicts  of  interest  between  the 
observers  and  the  vessels  they  are 
obser\'ing  is  greatly  reduced. 
Furthermore.  NMFS  will  be  in  a  better 
position  to  take  action  on  cases  of 
observer  nonpayment  by  contractors. 

Comment  4.  Catcher/processors  will 
be  assessed  a  fee  of  up  to  2  percent  of 
the  exvessel  value  of  their  retained 


catch.  For  some  processors  with  100- 
percent  observer  coverage,  this  will 
result  in  a  fee  that  reflects  up  to  an 
eight-fold  increase  in  costs  for  observer 
coverage.  An  increase  of  this  magnitude 
is  difficult  to  accept,  given  that  observer 
coverage  on  these  vessels  cannot  be  any 
greater  than  it  is  now.  and  many  more 
industry  participants  will  be  sharing  the 
costs  of  the  program. 

Response.  One  of  the  objectives  of  the 
Research  Plan  is  to  distribute  the  costs 
of  observer  coverage  more  equitably. 
Those  who  have  low  obser\'er  coverage 
costs  relative  to  the  exvessel  value  of  the 
fish  they  retain  and  those  who  currently 
have  no  observer  coverage  requirements 
will  experience  increased  costs.  Those 
who  have  high  obser\'er  coverage  costs 
relative  to  the  exvessel  value  of  the  fish 
they  retain  will  experience  decreased 
costs.  The  distribution  of  costs  under 
the  Research  Plan  will  become  more 
equitable,  both  in  terms  of  the  benefits 
received  from  the  observer  program  and 
the  ability  to  pay  for  observer  coverage. 

Comment  5.  Fishermen  should  not 
have  to  pay  costs  associated  with  agency 
support  of  the  groundfish  and  crab 
observer  programs  under  the  Research 
Plan  when  NMFS  and  the  Alaska 
Department  of  Fish  and  Game  (ADF&G) 
have  paid  for  these  costs  in  the  past. 

Response.  Agency  costs  to  administer 
and  operate  the  groiuidfish  and  crab 
observer  programs  are  authorized 
recoverable  costs  under  the  Research 
Plan.  Nonetheless.  NMFS  is  pursuing 
continued  funding  of  the  observer 
programs  at  current  levels.  If  NMFS  is 
successful,  the  use  of  the  North  Pacific 
Fishery  Observer  Fimd  (Observer  Fund) 
to  support  agency  costs  of  implementing 
the  observer  program  will  be 
minimized. 

Comment  6.  The  first-year  fee 
collection  program  should  be 
restructured  to  avoid  the  proposed 
"double  payment"  program  requiring 
vessels  using  observers  to  pay  the  costs 
of  observer  coverage  in  addition  to 
paying  the  Research  Plan  fee.  with  a 
later  rebate  for  observer  costs. 
Alternative  fee  collection  programs 
include  crediting  billed  fee  assessments 
for  observer  costs,  an  accelerated  rebate 
of  costs  for  observer  coverage  over  the 
2-percent  assessment  rate,  or  a  system 
where  vessels  and  processors  currently 
paying  for  observers  would  not  be 
required  to  pay  the  Research  Plan  fee. 

Response.  NMFS  agrees  and  has 
implemented  a  revised  program  for  the 
first  year  of  the  Research  Plan  that 
allows  processors  to  subtract  fi-om  their 
billed  fee  assessments  observer  costs 
incurred  by  the  processor  during  1995. 
Groundfish  catcher  vessels  equal  to  or 
greater  than  60  ft  (18.3  m)  length  overall 


(LOA)  and  crab  catcher  vessels  required 
to  carry  observers  while  participating  in 
specified  crab  fisheries  will  be  exempt 
from  fee  assessments  during  1995 
because  these  two  sectors  of  the 
Research  Plan  fisheries  currently  pay 
costs  for  obser\'er  coverage  that  are 
equal  to  or  greater  than  amounts  they 
would  contribute  under  the  Research 
Plan  fee  assessment  program. 

Comment  7.  The  proposed  rebate 
program  during  the  first  year  of  the 
Research  Plan  constitutes  an  unfair 
imposition  on  the  segment  of  the 
industn,'  that  supposedly  has  already 
been  unfairly  burdened,  particularly 
vessels  that  currently  are  required  to 
obtain  100-percent  observer  coverage.  A 
different  approach  is  recommended 
under  which  industry  participants  who 
are  not  now  paying  any  observer  costs 
would  pay  the  2-percent  fee;  those  who 
are  paying  for  30-percent  obsefver 
coverage  would  continue  to  pay  for  that 
coverage,  without  rebate,  and  would  pay 
70  percent  of  the  2-percent  fee;  and 
those  who  are  paying  for  100-percent 
observer  coverage  would  continue  to 
pay  for  that  coverage,  without  rebate, 
and  would  not  pay  any  portion  of  the 
2-percent  fee.  In  the  second  year,  all 
participants  would  be  assessed  the  same 
fee  percentage  under  the  percentage  fee 
system. 

Response.  NMFS  has  revised  the  first 
year  of  the  Research  Plan  to  eliminate 
the  proposed  rebate  program.  The  final 
rule  exempts  fi-om  the  first-year  fee 
assessment  program  those  operations 
that  currently  pay  costs  for  observer 
coverage  that  equal  or  exceed  costs  that 
they  would  pay  under  the  Research  Plan 
once  it  is  fully  implemented  (see  the 
response  to  Comment  6).  Furthermore, 
participants  in  the  Research  Plan 
fisheries  who  currently  are  not  required 
to  obtain  observer  coverage  will  pay 
their  full  portion  of  the  1995  fee 
percentage.  Because  the  fee  percentage 
authorized  under  the  Research  Plan  is 
assessed  against  the  exvessel  value  of 
retained  catch,  fee  assessments  can 
exceed  current  costs  for  observer 
coverage  by  vessels  and  processors 
required  to  have  100-percent  obsen'er 
coverage.  These  operations  will  be 
required  to  pay  the  difference  between 
the  fee  assessment  and  obser\'er  costs. 
Once  the  Research  Plan  is  fully 
implemented,  all  participants  in  the 
Research  Plan  fisheries  wrill  contribute 
equitably  to  the  pa\Tnent  of  Research 
Plan  fee  assessments  based  on  the 
annual  fee  percentage  and  the  exvessel 
value  of  retained  catch. 

Comment  8.  If  the  proposed  rule  is 
revised  to  eUminate  the  first -year  rebate 
program,  concern  exists  that  insufficient 
start-up  funds  would  be  collected  to 
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allow  full  implenientation  of  the 
Research  Plan  by  January  1996.  This  is 
of  particular  concern  if  fees  are  assessed 
only  against  fish  harvested  and 
processed  by  vessels  or  processors  not 
required  to  obtain  observer  coverage. 

Response.  See  the  response  to 
Comment  6.  The  revised  program  for  the 
first  year  of  the  Research  Plan  will 
collect  fees  fiDm  all  participants  in  the 
Research  Plan  fisheries  except  from 
those  persons  who  pay  costs  for 
required  observer  coverage  that  exceed 
their  fee  liability  under  the  Research 
Plan.  Based  on  the  analysis  presented  in 
the  final  environmental  assessment/ 
regulatorj-  impact  review  (EA/RIR)  and 
assuming  a  2-percent  fee  percentage  for 
1995,  the  revised  program  should 
provide  sufficient  start-up  funds  for  full 
implementation  of  the  Research  Plan  by 
January  1996. 

Comment  9.  If  a  rebate  program  is 
implemented  for  the  first  year  of  the 
Research  Plan,  rebates  should  be  based 
on  actual  costs  for  observer  coverage 
and  not  cm  a  "standardized  cost  of  an 
observer  dav." 

Response.  NMFS  agrees.  Although  the 
final  rule  implementing  the  Research 
Plan  does  not  include  a  rebate  program, 
a  processor  can  subtract  from  its  portion 
of  a  billet!  fee  assessment  the  actual 
costs  incurred  by  the  processor  for 
observer  coverage  during  1995.. 

Comment  10.  TTie  Research  Plan 
should  include  a  requirement  for  an 
annual  audit  of  the  program  by  an 
independent  (non-govemment)  auditor. 
Response.  At  this  time  NMFS  believes 
that  a  regulatory  requirement  for  an 
annual  audit  of  the  Research  Plan  by  an 
independent  (non-govemment)  auditor 
is  uimecessary.  Under  the  Department 
of  Commerce  (DOC)  Financial 
Management  System  (FIMA),  annual 
financial  reports  that  summarize  all 
financial  activity  within  the  Observer 
Fund  will  be  prepared  for  review  by  the 
Council 's  Observer  Oversight 
Committee  (OOC)  and  the  Council. 

Special  audits  by  a  non-govemment 
or  indtppndent  governmental  agency, 
such  as  the  General  Accounting  Office 
(GAO)  or  the  DOC  Inspector  General, 
can  be  soUcited  by  the  Council, 
provided  the  intended  extent  of  the 
^udit  is  clearly  defined  and  the  audit 
utilizes  generally  accepted 
governmental  auditing  standards  issued 
by  the  Comptroller  General  of  the 
United  States.  NMFS  believes  costs 
associated  with  a  special  audit  would  be 
recoverable  under  the  Research  Plan. 

Comment  1 1.  The  proposed 
requirements  for  60-day  and  10-day 
advance  notice  to  observer  contractors 
for  observer  coverage  do  not  pose  a 
problem  for  those  fishing  seasons  that 


are  scheduled  regularly  and  well  in 
advance.  These  requirements  will  be 
impossible  to  meet  when  inseason 
changes  in  season  opening  dates  occur, 
or  when  reserves  are  released.  These 
latter  types  of  announcementa  are 
fi^quently  made  with  notice  of  a  week 
or  less,  obviously  precluding  any  ability 
to  arrange  for  an  observer  60,  or  even  10 
days,  in  advance.  The  proposed  rule 
should  be  revised  to  provide  an 
exception  for  situations  in  which 
advance  notice  cannot  be  given  due  to 
circtunstances  outside  the  control  of  the 
vessel  owner. 

Response.  The  final  rule 
implementing  the  Research  Plab  does 
not  change  the  proposed  criteria  for 
notifying  an  observer  contractor  of  a 
vessel's  or  processor's  observer  needs. 
The  60-day  and  10-day  notification 
periods  are  necessary  to  guarantee  the 
availability  of  observers  to  meet 
observer  coverage  requirements, 
particularly  if  additional  observer 
training  classes  must  be  arranged  to 
meet  the  demand  for  observer  coverage. 
NMFS  agrees  that  circimistances  could 
occur  that  would  preclude  a  person 
from  providing  a  60-day  or  10-day 
notice  to  an  observer  contractor  for 
observer  coverage.  If  this  should  occur, 
NMFS  cannot  guarantee  the  availability 
of  observers  to  satisfy  observer  coverage 
requirements.  NMFS  is  aware  of  the 
logistic  and  planning  problems  that  can 
arise  when  fisheries  are  opened  on  short 
notice  and  will  attempt  to  provide 
sufficient  advance  notice  of  inseason 
fishery  openings  to  allow  vessels  and 
processors  to  comply  with  observer 
coverage  requirements. 

Comment  12.  Designated  observer 
embarkment/disembarkment  locations 
were  proposed  for  Alaska  in  the 
preamble  to  the  proposed  rule.  Vessels 
based  in  Washington  State  often 
proceed  directly  to  the  fishing  grounds 
and  the  proposed  rule  should  be  revised 
to  add  one  or  two  locations  for 
embarkment/disembarkment  of 
observers  in  Washington. 

Response.  NMFS  considered 
designating  embarkment/ 
disembarkraent  locations  outside 
Alaska,  but  due  in  part  to  the 
prohibitive  transportation  costs, 
declined  to  include  non-Alaska  sites  in 
the  list  of  proposed  ports.  ADF&G  crab 
managers  recommended  that  crab 
observer  embarkment/disembarkment 
sites  coincide  with  the  observer 
briefing/debriefing  sites  in  Alaska.  The 
selection  of  embarkment/ 
disembarkment  ports  occurs  annually  as 
part  of  the  Research  Plan  specification 
process  with  opportunity  for  Council 
review  and  public  comment. 
Embarkment/disembarkment  sites 


outside  of  Alaska  may  be  considered, 
along  with  the  attendant  costs,  during 
this  annual  process. 

Comment  13.  The  proposed  rule 
specified  that  vessels  requiring  observer 
coverage  must  have  passed  a  Coast 
Guard  safety  inspection  within  the  last 
2  years.  If  this  requirement  is  a  reference 
to  the  fishing-industry-specific 
inspection  requirements  contained  in  46 
U.S.C  Chapter  45,  the  final  rule  should 
be  clarified  to  say  so. 

Response.  The  U.S.  Coast  Guard 
implemented  regulations  codified  at 
Titles  33  and  46CFR,  which 
implemented  statutory  provisions  at  46 
U.S.C.  Chapter  45.  The  final  mle  has 
been  clarified  to  require  that  vessels 
with  observer  coverage  display 
certification  of  compliance  with  certain 
U.S.  Coast  Guard  regulations  codified  at 
Titles  33  and  46  CFR  and  at  48  U.S.C 
3311.  This  requirement  is  intraided  to 
provide  observers  with  some  assurance 
that  vessels  they  are  stationed  on  meet 
specified  U.S.  Coast  Guard  safety 
standards. 

Comment  14.  Vessels  cannot  always 
provide  ofiBcer's  accommodations  for 
observers  as  would  be  required  by 
§67  7. 10(c)(1)  of  the  proposed  mle. 

Response.  Secticm  677.10(c)(1)  has 
been  changed  in  the  final  rule  to  require 
accommodations  and  food  for  observers 
that  are  equivalent  to  those  provided  for 
officers,  engineers,  foreni«i,  deck-bosses 
or  other  management  level  personnel  of 
the  vessel.  The  intent  of  this  regulation 
is  to  require  a  vessel  operator  to  treat  the 
observer  with  respect  The  observer 
need  not  be  ^ven  the  captain's  quarters, 
but  the  observer  should  not  be  bou^ 
in  a  room  with  acconunodations  less 
than  those  provided  for  management 
personnel. 

Comment  15.  If  a  funding  shortfall 
exists,  would  NMFS  allow 
overharvesting  of  a  total  allowable  catch 
(TAC)  to  generate  additiortal  funding? 
Response.  NMFS  will  not  authorize 
an  overharvest  of  a  species'  TAC  to 
generate  additional  revenue  under  the 
Research  Plan. 

.    Comment  16.  Catcher  vessels  should 
not  be  liable  for  delivering  fish  to  an 
unpermitted  processor.  The  violation 
should  remain  with  the  processor,  riot 
the  vessel.  Some  other  means  besides 
NMFS'  electronic  bulletin  board  should 
be  used  to  notify  the  industry  of  the 
processors  with  valid  pormits. 

Response.  NMFS  believes  it  is  the 
responsibility  of  catcher  vessel 
operators  to  be  aware  of  the  permit 
status  of  each  processor  they  choose  to 
do  business  with.  A  processor  will  not 
be  issued  semiannual  processor  permits 
unless  its  billed  fee  assessments  are 
paid.  The  prohibition  on  delivering  fish 
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to  a  processor  not  possessing  a  ciurent 
semiannual  permit  provides  additional 
incentive  to  the  processor  to  submit 
timely  payments  on  its  billed  fee 
assessment.  This  is  a  crucial 
consideration  in  achieving  the 
objectives  of  the  Research  Plan.  NMFS 
will  maintain  an  updated  list  of 
permitted  processors  on  its  electronic 
bulletin  board.  A  vessel  operator  also 
can  request  this  information  directly 
from  a  processor. 

Comment  17.  Currently,  30-percent 
observer  coverage  requirements  are 
strictly  adhered  to  because  vessel 
operators  do  not  want  to  pay  for 
additional  observer  coverage.  Under  the 
Research  Plan,  this  strong  incentive  to 
effectively  limit  coverage  to  required 
levels  will  be  eroded. 

Response.  NMFS  realizes  that  full 
implementation  of  the  Research  Plan 
will  erode  some  of  the  incentive  to  a 
vessel  operator  to  disembark  an  observer 
as  soon  as  coverage  requirements  are 
met.  Observer  contractors  will  work 
with  vessel  owners  to  monitor  the 
observer  coverage  and  to  see  that 
observers  are  transferred  to  other  vessels 
where  coverage  is  needed.  NMFS  may 
order  a  vessel  to  port  to  disembark  an 
observer,  should  that  prove  necessary- 
Comment  16.  Concern  exists  that  the 
Research  Plan  will  ultimately  result  in 
reduced  observer  coverage,  because  the 
statutory  limit  on  the  annual  fee 
percentage  (2  percent)  will  not  allow  for 
the  collection  of  funds  sufficient  to 
provide  for  increased  costs  of  observer 
coverage,  nor  for  increased 
administrative  costs  incurred  by  NMFS 
and  ADF&G. 

Response.  NMFS  is  committed  to 
providing  an  efficient  and  effective 
observer  program  within  the  statutory 
constraints.  NMFS  will  use  the  best 
available  information  to  establish  the 
annual  fee  percentage.  If  increased 
Research.  Plan  costs  or  reduced  fee 
collections  due  to  a  reduced  exvessel 
value  of  Research  Plan  fisheries  create 
unanticipated  shortfalls  within  any 
calendar  year,  a  regulatory  mechanism 
exists  to  decrease  observer  requirements 
over  the  season.  Alternatives  to  reduced 
observer  coverage  in  both  the  short  and 
long  term  also  exist  in  the  form  of 
amending  the  Magnuson  Act  to  allow 
for  a  fee  percentage  greater  than  2 
percent,  or  obtaining  other  sources  of 
funding. 

During  1 995 ,  the  first  year  of  the 
Research  Plan,  an  annual  fee  percentage 
of  2  percent  may  be  necessary  to 
accumulate  sufficient  start-up  funds  to 
support  the  contracts  for  observer 
coverage  during  the  first  half  of  1996.  In 
succeeding  years,  the  percentage  should 
be  lower.  In  all  cases  the  2  percent  limit 


should  serve  as  an  incentive  to  keep 
down  the  costs,  make  the  observer 
programs  more  efficient,  and  seriously 
evaluate  the  benefits  of  any  proposed 
increase  in  observer  coverage 
requirements. 

Comment  19.  The  Council  is 
considering  alternative  incentive 
programs  to  address  bycatch  waste  that 
would  require  additional  observer 
coverage  for  participating  vessels.  The 
final  rule  implementing  the  Research 
Plan  should  not  preclude  voluntary 
increases  in  observer  coverage  by  vessel 
owners  as  a  prerequisite  for 
participation  in  these  incentive 
programs.  .- 

Response,  Observer  coverage 
regulated  under  the  Research  Plan  is  set 
out  under  §  677.10  of  the  final  rule.  The 
Research  Plan  does  not  preclude 
observer  coverage  beyond  levels 
required  imder  the  Research  Plan  by 
anyone  participating  in  a  voluntary 
incentive  program.  However,  persons 
who  voluntarily  obtain  observer 
coverage  beyond  that  required  under  the 
Research  Plan  would  incur  the  costs  of 
the  additional  coverage.  Furthermore, 
voluntcuy  or  mandatory  requirements 
for  observer  coverage  beyond  those 
authorized  under  the  Research  Plan 
would  require  rulemaking. 

Comment  20.  Concern  exists  about  the 
possibility  of  new  fees  being  imposed 
on  the  fishing  industry  during  the 
current  reauthorization  of  the  Magnuson 
Act.  Because  of  this  concern,  a  sunset 
date  should  be  added  to  the  Research 
Plan  that  would  take  effect  if  and  when 
amendments  to  the  Magnuson  Act 
duplicate  fees  being  charged  under  the 
Research  Plan.  Any  new  fee  imposed 
under  the  Magnuson  Act  should  not  be 
in  addition  to  the  fees  required  under 
the  Research  Plan. 

Response.  Changes  to  regulations 
normally  must  be  accomplished  through 
rulemaking,  rather  than  being 
automatically  triggered  by  events,  such 
as  passage  of  legislation.  Under  the 
Administrative  Procedure  Act  notice 
and  comment  procedures,  the  public 
must  be  given  notice  of  the  proposed 
change  and  have  an  opportunity  to 
comment  on  the  proposed  change. 
Should  the  Council  decide  that,  in  the 
future,  the  Research  Plan  should  be 
withdrawn  or  modified  to  take  into 
account  amendments  to  the  Magnuson 
Act,  or  for  any  other  reason,  it  can 
recommend  that  the  Secretary  do  so 
under  normal  rulemaking  procedures. 

Comment  21.  Industry  members 
should  be  allowed  to  participate  in  the 
NMFS/ ADF&G  work  group  to  oversee 
agency  efforts  to  streamline  the 
groimdfish  and  crab  observer  programs 
and  to  maximize  efficiency  of 


administration  and  implementation  of 
these  programs. 

Response.  NMFS  disagrees.  Industry 
members  have  many  opportunities  to 
comment  on  or  participate  in  agency 
efforts  to  streamline  the  groundfish  and 
crab  observer  programs.  These 
opportunities  include  the  Advisory 
Panel  (AP),  the  OCX:,  and  public 
testimony  or  WTitten  comment  on  the 
annual  Research  Plan  specification 
process  or  other  pertinent  actions  before 
the  Council.  The  NMFS//VDF&G  work 
group  meetings  will  provide  a  setting  for 
staff  members  to  address  administrative, 
implementation,  and  efficiency  issues  of 
the  observer  programs  and  to  respond  to 
issues  and  concerns  raised  by  the  public 
through  the  AP.  OOC,  or  testimony 
before  the  Council. 

Comment  22.  Given  limited  resources 
and  a  need  to  expand  overall  observer 
coverage,  it  is  essential  that  the 
Research  Plan  be  implemented  in  such 
a  way  as  to  maximize  efficiency  and 
minimize  administrative  overhead  and 
costs.  The  first  major  step  in  that 
direction  would  be  to  consolidate  the 
crab  and  groundfish  observer  programs. 
In  addition  to  reduced  costs,  a 
consolidated  program  would  provide  an 
opportunity  to  standardize  training  and 
qualification  requirements  for  observers, 
develop  more  rational  deployment 
schemes,  coordinate  research  and  data 
collection  objectives,  and  move  toward 
the  development  of  a  professional,  well 
trained,  well  qualified  observer  corps. 
With  this  goal  in  mind,  NMFS  and 
ADF&G  should  prepare  budgets  and 
report  to  the  QQC  and  Council  on  the 
feasibility  of  combining  the  groundfish 
and  crab  observer  programs. 

Response.  NMFS  and  ADF&G  are 
actively  pursuing  ways  in  which  the 
NMFS  groundfish  and  ADF&G  crab 
obser\'er  programs  can  combine  tasks 
and  more  efficiently  utilize  resources. 
Some  areas  being  explored  for  possible 
future  collaboration  are  training, 
briefing,  debriefing,  and  field  support. 
Also,  under  the  Research  Plan,  an 
interagency  (NMFS  and  ADF&G) 
working  group  will  be  established  to 
address  issues  of  consolidation  and  cost 
efficiency. 

Comment  23.  Fiscal  year  (FY)  96 
budgets  prepared  for  the  crab  and 
groundfish  observer  programs  do  not 
include  the  costs  for  shellfish  observer 
training.  NMFS  has  factored  the  costs  of 
shellfish  training  into  a  daily  observer 
cost  estimate  reported  by  observer 
contractors,  rather  than  use  training 
costs  incurred  by  the  University  of 
Alaska,  which  has  been  bearing  these 
costs.  True  costs  of  the  crab  observer 
training  should  be  included  in  the 
Research  Plan  budget  so  that  everyone 
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has  an  accurate  picture  of  the  entire 
program.  Crab  fishermen  and  shellfish 
observer  contractors  may  claim  they  are 
being  discriminated  against  if  they  will 
have  to  pay  an  additional  cost  of 
shellfish  training  beyond  that  paid  by 
user  fees.  Shellfish  observer  training 
should  not  be  treated  difierently  from 
groundfish  observer  training  under  the 
Research  Plan. 

Response.  Specific  comments  on 
agency  budgets  and  poUcy  necessary  to 
administer  the  groundfish  and  crab 
observer  programs  are  outside  the  scope 
of  the  final  rule  to  implement  the 
Research  Plan.  Comments  of  this  sort 
would  best  be  addressed  under  the 
annual  specification  process  set  out  at 
§677.11  of  the  final  rule. 

Nonetheless,  NMFS  agrees  the  FY96 
budgets  for  the  crab  and  groundfish 
observer  programs  do  not  include  the 
costs  for  shellfish  observer  training 
because  neither  NMFS  nor  AOF&G 
currently  train  crab  observers.  NMFS 
beheves  it  is  appropriate  to  require 
potential  observer  contractors  to 
incorporate  subcontracted  costs  for 
training  crab  observers  in  their  response 
to  the  request  for  solicitation.  NMFS 
beheves  that  this  approach  will 
incorporate  all  the  costs  of  training  crab 
observers  within  the  Research  Plan 
contracts,  thereby  avoiding  the 
possibility  of  crao  vessels  or  observer 
contractors  incurring  additional  costs. 
Under  the  Researdi  Plan,  the  NMFS/ 
AOF&G  working  group  will  examine 
differences  and  similarities  between  the 
groundfish  and  crab  observer  programs 
and  will  consider  the  potential  benefits 
of  training  crab  observers  within  the 
ADF&G  observer  program  or  within  the 
NMFS  observer  program. 

Comment  24.  Agency  budgets  should 
include  costs  for  crab  observer  training 
and  explicitly  identify  groundfish  and 
crab  observer  program  costs.  NMFS  and 
AOF&G  must  work  towards  streamlining 
programs  and  reducing  costs  (e.g.,  cross- 
training  of  observers,  sharing  field 
facilities,  coordinating  briefing  and 
debriefing  functions.) 

Response.  See  the  responses  to 
Comments  22  and  23. 

Comment  25.  NMFS  staff  have 
expressed  the  intent  to  solicit  bids  for 
crab  observer  training,  but  not  the 
groundfish  observer  training.  Both  crab 
and  groundfish  training  programs 
should  be  subject  to  the  bidding 
process.  Not  only  will  this  produce  the 
most  cost-effective  approach  to  training, 
but  it  will  assure  that  the  groundfish 
and  crab  industry  receive  similar 
treatment  under  the  Research  Plan. 

Response.  As  mentioned  in  the 
responses  to  Comments  22  and  23,  the 
NMFS/ADF&G  working  group  will  be 
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considering  various  options  for  both 
groundfish  and  crab  training  and  these 
options  %vill  be  discussed  before  the 
OOC  and  the  Council  as  part  of  the 
annual  specification  process. 

Comment  26.  In-seascn  price 
adjustments,  in-season  payment 
adjustments,  or  price  forecasts  should 
be  used,  when  practicable,  to  decrease 
differences  between  the  standard 
exvessel  prices  and  the  actual  exvessel 
price  that  can  result  from  seasonal  or 
inter-annual  price  fluctuations. 

Response.  Early  in  the  development  of 
the  fee  collection  program  for  the 
Research  Plan,  the  Council 
reconunended  the  use  of  actual  exvessel 
prices  and  values  for  processors  that 
purchase  fish  fit}m  fishermen  and  the 
use  of  standard  exvessel  prices  for 
integrated  harvesting  and  processing 
operations  that  do  not  purchase  fish. 
This  recommendation  adjusted  prices  to 
reflect  the  actual  prices  for  the  former 
class  of  processors  and  post-season 

Erice  settlements.  By  1992,  the  Council 
ad  identified  problems  with  this 
recommendation  and  voted  to 
reconunend  the  use  of  standard  exvessel 
prices  for  all  processors.  The  problems 
included  the  following:  (1)  The 
incentive  of  fishermen  and  processors  to 
imderstate  actual  exvessel  prices,  (2)  the 
difficulty  of  verifying  that  tne  reported 
prices  were  correct.  (3)  the  difficulties  of 
applying  ptost-seeson  adjustments  in 
exvessel  prices  to  the  standard  exvessel 
prices  used  for  processors  that  catch 
their  own  fish,  and  (4)  the  lack  of  timely 
price  information  from  fish  tickets.  The 
Council  recognized  that  actual  inseason 
exvessel  price  data  may  provide  a  more 
equitable  basis  for  fee  assessments 
among  processors  who  purchase  fish. 
However,  the  Council  determined  that 
the  potential  for  more  equitable  fee 
assessments  was  not  sufficient  to 
overcome  the  problems  associated  with 
using  actual  prices. 

The  Council  has  recommended  that 
NMFS  estabUsh  standard  prices  for  6- 
month  periods.  This  recommendation 
should  increase  the  abiUty  of  NMFS  and 
the  Council  to  set  standard  prices  that 
will  closely  approximate  actual  prices. 
This  process  will  be  facilitated  if  the 
exvessel  price  information  from  fish 
tickets  becomes  available  in  a  mora 
timely  manner. 

Fee  revenue  and  actual  fee  hability 
would  be  more  uncertain  if  they  were 
based  on  inseason  price  or  payment 
adjustments.  If  prices  increase, 
processors  could  have  difficulty 
collecting  the  additional  fees  from 
fishermen,  and  if  prices  decrease, 
processors  may  not  make  the 
appropriate  refunds  to  fishennen.  Over 
time,  the  unexpected  increases  and 


decreases  in  exvessel  prices  are 
expected  to  cancel  out. 

Under  the  final  rule,  the  standard 
exvessel  prices  will  be  based  on:  (1) 
Exvessel  price  information  during  the 
most  recent  12-month  period  for  which 
data  are  available  for  diffierent  seasons, 
gear  types,  management  areas,  and 
processing  sectors;  (2)  factors  that  are 
expected  to  change  exvessel  prices  in 
the  upcoming  calendar  year;  and  (3) 
other  information  that  indicates  what 
exvessel  prices  would  be  expected  to  be 
in  the  upcoming  calendar  year. 
Therefore,  to  the  extent  practicable, 
price  forecasts  will  be  used. 

Comment  27.  When  differences  in 
prices  by  gear,  area,  mode  of  op>eration, 
and  season  are  real  and  significant, 
separate  standard  prices  should  be 
estabbshed  for  each. 

Response.  NMFS  agrees  and  intends 
to  propose  exvessel  prices  that 
reasonably  accommodate  price 
differences  by  season,  gear,  area,  and 
processing  sector  (insbcRe  and  onshore 
components)  (see  the  response  to 
Comment  26).  However,  even  when  real 
and  substantial  differences  exist  in 
exvessel  prices  by  gear,  area,  mode  of 
operation,  and  season,  there  are 
justifications  for  not  estabUshing  a 
separate  standard  price  for  each.  To  the 
extent  that  exvessel  prices  differ  due  to 
differences  in  the  services  a  fishing 
vessel  provides  in  addition  to  harvesting 
raw  fi^.  it  may  be  inappropriate  to 
establish  separate  standard  prices. 

Comment  26.  It  is  unfair  not  to 
account  for  differences  in  prices  due  to 
stage  of  product  processing  and  mode  of 
operation. 

Response.  As  noted  in  the  response  to 
Comment  27,  NMFS  believes  it  may  be 
inappropriate  to  charge  different  fees 
per  povmd  of  retained  catch  for  different 
fishermen  due  to  differences  in  the 
distribution  of  services  between 
fishermen  and  processors  or  to  assess  a 
higher  fee  per  pound  for  a  group  of 
fishermen  that  perform  services  that  are 
typically  performed  by  processors. 

Comment  29.  Prices  should  be 
imputed  by  area  when  the  size  of  fish 
differ  by  area  tmd  product  prices  differ 
by  the  size  of  fish. 

Response.  The  cost  of  accommodating 
this  suggestion  could  be  justified  if  large 
differences  exist  in  product  prices  by 
area  of  catch.  The  aniiiial  processor 
survey  conducted  by  the  State  of  Alaska 
does  not  collect  price  data  for  narrowly 
defined  areas.  As  a  result,  NMFS  would 
have  to  use  other  sources  of  product 
price  data  that  would  tend  to  increase 
information  and  analytical  costs  and, 
pierhaps,  decrease  the  quality  of  the 
price  estimates,  hi  the  future,  NMFS 
may  consider  rulemaking  to  collect 


additional  price  information  if  existing 
sotuces  of  data  are  deemed  insufficient. 

Comment  30.  The  method  used  by 
NMFS  to  impute  exvessel  prices  is 
acceptable,  but  the  product  prices  and 
product  price  to  exvessel  price 
conversion  factor  should  be  reviewed,  a 
conversion  factor  of  20-percent  should 
be  used,  and  an  industry  committee  of 
those  familiar  with  these  species  should 
be  part  of  the  review  process.  , 

Response.  The  Research  Plan 
specification  process  set  out  in  the  final 
rule  at  §  677.11  includes  review  of  the 
imputed  standard  exvessel  prices  by  the 
CXJC,  AP.  Scientific  and  Statistical 
Committpe  (SSC).  the  pubhc,  and  the 
Council  before  tbe  standard  exvessel 
prices  are  proposed.  The  proposed 
standard  exvessel  prices  will  be 
published  in  the  Federal  Register 
aimually,  and  the  data  on  which  they 
are  based  will  be  included  in  a  report 
available  &t)m  the  Council.  Public 
comments  will  be  requested  on  both  the 
proposed  standard  exvessel  prices  and 
the  data  on  which  they  are  based.  The 
final  standard  exvessel  prices  will  be 
estabbshed  after  further  review  by  tbe 
OOC.  AP,  SSC.  and  the  Council. 
Therefore,  tbe  process  for  establishing 
standard  exvessel  prices  allows  for  as 
much  input  and  review  as  the  industry 
is  willing  to  provide.  The  industry  is 
free  to  establish  a  committee  to  assist  in 
establishing  standard  exvessel  prices. 
Comment  31 .  Actual  prices  paid  to 
fishermen  are  recorded  on  fish  tickets 
and  these  prices  should  be  used  to 
calculate  fee  assessments,  rather  than 
the  proposed  method  of  using  standard 
exvessel  prices.  If  standard  exvessel 
prices  are  used.  NMFS  should 
implement  a  separate  rebate  program  to 
reimburse  fishermen  who  were 
ultimately  charged  more  than  2  percent 
of  the  exvessel  value  in  those  cases' 
where  the  staiuiard  exvessel  price  is  less 
than  the  actual  price  they  received. 

Response.  See  the  response  to 
Comm.ents  26  and  27. 

Comment  32.  Fee  assessments  should 
not  be  assessed  on  deadloss  crab. 

Response.  Fee  assessments  will  be 
based  on  the  amount  of  crab  retained  by 
a  processor.  Crab  that  is  harvested  alive 
but  dies  enroule  to  the  processor  is 
considered  deadloss  and  is  not 
purchased  by  tbe  processor  or  buyer. 
This  crab,  therefore,  will  not  be 
considered  retained  catch  for  the 
purpose  of  calculating  fee  assessments. 

Comment  33.  Under  the  proposed 
rule,  retained  catch  for  processor  vessels 
would  be  determined  by  using  standard 
product  recovery  rates  (FRRs)  to 
calculate  round- weight  equivalents. 
Retained  catch  can  be  calculated  most 
accurately  by  actual  weights,  rather  than 


by  using  a  derivative  system. 
Recognizing  that  not  all  processor 
vessels  are  equipped  with  scales,  a 
system  should  be  implemented  under 
which  a  {wocessor  could  elect  to  have 
retained  catch  calculated  by  any 
recognized  a<x«ptable  means,  such  as 
actual  weight,  volumetric  measiire,  or 
standard  PRRs. 

Response.  NMFS  has  prepared  a  draft 
analysis  for  Council  consideration  that 
evaluates  different  alternatives  for 
obtaining  accurate  catch  weight 
measurements.  Tbe  Council  is 
scheduled  to  take  final  action  on  a 
preferred  alternative  before  the  end  of 
1994.  Until  regulations  are  i.-nplemented 
that  serve  as  consistent  guidelines  for 
obtaining  accurate  measurements  of 
catch  weight,  NMFS  will  continue  to 
rely  on  PRRs  to  calculate  round-weight 
equivalents. 

Comment  34.  NMFS  has  reported  that 
a  10-20  percent  discrepancy  exists 
between  observed  retained  catch 
estimates  and  retained  catch  amounts 
reported  by  processor  vessels  in  their 
weekly  production  reports.  Currently, 
an  easy  and  precise  method  to  verify  the 
accuracy  of  reported  catch  amounts  is 
not  available.  Given  that  the  projection 
of  groundfish  exvessel  value  was  based 
on  projected  catch  using  a  blend  of 
observer  and  vessel  data,  concern  exists 
that  this  projection  overestimates  the 
fees  that  will  be  coUecttKi  during  the 
start-up  year  by  10  percent  or  nrore.  If 
this  is  tbe  case,  full  implementation  of 
the  Research  Plan  may  be  uimecessarily 
delayed.  A  better  alternative  is  to 
calculate  the  fee  based  on  retained 
weight,  but  incorporate  the  "blend" 
method  to  decrease  the  problem  of 
under-reporting. 

Response.  Retained  catch  amounts 
used  to  project  exvessel  value  of 
groundfish  for  purposes  of  tbe  Research 
Plan  were  based  on  data  submitted  by 
the  industry  on  weekly  production 
reports  and  ADF&G  fish  tickets.  These 
data,  not  blend  data,  were  used  to 
project  exvessel  value  of  retained  catch 
and  provide  the  best  information 
available  on  which  to  base  projected 
revenues  under  the  Research  Flan. 
Comment  35.  The  use  of  PRRs  to 
calculate  round  weight  of  retained  catch 
is  problematic  for  several  reasons.  First, 
a  sizeable  disparity  exists  within  the 
industry  regarding  tbe  PRRs  of  various 
products.  Second,  the  current  rates 
being  used  by  NMFS  are  not  necessarily 
based  on  scientific  or  statistically 
defensible  data.  If  PRRs  must  be  used, 
they  must  be  based  on  the  best  available 
scientific  evidence. 

Response.  NMFS  has  determined  that 
the  standard  PRRs  that  it  will  use  to 
calculate  round-weight  equivalents  of 


retained  catch  by  at-sea  processors 
represent  the  best  available  scientific 
information  about  product  recoveries 
being  achieved  by  the  processing 
industry.  NMFS  has  invited  public 
comment  on  the  standard  PRRs  it  will 
use  and  will  soon  publish  them  in  a 
final  rule.  NMFS  will  continue  to 
review  information  about  product 
recoveries  and  will  propose  regulations 
to  revise  any  particular  standard  PRR,  if 
necessary.  See  also  the  Response  to 
comment  33. 

Comment  36.  Under  the  proposed 
Research  Plan,  vessels  are  charged  a  ff>e 
based  on  the  round-weight  of  retained 
fish.  As  a  resuh,  a  large  incentive  will 
exist  to  not  make  products  such  as  fish 
meal  or  process  small  fish  or  male 
flatfish,  which  may  be  perfectly  fit  for 
human  consumption  but  have  a  lower 
market  value.  A  better  method  would  be 
for  each  vessel  to  pay  for  what  it 
catches,  whether  or  not  the  fish  are 
retained  for  processing.  If  vessels  were 
assessed  a  fee  based  on  the  weight  of 
fish  caught,  there  would  be  an  economic 
incentive  to  reduce  bycatch  and  other 
fish  waste,  as  well  as  an  incentive  to 
collect  and  report  the  best  possible  data. 
Response.  NMFS  has  revised  the  final 
rule  to  exempt  from  bimonthly  fee 
assessments  the  exvessel  value  of  whole 
fish  that  are  processed  into  meal.  This 
action  is  intended  to  address  concerns 
that  the  imposition  of  Research  Plan 
fees  on  the  exvessel  value  of  retained 
catch  may  create  an  incentive  for 
processors  to  discard  low  value  fish  that 
otherwise  may  have  been  retained. 
Section  31 3  of  tbe  Magnuson  Act 
authorizes  the  8ssessn>ent  of  fees  on 
both  retained  and  discarded  catch. 
Given  this  authority  and  the  Council's 
desire  to  encourage  retention  of  catch 
under  the  Research  Plan,  the  Council 
has  asked  the  OOC  to  explore  options 
for  assessing  fees  on  discarded  catch. 
Any  future  recommendation  by  the 
Council  to  implement  a  fee  assessment 
program  for  discarded  catch  will  r«^uire 
rulemaking  and  likely  would  not  be 
implemented  before  1996. 

Comment  37.  Insurance  coverage 
requirements  should  be  estabbshed  for 
observers. 

Response.  At  its  June  1994  meeting, 
the- Council  indicated  that  it  will 
appoint  a  technical  committee  to 
address  the  issue  of  standard  insurance 
coverage  for  observers. 

Comment  38.  Tbe  concept  of  a  risk- 
sharing  pool  for  observer  insurance  is 
not  acceptable  because  the  pool  concupf 
undermines  the  competitive  process  for 
insurance. 

Response.  Section  313(e)  of  the 
Magnuson  Act  requires  the  Secretary  to 
review  the  feasibiUty  of  estabbshing  a 
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risk-sharing  pool  to  provide  insurance 
coverage  for  vessels  and  owners  against 
liability  from  civil  suits  by  observers. 
This  feasibility  study  will  include  a  cost 
analysis  and  a  review  of  potential 
impact  on  vessel  owners,  observer 
contractors,  and  observers.  The 
Secretary  will  not  establish  a  risk- 
sharing  pool  if  his  review  shows  that 
comprehensive  commercial  insurance 
currently  is  available  for  all  fishing 
vessels  and  processors  required  to  have 
observers,  and  such  insurance  will 
provide  a  greater  measiire  of  coverage  at 
a  lower  cost  to  each  participant. 

As  noted  in  the  response  to  Comment 
37.  the  Coimcil  took  action  at  its  June 
1994  meeting  to  establish  a  technical 
committee  to  address  this  issue. 

Comment  39.  Identification  should  be 
required  for  observers  at  shoreside 
plants  (e.g.,  vest,  tag,  ID  card),  to 
facilitate  their  access  to  confidential 
information  (fish  tickets,  data  on  plant 
production,  etc.). 

Response.  NMFS  agrees  and  presently 
is  investigating  the  feasibility  of 
supplying  observers  with  an  ID  card  that 
would  either  replace,  or  be  in  addition 
to.  the  present  letter  of  certification. 

Comment  40.  NMFS  should  be  more 
effective  in  dealing  with  observer 
harassment  issues  as  reported  by 
observer  contractors. 

Response.  Contractors  currently  have 
the  ability  to  deny  observer  coverage  to 
vessels  that  have  had  continuing 
problems  with  harassment  of  observers. 
Under  the  fully  implemented  Research 
Plan,  vessel  or  processor  owners  no 
longer  will  be  the  cUents  of  the 
contractors  and  NMFS  will  have  greater 
ability  to  ensure  that  harassment 
situations  are  handled  in  an  appropriate' 
manner.  NMFS  Enforcement  will 
continue  to  investigate  reported 
instances  of  observer  harassment  and 
will  take  action  where  warranted. 

Comment  41.  Observer  duties  should 
remain  unchanged  under  the  Research 
Plan  and  should  not  become  more 
enforcement  oriented. 

Response.  Existing  observer  duties 
will  be  unchanged  under  the  Research 
Plan. 

Comment  42.  NMFS  should  assess  an 
observer's  performance  through  survey 
information  collected  from  the  industry. 

Response.  At  present,  members  of  the 
fishing  industry  can  and  do  comment  on 
an  observer's  performance  by  calling  or 
writing  to  the  NMFS  Observer  Program 
office.  NMFS  recognizes  the  need  for  a 
more  formalized  process  for  providing 
feedback,  and  is  in  the  process  of 
designing  a  questionnaire.  Such 
questionnaires  would  need  to  be 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 


Reduction  Act.  even  though  responses 
would  be  voluntary. 

Comment  43.  The  Research  Plan  must 
be  implemented  to  provide  for  greater 
NMFS  oversight  over  the  relationships 
between  observers,  xjbserver  contractors, 
and  fishing  interests.  Currently,  these 
relationships  are  compromised  and 
NMFS  and  the  Council  have  failed  to 
oversee  properly  the  integrity  of  these 
relationships.  Instead,  observer 
contractors  continually  exhibit  interest 
in  profits  before  either  data  quality  or 
observer  security.  This  situation  reduces 
the  collection  of  scientific  data  by 
observers  to  a  vendor  activity, 
jeopardizes  the  safety  and  well-being  of 
observers,  ai'd  undermines  the 
credibility  of  the  scientific  data 
collected  by  observers. 

Response.  The  expected  change  in  the 
relationships  t>etween  observers, 
observer  contractors,  and  fishing 
interests  with  the  full  implementation  of 
the  Research  Plan  is  one  of  the  most 
important  reasons  for  implementing  it. 
Under  the  Research  Plan,  money  for 
observer  coverage  will  be  distributed 
through  NMFS,  and  NMFS  will  exercise 
more  oversight  through  contractual 
relationships  with  the  observer 
contractors. 

Comment  44.  NMFS  and  the  Council 
should  analyze  the  usefulness  and 
economic  efficiency  of  observer 
contractors.  These  individuals  serve  as 
a  third-party  conduit  of  financial 
payment  for  observer  coverage  and  the 
financial  resources  distributed  to  them 
could  be  more  constructively 
channeled. 

Response.  Under  the  Research  Plan. 
NMFS  could  fund  Federal  employees  to 
serve  as  observers.  NMFS  is  presently 
evaluating  the  feasibility  of  having 
Federal  observers  serve  at  least  some  of 
the  observer  needs.  However,  many 
obstacles  exist  to  implement  such  a 
proposition,  notably  the  present  effort  to 
reduce  the  Federal  work  force. 

Comment  45.  Nonpayment  of 
contractors  and  observers  has  been  a 
problem  since  1991.  NMFS'  inaction  in 
not  decertifying  contractors  who  do  not 
pay  their  observers  allows  these 
contractors  to  essentially  loan  observer 
coverage  to  the  fishing  industry.  This 
situation  seriously  undermines  the 
credibility  of  the  observer  program  and 
requires  greater  oversight  by  NMFS. 

Response.  Under  ciurent  regulations, 
vessel  and  processor  owners  contract 
with  observer  contractors  to  provide 
observer  coverage.  NMFS  is  not  a  party 
to  those  contracts,  so  has  limited  ability 
to  enforce  contracts  between  vessel  and 
processor  owners,  observer  contractors, 
and  observers.  Under  full 
implementation  of  the  Research  Plan, 


contractors  will  be  paid  from  the 
Observer  Fund  and  NMFS  will  be  in  a 
much  better  position  to  investigate  and 
act  on  cases  of  observer  nonpayment  by 
contractors. 

Changes  in  the  Final  Rule  From  the 
Proposed  Rule 

This  final  rule  has  been  revised  from 
the  proposed  rule  to  address  public 
comment  on  the  first  year  of  the 
Research  Plan.  Neither  the  Council  nor 
the  general  public  supported  the 
proposed  first-year  program  that  would 
have  provided  rebates  to  vessel  and 
processor  owners  for  observer  costs, 
because  (1)  persons  would  have 
experienced  delays  from  the  time  they 
paid  for  observer  coverage  until  they 
were  reimbursed  for  these  costs,  and  (2) 
rebates  would  have  been  based  on 
standardized  costs  per  observer  day. 
This  final  rule  implements  an 
alternative  program  for  the  first  year  of 
the  Research  Plan  that  addresses  these 
concerns  based  on  the  following 
assumptions  and  criteria: 

a.  The  first  year  of  the  Research  Plan 
will  generate  sufficient  start-up  funds 
during  1995  to  allow  full 
implementation  of  the  Research  Plan  by 
January,  1996; 

b.  NMFS  will  seek  funding  for  the 
financial  support  of  the  observer 
programs,  at  least  through  fiscal  year 
1996; 

c.  The  first  year  of  the  Research  Plan 
will  not  require  "double  payment"  by 
any  participant  in  the  Research  Plan 
fisheries  for  any  period  of  time  during 
1995; and 

d.  'The  first  year  of  the  Research  Plan 
will  credit  actual  costs  paid  by  a 
participant  in  the  Research  Plan 
fisheries  for  observer  coverage  during 
1995  up  to  the  limit  of  the  participant's 
fee  liability. 

The  revised  program  for  the  first  year 
of  the  Research  Plan  is  set  out  in  this 
final  rule  at  §677.6  and  is  further 
discussed  in  the  final  EA/RIR  prepared 
for  this  action  (see  ADDRESSES).  In 
summary,  this  final  rule  exempts 
ovtmers  of  groundfish  catcher  vessels 
equal  to  or  greater  than  60  ft  (18.3  m) 
LOA  from  payment  of  fee  assessments 
during  1995  because,  as  a  group,  this 
vessel  size  class  currently  pays  observer 
costs  that  exceed  1  percent  of  the 
exvessel  value  of  their  catch.  Crab 
catcher  vessels  participating  in  fisheries 
for  Chionoecetes  tanneri  Tanner  crab,  C. 
angulatus  Tanner  crab,  or  Lithodes 
cousei  king  crab  are  required  to  carry 
observers  under  Alaska  State  regulations 
at  5  AAC  34.082  and  5  AAC  35.082. 
Vessel  costs  for  this  observer  coverage 
equal  or  exceed  the  vessels'  expected  fee 
liability  for  the  retained  catch  of  these 


species.  As  a  result,  these  catcher 
vessels  also  are  exempt  fit)m 
contributing  to  the  portion  of  the  1995 
fee  assessment  based  on  the  exvessel 
value  of  retained  catch  of  these  specific 
Tanner  and  king  crab  species. 

Under  the  final  rule,  groundfish 
mothership  processor  vessels  and 
shoreside  processore  will  be  billed  for 
their  portion  of  the  1995  fee  assessment 
(i.e.,  a  fee  assessment  based  on  one-half 
of  the  annual  fee  percentage  multiplied 
by  the  exvessel  value  of  retained  catch) 
plus  one-half  of  the  fee  assessment 
calculated  for  the  exvessel  value  of 
retained  catch  delivered  by  vessels  less 
than  60  ft  (18.3  m)  LOA.  Each  of  these 
processors  may  subtract  its  observer 
coverage  costs  from  the  processor's 
portion  of  the  bimonthly  bill.  With  the 
exception  of  processors  retaining  C. 
tanneri.  C.  angulatus,  or  L  cousei,  who 
will  be  hilled  one  half  the  fee  percentage 
for  these  species,  groundfish  catcher/ 
processors,  crab  catch/processors,  crab 
shoreside  processors,  crab  floating 
processors,  and  halibut  processors  will 
be  billed  the  full  fee  percentage. 
Groundfish  catcher/processors,  crab 
catcher/processors,  and  crab  floating 
processors  may  subtract  their 
groundfish  and  crab  observer  coverage 
costs,  respectively,  from  their  bimonthly 
fee  assessment  for  retained  catch  of 
groundfish  and  crab.  The  annual 
deduction  for  observer  costs  is  hmited 
to  the  actual  cost  paid  for  observer 
coverage  during  1995  or  the  1995  fee 
liability,  whichever  is  less. 

Several  changes  from  the  proposed 
rule  have  resulted  from  the  revised 
program  for  the  first  year  of  the 
Research  Plan.  In  addition,  other 
changes  have  been  made  to  respond  to 
more  specific  public  comments  on  the 
proposed  rule  and  to  improve  the  clarity 
and  consistency  of  regulations. 
Significant  changes  are  as  follows. 

1.  The  OMB  control  numbers  for 
approved  information  collection 
requirements  have  been  added  to  50 
CFR  part  204  to  comply  with 
requirements  of  the  Paperwork 
Reduction  Act 

2.  Figure  1  of  50  CFR  part  677,  the 
Federal  Processing  Permit  Application 
(Form  FPP-1),  has  been  revised  to 
combine  existing  permitting 
requirements  under  §  672.4  and  §  675.4 
to  reduce  the  reporting  burden  on    " 
processors  and  to  facilitate 
administrative  efficiency  in  issuing 
permits.  Form  FPP-1  also  has  been 
changed  to  more  clearly  identify 
persons  who  qualify  as  "processors"  for 
purposes  of  the  Research  Plan. 

3.  Figure  2  of  50  CFR  part  677,  the 
Observer  Coverage  Payment  Receipt 
Form  (Form  FPP-2),  has  been  revised  to 
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collect  information  on  payments  to  an 
observer  contractor  by  a  processor  for 
observer  coverage  during  1995.  NMFS 
will  use  this  information  to  audit  the 
observer  coverage  costs  subtracted  by  a 
processor  from  its  billed  fee 
assessments. 

4.  In  §677.2,  the  definitions  of  the 
terms  "Bimonthly",  "Catcher  vessel". 
"Fishing  trip",  "Mothership  processor 
vessel",  "Processor",  "Retained  catch", 
and  "Shoreside  processor  or  shoreside 
processing  facility"  have  been  changed; 
the  definitions  of  the  terms  "At-sea 
processor",  "Standard  observer  day", 
and  "Standardized  cost  of  an  observer 
day"  have  been  removed;  and  a 
definition  of  the  term  "Fishermen"  has 
been  added. 

The  definition  of  "Bimonthly"  has 
been  revised  to  coincide  with  calendar 
months,  rather  than  weekly  rc^porting 
periods.  This  change  is  necessary  to 
allow  greater  consistency  between 
ADF&G  and  NMFS  data  collected  from 
the  industry  that  is  used  to  calculate 
processor  fee  assessments. 

The  definition  of  "Catcher  vessel"  has 
been  revised  to  clarify  that  a  catcher 
vessel  is  used  for  catching  fish,  but  does 
not  process  fish. 

The  definition  of  "Fishing  trip"  has 
been  changed  to  more  clearly 
implement  NMFS'  intent  for  observer 
coverage  requirements  set  out  at 
§  677.10(a)(1)  for  catcher  vessels 
delivering  groundfish  to  shoreside 
processing  faciUties.  A  catcher  vessel 
required  to  carry  a  NMFS-certified 
observer  during  at  least  30  percent  of  its 
fishing  days  in  a  calendar  quarter  under 
§  677.10(a)(1)  also  must  carry  an 
observer  during  at  least  one  fishing  trip 
during  the  calendar  quarter  for  each  of 
six  different  groundfish  fishery 
categories  defined  at  §  677.10(a)(l)(ii)  in 
which  it  participates.  In  the  proposed" 
rule,  these  fishery  definitions  were 
based  on  a  vessel's  retained  catch 
composition  of  groundfish  during  a 
weekly  reporting  period.  However, 
retained  catch  information  for  catdier 
vessels  delivering  groundfish  to 
shoreside  processors  is  recorded  on 
ADF&G  fish  tickets  that  summarize 
catch  retained  during  a  fishing  trip,  not 
a  weekly  reporting  period.  To  resolve 
this  discrepancy,  the  definition  of 
"Fishing  trip"  at  §677.2  and  of  fishery 
categories  at  §677.10(a)(l)(ii)  have  been 
clarified  to  allow  the  use  of  ADF&G  fish 
tickets  completed  at  the  end  of  a  fishing 
trip  to  assign  catcher  vessels  to  fisheries, 

"The  definition  of  "Mothership 
processor  vessel"  has  been  revised  to 
clarify  that  a  mothership  processor  is 
not  used  for.  or  equipped  to  be  used  for. 
catching  fish. 


The  definition  of  "Processor"  has 
been  revised  to  include  those  fishermen 
who  deliver  fish  directly  to  restaurants. 
This  change  is  necessary  because 
information  on  retained  catch  is  not 
obtained  from  restaiu-ants  under  the 
recordkeeping  and  reporting 
requirements  set  out  under  §  572.5  and 
§675.5. 

The  definition  of  "Retained  catch" 
has  been  revised  to  more  clearly  apply 
to  all  processors  defined  at  §  677.2. 

The  definition  of  "Shoreside 
processor  or  shoreside  processing 
facility"  has  been  changed  to  more 
clearly  separate  this  type  of  processing 
operation  6t)m  other  types  of  processors 
(e.g.,  catcher/processors,  mothership 
processor  vessels,  or  fishermen  who  sell 
fish  to  restaurants  or  to  another  person 
for  use  as  bait  or  personal 
consumption). 

The  definition  of  "Fishermen"  has 
been  added  to  clarify  reference  to  this 
term  under  the  definition  of 
"Processor." 

In  §  677.2,  the  term  "At-sea 
processor"  has  been  removed  because 
this  term  is  not  referred  to  in 
regulations.  The  terms  "Standardized 
cost  of  an  observer  day"  and  "Standard 
observer  day"  have  been  removed 
because  these  terms  no  longer  are 
applicable. 

5.  In  §677.6.  the  follov^ing  changes 
have  been  made. 

a.  Paragraph  (b)  has  been  revised  and 
a  new  paragraph  (d)  is  added  to 
implement  a  credit  program  rather  than 
a  rebate  program  during  the  first  year  of 
the  Research  Plan.  In  paragraphs  (b)(1) 
and  (b)f  2),  regulatory  language  has  been 
added  to  exempt  the  e.xvessel  value  of 
whole  fish  that  is  processed  into  meal 
frcm  bimonthly  fee  assessments.  This 
change  addresses  concerns  that  the 
imposition  of  Research  Plan  fees  on  th»; 
exvessel  value  of  retained  catch  may 
create  a  greater  incentive  for  processors 
to  discard  fish  that  otherwise  may  have 
been  processed. 

b.  Old  paragraph  (d)  has  been 
redesignated  paragraph  (e)  and  revised 
to  authorize  NMFS  to  charge  late  fees 
for  the  balance  of  a  biraontfrly  fee 
assessment  in  the  event  the  Director, 
Alaska  Region,  NMFS,  determines  that  a 
billing  error  has  not  occurred  in 
response  to  a  billing  dispute  initiated  by 
a  processor.  The  authority  to  charge  a 
late  fee  is  necessary  to  discourage  a 
person  from  using  the  process  set  out  for 
disputing  a  bimonthly  fee  assessment 
bill  only  as  a  means  to  delay  payment 
of  the  bill. 

c.  Old  paragraph  (e)  has  been 
redesignated  paragraph  (f)  and  revise*! 
to  encourage  the  timely  payment  of  a 
billed  fee  assessment  by  providing 
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NMFS  the  authority  to  assess  a  penalty 
fee  in  the  event  payment  is  not  received 
after  90  days  from  the  due  date. 

d.  Paragraph  (f),  which  v^rould  have 
implemented  the  proposed  retwite 
program,  has  been  removed. 

6.  In  §  677.7,  paragraph  (g)  has  tieen 
changed  to  refer  to  the  revised  program 
for  the  first  year  of  the  Research  Plan 
instead  of  the  proposed  rebate  program. 

7.1n§677.10the  following  cnanges 
have  been  made  in  addition  to  those 
referred  to  under  item  4. 

a.  Paragraph  (a)(3)  has  been  changed 
to  include  references  to  Alaska  State 
observer  coverage  requirements  at  5 
AAC  34.035,  34.082,  and  35.082. 

b.  Paragraph  (c)  has  been  revised  to 
remove  the  reference  to  required 
compliance  with  U.S.  Coast  Guard 
vessel  safety  requirements.  This 
requirement  was  moved  to  a  new 
paragraph  (g). 

c.  Paragraph  (c)(1)  has  been  revised  to 
remove  a  proposed  requirement  that 
vessel  operators  provide 
accommodations  for  observers  that  are 
equivalent  to  those  provided  for  officers 
of  the  vessel.  The  regulatory  language 
has  been  clarified  to  implement  the 
intent  of  the  proposed  rule  to  require  a 
vessel  operator  to  treat  the  observer  with 
respect  and  not  provide  the  observer 
with  accommodations  reflective  of  the 
lowest  level  crew  onboard  the  vessel. 

d.  Paragraph  (e)  has  been  revised  to 
clarify  that  if  contractors  for  observer 
coverage  are  not  notified  within 
specified  time  periods,  the  availabiUty 
of  an  observer  to  meet  observer  coverage 
requirements  will  not  be  guaranteed. 

e.  Paragraph  (f)  has  been  revised  to 
reflect  recent  rulemaking  that 
authorized  the  release  of  specified 
observer  data  on  prohibited  species 
bycatch  (59  FR  18757,  April  20. 1994). 

f.  Paragraph  (g)  has  been  added  to 
clarify  a  requirement  formerly  at 
paragraph  (c)  that  vessels  required  to 
carry  observers  must  pass  a  U.S.  Coast 
Guard  safety  inspection.  Safety 
requirements  for  all  vessels  are  clarified. 
Observers  will  not  be  stationed  aboard 
vessels  not  meeting  safety  requirements. 

8.  In  §  677.11,  regulatory  language  has 
l>een  added  that  would  authorize  the 
annual  specification  of  standard 
exvessel  prices  by  season,  area,  gear, 
and  processing  sector.  Reference  to  the 
annual  specification  of  "standardized 
cost(s)  of  an  observer  day"  also  has  been 
removed  l)ecause  this  term  no  longer  is 
appUcable. 

Classification 

This  final  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  Public 
reporting  burden  for  each  year  of  this 


collection  is  estimated  to  average  0.33 
hour  per  response  for  completing  the 
semiannual  FPP-1,  0.25  hour  per 
response  for  notifying  contractors  of 
needs  for  observers,  and  1.0  hour  i>er 
response  to  provide  information  to 
dociunent  claims  of  disputed  bills.  For 
the  first  year  of  the  Research  Plan, 
completion  of  FPP-2  by  observer 
contractors  for  payment  of  observer 
coverage  by  processor  vessels  and 
shoreside  processing  facilities  is 
estimated  to  average  0.16  hours  per 
response.  All  reporting  burden  estimates 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  collection  of  information  has  been 
approved  by  the  Office  of  Management 
and  Budget,  OMB  control  numbers 
0648-0206  (Processor  Permit 
AppUcation)  and  0648-0280  (North 
Pacific  Fisheries  Research  Plan). 

The  Coimcil,  NMFS,  and  the  Alaska 
Department  of  Fish  and  Game  prepared 
a  final  Regulatory  FlexibiUty  Analysis  as 
part  of  the  Regulatory  Impact  Review.  A 
copy  of  this  analysis  is  available  from 
the  Council  at  (See  ADDRESSES). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subiects 

50  CFR  Part  204 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Parts  301.  671,  672.  675.  676. 
and  677 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  25. 1994. 
Charles  Kamella, 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  title  50  CFR  Chapters  II,  III, 
and  VI  are  amended  as  follows: 

PART  204— OMB  COrfTROL  NUMBERS 
FOR  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501-3520  (1982). 

§204.1    [Amended] 

2.  The  table  in  §  204.1(b)  is  amended 
by  adding  in  the  left-hand  column,  in 
numerical  order,  the  entries  "677.4, 
677.5".  677.6",  and  677.10";  and  adding 
in  the  right-hand  column,  inr 
corresponding  positions,  the  entry 
("-0280"). 


PART  301— PACIFIC  HALIBUT 
FISHERIES 

3.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  5  UST  5;  TIAS  2900;  16  U.S.C. 
773-773k. 

4.  Section  301.23  is  added  to  read  as 
follows: 

§301.23  North  Pacific  Fisheries  Research 
Plan. 

Permit  requirements,  observer 
requirements,  and  fee  assessments  for 
the  Northern  Pacific  halibut  fishery 
under  the  North  Pacific  Fisheries 
Research  Plan  are  contained  in  part  677 
of  this  title. 

PART  671— KING  AND  TANNER  CRAB 
FISHERIES  OF  THE  BERING  SEA  AND 
ALEUTIAN  ISLANDS 

5.  The  authority  citation  for  part  671 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

6.  A  new  §  671.4  is  added  to  subpart 
A  to  read  as  follows: 

§671.4    Permits. 

All  processors  of  Bering  Sea  and 
Aleutian  Islands  area  king  and  Tanner 
crab  must  comply  with  permit 
requirements  contained  in  §  677.4  of 
this  chapter. 

7.  A  new  §  671.21  is  added  to  subpart 
B  to  read  as  follows: 

§  671 .21    Observer  requirements. 

Bering  Sea  and  Aleutian  Islands  area 
king  and  Tanner  crab  observer 
requirements  are  contained  in  part  677 
of  this  chapter. 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

8.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.Q  1801  et  seq. 

9.  In  §672.4,  paragraphs  (b)(1) 
through  (b)(10)  are  redesignated 
paragraphs  (b)(l)(i)  through  (b)(l)(x), 
respectively;  introductory  text  of 
paragraph  (b)  is  redesignated  as 
introductory  text  of  paragraph  (b)(1); 
and  a  new  paragraph  (b)(2)  is  added  to 
read  as  follows: 

§672.4    Permits. 

•  •        •        *        * 

(b)  *  *  * 

(2)  All  processors  of  Gulf  of  Alaska 
groundfish  must  comply  with  permit 
requirements  contained  in  §  677.4  of 
this  chapter,  in  addition  to  any 
applicable  requirements  of  this  §  672.4. 

•  •        •        •        * 

10.  Section  672.27  is  revised  to  read 
as  follows: 


§  672.27    Observer  requirements. 

Gulf  of  Alaska  groundfish  observer 
requirements  are  contained  in  part  677 
of  this  chapter. 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

11.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

12.  In  §675.4,  paragraphs  (b)(1) 
through  (b)(10)  are  redesignated 
paragraphs  (b)(l)(i)  through  (b)(l)(x), 
respectively;  introductory  text  of 
paragraph  fb)  is  redesignated  as 
introductory  text  of  paragraph  (b)(1); 
and  a  new  paragraph  {b)(2)  is  added  to 
read  as  follows: 

§675.4    Pennits. 


(b)  *  •  * 

(2)  All  processors  of  Bering  Sea  and 
Aleutian  Islands  management  area 
groundfish  must  comply  with  permit 
requirements  contained  in  §677.4  of 
this  chapter,  in  addition  to  any 
apphcable  requirements  of  this  §  675.4. 

13.  Section  675.25  is  revised  to  read 
as  follows: 

Note:  This  revision  supersedes  the 
amendments  to  §675.25  published  in  the 
emergency  interim  rule  at  59  FR  35479,  July 
12,1994: 

§  675.25    Observer  requirements. 

Bering  Sea  and  Aleutian  Islands 
management  area  groundfish  observer 
requirements  are  contained  in  part  677 
of  this  chapter. 

PART  676— LIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  ALASKA 

14.  The  authority  citation  for  part  676 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.  and  1801 
et  seq. 

15.  In  §676.13.  paragraph  (a)(1) 
introductory  text  is  revised  to  read  as 
follows: 

§676.13    Pemiits. 

(a)  •   •   • 

(1)  In  addition  to  the  permit  and 
licensing  requirements  prescribed  at  50 
CFR  parts  301  of  this  title,  and  672,  675, 
and  677  of  this  chapter,  all  fishing 
vessels  that  harvest  IFQ  halibut  or  IFQ 
sablefish  must  have  onboard: 
*        *        *        •        * 

16.  In  §  676.16.  paragraph  (q)  is 
redesignated  paragraph  (r)  and  a  new 
paragraph  (q)  is  added  to  read  as      , 
follows: 


§676.lfr  General  prohibitions. 

*.-■♦.*-       *        * 

(q)  Any  person  who  is  issued  a 
registered  buyer  permit  under 
§  676.13(a)(2)  and  who  also  is  required 
to  obtain  a  Federal  processing  permit 
under  §  677.4  of  this  chapter  may  not 
transfer  or  receive  sablefish  harvested  in 
Federal  waters  or  halibut,  unless  the 
person  possesses  a  valid  permit  issued 
under  §  677.4  of  this  chapter. 

17.  Part  677  is  added  to  read  as 
follows: 

PART  677— NORTH  PACIFIC 
FISHERIES  RESEARCH  PLAN 

Subpart  A— General  Provisions  of  the  North 
Pacific  Fisheries  Research  Plan 

Co/. 

677.1  Purpose  and  scope. 

677.2  Definitions. 

677.3  Relation  to  other  laws. 

677.4  Pemiits. 

677.5  Recordkeeping  and  reporting. 

677.6  Research  Plan  fee. 

677.7  General  prohibitions. 

677.8  Facilitation  of  enforcement. 

677.9  Penalties. 

677.10  General  requirements. 

677.11  Annual  Research  Plan 
specifications. 

677.12  Compliance. 

Subpart  B— General  Provisions  of  Risk- 
Sharing  Pool  for  Insurance  Purposes 
[Reserved] 

Figures— Part  677 

Figure  1— Federal  Processing  Permit 
Application  (Form  FPP-l). 

Figure  2— Observer  Coverage  Payment 
Receipt  (Form  FPP-2). 

Authority:  letJ.S.C.  1801  etseq. 

Subpart  A— General  Provisions  of  the 
North  Pacific  Fisheries  Research  Plan 

§  677.1    Purpose  and  scope. 

(a)  These  regulations  implement  the 
North  Pacific  Fisheries  Research  Plan 
developed  by  the  North  Pacific  Fishery 
Management  Council  under  the 
Magnuson  Act. 

(b)  Regulations  in  this  part  govern 
elements  of  the  Research  Plan  for  the 
following  fisheries  under  the  Council's 
authority:  Bering  Sea  and  Aleutian 
Islands  management  area  groundfish, 
Gulf  of  Alaska  groundfish,  and  Bering 
Sea  and  Aleutian  Islands  area  king  and 
Tanner  crab  in  the  exclusive  economic 
zone;  and  halibut  from  convention 
waters  off  Alaska. 

§677.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  50  CFR  part  620. 
the  terms  used  in  this  part  have  the 
following  meanings: 

ADFB<i  means  the  Alaska  Department 
of  Fish  and  Game. 
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Bering  Sea  and  Aleutian  Islands  area 
is  defined  at  §671.2  of  this  chapter. 

Bering  Sea  and  Aleutian  Islands 
management  area  is  defined  at  §  675.2 
of  this  chapter. 

Bimonthly  refers  to  a  time  period 
equal  to  2  calendar  months.  Six 
consecutive  bimonthly  periods  are 
established  each  year,  as  follows: 
January  1-February  29;  March  1-April 
30;  May  1-June  30;  July  1-August  31; 
September  1-October  31;  and  November 
1-December  31. 

Catcher/ processor  means  a  processor 
vessel  that  is  used  for,  or  equipped  to  be 
used  for,  catching  fish  and  processing 
that  fish. 

Catcher  vessel  means  a  vessel  that  is 
used  for  catching  fish  and  does  not 
process  fish  on  board. 

Commissioner  ofADF&G  means  the 
principal  executive  officer  of  ADF&G. 

Convention  waters  off  Alaska  means 
all  waters  off  Alaska  in  halibut 
regulatory  areas  2C.  3A,  3B,  4A.  4B,  4C. 
4D,  and  4E  as  defined  in  part  301  of  this 
title. 

Exvessel  price  means  the  price  in 
dollars  received  by  a  harvester  for  fish 
from  Research  Plan  fisheries.  Exvessel 
price  excludes  any  value  added  by 
processing. 

Fee  percentage  means  the  aimually 
calculated  assessment  rate,  in  percent  of 
exvessel  value  of  Research  Plan 
fisheries,  used  to  determine  fee 
assessments  under  the  Research  Plan. 

Fishermen  means  persons  who  catch, 
take,  or  harvest  fish. 

Fishing  day  means  a  24-hour  period, 
from  0001  A.l.t.  through  2400  A.l.t..  in 
which  fishing  gear  is  retrieved  and 
groundfish,  hafibut.  or  king  or  Tanner 
crab  are  retained.  Days  during  which  a 
vessel  only  deUvers  unsorted  codends  to 
a  processor  are  not  fishing  days. 
Fishing  trip  means  one  of  the 
following  time  periods: 

(1)  For  a  vessel  used  to  process 
groundfish  or  a  catcher  vessel  used  to 
deliver  groundfish  to  a  mothership 
processor  vessel — a  weekly  reporting 
period,  as  defined  at  §  672.2  or  §  675.2 
of  this  chapter,  during  which  one  or 
more  fishing  days  occur. 

(2)  For  a  catcher  vessel  used  to  deliver 
fish  to  other  than  a  mothership 
processor  vessel — the  time  period 
during  which  one  or  more  fishing  days 
occur  that  starts  on  the  day  when 
fishing  gear  is  first  deployed  and  ends 
on  the  day  the  vessel:  Offloads 
groimdfish,  halibut,  or  king  or  Tanner 
crab;  returns  to  an  Alaskan  port;  or 
leaves  the  EEZ  off  Alaska  and  adjacent 
waters  of  the  State  of  Alaska. 

Groundfish  is  defined  at  §  672.2  or 
§675.2  of  this  chapter. 


46136     Federal  Register  /  Vol.  59,  No.  171  /  Tuesday.  September  6.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  171  /  Tuesday.  September  6,  1994  /  Rules  and  Regulations    46137 


Gulf  of  Alaska  is  defined  at  §  672.2  of 
this  chapter. 

Halibut  means  Pacific  halibut 
[Hippoglossus  stenolepis). 

King  crab  means  red  king  crab 
[Pamhthodes  camtschatica),  Uue  king 
crab  (P.  platypus),  brown  (or  golden) 
king  crab  (Lithodes  aequispina),  and 
scarlet  (or  deep  sea)  king  crab  (Lithodes 
couesi). 

Landing  is  defined  at  §  672.2  of  this 
chapter. 

Length  overall  (LOA)  is  defined  at 
§672.2  of  this  chapter. 

Mothership  processor  vessel  means  a 
processor  vessel  that  receives  and 
processes  fish  from  other  vessels  and  is 
not  used  for.  or  equipped  to  be  used  for. 
catching  fish. 

Processing  or  to  process  means  the 
preparation  of  fish  to  render  it  suitable 
for  human  consiunption,  industrial 
uses,  or  long  term  storage,  including, 
but  not  limited  to,  cooking,  canning, 
smoking,  salting,  drying,  fi-eezing,  and 
rendering  into  meal  or  oil,  but  does  not 
mean  icing,  bleeding,  heading,  or 
gutting. 

Processor  means  any  facility  or  vessel 
that  processes  fish  for  commercial  use 
or  consumption,  any  person  except  a 
restaurant  who  receives  fish  from 
fishermen  for  commercial  purposes,  and 
fishermen  who  sell  fish  directly  to  a 
restaurant  or  to  another  individual  for 
use  as  bait  or  personal  consiunption. 

Regional  Director  means  the  Director. 
Alaska  Region,  NMFS.  P.O.  Box  21668, 
Juneau,  AK  99802. 

Research  Plan  means  the  North 
Pacific  Fisheries  Research  Plan 
developed  by  the  North  Pacific  Fishery 
Management  Council  luider  the 
Magnuson  Act. 

Research  Plan  fisheries  means  the 
following  fisheries:  Bering  Sea  and 
Aleutian  Islands  management  area 
groundfish.  Gulf  of  Alaska  groundfish, 
Bering  Sea  and  Aleutian  Islands  area 
king  and  Tanner  crab,  and  halibut  from 
convention  waters  off  Alaska. 

Retained  catch  means  the  catch 
retained  by  a  processor,  in  round  weight 
or  round-weight  equivalents,  fit)m 
Research  Plan  fisheries. 

Round  weight  or  round-weight 
equivalent  means: 

(1)  For  groundfish  or  hahbut—\he 
weight  of  fish  calculated  by  dividing  the 
we^t  of  the  primary  product  made 
from  that  fish  by  the  stendird  product 
recovery  rate  as  determined  using  the 
best  available  evidence  on  a  case-by- 
case  basis. 

(2)  For  Bering  Sea  and  Aleutian 
Islands  area  crab  processed  by  catcher/ 
processors — scale  weight  of  a  subsample 
multiplied  by  the  numb)er  of  subsampies 
comprising  the  retained  catch. 
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(3)  For  Bering  Sea  and  Aleutian 
Islands  area  crab  processed  by 
mothership  processor  vessels  or 
shoreside  processors — scale  weights  of 
retained  catdies. 

Shoreside  processor  or  shoreside 
processing  facility  means  any  person 
that  receives  unprocessed  fish,  except 
catcher/processors,  mothership 
processor  vessels,  restaurants,  or 
persons  receiving  fish  for  use  as  bait  or 
personal  consumption. 

Standard  exvessel  price  means  the 
exvessel  price  for  species  harvested  in 
Research  Plan  fisheries,  calculated 
annually  by  NMFS  for  each  species  or 
species  group,  from  exvessel  price 
information  for  all  product  forms,  used 
in  determining  fee  assessments. 

Tanner  crab  means  Chionoecetes 
species  or  hybrids  of  these  species. 

§  677.3    Relation  to  other  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  620.3  of  this 
chapter  and  paragraphs  (b)  through  (c) 
of  this  section. 

(b)  Domestic  fishing  for  ffr)und fish. 
Regulations  governing  the  conservation 
and  management  of  groundfish  in  the 
Gulf  of  Alaska  and  the  Bering  Sea  and 
Aleutian  Islands  management  area  are 
set  forth  at  parts  672  and  675  of  this 
chapter,  respectively.  The  conservation 
and  management  of  groundfish  in 
waters  of  the  territorial  sea  and  internal 
waters  of  the  State  of  Alaska  are 
governed  by  Alaska  Administrative 
Code  at  5  AAC  Chapter  28  and  Alaska 
Statute  at  A. S.  16. 

(c)  King  and  Tanner  crab  fishing.  The 
conservation  and  management  of  king 
crab  and  Tanner  crab  in  the  Bering  Sea 
and  Aleutian  Islands  area  are  governed 
by  Alaska  Statutes  at  A.S.  16  and  Alaska 
Administrative  Code  at  5  AAC  Chapters 
34.  35.  and  39;  and  at  part  671  of  this 
chapter. 

§677.4    Permits. 

(a)  General.  In  addition  to  the  permit 
and  licensing  requirements  at  §  301.3  of 
this  title  and  672.4,  675.4,  and  676.13  of 
this  chapter,  all  processors  of  fish  from 
Research  Plan  fisheries  must  have  a 
Federal  Processor  Permit  issued  by  the 
Regional  Director  under  this  section. 
Such  permits  shall  be  issued  without 
charge. 

(b)  Application.  The  permit  required 
under  paragraph  (a)  of  this  section  may 
be  obtained  by  submitting  to  the 
Regional  Director  a  completed  Federal 
Processor  Permit  Applioation  (Form 
FPP-1;  see  figure  1  to  part  677) 
containing  the  following  information: 

(1)  The  semiaimual  period  for  which 
the  permit  is  requested. 


(2)  The  Research  Plan  fishery  or 
fisheries  for  which  the  permit  is 
requested. 

(3)  If  the  application  is  for  an 
amended  permit,  the  ciurent  Federal 
Processor  Permit  number  and  an 
indication  of  the  information  that  is 
being  amended. 

(4)  The  processor  owner's  name  or 
names,  business  mailing  address, 
telephone  number,  and  FAX  number. 

(5)  If  the  processor  is  a  shoreside 
processor,  the  plant's  name,  business 
mailing  address,  ADF&G  Processor 
Code,  telephone  number,  and  FAX 
number. 

(6)  If  the  processor  is  a  vessel,  the 
vessel's  name,  home  port,  net  tonnage, 
length  overall,  U.S.  Coast  Guard 
number,  telephone  number,  FAX 
number.  INMARSAT  (sateUite 
communications)  number,  and  ADF&G 
number. 

(7)  The  applicant's  name,  signature. 
a;id  date. 

(c)  Issuance.  (1)  Permits  required 
under  this  section  will  be  issued 
semiaimually.by  the  Regional  Director. 

(2)  The  Regional  Director  will  issue  a 
permit  required  under  paragraph  (a)  of 
this  section  upon  receipt  of  a  complete 
application,  if  all  Research  Plan  fees  due 
are  paid.  Upon  receipt  of  an  incomplete 
or  improperly  completed  application,  or 
if  Research  Plan  fees  are  not  paid,  the 
Regional  Director  will  notify  the 
applicant  of  the  deficiency.  No  permit 
will  be  issued  to  an  applicant  until  a 
complete  application  is  submitted  and 
all  fees  are  paid. 

(d)  Notification  of  change.  Any  person 
who  has  applied  for  and  received  a 
permit  under  this  section  must  notify 
the  Regional  Director,  in  writing,  of  any 
change  in  the  information  provided 
under  paragraph  (b)  of  this  section 
within  10  days  of  the  date  of  that 
change. 

(e)  Duration.  The  permit  issued  by  the 
Regional  Director  will  continue  in  full 
force  and  effect  for  the  period  January 

1  through  June  30,  or  July  1  through 
December  31,  of  the  year  for  which  it  is 
issued,  or  until  it  is  revoked,  suspended, 
or  modified  xmder  part  621  (Qvil 
Procedures)  of  this  chapter. 

(f)  Alteration.  No  person  may  alter, 
erase,  or  mutilate  any  permit  issued 
under  this  section.  Any  permit  that  has 
been  intentionally  altered,  erased,  or 
mutilated  is  invalid. 

(g)  Transfer.  Permits  issued  under  this 
section  are  not  transferable  or 
assignable.  Each  permit  is  vaUd  only  for 
the  processor  for  which  it  is  issued.  The 
Regional  Director  must  be  notified  of  a 
change  in  ownership,  piu^uant  to 
paragraph  (d)  of  this  section. 


(h)  Inspection.  The  permit  issued 
under  this  section  must  be  maintained 
on  the  processor  vessel  or  at  the 
shoreside  processor.  The  permit  must  be 
available  for  inspection  upon  request  by 
an  authorized  officer  or  any  employee  of 
NMFS,  ADF&G.  or  the  Alaska 
Department  of  Pubhc  Safety  designated 
by  the  Regional  Director.  Commissioner 
of  ADF&G,  or  Commissioner  of  the 
Alaska  Department  of  Public  Safety. 

(i)  Sanctions.  Procedures  governing 
permit  semctions  are  found  at  subpart  D 
of  15  CFR  part  904. 

(j)  Disclosure.  NMFS  will  maintain  a 
list  of  permitted  processors  that  may  be 
disclosed  for  public  inspection. 

§677.5    Recordkeeping  and  reporting. 

(a)  Applicability.  Any  processor  that 
retains  fish  fi-om  a  Research  Plan  fishery 
is  responsible  for  compliance  with  the 
applicable  recordkeeping  and  reporting 
requirements  of  this  part. 

(b)  General  requirements.  Any  form, 
record,  or  report  that  is  required  to  be 
submitted  or  provided  to  the  Regional 
Director  must  be  addressed  or  delivered 
to  the  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  AK 
99802.  Submissions  must  be  complete, 
legible,  and  iii  English. 

§677.6    Research  Plan  fee. 

(a)  Fee  percentage.  The  fee  percentage 
will  be  set  aiuiually  under  procedures  at 
§  677.11.  such  that  the  total  fees  equal 
the  lesser  of  the  following: 

(1)  The  cost  of  implementing  the 
Research  Plan,  including  nonpayments, 
minus  any  other  Federal  funds  that 
support  the  Research  Plan  and  any 
existing  surplus  in  the  North  Pacific 
Fishery  Observer  Fund;  or 

(2)  Two  percent  of  the  exvessel  value 
of  all  Research  Plan  fisheries. 

(b)  Fee  assessment — (1)  Fee 
assessments  applicable  from  January  1, 
1995,  through  December  31,  1995.  (i) 
NMFS  will  calculate  bimonthly  fee 
assessments  for  each  processor  of 
Research  Plan  fisheries  based  on  the 
best  available  information  received  by 
the  Regional  Director  since  the  last 
bimonthly  bilUng  period  on  the  amount 
of  fish  retained  by  the  processor  from 
Research  Plan  fisheries.  Fee  assessments 
will  not  be  calculated  for  the  retained 
amounts  of  whole  fish  processed  into 
meal  product. 

(ii)  The  bimonthly  fee  assessment 
calculated  by  NMFS  for  each  shoreside 
processor  or  mothership  processor 
vessel  retaining  groundfish  shall  equal 
the  sum  of: 

(A)  The  round  weight  or  round-weight 
equivalent  of  retained  catch  of  each 
groundfish  species  delivered  by  catcher 
vessels  equal  to  and  greater  than  60  ft 


(18.3  m)  LOA  determined  by  the  best 
available  information  received  by  the 
Regional  Director  since  the  last 
bimonthly  billing  period,  multiplied  by 
the  standard  exvessel  price  established 
pursuant  to  §677.11  for  the  calendar 
year,  multiplied  by  one-half  the  fee 
percentage  established  pursuant  to 
§  677.11  for  the  calendar  year;  plus 

(B)  The  round  weight  or  roimd-weight 
equivalent  of  retained  catch  of  each 
groundfish  species  defivered  by  catcher 
vessels  less  than  60  ft  (18.3  m)  LOA 
determined  by  the  best  available 
information  received  by  the  Regional 
Director  since  the  last  bimonthly  billing 
period,  multiplied  by  the  standard 
exvessel  price  established  pursuant  to 
§677.11  for  the  calendar  year, 
multiplied  by  the  fee  percentage 
established  pursuant  to  §  677.1 1  for  the 
calendar  year. 

(iii)  The  bimonthly  fee  assessment 
calculated  by  NMFS  for  each  processor 
retaining  king  or  Tanner  crab  shall  equal 
the  sum  of: 

(A)  The  round  weight  or  round-weight 
equivalent  of  retained  catch  of 
Chionoecetes  tanneri  Tanner  crab,  C. 
angulatus  Tanner  crab,  and  Lithodes 
cousei  king  crab  determined  by  the  best 
available  information  received  by  the 
Regional  Director  since  the  last 
bimonthly  billing  period,  multiplied  by 
the  standard  exvessel  price  established 
pursuant  to  §  677.11  for  the  calendar 
year,  multipUed  by  one-half  the  fee 
percentage  established  pursuant  to 
§677.11  for  the  calendar  year;  plus 

(B)  The  round  weight  or  round- weight 
equivalent  of  retained  catch  of  king  or 
Tanner  crab,  except  for  those  species 
listed  under  paragraph  fb)(l)(iii)(A)  of 
this  section,  determined  by  the  best 
available  information  received  by  the 
Regional  Director  since  the  last 
bimonthly  bilUng  period,  multiplied  by 
the  standard  exvessel  price  established 
pursuant  to  §677.11  for  the  calendar 
year,  multiplied  by  the  fee  percentage 
established  pursuant  to  §  677.11  for  the 
calendar  year. 

(iv)  Except  as  provided  in  paragraph 
(b)(l)(ii)  of  this  section,  the  bimonthly 
fee  assessment  calculated  by  NMFS  for 
each  processor  that  retains  groundfish 
or  halibut  is  the  round  weight  or  round- 
weight  equivalent  of  retained  catch  of 
these  species  determined  by  the  best 
available  information  received  by  the 
Regional  Director  since  the  last 
bimonthly  bilUng  period,  multiplied  by 
the  standard  exvessel  price  established 
pursuant  to  §  677.11  for  the  calendar 
year,  multipUed  by  the  fee  percentage 
established  pursuant  to  §677.11  for  the 
calendar  year. 

(2)  Fee  assessments  applicable  after 
December  31. 1995.  The  bimonthly  fee 


assessment  calculated  by  NMFS  for  each 
processor  of  Research  Plan  fisheries  is 
the  roimd  weight  or  round-weight 
equivalent  of  retained  catch  for  each 
species  fi-om  Research  Plan  fisheries 
determined  by  the  best  available 
information  received  by  the  Regional 
Director  since  the  last  bimonthly  billing 
period,  multiplied  by  the  standard 
exvessel  price  established  pursuant  to 
§  677.11  for  the  calendar  year, 
multiplied  by  the  fee  percentage 
estabUshed  pursuant  to  §  677.11  for  the 
calendar  year.  Fee  assessments  will  not 
be  calculated  for  the  retained  amounts 
of  whole  fish  processed  into  meal 
product. 

(c)  Fee  assessment  payments.  NMFS 
will  bill  each  processor  of  Research  Plan 
fisheries  for  bimonthly  fee  assessments 
calculated  under  paragraph  fb)  of  this 
section.  Each  processor  must  collect  and 
pay  the  bimonthly  fee  assessments. 
Bimonthly  fee  assessment  payments 
must  be  in  the  form  of  certified  check, 
draft,  or  money  order  payable  in  U.S. 
currency  to  "The  Department  of 
Commerce/NOAA."  Except  as  provided 
in  paragraphs  (d)  and  (e)  of  this  section, 
payment  in  full  must  he  received  by  the 
financial  institution  authorized  by  the 
U.S.  Treasury  to  receive  these  funds 
within  30  calendar  days  from  the  date 
of  issuance  of  each  bimonthly  fee 
assessment  bill.  Payments  will  be 
deposited  in  the  North  Pacific  Fishery 
Observer  Fund  within  the  U.S. 
Treasury. 

(d)  Credit  for  observer  coverage  costs 
incurred  from  January  1,  1995,  through 
December  31,  1995 — (1)  General. 
Subject  to  the  limitations  set  out  in 
paragraph  (d)(2)  of  this  section,  each 
processor  may  subtract  from  its  portion 
of  the  processor's  billed  fee  assessment 
the  cost  of  observer  coverage  paid  by  the 
processor  to  an  observer  contractor(s) 
for  the  processor's  compliance  with 
observer  coverage  requirements  at 

§  677.10(a). 

(2)  Limitations,  (i)  Only  those 
payments  to  observer  contractors  for 
observer  coverage  required  under 
§  677. 10(a)  of  this  part  that  are  received 
by  observer  contractors  prior  to  April  1 . 
1996,  will  be  credited  against  a 
processor's  billed  fee  assessment  under 
this  paragraph  (d). 

(ii)  The  amount  that  may  be 
subtracted  fi-om  a  catcher/processor's 
billed  fee  assessment  for  retained  catch 
of  groundfish  is  limited  to  the  actual 
cost  of  observer  coverage  required  under 
§  677.10(a)  of  this  part  up  to  an  amount 
equal  to  the  fee  assessment  calculated 
under  paragraph  (b)(l)(iv)  of  this 
section. 

(iii)  The  amount  that  may  be 
subtracted  from  a  shoreside  processor's 
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or  mothership  processor  vessel's  billed 
fee  assessment  for  retained  catch  of 
groundfish  is  limited  to  the  actual  cost 
of  observer  coverage  required  under 
§  677.10(a)  of  this  part  up  to  an  amoimt 
equal  to  the  sum  of  the  fee  assessment 
calculated  imder  paragraph  (b)(l)(ii)(A) 
of  this  section  plus  CMie-half  the  fee 
assessment  calculated  under  paragraph 
(b)(l)(U)(B)  of  this  section. 

(iv)  The  amount  that  may  be 
subtracted  from  a  catch/processor  or 
mothership  processor  vessel's  billed  fee 
assessment  for  retained  catch  of  king  or 
Tanner  crab  is  limited  to  the  actual  cost 
of  observer  coverage  required  luder 
§  677.10(a)  of  this  part  up  to  an  amount 
equal  to  the  sum  of  the  fee  assessment 
calculated  under  paragraph  (b)(l)(iii)(A) 
of  this  section  plus  one-half  the  fee 
assessment  calculated  under  paragraph 
(b)(l)(iii)(B)  of  this  section. 

(3)  Processor  Account  Status — (i) 
Credit  applied  by  PfMFS  to  bimonthly 
fee  assessments.  If  a  processor's  cost  for 
observer  coverage  required  under 

§  677.10(a)  during  a  bimonthly  period 
exceeds  the  calciilated  fee  assessment 
for  that  period,  the  Regional  Director 
will  credit  the  processor's  next 
bimonthly  fiae  assessment  up  to  an 
amount  equal  to  the  remaining  observer 
coverage  costs  as  reported  to  the 
Regional  Director  under  paragraph  (d)(4) 
of  this  section,  ot  the  bimonthly  fee 
assessment,  whichever  is  less. 

(ii)  Refunds.  As  soon  as  practicable 
after  April  1. 1996,  NMFS  will  issue  a 
refund  to  a  processor  for  any  portion  of 
the  processor's  costs  for  observer 
coverage  required  imder  §677. 10(a)  and 
reported  to  the  Regional  Director  under 
paragraph  (d)(4)  of  this  section  up  to  an 
amount  equal  to  the  sum  of  the 
bimonthly  fee  assessments  paid  by  the 
processor  for  retained  catch  during 
1995,  provided  that: 

(A)  These  observer  coverage  costs 
previously  have  not  been  subtracted 
from  the  processor's  billed  fee 
assessment; 

(B)  Payment  for  observer  coverage 
required  under  §  677.10(a)  have  been 
received  by  observer  contractors  prior  to 
April  1, 1996; 

(C)  Tbe  processor  has  not  applied  for 
a  semiannual  processor  permit  under 
§677.4  prior  to  April  1,  1996;  and 

(D)  The  bimontnly  fee  assessments 
billed  to  tbe  processor  under 

§  677.6(bMl)  have  been  paid. 

(4)  Recordkeeping  and  reporting,  for 
purposes  of  this  paragraph  (d)—{i) 
Processor  requiremShts.  (A)  All 
processors  that  subtract  costs  for 
observer  coverage  from  their  bimonthly 
fee  assessment  under  this  paragraph  (d) 
must  submit  to  the  Regional  Director  a 
copy  of  each  paid  Invoice  for  observer 


coverage  and  a  copy  of  the  check, 
money  order,  or  other  form  of  payment 
sent  to  the  observer  contractor  in 
payment  for  observer  coverage  listed  on 
the  invoice. 

(B)  The  information  required  iwder 
paragraph  (d)(4Hi)(A)  of  this  section 
must  be  sent  to  the  following  address  at 
the  time  the  processor  submits  the 
payment  of  the  bimonthly  fee 
assessment  to  the  Department  of 
Commerce/NOAA  under  paragraph  (c) 
of  this  section:  NMFS,  Alaska  Fisheries 
Science  Center,  Observer  Program,  7600 
Sand  Point  Way  NE..  Building  4.  Bin  C 
15700,  Seattle,  WA  98115-0070,  Attn: 
Research  Plan  Coordinator. 

(ii)  Obse.'ver  contractor  requirements. 
(A)  Observer  contractors  must  submit  to 
the  Regional  Director  a  completed 
Observer  Coverage  Payment  Receipt 
Form  (Form  FPP-2;  see  figure  2  to  part 
677)  for  each  payment  received  from  a 
processor  for  compbance  with  observer 
coverage  requirements  at  §  677.10(a)  and 
a  copy  of  the  check,  money  order,  or 
other  form  of  payment.  Each  completed 
form  and  the  attached  copy  of  the  record 
of  payment  must  be  submitted  to  the 
following  address  within  7  days  after 
payment  is  received:  NMFS,  Alaska 
Fisheries  Science  Center,  Observer 
Program,  7600  Sand  Point  Way  NE.. 
Building  4,  Bin  C  15700,  Seattle.  WA 
98115-0070,  Attn:  Research  Plan 
Coordinator. 

(B)  Observer  Coverage  Payment 
Receipt  Form.  Observer  contractors  may 
obtain  Observer  Coverage  Payment 
Receipt  Forms  bom  the  Regional 
Director.  TTie  form  requests  the 
following  information: 

[1)  Observer  contractor  name  and 
signature  of  a  person  serving  as  a 
representative  for  the  observer 
contractor; 

[2]  Identification  of  the  processor 
vessel  or  shoreslde  processing  facility 
that  received  observer  coverage; 

(J)  Name  of  the  observer(s)  and  date(s) 
of  deployment  for  observer  coverage; 

(4) The  name  and  maiUng  address  of 
the  person  who  paid  for  observer 
coverage;  and 

(5)  Tne  total  amount  paid  for  observer 
coverage  and  the  date  payment  for 
observer  coverage  was  received;  and 

(6)  Copies  of  the  check,  money  order, 
or  other  form  of  payment. 

(e)  Disputed  fee  assessments.  A 
processor  must  notify  the  Regional 
Director,  in  writing,  within  30  days  of 
issuance  of  a  bimonthly  fee  assessment 
bill,  if  any  portion  of  the  bimonthly  fee 
assessment  bill  is  disputed  The 
processor  must  pay  the  imdisputed 
amount  of  the  bimonthly  fee  assessment 
bill  within  30  days  of  its  issuance,  and 
provide  documentation  supporting  the 


disputed  portion  claimed  to  be  under- 
or  over-billed.  The  Regional  Director 
wiW  review  the  bimonthly  fee 
assessment  bill  and  the  documentation 
provided  by  the  processor,  and  will 
notify  the  processor  of  his 
determination  within  60  days  of  the 
date  of  issuance  of  the  bimonthly  fee 
assessment  bill.  If  the  Regional  Director 
determines  a  billing  error  has  occiured. 
the  processor's  account  will  be  rectified 
by  credit  or  issuaiKe  of  a  corrected  fee 
assessment  bill.  If  the  Regional  Director 
determines  that  a  billing  error  has  not 
occurred,  the  outstanding  payment  on 
the  bimonthly  fee  assessment  bill  will 
be  considered  past-due  from  the  date  30 
days  bom  the  date  of  issuance  of  the  bill 
and  late  charges  will  be  assessed  under 
paragraph  (f)  of  this  section.  If  the 
processor  does  not  dispute  the  amount 
of  the  fee  assessment  bill  within  30  days 
of  its  issuance,  the  fee  assessment  will 
be  final,  and  will  be  due  to  the  United 
States. 

(f)  Late  charges.  The  NOAA  Office  of 
the  Comptroller  shall  assess  late  charges 
in  the  form  of  interest  and 
administrative  charges  for  late  payment 
of  fee  assessments.  Interest  will  accrue 
on  the  unpaid  amoimt  at  a  percentage 
rate  established  by  the  Federal  Reserve 
Board  and  applied  to  funds  held  by  the 
U.S.  Treasury  for  each  30-day  period,  (»' 
portion  thereof,  that  the  payment  is 
overdue.  Payment  received  after  90  days 
from  the  due  date  will  l>e  charged  an 
additional  late  payment  penalty  charge 
of  6  percent  of  the  balance  due. 

§  677.7    Genera<  proltlMtions. 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it 
shall  be  unlawful  for  any  person  to  do 
any  of  the  following: 

(a)  Forcibly  assamt,  resist,  oppose, 
impede,  intimidate,  or  interfere  with  an 
observer. 

(b)  Interfere  with  or  bias  the  sampling 
procedure  employed  by  an  observer, 
including  sorting  or  discarding  any 
catch  before  sampling;  or  tamper  with, 
destroy,  or  discard  an  observer's 
collected  samples,  equipment,  records, 
photographic  film,  papers,  or  personal 
effects  without  the  express  consent  of 
the  observer. 

(c)  Prohibit  or  bar  by  command, 
impediment,  threat,  coercion,  or  by 
refusal  of  reasonable  assistance,  an 
observer  from  collecting  samples, 
conducting  product  recovery  rate 
determinations,  making  observations,  or 
otherwise  performing  the  observer's 
duties. 

(d)  Harass  an  observer  by  conduct  that 
has  sexual  connotations,  has  the 
purpose  or  effect  of  interferirig  with  the 
observer's  work  peifonnance,  or 


otherwise  creates  an  intimidating, 
hostile,  or  offensive  environment.  In 
determining  whether  conduct 
constitutes  harassment,  the  totality  of 
the  cinmmstances,  including  the  nature 
of  the  conduct  and  the  context  in  which 
it  occurred,  will  be  considered.  The 
determination  of  the  legality  of  a 
particular  action  will  be  made  from  the 
facts  on  a  case-by-case  basis. 

(e)  Process  fish  from  a  Research  Plan 
fishery  without  a  valid  permit  issued 
pursuant  to  this  part. 

(0  Deliver  fish  from  a  Research  Plan 
fishery  to  a  processor  not  possessing  a 
valid  permit  issued  pursuant  to  this 
part. 

(g)  Subtract  from  a  billed  fee 
assessment  costs  paid  for  observer 
coverage  under  provisions  of  §  677.6(d) 
that  are  based  on  false  or  inaccurate 
information. 

(h)  Fish  for  or  process  fish  without 
observer  coverage  required  under 
§677.10. 

(i)  Require  an  observer  to  perform 
duties  normally  performed  by  crew 
members,  including,  but  not  Umited  to. 
cooking,  washing  dishes,  standing 
watch,  vessel  maintenance,  assisting 
with  the  setting  or  retrieval  of  gear,  or 
any  duties  associated  with  the 
processing  of  fish,  from  sorting  the  catch 
to  the  storage  of  the  finished  product. 

§  677.8    Facilitation  of  enforcement 
See  §620.8  of  this  chapter. 

§677.9    Penaittes. 

See  §  620.9  of  this  chapter. 

§677.10    General  requirentents. 

(a)  Observer  requirements  applicable 
through  December  31,  1995— (1) 
Requirements  for  operators  of  Bering 
Sea  and  Aleutian  Islands  management 
area  and  Gulf  of  Alaska  groundfish 
vessels — (i)  Coverage  requirements. 
Observer  coverage  is  required  as 
follows: 

(A)  A  mothership  processor  vessel  of 
any  length  that  processes  1,000  mt  or 
more  in  round  weight  or  round- weight 
eq-oivalents  of  groundfish  during  a 
calendar  month  is  required  to  have  a 
NMFS-certified  observer  onboard  the 
vessel  each  day  it  receives  or  processes 
groundfish  during  that  month. 

(B)  A  mothership  processor  vessel  of 
any  length  that  processes  from  500  mt 
to  1,000  mt  in  round  weight  or  round- 
weight  equivalents  of  groimdfish  during 
a  calendar  month  is  required  to  have  a 
NMFS-certified  observer  on  board  the 
vessel  at  least  30  percent  of  the  days  it 
receives  or  processes  groundfish  during 
that  month.   • 

(C)  A  catcher/processor  or  catcher 
vessel  125  ft  (38.1  m)  LOA  or  longer 


must  carry  a  NMFS-certified  observer  at 
all  times  vyhile  fishing  for  groundfish, 
except  for  a  vessel  fishing  for  groundfish 
with  pot  gear  as  provided  in  paragraph 
(a)(l)(i)(F)  of  Uiis  section. 

(D)  A  catcher/processor  or  catcher 
vessel  equal  to  or  greater  than  60  ft  (18.3 
m)  LOA,  but  less  than  125  ft  (38.1  m) 
LOA,  must  carry  a  NMFS-certified 
observer  during  at  least  30  percent  of  its 
fishing  days  in  each  calendar  quarter  in 
which  the  vessel  participates  for  more 
than  3  fishing  days  in  a  directed  fishery 
for  groundfi^.  Each  vessel  that 
participates  for  more  than  3  fishing  days 
in  a  directed  fishery  for  groundfish  in  a 
calendar  quarter  must  carr>  a  NMFS- 
certified  observer  during  at  Itast  one 
fishing  trip  during  that  calendar  quarter 
for  each  of  the  groundfish  fishery 
categories  defined  imder  paragraph 
(a)(l)(ii)  of  this  section  in  which  the 
vessel  participates. 

(E)  A  catcher/processor  or  catcher 
vessel  fishing  with  hook-and-line  gear 
that  is  required  to  carry  an  observer 
imder  paragraph  (a)(l)(i)(D)  of  this 
section  must  carry  a  NMFS-certified 
observer  during  at  least  one  fishing  trip 
in  the  Eastern  Regulatory  Area  of  the 
Gulf  of  Alaska  during  each  calendar 
quarter  in  which  the  vessel  participates 
in  a  directed  fishery  for  groundfish  in 
the  Eastern  Regulatory  Area. 

(F)  A  catcher/processor  or  catcher 
vessel  equal  to  or  greater  than  60  ft  (18.3 
m)  LOA  fishing  with  pot  gear  must  carry 
a  NMFS-certified  observer  during  at 
least  30  percent  of  its  fishing  days  in 
each  calendar  quarter  in  which  the 
vessel  participates  for  more  than  3 
fishing  days  in  a  directed  fishery  for 
groundfish.  Each  vessel  that  participates 
for  more  than  3  fishing  days  in  a 
directed  fishery  for  groundfish  using  pot 
gear  must  carry  a  NMFS-certified 
observer  during  at  least  one  fishing  trip 
during  a  calendar  quarter  for  each  of  the 
groundfish  fishery  categories  defined 
under  paragraph  (a)(l)(ii)  of  this  section 
in  which  the  vessel  participates. 

(ii)  Groundfish  fisnery  categories 
requiring  separate  coverage — (A) 
Pollock  fishery.  Fishing  that  results  in  a 
retained  catch  of  pollock,  during  any 
fishing  trip,  that  is  greater  than  tiie 
retained  catch  of  any  other  groundfish 
species  or  species  group  that  is  specified 
as  a  separate  groundfish  fishery  under 
this  paragraph  (a)  (l)(ii). 

(B)  Pacific  cod  fishery.  Fishing  that 
results  in  a  retained  catch  of  Pacific  cod, 
during  any  fishing  trip,  that  is  greater 
than  the  retained  catch  of  any  other 
groundfish  species  or  species  group  that 
is  specified  as  a  separate  groundfish 
fishery  under  this  paragraph  (a)(l)(ii). 

(C)  Sableflsh  fishery.  Fishing  that 
results  in  a  retained  catch  of  sablefish, 


during  any  fishing  trip,  that  is  greater 
than  the  retained  catch  of  any  other 
groundfish  species  or  species  group  that 
is  specified  as  a  separate  groundfish 
fishery  under  this  j>aragraph  (a)(l)(ii). 

P)  Rockfish  fishery.  Fishing  that 
results  in  a  retained  aggregate  catch  of 
rockfish  of  the  genera  Sebastes  and 
Sebastolobus,  during  any  fishing  trip, 
that  is  greater  than  the  retained  catch  of 
any  other  groundfish  species  or  species 
group  that  is  specified  as  a  separate 
groundfish  fishery  under  this  paraeraph 
(a)(l)(ii). 

(E)  Flatfish  fishery.  Fishing  that 
results  in  a  retained  aggregate  catch  of 
all  flatfish  species,  except  Pacific 
halibut,  during  any  fishing  trip,  that  is 
greater  than  the  retained  catch  of  any 
other  groundfish  species  or  species 
group  that  is  sp>ecified  as  a  separate 
groundfish  fishery  under  this  paraeraph 
(a)(l)(ii).  t-    6-  *- 

(F)  Other  species  fishery.  Fishing  that 
results  in  a  retained  catch  of  groundfish. 
during  any  fishing  trip,  that  does  not 
qualify  as  a  pollock.  Pacific  cod. 
sablefish,  rockfish,  or  flatfish  fishery  as 
defined  under  paragraphs  (a)(l)(ii){A) 
through  (E)  of  this  section. 

(iii)  Assignment  of  vessels  to  fisheries. 
At  the  end  of  any  fishing  trip,  a  vessel's 
retained  catch  composition  of 
groiuidfish  species  or  species  groujjs  for 
which  a  TAC  has  been  specified  under 
§  672.20  or  §  675.20  of  this  chapter,  in 
round  weight  or  round-weight 
equivalents,  will  determine  to  which  of 
the  fishery  categories  Usted  under 
paragraph  (aKl)(ii)  of  this  section  the 
vessel  is  assigned. 

(A)  A  catcher/processor  will  be 
assigned  to  a  fishery  category  at  the  end 
of  a  fishing  trip  based  on  the  round 
weight  or  round-weight  equivalent  of 
the  retained  groundfish  catch 
composition  reported  on  the  vessel's 
weekly  production  report  submitted  to 
the  Regional  Director  under  §  672.5(c)(2) 
or  §  675.5(c)(2)  of  this  chapter. 

(B)  A  catcher  vessel  that  delivers  to 
mothership  processor  vessels  in  Federal 
waters  will  be  assigned  to  a  fishery 
category  at  the  end  of  a  fishing  trip 
based  on  the  round  weight  or  round- 
weight  equivalent  of  the  retained 
groundfish  catch  composition  reported 
on  the  weekly  production  report 
submitted  to  the  Regional  Director  for 
that  week  by  the  mothership  processor 
vessel  under  §  672.5(c)(2)  or 

§  675.5(c)(2)  of  this  chapter. 

(C)  A  catcher  vessel  tnat  delivers 
groundfish  to  a  shoreside  processor  or  to 
a  mothership  processor  vessel  in  Alaska 
State  waters  at  the  end  of  a  fishing  trip 
will  be  assigned  to  a  fishery  category 
based  on  the  round  weight  or  round - 
weight  equivalent  of  the  retained 
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groundfish  catch  composition  delivered 
to  a  processor(s)  at  the  end  of  that 
fishing  trip  and  reported  on  one  or  more 
ADF&G  fish  tickets  as  required  under 
Alaska  Statutes  at  A.S.  16.05.690. 

(2)  Requirements  for  managers  of 
Bering  Sea  and  Aleutian  Islands 
management  area  and  Gulf  of  Alaska 
groundfish  sboreside  processing 
facilities.  Observer  coverage  is  required 
as  follows: 

(i)  A  sboreside  processing  facility  that 
processes  1,000  mt  or  more  in  round 
weight  or  round-weight  equivalents  of 
groimdfish  during  a  calendar  month  is 
required  to  have  a  NMFS-certified 
observer  present  at  the  facility  each  day 
it  receives  or  processes  groundfish 
during  that  month. 

(ii)  A  sboreside  processing  facility 
that  processes  500  mt  to  1,000  mt  in 
round  weight  or  round-weight 
equivalents  of  groundfish  during  a 
calendar  month  is  required  to  have  a 
NMFS-certified  observer  present  at  the 
facibty  at  least  30  percent  of  the  days  it 
receives  or  processes  groundfish  during 
that  month. 

(3)  Requirements  for  vessel  operators 
of  Bering  Sea  and  Aleutian  Islands  area 
king  and  Tanner  crab.  An  oj)€rator  of  a 
vessel  that  processes  king  or  Tanner 
crab  or  that  harvests  C.  tanneri  Tanner 
crab,  C.  angulatus  Tanner  crab,  or  L. 
cousei  king  crab,  must  have  one  or  more 
State  of  Alaska-certified  observers  on 
board  the  vessel  whenever  king  or 
Tanner  crab  are  received,  processed,  or 
onboard  the  vessel  in  the  Bering  Sea  and 
Aleutian  Islands  area  if  the  operator  is 
required  to  do  so  by  Alaska  State 
regulations  at  5  AAC  34.035,  34.082, 
35.082,  or  39.645. 

(b)  Observer  requirements  applicable 
after  December  31, 1995 — (1)  General 
requirements  for  Research  Plan 
fisheries — (i)  Requirements  for  operators 
of  Bering  Sea  and  Aleutian  Islands 
management  area  and  Gulf  of  Alaska 
groundfish  vessels  and  halibut  from 
convention  waters  off  Alaska.  An 
operator  of  a  vessel  that  catches  and 
retains  groundfish  or  halibut,  or  a  vessel 
that  processes  grouindfish  or  halibut, 
must  carry  one  or  more  NMFS-certified 
observers  onboard  the  vessel  whenever 
fishing  operations  are  conducted,  if  the 
operator  is  required  to  do  so  by  the 
Regional  Director  under  paragraph  (b)(2) 
of  this  section. 

(ii)  Requirements  for  managers  of 
sboreside  processing  facilities  of  Bering 
Sea  and  Aleutian  Islands  management 
area  and  Gulf  of  Alaska  groundfish  and 
halibut  from  convention  waters  off 
Alaska.  A  manager  of  a  sboreside 
processing  facility  tbat  processes 
groimdfish  or  halibut  received  bora 
vessels  regulated  under  this  part  must 


have  one  or  more  NMFS-certified 
observers  present  at  the  facility 
whenever  groundfish  or  halibut  are 
received  or  processed,  if  the  manager  is 
required  to  do  so  by  the  Regional 
Director  under  paragraph  (b)(2)  of  this 
section. 

(iii)  Requirements  for  vessel  operators 
of  Bering  Sea  and  Aleutian  Islands  area 
king  and  Tanner  crab.  An  operator  of  a 
vessel  subject  to  this  part  must  carry  one 
or  more  NMFS-certified  observers  or 
ADF&G  employees  onboard  the  vessel 
whenever  fishing  or  processing 
operations  are  conducted,  if  the  operator 
is  required  to  do  so  by  the  Regional 
Director  under  paragraph  (b)(2)  of  this 
section. 

(iv)  Requirements  for  managers  of 
sboreside  processing  facilities  of  Bering 
Sea  and  Aleutian  Islands  area  king  and 
Tanner  crab.  A  manager  of  a  sboreside 
processing  facility  that  processes  king  or 
Tcmner  crab  received  fi-om  vessels 
regulated  under  this  part  must  have  one 
or  more  NMFS-certified  observers,  or 
ADF&G  employees,  present  at  the 
facility  whenever  king  or  Tanner  crab  is 
received  or  processed,  if  tbe  manager  is 
required  to  do  so  by  the  Regional 
Director  under  paragraph  (b)(2)  of  this 
section. 

(2)  Observer  coverage  for  Research 
Plan  fisheries — (i)  Annual 
determination  of  coverage  level.  The 
appropriate  level  of  observer  coverage 
necessary  to  achieve  the  objectives  of 
the  Research  Plan,  given  the  funds 
available  from  the  North  Pacific  Fishery 
Observer  Fund,  will  be  established 
annually  imder  procedures  in  §  677.11. 

(ii)  Inseason  changes  in  coverage 
level.  (A)  The  Regional  Director  may 
increase  or  decrease  the  observer 
coverage  requirements  for  the  Research 
Plan  fisheries  at  any  time  to  improve  the 
accuracy,  reliability,  and  availability  of 
observer  data,  and  to  ensure  solvency  of 
the  observer  program,  so  long  as  the 
standards  of  section  313  of  the 
Magnuson  Act  and  other  applicable 
Federal  regulations  are  met,  and  the 
changes  are  based  on  one  or  more  of  the 
following: 

(1)  A  finding  that  there  has  been,  or 
is  likely  to  be,  a  significant  change  in 
fishing  methods,  times,  or  areas,  or 
catch  or  bycatch  composition  for  a 
specific  fishery  or  fleet  component. 

(2)  A  finding  that  such  modi  ff cations 
are  necessary  to  improve  data 
availability  or  quality  in  order  to  meet 
specific  fishery  management  objectives. 

(J)  A  finding  that  any  decrease  in 
observer  coverage  resulting  fi-om 
unanticipated  funding  shortfalls  is 
consistent  with  the  following  priorities: 

(i)  Status  of  stock  assessments; 

(ii)  Inseason  management; 


(iii)  Bycatch  monitoring;  and 

(iv)  Vessel  incentive  programs  and 
regulatory  compliance. 

(4)  A  determination  that  any 
increased  costs  are  commensurate  with 
the  quality  and  usefulness  of  the  data  to 
be  derived  from  any  revised  program, 
and  are  necessary  to  meet  fishery 
management  needs. 

(B)  [Reservedl 

(iii)  The  Regional  Director  will 
consult  with  the  Commissioner  of 
ADF&G  prior  to  making  inseason 
changes  in  observer  coverage  level  for 
the  crab  observer  program. 

(iv)  NMFS  wilLpublish  changes  in 
observer  coverage  requirements  made  . 
under  paragiaph  (b)(2){ii)  of  tliis  section 
in  the  Federal  Register,  with  the  reasons 
for  the  changes  and  any  specid 
instructions  to  vessels  required  to  carry 
observers,  at  least  10  calendar  days  prior 
to  their  implementation. 

(c)  Vessel  responsibilities.  An  operator 
of  a  vessel  must: 

(1)  Provide,  at  no  cost  to  observers, 
the  State  of  Alaska,  or  the  United  States, 
accommodations  and  food  on  the  vessel 
for  the  observer  or  observers  that  are 
equivalent  to  those  provided  for  oHicers, 
engineers,  foremen,  deck-bosses  or  other 
management  level  personnel  of  the 
vessel. 

(2)  Maintain  safe  conditions  on  the 
vessel  for  the  protection  of  observers 
during  the  time  observers  are  on  board 
the  vessel,  by  adhering  to  all  U.S.  Coast 
Gu£u°d  and  other  appHcable  rules, 
regulations,  or  statutes  pertaining  to  safe 
operation  of  the  vessel. 

(3)  Allow  observers  to  use  tbe  vessel's 
commiuiication  equipment  and 
personnel,  on  request,  for  the  entry, 
transmission,  and  receipt  of  work- 
related  messages,  at  no  cost  to  the 
observers,  the  State  of  Alaska,  or  the 
United  States. 

(4)  Allow  observers  access  to,  and  the 
use  of,  the  vessel's  navigation 
equipment  and  personnel,  on  request,  to 
determine  the  vessel's  position. 

(5)  Allow  observers  free  and 
unobstructed  access  to  the  vessel's 
bridge,  trawl  or  working  decks,  holding 
bins,  processing  areas,  freezer  spaces, 
weight  scales,  cargo  holds,  and  any 
other  space  that  may  be  used  to  hold, 
process,  weigh,  or  store  fish  or  fish 
products  at  any  time. 

(6)  Notify  observers  at  least  15 
minutes  before  fish  are  brought  on 
board,  or  fish  and  fish  products  are 
transferred  from  the  vessel,  to  allow 
sampling  the  catch  or  observing  the 
transfer,  unless  the  observers 
specifically  request  not  to  be  notified. 

(7)  Allow  observers  to  inspect  and 
copy  the  vessel's  daily  fishing  logbook, 
daily  cumulative  production  logbook. 


tran'j^er  logbook,  any  other  logbook  or 
document  required  by  regulations,, 
printouts  or  tallies  of  scale  weights, 
scale  calibration  records,  bin  sensor 
readouts,  and  production  records. 

(8)  Provide  all  other  reasonable 
assistance  to  enable  observers  to  carry 
out  their  duties,  including,  but  not 
limited  to,  assisting  the  observers  in 
measuring  decks,  codends,  and  holding 
bins;  providing  the  observers  with  a  safe 
work  area  adjacent  to  the  sample 
collection  site;  providing  crab  observers 
with  the  necessary  equipment  to 
conduct  sampling,  such  as  scales,  fish 
totes,  and  baskets:  assisting  in  collecting 
bycatch  when  requested  by  the 
obseri/ers;  assisting  in  collecting  and 
carrying  baskets  of  fish  when  requested 
by  observers;  and  allowing  observers  to 
determine  the  sex  of  fish  when  this  ' 
procedure  will  not  decrease  the  value  of 
a  signifi'  ant  portion  of  the  catch. 

(9)  Move  the  vessel  to  such  places  and 
at  such  times  as  may  be  designated  by 
the  contractor,  as  instructed  by  the 
Regional  Director,  for  purposes  of 
embarking  and  debarking  observers. 

(10)  Ensure  that  transfers  of  observers 
at  sea  via  small  boat  or  raft  are  carried 
out  during  daylight  hours,  imder  safe 
conditions,  and  with  the  agreement  of 
observers  involved. 

(11)  Notify  observers  at  least  3  hours 
before  observers  are  transferred,  such 
that  the  observers  can  collect  personal 
belongings,  equipment,  and  scientific 
samples. 

(12)  Provide  a  safe  pilot  ladder  and 
conduct  the  transfer  to  ensure  the  safety 
of  observers  during  transfers. 

(13)  Provide  an  experienced  crew 
member  to  assist  observers  in  the  small 
boat  or  raft  in  which  any  transfer  is 
made.  -  . 

(d)  Sboreside  processor 
responsibilities.  A  manager  of  a 
sboreside  processing  facility  must; 

(1)  Maintain  safe  conditions  at  the 
sboreside  processing  facility  for  the 
protection  of  observers  by  adhering  to 
all  applicable  rules," regulations,  of    - 
statutes  pertaining  to  safe  operation  and 
maintenance  of  tbe  processing  facility. 

.(2)  Notify  the  observers,  as  requested, 
of  the  planned  facility  operations  arid 
expected  receipt  of  groundfish,  crab,  or 
balibut  prior  to  receipt  of  those  fish. 

(3)  Allow  the  observers  to  use  the 
sboreside  processing  facility's 
communication  equipment,  on  request, 
for  the  entry,  transmission,  and  receipt 
of  work-related  messages  at  no  cost'to 
the  observers,  the  State  of  Alaska,  or  the 
United  States. 

(4)  Allow  observers  free  and 
unobstructed  access  to  the  sboreside  " 
processing  faciUty's  holding  bins, 
processing  areas,  freezcfr  spaces,  weight 


scales,  warehouses,  and  any  other  space 
that  may  be  used  to  hold,  process, 
weigh,  or  store  fish  or  fish  products  at 
any  time. 

(5)  Allow  observers  to  inspect  and 
copy  the  sboreside  processing  facility's 
daily  cumulative  production  logbook, 
transfer  logbook,  any  other  logbook  or 
document  required  by  regulations; 
printouts  or  tallies  of  scale  weights; 
scale  calibration  records;  bin  sensor 
readouts;  and  production  records. 

(6)  Provide  all  other  reasonable 
assistance  to  enable  the  observer  to 
carry  out  his  or  her  duties,  including, 
but  not  limited  to, -assisting  tbe  observer 
in  moving  and  weighing  totes  of  fish, 
cooperating  with  product  recovery  tests, 
and  providing  a  secure  place  to  store 
baskets  of  sampling  gear. 

(e)  Notification  of  observer  contractcirs 
by  processors  and  operators  of  vessels 
required  to  carry  observers,  (l ) 
Processors  and  operators  of  vessels 
required  to  carry  observers  under  tbe 
Research  Plan  are  responsible  for 
meeting  their  observer  coverage  • 
requirements.  Processors  and  vessel 
operators  must  notify  the  appropriate 
observer  contractor,  as  identified  by 
NMFS,  in  writing  or  facsimile  copy,  at 
least  60  days  prior  to  the  need  for  an 
observer,  to  ensure  that  an  observer  will 
be  available.  Processors  and  vessel 
operators  must  notify  the  appropriate 
observer  contractor  again,  in  virriting, 
facsimile  copy,  or  by  telephone,  at  least 
10  days  prior  to  the  need  for  an 
observer,  to  make  final  arrangements  for 
observer  deployment. 

(2)  If  observer  contractors  are  not 
notified  within  the  time  f>eriods  set  out 
at  paragraph  (e)(1)  of  this  section,  the 
availability  of  an  observer  to  meet 
observer  coverage  requirements  wll  not 
be  guaranteed. 

(3)  Names  of  observer  contractors, 
information  for  contacting  contractors, 

'.  and  a  list  of  embarkment/ 
disenibarkment  ports  for  observers  will 
be  published  in  the  Federal  Register 
annually,  prior  to  thelteginning  of  the 
calendar  year  pursuant  to  §677.11. 

(f)  Release  of  observer  data  to  the 
public — (1)  Summary  of  weekly  data. 
The  following  information  collected  by 
observers  for  each  catcher  processor  and 
catcher  v  essel  during  any  weekly 
reporting  period  may  be  made  available 
to  tbe  public: 

(i)  Vessel  name  and  Federal  permit 
number; 

(ii)  Number  of  chinook  salmon  and 
"other  salmon"  observed; 

(iii)  The  ratio  of  total  round  weight  of 
balibut  or  Pacific  herring  to  the  total 
round  weight  of  groundfish  in  sampled 
catch; 


(iv)  The  ratio  of  number  of  king  crab 
or  C.  bairdi  Tanner  crab  to  tbe  total 
round  weight  of  groundfish  in  sampled 
hauls: 

(v)  Tbe  number  of  observed  trawl 
hauls  or  fixed  gear  sets; 

(vi)  Tbe  number  of  trawl  hauls  that 
were  basket  sampled;  and 

(vii)  Tbe  total  weight  of  basket 
samples  taken  from  sampled  trawl 
hauls. 

(21  Haul-specific  data,  (i)  The 
Information  listed  in  paragraphs  (f)(2)(i) 
(A)  through  (M)  of  this  section  and 
collected  by  observers  from  observed 
hauls  onboard  vessels  using  trawl  gear 
to  participate  in  a  directed  fishery  fcir 
groundfish  other  than  rockfish, 
Greenland  turbot,  or  Atka  mackerel  may 
be  made  available  to  the  public: 

(A)  Date. 

(B)  Time  of  day  gear  is  deployt'd. 
fC)  Latitude  and  longitude  at 

beginning  of  haul. 

(D)  Bottom  depth. 

(E)  Fishing  depth  of  trawl. 

(F)  The  ratio  of  tbe  number  of  chinook 
salmon  to  the  total  round  weight  bf   " 
groundfish. 

(G)  The  ratio  of  the  number  of  other 
salmon  to  the  total  round  weight  of 
groundfish. 

(H)  The  ratio  of  total  round  weight  of 
halibut  to  the  total  round  weight  of 
groundfish. 

(I)  The  ratio  of  total  round  weight  of 
herring  to  the  total  round  weight  of 
groundfish. 

(J)  Tbe  ratio  of  the  number  of  king 
crab  to  the  total  round  weight  of 
groimdfish. 

(K)  The  ratio  of  the  number  of  C 
bairdi  Tanner  crab  to  the  total  round 
weight  of  groundfish. 

(L)  Sea  surface  temperature  (where 
available). 

(M)  Sea  temperature  at  fishing  depth 
of  trawl  (where  available). 

(ii)  The  identity  of  tbe  vessels  from 
which  the  data  in  paragraph  (0(2)(i)  of 
this  section  are  collected  will  not  be 
released. 

(3)  In  exceptional  circumstances,  the 
owners  and  operators  of  vessels  may 
provide  to  the  Regional  Director  written 
justification  at  the  time  observer  data 
are  submitted,  or  within  a  reasonable 
time  thereafter,  that  disclosure  of  the 
information  listed  in  paragraphs  (0(1) 
and  (2)  of  this  section  could  reasonably 
be  expected  to  cause  substantial 
competitive  harm.  The  determination 
whether  to  disclose  the  information  will 
be  made  pursuant  to  15  CFR  4.7. 

(g)  Vessel  safety  requirements 
applicable  after  December  31,  1995. 
Any  vessel  tbat  is  required  to  carry 
obser\'ers  under  paragraph  (b)(1)  of  this 
section  must  have  onboard  either: 
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(1)  A  valid  Commercial  Fishing  Vessel 
Safety  Decal  issued  within  the  past  2 
years  that  certifies  compliance  with 
regulations  found  in  Titles  33  CFR 
chapter  I  and  46  CFR  chapter  I, 

(2)  A  certificate  of  compliance  issued 
pursuant  to  46  CFR  28.710,  or 

(3)  A  valid  certificate  of  inspection 
pursuant  to  46  U.S.C.  3311.  NMFS  will 
not  station  observers  aboard  vessels  that 
do  not  meet  this  requirement. 

§  677.1 1    Annual  Research  Plan 
specifications. 

(a)  Proposed  Research  Plan 
specifications.  Annually,  after 
consultation  with  the  Council,  and,  in 
the  case  of  observer  coverage  levels  in 
the  crab  fisheries,  the  State  of  Alaska, 
NMFS  will  publish  for  public  comment 
in  the  Federal  Register:  Proposed 
standard  exvessel  prices,  total  exvessel 
value,  fee  percentage,  levels  of  observer 
coverage  for  Research  Plan  fisheries, 
and  embarkment/disembarkment  ports 
for  observers,  for  the  calendar  year. 

(1)  Standard  exvessel  prices.  Standard 
exvessel  prices  will  be  used  in 
determining  the  annual  fee  percentage 
for  the  calendar  year  and  will  be  the 
basis  for  calculating  fee  assessments. 
Standard  exvessel  prices  for  species 
harvested  in  Research  Plan  fisheries  for 
each  calendar  year  will  be  based  on: 

(i)  Exvessel  price  information  by 
applicable  season,  area,  gear,  and 
processing  sector  for  the  most  recent  12- 
month  period  for  which  data  are 
available; 

(ii)  Factors  that  are  expected  to 
change  exvessel  prices  in  the  calendar 
year;  and 

(iii)  Any  other  relevant  information 
that  may  affect  expected  exvessel  prices 
during  the  calendar  year. 

(2)  Total  exvessel  value.  The  total 
exvessel  value  of  Research  Plan  fisheries 
will  be  calculated  as  the  sum  of  the 


product  of  the  standard  exvessel  prices 
established  under  paragraph  (a)(1)  of 
this  section  and  projected  retained 
catches,  by  species.  The  value  of  whole 
fish  processed  into  meal  product  will 
not  be  included  in  this  calculation. 

(3)  Research  Plan  fee  percentage.  The 
Research  Plan  fee  percentage  for  a 
calendar  year  wrill  equal  the  lesser  of  2 
percent  of  the  exvessel  value  of  retained 
catch  in  the  Research  Plan  fisheries  or 
the  fee  percentage  calculated  using  the 
following  equation: 

Fee  percentage  =  [100  x  (RRPC  -  FB  - 

OF)/Vl/(l  -  NPR) 
where  RRPC  is  the  projection  of 
recoverable  Research  Plan  costs  for  the 
coming  year,  FB  is  the  projected  end  of 
the  year  balance  of  funds  collected 
under  the  Research  Plan,  OF  is  the 
projection  of  other  funding  for  the 
coming  year,  V  is  the  projected  exvessel 
value  of  retained  catch  in  the  Research 
Plan  fisheries  for  the  coming  year,  and 
NPR  is  the  percent  (expressed  as  a 
decimal)  of  fee  assessments  that  are 
expected  to  result  in  nonpayment. 

(4)  Observer  coverage.  For  the  period 
January  1, 1995,  through  December  31, 
1995,  observer  coverage  levels  in 
Research  Plan  fisheries  will  be  as 
required  by  §  677.10(a).  After  December 
31, 1995,  the  level  of  observer  coverage 
will  be  determined  annually  by  NMFS, 
after  consultation  with  the  Coimcil  and 
the  State  of  Alaska,  and  may  vary  by 
fishery  and  vessel  or  processor  size, 
depending  upon  the  objectives  to  be  met 
for  the  groimdfish,  halibut,  and  king  and 
Tanner  crab  fisheries.  The  Regional 
Director  may  change  observer  coverage 
inseason  pursuant  to  §677.10(b)(2)(ii). 

(5)  Embarkment/disembarkment 
ports.  Ports  to  be  used  to  embark  and 
disembark  observers  will  be  selected  on 
the  basis  of  convenience  to  the  affected 
industry  and  on  the  availability  of 
facilities,  transportation,  and 


accommodations  deemed  by  the 
Regional  Director  to  be  necessary  for  the 
safe  and  reasonable  deployment  of 
observers. 

(b)  Final  Research  Plan  specifications. 
NMFS  will  consider  comments  received 
on  the  proposed  specifications  and, 
following  consultation  with  the  Council, 
and  with  the  State,  in  the  case  of 
observer  coverage  in  the  crab  fisheries, 
will  publish  the  final  total  exvessel 
value;  standard  exvessel  prices;  fee 
percentage;  levels  of  observer  coverage 
for  Research  Plan  fisheries,  including 
names  of  observer  contractors  and  1 

information  for  contacting  them;  and       I 
embarkment/disembarkment  ports  in      ' 
the  Federal  Register  annually  prior  to 
the  beginning  of  the  calendar  year.  ' 

§677.12    Compliance. 

The  operator  of  any  fishing  vessel 
subject  to  this  part,  and  the  manager  of 
any  shoreside  processing  facility  that 
receives  groundfish,  halibut,  or  king  and 
Tanner  crab  from  vessels  subject  to  this 
part,  must  comply  with  the 
requirements  of  this  part.  The  owner  of 
any  fishing  vessel  subject  to  this  part,  or 
any  shoreside  processing  facility  that 
received  groundfish,  halibut,  or  king 
and  Tanner  crab  from  vessels  subject  to 
this  part,  must  ensure  that  the  operator 
or  manager  complies  writh  the 
requirements  of  this  part  and  is  liable, 
either  individually  or  jointly  and 
severally,  for  compliance  with  the 
requirements  of  this  part. 

Subpart  B— General  Provisions  of 
Risk-Sharing  Pool  for  Insurance 
Purposes  [Reserved] 

Figures — Part  677 

Figure  1  to  part  677 — Federal  Processing" 
Permit  Application  (Fonn  FPP-1). 

BILUNC  CODE  3510-22-W 


NOAA  88-155 


OUB  No.  06480206.  eapires 


FEDERAL  FISHERIES  PERMIT  APPLICATION 

FEDERAL  PROCESSOR  PERMIT  APPLICATION 
<FPP-1»^ 


United  States  Department  of  Commerce 

National  Oceanic  and  Atmospheric  Administration 

National  Marine  Fisheries  Service 

P.O.  Box  21767 

Juneau,  Alaska  99802-1767 


BLOCK  A  -  PERMIT  AMENDMENT  INFORMA  TION 


If  this  is  an  apptication  for  an  amerxJed  permit,  provide  your  current 
Federal  Fisheries  Permit  nuiter  and/or  Federal  Processor  Permit  number: 


Check  the  iteffl(s)  that  have  changed: 

t  1  Vessel  information  (Block  B) 

[  ]  Shoreside  processor  information  (Block  C) 

[  )  Owner  information  (Block  D) 


f  ]  Federal  Fisheries  Permit  information  (Block  E) 
t  1  Federal  Processor  Permit  information  (Block  F) 


BLOCK  B  -  VESSEL  INFORMATION 

1.  Vessel   Name 

7.   Vessel   Telephone  Number 

2.  AOF&G  Nun^r 

3.  Coast  Guard  Number 

8.  Vessel   FAX  Number 

4.   Homeport  (City,   state) 

9.    INMARSAT  Number 

5.   Length  Overall   (Feet) 

6.  Net  Tonnage 

BLOCK  C-  SHORESIDE  PROCESSOR  INFORMA  TION 

1.   Processor  Name 

4.   Telephone  Number 

2.  Business  Street  Address  (Street,   city,   state,   zip  code) 

5.   FAX  Number 

3.  AOF&G  Processor  Code 

BLOCK  D- OWNER  INFORMATION 

1.  Owner  Name(s) 

4.   Telephone  Number 

2.   Business  Mailing  Address  (Street  or  box,   city,   state,   zip  code) 

5.    FAX  Number 

3.  Managing  Company,    if  any 
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BLOCK  E  ■  FEDERAL  FISHERIES  PERMIT  INFORMATION 


FB3EML  nSHEMES  PBMMfTS  MUST  BE  ftENEWB>  AIMUAli.y. 

FISHERIES:  The  following  fisheries  in  the  3-200  mile  zone  off  Alaska  re«^ire  vessels  to  have  a  Federal  Fisheries  Permit 
purstMRC  to  14  use  1801-1882.  Check  one,  or  both,  as  appropriate: 

t  ]  Gulf  of  Alaska  Groundf ish      (  J  Bering  Sea  and  Aleutian  Islands  Groundfish 


VESSEL  OPERATIONS  CATEGORIES:   Indicate  the  type  of  operations  you  conduct  in  the  groundfish  fishery.  Check  S»43port 
Vessel  OH   check  any  combination  of  tfw  other  five  categories. 

]  Catcher  Vessel  (Read  instructions  to  determine  whether  the  vessel  operator/owner  must  also  complete  Block  F)  • 

]  Catcher/Processor  (cowplete  Block  F  also)  • 

]  Mothership  (complete  Block  F  also)  * 

]  Tender  Vessel 

)  Support  Vessel 

•  Catcher/Processor  and  Mothership  Processor  Vessel  permits  are  not  valid  unless  accompanied  by  a  Federal  Processor 
Permit  for  groundfish.  Some  Catcher  Vessel  owners  may  be  required  to  apply  for  a  Federal  Processor  Permit. 

CATCHER  VESSELS  ANO  CATCHER/PfiOCESSORS  ONLY: 
GEAR  TYPE:  Check  ONLY  the  gears  used  for  GROUNDFISH  fishing: 
[  ]  Trawl    t  ]  Hook  and  line    [  ]  Pots    [  J  Jig/troll 


C  3  Other: 


CATCHER  VESSELS  ONLY: 


C  ]  Check  here  if  the  only  groundfish  you  expect  to  catch  is  bycatch  during  halibut,  crab,  or  salmon  fisheries. 
I  J  Ctieck  here  if  you  expect  to  target  on  groundfish,  but  onl^  on  sablef ish  (blackcod)  in  the  Gulf  of  Alaska. 


BLOCK  F  -  FEDERAL  PROCESSOR  PERMIT  INFORMA  TION 


FEDERAL  PROCESSOR  PERMfTS  MUST  BE  ROIEWED  SOW  AWWUALLY. 

Federal  Processor  Permits  are  required  for  all  processors  of  the  following  fisheries.  Check  one,  or  any  combination,  as 
appropriate.  (See  instructiorts  for  definition  of  a  processor.) 

[  ]  Gulf  of  Alaska  Groundfish  (l»A,  3-200  mile  zone)  • 

t  3  Bering  Sea  and  Aleutian  Islands  Groundfish  (8SAI,  3-200  mile  zone)  • 

r  ]  Bering  Sea  and  Aleutian  Islands  King  and  Tanner  Crab  (3-200  mile  zone) 

[  ]  North  Pacific  Halibut  (Convention  waters  off  Alaska,  i.e.  State  and  Federal  waters) 

•  Groi*idfish  Catcher  Vessels,  Catcher/Processors,  and  Mothership  Processor  Vessels  that  operate  inside  the  3-200  mile 
zone  off  Alaska  are  also  required  to  have  a  Federal  Fisheries  Permit  (see  Block  E). 


Indicate  the  seffli"-annual  pt.  ...itting  period  for  Oiich  you  are  applying: 


[  ]  January  1  to  June  30 
(  1  July  1  to  December  31 


Year: 


BLOCK  G  ■  SIGNATURE 


Under  penalties  of  perjury,  I  declare  that  I  have  examined  this  application,  and  to  the  best  of  my  knowledge  and  belief, 
the  information  presented  here  is  true,  correct  and  complete. 


Applicant's  name  (please  print  or  type) 


Signature 


Date 
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INSTRUCTIONS 


A  separate  application  must  be  completed  for  each  vessel  or  processor.  Type  or  print  legibly  in  ink;  retain  a  copy  of  completed 
application.   Completed  forms  should  be  mailed  to:   NMFS  Alaska  Enforcement  Division,  P.O.  Box  21 767,  Juneau,  AK 
99802-1 767.  If  you  have  any  questions,  please  call  Enforcement  at  907-586-7225. 

BLOCK  A  -  PERMIT  AMENDMENTINFORMATION 

If  you  already  have  a  valid  Federal  permit,  but  the  information  originally  provided  on  your  application  has  changed,  you  should  fill 
out  this  block.  Provide  your  current  Federal  Fisheries  Permit  number  and/or  your  Federal  Processor  Permit  number,  ar>d  check  the 
item(s)  that  have  changed.   Written  notification  of  changes  must  be  received  within  10  days  of  the  date  of  the  change. 

BLOCK  B -VESSEL  INFORMATION 

Complete  Block  B  if  the  permit  is  for  a  vessel. 

Vessel  Name  -  Enter  complete  vessel  name  as  displayed  in  official  documentation. 

ADF&G  Number  -  Enter  5-digit  State  of  Alaska  Department  of  Fish  &  Game  (ADF&G)  number  (example:  51233). 

Coast  Guard  Number  -  Enter  Coast  Guard  documentation  number  (example:  566722)  or  state  registration  number  (example: 

AK3456C). 
Homeport  -  Enter  homeport  (city  and  state)  as  recorded  in  official  documentation. 
Length  Overall  -  Enter  the  vessel's  length  overall  in  feet,  which  is  defined  as  the  horizontal  distance,  rounded  to  the  r>earest 

foot,  between  the  foremost  part  of  the  stem  and  the  aftermost  part  of  the  stern,  excluding  bowsprits,  rudders,  outboard 

motor  brackets,  and  similar  fittings  or  attachments. 
Net  Tonnage  -  Enter  registered  r>et  tonnage  as  stated  in  official  documentation. 
Vessel  Telephone.  FAX,  and  INMARSAT  Numbers  -  Enter  telephone,  FAX,  and  INMARSAT  (satellite  communication)  numbers 

used  onboard  the  vessel. 

BLOCK  C  -  SHORESIDE  PROCESSOR  INFORMATION 

Complete  Block  C  if  the  permit  is  for  a  shoreside  processor,  which  is  defined  as  any  person,  thaf  receives  unprocessed  fish, 
except  Catcher/Processors,  Mothership  Processor  Vessels,  restaurants,  or  persons  receiving  groundfish  for  use  as  bait  or 
personal  consumption. 

Processor  Name  -  Enter  corhplete  name  as  displayed  in  official  documentation. 

Business  Street  Address  -  Enter  complete  street  address  of  the  shoreside  processing  facility,  including  street  number,  city, 

state  and  zip  code. 
ADF&G  Processor  Code  -  Enter  the  Alaska  Department  of  Fish  and  Game  Processor  Number  assigned  to  the  processor. 
Telephone  and  FAX  Numbers  -  Enter  telephone  and  FAX  numbers  used  at  the  shoreside  processor. 

BLOCK  D  -  OWNER  INFORMATION 

Enter  information  on  the  owner  of  the  vessel  listed  in  Block  B,  the  shoreside  processor  listed  in  Block  C. 

Owner  Name(s)  -  Enter  the  full  name(s)  of  the  vessel  or  processor  owner(s).    If  there  is  more  than  one  owner,  list  the 

principal  owner  first;  the  permit  will  be  issued  to  the  first  owner  listed,  with  an  ET  AL.  notation.   The  permit  MUST  be 

issued  to  the  owner  of  the  vessel  or  processor,  not  operators  or  lessees. 
Business  Mailing  Address  -  Enter  your  complete  PERMANENT  business  mailing  address,  including  state  and  zip  code.   Your 

permit  will  be  sent  to  this  address.   If  you  need  to  have  to  your  permit  sent  to  a  temporary  address,  please  enter  your 

PERMANENT  business  address  on  the  application  and  attach  a  note  with  your  temporary  address. 
Managing  Company  •  Enter  the  name  of  any  company  (other  than  the  owner)  that  manages  the  operations  of  your  vessel  or 

processor.-  .  /"-  ". . 

Telephone  and  FAX  Numbers  -  Enter  telephone  and  FAX  nurf>bers  used  by  the  vessel  or  processor  owner.   It  is  very  important 

that  you  provide  a  telephone  number  where  we  can  contact  you,  or  where  we  can  leave  messages  for  you,  if  questions 

arise  concerning  your  application. 


JMI 


46146     Federal  Register  /  Vol.  59,  hJo.  171  /  Tuesday.  September  6.  1994  /  Rules  and  Regulations 

BLOCK  E  -  FEDERAL  HSHERIES  PERMIT  INFORMA  VON 

Federal  Fisheries  Permits  are  required  for  all  vessels  cor>ducting  groundfish  operations  in  the  3-200  mile  zone  off  Alaska.  This 
indudes  vessels  fishing  for  groundfish,  vessels  processing  groundfish,  ar>d  support  vessels  assisting  other  groundfish  vessels. 
"Groundfish"  means  pollocic.  Pacific  cod,  sabiefish,  Atka  mackerel,  any  species  of  flatfish  except  Pacific  halibut,  roclcfish,  smelt, 
eulachon,  capelin,  sharks,  skates,  scuipins,  octopus,  and  squid. 

Fisheries  -  Indicate  the  fishery  or  fisheries  for  which  you  are  applying.  You  rr>ay  apply  for  a  single  fishery  or  both. 
Vessel  Operations  Categories  -  Indicate  the  type  of  operations  you  conduct  in  ttw  grourxlfish  fishery.   Check  Support  Vessel, 
or  any  combination  of  Catcher  Vessel,  Catcher/Processor,  f^ottiership  Processor  Vessel,  and  Tender  Vessel.  (A  vessel 
permitted  as  a  Catcher  Vessel,  Catcher/Processor,  Mothership  Processor  Vessel,  and/or  Tender  Vessel  may  conduct  all 
operations  authorized  for  a  Support  Vessel.)  These  categories  are  defir>ed  as  follows: 

Catcher  Vessel  -  A  vessel  that  is  used  for  catching  fish  and  that  does  not  process  onboard. 
If  a  catcher  vessel  is  used  by  a  fisherman  who  sells  fish  directly  to  restaurants  or  to  another  individual  for  use  as  bait 
or  personal  consumption,  the  fisherman  is  considered  a  processor  and  must  complete  Block  F. 
Catcher/Processor  -  A  vessel  that  is  used  for  catching  fish  and  processing  that  fish, 
f^^othership  Processor  Vessel  -  A  vessel  that  receives  and  processes  fish  from  other  vessels. 
Tender  Vessel  -  A  vessel  ttwt  is  used  to  transport  unprocessed  fish  received  from  another  vessel  to  a  shoreside 

processor,  mothership  processor  vessel,  or  buying  station. 
Support  Vessel  -  Any  vessel  that  is  used  in  support  of  a  permitted  vessel,  including,  but  not  limited  to,  supplying  a 
fishing  vessel  with  water,  fuel,  provisions,  fishing  equipment,  fish  processing  equipment  or  other  supplies,  or 
transporting  processed  fish.  This  category  does  not  include  processors  or  Tender  Vessels. 
Gear  Type  -  Groundfish  Catcher  Vessels  and  Catcher/Processors  need  to  indicate  the  gear  type<s)  us6d  for  groundfish 

operations. 
Catcher  Vessels  Only  -  Indicate  whether  the  only  groundfish  you  catch  is  bycatch  from  halibut,  crab,  or  salmon  fisheries,  or 
whether  ttie  only  groundfish  you  expect  to  target  on  is  blackcod  in  the  Gulf  of  Alaska.   Your  answers  will  not  restrict  you 
from  participating  in  other  grourxJfish  fisheries;  they  will  only  be  used  to  determine  whether  NMFS  will  send  you  a  25-page 
Catcher  Vessel  logbook,  or  a  50-page  logbook. 

BLOCK  F  ■  FEDERAL  PROCESSOR  PERMIT  INFORMA  TION 

All  processors  of  fish  or  shellfish  from  Research  Plan  fisheries  must  have  a  Federal  Processor  Permit.   A  processor  is  defined  as 
any  facility  or  vessel  that  processes  fish  for  commercial  use  or  consumption,  any  person  who  receives  fish  from  fishermen  for 
commercial  purposes,  and  fishermen  who  sell  fish  directly  to  restaurants,  markets,  or  to  another  individual  for  use  as  bait  or 
pe.'sonal  consumption. 

Indicate  the  fishery  or  fisheries  for  which  you  are  applying.   You  may  apply  for  a  single  fishery  or  any  combination. 
Indicate  the  semi-annual  period  for  which  you  are  applying.   You  may  not  apply  for  both  periods.   Processors  who  receive 

permits  for  January  1  -June  30  will  receive  renewal  applications  for  permits  for  the  second  half  of  the  year.   Ail  Research 

Plan  fees  must  t>e  paid  before  ttie  next  semi-annual  processor  permit  will  be  issued. 

BLOCK  G  -  SIGNATURE 

The  owner  must  sign  and  date  the  application  certifying  that  all  information  is  true,  correct,  and  complete  to  the  best  of  the 
owner's  knowledge  and  belief.   The  application  will  t>e  considered  incomplete  without  this  signature. 

LOGBOOKS 

If  you  apply  for  a  Federal  Fisheries  Permit,  you  will  receive  a  logbook  for  each  Vessel  Operations  Category  that  you  check.  For 
example,  if  you  check  Catcher  Vessel  artd  Catcher/Processor,  you  will  receive  a  Catcher  Vessel  Daily  Fishir^  Logbook  AND  a 
Catcher/Processor  Daily  Cumulative  Production  Logbook.   There  are  a  few  exceptions: 

Support  Vessels  do  not  receive  logbooks. 

Catcher  Vessels  under  5  net  tor«  do  not  receive  Catcher  Vessel  logbooks. 
A  Shoreside  fVocessor  logbook  will  also  be  sent  with  each  Federal  Processor  Permit  for  groundfish  issued  to  a  shoreside 
processor.   A  Mothership  logbook  will  be  sent  with  each  Federal  Processor  Permit  for  groundfish  issued  to  a  vessel  that  does  not 
also  have  a  Federal  Fisheries  Permit.  ' 


Federal  Register  /  Vol.  59,  No.  171  /  Tuesday.  September  6.  1994  /  Rules  and  Regulations     46147 

SPECIAL  HANDUNG  OF  PERMITS 

Please  allow  at  least  1 0  days  for  processing  your  permit.  Do  not  wait  until  right  before  an  openir>q  to  apply  for  your  permit  --  we 
may  not  be  able  to  get  it  to  you  in  time.  You  may  fax  your  permit  applies Jon  to  us  at  907-586-731 3,  but  we  cannot  fax  your 
permit  back  to  you.     We  canrtot  pay  for  express  mailing  if  you  do  apply  late.   We  can  express  mail  your  permit  to  you  only  if  you 
send  us  an  express  mail  envelope  with  tf>e  correct  amount  of  postage  prepaid.    Please  send  the  largest  envelope  available, 
approximately  1 2"  X  1 8".  or  send  express  mail  stamps  UNATTACHED  to  an  envelope.   If  the  express  mail  envelope  you  send  is 
too  small  or  does  not  have  erwuqh  postage  attached,  we  will  t?e  required  to  send  your  permit  and  logbooks  to  you  by  requiar  US. 
mail.   Keep  in  mind  that  we  send  the  appropriate  logbook(s)  WITH  Federal  Fishenes  Permits  for  groundfish  and  with  Federal 
Processor  Permits.   See  LOGBOOKS  on  the  preceding  page  to  determine  what  logbook(sl  you  will  be  sent,  if  any.   Following  is 
the  approximate  size  and  weight  of  each  logbook: 

Dimensions  Weight 

9'X12.5"  2  pounds 

9"  XI  2.5"  3  pounds 

9"  X  12.5"  3  pounds 

8.5"  X  11"  1.5  pounds 

11"X17"  3  pounds 


Catcher A/essel  logbook 
Catcher/Processor  logbook 
Mothership  logbook 
Buying  Station  logbook 
Shoreside  Processor  logbook 


OTHER  FISHERIES  AND  LICENSES 

Salmon  Power  Troll  -  State  of  Alaska  Interim  Use  and  Limited  Entry  Power  Troll  licenses  serve  as  a  Federal  permit.  If  you  do 
not  currently  possess  either  State  license,  a  Federal  permit  may  be  issued  provided  that  sometime  dunng  the  years  1 975- 
1 977.  you:   a)  operated  a  vessel  in  xhe  3-200  mile  zone  off  Alaska;  b). engaged  in  commercial  fishing  for  salmon  from  that 
vessel  in  tt\e  3-200  mile  zone  off  Alaska;  AND  c)  landed  salmon  caught  with  power  troll  gear.   If  you  believe  that  you  meet 
these  conditions,  please  contact  NMFS  at  907-586-7225.  You  will  be  required  to  provide  fish  tickets  or  other  landing 
receipts  showing  compliance  with  the  above  requirements. 

Halibut  -  A  Federal  Processor  Permit  is  required  for  anyone  that  processes  Pacific  halibut  off  Alaska.   In  addition,  vessels  that 
fish  for  halibut  .are  required  to  have  a  license  from  tf>e  Interrutional  Pacific  Halibut  Commission  (IPHC).   Questions  regarding 
IPHC  licenses  stwuld  be  directed  to:   International  Pacific  Halibut  Commission,  P.O.  Box  95009.  Seattle.  WA  98145-2009. 
Phone:206-634-1838. 

Tanner  Crab  and  King  Crab  -  State  of  Alaska  area  registration  serves  as  the  required  Federal  area  registration. 

State  of  Alaska  Permits  -  Contact  the  Commercial  Fisheries  Entry  Commission  at  907-789-61  50  for  information  on  State  of 
Alaska  permits  and  regulations. 

PUBUC  REPORTING  BURDEN  STATEMENT 

NMFS  estimates  that  the  public  reporting  burden  will  avierage  0.33  hour  per  response  for  completing  the  Federal  Fisheries  Permit 
and  Federal  Processor  Permit  application,  including  the  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering 
and  maintaining  tf>e  data  needed,  ar>d  completing  and  reviewing  the  collection  of  information.   Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of  the  data  requiren^ents,  irKludir>g  suggestions  for  reducir>g  the  burden,  to  Ronald  J.  Berg, 
CNef,  Fisheries  Management  Division,  Alaska  Region,  National  Manne  Fishenes  Service.  P.O.  Box  21668,  Juneau,  AK  99802 
(Attn:  Lori  Gravel),  and  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  10648-0206)  Washington,  DC 
20503  (Attn:  NOAA  Desk  Officer). 


BtLUNQ  CODE  3510-22-C 


Figure  2  to  part  677^-Observer  Coverage 
Payment  Receipt  (Form  FPP-2). 

BILUNG  CODE  U10-22-W 
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NOAA-e9^80 


FORM  FPP-2 


OMB  Clearance  No  0648-0280 
Expfratnn  Date:  June  30. 199? 


OBSERVER  COVERAGE  PAYMENT  RECEIPT  FORM 


1.  Observer  Contractor  Name 

2.  Name  and  Mailing  Address  of  Person  Who  Paid  For 
Observer  Coverage. 

3.  Identification  of  Shoreside  Facility  that 
Received  Observer  Coverage 

Name 

MMkngaddress 

Name  of  Facility 

City                                                   state                                       Zip  Code 

Federal  Processor  Perrr.il  Numbef 

5.  Observer  Paynnent  Information: 

Date  Payment  was  Received               II 

4.  Identification  of  Vessel  That  Received 
Observer  Coverage 

-    day      rtwnth      year 

Vessel  Narne 

Total  Amount  Paid  for  Observer  Coverage 
Copy  of  Check,  Money  Order,  or  Other  Fom 

c 

* 

lof             I           1 

Federal  Processor  Permil  Number. 

Payment  Attached?                                                      |           |  YES             I 

6.  Signature  of  Representative  for 
Observer  Contractor 

Under  penafties  of  perjury,  1  declare  that  1  have  examined 
this  application,  and  to  the  l>est  of  my  knowledge  and 
belief,  the  mfcmdation  presented  here  is  true,  correct,  and 
complete. 

7.  Observer  Information  for  Payment  Listed  in  Block  5. 

Name  of  Observer  (s) 

Dates  of  Contracted  Service 

_. 

■      " 

Signature  of  Representative                             Date 

- 

■ 

Submission  Information  For  This  Form. 

Observer  contractors  must  submit  the 
information  contained  on  this  form  to  NMFS 

■ 

within  7  days  after  the  receipt  of  payment  for 
ot)sen/er  coverage.  Forms  and  the  attached 
copy  of  record  of  payment  must  be  mailed  to  the 
follovnq  address: 

• 

" 

NK/IFS.  Alaska  Fisheries  Science  Center 

THIS  BLOCK  FOR  AGENCY  USE  ONLY 

Observer  Program 

7600  Sand  Point  Way  N.E..  Bldg.#4 

Bin  C  15700 

Seattle,  WA  98115-0070 

The  costs  listed  in  this  claim  have  been  verified  to  the  records  and  a  credit/refund  for  the 
amount  of  S                          is  authorized   Funds  are  available  for  any  refund  disbursement 

Attn:  Research  Plan  Coordinator 

For  further  information,  contact  the  NMFS 

Approving  OfTicars  Signature                                                          Date 

■Observer  Program  Office  at  206-526-4197 

Document  Number 

Aceoui*ng  Codes 
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PUBLIC  REPORTING  BURDEN  STATEMENT 

NMFS  estimates  that  the  public  reporting  burden  will  average  0.1 6  hour  per  response  for  completing  the 
Observer  Coverage  Payment  Receipt  Form,  including  the  time  for  reviewing  instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden  estimates  or  any  other  aspect  of  the  data  requirements,  including 
suggestions  for  reducing  the  burden,  to  Ronald  J.  Berg,  Chief,  Fisheries  Management  Division,  Alaska  Region, 
National  Manne  Fisheries  Service,  P.O.  Box  21668,  Juneau,  AK  99802  (Attn:  Lori  Gravel),  and  to  the  Office  of 
Management  and  Budget,  Paperwork  Reduction  Project  (0648-0280),  Washington,  DC  20503  (Attn:  NOAA 
Desk  Officer). 


[PR  Doc.  94-21711  Filed  9-2-94;  8:45  am] 
BILUNG  COOE  3«lO-22-C 


The  Public  Reporting  Burden  Statenwil  for  this  information  cofcction  is  pnnted  on  the  backside  of  this  form 
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Valparaiso,  Florida  Terminal  Area;  Final 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  71  and  93 

[Docket  No.  26968;  Amendment  No.  71-24, 
93-70) 

RIN2120-AF45 

Offshore  Airspace  Reconfiguration; 
Valparaiso,  FL  Terminal  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  retains  the 
Valparaiso,  Florida  Terminal  Area  and 
Special  Air  Traffic  Rules  in  part  93  of 
the  Federal  Aviation  Regulations  (FAR); 
revises  the  Class  D  airspace  areas  for 
Eglin  Air  Force  Base  (AFB),  the  Eglin 
Air  Forre  (AF)  Auxiliary  No.  3  Duke 
Field,  and  Hurlburt  Field;  re\ises  the 
Crestview  Class  E  airspace  area;  and 
deletes  the  Eglin  Class  D  North- South 
corridor.  Additionally,  this  action 
modifies  the  established  North-South 
and  East-West  corridors  associated  with 
the  Valparaiso,  Florida  Terminal  Area 
and  Eglin  AFB  in  part  93  of  the  FAR. 
This  action  is  necessary  to  simplify 
operating  procedures,  airspace 
assignment  and  airspace  use  within  the 
Valparaiso,  Florida  Terminal  Area. 
EFFECTIVE  DATE:  This  amendment  is 
effective  on  December  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  C.  White,  ATP-230,  Air  Traffic 
Rules  Branch,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591, 
telephone  (202)  267-8783. 
SUPPLEMENTARY  INFORMATtON: 

Back^ound 

The  Offshore  Airspace 
Reconfiguration  Final  Rule  (58  FR 
12128;  March  2. 1993),  effective 
December  9,  1993,  replaced  the 
Valparaiso,  Florida,  Terminal  Area  and 
Special  Air  Traffic  Rules  in  part  93  of 
the  FAR,  with  the  Eglin  Florida  Class  D 
airspace  area.  This  rule  also  amended 
part  71  of  the  FAR  to  revoke  the  Eglin 
AFB.  Florida  and  the  Eglin  AF  Aux]lia.'7 
No.  3,  Duke  Field,  Florida  Class  D 
airspace  areas;  modified  the  Hurlburt 
Field,  Florida  Class  D  airspace  area  and 
the  Crestview,  Florida  Class  E  airspace 
area;  and  established  the  Eglin,  Florida 
Class  D  North-South  corridor.  However, 
by  a  separate  rulemaking  action  (58  FR 
63274;  November  30, 1993).  these  two 
portions  of  the  Offshore  Airspace 
Reconfiguration  Final  Rule  were 
delayed  until  December  8, 1994.  This 
delay  permitted  the  FAA  and  the 


Department  of  Defense  (DOD)  to 
conduct  a  joint  micro-review  of  the 
effects  of  the  airspace  reclassification  on 
this  area. 

The  joint  micro-review  concluded 
that  when  the  Eghn,  Florida  Class  D 
airspace  area  becomes  effective  on 
December  8,  1994.  the  requirement  for 
enhanced  air  traffic  control  service  in 
the  North-South  and  East- West  corridors 
will  lead  to  dramatic  increases  in  air 
traffic  and  the  Eglin  Radar  Control 
Facility  (ERCF)  controller  workload. 
These  increases  in  air  traffic  and 
controller  workload  will  increase  air 
traffic  control  delays  imposed  on  dvil 
and  military  aircraft,  both  in  the  air  and 
on  the  ground. 

Under  the  Valparaiso,  Florida.  Special 
Air  Traffic  Rules  in  part  93  of  the  FAR, 
access  to  the  North-South  corridor  is 
hmited  during  military  operations,  but 
access  to  the  East- West  con  i  dor  is  not 
impeded.  However,  under  the  Eglin 
Class  D  airspace  area,  with  the  same 
type  of  military  operations,  access  to  the 
entire  Class  D  airspace  area  (both  the 
North- South  and  East- West  corridors) 
will  be  limited.  Accordingly,  it  was 
deemed  necessary  to  retain  the 
Valparaiso,  Florida  Terminal  Area  and 
Special  Air  Traffic  Rules  contained  in 
part  93  of  the  FAR  to  maintain 
unlimited  access  to  the  East-West 
corridor  and  maintain  the  present  level 
of  safety  for  aircraft  transiting  the  North- 
South  and  East-West  corridors. 

On  July  1, 1994  (59  FR  34192).  (Notice 
No.  94-23),  the  FAA  proposed  to  retain 
the  Valparaiso,  Florida  Terminal  Area 
and  Special  Air  Traffic  Rules  in  part  93 
of  the  FAR;  revise  the  Class  D  airspace 
areas  for  Eglin  AFB  and  Eglin  AF 
Au.xiliary  No.  3  DuJte  Field,  and 
Hurlburt  Field;  revise  the  Crestview 
Class  E  airspace  area:  and  delete  the 
Eglin  Class  D  North-South  corridor. 
Additionally,  to  enhance  safety  in  the 
immediate  vicinity  of  the  Eglin  AFB.  the 
FAA  proposed  to  move  the  southern 
boundary  of  the  North-South  corridor 
from  its  present  lateral  position  north  of 
Eglin  AFB  to  a  position  south  of  Eglin 
AFB  coincident  with  latitude  30°25'01" 
North.  The  existing  designation  of  the 
entire  North-South  corridor  and  the 
center  section  of  the  East- West  corridor, 
from  surface  to  an  unlimited  altitude, 
was  found  to  be  excessive.  Therefore, 
the  FAA  proposed  to  modify  both  the 
North-South  corridor  and  the  center 
portion  of  the  East-West  corridor  to  the 
surface  up  to.  but  not  including.  18,000 
feet  MSL. 

Excluding  the  center  portion 
described  above,  the  remainder  of  the 
East-West  corridor  airspace  located 
below  Restricted  Areas  R-2915C.  R- 
291 9B,  and  R-2914B  extends  from  the 
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surface  up  to  but  not  including  8,500 
feet  MSL.  This  effectively  divides  the 
East- West  corridor  into  a  western 
section,  a  center  section,  and  an  eastern 
section. 

This  action  was  proposed  to  simplify 
operating  procedures  and  the  complex 
aeronautical  charting  of  Eglin's  airspace. 
Additionally,  the  action  was  proposed 
to  further  reduce  the  potential  hazard  of 
VFR  aircraft  crossing  the  flight  paths  of 
high  speed,  high  performance,  and  often 
armed  mihtary  aircraft  transiting  to/ 
fromA)etween  Eglin's  most  commonly 
used  East  {R-2914A,  R-2919A)  and 
West  (R-2915A.  R-2915B)  ranges, 

Notice  No,  94-23  as  published, 
incorrectly  described  the  Class  D 
airspace  area  for  EgUn  AFB;  and 
inadvertently  deleted  the  Hurlburt  Field 
Class  D  airspace  area  and  the  Crestview 
Class  E  airspace  area.  Therefore,  on  July 
19.  1994  (59  FR  36730),  the  FAA 
published  a  supplemental  notice  of 
proposed  rulemaking  which  corrected 
the  Eglin  AFB  description,  and  retained/ 
revised  the  Hurlburt  Field  Qass  D 
airspace  area,  and  the  Crestview,  Florida 
Class  E  airspace  area.  No  comments 
were  received  on  these  proposals. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  Class  E  airspace 
designations  are  published  respectively 
in  paragraphs  5000  and  6002  of  FAA' 
Order  7400.9B,  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  aiid  Class  E  airspac* 
designations  listed  in  this  document 
will  be  published  subsequently  in  the  - 
Order. 

In  addition,  this  action  modifies  the    . 
Hurlburt  Field,  Florida  Class  D  airspace 
area  by  amending  the  area's  effective 
hours  to  coincide  with  the  associated 
control  tower's  hours  of  operations.  This 
action  also  modifies  the  Crestview. 
Florida  Class  E  airspace  area  by 
amending  the  area's  effective  hours  to 
coincide  with  the  associated  Fhght 
Service  Station's  (FSS)  hours  of 
operation.  The  intended  effect  of  these 
modifications  is  to  clarify  when  two- 
way  radio  communications  are  required 
and  when  weather  observation  services 
are  provided  when  the  associated 
control  tower  and  FSS  is  closed.  The 
Hurlburt.  Florida,  Class  D  airspace  area 
and  the  Crestview,  Florida,  Class  E 
airspace  area  will  revert  to  Class  G 
airspace  when  the  associated  control 
tower  and  FSS  are  not  in  operation. 

The  Rule 

This  action  retains  the  Valparaiso, 
Florida  Terminal  Area  and  Special  Air 
Traffic  Rules  in  part  93  of  the  FAR. 
Further,  this  action:  (1)  revises  the  Class 


D  airspace  areas  for  Eglin  AFB,  and  the 
Eglin  AF  Auxiliary  No.  3  Duke  Field, 
and  Hurlburt  Field,  Florida;  (2)  revises 
the  Crestview,  Florida  Class  E  airspace 
area;  and  (3)  deletes  the  EgUn.  Florida 
Class  D  North-South  corridor. 

Additionally,  this  final  rule  revises- 
the  North-South  corridor  airspace  area 
described  in  part  93  of  the  FAR,  by 
reestablishing  the  vertical  limits  of  that 
corridor  from  the  surface  up  to,  but  not 
including  18.000  feet  MSL  and  by 
moving  the  southern  boundary  from  its 
present  lateral  position  north  of  Eglin 
AFB  to  a  position  south  of  Eglin  AFB 
coincident  with  latitude  30''25'01" 
North.  This  action  also  modifies  die 
center  portion  of  the  East-West  corridor 
to  include  airspace  from  the  surface  up 
to  but  not  including  18,000  ft  MSL.  This 
effectively  divides  the  East-West 
corridor  into  the  following  three 
sections: 

(1)  The  west  section  which  includes 
that  East- West  corridor  airspace  area 
underlying  Restricted  Area  R-2915C 
and  extending  upward  from  the  surface 
to,  but  not  including,  8,500  feet  MSL. 

(2)  The  center  section  which  includes 
that  East- West  corridor  airspace  area 
that  does  not  imderUe  any  of  the 
restricted  areas  associated  with  Eglin 
AFB  and  extends  upward  from  the 
surface  to.  but  not  including  18,000  feet 
MSL. 

(3)  The  east  section  which  includes 
that  East-West  corridor  airspace  area 
underlying  Restricted  Areas  R-2919B 
and  R-2914B  extending  from  the  surface 
up  to,  but  not  including.  8.500  ft  MSL. 

In  addition,  this  action  modifies  the 
Hurlburt  Field,  Florida  Class  D  airspace 
area  by  amending  the  area's  effective 
hours  to  coincide  with  the  associated 
control  tower's  hours  of  operations.  This 
action  also  modifies  the  Crestview, 
Florida  Class  E  airspace  area  by 
amending  the  area's  effective  hours  to 
coincide  with  the  associated  Flight 
Service  Station's  (FSS)  hours  of 
operation.  The  intended  effect  of  these 
modifications  is  to  clarify  when  two- 
way  radio  communications  are  required 
and  when  weather  observation  services 
are  provided  when  the  associated 
control  tower  and  FSS  is  closed.  The 
Hurlburt.  Florida,  Class  D  airspace  area 
and  the  Crestview,  Florida.  Class  E 
airspace  area  will  revert  to  Class  G 
airspace  when  the  associated  control 
tower  and  FSS  are  not  in  operation. 

Economic  Evaluation 

Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibihty  Act 


of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
will  generate  benefits  that  justify  its 
costs  and  is  not  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (2)  is  not  significant  as  defined 
in  Department  of  Transportation's 
Regulatory  Policies  and  Procedures;  (3) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities; 
and  (4)  will  not  constitute  a  barrier  to 
international  trade.  These  analyses  are 
summarized  below. 

Costs 

The  FAA  has  determined  that  there 
will  be  httle  or  no  cost  associated  with 
implementation  of  the  modification. 
This  determination  is  based  on  the 
following  reasons. 

The  rule  will  impose  no  additional 
administrative,  personnel,  or  equipment 
costs  on  Eglin  AFB  or  the  FAA.  Any 
additional  operations  workload 
generated  by  the  rule  will  be  absorbed 
by  current  personnel  and  equipment 
resources. 

The  cost  to  aircraft  operators  will  be 
occasional  delays  and  deviations  from 
their  current  flight  times  and  paths. 
However,  the  FAA  contends  that  these 
delays  will  be  so  short  and  infrequent 
that  they  will  impose  little  if  any  cost. 

Benefits 

The  benefits  of  the  rule  will  be 
primarily  in  the  form  of  improved  ATC 
efficiency  and  enhanced  safety. 
Improved  ATC  efficiency  and  safety  will 
come  from  the  ability  of  Eglin  ATC  to 
better  separate  the  flow  of  military-  and 
civilian  aircraft". 

Conclusion 

In  view  of  the  little  or  no  cost  of 
compliance  versus  enhancements  to 
aviation  safety  and  efficiency,  the  FAA 
has  determined  that  the  rule  will  be 
cost-beneficial. 

International  Trade  Impact  Statement 

This  rule  will  not  constitute  a  barrier 
to  international  trade,  including  the 
export  of  American  goods  and  ser\ices 
to  foreign  countries  and  the  import  of 
foreign  goods  and  services  into  the 
United  States.  This  assessment  is  based 
on  the  fact  that  the  rule  will  impose 
little  or  no  costs  on  aircraft  operators  or 
aircraft  manufacturers  (U.S.  or  foreign). 


Regulatory  Flexibilify  Determination 

In  accordance  with  the  Regulator}' 
Flexibility  Act  of  1980,  the  FAA  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities.  This  assessment  is  based 
on  the  fact  that  the  rule  will  impose 
little  or  no  cost  on  small  entities. 

Federalism  Implications 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  the  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Practices  (SARP)  to  the  maximum  extent 
practicable.  The  FAA  has  determined 
that  this  rule  will  not  present  any 
differences. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub  L.  96-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  a  "significant 
regulatory-  action"  under  Executive 
Order  12866.  In  addition,  the  FAA 
certifies  that  this  regulation  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  proposal  is  not  considered 
significant  under  EKDT  order  2100.5. 
Pohcies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations.  This  rule  is  cost  effective  as 
evidenced  by  the  cost/benefits  review 
statement,  included  in  this  Final  Rule. 
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Ust  of  Subjects 

14CFRPart71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

14CFRPart93 

Air  traffic  control.  Airports,  Alaska, 
Federal  Aviation  Administration, 
Navigation  (air).  Penalties,  Reporting 
and  recordkeeping  requirements. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  71  and  93  of  the  Federal 
Aviatioji  Regulations  (14  CFR  parts  71 
and  93]  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510:  E.O.  10334,  24^FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  part  71.1,  of  the  Federal 
Aviation  Administration  Order  7400.9B, 
Airspace  Designations  and  Reporting 
Points,  dated  July  18,  1994,  and 
effective  September  16, 1994,  is 
amended  as  follows: 

Paragraph  5000-Class  D  Airspace 


ASO  PL  D  Eglin  AF  Aux  No.  3  Duke 
Field,  FL  [Revised] 
Eglin  AF  Aux  No.  3  Duke  Field.  FL 

(lat.  3a'3907"  N,  long.  86»31'23" \V) 
Bob  Sikes  Airport 

(lat.  3(y4644"  N.  long.  86''31"20"  W) 
Eglin  AFB 

(lat.  3(r79'13"  .\,  long  86°31-34"  VV) 

That  airspace  extending  upward  from  ibe 
surface  to  and  including  2,700  feet  .MSL 
within  a  5.2-inile  radius  of  Eglin  AF  Aux  Mo. 
3  Duke  Field;  excluding  the  portion  north  of 
a  line  connecting  the  2  points  of  intersection 
with  a  4.2-mile  radius  circle  centered  on  Bob 
Sikes  Airport;  excluding  the  portion  south  of 
a  line  connecting  the  2  points  of  intersection 
with  a  5.5-n5ile  radius  circle  centered  on 
Eglin  AFB.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  io  the 
Airport/Facility  Directory. 
•         •         •         •         • 

ASO  FL  D  Egliii  AFB.  FL  lRe\Tsed| 

Eglin  AFB.  FL 


(lat.  30°29'13"  N.  long.  86'»31'34"  W) 
Destin-Fort  Walton  Beech  Airport 

(lat.  30°24'01 "  N,  long.  86°28'18"  W) 
Duke  Field 

(lat.  30°39'07"  N,  long.  86^31 '23"  W) 
Hurlburt  Field 

(lat.  30°25'44"  N,  long.  86'"41'20"  VV) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  5.5-mile  radius  of  Eglin  AFB  and 
within  a  4-nule  radius  of  Destin-Fort  Walton 
Beach  Airport;  excluding  the  portion  north  of 
a  line  connecting  the  2  points  of  intersection 
within  a  S.2-mile  radius  circle  centered  on 
Duke  Field;  excluding  the  portion  southwest 
of  a  line  connecting  the  2  points  of 
intersection  within  a  5.3-mile  radius  of 
Hurlburt  Field;  excluding  a  portion  east  of  a 
line  beginning  at  lat.  30''30'43'  N".  long. 
86°26'21"  VV,  extending  north  to  the  5.5-mile 
radius  and  north  of  a  line  begituiing  at  lat. 
30°30'43"  N,  long.  86''26'21"  W,  extending 
east  to  the  5.5-mile  radius. 


ASO  FL  O  Eglin  Hurlburt  Field,  FL  [Revised] 

Eglin,  Hurlburt  Field,  FL 

(lat.  30°25'44'  N.  long.  86''41'20"  W) 
Eglin  AFB 

(lat.  30°29'13"  N,  long.  86°31'34"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  5.3-mile  radius  of  Hurlburt  Field; 
excluding  the  portion  northeast  of  a  line 
connecting  the  2  points  of  intersection  with 
a  5.5-mile  radius  circle  centered  on  Eglin 
AFB.  This  Class  D  airspace  area  is  effective 
during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/  Facility  Directory. 


ASO  FL  D  Eglin.  FL  North-South  Corridor 
IRemoved] 


Paragraph  6002— Class  E  airspace  aieas 
designated  as  a  surface  area  for  an  airport. 


ASO  FL  E2  Crestview,  FL  (Revised) 
Crestview,  Bob  Sikes  Airport,  FL 

(lat  30°46'44"N,  long.  86°31'20"VV) 
Duke  Field 
(lat.  30°39'07  "  N.  long.  86°31'23"  \V) 
Within  a  4.2-mile  radius  of  Bob  Sikes 
Airport;  excluding  the  portion  south  of  a  line 
connecting  the  2  points  of  intersection  with 
a  5.2-mile  radius  circle  centered  on  Duke 
Field.  This  Class  E  airspace  area  is  effective 
during  the  specific  days  and  times 
established  in  advance  by  a  Notice  lo 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/ Facility  Directory. 


PART  95— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authority  citation  for  Part  93 
continues  to  read  as  follows: 
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Authority:  49  U.S.C  app.  1302. 1303, 1348, 
1354(a),  1421(a).  1424.  2451  «t  seq.  49  U.&C. 
106(g). 

2.  Subpart  F  is  amended  by  revising 
§§  93.81  and  93.83  to  read  as  follows- 

§  93.81    AppHcabiHty  and  descriptton  of 
area 

(a)  This  subpart  prescribes  the 
Valparaiso.  Florida  Terminal  Area,  and 
the  special  air  traffic  rules  for  operating 
aircraft  within  that  Are^. 

(b)  The  Valparaiso,  Florida  Terminal 
Area  is  designated  as  follows: 

(1)  North-Soudi  Corridor.  The  North- 
South"  Corridor  includes  the  airspace 
extending  upward  from  the  surface  up 
to,  but  not  including,  18,000  feet  MSL, 
bounded  by  a  line  beginning  at: 

Latitude  30°42'51"  N..  Longitude  86»38'02" 

VV.;  to 
Latitude  30''43'18"  N..  Longitude  86°27'37" 

W.;  to 
Latitude  30''37'01"  N.,  Longitude  8e"27'37" 

VV  ;  to 
Latitude  30''37'01 "  N.,  Longitude  8e°25'30" 

W.;to 
Latitude  30'33'01"  N..  Longitude  86»25'30" 

W.:to 
Latitude  30°33'01 "  N.,  Longitude  86°25'00" 

W.;to 
Latitude  30°25'01"  N.,  Longitude  86''25'0O" 

VV.;  to 
Latitude  30°25'01"  N..  Longitude  86*'38'12" 

VV.;  to 
Latitude  3C°29'02"  N.,  Longitude  86"38'02  " 

VV.;  to  point  of  beginning. 

(2)  East-West  Corridor— The  East- 
West  Corridor  is  divided  into  three 
sections  to  acconmiodate  the  different 
altitudes  as  portions  of  the  corridor 
underhe  restricted  areas  R-2915C,  R- 
2919B,  and  R-2914B. 

(i)  The  west  section  would  include 
that  airspace  extending  upward  from  the 
surface  to  but  not  including  8.500  feet 
MSL,  bounded  by  a  line  beginning  at: 
Latitude  30''22'47"  N.,  Longitude 
Se^Sl'SO"  W.:  then  along  the  shoreline 
to  Latitude  30''23'46"  N.,  Longitude 
Se'SS'lS  "  W.;  to  Latitude  30°20'51"  N., 
Longitude  86°38'50"  W.;  then  3  NM 
from  and  parallel  to  the  shoretine  to 
Latitude  30''19'31"  N.,  Longitude 
86°51'30"  VV.;  to  the  beginning. 

(ii)  The  center  section  would  include 
that  airspace  extending  upward  from  the 
surface  to  but  not  includmg  18.000  f«et 
MSL,  bounded  by  a  line  beginning  at: 

Latitude  30°25'01'  N..  Longitude  86*9a'12" 

VV.:  to 
Latitude  30''25'01"  N..  Longitude  86''25'00" 

VV.;  to 
Latitude  30''2501" N.,  Longitude  86'-22'26" 

W.;  to 
Latitude  30°19'46"  S..  Longitude  86''23'45" 

W.;  then  3  NM  from  and  parallel  to  the 

shoreline  to  Latitude  30°20'51"  N., 
Longitude  86'38'50"  W.;  to  Latitude 

30'23'46"  N.. 
Longitude  86'!38'15"  W^  to  the  beginning. 


(iii)  The  east  section  would  include 
that  airspace  extending  upward  from  the 
surface  to  but  not  including  8,500  feet 
MSL,  bounded  by  a  line  beginning  at: 

Latitude  30''25'01"  N.,  Longitude  86°22'26" 

W.;  to 
Latitude  30''22'01"  N..  Longitude  86°08'00" 

W.;to 
Latitude  30°19'16"  N..  Longitude  85'56'00" 

W.:to 
Latitude  SO'll'Ol"  N.,  Longitude  85'='56'00" 

VV.;  then  3  NM  from  and  parallel  to  the 

shoreline  to  Latitude  30''19'46"  N.. 

Longitude  86''23'45"  VV.;  to  the  beginning. 

§93.83    Aircraft  Operations. 

(a)  North-South  Corridor.  Unless 
otherwise  authorized  by  ATC  (including 
the  Eghn  Radar  (Control  Facility),  no 
person  may  operate  an  aircraft  in  flight 


within  the  North-South  Corridor 
designated  in  §  93.81(b)(1)  unless — 

(1)  Before  operating  within  the 
corridor,  that  person  obtains  a  clearance 
from  the  Eglin  Radar  Control  Facility  or 
an  appropriate  FAA  ATC  facility;  and 

(2)  That  person  maintains  two-way 
radio  communication  with  the  Eglin 
Radar  Control  Facility  or  an  appropriate 
FAA  ATC  facility  while  within  the 
corridor. 

(b)  East-West  Corridor.  Unless 
otherwise  authorized  by  ATC  (including 
the  Eglin  Radar  Control  Facility),  no 
person  may  operate  an  aircraft  in  flight 
within  the  East-West  Corridor 
designated  in  §  93.81(b)(2)  unless— 

(1)  Before  operating  within  the 
corridor,  that  person  establishes  two- 


way  radio  communications  with  Eglin 
Radar  Control  Facility  or  an  appropriate 
FAA  ATC  facility  and  receives  an  ATC 
advisory  concerning  operations  being 
conducted  therein;  and 

(2)  That  person  maintains  two-way 
radio  commimications  with  the  Eglin 
Radar  Control  Facility  or  an  appropriate 
FAA  ATC  facility  while  within  the 
corridor. 

Issued  in  Washington.  DC  ,  on  August  25. 
1994. 
Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 

Information  Division. 

[FR  Doc.  94-21843  Filed  9-2-94;  8:45  am] 
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1-199  (869-022-00054-3) 20.00 

•200-239  (869-022-00055-1) 23.00 

240-£nd  (869-022-00056-0) 30.00 

18  Parts: 

1-149 (869-022-00057-8) 16.00 

150-279 (869-022-00058-6) 19.00 

280-399 „ (869-022-00059-4) 13.00 

400-£nd (869-022-O006O-8) 11.00 

19  Parts: 

1-199  ...; (869-022-00061-6)  .. 

200-£nd  (869-022-00062-4)  .. 


39.00 
12.00 

20  Parts: 

1-399  (869-022-00063-2) 20.00 

400-499 (869-022-00064-1) 34,00 

500-€nd  (869-022-00065-9) 31.00 

21  Parts: 

1-99  „ (869-022-00066-7) 16.00 

100-169 (869-022-00067-5) 21.00 

170-199 (869-022-00068-3) 21.00 

200-299 (869-022-00069-1) 7.00 

300-499 (869-022-00070-5) 36.00 

500-599 (869-022-00071-3) 16.00 

600-799 » (869-022-00072-1) 8.50 

800-1299 (869-022-00073-0) 22.00 

1300-End (869-022-00074-8) T3.00 

22  Parts: 

1-299  , (869-022-00075-6) 32.00 

30O-End  (869-022-00076-4) 23.00 

23 (869-019-00077-1). 21.00 

24  Parts: 

0-199  (869-022-00078-1) 36.00 

200-499 (869-O22-00079-9) 38.00 

500-699 (869-022-00080-2) 20.00 

700-1699  : (869-022-00081-1) 39.00 

1700-€nd (869-022-00082-9) 17,00 

25 (869-022-00083-7) 32.00 

26  Parts: 

§§1.0-1-1.60  (869-022-00084-5) 20.00 

§§  1.61-1.169 (869-022-00085-3) 33.00 

•§§1.170-1.300  (869-022-00086-1) 24,00 

§§  1.301-1.400 (869-022-00087-O) 17.00 

§§1.401-1.440 (869-022-00088-8) 30.00 

§§1441-1.500  (869-022-00089-6)  22.00 

§§  1.501-1.640 (869-022-00090-0) 21.00 

§§  1.641-1.850 (869-022-00091-8) 24,00 

§§1.851-1.907 (869-022-00092-6) 26.00 

§§1.908-1.1000 „....  (869-022-00093-4) 27.00 

§§1.1001-1.1400  (869-022-00094-2) 24.00 

§§  1.1401-£n4 (869-022-00095-1) 32.00 

2-29  (869-022-00096-9) 24.00 

30-39  (869-022-00097-7) 18.00 

40-49  (869-022-00098-4) 14.00 

50-299 (869-022-00099-3) 14.00 

30(M99 - (869-022-00100-1) 24.00 

500-599 (869-022-00101-9) 600 


Jon.  1,  1994 
Jan.  1,  1994 
Jon.  1.  1994 
Jon,  1,  1994 
Jon.  1,  1994 

Jon.  1.  1994 
Jan,  1,  1994 
Jon  1,  1994 

Jon,  1,  1994 
Jan,  1,  1994 
Jon,  1,  1994 

Apr.  1,  1994 
Apr,  1,  1994 
Apr  1.  1994 

Apr,  1.  1994 

Apr,  1.  1994 

Apr,  1.  1994 

Apr,  1,  1994 

Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1,  1994 
Apr,  1,  1994 
Apr.  1,  1994 

Apr,  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr,  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr,  1,  1994 
Apr,  1,  1994 
Apr  1,  1994 

Apr,  1,  1994 
Apr,  1,  1994 

Apr.  1,  1993 

Apr.  1,  1994 

Apr.  1,  1994 

Apr  1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 

Apr  1,  1994 

Apr,  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr,  1,  1994 
Apr,  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr,  1,  1994 
Apr,  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
'Apr.  1,  1990 
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Stock  Ntimber 


Price 


600-Er^ .»(8<S9-022^)O102-7) ..:...       8.00 

27  Parts: 

'-'99  „ {869-O22-00103-5)  .. 

200-End  (86W522-001Cil-3)  .. 


36.00 
13.00 

27.00 
2J.00 


28  Parts: 

'•42  :.  (869-O19-0O)0S-])  . 

43-end (869-019-00106-9)  . 

29  Parts: 

'0-99 (869-022-00107-8) 21.00 

'00-499 (869-019-00108-5) 9.50 

500-899 (869-019-00109-3) 36.00 

900-1899 (8«M)1^-001 10-7) 17.00 

1900-1910  (§§  1901.1  to 

'910.999)  (869-019-00111-5) . 

1910  (§§  1910.1000  fo 

encO „..  (869-OlWXH  12-3) 21.00 

191 1-1925  „ (869-019-001 13-1) 22.00 

1926 (869-019-001 1*-0)  ......   '  33.00 

1927-£nd (869-019-001 15-8) 36.00 

30  Parts:    ' 

'-199  (869-019-00116-6)  .. 

200-699 (869-019-00117-4)   . 

70O-fr>d  (869-019-00118-2)  . 


27.00 
20.00 
27.00 

31  Parts: 

0-199  (869-019-00119-1) 1800 

200-£nd (869-019-00120-4) 29.00 

32  Parts: 

1-39.  Vol  I „ ,5.00 

1-39.  Vol.  II _ ,9  00 

'  " 184)0 

30.00 
36.00 
26.00 
14.00 
21.00 
22.00 

20.00 
25.00 
24.00 

27.00 
20.00 
37.00 

12.(X) 

16.00 
354X) 

20.00 

31.00 
30.00 

17.00 


Revision  Date 
Api.  1.  1994 

Apr.  1,  1994 
Ape.  1,  1994 

July  1,  1993 
July  1.  1993 

July  1,  r994 

July  1,  1993 

July  1.  1993 

July  1,  1993 


31.00        July  1,  1993 


July  1,  1993 
July  1.  1993 
July  1,  1993 
July  I,  1993 

July  1.  1993 
July  1,  1993 
July  1.  1993 


title 


1-39,  Vol.  lU 

'-'90  ,. (869-019-00121-2) 

'91-399 (869-01WM122-1) 

•400-629  (869-022-00123-0) 

'!'3(W99 :.  (869-022-00124-8) 

700-799 (869-019-00125-5) 

80O-£nd  (869-019-00126-3) 

33  Parts: 

'-124 (369-O19-0O127-1) 

125-199 (869-0 IWX)  128-0) 

•200-End (869-022-00129-9) 

34  Partsr 

1-299  (869-01^-00130-1) 

300-399 (869-019-00131-O)  . 

400-£n<J  (869-019-00132-8)  . 

35  (869-019-00133-6)  . 

36  Parts: 

'-199  (869-019-00134-4)  . 

200-£rd  — (869-019-00135-2)  . 

37  (369-019-00136-1) . 

38  Parts: 

0-17  (869-019-00137-9)  . 

^^irxi  _ ;:..  (869-019-0013*-7)  . 

39  (369-019-O0139-5)  . 


40  Parts: 

1-^1  (869-019-00140-9) 3900 

52  (869-019-00141-7) 37.00 

5>-5»  _...  (869-019-00142-5) 11  00 

60  (869-019-00143-3)  35.00 

^'-M  ...(869-019-00144-1) 2900 

81-*5  ~ .(869-019-00145-0) 2100 

S<!'-99 -(569-019-00146-8) 3900 

100-149 _ (869-019-00147-6) 36  00 

150-139 _._.  (869-019-00148-4) 24  00 

190-259 „ (869-01W)0149^2) 17  00 

260-299 „ ,  (869-019-00150-6) 39.00 

300-399 _ —  (869-019-00151-4) 18.00 

400-424  ;. — (869-019-00152^2) 27  00 

425-699 _.  (869-019-00153-1)  ....„  28.00 

'00-7W (869-019-00154-9) 26.00 


July  1, 
July  1, 


1993 
1993 


'July  1 
2  July  1 
2  July  1 


1993 
1994 


1984 
1984 
1984 

July  1,  1993 

July  1 

July  1 
*July  1.  1991 

July  1,  1993 

July  1,  1993 

July  1.  1993 
July  1.  1993 
July  1,  1994 

July  1  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 

July  1.  1993 
July  1,  1993 

July  1.  1993 

July  1.  1993 
July  1.  1993 

July  1.  1993 

July  1.  1993 
July  1.  1993 
July  1.  1993 
July  1.  1993 
July  1,  1993 
July  1.  1993 
July  1,  1993 
July  1,  1993 
July  1.  1993 
July  1.  1993 
July  I,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  I.  1993 


Stock  Number 


790-End (869-019-00155-7) 

41  Chapters: 

1, 1-1  to  1-10  ...„ 

1,  1-1  >  fo  Appendix,  2  (2  Peserved)  ..> , 

3-6 

7 ■ 


8 „.:..... 

9  ..; 

10-17 ;.  

18,  Vol.  I.  Pdfts  1-5  

18,  Vol.  II,  Pofts^l9 

18.  Vol.  Ill,  Porfs  20-52 

19-100  „ ["''"T""" 

1-100  .._ (869-6l9^»i56^5)  '..Z 

10'  „.  (869-019-00157-3) 

'02-200 (869-019-00158-1)  . 

201-End (869-019-00159-0) 

42  Parts: 

'-399  „...„ (869-019-00160-3)  ..    . 

400-429 (869-019-00161-1) 

430-£nd  „.. ....  (869-019-00162-0) 

43  Parts: 

'-9^^  (869-019-00163-8)  . 

1000-3999  (869-019-00164-6) 

4000-£nd (869-019-00165-4) 

**  - (869-019-00166-2) 

45  Parts: 

'-'99  :. (869-019-00167-1)  ...... 

200-499 (869-019-00168-9)  ...  . 

5CO-1199  (869-019-00169-7)  . 

1200-£nd (869-019-00170-1) 

46  Parts: 

'-40  „ (869-019-00171-9)  .... 

41-69  .7. (869-019^)0172-7) 

70-«9  (869-019-00173-5)  .. .. 

90-139 (869-019-00174-3) 

140-155 (869-019-00175-1) 

156-165 (669-019-001 76-0) 

166-199 (869-019-00177-8) 

200-499 (869-01^)0178-6) 

500-ErKJ  (869-019-00179^) 

47  Parts: 

0-19  (869-019-00180-«)  . 

20-39  (36^)19-00181-6) 

40-69  „ „ (869-019-00182-4)  ... 

70-79  (869-019-00183-2)  ...  . 

80-€nd  , (869-019-00184-1) 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9)  . 

1  (Ports  52-99)  (869-019-00186-7) 

2  (Ports  20 1-251) (369-019-00187-5) 

2  (Ports  252-299) (869-0)9-001 8&-3)  . . 

3-6 (869-019-00189-1)  . 

7-14 (369-019-00190-5)  .. 

15-28  (869-019-00191-3)  . 

29-End (869-019-00192-1) 

43  Parts: 

1-99  -. (869-019-00193-0)  . 

100-177 (869-019-00194-8) 

178-199 (869-019-00195-6) .  . 

200-399 (869-019-00196-4)   . 

4aMW (869-019-00197-2) 

1000-1199  (369-019-00198-1) 

1200-End ...  (869-019-00199-9) ...... 

50  Parts: 

1-199  .._...  (869-019-00200-^S) 

200-599 _ (86W))9-00201-4) 

600-€r>d  .„ „.  (869-019-00202-2)  _.... 

CFR  Index  ond  Findings 
AW»  ,- (869-022-00053-5) 


Price 
.     26.00 

..  13.00 
..  13D0 
..  UJOO 
..  6.00 
..  4.50 
..  13.00 
..  9.50 
..  13.00 
..  13.00 
..  1300 
.  13.00 
.  10.00 
30.00 
11.00 
12.00 

24.00 
25.00 
36.00 

23.00 
32.00 
14.00 

27.00 

22.00 
15.00 
30.00 
22.00 

18.00 
16.00 
8.50 
1500 
12.00 
17.00 
17.00 
20.00 
15.00 

24.00 
24  00 
14.00 
23.00 
26.00 

36.00 
23.00 
16.00 
12.00 
23.00 
31.00 
31.00 
17.00 

23.00 
30.00 
20.00 
27.00 
33.00 
18.00 
22.00 


Revision  Date 
July  1,  1993 

JJu»y  1,  1984 
JJuty  1.  1984 
JJuly  1.  1984 
JJuly  1,  1984 
5July  1,  1984 
^Juty  1,  1984 
JJuty  1.  1984 
'July  1,  1984 
'July  1,  1984 
'Juty  1,  1984 
'July  1, 

July  1. 

July  1, 
*July  1, 


Title                                   Stock  Nuint>er  Price       Revision  Date 

Complefe  1994  CFR  set 829.00  1994 

Microfiche  CFR  Edifion: 

Complefe  sef  (one-time  mailing)  188.00  1991 

Cornplete  set  (one-time  moiling) 188.00  1992 

Complete  set  Cone-time  moiling) 223.00  1993 

Subscription  (moiled  as  issued)  244.00  1994 

Individual  copies 2.00  1994 


1984 
1993 
1993 
1991 
July  1.  1993 


'  Because  ntle  3  is  an  onnuol  compilation,  this  volume  orxJ  all  p»evious  volumes 
should  be  retained  as  a  permanent  teterence  source. 

'The  July  1,  1985  edition  of  32  CFR  Ports  1-189  contains  o  note  only  for 
Paits  1-39  Inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Ports  1-39,  consult  the  ftvee  CFR  volumes  issued  as  olJuly  1,  1984,  conto^ung 
those  pats. 

'The  July  1.  1985  edition  of  41  CFR  Chapters  1-100  contoms  o  note  only 
for  Choplers  1  to  49  inclusive  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49.  consult  the  eleven  CFR  volumes  issued  as  of  July  I, 
1984  containing  those  chapters. 

■'No  omendments  to  ftus  volume  were  promulgoted  during  the  penod  Apr. 
1.  1990  to  f^or  31,  1994.  The  CFR  volume  issued  April  1,  1990  should  be 
retained. 

5t*3  amerxlments  fo  ttw  volume  were  promulgated  during  the  period  July 
1,  1991  to  June  30,  1994.  Tf>e  CFR  volume  issued  July  1,  1991.  s.^!Ould  be  retained. 

»No  omendments  to  this  volurr^e  were  promulgated  during  the  period  January 
1.  1993  to  December  31,  1993.  Ttie  CFR  volunoe  issued  January  1.  1993.  should 
be  retained. 


Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1.  1993 
Ocf.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 


Oct.  1,  1993 
Ocf.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Ocl.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Ocl.  1.  1993 
Ocf.  1,  1993 
Ocf.  1.  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Ocf.  1.  1993 
Ocf.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Ocf.  1,  1993 
Ocf.  1.  1993 
Oct.  1.  1993 
Ocf.  I.  1993 
Ocf.  1  1993 
Oct.  1,  1993 

Ocf.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Ocf.  1,  1993 
Ocf.  1.  1993 
Oct.  1.  1993 
Oct  1,  1993 


20.00  Oct.  1.  1993 

21.00  Oct.  1,  1993 

22.00  Oct  1.  1993 

38.00  Jon.  1,  1994 


JMI 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16). $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Numt)er  069-000-00031  -2 

Volunne  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


k:   ^   J 


w^^am 


Superintendent  of  Documents  PubUcations  Order  R)rm 

•6962*  Charge  your  order. 

„ .  Ite  eaayl 

Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  To  bi  ywir  ardcn  and  haqukka-ao  512-2259 

Pric«  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Informauon  Desk  at  202-783-3238  to  verify  prices.  International  custoracre  please  add  25% 


Q«y 


Stock  Number 


021-602-00001-9 


Title 


Catalog-Bestselling  Government  Books 


Price 
Each 


FREE 


Tbtal 
Price 


FREE 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  Slate,  ZIP  Code) 

Total  for  Publicatioiis 
Please  Choose  Method  of  Payment: 

I — I  Check  payable  to  the  Superintendent  of  Documents 
lH  (jPO  Deposit  Account         I     I     I     II     11     !-["] 
I — I  VISA  or  MasterCard  Account 


(Credit  card  expiration  date)        T^umk  you  for  your  order! 


Mai  order  to: 

New  Orders,  SopcrtnteBdeM  at  Docunieats 

WX  Box  37954,  Plttrimrgb,  FA  15259-7954 


(Signature) 


«»e»6-» 
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Briefing  on  Hew  To  Use  the  Federal  Register 

For  information  on  briefings  in  Denver,  CO  and 
Washington.  DC.  see  announcement  on  the  inside  covet 
of  this  issue. 
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SUBSCRIFnONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Satxiidays,  Sundays,  or  on  official  holidays),  by 
the  OiFfice  of  the  Federal  lugister.  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended:  44  U.S.Q  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  1).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  VVasnington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  ins{)ection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1137 

[DA-94-13] 

Milk  in  the  Eastern  Colorado  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  MarJcetinR  Service, 
USDA. 

ACTION:  Suspension  of  rule. 
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SUMMARY:  This  document  suspends 
certain  performance  standards  of  the 
Eastern  Colorado  Federal  milk 
marketing  order.  The  action  was 
proposed  by  Mid-America  Dairj-men, 
Inc.,  a  cooperative  association  that 
supplies  inilk  for  the  market's  fluid 
needs.  The  suspension  will  make  it 
easier  for  handlers  to  qualify  milk  for 
pool  status  and  prevent  uneconomic 
milk  movements  that  otheru'ise  would    , 
be  required  to  maintain  pool  status  for 
milk  of  producers  who  have  been 
historically  associated  with  the  market! 
EFFECTIVE  DATE:  The  suspension  to 
§  1137.7  is  effective  from  September  1, 
1994  through  February  28, 1995.  The 
suspensions  to  §  1137.12  is  effective 
from  September  1,  1994  through  August 
31, 199.i. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch.  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  IX  20090-6456,  (202)  720- 
9368. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  June  23;  1994;  published  June  29, 
1994  (59  FR  33455). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 


605(b),  the  Administrator  of  the 
Agricultural  Marketing  Ser\'ice  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
who  have  been  historically  associated 
with  this  market  will  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  ar:crue 
from  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  E.xecutive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  lo<:al  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  an>ended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
Qle.with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  busine.ss.  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not  " 
later  thari  20  days  after  the  date  of  the     - 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Eastern  Colorado 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
June  29.  1994  (59  FR  33455)  concerning 
a  proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 


file  written  data,  views  and  arguments 
thereon.  One  comment  supporting  the 
proposed  action  was  filed.  No  opposing 
views  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  the 
following  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act: 

1.  For  the  months  of  September  1994 
through  February  1995:  In  the  second 
sentence  of  §  1137.7(b),  the  words 
■■plant  which  has  qualified  as  a"  and  •"of 
March  through  August";  and 

2.  For  the  months  of  September  1994 
through  August  1995: 

In  the  first  sentence  of  §  1137.12(a)(1). 
the  words  "from  whom  at  least  three 
deliveries  of  milk  are  received  during 
the  monthat  a  distributing  pool  plant'"; 
and  in  the  second  sentence,  the  words 
'■30  percent  in  the  months  of  March, 
April,  May,  June,  July,  and  December 
and  20  percent  in  other  months  of",  and 
the  word  "distributing". 

Statement  of  Consideration 

This  action  suspends  certain  portions 
of  the  "pool  plant"  and  ■producer" 
definitions  of  the  Eastern  Colorado 
order  (Order  137).  The  suspension  will 
make  it  easier  for  handlers  to  qualify 
milli  for  pooling  under  the  order. 

The  suspension  action  was  requested 
by  Mid-America  Dairj-men,  Inc.  (Mid- 
Am),  a  cooperative  association  that  has 
pooled  milk  of  dairy  farmers  under 
Order  137  for  several  years.  Mid-Am 
requested  the  suspension  to  prevent  the 
uneconomic  and  inefficient  movement 
of  milk  for  the  sole  purpose  of  pooling 
the  milk  of  producers  who  have  been 
historically  associated  with  the  order. 

For  the  months  of  September  1994 
through  February  1995,  the  restriction 
on  the  months  when  automatic  pool 
plant  status  applies  for  supply  plants 
will  be  removed.  For  the  months  of 
September  1994  through  August  1993, 
the  touch-base  requirement  will  not 
apply  and  the  diversion  allowance  for 
cooperatives  will  be  raised. 

These  provisions  have  been 
suspended  in  prior  years  to  maintain  th»; 
pool  status  of  producers  who  have 
historically  supplied  the  fluid  needs  ol 
Order  137  distributing  plants.  The 
marketing  conditions  which  justified 
the  prior  suspensions  continue  to  e\i.sl. 
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Mid- Am  asserts  that  they  have  made 
a  commitment  to  supply  the  fluid  milk 
requirements  of  distributing  plants  if 
their  suspension  request  is  granted. 
Without  the  suspension,  to  qualify 
certain  of  its  milk  for  pooling  it  would 
be  necessary  for  the  cooperative  to  ship 
milk  from  distant  farms  to  Denver-area 
bottling  plants.  The  distant  milk  would 
displace  milk  produced  on  nearby  farms 
that  would  then  have  to  be  shipped 
from  the  Denver  area  to  manufacturing 
plants  located  in  outl>'ing  areas. 

There  are  ample  supplies  of  locally- 
produced  milk  that  can  be  delivered 
directly  from  farms  to  distributing 
plants  to  meet  the  market's  fluid  needs 
without  requiring  shipments  from 
supply  plants.  Also,  neither  the 
elimination  of  the  touch-base 
requirement  for  producers  nor  the 
increase  in  the  amount  of  milk  that  may 
be  diverted  to  nonpool  plants  by  a 
cooperative  should  jeopardize  the  needs 
of  the  market's  Quid  processors. 

This  suspension  is  found  to  be 
necessary  for  the  purpose  of  assuring 
that  producers'  milk  will  not  have  to  be 
moved  in  an  uneconomic  and  inefficient 
manner  to  ensure  that  producers  whose 
milk  has  long  been  associated  with  the 
Eastern  Colorado  marketing  area  will 
continue  to  benefit  from  pooling  and 
pricine  under  the  order. 

It  is  nereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk: 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
elective  date:  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  argiunents  concerning 
this  suspension.  One  comment 
supporting  the  suspension  was  filed.  No 
opposing  views  were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1137 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7.  Part  1137.  are  amended  as 
follows: 


PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1137  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 46  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

§1137.7    [Suspended  In  parq 

2.  In  §  1137.7(b),  the  second  sentence 
is  amended  by  suspending  the  words 
"plant  which  has  qualified  as  a"  and  "of 
March  through  August"  from  September 
1. 1994  through  February  28.  1995. 

§1137.12    [Suspended  in  part] 

3.  In  §  1137.12(a)(1).  the  first  sentence 
is  amended  by  suspending  the  words 
"from  whom  at  least  three  deliveries  of 
milk  are  received  during  the  month  at 

a  distributing  pool  plant"  from 
September  1. 1994  through  August  31. 
1995. 

4.  In  §  1137.12(a)(1).  the  second 
sentence  is  amended  by  suspending  the 
words  "30  percent  in  the  months  of 
March,  April.  May.  June,  July  and 
December  and  20  percent  in  other 
months  of,  and  the  word  "distributing" 
are  suspended  from  September  1.  1994 
through  August  31, 1995. 

Dated:  August  29, 1994. 
Patricia  loisea. 

Assistant  Secretary.  Marketing  and  Inspection 
Sen'ices. 

(PR  Doc.  94-21881  Filed  9-6-94:  8:45  am) 
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Farmers  Home  Administration 

7  CFR  Part  1956 
RIN  0575-AB26 

Detit  Settlement— Community  and 
Business  Programs 

AGENCY:  Farmers  Home  Administration. 

USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
policijBS  and  procedures  governing  debt 
settlement  of  Community  Programs 
locuis.  These  changes  are  necessary  to 
comply  with  Section  2384,  Title  XXIII, 
of  the  Food.  Agriculture,  Conservation, 
and  Trade  Act  of  1990  (Pub.  L.  101- 
624).  This  law  is  to  estabUsh  and 
implement  a  program  that  is  similar  to 
the  program  established  under  Section 
353  of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  2001). 
except  that  the  debt  restructuring  and 
loan  servicing  procedures  shall  apply  to 
delinquent  Community  Facility  hospital 
or  health  care  program  loans  rather  than 
Farmer  Program  loans.  The  intended 


effect  is  to  keep  these  facilities  in 
operation  with  manageable  debt. 
EFFECTIVE  DATE:  September  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Barton.  Loan  Specialist, 
Community  Facilities  Division,  Farmer*; 
Home  Administration.  Room  6314, 
South  Agriculture  Building, 
Washington,  D.C.  20250,  telephone: 
(202)  720-1504. 
SUPPt.EMENTARY  INFORMATION 

Classification 

This  rule  has  been  determined  to  be 
significant/economically  significant  and 
was  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "EnvironmentalProgram." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  91-190),  an  Environmental  Impact 
Statement  is  not  required. 

Executive  Order  12778 

This  regulation  has  been  reviewed  in 
light  of  Executive  Order  12778  and 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  (2)(b)(2)  of  that  E.O. 
Provisions  within  this  part  which  are 
inconsistent  with  State  law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  part  1900,  subpart  B. 
must  be  exhausted  prior  to  filing  suit. 

Intergovernmental  Review 

This  action  affects  the  foUovdng 
FmHA  program  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance:  No. 
10.766  Community  Facility  Loans.  This 
program  is  subject  to  the  provisions  of 
E.O.  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  part 
3015.  subpart  V;  48  FR  29112.  June  24, 
1983,  49  FR  2267,  May  31.  1984,  50  FR 
14088.  April  10, 1985.) 

Paperwork  Redaction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  control  number  0575-0124  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980.  This  final  rule 
does  not  revise  or  impose  any  new 
information  collection  requirements 
from  those  approved  by  OMB. 


Background  Information 

Section  2384  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
Pub.  L.  101-624,  amended  the 
Consolidated  Farm  and  Rural 
Development  Act  and  requires  the 
Secretary  of  Agriculture  to  develop  a 
debt  restructuring  and  loan  servicing 
program  for  FmHA  hospital  or  health 
care  facility  borrowers.  This  program  is 
similar  to  the  loan  restructuring  and 
servicing  program  in  effect  for 
delinquent  Farmer  Program  loans.  This 
rule  amends  current  FmHA  regulations 
to  implement  this  program.  The 
program  is  intended  to  facilitate  the 
continued  operation  of  rural  hospitals 
and  health  care  facilities  by 
implementing  all  possible  debt 
restructiuing  options  available  that  will 
result  in  an  economically  viable  facility. 

Given  the  congressional  intent  to 
provide  rural  hospitals  and  health  care 
facilities  a  debt  restructiuing  option 
similar  to  that  provided  Fanner  Program 
borrowers,  this  regulation  is  modeled  in 
a  general  sense  on  the  Farmer  Program 
restructuring  scheme.  Under  this 
regulation,  a  hospital  or  health  care 
debtor  who  is  delinquent  on  its  FmHA 
loan,  and  is  unable  to  cure  its 
delinquency  through  more  traditional 
servicing  methods,  will  be  notified  of 
the  options  available  for  debt 
restructuring.  The  debtor  can  apply  for 
consideration  by  providing  financial 
and  operational  information  and 
proposing  its  own  plan  for  ciuing  the 
delinquency. 

In  order  to  be  eligible  for 
consideration  for  debt  restructuring,  the 
debtor's  delinquency  must  have  been 
caused  by  factors  outside  the  debtor's 
control.  In  addition,  the  debtor  must 
have  acted  in  good  faith  with  regard  to 
the  FmHA  loan.  FmHA  will  make  these 
determinations  based  on  the  debtor's 
representation  and  the  Agency's  review 
of  other  documents  relevant  to  these 
preliminary  matters. 

Once  the  debtor  provides  the  financial 
and  operational  information  required, 
FmHA  will  conduct  a  thotough  analysis 
of  the  debtor's  operations.  This  analysis 
will  typically  include  contracting  for  an 
independent  appraisal  of  the  collateral 
securing  the  loan  and  contracting  with 
an  independent  expert  to  prepare  an 
"operations  review."  This  review  will 
provide  FmHA  with  information 
regarding  the  facility's  operations,  its 
financial  standing,  and  suggest 
alternatives  that  could  be  implemented 
to  address  the  delinquency. 

Using  the  information  obtained  from 
these  sources  and  in  consultation  with 
the  debtors  and  the  experts,  FmHA  will 
calculate  two  values  as  required  by  the 


statute.  First,  FmHA  will  determine  the 
loan's  "net  recovery"  value.  This  value 
represents  the  current  value  of  the  loan 
if  FmHA  were  to  foreclose.  Generally, 
the  value  is  calculated  by  adding  the 
value  of  assets  securing  the  loan  and 
subtracting  the  costs  that  would  be 
incurred  if  the  loan  was  foreclosed. 
Second,  FmHA  will  determine  the  value 
of  the  restructured  loan.  This  value  is 
determined  after  a  proposed  plan  is 
developed  for  the  operation  of  the 
facility.  That  is,  the  operation  and/or 
debt  is  modified  to  determine  if  the 
debtor  can  attain  a  positive  cash  flow 
and  pay  an  adjusted  debt  service 
payment  plus  fund  the  FmHA  Reserve 
Account. 

After  the  restructm^d  loan  value  and 
the  net  recovery  value  are  calculated, 
FmHA  can  determine  whether  the 
debtor's  request  for  debt  restructuring 
can  be  approved.  As  required  by  the 
statute,  FmHA  can  approve  debt 
restructuring  only  if  the  value  of  the 
restructured  loan  is  greater  than,  or 
equal  to,  the  net  recovery  value.  Once 
the  Agency  reaches  this  conclusion,  the 
debtor  will  be  notified  of  the  results  and 
given  its  options.  If  possible,  the  debt 
will  be  restructured  and  the  facility  will 
continue  operations.  If  the  net  recovery 
value  is  greater  than  the  value  of  the 
restructured  loan,  the  debtor  may 
choose  to  pay  off  the  loan  at  the  reduced 
net  recovery  value.  If  this  option  is  not 
chosen,  the  loan  likely  will  be 
accelerated. 

Finally,  if  the  debtor's  debt  is 
restructured  or  if  the  debtor  elects  to 
pay  off  the  debt  at  the  net  recovery 
value,  then  the  debtor  will  be  required 
to  execute  an  Appreciation  Recapture 
Agreement.  As  explained  in  the  statute, 
these  Agreements  allow  the  Agency  to 
recoup  a  part  or  all  of  the  debt  that  is 
wrritten  down  if  the  debtor's  underlying 
collateral  appreciates  in  value  over  time 
and  if  the  debtor  sells  the  collateral 
within  10  years. 

Discussion  of  Comments 

On  January  13,  1993,  a  proposed  rule 
was  published  in  the  Federal  Register 
(58  FR  4095)  providing  for  a  30-day 
renew  and  comment  period  ending 
February  12, 1993.  Six  comments  were 
received. 

Several  respondents  stated  that  the 
$300,000  limit  on  the  writedown  would 
not  be  enough  to  help  many  debtors  and 
recommended  that  the  rule  be  amended 
to  remove  the  vmtedown  limit.  The  rule 
is  amended  to  remove  the  $300,000 
limit.  The  writedown  will  be  fimited  to 
the  minimum  amount  necessfiry  to  meet 
the  level  of  the  facility's  ability  to 
service  the  debt. 


One  respondent  recommended  that 
the  interest  rate  available  under  the 
Rural  Rental  Housing  program,  Section 
8,  which  permits  loans  at  rates  as  low 
as  1  percent,  be  extended  to  include 
healdi  care  facilities  located  in 
designated  health  professional  shortage 
areas.  Since  FmHA's  program 
regulations  do  not  permit  a  reduction  of 
interest  rates  below  the  poverty  line 
interest  rate,  FmHA  will  not  reduce  the 
interest  rate  further. 

Since  pubUcation  of  the  proposed 
rule,  the  poverty  line  interest  rate  for 
FmHA  and  RDA  loans  changed  from  5.0 
percent  to  4.5  percent.  The  final  rule 
was  changed  to  reference  FmH.^ 
Instruction  440.1,  Exhibit  B,  Interest 
Rates,  for  FmHA  and  RDA  loans  instead 
of  using  5.0  percent. 

The  loan  servicing  options  available 
through  this  action  will  result  in  debt 
restructuring  packages  which  will 
provide  significant  benefit  to  all  rural 
areas. 

One  respondent  recommended  that 
the  definition  of  net  recovery  value  be 
expanded  to  consider  the  potential  net 
loss  to  the  community  if  the  facility 
were  sold. 

The  definition  of  net  recovery  value 
presently  emphasizes  that  the  value  of 
the  assets  should  be  calculated  based 
upon  the  facility  continuing  to  operate 
as  a  going  concern,  not  merely  as  an 
empty  building  but  as  a  facility 
continuing  to  offer  health  care  services 
to  the  community  it  serves.  This  value 
can  be  based  on  the  facility  offering 
health  care  services  which  may,  or  may 
not,  be  similar  to  those  offered  by  the 
ciurent  operators.  This  is  the  most 
practical  and  accurate  method  of 
determining  the  net  recovery  value  of 
the  facility. 

One  respondent  recommended  that 
we  add  the  availability  of  writedown  to 
servicing  regulations  without  a  mandate 
for  a  strict  servicing  regimen  to  be 
initiated  as  soon  as  a  debtor  reaches  the 
delinquency  time  fimitations.  This 
respondent  stated  that  a  hospital  could 
be  offered  net  recovery  buy  out  and  not 
have  the  ability  to  obtain  the  buy  out 
financing,  at  which  point  the 
Government  would  be  forced  to 
accelerate  the  loan. 

FmHA  is  concerned  about 
maintaining  health  care  in  rural  areas. 
There  is  language  in  the  rule  which 
allows  the  Agency  discretion  in  such 
cases.  The  program  is  intended  to 
facilitate  the  continued  operation  of 
rural  hospitals  and  health  care  facilities. 

One  respondent  recommended  a 
waiver  of  the  $300,000  writedown  limit 
when  dealing  with  faciUties  in 
designated  health  professional  shortage 
areas,  those  which  are  Medicare 
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waivered  acute-care  facilities,  alternate 
rural  health  care  delivery  models,  or 
facilities  associated  with  related 
programs  that  may  be  approved  by 
appropriate  State  licensing  agencies. 

As  stated  above,  the  $300,000 
WTitedown  limit  has  been  removed. 

Therefore,  the  final  rule  is  changed 
from  the  proposed  rule  published  in  the 
Federal  Register  on  January  13, 1993,  as 
follows:  Debt  writedown.  A  one-time 
reduction  of  the  debt  owed  to  FmHA 
including  principal  and  interest.  This 
reduction  will  be  the  minimum  amount 
necessary  to  meet  the  level  of  the 
facility's  ability  to  service  the  debt. 

List  of  Subjects  in  7  CFR  Part  1956 

Accounting.  Loan  programs — 
Agricultural.  Rural  areas. 

Accordingly,  Chapter  XVUI.  title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  ISSe-DEBT  SETTLEMENT 

1.  The  authority  citation  for  part  1956 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989:  42  U.S.C.  1480: 
5  U.S.C.  301;  31  U.S.C.  3711:  7  CFR  2.23  and 
2  70. 

Subpart  C— Debt  Settlement- 
Community  and  Business  Programs 

2.  Section  1956.102  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a),  adding  a  heading  to 
newly  designated  paragraph  (a),  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§1956.102    Application  of  poNcies. 

(a)  General.  *  '  • 

(b)  For  hospitals  and  health  care 
facilities  only.  Loan  servicing  and  debt 
restructuring  options  according  to 

§  1956.143  of  this  subpart  must  be 
exhausted  before  the  other  settlement 
authorities  of  this  subpart  are 
applicable. 

3.  Section  1956.143  is  added  to  read 
as  follows: 

§  1 956.1 43    Debt  restructuring— hospitals 
and  heattt)  care  fadltties. 

This  section  pertains  exclusively  to 
delinquent  Community  Facility  hospital 
and  health  care  facility  loans.  Those 
facilities  which  are  nonprogram  (NP) 
loans  as  defined  in  §  1951.203  (fl  of 
subpart  E  of  part  1951  of  this  chapter  are 
excluded.  The  purpose  of  debt 
restructuring  is  to  keep  the  hospital  or 
health  care  facility  in  operation  with 
manageable  debt. 

(a)  Definitions.  As  used  in  this 
section,  the  following  definitions  apply: 

Consolidation.  The  combining  of  two 
or  more  debt  instnunents  into  one 


instrument,  normally  accompanied  by 
reamortization. 

Debt  writedown.  A  one-time  reduction 
of  the  debt  owed  to  FmHA  including 
principal  and  interest.  This  reduction 
will  be  the  minimum  amount  necessar>' 
to  meet  the  level  of  the  facility's  ability 
to  service  the  debt.  The  vnitedowTi  will 
be  applied  first  to  interest  and  then 
principal. 

Delinquency  due  to  circumstances 
beyond  the  control  of  the  debtor. 
Includes  situations  such  as:  The  debtor 
has  less  money  than  plarmed  due  to 
unexpected  and  uncontrollable  events 
such  as  unexpected  loss  of  service  area 
population,  unforeseeable  costs 
incurred  for  compliance  with  State  or 
Federal  regulatory  requirem.ents,  or  the 
loss  of  key  personnel. 

Delinquent  debtor.  For  purposes  of 
this  section,  delinquency  is  defined  as 
being  180  days  behind  schedule  on  the 
FmHA  payments.  That  is,  one  full 
annual  installment  or  the  equivalent  for 
monthly,  quarterly,  or  semiannual 
installments. 

Eligibility.  Applicants  must  be 
delinquent  due  to  circumstances  beyond 
their  control  and  have  acted  in  good 
faith  by  trying  to  fulfill  the  agreements 
with  FmHA  in  connection  with  the 
delinquent  loans. 

Interest  rate  reduction.  Reduction  of 
the  interest  rate  on  the  restructured  loan 
to  as  low  as  the  poverty  line  interest  rate 
in  effect  on  community  and  business 
programs  loans. 

Loan  deferral.  The  temporary  delay  of 
principal  and  interest  payments  for  up 
to  6  months.  The  debtor  must  be  able  to 
demonstrate  the  ability  to  pay  the  debt, 
as  restructured,  at  the  end  of  this  delay 
period. 

Net  recovery  value.  A  calculation  of 
the  net  value  of  the  collateral  and  other 
assets  held  by  the  debtor.  This  value 
would  be  determined  by  adding  the  fair 
market  value  of  FmHA's  interest  in  any 
real  property  pledged  as  collateral  for 
the  loan,  plus  the  value  of  any  other 
assets  pledged  or  otherwise  available  for 
the  repayment  of  the  debt,  minus  the 
anticipated  administrative  and  legal 
expenses  that  would  be  incurred  in 
connection  with  the  liquidation  of  the 
loan.  This  value  of  the  assets  should  be 
calculated  based  upon  the  facility 
continuing  to  operate  as  a  going 
concern.  Tberefore.  the  facility  should 
be  valued  not  merely  as  an  empty 
building  but  as  a  facility  continuing  to 
offer  health  care  services  which  may.  or 
may  not.  be  similar  to  those  offered  by 
the  current  operators. 

Operations  re\iew.  A  study  of 
management  and  business  operations  of 
the  facility  by  an  independent  expert 
For  e.xample,  a  study  of  a  hospital  and 


nursing  home  would  include  such  areas 
as:  general  and  administrative,  dietary, 
housekeeping,  laundry,  nursing, 
physical  plant,  social  services,  income 
potential.  Federal,  State,  and  uisurance 
payments,  and  rate  analysis.  Also, 
recommendations  and  conclusions  are 
to  be  included  in  the  study  which 
would  indicate  the  creditworthiness  of 
the  facility  and  its  ability  to  continue  as 
a  going  concern.  In  analyzing  a  debtor's 
proposed  restructuring  plan,  FmHA  may 
contract  for  the  completion  of  an 
opmrations  review.  These  reviews  will 
be  developed  by  indi\iduals  and 
entities  who  have  demonstrated  an 
expertise  in  the  analysis  of  health  care 
facilities  from  an  operational  and 
administrative  standpoint.  FmHA  will 
consider  the  following  criteria  for 
selection:  past  experience  in  health  care 
facility  analysis,  a  familiarity  with  the 
problems  of  rural  health  care  facilities, 
a  knowledge  of  the  particular  area 
currently  served  by  the  facility  in 
question,  and  a  willingness  to  work 
with  both  FmHA  and  the  debtor  in 
developing  a  final  plan  for  restructuring. 

Restructured  loan.  A  revision  of  the 
debt  instnunents  including  any 
combination  of  the  following:  writing 
down  of  accumulated  interest  charges 
and  principal,  deferral,  consolidation, 
and  adjustment  of  the  interest  rates  and 
terms,  usually  followed  by 
reamortization. 

(b)  Debtor  notification.  All  servicing 
actions  permitted  under  subpart  E  of 
part  1951  of  this  chapter  are  to  be 
exhausted  prior  to  consideration  for 
debt  restructuring  under  this  section.  To 
this  end,  the  servicing  official  must 
ensure  that  the  casefile  clearly 
documents  that  all  servicing  actions 
under  subpart  E  of  part  1951  of  this 
chapter  have  been  exhausted  and  that 
the  debtor  is  at  least  1  full  year's  debt 
ser\'ice  behind  schedule  for  a  minimum 
of  180  days.  The  debtor  then  should  be 
informed  of  the  debt  restructuring 
available  under  this  section  by  using 
language  similar  to  that  provided  in 
Guide  1  of  this  subpart  (available  in  any  • 
FmHA  Office)  as  follows; 

(1)  Any  introductory  paragraph: 

(2)  A  paragraph  concerning  prior 
servicing  attempts; 

(3)  A  discussion  of  eligibility,  as 
defined  in  this  section,  including  the 
provision  that  the  debtor  acted  in  good 
faith  in  connection  with  their  FmHA 
loan  and  that  the  delinquency  was 
caused  by  circumstances  beyond  their 
control; 

(4)  Two  paragraphs  that  explain  the 
goal  of  the  debt  restructuring  program: 

(5)  A  paragraph  stating  that  debt 
restructuring  may  include  a 


combination  of  servicing  actions  listed 
in  paragraph  (a)  of  this  section; 

(6)  Iiiformation  that  details  what  the 
debtor  must  do  to  apply  for 
restructuring.  A  response  must  be 
received  within  45  days  of  receipt  of 
this  letter  to  request  consideration  for 
debt  restructuring  and  the  request  must 
include  projected  balance  sheets, 
budgets,  and  cash-flow  statements 
which  include  and  clearly  identify 
funding  of  the  FmHA  reser\e  account 
for  the  next  3  years; 

(7)  A  discussion  of  FmHA's  analysis 
and  calcidation  process;  and 

(8)  A  paragraph  identifying  the  FmHA 
official  who  may  be  contacted  for 
assistance. 

(c)  State  Director's  restructuring 
determination.  Upon  receipt  of  the 
delinquent  debtor's  request  for  debt 
restructuring  consideration,  the  State 
Director  will: 

(1)  Within  15  days  of  receipt  of 
debtor's  requiast.  if  an  operations  review 
is  deemed  necessary,  send  a 
memorandum  to  the  Administrator 
asking  for  program  authority  to  contract 
for  the  review  in  accordance  with 
Exhibit  D  of  FmHA  Instruction  2024-A 
(available  in  any  FmHA  Office).  The 
name  of  the  debtor  involved  and  the 
projected  amount  of  funds  anticipated 
to  be  spent  for  the  contract  should  also 
be  provided.  It  is  anticipated  that  an 
operations  review  vdll  be  necessary  iii 
most  cases  and  that  the  only  exceptions 
would  be  for  smaller  health  care 
facilities  or  facilities  that  have 
developed  a  proposed  plan  that  is 
comprehensive  and  reaUstic.  Upon 
receipt  of  the  Administrator's  program 
contracting  approval  authority,  a 
contract  is  to  be  awarded  to  an 
organization  qualified  to  perform  an 
operations  review  as  defined  in 
paragraph  (a)  of  this  section.  The 
operations  review  normally  will  be 
completed  and  delivered  to  FmHA 
within  60  days  of  the  award  date. 

(2)  Contract  for  an  appraisal  to  be 
performed  by  an  independent,  qualified 
fee  appraiser.  Note:  To  the  extent 
possible,  the  appraisal  should  be 
scheduled  for  completion  no  later  than 
the  completion  date  of  the  operations 
review. 

(3)  Complete  an  analysis  of  the 
operations  review,  appraisal,  and  other 
documented  information,  and  make  an 
eligibility  determination. 

U)  Eligibihty  determination.  The  State 
Director  must  conclude  that  the  debtor 
is  eligible  for  debt  restructuring 
consideration.  This  conclusion  will  be 
clearly  documented  in  the  casefile  based 
on  a  review  of  the  following: 

(A)  The  d^tor  acted  in  good  £aith 
with  regard  to  the  delinquent  loen.  The 


casefile  must  reflect  the  debtor's 
cooperation  in  exploring  servicing 
alternatives.  The  casefile  should  contain 
no  evidence  of  fi^ud,  waste,  or 
conversion  by  the  debtor,  and  no 
evidence  that  the  debtor  violated  the 
loan  agreement  or  FmHA  regulations. 

(B)  The  delinquency  was  caused  by 
circumstances  beyond  the  control  of  the 
debtor.  This  determination  will  be  based 
on  the  debtor's  narrative  on  this  issue, 
which  is  a  required  .part  of  the 
application  for  debt  restructuriiig,  and  a 
separate  review  of  the  debtor's  casefile 
and  operations. 

(C)  As  part  of  the  appUcation  for  debt 
restructuring,  the  debtor  submitted  a 
proposed  operating  plan  that  presents 
feasible  alternatives  for  addressing  the 
delinquency. 

(ii)  Debtor  determined  eligible.  If  the 
debtor  is  determined  to  be  eligible  for 
debt  restructuring,  a  determination  of  a 
net  recovery  value  and  level  of  debt  the 
facility  will  support  will  be  made.  It  is 
anticipated  that  meetings  with  the 
debtor,  the  contractor  who  performed 
the  operations  review,  and  others,  as 
appropriate,  could  be  necessary  to 
develop  these  values;  although  it  should 
be  emphasized  throughout  these 
meetings  that  any  calculations  and 
conclusions  reached  are  preliminary  in 
nature,  pending  final  review  by  the 
Administrator.  For  debt  restructuring 
calculations  and  computing  a  feasible 
cash-flow  projection,  the  following 
order  and  combinations  of  loan 
servicing  actions  will  be  followed: 

(A)  Loan  deferral  for  up  to  6  months. 

(B)  Interest  rate  reduction  to  not  less 
than  the  poverty  line  rate  as  determined 
by  FmHA  Instruction  440.1,  exhibit  B 
(available  in  any  FmHA  Office),  hiterest 
rate  reduction  will  be  considered  only 
in  conjunction  vdth  an  extension  of  the 
terra  of  the  loan  to  the  remaining  useful 
life  of  the  facility  or  40  years,  whichever 
is  less. 

(C)  Debt  writedown.  Other  creditors  of 
the  debtor,  representing  a  substantial 
portion  of  the  total  debt,  are  expected  to 
participate  in  the  development  of  a 
restructuring  plan  which  includes  debt 
WTitedown.  Debt  writedown 
participation  by  other  creditors  should 
be  on  a  pro  rata  basis  with  the  FmHA 
writedown.  However,  failure  of  these 
creditors  to  agree  to  participate  in  the 
plan  shall  not  preclude  the  use  of 
principal  and  interest  writedown  by 
FmHA  if  it  is  determined  that  this 
option  results  in  the  least  cost  to  the 
Federal  Government. 

(iii)  Debtor  determined  ineligible.  If 
the  State  Director  concludes  that  the 
debtor  is  not  eligible  for  debt 
restructuring  consideration  for  any  of 
the  reasons  listed  in  paragraph  (c)(3)(i) 


of  this  section,  then  the  debtor  will  be 
notified  by  a  letter  that  includes  the 
following  information: 

(A)  The  basis  for  the  determination; 

(B)  The  next  step  in  servicing  the 
loan:  possible  acceleration  if  the 
delinquency  is  not  cured;  and 

(C)  The  debtor  may  appeal  this 
determination  in  accordance  with 
subpart  B  of  part  19C0  of  this  chapttr. 

(iv)  State  Director's  recommendation. 
Upon  completion  of  the  determination 
of  net  recovery  value  and  restrurtiut>d 
debt  in  accordance  with  paragraph 
(c)(3)(ii)  of  this  section,  and  prior  to 
formal  presentation  to  the  borrower,  the 
State  Director  will  forward  a 
recommendation  to  the  National  Office 
with  the  following  documentation: 

(A)  That  all  other  ser\ icing  efforts 
have  been  exhausted  as  required  in 
paragraph  (b)  of  this  section. 

(B)  Financial  statements  including 
balance  sheets,  income  and  e.xpense, 
cash-flows  for  the  most  recent  actual 
year,  and  projections  for  the  next  3 
years.  The  amount  of  FmHA's 
restructured  debt  and  reserve  account 
requirements  are  to  be  clearly  indicated 
on  the  projected  statements.  Also, 
operating  statistics  including  number  of 
beds,  patient  days  of  care,  outpatient 
visits,  occupancy  percentage,  etc.,  for 
the  same  periods  of  time  must  be 
included. 

(C)  Copies  of  the  operations  review, 
developed  for  the  particular  loan,  and 
appraisal. 

(D)  Calculations  of  the  net  recovery 
value. 

(E)  Debt  restructuring  calculations 
including  a  listing  of  the  various 
servicing  combinations  used  in  these 
calculations  as  contained  in  paragraph 
(c)(3)(ii)  of  this  section.  For  example: 

[1]  Interest  rate  reduced  from  the 
applicant's  current  rate  on  all  loans  to 
the  poverty  line  rate  as  determined  by 
FmHA  instruction  440.1,  exhibit  B 
(available  in  any  FmHA  Office);  and 

{2)  Extension  of  the  terms  bom  25  to 
30  years. 

(F)  Information  concerning 
discussions  with  the  debtor  and  their 
agreement  or  disagreement  with  the 
calculations  and  recommendations. 

(G)  If  debt  restructuring  is  proposed: 

(1)  A  draft  of  Form  FmHA  1951-33, 
if  applicable,  and  any  other  necessar>' 
comments  or  requirements  that  mav  be 
required  by  OGC  and  Bond  Counsel  in 
§  1951.223  (c)(3)  and  (4)  of  subpart  E  of 
part  1951  of  this  chapter. 

(2)  A  draft  of  Form  FmHA  1956-1,  if 
applicable.  Complete  onlv  parts  I.  II.  VI. 
and  Vni.  Part  VI.  "Debtor''s  Offer  and 
Certification."  will  be  in  a  separate 
attaciunmit  and  contain  the  adjusted 
unpaid  principal  amount  for  which 


46162  Federal  Register  /  Vol.  59,  No.  172  /  Wednesday.  September  7,  1994  /  Rules  and  Regulations 


JMi 


FmHA  approval  is  requested.  In  Part  VI 
of  the  form,  type  "see  attached." 

(H)  If  the  proposed  restructured  debt 
will  not  cash-flow  or  is  less  than  the  net 
recovery  value,  omit  the  items  in 
paragraph  (c)(3)(iv)(G)  of  this  section. 

(d)  National  Office  processing  of  State 
Director's  request. 

(1)  After  reviewing  the 
recommendation  to  either  debt 
restructure  or  liquidate  for  the  net 
recovery  value,  the  Administrator,  after 
concurring,  modifying,  or  not 
(Concurring  in  the  recommendation,  will 
return  the  submission  for  further 
processing. 

(2)  If  a  debt  writedown  is  used  in  the 
restructuring  process,  the  amount  will 
be  included  in  the  National  Office 
transmittal  memorandimi.  The  draft 
Form  FmHA  1956-1  will  not  need  to  be 
finalized  and  returned  to  the 
Administrator  for  signature.  The  State 
Director's  signature  on  the  final  copy 
will  be  sufficient.  However,  a  copy  of 
the  National  Office  memorandum  is  to 
be  attached  to  the  form  when 
completed. 

(e)  Debtor  notification  of  debt 
restructuring  and  net  recovery  value 
calculations.  The  State  Director  will 
provide  a  copy  of  the  basis  for  the  deb' 
restructuring  or  net  recovery 
determination  to  the  debtor. 

(1)  If  the  value  of  the  restructured 
loan  is  equal  to,  or  greater  them,  the 
recovery  value,  the  debtor  will  be  made 
an  offer  to  accept  the  restructured  debt 
by  using  language  similar  to  that 
provided  in  Guide  2  of  this  subpart 
(available  in  any  FmHA  Office)  and 
including  the  following  paragraphs: 

(i)  An  introductory  paragraph 
indicating  that  FmHA  has  concluded  its 
consideration  of  the  debtor's  request; 

(ii)  A  paragraph  indicating  FmHA's 
approval  of  the  debt  restructuring 
request  and  that  acceptance  must  be 
received  by  FmHA  within  45  days  fi-om 
receipt  of  this  letter;  and 

(iii)  That  the  debtor's  acceptance  will 
require  the  execution  of  a  Shared 
Appreciation  Agreement  similar  to 
Guide  4  of  this  subpart  (available  in  any 
FmHA  Office)  and  possible  new  debt 
instruments  accompanied  by  Bond 
Counsel  opinions. 

(2)  If  the  debt  analysis  calculations 
indicate  that  a  restructured  debt  would 
be  less  than  the  net  recovery  value  of 
the  security,  a  letter  using  language 
similar  to  that  provided  in  Guide  3  of 
this  subpart  (available  in  any  FmHA 
Office),  will  be  sent  to  the  debtor  that 
includes  the  following  paragraphs; 

(i)  An  introductory  paragrapn 
indicating  that  FmHA  has  concluded  its 
consideration  of  the  debtor's  request; 

(ii)  Paragraphs  indicating  that: 


(A)  The  debtor  may  pay  FmHA  the  net 
recovery  value  pf  the  loan.  The  debtor 
will  be  given  30  days  from  receipt  of 
this  letter  to  inform  FmHA  of  its  intent, 
90  days  to  finalize  the  payoff,  and  will 
be  notified  that  an  election  to  pay  off 
FmHA  would  require  the  execution  of  a 
Net  Recovery  Buy  Out  Recapture 
Agreement,  similar  to  that  provided  in 
Guide  5  of  this  subpart  (available  in  any 
FmHA  Office);  or 

(B)  If  the  debt  is  not  paid  off  at  the 
net  recovery  value,  FmHA  will  proceed 
to  liquidate  the  loan. 

(f)  Debtor  responses  to  debt 
restructuring  and  net  recovery  value  ' 
calculations.  Responses  from  the  debtor 
will  be  handled  as  follows: 

(1)  Acceptance  of  FmHA's 
restructured  debt  offer.  When  a  debtor 
accepts  the  offer  for  debt  restructuring, 
processing  will  be  in  accordance  with 
§  1951.223  (c)  of  subpart  E  of  part  1951 
of  this  chapter  using  the  adjusted 
unpaid  principal  and  outstanding 
accrued  interest  at  the  Administrator's 
approved  interest  rate  and  terms.  The 
debtor  will  be  required  to  execute  a 
Shared  Appreciation  Agreement  which 
will  provide  that,  should  the  debtor  sell 
or  transfer  title  to  the  facility  within  the 
next  10  years,  FmHA  is  entitled  to  a 
portion  of  any  gain  realized.  This, 
agreement  will  include  language  similar 
to  that  found  in  Guide  4  of  this  subpart 
(available  in  any  FmHA  Office).  The 
original  of  Form  FmHA  1956-1,  with 
appropriate  attachments  signed  by  the 
State  Director,  and  a  copy  of  the  Shared 
Appreciation  Agreement  will  be  sent  to 
the  Finance  Office.  Note:  All  documents 
pertaining  to  this  transaction  will  be 
sent  to  the  Finance  Office  in  one  single 
complete  package;  and 

(2)  Acceptance  by  debtor  to  pay  off 
loan  at  the  recovery  value.  Processing  of 
this  transaction  will  be  in  accordance 
with  §  1956.124  of  this  subpart. 
However,  the  account  does  not  need  to 
be  accelerated.  The  debtor  will  be 
required  to  execute  a  Net  Recovery  Buy 
Out  Recapture  Agreement,  similar  to 
that  found  in  Guide  5  of  this  subpart 
(available  in  any  FmHA  Office).  The 
original  of  Form  FmHA  1956-1.  with 
appropriate  attachments  signed  by  the 
State  Director,  and  a  copy  of  the 
recorded  Net  Recovery  Buy  Out 
Recapture  Agreement  will  be  sent  to  the 
Finance  Office.  The  executed  Net 
Recovery  Buy  Out  Recapture  Agreement 
will  be  recorded  in  the  county  in  which 
the  facility  is  located.  The  Finance 
Office  will  credit  the  accounts  of 
debtors  who  entered  into  Net  Recovery 
Buy  Out  Recapture  Agreements  with  the 
amount  paid  by  the  debtor  (net  recovery 
value).  Note:  All  documents  pertaining 
tc  tl-is  transaction  will  be  sent  to  the 
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Finance  Office  in  one  single  complete 
package. 

(g)  Collection  and  processing  of 
recapture. 

(1)  When  FmHA  becomes  aware  of  the 
sale  or  transfer  of  title  to  the  facility  on 
which  there  is  an  effective  Net  Recovery 
Buy  Out  Recapture  Agreement  (Guide  5 
of  this  subpart  available  in  any  FmHA 
Office)  or  a  Shared  Appreciation 
Agreement  (Guide  4  of  this  subpart 
available  in  any  FmHA  Office) 
outstanding  and  a  determination  is 
made  that  a  recapture  is  appropriate. 
FmHA  will  notify  the  debtor  of  the 
following: 

(i)  Date  and  amount  of  recapture  due; 
and 

(ii)  FmHA  action  to  be  taken  if  debtor 
does  not  respond  within  the  designated 
timeframe  with  the  amount  of  recapture 
due. 

(2)  When  the  recapture  is  received, 
the  payment  will  be  processed  on  Form 
FmHA  451-2  as  a  miscellaneous 
collection  in  accordance  with  subpart  B 
of  part  1951  of  this  chapter.  The  Form 
FmHA  451-2  along  with  a  copy  of  the 
Net  Recovery  Buy  Out  Recapture 
Agreement  (Guide  5  of  this  subpart  - 
available  in  any  FmHA  Office)  or 
Shared  Appreciation  Agrfeement  (Guide 
4  of  this  subpart  available  in  any  FmHA 
Office),  as  appropriate,  will  be 
forwarded  to  the  Finance  Office. 

(3)  When  the  amount  of  the  recapture 
has  been  paid  and  credited  to  the 
debtor's  account,  the  debtor  will  be 
released  from  liability  by  using  Form 
FmHA  1965-8,  "Release  from  Personal 
Liability,"  modified  as  appropriate. 

(h)  No  recapture  due.  If  FmHA 
determines  there  is  no  recapture  due, 
the  Net  Recovery  Buy  Out  Recapture 
Agreement  (Guide  5  of  this  subpart 
available  in  any  FmHA  Office)  or 
Shared  Appreciation  Agreement  (Guide 
4  of  this  subpart  available  in  any  FmHA 
Office)  will  be  appropriately  annotated, 
the  Recapture  Agreement  released  from 
the  record,  and  the  Agreement  returned 
to  the  debtor. 

4.  Section  1956.147  is  amended  by 
revising  the  word  "borrower"  to  read 
"debtor"  in  paragraphs  (a)(3)(iv)  and 
(a)(3)(v)(B). 

5.  Section  1956.150  is  revised  to  read 
as  follows: 

§  1956.150    0MB  Ck>nUol  Number. 

The  reporting  requirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  and  assigned  0MB  control 
number  0575-0124.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  vary  from  V2  hour  to  30 
hoiu^  per  response  with  an  average  of 
8.14  hours  per  response,  including  the 


time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer.  OIRM.  Ag  Box  7630, 
Washington.  D.C.  20250;  and  to  the 
Office  of  Information  and  Regulatory 
Afbirs.  Office  of  Management  and 
Budget.  Washington.  DC.  20503. 

Dated:  August  15. 1994. 
Bob  J.  Nash. 

Under  Secretary,  Small  Community  and  RumI 
Development. 

[PR  Doc.  94-21877  Filed  9-6-94;  8:45  am) 
BILLMQ  CODE  3410-»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration     ^ 

14CFRPart39 

[Docket  Na  93-SW-oa-AO;  Amendment 
3»-e021:AD94-1ft-08] 

Airwortttiness  Directives;  McDonnell 
Douglas  Helicopter  Company  and 
Hughes  Helicopters,  Inc.  Model  369. 
369A  (OH-6A>.  369D,  E,  F,  FF,  H,  HE, 
HS.  and  HM  Series  Heiicoptefs 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas 
Helicopter  Company  and  Hughes 
Helicopters.  Inc.  Model  369.  369A  (OH- 
6A).  369D.  E.  F.  FF.  H.  HE.  HS.  and  HM 
series  helicopters,  that  requires  daily 
preflight  checks  and  100  hours  time-in- 
service  (TIS)  inspections  for  tail  rotor 
blade  abrasion  strip  (abrasion  strip) 
debonding  uintil  abrasion  strip  rivets 
(rivets)  are  installed.  This  amendment 
also  supersedes  a  Priority  Letter  AD  that 
currently  requires  installation  of  rivets, 
corrects  tail  rotor  blade  part  numbers 
listed  in  the  previous  AD,  and  retains 
the  daily  preflight  checks  of  the 
previous  AD  until  rivets  4re  installed  to 
secure  the  abrasion  strip.  This  AD 
provides  a  terminating  action  for  the 
abrasion  strip  debonding  and  also  seeks 
to  clear  up  any  confusion  among 
operators  caused  by  having  a  published 
AD  and  a  i*riority  Letter  that  are 
applicable  to  the  same  helicopter  part. 
This  AD  replaces  both  of  those 
documents.  This  amendment  is 


prompted  by  an  accident  resulting  from 
the  separation  of  an  abrasion  strip  from 
a  tail  rotor  blade  and  subsequent  tail 
rotor  separation.  The  actions  specified 
by  this  AD  are  intended  to  prevent  loss 
of  the  abrasion  strip,  separation  of  the 
tail  rotor,  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Effective  September  27, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
March  10. 1992  at  57  FR  5379  (February 
14. 1992). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  by  November 
7. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  93-SW-03-AD.  2601 
Meacham  Boulevard.  Room  663.  Fort 
Worth.  Texas  76137.       • 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Hehcopter 
Company,  Technical  Publications.  Bldg. 
530/Blll.  5000  E.  McDowell  Road. 
Mesa.  Arizona  85205-9797.  This 
information  may  be  examined  at  the 
FA,\.  Office  of  the  Assistant  Chief 
Counsel,  Rules  Docket  No.  93-SVV-03- 
AD.  2601  Meacham  Boulevard.  Room 
663.  Fort  Worth.  Texas;  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch.  ANM-123L,  FAA, 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office. 
3229  E.  Spring  Street,  Long  Beach. 
California  90806-2425.  telephone  (310) 
988-5237.  fax  (310)  988-5210. 

SUPPLEMENTARY  MFORMATKM:  On 
December  31.  1991.  the  FAA  issued  AD 
92-02-15.  Amendment  39-8151  (57  FR 
5379.  February  14. 1992).  to  require 
daily  preflight  checks  and  100  hours  TIS 
repetitive  inspections  for  abrasion  strip 
debonding  until  rivets  are  installed. 
That  AD  requires  installation  of  the 
rivets  within  300  hours  TIS. 

As  a  result  of  a  more  recent  helicopter 
accident  involving  the  separation  of  an 
abrasion  strip,  on  October  16. 1992.  the 
FAA  issued  Priority  Letter  (PL)  AD  92- 
22-14  that  superseded  the  existing  AD 
92-02-15.  The  PL  AD  corrects  certain 
tail  rotor  blade  part  numbers  as  fisted  in 
AD  92-02-15  and  retains  the  daily 
preflight  checks  of  the  previous  AD  92- 
02-15  until  rivets  are  installed.  The  PL 
AD  further  requires  installation  of  the 


rivets  within  25  hours  TIS  or  within  7 
days,  whichever  comes  first. 

Both  AD  92-02-15.  issued  December 
31.  1991  and  the  PL  AD  92-22-14. 
issued  October  16. 1992.  require  a  visual 
check  for  evidence  of  debonding  before 
the  first  ffight  of  each  day.  However.  AD 
92-02-15  requires  installation  of  rivets 
within  300  hours  TIS  while  PL  AD  92- 
22-14  requires  installation  of  the  rivets 
writhin  25  hours  TIS  or  on  or  before  7 
days  after  the  effective  date  of  that  AD. 
Both  of  these  AE>s  require  the  same 
corrective  action  but  iiave  different 
compliance  times.  Additionally,  the  PL 
AD  did  not  specify  whether  the  7-day 
comphance  time  was  in  terms  of  "work" 
days  or  'calendar"  days.  As  a  result  of 
having  two  ADs  that  require  the  same 
corrective  action  with  only  differing 
compliance  times,  and  additionally 
failing  to  specifically  describe  the  type 
of  comphance  day  as  that  term  was  used 
in  the  PL  AD,  operators  may  be 
confused  about  when  compliance  is 
required.  Such  confusion  may  lead  an 
operator  to  inadvertently  fail  to  comply 
with  the  necessary  safety  requirements 
for  these  rotorcraft  and  result  in  an 
unsafe  condition.  Therefore,  due  to  the 
criticality  of  the  abrasion  strip,  the  short 
compliance  times,  and  the  possible 
confrision  as  a  result  of  having  two 
effective  ADs  that  require  the  same 
corrective  action  with  one  containing  a 
potentially  confusing  compliance  time, 
this  rule  must  be  issued  immediately  to 
correct  an  unsafe  condition. 

In  addition  to  correcting  the  unsafe 
conditions  described,  this  AD  also 
provides  that  installation  of  the  rivets  to 
secure  the  abrasion  strip  constitutes 
terminating  action  for  the  requirements 
of  this  AD. 

The  checks  required  by  this  AD  before 
the  first  flight  of  each  day  may  be 
perfonned  by  an  owner/operator  (pilot) 
but  must  be  entered  into  the  aircraft 
records  showing  comphance  with  tliis 
AD  in  accordance  with  sections  43.11 
and  91.417  (a)(2){v)  of  the  Federal 
Aviation  Regulations.  This  AD  allows  a 
pilot  to  perform  this  check  because  it 
involves  only  a  visual  check  for 
debonding  of  the  abrasion  strip  from  the 
tail  rotor  blade  and  is  required  only 
until  rivets  are  installed.  This  check  can 
be  performed  equally  well  by  a  pilot  or 
a  mechanic.  It  involves  checking  items 
similar  to  those  items  that  a  pilot  checks 
during  a  preflight.  Safety  does  not 
require  that  this  check  be  performed  by 
a  mechanic  before  the  first  flight  of  each 
day.  The  AD  does  require  that  a 
mechanic  inspect  the  tail  rotor  blades 
within  25  hours  TIS  or  within  7 
calendar  days,  whichever  occurs  first. 
Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
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develop  on  other  helicopters  of  the  same 
type  design,  this  AD  supersedes  the  PL, 
AD  92-22-14.  and  AD  92-02-15  to 
require  more  prompt  installation  of 
rivets,  to  specify  that  the  7  days 
compliance  time  refers  to  calendar  days, 
and  to  correct  tail  rotor  blade  part 
numbere  as  Usted  in  AD  92-02-15.  The 
daily  preflight  checks  required  by 
paragraph  (a)  of  AD  92-02-15  are 
retained  until  rivets  are  installed.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  Part  II  of  McDonnell 
Douglas  Helicopter  Company  Service 
Information  Notice  HN-232,  DN-179. 
EN-70  and  FN-57.  dated  September  27. 
1991. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
.  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Dodiet  Number  93-SVV-03-AD."  The 


postcard  will  be  date  stamped  and 
ret)u-"«d  to  the  rnTnxnenter. 

The  regulations  adopted  herein  vrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8151  (57  FR 
5379,  February  14,  1992),  and  by  adding 
a  new  airworthiness  directive  (AD). 


Amendment  39-9021,  to  read  as 
follows: 

AD  94-18-08  McDonnell  Douglas  Helicopter 
Company  (NfDHC)  and  Hughes 
Helicopters,  Inc.:  Amendment  39-9021. 
Docket  Number  93-SW-03-AD. 
Supersedes  Priority  Letter  AD  92-22-14, 
issued  October  16, 1992.  and  AD  92-02- 
15,  Amendment  39-8151. 
Applicability:  Model  369,  369A  (0H-6A), 
369D,  E,  F,  FF,  H.  HE,  HS,  and  HM  series 
helicopters,  equipped  with  the  following  tail 
rotor  blades  with  bonded  tail  rotor  abrasion 
strips  (abrasion  strips]  installed,  but  without 
abrasion  strip  rivets  (rivets)  installed  as 
described  in  paragraph  (c)  of  this  AD:  part 
numbers  (P/.V)  421-088;  369A1613-7,  -503, 
-505;  369D21606;  369021613-11.-31,-41, 
-51;  369D21615,  -21;  or  369A1613-3M;  and 
any  of  these  P/N  with  a  suffix  (such  as  the 
letters  "M"  or  "M-STC")  added  to  the  dash 
numbers,  certificated  in  any  categor\'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  abrasion  strips, 
separation  of  the  tail  rotor,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Before  the  first  flight  of  each  day.  until 
two  rivets  are  installed  as  required  by 
paragraph  (c)  of  this  AD,  visually  check  each 
abrasion  strip  for  any  evidence  of  debonding 
along  the  entire  abrasion  strip  bond  line.  This 
visual  check  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  and  must  be  entered  into  the 
aircraft  records  showing  compliance  with 
this  AD  in  accordance  with  sections  43.11 
and  91.417  (a)(2)(v)  of  the  Federal  Aviation 
Regulations. 

(b)  If  performance  of  the  visual  check 
required  by  paragraph  (a)  results  in  evidence 
of  debonding,  conduct  the  following 
insf)ections  before  further  flight: 

(1)  Remove  the  tail  rotor  blade  from  the 
helicopter,  and  perform  a  dye-penetrant  and 
a  tap-test  inspection  in  accordance  with  the 
applicable  helicopter  maintenance  manual  to 
ensure  that  the  abrasion  strip  is  secure. 

Note:  MDHC  Service  Information  Notice 
HN-197.2,  DN-130.2,  EN-19.2,  and  FN-17.1, 
dated  March  23, 1987,  contains  additional 
information  on  the  inspections  required  by 
paragraph  (b). 

(2)  If  debonding  is  confirmed,  remove  the 
tail  rotor  blade  from  service  and  replace  it 
with  an  airworthy  blade,  which  has  been 
modified  by  the  installation  of  rivets. 

(c)  Within  25  hours  time-in-service  or  on 
or  before  7  calendar  days  after  the  effective 
date  of  this  AD,  whichever  comes  flrst: 

(1)  Inspect  the  tail  rotor  blades  in 
accordance  with  paragraph  (b)(1)  of  this  AD. 
and  if  no  evidence^f  debonding  exists, 
install  rivets  in  accordance  with  Part  II  of 
MDHC  Service  Information  Notice  (SIN)  HN- 
232,  DN-179,  tN-70  and  FN-57,  dated 
September  27, 1991. 

(2)  If  evidence  of  debonding  exists,  remove 
the  blade  from  sei  v'ice  and  replace  it  with  an 
airworthy  blade,  which  has  been  modifled  by 
the  installation  of  rivets,  prior  to  further 
flight. 

(d)  Installation  of  the  abrasion  sUip  rivets 
in  accordance  with  MDHC  SIN  HN-232,  DN- 


179.  EN-70.  and  FN-57.  dated  September  27, 
1991 ,  constitutes  a  terminating  action  for  the 
requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region,  3229  E.  Spring 
Street,  Long  Beach,  California  90806-2425. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Manager,  Los  Angeles 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished,  provided  there  is 
no  evidence  of  debonding  of  the  abrasion 
strip  at  any  point  along  the  entire  abrasion 
strip  bond  line  of  the  tail  rotor  blades. 

(g)  The  inspection,  removal,  modification, 
and  replacement,  if  necessarv.  shall  be  done 
in  accordance  with  McDonnell  Douglas 
Helicopter  Corporation  (MDHC)  SIN  HN-232. 
DN-179.  EN-70.  and  FN-57.  dated 
September  27. 1991.  This  incorporation  by 
reference  was  previously  approved  by  the 
Director  of  the  Federal  Register  as  of  March 
10.  1992  (57  FR  5379,  February  14, 1992)  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  MDHC 
Technical  Publications.  Bldg.  530/Blll,  5000 
E.  McDowell  Road.  Mesa.  Arizona  85205- 
9797.  Copies  may  be  inspected  at  the  FAA. 
Office  of  the  Assistant  Chief  Counsel,  2601 
Meacham  Boulevard,  Room  663.  Fort  Worth. 
Texas:  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW..  suite  700. 
Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
September  27. 1994. 

Issued  in  Fort  Worth.  Texas,  on  August  30 
1994.  -    ' 

James  D.  Erickson, 

Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AEA-09] 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Various  Locations,  State  of 
Pennsylvania 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  action  modifies  the  Class 
U  airspace  areas  at  Erie.  PA.  Harrisburg, 


Capital  City  Airport,  PA,  Harrisburg 
International  Airport,  PA,  North 
Philadelphia.  PA,  and  Williamsport,  PA 
by  amending  the  areas'  effective  hours 
to  coincide  with  the  associated  control 
tower's  hours  of  operation.  This  action 
also  establishes  Class  E  airspace  at  these 
areas  when  the  associated  control  tower 
is  closed.  Additionally,  this  action  . 
establishes  Class  E  airspace  areas  at 
Lancaster,  PA,  and  Reading.  PA. 
Presently,  these  areas  are  designated  as 
Class  D  airspace  when  the  associated 
control  tower  is  in  operation.  However, 
controlled  airspace  to  the  surface  is 
needed  when  the  control  tower  located 
at  this  location  is  closed.  The  intended 
effect  of  this  action  is  to  clarify  when 
two-way  radio  communication  with 
these  air  traffic  control  towers  is 
required  and  to  provide  adequate  Class 
E  airspace  for  instrument  approaches 
when  these  control  towers  are  closed. 
Furthermore,  minor  technical 
amendments  are  being  made  to  the 
Bradford,  PA,  and  Du  Bois,  PA  Class  E 
airspace  areas  to  reflect  the  operational 
hours  of  the  associated  Flight  Service 
Station. 

DATES:  EFFECTHT DATE:  0901  U.T.C. 
December  8,  1994. 

Comment  Date:  Comments  must  be 
received  on  or  before  October  10,  1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  Air  Traffic 
Division,  AEA-500,  Airspace  Docket 
Number  94-AEA-09,  F.A.A.  Eastern 
Region,  Fitzgerald  Federal  Building  # 
111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Jordan,  Airspace  Specialist, 
System  Management  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #  111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  1718)  553-0857, 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments,  and  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
e.xtend  the  effective  date  of  the  rule  or 
to  amend  the  regulation. 

Comments  that  provide  the  fac:tual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 


rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
.    Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
areas  at  Harrisburg,  Capital  City  Airport. 
PA.  Harrisburg  International  Airport. 
PA.  Erie,  PA,  North  Philadelphia,  PA, 
and  Williamsport,  PA,  by  amending  the 
areas'  effective  hours  to  coincide  with 
the  associated  control  tower's  hours  of 
operation.  This  action  also  establishes 
Class  E  airspace  at  these  areas  when  the 
associated  control  tower  is  closed.  Prior 
to  Airspace  Reclassification,  an  airport 
traffic  area  (ATA)  and  a  control  zone 
(CZ)  existed  at  these  airports.  However. 
Airspace  Reclassification,  effective 
September  16. 1993,  discontinued  the 
use  of  the  term  "airport  traffic  area"  and 
"control  zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ's  were  continuous,  while  the 
former  ATA's  were  contingent  upon  the 
operation  of  the  associated  air  traffic 
control  tower.  The  consolidation  of  the 
ATA  and  CZ  into  a  single  Class  D 
airspace  designation  makes  it  necessar>' 
to  modify  the  effective  hours  of  the 
Class  D  airspace  to  coincide  with  the 
control  tower's  hours  of  operation.  This 
action  also  establishes  Class  E  airspace 
during  the  hours  the  control  tower  is 
closed.  Additionally,  this  action 
establishes  Class  E  airspace  areas  at 
Lancaster,  PA,  and  Reading,  PA. 
Currently,  this  airspace  is  designated  as 
Class  D  when  the  associated  control 
tower  is  in  operation.  Nevertheless, 
controlled  airspace  to  the  surface  is 
needed  for  IFR  operations  at  Lancaster. 
PA,  and  Reading.  PA.  when  the  (.ontrol 
towers  are  closed.  The  intended  effect  of 
this  action  is  to  clarify  when  tuo-way 
radio  communication  with  these  air 
traffic  control  towers  is  required  and  to 
provide  adequate  Class  E  airspace  for 
instrument  approach  procedures  when 
these  control  towers  are  closed.  As 
noted  in  the  Airspace  Reclassification 
Final  Rule,  published  in  the  Federal 
Register  on  December  17, 1991.  airspace 
at  an  airport  with  a  part-time  control 
tower  should  be  designated  as  a  Class  D 
airspace  area  when  the  control  tower  is 
in  operation,  and  as  a  Class  E  airspace 
area  when  the  control  tower  is  closed 
(56  FR  65645).  Furthermore,  the  Class  E 
airspace  areas  at  Bradford.  PA.  and  Du 
Bois.  PA,  are  being  revised  to  reflect  the 
hours  of  the  associated  Flight  Ser\  ice 
Station. 
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The  coordinates  for  this  airspace 
docl^et  are  based  on  North  American 
Datimi  83.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000.  6002,  and  6004. 
respectively,  of  FAA  Order  7400.9B 
dated  July  8, 1994,  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  TTie  Class  D  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order.  Under  the  circumstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  modify  these 
Class  D  and  establish  these  Class  E 
airspace  areas  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  these  areas.  Therefore,  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest. 

The  FAA  has  detennined  that  this 
regulation  only  involves  an  established 
b<Kly  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cxurent.  It  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nuimber  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration    . 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  Executive  Order  10854;  24  FR  9565,  3 
CFR,  1959-1963  Comp.,  p.  389;  49  U.S.C. 
106(g);  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  June  18, 1994,  and  effective 
September  16. 1994,  is  amended  as 
follows: 


Paragraph  5000 — General 

*         •         •         •         • 

A£A  PA  0  Erie,  PA  [Revised] 

Erie  IntemaUonal  Airport.  PA 

(Let.  42''04'55 "  N..  long.  80"10'34''  W.) 
Erie  VORTAC 

(Ut  42"01'03"  N..  long.  80''17'34"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,200  feet  MSL 
within  a  4.2-mile  radius  of  Erie  International 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


AEA  PA  D  Harrisburg  Capital  City  Airport, 
PAlRevisedl 

Capital  City  Airport,  Harrisburg,  PA 
(Ut  40«'13'01"N.,  long.  76«51'05"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,800  feet  MSL  and 
within  a  4-mile  radius  of  Capital  City 
Airport,  excluding  the  portion  that  coincides 
with  tl>e  Harrisbvirg  International  Airport. 
PA,  Ciaas  D  airspace  east  of  the  direct  lines 
described  as  follows:  a  line  bearing  028°  from 
a  point  at  lat.  4ff'12'23"  N.,  long.  76«48'37" 
W.,  extending  from  said  point  to  the  point  of 
intersection  with  the  Harrisburg  Capital  Qty, 
PA,  4-mile  radius.  This  Class  D  airspace  area 
is  efCactive  during  the  specific  dates  and 
Umes  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


AEA  PA  D  Harrisburg  IntematioDal  Airport, 
PA  (Revised] 

Harrisburg  International  Airport.  PA 
(Lat.  40"11'36"  N.,  long.  76''45'48"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,800  feet  MSL 
within  a  4.3-mile  radius  of  the  Harrisburg 
International  Airport  and  within  a  6.1-mile 
radius  of  the  center  of  the  airport  extending 
clockwise  from  a  228**  bearing  to  a  293* 
bearing  from  the  airport  and  within  a  5.7- 
miie  radius  of  the  center  of  the  airport 
extending  clockwise  from  a  005°  biearing  to 
a  033°  bearing  from  the  airport  and  within  a 
6.1-mile  radius  of  the  center  of  the  airport 
extending  clockwise  from  a  033°  beariiag  to 
a  098°  bearing  from  the  airport  and  within 
1.8  miles  each  side  of  the  extended  centerline 
of  Harrisburg  International  Airport  Runway 
13  extending  from  the  southeast  end  of 
Runway  13  to  5.3  miles  southeast  of  the 
southeast  end  of  Runway  13;  excluding  the 
portion  that  coincides  with  the  Harrisburg 
Capital  City  Airport.  PA,  Class  D  airspace 
area  west  of  direct  lines  described  as  follows: 
a  line  bearing  028°  from  a  point  at  lat. 
40°12'23"  N.,  long.  76°48'37"  W.,  extending 
from  said  point  to  tbe  (x>int  of  intersection 
with  the  Harrisburg  International  Airport  4.3- 
mile  radius  and  a  line  bearing  191°  from  a 
point  at  lat.  40°12'23''  N.,  long.  76*48'23"  W.. 
extefl^ilfi  from  said  point  to  the  point  of 


intersection  with  the  Harrisburg  International 
Airport  4.3-mile  radius. 


AEA  PA  D  North  Philadelphia,  PA  (Revised] 

Northeast  Philadelphia  Airport.  Philadelphia, 
PA 

(Lat.  40°04'55" N.,  long.  75°00'39"  W.) . 
Warminster  NAWC 

(Lat.  4(ril'57"  N..  long.  75°03'58"  W.)      . 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,60Ofeet  MSL 
within  a  4.2-mile  radius  of  Northeast 
Philadelphia  Airport  extending  clockwise 
from  a  030°  bearing  252°  bearing  from  the  - 
airport  and  within  a  5.3-mile  radius  of  the 
Northeast  Philadelphia  Airport  extending 
clockwise  from  a  252°  bearing  to  a  030° 
bearing  from  the  airport,  excluding  the  north 
portion  subtended  by  a  chord  drawn  between 
the  points  of  intersection  of  the  5.3-mile 
radius  with  that  portion  of  the  Willow  Crove, 
PA.  Class  D  airspace  area  centered  on 
Warminster  NAWC  This  Qass  D  airspace 
area  is  effective  during  the  specific  dates  and 
ttfies  established  in  advance  by  a  Notice  to 
Airmen.  Tbe  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         •         •         •         • 

AEA  PA  D  Wiiliamsport.  PA  (Revised] 

Williamsport-Lycoming  County  Airport, 
Wiiliamsport.  PA 
(Lat.  41°14'31"  N..  long.  76°55'18"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  4.2-mile  radius  of  Williamsport- 
Lycoming  County  Airport.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airportypacility  Directory. 


Paragraph  6002 — Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AEA  PA  E2  Bradford.  PA  (Reriaed] 

Bradford  Regional  Airport,  PA 

(Ut.  4r48'll "  N..  long.  78°38'24''  W.) 
Bradford  VORTAC 
(Ut.  41°47'11"  N.,  long.  78°37'10"  W.) 
Within  a  4.3-miie  radius  of  tbe  Bradford 
Regional  Airport  and  within  3.1  miles  each 
side  of  the  Bradford  VORTAC  135°  radial 
extending  from  the  VORTAC  to  8.7  miles 
southeast  of  the  VORTAC.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


AEA  PA  E2  Du  Hois,  PA  [Revised] 

Du  Bois-)efferson  County  Airport.  Du  Bois. 
PA 


(Ut.  41°10'42~  N..  long._78°53'55"  W.) 
Du  Bois-Jefferson  County  Airport  Northeast 
Localizer  Course  OM 

(Ut.  41°13'11"  N..  long.  78°48'08"\V.) 
Clarion  VORTAC 

(Lat.  41°08'47"  N..  long.  79°27'29"  W.) 
'Within  a  4-mfle  radius  of  Du  Bois-)efferson 
County  Airport  and  within  2.6  miles  each 
.side  of  the  Du  Bois-fefferson  County  Airport 
ILS  localizer  northeast  course,  extending 
from  the  4-mile  radius  to  7.4  miles  northeast 
of  the  OM  and  within  2.2  miles  each  side  of 
.  the  Clarion  VORTAC  086°  radial,  extending 
from  the  4-mile  radius  zone  to  20  miles  east 
of  the  VORTAC  end  within  2.2  rniles  each 
side  of  a  242°  bearing  from  a  point  at  lat. 
41°10'30"  N..  long.  78°54'29"  W..  extending 
from  said  point  to  4.8  miles  southwest  of  said 
point.  This  class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
.Airportypacility  Directory. 
•      •  •         »         ••  '      •  ■ 

AEA  PA  E2  Erie.  PA  (New) 

Erie  International  Airport,  PA 

(Ut.  42°04'55''  N..  long.  80°10'34"  W.) 

Erie  VORTAC 
(Ut.  42°01'03"  N..  long.  80°17'34'-  W.) 

Within  a  4.2-mile  radius  of  Erie 
International  Airport;  and  that  airspace 
extending  upward  from  the  surface  extending 
northeast  of  the  4.2-mile  radius  from  within 
4  miles  northwest  of  the  Erie  VORTAC  054° 
radial  to  3.5  miles  southeast  of  the  Erie  ILS 
localizer  northeast  course  then  extending 
southwest  from  a  point  located  along  the  Erie 
localizer  northeast  course  9.2  miles  NE  of  lat. 
42°07'30"  N..  long.  80°05'36"  W..  to  the  4.2- 
mile  radius.  This  Class  E  airspace  area  is 
tffective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmea  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
«         •         •         *  • 

AEA  PA  E2  Harrisburg  Capital^City  Airport. 
PA  [New] 

Capiul  Qty  Airport.  Harrisburg.  PA 
(Ut.  40°13'01"  N.,  long.  76°51'05'-  W.) 
Within  a  4-mile  radius  of  Capital  City 
.Airport,  excluding  the  portion  that  coincides 
with  the  Harrisburg  International  Airport, 
PA.  Class  D  airspace  west  of  the  direct  lines 
described  as  follows:  a  line  bearing  028°  from 
a  point  at  lat.  40*1 2'23"  N.,  long.  76°48'37" 
W..  extending  from  said  point  to  the  point  of 
intersection  with  the  Harrisburg  Capital  Cit>-. 
PA.  4-mile  radius  and  a  line  bearing  191° 
from  a  point  at  laL  40°12'23"  N.,  long. 
76°48'37"  W.,  extending  from  said  point  to 
the  point  of  intersection  vrith  the  Harrisburg 
Capital  City,  PA,  4-mile  radius;  and  that 
airspace  extending  upward  from  the  surface 
within  1.8  miles  each  side  of  the  extended 
centerline  of  Capital  City  Airport  Runway  26 
extending  from  the  west  end  of  Runway  26 
to  7.2  miles  west  of  the  west  end  of  Runway 
26.  This  Class  E  airspace  area  is  effective 
,  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 


thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •        -m        •         • 

AEA  PA  E2  Lancaster,  PA  [New] 
Uncaster  Airport.  PA 

(Ut.  40°07'18"  N.,  long.  76°17'46"  W.) 
Lancaster  VORTAC 
(Ut.  40°07'12"  N.,  long.  76°17'29"  W.) 
Within  a  4.1-mile  radius  of  Uncaster 
Airport;  and  that  airspace  extending  upward 
from  the  surface  within  2.7  miles  each  side 
of  Uncaster  VORTAC  260°  radial  extending 
from  the  VORTAC  to  7.4  miles  west  of  the 
VOTTAC  and  within  2.7  miles  each  side  of 
th^iancaster  VORTAC  128°  radial  extending 
from  the  VORTAC  to  7.4  miles  southeast  of 
the  VORTAC  and  within  1.8  miles  each  side 
of  the  Uncaster  VORTAC  055°  radial 
extending  from  the  VORTAC  to  4.4  miles 
northeast  of  the  VORTAC  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
w  il)  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

•  •         *         •         * 

AEA  PA  E2  North  Philadelphia,  PA  [New] 

"  Northeast  Philadelphia  Airr>ort.  Philadelphia. 
PA 
(Ut.  40°04'55"  N.,  long.  75°00'39'  W.) 
Warminster  NAWC 
(Ut.  40°11'57"  N.,  Long.  75°03'58"  W.) 
Within  a  4.2-mile  radius  of  Northeast 
Philadelphia  Airport  extending  clockwise 
from  a  030°  bearing  to  a  252°  bearing  from 
the  airport  and  within  a  5.3-mile  radius  of 
the  Northeast  Philadelphia  Airport  extending 
clockwise  from  a  252°  bearing  to  a  030° 
bearing  from  the  airport,  excluding  the  north 
portion  subtended  by  a  chord  drawn  between 
the  points  of  intersection  of  the  5.3-mile 
radius  with  that  portion  of  the  Willow  Grove. 
PA,  Class  D  airspace  area  centered  on 
Warminster  NAWC  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


7.4  miles  south  and  within  2.2  miles  each 
side  of  a  301°  bearing  from  a  point  at  lat. 
40°23'00"  N..  long.  75°58'41"  W..  extending 
from  said  point  to  5.2  miles  northwest  of  said 
point  and  within  1.8  miles  each  side  of  a 

•  352°  bearing  from  a  point  at  lat.  4O°23'06"  N.. 

^ong.  75°57'47"  W.,  extending  from  said 
point  to  4  miles  north  of  said  point.  This 
Class  E  airspace  azea  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  published 
continuously  in  the  Airport/Facility 
Directory.    ' 


AEA  PA  E2  Wiiliamsport,  PA  [New] 

Williamsport-Lycoming  County  Airport. 
Wiiliamsport.  PA 
(Ut.  41°14'31"  N.,  long.  76°55'18"  W.) 
Within  a  4.2-mile  radius  of  Williamsport- 
Lycoming  County  Airport;  and  that  airspace 
extending  upward  from  the  surface  within  a 
7-mile  radius  of  Williamsport-Lycoming 
County  Airport  extending  clockwise  from  a 
270°  bearing  to  a  312°  bearing  from  the 
airport  and  within  an  11.3-mile  radius  of 
Williamsport-Lycoming  Airport  extending 
clockwise  from  a  312°  bearing  to  a  350° 
bearing  from  the  airport  and  within  an  11.3- 
mile  radius  of  Williamsport-Lycoming 
County  Airport  extending  clockwise  from  a 
004°  bearing  to  a  099°  beariiig  from  the 
airport  and  within  3.5  miles  south  of  the 
Williamsport-Lycoming  County  Airport  east 
localizer  course  extending  from  the  4.2-mile 
radius  of  the  airport  east  to  a  099°  bearing 
from  the  airport  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director)-. 


Paragraph  6004 — Class  E  airspace  areas 
designated  as  an  extension  to  a  Oass  D 
surface  area 


AEA  PA  E2  Reading.  PA  [New] 

Reading  Regional/Carl  A.  Spaatz  Field, 
Reading,  PA 
(Lat.  40°22'42"  N..  long.  75°57'55"  W.) 
SHAPPOM 

(Ut.  40°18'23''  N..  long.  75°56'59"  W.) 
Within  a  4.2-mile  radius  of  Reading 
Regional/Carl  A.  Spaatz  Field  extending 
clockwise  from  a  160°  bearing  to  a  030° 
bearing  from  the  airport  and  within  a  4.8- 
mile  radius  of  Reading  Regional/Carl  A. 
Spaatz  Field  Airpwrt  extending  clockwise 
from  a  030°  bearing  to  a  160°  bearing  from 
the  airport;  and  that  airspace  extending 
upward  from  the  surface  «vithin  4  miles  each 
side  of  the  Reading  Regional/Carl  A  Spaatz 
Field  ILS  localizer  south  course  extending 
from  the  4.2-mile  radius  and  4.8-mile  radius 
to  7.4  miles  south  of  the  SHAPP  OM  and 
within  3.5  miles  each  side  of  a  161°  bearing 
from  a  point  at  lat.  40°22'32~  N..  long. 
75°57*56''  W..  extending  from  said  point  to 


AEA  PA  E4  Erie.  PA  [Revised] 

Erie  International  Airport.  PA 

(Ut.  42°04'55"  N..  long.  80°10'34"  W.) 
Erie  VORTAC 
(Ut.  42n)l'03"  N..  long.  80°17'34"  W.) 
That  airspace  extending  upward  from  the 
surface  extending  northeast  of  the  Erie 
International  Airport  4.2-mile  radius  from 
within  4  miles  northwest  of  the  Erie 
VORTAC  054°  radial  to  3.5  miles  southeast 
of  the  Erie  ILS  localizer  northeast  course  then 
extending  southwest  from  a  pwint  located 
along  the  Erie  localizer  northeast  course  9.2 
miles  NE  of  lat.  42°07'30"  N..  long.  80°05'36" 
W.,  to  the  4.2-mile  radius  of  the  airport  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
•        *         •   •     •         * 

AEA  PA  E4  HarridNifg  Capital  City  Airport. 
PA  [Revised] 

Capital  City  Airport.  Harrisburg.  PA 
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(Lat.  40°13'01"  N..  long.  76''51'05"  W.) 
That  airspace  extending  upward  from  the 
surface  within  1.8  miles  each  side  of  the 
extended  centerline  of  Capital  City  Airport 
Runway  26  extending  from  the  west  end  of 
Runway  26  to  7.2  miles  west  of  the  west  end 
of  Runway  26.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •         *         •         * 

AEA-PA  E4  Williamsport,  PA  [Revised] 

VVilliamsport-Lycomlng  County  Airport, 
Williamsport,  PA 
(Ut.  41°14'31"N..iong.  76''55'18"  \V.) 

That  airspace  extending  upward  from^the 
surface  within  a  7-mile  radius  of 
Williamsp)ort-Lycoming  County  Airport 
extending  clockwise  from  a  270°  bearing  to 
a  312°  bearing  from  the  airport  and  within  an 
11.3-mile  radius  of  Williamsport-Lycoming 
Airport  extending  clockwise  from  a  312° 
bearing  to  a  350°  bearing  from  the  airport  and 
within  an  11.3-mile  radius  of  WUliamsport- 
Lycoming  County  Airport  extending 
clockwise  from  a  004°  bearing  to  a  099° 
bearing  from  the  airport  and  within  3.5  miles 
south  of  the  Williamsport-Lycoming  County 
Airport  east  localizer  course  extending  from 
the  4.2-mile  radius  of  the  airport  east  to  a 
099°  bearing  from  the  airport.  This  Class  E 
airspace  area  is  effective  during  the  sf>ecific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airportypacility  Directory. 

*  *         •         *         « 

Issued  in  Jamaica,  New  York,  on  August 
22, 1994. 
John  S.  Walker. 
Manager,  Air  Traffic' Division. 
[FR  Doc.  94-21976  Filed  9-6-94;  8:45  amj 
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14CFRPart71 

[Airspace  Docket  No.  94-AEA-07] 

Establishment  of  Class  E  Airspace; 
Trenton,  NJ 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Trenton,  NJ.  Presently,  this 
area  is  designated  as  Class  D  airspace 
when  the  associated  control  tower  is  in 
operation.  However,  controlled  airspace 
to  the  surface  is  needed  when  the 
control  tower  located  at  this  location  is 
closed.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  instrument  flight  rules  (IFR) 
operations  when  the  control  tower  is 
closed. 


DATES:  Effective  Date:  0901  U.T.C. 
December  8, 1994. 

Comment  Date:  Comments  must  be 
received  on  or  before  October  10, 1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  Air  Traffic 
Division,  AEA-500,  Airspace  Docket 
Number  94-AEA-07,  F.A.A.  Eastern 
Region,  Fitzgerald  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
address  Usted  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  Jordan,  Airspace  Specialist, 
System  Management  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-0857. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments,  and  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
extending  upward  from  the  surface  at 
Trenton,  NJ.  Currently,  this  airspace  is 
designated  as  Class  D  when  the 
associated  control  tower  is  in  operation. 
Nevertheless,  controlled  airspace  to  the 
surface  is  needed  for  IFR  operations  at 
Mercer  Coimty  Airport,  Trenton,  NJ 
when  the  control  tower  is  closed.  The 
intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  this  airport  when  the 
control  tower  is  closed.  As  noted  in  the 
Airspace  Reclassification  Final  Rule, 
published  in  the  Federal  Register  on 
December  17, 1991,  airspace  at  an 
airport  with  a  part-time  control  tower 
should  be  designated  as  a  Class  D 


airspace  area  when  the  control  tower  is 
in  operation,  and  as  a  Class  E  airspace 
area  when  the  control  tower  is  closed 
(56  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American    . 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  paragraph  6002  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
pubhshed  subsequently  in  the  Order. 
Under  the  circumstances  presented,  the 
FAA  concludes  that  thei^  is  an 
immediate  need  to  establish  this  Class  E 
siuface  area  in  order  to  promote  the  safe 
and  efficient  handling  of  air  traffic  in 
these  areas.  Therefore,  I  find  that  notice 
and  public  procedures  under  5  U.S.C. 
553(b)  are  impracticable  and  contrary  to 
the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  Executive  Order  10854,  24  FR  9565.  3 
CFR,  1959-1963  Comp.,  p.  389;  49  U.S.C 
106(g);  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
AdminisL'ation  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 


September  16. 1994,  is  amended  as 
follows: 

Paragraph  6002— aass  E  airspace  areas 
desigrtated  as  a  surface  area  for  an  airport 

AEA  NJ  E2  TFenton.  ^fJ  (New) 

Morcer  County  Airport.  Trenton.  NJ 

(Lat  40°16'36"  N..  long.  74°48'49"  W  ) 
Yardley  VORTAO 
(Lat.  40°15'12"  N..  long.  74°54'27"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2.700  feel  MSL 
Within  a  4.1-mile  rddhis  of  Mortpj  County 
Airport  and  within  2.2  miles  north  of  the' 
Yardley  VOKTAC  064°  radial  and  within  1.8 
miles  south  of  the  Yardley  VORTAC  070° 
radial  extending  from  the  4.1-mile  rddius  to 
the  VORTAC  This  Class  E  airspace  is 
effective  during  specific  dates  and  times 
established  in  advance  by-a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  published  continuously  in  thi- 
Airport/Facility  Directory. 

Issued  in  Jamaica,  New  York,  on  Aueusl 
19. 1994. 

John  S.  Walker. 

Manager,  Air  Traffic  Division. 

IFK  Doc  94-21981  Filed  9-6-94:  8:45  am) 
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14  CFR  Part  73 

(Airspace  Docket  No.  92-AWP-6] 

Alteration  and  Subdivision  of 
Restricted  Area  R-2503  and 
Revocation  of  R-2533;  California 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies 
Restricted  Area  R-2503.  Camp 
Pendleton,  CA;  and  subdivides  the  area 
into  three  separate  areas  designated  as 
R-2503A.  R-2503B.  and  R-2503C.  R- 
2503A  will  incorporate  part  of  the 
existing  Restricted  Area  R-2533. 
Oceanside.  CA.  R-2533  will  be  removed 
I  oacurrent  with  this  action.  This  action 
will  allow  Marine  Corps  Base  Camp 
Pendleton  to  accomplish  required 
training. 

EFFECTIVE  DATE:  0901  UTC.  October  13 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Military  Operations  Program 
Offire  (ATM--420),  Office  of  Air  Traffic 
System  Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
telephone:  (202)  267-9361. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  23.  1993,  the  FAA 
liroposed  to  amend  part  73  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  73)  by  subdividing  Restricted  Area 
R-2503,  Camp  Pendleton.  CA,  into  three 
separate  areas  designated  as  R-2503A. 
R-2503B,  and  R-2503C  and  by 
removing  R-2533.  Oceanside.  CA  (58  FR 
61854).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  This 
action  also  corrects  an  inadvertent  error 
that  -was  published  in  the  notice 
concerning  the  base  commander's  name 
listed  in  the  using  agency. 
"Commanding  Officer"  should  have 
been  "Conmianding  General."  Except, 
for  the  change  noted  above,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  Section  73.25  of  part  73 
of  the  Federal  Aviation  Regulations  wa-< 
republished  in  FAA  Order  74nn.8R 
dated  Man:h  9.  1994. 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  siibdividtts 
Restricted  Area  R-2503.  Gimp 
Pendleton,  CA.  into  three  separate  areas 
designated  as  R-2503A,  R-2503B.  and 
R-2503C.  Camp  Pendleton  has  found 
-that  having  two  restricted  areas  with 
.similar  sounding,  but  different  numb«>rs 
is  confusing,  and  has  requested  that  R- 
2533  be  removed  and  modified  under 
the  designation  of  R-2503A.  R-2503A  is 
smaller  in  size  than  the  current  R-2533. 
The  southwestern  boundar>-  of  R-2503A 
will  be  2  miles  closer  to  the  shon:line 
so  that  the  distance  that 
nonparticipating  aircraft  will  neetl  to  fly 
offshore  to  avoid  the  area  will  be 
reduced.  Additionally,  the  boundary  on 
the  nortliwestem  side  of  R-2503A  vvill 
be  adjusted  to  return  airspace  near  San 
Clemente  to  the  public.  R-2503B  is  a 
slightly  enlarged  version  of  the  existing 
R-2503.  The  southwestern  boundary 
vvill  be  mo\'ed  1  mile  toward  the 
shoreline  to  enable  the  Marine  Corps  to 
provide  requisite  training.  R-2503C  is 
new  airspace  which  will  extend  from 
15.000  to  27,000  feet  and  will  overlie 
approximately  three-fourths  of  R- 
2503B.  The  Marine  Corps  has  requested 
this  additional  airspace  to  accomplish 
required  training,  such  as  high  angle, 
high  altitude  artillery  firing,  and  has 
indicated  that  its  use  will  typically  be 
less  than  40  hours  per  year.  A  change 
to  the  using  agency  to  standardize 
format  is  also  included  in  this  action. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  legulatory  artion  '  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipattKl 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
n  significant  economic  impact  on  a 
substantial  number  of  .small  entities 
under  the  criteria  of  the  Regulator>' 
Flexibility  Act. 

Fnvironmental  Review 

An  Environmental  Assessment  (E.A)  of 
this  action,  resulting  in  a  Finding  of  No 
Significant  Impact  (FONSI).  was 
completed  by  the  Environmental  and 
Natural  Resources  Management  Office, 
Marine  Corps  Base  Camp  Pendleton. 
CA.  The  FAA  has  reviewed  the  EA,  and 
adopts  the  EA/FONSI,  as  supplemented 
by  the  Marine  Corps.  The  FA.'K 
concludes  that  this  action  will  have  no 
significant  impact  on  the  environment. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 
.\doption  of  the  Amendment 

In  consideration  of  the  loregoifig.  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— {AMENDED] 

1.  rhe  auihority  titation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  apj).  n-18(d).  i;iri4{a]. 
1310.  1522:  E.O.  10854.  24  FK  95(15,  3  CTR. 
1959-1963  Comp..  p.  389;  49  1!  .S  C  106(f;); 
14(:FK  11.69. 

§73.25    [Amended] 

2.  ^73.25  is  amended  as  follows: 
R-2503  Camp  Pendleton.  CA  jRemoved] 
R-2503A  Camp  Pendleton.  C\  INeuJ 

Boundarit^.  Beginning  at  Jat.  33'1'L''42"  \.. 
long.  117°36'45"  W.;  to  lat.  3.3°27-13'  N.. 
long.  117°34'17-\V.:tolat.  33°18'4r  N.. 
long.  117°23'58"  VV,:  to  lat  33°17'30"  \.. 
long.  n7°16'43"\V.:  to  lat.  33°]4:09'  .\.. 
long.  1 17°26'38"  \V.:  to  the  point  of 
l)oginning  by  following  a  line  1  NM  frum  und 
piirailc!  to  the  shoreline. 

Designated  altitudes.  Surface  to  2.000  feet 
M.SL 

Time  of  designation.  0600-2400  IfKsil  fim.' 
d;iily:  other  times  by  NOTAM. 

(imtrolling  agency.  FAA.  Lo.s  Angiitis 
ARTfX:. 

r.sing  dgency.  i;..S.  Miirinc  Corps, 
(jmimanding{;enerdl.  MCB  Camp  Hendletwi. 
CA 
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R-2503B  Camp  Pendleton,  CA  (New) 

Boundaries.  Beginning  at  lat.  33»24'23"  N.. 
long.  linS'lB"  W.;  to  lat.  33»18'00"  N.. 
long.  117''16'11"  W.;  to  lat  SS'lT^O"  N., 
long.  117'16'43  "  W.;  to  lat.  33'18'41 "  N., 
long.  117»23'58"  W.;  to  lat.  33''27'13"  N., 
long.  117''34'17"  W.;  to  lat.  33''30'13"  N., 
long.  117"'29'16"  W.;  to  the  point  of 
beginning. 
Designated  altitudes.  Surface  to  15.000  feet 
MSL 

Time  of  designation.  0600-2400  local  time 
daily;  other  times  by  NOT  AM. 

Controlling  agency.  FAA,  Los  Angeles 
ARTCC. 

Using  agency.  U.S.  Marine  Corps. 
Commanding  General,  MCB  Camp  Pendleton. 
CA. 

R-2503C  Camp  Pendleton,  CA  (New] 

Boundaries.  Beginning  at  lat.  33''24'23  "  N., 
long.  117''15'18"  W.;  to  lat.  SS'lS^l" N.. 
long.  117»23'58"  W.;  to  lat.  33''27'13"  N., 
long.  117<'34'17"  W.;  to  lat.  33''30'13"  N., 
long.  117''29'16"  VV.;  to  the  point  of 
beginning. 
Designated  altitudes.  15,000  feet  MSL  to  FL 
270. 

Time  of  designation.  Intermittent  by 
NOTAM  at  least  24  hours  in  advance,  and 
with  the  concurrence  of  the  controlling 
agency,  not  to  exceed  40  hours  annually. 
Controlling  agency.  FAA,  Los  Angeles 
ARTCC. 

Using  agency.  U.S.  Marine  Corps, 
Commanding  General,  MCB  Camp  Pendleton, 
CA. 

R-ZS33  OceanSide,  CA  (Removedl 

Issued  in  Washington,  DC,  on  August  29. 
1994. 

Nancy  B.  Kalinowski, 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
jFR  Doc.  94-21982  Filed  9-6-94,  8:45  am) 
8M.LM6  CODE  4910-13-P 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 

pocket  No.  91 F-0449] 

Indirect  Food  Additives:  Polymers 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  hydrogenated  butadiene/ 
acrylonitrile  copolymers  in  repeated  use 
food-contact  articles.  This  action  is  in 
response  to  a  petition  filed  by  Polysar 
Rubber  Corp. 

DATES:  Effective  September  7,  1994; 
written  objections  and  requests  for  a 


hearing  by  October  7, 1994.  The  Director 
of  the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51  of  a  certain  publication 
in  21  CFR  177.2600(c)(4)(i),  effective 
September  7, 1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  ParJdawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration.  200  C  St.  S\V., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
December  19, 1991  (56  PR  65907),  FDA 
announced  that  a  food  additive  petition 
(PAP  2B4299)  had  been  filed  by  Polysar 
Rubber  Corp.,  1265  South  Vidal  St., 
Samia,  Ontario,  Canada  NTT  7MI.  The 
petition  proposed  that  the  food  additive 
regulations  be  amended  in  §  177.2600 
Rubber  articles  intended  for  repeated 
use  (21  CFR  177.2600)  to  provide  for  the 
safe  use  of  hydrogenated  butadieneA 
acrylonitrile  copolymers  in  repeated  use 
food-contact  articles. 

FDA,  in  its  evaluation  of  the  safety  of 
this  additive,  reviewed  the  safety  of  the 
additive  and  the  chemical  impurities 
that  may  be  present  in  the  additive 
resulting  from  its  manufacturing 
process.  Although  the  additive  itself  has 
not  been  shown  to  cause  cancer,  it  has 
been  found  to  contain  minute  amounts 
of  unreacted  acrylonitrile,  a 
carcinogenic  reactant  used  in  the 
manufacture  of  the  additive.  Residual 
amounts  of  reactants  and  manufacturing 
aids,  such  as  acrylonitrile,  are 
commonly  found  as  contaminants  in 
chemical  products,  including  food 
additives. 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  die 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3;(A),  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  FDA's  food  additive 
regulations  (21  CFR  170.3(i))  define 
"safe"  as  "a  reasonable  certainty  in  the 
minds  of  competent  scientists  that  the 
substance  is  not  harmful  under  the 
intended  conditions  of  use." 

The  anticancer  or  Delaney  clause 
(section  409(c)(3)(A)  of  the  act)  further 
provides  that  no  food  additive  shall  be 
deemed  safe  if  it  is  found  to  induce 
cancer  when  ingested  by  man  or  animal. 


Importantly,  however,  the  Delaney 
clause  applies  to  the  additive  itself  and 
not  to  the  impurities  in  the  additive. 
That  is,  where  an  additive  itself  has  not 
been  shown  to  cause  cancer,  but 
contains  a  carcinogenic  impurity,  the 
additive  is  properly  evaluated  under  the 
general  safety  clause  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasortable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive  [Scott  v. 
FDA  728  F.2d  322  (6th  Qr.  1984)). 

n.  Safety  of  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  additive,  hydrogenated 
butadiene/acrylonitrile  copolymer,  will 
result  in  exposure  to  the  additive  of  no 
greater  than  7  parts  per  trillion  (ppt)  in 
the  daily  diet  (Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  testing  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  from 
acute  toxicity  studies  on  the  additive. 
No  adverse  effects  were  reported  in 
these  studies. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limit  of  risk  presented 
by  acrylonitrile,  a  carcinogenic  chemical 
that  may  be  present  as  an  impurity  in 
the  additive.  This  risk  evaluation  of 
acrylonitrile  has  two  aspects:  (1) 
Assessment  of  the  exposure  to  the 
impurity  from  the  proposed  use  of  the 
additive:  and  (2)  extrapolation  of  the 
risk  observed  in  the  animal  bioassays  to 
the  conditions  of  probable  exposure  to 
humans. 

A.  Acrylonitrile 

FDA  has  estimated  the  worst-case 
exposure  to  acrylonitrile  from  the 
petitioned  use  of  the  additive  in  the 
manufacture  of  repeated  use  food- 
contact  articles  to  be  0.02  ppt  of  the 
daily  diet  (3  kilograms)  or  0.06 
nanogram  (ng)  per  person  per  day  (Ref. 
1).  The  agency  used  data  from  two 
carcinogenicity  studies  on  acrylonitrile 
monomer  fed  to  rats  to  estimate  the 
upper-bound  limit  of  lifetime  human 
risk  from  exposure  to  this  chemical 
stemming  from  the  proposed  use  of 
hydrogenated  butadiene/acrylonitrile 
copolymers  and  the  level  of  acrylonitrile 
that  may  be  present  in  the  additive  (Ref. 
3).  The  results  of  the  bioassays  on 
acrylonitrile  monomer  demonstrated 
that  the  material  was  carcinogenic  for 


rats  under  the  conditions  of  the  studies. 
The  test  material  caused  significantly 
increased  incidences  of  carcinogenic 
tumors  at  many  tissue  sites. 

Based  on  the  estimated  worst-case 
exposure  of  0.06  ng  per  person  per  day, 
FDA  estimates  that  the  upper-bound 
limit  of  individual  lifetime  risk  from  the 
use  of  the  hydrogenated  butadiene/ 
acrylonitrile  copolymers  is  8  x  IQ-"  or 
8  in  100  billion  (Ref.  4).  Because  of  the 
numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  hfetime  averaged 
individual  daily  exposure  to 
acrylonitrile  is  expected  to  be 
substantially  less  than  the  worst-case 
exposure,  and  therefore,  the  calculated 
upper-bound  limit  of  risk  would  be  less. 
Thus,  the  agency  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  from 
exposure  to  acrylonitrile  would  result 
from  the  proposed  use  of  hydrogenated 
butadiene/acrylonitrile  copolymers. 

B.  Conclusion  on  Safety 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
additive  in  repeated  use  food-contact 
articles  is  safe.  Based  on  this 
information,  the  agency  has  also 
concluded  that  the  additive  will  have 
the  intended  technical  effect.  Therefore, 
§  177.2600  should  be  amended  as  set 
forth  below. 

C.  Need  for  Specifications 
The  agency  has  also  considered 

whether  a  specification  is  necessary  to 
control  the  amount  of  acrylonitrile 
impurity  in  the  food  additive.  The 
agency  finds  that  a  specification  is  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  level  at  which 
acrylonitrile  may  be  expected  to  remain 
as  an  impurity  following  production  of 
the  additive,  the  agency  would  not 
expect  this  impurity  to  become  a 
component  of  food  at  other  than 
extremely  small  levels;  and  (2)  the 
upper-bound  limit  of  lifetime.risk  from 
exposure  to  this  impurity,  even  under 
worst-case  assumptions,  is  very  low, 
less  than  8  in  100  billion. 

In  accordance  with  §  171.1(h)  (21  CFR 
171,l(b)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  vdll  delete  from  the 
documents  any  materials  that  are  not 
available  for  pubfic  disclosure  before 
making  the  documents  available  for 
inspection. 


in.  EnTlronmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

rv.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  7,  1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  vmtten  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  Uie  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

V.  References 

The  followitig  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  the  Chemistry 
Review  Branch  (HFS-247)  to  the  Indirect 
Additives  Branch.  FDA  (HFS-216), 
concerning  FAP  2B4299  (Polysar  Rubber 
Corp.)  and  exposure  to  the  food  additive  and 
its  component  (acrylonitrile),  November  24. 
1992. 

2.  Kokoski.  C.  J.,  "Regulatory  Food 
Additive  Toxicology,"  in  Chemical  Safety 
Regulation  and  Compliance,  edited  by  K  " 


Homburger,  J.  K.  Marquis,  and  S.  Karger, 
New  York.  NY,  pp.24-33.  1985. 

3.  Memorandum  of  the  Cancer  Assessment 
Committee.  Center  for  Food  Safety  and 
Applied  Nutrition.  FDA,  on  "Acrylonitrile 
Risk  Assessment,"  dated  November  24, 1981. 

4.  Memorandum  from  the  Quantitative 
Risk  Assessment  Conmiittee.  Center  for  Food 
Safety  and  Applied  Nutrition,  FDA, 
concerning  acr>lonitrile  (FAP  2B4299).  dated 
April  19.  1993. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 
Incorporation  by  reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  409.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348.  379e). 

2.  Section  177.2600  is  amended  in 
paragraph  (c)(4)(i)  by  alphabetically 
adding  a  new  entry  to  read  as  follows: 

§177.2600    Rut>t>er  articles  intended  for 
repeated  use. 

(c)«'« 
(4)  •  •  • 

(!)•*• 

Hydrogenated  butadiene/acrylonitrile 
copolymers  (CAS  Reg.  No.  88254- 
10-8)  produced  when  acrjlonitrile/ 
butadiene  copolymers  are  modified 
by  hydrogenation  of  the  olefinic 
imsaturation  to  leave  not  more  than 
10  percent  trans  olefinic 
imsaturation  and  no  a.^-olefinic 
unsaturation  as  determined  by  a 
method  entitled  "Determination  of 
Residual  a.p-Olefinic  and  Trans 
Olefinic  Unsaturation  Levels  in 
HNBR,"  developed  October  1,  1991. 
by  Polysar  Rubber  Corp..  1256 
South  Vidal  St.,  Samia,  Ontario, 
Canada  N7T  7MI,  which  is 
incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Copies  may  be 
obtained  from  the  Division  of 
Petition  Control,  Center  for  Food 
Safety  and  Applied  NuUition  (HFS- 
215),  Food  and  Drug 
Administration,  200  C  St.  S\V., 
Washington,  DC  20204,  or  may  be 
examined  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
St.  NW.,  suite  700,  Washington,  DC. 
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Dated.  August  24, 1994. 
WiUiam  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc  94-21900  Filed  9-6-94;  8:45  am) 
BU.UNG  COOC  416»-ei-P 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGO0&-04-07q 
RIN  2115-nAE47 

DrawtHidge  Operations  Regulations; 
Pamunkey  River,  West  Point,  VA 

AGENCY:  Coast  Guard,  DOT. 

ACnOW:  Final  rule. 

summary:  The  Coast  Guard  is  changing 
the  regulations  governing  the  operation 
of  the  Eltham  drawbridge,  SR  33,  across 
Pamunkey  River,  mile  1.0,  located  in 
West  Point.  Virginia,  by  restricting 
commercial  fishing  and  crabbing  vessels 
and  recreational  vessels  from  opening 
the  bridge  between  the  hours  of  7  a.m. 
to  9  ajn.,  12  noon  to  1  p.m.  and  4  p.m. 
to  6  p.m.  The  remaining  times  those 
vessels  are  restricted  to  opening  the 
bridge  on  the  hour,  Monday  through 
Friday,  except  Federal  hohdays. 
This  is  intended  to  provide  for 
regulatory  scheduled  drawbridge 
openings  to  help  reduce  motor  vehicle 
traffic  delays  and  congestion  on  the 
roads  and  highways  linked  by  this 
drawbridge,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
October  7, 1994. 

FOn  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  (804)  398- 
6222. 

SUPPt.EMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Bill  H. 
Brazier,  Project  Officer,  and  LT  Monica 
L.  Lombardi,  Project  Attorney,  Fifth 
Coast  Guard  District. 

Regulatory  History 

On  May  20, 1994,  the  Coast  Guard 
published  a  Supplemental  Notice  of 
Proposed  Rulemaking  entitled 
Pamunkey  River.  West  Point,  Virginia, 
in  Federal  Register  (59  FR  25474).  The 
comment  period  ended  July  19, 1994. 
The  Coast  Guard  received  three  letters 
commenting  on  the  proposal.  Prior  to 
publishing  the  Supplemental  Notice  of 
Proposed  Rule,  the  Coast  Guard  also 
published  Public  Notice  5-818  and  the 


original  Notice  of  Proposed  Rulemaking 
entitled  Pamunkey  River,  West  Point, 
Virginia,  in  Federal  Register  (58  FR 
62303).  The  comment  period  ended 
January  10, 1994.  The  Coast  Guard 
received  66  letters  commenting  on  the 
proposal. 

Background  and  Purpose 

The  original  Notice  of  Proposed  Rule 
announced  that  a  proposal  was  l>eing 
considered  to  restrict  openings  of  the 
Eltham  Bridge  to  all  vessels  during 
morning,  noon,  and  evening  rush  hours, 
between  the  hours  of  7  a.m.  to  9  a.m., 
12  noon  to  1  p.m.  and  4  p.m.  to  6  p.m., 
Monday  through  Friday;  except  Federal 
holidays. 

As  a  result  of  the  proposed  rule  and 
the  public  notice,  comments  were 
received  from  the  maritime  community 
and  the  motoring  public.  The  motorists 
all  were  in  favor  of  the  proposed 
restrictions  during  peak  traffic  hours  to 
reduce  traffic  disruption,  delays, 
congestion  and  minor  accidents.  The 
commercial  marine  industry  was 
opposed  to  restricting  the  openings, 
based  on  economic  impact  concerns, 
safety  and  tidal  navigational 
requirements. 

Following  further  investigation  by  the 
Coast  Guard,  it  was  determined  that  the 
major  cause  of  traffic  congestion  due  to 
bridge  lifts  for  the  Eltham  Bridge  was 
contributed  by  commercial  fisherman, 
crabbers  and  recreadonal  boaters 
requesting  frequent  bridge  lifts  during 
rush  hour  traffic  periods.  These 
mariners,  for  the  most  part,  could  pass 
through  without  a  bridge  lift,  by 
lowering  their  antennae.  The  remainder 
of  the  maritime  industry,  consisting  of 
piloted  vessels  and  large  tugs  and 
barges,  passing  through  this  bridge  is 
very  sporadic.  The  bridge  tender's  logs 
only  reflected  4  or  5  bridge  lifts  per 
month  for  these  vessels. 

The  Virginia  Department  of 
Transportation,  in  an  effort  to  improve 
this  situation,  has  requested  these 
revised  regulations.  It  agreed  to 
changing  the  original  request  by 
excluding  larger  classes  of  maritime 
vessels  from  the  restrictions,  and  to 
placing  new  restrictions  on  commercial 
fishing  and  crabbing  vessels  and 
recreational  vessels  which  create  most 
of  the  problem. 

Discussion  of  Comments  and  Change 

The  three  comments  received  as  a 
result  of  the  Supplemental  Notice  of 
Proposed  Rule  issued  by  the  District 
Commander  are  all  in  favor  of  the  new 
restrictions  for  the  Eltham  Bridge.  No 
new  or  additional  changes  are  being 
made  to  the  regulatory  language  of  this 
final  rule. 


Regulatory  Evaluation 

This  action  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  luinecessary. 

This  opinion  is  based  on  the  fact  that 
the  regulations  will  not  imduly  cause  a 
hardship  on  commercial/military 
vessels  who  will  he  able  to  plan  their 
vessel  transits  around  the  hours  of 
restriction. 

Small  Entities 

No  comments  were  received 
concerning  small  entities  or  on  the 
economic  impact  this  rule  would  have 
on  small  entities.  Since  the  impact  on 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  et  seq.),  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Even  though  commercial  crabbers  and 
small  fishing  vessel  operators  would  be 
restricted  xmder  the  proposed 
regulations,  the  Coast  Guard  believes 
the  proposed  op>ening  schedule  for  these 
operators  is  not  unduly  restrictive. 
These  vessel  operators  can  still  crab  and 
fish,  but  they  will  have  to  time  their 
requests  for  openings  of  the  bridge  to 
coincide  with  the  proposed  new 
schedule.  This  should  not  cause  any 
economic  hardship.  Because  it  expects 
the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  vtrill  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 


excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  placed  in  the  rulemaking 
docket 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  part  117  of  Title 
-  33.  Code  of  Federal  Regulations  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

l.The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Aatliority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05.1(g). 

2.  Section  117.1023  is  added  to  read 
as  follows: 

9117.1023    Pamunkey  River. 

(a)  The  draw  of  the  Eltham  Bridge 
(SR33/30),  mile  1.0,  located  in  West 
Point,  Virginia,  shall  open  on  signal; 
except  that,  the  bridge  need  not  open  for 
commercial  crabbing  and  fishing  vessels 
and  recreational  vessels  on  Mondays 
through  Fridays,  except  Federal 
Holidays,  from  7  a.m.  to  9  a.m.,  12  noon 
to  1  p.m.  and  4  p.m.  to  6  p.m.,  at  all 
other  times,  the  bridge  will  open  for 
these  vessels  only  on  the  hour,  Monday 
through  Friday,  except  Federal  hohdays. 

(b)  Pubhc  vessels  of  the  United  States 
and  vessels  in  an  emergency  involving 
danger  to  Ufe  or  property  shall  be 
passed  at  any  time. 

Dated:  August  12, 1994. 

T-E.  Scfawartz. 

Acting  Commander,  Fifth  Coast  Guard    '    . 
District. 
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33  CFR  Part  165 

[COTP  Los  Angeles-Long  Beach,  94-004] 

RtN2115-AA97 

Safety  Zone;  Los  Angeles  Hart>or-San 
Pedro  Bay.  CA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Interim  final  rule  with  request 

for  comments. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  two 
locations  on  the  waters  of  San  Pedro 
Bay.  California.  The  event  requiring 
establishment  of  this  safety  zone  is  the 
dredging  and  landfill  activities 
associated  with  the  Port  of  Los  Angeles 


Pier  400  project.  Diu-ation  of  this  project 
is  estimated  to  be  33  months.  There  will 
be  two  separate  safety  zone  locations 
covered  by  this  rulemaking.  The  first 
location,  the  site  of  the  future  Pier  400, 
is  to  the  east  of  the  Los  Angeles  main 

_  channel,  adjacent  to  Reservation  Point. 
It  encompasses  anchorages  B1-B3,  B6- 
B8,  C1-C3.  and  C7-C9.  The  second 
location  is  to  the  southwest  of  the  main 
channel  which  will  transform 
anchorages  A1-A5  into  a  permanent 

,   shallow  water  habitat  as  a  mitigation 
measure  for  the  Pier  400  landfill  project. 
Entry  into,  transit  through,  or  anchoring 
within  the  safety  zones  by  vessels  other 
than  those  engaged  in  the  construction 
of  Pier  400  or  the  development  of  the 
shallow  water  habitat  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

EFFECTIVE  DATE:  The  safety  zones  will  be 
effective  at  12:01  ajn.  PDT  on 
September  6, 1994,  and  will  remain  in 
effect  until  canceled  by  the  Captain  of 
the  Port  Los  Angeles-Long  Beach,  CA. 

Comments:  Comments  on  this 
regulation  must  be  received  by 
November  7, 1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer.  Coast 
Guard  Marine  Safety  Office,  165  N.  Pico 
Avenue,  Long  Beach,  CA  90802. 
Comments  received  will  be  available  for 
inspection  and  copying  within  the  Port 
Safety  Division  at  MSO  Los  Angeles- 
Long  Beach.  Normal  office  hours  are 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Mike  Moore,  Coast  Guard 
Marine  Safety  Office  Los  Angeles-Long 
Beach,  California;  telephone  (310)  980- 
4454. 

SUPPl£MENTARV  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Following  normal  rulemaking 
procedures  could  not  be  done  in  a 
timely  fashion  in  that  the  Coast  Guard 
was  not  approached  concerning  the 
necessity  for  implementation  of  a  safely 
zone  until  later  in  the  Pier  400  planning 
process.  The  actual  stipulations  of  the 
safety  zone  were  not  finalized  until  a 
date  fewer  than  30  days  prior  to  the  start 
of  the  project. 

Although  this  regulation  is  published 
as  an  interim  final  rule  without  prior 
notice,  an  opportunity  for  public 
comment  is  nevertheless  desirable  to 
ensure  the  regulation  is  both  reasonable 
and  workable.  Accordingly,  persons 
wishing  to  comment  may  do  so  by 
submitting  written  Comments  to  the 


office  listed  under  ADDRESSES  in  this 
preamble.  Those  providing  comments 
should  identify  the  docket  number 
(COTP  Los  Angeles-Long  Beach.  CA; 
94-004)  for  the  regulation  and  also 
include  their  name,  address,  and 
reason(s)  for  each  qomment  presented. 
Persons  wanting  acknowledgement  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

Based  upon  the  comments  received, 
the  scope  of  the  regulation  may  be 
changed. 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
Chris  Lockwood,  project  officer  for  the 
Captain  of  the  Port,  and  Lieutenant 
Commander  Craig  Juckniess,  project 
attorney.  Eleventh  Coast  Guard  District 
legal  office. 

Discussion  of  Regulation 

The  construction  of  the  Pier  400 
project  is  scheduled  to  begin  on 
September  6, 1994.  Safety  zones  are 
necessary  to  saf^uard  recreational  and 
commercial  craft  from  the  dangers  of  the 
dredging  and  landfill  activities  in  the 
area  and  to  prevent  interference  with 
other  vessels  engaged  in  these 
operations.  Persons  and  vessels  are 
prohibited  from  entering  into,  transiting 
through,  or  anchoring  within  the  safety 
zones  unless  authorized  by  the  Captain 
of  the  Port  Los  Angeles-Long  Beach,  CA. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulator}'  policies  and 
procedures  of  DOT  is  unnecessar)'.  Only 
minor  delays  to  mariners  is  foreseen  as 
vessel  traffic  is  routed  around  the 
construction  areas. 

Collection  ofin  formation 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  R«;duction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
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criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Enviromental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B 
it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  33  CFR 
Part  165  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  section  165.1110  is  added  to 
read  as  follows: 

§  165.1110    Safety  Zone:  Los  Angeles 
Hart>or-San  Pedro  Bay,  CA 

(a)  Location.  All  waters  within  the 
following  boundaries  are  established  as 
a  safety  zone. 

(1)  Pier  400.  The  waters  of  Los 
Angeles  Harbor  encompassing  the  rock 
dike  and  landfill  for  the  construction  of 
Pier  400  as  defined  by  the  line 
connecting  the  following  coordinates: 


33'-42'-38"  N 
33»_42'-45"  N 
33«^2'-47"  N 
33o_42'-28"  N 


118''-16'-12"W. 
118°-16'-07"W. 
118°-15'-55"W. 
118''-15'-16"W. 


Uititude 
33='-44'-29"  N 
33='-43'-48"  N 
330^2-53"  N 
330-l2'-49"  N 
33'-42-56"  N 
330_43_51"N 


Longitudt 

118''-14'-14"  W. 

118°-13-56"W. 

118''-14'-35"W. 

n8°-14'-48"  W. 

118''-15-32"\V. 

118°-15'53"W. 


and  thence  along  the  shoreline  to  the 
point  of  origin. 

(2)  Shallow  nater  habitat.  The  waters 
of  Los  Angeles  Harbor  encompassing  the 
rock  dike  and  landfill  for  the 
development  of  a  permanent  shallow 
water  habitat,  as  defined  by  the  line 
connecting  the  following  coordinates: 


Latitude 
33<>_42'-24"  N 


Longitude 
llB"-rl6-28"W 
.ll8'-16'-22"  W 


JMI 


and  thence  along  the  San  Pedro 
Breakwater  to  the  point  of  origin. 

(b)  Effective  date.  This  section  is 
effective  beginning  12:01  a.m.  PDT  on 
September  6, 1994.  It  will  remain  in 
effect  until  canceled  by  the  Captain  of 
the  Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  zone  by  vessels 
not  involved  in  the  development  of  the 
shallow  water  habitat  or  the 
construction  of  Pier  400  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  Los  Angeles-Long  Beach.  C A. 

Dated:  August  23, 1994. 
E.E.  Page, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port  Los  Angeles-Long  Beach,  CA. 
|FR  Doc.  94-21911  Filed  9-6-94;  8:45  am] 

BILLING  CODE  4910-14-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  602,  628,  667,  and  682 

Secretary's  Procedures  and  Criteria  for 
Recognition  of  Accrediting  Agencies; 
State  Postsecondary  Review  Program; 
Federal  Family  Education  Loan 
Program;  and  Endowment  Challenge 
Grant  Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Secretary's 
Procedures  and  Criteria  for  Recognition 
of  Accrediting  Agencies;  State 
Postsecondary  Review  Programs; 
Federal  Family  Education  Loan 
Program;  and  Endowment  Challenge 
Grant  Program  to  add  the  Office  of 
Management  and  Budget  (OMB)  control 
numbers  to  certain  sections  of  the 
regulations.  Those  sections  contain 
information  collection  requirements 
approved  by  OMB.  The  Secretary  takes 
this  action  to  inform  the  public  that 
these  requirements  have  been  approved. 
EFFECTIVE  DATE:  September  7.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  L.  Bonner.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  S.W.. 
Room  5123,  Washington,  D.C.  20202. 
Telephone  (202)  401-8300.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 


SUPPLEMENTARY  INFORMATION:  On  April 
29, 1994.  final  regulations  were 
published  in  the  Federal  Register  for 

the  Secretary's  Procedures  and  Criteria 
for  Recognition  of  Accrediting  Agencies 
(59  FR  22250):  State  Postsecondary 
Education  Review  Program  (59  FR 
22286);  and  Federal  Family  Education 
Loan  Program  (59  FR  22462).  The  final 
regulations  for  the  Endowment 
Challenge  Grant  Program  were 
published  in  the  Federal  Register  on 
February  23.  1993  at  58  FR  11162. 
Compliance  with  the  information 
collection  requirements  in  these 
regulations  was  delayed  until  those 
requirements  were  approved  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980.  as  amended.  OMB  approved  the 
information  collection  requirements  for 
the  Secretary's  Procedures  and  Criteria 
for  Recognition  of  Accrediting  Agencies 
and  the  State  Postsecondarj'  Education 
Review  Program  on  July  1. 1994.  The 
information  collection  requirements  for 
the  Federal  Family  Education  Loan 
Program  were  approved  by  OMB  on 
June  28. 1994.  The  Endow-ment 
Challenge  Grant  Program  information 
collection  requirements  were  approved 
by  OMB  on  May  25. 1993. 

Section  682.202  was  inadvertently 
listed  as  containing  information 
collection  requirements  in  the  notiqe  of 
revised  effective  date  published  in  the 
Federal  Register  on  June  30.1994  (59 
FR  33682).  This  section  was  determined 
not  to  contain  information  collection 
requirements  and  was  correctly 
removed  from  the  list  of  sections  that 
contained  information  collection 
requirements  subject  to  OMB  approval 
in  the  correction  notice  published  in  the 
Federal  Register  on  June  8. 1994  (56  FR 
29543). 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553).  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  publication  of 
OMB  control  numbers  is  purely 
technical  and  does  not  establish 
substantive  policy.  Therefore,  the 
Secretary  has  determined,  under  5 
U.S.C.  5'53(b)(B).  that  proposed 
rulemaking  is  unnecessary  and  contrary 
to  the  public  interest  and  that  a  delayed 
effective  date  is  not  required  under  5 
U.S.C  553(d)(3). 


List  of  Subjects 

34  CFR  Part  602 

Colleges  and  universities.  Education, 
Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  667 

Administrative  practice  and 
procedures.  Colleges  and  universities. 
Education,  Grant  programs-education, 
Loan  Programs-education,  Reporting 
and  recordkeeping  requirements. 

34  CFR  Part  682 

Administrative  practice  and 
procediu^s,  Colleges  and  universities. 
Education,  Loan  programs-education. 
Reporting  and  recording  requirements. 
Student  aid.  Vocational  education. 

34  CFR  Part  628 

Colleges  and  universities,  Education, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  31. 1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  amends  parts  602,  667, 
682,  and  628  of  Title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  602— SECRETARY'S 
PROCEDURES  AND  CRrTERIA  FOR 
RECOGNITION  OF  ACCREDITING 
AGENCIES 

1.  The  authority  citation  for  part  602 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1099b,  unless 
otherwise  noted. 

2.  Sections  602.4.  602.10,  and  602.27 
are  amended  by  adding  the  OMB  control 
number  at  the  end  of  these  sections  to 
read  as  follows: 

"(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0607J" 

PART  667— STATE  POSTSECONDARY 
REVIEW  PROGRAM 

3.  The  authority  citation  for  part  667 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1099a  through  1099a- 
3,  unless  otherwise  noted. 

4.  Sections  667.3,  667.4,  667.8, 
667.12,  667.15,  667.21.  667.22,  and 
667.26  are  amended  by  adding  the  OMB 
control  number  at  the  end  of  ^ese 
sections  to  read  as  follows: 

"(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0659)" 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  PROGRAM 

5.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 


Authority:  20  U.S.C.  1071  to  1087-2. 
unless  otherwise  noted. 

6.  Sections  682.208,  682.402.  682.410, 
and  682.411  are  amended  by  adding  the 
OMB  control  number  at  the  end  of  these 
sections  to  read  as  follows: 

"(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0538)". 

PART  628— ENDOWMENT 
CHALLENGE  GRANT  PROGRAM 

7.  The  authority  citation  for  part  628 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1065,  unless 
otherwise  noted. 

8.  Sections  628.20  and  628.32  are 
amended  by  adding  the  OMB  control 
number  at  the  end  of  these  sections  to 
read  as  follows: 

"(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0531)" 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
FL-60-1-6198a;  FRL-6029-2] 

Clean  Air  Act  Approval  and 
Promulgation  of  Emission  Statement 
Implementation  Plan  for  Florida 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  The  EPA  is  approving  a 
revision  to  the  State  Implementadon 
Plan  (SIP)  submitted  by  the  State  of 
Florida  through  the  Florida  Department 
of  Environmental  Protection  (FDEP)  for 
the  purpose  of  implementing  an 
emission  statgpent  program  for 
stationary  sources  within  the  Florida 
ozone  nonattainment  areas:  Ehival 
County.  Miami,  and  Tampa.  The  SIP 
was  submitted  on  January  12, 1993.  by 
the  State  to  satisfy  the  Federal 
requirements  for  an  emission  statement 
program  as  part  of  the  SIP  for  Florida. 
DATES:  This  final  rule  will  be  effective 
November  7. 1994  unless  someone 
submits  adverse  or  critical  comments  by 
October  7, 1994.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Joey  LeVasseur, 
Regulatory  Planning  and  Development 
Section.  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division.  Region  IV  Environmental 
Protection  Agency.  345  Courtland ' 
Street,  NE.,  Atlanta,  Georgia  30365. 


Copies  of  the  material  submitted  by 
the  State  of  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington.  DC    " 
20460. 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street.  NE..  Atlanta,  Georgia 
30365. 

Air  Resources  Management  Division. 
Florida  Department  of  Enviroiunental 
Protection.  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road. 
Tallahassee.  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT:  Joey 
>  LeVasseur.  Regulatory  Plaxming  and 
Development  Section.  Air  Programs 
Branch.  Air.  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365.  The  telephone  number  is  404/ 
347-2864. 

SUPPt.EMENTARY  INFORMATION:  A  SIP 
revision  was  submitted  by  the  State  of 
Florida  on  January  12. 1993.  to  satisfy 
the  requirements  of  section  182(a)(B)"of 
the  Clean  Air  Act  Amendments  of  1990 
(CAA)  (November  15.  1990).  The  SIP 
revision  was  reviewed  by  EPA  to 
determine  completeness  shortly  after  its 
submittal,  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
part  51.  appendix  V  (1991).  as  amended 
by  57  FR  42216  (August  26. 1991).  The 
submittal  was  found  to  be  complete  and 
a  letter  dated  May  6.  1993.  addressed  to 
Mr.  Howard  Rhodes.  Director.  Florida 
Department  of  Environmental 
Protection,  was  sent  to  FDEP  indicating 
the  submittal  was  administratively 
complete. 

There  are  several  key  general  and 
specific  components  of  an  acceptable 
emission  statement  program. 
Specifically,  the  state  must  submit  a 
revision  to  its  SIP  and  the  emission 
statement  program  must  meet  the 
minimum  requirements  for  reporting.  In 
general,  the  program  must  include,  at  a 
minimum,  provisions  for  applicability, 
compliance,  and  specific  source 
requirements  detailed  below. 

A.  SIP  Revision  Submission.  The 
FDEP  submitted  the  Florida  emission 
statement  regulation  on  January  12, 
1993.  which  meets  the  emission 
statement  requirement. 

B.  Program  Elements.  The  State 
emission  statement  program  must,  at  a 
minimum,  include  provisions  covering 
applicability  of  the  regulations,  a 
compliance  schedule  for  sources 
covered  by  the  regulations,  and  the 
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specific  reporting  requirements  for 
sources.  The  emission  statement 
submitted  by  the  source  should  contain, 
at  a  minimum,  a  certification  that  the 
information  is  accurate  to  the  best 
knowledge  of  the  individual  certifying 
the  statement.  The  Florida  submittal 
meets  these  requirements. 

C.  Applicability.  Section  182(a)(3)(B) 
requires  that  states  with  areas 
designated  as  nonattainment  for  ozone 
require  emission  statement  data  from 
sources  of  volatile  organic  compounds 
(VOC)  and  oxides  of  nitrogen  (NOx)  in 
the  nonattainment  areas.  This 
requirement  applies  to  all  ozone 
nonattainment  areas,  regardless  of  the 
classification  (Marginal.  Moderate,  etc.). 

The  states  may  waive,  with  EPA 
approval,  the  requirement  for  emission 
statements  for  classes  or  categories  of 
sources  with  less  than  25  tons  per  year 
of  actual  plant-vtride  NOx  or  VOC 
emissions  in  nonattainment  areas  if  the 
class  or  category  is  included  in  the  base 
year  and  periodic  inventories  and 
emissions  are  calculated  using  emission 
factors  established  by  EPA  (such  as 
those  found  in  EPA  publication  AP-42) 
or  other  methods  acceptable  to  EPA. 
The  Florida  submittal  waives  the 
emission  statement  requirement  for 
sources  with  less  than  25  tons  per  year 
combined  of  actual  plant-wide  NOx  and 
VOC  emissions  and  has  included 
calculations  of  these  emissions  in  their 
1990  Base  Year  Emission  Inventory. 

Final  Action 

In  this  action.  EPA  is  approving  the 
Emission  Statement  SIP  revision 
submitted  by  the  State  of  Florida 
through  the  FDEP  on  January  12. 1993. 
This  action  is  being  taken  without  prior 
proposal  because  the  clianges  are 
nom.ontroversial  and  EPA  anticipates 
no  .significant  comments  on  them.  The 
public  should  be  advised  that  this 
action  will  be  effective  November  7, 
1994.  However,  if  adverse  or  cjitical 
comments  are  received  by  Oc:tober  7. 
1994.  this  action  will  be  withdrawn  and 
two  subsequent  documents  will  be 
published  before  the  effective  date.  One 
document  will  withdraw  the  final  . 
action.  The  second  document  will  be 
the  final  rulemaking  action  which  will 
addre.ss  the  comments  received. 

Under  section  307(b)(1)  of  the  CAA. 
42  U.S.C.  7607  (b)(1).  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
November  7. 1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 


review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA.  42  U.S.C  7607      . 
(b)(2).) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4. 1993. 
memorandum  from  Miciiael  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6. 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  2  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30,  1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  re\'ision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C,  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
eiionomie  impact  on  a  substantial 
number  of  small  entities.  ^Ihall  entitic>s 
include  small  busines.ses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  tlie 
■State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 


Union  Electric  Co.  v.  U.S.  E.P.A.  .  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  OcK  Part  32 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
diwdde.  Oxides  of  nitrogen.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Dated:  June  29.  1994. 
Joe  R.  Franzmathes, 
Acting  Regional  Adminiatrator. 

Part  52  of  chapter  1,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7671  q. 

Subpart  K — Florida 

2.  Section  52.520,  is  amended  by 
adding  paragraph  (c)(85)  to  read  as 
follows: 

§52.520    Identmcation  Of  ptan. 

*  *  *  •  IT 

(c)*  *  • 

(B5)  Revisions  to  the  State  of  Florida 
State  Implementation  Plan  (SIP) 
concerning  emission  statements  were 
submitted  on  January  12. 1993  by  the 
Florida  Department  of  Environmental 
Protection. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  following  Florida 
Regulations  were  effective  February  9, 
1993.  F.A.C.  17-210.100;  17- 
210.200(47).  (49).  (52)  and  (64);  17- 
210.370;  and  17-210.900. 

(ii)  Other  material.  None. 
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40CFRPart52 

[GA-23-1-6346a;  FRL-^066-1) 

Approval  and  Promulgation  of 
Implementation  Plans  (aeorgia: 
Approval  of  Revisions  to  the  State 
Implementation  Plan 

AGENCV:  Environmental  Protjsctioii 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  action  approves 
revisions  to  the  Georgia  State 
Implementation  Plan  (SIP)  adopted  by 
the  Georgia  Department  of  Natural 
Resources,  Environmental  Protection 


Division  (GA  EPD)  on  November  17, 
1993,  for  the  purpose  of  implementing 
a  program  of  Photochemical  Assessment 
Monitoring  Stations  (PAMS).  This 
program  is  required  in  all  ozone  (Oj) 
nonattainment  areas  designated  as 
serious,  severe,  or  e.xtreme.  The 
submitted  revisions  meet  the  plan 
requirements  for  serious  nonattainment 
areas  of  the  Clean  Air  Act  as  amended 
in  1990  (CAA).  The  revisions  were 
submitted  by  the  State  of  Georgia 
through  the  GA  EPD  for  the  Atlanta  O:, 
nonattainment  area. 
DATES:  This  final  rule  will  be  effective 
November  7, 1994  unless  adverse  or 
critical  comments  are  received  by 
October  7, 1994.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

addresses:  Written  comments  on  this 
action  should  be  addressed  to  Scott 
Southwick,  at  the  EPA  Regional  Office 
listed. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hoiu^  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  docmnents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
hiformation  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington.  DC 
20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365. 

Air  Protection  Branch,  Georgia 
Environmental  Protection  Division. 
Georgia  Department  of  Natural 
Resources,  4244  International  Parkway, 
suite  120,  Atlanta,  Georgia  30354. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Southwick,  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air.  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365,  The  telephone  number  is  404/ 
347-2864.  Reference  file  GA-23-1- 
6346. 

SUPPLEMENTARY  INFORMATION:  The  CAA 
provides  for  classification  ofOa 
nonattainment  areas  according  to  the 
severity  of  their  O3  problem.  On  January 
6, 1991.  the  thirteen  (13)  county  Atlanta 
area  was  classified  as  a  serious  O3 
nonattainment  area  and  required  to 
meet  all  of  the  nonattainment 
requirements  of  the  CAA  for  serious 
areas.  Pursuant  to  the  CAA,  Georgia  is 
required  to  adopt  specific  air  quality 


control  rules  and  incorporate  them  into 
the  Georgia  SIP. 

The  air  quality  planning  and  SIP 
requirements  for  O3  nonattainment  and 
transport  areas  are  set  out  in  subparts  I 
and  II  of  part  D  of  title  I  of  the  CAA. 
Section  182  of  the  CAA  sets  out  a 
graduated  control  program  for  O3 
nonattainment  areas.  Section  182(c)(1) 
requires  areas  serious  and  above  to 
adopt  and  implement  an  enhanced 
monitoring  program.  The  program  must 
require  enhanced  monitoring  of  ambient 
concentrations  of  O3,  oxides  of  nitrogen 
(NO,)  and  volatile  oi^anic  compounds 
(VOCs).  Each  SIP  for  a  serious 
nonattainment  area  shall  contain 
measures  to  improve  the  ambient 
monitoring  of  such  air  pollutants.    ' 

On  November  8, 1993,  the  State  of 
Georgia  submitted  the  Georgia  SIP  for 
PAMS  and  the  Atlanta  PAMS  Network 
Description.  The  SIP  submittal  meets 
the  criteria  required  by  40  CFR  58.20  as 
amended  February  12, 1993.  In  order  to 
obtain  more  comprehensive  and 
representative  data  on  Oj  air  pollution, 
the  Georgia  SIP  revision  requires 
enhanced  monitoring  for  O3,  NO,, 
monitoring  for  speciated  non-methane 
VOC's,  carbonyl  sampling,  and 
meteorological  measurements  (wind 
direction,  wind  speed,  relative 
bumidity,  temperature,  barometric 
pressure,  and  solar  radiation  and  upper 
air  soundings).  The  monitoring  is  to  be 
accomplished  through  the  establishment 
of  a  standard,  isolated  network  of  five 
15)  PAMS. 

Final  Action 

EPA  is  approving  the  revision  to  the 
Georgia  SIP  requiring  enhanced 
monitoring.  This  action  is  being  taken 
without  prior  proposal  because  the  EPA 
views  this  as  a  noneontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  November  7, 
1994  unless,  by  October  7.  1994,  adverse 
or  critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawm  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 


action  will  be  effective  November  7. 
1994. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  SIP  for  conformance  with 
the  provisions  of  the  1990  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements 
irrespective  of  the  fact  that  the  submittal 
preceded  the  date  of  enactment. 

Under  section  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607  (b)(1).  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
November  7, 1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
vkdthin  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(b)(2)). 

This  action  has  been  classified  as  a 
Table"3  action  by  the  Regional 
Administrator  under  the  procedures 
pubhshed  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993, 
memorandum  from  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  2  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30,  1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  re\'ision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
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entitles.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  Actions 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-«6  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations.  Lead. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  August  24.  1994. 
loe  R.  Franzmathes, 

Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autberity:  42  U.S.C.  7401-767tq 

Subpart  L— Georgia 

2.  Section  52.582  is  added  to  read  as 
follows: 

§  52.582    Control  strategy:  Ozone. 

Approval — The  Administrator 
approves  the  incorporation  of  the 
photochemical  assessment  ambient 
monitoring  system  submitted  by  Georgia 
on  November  8. 1993.  into  the  Georgia 
Slate  Implementation  Plan.  This 
sobmittal  satisfies  40  CFR  58.20(f) 
which  requires  the  State  to  provide  for 
the  establishment  and  maintenance  of 
photochemical  assessment  monitoring 
stations  (PAMS). 

IFR  Doc  94-21953  Filed  9-&-94:  8:45  ami 
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40  CFR  Part  52 

IMD31-1-6371a:  FRL-6059-9] 

Approval  ar>d  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland  (Actions  on  Permits  and 
Approvals) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  requires  the  State  of 
Maryland  to  offer  the  public  an 
opportunity  to  request  a  public  hearing 
before  issuing  a  permit  to  construct 
certain  sources.  The  intended  effect  of 
this  action  is  to  incorporate  by  reference 
into  the  federally-enforceable  SIP 
revised  State  regulations  which  meet 
current  Federal  requirements.  This 
action  is  being  taken  under  section  1 10 
of  the  Clean  Air  Act. 
DATES:  This  final  rule  will  become 
effective  November  7, 1994  unless 
notice  is  received  on  or  before  October 
7, 1994  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany.  Director,  Air. 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building. 
Philadelphia.  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air.  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  III.  841  Chestnut 
Building,  Philadelphia.  Pennsylvania 
19107:  Oie  Air  and  Radiation  Docket 
and  information  Center.  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington,  DC  20460: 
and  the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway. 
Bahimore  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford  (3AT10),  (215) 
597-1325. 

SUPPLEMENTARY  INFORMATION:  On  March 
30.  1987,  the  State  of  Maryland 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  State's 
submittal  consists  of  revisions  to  the 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  26.11.02.10C 
regarding  action  on  a  permit  application 
and  approval  of  new  sources.  At  the 
time  of  submittal,  the  official  State 
citation  for  this  amendment  was 


COMAR  10.1B.02.03H.  However,  the 
State  recodified  its  air  pollution 
regulations  in  1988.  and  EPA  approved 
this  recodification  scheme  as  a  SIP 
revision  on  November  3, 1992  (57  FR 
49651).  One  of  the  revisions  associated 
with  EPA's  approval  of  the  Maryland's 
recodification  pertained  to  the  transfer  , 
of  the  air  permitting  program  from  the 
Departement  of  Health  and  Mental 
Hygiene  (DHMH)  to  the  Department  of 
the  Environment  (MDE).  Therefore.  EPA 
will  address  these  amendments  in  terms 
of  the  current  COMAR  citations  and  the 
permitting  authority  currently  vested 
with  MDE. 

Description  of  Revbions 

The  revisions  to  COMAR 
26.11.02. IOC.  offers  the  pubhc  the 
opportunity  to  request  a  public  hearing 
before  the  State  may  issue  a  permit  to 
construct  for  any  of  the  following 
scenarios:  Any  source  will  be  required 
to  obtain  a  permit  to  operate  under 
COMAR  26.11.02.04  (formerly  COMAR 
10.18.02.03B.).  any  source  subject  to  the 
Federal  standards  under  40  CFR  part  60 
(New  Source  Performance  Standards 
(NSPSj).  40  CFR  part  61  (National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)).  or  40  CFR  52.21 
(Prevention  of  Significant  Deterioration 
(PSD)),  any  stationary  source  of  lead 
(Pb)  that  discharges  100  tons  per  year  or 
more  of  lead  or  lead  compounds 
measured  as  elemental  lead  (Pb).  any 
source  that  discharges  100  tons  per  year 
S)T  more  for  any  pollutant,  and  any  new 
source  impacting  on  a  nonattainraent 
area  (NSINA).  (Note:  Effective  April  26, 
1993,  Maryland  has  replaced  tlie  term 
"NSINA"  with  "new  source  review" 
("NSR").  EPA  will  formally  incorporate 
this  revised  term  into  the  Maryland  SIP 
in  a  separate  rulemaking  action.) 

The  reused  provisions  to  COMAR 
26. 11. 02. IOC- will  be  implemented  by 
following  certain  procedures.  If  the 
MDE  makes  a  preliminary 
determination  to  issue  a  permit  or 
approval,  the  applicant  will  publish  an 
advertisement  in  a  newspaper  in  the 
area  of  concern  which  will  allow  10 
days  for  the  public  to  request  a  pubUc 
hearing  and  30  days  for  public 
comment.  If  the  MDE  receives  a  request 
for  a  public  hearing,  the  MDE  will 
schedule  a  hearing.  A  notice  of  the 
hearing  will  be  published  in  a 
newspaper  in  the  area  of  concern  at 
least  30  days  in  advance  of  the  hearing. 
If  a  public  hearing  is  held,  the  MDE 
must  issue  the  permit  or  approval 
within  60  days  after  the  conclusion  of 
the  public  hearing,  except  that  the 
department  must  issue  the  permit  or 
approval  within  five  working  days  after 
the  conclusion  of  the  public  hearing  if 
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no  information  is  presented  that  would 
affect  the  issuance  of  the  permit  or 
approval.  These  provisions  are  codified 
at  COMAR  26.11.02. lOC.(l)  through 
26.11. 02. 10C.(9).  (Note:  On  July  27, 
1993  (58  FR  40060),  EPA  had  approved 
a  revision  to  the  Maryland  SIP  which 
cross-references  40  CFR  52.21  as 
amended  through  1989.  This  revision  is 
codified  in  the  Maryland  SIP  at  40  CFR 
52.1070(c)(95).)  If  the  permit  or 
approval  is  to  be  denied,  it  must  be 
done  within  60  days  after  receiving  all 
information  necessary  to  act  on  the 
application.  (COMAR  26.11.02.10D, 
26.11.02.10E). 

As  required  by  40  CFR  51.102.  the 
State  of  Maryland  certified  that,  after 
adequate  pubUc  notice,  a  public  hearing 
was  held  on  September  30, 1986 
concerning  the  revisions  to  COMAR 
26.11.02.10C. 

EPA  Evaluation 

The  implementation  of  revised 
COMAR  26. 11. 02. IOC.  will  have  no 
adverse  economic  impact  on  the  State  or 
local  agencies.  Similarly,  the 
amendment  will  have  no  direct  impact 
on  air  quality  because  it  only  addresses 
procedural  matters  such  as  die 
opportunity  for  public  hearing  and  does 
not  affect  any  air  quality  standards.  The 
amendment  will  give  the  public  more 
opportunity  to  learn  about  and 
potentially  influence  the  MDE's 
decisions  on  the  issuance  of  permits. 
The  specific  public  participation 
requirements  found  in  revised  COMAR 
26.11.02.10C.  are  consistent  with  those 
found  in  40  CFR  51.160  and  51.161. 

Final  Action 

EPA  is  approving  the  revisions  to 
COMAR  26.11.02.10C  as  a  revision  to 
the  Maryland  SIP.  The  Agency  has  also 
reviewed  this  SIP  revision  request  for 
conformance  with  the  provisions  of  the 
1990  amendments  enacted  on  November 
15, 1990,  and  has  determined  that  this 
action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  November  7, 
1994  unless,  by  October  7. 1994,  adverse 
or  critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawm  before  the 
effective  date  by  publishing  a 


subsequent  dociunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  November  7, 1994. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impacton  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its  . 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  L'.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Adniinistrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro.  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  fit)m 
E.O.  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  re\aew  of 


this  action  to  approve  revisions  to 
COMAR  26.11. 02.10C  governing 
Maryland's  public  participation 
requirements  before  issuing 
construction  permits  to  certain  sources 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
November  7. 1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  Oxides. 

Dated:  August  19, 1994. 
John  R.  Pomponio, 
Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.SC.  7401-7671q. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(108)  to  read  as 
follows: 

§  52. 1 070    Identiflcatf on  of  ptan. 

•        »        •        •        • 

(c)  *  •  • 

( 1 08)  Rfevisi  ons  to  the  Code  of 
Mar\Jand  Administrative  Regulations 
(COMAR)  submitted  on  March  30. 1987 
by  the  Maryland  Etepartment  of  Health 
and  Mental  Hygiene: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  March  30,  1 987  from  the 
Maryland  Department  of  Health  and 
Mental  Hygiene  transmitting  revisions 
to  the  Maryland  State  Implementation 
Plan  (SIP). 

(B)  Revised  COMAR  10.18.02. 03H. 
(Action  on  an  Application  for  a  Permit 
and  for  Approval  of  a  PSD  Source  or 
NSINA)  (currently  COMAR 
26.11.02.10C.).  effective  March  24.  1987. 

(ii)  Additional  material. 
(A)  Remainder  of  the  March  30,  1987 
State  submittal  pertaining  to  COMAR 
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10.18.02.03H.  (currently  COMAR 

26.11.02.10C.). 
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40  CFR  Part  52 

[MD4-2-6353.  MD10-1-6352.  MD24-1-6354; 
FRL-5061-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Volatile  Organic  Compound 
RACT  Fix-ups,  Including  Test  Mettiods 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  submittal  consists  of  revised 
volatile  orgamic  compound  (VOC) 
regulations  applicable  in  the  Baltimore 
nonattaimnent  area,  including  Baltimore 
City  and  the  Counties  of  Anne  Arundel. 
Baltimore,  Carroll.  Harford,  and  Howard 
and  the  Washington,  DC  nonattainment 
area,  including  Montgomery  and  Prince 
George's  Counties.  The  intended  effect 
of  this  action  is  to  approve  Maryland's 
revised  VOC  regulations  to  correct 
deficiencies  in  Maryland's  ozone  SIP. 
This  action  is  being  taken  under  the 
Clean  Air  Act  (the  Act). 
EFFECTIVE  DATE:  This  final  rule  wrill 
become  effective  on  October  7. 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building, 
Philadelphia,  Permsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street, _SW., 
Washington.  DC  20460;  and  the 
Maryland  Department  of  the 
Environment.  2500  Broening  Highwray. 
Baltimore,  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino.  (215)  597-9337,  at  the 
EPA  Regional  office  listed  above. 
SUPPLEMENTARY  INFORMATION:  On 
September  30. 1993  (58  PR  51028).  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Maryland.  The  formal  SIP  revision  was 
submitted  by  Maryland  on  September 
20. 1991,  April  2,  1992,  and  January  18, 
1993.  The  NPR  proposed  approval  of 
revisions  to  Maryland's  ozone  SIP  to 
EPA  as  a  SIP  revision  to  comply  with 
part  of  the  reasonably  available  control 
technology  (RACT)  fix-up  requirement 


of  the  Clean  Air  Amendments  of  1990 
(the  Amendments). 

Maryland's  September  20. 1991 
submittal  consisted  of  the  addition  of 
COMAR  26.11.19.16  and  Technical 
Memorandum  91-01  (TM  91-01),  and 
revisions  and  additions  to  COMAR 
26.11.01.01.  26.11.01.04.  26.11.06, 
26.11.08,  26.11.10,  26.11.13.02. 
26.11.14.  26.11.19.02.  26.11.19.07. 

26.11.19.11.  26.11.19.12.  On  April  2. 
1992,  Maryland  submitted  further 
revisions  to  COMAR  26.11.01.01. 
26.11.01.04.  26.11.04.  26.11.06. 
26.11.10,  26.11.13.04,  26.11.13.05, 
26.11.14,  26.11.19.02.  26.11.19.09.  and 

26.11.19.12,  and  TM  91-01.  On  June  17. 
1992  Maryland  submitted  a  letter  to 
EPA  withdrawing  the  capture  efficiency 
protocols  (Method  1003  of  TM  91-01) 
from  its  September  20. 1991  SIP 
revision  submittal.  However,  on  January 
18, 1993  Maryland  formally  resubmitted 
TM  91-01  to  EPA  as  a  SIP  revision.  This 
January  18,  1993  submittal  also 
included  amendments  to  COMAR 

26.11.01.04,  26.11.06.  26  11.13.04. 

26.11.13.05.  and  26,11.19.07.  and 
26.11.19.15. 

Revisions  to  COMAR  26.11.04, 
26.11.06.  26;il  08.  26.11.10.  and 
26.11.14.  which  are  not  related  to  VOCs, 
are  addressed  by  separate  rulemaking 
actions.  Revisions  to  COMAR 
26.11.13.04  and  26.11.19.15  also  are  the 
subject  of  separate  rulemaking  actions 
(58  FR  8565). 

This  rulemaking  action  is  approving 
the  addition  of  Appendixes  A  and  B  and 
Methods  1000,  1002,  1003,  1006, 1007. 
1008, 1009, 1011,  and  1012  contained  in 
TM  91-01  and  COMAR  26.11.19.16  into 
the  Maryland  SIP.  as  well  as 
amendments  to  COMAR  26. 1 1 .01 .01 , 
26.11.01.04.  26.11.13.02.  26.11.13.05, 
26.11.19.02,  26.11.19.07.  26.11.19.09. 
26.11.19.11.  and  26.11.19.12,  which 
were  proposed  for  approval  on 
September  30,  1993  (58  FR  51028). 
Specifically,  this  action  is  approving  the 
following  revisions  to  the  Maryland 
ozone  SIP: 

(1)  Amendments  to  the  definition  of 
the  term  "volatile  organic  compound 
(VOC)"  to  reflect  current  EPA  guidance 
and  to  update  citations  (COMAR 
26.11.01.01DD); 

(2)  Amendments  to  COMAR 

26. 11.01. 04C  to  delete  a  reference  to 
Maryland's  old  technical  memorandum 
and  add  a  reference  to:  (1)  Marylemd's 
Technical  Memorandum  91-01  (TM- 
91-01),  Test  Methods  and  Equipment 
Specifications  for  Stationary  Sources. 
(January,  1991)  as  amended  by 
Supplements  1  and  2  (July  1. 1991  and 
July  1. 1992,  respectively):  and  (2)  all 
EPA  test  methods  contained  in  40  CFR 
part  60.  appendix  A,  1990  edition; 


(3)  The  addition  of  test  methods 
appUcable  to  VOC  regulations:  Methods 
1000. 1002. 1003. 1006. 1007.  1008. 
1009, 1011,  and  1012  and  Appendices  A 
and  B  contained  in  TM  91-01; 

(4)  Amendments  to  COMAR 
26.11.13.02C(2),  Maryland's  storage  tank 
regulation  to  exempt  storage  tanks  with 
liquid  mounted  seals  fi-om  the 
secondary  seal  requirement  for 
consistency  with  the  applicable  control 
techniques  guideline  (CTG); 

(5)  Amendments  to  COMAR 
26.11.13.058(2)  and  26.11. 13.05C(2)  to 
delete  specific  references  to  the  EPA 
approved  test  methods  and  replace  the 
old  reference  with  references  to  COMAR 
26.11.01.04C. 

(6)  Amendments  to  COMAR 

26.11. 19.02D,  26.11.19.09,  26.11. 19.12F 
to  delete  references  to  Maryland's  old 
technical  memorandum  and  replace  the 
old  references  with  references  to 
COMAR  26. 11. 01 .04C. 

(7)  Amendments  to  COMAR 
26.11. 19.07A  to  add  definitions  for  the 
terms  sheet-fed  paper  coating  and 
ultraviolet  curable  coating. 

(8)  Addition  of  new  COMAR 
26.11. 19.07D.  a  RACT  regulation  for 
sheet-fed  paper  coating.  Sheet-fed  paper 
coating  is  a  source  category  for  which 
EPA  has  not  issued  a  CTG,  a  so  called 
"non-CTG"  source  category. 

(9)  Amendments  to  COMAR 
26.11. 19.11B  and  C  to  clarify  the 
apphcability  of  this  miscellaneous 
printing  and  coating  regulation. 

(10)  Addition  of  new  COMAR 
26.11.19.16.  which  contains  VOC  leak 
detection  and  repair  requirements.  This 
regulation  applies  to  persons  subject  to 
any  VOC  regulation  in  COMAR  26.11.19 
and  not  subject  to  a  more  specific  leak 
requirement. 

Other  specific  requirements  of  these 
re\'isions,  and  the  rationale  for  EPA's 
action  are  explained  in  the  NPR  and 
will  not  be  restated  here.  No  public 
comments  were  received  on  the  NPR. 

Final  Action 

EPA  is  approving  the  addition  of 
Appendices  A  and  B  and  Methods  1000, 
1002, 1003,  1006, 1007.  1008.  1009. 
1011,  and  1012  contained  in  TM  91-01 
and  COMAR  26.11.19.16  into  the 
Maryland  SIP,  as  well  as  amendments  to 
COMAR  26.11.01.01,  26.1101.04, 
26.11.13.02,  26.11.13.05.  26.11.19.02. 
26.11.19.07.  26.11.19.09.  26.11.19.11. 
and  26.11.19.12.  which  were  proposed 
for  approval  on  September  30. 1993  (58 
FR  51028)  in  Maryland's  ozone  SIP. 
which  Maryland  submitted  to  EPA  oij. 
April  5. 1991. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 


request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
reWsion  to  the  state  implementation 
plan  shall  be  considered  separately  in 
hght  of  specific  technical,  economic, 
£md  envirorunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements.il IThis  action 
has  been  classified  as  a  Table  3  action 
for  signature  by  the  Regional 
Administrator  under  the  procedures 
pubhshed  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993 
memorandum  from  Michael  H,  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action,  pertaining  to  corrections  to 
VOC  regulations  in  the  Maryland  ozone 
SIP,  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  7. 1994.  FiUng  a 
petition  for  reconsideration  by  the 
Administrator  of  tliis  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Envirorunental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  4, 1994. 
Peter  H.  Kostmayer,     . 
Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraphs  (c)(103),  (104)  and 
(105)  to  read  as  follows: 

§52.1070    Identification  of  plan. 

•        •        •        •        * 

(c)*  *  • 

(103)  Revisions  to  the  Maryland  State 
bnplementation  Plan  submitted  on 
September  20. 1991  by  the  Maryland 
Department  of  the  Environment: 


(i)  Incorporation  by  reference. 

(A)  Letter  of  September  20, 1991  from 
the  Maryland  Department  of  the 
Environment  transmitting  addition, 
deletions,  and  revisions  to  Maryland's 
State  Implementation  Plan,  pertaining  to 
volatile  organic  compoimd  regulations 
in  Maryland's  air  quality  regulations. 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  26.11. 

(B)  The  following  revisions  to  the 
provisions  of  COMAR  26.11.  adopted  by 
the  Secretary  of  the  Environment  on 
July  24.  1991.  effective  August  19,  1991: 

(1)  Amendments  to  COMAR 
26.11. 01. OlDD.  the  definition  for  the 
term  volatile  organic  compound. 

[2)  Amendments  to  COMAR 
26.11.01.04C.  periaining  to  emission  test 
methods,  including  the  addition  of  a: 
reference  to  40  CFR  part  60;  and 
Methods  1000,  1002,  and  1003  and 
Appendixes  A  and  B,  contained  in 
"Technical  Memorandum  91-01.  Test 
Methods  and  Equipment  Specifications 
for  Stationary  Sources"  (January  1991). 

[3]  Amendments  to  COMAR 
26.11.13.02(C)(2),  pertaining  to 
exemptions  for  large  storage  tanks. 

(4)  Amendments  to  COMAR 
26.11. 19.02D(2),  pertaining  to  test 
methods. 

(5]  Amendments  to  COMAR 
26.11. 19.07A.  including  amendments  to 
the  definition  for  the  term  paper 
coating,  and  the  addition  of  definitions 
for  the  terms  sheet-fed  paper  coating 
and  ultraviolet  curable  coating,  and  the 
renumbering  of  definitions. 

(6)  Addition  of  new  COMAR 
26.11.19.07D,  pertaining  to  sheet-fed 
paper  coating. 

(7)  Addition  of  new  COMAR 
26.11. 19. 11B(2),  and  amendments  to 
COMAR  26.11. 19.11C.  pertaining  to 
plastic  coating. 

(8)  Amendments  to  COMAR 
26.11. 19.12F(3)  and  (4).  pertaining  to 
compliance  determinations  for 
petroleum  solvent  dry  cleaning 
installations. 

(9)  Addition  of  new  COMAR 
26.11.19.16.  pertaining  to  volatile 
organic  compound  equipment  leaks. 

(ii)  Additional  material. 

(A)  Remainder  of  the  September  20, 
1991  State  submittal  pertaining  to 
COMAR  26. 11. 01. OlDD,  COMAR 
26.11.01.04C.  Appendixes  A  and  B  and 
Methods  1000,  1002,  and  1003 
contained  in  "Technical  Memorandum 
91-01.  Test  Methods  and  Equipment 
Specifications  for  Stationarv  Sources" 
(January  1991),  COMAR 
26.11.13.02(C)(2),  COMAR 
26.11.19.02D(2).  COMAR  26.11.19.07A. 
COMAR  26. 11.19.07D.  COMAR 
26.11.19.118(2)  and  C.  COMAR 


26.11.19.12F(3)  and  (4).  and  COMAR 
26.11.19.16. 

(104)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
April  2, 1992  by  the  Maryland 
Dejpartment  of  the  Enviroimient: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  April  2,  1992  from  the 
Maryland  Department  of  the 
Environment  transmitting  addition, 
deletions,  and  revisions  to  Maryland's 
State  Implementation  Plan,  pertaining  to 
volatile  organic  compound  regulations 
in  Maryland's  air  quahty  regulations. 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  26.11. 

(B)  The  following  revisions  to  the 
provisions  of  COMAR  26.11.  adopted  by 
the  Secretary  of  the  Environment  on 
January  20.  1992.  effective  February  17. 
1992: 

( 1 )  Amendments  to  COMAR 
26. 1.01. OlDD.  the  definition  for  the  term 
volatile  organic  compound. 

[2]  Amendments  to  COMAR 
26.11.01. 04C,  pertaining  to  emission  test 
methods,  including  the  addition  of 
Methods  1006,  1007,  and  1008 
contained  in  Supplement  1  (July  1, 
1991)  to  "Technical  Memorandum  91- 
01.  Test  Methods  and  Equipment 
Specifications  for  Stationary  Sources" 
(January  1991),  and  revisions  to  Method 
1000  and  Appendixes  A  and  B 
contained  in  Supplement  1. 

(5)  Amendments  to  COMAR 
26.11.19.02D,  pertaining  to  test  methods 
for  coatings  and  adhesives  containing 
volatile  organic  compounds. 

(4)  Amendments  to  COMAR 
26.11. 19.09B.  pertaining  to  emission 
standards  for  volatile  organic  compound 
metal  cleaning. 

(5)  Amendments  to  COMAR 
26.11.19.12F(3)  and  (4).  pertaining  to 
compliance  determinations  for 
petroleum  solvent  dr>'  cleaning 
installations. 

(ii)  Additional  material. 

(A)  Remainder  of  the  April  2, 1992 
State  submittal  pertaining  to  COMAR 
26.11.01.01DD.  COMAR  26.11.01. 04C. 
Appendixes  A  and  B  and  Methods  1002, 
1006,  1007,  and  1008  contained  in 
Supplement  1  (July  1,  1991)  to 
"Technical  Memorandum  91-01.  Test 
Methods  and  Equipment  Specifications 
for  Stationary  Sources"  (January  1991), 
COMAR  26.11. 19.02D,  COMAR" 
26.11. 19.09B,  and  COMAR 
26.11.19.12F(3)and(4). 

(105)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
January  18. 1993  by  the  Maryland 
Department  of  the  Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  January  18, 1993  from  the 
Maryland  Department  of  the 
Environment  transmitting  addition. 
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deletions,  and  revisions  to  Maryland's 
State  Implementation  Plan,  pertaining  to 
volatile  organic  compound  regulations 
in  Maryland's  air  quality  regulations. 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  26.11. 

{^)  The  following  revisions  to  the 
provisions  of  COMAR  26.11,  adopted  by 
the  Secretary  of  the  Environment  on 
January  18. 1993,  effective  February  15. 
1993: 

(1)  Amendments  to  COMAR 
26.11.01.04C.  pertaining  to  emission  test 
methods,  including  the  addition  of 
Methods  1009. 1011.  and  1012 
contained  in  Supplement  2  (July  1. 
1992)  to  "Technical  Memorandum  91- 
01,  Test  Methods  and  Equipment 
Specifications  for  Stationary  Sources" 
(January  1991).  and  revisions  to  Method 
1003  and  Appendix  B  contained  in 
Supplement  2. 

(2)  Amendments  to  COMAR 
26.11.13.056(2)  and  C(2).  pertaining  to 
compliance  determinations  for  tank 
trucks. 

(3)  Amendments  to  COMAR 
26.11. 19.07A(4).  the  definition  for  the 
term  ultraviolet  curable  coating. 

(ii)  Additional  material. 

(A)  Remainder  of  the  January  18, 1993 
State  submittal  pertaining  to  COMAR 
26.11.01.04C.  Appendix  B  and  Methods 
1003. 1009, 1011.  and  1012  contained  in 
Supplement  2  (July  1, 1992)  to 
"Technical  Memorandum  91-01.  Test 
Methods  and  Equipment  Specifications 
for  Stationary  Sources  (January  1991). 
COMAR  26.11. 13.05B(2)  and  C(2).  and 
COMAR  26.1 1.19.07 A(4). 
•         •         •         •         • 
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40  CFR  Part  52 

[M!04-01-S160B,  MI30-01-6427B,  MI31-01- 
6428B,  MI32-01-6429B;  FRL-5028-1] 

Approval  and  Promulgation  of 
Implementation  Plan;  Michigan 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
approves  the  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Michigan  for  the  purpose  of  establishing 
new  Reasonably  Available  Control 
Technology  (RACT)  rules  for  sources  of 
volatile  organic  compounds  (VOCs).  On 
June  12. 1993  and  November  12, 1993 
the  Michigan  Department  of  Natural 
Resources  (MDNR)  submitted  VOC  rules 
to  the  EPA  as  proposed  revisions  to 
Michigan's  ozone  SIP.  These  revisions 


address  deficiencies  listed  in  letters 
dated  December  11, 1990  and  August 
23, 1991  to  the  State  of  Michigan 
commenting  on  proposed  State 
regulations  (addressing  the  requirement 
of  the  Clean  Air  Act,  as  amended  in 
1990,  (Act)  that  States  correct  deficient 
VOC  RACT  rules  ("fix-up" 
requirement))  and  the  requirement  of 
the  Act  that  States  adopt  VOC  RACT 
rules  where  not  previously  required 
("catch-up"  requirement).  Further,  these 
revisions  address  deficiencies  in  Rules 
628  and  629  which  were  disapproved 
on  December  12. 1993  (58  FR  64678). 
The  rationale  for  the  approval  is  set 
forth  in  this  final  rule;  additional 
information  is  available  at  the  address 
indicated.  Elsewhere  in  this  Federal 
Register.  EPA  is  proposing  approval  of. 
and  soliciting  public  comment  on.  this 
requested  SIP  revision.  If  adverse 
comments  are  received  on  this  direct 
final  rule,  EPA  will  withdraw  this  final 
rule  and  address  the  comments  received 
in  the  final  action  on  the  proposed  rule 
published  in  the  proposed  rules  section 
of  this  Federal  Register.  Unless  this 
final  rule  is  withdrawn,  no  further 
rulemaking  will  occur  on  this  requested 
SIP  revision. 

DATES:  This  final  rule  will  be  effective 
November  7, 1994,  unless  notice  is 
received  by  October  7, 1994.  that 
someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
EPA,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Ilhnois  60604- 
3590. 

Copies  of  the  SIP  revision  request  and 
the  EPA's  analysis  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Douglas  Aburano  at  (312)  353-6960 
before  visiting  the  Region  5  office.)  EPA, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Aburano,  Air  Toxics  and 
Radiation  Branch  (AT-18J),  EPA,  Region 
5,  Chicago.  Illinois  60604.  (312)  353- 
6960. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  107  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act). 
EPA  designated  certain  areas  in  each 
State  as  not  attaining  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  For  Michigan,  see 


43  FR  8962  (March  3, 1978)  and  43  FR 
45993  (October  5, 1978).  For  these  areas, 
section  172(a)  of  the  1977  Act,  required 
that  the  State  revise  its  SIP  to  provide 
for  attaining  the  primary  NAAQS  as 
expeditiously  as  practicable,  but  not 
later  than  December  31. 1982.' 

Sections  172  (b)  and  (c)  of  the  1977 
Act  require  that  for  stationary  sources, 
an  approvable  SIP  must  include  legally 
enforceable  requirements  reflecting  the 
application  of  RACT  to  sources  of  VOC 
emissions.  For  the  purpose  of  assisting 
State  and  local  agencies  in  developing 
RACT  rules.  EPA  prepared  three  groups 
of  Control  Techniques  Guideline  (CTG) 
documents  which  each  establish  the 
presumptive  norm  for  RACT  for  a 
specific  source  category.  In  cases  where 
the  State  adopts  rules  that  are  less 
stringent  than  in  the  CTG.  the  State 
must  justify  that  those  rules  are  RACT 
for  that  source  or  source  category.  In 
partial  response  to  the  requirement  for 
VOC  RACT  rules,  the  State  of  Michigan 
submitted  and  EPA  approved  controls 
representing  the  application  of  RACT 
for  certain  stationary  sources  of  VOCs 
covered  by  the  first  two  groups  of  CTGs 
(RACT  1—40  CFR  52.1170(c)(16)  (45  FR 
29790);  40  CFR  52.1170(c)(39)  (46  FR 
43422);  40  CFR  52.1170(c)(56)  (47  FR    ' 
32116)  and  RACT  11—40  CFR 
52.1170(c)(56)  (47  FR  32116)). 

Section  172  of  the  1977  Act 
authorized  EPA  to  grant  extensions  to 
those  States  that  could  not  demonstrate 
attainment  of  the  ozone  standard  by 
December  31. 1982  if  certain  conditions 
were  met  by  the  States  in  revising  their 
air  pollution  control  program.  These 
areas  became  known  as  extension  areas. 
Michigan  requested  and  received  an 
extension  to  December  31. 1987  for 
achieving  the  ozone  NAAQS  in  Wa\'ne, 
Oakland  and  Macomb  Counties.  This 
extension  was  granted  on  June  2. 1980 
(45  FR  37196)  and  obligated  the  State  to 
develop,  for  those  counties,  RACT 
regulations  for  sources  that  are 
addressed  by  the  Group  III  CTGs  (RACT. 
Ill)  and  RACT  regulations  for  major 
sources  that  are  not  addressed  by  a  CTG 
(major  non-CTG  RACT).^ 

On  May  26, 1988  pursuant  to  section 
110(a)(2)(H)  of  the  1977  Act.  EPA 
Region  5  notified  Governor  James  J. 
Blanchard  that  the  Michigan  SIP  was 


'  The  1977  Act's  requirements  for  an  approvable 
SIP  are  described  in  a  "General  Preamble"  for  part 
D  rulemaking  published  at  44  FK  20372  (April  4. 
1979).  44  FR  38S83  (]uly  2. 1979).  44  FR  50371 
(August  28,  1979).  44  FR  53761  (.September  17. 
1979).  and  44  FR  67182  (November  23,  1979). 

20ii  January  22.  1981,  (46  FR  7182).  USEPA 
published  guidance  for  the  development  of  1982 
ozone  SIPs  in  "State  Implementation  Plans: 
Approval  of  1982  Ozone  and  Cartxin  Monoxide 
Plan  Revisions  for  Areas  Needing  an  Attainment 
Date  Extension". 


substantially  inadequate  to  attain  and 
maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  Among  other  deficiencies.  EPA 
noted  that  the  State  had  not  yet 
submitted  the  RACT  regulations  for 
sources  in  Wayne,  Oakland  and 
Macomb  Counties  that  were  covered  by 
the  third  set  of  CTGs. 

On  November  15, 1990  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  Law  101-549, 104  Stat.  2399 
(codified  at  42  U.S.C.  7401  et  seq.).  By 
operation  of  law,  the  Detroit  area, 
including  Wayne,  Oakland  and  Macomb 
Counties,  retained  its  nonattainment 
designation  and  was  classified  as  a 
moderate  nonattainment  area  for  ozone. 
Section  182(a)(2)(A)  of  the  Act  requires 
each  State  to  submit  to  EPA  by  May  1 5, 
1991  revisions  or  additions  to  its  SIP  to 
correct  deficiencies  in  its  RACT  rules 
for  ozone.  Section  182(a)(2)(A)  of  the 
Act  applies  to  those  ozone 
nonattainment  areas  classified  as 
marginal  or  above,  and  requires  States  to 
adopt  and  correct  RACT  rules  for  such 
areas  pursuant  to  pre-amended  section 
172(b)  as  interpreted  in  pre-amendment 
guidance.-^  Because  the  Detroit  area 
(including  Wayne.  Oakland  and 
Macomb  Counties)  is  classified  as 
moderate,  the  area  is  subject  to  this 
RACT  "fix-u"  requirement  and  the  May 
15,  1991  deadline. 

Other  areas  within  Michigan  also 
retained  a  designation  of  nonattainment 
and  were  classified  by  operation  of  law 
upon  enactment.  These  areas  are  also 
subject  to  the  RACT  fix-up  requirement. 
However,  imder  EPA's  pre-amendment 
guidance  *  interpreting  the  requirements 
of  section  172(b)  these  areas  were  not 
required  to  adopt  RACT  rules  for 
sources  covered  by  the  Group  III  CTGs. 
Therefore,  for  purposes  of  the  May  15, 
1991  deadUne,  only  three  counties  were 
required  to  have  RACT  rules  for  Group 
III  CTG  sources. 

Areas  that  are  designated 
nonattainment,  that  are.classified  as 


'Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed   . 
Po8t-1987  Ozone  and  Carbon  Monoxide  Policy  that 
concern  RACT,  52  FR  45044  (November  24. 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies  and  Deviations,  Clarification  to 
appendix  0  of  November  24,  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Regiater  on  May  25,  1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

<The  two  memoranda  are:  May  21,  1934 
memorandum  entitled,  "Confirmation  That  Volatile 
Organic  Compound  (VOC)  Regulations  Are 
Required  for  Source  Categories  for  Which  Control 
Techniques  Guidelines  Have  Been  Issued"  and  a 
June  25, 1984  memorandum  entitled,  "Applicability 
of  Group  m  Control  Techniques  Guidelines"  under 
the  same  signature. 


moderate  or  above,  and  that  were  not 
previously  required  to  adopt  RACT 
rules  for  sources  covered  by  the  Group 
III  CTGs,  are  required  to  adopt  such 
rules  under  section  182(b)(2)  of  the 
amended  Act.'  Section  182(b)(2) 
requires  that  these  areas  adopt  RACT 
rules  for:  (1)  Each  category  of  VOC 
sources  in  the  area  covered  by  a  CTG 
document  issued  by  the  Administrator 
between  the  date  of  enactment  of  the 
1990  Amendments  and  the  date  of 
attainment,  by  a  date  specified  by  the 
Administrator;  (2)  all  VOC  sources  in 
the  area  covered  by  any  CTG  issued 
before  the  date  of  enactment;  and  (3)  all 
other  major  stationary  sources  of  VOCs 
that  are  located  in  the  area,  bv 
November  15,  1992.  The  requirements 
of  section  182(b)(2)  are  also  referred  to 
as  "catch-up"  requirements.  For  these 
areas,  RACT  rules  for  the  Group  III 
CTGs  are  due  on  November  15,  1992. 

On  April  28, 1989  MDNR  submitted 
final  regulations  to  satisfy  outstanding 
commitments  in  its  1982  ozone  SIP  for 
southeast  Michigan  (Wayne,  Oakland 
and  Macomb  Counties).  The  regulations 
submitted  addressed  RACT  III  categories 
for  fugitive  VOC  leaks  fitim  synthetic 
organic  chemical  manufacturing 
industries  (SOCMI)  and  natural  gas 
plants.  Rules  628  and  629,  as  well  as 
non-CTG  categories  for  paint  and  resin 
manufacturing  and  coating  of  auto, 
truck,  and  business  machine  parts. 
These  are  rules  630.  631.  and  632, 
respectively.  At  the  time  MDNR 
submitted  these  rules.  EPA  only 
required  adoption  of  rules  for  Ract  III 
categories  in  extension  areas.  However, 
MDNR  chose  to  expand  the  applicability 
of  these  rules  to  all  of  the  counties  fisted 
in  EPA's  SIP-Call,  which  include  the 
Detroit,  Grand  Rapids,  and  Muskegon 
areas.  This  submittal,  therefore, 
addressed  requirements  of  EPA's  SIP- 
Call,  section  182(a)(2)(A)  of  the  Act  (for 
Wayne,  Oakland,  and  Macomb 
Counties),  and  section  182(b)(2)  of  Ihe 
Act  (for  Livingston,  Monroe,  St.  Clair, 
Washtenaw,  Kent,  Ottawa,  and 
Muskegon  Counties). 

On  December  9,  1993  EPA 
disapproved  two  of  the  five  RACT  III 
category  rules  (58  FR  40759).  The  rules 
disapproved  were  those  that  covered 
VOC  leaks  from  synthetic  organic 
chemical  and  pol^-mer  manufacturing 
plants  (Rule  628)  and  natural  gas 
processing  plants  (Rule  629). 

On  June  12.  1993  MDNR  submitted 
final  regulations  to  satisfy  the  section 


'  This  requirement  would  apply  to  the  remainder 
of  the  Detroit  nonattainment  area  as  well  as  the 
Grand  Rapids  (Kent  and  Ottawa  Counties),  and 
Muskegon  (Muskegon  County)  areas  which  are  all 
designated  as  nonattainment  and  classified  as 
moderate. 


182(a)(2)(A)  fix-up  requirements  of  the 
Act.  Included  in  these  regulations  were 
changes  meant  to  address  deficiencies 
hsted  in  EPA's  May  26. 1988  SIP  call. 
Since  MDNR  chose  to  expand  the 
coverage  of  these  regulations  to  all  of 
the  10  ozone  nonattainment  counties 
classified  as  moderate  (Michigan  has  no 
ozone  nonattainment  classifications 
above  moderate),  this  submittal  also 
addressed  requirements  under  section 
182(b)(2).  EPA  found  this  submittal  to 
be  complete  in  a  letter  dated  June  28, 
1993  from  Valdas  Adamkus,  EPA's 
Region  5  Administrator,  to  Roland 
Harmes,  Director  of  MDNR.  This  letter 
stopped  a  sanctions  process  which  was 
initiated  on  October  22, 1991  for  failure 
to  submit  a  SIP  revision  to  fulfill  the  fix- 
up  reouirements. 

Under  a  cover  letter  dated  November 
15,  1993  MDNR  submitted  final 
regulations  to  satisfy  the  remaining 
deficiencies  not  addressed  in  the  )une 
12,  1993  submittal,  to  correct 
deficiencies  cited  in  the  December  9, 
1993  disapproval  of  Rules  628  and  629. 
and  to  satisfy  the  catch-up  requirements 
of  section  182(b)(2)  of  die  Act.  A  letter 
dated  April  18, 1994  from  Valdas 
Adamkus  to  Roland  Harmes  found  the 
November  15,  1993  submittal  complete 
for  the  Detroit — Ann  Arbor  area  and 
halted  the  sanctions  process  w  hich  was 
started  on  January  15, 1993  for  a  failure 
to  submit  these  regulations.  The  clock 
for  the  Muskegon  and  Grand  Rapids 
areas  continued  to  run  because  of  an 
outstanding  item  which  was  not 
submitted  for  the  western  portion  of  the 
State. 

A  finding  of  completeness  was  made 
in  a  July  14, 1994  letter  from  Valdas 
Adamkus  to  Roland  Harmes  for  the 
Grand  Rapids  and  Muskegon  areas.  This 
finding  was  in  response  to  the  submittal 
of  a  non-CTG  SIP  submittal  made  for  the 
western  portion  of  the  State  and  halted 
the  last  of  the  sanction  clocks  that  were 
started  on  January  15, 1993  for  the  State 
of  Michigan. 

This  document  proposes  approval  of 
the  final  regulations  submitted  by 
MDNR  on  Jime  12,  1993  and  November 
15, 1993  for  incorporation  into 
Michigan's  ozone  SIP. 

n.  EPA's  Evaluation  and  Proposed 
Action 

In  determining  the  approvabilitv  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  Act  and  EPA  regulations,  as  found  . 
in  section  110  and  part  D  of  the  Act  and 
40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action. 
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appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
3.  Among  these  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  existing 
major  stationary  sources  of  VOC 
emissions.  This  requirement  was  carried 
forth  from  the  pre-amended  Act. 

Under  the  amended  Act,  Congress 
ratified  EPA's  use  of  CTG  documents,  as 
well  as  other  Agency  policy,  for 
requiring  States  to  "fix-up"  their  RACT 
rules.  See  section  182(a)(2)(A). 

List  of  Michigan  Rules  Submitted  for 
Incorporation  (Both  June  and 
November  Submittals) 

Following  is  a  list  of  the  State  Rules 
which  have  been  modified  and  are  being 
submitted  for  incorporation  into  the 
federally  approved  SIP: 
R  336.1101  Definitions;  A 
R  336.1103  Definitions;  C 
R  336.1105  Definitions;  E 
R  336.1116  Definitions;  P 
R  336.1122  DefiniUons;  V 
R  336.1601  Definitions: 
R  336.1602  General  provisions  for 

existing  sources  of  volatile  organic 

compound  emissions 
R  336.1610  Existing  coating  lines; 

emission  of  volatile  organic 

compounds  from  exiting  automobile, 

light-duty  truck,  and  other  product 

and  material  coating  fines 
R  336.1611  Existing  cold  cleaners 
R  336.1619  Perchloroethylene;  emission 

from  existing  dry  cleaning  equipment 
R  336.1620  Emission  of  volatile  organic 

compounds  from  existing  flat  wood 

paneling  coating  lines 
R  336.1621  Emission  of  volatile  organic 
:  compounds  from  existing  metallic 

surface  coating  lines 
R  336.1622  Emission  of  volatile  organic 

compounds  &x)m  existing  components 

off  a  petroleum  refineries;  refinery 

monitoring  program 
R  336.1623  Storage  of  petroleum  liquids 

having  a  true  vapor  pressure  of  more 

than  1.0  psia,  but  less  than  11.0,psia, 

in  existing  external  floating  roof 

stationary  vessels  of  more  than 

40,000-gallon  capacity 
K  336.1624  Emission  of  volatile  organic 

compounds  from  an  existing  graphic 

artsUne 
R  336.1625  Emission  of  volatile  organic 

compounds  from  existing  equipment 

utilized  in  manufacturing  synthesized 

pharmaceutical  products 
R  336.1627  Delivery  vessels;  vapor 

collection  systems 
R  336.1628  Emission  of  volatile  organic 

compounds  from  components  of 

existuig  process  equipment  used  in 

manufacturing  synthetic  organic 
-  chemicals  and  polymers;  monitoring 

program 


R  336.1629  Emission  of  volatile  organic 

compoimds  from  components  of 

existing  process  equipment  used  in 

prcK«ssing  natural  gas;  monitoring 

program 
R  336.1630  Emission  of  volatile  organic 

compounds  ftom  existing  paint 

manufacturing  processes 
R  336.1631  Emission  of  volatile  organic 

compounds  from  existing  process 

equipment  utilized  in  manufacture  of 

polystyrene  or  other  organic  resins 
R  336.1632  Emission  of  volatile  organic 

compounds  from  existing  automobile. 

truck,  and  business  machine  plastic 

part  coating  lines 
R  336.1 702  General  provisions  of  new 

sources  of  volatile  organic  compound 

emissions 
R  336.2004  Appendix  A:  reference  test 

methods;  adoption  of  Federal 

reference  test  methods 
R  336.2006  Reference  test  method 

serving  as  alternate  version  of  Federal 

reference  test  method  25  by 

incorporating  Byron  analysis 
R  336.2007  Alternate  version  of 

procedure  L,  referenced  in  R 

336.2040(10) 
R  336.2040  Method  for  detennination  of 

volatile  organic  compound  emissions 

from  coating  lines  and  graphic  arts 

lines  (except  for  Subrules  R 

336.2040(9)  and  R  336.2040(10)). 
R  336.2041  Etecordkeeping  requirements 

for  coating  lines  and  graphic  arts 

lines. 

In  reviewing  these  regulations 
submitted  by  the  State  the  EPA  used 
guidance  memoranda,  the  Blue  Book, 
and  the  CTGS  which  have  been  issued 
up  to  this  point. 

EPA's  Analysis  of  the  State's  Submittal 

The  following  is  a  summary  of  the 
major  changes  to  Michigan's  VOC 
regulations  contained  in  the  State's 
submittal. 

I.  )une  1993  Submittal 

On  lune  12, 1993  MDNR  submitted  to 
EPA  a  SIP  revision  to  address 
deficiencies  in  the  State's  ozone  SIP. 
Listed  below  are  descriptions  of  the 
changes  contained  in  this  submittal. 

A.  Rules  101.  103.  105.  116.  122 
(Definitions  A:  C:  E;  P;  V) 

Definitions  have  been  added  or 
revised  and  include  the  following. 
These  sections  have  additionally  been 
renumbered  to  accommodate  those 
definitions  which  have  been  added  or 
deleted. 

(1)  MDNR  has  revised  the  definition 
of  "Actual  emissions"  to  not  apply  in 
Parts  6  and  7  of  these  rules.  Parts  6  and 
7  regulate  the  emissions  of  VOCs. 

(2)  MDNR  has  removed  one  of  the  two 
definitions  of  "Air-dried  coating"  frt>m 


the  State's  rules.  Now  there  is  only  one 
definition  which  applies  to  all  of  the 
rules. 

(3)  MDNR  has  revised  the  definition 
of  "Air  quality  standard"  to  mean  the 
concentration  and  duration  of  an  air 
contaminant  specified  by  the 
commission  or  by  the  national  ambient 
air  quality  standards  as  contained  in  the 
provisions  of  40  CFR  part  50  (1990). 
whichever  is  more  restrictive,  as  the 
maximum  acceptable  concentration  and 
duration  of  that  contaminant  in  the 
ambient  air. 

(4)  MDNR  has  added  the  definition  of 
"Calendar  day"  which  means  a  24-hour 
time  period  which  normally  is  midnight 
to  midnight,  but  which  may,  upon 
written  notification  to  the  commission, 
cover  a  different,  consecutive  24-hour    , 
time  period  for  a  specific  process. 

(5)  MDNR  has  added  the  definition  of 
"Coating  category"  which  means  a  type 
of  surface  coating  for  which  there  is  a 
separate  emission  limit  specified  in 
these  rules. 

(6)  MDNR  has  revised  the  definition 
of  "Coating  line"  to  mean  an  operation 
which  is  a  single  series  in  a  coating 
process  and  which  is  comprised  of  1  or 
more  coating  applicators  and  any 
associated  flash-off  areas,  drying  areas 
and  ovens  wherein  1  or  more  surface 
coatings  are  applied  and  subsequently 
dried  or  cured. 

(7)  MDNR  has  revised  the  definition 
of  "Coating  of  fabric"  to  include  the 
application  of  coating  by  saturations 
and  impregnation. 

(8)  MDNR  has  revised  the  definition 
of  "Coating  of  paper"  to  include 
satiuBlion. 

(9)  MDNR  has  revised  the  definition 
of  "Coating  of  vinyl"  to  not  include  the 
application  of  plastisols. 

(10)  MDNR  has  revised  the  definition 
of  "Completed  organic  resin"  to  include 
dry  organic  resin. 

(11)  MDNR  has  revised  the  definition 
of  "component"  and  lists  specific  parts 
which  are  designated  as  "components" 
for  Rules  336.1622,  336.1628,  336.1629, 
and  specifically  excludes  a  valve  that 
has  no  external  controls,  therefore 
having  no  potential  to  leak  VOCs. 

(12)  MDNR  has  added  the  definition 
of  "Extreme  environmental  conditions" 
to  mean  any  of  the  following:  (i) 
Outdoor  weather,  (ii)  temperatiu«s 
consistently  above  95  degrees  celsius 
(203  degrees  fahrenheit);  (iii)  detergents; 
(iv)  abrasive  and  scouring  agents;  (v) 
solvents;  (vi)  corrosive  atmospheres; 
(vii)  other  similar  harsh  conditions. 

(13)  MDNR  has  revised  the  definition 
of  "Extreme  performance  coating"  to 
mean  a  coating  which  is  designed  to 
protect  a  coated  part  from  extreme 
environmental  conditions  and  which  is 


applied  to  a  part  that,  in  its  use  as  a 
finished  product,  is  intended  to  be 
subjected  to  extreme  environmental 
conditions. 

(14)  MDNR  has  removed  the 
definition  of  "Pneiunatic  tire 
manufacturing". 

(15)  MDNRhas  added  the  definition 
of  "Vapor  collection  system"  which 
means,  as  it  pertains  to  the  provisions 
of  R  336.1627.  all  piping,  seals,  hoses, 
connections,  pressure-vacuum  vents, 
and  any  other  equipment  between  and 
including  the  delivery  vessel  and  a 
stationary  vessel,  vapor  processing  unit, 
or  vapor  holder. 

(16)  MDNR  has  revised  the  definition 
of  "Volatile  organic  compound"  to 
mean  any  compound  of  carbon  or 
mixture  of  compounds  of  carbon  that 
has  a  vapor  pressure  of  more  than  0.1 
millimeter  of  mercury  at  standard 
conditions,  excluding  a  number  of  listed 
compounds.  The  definition  also 
includes  compounds  of  carbon  or 
mixtures  of  compoimds  of  carbon  with 

a  vapor  pressure  less  than  or  equal  to 
0.1  millimeter  of  mercury  at  standard 
conditions  and  which  participates  in 
atmospheric  photochemical  reactions; 

(17)  The  following  definitions  have 
undergone  minor  word  changes  (for 
example,  changing  the  word  "which"  to 
"that"):  Allowable  emissions.  Coating  of 
automobiles  and  light-duty  trucks. 
Coating  of  large  appliances.  Component, 
Condenser,  Contemporaneous, 
Creditable,  Electrostatic  prep  coat. 
Equivalent  method.  Potential  emissions. 
Potential  to  emit.  Printed  interior  panel. 
Publication  rotogravure  printing, 
Pushside,  Very  large  precipitator. 

B.  Rule  602  (Ceneral  Pro\isions  for 
Existing  Sources  of  Volatile  Organic 
Compound  Emissions) 

MDNR  has  listed  items  which  can 
deviate  from  the  Part  6  regulations  given 
State  approval  However,  in  addition  to 
needing  State  approval  for  any 
equivalent  emission  rate,  alternate 
emission  rate,  or  compliance  method, 
any  provision  listed  under  602(2)  must, 
generally,  be  sent  to  EPA  as  a  SIP 
revision  and  will  not  become  federally 
enforceable  until  the  SIP  revision 
request  is  approved  by  the  EPA. 

Two  minor  exceptions  to  the  above 
provisions  which  do  not  need  to  be 
submitted  as  site-specific  SIP  revisions 
but  must  still  have  State  approval  are 
discussed  in  the  Technical  Support 
Document* 


In  this  rule  the  State  also  clarifies  that 
for  rules  336.1610,  336.1621  and 
336.1632  the  phrase  "minus  water" 
shall  also  include  compounds  which  are 
used  as  organic  solvents  and  which  are 
e.xcluded  from  the  definition  of  volatile 
organic  compound.  In  other  rules,  the 
limits  are  based  on  emission  rates, 
usually  in  poimds  per  hour,  so  the 
phrase  "minus  water"  is  only  used  in 
rules  336.1610,  336.1621  and  336.1632 
whose  applicable  limits  are  based  on 
VOC  content. 

C.  Rule  610    (Existing  Coating  Lines: 
Emission  of  Volatile  Organic 
Compounds  From  Existing  Automobile. 
Light-duty  Truck,  and  Other  Product 
and  Material  Coating  Lines) 

In  this  rule  the  State  sets  forth  the 
limits  which  shall  be  applied  to  the 
following  coating  line  categories: 
automobiles  and  light-duty  trucks,  cons, 
coils,  large  appliances,  metal  furniture, 
magnet  wire,  and  the  nonmetallic 
surfaces  of  fabrics,  vinyl,  or  paper.  In 
addition  to  meeting  the  applicable 
emission  limits,  soiuces  covered  by  this 
rule  must  also  submit  a  written  program 
to  demonstrate  compliance  with  the 
emission  limits.  Recordkeeping 
requirements  are  also  contained  within 
this  rule.  Exemptions  based  on,  e.g., 
emission  cufpoints  (15  pounds  per  day), 
are  listed  in  this  rule. 

D.  Rule  61 1    (ExisUng  Cold  Cleaners) 
In  this  rule  MDNR  sets  forth 

provisions  for  operating  procedures  for 
cold  cleaners.  Written  procedures  for 
compliance  with  these  provisions  must 
be  developed  and  posted.  Units  that 
were  previously  exempt  under  the  older 
version  of  these  rules  will  have  until  6 
months  after  the  date  these  rules 
become  effective,  in  the  State,  to 
comply. 

E.  Rule  61 9    (Perchloroethylene; 
Emission  From  Existing  Dry  Cleaning 
Equipment) 

In  this  nde  MDNR  sets  forth 
provisions  to  control  the  emissions  of 
perchloroethylene  from  existing  dry 
cleaners.  In  ail  instances,  save  one. 


*The  tam  "Director'*  discrMion".  as  it  U  lieing 
used  in  this  notice,  is  defined  as  a  State  making  a 
decision  which  would  be  federally  enforceable 
without  EPA  review.  TTsere  are  two  instances  'ux 
which  Director's  diacretiaa  language  is  beii^ 
approved  without  need  of  li.S.  EPA  approval  are  as 


follo%w:  (1)  Director's  discretion  for  the  use  of  an 
alternate  base  starting  Jevel  in  R  336.1624(2KaMi) 
will  be  allowed  because  this  is  only  applicable  in 
areas  attaining  the  ozone  standard.  Since  these 
areas  are  not  subfecl  to  RACT  requirements 
Director's  discretioa  language,  in  this  instance,  is 
allowable.  (2)  Director's  discretion  language  is  also 
acceptable  for  alternate  condenser  temperature  io  K 
336.1625(4)  because  this  alternate  temperature  will 
be  based  on  the  phjrsical  properties  of  chemicals 
passing  through  the  condenser.  These  chemical 
properties  are  readily  available  in  many  chemistry 
and  physics  handbooks.  The  temperature  at  which 
these  chemicals  condense  is  not  truly  Director's 
discretion  because  the  Director  cannot  influemx  e 
cbpmical's  condensatioo  lemperatore. 


where  a  comment  was  made  by  EPA  oo 
this  rule,  either  the  State  made  the 
change  suggested  by  EPA  or  EPA 
withdrew  the  comment.  Even  though 
one  comment  has  not  been  addressed. 
EPA  finds  this  rule  approvable. 
Moreover.  EPA  notes  that  it  has  issued 
a  maximum  available  control 
technology  or  "MACT*  rule  for  this 
emission  source  category  with  which 
sources  will  need  to  comply. 

F.  Rule  620    (Emission  of  Volatile 
Organic  Compounds  From  Existing  Flat 
Wood  Paneling  Coating  Lines) 

The  State  sets  forth  the  emission 
limits  which  shall  apply  to  sources  of 
VOC  used  in  the  coaling  of  flat  wood 
paneling.  The  State  has  replaced 
methods  for  determining  VOC  content 
in  a  coating  with  other  recordkeeping 
and  comphance  requirements.  The  State 
has  removed  a  provision  allowing  State 
discretion  on  equivalent  emission  rates 
and  transfer  efficiencies.  The  State  lists 
exemptions  to  this  rule.  The  State 
describes  under  what  circumstances  the 
use  of  an  afterburner,  used  to  achieve 
compliance  with  the  emission  limits  in 
this  rule,  may  be  interrupted  outside  of 
the  ozone  season. 

G.  Rule  621  (Emission  of  Volatile 
Organic  Compounds  From  Existing 
Metallic  Surface  Coating  Lines) 

The  State  sets  forth  the  emission 
limits  for  existing  metallic  surface 
coating  lines  and  the  compliance  and 
recordkeeping  requirements  needed  to 
demonstrate  compliance  with  these 
limits.  The  State  establishes  an  alternate 
limit  for  glass  adhesion  primer  which  is 
used  to  affix  windshields  to  automobile 
frames.  This  alternate  limit  and  its 
justification  is  discussed  in  this  action's 
technical  support  document.  The  State 
has  also  replaced  language  providing 
State  discretion  and  pertaining  to 
equivalent  emission  rates  and  transfer 
efficiencies  with  new  more  explicit 
language  which,  in  addition  to  being 
acceptable  to  the  commission,  must  also 
receive  EPA's  approval  before  being 
incorporated  into  the  SIP.  The  State  lists 
exemptions  to  the  provisions  of  this 
rule.' In  certain  instances,  the  rule  for 
coating  of  automobile,  truck,  and 
business  machine  parts  (R  336.1632) 
may  apply.  When  a  source  is  complying 
uith  R  336.1632  it  will  not  have  to 
comply  with  R  336.1622. 

In  addition  to  these  specific 
exemptions,  the  State  also  provides 
broader  based  exemptions  as  well.  With 
the  addition  of  new  exemptions,  other 
existing  exemptions  were  removed  from 
the  regulations.  Any  coating  lines  that 
were  previously  exempt  under  the 
exejnptions  that  have  been  removed 
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from  the  rules  and  are  no  longer  exempt, 
now  have  1  year  from  the  State's 
adoption  date  of  these  rules  to 
demonstrate  compliance.  The  State  has 
included  provisions  allowing  the 
discontinuance  of  a  natural  gas-fired 
afterburner,  used  to  meet  the  emission 
limits  of  this  rule,  between  November  1 
and  March  31. 

H.  Rule  622    (Emission  of  Volatile 
Organic  Compounds  From  Existing 
Components  of  Petroleum  Refineries; 
Refinery  Monitoring  Program) 

The  State  has  added  to  the  list  of 
components  which  require  annual 
inspection  those  components  that  are 
"difficult  to  monitor."  The  State  has 
replaced  the  requirements  for  all 
inspections  described  in  EPA  450/2-78- 
036  with  Federal  Reference  Test  Method 
21.  The  State  has  defined  leaking  as  an 
instance  when  a  concentration  of  more 
than  10,000  ppm,  by  volume,  as 
methane  or  hexane,  is  measured  by 
Method  21. 

The  State  has  added  the  following 
provisions: 

(i)  If  for  2  consecutive  quarters  2 
percent  or  less  of  the  process  valves  in 
a  given  refinery  unit  are  foimd  to  be 
leaking,  then  inspections  may  be 
skipped  for  1  quarter.  If  for  5 
consecutive  quarters  2  percent  or  less  of 
the  process  valves  in  a  given  refinery 
unit  are  foimd  to  be  leaking,  then 
inspections  of  process  valves  may  be 
done  annually.  If  a  subsequent 
inspection  shows  that  more  than  2 
percent  of  the  process  valves  are 
leaking,  quarterly  inspections  shall 
again  be  required. 

(ii)  To  determine  the  percent  of  valves 
leaking  on  a  refinery  unit,  the  total 
number  of  valves  found  to  be  leaking  on 
the  refinery  unit  during  the  specified 
monitoring  period  shall  be  divided  by 
the  number  of  valves  required  to  be 
monitored. 

Under  exemptions  from  the 
monitoring  requirements  of  this  rule, 
the  State  has  removed  an  exemption  for 
inaccessible  valves  but  added  an 
exemption  for  components  that  are 
unsafe  to  monitor,  until  monitoring 
personnel  would  no  longer  be  exposed 
to  immediate  danger. 

The  State  has  added  the  requirement 
that  a  current,  written  description 
detailing  routine  sampling  procedures 
and  listing  the  sealing  devices  involved 
shall  be  maintained  and.  upon  request 
by  the  commission,  shall  be  submitted 
to  the  commission  in  an  acceptable 
format. 


/.  Rule  623    (Storage  of  Petroleum 
Liquids  Having  a  True  Vapor  Pressure  of 
More  Than  l.Opsia,  but  Less  Than  11.0 
psia,  in  Existing  External  Floating  Roof 
Stationary  Vessels  of  More  Than  40,000- 
gallon  Capacity) 

The  State  has  added  to  its  list  of 
exemptions  for  external  floating  roof 
stationary  vessels,  those  vessels  that  are 
used  to  store  jet  naphtha  (Jet  B  or  JP- 

4). 

The  State  has  added  the  requirement 
that  any  person  who  is  responsible  for 
the  operation  of  a  vessel  that  meets  1  of 
the  criteria  for  exemption  shall  maintain 
records  of  the  following: 

(i)  The  capacity  of  the  stationary 
vessel. 

(ii)  The  contents  of  the  stationary 
vessel. 

(iii)  The  type  of  the  stationary  vessel. 

and  may  also  include: 

(i)  The  type  of  primary  seal. 

(ii)  The  true  vapor  pressure  of  the 
petroleum  liquid. 

/.  Rule  624    (Emission  of  Volatile 
Organic  Compounds  From  an  Existing 
Graphic  Arts  Line) 

The  State  has  rewritten  much  of  the 
Graphic  Arts  Rule.  The  new  rule  sets 
forth  the  emission  limits,  recordkeeping 
requirements,  compliance 
demonstration  requirements  and 
exemptions  for  the  affected  sources. 
These  rules,  for  the  most  part,  are 
written  to  have  a  statewide  effect. 

K.  Rule  625    (Emission  of  Volatile 
Organic  Compounds  From  Existing 
Equipment  Utilized  in  Manufacturing 
Synthesized  Pharmaceutical  Products) 

The  State  has  added  a  provision 
which  describes  the  method  for 
comparing  actual  emission  levels  from 
alternative  control  technology  to 
allowable  emission  levels.  The  method 
for  determining  the  actual  emission 
level  is  found  in  R  336.2004  and  the 
allowable  emission  level  shall  be 
determined  using  methods  found  in 
Appendix  B  of  "Control  of  Volatile 
Organic  Compound  Emissions  From 
Manufacture  of  Pharmaceutical 
Products,"  EPA-450/2-78-029. 

The  State  has  added  language  stating 
that  a  person  shall  not  be  required  to 
reduce  the  temperature  of  a  gas  stream 
flowing  through  a  condenser  below  the 
freezing  point  of  a  condensible 
component  in  the  gas  stream  if  it  can  be 
shown  using  intrinsic  chemical  data 
that  the  condenser  would  be  rendered 
ineffective. 

The  State  has  added  a  provision 
which  describes  the  method  for 
comparing  actual  emission  levels  from 
alternative  control  technology  to 


allowable  emission  levels  resulting  from 
the  use  of  a  pressure/vacuum 
conservation  vent.  The  method  for 
determining  the  actual  emission  level  is 
foimd  in  R  336.2004  and  the  allowable 
emission  level  shall  be  determined 
using  methods  found  in  Appendix  B  of 
"Control  of  Volatile  Organic  Compound 
Emissions  From  Manufacture  of 
Pharmaceutical  Products,"  EPA-450/2- 
78-029. 

The  State  has  removed  the  provision 
requiring  interim  reduction  milestones 
since  the  dates  of  these  milestones  had 
all  passed  several  years  before  this 
package  was  submitted. 

The  State  has  added  daily 
recordkeeping  requirements  which  must 
be  complied  with  within  3  months  of 
the  State's  effective  date  of  this  rule. 
The  records  required  shall  include: 

(i)  For  reactors,  distillation 
operations,  crystallizers,  centrifuges, 
and  vacuum  dryers  which  are  controlled 
by  a  condenser  or  an  alternative  control 
technology: 

(a)  A  list  of  all  VOCs  in  the  stream. 

(b)  The  vapor  pressure,  as  measured  at 
20  degrees  Celsius,  of  each  VOC. 

(c)  The  mole  fraction  of  each  VOC  in 
the  liquid  mixture. 

(d)  The  gas  outlet  temperature  of  each 
condenser. 

(ii)  For  operations  that  are  in 
compliance  with  the  exemption 
provisions  listed  in  this  rule,  the 
amount  of  material  entering  and  exiting 
each  reactor,  distillation  operation, 
crystallizer,  centrifuge,  and  vacuum 
dryer. 

(iii)  For  air  dryers,  the  amount  of 
material  entering  and  exiting  each  air 
dryer. 

(iv)  A  person  loading  a  VOC  which 
has  a  vapor  pressure  of  more  than  210 
millimeters  of  mercury,  measured  at  20 
degrees  Celsius,  from  a  truck  or  railcar 
into  an  existing  stationary  vessel  of 
more  than  a  2,000  gallon  capacity  using 
a  vapor  balance  system  or  alternate 
control  system  shall  maintain  records  of 
the  following  information: 

(a)  The  date  and  time  each  vessel  is 
loaded. 

(b)  The  type  and  vapor  pressure,  as 
measured  at  20  degrees  Celsius,  of  each 
VOC  loaded  into  each  stationary  vessel. 

(v)  For  centrifuges,  rotary  vacuum 
filters,  of  other  filters  that  have  an 
exposed  liquid  surface,  where  the  liquid 
contains  a  VOC  or  VOCs  and  the  sum  of 
the  partial  pressures  is  26.2  millimeters 
of  mercury  or  more,  as  measured  at  20 
degrees  Celsius,  the  following  records 
shall  be  maintained: 

(a)  A  list  of  all  VOCs  in  the  liquid. 

(b)  The  vapor  pressure,  as  measured  at 
20  degrees  Celsius,  of  each  VOC. 

(c)  The  mole  fraction  of  each  VOC  in 
the  liquid  mixture. 


(vi)  For  any  equipment  from  which  a 
liquid  containing  a  VOC  or  VOCs  can  be 
observed  dripping  or  running  the     -    . 
following  records  shall  be  kept: 

(a)  The  date  and  time  each  leak  was 
detected. 

(li)  The  date  and  time  each  leak  was 
repaired. 

L  Rule  627    (Delivery  Vnssels;  Vapor 
Collffction  Systems) 

The  State  lists  the  provi.sions  which 
must  be  met  by  all  delivery-  vessels 
subject  to  control  by  a  vapor  collection 
sy.stem  required  by  R  336.1606, 
R  336.1607.  R  336.1608.  R  336.1609. 
R  336.1703,  R  336.1704;  R  336.1705, 
or  R  336.1706.  The  modifications  made 
by  the  State  to  this  nile  are:  (1)  Listing 
gauge  pressures  in  inches  of  water  as 
well  as  in  pounds  per  square  inch,  and 
(2)  moving  the  definition  of  "vapor 
collection  system"  from  this  nile  to    R 
336.1122  (Definitions;  V). 

M.  Ruh  630  (Emission  of  Volatile 
Organic  Compounds  From  Existing 
Paint  Manufacturing  Processes) 

The  State  lists  the  10  moderate  ozone 
nonattainment  areas  where  these 
regulations  shall  apply.  The  State  has 
rt^moved  several  of  the  exemption 
provisions  and  is  allowing  sources 
which  were  previously  exempt,  1  year 
from  the  niles"  effective  date  (i.e.  by 
.April  27. 1994)  to  achieve  compliance 
witli  these  rules.  Fjcamples  of  these 
sources  would  be  those  that  were  not 
covered  by  the  previous  rules  because 
the  rules  did  not  apply  in  that  area. 
April  19, 1990  is  the  date  by  which 
other  sources  must  arhiRve  compliance. 

-v.  Rule  631    (Emission  of  Volatile 
Organic  Compounds  From  Existing 
Procf^ss  Fqiiipnittnt  Utilized  in 
Manufacture  of  Polystyn-ue  or  Othet 
Organic  Resins) 

The  State  lists  the  10  moderate  OMme 
nonattainment  areas  that  these 
regulations  shall  apply  in. 

The  State  requires  that  a  person  shall 
not  operate  a  reactor,  thinning  tank,  or 
blending  tank  unless  either  of  the 
following  provisions  is  complied  with: 

(i)  All  VOCs  emitted  from  existing 
rtjactors.  thinning  tanks,  and  blending 
tanks  shall  be  vented  to  control 
equipment  that  is  designed  and 
operated  to  reduce  the  quantity  of  VOCs 
by  not  less  than  95  weight  percent. 
Reflux  condensers  that  are  essential  to 
the  operation  of  the  resin  reactor  are  not 
considered  to  be  control  equipment. 

(ii)  The  total  VOCs  emitted  to  the 
atmosphere  from  the  reactors,  thinnic^ 
tanks,  and  blending  tanks  do  not  exceed 
0.5  pounds  per  1 .000  pounds  of  - 
completed  organic  resin  produced. 


Notwithstanding  the  preceding 
requirement,  the  State  requires  the 
Monsanto  Company  of  Trenton  to 
comply  with  either  of  the  following 
provisions  for  its  reactors,  thinning 
tanks,  and  blending  tanks: 

(i)  All  VOCs  emitted  from  reactors, 
thinning  tanks,  and  blending  tanks  shall 
be  vented  to  control  equipment  that  is 
designed  and  operated  to  reduce  the 
quantity  of  VOCs  by  not  less  than  95 
weight  percent.  Reflux  condensers  that 
are  essential  to  the  operation  of  the  resin 
reactor  are  not  considered  to  be  control 
equipment. 

(ii)  Tlie  total  VOCs  emitted  to  the 
atmosphere  from  the  reactors,  thinning 
tanks,  and  blending  tanks  do  not  exceed 
2.6  pounds  per  1,000  pounds  of  dry 
organic  resin  produced. 

The  State  has  altered  the 
recordkeeping  requirement  to  now  lie 
mandatory  for  all  sources  subject  to  this 
rule.  The  ret.ordkeeping  requirements 
are  effective  3  months  after  the  effect  ivi? 
date  of  this  rule.  The  records  which 
need  to  be  kept  will  var>'  depending 
upon  the  fashion  in  which  a  soun* 
chooses  to  control  the  VOC  emissions 
and  may  include  any  of  the  following 
information: 
(i)  Emissions  test  data, 
(ii)  Material  balance  calculations, 
(iii)  Process  production  rates, 
(iv)  Control  equipment  specifiu'Uion.'i 

and  operating  parameters. 

The  State  has  revised  one  of  the 
provisions  to  read, 

A  prrson  muy  discontinue  the  opdratidii  of 
a  nntiiriil  gas-fiPRd  afterburner,  which  is  w<wfd 
to  achieve  compliance  with  tlie  emis.'sion 
limits  in  this  rule,  between  November  1  acul 
March  ;{1  unless  the  afterburner  is  used  to 
achiuvo  compliance  with,  or  is  required  by. 
any  (it  the  following: 

(a)  Any  other  provision  of  these  rulas. 

(b)  A  p^ifinit  to  install. 
(«;)  A  permit  to  operate. 
(d)  .\  voluntaiy  agreement. 
{(0  A  pHrit>rmani.e  contract. 
(T)  .\  stipulation. 

(^)  An  order  of  the  commission. 

If  the  operation  of  a  natural  g^vfired 
afterburner  is  discontinued  between 
NoveiJilHT  1  and  March  31  pursuant  to  the 
provisions  of  the  preceding  provision,  both  af 
the  following  shall  apply  during  this  timi; 
period: 

(.i)  All  other  provisions  of  this  rule,  extx-pt 
the  emission  limits,  shall  remain  in  effect. 

(b)  All  other  measures  that  are  used  to 
comply  with  the  emission  limits  in  this  rule 
between  April  1  and  October  31  shall 
continue  to  im  used. 

A  RACT  analysis  has  been  performed 
for  the  limit  of  2.6  lb  VOC  emissions/ 
1,000  pounds  of  dry  organicTesin 
produced  set  for  Monsanto  and  has  Iwjen 
found  to  be  comparable  to  a  RACT  limit 
set  for  a  similar  Monsanto  facility  jn 


Massachusetts  and  is  therefore 
upprovable. 

Rule  631(6)  seems  ambiguous  as  to 
what  information  is  necessary  to 
determine  compliance  because  of  the 
prtrsence  of  the  wording  "information 
may  include.  '  The  State  has  provided 
EPA  with  all  of  the  compliance  orders 
for  all  of  the  facilities  affected  by  this 
rule  and  they  have  been  reviewed  to 
determine  if  sufficient  information  is 
included  to  determine  compliance  with 
this  rule.  EPA  has  found  all  of  the 
compliance  orders  to  contain  sufficient 
information  to  determine  compliance. 
All  facilities  are  required  to  keep 
sufficient  records  for  determination  of 
compliance  with  this  rule.  Rule  7n2(d), 
descritied  later  in  this  package,  requires 
new  sources  which  could  fall  under  this 
(uitegory  to  meet  the  same  emission 
limits  as  existing  sources  in  this 
category.  The  State  has  also  wr'tit-n  a 
letter,  dated  July  13, 1994.  that  clarifies 
the  intent  of  this  rule  is  to  require  new 
sources  to  meet  not  only  the  same 
emission  limits  as  existing  sources  but 
also  to  meet  the  same  recordkeeping  and 
reporting  requirements  as  existing 
sources  as  well. 

O.  Rule  632    (Emission  of  Volatile 
Organic  Compounds  From  Existing 
Automobile.  Truck,  and  Business 
Machine  Plastic  Part  Coating  Lines) 

The  State  has  expanded  the 
geo{:'raphic  limits  of  these  rules  to  rx)ver 
all  of  the  moderate  nonattainment 
counties  in  the  State.  The  cross-line 
averaging  provisions  of  this  rule  have 
l«!en  removed.  Recordkeeping 
requirements  have  been  changed  to  be 
more  stringent  than  previously  required. 

P.  Rule  702    (General  Provisions  for 
luw  Sources  of  Volatile  Organic 
Compound  Missions} 

The  State  has  added  a  provision 
stating  that  new  sources  of  VOCs  shall 
bo  limited  to  the  lowest  emission  rale 
listed  in  the  following:  (1)  The 
maximum  allowable  emission  rate  listed 
by  a  commission  on  its  own  initiative  or 
based  upon  the  application  of  the  best 
available  control  technology:  (2)  the 
maximum  allowable  emission  rate 
specified  by  a  new  source  performance 
standard  promulgated  by  the  EPA;  (3) 
the  maximum  allowable  emission  rate 
specified  as  a  condition  of  a  permit  to 
install  or  a  permit  to  operate:  or  (4)  the 
limit  for  this  source  categor>'  as  is  li.sled 
in  the  rules  for  existing  sources. 

Q.  R  336.2004    Appendix  A .  Reference 
Test  Methods:  Adoption  of  Federal 
Reference  Test  Methods 

In  this  appendix,  the  State  has  added 
the  following  Federal  Reference  Test 
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Methods  to  the  list  of  those  already 
adopted  by  reference: 

(1)  Method  lA — Sample  and  velocity 
traverses  for  stationary  sources  with 
small  stacks  or  ducts. 

(2)  Method  2A — Direct  measurement 
of  gas  volume  through  pipes  and  small 
ducts. 

(3)  Method  2C — Determination  of 
stack  gas  velocity  and  voliunetric  flow 
rate  in  small  stacks  and  ducts  (standard 
pitot  tube). 

(4)  Method  2D — Measiuement  of  gas 
volumetric  flow  rates  in  small  pipes  and 
ducts. 

(5)  Method  lOB — Determination  of 
xarbon  monoxide  from  stationary 
sources. 

R.  R  336.2006    Reference  Test  Method 
Serving  as  Alternate  Version  of  Federal 
Reference  Test  Method  25  by 
Incorporating  Byron  Analysis 

The  State  sets  forth  provisions  by 
which  Federal  Test  Method  25  may  be 
conducted  by  incorporating  the  Byron 
analysis. 

S.  R  336.2007    Alternate  Version  of 
Procedure  L,  Referenced  in  R 
336.2040(10) 

The  State  sets  forth  provisions  by 
which  an  alternate  version  of  the 
Federal  Procedure  L  may  be  used. 

T.R  336.2040    Method  for 
Determination  of  Volatile  Organic 
Compound  Emissions  From  Coating 
Lines  and  Graphic  Arts  Lines 

The  State  sets  forth  provisions 
describing  methods  for  determining 
compliance  for  coating  lines  in  this  rule. 
Appropriate  methods  are  described  for 
the  various  coating  lines  whose 
emission  limits  may  be  expressed 
differently  from  one  another  depending 
on  the  method  of  compliance  being 
used. 

The  State  requires  that  for  sources 
subject  to  emission  limits  expressed  as 
pounds  of  VOCs  per  gallon  of  coating, 
minus  water,  as  applied,  the  phrase 
"minus  water"  shall  also  include 
compounds  which  are  used  as  organic 
solvents  and  which  are  excluded  from 
the  definition  of  volatile  organic 
compoimd. 

For  calculations  required  by  this  rule, 
the  State  requires  the  following: 

(1)  Not  less  than  5  significant  digits 
shall  be  carried  in  intermediate 
calculations.  Roimding  shall  occur  after 
final  calculations  and  emission  numbers 
vdll  be  roimded  to  not  less  than  2  but 
not  more  than  3  significant  figures. 

(2)  The  calculations  for  a  coating  line 
shall  incliKle  all  of  the  coatings  which 
are  in  the  same  coating  category  and 
which  are  used  diuring  the  averaging 


period  as  specified  in  the  applicable 
limit. 

(3)  In  most  cases,  the  calculations  for 
a  graphic  arts  line  shall  include  all  of 
the  inks  and  coatings  that  are  used 
during  the  averaging  period  as  specified 
in  the  applicable  emission  limit. 

The  State  describes  the  methods  by 
which  the  VOC  content  of  inks  and 
coatings,  and  the  weight  of  VOCs  used 
during  an  averaging  period  shall  be 
determined. 

U.  R  336.2041    Recordkeeping 
Requirements  for  Coating  Lines  and 
Graphic  Arts  Lines 

The  State  sets  forth  the  recordkeeping 
requirements  which  shall  apply  to 
coating  lines  and  graphic  arts  lines. 
These  provisions  require  that  records  for 
the  various  types  of  coating  and  graphic 
arts  lines  be  kept. 

The  types  of  records  that  must  be  kept 
are  specific  to  the  coating  or  graphic  arts 
line  and  the  method  by  which  it  is 
meeting  the  appropriate  emission  limit. 

All  of  the  rules  submitted  for  approval 
in  the  June  12. 1993  submittal  have  been 
reviewed  and  found  to  be  approvable  for 
incorporation  into  the  Michigan  ozone 
SIP. 

n.  November  1993  Submittal 

On  November  15. 1993  MDNR 
submitted  to  EPA  a  SIP  revision  to 
address  the  remaining  deficiencies  in 
the  State's  VOC  RACT  regulations 
which  were  not  corrected  by  the  June 
12. 1993  submittal.  Listed  below  are 
descriptions  of  the  changes  this  SIP 
submittal  proposed. 

A.  Rule  601    (Definitions) 

A  revised  definition  for  the  term 
"person  responsible"  as  used  in  Part  6 
rules  has  been  added. 

B.  Rule  602  (General  Provisions  for 
Existing  Sources  of  Volatile  Organic 
Compound  Emissions) 

Provisions  allowdng  for  alternative 
compliance  methods  in  Rules  628  and 
629  require  site-specific  SIP  revisions 
when  implemented. 

C.  Rule  624    (Emission  of  Volatile 
Organic  Compounds  From  an  Existing 
Graphic  Arts  Line) 

An  unacceptable  prorating  method  for 
recordkeeping  has  been  removed. 


D.  Rule  628    (Emission  of  Volatile 
Organic  Compounds  From  Components 
of  Existing  Process  Equipment  Used  in 
Manufacturing  Synthetic  Organic 
Chemicals  and  Polymers;  Monitoring 
Program)  and  Rule  629  (Emission  of 
Volatile  Organic  Compoitnds  From 
Components  of  Existing  Process 
Equipment  Used  in  Processing  Natural 
Gas;  Monitoring  Program) 

Test  methods  have  been  added  which 
define  how  the  percent  VOC  in  a  piece 
of  equipment  is  to  be  determined. 
Provisions  allowing  reduced  frequency 
of  monitoring  for  low-leaking 
equipment  have  been  changed  to 
comply  with  EPA  requirements. 
Wording  was  added  requiring  that  all    - 
equivalent  control  methods  must  be 
submitted  to  EPA  as  site-specific  SIP 
revisions  as  specified  in  Rule  602.  The 
counties  affected  by  these  rules  have 
been  listed  in  the  same  format  as  other 
similar  rules,  for  the  purpose  of 
uniformity. 

E.  Non-CTG  RACT  Rules 

There  are  3  non-CTG  major  sources  of 
VOCs  located  in  Michigan's  Detroit- Ann 
Arbor  ozone  nonattainment  area.  These 
sources  are:  VCF  Films.  Inc.;  Ford  Motor 
Company's  Utica  Trim  Plant;  and  the 
Woodbridge  Corporations  Whitmore 
Lake  Plant  (formerly  Johnson  Controls, 
Inc.).  The  course  of  action  Michigan 
pursued  for  these  companies  was  the 
development  of  administrative  consent 
orders  requiring  implementation  of 
RACT-level  controls. 

VCF  Films.  Inc.  has  entered  into  an 
administrative  consent  order  requiring 
RACT-level  controls  for  VOC  emissions 
for  its  film  casting  processes.  This  order 
has  been  submitted  as  a  SIP  revision. 

Ford  Motor  Company's  Utica  Trim 
Plant  has  entered  into  an  administrative 
consent  order  requiring  RACT-level 
controls  for  its  polyurethane  foam 
manufacturing  processes,  reaction 
injection  molding  processes,  and 
various  adhesive  operations  at  this 
facility.  This  order  has  been  submitted 
as  a  SIP  revision. 

The  Woodbridge  Corporation, 
Whitmore  Lake  Plant  (formerly  Johnson 
Controls.  Inc.)  has  entered  into  an 
administrative  consent  order  requiring 
RACT-level  controls  for  VOC  emissions 
for  its  polyurethane  foam  automotive 
seat  cushion  manufacturing  operation, 
and  elimination  of  all  methylene 
chloride  emissions  frpm  the  facility. 
This  order  has  been  submitted  as  a  SIP 
revision. 

These  3  site-specific.  non-CTG 
regulations  have  been  reviewed  by  US 
EPA  and  are  being  approved  for 
Inclusion  into  Michigan's  SIP. 


F.  Stage  I  Vapor  Recovery 

Michigan  has  controlled  VOC 
emissions  from  underground  tank 
loading  at  service  stations,  called  Stage 
I  controls,  since  the  early  1980s.  Rule 
606,  the  Stage  I  rule,  currently  requires 
services  stations  in  the  Detroit.  Flint. 
Grand  Rapids,  and  Lansing  urban  areas 
to  have  their  underground  gasoline 
storage  tanks  equipped  with  vapor 
balance  equipment  when  unloading 
gasoline  at  the  service  stations. 

New  Stage  I  legislation  has  recently 
been  enacted  and  submitted  as  part  of 
the  November  12, 1993  submittal  which 
expands  the  geographic  coverage  of  the 
current  program  and  lowers  the 
exemption  level.  Service  stations  vdth 
greater  than  10.000  gallons  per  month  of 
gasoline  sales  and  located  in  the  10 
county  moderate  nonattainment  areas 
will  now  be  reqiiired  to  implement  the 
Rule  606  Stage  I  controls  and  meet  the 
equipment  specifications  as  specified  by 
the  California  Air  Resources  Board.  In 
addition,  pressure/vacuum  valves  on 
the  underground  storage  tank  vents  will 
now  be  mandatory,  as  required  in  the 
equipment  specifications. 

All  of  the  rules  submitted  on 
November  12,  1993  have  been  reviewed 
and  been  foimd  to  be  approvable  by  the 
EPA  for  incorporation  into  the  Michigan 
ozone  SIP. 

G.  Negative  Declarations 

In  *letter  dated  March  30,  1994, 
meant  to  supplement  the  November  12, 
1993  submittal,  Michigan  included 
current  negative  declarations  for  the 
following  CTG  categories:  (1)  Large 
petroleum  dry  cleaners;  (2)  SOCMI  air 
oxidation  processes;  (3)  High-density 
polyethylene  and  polypropylene  resin 
manufacturing;  and  (4)  Pneumatic 
rubber  tire  manufacturing.  These 
curreht  negative  declarations  obviate  the 
need  for  Michigan  to  develop 
regulations  for  these  source  categories 
because  none  of  these  types  of  sources 
exist  in  the  State. 

Federal  Action 

The  EPA  approves  the  VOC  RACT 
rules  submitted  as  a  SIP  revision  for  the  . 
State  of  Michigan  to  the  EPA  on  June  12, 
1993  and  November  12, 1993.  The  EPA 
has  evaluated  all  of  Michigan's  rules,  as 
submitted  on  June  12, 1993  and 
November  12. 1993  for  consistency  with 
the  requirements  of  the  Act,  EPA 
regulations  and  the  EPA's  interpretation 
of  these  requirements  as  expressed  in 
EPA  policy  documents.  The  EPA  has 
found  that  the  rules  meet  the 
requirements  applicable  to  ozone  and 
are,  therefore,  approvable  for 
incorporation  into  the  State's  ozone  SIP. 


A  more  complete  discussion  of  the 
EPA's  review  of  the  State's  regulations 
is  contained  in  technical  support 
documents  dated  December  11  1990, 
August  23.  1991,  and  May  5,  1994.  The 
EPA  is  proposing  to  approve  this 
revision  as  fully  meeting  the  RACT  fix- 
up  requirements  of  section  182(a)(2)(A) 
of  the  Act  and  the  RACT  catch-up 
requirements  of  section  182(b)(2)  of  the 
Act. 

Because  EPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal. 
This  action  will  become  effective  on 
November  7,  1994.  However,  if  we 
receive  adverse  comments  by  October  7. 
1994,  EPA  will  publish:  (1)  a  document 
that  vkTithdraws  this  action;  and  (2) 
address  the  comments  received  in  the 
final  rule  on  the  requested  SIP  revision 
which  has  been  proposed  for  approval 
in  the  proposed  rules  section  of  this 
Federal  Register. 

Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  Analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  vdll  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 


affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act.  preparation  of  the  regulator}' 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (1976). 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  7,  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Final  Approval  of  Michigan's  VOC 
RACT  Fix-Up  and  Catch-Up  SIP 
Submittal  (page  37  of  37) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  22.  1994. 
V'aldas  V.  Adamkus, 

Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows. 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  X— Michigan 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(96)  to  read  as 
follows: 

§52.1170    Identification  of  plan. 

***** 

(c)*  *  • 

(96)  Revisions  to  the  Michigan 
Regulations  submitted  on  June  12,  1993 
and  November  12, 1993  by  the  Michigan 
Department  of  Natural  Resources: 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  followdng 
provisions  of  the  Michigan  Air  Pollution 
Control  Commission  General  Rules  filed 
with  the  Secretary  of  State  on  April  12. 
1993  and  effective  on  April  27,  1993: 
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(1)  R  336.1101  Definitions;  A— 
Revised  definitions  of  the  following 
terms:  actual  emissions,  air-dried 
coating,  air  quality  standard,  allowable 
emissions  and  alternate  opacity. 

(2)  R  336.1103  Definitions;  C— Added 
definition  of  coating  category.  Revised 
definitions  of  the  following  terms: 
calendar  day,  class  11  hardboard 
paneling  finish,  coating  line,  coating  of 
automobiles  and  light-duty  trucks 
coating  of  fabric,  coating  of  large 
appliances,  coating  of  paper,  coating  of 
vinyl,  component,  component  in  field 
gas  service,  component  in  gaseous 
volatile  organic  compoimd  service, 
component  in  heavy  liquid  service, 
component  in  Ught  liquid  service, 
component  in  liquid  volatile  organic 
compound  service,  condenser, 
conveyorized  vapor  degreaser,  and 
creditable. 

(3)  R  336.1105  Definitions;  E— Added 
definition  of  the  term  extreme 
environmental  conditions.  Revised 
definitions  of  the  following  terms: 
electrostatic  prep  coat,  equivalent 
method  and  extreme  performance 
coating. 

[4]  R  336.1116  Definitions;  P— 
Revised  definitions  of  the  following 
terms:  packaging  rotogravure  printing, 
printed  interior  panel,  process  unit 
tiunaround,  publication  rotograviire 
printing  and  pushside.  Deleted 
definition  of  the  term  pneumatic  rubber 
tire  manufacturing. 

(5)  R  336.1122  Definitions;  V— Added 
definition  of  the  term  vapor  collection 
system.  Revised  definitions  of  die 
following  terms:  very  large  precipitator 
and  volatile  organic  compound. 

[6]  R  336.1602  General  provisions  for 
existing  sources  of  volatile  organic 
compound  emissions  (entire  rule). 

(7)  R  336.1610  Existing  coating  lines; 
emission  of  volatile  organic  compounds 
from  exiting  automobile,  light-duty    . 
truck,  and  other  product  and  material 
coating  lines  (entire  rule). 

(S)  R  336.1611  Existing  cold  cleaners 
(entire  rule). 

(9)  R  336.1619  Perch loroethylene; 
emission  from  existing  dry  cleaning 
equipment  (entire  rule). 

(10)  R  336.1620  Emission  of  volatile 
organic  compounds  fi-om  existing  fiat 
wood  paneling  coating  lines  (entire 
rule). 

(31)  R  336.1621  Emission  of  volatile 
organic  compounds  from  existing 
metallic  surface  coating  lines  (entire 
rule). 

(12)  R  336.1622  Emission  of  volatile 
organic  compounds  from  existing 
components  of  petroleum  refineries; 
refinery  monitoring  program  (entire 
rule). 


(13)  R  336.1623  Storage  of  petroleum 
liquids  having  a  true  vapor  pressure  of 
more  than  1.0  psia,  but  less  than  11.0 
psia,  in  existing  external  floating  roof 
stationary  vessels  of  more  than  40,000- 
gallon  capacity  (entire  rule). 

{.14)  R  336.1623  Emission  of  volatile 
organic  compoimds  from  existing 
equipment  utilized  in  manufacturing 
synthesized  pharmaceutical  products 
(entire  rule). 

[15)  R  336.1627  Delivery  vessels; 
vapor  collection  systems  (entire  rule). 

[16]  R  336.1630  Emission  of  volatile 
organic  compounds  from  existing  paint 
manufacturing  processes  (entire  rule). 

[17]  R  336.1631  Emission  of  volatile 
organic  compounds  from  existing 
process  equipment  utilized  in 
manufacture  of  polystyrene  or  other 
organic  resins  (entire  rule). 

[18)  R  336.1632  Emission  of  volatile 
organic  compoimds  from  existing 
automobile,  truck,  and  business 
machine  plastic  part  coating  lines 
(entire  rule). 

[19)  R  336.1702  General  provisions  of 
new  sources  of  volatile  organic 
compound  emissions  (entire  rule). 

[20)  R  336.2004  Appendix  A; 
reference  test  methods;  adoption  of 
federal  reference  test  methods  (entire 
rule). 

[21]  R  336.2006  Reference  test  method 
serving  as  alternate  version  of  federal 
reference  test  ni^thod  25  by 
incorporating  Byron  analysis  (entire 
rule). 

[22]  R  336.2007  Ahemate  version  of 
procedure  L,  referenced  in  R 
336.2040(10)  (entire  rule). 

[23]  R  336.2040  Method  for 
determination  of  volatile  organic 
compound  emissions  frt)m  coating  lines 
and  graphic  arts  lines  (except  R 
336.2040(9)  and  R  336.2040(10)). 

[24)  R  336.2041  Recordkeeping 
requirements  for  coating  lines  and 
graphic  arts  lines  (entire  rule). 

(B)  Revisions  to  the  following 
provisions  of  the  Michigan  Air  Pollution 
Control  Commission  General  Rules  filed 
with  the  Secretary  of  State  on  November 
3, 1993  and  effective  on  November  18. 
1993: 

[1)  R  336.1601  DefiniUons— Added 
definition  of  the  term  person 
responsible. 

(2)  R  336.1602  General  provisions  for 
existing  sources  of  volatile  organic 
compound  emissions — Addition  of 
provisions  requiring  submittal  of  site- 
specific  SIP  revisions  to  EPA  for  the  use 
of  equivalent  control  methods  allowed 
under  rules  336.1628(1)  and 
336.1629(1). 

[3]  R  336.1624  Emission  of  volatile 
organic  compounds  from  existing 
graphic  arts  lines  (entire  rule). 


(4)R  336.1628  Emission  of  volatile  .. 
organic  compounds  from  components  of 
existing  process  equipment  used  in 
manufacturing  synthetic  organic 
chemicals  and  polymers;  monitoring 
proCTam  (entire  rule). 

(5)  R  336.1629  Emission  of  volatile 
organic  compoimds  from  components  of 
existing  process  equipment  used  in 
processing  natural  gas;  monitoring 
program  (entire  rule). 

(C)  Senate  Bill  No.  726  of  die  State  of 
Michigan  87th  Legislature  for  Stage  I 
controls  signed  and  effective  on 
November  13, 1993. 

(D)  State  of  Michigan,  Department  of 
Natural  Resources,  Stipulation  for  Entry 
of  Consent  Order  and  Final  Oder  No. 
39-1993  which  was  adopted  by  the 
State  on  November  12, 1993. 

(E)  State  of  Michigan,  Etepartment  of 
Natural  Resources,  Stipulation  for  Entry 
of  Consent  Order  and  Final  Order  No. 
40-1993  which  was  adopted  by  the 
State  on  November  12, 1993. 

(F)  State  of  Michigan,  Department  of 
Natural  Resources,  Stipulation  for  Entry 
of  Con%nt  Order  and  Final  Order  No. 
3-1993  which  was  adopted  by  the  State 
on)une21, 1993. 

3.  Section  52.1174  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§52.1174    Controt  Strategy:  Ozone. 

***** 

(d)  In  a  letter  addressed  to  David  Kee, 
EPA,  dated  March  30. 1994,  Dennis  M. 
Drake,  State  of  Michigan,  stated: 

M)  Midiigan  has  not  developed  RACT 
regulations  for  the  following  industrial 
source  categories,  which  have  been 
addressed  in  Control  Techniques 
Guidance  (CTG)  documents  published 
prior  to  the  Clean  Air  Act  Amendments 
of  1990,  because  no  affected  sources  are 
located  in  the  moderate  nonattainment 
counties: 

(i)  Large  petroleum  dry  cleaners; 
(ii)  SOCMI  air  oxidation  processes; 
(iii)  High-density  polyethylene  and 

polypropylene  resin  manufacturing; 

and 
(iv)  Pneumatic  rubber  tire 

manufacturing. 

(2)  (Reserved). 
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40  CFR  Part  180 

[PP  7F3546/R2074;  FRL-4904-S) 

RiN  2070-AB78 

Bifenthrin;  Pesticide  Tolerances  and 
Extension  of  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes  time- 
limited  tolerances  (with  an  expiration 
date  of  November  15, 1997)  for  residues 
"of  the  snythetic  pyrethroid  bifenthrin  in 
or  on  the  raw  agricultural  commodities 
(RACs)  com  (field,  seed,  and  pop)  grain, 
silage  (forage),  stover  (fodder);  milk, 
milk  fat;  meat,  frit,  and  meat  byproducts 
of  cattle,  goats,  hogs,  horses,  sheep,  and 
poultry;  and  eggs.  FMC  Corp.  petitioned 
EPA  to  estabUsh  maximum  permissible 
levels  for  residues  of  the  pesticide  in  or 
on  the  commodities.  EPA  also  is 
establishing  time-limited  tolerances  for 
residues  of  bifenthrin  in  or  on 
cottonseed  and  dried  hops. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  September  7, 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  (PP  7F3546/R20741,  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency,  Rm. 
M3708.  401  M  St.,  SW.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Pubfic  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  IX;  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2. 1921  Jefferson 
Davis  Hwy.,  ArUngton,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager,  (PM)  13,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Second  Floor,  Crystal  Mall  #1, 1921 
Jefferson  Davis  Hv»ry.,  Arlington.  VA 
22202,  (703)-305-6100. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  22, 1994  (59  FR 
32167),  EPA  issued  a  proposed  rule  that 
gave  notice  that  pursuant  to  pesticide 
petition  7F3546  and  subsequent 
amendments  to  it.  the  FMC  Corp.,  1735 
Market  St.,  Philadelphia,  PA  19103.  had 
requested  that  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.  346a.  EPA 
amend  40  CFR  part  180  to  establish 
tolerances  for  residues  of  the  pesticide 
bifenthrin.  (2-methyl  (l,l'-biphenyll-3- 


yl)methyl-3-(2-chloro-3,3,3,-trifluoro-l- 
propenyl)-2,2- 

dimethylcyclopropanecarboxylate,  and 
its  4'-hydioxy  metabolite  in  or  on  the 
commodities  com  (field,  seed,  and  pep) 
grain  at  0.05  part  per  million  (ppm). 
forage  at  2.0  ppm,  fodder  at  5.0  ppm: 
milk,  fat  (reflecting  0.1  ppm  in  whole 
milk)  at  1.0  ppm;  meat  of  cattle,  goats, 
hogs,  horses,  poultry,  and  sheep  at  0.05 
ppml  meat  byproducts  (mbyp)  of  cattle, 
goats, Jiogs,  horses,  and  sheep  at  0.10 
ppm;  poultry  mbyiJ  at  0.05  ppm;  fat  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
1.0  ppm;  poultry  fat  at  0.05  ppm; 
cottonseed  at  0.5  ppm;  hops,  dried  at 
10.0  ppm;  and  eggs  at  0.05  ppm.  EPA 
proposed  to  establish  time-limited 
tolerances,  with  an  expiration  date  of 
November  15. 1997. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  time-Umited 
tolerances  will  protect  the  public  health 
Therefore,  the  time-limited  tolerances 
are  established  as  set  forth  below. 

Any  person  adversely  affected  bv  Uiis 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  estabhshed,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fricts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  maimer  sought  by  the 


requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(0. 
the  order  defines  a  "significant 
regulatory-  action"  as  an  action  that  is 
likely  to  resuh  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SlOO 
miUion  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  E-xecutive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory-  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  1 80 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  18. 1994. 

Daniel  M.  Barolo, 

Dirffctor.  Office  of  Pesticide  Programs 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 
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2.  By  revising  §  180.442,  to  read  as 
follows: 

§  180.442  Btfenthrin;  tolerances  for 
residues. 

Tolerances,  to  expire  on  November 
15, 1997.  are  established  for  residues  of 
the  pyrethroid  bifenthrin.  (2-methyl 
|l,l*-biphenyl]-3-yl)methyl-3-(2-chloro- 
3,3,3,-trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate,  in  or 
on  the  following  commodities: 


Ckxnmodity 


Parts  per 
million 


Cattle,  tat  1.0 

Cattle,  meat  0.5 

Cattle,  mbyp 0.10 

Com.  forage . 2.0 

Com.  fodder 5.0 

Com.   grain   (field,   seed,   and 

pop)  - 0.05 

Cottonseed _„ 0.5 

Eggs 0.05 

Goats,  fat 10 

Goats,  meat  ; 0.5 

Goats,  mbyp  0.10 

Hogs,  fat 1.0 

Hogs,  meat  «... ™ 0.5 

Hogs,  mbyp  ..... . ...  0.10 

Hops,  dried  10.0 

Horses,  fat  ...........»..;„ 10 

Horses,  meat  .^.. 0.5 

Horses,  mbyp « 0.10 

Milk,  fat  (reflecting  0.1  ppm  in 

wtiole  milk)  1.0 

Poultry,  fat _ 0.05 

Poultry,  meat 0.05 

Poultry,  mbyp 0.05 

Sheep,  tat  10 

Sheep,  meat  0.5 

Sheep,  mbyp 0.10 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  301-1,  301-7,  301-8, 
301-11, 301-16,  and  301-17 

[FTR  Amendment  39] 

RIN  309O-AF29 

Federal  Travel  Regulation;  Hotel  and 
Motel  Fire  Safety  Act  Requirements 

agency:  Federal  Supply  Service,  GSA. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
incorporate  standards  for  Federal 
agency  compliance  with  the  Hotel  and 
Motel  Fire  Safety  Act  of  1990  (Pub.  L. 
101-391,  Sept.  25, 1990).  These 
provisions  are  intended  to  enhance  the 
safety  of  Federal  employees  traveling  on 
official  business. 


EFFECTIVE  DATE:  This  final  rule  is 
effective  October  1, 1994,  and  applies 
for  travel  (including  travel  incident  to  a 
change  of  official  station)  performed  on 
or  after  October  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Clauson,  Transportation 
Management  Division  (FBX), 
Washington,  DC  20406,  telephone  703- 
305-5745. 

SUPPt-EMENTARY  INFORMATION:  The  Hotel 
and  Motel  Fire  Safety  Act  of  1990  (Pub. 
L.  101-391,  Sept.  25,  1990),  hereinafter 
referred  to  as  "the  Act",  among  other 
things,  amended  title  5,  United  States 
Code,  by  adding  new  §§  5707(d)  and 
5707a  to  save  lives  and  protect  property 
by  promoting  fire  and  life  safety  in 
hotels,  motels,  and  all  places  of  public 
accommodation  affecting  commerce. 

Hotel  and  Motel  Fire  Safety  Guidelines 

The  Act  sets  standards  for  fire 
prevention  and  control  in  places  of 
public  accommodation  affecting 
commerce.  These  requirements  include 
installation  of  hard-wired,  single  station 
smoke  detectors  in  each  guest  room  of 
each  place  of  pubUc  accommodation, 
and  an  automatic  sprinkler  system  in 
each  place  of  public  accommodation 
that  is  more  than  three  stories.  The  Act 
further  requires  each  State  to  submit  to 
the  Director  of  the  Federal  Emergency 
Management  Agency  (FEMA)  a  list  of 
places  of  public  accommodation  in  the 
State  that  comply  with  the  Act's  fire 
safety  standards.  From  the  State  lists, 
FEMA  must  compile  and  publish  in  the 
Federal  Register  a  national  master  list 
and  distribute  it  to  each  Federal  agency. 
The  Act  requires  FEMA  to  periodically 
update  the  master  list  based  on 
information  provided  by  the  States,  and 
to  distribute  the  updated  list  to  each 
agency. 

Federal  Travel  Program  Compliance 

The  Act  requires  the  General  Services 
Administration  (GSA)  to  modify  certain 
of  its  travel  programs  to  adhere  to 
established  fire  safety  guidelines.  This 
includes  listing  in  the  Federal  Travel 
Directory  only  those  lodging 
establishments  that  comply  with  the 
Act's  fire  safety  standards,  specifying 
which  access  and  safety  devices  each 
establishment  provides  for  the  hearing 
impaired  or  visually  or  physically 
handicapped,  and  surveying  only 
accommodations  that  meet  the  Act's  fire 
safety  standards  when  conducting 
surveys  of  lodging  costs  for  the  purpose 
of  establishing  locality  per  diem  rates. 

Agency  Compliance 

The  Act  also  requires  each  agency  to 
ensure  that  it  achieves  an  adequate 
"approved  accommodations 


percentage",  as  specified  in  the  Act  and 
reflected  in  the  regulation,  for  Fiscal 
Year  1995  and  each  fiscal  year  thereafter 
(an  approved  accommodation  is  a  hotel, 
motel,  or  other  place  of  public 
accommodation  affecting  commerce  that 
meets  the  Act's  fire  safety  standards). 
The  actual  approved  accommodations 
percentage  is  computed  by  dividing  the 
number  of  nights  spent  throughout  the 
United  States,  including  its  territories 
and  possessions,  in  approved 
accommodations  by  tie  total  number  of 
nights  spent  throughout  the  United 
States,  including  its  territories  and 
possessions,  in  all  places  of  public 
accommodation  affecting  commerce. 

GSA  has  determined  tnat  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  Sept.  30, 1993.  This  final  rule  is  not 
required  to  be  published  in  the  Federal 
Register  for  notice  and  comment. 
Therefore,  the  Regulatory  Flexibility  Act 
does  not  apply. 

List  of  Subjects  in  41  CFR  Parts  301-1, 
301-7,  301-«,  301-11,  301-16,  and  301- 
17 

Government  employees.  Travel, 
Travel  allowances,  Travel  and 
transportation  expenses 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  parts  361-1,  301-7, 
301-«,  301-11,  and  301-16  are 
amended  and  41  CFR  part  301-17  is 
added  as  follows: 

PART  301-1— APPLICABILITY  AND 
GENERAL  RULES 

1.  The  authority  citation  for  part  301- 
1  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5701-5709;  31  U.S.C. 
1353;  40  U.S.C.  486(c);  E.O.  11609,  36  PR 
13747,  3  CFR,  1971-1975  Comp..  p.  586. 

Subpart  A— Authority,  Applicability, 
and  General  Rules 

2.  Section  301-1.3  is  amended  by 
revising  paragraphs  (a)  and  (c)(1)  to  read 
as  followsf 

§301-1.3    General  rules. 

(a)  Employee's  obligation — (1) 
Prudent  person  rule.  An  employee 
traveling  on  official  business  is  expected 
to  exercise  the  same  care  in  incurring 
expenses  that  a  prudent  person  would 
exercise  if  traveling  on  personal 
business.  Excess  costs,  circuitous  routes, 
delays,  or  luxury  accommodations  and 
services  unnecessary  or  unjustified  in 
the  performance  of  official  business  are 
not  acceptable  under  this  standard. 
Employees  will  be  responsible  for 
excess  costs  and  any  additional 
expenses  incurred  for  personal 
preference  or  convenience. 


JMI 


(2)  Approved  (firesafe) 
accommodation.  It  is  \he  policy  of  the 
Government,  as  reflected  in  the  Hotel 
and  Motel  Fire  Safety  Act  of  1990  (Pub. 
L  101-391,  Sept.  25,  1990),  referred  to 
as  "the  Act"  in  this  paragraph,  to  save 
lives  and  protect  property  by  promoting 
fire  safety  in  hotels,  motels,  and  all 
places  of  public  accommodation 
affecting  commerce.  In  furtherance  of 
the  Act's  goals,  employees  are  strongly 
encouraged  to  stay  in  an  approved 
accommodation  when  commercial 
lodging  is  required.  Such  action  will 
serve  to  benefit  all  travelers  by 
influencing  the  management  of  places  of 
public  accommodation  affecting 
commerce  to  comply  with  the  Act's  fire 
safety  requirements  and  maintain 
approved  accommodation  status.  An 
approved  accommodation  provides 
certain  fire  detection  and  safety  devices 
that  reduce  the  likelihood  of  injury  to, 
and  protect  the  lives  of,  travelers. 
•         *        •        •        • 

(c)  Definitions — (1)  Agency.  Except  as 
otherwise  provided  in  §  301-1 7.2(a)  of 
this  chapter,  "agency"  for  purposes  of 
this  chapter  means  an  executive  agency 
as  defined  in  5  U.S.C.  105;  a  miUtary 
department;  an  office,  agency,  or  other 
establishment  in  the  legislative  branch; 
and  the  govemlnent  of  the  District  of 
Columbia;  but  does  not  include  a 
Government-controlled  corporation,  a 
Member  of  Congress,  or  an  office  or 
committee  of  either  House  of  Congress 
or  of  the  two  Houses. 


Subpart  B— Official  Govemmem 
Business  Travel 

3.  Section  301-1.101  is  amended  by 
adding  paragraph  (b)(4)  to  read  as 
follows: 

§  301-1.101    Authorization  of  travel. 

•        *        »        *        » 

(b)  •  •  • 

(4)  It  is  the  policy  of  the  Government, 
as  reflected  in  the  Hotel  and  Motel  Fire 
Safety  Act  of  1990  (Pub.  L.  101-391. 
Sept.  25, 1990),  to  save  lives  and  protect 
property  by  promoting  fire  safety  in 
hotels,  motels,  and  all  places  of  public 
accommodation  affecting  commerce.  In 
furtherance  of  these  goals,  each  agency, 
as  defined  in  §301-1 7. 2(a)  of  this 
chapter,  when  authorizing  travel  shall 
take  appropriate  measures  to  influence 
employees  who  will  procure 
commercial  lodging  when  performing 
official  travel  to  stay  at  a  firesafe 
approved  accommodation  as  defined  in 
§  301-1 7.2(c)  of  this  chapter.  Further, 
each  agency  shall  establish  procedures 
to  ensiue  that  its  approved 
accommodations  percentage  is  in 


compliance  with  the  provisions  of  part 
301-17  of  this  chapter.  Additionally, 
each  agency  shall  be  prepared,  as 
required  in  §  301-17.4(b)  of  this  chapter, 
to  furnish  the  General  Accounting 
Office  with  information  necessary  for 
the  conduct  of  an  audit  of  agency 
compliance  with  the  approved 
accommodations  percentage 
requirement. 


Subpart  C— Pre-employment  Interview 
Travel 

4.  Section  301-1.202  is  amended  by 
revising  the  section  heading  and  by 
adding  paragraphs  (aK5)  and  (b)(6)  to 
read  as  follows: 

§  301  -1 .202    Responsibilities  for  pre- 
employnient  Interview  travel. 

(a)  •  *  * 

(5)  Fire  safety  responsibilities. 
Agencies  should  encoiuage  an 
interviewee  for  his/her  safety  to  stay  in 
an  approved  accommodation  while 
performing  interview  travel,  and  shall 
provide  the  interviewee  with  a  list  of 
approved  accommodations  in  the 
interview  area.  Section  5707(d)  of  title 
5,  United  States  Code  requires  that  the 
approved  accommodations  percentage, 
as  defined  in  §301-17.2(d)  of  this 
chapter,  be  computed  based  solely  on 
official  travel  by  employees.  An  agencj-, 
therefore,  shall  not  collect  approved 
accommodations  data  from  an 
interviewee. 

(b)  •  •  • 

(6)  Fire  safety  responsibilities.  It  is  the 
policy  of  the  Government,  as  reflected 
in  the  Hotel  and  Motel  Fire  Safety  Act 
Of  1990  (Pub.  L.  101-391,  Sept.  25, 
1990),  referred  to  as  "the  Act"  in  this 
paragraph,  to  save  lives  and  protect 
property  by  promoting  fire  safety  in 
hotels,  motels,  and  all  places  of  public 
accommodation  affecting  commerce.  In 
furtherance  of  the  Act's  goals,  an 
inter\'iewee  traveling  to  a  pre- 
employment  interview  is  strongly 
encouraged  to  stay  at  an  approved 
accommodation  as  defined  in  §  301- 
17.2(c)  of  this  chapter  when  commercial 
lodging  is  required.  An  approved 
accommodation  provides  certain  fire 
detection  and  safety  devices  that  reduce 
the  likelihood  of  injury  to,  and  protect 
the  lives  of,  travelers.  Section  5707(d)  of 
title  5.  United  States  Code,  requires  that 
the  approved  accommodations 
percentage,  as  defined  in  §  301-17. 2(d) 
of  this  chapter,  be  computed  based 
solely  on  official  travel  by  employees. 
An  interviewee,  therefore,  is  exempt 
fi-om  the  requirement  in  §§  301-7. 2(a)(4) 
and  301-8.5(a)(4)  of  this  chapter  to 


account  for  approved  accommodations 
data. 

5.  Section  301-1.205  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  301-1 .205    Claims  for  reimbursement 

•         •         »         »         • 

(e)  Approved  accommodations  data. 
Section  5707(d)  of  title  5,  United  States 
Code,  requires  that  the  approved 
accommodations  percentage,  as  defined 
in  §  301-17.2(d)  of  this  chapter,  be 
computed  based  solely  on  official  travel 
by  employees.  An  interviewee, 
therefore,  is  exempt  fi-om  the 
requirement  in  §  301-1 1.2(b)  of  this 
chapter  to  account  for  approved 
accommodations  data. 

PART  301 -7— PER  DIEM 
ALLOWANCES 

6.  The  authority  citation  for  purt  301- 
7  continues  to  read  as  follows: 

Authority:  5  U.S.C  5701-5709;  E.O.  11609. 
36  PR  13747,  3  CFR,  1971-1975  Comp.,  p. 
586. 

7.  Section  301-7.2  is  amended  by 
adding  new  paragraph  (a)(4)  and 
revising  paragraph  (b)  to  read  as  follows: 

§301-7.2    Employee  and  agency 
responsibilities. 

(a)  •  •  • 

(4)  Fire  safety  responsibilities.  An 
employee  traveling  on  official  business 
is  strongly  encouraged  to  stay  at  an 
approved  accommodation  as  defined  in 
§301-1 7.2(c)  of  this  chapter.  Each 
employee  shall  account,  in  accordance 
with  his/her  agency's  procedures 
established  under  paragraph  (b)(2)  of 
this  section,  for  the  number  of  nights 
spent  in  approved  accommodations  as 
well  as  the  number  of  nights  spent  in  all 
places  of  public  accommodation 
affecting  commerce  as  defined  in  §  301- 
17.2(b)  of  this  chapter. 

(b)  Agency  responsibilities — (1) 
Authorizing/ appro\ing  rates.  It  is  the 
responsibility  of  the  head  of  each 
agency,  or  his/her  designee,  to  authorize 
or  approve  only  those  per  diem 
allowances  that  are  justified  by  the 
circumstances  affecting  the  travel  and 
are  allowable  under  the  specific  rules  in 
this  part.  However,  the  per  diem  rates 
provided  for  under  these  rules  represent 
the  maximum  allowable.  To  prevent 
authorization  or  approval  of  per  diem 
allowances  in  excess  of  amounts 
required  to  meet  the  necessary  per  diem 
expenses  of  official  travel,  consideration 
shall  be  given  to  factors  such  as  those 
listed  in  this  paragraph  that  reduce  the 
necessary  expenses  of  employees  (see 
specific  guidelines  in  §  301-7.12  of  this 
part  for  reducing  rates): 
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(i)  Known  arrangements  or 
established  cost  experience  at  temporary 
duty  locations  shov\ing  that  lodging 
and/or  meals  can  be  obtained  without 
cost  or  at  reduced  cost  to  the  employee; 

(ii)  Situations  in  which  special  rates 
for  accommodations  have  been  made 
available  for  a  particular  meeting, 
conference,  training  or  other  temporary 
duty  assignments; 

(iii)  Traveler's  familiarity  with 
establishments  providing  lodging  and 
meals  at  a  lower  cost  in  certain 
localities,  particularly  where  repetitive 
travel  or  extended  stays  are  involved; 

(iv)  Modes  of  transportation  where 
accommodations  are  provided  as  part  of 
the  transportation  cost;  and 

(v)  Situations  in  which  the 
Govermnent  furnishes  lodging,  such  as 
Government  quarters  or  other  lodging 
procured  for  the  employee  by  means  of 
an  agency  purchase  order  (see  §  301- 
7.12(a)  of  this  part). 

(2)  Fire  safety  responsibilities.  Each 
agency,  as  defined  in  §  301-17. 2(a)  of 
this  chapter,  is  responsible  for 
influencing  its  employees  who  require 
commercial  lodging  when  performing 
official  travel  to  stay  at  an  approved 
accommodation  as  defined  in  §  301- 
17.2(c)  of  this  chapter  and  for  ensuring 
that  its  approved  accommodations 
percentage  is  in  compliance  with  the 
fire  safety  guidelines  established  in  the 
Hotel  and  Motel  Fire  Safety  Act  of  1990 
(Pub.  L.  101-391,  Sept.  25, 1990)  (see 
part  301-17  of  this  chapter).  Each 
agency  shall  establish  accounting 
procedures  to  collect  from  each 
employee  traveling  on  official  business 
data  regarding  the  number  of  nights 
spent  in  approved  accommodations  as 
well  as  the  number  of  nights  spent  in  all 
places  of  public  accommodation 
affecting  commerce  as  defined  in  §  301- 
17.2(b)  of  this  chapter. 

PART  301-8— REIMBURSEMENT  OF 
ACTUAL  SUBSISTENCE  EXPENSES 

8.  The  authority  citation  for  part  301- 
8  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5701-5709;  E.O.  11609. 
36  FR  13747.  3  CFR,  1971-1975  Comp..  p. 
586. 

9.  Section  301-8.5  is  amended  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

$301-8.5    Requirements  for 
documentation,  review,  and  administrative 
controls. 

(a)  *  •  • 

(4)  Fire  safety  responsibilities.  An 
employee  traveling  on  official  business 
is  strongly  encouraged  to  stay  at  an 
approved  accommodation  as  defined  in 
§301-17,2(c)  of  this  chapter.  Each 


employee  shall  accoujit,  in  accordance 
with  his/her  agency's  procedures 
established  under  §  301-7.2  of  this 
chapter,  for  the  nimiber  of  nights  spent 
in  approved  accommodations  as  well  as 
the  number  of  nights  spent  in  all  places 
of  public  accommodation  affecting 
commerce  as  defined  in  §  301-17. 2(b)  of 
this  chapter. 

PART  301-11-CLAIMS  FOR 
REIMBURSEMENT 

10.  The  authority  citation  for  part 
301-11  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5701-5709;  E.G.  11609. 
36  FR  13747,  3  CFR,  1971-1975  Comp.,  p. 
586. 

11.  Section  301-11.2  is  revised  to  read 
as  follows: 

§301-11.2    Records  of  travel  and 
expenses. 

(a)  Expenditure  records.  All  persons 
authorized  to  travel  on  official  business 
(see  certificate  on  travel  voucher  form) 
should  keep  a  record  of  expenditures 
properly  chargeable  to  the  Government, 
noting  each  item  at  the  time  the  expense 
is  incurred  and  the  date.  The 
information  thus  accumulated  will  be 
available  for  the  proper  preparation  of 
travel  vouchers. 

(b)  Approved  accommodations  data. 
An  employee  is  required  under  §§  301- 
7.2(a)(4)  and  301-8.5(a)(4)  of  this 
chapter  to  account  for  the  number  of 
nights  spent  in  approved 
accommodations  as  well  as  the  number 
of  nights  spent  in  all  places  of  public 
accommodation  affecting  commerce  as 
defined  in  §  301-17.2(b)  of  this  chapter 
in  accordance  with  procedures 
established  by  his/her  agency  pursuant 
to  §  301-7.2(b)(2)  of  this  chapter. 

PART  301-16— CONFERENCE 
PLANNING 

12.  The  authority  citation  for  part 
301-16  continues  to  read  as  follows: 

Authority:  5  U.S.C  5701-5709;  E.O.  11609. 
36  FR  13747,  3  CFR,  1971-1975  Comp.,  p. 
586. 

§301-16.2    [Anmtded] 

13.  Section  301-16.2  is  amended  by 
removing  paragraph  (g). 

14.  Section  301-16.3  is  revised  to  read 
as  follows: 

§  301  -1 6.3    A  uthorization  of  Government 
sponsorship  or  co-sponsorsttip  of  a 
conference. 

(a)  General.  A  senior  agency  official 
shall  authorize  Government  sponsorship 
or  co-sponsorship  of  a  conference  which 
involves  travel  by  30  or  more 
employees. 

(d)  Prohibition  on  use  of  a  place  of 
public  accommodation  that  is  not  an 


approved  accommodation — (1)  General 
rule.  As  provided  in  15  U.S.C.  2225a,  an 
agency,  as  defined  in  §  301-1 7.2(a)  of 
this  chapter,  may  not  sponsor  or  fund  in 
whole  or  in  part  a  conference  in  any 
State,  as  defined  in  §  301-1 7.2(f)  of  this 
chapter,  at  a  place  of  public 
accommodation  that  is  not  an  approved 
accommodation  as  defined  in  §  301- 
17.2(c)  of  this  chapter,  unless  a  waiver 
is  granted  under  paragraph  (b)(2)  of  this 
section.  This  prohibition  also  applies  to 
Federal  funds  expended  by  the 
government  of  the  District  of  Columbia. 

(2)  Waiver  of  the  prohibition  on 
scheduling  a  conference  at  a  place  of 
public  accommodation  that  is  not  an 
approved  accommodation.  An  agency, 
as  defined  in  §  301-17.2(a)  of  this 
chapter,  may  sponsor  or  fund  in  whole 
or  in  part  a  conference  in  any  State,  as 
defined  in  §  301-17.2(f)  of  this  chapter, 
at  a  place  of  public  accommodation  that 
is  not  an  approved  accommodation 
when  the  agency  head  waives  the 
prohibition  In  paragraph  (b)(1)  of  this 
section  based  on  his/her  written 
determination  that  such  waiver  is 
necessary  in  the  public  interest  for  a 
particular  event.  The  agency  head  may 
delegate  the  authority  to  waive  the 
prohibition  in  paragraph  (b)(1)  of  this 
section  to  a  senior  level  official  if  such 
official  is  given  the  authority  with 
respect  to  all  conferences  sponsored  or 
funded  by  the  agency. 

(3)  Requirement  to  include 
prohibition  notice  on  advertisements 
and  applications  for  attendance  at  a 
conference.  As  required  by  15  U.S.C 
2225a,  any  advertisement  or  application 
for  attendance  at  a  confereiice 
sponsored  or  funded  in  whole  or  in  part 
by  an  agency  in  any  State,  as  defined  in 
§  301-17.2(0  of  this  chapter,  shall 
include  a  notice  of  the  prohibition 
contained  in  paragraph  (b)(1)  of  this 
section  on  holding  a  conference  at  a 
place  of  public  accommodation  that  is 
not  an  approved  accommodation.  An 
agency  shall  not  be  required  to  include 
notice  of  the  prohibition  in  any 
advertisement  or  application  for 
attendance  at  a  conference,  however, 
when  the  agency  head,  or  his/her 
designee,  waives  the  prohibition  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 

(4)  Notification  to  non-Federal 
entities  receiving  Federal  funds  of  the 
prohibition  on  scheduling  a  conference 
at  a  place  of  public  accommodation  that 
is  not  an  approved  accommodation.  As 
provided  in  15  U.S.C  2225a,  an 
Executive  agency,  as  defined  in  5  U.S.C 
105,  which  provides  Federal  funds  to  a 
non-Federal  entity  shall  notify  the  non- 
Federal  entity  receiving  such  funds  of 


the  prohibition  contained  in  paragraph 
(b)(1)  of  this  section. 

15.  Section  301-16.4  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§301-1 6.4    Selection  of  a  conference  site. 

(c)  Restrictions  on  selection  of 
conference  facilities — (1)  Approved 
' .  accommodations.  When  an  agency,  as 
defined  in  §  301-17.2(a)  of  this  chapter, 
holds  a  conference  at  a  place  of  public 
accommodation,  as  defined  in  §  301- 
17.2(b)  of  this  chapter,  the  agency  shall 
use  an  approved  accommodation  as 
defined  in  §301-1 7.2(c)  of  this  chapter 
unless  a  waiver  is  granted  under  §  301- 
16.3(b)(2)  of  this  part.  Any 
advertisement  or  application  for 
attendance  at  the  conference  shall 
include  notice  of  the  prohibition  on 
using  a  place  of  public  accommodation 
that  is  not  an  approved  accommodation 
in  accordance  with  §  301-16.3[b)  of  this 
part.  In  addition,  any  Executive  agency 
as  defined  in  5  U.S.C.  105  shall  notify 
all  non-Federal  entities  to  which  it 
provides  Federal  funds  of  the 
prohibition. 
•        **•»-. 

16.  Chapter  301  is  amended  by  adding 
part  301-17  to  read  as  follows: 

PART  301-17— AGENCY  TRAVEL 
DATA  REQUIREMENTS 

Subpart  A— Approved 
Accommodations  Data  Reporting 

Sm. 

301-17.1     Applicability. 

301-17.2    Definitions. 

301-17.3    Approved  accommodations       " 

percentage. 
301-17.4    Agency  compliance. -. 

Subpart  B— {Reserved] 

Authority:  5  U.SX:.  5701-5709;  E.G.  11609 
36  FR  13747,  3  CFR,  1971-1975  Comp.,  p. 
586. 

Subpart  A— Approved 
Accommodations  Datii  Reporting 

§301-17.1    Applicability. 

(a)  This  part  applies  to  Federal 
agencies  as  defined  in  §  301-17.2(a)  of 
this  part. 

§301-17.2    Definitions. 

Foi  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Agency.  "Agency"  has  the  same 
meaning  it  is  given  in  §  301-1. 3(c)(1)  of 
this  chapter  except  it  does  not  include 
the  government  of  the  District  of 
Columbia.    . 

(b)  Place  of  public  accommodation 
affecting  commerce.  "Place  of  public 


accommodation  affecting  commerce" 
means  any  inn,  hotel,  or  other 
establishment  within  a  State  that 
provides  lodging  to  transient  guests, 
-  except  that  such  term  does  not  include: 

(1)  An  estabUshment  owned  by  the 
Federal  Government; 

(2)  An  establishment  treated  as  an 
apartment  building  for  purposes  of  any 
State  or  local  law  or  regulation;  or 

(3)  An  establishment  located  within  a 
building  that  contains  not  more  than  5 
rooms  for  rent  or  hire  and  that  is 
actually  occupied  as  a  residence  by  the 
proprietor  of  such  establishment. 

(c)  Approved  accommodation. 
"Approved  accommodation"  means  any 
place  of  public  accommodation  that 
meets  the  requirements  of  the  fire 
prevention  and  control  guidelines  in  15 
U.S.C.  2225.  (A  master  list  of  all 
approved  accommodations  is  compiled. 
periodically  updated,  and  published  in 
the  Federal  Register  by  the  Director  of 
the  Federal  Emergency  Management 
Agency.  The  statute  (5  U.S.C.  5707a(b)) 
requires  that  the  General  Services 
Administration  list  only  approved 
accommodations  in  any  directory  listing 
public  accommodations.) 

(d)  Approved  accommodations 
percentage.  "Approved 
accommodations  percentage"  is  the 
percentage  of  nights  that  an  agency's 
employees  traveling  on  official  business 
spend  in  approved  accommodations 
relative  to  the  total  number  of  nights 
spent  in  places  of  public 
accommodation.  _ 

(e)  Employee.  "Employee"  has  tne 
same  meaning  it  is  given  in  §  301- 
1.3(c)(2)  of  this  chapter  and  in  §302- 
1.4(c)  of  chapter  302  of  this  title,  and 
does  not  include  an  interviewee  as 
defined  in  §  301-1. 3(c)(3)  of  this 
chapter. 

(f)  Stofe.  "State"  means  any  State,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands,  the  Virgin  Islands,  the  Canal 
Zone.  Guam.  American  Samoa,  or  any 
other  U.S.  territory  or  possession. 

§301-17.3    Approved  accommodations 
percentage. 

(a)  Scope.  An  agency's  approved 
accommodations  percentage  is  based  on 
all  official  travel  in  any  State  by  the 
agency's  employees.  En  route  travel  to 
the  new  official  station  and  travel  to 
seek  residence  quarters  authorized  in 
chapter  302  of  this  title  shall  be 
included  in  the  calculation.  Travel  to  an 
area  other  than  a  State  as  defined  in 
§  301-17.2(0  of  this  part  and  pre- 
employment  interview  travel  shall  be 
excluded  from  the  calculation. 


(b)  Calculation.  Each  agency  shall 
compute  its  approved  accommodations 
percentage  as  follows: 

(1)  Determine  the  total  number  of 
nights  that  agency  employees 
performing  official  travel  spent  at- an 
approved  accommodation  within  any 
State; 

(2)  Determine  the  total  number  of 
nights  that  agency  employees 
performing  official  travel  spent  at  any 
place  of  public  accommodation  affecting 
commerce  within  any  State; 

(3)  Divide  the  number  determined  in 
paragraph  (b)(1)  of  this  section  by  the 
number  determined  in  paragraph  (b)(2) 
of  this  section;  and 

(4)  Multiply  the  quotient  determined 
in  paragraph  {b)(3)  of  this  section  by  100 
to  determine  the  approved 
accommodations  percentage. 

§301-17.4    Agency  compliance. 

(a)  Required  approved 
accommodations  percentage.  Each- 
agency  shall  institute  procedures  to 
ensure  that  its  approved 
accommodations  percentage  is  not  less 
than: 

(1)  65  percent  for  Fiscal  Year  1995; 

(2)  75  percent  for  Fiscal  Year  1996; 
and 

(3)  90  percent  for  Fiscal  Year  1997. 
and  each  fiscal  year  thereafter.  j 

(b)  Reporting  requirement.  The 
General  Accounting  Office  (GAG)  is  ; 
required  to  conduct  an  audit  of 
agencies'  compliance  with  the  required 
approved  accommodations  percentage 
within  6  months  following  the  end  of 
each  fiscal  year  designated  in  paragraph 
(a)  of  this  section  and  to  annually  report 
the  audit  results  to  the  Congress. 
Agencies  shall  maintain  records  of 
compliance  and  make  the  information 
available  upon  request  to  GAG  for  audit. 

Subpart  B — [Reserved] 

Dated:  August  25.  1994.  ! 

Roger  W.  Johnson. 
Administrator  of  General  Senices. 
(FR  Doc.  94-22130  Filed  9-6-94;  8:45  ami 
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SUMMARY:  This  Second  Memorandum 
Opinion  and  Order  (2nd  MOSO) 
finalizes  the  service  rules  for  the 
narrowband  personal  communications 
service  (PCS).  This  action  is  taken  in 
part  on  the  Commission's  own  motion 
and  in  part  in  response  to  a  petition  for 
reconsideration  of  the  Memorandum 
Opinion  and  Older.  The  changes 
adopted  herein  are  intended  to  improve 
the  fairness  of  the  Ucensing  process  for 
narrowband  PCS  and  provide  for  more 
effective  use  of  the  narrowband  PCS 
spectrum. 

EFFECTIVE  DATE:  October  7, 1994. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Tom  Mooring,  Office  of  Engineering  and 
Technology,  (202)  653-8114. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sunamary  of  the  Commission's  2nd 
M06-0  in  GEN  Docket  No.  90-314  and 
ET  Docket  No.  92-100,  adopted  August 
16, 1994,  and  released  August  25, 1994. 
The  complete  2nd  MOSO  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington.  D.C.,  and  also 
may  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  N.W., 
Suite  140,  Washington,  D.C.  20037. 

Summary  of  2nd  MO&O 

Intmduction 

1.  By  this  action,  we  are  amending  the 
rules  concerning  the  licensing  of 
"response  channels"  in  the  narrowband 
personal  communications  services 
(PCS).  Response  channels  are  channels 
that  are  set  aside  to  provide  existing 
paging  systems  with  two-way  capability, 
including  acknowledgement  of  a  page  or 
advanced  messaging  capability. 
Specifically,  we  are  modifying  the 
definition  of  an  existing  paging  licensee, 
the  requirement  that  an  existing  paging 
licensee  operate  a  base  station  in  the 
area  for  which  it  is  applying  for  a 
response  channel  and  the  rule  limiting 
existing  paging  licensees  to  two 
response  channels  in  any  given 
geographic  area.  These  changes  are  in 
response  to  a  Petition  for 
Reconsideration  of  the  Memorandum 
Opinion  and  Order  in  this  matter  that 
was  filed  by  the  National  Association  of 
Business  and  Educational  Radio.  Inc. 
(NABER).'  We  are  also  modifying  the 
attribution  standards  with  regard  to 
narrowband  PCS  channels  and  revising 
the  Basic  Trading  Area  (BTA)  service 


area  definition  to  provide  two  local 
service  areas  in  Puerto  Rico.  We  believe 
these  changes  will  improve  the  fairness 
of  the  Ucensing  process  for  narrowband 
PCS  and  provide  for  more  effective  use 
of  the  narrowband  PCS  spectrum. 

Background 

2.  In  the  First  Report  and  Order,  we 
allocated  three  megahertz  of  spectrum  at 
900  MHz  for  the  narrowband  PCS 
service  and  adopted  rules  to  govern 
narrowband  PCS  operation.  As  part  of 
this  action,  we  allotted  eight  12.5  kHz 
wide  response  chaimels  exclusively  for 
use  by  existing  common  carrier  and 
private  paging  licensees.  In  the 
Memorandum  Opinion  and  Order,  we 
designated  four  of  the  eight  response 
channels  for  licensing  at  the  Major 
Trading  Area  (MTA)  level  and  four  for 
licensing  at  the  BTA  level.*  We  also 
defined  an  existing  paging  licensee  as  a 
paging  Ucensee  authorized  under  Part 
22  or  Part  90.  as  of  June  24. 1993,  the 
adoption  date  of  the  First  Report  and 
Order.  Additionally,  we  stated  that  to  be 
eligible  for  a  response  charmel  license, 
an  existing  paging  Ucensee  must  operate 
at  least  one  base  station  in  the  MTA  or 
BTA  for  which  it  requests  a  license. 
Finally,  we  Umited  each  licensee  to  two 
paging  response  channels  per 
geographic  area. 

3.  On  April  25, 1994.  NABER 
submitted  a  Petition  for  Reconsideration 
of  the  Memorandum  Opinion  and  Order 
requesting  reconsideration  and 
clarifi^tion  of  certain  aspects  of  the 
eligibility  and  multiple  ownership  rules 
that  apply  to  the  response  channels. 
Comments  were  filed  by  Paging 
Network,  Inc.  (PageNet);^  no  reply 
comments  were  filed. 

Discussion 

Eligibility  for  Response  Channel 
Licenses 

4.  As  indicated  above,  we  limited 
eligibility  for  acquiring  narrowband  PCS 
response  channels  to  existing  paging 


'  See  Memomndum  Opinion  and  Order.  59  FR 
14115  (March  25. 1994).  The  Memomndum  Opinion 
and  Order  wai  issued  in  response  to  petitions  for 
reconsideration  and  clarification  of  the  first  Bepoit 
and  Order,  58  FR  42681  (August  11. 1993). 


2  Sef  Rand  McNally   J992  Commertial  Atlas  fr 
Marktling  Guide,  at  pages  38-39.  Rand  McNally 
organizes  the  SO  States  and  the  District  of  Columbia 
into  47  MTAs  and  487  BTAs.  For  f<;S  licensing 
purposes,  we  adopted  service  areas  tjased  on  the 
Rand  McNally  MTA  and  BTA  definitions  with 
certain  exceptions.  In  particular,  wo  separated 
Alaska  from  the  Seattle  MTA  and  added  five  insular 
areas:  Pueno  Rico.  U.S.  Virgin  Islands.  Guam, 
Northern  Mariana  Islands,  and  American  Samoa.  In 
our  rules,  the  insular  areas  are  treated  as  five  BTA 
service  areas  and  three  MTA  service  areas,  see 
Section  24.102  of  the  Commission's  Rules. 

3  PageNet's  comments  were  filed  33  days  late.  In 
a  petition  for  acceptance  of  late-filed  comments, 
PageNet  states  that  it  did  not  focus  on  NABER's 
petition  until  it  was  reviewing  the  proposed  auction 
rules  for  the  response  channels.  In  the  interest  of 
considering  a  full  record  in  this  matter,  we  are 
accepting  PageNet's  conunents. 


licensees  and  defined  an  existing  paging 
licensee  to  be  a  paging  licensee 
authorized  under  Part  22  or  Part  90  of 
oiu-  rules  as  of  June  24, 1993.  We  also 
required  that  the  existing  paging 
licensee  operate  at  least  one  base  station 
in  any  MTA  or  BTA  for  which  it 
requests  a  response  channel. 

5.  In  its  petition,  NABER  requests  that 
the  eligibility  requirement  to  operate  a 
base  station  in  the  service  or  trading 
area  for  which  a  response  channel  is 
sought  be  changed  to  a  requirement  that 
the  applicant  merely  provide  coverage 
within  the  trading  area.  NABER  argues 
that  basing  eUgibility  on  the  location  of 
a  transmitter  instead  of  coverage  area 
could  prevent  operators  bom  obtaining 
response  channels.  It  states  that  the 
coverage  provided  by  a  single  base 
station  may  include  more  than  one  BTA 
and  that  thus,  imder  the  adopted  rules, 
the  operator  would  not  be  eligible  for 
response  channels  in  all  of  the  BTAs  in 
which  it  provides  conventional  one-way 
paging  services.  NABER  recommends 
that  we  allow  paging  licensees  to  apply 
for  response  channels  in  trading  areas 
that  are  within  25  miles  of  the 
geographic  coordinates  of  any  base 
station  Ucensed  as  of  May  10, 1994,  the 
release  date  of  the  Third  Report  and 
Order  in  PP  Docket  No.  93-253  59  FR 
26741,  Mav'  24, 1994.'» 

6.  NABER  also  requests  that  we  clarify 
whether  the  June  24, 1993,  date  for 
determining  whether  an  entity  is  an 
existing  paging  licensee  is  applicable  in 
determining  the  area  of  operation  for 
Ucense  eUgibility  purposes.  It  notes  that 
an  existing  carrier,  initially  licensed  as 
of  June  24, 1993,  may  have  expanded  or 
constructed  its  system  into  adjacent 
areas  after  June  24,  1993.  NABER 
contends  that  such  a  carrier  should  be 
able  to  include  its  current  coverage  area 
for  purposes  of  obtaining  response 
channels  so  as  to  make  its  entire  system 
compatible  and  competitive  even 
though  parts  of  it  were  constructed  or 
put  into  operation  after  June  24, 1993. 

7.  PageNet,  in  its  comments,  generally 
supports  the  rule  modifications 
suggested  by  NABER.  In  addition, 
PageNet  requests  that  the  rule  limiting 
applicants  to  only  Part  22  and  Part  90 
licensees  as  of  June  24,  1993,  be 
eliminated  or  modified.  It  argues  that 
this  restriction  is  not  needed  to  prevent 
speculative  or  frivolous  applications 
imder  an  auction  regime  and  that  the 
ability  to  improve  service  should  not  be 
arbitrarily  restricted  to  those  that  were 
licensees  on  a  certain  date.  PageNet 
requests  that  the  rules  be  modified  to 


permit  applications  for  response 
channels  by  any  Ucensee  operating  a 
system  serving  at  least  some  portion  of 
the  market  on  the  date  the  application 
is  filed. 

8.  Our  decision  to  Ucense  the 
response  channels  on  an  MTA  and  BTA 
basis  and  to  require  operation  of  a  base 
station  transmitter  in  the  service  area 
was  intended  to  facilitate  our  licensing 
process  and  provide  a  simple  method 
for  determining  mutually  exclusive 
applications.  Existing  paging  stations 
are  currently  licensed  on  a  mileage 
separation  basis  rather  than  an  MTA 
and  BTA  basis.  We  concur  with  the 
parties  that  there  are  advantages  to 
basing  eUgibiUty  on  the  coverage  area  of 
existing  base  stations.  As  noted  by 
NABER,  a  single  base  station  may  often 
cover  more  than  one  BTA.  We  therefore 
find  that  a  coverage  area  standard  for 
response  channel  eUgibility  would 
better  conform  with  the  service  needs  of 
existing  paging  ojierations.  Accordingly, 
we  are  amending  our  rules  to  permit 
licensees  to  obtain  response  channels 
sufficient  to  upgrade  existing  paging 
systems  over  their  entire  coverage  area. 

9.  We  also  beUeve  that  a  simple 
"brightline"  test  is  needed  for 
determining  the  coverage  area  of 
existing  paging  systems  in  order  to 
faciUtate  the  Ucensing  of  response 
channels.  In  considering  this  issue,  we 
note  that  while  existing  paging 
operations  include  several  classes  of 
operations  with  varying  service  radii,  a 
20-mile  (32.2  kilometer)  radius  of 
reliable  service  is  typical  of  paging 
operations.  We  therefore  believe  that  a 
20-mile  service  radius  would  better 
reflect  the  service  areas  of  most  existing 
paging  operations  than  the  25-mile 
standard  suggested  by  NABER.  At  the 
same  time,  we  recognize  that,  as 
specified  in  our  rules,  some  paging 
operations  have  service  areas  larger  than 
20  or  25  miles.  Accordingly,  we  will 
consider  the  service  radius  of  a  paging 
transmitter  to  be  20  miles  for  purposes 
of  determining  eligibiUty  for  response 
channel  Ucenses,  except  that  for  certain 
classes  of  high-powered  paging  stations 
we  will  use  a  graduated  series  of  wider 
service  radii  specified  in  our  paging 
rules.5  This  standard  will  establish  a 
clear  and  concise  test  for  all  appUcants 
and  minimize  the  administrative  burden 
on  oUr  resourras.  Existing  paging 
licensees  will  be  eUgible  for  response 
channels  in  any  BTA  or  MTA  that 
encompasses  an  authorized  base  station 


or  which  is  partly  or  wholly  overlapped 
by  the  paging  system's  service  area  as 
defined  above. 

10.  We  also  find  merit  in  NABER's 
request  to  allow  existing  licensees  that 
expand  their  service  areas  after  June  24, 
1993,  to  be  eUgible  for  response 
channels  in  the  expanded  service  areas. 
This  request  is  consistent  with  our 
decision  to  provide  opportunities  for 
upgrading  existing  paging  operations. 
We  further  agree  with  PageNet  that  any 
Ucensee  operating  a  system  that  serves 
some  portion  of  a  market  should  be 
eligible  to  apply  for  response  chaimels 
in  that  market,  regardless  of  whether  the 
licensee  was  operating  before  June  24, 
1993.  In  this  regard,  we  see  no  reason 
why  operators  of  existing  systems  that 
have  been  expanded  into  adjacent 
trading  areas  after  June  24, 1993,  should 
be  entitled  to  bid  for  response  channels 
in  newly  served  areas  while  operators  of 
new  systems  authorized  after  that  date 
should  be  barred  fix)m  bidding  for  those 
chaimels.  We  therefore  conclude  that,  as 
a  matter  of  equity,  the  eUgibility 
criterion  should  be  modified  to  permit 
any  paging  Ucensee  to  apply  for  the 
response  channels  in  a  market,  so  long 
as  the  Ucensee's  system  serves  some 
portion  of  that  market  on  the  date  the 
application  is  filed.  In  particular,  we 
note  that  on  October  21, 1993,  we 
adopted  amendments  to  our  private 
paging  rules  that  resulted  in  the 
issuance  of  substantial  nxmibers  of  new 
Ucensees  for  conventional  paging.  We 
find  that  Ucensees  of  both  expanded 
systems  and  new  systems  authorized 
after  Jime  24, 1993.  should  have  an 
opportunity  to  purchase  the  response 
channels.  Accordingly,  we  are 
amending  the  eUgibiUty  requirements 
for  holding  narrowband  PCS  response 
channels  as  follows.  Existing  paging 
licensees  will  be  defined  as  paging 
Ucensees  authorized  under  Part  22  or 
Part  90  of  our  Rules  as  of  the  deadline 
for  fiUng  applications  to  participate  in 
the  competitive  bidding  for  the  paging 
response  channels.^  This  application 


*  This  recommendation  was  submitted  by  NABER 
in  an  ex  parte  presentation  to  the  Commission's 
staff  on  June  2».  1994. 


'In  the  case  of  "F."  "G."  'H, '  or  "K"  class  paging 
stations  under  both  Sections  22.S02(c)  and 
90.495(b)(1)  of  our  rules,  the  service  area  for 
purposes  of  response  channel  eligibility  will  be 
defined  by  the  service  area  radius  specifiec  in 
Section  22.504(b)(2). 


'Mercury  Communications.  Inc.  (Mercurj)  filed  a 
petition  for  clarification  of  the  Third  Report  and 
Order  in  the  competitive  bidding  proceeding  (PP 
Docket  .No.  93-253)  requesting  that  the  June  24. 
1993  date  apply  only  to  the  initial  auction  and  that 
this<iate  not  apply  should  response  channels 
remain  available  following  the  initial  auction. 
Mercury  states  that  it  is  an  applicant  to  provide 
private  carrier  paging  service  at  numerous  locations 
in  the  New  York  City  metropolitan  area,  but  was  not 
authorized  in  that  area  as  of  June  24,  1993.  Mercury 
argues  that  it  would  not  serve  the  public  interest  to 
forever  preclude  companies  not  authorized  as  of 
June  24. 1993  because  paging  is  a  dvnamic. 
evolving  industry.  We  believe  that  the  revised  rule* 
we  are  adopting  herein  virill  remedy  the  inequity  to 
which  Mercury  refers. 


filing  deadline  wiU  be  estabUshed  in  a 
pubUc  notice. 

Acquisition  of  Multiple  Response 
Channels 

11.  In  the  Memorandum  Opinion  and 
Order,  we  limited  existing  paging 
•licensees  to  acquisition  of  two  response 
channels  in  a  given  geographic  area.  Our 
intent  in  imposing  this  limit  was  to 
allow  an  opportunity  for  at  least  four 
existing  paging  Ucensees  to  upgrade 
their  operations.  NABER  agrees  that  the 
two  channel  limit  is  Useful  as  it  relates 
to  the  initial  auctioning  of  frequencies 
and  that  it  should  serve  as  a  protective 
measure  against  the  hoarding  of 
response  channels  by  a  few  carriers. 
NABER  is  concerned,  however,  that  this 
rule  could  interfere  with  the  orderly 
operation  of  the  marketplace  if 
maintained  on  a  long  term  basis.  It 
states  that  when  paging  licensees  merge 
or  are  acquired,  the  response  channels 
used  with  their  systems  should  be 
transferred  as  an  integral  part  of  the  new 
system.  Such  transfers  would  not  be 
permitted  under  the  current  rules  if  the 
acquiring  operator  would  end  up  with 
more  than  two  response  channels  in  a 
particular  service  area.  NABER 
recommends  that  we  modify  the  two 
channel  limit  to  provide  that,  imder 
certain  conditions,  existing  paging 
licensees  would  not  be  subject  to  a  limit 
on  the  number  of  response  channels 
they  could  acquire  at  any  time  after  the 
initial  grants  of  the  Ucenses  for  those 
channels  are  final.'  Under  NABER's 
proposal,  aggregation  of  response 
channels  would  be  limited  to  parties 
that  acquire  the  channels  as  part  of  an 
existing  system  or  to  supplement  their 
ouTi  existing  system.  It  suggests  that 
approval  for  such  acquisitions  be 
conditioned  on  a  review  by  the 
Commission  to  ensiu«  that  the  purpose 
of  the  rule  would  not  be  violated  and 
that  this  scrutiny  be  relaxed  after  one 
year. 

12.  Our  purpose  in  adopting  the  two- 
channel  limit  was  to  ensure  that  at  least 
four  existing  paging  Ucensees  will  have 
the  opportunity  to  upgrade  their  one- 
way services.  We  now  beUeve  that  once 
the  existing  paging  licensees  have  had 
an  opportimity  to  obtain  response 
channels  and  the  competitive  structure 
of  narrowband  PCS  markets  have  taken 
form,  it  will  not  be  necessary  to  limit 
the  number  of  response  channels  a 


'This  description  of  NABER's  recommendation 
includes  clarifications  that  were  submitted  in  its  ex 
parte  presentation  to  the  Commission's  staff  on  June 
29.  1994.  NABER  had  initially  suggested  that  this 
problem  be  resolved  by  providing  for  waivers  of  the 
rule  or  by  establishing  a  sunset  date  after  which  the 
rule  would  be  automatically  eliminated. 
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paging  licensee  may  hold.^  We  agree 
with  NABER  that  in  cases  where  paging 
systems  are  merged  or  acquired,  the 
seller  should  be  permitted  to  transfer 
the  response  channels  as  well.  At  that 
point,  the  response  channels  would  be 
integral  to  the  individual  systems  that 
are  merged,  and  we  see  no  reason  to 
require  that  they  be  divested.  We  also 
agree  with  NABER  that  eliminating  the 
rule  immediately  after  the  initial 
licensing  auction  could  encourage 
frivolous  bidding  in  the  auction  process. 
We  therefore  find  that  NABER's  initial 
suggestion  for  providing  a  simset  period 
is  reasonable,  and  believe  that  a  period 
of  two  years  will  be  sufficient  to 
discourage  such  speculation. 
Accordingly,  we  are  amending  the  rules 
lo  piuvide  that  the  two  response 
channel  per  market  Umit  will  expire  two 
years  after  the  date  of  initial  license 
grant.  We  beheve  that  this  sunset 
provision  addresses  NABER's  concerns 
and  that  additional  scrutiny  by  the 
Conunission  of  response  channel 
acquisitions  would  impose  an 
unnecessary  administrative  burden. 

Ownership  Attribution 

13.  The  narrowband  PCS  rules 
provide  that  licensees  shall  not  have  an 
ownership  interest  in  more  than  three 
narrowband  PCS  channels  in  any 
geographic  area.  The  rules  further 
provide  that,  for  the  purpose  of  this 
restriction,  a  licensee  is  any  person  or 
entity  with  an  ownership  interest  of  five 
or  more  percent  in  an  entity  holding  a 
narrowband  PCS  license.^  On  our  own 
motion,  we  reconsider  this  attribution 
requirement  as  it  applies  to  indirect 
ownership  of  narrowband  PCS  licenses. 
In  cases  where  a  party  has  indirect 


■We  do  not  believe  that  it  is  necessary  to 
maintain  the  two  channel  limit  in  order  to  ensure 
a  competitive  market  for  narrowband  PCS  services 
in  the  long  run.  In  this  regard  we  note  that  our  rules 
provide  for  twenty -one  50  kHz  based  narrowband 
PCS  licenses  with  associated  response  channels  at 
any  geographic  point.  Nine  of  these  response 
channels  are  50  kHz  (five  nationwide,  two  regional, 
and  two  MTA  channels)  and  twelve  are  12.5  kHz 
(three  nationwide,  four  regional,  three  MTA,  and 
two  BTA  channels).  Thus,  existing  paging  licensees 
that  operate  narrowband  PCS  services  using 
response  channels  will  compete  with  other 
narrowband  PCS  licensees  in  each  area. 

>As  we  have  stated  in  addressing  interests 
acquired  at  auction,  where  common  non-controlling 
ownership  exists  between  two  or  more  bidders  and 
such  bidders  cumulatively  obtain  more  licenses 
than  permitted,  we  permit  divestiture  of  non- 
controlling  interests  to  bring  the  entities  into 
compliance  if  completed  within  90  days  of  license 
grant  Third  Memorandum  Opinion  and  Order  and 
Further  Notice  of  Proposed  Bulemaking.  ?f  Docket 
No.  93-253.  GEN  Docket  No.  90-314.  and  ET 
Docket  No.  92-100.  FCC  94-219  at  1 29  (adopted 
August  16. 1994).  Further,  both  investors  and 
corporate  licensees  have  a  continuing  obligation  to 
be  vigilant  in  monitoring  relevant  holdings  to 
ensure  compliance. 


ownership,  through  an  interest  in  an 
intervening  corporation  or  partnership 
that  has  less  than  a  controlling 
ownership  in  a  narrowband  PCS  license, 
we  consider  whether  to  apply  a 
"multiplier"  to  determine  the  effective 
ownership  interest  of  that  party.  A 
multiplier  is  currently  used  in  our 
attribution  rules  for  broadcast  licenses, 
and  has  recently  been  adopted  ior 
broadband  PCS  licenses,  by  multiplying 
together  each  non-majority,  non- 
controlling  interest  in  a  license  to 
determine  the  effective  ownership 
interest  of  a  party  whose  interest  is  held 
through  intervening  entities.  For 
example,  if  Party  X  owns  a  25-percent 
non-controlling  interest  in  Corporation 
Y  that  holds  a  10-percent  non- 
controlling  interest  in  Licensee  Z,  Party 
X  would  be  deemed  to  have  a  2.5- 
percent  effective  ownership  interest  in 
Licensee  Z.  Use  of  a  multiplier  allows 
the  Commission  to  accurately  take 
account  of  a  party's  "actual  involvement 
with  the  ultimate  licensee"  as  well  as 
the  party's  ability  to  exert  control  over 
that  licensee. 

14.  In  the  Memorandum  Opinion  and 
Order,  we  adopted  a  flat  five  percent 
attribution  rule  for  any  party  that  has 
any  ownership  interest  in  an  entity 
holding  a  narrowband  PCS  license  to 
ensvue  that  no  person  or  entity  is  able 
to  exert  undue  market  power  through 
partial  ownership  in  multiple 
narrowband  PCS  licensees  in  a  single 
service  area.  We  did  not  specify  that 
both  direct  and  indirect  interests  in  a 
narrowband  PCS  licensee  were 
attributable.  Compare  Section  24.204 
(a),  (d)(2)(viii)  of  the  Commission's 
Rules.  On  reconsideration,  we  conclude 
that  consideration  of  indirect  ownership 
interests,  through  the  use  of  a  multiplier 
in  future  application  proceedings,'"  will 
better  facilitate  a  competitive 
narrowband  PCS  market.  Under  our 
prior  rule,  a  party  that  has  an  ownership 
interest  in  a  company  that  has  a  non- 
controlling  ownership  interest  in  a 
narrowband  PCS  licensee  would  be 
permitted  to  acquire  an  attributable 
ownership  interest  in  three  additional 
narrowband  PCS  licensees  in  the  same 
firea.  For  example,  if  Party  A  has  a  40- 
percent  non-controlling  ownership 
interest  in  Company  B,  which  in  turn 
has  a  40-percent  non-controlling 
ownership  interest  in  Narrowband  PCS 
Licensee  C,  Party  A  (having  only  an 
indirect  interest  in  Licensee  C)  would. 


'••'The  multiplier  rule  will  not  be  applied  lo 
Mobile  Telecommunication  Technologies 
Corporation's  pioneer's  preference  license  for  a 
nationwide  channel,  or  to  the  other  ten  nationwide 
channels  that  already  have  been  auctioned.  We  do 
not  believe  that  it  would  be  equitable  to  apply  this 
new  rule  retroactively. 


under  this  rule,  be  permitted  to  acquire 
an  attributable  ownership  interest  in 
Narrowband  PCS  Licensees  D,  E,  and  F 
in  the  same  area.  By  contrast,  when 
considering  its  indirect  ownership 
interest  under  the  multiplier  approach. 
Party  A  would  be  deemed  to  have  a  16- 
percent  effective  owTiership  interest  in 
Narrowband  PCS  Licensee  C,  well  in 
excess  of  our  five  percent  limitation, 
and  would  therefore  be  permitted  to 
have  an  attributable  ownership  interest 
in  only  two  additional  narrowband  PCS 
licensees  in  the  same  area. 

15.  We  also  find  that  using  a  ~ 
multiplier  to  calculate  the  effective 
indirect  ownership  interest  will  better 
promote  a  competitive  narrowband  PCS 
market  than  attributing  to  a  party  in  full 
the  ownership  interest  of  an  intervening 
company  in  a  narrowband  PCS  licensee. 
This  approach  would  likely  exclude 
parties  that  pose  no  threat  to 
competition  and  prevent  a  party  that  has 
neither  the  ability  to  exert  control  nor  a 
substantial  financial  stake  in  a 
narrowband  PCS  licensee  from 
acquiring  an  attributable  ownership 
interest  in  more  than  two  additional  - 
narrowband  PCS  Ucensees  in  the  same 
area.  In  the  example  in  paragraph  13, 
supra.  Corporation  Y's  10  percent  non- 
controlling  interest  in  Licensee  Z  would 
be  deemed  in  excess  of  the  five  percent 
threshold  applicable  to  narrowbsmd  PCS 
ownership.  Thus,  Party  X,  which  has  a 
25-percent  non-controlling  interest  in 
Corporation  Y,  would  be  restricted  to 
acquiring  an  attributable  ownership 
interest  in  only  two  additional 
narrowband  PCS  licensees  in  the  same 
area  despite  its  inability  to  exert  control 
or  significant  influence  over  the 
operations  of  Licensee  Z.  By  contrast, 
use  of  a  multiplier  produces  an  effective 
owTiership  interest  of  only  2.5  percent 
by  Party  X  in  Licensee  Z,  permitting 
Party  X  to  acquire  an  attributable 
owTiership  interest  in  three  additional 
narrowband  PCS  licensees  in  the  saine 
area. 

16.  Considerations  of  true  economic 
interest  in,  and  ability  to  control,  a 
licensee  are  crucial  in  determining 
whether  a  particular  indirect  ownership 
interest  could  affect  the  degree  of 
competition  in  a  market  and  therefore 
should  be  attributed  to  the  holder  for 
purposes  of  our  multiple  ownership 
rules.  These  considerations  apply 
equally  in  the  broadband  and 
narrowband  PCS  contexts.  Accordingly, 
a  multiplier  similar  to  that  used  in 
applying  our  attribution  rules  in 
broadband  PCS  will  be  used  to 
determine  effective  ownership  interests 
in  narrowband  PCS  licensing.  We 
therefore  will  amend  Section  24.101  of 
our  rules  to  include  the  use  of  a 
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multiplier  to  determine  whether  an 
entity  holding  an  indirect  non- 
controlling  interest  in  a  narrowband 
PCS  licensee  has  an  attributable  interest 
for  the  purpose  of  our  multiple 
ownership  rules.  As  in  oiu  broadcast 
and  broadband  PCS  rules,  where  an 
entity's  ownership  interest  in  any  link 
in  the  ownership  chain  is  greater  than 
50  percent  or  is  controlling,  the  interest 
will  be  treated  as  if  it  were  100  percent 
for  the  purposes  of  applying  the 
multiplier. 

Local  Service  Areas  in  Puerto  Rico 

17.  In  response  to  a  suggestion  by 
Pegasus  Communications,  Inc.  (Pegasus) 
in  the  recent  broadband  PCS 
proceeding,  we  are  revisiting  the  local 
service  area  adopted  for  the 
Commonwealth  of  Puerto  Rico.  We 
currently  treat  Puerto  Rico  as  a  BTA  for 
narrowband  PCS  Ucensing  purposes.  In 
the  broadband  PCS  proceeding,  Pegasus 
requested  that  we  divide  the  Puerto  Rico 
service  area  into  two  local  service  areas 
and  suggested  that  we  likewise  establish 
two  BTA-like  service  areas  in  Puerto 
Rico  for  the  narrowband  PCS  service. 
Pegasus  argued  that  due  to  the  size  and 
mountainous  terrain  of  the  island, 
Puerto  Rico  essentially  is  split  in  half, 
comprising  two  commercial  centers:  San 
Juan  and  Mayagiiez-Ponce.  Pegasus 
stated  that  these  mountains  make  travel 
to  San  Juan  difficult  for  Puerto  Ricans 
located  in  the  southern  and  western 
portions  of  the  island,  and  therefore 
they  must  conduct  essentially  all 
commerce  in  the  port  cities  of 
Mayagiiez,  Aguadilla,  or  Ponce.  Pegasus 
also  stated  that  the  population  of  its 
proposed  Mayagiiez/ Aguadilla-Ponce 
service  area  is  more  than  one  milUon 
and  this  area  would  be  larger  in 
population  than  several  of  the  existing 
BTAs.  Pegasus  provided  a  list  of 
municipios  that  it  suggests  constitute 
the  Mayagiiez/ Aguadilla-Ponce  service 
area  and  Suggested  that  the  San  Juan 
service  area  consist  of  all  municipios 
not  listed  for  the  Mayagiiez/Aguadilla- 
Ponce  BTA-like  service  area.*'  No  party 
responded  to  this  petitioji.  In  our 
Memorandum  Opinion  and  Order  on 
broadband  PCS,  we  adopted  Pegasus's 
suggestion  and  provided  two  separate 
service  areas  in  Puerto  Rico,  one  for 
Mayagiiez/ Aguadilla-Ponce  and  one  for 
San  Juan.  This  change  recognized  the 
difficulties  created  by  the  mountain 
range  separating  these  two  areas.  We 
also  stated  that  no  parties  opposed  this 


request  '^  and  that  we  found  this 
adjustment  to  be  in  the  public  interest. 

18.  We  agree  with  Pegasus  that  it  is 
desirable  to  modify  the  Puerto  Rico 
narrowband  PCS  service  area  to  specify 
two  BTA-like  service  areas  in  the  same 
maimer  as  our  action  in  the  broadband 
PCS  proceeding.  The  1990  census  for 
Puerto  Rico  is  3,522,037.  The 
population  of  the  new  Mayagiiez/ 
Aguadilla-Ponce  service  area  is 
1,048,473  and  the  population  of  the  new 
San  Juan  service  area  is  2,473,564.  Only 
49  of  the  remaining  491  BTAs  have  a 
population  of  greater  than  1,048,473  and 
only  18  BTAs  have  a  population  greater 
than  2,473,564.  We  find  that  the 
population  of  each  of  these  service  areas 
is  sufficient  to  support  advanced 
narrowband  PCS  services. '^ 
Additionally,  we  conclude  that  the 
patterns  of  local  trade  caused  by  the 
moimtainous  terrain  of  the  island  make 
the  proposed  division  economically  and 
geographically  desirable.  Accordingly, 
we  are  providing  two  BTA-like  service 
areas  in  Puerto  Rico  for  narrowband 
PCS  service.  This  modification  will 
apply  to  all  BTA  charmels  in  the 
narrowband  PCS  service,  i.e.,  both  the 
eight  paging  response  chaimels  and  the 
two  50  kHz  paired  with  12.5  kHz 
channels. 

Ordering  Clauses 

19.  Accordingly,  it  is  ordered.  That 
Part  24  of  the  Commission's  Rules  is 
amended  as  specified  below,  effective 
30  days  after  publication  in  the  Federal 
Register. 

20.  It  is  further  ordered.  That  the 
Petition  for  Reconsideration  filed  by  the 
Association  of  Private  Carrier  Paging 
Section  of  the  National  Association  of 
Business  and  Educational  Radio,  Inc.  is 
granted  to  the  extent  discussed  above.  It 
is  further  ordered.  That  the  Petition  for 
Acceptance  of  Late-filed  Comments  by 
Paging  Network,  Inc.  is  granted. 

21.  This  action  is  taken  pursuant  to 
Sections  4(i),  7(a).  302,  303(c),  303(f), 
303(g),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i) 
157(a),  302,  303(c),  303(f),  303(g).  and 
303(r). 

List  of  Subjects  in  47  CFR  Part  24 

Personal  communications  service. 
Radio. 


JMI 


' '  The  primary  political  divisions  of  Puerto  Rico 
are  termed  "municipios." 


"We  note,  however,  that  Puerto  Rico  Telephone 
Company  has  filed  a  petition  for  reconsideration  of 
the  broadband  PCS  Memorandum  Opinion  and 
Order,  in  which  it  requests  that  we  reconsider  our 
decision  to  divide  Puerto  Rico  into  two  BTAs. 

"  We  note  that  Puerto  Rico  is  licensed  as  five 
Metropolitan  Statistical  Areas  (MSAs)  and  seven 
Rural  Service  Areas  (RSAs)  in  the  Domestic  Public 
Cellular  Radio  Telecommunications  Senice. 


Federal  Communications  dmmission. 
William  F.  Caton, 
Acting  Secretary. 

Amendatory  Text 

Part  24  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  in  Part  24  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303. 
309.  and  332.  unless  otherwise  noted. 

2.  Section  24.101  is  revised  to  read  as 
follows: 

§  24.101    Multiple  ownership  restrictions. 

(a)  Narrowband  PCS  licensees  shall 
not  have  an  ownership  interest  in  more 
than  three  of  the  26  channels  listed  in 
Section  24.129  in  any  geographic  area. 
For  the  purpose  of  this  restriction,  a 
narrowband  PCS  licensee  is  any  person 
or  entity  with  an  ownership  interest  of 
five  or  more  percent  in  a  narrowband 
PCS  license. 

(b)  In  cases  where  a  party  applies  for 
a  Ucense  after  August  16, 1994  or  has  a 
license  transferred  to  it  after  that  date, 
and  the  party  has  indirect  ownership, 
through  an  interest  in  an  intervening 
entity  (or  entities)  that  has  ownership  in 
the  narrowband  PCS  Ucense,  that 
indirect  ownership  shall  be  attributable 
if  the  percentages  of  ownership  at  each 
level,  multiplied  together,  equal  five  or 
more  percent  ownership  of  the 
narrowband  PCS  license,  except  that  if 
the  ownership  percentage  for  an  interest 
in  any  link  in  the  chain  exceeds  50 
percent  or  represents  actual  control,  it 
shall  be  treated  as  if  it  were  a  100 
percent  interest. 

Example:  Party  X  has  a  non-controlling 
ownership  interest  of  25  percent  in  Company 
Y.  which  in  turn  has  a  non-controlling 
ownership  interest  of  10  percent  in  Company 
Z,  the  narrowband  PCS  licensee.  Party  X's 
effective  ownership  interest  in  Company  Z  is 
Party  X's  ownership  interest  in  Company  Y 
(25  percent)  times  Company  Y's  ownership 
interest  in  Company  Z  (10  percent). 
Therefore.  Party  X's  effective  ownership 
interest  in  Company  Z  is  2.5  percent,  and  is 
not  attributable. 

3.  Section  24.102  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§24.102    Service  areas. 

•         •         *         •         » 

(d)  The  BTA  service  areas  are  based 
on  the  Rand  McNally  1992  Commercial 
Atlas  6r  Marketing  Guide,  123rd  Edition, 
at  pages  38-39,  with  the  follouing 
additions  licensed  separately  as  BTA- 
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like  areas:  American  Samoa;  Guam; 
Northern  Mariana  Islands;  Mayagiiez/ 
Aguadilla-Ponce,  Puerto  Rico;  San  Juan, 
Puerto  Rico;  and  the  United  States 
Virgin  Islands.  The  Mayagiiez/ 
Aguadilla-Ponce  BTA-like  service  area 
consists  of  the  following  municipios: 
Adjimtas,  Aguada,  Aguadilla,  Anasco. 
Arroyo,  Cabo  Rojo,  Coamo,  Guanica, 
Guayama,  Guayanilla,  Hormigueros, 
Isabela,  Jayuya,  Juana  Diaz,  Lajas,  Las 
Marias,  Maiicao,  Maunabo,  Mayagiiez, 
Moca,  Patillas,  Penuelas,  Ponce, 
Quebradillas,  Rincon,  Sabana  Grande, 
Salinas,  San  German,  Santa  Isabel, 
Villalba,  and  Yauco.  The  San  Juan  BTA- 
like  service  area  consists  of  all  other 
municipios  in  Puerto  Rico. 

4.  Paragraph  (a)  of  Section  24.130  is 
revised  to  read  as  follows: 


§  24.1 30    Paging  response  channels. 

(a)  The  channels  listed  in  paragraphs 
(b)  and  (c)  of  this  section  are  available 
to  licensees  of  conventional  one-way 
paging  base  stations  licensed  pursuant 
to  Part  22  or  Part  90  of  this  chapter  as 
of  the  apphcation  filing  deadUne  for  the 
paging  response  chaimels.  Eligibility  for 
response  channels  shall  be  based  on  the 
authorized  service  area  of  each  existing 
paging  hcensee.  This  service  area  is 
defined  as  the  area  within  a  32.2 
kilometer  radius  of  the  licensee's  base 
stations  or,  in  the  case  of  "F,"  "G,"  "H," 
or  "K"  class  stations  imder  Sections 
22.502(c)  and  90.495(b)(1)  of  this 
chapter,  as  the  area  that  is  within  the 
service  area  radius  specified  in  Section 
22.504(b)(2)  of  this  chapter.  Ex-sting 
paging  licensees  are  eligible  to  bid  for 


any  response  channel  in  any  BTA  or 
MTA  which  encompasses  an  authorized 
base  station  or  which  is  partly  or  wholly 
overlapped  by  a  licensee's  service  area. 
These  channels  shall  be  used  only  in 
paired  communications  with  existing 
paging  chaimels  to  provide  mobile-to- 
base  station  communications.  Until  two 
years  after  the  date  of  initial  license 
grant,  eligible  paging  licensees  are 
limited  to  a  maximimi  of  two  response 
channels  within  the  same  geographic 
area.  Licenses  for  paging  response 
channels  are  not  counted  toward  the 
multiple  ownership  restrictions  of 
Section  24.101. 
*        •        *        «        * 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AG12 

Prevailing  Rate  Systems;  Special  Wage 
Schedules  for  Supervisors  of 
Negotiated  Rate  Bureau  of 
Reclamation  Employees 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 


JMI 


summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  a 
proposed  rule  to  establish  special  wage 
schedules  for  the  supervisors  of  certain 
Bureau  of  Reclamation,  Department  of 
the  Interior,  employees  who  negotiate 
their  wage  rates. 

DATES;  Comments  must  be  submitted  on 
or  before  October  7,  1994. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  ).  VVinstead,  Acting  Assistant 
Director  for  Compensation  Policy, 
Personnel  Systems  and  Oversight 
Group,  U.S.  Office  of  Personnel 
Management,  Room  6H31,  1900  E  Street 
NVV.,  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Shields,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  Bureau  of 
Reclamation  electrical  power  employees 
in  mixed  bargaining  units  (including 
both  workers  and  supervisors)  were 
historically  paid  negotiated  rates  under 
the  authority  of  section  9(bl  of  Pub.  L 
92-392  and  section  704  of  Pub.  L.  95- 
454.  The  hi.storical  practice  was  to  pay 
supervisors  a  negotiated  percentage 
differential  above  the  rates  of  the 
workers  superv-ised-. 

In  1989,  the  Department  of  the 
Interior  began  pulling  supervisors  out  of 
these  mixed  bargaining  units  as 
contracts  expired,  and  a  new  method  of 
paying  the  supervisors  was  needed.  In 
1990,  OPM  approved  a  temporary  set- 
aside  practice  under  former  Federal 
Personnel  Manual  Supplement-532-1, 
Appendix  V,  Listing  of  Agency  Special 
Wage  Schedules  and  Rates  Documented 


Under  the  Federal  Wage  System  (FWS), 
to  continue  paying  existing  negotiated 
supervisory  differentials  for  the 
supervisors  removed  from  the 
bargaining  units.  This  was  based  on 
expected  serious,  pay-based  recruitment 
and  retention  problems  if  supervisors 
were  placed  on  regular  FWS  schedules. 

The  Department  of  the  Interior  has 
now  requested  the  authority  to  e.stablish 
FWS  special  wage  schedules  for  the 
supervisors  that  use  a  special  job 
evaluation  system  and  pay  rates  based 
on  wage  surveys  of  private  sector 
supervisory  jobs.  The  special  wage 
schedules  would  cover  approximately 
109  supervisors  in  13  special  wage  areas 
(Great  Plains  Region,  Mid-Pacific 
Region,  Green  Springs  Power  Field 
Station.  Pacific  Northwest  Region  Drill 
Crew,  Snake  River  Area  Office,  Hungry 
Horse  Project  Office,  Grand  Coulee 
Power  Office,  Upper  Columbia  Area 
Office  (Yakima),  Colorado  River  Storage 
Project  Area,  Elephant  Butte  Area, 
Lower  Colorado  Dams  Area,  Yuma 
Projects  Area,  and  Bureau  of 
Reclamation,  Denver).  Positions 
formerly  evaluated  as  Foremen  II,  III. 
and  IV  under  the  Department  of  the 
Interior  Evaluation  Plan  for  Supervisory 
and  Leader  Positions  are  covered. 

No  current  employee  will  have  his  or 
her  pay  rate  reduced  as  a  result  of  these 
new  special  schedules.  During 
implementation  of  the  new  special 
schedules,  the  initial  special  wage 
schedules  will  not  be  subject  to 
statutory  pay  increase  limitations. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
agencies  and  emplovees. 

List  of^ubjects  in  5  CFR  Part  532 

Admifiistrative  practice  and 
procedure.  Freedom  of  information, 
Government  employees,  Reporting  and 
recordkeeping  requirements.  Wages. 
Office  of  Personnel  Management. 
James  B.  King, 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows: 


PART  532- 
SYSTEMS 


-PREVAILING  RATE 


1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  5343,  5346:  §532.707 
also  issued  under  5  U.S.C.  552. 

2.  Subpart  B  is  amended  by  adding 
§  532.285  to  read  as  follows: 

§  532.285    Special  wage  schedules  for 
supervisors  of  negotiated  rate  Bureau  of 
Reclamation  employees. 

(a)  The  Department  of  the  Interior 
shall  establish  and  issue  special  wage 
schedules  for  wage  supervisors  of 
negotiated  rate  wage  employees  in  the 
Bureau  of  Reclamation.  These  schedules 
shall  be  based  on  annual  special  wage 
surveys  conducted  by  the  Bureau  of 
Reclamation  in  each  special  wage  area. 
Sur\'ey  jobs  representing  Bureau  of 
Reclamation  positions  at  up  to  four 
levels  will  be  matched  to  private 
industr>'  jobs  in  each  special  wage  area. 
Special  schedule  rates  for  each  position 
will  be  based  on  prevailing  rates  for  th.it 
particular  job  in  private  industr\ . 

(b)  Each  supervisory  job  shall  be 
described  at  one  of  four  levels 
corresponding  to  the  four  supervisory 
situations  described  in  Factor  I  and  four 
levels  of  Subfactor  IIIA  of  the  FWS  lob 
Grading  Standard  for  Super\-isors.  They 
shall  be  titled  in  accordance  with 
regular  FWS  practices  with  the  added 
designation  of  level  I,  II.  Ill,  or  IV.  The 
special  survey  and  wage  schedule  for  a 
given  special  wage  area  includes  only 
those  occupations  and  levels  having 
employees  in  that  area.  For  each 
position  on  the  special  schedule,  there 
shall  be  three  step  rates.  Step  2  is  the 
prevailing  rate  as  determined  by  the 
sur\'ey,  step  1  is  96  percent  of  the 
prevailing  rate,  and  step  3  is  104  pen:ent 
of  the  prevailing  rate. 

(c)  For  each  special  wage  area,  the 
Bureau  of  Reclamation  shall  designate 
and  appoint  a  special  wage  survey 
committee,  including  a  chairperson  and 
two  other  members  (at  least  one  of 
whom  shall  be  a  supervisor  paid  from 
the  special  wage  schedule),  and  one  or 
more  two-person  data  collection  teams 
(each  of  which  shall  include  at  least  one 
supervisor  paid  from  the  special  wage 
schedule).  Full-scale  surveys  shall  be 
planned  and  conducted  in  each  area  at 
least  every  3  years,  with  wage  change 
surveys  in  each  intervening  year.  More 
frequent  full-scale  surveys  may  be 
scheduled  to  balance  the  agency  sur\ey 
workload.  The  local  wage  survey 
committee  shall  determine  the 
prevailing  rate  for  each  sur\'ey  job  as  a 
weighted  average.  Survey  specifications 
are  as  follows  for  all  surveys: 
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(1)  Tailored  to  the  Bureau  of 
Reclamation  activities  and  types  of 
supervisory  positions  in  the  special 
wage  area,  private  industry  companies 
to  be  surveyed  shall  be  selected  from 
among  the  following  Standard  Industrial 
Classification  Major  Groups:  12  coal 
mining;  13  oil  and  gas  extraction;  14 
mining  and  quarrying  of  nonmetallic 
minerals,  except  fuels:  35 
manufacturing  industrial  and 
commercial  machinery  and  computer 
equipment:  36  manufacturing  electronic 
and  other  electrical  equipment  and 
components,  except  computer 
equipment:  42  motor  freight 
transportation  and  warehousing;  48 
communications;  49  electric,  gas.  and 
sanitary  services:  and  76  miscellaneous 
repair  services.  No  minimum 
employment  size  is  required  for 
surveyed  establishmenLs. 

(2)  Each  local  wage  siuvey  committee 
shall  compile  lists  of  all  companies  in 
the  survey  area  known  to  have  potential 
job  matches.  For  the  first  survey,  all 
companies  on  the  list  will  be  siu^reyed. 
Subsequently,  companies  shall  be 
removed  from  the  survey  list  if  they 
prove  not  to  have  job  matches,  and  new 
companies  will  be  added  if  they  are 
expected  to  have  job  matches.  Survey 
data  will  be  shared  with  other  local 
w^ge  survey  committees  when  the  data 
from  any  one  company  is  applicable  to 
more  than  one  special  wage  area. 

(3)  For  each  area,  survey  job 
descriptions  shall  be  tailored  to 
correspond  to  the  position  of  each 
covered  supervisor  in  that  area.  They 
will  be  described  at  one  of  four  levels 
(I.  n,  m.  or  rV)  corresponding  to  the 
definitions  of  the  four  supervisory 
situations  described  in  Factor  I  and  four 
levels  of  Subfactor  IIIA  of  the  FWS  Job 
Grading  Standard  for  Supervisors.  A 
description  of  the  craft,  trade,  or  labor 
work  supervised  will  be  included  in 
each  supervisory  survey  job  description. 

(d)  Special  wage  area  boundaries  shall 
be  identical  to  the  survey  areas  covered 
by  the  special  wage  surveys.  The  areas 
of  application  in  which  the  specnal 
schedules  will  be  paid  are  smaller  than 
the  survey  areas,  reflecting  actual 
Bureau  of  Reclamation  worksites  and 
the  often  scattered  location  of 
surveyable  private  sector  jobs.  Special 
wage  schedules  shall  be  established  in 
the  following  areas: 

Tlie  Great  Plains  Region 

Special  Wage  Suney  Area  (Counties) 

Montana:  Ail  counties  except  Lincoln. 

Sanders.  Lake.  Flathead.  Mineral. 

Missoula.  Powell.  Granite,  and  Kavalli 
Wyoming:  All  counties  except  Lincoln. 

Teton.  Sublette.  Uinta,  and  Sweetwater 


Colorado:  All  counties  except  Moffat.  Rio 
Blanco,  Garfield,  Mesa.  Delta.  Montrose. 
San  Miguel,  Ouray.  Delores,  San  juan. 
Montezuma.  La  Plata,  and  Archuleta 

North  Dakota:  All  counties 

South  Dakota:  All  counties 

Special  Wage  Area  of  Application  (Counties) 

Montana:  Broadwater.  Jefferson,  Lewis  and 
Clark.  Yellowstone,  and  Bighorn  counties 

Wyoming:  All  counties  except:  Lincoln. 
Teton,  Sublette.  Uinta,  and  Sweetwater 

Colorado:  Boulder.  Chaffee.  Clear  Creek, 
Eagle.  Fremont.  Gilpin,  Grand.  Lake, 
Larimer,  Park,  Pitkin,  Pueblo,  and  Summitt 

Beginning  month  of  survey:  August 

The  Mid-Pacific  Region 

Special  Wage  Survey  Area  (Counties) 

California:  Shasta.  Sacramento.  Butte.  San 
Francisco,  Merced.  Stanislaus 

Special  Wage  Area  of  Application  (Counties) 

California:  Shasta.  Sacramento,  Fresno. 

Alameda.  Tehama,  Tuolumne,  Merced 
Beginning  month  ofsur^vy:  October 

Green  Springs  Power  Field  Station 

Special  Wagp  Surwy  Area  (Counties) 

Oregon:  Jackson 

Special  Wage  Area  of  Application  (Counties) 

Oregon:  Jackson 

Beginning  month  of  survey:  April 

Pacific  NW.  Region  Drill  Crew 

Special  Wage  Survey  Area  (Counties) 

Montana:  Flathead.  Missoula 

Oregon:  Lane.  Bend.  Medford.  Umatilla. 

Multnomah 
Utah:  Salt  Lake  ^     -  % 

Idaho:  Ada,  Canyon,  Adams  "^  • 

Washington:  Spokane.  Grant.  Lincoln. 

Okanogan 

Special  Wage  Area  of  Application  (Counties) 

Oregon:  Deschutes,  lackson.  Umatilla 

Montana:  Missoula 

Idaho:  Ada 

Washington:  Grant.  Lincoln.  Douglas. 

Okanogan.  Yakima 
Beginning  month  of  survey:  April 

Snake  River  Area  Office  (Central  Snake/ 
Minidoka) 

Special  Wage  .Survey  i^rea  (Counties) 

Idaho:  Ada.  Caribou.  Bingham,  Bannock 

Special  Wag/e  Area  of  Application  (Counties) 

Idaho:  Gem.  Elmore.  Bonneville.  Minidoka. 

Boise.  Valley,  Power 
Beginning  month  of  survey:  April 

Hungry  Horse  Project  Office 

Special  Wage  Survey  Area  (Counties) 

Montana:  Flathead.  Missoula.  Cascade. 

Sanders.  Lake 
Idaho:  Bonner 

Special  Wage  Area  of  Application  (Counties) 

Montana:  Flathead 

Beginning  month  ofsur\ey:  March 


Grand  Coulee  Power  Office  (Grand  Coulee 
Project  Office) 

Special  Wage  Sur\'ey  Area  (CountiesI 

Oregon:  Multnomah 
Washington:  Spokane.  King 

Special  Wage  Area  of  Application  (Counties) 

Washington:  Grant.  Douglas.  Lincoln. 

Okanogan 
Beginning  month  of  survey:  April 

Upper  CdumbU  Area  Office  (Yakima) 

Special  Wage  Survey  Area  (Counties) 

Washington:  King.  Yakima 
Oregon:  Multnomah 

Special  Wage  Area  of  Application  (Cotinties) 

Washington:  Yakima  * 

Oregon:  Umatilla 

Beginning  month  o/sur\'ey: September 

Colorado  River  Storage  Project  Area 

Special  Wage  Survey  Area  (Counties) 

Arizona:  Apache.  Coconino.  Navajo 
Colorado:  Moffat.  Montrose.  Routt.  Gunnison. 

Rio  Blanco,  Mesa.  Garfield.  Eagle.  Delta, 

Pitkin.  San  Miguel,  Delores,  Montezuma. 

La  Plata.  San  Juan.  Ouray,  Archuleta. 

Hindale.  Mineral' 
Wyoming:  Unita.  Sweetwater.  Carbon. 

Albany.  Laramie.  Goshen.  Platte,  Niobrara. 

Converse.  Natrona.  Fremont,  Sublette, 

Lincoln 
Utah:  Beaver,  Box  Elder,  Cache,  Carbon. 

Daggett.  Davis.  Duchesne,  Emery.  Garfield. 

Grand.  Iron,  Juah.  Kane.  Millard.  Morgan. 

Piute,  Rich.  Salt  Lake.  San  Juan.  Sanpete. 

Sevier.  Summit.  Tooele.  Uintah,  Utah. 

Wasatch.  Washington.  Wayne.  Weber 

Special  Sunney  Area  of  Application 
(Counties) 

Arizona:  Coconino 

Colorado:  Montrose.  Gunnison.  Mesa 

Wyoming:  Lincoln 

Utah:  Daggett 

Beginning  month  of  survey:  March 

Elephant  Butte  Area 

Special  Wagp  Survey  Area  (Counties) 

New  Mexico:  Grant.  Hidalgo.  Lune.  Doiia 
Ana.  Otero.  Eddy.  Lea.  Roosevelt.  Chaves. 
Lincoln.  Sierra.  Socorro,  Catron,  Cibola, 
Valencia,  Bernalillo.  Torrance.  Guadalupe. 
De  Baca.  Curry.  Quay 

Texas:  El  Paso.  Hudspeth.  Culberson,  Jeff 
Davis.  Presido.  Brewster.  Pecos.  Reeves. 
Loving,  Ward,  Winkler 

Arizona:  Apache,  Greenlee,  Graliam,  Cochise 

Special  Wagp  Area  of  Application  (Counties) 

New  Mexico:  Sierra 

Beginning  month  of  survey:  June 

Lower  Colorado  Dams  Area 

Special  Wage  Survey  Area  (CountiesI 

Nevada:  Clark 
California:  Los  Angeles 
Arizona:  Maricopa 

Special  Wage  Area  of  Application  (Counties) 

Nevada:  Clark 
California:  San  Bemadinu 
Arizona:  Mohave 


Beginning  month  of  survey:  August 
Yuma  Projects  Area 

Special  Wage  Survey  Area  (Counties) 

California:  San  Diego 
Arizona:  Maricopa,  Yuma 

Note:  Bureau  of  Reclamation  may  add 
other  survey  counties  for  dredge  operator 
supervisors  because  of  the  uniqueness  of  the 
occupation  and  difficulty  in  finding  job 
matches.) 

Special  Wage  Area  of  Application  (Counties) 
Arizona:  Yuma 

Beginning  month  of  survey:  November 
(Maintenance)  and  April  (Dredging) 

Biu^au  of  Reclamation,  Denver,  Co,  Ai«a 

Special  Wage  Sitr\'eyArea  (Counties) 
Colorado:  Jefferson,  Denver,  Adams, 
Arapahoe,  Boulder,  Larimer 

Special  Wage  Swn'ev  Area  of  Application 
(Counties) 

Cx)lorado:  Jefferson 

Beginning  month  of  survey:  February 

(e)  These  special  schedule  positions 
wUl  be  identified  by  pay  plan  cqde  XE, 
grade  00,  and  the  Federal  Wage  System 
occupational  codes  will  be  used.  New 
employees  shall  be  hired  at  step  1  of  the 
position.  With  satisfactory  or  higher 
performance,  advancement  between 
steps  shall  be  automatic  after  52  weeks 
of  service. 

(f)(1)  In  the  first  year  of 
implementation  (fiscal  year  1995),  all 
special  areas  will  have  full-scale 
surveys. 

(2)  Current  employees  shall  be  placed 
in  step  2  of  the  new  special  schedule  or, 
if  their  current  rate  of  pay  exceeds  the 
rate  for  step  2,  they  shall  be  placed  in 
step  3.  Pay  retention  shall  apply  to  any 
employee  whose  rate  of  basic  pay  would 
otherwise  be  reduced  as  a  result  of 
placement  in  these  new  sperjal  wage 
schedules. 

(3)  The  waiting  period  for  within- 
grade  increases  shall  begin  on  the 
employee's  first  day  under  the  new 
special  schedule. 

[FR  Doc.  94-21934  Filed  9-6-94;  8:45  am] 
BILUrM:  CODE  632S-01-M 


ACTION:  Proposed  rule  with  request  for 
comments. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart981 
(FV94-981-3PR] 

Almonds  Grown  in  California; 
Proposed  Salable,  Reserve,  and  Export 
Percentages  tor  the  1994-95  Crop  Year 

AGENCY:  Agricultural  Marketing  Ser\'ice. 
USDA. 


SUMMARY:  This  proposed  rule  invites 
comments  on  the  estabUshment  of 
salable,  reserve,  and  export  percentages 
for  California  almonds  received  by 
handlers  during  the  1994-95  almond 
crop  year,  which  commenced  on  July  1, 
1994.  Based  on  the  recommendation  of 
the  Almond  Board  of  California  (Board), 
the  agency  which  locally  administers 
the  almond  marketing  order,  and  other 
available  information,  it  is  proposed  to 
establish  salable,  reserve,  and  export 
percentages  of  90  percent,  10  percent, 
and  0  percent,  respectively.  This 
proposed  rule  is  authorized  under  the 
marketing  order  for  almonds  grown  in 
California  and  is  intended  to  promote 
orderly  marketing  conditions  and  avoid 
unreasonable  fluctuations  in  supplies 
and  prices. 

DATES:  Comments  must  by  received  by 
September  22, 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456,  Room 
2523-S,  Washington,  D.C.  20090-6456, 
FAX  (202)  720-5698.  Comments  should 
reference  the  docket  number  and  the 
-  date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Room  2536-S,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456; 
telephone:  (202)  720-1509.  or  FAX  (202) 
720-5698;  or  Martin  Engeler,  Assistant 
Officer-in-Charge,  California  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division,  AMS.  USDA,  2202  Monterey 
Street,  Suite  102-B,  Fresno,  CA  9372i; 
telephone:  (209)  487-5901.  or  FAX  (209) 
487-5906. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  981  1 7  CFR 
Part  981),  both  as  amended,  hereinafter 
referred  to  as  the  "order",  regulating  the 
handling  of  almonds  grown  in 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  accordance  with  Executive  Order 
12866. 


JMI 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  proposal  is  not 
intended  to  have  retroactive  effect.  The 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or' 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempt  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  will  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  afterdate  of 
entry-  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  almonds  who  are  subject  to  regulation 
under  the  marketing  order  and 
approximately  7,000  producers  in  the 
regulated  area.  Small  agricultural 
ser\  ice  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  55,000.000. 
and  small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  |13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
3500,000.  The  majority  of  handlers  and 
producers  of  California  almonds  may  be 
classified  as  small  entities. 

The  National  Agricultural  Statistics 
Service  estimates  1994  California 
almond  production  at  640  million 
kemelweight  pounds,  31  percent  larger 
than  last  year.  If  realized,  this  could  be 
one  of  the  largest  crops  on  record. 
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In  order  to  lessen  the  impact  of  this 
projected  large  almond  supply  facing 
the  industry,  the  Board,  at  its  July  7. 
1994.  meeting  in  Modesto,  California, 
recommended  establishing  salable, 
reserve,  and  export  percentages  for  the 
1994-95  crop  year  by  a  vote  of  seven  to 
three.  This  proposal  would  require 
handlers  of  California  almonds  to 
withhold,  as  a  reserve,  from  normal 
domestic  and  export  markets.  10  percent 
of  the  merchantable  almonds  they 
receive  from  growers  during  the  1994- 
95  crop  year.  The  remaining  90  percent 
(the  salable  percentage)  of  the  crop 
could  be  sold  by  handlers  in  any  market 
at  any  time.  The  last  year  salable  and 
reserve  percentages  were  established 
was  the  1991-92  crop  year. 

Almond  production,  like  that  of  many 
agricultural  commodities,  can  vary 
significantly  from  season-to-season  due 
to  a  variety  of  factors.  This  in  turn  can 
cause  wide  fluctuations  in  prices.  For 
example,  the  Board  has  estimated 
grower  prices  increased  from  $1.26  per 
pound  for  1992  crop  almonds  to  nearly 
$2.00  per  pound  for  1993  crop  almonds, 
when  the  corresponding  estimated 
shipments  for  those  crop  years  were 
535.9  million  pounds  and  497.7  million 
pounds,  respectively.  The  large  1994 
California  almond  crop  estimate  has 
caused  early  speculation  of  grower 
prices  in  the  $1.15  per  pound  range. 
Such  swings  in  supplies  and  price 
levels  can  result  in  market  instability 
and  uncertamty  for  growers,  handlers, 
buyers,  and  consimiers. 

The  long  term  goal  of  the  almond 
industry  is  to  increase  almond 
consumption  and  demand,  and  the 
Board  believes  this  can  be  best  achieved 
in  the  presence  of  stable  and  orderly 
market  conditions.  The  Board  believes 
that  the  use  of  the  reserve  provisions  of 
the  marketing  order  as  a  supply 
management  tool,  in  conjunction  with 
other  marketing  tools  available  in  the 
order,  can  assist  in  accomplishing  the 
industry's  goals. 

While  this  rule  could  restrict  the 
amount  of  almonds  which  handlers 
could  sell  in  normal  domestic  and 
export  markets  in  the  short  term,  the 
proposed  salable  and  reserve 
percentages  are  intended  to  promote 
orderly  marketing  conditions  by 
avoiding  imreasonable  fluctuations  in 
supplies  and  prices  and  improving 
grower  returns.  Further,  this  proposed 
rule  could  help  provide  market  stability 
during  the  1995-96  crop  year  by 
reserving  almonds  for  shipment  during 
that  season  in  the  event  1995 
production  is  below  trade  demand 
needs. 

Authority  to  establish  salable  and 
resen'e  percentages  is  provided  in 


§  981.47  of  the  order.  Section  981.66 
authorizes  disposition  of  reserve 
almonds  to  certain  outlets,  including 
export.  Pursuant  to  §§  981.47  and 
981.49  of  the  order,  the  Board  based  its 
recommendation  for  salable,  reserve, 
and  export  percentages  of  90  percent,  10 
percent,  and  0  percent,  respectively,  on 
estimates  of  marketable  supply  and 
combined  domestic  and  export  trade 
demand  for  the  1994-95  crop  year.  The 
Board's  1994  marketable  production 
estimate  of  620.8  million  kemelweight 
pounds  is  based  on  a  1994  crop  estimate 
issued  by  the  National  Agricultural 
Statistics  Service  of  640  million 
kemelweight  pounds,  minus  an 
estimated  loss  of  19.2  million 
kemelweight  pounds  resulting  from  the 
removal  of  inedible  kernels  by  handlers 
and  losses  during  manufacturing. 

Trade  demand  is  estimated  at  556.4 
million  kemelweight  pounds — 175 
milUon  poimds  for  domestic  needs  and 
381.4  million  pounds  for  export  needs. 
An  inventory  adjustment  is  made  to 
account  for  supphes  of  salable  almonds 
carried  in  from  the  1993-94  crop  year 
and  for  supplies  of  salable  almonds 
deemed  desirable  to  be  carried  out  on 
June  30, 1995,  for  early  season  shipment 
during  the  1995-96  crop  year.  After 
adjusting  for  inventory,  the  trade 
demand  is  calculated  at  556.8  million 
kemelweight  pounds.  This  is  the 
quantity  of  almonds  from  the  estimated 
1994  marketable  production  deemed 
necessary  to  meet  trade  demand  needs. 
The  proposed  salable  percentage  of  9G~ 
percent  would  meet  those  needs. 

The  remaining  10  percent  (64  million 
kemelweight  pounds)  of  the  1994  crop 
marketable  production  would  be 
withheld  by  handlers  to  meet  their 
reserve  obligations. 

The  percentage  of  reserve  almonds 
available  for  export  is  recommended  at 
0  percent.  Although  the  order  f>ermits 
establishment  of  a  percentage  of  reserve 
almonds  that  could  be  ex{>orted.  export 
is  currently  the  largest  market  for 
California  almonds  and  is  not 
considered  a  secondary  or 
noncompetitive  outlet.  Therefore, 
exports  would  be  included  in  trade 
demand  and  the  export  market  would 
not  be  an  authorized  reserve  outlet. 

All  or  part  of  reserve  almonds  could 
be  released  to  the  salable  category  if  it 
is  found  that  the  supply  made  available 
by  the  salable  percentage  is  insu^icient 
to  satisfy  1994-95  trade  demand  needs, 
including  desirable  carrj'over  for  use 
during  the  1995-96  crop  year.  The 
Board  is  required  to  make  any 
recommendations  to  the  Secretary  to 
increase  the  salable  percentage  prior  to 
May  15.  1995,  pursuant  to  §  981.48  of 
the  order.  Alternatively,  all  or  a  portion 


of  reserve  almonds  could  be  sold  by  the 
Board,  or  by  handlers  under  agreement 
with  the  Board,  to  governmental 
agencies  or  charitable  institutions  or  for 
diversion  into  almond  oil.  almond 
butter,  animal  feed,  or  other  outlets 
which  the  Board  finds  are 
noncompetitive  with  existing  normal 
markets  for  almonds. 

A  tabulation  of  the  estimates  and 
calculations  used  by  the  Board  in 
arriving  at  its  recommendations  follows: 

Marketing  Policy  Estimates— 1994 
Crop 

(Kemelweight  tjasis) 


Miivon 

Per- 

pounds 

cent 

Estimated  Production: 

1.  1994  Production 

640.0 

2.    Loss    and    Exempt— 

' 

3  0%  

19.2 
620.8 

3.  Mart<etal)le  Production 

Estimated  Trade  Demand: 

4.  Domestic  

175.0 

5.  Export . 

381.4 

6.  Total  ™.. „ 

556.4 

Inventory  Adjustment 

7  Carrytn  7/1/94  

99.6 

8.  Oesirat)te  Carryover  6/ 

3(y95 

100.0 

9.    Adjustment    (Item    8 

mifxjs  item  7)  . — 

0.4 

Salatjie/Reserve: 

10.  Adjusted  Trade  De- 

marxl  (Item  6  plus  item 

9) 

556.8 

11.     Reserve     (Item    3 

minus  item  10) 

64.0 

12.  Saiabte  %  (Item  10 

divided   by   item   3   x 

100) 

90 

13.    Reserve    %    (100% 

minus  item  12J 

10 

The  "Guidelines  for  Fruit,  Vegetable, 
and  Specialty  Crop  Marketing  Orders" 
(Guidelines)  issued  by  the  Department 
in  1982  specify  that  110  percent  of 
recent  years'  sales  be  made-available  to 
primary  markets  each  season.  This  rule 
provides  an  estimated  656.4  million 
kemelweight  pounds  of  California 
almonds  for  unrestricted  sales  (1994 
crop  salable  production  plus  canyin 
from  the  1993  crop)  to  meet  increasing 
domestic  and  world  almond 
consumption  demands.  This  amount 
exceeds  the  actual  1991-92  record  for 
delivered  sales  of  California  almonds  by 
18  percent.  Thus,  the  Guidelines'  goals 
are  met. 

The  members  of  the  Board  that 
opposed  the  establishment  of  salable 
and  reserve  percentages  believe  that  free 
competition  is  best  for  the  industry  and 
that  the  industry  should  concentrate  on 
building  demand  for  almonds  rather 
than  imposing  a  reserve.  One  member 
was  also  concerned  that  enforcement 
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procedures  would  be  difficult  as  many 
handlers  are  reluctant  to  cooperate  with 
a  mandated  reserve, 

The  overall  consensus  of  the  Board  is 
that  the  establishment  of  salableand 
reserve  percentages  will  reduce  market 
volatility  and  enhance  returns  to 
growers,  while  stabilizing  supplies  to 
customers  arid  encouraging  customer 
confidence  in  the  industry. 

Establishment  of  salable  and  reserve 
percentages  are  often  contentious  and 
controversial  in  the  almond  industry. 
Those  opposed  to  reserves  generally 
have  philosophicaldifferences  with 
supporters,  favoring  a  market  situation 
not  affected  by  supply  controls  as 
reflected  in  the  Board  discussion  and 
vote.  However,  a  majority  of  the  Board 
favored  the  recommendation,  and  all 
Board  members  (even  those  opposed) 
have  indicated  they  will  support  the 
majority  Board  recommendation  and 
work  to  ensure  fair  and  equitable 
administration  of  the  reserve,  if 
established. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  proposed  rule  would 
not  have  a  significant  economic  effect  . 
on  a  substantial  number  of  small 
entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  15-day  comment  period 
is  considered  appropriate  because  the 
salable  and  reserve  percentages  are 
recommended  to  be  established  for 
almonds  received  by  handlers  during 
the  1994-95  crop  year,  which  began  on 
July  1.1994. 

List  of  Subjects  in  7  CFR  Fart  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  proposed  to 
be  amended  as  follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows:    ' 

Authority:  7  U.S.C.  601-674. 

Subpart— Salable,  Reserve,  and  Export 
Percentages 

2.  Section  981.239  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  981 .239    Salable,  reserve,  and  export 
percentages  for  almonds  during  the  crop 
year  beginning  on  July  1, 1994. 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 


beginning  on  July  1, 1994.  shall  be  90 
percent,  10  percent,  and  0  percent, 
respectively. 

,  Dated:  August  29. 1994. 
Eric  M.  Forman, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
(PR  Doc.  94-21880  Filed  9-6-94:  8:45  am) 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  94-AEA-03] 

Proposed  Modification  of  Class  D  and 
Class  E  Airspace;  Morgantown,  WV 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY;  This  document  proposes  to 
revise  controlled  airspace  in  the  vicinity 
of  Morgantown,  WV,  due  to  the 
decommissioning  of  the  Bobtown,  VW, 
non-directional  radiobeacon  (NDB),  a 
proposed  cancelation  of  an  NDB  or 
Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP),  and  a  review  of  air 
traffic  control  procedures  in  the  area. 
Airspace  Reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  terms  "control  zone  and 
transition  area,"  and  airspace 
designated  from  the  surface  to  adjacent 
controlled  airspace  is  now  being 
described  as  Class  D  and  Class  E 
airspace  in  this  vicinity.  The  intended 
effect  of  this  proposal  is  to  modify 
controlled  airspace  in  this  vicinity  to 
that  actually  required  for  aircraft ' 
operating  under  instrument  flight  rules 
tIFR). 

DATES:  Comments  must  be  received  on 
or  before  September  30,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Michael 
Sammartino,  Acting  Manager.  System 
Management  Branch,  AEA-530,  Docket 
No.  94-AEA-03,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  Int'l  Airport,  Jamaica,  NY 
11430. 

The  official  tlocket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  showTi  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Jordan,  Designated  Airspace 
Specialist,  System  Management  Branch, 


AEA-530,  Fj\.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430;  telephone: 
(718)  553-0857. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentors  wishing  the 
-  FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AEA-03".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commentor.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  AEA-530,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
coritact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copv  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
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modify  controlled  airspace  in  the 
vicinity  of  Morgantown.  VVV,  to  reflect 
the  proposed  cancellation  of  the  NDB  or 
GPS  Runway  18  SIAP.  the 
decommissioning  of  the  Bobtown,  WV, 
non-dixectional  radiobeacon  (NDB),  and 
a  review  of  air  traffic  control  procedures 
in  the  area.  Airspace  Reclassification,  in 
effect  as  of  September  16, 1993,  has 
discontinued  the  use  of  the  terms 
"control  zone  and  transition  area,"  and 
airspace  extending  upward  from  the 
surface  to  overlying  controlled  airspace 
is  now  being  described  as  Class  D  &  E 
airspace  in  this  area.  The  intended  effect 
of  this  proposal  is  to  reflect  that  amount 
of  controlled  airspace  actually  required 
for  aircraft  operations  under  instrument 
flight  rules  at  the  Morgantown 
Municipal-Walter  L.  Bill  Hart  Field, 
WV.  The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  Class  E  airspace 
areas  extending  upward  from  the 
surface  and  from  700  feet  above  ground 
level  are  published  in  Paragraphs  5000, 
€002,  6004,  and  6005  of  FAA  Order 
7400. 9B,  Airspace  Designations  and 
Reporting  Points,  dated  July  18, 1994, 
and  effective  September  16, 1994,  which 
is  incorporated  by  reference  in  14  CFR 
'  71.1.  The  Class  D  &  E  airspace 
designations  listed  Ln  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  tliis 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
nile"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that,  when 
promulgated,  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entitie<; 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  referiMice. 
Navigation  (air). 

The  Proposed  Amendment 

III  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(u). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  gFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000 — General 


AEA  WV  D  Morgantown,  WV  [Revisedl 

Morgantown  Municipal-Waiter  L.  Bill  Hart 
Field  Airport.  WV 
(Lat.  39°38'34"  N.,  long.  79°54'59"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.700  feet  MSL 
within  a  4-mile  radius  of  Morgantown 
Municipal-Walter  L.  Bill  Hart  Field  Airport. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6002 — Class  E  airspact-  areas 
desigr\ated  as  a  surface  area  for  an  airport 


AEA  WV  E2  Morgantown.  WV  (New) 

Morgnntown  Municipal-Walter  L.  Bill  Hart 
Field  Airport.  WV 
(Lat.  39°38'34"  N..  long.  79°54'59"  W.) 
Within  a  4-mile  radius  of  Morgantown 
Municipal-Walter  L.  Bill  Hart  Field  Airport. 
This  Class  E  airspace  area  is  effective  during 
tlic  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  thn  .Mrport/Facility  Directory. 


Paragraph  6004— Class  E  airspace  arms 
extending  upward  from  the  surface 
designated  as  an  extension  tn  a  Class  D 
surface  area 


AEA  WV  E4  Morgantown,  WV  [New) 

Morgantown  Municipal-Walter  L.  Bill  Mart 
Field  Airport.  WV 

(Lat.  39=38'34"  N..  long.  79'54'59"  W.) 
.Morgantown  VORTAC 

(Lat.  39°33'24"  N.,  long.  79°5r37' W.) 

That  airspace  extending  upward  from  tin- 
surface  within  1  mile  either  side  of  the 
Morgantown  VORTAC  152°  (T)  157°  (M) 
radial  extending  from  the  4-mile  radius  of 
Morgantown  Municipal-Walter  L.  Bill  Hart 
Field  Airport  to  the  Morgantown  VORTAC. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 


date  and  time  will  thereafter  be  continuouslv 
published  in  the  Airport/Facility  Directory. 
•         •         *         »         *     "  . 

Paragraph  6005 — Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  ._ 


AE.\  \V^'  E5  Morganloivn,  WV  [Revised] 

Morgantown  Municipal-Walter  L.  Bill  Hart 
Field  Airport,  WV 
(Lat.  39°38'34"  N.,  long.  79°54'59"  W.J 
Morgantown  VORTAC 
(Lat.  39'33'24"N.,  long.  79°51'37"  W.) 
That  airspace  extending  upward  from  "GO 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Morgantown  Municipal-Walter  L. 
Bill  Hart  Field  Airport  and  within  3  miles 
each  side  of  the  Morgantown  VORTAC  152° 
(T)  157°  (M)  radial  extending  from  the  6.5- 
mile  radius  to  8.8  miles  southeast  of  the 
VORTAC  and  within  3  miles  west  of  the 
Morgantown  VORTAC  336°  (T)  341°  (M) 
radial  clockwise  to  3  miles  east  of  the 
Morgantown  Municipal-Walter  L.  Bill  Hart 
Field  Airport  north  localizer  course 
extending  from  the  6.5-mile  radius  to  15.1 
miles  north  of  thft  airport. 

Issued  in  Janiaica.'Ncw  York,  on  August 
10.  1994. 
John  S.  Walker, 
Manager.  Air  Traffic  Division. 
ir-R  Doc.  94-21980  Filed  9-6-^94;  8:45  am] 
BILUNQ  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AEA-01]  ". 

Proposed  Revision  of  Class  E 
Airspace;  New  York,  NY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  additional  Class  E  airspace  at 
New  York.  NY.  A  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
recently  developed  at  the  Teterboro 
Airport.  NJ,  and  controlled  airspace 
down  to  700  feet  above  ground  level  is 
needed  for  instrument  flight  rules  (IFR) 
operations  at  Teterboro  Airport.  The 
intended  effect  of  this  propo.sed  action 
is  to  provide  adequate  Class  E  airspace 
for  IFR  operators. 

DATES:  Comments  must  be  received  on 
or  before  September  30, 1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Michael  Sammartino, 
Acting  Manager,  System  Management 
Branch,  AEA-530,  Docket  No.  94-AEA- 
01,  F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport.  Jamaica.  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 


Coujisel.  AEA-7,  F_Aj\.  Eastern  Region, 
Fitzgerald  Federal  Building  #111.  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch. 
AEA-53D.  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  International  AirpKJrt, 
Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATION  COMTACT: 
Frank  Jordan,  Designated  Airspace 
Specialist,  System  Management  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430;  telephone: 
(718) 553-0857. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  ba'sfs 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  pro[:%sal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic,     ' 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentors  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AEA-01".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commentor.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  AEA-530,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking"(NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 


F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  17)  to 
establish  additional  Class  E  airspace  at 
New  York,  NY.  The  intended  effect  of 
this  proposal  is  to  provide  additional 
controlled  airspace  down  to  700'  above 
ground  level  for  IFR  operations  at 
Teterboro  Airport,.NJ.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  E 
airspace  designations  are  published  in 
paragraph  6005  of  FAA  Order  7400.9B, 
Airspace  Designations  and  Reporting 
Points,  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be     - 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that,  when 
promulgated,  this  proposed  rule  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  6005— Class  E  airspace  amis 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

*         •         *         *         « 

AEA  NY  E5  New  York,  NY  (Revised! 

John  F.  Kennedy  International  Airport.  \'ew 
York,  NY 
(Lat.  40°38'25"  N..  long.  73°46'40"  W.) 
tianarsie  VOR/DME 

(Lat.  40°36'45"  N.,  long.  73°53'40"  W.) 
LaGuardia  Airport,  New  York,  NY 

(Lat.  40°46'38"  N.,  long.  73°52'2T  W  ) 
LaGuardia  VOR/DME 

(Lat.  40°47*01"  N.,  long.  73°5206"  W.) 
Teterboro  Airport.  NJ 

(Lat.  40°5r00"  N..  long.  74°03'40'  W.) 
New  International  Airport.  NJ 

(Lat.  40°41'34  "  N.,  long.  74°1007'  VV.) 
Morristown  Municipal  Airport.  NJ 

(Lat.  40°47'57"  N..  long.  74°24'54"  VV.) 
Chatham  NDB 

(Lat.  40°44'27"  N.,  long.  74°25'48'  W  ) 
Essex  County  Airport,  Caldwell,  N/ 

(Lat.  40°52"30'  N..  long.  74°16'53"  VV  ) 
MOREE  LOM 

(Lat.  40°52'47"  N..  long.  74''20'O4"  VV.) 
Paterson  NDB 
(Lat.  40°56'47"  N.,  long.  74°09'04'  VV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.9-mile 
radius  of  John  F.  Kennedy  International 
Airport  and  within  2.7  miles  each  side  of  the 
Canarsie  VOR/DME  212°  radial,  extending 
from  the  Canarsie  VOR/DME  to  3.5  miles 
southwest  of  the  VOR  and  within  a  6.9-miIe 
radius  of  LaGuardia  Airport  and  within  3.1 
miles  each  side  of  the  LaGuardia  VOR/DME 
035°  radial  extending  from  the  LaGuardia 
VOR/DME  to  8.1  miles  northeast  of  the 
LaGuardia  VOR/DME  and  within  a  6.7-mi!e 
radius  of  Teterboro  Airport  and  within  3 
miles  either  side  of  a  048°(T)  061°(.M)  bearing 
from  the  northeast  end  of  a  northeast  to 
southwest  runway  at  Teterboro  Airport 
extending  from  the  6.7-mile  radius  area  to  10 
miles  northeast  of  the  northeast  end  of  the 
runway  and  within  a  7-mile  radius  of  Newerk 
International  Airport  and  within  a  6.6-mile 
radius  of  Morristown  Municipal  Airport  and 
within  8  miles  northwest  and  4  miles  , 
southeast  of  a  204°  bearing  from  the  Chatham 
NDB  extending  from  the  Chatham  NDB  to  16 
miles  southwest  of  the  NDB  and  within  a  6.6- 
mile  radius  of  Essex  County  Airport  and 
within  4  miles  north  and  8  miles  south  of  a 
276°  bearing  from  the  MOREE  LO.M 
extending  from  the  MOREE  LOM  to  16  miles 
west  of  the  LOM  and  within  8  miles 
northwest  and  4  miles  southeast  of  a  057' 
bearing  from  the  Paterson  .NDB  extending 
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£runi  the  Paterson  NDB  to  16  miles  northeast 
of  the  NDB. 

***** 

Issued  in  Jamaica.  New  York,  on  August 
22. 1994. 
John  S.  Walker, 
Manager,  Air  Traffic  Division. 
|FR  Doc.  94-21979  Filed  9-6-94;  8:45  ami 

BILUNG  CODE  4910-19-M 


Coast  Guard 

33  CFR  Part  100 
[CGD  08-94-019] 
R1N2115-AE46 

Annual  Marine  Events  within  the 
Eighth  Coast  Guard  District 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  permanent  special  local 
regulations  for  the  annual  marine  events 
in  the  Eighth  Coast  Guard  District.  This 
proposal  would  reduce  the  number  of 
annual  requests  for  temporary  final 
rules  for  regattas  and  marine  parades 
and  codifying  these  marine  events  in  the 
Code  of  Federal  Regulation  would 
.streamline  the  implementation  process. 
DATES:  Comments  must  be  received  on 
or  before  November  7. 1994. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Commander,  Eighth  Coast 
Guard  District  (dl)  (CGD  08-94-019). 
501  Magazine  St.,  New  Orleans.  LA 
70130-3396,  or  may  be  delivered  to 
room  1311  of  the  Hale  Boggs  Federal 
Building  at  the  same  address  between  8 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  e.xcept  holidays.  The  telephone 
number  is  (504)  589-6188.  Comments 
may  also  be  hand-delivered  to  this 
address. 

The  Eighth  Coast  Guard  District  Legal 
Office  maintains  the  public  docket  for 
this  rulemaking.  Comments  will  become 
part  of  this  docket  and  will  be  available 
for  inspectiorf  or  copying  at  room  1311. 
Eighth  Coast  Guard  Di.strict.  located  in 
the  Hale  Boggs  Federal  Building. 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Annual  notice  of  the  exact  dates  and 
times  of  the  effective  period  of  the 
regulation  with  respect  to  each  event, 
the  geographical  area,  and  details 
concerning  the  nature  of  the  event  and 
the  number  of  participants  and  typels) 
of  vessels  involved  will  also  be 
published  in  local  notices  to  mariners. 
To  be  placed  on  the  mailing  list  for  such 
notices,  contact:  Commander  (oan). 
Eighth  Coast  Guard  District,  Hale  Boggs 
Federal  Building.  501  Magazine  Street. 


Suite  1211,  New  Orleans,  Louisiana 
70118. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  CD.  Michel,  Eighth  Coast  Guard      - 
District  Legal  Office,  at  Hale  Boggs 
Federal  Building,  501  Magazine,  room 
1311,  New  Orleans.  Louisiana  70118. 
telephone  (504)  58^-6188. 

SUPPLEMENTARY  INFORMATION: 

Requests  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  08-94-019)  and  the  specific 
section  to  which  the  comment  applies, 
and  give  the  reasons  for  concurrence 
with  or  for  any  recommended  changes 
to  the  proposal.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than  8 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final  action  on 
this  proposal.  Based  upon  the  comments 
received  the  proposal  may  be  changed. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  Legal  Office  at  the 
address  under  ADDRESSES.  The  request 
should  include  the  reasons  why  a 
hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
pre.sentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  documentare  LCDRT.P. 
Marian,  Project  Manager,  and  LT  CD. 
Michel.  Project  Counsel. 

Discussion  of  Proposed  Rules 

(a)  Currently,  Coast  Guard  units 
responsible  for  overseeing  the  safety  of 
marine  events  prepare  temporary  rules 
each  year  for  each  event.  This 
rulemaking  would  eliminate  the  need  to 
prepare  annual  temporary  final  rules  for 
those  annual  marine  events  that  have 
few  or  no  changes  from  year  to  year.  If 
this  rule  is  adopted,  the  rules  would  be 
effective  at  the  same  time  each  year 
without  need  for  temporary  rules.  The 
Coast  Guard  would  issue  event 
information  in  the  Local  Notice  to 


Mariners.  This  would  streamline  the 
marine  event  process  for  those  regattas 
and  marine  events  that  have  very  little 
annual  variation  and  would 
significantly  reduce  the  Coast  Guard's 
administrative  burden  for  managing 
these  type  events. 

The  marine  events  requiring  this 
regulation  are  regattas  and  marine 
parades  that  occur  annually  in  the 
Eighth  District  of  the  United  States 
Coast  Guard  with  little  or  no  variation 
in  location,  time  frame,  and  sponsors. 
Table  1  delineates  the  events,  their 
sponsors,  dates,  and  locations.  Each 
event  occurs  annually  on  or  about  the 
date  given.  The  course  will  be  patrolled 
by  patrol  vessels.  While  viewing  the 
event  at  any  point  outside  the  regulated 
area  is  not  prohibited,  spectators  will  be 
encouraged  to  congregate  within  areas 
designated  by  the  sponsor.  Non- 
participating  vessels  will  be  permitted 
to  transit  the  area  at  NO  WAKE  SPEED 
at  the  discretion  of  the  Coast  Guard 
Patrol  Commander. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  is  attributed  to  the  fact  that  the 
proposal  merely  codifies  existing 
marine  events.  Furthermore,  each  of  the 
marine  events  in  Table  1  will  require 
that  the  navigable  waterways  delineated 
be  closed  for  only  a  short  period  of  time. 
As  demonstrated  by  past  experience, 
these  events  have  been  successfullv 
conducted  for  several  years  in 
cooperation  with  both  the  oi^ar-.izurs  of 
these  events  and  the  boating  public.  The 
same  event  regulations  will  be 
implemented  for  each  marine  event 
listed  in  Table  1  and  the  Coast  Guard 
will  continue  to  monitor  these  recurring 
events  in  the  interest  of  marine  safety. 
Once  the  marine  event  is  terminated  the 
rule  of  the  Coast  Guard  in  monitoring 
the  marine  event  ceases.  None  of  the 
marine  events  listed  in  Table  1  would 
exceed  three  days  in  duration  and  most 
of  them  are  for  only  several  hours  of  one 
day.  Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  signifiomt 


economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  proposal  will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposal 
will  economically  affect  it. 

Collection  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  spq.). 

Federalism 

This  propo.sed  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
demonstrated  that  the  proposed 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  A.sse.ssment. 

Environment 

This  regulation  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C.  of  Coast  Guard 
Commandant  hi.struction  M16475.1B. 

List  of  Sub)ects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterwavs. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  10O-[AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Aulhority:  33  I  '.S.C.  1 233;  49  CFR  1 .46  and 
33  CFR  10().35. 

2.  A  new  §  100.801  is  added  to  rend 
as  follows: 

§100.801    Annual  Marine  Events  in  the 
Eighth  Coast  Guard  District 

The  following  regulations  apply  to  the 
marine  events  listed  in  Table  1  of  this 
section.  These  regulations  will  be 
effective  annually,  for  the  duration  of 
each  event  listed  in  Table  1.  Annual, 
notice  of  the  exact  dates  and  times  of 
the  effective  period  of  the  regulation 
with  respect  to  each  event,  the 
geographical  area,  and  details 
concerning  the  nature  of  the  event  and 


the  number  of  participants  and  type{s) 
of  vessels  involved  will  also  be 
published  in  local  notices  to  mariners. 
Sponsors  of  events  listed  in  Table  1 
must  submit  an  application  each  year  in 
accordance  with  33  CFB  100.15. 

(a)  The  Coast  Guard  will  patrol  the 
event  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  Channel  16  (156.8 
MHz)  by  the  call  sign  "PATCOM." 

(b)  All  persons  and  vessels  not 
registered  with  the  sponsor  as 
participants  or  official  patrol  vessels  are 
considered  spectators.  The  "official 
patrol  vessels"  consist  of  any  Coast 
Guard,  state  or  local  law  enforcement 
and  sponsor  provided  vessels  assigned 
or  approved  by  the  Commander,  Eighth 
Coast  Guard  District,  to  patrol  the  event. 

(c)  Spectator  vessels  desiring  to  transit 
the  regulated  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer  and 
will  be  operated  at  a  no  wake  speed  in 

a  manner  which  will  not  endanger 
participants  in  the  event  or  any  other 
craft. 

(d)  No  spectator  shall  anchor,  block, 
loiter,  or  impede  the  through  transit  of 
participants  or  official  patrol  vessels  in 
the  regulated  area  during  the  effective 
dates  and  times,  uniess  cleared  for  entry 
by  or  through  an  official  patrol  vessel. 

(e)  The  Patrol  Commander  may  forbid 
and  control  the  movement  of  allvessels 
in  the  regulated  area.  When  hailed  or 
signaled  by  an  official  patrol  vessel,  a 
vessel  shall  come  to  an  immediate  stop 
and  comply  with  the  directions  given. 
Failure  to  do  so  may  result  in  expulsion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(0  Any  spectator  vessel  may  anchor 
outside  the  regulated  area  specified  in 
Table  1.  but  may  not  anchor  in.  block, 
or  loiter  in  a  navigable  channel. 

(g)  The  Patrol  Commander  may 
terminate  the  event  or  the  operation  of 
any  vessel  at  any  time.it  is  deemed 
necessary  for  the  protection  of  life  or 
property. 

(h)  The  Patrol  Commander  will 
terminate  enforcement  of  the  special 
regulations  at  the  conclusion  of  the 
event. 

Table  1 

The  Ble.ssing  of  the  Fleet.  Morgan  City, 
Louisiana 

Sponsor:  Louisiana  Shrimp  and 
Petroleum  Festival  &  Fair  Association. 
Inc. 

Date:  First  Sunday  of  September. 

Duration:  8:30  a.m.  through  1  p.m. 

Location:  Berwick  Bay  from  the  . 
junction  of  the  Lower  Atchafalya  River 


at  Morgan  City,  Louisiana  to  Bertvick 
Locks.  Buoy  1  (LLNR  1844.5). 

The  Contraband  Days  Fireworks 
Display.  Lake  Charles,  Louisiana 

Sponsor:  Contraband  Davs  Festivities. 
Inc. 

Date:  First  Saturday  of  May. 

Duration:  9  p.m.  through  12  a.m. 
(midnight). 

Location:  A  500  foot  radius  from  thn 
fireworks  barge  in  Lake  Charles 
anchored  in  approximate  position 
30°13'54"  N,  093°13'42"  W. 

Neches  River  Festival.  Beaumont,  Texas 

Sponsor:  Neches  River  Festival.  In<:. 

Date:  Third  weekend  of  April. 

Duration:  First  day — 8  a.m.  through 
9:30  p.m.;  Second  day— 8a. m.  through 
6  p.m. 

Location:  The  Neches  River  from 
Colliers  Ferry  landing  to  Lawson's 
Crossing  at  the  end  of  Pine  Street. 

The  Blessing  of  Shrimp  Fleet. 
Galveston.  Texas 

Sponsor:  Blessing  of  the  Fleet.  Cit\  ol 
Galveston,  Texas. 

Date:  Fourth  Saturday  of  April. 

Duration:  9:30  a.m.  through  5:30  p.m 

Location:  The  Galveston  Ship 
Channel  from  the  Pelican  Island  Bridge 
to  Pier  14  at  Galve.ston,  Texas. 

Datfd:  August  16.  1994. 
Robert  C.  North, 

Rear. admiral.  U.S.  Coast  Guard.  (y>mnuir,dri 
Eighth  Coast  Guard  Distric-f. 
IFR  D(k:.  94-21913  Filed  »-6-94:  8.4.->  ami 
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33  CFR  Part  117 

[CGD05-94-050] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  Sunset 
Beach,  NC 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  North 
Carolina  Department  of  Transportation, 
the  Coa.st  Guard  is  proposing  to  change 
the  regulations  that  govern  the  operation 
of  the  drawbridge  across  the  Atlantic 
Intracoastal  Waterway,  mile  337.9,  at 
Sunset  Beach,  North  Carolina.  This 
proposal  would  restrict  bridge  opening*- 
in  the  month  of  November  to  help 
reduce  highway  traffic  congestion 
problems,  public  safety,  and  welfare 
concerns  associated  with  frequent 
bridge  openings  caused  by  recreational 
boat  traffic.  The  proposed  changes  to 
these  regulations  are.  to  the  extent 
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practical  and  feasible,  intended  to 
provide  for  regularly  scheduled 
drawbridge  openings  to  help  reduce 
motor  vehicle  trafTic  delays  and 
congestion  on  the  roads  and  highways 
linked  by  this  drawbridge. 
DATES:  Comments  must  be  received  on 
or  before  November  7. 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004,  or 
may  be  delivered  to  Room  109  at  the 
same  address  between  8  a.m.  and  4 
p.m..  Monday  and  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (804)  398-6222.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  at  Room  109, 
Fifth  Coast  Guard  District. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator. 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD05-94-050)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public; 
hearing  by  writing  to  the  Commander 
(ob)  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Linda  L. 
Gilliam,  Projeci  Manager,  Bridge 
Section,  and  LT  Monica  L.  Lombardi, 


Project  Counsel.  Fifth  Coast  Guard 
District  Legal  Office. 

Background  and  Purpose 

The  North  Carolina  Department  of 
Transportation  has  requested,  on  behalf 
of  the  Town  of  Sunset  Beach,  North 
Carolina,  that  the  drawbridge  across  the 
Atlantic  Intracoastal  Waterway,  mile 
337.9,  at  Sunset  Beach,  North  Carolina, 
be  further  restricted  through  the  month 
of  November.  This  would  help  to  reduce 
highway  traffic  congestion  problems, 
public  safety,  and  welfare  concerns 
associated  with  frequent  bridge 
openings  caused  by  recreational  boat 
traffic.  Currently,  the  drawbridge  opens 
on  the  hour  from  7  a.m.  to  7  p.m.  for 
pleasure  vessels  from  April  1  to  October 
31.  It  opens  on  signal  at  any  time  for 
vessels  of  the  United  States.  State  and 
local  government  vessels,  commercial 
ves.sels,  and  any  vessel  in  an  emergency 
involving  danger  to  life  or  property. 
This  proposal  extends  this  schedule  to 
November  30  with  drawbridge  openings 
occurring  on  the  hour  from  7  a.m.  to  7 
p.m. 

The  North  Carolina  Department  of 
Transportation  conducted  a  study  of  the 
drawiogs  for  this  drawbridge  for  the 
month  of  November  and  it  revealed  that 
the  drawbridge  opened  558  times  in 
1992  and  571  times  in  1993.  These 
openings  exceeded  the  openings  for 
every  other  month  during  the  same 
years.  Based  on  this  information,  the 
Coast  Guard  believes  these  proposed 
regulations  will  permit  an  orderly  flow 
of  recreational  vessel  traffic  through  the 
draw.  This  should  not  unduly  restrict 
recreational  vessel  passage  through  the 
bridge,  since  they  can  plan  their  vessel 
transits  around  the  hourly  re.striction. 

Regulatory  Evaluation 

This  proposed  action  is  not  a 
significant  regulatory  action  imder 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessarj'. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
mustconsider  whether  this  proposal,  if 
adopted,  will  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principals  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  proposal  will  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination' 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  piirt  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  .13 
QTR  1.05-l(g). 

2.  Paragraph  (b)(5)  of  §  117.821  is 
revised  to  read  as  follows: 

§  117.821    Atlantic  Intracoastal  Waterway, 
Albemarle  Sound  to  Sunset  Beach. 

***** 

(b)  •  *  * 

(5)  NC  50  bridge,  mile  337.9.  at  Sunset 
Beach,  NC.  from  April  1  to  November 
30.  between  7  a.m.  and  7  p.m..  must 
open  if  signaled  on  the  hour. 


Dated:  August  8, 1994. 

W.J.Ecker, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District. 

[FR  Doc.  94-21912  Filed  9-6-94:  8:45  am] 
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33  CFR  Parts  120  and  128 
(CGD  91-0121 
RIN2115-AD75 

Security  for  Passenger  Vessels  and 
Passenger  Terminals 

agency:  Coast  Guard.  DOT- 
ACTION:  Reopening  of  comment  period; 
Notice  of  public  hearings. 

SUMMARY:  The  Coast  Guard  is  reopening 
this  rulemaking  for  comment  in 
response  to  requests  for  further  time  to 
file  comments  on  the  proposed  rule.  It 
is  also  holding  three  public  hearings. 
These  measures  will  ensuire  that  the 
affected  industry  has  ample  time  to 
consider  and  comment  on  the  proposed 
rule  and  will,  to  the  maximum  extent 
possible,  ensure  that  the  Coast  Guard 
receives  the  best  available  information 
on  which  to  base  any  final  action  on  this 
rulemaking. 

DATES:  (1)  Comments  must  be  received 
on  or  before  November  30, 1994.  (2) 
Public  hearings  will  be  held  on  Friday, 
September  16, 1994,  in  Seattle, 
Washington;  on  Monday,  September  19, 
in  Juneau,  Alaska;  and  on  Wednesday, 
September  21, 1994,  in  Fort  Lauderdale, 
Florida.  All  three  hearings  will  begin  at 
9  a.m.  and  end  at  4  p.m.  (or  earlier,  if 
all  speakers  have  been  heard). 
ADDRESSES:  The  public  hearing  in 
Seattle  will  be  held  at  the  Headquarters 
of  the  Port  of  Seattle,  Commissioners 
Chambers,  Pier  69,  2711  Alaskan  Way, 
Seattle,  Washington,  The  public  hearing 
in  Juneau  will  be  held  at  Centennial 
Hall,  101  Egan  Drive,  Jimeau,  Alaska. 
The  public  hearing  in  Fort  Lauderdale 
vdll  be  held  at  the  Port  Everglades 
Authority,  Terminal  26,  2026  Eller 
Drive,  Fort  Lauderdale,  Florida. 

Comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA,  3406)  [CGD  91-012], 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  the  collection-of- 
information  requirements  must  be 
mailed  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 


Street  NW.,  Washington,  DC  20503, 
ATTN:  Desk  Officer.  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

A  copy  of.the  material  listed  under 
"Incorporation  by  Reference"  in  the 
preamble  to  the  proposed  rule  is 
available  for  inspection  at  room  1108, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Mark  O'Malley,  Office  of  Marine 
Safety,  Seciu-ity  and  Environmental 
Protection  (G-MPS-3),  Room  1108, 
(202)  267-0491,  between  7  a.m.  and 
3:30  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

SUPPLEMENTARY  INFORMATION: 
Backgroimd 

On  March  25,  1994,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (59  FR  14290)  proposing  to 
establish  equipment  standards, 
performance  standards,  and  procedures 
for  security  against  acts  of  terrorism  on 
certain  passenger  vessels  and  associated 
passenger  terminals.  Passenger  vessels 
of  over  100  gross  tons  carrying  more 
than  12  passengers  on  voyages  of  over 
24  hours  on  the  high  seas  and  the 
associated  passenger  terminals  would 
have  been  affected.  These  rules 
appeared  necessary  because  of  a  lack  of 
voluntary  compliance  with  measures  of 
the  International  Maritime  Organization 
(IMO)  published  in  1986,  or  with  these 
measures  published  as  Coast  Guard 
"guidelines"  in  1987. 

In  response  to  requests  for  further 
time  to  file  comments  on  the  proposed 
rule,  the  Coast  Guard  is  reopening  the 
comment  period  through  November  30, 
1994.  It  is  also  holding  three  public 
hearings. 

Written  Comments 

The  notice  of  proposed  rulemaking 
published  on  March  25, 1994,  invited 
and  encouraged  interested  persons  to 
participate  in  the  rulemaking  by 
submitting  written  comments,  including 
views,  data,  and  arguments,  by  June  23, 
1994.  Two  organizations  representing 
multiple  members  of  the  affected 
industry  sought  further  time  to  file 
comments,  citing  both  the  need  to  assess 
current  practices  and  compare  them 
with  the  requirements  in  the  proposed 
rule  and  the  difficulty  of  preparing 
meaningful  responses  within  the 
original  90-day  comment  period. 
Because  of  these  requests,  the  comment 


period  is  reopened  through  November 
30, 1994. 

Comments  should  include  the  name 
and  address  of  the  person  making  them, 
identify  this  rulemaking  [CGD  91-012] 
and  the  specific  section  of  the  proposed 
rule  to  which  each  comment  applies, 
and  give  reasons  for  each  comment. 
Anyone  wishing  an  acknowledgment  of 
receipt  of  comment  should  enclose  a 
stamped,  self-addressed  postcard.  The 
proposed  rule  may  be  changed  in  light 
of  comments  received.  All  comments 
received  during  the  comment  period 
will  be  considered  before  final  action  is 
taken  on  the  proposed  rule. 

Public  Hearing 

Several  parties  sought  pubUc  bearings 
so  they  could  present  spoken  comments. 
The  proposed  rule  was  responsive  to  the 
IMO's  resolution  in  1986  concerning 
security  of  passenger  vessels  and 
associated  passenger  terminals.  In  their 
requests  for  pubUc  bearings,  however, 
several  parties  alleged  that  the  rule 
would  have  a  significant,  negative  effect 
on  the  passenger  vessel  industry  and 
that  they  could  state  their  cases  better 
orally  than  in  writing.  Public  hearings 
will  therefore  be  held  on  the  dates  and 
at  the  hours  indicated  above  under 
DATES  and  at  the  sites  indicated  above 
under  ADDRESSES. 

Interested  persons  are  invited  to 
participate  in  these  hearings.  Each 
person  vdshing  to  make  an  oral 
statement  should  register  by  Monday, 
September  12,  1994.  Oral  statements  by 
any  persons  previously  unregistered 
will  be  allowed  only  if  time  permits. 
The  Coast  Guard  reserves  the  right  to 
impose  time  limits  on  oral 
presentations.  It  also  reserves  the  right 
to  close  parts  of  the  meetings  to  enable 
candor  in  the  treatment  of  security 
against  acts  of  terrorism.  To  register, 
write,  telefax,  or  call  the  Executive 
Secretary,  Marine  Safety  Council  (G- 
LRA,  3406)  [CGD  91-012],  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001; 
telephone  number  (202)  267-1477. 
telefax  number  (202)  267-0506. 

Dated:  August  31.  1994. 
A.E.  Henn, 

Vice  Admiral,  U.S.  Coast  Guard  Acting 

Commandant. 

|FR  Doc.  94-22029  Filed  9-6-94;  8:45  ami 
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ENVIRONMENTAL  PnOTECTlON 
AGENCY 

40CFRPartS2 
[FL-5a-1-«198b;  FRL-«060-6] 

Clean  Air  Act  Approval  and 
Promulgation  of  Emission  Statement 
Implementation  Plan  for  Florida 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARV:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIPl 
revision  submitted  by  the  State  of 
Florida  for  the  purpose  of  establishing 
an  emission  statement  program.  In  the 
final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rational 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  October  7, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Joey  LeVasseur. 
Regulatory  Planning  and  Development 
Section.  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency.  345  Courtland 
Street.  NE.,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection  Agencv, 
401  M  Street.  S\V..  Wa.shington,  DC 
20460. 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch.  345 
Courtland  Street,  NE..  Atlanta,  Georgia 
30365. 

Air  Resources  Management  Division. 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee.  Florida  32399-2400. 


FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur.  Regulatory  Planning  and 
Development  Section.  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE..  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-2864. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  June  29, 1994. 
Joe  R.  Franzmathes, 
Acting  Regional  Administrator. 
[FR  Doc.  94-21952  Filed  9-6-94;  8:45  am) 
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40CFRPart52 

[GA-23-1 -6346b;  FRL-6066-21 

Clean  Air  Act  Approval  and 
Promulgation  of  Emission  Statement 
Implementation  Plan  for  Georgia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
revisions  to  the  Georgia  State 
Implementation  Plan  (SIP)  adopted  by 
the  Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division  (GA  EPD)  on  November  17. 
-1993,  for  the  purpose  of  implementing 
a  program  of  Photochemical  Assessment 
Monitoring  Stations  (PAMS).  In  the  final 
rules  section  of  this  Federal  Register, 
the  EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  EPA  views 
this  as  a  noncontroversial  revision 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  October  7, 1994. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Scott 
Southwick.  at  the  EPA  Regional  Office 
listed  below. 


Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW.,  Washington.  DC 
20460. 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch.  345 
Courtland  Street.  NE..  Atlanta,  Georgia 
30365. 

Air  Protection  Branch.  Georgia 
Environmental  Protection  Division, 
Georgia  Dej>artment  of  Natural 
Resources,  4244  International  Parkway, 
suite  120,  Atlanta.  Georgia  30354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Southwick,  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE..  Atlanta,  Georgia 
30365,  The  telephone  number  is  404/ 
347-2864.  Reference  file  GA-23-1- 
6346. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  August  24, 1994. 
Joe  R.  Franzmathes, 
Acting  Regional  Administrator. 
|FR  Doc.  94-21954  Filed  9-6-94;  8:45  am) 
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40  CFR  Part  52 
IMD31-1-6371b;  FRL-5060-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland  (Permits  and  Approvals) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Marj'land.  This  revision  requires  the 
State  to  offer  the  public  an  opportunity 
to  request  a  public  hearing  before 
issuing  a  permit  to  construct  certain 
sources.  In  the  Final  Rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
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approval  rs  set  forth  in  the  direct  final 
rule  and  the  accompanying  technical 
support  document.  If  no  adverse 
comments  are  received  in  response  to 
this  proposed  rule,  oo  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comnsents.  the 
direct  final  rule  will  be  withdrawn  aod 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Conunents  must  be  received  in 
writing  by  Octot»er  7.  1994. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Thomas 
J.  Maslany,  Director.  Air.  Radiation,  and 
Toxics  Division  (3ATO0).  U,S. 
Environmental  Protection  Agency. 
Region  III.  841  Chestnut  Building. 
Philadelphia.  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air.  Radiation,  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency.  Region  m.  841  Oiestnut 
Building.  Philadelphia.  Peiuisylvania 
19107;  and  the  Mar>'land  Department  of 
the  £nvirc»unent.  2500  Broening 
Highway.  Baltimore.  Marjrlmd,  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford  (3AT10),  (215) 
597-1325. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  whidi  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requiremente.  Sulfur  Oxides. 

Authority:  42  U.S.C.  7401-7f>71q. 

Duted:  August  19,  1994. 
John  R.  Poanponia, 

Acting  Regional  Administrator.  Region  til. 
IFR  Doc.  94-21945  Filed  9-6-94;  8:45  am) 
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40  CFR  Part  52 

fMI04-01-6160A.  «M)(M>1-S427A.  MI31-01- 
6428A,  MI32-01-6429A;  FnL-6027-^ 

Approval  and  Proauilgatton  of 
Implementation  Plan;  Michigan 

AGENCY:  Environmental  Protection 
Agency  (EPAJ. 


ACTION:  Proposed  rule. 


St«*MARV:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Michigan  for  the  purpose  of  establishing 
new,  ReasMiably  Available  Control 
Technology  (RACT)  rules  for  sources  of 
volatile  organic  compounds  (VOCs).  In 
the  final  rules  section  of  this  federal 
Roister.  £PA  is  approving  the  State's 
SIP  revision,  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  acdvity  is 
contemplated  in  relition  to  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  by  October  7, 
1994. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief. 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
EPA.  Region  5. 77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604- 
3590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Aburano.  Air  Toxics  and 
Radiation  Br.  (AT-18J).  EPA  Region  5. 
Chicago.  Illinois  60604  (312)  353-6960. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  rules 
section  of  this  Federal  Register.  Copies 
of  the  request  and  the  EPA's  analysis  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Douglas  Aburano  at  (312) 
353-6960  before  visiting  the  Region  5 
office.)  EPA.  Region  5.  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604- 
3590. 

Authority:  42  U.SLC  7401-7€71<^ 

Datod:  July  22.  1994. 
Vaidas  V.  Adamkus, 
Regicmal  Administrator. 
(FR  Doc.  94-21956  F^ed  9  6  04:  g.45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

48  CFR  Parts  5232  and  5252 

Navy  Acqijristtion  Procedures 
Supplement;  Payments  Under 
ShipbuOding  Contracts 

AGENCY:  Department  of  the  Naxj.  DODl 
ACTION:  Proposed  rule. 


SUMMARY:  The  Department  of  the  Na\7 
is  proposing  to  revise  the  shipbuilding 
progress  payments  clauses  to 
incorporate  several  provisions  covering 
standard  Federal  Acquisition  Regulation 
progress  payment  clause  protections, 
clarifications  and  expansions. 
DATES:  Public  comments  are  solicited 
and  should  be  received  by  October  7. 
1994. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Office  of 
the  Assistant  Secretar>'  of  the  Navy 
(Research  Development  &  Acquisition). 
ATTN:  Mr.  Clarence  Belton,  APIA(PP- 
CP),  2211  Jefferson  Davis  Highway. 
Arlington.  VA  22244-5104. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clarence  Belton.  OASN(RDA)APIA{PP- 
CP).  (703)  602-2357. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Department  of  the  Navy  has 
adop>ted  procurement  policies  and 
procedures  that  implement  and 
supplement  the  Federal  Acquisition 
Regulations  (FAR)  |48  CFR]  and  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DEARS).  The  policies  and 
procedures  are  knoH-n  collectively  as 
the  Na\7  Acquisition  Procedures 
Supplement  (NAPS).  Pursuant  to  FAR 
32.500(b).  the  Navy  developed  a 
shipbuilding  progress  payments  clause 
for  use  in  fixed  price  (FP)  and  fixed 
price  incentive  (FI)  contracts  for 
construction  or  for  shipbuilding  or  ship 
conversion,  alteration,  or  repair,  when 
the  contracts  provide  for  progress 
payments  based  on  a  percentage  or  stage 
of  completion.  The  shipbuilding 
progress  pa>-ments  clauses  are  t)eing 
revised  primarily  with  the  intent  of 
incorporating  controls,  terms  and 
provisions  consistent  with  those  found 
in  the  clause  at  FAR  52.232-16.  Progress 
PajTuents. 

B.  Summary  of  Maior  Revisions 

(1)  Definitions.  ConsoUdates  the  FI 
clause  definitions. 

(2)  Computation  of  Payments.  The 
proposed  rule  modifies  the  payment 
limitation  of  10t)%  of  allowable  costs  to 
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include  unliquidated  progress  payments 
made  to  subcontractors. 

(3)  Invoices.  The  proposed  rule 
modifies  the  invoicing  provision  by 
requiring  contractor  certification  of  the 
amount  of  unJiquidated  progress 
payments  made  to  subcontractors. 

(4)  Physical  Progress  and  Weighting 
Factors.  The  proposed  rule  modifies  the 
physical  progress  and  weighting  factors 
provision  to  give  the  Contracting  Officer 
the  unilateral  right  to  establish  the 
weighting  factors  if  the  contractor  and 
the  Contracting  Officer  cannot  reach 
agreement. 

(5)  Incurred  Costs.  The  proposed  rule 
adds  to  the  list  of  incurred  costs 
exclusions,  costs  incurred  by 
subcontractors  and  suppliers;  and 
capitalized  costs  and  interim  payments 
to  subcontractors  and  suppliers.  This 
provides  consistency  with  the  FAR 
progress  payments  clause.  The  proposed 
rule  also  removes  the  small  business 
provision  that  allows  for  billing  of 
material  costs  not  paid  for  by  the 
contractor. 

(6)  Progress  Payments  to 
Subcontractors.  The  proposed  rule  adds 
a  new  section  containing  provisions 
from  the  FAR  progress  payments  clause 
that  govern  payments  to  subcontractors. 

(7)  Liens  and  Title.  A  proposed 
provision  is  added  which  references 
Liens  and  Title  provisions  found 
elsewhere  in  the  contract. 

(8)  Reduction  and  Suspension.  The 
proposed  rule  adds  a  new  section 
incorporating  provisions  from  the  FAR 
progress  payments  clause  that  govern 
reductions  and  suspension  of  progress 
payments. 

(9)  Limitations  on  Undefinitized 
Contract  Actions.  A  proposed  new 
section  is  added  incorporating 
provisions  from  the  FAR  progress 
payments  clause  that  govern  limitations 
on  Undefinitized  Contract  Actions. 

(10)  Special  Terms  Regarding  Default. 
A  proposed  new  section  is  added 
incorporating  provisions  from  the  FAR 
progress  payments  clause  that  govern 
treatment  of  progress  payments  in  a 
contract  default. 

C.  Paperwork  Reduction  Act 

The  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirement  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  Supporting  data  requirements 
identified  in  the  proposed  rule  include 
only  data  already  required  to  be 
maintained  by  shipbuilding  contractors 

D.  Regulatory  Flexibility  Act 
Information 

The  proposed  rule  will  have  no 
economic  impact  upon  small  entities 


within  the  meaning  of  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601  et 
seq.  The  shipbuilding  progress  payment 
clauses  have  been  incorporated  into 
applicable  contracts  since  the  early 
1980's,  affecting  all  shipbuilders,  large 
and  small.  The  proposed  NAPS  rule  will 
benefit  the  Navy  and  its  shipbuilding 
contractors  by  insuring  uniform 
application  and  administration  of 
progress  payments.  Therefore,  no 
regulatory  flexibility  analysis  has  been 
performed. 

List  of  Subjects  in  48  CFR  Chapter  52 

Government  procurement. 

For  the  reasons  stated  in  the 
Preamble,  48  CFR  Chapter  52  is 
proposed  to  be  amended  as  follows: 

1.  Part  5232  is  added  to  read  as 
follows: 

PART  5232— CONTRACT  FINANCING 

Authority:  5  U.S.C  301.  10  U.S.C  2202, 
DOD  Directive  5000.35. 

5232.1-S232.499    [Reserved] 

5232.500    Scope  of  part. 

The  contracting  officer  shall  insert  the 
provision  at  48  CFR  5252.232-9100, 
Payments  (FP),  or  48  CFR  5252.232- 
9105,  Payments  (FI),  as  appropriate,  in 
all  solicitations  and  contracts  for 
shipbuilding  or  ship  conversion, 
alteration,  or  repair,  when  progress 
payments  are  based  on  a  percentage  or 
stage  of  completion. 

PART  5252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES  [AMENDED] 

2.  The  authority  citation  for  part  5252 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301.  10  U.S.C  2405, 
DOD  Directive  5000.35.  and  DFARS  subparts 
201.3  and  243.1. 

3.  Part  5252  is  amended  by  adding 
sections  5252.232-9100  and  5252.232- 
9105  to  read  as  follows: 

5252.232-9100    Payments  (FP). 

As  prescribed  in  32  CFR  5232.500, 
insert  the  following  clause  in  fixed  price 
solicitations  and  contracts  for 
shipbuilding  or  ship  conversion, 
alteration,  or  repair,  when  progress 
payments  are  based  on  a  percentage  or 
stage  of  completion: 
(BpRinning  of  Clause) 

5252.232-9100    PAYMIiNTS  (FP)  (DEC 
1992) 

(a)  Computation  of  payments. 

(1)  Until  such  time  as  physical  progress  in 
the  performance  of  work  on  a  vessel  is  fifty 
percent  (50%)  complete,  the  Covemmtint, 
upon  submission  by  the  Contractor  of 
invoic;es  certified  bv  the  Contractor  as 


hereinafter  provided,  will  promptly  make 
payments,  on  account  of  the  total  contract 
price,  of  ninety  percent  (90%)  of  the  amount 
determined  by  multiplying  the  total  contract 
price  of  such  vessel  by  the  percentage  of 
physical  progress  accomplished  in  the 
performance  of  work  on  such  vessel  as 
certified  by  the  Contractor  subject  to  the 
approval  of  the  Supervisor;  provided,  that  no 
such  pa>7ncnt  shall  he  made  in  an  amount 
which  when  added  to  the  total  of  all 
payments  previously  made  with  respect  to 
such  vessel  under  (i)  paragraph  (a)  of  this 
requirement  and  (ii)  the  -COMPENSATION 
ADJUSTMENTS  (LABOR  AND  MATERIAL)" 
requirement  exceeds  one  hundred  percent 
(100%)  of  the  allowable  costs  certified  by  the 
Contractor  on  the  related  invoice  to  have 
been  incurred  in  the  performance  of  work  on 
such  vessel  plus  any  unliquidated  prtjgress 
payments  paid  to  subcontractors. 

(2)  After  the  percentage  of  physical 
progress  in  the  performance  of  work  on  a 
vessel  has  reached  fifty  percent  (50%),  the 
Government,  upon  submission  by  the 
Contractor  of  invoices  certified  by  the 
Contractor  as  hereinafter  provided,  will 
promptly  make  payments,  on  account  of  the 
total  contract  price,  of  one  hundred  percent 
(100%)  of  the  amount  determined  by:  (i) 
multiplying  the  total  contract  price  of  such 
vessel  by  the  percentage  of  physical  progress 
in  the  performance  of  work  on  such  vessel  as 
certified  by  the  Contractor  subject  to  the 
approval  of  the  supervisor,  and  (ii) 
subtracting  from  that  product  five  percent 
(5%)  of  the  total  contract  price  of  such  vessel: 
provided,  that  no  such  payment  shall  be 
made  in  an  amount  which  when  added  to  the 
total  of  all  payments  made  previously  with 
respect  to  such  vessel  under  paragraph  (a)  of 
this  requirement  and  the  •'COMPENSATION 
ADJUSTMENTS  (Lj\BOR  AND  MATERIAL)" 
requirement  exceeds  one  hundred  five 
percent  (105%)  of  the  allowable  costs 
certified  by  the  Contractor  on  the  related 
invoice  to  have  t)een  incurred  in  the 
jjerformance  of  work  on  such  vessel  plus  any 
unliquidated  progress  pavments  paid  to 
sutKontractors;  provided,  further,  that  the 
Contractor  furnishes  data  on  actual 
,  cumulative  costs  and  estimated  future  costs 
acceptable  to  the  Supervisor  which 
demonstrates  to  the  satisfaction  of  the 
Supervisor  that  the  Contractor  will  make  a 
profit  of  at  least  five  percent  (5%)  on 
completion  of  the  contract,  and  the 
Contractor  provides  updated  information  on 
a  quarterly  basis.  If  updated  data  indicate  the 
(>)ntraclor  will  not  make  a  profit  of  at  least 
five  percent  (5%)  on  completion  of  the 
contract,  the  progress  payments  shall  be 
adjusted  nitmactively  so  that  the  total  of  all 
payments  made  with  respect  to  the  vessel 
under  para^-raph  (a)  of  this  requiremfint  and 
the  "COMPEN.SATION  ADJUSTMENTS 
(LABOR  AND  MATERIAL)"  requirement 
shall  not  exceed  one  hundred  percent  (100%) 
of  the  all(jwable  costs  certified  by  the 
Contractor  on  the  related  invoice  to  have 
been  incurred  in  the  performance  of  work  oa 
such  vessel  plus  any  unliquidated  progress 
payments  paid  to  sul)contractors  or  100%  ot 
total  contract  price,  whichever  is  less. 

(b)  Invoices.  Invoices  may  be  submitfod 
ovcr>^  two  wei!ks,  but  not  more  frequently; 
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provided,  however,  that  if  after  contract 
award  more  frequent  process  payments  are 
approved  by  cognizant  Government 
authority,  this  requirement  shall  be  modified 
accordingly  without  additional  consideration 
by  the  Contractor  to  the  Government  for  such 
njodjficatioa.  No  payment  will  be  required  to 
be  made  upon  invoices  aggregating  less  than 
five  thousand  dollars  (55,000).  The 
Contractor  shall  certifj-  on  each  invoice: 

(1)  The  percentage  of  physical  progress  in 
theperforraance  of  work  on  the  vessel  as  a 
decimal  carried  to  four  places;  and 

(2)  The  allowable  costs  incurred  in  the 
performance  of  the  work  on  the  vessel  plus 
any  unliquidated  progress  payments  paid  to 
subcontractors  as  of  the  date  the  invoice  is 
sulwnitted.  Such  txrtification  shall  provide 
for  cost  category  reporting  in  accordance 
with  the  Contractor's  normal  accounting 
system  and  shall  be  broken  down  into  direct 
material,  direct  labor,  and  iodifect  costs. 

(c)  Physical  progress  and  tveighting  factors 

(1)  Within  sixty  (60)  days  after  contract 
award,  the  Contractor  shall  submit  a 
progressing  system  description  for  review 
and  approval  by  the  Contracting  Officer. 
Upon  approval  of  such  system,  progress 
payments  shall  be  in  accordance  with  the 
approved  system.  Subsequent  revisions  to  the 
approved  system  shall  be  submitted  to  the 
Contracting  Officer  for  approval  prior  to 
implementation. 

(2)  The  mutually  agreed  upon  weighting 
factors  for  the  categories  of  labor  and  material 
fw  each  vessel  are  set  forth  in 

Attachment to  this  contract  The 

weighting  factors  shall  be  revised  quarterly. 
Notwithstanding  the  above,  revision  of 
w«i^ting  bctors  may  be  requested  by  either 
party  when  factual  data  indicate  that  the 
weightily  factors  then  in  tise  are  no  kxiger 
representative  of  the  actual  labor  and 
material  distribution.  Revisions  of  weighting 
factors  shall  be  supported  by  detailed  de- 
escalated  (estimated  final)  direct  material, 
direct  labor,  and  indirect  costs  and  additional 
data  concerning  the  cause  of  the  change  in 
the  weighting  foctors.  In  the  event  that  the 
parties  fail  to  agree  on  the  establishment  of. 
or  a  revision  to  the  weighting  factors,  ti»e 
Contracting  Officer  may  establish  on  a 
unilateral  basis  the  weighting  factors  to  be 
used  in  the  administration  of  this  provision. 
Any  change  in  the  weighting  factors  shall  be 
set  forth  in  a  Standard  Form  30. 

•Amendment  of  Solicitation/Modification  of 
Contract"*. 

(d)  Incurred  costs.  For  the  pttrpose  of  this 
requirement  •incurred  costs"  are  those  costs 
identified  throi^  the  use  of  the  accrual 
method  of  accounting,  as  supported  by  the 
records  maintained  by  the  Contractor  and 
which  are  allowable  in  accordance  with  Part 
31  of  the  Federal  Acquisition  Regulation 
(FAR)  and  Part  231  of  the  Department  of 
Defense  FAR  Supplement  (DFARS)  in  effect 
on  the  effecliv'e  date  of  this  contract  and 
include  only: 

(1 )  The  costs  of  supplies  and  services 
purchased  by  the  Contractor  directly  for  this 
contract  may  be  included  only  after  payment 
by  cash,  check,  or  other  form  of  actual 
pa>'ment 

(2)  Costs  for  the  following  may  be  incliuled 
when  incurred  even  if  before  payment. .when 


the  Contractor  is  ix>t  delinquent  in  pa>'ment 
of  costs  of  contract  performance  in  the 
ordinary  course  of  business: 

(i)  Materiab  issued  from  the  Contractor's 
stores  inventory  and  placed  in  the 
production  process  for  use  on  this  contract: 

(ii)  Direct  \sktOT,  direct  travel,  and  other 
direct  inhouse  cost; 

(iii)  Properly  allocable  and  allowable 
indirect  costs. 

(3)  Accrued  costs  of  Contractor 
contributions  under  employee  pension  or 
other  post-retirement  benefit,  profit  sharing, 
and  stock  ownership  plans  shall  not  be 
considered  incurred  until  actuallv  paid 
unless — 

(i)  The  Contractor's  practice  is  to 
contribute  to  the  plaiK  quarterly  or  more 
frequently;  and 

(ii)  The  contribution  does  not  remain 
unpaid  30  days  after  the  end  of  the 
applicable  quarter  or  shorter  payment  period. 
(Any  contributions  remaining  unpaid  shall 
be  excluded  from  the  Contractor's  total  cost 
for  progress  pa\TOent  limitations  until  paid.) 

(4)  Incurred  costs  shall  not  include; 

(i)  Any  costs  that  are  required  under  any 
requirement  of  this  contract  (other  than  the 
•CXJMPENSATION  ADJUSTMENTS  (LABOR 
AND  MATERIAL)"  requirement)  to  be 
reimtHirsed  or  paid  by  the  Government  to  the 
Contractor  or  by  the  Contractor  to  the 
Government  other  than  through  an  equitable 
adjustment  in  the  contract  pric-e; 

(ii)  Costs  incurred  by  subcontractors  or 
suppliers; 

(iii)  Costs  ordiiuuily  capitalized  and 
subject  to  depreciation  or  amortization 
except  for  the  properly  depreciated  or 
amortized  portion  of  such  costs; 

(iv)  Pav-ments  made  or  amounts  payable  to 
subcontractors  or  suppliers,  except  for — (A) 
Completed  work,  including  partial  deliveries, 
to  which  the  Contractor  has  acquired"  title; 
and  (B)  Work  under  cost-reimburaement  or 
time-and-material  sut)contracts  to  which  the 
Contractor  has  acquired  title. 

(5)  If  an  overpayment  is  nude  relative  to 
this  paragraph  (dj,  interest  shall  be  charged 
at  the  prevailing  per  annum  rate  established 
by  the  Secretary  of  the  Treasury,  pursuant  to 
Public  Law  92-41,  from  the  date  such 
overpayment  is  made  (date  of  Government 
check)  until  the  date  the  overpa\Tnent  if  fully 
recovered. 

(e)  Progress  payments  to  subcontractors. 
Progress  pavments  made  by  the  Q»ntxactor  to 
its  subcontractors  shall  he  the  unliquidated 
progress  payments  that  are  mentioned  in 
{a)(l)  and  (aM2)  above  shall  be  all  progress 
payments  to  subcontractors  or  di\isions.  if 
the  following  conditions  are  met: 

(1)  The  amounts  included  are  limited  to 
the  unliquidated  remainder  of  progress 
pa>Tnents  made. 

(2)  The  subcontract  or  interdi visional  order 
is  expected  to  involve  a  minimum  of 
approximately  six  months  between  the 
t>eginning  of  work  and  the  first  deliverk-.  or, 

if  the  subcontractor  is  a  small  business 
concern,  four  months. 

(3)  The  terms  of  the  ^ulxontract  or 
interdi%isional  order  t:onceming  progress 
pavments — 

(i)  Are  substantially  similar  to  the  terms  of 
this  provision  or  to  the  clause  at  52  232-16. ' 


Progress  Pavments.  for  any  subcontractor  that 
is  a  large  business  concern,  or  that  clause 
with  its  Alternate  1  for  any  subcontractor  that 
is  a  small  business  concern; 

(ii)  Arc  at  least  as  favorable  to  the 
Government  as  the  terms  of  this  clause: 

(iii)  Are  not  more  favorable  to  the 
subcontractor  or  division  than  the  tenns  of 
this  clause  are  to  the  Contractor, 

(iv)  Are  substantially  in  conformance  with 
the  requirements  of  paragraph  32.504(e)  of 
the  Federal  Acquisition  Regulation;  and 

(v)  Subordinate  all  subcontractor  rights 
concerning  property  to  which  the 
Government  has  title  under  the  subcontract 
to  the  Government's  right  to  require  delivery 
of  the  propert>-  to  the  Government  if  (A)  the 
Contractor  defaults  or  (B)  the  subcontractor 
becomes  bankrupt  or  insoK-ent 

(4)  The  progress  pa>-menl  rate  in  the 
subcontract  is  the  customary  rate  used  by  the 
Contracting  Agency,  depending  on  whether 
the  subcontrartor  is  or  is  not  a  small  business 
concern. 

(5)  The  parties  agree  concerning  any 
proceeds  received  by  the  Government  for 
property  to  which  title  has  vested  in  the 
Government  or  against  which  a  lien  has  been 
placed  in  favor  of  the  Government  under  the 
subcontract  terms,  that  the  proceeds  shall  be 
applied  to  reducing  any  unliquidated 
progress  pa>-ments  by  the  Government  to  the 
Contractor  under  this  contract. 

(6)  If  no  unliquidated  progress  pavments  to 
the  Contractor  remain,  but  there  are 
unliquidated  progress  payments  that  the 
Contractor  has  made  to  any  subcontractor, 
the  Contractor  shall  be  subrogated  to  all  the 
rights  the  (kn-emment  obtained  through  the 
terms  required  by  this  clause  to  be  in  any 
sut)contract.  as  if  all  such  rights  had  beeii 
assigned  and  transferred  to  the  ConUactor. 

(7)  To  facilitate  small  business 
participation  in  suticontracting  under  this 
contract,  the  Contractor  agrees  to  provide 
progress  pajTnents  to  small  business 
concerns,  in  conformity  with  the  standards 
for  customary  progress  pa>'ments  stated  in 
subpart  32.5  of  the  Federal  Acquisition 
Regulation.  The  Contractor  further  agrees  that 
the  need  for  such  progress  payments  shall 
not  be  considered  as  a  handicap  or  adverse 
factor  in  the  award  of  subcontracts. 

(fi  Retentions. 

(1)  Upon  preliminary  acceptance  of  each 
vessel  and  upon  the  submission  of  properly 
certified  invoices,  the  Government  will  pay 
to  the  Contractor  the  amount  withheld  under 
paragraph  (a)  of  this  requirement  in  r.,s{ject 
of  that  vessel  in  excess  of  (i)  a  perfonnance 
resen-e  in  the  amount  of  one  and  one-half 
percent  (1.5%)  of  the  total  mntract  price  for 
such  vessel,  or  (ii)  one  hundred  thousand 
dollars  (SIOO.OOO].  whichever  is  greater.  If  at 
any  time  it  shall  appear  to  the  Government 
that  the  amount  of  performance  reserve  may 
t)e  insufficient  to  meet  the  a>st  to  the 
Government  of  finishing  any  unfinished 
work  under  the  contract  for  which  the 
Contractor  is  responsible,  or  of  correcting 
defects  for  which  the  Contractor  is 
responsible  which  are  discovered  prior  to 
preliminary  acceptance  or  during  the 
guaranty  period  of  any  vessel,  the 
Government  may.  in  making  payments  aadvt 
this  requirement,  deduct  or  withhold  such 
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additional  amounts  as  it  may  detcnnine  to  be 
necessary  to  render  such  reserve  adequate; 
provided,  that  any  additional  amounts 
deducted  or  withheld  on  account  of  defects 
which  are  discovered  during  the  guaranty 
period  of  the  vessel  shall  not  exceed  the  limit 
of  the  Contractor's  liability  as  set  forth  in  the 
requirement  entitled  UMITATION  OF 
CONTRACTORS  LIABILITY  FOR 
CORRECTION  OF  DEFECTS',  reduced  by  the  - 
amounts  of  the  cost  incurred  by  the 
Contractor  for  work  on  such  vessel  because 
of  Contractor  responsible  deficiencies  which 
are  discovered  during  the  guaranty  period  of 
the  vessel. 

(2)  The  Government  may,  in  its  discretion, 
make  payments  prior  to  final  settlement  on 
account  of  the  reserves  established  under  this 
requirement,  subject  to  such  conditions 
precedent  as  the  Contracting  Officer  may 
prescribe. 

(3)  The  Government  shall,  at  the  time  of 
final  settlement,  in  accordance  with  the 
provisions  of  the  requirement  entitled 
"FINAL  SETTLEMENT",  pay  the  Contractor 
the  balance  owing  to  it  under  the  contract 
promptly  after  the  amount  of  such  balance 
shall  have  been  determined. 

(gl  Ljens  and  title.  For  liens  and  title 
provisions,  see  the  requirement  of  this 
contract  entitled  "LIENS  AND  TITLE". 

(h)  Certifications  and  audits.  At  any  time 
or  times  prior  to  final  payment  under  this 
contract,  the  Contracting  Officer  may  have 
any  invoices  and  statements  or  certifications 
of  costs  audited.  The  Contracting  Officer  may 
require  the  Contractor  to  submit,  or  make 
available  for  examination  by  the  Contracting 
Officer  or  his  designated  representative,  the 
supporting  documentation  upon  which 
invoices,  statements  or  certifications  of  costs 
are  based.  Each  payment  theretofore  made 
shall  he  subject  to  reduction  as  necessary  to 
reflect  the  exclusion  of  amounts  included  in 
the  invoices  or  statements  or  certifications  of 
costs  which  are  found  by  the  Contracting 
Officer,  on  the  basis  of  such  audit,  not  to 
constitute  allowable  costs.  Any  pa\Tnent  may 
be  reduced  for  overpayments,  or  increased 
for  underpayments  on  preceding  invoices. 

(i)  Reduction  or  suspension.  The 
Contracting  Officer  may  reduce  or  suspend 
progress  payments  after  finding  on 
substantial  evidence  of  any  of  the  following 
conditions: 

(1)  The  Contractor  failed  to  comply  with 
any  material  requirement  of  this  contract. 

(2)  Performance  of  this  contract  is 
endangf;ri:d  by  the  Contractor's  (i)  failure  to 
make  progress  or  (ii)  unsatisfactory  financial 
condition. 

(3)  Inventory  allocated  to  this  contract 
substantially  exceeds  reasonable 
requirements. 

(4)  The  Contractor  is  delinquent  in 
payment  of  the  costs  of  performing  this 
contract  in  the  ordinary  course  of  business. 

(5)  The  Contractor  fails  to  maintain  an 
efficient  and  reliable  accounting  system  and 
controls  adequate  for  the  proper 
administration  of  progress  payments. 

(j)  Limitations  on  undefinitized  contract 
actions.  Notwithstanding  any  other  progress 
payment  provisions  in  this  contract,  progress 
payments  may  not  exceed  90  percent  of  costs 
incurred  on  work  accomplished  under 
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undefinitiied  contract  actions.  A  "contract 
action"  is  any  action  resulting  in  a  contract, 
as  defined  in  subpart  2.1,  including  contract 
modifications  for  additional  supplies  or 
services,  but  not  including  contract 
modifications  that  are  within  the  scope  and 
under  the  terms  of  the  contract,  such  as 
contract  modifications  issued  pursuant  to  the 
"CHANGES"  clause,  or  funding  and  other 
administrative  changes.  This  limitation  shall 
apply  to  the  costs  incurred,  as  computed  in 
accordance  with  paragraph  (d)  of  this  clause, 
and  shall  remain  in  effect  until  the  contract 
action  is  definitized.  Costs  incurred  which 
are  subject  to  this  limitation  shall  be 
segregated  on  Contractor  progress  f>ayment 
requests  and  invoices  from  those  costs 
eligible  for  higher  progress  payment  rates. 
For  purposes  of  progress  payment 
liquidation,  progress  payments  for 
undefinitized  contract  actions  shall  be 
liquidated  at  90  percent  of  the  amount 
invoiced  for  work  performed  under  the 
undefinitized  contract  action  as  long  as  the 
contract  action  remains  undefinitized.  The 
amount  of  unliquidated  progress  payments 
for  undefinitized  contract  actions  shall  not 
exceed  90  percent  of  the  maximum  liability 
of  the  Government  under  the  undefinitized 
contract  action  or  such  Ifwer  limit  specified 
elsewhere  in  the  contract.  Separate  limits 
may  be  specified  for  separate  actions. 

(k)  Special  terms  regarding  default.  If  this 
contract  is  terminated  under  the  "DEFAULT" 
clause,  (i)  the  Contractor  shall,  on  demand, 
repay  to  the  Government  the  amount  of 
unliquidated  progress  payments  and  (ii)  title 
shall  vest  in  the  Contractor,  on  full 
liquidation  of  progress  payments,  for  all 
property  for  which  the  Government  elects  not 
to  require  delivery  under  the"DEFAULT" 
clause.  The  Government  shall  be  liable  for  no 
pavment  except  as  provided  by  the 
■DEFAULT"  clause. 

(End  of  Clause) 

§5252.232-9105    Payments  (Fl). 

As  prescribed  in  §  5232.500,  insert  the 
following  clause  in  fixed  price  incentive 
solicitations  and  contracts  for 
shipbuilding  or  ship  conversion, 
alteration,  or  repair,  when  progress 
payments  are  based  on  a  percentage  or 
stage  of  completion: 
(Beginning  of  Clause) 
5252.232-9105     PAYMENTS  (FI)  (DEC  1992) 

(a)  Definitions.  For  purposes  of  this 
contract  requirement,  the  following 
definitions  apply: 

( 1 )  Total  contract  price — the  sum  of  the 
contract  prices  including,  adjustments  as  set 
forth  in  paragraphs  (a)(4)  (i)  or  (ii)  of  this 
clause  and  paragraph  (c)  of  this  clause,  for 
each  item  in  this  contract  subject  to  the 
requirement  entitled,  "INCENTIVE  PRICE 
REVISION— FIRM  TARGET". 

(2)  Original  unit  target  price — the  target 
price  of  each  item  in  this  contract  subject  to 
the  requirement  entitled,  "INCENTIVE  PRICE 
REVISION— FIRM  TARGET",  that  was 
established  at  the  time  of  contract  award. 

(3)  Original  total  target  price — the  sum  of 
the  target  prices  of  each  item  in  this  contract 
subject  to  the  requirement  entitled, 


"INCENTIVE  PRICE  REVISION— FIRM 
TARGET",  that  were  established  at  the  time 
of  contract  award. 

(4)  Allocated  total  contract  price — that     . 
portion  of  the  total  contract  price  which  is 
assigned  to  an  item  in  the  contract  subject  to 
the  requirement  entitled,  '"INCENTIVE  PRICE 
REVISION—  FIRM  TARGET".  The  allocated 
total  contract  price  of  each  item  shall  be 
established  by  multiplying  the  total  contract 
price  by  a  percentage,  expressed  as  a- decimal 
carried  to  four  decimal  places,  equal  to  that 
firaction  whose  numerator  is  the  original  unit 
target  price  of  the  vessel  and  whose 
denominator  is  the  original  total  target  price. 
The  resulting  dollar  amount  shall  be  rounded 
to  the  nearest  one  hundred  thousand  dollar 
(SIOO.OOO),  upward  or  downward;  provided 
that  in  no  event  shall  the  sum  of  the  allocated 
total  contract  price  of  the  items  exceed  the 
total  contract  price.  The  aforesaid 
percentages  of  each  item  shall  be  revised,  by 
contract  modification,  in  the  event  that 
either: 

(i)  Equitable  adjustments  to  the  unit  target 
prices  of  the  items  result  in  unit  target  prices 
of  a  substantially  different  proportion  to  the 
total  target  prices  than  previously  provided 
for  under  this  subparagraph  (a)(4);  or 

(ii)  Incurred  costs  indicate  that  a  revision 
to  the  percentages  is  appropriate;  provided, 
however,  any  such  revision  shall  not  be  madi; 
more  frequently  than  at  the  end  of  a  calendar 
quarter  unless  the  total  contract  price  is 
limited  to  the  contract  ceiling  price  and  the 
contract  ceiling  price  is  adjusted  during  the 
calendar  quarter. 

(b)  Computation  of  payments. 

(1)  Until  such  time  as  physical  progress  in 
the  performance  of  work  on  a  vessel  is  fifty 
percent  (50%)  complete,  the  Government, 
upon  submission  by  the  Contractor  of 
invoices  certified  by  the  Contractor  as 
hereinafter  provided,  will  promptly  make 
payments,  on  account  of  the  total  contract 
price,  of  ninety  percent  (90%)  of  the  amount 
determined  by  multiplying  the  allocated  total 
contract  price  of  such  vessel  by  the 
percentage  of  physical  progress 
accomplished  in  the  performance  of  work  ofl 
such  vessel  as  certified  by  the  Contractor 
subject  to  the  approval  of  the  Supervisor, 
provided,  that  no  such  payment  shall  be 
made  in  an  amount  which  when  added  to  thi> 
total  of  all  payments  previously  made  with 
respect  to  such  vessel  under  (i)  paragraph  (b) 
ofthis  requirement  and  (ii)  the 
"COMPENSATION  ADJUSTMENTS  (LABOR 
AND  MATERIAL)"  requirement  exceeds  one 
hundred  percent  (100%)  of  the  allowable 
costs  certified  by  the  Contractor  on  the 
related  invoice  to  have  been  incurred  in  the 
performance  of  work  on  such  vessel  plus  any 
unliquidated  progress  payments  paid  to 
subcontractors. 

(2)  After  the  percentage  of  physical 
progress  in  the  performance  of  work  on  a 
vessel  has  reached  fifty  percent  (50%),  the 
Government,  upon  submission  by  the 
Contractor  of  invoices  certified  by  the 
Contractor  as  hereinafter  provided,  will 
promptly  make  payments,  on  account  of  the 
total  contract  price,  at  one  hundred  percent 
(100%)  of  the  amount  determined  by:  (i) 
multiplying  the  allocated  total  contract  price 
of  such  vessel  by  the  percentage  of  physical 


progress  accomplished  in  the  performance  of 
work  on  such  vessel  as  certified  by  the 
Contractor  subject  to  the  approval  of  the 
Supervisor,  and  (ii)  subtracting  from  that 
product  five  percent  (5%)  of  the  allocated 
total  contract  price  of  such  vessel:  provided. 
that  no  such  payment  shall  be  made  in  an 
amount  which  when  added  to  the  total  of  all 
payments  made  previously  with  respect  to 
such  vessel  under  paragraph  (b)  of  this  - 
requirement  and  the  "COMPENSATION 
ADJUSTMENTS  (LABOR  AND  MATERIAL)'" 
requirement  exceeds  one  hundred  five 
percent  (105%)  of  the  allowable  costs 
certified  by  the  Contractor  on  the  related 
invoice  to  have  been  incurred  in  the 
performance  of  work  on  such  vessel  plus  any 
unliquidated  progress  payments  paid  to 
subcontractors;  provided,  further,  that  the 
Contractor  furnishes  data  on  actual 
cumulative  costs  and  estimated  future  costs 
acceptable  to  the  Supervisor  which 
demonstrate  to  the  satisfaction  of  the 
Supervisor  tliat  the  Contractor  will  make  a 
profit  of  at  least  five  percent  ^5%).  on 
completion  of  the  contract,  and  the 
Contractor  pravides  updated  information  on 
a  quarterly  basis.  If  updated  data  indicate  the 
Contractor  will  not  make  a  profit  of  at  least 
five  percent  (5%)  on  completion  of  the 
contract,  the  progress  payments  shall  be 
adjusted  retroactively  so  that  the  total  of  all 
payments  made  with  respect  to  the  vessel 
under  paragraph  (b)  of  this  requirement  and 
the  "COMPENSA-nON  ADJUSTMENTS 
(LABOR  AND  MATERL\L)"  requirement 
shall  not  exceed  one  hundred  percent  (100%) 
of  the  allowable  costs  certified  by  the 
Contractor  on  the  related  invoice  to  have 
been  incurred  in  the  performance  of  work  on 
such  vessel  plus  any  unliquidated  progress 
payments  paid  to  subcontractors  or  100%  of 
the  total  contract  price,  whichever  is  less, 
(c)  Billing  price. 

(1)  For  the  purpose  ofthis  requirement, 
until  the  establishment  of  the  total  final  price 
in  accordance  with  paragraph  [d)  of  the 
•INCENTIVE  PRICE  REVISION  (FIRM 

TARGET)"  requirement,  the  term  "total 
contract  price"  means  the  billing  price; 
initially  the  billing  price  shall  be  the  initial 
total  contract  target  price,  and  thereafter  the 
billing  price  shall  be  revised  as  provided  in 
paragraph  (c)(2)  below.  After  establishment 
of  the  total  final  price  in  accordance  with 
paragraph  (d)  of  the  "INCENTIVE  PRICE 
REVISION  (FIRM  TARGET)"  requirement, 
the  billing  price  shall  be  the  total  final  price 
so  established. 

(2)  Within  fifteen  (15)  days  after  each 
calendar  quarter,  the  Contractor  shall  submit 
in  writing  a  proposed  revised  billing  price 
which  shall  be  established  as  follows: 

(i)  The  Contractor  shall  certify  to  the 
Contracting  Officer  the  percentage  of 
physical  progress  in  the  performance  of  the 
contract  as  a  whole  as  of  the  end  of  the 
calendar  quarter.  Such  percentage  of  physical 
progress  shall  be  expressed  as  a  decimal 
carried  to  four  decimal  places  and  shall  be 
subject  to  the  approval  of  the  Supervisor. 

(ii)  The  revised  billing  price  shall  be  the 
sum  of  a  projected  final  cost,  and  a  projected 
profit,  computed  as  follows: 

(A)  A  projected  final  cost  shall  be 
computed  by  (1)  determining  the  cumulative 


sum  of  the  base  costs  as  of  the  end  of  the 
calendar  quarter,  established  in  accordance 
with  the  "COMPENSA'nON  ADJUS'TMENTS 
(LABOR  AND  MATERIAL)"  requirement, 
and  (2)  dividing  the  sum  thereof  by  the 
percentage  of  physical  progress  certified  and 
approved  as  set  forth  in  subparagraph  (i) 
above. 

(B)  A  projected  profit  shall  be  determined 
by  applying,  to  the  projected  final  cost,  the 
incentive  formula  set  forth  in  paragraph 
(d)(2)  of  the  '"INCENTIVE  PRICE  REVISION- 
FIRM  TARGET"  requirement;  provided,  that 
in  no  event  shall  the  revised  billing  price 
exceed  the  ceiling  price  of  the  contract. 

(iii)  The  revised  billing  price  determined  as 
stated  above  shall  be  set  forth  separately  in 
a  supplemental  agreement  to  this  contract, 
which  also  shall  set  forth  the  computations 
upon  which  the  revision  of  the  billing  price 
is  based. 

(iv)  Any  revision  of  the  billing  pricefs  shall 
not  affect  the  determination  of  the  total  final 
price  under  paragraph  (d)  of  the  "INCENTIVE 
PRICE  REVISION— FIRM  TARGET" 
requirement  After  execution  of  the  contract 
modification  referred  to  in  paragraph  (d)(3)  of 
said  requirement,  the  total  amount  paid  or  to 
be  paid  on  ail  invoices  or  vouchers  shall  be 
adjusted  to  reflect  the  total  final  price,  and 
any  additional  payments,  refunds  or  credits 
resulting  therefrom  shall  be  promptly  made. 

(d)  Invoices.  Invoices  may  be  submitted 
every  two  weeks,  but  not  more  frequently; 
provided,  however,  that  if  after  contract 
award  more  frequent  progress  payments  are 
approved  by  cognizant  Government 
authority,  this  provision  shall  be  modified 
accordingly  vdthout  additional  consideration 
by  the  Contractor  to  the  Government  for  such 
modification.  No  payment  will  be  required  to 
be  made  upon  invoices  aggregating  less  than 
five  thousand  dollars  (S5.000).  The 
Contractor  shall  certify  on  each  invoice: 

(1)  the  percentage  of  physical  progress  in 
the  performance  of  work  on  the  vessel  as  a 
decimal  carried  to  four  places;  and 

(2)  the  allowable  costs  incurred  in  the 
performance  of  the  work  on  the  vessel  plus 
any  unliquidated  progress  j>ayments  paid  to 
subcontractors  as  of  the  date  the  invoice  is 
submitted.  Such  certification  shall  provide 
for  cost  category  reporting  in  accordance 
with  the  Contractor's  normal  accounting 
system  and  shall  be  broken  down  into  direct 
material,  direct  labor,  and  indirect  costs. 

(e)  Physical  progress  and  weighting  factors. 

(1)  Within  sixty  (60)  days  after  contract 
award,  the  Contractor  shall  submit  a 
progressing  system  description  for  review 
and  approval  by  the  Contracting  Officer. 
Upon  approval  of  such  system,  progress 
payments  shall  be  in  accordance  with  the 
approved  system.  Subsequent  revisions  to  the 
approved  system  shall  be  submitted  to  the 
Contracting  Officer  for  approval  prior  to 
implementation. 

(2)  The  mutually  agreed  upon  weighting 
factors  for  the  categories  of  labor  and  material 
for  each  vessel  are  set  forth  in  Attachment 

to  this  contract.  The  weighting 

factors  shall  be  revised  quarterly  concurrent 
with  the  billing  price  revisions  specified  in 
paragraph  (c).  Notwithstanding  the  above, 
revision  of  weighting  factors  may  be 
requested  by  either  party  when  Actual  data 


indicate  that  the  weighting  factors  then  in 
use  are  no  longer  representative  of  the  actual 
labor  and  material  distribution.  Revisions  of 
weighting  factors  shall  be  supported  by 
detailedde-escalated  (estimated  final)  direct 
material,  direct  labor,  and  indirect  costs  and 
additional  data  concerning  the  cause  of  the 
change  in  the  weighting  factors.  In  the  event 
that  the  parties  fail  to  agree  on  the 
establishment  of.  or  a  revision  to  the 
weighting  factors,  the  Contracting  Officer 
may  establish  on  a  unilateral  basis  the 
weighting  factors  to  be  used  in  the 
administration  of  this  provision.  Any  change 
in  the  weighting  factors  shall  be  set  forth  in 
a  Standard  Form  30,  "Amendment  of 
Solicitation/Modification  of  Contract". 

[^Incurred  costs.  For  the  purpose  of  this 
requirement,  "incurred  costs"  are  those  costs 
identified  through  the  use  of  the  accrual 
method  of  accounting,  as  supported  by  the 
records  maintained  by  the  Contractor  and 
which  are  allowable  in  accordance  with  Part 
31  of  the  Federal  Acquisition  Regulation 
(FAR)  and  Part  231  of  the  Department  of 
Defense  FAR  Supplement  (DEARS)  in  effect 
on  the  effective  date  of  this  contract  and 
include  only: 

(1)  The  costs  of  supplies  and  services 
purchased  by  the  Contractor  directly  for  this 
contract  may  be  included  only  after  payment 
by  cash,  check,  or  other  form  of  actual 
payment. 

(2)  Costs  for  the  following  may  be  included 
when  incurred  even  if  before  payment,  when 
the  Contractor  is  not  delinquent  in  pa\Tnent 
of  the  costs  of  contract  performance  in  the 
ordinary  course  of  business: 

(i)  Materials  issued  from  the  Contractor's 
stores  inventory  and  placed  in  the 
production  process  for  use  on  this  contract; 

(ii)  Direct  labor,  direct  travel,  and  other 
direct  in-house  costs; 

(iii)  Properly  allocable  and  allowable 
indirect  costs. 

(3)  Accrued  costs  of  Contraaor 
contributions  under  employee  pension  or 
other  post-retirement  benefit,  profit  sharing, 
and  stock  ownership  plans  shall  not  be 
considered  incurred  until  actually  paid 
unless — 

(i)  the  Contractor's  practice  is  to  contribute 
to  the  plans  quarterly  or  more  fr^ucntly;  and 

(ii)  the  contribution  does  not  remain 
unpaid  30  days  after  the  end  of  the 
applicable  quarter  or  shorter  pa>'ment  period. 
(Any  contributions  remaining  unpaid  shall 
be  excluded  frt)m  the  Contractor's  total  cost 
for  progress  pavinent  limitations  until  paid.) 

(4)  Incurred  costs  shall  not  include: 

(i)  Any  costs  that  are  required  under  any 
requirement  of  this  contract  (other  than  the 
"COMPENSATION  ADJUSTMENTS  (LABOR 
AND  MATERL\L)"  requirement)  to  be 
reimbursed  or  paid  by  the  Government  to  the 
Contractor  or  by  the  Contractor  to  the 
Government  other  than  through  an  equitable 
adjustment  in  the  contract  price; 

(ii)  Costs  incurred  by  subcontractors  or 
suppliers; 

(iii)  Costs  ordinarily  capitalized  and 
subject  to  depreciation  or  amortization 
except  for  the  properly  depreciated  or 
amortized  ptortion  of  such  costs; 

(iv)  Payments  made  or  amounts  payable  to 
subcontractors  or  suppliers,  except  for — (A) 
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Completed  work,  including  partial  deliveries, 
to  which  the  Contractor  has  acquired  title; 
and  (B)  Work  under  cost-reimbursement  or 
time-and-material  subcontracts  to  which  the 
Contractor  has  acquired  title. 

(S)  If  an  overpayment  is  made  relative  to 
this  paragraph  (f).  interest  shall  be  charged  at 
the  prevailing  per  annum  rate  established  by 
the  Secretary  of  the  Treasury,  pursiiant  to 
Public  Law  92—41,  from  the  date  such 
overpayment  is  made  (date  of  Government 
check)  unbl  the  date  the  overpayment  is  fully 
recovered. 

Tg)  Progress  payments  to  subcontractors. 
Progress  payments  made  by  the  Contractor  to 
its  subcontractors  shall  be  the  unliquidated 
progress  payments  paid  to  subcontractors 
that  are  mentioned  in  (b)(1)  and  (b)(2),  if  the 
following  conditions  are  met: 

(1)  The  amounts  included  are  limited  to 
the  unliquidated  remainder  of  progress 
payments  made. 

(2)  The  subcontract  or  interdivisional  order 
is  expected  to  involve  a  minimum  of 
approximately  six  months  between  the 
beginning  of  work  and  the  first  delivery,  or, 
if  the  subcontractor  is  a  small  business 
concern,  four  months. 

(3)  The  terms  of  the  subcontract  or 
interdivisional  order  concerning  progress 
payments — 

(i)  Are  substantially  similar  to  the  terms  of 
this  provision  or  to  the  clause  at  FAR  52.232- 
16,  Progress  Pa>'ments,  for  any  subcontractor 
that  is  a  large  business  concern,  or  that  clause 
with  its  Alternate  I  for  any  subcontracts  that 
is  a  small  business  concern; 

(ii)  Are  at  least  as  favorable  to  the 
Government  as  the  terms  of  this  requirement: 

(iii)  Are  not  more  favorable  to  the 
subcontractor  or  division  than  the  terms  of 
this  requirement  are  to  the  Contractor; 

(iv)  Are  substantially  in  conformance  with 
-the  requirements  of  [paragraph  32.504(e)  of 
the  Federal  Acquisition  Regulation;  and 

(v)  Subordinate  all  subcontractor  rights 
concerning  property  to  which  the 
Government  has  title  under  the  subcontract 
to  the  Government's  right  to  require  delivery 
of  the  property  to  the  Government  if  (A)  the 
Contractor  de&ults  or  (B)  the  subcontractor 
becomes  bankrupt  or  insolvent 

(4)  The  progress  payment  rate  in  the 
subcontract  is  the  customary  rate  used  by  the 
Contracting  Agency,  depending  on  whether 
the  subcontractor  is  or  is  not  a  small  business 
concern. 

(5)  The  parties  agree  concerning  any 
proceeds  received  by  the  Government  for 
property  to  which  title  has  vested  in  the 
Government  or  against  which  a  lien  has  been 
placed  in  favor  of  the  Government  under  the 
subcontract  terms,  that  the  proceeds  shall  be 
applied  to  reducing  any  unliquidated 
progress  payments  by  the  Government  to  the 
Contractor  under  this  contract. 

(6)  If  no  unliquidated  progress  pajTnents  to 
the  Contractor  remain,  but  there  are 
unliquidated  progress  payments  that  the 
Contractor  has  made  to  any  subcontractor, 
the  Contractor  shall  be  subrogated  to  all  the 
rights  the  Government  obtained  through  the 
terms  required  by  this  requirement  to  be  in 
any  subcontract,  as  if  all  such  rights  had  been 
assigned  and  transferred  to  the  Contractor. 

(7)  To  facilitate  small  business 
participation  in  subcontracting  under  this 


contract,  the  Contractor  agrees  to  provide 
progress  payments  to  small  business 
concerns,  in  conformity  with  the  standards 
for  customary  progress  payments  stated  in 
subpart  32.5  of  the  Federal  Acquisition 
Regulation.  The  Contractor  further  agrees  that 
the  need  for  such  progress  payments  shall 
not  be  considered  as  a  handicap  or  adverse 
factor  in  the  award  of  subcontracts, 
(h)  Retentions. 

(1)  Upon  preliminary  acceptance  of  each 
vessel  and  upon  the  submission  of  properly 
certified  invoices,  the  Government  will  jjay 
to  the  Contractor  the  amount  withheld  under 
paragraph  (b)  of  this  requirement  in  respect 
of  that  vessel  in  excess  of  (i)  a  performance 
reserve  in  the  amount  of  one  and  one-half 
percent  (1.5%)  of  the  allocated  total  contract 
price  for  such  vessel,  or  (ii)  one  hundred 
thousand  dollars  (SIOO.OOO).  whichever  is 
greater.  If  at  any  time  it  shall  appear  to  the 
Government  that  the  amount  of  performance 
reserve  may  be  insufficient  to  meet  the  cost 
to  the  Government  of  finishing  any 
unflnished  work  under  the  contract  for 
which  the  Contractor  is  responsible,  or  of 
correcting  defiects  for  which  the  Contractor  is 
responsible  which  are  discovered  prior  to 
preliminary  acceptance  or  during  the 
guaranty  period  of  any  vessel,  the 
Government  may,  in  making  payments  under 
this  requirement,  deduct  or  withhold  such 
additional  amounts  as  it  may  determine  to  be 
necessary  to  render  such  reserve  adequate; 
provided,  that  any  additional  amounts 
deducted  or  withheld  on  account  of  defects 
which  are  discovered  during  the  guaranty 
period  of  the  vessel  shall  not  exceed  the  limit 
of  the  Contractor's  liability  as  set  forth  in  the 
requirement  entitled  "LIMrTATION  OF 
CONTRACTOR'S  LIABILITY  FOR 
CORRECTION  OF  DEFECTS",  reduced  by  the 
amounts  of  the  cost  incurred  by  the 
Contractor  for  work  on  such  vessel  because 
of  Contractor  responsible  deficiencies  which 
are  discovered  during  the  guaranty  period  of 
the  vessel. 

(2)  The  Government  may,  at  its  discretion, 
make  payments  prior  to  final  settlement  on 
account  of  the  reserves  established  under  this 
requirement,  subject  to  such  conditions 
precedent  as  the  Contracting  Officer  may 
prescribe. 

(3)  The  Government  shall,  at  the  time  of 
final  settlement,  in  accordance  with  the 
provisions  of  the  requirement  entitled 
"FINAL  SETTLEMENT",  pay  the  Contractor 
the  balance  owing  to  it  under  the  contract 
promptly  after  the  amount  of  such  balance 
shall  have  been  determined. 

(i)  Liens  and  title.  For  liens  and  title 
provisions,  see  the  requirement  of  this 
contract  entitled  "LIENS  AND  TITLE". 

(j)  Certifications  and  audits.  At  any  time  or 
times  prior  to  final  payment  under  this 
contract,  the  Contracting  Officer  may  have 
any  invoices  and  statements  or  certifications 
of  costs  audited.  The  Contracting  officer  may 
require  the  Contractor  to  submit,  or  make 
available  for  examination  by  the  Contracting 
Officer  or  his  designated  representative,  the 
supporting  documentation  upon  which 
invoices,  statements  or  certifications  of  costs 
are  based.  Each  pa>'ment  theretofore  made 
shall  be  subject  to  reduction  as  necessary  to 
reflect  the  exclusion  of  amounts  included  in 


the  invoices  or  statements  or  certifications  of 
costs  which  are  found  by  the  Contracting 
Officer,  on  the  basis  of  such  audit,  not  to 
constitute  allowable  costs.  Any  payment  may 
be  reduced  for  overpayments,  or  increased 
for  underpayments  on  preceding  invoices. 

(k)  Beduction  or  suspension.  The 
Contracting  Officer  may  reduce  or  suspend 
progress  payments  after  finding  on 
substantial  evidence  of  any  of  the  following 
conditions: 

(1)  The  Contractor  failed  to  comply  with 
any  material  requirement  of  this  contract 

(2)  Performance  of  this  contract  is 
endangered  by  the  Contractor's  (i)  feilure  to 
make  progress  or  (ii)  unsatisfactory  financial 
condition. 

(3)  Inventory  allocated  to  this  contract 
substantially  exceeds  reasonable 
requirements. 

(4)  The  Contractor  is  delinquent  in 
payment  of  the  costs  of  performing  this 
contract  in  the  ordinary  course  of  business. 

(5)  The  Contractor  fails  to  maintain  an 
efficient  and  reliable  accounting  system  and 
controls  adequate  for  the  proper 
administration  of  progress  payments. 

(1)  Limitations  on  Undefinitized  Contract 
Actions.  Notwithstanding  any  other  progress 
payment  provisions  in  this  contract,  progress 
payments  may  not  exceed  90  percent  of  costs 
incurred  on  work  accomplished  under 
undefinitized  contract  actions.  A  "contract 
action"  is  any  action  resulting  in  a  contract, 
as  defined  in  subpart  2.1,  including  contract 
modifications  for  additional  supplies  or 
services,  but  not  including  contract 
modifications  that  are  within  the  scope  and 
under  the  terms  of  the  contract,  such  as 
contract  modifications  issued  pursuant  to  the 
CHANGES  clause,  or  funding  and  other 
administrative  changes.  This  limitation  shall 
apply  to  the  costs  incurred,  as  computed  in 
accordance  with  paragraph  (f)  of  this 
requirement,  and  shall  remain  in  effect  until 
the  contract  action  is  definitized.  Costs 
incurred  which  are  subject  to  this  limitation 
shall  be  segregated  on  Contractor  progress 
payment  requests  and  invoices  fr«>m  those 
costs  eligible  for  higher  progress  payments 
rates.  For  purposes  of  progress  payment 
liquidation,  progress  payments  for 
undefinitized  contract  actions  shall  be 
liquidated  at  90  percent  of  the  amount 
invoiced  for  work  performed  under  the 
undefinitized  contract  action  as  long  as  the 
contract  action  remains  undefinitized.  The 
amount  of  unliquidated  progress  payments 
for  undefinitized  contract  actions  shall  not 
exceed  90  percent  of  the  nmximum  liability 
of  the  Government  under  the  undefinitized 
contract  action  at  such  lower  limit  specified 
elsewhere  in  the  contract  Separate  limits 
may  be  specified  for  separate  actions. 

(m)  Special  terms  regarding  default.  If  this 
contract  is  terminated  under  the  "DEFAULT" 
clause,  (1)  the  Contractor  shall,  on  demand, 
repay  to  the  Government  the  amount  of 
unliquidated  progress  payments  and  (2)  title 
shall  vest  in  the  Contractor,  on  full 
liquidation  of  progress  payments,  for  all 
property  for  which  the  Government  elects  not 
to  require  delivery  under  the  "DEFAULT" 
clause.  The  Government  shall  be  liable  for  no 
payment  except  as  provided  by  the 
"DEFAULT"  clause. 


(End  of  Clause) 

Dated:  August  19, 1994. 

Lewis  T.  Booker,  Jr., 

LCDR.  JAGC,  USN.  Federal  Register  Uaison 
Officer. 

[FR  Doc.  94-21611  Filed  9-6-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 
[Docket  No.  PS-94;  Notice  3] 
[RIN  2137-AB38] 

Qualification  of  Pipeline  Personnel 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  Transportation. 
ACTION:  Notice  of  public  meeting  and 
extension  of  comment  period. 


SUMMARY:  The  Research  and  Special 
Programs  Administration  (RSPA)  invites 
representatives  of  industry,  state  and 
local  government,  and  the  public  to  an 
open  meeting  on  qualifications  of 
pipeline  personnel.  The  purpose  of  this 
meeting  is  to  hear  viewrs  of  interested 
persons  on  issues  raised  as  a  resuh  of  a 
recently  published  Notice  of  Proposed 
Rulemaking  (NPRM)  regarding 
qualifications  of  pipeline  personnel. 
The  comment  period  is  also  being 
extended. 

DATES:  The  meeting  vi\\\  be  held  on 
September  29. 1994,  from  9  a.m.  until  4 
p.m..  eastern  standard  time.  This 
meeting  may  conclude  earlier  if  all 
persons  wishing  to  speak  have  been 
heard.  The  comment  period  is  extended 
until  October  31. 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Transportation. 
Nassif  Building,  Room  3200-3204.  400 
Seventh  Street.  SW,  Washington.  DC 
20590.  The  meeting  will  be  transcribed. 
Written  comments  may  be  submitted 
that  are  relevant  to  any  statement  of  fact 
or  argument  made.  A  copy  of  the 
comments  or  transcript  of  the  meeting 
will  be  available  for  review  in  RSPA's 
public  dockets,  Room  8421.  Nassif 
building.  400  Seventh  Street.  SW. 
Washington.  DC  20590,  between  8:30 
a.m.  and  5:00  p.m.  each  business  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  C  Gamett,  (202)  366-2036, 
regarding  the  public  meeting,  or  Docket 
Unit,  (202)  366-5046,  for  copies  of 
material  in  the  docket  regarding  the 
proposed  rule. 

SUPPLEMENTARY  INFORMATION:  On  August 
3,  1994,  RSPA  published  a  Notice  of 


Proposed  Rulemaking  (NPRM),  (59  FR 
39506),  that  proposed  requirements  on 
pipeline  operators  to  qualify  pipeline 
personnel  who  perform,  or  directly 
supervise  those  persons  performing, 
regulated  operation,  maintenance  and 
emergency  response  functions.  This 
action  would  amend  current  standards 
for  training  personnel  performing 
operating  or  maintenance  activities  on 
hazardous  liquid  and  carbon  dioxide 
pipelines,  and  extend  those  standards  to 
personnel  performing  similar  functions 
on  gas  pipelines.  This  action  was  taken 
to  ensure  that  pipeline  personnel  have 
the  necessary  knowledge  and  skills  to 
competently  perform  these  regulated 
functions.  The  intended  effect  of  this 
proposed  rulemaking  is  to  improve 
pipeline  safety  by  requiring  operators  to 
assure  the  competency  of  pipeline 
personnel  through  training,  testing  and 
periodic  refresher  training. 

Certain  parties  have  stated  a  desire  to 
confer  with  RSPA  regarding  the  issues 
the  NPRM  presented.  Accordingly, 
RSPA  has  determined  that  a  public 
meeting  is  appropriate  to  receive 
additional  comments  for  consideration 
in  preparing  the  final  rule.  The  purpose 
of  the  meeting  is  to  hear  views  and 
receive  information  from  the  public.  In 
addition.  RSPA  officials  may  ask 
clarifying  questions. 

Interested  persons  are  invited  to 
attend  the  meeting  and  present  oral  or 
WTitten  statements  on  matters  raised  by 
the  NPRM.  Any  person  who  wishes  to 
speak  should  notify  Daphene  Floyd  at 
(202)  366-1640.  Please  estimate  the  time 
that  will  be  needed  to  speak.  RSPA 
reserves  the  right  to  limit  the  time  of 
each  speaker,  if  necessary,  to  ensure  that 
everj'one  who  requests  an  opportunity 
to  speak  is  given  one.  Individuals  that 
are  not  scheduled  to  comment  will  have 
an  opportunity  to  comment  only  after 
approval  of  the  meeting  officer. 

The  comment  period  is  extended  until 
October  31. 1994,  because  the  close  of 
the  initial  comment  period  follows 
immediately  after  this  meeting. 
Therefore,  commenters  may  not  have 
sufficient  time  to  include  information 
from  this  public  meeting  in  their 
comments. 

(49  U.S.C.  60102  et  seq.:  49  CFR  1.53) 

Issued  in  Washington,  DC  on  Septemb«!r  1, 
1994. 

George  W.  Tenley,  Jr., 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  94-22032  Filed  9-6-94;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

[RIN  101&-VVC71] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Taxonomic 
Change  of  Erigeron  Maguirei  var. 
Maguirei  (Maguire  Daisy)  to  Erigeron 
Maguirei  (Maguire  Daisy);  Proposal  To 
Reclassify  From  Endangered  to 
Threatened  Status 

AGENCY:  Fish  and  Wildlife  Ser\ice. 
Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  The  plant  Erigeron  maguirei 
(Maguire  daisy)  previously  included 
two  recognized  varieties:  £.  maguirei 
var.  maguirei,  listed  as  endangered  in 
1985,  and  E.  maguirei  var.  harrisonii.  a 
category  2  candidate  species.  A  recent 
taxonomic  revision  has  synonymized 
these  two  plant  varieties  into  one 
species,  E.  maguirei.  because 
morphological  differences  that  were 
previously  used  to  distinguish  between 
the  two  varieties  have  been  determined 
to  be  ecotypic  and  not  genetically  fi.xed. 
The  Fish  and  Wildlife  Service  (Service) 
accepts  this  taxonomic  revision,  and 
proposes  to  change  the  endangered  E 
maguirei  var.  maguirei  to  £.  maguirei 
and  to  reclassify  it  to  threatened  status 
under  the  authority  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  etseq.).  Erigeron 
maguirei  is  endemic  to  sandstone 
canyons  and  mesas  in  the  San  Rafael 
Swell  in  Emergy  County,  Utah,  and  the 
Capitol  Reef  in  Wayne  County.  Utah. 
This  species  is  found  in  small 
populations  and  portions  of  its  habitat 
are  subjected  to  adverse  effects  from 
mineral  and  recreational  development 
and  livestock  grazing.  A  determination 
that  E.  maguirei  is  a  threatened  species 
would  continue  to  provide  this  species 
protection  under  the  authority  of  the 
Act. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November  7. 
1994.  Public  hearing  requests  must  be 
received  by  October  24.  1994. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Ecological 
Ser\'ices,  Fish  and  Wildlife  Service, 
Lincoln  Plaza.  Suite  404, 145  East  1300 
South,  Sflh  Lake  City,  Utah  84115. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
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FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  England  at  the  above  address. 
Telephone:  (801/524-5001). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  genus  Erigeron  (composite 
family,  Asteraceae)  includes  the 
Maguire  daisy  {E.  maguirei)  and  about 
200  other  species  (Cronquist  1947). 
Most  of  these  species  are  found  in  the 
Western  Hemisphere,  and  the  Western 
United  Slates  is  their  present  center  of 
distribution.  The  Maguire  daisy  is  a 
perennial,  herbaceous  plant.  Its  stems 
are  decumbent  to  sprawling  or  erect  and 

7  to  18  cm  (2.76  to  7.09  in)  in  height. 
The  basal  leaves  are  spatulate  or  broadly 
oblanceolate  in  outline,  2  to  5  era  (0.79 
to  1.97  in)  long  and  0.6  to  0.9  cm  (0.24 
to  0.35  in)  wide.  Its  cauline  leaves  are 
sessile  or  short-petiolate,  alternately 
arranged  on  the  stem,  and  they  are  well 
developed.  The  leaves  are  sli^tly 
reduced  towards  the  tip,  i.e., 
oblanceolate  becoming  lanceolate  or 
narrowly  ellipsoid  apically.  Both  the 
leaves  and  stems  are  copiously  covered 
with  a  spreading  hirsute  pubescence. 
One  to  three  flower  heads  are  borne  at 
the  end  of  each  stem.  The  floral  disc  is 

8  to  10  mm  (0.32  to  0.39  in)  wide;  the 
involucre  is  5  to  6.5  mm  (0.20  to  0.26 
in)  high.  Each  floral  head  has  15  to  20 
white  or  pinkish  white  colored  ligules 
(ray  flowers)  about  6  to  8  mm  (0.24  to 
0.32  in)  long  and  1.5  to  2  mm  (0.06  to 
0.08  in)  wide.  The  disk  flowers  are 
orange,  about  3.5  to  3.8  mm  (0.14  to  0.15 
in)  long.  The  seeds  are  2-nerved 
achenes.  (Cronquist  1947;  Welsh  1983a, 
1983b;  Welsh  et  al.  1987). 

Erigeron  maguirei  was  described  by 
Cronquist  (1947)  from  a  1940  specimen 
collected  by  Dr.  Bassett  Maguire  from 
Calf  Canyon  in  the  San  Rafael  Swell. 
Emery  County.  Utah.  Erigeron  maguirei 
var.  harrisonii  was  first  discovered  at 
Hickman  Natxiral  Bridge  in  the  Capitol 
Reef  of  Wayne  County,  Utah,  by  Dr. 
Bertrand  Harrison  in  1936,  and  it  was 
finally  described  by  Welsh  (1983a)  from 
a  specimen  that  he  collected  in  1982. 
However,  Welsh  postulated  that  the 
morphological  variations  between  E. 
maguirei  var.  maguirei  in  the  San  Rafael 
Swell  and  E.  maguirei  var.  harrisonii 
from  the  Capitol  Reef  may  represent 
only  ecotypic  variation  (Welsh  1983a, 
1983b;  Welsh  et  al.  1987).  Heil  (1989) 
reported  both  varieties  from  Capitol 
Reef  and  postulated  that  E.  maguirei  var. 
harrisonii  was  an  ecotypic  shade  variant 
off.  maguirei.  Using  DNA  analysis. 
VanBuren  (1993)  demonstrated  that  E. 
maguirei  var.  maguirei  and  E.  maguirei 
var.  harrisonii  were  of  the  same 
taxonomic  entity  and  that  separation  of 


the  two  at  the  varietal  level  was  not 
warranted.  This  finding  was  of  great 
interest  to  the  U.S.  Fish  and  Wildlife 
Service  (Service),  since  E.  maguirei  var. 
maguirei  was  listed  as  an  endangered 
species  at  that  time. 

Recent  status  surveys  of  endangered, 
threatened,  and  other  rare  plant  species 
in  the  San  Rafael  Swell  (Kass  1990)  and 
Capitol  Reef  (Heil  1989)  have  shown  a 
total  population  of  about  3,000  E. 
maguirei  plants  in  five  populations  that 
occur  on  both  Federal  and  State  lands. 
Although  combining  the  two  varieties 
into  one  type  increased  the  total  number 
of  plants  in  the  wild,  E.  maguirei  still 
remains  vulnerable  to  threats  due  to  the 
loss  of  habitat. 

Small  and  restricted  populations  of  £. 
maguirei  make  this  species  vulnerable 
to  alterations  of  its  habitat.  The  plant 
already  has  been  adversely  affected  by . 
off-road  vehicles  and  trampling  by 
humans  and  livestock.  Other  potential 
threats  to  the  species  are  due  to  mineral 
and  energy  exploration  and 
development.  The  demographic  stability 
of  the  various  populations  of  the  species 
is  not  well  known,  but  some  of  the 
smaller  populations  may  be  at  levels  too 
low  to  ensure  their  long  term  survival. 
Although  the  effects  of  natural  factors 
such  as  disease,  parasitism,  grazing  by 
native  species,  natural  erosion,  and 
vegetative  competition  are  usually  not 
threatening  to  this  species,  any  further 
losses  in  its  existing  numbers  even  may 
make  natural  conditions  threatening. 

Section  12  of  the  Act  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prep>are  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  House  Dociunent  No.  94- 
51,  was  presented  to  Congress  on 
January  9. 1975.  On  July  1. 1975,  the 
Service  published  a  notice  in  the 
Federal  Register  (40  FR  27323)  of  its 
acceptance  of  the  report  as  a  petition  to 
list  those  taxa  named  therein  under 
Section  4(c)(2)  of  the  Act  (petition 
acceptance  is  now  governed  by  Section 
4(b)(3)  of  the  Act),  and  E.  maguirei  was 
included  in  the  July  1, 1975,  notice  on 
list  "A"  as  endangered. 

Erigeron  maguirei  was  proposed  by 
the  Service  for  listing  as  endangered 
along  with  some  1,700  other  vascular 
plant  taxa  on  June  16, 1976  (41  FR 
24523),  General  comments  received  on 
the  1976  proposal  are  summarized  in  an 
April  26, 1978,  Federal  Register 
publication  (43  FR  17909).  The  1978 
amendments  to  the  Act  required  that  all 
proposals  over  2  years  old  be 
writhdrawn,  but  proposals  published 
before  the  date  of  enactment  of  the  1978 
amendments  could  not  be  withdrawn 
before  the  end  of  a  1-year  grace  period 


beginning  on  the  date  of  enactment.  On 
December  10, 1979,  the  Service 
published  a  notice  of  withdrawal  of  that 
portion  of  the  June  16. 1976,  proposal 
that  had  not  been  made  final  (44  FR 
70796)  which  included  E.  maguirei. 

The  July  1975  notice  was  updated  by 
a  notice  in  the  Federal  Register  on 
December  15, 1980  (45  FR  82480),  and 
that  notice  included  E.  maguirei  is  a 
category  Ispecies.  Category  1  comprises 
taxa  for  which  the  Service  presently  has 
significant  biological  information  to 
support  a  proposal  to  list  them  as 
endangered  or  threatened.  Section 
4(b)(3)(B)  of  the  1982  amendments  to 
the  Act  requires  that  the  Secretary  of  the 
Interior  make  findings  on  certain 
petitions  within  1  year  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 
to  the  Act  further  required  that  all 
petitions  pending  as  of  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  Since  the  1975 
Smithsonian  report  was  accepted  as  a 
petition,  all  the  taxa  contained  in  those 
notices,  including  E.  maguirei,  were 
treated  as  being  newly  petitioned  as  of 
October  13,  1982.  The  deadline  for  a 
finding  on  such  petitions,  including  that 
for  E.  maguirei,  was  October  13, 1963. 
On  October  13. 1983,  the  Service  made 
a  1-year  finding  that  the  petition  to  list 
the  Maguire  daisy  was  warranted,  but 
precluded  by  other  listing  actions  of 
higher  priority.  On  July  27, 1984,  the 
Service  published  a  proposed  rale 
proposing  E.  maguirei  var.  maguirei  as 
an  endangered  species  (49  FR  30211) 
and  published  a  final  rule  designating 
the  species  as  endangered  on  September 
5, 1985  (50  Ffl  36090). 

On  September  27, 1985,  the  Service 
published  a  notice  of  review  (50  FR 
39526)  replacing  the  1980  notice  and  its 
1983  supplement.  This  notice  of  review 
included  E.  maguirei  var.  harrisonii  as 
a  category  2  species.  Category  2 
comprises  taxa  for  which  the  Service 
has  information  indicating  that  it  may 
be  appropriate  to  propose  to  list  tha  taxa 
as  endangered  or  threatened  but  that 
more  substantial  data  are  needed  on 
biological  vulnerability  and  threats  to 
the  species.  The  1985  notice  of  review 
was  replaced  by  the  January  27, 1990 
notice  of  review  (55  FR  6184),  which 
was  replaced  by  the  September  30, 
1993,  notice  of  review  (58  FR  51144). 
Both  notices  retained  E.  maguirei  var. 
harrisonii  as  a  category  2  candidate 
species. 

Recent  status  surveys  and  taxonomic 
evaluations  (Heil  1989;  Van  Buren  1993; 
R.  VanBuren,  Brigham  Young 
University,  1993.  pers.  comm.;  Fish  and 
Wildlife  Service  1993)  indicate  that  the 
varieties  E.  maguirei  var.  maguirei  and 
E.  maguirei  var.  harrisonii  are 
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synonymous  with  E.  maguirei. 
Synonymizing  the  two  varieties  into  a 
full  species  results  in  £.  maguirei  var. 
harrisonii  being  removed  from  the 
candidate  species  list. 

Suramary  of  Factors  Affecting  the 

Section  4(a)Cl)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  E.  maguirei  (Maguire 
daisy)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Due  to  its  inaccessible  habitat,  there 
are  few  threats  to  the  populations  of  this 
daisy  that  occur  on  Bureau  of  Land 
Management  (Bureau)  lands.  Livestock 
trampling  has  affected  populations  of 
this  plant  both  in  and  outside  of  Capitol 
Reef  National  Park  (the  Parit  is  not 
closed  to  livestock  grazing).  OfF-road 
and  foot  traffic  within  the  Park  have 
affected  one  known  population  of  E. 
maguirei.  The  range  within  which  E. 
maguirei  occurs  is  known  to  contain 
uranium  ore  deposits.  The  development 
of  these  deposits,  and  surface 
disturbance  by  annual  assessment  work 
on  mineral  claims  for  uranium  and 
possibly  other  minerals,  have  the 
potential  to  adversely  impact  this 
species  and  its  habitat. 

R.  Ovvrutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

None  known. 

C.  Disease  or  Predation 

Erigeron  maguirei  is  vulnerable  to 
livestock  grazin"  and  trampling.  The 
effect  of  livestock  grazing  on  the 
condition  of  the  desert  vegetation  needs 
to  be  evaluated  to  determine  if  there  are 
any  impacts  on  the  E.  maguirei 
populations. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Act  currently  provides  protection 
to  E.  maguirei  var.  maguirei  as  an 
endangered  species.  This  protection 
would  also  continue  for  E.  maguirei  as 
a  threatened  species. 


E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

There  are  few  threats  to  populations 
of  E.  maguirei  on  Bureau  lands  because 
of  their  inaccessibility.  The  known 
populations  are  remote  and  it  would 
require  maximum  effort  by  individuals 
in  vehicles  or  on  foot  to  gain  access  to 
these  plant  locales.  Off  road  vehicles 
could  pose  a  remote  threat  to  this  daisy. 
But  due  to  its  low  numbers  (about  3.000 
specimens),  the  species  could  be 
vulnerable  to  any  human  disturbance. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
spedes  in  determining  to  propose  this 
rale.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  E.  maguirei  as 
a  threatened  species.  With  less  than 
3.000  plants  remaining  in  only  five 
known  populations,  the  Service  has 
determined  that  the  species  remains 
vulnerable  to  habitat  destraction.  A 
portion  of  the  species'  population  is 
protected  from  some  threats  within 
Capitol  Reef  National  Park,  but  even 
within  the  Park  there  are  significant 
threats.  The  Service  finds  that  E. 
maguirei  is  not  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  and  therefore  does  not  meet 
the  requirements  to  be  listed  as 
endangered.  However,  the  plant  is  likely 
to  become  an  endangei-ed  species  in  the 
foreseeable  future  if  the  present  threats 
and  declines  continue.  Threatened 
status  is  an  accurate  assessment  of  the 
species*  present  condition.  For  the 
reasons  given  below,  it  is  not  pmdent  at 
this  time  to  propose  critical  habitat. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that  to  the  maximum 
extent  possible,  the  Secretary  propose 
critical  habitat  at  the  time  a  species  is 
proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
pradent  at  this  time  for  E.  maguirei 
because  this  designation  might  result  in 
increased  taking  of  the  species. 
Designation  of  critical  habitat  would 
entail  publication  of  a  detailed 
description  and  map  of  its  habitat  in  the 
Federal  Register,  thus  exposing  the 
species  to  the  threat  of  vandalism.  A 
person  could  easily  vandalize  the  small 
populations  of  this  daisy  with  aid  of  an 
off-road  vehicle. 

Moreover,  few  additional  benefits 
would  be  provided  to  the  species  by  the 
critical  habitat  designation  which  are 
not  already  provided  by  listing  the 
species.  Also  most  of  the  plants  are 
located  on  lands  under  Federal 


jurisdiction.  Any  Federal  action  that 
would  impact  the  plant  or  its  habitat 
would  be  addressed  through  Section  7 
consultation.  Section  9(a)(2)(B)  of  the 
Act  makes  it  unlawful  to  remove  and 
reduce  to  piossession  any  threatened 
species  of  plant  from  areas  under 
Federal  jurisdiction.  The  National  Park 
Service  and  the  Bureau  are  aware  of  the 
occurrence  of  E.  maguirei  on  Federal 
lands  and  what  their  obligations  for 
protection  of  this  plant  are  urnier  the 
Act.  Protection  of  this  species'  habitat 
also  will  be  accomplished  through  the 
recovery  process. 

Available  Conservation  Measures 

•  Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
citizens  groups,  and  individuals.  The 
Act  provides  for  possible  land 
acquisition  and  joint  cooperation  with 
the  States,  and  it  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  Agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agendes  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  prt^osed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destraction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed.  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Most  of  these  daisies  occur  on  Federal 
lands  managed  by  the  Bureau  with 
remainder  on  Capitol  Reef  National 
Park.  Both  of  these  Federal  Agencies  are 
responsible  for  ensuring  that  all 
activities  and  actions  on  lands  they 
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manage  are  not  likely  to  jeopardize  the 
continued  existence  of  this  daisy. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  for  threatened  species  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
plants.  All  prohibitions  of  Section 
9(a)(2)  of  the  Act,  implemented  by  50 
CFR  17.71,  apply.  These  prohibitions,  in 
'part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  this  species  in  interstate  or 
foreign  commerce,  or  to  remove  and 
reduce  to  possession  the  species  from 
areas  under  Federal  jimsdiction.  Seeds 
from  cultivated  specimens  of  threatened 
plants  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cultivated  origin"  appears  on  their 
containers.  The  Act  and  50  CFR  17.72 
provide  for  the  issuance  of  permits  to 
carry  out  othervsrise  prohibited  activities 
involving  threatened  species  under 
certain  circujnstances.  Because  of 
limited  horticultural  interest  in  wild 
daisies,  including  E.  maguirei,  trade 
permits  may  be  sought,  but  few,  if  any, 
trade  permits  for  plants  of  wild  origin 
ever  would  be  issued  since  the  species 
is  not  common  in  the  vdld.  If  plants  of 
cultivated  origin  are  available,  permits 
may.  under  certain  circumstances,  be 
issued  for  trade  in  them.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority,  Fish  and  Wildlife  Service, 


P.O.  Box  3507,  Arlington,  Virginia 
22203-3507  (703/358-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  concerning  this  proposed 
rule  are  hereby  sought  from  the  public, 
other  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party.  Comments  are 
particularly  sought  concerning: 

(1)  biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  E.  maguirei; 

(2)  the  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  for  under  Section  4 
of  the  Act; 

(3)  additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
significantly  from  this  proposal. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  filed  within  45  days  of  the  date 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor,  Ecological  Services, 


Fish  and  Wildlife  Service,  Salt  Lake 
City,  Utah  (see  ADDRESSES  above). 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Act,  as  amended.  A  notice 
outlining  the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 
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Transportation. 


Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDEOJ 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U  S  C 
1531-1544: 16  U.S.C  4201-4245;  Pub.  L.  99^ 
625, 100  Stat.  3500;  unless  otherwise  noted. 


2.  It  is  proposed  to  amend  §  17.12(h) 
by  removing  Erigeron  maguirei  var. 
maguirei  and  adding  the  following,  in 
alphabetical  order  under  Asteraceae.  to 
the  List  of  Endangered  and  Threatened 
Plants: 

§17.12    Endangered  and  threatened  plants. 
•         *         •         •        , 

(h)'   •  • 


Species 


SctenMc  name 


Common  name 


Historic  range 


Status       When  listed 


Critical 
hat>itat 


Special 
nies 


Asteraceae  (Aster  Family) 


Erigeron  maguirei  _ Maguire  daisy 


U.S.A.  (UT) 


202. 


NA 


NA 


Dated:  August  19. 1994. 
MoUie  H.  Keettie. 

Director.  Fish  and  Wildlife  Senrice. 

(FR  Doc.  94-22030  Fikd  9-6-04;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heahngs  and  investigations, 
committee  meetings,  agerx:y  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Adjudication 

action:  Notice  of  Public  Meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisor^'  Committee  Act  (Pub.  L.  No. 
92-463),  notice  is  hereby  giveYi  of  a 
meeting  of  the  Committee  on 
Adjudication  of  the  Administrative 
Conference  of  the  United  States. 

DATES:  Monday  September  19,  1994,  at 
10  a.m. 

LOCATION:  Office  of  the  Chairman. 
Administrative  Conference,  2120  L 
Street  N\V.,  suite  500,  Washington,  DC. 

FOR  FURTHER  INFORMATION:  Nancy  G. 
Miller,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street,  N\V.,  suite 
500,  Washington,  DC  20037.  Telephone: 
(202) 254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Adjudication  will  meet  to 
begin  discussion  of  a  study  by  Professor 
Brian  Shannon  of  Texas  Tech  University 
School  of  La\v  of  procurement  and 
nonprocurement  debarment  and 
suspension  procedures.  Attendance  at 
the  meeting  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  Office  of  the  Chairman 
at  least  one  day  in  advance.  The 
chairman  of  the  committee,  if  he  deems 
it  appropriate,  may  permit  members  of 
the  public  to  present  oral  statements  at 
the  meeting.  Any  member  of  the  public 
may  file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 

Dated:  Septembor  1.  1994. 
Jefirey  S.  Lubbers. 
Resf^arch  Director 
|FR  Doc.  94-22076  Fii'ld  9-6-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  940844-4244;  I.D.  082394C] 

RIN  0648-AG75 

West  Coast  Salmon  Fisheries; 
Northwest  Emergency  Assistance  Plan 

AGENCY:  National  Marine  Fisheries 

Ser\  ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  proposed  program  for 

financial  assistance. 

SUMMARY:  NMFS  proposes  a  program, 
the  Northwest  Emergency  Assistance 
Plan  (NEAP),  that  would  provide  S12 
million  of  assistance  to  salmon 
fishermen  in  the  Pacific  Northwest  who  - 
have  been  affected  by  a  fishery  resource 
di-saster  during  1992  through  1994, 
while  providing  conservation  benefits  to 
salmon  resources.  NMFS  proposes  that 
these  disaster  relief  funds,  which  were 
made  available  under  the  » 

Interjurisdictional  Fisheries  Act  (IFA), 
be  applied  toward  the  following  three 
programs,  administered  by  the  following 
intermediaries:  A  vessel  permit  buyout 
program — Washington  Department  of 
Fish  and  Wildlife;  and  a  habitat 
restoration  program — Soil  Conservation 
Service  (SCS)  of  the  U.S.  Department  of 
Agriculture  (USDA),  and  a  data 
collection  program — Pacific  States 
Marine  Fisheries  Commission  (PSMFC). 
both  of  which  would  provide  jobs  to 
commercial  salmon  fishermen.  The 
intent  is  to  provide  assistance  to  those 
fishermen  who  have  recently 
participated  in  the  salmon  fisheries, 
who  were  substantially  reliant  on  West 
Coast  salmon  resources  for  their  income, 
and  who  suffered  an  uninsured  loss  as 
a  result  of  a  significant  reduction  in 
income  because  of  the  resource  disaster. 
DATES:  Written  comments  must  be 
received  by  September  22, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
Stephen  P.  Freese,  Northwest 
Emergency  Assistance  Plan.  Trade  and 
Industry  Services  Division.  Northwest 
Regional  Office.  National  Marine 
Fisheries  Service.  BIN  C15700.  7600 
Sand  Point  Way  NE,  Seattle.  WA  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Morehead.  (301)  71.3-2358.  or 
Stephen  Freese.  (206)  526-6113. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  May  26,  1994,  the  Secretary  of 
Commerce  (Secretary)  declared  a  fishery 
disaster  and,  with  the  Office  of 
Management  and  Budget  (OMB). 
announced  a  $15.7  million  emergency 
aid  package  for  Oregon,  Washington, 
and  northern  California.  This  aid  is 
intended  to  alleviate  the  economic 
hardship  imposed  on  individuals  and 
communities  by  the  collapse  of  salmon 
stocks  in  fishing  areas  along  the 
Northwest  coast.  Included  in  this 
package  is  $12  million  of  aid  that  was 
made  available,  under  the  Secretary's 
declaration  that  a  fishery  resource 
disaster  exists  under  section  308(d)  of 
the  Interjurisdictional  Fisheries  Act  of 
1986.  16  U.S.C.  4107(d).  to  undertake 
the  NEAP  program  as  described  in  this 
notice. 

In  addition.  $3  million  is  being 
administered  by  the  Rural  Development 
Administration  (RDA)  of  USDA.  Grants 
by  RDA  will  be  made  to  public  bodies 
and  private  nonprofit  corporations  to 
finance  development  of  small  business 
enterprises  in  cities  under  50.000  in 
population.  The  Economic  Development 
Administration  (EDA)  of  the  Department 
of  Commerce  is  making  5882,000 
available,  instead  of  the  $700,000 
originally  announced  as  part  of  the 
$15.7  million  aid  package.  Grants  by 
EDA  have  been  earmarked  to 
communities  for  tourism  development 
and  to  tribes  for  stream  reclamation. 

In  addition  to  the  $15.7  million 

Eackage,  aid  to  salmon  fishermen  is  also 
eing  provided  by  the  Small  Business 
Administration  (SBA)  and  the  Farmers 
Home  Administration,  in  the  form  of 
loans  and  debt  restructuring  programs, 
and  by  the  Federal  Emergency 
Management  Agency  (FEMA)  and  the  . 
Department  of  Labor  (DOL)  in  the  form 
of  unemployment  assistance,  up  to  $14 
million,  to  dislocated  Washington  and 
Oregon  fishermen  who  are  unemployed 
as  a  direct  result  of  the  continuing 
effects  of  El  Nino  on  salmon  fishing.  A 
request  for  such  aid  for  California 
fishermen  is  under  review. 

On  behalf  of  the  Secretary,  NMFS 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  on  June  3. 
1994  (59  FR  28838),  to  solicit  public 
comment  on  issues  to  be  considered  in 
development  and  implementation  of  the 
$12  million  NEAP  program.  The 
comment  period,  as  modified  on  July 


13,  1994  (59  FR  35674),  closed  July  15, 
1994;  comments  received  are  responded 
to  in  this  notice.  At  the  time  the  ANPR 
was  prepared,  NMFS  anticipated 
implementing  the  assistance  program 
through  rulemaking.  However,  because 
codification  of  the  program  is 
unnecessary  to  comply  with  statutory 
requirements,  implementation  will  be 
achieved  through  procedures  proposed 
in  this  notice.  Following  consideration 
of  all  comments  received  NMFS  will 
publish  a  notice  of  the  final  NEAP 
program  in  the  Federal  Register.  * 

In  addition  to  the  ANPR,  NOAA's 
Office  of  Sustainable  Development  and 
Intergovernmental  Affairs  (SDI) 
arranged  a  series  of  eight  town  meetings 
designed  to  gather  information  about  the 
effects  of  the  decline  in  the  salmon 
resources  on  local  communities  and 
fishermen.  Meetings  were  held  between 
June  1  and  June  10. 1994.  in  Fort  Bragg 
and  Crescent  City.  CA;  Coos  Bay, 
Newport,  Portland,  and  Astoria,  OR;  and 
Port  Angeles  and  Westport,  WA.  More 
than  700  people  attended  the  meetings 
and  provided  more  than  37  hours  of 
testimony. 

The  purpose  of  this  notice  is  to  solicit 
public  comment  on  the  limitations, 
terms,  and  conditions  that  the  Secretary" 
has  determined  are  necessary  to 
administer  the  program,  within  the 
conditions  in  section  308(d)  of  the  IFA. 

Fishery  Resource  Disaster 

Although  West  Coast  (Washington, 
Oregon,  and  California)  salmon  stocks 
experience  annual  fluctuations  in 
abundance,  stock  abundances  in  the  last 
few  years  have  beenexceptionally  low. 
West  Coast  salmon  species  are  coho. 
Chinook,  chum,  sockeye,  and  pink 
salmon.  Landings  of  chinook  and  coho. 
have  declined  significantly,  from 
roughly  6.2  million  fish  in  1988  to  2 
million  fish  in  1993.  Additional 
information  regarding  the  declines  in 
chinook  and  coho  can  be  found  in  the 
ANPR  and  is  not  repeated  here. 

Chinook  salmon  fisheries  in  the  ocean 
waters  off  Washington  and  Oregon  north 
of  Cape  Falcon  were  closed  in  1994  by 
the  Federal  Government.  Other  salmon 
fisheries  in  the  ocean  waters  off  central 
and  .southern  Oregon  and  northern 
California  are  at  reduced  levels  and  are 
closed  to  fishing  for  coho.  It  is  predicted 
that  1994  ocean  salmon  landings, 
coastwide.  will  amount  to  only  289,000 
chinook  and  zero  coho.  The  fishing 
.seasons  for  inside  fisheries  are  the  most 
restrictive  ever  imposed  in  many  areas. 
Recent  estimates  of  the  1994  ocean 
chinook  and  coho  fisheries,  compared  to 
1993  catches,  indicate  that,  for  the  two 
species  combined,  cumulative  catches 
through  July  are  down  95  percent  in 


Washington;  down  76  percent  in 
Oregon;  and  up  19  percent  in  California. 
Cahfomia  catches  reflect  increased 
availability  of  salmon  off  southern  and 
central  California,  south  of  Point  Arena. 
In  general,  California  catches  are 
significantly  below  1988-89  catch 
levels,  when  environmental  conditions 
were  more  favorable.  Harvests  of  salmon 
off  northern  California  have  been 
extremely  limited — commercial  salmon 
fisheries  are  generally  closed  in  this  area 
for  1994,  except  for  post-peak  season 
openings  in  September. 

Despite  increasingly  stringent 
management  measures  enacted  in  recent 
years  to  protect  the.se  salmon  stocks, 
they  have  reached  a  critical  stage  of 
depletion,  due  in  part  to  environmental 
conditions  unfavorable  to  salmon 
survival  that  include:  (1)  An  extended 
drought  in  California,  in  combination 
with  the  already  depressed  condition  of 
northern  California  stocks;  (2)  less  than 
normal  snowpack  throughout  the 
western  United  States;  (3)  drought 
followed  by  extensive  flooding  in  the 
State  of  Washington;  and  (4)  poor 
upwelling.  due  to  an  e.xtreme  El  Nino 
ocean  warming  event  during  1992-1993, 
all  of  which  are  believed  to  have  been 
responsible  for  extremely  poor  .salmon 
sur\'ival. 

Comments  and  Responses 

Comments  on  the  ANPR  were 
received  from  27  entities.  Many  of  the 
comments  described  the  hardships  the 
salmon  disaster  has  caused  to 
individuals,  Indian  tribes,  and 
communities.  Several  commenters 
stated  that  the  proposed  funds  are 
inadequate.  Several  also  expressed 
appreciation  for  the  Department  of 
Commerce's  efforts.  In  addition,  SDI 
received  59  letters  from  affected  parties, 
mainly  as  a  result  of  the  series  of  town 
meetings  held  to  get  public  input  on 
ways  to  address  the  disaster. 
Correspondents  included  fishermen, 
trade  associations,  nonprofit 
organizations,  state  and  local 
government  officials  and  agencies 
(including  the  Governors  of  Oregon  and 
Washington),  and  members  of  Congress. 

The  ANPR  requested  comments  on  six 
specific  questions.  The  following 
comments  were  received  in  response  to 
those  Questions. 

1.  What  would  be  appropriate  goals  of 
the  program?  How  might  salmon 
abundance  be  increased  through  this 
program? 

Comments:  An  Indian  tribe,  two 
individual  members  of  another  tribe, 
and  a  charterboat  operator  indicated 
that  the  goal  should  be  complete 
restoration  of  salmon  stocks.  The  two 
tribe  members  suggested  coordinating 


emergency  mandates  to  achieve  this 
goal.  The  Indian  tribe  stated  that  loss  of 
the  salmon  fishery  cannot  be  mitigated 
by  awarding  money,  and  the  individual 
noted  that  financial  aid  to  commercial 
fishermen  will  not  increase  salmon 
numbers. 

Another  individual  said  that  the 
program  should  destroy  or  modify-  dams 
to  ensure  salmon  passage. 

Response:  The  goal  of  the  proposed 
program  is  to  compensate  individual 
fishermen  for  their  uninsured  losses, 
while  also  protecting  the  long-term 
viability  of  the  fishery  re.sources. 

2.  What  should  be  additional 
eligibility  criteria,  within  statutor>- 
constraints,  to  receive  a  grant? 

Comments:  A  coastal  zone 
management  association  and  a  state 
senator  said  that  grants  should  go  to 
individuals  actively  engaged  in  the 
commercial  salmon  fishery  (ocean  troll, 
ocean  charterboat.  and  lower  Columbia 
River  gillnet).  A  separate  allocation 
should  be  made  to  each  state,  based 
only  on  commercial  economic  data 
reflecting  the  relative  economic 
declines,  e.g..  base  years  of  1986-90 
compared    with    El    Nino   years   of 
1991-93.  Non-charterboat  recreational 
data  should  not  be  included. 

The  Pacific  Fisheries  Legislative  Task 
Force'commented  that  the  maximum 
grant  amount  should  be  $15,000,  not 
$100,000,  to  help  more  people;  the  52 
million  ceiling  for  the  past  year's 
income,  as  contained  in  the  IFA.  is 
unrealistic;  and,  making  fishermen 
eligible  for  unemployment 
compensation  would  be  helpful. 

One  fisherman  stated  that  aid  should 
go  to  dislocated  fishermen  first,  and  not 
to  related  businesses.  Criteria  should 
include  being  a  participant  in  the  Lower 
48  salmon  fishery'  for  50  percent  or  more 
of  income,  with  priority  given  to  those 
who  do  not  have  an  alternate  fishery  to 
fall  back  on.  and  those  who  need  to 
update  safety  equipment. 

Another  fisherman  suggested  a  buyout 
of  $60,000  for  current  permit  holders 
that  have  been  active  for  the  last  10 
years,  and  a  buyout  of  $20,000  for 
nonactive  permit  holders,  defined  as 
those  who  have  not  sold  salmon  within 
the  last  3  years.  Deckhands  who  can 
document  work  on  a  salmon  troller 
within  the  last  3  years  should  receive  a 
cash  grant  of  $7,000.  In  addition,  there 
should  be  a  moratorium  on  fishing  for 
3  years,  in  exchange  for  a  525.000  grant 
per  year. 

A  charterboat  operator  stated  that 
criteria  need  to  be  consistent  coastwide 
and  that,  to  be  eligible,  fishermen 
should  have  at  least  25  percent  (up  to 
50  percent)  of  income  averaged  over  the 
last  5  years  from  salmon  fishing.  Also. 
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salmon  landing  databases  should  be 
used  to  determine  eligibility; 
meaningful  levels  of  assistance  should 
be  provided  to  displaced  ocean  salmon 
fishermen  prior  to  aid  to  inland 
participants;  grants  should  be  a 
minimum  of  $5,000;  and  qualification 
criteria  should  be  generated  by  those 
directly  involved  in  salmon  fishing. 

A  boat  puller  stated  that  boat  pullers/ 
boat  hands  should  receive  consideration 
for  aid. 

One  Indian  tribe  wrote  to  request  that 
NMFS  compensate  each  member  of  the 
tribe  for  the  loss  of  the  fishery. 

A  businessman  (non-fisherman) 
commented  that  owners  of  failed  troUer 
operations  should  not  receive 
preference  over  owners  of  other  small 
businesses  that  have  failed  due  to  the 
salmon  disaster. 

A  county  economic  development 
council  commented  that  local 
government  agencies  should  be  eligible 
for  assistance. 

Three  Indian  tribes  commented  that 
tribal  governments  should  be  eligible  for 
grants  under  the  program. 

An  individual  stated  that  aid  should 
go  only  to  those  in  commercial  fishing 
for  at  least  10  consecutive  years. 
Associations  should  not  be  eligible  for 
awards,  to  prevent  fishermen  who  are 
association  members  from  getting 
double  benefits. 

A  tribal  individual  recommended 
eligibility  for  tribal  members  of  one  of 
the  four  treaty  tribes  along  the  Columbia 
River  and  its  tributaries. 

Response:  NMFS  is  proposing  the 
following  eligibility  criteria: 
Participation  in  the  commercial  fishery 
in  either  1992  or  1993;  at  least  50 
percent  of  gross  income  from  the 
commercial  fishery  in  the  base  year, 
selected  from  1986-1989,  used  to 
determine  a  loss;  at  least  a  50  percent 
decline  in  commercial  fishery  income 
from  the  base  year  as  compared  to 
commercial  fishery  income  in  1992  or 
1993,  whichever  is  greater;  and,  if 
single,  1993  gross  income  of  less  than 
$25,000,  or  if  married,  combined  gross 
income  of  less  than  $50,000.  Persons 
receiving  a  permit  buyout  would  not  be 
eligible  for  the  jobs  programs.  The 
disaster  relief  funds  are  being  made 
available  under  the  IFA,  which  excludes 
government  entities  from  receiving  aid; 
tribal  and  local  governments  are 
ineligible  for  this  program.  However, 
individual  tribal  commercial  fishermen 
are  eligible  to  apply  for  the  NEAP 
program. 

3.  If  fishing  permits  are  relinquished, 
how  can  their  further  reissuance  be 
handled  by  the  states? 

Comments:  A  charterboat  operator 
stated  that  the  total  number  of  permits 


should  be  reduced,  beginning  with  the 
inactive  permits.  Under  no 
circumstance  should  any  new  permits 
be  issued. 

An  individual  suggested  waiting  until 
salmon  numbers  increase,  and  then 
giving  first  priority  for  new  permits  to 
former  permit  holders  who  relinquished 
theirs. 

A  tribe  member  stated  that  this  should 
be  coordinated  with  the  treaty  tribes  and 
other  entitles  involved,  after  studying 
the  natural  and  biological  effects. 

Response:  NMFS  is  proposing  that,  as 
a  condition  for  receipt  of  buyout  funds 
under  this  program,  the  administering 
authority  must  ensure  that  reissuance  of 
purchased  permits  will  not  be  allowed. 

4.  What  should  be  the  basis  for  the 
valuation  of  the  permits,  and  should 
inactive  permits  be  valuated  differently? 

Comments:  A  fisherman  stated  that 
permit  value  should  relate  to  the  current 
market  value  of  Alaska  troll  permits  that 
are  for  sale. 

A  charterboat  operator  commented 
that  this  should  be  decided  by  industry 
as  a  function  of  criteria  for  a  permit 
buyout.  Valuation  should  logically 
reflect  the  level  of  activity  in  the  fishery, 
i.e.,  greater  value  for  the  more  active 
permits. 

An  individual  stated  that  all  active 
permits  should  have  the  same  value; 
inactive  permits  should  be  valueless. 

A  tribal  individual's  response  to  this 
question  was  "economic  hardship,  and 
education." 

Response:  NMFS  is  proposing  not  to 
set  a  value  for  permits,  but  to  use  a 
sealed  bid  process  for  conducting  a 
permit  buyout.  However,  in  no  case  may 
a  buyout  recipient  receive  benefits  in 
excess  of  75  percent  of  the  total 
uninsured  losses  incurred  for  the 
disaster  period,  or  $100,000,  whichever 
is  less. 

5.  What  would  be  appropriate 
documentation  to  determine  the  extent 
of  uninsured  losses? 

Comments:  One  fisherman  stated  that 
a  notarized  statement  from  the  vessel's 
captain  should  be  required  for 
determining  aid  to  deckhands. 

Two  commenters,  a  fisherman  and  a 
fisherman's  wife,  while  not  directly 
addressing  this  question,  mentioned  in 
their  comments  that  they  are  willing  to 
provide  documentation  such  as  tax 
records  to  demonstrate  their  need. 

A  charterboat  operator  stated  that 
salmon  landing  tickets,  income  tax 
records,  logbooks,  charter  office 
schedule  logs,  etc.,  would  be 
appropriate  documentation.  Grant 
recipients  must  be  willing  to  sign 
affidavits  that  the  information  is 
accurate. 


An  individual  stated  that  applicants 
should  provide  a  record  of  the  number 
of  fish  caught  in  previous  years  and 
those  presently  caught,  with  a  value 
assigned  per  fish  species. 
Documentation  should  be  in  an 
affidavit,  so  that  penalties  could  be 
imposed  in  case  of  perjury. 

A  tribe  member  stated  that  there  is  no 
way  to  determine  accurately  the  overall 
extent  of  uninsured  losses,  the  funds  are 
insufficient,  but  that  a  "twilpark"  figure 
could^be  used  to  establish  economic 
basis. 

Response:  NMFS  is  proposing  to 
consider  any  or  all  of  the  documentation 
suggested  in  the  comments,  and  is  also 
proposing  to  require  an  affidavit  that  the 
information  provided  is  accurate. 

6.  What  should  be  the  starting  and 
ending  dates  of  the  disaster  period  for 
purposes  of  awarding  grants,  and  what 
factors  should  the  Secretary  consider  in 
determining  these  dates? 

Comments:  A  charterboat  operator 
stated  that  the  disaster  period  should 
begin  as  soon  as  administratively 
possible  once  criteri^re  decided  on, 
and  extend  at  least  to  the  end  of 
calendar  year  1994. 

An  individual  stated  the  disaster 
period  should  begin  on  January  1, 1995, 
and  end  "when  the  fish  numbers  equal 
those  existing  in  1972." 

A  tribe  member  stated  that,  for  the 
four  treaty  tribes,  the  problems  began  in 
1977. 

A  charterboat  operator  wanted 
assistance  extended  beyond  1994,  until 
normal  fishing  seasons  are  established. 

Response:  For  the  purposes  of  the 
NEAP  program,  NMFS  is  proposing  that 
the  disaster  period  begin  on  January  1, 
1992,  and  end  on  December  31. 1994. 
An  ending  date  for  the  disaster  is 
necessary  in  order  to  calculate  the 
amount  of  the  uninsured  commercial 
losses  eligible  for  disaster  relief  under 
the  NEAP. 

In  addition  to'comments  responding 
to  the  ANPR  questions,  the  following 
comments  were  received: 

Co/Tjmenfs;  Thirteen  commenters, 
including  two  Indian  tribes,  a  trade 
association,  a  coastal  zone  management 
association,  the  Pacific  Fisheries 
Legislative  Task  Force,  a  state  senator, 
four  fishermen,  two  charterboat 
operators,  and  the  California 
Department  of  Fish  and  Game  (CDF&G), 
were  in  favor  of  direct  grants  to 
fishermen,  for  maintenance,  moorage, 
safety  improvements  to  vessels,  or 
without  any  conditions  for  use.  One  of 
these  commenters  also  recommended 
grants  for  facilities  such  as  ports. 

Several  of  these  comments  contained 
specific  recommendations  regarding  the 
allocation  of  grant  funds  among  the 


three  affected  states;  conditions  for 
eligibility,  emphasizing  that  grants 
.should  be  provided  to  those  most  active 
in  the  Northwest  salmon  fishery  and 
those  most  in  need;  minimum  and 
maximum  grant  amounts:  and 
organizations  through  which  funds- 
should  be  channeled.  Two  tribal 
governments  requested  direct  aid  under 
this  proposal;  one  asked  for  funds  for 
two  specific  programs;  the  other 
recommended  tribal  administration  of 
grant  funds.  This  latter  tribe  further 
recommended  that  65  percent  of  the 
total  aid  go  to  Washington  State,  and  of 
that  allocation,  50  percent  go  to  tribes  in 
the  State. 

Response:  Given  the  scope  and 
limited  financial  resources  available  for 
NEAP,  NMFS  has  attempted  to  devise  a 
program  to  address  both  short-term 
individual  needs  and  long-term  needs  of 
the  industry  and  the  resources.  FEMA 
and  the  DOL  program  are  accepting 
applications  for  direct  grants  from  - 
individuals  affected  by  this  situation. 
The  IFA  does  not  allow  direct  grants  to 
tribal  governments. 

Comments:  Eight  commenters 
supported  a  program  to  employ 
fishermen  in  habitat  restoration  efforts, 
including  a  coastal  zone  management 
association,  a  State  senator,  an  Indian 
tribe,  and  CDF&G.  A  trade  association 
stated  that  funds  should  be 
administered  through  the  Salmon  Stamp 
Fund  in  California  and  the  PSMFC  in 
Oregon  and  Washington,  and  opposed 
use  of  the  SCS  or  RCD  or  community 
agencies.  One  charterboat  operator 
supported  habitat  restoration  jobs. 
Another  charterboat  operator  and  a 
fi.sherman,  while  supporting  habitat 
restoration,  noted  these  are  costly  long- 
term  projects;  the  charterboat  operator    - 
recommended  that  Congress  give  habitat 
restoration  at  least  equal  priority  to 
Super  Fund  projects.  The  Pacific 
Fisheries  Legislative  Task  Force 
expressed  support  for  nonprofit  and  . 
citizen  group  efforts  in  this  area.  A  trad& 
association  opposed  retraining  on  the- 
grounds  that  only  low-paying  jobs  were 
available. 

Response:  NMFS  concurs  that  a 
program  employing  fishermen  to  restore 
habitat  would  help  address  the  short- 
term  financial  needs  of  the  participants 
who  lost  income  due  to  the  disaster. 
NMFS  also  recognizes  that  habitat 
restoration  is  a  long-term  undertaking, 
but  one  that  is  needed  to  achieve 
recovery  of  the  fishery.  NMFS  is 
proposing  that  the  habitat  restoration 
program  be  administered  through  the 
SCS,  which  has  access  to  private  lands 
in  coastal  areas  where  a  need  to  restore 
habitat  exists;  an  established  track 
record  in  habitat  restoration  projects; 
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and  a  history  of  working  with  Indian 
.  tribes. 

Comments:  One  fisherman,  a  trade 
association,  aroastal  zone  management 
association,  and  a  State  senator 
supported  employing  fishermen  to 
conduct  at-sea  surveys,  stream 
monitoring  and  data  collection  to 
compensate  for  lost  income. 

Response:  NMFS  concurs  that  a  data 
collection  jobs  program  would  address 
some  of  the  short-  and  long-term  needs 
of  the  fishing  industry  and  of  the. 
resource.  Data  collection  jobs  provide  an 
option  for  those  unable  to  do  habitat 
restoration  work.  NMFS  is  proposing  to 
use  the  PSMFC  to  administerjhe  data 
collection  jobs  program. 

Comments:  Two  fishermen 
commented  in  support  of  a  permit 
buyout,  with  one  recommending  that  all 
of  the  funds  be  used  for  this  purpose, 
after  dejermining  how  many  permits 
can  remain  in  the  fishery.  An  economic . 
development  council  favored  buyout  of 
both  permits  and  vessels,  to  be 
implemented  only  if  additional  funds 
are  made  available.  A  charterboat 
operator  supported  an  unspecified 
buyout  for  "businesses  reliant  on  the 
salmon  fishing."  One  individual  noted 
that  buying  inactive  permits  is 
ineffective. 

A  trade  association  strongly  opposed 
permit  buyouts,  citing  lack  of  funds  and 
the  need  to  buy  out  both  vessels  and 
permits.  However,  this  group  stated  that 
a  permit  leaseback  for  a  fixed  time 
period  might  be  necessary.  A 
charterboat  operator  stated  that  ptrmil 
buyouts  or  leasebacks  are  impossible  at 
this  funding  level,  and  would  not 
reduce  future  harvests,  since  only  the 
least  active  would  turn  in  their  permits. 
He  also  noted  that,  since  charterboals  in 
Oregon  and  California  are  not  under 
limited  entry  permits,  reduction  of  the 
charter  fleet  would'not  reduce 
recreational  effort.  A  coastal  zone 
management  association  and  a  state 
senator  stated  that  buyout  or  leaseback 
was  an  inappropriate  use  of  the  limited 
funds. 

Response:  NMFS  believes  that  a 
program  to  buy  out  fishing  permits  is 
needed  to  provide  immediate  relief  to 
fishermen  and  to  reduce  the  number  of 
participants  in  the  fishery.  NMFS  is 
proposing  to  allocate  $4  million  to  a 
buyout  program.  NMFS  recognizes  that 
permit  buyouts  would  be  feasible  only 
in  Washington  at  this  time,  since  it  is 
the  only  one  of  the  affected  states  that 
currently  has  a  limited  entry  system 
without  a  fixed  number  of  permits. 
California  and  Oregon  laws  provide  that 
new  permits  be  issued  to  replace 
permits  lost,  in  order  to  maintain  an 
established  number  of  existing  permits. 


Comments;  One  fisherman  supported 
a  vessel  buyout;  another  favored  either 
a  boat  buyout  or  permit  leaseback.  A 
third  fisherman  was  strongly  opposed  to 
vessel  buyouts,  citing  lack  of  funds  and 
his  belief  that  Washington  State  is  trying 
to  eliminate  the  commercial  industry  in 
favor  of  recreational  vessels.  CDF&G 
also  opposed  a  vessel  buyout,  as  their 
State  Code  mandates  restoration,  not 
elimination,  of  fisheries. 

Response:  NMFS  believes  that,  given 
the  limited  resources  for  the  NEAP 
program,  the  buyout  program  should 
apply  to  permits  and  not  to  vessels. 
Vessels  could  potentially  be  used  in 
other  fisheries.  Relinquishing  permits 
would  have  the  desired  effect  of 
removing  participants  from  the 
commercial  fishery  for  salmon. 

Comments:  A  county  economic 
development  council  supported  efforts 
in  development,  diversification,  and 
tourism  promotion.  However,  two 
individuals  involved  in  fishing  opposed 
any  funding  of  local  governments,  or 
businesses  for  tourism  or  other 
development  projects.  One  of  these 
expressed  concern  that  tourism  efforts 
would  promote  recreational 
opportunities  in  fisheries  where 
commercial  fishermen  have  been 
"regulated  off  the  stocks."  . 

Response:  EDA  has  allocated  ' 

5882,000.  primarily  for  tourism 
development  activities  in  local 
communities  and  for  reclamation 
projects  in  tribal  communities.  Tourism 
projects  will  not  be  funded  under  the 
proposed  NEAP  program,  the  purpose  of 
which  is  to  compensate  individual 
commercial  fishermen  for  uninsured 
losses  suffered  as  a  direct  result  of  the 
West  Coast  salmon  fishery  disaster. 

Comments:  Twa  individuals,  one  of 
these  a  member  of  an  Indian  tribCj 
commented  that  dams  on  spawning 
rivers  are  the  main  cause  of  the  >olmon 
disaster. 

Response:  NMFS  recognizes  that  there 
are  factors  other  than  natural  causes  that 
are  responsible  for  the  decline  in  the 
West  Coast  salmon  resources.  The 
proposed  NEAP  program  is  intended  to 
address  some  of  these  factors,  including 
habitat  restoration. 

Comments:  A  fisherman,  a  member  of 
an  Indian  tribe,  and  another  individual 
questioned  the  qualitv  of  the  data  used 
by  NMFS  in  the  ANPR. 

Response:  NMFS  reviewed  several 
studies  that  attempted  to  determine 
impacts  of  the  disaster  on  various 
sectors.  NMFS  used  the  best  data 
available  at  the  time  the  ANPR  was- 
drafted. 

Comment;  The  Washington 
Department  of  Fisheries  and  Wildlife 
provided  an  economic  analysis  of  the 


46228  Federal  Register  /  Vol.  59.  No.  172  /  Wednesday,  September  7,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  172  /  Wednesday.  September  7,  1994  /  Notices 


46229 


impact  of  the  salmon  fishery,  indicating 
that  Washington's  loss  is  approximately 
65  percent  of  the  total,  and  probably 
much  greater  when  tribal  impacts  are 
considered. 

Response:  After  careful  consideration 
of  many  factors,  which  are  discussed 
elsewhere  in  this  document,  NMFS  is 
proposing  total  target  distributions 
among  the  affected  states  as  follows:  For 
Washington,  S6.6  million;  for  Oregon 
and  California,  $2.7  million  each. 

Comments:  Two  charterboat  operators 
and  a  member  of  an  Indian  tribe  made 
recommendations  related  to  fishery 
management  needs,  including 
development  of  quotas  and  specific 
closure  recommendations. 

Response:  NMFS  recognizes  that  there 
"are  many  management  issues  to  be 
considered  in  rebuilding  the  salmon 
stocks.  However,  such  issues  are  beyond 
the  scope  of  this  action  and  should  be 
raised  in  the  appropriate  fishery 
management  forums. 

Comment:  One  Indian  tribe  noted  that 
the  conditions  impacting  the  coho  and 
chinook  stocks  also  affect  the 
availability  of  Fraser  River  sockeye  to 
-tribal  fishermen. 

Response:  The  sockeye  salmon  fishery 
is  not  excluded  fitjm  the  proposed 
program;  all  five  species  of  salmon  in 
the  West  Coast  fisheries  are  included. 

Comment:  A  member  of  an  Indian 
tribe  mentioned  the  increasing  U.S 
interception  of  Canadian  salmon. 

Response:  The  United  States  and 
Canada  are  continuing  to  negotiate  on 
this  issue. 

Proposed  NEAP  Program 

I.  Statutory  Authority 

Section  308(d)  of  the  IFA,  codified  at 
16  U.S.C.  4107(d).  authorizes  the 
Secretary  to  award  grants  to  persons 
engaged  in  commercial  fisheries,  for 
uninsured  losses  determined  by  the 
Secretary  to  have  been  suffered  as  a 
direct  result  of  a  fishery  resource 
disaster.  Set  forth  below  are  the 
conditions  and  definitions  established 
by  the  Secretary  to  implement  the 
programs  described  in  part  III. 

The  IFA  requires  that  "the  Secretary 
shall  determine  the  extent,  and  the 
beginning  and  ending  dates  of  any 
fishery  resource  disaster"  (16  U.S.C. 
4107(d)(2)).  Although  there  have  been 
declining  trends  in  landings  from  the 
salmon  fisheries  in  recent  years,  a  sharp 
decline  did  not  occur  until  after  1991. 
This  sharp  decline  coincided  with  an 
extreme  El  Nino  ocean  warming  event 
during  1992-993.  The  1994  season  is 
the  first  season  in  which  all  ocean 
fisheries  for  coho  were  closed;  the 
projected  chinook  harvest  for  ocean 


fisheries  indicates  a  nev/  record  low  will 
be  achieved,  eclipsing  the  previous 
record  low  in  1992.  Therefore,  for  the 
purposes  of  the  proposed  NEAP 
program,  the  beginning  and  ending 
dates  of  the  fishery  resource  disaster  are 
January  1. 1992,  and  December  31, 1994, 
respectively. 

The  extent  of  this  disaster  includes 
the  waters  and  habitat  associated  with 
the  salmon  fisheries  of  northern 
California,  Oregon  and  Washington. 

Proposed  NEAP  Program 

//.  Definitions 

For  the  purposes  of  the  proposed 
NEAP  program: 

Commercial  fishermen  are  vessel 
owrners,  operators,  or  crew  directly 
involved  in  the  commercial  fishery. 

Commercial  fishery  is  defined  as  the 
salmon  fishery  off  the  coasts  and  in  the 
state  waters  of  Washington,  Oregon,  and 
California  for  purposes  of  either  selling 
the  salmon  harvested  or  providing  a 
vessel  for  hire  that  carries  recreational 
fishermen  to  engage  in  fishing  for  a  fee 
(e.g.,  charterboats  and  headboats). 
Subsistence  fisheries  do  not  fall  imder 
this  definition. 

Commercial  fishery  income  is  earned 
income  derived  fi-om  participation  in 
the  commercial  fishery. 

Gross  income  includes  all  income 
received  in  the  form  of  money,  goods, 
property,  and  services  that  is  not 
exempt  from  Federal  income  tax. 

Loss  is  defined  as  a  loss  of  income  not 
subject  to  Federal  or  state  compensation 
and  determined  by  a  multi-step 
procedure,  as  follows: 

1.  The  applicant  (commercial 
fisherman)  selects  a  base  year  from  the 
years  1986  through  1989. 

2.  The  applicant  determines  his/her 
commercial  fishery  income  from  1992 
and  1993,  and  selects  whichever  is 
greater. 

3.  If  the  amount  of  the  applicant's 
commercial  fishery  income  from  1992  or 
1993,  as  selected  in  step  2  above,  is  less 
than  the  applicant's  commercial  fishery 
income  from  the  base  year,  then  a  loss 
has  occurred.  The  amount  of  the  annual 
loss  is  the  difference  between  the 
applicant's  base  year  commercial  fishery 
income  and  that  from  1992  or  1993,  as 
selected  in  step  2  above. 

4.  The  amount  of  the  annual  loss 
calculated  in  step  3  above  is  multiplied 
by  three  to  determine  the  applicant's 
total  loss  for  the  disaster  period. 

(Note:  The  Federal  assistance  programs 
announced  in  this  notice  are  limited  to 
comjjensation  to  commercial  fishermen  for 
uninsured  losses  that  have  not  been 
addressed  through  comptensation  from  other 
state  or  Federal  programs.) 


Salmon  means  chinook  (king)  salmon 
[Oncorhynchus  tshawytscha),  coho 
(silver)  salmon  (Oncorhynchus  kisutch), 
pink  (humpback)  salmon 
[Oncorhynchus  gorbuscha),  chum  (dog) 
salmon  [Oncorhynchus  keta),  and 
sockeye  (red)  salmon  [Oncoiiiynchus 
nerka). 

III.  Program  Descriptions 

A.  Vessel  Permit  Buyout  Program 

This  program  is  intended  to 
compensate  commercial  fishermen  for 
uninsured  lost  income  and  to  aid  the 
long-term  viability  of  the  fishery 
resource  by  reducing  fishing  effort  on 
the  stocks.  Federal  support  for  a  buyout 
program  stems  from  recommendations 
for  reducing  long-term  effects  on  the 
salmon  resources,  such  as  the 
recommendations  of  the  Snake  River 
Salmon  Recovery  Team,  which  was. 
appointed  by  NMFS  to  develop, 
independently,  a  recovery  plan  for 
Snake  River  sockeye,  spring/summer 
chinook.  and  fall  chinook  under  the 
Endangered  Species  Act,  and  to  take 
into  account  the  conservation  of  other 
species  in  the  Columbia  River  Basin. 
Federal  support  for  this  particular  type 
of  buyout  system  is  also  based  on  a 
review  of  various  academic  and 
governmental  reports  concerning  past  - 
experiences  with  various  buyout 
programs,  and  on  discussions  with  state 
officials,  some  of  whom  have  experience 
with  past  buyout  programs.  Given  the 
high  number  of  slightly  active  permit 
holders,  a  buyout  program  predicated 
on  removing  the  maximum  number  of 
permits  in  order  to  reduce  capacity  is 
appropriate  for  the  salmon  fisheries. 

The  buyout  program  is  generally 
modeled  after  the  1983-1986  Oregon 
Columbia  River  Gill  Net  Salmon  Fleet 
Reduction  Program  Oregon  Program. 
The  Oregon  program  had  low 
administrative  costs  and  was  instituted 
quickly;  it  avoided  the  difficult, 
contentious,  and  time-consuming  task  of 
assessing  the  market  value  of  vessels 
and  gear.  The  Oregon  program  was 
based  on  the  premise  that  fishermen, 
rather  than  the  government,  are  in  the 
best  position  to  determine  suitable 
alternative  uses  or  buyers  for  vessels 
after  permits  are  sold.  Also,  the  inherent 
difficulties  in  reducing  effort  by 
attempting  to  buy  out  the  most 
productive  vessels  are  avoided.  There 
are  many  reported  instances  where 
"highliners"  (the  most  successful 
vessels)  have  been  bought  out  at  a  high 
price,  only  to  return  to  the  fleet  via  the 
purchase  of  a  low-priced  permit  from  a 
marginal  producer.  Consequently,  the 
effort-reduction  goals  of  the  vessel 
buyout  programs  have  been  thwarted. 


NMFS  will  enter  into  cooperative 
agreements  with  qualified  government 
entities  that  will  serve  as  administrative 
intermediaries.  If  more  than  one 
government  entity  wants  to  participate 
in  this  program.  NMFS  may  select  a 
primary  administrative  intermediary  to 
undertake  the  administration  of  the 
entire  program.  Qualified  government 
entities  are  those  governments  that 
administer  limited-entry  commercial 
salmon  fisheries  and  can  ensure  that 
permits  bought  out  will  not  be  replaced. 

Offers  to  sell  gillnet  or  troll  permits 
ft-om  commercial  fishermen  who 
participate  under  limited  entry  systems 
of  qualified  government  entities  will  be 
solicited  by  the  administrative 
intermediary.  These  commercial 
fishermen  will  need  to  demonstrate  an 
uninsured  loss  as  a  result  of  the  fishery 
resource  disaster,  as  defined  for  the 
purposes  of  NEAP. 

Permits  will  be  selected  for  buyout 
based  on  a  sealed  bid  process.  Starting 
with  the  lowest  offers,  permits  will  be 
purchased  until  the  funds  are 
exhausted.  Maximum  purchase  prices 
for  these  permits  will  be  limited  to 
amounts  that  ensure  that  the  offerer 
(commercial  fisherman)  will  not  be 
receiving  total  benefits  from  this  and 
any  other  program  that  exceed  75 
percent  of  his  or  her  uninsured  and 
otherwise  uncompensated  commercial 
fishery  loss  resulting  from  this  fishery 
resource  disaster,  and  in  no  case  more 
than  $100,000  per  individual.  The 
administrative  intermediary,  in 
consultation  with  NMFS.  reserves  the 
right  to  reject  any  and  all  bids. 

Only  Washington  State  has  indicated 
a  strong  interest  in  a  buyout  program 
and  currently  has  a  limited  entry 
program  that  meets  the  program 
requirements.  Therefore.  NMFS 
proposes  that  Washington  State  would 
function  as  the  sole  administrative 
intermediary.  However,  if  another  state 
or  tribal  governmental  entity  has  in 
place  an  appropriate  limited-entry 
system  and  wants  to  participate  in  the 
buyout  program,  NMFS  will  consider 
expanding  the  program  accordingly. 
Washington  State,  in  consultation  with 
NMFS,  shall  design  a  permit  buyout 
program  that  is  consistent  with  state  and 
Federal  management  and  grant 
regulations,  including  a  "permit  offer" 
application  that  allows  assessment  of 
the  uninsured  loss  of  the  applicant,  any 
receipt  of  benefits  by  the  applicant  from 
all  other  assistance  programs  associated 
with  this  disaster,  and  tiie  gross  income 
of  the  applicant  in  1993  (or.  if  married, 
the  combined  gross  income  of  both 
spouses).  The  administrative  costs 
charged  by  Washington  State  shall  be 
kept  at  a  minimum;  such  costs  should 


not  exceed  7.5  percent  of  the  total  funds 
distributed  for  this  program. 

Based  on  estimates  developed  by  the 
Washington  Department  of  Fish  and 
Game,  approximately  $4  million  would 
be  required  to  reduce  the  Washington 
State  troll  and  gillnet  fleets  by  50 
percent  each,  based  on  an  allocation  of 
$1  million  for  troll  permit  purchases 
and  $3  million  for  gillnet  permit 
purchases.  It  is  anticipated  that  the  final 
development  of  this  program  can  be 
initiated  in  early  October  1994. 

B.  Habitat  Restoration  Program 

There  is  considerable  support  among 
commercial  fishermen  for  a  habitat 
restoration  program  that  would  hire 
eligible  commercial  fishermen  (i.e., 
those  who  suffered  uninsured  losses  as 
a  result  of  the  West  Coast  salmon  fishery 
disaster),  both  tribal  and  non-tribal,  at  a 
"living  wage"  to  perform  work  that  has 
a  long-term  beneficial  impact  on  the 
habitat  of  the  salmon.  Generally,  "living 
wages"  are  wages  commensurate  with 
the  prevailing  rate  for  similar  work 
conducted  in  a  specific  locality. 
Depending  on  the  locality  and  the  skills 
required,  living  wage  may  range  up  to 
$10-$15  per  hour.  The  types  of  work 
fishermen  might  do  under  this  program 
would  involve  the  operation  of 
backhoes  and  skiploaders,  and 
undertaking  the  necessary  plantings  of 
vegetation.  Generally,  fishermen  will 
need  1  to  2  days  of  training.  Commercial 
fishermen  who  meet  the  eligibility 
criteria  would  be  hired  on  a  first-come, 
first-served  basis  by  contractors 
associated  with  projects  that  have  been 
solicited  and  approved  by  the 
administrative  intermediary. 

Habitat  restoration  projects  are  to  take 
place  in  areas  geographically  accessible 
to  displaced  fishermen,  which  include 
the  coastal  counties  from  Mendocino 
County.  CA,  to  Whatcom  County,  WA; 
Clallam  County,  WA;  and  counties 
bordering  on  Puget  Sound  or  the 
Columbia  River.  If  in  close  commuting 
distance,  projects  can  be  undertaken  in 
other  counties,  if  they  contain  habitat 
important  to  the  salmon  resources 
associated  with  the  fishery  resource 
disaster. 

NMFS  intends  to  enter  into  an 
agreement  with  the  SCS  to  serve  as  the 
administrative  intermediary  for  the 
habitat  restoration  program.  The  SCS 
would  enter  into  agreements  with  the 
appropriate  state  conservation  agency, 
conservation  commission,  or  association 
of  conservation  districts,  who,  in  turn, 
would  develop:  A  grant  solicitation 
process,  including  guidelines  for 
making  a  grant  application;  a  grant 
application  review  process;  deadlines 
for  grant  applications;  and  a  monitoring 


and  evaluation  process.  Each  state 
conservation  agency,  conservation 
commission,  or  association  of 
conservation  districts  would  develop 
agreements  with  state  employment 
departments  to  establish  a  program  to 
determine  the  eligibiUty  of  commercial 
fishermen  according  to  the  criteria 
described  elsewhere  in  this  notice. 

NMFS  has  selected  the  SCS  as  the 
administrative  intermediary  because  it 
has  the  necessary  expertise,  experience, 
and  other  desirable  features,  as  well  as 
the  ability  to  implement  this  program 
quickly  by  making  use  of  existing 
governmental  organizations,  while 
avoiding  duplication  of  effort.  The  SCS 
has  an  established  relationship  with 
conservation  districts,  which  have 
project  selection  networks  that  extend  to 
the  local  level  and  can  be  used  for 
soliciting  proposals.  SCS  provides 
technical  assistance  to  the  conservation 
districts  through  its  district  offices, 
which  are  widely  distributed  and  are 
typically  at  the  county  level.  Many  of 
these  conservation  districts  have 
previously  received  Federal  grants,  and 
arrangements  are  in  place  to  receive 
grants  under  this  project.  For  each 
district,  there  are  approximately  five 
officials  who  are  landowners  and  are 
either  appointed  or  elected  via  the 
general  election  process.  These  officials 
make  recommendations  concerning 
private  lands.  The  SCS  reviews  these 
recommendations  and  provides 
technical  expertise  in  the  areas  of 
forestry,  range  management, 
conservation,  agronomy,  etc. 

The  SCS  has  significant  expertise  in 
habitat  restoration  and  enhancement  on 
private  lands  and  on  the  grounds 
contracting  capability.  This  is 
important,  since  almost  all  Federal 
funding  has  gone  toward  restoration  of 
habitat  on  public  lands.  The  SCS  has 
demonstrated  the  capability  and  the 
flexibility  to  work  with  diverse 
organizations  and  proposal  applicants, 
such  as' other  Federal  agencies,  state 
agencies,  and  local  governments.  The 
SCS  is  already  involved  in  the 
prevention  of  soil  erosion  through  its 
watershed  identification,  habitat 
restoration,  preservation,  and 
enhancement  projects  in  Oregon, 
California,  and  Washington.  The  SCS  is 
also  already  aware  of  Northwest  salmon 
habitat  issues,  as  evidenced  in  working 
relationships  with  the  Bonneville  Power 
Administration  and  the  Northwest 
Power  Planning  Council  (Council),  and 
has  initiated  a  program  for  habitat 
restoration  in  response  to  the  Council's 
comprehensive  strategy  for  salmon  and 
steelhead  restoration  in  the  Columbia 
River  Basin. 


JMI 
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A  number  of  SCS  studies  have  already 
been  developed  that  might  be  submitted 
for  the  review  process.  For  example,  in 
the  California  Trinity  River  District, 
there  is  a  project  that  may  employ  up  to 
75  fishermen.  A  similar  project,  which 
could  employ  another  40  fishermen,  has 
been  developed  for  the  Garcia  River. 

While  it  is  NMFS'  intention  and 
desire  to  make  Rnancial  assistance 
available  as  soon  as  possible,  it  should 
be  noted  that,  due  to  the  season  and  the 
need  for  project  review,  planning,  and 
implementing,  it  is  unlikely  that  many 
fishermen  will  start  receiving  wages  in 
this  program  prior  to  April  1, 1995. 
Every  effort  to  expedite  the  program  will 
be  made. 

C.  Data  Collection  Jobs  Program 

Commercial  fishermen  have  voiced 
considerable  interest  in  a  jobs  program 
associated  with  collecting  information 
or  performing  tasks  that  would  be  of  use 
to  scientists  and  fishery  managers. 
Under  this  proposed  program,  eligible 
commercial  fishermen,  both  tribal  and 
non-tribal,  would  be  hired  on  a  first- 
come,  first-served  basis,  at  a  "living 
wage,"  up  to  $10-15  per  hour,  to 
perform  various  tasks  by  contractors 
associated  with  approved  projects. 
Examples  of  these  tasks  include 
collecting  tissue  samples  for  genetic 
research,  measuring  parameters  of  the 
ocean  environment  (temperature, 
upwelling,  etc.),  performing  baseline 
surveys  of  habitat,  participating  in  test 
fisheries  to  determine  ocean  fish 
distribution,  and  assisting  hatchery 
technicians  in  collecting  information  or 
in  improving  hatchery  operations. 
Commercial  fishing  vessels  may  also  be 
chartered  to  do  research.  For  some  tasks, 
as  with  the  habitat  restoration  program, 
training  of  fishermen  will  be  required. 

Proposals  would  be  competitively 
solicited  by  the  administrative 
intermediary  ft-om  states,  tribes, 
academia.  and  industry  or  conservation 
organizations  for  projects  to  be 
considered  under  this  data  collection 
jobs  program.  These  proposals  would  be 
ranked  according  to  criteria  established 
in  section  IV  of  this  announcement.  To 
ensure  that  this  program  complements 
the  habitat  restoration  program  and  does 
not  duplicate  other  Federal  a.ssistance 
programs,  representatives  from  NMFS 
and  SCS  will  be  members  of  this  review 
panel.  Priority  will  be  given  to  projects 
that  provide  the  greatest  benefits  to 
displaced  fishermen;  address  the 
sustainability  or  rel)uilding  of 
anadromous  species,  especially 
threatened  or  endangered  salmon 
'  stocks:  address  Federal,  Pacific  Fishery 
Management  Council,  PSMFC.  or  state 
fishery  research  needs;  are  based  on 


sound  scientific  methodology;  and  have 
low  administrative  costs.  Applicants 
must  demonstrate  ability  to  manage  and 
account  for  Federal  funds. 

NMFS  has  chosen  the  PSMFC  as  the 
administrative  intermediary  for  the  data 
jobs  program  in  the  three  affected  states. 
The  PSMFC  is  an  interstate  fisheries 
commission  established  by  Federal 
statute  in  1947.  It  is  a  federally 
authorized  forum,  wherein  its  member 
states  (California,  Oregon,  Washington, 
Idaho,  and  Alaska)  can  legally  enter  into 
agreements  and  programs  extending 
beyond  state  boundaries.  The  PSMFC  is 
run  by  15  Commissioners  (three  per 
member  state),  who  include  the  state 
fishery  agency  director,  a  state 
legislator,  and  an  appointee  by  the 
Governor  from  each  state.  The  goal  of 
the  PSMFC  is  "to  promote  the 
conservation,  development  and 
management  of  Pacific  coast  fishery 
resources  through  coordinated  regional 
research,  monitoring,  and  utilization." 

The  Commissioners  have  set  as  one  of 
the  objectives  of  the  PSMFC  the 
facilitation  of  research  and  management 
projects  relating  to  interstate  fisheries. 
To  achieve  this  objective,  they  have 
directed  the  PSMFC  staff  to  provide 
administrative,  fiscal,  and  field 
coordination  and  support  for  interstate 
and  state/Federal  research,  data 
collection  and  management  projects. 

NMFS  proposes  the  PSMFC  as  the 
administrative  intermediary  because 
PSMFC  goals,  objectives,  and 
organizational  structure  coincide  largely 
with  the  implementation  needs  of  this 
program.  The  PSMFC  has  a  good  track 
record  of  project  administration,  and 
experience  with  project  coordination 
with  the  three  states  and  the  tribes. 
Because  of  its  proven  fiscal  ability  and 
low  overhead,  PSMFC  regularly  serves 
as  a  primary  contractor  on  grants, 
projects,  and  contracts  for  states  and 
other  organizations.  The  PSMFC  is  in  an 
ideal  position  to  implement  the  Data 
Collection  Jobs  Program,  because  it 
already  has  knowledge  of  state.  Federal, 
tribal  and  industry  research  priorities 
(recreational  and  commercial)  as 
coastwide  data  collection  efforts  and 
research  are  at  the  very  core  of  the 
PSMFC's  objectives.  Additionally,  the 
PSMFC  is  well  respected  by  fishermen 
because  of  its  capabilities  in  reaching 
consensus  and  coordinating  efforts 
between  the  states.  As  a  coordinator  of 
the  individual  state  catch  statistics 
.systems,  which  include  salmon  landings 
by  individual  commercial  fishing 
vessels.  PSMFC  should  be  able  to  verify 
much  of  the  information  that  fishermen 
will  need  to  provide  to  PSMFC  showing 
that  they  meet  the  eligibility  criteria. 


The  short-term  benefits  of  this 
program  would  be  to  provide 
compensation  to  fishermen  for 
uninsured  lost  income  due  to  the  closed 
or  restricted  salmon  seasons.  The  long- 
term  advantages  would  be  to  improve 
collection  of  information  important  to 
sustaining  salmon  stocks.  An  additional 
benefit  is  that  it  could  foster  a  better 
understanding  between  fishermen, 
scientists,  and  fishery  managers.  The 
timing  of  the  actual  employment  of 
fishermen  will  depend  on  the  planning 
and  proposal  selection  process,  as  well 
as  the  best  seasons  in  which  to 
undertake  research. 

IV.  Eligibility  Criteria 

For  purposes  of  the  proposed  habitat 
restoration  and  data  collection  programs 
under  NEAP,  job  applicants  must  meet 
all  of  the  following  eligibility  criteria  fb 
receive  assistance: 

1.  The  applicant  mu,st  show  an 
uninsured  loss. 

2.  In  the  base  year  used  by  the 
applicant  in  determining  loss,  the 
applicant  must  have  earned  at  least  50 
percent  of  gross  income  from  the 
commercial  fishery. 

3.  The  applicant  must  have  earned 
commercial  fishery  income  in  either 
1992  or  1993. 

4.  The  applicant's  1992  or  1993 
commercial  fishery  income,  whichever 
is  greater,  must  have  declined  by  at  least 
50  percent  from  the  applicant's 
commercial  fishery  income  from  the 
base  year  selected. 

5.  If  single,  the  applicant's  1993  gross 
income  must  have  been  less  than 
S25.000.  If  married,  the  applicant's  1993 
gross  combined  income  of  the  applicant 
and  his/her  spouse  must  have  been  less 
than  550,000 

No  person  may  receive  financial 
assistance  under  NEAP  that  exceeds  75 
percent  of  any  uninsured  and  otherwise 
uncompensated  commercial  fishery  loss 
resulting  from  the  fishery  resource    » 
disaster,  and  no  person  may  receive 
more  than  5100,000  in  the  aggregate  for 
all  losses  resulting  from  the  disaster. 

The  intent  of  these  criteria  is  to 
provide  the  available  assistance  to  those 
commercial  fishermen  who  have  been 
most  heavily  dependent  on  salmon 
fishing  and  who  have  suffered  the 
greatest  losses.  In  order  to  comply  with 
the  requirements  of  the  IFA,  an 
uninsured  loss  must  be  shown.  The 
second  criterion  is  intended  to 
determine  those  applicants  that  have 
been  dependent  on  the  commercial 
fishery  for  most  of  their  livelihood.  The 
third  criterion  is  intended  to  limit 
eligibility  to  those  who  commercially 
fished  during  the  disaster  period.  The 
final  two  criteria  are  intended  to  focus 


the  available  financial  assistance  on 
those  commercial  fishermen  who  have 
suffered  the  greatest  losses  due  to  the 
disaster  and  who  do  not  have  significant 
income  from  other  sources. 

In  applying  for  any  of  the  proposed 
programs,  a  commercial  fisherman  must 
submit  documentation,  including  salary, 
earnings,  or  crew-share  statements  and 
affidavits  that  demonstrate  eligibility. 

NMFS  believes  the  proposed 
eligibility  criteria  are  reasonable.  Two 
studies  that  produced  socio-economic 
profiles  on  non-tribal  Oregon  trollers 
and  Cafifomia  fishermen  (the  majority 
of  which  were  salmon  fishermen)  for 
1988  found:  The  average  commercial 
fisherman  received  34  to  56  percent  of 
total  family  income  from  salmon 
fishing;  total  family  income  ranged  from 
550,000  to  $54,000;  78  to  82  percent 
were  married:  if  married,  there  were  2.8 
children  to  support,  with  less  than  50 
percent  of  their  spouses  working:  and 
West  Coast  salmon  fishermen  had  a 
weekly  income  of  $1,200  to  $1,500  from 
salmon  landings.  Oregon  trollers  who 
fish  in  Alaska  may  earn  45  percent  of 
their  income  from  Alaskan  salmon.  The 
percentage  of  trollers  who  fish  off 
Alaska  is  not  available.  A  third  study 
showed  that  more  than  one-third  of  the 
Washington  fleet  may  have  Alaskan 
salmon  permits.  This  fleet  appears  to 
harvest  off  Alaska  two  to  three  times  the 
value  of  the  entire  Washington  State 
commercial  landings,  based  on  a  review 
of  1985  and  1988  statistics. 

The  proposed  criteria  also  appear 
reasonable  based  on  an  analysis  of  fish 


ticket  data  for  non-tribal  and  non- 
charterboat  vessels  for  all  species  of  fish 
landed  in  California,  Washington,  and 
Oregon.  Of  the  12.009  vessels  that 
earned  at  least  $1  in  any  of  the  years 
1986  through  1993.  only  2.879  appear  to 
meet  the  proposed  eligibility  criteria. 
During  1993,  these  vessels  collectively 
earned  $9  million  in  West  Coast  salmon 
revenues,  averaging  almost  $4,000  each, 
compared  to  a  peak  year  average  of 
$24,268.  Data  on  non-fishing  and  Alaska 
fishing  income  are  unavailable,  but, 
when  that  income  is  included,  it  is 
expected  to  reduce  the  number  of 
vessels  that  would  meet  the  proposed 
eligibility  criteria  below  2,879. 
Assuming  that  crew  size  for  trollers  and 
gillnetters  averages  1.4  crew  members 
per  vessel,  potentially  4,700  fishermen 
may  be  eligible  for  the  jobs  program 
under  the  first  four  proposed  criteria. 
Approximately  519  charterboats  are 
licensed  in  Washington,  Oregon,  and 
California.  If  charterboats  have  an 
average  crew  size  of  2.4,  approximately 
1,200  individuals  could  potentially 
apply  for  aid.  California  charterboats 
have  been  classified  as  either  active — 
those  that  landed  more  than  100 
salmon,  or  casual — those  that  landed 
from  1  to  100  salmon.  Based  on  1993 
landings,  47  percent  of  the  California 
charterboat  fleet  was  designated  casual. 
If  casual  charterboats  are  not  likely  to 
meet  the  proposed  eligibifity  criteria, 
then  applying  the  53-percent  estimate 
for  active  charterboats  to  the  entire 
charterboat  fleet  within  the  area  of  the 
fishery  disaster  suggests  that 


approximately  600  charterboat  operators 
and  crew  members  may  be  eligible  to 
receive  financial  assistance  under  the 
proposed  NEAP  program. 

In  Washington  State.  2,000  tribal 
fishermen  made  landings  in  1993, 
compared  to  3,000  in  1990.  This  decline 
is  largely  attributed  to  salmon  fishery 
closures.  The  current  tribal  population 
is  approximately  17,500.  Information 
supplied  by  the  Northwest  Indian 
Fisheries  Commission  suggests  that 
tribal  revenues  from  salmon  catches  in 
Puget  Sound  declined  by  $13  million, 
comparing  averages  for  1990-92  to 
1993.  According  to  1990  Bureau  of 
Census  data.  Native  Americans  in  the 
State  of  Washington  had  an  average  per- 
capita  income  of  $6,646  in  1990.  Tribal 
salmon  catches  in  the  other  states 
indicate  that  there  may  be  fewer  than 
500  additional  tribal  fishermen  along 
the  remaining  coast.  This  is  an 
uncertain  estimate:  NMFS  specifically 
requests  information  on  tribal 
participation  in  commercial  salmon 
fisheries  in  response  to  this  notice. 

V.  Program  and  State  Funding  Targets 

NMFS  anticipates  that  the  proposed 
NEAP  program  would  result  in  the 
following  distribution  of  available 
financial  assistance  among  the  affected 
states  and  programs:  55  percent  of 
available  funds  would  be  distributed  to 
the  State  of  Washington  and  22.5 
percent  of  available  funds  would  be 
distributed  to  each  of  the  States  of 
Oregon  and  California. 


Northwest  Emergency  Assistance  Plan 

Proposed  Program  and  State  Funding  Targets  Within  States 


[Dollars  in  millions] 


WA 

CA. 

OR 


Total 


Permit 
txiyout 


4.0 
0.0 
0.0 


4.0 


Habitat 
restora- 
tion 


1.6 
2.2 
2.2 


6.0 


Data 
collec- 
tion 


1.0 
0.5 
0.5 


2.0 


State 
total 


6.6 
2.7 
2.7 


12.0 


NMFS  emphasizes  that  these  are 
"target"  distributions,  not  fixed 
percentages,  and  are  flexible: 
redistributions  could  be  made,  if 
increased  total  benefits  can  be  achieved. 
The  final  distribution  would  depend  on 
the  needs  of  the  commercial  fisherinen. 
For  example,  should  other  governmental 
entities  besides  Washington  State  want 
to  participate  in  the  proposed  buyout 
program,  a  portion  of  the  buyout  funds 
currently  proposed  to  be  distributed  to 


JMI 


Washington  would  have  to  be 
redistributed.  In  the  project  selection 
phase  of  the  habitat  restoration  program, 
it  may  be  recognized  that  total  benefits 
will  be  greater  by  shifting  more  of  the 
projects  toward  one  state  than  another. 
However,  there  is  a  need  to  distribute 
initially  a  sufficient  amount  of  funds  to 
operate  the  programs  effectively  in  each 
state. 

Program  distributions  are  largely 
based  on  the  following  considerations: 


Habitat  needs  are  found  in  all  three- 
states,  and  habitat  restoration  is  critical 
to  increase  the  long-term  sustainability 
of  salmon  resources;  only  Washington 
State  has  indicated  a  willingness  to 
participate  in  a  permit  buyout  program; 
and  fishermen  have  voiced  desires  to 
participate  in  programs  to  collect 
needed  habitat,  consen-ation,  and 
management  information. 

Because  additional  listings  of  West 
Coast  salmon  stocks  under  the 
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Endangered  Species  Act  are  expected, 
and  closures  of  salmon  fisheries  are 
likely  to  continue  as  a  result,  a  phase- 
down  of  the  fishing  industry  via  a 
buyout  program  is  needed.  A  phase- 
down  of  the  industry  needs  to  be 
initiated  to  increase  the  long-term 
economic  health  of  the  industry,  as 
suggested  by  the  Snake  River  Recovery 
Team  (Snake  River  Salmon  Recovery 
Team:  Final  Recommendations  to  the 
National  Marine  Fisheries  Service,  May 
1994). 

Information  on  landings,  commercial 
revenues,  recreational  expenditures,  and 
estimates  of  jobs  associated  with  the 
various  sectors  of  the  industry  were 
reviewed.  Recognizing  various 
uncertainties,  this  information  was 
reviewed  in  the  context  of:  The 
definition  of  commercial  fisherman,  as 
defined  by  the  IFA;  the  realization  that 
coho  and  chinook  are  the  prime  species 
associated  with  the  fishery  resource 
disaster;  and  the  availability  of 
alternative  opportunities  to  commercial 
fishermen. 

Because  of  the  large  Puget  Sound  and 
tribal  fisheries,  available  data  and 
information  imply  that  fishermen  in 
Washington  State  should  have  the 
greatest  share  of  the  funds,  given  the 
State's  share  of  the  industry.  Providing 
equal  shares  to  California  and  Oregon  is 
partially  based  on  economic  analyses 
developed  for  the  Pacific  Fishery 
Management  Council.  Trends  in 
estimated  community/local  personal 
income  impacts  of  the  California  and 
Oregon  fisheries  were  compared. 
Comparing  1986-90  averages  to  1993 
levels  indicates  that  Oregon  has  had  a 
greater  loss  (approximately  $50  million) 
compared  to  California  (approximately 
$42  million).  So,  while  California  has  a 
larger  fishery,  Oregon  appears  to  have 
had  a  greater  loss  on  a  percentage  basis. 
In  addition,  commercial  fishermen  in 
Oregon  may  have  fewer  alternative 
fishing  opportunities  than  those  who 
reside  in  Cahfomia  and  Washington. 
Northern  California  commercial 
fishermen  can  fish  on  salmon  stocks  for 
which  fishing  has  not  been  prohibited, 
while  many  Washington  vessels  have 
permits  to  fish  off  Alaska. 

The  state  targets  do  not  necessarily 
refiect  the  ultimate  distribution  of 
benefits.  For  example,  should  only 
Washington  State  vessel  permit  holders 
participate  in  the  buyout  program. 


commercial  fishermen  from  all  three 
states  would  benefit,  because  there 
woiUd  be  fewer  commercial  fishermen 
competing  for  shared  salmon  resources. 
In  addition,  the  results  of  the  proposed 
jobs  program  in  each  state  are  expected 
to  provide  coastwide  benefits. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  action  proposes  a  financial 
assistance  program  that  would  contain 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  necessary  information  collection 
forms  and  specific  reporting 
requirements  have  not  been  identified  at 
this  time,  and  will  need  to  be  developed 
in  conjunction  with  the  intermediaries 
administering  the  program.  When  the 
requirements  have  been  established, 
NMFS  will  submit  them  to  0MB  for 
approval  prior  to  their  implementation. 

Dated:  September  2, 1994. 
Gary  Matlock. 

Program  Management  Officer,  National 

Marine  Fisheries  Service. 

[FR  Doc.  94-22078  Filed  9-2-94;  1:03  pm] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  In  the  People's  Republic 
of  China 

August  31, 1994. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 


call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7" 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carryforward.  As  a  result  of  these 
actions,  the  limits  for  Category  315  and. 
Group  II,  which  are  currently  filled,  will 
re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993)  Also 
see  59  FR  3847.  published  on  January 
27,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated 
January  17,  1994,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  31.  1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24, 1994.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1994  and 
extends  through  December  31. 1994. 

Effective  on  September  8, 1994.  you  are 
directed  to  amend  further  the  directive  dated 
January  24, 1994  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  Memorandum  of  Understanding 
dated  January  17. 1994  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  China.  The  limits  for 
Category  315  and  Group  II.  which  are 
currently  filled,  will  re-open: 


Categofy 


Group  I 

200,218,219,226, 
237,  239,  300/ 
301,313-315. 
317/326.331. 
333-336.  338/339, 
340-342,345, 
347/348,  350-352. 
3^9-02,  359-V  3,- 
360-363,  369-D*. 
369-^5,369-16, 
410,433-^36, 
438,  440,  442- 
444,  445/446, 
447,  448,  607, 
611.613-615, 
617,631,633- 
636.  638/639. 
640-643,  644/844, 
645/646,  647-652, 
659-C^659-H8. 
659-39,666, 
669-P  ■'■^,  670- 
L",  831,  833. 
835,  836.  840. 
842  and  845-847 
as  a  group,. 

Sut>levels  In  Group  I 

315  

335  

340  


Adjusted  twelve-month 
limit ' 


1,384.934,353  square 
meters  equivalent. 


607  

617  

634  

635  

636 

642  

643  '. 

648  

649  

652  

Group  II 

330.  332.  349.  353. 

354,  359-0 '3. 

431.432.439, 

459.  630.  632. 

653.  654  and 

659-0'<,  as  a 

group. 
Group  III 
201 .  220.  222,  223. 

224-V  '5,  224- 

O  '6.  225.  227. 

229.  36*-0'^ 

400.  414,  464. 

465.  469.  600. 

603.604-0^8. 

606,618-622. 

624-629.  665. 

669-0'8and 

670-O2O,  as  a 

group. 


159.860,546  square 
meters. 

389.874  dozen. 
844,679  dozen  o( 

which  not  more  than 
422,339  dozen  shall 
be  in  shirts  made 
from  fabric  with  two 
or  nx)re  colors  In  the 
warp  and/Of  the  fill- 
ing, excluding 
napped  shirts  in  Cat- 
egory 340-Z  '2. 

303.113  kilograms. 

16,284,253  square  me- 
ters. 

587,370  dozen. 

613,558  dozen. 

541,163  dozen. 

308.875  dozen. 
494,495  numbers. 
1,110,156  dozen. 
867.413  dozen. 
2,180,255  dozen. 

127,057,448  square 
meters  equivalent. 


268,310,932  square 
meters  equivalent. 


'  The  hmits  have  not  been  adjusted  to  account  tv  »iy  im- 
ports exported  after  December  31.  1993. 
^Category    359-C.     only    HTS    numbers    6103.425026, 
610349.3034,  610462.1020,  6104.69.3010 

6114.20.0048.  611450.0052.  6203.42  2010' 

6203.425090,6204.625010,6211.32.0010  621132  0025 
and  621 1.42.0010. 
'Category    359-V:     only     HTS    numbers    6103.19.2030. 
6103.19.4030,  6104.12.0040,  6104  195040, 

611050.1022,  6110.20.1024,  6110505030 

6110.20-2035,  6110  90  0044,  6110  90.0046' 

6201922010,  6202.925020.  6203191030 

6203.19.4030,  6204.12.0040,6204.19.3040,6211  32  0070 
and  621 1.42.0070. 
•■Category    369-D:    only    HTS    numbers    6302.60.0010 

6302.91 .0005  and  6302.91 .0045. 
'Category    3e9-«:    only    HTS    numbers    420252  4020 
420252.4500  and  420252.8030. 
.  'Category    369-H.:     onty     HTS     numbers    4202 12.4000 
4202.12.8020,  4202.12.8060.  4202.92.1500,  4202.92  3015 
and  4202.92.6090.  . 
'Category    659-C:    only     HTS    numbers    610353  0055 
6103.43.2020,  6103.435025,  6103.495000 

6103.49.3038,  6104.63.1020.  6104  63103o' 

6104.69.1000.  6104.69.3014,  6114  30  3044' 

6114.30.3064,  6203.435010,  6203.43509o" 

6203.49.1010.  620349.1090,  6204.63.1510 

620469.1010,  6210.10.4015.6211.33.0010,6211  33  0017 
and  621 1.43.0010 
•Category    659-+I:    only    HTS    numbers    650200.9030 
6504.00.9015,  6504  00.9060.  6505  90  5090 

6505.90.6090,  6505.90.7090  and  6505.90.8090. 
•Category    659-S:     only     HTS     numbers    61 12.31  OOlO. 
6112.31.0020,  6112.41.0010,  6112.410020 

6112.41,0030,  6112.41.0040,  6211.11.1010, 

6211.11.1020.  621 1.12.1010  and  621 1.12.1020. 
'"Category    669-P:    only    HTS    numbers    6305  310010.. 

6306.31 .0020  and  6305.39.0000. 
' '  Category    670-H_-    only    HTS    numbers    4202  12  8030 
4202.128070,        4202.92.3020,        4202.92.3030        and 
4202.92  9025. 
'^Category    340-Z;    only    HTS    numbers    6205.20.2015. 

6205505020.  620650  2050  and  620550.2060. 
"Category  359-0:  all  HTS  numbers  except  610342.2025 
6103.49.3034.  6104.62.1020,  6104  69  3010 

611450.0048,  611450,0052,  6203.42501o' 

6203.425090.  6204.625010.  6211.32  0010 

6211.32.0025.       6211.42.0010        (Category        359-C)- 
6103.195030.  6103.19.4030.  6104  12.0040 

6104.195040.  611050.1022.  611050.1024 

6110505030.  6110505035,  6110.90.0044, 

6110.90.0046.  6201.925010,  6202.925020. 

6203.19.1030,  6203.19.4030,  6204  12  004o' 

6204.19.3040.  6211.320070  and  6211.42.0070  (Category 
359-V). 
'•Category  659-a  aN  HTS  numbers  except  6103.230055 
6103.435020,  6103.435025,  6103.49.2000, 

6103.49.3038.  6104.63.1020.  6104.63.1030, 

6104.69.1000,  6104,69.3014,  6114  30.3044 

6114.30.3054,  6203.43.2010.  6203.435090 

6203.49.1010.  6203.49.1090,  6204.631510, 

6204.69.1010,  6210.10.4015.  6211.33.0010. 

6211.33.0017,  6211.43.0010  (Category  65»-C) 
6502.M9030,  6504.00.901 5.  6504  00  9060 

6505.90.5090,  6506.90.6090,  6505.90.7090.  6605.90.8090 
(Category  659-H):  6112.31.0010,  6112.31.0020 
6112.41.0010,  6112.41.0020,  6112.41.0030 

6112.41.0040,  6211.11.1010,  6211.11.1020,  6211  12.1010 
and  621 1.12.1020  (Category  669-S). 
"Category    224-V;    only    HTS    numbers    580151.0000 
5601.23.0000.  580154.0000,  5801.25  0010 

5801.25.0020,  5801.26.0010.  580156  0020 

5801310000,  580133.0000,  5801.34.0000 

580135.0010,  5801.36.0020,  5801.36.0010. 

5801  36  0020. 
'•Category  224-0:  all  HTS  numbers  except  580151.0000 
5801.230000,  680154.0000.  5801550010' 

580155.0020.  580156.0010.  580156.0020 

6801.31.0000.  6801.33.0000,  5801.34.0000 

5801.350010,  580136.0020.  5801.36.0010  wmJ 
6801  36,0020  (Category  224-V). 
"Category  369-0:  all  HTS  numbers  except  6302  60.0010. 
6302.91.0005,  6302  91  0046  (Category  36^0): 
4202.22.4020.  420252.4500.  420252.8030  (Category 
369-H);  4202.12.4000.  4202.12.8020,  4202.12.8060. 
420292.1500.  420292.3015,  4202.92.6090  (Category 
369-L):  and  6307  10,2005  (Category  369-S). 
'•Category  604-O:  all  HTS  numbers  except  5509.32.0000 
(Category  604-A). 


'•Catogofy  669-0  an  HTS  numbers  aaotpl  6305.31  OOiO 
6305.31.0020  and  6305.39.0000  (Category  66»-P), 

"Category  670-a  on^y  HTS  numbers  420252  4030 
420252.8050  and  4202.32.9650. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(PR  Doc.  94-21959  Filed  9-6-94;  8:45  amj 
BILUNG  COOC  3510-DR-F 


Increase  of  a  Guaranteed  Access  Level 
for  Certain  Cotton  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  Jamaica 

August  31.  1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
guaranteed  access  level. 


EFFECTIVE  DATE:  September  8,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Government  of  the  United  States 
agreed  to  increase  the  1994  Guaranteed 
Access  Level  (GAL)  for  Categories  338/ 
339/638/639. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 


JMI 


46234 


Federal  Register  /  Vol.  59.  No.  172  /  Wednesday,  September  7.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  172  /  Wedhesday.  September  7,  1994  /  Notices  46235 


Schedule  of  the  United  States  (see 
Federal  Krister  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  62328,  published  on 
November  26, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

August  31, 1994. 

Commissiooer  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  18. 1993,  by  the 
Chairman.  Committee  for  the  Implementation 
■  of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1994  and  extends  through 
December  31. 1994. 

Effective  on  September  8, 1994,  you  are 
directed  to  increase  the  current  Guaranteed 
Access  Level  for  Categories  338/339/638/639 
to  2.500.000  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aHl). 

Sincerely. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreemen  ts. 

(FR  Doc.  94-21958  Filed  9-^-94;  8:45  am) 

BtLUNG  CO0€  3510-OR-f 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  of  Defense  (DoD) 
Commission  on  Roles  and  Missions  of 
the  Armed  Forces 

agency:  Department  of  Defense. 
action:  Notice. 

SUMMAflY:  The  Commission  on  Roles 
and  Missions  of  the  Armed  Forces  will 
hold  a  closed  meeting  on  Wednesday. 
September  14, 1994,  from  9:00  a.m. 
imtil  1:00  p.m.  in  Pentagon  Room 
2E687A.  Washington.  DC. 

The  Commission  meeting  will  consist 
of  a  briefing  from  the  Secretary  and 
Chief  of  Staff  of  the  Army  discussing 
operational  missions  of  the  United 


States  Army.  Material  to  be  presented 
and  discussed  will  consist  of  both 
classified  and  unclassified  information 
in  a  format  that  makes  it  impractical  to 
separate  the  two.  In  accordance  with 
Section  552b(c)(l)  of  Title  5  U.S.C, 
disclosure  of  such  classified  infonnadon 
would  be  contrary  to  the  interests  of 
national  defense;  therefore,  this  meeting 
will  be  closed  to  the  public. 

Extraordinary  circumstances  created 
by  scheduling  conflicts  compel  notice  of 
this  meeting  to  be  posted  in  less  than 
the  15  day  requirement. 

For  further  information,  contact  ILT 
Michael  Bob  Starr,  (703)  696-4250. 

Dated:  September  1, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  94-22005  Filed  9-6-94;  8:45  am] 
BILUNG  COOE  5000-44-M 


De|>artment  of  Defense  (DoD) 
Commission  on  Roles  and  Missions  of 
the  Armed  Forces 

AGENCY:  Department  of  Defense. 
action:  Notice. 

SUMMARY:  The  Commission  on  Roles 
and  Missions  of  the  Armed  Forces  will 
hold  a  closed  meeting  on  Wednesday. 
September  14, 1994,  bom  2:30  p.m. 
imtil  6:30  p.m.  in  Pentagon  Room 
4E871,  Washington,  DC 

The  Commission  meeting  will  consist 
of  a  briefing  from  the  Secretary  and 
Chief  of  Staff  of  the  Air  Force  discussing 
operational  missions  of  the  United 
States  Air  Force.  Material  to  be 
presented  and  discussed  vriU  consist  of 
both  classified  and  unclassified 
information  in  a  format  that  makes  it 
impractical  to  separate  the  two.  hi 
accordance  with  Section  552b(c)(l)  of 
Title  5  U.S.C,  disclosure  of  such 
classified  information  would  be 
contrary  to  the  interests  of  national 
defense;  therefore,  this  meeting  will  be 
closed  to  the  public 

Extraordinary  circumstances  created 
by  schediding  conflicts  compel  notice  of 
this  meeting  to  be  posted  in  less  than 
the  15  day  requirement. 

For  further  information,  contact  ILT 
Michael  Bob  Starr.  (303)  696-^250. 

Dated:  September  1. 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  94-22006  Filed  9-6-94:  8;45  am) 

BH.UNQCOOE  S00»-04-W 


Department  of  Defense  (DoD) 
Commission  on  Roles  and  Missions  of 
the  Armed  Forces 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  The  Commission  on  Roles 
and  Missions  of  the  Armed  Forces  will 
hold  a  closed  meeting  on  Wednesday, 
September  7, 1994,  from  11:00  p.m. 
imtil  12:30  p.m.  in  Pentagon  Room 
2E877,  Washington,  DC. 

The  Commission  meeting  will  consist 
of  a  briefing  from  the  Chairman  and  the 
Vice  Chairman  of  the  Joint  Chiefs  of 
Staff  discussing  operational  missions 
assigned  to  each  Service.  Material 
presented  will  include  both  classified 
and  imclassified  information  in  a  format 
that  makes  it  impractical  to  separate  the 
two.  In  accordance  with  section 
552b(c)(l)  of  Title  5  U.S.C.  disclosure  of 
such  classified  information  would  be 
contrary  to  the  interests  of  national 
defense,  therefore  this  meeting  will  be 
closed  to  the  public. 

Extraordinary  circumstances  created 
by  scheduling  conflicts  compel  notice  of 
this  meeting  to  be  posted  in  less  than 
the  15  day  required. 

For  further  information,  contact  CDR 
Gregg  Hartung,  USN.  Director  for  Public 
Affairs,  (703)  69&-4250. 

Dated:  August  31, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  94-21917  Filed  9-6-94;  8:45  am) 
BILUNG  COOC  S000-4-M 


Defense  Policy  Board  Advisory 
Committee 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Policy  Advisory 
Committee  will  meet  in  closed  session 
on  4-5  October  1994  from  0800  until 
1700  in  the  Pentagon,  Washington,  DC 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Pohcy  with  independent,  informed 
advice  and  opinion  concerning  major 
matters  of  defense  pohcy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  security 
matters. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  [5 
U.S.C.  App.  n,  (1982)],  it  has  been 
determined  that  this  Defense  Policy 
Board  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(e)(lHl982),  and  that 


accordingly  his  meeting  will  be  closed 
to  the  public. 

Dated:  September  1, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison  ■-    ' 
Officer,  Department  of  Defense. 

|FR  Doc.  94-22004  Filed  9-6-94;  8:45  ami 

BILUNG  COOE  S00O-04-M 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

-I  : 

The  Department  of  Defense  (DoD)  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of    • 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35). 

Title  and  OMB  Control  Number:  Request 
for  Visit  Authorization;  OMB  Control 
Number  0704-0221 
Type  of  Request:  Extension 
\umber  of  Respondents:  84 
Responses  Per  Respondent:  714 
Annual  Responses:  59,976 
Average  Burden  Per  Response:  1 2 

minutes 
Annual  Burden  Hours:  1 1,995 
Needs  and  Uses:  The  information 
collected  hereby,  provides  the  DoD 
approving  authority  with  the  data 
necessary  to  coordinate  and  evaluate 
for  decision  purposes,  requests  from 
foreign  governments  and  international 
organizations  to  visit  U.S.  Defense 
installations,  activities  and  contractor 
locations. 
Affected  Public:  Foreign  governments 

and  international  organizations 
Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Mr.  Edward  C 
Springer 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 
DOD  Clearance  Officer:  Mr.  William 
Pearce 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  31, 1994.  - 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  94-21918  Filed  9-6-94;  8:45ram) 
BILUNG  COOE  SOOO-0«-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 
[OMB  Control  No.  9000-0011] 

Clearance  Request  for  Preaward 
Survey  Forms  (Standard  Forms  1403, 
1404,1405, 1406, 1407,  and  1408) 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0011). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Preaward 
Survey  forms  (Standard  Forms  1403, 
1404.  1405, 1406, 1407,  and  1408). 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 
A.  Purpose 

To  protect  the  Government's  interest 
and  to  ensiure  timely  dehvery  of  items 
of  the  requisite  quality,  contracting 
officers,  prior  to  award,  must  make  an 
affirmative  determination  that  the 
prospective  contractor  is  responsible, 
i.e.,  capable  of  performing  the  contract. 
Before  making  such  a  determination,  the 
contracting  officer  must  have  in  his 
possession  or  must  obtain  information 
sufficient  to  satisfy  himself  that  the 
prospective  contractor  (i)  has  adequate 
financial  resources,  or  the  ability  to 
obtain  such  resources,  (ii)  is  able  to 
comply  with  required  delivery 
schedule,  (iii)  has  a  satisfactory  record 
of  performance,  (iv)  has  a  satisfactory 
record  of  integrity,  and  (v)  is  otherwise 
qualified  and  eligible  to  receive  an 
award  under  appropriate  laws  and 
regulations.  If  such  information  is  not  in 
the  contracting  officer's  possession,  it  is 
obtained  through  a  preaward  survey 
conducted  by  the  contract 
administration  office  responsible  for  the 
plant  and/or  the  geographic  area  in 
which  the  plant  is  located.  The 
necessary  data  is  collected  by  contract 
administration  personnel  fit)m  available 
data  or  through  plant  visits,  phone  calls, 
and  correspondence  and  entered  on 


Standard  Forms  1403, 1404, 1405.  1406, 
1407.  and  1408  in  detail  commensurate 
with  the  dollar  value  and  complexity  of 
the  procurement.  The  information  is 
used  by  Federal  contracting  officers  to 
determine  whether  a  prospective 
contractor  is  responsible. 

B.  Annual  Reporting  Burden 

Pubhc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  24  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
date  needed,  and  completing  and 
reviewing  the  collection  of  information 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration.  FAR 
Secretariat,  18th  &  F  Streets.  NW.  Room 
4037.  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  hiformation 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows: 
Respondents.  12,000;  responses  per 

respondent,  5;  total  annual  responses, 

6,000;  preparation  hours  per  response. 

24;  and  total  response  burden  hours, 

144,000. 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4037, 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0011,  Preaward  Survey  Forms,  in 
all  correspondence. 

Dated:  August  30.  1994. 
Beverly  Fayson, 
FAR  Secretariat. 
|FR  Doc.  94-21825  Filed  9-6-94;  8:45  ami 

BILUNG  COOe  a820-34-M 
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[OMB  Control  No.  9000-0104] 

Clearance  Request  for  Computer 
Generation  of  Forms  by  the  Public 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0104). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
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and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Computer 
Generation  of  Forms  by  the  Public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Fay  son.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  rule  allows  computer  generation 
of  forms  prescribed  by  the  FAR  and  by 
FAR  supplements.  The  rule  will 
ultimately  affect  several  existing  OMB 
clearances  and  will  require  re- 
estimation  of  the  burden  associated  with 
those  clearances.  It  is  anticipated  that 
this  rule  will  reduce  the  burden  on  the 
public  associated  with  acquisition 
procedures.  This  rule  affects  all  firms 
which  do  business  or  seek  to  do 
business  with  the  Government.  Use  of 
computer  generated  forms  is  optional. 
No  penalties  or  incentives  are  associated 
with  use  of  the  forms. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  tiiis 
collection  of  information  is  estimated  to 
average  1  hour  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Ser\'ices  AdminLstration.  FAR 
Secretariat,  18th  &  F  Streets  NW.,  room 
4037,  Washington.  DC  20405.  and  to  the 
FAR  Desk  Officer.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents.  1: 
responses  per  respondent.  1:  total 
annual  responses.  1;  preparation  hours 
per  response.  1:  and  total  response 
burden  hours.  1. 

OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration.  FAR 
Secretariat  (VRS).  room  4037. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0104.  Computer  Generation  of 
Forms  by  the  Public,  in  all 
correspondence. 


Dated:  August  30. 1994. 
Beverly  Fayson. 

FAB  Secretariat. 

[FR  Doc.  94-21826  Filed  9-&-94.  8:45  am| 

BILLING  CODE  6820-34-M 


[OMB  Control  No.  9000-0006;  FAR  Case  92- 
39] 

Clearance  Request  for  Suticontracting 
Plans/Sut}contracting  Report  for 
Individual  Contracts  (Standard  Form 
294) 

AGENCIES:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA). 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Notice  of  request  for  a  revision 

to  an  existing  OMB  clearance  (9000-- 

0006). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501).  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  revision  of  a  currently 
approved  information  collection 
requirement  concerning  Subcontracting 
Plans/Subcontracting  Reporting  for 
Individual  Contracts  (Standard  Form 
294). 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

In  accordance  with  the  Small 
Business  Act  (15  U.S.C.  631  «  seq.). 
contractors  receiving  a  contract  for  more 
than  $10,000  agree  to  have  small  and 
small  disadvantaged  business  concerns 
participate  in  the  performance  of  the 
contract  as  far  as  practicable. 
Contractors  receiving  a  contract  of  a 
modification  to  a  contract  expected  to 
exceed  S500.000  ($1,000,000  for 
construction)  must  submit  a 
subcontracting  plan  that  provides 
maximum  practicable  opjxjrtunities  for 
small  and  small  disadvantaged  business 
concerns.  Specific  elements  required  to 
be  included  in  the  plan  are  specified  in 
section  8(d)  of  the  Small  Business  Act 
and  implemented  in  FAR  subpart  19.7. 
FAR  case  92-39  proposes  to  increase  the 
effective  period  for  master 
subcontracting  plans  from  1  year  to  3 
years  (FAR  19.704).  This  change  is 
exp>ected  to  decrease  the  number  of 
subcontract  plans  per  year  and 
associated  hours  by  approximately  10 
percent. 


In  conjunction  with  these  plans, 
contractors  must  submit  semiannual 
reports  of  their  progress  on  Standard 
Form  294,  Subcontracting  Report  for 
Individual  Contracts. 

A  satisfactory  subcontracting  plan  is 
required  before  a  contract  exceeding 
5500,000  ($1,000,000  for  construction) 
can  be  awarded.  The  contracting  officer 
must  examine  the  information  in  the 
proposed  plan  to  determine  if  the  plan 
is  in  compliance  with  the  Small 
Business  Act  and  the  FAR.  In  addition, 
the  information  is  used  for  policy  and 
management  control  purposes. 

Information  submitted  on  Standard 
Form  294  is  used  to  assess  contractors' 
compliance  with  their  subcontracting 
plans. 

B.  Annual  Reporting  Burden 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration.  FAR 
Secretariat,  18th  &  F  Streets  NW..  room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

The  annual  ref>orting  burden  is 
estimated  as  follows:  Respondents. 
1.625;  responses  i>er  respondent.  14; 
total  annual  responses,  22.750; 
preparation  hours  per  response.  11;  and 
total  response  burden  hours.  250.250. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
1.625;  hours  per  recordkeeper.  121;  and 
total  recordkeeping  burden  hours 
196,625. 

0BTAIN4NG  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS).  room  4037. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0006.  FAR  case  92-39.  Master 
Subcontracting  Plans,  in  all 
correspondence. 

Dated:  August  13. 1994.  _ 
Beverly  Fayson. 
FAR  Secretariat. 
(FR  Doc.  94-22013  Filed  9-6-94;  8:45  am| 
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DEPARTMENT  OF  EDUCATION 

Recognition  of  Accrediting  Agencies, 
State  Agencies  for  Approval  of  Public 
Postsecondary  Vocational  Education, 
and  State  Agencies  for  Approval  of 
Nurse  Education 

AGENCY:  Department  of  Education. 
ACTION:  Request  for  comments  on 
Agencies  applying  to  the  Secretary  of 
Initial  Recognition  or  Renewal  of 
Recognition. 


DATES:  Commentors  should  submit  their 
written  comments  by  October  24, 1994 
to  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  S.  Person,  Chief,  Accrediting 
Agency  Evaluation  Branch,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  room  3036 
ROB-3.  Washington,  DC  20202-5171, 
telephone:  (202)  708-7417. 
SUBMISSJON  OF  THIRD-PARTY  COMMENTS: 
The  Secretary  of  Education  recognizes, 
as  reliable  authorities  as  to  the  quality 
of  education  offered  by  institutions  or 
programs  within  their  scope,  accrediting 
agencies  and  State  approval  agencies  for 
public  postsecondary  vocational 
education  and  nurse  education  that 
meet  certain  criteria  for  recognition.  The 
purpose  of  this  notice  is  to  invite 
interested  third  parties  to  present 
written  comments  on  the  agencies  listed 
in  this  notice  that  have  applied  for 
initial  or  continued  recognition. 

The  National  Advisory  Committee  on 
histitutional  Quality  and  Integrity  (the 
"Advisory  Committee")  advises  the 
Secretary  of  Education  on  the 
recognition  of  accrediting  agencies  and 
State  approval  agencies.  The  Advisory 
Committee  is  scheduled  to  meet 
December  5-6. 1994  in  Washington,  DC. 
All  written  comments  received 
regarding  the  agencies  listed  in  this 
Notice  will  be  considered  by  both  the 
Advisory  Committee  and  the  Secretary, 

The  following  agencies  will  be 
reviewed  during  the  December  1994 
meeting  of  the  Advisory  Committee: 

Nationally  Recognized  Accrediting 
Agencies  and  Associations 

Petitions  for  Initial  Recognition 

1.  American  Board  for  Accreditation 
in  Psychoanalysis  (requested  scope  of 
recognition:  the  accreditation  of  free- 
standing psychoanalytic  training 
institutes  that  confer  postgraduate 
certificates  in  psychoanalysis). 

2.  National  Enviroimienta!  Health 
Science  and  Protection  Accreditation 
(requested  scope  of  recognition:  the 
accreditation  of  baccalaureate  programs 
in  environmental  health  science  and    " 
protection). 


Petitions  for  Renewal  of  Recognition 

1.  Accrediting  Council  for  Continuing 
Education  and  Training,  Accrediting 
Commission  (requested  scope  of 
recognition:  the  accreditation  of  non- 
collegiate  continuing  education 
institutions  and  programs). 

2.  Distance  Education  and  Training 
Council  (formerly  the  National  Home 
Study  Council)  (requested  scope  of    - 
recognition:  the  accreditation  of 
institutions  whose  programs  are 
designed  for  distance  learning  or 
training  in  a  discipline  or  skill  that 
leads  to  either  a  certificate  or  an 
academic  degree  from  the  associate  to 
the  master's  level). 

Interim  Reports 

(An  interim  report  is  a  follow-up 
report  on  an  accrediting  agency's 
compliance  with  specific  criteria  for 
recognition  that  was  requested  by  the 
Secretary  when  the  Secretary  granted 
recognition  to  the  agency) — 

1.  American  Bar  Association,  Council  of 

the  Section  of  Legal  Education  and 
Admission  to  the  Bar 

2.  Accrediting  Commission  of  Career 

Schools  and  Colleges  of  Technology 
[formerly  the  National  Association 
of  Trade  and  Technical  Schools] 

3.  American  Optometric  Association, 

Council  on  Optometric  Education 

4.  American  Psychological  Association. 

Committee  on  Accreditation 

5.  American  Veterinary  Medical 

Association,  Committee  on 
Veterinary  Technician  Education 
and  Activities 

6.  American  Veterinary  Medical 

Association,  Council  on  Education 

7.  Commission  on  Opticianry 

Accreditation 

8.  Middle  States  Association  of  Colleges 

and  Schools,  Commission  on 
Secondary  Schools 

9.  National  Council  for  Accreditation  of 

Teacher  Education 

10.  North  Central  Association  of 

Colleges  and  Schools,  Commission 
on  Schools 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petitions  for  Renewal  of  Recognition 

1.  Oklahoma  State  Board  of  Vocational 

and  Technical  Education 

2.  Oklahoma  State  Regents  of  Higher 

Education 

3.  Utah  State  Board  of  Vocational 

Education 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Petitions  for  Renewal  of  Recognition 
1.  Maryland  State  Board  of  Nursing 


In  accordance  with  the  Federal  policy 
governing  the  granting  of  academic 
degrees  by  Federal  agencies  (approved 
by  letter  from  the  Director,  Bureau  of  the 
Budget,  to  the  Secretary,  Health, 
Education,  and  Welfare,  dated 
December  23. 1954),  the  Secretary  of 
Education  is  required  to  establish  a 
review  committee  to  advise  the 
Secretary  concerning  any  legislation 
that  may  be  proposed  which  would 
authorize  the  granting  of  degrees  by  a 
Federal  agency.  The  review  committee 
forwards  its  recommendation 
concerning  a  Federal  agency's  proposed 
degree-granting  authority  to  the 
Secretary,  who  then  forwards  the 
committee's  recommendation  and  the 
Secretary's  recommendation  to  the 
Office  of  Management  and  Budget  for 
review  and  transmittal  to  the  Congress. 
The  Secretary  uses  the  Advisory 
Committee  as  the  review  committee 
required  for  this  purpose.  Accordingly, 
the  Advisory  Committee  will  review  the 
following  institution  at  its  December 
meeting: 

Proposed  Master's  Degree-Granting 
Authority 

1.  Command  and  Staff  College, 
Marine  Corps  University,  Quantico. 
Virginia  (for  the  Master  of  Military 
Studies  degree) 

Public  Inspection  of  Petitions  and 
Third-Party  Comments 

All  petitions  and  interim  reports,  and 
those  third-party  comments  received  in 
advance  of  the  meeting,  will  be 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  ROB-3, 
Room  3036,  7th  and  D  Streets,  SW., 
Washington,  DC  20202-5171,  telephone 
(202)  708-7417  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  7  p.m..  Eastern  time. 
Monday  through  Friday. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doa  94-21985  Filed  9-6-94:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Advisory  Committee  on  Human 
Radiation  Experiments;  Agency 
Information  Collections  Under  Review 
by  the  Office  of  Management  and 
Budget 

AGENCY:  Advisory  Committee  on  Human 
Radiation  Experiments. 
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ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Advisory  Committee  on 
Human  Radiation  Experiments  (ACHRE) 
has  submitted  the  information 
collections  listed  at  the  end  of  this 
notice  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  under 
provisions  of  the  Paperwork  Reduction 
Act  (Pub.  L.  96-511.  44  U.S.C.  3501  ef 
seq.]. 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection:  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  by 
September  15, 1994.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  OMB's  Tim  Hunt  of  your 
intention  to  do  so.  as  soon  as  possible. 
He  may  be  telephoned  at  (202)  395- 
5871.  (Also,  please  notify  the  ACHRE 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  Tim 
Hunt.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  726  Jackson 
Place  N.W.,  Washington.  D.C.  20503. 
(Comments  should  also  be  addressed  to 
the  ACHRE  at  the  address  below.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Taylor,  Advisory  Committee  on 
Human  Radiation  Experiments 
(ACHRE).  1726  M  Street,  N.W.,  Suite 
600,  Washington.  DC  20036.  Ms.  Taylor 
may  be  telephoned  at  (202)  254-9795. 
FAX  202-254-9827. 

SUPPLEMENTARY  INFORMATION:  The  first 

collection  submitted  to  OMB  for  revievv 
was: 

1.  Advisory  Committee  on  Human 
Radiation  Experiments; 
,    2.  ACHRE-1; 

3.  N.A.; 

4.  Patient  Interview  Study; 

5.  New; 

-    6.  One-time; 
7.  Voluntary" 


8.  Individuals  or  households;  Federal 
agencies  or  employees;  non-profit 
institutions; 

9.  1.050  respondents; 

10.  1.29  responses  per  respondent; 

11.  .2259  hours  per  response; 

12.  305  hours  total  annual  burden; 

13.  The  ACHRE-1  will  be  used  to 
collect  data  concerning  whether 
oncology  patients  seeking  medical  care 
at  major  research  institutions  believe 
they  are  participants  in  research;  the 
perceived  voluntariness  of  this 
participation;  and  patients'  reasons  for 
agreeing  to  participate.  Data  collected 
will  be  used  by  ACHRE  in  its 
deliberations  and  its  final  report  which 
may  include  recommendations  for 
future  policies  involving  research  with 
human  beings. 

The  second  information  collection 
submitted  was: 

1.  Advisory  Committee  en  Human 
Radiation  Experiments; 

2.  ACHRE-2; 

3.  N.A.; 

4.  Research  Proposal  Review  Project; 

5.  New; 

6.  One-time; 

7.  Voluntary; 

8.  Federal  agencies  or  employees; 
non-profit  institutions; 

9.  100  respondents; 

10.  1  response  per  respondent; 

11.  2.5  hours  per  response; 

12.  250  hours  total  annual  burden; 

13.  The  ACHRE-2  will  collect  data  on 
contemporary  research  protocols  and 
materials.  Data  will  be  used  by  the 
ACHRE  in  its  deliberations  and  final 
report,  which  may  include 
recommendations  for  future  policies 
involving  research  with  human  subjects. 
Respondents  will  be  agencies  and 
grantee  institutions. 

Statutory  Authority:  Section  2(a)  of  th<! 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
96-511),  which  amended  Chapter  35  of  Title 
44  United  States  Code  (See  44  U.S.C.  3506(a) 
and  (c)(1)). 

Issued  in  Washington.  D.C.  August  31. 
1994. 

Yvonne  M.  Bishop, 

Director.  Office  of  Statistical  Standards. 

Energy  Information  Administration. 

IFK  Doc.  94-22010  Filnd  9-6-94:  8:45  am) 
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Financial  Assistance  for  Utility  Battery 
Storage  Program 

AGENCY:  Department  of  Energy, 
Albuquerque  Operations  Office. 
ACTION:  Notice  of  Intent  to  Award  a 
Noncompetitive  Financial  Assistance. 

SUMMARY:  The  Albuquerque  Operations 
Office  (AL).  pursuant  to  10  CFR 


600.7(b)(2),  intends  to  award,  on  a 
noncompetitive  basis,  a  cooperative 
agreement  to  Omnion  Power 
Engineering  Corporation  of  East  Troy, 
Wisconsin. 

DATES:  Award  to  be  effective  September 
1.1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Address  comments  to  the  attention  of 
Erwin  E.  Fragua,  Department  of  Energy, 
Albuquerque  Operations  Office,  P.O. 
Box  5400,  Albuquerque,  NM  87185- 
5400  (505) 845-6442. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  to  be  served  by  this  award  is  to 
advance  the  Department's  goal  of 
cooperating  with  the  electric  utility  and 
manufacturing  industries  to  develop 
battery  storage  systems  as  an 
economically  attractive  utility  resources 
option  by  the  end  of  this  decade.  Battery 
energy  storage  can  help  utilities  address: 
increased  competition  with  respect  to 
electricity  supply,  greater  required 
energy  efficiency,  and  more  restrictive 
environmental  regulations  by 
improving:  cost-effectiveness, 
reliability,  and  power  quality,  and  by 
reducing  the  environmental  impact  of 
electricity  generation  and  distribution. 
The  particular  significance  of  the 
development  to  be  funded  is  a 
demonstrable  battery  storage  system  that 
can  be  evaluated  and  tested  by  an 
electric  utility.  It  is  anticipated  that  the 
cost-shared  cooperative  agreement  will 
be  funded  annually  for  a  total  project 
period  of  two  years.  The  government's 
funding  of  this  cooperative  agreement  is 
subject  to  the  availability  of  funds. 

This  noncompetitive  action  is  based 
on  continuation  of  this  program  which 
is  presently  funded  by  the  DOE  and  for 
which  competition  for  support  would 
have  a  significant  adverse  effect  on 
continuity  or  completion  of  the 
program. 

Issued  in  Albuquerque.  Now  Mexico,  on 
August  12. 1994. 
Richard  A.  Marquez, 
Assistant  Manager  for  Management  and 
Administration. 
IFR  Doc.  94-22008  Filed  9-6-94:  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  EQ94-91-000,  et  al.] 

Entergy  Power  Development 
Corporation,  et  a!.;  Electric  Rate  and 
Corporate  Regulation  Filings 

August  30.  1994.  - 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1,  Entergy  Power  Development 
Corporation 

(Docket  No.  EG94-91-000] 

On  August  23. 1994,  Entergy  Power 
Development  Corporation,  Three 
Financial  Centre,  Suite  210,  900  South 
Shackleford  Road,  Little  Rock,  Arkansas 
72211,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended  by 
section  711  of  the  Energy  Policy  Act  of 
1992. 

The  applicant  is  a  corporation  that  is 
engaged  directly  or  fndirectly  and 
exclusively  in  owning  or  operating,  or 
both  owning  and  operating,  several 
electric  power  facilities  and  engaging  in 
project  development.  The  applicant  has 
previously  been  found  to  be  ah  exempt 
wholesale  generator.  The  applicant 
intends  to  acquire  an  interest  in  a  1292 
MW  oil-fired  electric  power  production 
facility  located  in  Pakistan. 

Comment  date:  September  19, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Entergy  Pakistan,  Ltd. 

[Docket  No.  EG94-92-000) 

On  August  23. 1994.  Entergy  Pakistan, 
Ltd.,  Three  Financial  Centre,  Suite  210, 
900  South  Shackleford  Road.  Little 
Rock,  Arkansas  72211.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended  by  section  711  of  the 
Energy  Pohcy  Act  of  1992. 

The  applicant  is  a  corporation  that  is 
engaged  indirectly  and  exclusively  in 
owning  and  operating  a  1292  MW  oil- 
fired  electric  power  production  facility 
located  in  Pakistan  and  engaging  in 
project  development. 

Comment  date:  September  19, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Destec  Operating  Canada,  Inc. 

(Docket  No.  EG94-93-0001 

August  24, 1994,  Destec  Operating 
Canada,  Inc.  (Destec),  c/o  Alisa  B. 
Speck,  Esq.,  Destec  Energy.  Inc.  2500 
atyWest  Blvd..  Houston,  TX  77210- 
4411.  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 


JMI 


generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Destec  is  an  Ontario  corporation 
formed  to  operate  an  eligible  facility 
located  in  the  Province  of  Ontario, 
Canada.  The  eligible  facility  is  a 
nominally-rated  109  MW  electric 
generating  facility  consisting  of  one 
combustion  gas  turbine  generator  and 
one  steam  turbine  generator  and  related 
facilities. 

Comment  date:  September  19, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Altresco  Pittsfield,  L.P. 

(Docket  No.  EG94-96-0001 

On  August  25, 1994,  Altresco 
Pittsfield,  LP.  ("Altresco"),  with  its 
address  at  One  Bowdoin  Square,  Boston 
MA  02114.  filed  with  the  Federal 
Energy  Regulatory  Commission  (the 
"Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Altresco  is  the  lessee  and  operator  of 
an  approximately  165  MW  (net)  gas- 
fired  cogeneration  facility  (the 
"Facility")  located  in  Pittsfield. 
Massachusetts.  The  Facihty  commenced 
commercial  operation  in  September. 
1990.  Altresco  will  sell  all  of  the  electric 
energy  produced  by  the  Facility  at 
wholesale.  Electric  energy  produced  by 
the  Facility  is  sold  to  New  England 
Power  Company,  Commonwealth 
Electric  Company  and  Cambridge 
Electric  Light  Company. 

Comment  date:  September  19. 1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Southern  California  Edison  Company 

(Docket  Nos.  ER84-75-019,  ER86-271-O00 
and  ER87-365-0001 

Take  notice  that  on  August  24. 1994, 
Southern  California  Edison  Company 
tendered  for  filing  its  compliance  refund 
report  in  the  above-referenced  dockets. 

Comment  date:  September  14, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  PSI  Enei:gy,  Inc. 

(Docket  No.  ER94-1401-0001 

Take  notice  that  PSI  Energy.  Inc.  (PSI) 
on  August  23, 1994.  tendered  for  fiUng 
an  amended  Service  Schedule  in  the 
FERC  Filing  in  Docket  No.  ER94-141- 
000  to  comply  with  a  FERC  Staff 
request. 


Copies ijf  the  filing  were  served  to  the 
Louis  Dreyfus  Electric  Inc..  Connecticut 
Department  of  Public  Utility  Control 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  do(e:  September  14, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  PacifiCorp 

[Docket  .No.  ER94-1 4.1 2-000) 

Take  notice  that  PacifiCorp,  on 
August  8, 1994,  tendered  for  filing  an 
amendment  to  its  filing  of  the  June  28, 
1994,  First  Amendment  to  Transmission 
to  Service  and  Operating  Agreement 
between  Utah  Associated  Municipal 
Power  Systems  (UAMPS)  and 
PacifiCorp. 

PacifiCorp  is  amending  its  filing  in 
consultation  with  Commission  Staff  in 
order  to  clarify  designated  rate  schedule 
supplements  to  PacifiCorp  Rate 
Schedules,  FERC  Nos.  280  and  297. 
PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
effective  date  of  July  1,  1994,  be 
assigned  to  the  fifing. 

Copies  of  this  amended  filing  were 
supplied  to  UAMPS,  the  Utah  Public 
Service  Commission  and  the  Public 
Utility  Commission  of  Oregon. 

Comment  date:  September  14,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Puget  Sound  Power  &  Light  Company 

[Docket  No.  ER94-1 4 15-000) 

Take  notice  that  on  August  15, 1994, 
Puget  Sound  Power  &  Light  Company 
tendered  for  filing  an  amendment  to  its 
June  30. 1994.  filing  in  the  above- 
referenced  docket. 

Comment  date:  September  14,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Detrbit  Edison  Company 

[Docket  No.  ER94-1458-000J 

Take  notice  that  on  July  15. 1994, 
Detroit  Edison  Company  (Detroit) 
tendered  for  filing  a  letter  agreement 
concerning  certain  payments  made  by 
Detroit  to  its  five  wholesale  customers. 
Comment  date:  September  12.  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Black  Hills  Power  and  Light 
Company 

[Docket  No.  ER94-1 542-000) 

Take  notice  that  on  August  24,  1994. 
Black  Hills  Power  and  Light  Company 
(Black  Hills)  and  Executed  Service 
Agreement  with  Basin  Electric  Power 
Cooperative. 

Comment  date:  September  14. 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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11.  Upper  Peninsula  Power  Company 

(Docket  No.  ES94-36-0001 

Take  notice  that  on  August  24. 1994. 
Upper  Peninsula  Power  Company  filed 
an  application  under  §  204  of  the 
Federal  Power  Act  seeking  authority  to 
issue  up  to  $18  million  of  unsecured 
promissory  short-term  notes  to  be  issued 
on  or  before  October  1, 1996,  with  final 
maturity  date  no  later  than  October  1. 
1997. 

Comment  date:  September  23,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Baltimore  Gas  and  Electric 
Company 

IDocket  No.  ES94-37-0001 

Take  notice  that  on  August  25,  1994. 
Baltimore  Gas  and  Electric  Company 
filed  an  appUcation  under  §204  of  the 
Federal  Power  Act  seeking  authority  to 
issue  not  more  than  $600  million  of 
short-term  unsecured  promissory  notes, 
commercial  paper  notes,  and/or 
medium-term  notes  to  be  issued  not 
later  than  December  31, 1996,  with  final 
maturity  date  no  later  than  December 
31.1997. 

Comment  date:  September  26, 1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Tenaska  Washington  Partners,  L.P. 

IDoiket  No.  QF92-91-004I 

On  August  19,  1994,  Tenaska 
Washington  Partners,  L.P.  (Tenaska)  of 
1044  North  115  Street,  Suite  400. 
Omaha.  Nebraska  68154,  submitted  for 
filing  an  application  for  recertification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  Jias  been  made  that  the 
.submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  is 
located  at  the  BP  Oil  Refinery  in 
Femdale,  Washington.  The  facility 
consists  of  two  combustion  turbine 
generators,  two  supplementary-fired 
heat  recovery  boilers,  and  an  extraction/ 
condensing  steam  turbine  generator 
(STG).  Steam  recovered  from  the  STG  is 
used  in  the  heating  of  hydrocarbons  and 
the  evaporation  of  liquid  hydrocarbons 
for  distillation  and  refining.  The 
primary  energy  source  is  natural  gas. 
The  maximum  net  electric  power 
production  capacity  of  the  facility  is  245 
MW. 

The  certification  of  the  facility  was 
originally  issued  to  Tenaska  on  June  3, 

1992.  (59  FERC  1 62,235  (1992)).  and  the 
recertification  issued  on  November  23. 

1993.  (65  FERC  1 62.171  (1993)).  The 
instant  recertification  is  requested  by 
the  applicant  to  reflect  a  recent 


restructuring  of  the  o\v'nership  of  the 
partnership.  All  other  facility 
characteristics  remain  unchanged  as 
described  in  the  previous  certification 
and  recertification. 

Comment  date:  October  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 

Secretary.  ' 

[FR  Doc.  94-21988  Filed  9-6-94;  8:45  ami 
BJLUNG  COOE  6717-01-P 


[Docket  No.  CP94-327-001,  et  al.] 

Koch  Gateway  Pipeline  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

August  29, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Koch  Gateway  Pipeline  Company 

IDocket  No.  CP94-327-001] 

Take  notice  that  on  August  24, 1994, 
Koch  Gateway  Pipeline  Company 
(KGPC),  600  Travis  Street,  P.O.  Box 
1478.  Houston,  Te.xas  77251-1478,  filed 
in  Docket  No.  CP94-327-001  an 
amendment  to  the  pending  application 
for  a  certificate  of  public  convenience 
and  necessity  filed  on  April  1, 1994,  in 
Docket  No.  CP94-327-O00  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  to 
reflect  revised  tariff  sheets  containing 
the  proposed  Pooling  Rate  Schedule, 
Pooling  Service  Agreement  and  certain 
amendments  to  the  General  Terms  and 
Conditions  relating  to  the  incorporation 
of  the  Pooling  Service  into  KGPC's  tariff, 
all  as  more  fully  set  forth  in  the 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


By  the  pending  application  in  Docket 
No.  CP94-327-000.  KGPC  requests 
authorization  to  establish  Rate  Schedule 
PS  (Pooling  Service),  which  will  create 
10  paper  pooling  points  across  KGPC's 
system,  subject  to  Section  20  of  the 
General  Terms  and  Conditions  of 
KGPC's  tariff  and  the  Imbalance 
Resolution  Procedures  of  KGPC's  tariff. 

KGPC  states  that  after  meeting  with 
interveners  in  this  docket,  KGPC  has 
made  certain  revisions  to  its  initial 
proposal  which  reflect  changes 
modifying  the  priority  accorded  pooling 
service,  revisions  to  the  characterization 
of  the  liability  of  KGPC  in  the  event  the 
pooling  service  is  utilized,  and 
clarifications  of  a  non-substantive 
nature  in  the  text  of  the  tariff  sheets. 

Comment  date:  September  19, 1994, 
in  accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Southern  Natural  Gas  Company 

IDocket  No.  CP94-712-0001 

Take  notice  that  on  August  12,  1994. 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham.  Alabama  35203.  filed  in  • 
Docket  No.  CP94-7 12-000  an 
application  pursuant  to  §§  157.205  and 
157.216(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  permission  to  abandon 
certain  measurement  facilities  under  the 
certificate  issued  in  Docket  No.  CP82- 
406-000.  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  is  open  to  public  inspection. 

Southern  proposes  to  abandon  their 
Oakman  Delivery  Point  meter  station 
which  was  used  as  an  offsystem 
submeasurement  point  to  determine  the 
specific  volumes  flowing  to  the  Towns 
of  Oakman  and  Parrish  in  Walker 
County  Alabama.  Southern  states  that  it 
is  currently  authorized  to  deliver 
natural  gas  to  Alabama  Gas  Corporation 
(Alagasco)  at  the  Parrish-Oakman 
Deliver)'  Point  pursuant  to  a  service 
agreement  imder  Rate  Schedule  FT. 
Southern  states  that  as  of  October  31. 
1993.  the  sales  service  agreements  that 
Southern  had  with  the  two  towns 
terminated,  however,  Alagasco  has  now 
acquired  the  gas  systems  of  the  two 
towns,  and  would  be  able  to  deliver  the 
natural  gas  to  the  two  towns  with  the 
natural  gas  it  receives  from  Southern. 

Southern  states  that  the  abandonment 
of  facilities  proposed  in  this  application 
would  not  result  in  any  termination  of 
ser\'ice  and  would  not  result  in  a  change 
to  any  volumes  delivered  to  Alagasco. 

Comment  date:  October  13, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  Northern  Natural  Gas  Company 

IDocket  No.  CP94-726-000J 

Take  notice  that  on  August  19,  1994. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP94-726-000  a  request 
pursuant  to  §§  157.205  and  157.216  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
and  transfer  by  sale  to  Peoples  Natural 
Gas  Company  (Peoples)  certain  facilities 
and  install  and  operate  a  delivery  point 
in  Dubuque  County,  Iowa,  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  irt  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  proposes  to  (1)  abandon  and 
transfer  by  sale  to  Peoples  about  7.94 
miles  of  line  with  easements  and  the 
existing  Dubuque,  Iowa  TBS  #1A;  and 
.  (2)  install  and  operate  a  delivery  point 
and  related  facilities  to  allow  Northern 
to  make  deliveries  to  Peoples,  in 
Dubuque  County,  Iowa.  It  is  stated  that 
the  proposed  volumes  are  6,809  Mcfd 
and  528,915  annually,  and  the  cost 
would  be  $156,000. 

Comment  date:  October  13,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Pipeline  Company 

[Docket  No.  CP94-732-0001 

Take  notice  that  on  August  23,  1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP94- 
732-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  new  delivery  point  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-4 13-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  Ble  with  the  Commission  and  open 
to  public  inspection. 

Tennessee  proposes  to  reverse  the 
existing  meter  tube  and  associated 
check  valve  at  existing  Receipt  Meter 
No.  1-1651  located  at  Side  Valve  220F- 
101.1  on  Line  200-1  in  Mercer  County, 
Pennsylvania,  to  provide  a  new  delivery 
point  for  service  to  Vista  Resources  Inc. 
(Vista).  Tennessee  states  that  Receipt 
Meter  No.  1-1651  was  installed  under 
Tennessee's  budget  certificate  issued  in 
Docket  No.  CP80-83.  Tennessee  further 
states  that  Vista  would  reimburse 
Tennessee  approximately  $4,000  to 
establish  the  new  delivery  point. 


Tennessee  explains  that  natural  gas 
would  be  transported  for  Visa  under 
Tennessee's  Part  284  blanket 
transportation  certificate  in  Docket  No. 
CP87-115. 

Comment  date:  Odober  13, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wiU  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  toa  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  furtlier  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  nece.ssity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§157.205  of  the  Regulations  under  thfc 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor. 


the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  fifing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
tbe  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
IFR  Dfx:.  94-21987  Filed  &-6-94:  8:4=^ am) 

BILUNG  COOE  6717-01-P 


[Docket  No.  TM95-1 -1-000] 

Alabama-Tennessee  Natural  Gas 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  31,  1994. 

Take  notice  that  on  August  26.  1994. 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet  with  a 
proposed  effective  date  of  Octol)er  1. 
1994: 

.Sixth  Revised  ShetM  No.  4 

Alabama-Tennessee  states  that  the 
purpose  of  this  filing  is  to  reflect  a 
$0.0002  per  dekatherm  decrease  in 
Alabama-Tennessee's  rates  under  its 
Annual  Charge  Adjustment  ("ACA") 
clause  that  results  from  a  corresponding; 
decrea.se  in  the  annual  charge  assessed 
Alabama-Tennessee  by  the  Commission. 

Alabama-Tennessee  requests  any 
waiver  that  may  be  required  in  order  to 
accept  and  approve  this  filing  as 
submitted. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  sales  and 
transportation  customers  and  affe<:ted 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intenene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
NorthCapitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  8,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  b** 
taken  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partv 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-21937  Filed  9-&-94:  8:45  anil 

BILUNG  CODE  8717-01-M 


[Docket  Nos.  ER94-1409-000  and  EL94-8&r 
000] 

Cambridge  Electric  Light  Company; 
Notice  of  Initiation  of  Proceeding  and 
Refund  Effective  Date 

September  1. 1994. 

Take  notice  that  on  August  26, 1994. 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  an 
investigation  in  Docket  No.  EL94-88- 
000  under  section  206  of  the  Federal 
Power  Act. 

The  refund  effective  date  in  Docket 
No.  EL94-«8-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-21991  Filed  9-6-94;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  TM95-1-21-000) 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  31. 1994. 

Take  notice  that  on  August  26, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  October  1, 1994: 

Fifth  Revised  Sheet  No.  25 
Fifth  Revised  Sheet  No.  26 
Fifth  Revised  Sheet  No.  27 
Fifth  Revised  Sheet  No.  28 
Third  Revised  Sheet  No.  29 
Third  Revised  Sheet  No.  .10 
Fourth  Revised  Sheet  No.  30,^ 

Columbia  states  that  the  listed  tariff 
sheets  set  forth  the  adjustment  to  its 
rates  applicable  to  the  Annual  Charge 
Adjustment,  pursuant  to  the 
Commission's  Regulations  and  Section 
34  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1. 

Columbia  states  that  it  is  cancelling 
certain  tariff  sheets  and  removing 
references  on  other  tariff  sheets 
regarding  the  terms  "Settling  Parties" 
and  "Non-Settling  Parties"  since  there 
are  no  "non-settling  parties"  by  virtue  of 
the  Commission's  Order  issued  June  22, 
1994.  in  Docket  Nos.  RP91-160-009  and 
RP91-161-012.  et  al. 


Columbia  states  that  copies  of  the 
fding  were  served  upon  the  company's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  8, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.    - 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-21941  Filed  9-6-94;  8:4S  am) 
BILUNG  CODE  6717-Ot-M 


[Docket  Nos.  EL93-44-000  and  EC93-13- 
001J 

Official  Bondholders'  Committee  of 
EUA  Power  Corporation;  Notice  of 
Filing 

August  31.  1994. 

Take  notice  that  on  August  30,  1994, 
the  Official  Bondholders  Committee  of 
EUA  Power  Corporation  tendered  for 
filing  a  request  for  approval  of  the 
amended  plan  of  reorganization  for 
Great  Bay  Power  Corporation,  that  is  to 
be  filed  with  the  United  States 
Bankruptcy  Court  for  the  District  of  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  9, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


JMI 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-21989  Filed  9-6-94:  8:45  ami 

BILLING  COOE  6717-01-M 


[Docket  No.  RP94-371-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  31, 1994. 

Take  notice  that  on  August  29. 1994. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1.  the 
following  tariff  sheet,  proposed  to  be 
effective  September  29, 1994: 

First  Revised  Sheet  No.  291 

Northern  states  that  such  tariff  sheet 
is  being  submitted  to  provide  that  a 
system  overrun  limitation  cannot  be 
called  after  3:00  p.m.  of  the  gas  day. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
214  and  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211).  All  such  petitions 
or  protests  must  be  filed  on  or  before 
September  8, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-21938  Filed  9-6-94;  8:45  am) 

BILUNG  COOE  e717-«1-M 


[Docket  No.  GT94-65-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  31.  1994. 

Take  notice  that  on  August  29. 1994.  • 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 


Texas  Eastern  states  that  on  July  8, 
1994,  the  Commission  issued  an  Order 
on  Settlements  for  Algonquin  Gas 
Transmission  Company  (Algonquin)  in 
Docket  No.  RP93-14-017,  et  al.  (July  8 
Order).  Pursuant  to  the  July  8  Order, 
certain  current  customers  of  Algonquin 
will  become  direct  customers  of  Texas 
Eastern  (Converting  Customers),' 
effective  September  1, 1994,  by  taking 
assignment  of  their  respective  service 
rights  attributable  to  Algonquin's  Rate 
Schedule  CDS  Service  Agreements  with 
Texas  Eastern  as  of  August  31, 1994, 
under  Texas  Eastern's  Rate  Schedule 
CDS  and  by  executing  the  relevant  Rate 
Schedule  CDS  Service  Agreements  with 
Texas  Eastern. 

Texas  Eastern  states  that  in  order  to 
reflect  the  elimination  of  Algonquin's 
entitlements  under  its  affected  service 
agreements  and  to  reflect  the  relevant 
entitlements  of  the  Converting 
Customers,  it  is  submitting  Seventh 
Revised  Sheet  Nos.  547,  548,  550,  551, 
554, 555, 557, 558, 561, 562,  564,  565, 
568,  569,  571,  572,  576,  577,  579,  580, 
582,  583.  600  and  601  and  Eighth 
Revised  Sheet  Nos.  546,  549,  553,  556, 
.560,  563,  567,  570,  575,  578,  581  and 
599  to  reflect  necessary  modifications  to 
.Se<:tions  9.2,  9.3,  9.4,  9.5,  9.9  and  14.4 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff.  Sixth  Revised 
Volume  No.  1. 

Texas  Eastern  states  that  in  addition 
to  the  changes  discussed  above,  it  is 
submitting  Seventh  Revised  Sheet  Nos. 
547. 550, 554, 557, 561,  564,  568,  571, 
576,  579,  582  and  600  to  reflect  the 
modifications  to  Sections  9.2,  9.3,  9.4, 
9.5,  9.9  and  14.4  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1  necessary 
to  reflect  a  new  firm  customer  under 
Texas  Eastern's  Rate  Schedule  FT-1. 
Base  and  Operational  Segment  Capacity 
Entitlements  have  been  reallocated  from 
Available  Firm  capacity  to  James  River 
Paper  Company,  Inc.  (James  River 
Paper).  The  Rate  Schedule  FT-1  Serv  ice 
Agreement  for  James  River  Paper  is 
effective  on  September  1.  1994. 

Texas  Eastern  states  that  in  addition 
to  the  changes  discussed  above,  it  is 
submitting  the  tariff  sheets  listed  on 
Appendix  A  to  reflect  a  modification  to 
Sections  9.2,  9.3,  9.4,  9.5,  9.9  and  14.4 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff,  Sixth  Revised 


Volume  No.  1  which  aggregates  each 
customer's  multiple  lines  of  Base  and 
Operational  Segment  Capacity 
Entitlements,  as  previously  shown,  into 
a  single  line.. The  total  Base  and 
Operational  Segment  Capacity 
Entitlements  for  each  customer  have  not 
changed  as  a  result  of  such  aggregation. 

The  proposed  effective  date  of  the 
tariff  sheets  is  September  1, 1994,  the 
date  approved  by  the  Commission  in  the 
July  8  Order  and  the  effective  date  of  the 
Rate  Schedule  FT-1  Service  Agreement 
for  James  River  Paper. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions.  Copies  of  this  filing  have 
also  been  served  on  the  Converting 
Customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  8,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-21939  Filed  9-6-94;  8:45  iim| 

BtLUNG  CODE  6717-01-M 


'  Bay  Slate  Gas  Company,  Boston  Gas  Companv. 
Bristol  and  Warren  Gas  Company.  Colonial  Gas 
Company.  Commonwealth  Gas  Company, 
Connecticut  Natural  Gas  Corporation,  Consolidated 
Edison  Company  of  New  York,  Inc..  Dartmouth 
Power  and  Associates.  Fall  River  Gas  Company, 
New  Jersey  Natural  Gas  Company.  North  Allleboro 
Gas  Company,  Northern  Utilities,  Inc.,  Orange  and 
Rockland  Utilities,  Inc..  The  Providence  Gas 
Ojmpany.  and  Yankee  Gas  Services  Company. 


[Docket  No.  RP94-161-003] 

U-T  Offshore  System;  Motion  to  Place 
Suspended  Tariff  Sheets  Into  Effect 

August  31, 19*4. 

Take  notice  that  on  August  25,  1994, 
U-T  Offshore  System  (U-TOS)  filed, 
pursuant  to  Section  4(e)  of  the  Natural 
Gas  Act  and  §  154.67  of  the 
Commission's  Regulations,  filed  to  place 
into  effect  on  September  1. 1994,  subject 
to  refund,  the  tariff  sheets  reflecting  a 
change  in  rates  and  charges  that  were 
suspended  in  this  proceeding  by  the 
Commission's  Order  of  March  31, 1994. 

In  addition,  in  accordance  with  the 
Commission's  May  31, 1994,  order 
clarifying  the  March  31, 1994, 
suspension  order,  U-TOS  moves  to 
place  into  effect  on  September  1,  1994, 
the  suspended  tariff  sheets,  without 
refund  condition,  which  eliminate  its 


Interruptible  Revenue  Crediting 
Mechanism. 

On  March  1, 1994,  U-TOS  filed 
revised  tariff  sheets  with  the 
Commission  that  provided  for  a  general 
increase  in  the  rates  for  U-TOS' 
jurisdictional  transportation  services.  In 
such  filing,  U-TOS  also  included  tariff 
sheets  which  eliminated  its 
Interruptible  Revenue  Crediting 
Mechanism.  On  March  31, 1994,  the 
Commission  issued  an  order  that, 
among  other  things,  accepted  U-TOS' 
tariff  sheets  and  suspended  them  for 
five  months,  or  until  September  1, 1994. 
As  to  the  tariff  sheets  which  eliminated 
U-TOS'  Interruptible  Revenue  Crediting 
Mechanism,  the  Commission  provided 
in  its  March  31, 1994,  suspension  that 
they  could  go  into  effect  on  September 
1, 1994,  subject  to  refund  and  hearing. 
However,  in  its  June  23, 1994,  "Order 
Clarifying  Previous  Order  and  Denying 
Rehearing"  the  Commission  clarified 
that  the  tariff  sheets  which  eliminated 
the  Interruptible  Revenue  Crediting 
Mechanism  could  go  into  effect  on 
September  1, 1994,  without  refund 
condition  and  without  being  subject  to 
a  hearing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedures,  18 
CFR  385.211.  All  such  protests  should 
be  filed  on  or  before  September  8.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Ca.shel!, 
Secretary. 
[FR  Doc.  94-21940  Filed  9-6-94;  8:45  ami 

BILUNG  COOE  6717-01-M 

[Docket  No.  CP94-740-000] 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

Soptemlx;r  1,  1994. 

Take  notice  that  on  August  26, 1994, 
Williams  Natural  Gas  Company  (WNG), 
One  Williams  Center,  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Dorset 
No.  CP94-740-000,  a  request  pursuant 
to  §§  157.205  and  157.212(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  install 
additional  measuring  and  appurtenant 
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facilities  for  Western  Resources,  Inc. 
(WRI)  in  Johnson  and  Wyandotte 
Counties,  Kansas  and  for  Missouri  Gas 
Energy  (MGE)  in  Johnson  County, 
Kansas  under  the  blanket  certificate 
issued  in  Docket  No.  CP82-479-000, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  states  that  as  a  result  of  WRI 
selling  its  Missouri  distribution  assets  to 
MGE,  effective  January  31, 1994,  it  is 
necessary  for  WNG  to  reconfigure  its 
measurement  facilities  to  more 
accurately  determine  the  volumes 
delivered  to  WRI  and  MGE.  WNG 
asserts  that  the  gas  deUvered  through 
the  new  facilities  is  not  additional 
volume,  but  rather  individual 
measurement  of  existing  volumes, 
which  will  not  exceed  the  total  volume 
authorized  prior  to  this  request. 

WNG  proposes  (1)  to  install 
measurement  and  appurtenant  facilities 
at  a  new  site  in  Johnson  County,  Kansas 
for  WRI/Roe,  and  at  a  new  site  in 
Wyandotte  County.  Kansas  for  WRI/ 
Fairfax;  (2)  to  replace  measurement  and 
appurtenant  facilities  size  for  size  in 
Johnson  County,  Kansas  for  WRI/ 
Metcalf;  (3)  to  replace  measurement  and 
appurtenant  facilities  with  larger 
facilities  in  Johnson  County,  Kansas  for 
WRI/Antioch;  and  (4)  to  install  new 
measurement  and  appurtenant  facilities 
in  Johnson  County,  Kansas  for  MGE/ 
Stateline.  WNG  indicates  that  MGE/ 
Stateline  and  WRI/Roe  will  share  the 
new  site.  WNG  estimates  that  the  total 
cost  to  construct  these  facilities  will  be 
approximately  51,303,600,  to  be  paid 
with  available  funds. 

WNG  states  that  inasmuch  as  this  is 
a  request  to  install  measuring  and 


appurtenant  facilities  for  existing 
customers  at  new  locations  in  order  to 
more  accurately  measure  volumes  of 
transportation  gas  delivered,  these 
changes  are  not  prohibited  by  an 
existing  tariff,  and  it  has  sufficient 
capacity  to  accomplish  the  deliveries 
specified  without  detriment  or 
disadvantage  to  WNG's  other  customers. 
Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-21990  Filed  9-6-94;  8:45  ami 
BiLUNO  cooE  enr-oi-M 


Pocket  No.  RP94-296-000] 

Williams  Natural  Gas  Company;  Notice 
of  Technical  Conference 

August  31.  1994. 

Take  notice  that  on  Wednesday, 
October  19, 1994,  at  10  a.m.,  the 
Commission's  staff  will  con\'ene  a 
technical  conference  to  allow  the  parties 
to  address  the  issues  outlined  in  the 


Commission's  July  20, 1994,  order  in  the 

above-captioned  proceeding.*  The 

technical  conference  will  be  held  in  a 

room  to  be  designated  at  the  offices  of 

the  Federal  Energy  Regulatory 

Commission,  810  First  Street,  NE., 

Washington,  DC  20426. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-21936  Filed  9-6-94;  8:45  am] 

BILUNO  COOE  6717-01-M 


Office  of  Heatings  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
Of  June  24  Through  July  1, 1994 

During  the  week  of  June  24  through 
July  1. 1994,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  appUcation  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  August  30. 1994. 

Thomas  O.  Mann, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  June  24  through  July  1 ,  1 994] 


Date 


6/27/94 


6'27/94 


Name  and  kxatton  of  applicant 


Howard  W.  Spaletta 


Uttte    River    Village    Campground.    Inc.. 
Townsend,  TN. 


Case  No. 


LWA-0010  Idaho 
Falls,  Idaho 


LEE-0127 


Type  (rf  submission 


Request  for  Heanng  under  DOE  Contractor  Employee 
Protection  Program.  If  granted:  A  heanng  under  1 0 
C.F.R.  Part  708  wouhj  be  heW  on  the  complaint  of 
Howard  W.  Spaletta  that  reprisals  were  taken  against 
him  by  management  officials  of  EG&G  Idaho.  Inc.  as  a 
consequence  of  his  having  disck)sed  safety  concerns  to 
EG&G  Idaho,  Inc.,  the  Department  of  Energy  and  to 
members  of  Congress. 

Exception  to  the  Reporting  Requirements.  If  granted:  Little 
River  Village  Campground.  Inc.  would  not  be  required 
to  file  Form  EIA-782B,  '■Resellers/Retailers"  Monthly 
Petroleum  Product  Sales  Report." 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  APPEALS-Conbrmed 

[Week  of  June  24  through  July  1. 1994] 


Date 


6127194  . 


&27/94 


6/28/94 


6/28/94 
6/28/94 


Name  and  location  of  applicant 


Schiwebel   Petroleum   Corrvany.   Bakers- 
field,  CA. 


Texas  lostruments  Incorporated^  RockvUle, 
N^D. 


Alaska  Aerofuel.  Inc..  Fairtjanks.  Alaska 


6/29/94 


6/29/94 
6'30/94 


6/3a'94 


Keith  E.  Downard,  Carromon.  OH  

Whetess  Drilling  Company.  Shreveport,  LA 


Betty  M.  Daley.  Oak  Ridge.  TN 


Case  No. 


LEE-0t26 
LFA-0395 

LEE-0129 

LEE-0128 
RR272-138 


Brennan   Oil   &   Heating   Company.   Inc., 
Providence.  Rl. 

Covered  Wagon  Train,  Inc.,  Memphis.  TN  .. 


Interstate  Van  Lmes.  »nc-.  Memphis.  TN 


6'3a'94 


6/30/94 


6/30r94 


Robert  Meitmana  Brookevtfte.  MD 


LFA-0396 


LEE-0130 
RR272-143 


RR272-140. 


LFA-0397 


Lou-Jak  Trucking  Service,  Memphis,  TN  .... 


Martin  Intcktng,  Inc.,  Memphis.  TN 


RR272-139 


RR272-t42 


Type  of  submisskjn 


Exception  from  the  Reporting  Requirements.  If  granted; 
Schwebel  Petroleum  Company  wouW  not  be  required  to 
file  Form  EIA-782B,  "Resellers/Retailers  Monthly  Petro- 
leum Product  Sales  Report" 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
May  25.  1994  Freedom  of  Information  Request  Denial 
issued  by  the  Office  o<  Oak  Ridge  Operations  would  be 
rescinded,  and  Texas  Instruments  Incorporated  wouW 
receive  access  to  DOE  information. 

Exception  to  the  Reporting  Requirements.  If  granted: 
Alaska  Aerofuel,  Inc.  wouW  not  be  required  to  file  Form 
EIA-782B,  "Resellers/Retailers  Monthly  Petroleum 
Product  Sales  Report." 

Exceptkxi  to  the  Reporting.  If  granted:  Keith  E.  Downard 
would  not  be  required  to  file  DOE  Form  EIA  7828. 

Request  for  Modificatkxi/Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  If  granted:  The  March  7.  1991  Dismis- 
sal Letter  (Case  No.  RF272-32264)  issued  to  Wheless 
Drilling  Company  woukJ  be  modified  regarding  the 
firm's  application  for  refund  submitted  in  the  Crude  Oil 
refund  proceeding. 

Appeal  of  an  Informabon  Request  DemaL  If  granted;  The 
Jof>e  9.  1994  Freedom  of  Information  Request  Denti 
issued  by  ttie  Office  of  Oak  Ridge  Operations  would  be 
rescinded,  and  Betty  M.  Daley  wouW  receive  access  to 
her  husbafKfs  additional  medrcal  history  records  from 
March  1994  to  June  1947. 

Exception  to  the  Reportng  Requirements.  If  granted: 
Brennan  Oil  &  Heating  Company,  inc.  wouW  not  be  re- 
quired to  file  DOE  Fomi  EIA-782B. 

Request  kx  Modification/Rescisskwi  in  the  Crude  Oil  Re- 
fund Proceeding,  ft  granted:  The  April  28,  1994  Deci- 
sion and  Order  (Case  No.  RF272-80179)  Issued  to 
Covered  Wagon  Train.  Inc.  wouU  be  nxxJified  regard- 
ing ttie  firm's  applicatkxi  for  refund  sutxmtted  in  the 
Crude  Oil  refund  proceeding. 

Request  for  Modification/Rescisskin  in  the  Crude  Oil  Re- 
fund Proceeding.  If  granted:  The  April  28.  1994  Dea- 
sion  and  Order  (Case  No.  RF272-80170)  issued  to 
Interstate  Van  Lines.  Inc.  would  be  modified  regarding 
the  firm's  application  for  refund  sut>mjtted  in  the  Crude 
Oil  refund  proceeding. 

Appeal  of  an  information  Request  Denial.  If  granted:  Ttie 
June  14.  1994  Freedom  of  Information  Ftequest  Dem^ 
issued  by  the  Alboquerpue  Fi^ld  Office  would  be  re- 
scirxJed,  and  Rot)ert  Heitmann  would  receive  access  to 
all  documents  regarding  tfie  relationship  and  activities 
smce  1950  of  the  Fairfiek)  Air  Station,  Travis  An-  Force 
Base,  the  Federal  Security  Agency  and  the  Atomic  En- 
ergy Commission  with  respect  to  Travis  School. 
Request  for  Modificatioa'Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  N  granted:  The  February  3.  1994  De- 
cision and  Oder  (Case  No.  RC272-226)  issued  to  Loo- 
Jak  Trucking  Service  would  be  modified  regarding  the 
firm's  application  for  refurxi  sxjbnmtted  m  the  Crude  Oil 
refund  proceeding. 
Request  for  Modification'Ftesassion  m  the  Crude  CM  Re- 
fund Proceeding,  ft  grarrted.  The  April  28.  1994  Deci- 
sion and  Order  (Case  1^  RF272-80172)  issued  to 
Martin  Trucking,  Inc.  wouW  tie  modified  regarding  ttw 
firm's  application  for  refund  sut)mitted  m  the  Crude  Oil 
refund  proceeding. 


JMI 


<  Williams  Natural  Gas  Co..  &8  V£RC  1 61,102 

(1994). 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  June  24  through  July  1,  1994] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

6/30/94 

7/1/94  

OstXDrne  Truck  Line,  Inc.,  Memphis,  TN  

Government  Accountal)ility  Project,  Wash- 
ington, D.C. 

• 

RFi272-141 
LFA-0398 

Request  for  Modification/Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  If  granted:  The  April  28,  1994  Deci- 
sion and  Order  (Case  No.  RF272-80171)  issued  to 
Osborne  Truck  Line,  Inc.  would  be  modified  regarding 
the  firm's  application  for  refund  submitted  in  the  Crude 
Oil  refund  proceeding. 

Appeal  of  an  Information  Request  Denial.  If  Granted:  The 
May  17,  1994  Freedom  of  Information  Request  Denial 
issued  by  the  Oak  Ridge  Operations  Office  would  be 
rescinded,  and  Government  Accountability  Project 
would  receive  access  to  all  records  reflecting  legal  fees 
paid  to  Oak  Ridge  Operation's  contractors  and  their 
counsel  since  January  1,  1987,  along  with  copies  of 
correspondence  between  tt)e  contractors,  their  counsel 
and  DOE  regarding  claims  for  indemnification,  and  cop- 
ies of  the  tJiiling  statements  from  the  law  firms  and/or 
the  contractors. 

Refund  Applications  Received 


Date  received 


6/24/94  thru  7/1/94 

6/28/94  

6/2a94  .; 

6/28/94  

6/2a'94  

6/28/94  

6/29/94  

6/30/94  


Name  of  refund  proceeding/name  of  refund  application 

Crude  Oil  Refund  Applications  Received 

Glen  Petroleum  Corporation 

AA  Awnings  International,  Inc 

LPS  Latxjratones,  Inc  :..:; 

Pascoe  Building  Systems  ;........; — 

Tri  County  Oil  Company,  Inc _ ~..... 

Randy's  Sen/ice  Station .™ .„»_..........; 

Quaker  State  Corporation  :...,.... ......'. ..; 


Case  No. 


RF272-97230  thru 

RF272-98155 
RF336-^3 
RF351-20 
RF351-21 
RF351-22 
RF351-23 
RF304-15458 
RF345-28 


|FR  Doc.  94-22009  Piifid  9-6-94;  8:45  amj 

BILUNG  CODE  64S<M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5066-81 

M.A.  Norden  Company  Site,  AL; 
Modification  of  June  15,  1984,  Clean 
Water  Act  Section  404(c)  Final 
Determination 

AGENCY:  U.S.  Environmental  Protedion 

Agency. 

ACTION:  Notice  of  modification  of 

section  404(c)  final  determination  and 

notice  of  availability. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  has  modified 
the  June  15,  1984".  Clean  Water  Act 
section  404(c)  Final  Determination 
concerning  the  Norden  site  in  Mobile, 
Alabama.  The  modification  means  that 
the  M_A.  Norden  Company,  Inc.  may 
apply  for  a  section  404  pwrmit  to 
discharge  dredged  or  fill  material  into 
waters  of  the  United  States  in  order  to 
construct  an  access  road  across  the 
section  404(c)  prohibited  site.  EPA 
concludes  that  these  proposed  activities 


will  not  result  in  unacceptable  adverse 
effects  under  section  404(c). 
EFFECTIVE  DATE:  The  modification  is 
effective  August  29, 1994,  upon 
signature  of  EPA's  Assistant  . 
Administrator  for  Water. 
FOR  FURTHER  INFORMATION  CONTACT: 
Specific  details  are  available  from  Paul 
Minkin  (EPA)  at  (202)  260-1901.  Copies 
of  the  modification  are  available 
through  the  EPA  Wetlands  Hotline  at 
(800)832-7828. 

SUPPLEMENTARY  INFORMATION:  Section 
404(c)  of  the  Clean  Water  Act  authorizes 
EPA  to  prohibit  or  restrict  the  use  of 
portions  of  waters  of  the  United  States 
for  discharging  dredged  or  fill  material. 
In  October,  1992,  M.A.  Norden 
Company.  Inc.  petitioned  EPA  to  modify 
its  1984  section  404(c)  Final 
Determination  concerning  the  Norden 
site  to  enable  it  to  construct  a  road 
across  the  site  to  access  adjacent 
uplands. 

EPA  announced  Norden  Company's 
request  for  modification  of  the  Norden 
Final  Determination  and  requested 
public  comment  in  the  May  13,  1994, 
Federal  Register  (59  FR  25050).  EPA 
formally  notified  the  U.S.  Army  Corps 
of  Engineers  Headquarters  (Corps 
Headquarters)  of  the  Norden  Company 


petition  and  requested  any  comments 
on  the  Norden  Company  proposal.  EPA 
also  mailed  copies  of  the  Federal 
Register  notice  to  other  parties  believed 
to  be  interested  in  the  proposed  a(iion. 

EPA  received  no  comments  from  the 
public  in  response  to  the  Federal 
Register  notice.  Corps  Headquarters 
responded  in  a  July  1,  1994,  letter  to 
EPA  and. indicated  that  they  had  no 
comment  at  this  time  so  that  they  might 
maintain  their  ability  to  make  an 
objective  and  independent  decision  on 
a  permit  application  from  Norden 
Company,  should  EPA  modify  their 
Final  Determination.  The  U.S.  Fish  and 
Wildlife  Service,  Alabama  Field  Office 
(FWS),  submitted  comments  in  a  June  7, 
1994,  letter.  While  neither  supporting 
nor  objecting  to  reconsideration  of  the 
Final  Determination,  they  indicated  that 
there  may  be  less  environmentally 
damaging  alternatives  to  the  proposed 
road  fill  and  that  these  alternatives 
should  be  fully  explored. 

EPA  carefully  reviewed  Norden 
Company's  proposal,  comments 
submitted  by  Corps  Headquarters  and 
FWS,  and  the  existing  Norden  section 
404(c)  record.  Based  on  this  review, 
EPA  concluded  that  environmental 
impacts  associated  with  the  proposed 


road  construction  would  not  result  in 
unacceptable  adverse  effects  to  the 
Norden  404(c}  area.  In  reaching  this 
decision.  EPA  considered  that  the 
impacts  of  the  current  Norden  Company 
proposal  are  significantly  less  than 
those  of  the  original  proposal  which 
precipitated  the  section  404(c)  action. 
The  original  Final  Determination  noted 
that  the  Norden  site  was  a  "productive 
wetland,  typical  of  the  area,  that 
contributes  organic  material  to  the  fish 
and  shellfish  conununities  of  the  Mobile 
Bay  estuary,  provides  valuable  habitat 
for  wildlife,  and  acts  as  a  pollutant 
filtering  mechanism  which  helps  to 
reduce  degradation  of  water  quality  in 
the  adjacent  open  water  system."  The 
originally  proposed  25  acres  of  impacts 
to  waters  of  the  United  States  have  been 
reduced  through  the  modification  of  the 
project  so  that  approximately  l.'S  acres 
will  be  impacted.  In  addition,  the 
project  will  be  constructed  in  such  a 
way  as  to  allow  for  downstream 
transport  of  detritus  and  continued 
connection  to  the  Mobile  Bay  estuary. 

The  Norden  Company  has  made  a 
prima  facie  showing  that  there  are  no 
practicable  alternatives  which  are  less 
environmentally  damaging.  Alternate 
routes  which  would  avoid  tlie  wetlands 
do  not  seem  to  be  practicable  based  on 
the  information  available.  If  the  Final 
Determination  is  modified,  the  project 
must  still  go  through  the  Corps' permit 
process,  where  the  issue  of  practicable, 
less  damaging  alternatives  will  receive 
thorough  investigation.  Under  the 
circumstances,  the  theoretical 
possibility  of  alternatives  does  not  make 
the  limited  impacts  of  the  revised 
project  unacceptable. 

For  these  reasons,  EPA  has  concluded 
that  it  is  appropriate  to  modify  the 
original  June  15, 1984,  Final 
Determination  to  allow  M.A.  Norden 
Company,  Inc.  to  seek  authorization 
from  the  U.S.  Army  Corps  of  Engineers 
to  discharge  dredged  or  fill  material  into 
waters  of  the  United  States  associated 
with  the  construction  of  the  road 
described  in  the  Norden  Company's 
submissions  to  EPA  on  October  5, 1992. 
and  August  5, 1993,  and  summarized 
above.  Prior  to  any  discharge  activities, 
however,  the  project  must  be  authorized 
pursuant  to  applicable  permits  issued 
by  the  U.S.  Army  Corps  of  Engineers 
under  section  404  of  the  Clean  Water 
Act  and  section  10  of  the  Rivers  and 
Harbors  Act. 

Dated:  August  29. 1994. 
Robert  Perciasepe, 
Assistant  Administrator  for  Walvr. 
IFR  Doc.  94-21999  Filed  9-6-94;  8:45  am) 
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[FRL-S066-q 

Public  Mieting  on  the  Draft  National 
Waste  Minimization  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Announcement  of  meeting. 

SUKIMARY:  On  May  18. 1993,  EPA 
Administrator  Carol  Browner 
announced,  v>fith  the  release  of  the  Draft 
Hazardous  Waste  Minimization  and 
Combustion  Strategy,  that  EPA  was 
taking  a  leadership  role  in  reducing  the 
amount  of  hazardous  waste  produced  in 
this  country  and  strengthening  federal 
controls  governing  hazardous  waste 
incinerators,  boilers,  and  industrial 
furnaces. 

As  part  of  that  Strategy,  EPA 
developed  and  released  a  Draft  RCRA 
Waste  Minimization  National  Plan  in 
May  of  1994.  EPA's  goal  is  to  finalize 
the  Phase  I  portion  of  the  Plan  by 
November  1994.  Phase  I  is  the  primary 
vehicle  for  promoting  source  reduction 
and,  secondarily,  environmentally 
sound  recycling  of  waste  streams 
containing  persistent,  bioaccumulative, 
and  toxic  compounds,  and  particularly 
metals  and/or  halogens  that  are  likely  to 
be  combusted  in  boilers  and  industrial 
furnaces  or  hazardous  waste 
incinerators.  Phase  11  of  the  Plan  will 
focus  beyond  hazardous  wastes 
managed  in  combustion  units  to 
promote  source  reduction  and  recycling 
for  wastes  managed  by  other  practices. 

In  order  to  gain  early  and  substantive 
input  on  Phase  I,  EPA  will  hold  a  three- 
day  focus  group  meeting  September  20- 
22, 1994,  with  invited  jparticipants. 
Participants  will  include  individuals 
from  federal,  state  and  local 
government,  industry,  public  interest 
and  environmental  groups,  technical 
assistance  centers,  and  labor. 

EPA  will  convene  separate  Focus 
Group  sessions  on: 

(1)  Prioritization  of  Wastes. 
Discussions  will  focus  on  the 
methodology  that  EPA  has  developed  to 
prioritize  waste  minimization  efforts 
associated  with  wastes  that  are 
combusted.  A  Federal  Register  Notice. 
59FR  41442.  dated  August  12, 1994 
announced  the  availability  of  a  Draft 
Methodology  Document  and  asked  for 
comments  on  the  draft  by  September  9. 
1994. 

(2)  Goals.  Topics  will  include: 
development  of  a  goal  statement  for 
minimizing  hazardous  wastes  that  are 
combusted,  particularly  when  such 
reductions  will  lead  to  multi-media 
environmental  benefits  and  will  reduce 
persistent,  bioaccumulative,  and  toxic 
constituents:  expediting  continual 


improvement  in  seeking  source 
reduction  and  environmentally  sound 
recycling  options  at  the  top  of  the  waste 
management  hierarchy;  and  improving 
the  recycling  and  management  of  wastes 
that  cannot  be  reduced  in  a  wav  that 
results  in  a  net  reduction  of 
environmental  loadings  to  all  media. 

(3)  Voluntary  Programs  and 
Incentives.  Topics  will  include 
discussion  of  currently  existing 
voluntary  programs/incentives  and  how 
they  either  overlap  with  the  goals  of 
Phase  I,  or  do  not  meet  Phase  I 
objectives:  and  options,  both  pro  and 
con.  of  using  existing  programs/ 
incentives  versus  new  initiatives  to  get 
real  reductions  of  wastes  of  concern. 

(4)  Incorporating  waste  minimization 
in  RCRA  permits.  Discussions  will 
include  the  status  of  federal  and  state 
efforts  to  incorporate  waste 
minimization  into  RCRA  permits, 
inspections  and  enforcement  actions. 
Comments  will  be  invited  regarding  the 
pros  and  cons  of  these  approaches. 

Members  of  the  public  are  invited  to 
attend  the  meeting  as  observers.  Written 
comments  will  be  accepted  at  the 
meeting.  Additionally,  there  will  be 
time  allotted  following  participants 
discussions  to  take  comments  from 
observers.  The  Meeting  will  be  held 
Tuesday.  September  20  through 
Thursday,  September  22  at  the  Holiday 
Inn  Bethesda.  8120  Wisconsin  Avenue, 
Bethesda.  Maryland  (301)  652-2000. 
Please  contact  the  hotel  directly  for 
further  information  on  the  meeting 
facilities  and  lodging.  For  information 
on  the  meeting  (e.g.  tlie  agenda  and 
issues)  or  to  request  special  needs 
services  for  observers  such  as  sign 
language  interpretation,  contact  Sandra 
Farrell  at  (703)  308-8402. 

An  Executive  Summary  of  the 
proceedings  of  the  Focus  Groups 
Meeting  will  be  prepared  and  made 
publicly  available  following  the 
Meeting. 

Datod:  August  M,  1994. 
Elizabeth  Cotsworth. 

Acting  Din^tor.  Office  of  Solid  Waste 
[FR  Doc.  94-22000  Filed  9-6-94;  8:45  ami 
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[OPP-300357:  FRL-4906-6] 

Bacteriophages  of  Xanthomonas 
campestris  sut>sp.  vesicatoria; 
Establishment  of  Temporary 
Exemption  from  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 
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SUMMARY:  EPA  has  established  an 
exemption  from  the  requirement  of  a 
tolerance  for  bacteriophages  isolated 
from  Xanthomonas  campestris  subsp. 
vesicatoria  in  or  on  the  raw  agricultural 
commodities  tomatoes  and  peppers. 
This  exemption  has  been  established  by 
the  Agency  on  its  own  initiative. 
DATES:  This  temporary  exemption 
expires  August  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Steve  Robbins,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  227,  CM  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202,  (703) 
305-6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  from  AgriPhi,  Inc.,  160  North 
Main,  Logan,  Utah  84321,  an 
applicat'on  for  an  Experimental  Use 
Permit  for  proposed  field  testing  of  the 
efficacy  of  a  product  containing 
bacteriophages  isolated  from  bacterial- 
lesions  on  tomato  and  pepper  plants 
produced  by  Xanthomonas  campestris 
subsp.  vesicatoria.  In  order  to  further 
the  research  efforts  of  this  small 
company  in  the  development  of 
innovative  biological  pest  control 
technology,  the  Agency  has  established 
a  temporary  exemption  from  the 
requirement  for  a  tolerance  of  these 
bacteriophages  in  or  on  the  raw 
agricultural  commodities  tomatoes  and 
peppers.  This  temporary  exemption  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
Experimental  Use  Permit  67986-EUP-l 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA)  as  amended  (Pub.  L.  95- 
396,  92  Stat.  819:  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material'were  evaluated  and  it 
was  determined  that  establishment  of  a 
temporary  tolerance  is  not  necessarj'  to 
protect  the  public  health.  Public 
literature  citations  were  referenced 
which  indicate  that  bacteriophages  are 
specific  to  their  bacterial  host  and 
present  no  unique  toxicity  hazards  to 
humans  orwildlife.  Research  has  been 
conducted  on  bacteriophages  for  the 
past  80  years  with  no  documented  cases 
of  adverse  effects  to  man  or  the 
environment.  Bacteriophages  are 
commonly  occurring  in  nature  and 
would  normally  be  found  on  raw 
agricultural  commodities.  Therefore,  a 
temporary  tolerance  has  been 
established  on  the  condition  that  the 
pesticide  be  used  in  accordance  with 
the  Experimental  Use  Permit  and  with 
the  following  provisions: 


1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  no^exceed 
the  quantity  authorized  by  the 
Experimental  Use  Permit. 

2.  AgriPhi,  Inc.,  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

This  temporary  exemption  from 
tolerance  requirements  expires  August 
15, 1996.  Residues  remaining  in  or  on 
the  raw  agricultural  commodity  after 
this  expiration  date  will  not  be 
considered  actionable  if  the  pesticide  is 
legally  applied  during  the  term  of,  and 
in  accordance  with,  the  provisions  of 
the  experimental  use  permit.  This 
tolerance  exemption  may  be  revoked  if 
the  experimental  use  permit  is  revoked 
or  if  any  experience  with  or  scientific 
data  on  this  biological  pesticide  indicate 
that  such  revocation  is  necessary-  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  2  of  Executive 
order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

Authority:  25  U.S.C.  346(i). 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  29, 1994. 

Stephen  L.  Johnson, 

Dirpctor.  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  94-21867  Filnd  9-6-94;  8:45  am) 
BILLING  CODE  6S40-M-F 

[OPP-30372;  FRL-4908-7] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

agency:  Environmental  Prote<;f  ion 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  appHcations  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  October  7, 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  |OPP-30372l  and  the 
registration/ file  number,  attention 
Product  Manager  (PM)  21,  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Divisions 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  to: 
Environmental  ProtectionV\gency,  Rm. 
1132.  CM  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  B  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  PM 
21,  Steve  Robbins.  Rm.  227,  CM  #2, 
(703-305-6900). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to" 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of    ■ 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  100-TLO  Applicant: 
Ciba-Geigy  Corporation,  P.O.  Box  18300, 
Greensboro,  NC.  Product  name:  CGA 
173506  Technical.  Fungicide.  Active 
ingredient:  4-(2,2-Dinuoro-l,3- 
benzodioxol-4-yl-)-lH-pyrrole-3- 
carbonitrile  at  96  percent.  Proposed 


classification/Use:  None.  For 
formulation  into  end-use  fungicide 
products.  (PM  21) 

2.  File  Symbol:  100-TU.  Applicant: 
Ciba-Geigy  Corp.  Product  name:  Maxim 
4FS.  Fungicide.  Active  ingredient:  4- 
(2,2-Difluoro-l,3-benzodioxol-4-yl)-lH- 
pyrrole-3-carbonitrile  at  40.3  percent. 
Proposed  dassification/Use:  None.  For 
seed  treatment  of  certain  diseases  of 
com  and  sorghum.  (PM  21) 

3.  File  Symbol:  55638-EI.  Applicant: 
Ecogen,  Inc.,  2005  Cabot  Boulevard 
West,  Langhome,  PA  19047-1810. 
Product  name:  1-182  Technical  Powder. 
Biofungicide.  Active  ingredient: 
Candida  oleophila  isolate  1-182  at  80 
percent,  not  less  than  4  X  10'"  cells/g. 
Proposed  classification/Use:  None.  For 
manufacture  of  biofungicide  end-use 
products;  for  application  on  citrus  and 
pome  fruit.  (PM  21)  " 

4.  File  Symbol:  55638-EO.  Applicant: 
Ecogen  Inc.  Product  name:  1-182 
Biofungicide.  Biofungicide.  Active 
ingredient:  Candida  oleophila  isolate  I- 
182  at  80  percent,  not  less  than  4  X  10'" 
cells/g.  Proposed  classification/Use: 
None.  For  the  control  of  pathogens  that 
cause  post  harvest  decay.  (PM  21) 

Notice  of  approval  or'denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 


before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m..  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  August  26,  1994. 

Lois  Rossi, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

(FR  Doc.  94-21866  Filed  9-6-94:  8:45  amj 
BILUNG  CODE  6560-60-F 

IOPP-34063;  FRL  4905-7] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  December  6. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency.  401 
M  Street.  SW.  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216.  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
703-305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(0(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 


Table  1.  — Registrations  with  Requests  for"  Amendments  to  Delete  Uses  in- Certain  Pesticide  Registrations 


EPA  Reg  No. 


000572-00326 
003095-00061 
005602-00159 
005785-00058 
01167&-00045 
059639-00026 


Product  Name 


RocWSnd  Fly  Rid 

PIC  Room  Fogger  II 

-Duracide  EC 

Chlofopicnn 

Pyrinex  Insecticide- 

ORTHENE  75-S  Soluble  Powder 


Delete  From  Label 


Mosquito  control 

Mosquito  control 

MdSqulto  control 

Structural  fumigation,  aquatic,  forestry  &  post  harvest  use 

Mosquito  control 

Soytiean  use 


n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the  Agency  of  applications  from  registrants  to  delete  uses  in  the  six  pesticide 
registrations  listed  in  the  following  Table  1.  These  registrations  are  listed  by  registration  number,  product  names  and 
the  specific  uses  deleted.  Users  of  these  products  who  desire  continued  use  on  crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before  December  6.  1994  to  discuss  withdrawal  of  the  applications  for  amendment. 
This  90-day  period  will  also  permit  interested  members  of  the  public  to  intercede  with  registrants  prior  to  the  AEencv 
approval  of  the  deletion.  or  o      j 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  .sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pestiode  Registrations 


Com. 
pany  No. 


000572 


Company  Name  and  Address 


JMI 


Rockland  Corporation.  P.O.  Box  809.  686  Passaic  Ave..  West  Caldwell.  NJO7007. 
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46251 


Com- 
pany No. 


003095 
005602 
005785 
011678 
059639 


Company  Name  and  Address 


PIC  Corporation,  23  S.  Essex  Ave.,  P.O.  Box  543.  Orange,  NJ  07050. 

Hub  States  Corp.,  8455  Keystone  Crossing.  Suite  150,  Indianapolis.  IN  46240. 

Great  Lakes  Chemical  Corp..  P.O.  Box  2200,  West  Lafayette,  IN  47906. 

Makhteshim-Agan  of  North  America  Inc,  551  Fifth  Ave..  Suite  1 100,  New  York,  NY  10176. 

Valent  U.S.A.  Corporation,  1333  N.  California  Blvd.,  Suite  600,  P.O.  Box  8025,  Walnut  Creek,  CA  94596. 


III.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 
Dated:  August  23.  1994. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  94-21690  Filed  9-6-94,  8.45  am] 

BILLmC  CODE  t560-60-F 

[OPP-300355;  FRL-4905-9] 

Propargite;  Request  for  Comment  on 
Petition  to  Revoke  Certain  Food 
Additive  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  receipt  and  availability 
of  petition. 

SUMMARY:  This  document  announces  the 
receipt  of  a  petition  proposing  the 
revocation  of  the  section  409  food 
additive  regulations  established  under 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  for  propargite  on  raisins 
and  dry  grape  pomace.  The  petitioner 
also  requests  that  EPA  not  pursue  a 
section  409  food  additive  regulation  for 
propargite  in  raisin  waste.  This  notice 
sets  forth  the  basis  for  the  petitioner's 
proposal  and  provides  opportunity  for 
public  comment. 

DATES:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300355],  must  be  received  on  or  before 
October  7, 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  S\V., 


JMI 


Washington.  DC  20460.  Copies  of  the 
petition  will  be  available  for  public 
inspection  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays  in:  Information  Services 
Branch,  Program  Management  and 
Support  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  703-305-5805.  In  person, 
bring  comments  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

Information  submitted  and  any 
comment(s)  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for" 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
All  written  comments  will  be  available 
for  public  inspection  at  the  address  and 
hours  given  above. 

FOR  FURTHER  INFORMATION  COffTACT:  By 
mail:  Niloufar  Nazmi.  Special  Review 
and  Reregistration  Division  (7508W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  WF32C5,  CS  #1. 1921  Jefferson 
Davis  Hwy.,  Arlington.  VA,  (703)-308- 
8028. 

SUPPt.EMENTARY  INFORMATION: 

I.  Introduction 

Statutory  Framework 

Section  408  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346a)  authorizes  establishment  of 
tolerances  and  exemptions  from 
tolerances  for  the  residues  of  pesticides 
in  or  on  raw  agricultural  commodities 
(RAC's),  and  section  409  of  the  act 
authorizes  promulgation  of  food 


additive  regulations  for  pesticide 
residues  in  processed  foods. 

Under  section  408  of  the  act,  EPA 
establishes  tolerances,  or  exemptions 
from  tolerances  when  appropriate,  for  - 
pesticide  residues  in  raw  agricultural 
commodities.  Food  additive  regulations 
setting  maximum  permissible  levels  of 
pesticide  residues  in  processed  foods 
are  established  under  section  409  of  the 
act.  Section  409  food  additive 
regulations  are  required,  however,  only 
for  certain  pesticide  residues  in 
processed  food.  Under  section  409(a)(2) 
of  the  FFDCA,  no  section  409  food 
additive  regulation  is  required  if  any 
pesticide  residues  in  a  processed  food 
resulting  fit)m  use  on  a  RAC  has  been 
removed  to  the  extent  possible  by  good 
manufacturing  practices  and  is  below 
the  tolerance  for  that  pesticide  in  or  on 
that  RAC.  This  exemption  in  section 
402(a)(2)  is  commonly  referred  to  as  the 
"flow-through"  provision  because  it 
allows  the  section  408  raw  food 
tolerance  to  flow  through  to  processed 
food.  Thus,  a  section  409  food  additive 
regulation  is  only  necessary  to  prevent 
foods  from  being  deemed  adulterated 
when  despite  the  use  of  good 
manufacturing  practices  the 
concentration  of  the  pesticide  residues 
in  a  processed  food  is  greater  than  the 
tolerance  prescribed  for  the  raw 
agricultural  commodity,  or  if  the 
processed  food  itself  is  treated  or  comes 
in  contact  with  a  pesticide.  Monitoring 
and  enforcement  are  carried  out  by  the 
Federal  Food  and  Drug  Administration 
(FDA)  and  the  U.S.  Department  of 
Agriculture  (USDA). 

The  establishment  of  a  food  additive 
regulation  under  section  409  requires  a 
finding  that  use  of  the  pesticide  will  be 
"safe"  (21  U.S.C.  348(c)(3)).  Section  409 
also  contains  the  "Delaney  Clause," 
which  specifically  provides  that,  with 
limited  exceptions,  no  additive  may  be 
approved  if  it  has  been  found  to  induce 
cancer  in  man  or  animals  (21  U.S.C. 
348(c)(5)). 

EPA  reviews  residue  chemistry  and 
toxicology  data  in  setting  both  section 
408  tolerances  and  section  409  food 


additive  regulations.  To  be  acceptable, 
tolerances  must  be  both  high  enough  to 
cover  residues  likely  to  be  left  when  the 
pesticide  is  used  in  accordance  with  its 
labeling  and  low  enough  to  protect  the 
public  health.  With  respect  to  section 
408  tolerances.  EPA  determines  the 
highest  levels  of  residues  that  might  be 
present  in  a  raw  agricultural  commodity 
based  on  controlled  field  trials 
conducted  under  the  conditions  allowed 
by  the  product's  labeling  that  are 
expected  to  yield  maximum  residues. 
Generally,  EPA's  policy  concerning 
whether  a  section  409  food  additive 
regulation  is  needed  depends  on 
whether  there  is  a  possibility  that  the 
processing  of  a  raw  agricultural 
commodity  containing  pesticide 
residues  would  resuU  in  residues  in  the 
processed  food  at  a  level  greater  than 
the  raw  food  tolerance. 

II.  Petitions 

Uniroyal  Chemical  Co.  has  submitted 
a  petition  requesting  the  revocation  of 
the  food  and  feed  additive  regulations 
established  under  section  409  of  the 
FFDCA  for  propargite  on  raisins  and  dry 
grape  pomace.  In  addition,  the 
petitioner  requests  that  EPA  withdraw 
its  petition  to  establish  a  section  409 
food  additive  regulation  for  propargite 
in  raisin  waste.  Propargite  is  the  active 
ingredient  in  Omite  miticides  registered 
by  Uniroyal.  Uniroyal  claims  that  Omite 
is  a  nonsystemic  contact  miticide  that 
acts  primarily  by  surface  contact  and 
that  surface  residues  are  susceptible  to 
release  through  mechanical  and/or 
wa.shing  processes. 

To  support  these  claims,  the 
Petitioner  submitted  two  studies:  A 
propargite  Market  Basket  study,  which 
was  submitted  on  September  15, 1992, 
and  a  processing  study  submitted  with 
this  petition.  The  petition  involves 
raisins,  dry  grape  pomace  as  animal 
feed,  and  raisin  waste  as  animal  feed. 
The  following  sets  forth  the  basis  for  the 
petitioner's  request. 

The  Petitioner  asserts  that  the 
processing  study  shows  that  propargite 
residues  do  not  concentrate  in  raisins. 
The  Petitioner  also  asserts  that  the 
processing  study  supports  the  results  of 
Uniroyal's  Market  Basket  study  showing 
residues  of  propargite  in  raisins  to  be  in 
the  range  of  0.02  to  0.69  part  per  million 
(ppm).  The  section  408  tolerance  for 
propargite  in  grapes  is  currently 
established  at  10  ppm  (40  CFR  180.259). 
Therefore,  the  Petitioner  asserts  that  the 
section  409  food  additive  regulation  is 
not  needed  at  this  time. 

In  regard  to  dry  grape  pomace,  again 
the  Petitioner  claims  that  the  section 
409  food  additive  regulation  for  dry 
grape  pomace  is  not  needed  because 


residues  of  propargite  do  not 
concentrate  above  the  level  of  section 
408  tolerance  in  grapes.  Furthermore, 
Uniroyal  contends  that  since  dr>'  grape 
pomace  is  not  "intended  for  use  as  a 
substantial  source  of  nutrients  in  the 
diet  of  the  animal,"  it  does  not  meet  the 
definition  of  "animal  feed"  in  section 
201(x)  of  the  FFDCA.  Finally,  the 
Petitioner  asserts  that  even  if  dry  grape 
pomace  is  used,  it  would  be  diluted 
with  other  food  matter  and  when  "ready 
to  eat"  would  not  exceed  the  section 
408  tolerance  for  grapes.  For  these 
reasons.  Uniroyal  believes  that  the 
section  409  food  additive  regulation  for 
propargite  on  dry  grape  pomace  is  not 
needed.  The  section  409  food  additive 
regulation  for  propargite  on  dry  grape 
pomace  is  40  ppm  (40  CFR  186.5000). 

In  regard  to  raisin  waste,  Uniroyal 
presents  two  reasons  why  EPA  should 
not  pursue  a  section  409  food  additive 
regulation  for  propargite  in  raisin  waste. 
First.  Uniroyal  maintains  that  residues 
of  propargite  in  raisin  waste  would  not 
be  expected  to  exceed  the  section  408 
tolerance  in  grapes.  Second,  since  raisin 
waste  has  low  nutritional  value  and  is 
usually  discarded,  it  does  not  meet  the 
definition  of  an  "animal  feed"  under 
FFDCA  section  201(x).  Therefore,  the 
Petitioner  requests  that  EPA  not  pursue 
a  section  409  food  additive  regulation 
for  propargite  on  raisin  waste. 

It  should  be  noted  that  in  the  Federal 
Register  of  July  1, 1994  (59  FR  33941). 
EPA  issued  a  proposed  rule  to  revoke 
the  section  409  food  additive  regulation 
for  propargite  in  raisins  because  the 
Agency  has  determined  that  propargite 
induces  cancer  in  animals.  Thus,  the 
regulation  violates  the  Delaney  Clause 
in  sec-tion  409  of  the  FFDCA.  the 
Agency  has  not  yet  proposed  similar 
actions  for  the  feed  additive  regulations 
for  propargite. 

Pursuant  to  40  CFR  177.125  and 
177.30,  EPA  may  issue  an  order  ruling 
on  the  petition  or  may  issue  a  proposal 
in  response  to  the  petition  and  seek 
further  comment.  If  EPA  issues  an  order 
in  response  to  the  petition,  any  person 
adversely  affected  by  the  order  may  file 
written  objections  and  a  request  for  a 
hearing  on  those  objections  with  EPA  on 
or  before  the  30th  day  after  the  date  of 
publication  of  the  order  (40  CFR 
178.20). 

Authority:  21  U.S.C  346a  and  348. 
Dated:  August  24. 1994. 

Danile  M.  Barolo, 

Director.  Office  of  Pesticide  Programs.  • 

|FR  Doc.  94-21691  Filed  9-6-94;  8:45  am] 
BILUNG  CODE  6S6O-60-F 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  comnxunicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-007680-085. 
Title:  The  American  West  African 
Freight  Conference. 
Parties: 

Joint  Service  of  Societe  Navale  ET 
Commerciale  Delmas-Vieljeix  and 
America-Africa-Europe  Line  GMBH 
D/B/A  Delmas  AAEL.  Inc. 

Farrell  Lines,  Inc. 

Maersk  Line 

Societe  Ivoirienne  De  Transport 
Maritime.  SITRAM 

Torm  West  Africa  Line 

Westwind  Africa  Line 

Wilhelmsen  Lines  A/S 

Synopsis:  The  proposed  amendment 
modifies  Article  7.6  to  establish  a 
reduced  security  bond  for  a  member  that 
conforms  with  the  requirements  of 
paragraph  (c)  of  the  Agreement. 

Agreement  No.:  232-011431-001. 

Title:  Neptune  Orient  Lines,  Ltd..  and 
Nippon  Yusen  Kaisha  Space  Charter 
and  Sailing  Agreement  in  the  Far  East. 
Southeast  Asia,  Australasia,  Southwest 
Asia  and  Mid-East— U.S.  Atlantic  Coast 
Trades. 

Parties: 

Neptune  Orient  Lines.  Ltd. 
Nippon  Yusen  Kaisha 

Synopsis:  The  proposed  amendment 
adds  Hapag-LIoyd  as  a  member  to  the 
Agreement;  changes  the  name  of  the 
Agreement  to  include  Hapag-Lloyd's 
name;  and  makes  other  administrative 
changes  to  incorporate  Hapag-Lloyd's 
name  within  the  Agreement. 

By  Order  of  the  Federal  .Maritime 
Commission. 
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Dated:  August  31. 1994. 
Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  94-21920  Filed  9-6-94;  8:45  ami 

BILLING  C006  «730-01-M 


FEDERAL  RESERVE  SYSTEM 

BankAmerJca  Corporation,  San 
Francisco,  California;  Application  to 
Engage  in  Nont>anking  Activities 

BankAmerica  Corporation,  San 
Francisco,  California  (Applicant),  has 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  § 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(3))  to  engage  de  novo 
through  its  wholly  owned  subsidiary, 
BA  Securities,  Inc.,  San  Francisco, 
California  (Company),  a  broker-dealer 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.),  in  underwriting  and 
dealing,  to  a  limited  extent,  in  all  types 
of  debt  and  equity  securities,  including 
without  limitation,  corporate  debt 
securities,  sovereign  debt  securities,  and 
securities  issued  by  a  trust  or  other 
vehicle  secured  by  or  representing 
interests  in  debt  obligations,  and 
common  stock,  American  Depositary 
Receipts,  Global  Depository  Receipts, 
securities  convertible  into  equity 
securities  and  options,  and  other  direct 
and  indirect  equity  ownership  interests 
in  domestic  and  foreign  corporations 
and  other  entities,  warrants  and  other 
rights  issued  in  connection  with  the 
above  securities,  and  securities  issued 
by  closed-end  investment  companies, 
but  not  including  ownership  interests  in 
open-end  investment  companies. 

Applicant  also  proposes  to  engage 
through  Company  in  the  following 
activities  that  it  maintains  are  incidental 
to  the  proposed  under\%Titing  and 
dealing  activities:  (1)  providing  - 
investment  advice  to  issuers  of 
securities  regarding  such  matters  as  the 
timing  and  structure  of  particular  issues; 

(2)  risk  management  activities 
respecting  its  underwriting  and  dealing 
activities,  including  the  purchase  and 
sale  of  futures,  options,  and  options  on 
futures  to  the  extent  permitted  under 
applicable  Board  interpretation,  as  well 
as  the  purchase  and  sale  of  foreign 
currencies  in  spot  or  forward  markets  as 
may  be  necessitated  by  Company's 
underwriting  or  dealing  in  foreign 
currency-denominated  securities;  and 

(3)  underwriting  debt  and  equity 
securities  on  a  best  efforts  basis. 
Applicant  proposes  to  conduct  these 


activities  throughout  the  United  States 
and  the  world. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  oppprtunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229,  1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  Federal  Register  806 
(1984). 

The  Board  previously  has  approveid, 
by  order,  underwriting  and  dealing  in, 
to  a  limited  extent,  all  types  of  debt  and 
equity  securities.  J.P.  Morgan  &■  Co. 
Incorporated,  et  al.,  75  Federal  Reserve 
Bulletin  192  (1989)  (1989  Section  20 
Order),  as  modified  6y  Order  dated 
September  21, 1989,  75  Federal  Reserve 
Bulletin  751  (1989)  (Modification  Order) 
and  the  Order  dated  January  4, 1990 
(Foreign  Bank  Order).  Applicant  has 
stated  that,  except  as  described  below, 
it  will  conduct  the  proposed 
underwriting  and  dealing  activities 
using  the  same  methods  and 
procedures,  and  subject  to  the  same 
prudential  limitations  established  by  the 
Board  in  the  1989  Section  20  Order,  as 
modified  by  the  Modification  Order, 
including  the  Board's  10  percent 
revenue  limitation  on  such  activities. 
For  this  reason.  Applicant  contends  that 
approval  of  the  application  would  not 
be  barred  by  section  20  of  the  GJass- 


Steagall  Act  (12  U.S.C.  377),  which 
prohibits  the  affiliation  of  a  state 
member  l)ank  with  any  company 
principally  engaged  in  the  underwriting, 
public  sale,  or  distribution  of  securities. 

Applicant  also  maintains  that  the 
Board  has  determined  that  the  proposed 
investment  advisory,  risk  management, 
and  best  efforts  underwriting  activities 
are  incidental  to  the  proposed 
underwriting  and  dealing  activities.  See 
First  Chicago  Corporation,  80  Federal 
Reserve  Bulletin  449,  451  n.7  i?994); 
BankAmerica,  79  Federal  Reserve 
Bulletin  1163  (1993)  (investment 
advisory  activities);  see,  e.g.,  12  CFR 
225.142;  Deutsche  Bank  AG,  79  Federal 
Reserve  Bulletin  133, 139  (1993)  (risk 
management);  see  J.P.  Morgan  &■  Co.  et 
al,  75  Federal  Reserve  Bulletin  192,  213 
n.59  (1989)  (best  efforts  underwriting). 

Applicant  has  submitted  a  request  for 
a  confirmation  that  foreign  subsidiaries, 
including  the  foreign  bank  subsidiaries, 
of  Company's  bank  affiliates  (Foreign 
Affiliates)  are  not  subject  to  the  section 
20  firewalls  relating  to  cross-marketing 
activities.  See  J.P.  Morgan  &■  Co. 
Incorporated,  et  al.,  75  Federal  Reserve 
Bulletin  192,  215  (1989).  Applicant  also 
proposes  to  permit  the  Foreign  Affiliates 
to  sell  bank-ineligible  securities 
underwritten  by,  dealt  in,  or  placed  by 
Company  to  institutional  customers  as 
defined  in  Regulation  Y  and  accredited 
investors  as  defined  in  Regulation  D  of 
the  Securities  and  Exchange 
Commission.  Applicant  also  proposes  to 
permit  the  Foreign  Affiliates  to 
recommend  bank-ineligible  securities  to 
institutional  customers  and  accredited 
investors  provided  that  disclosure  of 
Company's  role  in  underwriting,  dealing 
in,  or  placing  the  securities  is  made  to 
the  customers.  Applicant  argues  that  the 
scope  of  these  firewalls  should  be 
limited  to  U.S.  affiliates  of  section  20 
companies  and  that  the  extension  of 
these  firewalls  to  the  foreign 
subsidiaries,  including  the  foreign  bank 
subsidiaries,  of  Company's  bank    - 
affiliates  is  not  warranted  in  light  of  the 
regulatory  framework  applicable  to 
these  foreign  subsidiaries,  and  that  to  do 
so  would  impose  serious  competitive 
disadvantages  on  Applicant. 

Applicant  also  proposes  to  have 
Company  enter  into  certain  transactions 
with  certain  foreign  affiliates  and  with 
Applicant  subject  to  the  limitations 
previously  imposed  by  the  Board  in 
letters  to  J.P.  Morgan  Securities,  Inc., 
dated  June  19, 1989  (Morgan  Letters), 
except  for  the  parent  company 
guarantee  described  in  the  Morgan 
Letters  in  connection  with  certain 
repurchase  and  reverse  repurchase 
transactions  involving  U.S.  Treasury 
securities.  Applicant  otherwise  would 
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continue  to  comply  with  the  Section  20 
Firewalls  set  forth  in  J.P.  Morgan,  supra. 
as  modified  subsequently  by  the  Board. 
In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition,  lower 
financing  costs,  and  more  innovative 
financing.  Applicant  also  believes  that 
approval  of  this  application  will  allow 
Company  to  provide  a  wider  range  of 
sen-ices  and  added  convenience  to  its 
customers.  Applicant  Iwlieves  that  the 
proposed  activities  will  not  result  in  any 
unsound  banking  practices  or  other 
adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act.       .  -     • 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  S>'stem,  Washington. 
D.C.  20551,  not  later  than  September  28, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be  • 

accompanied  by  a  statement  of  the 
reasons  why  a  wTitten  presentation 
would  not  suffice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  (Jovemors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Board  of  Governors  of  the  Federal  Reser\e 
System.  August  31. 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
jFR  Doc.  94-21971  Filed  9-6-94;  8:45. am| 
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Dauphin  Deposit  Corporation,  et  al.; 
Acquisition  of  Company  Engaged  in 
Permissibte  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.2Sof 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubfic.  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statMnent  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifjing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  30. 
1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 
1.  Dauphin  Deposit  Corporation, 
Harrisburg,  Marj-land;  to  acquire  33.3 
percent  of  the  voting  shares  of  Loans 
USA.  Incorporated.  Pasadena. 
Mar\-land.  and  thereby  engage  as  co- 
venturer  in  consumer  finance  lending, 
mortgage  lending,  insurance  agency  and 
underwriting  activities,  data  processing 
services  and  tax  preparation  ser\'ices.  as 
pursuant  to  §  225.25(b)(l)(ii).  (b)(l)(iii). 
(b)(8)(i)  and  (ii),  (b)(7).  and  (b)(21). 
respectively  of  the  Board's  Regulation  Y. 


B.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  First  Busey  Corporation,  Urbana. 
Illinois;  to  acquire  from  a  subsidiary 
bank.  First  Busey  Securities.  Inc.. 
Urbana.  Illinois,  and  thereby  engage  in 
securities  brokerage  activities  pursuant 
to  §  225.25(b)(15)  of  the  Boards 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  31, 1994, 
WiUiam  W.  Wiks. 
Secretary  of  the  Board. 
[FR  Doc.  94-21972  Filed  9-6-94:  8:45  am| 

BILLING  CODE  UIMI-f 


First  of  America  Bank  Corporation, 
Kalamazoo,  Michigan;  Application  to 
Engage  in  hk>nt>anking  Activities 

First  of  America  Bank  Corporation, 
Kalamazoo.  Michigan  (Applicant),  has 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  § 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(3))  to  engage  de  novo 
through  a  wholly  owned  subsidiary. 
First  of  America  Securities,  Inc., 
Kalamazoo,  Michigan  (Company),  in  the 
following  securities-related  activities; 
(1)  underwriting  and  dealing  in,  to  a 
limited  extent,  rated  and  unrated  debt 
securities,  including  only  municipal 
revenue  bonds  (including  industrial 
development  bonds),  mortgage-related 
securities,  consumer  receivable-related 
securities,  commercial  paper,  and 
securities  issued  by  a  trust  or  other 
vehicle  secured  by  or  representing 
interests  in  such  debt  obligations  (bank- 
ineligible  securities);  (2)  acting  as  agent 
for  issuers  in  the  private  placement  of 
all  types  of  debt  and  equity  securities, 
including  providing  related  advisory 
services;  (3)  buying  and  selling 
securities  on  the  order  of  investors  as  a 
"riskless"  principal;  (4)  intermediating 
in  the  swaps  markets  by  acting  as  an 
originator  and  principal  in  interest  rate 
and  currency  swap  transactions,  and 
transactions  in  "swap  derivative 
products"  such  as  caps,  floors  and 
collars,  and  options  on  swaps,  caps, 
floors  and  collars,  (a)  acting  as  broker 
and  agent  with  respect  to  the  foregoing 
transactions  and  instruments,  and  (b) 
acting  as  adviser  to  institutional 
customers  regarding  financing  strategies 
involving  interest  rate  and  currency 
swaps  and  derivative  swap  products;  (5) 
providing  foreign  exchange  advisory 
and  transactional  services;  and  (6) 
providing  advice  in  connection  with 
meiger,  acquisition,  divestiture, 
recapitalization  and  financing 
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transactions,  including  feasibility 
studies  and  structuring  and  arranging 
loan  syndications,  for  Hnancial  and 
nonfinancial  institutions  and  high  net 
worth  individuals,  and  to  provide 
ancillary  services  or  functions 
incidental  to  these  activities;  valuations 
for  financial  and  nonfinancial 
institutions  and  high  net  worth 
individuals;  fairness  opinions  in 
connection  with  merger,  acquisition  and 
similar  transactions  for  financial  and 
nonfinancial  institutions  and  high  net 
worth  individuals  and  ancillary  services 
or  functions  incidental  to  the  foregoing 
advison,'  activities  (collectively 
"finanridl  advisory  activities"). 
Company  has  previously  received 
Federal  Reserve  System  approval  to 
engage  in  full-service  brokerage 
activities,  providing  financial  advice  to 
state  and  local  governments,  and 
underwriting  and  dealing  in  bank- 
eligible  securities.  Applicant  proposes 
to  conduct  these  activities  throughout 
the  United  States. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
he  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip-them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 


The  Board  has  previously  approved, 
by  regulation,  financial  advisory 
activities  and  providing  foreign 
exchange  transactional  and  advisory 
services.  See,  12  CFR  225.25(b)(4)(vi) 
and  (17).  Applicant  has  stated  that  it 
will  conduct  these  proposed  activities 
subject  to  the  requirements  and 
limitations  of  the  Board's  Regulation  Y. 

The  Board  also  has  previously 
approved,  by  order,  underwriting  and 
dealing  in,  to  a  limited  extent,  bank- 
ineligible  securities.  See,  e.g.,  Citicorp, 
et  oL,  73  Federal  Reserve  Bulletin  473 
(1987)  (1987  Section  20  Order),  off  d  sub 
nom.  Securities  Industry  Ass'n  v.  Board 
of  Governors  of  the  Federal  Reserve 
Svstem.  839  F.2d  47  (2d  Cir.),  cert, 
denied,  486  U.S.  1059  (1988);  J.P. 
Morgan  &■  Co.  Incorporated,  et  al.,  75 
Federal  Reserve  Bulletin  192  (1989) 
(1989  Section  20  Order),  affd  sub  nom. 
Securities  Industries  Ass'n  v.  Board  of 
Governors  of  the  Federal  Reserve 
System,  900  F.2d  360  (D.C.  Cir.  1990), 
as  modified  by  Order  dated  September 
21,  1989,  75  Federal  Reserve  Bulletin 
751  (1989)  (Modification  Order). 
Applicant  has  stated  that  it  will  conduct 
the  proposed  underwriting  and  dealing 
activities  in  bank-ineligible  securities 
using  the  same  methods  and 
procedures,  and  subject  to  the  same 
prudential  limitations  established  by  the 
Board  in  the  1987  Section  20  Order,  and 
the  1989  Section  20  Order,  as  modified 
by  the  Modification  Order,  including 
the  Board's  10  percent  revenue 
limitation  on  such  activities.^  For  this 
reason.  Applicant  contends  that 
approval  of  the  application  would  not 
be  barred  by  section  20  of  the  Glass- 
Steagall  Act  (12  U.S.C.  377),  which 
prohibits  the  affiliation  of  a  state 
member  bank  with  any  company 
principally  engaged  in  the  underwriting, 
public  sale,  or  distribution  of  securities. 

The  Board  also  has  previously 
approved,  by  order,  the  proposed 
private  placement  and  riskless  principal 
activities,  and  Applicant  has  stated  that 
it  will  conduct  these  proposed  activities 
using  the  same  methods  and  procedures 
and  subject  to  the  prudential  limitations 


'  Applicant  is  proposing  that  Company  have  two 
director  interlocks  with  Applicant's  subsidiary 
banks.  These  directors  would  not  be  officers  of 
Company  or  the  subsidiary  banks,  would  not  have 
authority  to  handle  day-to-day  business  of  the 
banks  or  handle  individual  bank  transactions. 
These  directors  would  not  make  up  a  majority  of 
Company's  board  of  directors.  See,  e.g.,  Synovus 
Financial  Corp..  77  Federal  Reserve  Bulletin  954, 
955  (1991);  Banc  One  Corporation,  76  Federal 
Reserv'e  Bulletin  756,  758  (1990).  Applicant  is  also 
proposing  that  affiliate  banks  of  Company  broker  or 
act  as  riskless  principal  for  bank-eligible  securities 
underwritten  or  dealt  in  by  Company  in  a  manner 
previously  approved  by  the  Board.  See 
BankAmerica  Corporation,  79  Federal  Reserve 
Bulletin  1163.  1165  (1993). 


established  by  the  Board  in  its  previous 
orders.  See  Dauphin  Deposit 
Corporation,  77  Federal  Reserve 
Bulletin  672  (1991);  J.P.  Morgan  &■ 
Company  Incorporated,  76  Federal 
Reserve  Bulletin  26  (1990);  and  Bankers 
Trust  New  York  Corporation,  75  Federal 
Reserve  Bulletin  829  (1989). 

The  Board  also  has  previously 
approved  acting  as  originator,  principal, 
broker  or  agent  with  respect  to  interest 
rate  and  currency  swaps,  caps,  floors, 
collars,  and  options  on  swaps,  caps, 
floors  and  collars,  including  providing 
advice  to  institutional  customers 
regarding  such  financial  instruments. 
See,  e.g..  The  Sanwa  Bank,  Limited,  77 
Federal  Reserve  Bulletin  64  (1991);  The 
Fuji  Bank.  Limited.  76  Federal  Reserve 
Bulletin  768  (1990);  The  Sumitomo 
Bank,  Limited,  75  Federal  Reserve 
Bulletin  582  (1989).  Applicant  propo.ses 
to  engage  in  these  swap  activities 
subject  to  the  provisions  and  conditions 
established  by  the  Board  in  its  previous 
orders. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  increasing  customer 
convenience,  increasing  competition  in 
the  market  for  the  proposed  services, 
and  promoting  gains  in  efficiency. 
Applicant  believes  that  the  proposed 
activities  will  not  result  in  any  unsound 
banking  practices  or  other  adverse 
effects. 

•  In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  September  28. 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 


accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Chicago. 

Buard  of  Governors  of  the  Fodoral  Rcser\'e 
System,  August  31. 1994. 

William  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  94-21973  Filed  9-6-94;  8;45  am] 

BILLING  CODE  621(M)1-f 


Marshall  &  llsley  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Art 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  30,  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Marshall  &■  llsley  Corporation, 
Milwaukee,  Wisconsin:  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
Burlington,  Burlington,  Wisconsin. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 


I.  Hemisphere  Financial,  Ltd.,  Road 
Town.  Tortola,  British  Virgin  Islands:  to 
become  a  bank  holding  company  by 
acquirmg  100  percent  of  the  voting 
shares  of  Mercantile  Financial 
Enterprises,  Inc..  Wilmington,  Delaware, 
and  thereby  indirectly  acquire 
Mercantile  Bank,  N.A.,  Brownsville. 
Texas.  In  connection  with  this 
application  Mercantile  Financial 
Enterprises,  Inc.,  Wilmington,  Delaware: 
also  has  applied  to  become  a  bank 
holding  company  by  acquiring  95.78 
percent  of  the  voting  shares  of 
Mercantile  Bank,  N.A.,  Brownsville. 
Texas. 

Bf)ard  of  Governors  of  the  Federal  Reser\e 
System.  August  31. 1994. 
WUliara  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  94-21974  Filed  9-6-94:  8:45  ami 

BILLING  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healtti  Care  Policy  and 
Researcfi. 

Meeting  of  ttie  National  Advisory 
Council  for  Health  Care  Policy. 
Research,  and  Evaluation 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  open  meeting  of  the 
National  Advisory  Council  for  Health 
Care  Policy,  Research,  and  Evaluation 
scheduled  for  September  26-27. 1994, 
will  be  postponed  until  mid-fall.  Notice 
of  dates  will  be  published  as  soon  as   • 
they  are  scheduled. 

DATES:  A  closed  meeting  to  review  some 
categories  of  grant  applications  will  be 
conducted  through  a  telephone 
conference  call  on  Monday,  September 
26,  1994.  at  11.00  a.m. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  title  5,  U.S. 
Code,  and  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  the  September 
26  meeting  is  closed  to  the  public  The 
discussion  and  review  of  grant 
applications  could  reveal  confidential 
personal  information,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  L.  Queenan,  Executive 
Secretary  of  the  Advisory  Council  at  the 
Agency  for  Health  Care  Policy  and 
Research,  2101  East  Jefferson  Street, 
Suite  603,  Rockville,  Maryland  20852. 
(301)  594-1459. 


Dated:  August  31. 1994. 
Richard  I.  Greene, 

Acting  Administrator 

(FR  Doc.  94-21984  Filed  &-6-94;  8:45  ami 

BILLING  CODE  4160-W-P 

Food  and  Drug  Administration 
[Docket  No.  94N-0310] 

Animal  Drug  Export;  Immiticrde » 
(Melarsomine  Dihydrochloride)  Sterile 
Powder 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Rhone  Merieux.  Inc..  has  filed  an 
application  requesting  approval  for 
export  to  France,  solely  for  the  purpose 
of  further  export  to  Italy  and  Aiislralia. 
of  the  animal  drug  Immiticide* 
(melarsomine  dihydrochloride)  sterile 
powder  for  use  as  an  injectable  for  dogs. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr.. 
Rockville.  MD  20857.  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
nonfood  animal  drugs  under  the  Drug 
Export  Amendments  of  1986  should 
also  be  directed  to  the  contac;t  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  S.  Gates,  Center  for  Veterinary 
Medicine  (HFV-110).  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855,  301-594-1617. 
SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  Uiat 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  die  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Rhone  Merieux,  Inc.,  115  Transtech  Dr.. 
Athens.  GA  30601.  has  filed  application 
number  6203  requesting  approval  for 


JMI 
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export  to  France  of  the  animal  dnig 
Immiticide®  (melarsomine 
dihydrochloride)  sterile  powder.  The 
product  is  intended  for  use  in  dogs  for 
treatment  of  Dirofilaria  immitis 
infections.  The  application  was  received 
and  filed  in  the  Center  for  Veterinary 
Medicine  on  August  10, 1994,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  September 
19.  1994.  and  to  provide  an  additional 
copy  of  the  submission  directly  to  the 
contact  person  identified  above,  to 
facilitate  consideration  of  the 
information  during  the  30-day  review 
period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.SlC.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  August  24. 1994. 
Robert  C.  Livingstonr 

Director,  Office  of  New  Animal  Drug 
Evahiution,  Center  for  Veterinary  Medicine.  ■ 
|FR  Dot.  94-22034  Filed  9-6-94;  8:45  am) 

BILLING  CODE  4160-01-^ 


[Docket  No.  94E-0236] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Prograr^' 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulator)'  review  period  for 
PrograP^  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
salong  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  fjeriods  of  time:  a  testing  phase  and~ 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Prograf^^. 
Prograf^'^  (tacrolimus)  is  indicated  for 
the  prophylaxis  of  organ  rejection  in 
patients  receiving  allogeneic  liver 
transplants.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  of  PrograP""^  (U.S.  Patent 
No.  4.894,366)  from  Fujisawa 
Pharmaceutical  Co.,  Ltd.,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration. 
FDA,  in  a  letter  dated  July  6,  1994. 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  PrograP"^' 


represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
PrografTM  is  1,290  days.  Of  this  time, 
1,033  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  257  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  -effective: 
September  28, 1990.  The  applicant 
claims  April  2, 1990,  as  the  date  the 
Investigationl  New  Drug  (IND)  became 
effective.  The  IND  was  received  on 
March  30, 1990.  It  was  placed  on 
clinical  hold  April  26, 1990  and  was 
removed  from  hold  on  September  28, 
1990.  Therefore,  the  IND  effective  date 
is  September  28,  1990  (the  date  IND 
34,654  was  removed  from  hold). 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act:  July  26, 1993  (NDA  50-708)  and 
August  4,  1993,  (NDA  50-709).  The 
applicant  claims  July  23,  1993  (NDA 
50-708)  and  August  3,  1993  (NDA  50- 
709),  as  the  dates  the  New  Drug 
Applications  (NDA's)  for  PrograP^'  were 
initially  submitted.  However,  FDA 
records  indicate  that  the  NDA's  for 
PrograP'^  were  submitted  on  July  26, 
1993  (NDA  50-708)  and  August  4,  1993 
(NDA  50-709). 

3.  The  date  the  application  was 
approved:  April  8,  1994.  FDA  has 
verified  the  applicant's  claim  that 
NDA's  50-708  and  50-709  were 
approved  on  April  8,  1994. 

"This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculation.?" 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  448  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  anv  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  November  7, 1994,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  March  6,  1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 


must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong.,  2d  sess,,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  ia  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen,  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  25,  1994. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
IFR  Doc.  94-22036  Filed  9-6-94;  8:45  am) 
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[Docket  No.  94N-0243] 

Certification  for  Exports;  Revised 
.  Compliance  Policy  Guide;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Dnig 
Administration  (FDA)  is  announcing  the 
availability  of  a  revised  Compliance 
Policy  Guide  (CPG)  7150.01  entitled, 
"Certification  for  Exports."  Firms 
exporting  products  from  the  United 
States  are  often  asked  by  foreign 
customers  or  foreign  governments  to 
supply  a  certification  relating  to 
products  subject  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  other  acts 
that  FDA  administers.  FDA  has 
historically  issued  a  number  of  different 
types  of  such  certificates,  e.g.. 
Certificates  of  Free  Sale,  Certificates  for 
Kxport,  Certificates  to  Foreign 
Governments,  and  most  recently  the 
European  Union  Health  Certiicate  for 
Fishery  Products.  With  expanding 
world  trade,  ongoing  international 
harmonization  initiatives,  and 
developing  international  agreements, 
pressures  on  FDA  to  issue  more 
certificates  for  U.S.  products  are 
escalating.  Therefore,  FDA  has  revised 
the  CPG  to  clarify  that  it  is  the 
responsibility  of  the  certificate  requestor 
to  provide  information  that  will  allow 
FDA  to  issue  a  Certificate  for  Export  and 
to  provide  guidance  on  the  preparation . 
of  such  certificates,  including  model 
forms.  The  revised  guidance  will    ' 
improve  agency  uniformity  and 
consistency  in  providing  export 
certifications  for  FDA-regulated 
commodities. 


ADDRESSES:  CPG  7150.01  may  be 
ordered  from  the  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Rd.,  Springfield.  VA  22161. 
Orders  must  reference  NTIS  order 
number  PB94-204401  and  include 
payment  of  $9  for  each  copy  of  the 
document  plus  $2  shipping  and 
handling.  Payment  may  be  made  by 
check,  money  order,  charge  card  - 
(American  Express,  Visa,  or 
Mastercard),  or  billing  arrangements 
made  with  NTIS.  Charge  card  orders 
must  include  the  charge  card  account 
number  and  expiration  date.  For 
telephone  orders  or  further  information 
on  placing  an  order,  call  NTIS  at  703- 
487-4650.  CPG  7150.01  is  available  for 
public  examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklnun  Dr.,  Rockville.  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  M.  Solomon,  Office  of 
Regulatory  Affairs  (HFC-230).  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
1500. 

SUPPLEMENTARY  INFORMATION:  This 
revised  CPG  describes  current  agency 
views  on  certificates  requested  by  U.  S. 
firms  to  facilitate  the  exports  of  FDA 
regulated  products  to  other  countries. 
The  agency  recognizes  the  current 
importance  of  fulfilling  requests  for 
export  certificates,  however,  FDA's 
long-term  policy  is  to  work  towards  the 
reduction  or  elimination  of  export 
certificates  by  finding  other  means  to 
satisfy  other  countries'  need  for 
reassurance  about  imported  products. 
The  new  guide  replaces  CPG  7150.01 
entitled  "Certificates  of  Free  Sale"  that 
was  issued  in  1989. 

The  statements  made  in  CPG  7150.01 
are  not  intended  to  bind  the  courts,  the 
public,  or  FDA  or  to  create  or  confer  any 
rights,  privileges,  immunities,  or 
benefits  on  or  for  any  private  person, 
but  are  intended  merely  for  internal 
FDA  guidance. 

Dated:  August  15, 1994. 

Ronald  G.  Chesemore, 

Associate  Commissioner  for  Regulator)- 
Affairs. 

IFR  Doc  94-22033  Filed  9-^94;  8:45  ami 
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[Docket  No.  940-0242] 

Nonparenteral  Animal  Drugs  Packaged 
for  Parenteral  Use;  Compliance  Policy 
Guide;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  new  Compliance  Policv 
Guide  (CPG)  7125.39  entitled  "Drugs   ' 
Packaged  for  Infusion  or  Injection  of 
Food-Producing  Animals."  This  CPG 
provides  policy  and  regulator)'  action 
guidance  to  the  Food  and  Drug 
Administration  (FDA)  field  and 
headquarters  staff  regarding  the  status  of 
products  labeled  for  nonparenteral  use 
in  animals  with  packaging  appropriate 
for  parenteral  use  in  food-producing 
animals. 

ADDRESSES:  Submit  written  requ»;sts  for 
single  copies  of  CPG  7125.39  entitled 
"Drugs  Packaged  for  Infusion  or 
Injection  of  Food-Producing  Animals" 
to  the  Industry  Information  Staff  (HFV- 
12).  Center  for  Veterinary  Medicine, 
Food  and  Drug  Administration,  7500 
Standish  PI..  Rockville,  MD  20855. 
Requests  should  be  identified  with  the 
CPG  number  and  title,  as  well  as  tlie 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
CPG  7125.39  is  available  for  public 
e.xamination  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville.  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  A.  Gushee,  Center  for  Veterinary 
Medicine  (HF\'-236).  Food  and  Drug  ' 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1785. 
SUPPLEMENTARY  INFORMATION:  FDA  had 
determined  that  a  number  of  products 
are  packaged  in  parenteral-like 
packaging  although  labeled  for  topical, 
oral,  or  other  route  of  administration. 
The  policy  states  that  oral  and  topical 
preparations  for  food-producing  animals 
should  not  be  packaged  to  facilitate 
parenteral  administration.  FDA  is 
concerned  about  safety  of  these 
unapproved  products  when  infused  or 
injected  into  food-producing  animals. 
Serious  animal  and  human  health 
consequences  can  result  from  this 
practice.  Products  packaged  as  if  for 
parenteral  administration  that  do  not 
bear  adequate  directions  for  parenteral 
administration  will  be  deemed 
misbranded. 
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The  statements  made  in  CPG  7125.39 
are  not  intended  to  bind  the  courts,  the 
public,  or  FDA.  or  to  create  or  confer 
any  rights,  privileges,  immunities,  or 
benefits  on  or  for  any  private  person, 
but  are  intended  merely  for  internal 
FDA  guidance; 

Dated:  August  31,  1994. 

Ronald  G.  Chesemore, 

Associate  Commissioner  for  Begulatory 
Affairs. 

IFR  Doc.  94-22035  Filed  9-6-94;  8;45  am] 

BILbtNG  CODE  4160-01-F 

Healtti  Care  Financing  Administration 

[BPO-123-GNC] 

Medicare  Program;  Criteria  and 
Standards  for  Evaluating  Intermediary 
and  Carrier  Performance  During  FY 
1995 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  General  notice  with  comment 
period. 

SUMMARY:  This  notice  describes  the 
criteria  and  standards  to  be  used  for 
evaluating  the  performance  of  fiscal 
intermediaries  and  carriers  in  the 
administration  of  the  Medicare  program 
beginning  October  1, 1994.  The  results 
of  these  evaluations  are  considered 
whenever  HCFA  enters  into,  renews,  or 
terminates  an  intermediary  agreement  or 
carrier  contract  or  takes  other  contract 
actions  (for  example,  assigning  or 
reassigning  providers  of  services  to  an 
intermediary  or  designating  regional  or 
national  intermediaries]. 

This  notice  is  published  in 
accordance  with  sections  1816(f]  and 
1842(b)(2)  of  the  Social  Security  Act. 
We  are  publishing  for  public  comment 
in  the  Federal  Register  those  criteria 
and  standards  against  which  we 
evaluate  intermediaries  and  carriers. 
EFFECTIVE  DATE:  The  criteria  and 
standards  are  effective  October  1. 1994. 
COMMENTS:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address  as  provided  below 
no  later  than  5  p.m.  (EDT)  on  October 
7, 1994. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BFO- 
123-GNC.  P.O.  Box  26676,  Baltimore, 
MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 


Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SVV.,  Washington,  D.C.  20201,  or 

Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPO-123-GNC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
office  at  200  Independence  Avenue, 
SW.,  Washington,  D.C,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Loyal,  (410)  966-7403. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  1816  of  the  Social 
Security  Act  (the  Act),  public  or  private 
organizations  and  agencies  participate 
in  the  administration  of  Part  A  (Hospital 
Insurance)  of  the  Medicare  program 
under  agreements  with  the  Secretary  of 
Health  and  Human  Services.  These 
agencies  or  organizations,  known  as 
fiscal  intermediaries,  determine  whether 
medical  services  are  covered  under 
Medicare  and  determine  correct 
payment  amounts.  The  intermediaries 
then  make  payments  to  the  health  care 
providers  on  behalf  of  the  beneficiaries. 
Section  1816(f)  of  the  Act  requires  us  to 
develop  criteria,  standards,  and 
procedures  to  evaluate  an 
intermediary's  performance  of  its 
functions  under  its  agreement.  We 
evaluate  intermediary  performance 
through  the  contract  management 
process. 

Under  section  1842  of  the  Act.  we  are 
authorized  to  enter  into  contracts  with 
carriers  to  fulfill  various  functions  in 
the  administration  of  Part  B 
(Supplementary  Medical  Insurance)  of 
the  Medicare  program.  Beneficiaries, 
physicians,  and  suppliers  of  services 
submit  claims  to  these  carriers.  The 
carriers  determine  whether  the  services 
are  covered  under  Medicare  and  the 
payable  amount  for  the  services  or 
supplies  and  then  make  payment  to  the 
appropriate  party.  Under  section 
1842(b)(2)  of  the  Act,  we  are  required  to 
develop  criteria,  standards,  and 
procedures  to  evaluate  a  carrier's 
performance  of  its  functions  under  its 
contract.  We  also  evaluate  carrier 
performance  through  the  contract 
management  process. 


We  are  publishing  the  criteria  and 
standards  in  the  Federal  Register  in 
order  to  allow  the  public  an  opportunity 
to  comment  before  implementation.  In 
addition  to  the  statutory  requirement, 
our  regulations  at  42  CFR  421.120  and 
421.122  provide  for  publication  of  a 
Federal  Register  notice  to  announce 
criteria  and  standards  for  intermediaries 
prior  to  implementation.  Regulations  at 
42  CFR  421.201  provide  for  publication 
of  a  Federal  Register  notice  to  announce 
criteria  and  standards  for  carriers  prior 
to  implementation.  The  current  criteria 
and  standards  were  published  in  the 
Federal  Register  on  September  30,  1993 
(58  FR  51085). 

To  the  extent  possible,  we  make  every 
effort  to  publish  the  criteria  and 
standards  prior  to  the  beginning  of  the 
Federal  fiscal  year,  which  is  October  1st. 

If  we  do  not  publish  a  Federal 
Register  notice  before  the  new  fiscal 
year  begins,  readers  may  presume  that 
until  and  unless  notified  otherwise,  the 
criteria  and  standards  which  were  in 
effect  for  the  previous  fiscal  year  remain 
in  effect. 

In  those  instances  where  we  are 
unable  to  meet  our  goal  of  publishing 
the  subject  Federal  Register  notice 
before  the  beginning  of  the  fiscal  year, 
we  may  publish  the  criteria  and 
standards  notice  at  any  subsequent  time 
during  the  year.  If  we  choose  to  publish 
a  notice  in  this  manner,  the  evaluation 
period  for  any  such  criteria  and 
standards  which  are  the  subject  of  the 
notice  will  be  revised  to  be  effective  on 
the  first  day  of  the  first  month  following 
publication.  Hence,  any  revised  criteria 
and  standards  will  measure 
performance  prospectively;  that  is.  we 
will  not  apply  new  measurements  to 
assess  performance  on  a  retroactive 
basis. 

Also,  it  is  not  our  intention  to  revise 
the  criteria  and  standards  which  will  be 
used  during  the  evaluation  period  once 
this  information  has  been  published  in 
a  Federal  Register  notice.  However,  on 
occasion,  either  because  of 
Administrative  mandate  or 
Congressional  action,  there  may  be  a 
need  for  changes  which  have  direct 
impact  upon  the  criteria  and  standards 
previously  published,  or  which  require 
the  addition  of  new  criteria  or 
standards,  or  that  cause  the  deletion  of 
previously  published  criteria  and 
standards.  Should  such  changes  be 
necessitated,  we  will  issue  a  Federal 
Register  notice  prior  to  implementation 
of  the  changes. 

In  all  instances,  necessary  manual 
issuances  will  be  published  each  year  to 
ensure  that  the  criteria  and  standards 
are  implemented  uniformly  and 
accurately.  Also,  as  in  previous  years. 


the  Federal  Register  notice  will  be 
republished  and  the  effective  date 
revised  if  changes  are  warranted  as  a 
result  of  the  public  comments  received 
on  the  criteria  and  standards. 

II.  Incentive  Payments  to  Carriers 

In  accordance  with  section 
1842(c)(1)(B)  of  the  Act,  this  notice  also 
describes  the  current  methodology  that 
will  be  used  to  award  incentive 
payments  to  carriers  that  successfully 
increase  the  proportion  of  physicians  in 
the  carrier's  service  area  who  are 
participating  physicians,  or  the 
proportion  of  payments  to  participating 
physicians. 

Section  1842(h)  of  the  Act  sets  forth 
the  Medicare  participating  physician 
program.  "Participating"  means 
accepting  assignment  on  all  Medicare 
claims.  "Accepting  assignment"  means 
physicians  accept  Medicare's  approved 
amount  as  full  payment,  with  the 
beneficiary  responsible  for  only  the 
Medicare  deductible  and  coinsurance 
amounts.  The  main  goal  of  the  program 
is  to  reduce  the  financial  impact  of 
medical  costs  upon  beneficiaries  by 
establishing  incentives  for  physicians  to 
accept  assignment  on  all  Medicare 
claims.  The  provisions  give  all 
physicians  an  annual  opportunity  to 
enroll  or  disenroll  as  a  Medicare 
participating  physician. 

Section  1842(b)(3)(H)  of  the  Act 
requires  Medicarecarriers  to  implement 
programs  to  recruit  and  retain 
physicians  as  participating  physicians. 
These  programs  include  educational 
and  outreach  activities  and  the  use  of 
professional  relations  personnel- to 
handle  billing  and  other  problems 
relating  to  payment  of  claims  of 
participating  physicians.  These 
programs  are  also  designed  to 
familiarize  beneficiaries  with  the 
participating  physician  program  and  to 
assi.st  the  beneficiaries  in  locating 
participating  physicians.  Carriers  also 
increase  participation  through  the  use  of 
public  relations,  literature,  and  training 
in  the  physician  community.  We  believe 
carriers  continue  to  perform  these 
activities  because  they  are  advantageous 
to  their  operations.  By  properly 
educating  the  provider  community, 
carriers  save  staff  time  and  produce 
cleaner  claims  which  result  in  fewer 
inquiries  as  well  as  fewer  exceptions. 

Also,  we  believe  that  the 
implementation  of  the  resource-based 
relative  value  scale  (RBRVS)  fee 
schedule  has  contributed  largely  to  the 
increase  in  the  number  of  physicians  ' 
participating  in  the  Medicare  program. 
Nonparticipation  is  discouraged  by  the 
"limiting  charges"  impo.sed  under 
physician  payment  reform. 


We  will  continue  to  pay  incentive 
bonuses  to  any  carrier  that  achieves  an 
increase  of  at  least  one-tenth  of  one 
percent  in  the  participating  physicians' 
rate  or  proportion  of  payments  for 
participating  physicians'  services  in  the 
carrier's  total  service  area.  Carriers  that 
achieve  an  increase  in  physicians' 
participation  or  payments  for 
participating  physician  services  of  less 
than  2  percentage  points  will  be  paid  a 
partial  incentive  payment.  Carriers  that 
achieve  an  increase  of  at  least  2 
percentage  points,  but  less  than  4 
points,  will  be  paid  the  full  incentive 
payment.  Carriers  that  achieve  an 
increase  equal  to  or  greater  than  4 
percentage  points  will  be  paid  a  bonus 
for  each  additional  2  percentage  point 
increase  over  and  above  the  initial  2 
pen:entage  point  increase. 

As  required  by  section  1842(c)(1)(B) 
of  the  Act,  the  amount  of  the  total 
incentive  payable  to  carriers  is  one 
percent  of  the  total  payments  to  carriers 
for  claims  processing  costs  for  the  fiscal 
year.  The  total  incentive  pool  is 
calculated  by  summing  the  total  claims 
processing  costs  reported  by  each  carrier 
in  fiscal  year  (FY)  1985  and  multiplying 
the  total  by  one  percent.  The  total 
claims  pn-ocessing  costs  in  that  fiscal 
year  amounted  to  $380  million. 
Therefore,  carrier  bonuses  in  FY  1995 
will  be  one  percent  of  this  amount  or 
.53.8  million.  Fiscal  year  1985  has  been 
used  as  a  base  because  it  reflects  the 
claims  processing  costs  and  workload  at 
the  inception  of  the  participating 
physician  program. 

For  the  purpose  of  determining  each 
r.arrier's  eligibility  for  an  incentive 
payment.  w«  make  two  comparisons. 
VVe  compare  the  carrier's  physician 
participation  rate  afterihe  latest 
enrollment  period  with  the  physic:ian 
participation  rate  after  the  prior 
enrollment  date.  We  make  a  similar 
comparison  of  the  proportion  of  covered 
charges  for  services  by  participating 
physicians  during  the  quarter  following 
the  enrollment  period  with  those  of  the 
quarter  following  the  prior  enrollment 
period.  We  intend  to  use  whichever 
difference  yields  the  higher  percentage 
increase  to  determine  eligibility  for 
award  of  the  incentive  payment. 
Currently,  we  issue  carrier  incentive, 
payments  by  September  30  following 
each  annual  enrollment  period.  The 
amount  of  these  payments  will  be 
included  in  line  11  (other)  of  the 
carrier's  Notice  of  Budget  Approval. 
Form  HCFA-1524. 

III.  Criteria  and  Standards — General 

Basic  tenets  of  the  Medicare  program 
are  to  pay  claims  promptly  and 
accurately  and  to  foster  good  beneficiary 


and  provider  relations.  Contractors  must 
administer  the  Medicare  program 
efficiently  and  economically.  We  have 
developed  a  contractor  management 
program  for  FY  1995  that  sets 
expectations  for  the  contractor; 
measures  the  performance  of  the 
contractor;  evaluates  the  performance 
against  the  expectations;  and,  takes 
appropriate  contract  action  based  upon 
evaluation  of  the  contractor's 
performance.  The  goal  of  performance 
evaluation  is  to  ensure  that  contractors 
meet  their  contractual  obligations.  We 
measure  contractor  performance  to 
ensure  that  the  following  objectives  are 
met:  contractors  do  what  is' required  of 
them  by  law,  regulation  and  HCFA 
diret:tive:  do  it  well;  and  conlinu£;llv 
improve  what  they  do.  We  have 
restructured  contractor  evaluation  into 
five  criteria,  designed  to  meet  those 
objectives.  This  restructuring  effort 
considered  comments  from  HCFA 
components  as  well  as  beneficiary  and 
provider  groups  which  have  commented 
on  past  Federal  Register  notifications. 

The  first  criterion  in  the  FY  1995 
contractor  performance  evaluation  is 
"Claims  Processing  ",  which  measures 
contractual  performance  against  claims 
processing  accuracy  and  timeliness 
requirements.  Within  the  Claims 
Processing  criterion,  we  have  identified 
those  performance  standards  which  are 
mandated  by  either  legislation, 
regulation  or  judicial  decision.  These 
standards  include  claims  processing 
timeliness,  the  rate  of  cases  reversed  by 
an  Administrative  Law  ludge.  the 
timeliness  of  intermediary 
reconsideration  cases,  and  the  accuracy 
and  timeliness  of  carrier  reviews  and 
hearings.  Further  evaluation  in  the 
Claims  Processing  criterion  may 
include,  but  is  not  limited  to.  the 
accuracy  of  bill  and  claims  processing, 
the  level  of  electronic  claims  payment, 
and  the  accuracy  of  intemiediarj- 
reconsideration  cases. 

The  second  criterion  is  "Customer 
Ser\ice",  which  a.ssesses  the 
completeness  of  the  ser\'ice  provided  to 
customers  by  the  contractor  in  its 
administration  of  the  Medicare  program. 
Mandated  standards  in  the  Customer 
Ser\'ice  criterion  inrlude  the  accuracy  of 
Explanations  of  Medicare  Benefits,  and 
the  accuracy  and  timeliness  of  carrier 
replies  to  beneficiary  telephone 
inquiries.  In  FY  1995.  customer 
feedback  may  be  used  to  collect 
comparable  data  on  customer 
satisfaction  and  identify  areas  in  need  of 
improvement.  Among  the  sf>ecific 
Contractor  ser\'ices  that  may  be  included 
in  the  evaluation  process  under  the 
Customer  Ser\'ice  criterion  are: 
beneficiary  relations:  provider 
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education;  appropriate  telephone 
inquiry  responses;  and  the  tone  and 
accuracy  of  all  correspondence. 

The  third  criterion  is  "Payment 
Safeguards",  which  evaluates  whether 
the  Medicare  trust  fund  is  safeguarded 
against  inappropriate  program 
expenditures.  Intermediary  and  carrier 
performance  may  be  evaluated  in  the 
areas  of  medical  review,  Medicare 
secondary  payer,  fraud  and  abuse,  and 
audit  and  reimbursement.  Mandated 
performance  standards  in  the  Payment 
Safeguards  criterion  are  the  accuracy  of 
decisions  on  skilled  nursing  facility 
(SNF)  demand  bills,  and  the  timeliness 
of  processing  Tax  Equity  and  Fiscal 
Responsibility  Act  (TEFRA)  target  rate 
adjustments,  exceptions,  and 
exemptions.  Further  evaluation  in  this 
criterion  may  include,  but  is  not  limited 
to,  the  efficient  and  effective 
compilation  and  analysis  of  data  to 
bring  about  continuous  improvement  in 
contractor  efforts  to  safeguard  Medicare 
program  dollars. 

The  fourth  criterion  is  "Fiscal 
Responsibihty",  which  evaluates  the 
contractor's  efforts  to  protect  the 
Medicare  program  and  the  public 
interest.  Contractors  must  effectively 
manage  Federal  funds  for  both  payment 
of  benefits  and  cost  of  administration 
under  the  Medicare  program.  Proper 
financial  and  budgetary  controls  must 
.  be  in  place  to  ensure  contractor 
compliance  with  its  agreement  with 
HHS  and  HCFA.  Additional  functions 
reviewed  under  this  criterion  may 
include,  but  are  not  limited  to,  bottom 
line  unit  cost,  compliance  wtth  the 
Budget  and  Performance  Requirements, 
adherence  to  Chief  Financial  Officer's 
Act. 

The  fifth  and  final  criterion  is 
"Administrative  Activities",  which 
measures  a  contractor's  administrative 
management  of  the  Medicare  program. 
A  contractor  must  efficiently  and 
effectively  manage  its  operations  to 
assure  constant  improvement  in  the  way 
it  does  business.  Proper  systems 
security,  ADP  maintenance,  and  disaster 
recovery  plans  must  be  in  place.  A 
contractor's  evaluation  under  the 
Administrative  Activities  criterion  may 
include,  but  is  not  limited  to, 
establishment,  application,  • 
documentation,  and  effectiveness  of 
internal  controls.  Internal  controls 
include  all  aspects  of  a  contractor's 
operation.  It  can  include 
implementation  reviews  of  corrective 
action  plans,  task  management  plans, 
data  and  reporting  requirements,  and 
management  improvement  plans. 

We  have  also  developed  separate 
measures  for  evaluating  unique 


activities  of  Regional  Home  Health 
Intermediaries  (RHHIs). 

Section  1816(e)(4)  of  the  Act  requires 
the  Secretary  to  designate  regional 
agencies  or  organizations,  which  ara 
already  Medicare  intermediaries  under 
section  1816,  to  perform  bill  processing 
functions  with  respect  to  freestanding 
home  health  agency  (HHA)  bills.  The 
law  requires  that  we  limit  the  number 
of  such  regional  intermediaries  (i.e., 
RHHIs)  to  not  more  than  ten;  there  are 
currently  nine  (see  42  CFR  421.117  and 
the  Federal  Register  published  on  May 
19,  1988  (53  FR  17936)  for  more  details 
about  the  RHHIs). 

In  addition,  section  1816(e)(4)  of  the 
Act  requires  the  Secretary  to  develop 
criteria  and  standards  in  order  to 
determine  whether  to  designate  an 
agency  or  organization  to  perform 
services  with  respect  to  hospital 
affiliated  HHAs.  We  have  developed 
separate  measures  for  RHHIs  in  order  to 
evaluate  the  distinct  RHHI  functions. 
These  functions  include  the  processing 
of  freestanding  HHA,  hospital  affiliated 
HHA,  and  hospice  bills.  Through  an 
evaluation  using  these  criteria  and 
standards  we  may  determine  whether 
the  RHHI  functions  should  be  moved 
from  one  intermediary  to  another  in 
order  to  ensure  effective  and  efficient 
administration  of  the  program  benefit. 

Below  we  list  the  criteria  and 
standards  to  be  used  for  evaluating  the 
performance  of  intermediaries  and 
carriers.  In  a  number  of  instances,  we 
identify  a  HCFA  manual  as  a  source  of 
more  detailed  requirements. 
Intermediaries  and  carriers  have  copies 
of  the  various  Medicare  manuals 
referenced  in  this  notice.  Members  of 
the  public  also  have  access  to  our 
manualized  instructions. 

Medicare  manuals  are  available  for 
review  at  local  Federal  Depository 
Libraries  (FDLs).  Under  the  FDL 
Program,  government  publications  are 
sent  to  approximately  1400  designated 
libraries  throughout  the  United  States. 
Interested  parties  may  examine  the 
documents  at  any  one  of  the  FDLs. 
Some  may  have  arrangements  to  transfer 
material  to  a  local  library  not  designated 
as  an  FDL.  To  locate  the  nearest  FDL, 
individuals  should  contact  any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
nearly  every  Federal  government 
publication,  either  in  printed  or 
microfilm  form,  for  use  by  the  general 
public.  These  libraries  provide  reference 
services  and  interlibrary  loans;  however, 
they  are  not  sales  outlets.  Individuals 
may  obtain  information  about  the 
location  of  the  nearest  regional 
depository  library  from  any  library. 


Finally,  all  HCFA  regional  offices 
maintain  all  Medicare  manuals  for 
public  inspection.  To  find  the  location 
of  the  nearest  available  HCFA  regional 
office,  individuals  may  contact  the 
individual  listed  at  the  beginning  of  this 
notice.  That  individual  can  also  provide 
information  about  purchasing  or 
subscribing  to  the  various  Medicare 
manuals. 

TV.  Criteria  and  Standards  for 
Intermediaries 

Claims  Processing  Criterion 

The  Claims  Processing  criterion 
contains  4  mandated  standards. 

Standard  1—95%  of  clean 
electronically  submitted  non-Periodic 
Interim  Payment  (PIP)  bills  paid  within 
statutorily  specified  time  frames. 
Specifically,  clean,  non-PIP  electronic 
claims  can  be  paid  as  early  as  the  14th 
day  (13  days  after  the  date  of  receipt) 
and  must  be  paid  by  the  31st  day  (30 
days  after  the  date  of  receipt). 

Standard  2 — 95%  of  clean  paper  non- 
PIP  bills  paid  within  specified  time 
frames.  Specifically,  clean,  non-PIP 
paper  claims  can  be  paid  as  early  as  the 
27th  day  (26  days  after  the  date  of 
receipt),  and  must  be  paid  by  the  31st 
day  (30  days  after  the  date  of  receipt). 

Standard  3 — Reversal  rate  by 
Administrative  Law  Judges  (ALJ)  is  at  or 
below  5.0%. 

Standard  4 — 75%  of  reconsiderations 
are  processed  within  60  days  and  90% 
are  processed  within  90  days. 

Additional  functions  may  be 
evaluated  under  this  criterion.  These 
functions  include,  but  are  not  limited  to: 

•  Accurate  Bill  Processing; 

•  Attainment  of  Electronic  Media 
Claims  goals; 

•  Accurate  processing  of 
reconsideration  cases  with  clear 
responses  and  appropriate  customer- 
friendly  tone  and  clarity; 

•  Management  of  shared  processing 
sub-contract; 

•  Relationship  with  Common 
Working  File  Host; 

•  Data  analysis  and  validation. 

Customer  Satisfaction  Criterion 

We  may  review  the  intermediary's 
efforts  to  enhance  customer  satisfaction 
through  the  use  of  customer  feedback. 
Results  of  the  feedback  may  be  used  to 
establish  comparable  data  on  customer 
satisfaction  and  to  identify  areas  in  need 
of  improvement.  The  results  may  be 
summarized  for  publication  in  the 
report  of  contractor  performance  and 
shared  with  individual  contractors. 

We  may  also  evaluate,  but  are  not 
limited  to",  the  following  functions: 


Federal  Register  /  Vol.  59,  No.  172  /  Wednesday,  September  7.  1994  /  Notices 


462G1 


•  The  accuracy,  timeliness  and 
-  appropriateness  of  responses  to  - 

telephone  inquiries; 

•  The  accuracy,  clearness  and     :  " 
timeliness  of  responses  to  written 
inquiries  with  appropriate  custoiner- 
friendiy  tone  and  clarity; 

•  Relationships  with  professional  and 
beneficiary  organizations  and  use  of 
focus  croups; 

•  Educational  and  outreach  efforts. 

Payment  Safeguards  Criterinn 

The  Payment  Safeguard  criterion 
contains  2  mandated  standards.  ' 

Slonctard  I— Decisions  of  SNF 
demand  bills  are  accurate. 

Standard  2— TEFRA  target  rate 
adjustments,  exceptions,  and    ■ 
exemptions  are  processed  within 
mandated  timeframes. 

Additional  fiinctions  may  be 
evaluated  under  this  criterion.  Th6se 
functions  include,  but  are  not  limited  to: 

•  Medical  Review:  We  may  assess  the 
ability  of  the  Medicare  contractors  to 
apply  their  analytical  skills  and  focus 
resources  on  particular  providers  or 
claim  types  which  represent 
unnecessary  or  inappropriate  care.  We 
may  review  contractor  efforts  in 
developing  local  and  national  data  that 
identify  aberrancies  and  form  the  basis 
of  corrective  actions,  such  as  educating 
the  provider,  and/or  become  the  basis  of 
medical  review  policies  or  review 
screens  as  directed  by  the  Medicare 
Intermediary  Manual  (MIM)  §3939  and 
Budget  and  Performance  Requirements. 
We  may  also  review  the  effectiveness  of 
the  contractor's  identification  and 
corrective  action.  We  may  also  review  a 
sample  of  a  contractor's  medical  review 
decisions  to  assure  that  the  decisions 
comply  with  current  coverage 
guidelines  and  that  the  contractor's  use 
of  each  medical  review  screen  is 
supported  by  sufficient  documentation. 
We  may  assess  contractors'  medical 
review  efforts  at  developing  effective 
means  of  addressing  aberrancies 
identified  during  the  analysis  of  all  lo.:al 
and  national  data,  and  take  action  to 
assure  that  the  focused  medical  review 
procedures  and  systems  designed  and 
utilized  by  the  contractor  have  allowed 
it  to  meet  program  requirements.  We 
may  also  review  a  contractor's  efforts  to 
review  information  or  documentation 
located  in  the  fraud  unit. 

•  Audit  and  Reimbursement:  We  may 
assess  the  quality  of  fiscal 
intermediaries'  activities  in  the  audit 
and  settlement  of  Medicare  cost  reports. 
We  may  assess  the  timeliness  of 
Medicare  cost  report  settlements  and  the 
accuracy  by  which  fiscal  intermediaries 
have  established  interim  provider 
payments  - 


•  Medicare  Secondary  Payer:  The 
Medicare  Secondary  Payer  (MSP) 
program  may  use  the  MSP  review  guide 
to  review  the  intennediary's  MSP 
processes  in  administering  the  program 
aiid  for  identifying  and  recovering 
mistaken  Medicare  payments  in 
ac(  ordance  with  MIM,  Part  3,  §§  3400fT 
and  3600ff,  and  pertinent  HCFA 
instructions  and  transmittals.  We  may 
develop  outcome  measures  to  assess  the 
intermediary's  accuracy  in  reporting 
savings  and  to  determine  if  claim 
development  procedures  are  followed. 
VVe  may  also  evaluate  the  accuracy  and 
timeliness  of  claims  payment  and 
determine  if  the  Common  Working  File, 
internal  systems  and  required  software 
are  utilized  as  prescribed.  We  may  also 
evaluate  the  contrac-tor's  ability  to 
prioritize  and  process  recoveries  in 
compliance  with  instructions, 
determine  if  recoveries  of  all  payers  are 
processed  equally,  and  ensure  t'hat  audit 
trail  documentation  exists. 

•  Fraud  and  Abuse:  The  Fraud  and 
Abuse  program  may  u.se  the  formally 
established  mechanism  to  review  the 
intermediaries  in  the  basic  level  of  fraud 
detection,  deterr-jnce  and  development 
as  described  in  MIM,  Part  3,  §  3950ff, 
and  pertinent  HCFA  instructions  and 
transmittals.  We  may  assess  the  ability 
of  the  contractor  to  identify  fraud  cases 
that  exist  within  its  service  area,  and  to 
take  appropriate  action  to  dispose  of 
these  cases.  We  may  review  the 
contractor's  efforts  in  investigating 
allegations  of  fraud  made  by 
beneficiaries,  providers,  HCFA,  OIG, 
and  other  sources.  We  may  develop  an 
outcome  measure  to  assess  the 
contractor's  ability  to  put  in  place  an 
effective  fraud  detecfion  and  deterrence 
program. 

Fiscat  Responsibility  Critt-rinn 

VVe  may  review  the  intermediary's 
efforts  to  establish  and  maintain 
appropriate  financial  and  budgetary 
internal  controls  over  benefit  payments 
and  administrative  costs.  Proper 
internal  controls  must  be  in  place  to 
ensure  that  contractors  comply  with 
their  agreements  with  HCFA. 

Additional  matters  to  be  reviewed 
under  the  Fiscal  Responsibility  criterion 
may  include,  but  are  not  limited  to: 

•  Bottom  line  unit  cost; 

•  Compliance  with  the  Budget  and 
Performance  Requirements; 

•  Adherence  to  Chief  Financial 
Officer's  Act; 

•  Overall  control  of  administrative 
cost  and  benefit  payments. 

Administrative  Activities  Criterion 


JMI 


We  may  measure  a  contractor's 
administrative  ability  to  manage  the 


Medicare  program.  We  may  address  the 
efficiency  and  effectiveness  of  their 
operation,  their  system  of  internal 
controls  and  the  compliance  with  HCFA 
directives  and  initiatives.  A  contractor's 
evaluation  under  the  Administrative 
Activities  criterion  may  include,  but  is 
not  limited  to,  implementation  reviews 
of: 

•  Proper  systems  security; 

•  ADP  maintenance; 

•  Disaster  recovery  plan; 

•  Corretlive  action  plans: 

•  Task  management  plans; 

•  Data  and  reporting  requirements; 

•  Management  improvement  plans. 

V.  Criteria  and  Standards  for  Carriers 

Claims  Processing  Criterion 

The  Claims  Processing  criterion 
contains  4  mandated  standards. 

Standard  1—95%  of  clean 
electronically  submitted  claims 
processed  within  statutorily  specified 
time  frames.  Specifically,  clean 
electronic  claims  can  be'  paid  as  eariy  as 
the  14tli  day  (13  days  after  the  date  of 
receipt)  and  must  be  paid  by  the  31st 
day  (30  days  after  the  date  of  receipt). 

Standard  2—95%  of  clean  paper 
claims  processed  within  specified  time 
frames.  Specifically,  clean  paper  claims 
can  be  paid  as  early  as  the  27th  day  (26 
days  after  the  date  of  receipt)  and  must 
be  paid  by  the  31st  day  (30  days  after 
the  date  of  receipt). 

Standard  3 — 95%  of  reviews  are 
accurate  and  clear  with  appropriate 
customer-friendly  tone  and  clarity  and 
are  completed  within  45  days. 

Standard  4 — 90%  of  carrier  hearings 
are  accurate  and  clear  with  appropriate 
customer-friendly  tone  and  clarity  and 
are  completed  within  120  days. 
Additional  functions  may  be 
evaluated  under  this  criterion.  These 
functions  include,  but  are  not  limited  to- 

•  Accuracy  of  Claims  Processing: 

•  Attainment  of  Electronic  Media 
Claims  goals; 

•  Management  of  shared  processing 
sub-contract; 

•  Relationship  with  Common 
Working  File  Host; 

•  Data  analysis  and  validation. 

Customer  Satisfaction  Criterion 

The  Customer  Satisfaction  criterion 
contains  2  mandated  standards. 

Standard  i— 98%  of  Explanations  of 
Medicare  Benefits  (EOMBs)  are  properly 
generated. 

Standard  2 — Telephone  inquiries  are 
timely  answered. 

Telephone  calls  are  to  be  answered 
within  120  secondsand  callers  are  not 
to  get  a  busy  signal  more  than  20%  of 
the  time. 
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We  may  review  the  carrier's  efforts  to 
enhance  customer  satisfaction  through 
the  use  of  customer  feedback.  Results  of 
the  feedback  may  be  used  to  establish 
comparable  data  on  customer 
satisfaction  and  to  identify  areas  in  need 
of  improvement.  The  results  may  be 
summarized  for  publication  in  the 
report  of  contractor  performance  and 
shared  with  individual  contractors. 

We  may  also  evaluate,  but  are  not 
limited  to  evaluating,  the  following 
functions: 

•  The  accuracy  and  appropriateness 
of  responses  to  telephone  inquiries; 

•  The  accuracy,  clearness  and 
timeliness  of  responses  to  written 
inquiries  with  appropriate  customer- 
friendly  tone  and  clarity: 

•  Relationships  with  professional  and 
beneficiary  organizations  and  use  of 
focus  groups; 

•  Educational  and  outreach  efforts. 

Payment  Safeguards  Criterion 

Carrier  functions  that  may  be 
reviewed  under  this  criterion  include, 
but  are  not  limited  to: 

•  Medical  Review:  We  may  assess  the 
ability  of  the  Medicare  contractors  to 
apply  their  analytical  skills  and  focus 
resources  on  particular  providers  or 
claim  types  which  represent 
unnecessary  or  inappropriate  care.  We 
may  review  contractor  efforts  in 
developing  effective  means  of 
addressing  aberrancies  identified 
through  analyzing  data  to  target  prepay 
and  postpay  review.  This  forms  the 
basis  of  corrective  actions  such  as 
educating  the  provider  and/or  become 
the  basis  of  medical  review  policies  or 
review  screens  as  dinjcted  by  the  carrier 
manual  and  Budget  and  Performance 
Requirements.  We  may  also  review  a 
sample  of  the  contractor's  use  of 
medical  coverage  guidelines  to 
determine  if  the  contractor's  use  of  each 
medical  review  screen  is  supported  by 
sufficient  documentation.  VVe  may 
assess  the  effectiveness  of  contractors' 
medical  review  efforts  at  developing 
means  of  addressing  aberrancies 
identified  during  the  analysis  of  all  local 
and  national  data  and  take  action  to 
assure  that  the  focused  medical  review 
procedures  and  systems  designed  and 
utilized  by  the  contractor  have  allowed 
it  to  meet  program  requirements.  We 
may  also  review  a  contractor's  efforts  to 
review  information  or  documentation 
located  in  the  fraud  unit. 

•  Medicare  Secondary  Payer:  The 
Medicare  Secondary  Payer  (MSP) 
program  may  use  the  MSP  review  guide 
to  review  the  carrier's  MSP  processes  in 
administering  the  program  and  for 
identifying  and  recovering  mistaken 
Medicare  payments  in  accordance  with 


the  Medicare  Carrier  Manual  (MCM). 
Part  3.  §§  3375.  4306.3,  and  4307- 
4308.1.  and  pertinent  HCFA 
instructions  and  transmittals.  We  may 
develop  outcome  measures  to  assess  the 
carrier's  accuracy  in  reporting  savings 
and  to  determine  if  claim  development 
procedures  are  followed.  We  may  also 
evaluate  the  accuracy  and  timeliness  of 
claims  pa>Tnent  and  determine  if  the 
Common  Working  File,  internal  systems 
and  required  software  are  utilized  as 
prescribed.  We  may  also  evaluate  the 
contractor's  ability  to  prioritize  and 
process  recoveries  in  compliance  with 
instructions,  determine  if  recoveries  of 
all  payers  are  processed  equally,  and 
ensure  that  audit  trail  documentation 
exists. 

•  Fraud  and  Abuse:  The  Fraud  and 
Abuse  program  may  use  the  formally 
established  mechanism  to  review  the 
carriers  in  the  basic  level  of  fraud 
detection,  deterrence  and  development 
as  described  in  MCM,  Part  3.  §  14000ff, 
and  pertinent  HCFA  issued  instructions 
and  transmittals.  We  may  assess  the 
ability  of  the  contractor  to  identify  fraud 
cases  that  exist  within  its  service  area, 
and  to  take  appropriate  action  to 
dispose  of  these  cases.  We  may  review 
the  contractor's  efforts  in  investigating 
allegations  of  fraud  made  by 
beneficiaries,  providers,  HCFA,  OIG. 
and  other  sources.  We  may  develop  an 
outcome  measure  to  assess  the 
contractor's  ability  to  put  in  place  an 
effective  fraud  detection  and  deterrence 
program. 

Fiscal  Responsibility  Criterion 

We  may  review  the  carrier's  efforts  to 
establish  and  maintain  appropriate 
financial  and  budgetary  internal 
controls  over  benefit  payments  and 
administrative  costs.  Proper  internal 
controls  must  be  in  place  to  ensure  that 
contractors  comply  with  their 
agreements  with  HCFA. 

Additional  matters  to  be  reviewed 
under  the  Fiscal  Responsibility  criterion 
may  include,  but  are  not  limited  to: 

•  Bottom  line  unit  cost; 

•  Compliance  with  the  Budget  and 
Performance  Requirements; 

•  Adherence  to  Chief  Financial 
Officer's  Act; 

•  Overall  control  of  administrative 
cost  and  benefit  payments. 

Administrative  Activities  Criterion 

We  may  measure  a  carrier's 
administrative  ability  to  manage  the 
Medicare  program.  We  may  address  the 
efficiency  and  effectiveness  of  their 
operation,  their  system  of  internal 
controls  and  compliance  with  our 
directives  and  initiatives.  A  carrier's 
evaluation  under  this  criterion  may 


include,  but  is  not  limited  to, 
implementation  reviews  of: 

•  Proper  systems  security; 

•  ADP  maintenance; 

•  Disaster  recovery  plan; 

•  Corrective  action  plans; 

•  Task  management  plans; 

•  Data  and  reporting  requirements; 

•  Management  improvement  plans. 

VI.  Regional  Home  Health 
Intermediaries  (RHHIs)  Criterion 

The  following  standards  are  mandated 
for  the  Regional  Home  Health 
Intermediaries  criterion: 

Standard  1 — 95%  of  clean 
electronically  submitted  non-PIP  HHA/ 
hospice  bills  paid  within  statutorily 
specified  time  frames.  Specifically, 
clean,  non-PIP  electronic  claims  can  be 
paid  as  early  as  the  14th  day  (13  days 
after  the  date  of  receipt)  and  must  be 
paid  by  the  31st  day  (30  days  after  the 
date  of  receipt). 

Standard  2 — 95%  of  clean  paper  non- 
PIP  HHA/hospice  bills  paid  within 
specified  time  frames.  Specifically, 
clean,  non-PEP  paper  claims  can  be  paid 
as  early  as  the  27th  day  (26  days  after 
the  date  of  receipt)  and  must  be  paid  by 
the  31st  day  (30  days  after  the  date  of 
receipt). 

Standard  3—75%  of  HHA/hospice 
reconsiderations  are  processed  within 
60  days  and  90%  are  processed  within 
90  days. 

We  may  use  this  criterion  to  review  a 
RHHI's  performance  with  respect  to 
handling  the  HHA/hospice  workload. 
This  includes  processing  HHA/hospice 
bills  timely  and  accurately,  properly 
paying  and  settling  HHA  cost  reports, 
and  timely  and  accurately  processing 
reconsiderations  from  beneficiaries, 
HHAs,  and  hospices. 

VII.  Action  Based  on  Performance 
Evaluations 

A  contractor's  performance  is 
evaluated  against  applicable  program 
requirements  for  each  criterion.  Each 
contractor  must  certify  that  all 
information  submitted  to  HCFA  relating 
to  contractor  management  process, 
including  without  limitation  all  records, 
reports,  files,  papers  and  other 
information,  whether  in  written, 
electronic,  or  other  form,  is  accurate  and 
complete  to  the  best  of  the  contractor's 
knowledge  and  belief.  A  contractor  will 
also  be  required  to  certify  that  its  files, 
records,  documents,  and  data  have  not 
been  manipulated  or  falsified  in  an 
effort  to  receive  a  more  favorable 
performance  evaluation.  A  contractor 
must  further  certify  that,  to  the  best  of 
its  knowledge  and  belief,  the  contractor 
has  submitted,  without  withholding  any 
relevant  information,  all  information 


retjiiired  to  be  submitted  with  respec:t  to 
the  contractor  management  pro«;e.ss 
under  the  authority  of  applicable  law(s). 
regu!ation(s),  contracts,  or  HCFA 
manual  provi.sion(.s).  Any  contractor 
thai  makes  a  false,  fictitious,  or 
fraudulent  certification  may  be  .subjw.t 
to  criminal  and/or  civil  prosecution,  .ts 
well  as  appropriate  administrative 
action.  Such  administrative  action  may 
include  debarment  or  suspension  of  the 
contractor,  as  well  as  the  termination  or 
nonrenewal  of  a  contract. 

If  a  contractor  meets  the  level  of 
performance  required  by  operational 
instructions,  it  meets  the  requirements 
of  that  criterion.  Any  performance 
measured  below/  basic  operational 
expectations  constitutes  a  deficienf;y 
The  contractor  may  be  required  to 
develop  and  implement  a  corrective 
action  plan  when  perfqpnance  problems 
are  identified.  The  contractor  will  be 
monitored  to  a.<;sure  effective  and 
efficient  compliance  with  the  corrective 
action  plan  and  Improved  performanc-e 
where  requirements  are  not  .met. 

The  results  of  performance 
evaluations  and  as.ses.sments  under  nil 
five  mteria  will  be  used  for  contracl 
management  activities  and  will  be 
published  in  the  contractor's  annual 
performance  report.  We  may  initiate 
administrative  actions  as  a  result  of  the 
evaluation  of  contractor  performance 
based  on  these  performance  criteria. 
Under  seaions  1816  and  1842  of  the 
Act.  we  consider  the  results  of  the 
evaluation  in  our  determinations  on. 

•  Entering  into,  renewing,  or 
terminating  agreements  or  contracts 
with  contractors. 

•  Decisions  concerning  other  contract 
actions  for  interm.ediaries  and  carriers 
(.su;:h  as  deletion  of  an  automatic 
renewal  clause).  These  decisions  are 
made  on  a  case-by-case  basis  and 
dept-nd  primarily  on  the  nature  nad 
(if^r^e  of  performance.  More 
spe(  ifically,  they  depend  on: 
+  Relative  overall  performance 

co.:;p,(rtd  to  other  contractors; 
4  Nir.nber  of  criteria  in  which  defii  ieul 

perfuriTiance  o(xurs; 
*  E.xtent  ofearhdencienf:y; 
+  Relative  signifii;anf;e  of  the 

requirement  for  which  deficient 

perforniant  e  occurs  within  the  overrill 

evaluation  program;  and 
-I-  Uiforts  to  improve  program  quality. 

service,  and  efficiency. 

•  Decisions  concerning  the 
assignment  or  rea.ssignment  of  providers 
and  designation  of  regional  or  national 
intermediaries  for  classes  of  providers. 

We  make  individual  contract  action 
decisions  af>er  considering  the.se  facJors 
in  terms  of  tht^ir  relative  significanr:e 


and  impact  on  the  effective  and  efficient 
administration  of  the  Medicare  program. 

In  addition,  if  the  cost  incurred  by  the 
intemiedi.iry  or  carrier  to  meet  its 
contractual  requirements  exceeds  the 
amount  whi«:h  the  Secretary  finds  to  be 
reasonable  and  adequate  to  meet  the 
cost  which  must  be  incurred  by  an 
efficiently  and  economically  operated 
intermediary  or  carrier,  such  high  costs 
may  also  be  grounds  for  adverse  action. 
VIII.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  unable 
to  acknowledge  or  respond  to  them 
individually.  VVe  will  consider  all 
comments  we  rec-.eive  by  the  date  and 
time  specified  in  the  DATES  se*:fion  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  docrument,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  document. 

In  accordance  with  Executive  Order 
12866,  this  notice  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Catalng  of  Federal  Domestic  Assistance 
Frogram  No.  93.778,  M»:di(.il  Assistance 
ProgTHm) 

(Catalog  uf  Federal  Domejitic  Assistance 
Prcj^am  No.  93.77.3.  Mi'dicare— Hospital 
Insurance;  and  Progrsm  No.  93.774. 

Mf^dicanv-SuppleniPntary  M(-dical 
Insurance  Program) 

Dated:  August  11.  1994 

Bruce  C.  Vladeck, 

Ariministmtor,  Henlth  Ouf  Finumirif^' 
Administmtion. 

[F8  Dix;.  94-21914  Filed  9-»>-'M:  HAh  ii.v,| 
Bn.UNG  CODE  412(>-01-P 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
institute^  Closed  Meeting 

Pur.qyant  to  Section  1Q[d)  ufi'tv 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Append i>  2).  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Spe<:i:t\  Emph.nsis 
Panel  (SEPJ  meefiiig: 

N'a.ni.'  of  SEP:  RFP  far  the  Cl.niia!  Tnal  of 
ManaR'TOonf  Stratngics  of  Atrial  FihriUafion 
in  an  Eid(;rly  Popiilatirm. 

Dafii.  .Soptomber  13, 1994 

Time:  8:00  a.m. 

Place:  Bethesda  Hofid.-jj  Inn.  Bt-ih.'s.Ja. 
Man,land. 

Contact  Person:  Dr.  Andn«  lVm«;n,  ^333 
\Vps;l)iird  Avenue,  Room  5A10,  3.  fhesdn, 
Maryland  20892,  (301)  .S94-74fil. 

Purpose/Agenda:  To  revkii*  and  tn^aludte 
i iintratt  pri)posal(s). 

The  meeting  will  he  cJosed  in 
ai  cordance  with  the  provisions  s»t  forth 


in  .sections  5.S2b(c)(4)  and  552b(c)(r,). 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patcnfah!.- 
material  and  personal  information 
concerning  individuals  a-S-sociafed  w.ih 
the  applications  and'or  proposals,  the 
disclosure  of  which  would  constitute  ;, 
clearly  unuTirmnted  invasion  of 
personal  privacy. 

This  notice  is'heing  published  !i^s 
than  fift.?en  days  prior  to  the  meeting 
due  to  the  difficolty  of  c;oordinating  thn 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Ffdtiral  Doni.'stic  Assis,tan(.t; 
Programs  N'os.  93.837.  »par»  and  VascuLr 
Diseiis»?s  Rpsearrh: 93.838.  Lung  Diseases 
Kes«-arcli;  and  93.839,  Blo<jd  Disea.ses  and 
R«'SOuni>s  KnwMrch,  National  Institute*  of 
Hoallh) 

D^tvd:  Aiig.fSf  31.  1994. 
Susan  K.  Feldman, 

(^miMttt^f  Shiwi^tnfnt  Offictfr,  !\iIH. 
IFK  Dor.  94-23038  Filed  9-6-94;  8:4.S  i,>.-,| 
BtLUHQ  C006  414(M)1-»»       - 


DEPARTMENT  OF  THE  INTERfOR 

Bureau  of  Land  Management 
[NM-920-04-*  1 20-04] 

Availability  of  Environments! 
Assessment  and  Decision  Record  for 
Six  Coal  Lease  Applications  and  One 
Application  for  Coal  Lease 
ModiffcatJon,  Southeast  Oklahoma 
Coal  Leasing  Area,  3&-Day  Appeal 
Period 

AGENCY:  Bureau  of  Land  Managenieuj. 
Interior. 

action:  NotJc  f  of  availability  of 
environmental  as.ses.sment  and  <{«•«  ision 
record.  SO-day  appeal  period. 

SUMP4ARY:  The  Bureau  of  Lir^d 
Manoyement  (BIJ^^),  New  Mexico  State 
Office,  announce;  the  availability  to  the 
public  of  the  Environmental  A.ssr  .smcnl 
(EA)  .nnd  Decision  Record  (DR)  for  Si\ 
Coal  Lease  Applications  and  One 
Application  for  tool  Lejse  Mcdific  ^tiou 
in  the  Southeast  Oklahop.Ta  Coal  Lt-risi.M.. 
Area  (LeFlon;  and  Lattimer  cocities. 
Okl.ihonia).  T.nis  EA  analyzes  the 
potential  impacts  on  the  enviro!iir<.MH"ot 
five  ahernativos,  including  the  no  oi  tron 
altemntive.  for  issuing  the  six  cnni 
leases  and  modifying  an  existing  lease 
lo  avoid  b\  passing  federnl  coal  n>sep.es 
On  )ime  20.  1994.  a  public  meeting  w.js 
held  in  Poteaii,  Oklahoma  to  «;oli<  it 
comments  on  the  EA  and  to  obtain 
public:  input  on  BLM's  deferminalion  o» 
fair  market  value  and  maximum 
et  onomic:  recovery  of  the  roal.  No 
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comments  were  received  on  the 
adequacy  of  the  EA  and  no  public  input 
indicated  opposition  to  the  proposed 
leasing. 

The  Bureau  of  Land  Management,  in 
cooperation  with  the  Office  of  Surface 
Mining  (OSM)  has  selected  Alternative 
B,  the  Sale  of  Revised  Tracts  to  Mine  by 
Pass  Coal  and  also  the  agency's 
preferred  alternative,  for 
implementation. 

ADDRESSES:  Questions  or  concerns  on 
this  project  can  be  directed  to:  Bureau 
of  Land  Management,  New  Mexico  State 
Office  (NM-921),  Attn:  Gary  Stephens. 
P.O.  Box  27115.  Santa  Fe.  New  Mexico 
87502-0115. 

Copies  of  the  subject  EA  and  Decision 
Record  are  also  available  from  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Stephens,  Oklahoma  Coal  ETA 
Team  Leader,  at  the  above  address  or 
telephone  (505)  438-7451  or  (505)  438- 
7442. 

SUPPLEMENTARY  INFORMATION:  Any 
person  adversely  affected  by  this 
decision  may  appeal  such  action  to  the 
Interior  Board  of  Land  Appeals  pursuant 
to  43  Code  of  Federal  Regulations  (CFR) 
Part  4.  An  appeal  must  be  filed  in  the 
office  of  the  State  Director,  Bureau  of 
Land  Management.  New  Mexico  State 
Office.  P.O.  Box  27115.  Santa  Fe.  New 
Mexico  87502-0115.  within  30  days  of 
the  publication  of  this  Notice  of 
Availability  in  the  Federal  Register.  The 
decision  will  become  effective  on  the 
day  after  expiration  of  the  30  days 
imless  a  petition  for  a  stay  pursuant  to 
43  CFR  4.21  is  filed  together  with  a 
timely  notice  of  appeal. 

Dated:  August  26, 1994. 
Mike  Ford. 
Acting  State  Director. 
|FR  Doc.  94-21942  Filed  9-6-94:  8:45  am] 

BILLING  CODE  4310-FB-M 


[NV-060-4191-03;  N64-93-001P] 

Notice  of  Availability  of  the  Pipeline 
Project  Mining  Plan  of  Operations  Draft 
Environmental  Impact  Statement 
(DEIS) 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Availability  of  Draft 

Environmental  Impact  Statement  for  a 

mining  Plan  of  Operations  (POO)  for  the 

Cortez  Gold  Mines'  Pipeline  Project. 

Lander  County,  Nevada. 

SUMMARY:  Pursuant  to  section  102  (2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  notice  is  given  that  the 
Bureau  of  Land  Management  (BLM)  has 
prepared  by  a  third  party  contractor,  a 


DEIS  on  the  Cortez  Gold  Mines'  Pipeline 
Project  in  Lander  County,  Nevada,  and 
has  made  copies  available  for  public 
review. 

DATES:  Written  comments  on  the  DEIS 
myst  be  postmarked  by  November  4, 
1994.  Pubhc  hearings  for  oral  and 
written  testimony  have  been  scheduled 
for  September  28  and  29. 1994  in  Reno 
and  Elko.  Nevada.  Both  meetings  will  be 
held  from  7:00  to  9:00  p.m.  Testimony 
concerning  the  issues  will  be  accepted 
at  these  hearings. 

ADDRESSES:  A  copy  of  the  DEIS  can  be 
obtained  from:  District  Manager,  Bureau 
of  Land  Management,  P.O.  Box  1420. 
Battle  Mountain,  NV  89820  ATTN. 
Pipeline  Team  Leader.  The  DEIS  is 
available  for  inspection  at  the  following, 
locations:  BLM  State  Office  in  Reno; 
Lander,  Elko  and  Eureka  County 
Libraries;  and  the  University  of  Nevada 
libraries  in  Reno  and  Las  Vegas. 

The  meeting  in  Reno  will  be  held  at 
the  Airport  Plaza  Inn  located  at  1981 
Terminal  Way  and  the  meeting  in  Elko 
will  be  held  at  the  Elko  County  Library. 
720  Court  Street. 

fOR  FURTHER  INFORMATION  CONTACT: 
Dave  Davis,  Pipeline  EIS  Team  Leader, 
at  the  Battle  Mountain  address  or 
telephoning  (702)  635-4000. 
SUPPt.EMENTARY  INFORMATION:  The 
Cortez  Gold  Mines'  Pipeline  Project  is 
proposed  by  Cortez  Gold  Mines,  Inc.  of 
Cortez.  Lander  County.  Nevada.  The 
proposal  consists  of:  Developing  of  a 
new  open  pit  mine  with  associated 
dewatering  system  and  reinfiltratibn 
ponds,  waste  dimips.  constructing  a 
new  combined  heap  leach/tailings 
impoimdment  facility,  and  constructing 
a  new  5.000  ton-per-day  ore  processing 
facility  complete  with  appurtenant 
facilities.  The  total  number  of  acres  that 
would  be  affected  by  the  Pipeline 
Project  is  approximately  1 ,880  acres. 

The  DEIS  focuses  on  the 
environmental  impacts  projected  to 
result  from  implementation  of  the 
proposed  action  and  viable  alternatives 
to  the  proposal.  Specific  subjects 
receiving  emphasis  in  the  DEIS  are:  (1) 
The  proposed  dewatering  rate  of  up  to 
30,000  gallons  per  minute  (GPM)  and 
the  associated  affects  related  to  the 
dewatering;  (2)  socioeconomic  impacts 
to  the  regional  infrastructure  &t)m  the 
construction  work  force  and  increased 
permanent  work  force;  (3)  air  quality 
issues;  (4)  and  cumulative  impacts 
resulting  from  the  extensive  mining  in 
the  area. 

.  A  copy  of  the  DEIS  will  be  sent  to  all 
individuals,  agencies  and  groups  who 
have  expressed  interest  in  the  Pipeline 
Project  EIS  process,  and  a  limited 
number  of  copies  are  available  upon 


request  from  the  District  Manager  at  the 
above  address. 

Dated:  August  29. 1994. 
lames  D.  Currivan, 

District  Manager. 

[FR  Doc.  94-22031  Filed  9-6-94;  8:45  am! 

BILLING  CODE  4310-HC-M 

[UT-942-421 0-06;  U-01 6603  et  al.j 

Proposed  Continuation  of 
Wittidrawals;  Utah 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Forest  Service  proposes 

that  several  withdrawals  embracing 

4.144.9  acres  be  continued.  The  lands 

will  remain  closed  to  the  mining  laws, 

and  in  some  instances  to  surface  entry. 

but  have  been  and  will  remain  open  to 

mineral  leasing. 

DATES:  Comments  should  be  received  by 

December  6.  1994. 

ADDRESSES:  Comments  should  be  sent  to 

the  State  Director.  Utah  State  Office. 

P.O.  Box  45155.  Sah  Lake  City.  Utah  , 

84145-0155. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Massey.  Utah  State  Office,  801- 

539-4119. 

SUPPLEMENTARY  INFORMATION:  The  Forest 

Service  proposes  that  the  existing  land 

withdrawals  identified  below,  be 

continued  for  various  time  periods,  as 

delineated  below,  pursuant  to  section 

204  of  the  Federal  Land  Policy  and 

Management  Act  of  1976.  43  U.S.C. 

1714  (1988).  The  land  is  described  as 

follows: 

Salt  Lake  Meridian.  Utah 

Manti-LaSal  National  Forest 

U-016603.  PLO  1391— February  13. 1957 
Orange  Olsen  Administrative  Site  ()oe's 

Valley  Administrative  Site) 
T.  17S..R.6E.. 

Sec.  31,  S^/z  lot  6,  NV2  lot  11: 

Containing  40  acres,  continue  for  30  years. 
U-010062A.  PLO  2564— December  15.  1961 

Gooseberry  Administrative  Site 

T.  34  S..  R.  20  E., 

Sec.  18,  S'^SV2NEV4NWV4. 

NEVhNEV4SWV4NWV«. 

SV2NEV4SWV4NWV4. 

SEV4N\VV4SWV4N\VV4. 

EV2SWV4SVVV4NW V4 .  SE 'ASVV'aNVV 'a. 

WV2NEV4SE'/4^aVV4.  NW'ASE'AN'W'A. 

NV2SWV4SEV4NWV4: 
Ck)ntaining  55  acres,  continue  for  30  years. 

Stuart  Guard  Station  Administrative  Site 

T.  15  S..  R.  7E., 

Sec.  8.  SV2NEV4NfEV4SEV4,  SE'ANE'ASEV*; 
Sec.  9.  NV2SWV4NWV4SWV4. 
SV2NWV4NWV«SWV«, 


SV2N  VzNW'ANW 'aSVV  'A. 
NE'/4NVVV4SWV4.  NVVV4NEV4SWV4; ' 

Containing  47.5  acres,  continue  for  30 
years. 

Pack  Creek  Administrative  Site 
T.  27S.,  R.  23E., 

Sec.  24.  SWV4N\VV..SVVV4SE'/4. 
NVVV4SWV4SVVV4SEV4; 

Containing  5  acres,  continue  for  .lO  years. 
U-021426,  PLO  172.5— Spptembor  2.  1958 
Dalton  Springs  Campground 
T.  33  S..  R.  23  E... 
Sec.  30,  SV2SEV4; 

Containing  80  acres,  continue  for  40  voars. 
U-092145A.  PLO  3145-July  30.  1963 
Spring  Ridge  A  dministrative  Site    . 
-T.  11  S.,R.  5E., 

Sec.  22.  EV2SEV4SEV4.SWV4. 

VVV2SWV,SWV4SEV4; 
Sec.  27.  WV2N\VV4N\VV4NEV4. 

EV2NEV4NEV4NWV4J 
Containing  20  acms,  continue  for  20  years. 
Uinta  National  Forest 
U-019139,  PLO  172.5— September  2.  1958 
Cascade  Springs  Recreation  Area 
T.  4  S.,  R.  3  E., 
Sec.  24,  SEV4NEV4SWV4NEV4. 

NEV4SEV4SVV V4NEV4.  SV2N v.:  of  lot  2 
NV2S'/2of  lot  2; 

Containing  approximately  22.40  acres, 
continue  for  30  years. 

Alpine  Loop  Highway 

A  strip  of  land  200  feet  on  each  side  of  the 
cenferline  of  Alpine  Loop  Highway  (Utah  No. 
80),  through  the  following  legal  subdivisions: 
T.  4  S.,  R.  2  E., 
'  Sec.  24,  that  part  of  thefbad  in  the  SE'A 
from  the  west  subdivisional  line  east  of 
its  junction  with  the  North  Fork 
American  Fork  Highway: 
-    Sec.  26,  NWV4; 
•      Sec. .27,  that  part  in  SV^NE'/.  outside  the 
Timpanogos  Cave  National  Monument- 
Sec.  28,  lots  7,  8,  SE'/4S\VV4,  SE'A; 
Set.  33  lots  1,  2,  NEV4NVVV4; 

Containing  approximately  166.0  acres, 
continue  for  30  years.  - 

Ashley  National  Forest 
l'-092145,  PLO  3145— July  30.  1963 
Sheep  Creek  Canyon  Geological  Area 
T.  2N,R.  19E.. 
Sec.  3.  lots  7,  9.  10,  SE'A  of  lot  8. 

N\V  V4 SE V4 ,  W  V2 SVV  V4 SE  "4 ; 
Sec.  4.  SEV4SEV4SEV4; 
.Sec.  7,  SV2  of  lot  4,  S'/..SEV4SW'/4 

SV.iSV2SEV4; 
Sec.  8,  SVjSV.:SW'/4.  SV2NEV4SEV4 

SV.^SEV4; 
.Sec.  9,  EV2NEV4,  SW'/4.\E'/4. 

SEV4SEV4NVVV4,  SV2; 
Sec.  10,  lots  3,  4,  SV2NVVV4.  NV.SW'm 

SWaSWA; 
Sec.  15,  N\VV4NWV4,  NVVV4SVVV4NWV4: 
.Sec.  16,  NV2,  SWV4,  NV..SE'/4. 

\VV2SWV4SEV4: 
Sec.  17,  All; 
Sec.  18,  EV2,  E'MVV..; 
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Sec.  20,  NV2.  NV2NVjSV2^ 
Sec.  21,  N'/iNVVV4,  SVVV4N\V''4" 
NV^NWaSWA; 

Containing  3.609  acres,  continue  for  25 
years. 

Uintah  Meridian 

IJ-0J03154,  PLO  3073— May  7.  1963 

lt7i;7e  Rocks  Cave 

T.  2  N..  R.  1  VV., 

Sec.  1,  VVVzSW'ANE'A,  S'/.-NWa; 

Omtaining  10(3  acres,  continue  for  20 
years. 

The  purpose  of  the  withdrawals  is  to 
protect  recreation  areas,  roadside  zones, 
and  administrative  sites.  The 
withdrawals  segregate  the  land  from 
location  and  entry  under  the  mining 
laws,  but  not  the  mineral  leasing  laws, 
and  in  some  instances,  also  segregates 
the  land  from  settlement,  sale,  location, 
and  entry.  No  change  is  propo,sed  in  the 
purpose  or  segregative  effect  of  the 
withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  tjiis  notice,  all  persons 
-who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  views  in  writing  to  the  Chief. 
Branch  of  Lands  and  Minerals 
Operations,  in  the  Utah  State  Office. 

The  authorized  office  of  the  Bureau  of 
Land  Management  will  undertake  such 
investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Inferior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued,  and,  if 
so.  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 
Terry  Catlin. 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

IFK  Doc.  94-21919  Filed  9.^5-94:  8:45  ami 
BILLING  CODE  4310-OO4U 


Fish  and  Wildlife  Service 

Availability  of  a  Draft  Revised 
Recovery  Plan  for  the  Sonoran 
Pronghom  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 


revised  recovery  plan  for  the  Sonoran 
pronghom  {Antilocapra  amehcano 
aonoriensis)  which  the  Service  listed  as 
an  endangered  species  on  March  1 1 
1967  (32  FR  4001).  This  animals 
population  is  estimated  to  be  less  than 
800  animals;  less  than  300  in  the  United 
States  and  no  more  than  500  in  the  State 
of  Sonora,  Mexico.  Distribution  is 
limited  primarily  to  Sonoran  desert 
habitats.  Factors  that  limit  population 
growth  are  not  well  understood. 
However,  loss  of  habitat  due  to  drying 
of  extended  reaches  of  the  Gila  and 
Sonoyta  Rix-ers,  competition  from 
domestic  livestock,  and  human 
encroachment  are  believed  to  be 
limiting  factors.  Illegal  hunting  and 
predation  on  fawns  may  also  limit 
growth  of  some  populations.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  7,  1994,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Refuge  Manager. 
Cabeza  Prieta  National  Wildlife  Refuge, 
1611  North  Second  Avenue,  Ajo. 
Arizona  85321.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  the  Refuge  Manager. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  A.  Thompson-Olais,  U.S.  Fish  and 
Wildlife  Service  Biologist,  (602)  387- 
6483.  or  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Re.storing  an  endangered  or 
threatened  plant  or  animal  to  the  point 
that  it  is  again  a  secure,  self-sustaining 
member  of  its  ecosystem  is  a  primary 
goal  of  the  U.S.  Fish  and  Wildlife 
Service's  endangered  species  program. 
To  help  guide  the  recovery  effort,  the 
Service  is  working  to  prepare  recovery 
plans  for  most  of  the  listed  species 
native  to  the  United  States.  Recovery 
plans  describe  site-specific  management 
actions  considered  necessary  for 
conservation  and  sur\ival  of  the  species, 
establish  obie<:tive,  measurable  criteria 
for  the  recovery  levels  for  downlisling 
or  delisting  species,  and  estimate  time 
and  cost  for  implementing  the  re<;overy 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
spq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
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such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act.  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recoverj' 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  talce  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Sonoran  pronghom  habitat  in  the 
United  States  consists  of  broad  alluvial 
valleys  separated  by  blocked-faulted 
mountains.  Creosote  and  white  bursage 
are  the  dominate  vegetation  in  these 
valleys.  Sonoran  pronghom  are  found  in 
the  creosote-bursage  plant  association 
throughout  the  year,  but  utilize  areas 
containing  palo  verde-mixed  cacti  plant 
associations  during  spring  and  summer 
months.  The  requirement  of  water  for 
drinking  has  not  been  verified.  In 
Mexico.  Sonoran  pronghom  are  found 
in  areas  where  permanent  water  is  not 
available,  and  there  is  no  evidence  of 
them  traveling  long  distances  to  obtain 
water.  The  Recovery  Plan  has  been 
revised  to  include  research  results 
obtained  since  the  original  recovery 
plan  was  completed  in  1982  and  to 
reflect  recovery  objectives  that  reflect 
current  information  known  about  the 
species. 

The  Sonoran  Pronghom  Recovery 
Plan  has  been  reviewed  by  the 
appropriate  Service  staff  in  the 
Southwest  Region.  The  plan  will  be 
finalized  and  approved  following 
incorporation  of  comments  and 
materials  received  during  this  comment 
period. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to  the 
approval  of  the  plan. 

Authority 

The  Authority  for  this  action  is 
section  4(f]  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  August  30. 1994. 
Lynn  B.  Stames, 

Acting  Regional  Director. 

|FR  Doc.  94-21964  Filed  9-6-94:  8:45  am] 
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Conference  of  the  Parties  to  the 
Convention  on  Intemational  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora;  Public  Meeting 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  With  this  notice  The  U.S.  Fish 
and  Wildlife  Service  (Service) 
announces  a  second  public  meeting  to 
discuss  the  provisional  agenda  items, 
proposed  resolutions,  and  proposed 
amendments  to  the  Appendices  for  the 
upcoming  ninth  regular  meeting  of  the 
Conference  of  the  Parties  (COP9)  to  the 
Convention  on  Intemational  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  The  first  public  meeting 
to  discuss  the  above  will  be  held  on 
September  14, 1994.  In  order  to 
accommodate  everyone  who  wants  to 
participate  in  the  development  of  the 
U.S.  positions  for  COP9,  the  Service  is 
scheduling  a  second  public  meeting 
which  will  be  identical  in  format  and 
content  to  the  first  one. 
DATES:  The  public  meeting  will  be  held 
on  September  16, 1994.  from  9:30  a.m. 
to  1:00  p.m.  The  Service  will  consider 
information  and  comments  from  the 
public  on  the  provisional  agenda  for 
COP9. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Buffet  Room  adjacent  to  the 
cafeteria  of  the  Department  of  the 
Interior,  18th  and  C  Streets,  NW.. 
Washington.  DC  Requests  for 
information  concerning  the  proposals 
and  comments  should  be  sent  to  the 
Director.  U.S.  Fish  and  Wildlife  Service, 
c/o  Office  of  Management  Authority. 
4401  N.  Fairfax  Drive.  Room  420-C. 
Arlington.  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  P.  Jones  or  Susan  S. 
Lieberman,  Office  of  Management  ~ 
Authority,  at  the  above  address; 
telephone  703/358-2093. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Convention  on  Intemational 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  hereinafter  referred  to 
as  CITES  or  the  Convention,  is  an 
intemational  treaty  designed  to  control 
intemational  trade  in  certain  animal  and 
plant  species  which  are  or  may  become 
threatened  witb  extinction,  and  are 
listed  in  Appendices  to  the  treaty. 
Currently.  123  countries,  including  the 
United  States,  are  CITES  Parties.  CITES 
calls  for  biennial  meetings  of  the 
Conference  of  the  Parties  which  revievy 
its  implementation,  make  provisions 
enabUng  the  CITES  Secretariat  (in 


Switzerland)  to  carry  out  its  functions, 
consider  amending  the  list  of  species  in 
Appendices  I  and  II,  consider  reports 
presented  by  the  Secretariat,  and  make 
recommendations  for  the  improved 
effectiveness  of  the  Convention. 

This  is  part  of  a  series  of  notices 
which,  together  with  public  meetings, 
provide  the  public  with  an  opportunity 
to  participate  in  the  development  of  the 
U.S.  positions  for  the  ninth  regular 
meeting  of  the  Conference  of  the  Parties 
to  CITES  (COP9)  to  CITES,  which  the 
U.S.  will  be  hosting  in  Fort  Lauderdale. 
Florida,  from  November  7  to  18,  1994. 
A  Federal  Register  notice  published  on 
July  15,  1993  (58  FR  38112),  requested 
information  and  comments  from  the 
public  on  animal  or  plant  species  the 
United  States  might  consider  as  possible 
amendments  to  the  Appendices.  A 
Federal  Register  notice  published  on 
November  18.  1993  (58  FR  60873), 
requested  public  comments  on  possible 
revisions  to  the  criteria  for  listing 
species  in  the  CITES  Appendices.  A 
Federal  Register  notice  published  on 
January  27,  1994  (59  FR  3832), 
requested  additional  comments  from  the 
public  on  animal  or  plant  species  the 
United  States  was  considering 
submitting  as  amendments  to  the 
Appendices.  A  Federal  Register  notice 
published  on  January  28, 1994  (59  FR 
4096),  published  the  time,  place,  and 
provisional  agenda  for  COP9, 
announced  a  public  meeting,  and 
requested  information  and  comments 
from  the  public.  A  Federal  Register 
notice  published  on  September  1, 1994 
(59  FR  45307).  announced  a  public 
meeting  to  be  held  on  September  14, 
1994.  A  Federal  Register  notice 
published  on  September  6,  1994, 
described  the  proposed  U.S.  position  on 
proposals  to  amend  the  CITES 
Appendices.  Another  Federal  Register 
notice  will  be  published  prior  to  the 
September  16  public  meeting  describing 
proposed  U.S.  positions  on  all  other 
agenda  items  and  resolutions  to  be  taken 
up  at  the  meeting.  Information 
concerning  the  proposals  will  be 
available  at  the  meeting.  For  those 
unable  to  attend,  information  may  be 
obtained  from  the  contact  noted  above. 
The  Service's  regulations  goveming  this 
public  process  are  found  in  Title  50  of 
the  Code  of  Federal  Regulations 
§§23.31-23.39. 

Author 

This  notice  was  prepared  by  Mark  R. 
Albert,  Office  of  Management  Authority, 
U.S.  Fish  and  Wildlife  Service  (703/ 
358-2095;  FAX  703/358-2280). 


Dated:  Spptcmher  2.  199-;. 
Richard  N.  Smith. 
Dirfjctor,  Fish  and  Wildlife  Sen  ice. 
IFR  Doc.  94-22103  Filed  9-6-94:  8;45  iim)- 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32556] 

Illinois  Central  Corporation;  Common 
Control;  Illinois  Central  Railroad 
Company  and  The  Kansas  City 
Southern  Railway  Company 

A  Notice  by  the  Commission,  in  the 
above  proceeding,  served  and  published 
in  the  Federal  Register  on  August  26, 
1994  at  59  FR  44155,  omitted  the  name 
and  address  of  the  representative  of  one 
of  the  applicants  from  the  second 
paragraph  of  the  FOR  FURTHER 
INFORMATION  CONTACT  sef;tion.  The 
following  is  substituted:  In  addition, 
one  copy  of  all  documents  in  this 
proceeding  must  be  sent  to  applicants' 
representatives  (1)  Robert  P.  vom  Eigen, 
Hopkins  &  Sutter,  888  Sixteenth  Street, 
N.W.,  Washington,  DC  20006,  and  (2) 
William  A.  Mullins,  601  Pennsylvania 
Avenue,  N.W.,  Suite  640,  North 
Building,  VVa.shington,  DC  20004. 

All  other  information,  including  the 
effective  date,  remains  the  .same. 
Vernon  A.  Williams,  - 
Acting  Secretary: 

IFR  Doc.  94-21996  Filftd  9-6-94:  8:4.=>mil| 
BILLING  CODE  7035-01-P 


Release  of  Waybill  Data 

The  Commission  has  received  a 
request  from  Harking  Cunningham  and 
Consolidated  Rail  CorjDoration  for 
permission  to  use  certain  data  from  the 
Commission's  1992  and  1993  I.C.C. 
Waybill  Samples.  A  copy  of  the  request 
(\VB454-8/26/94)  may  be  obtained  from 
the  I.C.C.  Office  of  Economic  and 
Environmental  Analysis. 

The  waybill  sample  contains, 
confidential  railroad  and  .shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
with  the  Director  of  the  Commissions 
Office  of  Economic  and  Environmental 
Analysis  within  14  calendar  days  of  the 
date  of  this  notice.  The  rules  for  release 
of  waybill  data  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196. 

Vernon  A.  Williams, 

Acting  Secretary. 

IFR  Doc  94-21995  Filed  9-6-94;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
•    collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
w  ith  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  num'oer,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item{s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  vou  from 
prompt- submission,  you  should  notify 
the  OMB  reviewer  and  the  DO) 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Robert  B.  Briggs,  Department  of 
Justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division,  Suite  850,  VVCTR,  Washington 
DC  20530. 

Extension  of  the  expiration  date  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

(1)  Claim  for  Damage,  Injury,  or 
Death. 

(2)  Standard  Form ^5.  Civil  Division. 

(3)  On  Occasion. 


(4)  Individuals  or  households.  State  or 
local  governments.  Businesses  or  other 
for  profit.  Non-profit  institutions,  and 
Small  businesses  or  organizations.  The 
SF  95  is  utilized  by  those  persons 
making  a  claim  against  the  United  States 
Government  under  the  Federal  Tort 
Claims  Act. 

(5)  400,000  respondents  ®  .25  hours 
per  re.sponse. 

(6)  100.000  annual  burden  hours. 

(7)  Not  applicable  under  Sedion 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated;  August  31.  1994. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  St.Ht-s 

Department  of  Justice. 

IFR  D(x:.  94-21963  Filed  9-6-94;  8:45  amj 

BILUNG  CODE  4410-12-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Labor  Surplus  Area  Classification 
Under  Executive  Orders  12073  and 
10582;  Notice  of  Addition  to  the  Annual 
List  of  Labor  Surplus  Areas 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 


DATES:  This  addition  to  the  annual  list 
of  labor  surplus  area  is  effective 
September  1,  1994. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  an  addition  to  the  annual 
list  of  labor  surplus  areas. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  McGarrity,  Labor  Economist. 
USES.  Employment  and  Training 
Administration,  200  Constitution 
Avenue,  N.W..  Room  N-4470, 
Attention:  TEESS,  Washington,  D.C. 
20210.  Telephone:  202-219-5185. 
SUPPLEMENTARY  INFORMATION:  Exe<:utive 
Order  12073  requires  executive  agencies 
to  emphasize  procurement  set-asides  in 
labor  surplus  areas.  The  Secretary  of 
Labor  is  responsible  under  that  Order 
for  classifying  and  designating  areas  qs 
labor  surplus  areas.  Executive  agencies 
should  refer  to  Federal  Acquisition 
Regulation  Part  20  (48  CFR  Part  20)  in 
order  to  assess  the  impact  of  the  labor 
surplus  area  program  on  particular 
procurements. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
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of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Acquisition  Regulation  Part  25  (48  CFR 
Part  25)  implements  Executive  Order 
12260.  Executive  agencies  should  refer 
to  Federal  Acquisition  Regulation  Part 
25  in  procurements  involving  foreign 
businesses  or  products  in  order  to  assess 
its  impact  on  the  particular 
procurements. 

The  Department  of  Labor  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  part 
654.  subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of  Labor 
to  classify  jurisdictions  as  labor  surplus 
areas  pursuant  to  the  criteria  specified 
in  the  regulations  and  to  publish 
annually  a  list  of  labor  surplus  areas. 
Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  published 
the  annual  list  of  labor  surplus  areas  on 
October  19, 1993,  (58  FR  53943). 

Subpart  B  of  Part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  Subpart  A.  Thus,  labor 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  under  Executive  Order 
10582. 

The  area  described  below  has  been 
classified  by  the  Assistant  Secretan,-  as 
a  labor  surplus  area  pursuant  to  20  CFR 
654.5{b)(48  FR  15615  April  12, 1983) 
and  is  effective  September  1, 1994. 
The  list  of  labor  surplus  areas  is 
published  for  the  use  of  all  Federal 
agencies  in  directing  procurement 
activities  and  locating  new  plants  or 
facilities. 

Signed  at  Washington.  DC  on  August  29. 
1994. 

Doug  Ross. 
Assistant  Secretary 

Addition  to  the  Annual  List  of  Labor 
Surplus  Areas. 

(September  1,  1994) 
Labor  Suqilus  Areas 

Tennessee: 

Hardeman  County 
Civil  Jurisdictions  Included 

Hardeman  County 

|FR  Doc.  94-22003  Filed  9-6-94.  8:45  ami 

BILLING  CODE  «510-30-M 


Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1 .  C  &  C  Coal  Company 
{Docket  No.  M-94-124-C1 

C  &  C  Coal  Company,  100  E.  Main 
Street,  Ashland.  Pennsylvania  17921 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Primrose  Slope  (I.D. 
No.  36-08341)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

2 .  C  &  C  Coal  Company 

IDocket  No.  M-94-125-CI 

C  &  C  Coal  Company.  100  E.  Main 
Street,  Ashland,  Pennsylvania  17921 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(1)  (mine 
map)  to  its  Primrose  Slope  (LD.  No.  36- 
08341)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  limit  the  mapping  of  mines  above  and 
below  mine  workings  to  those  present 
within  100  foot  of  the  vein  being  mined 
except  when  veins  are  interconnected  to 
other  veins  beyond  the  100  feet  limit 
through  rock  tunnels.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

3.  C  &  C  Coal  Company 

IDocket  No.  M-94-126-C1 

C  &  C  Coal  Company,  100  E.  Main 
Street,  Ashland,  Pennsylvania  17921 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Primrose  Slope  (I.D. 
No.  36-08341)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 


4.  Betty  B.  Coal  Company 

IDocket  No.  M-94-1 2 7-CI  -~ 

Betty  B.  Coal  Company,  P.O.  Box 
1139,  Coebum,  Virginia  24230  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1710  (canopies  or  cabs; 
electric  face  equipment)  to  its  Betty  B. 
Mine  No.  12  (LD.  No.  44-06423)  located 
in  VViseCounty,  Virginia.  The  petitioner 
requests  relief  from  the  use  of  canopies 
on  electric  face  equipment.  The 
petitioner  states  that  the  use  of  canopies 
would  result  in  hazardous  conditions  to 
the  equipment  operator 

5.  L.  L.  &  S.  Coal  Company 

I  Docket  No.  M-94-T28-C1 

L.  L.  &  S.  Coal  Company,  P.O.  Box 
146,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  L.  L.  &  S. 
Mine  (ID.  No.  36-08166)  located  in 
Schuylkill  County.  Pennsylvania. 
Because  of  steep,  frequently  changing 
pitch  and  numerous  curves  and 
knuckles  in  the  main  haulage  slope,  the 
petitioner  proposes  to  use  the  gunboat 
without  safety  catches  in  transporting 
persons.  As  an  alternate,  when  using  the 
gunboat  to  transport  persons,  the 
petitioner  proposes  to  use  an  increased 
rope  strength  safety  factor  and 
secondary  safety  connections  which  are 
securely  fastened  around  the  gunboat 
and  to  the  hoisting  rope  above  the  main 
connecting  device.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard." 

6.  Consolidation  Coal  Company 

IDocket  No.  M-94-1 29-Cl 

Consolidation  Coal  Company.  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364(b)(1)  (weekly  examination) 
to  its  Robinson  Run  No.  95  Mine  (I.D. 
No.  46-01318)  located  in  Harrison 
County,  West  Virginia.  Due  to 
deteriorating  roof  and  rib  conditions 
from  the  No.  5  Seal  in  the  Main  East  set 
of  seals  to  the  point  of  intersection  with 
Main  North  of  the  intake  air  course, 
traveling  the  affected  area  in  its  entirety 
would  be  unsafe.  The  petitioner 
proposes  to  establish  evaluation  check 
points;  to  have  a  certified  person  test  for 
methane  and  the  quantity  of  air  at  each 
check  point  on  a  weekly  basis;  to  have 
the  certified  person  initial,  date,  and 
record  the  results  in  a  record  book  kept 
on  the  surface;  and  to  make  the  record 
book  available  for  inspection  by 
interested  persons.  The  petitioner 
asserts  that  the  proposed  alternative 


method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Marlinka  Coal  Company 

.    IDocket  No.  M-94-1 3G-C) 

Martinka  Ccai  Company,  800  Laidley 
Tower,  P.O.  Box  1233,  Charleston,  West 
Virginia  25324  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.364(b)(2)  (wecidy  examination)  to  its 
Tygart  River  Mine  (I.D.  No.  46-03805) 
located  in  Marion  County,  West 
Virginia.  Due  to  deteriorating  conditions 
in  certain  areas  of  the.  return  air  course, 
traveling  the  affected  area  in  its  entirety 
would  be  unsafe.  The  petitioner 
proposes  to  establish  five  evaluation 
check  points;  to  have  a  certified  person 
monitor  for  hazardous  conditions,  the 
volume  and  direction  of  airflow,  and  the 
methane  and  oxygen  concentrations  in 
the  affected  area  at  each  check  point  on 
a  weekly  basis;  to  record  the  results  in 
a  manner  similar  to  that  required  by  the 
mandatory  standard:  and  to  locate  a  date 
board  at  each  evaluation  point  which     • 
the  examiner  would  initial  and  record 
the  date  and  time  of  the  examination. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  Monterey  Goal  Corapany 

(Docket  No.  M-94-1 3 1-C) 

Monterey  Coal  Company,  Rural  Route 
4,  Box  235,  Carlinville,  Illinois  62626 
has  filed  a  petition  to  modify  the 
appHcation  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  No.  1  Mine  (I.D.  No. 
11-00726)  located  in  Macoupin  County, 
Illinois.  The  petitioner  proposes  to  use 
two  Fletcher  Model  CDR-15  slim  line 
roofbolters  near  the  end  of  the  longwall 
panel  to  provide  additional  support  of 
the  face  in  preparation  for  equipment 
transfer  to  the  next  panel.  These  bolters 
would  be  equipped  v«ih  No.  2  AWG  G- 
GC  portable  cables  with  1200  feet  of  the 
cable  reaching  across  the  face  from  the 
power  center  outby.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

9.  Consolidation  Coal  Company 
[Docket  No.  M-94-1 32-Cl 

Consolidation  Coal  Company,  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1002  (trolley  wires  and  trolley 
feeder  wires,  high-voltage  cables  and 
transformers)  to  its  Shoemaker  Mine 
(I.D.  No.  46-01436)  located  in  Marshall 
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County,  West  Virginia.  The  petitioner 
proposes  to  use  high-voltage  (4.160 
volts)  cables  inby  the  last  open  crosscut 
to  supply  power  to  longwall  equipment. 
The  petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Eastern  Associated  Coal 
Corporation 

IDocket  No.  M-94-133-C  and  M-94-134-CJ 
Eastern  Associated  Coal  Corporation, 
800  Laidley  Tower.  P.O.  Box  1233, 
Charleston,  West  Virginia  25324  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Lightfoot  No.  1  Mine 
(I.D.  No.  46-^4332)  and  its  Lightfoot  No. 
2  Mine  (I.D.  No.  46-04955)  both  located 
in  Boone  County.  West  Virginia.  The 
petitioner  proposes  to  use  a  threaded 
ring  and  a  spring  loaded  device  on 
battery  plug  connectors  for  mobile 
battery-powered  machines  to  prevent 
the  plug  connector  from  accidently 
disengaging  while  under  load  instead  of 
using  a  padlock.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

11.  K  &  S  Coal  Company 

IDocket  No.  M-94-1 35-Cl 

K  &  S  Coal  Company,  RD  #2,  Box  145, 
Hegins,  Pennsylvania  17938  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.332(b)(1)  and  fb)(2)  (working 
sections  and  working  places)  to  its  First 
Chance  Slope  (I.D.  No:  36-07629) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  workings  and  additional 
areas  by  mixing  with  the  air  in  the 
intake  haulage  slope  to  ventilate  the 
only  active  working  section,  to  ensure 
air  quality  by  sampling  intake  air  during 
preshift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 


Boulevard,  Arlington,  Virginia  22203. 
All  Comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  7, 1994.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations  and 
Variances. 

(FR  Doc  94-21966  Filed  9-6-94;  8:45  am) 
BILLINb  CODE  4Sl&-43^ 


NATIONAL  FOUNDATICN  ON  THE 
ARTS  AND  THE  HUMANITIES 

Arts  National  Council;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  the  Aids  Working  Group  to 
the  National  Council  on  the  Arts  will 
hold  a  Working  Session  on  Health 
Insurance  on  September  20, 1994  from 
9:00  a.m.  to  5:00  p.m.  This  meeting  will 
be  held  in  Room  MO-9,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

Thi»  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
group  wrill  discuss  Issues  in  health  care 
coverage  at  the  state  and  national  levels, 
successful  models  of  health  coverage, 
and  future  strategies  and 
recommendations  regarding  access  to 
coverage. 

Any  interested  }>erson  may  observe 
meeUngs  or  portions  thereof,  which  are 
open  to  the  public,  and  may  he 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  wish  to  attend  this 
open  meeting  should  contact  Brenda 
Pitts  at  202/682-5706,  at  least  five  days 
prior  to  the  meeting. 

If  you  need  special  acconunodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1 100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506.  202/682-5532, 
TVT  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Brenda  Pitts.  National  Endowment  for 
the  Arts.  Washington,  DC  20506.  or  call 
202/682-5706. 

Dated:  September  1. 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  XaUonal 
Endowment  for  the  Arts. 
[FR  Doc.  94-22002  Filed  9-6-94;  8:45  ami 
BILUNG  COOE  7537-01-M 
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Challenge/Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Presenting  and  Commissioning  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  September  28, 1994.  The 
panel  will  meet  from  9:00  a.m.  to  5:00 
p.m.  in  Room  714,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
N.W..  Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4:30  p.m.  to  5.00  p.m. 
for  a  policy  discussion. 

The  remaining  portion  of  this  meeting 
from  9:00  a.m.  to  4:30  p.m.  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  accordance. 

If  you  need  special  accomodations 
due  to  a  disabiUty.  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  .Arts,  1100 
Pennsylvania  Avenue,  N.VV., 
Washington,  D.C,  20506,  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  m.eeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC.  20506.  or  call  202/682-5439. 

Dated:  September  1. 1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations.  National 

Endowment  for  the  Arts. 

|FR  Doc.  94-22001  Filed  9-6-94;  8:45  ami 

BILUNG  COOE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Advanced 
Scientific  Computing;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  Computing. 

Dateand  Time:  Septemljer  27, 1994;  8:30 
a.m.  to  5:00  p.m. 

Place:  Room  1150. 4201  Wibon  Blvd.. 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dt.  Richard  S.  Hirsh, 
Deputy  Division  Director.  Advanced 
Scientific  Computing,  Room  1122,  National 
Science  Foundation.  4201  Wilson  Blvd., 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1970. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:To  review  and  evaluate  Smalt 
Business  Innovation  Research  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Ck>vernment 
in  the  Sunshine  Act. 

Dated:  September  1.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-22022  Filed  9-6-94;  8:45  am] 

BILLING  COOE  755S-01-M 


Special  Emphasis  Panel  in  Civil  & 
Mechanical  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Cprnmittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announced  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems. 

Date  and  Time:  September  28. 1994—9:00 
am.  to  4:00  p.m. 

Place:  National  Science  Foundation.  Room 
530.  Arlington.  VA  22230. 

Notice  of  Meeting :  Closed . 

Contact  Person:  Dr.  Jorn  l.arsen-Basse, 
Program  Director.  4201  Wilson  Blvd.. 
Arlington.  VA  22230:  Telephone:  (703)  306- 
1360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  Civil  and 
Mechanical  Systems  NSF  SBIR  proposals. 

Feason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 


JMI 


salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  1, 1994. 
M.  Rel>ecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-22026  Filed  9-6-94:  8:45  am] 

BILLING  CODE  7S55-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Electrical  and 
Communications  Systems  #1196. 

Date  and  Time:  September  23. 1994/8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  532.  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Paul  Werbos.  Program 
Director.  Neuroengineering.  ECS,  Room  675. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1430. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  seven  outstanding 
PhaseT  SBIR  proposals  in  neuroengineeriiig. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information jjf  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  IJ.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated;  September  1,1994.  - 

M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  94-22024  Filed  9-6-94;  8:45  am] 

BILUNG  COOE  7555-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems. 

Date  and.Time:  September  28.  29.  and  30. 
1994;  8:30  a.m.  to  5:00  p.m. 

Place:  Room  370.  NSF,  4201  Wilson 
Boulevard.  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 


Contact  Penons:  Dr.  William  H.  CartRr, 
Program  Director,  Quantum  Electronics. 
Waves  and  Beams,  Division  of  Electrical  and 
Communications  Systems,  NSF,  4201  Wilson 
Boulevard,  Room  675,  Arlington,  VA  22230: 
Telephone:  (703)  306-1 339. 

Purpas-'?.  To  provide  advic«  and 
recommendations'concerning  proposals 
submitted  to  NSF  for  financial  support. 

AgendarTo  review  and  evaluate  Small 
Business  Innovation  Research  Proposals  as 
pfirt  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
lixhnlcal  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  fho 
proposals.  These  martCTs  are  within 
exemptions  4  and  6  of  5  U.S.C.  552  b  ({.)  {4) 
and  (6)  the  Government  in  the  .Sunshine  An. 

Dated:  .September  1,  1994. 
M.  Rebecca  Winkler, 
Com  mittHfMnnogement  Officer 
[FR  Doc.  94-22019  Fil»?d  <M>-94:  8  4.-)  ami 
BILUNG  COOE  75S5-«1-M 


Special  Emphasis  Pane^  in  Elementary, 
Secondary,  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advi.sory  Committee  Act  (Pub.  L.  92- 
46.1.  as  amended),  the  National  Science 
Foumlalion  announces  the  following 
meeting: 

Nome  of  Committee:  .Spetjal  Emph^isis 
P.int;l  in  Elementary.  .Sw^ondary  ani!  liif«»rmal 
Education. 

Date  and  Time: 

'  .September  29, 1S9J.  8  a.m.  to  5  00  p.m. 
.Sepfemljer  30. 1994,  8  a.m.  to  5.00  p.m. 

Place:  National  Science  Foundation,  4?ni 
Wilson  Blsil.,  3rd  Floor,  ArJinRfon.  VA 
222.30. 

Type  of  Meniing:  Ofififfd. 

Cnntiict  Person:  Dr.  Rnpir  Mili.hi'll.      - 
l*n.>>r.im  Offitcr,  Division  of  Elementary, 
.Sn<  (.'tvdary  and  Informal  E<iucation,  N.itional 
HiM'.nip.  Ftuin<Uiti(;o,-4201  Wilson.Bl.vd.; 
Arlington,  VA  22230.  Telephone:  ivOS)  .30t>- 
lh20. 

Parp-ns^'  nfMi^'tir.g: To  j»;ijv)r!(  ;;dviije  and 
ri?(r>rr,:   i-!i(JHtii).ns<  i)nf,T-rnin(»  prtipos.ils 
si.'bmii!!  .i .to  Nr.F  for  finan;  iai  supfiort. 

Af^emhvTi.*  review  and  evaluate  proposiik 
•IS  part  (if  the  SPietlion  p.t^jiRs.s  for  awards. 

Reosnrifor  Closing:  The  proo<)s.iIs  b»nnj> 
nvif-wfd  incliiiiu  information  (if  3 
projiri>;tary  or-t.ohfidt,nlial  nature.  in<  hiding 
tethnicd  information;  financial  dat;*,  suuh  as 
salaries,  and  jiersonal  infomTalion 
(-.onciiining  im'ivitfuals  assotliatrd  with  thi- 
proposals.  Those  matltjrs  a.rp  ex(!mpt  under  5 
1  ISC  552Wc)  (4)  and  ft>)()f  thV  GinfrT)m(^nl 
in  the  Suns.hin*'  A(,1. 

Dated:  .SepfemlK?r  1.1  U!M, 
.M.  Rebecca  Winkler, 
Committee  Mnnogemtnt  Officer: 
IFR  D.X  .  94-22028  Fil«d  «Mi-94,  8:4.'>  ami. 
BILUNG  COOC  7S56-01-M 


Special  Emphasis  Panel  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Ad  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announce  the  following 
meeting: 

Name:  .Special  Emphasis  Pani;!  in 
G(H)sciences. 

Date  and  Time:  .Septnmlier  2f.-27.  U}94; 
9:00  3  rfi.  to  5.-00  p.m. 

Place:  National  .Science  Foundation.  4201 
Wilson  Boulevard,  Arlington,  VA,  Room  370 

Type  o/Ateetin;;;  Closed.    ^ 

Contact  Person:  Dr.  Leonard  E.  (ohnson,^ 
Program  Director,  Division  of  Emh  Sciences, 
Room  785,  National  .Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA. 
Telephone:  (703)  306-1559. 

Purpose  of  Meeting:  To  provide  advice  and 
nittimmendations  concerning  proposals 
sjibmittcd  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Smal I 
Biisirmss  Innovation  Rf««?arch  (SBIR) 
proposnls  as  part  of  the  selertion  process  for 
H  wards. 

Benson  for  iJosing.  The  proposals  Ijeing 
reviewed  iiM;lude  infijrmation  of  a 
proprietary  or  confidential  nature,  including 
Ipchniral  information;  financial  data,  such  as 
s;*lHrips:  and  personal  information 
conreming  individuals  associated  with  the 
proposals.  These  matters  are  exnntpt  under  5 
D.S.ll  552blc),  (4)  and  (It)  of  fhf  Government 
'  in  ihe  Sunshine  Act. 

D.tted-  September  l.m»44 
M.  Rebecca  Winkler. 
(^mniittee  Management  Offhrr. 
IFR  D<jr.  94-22020  FHod  «My-*»;  H.4.'>  ami 
BILUNG  COOE  7$a6-*t-M 


Special  Emphasis  Panel  in  Hunrtan 
Resource  Development;  Meeting 

In  arxordance  with  the  Federal 
.^dvi.so^y  Committee  A«,1  (Pub.  L.  92- 
4B3^as  amended),  the  National  Scieni» 
Foundation  annoNnr«<;  the  following 

"p.,(n»ting: 

Nmie  and  C<mim>ttei:  Code:  Spif  jut 
i:  mphasis  Panel  in  Hurmh  Resourije.s 
D»  velopment  (#1193) 

Dcili'  undTirrre:  .Seprnmber  l'''-i'7.  19^4. 
«  iyi  a  m.-5:00  p.m. 

Place: Room  3(iO.  NSF,  4201  WiKon 
f5o!jlev;?rd,  Arlington,  VA, 

Type  of  Mating:  t'Aosf^d. 

Cnnlact  Person  Dm.  Qwti'Uo  Prrm  n  ;i!!!i 
WilJiam  MrHenry,- Program  Dirrdors. 
Miuo.'ity  Pn)giams,  Division  of  Hun^an  ' 
K'isource  Development.  Nation;:)  .S<  icnit; 
F'liindatioji.  4201  Wilson  Bfnikvanl, 
Aflinglon,  VA  22230.  Tcl^phrine:  (70,<)  30h- 
1(>4n. 

Purpose  of  Meeting:  To  provide  advi«»?  and . 
rc(,iimmend3fions  conreming  pro^njsals 
sobniittod  to  NSF  for  financial  support. 

/l^'e/iou.  To  review  and  evaluate  Small 
Business  Innovation  Research  (SBIR) 
pmposiils  as  fwrt  of  the  >*pIc(  rion  pnv  i^ss  foi 
itivard";. 


Reason  fn:  Closing:  The  proposals  b»-ing 
reviewed  inchxie  information  of  a 
proprietary  or  confidential  nature.  in(.iuding 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  th».' 
proposals.  These  matters  arc  exempt  under  5 
DSC  552b(c),  (4)  and  (6)  of  the  C-tivernment 
in  the  Sunshine  Art. 

Dated;  .Scptcratier  1,  U»M4. 
M.  Rebecca  Winkler. 
(>)mmi^ee  Management  Officer. 
IF'R  DiK.  94-22025 Piled  9-fiMM:  8 :4S  am] 

BILLING  COOC  755«-*t-M 


Special  Emphasis  Panel  in  Human 
Resource  Development;  Meeting 

In  atxordance  with  the  Fetleral 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emph<»sis  Panel  in  H:i!nan 
R<»source  Dcvelopmenl. 

Date  and  Time:  September  20  and  27, 
1994—8:30  am  -5:00  p.m. 

Place:  National  Science  Fo!iDd;ifion.  42m 
Wilson  Blvd.,  Arlington.  \'.\. 

Type  of  Meeting:  Closed. 
-  (intact  Person:  LawTence  St»l6fti  i.;id 
Man,  Kohlerman,  National  .Science 
Foundation,  4201  Wilson  Blvd.,  Arlin;:t;irL 
VA  22230.  Telephone:  (703)  30b-ln.«>. 

Ptirpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  HnanciHl  support. 
.    -1^(?n.i(;;Torov!Pwand  evalu.-ite  PrT^nunv 
for  Persons  with  Disabilities  proposals  as  p.,  i 
I  if  the  selection  prcicess  for  awards. 

fleo.'^on /or C/osing:  The  proposa!»l)ci:iR 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  in*  h.dir.j; 
technicid  infonnation;  financial  di»'a.  such  a*. 
salariv's;  and  personal  information 
concerning  individuals  ass(X.iated  wIt.K  tbu 
prop<isa7s.  The.se  matters  are  exempt  tmdor  f. 
U.S.C.  552b(c),  (4)  and  (8)  of  the  (^.^  r  :rm;-.l 
in  the  Sunshine  .*.(  t. 
M.  Reljecca  W'inkler, 
CnmniitU^Mfwagemenf()fJ»(4;t. 
(PR  DiK  ,  '^4-22^iZ7  niinl  9-^-M.  h  ih  .,mi 

EILLiNG  CODE  7U&-0-M 


Special  Emphscis  Pariel  in 
Mathematicaf  Sciences;  Meeupg 

In  at  (o.-dance  with  Ihe  Fedf  r.':! 
Advisory  Corrimittee  Act  {Pub.  L.  H2- 
46.1,  a«;  amended),  the  N.iticna}  S./'imo* 
Foundation  .«nnou^l:^>s  the  foliowinj; 
mpt-fing: 

Nome:  Spi'i'i;^)  Er.iphMM!,  P,ini4  In 
Muthenatic.il  .S(  i.-uces. 

Date  and  Time:  Mor?di;y,  .Srpfpiiii»,>-  Jh. 
1994  and  Tuesday,  .Scpicmlicr  27. 1W4  frmi 
8:30  a.m.  to  5:00  p.m. 

Place:  Room  1020,  National  Scii'i.k.e 
Foundation.  4rot  WiNon  Bivd.  Arh':  -ton 
VA. 
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Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Alvin  Thaler.  Program 
Director  &  Dr.  Deborah  Lockhart,  Program 
Director,  Division  of  Mathematical  Sciences. 
Room  1025.  Arlington.  VA  22230.  Telephone: 
(703)  306-1870. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:To  review  and  evaluate  Small 
Business  Innovation  Research  proposals  as 
part  of  the  selection  of  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
.proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  1.  1994 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  D.x:  94-22023  Filed  9-6-94;  8:45  am] 

BtLUNG  COOe  75»-01-M 


Special  Emphasis  Panel  in  Polar 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Nb/ne  and  Committee  Code:  Special 
Emphasis  Panel  in  Polar  Programs. 

Date  and  Time:  September  29. 1994;  8:30 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA;  Room  730. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Bernhard  Lettau. 
National  Science  Foundation.  4201  Wilson 
Boulevard.  Arlington,  VA  22230.  Telephone: 
(703)  306-1033. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Polar 
Oceans  and  Climate  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietciry  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  f>ersonal  information  concerning 
individuals  associated  with  the  proposals 
These  matters  are  exempt  under  5  U.S.C. 
552(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  September  1.  1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  94-22021  Filed  9-6-94;  8:45  am] 

BiLUNG  COOE  75SV01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-3070] 

Louisiana  Energy  Services,  L.P.; 
Availability  of  the  Final  Environmental 
Impact  Statement  for  the  Claiborne 
Enrichment  Center,  Homer.  LA 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  a  Final 
Environmental  Impact  Statement  (FEIS) 
(NUREG-1484)  regarding  the  proposed 
construction  and  operation  of  the 
Claiborne  Enrichment  Center  to  be 
located  near  Homer,  Louisiana.  The 
FEIS  describes  and  evaluates  the 
potential  environmental  consequences 
of  granting  Louisiana  Energy  Services, 
L.F.  (LES)  a  license  to  construct  and 
operate  a  uranium  enrichment  facility. 
The  facility  would  use  the  gaseous 
centrifuge  enrichment  process.  Natural 
uranium  hexafluoride  would  be  used  as 
the  feed  material,  the  product  would  be 
uranium  hexafluoride  enriched  up  to  5 
percent  in  the  isotope  uranium-235.  The 
FEIS  concludes  that  adverse  impacts 
associated  with  construction  and 
operation  of  the  facility  are  small  and 
acceptable  and  are  outweighed  by  the 
substantial  socioeconomic  beneHts 
associated  with  plant  construction  and 
operation.  The  FEIS  also  documents  the 
NRC  Staff  response  to  comments 
received  on  the  Draft  Environmental 
Impact  Statement. 

The  FEIS  is  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room 
at  the  Gelman  Building,  2120  L  Street 
N\V,  Washington,  DC  and  the  Local 
Public  Document  Room  at  the  Claiborne 
Parish  Library,  901  Edgewood  Drive, 
Homer,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merri  Horn,  Enrichment  Branch, 
Division  of  Fjel  Cycle  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Telephone  (301) 415-8126. 

Dated  at  Rockville.  MD.  this  29th  day  of 
August  1994. 

For  the  Nuclear  Regulatory  Commission. 
rohn  W.N.  Hickey. 

Chief.  Enrichment  Branch.  Division  of  Fuel 
Cycle  Safety  and  Safeguards.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
IFR  Doc.  94-21967  Filed  9-6-94;  8:45  ami 

MLLINC  COOE  7S90-01-M 


[Docket  Nos.  SIN  50-528.  SIN  50-629,  and 
STN  50-530] 

Arizona  Public  Service  Company,  et 
al.,  Palo  Verde  Nuclear  Generating 
Station,  Units  Nos.  1,2,  and  3; 
Exemption 

I 

Arizona  Public  Service  Company  (the ' 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  NPF-41,  NPF- 
51,  and  NPF-74,  which  authorizes 
operation  of  the  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3 
(Palo  Verde),  respectively.  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations,  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commissiofl)  now  or 
hereafter  in  effect.  The  Palo  Verde 
facilities  consist  of  three  pressurized 
reactors  located  in  Maricopa  County,  50 
miles  west  of  Phoenix,  Arizona. 

II 

Paragraph  (a)  of  §  73.55, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
reactors  against  radiological  sabotage," 
of  Title  10  of  the  Code  of  Federal 
Regulations  (CFR)  states,  in  part,  that 
"the  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization  which 
will  have  as  its  objective  to  provide  high 
assurance  that  activities  involving 
special  nuclear  material  are  not  inimical 
to  the  common  defense  and  security  and 
do  not  constitute  an  unreasonable  risk 
to  the  public  health  and  safety." 

Paragraph  (1)  of  §  73.55(d),  "Access 
Requirement,"  specifies  that  "The 
licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  Section  73.55(d)(5) 
requires  that  "A  numbered  picture 
badge  identification  system  shall  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  Section  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  licensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area  .  .  .  ." 

The  licensee  proposed  to  implement 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow 
all  individuals  with  unescorted  access 
to  keep  their  badge  with  them  when 
departing  the  site. 

An  exemption  ftt)m  10  CFR 
73.55(d)(5)  is  required  to  allow 


contractors  who  have  unescorted  access 
to  take  their  badges  offsite  instead  of 
returning  them  when  exiting  the  site.  By 
letter  dated  April  29, 1994,  the  licensee 
requested  an  exemption  from  certain 
requirements  of  10  CFR  73,55(d)(5)  for 
this  purpose. 

Ill 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  in  this  part  as  it 
determines  are  (1)  authorized  by  law 
and  will  not  endanger  life  or  properly  or 
the  common  defense  and  security,  and 
(2)  are  otherwise  in  the  public  interest 

Pursuant  to  10  CFR  73.55,  the      - 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  "the  same 
high  assurance  objective"  and  meet  "the 
general  performance  requirements"  of 
the  regulation,  and  "the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Currently,  unescorted  access  into 
protected  areas  of  the  Palo  Verde  units 
is  controlled  through  the  use  of  a 
photograph  on  a  badge/keycard 
(hereafter,  referred  to  as  badge).  The 
security  officers  at  each  entrance  station 
use  the  photograph  on  the  badge  to 
visually  identify  the  individual 
requesting  access.  The  individual  is 
then  given  the  badge  to  allow  access. 
The  badges  for  both  licensee  employees 
and  contractor  personnel  who  have  been 
granted  unescorted  access  are  issued 
upon  entrance  at  each  entrance/exist 
location  and  are  returned  upon  exit.  The 
badges  are  stored  and  are  retrievable  at 
each  entrance/exist  location.  In 
accordance  with  10  CFR  73.55(d)(5). 
contractor  individuals  are  not  allowed 
to  take  badges  offsite.  In  accordance 
with  the  plants'  physical  security  plans, 
neither  licensee  employees  nor 
contractors  are  allowed  to  fake  badges 
offsite. 

Under  the  proposed  system,  each 
individual  who  is  authorized  for 
unescorted  entry  into  protected  areas 
would  have  the  physical  characteristics 
of  his/her  hand  (hand  geometry) 
registered  with  his/her  badge  number  in 
the  access  control  computer.  Access  is 
then  controlled  by  the  individual 
requesting  access  placing  his/her  badge 
into  the  card  reader  and  his/her  hand  on 
a  measuring  surface,  the  computer  then 
compares  the  hand  geometry  to  the 
registered  badge  number.  If  the 
characteristics  of  the  hand  geometry 


stored  in  the  computer  match  the  badge 
number,  access  is  granted.  If  the 
characteristics  do  not  match,  access  is 
denied.  This  provides  a  nontransferable 
means  of  identifying  that  the  individual 
possessing  the  badge  is  the  individual 
who  was  granted  unescorted  access.  It 
also  provides  a  positive  means  of 
assuring  that  a  stolen  or  lost  badge 
could  not  be  used  to  gain  access,  thus 
eliminating  the  need  to  issue  and 
retrieve  the  badges  while  maintaining 
the  same  high  level  of  assurance  that 
access  is  granted  to  only  authorized 
individuals.  AH  other  access  proces.ses, 
including  search  function  capability, 
would  remain  the  same.  The  system  will 
not  be  used  for  persons  requiring 
escorted  access  (i.e.,  visitors).  The 
access  process  will  continue  to  be  under 
the  observation  of  security  personnel 
located  within  a  hardened  cubicle  who 
have  final  control  over  the  release  of  the 
entrance  station  turnstiles.  A  numbered 
picture  badge  identification  system  will 
continue  to  be  used  for  all  individuals 
who  are  authorized  access  to  the 
protected  area  with  escorts.  Badges  will 
continue  to  be  displayed  by  all 
individuals  while  inside  the  protet;ted 
area. 

The  licensee  will  use  the  hand 
geometry  equipment  which  will  meet 
the  detection  probability  of  90  pert;ent 
with  a  95  percent  confidence  level. 
Testing  evaluated  by  Sandia  National 
Laboratory  (Sandia  report  entitled  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices,"  SAND91-0276 
UC-906  Unlimited  Release,  Printed  June 
1991),  demonstrated  that  the  proposed 
hand  geometry  system  is  capable  of 
meeting  the  proposed  detection 
probability  and  confidence  level.  Based 
upon  the  results  of  the  Sandia  report 
and  on  its  experience  with  the  current 
photo-identification  system,  the 
proposed  system  will  have  a  false 
acceptance  rate  less  than  the  current 
system.  The  Physical  Security  PJans  for 
the  site  will  be  revised  to  include 
implementation  and  testing  of  the  hand 
geometry  access  control  system  and  to 
allow  licensee  employees  and 
contractors  to  take  their  badges  offsite. 

IV 

For  the  foregoing  reasons,  pursuant  to 
10  CFR  73.55,  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  "the 
same  high  assurance  objective,"  and 
"the  general  performance  requirements" 
of  the  regulation  and  that  "the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 


Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  an  exemption  is  authorized  by  law. 
will  not  endanger  life  or  property  or 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Arizona  Public  Service  Coiiipany 
an  exemption  from  those  requirements 
of  10  CFR  73.55(d)(5)  relating  to  the 
returning  of  picture  badges  upon  exit 
from  the  protected  area  such  that 
individuals  not  employed  by  the 
licensee,  i.e..  contractors,  who  are 
authorized  unescorted  access  into  the 
protected  area,  can  take  their  badges 
offsite. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (59  FR  41519). 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Comniission 
Dated  at  Rockville.  MD,  this  31st  dav  iit 
August  1994. 

lack  W.  Roe. 

Director.  Division  of  Reactor  Profecis  III;  IV. 

Office  of  Nuclear  Reactor  Regulation. 

IFR  Doc.  94-21969  Filed  9-6-94;  8:45  am| 
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Pocket  No.  40-8902] 

Receipt  of  Application  From  Atlantic 
Richfield  Co.  To  Amend  License 
Condition  38  of  Source  Material 
License  SUA-1 470 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Licensee  Request  to 

Amend  Source  Material  License. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  j(the  Commission)  has 
received,  by  letter  dated  August  2,  1994. 
an  application  from  Atlantic  Richfield 
Company  (ARCO)  to  amend  License 
Condition  (LC)  38  of  Source  Material 
License  No.  SUA-1470. 

The  license  amendment  application 
proposes  to  modify  License  Condition 
38  to  change  the  completion  dates  for 
two  site  reclamation  milestones.  The 
new  dates  proposed  by  ARCO  would 
extend  completion  of  (1)  placement  of 
final  radon  barrier  on  portions  of  the 
disposal  cells  by  three  years,  and  (2) 
placement  of  erosion  protection  by  two 
years  and  two  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hooks,  High-Level  Waste 
and  Uranium  Recovery  Projects  Branch. 
Division  of  Waste  Management,  U.S. 
Nuclear  Regulatory  Commission, 
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Washington,  DC  20555.  Telephone  (301) 
415-7777. 

SUPP1.EMENTARY  INFORMATION:  The 
portions  of  License  Condition  38  with 
the  proposed  changes  would  read  as 
follows: 

A.  (3)  Placement  of  final  radon  barrier 
designed  and  constructed  to  limit  radon 
emissions  to  an  average  flux  of  no  more 
than  20  pCi/m  ^/s  above  background — 
December  31. 1997. 

B.  (1)  Placement  of  erosion  protection 
as  part  of  reclamation  to  comply  with 
Criterion  6  of  10  CFR  part  40— 
December  31. 1997. 

ARCO's  application  to  amend 
Condition  38  of  Source  Material  License 
SUA-1470.  which  describes  the 
proposed  changes  to  the  license 
condition  and  the  reason  for  the  request 
is  being  made  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW. 
(Lower  Level).  Washington,  DC  20555, 

The  licensee  and  any  person  who 
interest  may  be  affected  by  the  issuance 
of  this  license  amendment  may  file  a 
request  for  hearing.  A  request  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
within  30  days  of  the  publication  of  this 
notice  in  the  Federal  Register;  be  served 
on  the  NRC  staff  (Executive  Director  for 
Operations.  One  White  Flint  North, 
11555  Rockvill6  Pike.  Rockville,  MD 
20852);  be  served  on  the  licensee 
(Atlantic  Richfield  Company,  P.O.  Box 
638.  Grants.  New  Mexico  87020);  and 
must  comply  with  the  requirements  set 
forth  in  the  Commission's  regulations, 
10  CFR  2.105  and  2.714.  The  request  for 
hearing  must  set  forth  with  particularity 
the  interest  of  the  petitioner  in  the 
proceedings  and  how  that  interest  may 
be  affected  by  the  results  of  the 
proceedings,  including  the  reasons  why 
the  request  would  be  granted,  with 
particular  reference  to  the  following 
factors: 

1.  The  nature  of  petitioner's  right 
under  the  Atomic  Energy  Act,  to  be 
made  a  party  to  the  proceedings; 

2.  The  nature  and  extent  of  the 
petitioner's  property,  financial  or  other 
interest  in  the  proceedings;  and 

3.  The  possible  effect  on  the 
petitioner's  interest,  of  any  order  which 
may  be  entered  in  the  proceedings. 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 


Dated  at  Rockville.  MD.  this  26th  day  of 
August  1994.    - 
losepfa  J.  Holonich, 
Chief,  High-level  Waste  and  Uranium 
Becmvry  Projects  Branch,  Division  of  lVo.<;/e 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
|FR  Doc.  94-21968  Filed  9-6-94;  8:45  ami 
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[Docket  No.  50-443  (License  No.  NPF-86)] 

North  Atlantic  Energy  Service  Corp. 
(Seabrook  Station,  Unit  No.  1);  Order 
for  Modification  of  Order  Approving 
Transfer  of  License 

I 

Great  Bay  Power  Corporation  (Great 
Bay),  formerly  EUA  Power  Corporation, 
is  the  owner  of  a  12.1324  percent  share 
of  Seabrook  Station,  Unit  No.  1 
(Seabrook).  Great  Bay's  interest  in 
Seabrook  is  governed  by  License  No. 
NPF-86  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRC),  pursuant 
to  part  50  of  title  10  of  the  Code  of 
Federal  Regulations  (10  CFR  part  50),  on 
March  15. 1990.  in  Docket  No.  50-443. 
Under  this  license,  only  North  Atlantic 
Energy  Service  Corporation  (North 
Atlantic),  acting  as  agent  and 
representative  of  the  11  joint  owners 
listed  in  the  license,  has  the  authority  to 
operate  Seabrook.  Seabrook  is  located  in 
Rockingham  County,  New  Hampshire. 

I] 

The  transfer  of  any  right  under 
License  No.  NPF-86  is  subject  to  NRC 
approval  pursuant  to  10  CFR  50.80(a). 
By  letter  of  May  14, 1993,  from  its 
counsel.  Ropes  &  Gray,  North  Atlantic 
filed  two  requests  with  the  NRC.  In  one, 
it  requested  NRC  approval  of  the 
indirect  transfer  of  control  of  EUA 
Power  Corporation's  12.1324  percent 
ownership  in  Seabrook.  In  the  other,  it 
requested  an  amendment  to  the 
Operating  License  to  reflect  EUA  Power 
Corporation's  change  of  name  to  Great 
Bay  Power  Corporation.  The  name  of 
EUA  Power  Corporation  was  formally 
changed  to  Great  Bay  Power  Corporation 
in  February  1993  following  the 
redemption  of  all  outstanding  stock  in 
EUA  Power  Corporation  from  its 
corporate  parent.  Eastern  Utility 
Associates.  Following  the  redemption  of 
its  outstanding  stock,  EUA  Power 
Corporation  was  no  longer  a  subsidiary 
of  Eastern  Utility  Associates,  and  the 
name  was  changed  to  remove  any 
implication  of  a  continuing  relationship 
with  its  former  corporate  parent.  The 
name  change  did  not  affect  the 
corporate  entity  of  the  debtor  in 
bankruptcy.  An  indirect  transfer  of 


ownership  occurs  with  the  elimination 
of  the  existing  stock  of  the  debtor  (Great 
Bay)  and  the  issuance  of  new  stock  to 
others.  On  August  16, 1993,  the  NRC 
issued  Amendment  23  to  License  No. 
NPF-86  that  incorporated  the  name 
change  of  EUA  Power  Corporation  to 
Greai  Bay  Power  Corporation  in  the 
footnote  to  page  1  of  the  operating 
license  and  issued  an  order  approving 
the  indirect  transfer  of  the  ownership 
interest  of  EUA  Power  Corporation.  The 
order  was  contingent  on  the  transfer  of 
control  being  completed  no  later  than 
February  15, 1994,  and  included  the 
provision  that  upon  application  and 
showing  of  good  cause,  the  order  may  be 
extended  for  a  short  period  beyond 
February  15,  1994. 

On  February  3. 1994,  North  Atlantic, 
through  its  counsel  Ropes  &  Gray,  filed 
an  application  requesting  extension  of 
the  Order  until  June  30.  1994.  and 
identified  the  reasons  why  the  transfer 
of  control  could  not  be  completed  by 
February  15. 1994.  In  that  application. 
North  Atlantic  asserted  that  the  sole 
obstacle  to  final  implementation  of  the 
Plan  of  Reorganization  was  the 
difficulty  with  completing  the 
contemplated  $45  million  credit  facility 
for  the  source  of  funds  to  cover  Great 
Bay's  cash  requirements.  In  lieu  of  this 
credit  facility,  the  debtor's  bondholders 
(Bondholders)  entered  into  an 
agreement  in  principle  with  Omega 
Advisors  that  provided  for  an 
investment  of  $35  million  by  Omega 
Advisors  in  exchange  for  60  percent 
equity  in  Great  Bay.  This  agreement, 
reached  on  February  2. 1994,  was  a 
modification  to  the  Plan  of 
Reorganization  and  additional  time  was 
required  to  formalize  the  agreement, 
recirculate  a  revised  Disclosure 
Statement  to  the  creditors,  and  obtain 
reconfirmation  of  the  revised  Plan  of 
Reorganization  from  the  Bankruptcy 
Court. 

On  February  15. 1994.  the  NRC  issued 
an  Order  which  modified  the  August  16, 
1993,  Order  Approving  Transfer  of 
License  by  extending  the  expiration  date 
to  June  30.  1994.  On  April  7. 1994,  a 
Stock  Subscription  Agreement  was 
entered  into  with  Omega  Advisors  and 
Elliot  Associates.  L.P.'  (the  Investors), 
and  a  revised  Disclosure  Statement  was 


>  On  April  14. 1994.  Ropes  &  Gray  submitted  a 
status  report  on  behalf  of  Nk>rth  Atlantic  and  a  copy 
of  the  Supplemental  Disclosure  Statement.  That 
statement  disclosed  that  in  addition  to  Omega 
Advisors.  Elliot  Associates,  L.P.,  would  participate 
in  the  acquisition  of  an  aggregate  of  60  percent  of 
Great  Bay's  equity  securities.  Previously,  Omega 
Advisors  was  identified  as  the  soke  participant  in 
the  equitj'  financing.  The  stock  purchase  agreement 
discloses  that  the  Omega  erMities  will  purchase  49 
percent  of  the  equity  position  and  Elliot  Associates 
will  purchase  the  remaining  11  percent. 


circulated  to  all  creditors.  The  Revised 
Plan  of  Reorganization  was  confirmed 
by  the  Bankruptcy  Court  on  May  23, 
1994,  and  a  closing  of  the  transaction 
was  scheduled  for  June  15. 1994. 
However,  on  June  11. 1994  the  Investors 
notified  Great  Bay  that  unanticipated 
events  delaying  the  completion  of  the 
Seabroolc  third  refueling  outage  from 
eariy  June  1994  until  early  August  1994 
could  affect  adversely  Great  Bay's 
financial  projections,  and  therefore  the 
delay  constituted  a  material  adverse 
change  in  Great  Bay's  financial 
condition.  The  Investors  requested 
postponement  of  the  scheduled  closing 
while  independent  financial  and 
engineering  consultants  retained  by  the 
Investors  assessed  the  impact  of  these 
events.  However,  these  evaluations 
could  not  be  available  by  June  30, 1994, 
leading  North  Atlantic  to  request, 
through  its  counsel  Ropes  &  Gray,  on 
June  27,  1994,  a  second  extension  of  the 
Order  until  August  31.  1994.  On  June 
30,  1994,  the  NRC  issued  an  Order 
which  modified  the  August  16, 1993, 
Order  Approving  Transfer  of  License  by 
extending  the  expiration  date  to  August 
31,1994. 

North  Atlantic  (Ropes  &  Gray  letter  of 
August  17, 1994)  now  has  advised  the 
NRC  that  Great  Bay  and  the  Investors 
have  neariy  resolved  their  differences 
and  have  agreed  tentatively  to  close  the 
transaction,  but  on  a  slightly  modified 
basis.  The  modification  to  the  proposal 
originally  agreed  to  would  compensate 
the  Investors  for  loss  resulting  from  the 
extended  outage.  To  effect  this,  the 
Great  Bay  Bondholders  will  place 
480.000  shares  of  Great  Bay  common 
stock  (to  which  they  would  otherwise  be 
entitled)  into  escrow.  If,  l  year  after 
closing,  the  Investors'  original 
investment  has  a  market  value  less  than 
$38.5  million,  some  or  all  of  the 
escrowed  shares  will  be  distributed  to 
the  Investors  to  raise  their  investment  to 
that  dollar  value.  Any  remaining 
escrowed  shares  willbe  distributed  to 
the  Bondholders.  The  net  effect  of  such 
a  distribution  to  the  Investors  would  be 
to  raise  their  ownership  share  to  a 
maximum  of  66  percent  rather  than  60 
percent.  Because  this  modification 
changes  the  distribution  to  the 
Bondholders  under  the  Plan  of 
Reorganization,  a  revised  Disclosure 
Statement  must  be  circulated  to  the 
creditors  and  the  Bankruptcy  Court 
must  reconfirm  the  Plan  for 
Reorganization. 

North  Atlantic  asserts  that  additional 
time,  anticipated  to  be  about  75  days,  is 
required  to  obtain  reconfirmation  of  the 
Plan  of  Reorganization  and  the  requisite 
regulatory  approvals  and  exhaust  any 
appeal  periods,  but  that  the  timing  of 


events  is  largely  beyond  its  control  and 
estimates  are  unreliable. 

North  Atlantic  has  requested  (Ropes  & 
Gray  letter  of  August  17, 1994)  that  the 
Order's  expiration  date  be  extended 
until  the  Bankruptcy  Court  issues  a 
Final  Decree.  On  the  basis  of  the 
information  in  North  Atlantic's 
application  (Ropes  &  Gray  letter  of 
August  17.  1994),  I  find  that  there  is 
good  cause  to  extend  the  expiration  date 
of  the  Order  Approving  Transfer  of 
License  dated  August  16,  1993. 

Ill      ' 

Accordingly,  pursuant  to  Sections 
161b.  leii,  and  184  of  the  Atomic 
Energy  Act  of  1954  (as  amended),  42 
U.S.C.  2201  et  seq.,  and  10  CFR  50.80, 
it  is  hereby  ordered  that:  the  Order 
Approving  Transfer  of  License  dated 
August  16, 1993,  is  modified  to  change 
the  latest  date  for  completion  of  the 
transfer,  as  specified  in  Section  III  of  the 
August  16,  1993,  Order,  to  December  31, 
1994.  Should  transfer  not  be  completed 
by  this  date,  the  Director  of  the  Office 
of  Nuclear  Reactor  Regulation,  upon 
demonstration  by  North  Atlantic  of  good 
cause,  may  in  writing  relax  or  rescind 
any  condition  of  this  Order.  The  Order 
of  August  16, 1993,  except  as  modified 
herein,  remains  in  effect. 

For  the  Nuclear  Regulatory  Commission. 
Dated  at  Rockville,  MD,  this  30th  day  of 
August  1994. 

William  T.  Russell, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  94-21970  Filed  9-6-94;  8;45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Turpenoff,  (202)  606-0940. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  part  213  on  August  9.  1994  (59  FR 
40628).  Individual  authorities 
established  or  revqked  under  Schedules 


A  and  B  and  established  under 
Schedule  C  between  July  1  and  July  31, 
1994,  appear  in  the  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  as  of  June  30, 
will  also  be  published. 

Schedule  A 

Department  of  the  Air  Force 

Revoked  five  positions,  GS-12 
through  GS-15,  in  the  Specialized 
Management  Office  (WR-ALC/QL)  at 
Robins  Air  Force  Base,  Georgia. 
Effective  August  3,  1994. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  July  1994. 

Schedule  C 

Commission  on  Civil  Fights 

Special  Assistant  to  a  Commissioner. 
Effective  July  28, 1994. 

Commodity  Futures  Trading 
Commission 

Special  Assistant  to  the 
Commissioner.  Effective  July  1,  1994. 

Department  of  Agriculture 
Director,  Public  Liaison  to  the 

Director,  Office  of  Public  Liaison. 

Effective  July  5,  1994. 
Confidential  Assistant  to  the 

Administrator,  Agricultural 

Stabilization  and  Conservation  Ser\  ice. 

Effective  July  28,  1994. 
Confidential  Assistant  to  the 

Administrator,  Rural  Development 

Administration.  Effective  July  29.  1994. 

Department  of  the  Army  (DOD) 

Secretary  (Office  Automation)  to  the 
Assistant  Secretary  of  the  Army 
(Financial  Management).  Effective  July 
11,1994. 

Foreign  Affairs  Specialist  to  the 
Secretary  of  the  Army.  Effective  Julv  IH 
1994. 

Secretary  (Stenography/Office 
Automation)  to  the  Assistant  Secretary 
of  the  Army  (Installations,  Logistics  and 
Environment).  Effective  July  25.  1994. 

Department  of  Commerce 

Confidential  Assistant  to  the  Deputy 
Director.  Offii:e  of  Public  Affairs. 
Effective  July  13,  1994. 

Special  Assistant  to  the  Director. 
Office  of  White  House  Liaison.  Effe<:five 
July  21,  1994. 

Special  Assistant  to  the  Assistant 
Secretary  for  Economic  Development. 
Effective  July  21,  1994. 

Special  Assistant  to  the  Assistant 
Secretary  for  Trade  Development. 
Effective  July  25,  1994. 


46276  Federal  Register  /  Vol.  59.  No.  172  /  Wednesday.  September  7.  1994  /  Notices    - 


Federal  Register  /  Vol.  59.  No.  172  /  Wednesday.  September  7.  1994  /  Not 


ices 


46277 


JMI 


Department  of  Defense 

Senior  Advisor  for  Defense 
Conversion  Policy  to  the  Deputy  Under 
Secretary  of  Defense  (Threat  Reduction 
Policy  1.  Effective  July  1.  1994. 

Defense  Fellow  to  the  Deputy 
Assistant  Secretary  of  Defense 
(Economic  Reinvestment  and  Base 
Realignment  and  Closure).  Effective  July 
13. 1994. 

Confidential  Assistant  to  the  Military 
Assistant  to  the  Secretary  of  Defense. 
Effective  July  18. 1994. 

Personal  and  Confidential  Assistant  to 
the  Special  Assistant  to  the  Secretarv'  of 
Defense.  Effective  July  18, 1994. 

Confidential  Assistant  to  the  Special 
Assistant  to  the  Secretary  and  Deputy 
S8cretar>'  of  Defense.  Effective  July  18. 
1994. 

Defense  Fellow  to  the  Deputy  Under 
Secretary-  (Readiness).  Effective  July  18. 
1994. 

Private  Secretary  to  the  Assistant 
Secretary  of  Defense  (International 
Security  Policy).  Effective  July  18. 1994. 

Personal  and  Confidential  Assistant  to 
the  Assistant  Secretary  of  Defense 
(International  and  Security  Policy). 
Effective  July  18. 1994. 

Personal  and  Confidential  Assistant  to 
the  Principal  Deputy  Under  Secretary  of 
Defense  (Policy).  Effective  July  18.  1994. 

Staff  Specialist  to  the  Project  Director. 
Effective  July  18, 1994. 

Public  Affairs  Specialist  to  the  Office 
of  the  Assistant  Secretary  of  Defense 
(Public  Affairs).  Effective  July  2.5. 1994. 

Department  of  Education 

Deputy  Secretary's  Regional 
Representative  Region  VI.  Dallas..Texas. 
to  the  Secretary's  Regional 
Representative.  Effective  July  6,  1994. 

Confidential  Assistant  to  the  Director. 
Community  Reform  Initiatives  Services. 
Effective  July  15, 1994. 

Confidential  Assistant  to  the  Director. 
Community  Development  Field  Service 
Staff.  Effective  July  15,  1994. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  July  15. 
1994. 

Director,  White  House  Initiatives  on 
Hispanic  Education  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  July  15. 
1994. 

Department  of  Energy 

Staff  Assistant  to  the  Under  Secretan*-. 
Effective  July  18, 1994. 

Staff  Assistant  to  the  Director. 
Scheduling  and  Logistics.  Effective  July 
19. 1994. 

Staff  Assistant  to  the  Director, 
Scheduling  and  Logistics.  Effective  July 
19, 1994. 


Deputy  Director.  Scheduling  and 
Logistics  to  the  Director.  Schedi^Iing 
and  Logistics.  Effective  July  19, 1994. 

Staff  Assistant  to  the  Director.    . 
Scheduling  and  Logistics.  Effective  July 
19, 1994. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Facility 
Transition  and  Management.  Effective 
July  25. 1994. 

Staff  Assistant  (Legal)  to  the  Assistant 
General  Counsel  for  General  Law. 
Effective  July  26. 1994. 

Executive  Assistant  to  the  Secretary  of 
Energy.  Effective  July  28. 1994. 

Staff  Assistant  to  the  Press  Secretary. 
Office  of  Public  and  Consumer  Affairs. 
Effective  July  28,  1994. 

Department  of  Housing  and  Urban 
Development 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  Effective  July  11. 1994. 

Assistant  for  Congressional  Relations 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Relations.  Effective  July 
15. 1994. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Economic 
Development.  Effective  July  15. 1994. 

Director  of  Special  Initiatives  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development.  Effective 
July  19.  1994. 

Community  Outreach  Officer  to  the 
Senior  Advisor  to  the  Secretary. 
Effective  July  21.1994. 

Deputy  Assistant  Secretary  for  Single 
Family  Planning  to  the  Assistant 
Secretary  for  Housing.  Federal  Housing 
Commissioner.  Effective  July  21, 1994. 

Legislative  Officer  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Relations.  Effective 
July  26, 1994. 

Deportment  of  Justice 

Secretary-  (OA)  to  the  United  States 
Attorney,  District  of  New  Hampshire. 
Effective  July  5,  1994. 

Special  Assistant  to  the  Director, 
National  Institute  of  Justice.  Effective 
July  12, 1994. 

Secretary  (OA)  to  the  United  States 
Attorney.  Middle  District  of  Alabama. 
Effective  July  15, 1994. 

Department  of  Labor 

Staff  Assistant  to  the  Chief  of  Staff. 
Effective  July  18,  1994. 

Department  of  the  Na\y  (DOD) 

Staff  Assistant  to  the  Secretary  of  the 
Navy.  Effective  July  28,  1994. 

Department  of  State 

Special  Advisor  to  the  Deputy 
Assistant  Secretary,  Bureau  of  Oceans 


and  International  Environmental  and 
Scientific  Affairs.  Effective  July  5,  1994. 

Legislative  Management  Officer  to  the 
Assistant  Secretary.  Legislative  Affairs. 
Effective  July  11.1994. 

Senior  Advisor  to  the  Secretary-  of    - 
State.  Effective  July  12. 1994. 

Special  Assistant  to  the  Director. 
(Senior  Officer)  Office  of  Population 
Coordinator.  Effective  July  12. 1994. 

Staff  Assistant  to  the  Assistant 
Secretary.  Bureau  of  Public  Affairs. 
Effective  July  12.1994. 

Staff  Assistant  to  the  Directbr.  (Senior 
Officer).  Office  of  Population 
Coordinator.  Effective  July  12,  1994. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary.  Effective  July  12. 
1994. 

Special  Assistant  to  the  Assistant 
Secretary.  Bureau  of  Economic  and 
Business  Affairs.  Effective  July  28.  1994. 

Department  of  Transportation 

White  House  Liaison  to  the  Chief  of 
Staff.  Effective  July  11.  1994. 

Associate  Director  of  Media  Relations 
and  Special  Projects  to  the  Assistant  to 
the  Secretary  and  Director  of  Public 
Affairs.  Effective  July  11.  1994. 

Special  Assistant  to  the 
Administrator.  Federal  Railroad 
Administration.  Effective  July  11.  1994. 

Special  Assistant  to  the  Special 
Assistant  for  Scheduling  and  Advance. 
Effeclive  July  11.  1994. 

Department  of  the  Treasury 

Financial  Risk  Analyst  to  the  Senior 
Deputy  Comptroller  for  Capital  Markets. 
Office  of  the  Comptroller  of  the 
Currency.  Effective  July  1.  1994. 

Confidential  Assistant  to  the  Deputy 
Secretary  of  the  Treasury.  Effective  July 

20,  1994. 

Review  Officer  to  the  Executive 
Secretary  and  Senior  Advisor.  Effective 
July  21,  1994. 

Senior  Advisor  to  the  Assistant 
Secretary  (Management).  Effective  July 

21,  1994. 

Federal  Maritime  Commission 

Special  Assistant  to  the 
Commissioner.  Effective  July  28, 1994. 

General  Sen'ices  Administration 

Executive  Assistant  to  the  Associate 
Administrator  for  Congressional  and 
Intergovernmental  Affairs.  Effective  July 
15. 1994. 

Overseas  Private  Investment 
Corporation 

Special  Assistant  to  the  Senior  Vice 
President  for  Policy  and  Investment 
Development.  Effective  July  20. 1994. 

Media  Specialist  to  the  Senior  Vice 
President  for  Policy  and  Investment 
Development.  Effective  July  20, 1994. 


Securities  and  Exchange  Commission 

Secretary  (o  the  Executive  Director. 
Effective  July  26. 1994. 

Small  Business  Administration 

Budget  and  Policy  Analyst  to  the 
Associate  Deputy  Administrator  for 
Government  Contracting  and  Minority 
Enterprise  Development.  Effective  July 
18.  1994. 

Special  Assistant  to  the  Associate 
Administrator  for  Investment.  Effective 
July  27. 1994. 

U.S.  Arms  Control  and  Disarmament 
Agency 

Special  Assistant  to  the  Director.  U.S 
Army  Arms  Control  and  Disarmament 
Agency.  Effective  July  29.  1994. 

U.S.  International  Trade  Commission 

Staff  Assistant  (Legal)  to  the 
Commissioner.  Effective  July  11. 1994. 

Confidential  Assistant  to  a 
Connmissioner.  Effective  July  11,  1994. 

Staff  Assistant  to  the  Chairman. 
Effectivejuly  26. 1994. 

United  States  Tax  Court 

Trial  Clerk  to  a  Judge.  Effective  Julv 
28. 1994. 

Trial  Clerk  to  a  Judge.  Effective  July 
28.  1994. 

Trial  Clerk  to  a  Judge.  Effective  July 
28.  1994. 

Trial  Clerk  to  a  Judge.  Effective  July 
28. 1994. 

Authority:  5  U.S.C  3301  and  3302;  EC) 
10577.  3  CFR  1954-1953  Comp.,  P.218 
Office  of  Personnel  Management. 
Lorraine  A.  Green. 
Deputy  Director 

IFR  Doc.  94-21935  Filed  &-6-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
David  T.  Copenhafer,  (202)  942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office'of  Filings  and 
Information  Services,  450  5th  Street. 
N.W..  Washington.  D.C.  20549. 

New 

Mall  Intercept  Sun'eyFile  No.  270-393 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission 
( 'Commission")  has  submitted  for  OMB 
approval  a  request  to  conduct  a-mall 


intercept  survey  to  obtain  information 
on  what  format  and  presentation  of 
information  about  mutual  funds  will 
make  it  easier  for  investors  to  make 
inferences  and  make  correct 
comparisons  of  fees,  expenses  aad  risks 
for  different  funds.  The  results  will 
enable  the  Commission  to  better 
understand  the  level  of  investor 
comprehension  of  mutual  fund 
prospectuses.  The  mall  intercept  survev 
is  estimated  to  require  a  total  of  33.33 
burden  hours.  The  burden  hour  per 
participant  will  be  .33  hours  or  20 
minutes. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below. 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  the 
Commission  rules  and  forms  to  David  T. 
Copenhafer.  Acting  Director.  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission.'450  Fifth  Street. 
N.W..  Washington,  DC.  20549  and  Desk 
Officer  for  the  Securities  and  Exchange 
Commission.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  DC. 
20503. 

Dated:  August  29.  1994. 
Margaret  H.  McFarland. 
Depii  ty  Secretary. 
(FR  Doc.  94-21930  Filed  9-6-94;  8:45  ami 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
David  T.  Copenhafer,  (202)  942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extensions 

Rule  12g3-2,  Proposed  Forms  12F  & 

12FA— File  No.  270-104 
Regulations  13D&  13G,  Schedule  13D— 

File  No.  270-137 
Rule  13e-l— File  No.  270-255 
Rule  13e-3  and  Schedule  13E-3— File 

No.  270-1 
Regulations  14D  &  14E,  Schedule  14D- 

1— File  No.  270-114 
Rules  29  and  72— File  No.  270-169 

Proposed  Revisions 

Form  3— File  No.  270-125 
Form  4 — File  No.  270-126 
Form  5— File  No.  270-323 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  that  the  Securities 
and  Exchange  Commission 


("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
approval  for  extensions  and  proposed 
revisions  on  the  following  previously 
approved  rules  and  forms: 

Rule  12g3-2  and  proposed  Forms  12F 
and  12FA  are  used  and  proposed  to  be 
used  by  foreign  issuers  to  disclose  that 
they  meet  certain  conditions  exempting 
them  from  the  registration  requirements 
of  Section  12g.  Approximately  1.800 
respondents  would  file  annually  at  an 
estimated  1  burden  hour  per  response 
with  a  total  annual  burden  of  1.800 
hours. 

Regulations  13D.  13Gand  Schedule 
13D  provide  the  financial  community 
with  relevant  information  and  a  fair 
opportunity  to  evaluate  publicly-held 
securities  in  light  of  acquisitions  or 
holdings  of  securities.  Approximately 
6.536  respondents  file  annually  at  an 
estimated  13.75  burden  hours  per 
response  with  a  total  annual  burden  of 
89.870  hours. 

Rule  13e-l  is  designed  to  provide 
shareholders  and  the  marketplace  with 
relevant  information  concerning  an 
i.ssuer  who  is  repurchasing  its  securities 
during  a  tender  offer  for  such  securities 
by  a  third  party.  Approximately  20 
respondents  file  annually  at  an 
estimated  13  burden  hours  per  response 
with  a  total  annual  burden  of  260  hours. 

Rule  13e-3  and  Schedule  13E-3 
prescribes  the  filing,  disclosure  and 
di.ssemination  requirements  in 
connection  with  a  going  private 
transaction  by  an  issuer  or  an  affiliate. 
Approximately  221  respondents  file 
annually  at  an  estimated  139.25  burden 
hours  per  response  with  a  total  annual 
burden  of  30.775  hours. 

Regulations  14D.  14E  and  Schedule 
14D-1  require  information  important  to 
security  holders  in  deciding  how  to 
respond  to  tender  offers.  Approximatelv 
366  respondents  file  annually  at  an 
estimated  353.25  burden  hours  per 
response  with  a  total  annual  burden  of 
129.290  hours. 

Rule  29  requires  the  filing  of  copies  of 
reports  submitted  by  a  registered 
holding  company  or  its  subsidiary- 
companies  to  state  commissions 
covering  operations  not  reported  to  the 
Federal  Energy  Regulatory  Commission. 
Rule  72  makes  the  rules  under  Sections 
16  (a)  and  (b)  of  the  Securities  Exchange 
Act  of  1934  applicable  to  any  duty  or 
liability  imposed  under  Section  17  (a)  or 
(b)  of  the  Public  Utility  Holding 
Company  Act  of  1935.  The  rule  imposes 
an  annual  burden  of  V*  hour  on  each  of 
the  62  companies. 

Form  3  is  an  initial  statement  of 
beneficial  ownership  of  equity  securities 
required  to  be  filed  by  officers, 
directors,  and  ten  percent  holders  of 
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companies  registered  under  Section  12 
of  the  Exchange  Act.  Form  3,  as  revised, 
would  be  filed  by  approximately  8,208 
respondents  at  an  estimated  .5  hours  per 
response  for  a  total  annual  burden  of 
4,W)4  hours. 

Form  4  is  required  to  report 
transactions  of  officers,  directors  and 
ten  percent  shareholders  in  their 
companies'  equity  securities.  Form  4,  as 
revised,  would  be  filed  by 
approximately  65,704  respondents  at  an 
estimated  .5  hours  per  .response  for  a 
total  annual  burden  of  32,852  hours. 

Form  5  is  filed  by  officers,  directors 
and  ten  percent  shareholders  on  an 
annual  basis  to  report  transactions  and 
holdings  in  their  companies'  equity 
securities.  Form  5,  as  revised,  would  be 
filed  by  approximately  38,475 
respondents  at  an  estimated  1  hour  per 
response  for  a  total  annual  burden  of 
38,475  hours. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below. 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  the 
Commission  rules  and  forms  burden 
hours  for  compliance  with  the 
Commission  rules  and  forms  to  David  T. 
Copenhafer,  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549  and  Desk 
Officer  for  the  Securities  and  Exchange 
Commission,  (Projeci  Numbers  3235— 
0119,  3235-0145,  3235-0305,  323.5- 
0007. 3235-0102,  3235-0149.  3235- 
0104,  3235-0287.  and  3235-0362), 
Officeof  Management  and  Budget,    - 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20.503. 

Dated:  August  29. 1994. 
Margaret  H.  McFarland,, 

Deputy  Secretary. 

[FR  Doc.  94-21931  Filed  9-6-94;  8:45  ami 
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Requests  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
Dave  T.  Copenhafer  (202)  942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  D.C. 
20549. 

Extensions 

Rule  17Ad-15— File  No.  270-360 
Rule  17f-l(b)— File  No.  270-28 
Rule  17f-l(c)  and  Form  X-17F-1A— 

File  No.  270-29 
Rules  17h-lT  and  17h-2T— File  No. 

270-359 


JMI 


Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq),  that  the  Securities 
and  Exchange  Commission 
( "Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
approval  for  extensions  on  the  following 
previously  approved  rules  and  forms: 

Rule  17Ad-15  requires  transfer  agents 
to  establish  written  standards  for  the 
acceptance  or  rejection  of  guarantees  of 
securities  transfers  from  eligible 
guarantor  institutions.  There  are 
approximately  800  registered  transfer 
agents  subject  to  the  rule's     » 
recordkeeping  requirements.  The 
average  burden  for  each  transfer  agent  is 
approximately  40  hours  annually,  for  a 
total  annual  burden  of  32,000  hours. 

Rule  17f-l(b)  requires  reporting 
institutions  to  register  with  the 
Commission  or  its  designee  to 
participate  in  the  Lost  and  Stolen 
Securities  Program.  Approximately  600 
respondents  incur  an  average  of  one-half 
burden  hour  annually  to  comply  with 
this  rule,  for  a  total  annual  burden  of 
300  hours. 

Rule  17f-l(c)  and  Form  X-17F-1A 
require  reporting  institutions  to  report 
lost,  stolen,  missing,  and  counterfeit 
securities  to  a  centralized  database. 
Approximately  23,000  reporting 
institutions  file  approximately  667,000 
Forms  X-17F-1A.  The  Commission 
estimates  that  the  average  burden  for 
each  form  is  5  minutes,  resulting  in  a 
total  annual  burden  of  55,583  hours. 

Rules  17h-lT  and  17h-2T  impose 
reporting  and  recordkeeping 
requirements  on  broker-dealers  that  are 
associated  with  other  entities,  other 
than  natural  persons.  Approximately 
250  broker-dealers  are  subject  to  the 
rules.  It  is  estimated  that  the  average 
burden  for  each  firm  is  approximately 
14  hours  annually,  or  a  cumulative 
burden  of  3,500  hours. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below. 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  the 
Commission  rules  and  forms  to  David  T. 
Copenhafer,  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549  and  Desk 
Officer  for  Securities  and  Exchange 
Commission,  Project  Numbers  3235- 

0409,  3235-0032, 3235-0037, and  3235- 

0410,  Office  of  Management  and  Budget, 
Room  3208,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 


Dated:  August  29.  1994. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
IFR  Doc.  94-21932  Filed  9-6-94;  8:45  ami 
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Forms  Under  Review  by  the  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
David  T.  Copenhafer,  (202)  942-8800.. 

Upon  Written  Bequest,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  450  Fifth 
Street,  NW.,  Washington,  DC.  20549. 

Proposed  Amendments 

Regulation  S-X— File  No.  270-3 
Form  N-IA— File  No.  270-21 
Form  N-2— File  No.  270-21  . 
Form  N-3— File  No.  270-281 
Form  N-4— File  No.  270-282 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval 
amendments  to  Regulation  S-X  under 
the  Securities  Act  of  1933  (the  "1933 
Act")  and  Form  N-lA,  Form  N-2,  Form 
N-3,  and  Form  N-4  under  the  1933  Act 
and  the  Investment  Company  Act  of 
1940  (the  "1940  Act").  The  amendments 
pertain  to  the  disclosure  of  investment 
company  ("funds")  expenses  when  such 
expenses  are  paid  by  broker-dealers  in 
exchange  for  the  direction  of  the  funds 
brokerage  transactions  to  the  broker- 
dealer. 

The  proposed  amendment  to 
Regulation  S-X  would  require  funds  to 
include  in  their  statements  of  operations 
the  amount  of  any  expense  that  would 
have  been  paid  had  a  broker-dealer  not 
paid  the  expense,  in  whole  or  in  part, 
in  exchange  for  fund  brokerage.  "The 
proposed  amendments  to  Form  N-1  A. 
Form  N-2,  Form  N-3  and  Form  N— 4  ~ 
would  require  that  this  "total  expense" 
figure  also  be  set  forth  in  the  fee  table 
and  financial  highlights  table  in  fund 
prospectuses  and  be  used  in  the 
calculation  of  fund  yield.  The  change  in 
burden  associated  with  these 
amendments  will  be  reflected  in  the 
burdens  associated  with  the  various 
forms  proposed  to  be  amended. 

It  is  estimated  that  270  funds  that  file 
on  Form  N-lA  will  each  incur  3.0 
burden  hours  in  addition  to  the  time 
currently  required  to  complete  the 
Form,  while  2,430  funds  that  file  on 
Form  N-1  A  will  each  incur  1.0 
additional  burden  hour.  It  is  estimated 
that  twelve  funds  that  file  on  Form  N- 
2  will  each  incur  2.5  burden  hours  in 
addition  to  the  time  currently  required 
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to  complete  the  Form,  while  113  funds 
that  file  on  Form  N-2  will  each  incur 
1.0  additional  burden  hour.  It  is 
estimated  that  five  funds  that  file  on 
Form  N-3  will  each  incur  1.5  burden 
hours  in  addition  to  the  time  currently 
required  to  complete  Form  N-3.  Finally, 
it  is  estimated  that  twenty-eight  funds 
that  file  on  Form  N-4  will  each  incur 
1.5  burden  hours  in  addition  to  the  time 
currently  required  to  complete  Form  N- 
4. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below. 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  tlie 
Commission  rules  and  forms  to  David  T. 
Copenhafer,  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington,  D.C.  20549  and  Desk 
Officer  for  the  Securities  and  Exchange 
Commission.  (Project  Numbers  3235- 
0009,  3235-0307,  3235-0026,  3235- 
0316,  and  3235-0318),  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington.  D.C.  20503. 

Dated:  August  29, 1994. 
Margaret  U.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-21933  Filed  9-6-94:  8:45  am] 
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(Release  Mo.  34-34613;  File  No.  SR-NASO- 
94-47] 

SeU-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  an  interim  Extension  of  the 
OTC  Bulletin  Boards  Service  Through 
Octobers,  1994 

August  30, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  14  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  22, 1994, 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  HI 
below,  which  Items  have  been  prepared 
by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  is 
simultaneously  approving  the  proposal.  - 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  June  1, 1990,  the  NASD,  through 
a  subsidiary  corporation,  initiated 
operation  of  the  OTC  Bulletin  Board 
Service  ("OTCBB  Ser\'iee  "  or  "Service") 
in  accord  with  the  Commission's 
approval  of  File  No.  SR-NASD-88-19. 
as  amended. »  The  OTCBB  Service 
provides  a  real-time  quotation  medium 
that  NASD  member  firms  can  elect  to 
use  to  enter,  update,  and  retrieve 
quotation  information  Qncluding 
unpriced  indications  of  interest)  for 
securities  traded  over-the-counter  that 
are  neither  listed  on  The  Nasdaq  Stock 
Market"""  nor  on  a  primary  national 
securities  exchange  (collectively 
referred  to  as  "OTC  Equities").^ 
Es.sentially,  the  Service  supports  NASD 
members'  market  making  in  OTC 
Equities  through  authorized  Nasdaq 
Workstation  units.  Real-time  access  to 
quotation  information  captured  in  the 
Service  is  available  to  subscribers  of 
Level  2/3  Nasdaq  service  as  well  as 
subscribers  of  vendor-sponsored 
services  that  now  carry  OTCBB  Ser\ice 
data.  The  Service  is  currently  operating 
under  interim  approval  that  expires  on 
September  1.  1994.' 

The  NASD  hereby  files  this  proposed 
rule  change,  pursuant  to  Section 
19(b)(1)  of  the  Act  and  Rule  19b-4 
thereunder,  to  obtain  authorization  for 
an  interim  extension  of  the  Service 
through  October  3, 1994.  During  this 
interval,  there  will  be  no  material 
change  in  the  OTCBB  Service's 
operational  features,  absent  Commission 
approval  of  a  corresponding  Rule  19b- 
4  filing. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 


'  Securities  Exchange  Act  Release  No.  27975  (May 
1. 1990).  55  FR  19124  (May  8. 1990). 

''With  the Cominission's  (anuary  1994  approval 
of  File  Na  SR-NASD-93-24.  the  universe  of 
secAirilies  eligible  fof  quotation  in  the  OTCBB  novtr 
includes  certain  equities  listed  on  regional  stock 
exchanges  that  do  not  qualify  for  dissefnination  of 
transaction  reports  via  the  tacilities  of  the 
Consolidated  Tape  Association.  Securities 
Exchange  Act  Release  Ho.  33507  (January  24.  1994), 
59  FR  4300  (order  approving  File  No.  SR-NASI>- 
93-24). 

^Securities  Exchange  Act  Release  No.  34144 
()une  1, 1994).  59  FK  2964«. 


prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Bule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  ensure 
continuity  in  the  operation  of  the 
OTCBB  Service  while  the  Commission 
considers  an  earlier  NASD  rule  filing 
(File  No.  SR-NASD-92-7)  that 
requested  permanent  approval  of  the 
Service.  For  the  month  ending  July  31. 
1994,  the  Service  refiected  the  market 
making  positions  of  398  NASD  member 
firms  displaying  quotations/indications 
of  interest  in  approximately  5,082  OTC 
Equities. 

Ehjring  the  proposed  extension, 
foreign  securities  and  American 
Depositary  Receipts  (collectively, 
"foreign/ ADR  issues")  will  remain 
subject  to  the  twice-daily,  update 
limitation  that  traces  back  to  the 
Commission's  original  approval  of  the 
OTCBB  Service's  operation.  As  a  result, 
all  priced  bids/offers  displayed  in  the 
Service  for  foreign/ ADR  issues  will 
remain  indicative. 

In  conjunction  with  the  start-up  of  the 
Serv  ice  in  1990,  the  NASD  implemented 
a  filing  requirement  (under  Section  4  of 
Schedule  H  to  the  NASD  By-Laws)  and 
review  procedures  to  verify  member 
firms'  compliance  with  Rule  15c2-ll 
under  the  Act.  During  the  proposed 
extension,  this  review  process  will 
continue  to  be  an  important  component 
of  the  NASD's  oversight  of  broker- 
dealers'  market  making  in  OTC  Equities. 
The  NASD  also  expects  to  work  closely 
with  the  Commission  staff  in  developing 
further  enhancements  to  the  Service  to 
fulfill  the  market  structure  requirements 
mandated  by  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990,  particularly  Section  17B  of  the 
Act.*  The  NASD  notes  that 
implementation  of  the  Reform  Act 
entails  Commission  rulemaking  in 


*  On  November  24. 1992.  the  NASD  filed  an 
application  with  the  Conunission  for  interim 
designation  of  the  Service  as  an  automated 
quotation  system  pursuant  to  Section  17B(b)  of  the 
Act.  On  December  30,  1992,  the  Commission 
granted  (Qualifying  Electronic  Quotation  System 
("QEQS")  status  for  the  Service  for  purposes  of 
certain  penny  stock  rules  that  became  effective  on 
|anuar\'  1. 1993.  On  August  26.  1993.  the 
Commission  granted  the  NASO's  request  for  an 
extension  of  QEQS  status  until  such  time  as  the 
OTCBB  meets  the  statutory  requirements  of  Section 
17B(b)(2).  Finally,  on  May  13. 1994,  the  NASD  filed 
an  application  with  the  Commissi  on  for  permanent 
designation  of  the  Service  as  an  automated 
quotations  system  for  penny  stocks  pursuant  to 
Section  17B(b). 
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several  areas,  including  the 
development  of  mechanisms  for 
gathering  and  disseminating  reliable 
quotation/transaction  information  for 
"penny  stocks." 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 
llA(a)(l),  15A(b)  (6)  and  (11),  and 
Section  17B  of  the  Act.  Section 
llA(a)(l)  sets  forth  the  Congressional 
findings  and  policy  goals  respecting 
operational  enhancements  to  the 
securities  markets.  Basically,  the 
Congress  found  that  new  data 
processing  and  communications 
techniques  should  be  applied  to 
improve  the  efficiency  of  market 
operations,  broaden  the  distribution  of 
market  information,  and  foster 
competition  among  market  participants. 
Section  15A(b)|6)  requires,  among  other 
things,  that  the  NASD's  rules  promote 
just  and  equitable  principles  of  trade, 
facilitate  securities  transactions,  and 
protect  public  investors.  Subsection  (11) 
thereunder  authorizes  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  for  securities 
traded  over-the-counter  for  the  purposes 
of  producing  fair  and  informative 
quotations,  preventing  misleading' 
quotations,  and  promoting  orderly 
procedures  for  collecting  and 
disseminating  quotations.  Finally, 
Section  17B  contains  Congressional 
findings  and  directives  respecting  the 
collection  and  distribution  of  quotation 
information  on  low-priced  equity 
securities  that  are  neither  Nasdaq  nor 
exchange-listed. 

The  NASD  beliex^es  that  extension  of 
the  Ser\'ice  through  October  3,  1994,  is 
fully  consistent  with  the  foregoing 
provisions  of  the  Act. 

B.  Self-Fegulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  rule 
change  will  not  result  in  any  burden  on 
competition  that  is  not  neces.sary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
.\4embers,  Participants,  or  Others  ■ 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  Section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change 


prior  to  the  30th  day  after  its 
publication  in  the  Federal  Register  to 
avoid  any  interruption  of  the  Ser\  ice. 
The  current  authorization  for  the 
Service  extends  through  September  1, 
1994.  Hence  it  is  imperative  that  the 
Commission  approve  the  instant  filing 
on  or  before  that  date.  Otherwise,  the 
NASD  will  be  required  to  suspend 
operation  of  the  Service  pending 
Commission  action  on  the  propo.sed 
extension. 

The  NASD  believes  that  accelerated 
approval  is  appropriate  to  ensure 
continuity  in  the  Service's  operation 
pending  a  determination  on  permanent 
status  for  the  Service,  as  requested  in 
File  No.  SR-NASD-92-7.  Continued 
operation  of  the  Service  will  ensure  the 
availability  of  an  electronic  quotation 
medium  to  support  member  firms" 
market  making  in  approximately  5,082 
OTC  Equities  arid  the  widespread 
dissemination  of  quotation  information 
on  these  securities.  The  Service's 
operation  also  expedites  price  discovery 
and  facilitates  the  execution  of  customer 
orders  at  the  best  available  price.  From 
a  regulatory  standpoint,  the  NASD's 
capture  of  quotation  data  from 
participating  market  makers 
supplements  the  price  and  volume  data 
reported  by  member  firms  pursuant  to 
Section  2  of  Schedule  H  to  the  NASD 
By-Laws. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submi.ssions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  28,  1994. 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 


consistent  with  the  Act  and  the  rules 
and  regulations  thereunder,  and,  in 
particular,  with  the  requirements  of 
Section  15A(b)(ll)  of  the  Act,  which 
provides  that  the  rules  of  the  NASD 
relating  to  quotations  must  be  designed 
to  produce  fair  and  informative 
quotations,  prevent  fictitious  or 
misleading  quotations,  and  promote 
orderly  procedures  for  collecting, 
distributing,  and  publishing  quotations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  notice  of  the  filing  thereof. 
Accelerated  approval  of  the  NASDs 
proposal  is  appropriate  to  ensure 
continuity  in  the  Service's  operation  as 
an  electronic  quotation  medium  that 
supports  NASD  members'  market 
making  in  these  securities  and  that 
facilitates  price  discovery  and  the 
execution  of  customers'  orders  at  the 
best  available  price.  Additionally, 
continued  operation  of  the  Service  will 
materially  assist  the  NASD's 
surveillance  of  its  members  trading  in 
OTC  Equities  that  are  eligible  and 
quoted  in  the  Service,  and  in  non-Tape 
B  securities  that  are  listed  on  regional 
exchanges  and  quoted  in  the  OTCBB  by 
NASD  members. 

It  is  therefore  ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is. 
approved  for  an  interim  period  through 
October  3, 1994. 

For  the  Commission,  by  the  Division  ol 
Market  Regulation,  pursuant  to  dp)p}>a!pil 
authority.  17  CFH  200.30- .1(a)(n') 
Margaret  H.  McFarland, 
-Deputy  Secretary. 
jFR  Doc.  94-21^26  Filed  9-6-94;  8  45  .im| 

BILLING  COOE  8010-01-M 


(Release  No.  34-34614;  File  No.  SR-Phlx- 
93-41] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change  and  Amendment  No.  1  to 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendments  No.  2  and 
No.  3  to  Proposed  Rule  Change  to 
Adopt  Equity  Floor  Procedure  Advice 
A-2,  Stopping  Orders. 

August  30.  1994. 

1.  Introduction 

On  November  2,  1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 


Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder.2  a  proposed  rule 
change  to  adopt  Equity  Floor  Procedure 
Advice  ("Advice")  A-2,  Stopping 
Orders.  On  June  1, 1994,  the  Exchange 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change  in  order  to  narrow  the  scope  of 
its  original  filing,  to  revise  certain 
language  used  therein  and  to  request 
approval  to  amend  its  Minor  Rule 
Violation  and  Enforcement  Plan 
("MRVE  Plan").3  On  July  25,  1994.  the 
Exchange  submitted  Amendment  No.  2 
to  the  proposed  rule  change  in  order  to 
correct  a  typographical  error.*  On 
August  24, 1994.  the  Exchange 
submitted  to  the  Commission 
Amendment  No.  3  to  the  proposed  rule 
change  to  clarify  certain  procedural 
requirements.^ 

The  proposed  rule  change,  together 
with  Amendment  No.  1,  was  published 
for  comment  in  Securities  Exchange  Act 
Release  No.  34216  (June  15, 1994),  59 
FR  32034  (June  21.  1994).  No  comments 
were  received  on  the  proposal.  This 
order  approves  the  proposed  rule 
change,  including  Amendments  No.  2 
and  No.  3  on  an  accelerated  basis, 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  adopt 
Advice  A-2  in  order  to  codify  its  policy 
regarding  the  handling  of  stopped 
orders  on  its  equity  floor.^  Under  the 
proposed  rule  change,  a  Phlx  specialist 
who  stops  an  order  ^  will  be  required  to 
display  a  representative  size  of  that 
order  in  his  or  her  quote,^  unless  the 


'15U.S.C.  §78s(b)(l|(1988). 

M7  CFR  24ff.l9b-4  (1991). 

''  See  letter  from  Gerald  D.  OConnell.  First  Vice 
President.  Phlx.  to  Sharon  l.awson.  Assistant 
Director.  Division  of  Market  Regulation.  SEC.  dated 
May  31. 1994  ("Amendment  No.  1"). 

*  See  letter  from  Gerald  D  O'Connell.  First  Vice 
President.  Regulation  and  Trading  Operations.  Phlx. 
to  5>andra  Sciole.  Special  Counsel.  Division  of 
Market  Regulation.  SEC.  dated  July  19.  1994 
(■"Amendment  No.  2"). 

'  See  letter  from  Gerald  D.  O'Connell.  First  Vice 
President.  Regulation  and  Trading  Operations.  Phlx. 
to  Sandra  Sciole.  Special  Counsel,  Division  of 
Market  Regulation,  SEC.  dated  August  24.  1994 
( "Amendment  No.  3"). 

•>  Proposed  Advice  A-2  will  be  followed  by  the 
designator  ••(£)•  to  cla-nfy  that  it  applies  only  to  the 
Phlx's  equity  floor. 

'  An  agreement  to  "stop"  an  order  at  a  specified 

•  price  constitutes  a  guarantee  by  the  member  who 

grants  the  slop  (i.e..  the  equity  specialist)  that  the 

order  will  be  executed  at  the  stop  price  or  better. 

See.  e.g..  Phlx  Rule  1018  ("Stopping  an  Option"). 

"The  Phlx  has  indicated  that,  where  the  spread 
between  the  consolidated  best  bid  and  offer  is 
greater  than  the  minimum  variation,  a  specialist 
who  stopsa  buy  (sell) order- will  be  required  to   . 
reduce  that  spread  by  bidding  (offering)  at  a  price 
higher  than  the  prevailing  bid  (bwer  than  the 
prevailing  offer)  Under  the  Phlx  proposal,  the 
specialist  may  display  a  stopped  buy  (sell)  order  at 
the  stop  price  so  long  as  such  bid  (offer)  does  not 
craate  a  locked  or  crossed  market.  Finally,  where 


specialist  executes  the  order 
immediately  after  granting  the  stop.  In 
addition,  proposed  Advice  A-2  will 
prohibit  a  specialist  from  trading  as 
principal  with  a  stopped  order  if  he  or 
she  is  holding  an  agency  order  at  the 
same  price  (or  better)  as  the  interest  for 
the  specialist's  own  account.  Pursuant 
to  the  Exchange's  rules.^  the  specialist 
must  exercise  due  diligence  to  match 
the  stopped  order  with  such  agency 
order. 

The  Exchange  also  proposes  to  amend 
its  MRVE  Plan  to  include  minor 
violations  of  Advice  A-2  and  to 
establish  a  fine  schedule  for  such 
violations.  According  to  that  schedule, 
inadvertent  failure  to  adhere  to  the 
advice's  requirements  ^°  may  subject  a 
specialist  to  a  $250  fine;  a  second 
occurrence  during  a  three-year  running 
calender  period  could  result  in  the 
issuance  of  a  $500  fine.  Thereafter,  the 
sanction  w'lll  be  determined  at  the 
discretion  of  the  Exchange's  Business 
Conduct  Committee. 

The  Phlx  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act,  in  general,  and.  in  particular, 
with  Section  6(b)(5).  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  prevent 
fraudulent  and  manipulative  acts  and 
practices,  by  furthering  the  purposes  of 
Rule  203  which,  in  turn,  should  foster 
a  fair  and  orderly  market  in  Exchange 
traded  securities. 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6(bh  6(d). 


the  spread  between  the  consolidated  best  bid  and 
offer  is  the  minimum  variation,  the  Phlx  specialist 
must  reflect  the  stopped  buy  (sell)  order  in  his  or 
her  quotation  at  the  prevailing  bid  (offer). 
Telephone  conversations  between  Gerald  D. 
O'Connell.  First  Vice  President,  Regulation  and 
Trading  Practices.  Phbt.  and  Beth  A.  Stekier. 
Attorney.  Division  of  Market  Regulation.  SEC.  on 
(uly  26  and  August  23. 1994.  As  noted  above,  the 
specialist  must  display  a  representative  size  of  the 
stopped  order.  See  Amendment  No.  3.  supra,  note 
5.  After  being  placed  on  the  specialist's  book, 
stopped  stock  must  be  executed  in  accordance  with 
traditional,auction  market  principles. 

"See  Phlx  Rule  218  ("Customer's  Order  Receives 
Priority").  See  also  Phbt  Rules  1 19  ("Precedence  of 
Highest  Bid  ")  and  120  ( "Precedence  of  Offers  at 
Same  Price"). 

'"The  Phlx  has  stated  that  it  would  not  consider 
intentional  bilureto  adhere  to  the  advice's 
requirements  to  be  a  minor  rule  violation. 
Telephone  conversation  between  Gerald  D. 
O'Connell,  First  Vice  President.  Regulation  and 
Trading  Practices,  Phlx.  and  Beth  A.  Stekier. 
Attorney.  Division  of  Market  Regulation.  SEC.  on 
August  23. 1994. 


11(b)  and  19(d)."  In  particular,  the 
Commission  believes  the  proposed 
advice  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and.  in  general,  to  protect  investors 
and  the  public  interest.  The 
Commission  also  believes  that  the 
proposed  advice  is  consistent  with  the 
requirement  of  Section  11(b),  and  Rule 
llb-1  thereunder,'^  that  specialist 
transactions  must  contribute  to  the 
maintenance  of  fair  and  orderly  markets. 
The  Commission  historically  has  been 
concerned  that  the  practice  of  stopping 
stock  may  Compromise  the  specialist's 
fiduciary  duty  to  unexecuted  customer 
orders  on  the  limit  order  book.'^  The 
Commission,  however,  has  approved  the 
practice  in  limited  circumstances  where 
the  potential  harm  is  offset  by  gains  to 
the  specialist's  market  making  function 
and  by  the  possibility  of  price 
improvement.'*  Accordingly,  those 
exchanges  with  stopping  stock  rules  '^ 
require  their  specialists  to  reduce  the 
spread  between  the  consolidated  best 
bid  and  offer  or,  in  a  minimum  variation 
market,  to  add  size  at  the  inside  quote. 
The  Commission  believes  that  such  a 
requirement  strikes  an  appropriate 
balance  between  the  interests  of  various 
market  participants.  Moreover,  by 
encouraging  accurate  representation  of 


"15  U.S.C  §§  78f(b|.  78f(d).  78k(b)  and  78s(dl 
(1988). 

"17CFR240nb-l  (1991). 

"See.  e.g.  SEC.  Report  of  the  Special  Study  of 
the  Securities  Markets  of  the  Securities  and 
Exchange  Commission.  H.R.  Doc.  No.  95,  88th 
Cong.,  1st  Sess.  Pt  2  (1963). 

When  stock  is  stopped.  Ixjok  orders  on  the 
opposite  side  of  the  market  that  are  entitled  to 
immediate  execution  lose  their  priority.  If  the 
stopped  order  then  receives  an  improved  price, 
limit  orders  at  the  stop  price  are  bypassed  and,  if 
the  market  turns  away  from  that  limit,  may  never 
be  executed. 

Book  orders  on  the  same  side  of  the  market  are 
bypassed  when  a  stopped  order  receives  an 
execution  at  an  improved  price  before  existing  limit 
orders  at  that  price. 

"See.  e.g..  Securities  Exchange  Act  Rple^ise  No. 
28999  (March  21.  1991).  56  FR  12964  (March  28. 
1991)  (File  No.  SR-NYSE-90-48)  (approving 
proposed  rule  change  to  permit  New  York  Stock 
Exchange  ("NYSE")  specialists  to  stop  stock  in 
minimum  variation  markets  when  (1)  an  imbalance 
exists  on  the  opposite  side  of  the  market  and  (2) 
such  imbalance  is  of  sufTicienl  size  to  suggest  the 
likelihood  of  price  improvement!.  In  approving  the 
NYSE  proposal,  the  Commi^sion  found,  among 
other  things,  that  a  stopped  order  is  the  equivalent 
of  a  limit  order  for  purposes  of  Section  11(b)  of  the 
Act. 

'^  See  NYSE  Rule  1 16.30.  American  Slock 
Exchange  ("Amex'")  Rule  109:  and  Article  XX.  Rule 
12  of  the  Chicago  Stock  Exchange  ( "CHX'I  Rules. 
.\  Boston  Stock  Exchange  (""BSE")  proposal  to  adopt 
a  stopping  stock  rule  currently  is  pending  with  the 
Commission.  See  Securities  Eixchange  Act  Release 
No.  34569  (August  22.  1994)  (File  No  SR-BSE-94- 
09). 
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the  trading  interest  held  by  the 
specialist,  it  also  facilitates  greater 
transparency  in  t])e  securities  markets. 
In  the  Commission's  opinion,  such 
safeguards  are  a  critical  aspect  of  an 
exchange's  stopping  stock  rule. 

After  careful  review  of  Advice  A-2, 
(>.e  Commission  has  concluded  that  the 
proposed  rule  change  should  help 
ensure  that  specialists  handle  stopped 
orders  in  a  manner  which  is  consistent 
with  their  obligation  to  maintain  fair 
and  orderly  markets.'*  Under  the 
proposed  advice,  a  specialist  who  stops 
an  order  will,  except  as  discussed 
below,  be  required  to  display  a 
representative  size  of  that  order  in  his 
or  her  market.  As  a  practical  mritter,  the 
Phlx  has  indicated  that  the  specialist 
must  reduce  the  spread  between  the 
consolidated  best  bid  and  offer  or,  in  a 
minimum  variation  market,  add  size  at 
the  inside  quote.'^  The  Commission 
therefore  is  satisfied  that  proposed 
Advice  A-2  should  increase  the 
likelihood  that  a  customer  whose  order 
is  stopped  will  receive  price 
improvement  and  result  in  narrower 
and/or  deeper  markets.  This,  in  turn, 
should  enhance  the  liquidity  and- 
transparency  of  the  market  for  securities 
traded  on  the  Phlx. 

The  Commission  finds  that  it  is 
reasonable  for  the  Phlx  to  allow  its 
specialists  to  execute  an  order 
immediately  after  granting  a  stop,  so 
long  as  the  specialist  does  not  use  this 
discretion  to  circumvent  his  or  her 
market  marking  responsibilities. 
Because  such  circumvention  would 
raise  serious  regulatory  concerns,  the 
Commission  expects  the  Phlx  to  monitor 
t  ompliance  with  Advice  A-2  and  to 
take  appropriate  action  if  it  finds  that 
stopped  stock  not  executed  immediately 
is  not  then  displayed  in  the  manner 
indicated  in  the  Phlx  proposal. '*• 

Finally,  the  Commission  notes  thai 
Advice  A-2's  yielding  and  due 
diligence  requirements  merely  e  odify 
how  the  fundamental  principles  of  an 
ngenc  \  auction  market  apply  in  the 
i:ontext  o'  stopped  sto<  k.  In  this  regard, 
the  Commission  agrees  with  the  Phlx 
that  the  advice  will  provide  specrialisfs 
with  a  "ready  reminder"  of  their 
respoiisibilities,  thereby  deterring 
potential  violations  of  Commission  and 
Exchange  rules. 

Although  the  Commission  has 
concluded  that  Advice  A-2's 
requirements  are  consistent  with  the 


'"ii.<>Ph!xRijlf  203. 

"For  funher  ■l;.<icu!i.sinn  ol  prowdutt*  by  whi<  *i 
the  speciatisi  must  implement  theadvice'.^ 
ri-qoiremonli,  including  the  meintenance  of  diiction 
m<uket  procedures,  six  supro,  nute  Sariil 
accompanying  text. 

'"ic-p  supra,  notp  8  ond  .ir.iompasivi.ig  ifrxi 


Act,  the  Commission  believes  further 
action  could  be  taken  to  ensure  proper 
handling  of  stopped  stock.  Specifically, 
the  Commission  expects  the  Phlx  to 
submit  a  proposed  rule  change  to 
complement  its  floor  procedure  advice. 
In  developing  such  a  rule,  the  Phlx 
should  consider  including  the  following 
elements:  a  definition  of  an  agreement 
to  "stop"  stock  and  the  obligations  of. 
the  member  who  agrees  to  grant  the 
stop;  the  market  conditions  under 
which  a  stop  should  be  granted;  a  policy 
for  the  execution  of  stopped  stock  and, 
in  particular,  for  determining  the  price 
at  which  the  order  should  be  executed: 
and  pilot  procedures  for  minimum 
variation  markets  that  are  consistent 
with  the  rules  of  priority,  parity  and 
precedence. '9 

In  addition,  the  Commission  finds 
that  the  proposed  amendments  to  the 
MRVE  Plan  are  consistent  with  the 
Section  6(b)(6)  requirement  that  the 
rules  of  an  exchange  provide  that  its 
members  and  persons  associated  with 
its  members  shall  be  appropriately 
disciplined  for  violations  of  rules  of  the 
exchange.  In  this  regard,  the  proposal 
provides  an  efficient  pro<«dure  for 
appropriate  disciplining  of  members  for 
a  rule  violation  that  is  technicaland 
objective  in  nature.  Moreover,  because 
the  MRVE  Plan  provides  procedural 
rights  to  the  person  fined  and  permits  a 
disciplined  person  to  request  a  full 
hearing  on  the  matter,  the  proposal 
provides  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members,  consistent 
with  Sections  6(b)(7)  and  6(d)(1)  of  the 
Act. 

The  Commission  also  believes  that  the 
proposal  provides  an  alternative  means 
by  which  to  deter  violations  of  the 
Phlx's  policy  regarding  specialists' 
handling  of  stopped  orders,  thus 
furthering  the  purposes  of  Section 
6(b)(1)  of  the  Act.  An  exchange's  ability 
effedively  to  enforce  compliance  by  its 
members  and  member  organizations 
with  Commission  and  Exchange  rules  is 
central  to  its  self-regulatorv  fsinctions.  A 
rule  included  in  an  exchange's  minor 
rule  violation  plan  should  not  be 
deemed  an  unimportant  rule.  The 
Commission  notes  that  inclusion  of 
rules  under  a  minor  nile  violation  plan 
m,iy  reduce  reporting  burdens  on  a  self- 
regulatory  organization  ("SRO")  and 
also  may  make  its  disciplinary  system 
more  effiiient  in  prosei.uting  violations 
of  such  rules.  Thisvvould  be  the  «,ase  in 
situations  where  the  initiation  of  a  full 


•'•  The  OMnir.tssion  ha»  approved  NYSK,  Am*"* 
^tni)  <JiX  procedures  for  stopping  stock  \n  a 
minimum  v.^riatlnn  market  on  a  pilot  l>a«i«  iinlH 


disciplinary  proceeding  is  unsuitable 
because  such  a  proceeding  may  be  mon* 
costly  and  time-consuming  in  view  of 
the  minor  nature  of  the  particular 
violation. 

In  addition,  because  the  Phlx  retains 
the  discretion  to  bring  a  full  disciplinary 
proceeding  for  any  violation  included  in 
its  MRVE  Plan,  the  Commission  believes 
that  adding  proposed  Advice  A-2  to  the 
MRVE  Plan  will  enhance,  rather  ih.-jn 
reduce,  the  Phlx's  enforcement 
capabilities  regarding  this  Exchange 
policy.  Indeed,  the  Commission  expects 
the  Phlx  to  bring  full  disciplinary 
proceedings  for  violations  of  the 
advice's  requirements  where  the 
violation  is  egregious  or  where  there  is 
a  history  or  pattern  of  repeat  violations 

Finally,  the  Commission  finds  good 
cause  for  approving  Amendments  No.  2 
and  No.  .3  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof.  Amendment  No.  2  corrects  a 
typographical  error  in  the  text  of  the 
proposed  advice,  while  Amendment  No 
3  merely  clarifies  procedures  for 
implementing  the  advice's  display 
requirement.  The  Commission  did  not 
receive  any  comments  on  the  original 
proposal,  which  was  noticed  for  the  full 
statutory  period. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendments  No. 
2  and  No.  3  to  the  proposed  rule  j:bange 
Persons  making  written  submissions 
.should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  4.50  Fifth  Street,  N.W., 
"Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to 
Amendments  No.  2  and  No.  3  between 
the  Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be  . 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference      - 
Sec^tion,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  sui  h 
filingvvill  also  be  available  at  the 
principal  office  of  the  Phlx.  All  . 
submi.ssions  should  refer  to  FilaNo 
SR-Phlx-93-41  and  .should  be 
submitted  hy  September  28, 1994 

IV.  Conclusion 

//  is  therefore  ordered,  Piu^uaht  tu 
Section  19(b)(2)  of  the  Act.^o  and  Rule 
19d-l(c)(2)  under  the  Act.^'  that  the 


proposed  rule  change  (SR-Phlx-91-41), 
including  Amendments  No.  2  and  No.  3 
on  an  accelerated  basis,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^'' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  94-21927  Filed  8-6-94:  8:45  am) 
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Pnvestment  Company  Act  Rel.  No.  20507; 
811-5263] 

IDEX  Total  Income  Trust;  Notice  of 
Application 

August  30. 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 


appucant:  IDEX  Total  Income  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILING  DATE:  The  application  was  filed 
April  28. 1994,  and  amended  on  August 
4, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  tbe  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  26,  1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  201  Highland  Avenue,  Largo. 
Florida  34640. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney, 
at  (202)  942-0583,  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202). 942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment  ' 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  an  open-end  diversified 
management  investment  company,  is 
organized  as  a  business  trust  under  the 
laws  of  the  Commonwealth  of 
Massachusetts.  On  January  7, 1987. 
applicant  filed  a  notitication  of 
registration  on  Form  N-8A  under 
section  8(a)  of  the  Act  and  a  registration 
statement  on  Form  N-IA  under  section 
8(b)  of  the  Act  and  the  Securities  Act  of 
1933.  The  registration  statement  became 
effective  on  June  24. 1987,  and  the 
public  offering  of  applicant's  shares 
-commenced  on  June  29, 1987. 

2.  On  March  22, 1993,  applicant's 
board  of  trustees  adopted  an  agreement 
and  plan  of  reorganization  and 
liquidation  (the  "Plan").  The  Plan 
provided  for  the  transfer  of  all  of 
applicant's  assets  to  IDEX  n  Flexible 
Income  PortfoHo  (the  "Portfolio"),  a 
separate  series  of  IDEX  II  Series  Fund, 
a  Massachusetts  business  trust,  in 
exchange  for  the  assumption  by  the 
Portfolio  of  all  of  the  debts,  liabilities, 
obligations,  and  duties  of  applicant,  and 
shares  of  the  Portfolio  equal  in  number 
to  the  shares  of  applicant  outstanding  as 
of  the  close  of  business  on  September 
30,  1993. 

3.  Applicant  and  the  Portfolio  are 
affiliated  persons  because  they  have 
common  officers;  they  therefore  relied 
on  the  exemption  provided  by  rule  17a- 
8  under  the  Act  to  effect  the 
transaction.!  Consequently,  the  trustees 
determined,  in  accordance  with  rule 
17a-8,  that  the  purchase  of  applicant's 
assets  by  the  Portfolio  was  in  applicant's 
best  interests,  and  that  such  purchase 
would  not  result  in  any  dilution  to  the 
interests  of  the  existing  shareholders. 

4.  Applicant  filed  preliminary  proxy 
materials  wi!h  the  SEC  on  or  about  May 
28, 1993,  and  filed  definitive  proxy 
materials  with  the  SEC  on  or  about  June 
24.  1993.  On  or  about  June  25.  1993,  a 
notice  of  the  special  meeting,  proxy 
statement,  and  form  of  proxy  relating  to 
the  Plan  were  distributed  to  applicant's 
shareholders.  The  Plan  was  approved  by 
vote  of  applicant's  shareholders  at  a 
special  meeting  of  shareholders  held  on 
July  28, 1993. 

5.  As  indicated  in  the  proxy  materials, 
the  purpose  of  the  reorganization  of 
applicant  into  the  Portfolio  was  to 
reduce  the  number  of  separately 
organized  investment  companies  in  the 


•oi.'>II.S.C.§78«;(b)(2)(1988). 
-  •  17  OR  240.1fld-l(r)(2)  nWJil 


"  17  CFR  200.30-3(aKl2)  (1991). 


'  Rule  17a-e  provides  an  exemption  from  the 
affiliated  transaction  prohibition  of  section  17ia)  of 
the  Act  for  a  merger  of  investment  companies  that 
may  be  affiliated  persons  of  each  other  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


IDEX  group,  to  enable  the  combination 
of  prospectuses,  statements  of 
additional  information,  and  shareholder 
reports,  and  to  provide  other  operational 
efficiencies  for  certain  IDEX  funds, 
including  applicant  and  its  successor. 
The  reorganization  also  implemented 
various  changes  to  applicant's 
investment  policies  and  restrictions  in 
order  to  standardize  these  matters  for 
the  funds  in  the  IDEX  group. 

6.  As  of  October  1, 1993,  there  were 
3,048,111.95  shares  of  beneficial  interest 
of  applicant  outstanding,  with  an 
aggregate  net  asset  value  of  $29,232,430 
and  a  per  share  net  asset  value  of  $9.59. 
Oh  that  date,  applicant  transferred  to 
the  Portfolio  all  right,  title,  and  interest 
in  and  to  its  assets,  including  all 
securities,  cash,  cash  equivalents, 
receivables,  and  other  assets.  In 
exchange,  the  Portfolio  assumed  all 
debts,  liabilities,  obligations  and  duties 
of  applicant,  and  issued  and  delivered 
to  applicant  full  and  fractional  shares  of 
Portfolio  equal  in  number  to  the  shares 
of  applicant  outstanding  as  of  tbe  clo.se 
of  business  on  September  30, 1993. 
Applicant  then  liquidated  and 
distributed  pro  rata  (resulting  in  a  one- 
for-one  distribution)  to  its  shareholders 
of  record  the  shares  of  the  Portfolio 
received  in  exchange  for  shareholders' 
shares  of  applicant. 

7.  The  expenses  incurred  in 
connection  with  the  reorganization 
consisted  primarily  of  legal  expenses, 
expenses  of  printing  and  mailing 
communications  to  shareholders, 
registration  fees,  and  miscellaneous 
accounting  and  administrative  expenses 
totalling  $35,492.71.  In  accordance  with 
the  Plan,  the  Portfolio  was  responsible 
for  the  expenses  of  both  parties  in 
connection  with  the  reorganization. 

8.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities,  nor  was  it  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  engaged  in.  nor  does  it 
propose  to  engage  in.  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

9.  Applicant  intends  to  file  a 
notification  of  dissolution  with  the 
Secretary  of  State  of  the  Commonwealth 
of  Massachusetts. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  94-21928  Filed  9-6-94:  8:45  am| 
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pnvestment  Company  Act  Release  No. 
20510:811-1725] 

State  Bond  Securities  Funds,  Inc.; 
Notice  of  Application  for  Deregistration 

AugUM  30,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  tiie  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  State  Bond  Securities  Funds, 
Inc. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 
FILING  DATES:  The  application  was  fded 
on  July  28, 1994  and  amended  on 
August  22,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  26, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lavxryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natu-i-e 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretar>-,  SEC,  450  Fifth 
Street,  N\V.,  Washington,  DC  20549. 
Applicant,  8400  Normandale  Lake 
Boulevard,  Suite  1150,  Minneapolis, 
MN5j437-3807. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Law  Clerk,  at 
(202)  942-0562,  or  C.  David  Messman. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  diversified  open-end 
investment  management  company 
organized  as  a  Maryland  corporation. 
On  August  22. 1968,  applicant  filed  a 
Notification  of  Registration  on  Form  N- 
8A  pursuant  to  section  8(a)  of  the  Act. 
On  September  16, 1968  applicant  filed 


a  registration  statement  on  Form  N-lA 
under  section  8(b)  of  the  Act  and  under 
the  Securities  Act  of  1933.  The 
registration  statement  became  effective 
on  July  30, 1969,  and  applicant's  initial 
public  offering  commenced  shortly 
thereafter. 

2.  On  March  18, 1994,  applicant's 
Board  of  Directors  approved  a  plan  of 
reorganization  whereby  applicant 
agreed  to  transfer  all  of  its  assets  and 
stated  liabilities  to  State  Bond  Common 
Stock  Fund  (the  "Acquiring  Fund"),  in 
exchange  for  shares  of  the  Acquiring 
Fund.  In  accordance  with  rule  17a-8  of 
the  Act,  applicant's  directors 
determined  that  the  sale  of  applicant's 
assets  to  the  Acquiring  Fund  was  in  the 
best  interest  of  applicant's  shareholders, 
and  that  the  interests  of  the  existing 
shareholders  would  not  be  diluted  as  a 
result. 1 

3.  The  directors  of  applicant 
concluded  that  the  reorganization 
would  benefit  applicant's  shareholders 
because  the  overall  fees  charged  to  the 
combined  fund  should  result  in  lower 
expense  ratios  than  are  currently  being 
incurred  by  tlie  applicant. 

4.  A  registration  statement  on  Form 
N-14  was  filed  with  the  SEC  on  April 
6,  1994.  The  proxy  statement/ 
prospectus  contained  therein  was 
furnished  to  applicant's  shareholders  on 
or  about  May  9, 1994.  At  a  special 
meeting  held  on  June  21, 1994.  holders 
of  a  majority  of  the  outstanding  voting 
shares  of  applicant  approved  the 
reorganization. 

5.  The  reorganization  was 
consummated  on  June  25,  1994  (the 
"Closing  Date").  On  June  24, 1994, 
applicant  had  aggregate  net  assets  of 
58,605,437  and  a  net  asset  value  per 
share  of  $11.32.  On  the  Closing  Date,  all 
of  the  assets  and  stated  liabilities  of 
applicant  were  transferred  to  the 
Acquiring  Fund  in  exchange  for  shares 
of  the  Acquiring  Fund  having  a  net  as.set 
value  equal  to  the  net  assets  of 
applicant.  Shares  of  the  Acquiring  Fund 
were  then  distributed  to  applicant's 
shareholders.  Each  shareholder  received 
the  proportion  of  Acquiring  Fund  shares 
received  by  applicant  that  the  number  of 
applicant  shares  owned  by  each  such 
shareholder  bore  to  the  number  of 
outstanding  applicant  shares. 


'  Applicant  and  the  Acquiring  Fund  may  be 
licemed  lo  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser. 
Although  purchases  and  sales  between  affiliated 
persons  are  generally  prohibited  by  section  17(a)  of 
the  Act,  rule  17ft-8  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  persons  of  one  another 
solely  by  reason  of  having  a  common  Investment 
adviser,  common  directors,  and/or  common 
officers. 


6.  Applicant  bore  approximately 
$23,787  in  expenses  in  connection  with 
the  reorganization.  Such  expenses  were 
for  legal,  accounting,  proxy  solicitation, 
and  liquidation  fees. 

7.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  neither 
engaged  in  nor  proposes  to  engage  in 
any  business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

8.  Applicant  terminated  its  existence 
as  a  Maryland  corporation  on  July  25, 
1994. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  94-21 925 Tiled  9-6-94;  8.45  am) 
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SunAmerica  Fund  Group;  Notice  of 
Application 

August  30,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  SunAmerica  Fund  Group. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  14, 1994,  and  amended  on  July 
29,  1994  and  August  24,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  26, 1994  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  DC  20549. 
Applicant,  733  Third  Avenue,  New 
York,  New  York  10017. 


FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  or  about  October  12,  19fl4, 
applicant,  initially  named  Equitec 
Siebel  Total  Return  Fund  ("ESTRF"). 
filed  a  registration  statement  to  register 
an  indefinite  number  of  its  shares  of 
common  stock.  The  registration 
statement  became  effective  on  or  about 
January  2.  1985,  and  ESTRF  commenced 
operations  and  the  initial  public  offering 
of  its  shares  on  Januar>'  29.  1985. 

2.  On  September  30,  1985.  ESTRF 
reorganized  into  a  Massachusetts 
business  trust  and  was  renamed  Equitec 
Siebel  Fund  Group  ("ESFG").  Over 
time.  ESFG  commenced  operations  of 
several  series:  Equitec  Siebel  Total 
Return  Fund;  Equitec  Siebel 
Government  Fund;  Equitec  Siebel  High 
Yield  Bond  Fund;  Equitec  Siebel 
Aggressive  Growth  Fund:  Equitec  Siebel 
Cash  Equivalent  Fund;  Equitec  Siebel 
Global  Fund;  and  Equitec  Siebel 
Precious  Metals  Fund  (collet:tively,  the 
"Funds"). 

3.  On  January  7.  1991.  ESFG's  adviser 
entered  into  an  agreement  to  sell  the 
Funds'  advisory  contracts  to 
SunAmerica  Asset  Management  Corp. 
("SunAmerica").  On  June  14, 1991, 
shareholders  of  the  respective  Funds 
approved  new  investment  advisory  and 
management  agreements  between  ESFG 
and  SunAmerica  whereby  SunAmerica 
became  the  adviser  of  the  Funds.  In 
connection  with  the  approval,  the 
Funds  were  fenamed:  the  Total  Return  " 
Fund  was  renamed  SunAmerica 
Balanced  Assets  Fund;  the  Government 
Fund  was  renamed  SunAmerica  U.S. 
Government  Securities  ^und;  the  High 
Yield  Bond  Fund  was  renamed 
SunAmerica  High  Income  Fund;  the 
Aggressive  Growth  Fund  was  renamed 
SunAmerica  Emerging  Growth  Fund; 
the  Cash  Equivalent  Fund  was  renamed 
SunAmerica  Liquid  Assets  Fund;  the 
Global  Fund  was  renamed  SunAmerica 
Global  Equity  Fund;  and  the  Precious 
Mtetals  Fund  was  renamed  SunAmerica 
Precious  Metals  Fund. 

4.  The  Global  Equity  and  Precious 
Metals  Funds  were  liquidated  by  vote  of 
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their  shareholders  on  March  30,  1992. 
The  Liquid  Assets  Fund  was  liquidated 
bv  vote  of  its  shareholders  on  June  25, 
1992. 

5.  On  March  31. 1993,  applicant's 
board  of  trustees  approved  on  agreement 
and  plan  of  reorganization  for  each  of 
the  applicant's  remaining  Funds.  Under 
the  agreefhents.  the  remaining  Funds 
would  merge  into  other  investment 
companies  that  were  advised  by 
SunAmerica.  In  accordance  with  rule 
17a-8  under  the  Act,  the  board  of 
trustees  of  each  of  applicant  and  the 
acquiring  companies  determined  that 
participation  in  the  reorganization  was 
in  the  best  interest  of  the  shareholders 
and  that  the  interests  of  the  existing 
shareholders  would  not  be  diluted  as  a 
result  of  the  reoi^anization.'  On  July  29, 
1993.  applicant  filed  proxy  materials 
with  the  SEC  and  mailed  these  materials 
to  shareholders  on  or  about  Julv  29. 
1993.  Applicant's  shareholders 
approved  the  agreement  and  plan  of 
reorganization  at  special  meetings  held 
on  September  23,  1993. 

6.  Pursuant  to  each  agreement,  on 
September  24.  1993,  applicant 
transferred  substantially  all  of  the  assets 
and  liabilities  of  (a)  its  Emerging  Growth 
Fund  lo  the  SunAmerica  Emerging 
Growth  Fund  series  of  SunAmerica 
Equity  Funds  in  exchange  for  shares  of 
the  SunAmerica  Emerging  Growth  Fund 
and  (b)  its  Balanced  Asset  Fund  to  the 
SunAmerica  Balanced  Assets  Fund 
series  of  SunAmerica  Equity  Funds  in 
exchange  for  shares  of  the  SunAmerica 
Balanced  Assets  Fund.  Applicant  then 
distributed  pro  rata  the  appropriate 
shares  of  SunAmerica  Emerging  Growth 
Fund  and  SunAmerica  Balanced  Assets 
Fund  to  it  shareholders.  On  October  1, 
1993,  applicant  transferred  substantially 
all  of  the  assets  and  liabilities  of  (i)  its 
U.S.  Government  Fund  to  the 
SunAmerica  U.S.  Government 
Securities  Fund  series  of  SunAmerica 
Income  Funds  in  exchange  for  shares  of 
the  SunAmerica  U.S.  Government 
Securities  Fund,  and  (ii)  its  High 
Income  Fund  to  the  SunAmerica  High 
Income  Fund  series  of  SunAmerica 
Income  Funds  in  exchange  for  shares  of 
the  SunAmerica  High  Income  Fund. 
Applicant  then  distributed  pro  rata  the 
appropriate  shares  of  SunAmerica  U.S. 
Government  Securities  Fund  and 
SunAmerica  High  Income  Fund  to  its 
shareholders.  In  each  case,  the  aggregate 
net  asset  value  of  an  acquiring  fund's 


shares  represented  the  net  asset  value  of 
the  respective  applicant  Fund. 

.  7.  The  expen.ses  oTthe  reorganization 
were  borne  by  the  investment 
companies  participating  in  the 
reorganization  of  the  SunAmerica 
Family  of  Mutal  Funds,  including 
applicant  and  each  of  the  acquiring 
companies.  Such  expenses  included 
preparation  of  proxy  materials,  printing 
expenses,  and  legal  and  accounting  fees. 
No  brokerage  commissions  were  paid  in 
connection  with  the  reorganization. 

8.  As  of  the  date  of  this  application, 
applicant  had  no  assets,  liabilities  or 
shareholders.  All  liabilities  and 
obligations  not  discharged  by  applicant 
were  assutned  by  and  became  the 
obligations  of  the  acquiring  funds. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

9.  Applicant  is  neither  engaged  in.  nor 
does  it  propose  to  engage  in,  anv 
business  activities  other  than  tho.se 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Dor.  94-21929  Filed  9-6-ft4;  8:45  dm] 
»LUNG  CODE  a010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Emergency 
Evacuation  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


'  Rule  17a-a  provides  an  exemption  from  section 
17(a)  for  certain  reorganizations  among  registered 
investment  companies  thai  may  be  affiliated 
persons,  or  affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  common  invest  meni 
adviser,  common  directors,  and/or  common 
officers. 


JMI 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  emergency 
evacuation  issues. 
DATES:  The  meeting  will  be  held  on 
September  22.  1994  at  9  a.m.  Arrange 
for  oral  presentations  by  September  12. 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
McDonnell  Douglas.  1735  Jefferson- 
Davis  Highway,  suite  1200.  Spirit  Room. 
Crystal  City.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Office  of  Rulemaking. 
FAA.  800  Independence  Avenue.  SW.. 
Washington.  DC  20591.  telephone  (202) 
267-9682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  sef;tion  10(a)(2)  of  the  Federal 
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Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
September  22, 1994,  at  McDonnell 
Douglas,  1735  Jefferson-Davis  Highway, 
suite  1200,  Spirit  Room,  Crystal  City, 
Virginia.  The  agenda  for  the  meeting 
will  include: 

•  Opening  Remarks. 

•  A  review  of  the  activities  of  the 
Performance  Standards  Working  Group. 

•  A  discussion  of  future  activities  and 
plans.. 

•  A  vote  may  be  taken  on  a  draft 
advisory  circular  on  Evacuation 
Demonstration  Procedures. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  September  12,  1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Emergency 
Evacuation  Issues  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  rtieeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington.  DC,  on  August  26, 
1994. 

Daniel  Salvano. 

Assistant  Executive  Director  for  Emergency 
Evacuation  Issues,  Aviation  Rulemaking 
Advisory  Committee. 
|FR  Doc.  94-21975  Filed  9-6-94:  8:45  ami 

BILUNG  CODE  4910-13-M 


Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  July 
1994,  there  were  five  applications  and 
one  amendment  approved. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IV  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158).  This  notice  is 
published  pursuant  to  paragraph  d  of 
§158.29. 


PFC  Applications  Approved 

Public  Agency:  Duluth  Airport 
Authority,  Duluth,  Minnesota. 

Application  Number  94-01-C-OO- 
DLH. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/;  $3.00.  j^  ' 

Total  Approved  Net  PFC  Ffevenue: 
$562,248. 

Charge  Effective  Date:  October  1, 
1994. 

Estimated  Charge  Expiration  Date:. 
April  1,  1996. 

Class  Of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
the  information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Duluth  International 
Airport. 

Brief  Description  Of  Project  Approved 
For  Collection  And  Use:  Installation  of 
runway  09/27  precision  approach  path 
indicators  and  distance  markers  on 
runway  3/21,  Terminal  and  general 
aviation  ramp  rehabilitation,  Install  jet 
bridge,  Runway  visibility  zone  grading, 
associated  pavement  removal,  well 
abandonment,  cable  trenching,  and 
electrical  ducts.  Design  taxiway  K, 
construct  westerly  2,900  feet  (phase  I), 
and  relocate  utility  ducts,  Airfield 
signage  and  land  acquisition,  Part  150 
noise  compatibility  study.  Snow 
equipment  maintenance/aircraft  rescue 
and  firefighting  facility  preliminary 
study  (phases  I  and  II),  Prepare  and 
coordinate  PFC  application. 

Decision  Date:  ]u\y  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  D.  Benson,  Minneapolis 
Airports  District  Office,  (612)  725-4221. 

Public  Agency:  City  of  Quincy, 
Illinois. 

Application  Number:  94-01 -C-00- 
UIN. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$115,517. 

Earliest  Charge  Effective  Date: 
October  1,1994. 

Estimated  Charge  Expiration  Date: 
July  1, 1997. 

Class  Of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Charter  operators. 

Determination:  Approved.  Based  on 
the  information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  the  Quincy  Municipal 
Airport-Baldwin  Field. 
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Brief  Description  Of  Projects 
Approved  For  Collection  And  Use: 
Acquire  snow  Iplow)  truck.  Overlay  and 
mark  taxiway  and  main  entrance  road, 
Grading  and  drainage  for  east  quadrant 
fixed  based  operator  area,  Taxiway 
guidance  signs,  replace  high  intensity 
runway  lights  and  medium  intensity 
runway  lights,  and  improvements  fo 
terminal  building.  Hydraulic  lift, 
Relocate  and  modernize  the  lighting  ■ 
control  vault,  Prepare  airport  layout 
plan. 

Brief  Description  Of  Project  Partially 
Approved  For  Collection  and  Use: 
Replace  medium  intensity  taxiway 
lights. 

Decision:  Partially  approved.  This  was 
an  AIP  project  and  the  construction  bids 
were  lower  than  expected;  therefore,  the 
estimated  local  share  was  reducerf. 

Decision  Date:  July  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  H.  Yates,  Chicago  Airports  Distrid 
Office,  (708)  294-7335. 

Public  Agency;  Port  of  Portland, 
Portland,  Oregon. 

Application  Number:  94-02-C-OO- 
PDX. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$53,653,440. 

Charge  Effective  Date:  November  1, 
1994. 

Estimated  Charge  Expiration  Date: 
September  1, 1999. 

Class  Of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operator  as  further  defined  in  the  Port    - 
of  Portland's  Ordinance  No.  359  as 
adopted.  -  " 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Portland  International- 
Airport. 

Brief  Description  Of  Projects 
Approved  For  Collection  And  Use: 
Runway  10R/28L  (south)  rehabilitation. 
Runway  10L/28R  (north)  rehabilitation. 
Terminal  apron  between  concourses  C 
and  D  rehabilit^ion,  Taxiways  H,  D, 
and  Weather  Service  apron 
rehabilitation.  Rehabilitate  north  ramp 
from  concourse  E  to  the  general  aviation 
area.  Rehabilitate  fire  station  west  road. 
Construct  taxiway  C  high  speed  exists. 
Airfield  emergency  generator  upgrade. 
Construct  snow  and  ice  control 
materials  storage  facility,  Construct  new 
taxiway  from  concourse  C  to  taxiway  E, 
Fillet  paving  A5,  A6,^d  A7,  Purchase 
emergency  mobile  ccffnmand  unit. 
Install  runway  distance  remaining 
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markers.  Install  centerline  lights  on 
taxiway  A  from  A2  to  taxiway  E  to 
taxiway  M,  phase  2,  Install  centerline 
lights  on  taxiway  T  from  concourses  E 
to  A,  phase  2,  Apron  widening  at 
concourse  D.  Install  centerline  lights  on 
taxiway  C  from  exit  Cl  to  taxiway  E, 
phase  2.  Light  lOL  lead  on/off  at  Al  and 
A7.  Northeast  comer  fillet  widening  at 
B5  from  taxiway  T  to  concourse  B, 
Install  centerline  lights  on  taxiway  C 
from  C6  to  C8  with  lead  on/off.  Relocate 
fire  station.  Replace  E-89,  Replace  F-€l, 
Add  third  lane  to  Airport  Way 
_  westbound.  Add  second  lane  to  82nd 
Avenue  and  third  lane  to  Airport  Way 
eastbound.  Extend  east  frontage  roadi 
Central  utility  plant  boiler  and  upgrade. 
Federal  Inspection  Station  (FISJ 
e.\pansion.  Renovate  concourses  B  and 
C  security  checkpoints. 

Brief  Description  Of  Projects 
'Approved  For  Collection  Only:  Taxiway 
A  and  connectors  rehabilitation. 
Runway  2/20  rehabilitation,  Taxiway  F 
rehabilitation,  Taxiway  GA 
rehabilitation.  Signalize  Airport  Way 
and  west  frontage  road. 

Brief  Description  of  Projects 
Approved.  In  Part,  For  Collection  And 
Use:  Roadway  signing  improvements. 

Determination:  Approved  in  part.  The 
signage  along  Airport  Way  is  eligible 
under  AIP  criteria;  however,  the 
replacement  of  signage  in  the  parking 
lots,  is  ineligible.  Replace  terminal 
roofs. 

Determination:  Approved  in  part.  A 
portion  of  this  project,  equal  to  the 
percentage  of  eligible  area  in  the 
terminal,  is  eligible  under  AIP  criteria. 
The  FAA  concurs  with  the  Port  of 
Portland's  determination  that  46  percent 
of  the  terminal  space  is  eligible: 
therefore,  46  percent  of  this  project  is 
eligible. 

Brief  Description  Of  Projects 
Disapproved:  Storm  water  treatment 
ponds. 

Determination:  Disapproved. 
Ahhough  Public  Law  102-581  amended 
section  503(a)(2)  of  the  Airport  and 
Airway  Improvement  Act  of  1982  to 
make  projects  to  comply  with  the 
Federal  Water  Pollution  Control  Act  of 
1972  or  a  State  water  quality  agency 
eligible  under  AIP.  specific  language  in 
that  legislation  does  not  permit  water 
quality  stand-alone  projects  to  be 
determined  eligible  for  PFC  funding. 
The  limited  exception  to  this 
prohibition  is  the  use  of  PFC  revenue  for 
local  match  of  AlP-funded  water  quality 
projects.  The  financial  plan  for  this 
project  showsthe  total  cost  of  the 
project  to  be  funded  vwth  PFC  revenue. 
Therefore,  this  project  does  not  meetthe 


requirements  of  §  158.15(b).  FIS 
screening  point. 

Determination:  Disapproved.  This 
project  involves  the  purchase  and 
installation  of  equipment  and  related 
structures  for  a  security  checkpoint  at 
the  FIS.  This  type  of  project  is  a 
requirement  of  Part  108.  AIP  and  PFC 
eligibility  is  limited  to  equipment  and 
facilities  required  by  Part  107. 
Therefore,  this  project  does  not  meet  the 
requirements  of  §  158. 15(b). 

Brief  Description  Of  Projects 
W'///ic/rawn; Construct  equipment 
storageshed. 

Determination:  The  Port  of  Portland 
withdrew  this  project  by  letter  dated 
April  5, 1994.  Enplaning  roadway 
expansion,  phase  1. 

Determination:  This  project  involved 
phase  2  of  a  project  approved  in  the  Port 
of  Portland's  first  PFC  application.  On 
April  12,  1994,  the  FAA  approved  the 
-Port  of  Portland's  request  to  amend  the 
first  PFC  decision  and  withdraw  this 
project  from  the  second  application. 

Decision  Date;  July  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Hall.  Seattle  Airports  District 
Office,  (206)  227-2662. 

Public  Agency.  Sonoma  County,  Santa 
Rosa,  California. 

Application  Number.  94-02-C-OO- 
STS. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$272,365. 

Estimated  Charge  Effective  Date  for 
This  Application:  October  1, 1994. 

Estimated  Charge  Expiration  Date: 
July  1.  1997. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  Of  Project  Approved 
For  Collection  And  Use:  Taxiway 
guidance  signs  and  security  devices. 

Brief  Description  of  Project  Approved, 
in  Part,  For  Collection  And  Use:  Land 
acquisition  for  runway  approach 
protection. 

Determination:  Approved  in  part.  A 
portion  of  the  project  is  ineligible 
because  costs  were  incurred  prior  to  the 
November  5. 1990,  eligibility  date  for 
the  PFC  program. 

Decision  Date:  July  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Rodriquez.  San  Francisco 
Airports  Division.  (415)  876-2805. 

Public  Agency:  City  of  Dayton,  Ohio. 

Application  Number  94-b2-C-00- 
DAY. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFG  Leve/:  $3.00. 

Total  Approved.  Net  PFG  Revenue: 
$23,467,251. 


EaHiest  Charge  Effective  Date: 
October  1, 1994. 

Estimated  Charge  Expiration  Date: 
October  1,2001. 

Class  Of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  F/VA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  enplanements 
at  Dayton  International  Airport  (DAY). 

Brief  Description  Of  Projects 
Approved  For  Collection  And  Use:  FAR 
Part  139  signage.  Airfield  pavement 
evaluation  (non  destructive  testing). 
Airfield  improvements.  Airfield 
pavement  rehabilitation  (phase  II), 
Aircraft  parking  apron  improvements. 
Taxiway  W  extension.  New  emergency 
power  generator.  Scan  surface 
monitoring  system  upgrade.  Cargo  apron 
expansion.  Sand  storage  building. 
Airfield  equipment.  Aircraft  rescue  and 
firefighting  equipment.  Security  gate 
improvements.  Security  vehicle 
replacement.  Land  acquisition  and 
relocation.  Airport  master  plan  update 
and  FAR  Part  150  study,  FAA  tower 
order  environmental  assessment.  Land 
acquisition  for  airport  development. 
Multi-user  fiight  information  display 
system.  Concourse  renovation.  Ticketing 
area  renovation. 

Brief  Description  Of  Project 
Approved.  In  Part,  For  Collection  And 
Use:  Water  system  improvements. 

Determination:  Approved  in  part. 
This  project  is  AIP  eligible:  however, 
the  eligibility  is  contingent  on  the 
relative  percentage  of  the  public  usage 
of  the  system.  In  this  case,  it  has  been 
determined  to  be  50  percent. 

Brief  Description  Of  Projects 
Approved  For  Collection  At  DAY  For 
Use  At  Dayton  General  Airport  South 
(MGY):  Master  plan  update  for  MGY. 
Aircraft  parking  apron  rehabilitation. 
Airfield  improvements. 

Brief  Description  Of  Projects 
Approved  For  Collection  Only:  Planning 
for  extension  of  runway  6Ry24L,  Central 
aircraft  deicing  area.  Runway  deicing 
fluid  storage  tank. 

Brief  Description  Of  Project 
Disapproved:  Emery  cargo  apron 
purchase. 

Determination:  Disapproved.  The 
FAA  has  determined  that  the  Emery  air 
cargo  apron  purchase  to  extinguish  the 
exclusive  use  rights  is  not  eligible  under 
AIP  eligibility. criteria,  based  on  the 
following: 

1.  The  construction,  alteration,  or 
reconstruction  of  aprons  that  are 
predominantly  for  the  exclusive  use  of 
a  tenant  or  ofverator  not  furnishing  an 
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aeronautical  service  to  the  public  are 
ineligible  for  Federal  participation 
under  AIP.  The  existing  apron  would  be 
utilized  by  tenants  not  furnishing  an 
aeronautical  service  to  the  public 
(aircraft  maintenance  hangars). 

2.  The  extinguishment  of  a  lease  is 
AIP  eligible  if  it  is  an  incidental  cost  to 
the  purchase,  relocation,  or  demolition 
of  a  non-eligible  structure  located  on  the 
airport,  and  when  such  a  structure 
constitutes  an  airport  hazard  or  impedes 


eligible  airport  development.  This  does 
not  apply  in  this  situation.  Therefore, 
the  cost  of  extinguishing  the  exclusive 
use  rights  is  not  eligible  for  Federal 
participation. 

3.  Paying  Emery  Worldwide  to 
relinquish  their  exclusive  rights  to  the 
existing  apron  is  tantamount  to 
reimbursing  Emery  for  the  construction 
costs  of  the  apron.  Airport  development 
costs  incurred  before  the  date  of 
execution  of  a  grant  agreement  covering 


the  development  are  not  eligible  for 
Federal  participation. 

4.  The  payment  to  extinguish  the 
exclusive  use  rights  of  the  Emery  apron 
is  not  AIP  eligible;  therefore,  not  PFC 
eligible. 

Decision  Date:  July  25,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  King,  Detroit  Airports  District 
Office,  (313)487-7300. 
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Amendments  To  PFC  Approvals 

Amendment  No.  city,  state 

Amendment 

appfoved 

dale 

Original  ap- 
proved net 
PFC  reve- 
nue 

Amended 
approved 
net  PFC 
revenue 

Original  es- 
timated 
ctiarge  exp. 
date 

Amended 

estimated 

charge  exp. 

date 

93-01-C-Ol-CLM,  Port  Angeles,  WA  

07/07/94 

S52,000 

5116,504 

07/31/94 

04/01/95 

Issued  in  Washington,  0.(1  on  August  25. 
1994. 

Donna  Taylor, 

Miinagpr,  Passengtr FncHity  Charge  Bnim.h. 


Cumulative  List  of  PFC  Applications  Previously  Approved 


State,  application  No.,  airport,  city 
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Alat>ama; 

92-01-t-OO-HSV..  Huntsville  Intl-Carl  T.  Jones  Field, 
Huntsville  

93-02-U-OO-HSV.,  Huntsville  Intl^arl  T.  Jones  Field, 
Huntsville 

94-03-C-OO-HSV.,  Huntsville  Intl-Carl  T.  Jones  Field, 
Huntsville 

92-01-C-OO-MSL..  Muscle  Shoals  Regional,  Muscle 
Shoals 

94-02-C-OO-MSL.,  Muscle  Shoals  Regional,  Musple 

Shoals 

Arizona: 

92-01 -C-OO-FLG.,  Flagstatt  Pulliam.  Flagstaff '.. 

93-01 -C-OO-YUM..  Yuma  MCAS/Yuma  International. 

Yuma :■::. „ ._. 

Arkansas: 

94-01 -l-OO-FSM..  Fort  Smith  Municipal,  Fort  Smith  ... 
California: 

92-01-C-OO-ACV..  Areata.  Areata  

94-01 -C-OO-BUR.,  Bufbank-Glendale-Pasadena, 
Burbank 

93-01 -C-OO-CIC.,  Chico  Municipal.  Chico ".'.'... 

92-01 -C-OO-IYK.,  Inyokem,  Inyokern  

93-01-C-OO-LGB.,  Long  Beach-Daugherty  Field. 
Long  Beach „ 

93-01-C-OO-LAX..  Los  Angeles  International,  Los 
Angeles 

94-01-C-OO-MOD.,  Modesto  City-County  Arpt-Harry 
Sham,  Modesto 

93-01 -C-OO-MRY,  Monterey  Peninsula,  Monterey  .... 

92-01-C-OO-OAK.,  Metropolitan  Oakland  Inter- 
national, Oakland 

94-02-C-OO-OAK..  Metropolitan  Oakland  Inter- 
national, Oakland 

93-01 -l-OOO-ONT. Ontario  International,  Ontario 

92-01 -C-OO-PSP.,  Palm  Springs  Regional,  Palm 
Springs 

92-01-C-OOO-SMF.,  Sacramento  Metropolitan,  Sac- 
ramento   

92-01-C-OO-SJC.,  San  Jose  International,  San  Jose 


Date  approved 


03/06/1992 

06/03/1993 

06/29/1994 

02/18/1992 

05/17/1994 

09/29/1992 

09/09/1993 

05/18/1994 

11/24/1992 

06/17/1994 
09/29/1993 
12/10/1992 

12/30/1993 

03/26/1993 

05/23/1994 
10,08/1993 

06/26/1992 

02/23/1994 
03/26/1993 

06/25/1992 

01/26/1993 
06/11/1992 


Level  of 
PFC 


S3 

3 

3 

3 

3 

3 

3 

3 

3 

3 
3 
3 

3 

3 

3 
3 


Total  approved  net 
PFC  revenue 


336,472,657 

0 

20.831,051 

100,000 

60,000 

2,463,581 

1.678.064 

4,040,076 

188,500 

34,989,000 

.    137,043 

.127,500 

3,533.766 

360,000,000 

300,370 
3,950,855 

.12,343,000 

8,999,000 
49.000,000 

81,888,919 

24,045,000 
29,228,826 


Earliest 
charge  effec- 
tive date 


06/01/1992 

09/01/1993 

09/01/1994 

06/01/1992 

08A)1/1994 

12/01/1992 

12/01/1993 

08/01/1994 

02/01/1993 

09/01/1994 
01/01/1994 
03/01/1993 

03/01/1994 

07/01/1993 

08/01/1994 
01/01/1994 

09/01/1992 

05/01/1994 
07/01/1993 

10/01/1992 

04/01/1993 
09/01/1992 


Estimated 
charge  expira- 
tion date^ 


11/01/2008 

n/01/2008 

11/01/2008 

02/01/1995 

10/01/1996 

01/01/2015 

06/01/2003 

04/01/2007 

05/01/1994 

10/01/2001 
06/01/1997 
09/01/1995 

03/01/1998 

37/01/1998 

08.'01/2001 
06/01/2000 

05/01/1994 

04/01/1995 
07/01/1998 

11/01/2032 

03/01/1996 
08/01/1995 


State,  application  No.,  airport,  city 


93-02-U-OO-SJC.,  San  Jose  International,  San  Jose 
93-03-C-OO-SJC.,  San  Jose  International,  San  Jose 
92-01 -C-OO-SBP.,      San      Luis     Otjispo     County- 

McChesney  Fie.  San  Luis  Obispo 

92-01-C-OO-STS.,  Sonoma  County,  Santa  Rosa 
94-02-C-OO-STS.,  Sonoma  County,  Santa  Rosa 

91-01-l-OO-TVL.,  Lake  Tahoe.  South  Lake  Tahoe 

Colorado: 

92-01 -C-OO-COS.,  Colorado  Springs  Municipal,  Col- 
orado Spnngs 

92-01 -C-OO-DVX.,  Denver  International  (New),  Den- 
ver   

93-01-C-OO-EGE.,  Eagle  County  Regional..  Eagle 
93-01 -C-OO-FNL.,  Fort  Coilins-Loveland,  Fort  Collins 

92-01 -C-OO-GJT..  Walker  Field.  Grand  Junction  

93-01 -C-OO-GUC.  Gunnison  County,  Gunnison 

93-01 -C-OO-HDN.,  Yampa  Valley,  Hayden  

93-01-C-OO-MTJ.,  Montrose  County,  Montrose  

93-01-C-OO-PUB.,  Pueblo  Memonal.  Pueblo  ..- 
92-01 -C-eO-SBS..   Steamboat-  Spnngsmob  Adams 

Field,  Steamboat  Springs  

♦  92-01 -C-OO-TEX..  Telluride  Regional.  Telluride  ...i.l 
Connecticut: 

93-01 -C-OO-HVN..  Tweed-Nevi/  Haven.  New  Haven  . 
93-02-I-00-BDL..     Bradley    International.    Windsor 

Locks  

94-03-U-OO-BOL..    Bradley    International,    Windsor 

Locks 

Florida: 

93-01 -C-OO-DAB.,  Daytona  Beacti  Regional,  Day- 

tona  Beach 

92-01-C-00-RSW.,  Souttiwest  Florida  kitematioriai. 

Fort  Myers 

93-02-U-OO-RSW.,  Southwest  Florida  InternationaL 

Fort  Myers 

93-01 -C-OO-JAX..   Jacksonville   International.   Jack- 
sonville   

92-01 -C-OO-EYW..    Key    W6st    fntemational.    Key 
West 

92-01 -C-OO-MTH.,  Marathon,  Marathon  

92-01-C-OO-MCO.,  Orlando  International.  Ortando  . . 

93-02-C-OO-MCO..  Ortando  International.  Ortando,. 

93-01 -l-OO-PFN..   Panama   City-Bay   County   Inter- 
national, Panama  City  

92-01 -C-OO-PNS.,  Pensacola  Regional,  Pensacola  '! 

92-01 -l-OO-SRQ..  Sarasota-Bradenton  International, 
Sarasota- 

92-01 -l-OO-TLH..  Tallahassee  Regional.  Tallahassee 

93-02-U-00-TLH..  Tallahassee  Regional.  Tallahas- 
see  

93-01 -C-OO-TPA..  Tampa  International,  Tampa  !'!!!!!! 

93-01-C-OO-PBI..   Palm  Beach  International.   West 

Palm  Beach  

Georgia: 

93-01 -C-OO-CSG..  Columbus  Metropolitan,  Colum- 
bus   -. 

91-01-C-OO-SAV..   Savannah  International.   Savan- 
nah   

92-01-l-OO-VLD..  VaWosta  Regional,  Valdosta  ..!!!.."! 
Idaho: 

94-01 -C-OO-BOI..  Boise  Air  Terminal-Gowen  Field. 
Boise 

93-01 -C-00-SL)N..  Friedman  Memorial.  Hailey  .......... 

92-01-C-OO-IDA.,  Idaho  Falls  Municipal,  Idaho  Falls  . 

94-01 -l-OO-LWS..     Lewiston-Nez     Perce     County, 
Lewiston , 

94-01 -C-OO-PIH.,  Pocatello  Regional,  Pocatello  "'.""" 

92-01 -C-OO-TWF.,  Twin  Falls-Sun  Valley  Regional. 

Twin  Falls ; _: ; 

IlliriOis: 


Date  approved 


02/22/1993 
06/16/1993 

11/24/1992 
02/19/1993 
07/13/1994 
05/01/1992 


12/22/1992 

04/28/1992 
05/15/1993 
07/14/1993 
01/15/1993 
08/27/ 1993 
08/23/1993 
07/29/1993 
08/16/1993 

01/15/1993 
11/23/1992 

09/10/1993 

07/09/1993 

02/22/1994 

04/20/1993 

08/31/1992 

05/10/1993 

01/28/1994 

12/17/1992 
12/17/1992 
11/27/1992 
09/24/1993 

12/01/1993 
11/23/1992 

06/29/1992 
11/13/1992 

12/30/1993 
07/15/1993 

01/26/1994 


10/01/1993 

01/23/1992 
12/23/1992 


05/13/1994 
06/29' 1993 
10/30/1992 

02/03/1994 
06/30/1994 

08/12/1992 


Level  of 
PFC 


3 
3 
3 
3 
3 
3 
3 
3 

3 
3 

3 

3 

3 

3 

3 

3 

3 

3 
3 
3 
3 

3 
3 

3 
3 

3 
0 


Total  approved  net 
PFC  revenue 


16.245.000 

502.437 
110.500 
272,365 
928,747 


5.522,000 

2,330,734,321 

572,609 

207,857 

1,812.000 

702,133 

532,881 

1,461,745 

1.200,745 

1.887,337 
200,000 

2.490.450 

12.030,000 

0 


Eartiest 
ctiarge  effec- 
tive date 


38,801,096 


534,633 

39,501.502 
260.526 


6.857,774 

188,000 

1 .500.000 

229.610 
400.000 

270.000 


05/01/1993 
08/01/1995 

02/01/1993 
05/01/1993 
10/01/1994 
08/01/1992 


03/01/1993 

07/01/1992 
09/01/1993 
10/01/1993 
04/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 

04/01/1993 
03/01/1993 

12/01/1993 

10/01/1993 

05-'01/1994 


Estimated 
ctiarge  expira- 
tion date ' 


7,967,835 

07/01/1993 

253,858,512 

11/01/1992 

0 

11/01/1992 

12.258.255 

05/01/1994 

945.937 

153.556 

167.574.527 

12,957,000 

03/01/1993 
03/01/1993 
02/01/1993 

12/01/1993 

8.238,499 
4.715.000 

02/01/1994 
02/01/1993 

38,715.000 
8.617.154 

09/01/1992 
02/01/1993 

0 
0 

02/01/1993 
10/01/1993 

04/01/1994 


12/01/1993 

07/01/1992 
03/01/1993 


08/01/1994 
09/01/1993 
01/01/1993 

05/01/1994 
10/01/1994 

11/01/1992 


08/01/1995 
05/01/1997 

02/01/1995 
04/01/1995 
07/01/1997 
Oa'01/1997 


02,01/1996 

01/01/2026 
04/01/1998 
06/01/1996 
03/01/1998 
Oa'01/1998 
04/01/1997 
02/01/2009 
08'01,'2010 

04/01,2012 
11/01/1997 

'06/01/1999 

09/01/1995 

09/01/1995 

11/01/1999 
06«)1/2014 

oe^ji.^ou 

07/01/1997 

12/01/1995 
06^)1/1995 
02/01/1998 
02/01/1998 

10/01/2007 
04/01/1996 

09/01/2005 
12/01/1998 

06/01/1998 
09/01/1999 

04/01/1999 


06/01/1995 

03/01/2004 
10/01/1997 


10,01/1998 
09/01/1997 
01/01/1998 

03/01/1997 
03,'0 1/2002 

05/01/1998 
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Stale,  application  No.,  airport,  city 

93-01 -C-OO-MDW.,  Chicago  Midway,  Ctiicago 

93-01-C-OO-ORD.,    Chicago    O'Hare    IntemationaJ, 
Chicago 

94-01 -C-OO-UIN.,  Quincy  Municipal  BaW*in  FtekJ. 
Qusricy   

92-0l-t-0O-RFD.,  Greater  Rockford,  Rockford 

93-02-U-OO-RFD.,  Greatef  Rockford,  RocWord 

92-01-l-OO-SPi.,  Capital,  Springtjeld 

93-02^U-00-SPI.,  Capital,  Springfield 

93-OS-i-OO-SPI.,  Capital.  Springfield ;... 

Indiana; 

92-01-C-OO-FWA..   Fori   Wayne   International,   Fort 
Wayne 

93-01-C-OO-lND.,  Indianapolfs  International,  Indiarv 

apo'is „....., 

Iowa: 

93-01-C-OO-OSM.,    Des    Momes    Municipal.    Des 
Moines  

92-01 -l-OO-DBQ..  Dubuque  Regional,  Dubuque 

94-02-C-CO-DBO.,  DubuqLe  Regional,  Dubuqu'e  

93-01-C-OO-SUX.,  Sioux  Gateway,  Sioux  City 

94-0*-C-00-AlO..  Waterloo  Municipal,  Waterloo  

Kentucky: 

_  94-01-C-OO-CVG.,      Cincinnaft/Nofthem      Kentucky 
International.  Covington 

93-01 -C-OO-LEX..  Blue  Grass,  Lexington  

93-01-C-OO-PAH.,  Barkley  Regional,  Paducah 

Loutsiara: 

92-01-I-OO-BTR.,  Baton  Rouge  Merropdifan,  Ryan 
Field.  Baton  Rouge .... 

93-02-U-OO-BTR.,  Baton  Rouge  Metropolitan,  Ryan 
Field,  Baton  Rouge _ 

93-01-C-00-MSY..      New      Orelans      Internattonal/ 
Moisant  Fi,  New  Orleans  ...: _ 

93-02-U-OO-MSY.,      New      Orleans      International/ 
Moisant  Fi,  New  Orleans  r. 

93-01-I-00-SHV.,  Shreveport  Regional.  Shreveport  .. 
Maine: 

93-01-C-OO-PWM.,    Portland    Inter r>.ational    Jetport, 

Poniand 

MarylarxJ: 

92^1-l-OO-BWI.,        Baltimore- Washington        Inter- 
national, Baltimore  

94-01-I-00-C8E.,    Greater    Curr^Jeiiand    Regional, 

Cumberland    -.....: "... 

Massachusetts: 

93-01-C-OO-BOS.,  General  Edward  L  Logan  Inter- 
national, Boston 

92-Oi-O-CO-ORH.,  Worcester  Municipal.  Worcester 
Michigan:' 

9:'-0i-C-00-DTW.,       Detroit       Mettopoli'an-Wayne 

County.  Detroit .". 

•  92-01 -i-OO-ESC.  Delta  Qounty,  Escanaba „.^.. 

93-01-C-OO-FNT.,  Bishop  Internationa!,  Flint 

92-01 -l-OC-GRR.,  Kent  County  international   Grand 
Rapids  ..._ ;...., 

92-01-C-OO-CMX  ,  Houghton  County  Merronal,  Han- 
cock ..  .: 

93-01-C-00-IWD  .  Gogebic  County.  Uonwood „.. 

93-01-C-OO-LAN..  Capital  Cty.  Lans'ng  

92-01-l-OO-MQT.,  Marquene  Cour.ty,  Marquette  

94-02-U-00-MOT.,  Marquette  County,  Marquette 

94-01-C-OO-MKG.,  Muskegon  County,  MusKegon 

92-01 -C-OO-PLN.,  Pellston  Reg.-onal— Ernmet  Coun- 
ty, Pelteton 

Minnesota: 

93-01-C-OO-BRD  ,  Brairerd-Crow  Wing  County  Re- 
gk)r«l,  Bramerd 

94-01 -C-OO-DLH.,  Duluth  Intemabonal,  Duluth  .......... 


e  approved 

Level  ol 
PFC 

Total  approved  net 
PFC  revenue 

Earliest 
charge  effec- 
tive date 

Estinriated 

charge  expjra 

tion  date' 

06^8/1 9^ 

3 

500.418,285 

09/01/1993 

10«)1/1999 

06/28/1993 

3 

500,418.285 

09/01/1993 

10/01/1999 

07/08/1994 
07/24/1992 
09/02/1993 
03/27/1992 
04,'28/l993 
11/24/1993 

3 
3 
3 
3 
3 
3 

115,517 

1.177,348 

0 

562,104 

0 

4.585.443 

10.'01/1994 
10/01/1992 
12/01/1993 
06/01/1992 
06A)1/1992 
06/01/1992 

07/01/1997 
10«)1/1996 
10/01/1996 
02A)1/1994 
02A)1/1994 
02/01/2006 

04/05/1993 

3 

26.563,457 

07/01/1993 

03/01/2015 

06/28/1963 

3 

117.344,750 

09/01/1993 

07/01  .'2005 

T1/29/1993 
10'06/1992 
02;'09/l934 
03/12/1993 
03;'29/l994 

3 
3 
3 
3 
3 

6.446,507 
148,500 
203.420 
204,465 
637.000 

03/01/1994 
01/01/1993 
05/01/1994 
06/01/1993 
06/01/1994 

'  04/01/1997 
05/01/1994 
02/01/1995 
06A)1/1994 
06/01/1998 

03/30/1994 
Oa'31/1993 
12/02/1993 

3 
3 
3 

20,737,000 

12,378,791 

386,550 

06/01/1994 
11/01/1993 
03/01/1994 

09/01/1995 
05/01/2003 
12/01/1998 

09/28/1992 

3 

9,823,159 

12/01/1992 

12/01/1993 

04/23/1993 

3 

0 

12/01/1992 

12/01/1998 

03/19/1993 

3 

77,800,372 

06/01/1993 

04/01/2000 

11/16/1993 
11/19/1993 

3 
3 

0 
33.050,278 

06/01/1993 
02;01/1994 

04.'0l/2000 
02/01/2019 

10/29/1993 

3 

12233,751 

02/01/1994 

05/01/2001 

07/27/1992 

3 

141,866,000 

10/01/1992 

09/01/2002 

03,-30."!  994 

3 

150,000 

07  01/1992 

07.'01/1999 

08/24/1993 
07/2a'i992 

-3 
3 

604,794.000 

2.301,382 

11/01/1993 
ia'0i;i992 

10/01/2011 
10/01/1997 

09/21/1992 
11/17/1992 
06/11 /I  &93 

3 
3 
3 

640.707.000 

158.325 

32.296.450 

12/01/1992 
02/01/1993 
09/01/1993 

06/G1/2009 
08A)1/1996 
09/01, "2030 

09/09/1992 

3 

12,450000 

12/01/1992 

05,-01/1998 

04/29/1993 
05/11/1993 
07/23/1993 
10/01/1992 
04/06/1994 
02/24/1994 

3" 

3 

3 

3 

3 

3 

162,986 

74,690 

7,3.S,«>.483 

459.700 

0 

5,013,088 

07/01/1993 
O8.'01/1993 
10/01/1993 
12/01/1992 
04/X)1/1994 
05/01/1994 

01 '01 /1 996 
10.'0l/1998 
03/01, '2002 
04/01/1996 
04,-01/1996 
05/01/2019 

12/22/1992 

3 

440.875 

03-01/1993 

06/01/1998 

05/25/1993 
07/01/1994 

3 
3 

43,000 
562.248 

08^)1/1993 
10/01/1994 

12/31/1995 
04/01/1996 

State,  application  No.,  airport,  city 


Paul 
Paul 


Inter- 
Inter- 


92-01 -C-OO-MSP.,     Minneapolis-St. 
national,  Minneapolis 

94-02-C-OO-MSP..      Minneapolis-St. 

national,  Minneapolis  

Mississippi: 

91-01-C-OO-GTR.,   Golden  Tnangle   Regional,  Co- 
lumbus  

92-01-C-OO-GPT.,  GiJIfport-Bitoxi  Regional.  Gulfport- 
Biloxi  

93-02-C-OO-GPT..  GuMport-Biloxi  Regional.  Gulfport- 
Biloxi 

«2-01-C-00-PIB.,  Hattiesburg-Laurel  Regional,  Hat- 
tiesburg-taurel 

93-01 -C-OO-J AN.,  Jackson  IntemationaJ  Jackson  .... 

92-01-C-OO-MEI.,  Key  Field,  Meridian 

93-02-C-OO-MEI..  Key  Field,  Meridian 

Missouri: 

93-01 -C-OO-SGF.,  Spnngfield  Regional,  Springfield 

92-01 -C-OO-STL..   Lambert-St.   Louis   International. 

St.  Louis 

Montana: 

93-01 -C-OO-BIL.,    Billings-Logan    International,    Bil- 
lings   

93-01 -C-OO-BZN.,  Gallatin  FieW.  Bozeman  "Z'Z'Z 

94-01-C-OO-BTM.,  Bert  Mooney,  Butte  

92-01-C-OO-GTF..  Great  Falls  International,  Great 
Falls  

93-O2-U-0O-GTF.,  Great  Falls  International.  Great 
Falls 

92-01-C-OO-HLN.,  Helena  Regional,  Helena 

93-01 -C-OO-FCA..  Glacier  Park  International.  Kali- 
spell „. 

92-01 -C-00-K»SO.,  Missoula  International,  Missoula  . 
Nevada: 

91-01-C-OO-LAS.,     McCarran     International.     Las 
Vegas .'. 

93-02-C-OO-LAS..     McCarran     International,     Las 
Vegas  

94-03-U-Oa-LAS..     McCarran     International,     Las 
Vegas „ 

93-Ol-C-Oa-RNO.,  Reno  Cannon  International,  Reno 
New  Hampshire: 

92-01 -C-OO-MHT..  Manchester.  Manchester 

New  Jersey: 

92^1-C-OO-EWR..  Newa*  International.  Newark 

New  York: 

93-01-l-OO-ALB.,  Albany  Count,-.  Albany 

93-01-C-OO-BGM..    Binghamton    Regional/Edwin    A 
Link  Fie,  Binghamton 

92-01-l-OO-BUF..  Greater  Buffalo  International.  Buf- 
falo  ;.;...„ 

92-01-l-OO-ITH.,  Tompkins  County,  Ithaca  

92-01 -C-OO-JHW.,  Chautauqua  County/Jamestown, 
Jamestown 

92-01 -C-OO-JFK..   John   F   Kennedy    International, 
New  York  

92-01-C-00-LGA..  Laguardia,  New  York 

93-01-C-OO-PLB.,  Clinton  County,  Plattsburgh 

94-01 -C-OO-SLK.,  Adironack,  Saranac  Lake  

92-01-C-OO-HPN..     Westchester     County,     White 

Plains  

North  Cirolina: 

93-01 -C-OO-ILM..  New  Hanover  International.  Wil- 
mington   

North  Dakota: 

92-01-C-OO-GFK.,  Grand  Forks  International.  Grand 
Fort<s 

93-01-C-OO-MOT..  Minot  International,  Minot  ..".""". 
Ohio: 

92-01-C-OO-CAK.,  Akron-Canton  Regional,  Akron  .... 


Date  approved 


03/31/1992 
05/13/1994 

05/08/1992 

04/03/1992 

11/02/1993 

04/15/1992 
02/10/1993 
08/21/1992 
10/19/1993 

08/30/1993 

09/30/1992 


01/26/1994 
05/17/1993 
04/17/1994 

08/28/1992 

05/25/1993 
01/15/1993 

09/29/1993 
06/12/1992 


02/24/1992 

06/07/1993 

04/20/1994 
10/29/1993 

10/13/1992 

07/23/1992 

12/03/1993 

08/18/1993 

05/29/1992 
09/28/1992 

03/19/1993 

07/23/- 1992 
07/23/1992 
04/30/1993 
05/18/1994 

11/09/1992 
11/02/1993 


11/16/1992 
12/15/1993 

06/30/1992 


Level  of 
PFC 


3 
3 

3 


Total  approved  net 
PFC  revenue 


66,355,632 
113.064.000 

1,693,211 

390,595 

607.817 

119.153 

1.918,855 

122,500 

155,223 

1.937,090 

84,607,850 


5,672,136 

4.198,000 

410.202 

3.010,900 

0 
1.056,190 

1.211,000 
1.900,000 


944.028.500 

36.500.000 

0 
34,263.607 

5.461 .000 
84.600,000 
40,726,364 

1.872,264 

189,873,000 
1 ,900.000 

434.822 

109.980.000 

87,420,000 

227.830 

121.952 

27.883,000 
1.505.000 


1.016.509 
1.569,483 

3.594,000 


Eariiest 
charge  effec- 
tive date 


06/01/1992 
08/01/1994 

Oa'01/1992 

07/01/1992 

07/01/1992 

07/01/1992 
05/01/1993 
11/01/1992 
11/01/1992 

11/01/1993 

12/01/1992 


04/01/1994 
08/01/1993 
07/01/1994 

11/01/1992 

11/01/1992 
04/01/1993 

12/01/1993 
09/01/1992 


06/01/1992 

06/01/1992 

07/01/1994 
01/01/1994 

01/01/1993 

10/01/1992 

03/01/1994 

11/01/1993 

08/01/1992 
01/01/1993 

06,'01/1993 

10/01/1992 
10/01/1992 
07/01/1993 
08/01/1994 

02/03/1993 
02/01/1994 


02/01/1993 
03/01/1994 

09/01/1992 


Estimated 
charge  expira- 
tion date' 


08/01/1994 
06/01/1998 

09/01/2006 

12/01/1993 

12/01/1995 

01/01/1998 
04/01/1995 
06/01/1994 
08/01/1996 

10/01/1996 

03/01/1996 


05/31/2002 
06/01/2005 
05/01/2000 

07/01/2002 

07/01/2002 
12/01/1999 

11/01/1999 
08/01/1997 


02/01/2014 

09/01/2014 

09/01/2014 
05/01/1999 

03/01/1997 

08/01/1995 

04,01. '2005 

11/01/1997 

03/01/2026 
01/01/1999 

06/01/1996 

08/01/1995 
08/01/1995 
01 /Oi /1 998 
01/01/2003 

06/01/2022 
08/01/1997 


02/01/1997 
03/01/1999 

08/01/1996 


JMI 
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State,  application  No.,  airport,  city 


.  Cleveland-Hopkins  International, 
Cleveland-Hopkins   International, 


92-01 -CC-00-CLE 
Cleveland , 

94-02-U-OO-CLE., 
Cleveland 

92-01-l-OO-CMH..  Port  Columbus  International.  Co- 
lumbus   

93-02-l-OO-CMH.,  Port  Columbus  International,  Co- 
lumbus   ; 

93-03-U-OO-CMH..  Port  Columbus  International.  Co- 
lumbus   „. 

94-02-C-OO-DAY.,    James    M    Cox    Dayton    Inter- 
national, Dayton 

93-01-C-OO-TOL.,  Toledo  Express,  Toledo 

94-01 -C-OO-YNG.,     Youngstown-Warren     Regional, 

Youngstown 

Oklahoma: 

92-01-C-OO-LAW.,  Lawton  Municipal.  Lawton  

92-01-l-OO-TUL.,  Tulsa  International,  Tulsa  .....: 

93-02-U-OO-TUL.,  Tulsa  International,  Tulsa  .... 

Oregon: 

93-01-C-OO-EUG.,  Mahlon  Sweet  Field,  Eugene  

93-01-C-OO-MFR.,   Medford- Jackson  County,   Med- 

tord 

93-01-C-Oa-OTH..    North    Bend    Municipal,    North 

Bend ; 

92-01 -C-OO-PDX..  Portland  International,  Portland  ... 
94-02-C-OO-PDX.,  Portland  International.  Portland  ... 

93-01-C-OO-RDM.,  Roberts  Field,  Redrriond  

Pennsylvania: 
.    92-01-l-OO-ABE.,    Allentown-Bethlehem-Easton,    At- 

lentown 

92-01 -C-OO-AOO.,  Altoona-Blair  County,  Altoona  

92-01-C-OO-ERI.,  Erie  International,  Erie 

93-01-C-OO-JST.,      Johnstowrn-Cambria      County, 

Johnstov»n 

92-01-l-OO-PHL.,  Philadelphia  Intematranal,  Philadel- 
phia   

93-02-U-OO-PHL.,  Philadelphia  International,  Phila- 
delphia   

92-01-C-OO-UNV.,  University  Park,  State  College 

93-01-C-OO-AVP.,       Wilkes-Barre/Scranton       Inter- 
national. Wilkes-Ban-e/Scranton  

Rhode  IslarKJ: 

93-01-C-OO-PVD.,  Theodore  F  Green  State,  Provi- 
dence   

South  Carolina: 

93-01-C-OO-^AE.,  Columbia  Metropolitan,  Columbia 
93-01-0-00-^9 J.,  Hilton  Head,  Hilton  Head  Island  .... 
Tennessee: 

93-01-C-OO-CHA.,  Lovell  Field.  Chattanooga  

93-01-C-OO-TYS.,  Mc  Ghee  Tyson,  Knoxville  

92-O1-M30-MEM.,  Memphis  International,  Memphis  .. 
93-02-C-OO-MEM.,  Memphis  International,  Memphis 
92-01-C-OO-BNA.,  Nashville  International,  Nashville  . 
Texas: 

93-02-C-OO-AUS..  Robert  Mueller  Municipal,  Austin  . 
94-01-C-00-6PT.,  Jefferson  County,  Beaumont/Port 

Arthur 

93-01-C-OO-CRP.,  Corpus  Christi  International.  Cor- 
pus Christi 

94-01-C-OO-OFW.,  Dallas/Fort  Worth  International, 

Dallas/Fort  Worth 

92-01-C-00-)LE.,  KHIeen  Municipal,  Kilteen  

93-01-l-OO-LRD,,  Laredo  International,  Laredo 

93-01-C-OO-LBB.,  Lubbock  International,  Lubbock  .... 
94-02-U-OO-LBB.,  Lubbock  International,  Lubbock  .... 

92-01-l-OO-WAF.,  Midland  International,  Midland  

94-02-LMX)-MAF.,  Midland  Intematkxial,  Midland 

93-01-C-OO-SJT.,  Mathis  ReW,  San  Angeto 

93-01-C-OO-TYR.,  Tyler  Pounds  Fiekl.  Tyler  „. 


Date  approved 


09/01/1992 

02/'02/1994 

07/14/1992 

07/19/1993 

10/27/1993 

07/25/1994 
-^/29/1993 

02/22/1994 

05/08/1992 
05/11/1992 
10/18/1993 

08/31/1993 

04/21/1993 

11/24/1993 
04/03/1992 
07/12/1994 
07/02/1993 

08/28/1992 
02/03/1993 
07/21/1992 

08/31/1993 

06/29/1992 

05/14/1993 
08/28/1992 

09/24/1993 

11/30/1994 

08/23/1993 

11/19/1993 

04/26/1994 
10/06/1993 
05/28/1992 
01/14/1994 
10/09/1992 

06/04/1993 

06/03/1994 

12/29/1993 

02/17/1994 
10/20/1992 
07/23/1993 
07/09/1993 
02/15/1994 
10/16/1992 
04/14/1994 
02/24/1993 
12/20/1993 


Level  of 
PFC 


Total  approved  net 
PFC  revenue 


34,000,000 

0 

7,341,707 

16,270,256 

.    0 

23,467,251 
2,750,896 

351.180 

482,135 

9,717,000 

0 

3,729,699 

1,066.142 

182,044 

17,961,850 

53.653,440 

1,191.552 

3,778,111 

198,000 

1,997,885 

307,500 

76,169,000 

0 
1,495,974 

2,369,566 

103,885.286 

32,969.942 
1,542,300 

7,177,253 

5,681,615 

26,000,000 

24,026,000 

143,358,000 

6,181,800 

563,126 

5,540,745 

115.000,000 

243,339 

11,983,000 

10,699,749 

0 

35,529,521 

0 

873,716 

819,733 


Earliest 
ctiarge  effec- 
tive date 


11/01/1992 

05/01/1994 

10/01/1992 

.02/01/1994 

10/01/1992 

10/01/1994 
09/01/1993 

05/01/1994 

08/01/1992 
08/01/1992 
02/01/T994 

11/01/1993 

07/01/1993- 

02/01/1994 
07/01/1992 
14/01/1994 
10/01/1993 

11/01/1992 
05/01/1993 
10/01/1992 

11/01/1993 

09/01/1992 

08/01/1993 
ri/01/1992 

12/01/1993 

02/01/1994 

11/01/1993 
02/01/1994 

07/01/1994 
01/01/1994 
08/01/1992 
04/01/1994 
01/01/1993 

11/01/1993 

09/01/1994 

03/01/1994 

07/01/1994 
01/01/1993 
10/01/1993 
10/01/1993 
05/01/1994 
01/01/1993 
07/01/1994 
05/01/1993 
03/01/1994 


Estimated 
charge  expira- 
tion date ' 


11/01/1995 

11/01/1995 

03/01/1994 

09/01/1996 

09/01/1996 

10/01/2001 
09/01/1996 

07/01/1996 

04/01/1996 
08/01/1995 
08/01/1995 

11/01/1998 

11/01/1995 

01/01/1998 
07/01/1994 
09/01/1999 
03/01/2000 

04/01/1995 
02/01/1996 
06/01/1997 

OZ'0 1/1^98 

07/01/1995 

07/01/1995 
07/01/1997 

06/01/1997 

08/01/2013 

09/01/2008 
03/01/1999 

10/01/2002 
01/01/1997 
12/01/1994 
10/01/1999 
02/01/2004 

01/01/1995 

11/01/1996 

01/01/1998 

02/01/1996 
11/01/1994 
09/01/2013 
02/01/2000 
02A)  1/2000 
01/01/2013 
01/01/2013 
11/01/1998 
07/01/1998 


State,  application  No.,  airport,  city 


Virginia: 

92-01-l-OO-CHO.,    Charlonesville-AIbermarte    Char- 
lottesville   

92-02-U-OO-CHO.,  Chartottesville^Alb^TOri'e'  Cter- 
lottesville  

93-03-U-OO-CHO.,    Charlonesv'ille-AitetTOrie''  Cter- 
lottesville  

94-01-C-OO-RIC.,     Richmond     International  "{Bvrd 
Field),  Richmond 

93-01 -C-OO-IAD..   Washington   D'ul!es"imerr.^tio'nal 
Washington,  DC ^ 

93-01 -C-OO-DCA.,   Washington  National,   Washirxi- 
tcn,  DC _ 

94-€2-U-00-DCA..   Wa^in^o.i"i^ti^i;w^hir»q: 

ton.  DC  ..;........-. ;.  .  -a 

Washington:  '. ' 

93-01-C-CC-BLI..     Bellingham     International      Bel- 
lingham  

93-01 -C-<X)-PSC.,  Tri-cities.F'asro ■  " '" 

93-01 -C-0O^<XM.,  William  R  FairchiW  Intemationai' 

Port  Angetes  .  ' 

94-01rC-e0-PUW..  Piiiinnia^M.^oi"fte^ionairPuli- 


Date  approved 


man 

92-01-C-OO-SEA..  Seaaie-Tacoma'iniernationai  Se^ 
attle 

93-02-C-OO-SEA,,  Seatfie-Tacoma  International   Se^ 
attle  

93-01-C-OO-GEG.,  Spokane  International,  Spokane 
93^1-l-OO-ALW..  Walla  Walla  Regwnal.  Walla  Walla 
93-01-C-OO-EAT..  Pangbom  Field.  Wenatchee 
92-01 -C-OO-YKM..  Yakima  .A»  Termiral.  Yakima 

West  Virginia: 

93-01-C-OO-CRW..  Yeager.  Charleston 
93-01-C-OO-CKB.,  Benedum.  Clarksburg  .S'Z'Z'. 
92-01-C-OO-MGW..  Morgaritowr,  Muni-Walter  L    BUI 
Hart,  Morganfown 

Wisconsin:  

94-01-C-OO-ATW.,  Outagamie  County,  Appleton 
92-01 -C-OO-GRB..     Austin     Etraubel     Infemational 
Green  Bay 

94-01-C-OO-LSE.,  La  Crosse  Mtiriicipai.  La  Crosse 
93^1-C-OO-MSN.;    Dane    County    Regwnal-Truai^ 

Field.  Madison  

93-0l-M)0-CWA.,  Ceritral  Wisco^m,' Mosiriee   ". 

93-01-C-00-RHI.,       Rhir>elander-Or«<la       County 

Rhinelander _..,.... _ 

Wyoming: 

93-01-C-OO-CPR.,     Natrona    County     International 
Casper  _ 

93-01-C-OO-CYS..  Cheyenne,  Cheyenne 

93-01-l-00-<3CC.,  GiIlette-CampbeHCounfy  GilTeti'e" 
93-01-C-OO-JAC..  Jackson  Ho!e.  Jackson 
Guam: 

92-01-C-00-*IGM..  Agana  Nas,  Aoana 

93-02-<>-O0-NGM  ,  Agana  Nas,  Agana    ■•■ 

Puerto  Rico:  " "' 

92-01-C-OO-BON.,  Rafael  Hernandez  Aguadilia 

92-01-C-Oa-PSE..  Mercedita,  Ponce  ' 

92-01-C-OO-SJU.,   Luis  Munoz  Marin  tnternationai 
San  Juan 

93-02-U-pO-SJU..  Lua  Muno'z  Mari^'irter^tiorii' 

San  Juan .: -. 

Virgin  Islands: 

92-01-l-OQ-STT.,  Cyril  E.  King,  Charlotte  Amalie  .. 
92-01-l-OO-STX.,  Alexander  Hamilton.  Chnstiansted 
SL  Croix 


Level  of 
PFC 


06/11/1992 
12/21/1992 

10/20/1993 
02/04/1994- 
10/18/1993 
08/16/1993 
04/06/1994 

04.'29/l9g3 
08.03/1983 

05/24/1S93 

03/22'l994 

08/13/1992 

10/25/T993 
0123/1993 
0&03/1993 
05-26/1993 
11/10/1992 

06/2a'l993 
12/"29/1993 

09/03/1992 

04/25/1994 

ia'28/1992 
04/06/1 9S4 

06/22/'l393 
08/10/1993 

08/04/1993 


06/14/1993 
07/30/1993 
06,2a'1993 
05/25/1993 

n/1 0/1992 
02/25/1994 

12/29/1992 
12/29/1992 

12/29/1992 

12/14/1993 

12/08/1992 

12/08/1992 


Total  approved  net 
PFC  revenue 


3 

1 

3 

3 
3 
3 
3 
3 

3 
"3 

3 

.3 

3 
3 

3 
3 


3 
3 
3 
3 

3 
3 

3 
.3 

3 

3 

3 

3 


255.559 

0 

0 

30.976,072 

199.752,390 

166,739,071 

0 

366.000 
1.230,731 

52.000 

169.288 

■28,84  7,438 

47,500,500 

15.272,000 

1,187.280 

230,500 

416,256 


-       3.254,126 

105556 

55,500 

3.233.645 

8.140.000 
795.299 

6.746,000 
7.725.600 

167J201 

506,144 

742.261 

331.540 

1.031,183 

5.632,000 
258.408,107 

1.053.000 
866.000 

'J9.768.000 

0 

3.871,005 

2.280,465 


Ea-liest 
charge  effec- 
tive date 


09/01/1992 
09/01/1992 
■  01/01/1994 
05/01/1994 
01/01/1994 
11.'01/1993 
07 '01/1 994 

07/01/1993 
11. '01 /1 993 

03/01/1993 

06/01/1994 

11/01/1992 

01/01/1834 
06/01/1993 
11/01/1993 
08/01/1993 
02/01/1993 

08/01/1993 
04/01/1994 

12/01/1992 

07/01/1994 

03«)1/1993 
08/01/1994 

09.'01/1993 
11/01/1993 

J 1/01/1993 


09/01/1993 
11/01/1993 
09/01/1993 
Oa'01'1993 

02/01/1993 
05/01/1994 

01*01/1993 
03/01/1993 

03/01/1993 

03/01/1994 

03/01/1993 

aVOl/1993 


^The  estimated  charge  appl,catK>n  date  is  subject  to  change  due  to  t^,e  rate  of  collectK,n  and  actual  alk,wable  project  costs 


Estmated 

ctiarge  expira- 

tiondate' 


11/01/1993 
11/01/1993 
11.01/1993 
03/01/2005 
11/01/2003 
11/01/2000 
11/01/2000 

0l.'0l/19C5 
11/01/1996 

08  01/1994 

01.'01/19S8 

01/01/1994 

■  01. '01/-!  996 
1201/1999 
11/01, "201 4 
10/01/1995 

04/01/1995 

04,01/1998 
0^/01/1996 

01'01/19?4 

09/01/2000 

03^1/2003 
OaOl/1997 

03/01/1998 

11/01/2012 

04/01/1996 

10/01/1996 
Oa-0 1/2000 
09'01/1999 
02/01/1996 

06/01/^994 
06/01/^021 

01/01/1999 
01/01/1999 

02,1)1/1997 

02,'01/1997 

OaOl/1995 

05/01/1995 


JMI 
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(FR  Doc.  94-22016  Filed  9-6-94;  8:45  am) 

BILLMG  CODE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  a  Passenger  Facility  Charge 
(PFC)  at  Key  West  International 
Airport  Key  West,  FL.  and  Use  the 
Revenue  From  a  PFC  at  Key  West 
Intemationai  Airport,  Key  West,  FL, 
and  Marathon  Airport,  Marathon,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application.  


summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Key  West 
Intemationai  Airport  and  use  the 
revenue  from  a  PFC  at  Key  West 
Intemationai  Airport  and  Marathon 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
{Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  7. 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  deUvered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  9677  Tradeport  Drive.  Suite  130. 
Orlando.  Florida  32827-5397. 
In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Peter 
Horton.  Division  Director  of  Community 
Services  of  Monroe  County  at  the 
following  address:  Monroe  Coimty 
Public  Service  Building.  5100  College 
Road  West.  Key  West,  Florida  33040. 
Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Monroe  County 
under  §  1 58. 23  of  part  1 58. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Ms.  Pegy  Jones,  Airport  Plans  and 
Programs  Manager,  9677  Tradeport 
Drive.  Orlando.  Florida  32827-5397, 
(407)  648-6583.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Key  West  Intemationai  Airport 
and  use  a  PFC  at  the  Key  West 
Intemationai  Airport  and  Marathon 
Airport  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 


Federal  Aviation  regulations  (14  CFR 
part  158). 

On  August  29. 1994.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Monroe  County,  Florida, 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  them  November  29. 
1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
Febmary  1, 1995. 

Proposed  cnarge  expiration  date: 
April  30.  1997. 

Total  estimated  PFC  revenue: 
$1,235,333. 

Brief  description  of  proposed 
project(s): 

Project  1.  Part  77  Clearance — Key 
West; 

Project  2.  Visual/Noise  Buffer 
Project — Key  West; 

Project  3.  Airport  Fencing — Key  West; 

Project  4.  Drainage  Improvements — 
Key  West; 

Project  5.  Boca  Chica  Joint  Use  Study; 

Project  6.  ARFF  Facility 
Improvements — Marathon; 

Project  7.  Airport  Fencing — ^Marathon; 

Project  8.  Salt  Pond  Mangrove 
Enhancement — Key  West; 

Project  9.  Major  Conditional  Use 
Study— Key  West; 

Project  10.  Airport  Master  Plans— Key 
West  and  Marathon  Class  or  classes  of 
air  carriers  which  the  public  agency  has 
requested  not  be  required  to  collect 
PFCs:  Public  agency  has  not  requested 
to  exclude  a  class  of  air  carriers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

In  addition,  any  person  may.  upon 
request.  insj)ect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Monroe  County. 
Key  West.  Florida. 

Issued  in  Orlando.  Florida,  on  August  29, 
1994. 

Charles  £.  Blair. 

Manager,  Orlando  Airports  District  Office. 
Southern  Region. 

(FR  Doc.  94-21983  Filed  9-6-94;  8:45  am) 
BILUNG  CODE  491»-13-M 


Federal  Transit  Administration 
[Docket  No.  94-B] 

Third  Party  Contracting  Guidelines 
Circular  Revision 

AGENCY:  Federal  Transit  noministration, 
DOT. 


ACTION:  Notice  of  availability. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  is  revising 
Circular  4220.1B:  Third  Party 
Contracting  Guidelines.  Before  the 
Circular  is  finalized,  FTA  seeks 
comments  from  interested  parties  on  the 
draft  changes.  This  notice  announces 
the  availability  of  the  Circular  for 
review. 

DATES:  Comments  must  be  submitted  on 
or  before  November  7, 1994. 
ADDRESSES:  All  requests  for  the  draft. 
Circular  should  be  addressed  to  Carolyn 
Thompson,  Third  Party  Contract  Review 
Division,  Federal  Transit 
Administration,  400  Seventh  Street, 
SW..  Room  7405,  Washington.  DC 
20590.  Comments  on  the  Circular 
should  be  submitted  to  the  FTA  Docket 
Clerk,  same  address  but  room  9316. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Thompson,  Procurement 
Analyst,  Third  Party  Contract  Review 
Division,  Federal  Transit 
Administration,  (202)  366-5470. 
SUPPLEMENTARY  INFORMATION:  Current 
contracting  guidance  for  FTA  grantees  is 
contained  in  FTA  Circular  4220.1B. 
"Third  Party  Contracting  Guidelines," 
dated  May  5.  1988.  revised  February  5. 
1990.  FTA  is  revising  the  Circular  to 
incorporate  new  provisions  included  in 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (Pub.  L.  102-240. 
October  28. 1991)  and  to  reflect  a  more 
current  contracting  policy.  Most  of  the 
changes  are  relatively  insignificant,  and 
are  shown  in  bold  type  on  the  draft 
Circular.  The  agency  also  particularly 
seeks  comment  on  the  followring  two 
matters. 

Since  issuing  FTA  C  4220.1B  in  1988. 
the  FTA  has  required  submission  of 
certain  contracts  for  preaward  review  in 
areas  where  the  agency  perceived 
problems.  FTA  proposes  to  retain  the 
requirements  of  Chapter  HI,  FTA 
Preaward  Review  of  Third  Party 
Contracts,  pertaining  to  single  bids, 
other  than  low  bid,  and  brand  name. 
However,  FTA  requests  public  comment 
on  whether  these  are  still  problem  areas 
perceived  as  needing  special  oversight. 

Similarily,  FTA  C  4220.1B.  as 
extended  into  FTA  C  4220.1C.  does  not 
apply  to  capital  projects  where  no 
Federal  funds  are  involved.  However, 
because  Federal  operating  assistance  is 
provided  based  upon  a  percentage  of  the 
net  deficit  of  all  operating  expenses 
incurred.  FTA  has  applied  the  Circular 
to  all  operating  contracts  and  proposes 
in  the  draft  Circular  to  continue  doing 
so.  This  has  caused  considerable 
concem  and  FTA  is  soliciting  specific 
comments  on  this  issue. 
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All  comments  received  will  be 
reviewed  by  FTA  procuren>ent  staff  and 
taken  into  consideration  in  refining  the 
guidance  included  in  the  final  revised 
Circular. 

Parties  interested  in  reviewing  the 
draft  may  request  a  copy  by  writing  to 
the  Third  Party  Contract  Review 
Division,  at  the  address  listed  in 
ADDRESSES  section  of  this  document. 

Comments  should  be  sent  to  the  FTA 
docket,  at  the  address  listed  in  the 
ADDRESSES  section  of  this  document. 

Issued  on:  September  1, 1994. 
Gordon  J.  Linton, 
Administrator. 
IFR  Doc.  94-22015  FiW  9-6-94;  8:45  am) 
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OFRCE  OF  THE  UNrTED  STATES 
TRADE  REPRESENTATIVE 

Report  on  the  Andean  Trade 
Preference  Act:  Request  for  Public 
Comment 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 


SUMMARY:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  seeking  the  views 
of  interested  parties  on  the  operation  of 
the  Andean  Trade  Preference  Act  of 
1990  (19  U.S.C  3201(0)  ("the  Act"). 
Section  203(0  of  die  Act  requires  the 
Administration  to  submit  a  report  to  the 
Congress  on  or  before  the  third 
anniversary  of  the  date  of  the  enactment 
of  the  Act,  December  4. 1994,  regarding 
the  operaUon  of  the  Act.  The  TPSC 
invites  written  comments  which 
provide  views  relevant  to  the  issues  to 
be  examined  in  preparing  such  a  report, 
including  the  considerations  included 
in  subsections  203  (c)  and  (d)  of  the  Act 
(19  use.  3201(b)  and  (c)). 
DATES:  Public  comments  are  due  at 
USTR  on  November  1,  1994. 


ADDRESSES:  Diredor  for  Andean  Affairs, 
Latin  America  and  Caribbean  Section 
Office  of  the  U.S.  Trade  Representatii^ 
600  17th  Street,  NW..  Room  523 
Washington;  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Lezny,  Director  for  Andean 
Affairs,  Latin  America  and  Caribbean 
Section,  Office  of  the  United  States 
Trade  Representative,  (202)  395-5190. 
SUPPLEMENTARY  INFORMATION:  Section 

203(0  (19  U.S.C  3201(0)  of  the  Andean 
Trade  Preference  Act  states: 

On  or  before  llie  3rd.  6th.  and  9th 
anniversaries  of  the  date  of  enactment  of  this 
title,  the  President  shall  submit  to  the 
Congress  a  complete  report  regarding  the 
operation  of  this  title,  including  the  results 
•    j)f  a  general  review  of  beneficiary  countries 
based  on  the  consideration  described  in 
subsections  (c)  and  (d).  In  reporting  on  \ho 
considerations  described  in  si:ij.cction 
(d)(ll),  the  President  shall  report  any 
evidence  that  the  crop  eradication  and  crop 
substitution  efforts  of  the  beneficiary  are 
directly  related  to  the  efforts  of  this  title. 

All  interested  parties  are  invited  to 
submit  comments  relevant  to  the 
program's  operation,  including  the 
status  of  beneficiary  countries— Bolivia, 
Colombia,  Ecuador,  and  Peru— under 
the  criteria  set  out  in  sections  (c)  and  (d) 
of  the  Act  (19  U.S.C.  3201  (c)  and  (d)). 
Interested  parties  may  comment  on  any 
aspect  of  the  program's  operation.  Issues 
to  be  examined  include:  the  program  s 
effect  on  the  volume  and  composition  of 
trade  and  investment  between  the 
United  States  and  the  region;  its  effect 
on  the  economic  growth  and 
development  of  the  beneficiary 
countries;  the  extent  to  which  nan;otics 
eradication  and  related  sustainable 
economic  alternative  development 
efforts  in  coca-growing  areas  have 
benefited  from  the  program;  and  the 
degree  to  which  the  program  has 
encouraged  the  trade  and  Investment 
policies  cited  in  the  Act. 


Written  Notice 

All  written  comments  should  be 
addressed  to:  Karen  Uzny,  Dire<:tor  tor 
Andean  Affairs,  Latin  America  and 
Caribbean  Section,  Office  of  the  U.S. 
Trade  Representative,  600  17th  Strtn-t 
NW..  Room  523,  Washington,  DC  2030h 

All  submissions  must  be  in  English 
and  should  conform  to  the  information 
requirements  of  15  CFR  2007. 

A  party  must  provide  twelve  copies  ol 
Its  statement  which  must  be  received  at 
USTR  no  later  than  5  p.m..  November  1, 
1994.  If  the  comments  contain  business 
confidential  information,  ten  copies  of  a 
non-confidential  version  must  also  be 
submitted.  A  justification  as  to  why  th.' 
information  contained  in  the 
submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  informaUon  must  be  clearly 
marked  "•confidential"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
of  each  succeeding  page  of  the 
submission.  The  version  that  does  not 
contain  confidential  Information  should 
also  be  clearly  marked,  at  the  top  and 
bottom  of  eafji  page,  "public  version"  or 
"non-confidential". 

Written  comments  submitted  in 
connection  with  these  decisions,  ex(.ept 
for  information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2007.7,  will  be  available  for  public 
inspection  shortly  after  the  filing 
deadline.  In.spection  is  by  appointment 
only  with  the  .staff  of  the  USTR  Public 
R»!ading  Room  and  can  be  arranged  by 
r^alling  (202)  395-6186.  Other  roquesfs 
and  questions  should  be  directed  to  the 
Latin  America  and  Caribbean  section  at 
USTR  by  calling  (202)  395-5190 
Frederick  L.  Montgomery, 
(JuUrmn.n,  Trade  Policy  Staff  CommittPf 
IFR  Doc.  94^21922  Filed  9-6-94;  8:45  ami 
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contains  notices  of  meetings  published  under 
the  "Government  in  ttie  SunsNne  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


EXPORT-IMPORT  BANK  OF  THE  UNITED 
STATES 

Notice  of  an  Open  Special  Meeting  of 
the  Board  of  Directors  of  the  Export- 
Import  Bank  of  the  United  States 

TIME  AND  PUVCE:  Thursday,  September  8. 
1994.  at  10:45  a.m.  The  meeting  will  be 
held  at  the  Export-Import  Bank  in  Room 
1141,811  Vermont  Ave.  N.W.. 
Washington.  D.C.  20571. 

Agenda 

1.  Insurance  Brokers. 

PUBUC  PARTICIPATION:  The  meeting  will 
be  open  to  public  observation.  In  order 
to  permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify 
Barbara  Lane.  Room  1112,  811  Vermont 
Ave.,  N.W..  Washington.  D.C.  20571, 
(202)  566-8982,  not  later  than 
Wednesday,  September  7, 1994.  If  any 
person  wishes  auxiliary  aids  (such  as  a 
sign  language  interpreter)  or  other 
special  accommodations,  please  contact, 
prior  to  September  7.  1994,  Barbara 
Lane,  Room  1112,  811  Vermont  Ave., 
N.W.,  Washington,  D.C.  20571.  Voice: 
(202)  566-8982  or  TDD:  (202)  535-3913. 

FURTHER  INFORMATION: 

For  further  information,  contact  Barbara 

Lane,  Room  1112,  811  Vermont  Ave.. 

N.W.,  Washington,  D.C.  20571,  (202) 

566-8982. 

Carol  F.  Lee. 

General  Counsel. 

|FR  Doc.  94-22127  Filed  9-2-94;  3:21  pm] 
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LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Operations  and  Regulations  Committee 
Meeting 

TIME  AND  PLACE:  The  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  meet  on  September  16-17, 1994. 
The  meeting  will  commence  at  9:00  a.m. 
on  both  days. 

PLACE:  Washington  Court  Hotel,  525 
New  Jersey  Avenue,  N.W..  Sagamore 
Hill  Room.  Washington,  D.C.  20001, 
(202) 628-2100. 


STATUS  OF  MEETINGS:  Open,  except  that 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote,  to  be  solicited  prior 
to  the  meeting,  of  a  majority  of  the 
Board  of  Directors.  Should  the 
aforementioned  majority  vote  to  close 
all  or  a  portion  of  the  meeting  be 
obtained,  the  Committee  will  hear  the 
report  of  the  General  Counsel  on 
litigation  to  which  the  Corporation  is  or 
may  become  a  party,  to  include  a  status 
report  on  the  matter  of  Wilkinson  v. 
LSC.  In  addition,  the  Committee  will 
consider  for  approval  the  minutes  of  the 
executive  session(s)  held  on  July  15, 
1994.  Finally  the  Committee  will  be 
briefed  by  the  Executive  Vice  President 
regarding  the  status  of  current  and 
future  recruitment  efforts.'  The  closing 
will  be  authorized  by  the  relevant 
sections  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  Section 
552b(c)(10)l.  and  the  corresponding 
regulation  of  the  Legal  Services 
Corporation  (45  C.F.R.  Section 
1622.5(h)1.2  The  closing  will  be  certified 
by  the  Corporation's  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel's  certification  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  750  First  Street, 
N.E..  Washington,  D.C.  20002,  in  its 
eleventh  floor  reception  area,  and  will 
otherwise  be  available  upon  request. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 
CLOSED  SESSION: 

2.  Approval  of  Minutes  of  July  15, 1994 
Executive  Session. 

3.  Consider  and  Act  on  General  Counsel's 
Report  on  Litigation  to  Which  the 
Corporation  is  or  May  Become  a  Party. 

a.  Consider  and  Act  on  Status  Report  on 
the  Matter  of  Wilkinson  v.  LSC. 

4.  Briefing  by  the  Executive  Vice  President 
Limited  Solely  to: 

a.  A  Status  Report  on  Recruitment  of  a 
Communications  Director  and  a  Director 
of  Government  Relations;  and 


'  A  briefing  i$  informational  and  does  not 
constitute  a  "meeting"  as  defined  in  the 
Government  in  the  Sunshine  Act.  Notice  of  this 
briefrng.  though  not  required,  is  given  «s  a  courtesy 
to  the  public. 

2  As  to  the  Committee's  consideration  and 
approval  of  the  draft  minutes  of  the  executive 
tession(s)  held  on  the  above-noted  date(s),  the 
closing  is  authorized  as  noted  in  the  Federal 
Register  notiC8(s)  corresponding  to  that/those 
Committee  meeting(s). 


b.  Management's  Plans  for  Other 
Recruitment  Efforts. 

OPEN  SESSION:  (Resiuned) 

5.  Approval  of  Minutes  of  July  15. 1994 
Meeting. 

6.  Consideration  of  Update  on  the 
Reauthorization  Legislative  Process. 

7.  Consider  and  Act  on  Proposed  Changes 
to  Part  1611  of  the  Corporation's  Regulations. 

8.  Consider  and  Act  on  Staff  Report  on  the 
Public  Comments  Received  In  Response  to 
Proposed  Changes  to  Part  1607  of  the 
Corporation's  Regulations. 

9.  Public  Conunent  on  Proposed  Changes 
to  Part  1607  of  the  Corporation's  Regulations. 

10.  Consider  and  Act  on  Proposed  Changes 
to  Part  1607  of  the  Corporation's  Regulations. 

11.  Discussion  of  Proposed  Changes  to  Part 
1604  of  the  Corporation's  Regulations. 

12.  Discussion  of  Proposed  Changes  to  Part 

1609  of  the  Corporation's  Regulations. 

13.  Discussion  of  Proposed  Changes  to  Part 

1610  of  the  Corporation's  Regulations. 

14.  Consider  and  Act  on  Recommendation 
to  the  Board  of  Directors  Regarding  Proposed 
Changes  to  Part  1602  of  the  Corporation's 
Regulations  Which  Appeared  at  58  PR  52918. 

15.  Public  Comment. 

16.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie.  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Lidividuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  September  2. 1994. 
Patricia  D.  Batie, 

Corporate  Secretary. 

1FR  Doc  94-22077  Filed  9-2-94;  10:16  am) 

BtUJNGCOOE  7050-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  September  5, 12. 19.  and 

26. 1994. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  5 — Tentative 

IVednest/oy.  September  7  - 

2:00  p.m. 
Briefing  on  Information  Technology 
•  Strategic  Plan  (Public  Meeting) 
(ConUct:  Richard  Hartfield.  301-415-5818) 

Thursday.  September  8 
1:30  p.m. 


Periodic  Meeting  with  Advisory  Committee 

on  Reactor  Safeguards  (ACRS)  (Public 

Meeting) 
(Contact:  John  Larkins,  301-415-7360) 
3:00  p.m. 
Briefing  on  NRCHigh  Level  Radioactive 

Waste  Performance  Assessment  Program 

(Public  Meeting) 
(Contact:  Norman  Eisenberg.  301-415- 

7285) 
4:30  p.m.* 

Affirmatien/Discussion  and  Vote  (Public 
Meeting) 

•(Please  Note:  These  items  will  be  affirmed 
immediately  followingthe  conclusion  of 
the  preceding  meeting.) 

a.  Final  Rulemaking— New  lOCFR  Part  76. 
"Certification  of  Gaseous  Diffusion 
Plants"  (Tentative) 

(Contact:  Chuck  Nilsen.  301-415-6209) 

b.  Final  Rule  Amending  Part  110 
Concerning  Exports  of  Alpha-Emiftinj- 
Radionuclides,  Tritium,  and  Transuranic 
I.sotopes  (Tentative) 

(Contact:  Elaine  Hemby.  301 -504-2,341) 

Friday.  Sf-pteinber  9 
9:00  a.m. 
Briefing  on  HLW  Issues  by  NWTRB.  State 
of  Nevada,  Local  Governments  and 
Native  American^  (Public  Meeting) 
(Contact:  Chip  Cameron.  301-504-1642) 
1:30  p.m. 
Protocol  for  Study  of  Thyroid  Disease  in 
Belarus  as  a  Result  of  the  Chernobyl 
Accident  (Public  Meeting) 
(Contact:  Shlomo  Yaniv,  301-415-6239) 

Week  of  September  12 — Tentative 

There  are  no  meetings  scheduled  for  the" 
Week  of  September  12. 

Week  of  September  19— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  19. 

Week  of  September  26— Tentative 


There  are  no  meetings  scheduled  for  the 
Week  of  September  26. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
Meetings  is  subject  fo  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Willia-Ti  Hill  (301)  504-1661, 

Dated:  September  2.  1994. 

William  M.  Hill.  Jr., 

SECT  Tracking  Officer.  Office  cfihf 
Secretary. 

IFR  Doc.  94-22162  Filed  9-2-94:  3:22  pm| 
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SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Governmpnt  in  the 
Sunshine  Act,  Pub.  L.  94^09,  that  the 
Securities  and  E.xchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  5,  1994. 

A  closed  meeting  will  be  held  on 
Wednesday,  September  7, 19,94,  at  10 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 


staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Schapiro.  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
Septt-mber  7,  1994,  at  10  a.m..  will  be: 

Institution  of  injunrtive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  ad.Tiinistrative  proceedings 
of  an  enforcement  nature. 

.Settlement  of  injunctive  actions. 

Opini(jns. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Ofru  e 
of  the  Secretary  (202)  942-7070. 

Dated:  -September  1.  1994. 
Jonathctn  G.  Katz, 
Secretary. 
IFR  Doc.  94-22104  Filed  9-2-94.  11  .54  ami 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Funding 
Priorities  for  Fiscal  Years  1995-1996  for 
the  Knowledge  Dissemination  and 
Utilization  Program. 

summary:  The  Secretary  proposes  . 
funding  priorities  for  the  Knowledge 
Dissemination  and  Utilization  (D&U) 
Program  under  the  National  Institute  on 
Disabihty  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1995-1996.  The 
Secretary  takes  this  action  to  ensure  that 
rehabilitation  knowledge  generated  from 
projects  and  centers  funded  by  NIDRR 
and  others  is  utiUzed  fully  to  improve 
the  lives  of  individuals  with  disabilities 
and  their  families. 

DATES:  Comments  must  be  received  on 
or  before  October  7, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  David  Esquith,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  Switzer  Building,  Room 
3424.  Washington,  D.C.  20202^2601. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801 .  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  two  proposed  priorities 
under  the  D&U  program.  The  priorities 
are  in  the  areas  of  disability  research 
dissemination  and  accessible  data. 

Authority  for  the  D&U  program  of 
NIDRR  is  contained  in  sections  202%nd 
204(a)  and  204(b)(6)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  760-762).  Under  this  program 
the  Secretary  makes  awards  to  public 
and  private  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  or  tribal 
organizations. 

These  proposed  priorities  support  the 
National  Education  Goal  that  calls  for 
all  Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Under  the  regulations  for  this  program 
(see  34  CFR  355.32).  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

The  Secretary'will  announce  the  final 
funding  priorities  in  a  notice  in  the 
Federal  Register.  The  final  priorities 
will  be  determined  by  responses  to  this 
notice,  available  funds,  and  other 


considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  final  priorities,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit- 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applicalions.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Register 
concurrent  with  or  following  publication  of 
the  notice  of  Pnal  priorities. 

Priority 

Under  34  CFR  75.105(c)(3)  the  " 

Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priorities.  The  Secretary 
proposes  to  fund  under  this  program 
only  applications  that  meet  these 
absolute  priorities: 

Proposed  Priority  1 :  Center  for  the 
Dissemination  of  Disability  Research 

Section  200(4)(A)  of  Rehabilitation 
Act  of  1973,  as  amended  requires  that 
NIDRR  "ensure  the  widespread 
distribution,  in  usable  formats,  of 
practical  scientific  and  technological 
information  generated  by  research, 
demonstration  projects,  training,  and 
related  activities,"  This  priority  calls  for 
a  center  that  can  assist  NIDRR  grantees 
to  better  disseminate  the  results  of  their 
research,  including  increasing  the 
accessibility  of  research  information  to 
those  who  need  alternate  formats. 

Researchers  usually  report  research 
findings  through  professional  meetings 
and  publications.  In  order  to  expand 
dissemination  of  research  findings  to 
other  audiences,  including 
rehabilitation  professionals,  individuals 
with  disabilities,  and  other  interested 
parties,  researchers  may  need  technical 
assistance  and  training.  Research  is 
needed  to  understand  the  reasons  why 
persons  are  not  utilizing  information 
from  NIDRR-sponsored  research  (e.g., 
unfamiliarity  with  terminology, 
inability  to  utilize  the  medium,  or  the 
lack  of  availability  of  the  traditional 
research  publications). 

A  body  of  literature  currently  exists 
concerning  best  practices  for 
information  dissemination  (see  Backer, 
"Knowledge:  Creation,  Diffusion, 
Utilization,"  Vol.  12,  Number  3,  March 
1991.  Sage  Publications).  Through  a 
model  project,  this  Center  will  evaluate 
the  effectiveness  of  these  recommended 
practices  and  assist  researchers  to 
develop  strategies  they  can  use  to 
determine  the  best  formats  and  methods 


to  disseminate  their  research  findings  to 
all  appropriate  audiences. 

The  proposed  center  shall  support  all 
of  the  costs  associated  with  the  pilot 
project  described  below. 

Proposed  Priority 

A  D&U  center  for  the  dissemination  of 
disability  research  shall — 

•  Identify  the  format,  availability, 
accessibility  (including  electronic 
accessibility),  and  obstacles  to 
utilization  of  disability  research  faced 
by  a  wide  range  of  potential  target 
audiences,  iilcluding,  but  not  limited  to, 
persons  with  disabilities  and  their 
families,  advocacy  organizations, 
researchers,  policymakers  at  the  local. 
State  and  Federal  level,  journalists,  and 
disability-related  service  providers; 

•  Identify  unique  issues  of  disability 
research  information  dissemination  that 
apply  to  persons  from  minority 
backgrounds  and  develop  strategies  to 
address  those  issues; 

•  Identify  and  develop  dissemination 
strategies  that  disability  researchers  can 
use  to  identify  all  appropriate  target 
audiences,  understand  the  audiences' 
interests  and  needs,  and  disseminate  the 
appropriate  information  to  all  target 
audiences  using  each  audience's 
preferred  information  medium; 

•  Identify,  develop,  and  distribute  to 
all  NIDRR  grantees,  technical  assistance 
materials  that  address  format, 
availability,  accessibility,  and 
dissemination  strategies  in  order  to 
assist  the  grantees  to  disseminate  their 
research  findings  as  effectively  as 
possible  to  all  appropriate  audiences; 

•  Respond  to  technical  questions  and 
requests  for  technical  assistance  on 
dissemination  from  all  NIDRR  grantees 
and  provide  training  to  the  project 
directors  at  their  annual  meeting; 

•  Develop  (within  six  months  after 
the  award),  implement  (beginning 
within  12  months  after  the  award),  and 
evaluate  (beginning  24  months  after  the 
award)  a  pilot  dissemination  project  that 
solicits  nominations  of  research  results 
from  NIDRR's  Rehabilitation  Research 
and  Training  Center  Program  grantees. 
Rehabilitation  Engineering  Research 
Center  Program  grantees.  Field-initiated 
Research  Program  grantees,  and 
Research  and  Demonstration  Program 
grantees,  selects  a  wide  range  of  those 
research  products  (at  least  one  set  of 
products  from  each  of  the  programs 
listed  above),  and  disseminates  those 
findings  to  all  appropriate  target 
audiences  using  a  wide  range  of  formats 
and  media  in  order  to  ensure  maximum 
availability,  accessibility,  and  utility; 
and 

•  Provide  all  of  NIDRR's  grantees 
with  a  quarterly  newsletter  providing 


them  with  technical  assistance  on 
research  information  dissemination. 

Proposed  Priority  2:  Improiing  Access  to 
Disability  Data  Background 

Demographic  data  and  statistical 
information  on  disability  are  e.xtremely 
valuable  in  assisting  the  nation  in 
understanding  the  scope  of  disability 
issues  in  America,  developing  disability 
policy,  and  planning,  conducting,  and 
evaluating  services  for  individuals  with 
disabilities.  Legislators,  policymakers, 
service  providers,  and  advocates — as 
well  as  manufacturers  and  retailers — 
require  information  on  the  incidence 
and  prr->  alence  of  disability  conditions, 
the  distribution  of  disability  conditions 
among  the  population,  and  the 
characteristics  of  individuals  with 
.     disabilities.  This  information  is  needed 
in  order  to  develop  policy,  and  plan, 
administer,  and  evaluate  programs, 
including  health  care  programs;  assess 
market  demand  for  goods  and  services; 
estimate  demand  for  and  the  costs  of 
public  services;  and  evaluate  the 
effectiveness  of  society's  efforts  to 
promote  disability  prevention, 
rehabilitation,  community  integration 
and  inclusion,  and  protect  the  civil 
rights  of  individuals  with  disabilities. 
Data  on  disability  are  collected  and 
produced  by  many  groups.  The  variety 
of  statutory  authorities  for  the  collection 
of  public  data  sets,  the  absence  of  any 
mandate  or  resources  for  comprehensive 
demographic  studies  of  disability,  and  a 
consistently  applied  definition  of 
disability  have  resulted  in  fragmented, 
incomplete,  and  inconsistent  data  sets 
about  individuals  with  disability.  One 
byproduct  of  this  situation  has  been  the 
focus  on  explorations  and 
reconciliatiorK  to  make  these  data  more 
useful  for  further  researth. 

Yet  legislators  and  program 
administrators,  advocates  and 
journalists  continue.to  use  "data ■  — 
numbers,  estimates,  projections,  and 
"best  guesses" — as  the  basis  for  policy 
decisions  and  assessments.  It  is 
important  that  the  estimates  used  be 
accurate  and  that  their  users  understand 
the  implications  of  the  data. 
Underestimates  of  certain  ctinditions  or 
populations  may  result  in  failure  to  plan 
and  provide  resources  for  adequate 
services;  overestimation  makes  it 
impossible  to  assess  the  real 
effectiveness  of  laws  or  programs  and 
may  discourage  efforts  to  address 
certain  problems  for  fear  of 
overwhelming  costs. 

There  is  a  need  for  presentation  of 
data  in  meaningful,  understandable,  and 
accessible  formats  usable  by  persons 
with  a  range  of  educational  levels  and 
technical  skills,  sensory  disabilities. 


languages,  and  cognitive  abilities.  There 
is  also  a  need  to  make  disability  data 
available  to  the  broad  range  of  target 
audiences  referred  to  above. 

NIDRR  has  attempted  to  address  many 
of  the  problems  of  iinsatisfactory 
databases  and  the  need  to  .increase 
understanding  of  the  demography  of 
disability  by  supporting  research 
projects  and  centers  that  primarily 
compile  and  analyze  data  and  train 
researchers  and  statisticians.  This 
schqlariy  effort  has  not  addressed 
sufficiently  the  widescale  dissemination 
of  data  that  is  presented  in  useful, 
nifaningful,  and  accessible  formats  for  a 
variety  of  audiences  not  exyorienced  in 
the  nuances  of  data  interpretation. 
Further.  NIDRR's  data  research  program 
has,  almost  of  necessity,  been  focused 
on  data  that  relate  to  health  conditions 
and  health  care  needs. 

NIDRR  also  has  identified  a  need  to 
improve  the  ability  of  individuals  with 
disabilities  and  the  parents,  persons 
from  minority  backgrounds  with 
disabilities,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  the  individuals  to  access  information. 
In  addition,  many  persons  with 
disabilities  need  comprehension  aids 
that  will  allow  them  to  understand  and 
utilize  the  information  they  access. 
The  proposed  project  on  access  to 
disability  data  will  focus  on  the 
synthesis,  interpretation,  presentation, 
and  dissemination  of  statistical 
information  on  disability  to  a  wide 
target  audience.  It  will  provide  tr-.ining 
in  the  interpretation  and  use  of 
disabihty  data  to  individuals  with 
disabiliiiesand  their  organizations,  and 
will  involve  individuals  with 
disabilities  in  the  identification  of 
information  needs  and  channels  of 
access,  evaluation  of  the  materials 
prepared  in  the  project,  and 
dissemination  of  products. 

Proposed J^crity 

A  D&U  project  on  improving  access  to 
disability  data  shall — 

•  Assess  the  needs  of  a  range  of  target 
audiences  for  specific  types  of  disabihty 
data  and  the  availability  of  such  data; 

•  Identify  the  most  effective  channels 
and  formats  for  conveying  information 
to  various  target  populations,  including 
individuals  with  various  types  of 
disabilities,  those  associated  with 
special  communication  needs,  and 
individuals  who  are  members  of 
minority  or  traditionally  underserved 
groups; 

-  •  Identify  and  define  the  nature  of  the 
access  problems  to  disability  data  faced 
by  various  segments  of  the  target 
population; 


•  Identify,  collect,  summarize, 
repackage,  and  disseminate  selected 
disability  statistics  (proposed  by  the 
applicant)  in  a  number  of  formats  and 
through  a  number  of  media  that  will 
most  effectively  reach  various  segments 
of  the  target  population,  and  evaluate 
the  effectiveness  of  the  selected 
mechanisms; 

•  Develop  innovative  and  attractive 
informational  products  in  a  variety  of 
accessible  formats;  develop  guidelines 
for  the  dissemination  of  these  materials, 
and  provide  training  to  relevant  target 
populations  in  the  use  and 
dissemination  of  the  materials; 

•  Develop,  test,  and  market 
innovative  uses  of  information 
technologies,  including  on-Hne  dntd 
services.  800  numbers,  and  a  svstern  J.  ,r 
reimbursable  data  services,  as 
appropriate; 

•  Assess  the  need  for  and.  if 
necessary,  develop  informational 
materials  to  facihtate  the  use  of 
disability  data  derived  from  State  and 
local  entities  by  legislators,  policy 
makers,  service  providers,  advocates 
manufacturers  and  retailers; 

•  Coordinate  with  other  OSERS- 
supported  and  other  Federal  agency 
data  dissemination  activities  toa\oid 
duplication  of  effort;-and 

•  Maintain  all  print  materials  created 
in  full  3  1/2'  disk  format  in  Word 
Perfect  5.2  for  IBM,  Microsoft  Word  5 
for  Macintosh,  and  ASCII  format  for 
easier  translation  into  Braille  and  for 
read  back  using  a  scxeen  reader,  and 
maintain  a  library*  and  on-Hne  datdbasp 
of  all  products. 

Invitation  To  Comment 


Interested  {>ersons  are  invited  to 
submit  comments  and  reco.mmendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  responsf 
to  this  proposed  priority  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Roo.ii 
3423,  Suitzer  Building.  330  C  Street. 
S.W..  Washington,  D.C.  between  the 
hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  wet-k 
except  Federal  holidays. 

Applicable  Program  Regulations 

34  CFR  Parts  350  and  355. 

Program  .Authorifj-:  29  U.S.C  7bO-7f2 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133D,  Knowledge  Dis^emfnation 
end  Utilization  Progrsm) 

Dated:  August  Jl,  1994. 
Howani  R.  Moses, 

Acting  Assistant  Secretary  for  Spfriul 
Education  and  Rehabilitative  Servicer:, 
[m  Doc.  94-21915  Filed  9-6-94:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228,  229,  230  and  249 

[Release  Nos.  33-7086;  34-34617;  IC- 
20509:  File  No.  S7-24-94] 

RIN3235-AG20 

Disclosure  of  Security  Ratings 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 


SUMMARY:  The  Secxirities  and  Exchange 
Commission  ("Commission")  today  is 
publishing  for  comment  proposals  to 
require  disclosure  with  respect  to 
security  ratings  in  prospectuses  under 
the  Seciuities  Act  of  1933  and  material 
changes  in  security  ratings  on  Form  8— 
K  under  the  Securities  Exchange  Act  of 
1934.  The  proposals  specify  the 
disclosure  necessary  with  respect  to 
ratings,  whether  disclosed  voluntarily  or 
pursuant  to  the  new  requirements. 
Today's  proposals  are  intended  to 
improve  the  quality  and  timeUness  of 
seoirity  ratings  disclosures  provided  to 
investors  and  the  financial  markets  in 
prospectuses  and  periodic  reports,  and 
to  reduce  the  potential  for  market 
misunderstanding  and  confusion  over 
the  scope  and  meaning  of  security 
ratings. 

DATES:  Comments  should  be  received  on 
or  before  December  6,  1994. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comment  letters 
should  refer  to  File  No.  87-24-94.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  P.  Miller,  or  Michael  H.  Mitchell, 
at  (202)  942-2900,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW..  Washington.  DC  20549.  For  issues 
relating  to  investment  companies, 
contact  Kenneth  J.  Berman,  at  (202) 
942-0721,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  publishing  for  comment 
proposed  Item  202(g)  of  Regulation  S- 
K I  and  proposed  Item  202(d)  of 
Regulation  S-B  ^  under  the  Securities 


Act  of  1933  ("Seciuities  Act") '  and  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  ♦  to  require  disclosure 
of  solicited  security  ratings  assigned  by 
nationally  recognized  statistical  rating 
organizations  ("NRSROs")  to  registered 
securities  or  any  rating,  whether  or  not 
assigned  by  an  NRSRO.  that  is  used  by 
a  participant  in  the  offering,  and  to 
mandate  the  disclosure  necessary  in 
connection  with  any  discussion  of 
ratings,  voluntary  or  required,  in 
prospectuses.  The  Commission  also  is 
publishing  for  comment  new  Item  9  of 
Form  8-K  '  under  the  Exchange  Act  to 
require  disclosure  of  material  rating 
changes.  The  Commission  is  proposing 
to  rescind  its  policy  on  voluntary 
security  ratings  disclosure  set  forth  in 
Section  10  of  Regulations  S-K  and  S- 
B,  ^  and  is  proposing  technical 
amendments  to  Rules  134{a)(14).^ 
430A.*  and  436(g) »  under  the  Securities 
Act. 

I.  Background 

A.  Disclosure  of  Security  Ratings — 
Current  Policy 

In  1981.  the  Commission,  recognizing 
the  importanqe  of  security  ratings  to 
investors  and  to  the  meirketplace. 
reversed  its  historic  policy  of  precluding 
disclosure  of  secxmty  ratings  in 
registration  statements,  prospectuses, 
and  other  offering  documents.'"  The 
Commission  adopted  a  policy  that 
permits,  but  that  does  not  require, 
issuers  to  disclose  in  Commission 
filings  seciirity  ratings  assigned  by 
rating  organizations  to  classes  of  debt 
securities,  convertible  debt  securities, 
and  preferred  stock. 

The  policy  distinguishes  between 
security  ratings  assigned  by  NRSROs 
and  those  assigned  by  other  rating 
organizations.' '  The  most  significant 


distinction  is  the  provision  allowing  the 
inclusion  of  a  security  rating  by  an 
NRSRO  in  a  registration  statement 
without  having  to  provide  a  written 
consent  from  tiie  NRSRO  to  be  named 
as  an  expert  for  purposes  of  Section  1 1 
of  the  Securities  Act.'^  Any  non-NRSRO 
rating  organization  must  furnish  a 
consent  and  take  on  expert  liability 
under  the  Securities  Act  if  its  rating  is 
included  in  the  registration  statement 
and  prospectus.'^  In  addition,  under  the 
policy,  issuers  may  disclose  a  rating  in 
tombstone  advertisements  on  a  limited 
basis,  provided  that  the  rating  is 
assigned  by  an  NRSRO.'*  As  part  of  the 
same  initiative,  the  Commission 
incorporated  eligibility  criteria  based  on 
ratings  by  NRSROs  into  its  short  form 
registration  forms  under  the  Securities 
Act.'*  In  doing  so;  the  Commission 
noted  that  investment  grade  securities 
typically  were  purchased  on  the  basis  of 
~  interest  rates  and  ratings. '« 

Underlying  the  Commission's  change 
in  policy  and  the  disclosure  guidance  it 
provided  in  its  policy  statement  was  an 
imderstanding  of  rating  practices  and 
disclosiu^s  as  they  had  developed 
through  the  1970s.  In  announcing  the 
policy,  the  Commission  noted  the 
significance  and  usefulness  of  security 
ratings,  as  shown  by  the  use  of  ratings 
"by  investors,  by  market  professionals 
in  establishing  tlie  appropriate  price  and 
yield  for  a  particular  security  and  by 
regulatory  bodies,  including  the 
Commission."  " 

The  security  ratings  encompassed  by 
the  Commission's  policy  were 
understood  generally  to  be  credit 
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>  17  CFR  229.202(g). 
» 17  CFR  228.202(d). 


5 15  use  77»-77«a. 

*  15  use  78a-78ii. 
» 17  CFR  249.308. 

•  17  CFR  229.10(c)  and  228.10(c). 
'17CFR230.134(a)(14). 
•17CFR230.430A. 

» 17  CFR  230.436(g). 

>o  Securities  Act  Release  No.  6336  (Aug.  6, 1981). 
While  adopting  the  policy  in  1981.  the  Commission 
set  forth  its  views  on  ratings  disclosure  in 
Regulation  S-K.  Item  10(c).  17  CFR  229.10(c),  In 
connection  with  adoption  of  its  integrated 
disclosure  system  in  1982.  Securities  Act  Release 
No.  6383  (Mar.  16. 1982). 

"For  purposes  of  the  policy,  the  term  "NRSRO" 
has  the  same  meaning  as  used  in  the  CoRunission's 
net  capital  rule.  Rule  15c3-l.  17  CFR  240.15C3-1. 
In  so  doing,  the  Commission  noted  that  the 
purposes  underlying  the  voluntary  ratings 
disclosure  policy  differ  from  those  underlying  the 
net  capital  rule,  but  did  not  believe  that  a  different 
meaning  of  NRSRO  was  necessary.  The  process  by 
which  rating  organizations  are  recognized  as 
NRSROs  is  discussed  in  the  companion  ratings 
concept  release  issued  by  the  Conunission  today 


which  solicits  comment  on  the  Commission's  role 
in  using  the  ratings  of  NRSROs  (Exchange  Act  Rel. 
34616  (Aug.  31. 1994)). 

«n5  use  77k.  See  o/so  17  CFR  230.436(g). 

"  See  Bobert  A.  Stanger  6-  Co..  SEC  No- Action 
Letter  (Nov.  7, 1986):  See  also  Securities  Act 

Release  No.  6383.  In  which  the  Commission  

adopted  the  integrated  disclosure  system;  17  CFR 
436(g). 

>«  See  Rule  134(a)(14)(ii)  under  the  Securities  Act. 
17  CFR  230.134(a)(14)(ii). 

"See  Securities  Act  Release  No.  6383;  Forms  S- 
3  (17  CFR  239.13)  and  F-3  (17  CFR  239.33). 

>' See  Securities  Act  Release  No.  6383. 

"Securities  Act  Release  No.  6336.  Even  before 
the  Commission  adopted  its  1981  ratings  disclosure 
policy,  the  Commission  relied  on  or  permitted 
disclosure  of  ratings  in  other  contexts.  The  first 
regulatory  use  of  ratings  was  in  the  Commission's 
net  capital  rule,  which  allows  broker/dealers 
reduced  deductions  from  net  capital  for  certain 
holdings  rated  in  certain  investment  grade 
categories.  17  CFR  240.15c3-l.  In  addition,  the 
Commission  used  ratings  in  certain  of  its  rules 
under  the  Investment  Company  Aa  of  1940 
("Investment  Company  Act")  and  permitted 
disclosure  of  certain  ratings  in  investmei>t 
companies'  registration  statements.  See,  e.g..  Rule 
lOf-3  under  the  Investment  Company  Act.  17  CFR 
270.10f-3.  The  policy  release  also  noted  the  extent 
to  which  state  legal  investment  laws  for  banks, 
savings  and  loans,  and  insurance  companies 
incorporated  security  ratings. 


ratings.  In  the  release  annoimcing  the 
policy,  the  Commission  noted  that  the 
typical  security  rating  at  the  time  was 
"an  alphabetical  designation  which 
attempts  to  quantify  the  likelihood  that 
an  issuer  will  be  able  to  comply  with 
the  terms  of  a  particular  obligation,"  "* 
and  cited  one  rating  organization's 
designation  as  a  "current  assessment  of 
the  creditworthiness  of  an  obligor  with 
■   respect  to  a  specific  debt  obligation."  i^ 
The  release  went  on  to  statelhat  a  debt 
rating  was  "an  evaluation  of  the 
likelihood  that  an  issuer  willbe  able  to 
make  timely  interest  payments  and  will 
be  able  to  repay  principal,"  and  a 
preferred  stock  rating  was  an 
"assess[mentj  of  the  relative  security'  of 
divider\d  payments."'" 

In  adopting  a  policy  of  voluntary 
ratings  disclosure,  the  Commission 
noted  that  the  state  of  affairs  at  the  time 
did  not  show  a  "pressing  need"  for 
mandatory  disclosure.  2'  Underlying  the 
Commission's  action  was  an 
understanding  that  the  market  viewed 
debt  securities  and  preferred  stock  with 
the  same  rating  designation  and 
comparable  payment  terms  as  fungible. " 

The  importance  of  security  ratings 
continues  today.  Ratings  influence  a 
company's  cost  of  capital.  Investment 
bankers  and  issuers  often  solicit  the 
rating  organizations'  views  when 
developing  new  financial  instruments  or 
structuring  financing  transactions. 
Investors  typically  use  ratings  for 
various  reasons  such  as  establishing 
internal  investment  guidelines  and 
considering  alternative  investments. 
Because  of  changes  in  the  securities 
market  the  Commission  has  determined 
to  reconsider  its  policy  of  voluntary 
ratings  disclosure. 

B.  Growth  of  Customized,  Structured, 
and  Derivative  Securities 

Since  adoption  of  the  Commission's 
policy  on  security  ratings,  there  has 
been  a  dramatic  proliferation  in  the 
types  of  securities  offered  in  the 
marketplace,  with  the  development  of  a 
vast  market  for  mortgage  and  asset 
backed  securities  and  other  highly 
structured  or  derivative  financial 
instruments.  The  rights  and  obligations 
evidenced  by  these  financial 
instruments  typically  differ  significantly 
from  the  traditional  fixed  obligations,    '  ', 
evidenced  by  corporate  debt  and 
preferred  stock,  to  pay  sums  certain  in 
the  form  of  interest  and  principal  or 
dividends  at  set  intervals.  Moreover,  in 
addition  to  the  change  in  the  types  of 


securities  being  rated,  the  scope  and 
meaning  of  ratings  themselves  have 
become  more  variable.  Disclosure 
concerning  ratings,  however,  has 
remained  largely  static. 

1 .  Evolution  of  Financial  Instruments 

Unlike  the  traditional  debt  and 
preferred  stock  instruments  upon  which 
the  1981  policy  was  based,  today  many 
securities  with  the  same  rating  are  not 
viewed  by  the  market  as  generic  and 
fungible.  An  investor's  investment 
return  and  the  issuer's  paj-ment 
obligations  evidenced  by  these 
instruments  often  are  contingent  on.  and 
highly  sensitive  to,  changes  in  the 
values  of  underlying  assets,  indices, 
interest  rates  and  cash  flows.  Risks 
relating  to  fluctuations  in  interest  rates 
and  other  economic  and  market  factors 
may  be  as  important  to  an  instrument's 
investment  return  as  the  issuer's 
creditworthiness.  Because  of  these  non- 
credit  paj-ment  risks,  there  is 
substantially  greater  uncertainty  relating 
to  yield  and  total  return  than  for 
traditional  debt  obligations  of 
comparable  credit  rating.  Moreover,  the 
terms  of  these  financial  instruments  are 
highly  complex  and  fi-equently  are 
individually  tailored  to  specific  investor 
demands.  In  short,  today's  instruments 
run  along  a  spectrum  fi-om  a  fixed 
obligation  to  pay  sums  certain  to  a 
highly  contingent  residual  interest  in 
variable  future  cash  flows. 

For  example,  structured  notes  offer  an 
infinite  variety  of  payment  obligations 
and  present  substantial  cash  flow, 
market,  and  liquidity  risks  in  addition 
to  credit  risk.z^  To  illustrate,  a 
structured  note  may  promise  a  specified 
interest  payment  monthly  for  two  years, 
but  principal  payable  at  maturity  may 
be  determined  by  reference  to  the 
number  of  days  an  interest  index 
exceeds  a  benchmark  rate,  subject  to  a 
cap.  If  the  index  never  exceeds  the 
benchmark  rate  during  the  measurement 
period,  by  the  instrument's  terms,  the 
investor  receives  the  minimum 
principal  amount  (which  often  is  less 
than  face  or  stated  value).  Such  note 
could  be  assigned  a  "triple-a"  rating 
under  a  credit  analysis  if  issued  by  a 
highly-capitalized,  financially  sound 
company.  The  credit  rating  would 


'•Securities  Act  Release  No.  6336. 
-•W. 


^*  "Structured  notes  are  debt  securities  whose 
(.ash  flow  characteristips  (coupon,  redemption 
amount,  or  stated  maturity)  depend  upon  one  or 
more  indices  or  that  have  imbedded  forwards  or 
options.  Such  imbedded  forwards  and  options  in 
the  structure  of  the  notes  allow  underwriters  to 
create  an  unlimited  number  of  risk/reward  profiles 
and  to  customize  risk  characteristics  to  fit  an 
investors  desired  risk  exposure."  Comptroller  of 
the  Currency.  Administrator  of  National  Banks, 
OCC  Advisory  Letter  94-2.  Purcttosps  ofSlructumi 
..Vo/ffs  1  (fuly  21.  1994). 


address  the  likelihood  that  the  issuer 
will  be  able  to  pay. any  principal  due, 
not  the  likelihood  that  the  investor  will 
receive  any  princinal  payment. 

Likewise,  from  the  relatively  simple 
mortgage-backed  obligations  (single- 
class  securities  representing  equal, 
undivided  interests  in  a  pool  of 
mortgages)  that  were  developed  in  the 
1970s,  mortgage-backed  and  asset- 
backed  pooled  securities  have  evolved 
through  financial  engineering  into 
highly  customized  instruments  with 
unlimited  potential  variations.  While 
credit  risk  remains  important  to 
investors  in  mortgage-backed  securities, 
additional  investment  considerations 
are  introduced  by  uncertain  principal 
prepayment  speeds  associated  with  the 
underlying  interest  rate  sensitive  assets 

Simple  mortgage-backed  securities 
may  include  multiple  senior- 
subordinated  class  structures,  with  the 
subordinated  classes  bearing  a 
disproportionate  share  of  the  credit  risk, 
but  all  classes  sharing  prepayment  risk 
equally.  With  more  complex, 
customized  collateralized  mortgage 
obligations  ("CMOs"),  the  cash  flows 
(i.e.,  the  stream  of  payments  on  the 
underlying  mortgage  loans)  are  "carved 
up"  into  a  multi-class  bond  structure  so 
that  the  prepayment  risk  is 
disproportionately  allocated  to  certain 
classes.  Each  class  receives  interest  and/ 
or  principal  payments  based  on  the 
priorities  in  the  payment  structure.  For 
example,  a  "planned  amortization 
class"  ("PAC ')  is  designed  to  produce 
more  stable  cash  flows  by  redirecting 
prepayments  on  the  underlying  pooled 
assets  to  other  classes  called 
"companion  classes,"  which  act  as 
"shock  absorbers"  for  the  PAC  with 
respect  to  prepayments.  Both  the  P.-\C 
and  the  companion  classes  could  be 
senior  securities,  and  rank  "pari  passu  " 
with  respect  to  credit  defaults  on  the 
underlying  loans  and  both  could  be 
rated  "triple  a,"  notwithstanding  the 
disproportionate  share  of  prepayment 
risk  borne  by  the  companion  classes,  a 
risk  not  addressed  by  a  traditional  credit 
rating. 

"Residual"  securities,  typically 
representing  a  beneficial  interest  in 
whatever  cash  flows  remain  in  the  pool 
of  financial  assets  after  obligations  to 
pay  all  other  outstanding  classes  have 
been  satisfied,  have  been  rated.  In  a 
number  of  cases,  because  of  the  highly 
speculative  nature  of  these  cash  flows, 
the  residual  has  incorporated  a  fixed 
promise  to  pay  a  nominal  amount,  e.g., 
SlO.OOO  principal  in  the  early  months  of 
the  security's  existence,  to  the  residual 
holder.  The  amount  of  the  fi.xed 
nominal  obligation  may  have  no 
relationship  to  the  amount  paid  for  the 
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residual,  nor  to  the  anticipated  residual 
cadi  flow.  The  credit  rating  for  the 
residual  represents  only  an  evaluation 
of  the  Ukelihood  that  the  holder  will 
receive  the  promised  nominal  amount. 
Thus,  a  residual  could  be  rated  "triple- 
a"  even  if  there  are  other  securities  in 
the  offering  that  are  not. 

2.  Non-Credit  Payment  Evaluations 

In  response  to  developments  of 
derivative  and  structured  securities  that 
have  significant  non-credit  risks,  rating 
organizations  are  developing  analytical 
models  to  evaluate  the  non-credit  risks 
of  these  instruments.  For  example,  one 
rating  organization  has  developed  a 
"volatility"  rating  ("V-Rating").  scaled 
V1-V5,  intended  to  provide  an 
indication  of  the  volatility  (or, 
conversely,  predictability)  of  a  security 
in  total  return,  price,  and  cash  flow  over 
a  range  or  various  interest  rate 
scenarios."  The  volatility  of  "current 
coupon  agency  certificates"  ^*  is  used  as 
a  benchmark.  Classes  assigned  ratings  of 
VI,  V2,  and  V3  demonstrate  volatility 
less  than  or  equal  to  current  coupon 
agency  certificates  over  the  range  of 
interest  rate  scenarios.  Classes  assigned 
ratings  of  V4  and  V5  demonstrate 
greater  volatihty  over  the  range  of 
interest  rate  scenarios  than  do  current 
coupon  agency  certificates.^' 

Another  rating  organization  has 
adopted  the  practice  of  attaching  a 
symbol — the  letter  "r" — to  its  traditional 
credit  rating  for  certain  derivative 
securities  to  alert  investors  that  the 
instruments  may  experience  high 
volatility  or  dramatic  fluctuations  in 
their  expected  returns  because  of  market 
risk.^  The  principal  function  of  the  "r" 
symbol  is  to  serve  as  an  investor  alert. 
It  does  not  provide  a  measure  or 
quantification  of  the  non-credit  payment 
risk  (although  the  rating  organization 
continues  in  its  efforts  to  develop 
market-risk  measures  which  might 
quantify  non-credit  payment  risk)."  The 
rating  organization  notes,  however,  that 
"[t]he  absence  of  an  "r"  symbol  should 
not  be  taken  as  an  indication  that  an 


^V-Ratings  analyze  the  potential  irapact  of 
interest  rate  movements  on  individual  tranches  but 
do  not  rate  the  prohabitity  of  specific  interest  rate 
scenarios.  Fitch  Investors  Sanrica.  CMO  VotatiUty 
FaUngs  (Special  Report)  (Feb.  6. 1992). 

"This  term  refers  to  current  rates  on  new  Federal 
National  Mortgage  Association  ("FNMA").  Federal 
Home  Loan  Mortgege  Corporation  ("FHLMC"),  and 
Govermient  National  Mortgage  Atsociatioa 
T'CNMA")  mortgage  perticipation  certificates.  Id. 

^Id. 

*  "r"  Added  To  Volatile  DehvaUve/Hybrid 
Ratings.  Creditweek  (Standard  &  Poor's  Corp.],  July 
11.1994. 


obligation  will  exhibit  no  volatility  or 
variability  in  ttJtal  return. "2« 

A  new  rating  pennutation  has  evolved 
in  response  to  the  creation  of  cash  flow 
securities,  also  known  as  "kitchen-sink" 
bonds.  ^  A  cash  flow  security  represents 
an  interest  in  a  pool  of  several  classes 
of  previously  issued  unrelated  mortgage 
backed  securities,  which  typically  are 
highly  sensitive  to  principal 
prepayment  speed  and  have  volatile 
yields.  Because  each  imderlying 
security  may  have  been  issued  at 
different  times,  be  backed  by  different 
pools  of  mortgage  loans,  have  different 
allocations  of  principal  and  interest 
among  the  various  classes,  and  perform 
differently  in  various  interest  rate  and 
prepayment  rate  environments,  the 
performance  of  the  cash  flow  security 
will  reflect  a  combination  of  the 
performance  characteristics  of  the 
various  imderlying  securities.  In 
registered  cash  flow  bond  offerings  seen 
to  date,  where  the  aggregate  stated 
principal  amounts  of  the  imderlying 
pooled  securities  was  less  than  the 
stated  principal  balance  of  the  cash  flow 
securities,  the  cash  flow  securities 
would  not  qualify  for  a  "triple  a"  credit 
rating  with  respect  to  principal 
repayment. 

Two  rating  organizations  separately 
have  developed  and  applied  a 
methodology  to  analyze  the  likelihood 
of  receipt  of  a  specified  amount  of  cash 
flow  (combined  interest  and  principal 
payments  on  the  underlying  assets)  ft'om 
the  pooled  securities,  vdthout  regard  to 
whether  such  payment  amount 
constitutes  interest  or  principal 
repayment.^  Assessing  the  likelihood  of 
receipt  of  this  cash  flow  combines  both 
a  credit  rating  and  non-credit  payment 
evaluation  of  prepayments  on  the 
underlying  pooled  securities.  Applying 
prepayment  analysis  to  determine  the 
likelihood  of  receipt  of  aggregate  cash 
flows  represents  a  significant 
development  in  rating  techniques. 

The  cash  flow  ratings  do  not  address 
the  likelihood  of  receipt  of  the  original 
principal  amount  of  the  cash  flow 
security  or  the  receipt  of  any  specified 
amoimt  of  interest;  the  rating  assesses 
the  likelihood  of  receiving  a  specified 
dollar  amount  of  cash  over  the  life  of  the 
security.  Because  the  cash  flow  rating 
does  not  address  the  marketed  or 
expected  promises,  a  cash  flow  rating 
may  be  viewed  as  a  limited  scope  rating 
in  that  it  does  not  rate  the  likelihood  of 


payment  in  accordance  with  the 
instrument's  actual  or  expected  terms. 

Initially,  cash  flow  ratings  were 
assigned  the  same  rating  designations  as 
assigned  for  traditional  credit  ratings. 
One  rating  organization  has  appended, 
and  the  other  has  expressed  a 
willingness  to  append,  a  suffix  to  rating 
designations  for  cash  flow  securities. 

3.  Security  Ratings  Disclosure  Practices 

Notwithstanding  these  developments, 
little  has  changed  with  respect  to  most 
ratings  disclosures  and  regulatory 
policies  using  such  ratings.  Today,  a 
traditional  corporate  debt  instrument 
with  fixed  principal  and  interest 
obligations,  a  structured  note  whose 
principal  or  interest  is  tied,  for  example 
to  an  index  of  securities,  an  "interest- 
only"  strip  ("lO"),  a  collateralized 
mortgage  obligation  ("CMO")  security,  a 
residual  interest  in  a  CMO  offering,  and 
a  cash  flow  (or  "kitchen-sink")  bond  all 
can  be  designated  "triple-a," 
notwithstanding  that  investment  returns 
on  most  of  these  instruments  are  largely 
dependent  on  factors  in  addition  to  the 
issuer's  creditworthiness  and  that  the 
scope  of  the  rating  differs  among  the 
securities.  Moreover,  despite  the 
differences  among  these  securities, 
issuers,  financial  interniediaries,  and 
investors  have  availed  themselves  of  the 
regulatory  accommodations  provided 
for  securities  rated  investment  grade  by 
NRSROs.3' 

n.  Proposals 

A.  General 

The  growth  of  customized  asset- 
backed,  derivative,  and  structured 
securities  that  have  significant  non- 
credit  payment  risks,  as  well  as  the 
development  of  "limited  scope" 
ratings,-'^  have  caused  the  Commission 
to  reconsider  its  voluntary  ratings 
disclosure  policy.  WTien  these  complex, 
customized  securities  first  developed, 
they  were  purchased  by  a  relatively 
small  number  of  large,  highly 
sophisticated  institutional  investors. 
Recent  evidence  suggests  that  these 


»ld. 

>*  Laura  Jereski.  Kitchetx-Smk  Bonds  May  Offer 
Everything  But  Sta&Hity.  Wall  St.  J..  No».  18, 1993. 
atCl.Cl?. 

»  See,  e.^..  Duff  ft  Phelps  Qedit  Rating  Co, 
Beting  ftepoymenf -Sensrtrve  Cash  Flow  Securities 
(Special  Report)  (Aug.  1993). 


>■  In  a  companion  concept  release  issued  today, 
the  Commission  is  soliciting  cononent  on  the 
Coounission's  regulatory  use  of  tiie  ratings  assigned 
by  NRSROs.  The  release  solicits  a  wide  range  of 
comments  both  as  to  the  specific  regulatory  uses  of 
NRSRO  ratings,  as  «rell  as  the  Commission's 
process  for  designating  and  monitoring  tvIRSROs. 
See  Exchange  Act  Reie&se  No.  34616. 

The  proposals  contained  in  this  release  axe  aimed 
at  improving  the  quality  and  timeliness  of 
disclosure  of  ratings  in  Commission  filings  under 
the  current  regulatory  approach  to  ratings  and 
rating  organizations. 

"  For  purposes  of  this  release,  a  "limited  scope" 
rating  means  a  rating  that  assesses  less  than  the 
promised  (or  expected,  if  different  from  the 
promised)  return  on  the  security. 
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securities  are  increasingly  being  offered 
and  sold  to  a  larger  investor  base,  either 
directly  or  through  mutual  funds  and 
pension  plans.'-* 

Current  rating  designations  and  the 
variation  in  meaning  and  scope  of  the 
ratings  represented,  together  with  the 
widely  disparate  payment  obhgations  of 
the  securities  rated,  have  a  substantial 
potential  to  confuse,  and  in  some  cases 
mislead,  investors.  This  problem  is 
exacerbated  in  secondary  market 
transactions  where  no  disclosure 
document  may  be  delivered  and  ratings 
are  described  simply  by  shorthand 
reference  to  the  rating  letter  designation. 
Even  where  there  is  a  delivered 
disclosure  docimient,  it  is  often  difficult 
to  understand  clearly  the  scope  of  the 
rating.  Likewise,  many  market 
participants  have  assumed  that  the  same 
regulatory  treatment  should  apply  to 
similarly  rated  securities, 
notwithstanding  significant  differences 
in  the  nature  of  the  payment  obligations, 
the  significant  non-credit  payment  risk 
exposure  for  many  of  today's  securities, 
and  the  limited  scope  of  some  security 
ratings.  Given  the  extensive  use  of,  and 
reliance  on,  ratings,  and  the  wide 
disparity  in  the  meaning  and 
significance  of  the  rating,  the 
Commission  today  is  proposing  a 
mandatory  ratings  disclosure  scheme. 

B.  Mandated  Disclosures 

Today's  proposals  would  replace  the 
current  voluntary  ratings  disclosure 
policy  with  a  system  requiring 
disclosure  in  a  final  prospectus  of  a 
rating  given  by  an  NRSRO  whenever  a 
rating  with  respect  to  the  securities 
being  offered  is  obtained  by  or  on  behalf 
of  an  issuer.  Material  changes  in  ratings 
would  be  required  to  be  reported  on 
Form  8-K  under  the  Exchange  Act.  The 
new  disclosure  requirements  are 
intended  to  enhance  security  rating 
disclosures  so  that  investors  clearly 
understand  what  terras  of  a  security  are 
being  rated  and  the  limitations,  if  any, 
on  the  rating,  and  are  advised  on  a 
current  basis  of  material  rating  changes. 
In  particular,  the  proposed  disclosure 
would  highlight  whether  the  assigned 
rating  covers  timely  payment  of  all 
obligations  or  whether  it  is  limited  in  its 
scope,  and  whether  there  are  significant 
non-credit  payment  risks  not  addressed 
by  the  rating. 

1.  Mandated  Prospectus  Disclosure 

Under  the  proposal,  when  a  security 
rating  is  obtained  by  or  on  behalf  of  an 
issuer  from  an  NRSRO  (a  "solicited 
rating"),  the  issuer  would  be  required  to 


disclose  in  the  final  prospectus  ^*  the 
rating  assigned  and  a  discussion  of  the 
scope  of  the  rating.^*  The  issuer  would 
be  required  to  keep  the  prospectus 
disclosure  of  ratings  current  so  long  as 
the  offering  continued,^  The  mandated 
disclosure  also  would  apply  when  any 
rating  (whether  or  not  assigned  by  an 
NRSRO)  is  used  in  coimection  with  the 
offer  or  sale  of  a  seciuity  by  any 
participant  in  the  offering.'^ 
Commenters  are  requested  to  address 
the  proposed  treatment  of  ratings  used 
by  any  participant  in  the  offering, 
particularly  in  view  of  the  need  to 
provide  a  consent  of  the  rating 
organization  if  it  is  not  an  NRSRO. 

As  proposed,  the  rule  would  require 
disclosure  of  "obtained"  NRSRO 
ratings,  whether  or  not  the  issuer  (or  a 
participant  in  the  offering)  chooses  to 
use  the  rating  in  the  selling  effort. 
Commenters  should  address  whether 
this  requirement  could  lead  to  attempts 
to  thwart  the  mandated  disclosure 
merely  by  non-substantive  or  procedural 
modification  to  the  practice  of  assigning 
ratings  so  that,  for  example,  an  issuer 
would  not  view  a  security  rating  as 
"obtained  by  or  on  behalf  of  the  issuer" 
unless  agreed  to  by  the  issuer.  Of 
course,  such  attempts  would  raise 
substantial  antifraud  issues.  If  this 
outcome  is  possible,  should  the 
disclosure  obligation  be  keyed  off 
another  event  such  as  when  an  NRSRO 
provides  the  issuer  with  a 
"preliminary"  indication  of  what  the 
rating  would  be?  Should  the  rule 
mandate  disclosure  only  when  the 
NRSRO  rating  is  used  in  the  offering? 
Would  this  result  in  use  and  therefore 


^  See  supra  note  26. 


'*As  used  in  this  release,  final  prospectus  refers 
to  a  prospectus  complying  with  Section  101a)  under 
the  Securities  Act.  15  USC  77j. 

"When  a  final  rating  is  not  assigned  until  after 
effectiveness  of  a  registration  statement,  a 
preliminary  prospectus  should  disclose  the 
preliminary  rating  (if  any)  assigned  by  the  rating 
organization  in  accordance  with  the  disclosure 
requirements  described  below.  If  a  disclosed  rating 
is  materially  changed  or  if  a  materially  different 
rating  becomes  available  before  effectiveness,  the 
issuer  should  file  a  pre.effective  amendment  and 
should  consider  recirculating  the  preliminary 
prospectus.  The  issuer  would  update  the  final 
prospectus  to  reflect  the  final  rating  assigned  and 
all  related  disclosure.  Under  the  proposals,  the  final 
rating  is  considered  "pricing  information"  that  may 
be  included  in  a  final  prospectus  under  Rule  430A 
of  Regulation  C.  17  CFR  230.430A. 

In  connection  with  delayed  shelf  offerings,  the 
final  rating  would  be  disclosed  in  a  prospectus 
supplement.  If  a  consent  is  required,  it  would  be 
filed  as  part  of  a  post-effective  amendment  or.  for 
companies  eligible  to  use  a  shon-Torm  registration 
statement,  a  Form  8-K. 

'♦Changes  in  the  rating  information  during  the 
offering  period  would  be  disclosed  in  a  prospectus 
.supplement  filed  with  the  Commission  pursuant  to 
Rule  424(b).  17  CFR  230.424. 

5^ Participant  refers  to  the  issuer,  any  selling 
securityholder,  any  underwriter  and  an>  member  ol 
the  selling  group. 


disclosure  of  favorable  ratings,  and  non- 
use  and  non-disclosure  of  unfavorable 
ratings?  Where  no  NRSRO  rating  fs 
provided  in  the  prospectus,  should  the 
rule  require  disclosure  that  the 
securities  have  not  been  rated  by  an 
NRSRO,  a  discussion  of  whether  there 
were  any  contacts  with  an  NRSRO  about 
rating  the  securities,  and  a  summary 
description  of  the  contacts  which  would 
include  any  actions  taken  by  the 
NRSRO,  and  any  views  expressed  bv  the 
NRSRO?  Commenters  also  should 
address  the  extent  to  which  practices  lo 
avoid  disclosure  of  unfavorable  ratings 
are  likely  to  occur. 

For  purposes  of  the  proposed  rules,  a 
"security  rating"  is  defined  as  a  credit 
assessment  of  an  issuer's  abiHty  to  make 
payments  of  principal,  interest, 
dividends  (as  applicable),  or  other 
payments  on  the  instrument  being 
rated.'*  The  proposed  rules  also  would 
require  disclosure  of  any  designation 
assigned  in  coimection  with  a  rating 
organization's  evaluation  of  the 
security's  non-credit  payment  risks.  For 
example,  the  evaluations  covered  by 
such  designation  would  include  an 
organization's  analysis  of  prepayment 
speeds,  effects  of  interest  rates  or  other 
market  based  factors,  event  risk 
provisions,  or  volatility  assessments 
done  in  coimection  with  or  in  addition 
to  a  solicited  rating. '9  Comment  is 
requested  whether  all  these  evaluations 
should  be  required  to  be  disclosedand 
whether  any  or  all  these  evaluations 
should  be  required  to  be  disclosed  even 
if  issued  in  the  absence  of  a  solicited 
security  rating.*^ 

The  proposed  rules  do  not  mandate, 
but  would  continue  to  permit, 
disclosure  of  ratings  by  rating 
organizations  that  are  not  designated 
NRSROs.  However,  the  mandated 
disclosure  proposals  would  extend  to 
ratings  assigned  by  non-NRSROs  that 
are  used  voluntarily  in  the  prospectus. 
Comment  is  requested,  however,  as  lo 
whether  disclosure  should  be  required 
when  a  non-NRSRO  rating  is  used  to 
market  the  securities.  Historically,  the 
consent  requirement  has,  for  the  most 
part,  foreclosed  disclosure  of  such 
ratings.  Disclosure  of  such  ratings  in  the 
prospectus  would  continue  to  require 
the  rating  organization  to  consent  to  be 
named  in  the  registration  statement  as 


""It  should  be  noted  that  the  definition  of  security 
rating  only  applies  in  the  context  of  determinmg 
whether  a  disclosure  obligation  exists.  This  release 
should  not  be  taken  to  imply  that  all  security 
ratings  would  qualify  as  "ratings"  for  all  regulatory 
purposes  under  the  Commission's  other  rules. 

"See  supra  section  I.B.2..  "Noncredil  Payment 
Evaluations." 

"'Neither  "security  rating"  nor  "evaluation"  is 
intended  to  include  rankings  of  interests  in  direri 
participation  programs. 
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an  expert,  and  thereby  assume  potential 
Section  11  liability  under  the  Securities 
Act.*' 

The  Commission  solicits  comment  on 
the  continued  appropriateness  of  its 
policy  of  exempting  NRSROs  from 
providing  consents,  while  other  rating 
organizations  are  required  to  provide 
consents  for  their  ratings  to  be  disclosed 
in  prospectuses  and  registration 
statements.  Would  the  proposed 
disclosure  requirements  cause  issuers  to 
forgo  ratings  or  seek  ratings  from  non- 
NRSROs?  Should  the  Commission 
expand  the  consent  exemption  to  all 
ratings  organizations?  Would  this  resuh 
in  ratings  being  issued  by  unqualified 
parties  and  the  potential  for  investors  to 
be  misled?  If  the  exemption  were 
extended  to  all  rating  organizations, 
should  the  proposed  rule  mandate 
disclosure  with  respect  to  all  ratings 
obtained  by  or  on  behalf  of  a  registrant, 
whether  or  not  issued  by  an  NRSRO? 

On  the  other  hand,  should  the 
exemption  be  rescinded  for  NRSROs?  If 
the  exemption  were  rescinded,  and 
rating  disclosure  were  mandated,  what 
would  be  the  effect  on  the  practice  of 
rating  securities?  Would  issuers  forgo 
obtaining  ratings?  Should  the  exemption 
be  rescinded  even  if  the  Commission 
were  to  determine  to  continue  its 
voluntary  disclosure  policy?  Would  thjs 
cause  issuers  to  eliminate  ratings 
disclosure  in  prospectuses  and 
registration  statements?  If  so,  would 
ratings  disclosure  be  eliminated  entirely 
for  registered  public  offerings  or 
disseminated  outside  the  prospectus 
and  registration  statement? 

As  proposed,  the  rules  would  not 
require  disclosure  of  unsolicited 
ratings — ratings  issued  by  a  rating 
organization  on  securities  on  its  own 
initiative,  not  at  the  request  of  the 
company  and  not  used  by  any 
participant  in  the  offering.  Where  the 
company  does  not  have  any 
involvement  with  the  rating,  and  does 
not  use  or  permit  the  use  of  a  rating  in 
an  offering,  it  would  appear 
unwarranted  for  it  to  have  to  assume 
disclosure  responsibility  and  liabiUty 
for  such  ratings.  On  the  other  hand,  the 
ability  to  disclose  a  favorable  solicited 
rating  and  not  disclose  a  lower 
unsolicited  rating  arguably  could 
encourage  rating  shopping  and  could 
allow  companies  to  avoid  disclosure 
that  there  are  disagreements  about  the 
creditworthiness  of  a  particular  security - 
Should  issuers  be  required  to  disclose 
unsolicited  ratings  by  NRSROs  if 
materially  different  from  that  disclosed? 
If  so.  to  what  extent  should  issuers  be 
responsible  for  ascertaining  whether  an 


unsolicited  rating  has  been  issued?  If 
such  unsolicited  ratings  are  required  to 
be  disclosed,  should  the  mandated 
disclosure  be  limited  to  the  rating 
assigned  and  name  of  the  issuing  rating 
organization?  Would  mandated 
disclosure  of  unsolicited  ratings  in 
effect  compel  issuers  to  obtain  ratings 
from  all  NRSROs  to  protect  against 
having  to  disclose  unsolicited  ratings 
that  may  be  based  on  incomplete 
information? 

The  Conunission  also  solicits 
comment  on  the  need  to  require 
disclosure  in  the  prospectus  on  the 
method  of  compensating  the  rating 
organization.  Likewise,  comment  is 
requested  as  to  whether  the  extent  of  the 
rating  oi^ganization  involvement  in  the 
structuring  of  the  security  should  be 
disclosed. 

Closed-end  investment  companies 
("closed-end  funds")  often  issue  senior 
securities  that  are  rated  by  one  or  more 
NRSROs.  As  with  non-investment 
companies,  closed-end  funds  are  not 
required  to  disclose  these  ratings  in 
their  prospectuses.  Form  N-Z."*^  the 
form  used  by  closed-end  investment 
companies  to  register  under  the 
Investment  Company  Act  of  1940  *'  and 
to  register  their  securities  under  the 
Securities  Act,  sets  forth  the  disclosure 
requirements  for  ratings  when  the  rating 
is  included  in  a  closed-end  fund 
prospectus.**  Comment  is  requested 
whether  the  mandatory  disclosure 
approach  being  proposed  today  also 
should  be  applied  to  closed-end  funds 
and  other  investment  companies. 

2.  Disclosure  Required  with  Respect  to 
Security  Ratings 

Regulations  S-K  and  S-B  are 
proposed  to  be  amended  to  specify  the 
disclosure  required  whenever  a  security 
rating  is  disclosed,  either  voluntarily  or 
pursuant  to  Commission  rule.  The 
ratings  disclosure  should  tie  directly  to 
the  description  of  securities  so  that 
potential  investors  may  compare  the 
actual  payment  obligations,  expected 
payments,  and  risks  with  the  promises 
and  risks  assessed  by  the  assigning 
rating  organization.  The  proposed  rules 
require  description  of;  (1)  What 
elements  of  the  securities  the  rating 
addresses;  (2)  all  material  limitations  or 
qualifications  on  the  rating;  (3)  any 
related  designation  (or  other  published 
evaluation)  of  non-credit  payment  risks 
assigned  by  the  rating  organization  with 
respect  to  the  security;  and  (4)  any 


JMI 


"15  use  77k. 


«17CFR274.11a-l. 

•MSUSCQOaef  seq. 

'"In  addition.  Guide  6  to  Form  N-'2  sets  forth 
certain  risk-related  disclosures  that  should  be  made 
when  a  closed-end  hmd's  senior  securities  are 
is.sued  with  an  NRSRO  rating.  17  CFR  274.11«-1. 


material  differences  between  the  terms 
of  the  secimty  as  assumed  in  rating  the 
security,  and  the  minimum  obligations 
of  the  security  as  specified  in  the 
governing  iiistruments  or,  if 
significantly  different,  the  terms  as 
marketed  to  investors.  For  example,  the 
rating  description  should  explain  il  the 
security  was  rated  using  a  yield 
assumption  which  differs  from  the 
expected  yield  being  marketed  to 
investors.  Also,  by  way  of  example,  a 
statement  that  the  rating  "covers 
payment  obUgations  in  accordance  with 
the  terms  of  the  security"  usually  would 
not  be  informative  where  the  security 
permits  the  issuer  to  defer  interest 
payments  for  a  specified  time  period.  In 
this  instance,  the  ratings  discussion 
should  explain  whether  tiie  rating 
assumes  that  the  interest  deferral 
provision  is  or  is  not  exercised. 
The  issuer  would  disclose  the 
required  information  for  each  solicited 
rating.  If  the  rating  designation  includes 
a  reference  to  a  designation  or  published 
evaluation  of  non-credit  payment  risk 
(e.g.,  sensitivity  to  movements  in 
interest  rates),  the  additional  analysis 
should  be  described.  Where  related 
evaluations  are  done,  any  use  of  the 
rating  designation  should  include  the 
designation  for  the  related  non-credit 
payment  evaluation  so  investors  relying 
on  the  designation  are  not  left  unaware 
of  the  related  evaluation.  For  example, 
where  a  cash  flow  security  is  evaluated 
both  for  likelihood  of  cash  receipt  and 
susceptibility  to  interest  rate  volatility, 
the  designation  always  should  be 
presented  in  combination. 

Not  infrequently,  the  problem  in 
clearly  understanding  the  scope  and 
meaning  of  the  rating  of  structured 
instruments  is  exacerbated  by  the 
complexity  and  lack  of  clarity  in  the 
description  of  the  securities  being 
offered.*'  In  some  cases,  even  the  title 
of  the  seauities  could  lead  to  investor 
misunderstanding  of  the  nature  of  the 
securities.  The  description  of  the 
securities  shoidd  make  clear  the  extent 
to  which  payment  obligations  are  fixed 
or  contingent,  clearly  explaining  the 
nature  of  the  contingencies. 

In  many  cases,  securities  are  offered 
on  the  basis  of  expected  returns  that  can 
vary  from  the  issuer's  contractual 
commitments.  For  example,  the  terms  of 
some  asset-backed  securities  obligate 
the  issuer  only  to  pay  available  funds 
passed  through  from  the  underlying 
assets,  but  investors  may  expect  a 
minimum  stated  return  and,  in  fact,  the 
security  may  be  marketed  as  pro\iding 
a  stated  return.  In  such  cases,  care  needs 


«•  See  Item  202  of  Regulation  S-K.  J  7  CFR 
229.202. 


to  be  used  in  both  primary  and 
secondary  transaction  disclosures  to 
ensure  that  investors  imderstand  the 
limited  obligation  of  the  issuer. 
Comment  is  requested  on  the 
adequacy  of  the  proposed  disclosure 
requirements  and  whether  the  proposed 
requirements  would  assure  that 
investors  will  be  able  to  understand  the 
limitations  associated  with  a  rating  and 
will  be  able  to  compare  ratings. 
Commenters  suggesting  alternative 
items  should  be  specific  in  their 
suggestions.  Commenters  also  should 
suggest  approaches  to  ensure  that  the 
description  of  securities  is  clear  and 
complete,  and  to  ensure  that  security 
titles  convey  the  risks  involved  in  an    - 
investment. 

Comment  also  is  requested  as  to 
whether  issuers  should  be  required  to 
disclose  activities  that  could  be  viewed 
as  "rating  shopping" — that  is 
approaching  a  number  of  rating 
organizations  to  determine  which 
organization  will  provide  the  highest 
rating  on  security  terms  most  favorable 
to  the  issuer.  To  what  extent  does  this 
practice  occur  and  warrant  such 
disclosure?  Should  the  rules  require 
issuers  to  disclose  contacts  with  any 
NRSRO  with  respect  to  rating  the 
securities  being  registered?  If  such 
disclosure  is  favored,  should  it  only  be 
required  if  the  issuer  discloses  a  rating 
in  its  prospectus?  Alternatively,  should 
such  contacts  be  reported  eveti  if  no 
rating  is  disclosed  or  required  to  be 
disclosed  in  the  prospectus?  If 
disclosure  of  preliminary  contacts  with 
NRSROs  is  required,  what  effect  will 
such  disclosures  have  on  rating 
practices? 

Mutual  funds  often  represent  that 
they  invest  only  in  securities  that  have 
a  specified  rating,  such  as  investinent 
grade,  or  disclose  the  percentage  of  their 
portfolios  comprised  of  securities  with 
specified  ratings.  As  discussed  above,  a 
rating  may  not  convey  a  security's  level 
of  market  risk,  and,  in  the  absence  of 
appropriate  disclosure,  investors  may 
not  perceive  the  limitations  of  a  rating 
or  the  investment  characteristics  it 
addresses.  Comment  is  requested 
whether  current  mutual  fund  disclosure 
practices  and  requirements  adequately 
address  the  limitations  and  scope  of 
ratings  and  how  mutual  fund  disclosure 
documents  could  be  improved  to 
improve  investor  understanding  of  the 
limitations  of  ratings. 

3.  Rating  Designations 

As  discussed  above,  rating 
organizations  frequently  have  used  the 
same  rating  designations  to  represent 
their  evaluation  of  a  wide  range  of 
instruments  with  disparate  types  of 


payment  obligations  and,  in  many  cases, 
subject  to  substantial  market,  cash  fl6w. 
and  liquidity  risks.  In  sonfle  cases,  the 
same  designation  has  been  used  to 
represent  limited  scope  ratings  such  as 
those  involving  cash  flow  securities  and 
residuals.  Recently,  some  NRSROs, 
when  rating  various  interest  rate 
sensitive  instruments,  have  begun  to  use 
modifying  designations  to  indicate  the 
existence  of  non-credit  pajinent  risk  but 
not  a  judgment  of  the  extent  of  this  risk. 
Given  the  market's  widespread  use  of 
ratings,  and  the  common  use  of  simple 
letter  designations  as  shorthand 
cCmmuhications  of  the  rating,  there  is  a 
substantial  potential  for  investor 
misunderstanding.  This  problem  can  be 
particularly  acute  in  the  secondary 
markets. 

Comment  is  requested  as  to  the 
potential  for  investors  to  be  confused  or 
misled  about  the  nature  of  the  security 
or  the  meaning  of  a  rating  as  the  result 
of  current  rating  designation  practices. 
Should  the  disclosure  of  ratings  require 
the  use  of  designations  that  clearly 
distinguish  traditional  credit  ratings 
from  cash  flow,  residual  or  other  limited 
scope  ratings?  Should  ratings  of 
securities  subject  to  substantial  non- 
credit  related  payment  risks  continue  to 
be  designated  the  same  as  securities  that 
do  not  carry  such  risks?  To  the  extent 
that  commentators  believe  that  there  is 
a  significant  likelihood  that  investors 
may  be  misled  through  rating 
designations,  should  the  Commission 
rely  on  rating  organizations'  self 
regulation  to  address  the  problem,  or 
should  the  Commission  take  regulatory 
action  to  assure  that  a  rating 
organization's  designation  system 
avoids  issuing  the  same  rating 
designation  to  securities  having 
substantially  different  credit  or  other 
non-credit  payment  risks? 

4.  Security  Rating  Changes 

The  Commission  is  proposing  to 
require  issuers  to  report  material 
changes  in  security  ratings  of  their 
securities  on  Form  8-K.  Not  only  is 
such  information  of  importance  to  a 
company's  security  holders,  but,  as 
noted  in  the  Commission's  recent 
release^Dn  municipal  disclosures,  timely 
disclosure  of  such  rating  action  is 
important  to  the  efficiency  and 
transparency  of  the  debt  markets. *« 

Under  the  proposal,  issuers  would  be 
required  to  file  a  Form  8-K  report 
within  15  calendar  days  of  having  been 
advised  by  the  rating  organization  of  a 
material  change  in  any  NRSRO  rating 
obtained  for  its  secmities,  including 
commercial  paper,  or  any  other  rating  of 


its  securities  that  has  been  previously 
disclosed  in  a  prospectus  or  registration 
statement  for  such  securities  registered 
under  the  Securities  Act.  As  proposed, 
the  disclosure  of  the  changed  rating 
would  be  accompanied  by  the  same 
disclosure  specified  in  Item  202(g)  of 
Regulation  S-K.*^ 

Comment  is  requested  as  to  whether 
the  Commission's  proposal  to  mandate 
disclosure  of  material  ratings  upgrades 
is  appropriate.  Under  the  proposal,  it  is 
contemplated  that  reporting  of  ail 
adverse  rating  changes  would  be 
required.  The  Commission  requests 
comment  as  to  whether  ther*>  are  rating 
downgrades  that  ccmmer.ters  believe 
should  be  viewed  as  imniatnaal.  In 
particular,  are  there  classes  of  securities 
as  to  which  information  or.  downgrades 
would  not  be  material  to  a  company's 
shareholders  or  debtholders? 

Comment  also  is  requested  as  to  the 
appropriateness  of  the  15  day  calendar 
period  for  reporting  the  rating  change. 
Should  the  period  be  shorter,  e.g.  5 
business  days,  or  longer,  e.g.  20  days? 
Should  the  period  run  from  the  date  of 
the  rating  change,  rather  than  the  date 
of  notice  of  the  change  to  the  issuer? 
Should  rating  changes  be  reportable  on 
a  quarterly  basis  on  Form  10-Q  and 
Form  10-K  (for  the  fourth  quarter) 
rather  than  Form  8-K? 

Commenters  also  should  address  the 
extent  of  the  proposed  disclosure 
matters.  Should  the  proposed  disclosure 
be  streamlined  to  require  only  reporting: 
the  NRSRO  or  other  rating  organization 
taking  the  action;  the  title  of  the 
securities  affected;  and  both  the  prior 
and  the  new  ratings?  Comment  also  is 
requested  as  to  whether  the  proposed 
disclosure  requirement  should  be 
triggered  when  there  is  a  change  in  a 
rating  disclosed  in  any  filing  with  the 
Commission  (e.g.,  aimual  report  on 
Form  10-K). 

III.  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  wTitten  comments  on  the 
proposals,  as  well  as  any  other  matters 
that  might  have  an  impact  on  the 
proposals  set  forth  in  die  release  are 
requested  to  do  so.  The  Commission 
requests  comments  on  the  impact  of  the 
proposals  on  issuers,  potential 
investors,  security  holders,  broker- 
dealers,  rating  organizations,  and  others. 
Comments  also  are  requested  on 
whether  the  proposed  rule  would  have 
an  adverse  effect  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Securities 
Act  and  the  Exchange  Act.  The 


•^See  Securities  Act  Release  No.  7049. 


*'Only  information  with  respect  to  the  ratings 
subject  to  change  would  be  required. 
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Commission  will  consider  comments  in 
complying  with  its  responsibilities 
under  Section  19(a)  of  the  Securities 
Act «  and  Section  23(a)  of  the  Exchange 
Act.*9 

IV.  Cost-Benefit  Analysis 

Assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  proposals, 
commenters  are  requested  to  provide 
views  and  data  relating  to  any  costs  and 
benefits  associated  with  these  proposals. 
The  proposals  are  expected  to  increase 
to  some  extent  the  net  costs  to  issuers 
associated  with  registering  securities  for 
sale  and  complying  with  reporting 
requirements;  these  costs  could  be 
significant  if  the  exemption  for  NRSROs 
from  the  consent  requirements  under 
the  Securities  Act  were  rescinded  and 
the  disclosure  of  ratings  were 
mandatory.  The  costs  to  investors 
associated  with  these  proposals  are 
minimal.  The  proposals  are  expected  to 
provide  additional  benefits  to  investors 
by  enlarging  the  mix  of  information 
available  to  investors  regarding  security 
ratings  and  by  alleviating  the  potential 
for  market  misunderstanding.  Currently, 
many  issuers  seek  security  ratings  for 
their  securities  in  order  to  make  them 
marketable.  Because  the  proposals 
would  require  disclosure  of  security 
ratings  and  do  not  address  whether 
issuers  should  obtain  security  ratings, 
the  proposals  are  not  expected  to  affect 
the  issuance  of  rated  securities, 
assuming  the  exemption  for  NRSROs 
from  the  consent  requirements  under 
the  Securities  Act  is  retained. 

V.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

An  Initial  Regulatory  Flexibility 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603  for  the 
proposed  amendments.  The  analysis 
notes  that  the  proposals  are  expected  to 
increase  regulatory  costs  for  small 
entities  which  offer  securities  registered 
*  nder  the  Securities  Act. 

As  discussed  more  fully  in  the 
analysis,  the  proposed  changes  may 
affect  persons  that  are  small  entities,  as 
defined  by  the  Commission's  rules. 
While  it  may  be  unlikely  that  small 
entities  will  publicly  sell  rated 
securities  (because  of  the  costs  of 
obtaining  a  rating  and  because  of  the 
exemptions  from  registration  available), 
any  such  small  entity  would  be  required 
to  prepare  additional  disclosure 
regarding  certain  ratings  assigned  to  the 
small  entity's  securities.  While  this 
would  increase  the  compliance  burdens 


of  small  entities,  the  analysis  notes  that 
no  other  significant  alternative  would 
achieve  the  Cogunission's  objective  of 
reducing  the  potential  for  market 
confusion  about  the  scope  and  meaning 
of  security  ratings. 

Commenters  are  urged  to  comment  on 
any  aspect  of  the  analysis.  All 
comments  will  be  available  publicly. 
Any  comments  will  be  considered  in 
preparing  the  Final  Regulatory 
Flexibility  Analysis  if  the  proposals  are 
adopted.  For  a  copy  of  the  analysis, 
contact  Brian  P.  Miller,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 

VI.  Statutory  Basis  for  Rule 

All  amendments  are  being  proposed 
pursuant  to  Securities  Act  Sections  5,5° 
6,5'  7."  10,"  ll,'-*  17,5*  and  19(a),5*as 
amended,  and  Exchange  Act  Sections 
13  5'  and  23(a),58  as  amended. 

List  of  Subjects  in  17  CFR  Parts  228, 
229,  230  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposed  Amendments 

In  accordance  with  the  foregoing. 
Title  17.  Chapter  II,  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g.  77h,  77j. 
77k,  77s,  77aa(25).  77aa(26),  77//,  77ddd, 
77eee.  77ggg,  77hhh,  77jjj,  77nnn,  77sss,  78/, 
78m,  78n.  78o.  78w,  80a-8.  80a-29,  80a-30, 
80a-37,  BOb-ll,  unless  otherwise  noted. 

2.  By  removing  paragraph  (e)  of 
§228.10. 

3.  By  amending  §  228.202  to  add 
paragraph  (d)  and  Instructions  to  Item 
202  to  read  as  follows: 

§228.202    (Item  202)  Description  of 
Securities. 

***** 

(d)  Security  Ratings. 

(l){i)  If  a  registrant  has  obtained  a 
security  rating  from  a  nationally 
recognized  statistical  rating  organization 
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("NRSRO")  with  respect  to  a  class  of 
securities  being  registered  under  the 
Securities  Act  or  any  rating  (whether  or 
not  assigned  by  an  NRSRO)  is  used  in 
the  offer  or  sale  of  the  securities  by  any 
participant  in  an  offering,  the  registrant 
shall  include  in  the  forepart  of  the 
prospectus  the  information  required  by 
this  paragraph  (d)  for  each  such  rating 
obtained  or  used. 

(ii)  If  a  registrant  voluntarily  discloses 
any  security  rating  assigned  by  a  rating 
organization  other  than  an  NRSRO  in  a 
prospectus  or  registration  statement 
under  the  Securities  Act,  the  registrant 
shall  include  in  the  prospectus  the 
information  required  by  this  paragraph 
(d). 

(iii)  If  a  registrant  is  required  to 
disclose  a  change  in  a  security  rating 
pursuant  to  Item  9  of  Form  8-K  (17  CFR 
249.308),  the  registrant  shall  disclose 
the  information  required  by  this 
paragraph  (d)  to  the  extent  not  disclosed 
previously,  or  to  the  extent  different. 

(2)  Whenever  a  registrant  discloses  a 
security  rating  pursuant  to  this 
paragraph  (d),  the  registrant  shall 
disclose  the  following  for  each  security 
rating  disclosed: 

(i)  The  identity  of  the  rating 
organization  assigning  the  rating; 

(ii)  The  rating  assigned; 

(iii)  The  relative  rank  of  the  rating 
within  the  assigning  rating 
organization's  overall  classification 
system; 

(iv)  A  description  of  what  the  rating 
addresses; 

(v)  All  material  scope  limitations  of 
the  rating; 

(vi)  Any  material  differences  between 
the  terms  of  the  security  as  assumed  in 
rating  the  security,  and  the  terms  of  the 
security  as  specified  in  the  governing 
instruments; 

(vii)  Any  material  differences  in  the 
terms  of  the  security  as  assumed  in 
rating  the  security,  and  the  terms  of  the 
security  as  marketed  to  investors; 

(viii)  A  statement  informing  investors 
.that  a  security  rating  is  not  a 
recommendation  to  buy,  sell,, or  hold 
securities,  that  it  may  be  subject  to 
revision  or  withdrawal  at  any  time  by 
the  assigning  rating  organization,  and 
that  each  rating  should  be  evaluated 


in 


dependently  of  any  other  rating;  and 
(ix)  Any  published  designation 
reflecting  the  results  of  any  other 
evaluation  done  by  the  rating 
organization  in  connection  with  the 
rating,  along  with  an  explanation  of  the 
designation's  meaning  and  the  relative 
rank  of  the  designation. 

Instructions  tu  Item  202 

1.  For  purposes  of  paragraph  (d),  thp 
term  nationally  recognized  statistical 


rating  organization  shall  have  the  same 
meaning  as  used  in  §  240.15c3- 
l{c)(2)(vi){F)  of  this  chapter. 

2.  A  registrant  shall  disclose  any 
material  limitations  to  the  security 
rating  on  the  outside  front  cover  page  of 
the  prospectus. 

3.  If  a  registrant  includes  information 
about  security  ratings  in  a  prospectus 
pursuant  to  paragraph  (d).  the  registrant 
shall  update  the  description  of  each 
rating  as  set  forth  in  this  instruction  3: 

A.  If  a  change  in  a  rating  already 
included  in  the  prospectus  is  available 
subsequent  to  the  filing  of  the 
registration  statement,  but  prior  to  its 
effectiveness,  the  registrant  shall 
include  such  rating  change  in  the  final 
prospectus.  If  the  rating  change  is 
material,  or  if  the  registrant  is  required 
to  disclose  a  materially  different  rating 
from  any  disclosed  rating  which 
becomes  available  during  this  period, 
the  registrant  shall  amend  the" 
registration  statement  to  include  the 
rating  change  or  the  additional  rating 
and  should  consider  recirculating  the 
preliminary,  prospectus. 

B.  If  an  additional  rating  that  the 
registrant  is  required  to  disclose,  or  if  a 
material  change  in  a  rating  already 
included,  becomes  available  during  any 
period  in  which  offers  or  sales  are  being 
made,  the  registrant  shall  disclose  such 
additional  rating  or  rating  change  by 
means  of  a  post-effective  amendment,  or 
sticker  to  the  prospectus  pursuant  to 

§  230.424(b)  of  this  chapter.  However,  a 
post-effective  amendment  or  sticker  is 
not  required  in  the  case  of  a  registration 
statement  on  Form  S-3  (§  239.13  of  this 
chapter)  if  the  registrant  timely 
discloses  the  additional  rating  or  the 
rating  change  in  a  document 
incorporated  by  reference  into  the 
registration  statement  subsequent  to  its 
effectiveness  and  prior  to  termination  of 
the  offering. 

4.  If  a  registrant  discloses  a  security 
rating  not  assigned  by  an  NRSRO,  the 
registrant  also  should  include  the 
written  consent  of  the  non-NRSRO 
rating  organization.  With  respect  to  the 
written  consent  of  any  NRSRO,  see 

§  230.436(g)  of  this  chapter.  When  the 
registrant  has  filed  a  registration 
statement  on  Form  F-9  (§  239.39  of  this 
chapter),  see  §  230.436(g)  of  this  chapter 
with  respect  to  the  written  consent  of 
any  rating  organization  specified  in  the 
Instruction  to  paragraph  (A)(2)  of 
General  Instruction  I  of  Form  F-9. 


PART  2J»-STANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

4.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Autbmity:  15  U.S.C.  77e.  77f,  77g,  77h,  77j, 
77k.  77s.  77aa(25),  77aa{26).  77ddd,  77eee, 
77ggg.  77hhh,  77iii.  77jjj,  77nnn,  77sss,  78c, 
78i.  78/.  78m,  78n,  780.  78w,  78//,  7,9e,  79n. 
79t.  80a-8,  80a-29,  80a-30,  80a-37*  80b-ll, 
unless  otherwise  noted. 


§229.10    [Amended] 

5.  By  removing  paragraph  (c)  of 
§229.10. 

6.  By  amending  §  229.202  to  add 
paragraph  (g)  and  Instructions  6  through 
9  to  Item  202  to  read  as  follows: 

§229.202    (Item  202.t  Description  of 
registrant's  securities. 

*        *        •        •        • 

(g)  Security  Ratings. 

(l)(i)  If  a  registrant  has  obtained  a 
security  rating  from  a  nationally 
recognized  statistical  rating  organization 
("NRSRO")  with  respect  to  a  class  of 
securities  being  registered  under  the 
Securities  Act  or  any  rating  (whether  or 
not  assigned  by  an  NRSRO)  is  used  in 
the  offer  or  sale  of  the  securities  by  any 
participant  in  an  offering,  the  registrant 
shall  include  in  the  forepart  of  the 
prospectus  the  information  required  by 
this  paragraph  (g)  for  each  such  rating 
obtained  or  used.  " 

(ii)  If  a  registrant  voluntarily  discloses 
any  security  rating  assigned  by  a  rating 
organization  other  than  an  NRSRO  in  a 
prospectus  or  registration  statement 
under  the  Securities  Act,  the  registrant 
shall  include  in  the  prospectus  the 
information  required  by  this  paragraph 

(iii)  If  a  registrant  is  required  to 
disclose  a  change  in  a  security  rating 
pursuant  to  Item  9  of  Form  8-K  (17  CFR 
249.308).  the  registrant  shall  disclose 
the  information  required  by  this 
paragraph  (g)  to  the  extent  not  disclosed 
previously,  or  to  the  extent  different. 

(2)  Whenever  a  registrant  discloses  a 
security  rating  pursuant  to  this 
paragraph  (g).  the  registrant  shall 
disclose  the  following  for  each  security 
rating  disclosed: 

(i)  The  identity  of  the  rating 
organization  assigning  the  rating;- 

(ii)  The  rating  assigned; 

(iii)  The  relative  rank  of  the  rating 
vdthin  the  assigning  rating 
organization's  overall  classification 
system; 

(iv)  A  description  of  what  the  rating 
addresses; 


(v)  All  material  scope  limitations  of 
the  rating; 

(vi)  Any  material  differences  between 
the  terms  of  the  security  as  assumed  in 
rating  the  security,  and  the  terms  of  the 
security  as  specified  in  the  governing 
instruments; 

(vii)  Any  material  differences  in  the 
terms  of  the  security  as  assumed  in 
rating  the  security,  and  the  terms  of  the 
security  as  marketed  to  investors; 

(viii)  A  statement  informing  investors 
that  a  security  rating  is  not  a 
recommendation  to  buy,  sell,  or  hold 
securities,  that  it  may  be  subject  to 
revision  or  withdrawal  at  any  time  by 
the  assigning  rating  organization,  and 
that  each  rating  should  be  evaluated 
independently  of  any  other  rating;  and 

(ixj  Any  published  designation 
reflecting  the  results  of  any  other 
evaluation  done  by  the  rating 
organization  in  connection  with  the 
rating,  along  with  an  explanai,..-.!  of  the 
designation's  meaning  and  the  relative 
rank  of  the  designation. 

Instructions  to  Item  202. 

*        •        •         •         * 

6.  For  purposes  of  paragraph  (g).  the 
term  nationally  recognized  statistical 
rating  organization  shall  have  the  same 
meaning  as  used  in  §  240.15c3- 
l(c)(2)(vi)(F). 

7.  A  registrant  shall  disclose  any 
material  limitations  to  the  security 
rating  on  the  outside  front  cover  page  of 
the  prospectus. 

8.  If  a  registrant  includes  information 
about  security  ratings  in  a  prospectus 
pursuant  to  paragraph  (g),  the  registrant 
shall  update  the  description  of  each 
rating  as  set  forth  in  this  instruction  8: 

A.  If  a  change  in  a  rating  already 
included  in  the  prospectus  is  available 
subsequent  to  the  filing  of  the 
registration  statement,  but  prior  to  its 
effectiveness,  the  registrant  shall 
include  such  rating  change  in  the  final 
prospectus.  If  the  rating  change  is 
material,  or  if  the  registrant  is  required 
to  disclose  a  materially  different  rating 
from  any  disclosed  rating  which 
becomes  available  during  this  period, 
the  registrant  shall  amend  the 
registration  statement  to  include  the 
rating  change  or  the  additional  rating 
and  should  consider  recirculating  the 
preliminary  prospectus. 

B.  If  an  additional  rating  that  the 
registrant  is  required  to  disclose,  or  if  a 
material  change  in  a  rating  already 
included,  becomes  available  during  any 
period  in  which  offers  or  sales  are  being 
made,  the  registrant  shall  disclose  such 
additional  rating  or  rating  change  by 
means  of  a  post-effective  amendment,  or 
sticker  to  the  prospectus  pursuant  to 

§  230.424(b)  of  this  chapter.  However,  a 
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post-effective  amendment  or  sticker  is 
not  required  in  the  case  of  a  registration 
statement  on  Form  S-3  (§  239.13  of  this 
chapter)  if  the  registrant  timely 
discloses  the  additional  rating  or  the 
rating  change  in  a  document 
incorporated  by  reference  into  the 
registration  statement  subsequent  to  its 
effectiveness  and  prior  to  termination  of 
the  offering. 

9.  If  a  registrant  discloses  a  security 
rating  assigned  by  a  non-NRSRO,  tlie 
registrant  also  should  include  the 
UTitten  consent  of  the  non-NRSRO 
rating  organization.  With  respect  to  the 
written  consent  of  any  NRSRO,  see 
§  230.436(g)  of  this  chapter.  When  the 
registrant  has  filed  a  registration 
statement  on  Form  F-9  |§  239.39  of  this 
chapter),  see  §  230.436(g)  of  this  chapter 
with  respect  to  the  written  consent  of 
any  rating  organization  specified  in  the 
Instruction  to  paragraph  (A)(2)  of 
General  Instruction  I  of  Form  F-9. 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

7.  The  authority  citation  fur  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g,  77h.  77), 
77s.  77SSS,  78c.  78/,  73m,  78n,  78o,  78w, 
78//(d),  79t,  30a-8,  80a-29.  80a-30.  and  80a- 
37,  unless  otherwise  noted. 

***** 

8.  By  amending  §  230.134  by  revising 
paragraph  (a)(14)  to  read  as  follows: 

§230.134    Communications  not  deemed  a 
prospectus. 

***** 

(a)*  •  • 

(14)(i)  With  respect  to  any  class  of 
securities,  the  security  rating(s)  assigned 
to  the  class  of  securities  by  any 
nationally  recognized  statistical  rating 
organization(s)  and  the  name(s)  of  the 
nationally  recognized  statistical  rating 
organization{s)  which  assigned  such 
rating(s),  and  with  respect  to  any  class 
of  securities  registered  on  Form  F-9 
(§  239.39  of  this  chapter),  the  security 
rating(s)  assigned  to  the  class  of 
securities  by  any  other  rating 
organization(s)  specified  in  the 
Instruction  to  paragraph  (a)(2)  of 
General  Instruction  I  of  Form  F-9  and 
the  name(s)  of  the  rating  organization(s) 
which  assigned  such  rating(s). 

(ii)  For  the  purpose  of  paragraph 
(a)(14)(i)  of  this  section,  the  term 
nationally  recognized  statistical  rating 
organization  shall  have  the  saine 
meaning  as  used  in  §  240.15c3- 
1  (c)(2)(vi)(F)  of  this  chapter. 

(iii)  For  the  purpose  of  paragraph 
(a)(14)(i)  of  this  section,  the  term  class 
of  securities  shall  not  include  a  class  of 


securities  issued  by  a  registered 
investment  company  that  does  not 
constitute  a  class  of  senior  securities  for 
purposes  of  Section  18  of  the 
investment  Companv  Act  of  1940  (15 
U.S.C.§80a-18). 
***** 

9.  By  amending  §  230.430A  by 
revising  paragraph  (a)  to  read  as  follows: 

§  230.430A     Prospectus  in  a  registration 
statement  at  the  time  of  effectiveness. 

(a)  The  form  of  prospectus  filed  as 
part  of  S  registration  statement  that  is 
declared  effective  may  omit  information 
with  respect  to  the  public  offering  price, 
underwriting  syndicate  (including  any 
material  relationships  between  the 
registrant  and  underwriters  not  named 
therein),  underwriting  discounts  or 
commissions,  discounts  or  commissions 
to  dealers,  amount  of  proceeds, 
conversion  rates,  call  prices,  final 
security  ratings,  and  other  items 
dependent  upon  the  offering  price; 
delivery  dates,  and  terms  of  the 
securities  dependent  upon  the  offering 
date;  and  such  form  of  prospectus  need 
not  contain  such  information  in  order 
for  the  registration  statement  to  meet  the 
requirements  of  Section  7  of  the 
Securities  Act  (15  U.S.C.  §  77g)  for  the 
purposes  of  Section  5  of  the  Securities 
Act  (15  U.S.C.  §  77e),  Provided  that: 

(1)  The  securities  to  be  registered  are 
offered  for  cash; 

(2)  The  registrant  furnishes  the 
undertakings  required  by  Item  512(i)  of 
Regulation  S-K  (§229.512(i}of  this 
chapter);  and 

(3)  The  information  omitted  in 
reliance  upon  this  paragraph  (a)  from 
the  form  of  prospectus  filed  as  part  of 

a  registration  statement  that  is  declared 
effective  is  contained  in  a  form  of 
prospectus  filed  with  the  Commission 
pursuant  to  §  230.424(b)  or  §  230.497(h); 
except  that  if  such  form  of  prospectus  is 
not  so  filed  by  the  later  of  five  business 
days  after  the  effective  date  of  the 
registration  statement  or  five  business 
days  after  the  effectiveness  of  a  post- 
effective  amendment  thereto  that 
contains  a  form  of  prospectus,  or 
transmitted  by  a  means  reasonably 
calculated  to  result  in  filing  with  the 
Commission  by  that  date,  the 
information  omitted  in  reliance  upon 
this  paragraph  (a)  must  be  contained  in 
an  effective  post-effective  amendment  to 
the  jegistration  statement. 
*        •        •        *        • 

10.  By  amending  §  230.436  by  revising 
paragraph  (g)  to  read  as  follows: 

§  230.436    Consents  required  in  special 
cases. 


(g)(1)  Notwithstanding  the  provisions 
of  paragraphs  (a)  and  (b)  of  this  section, 
the  security  rating  assigned  to  a  class  of 
securities  by  a  nationally  riscognized 
statistical  rating  organization,  or,  with 
respect  to  registration  statements  on 
Form  F-9  (§  239.39  of  this  chapter),  by 
any  other  rating  organization  specified 
in  the  Instruction  to  paragraph  (a)(2)  of 
General  Instruction  I  of  Form  F-9,  shall 
not  be  considered  a  part  of  the 
registration  statement  prepared  or 
certified  by  a  person  within  the  meaning 
of  Sections  7  and  11  of  the  AcL(15, 
U.S.C.  §§776,  77k). 

(2)  For  the  purpose  of  paragraph  (g)(l} 
of  this  section,  the  term  nationally 
recognized  statistical  rating 
organization  shall  have  the  same 
meaning  as  used  in  §  240.1 5c3- 
l(c)(2)(vi)(F)  of  this  chapter. 

(3)  For  the  purpose  of  paragraph  (g)(1) 
of  this  section,  the  term  class  of 
securities  shall  not  include  a  class  of 
securities  issued  by  a  registered 
investment  company  that  does  not 
constitute  a  class  oi  senior  securities  for 
purposes  of  Section  18  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  §80a-18). 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

11.  The  authority  citation  for  Part  249 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  78a,  et  ^eq..  unless 
otherwise  noted; 

***** 

12.  By  amending  Form  8-K 
(referenced  in  §249.308)  by  revising 
General  Instruction  B.l.  to  read  as 
follows: 

Form  8-K 
****** 

General  Instructions 

*        *        *   .     *        * 

B.  Events  to  be  Reported  and  Time  for 
Filing  of  Reports 

1.  A  report  on  this  form  is  required  to 
be  filed  upon  the  occurrence  of  any  one 
or  more  of  the  events  specified  in  Items 
1—4,  6,  8,  and  9  of  this  form.  A  report 
of  an  event  specified  in  Items  1-3  is  to 
be  filed  within  15  calendar  days  after 
the  occurrence  of  the  event.  A  report  of 
an  event  specified  in  Items  4  or  6  is  to 
be  filed  within  5  business  days  after  the 
occurrence  of  the  event;  if  the  event 
occurs  on  a  Saturday,  Sunday,  or 
hohday  on  which  the  Commission  is  not 
open  for  business,  then  the  5  business 
day  period  shall  begin  to  rtm  on  and 
include  the  first  business  day  thereafter. 
A  report  on  this  form  pursuant  to  Item 
8  is  required  to  be  filed  within  15 
calendar  days  after  the  date  on  which 
the  registrant  m^akes  the  determination 


to  use  a  fiscal  year  end  different  from 
that  used  in  its  most  recent  filing  with 
the  Commission.  A  report  on  this  form 
pursuant  to  Item  9  is  required  to  be  filed 
within  15  calendar  days  after  the  date 
on  which  a  rating  organization  advises 
the  registrant  of  a  material  change  in 
rating(s). 

•  •        *        •        • 

13.  By  amending  Form  8-K 
(referenced  in  §  249.308)  to  add  Item  9 
to  read  as  follows: 

Form  8-K  - 

•  *        *     ■^   •        * 

Item  9.  Change  in  Security  Ratings,  (a) 
If  there  is  a  material  change  in  a  security 


ratmg  assigned  to  any  outstanding  class 
of  a  registrant's  securities,  which  rating 
either  has  been  obtained  from  a 
nationally  recognized  statistical  rating 
organization  (as  defined  in  Item 
202(g){l)(i)  of  Regulation  S-K  or  Item 
202(d)(l)(i)  of  Regulation  S-B).  or  has 
been  disclosed  by  the  registrant  in  a 
registration  statement  or  prospectus 
filed  under  die  SecuriUes  Act.  die 
registrant  shall  describe  die  rating 
change  and  shall  disclose  all 
information  required  by  Item  202(g)(2) 
of  Regulation  S-K  (§  229.202(g)(2)  of 
this  chapter)  (or  Item  202(d)(2)  of 
Regulation  S-B,  if  applicable 
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(§  228.202(d)(2)  of  diis  chapter)),  to  die 
extent  not  disclosed  previously. 

(b)  For  die  purpose  of  paragraph  (a)  of 
this  item,  the  term  "nationally 
recognized  statistical  rating 
organization"  shall  have  die  same 
meaning  as  used  in  §  240.15c3- 

l(c)(2)(vi)(F)  of  this  chapter. 
. 

Dated:  August  31.  1994. 

By  the  Commission. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  94-21924  Filed  9-6-94;  8:45  am) 
BILUNG  CODE  6010-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnetowe  Nos.  39-7085;  34-34616;  IC- 
20506;  bitamalional  Safto*  Release  No. 
706);  File  No.  87-23-04] 

Nationally  Recognized  Statistical 
Rating  Organizations 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Concept  release. 

SUMMARY:  The  Seciuitjes  and  Exchange 
Commission  ("Commission")  solicits 
recommendations  on  the  Commission's 
role  in  using  the  ratings  of  nationally 
recognized  statistical  rating 
organizations  ("NRSROs").  Because  of 
the  expanded  use  of  credit  ratings  in  the 
Commission's  rules,  the  Commission 
believes  that  it  is  appropriate  to 
examine  the  process  employed  by  the 
Commission  to  designate  rating  agencies 
as  NRSROs  and  the  nature  of  the 
Conmiission's  oversight  role  with 
respect  to  NRSROs. 

DATES:  Comments  should  be  received  on 
or  before  December  6,  1994. 
ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 
copies  thereof  with  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.VV.. 
Washington,  DC  20549.  All  written 
comments  should  refer  to  File  No.  S7- 
23-94.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  PHiblic 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington,  DC  20549. 
FOR  FlIRTHER  INFORMATION  CONTACT; 
Michael  A.  Macchiaroli,  202/942-0132, 
Roger  G.  Coffin,  202/942-0136  or 
Elizabeth  K.  King,  202/942-0140. 
SUPPtEMENTARY  INFORMATION: 

L  Introduction  and  Background 

In  recent  years,  the  credit  ratings 
issued  by  agencies  that  are  recognized 
as  nationally  recognized  statistical 
rating  agencies  ("NRSROs")  have 
attained  an  increased  level  of 
importance  within  the  context  of  the 
Commission's  rules  and  regulations. 
The  Commission  looks  to  the  credit 
ratings  issued  by  NRSROs  in  a  variety 
of  contexts,  and  for  different  purposes, 
to  distinguish  among  various  grades  of 
debt  and  other  rated  securities. 

The  increasing  utilization  of  credit 
ratings  as  a  component  in  Commission 
rules,  in  turn,  has  prompted  a  number 
of  domestic  and  foreign  rating  agencies 
to  seek  NRSRO  status.  Currently,  the 
Commission's  rules  do  not  define  the 
term  "NRSRO,"  nor  is  there  a  formal 
mechanism  for  monitoring  the  activities 


of  agencies  that  have  been  recognized  as 
NRSROs.  Accordingly,  the  Commission 
believes  that  it  is  appropriate  to  issue  a 
concept  release  soliciting  comment  on 
the  appropriate  role  of  ratings  in  the 
federal  securities  laws,  and  the  need  to 
establish  formal  procedures  for 
designating  and  monitoring  the 
activities  of  NRSROs. 

A.  The  Development  of  the  Term 
"NRSRO" 

In  1975,  the  Commission  adopted  the 
uniform  net  capital  Rule,  Rule  15c3-l 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),  which  in  part 
also  Incorporated  the  use  of  ratings 
issued  by  NRSROs  in  connection  with 
certain  provisions  of  the  net  capital 
rule.'  Rule  15c3-l  requires  broker- 
dealers,  when  computing  net  capital,  to 
deduct  from  net  worth  certain 
percentages  of  the  market  va !  ue 
("haircuts")  of  their  proprietary 
securities  positions.  Haircuts  serve  as  a 
safeguard  against  the  risks  associated 
with  fluctuations  in  the  price  of  each 
broker-dealer's  proprietary  securities. 
Broker-dealers'  proprietary  positions  in 
commercial  paper,  nonconvertible  debt 
securities  and  nonconvertible  preferred 
stock  are  accorded  preferential 
treatment  under  the  net  capital  rule,  in 
the  form  of  reduced  haircuts,  if  the 
instruments  are  rated  investment  grade 
by  at  least  two  NRSROs.^  The 
Commission  did  not  attempt  to  define 
the  term  in  the  context  of  the  net  capital 
rule  and,  in  using  the  term  subsequently 
in  other  regulatory  contexts,  the 
Commission  generally  has  stated  that 
the  term  should  have  the  same  meaning 
as  it  does  for  purposes  of  the  net  capital 
rule.* 

B.  Expanded  Use  of  the  Term  "NRSRO" 
and  Utilization  of  the  Ratings  Assigned 
to  Securities  by  NRSROs 

Over  time,  the  NRSRO  concept  has 
been  incorporated  into  other  areas  of  the 
federal  securities  laws  and  Congress 
Itself  employed  the  terra  "NRSRO"  in 


•  17  CFR  240.15C3-1.  See  Adoption  of 
Amendments  to  Rule  15c3-1  and  Adoption  of 
Alternative  Net  Capita)  Requirement  for  Certdin 
Brokers  and  Dealers,  Exchange  Act  Release  No. 
11497  (June  26. 1975).  40  FR  29799  (July  16.  1975). 

'See  17  CFR  15c3-l(cK2)(vi)(E)  (hain^U 
applicable  to  commercial  paper  that  has  been  rated 
In  one  of  the  three  highest  categories  hy  at  leasl  rwo 
NRSROsk  17CFR  15c3-l(c)(2)<vi)(n  (haircuts 
applicable  to  nonconvertible  debt  securities  that  are 
rated  in  one  of  the  four  highest  rating  categories  by 
si  le«««  two  NRSROs);  17  CFR  15ca-l(c)(2)(vi)(H) 
(haircuts  applicable  to  cumulative,  nonconvertible 
preferred  stock  rated  in  one  oithe  four  highest 
rating  categories  by  at  least  two  NRSROs). 

'See,  e^..  Rule  2d-7  under  the  Investment 
CoBopany  Act  of  1940. 17  CFR  270.2a-7  (the  term 
"NRSRO"  is  defined  to  mean  any  NRSRO  "as  that 
term  l4  used  In  Rule  15c3-l.  .  .  .'*). 


the  definition  of  "mortgage  related 
security."  Pursuant  to  Section  3(a)(41) 
of  the  Exchange  Act,  which  was  added 
by  the  Secondary  Mortgage  Market 
Enhancement  Act  of  1984,*  a  mortgage 
related  security  must,  among  other 
things,  be  rated  in  one  of  the  two 
highest  rating  categories  by  at  least  one 
NRSRO.s  Although  Congress  did  not . 
define  what  it  meant  by  an  NRSRO,  its 
reliance  on  the  term  used  in 
Commission  rules  is  significant  because 
it  reflects  a  congressional  recognition 
that  the  "term  has  acquired  currency  as 
a  term  of  art."* 

In  addition,  several  regulations  issued 
pursuant  to  the  Securities  Act  of  1933 
("Sectirities  Act"),'  the  Exchange  Act," 
and  the  Investment  Company  Act  of 
1940  ( "hivestment  Company  Act")** 
have  incorporated  the  term  "NRSRO"  as 
it  is  used  in  the  net  capital  rule.  For 
example,  the  Commission  employs 
NRSRO  ratings  as  a  basis  for 
distinguishing  between  certain  types  of 
securities  that  may  be  issued  using 
simplified  registration  procedures  under 
the  Securities  Act.  •<>  NRSRO  ratings  also 
are  employed  in  connection  with 
investment  restrictions  applicable  to 
money  market  funds.  Rule  2a-7  under 
the  Investment  Company  Act  requires  a 
money  market  fund  to  limit  its 
investments  to  securities  that  are 
"Eligible  Securities,"  ' '  which,  among 
other  things,  are  securities  rated  in  one 
of  the  two  highest  rating  categories  for 


*Pub.  U  No.  96-440,  §  101,  98  Stat.  Ib89,  16a9 
11984).  Sp«?  15  tJ.S.C.  78c(d)r41). 

'  In  1989,  Congress  added  the  term  NRSRO  to 
Section  1831e  of  the  Federal  Deposit  Insurance  A>4, 
which  prescribes  the  permissible  activities  of 
savings  associations  in  defining  the  term 
"investment  grade."  12  U.S.C  §  1831e|d)(4)IA). 
Under  Section  1831e(d)(4)(A).  any  corporate  debt 
security  is  not  of  "investment  grade"  unless  the 
security  is  rated  in  one  of  the  four  highest  riif<»gori*?'j 
by  at  least  one  NRSRO. 

«H.R.  Rep.  No.  994.  98th  Cong.,  2d  Sess.  46 
(1984)  (appending  Statement  of  Charles  C  Cox, 
Commissioner,  Securities  and  Exchange 
Commission,  to  the  Subcommittee  on 
Telecommunications,  Consumer  Protection,  and 
Finance  of  the  House  Conunittee  ob  Energy  and 
Commerce,  March  14, 1984). 

'See,  e.g..  Regulation  S-K  (17  QH  229.10);  Rule 
436  (17  CFR  230.436);  Form  S-3  (17  CFR  239.13); 
Forms  F-2  and  F-3  (17  CFR  239.32,  239.33). 

•See,  e.g..  Rule  lOb-6  (17  CFR  240.106-6).  Se«? 
also  Form  1 7-H  ( 1 7  CFR  249.328T). 

»Sce,  eg..  Rule  2a-7  (17  CFR  270.2a-7):  Rule  lOf- 
3  (17  CFR  270.ief-3);  Rule  3a-7  (17  CFR  270.3«- 
7).  Cf.  Investment  Company  Act  Release  No.  19716, 
58  FR  49425  (SepL  23,  1993)  (amending  Rule  12d3- 
1  by,  among  other  things,  dropping  the  requirement 
that  Investment  companies  limit  their  purchases  of 
debt  securities  issued  by  securities-related 
businesses  to  those  that  are  investment  grade). ' 

•o  See  Adoption  of  Integrated  Disclosure  System, 
Securities  Act  Release  No.  6383  (Mar.  16, 19821 
Adoption  of  Simplification  of  Registration 
Procedures  for  Primary  Securities  Offerings, 
Securities  Act  Release  No.  6964  (Oct.  22, 1992) 

•'Se<7l7fTR270.2a-7. 


short-term  debt  by  the  requisite  number 
of  NRSROs. 

Rule  3a-7  under  the  Investment 
Company  Act,  which  exempts  certain 
structured  financing  from  registering 
under  and  complying  with  the 
Investment  Company  Act,  also  utilizes 
the  ratings  of  NRSROs. '2  Under 
paragraph  (2)(a)  of  Rule  3a-7,  an  issuer 
of  fixed  income  securities  that  are  rated 
in  one  of  the  four  highest  categories  by 
at  least  one  NRSRO  is  deemed  not  to  be 
an  investment  company  under  the. 
Investment  Company  Act.  In  adopting 
the  rule,  the  Commission  recognized 
that  rating  agencies  had  been 
"successful  in  analyzing  the  structural 
integrity  of  financing  •  •  *  (and) 
appear  to  have  been  a  major  factor  in 
investor  acceptance  of  structured 
financing." '3 

In  proposing  Rule  3a-7,  the 
Commission  requested  specific 
comment  on  whether  a  rating 
requirement  was  necessary  and,  if  not. 
on  what  alternative  bases  the 
Commission  should  exclude  structured 
financing  from  the  Investment  Company 
Act.  The  Commission  also  requested 
comment  on  whether  rating  agencies 
should  be  subject  to  additional 
regulatory  requirements.  Those 
commentators  who  specifically 
addressed  the  issue  registered  strong 
support  for  use  of  NRSRO  ratings  in  the 
structured  financing  context.  The  North 
American  Securities  Administrators 
Association,  Inc.  and  the  Investment 
Company  Institute  ("ICI"J  opposed 
reliance  on  NRSRO  ratings  in  this 
context.  Of  the  commentators 
addressing  additional  regulatory 
requirements  for  rating  agencies 
generally,  a  large  majority  opposed 
Commission  regulation  of  rating 
agencies,  whereas  several  others  argued 
that  questions  of  regulator)'  oversight 
should  be  addressed  separately  from  the 
merits  of  the  proposed  rule.  The  ICI  was 
the  only  commentator  supporting 
additional  government  oversight. 
Finally,  Rule  lOh-6  under  the 
Exchange  Act,  which  prohibits  persons 
participating  in  a  distribution  of 
securities  frtim  artificially  conditioning 
the  market  for  the  securities  in  order  to 
facilitate  the  distribution,  employs  an 
NRSRO  concept  as  well.  Generally.  Rule 
lOb-6  exempts  certain  transactions  in 
nonconvertible  debt  and  nonconvertible 
preferred  securities  frtim  its  coverage  if 
the  securities,  among  other  things,  are 


rated  investment  grade  by  at  least  one 
NRSRO.'* 

The  utilization  of  NRSRO  ratings, 
therefore,  is  an  important  component  of 
the  Commission's  regulatory  program. 
Initially,  the  Commission  solicits 
comment  as  to  whether  it  should 
continue  to  employ  in  its  rules  the  term 
"NRSRO"  and  the  ratings  assigned  to 
various  debt  and  other  rated  securities 
by  NRSROs.  The  Commission  also 
invites  commentators  to  consider 
alternative  means  by  which  the 
Commission  could  distinguish  among 
various  grades  of  debt  and  other  rated 
securities. 

In  addition,  with  the  advent  of  limited 
scope  ratings  of  the  type  applied,  for 
example,  to  "cash  flow  securities,"  »5 
and  with  the  proliferation  of  structured 
securities  subject  to  substantial  non- 
credit  payment  risks,  it  is  appropriate  to 
review  the  regulatory  use  of  ratings  and 
to  specify,  if  necessary,  what  types  of 
ratings  fall  within  each  of  the  regulatory 
provisions  that  refer  to  specific  ratings. 
We  also  request  comment  regarding 
whether  a  limited  scope  rating  by 
NRSROs  should  qualify  for  the 
exemption  bom  UabiUty  under  section 
1 1  of  the  Securities  Act.  >« 

Rating  agencies  and  other 
organizations  have  developed  ratings  of 
open-end  and  other  types  of  investment 
companies.  These  ratings  serve  a 
number  of  purposes.  "Three  rating 
agencies,  Fitch  Investors  Service.  Inc. 
("Fitch"),  Standard  &  Poor's 
Corporation  ("Standard  &  Poor's"),  and 
Moody's  Investors  Service,  Inc. 
("Moody's"),  issue  ratings  that  assess 
the  safety  of  principal  invested  in  a 
money  market  mutual  fund.  These 
rating  agencies  also  have  begun  to  rate 
different  characteristics  of  bond  funds.  >^ 


'^  Exclusion  from  the  Definition  of  Investment 
Company  for  Structured  Financing,  Investment 
Company  Act  Release  No.  19105  (November  19. 
1992).  52  SEC  Dkt.  4014.   . 

•^M.  at  4028. 


>*See  17  CFR  240.10b-6(a)(4)(xiii).  In  addition, 
the  Board  of  Governors  of  the  Federal  Reserve 
System  uses  the  term  "NRSRO"  in  Regulation  T. 
See  12  CFR  Part  220. 

"A  cash  flow  security  represents  an  interest  in 
a  pool  of  several  classes  of  previously  issued 
unrelated  mortgage  backed  securities,  which 
typically  are  highly  sensitive  to  principal 
prepayment  speed  and  have  volatile  yields.  The 
Commission  has  been  informed  that  certain 
NRSROs  have  developed  rating  techniques  to 
measure  the  likelihood  that  holders  of  a  particular 
class  of  securities  will  receive  a  specified  dollar 
amount  by  the  maturity  date,  without  regard  to 
whether  such  payment  amount  constitutes  interest 
or  principal  repayment.  Assessing  the  likelihood  of 
receipt  of  this  cash  flow  combines  both  a  credit 
rating  and  non-credit  payment  evaluation  of 
prepay  ments  on  the  underlying  pooled  securities, 
and  thus  represents  a  significant  departure  firom 
traditional  credit  rating  techniques.  The 
Commission  is  issuing  a  release  that  proposes 
amendments  with  respect  to  the  use  of  securities 
ratings  in  disclosure  documents.  See  Securities  Act 
Release  No.  33-7086  (Aug.  31,  1994). 

'» 15  U.S.C  5  77k.  See  also  i7  CFR  §  230.436(g|. 

"-The  mutual  fund  ratings,  generally,  are 
accompanied  by  a  suffix  [e.g..  an  "m"  to  indicate 


For  example.  Fitch,  Standard  &  Poor's, 
and  Moody's  each  issue  bond  fund 
ratings  designed  to  identify  the  degree 
of  credit  risk  in  a  bond  fund's 
underlying  investments.  Fitch  and 
Standard  ^  Poor's  also  issue  bond  fund 
"stabihty"  or  "market  risk"  ratings  that 
purport  to  quantify  the  potential 
volatility  of  the  market  value  of  bond 
fund  shares,  based  on  an  analysis  of 
interest  rate  risk,  spread  risk,  currency 
risk,  and  the  fund's  use  of  derivatives.'* 
Other  organizations  issue  mutual  fund 
risk  ratings  that  are  designed  to  quantify 
different  types  of  investment  risk.  These 
ratings  may  provide  investors  with 
information  that  may  be  useful  in 
assessing  the  risks  of  investing  in  a 
mutual  fund;  however,  they  also  may 
create  expectations  of  investment 
performance  that  may  not  be  achieved, 
notwithstanding  disclaimers  that  they 
are  not  projections  of  future  results. 
Comment  is  requested  regarding 
whether  the  Commission  should 
encourage  or  require  these  types  of 
ratings  to  be  disclosed  in  fund 
prospectuses,  sales  literature,  and 
advertisements.  Commenters  are  asked 
to  address  the  type  of  disclosure  that 
should  accompany  these  types  of  ratings 
to  assure  that  their  significance  and 
limitations  are  appreciated  by  investors, 
and  any  other  appropriate  conditions  for 
their  use  in  fund  prospectuses  and 
advertisements  (such  as  conditions  to 
assure  that  an  issuer  will  only  use  a 
rating  that  is  current  and  that  changes  . 
in  a  fund  rating  are  promptly  disclosed 
to  investors).  Comment  is  requested  as 
to  whether  these  ratings  may  lead  an 
investor  to  select  a  fund  based  solely  on 
a  fund's  ratings  rather  than  other 
information  that  bears  on  the 
appropriateness  of  the  fund  for  the 
investor's  investment  objectives  and 
goals.  Finally,  comment  is  requested  on 
whether  Rule  436(g)  under  the 
Securities  Act  should  be  amended  so 
that  a  fund  could  include  these  types  of 
ratings  in  its  registration  statements 
without  having  to  provide  a  written 
consent  conveying  expert  liability  to  the 
organization  preparing  the  ratings. '^ 


a  money  market  fund  rating  or  an  '{"  to  indicate 
a  bond  fund  rating)  to  differentiate  them  from 
traditional  bond  and  preferred  slock  ratings. 

'•  See  Bond  Fund  Rating  Guidelines,  Fitch 
Research.  )une  14. 1993:  Bond  Fund  Bisk  Rating 
Criteria.  Standard  &  Poors  Credit  Week  (Jan.  17 
1994). 

'*  Mutual  fund  ratings  relate  to  the  fund's  equity 
securities.  Currently,  because  Rule  436(g)  under  the 
Securities  Act  does  not  cover  equity  securities,  a 
fund  would  be  required  to  file  an  N'RSRO's  consent 
if  the  rating  assigned  by  the  N'RSRO  to  the  funds 
common  stock  is  disclosed  in  the  fund's  prospectus. 
Because  NRSROs.  generally,  will  not  provide  the 
required  consent,  funds  have  been  unable  to  use 
N'RSRO  ratings  in  their  prt>spectuses.  In  1986.  the 

Conlinuvd 
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Further  questions  regarding  NRSROs  are 
set  forth  t)elow. 

II.  Designating  and  Nfonitoring  NRSROs 

A.  Designation  of  NRSROs 

Six  rating  organizations  currently  are 
"designated"  as  NRSROs  for  purposes  of 
the  net  capffal  rule:  20  (i)  Standard  & 
Poor's;  (2)  Moody's;  (3)  Fitch;  (4)  Duff  & 
Phelps,  Inc.  ("Duff  &  Phelps");  2'  (5) 
Thomson  BankWatch,  Inc. 
("BankWatch");2z  and  (6)  IBCA  Limited 
and  its  subsidiary,  IBCA  Inc. 
(collectively  known  as  ■■IBCA").^^ 
Standard  &  Poor's,  Moody's  and  Fitch 
were  the  only  rating  agencies  initially 
designaifcd  as  NRSROs  by  the  Division 
of  Market  Regulation  ("EHvision").  The 
Division  indirectly  designated  these 
three  rating  agencies  as  NRSROs  by 
granting  no-action  relief  to  broker- 
dealers  who  sought  assurances 
concerning  their  status  as  NRSROs  for 
purposes  of  the  net  capital  rule. 
Subsequently,  based  on  requests 
directly  from  rating  agencies,  the 
Division  provided  no-action  assurances 
to  three  additional  rating  agencies,  Duff 
&  Phelps,  BankWatch  and  IBCA.  that 
they  would  be  considered  NRSROs  for 
purposes  of  the  net  capital  nile. 


JMI 


Commission  proposed  to  exiflnd  Rule  436(,g)  :o 
ratings  of  money  market  fund  securities.  See 
InvesLTien!  rompa.ny  Act  Release  No.  14984  {\Ui. 
14,  1988).  51  FR  9838  (Mar.  21,  1986).  These 
proposed  amendments  were  not  adopted. 

»  McCarthy,  Crisanti  A  Maffai.  Inc.  (••McCarthy"), 
a  seventh  rating  agency  designated  as  an  NRSRO  on 
September  13, 1933  by  the  Division  of  Market 
Regulation,  has  discontinued  its  ratings  bui>ines<;. 
Daff  &  Phelps  purchased  the  credit  researrh  a.-td 
ratings  busfness  of  McCarthy  on  February  7,  1991. 
Sf«  Letter  from  Michael  A.  Macchiaroli,  Assistant 
D' rector.  Division  of  Market  Regulation,  to  Paul  J. 
MrCanhv.  President  of  .McCarthy  (St.pt.  13„1983); 
1-eiter  from  J.  Christopher  Jackson,  Vice  President 
and  Associate  General  Counsel.  Van  Kampen 
Merritt.  to  Michael  A.  Maixhiaroli,  Assistant 
Direttor.  Division  of  Market  ReguUlion  (Mar.  13. 
1991). 

^'  Ser  Letter  from  Nelboa  S.  Kibler,  Assistant 
Director,  Division  of  Market  Repiiletion,  to  John  T 
Anderson,  Attorney,  Lord,  Bissetl  A  Brook,  on 
behalf  of  Duff  &  Phelps  (Feb.  24. 1982). 

"See  Letter  from  Michael  A.  Macchiaroii, 
Assistant  Director,  Division  of  Market  Regalrttion,  lo 
Gregory  A.  Root.  I^iident,  BankWatch  (Aug.  6. 
1991).  BankWatch  is  recognized  as  an  NR.SKO  only 
for  the  purposes  of  rating  debt  issued  by  banks, 
bank  holding  companies,  non-bank  banks,  thrifts, 
broker-dealers  and  broker-dealers'  parent 
companies.  Id. 

"See  Letter  from  Michael  A.  Maochiarofi. 
Assistant  Director.  Division  of  Market  Regulation,  to 
Mr.  Robin  Monro-Davies.  F^esident.  1BC.^  Li.mited 
(Nov.  27, 1990):  Letter  from  Michael  A. 
Macchiaroli,  A.ssistant  Director,  Division  of  Market 
Regulation,  to  David  L.  Lloyd.  Jr.,  Attorney.  Dewey, 
Baliantine,  Bushby.  Palmer  ft  Wood,  on  behalf  of 
IBCA  (Oct.  1 1. 1990).  At  present.  IBCA  is 
designated  as  an  NRSRO  oaly  ior  the  purposes  of 
rating  debt  issued  by  banks,  bank  holding 
companies.  United  Kingdom  building  societies, 
broker-dealers,  broker-dealer  parent  companies  and 
bdok-supported  debt.  Id 


In  reaching  a  decision  regarding 
whether  to  provide  no-action  assurances 
to  rating  agencies  regarding  NRSRO 
designation,  the  Division  staff 
undertakes  an  informal  examination  of 
the  agency's  operations,  its  position  in 
the  marketplace,  as  well  as  considering 
other  factors.  If  the  Division  staff 
determines  that  no-action  assurances  are 
appropriate,  the  staff  prepares  a  letter 
stating  that  it  will  not  recommend 
enforcement  action  to  the  Commission  if 
the  rating  agency  is  considered  to  be  an 
NRSRO  for  purposes  of  applying  the 
relevant  subdivisions  of  the  net  capital 
rule. 

In  determining  whether  a  rating 
agency  possesses  the  characteristics  of 
an  NRSRO,  the  staff  considers  a  number 
of  criteria.  The  Division  believes  that 
the  single  most  important  criterion  is 
that  the  rating  agency  is  in  fact 
nationally  recognized  by  the 
predominant  users  of  ratings  in  the 
United  States  as  an  issuer  of  credible 
and  reliable  ratings.  Ckinsistent  with  this 
standard  of  national  recognition  is  a 
minimum  level  of  operational  capability 
and  reliability  of  ratings.  Therefore,  the 
staff  also  assesses,  among  other  factors: 

(a)  the  agency's  organizational  structure; 

(b)  the  agency's  financial  resources  (to 
determine,  among  other  things,  whether 
it  is  able  to  operate  independently  of 
economic  pressures);  (c)  the  size  and 
quality  of  the  agency's  staff  (lo 
determine  if  the  entity  is  capable  of 
thoroughly  and  competently  evaluating 
an  issuer's  credit);  (d)  the  agency's 
independence  from  the  companies  it 
rates  and  its  reputation  for  integrity  in 
the  marketplace;  (e)  the  agency's  rating 
procediu-es  (to  determine  whether  it  has 
systematic  procedures  designed  to 
ensure  credible  and  accurate  ratings); 
and  (f)  the  agency's  establishment  and 
compUance  with  internal  procedures  to 
prevent  misuses  of  non-public 
information. 2'» 

In  the  letter  providing  no-action 
ass'orances  to  a  rating  agency,  the 
Division  advises  the  rating  agency  that 
the  decision  to  confer  NRSRO  status  has 
been  based  on  representations  made  by 
or  on  behalf  of  the  rating  agency  during 
the  no-action  process.  The  Division  then 
directs  the  rating  agency  to  bring  to  its 
attention  any  material  change  in  the 
facts  that  served  as  the  basis  for  granting 
the  no-action  letter.  In  this  manner,  the 
Division  retains  the  ability  to  withdraw 
a  no-ac-tion  letter  designating  the 
particular  rating  agency  as  an  NRSRO  if 
the  facts  so  warrant.  Although  it  has  the 


"See  No-Action  Letter  from  Nelson  S.  Kibler, 
Assistant  Director,  Division  of  Market  Regulation  to 
John  T.  Anderson,  Esq.,  Lord,  Bl«sell «  Brcok  (Mar. 
24,  1982). 


authority  to  revoke  a  no-action  letter 
previously  granted  to  a  rating  agency, 
the  Commission  would  like  to  explore 
more  effective  vehicles  for  soliciting 
information  from  NRSROs.  Material 
changes  in  an  N'RSRO's  organizational 
structure  or  modifications  of  its  rating 
practices,  for  example,  could  affect  the 
NRSRO's  standing  in  the  credit  market. 
Although  the  Commission  notes  that  ail 
of  the  existing  rating  agencies  that  have 
received  no-action  assurances  are 
registered  as  investment  advisers  imder 
the  Investment  Advisers  Act  of  1940, 
the  Commission  receives  only  limited, 
informational  filings  from  NRSROs. 

The  Division  staff  currently  is 
reviewing  no-action  requests  from  other 
rating  agencies  regarding  NRSRO 
designation.  Although  no  final 
determination  has  been  made,  the  staff  . 
has  not  been  able  to  provide  no-action 
assurances  to  any  of  these  agencies. 
Nonetheless,  the  staff  intends  to 
continue  to  evaluate  these  agencies 
pending  the  comment  period  for  this 
release. 

B.  Questions  for  Comment 

1.  Comment  is  invited  on  whether  the 
Commission  should  continue  to  employ 
an  NRSRO  concept  to  distinguish 
various  t^-pes  of  debt  and  other 
securities  for  purposes  of  its  rules. 

2.  The  Commission  solicits  comment 
on  whether  it  should  propose  to  adopt, 
in  the  net  capital  rule  or  another  rule, 

a  definition  of  the  term  "NRSRO,"  for 
purposes  of  all  of  its  rules. 
Commentators  are  invited  to  provide 
suggestions  as  to  how  the  term  NRSRO 
could  be  defined  and  as  to  what,  if  any. 
objective  criteria  should  be  considered 
in  determining  whether  a  rating  agency 
is  an  NRSRO  for  purposes  of  the 
Commission's  rules. 

3.  The  Commission  requests  comment 
as  to  whether  the  current  no-action 
letter  process  with  respect  to  NRSROs  i.s 
satisfactory,  or  if  not,  whether  the 
Co.mmission  should  establish  alternate 
procedures  for  designating  NRSROs. 
Commentators  are  requested  to  address 
whether  the  current  practice  needs  to  be 
formalized,  and  if  so,  how  this  should 
be  accomplished. 

4.  The  Commission  also  solicits 
comment  on  the  practice  of  NRSROs 
charging  issuers  for  ratings  and,  more 
specifically,  whether  it  is  appropriate 
for  an  NRSRO  to  charge  an  issuer  based 
on  the  size  of  the  transactions  being 
rated. 

5.  Comment  regarding  the  use  of 
Limited  scope  ratings  that  may  not 
denote  an  assessment  solely  of  the 
credit  risk  of  an  instrument  also  is 
requested. 


6.  Comment  is  invited  on  whether  the 
Commission  should  take  further  steps 
regarding  NRSROs  in  order  to  increase 
its  regulatory  oversight  role,  including 
seeking  additional  legislative  authority, 
if  necessary.  Commentators  are 
requested  to  consider  whether  NRSROs 
should  be  required  to  register  with  the 
Commission,  or  whether  other  types  of 
regulatory  oversight  are  appropriate  and 
necessary  to  satisfy  the  purposes  of  the 
federal  securities,  laws. 

By  the  Commission. 

Dated:  August  31, 1994. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AA24 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Late-Season  Migratory 
Bird  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  Rule;  Extension  of 

Comment  Period. 


SUMMARY:  This  document  announces  the 
extension  of  the  comment  period  for  the 
Fish  and  Wildlife  Service  (hereinafter 
the  Service)  August  24. 1994,  Proposed 
Rule  Federal  Register  (59  FR  43684) 
from  September  2  to  September  9,  1994. 
to  establish  the  1994-95  late-season 
hunting  regulations  for  certain 
migratory  game  birds.  The  Service 
annually  prescribes  frameworks.or 
outer  limits,  for  dates  and  times  when 
hunting  may  occur  and  the  number  of   . 
birds  that  may  be  taken  and  possessed 
in  late  seasons.  These  frameworks  are 
necessary  to  allow  State  selections  of 
final  seasons  and  limits  and  to  allow 
recreational  harvest  at  levels  compatible 
with  population  and  habitat  conditions. 
The  Service  invites  additional  public 
comment  and  suggestions  due  to  public 
request. 


By  letter  dated  August  31,  1994,  the 
Fund  for  Animals,  Inc.  (Fund)  requested 
that  the  Service  extend  the  comment 
period  for  this  proposed  rule  until 
September  16,  1994.  As  required  by  the 
Administrative  Procedure  Act,  the 
Service  provided  public  notice  of  the 
proposed  rule  and  estabUshed  a  period 
of  9  days  in  which  comments  could  be 
submitted  in  Federal  Register  (59  FR 
43684).  No  specific  time  period  for 
comment  is  prescribed  by  the 
Administrative  Procedure  Act. 
However,  it  is  Department  of  the  Interior 
policy,  as  stated  in  the  Departmental 
Manual,  to  provide  30  calendar  days 
unless  a  shorter  period  is  necessary  in 
cases  requiring  more  timely  action.  In 
such  a  case,  the  proposed  rule  should 
state  the  reasons  for  the  shorter  period. 
This  was  provided  at  59  FR  43692. 
Although  the  Service  acknov.Iedges  the 
reasons  for  the  request  submitted  by  the 
Fund  and  has  decided  to  extend  the 
period  an  additional  7  days,  for  the 
reasons  stated  in  the  proposed  r^le  and 
because  the  Service  needs  sufficient 
time  to  assess  and  respond  to  comments 
received  and  prepare  the  final  rule  in 
time  for  the  hunting  season,  the  full  14 
day  extension  cannot  be  granted. 
DATES:  The  comment  period  for  the 
proposed  frameworks  will  end  on  close 
of  business  September  9. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Chief,  MEMO,  U.S.  Fish  and 


Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ,  Washington, 
DC  20240.  Comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  in  Room  634. 
Arlington  Square  Building.  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Raul 
R.  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ,  Washington. 
DC  20240.  (703)  358-1714. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation.  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1994-95  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (July  3,  1918). 
as  amended.  (16  U.S.C.  703-711);  the 
Fish  and  Wildlife  Improvement  Act 
(November  8,  1978),  as  amended,  (16 
U.S.C.  712);  and  the  Fish  and  Wildlife 
Act  of  1956  (August  8,  1956),  as 
amended,  (16  U.S.C.  742  a— j) 

Dated:  September  1, 1994. 
Richard  N.  Smith 

Director.  U.S.  Fish  and  Wildlife  Sen.' ice. 
IFR  Doc.  94-22037  Filed  9-1-94;  4:04  pmj 
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login  as  wais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions  202-512-1530 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations.    " 

WHO:       Thp  OfHce  of^he  Federal  Register. 

WH.\T:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  xole  In  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  ihcm. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  September  13  at  9;00  am  and  l;:t0  pin 

WHERE:  "    Office  of  the  Federal  Ri^gifiler 

Conference  Room,  800  North  Capitol  Street 

NW.  Washington,  IK:  (3  blocks  north  of 

Union  Station  Metro) 
RESERVATIONS:    202-523-4538 


- 

DENVER.  CO 

WHEN: 

September  21.  9;00  am-12  noon 

WHERE: 

Colorado  National  Bank  Building 

12345  W.  Alameda  Parkwav, 

RooiTi  207,  Lake  wood.  CO 

RESERVATIONS: 

Federal  Information  Center 

■ 

l-r80O-359-3987 
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Agricultural  Marketing  Service 

RULES 

Almonds  grown  in  California,  46321-46322 

Pork  promotion,  research,  and  consumer  information 

46323-46325 
PROPOSED  RULES 
Oranges,  grapefruit,  tangerines,  and  tangelos  grown  in 

Florida,  46361-46364 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Ser\ice 

Animal  and  Plant  Healtti  Inspection  Service 

RULES 

Plant-related  quarantine,  foreign: 
Fruits  and  vegetables;  importation 
Cold  treatment  at  Wilmington,  NC  port;  correction 
46321 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cohmibia  River  System  Operation  Review;  meetines 
46402 

Coast  Guard 

RULES 

Drawbridge  operations: 

Wisconsin,  46333-46335 
Ports  and  waterways  safety: 

President's  visit,  Martha's  Vineyard,  MA;  safety  and 
.security  zones,  46335-46337 
PROPOSED  RULES 
Ports  and  waterways  safety: 

Keyport  Harbor,  NJ;  safety  zone.  46378-46379 

Commerce  Department 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  46398 

Comptroller  of  the  Currency 

RULES 

Organization,  functions,  and  authority  delegations: 
Minority,  women,  and  individuals  with  disabilities- 
owned  business  contracting  outreach  program;  office, 
procedures,  and  public  information  description 
46325-46327 

Defense  Department 

See  Engineers  Corps 
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PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Master  subcontracting  plans.  46385-46386 
Quality  assurance  actions;  electronic  screening  46386- 
46387  * 

NOTICES 

Travel  per  diem  rates,  civilian  personnel;  changes.  46399- 
46402      - 

Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Research  Office 

See  Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Privacy  Act;  implementation,  46522-46527 
NOTICES 

Grant  and  cooperative  agreement  awards: 
Air  Products  &  Chemicals,  Inc.,  46403-46404 
American  Forestry  Association,  46425 
Citizen's  Fund,  46406 
Consortium  for  Energy  Efficiency.  46404 
Electric  Power  Research  Institute.  46404 
Enermodal  Engineering,  Inc.,  46404-46405 
Home  Energy  Rating  Systems  Council,  46406 
National  Association  of  State  Energy  Officials,  46405 
Pennsylvania  Energy  Office,  46406 
Southwest  Research  Institute,  46406-46407 
University  of — 

Florida,  46407 

South  Carolina,  46407 

Wisconsin  Demand-Side  Demonstrations,  Inc..  46407- 
46408 

Meetings: 

Environmental  Management  Site  Specific  Advisory 
Board- 
Savannah  River  Site.  46402-46403 
Hydrogen  Technical  Advisory  Panel,  46403 
Privacy  Act: 
Systems  of  records,  46528-46532 

Energy  Research  Office 

NOTICES 

Meetings: 

Health  and  Environmental  Research  Advisory  Committee 
46427 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.; 
Columbia  River  System  Operation  Review;  meetings 
46403 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Chromium  compounds;  industrial  process  cooling  tower 
emissions.  46339-t6352 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Benomyl,  46353-46354 
Definitions  and  interpretations,  etc. — 
Oriental  radish.  46352-46353 
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Superfund  program: 
National  oil  and  hazardous  substances  contingency 

plan — 
"  National  priorities  list  update,  46354-463.'i5 
Toxic  substances: 
Test  rules  and  consent  orders;  test  standards  and 
schedules;  modifications,  46355-46357 

PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Starch  production  plants,  46381-46385 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Michigan;  correction  46479 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Michigan,  46380-46381 
NOTICES 

Pesticides;  emergency  exemptions,  etc.: 
Sodium  fluoroacetate.  46428 

Executive  Office  of  the  President 

See  Trade  Representative.  Office  of  United  States 

Export  Administration  Bureau 

NOTICES  -' 

Export  privileges,  actions  affecting; 

Winkler,  Michael  M.,  et  al.,  46390 
Treaty  on  Open  Skies;  obser\'alion  flights  over  U.S. 
territory,  46389-46390 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations; 
Foreign  civil  aviation  authority  assessment  results;  public 
disclosure;  policy  statement,  46332-4G333 
Class  D  and  E  airspace.  46327-46329 
Standard  instrume.nt  approach  procedures,  46330-46332 
PROPOSED  RULES 
Class  E  airspace.  46364-46365 

Federal  Communications  Commission 

RULES 

Common  carrier  ser\ices: 

Computer  III  remand  proceedings;  Bell  Operating 
Company  and  Tier  I  local  exchange  company 
safeguards;  correction,  46357-46358 
Television  broadcasting: 

Cable  television  system.s — 

-  Major  television  markets;  list.  46358 
PROPOSED  RULES 
Radio  stations;  table  of  assignments; 

Oregon;  correction,  46385 
NOTICES 
Applications,  hearings,  determinations,  etc  : 

Florida  Board  of  Regents  et  al.,  46428 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunsliine  Act.  46478  - 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  46478 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Kingston  Cogen  L.P.  et  al.,  46408 
Natural  gas  certificate  filings: 

Texas  Eastern  Transmission  Corp.  et  al  ,  46408-46411 
Natural  Gas  Policy  Act: 

Self-implementing  transactions,  46412-46423 
Producer  price  index  for  finished  goods;  annual  change. 

46423 
Applications,  hearings,  determination^,  etc.: 

Colorado  Interstate  Gas  Co.,  46424 

Columbia  Gas  Transmission  Corp.,  46423-46424 

Eastern  Shore  Natural  Gas  Co.,  46424 

Florida  Gas  Transmission  Co..  46425 

Frontier  Gas  Storage  Co.,  46411-46412 

KN  Interstate  Gas  Transmission  Co.,  46425-46426 

National  Fuel  Gas  Supply  Corp.,  46426 

Southern  Union  Gas  Co.  et  al.,  46426  . 

Texas  Gas  Transmission  Corp.,  46427 

Williams  Natural  Gas  Co.,  46427 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 

Centre  County.  PA.  46469-46470 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appJicat)itity  and  legal  effect,  nxwt  of  which 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  put)kshed  udder 
50  titles  pursuant  to  44  U.S.C.  1510.       '  -- 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  artd  319 
[Docket  No.  93-121-4] 

Importation  of  Fruits  and  Vegetables 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule;  correction. 

SUMMARY:  We  are  correctiRg  the 
amendatory  language  that 'appeared  in  a 
final  rule  published  in  the  Fnlerai 
Register  on  August  10, 1994,  and 
effective  on  September  9, 1994  (59  FR 
40794-40797,  Docket  No.  93-121-3).  In 
amendatory  language  regarding  a 
nonsubstantive  editorial  change  to  the 
fruits  and  vegetables  regulations,  we 
inadvertently  deleted  regulations 
regarding  the  importation  of  peppers 
from  Israel. 

EFFECTIVE  DATE:  September  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Victor  Harabin,  Head,  Permit  Unit, 
Port  Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  631, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782;  (301)  436-«645. 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd,  150ee,  150ff. 
151-167,  450;  21  U.S.C  136  and  136a;  7  CFR 
2.17,  2.51.  and  371.2(c). 

2.  In  FR  Doc.  94-19511,  page  40796, 
third  column,  amendatory  instruction 
number  7  is  corrected  as  follows: 

§319.56-2u    [Corrected] 

7.  In  §  319.56-2U,  the  heading  is 
amended  by  removing  the  phrase 
"pummelo  and"  and  paragraph  (a)  is 
removed  and  reserved. 


Done  in  Washington.  DC.  this  1st  day  of 
September  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc  94-22157  Filed  9-7-94;  8:45  am] 
BILUNG  CODE  3410-34-P 


Agricultural  Marketing  Service 

7CFRPart981 

[Docket  No.  FV94-©81-1FIR] 

Almonds  Grown  in  Catifomia; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  will  generate  funds 
to  pay  those  expenses.  Authorization  of 
this  budget  enables  the  Almond  Board 
of  California  (Board)  to  incur  expenses 
that  are  reasonable  and  necessary  to 
administer  the  program.  Funds  to 
administer  this  program  are  derived 
from  assessments  on  handlers. 
EFFECTIVE  DATES:  July  1, 1994,  through 
June  30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918;  or  Martin  Engeler,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
Cahfomia  93721,  telephone  209-487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  981,  both  as  amended  (7 
CFR  part  981),  regulating  the  handling 
of  ahnonds  grovra  in  CaUfomia.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 
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This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect, 
California  almonds  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  almonds 
handled  during  the  1994-95  crop  year, 
which  began  July  1,  1994,  and  ends  June 
30,  1995.  This  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A),  any  handler  subject 
to  an  order  may  file  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law  and 
requesting  a  modification  of  the  order  or 
to  be  exempted  therefrom.  Such  handler 
is  afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  the  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  FlexibiUty  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpKJse  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  ess^tially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  7,000 
producers  of  California  almonds  under 
this  marketing  order,  and  approximately 
115  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
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121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
Cahfomia  almond  producers  and 
handlers  may  he  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1994- 
95  crop  year  was  prepared  by  the 
Almond  Board  of  Cahfomia,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Board  are  producers  and 
handlers  of  California  almonds.  They 
are  familiar  with  the  Board's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  e.xpected 
receipts  of  California  almonds.  Because 
that  rate  will  be  apphed  to  handlers' 
actual  receipts,  a  rate  must  be 
established  that  will  provide  sufficient 
income  to  pay  the  Board's  budgeted 
expenses. 

1  he  Board  met  on  May  16. 1994.  and 
unanimously  recommended  a  1994-95 
budget  of  $9,435,262,  $1,631,808  more 
than  the  previous  year.  Budget  items  for 
1994-95  which  have  increased 
compared  to  those  budgeted  for  1993-94 
(in  parentheses)  are:  Research 
conference.  $25,000  ($12,000),  office 
rent.  $90,000  ($73,562).  Board's 
financial  audit,  $12,500  ($9,900),  data 
processing,  $6,000  ($5,000),  telephone, 
$31,000  ($30,000),  utilities,  $13,500 
($10,000).  postage  and  delivery,  $32,000 
($30,000),  repairs  and  maintenance. 
$12,500  ($9,000),  miscellaneous 
expenses.  $10,000  ($5,000),  dues, 
subscriptions,  and  registration  fees 
$7,500  ($5,000),  alliances  with  other 
organizations  to  provide  information  on 
almonds  to  consumers,  $20,000 
($5,000).  production  research,  $489,134 
($485,854),  promotional  activities. 
$6,575,000  ($5,400,000).  crop  estimate. 
$85,600  ($75,000).  office  equipment, 
$15,000  ($7,000),  and  the  addition  of 
$35,310  for  an  acreage  survey.  $300,000 
for  reserve  replenishment.  $150,000  for 
program  accountability  analyses  to 
assess  the  effectiveness  of  the 
advertising  and  market  development 
programs,  and  $50,000  for  new  product 
and  issues  research,  for  which  no 
funding  was  recommended  last  year. 
Items  which  have  decreased  compared 
to  those  budgeted  for  1993-94  (in 


parentheses)  are:  Salaries,  $795,318 
($796,378),  travel,  $100,000  ($126,500), 
Board  travel.  $22,500  ($25,000). 
meetings,  $35,000  ($40,000).  equipment 
rent,  $5,000  ($8,000),  Board  insiu-ance, 
$40,000  ($45,000),  security.  $2,500 
($3,000),  office  supplies,  $15,000 
($20,000),  printiig.  $12,000  ($18,000), 
publications,  $3,500  ($3,750),  newsletter 
and  releases,  $25,000  ($35,000). 
econometric  model  and  statistical 
analysis,  $40,000  ($75,000),  vehicles, 
$15,000  ($29,500),  computers  and 
software.  $25,000  ($40,000),  and 
furniture  and  fixtures,  $10,000 
($46,500). 

The  Board  also  imanimously 
recommended  an  assessment  rate  of 
2.25  cents  per  kernel  pound,  the  same 
as  last  year.  The  Board  further 
recommended  that  handlers  should  be 
eligible  to  participate  in  credit-back  for 
their  own  market  promotion  activities 
for  up  to  1.00  cent  of  the  2.25  cents 
assessment  rate,  the  same  as  last  year. 
Revenues  are  expected  to  be  $7,396,250 
from  administrative  assessments 
(591,700,000  pounds  @  1.25  cents  per 
poimd),  $1,065,060  from  the  portion  of 
assessments  eligible  for  credit  but 
received  by  the  Board  from  handlers 
who  do  not  obtain  credit  for  their  own 
activities,  $40,000  from  interest,  and 
$16,000  from  the  almond  industry 
conference,  for  a  total  of  $8,517,310. 

These  projections  would  result  in  a 
$917,952  shortfall  in  revenue  based  on 
current  estimates  of  the  1994  crop  yield. 
In  light  of  this  projected  revenue 
shortfall,  the  Board  recommended  that 
any  shortfall  of  up  to  $150,000  be 
applied  against  reserve  replenishment 
and  that  the  amount  of  money  for  this 
item  be  reduced  accordingly.  The  Board 
also  recommended  that  any  additional 
shortfall  be  applied  against  its  consumer 
TV  activities  and  that  the  amount  of 
money  spent  for  these  activities  be 
reduced  accordingly.  However,  the 
Board  decided  not  to  reduce  the  total 
amount  for  these  two  items  by  the 
amount  of  the  expected  shortfall 
because  it  expects  additional  revenue  to 
accrue  if  the  crop  is  larger  than 
estimated.  In  the  event  a  larger  crop 
results  in  revenue  in  excess  of  the 
$9,435,262  budgeted,  the  Board 
recommended  that  consumer  pubhc 
relations  activities  be  increased  up  to  a  " 
total  of  $840,000.  from  $650,000. 

Unexpended  funds  from  1994-95  may 
be  carried  over  to  cover  expenses  during 
the  first  four  months  of  the  1995-96 
crop  year. 

An  interim  final  rule  was  pubhshed 
in  the  Federal  Register  on  July  14. 1994 
(59  FR  35847).  That  interim  final  rule 
added  §981.341  to  authorize  expenses 
and  establish  an  assessment  rate  for  the 


Board.  That  rule  provided  that 
interested  persons  could  file  comments 
through  August  15, 1994.  No  comments 
were  received. 

This  rule  will  impose  an  obligation  to 
pay  assessments  on  handlers.  The 
assessments  are  imiform  for  all  handlers 
and  are  the  same  as  those  imposed  last 
year.  The  assessment  cost  will  be  offset 
by  the  benefits  derived  by  the  operation 
of  the  marketing  order.  "Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth,     - 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

It  is  further  found  that  good  cause  ' 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Board  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  inciured  on  a  continuous 
basis.  The  1994-95  crop  year  began  on 
July  1, 1994.  The  marketing  order 
requires  that  the  rate  of  assessment  for 
the  crop  year  apply  to  all  assessable 
Cahfomia  almonds  handled  during  the 
crop  year.  In  addition,  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Board  at  a  public  meeting  and  published 
in  the  Federal  Register  as  an  interim 
final  rule. 

List  of  Sub)ects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows:  - 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  mle 
amending  7  CFR  part  981  which  was 
published  at  59  FR  35847  on  July  14. 
1994.  is  adopted  as  a  final  mle  without 
change. 

Dated:  September  1.  1994. 
Eric  M.  Fonnan, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  94-22041  Filed  9-7-94;  8:45  am) 

BILLMQ  CODE  3410-02-P 


7  CFR  Part  1230 

BIN  05ei-AB17 

INC.  LS-04-0021 

Pork  Promotion  arKl  Research 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  Pursuant  to  the  Pork 
Promotion,  Research,  and  Consumer 
Information  Act  (Act)  of  1985  and  the 
Order  issued  thereunder,  this  final  mle 
increases  the  amount  of  the  assessment 
per  pound  due  on  imported  pork  and 
pork  products  to  reflect  an  increase  in 
the  1993  six  market  average  price  for 
domestic  barrows  and  gilts.  This  action 
brings  the  equivalent  market  value  of 
the  live  animals  from  which  such 
imported  pork  and  pork  products  were 
derived  in  line  with  the  market  values 
of  domestic  porcine  animals.  This  rule 
also  revises  the  Harmonized  Tariff 
System  (HTS)  numbers  which  identify 
imported  five  porcine  animals,  pork, 
and  pork  products  to  conform  with 
recent  changes  in  these  numbers  made 
by  the  United  States  Customs  Service 
(USCS).  These  changes  will  facihtate  the 
continued  collection  of  assessments  on 
imported  porcine  animals,  pork,  and 
pork  products. 

EFFECTIVE  DATE;  October  11.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp.  Chief.  Marketing 
Programs  Branch,  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  final  mle  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justictflteforra.  This  is  not  intended  to 
have  a  retroactive  effect.  The  Act  states 
that  the  statute  is  intended  to  occupy 
the  field  of  promotion  and  consumer 
education  involving  pork  and  pork 
products  and  of  obtaining  funds  thereof 
from  pork  producers  and  that  the 
regulation  of  siich  activity  (other  than  a 
regulation  or  requirement  relating  to  a 
matter  of  pubhc  health  or  the  provision 
of  State  or  local  funds  for  such  activity) 
that  is  in  addition  to  or  different  from 
the  Act  may  not  be  imposed  by  a  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1625  of  the  Act,  a  person  subject  to  an 
order  may  file  a  petition  with  the 
Secretarj'  stating  that  such  order,  a 
provision  of  such  order  or  an  obligation 
imposed  in  connection  with  such  order 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  order  or 


an  exemption  from  the  order.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  mle  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  the 
district  in  which  such  person  resides  or 
does  business  has  jiuisdiction  to  review 
the  Secretary's  determination,  if  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  such  person  receives 
notice  of  such  determination. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  seq.).  The  effect  of  the 
Order  upon  small  entities  was  discussed 
in  the  September  5,  1986,  issue  of  the 
Fedo^l  Register  (51  FR  31898).  and  it 
was  determined  that  the  Order  would 
not  have  a  significant  effect  upon  a 
substantial  number  of  small  entities. 
Many  importers  may  be  classified  as 
small  entities.  This  final  rule  increases 
the  amount  of  assessments  on  imported 
pork  and  pork  products  subject  to 
assessment  by  two-hundredths  of  a  cent 
per  pound,  or  as  expressed  in  cents  per 
kilogram,  fbur-hundredths  of  a  cent  per 
kilogram.  Adjusting  the  assessments  on 
imported  pork  and  pork  products  would 
result  in  an  estimated  increase  in 
assessments  of  $143,000  over  a  12- 
month  period.  Accordingly,  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
TTiis  final  rule  also  revises  HTS 
numbers  for  imported  porcine  animals, 
pork,  and  pork  products  subject  to 
assessment  from  11  digits  to  10  digits  to 
conform  to  a  change  in  those  HTS 
numbers  made  by  USCS.  The  change 
made  in  the  nmnber  of  digits  in  HTS 
numbers  is  merely  a  technical  change 
and  will  not  impose  any  new 
requirements  on  importers. 

The  Act  (7  U.S.C  4801-4819} 
approved  December  23,  1985. 
authorized  the  estabfishment  of  a 
national  pork  promotion,  research,  and 
consumer  information  program.  The 
program  was  funded  by  an  initial 
assessment  rate  of  0.25  percent  of  the 
market  value  of  all  porcine  animals 
marketed.in  the  United  States  and  an 
equivalent  amount  of  assessment  on 
imported  porcine  animals,  pork,  and 
pork  products.  However,  that  rate  was 
increased  to  0.35  percent  effective 
December  1, 1991  (56  FR  51635).  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31898;  as 
corrected,  at  51  FR  36383  and  amended 
at  53  FR  1909.  53  FR  30243,  56  FR  4, 


and  56  FR  51635)  and  assessments 
began  on  November  1, 1986. 

The  Order  requires  importers  of 
porcine  animals  to  pay  USCS,  upon 
importation,  the  assessment  of  0.35 
percent  of  the  animal's  declared  value 
and  importers  of  p>ork  and  pork 
products  to  pay  USCS.  upon 
importation,  the  assessment  of  0.35 
percent  of  the  market  value  of  the  five 
porcine  animals  from  which  such  pork 
and  poric  products  were  produced.  This 
final  mle  increases  the  assessments  on 
all  of  the  imported  pork  and  pork 
products  subject  to  assessment  listed  in 
7  C.F.R.  §  1230.110  (September  8, 1993; 
58  FR  47205).  This  increase  is 
consistent  with  the  increase  in  the 
annual  average  price  of  domestic 
barrows  and  gilts  for  calendar  vear  1993 
as  reported  by  USDA.  AMS.  Livestock 
and  Grain  Market  News  (LGMN) 
Branch.  This  increase  in  assessments 
will  make  the  equivalent  market  value 
of  the  live  porcine  animal  from  which 
the  imported  pork  and  pork  products 
were  derived  reflect  the  recent  increase 
in  the  market  value  of  domestic  porcine 
animals,  thereby  promoting 
comparability  between  importer  and 
domestic  assessments.  This  final  mle 
will  not  change  the  current  assessment 
rate  of  0.35  percent  of  the  market  value. 
The  methodology  for  determining  the 
per-pound  amounts  for  imported  pork 
and  pork  products  was  described  in  the 
Supplementary  Information 
accompanying  the  Order  and  published 
in  the  September  5,  1986.  Federal 
Register  at  51  FT?  31901.  The  weight  of 
imported  pork  and  pork  products  is 
converted  to  a  carcass  weight  equivalent 
by  utilizing  conversion  factors  which 
are  pubhshed  in  the  USDA  Statistical 
Bulletin  No.  616  "Conversion  Factors 
and  Weights  and  Measures."  These 
conversion  factors  take  into  account  the 
removal  of  bone,  weight  lost  in  cooking 
or  other  processing,  and  the  nonpork 
components  of  pork  products.  Secondly, 
the  carcass  weight  equivalent  is 
converted  to  a  live  animal  equivalent 
weight  by  dividing  the  carcass  weight 
equivalent  by  70  percent,  which  is  the 
average  dressing  percentage  of  porcine 
animals  in  the  United  States.  Thirdly, 
the  equivalent  value  of  the  hve  f>orcine 
animal  is  determined  by  multiplying  the 
live  animal  equivalent  weight  by  an 
annual  average  market  price  for  barrows 
and  gilts  as  reported  by  USDA,  AMS, 
LGMN  Branch.  The  annual  average 
price,  which  was  based  on  price  data 
from  seven  major  markets,  is  now  based 
on  only  six  markets.  One  of  the  seven 
markets— Kansas  City— closed  in  1991; 
and  thus  the  1992  and  1993  annual 
average  prices  are  based  on  price  data 
from  only  six  markets.  This  average 
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price  is  published  on  a  yearly  basis 
during  the  month  of  January  in  LGMN 
Branch's  publication  "Livestock,  Meat, 
and  Wool  Weekly  Summary  and 
Statistics."  Finally,  the  equivalent  value 
is  multipUed  by  the  applicable 
assessment  rate  of  0.35  percent  due  on 
imported  pork  and  pork  products.  The 
end  result  is  expressed  in  an  amount  per 
pound  for  each  type  of  pork  or  pork 
product.  To  determine  the  amount  per 
kilogram  for  pork  and  pork  products 
subject  to  assessment  under  the  Act  and 
Order,  the  cent-per-pound  assessments 
are  multiphed  by  a  metric  conversion 
factor  2.2046  and  carried  to  the  sixth 
decimal. 

The  formula  in  the  preamble  for  the 
Order  at  51  FR  31901  contemplated  that 
it  would  be  necessary  to  recalculate  the 
equivalent  live  animal  value  of 
imported  pork  and  pork  products  to 
reflect  changes  m  the  annual  average 
price  of  domestic  barrows  and  gilts  to 
maintain  equity  of  assessments  between 
domestic  porcine  animals  and  imported 
pork  and  pork  products. 

The  average  annual  market  price 
increased  from  $42.11  in  1992  to  $45.32 
in  1993,  an  increase  of  al>out  7  percent. 
This  increase  will  result  in  a 
corresponding  increase  in  assessments 
for  all  HTS  numbers  listed  in  the  table 
in  §1230.110  of  an  amount  equal  to 
two-hundredths  of  a  cent  per  pound,  or 
as  expressed  in  cents  per  kilogram,  four- 
hundJredths  of  a  cent  per  kilogram. 
Based  on  the  most  recent  available 
Department  of  Commerce,  Bureau  of 
Census,  data  on  the  total  dollar  value  of 
imported  pork  and  pork  products 
subject  to  the  assessment  in  1993  the 
proposed  increase  in  assessment 
amounts  would  result  in  an  estimated 
$143,000  increase  in  assessments  over  a 
12-month  period. 

uses  recently  revised  HTS  numbers 
to  conform  with  changes  in  importation 
procedures.  The  change  is  only  a  minor 
technical  change  which  revises  all  HTS 
numbers  for  live  porcine  animals,  pork, 
and  pork  products  listed  in  the  table 
found  at  §  1230.110  (58  FR  47205)  by 
changing  them  from  1 1  digit  numbers  to 
10  digit  numbers  by  dropping  the  last 
digit.  The  live  porcine  animals,  pork, 
and  pork  products  subject  to  assessment 
euid  HTS  article  descriptions  Usted  in  a 
chart  contained  in  the  Supplementary 
Information  section  on  page  15914  of 
the  final  rule  (54  FR  15914)  will  not 
change.  A  comparison  of  the  11  digit 
numbers  and  the  proposed  10  digit 
numbers  are  listed  in  the  following 
chart. 


Live  Porcine  Animals 


11 -digit  No. 

10-digitNo. 

0103.10.00004 

0103.10.0000 

0103  91  00006 

0103.91.0000 

0103.92.00005 

0103.92.0000 

PORK  AND  PORK  PRODUCTS 


11 -digit  No. 

10-digit  No. 

0203  1 1  00002 .... 

0203.11.0000 

0203.12.10107 _ 

0203  12.10205 

0203.12.1010 
0203.12.1020 

0203.12.90100 

0203.12.9010 

0203.12.90208 

0203.12.9020 

0203.19.20108  . 

0203.19.20901 

0203.19.40104 ., _ 

0203  1 9  40907 „.... 

0203.19.2010 
0203.19.2090 
0203.19.4010 
0203.19.4090 

020321  00000 

0203.21.0000 

0203  22  1 0007  

0203.22.1000 

0203  22.90000 

0203.22.9000 

0203.29.20008 

0203.29.2000 

0203.29.40004  „ 

0206  30  00006 

0203.29.4000 
0206.30.0000 

0206  41  00003 

0206.41.0000 

0206  49.00005 

0206.49.0000 

0210.11.00101  

0210.11,0010 

0210  11.00209 

0210.11.0020 

0210.12.00208 » 

0210.12.00404  „ _.. 

0210.19.00103 

0210.12.0020 
0210.12.0040 
0210.19.0010 

0210  19.00906 

0210.19.0090 

1601.00.20105 , 

1601.00.2010 

1601.00.20908 

1602.41.20203 

1601.00.2090 
1602.41.2020 

1602.41.20409  ...- .... 

1602  41.90002  

1602.41.2040 
1602.41.9000 

1602.42.20202  ._ _ 

1602.42.2020 

1602.42.20408  ...... 

1602.42.40002 

1602  49  20009 

1602.4?  ?040 
1602.42.4000 
1602.49.2000 

1602.49.40005  

1602.49.4000 

This  change  will  permit  USCS  to 
continue  to  collect  assessments  due  on 
imported  live  porcine  animals,  pork, 
and  pork  products  in  conjunction  with 
its  regular  importation  processing  and 
collection  system. 

On  May  13, 1994,  AMS  published  in 
the  Federal  Register  59  FR  24971  a 
proposed  rule  which  would  increase  the" 
per  pound  assessment  on  imported  pork 
and  pork  products  consistent  with 
increases  in  the  1993  average  prices  of 
domestic  barrows  and  gilts  to  provide 
comparability  between  imported  and 
domestic  assessments.  The  proposed 
rule  also  would  change  all  HTS 
numbers  for  live  porcine  animals,  pork, 
and  pork  products  from  11  digit 
numbers  to  10  digit  numbers  to  conform 
with  changes  in  USCS  importation 
procedures.  The  proposal  was  published 
with  a  request  for  comments  by  June  13, 
1994.  No  comments  were  received. 
However,  a  review  of  the  cents  per 
kilogram  assessments  for  18  HTS 
numbers  listed  in  the  table  in  §  1 230. 1 10 


were  incorrect  due  to  a  typographical 
error.  The  incorrect  cents  per  kilogram 
for  the  18  HTS  numbers  was  .507028. 
The  correct  cents  per  kilogram  is 
.507058.  The  18  HTS  numbers  for  which 
this  correction  is  made  are 
0203.12.1020,  0203.12.9010, 
0203.12.9020.  0203.19.4010, 
0203.19.4090,  0203.21.0000, 
0203.22.1000,  0203.22.9000, 
0203.29.4000,  0206.30.0000. 
0206.41.0000,  0206.49.0000, 
0210.11.0010,  0210.11.0020, 
0210.12.0020,  0210.12.0040, 
1602.41.9000,  and  1602.42.4000.  In  this 
Hnal  rule,  the  cents  per  kilogram 
assessments  in  the  table  in  §  1230.110 
for  these  18  numbers  are  correct. 

Accordingly,  this  final  rule 
establishes  the  per-pound  and  per- 
kilogram  assessments  on  Imported  pork 
and  pork  products  and  the  new  10  digit 
HTS  numbers  as  proposed  and  corrected 
herein. 

List  of  Subjects  in  7  CFR  Part  1 230 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreement,  Meat 
and  meat  products.  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Fart  1230  be  amended 
as  set  forth  below: 

PART  1230-PORK  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
Fart  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-4819. 

Subpart  B — [Amended] 

2.  Subpart  B — Rules  and  Regu^tions 
is  amended  by  revising  §  1230.110  to 
read  as  follows: 

§  1 230.1 1 0    Assessments  on  Imported  Pork 
and  Pork  Products. 

(a)  The  following  HTS  categories  of 
imported  live  porcine  animals  are 
subject  to  assessment  at  the  rate 
specified. 


Live  porcine 
animals 


0103.10.0000 
0103.91.0000 
0103.92.0000 


Assessment 


0.35_^  percent  Customs  En- 
tered Value. 

0.35  percent  Customs  En- 
tered Value. 

0.35  percent  Customs  En- 
tered Value. 
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(b)  The  following  HTS  categories  of 
imported  pork  and  pork  products  are 
subject  to  assessment  at  the  rates 
specified. 


Pork  and  pork  prod- 

Assessment 

ucts 

Cents/lb 

Cents/kg 

0203.11.0000  

.23 

.23 

.23 

.23 

.23 

26 

.26 

.23 

.23 

.23- 

.23 

.23 

.26 

.23 

.23 

.23 

.23 

.23 

.23 

.23 

.23 

.26 

.26 

.31 

.31 

.34 

.34 

.23 

.34 

.34 

.23 

.31 

.26 

507058 

0203.12.1010  

507058 

0203.12.1020  

507058 

0203.12.9010  

0203.12.9020  

.507058 
507058 

0203.19.2010  

573196 

0203.19.2090  

573196 

0203.19.4010  

507058 

0203.19.4090  

507058 

0203.21.0000  

507058 

020322.1000  

507058 

0203.22  9000  

507058 

0203.29.2000  

573196 

0203.29.4000  

507058 

0206.30.0000  

507058 

0206.41.0000 

507058 

0206.49.0000  

507058 

0210.11.0010  

507058 

0210.11.0020  „ 

507058 

0210.12.0020  

507058 

0210.12.0040  

507058 

0210.19.0010 

573196 

0210.19.0090  

573196 

1601.00.2010  : 

683426 

1601.00.2090 

683426 

1602.41.2020  

1602.41.2040  

.749564 
749564 

1602.41.9000  

507058 

1602.42.2020  

749564 

1602.42.2040  

749564 

1602.42.4000  

507058 

1602.49.2000  

683426 

1602.49.4000  

573196 

Dated:  September  1, 1994. 
Lon  Hatamiya, 

Administrator. 
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Office  Of  the  Comptroller  of  the 
Currency 

12  CFR  Part  4 
[Docket  No.  94-14] 
RIN  1557-AA92 

Description  of  Office,  Procedures, 
Public  infonmation;  Minority,  Women 
and  Individuals  With  Disabilities- 
Owned  Business;  Contracting 
Outreach  Program 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  Office 
of  the  Comptroller  of  the  Currency 
(OCC)  regulations  regarding  the 
description  of  its  office,  procedures,  and 
pohcies  regarding  pubHc  information  to 
adopt  a  Minority-,  Women-  and 
Individuals  writh  DisabiUties-Owned 
Business  Contracting  Outreach  Program 


(Outreach  Program).  This  final  rule  is 
intended  to  ensure  that  business 
concerns  owned  and  controlled  by 
members  of  minority  groups,  women 
and  individuals  with  disabifities  are 
provided  the  opportunity  to  participate 
in  the  OCC's  contracting  processes.  It 
also  designates  the  official  responsible 
for  implementing  the  Outreach  Program 
and  its  ovCTsight.  This  action,  with 
respect  to  minority-  and  women-owned 
businesses,  is  required  by  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA),  and 
is  necessary  to  promote  participation  of 
minority  groups  and  women  in 
contracting  programs.  The  inclusion  of 
individuals  with  disabihties  is 
consistent  with  the  intent  of  the 
Rehabihtation  Act  of  1973,  as  amended. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ellen  Dorsey,  Outreach  Program 
Speciahst,  Acquisitions  Branch,  (202) 
874-5040;  Patricia  S.  Grady,  Senior 
Attorney,  Legislative,  Regulator}',  and 
International  Activities  Division,  (202) 
874-5090,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street  SW., 
Washington,  DC  20219. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC,  as  the  Federal  financial 
institution  regulatory  agency 
responsible  for  the  supervision  of 
national  banks,  has,  since  its  inception, 
engaged  in  the  prociuement  of  goods 
and  services  necessary  to  accomphsh  its 
duties.  Historically,  the  OCC  has 
awarded  a  significant  number  of 
contracts  to  minority-  and  women- 
owned  businesses.  The  OCC's  Outreach 
Program  promotes  the  participation  of 
minorities,  women  and  individuals  with 
disabilities  in  the  OCC's  contracting 
activities. 

Section  1216(c)  of  FIRREA  (12  U.S.C. 
1833e(c))  is  intended  to  further  the 
participation  of  certain  designated 
groups  in  the  OCC's  contracting 
processes.  FIRREA  requires  the  OCC 
and  certain  other  Federal  regulatory 
agencies  [e.g..  the  Office  of  Thrift 
Supervision,  the  Federal  Deposit 
Insurance  Corporation,  and  including 
the  Resolution  Trust  Corporation,  and 
the  Federal  Housing  Finance  Board)  to 
prescribe  regulations  to  establish  and 
oversee  a  minority  outreach  program 
within  each  agency. 

The  OCC  has  established  its  Outreach 
Program  which  is  intended  to  ensure 
inclusion,  to  the  maximum  extent 
possible,  of  minorities,  women  and 
individuals  with  disabilities  and  entities 
owned  by  minorities,  women  and 


individuals  with  disabihties  in  all 
contracts  entered  into  by  the  agency 
with  such  persons  or  entities,  public 
and  private,  to  perform  functions 
authorized  by  law. 

The  OCC  is  not  required  by  FIRREA 
to  include  individuals  with  disabilities 
in  its  Outreach  Program.  However,  the 
OCC  t)eheves  that  the  inclusion  of 
individuals  with  disabilities  is 
consistent  with  the  intent  of  the 
Rehabihtation  Act  of  1973  (29  U.S.C. 
701  et  seq.)  as  amended  by  the 
Rehabihtation,  Comprehensive  Service, 
and  Developmental  Disabilities 
Amendments  of  1978  (Pub.  L.  95-602). 
andlhe  Rehabihtation  Act  Amendments 
of  1986  (Pub.  L.  99-506).  The  OCC 
believes  that  by  encouraging 
participation  by  individuals  with 
disabilities,  it  will  further  the  intent  of 
the  Rehabihtation  Act  of  1973,  as 
amended  (29  U.S.C.  701  et  seq.].  The 
definition  of  the  term  "individual  with 
disabilities"  is  derived  from  the 
definition  of  the  term  "individual  with 
handicaps"  in  the  Rehabilitation  Act  of 
1973,  as  amended. 

The  OCC,  in  an  effort  to  ensure  that 
the  benefits  of  the  Outreach  Program 
accrue  to  entities  owned  by  minorities, 
women  and  individuals  with 
disabilities,  is  requiring  that  the 
participants  in  the  Outreach  Program  be 
minorities,  women  or  individuals  with 
disabilities.  Further,  the  participants 
must  unconditionally  own  the  business 
entities  participating  in  the  Outreach 
Program. 

On  November  10, 1993,  the  OCC 
published  a  proposed  rule  to  amend  its 
12  CFR  part  4  regulations  on  Office. 
Procedures,  Public  Information  to  adopt 
a  Minority-,  Women-  and  Individuals 
with  Disabilities-Owned  Business 
Contracting  Outreach  Program.  See  58 
FR  59686. 

This  final  rule  creates  in  part  4  a  new 
subpart  B  and  reserves  it.  It  also  creates 
a  new  subpart  C  containing  information 
on  the  Outreach  Program  and  revises  the 
address  for  the  Comptroller  of  the 
Currency  in  §4.1a(a).  Certain  other 
changes  have  been  made  to  the  final 
rule  for  clarification  purposes. 

Comments  on  Proposed  Rule 

The  OCC  received  two  comments  on 
the  proposed  rule.  Commenters 
included  a  minority-owned  compliance 
management  firm  and  a  national  bank. 
One  commenter  supported  the  proposal. 
One  commenter  recommended  that 
firms  owned  by  recent  veterans  be 
included  in  the  Outreach  Program. 

The  OCC  has  not  included  veterans  in 
this  final  rule.  However,  the  OCC  does 
include  a  veterans  preference  clause  in 
some  of  its  contracts  that  requires 
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vendors  who  contract  with  the  OCC  to 
take  affinnative  action  in  hiring 
veterans. 

The  commenter  fiirther  suggested  that 
the  OCC  coordinate  its  contract 
requirements  with  the  Small  Business 
Administration  (SBA)  so  that  the  OCC 
may  utilize  the  SBA's  8(a)  Business 
Development  Program.  The  OCC  already 
coordinates  its  requirements  with  the 
SBA  and  utilizes  the  SBA's  8(a) 
Business  Development  Program.  As  a 
result,  the  final  rule  does  not  include 
this  suggestion. 

The  commenter  also  suggested  that 
the  OCC  contact  community  banks  for 
names  of  minority  contractors  and 
notify  community  banks  of  OCC's 
contracting  requirements  so  that  the 
community  banks  can  notify  minority 
contractors  of  OCC  contracting 
requirements.  The  OCC  believes  that  its 
current  coordination  with  the  SBA  of  its 
contracting  requirements  and  use  of  the 
national  directories  of  minority-owned 
and  women-owned  businesses  is  a 
broad  base  from  which  to  determine 
minority-  and  women-owned 
businesses.  Therefore,  the  OCC  has  not 
included  a  requirement  that  it  obtain 
lists  of  contractors  from  community 
banks  and  inform  community  banks  of 
OCC  contracting  requirements. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
document  is  not  a  significant  regulatory 
action. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  is  intended  to 
promote  participation  of  minority-, 
women-  and  individuals  with 
disabilities-owned  businesses, 
regardless  of  size,  in  the  OCC 
contracting  program.  The  Outreach 
Program  does  not  alter  the  OCC's 
established  procurement  process  for 
goods  and  services,  and  this  rule, 
should  have  a  beneficial,  although  not 
significant,  impact  on  small  entities. 

List  of  Subjects  in  12  CFR  Part  4 

Freedom  of  information.  Organization 
and  functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements.  Women  and  minority 
businesses. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  4  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  out  below: 
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PART  4— DESCRIPTION  OF  OFnCE, 
PROCEDURES,  PUBLIC 
INFORMATION,  CONTRACTING 
OUTREACH  PROGRAM 

1.  The  part  heading  for  part  4  is 
revised  to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552;  12  U.S.C.  1  et  seq.. 
93a  and  1833e. 

§§4.1  througti  4.19    [Amended] 

3.  Part  4  is  amended  by  designating 
§§  4.1  through  4.19  as  subpart  A  and 
adding  a  subpart  A  heading  to  read  as 
follows: 

Subpart  A — Office,  Procedures,  Public 

Information 

§4.1    [Amended] 

4.  In  §4.1a(a)(l),  fourth  sentence. 
"490  L'Enfant  Plaza  East"  is  changed  to 
"250  E  Street  SVV." 

Subpart  B — [Reserved] 

5.  Part  4  is  amended  by  adding  and 
reserving  subpart  B. 

6.  Part  4  is  amended  by  adding  a  new 
subpart  C  to  read  as  follows: 

Subpart  C — Minority-.  Women-  and 

Individuals  With  Disabilities-Owned 
Business  Contracting  Outreach  Program; 
Contracting  for  Goods  and  Services 

Sec. 

4.61  Purpose. 

4.62  Definitions. 

4.63  Policy. 
4.68  Promotion. 
4.72  .Certification. 

4.74  Oversight  and  monitoring. 

Subpart  C — Minority-,  Women-  and 
Individuals  With  Disabilities-Owned 
Business  Contracting  Outreach 
Program;  Contracting  for  Goods  and 

Services 

§  4.61    Purpose. 

Pursuant  to  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989.  Sec.  1216(c),  Pub.  L.  101-73, 
103  Stat.  183,  529  (12  U.S.C.  1833e(c)) 
and  consistent  with  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  701 
et  seq.),  this  subpart  establishes  the  OCC 
Minority-,  Women-  and  Individuals 
with  Disabilities-Owned  Business 
Contracting  Outreach  Program 
(Outreach  Program).  The  Outreach 
Program  is  intended  to  ensure  that  firm.s 
owned  and  operated  by  minorities, 
women,  and  individuals  with 
disabilities  have  the  opportunity  to 
participate,  to  the  maximum  extent 
possible,  in  all  contracting  activities  of 
the  OCC. 

§4.62    Definitions. 

(a)  Minority-  and/or  women-owned 
(small  and  large)  businesses  and  entities 


owned  by  minorities  and  women 
(MIVOB)  means  firms  at  least  51  percent 
unconditionally-owned  by  one  or  more 
members  of  a  minority  group  or  by  one 
or  more  women  who  are  citizens  of  the' 
United  States.  In  the  case  of  publicly- 
owned  companies,  at  least  51  percent  of 
each  class  of  voting  stock  must  be 
unconditionally-owned  by  one  or  more 
members  of  a  minority  group  or  by  one 
or  more  women  who  are  citizens  of  the 
United  States.  In  the  case  of  a 
partnership,  at  least  51  percent  of  the 
partnership  interest  must  be 
unconditionally-owned  by  one  or  more 
members  of  a  minority  group  or  by  one 
or  more  women  who  are  citizens  of  the 
United  States.  Additionally,  for  the 
foregoing  cases,  the  management  and 
daily  business  operations  must  be 
controlled  by  one  or  more  such 
individuals. 

(b)  Minority  means  any  African 
American.  Native  American  (means 
American  Indian.  Eskimo.  Aleut  and 
Native  Hawaiian),  Hispanic  American, 
Asian-Pacific  American,  or 
Subcontinent-Asian  American. 

(c)  Individual  with  disabilities-owned 
(small  and  large)  businesses  and  entities, 
owned  by  individuals  with  disabilities 
(IDOB)  means  firms  at  least  51  percent 
unconditionally-owned  by  one  or  more 
members  who  are  Individuals  with 
disabilities  and  citizens  of  the  United 
States.  In  the  case  of  publicly-owned 
companies,  at  least  51  percent  of  each 
class  of  voting  stock  must  be 
unconditionally-owned  by  one  or  more 
members  who  are  individuals  with 
di.sabilities  and  who  are  citizens  of  tho 
United  States.  In  the  case  of  a 
partnership,  at  least  51  percent  of  the 
partnership  interest  must  be 
unconditionally-owned  by  one  or  more 
members  who  are  individuals  with 
disabilities  and  citizens  of  the  United 
States.  Additionally,  for  the  foregoing 
cases,  the  management  and  daily 
business  operations  must  be  controlled 
by  one  or  more  such  individuals. 

(d)  Individual  with  disabilities  means 
any  person  who  has  a  physical  or 
mental  impairment  which  substantially 
limits  one  or 'more  of  such  person's 
major  life  activities,  has  a  record  of  such 
an  impairment,  or  is  regarded  as  having 
such  an  impairment.  For  purposes  of 
this  part,  it  does  not  include  an 
individual  who  is  currently  engaging  in 
the  illegal  use  of  drugs  nor  an 
individual  who  has  a  currently 
contagious  disease  or  infection  and 
who,  by  reason  of  such  disease  or 
infection,  would  constitute  a  direct 
threat  to  the  health  or  safety  of  other 
individuals  or  who,  by  reason  of  the 
currently  contagious  disease  or 


infection,  is  unable  to  perform  the 
duties  of  the  job  as  defined  by  the  IDOB. 

(e)  Unconditional  ownership  means 
ownership  that  is  not  subject  to 
conditions  or  similar  arrangements 
which  cause  the  benefits  of  the 
Outreach  Program  to  accrue  to  persons 
other  than  the  participating  MWOB  or 
IDOB. 

§4.63    Policy. 

The  OCC  policy  is  to  ensure  that 
MWOBs  and  IDOBs  have  the 
opportunity  to  participate,  to  the 
maximum  extent  possible,  in  contracts 
awarded  by  the  OCC.  The  OCC  awards 
contracts  consistent  with  the  principles 
of  full  and  open  competition  and  best 
value  acquisition,  and  with  the  concept 
of  contracting  for  agency  needs  at  the 
lowest  practicable  cost.  The  OCC 
ensures  that  MWOBs  and  IDOBs  have 
the  opportimity  to  participate  fully  in 
all  contracting  activities  that  the  OCC 
enters  into  for  goods  and  services, 
whether  generated  by  the  headquarters 
office  in  Washington.  DC,  or  any  other 
office  of  the  OCC.  Contracting 
opportunities  may  include  small 
purchase  awards,  contracts  above  the 
small  purchase  threshold,  and  delivery 
orders  issued  against  other 
govenmiental  agency  contracts. 

■  §4.68    Promotion. 

(a)  Scope.  The  OCC,  tmder  the 
direction  of  the  Deputy  Comptroller  for 
Resource  Management,  engages  in 
promotion  and  outreach  activities 
designed  to  identify  MWOBs  and  IDOBs 
capable  of  providing  goods  and  services 
needed  by  the  OCC,  to  facilitate 
interaction  between  the  OCC  and  the 
MWOBs  and  HXDBs  community,  and  to 
indicate  the  OCC's  conunitment  to 
doing  business  with  that  community. 
The  Outreach  Prog-am  is  designed  to 
facilitate  OCC's  participation  in 
business  promotion  events  sponsored  by 
other  government  agencies  and  attended 
by  minorities,  women  and  individuals 
with  disabilities.  Once  the  OCC  has 
identified  a  prospective  participant,  it 
will  assist  the  minority-  or  women- 
owrned  business  or  individual  with 
disabilities-owned  business  in 
understanding  the  OCC's  needs  and 
contracting  process. 

(b)  Outreach  activities.  OCC's 
Outreach  Program  includes  the 
following: 

(1)  Obtaining  various  lists  and 
directories  of  MWOBs  and  IDOBs 
maintained  by  government  agencies; 

(2)  Contacting  appropriate  firms  for 
participation  in  the  OCC's  Outreach 
Program; 

(3)  Participating  in  business 
promotion  events  comprised  of  or 


attended  by  MWOBs  and  IDOBs  to 
explain  OCC  contracting  opportunities 
and  to  obtain  names  of  potential 
MWOBs  and  IDOBs; 

(4)  Ensuring  that  the  OCC  contracting 
staff  understands  and  actively  promotes 
this  Ouireach  Program;  and 

(5)  Registering  MWOBs  and  IDOBs  in . 
the  Department  of  the  Treasury's 
database  to  facilitate  their  participation 
in  the  competitive  procurement  process 
for  OCC  contracts.  This  database  is  used 
by  OCC  procurement  staff  to  identify 
firms  to  be  solicited  for  OCC 
procurements. 

§4.72    Certification. 

(a)  Objective.  To  preserve  the  integrity 
and  foster  the  Outreach  Program's 
objectives,  each  prospective  MWOB  or 
IDOB  must  demonstrate  that  it  meets  the 
ownership  and  control  requirements  for 
participation  in  the  Outreach  Program. 

(b)  Process — MWOB.  A  prospective 
MWOB  may  demonstrate  its  eligibility 
for  participation  in  the  Outreach 
Program  by: 

(1)  Submitting  a  valid  MWOB 
certification  received  from  another 
government  agency  whose  definition  of 
MWOB  is  substantially  similar  to  that 
specified  in  §  4.62(a); 

(2)  Self-certifying  MWOB  ownership 
status  by  filing  with  the  OCC  a 
completed  and  signed  certification  form 
as  prescribed  by  the  Federal  Acquisition 
Regulation,  48  CFR  53.301-129;  or 

(3)  Submitting  a  vaUd  MWOB 
certification  received  from  the  Small 
Business  Administration. 

(c)  Process — IDOB.  A  prospective 
IDOB  may  demonstrate  its  eligibility  for 
participation  in  the  Outreach  ProBram 
by: 

(1)  Submitting  a  vahd  IDOB 
certification  received  from  another 
government  agency  whose  definition  of 
IDOB  is  substantially  similar  to  that 
specified  in  §  4.62(c);  or 

(2)  Self-certifying  IDOB  ownership 
status  by  filing  with  the  OCC  a 
completed  and  signed  certification  as 
prescribed  in  the  Federal  Acquisition 
Regulation.  48  CFR  53.301-129,  and 
adding  an  additional  certifying 
statement  to  read  as  follows: 

I  certify  that  I  am  an  individual  with 
disabilities  as  defined  in  12  CFR  4.62(d),  and 
that  my  firm,  (Name  of  Firm)  qualifies  as  an 
individual  with  disabilities-owned  business 
as  defined  in  12  CFR  4.62(c). 

§  4.74    Oversight  and  monitoring. 

The  Deputy  Comptroller  for  Resource 
Management  shall  appoint  an  Outreach 
Program  Manager,  who  shall  appoint  an 
Outreach  Program  Specialist.  The 
Outreach  Program  Manager  is  primarily 
responsible  for  program  advocacy, 
oversight  and  monitoring.  . 


Dated:  August  2. 1994. 
Eugene  A.  Ludtvig, 
Comptroller  of  the  Currency. 
[PR  Doc.  94-22058  Filed  9-7-94;  8:45  am) 

BU.UMG  COOE  48ia-43-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  94-AEA-10] 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Various  Locations,  State  of  Virginia 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  area  at  Newport  News.  VA, 
by  amending  the  area's  effective  hours 
to  coincide  with  the  associated  control 
tower's  hoiu^  of  operation.  This  action 
also  establishes  Class  E  airspace  in  this 
area  when  the  associated  control  tower 
is  closed!  Additionally,  this  action 
establishes  and/or  modifies  Class  E 
airspace  areas  at  Lynchburg.  VA, 
Manassas,  VA.  and  Wallops  Island.  VA. 
Presently,  these  areas  are  designated  as 
Class  D  airspace  when  the  associated 
control  tower  is  in  operation.  However, 
controlled  airspace  to  the  surface  is 
needed  when  tbe  control  towers  at  these 
locations  are  closed.  The  intended  effect 
of  this  action  is  to  clarify  when  two-way 
radio  communication  with  these  air 
traffic  control  towers  is  required  and  to 
provide  adequate  Class  E  airspace  for 
instrument  approach  procedures  when 
these  control  towers  are  closed. 
DATES:  Effective  Date:  0901  u.t.c. 
December  8, 1994. 

Comment  Date:  Comments  must  be 
received  on  or  before  October  15. 1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager.  Air  Traffic 
Division.  AEA-500,  Airspace  Docket 
Number  94-AEA-lO,  F.A.A.  Eastern 
Region.  Fitzgerald  Federal  Building 
#111,  John  F.  Kermedy  International 
Airport.  Jamaica.  New  York  11430.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  C0NTAC1: 
Mr.  Frank  Jordan.  Airspace  Specialist, 
System  Management  Branch.  AEA-530, 
F.A.A.  Eastern  Region,  fitzgerald 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-0857 
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SUPPLEMEMTARY  INFORMATION: 
Request  for  Comments  oo  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
pubUc  procedvu^.  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  speciRed  in  the 
DATES  section.  However,  after  the  review 
of  any  comments,  and  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
amend  the  regulation  or  to  extend  the 
effective  date  of  the  rule. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  mi^t 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
area  at  Newport  News.  VA.  by  amending 
this  area's  effective  hours  to  coincide 
with  the  associated  control  tower's 
hoiu^  of  operation.  This  action  also 
establishes  Class  E  airspace  in  this  area 
when  the  associated  control  tower  is 
closed.  Prior  to  Airspace 
Reclassification,  an  airport  traffic  area 
(ATA)  and  a  control  zone  (CZ)  existed 
at  this  airport.  However,  Airspace 
Reclassification,  effective  September  16, 
1993,  discontinued  the  use  of  the  term 
"airport  traffic  area"  and  "control 
zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  associated  air  traffic 
control  tower.  The  consolidation  of  the 
ATA  and  CZ  into  a  single  Class  D 
airspace  designation  makes  it  necessary 
to  modify  the  effective  hours  of  the 
Class  D  airspace  to  coincide  with  the 
control  tower's  hours  of  operation.  This 
action  also  estabUshes  Class  E  airspace 
during  the  hours  the  control  tower  is 
closed.  Additionally,  this  action 
estabUshes  Class  E  airspace  areas  at 
Lynchburg,  VA.  Manassas,  VA.  and 
Wallops  Island,  VA.  Currently,  this 
airspace  is  designated  as  Class  D  when 
the  associated  control  tower  is  in 
operation.  Nevertheless,  controlled 
airspace  to  the  surface  is  needed  for  IFR 
operations  at  Lynchburg.  VA.  Manassas, 
VA,  and  Wallops  Island,  VA,  when  the 
control  towers  are  closed.  The  intended 
effect  of  this  action  is  to  clarify  when 
two-way  radio  communication  with 


these  air  traffic  control  towers  is 
required  and  to  provide  adequate  Class 
E  airspace  for  instrument  approach 
procedures  when  these  control  towers 
are  closed.  As  noted  in  the  Airspace 
Reclassification  Final  Rule,  published  in 
the  Federal  Register  on  December  17, 
1991,  airspace  at  an  airport  with  a  part- 
time  control  tower  should  be  designated 
as  a  Class  D  airspace  area  when  the 
control  tower  is  in  operation,  and  as  a 
Class  E  airspace  area  when  the  control 
tower  is  closed  (56  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  E  airspace 
designations  are  pubUshed  in 
Paragraphs  5000  and  6002,  respectively, 
of  FAA  Order  7400.9B  dated  July  18, 
1994.  and  effective  September  16, 1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order.  Under  the  circiunstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  modify  these 
Class  D  and  estabhsh  these  Class  E 
airspace  areas  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  these  areas.  Therefore.  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cxxrrent.  It  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
11034;  February  26. 1979);  and  (3)  does 
not  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority.  49  U.S.C  app.  1348(a).  1354(a), 
1510;  Executive  Order  10854;  24  FR  9565,  3 
CFR,  195»-1963  Comp.,  p.  389:  49  U.S.C 
106(g):  14  CFR  11.69. 

$71.1    [Amend«dl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000 — General 

***** 

AEA  VA  D  Newport  News,  VA  (Revised] 

Newport  News/WiUiamsburg  International 
Airport,  Ne%vport  News,  VA 
(Lat  37'»07'55''  N.,  long.  76»29'35"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.3-mile  radius  of  Newport  News/ 
Williamsburg  International  Airport, 
excluding  the  portion  that  coincides  with  the 
Hampton  Roads,  VA,  Class  D  airspace  area. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6002— Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


AEA  VA  E2  Lynchburg.  VA  [New] 

Lynchburg  Municipal-Preston  Glenn  Field 
Airport,  Lynchburg,  VA 

(Lat.  SroiQ-S?"  N.,  long  79»12'01"  W.) 
(Lynchburg  VORTAC 

(Ut.  37*15'17"  N.,  long.  79»14'11"  W.) 
Falwell  Airport.  VA 

(Lat.  ir'22Al"  N.,  long.  79»01'20"  W.) 

Within  a  4.5-mile  radius  of  Lynchburg 
Municipal-Preston  Glenn  Field  Airport;  and 
that  airspace  extending  up^^d  from  the 
surface  within  2.7  miles  each  side  of  the 
Lynchburg  VORTAC  020°  and  200°  radials 
extending  from  the  4.5-mile  radius  to  1  mile 
south  of  the  VORTAC  and  within  1.8  miles 
each  side  of  the  Lynchburg  VORTAC  022* 
radial  extending  from  the  4.5-mile  radius  to 
11.3  miles  northeast  of  the  VORTAC  and 
excluding  the  portion  within  a  0.5-mile 
radius  of  Falwell  Airport  This  Class  E 
airspace  area  is  effective  during  the  special 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  published  continuously  in 
the  Airport/Facility  Directory. 


AEA  VA  E2  Manassas.  VA  (New] 

Manassas  Municipal/Harry  P.  Davis  Airport, 
Manassas,  VA 
(Lat.  38»43'17"  N.,  long.  77"30'57"  W.) 
Within  a  4-mile  radius  of  the  center  of  the 
Manassas  Municipal/Harry  P.  Davis  Airport. 
Manassas,  VA  and  within  2.6  miles  either 
side  of  a  bearing  025°  from  the  airport 
extending  from  the  4-mile  radius  to  7.5  miles 
northeast  of  the  airport,  excluding  that 
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airspace  within  the  Washington  Tri-Area 
Class  B  airspace  area.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

AEA  VA  E2  Wallops  Island.  VA  (New] 

NASA  Wallops  Flight  Facility,  Wallops 
Island,  VA 
(Ut.  37»56'30"  N..  long  75°27'44"  W.) 
Snow  Hill  VORTAC 
(Lat.  38°03'24"  N.,  long.  75°27'50"  W.) 
Within  a  4.4-mile  radius  of  NASA  Wallops 
Flight  Facility  and  within  1.8  miles  each  side 
of  die  Snow  Hill  VORTAC  181°  radial, 
extending  from  the  4.4-mile  radius  to  2.2 
miles  south  of  the  VORTAC.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmea  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
***** 

Issued  in  Jamaica,  New  York,  on  August 
25. 1994. 

John  S.  Walker, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  94-22090  Filed  9-7-94;  8:45  am) 

BILLING  CODE  49tO-1)-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AAL-8] 

Revocation  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Shemya,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  the  Class 
D  airspace  and  establishes  Class  E 
airspace  at  Shemya.  Alaska.  The 
Eareckson  Air  Force  Station  (AFS)  air 
traffic  control  tower  (ATCT),  operated 
by  the  United  Air  Force  (USAF).  was 
permanently  closed  the  first  week  of 
August  1994.  The  standard  instrument 
approach  procedures  (SL\P's)  based  on 
the  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigational  Aid  (VORTAC), 
Microwave  Landing  System  (MLS)  and 
Instrument  Landing  System  (ILS)  will 
remain.  Controlled  airspace  to  the 
surface  is  needed  to  provide  adequate 
Class  E  airspace  for  instrument 
approach  procedures  at  Eareckson 
Airport. 

EFFECTIVE  DATE:  September  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Durand,  System  Management 
Branch,  AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue 
#14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-5898. 


JMI 


SUPPLEMENTARY  INfOfWATKM: 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  Class  D  airspace  and  estabUshes 
Class  E  airspace  at  Shemya.  AK,  to 
provide  adequate  controlled  airspace  to 
the  surface  for  operators  executing  the 
established  SIAP's. 

The  United  States  Air  Force  advised 
the  Federal  Aviation  Administration  of 
their  decision  to  close  the  Eareckson 
ATCT  in  June  1994.  The  U.S.  Air  Force 
no  longer  required  the  airport  traffic 
control  tower  (ATCT),  ground  control 
approach  (GCA).  or  the  airport 
sur\'eillance  radar  (ASR)  after  Atigust  1, 
1994.  The  VORTAC,  MLS.  and  ILS 
remain,  providing  instrument  flight 
rules  (IFR)  approach  and  departure 
procedures  to  the  Eareckson  Airport. 
The  U.S.  Air  Force  has  informed  the 
FAA  that  they  intend  to  maintain  a  24 
hours  basic  weather  watch.  This  action 
is  a  minor  technical  amendment.  Since 
there  is  no  longer  an  Eareckson  ATCT, 
the  Class  D  airspace  to  the  surface  at 
Shemya  must  be  removed.  Class  E 
surface  area  airspace  must  be 
established  to  provide  airspace  for  IFR 
operators  executing  established  SIAP.  is 
to  avoid  confusion  on  the  part  of  the 
pilots  flying  in  the  vicinity  of  the 
Eareckson  Airport,  and  to  promote  safe 
and  efficient  handling  of  air  traffic  in 
the  area.  Therefore,  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b),  are  impracticable  and  good 
cause,  pursuant  to  5  U.S.C.  553(d), 
exists  for  making  this  amendment 
effective  in  less  than  thirty  days. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  Class  E  airspace 
designations  are  published  in  paragraph 
5000  and  6002.  respectively,  of  FAA 
Order  7400.9B  dated  July  18.  1994.  and 
effective  September  16, 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  area  listed  in 
this  document  will  be  removed 
subsequently  ft^m  the  Order  and  the 
Class  E  airspace  area  listed  in  this 
document  will  be  added  to  the  Order. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  minimal.  Since  this  is  a 


routine  matter  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  imp>act  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Ajnendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follov%'s: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  195^ 
1963  Comp..  p.  389:  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Regulations  and  Reporting  Points,  dated 
July  18, 1994,  and  effective  September 
16, 1994,  is  amended  as  follows; 

Paragraph  5000    General 

***** 

AAL  AK  D  Shemya.  AK  (Rjemoved) 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

•  *         *         •         • 

AAL  AK  E2  Shemya.  AK  (New] 

Eareckson  AFS  Airport,  AK 

(Lat.  52°42'44'  .\.,  long.  174°06-49-  E.) 
Shemj-a  VORTAC 
(Lat.  52'43'06"  N.,  long.  174=02  55    E.) 
Within  a  4.4-mile  radius  of  the  Eareckson 
AFS  .Airport,  within  1.6  miles  each  side  of 
the  104°  radial  from  the  Shemya  VORTAC 
extending  from  the  4.4-mile  radius  to  4.5 
miles  east  of  the  airport  and  within  2.3  miles 
north  and  1.3  miles  south  of  the  Shemya 
VORTAC  275°  radial  extending  horn  the  4.4- 
mile  radius  to  5.2  miles  west  of  the  airport. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  .Notice  to  Aimien.  The  effective 
date  and  time  will  thereafter  be  continuously 
pubhshed  Airport/Facility  Director. 

•  *         *         •         * 

Issued  in  Anchorage;.  AK. on  August  23, 
1994. 

Gene  CowgiU, 

Manager.  Air  Traffic  Division.  Alaskan 
Region. 

IFR  Doc.  94-22089  Filed  9-7-94;  8.45  am] 

BILUNG  COOE  49tO-1»-M 
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14CFRPart97 

[Docket  No.  27879;  Amdt  No.  1620] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occiuring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  AvailabiUty  of  matters        ^ 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue  S\V., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SL\P 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SVV., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS— 420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration.  800  Independence 


Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATKSN:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  tunendment  under  5 
U.S.C.  552(a),  1  CFR  part  51 ,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendraeiit  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some  v 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  FUght  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM]  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  edter  pubUcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 


safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regidations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  26, 
1994. 

Thomas  C  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabUshing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §97.23  VOR.  VOR/DME. 
VOR  or  TACAN,  and  VOR/DME  or  TACAN: 
§97.25  LCX:,  LOC/DME,  LDA.  LDA/DME, 
SDF,  SDF/DME:  §97.27  NDB,  NDB/DME; 
§97.29  ILS,  ILS/DME.  ISMI^.  MLS.  MLS/ 
DME.  MLS/RNAV;  §97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35  COPTER 
SIAPs,  identified  as  follows: 

*  •  '  Effective  December  8,  1994 

Orland,  CA,  Haigh  Field.  VOR-A,  Amdt  6 
San  Bernardino.  CA,  San  Bernardino 

International.  NDB  RWY,  6,  Orig 
.Santa  Maria,  CA,  Santa  Maria  Pub/Capt  G. 

Allan  Handcock  Fid,  ILS  RWY  12,  Amdt  9 


Rockford.  IL,  Greater  Rockford,  VOR  RWY 

13.  Amdt  4,  Cancelled 
Rockford,  IL,  Greater  Rockford,  RADAR-1, 

AdmtS 
Fort  Madison,  lA,  Fort  Madison  Muni,  VOR/ 

DME  RNAV  RWY  16.  Amdt  4 
Fort  Madison,  lA.  Fort  Madison  Muni,  VOR/ 

DME  RNAV  RWY  34.  Amdt  4 
Portsmouth.  OH.  Greater  Portsmouth 

Regional,  NDB  RWY  36,  Amdt  3.  Cancelled 
San  Marcos,  TX.  San  Marcos  Muni,  VOR/ 

DME-A,  Amdt  5 
San  Marcos,  TX,  San  Marcos  Muni,  NDB 

RWY  12,  Amdt  4 
San  Marcos.  TX,  San  Marcos  Muni.  ILS  RWY 

12,  Amdt  5 
Burlington.  VT.  Buriington  Intl,  VOR  RWY  1. 

Amdt  11 
Burlington.  VT,  Burlington  Intl,  NDB  RWY 

15,  Amdt  19 
Buriington,  VT,  Buriington  Intl,  ILS  RWY  15. 

/Vmdt  21 
Burlington.  VT,  Burlington  Intl,  RADAR-1. 
-  Amdt  5 

*  •  '  Effective  November  10.  1994 

Garden  City,  KS,  Garden  City  Regional,  ILS 
RWY  35,  Amdt  1 

•  •   '  Effective  Octt^r  13,  1994 

Danielson,  CT.  Danielson.  VOR  or  GPS-A, 
Amdt  4 

Madison,  CT.  Griswold.  VOR  or  GPS-A. 

Amdt  8      . 
Russell.  KS,  Russell  Muni,  VOR/DME-A, 

Amdt  4 
Hyannis,  MA,  Barnstable  Muni-Boardman/ 

Polando  Field,  VOR  or  GPS  RWY  6.  Amdt 

7 
Cape  Girardeau,  MO.  Cape  Girardeau  Muni, 

VOR  RWY  10,  Amdt  2 
Cape  Girardeau,  MO.  Cape  Girardeau  Muni, 

VOR  or  GPS  RWY  2.  Amdt  10 
Cape  Girardeau,  MO.  Cape  Girardeau  Muni, 

LOC/DME  BC  RWY  28,  Amdt  6 
Cape  Girardeau.  MO.  Cape  Girardeau  Muni. 

NDB  or  GPS  RWY  10,  Amdt  9 
Cape  Girardeau,  MO.  Cape  Girardeau  Muni, 

ILS  RWY  10,  Amdt  10 
New  Madrid,  MO,  County  Memorial.  VOR/ 

DME-A.  Amdt  3 
New  Madrid.  MO.  County  Memorial.  NDB 

RWY  18.  Amdt  2 
New  Madrid.  MO.  County  Memorial.  RNAV 

RWY  18.  Amdt  1 
Middletown,  NY,  Randall.  NDB  RWY  26. 

Orig.  Cancelled 
Rutherfordton.  NC.  Rutherfordton  County, 

VOR  RWY  36,  Amdt  3.  Cancelled 
Newport,  OR,  Newport  Muni.  ILS  RWY  16, 

ORIG 
Highgate.  VT,  Franklin  County  State.  VOR/ 

DME  RWY  19,  Amdt  2 

•  •  '  Effective  September  15.  1994' 

Tarboro,  NC.  Tarboro-Edgecombe.  NDB  RWY 
27.  ORIG 

•  *  *  Effective  Upon  Publication 

Davtona  Beach.  FL.  Daytona  Beach  Regional, 
NDB  or  GPS  RWY  7L,  Amdt  25 

•  •  '  Effective  Upon  Publication 

Savannah,  GA,  Savannah  INTL.  ILS  RWY  36. 
Amdt  6 

(FR  Doc.  94-22092  Filed  9-7-^;  8:45  am) 
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14  CFR  Part  97 

[Docket  No.  27880;  Amdt  No.  1621] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  estabUshes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facihties,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affpcted  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purc/jose— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Pubhc  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 


JMI 


SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabhshes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDCj/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  reahzed  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SI.\Ps 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  appUed  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  FUght  Data  Center 
(FDC)  NoUce  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
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safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedures  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
■'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

IssuHd  in  Washington,  EX^  on  August  26. 
1994. 
Thomas  C.  Accardi, 

Ditvitnr.  Flight  Standards  Sen' ice. 

Adoption  of  the  Amendment 

Aci;ordingly,  pursuant  to  the 
authority  delegated  to  me,  part  07  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  utc  on  the 
dates  spe<;ified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348.  i:i54[a). 
1421  and  1.510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(l))(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

Bv  amending:  §97.23  VOR.  VOR/DME. 
VOk  or  TACAN,  and  VOR/D.ME  or  TACA\, 
§97.25  UX:.  LOC/DME,  LDA.  LDA/DME, 
SDF.SDF/DME;  §97.27  NDB,  NDB/DME; 
§97.29  IL.S,  ILS/DME.  ISMLS,  MLS.  MLS/ 
DME.  MLS/RNAV;  §97.31  RADAR  SIAPs: 
§  97.33  RNAV  SIAPs:  and  §  97.35  COPTER 
.SIAPs.  Iditntifiod  as  follows: 

'  *  '  Effftctivti  Upon  Publication 


FDC  date 


08/11/94 
08/11/94 
08/15/94 

08/18/94 
08/19/94 
08/19/94 
08/22/94 

08/22/94 
08/22/94 

08/22/94 

08/23/94 
08/23/94 
08/23/94 

08/25/94 


State 


GA. 
GA. 
GA. 

CA  . 
CA  . 
VA  . 
MA. 

OR. 
OR. 

OR. 

Ml  .. 
NO. 
NO. 

WY 


City 


Covington 
Covington 
Atlanta 


Fullerton 
FuHerton 

Wise 

Boston  ... 


Eugene 
Eugene 

Eugene 


Bellaire 

Rutherfordton 
Ruthertordton 

Jackson  


Airport 


Covington  Muni 

Covington  Muni 

Fulton     County     Airport-Brown 

Field. 

Fullerton  Muni  

Fullerton  Muni 

Lonesome  Pine 

General      Edward      Lawrence 

Logan  Intl. 

Mahlon  Sweet  Field  

Mahlon  Sweet  Field  

Mahlon  Sweet  Field  - 


Antrim  County  

Rutherford  County 
Rutherford  County 

Jackson  Hole  


FDC  No. 


FDC  4/4406 
FDC  4/4407 
FDC  4/451 1 

FDC  4/4644 
FDC  4/4645 
FDC  4/4649 
FDC  4/4726 

FDC  4/4749 
FDC  474752 

FDC  4/4753 

FDC  4/4783 
FDC  4/4762 
FDC  4/4763 

FDC  4/4825 


SIAP 


VOR/DME  RWY  9  AMDT  2. 
NDB  RWY  27  ORIG... 
ILS  RWY  8,  AMDT  ISA.. 

VOR  or  GPS-A  AMDT  6... 
LOC  RWY  24  AMDT  3... 
SDF/DME  RWY  24,  AMDT  3 
VOR/DME  RWY  33L  AMDT  2 

VOR-A  AMDT  6... 

VOR/DME  or  TACAN  or  GPS 

RWY  34,  AMDT  2... 
VOR/DME  or  TACAN  or  GPS 

RWY  3,  AMDT  2... 
NDB  RWY  2  AMDT  2... 
NDB  RWY  36,  AMDT  4A... 
VOR  or  GPS  RWY  36.  AMDT 

3... 
VOR  or  GPS-A  AMDT  6.  DE 

LETE  TERMINAL  ROUTE... 
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14  CFR  Part  129 

Public  Disclosure  of  the  Results  of 
Foreign  Civil  Aviation  Authority 
Assessments 

agency:  Federal  Aviation 
Admini.stration,  DOT. 

ACTION:  Policy  statement. 

SUMMARY:  On  August  24, 1992.  the 
Federal  Aviation  Administration 
announced  a  new  policy  and  pro«;edures 
related  to  the  assessment  of  foreign  Civil 
Aviation  Authorities  that  certificate 
foreign  air  carriers  operating  into  the 


United  States.  This  document 
announces  a  modification  to  that  policy. 
Under  the  modified  policy,  the  FAA  is 
adopting  measures  to  be  observed 
regarding  the  public  disclosure  of  the 
results  of  foreign  Civil  Aviation 
Authority  (CAA)  assessments. 
Comments  by  concerned  parties  are 
invited. 

EFFECTIVE  DATE:  This  policy 
modification  is  effective  on  September 
8,  1994.  Comments  on  this  policy  must 
be  received  on  or  before  October  11, 
1994. 

ADDRESSES:  Send  comments  to  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  800  Independence 
Avenue,  SVV.,  Washington,  DC  20591. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Lynch,  Flight  Standards 
International  Programs  Office,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SVV.. 
Washington,  DC  20501;  (202)  267-3844 

SUPPLEMENTARY  INFORMATION: 
Background 

The  international  standards  governing 
air  safety  are  embodied  in  the 
t]onvention  on  International  Civil 
Aviation,  61  Stat.  1180  (Chicago 
Convention),  and  its  related  Annexes. 
The  effectiveness  of  the  Convention  as 
a  means  of  assuring  aviation  safety 
depends  upon  adherence  to  its 
requirements  by  the  United  States  and 
the  other  parties  to  the  treaty.  The  FAA 
believes  that  most,  but  not  all,  countries 


that  have  accepted  the  Convention's 
obligations  generally  endeavor  to  carry 
them  out  faithfully.  However,  the  FAA 
also  believes  that  the  efficacy  of  the 
Convention  can  be  enhanced.  This 
behef  is  based  on  the  FAA's 
observations  both  of  foreign  air  carrier 
operations  at  points  within  the  United 
States  and  over  30  assessments  of 
foreign  CAAs. 

Under  the  poUcy  announced  at  57  FR 
38342,  August  24, 1992.  the  FAA 
establishes  formal  contact  with  a  CAA 
of  a  foreign  air  carrier  that  possesses  or 
seeks  approval  to  operate  to  or  from  the 
United  States.  The  purpose  of  such 
contacts  is  to  ensure  that  the  aviation 
safety  standards  set  forth  in  the  Chicago 
Convention  and  in  any  applicable 
bilateral  air  transport  agreements  are 
met. 

The  primary  means  of  ensuring 
comphance  with  international  safety 
standards  is  through  the  on-site 
assessment  of  a  CAA.  The  FAA  has 
conducted  over  30  such  assessments 
vrith  mixed  results.  Upon  initial 
assessment,  fully  two-thirds  of  the 
CAAs  assessed  were  deficient  in  some 
manner  relative  to  their  obligations 
under  the  Chicago  Convention.  The 
FAA  entered  into  direct  consultations 
with  many  of  the  CAAs  (governments) 
found  deficient.  As  a  direct  resuU  of 
these  consultations,  many  CAAs  have 
updated  and  enhanced  their  safety 
oversight  resources  and  infiastructure  to 
comply  fully  with  their  obUgations 
under  the  Ciiicago  Convention. 
However,  several  CAAs  initially  found 
to  be  deficient  still  are  not  complying 
with  their  international  aviation  srfcty 
obligations.  Countries  unwilling  or 
unable  to  comply  with  their  obUgations 
under  the  Chicago  Convention  are  our 
immediate  concern. 

Public  Disclosure 

The  purpose  of  the  public  disclosure 
policy  adopted  by  the  FAA  at  this  time 
is  to  allow  the  public  to  make  informed 
travel  decisions  by  providing 
information  regarding  international 
aviation  safety  standards  and 
compliance.  General  assessment 
program  findings,  as  they  relate  to  the 
capability  of  a  respective  CAA  to  meet 
international  aviation  stcmdards,  will  be 
released  to  the  public  through  the 
Department  of  State  Consular 
Information  System  and  the  FAA 
HotUne. 

The  FAA  has  established  three 
categories  of  ratings  to  signify  the  status 
of  a  foreign  CAA's  compliance  with 
ICAO  safety  standards:  acceptable, 
conditional,  and  unacceptable. 

Category  I,  Acceptable,  applies  to  a 
foreign  CAA  that  has  been  assessed  by 


FAA  inspectors  and  has  been  found  to 
license  and  oversee  air  carriers  in 
accordance  with  ICAO  safety  standards. 

Category  11,  Conditional,  applies  to  a 
foreign  CAA  where  FAA  inspectors 
found  areas  of  non-compliance  with 
ICAO  safety  standards  and  the  FAA  is 
negotiating  actively  with  the  CAA  to 
implement  corrective  measures.  During 
such  negotiations,  the  FAA  permits 
flights  to  operate  into  the  United  States 
and  the  FAA  conducts  heightened 
sur\'eillance  of  the  flights. 

Category  III.  Unacceptable,  applies  to 
a  foreign  CAA  found  to  be  in  non- 
compliance with  ICAO  standards  for 
aviation  safety.  Unacceptable  ratings 
apply  if  the  country  or  CAA  has  not 
developed  or  implemented  laws  or 
regulations  in  accordance  with  ICAO 
standards;  if  the  CAA  lacks  the 
technical  expertise  or  resources  to 
license  or  oversee  civil  aviation;  if  it 
lacks  the  flight  operations  capability  to 
certify,  oversee,  and  enforce  air  carrier 
operations  requirements;  if  it  lacks  the 
aircraft  maintenance  capability  to 
certify,  oversee,  and  enforce  air  carrier 
maintenance  requirements;  or  if  it  lacks 
the  appropriately  trained  inspector 
persoimel  required  by  ICAO  standards. 
Operations  to  and  from  the  United 
States  by  foreign  air  carriers  whose 
oversight  is  provided  by  these  CAAs  are 
not  permitted. 

Future  Assessments 

The  desire  to  ensure  that  foreign  air 
carriers  operating  into  the  United  States 
are  indeed  receiving  all  the  regulatory 
oversight  by  their  respective 
governments  mandated  by  the  Chicago 
Convention  will  remain  the  driving 
force  behind  the  assessment  program. 

When  the  FAA  is  notified  that  a 
foreign  air  carrier  is  seeking  authority  to 
initiate  operations  into  the  United 
States,  the  FAA  will  continue  its  policy 
of  verif>'ing  that  the  responsible  CAA  is 
providing  sufficient  oversight  to  ensure 
continuous  safe  international  air  carrier 
operations  in  accordance  with  the 
Chicago  Convention  and  any  appUcable 
bilateral  air  transport  agreement.  If  the 
FAA  is  satisfied  that  the  foreign  CAA  is 
providing  adequate  oversight,  the  FAA 
will  notify  the  Office  of  the  Secretary  of 
Transportation  (OST).  After  OST  issues 
the  canier  its  foreign  air  carrier  permit 
or  exemption,  the  FAA  will  issue  Part 
129  operations  specifications. 
Conversely,  if  the  FAA  is  not  satisfied, 
then  the  FAA  will  recommend  to  OST 
that  a  foreign  air  carrier  permit  or 
exemption  not  be  issued,  and  the  FAA 
will  not  issue  Part  129  operations 
specifications  to  the  foreign  air  carrier. 
The  FAA  also  will  continue  to  verify 
information  regarding  CAA's  v\ith 


foreign  air  carriers  already  holding  FAA 
operations  specifications.  When  the 
capability  of  a  CAA  is  in  question,  the 
FAA  will  take  all  appropriate  and 
necessary  actions  within  its  jurisdiction 
and  discretion,  including  the  public 
release  of  the  assessment  findings  and  a 
recommendation  to  the  DOT  for 
revocation  or  suspension  of  the  air 
carrier's  economic  authority. 

Issued  in  Washington,  DC,  on  September  2. 
1994. 

Anthony  J.  Broderick, 

Associate  Administrator  for  Regulation  &■ 
Certification. 

IFR  Doc.  94-22141  Filed  9-7-94:  8:45  am] 
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Coast  Guard 
33  CFR  Part  117 

[CGD09-94-029] 

RIN-2115-AE47 

Drawbridge  Operation  Regulations; 
Sturgeon  Bay,  Wl 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  At  the  request  of  the 
Wisconsin  Department  of 
Transportation,  the  Coast  Guard  is 
changing  the  operating  regulations 
governing  the  Michigan  Street  highway 
bridge  at  mile  4.3  across  the  Sturgeon 
Bay  in  Sturgeon  Bay.  Wisconsin,  by 
reducing  the  number  of  bridge  openings 
for  recreational  vessels. 

This  action  will  reduce  the  number  of 
bridge  openings  while  still  providing  for 
the  reasonable  needs  of  navigation. 

DATES:  This  rule  is  effective  September 
8, 1994.  Comments  must  be  submitted 
on  or  before  November  7, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (obr).  Ninth  Coast  Guard 
District.  1240  East  Ninth  Street, 
Clen'eland,  Ohio  44199-2060,  or  may  be 
delivered  to  room  2083D  at  the  above 
address  between  6:30  a.m.  and  3  p  m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (216) 
522-3993. 

The  Commanuer,  Ninth  Coast  Guard 
District  maintains  the  public  docket  for 
this  rulemaking.  Comments  will  become 
part  of  the  docket  and  wiil  be  available 
for  inspection  and  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  W.  Bloom,  Jr..  Chief.  Bridge 
Branch  at  (216) 522-3993. 


JMI 
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SUPPt^MENTARY  MFORMATKW:    - 
Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Fred  H. 
Mieser,  Project  Manager,  and  Lieutenant 
Karen  E.  Lloyd,  Project  Counsel.  Ninth 
Coast  Guard  District.. 

Jlequest  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaldng 
(CGD09-94-029)  and  the  specific 
section  of  this  rule  to  which  each 
comment  apphes.  and  give  a  reason  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  vnll  consider  all 
coimnents  received  during  the  comment 
period. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Robert  W. 
Bloom,  Jr.  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  annoimced  by  a  later  notice  in  the 
Federal  Register. 

Discussion  of  Interim  Rule 

Presently,  the  Michigan  Street  bridge 
opens  on  signal  for  the  passage  of 
vessels  from  March  15  throu^  May  14, 
September  15  through  December  31,  and 
between  the  hours  of  6  p.m.  and  6:30 
a.m.  from  May  15  through  September 
15.  Between  the  hours  of  6:30  a.m.  and 
6  p.m.,  from  May  15  through  September 
15.  the  draw  need  open  only  on  the 
hour  and  half-hour.  However,  public 
vessels  of  the  United  States  and 
commercial  vessels  are  passed  through 
the  draw  without  delay  during  the 
scheduled  opening  periods.  From  1 
January  through  14  March,  the  draw 
need  not  open  unless  notice  is  given  to 
the  owner  at  least  12  hours  in  advance 
of  a  vessel's  time  of  intended  passage 
through  the  draw. 

This  interim  final  rule  reduces  the 
number  of  openings  for  recreational 
vessels  from  March  15  through 
December  31.  From  8  a.m.  to  6  p.m.. 
seven  days  a  week,  the  owner  of  the 
bridge  shall  be  required  to  open  the 
bridge  for  recreational  vessels  only  on 
the  hour.  However,  the  bridge  will  open 
as  soon  as  possible  when  20  or  more 
vessels  have  accumulated.  From  6  p.m. 


to  10  p.m.,  the  draw  need  open  only  on 
the  hour  and  half-hoiu-  for  recreational 
vessels.  From  10  p.m.  to  8  ajn.  the  draw 
shall  open  on  signal.  At  all  times,  the 
bridge  shall  open  on  signal  for  the 
passage  of  pubUc  vessels  of  the  United 
States,  state  or  local  vessels  used  for 
public  safety,  commercial  vessels, 
vessels  in  distress,  and  vessels  seeking 
shelter  from  severe  weather. 

The  Wisconsin  Department  of 
Transportation  requested  that  openings 
for  recreational  vessels  be  reduced 
because  of  severe  stress  cracks 
developing  in.  Wisconsin  engineers 
attribute  the  cracks  to  fatigue  ampUfied 
by  more  than  3,000  openings  during  the 
navigation  season.  Although  the  cracks 
will  be  repaired,  the  engineers  are 
concerned  that  opening  the  bridge  with 
the  frequency  currently  required  will 
cause  more  severe  cracks  thereby 
causing  the  bridge  to  become 
permanently  disabled  in  the  closed 
position. 

The  Coast  Guard  reviewed 
bridgetender  logs  of  bridge  openings 
aiui  data  concerning  the  cracks  to  the 
rolhng  girder,  and  has  determined  that 
this  final  rule  is  necessary.  Further,  the 
Coast  Guard  has  determined  that  the 
rule  will  accommodate  the  reasonable 
needs  of  both  recreational  and 
commercial  vessels. 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12886  and  not  significant  under 
the  regulatory  pohcies  and  procedures 
of  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26,  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
lOe  of  the  regulatory  evaluation  is 
uimecessary.  This  rule  is  not  expected 
to  have  any  substantial  effect  on 
commercial  navigation  or  on  any 
businesses  that  depend  on  waterbome 
transportation  for  successful  operation. 

This  schedule  change  was  requested 
by  the  State  of  Wisconsin  on  short 
notice  after  stress  cracks  were  detected 
in  the  rolling  girder  of  the  bridge. 
Failure  to  change  the  bridge  operating 
schedule  could  cause  more  severe 
cracking,  resulting  in  public 
endangerment  should  an  accident  occur. 
Additionally,  if  bridge  use  continues  in 
accordance  with  the  cvurent  schedule, 
the  bridge  could  become  permanently 
disabled  in  the  closed  position,  thereby 
affecting  the  navigability  of  this 
waterway.  Therefore,  under  5  U.S.C. 
553,  the  Coast  Guard  certifies  that  good 
cause  exists  to  issue  this  rule  without 
providing  prior  notice  and  opportunity 


to  comment,  and  for  this  rule  to  be 
effective  upon  pubhcation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Ad 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  proposed  rules, 
if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their £eld  and 
otherwise  quaUfy  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C  632). 

This  Interim  final  rule  allows  the 
owner  of  the  Michigan  Street  highway 
bridge  to  reduce  the  number  of  openings 
without  interfering  with  commercial  use 
of  the  waterway.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C  605(b) 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  nile  contains  no  collection  of  - 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order   . 
12612,  and  it  has  been  determined  that 
the  interim  rule  does  not  raise  sufficient 
federalism  impUcaUons  to  warrant 
preparation  of  a  FederaUsm  Assessment 
The  authority  to  regulate  the  operating 
schedules  of  drawbridges  is  conferred 
upon  the  Coast  Guard  by  statute. 
Therefore,  the  Coast  Guard  does  not 
expect  any  preemption  with  respect  to 
state  actions  on  the  same  subject  matter. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g(5)  of  Commandant  Instruction 
M16475.1B.  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
.  from  further  environmental 
docrunentation. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  is  amending  33  CFR 
Part  117  as  follows: 

PART  117-ORAWBRIOGE 
OPERATING  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l{g). 

2.  §  117.1101  is  revised  to  read  as 
follows: 

§117.1101    SturgMnBay. 

The  draw  of  the  Michigan  Street 
highway  bridge,  mile  4.3  at  Sturgeon 
Bay.  shall  open  as  follows: 

(a)  From  March  15  through  December 
31— 

(1)  Between  the  hours  of  8  a.m.  and 
6  p.m.,  the  draw  need  open  for 
recreational  vessels  only  on  the  hour. 
However,  if  more  than  20  vessels  have 
accumulated  at  the  bridge,  the  draw 
shall  open  as  soon  as  possible. 

(2)  Between  the  hours  of  6  p.m.  and 
10  p.m..  the  draw  need  open  for 
recreational  vessels  only  on  the  hour 
and  half-hour. 

(3)  Between  the  hours  of  10  p.m.  and 
8  a.m.,  the  draw  shall  open  on  signal. 

(b)  The  draw  shall  open  on  signal  for 
commercial  vessels.  Additionally,  the 
draw  shall  open  on  signal  for  all  vessels 
seeking  shelter  from  severe  weather. 

(c>  From  January  1  through  March  14, 
the  draw  shall  open  on  signal  if  notice 
is  given  at  least  12  hours  in  advance  of 
a  vessel's  time  of  intended  passage 
through  the  draw. 

Dated:  August  19, 1994. 
Rudy  K.  PescheL 

RearAdmira],  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 
(FR  Doc.  94-22164  Filed  9-7-94;  8:45  am) 
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33  CFR  Part  165 

ICGD01-04-131] 

RIN2115-AA97 

Safety  and  Security  Zones; 
Presidential  Visit,  Martha's  Vineyard, 
MA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
estabhshing  temporary  safety  and 
security  zones,  with  identical 
boundaries,  off  of  the  south  shore  of 
Martha's  Vineyard,  Massachusetts, 
while  the  President  of  the  United  States 
vacations  at  the  Freidman  residence  on 
Oyster  Pond.  Martha's  Vineyard, 
Massachusetts.  The  safety  and  seciuity 
zones  are  needed  to  safeguard  the 
President  of  the  United  States  fiom 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  the  Coast  Guard 
President  Security  Senior  Duty  Officer. 


EFFECTIVE  DATES:  This  regulaUon  is 
effective  from  August  26, 1994,  to 
September  12. 1994.  or  for  the  duration 
of  the  President's  visit,  unless 
terminated  sooner  by  the  Captain  of  the 
Port 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  David  DoUoff,  Marine  Safety  Field 
Office  Cape  Cod  (508)  968-6556. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  D.H. 
DoUoff,  Project  Manager,  and  LCDR  J.D. 
Stieb,  Project  Counsel,  First  District 
Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  makmg  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Due  to  the  sensitive  nature  as  well  as 
the  unpredictabihty  of  the  President's 
schedule,  this  office  received 
insufficient  notice  to  publish  proposed 
rules  in  advance  of  the  event. 
PubUshing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
pubUc  interest  since  immediate  action  is 
needed  to  prevent  injiary  to  the 
President.  Any  harm  to  the  President 
would  have  far-reaching  negative 
impacts  on  all  people  of  the  United 
States. 

Background  and  Purpose 

From  August  26, 1994,  to  September 
12. 1994,  President  CUnton  will  be 
vacationing  on  Martha's  Vineyard,  MA. 
While  vacationing,  he  and  his  family 
will  reside  at  the  Freidman  residence 
which  is  located  on  Oyster  Pond,  just 
inland  of  the  south  shore  of  Martha's 
Vineyard. 

The  safety  and  security  zones  are 
needed  to  protect  the  President  from 
harmful  or  subversive  acts  in  the 
vicinity  of  the  Freidman  residence.  The 
safety  and  security  zones  have  identical 
boimdaries.  Both  are  necessary  since  a 
civil  penalty  cannot  be  assessed  for 
security  zone  violations  but  can  be  for 
safety  zone  violations.  They  encompass 
a  rectangular  area  of  water  extending 
approximately  one-half  mile  along  the 
beach  and  500  yards  out  into  the  water. 
The  safety  and  security  zones  will  be 
marked  by  buoys  indicating  an 
exclusionary  area.  The  safety  and 
security  zones  apply  to  all  persons 
within  the  designated  area. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 


Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procediu^s  of  the  Departnient  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  pohcies  of  DOT  is 
unnecessary.  The  entities  most  Ukely  to 
be  affected  are  individuals  or  pleasure 
craft  engaged  in  recreational  activities, 
or  wishing  to  view  the  President.  These 
vessels  and  people  have  ample  space 
outside  of  the  safety  and  security  zones 
to  engage  in  these  activities  and 
therefore  they  will  not  be  subject  to 
undue  hardship.  Commercial  vessels  do 
not  normally  transit  the  area  of  the 
safety  and  security  zones. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominate 
in  their  field  and  that  otherwise  quaUfy 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  For  the  reasons  outhned  in 
the  Regulatory  Evaluation,  the  Coast 
Guard  expects  the  impact  to  be  minimal 
on  all  entities.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federaUsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  envirorunental  impact  of  this  rule 
has  been  evaluated  using  the  Coast 
Guard's  procedures  for  implementing 
the  National  Environmental  Pohcy  Act 
(Commandant  Instruction  M16474.1B) 
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Under  section  2.B.2,(e)  of  these 
procedures,  it  is  concluded  that  this 
action  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Cocist  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  16S-{AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Audiority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.0&-l(g).  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-131 
is  added  to  read  as  follows: 

§  165.T01-131    Safety  and  Security  Zone: 
Presidential  Visit,  IMartha's  Vineyard,  MA. 

(a)  Location.  The  following  area  is 
both  a  safety  zone  and  a  security  zone: 
From  a  point  on  land  at  Latitude  41"  ZO* 
54"  N  and  Longitude  070°  36'  34"  W; 
thence  eastward  along  the  shoreline  to 
a  point  on  land  at  Latitude  41'  20'  57" 
N  and  Longitude  070"  35'  45"  W;  thence 
south  500  yards  to  an  offshore  point  at 
Latitude  41°  20'  42"  N  and  Longitude 
070°  46"  W;  thence  west  to  an  offshore 
point  at  Latitude  41"  20'  42"  N  and 
Longitude  070"  36'  29"  W;  thence  north 
to  the  beginning  point.  The 
aforementioned  offshore  points  will  be 
marked  by  buoys  indicating  the  security 
zone. 

(b)  Effective  date.  This  section  is 
effective  from  August  26, 1994  to 
September  12, 1994.  or  for  the  duration 
of  the  President's  visit  to  Martha's 
Vineyard,  xmless  terminated  sooner  by 
the  Captain  of  the  Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  governing  safety 
and  seciuity  zones  contained  in  33  CFR 
165.23  and  165.33  of  this  part,  entry 
into  any  portion  of  the  described  zones 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  the  Coast  Guard 
Presidential  Security  Detail  Senior  Duty 
Officer,  as  necessary  to  protect  the 
President. 

Dated:  August  26. 1994. 
P.A.  Turlo, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Providence,  RI. 
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33  CFR  Part  165 

[CGD01-04-132] 

RIN2115-AA97 


Safety  and  Security  Zones; 
Presidential  Visit,  Martha's  Vineyard. 
MA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  moving  safety  and  seciuity 
zones,  with  identical  boundaries, 
around  the  President  of  the  United 
States  during  his  vacation  on  Martha's 
Vineyard.  Massachusetts.  The  safety  and 
security  zones  are  needed  to  safeguard 
the  President  from  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature.  Entry  into  the 
zones  are  prohibited  unless  audiorized 
by  the  Captain  of  the  Port,  Providence 
Rhode  Island  or  the  Coast  Guard 
Presidential  Security  Detail  Senior  Duty 
Officer. 

EFFECTIVE  DATES:  This  regulation  is 
effective  from  August  26, 1994,  to 
September  12. 1994.  or  for  the  duration 
of  the  President's  visit,  unless 
terminated  sooner  by  the  Captain  of  the 
Port. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  David  Dolloff,  Marine  Safety  Field 
Office.  Cape  Cod,  MA  (508)  968-6556. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  D.H. 
Dolloff.  Project  Manager,  and  LCDR  J.D. 
Stieb,  Project  Counsel,  First  District 
Legal  Office. 

Regulatory  History 

Piusuant  to  5  U.S.C  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Due  to  the  sensitive  nature  as  well  as 
the  unpredictable  nature  of  the 
President's  schedule,  this  office 
received  insufficient  notice  to  publish 
proposed  rules  in  advance  of  the  event 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
publish  interest  since  immediate  action 
is  needed  to  prevent  injiuy  to  the 
President  Any  harm  to  tl»  President 
would  cause  far-reaching  negative 
impacts  on  aU  people  of  the  United 
States. 

Background  and  Purpose 

From  August  26, 1994.  to  September 
12, 1994.  President  Clinton  will  be 
vacationing  on  Martha's  Vineyard,  MA. 


While  vacationing,  the  President  may  be 
involved  in  a  myriad  of  activities 
including  boating  or  fishing  trips,  jogs 
along  the  beach,  dinners  at  waterfront 
restaurants,  golfing,  etc. 

This  regulation  establishes  moving 
safety  and  security  zones  around  the 
President  which  extend  500  yards  in  all 
directions.  The  zones  are  needed  to 
protect  the  President  from  sabotage  or 
other  subversive  acts.  It  is  not  presently 
possible  to  predict  the  President's  exact 
movements  on  Martha's  Vineyard. 
Accordingly,  the  Coast  Guard  Captain  of 
the  Port  will  activate  these  500  yard 
safety  and  security  zones  in  all 
directions  around  the  President  when 
necessary  to  protect  the  President.  The 
zones  will  be  activated  when  the 
President  is  on  or  near  the  waters  of  the 
United  States  and  may  be  expanded  or 
reduced  as  necessary  to  protect  the 
President.  The  safety  and  security  zones 
have  identical  boundaries.  Both  are 
necessary  since  a  civil  penalty  cannot  be 
assessed  for  security  zone  violations  but 
can  be  for  safety  zone  violations.  All 
persons,  other  than  those  approved  by 
the  Captain  of  the  Port,  wrill  be 
prohibited  from  these  zones.  The 
activation  and  enforcement  of  these 
zones  will  be  coordinated  with  the 
Secret  Service. 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procediues  of  the  Department  of 
TransportaUon  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
entities  most  likely  to  be  affected  are 
landside  individuals  wishing  to  view 
the  President  and  pleasure  craft  engaged 
in  recreational  activities  or  wishing  to 
view  the  President.  These  individuals 
and  vessels  have  ample  space  outside  of 
the  safety  and  security  zones  to  engage 
in  these  activities  and  therefore  they 
will  not  be  subject  to  undue  hardship. 
The  safety  and  security  zones  may  also 
be  adjusted  if  it  becomes  impracticable 
to  keep  the  pubUc  500  yards  from  the 
President.  "The  zones  may  impact  ferries 
or  other  commercial  vessels  if  the 
President  is  onboard  a  vessel  transiting 
to  various  ports  and  through  various 
waters.  In  this  case,  however,  it  is 


expected  that  vessels  will  be  allowed  by 
the  Captain  of  the  Port  to  transit  through 
the  zones  as  necessary  so  as  not  to  place 
undue  hardship  on  these  vessels.  Any 
hardships  experienced  by  persons  or 
vessels  due  to  these  zones  are 
considered  minimal  compared  to  the 
national  interest  in  protecting  the 
President. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  For  the  reasons  outlined  in 
the  Regulatory  Evaluation,  the  Coast 
Guard  expects  the  impact  to  be  minimal 
on  all  entities.  Therefore,  the  Coast 
Guard  certificates  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  oflnformation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  environmental  impact  of  this  rule 
has  been  evaluated  using  the  Coast 
Guard's  procedures  for  implementing 
the  National  Environmental  Policy  Act  - 
(Commandant  Instruction  M16474.1B). 
Under  Section  2.B.2.(e)  of  these 
procedures,  it  is  concluded  that  this 
action  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  .Determination 
will  be  made  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  IBS 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 


Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1. 6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-132 
is  added  to  read  as  follows: 

§  1 65.T01  -1 32    Safety  and  Security  Zones; 
Presidential  Visit;  Martfia's  Vineyard,  MA. 

(a)  Location.  The  following  area  is  a 
moving  safety  and  a  moving  security 
zone:  A  500  yard  radius  around  the 
President  of  the  United  States  at  all 
times  designated  by  the  Captain  of  the 
Port  during  the  President's  vacation  on 
Martha's  Vineyard.  The  extent  of  these 
zones  may  be  expanded  or  reduced  by 
the  Captain  of  the  Port,  Providence.  R.L. 
as  necessary  to  protect  the  President. 

(b)  Effective  dates.  This  regulation  is 
effective  during  the  President's  vacation 
from  August  26, 1994  to  September  12, 
1994,  or  for  the  duration  of  the 
President's  visit  to  Martha's  Vineyard. 
The  security  and  safety  zones 
established  by  this  regulation  will  be 
activated  by  the  Captain  of  the  Port  or 
the  Coast  Guard  Presidential  Security 
Detail  Senior  Duty  Officer  as  necessary- 
to  protect  the  President.  As  appropriate, 
notice  of  the  activation  of  this  zone  may 
be  made  via  loud  hailer.  Channels  16 
and  22  VHF,  or  possibly  through  Safety 
Marine  Information  Broadcasts. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  governing  safety 
and  security  zones  contained  in  33  CFR 
165.23  and  165.33,  entry  into  the  zones 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port  Providence. 

Dated:  August  26. 1994. 
P.A.  Turlo^ 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port.  Providence,  Rl. 

IFR  Doc  94-22166  Filed  9-7-94;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AG85 

Evidence  Requirements 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  concerning  the 
evidence  requirements  to  establish 
birth,  death,  marriage  or  relationship. 
This  amendment  is  necessary  to 
expedite  the  payment  of  benefits  by 
allowing  VA  to  accept  photocopies  of 
documents  necessary  to  establish  birth, 
death,  marriage  or  relationship.  The 
intended  effect  of  this  amendment  is  to 
improve  the  efficiency  and  timeliness  of 
claims  processing. 

DATES:  Comments  must  be  received  on 
or  before  November  7, 1994.  Comments 
will  be  available  for  public  inspection 
until  November  17, 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW.. 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit.  Room  119,  at  the  above 
address  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Bisset.  Jr.,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits  •' 
Administration  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  A  number 
of  recent  developments,  including 
military  dovmsizing,  judicial  review  of 
VA  decisions  concerning  benefit  claims, 
and  changes  in  due  process  procedures, 
have  had  a  major  impact  on  the  volume 
of  claims  filed  with  the  VA.  The 
growing  backlog  of  pending  claims  has     ' 
created  additional  delays  for  claimants, 
and  in  Jurte  1993  VA  established  a  Blue 
Ribbon  Panel  on  Claims  Processing  (the 
Panel)  to  develop  recommendations  on 
eliminating  this  backlog  and  improving 
the  timeliness  of  claims  processing. 
One  recommendation  oy  the  Panel 
was  to  revise  the  regulations  to  allow 
the  acceptance  of  photocopies  of 
documents  necessary  to  establish  birth, 
death,  marriage  or  relationship.  Current 
VA  regulations  provide,  in  general,  that, 
in  order  to  establish  birth,  death, 
marriage  or  relationship  for  VA 
purposes,  a  claimant  must  submit  a 
copy  of  the  required  document  certified 
over  the  signature  and  official  seal  of  the 
person  having  custody  of  the  record. 

It  has  been  our  experience  that  many 
claimants  are  not  certain  of  the 
definition  of  a  "certified  copy"  and 
often  submit  photocopies  of  notarized 
copies,  or  fail  to  respond  to  a  request  for 
evidence  because  of  difficulty  in 
obtaining  certified  copies.  Such  actions 
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by  claunants  result  either  in  additional 
requests  from  VA  for  certified  copies — 
further  delaying  the  authorization  of 
benefits — or  in  benefits  to  which  a 
claimant  may  be  entitled  being  denied. 

Accepting  photocopies  would  reduce 
not  only  delays  but  also  the  frustrations 
experienced  by  claimants  who  have 
difficulty  obtaining  certified  copies.  The 
Panel  was  of  the  opinion  that  38  CFR 
3.216.  which  requires  claimants  to 
furnish  VA  with  the  social  security 
numbers  for  all  dependents  on  whose 
behalfTenefits  are  claimed  or  received, 
and  38  U.S.C.  5317,  which  authorizes 
data  exchanges  between  VA  and  other 
federal  agencies,  are  adequate 
safeguards  against  the  possibility  that 
VA  would  erroneously  award  benefits 
based  upon  acceptance  of  altered 
photocopies.  Additionally,  VA  would 
retain  the  option  of  requesting  certified 
documentation  if  not  satisfied  that  the 
photocopies  are  genuine  or  free  from 
alteration. 

The  Secretary  of  Veterans  Affairs  has 
accepted  this  recommendation  of  the 
Panel,  and  we  have  amended  38  CFR 
3.202(c),  3.204  (b)  and  (c),  3.205(a). 
3.207(b).  3.209  (a)  and  (b).  3.210  (b)  and 
(c),  and  3.211  (a)  and  (d)  to  implement 
the  Secretary's  decision.  We  have  also 
amended  §  3.205(a)(4)  to  remove  the 
restrictions  to  the  submission  of  an 
original  certificate  of  marriage,  which 
are  unnecessary  in  view  of  the 
determination  to  accept  a  photocopy. 
Additionally,  we  have  amended 
§  3.210(b)(3)(i)  to  reflect  gender-neutral 
terminology  in  accordance  with  38  CFR 
1.13.  In  light  of  the  Secretary's 
commitment  to  reduce  the  backlog  of 
pending  claims  and  provide  timely 
claims  adjudication  to  all  claimants,  and 
since  this  action  cannot  work  to  the 
detriment  of  any  claimant  and  is  an 
agency  nile  of  practice  or  procedure,  we 
have  elected  to  publish  this  rule  as  an 
interim  rule  with  request  for  comments 
rather  than  a  proposed  rule. 

This  amendment  is  effective  the  date 
of  publication  of  the  interim  rule.  The 
Secretary  finds  good  cause  for  doing  so 
since  this  amendment  will  work  to  the 
advantage  of  those  who  will  be  affected 
without  working  to  the  detriment  of  any 
other  claimant.  This  decision  is  fully 
consistent  with  VA's  longstanding 
pohcy  to  administer  the  law  under  a 
broad  interpretation  for  the  benefit  of 
veterans  and  their  dependents  (38  CFR 
3.102).  Although  this  amendment  is 
effective  immediately,  any  comments 
received  will  be  carefully  considered 
and  another  rule  dociunent  will  be 
published,  if  indicated. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
FlexibiUty  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104, 
64.105.  64.109  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 
Health  care.  Pensions,  Veterans.  . 

Approved:  July  14, 1994. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

§3.202    [Amended] 

2.  In  §  3.202(c),  remove  the  words 
"certified  in  accordance  with  §  3.204(c)" 
and  insert,  in  their  place,  the  words 
"they  satisfy  the  requirements  of 
§3.204". 

3.  In  §  3.204,  paragraph  (c)  is 
removed,  and  paragraph  (b)  is  revised  to 
read  as  follows: 

§  3.204    Evidence  other  tttan  evidence  of 
service. 

<r  •  •  •  • 

(b)  Acceptability  of  photocopies. 
Photocopies  of  documents  necessary  to 
establish  birth,  death,  marriage  or 
relationship  under  the  provisions  of 
§§  3.205  through  3.215  of  this  part  are 
acceptable  as  evidence  if  the 
Department  of  Veterans  Affairs  is 
satisfied  that  the  copies  are  genuine  and 
free  from  alteration.  Otherwise,  VA  may 
request  a  copy  of  the  document  certified 
over  the  signature  and  official  seal  of  the 
person  having  custody  of  such  record. 

4.  In  §  3.205,  paragraphs  (a)(1)  and 
(a)(4)  are  revised  to  read  as  follows: 

§3.205    Marriage. 

(a)  *  •  • 

(1)  Copy  or  abstract  of  the  public 
record  of  marriage,  or  a  copy  of  the 


chujch  record  of  marriage,  containing 
sufficient  data  to  identify  the  parties, 
the  date  and  place  of  marriage,  and  the 
nimiber  of  prior  marriages  if  shown  on 
the  official  record. 

(4)  The  original  certificate  of  marriage, 
if  the  Department  of  Veterans  Affairs  is 
satisfied  that  it  is  genuine  and  free  from 
alteration. 


§3.207    [Amended] 

5.  In  §  3.207(b),  remove  the  words  "A 
certified  copy,  or  certified  abstract,  of 
the  decree  of  annulment."  and  insert,  in 
their  place,  the  words  "A  copy  or 
abstract  of  the  decree  of  annulment." 

§3.209    [Amended] 

6.  In  §  3.209  (a)  and  (b),  remove  the 
words  ",  certified  by  the  custodian  of 
such  records"  where  they  appear. 

7.  In  §  3.210,  paragraphs  (c) 
introductory  text  and  (c)(l)(i),  the  word 
"certified"  is  removed  where  it  appears, 
and  paragraph  (b)(3)(i)  is  revised  to  read 
as  follows: 

§3.210    Child's  relationship. 

(b)*  *  * 

-   (3)*    *    * 

(i)  A  copy  of  the  public  record  of  birth 
or  church  record  of  baptism,  showing 
that  the  veteran  was  the  informant  and 
was  named  as  parent  of  the  child;  or 


§3.211    [Amended] 

8.  In  §  3.211,  paragraph  (a)(1),  the 
words  "certified  by  the  custodian  of 
such  records"  are  removed;  in 
paragraphs  (a)(2)  and  (d)(2),  the  word 
"certified"  is  removed  where  it  appears. 

[PR  Doc.  94-21849  Filed  9-7-94;  8:45  ami 

BILUNG  CODE  832(M)1-M 

38  CFR  Part  4 
RIN  290O-AG97 

Schedule  for  Rating  Disabilities; 
Genitourinary  System  (Special  Monthly 
Compensation) 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  regulation. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its  Schedule 
for  Rating  Disabilities  of  the 
Genitourinary  System  by  adding  a  note 
at  the  beginning  of  §  4.115b  requiring, 
rating  specialists  to  refer  to  §  3.350  any 
time  they  evaluate  a  claim  involving 
loss  or  loss  of  use  of  a  creative  organ 
and  by  adding  a  footnote  at  three 
diagnostic  codes  to  ask  the  rater  to 


review  for  entitlement  to  special 
monthly  compensation  (SMC).  The 
intended  effect  of  this  change  is  to 
ensure  that  potential  entitlement  to 
.  SMC  is  considered  in  every  case  where 
there  is  loss  or  loss  of  use  of  a  creative 
organ. 

DATES:  This  amendment  is  effective 
Septembers.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
CaroU  McBrine,  M.D..  Consultant 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington.  DC  20420  (202)  273-7210. 
SUPPLEMENTARY  INFORMATION:  VA 
published  a  final  revision  to  the  section 
of  the  Schedule  for  Rating  DisabiUties 
on  the  Genitourinary  System  in  the 
Federal  Register  on  January  18, 1994 
(59  FR  2523-29).  In  the  preamble  to  the 
final  revision,  in  response  to  a  comment 
urging  that  we  place  a  note  under 
diagnostic  code  (DC)  7522  (Penis, 
deformity,  with  loss  of  erectile  power) 
indicating  entitlement  to  special 
monthly  compensation  tmder  38  U.S.C. 
1114(k),  we  stated  our  belief  that  such 
a  note  was  not  warranted  because  we 
preferred  that  raters  refer  to  the 
regulations  governing  special  monthly 
compensation  rather  than  relying  on 
cross-references  in  the  rating  schedule. 
We  noted  that  the  criteria  regarding 
entitlement  to  special  monthly 
compensation  are  extensive,  very 
complicated,  and  seldom  correspond 
exactly  to  evaluation  criteria  in  the 
rating  schedule. 

Upon  further  review  we  have 
determined  that  the  addition  of 
indications  imder  diagnostic  codes 
where  there  might  be  entitlement  to 
SMC  would  improve  the  revision  by 
enhancing  the  likelihood  of 
consideration  for  SMC. 

While  it  is  impractical  to  provide 
detailed  information  at  every  location  in 
the  rating  schedule  where  the  potential 
for  entitlement  to  SMC  might  arise,  we 
have  added  a  note  at  the  beginning  of 
§  4.115b  requiring  rating  specialists  to 
refer  to  §  3.350  any  time  they  evaluate 
a  claim  involving  loss  or  loss  of  use  of 
a  creative  organ.  In  addition  to  the  note, 
we  have  added  a  footnote  at  DC's  7522 
(Penis,  deformity,  v«th  loss  of  erectile 
power),  7523  (Testis,  atrophy, 
complete),  and  7524  (Testis,  removal) 
instructing  raters  (in  a  note  at  the 
bottom  of  the  page)  to  review  for 
entitlement  to  SMC.  While  those 
conditions  clearly  call  for  review  for 
entitlement  to  SMC,  there  are  other 
conditions  in  this  portion  of  the  rating 
schedule  where  there  might  also  be 
entitlement  to  SMC  The  lack  of  a 


footnote  does  not  reUeve  the  rating 
specialist  of  the  responsibihty  of 
recognizing  additional  circumstances 
where  SMC  might  be  wairanted.  We 
believe  that  the  combination  of  the 
regulatory  requirement  contained  in  the 
note  and  the  footnotes  is  the  best 
method  of  making  siu«  that  potential 
entitlement  to  SMC  is  considered. 

This  amendment  does  not  represent  a 
substantive  change  from  the  final  rule 
on  the  Genitourinary  System  published 
in  the  Federal  Register  on  January  18, 
1994.  It  is  an  amendment  to  ensure  that 
provisions  for  special  monthly 
compensation  already  in  place  will  be 
fully  considered  in  every  case. 
Therefore  we  are  pubUshing  this  as  a 
final  rule. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  frxim  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

Since  this  is  not  considered  to  be  a 
significant  regulatory  amendment,  we 
have  not  prepared  a  Costs  and  Benefits 
analysis  in  accord  with  Executive  Order 
12866  of  September,  1993,  and  the 
Office  of  Management  and  Budget  has 
reviewed  this  rule. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104  and 
64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 
Approved  July  28. 1994., 
Jesse  Brown, 

Secretary  for  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  4,  subpart  B,  is 
amended  as  set  forth  below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B— Disability  Ratings 

1.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  1155. 

2.  Section  4.115b  is  amended  by 
adding  an  introductory  note  before 
diagnostic  code  7500  and  by  revising 
diagnostic  codes  7522,  7523,  and  7524, 
to  read  as  follows: 


§  4.1 1 5b    Ratings  of  the  genitourinary 
system — diagnoses. 

Note:  When  evaluating  any  claim  involving 
loss  or  loss  of  use  of  one  or  more  creative 
organs,  refer  to  §  3.350  of  this  chapter  to 
determine  whether  the  veteran  may  be 
entitled  to  special  monthly  compensation. 
Footnotes  in  the  schedule  indicate  conditions 
which  potentially  establish  entitlement  to 
special  monthly  compensation;  however, 
there  are  other  conditions  in  this  section 
which  under  certain  circumstances  also 
establish  entitlement  to  special  monthly 
comptensation. 
*         •         •         •         * 

7522  Penis,  deformity,  vdth  loss  of 
erectile  power — 20 ' 

7523  Testis,  atrophy  complete: 
Both— 20 » 

One— 0' 

7524  Testis,  removal: 
Both— 30  ^ 

One— 0* 

Note:  In  cases  of  the  removal  of  one  testis 
as  the  result  of  a  service-incurred  injury  or 
disease,  other  than  an  undescended  or 
congenilally  undeveloped  testis,  with  the 
absence  or  nonfunctioning  of  the  other  testis 
unrelated  to  service,  an  evaluation  of  30 
percent  will  be  assigned  for  the  ser\ice- 
connected  testicular  loss.  Testis, 
underscended,  or  congenitally  undeveloped 
is  not  a  ratable  disability. 

[FR  Doc  94-21853  Filed  9-7-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 
[AD-FRL-6052-3J 
RIN  2060-AC 12 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Industrial 
Process  Coding  Towers 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  promulgates  final 
standards  that  limit  the  discharge  of 
chromium  compound  air  emissions 
from  industrial  process  cooling  towers 
(IPCT's)  pursuant  to  section  112  of  the 
Clean  Air  Act  as  amended  in  1990  (the 
Act).  Chromiiun  compounds  are  among 
the  189  hazardous  air  pollutants  (HAP's) 
listed  for  regulation  under  section  112 
of  the  Act.  Industrial  process  cooling 
towers  that  use  chromium-based  water 
treatment  programs  have  been  identified 
by  the  EPA  as  significant  emitters  of 
chromium  compounds  to  the 


'  Review  foi  entitlement  to  special  monthly 
compensatiuo  under  $  3.350  of  this  chapter. 


JMI 
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atmosphere.  The  purpose  of  the  final 
rule  is  to  effectively  eliminate 
chromium  compound  air  emissions 
from  IPCT's  through  the  prohibition  of 
chromium-based  water  treatment 
chemicals  in  affected  new  and  existing 
IPCT's. 

DATES:  These  regulations  are  effective 
September  8, 1994. 

The  incorporation  by  reference  of 
certain  publications  in  this  standard  is 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  as  of  September 
8, 1994. 

ADDRESSES:  Docket.  Docket  No.  A-91- 
65,  containing  information  considered 
by  the  EPA  in  developing  the 
promulgated  IPCT  NESHAP  is  available 
for  public  inspection  and  copying 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  for  Federal 
hoUdays,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center,  Room 
M1500,  U.S.  Enviromnental  Protection 
Agencv,  401  M  Street,  SW.,  Washington, 
DC  20460;  telephone  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying. 

Background  Information  Document 

A  background  information  document 
(BID)  for  the  promulgated  ITCT  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  may  be  obtained 
from  the  docket;  the  U.S.  EPA  Library 
(MD-35),  Research  Triangle  Park.  NC 
27711,  telephone  number  (919)  541- 
2777;  or  from  National  Technical 
Information  Services,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161; 
telephone  (703)  487-4650.  Please  refer 
to  "National  Emission  Standards  for 
Hazardous  Pollutants  for  Industrial 
Process  Cooling  Towers — Background 
Information  for  Promulgated  Standards" 
(EPA-453/R-94-041b).  The  BID 
contains  a  summary  of  the  public 
comments  made  on  the  proposed  IPCT 
standard  and  EPA  responses  to  the 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ph'l  Mulrine  of  the  Industrial 
Studies  Branch,  Emissions  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carohna  27711;  telephone 
(919) 541-5289. 

SUPPLEMENTARY  INFORMATION:  Under 
section  307(b)(1)  of  the  Act,  judicial 
review  of  NESHAP  is  available  only  by 
filing  a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 


brought  by  the  EPA  to  enforce  these 
requirements. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 
n.  Summary 

A.  Summary  of  Promulgated  Standards 

B.  Summary  of  Major  Changes  Since 
Proposal 

in.  Summary  of  Enviromnental,  Energy,  Cost, 
and  Economic  Impacts 

A.  Environmental  Impacts 

B.  Energy  Impacts 

C.  Cost  Impacts 

D.  Economic  Impacts 

IV.  Public  Participation 

V.  Significant  Comments  and  Responses 

A.  Selection  of  Regulatory  Authority 

B.  Selection  of  Pollutant  to  be  Regulated 
C  Selection  of  Sources  to  be  Regulated 

D.  Compliance  Dates 

E.  Notification  Requirements 

P.  Recordkeeping  and  Reporting 

Requirements 
G.  Interaction  of  the  IPCT  NESHAP  and  the 

General  Provisions 
H.  Selection  of  Control  Technology 
I.  Cost  Impact 

).  Wording  of  the  Regulation 
K.  De  Minimis  Cooling  Water  Chromium 

Concentration 
FV.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12286 

C  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Miscellaneous 

I.  Background 

Section  112(b)  of  the  Act  lists  189 
HAP's  and  requires  the  EPA  to  estabhsh 
national  emission  standards  for  all 
major  sources  and  some  area  sources  of 
those  HAP's.  Among  the  listed 
pollutants  are  chromiiun  compounds. 
On  July  16.  1992  ( (57  FR  31576),  EPA 
published  a  Ust  of  major  and  area 
sources  for  which  NESHAP  are  to  be 
promulgated  and  on  December  3, 1993 
(58  FR  83941),  EPA  published  a 
schedule  for  promulgation  of  those 
standards.  The  EPCT  source  category  is 
included  in  the  list  of  major  soiuces  to 
be  regulated  for  which  the  EPA  is  to 
establish  national  emission  standards  by 
November  1994. 

The  IPCT  rule  was  proposed  in  the 
Federal  Register  on  August  12, 1993  (58 
FR  43028).  No  pubUc  hearing  on  this 
rule  was  requested,  but  41  comment 
letters  were  received. 

n.  Summary 

A.  Summary  of  Promulgated  Standards 

The  standard  being  promulgated 
today  will  eUminate  emissions  of 
chromium  compoimds  from  new  and 
existing  IPCT's  that  are  major  sources  or 
are  integral  parts  of  major  sources  by 
prohibiting  the  use  of  chromium-based 
water  treatment  chemicals  in  those 
IPCT's. 


1.  Affected  Sources 

Cooling  towers  are  devices  that  are 
used  to  remove  heat  from  a  cooling 
fluid,  typically  water,  by  contacting  the 
fluid  with  ambient  air.  The  IPCT  source 
category  includes  cooling  towers  that 
are  used  to  remove  heat  that  is  produced 
as  an  input  or  output  of  chemical  or 
industrial  processes.  The  IPCT  source 
category  also  includes  cooling  towers 
that  cool  industrial  processes  in 
combination  with  heating,  ventilation, 
and  air  conditioning  (HVAC)  systems. 
Standards  to  control  chromium 
emissions  from  cooling  towers  that  cool 
HVAC  systems  exclusively  (comfort 
cooling  towers  (CCT))  were  promulgated 
on  January  3, 1990,  under  section  6  of 
the  Toxic  Substances  Control  Act 
(TSCA),  (55  FR  222). 

This  rule  is  applicable  only  to  those 
IPCT's  in  which  chromium-based  water 
treatment  chemicals  are  used  on  or  after 
[Insert  date  of  publication  of  this  final 
rule]  and  which  are  major  sources  or  are 
integral  parts  of  major  sources  as 
defined  in  §  112(a)(1)  of  the  Act.  A 
major  source  is  any  stationary  source  or 
group  of  stationary  soiuxes  located 
within  a  contiguous  area  and  under 
common  control  that  emits  or  has  the 
potential  to  emit,  considering  controls, 
10  tons  per  year  or  more  of  any  HAP  or 
25  tons  per  year  or  more  of  any 
combination  of  HAP's. 

This  rule  is  not  applicable  to  area 
source  IPCT's,  which  are  IPCT's  that  are 
neither  major  sources  nor  integral  parts 
of  major  sources.  However,  owners  or 
operators  of  area  soiure  IPCT's  should 
take  note  of  two  specific  requirements  of 
the  General  Provisions  to  part  63  of  the 
Code  of  Federal  Regulations  (CFR)  that 
are  applicable  to  area  sources.  First, 
§  63.6(a)  of  the  General  Provisions  states 
that  if  an  area  source  increases  its 
emissions  of  HAP's  (or  its  potential  to 
emit  HAP's)  such  that  the  soiuce  now 
qualifies  as  a  major  source,  that  source 
would  then  become  subject  to  any 
relevant  standards  promulgated  under 
part  63  for  major  sources.  Thus,  any  area 
source  IPCT  that  is  operated  vrith 
chromium-based  water  treatment 
chemicals  and  that  later  becomes  a 
major  source  or  becomes  an  integral  part 
of  a  major  source  is  subject  to  this 
subpart.  Second,  as  required  by 
§  63.10(b)(3)  of  the  General  Provisions, 
owners  or  operators  of  area  source 
IPCT's  that  use  chromium  water 
treatment  chemicals  on  or  after 
September  8, 1994.  must  keep  on  file  a 
record  of  the  determination  that  the 
IPCT  is  an  area  source  IPCT. 
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2.  Format  of  the  Standard 

As  authorized  imder  section  112(h)  of 
the  Act,  this  standard  is  a  work  practice 
standard  rather  than  an  emission 
standard.  The  standard  regulates 
emissions  of  chromium  from  affected 
IPCT's  by  prohibiting  the  use  of 
chromiiun-based  water  treatment 
chemicals  in  those  IPCT's. 

3.  Compliance  Date 

The  compliance  date  of  this  rule  for 
existing  IPCT's  is  March  8, 1996.  All 
affected  existing  IPCT's  must 
discontinue  the  use  of  chromium-based 
water  treatment  chemicals  by  that  date. 
The  comphance  date  for  new  IPCT's 
that  are  placed  into  operation  before 
September  8. 1994  is  September  8.  1994. 
The  compliance  date  for  new  IPCT's 
that  are  placed  into  operation  after 
September  8.  1994  is  the  date  that 
circulation  of  water  through  the  IPCT  is 
initiated. 

In  accordance  with  §63. 6(c)(5)  of  the 
General  Provisions,  the  compliance  date 
for  existing  area  source  IPCT's  that 
become  major  sources  or  integral  parts 
of  major  sources  is  18  months  from  the 
date  on  which  the  IPCT  becomes  a 
major  soiuce  or  integral  part  of  a  major 
source.  In  accordance  with  §  63.6(b)(7) 
of  the  General  Provisions,  the 
comphance  date  for  new  area  source 
IPCT's  that  become  major  sources  or 
integral  parts  of  major  sources  is  the 
date  that  the  IPCT  becomes  a  major 
source  or  integral  part  of  a  major  source. 

4.  Compliance  Demonstrations 

This  rule  contains  no  requirements  for 
performance  testing  or  for  monitoring 
IPCT  emissions  or  any  other  parameter. 
However,  regulator}'  agencies  have  the 
option  of  requiring  cooling  water 
sampling  for  residual  hexavalent 
chromium  (Cr**)  if  warranted.  This  rule 
specifies  methods  for  sampling  and 
analyzing  cooling  water  for  Cr**  and  a 
de  minimis  Cr  **  concentration  of  0.5 
parts  per  miUion  (ppm)  by  weight.  Any 
affected  IPCT  with  a  cooUng  water  Cr"'  * 
concentration  in  excess  of  0.5  ppm 
would  be  considered  in  violation  of  this 
standard.  Because  it  may  require  several 
weeks  for  the  concentration  of  Cr  **  in 
cooling  water  to  dechne  below  0.5  ppm, 
the  final  rule  allows  a  3  month  time 
period  following  the  compliance  date 
before  a  Cr"^*  concentration  in  excess  of 
0.5  ppm  is  considered  to  be  a  violation 
of  the  standard. 

5.  Notification  Requirements 

OwTiers  or  operators  of  affected  IPCT's 
are  required  to  submit  two  notifications: 
an  initial  notification  and  a  notification 
of  comphance  status.  The  initial 
notification  will  enable  enforcement 


persoimel  to  identify  the  population  of 
IPCT's  subject  to  the  standard.  This 
notification  must  include  the  name  and 
address  of  the  owner  or  operator,  the 
address  of  the  affected  IPCT.  and 
information  on  the  types  of  water 
treatment  chemicals  used  in  the  IPCT. 
For  existing  IPCT's  or  new  IPCT's  that 
are  in  operation  on  the  effective  date  of 
this  rule,  the  initial  notification  inust  be 
submitted  by  September  8,  1995. 
Owners  or  operators  of  new  IPCT's  that 
are  not  yet  in  operation  are  required  to 
submit  the  initial  notification  within  12 
months  of  initial  startup  of  the  IPCT. 
This  rule  overrides  the  requirement  of 
§  63.9(b)  of  the  General  Provisions 
which  requires  that  the  initial 
notification  be  submitted  120  days  later 
than  the  compliance  date. 

The  notification  of  compliance  status 
is  a  one-time  certification  that  must  be 
submitted  no  later  than  60  days  after  the 
compliance  date.  This  rule  overrides  the 
requirement  of  §  63.9(h)  of  the  General 
Provisions  that  requires  owners  or 
operators  of  affected  sources  to  submit 
annual  notifications  of  compliance 
status.  The  notification  of  compliance 
status  must  state  tha^the  source  is  in 
compliance  with  this  standard  and  must 
be  signed  by  a  responsible  official.  In 
addition,  the  notification  of  compliance 
status  must  include  information  on  the 
type  of  cooUng  water  treatment 
chemicals  used  in  the  affected  IPCT. 

6.  Reporting  and  Recordkeeping 
Requirements 

This  rule  requires  no  routine  or 
periodic  reporting  by  owners  or 
operators  of  affected  IPCT's.  The  only 
records  that  owTiers  or  operators  of 
affected  IPCT's  are  required  to  keep 
under  this  rule  are  the  initial 
notification  and  the  notification  of 
comphance  status.  These  records  must 
be  retained  for  a  minimum  of  5  years 
onsite.  In  addition,  as  stated  previously, 
owners  or  operators  of  area  source 
IPCT's  that  use  chromium  water 
treatment  on  or  after  September  8, 1994 
must  keep  on  file  for  a  minimum  of  5 
yecirs  the  documentation  that 
substantiates  that  the  IPCT  is  an  area 
soiure  IPCT  and  is  not  subject  to  this 
rule. 

B.  Summary  of  Major  Changes  Since 
Proposal 

1.  Applicability 

The  final  rule  is  appHcable  only  to 
those  IPCT's  that  are  major  soiirces  or 
are  integral  parts  of  major  sources  and 
are  operated  with  chromium-based 
water  treatment  chemicals  on  or  after 
the  effective  date  of  the  rule.  Under  the 
proposed  rule,  all  IPCT's  that  are  major 


JMI 


sources  or  are  integral  parts  of  major 
sources  would  have  been  subject  to  the 
standard,  regardless  of  the  type  of  water 
treatment  program  used  in  those  IPCT's. 

2.  Definitions  j 

In  the  final  rule,  several  definitions 
were  modified  or  added  to  clarify  the      j 
rule  and  to  eliminate  the  need  to  1 

reference  the  Act  or  the  General 
Provisions  to  part  63. 

3.  Compliance  Date 

In  the  proposed  rule,  §  63.403(a) 
specified  a  compliance  date  for  existing 
IPCT's  of  6  months  after  promulgation. 
In  the  final  rule,  the  compliance  date  for 
existing  IPCT's  was  changed  to  18 
months  following  promulgation  of  the 
rule. 

4.  Comphance  Demonstrations 
Section  63.404  of  the  proposed  rule 

was  titled  "Monitoring  requirements." 
In  the  final  rule,  §63.404  is  titled 
"Compliance  demonstrations"  to  more 
accurately  reflect  the  content  of  the 
section.  The  final  rule  also  includes  a 
second  approved  method  for  sampling 
and  analyzing  cooling  water  samples  for 
Cr-'*:  Method  3500-Cr  D,  Colorimetric 
Method,  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 
American  Public  Health  Association. 
The  second  approved  method  is  based 
on  the  same  anal>'tical  procedure  as 
Method  7196,  which  was  the  only  EPA- 
approved  method  specified  in  the 
proposed  rule.  In  addition,  the  final  rule 
specifies  a  de  minimis  concentration  of 
0.5  ppm  by  weight  Cr**  in  IPCT  cooling 
water;  the  proposed  rule  did  not  specify 
a  de  minimis  level  for  chromium. 
Furthermore,  the  final  rule  allows  a  3 
month  time  period  following  the 
compliance  date  before  a  Cr  *  * 
concentration  in  excess  of  0.5  ppm  is 
considered  to  be  a  violation  of  the 
standard. 

5.  Notification  Requirements 

In  the  proposed  rule,  recordkeeping 
requirements  were  addressed  in 
§63.405  and  notification  requirements 
were  addressed  in  §  63.406.  which  was 
titled  "Reporting."  In  the  final  rule, 
these  sections  have  been  reorganized  to 
conform  with  the  organization  of  the 
General  Provisions  to  part  63: 
notification  requirements  are  addressed 
in  §  63.405,  and  recordkeeping  and 
reporting  requirements  are  addressed  in 
§63.406. 

The  final  rule  requires  tuo  one-time 
notifications  for  each  affected  IPCT:  One 
initial  notification  and  one  notification 
of  compliance  status.  The  proposed  rule 
referenced  §  63.9  of  the  General 
Pro\isions  to  part  63  regarding  the 
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requirements  of  the  initial  notification 
and  notification  of  compliance  status 
but  did  not  list  the  specific 
requirements  of  the  notifications.  The 
final  rule  specifies  the  types  of 
information  required  in  each 
notification  and  specifies  deadlines  for 
submittals  of  both  notifications.  The 
initial  notification  must  be  submitted  by 
owners  or  operators  of  existing  IPCTs 
by  September  8, 1995  and  by  owners  or 
operators  of  new  IPCT's  within  12 
months  of  the  initial  startup  of  the 
affected  IPCT.  The  notification  of 
compliance  status  must  be  submitted 
within  60  days  of  the  date  of  the  IPCT 
is  brought  into  compliance  with  this 
subpart.  The  proposed  rule  required 
annual  submissions  of  the  notification 
of  compUance  status. 

6.  Recordlceepuig  and  Reporting 
Requirements 

As  stated  previously,  recordkeeping 
requirements  were  moved  from  §  63.405 
in  the  proposed  rule  to  §  63.406  in  the 
final  rule.  The  proposed  rvde  required 
IPCT  owners  or  operators  to  maintain 
records  of  water  treatment  chemical 
purchases.  Owners  or  operators  of 
IPCT's  that  were  operated  with 
chromium^Msed  water  treatment 
diemicals  also  were  required  to 
maintain  an  inventory  of  the  chromium 
chemicals  that  are  onsite  and  to 
dociunent  the  disposition  of  those 
chromium  chemicals.  In  the  final  rule, 
these  recordkeeping  requirements  have 
been  eliminated.  However,  the  final  rule 
still  requires  IPCT  owners  or  operators 
to  keep  copies  of  the  initial  notifications 
and  the  notifications  of  comphance 
status  in  accordance  with  §  63.10  of  the 
General  Provisions. 

The  proposed  rule  did  not  specify  a 
minimum  record  retention  period,  but 
referenced  §  63.10  of  the  General 
Provisions  to  part  63  regarding  general 
requirements  for  recordkeeping.  The 
final  rule  specifies  a  minimiun  record 
retention  period  of  5  years. 

m.  Sommary  of  Environmental, 
Energy,  Cost,  and  Economic  Impacts 

A.  Environmental  Impacts 

The  environmental  impacts  for  this 
rule  were  not  affected  by  changes  made 
to  the  rule  between  proposal  and 
promulgation.  These  impacts  are 
summarized  below. 

1.  Air 

This  standard  prohibits  the  use  of 
chromiiun-based  water  U^atment 
programs  in  affected  IPCT's.  The  total 
baseUne  Cr"*^*^  emissions  from  all 
existing  IPCTs  are  estimated  to  be  23 
megagrams  per  year  (Mg/yr)  (25  tons/ 


yr).  The  standard  will  achieve  a  99 
percent  reduction  of  Cr  "^*  emissions 
nationwide  by  eliminating  all  Cr*^' 
emissions  frt>m  existing  IPCT's  that  are 
major  sources  or  are  integral  parts  of 
major  soxuces.  None  of  the 
nonchromium  chemicals  that  are  used 
as  substitutes  for  chromium  chemicals 
in  cooling  water  are  Usted  as  HAP's 
under  §  112(b)  of  the  Act. 

The  standard  will  also  prevent 
emission  of  1.6  Mg/yr  (1.8  tons/jr)  of 
Cr+6  from  the  870  new  IPCT's  projected 
by  1998  (the  fifth  year  of  the  standards). 
"This  estimate  is  based  on  the 
assumption  that,  in  the  absence  of  a 
standard,  chromium  use  would  remain 
at  cturent  levels  (i.e.,  10  percent  or  87 
of  new  IPCT's  would  be  placed  on 
chromium-based  programs). 

Substitute  nonchromiiun-based 
treatment  programs  typically  require 
higher  levels  of  phosphates  and 
polymeric  dispersants  than  do 
chromiiun-based  treatment  programs. 
Nonchromiiun  treatment  programs  may 
also  contain  molybdates.  Thus, 
emissions  of  these  compounds  would 
increase  imder  the  standard.  However, 
none  of  these  compounds  are  Usted 
HAP's.  Total  baseline  emissions  of 
phosphates  for  all  existing  IPCT's  are 
estimated  to  be  104  Mg/yr  (114  tons/yr). 
Under  the  standard,  phosphate 
emissions  from  existing  IPCT's  would 
increase  by  46  Mg/yr  (50  tons/yr)  to 
approximately  150  Mg/yr  (165  tons/yr). 

Zinc,  which  is  not  a  listed  HAP,  is  a 
common  corrosion  inhibitor  present  in 
many  cooling  water  treatment  programs. 
Almost  all  current  chromium-based 
programs  contain  zinc  because  the  two 
metals  act  synergistically  to  inhibit 
corrosion.  Nonchromiiun  treatments 
may  also  contain  zinc  at  levels  similar 
to  those  in  the  chromium/ zinc  programs 
that  they  replace.  As  chromium/zinc 
treatments  are  replaced  by 
nonchromiiun  treatments,  zinc 
emissions  are  not  expected  to  change 
significantly. 

Molybdate-based  programs  currently 
have  a  very  small  share  (less  than  1 
percent)  of  the  water  treatment  market. 
Although  the  market  for  molybdate 
programs  is  expected  to  grow  modestly 
under  the  standard,  molybdate  usage  is 
expected  to  remain  limited  because 
these  programs  are  more  expensive  than 
other  treatment  programs. 
Consequently,  molybdate  emissions  are 
not  expected  to  increase  significantly. 

Under  the  standard,  particulate  matter 
(PM)  emissions  from  existing  IPCT's 
will  not  change  from  baseline  levels  of 
approximately  10,000  Mg/yr  (11,000 
tons/yr).  New  source  PM  levels  will  also 
be  unaffected  by  these  standards. 


In  the  absence  of  the  standard, 
phosphate  emissions  from  new  sources 
in  1998  would  be  approximately  4  Mg/ 
yr  (4.4  tons/yr).  Under  the  standard, 
phosphate  emissions  from  new  IPCT's 
in  the  fifth  year  will  increase  to  5.8  Mg/ 
yr  (6.4  tons/yr),  and  total  nationwide 
phosphate  emissions  for  new  and 
existing  IPCTs  in  the  fifth  year  of  the 
standard  will  be  156  Mg/yr  (172  tons/ 

yr). 

2.  Water 

Slowdown  from  existing  IPCT's  is 
pretreated  to  remove  Cr"^'  before 
discharge.  Any  Cr*'  removed  from 
treated  IPCT  blowdown  is  handled  as 
solid  waste.  The  standard  will  eliminate 
any  accidental  water  discharges  of  Cr'*'' 
from  IPCT  blowdown  pretreatment 
programs. 

Under  the  standard,  nationwide 
phosphate  discharges  from  existing 
IPCT's  will  increase  by  as  much  as  830 
Mg/yr  (910  tons/yr),  and  new  sources 
that  will  go  into  operation  by  1998  will 
discharge  an  additional  610  Mg/yr  (670 
tons/yr).  As  a  result,  total  phosphate 
dischai^s  will  increase  from  the 
baseline  level  of  7,700  Mg/yr  (8,470 
tons/yr)  to  9,140  Mg/yr  (10,050  tons/yr). 
In  the  absence  of  the  standard,  new 
sources  that  will  go  into  operation  by 
1998  would  increase  nationwide 
phosphate  water  discharges  by  550  Mg/ 
yr  (610  tons/yr).  As  a  result,  total 
phosphate  discharges  will  increase  from 
the  baseline  of  7,700  Mg/yr  (8.470  tons/ 
yr)  to  8.250  Mg/yr  (9,075  tons/yr).  These 
increases  in  phosphate  discharges  are 
extremely  small  in  comparison  to 
phosphate  discharges  from  cropland 
and  pastureland  runoff.  Consequently, 
there  are  no  significant  impacts 
associated  with  these  increased 
phosphate  discharges. 

Nonchromium  treatments  contain 
levels  of  zinc  similar  to  those  in 
baseline  chromium  programs.  Therefore, 
zinc  discharges  are  not  expected  to 
increase  under  the  standard.  Although 
data  are  limited,  increases  in  the 
amount  of  molybdate  discharged  undei 
the  standard  are  expected  to  be 
negUgible. 

3.  Solid  Waste 

The  only  impacts  of  the  standard  on 
solid  waste  will  result  from  eUminating 
all  Cr**  in  the  solid  waste  from  IPCT 
blowdown  treatment  processes. 
Disposal  of  all  other  forms  of  sohd 
waste  removed  from  IPCT  blowdown 
would  remain  at  current  levels. 

Blowdown  from  cooling  towers  may 
be  treated  to  reduce  the  concentrations 
of  corrosion  inhibitors  (e.g.,  chromium, 
zinc,  phosphates,  and  molybdenum). 
The  concentration  of  these  elements  in 


the  resulting  sludge  is  likely  to  be 
higher  than  the  concentrations  in  the 
blowdown  before  treatment.  Chromium- 
containing  solid  waste  (i.e..  the 
treatment  sludge)  is  sometimes 
identified  as  a  hazardous  waste,  the  EPA 
.hazardous  waste  No.  D007,  under 
Resource  Conservation  and  Recovery 
Act  (RCRA)  part  261,  subpart  C— 
Characteristics  of  Hazardous  Waste;  it  is 
considered  a  hazardous  waste  if  its 
leachate  contains  greater  than  5 
milligrams  per  liter  (mg/L)  total 
chromium  as  determined  by  the 
Toxicity  Characteristic  Leaching 
Procedure.  Chromium-containing  waste 
is  also  subject  to  the  Land  Disposal 
Restrictions  in  RCRA  part  268.  which 
allows  land  disposal  only  if  the 
hazardous  waste  is  treated  in 
accordance  with  subpart  D— TreaUnent 
Standards.  Land  disposal  of  the  waste  is 
allowed  if  the  chromium  concentration 
in  the  waste  does  not  exceed  5  mg/L 
total  chromium.  Hazardous  wastes  also 
must  be  handled  and  stored  according 
to  specific  RCRA  procedures. 
-  BaseUne  blowdown  discharges  are 
estimated  to  contain  a  maximum  of  400 
mg/yr  (440  tons/yr)  of  Cr+*. 
Consequenlly,  the  standard  will 
eliminate  solid  waste  disposal  of  a 
maximum  of  400  Mg/yr  (440  tons/yr)  of 
Cr  **  by  eliminating  all  Cr**  from 
IPCT's.  Zinc-,  molybedenum-.  and 
phosphate-containing  wastes  are  not 
identified  as  hazardous  wastes  and. 
therefore,  do  not  have  the  same  solid 
waste  disposal  requirements  as 
chromium-containing  wastes.  Under  the 
standard,  the  solid  waste  impacts  due  to 
zinc-,  molybdenum-,  and  phosphate- 
containing  wastes  will  be  negligible. 

B.  Energy  Impacts 

The  energy  impacts,  which  are 
described  below,  were  not  affected  by 
changes  made  to  the  rule  between 
proposal  and  promulgation.  The  only 
energy  impacts  for  the  standard  over 
baseline  will  result  from  the  energy 
required  to  operate  the  additional 
chemical  feed  and  regulation  equipment 
that  is  required  for  nonchromium-based 
water  treatment  programs.  The 
nationwide  energy  impacts  associated 
with  the  standard  are  small. 

Nonchromium-based  water  treatment 
programs  typically  require  tighter 
control  of  chemical  feed  and 
recirculating  water  quality  parameters 
than  do  chromium-based  programs.  The 
components  required  for  a  basic 
nonchromium-based  chemical  feed  and 
regulation  system  include  a  pH 
controller,  conductivity  controller,  and 
metering  chemical  feed  pumps. 

For  existing  sources,  a  nationwide 
increase  of  up  to  3,500  megawatt-hours 


per  year  (MWh/yrJ  (12,000  miUion 
British  thermal  units  per  year  (Btu/yr)) 
will  result  from  the  use  of  additional 
automated  instrumentation/controller 
equipment  under  the  standard.  This 
represents  an  increase  of  approximately 
0.01  percent  of  the  energy  required  to 
operate  these  IPCT's.  For  new  sources, 
a  nationwide  increase  of  up  to  370 
MWh/yr  (1,300  milhon  Btu/yr)  will 
result  under  the  standard. 

Typical  baseline  automated 
instrumentation/controllers  for  an  IPCT 
currently  on  a  chromium-based  water 
treatment  program  consume 
approximately  1.5  MWh/yr  (50  million 
Btu/yr).  Energy  consumption  for 
instrumentation/controllers  for  this 
IPCT  will  increase  to  4.4  MWh/>T  (150 
million  btu/yr)  under  the  standard. 

C.  Cost  Impacts 

The  cost  impacts,  which  are  described 
below,  were  not  affected  by  changes 
made  to  the  rule  between  proposal  and 
promulgation.  Cost  components  of  the 
nonchromium  control  measure  include 
the  increased  cost  of  nonchromium 
chemicals  over  the  cost  for  chromium 
chemicals  and  the  cost  to  install, 
operate,  and  maintain  automated 
chemical  feed  and  regulation 
equipment.  When  properly  controlled, 
nonchromium-based  water  treatment 
programs  perform  comparably  to 
chromium-based  programs.  Therefore,  it 
is  assumed  that  corrosion  rates,  heat 
exchanger  Ufetimes,  cleaning 
fi^quencies  and  costs,  and  other 
maintenance  requirements  are  similar 
for  both  types  of  water  treatment 
programs,  and  no  significant  cost  result 
from  conversion. 

Total  annualized  baseline  costs  for 
model  towers  range  from  $5,100  to 
$485,000  respectively  for  model  towers 
vvith  recirculation  rates  of  1,000  gallons 
per  minute  (gal/min)  to  105,000  gal/ 
min.  These  costs  include  annualized 
capital  costs  for  the  cooling  tower  and 
baseline  instrumentation/controller 
equipment  and  annual  operating  costs 
for  the  instrumentation/controller 
equipment  and  chromium-based  water 
treatment  chemicals. 

Nationwide  annualized  incremental 
cost  for  the  standard  is  $14  million.  This 
corresponds  to  a  projected  increase  of 
about  6  percent  over  the  annualized 
costs  to  operate  all  IPCT's  nationwide. 
To  comply  with  the  standard,  the  total 
incremental  annualized  costs  above 
baseline  for  model  towers  range  from 
$4,270  to  $144,000  for  model  towers 
with  recirculation  rates  of  1.000  gal/min 
to  105.000  gal/min.  respectively.  These 
costs  include  the  incremental 
annualized  capital  costs  for  additional 
instrumentation/controller  equipment 


and  the  incremental  annual  operating 
costs  for  the  additional  equipment  and 
the  nonchromium-based  water 
treatment  chemicals.  The  total 
nationwide  increase  in  annual  chemical 
costs  to  switch  existing  IPCT's  on 
chromium-based  treatment  programs  to 
nonchromium-based  programs  is  $12.5 
miUion.  This  corresponds  to  an  increase 
of  only  2.5  percent  above  the  total 
nationwide  annual  cost  of  water 
treatment  programs  for  all  IPCT's  and 
CCT's.  which  is  about  $500  million. 
Under  the  standard,  the  estimated 
nationwide  annuaUzed  cost  in  1998  of 
prohibiting  new  sources  from  using 
chromium  is  $1.2  million.  This 
corresponds  to  a  projected  increase  of 
about  0.5  percent  over  the  nationwide 
annualized  costs  in  the  absence  of 
regulation. 

D.  Economic  Impacts 

The  economic  impacts,  which  are 
described  below,  were  not  affected  by 
changes  made  to  the  rule  between 
proposal  and  promulgation.  Economic 
impacts  were  assessed  by  examining  the 
effect  of  the  elimination  of  chromium- 
based  water  treatment  programs  on  the 
final  end  product  prices  for  each 
affected  industry.  The  results  of  this 
assessment  indicate  that  there  are  no 
significant  economic  impacts  on  the 
industries  to  be  affected  by  this 
regulation. 

Typical  price  increases  range  from 
0.001  percent  to  0.04  percent  for  the 
affected  industries.  The  industries  that 
have  the  highest  percentage  of  IPCT's 
using  chromium  corrosion  inhibitors 
will  bear  higher  control  costs  and 
experience  greater  economic  impacts 
than  relatively  minor  users  of  chromium 
chemical  programs.  The  chemical 
manufacturing  industry,  a  relatively 
major  user  of  chromium,  will  bear  die 
highest  compliance  cost  and,  therefore, 
is  the  industry  that  will  experience  the 
greatest  economic  impact  with  a  typical 
price  increase  of  0.011  percent  and  a 
projected  worst-case  scenario  price 
increase  of  0.33  percent  All  other 
affected  industries  will  experience 
maximum  price  increases  less  than 
those  predicted  for  the  chemical 
manufacturing  industry. 

The  following  criteria  are  used  to 
determine  what  constitutes  a  significant 
adverse  economic  impact  for  small 
businesses:  (1)  Annuafized  compliance 
costs  increase  total  cost  of  production 
by  more  than  5  percent;  (2)  capital  costs 
of  compUance  represent  a  significant 
portion  of  capital  available  to  small 
entities;  (3)  requirements  of  the 
regulation  are  likely  to  result  in  closures 
of  small  entities;  and  (4)  compUance 
costs  as  a  percentage  of  sales  for  small 
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polants  are  at  least  10  percent  higher 
than  for  large  plants.  Tlie  standard  wiU 
not  have  any  significant  impacts  on  a 
substantial  number  of  small  entities 
since  none  of  the  above  criteria  are 
triggered  by  this  regulation. 

IV.  Publication  Participation 

Prior  to  proposal  of  the  IPCT  rule, 
interested  parties  were  advised  by 
pubhc  notice  in  the  Federal  Register  (56 
PR  54576,  October  22, 1991)  of  a 
meeting  of  the  National  Air  Pollution 
Control  Techniques  Advisory 
Committee  (NAPCTAC)  to  discuss  the 
draft  IPCT  rule  reconunended  for 
proposal.  That  meeting  was  held  on 
November  19-21,  1991.  This  meeting 
was  open  to  the  pubhc  and  each 
attendee  was  given  an  opportunity  to 
comment  on  the  draft  IPCT  rule. 

The  proposed  rule  was  published  in 
the  Federal  Register  on  August  12, 1993 
(58  FR  43028).  The  preamble  to  the 
proposal  discussed  the  availabiUty  of 
the  proposal  BOD  (Chromium  Emissions 
from  Industrial  Process  Cooling 
Towers — Backgroimd  Information  for 
Proposed  Standards"  (EPA-450/R-93- 
022)),  which  describes  in  detail  the 
regulatory  alternatives  considered  and 
the  impacts  associated  with  those 
alternatives.  F^ibhc  comments  were 
solicited  at  the  time  of  proposal,  and 
copies  of  the  proposal  BID  were  made 
available  to  interested  parties. 

The  pubhc  comment  period  officially 
ended  on  October  12, 1993.  A  public 
hearing  was  not  requested;  however,  41 
comment  letters  were  received.  The 
comments  were  carefully  considered, 
and  where  determined  to  be  appropriate 
by  the  Administrator,  changes  were 
made  in  the  final  IPCT  rule. 

V.  Significant  Comments  and  Responses 

Comments  on  the  proposed  rule  were 
received  from  IPCT  users,  industry  trade 
groups,  the  U.S.  Department  of  Energy, 
a  chromium  chemical  suppUer,  and  two 
air  pollution  control  agencies.  A 
detailed  discussion  of  these  comments 
and  responses  can  be  found  in  the 
promulgation  BID  (see  ADDRESSES 
section).  The  summary  of  comments  and 
responses  in  the  promulgation  BID 
serves  as  the  basis  for  the  revisions  that 
have  been  made  to  the  rule  between 
proposal  and  promulgation. 

A.  Selection  of  Regulatory  Authority 

Several  commenters  stated  that  the 
EPA  should  have  regulated  IPCT's 
imder  TSCA,  which  was  the  authority 
used  for  the  CCT  rule  promulgated  in 
1990  (55  FR  222).  Most  of  these 
commenters  noted  that  part  of  the 
rationale  for  selecting  TSCA  as  the 
authority  for  the  CCT  rule  was  that  it 


was  more  efficient  to  place  the 
regulatory  burden  on  a  small  niunber  of 
chemical  distributors  than  on  the  large 
number  of  coohng  tower  owners  and 
operators.  These  commenters  suggested 
that  this  same  rationale  is  even  more 
appropriate  in  the  case  of  IPCT's 
because  the  impacted  vendor 
population  is  even  smaller  than  it  was 
at  the  time  the  CCT  rule  was 
promulgated,  and  the  enforcement 
system  imder  TSCA  is  already  in  place. 
In  addition,  prohibiting  sales  of 
chromium  water  treatment  chemicals 
for  use  in  IPCT's  under  TSCA  would 
result  in  the  elimination  of  chromium 
emissions  from  all  IPCT's,  not  just  those 
at  major  soiuces. 

The  primary  reason  the  EPA  regulated 
CCT's  under  TSCA  was  to  simphfy 
enforcement.  At  the  time  the  CCT  rule 
was  promulgated,  there  were  an 
estimated  250,000  CCT's  in  operation 
and  fewer  than  200  water  treatment 
chemical  distributors.  By  baiming  the 
sale  and  distribution  of  chromium  water 
treatment  chemicals  for  CCT  use  under 
TSCA,  the  focus  of  enforcement  was 
directed  at  the  relatively  small  niunber 
of  distributors  rather  than  the  very  large 
number  of  potential  chromium  water 
treatment  chemical  users.  In  the  case  of 
IPCT's,  the  number  of  affected  sources 
is  much  smaller,  munbering  fewer  than 
800. 

The  TSCA  is  an  alternative  regulatory 
authority  in  that,  before  a  standard  can 
be  promulgated  under  TSCA,  section 
9(b)  of  TSCA  requires  the  EPA  to 
determine  if  the  risk  associated  with  the 
action  can  be  prevented  or  sufficiently 
reduced  imder  another  (primary) 
regulatory  authority.  If  the  risk  can  be 
prevented  or  adequately  reduced  under 
another  authority,  the  regulation  can  be 
promulgated  under  TSCA  only  if  the 
Administrator  determines  that  it  is  in 
the  "pubhc  interest"  to  protect  against 
that  risk  under  TSCA  rather  than  under 
the  primary  regulatory  authority. 

In  the  case  of  IPCT's,  the  risk 
associated  with  emissions  of  chromium 
from  IPCT's  can  be  eliminated  under  the 
authority  of  the  Act;  therefore,  the 
Administrator  would  have  to  find  that 
regulation  of  IPCT's  under  TSCA  would 
satisfy  other  pubUc  interest  factors.  The 
primary  reason  to  consider  regulating 
IPCT's  under  TSCA  would  be  regulatory 
efficiency.  As  was  the  case  with  CCT's, 
the  number  of  vendors  is  much  smaller 
than  the  population  of  sources.  Thus,  it 
might  appear  to  be  more  efficient  to 
regulate  D'CT's  in  a  fashion  similar  to 
CCT's.  However,  because  IPCT's  will  be 
permitted  under  title  V  of  the  Act,  a 
permitting  system  is  or  will  be 
estabhshed  for  sources  with  affected 
IPCT's.  Thus,  regulating  IPCT's  under 


the  authority  of  the  Act  provides  a 
simple  mechanism  for  enforcement  that 
does  not  involve  significant  additional 
burden  on  either  the  regulated  sources 
or  enforcement  personnel.  Although  the 
population  of  IPCT's  is  relatively  large, 
the  fact  that  the  affected  IPCT's  are 
located  at  permitted  facilities  is  in  sharp 
contrast  to  the  case  of  CCT's,  which  are 
predominantly  located  at  faciUties  that 
are  not  permitted.  For  these  reasons,  the 
Administrator  determined  that  the 
advantages  for  regulating  IPCT's  under 
TSCA  were  not  compelling  enough  to 
satisfy  the  pubUc  interest  criteria  of 
section  9(b)  of  TSCA. 

The  Adininistrator  acknowledges  that 
not  all  IPCT's  are  regulated  under  this 
rule.  However,  the  number  of  IPCT's 
that  use  chromium-based  water 
treatment  chemicals  and  are  not  covered 
by  this  regulation  is  estimated  to  be  less 
than  1  percent  of  all  IPCT's,  and 
chromium  emissions  from  these  area 
source  IPCT's  constitute  no  more  than  1 
percent  of  total  nationwide  chromium 
emissions  from  IPCT's. 

B.  Selection  of  Pollutant  to  be  Regulated 

One  commenter  suggested  that  the 
EPA  should  regulate  other  HAP's  from 
IPCT's  m  addition  to  Cr**.  This 
commenter  states  that  coohng  towers 
that  use  chlorine  to  prevent  biological 
growth  are  also  sources  of  chloroform, 
dioxin,  and  other  chlorinated  organic 
compounds,  which  may  be  emitted  in 
sufficient  quantities  to  pose  a  health 
risk.  However,  the  commenter  provided 
no  supporting  information  or 
documentation. 

Currently,  the  EPA  has  no  information 
other  than  this  comment  that  indicates 
that  other  listed  HAP's  are  emitted  from 
IPCT's.  If,  at  a  later  date,  however,  the 
regulation  of  emissions  of  other  HAP's 
from  IPCT's  is  determined  to  be 
warranted,  this  regulation  on  IPCT's 
could  be  amended  to  include  additional 
standards  that  hmit  other  HAP 
emissions  from  IPCT's. 

C.  Selection  of  Sources  to  be  Regulated 

Fourteen  commenters  suggested  that 
the  standard  should  apply  only  to 
IPCT's  that  are  using  chromium-based 
water  treatment  cheinicals  at  the  time 
the  standard  was  proposed  or  is 
promulgated  because  these  are  the  only 
IPCT's  that  emit  HAP's.  Several 
commenters  noted  that  the  Act  only 
authorizes  the  EPA  to  develop  NESHAP 
for  sources  of  HAP's,  which  could  not 
include  IPCT's  using  nonchromium 
water  treatment  programs.  One 
commenter  stated  that  by  making  the 
NESHAP  apphcable  to  all  IPCT's.  even 
those  that  have  never  used  or  no  longer 
use  chromium-based  water  treatment 


chemicals,  the  EPA  would  put 
complying  sources  in  the  position  of 
possibly  incurring  a  violation  of  the 
standard  simply  for  failure  to  maintain 
records  to  prove  that  chromium  had  not 
been  used.  The  commenters  behoved 
that  there  is  no  balance  between  the 
burden  of  the  recordkeeping  proposed 
and  the  benefits  that  supposedly  would 
flow  from  those  requirements. 

Two  commenters  noted  that  the 
applicability  statement  in  the  recently 
promulgated  NESHAP  for 
perchloroethylene  emissions  from  dry 
cleaning  facilities  states  that  the 
standard  applies  to  owners  or  operators 
of  each  dry  cleaning  facility  that  uses 
perchloroethylene.  Narrowing  the 
apphcabihty  of  the  IPCT  NESHAP  in  a 
similar  fashion  would  not  affect  the 
environmental  benefit  to  be  obtained. 

After  reviewing  the  comments 
received  and  considering  other  factors, 
the  EPA  has  concluded  that  the 
apphcability  of  the  IPCT  rule  should  be 
limited  to  those  IPCT's  that  are  operated 
with  chromium-based  water  treatment 
chemicals.  No  environmental  benefit 
would  be  gained  by  making  the  rule 
applicable  to  ir*CT's  that  are  not 
operated  with  chromium-based  water 
treatment  chemicals  because  those 
IPCT's  do  not  emit  chromium 
compounds.  In  addition,' if  the  rule  were 
applicable  to  all  major  source  IPCT's  as 
proposed,  owners  and  operators  of 
IPCT's  that  have  stopped  using  or  have 
never  used  chromium-based  water 
treatment  chemicals  could  be  subject  to 
fines  and  penalties  despite  being  in 
compliance  with  the  standard.  For  these 
reasons,  the  EPA  has  decided  to  limit 
the  apphcabihty  of  the  IPCT  rule  to 
those  major  source  IPCT'S  that  are 
operated  with  chromium-based  water 
treatment  chemicals  on  or  after  the 
effective  date  of  the  rule. 

One  commenter  believes  that  the 
apphcabihty  of  the  standard  should  be 
limited  to  IPCT's  operating  at  or  below 
65  "C  (149  "F).  Tlie  commenter 
suggested  that  all  high-temperature 
IPCT's  should  be  placed  in  a  separate 
subcategory  because  of  the  technical 
problems  that  accompany  switching 
highrtemperature  IPCT's  using  high- 
solids  makeup  water  to  nonchromium 
water  treatment  programs.  The 
commenter  has  been  told  by  vendors  of 
settling  agents  that  at  about  70  "C  (158 
°F),  polj-meric  dispersants  will 
decompose  and  cause  folding  of  systems 
and  increased  corrosion.  In  addition,  as 
the  cooling  water  fouls,  the  process 
must  operate  at  higher  temperatures, 
which  results  in  higher  emissions  of 
nitrogen  oxides  (NOx)  from  the  reactor. 

Between  the  period  1989  and  1992, 
the  EPA  conducted  an  investigation 


specifically  targeted  at  evaluating  the 
feasibihty  of  using  nonchromium-based 
water  treatment  programs  in  IPCT's  that 
serve  high  temperature  processes.  Based 
on  information  obtained  from  water 
treatment  chemical  vendors, 
manufacturers  of  high-temperature- 
process  chemicals,  and  petroleum 
refineries,  the  overwhelming  body  of 
evidence  indicates  that  nonchromium 
water  treatment  programs  are 
comparable  to  chromium  water 
treatment  programs  in  overall 
performance.  Therefore,  the  EPA 
concluded  and  continues  to  believe  that 
there  is  no  basis  for  exempting  IPCT's 
serving  high  temperature  processes  from 
the  rule  or  to  subcategorize  the  IPCT 
source  category  for  high  temperature 
processes. 

Several  commenters  suggested  that 
the  apphcabihty  of  the  standard  be 
extended  to  all  IPCT's,  including  area 
source  IPCT's.  One  commenter  stated 
that  South  Coast  Air  Quality 
Management  District  (SCAQMD)  Rule 
1404,  which  was  adopted  in  April  1990, 
is  applicable  to  all  coohng  towers. 

Section  112  of  the  Act  allows  the  EPA 
to  regulate  emissions  from  both  major 
and  area  sources  of  HAP  emissions. 
However,  prior  to  regulating  area 
sources,  §  112(c)  of  the  Act  requires  the 
EPA  to  make  a  finding  of  a  threat  of 
adverse  effects  to  human  health  or  the 
enviroimient  due  to  HAP  emissions 
from  those  area  sources.  The  EPA  has 
made  no  such  finding  for  area  source 
IPCT's.  Area  source  IPCT's  are  estimated 
to  contribute  less  than  1  percent  of 
nationwide  emissions  of  chromium 
from  all  IPCT's.  Therefore,  the  final  rule 
apphes  only  to  IPCT's  that  are  major 
sources  or  are  integral  parts  of  major 
sources. 

D.  Compliance  Dates 

Seven  commenters  suggested 
alternative  compliance  dates  ranging 
from  18  months  to  5  years  after  the 
effective  date  for  a  number  of  reasons. 
Owners  or  operators  of  IPCT's  will  need 
time  to  work  with  vendors  of 
nonchromium  treatment  programs  to 
determine  the  range  of  acceptable 
operating  conditions  that  would 
accomplish  the  objectives  of  water 
treatment  and  process  cooling.  Testing 
regimes  could  include  numerous 
changeouts  of  heat  exchanger  surfaces 
over  periods  of  several  months  to 
determine  rates  of  corrosion  under 
varying  conditions  of  temperature  and 
quality  of  makeup  water.  Potential 
construction  or  reconstruction  could 
involve  unit  shutdown  and  maintenance 
and  would  warrant  more  time  for 
compliance.  Chromium  may  have 
soaked  into  the  wooden  components  of 


the  IPCT's  and  may  be  present  in  the 
sediment  in  the  recirculating  basins. 
Facilities  using  makeup  water  with  a 
high  iron  concentration  may  have 
difficulty  switching  to  nonchromium 
water  treatment  programs  because  iron 
removal  equipment  may  be  required  on 
each  coohng  tower. 

The  proposed  6-month  comphance 
period  is  not  long  enough  to  allow  for 
the  extensive  modifications  to  IPCT 
systems,  such  as  the  installation  of  new 
chemical  feed  and  water  quality 
monitoring  equipment,  that  may  be 
required  to  switch  to  nonchromium 
water  treatment  systems.  Six  months 
may  not  provide  enough  time  for  large 
industrial  complexes  with  numerous 
cooling  towers  to  convert  to 
nonchromium-based  water  treatment 
chemicals. 

To  respond  to  these  comments,  the 
Agency  reviewed  the  available 
information  and  contacted  industry 
representatives  about  the  length  of  time 
required  to  convert  IPCT's  that  are 
operating  with  chromium-based  water 
treatment  to  nonchromium  water 
treatment.  The  available  information 
indicates  that  the  actual  conversion 
from  chromium  to  nonchromium-based 
water  treatment  chemicals  generally 
requires  a  period  of  less  than  1  month. 
However,  under  worst  case  conditions, 
conversion  may  take  as  much  as  18 
months  to  allow  adequate  time  for 
reconstruction  of  the  cooling  system, 
installation  of  chemical  feed  and  control 
equipment,  and  other  modifications.  In 
addition,  some  facilities  may  have  to 
convert  as  many  as  20  IPCT's  to 
nonchromium  water  treatment 
programs.  The  approach  taken  in  such 
cases  is  to  convert  the  IPCT's 
sequentially  in  groups  of  two  to  four 
IPCT's,  and  the  entire  process  may  take 
several  months  to  complete. 

The  EPA  recognizes  that,  to  bring 
some  facilities  into  compliance  with  the 
IPCT  rule,  IPCT  owners  or  operators 
may  need  to  redesign  existing  cooling 
towers  systems;  install  additional 
pretreatment  systems,  chemical  feed 
control  equipment,  and  peripheral 
equipment;  convert  multiple  IPCT's; 
and  establish  contracts  with  vendors  for 
nonchromium  water  treatment 
programs.  Therefore,  the  Agency  has 
revised  §  63.403  of  the  final  rule  to 
specify  a  compliance  date  of  18  months 
after  the  effective  date  for  existing 
IPCT's. 

In  addition,  the  EPA  recognizes  that 
chromium  may  continue  to  leach  out  of 
wooden  cooling  tower  components  for  a 
period  of  months  or  even  years 
following  the  discontinuation  of 
chromium-based  water  treatment.  For 
that  reason,  the  final  IPCT  rule  specifies 
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a  de  minimis  level  of  0.5  ppm  for 
residual  chromiiun  in  cooling  water. 

E.  Notification  Requirements 

Thirty-one  commenters  addressed  the 
notification  requirements  of  the 
proposed  IPCT  rule.  The  majority  of  the 
commenters  objected  to  the  requirement 
for  annual  certification  of  compliance 
status  and  suggested  reducing  or 
eliminating  notification  requirements 
altogether. 

Several  commenters  suggested  that  a 
one-time  notification  from  all  affected 
IPCT  owners  and  operators  would  be 
sufficient  to  docimient  compliance  with 
the  NESHAP.  Other  commenters  stated 
that  notification  requirements  should  be 
limited  to  a  one-time  notification  from 
sources  using  chromium-based  water 
treatment  programs  as  of  the  effective 
date  of  the  standard.  Commenters  also 
suggested  Umiting  notification 
requirements  to  an  initial  notification 
and  a  one-time  submission  when 
compUance  is  achieved.  One  commenter 
stated  that  the  requirement  for  annual 
compliance  status  reports  is  redundant 
and  provides  no  protection  of  air 
quality. 

Several  commenters  noted  that  the 
proposed  notification  requirements 
were  especially  unwarranted  because 
they  subject  sources  already  in 
compliance  with  the  standard  (sources 
that  have  never  used  chromium-based 
water  treatment  programs  and  those  that 
have  suspended  use)  to  the  possibility 
of  fines  and  penalties  merely  for 
violations  of  notification  requirements 
that  the  source  may  have  overlooked. 

As  discussed  previously,  the  Agency 
has  decided  to  limit  the  applicability  of 
the  IPCT  rule  to  only  those  IPCT's  in 
which  chromium  water  treatment 
chemicals  are  used.  Therefore,  owners 
and  operators  of  IPCT's  that  are  not 
using  chromium-based  water  treatment 
as  of  the  effective  date  of  the  IPCT  rule 
are  not  subject  to  the  notification 
requirements. 

The  EPA  has  reviewed  the  argurrients 
presented  for  eliminating  the 
requirement  for  annual  notification  of 
compliance  status  and  has  concluded 
that  annual  certifications  are  not 
necessary  for  enforcement  purposes  and 
produce  no  environmental  benefit. 
Therefore,  the  Agency  has  decided  to 
eliminate  the  requirement  for  owners  or 
operators  of  affected  IPCT's  to  submit 
armual  compliance  status  reports. 
However,  owners  or  operators  of  IPCT's 
that  use  chromium-based  water 
treatment  are  required  to  submit  an 
initial  notification  and.  when  the  use  of 
chromium-based  water  treatment  is 
discontinued,  a  notification  of 
compliance  status. 


Two  commenters  noted  that  the 
proposed  notification  requirements 
were  redundant  with  the  title  V 
operating  permit  requirements  because 
the  title  V  operating  permit  rules  also 
will  require  an  annual  compUance 
certification  by  a  responsible  official 
stating  that  the  source  is  in  compUance 
with  all  applicable  requirements. 

In  accordance  with  §  63.9(b)(3)  of  the 
General  Provisions  to  part  63. 
notifications  required  under  title  V  that 
contain  all  of  the  information  required 
for  part  63  notifications  can  serve  as  the 
part  63  notification.  Therefore,  owners 
or  operators  of  affected  IPCT's  need  to 
submit  the  required  information  once; 
there  is  no  need  to  submit  redundant 
notifications. 

One  conmienter  stated  that  if  an 
initial  notification  is  required,  only  the 
data  necessary  to  demonstrate 
compUance  should  be  required.  The 
commenter  noted  that  §  63.406(a)  of  the 
proposed  nile  refers  sources  to 
§  63.9(b)(2)  of  the  General  Provisions, 
which  could  be  interpreted  to  require 
much  more  information  than  is  required 
to  demonstrate  compliance  with  the 
IPCT  NESHAP. 

The  Agency  recognizes  that  much  of 
the  information  specified  in  §  63.9  of  the 
General  Provisions  that  is  to  be  included 
in  the  initial  notification  is  not  relevant 
to  IPCT's.  For  this  reason,  the  EPA  has 
revised  §  63.405  of  the  final  IPCT  rule  to 
specify  the  types  of  information  that 
must  be  included  in  both  the  initial 
notification  and  the  notification  of 
compliance  status  for  IPCT's. 

In  addition,  the  proposed  rule  did  not 
specify  a  deadline  for  submitting  the 
initial  notification,  but  referenced 
§  63.9(b)  of  subpart  A.  The  final  rule 
requires  that  owners  or  operators  of 
affected  IPCT's  that  have  an  initial 
startup  before  September  8. 1994  submit 
the  initial  notification  no  later  than 
September  8, 1994,  and  that  owners  or  - 
operators  of  affected  IPCT's  that  have  an 
initial  startup  on  or  after  September  8. 
1994  submit  the  initial  notification  no 
later  than  12  months  following  the 
initial  startup  of  the  IPCT.  Section 
63.9(b)  of  subpart  A  requires  a  deadline 
of  120  days  for  submitting  the  initial 
notification.  However,  in  the  case  of  this 
rule,  the  submittal  deadline  for  the 
initial  notification  was  extended  to 
allow  States  adequate  time  to  estabUsh 
and  implement  title  V  permit  programs. 

F.  Recordkeeping  and  Reporting 
Requirements 

Nineteen  commenters  objected  to  the 
amount  of  recordkeeping  required  by 
the  proposed  rule.  Although  some 
commenters  suggested  deleting  all 
recordkeeping  requirements  for  some  or 


all  IPCT  owners  and  operators,  the 
majority  of  commenters  objected  to  the 
requirement  that  IPCT  owners  or 
operators  maintain  records  of  water 
treatment  chemical  purchases.  Several 
of  the  commenters  stated  that 
maintaining  records  of  water  treatment 
chemical  purchases  is  unduly 
burdensome  and  would  not  aid 
enforcement;  other  records,  such  as 
material  safety  data  sheets  (MSDS), 
already  maintained  by  faciUties  are 
adequate  to  demonstrate  compliance 
with  the  IPCT  regulation.  A  number  of 
commenters  suggested  limiting 
chemical  purchase  recordkeeping 
requirements  to  purchases  of  chf omium 
chemicals  only  or  to  purchases  of 
corrosion  control  chemicals  only.  Two 
commenters  suggested  allowing  water 
sample  analysis  as  the  enforcement 
mechanism  instead  of  maintaining 
records  of  water  treatment  chemical 
piu-chases.  Several  commenters 
suggested  exempting  irom  aii 
recordkeeping  those  IPCT  owmers  or 
operators  that  do  not  use  chromium 
water  treatment  chemicals. 

Three  commenters  stated  that 
maintaining  records  onsite  or  at  the 
same  file  location  is  burdensome,  time 
consuming,  and  prone  to  error.  One 
commenter  stated  that  all  purchasing 
records  are  kept  in  a  central  location  at 
each  production  site  but  are  not 
separated  for  specific  pieces  of 
equipment  such  as  IPCT's.  Another 
stated  that  purchasing  or  invoice 
records  are  rarely  kept  in  the  same  file 
location  as  environmental  records  or 
MSDS.  Another  commenter  stated  that 
many  plants  do  not  have  onsite  storage 
space  sufficient  to  maintain  5  years  of 
data.  Also,  in  many  cases,  water 
treatment  chemicals  are  purchased 
centrally,  not  by  individual  plants. 

As  mentioned  previously,  the  final 
U'CT  rule  appUes  only  to  owners  or 
operators  of  IPCT's  that  operate  with 
chromium-based  water  treatment.  After 
reviewing  the  comments  on 
recordkeeping  requirements  for  the 
IPCT  rule,  EPA  has  reevaluated  the  need 
to  require  IPCT  owners  or  operators  to 
maintain  records  of  water  treatment 
chemical  purchases  and  has  concluded 
that  these  requirements  are  overly 
burdensome  and  generally  unjustified 
for  this  rule.  Therefore,  the  final  rule 
contains  no  requirements  for  ovmers  or 
operators  of  affected  IPCT's  to  maintain 
records  of  water  treatment  chemical 
purchases. 

The  only  records  that  the  final  IPCT 
rule  requires  owners  and  operators  to 
keep  are  the  initial  notification  and  the 
notification  of  compUance  status.  In 
cases  in  which  enforcement  personnel 
suspect  that  chromium  water  treatment 


chemicals  have  been  used  in  violation 
of  the  IPCT  rule,  IPCT  owners  or 
operators  ultimately  are  responsible  for 
demonstrating  compUance.  This 
demonstration  could  be  through  the  use 
of  records  or  other  means  including 
sampling  and  analysis  of  the  IPCT 
recirculating  water  in  accordance  with 
Method  7196  or  Method  3500-Cr  D  as 
specified  in  §63.404  of  the  rule. 

By  eliminating  the  requirement  for 
maintaining  records  of  water  treatment 
chemical  purchases,  the  recordkeeping 
requirements  for  the  IPCT  rule  have 
been  greatly  simpUfied.  The  Agency 
believes  that  the  remaining 
recordkeeping  requirements— that  IPCT 
owners  or  operators  maintain  copies  of 
the  initial  notification  and  the 
notification  of  compUance  status — are 
minimal  and  the  burden  associated  with 
maintaining  these  records  in  the  same 
file  location  is  not  significant. 
Furthermore,  the  final  IPCT  rule 
requires  that  these  records  be 
maintained  onsite  for  a  minimum 
period  of  5  years. 

G.  Interaction  of  the  IPCT  NESHAP  and 
the  General  Provisions 

Seven  commenters  objected  to  the 
references  to  the  General  Provisions 
included  in  the  IPCT  NESHAP.  Six 
commenters  stated  that  the  IPCT 
NESHAP  should  specificaUy  identify 
which  sections  of  the  General 
Provisions  are  appUcable  to  IPCT 
sources  and  should  specifically  override 
those  not  appUcable.  The  commenters 
believe  that  it  is  unreasonable  to  require 
sources  to  search  through  the  lengthy 
and  complex  General  Provisions  to 
identify  appUcable  requirements  when 
the  EPA  is  in  a  much  better  position  to 
do  this  easily.  The  commenters  noted 
that  the  length  and  complexity  of  the 
General  Provisions,  especially  compared 
to  the  relative  simplicity  of  the  IPCT 
NESHAP,  could  result  in  imintended 
noncompliance  if  a  source  misses  an 
applicable  General  Provisions 
requirement. 

One  of  the  commenters  specifically 
identified  §§63.5  (construction  and 
reconstruction),  63.6  (startup, 
shutdown,  and  malfunction  plans),  63.7 
(performance  testing),  and  63.10 
(recordkeeping)  as  sections  of  the 
General  Provisions  that  should  be 
specifically  excluded  from  appUcabiUty 
to  IPCT  sources  because  they  contain 
requirements  that  are  meaningless  and 
unnecessary  when  appUed  to  IPCT's. 

One  of  the  commenters  stated  that  all 
requirements  of  the  IPCT  NESHAP 
should  be  presented  without  reference 
to  the  General  Provisions.  The 
commenter  suggested  that  the  IPCT 
standard  specificaUy  state  that  the 


General  Provisions  do  not  apply  to  the 
IPCT  NESHAP. 

The  EPA  recognized  that  many  of  the 
requirements  of  the  General  Provisions 
are  not  relevant  to  this  rule  because  they 
pertain  to  emission  standards  rather 
than  to  work  practice  standards.  In 
consideration  of  the  length  and 
complexity  of  the  General  Provisions, 
the  EPA  has  decided  to  include  in  the 
final  IPCT  rule  a  table  that  indicates  • 
which  sections  of  the  General 
Provisions  are  and  are  not  applicable  to 
IPCT's.  The  EPA  did  consider  repeating 
relevant  General  Provisions  in  the  IPCT 
rule,  as  suggested  by  some  of  the 
commenters  to  eliminate  the- need  for 
ovraers  or  operators  of  affected  IPCT's  to 
reference  the  General  Provisions. 
However,  this  approach  would  have  a 
major  disadvantage  in  that  it  would 
greatly  increase  the  length  of  the  IPCT 
rule  by  requiring  the  repetition  of 
generally  relevant  requirements.  In 
addition,  if  this  approach  were  adopted 
for  aU  NESHAP,  part  63  of  the  CFR 
would  consist  largely  of  nmnerous 
repetitions  of  the  same  generally 
relevant  requirements,  thus  defeating 
the  purpose  of  the  General  Provisions. 

H.  Selection  of  Control  Technology 

One  commenter  suggested  that  the 
EPA  allow  high-efficiency  drift 
eliminators  (HEDE's)  or  other 
techniques  to  control  emissions  bora 
high-temperature  IPCT's  using 
chromium  water  treatment  programs. 
This  commenter  states  that  with  a 
chromium  concentration  of  3  ppm  in 
the  cooling  tower  water,  an  HEDE  can 
reduce  emissions  imm  Uie  tower  to  a 
level  that  would  not  be  harmful  to 
human  health  during  the  extended 
period  that  would  be  required  for 
conversion  to  nonchromium-based 
water  treatment  programs. 

The  feasibility  of  using 
nonchromium-based  water  treatment 
programs  in  IPCT's  that  serve  high- 
temperature  processes  was  investigated 
by  the  EPA.  The  investigation 
concluded  that  the  percentage  of  high- 
temperature-process  IPCT's  that  operate 
without  chromium-based  water 
treatment  chemicals  far  exceeds  the  12 
percent  required  for  estabUshing  the 
maximiun  achievable  control 
technology  (MACT)  floor  under  §  112(d) 
of  the  Act.  Therefore,  there  is  no  basis 
for  subcategorizing  the  IPCT  source 
category  by  process  temperature.  In 
addition,  using  nonchromium  water 
treatment  is  a  pollution  prevention 
measure. 

Regarding  the  use  of  HEDE's  in 
combination  with  low-chromium  water 
treatment  to  reduce  the  risk  associated 
with  chromium  emissions  to  a 
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reasonable  level,  section  112(d)  of  the 
Act  requires  the  EPA  to  set  standards  for 
emissions  of  HAP's  that  are  no  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  sources.  The 
EPA  has  found  MACT  to  be  more 
stringent  than  the  use  of  HEDE's. 
Further,  the  EPA  estimates  that  HEDE's 
are  used  in  no  more  than  5  percent  of 
IPCT's  nationwide,  use  of  HEDE's  and 
low-chromium  water  treatment 
programs  would  not  eUminate 
chromium  emissions  as  will 
nonchromium  water  treatment,  and 
retrofitting  HEDE's  does  not  constitute  a 
pollution  prevention  measure  as  defined 
in  the  Pollution  Prevention  Act. 

/.  Cost  Impact 

One  commenter  stated  that  the  EPA 
did  not  fully  address  the  impact  on 
individual  regulated  faciUties  of  the 
high  capital  cost  associated  with  the 
equipment  upgrade  jequired  to  switch 
from  chromium-based  to  nonchromium- 
based  treatment  programs.  This 
commenter  states  that  at  one  refinery, 
for  example,  the  conversion  to 
nonchromium  water  treatment  will 
include  adding  air  coolers,  redesigning 
heat  exchangers,  and  upgrading  cooUng 
water  headers,  which  will  result  in  a 
capital  cost  of  more  than  $10  million. 
Production  losses  also  are  anticipated 
due  to  increases  in  fouling  of  the 
cooUng  water  system.  Another 
commenter  stated  that  at  his  fadUty 
where  the  existing  chromium  sj'stems 
use  a  single  chromium  storage  tank  and 
a  small  pimip  to  add  the  chromium  to 
the  system,  conversion  to  nonchromium 
treatment  programs  would  require 
installaUon  of  five  additional  tanks  with 
associated  pumps,  valves,  and  control 
systems  at  a  capital  cost  of  $750,000. 
The  commenter  estimated  that  the 
aimual  cost  for  several  n>CT's  would 
increase  by  about  $200,000  per  year  and 
that  the  estimated  aimual  costs 
associated  with  increased  fouling  when 
operating  with  nonchromium  water 
treatment  would  be  $600,000  at  one 
location. 

To  estimate  the  cost  of  compliance  for 
this  standard,  the  EPA  conducted  an 
extensive  investigation  into  the  costs 
associated  with  various  types  of  cooling 
water  treatment  programs.  The 
information  collected  included 
comparative  data  on  the  performance  of 
both  chromium-based  and 
nonchromium-based  water  treatment 
programs,  information  on  costs  to 
convert  IPCT's  from  chromiimi-based 
water  treatment  programs  to 
nonchromium-based  water  treatment 
programs,  and  information  on  costs 
associated  with  operating 
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nonchromium-based  programs  in 
IPCT's.  The  estimated  cost  of 
compliance  of  this  rule  was  based  on 
the  information  compiled  from  these 
investigations.  Information  obtained 
from  four  water  treatment  vendors  that 
account  for  more  than  60  p)€rcent  of  all 
IPCT  water  treatment  chemical  sales 
was  used  by  EPA  as  the  basis  for 
estimating  the  cost  of  compliance  with 
this  rule. 

The  annualized  costs  to  convert  and 
operate  IPCT's  on  nonchromium-based 
water  treatment  chemicals  consists  of 
chemical  and  equipment  cost 
components.  The  chemical  cost 
component  represents  the  difference  in 
annual  chemical  costs  between 
chromium-based  and  nonchromiiun 
based  chemicals.  An  average  aimual 
cost  of  nonchromium-based  water 
treatment  chemicals  supplied  by  the 
vendors  was  determined  to  be  $126  per 
million  poxmds  of  blowdown.  The 
average  annual  chromium-based  water 
treatment  chemical  cost  was  estimated 
to  be  $72  per  million  pounds  of 
blowdown.  The  increase  in  annual 
chemical  costs  range  from  $1,314  for  an 
IPCT  with  a  recirculation  rate  of  1,000 
gallon  per  minute  (gal/min)  to  $140,937 
for  an  IPCT  with  a  recirculation  rate  of 
105,000  gal/min. 

The  equipment  cost  component 
consists  of  the  equipment  capital  cost 
and  the  annual  cost  of  maintenance  and 
of  energy.  The  equipment  requirements 
to  achieve  adequate  control  of 
nonchromium-based  water  treatment 
programs,  as  indicated  by  water 
treatment  chemical  vendors,  include  a 
pH  controller,  conductivity/blowdown 
controller,  and  some  (typically  two) 
metering  chemical  feed  pumps.  Based 
on  the  information  compiled  by  EPA, 
these  are  the  only  additional  types  of 
equipment  that  are  mandatory  for 
operating  an  IPCT  on  nonchromium- 
based  water  treatment  after  conversion 
from  chromium-based  water  treatment. 
Capital  costs  for  this  equipment  are 
$2,000,  $2,000,  and  $600  for  a  basic  pH 
controller,  conductivity  controller,  and 
metering  pump,  respectively.  The  EPA 
also  obtained  actual  plant-specific 
information  on  the  costs  to  convert  from 
chromium-based  to  nonchromium-based 
water  treatment.  Some  facilities 
indicated  that  no  costs  were  incurred 
when  IPCT's  were  converted  to 
nonchromium  water  treatment 
chemicals.  Other  plants  incurred  costs 
that  far  exceeded  the  average  equipment 
costs  described  above.  However,  in  such 
cases,  the  conversion  to  nonchromium- 
based  water  treatment  coincided  with 
several  other  improvements  to  the  IPCT 
systems  and  process  equipment  that 
were  not  requisite  for  the  successful 


operation  of  the  IPCT  systems  on 
nonchromium-based  water  treatment 
chemicals. 

The  equipment  cost  component  of  the 
average  annual  control  costs  for  the 
IPCT  rule  was  estimated  to  be  $2,954. 
This  estimate  was  made  based  on  the 
assumption  that  50  percent  of  IPCT's 
nationwide  would  require  all  three 
types  of  control  equipment  and  50 
percent  of  IPCT's  nationwide  would 
require  two  of  the  three  types  of  control 
equipment.  Therefore,  the  annualized 
costs  for  nonchromium-based  water 
treatment  range  bom  $4,300  for  an  IPCT 
with  a  recircidation  rate  of  1.000  gal/ 
min  to  $144,000  for  an  IPCT  with  a 
recirculation  rate  of  105,000  gal/min. 
However,  the  EPA  recognizes  that  the 
compliance  costs  at  some  facilities  may 
be  higher  or  lower  than  the-average  cost 
per  IPCT  system  used  by  EPA  to 
estimate  the  nationwide  costs. 

It  should  also  be  noted  that  the 
selection  of  the  regulatory  alternative  for 
the  IPCT  standard  was  based  on  MACT. 
Because  more  than  90  percent  of  all 
IPCT's  are  operated  with  nonchromium 
water  treatment,  the  MACT  floor  for 
IPCT's  clearly  is  nonchromium  water 
treatment.  Although  the  Act  requires  the 
EPA  to  consider  control  costs  in 
determining  what  level  of  control 
beyond  the  floor  is  achievable,  selection 
of  the  standard  is  technology-based. 

/.  Wording  of  the  Regulation 

Two  commenters  suggested  a  change 
to  the  definition  of  "chromium-based 
water  treatment  chemicals"  to  clarify 
that  chromium  that  appears  only  as  an 
impurity  in  the  water  treatment 
chemicals  is  not  included  in  definition. 
The  commenters  note  that  many 
chemicals  contain  trace  amounts  of 
chromium  from  natural  impurities  or 
from  trace  dissolution  of  steels,  and 
that,  as  wTitten,  the  definition  does  not 
distinguish  between  chromium-based 
water  treatment  chemicals  and  other 
chemicals  used  in  IPCT's  that  may 
contain  chromium  at  only  trace 
concentrations.  The  commenter  suggests 
that  any  water  treatment  chemical 
should  not  contain  more  than  1  percent 
nonhexavalent  chromium  and  0.1 
percent  Cr**  by  weight.  According  to 
the  commenter,  the  1  percent  level  is 
appropriate  because,  under  the 
(Occupational  Safety  and  Health 
Administration  (OSHA)  hazard 
commiuiication  standard  (29  CFR  - 
1910.1200),  and  regulations 
implementing  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  section  313  (40  CFR 
part  372),  the  presence  of  chromium 
compounds  at  those  concentrations 
must  be  noted  on  the  MSDS  for  the 


product.  In  contrast,  chromium 
compounds  present  at  concentrations 
below  these  levels  will  not  necessarily 
be  listed,  and  the  purchaser  will  likely 
be  imaware  of  them. 

The  EPA  acknowledges  that 
chromium  may  be  present  in  trace 
amounts  in  water  treatment  chemicals. 
However,  the  specification  of  a 
minimiun  chromium  impurity  level  in 
water  treatment  chemicals  has  no 
relevance  to  the  application  or 
enforcement  of  this  rule.  Furthermore, 
even  if  an  impurity  level  was  relevant, 
the  commenter's  suggested  level  of  0.1 
percent  Cr"^*,  which  is  equivalent  to 
1.000  ppm,  and  1.0  percent 
nonhexavalent  chromium,  which 
corresponds  to  10,000  ppm,  are  hardly 
appropriate  levels  when  one  considers 
that  the  Cr**  concentration  of  the 
recirculating  water  treated  with  a 
typical  chromium-based  program  is  10 
to  15  ppm. 

K.  De  Minimis  Cooling  Water  Chromium 
Concentration 

Two  commenters  suggested  that  the 
EPA  add  a  de  minimis  cooling  water 
chromium  concentration  to  the  standard 
because  the  recirculating  water  in  an 
IPCT  that  is  not  using  chromium-based 
water  treatment  chemicals  might 
contain  very  low  but  detectable  levels  of 
chromium  if  the  components  of  the 
IPCT  are  wooden  and  chromium 
chemicals  had  been  used  in  the  tower  in 
the  past  or  if  the  fresh  makeup  water  to 
the  IPCT  contains  chromium.  Including 
a  de  minimis  chromium  level  would 
prevent  potential  enforcement  actions 
against  owners  or  operators  who  are 
actually  in  compliance  with  the 
standard.  In  addition,  one  commenter 
stated  that  although  the  proposed  rule 
states  that  enforcement  personnel  could 
require  water  sample  analysis  on  a  case- 
by-case  basis  if  they  suspect  a  violation, 
no  compliance  concentration  level  is 
proposed.  The  commenter  suggested 
that  the  EPA  set  a  chromium 
compliance  concentration  of  0.15  mg/ 
hter. 

The  EPA  recognizes  that  some 
residual  chromium  may  be  present  in 
IPCT  cooling  water  that  is  not  treated 
with  chromium-based  water  treatment 
chemicals.  Raw  water  supplies  may 
contain  trace  quantities  of  chromium;  in 
IPCT's  in  which  chromium  water 
treatment  was  used,  chromium  may 
leach  out  of  wooden  components 
following  the  discontinuation  of 
chromium  use;  and  chromium  is  a  . 
constituent  of  some  types  of  wood 
preservatives  and  may  contribute  4o 
caoling  water  residual  chromium 
concentrations  in  IPCT's  with  wooden 
components.  Therefore,  the  EPA  has 
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concluded  that  there  is  justification  for 
specifying  a  de  minimis  chromium 
concentration  in  cooling  water. 

To  determine  an  appropriate  de 
minimis  level,  the  EPA  gathered 
available  data  and  consulted  with 
industry  experts.  The  recommended 
useable  range  for  Reference  Method 
7196,  "Hexavalent  Chromium, 
Colorimetric,"  which  is  the  analytical 
method  specified  in  §  63.404  for 
measuring  the  residual  chromium 
concentration  in  cooling  water,  is  0.5  to 
50  ppm  Cr^6  by  weight.  The  available 
information  on  the  decline  of  residual 
chromium  in  cooling  water  indicates 
that  residual  chromium  concentrations 
are  likely  to  be  well  below  0.5  ppm 
within  a  few  months  of  the 
discontinuation  of  chromium  water 
treatment. 

Chromium-based  water  treatment 
programs  can  achieve  acceptable  results 
in  controlling  corrosion  with  chromate 
concentrations  as  low  as  4  to  6  ppm  (1.8 
to  2.7  ppm  as  chromium).  Therefore,  the 
residual  concentrations  of  chromium  in 
cooling  water  in  which  these  low- 
chromium  treatment  programs  are  used 
are  significantly  higher  than  the 
recommended  lower  limit  of  0.5  ppm 
for  Method  7196.  The  EPA  concludes 
that  a  de  minimis  concentration  of 
residual  Cr**  in  cooling  water  of  0.5 
ppm  is  reasonable,  and  this  de  minimis 
level  has  been  incorporated  into 
§  63.404  of  the  final  IPCT  regulation. 
This  de  minimis  Cr**  level  is  high 
enough  to  account  for  residual 
chromium  concentrations  that  would 
result  from  the  leaching  of  chromium 
from  wooden  IPCT  components,  but  is 
well  below  any  level  at  which 
chromium  would  provide  effective 
corrosion  control.  Fiulhermore,  to  allow 
-  adequate  time  for  the  residual  Cr** 
concentration  in  the  cooling  Water  to 
decline  below  the  de  minimis  level,  the 
final  rule  allows  a  3  month  time  period 
following  the  compliance  date  before  a 
Cr**  concentration  in  excess  of  0.5  ppm 
is  considered  to  be  a  violation  of  the 
standard.  The  EPA  does  not  believe  that 
a  de  minimis  level  of  0.15  ppm 
chromium  is  reasonable  because  this 
concentration  is  below  the 
recommended  range  of  chromium 
concentrations  for  Reference  Method 
7196  and  because  residual  chromium 
concentrations  may  be  as  high  as  0.15 
ppm  for  many  months  following  the 
discontinuation  of  chromium  water 
treatment. 

VI.  Administrative  Requirements 

A.  Docket  •     - 

The  docket  for  this  rulemaking  is  A- 
91-95.  The  docket  is  an  organized  and 


complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  (he  development  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process; 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (section  307(d)(7)(A) 
of  the  Act).  The  docket  is  available  for 
public  inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  the  location  of  which  is  given  in 
the  ADDRESSES  section  of  this  notice. 

B.  Executive  Order  12286. 

Under  Executive  Order  12866  (58  FR 
51735  (October  4. 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  renew  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 

to  result  in  a  rule  that  may: 

(1)  Have  an  annual-effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Pursuant  to  the  terms  of  the  Executive 
Order.  12866;  it  has  been  determined 
that  this  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review. 

C.  Paperwork  Reduction  Art 

Information  collection  requirements 
associated  with  this  rule  have  been 
approved  by  OMB  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  et  seq.,  and  have  been 
assigned  OMB  control  number  2060- 
0268.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1625.02)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policv  Branch,  EPA 
2136,  Washington,  DC  20460,  or  by 
calling  (202)  260-2740. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  21  hours  per  respondent  in  the 


first  year  and  6  hours  per  respondent  in 
the  subsequent  2  years.  This  includes 
the  time  required  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2136, 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

D.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  that  a 
Regulatory  Flexibility  Analysis  be 
performed  for  all  rules  that  have 
"significant  impact  on  a  substantial 
number  of  small  entities."  If  a 
preliminary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then  ' 
a  regulatory  flexibility  analysis  must  be 
prepared. 

Present  Regulator\'  Flexibility  Act 
guidehnes  defined  an  economic  impact 
as  significant  if  it  meets  one  of  the 
following  criteria:  . 

(1)  Compliance  increases  annual 
production  costs  by  more  than  5 
percent,  assuming  costs  are  passed  on  to 
consumers; 

(2)  Comphance  costs  as  a  percentage 
of  sales  for  small  entities  are  at  least  10 
percent  more  than  compliance  costs  as 
a  percentage  of  sales  for  large  entities; 

(3)  Capital  costs  of  compliance 
represent  a  "significant"  portion  of 
capital  available  to  small  entities, 
considering  internal  cash  flow  plus 
external  financial  capabilities;  or 

(4)  Regulatory  requirements  are  likely 
to  result  in  closures  of  small  entities. 
The  results  of  an  economic  assessment 
indicated  that  compliance  costs  as  a 
percentage  of  production  costs  or  as  a 
percentage  of  sales  are  both  less  than  5 
percent.  Also,  capital  availability  will 
not  be  constrained  because  total  control 
costs  are  relatively  small  and  would  not 
require  extensive  financing.  Because 
capital  availabihty  is  not  a  constraint, 
the  standard  is  not  likely  to  result  in 
closure  of  small  entities. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impart 
on  a  substantial  number  of  small 
business  entities  because  the  number  of 
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small  business  entities  that  would  be 
affected  is  not  significant. 

E.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act.  pubhcation  of  this  promulgated 
rule  was  preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies. 

This  regulation  will  be  reviewed  8 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  risks,  any  overlap  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology  and  health  data,  and  tlie 
recordkeeping  and  reporting 
requirements. 

List  of  Subjects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  63 

Air  pollution  control.  Hazardous 
substances.  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  29, 1994. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  9— [AMENOEO] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  135-136y; 
15  U.S.C  2001,  2003,  2005.  2006.  2601-2671; 
21  U.S.C  331),  346a,  348;  31  U.S.C  9701;  33 
U.S.C  1251  et  leq.,  1311, 1313d,  1314. 1321. 
1326. 1330. 1344. 1345  (d)  and  (e).  1361;  EO. 
11735.  38  FR  21243.  3  CPR.  1971-1975 
Comp.  p.  973;  42  U.S.C  241,  242b,  243,  246, 
300f,  300g.  300g-l.  300g-2.  300g-3.  300g-4. 
300g-5,  300g-6.  300H.  300J-2.  300)-3.  300)- 
4.  300i-9, 1857  at  seq.,  6901-6992k.  7401- 
7671q,  7542.  9601-9657,  11023. 11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  imder  the 
indicated  beading  to  read  as  follows: 

§9.1    0MB  approval*  under  the  Papenworfc 
Reduction  Act 


40  CFR  citation 


OMB  con- 
trol No. 


JMI 


National  Emission  Standards 
for  Hazardous  Air  Pollutants 
for  Source  Categories: 


63.403-63.406  ....- 2060-0268 


PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  By  adding  a  new  subpart  Q 
consisting  of  §§  63.400  through  63.405 
to  read  as  follows: 

Subpart  Q— National  Emission  Standards 
for  Hazardous  Air  Pollutants  for  Industrial 
Process  Cooling  Towers 

Sec. 

63.400  Applicability. 

63.401  Definitions. 

63.402  Standard. 

63.403  Compliance  dates. 

63.404  Compliance  demonstrations. 

63.405  Notification  requirements. 

63.406  Recordkeoping  and  reporting 
requirements. 

Subpart  O— Natioiuil  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Industrial  Process  Cooling  Towsrs 

$63,400   AppNcabnity. 

(a)  The  provisions  of  this  subpart 
apply  to  all  new  and  existing  industrial 
process  cooling  towers  that  are  operated 
with  chromium-based  water  treatment 
chemicals  on  or  after  September  8, 1994 
and  are  either  ma)or  sources  or  are 
integral  parts  of  facilities  that  are  major 
soiuces  as  defined  in  §  63.401. 

(b)  Table  1  of  this  subpart  specifies 
the  provisions  of  subpart  A  that  apply 
and  those  that  do  not  apply  to  owners 
and  operators  of  IPCT's  subject  to  this 
subpart. 

§63.401    Definttions. 

Terms  used  in  this  subpart  are 
defined  in  the  Act,  in  subpart  A  of  this 
part,  or  in  this  section  as  follows: 

Chromium-based  vrater  treatment 
chemicals  means  any  combination  of 
chemical  substances  containing 
chromium  used  to  treat  water. 

Commenced  means,  with  respect  to 
construction  or  reconstruction  of  an 
IPCT.  that  an  owner  or  operator  has 
undertaken  a  continuous  program  of 
construction  or  reconstruction  or  that  an 
owner  or  operator  has  entered  into  a 
contractual  obUgation  to  undertake  and 
complete,  within  a  reasonable  time,  a 


continuous  program  of  construction  or 
reconstruction. 

Compliance  date  means  the  date  by 
which  an  affected  IPCT  is  required  to  be 
in  compliance  with  this  subpart. 

Construction  means  the  on-site 
fabrication,  erection,  or  installation  of 
an  IPCT. 

Coo//ng  tower  means  an  open  water 
recirculating  device  that  uses  fans  or 
natural  draft  to  draw  or  force  ambient 
air  through  the  device  to  tool  warm 
water  by  direct  contact. 

Effective  date  means  September  8, 
1994  for  this  subpart. 

Existing  IPCT  means  any  affected 
IPCT  that  is  not  a  new  IPCT. 

Industrial  process  cooling  tower,  also 
written  as  "IPCT,"  means  any  cooling 
tower  that  is  used  to  remove  heat  that 
is  produced  as  an  input  or  output  of  a 
chemical  or  industrial  process(es),  as 
well  as  any  cooling  tower  that  cools 
industrial  processes  in  combination 
with  any  heating,  ventilation,  or  air 
conditioning  system. 

Initial  startup  means  the  initiation  of 
recirculation  water  flow  within  the 
cooling  tower. 

Major  source  means  any  stationary 
source  or  group  of  stationary  sources 
located  within  a  contiguous  area  and 
xmder  common  control  that  emits  or  has 
the  potential  to  emit  considering 
controls,  in  the  aggregate,  10  tons  per 
year  or  more  of  any  hazardous  air 
pollutant  or  25  tons  per  year  or  more  of 
any  combination  of  hazardous  air 
pollutants. 

New  IPCT  mesxis  any  affected  IPCT 
the  construction  or  reconstruction  of 
which  commenced  after  August  12, 
1993. 

Owner  or  operator  means  any  person 
who  owns,  leases,  operates,  controls,  or 
supervises  an  IPCT. 

Potential  to  emit  means  the  maximum 
capacity  of  a  stationary  source  to  emit 
a  pollutant  under  its  physical  and 
operational  design.  Any  physical  or 
operational  limitation  on  the  capacity  of 
the  stationary  source  to  emit  a  pollutant, 
including  air  pollution  control 
equipment  and  restrictions  on  hoius  of 
operation  or  on  the  type  or  amoimt  of 
material  combusted,  stored,  or 
processed,  shall  be  treated  as  part  of  its 
design  if  the  limitation  or  the  effect  it 
would  have  on  emissions  is  federally 
enforceable. 

Reconstruction  means  the 
replacement  of  components  of  an 
affected  or  a  previously  unaffected  IPCT 
to  such  an  extent  that  the  fixed  capital 
cost  of  the  new  components  exceeds  50 
percent  of  the  fixed  capital  cost  that 
would  be  required  to  construct  a 
comparable  new  IPCT. 


Responsible  official  means  one  of  the 
following: 

(1)  For  a  corporation:  a  president, 
secretary,  treasurer,  or  vice  president  of 
the  corporation  in  charge  of  a  principal 
business  function,  or  any  other  person 
who  performs  similar  policy  or 
decision-making  functions  for  the 
corporation,  or  a  duly  authorized 
representative  of  such  person  if  the 
representative  is  responsible  for  the 
overall  operation  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  and  either: 

(i)  The  facilities  employ  more  than 
250  persons  or  have  gross  annual  sales 
or  expenditures  exceeding  $25  million 
(in  second  quarter  1980  dollars);  or 

(ii)  The  delegation  of  authority  to 
such  representati-ve  is  approved  in 
advance  by  the  Administrator. 

(2)  For  a  partnership  or  sole 
proprietorship:  a  general  partner  or  the 
proprietor,  respectively. 

(3)  For  a  municipality,  State,  Federal, 
or  other  public  agency:  either  a 
principal  executive  officer  or  ranking 
elected  official.  For  the  purposes  of  this 
part,  a  principal  executive  officer  of  a 
Federal  agency  includes  the  chief 
executive  officer  having  responsibility 
for  the  overall  operations  of  a  principal 
geographic  unit  of  the  agency  (e.g.,  a 
Regional  Administrator  of  the  EPA). 

(4)  For  affected  sources  (as  defined  in 
this  part)  applying  for  or  subject  to  a 
title  V  permit:  "responsible  official" 
shall  have  the  same  meaning  as  defined 
in  part  70  of  this  chapter  or  Federal  title 
V  regulations  (42  U.S.C.  7661). 
whichever  is  applicable. 

Water  treatment  chemicals  means  any 
combination  of  chemical  substances 
used  to  treat  water  in  cooling  towers, 
including  corrosion  inhibitors, 
antiscalants,  dispersants,  and  any  other 
chemif  ill  .substances  used  to  treat  water. 

§63.402    Standard. 

No  owner  or  operator  of  an  IPCT  shall 
use  chromium-based  water  treatment 
chemicals  in  any  affected  IPCT. 

§  63.403    Compliance  dates. 

The  requirements  of  §  63.402  of  this 
subpart  shall  be  applied  on  the 
following  schedule: 

(a)  For  existing  IPCT's,  the 
compliance  date  shall  be  18  months 
after  September  8, 1994. 

(b)  For  new  IPCT's  that  have  an  initial 
startup  before  September  8, 1994,  the 
compliance  date  shall  be  September  8, 
1994. 

(c)  For  new  IPCT's  that  have  an  initial 
startup  on  or  after  September  8.  1994. 


the  compUance  date  shall  be  the  date  of 
the  initial  startup. 

§  63.404    Compliance  demonstrations. 

No  routine  monitoring,  sampling,  or 
analysis  is  required.  In  accordance  with 
section  114  of  the  Act,  the 
Administrator  or  delegated  authority 
can  require  cooling  water  sample 
analysis  of  an  IPCT  if  there  is 
information  to  indicate  that  the  IPCT  is 
not  in  compliance  with  the 
requirements  of  §  63.402  of  this  subpart. 
If  cooling  water  sample  analy.sis  is 
required: 

(a)  The  water  sample  analysis  shall  be 
conducted  in  accordance  with  Method 
7196,  Chromium,  Hexavalent* 
(Colorimetric).  contained  in  the  Third 
Edition  of  "Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical 
Methods,"  EPA  Publication  SVV-646. 
(November  1986)  and  its  Revision  I, 
(December  1987),  which  are  available 
for  the  cost  of  $1 10.00  from  the 
Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402,  (202)  78.3-3238 
(document  number  955-001-00000-1; 
or  Method  3500-Cr  D,  Colorimetric 
Method,  contained  in  the  18th  Edition 
of  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewaster" 
(1992),  which  is  available  from  the 
American  Public  Health  Association,  ~ 
1015  15th  Street,  NW.,  Washington.  DC 
20005.  These  methods  were  approved 
for  incorporation  by  reference  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  inspected 
as  a  part  of  Docket  A-91-65,  located  at 
the  Air  and  Radiation  Docket  and 
Information  Center,  room  M1500,  EPA 
Central  Docket  Section,  401  M  Street. 
SW.,  Washington,  DC.  Copies  may  be 
inspected  at  the  Office  of  t.he  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 

(b)  On  or  after  3  months  after  the 
compliance  date,  a  cooling  water  sample 
residual  hexavalent  chromium 
concentration  in  excess  of  0.5  parts  per 
million  by  vveight  shall  indicqtea 
violation  of  §63.402. 

§  63.405    Notification  requirements. 

(a)  Initial  notification.  (1)  In 
accordance  with  §  63.9(b)  of  subpart  A, 
owners  or  operators  of  all  affected 
IPCT's  that  have  an  initial  startup  before 
September  8, 1994  shall  notify  the 
Administrator  in  writing.  The 
notification,  which  shall  be  submitted 
not  later  than  12  months  after 


September  8,  1994,  shall  provide  the 
following  information: 

(i)  The  name  and  address  of  the  IPCT 
owner  or  operator: 

(ii)  The  address  (i.e..  physical 
location)  of  the  affected  IPCT; 

(iii)  A  statement  that  the  notification 
is  being  submitted  as  required  by  this 
subpart; and  , 

(iv)  A  description  of  the  type  of  water 
treatment  program  used  in  the  affected 
IPCT,  including  the  chemical  name  of 
each  corrosion  inhibitor  ingredient 
used;  the  average  concentration  of  those 
corrosion  inhibitor  ingredients 
maintained  in  the  cooling  water:  and  the 
material  safety  data  sheet  for  each  wafer 
treatment  chemical  or  chemical 
compound  used  in  the  IPCT. 

(2)  In  accordance  with  §  63.9(b)  of 
.subpwrt  A.  owners  or  operators  of  all 
affected  IPCT's  that  have  an  initial 
startup  on  or  after  September  8,  1994 
shall  notify  the  Administrator  in  writing 
that  the  source  is  subject  to  the  relevant 
standard  no  later  than  12  months  after 
initial  startup.  The  notification  shall 
provide  all  the  information  required  in 
paragraphs  (a)(l)(i)  through  {a)(l)(iv)  of 
this  section. 

(b)  Notification  of  compliance  status 
(1)  In  accordance  with  §  63.9(h)  of 
subpart  A,  owners  or  operators  of 
affected  IPCT's  shall  submit  to  the 
Administrator  a  notification  of 
compliance  status  within  60  days  of  the 
date  on  which  the  IPCT  is  brought  into 
compliance  with  §63.402  of  this  subpart 
and  not  later  than  18  months  after 
September  8, 1994. 

(2)  The  notification  of  compliain:e 
status  must: 

(i)  Be  signed  by  a  responsible  official 
who  also  certifies  the  accuracy  of  the 
report: 

(ii)  Certify  that  source  has  complied 
with  §  63.402  of  this  subpart;  and 

(iii)  Include  the  infonnation  required 
in  paragraph  (a)(l)(iv)  of  this  section. 

(iv)  Include  the  following  statement: 
"I  certify  that  no  chromium-based  water 
treatment  chemicals  have  been 
introduced  since  (the  initial  compliance 
date)  into  any  IPCT  located  within  the 
facility  for  any  purpose." 

§  63.406    Recordkeeping  and  reporting 
requirements. 

To  demonstrate  continuing 
compliance  with  §63.402  of  this 
subpart,  the  owner  or  operator  of  ea«.h 
affectedlPCT  shall  mnmtain  copies  of 
the  initial  notification  and  the 
notification  of  compliance  status  as 
required  by  §63.405  of  this  subpart  for 
a  period  of  at  least  5  years  onsite. 
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Reference 

Applies  to 
SubpaitO 

Comment 

63.1 

635  ._ „ _ 

63.3 ™ ....- - 

63.5 . 

Yes. 

Yes. 

No. 

Yes. 

No. 

Yes. 

No. 

No. 

No. 

Yes. 

No  

Yes 

No. 
No. 
Yes. 

• 

63.6  (a),  (b).  (c).  and  (j) 

63.6  (d),  (e).  (1).  (g).  (h).  and  (i) J. 

63.7 „ 

63.8 

63.9  (a),  (b)(1).  (b)(3).  (c).  (h)(1).  (h)(3).  (h)(6).  and 

0)- 

63.9  (b)(2).  (b)(4).  (b)(5).  (b)(6).  (d),  (e).  (0.  (g). 
(h)(2).  (h)(4).  (h)(5). 

63.10  (a),  (b)(1).  (b)(2)(xii).  (b)(2)(xiv).  (b)(3).  (d). 
and(f). 

63.10  (b)(2)  (•)  to  (xO.  (c).  and  (e) 

63.11 

63.12  to  63.15 „ 

Requirements  for  rnrtial  notifications  and  notifications  of  compliance  status  are 
specified  in  § 63.405(a)  and  §  63.405(b),  respectively,  of  subpart  Q;  other 
provisions  of  subpart  A  are  not  relevant  to  IPCTs. 

Section  63.406  requires  an  onsite  record  retention  of  5  years. 

IFR  Doa  94-21957  Filed  9-7-94;  8:45  am] 
BIUJNGC006  66«0-50-M 

40  CFR  Part  180 
[OPP-300339A;  FRL-4699-3] 
RIN  207&-AB78 

Definitions  and  Interpretations; 
Oriental  Radish 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  adding  a  general 
commodity  definition  for  oriental  radish 
for  tolerance-setting  purposes  to  cover 
the  wide  variety  of  forms  and  cultivju^ 
that  constitute  oriental  radishes.  This 
regulation  is  based,  in  part,  on 
recommendations  of  the  Interregional 
Research  Project  No.  4  (IR-4). 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  September  8. 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  docimient  control 
number.  (OPP-300339A].  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency.  Rm. 
M3708,  401  M  St..  SW..  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  idendfied  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2. 1921  Jefferson 
Davis  Hwy..  Arlington.  VA  222022.  Fees 


accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  6th  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202.  (703}-308-8783. 
SUPPLEMENTARY  INFORMATION:  In  die 
Federal  Register  of  June  15,  1994  (59  FR 
30746),  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  International 
Research  Project  No.  4  (IR-4),  New 
Brunswick.  NJ  08903.  had  requested 
that  40  CFR  130.1(h)  be  amended  to  add 
the  commodity  term  "oriental  radish 
(root  and  tops)"  to  the  general  category 
of  commodities  in  column  A  and  to  add 
the  corresponding  specific  commodities 
"Raphanus  sativus  var.  longipinnatus 
(root  and  tops),  including  Chinese  or 
Japanese  radish  (both  white  and  red), 
winter  radish,  daikon.  lobok.  lo  pak.  and 
other  cultivars  and/or  hybrids  of  these" 
in  column  B. 

The  amendment  was  requested  to 
establish  a  commodity  definition  for 
oriental  radishes  for  tolerance-setting 
purposes  and  to  identify  the  specific 
commodities  that  constitute  the  general 
category  of  oriental  radishes.  In 
February  1990.  in  response  to  a  request 
from  the  Hawaii  Department  of 
Agriculture  for  EPA  to  estabhsh  a 
commodity  definition  for  radish  to 
include  Japanese  and  other  oriental 
radishes,  the  Agency  determined  that 


tolerances  set  for  the  common  radish 
will  not  apply  to  oriental  radishes  but 
that  it  would  be  appropriate  to  add  a 
general  commodity  definition  for 
oriental  radish  for  tolerance-setting 
purposes  to  cover  the  wide  variety  of 
forms  and  ciddvars  that  constitute 
oriental  radishes. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  added  definition  for 
oriental  radish  (roots  and  tops)  is 
appropriate.  Therefore,  the  definition  is 
established  as  set  forth  below. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993).  die  Agency  must 
determine  whether  the  regulatory  acUon 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3tf), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
writh  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 


grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  0MB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 


Although  this  regulation  does  not 
establish  or  raise  a  tolerance  level  or 
establish  an  exemption  fi-om  the 
requirement  of  a  tolerance,  the  impact  of 
the  regulation  would  be  the  same  as 
establishing  new  tolerances  or 
exemptions  from  the  requirement  of  a 
tolerance.  Therefore,  the  Administrator 
concludes  that  this  rule  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricuhural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  29,  1994. 

Daniel  M .  Barolo, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 


PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.SC.  346a and 371. 

2.  Section  180.1(h)  is  amended  by 
adding  and  alphabetically  inserting  the 
general  commodity  "oriental  radish 
(root  and  tops)"  in  column  "A"  and  the 
corresponding  specific  commodities 
"Raphanus  sativus  var.  longipinnatus 
(root  and  tops),  including  Chinese  or 
Japanese  radish  (both  white  and  red), 
winter  radish,  daikon,  lobok,  lo  pak,  and 
other  cultivars  and/or  hybrids  of  these" 
in  column  "B"  to  read  as  follows: 

§  1 80.1    Definitions  and  interpretations. 


(h) 


Raphanus  sativus  var.  longipinnatus  (root  and  tops),  including  Chinese  or  Japanese  radish  (both  white 
and  red),  winter  radish,  daikon.  lobok,  lo  pak,  and  other  cultivars  and/or  hybrids  of  these. 
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BILUNG  CODE  6560-40-F 

40  CFR  Part  180 

[PP  2E4070/R2069;  FRL-4899-4J 

RIN  2070-AB7a 

Pesticide  Tolerances  for  Benomyl 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  recodifies 
tolerances  for  combined  residues  of  the 
fungicide  benomyl  and  its  metabolites 
in  or  on  the  raw  agricultural 
commodities  avocado,  dandelion,  and 
papaya.  This  amendment,  which  was 
requested  in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4),  would  establish  tolerances  for 
regionally  restricted  registration  of  the 
pesticide  on  these  commodities, 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  September  8, 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  2E4O70/R2069J,  may  be 
submitted  to:  Hearing  Clerk  (1900), 


Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the    . 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
.  Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2,  1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division'(7505W},  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  6th  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  {703)-308-8783. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  15,  1994  (59  FR 
30748),  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Interregional 


Research  Project  No.  4  (IR-4),  New 
Brunswick,  NJ  08903,  had  submitted 
pesticide  petition  (PP)  2E4070  to  EPA 
on  behalf  of  the  State  Agricultural 
Experiment  Stations  of  Florida  and 
Puerto  Rico.  The  petition  requested  that 
EPA  recodify  tolerances  established 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e),  for  combined  residues 
of  the  fungicide  benomyl  (methyl  1- 
(butylcarbamoyl)-2- 
benzimidazolecarbamate)  and  its 
metabolites  containing  the 
benzimldazole  moiety  (calculated  as 
benomyl)  in  or  on  the  raw  agricultural 
commodities  avocado  and  papaya  at  3 
parts  per  million  (ppm)  and  dandelion 
at  10  ppm.  Specifically,  IR-4  proposes 
that  EPA  remove  the  tolerances  for 
avocado,  dandelion,  and  papaya  ft-om  40 
CFR  180.294(a)  and  insert  these 
tolerances  under  40  CFR  180.294(b), 
which  lists  tolerances  established  in 
support  of  regional  registration.  This 
amendment  would  regionally  restrict 
registration  for  use  of  benomyl  on 
dandelion  and  papaya  to  Florida  and 
use  on  avocado  to  Florida  and  Puerto 
Rico. 

IR-4's  request  is  in  response  to  EPAs 
reregistration  review  of  benomyl.  which 
determined  that  the  available  residue 
data  are  adequate  to  support  continued 
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registration  for  use  of  benomyl  on 
dandelion  and  papaya  in  Florida  and 
avocado  in  Florida  and  Puerto  Rico. 
Additional  residue  data  will  be  required 
to  expand  the  area  of  usage.  Persons 
seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
IhjIow. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
pubHcation  of  this  document  in  the 
Federal  Register,  file  wTitten  objections 
and/or  request  a  hearing  with  tlie 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  fded 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OFF  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summarv  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  Ihj  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
rftquestor  would,  if  established,  resolvH 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrar)';  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4,  1993),  the  Agency  must 
detemune  whether  the  regulatory  action 
is  "significanf'  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defmes  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 


annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  «r  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
aud  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  29, 1994. 

Daniel  M.  Barolo, 

fhrr<  tor.  Office  ofPesticidt;  Progruiiib. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18a-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  L'.S.C.  346a  and  371.' 

2.  In  §  180.294,  by  amending 
paragraph  (a)  in  the  table  therein  by 
removing  the  commodities  avocado, 
dandelion,  and  papaya  and  by 
amending  paragraph  (b)  in  the  table 
therein  by  adding  and  alphabetically 
in.serting  the  same  commodities,  to  read 
as  follows: 


(b)  *     *     * 


Commodity 


Parts  per 
million 


Avocado  .. 
Dandelion 
Papaya  .... 


3 

10 

3 


§180.294 
residues. 


Benomyl;  tolerances  for 
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40  CFR  Part  300 
[FRL-6067-9] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the  North 

U  Drive  Site  from  the  National  Priorities 

List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  VII  announces  the 
deletion  of  the  North  U  Drive  Site  in 
Springfield,  Missouri,  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended.  The  EPA  and 
the  State  of  Missouri  have  determined 
that  the  contaminant  releases  do  noj 
pose  a  significant  threat  to  human 
health,  welfare,  or  the  environment. 
Therefore,  no  further  response  action  is 
appropriate. 

EFFECTIVE  DATE:  September  8,  Tl'*4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Sturgess,  Missouri  Department  of 
Natural  Resources.  Hazardous  Waste 
Program,  Superfund  Section,  P.O.  Box 
176,  Jefferson  City,  Missouri  65102, 
telephone  (314)  751-1807  or  Ronald 
King,  Environmental  Protection  Agency, 
726  Minnesota  Avenue,  Kansas  City. 
Kan.sas  66101,  telephone  (913)  551- 
7568.  ^    ^ . 

ADDRESSES:  Comprehensive  information 
on  this  site  is  available  at  the  following 
locations:  Missouri  Department  of 
Natural  Resources  (MDNR)  Hazardous 
Waste  Program  File  Room  (205  Jefferson 
Street)  in  Jefferson  City,  Missouri;  at 
EP.A.  Region  VII  Waste  Management . 
Division  Records  Center,  726  Minnesota 
Avenue,  Kansas  City,  Kansas;  and  at  the 
Kearney  Branch  Library,  630  W. 
Kearney,  Springfield,  Missouri  65801. 


SUPPLEMENTARY  INFORMATION:  The  site  tO 
be  deleted  from  the  NPL  is:  North  U 
Drive  site,  Springfield.  Missouri. 

A  notice  of  intent  to  delete  for  this 
site  was  published  in  the  Federal 
Register  June  24. 1994  (59  FR  32673). 
The  closing  date  for  comments  on  the 
notice  of  intent  was  July  25, 1994.  No 
comments  were  received  on  the 
proposed  deletion.  Therefore,  no 
responsiveness  summary  was  prepared. 

Based  on  a  review  of  environmental 
and  other  data  for  this  site.  The 
Missouri  Department  of  Natural 
Resources  (MDNR)  and  EPA  have 
determined  that  the  site  does  not  pose 
a  significant  risk  to  human  health  or  the 
enviromnent.  The  site  shall  continue  to 
be  monitored  by  the  MDNR.  MDNR  and 
EPA  will  review  the  ground  water 
monitoring  as  part  of  each  five-year 
review. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment,  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
provides  that  Fund-financed  actions 
may  be  taken  at  sites  deleted  from  the 
NPL  when  conditions  warrant.  Deletion 
of  a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
EPA  efforts  to  recover  costs  associated 
with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 


Dated:  August  29. 1994. 
E)ennis  Grams,        ^ 
negioiial  Administrator. 

For  the  reasons  set  out  in  the 
preamble  40  CFR  part  300  is  amended 
as  follows: 

PART  30a-{AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321  (c)(2):  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3CFR,  1987Comp.,p.  193. 

Appendix  B— [Amended] 

2.  Table  1  of  appendix  B  is  amended 
by  removing  the  site  for  North  U  Drive 
well  contamination,  Springfield, 
Missouri. 

[FR  Doc.  94-22134  Filed  9-7-94;  8:45  ami 
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40  CFR  Parts  766  and  799 

tOPPTS^0027;  FRL-4873-4J 

Technical  Amendments  to  Test  Rules 
and  Consent  Orders 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  has  approved  by  letter 
certain  modifications  to  test  standards 
and  schedules  for  chemical  testing 
programs  under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA).  These 
modifications,  reque.sted  by  test 
sponsors,  will  be  incorporated  and 
codified  in  the  respective  test  regulation 
or  consent  order.  Because  these 
modifications  do  not  significantly  alter 
the  scope  of  a  test  or  significantly 
change  the  schedule  for  its  completion, 
EPA  approved  these  requests  without 
seeking  notice  and  comment.  EPA 


annually  publishes  a  notice  describing 
all  of  the  modifications  granted  by  letter 
for  the  previous  year. 

EFFECTIVE  DATE:  This  rule  is  effetti\e  on 
September  8,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-543B,  401  M  St.,  SW.. 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  rule  published  in  the  Federal 
Register  of  September  1,  1989  (54  FR 
36311),  amending  procedures  for 
modifying  test  standards  and  schedules 
for  test  rules  and  testing  consent  orders 
under  section  4  of  TSCA.  The  amended 
procedures  allow  EPA  to  approve 
requested  modifications  which  do  not 
alter  the  scope  of  a  test  or  significantly 
change  the  schedule  for  its  completion 
(40  CFR  790.55  and  790.68).  The.se 
modifications  are  approved  by  letter 
without  public  comment.  The  rule  also 
requires  immediate  placement  of  these 
letters  in  EPA's  public  files  and 
publication  of  these  modifications  in  the 
Federal  Register.  This  document 
includes  modifications  approved  from 
January  1, 1993,  through  December  31, 
1993.  For  a  detailed  description  of  the 
rationale  for  these  modifications,  refer 
to  the  .submitters'  letters  and  EPA's 
responses  in  the  public  record  for  thjs 
rulemaking. 

L  Discussion  of  Modifications 

Each  chemical  discussed  in  this  rule 
is  identified  by  a  specific  CAS  number. 
Copies  of  correspondence  relating  to 
specific  chemical  modifications  may  be 
found  in  docket  number  OPPTS-^ob27 
for  this  rule.  The  following  table  lists  all 
chemical-specific  modifications 
approved  from  January  1,  1993,  through 
I3ecember31,  1993: 


MODIFICATIONS  TO  TEST  STANDARDS  AND  CONSENT  ORDERS  JANUARY  1,  1993  THROUGH  DECEMBER  31.  1993 


Chemical/CAS  Numt)er 


Final  Rule  Chemicals, 
pentabromodiphenyloxide  (32534-81-9)  

oclabromodiphenyloxide  (32536-52-0) 

1,2-bis(tribromophenoxy)-ethane  (37853-59-1)  ... 
tetrabromobisphenol-A-bisethoxylate  (41 62-45-2) 

commercial  hexane  (110-54-3;  96-37-7)  

acetone  (67-64-1) 

o^myl  acetate,  technical  grade  (628-63-7) „ 

1-butanol  (71-36-3) „ 

n-t3utyl  acetate  (123-86-4) „. 

diethyl  ether  (60-29-7) :.....;...... 

2-ethoxyethanol  (110-80-5) „.....„ 

ethyl  acetate  (141-78-6)  :.... 


Chemical 
FR  Cite 


766.35 

766.35 

766.35 

766.35 

799.2155 

799.5050 
799.5050 
799.5050 
799.5050 
799.5050 
799.5050 
799.5050 


Test 


analytical  testing  ....... 

analytical  testing  

analytical  testing  ....... 

analytical  testing  

oncogenicity  (mouse) 

neurotoxicity  testing  .. 
neurotoxicity  testing  .. 
neurotoxicity  testing  .. 
neurotoxicity  testing  .. 
neurotoxicity  testing  .. 
neurotoxicity  testing  ... 
neurotoxicity  testing  ... 


Modifica- 
tions 

5 

5 

"-■ 

5 

5 
5 

10 

10 

10 

10 

10 



10 
10 
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Chemical/CAS  Numtjer 

Chemcal 
FR  Cite 

Test 

Modifica- 
tions 

isobutyl  ateohol  (78-83-1) - - 

methyl  isobutyl  ketone  (108-10-1) ., :. ....- 

tetrahydrofuran  (1 09-99-9) ..™ .". 

Consent  Orders, 
acrylk:  acid  (79-10-7) 

4-vinvk:vclohexene  (100—40-3) 

799.5050 
799.5050 
799.5050 

799.5000 
799.5000 

neurotoxicitv  testina  

10 

neurotoxicity  testing  ; 

10 

neurotoxicitv  testina  ; 

10 

ijioavailatHlity  study .' 

pharmacokinetics    in   vitro   metatwiism   in   rat   and 
mouse  tissues;  in  vi^  partitkjn  coefficient.. 

5 
3,5 

.Modifications 

1.  Modify  sampling  schedule. 

2.  Change  to  test  substance  (formypurit)-)- 

3.  Change  in  non-critical  test  procedure  or 
condition. 

4.  Add  satellite  group  for  further  testing. 
3.  Extend  test  or  protocol  deadline,  delete 

test  initiation  date. 

6.  Clarify  and/or  add  specific  guideline 
requirement. 

7.  Alternate  specific  guideline  requirement 
approved  for  certain  test(s). 

8.  CAS  No.  correction. 

9.  Test  standard  amendment. 

10.  By  letter  to  the  affected  manufacturers. 
EPA  granted  certain  modifications  to  the 
Multi-substance  Rule  for  the  Testing  of 
Neurotoxicity,  40  CFR  799.5050. 
Sutwequently,  however,  the  rule  was 
challenged  in  court.  As  part  of  the  settlement 
of  that  litigation.  EPA  agreed  to  propose  to 
revoke  this  rule.  EPA  announced  that 
pending  revocation  of  the  rule  (59  FR  33187. 
June  27, 1994)  and  negotiation  of  enforceable 
consent  agreements  under  which  testing 
would  be  performed,  the  rule  would  be 
stayed  (59  FR  33184,  June  2. 1994).  Copies 
of  the  modifications  that  had  been  granted 
are  available  in  docket  number  OPPTS- 
42134B.  Anyone  who  believes  they  may  be 

*  subject  to  the  requirements  of  this  test  rule 
should  contact  Catherine  Roman  at  260-8155 
regarding  its  status  before  initiating  testing. 

II.  Public  Record 

EPA  has  established  a  public  record 


OPPTS-^0027).  The  record  includes  the 
requests  for  modifications,  information 
considered  by  EPA  in  evaluating  the 
requested  modifications,  and  EPA's 
responses  to  the  requests. 

The  record  is  available  for  inspection 
from  12:00  noon  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays,  in 
Rm.  NE-C;607,  401  M  St.,  SW.. 
Washington,  DC  20460. 

III.  Regulatory  Assessment 
Requirements 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  this  rule 
have  been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et.  seq.,  and  have 
been  assigned  OMB  control  number  _ 
2070-0033. 

EPA  has  determined  that  this  rule 
does  not  change  existing  recordkeeping 
or  reporting  requirements  nor  does  it 
impose  any  additional  recordkeeping  or 
reporting  requirements  on  the  public. 

Send  comments  regarding  the 
information  collection  requirements  of 
this  rule  to  Chief,  Information  Policy 
Branch,  PM-223.  U.S.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460;  and  to  the 


Affairs.  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

List  of  Subjects  in  40  CFR  Fart  799 

Chemicals.  Chemical  export. 
Environmental  protection.  Hazardous 
substsmces.  Recordkeeping  and 
reporting  Requirements.  Testing. 

Dated:  August  24. 1994. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  parts  766  and  799 
are  amended  as  follows: 
1.  hi  part  766: 

PART  766-{AMENDED] 

a.  The  authority  citation  for  part  766 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603  and  2607. 

b.  In  §766.35,  by  revising  the 
following  entries  in  the  table  to 
paragraph  (b)(4)(i)  and  paragraph  (f)  to 
read  as  follows: 

§766.35    Reporting  requirements. 

*     «     *     *     * 

(b)  •  •  * 
(4)  •  •  • 


for  this  rulemaking  (docket  number 

Office  of  Information  and  Regulator}'              (i)  *  *  * 

CasNo. 

Submitter 

Chemical 

Due  Date 

4162-45-2 

* 

Great  Lakes 

• 

Oreat  Lakes 

Ameribrom 

Ameribrom 

• 

Great  Lakes 

letrabromobisphenol-A-bisettioxylate 

•  *                              •                             •                              •                             • 

pentalxonoodiphenyloxide 
pentatjromodiphenyloxide 
octabromodiphenyloxide 

•  •                             •                             •                              •                             • 

1 ,2-bis(tribronx)phenoxy)-ethane 

June  2 1993 

32534-81-9 

Marcti  22  1993 

32534-81-9 

32536-52-0 

37853-59-1  

March  22.  1993 
January  8,  1993 

January  31,  1993 

JMI 


(f)  Effective  date.(l)  The  effective 
date  of  this  final  rule  is  July  6.  1987. 
except  for  paragraphs  (a)(2)(i)(B), 
(a)(2)(ii)(A)  and  (b)(4)(i)  of  this  section. 

(2)  The  effective  date  for  paragraph 
(aK2)(i)(B)  is  May  21.  1991.  The 


effective  date  for  paragraph  (a)(2)(ii)(A) 
is  June  12. 1992.  The  effective  date  for 
paragraph  (b)(4)(i)  is  on  September  8, 
1994. 

(3)  The  guidelines  and  other  test 
methods  cited  in  this  rule  are  referenced 


as  they  exist  on  the  effective  date  of  the 
final  rule. 

PART  799— {AMENDED] 

2.  hi  part  799: 


a.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603.  2611,  2625. 

b.  hi  §  799.2155  by  revising 
paragraphs  (c)(2}(ii){A)  and  (d)  to  read 
as  follows: 

§799.2155    Commercial  Hexane. 

(c)  •  •  • 
(2)*  •  * 
(ii)  *  *  • 

(AJ  The  oncogenicity  test  shall  be 
completed  and  the  final  report 
submitted  to  EPA  vdthin  53  months  of 
the  effective  date  of  the  final  rule.  The 
mouse  portion  of  the  oncogenicity  study 
shall  be  submitted  by  June  5.  1993. 

(d)  Effective  date.  (1)  The  effective 
date  of  this  final  rule  is  November  17. 
1988.  except  for  the  provisions  of 
paragraphs  (c)(2)(ii)(A),  (c)(5)(i)(D).    . 
(c)(5)(iiKA)(4).  (c)(5)(ii)(C).  {c)(8)(i)  and 
(c)(8)(ii)(A)  of  this  section.  The  effective 
date  for  paragraphs  (c)(5)(i)(D). 
(c){5)(ii)(A)(4)  and  (c)(5)(ii)(C}  of  this 
section  is  May  21. 1990.  The  effective 
date  for  paragraphs  (c)(8)(i)  and 
(c)(8)(ii)(A)  of  this  section  is  June 
12.1992.  The  effective  date  of  paragraph 
(c)(2)(ii)(AJ  is  September  8. 1994. 

(2)  The  guidelines  and  other  test 
methods  cited  in  this  rule  are  referenced 
as  they  exist  on  the  effective  date  of  the 
final  rule. 
IFR  Doc.  94-21688  Filed  9-7-94;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  302-6 
[FTR  Amendment  40] 
RIN  3090-AF26 

Federal  Travel  Regulation;  Increase  in 
Maximum  Reimbursement  Limitations 
for  Real  Estate  Sale  and  Purchase 
Expenses 

AGENCY:  Federal  Supply  Service.  G.SA. 
action:  Final  rule. 

SUMMAflY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
increase  the  maximum  dollar 
limitations  on  reimbursement  for 
allowable  real  estate  sale  and  purchase 
expenses  incident  to  a  change  of  official 
station.  Section  5724a(a)(4)(B)  of  title  5. 
United  States  Code  requires  that  the 
dollar  hmitations  be  updated  effective 
October  1  of  each  year  based  on  the 
percent  change,  if  any,  in  the  Consumer 
Price  Index  for  All  Urban  Consumers, 


United  States  City  Average,  Housing 
Component,  for  December  of  the 
preceding  year  over  that  pubUshed  for 
December  of  the  second  preceding  year. 
This  final  rule  will  have  a  favorable 
impact  on  Federal  employees 
authorized  to  relocate  in  the  interest  of 
the  Government  since  it  increases 
relocation  allowance  maximiuns. 
EFFECTIVE  DATE:  This  final  rule  is      • 
effective  October  1, 1994,  and  applies  to 
employees  whose  effective  date  of 
transfer  is  on  or  after  October  1, 1994. 
For  purposes  of  this  regulation,  the 
effective  date  of  transfer  is  the  date  on 
which  the  employee  reports  for  duty  at 
the  new  official  station. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Groat,  Transportation  Management 
Division  (FBX).  Washington,  EK)  20406. 
telephone  703-305-5745. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  makes  the  annual  adjustment  to  the 
maximum  reimbursement  limitations 
for  the  sale  and  purchase  of  an 
employee's  residence  when  the 
employee  transfers  in  the  interest  of  the 
Government.  The  total  amount  of 
expenses  that  may  be  reimbursed  in 
connection  with  the  sale  of  a  residence 
shall  not  exceed  10  percent  of  the  actual 
sale  price  or  $21,916,  whichever  is  the 
lesser  amount.  The  total  amount  of 
expenses  that  may  be  reimbursed  in 
cormection  with  the  purchase  of  a 
residence  shall  not  exceed  5  percent  of 
the  purchase  price  or  $10,957, 
whichever  is  the  lesser  amount.  The 
General  Services  Administration  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866  of 
September  30.  1993.  This  final  rule  is 
not  required  to  be  published  in  the 
FEDERAL  REGISTER  for  notice  or 
comment.  Therefore,  the  Regulatory 
Flexibihty  Act  does  not  apply. 

List  of  Subjects  in  41  CFR  Part  302-6 

Government  employees.  Relocation 
allowances  and  entitlements.  Transfers 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  302-6  is 
amended  as  follows: 

PART  302-6— ALLOWANCE  FOR 
EXPENSES  INCURRED  IN 
CONNECTION  WITH  RESIDENCE 
TRANSACTIONS 

1.  The  authority  citation  for  part  302- 
6  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734:  20  U.S.C. 
905(a);  E.O.  11809,  36  FR  13747,  3  CFR, 
1971-1975  Comp.,  p.  586. 

§302-6.2    [Amended] 

2.  Section  302-6.2  is  amended  by 
removing  the  amount  "$21,340"  in 


paragraph  (g)(1)  and  adding  in  its  place 
the  amount  "$21,916";  and  by  removing 
the  amount  "$10,669"  in  paragraph 
(g)(2)  and  adding  in  its  place  the  amount 
"$10,957". 

Dated:  August  25,  1994. 
Roger  W.  Johnson, 
Administrator  of  General  Services. 
IFR  Doc.  94-22140  Filed  9-7-94;  8:45  ami 
BILLING  CODE  6820-24-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

Miscellaneous  Rules  Relating  to 
Common  Carriers;  Correction 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations, 
which  were  published  Wednesday, 
February  5,  1992  (57  FR  4373).  The 
regulations  rebate  to  a  comprehensive 
system  of  strengthened  nonstructural 
safeguards,  including  cost  accounting 
safeguards  applicable  to  the  Bell 
Operating  Companies  (BCX:s)  and  other 
Tier  1  local  exchange  carriers  (LECs) 
established  under  Subpart  I. 

EFFECTIVE  DATE:  February  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  Brockington  (202)  634-1861 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  these  corrections  is  new  section 
64.903.  It  was  effective  30  days  after  it 
was  published  in  the  Federal  Register. 
and  it  affects  the  BOCs  and  other  Tier 
1  LECs  subject  to  the  cost  accounting 
safeguards  estabfished  under  subpart  1 
Subpart  I  was  added  to  the  Code  by 
section  4  of  the  Communications  Act  of 
1934,  as  amended. 

Need  for  Correction 

As  pubhshed.  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carrier. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Accordingly.  47  CFR  part  64  is 
corrected  by  making  the  following 
correcting  amendments: 
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PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  Sec.  4,  48  Stat.  1066.  as 
amended:  47  U.S.C.  154.  Interpret  or  apply 
sees.  201.  218. 48  Stat.  1070.  as  amended. 
1077;  47  U.S.C.  201.  218.  226,  228. 

2.  In  Subpart  I,  §  64.903.  paragraph 
(c),  the  term  "be"  is  revised  to  read 
"by". 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-22080  Filed  9-7-94;  8:45  am) 

6ILUNG  CODE  S712-01-M 


47  CFR  Part  76 

[CS  Docket  No.  93-212;  DA  94-829] 

Cable  Television  Service;  List  of  Major 
Television  Markets 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  through  this 
action,  amends  its  rules  regarding  the 
listing  of  major  television  markets,  to 
change  the  designation  of  the  Raleigh- 
Durham.  North  Carolina  television 
market  to  include  the  community  of 
Goldsboro.  North  Carolina.  This  action, 
taken  at  the  request  of  Group  H 
Broadcasting  Corporation,  licensee  of 
television  station  WYED(TV).  channel 
17.  Goldsboro,  North  Carolina,  and  after 
evaluation  of  the  comments  filed  in  this 
proceeding,  amends  the  rules  to 
designate  the  subject  market  as  the 
Raleigh-Durham-Goldsboro.  North 
Carolina  television  market.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Johnson,  Cable  Services 
Bureau,  (202)  416-0856. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  Docket  93-212.  adopted  July 
28, 1994  and  released  August  22, 1994. 
The  full  text  of  this  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW,  Washington.  D.C.  20554. 
and  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1919  M  Street,  NW, 
Washington,  DC  20554. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 


Part  76  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  for  part  76  continues 
to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§76.51    [Amended] 

2.  Section  76.51  is  amended  by 
revising  paragraph  (b)(73)  to  read  as 
follows: 

*  •        »        •        * 

(b)*  *  * 

(73)  Raleigh-Durham-Goldsboro. 
North  Carolina. 

•  •  _      »        »        • 

Federal  Communications  Commission. 

Meredith  J.  Jones, 

Chief,  Cable  Services  Bureau. 

[FR  Doc.  94-22079  Filed  9-7-94;  8:45  am) 

BILUNG  CODE  6712-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801. 1807  and  1815 

NASA  FAR  Supplement;  Addressing 
Costs  of  Contractor  Facilities  in 
Procurement  Plans,  Business 
Management  Proposals,  and 
Prenegotiation  Position  Memoranda 

agency:  Office  of  Procurement, 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
regulations  pertaining  to  procurement 
plans,  the  instructions  for  technical  and 
business  management  proposals,  and 
the  contents  of  the  prenegotiation 
position  memorandum  in  order  to 
emphasize  the  importance  of  facilities 
in  the  contract  planning  and  decision 
making  process. 

effective  date:  September  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  Le  Cren  (202)  358-0444. 

SUPPLEMENTARY  INFORMATION: 

Background 

Over  the  last  several  years,  NASA's 
Office  of  the  Inspector  General  has 
issued  several  reports  critical  of  the 
agency  and  its  contractors  regarding 
facilities  leasing  practices.  One  report 
addressed  the  issue  on  an  agency-wide 
basis.  That  report  stated  that  NASA  was 
paying  several  times  over  for  the  same 
facilities  due  to  contractors  entering  into 
a  series  of  short-term  leases.  This  rule 


emphasizes  the  importance  of  facilities 
by  requiring  installation  procurement 
plans  address  facilities,  specifying  the 
information  needed  from  contractors  in 
their  business  management  plans  for  the 
agency  to  properly  evaluate  the 
proposed  costs,  and  requiring  that  the 
prenegotiation  memorandum  discuss 
the  factors  considered  in  the  evaluation 
of  facilities.  This  rule  also  revises  the 
current  coverage  on  procurement  plans 
requiring  Headquarters  approval  to 
better  address  the  major  facilities  issues 
which  should  be  considered. 

No  comments  were  received  in 
response  to  the  proposed  rule  (59  FR 
24104,  May  10, 1994).  No  changes  have 
been  made  from  the  proposed  rule. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The 
information  collection  requirements  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3504(h)  (OMB  Control 
Number  2700-0082  expires  July  31, 
1997). 

List  of  Subjects  in  48  CFR  Parts  1801, 
1807  and  1815 

Government  procurement. 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly.  48  CFR  Parts  1801, 1807 
and  1815  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  1801,  1807  and  1815  continues  to 
read  as  follows; 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1801— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  1801.105  is  amended  in 
paragraph  (a)  by  adding  the  following 
entry  in  numerical  order  in  the  table  as 
follows: 

1801.105    OMB  approval  under  the 
Paperwork  Reduction  Act 

(a)  *   •   * 


NASA  FAR  supplement  seg-        OMB  con- 
ment  trol  No. 


18l5.406-70(b)(5)(iii)  „ 2700-0082 


PART  1807— ACQUISITION  PLANNING 

3.  Section  1807.170-1  is  amended  by 
revising  paragraph  (b)(10)(i)  to  read  as 
follows: 


1807.170-1    Procurement  plans  requiring 
approval  by  NASA  Headquarters. 

(a)*  •  • 

(b)*  *  • 

(10)  Item  10.  Contractor-owned  or 
leased  and  Government-furnished 
property,  (i)  If  the  proposed  contract 
period  of  performance  (exclusive  of 
options)  will  be  for  a  shorter  period  than 
the  useful  life,  for  the  program,  of  any 
required  contractor-owned  or  leased 
facilities  (as  defined  in  (FAR)  48  CFR 
45.301),  the  facilities  are  unlikely  to  be 
needed  by  the  contractor  for  any 
purpose  other  than  the  program  effort 
being  contracted  for,  and  the  facilities 
will  represent  a  significant  cost  to  the 
contract,  then  the  procurement  plan 
shall  discuss  the  feasibility  of  the 
Government  acquiring  the  right  to  use 
the  facilities  for  longer  than  the 
proposed  contract  period,  as  well  as  the 
proposed  procurement  strategy  for 
accomplishing  this  use. 

(A)  If  program  imcertainties  for 
continuing  beyond  the  contract  period 
of  performance  (exclusive  of  options) 
are  significant,  it  may  be  in  the 
Government's  best  interests  to  acquire 
use  of  the  facilities  during  only  that 
time.  This  striategy  may  make  the 
facilities  more  costly  to  the  Government 
for  the  contract  period  than  if  a 
contractual  arrangement  for  longer  use 
were  made.  However,  it  should  reduce 
the  program  risks  associated  with 
longer-term  Government  facilities 
obligations; 

(B)  If  the  program  uncertainties  for 
continuing  beyond  the  contract  period 
of  performance  (exclusive  of  options) 
are  not  significant,  it  may  be  in  the 
Government's  best  interests  to  acquire 
the  right  to  use  the  facilities  for  longer 
than  the  proposed  contract  period  of 
performance  (exclusive  of  options)  in 
order  to  take  advantage  of  economies  in 
long-term  facilities  investment.  In  such 
cases,  the  following  shall  be  considered: 

( 1 )  Whether  the  amount  of  the  - 
potential  cost  savings  to  the 
Government  arising  from  the  contractor 
entering  into  a  long-term  arrangement 
(lease,  purchase  or  construction) 
continuing  beyond  the  contract  period 
of  performance  (exclusive  of  options) 
could  be  significant; 

(2)  If  a  long-term  investment  by  the 
contractor  could  result  in  significant 
cost  savings  to  the  Government,  the  type 
of  long-term  arrangement  that  is 
believed  would  be  most  appropriate 
(e.g.,  long-term  lease  with  the  right  of 
assignment  to  a  third  party  or  the 
Government,  at  the  Government's 
option;  purchase  or  construction  of  the 
facilities,  with  depreciation  and  cost  of 
money  either  accelerated  to  cover  the 
contract  period  of  performance 


(exclusive  of  options)  or  over  the  useful 
life  of  the  facilities);  and 

(3)  Whether  the  contractor  might 
require  a  financial  guarantee  be 
provided  by  the  Government  in  order  to 
enter  into  a  long-term  arrangement  and, 
if  so.  what  the  potential  amount  of  such 
a  guarantee  might  be,  should  the 
contract  end  (e.g.,  options  are  not 
exercised,  or  the  contractor  is  not 
selected  in  a  recompetition). 

•  *        •        *        * 

4.  Section  1807.170-2  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

1807.170-2    Procurement  plans  requiring 
approval  at  the  installation  level. 

•  ■  *  In  addition,  installation 
prescribed  formats  shall  ensure  that 
plans  for  prociuements  in  excess  of 
52,500,000  address  the  considerations  at 
1807.170-l(b)(10). 

PART  1815-CONTRACTING  BY 
NEGOTIATION 

5.  Section  1815.406-70  is  amended  by 
republishing  paragrapli  (b)  introductory 
text  and  paragraph  (b)(5)  introductory 
text  and  revising  paragraph  {b)(5)(iii)  to 
read  as  follows: 

1815.406-70    Instructions  for  technical 
proposal  and  business  management 
proposal  submission. 

(a)  •   *   * 

(b)  Business  management  proposal. 
Proposals  should  include  the  following: 

*  «        *        *        * 

(5)  A  statement  as  to— 

•  •        *        ■«.    .   «- 

(iii)  The  cost  of  any  additional 
facilities  (as  defined  at  (FAR)  48  CFR 
45.301)  required  to  perform  the  work 
and  howlhe  costs  are  to  be  1  harged, 
with  information  as  to  whelher  the 
facilities  will  be  contractor-furnished  or 
Government-furnished  and.  if  . 
contractor-furnished,  the  alternatives 
considered  (e.g.,  short-term  lease,  long- 
term  lease  with  option  to  transfer  the 
lease  to  a  third  party,  purchase), 
including  the  long  and  short  term   ' 
benefits  of  each  alternative,  a 
description  of  any  unique  requirements 
or  arrangements  involved  with  each 
alternative,  as  well  as  the  reasons  for  the 
alternative  selected,  a  copy  of  the 
proposed  lease  or  purchase  agreement, 
identification  of  all  costs  included  in 
the  lease  and  ownership  alternatives 
considered;  and 

*  •        •        *        » 

6.  Paragraph  (c)(5)  of  section 
1815.807-70  is  revised  to  read  as 
-follows; 


1 81 5.807-70    Content  of  the  prenegotiation 
position  memorandum. 

•  •        *        *        • 

(c)*  •   * 

(5)  Contractor/Government 
investment  in  facilities  and  equipment 
(and  any  modernization  to  be  provided 
by  the  contractor/Government). 
Although  not  all  inclusive,  the 
following  are  to  be  covered: 

(i)  The  facilities  needed  by  the 
contractor; 

(ii)  How  the  facilities  are  to  be 
provided  (Government  or  contractor): 

(iii)  If  to  be  provided  by  the 
contractor,  the  alternatives  considered 
(operating  lease,  capital  lease,  contractor 
purchase  or  construction,  or  other 
ahematives); 

(iv)  Whether  a  financial  guarantee  has 
been  requested  by  the  offeror; 

(v)  The  reasons  for  the  alternative 
selected;  and 

(vi)  How  the  costs  are  to  be  charged; 

•  »         •         •         • 

IFR  Doc.  94-21998  Filed  9-7-94:  8:45  am) 
BILUNG  CODE  751(M)1-M 


48  CFR  Parts  1801, 1815, 1825, 1844, 
and  1852 

[NASA  FAR  Supplement  Directive  8^16] 

RIN  2700-AB37 

Acquisition  Regulation;  Miscellaneous 
Amendments  to  NASA  FAR 
Supplement 

AGENCY:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA).  • 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
.  Supplement  (NFS)  to  reflect  a  number  of 
miscellaneous  changes  dealing  with 
NASA  internal  or  administrative 
matters,  such  as  delegation  of 
procurement  authority,  removal  of 
points  of  contact  list,  removal  and 
revision  of  intwnal  reporting 
requirements,  and  address  changes. 
EFFECTIVE  DATE:  September  30. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
David  K.  Beck.  (202)  .358-0482. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  rule  is  a  part,  is  available  in 
its  entirety  on  a  subscription  basis  fi-om 
the  Superintendent  ofDocuments, 
Government  Printing  Office, 
Washington,  EXD  20402,  telephone 
number  (202)  783-3238.  Cite  GPO 
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Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
pubUc,  either  in  whole  or  in  part, 
directly  by  NASA. 

Adoption  of  Interim  Rule  as  Final  Rule 

NASA  is  adopting  as  a  final  rule  the 
text  set  out  as  an  interim  rule  at  59  PR 
22521,  May  2, 1994,  and  59  FR  29963. 
June  10. 1994.  The  interim  rule 
published  a  deviation  from  the  cost 
principle  in  FAR  31.205-18  on 
independent  research  and  development 
costs.  NASA  has  considered  the 
comments  submitted  by  two 
commenters.  No  changes  are  made  to 
the  interim  mle. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  ef  seg.). 

List  of  Subjects  in  48  CFR  Farts  1801, 
1815, 1825, 1844,  and  1852 

Government  procurement. 

Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurewent. 

Accordingly.  48  CFR  parts  1801. 1815. 
1925. 1844,  and  1852  are  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
parts  1801, 1815, 1825. 1831. 1835. 
1844,  and  1852  continues  to  read  as 
follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1801— PURPOSE,  AUTHORITY, 
ISSUANCE 

1 801 . 1 04-370    Dissemination  of 
procurement  regulations  and  related  NASA 
publications. 

2.  Section  1801.104-370  is  amended 
following  the  fifth  sentence  in 
paragraph  (d)  by  revising  "NASA  Grant 
and  Cooperative  Agreement  Handbook 
(G&CAHB)"  to  read  "NASA  Research 
Grant  Handbook". 


1801.302-70    Field  Installation  regulatory 
implementation. 

3.  Section  1801.302-70  is  amended  by 
removing  paragraph  (b)  and  removing 
the  paragraph  designation  in  paragraph 
(a). 

1801.370    [Removed] 

4.  Section  1801.370  is  removed. 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

5.  Section  1815.807-72  is  amended  by 
removing  paragraphs  (a)  and  (c).  by 
revising  and  redesignating  paragraph  (b) 
as  paragraph  (a),  and  redesignating 
paragraph  (d)  as  paragraph  (b)  as 
follows: 

1815.807-72    Headquarters  reviews. 

*        •        *        •        • 

(a)(1)  Advance  information  to  be 
provided  to  Headquarters.  The 
installation  shall  provide  Code  HS  with 
the  following: 

(i)  Five  copies  of  the  PPM. 

(ii)  One  copy  each  of  the  contractor's 
proposal,  the  Government  technical 
evaluation,  and  all  pricing  reports 
(including  audit  reports). 

(2)  The  required  information 
described  in  paragraphs  (a)(1)  (i)  and  (ii) 
of  this  section  shall  be  furnished  ta 
Headquarters  as  soon  as  practicable  and 
sufficiently  in  advance  of  the  planned 
commencement  of  negotiations  to  allow 
a  reasonable  period  of  time  for 
Headquarters  review, 

(b)*  •  * 

PART  1825— FOREIGN  ACQUISITION 

6.  Section  1825.7003  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

1 825.7003    Assignment  of  responsibility 
for  contract  negotiation. 

The  Headquarters  Acquisition 
Division  (Code  H\V).  in  conjunction 
with  the  International  Relations 
Division  (Code  IRD)  and  the  Office  of 
General  Counsel,  is  responsible  for 
negotiating  and  executing  contracts 
exceeding  $25,000  with  foreign 
governments  and  private  foreign 


organizations,  except  for  contracts 
funded  with  Space  Station  Program 
funds.  *  *  * 

7.  Section  1825.7005(b)  is  revised  to 
read  as  follows: 

1 825.7005    Assignment  of  contract 
administration. 

(a)*  *  * 

(b)  Contracts  performed  in  Canada. 

(1)  When,  in  accordance  with  (FAR) 
48  CFR  part  42,  contract  administration 
and  related  support  service  functions  of 
the  Defense  Contract  Management 
Command  are  desired  on  a  contract  to 
be  performed  in  Canada  (whether 
placed  with  Canadian  Commercial 
Corporation  or  directly  with  a  Canadian 
firm),  a  letter  or  delegation  shall  be 
issued  to — Defense  Logistics  Agency, 
DCMAO  Canada,  275  Bank  St.,  Suite 
200,  Ottawa,  Ontario,  Canada  K2P  2L6. 

(2)  So  that  DCMAO  Canada  can  utiUze 
the  capabilities  of  Canadian 
Government  agencies  in  performing 
contract  administration  services 
functions,  each  letter  of  delegation  shall 
provide  that  DCMAO  Canada  is 
delegated  authority  to  act  as  the 
contracting  officer's  representative,  with 
power  of  fiirther  delegation  for  the 
performance  of  the  requested  services. 

PART  1844— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

1844.102-71    [Removed  and  reserved] 

8.  Section  1844.102-71  is  removed 
and  reserved. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

9.  Section  1852.103-70  is  amended  by 
revising  the  example  to  read  as  follows: 

1852.102-70    Identification  of  modified 
provisions  and  clauses. 

"52.232-25  Prompt  Payment  (MAR 
1994)— as  modified  by  NASA  FAR 
Supplement  1832.908(a)" 

[FR  Doc.  94-21997  Filed  9-«^94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putilic  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  maicing  prior  to  the  adoption  o(  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  905  and  944 
[Docltet  No.  FV94-905-2-PR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  ^nd  Fruits, 
Import  Regulations  (Grapefruit); 
Proposed  Higher  Grade  Requirements 
for  Florida-Grown  and  Imported  Red 
and  White  Seedless  Grapefruit 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
increase  the  minimum  grade 
requirements  for  Florida-grown  and 
imported  fresh  red  and  white  seedless 
grapefruit  to  U.S.  No.  1.  from  the  current 
minimum  grade  requirement  of 
hnproved  No.  2  Extemal-U.S.  No.  1 
Internal.  This  proposed  rule  is  designed 
to  improve  the  quality  and  strengthen 
the  demand  for  fresh  domestic,  export, 
and  import  shipments  of  seedless 
grapefruit  in  the  interest  of  producers, 
handlers,  and  consumers  of  such  fruit.    "" 
DATES:  Comments  must  be  received  by 
September  23. 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  - 
concerning  this  proposed  rule  to:  Docket 
Clerk,  Fruit.and  Vegetable  Division. 
AMS.  USDA,  P.O.  Box  96456.  Room 
2523-S.  Washington.  DC  20090-6456. 
Three  copies  of  all  written  material  shall 
be  submitted,  and  they  '.••ill  be  made- 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Kreaggor.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  Room  2523-S.  Washington. 
DC  20090-6456;  telephone:  202-720- 
2431;  or  Wilham  G.  Pimental.  Southeast 
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Marketing  Field  Office,  USDA/ AMS, 
P.O.  Box  2276.  Winter  Haven.  Florida 
33883;  telephone:  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
'905  [7  CFR  Part  905)  regulating  the 
handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
;  Florida,  hereinafter  referred  to  as  the 
order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule  is  also  issued 
under  section  8e  (7  U.S.C.  Section  608e- 
1)  of  the  Act.  Section  8e  of  the  Act 
provides  that  whenever  specified 
commodities,  including  grapefruit,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requfrements  as  those  in  effect 
for  the  domestically  produced 
commodities.  Section  8e  also  provides 
that  whenever  two  or  more  marketing 
orders  regulate  the  same  commodity 
produced  in  different  areas  of  the 
United  States,  the  Secretary-  shall 
determine  which  area  the  imported 
commodity  is  in  most  direct 
competition  with  and  apply  regulations 
based  on  that  area  to  the  imported 
commodity.  The  Secretary  has 
determined  that  grapefinit  imported 
into  the  United  States  are  in  most  direct 
competition  with  grapegruit  grown  in 
Florida  regulated  under  the  order,  and 
has  found  that  the  minimum  grade  and 
size  requirements  for  imported 
grapefruit  should  be  the  same  as  those 
established  for  grapefruit  under  the 
order; 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  retroactive  effect. 
This  proposed  rule  would  not  preempt 
any  state  or  local  laws,  regulations,  or 
poUcies.  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 


Secretary  a  petition  staling  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  proposed  rule 
pertaining  to  grapefruit  import 
requirements  issued  under  section  8e  of 
the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibihty  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essenti-l'y 
small  entities  acting  on  their  o  v.  a 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  arid  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 
order  covering  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida,  about  11,000  producers  of  these 
citrus  fioiits  in  Florida,  and  about  25 
grapefruit  importers.  Small  agricultural 
ser\ice  firms,  which  includes  grapefruit 
handlers  and  importers,  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  are  less 
than  55,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
£mnual  receipts  are  less  than  S500.000. 
A  minority  of  these  handlers  and  a 
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majority  of  these  producers  and 
importers  may  be  classified  as  small 
entities. 

The  Citrus  Administrative  Committee 
(committee)  met  on  Jime  21, 1994.  and 
recommended  the  regulatory  changes 
for  Florida  citrus.  The  committee  meets 
prior  to  and  during  each  season  to 
review  the  handling  regulations 
effective  on  a  continuous  basis  for  each 
citrus  fruit  regulated  under  the  order. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Section  905.306  (7  CFR  905.306] 
specifies  minimum  grade  requirements 
for  different  varieties  of  fresh  Florida- 
grovkTi  grapefruit,  as  authorized  by 
§905.52  (7  CFR  905.52)  of  the  order. 
Section  905.306  specifies  such  grade 
requirements  in  TABLE  I  of  paragraph 
(a)  for  domestic  markets  (fruit  shipped 
from  the  production  area  to  any  point 
outside  thereof  in  the  48  contiguous 
States  and  the  District  of  Columbia  of 
the  United  States),  and  in  TABLE  II  of 
paragraph  (b)  for  export  markets  (fruit 
shipped  from  any  point  in  the  48 
contiguous  States  and  the  District  of 
Columbia  of  the  United  States  to  any 
destination). 

This  proposed  rule  would  amend 
§  905.306  by  revising  the  entries  for 
grapefruit  in  TABLE  I  and  in  TABLE  II, 
effective  September  1,  1994.  Under  the 
proposal,  the  minimum  grade 
requirements  for  domestic  and  export 
shipments  of  Florida-grown  red  and 
white  seedless  grapefruit  would  be 
increased  to  U.S.  No.  1,  from  the  current 
minimum  grade  requirement  of 
Improved  No.  2  External — U.S.  No.  1 
Internal,  beginning  with  1994-95  season 
shipments. 

The  current  minimum  size 
requirements  for  Florida-grown  red  and 
white  seedless  grapefruit  for  both 
domestic  and  export  shipment  would 
remain  unchanged  under  this  rule.  Also, 
the  ciurent  minimum  grade  and  size 
requirements  for  Florida-grown  red  and 
white  seeded  grapefruit  for  both 
d(Hnestic  and  export  shipments  would 
remain  unchanged. 

This  proposed  rule  would  remove 
entries  and  seeded  pink  grapefruit  and 
seedless  pink  grapefruit  in  TABLE  I  and 
in  TABLE  II  of  §  905.306.  Such  removal 
is  necessary  because  such  pink 
grapefruit  were  reclassified  as  red 
grapefruit  and  the  entries  in  such  tables 
for  pink  grapefruit  were  changed  to  red 


grapefruit  by  a  final  rule  pubhshed  in 
the  Federal  Register  [55  FR  41659, 
October  15, 1990),  but  such  changes 
were  not  incorporated  in  the  Code  of 
Federal  Regulations. 

The  committee  recommended  that  the 
minimum  grade  requirements  for 
domestic  and  export  market  shipments 
of  fresh  Florida-grown  red  and  white 
seedless  grapefruit  be  increased,  as 
specified.  The  committee  reports  that  it 
expects  that  the  proposed  higher 
minimum  grade  requirements  will  result 
in  better  quality  Florida-grown  red  and 
white  seedless  grapefruit  being  shipped 
to  the  fresh  market,  and  that  such  fruit 
should  receive  greater  consumer 
support,  increase  consumer  demand, 
and  improve  grower  returns.  The 
consumer  demand  for  such  grapefruit 
should  be  strengthened,  because 
consumers  prefer  the  higher  quality 
grapefruit  which  this  proposed  rule 
should  require  be  shipped. 

Minimum  grade  requirements  under 
the  order  are  designed  to  provide  fresh 
markets  with  fruit  of  acceptable  grade 
and  maturity,  thereby  maintaining 
consumer  confidence  in  fresh  Florida- 
grown  grapefruit.  This  helps  create 
buyer  confidence  and  contributes  to 
stable  marketing  conditions. 

The  proposed  higher  grade 
requirements  for  Florida-grown  red  and 
white  seedless  grapefruit  are  based  on 
the  committee's  assessment  of  the 
prospective  crop  and  market  conditions 
for  the  1994-95  season  Florida-grown 
seedless  grapefruit  crop.  The  proposed 
requirements  are  designed  to  enable 
Florida  grapefruit  shippers  to  ship  red 
and  white  seedless  grapefruit  to  the 
domestic  and  export  markets  consistent 
with  anticipated  demand  in  those 
markets. 

Processing  outlets  are  an  important 
market  for  Florida-growoi  seedless 
grapefruit,  with  nearly  one-half  of  the 
seedless  grapefruit  crop  produced  in 
Florida  normally  utilized  in  processing. 
Any  grapefruit  which  do  not  meet  the 
proposed  higher  grade  requirements 
could  be  utilized  in  processing  outlets. 

The  committee  reports  that  it  expects 
that  more  red  and  white  seedless 
grapefruit  wall  be  produced  in  Florida 
during  the  1994-95  season  than  last 
season.  The  committee  also  expects  that 
supplies  of  fresh  Florida-grown  red  and 
white  seedless  grapefruit  meeting  the 
higher  grade  requirements  will 
adequately  meet  consumer  demand 
during  the  entire  1994-95  season.  The 
Florida  seedless  grapefinit  shipping 
season  normally  begins  in  September 
and  continues  until  the  following  July, 
but  occasionally  it  begins  in  late  August. 

This  proposed  rule  is  designed  to 
establish  and  maintain  orderly 


marketing  conditions  in  the  United 
States  for  fresh  Florida-grown  red  and 
white  seedless  grapefruit  in  the  interest 
of  producers,  handlers,  and  consumers, 
and  it  expected  to  increase  returns  to 
Florida  grapefixiit  producers. 

Under  the  order,  handlers  may  ship 
up  to  15  standard  packed  cartons  (12 
bushels)  of  fruit  per  day  exempt  from 
grade  and  size  requirements.  Fruit 
'  shipped  in  gift  packages  which  are 
individually  addressed  and  not  for 
resale,  and  fruit  shipped  for  animal  feed 
are  also  exempt  from  grade  and  size 
requirements  under  specific  conditions. 
Also,  fruit  shipped  to  commercial 
processors  for  conversion  into  canned  or 
frozen  products  or  into  a  beverage  base 
are  not  subject  to  the  handling 
requirements  under  the  order. 

Minimum  grade  and  size 
requirements  for  grapefruit  imported 
into  the  United  States  are  currently  in 
effect  under  §  944.106  (7  CFR  944.106). 
This  proposed  rule  would  amend 
§  944.106  by  revising  paragraph  (a)  and 
the  table  in  that  section  by  modifying 
the  entries  for  imported  red  and  white 
seedless  grapefruit.  This  would  increase 
the  minimum  grade  requirements  for 
such  grapefruit  to  U.S.  No.  1,  from  the 
current  minimimi  grade  requirement  of 
Improved  No.  2  External — U.S.  No.  1 
Internal.  The  proposed  higher  grade 
requirements  for  imported  red  and 
white  seedless  grapefruit  are  the  same  as 
those  being  proposed  in  this  rule  under 
§  905.306  for  red  and  white  seedless 
grapefruit  grown  in  Florida. 

The  current  minimum  size 
requirements  for  imported  red  and 
white  seedless  grapefruit  would  remain 
unchanged  under  this  proposed  rule. 
Also,  the  current  minimum  grade  and 
size  requirements  for  imported  red  and 
white  seeded  grape&xiit  would  remain 
unchanged. 

In  accordance  with  section  Be  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  proposed  rule,  as  it 
pertains  to  red  and  white  seedless 
grapefruit  imported  into  the  United 
States. 

This  proposed  rule  reflects  the 
committee's  and  the  Department's 
appraisal  of  the  need  to  increase  the 
minimum  grade  requirements  for  fresh 
Florida-grown  red  and  white  seedless 
grapefruit,  as  specified.  The 
Department's  view  is  that  this  proposed 
rule  could  have  a  beneficial  impact  on 
Florida  producers  and  handlers  of  fresh 
seedless  grapefruit,  since  it  would 
enable  such  producers  and  handlers  to 
make  available  those  grades  of 
grapefruit  needed  to  meet  consumer 
needs  consistent  with  1994-95  season 
crop  and  market  conditions. 
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This  proposed  rule  also  reflects  the 
Department's  appraisal  of  the  need  to 
increase  the  grade  requirements  for 
imported  red  and  white  seedless 
grapeftiiit,  so  that  such  fruit  would  meet 
the  same  higher  grade  requirements 
proposed  for  Florida-grown  red  and 
white  seedless  grapefruit,  consistent 
with  the  Act. 

Based  on  the  above,  the  Administrator 
of  the  ANi S  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  comment  period  of  15  days  is 
deemed  appropriate  because  the  higher 
grade  requirements  for  Florida-grown 
red  and  white  seedless  grapefruit  need 
to  be  in  effect  when  shipment  of 
Florida's  1994-95  season  fresh  seedless 
grapefruit  crop  is  expected  to  begin  on 
or  about  September  1, 1994. 


List  of  Subjects 

7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

7  CFR  Part  944 

Avocados,  Food  grades  and  stemdards. 
Grapefruit,  Grapes,  Imports,  Kiwifinit, 
Limes,  Olives.  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parfs  905  and  944  are 
proposed  to  be  amended  as  follows: 

PART  905-ORANGES.  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
parts  905  and  944  continues  to  read  as 
follows: 

Table  I 


Authority:  7  U.S.C.  601-674. 

2.  Section  905.306  is  amended  by 
revising  the  entries  in  TABLE  I  of 
paragraph  (a)  and  in  TABLE  II  of 
paragraph  (b)  for  "seeded,  except  red 
grapefruit",  "seeded,  red  grapefruit", 
"seedless,  except  red  grapefruit",  and 
"seedless,  red  grapefruit";  and  by 
removing  the  entries  for  "seeded,  except 
pink  grape&Tiit",  "seeded,  pink 
grapefruit",  "seedless,  except  pink 
grapefruit",  and  "seedless,  pink 
grapefruit"  to  read  as  follows: 

§  905.306    Orange,  grapefruit,  tangerine 
and  tangelo  regulation. 

(a)*   •   * 


Variety 


Regulation  period 


Minimum  grade 


Minimum  di- 
ameter 
(inches) 


(1) 
GRAPEFRUIT 


(2) 


(3) 


(4) 


Seeded,  except  red „ On  and  after  09/01/94  U  S  No  1 

Seeded,  red , — . On  and  after  09/01/94  U  S  No  1 

Seedless,  red  .......  On  and  after  09/01/94  ^ ~.".Z.Z".  u's"  No'  l 

Seedless,  except  red 09/01/94-11/06/94 „ us  No"  1 

On  and  after  11/07/94  „ """"""""""""""""!  u!s!  No!  1 


3'Vie 
3^1* 
3Vte 

3V.6 


(b)* 


Table  II 


Variety 


Regulation  period 


Minimum  grade 


Minimum  di- 
ameter 
(inches) 


(1) 
GRAPEFRUIT 


(2) 


(3) 


(4) 


Seeded,  except  red ,.. On  and  after  09/01/94  „ u.S.  No.  1 

Seeded,  red On  and  after  09/01/94  !!"!!!."]!"  US  No  1 

Seedless,  except  red  On  and  after  09/01/94  ...„'...  u!s!  No.  1 

Seedless,  red On  and  after  09/01/94  „ „....]"!"!  u's!  No  l 


3Vi6 
3»/ie 

3^16 

3Vie 


PART  944— FRUITS;  IMPORT  REGULATIONS 

3.  Section  944.106  is  amended  by  revising  paragraph  (a),  and  by  redesignating  the  second  appearing  paragraph 
(h)  as  paragraph  (i)  to  read  as  follows: 
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§944.106    GrapefruK  Import  regulation. 

(a)  Pursuant  to  Section  8e  [7  U.S.C.  Section  608e-l]  of  the  AgricuUural  Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-6741,  and  Part  944 — Fruits;  hnport  Regulations,  the  importation  into  the  United  States  of  any 
grapefruit  is  prohibited  unless  such  grapefruit  meet  the  following  minimum  grade  and  size  requirements  for  each  specified 
grapefruit  classification: 
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Grapefruit  classification 

Regulation  period 

Minimum  grade 

Minimum  di- 
ameter 
(inches) 

Seeded 

On  &  after  09/01/94  ... 
09/0 1  /94-1 1  /06/94 

U.S.  No.  1 

U.S.  No.  1  

U.S.  No.  1  

U.S.  No.  i  

3'^16 

Seedless,  red 

3S/16 

On  &  after  11/07/94  ... 
On  &  after  09/01/94  ... 

3»A6 

Seedless  exceot  red 

• 

39/16 

Dated:  September  6.  1994. 
Martha  B.  Ransom, 

Acting  Deputy  Director.  Fruit  and  Vegetable 

Division. 

[FR  Doc.  94-22251  Filed  9-7-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  94-AEA-04] 

Proposed  Establishment  of  Class  E 
Airspace;  Islip,  New  York 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
establish  additional  controlled  airspace 
extending  upward  from  the  surface  at 
the  Long  Island  MacArthur  Airport, 
Islip,  New  York,  during  the  hours  that 
the  Air  Traffic  Control  Tower  (ATCT)  is 
not  in  operation.  Airspace 
Reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "Control  Zone,"  and 
airspace  designated  from  the  surface  to 
adjacent  controlled  airspace  is  now 
Class  E  airspace.  The  intended  effect  of 
this  proposal  is  to  establish  additional 
controlled  airspace  for  aircraft  operating 
under  instrument  fUght  rules. 
DATES:  Comments  must  be  received  on 
or  before  October  15, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Michael  J. 
Sammartino,  Acting  Manager,  System 
Management  Branch,  AEA-530,  Docket 
No.  94-AEA-04,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  Int'l  Airport,  Jamaica,  NY 
11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  at  the  same  address. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  die  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Jordan,  Designated  Airspace 
Speciahst,  System  Management  Branch, 
A£A-530,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430;  telephone: 
(718) 553-0857. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentors  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AEA-04."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commentor.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  AEA-7,  both 
before  and  after  the  closing  date  for 


comments.  A  report  summarizing  each 
substantive  pubUc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  controlled  airspace  extending 
upward  from  the  surface  at  the  Long 
Island  MacArthur  Airport,  Islip,  New 
York,  when  the  ATCT  at  the  airport  is 
not  in  operation.  Airspace 
Reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "Control  Zone,"  and 
airspace  extending  upward  from  the 
surface  to  adjacent  controlled  airspace  is 
now  Class  E  airspace.  The  intended 
effect  of  this  proposal  is  to  provide 
additional  controlled  airspace  to  the 
surface  in  the  vicinity  of  the  Long  Island 
MacArthur  Airport,  Islip,  New  York, 
during  the  hours  that  the  ATCT  at  the 
airport  is  closed.  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  designated  as  a  surface  area  for  an 
airport  are  pubhshed  in  Paragraph  6002 
of  FAA  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  class  E  airspace  designation 


listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  and 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendment  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that,  when 
promulgated,  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (£iir>. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    {Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6002— Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

•         »         •         »         * 

AEA  NY  E2  Long  Island  MacArthur  Airport. 
Islip.  NY 

Long  Island  MacArthur  Airport 

(Lat.  40°47'44"  N.,  long  73°05'58"  VV.) 
Bayport  Aerodrome 
(Lat.  40°45'30"  N..  long.  73''03'13"  W.) 
Within  a  5-mile  radius  of  the  Long  Island 
MacArthur  Airport,  excluding  that  airspace 
from  the  surface  to  but  not  including  700  feet 
MSL  within  1  mile  west  of  Bayport 
Aerodrome  and  parallel  to  Runway  18/36 
from  south  of  the  Sunrise  Highway 
southbound  to  the  5-mile  radius  of  the  Long 
Island  MacArthur  Airport,  counterclockwise 
to  south  of  Nichols  Road  thence  northbound 


along  Nichols  Road  to  south  of  and  parallel 
to  the  Suiulse  Highway  westbound  to  the 
beginning  point.  ' 

•         •         *         •     ,    • 

Issued  in  Jamaica,  New  York,  on  August 
25, 1994. 

John  5.  Walker,. 

Manager,  Air  Traffic  Division. 

(FR  Doc.  94-22091  Filed  9-7-94;  «:45  am] 

BILUMQ  CODE  4910-1»-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  800 

Rules,  Regulations,  Statements  and 
Interpretations  Under  the  Hart-Scott- 
Rodino  Antitrust  Inrtprovements  Act  of 
1976 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Notice  of  extension  of  comment 
period. 


SUMMARY:  The  Commission  has 
extended  until  October  25, 1994,  the 
time  period  within  which  comments 
will  be  received  on  the  proposed 
amendments  to  the  Premerger 
Notification  and  Report  Form  that 
parties  are  required  to  file  with  the 
Federal  Trade  Commission  and  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  of  the  Department 
of  Justice  before  consummating  certain 
mergers  and  acquisitions.  The  proposed 
amendments  are  designed  to  improve 
the  premerger  notification  program  by 
requiring  persons  to  submit  certain  new 
and  more  up-to-date  information  and 
also  to  reduce  the  biu'den  of  compUance 
hy  raising  thresholds  of  several  items 
consistent  with  the  agencies' 
information  needs.  The  original  request 
for  comments  was  announced  in  the 
Federal  Register  of  June  14,  1994  (59  FR 
30545)  and  a  Notice  of  Extension  of 
Comment  Period  extending  the 
comment  period  until  August  26,  1994, 
was  published  in  the  Federal  Register  of 
August  9, 1994  (59  FR  40492). 
DATES:  Written  comments  will  be 
accepted  on  the  proposed  changes  to  the 
Premerger  Notification  and  Report  Form 
on  or  before  October  25,  1994. 

ADDRESSES:  Written  comments  should 
be  submitted  to  both  (1)  the  Secretary. 
Federal  Trade  Commission,  room  136, 
Washington,  DC  20580,  and  (2)  the 
Assistant  Attorney  General,  Antitrust 
Division,  Department  of  Justice,  room 
3214.  Washington.  DC  20530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  L.  Cohen.  Attorney,  or  John  M. 
Sipple,  Jr.,  Assistant  Director,  Premerger 
Notification  Office,  Bureau  of 
Competition,  room  303,  Federal  Trade 


Commission,  Washington,  DC  20580 
Telephone:  (202)  326-3100. 

By  direction  of  the  Commission. 
Donald  S.  Oark. 
Secretory. 

[FR  Doc.  94-22112  Filed  9-7-94;  8:45  am| 
BILUNG  CODE  67SO-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229,  239  and  240 

[Release  Nos.  33-7090;  34-34828;  File  No. 
S7-26-94] 

RIN  3235-nAG09 

Limited  Partnership  Roll-up 
Transactions 

AGENCY:  Securities  and  Exchange 
Commission. 


—    ACTION:  Proposed  rule. 


SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
publishing  for  comment  proposed 
amendments  to  its  rules  regarding 
limited  partnership  roll-up  transactions 
to  implement  provisions  of  the  Limited 
Partnership  Rollup  Reform  Act  of  1993 
(■"Act"),  which  added,  among  other 
matters,  new  Section  14(h)  of  the 
Securities  Exchange  Act  of  1934.  The 
proposals  would,  among  other  things, 
amend  the  current  Commission 
definition  of  "roll-up  transaction"  to 
conform  more  closely  to  the  definition 
of  that  term  in  the  Act. 
DATES:  Comments  must  be  submitted  on 
or  before  November  1,  1994. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary,  Securides  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Comment 
letters  should  refer  to  File  No.  S7-26- 
94.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  PubHc 
Reference  Room,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Toomey.  Office  of  Disclosure 
Policy,  Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Mail  Stop  3-12. 
Washington  D.C.  20549,  at  (202)  942- 
2910. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  proposing  to  amend  the 
definition  of  limited  partnership  roll-up 
transaction  contained  in  Item  901(c)  of 
Regulation  S-K '  to  conform  more 


>  17  CFR  229.901(c). 
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closely  to  the  definition  in  the  Act,^ 
which  added  new  provisions  regarding 
roll-up  transactions  to  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act").'  The  Commission,  consistent 
with  the  Act,  also  is  proposing  to  amend 
Exchange  Act  Rules  14a-2,*  Rule  14a- 
6,'  and  14a-7,«'  as  well  as  to  add  new 
Exchange  Act  Rules  3b-ll,  14a-15  and 
14e-7,  and  a  new  notice  of  Exempt 
Preliminary  Roll-up  Communication. 
Finally,  revisions  to  Item  911  of 
Regulation  S-K^  and  Forms  S-l,*  S-4.« 
S-ll,'o  F-1,"  and  F-4  '^  under  the 
Securities  Act  of  1933  ('Securities 
Act") ''  are  proposed. 

I.  Discussion  of  Proposals 

A.  Regulatory  and  Legislative 
Background 

In  response  to  investor  complaints 
and  serious  concerns  raised  in 
Congressional  hearings  about  limited 
partnership  roll-up  transactions,,  the 
Commission  adopted  rules  designed  to 
enhance  the  quality  of  information 
provided  to  investors  in  connection 
with  these  transactions,  and  established 
a  minimum  solicitation  period  for 
them.i*  Among  other  things,  the 
Commission  adopted  subpart  900  of 
Regulation  S-K  to  enhance  the 
disclosure  submitted  to  investors  in 
connection  with  roll-up  transactions 
("roll-up  rules").'*  The  roll-up  rules 
require  disclosure  with  respect  to  the 
fundamental  changes  and  potential 
adverse  effects  arising  from  roll-up 
transactions  and  the  conflicts  of  interest. 


JMI 


^Government  Securities  Act  Amendrnents  of 
1993,  Pub.  L.  103-202,  Title  m,  107  Stat  2344 
(1^3). 

'15U.S.C78ae<*eq. 

<17CFR240.14a-2. 

» 17  CFR  240.148-6. 

•17CFR240.14a-7. 

'  17  CFR  229.911. 

•17CFR239.il. 

•17  CFR  239.25. 

>017CFR239.ia 

"17  CFR  239.31. 

"  17  O-R  239.34. 

"15Li.SC.  77a  etseq. 

"Release  No.  33-^922  (October  30.  1991)  [57  FR 
57247).  In  )une  1991,  the  Commission  issued  a 
release  providing  interpretive  guidance  of  the 
existing  disclosure  requirements  applicable  to  roll- 
up  transactions.  See  Release  No.  33-6900  (June  17, 
1991)  (56  FR  28979). 

"Items  901-915  of  Regulation  S-K  (17  CFR 
229.901-915).  As  there  is  no  analogue  to  subpart 
900  in  Regulation  S-B  [17  CFR  22&10  et  seq.], 
small  business  issuers,  as  defined  in  Rule  405  of 
Regulation  C  (17  CFR  230.405).  engaged  in  roll-up 
transactions  on  Form  S-4  must  furnish  the 
information  required  by  subpart  900  of  Regulation 
S-K  as  well  as  the  other  requirements  of  that  form. 
See  General  Instruction  D.3  to  Form  S-4.  An 
additional  sentence  is  proposed  to  be  added  to 
General  Instruction  I.l  to  Form  S-4  to  refer 
specifically  to  the  applicability  of  subpart  900  of 
Regulation  S-K  to  small  business  roll-up 
transactions. 


reasons  for,  alternatives  to  and  fairness 
of  such  transactions.  These  rules  also 
require  that  investors  be  provided  with 
individual  partnership  prospectus 
supplements  with  respect  to  their  own 
partnerships  highlighting,  among  other 
things,  the  effects  of  the  roll-up 
transaction  on  investors  in  the 
particular  partnership.'^  In  addition  to 
the  new  disclosure  rules,  the 
Commission  adopted  amendments  to  its 
proxy  and  tender  offer  rules  '^ 
establishing  a  60-day  minimiun 
solicitation  period  for  roll-up 
transactions,  or,  if  shorter,  the 
maximum  period  permitted  under  state 
law. 

The  Commission  acted  again  in  the 
area  of  roll-ups  in  1992,  when,  as  part 
of  its  proxy  reform,  it  provided  ri^ts  to 
security  holders  to  obtain  a  hst  of 
security  holders  in  connection  with  a 
roll-up  related  proxy  solicitation 
involving  Section  12  registered 
securities.  The  requesting  security 
holder  has  the  option  of  receiving  the 
hst  of  security  holders  or  having  the 
issuer  mail  his  or  her  material.'^ 

In  1993,  the  Exchange  Act  was 
amended  specifically  to  address  roll-up 
abuses.  The  legislation  added  Section 
14(h)  to  the  Exchange  Act,'«  which 
imposes  certain  disclosure  and  other 
requirements  for  roll-up  transactions,  as 
discussed  below.  While  many  aspects  of 
the  Act  parallel  the  protections  of  the 
Commission's  current  roll-up  rules,  the 
Act  does  require  some  revisions  of,  and 
additions  to,  the  Commission's  rules. 

With  respect  to  disclosure 
requirements,  the  Act  largely  codifies 
the  disclosure  requirements  of  subpart 
900  of  Regulation  S-K.  There  are  only 
three  minor  revisions  required  by  the 
Act  in  the  area  of  disclosure,  concerning 
appraisals,  reports,  and  fairness 
opinions,  as  discussed  below. 

The  legislation  also  requires  revisions 
to  the  Commission's  proxy  and  tender 
offer  rules.  These  revisions  include:  an 
exemption  for  preliminary  shareholder 
communications  among  security  holders 
for  the  purpose  of  determining  whether 
to  solicit  proxies,  consents  or 


'*The  disclosure  requirements  apply  to 
registration  statements  on  Form  S-4  or  Form  F-4, 
the  forms  generally  used  in  connection  with 
business  combinations  or  reorganizations.  If 
securities  to  be  issued  in  a  roll-up  transaction  are 
registered  on  another  form,  but  would  be  authorized 
to  be  registered  on  Form  S-4  or  Form  F-4.  the  roll- 
up  rules  apply  in  that  context.  See  n.  IS  to  Release 
No.  33-6922.  Instructions  are  proposed  to  be  added 
to  Forms  S-1,  F-1  and  S-11  to  such  effect. 

"Exchange  Act  Rule*  14a-6  (17  CFR  240.14»-6l. 
14C-2  (17  CFR  240.14c-2).and  14e-l  (17  CFR 
240.14e-lj. 

'•Exchange  Act  Rule  14a-7(b)  |17  CFR  240.14a- 
7(b)). 

'915U.S.C.  78n(h). 


authorizations  in  opposition  to  a 
proposed  roll-up  transaction;  an 
expansion  of  the  category  of  roll-up 
transactions  in  which  security  holder 
lists  must  be  provided;  and  a 
prohibition  of  differential  or  contingent 
compensation  in  connection  with  roll- 
up  transactions. 

The  legislation  also  contains  a 
definition  of  "limited  partnership  rollup 
transaction."  The  legislation  generally 
defines  the  term  as  a  transaction 
involving  the  combination  or 
reorganization  of  one  or  more  limited 
partnerships,  directly  or  indirectly,  in 
which  some  or  all  the  investors  receive 
new  securities  or  securities  in  another 
entity.  A  roll-up  may  be  structured  as  an 
acquisition,  a  merger,  a  tender 
(exchange)  offer  or  in  some  other 
fashion.  The  legislative  definition 
contains  a  numl>er  of  exclusions  from  its 
coverage,  which  makes  it  narrower  than 
the  Commission's  current  definition  of 
roll-up  transaction  in  Item  901  of 
RegulaUon  S-K  ("S-K  Definition"). 
Although  not  required  by  the  Act,  the 
Commission  is  proposing  to  revise  its  S- 
K  Definition  of  roll-up  transaction  in 
certain  respects  to  conform  more  closely 
to  the  legislative  definition.  The  S-K 
Definition  would  apply  to  the  disclosure 
and  certain  other  requirements 
governing  roll-ups,  as  discussed  below, 
while  the  legislative  definition  appfies 
to  all  of  the  new  substantive 
requirements  imposed  by  the  Act. 
Under  today's  proposals,  the  S-K 
Definition  would  continue  to  be  broader 
than  that  in  the  legislation. 

Finally,  the  legislation  also  amended 
Sections  6(b)  and  ISA  of  the  Exchange 
Act  2°  by  adding  new  Sections  6(b)(9j 
and  15A(b)(12)-(13).2'  These  two 
amendments  require  registered 
securities  associations  [i.e.,  the  National 
Association  of  Securities  Dealers 
("NASD"))  to  adopt  rules  to  prevent 
their  members  from  participating  in  any 
roll-up  transaction  unless  the 
transaction  provides  specified 
protections  for  limited  partners,^^  and 
also  require  national-securities 
exchanges  to  promulgate  rules 
prohibiting  the  Usting  of  any  national 
market  system  security  resulting  &t)m  a 


»15  U.S.C  7ef(b)and  15  U.S.C.  78<>-3. 

J'  15  U.S.C.  78f(b)(9)  and  15  U.S.C  78o-3(bM12>- 
(13). 

^The  amendments  a)so  prohibit  the 
authorization  for  quotation  on  an  automated 
interdealer  quotation  system  sponsored  by  a 
registered  securities  association  of  any  security 
designated  by  the  Commission  as  a  national  market 
system  security  resulting  from  a  roll-up  transaction 
that  does  not  provide  for  certain  investor 
protections. 

See  Release  No.  34-34533  (August  15.  1994)  (59 
FR  43147)  for  recent  NASO  rulemaking  relating  tc 
limited  partnership  roll-up  transactions. 


limited  partnership  roll-up  transaction 
unless  the  transaction  provides  those 
protections  for  Umited  partners 
(collectively,  "SRO  rules").  For 
example,  registered  securities 
associations  are  required  to  promulgate 
rules  preventing  their  members  from 
participating  in  roll-up  transactions 
imless  a  dissenting  limited  partner  is 
given  the  opportunity  to  receive  an 
appraisal  and  compensation  for  the 
limited  partnership  security,  or  other 
comparable  rights  are  provided.^ 

B.  Proposed  Revisions  to  Regulation  S- 
K  Definition  of  Roll-up  Transaction 

1.  Basic  Coverage  of  Definition 

As  noted  above,  the  current  S-K 
Definition  of  "roll-up  transaction"" 
appUes  to  the  Commission's  existing 
requirements  governing  roll-ups — 
special  disclosure,  a  60-day  proxy 
solicitation  or  tender  offer  period,  and 
the  security  holder  list  requirement  in 
proxy  solicitations.  The  Act  has  a 
narrower  definition  of  "roll-up 
transaction"  than  the  current  S-K 
Definition,  since  it  applies  only  to 
limited  partnerships  and  not  all  finite 
life  entities.  In  addition,  the  legislative 
definition  contains  a  number  of 
exclusions  not  currently  included  in  the 
S-K  definition.  The  Commission  has 
analyzed  the  legislative  coverage  of  only 
limited  partnerships,  as  well  as  each 
legislative  exclusion,  and  what  coverage 
and  which  exclusions  would  be 
appropriate  for  purposes  of  its  current 
disclosure  and  procedural  roll-up 
requirements.  The  Commission  today  is 
proposing  to  limit  its  S-K  Definition  of 
roll-up  transaction  to  encompass 
certain,  but  not  all,  of  the  legislative 
exclusions. "  In  effect,  this  would 
narrow  the  current  S-K  Definition  and 
reduce  disclosure  and  procedural 
compliance  burdens  for  certain  entities 
involved  in  transactions  that  would  no 
longer  fall  within  the  S-K  Definition  of 
roll-up  transaction.  The  legislative 
definition  would  continue  to  govern  the 
SRO  rules  and  would  be  used  in  the  rule 
proposals  relating  to  diflerential 
compensation. 

For  piuposes  of  disclosure  provided 
to  investors  in  connection  with  roll-up 
transactions,  the  S-K  Definition  would 
differ  from  the  legislative  definition  in 
two  principal  respects,  as  discussed  in 
more  detail  below.  First,  the  Act  applies 
only  to  transactions  involving  limited 
partnership  entities,  while  the  S-K 
Definition  of  a  "roll-up  transaction" 


covers,  and  would  continue  to  cover, 
transactions  involving  finite-life 
entities,  however  organized.  2*  Second, 
the  Act  includes  two  separate 
exclusions  that  depend  upon  the  listed 
status  of  the  securities  to  be  issued  or 
exchanged,  which  would  be  replaced  in 
the  S-K  Definition  by  a  different 
exclusion  for  transactions  in  which  both 
the  partnership  securities  to  be 
exchanged  and  the  securities  to  be 
issued  in  the  roll-up  are  listed 
securities.27 

Under  the  current  S-K  Definition,  a 
roll-up  transaction  involves  the 
combination  or  reorganization  of  one  or 
more  partnerships,  directly  or 
indirectly,  in  which  some  or  all  of  the 
investors  in  any  of  such  partnerships 
vdll  receive  new  securities  or  securities 
in  another  entity.  This  would  continue 
to  be  the  basic  S-K  Definition,^*  but 
under  the  rules  proposed  today,  the 
following  transactions  would  be 
excluded  from  the  S-K  Definition  for 
the  first  time:" 

•  Transactions  where  the  interests  of 
the  partners  are  repurchased,  recalled  or 
exchanged,  in  accordance  with  the 
terms  of  the  preexisting  partnership 
agreement,  for  securities  in  an  operating 
company  specifically  identified  at  the 
time  of  the  formation  of  the  original 
limited  partnership; 

•  Transactions  involving  only  issuers 
(both  the  subject  partnerships  and  the 
surviving  entity)  that  are  not  required  to 
register  or  report  under  Section  12  of  the 
Exchange  Act.^o  both  before  and  after 
the  transaction;^' 

•  Transactions  involving  the 
combination  or  reorganization  of  one  or 
more  partnerships  in  which  a  non- 
affiliated party  succeeds  to  the  interests 
of  a  general  partner  or  sponsor,  if  not 
less  than  66^3%  of  the  outstanding  units 


"Exchange  Act  Section  15A(b)(12)(A)(i)  [15 
U.S.C  78o-3(b)(12)(A)(i)). 

*»Item  901(c)  of  Regulation  S-K. 

^  The  S-K  Definition  is  not  proposed  to  be 
restricted  to  limited  partnerships. 


^"Partnership"  is  defined  at  Item  901(b)  of 
Regulation  S-K  (17  CFR  229.901(b)l  to  mean  any 
finite-life  limited  partnership,  or  other  finite-life 
entity.  "Finite-life"  is  defined  at  Item  901(b)(2)(i) 
(l7CFR229.901(b)(2)(i)). 

*'The  term  "listed  securities"  is  discussed  in  Part 
LB.4.  below. 

"Proposed  amendments  to  Item  901(c)(1)  of 
Regulation  S-K. 

^The  proposed  S-K  Definition,  like  the 
legislative  definition  also  would  specifically 
exclude  transactions  In  which  the  securities  to  be 
issued  or  exchanged  are  not  required  to  be  and  are 
not  registered  under  the  Securities  Act.  These 
transactions  have  never  been  subject  to  the 
Commission's  roll-up  requirements,  since  such 
requirements  are  triggered  by  the  filing  of  a 
Securities  Act  registration  statement 

» 15  U.S.C  78/. 

"  If  a  transaction  involves  the  issuance  of  a 
security  that,  after  the  transaction,  would  be 
convertible  into  a  security  of  an  issuer  that  is 
required  to  register  or  report  under  Section  12.  this 
exclusion  would  not  be  available  since  the 
transaction  would  not  involve  only  non-Section  12 
issuers. 


of  each  of  the  participating  partnerships 
approve  the  roll-up,  and,  as  a  result  of 
the  transaction,  the  existing  general 
partners  receive  only  compensation  to 
which  they  are  entitled  as  expressly 
provided  in  the  preexisting  partnership 
agreement; 

•  Transactions  where  investors 
receive  securities  of  an  entity  formed 
more  than  12  months  before  the  mailing 
of  soliciting  materials,  and  such 
securities  are  regularly  traded  and  do 
not  exceed  20%  of  the  total  outstanding 
securities  of  the  issuer,  exclusive  of  any 
securities  of  such  class  held  by  or  for 
the  account  of  the  entity  or  a  subsidiary 
of  the  entity; 

•  Transactions  in  which  both  the 
securities  to  be  issued  and  the  securities 
to  be  exchanged  in  the  roll-up  are  listed 
securities; 

•  Transactions  in  which  the  investors 
in  none  of  the  partnerships  involved  are 
subject  to  a  significant  adverse  change 
with  respect  to  voting  rights,  the  terra  of 
existence  of  the  entity,  management 
compensation  or  investment  objectives; 
and 

•  Transactions  in  which  all  investors 
are  provided  an  option  to  receive  or 
retain  a  security  under  substantially  the 
same  terms  and  conditions  as  the 
original  issue.^^ 

Transactions  falling  within  the 
proposed  exclusions  from  the  definition 
of  "roll-up  transaction"  listed  above 
generally  are  not  the  tj-pe  that  have 
generated  the  abuses  giving  rise  to  the 
Act  and  the  Commission's  roll-up  rules. 
Therefore,  the  Commission  believes  it 
appropriate  to  simplify'  compliance 
burdens  by  more  closely  conforming  the 
S-K  Definition  to  the  legislative 
definition.  Comment  is  requested  on  the 
appropriateness  of  the  proposed 
exclusions,  and  whether  any  or  all  of 
them  should  be  deleted  from  the 
proposed  S-K  Definition,  particularly  in 
view  of  the  disclosure  requirements  in 
the  roll-up  rules  that  would  no  longer 
apply." 

Consistent  with  the  Act.  Regulation 
S-K  also  would  provide  that  the 
Commission  may  exempt  by  rule  or 
order  any  security  or  class  of  securities. 


'^Proposed  Item  901(c)(2)  of  Regulation  S-K. 
Imposed  Item  90Uc)  of  Regulation  S-K  would  not 
contain  the  exclusion  contained  in  Section  i 

14(h)(5)(A)  of  the  Exchange  Act  |15  U.S.C 
78n(h)(5)(A)l  for  transactions  involving  non-finitf 
life  entities,  since  the  term  "partnership"  is  already 
defined  at  Item  901(b)(1)  of  Regulation  S-K  (17  CFR 
229.901(b)(l)l  to  include  only  "finite-life"  entities. 

>' Although  such  transactions  would  be  excluded 
from  the  coverage  of  the  roll-up  rules,  if  a 
transaction  raises  concerns  addressed  by  the  roll-up 
rules,  whether  or  not  excluded  from  the  rules,  the 
disclosure  required  under  the  rules  should  be  ' 

considered  from  an  anti-fraud  pers[>ective.  Sr*' 
Release  No.  33-6922.  Section  ID.B. 
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any  transaction  or  class  of  transactions 
or  any  person  or  class  of  persons  from 
the  definition  of  roll-up  transaction  or 
the  requirements  imposed  on  a  roll-up 
transaction.  '*  This  would  broaden  the 
current  provision,  which  provides  for 
exemptive  action  only  on  a  transaction 
by  transaction  basis.^^ 

2.  Definition  of  "Regularly  Traded"  for 
Purposes  of  Exclusion 

The  legislative  history  of  the  Acf* 
indicates  that  Congress  intended  to 
include  as  "regularly  traded"  securities 
those  securities  that  have  a  readily 
ascertainable  market  value,  which  are 
generally  liquid  and  which  investors 
may  sell  following  the  exchange  of 
securities.  Therefore,  for  purposes  of  the 
exclusion  above,  the  Commission 
proposes  to  define  the  term  "regularly 
traded"  security  as  any  security  with  a 
minimum  closing  price  of  $2.00/share 
or  more  for  a  majority  of  the  business 
days  during  the  preceding  three-month 
period  and  a  six-month  minimum 
average  daily  trading  volume  of  1.000 
shares."  The  Commission  believes  that 
this  definition  would  mean  that  only 
those  securities  that  are  too  thinly 
traded  to  permit  investors  to  evaluate 
the  consideration  being  offered  in 
exchange  for  their  interest  would  fail  to 
qualify  for  the  exclusion  above  and  that 
a  public  market  will  be  available  for 
those  securities  qualifying  for  the 
exclusion.  Comment  is  requested  as  to 
whether  the  scope  of  the  proposed 
definition  is  appropriate  or  whether 
alternative  definitions  would  meet  the 
goals  of  the  Act. 

In  conmienting  on  the 
appropriateness  of  the  proposed 
definition  and/or  possible  alternatives, 
commenters  should  address  whether  the 
proposed  definition  would  exclude 
certain  securities  having  a  readily 
ascertainable  market  value  and  for 
which  a  public  market  is  available. 
Comment  also  is  requested  as  to 
whether  the  proposed  definition  would 
include  certain  securities  not  having  a 
readily  ascertainable  market  value  or  for 
which  a  pubUc  market  is  not  readily 
available,  hi  particular,  the  Commission 
seeks  comment  on  whether  the  price  per 
share  and  average  daily  trading  volume 
should  be  set  at  a  higher  or  lower  level 
than  currently  proposed  or  whether  the 
price/volume  criteria  should  have  an 
inverse  relationship,  e.g.,  $3.00/share 
with  average  daily  volume  of  500  shares 
or  Sl.OO/share  with  average  daily 


JMI 


^Proposed  Item  901(c)(3)  of  Regulation  S-K. 

"Item  901(c)(2)  of  Regulation  S-K  |17  CFR 
229.901  (c)(2)j. 

'•S.  Rep.  No.  121. 103d  Cong.,  1st  Sess.  15  (1993). 

"Proposed  Item  901(c)t2)(v)(C)  of  Regulation  S- 
K. 


volume  of  2,500  shares.  The 
Commission  notes  that  the  proposed 
definition  would  exclude  certain 
securities  vdth  a  relatively  high  price 
per  share  but  a  low  average  daily  share 
volume.  Therefore,  comment  is  solicited 
as  to  whether  it  would  be  appropriate  to 
define  "regularly  traded"  security  with   . 
reference  to  the  average  daily  dollar 
volume  of  a  security  in  lieu  of  its 
average  daily  share  voliune. 

3.  Exclusions  for  No  Significant  Adverse 
Change  or  Provision  of  Option  To 
Receive  or  Retain  Substantially  the 
Same  Security 

The  sixth  and  seventh  exclusions 
listed  above  would  provide  that  the  roll- 
up  requirements  do  not  apply  to 
transactions  in  which,  respectively,  the 
investors  are  not  subject  to  significant 
adverse  changes  or  the  investors  have  an 
option  to  receive  or  retain  a  security 
under  substantially  the  same  terms  and 
conditions.  Comment  is  solicited  on 
whether  it  would  be  preferable  to 
approach  these  classes  of  transactions 
on  a  case  by  case  basis,  since  the 
availabiUty  of  these  exclusions  can  only 
be  detennined  based  on  the  particular 
facts  and  circumstances  of  individual 
transactions.  Specifically,  commenters 
should  address  whether  the 
Commission,  instead  of  adopting  these 
two  exclusions,  should  address  these 
types  of  transactions  under  its 
Regulation  S-K  exemptive  authority,  as 
discussed  above. 

4.  Statutory  Exclusions  Ntt  Proposed  To 
Be  Included  in  S-K  Definition 

As  noted  above,  unlike  the  legislative 
definition,  the  proposed  S-K  Definition 
of  roll-up  transaction  would  not  be 
restricted  to  transactions  involving 
limited  partnerships.  Rather,  the 
proposed  S-K  Definition  would 
continue  to  apply  to  all  finite  life 
entities,  whether  or  not  organized  as 
limited  partnerships.  Based  on  the 
Commission's  experience  reviewing  the 
disclosure  documents  filed  in 
connection  with  roll-up  transactions  by 
finite  life  entities,  including  non- 
partnership  entities,  it  appears  that  no 
differing  disclosure  is  warranted  and 
that  the  Commission's  roll-up  rules 
should  apply  to  roU-ups  of  non- 
partnership  finite  life  entities,  such  as 
finite  life  trusts,  just  as  to  roll-ups  of 
finite  life  limited  partnerships. 

Comment  is  requested  on  the 
appropriateness  of  continuing  the 
application  of  the  Commission's  roll-up 
rules  to  transactions  involving  non- 
partnership  entities.  Commenters 
favoring  complete  conformity  to  the 
legislative  definition  are  asked  to 
address  why  the  technical  legal 


structure  of  the  participating  entities 
would  change  the  disclosure  needed  in 
connection  with  these  transactions. 

Also,  the  proposed  S-K  Definition 
would  not  include  the  two  exclusions 
set  forth  in  the  Act  for  transactions 
where  either  no  hsted  securities,  as 
described  below,  would  be  issued  or 
where  all  of  the  partnership  interests  to 
be  exchanged  are  listed  securities  at  the 
time  of  filing.38  Instead,  a  separate 
exclusion  for  transactions  where  both 
the  securities  of  the  subject  partnerships 
and  the  surviving  entity  are  listed 
securities  would  be  provided.-' 

The  transactions  encompassed  by 
these  two  exclusions  fi-om  the  Act's 
definition  may  raise  the  concerns  that 
led  to  the  Commission's  current  roll-up 
disclosure  and  procedural  rules.  With 
regard  to  the  first  exclusion,  it  is 
unlikely  that  a  transaction  would  be 
proposed  where  no  listed  securities 
would  be  issued  since  roll-ups 
historically  have  been  proposed 
principally  as  a  means  to  achieve 
liquidity.  However,  such  a  transaction 
still  could  involve  significant  confhcts 
of  interest,  adverse  changes  and 
differing  effects  for  partnership 
investors,  which  would  be  addressed  by 
the  Commission's  roll-up  disclosure 
rules.  Further,  if  the  securities  to  be 
issued  would  not  be  listed  and  the 
limited  partnership  interests  were  not 
listed  securities,  investors  would  not 
have  the  alternative  of  disposing  of  their 
interests  rather  than  participating.  The 
second  exclusion,  for  transactions 
where  all  partnership  securities  were 
listed  securities,  does  not  assiu«  that 
investors  who  participate  would  be  able 
to  sell  after  the  roll-up  since  it  does  not 
require  that  the  securities  to  be  issued 
be  hsted  securities.  Accordingly,  rather 
than  incorporating  these  exclusions  into 
the  proposed  S-K  Definition,  the 
Commission  proposes  to  exclude 
transactions  where  both  the  partnership 
interests  and  the  seciuities  to  be  issued 
are  listed  securities.  In  these 
transactions,  investors  should  be  able  to 
dispose  of  their  securities  either  to 
avoid  participating  in  the  roll-up  or  after 
the  roll-up  is  completed. 

Comment  is  requested  concerning 
whether  the  two  separate  exclusions  in 
the  Act  should  be  incorporated  in  the  S- 
K  Definition.  Commenters  favoring  such 
exclusions  fitjm  the  regulatory  coverage 
should  address  whether  these 
transactions  could  raise  the  concerns 
addressed  by  the  roll-up  rules. 
Comment  also  is  requested  on  the 
proposed  new  exclusion. 


The  term  "listed  securities" 
encompasses  securities  listed  on  the 
New  York  Stock  Exchange  or  the 
American  Stock  Exchange  ("Amex") 
(including  those  Usted  on  the  Emerging 
Companies  Marketplace)  or  authorized 
for  quotation  on  Nasdaq/NM,  or  in  some 
cases  listed  on  regional  exchanges  that 
substantially  meet  the  Amex  listing 
criteria.  The  proposed  rule,  like  the  Act, 
refers  to  transactions  in  which  all  of  the 
partnerships'  securities  are  reported 
under  a  transaction  reporting  plan 
declared  effective  under  Section  11 A  of 
the  Exchange  Act  *>  by  the  date  of  the 
enactment  of  the  Act.  Comment  is 
requested  as  to  whether  this  is  the 
appropriate  formulation  for  describing 
the  securities  for  which  this  exclusion 
would  be  available.  Comment  is 
specifically  requested  as  to  whether  it 
would  be  appropriate  to  narrow  the 
scope  of  this  exclusion.  For  example, 
should  the  hsted  to  listed  exclusion  be 
narrowed  to  exclude  entities  listed  on 
the  Emerging  Companies  Marketplace, 
regional  exchange  listed  securities,  or 
any  other  specified  category  of 
securities? 

C.  Proposed  Rule  Defining  Terms 
Related  to  Legislative  Definition     . 

As  noted  above,  while  the  S-K 
Definition  of  "roll-up  transaction" 
governs  the  Commission's  disclosure 
and  procedural  rules,  the  legislative 
definition  estabhshes  the  scope  of  other 
requirements,  such  as  the  SRO  rules. 
Accordingly,  a  new  Exchange  Act  rule 
is  proposed  in  order  to  define  related 
terms  used  in  the  legislative  definition 
for  purposes  of  those  other 
requirements.*'  These  provisions  of  the 
Act  apply  to  "Umited  partnership  roll- 
up  transactions"  as  defined  in  the  Act. 
The  related  terms  addressed  in  the 
proposed  new  rule  would  be  as  follows: 

•  As  provided  in  the  Act.  criteria 
would  be  set  forth  to  determine  when  a 
partnership  has  an  operating  policy  or 
practice  of  retaining  cash  available  for 
distribution  and  reinvesting  proceeds 
from  the  sale,  financing  or  refinancing 
of  assets.*^ 

•  An  exclusion  from  the  roll-up 
definition  would  be  provided  for 
transactions  involving  only  entities 
registered  under  the  Investment 


»  Exchange  Act  Sections  14(h)(4)(A)  and  (B). 
»  Proposed  Item  901(c)(2)(vi)  of  Regulation  S-K. 


"ISU.S.C.  78k-l. 

*'  Exchange  Act  Sections  6(b)(9)  and  15A(b)(12)- 
(13)  discussed  in  Part  LA.  above. 

^Proposed  Rule  3b-ll(a).  This  »w)uld  be 
accomplished  by  referpng  to  the  definition  of 
•'finite  life"  in  Item  901(b)(2)  of  Regulation  S-K  [17 
CFR  229.901(b)(2)l.  If  a  partnership  is  not  finite  life 
as  defined  in  901(b)(2),  then  it  would  be  a 
reinvesting  partnership  for  purposes  of  the 
exclusion  from  the  Act  for  transactions  involving 
only  reinvesting  partnerships.  See  Section 
14(h)(5)(A)  of  the  Act 


Company  Act  of  1940*^  or  regulated  as 
business  development  companies.** 
This  exclusion  already  is  in  the  current 
S-K  Definition  *5  and  would  remain  in 
effect  under  the  proposal;  transactions 
involving  such  entities  are  subject  to 
extensive  regulation,  and  the  concerns 
associated  with  roll-ups  have  not  been 
perceived  in  this  area. 

•  The  term  "regularly  traded,"  for 
purposes  of  the  related  exclusion  in  the 
Act,  would  be  defined  in  the  same 
manner  as  the  proposed  S-K  definition 
discussed  above.** 

D.  Proxy  and  Tender  Offer  Rule 
Revisions 

1.  Exemption  for  Preliminary 
Commimications 

The  Act  mandates  a  new  proxj'  rule 
exemption  to  allow  preliminary 
commimications  among  seciuity  holders 
for  the  purpose  of  determining  whether 
to  sohcit  proxies,  consents  or 
authorizations  in  opposition  to  a 
proposed  roll-up  transaction.  The  Act 
requires  that  persons  relying  on  the 
exemption  who  are  in  the  business  of 
buying  and  selling  limited  partnership 
interests  in  the  secondary  market,  and 
who  hold  5%  or  more  of  the  securities 
subject  to  the  roll-up,  provide  specified 
disclosure  to  the  security  holders  to 
vv'hom  the  communication  is  made. 

The  new  exemption  ♦'  would  exempt 
prehminary  commimications  from  all 
the  proxy  rules,  except  the  anti-fraud 
prohibitions  of  Rule  14a-9.'«  As 
proposed,  the  exemption  would  be 
available  in  connection  with  any  roll-up 
transaction  within  the  S-K  Definition. 
Comment  is  requested  as  to  whether  the 
exemption  should  be  limited  to 
legislatively  defined  roll-up 
transactions.** 

The  proposed  exemption  contains  two 
conditions.  First,  the  exemption  would 
be  available  only  to  a  holder  of  a 
security  that  is  die  subject  of  a  proposed 
roll-up  transaction  and  who  is  not  an 
affiliate  of  the  registrant,  general  partner 
or  sponsor.  Second,  any  person  relying 
on  the  new  exemption  who  at  the 
beginning  of  the  solicitation  owns  5%  or 


"15U.S.C.  aoaetseq. 

"Proposed  Rule  3b-ll(b). 

"Item  901(c)(3)  of  Regulation  S-K  [17  CFR 
229.901(c)(3)). 

"•Proposed  Rule  3b-ll(c). 

♦'Proposed  Rule  148-2(b)(4). 

« 17  CFR  240.14a-9.  The  other  solicitation 
exemptions  in  the  proxy  rules,  including  the 
exemption  afforded  by  Rule  14a-2(b)(l)  [17  CFR 
240.14a-2(b)(l)l.  also  would  be  available  to  roll-up 
communications  meeting  the  conditions  of  those 
exemptions. 

**  No  exemption  is  needed  for  solicitations 
involving  securities  that  are  not  registered  under 
the  Exchange  Act,  since  they  are  not  subject  to  the 
prtjxynile*. 


more  of  any  class  of  securities  that  is 
subject  to  the  proposed  roll-up 
transaction  and  who  is  engaged  in  the 
business  of  buying  and  selhng  limited 
partnership  interests  in  the  secondary 
market  would  be  entitled  to  rely  on  the 
exemption  only  if  specified  disclosures 
are  made.  The  person  would  be  required 
to  disclose  to  any  security  holder 
sohcited  under  this  exemption  that 
person's  security  ownership  and  any 
relations  of  the  person  to  the  parties  to 
the  transaction  or  to  the  transaction 
itself,  as  set  forth  in  a  new  Notice  of 
Exempt  Prehminary  Roll-up 
Communication,  and  furnish  or  mail  the 
notice  to  the  Commission  within  three 
days  of  the  first  exempt 
communication.so  As  proposed,  the 
information  may  be  provided  to  the 
security  holder  orally,  if  the  exempt 
commimication  is  oral.  Any  written 
exempt  communication  would  have  to 
contain  the  information  set  forth  in  the 
Notice.  The  Notice  would  be  required  to 
be  submitted  to  the  Commission 
whether  the  exempt  communication 
was  oral  or  written. 

The  new  Notice  would  contain  the 
following  identifying  information:  The 
name  of  the  registrant  appearing  on  the 
Securities  Act  registration  statement  for 
the  roll-up  transaction  (or,  if  a 
registration  statement  has  not  been  filed, 
the  name  of  the  entity  into  which 
partnerships  are  to  be  rolled-up):  the 
name  of  the  partnership  that  is  the 
subject  of  the  proposed  roll-up 
transaction;  the  name  of  the  person 
relying  on  the  exemption;  and  the 
address  of  the  person  relying  on  the 
exemption.  Further,  pursuant  to  the  Act, 
the  security  holder's  ownership 
interests  would  have  to  be  disclosed 
(including  any  holdings  in  any  of  the 
other  entities  involved  in  the  roll-up 
transaction),  as  well  as  any  relations  of 
the  holder  to  the  parties  to  the 
transaction  or  to  the  transaction  itself. 
With  respect  to  the  latter,  the  Notice 
would  require  the  security  holder  to 
specify  and  describe  these  relations  if: 

•  The  business  of  the  holder  in  the 
buying  and  selling  of  limited 
partnership  interests  in  the  secondary' 
market  would  be  adversely  affected  if 
the  roll-up  transaction  was  completed; 

•  The  holder  would  suffer  direct  (or 
indirect)  material  financial  injury  if  the 
roll-up  transaction  was  completed  since 
the  holder  is  a  service  provider  (e.g.,  a 
property  manager)  to  an  affected  limited 
partnership; 


'"The  notice  submission  requirement  would  be 
set  forth  in  proposed  Rule  14a-6(n)  and  proposed 
Schedule  14a-104.  "Notice  of  Exempt  Preliminar> 
RoII-up  Communication." 
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•  The  holder  is  engaged  in  another 
transaction  that  may  be  competitive 
with  the  pending  roll-up  transaction;  or 

•  The  holder  has  any  other  relations 
to  the  parties  involved  in  the  transaction 
or  to  the  transaction  itself,  or  enjoys 
benefits  not  shared  on  a  pro-rata  basis 
by  all  other  security  holders  of  the  same 
class. 

Comment  is  requested  as  to  the 
appropriateness  of  limiting  the 
exemption  to  imaffiliated  security 
holders.  Comment  is  also  requested  as 
to  the  need  for  the  Notice  of  Exempt 
Preliminary  Roll-up  Commimication 
and  its  submission  to  the  Commission. 
Should  the  rules  require  the  information 
to  be  delivered  in  writing  to  all  security 
holders  receiving  the  exempt 
communication?  With  respect  to  the 
Notice,  should  the  remainder  of  any 
written  communication  be  required  to 
be  submitted,  as  in  the  current  Notice  of 
Exempt  Solicitation  in  the  proxy 
rules?"  Further,  comment  is  requested 
on  the  appropriateness  of  the  various 
categories  of  relations  of  the  seciuity 
holder  to  the  parties  to  the  transaction 
or  to  the  transaction  itself  set  forth  in 
the  Notice.  Should  any  proposed 
category  (or  categories)  be  excluded? 
Conversely,  should  any  additional 
category  (or  categories)  be  included? 
With  respect  to  the  timing  of  the  Notice, 
should  the  Notice  be  required  to  be 
submitted  within  a  shorter  period  of 
time  [e.g.,  two  days)  or  longer  period  of 
time  (e.g..  five  days)  after  the  first 
exempt  commimication? 

2.  Security  Holder  Lists 

The  Act  requires  issuers  to  provide  to 
holders  of  seciuities  that  are  the  subject 
of  a  roll-up  a  list  of  the  holders  of  the 
securities  of  that  entity  in  accordance 
with  rules  prescribed  by  the 
Conunission.'^  As  noted  above,  as  part 
of  its  proxy  reform  adopted  in  1992,  the 
Commission  provided  such  rights  for 
security  holders  in  connection  with  a 
roll-up  related  proxy  solicitation 
involving  Section  12  registered 
securities.''  The  requesting  security 
holder  has  the  option  of  receiving  the 
hst  of  security  holders  or  having  the 
issuer  mail  his  or  her  material.  To  fully 
implement  the  Act,  Rule  14a-7  is 
proposed  to  be  amended  to  extend  this 
provision  to  legislatively  defined  roll- 


"  17  CFR  240.14a-103. 

"Section  14(h)(1)(B)  of  the  Exchange  Act  (15 
U.S.C.  78n(h)(l)(B)).    . 

"See  Section  I.A.  above.  Rule  14a-7  refers  to 
roll-up  transaction  as  defined  in  Item  901  (c]  of 
Regulation  S-K.  However,  because  Rule  14a-7 
currently  only  applies  to  solicitations  of 
shareholders  of  Section  12  entities,  not  all  roll-ups 
as  defined  in  Item  901(c)  of  Regulation  S-K  are 
subject  to  the  rule. 


ups.'*  whether  or  not  involving  entities 
with  securities  registered  pursuant  to 
Section  12."  As  a  result,  the 
Commission's  current  provision  would 
continue  to  apply  as  it  has  in  the  past; 
the  only  change  would  be  to  add  to 
legislatively  defined  roll-ups  involving 
non-Section  12  Umited  partnerships. 
The  current  tender  offer  rules  also 
contain  a  security  holder  list  provision, 
but  it  is  applicable  only  to  bidders.** 
The  proposals  would  add  a  rule 
requiring  subject  companies  to  provide 
to  holders  of  securities  that  are  the 
subject  of  a  roll-up  structured  as  a 
tender  offer  a  Ust  of  the  holders  of  that 
entity  at  the  holder's  option.'^  Both  roll- 
up  transactions  involving  Section  12 
registered  entities  and  legislatively 
defined  roll-ups  would  be  covered. 

F.  Differential  or  Contingent 
Compensation 

The  Act  prohibits  the  compensation 
of  a  person  soliciting  proxies,  consents 
or  authorizations  in  connection  with  a 
roll-up  transaction  on  the  basis  of 
whether  or  not  the  solicited  proxy, 
consent  or  authorization  either  approves 
or  disapproves  the  proposed 
transaction,  or  is  contingent  on 
approval,  disapproval  or  completion  of 
the  transaction.'*  Since  1991,  the  rules 
of  the  NASD  have  forbidden  members, 
in  cormection  with  a  roll-up  transaction 
(whether  a  proxy  solicitation  or  a  tender 
offer),  from  accepting  compensation 
based  upon  the  result  of  the 
solicitation."  The  proposed  rule*" 
would  make  this  requirement  applicable 
to  all  solicitors,  regardless  of  NASD 
membership,  in  cormection  with  a 
legislatively  defined  roll-up 
transaction.*'  The  limitation  to 


"Legislatively  defined  roll-ups.  as  described  in 
the  proxy  and  tender  offer  rules,  woiild  consist  of 
roll-up  transactions  as  defmed  in  Item  901(c)  of 
Regulation  S-K,  except  for  transactions  that  do  not 
involve  limited  partnerships,  and  transactions  that 
meet  one  of  the  legislative  exclusions  not 
encompassed  by  the  proposed  new  Regulation  S- 
K  definition. 

"  Rule  14a-2  1 17  CFR  240.14a-2l,  which 
describes  the  scope  of  the  proxy  rules,  would  be  . 
amended  to  make  it  clear  that  the  rules  apply  in 
some  instances  to  roll-ups  not  involving  Section  12 
registered  securities. 

To  the  extent  that  the  transaction  involves  only 
issuers  that  are  not  required  to  register  or  report 
under  Section  12.  both  before  and  after  the 
transaction,  the  transaction  would-be  excluded  from 
the  definition  of  roll-up  pursuant  to  proposed  Item 
901(c)(2)  of  Regulation  S-K.  See  Part  I.B.4.  above. 

'*  Exchange  Act  Rule  14d-5  |17  CFR  240.14d-5l. 

"Proposed  Rule  14e-7(b). 

^Section  14(h)(1)(C)  of  the  Exchange  Act  (15 
U.S.C.  78n(h)(l)(C)]. 

^  See  An  icle  ni.  Section  34(b)(6)  to  the  Rules  of 
Fair  Practice  of  the  NASD. 

•"Proposed  Rule  14a-15. 

"'  See,  e.g.,  House  Report  on  H.R.  617,  in  which 
the  Committee  on  Energy  and  Commerce  noted  that 


legislatively  defined  roll-ups  is 
consistent  with  the  NASD's  pending 
rule  proposal  in  this  area.*^ 

As  with  the  shareholder  Ust 
provision,  the  differential  and 
contingent  compensation  provision  of 
the  Act  also  would  be  applicable  to 
legislatively  defined  roll-up  transactions 
structured  as  tender  offers.*'  Legislative 
history  indicates  that  the  Commission  is 
to  make  its  differential  or  contingent 
compensation  rule  parallel  to  the  NASD 
rules.**  At  the  time  the  Act  was  passed, 
the  NASD  rules  referred  to  tender  offers. 
Accordingly,  pursuant  to  the  Act,  a  new 
rule*'  would  prohibit  this  type  of 
compensation  in  legislatively  defined 
roll-ups  structured  as  tender  offers.  This 
is  consistent  with  the  comparable 
provision  in  the  NASD  rules.**  Thus,  as 
with  persons  seeking  a  proxy  approving 
a  roll-up  transaction,  persons  seeking 
tenders'  in  a  roll-up  transaction  could 
not  be  paid  based  on  whether  the  person 
solicited  participated  in  the  tender  offer . 
or  on  whether  the  offer  was  successful. 

C.  Disclosure  Regarding  Appraisals, 
Reports  and  Fairness  Opinions 

The  statutory  requirements  that 
specific  information  be  included  in  any 
roll-up  transaction  disclosure  dociiment 
largely  parallels  the  current  roll-up 
rules.*^  The  only  changes  required  by 
the  Act  *"  would  affect  the  disclosure 
requirements  pertaining  to  appraisals, 
reports,  and  fairness  opinions  contained 
in  Item  911  of  Regulation  S-K.*^  The 
new  requirements  listed  below,  while 
not  currently  exphcitly  required  by 
Regulation  S-K,  would  mandate 
information  that  generally  is  required 
imder  Securities  Act  Rule  408 '"'  and 
Exchange  Act  Rule  12b-20.'' The 
amendments  wtould  require  specific 
disclosure  of: 

•  Any  compensation  of  the  preparer 
of  any  opinion,  appraisal  or  report 
(other  than  an  opinion  of  coimsel)  that 
is  contingent  on  the  transaction's 
approval  or  completion  and,  if  so,  the 


■'.  .  .  the  bill  would  have  the  effect  of  both  locking 
in'  this  rule  change  {the  NASD  rule  change]  and 
assuring  its  extension  to  non-NASD  members.  Such 
as  proxy  solicitation  firms  used  to  solicit  consents 
to.a  roll-up." 

"Release  No.  34-34533.  See  Part  I.A,  above. 

"Proposed  Rule  14e-7(a). 

**  See  House  Report  on  H.R.  61 7  and  Senate 
Report  on  S.  424. 

«  Proposed  Rule  14e-7(b). 

•*  Article  III,  Section  34(b)(6)  of  the  Rules  ol  Fail 
Practice  of  the  NASD. 

•'Section  14(h)(l)(D)-(I)  of  the  Exchange  Act  |15 
LhS.C.  78n(h)(l)(DHI)l. 

"Sections  14(h)(1)(G)  and  (H)  of  the  Exchange 
Act  |15  U.S.C  78n(h)(l){G)  and  (H)|. 

«•  17  CFR  229.911. 

w  17  CFR  230.408. 

/"17CFR240.12b-20. 


reasons  for  compensating  that  party  on 
a  contingent  basis;  '^ 

•  Any  reasons  for  the  general  partner, 
sponsor  or  affiliate  placing  a  limitation 
on  the  scope  of  the  outside  party's 
investigation  in  connection  with  any 
opinion,  appraisal,  or  report,  including, 
but  not  limited  to,  access  to  its 
persormel.  premises  and  relevant  books 
and  records;  "^  and 

•  With  respect  to  fairness  opinions 
only,  any  reasons  for  the  general  partner 
or  sponsor  concluding  that  a  fairness 
opinion  was  not  necessary  for  the 
limited  partners  or  shareholders  to  make 
an  informed  decision  on  the  proposed 
transaction  if  such  an  opinion  on  the 
fairness  of  the  proposed  roll-up 
transaction  to  investors  in  each  of  the 
affected  partnerships  was  not 
obtained.'* 

II.  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  revisions  to  the  Commission's 
roll-up  rules,  as  well  as  on  other  matters 
that  might  have  an  impact  on  the 
proposals  contained  herein,  are 
requested  to  do  so.  Comments  are 
requested  on  the  impact  of  the  proposals 
on  registrants,  security  holders,  general 
partners,  sponsors,  broker-dealers,  and 
others.  The  Commission  also  requests 
comment  on  vyhether  the  proposed 
rules,  if  adopted,  would  have  an  adverse 
impact  on  competition  that  is  neither 
necessary  nor  appropriate  in  fiuthering 
the  purposes  of  the  Exchange  Act. 
Comments  will  be  considered  by  the 
Commission  in  complying  with  its 
responsibiUties  imder  Section  23(a)  of 
the  Exchange  Act.''  Comment  letters 
should  refer  to  File  No.  87-26-94.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Pubhc  Reference  Room, 
450  Fifth  Street.  NW..  Washington.  DC 
20549. 

III.  Transition  to  New  Rules 

If  the  proposed  rule  revisions  are 
adopted,  the  Commission  intends  to 
make  them  effective  as  of  their  date  of 
publication  in  the  Federal  Register. 
Pending  roll-up  transactions,  including 
those  that  have  been  declared  effective 
but  have  not  yet  completed  the  proxy 
solicitation  or  tender  offer,  would  be 
subject  to  the  new  rules  as  of  the  date 
of  the  rules'  effectiveness.  The  exempt 
communication,  shareholder  hst  and 
differential  compensation  provisions 


^Proposed  Item  91l(«M2)(vii)  of  Regulation  S-K. 
'3  Proposed  amendment  to  Item  911(a)(2)(vi)  of 
Regulation  S-K. 
"Proposed  Item  9ll(bK2)  of  Regulation  S-K. 
"15  U.S.C.  78w(a). 
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would  be  appUcable  to  roll-ups  in 
progress,  but  only  from  the  effective 
date  onwaid.  With  respect  to  the 
proposed  Regulation  S-K  disclosure 
requirements,  in  view  of  the  fact  that  the 
new  disclosure  obligations  are  generally 
required  under  existing  rules,  all 
pending  registration  statements  should 
comply  with  these  disclosure 
requirements  and  thus  be  unaffected  by 
the  immediate  effectiveness  of  the 
explicit  requirements. 

IV.  Cost-Benefit  Analysis 

To  assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  proposals, 
commenters  are  requested  to  provide 
views  and  data  relating  to  any  costs  and 
benefits  associated  widi  these  proposals. 
The  proposals,  which  are  intended  to 
carry  out  the  purposes  of  the  Act,  are 
expected  to  have  Uttle  effect  on  the  net 
costs  to  entities  involved  in  a  roll-up 
transaction.  The  proposals  would  afford 
investors  certain  procedural  protections 
to  faciUtate  shareholder 
Communications  and  avoid  conflicts  of 
interests  by  persons  soUciting  proxies 
and  being  compensated  for  delivery  of 
a  certain  outcome.  Any  additional 
burdens  should  be  outweighed  by  the 
value  to  investors  of  these  protections. 

Further,  some  transactions  that  would 
be  subject  to  the  roll-up  requirements 
under  the  current  rules  would  no  longer 
be  so  subject  under  the  proposals.  Thus, 
costs  would  be  reduced  for  entities 
engaging  in  such  transactions. 

V.  Summary  of  the  Initial  Regulatory 
Flexibility  Analysis 

An  initial  regulatorj'  flexibility 
analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603 
concerning  the  proposed  amendments. 
The  analysis  notes  that  the  amendments 
are  intended  to  comport  with  the 
requirements  of  the  Act. 

As  discussed  more  fully  in  the 
analysis,  the  proposals  would  affect 
persons  that  are  small  entities,  as 
defined  by  the  Commission's  rules,  but 
would  affect  small  registrants  in  the 
same  manner  as  other  registrants.  The 
proposed  amendments  and  new  rules, 
however,  are  designed  to  minimize 
these  costs  to  the  greatest  extent 
possible  while  enhancing  the  ability  of 
security  holders  to  analyze  roll-up 
transactions. 

Written  comments  are  encotiraged 
with  respect  to  any  aspect  to  the 
analysis.  Such  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis  if 
the  proposed  amendments  are  adopted. 
A  copy  of  the  analysis  may  be  obtained 
by  contacting  Robert  B.  Toomey.  Office 


of  Disclosure  Policy,  Division  of 
Corporation  Finance,  Mail  Stop  3-12, 
450  Fifth  Street,  N.W..  Washington,  D.C. 
20549. 

VI.  Statutory  Basic  for  Rules 

The  amendments  to  Regulation  S-K 
and  Forms  S-4  and  F-4  are  being 
proposed  pursuant  to  sections  6,  7,  8. 
10.  and  19  of  the  Securities  Act,  as 
amended,'**  and  Section  14  of  the 
Exchange  Act,  as  amended." 

The  amendments  to  the  prox>'  and 
tender  offer  rules  are  being  proposed 
pursuant  to  Sections  14  and  23  of  the 
Exchange  Act,  as  amended."* 

List  of  Subjects  in  17  CFR  Parts  229. 
239  and  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposals 

In  accordance  with  the  foregoing. 
Title  17.  Chapter  n  of  the  Code  of - 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  THE  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934  AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

1.  The  authority  citation  for  Part  229 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C  77e,  77i,  77g,  77h,  77j. 
77k,  77s,  77aa(25),  77aa(26).  77ddd.  77eee, 
77ggg.  77hhh,  77iii,  77jjj,  77nnn,  77sss,  78c, 
78i.  78j.  781.  78m,  78n,  78o,  78w,  7811(d),  79e. 
79n,  79t.  80a-8.  80a-29,  80a-30,  80a-37, 
86b-ll,  unless  otherwise  noted. 

2.  By  revising  §  229.901(c)  to  read  as 
follows: 

§229.901    (Item  901)  Definitions. 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  or  (c)(3)  of  this  Item,  roll-up 
transaction  means  a  transaction 
involving  the  combination  or 
reorganization  of  one  or  more 
partnerships,  directly  or  indirectly,  in 
which  some  or  all  of  the  investors  in 
ciny  of  such  partnerships  will  receive 
new  securities,  or  securities  in  another 
entity. 

(2)  Notwithstanding  paragraph  (c)(1) 
of  this  Item,  roll-up  transaction  shall  not 
include: 

(i)  A  transaction  wherein  the  interests 
of  all  of  the  investors  in  each  of  the 
partnerships  are  repurchased,  recalled, 
or  exchanged  in  accordance  with  the 

'•15  U.S.C  77f.  77g.  77h.  77).  77s. 
"15  U.S.C  78n. 
''•15U.S.C78n.  78w. 
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terms  of  the  preexisting  partnership 
agreement  for  securities  in  an  operating 
company  specifically  identified  at  the 
time  of  the  formation  of  the  original 
partnership; 

(ii)  A  transaction  in  which  the 
securities  to  be  issued  or  exchanged  are 
not  required  to  be  and  are  not  registered 
under  the  Securities  Act  of  1933  (15 
U.S.C.  77a  et  seq.); 

(iii)  A  transaction  that  involves  only 
issuers  that  are  not  required  to  register 
or  report  under  Section  12  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  781).  both  before  and  after  the 
transaction; 

(iv)  A  transaction  that  involves  the 
combination  or  reorgemization  of  one  or 
moje  partnerships  in  which  a  non- 
affiliated party  succeeds  to  the  interests 
of  a  general  partner  or  sponsor,  if: 

(A)  Such  action  is  approved  by  not 
less  than  66^3%  of  the  outstanding  imits 
of  each  of  the  participating  partnerships; 
and 

(B)  As  a  result  of  the  transaction,  the 
existing  general  partners  will  receive 
only  compensation  to  which  they  are 
entitled  as  expressly  provided  for  in  the 
preexisting  partnership  agreements; 

(v)  A  transaction  in  which  the 
securities  offered  to  investors  are 
securities  of  another  entity  that  are 
reported  under  a  transaction  reporting 
plan  declared  effective  before  December 
17,  1993  by  the  Commission  under 
Section  llA  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78k-l).  if: 

(A)  Such  other  entity  was  formed,  and 
such  class  of  securities  was  reported 
and  regularly  traded,  not  less  than  12 
months  before  the  date  on  which 
soliciting  material  is  mailed  to 
investors;  and 

(B)  The  securities  of  that  entity  issued 
to  investors  in  the  transaction  do  not 
exceed  20%  of  the  total  outstanding 
securities  of  the  entity,  exclusive  of  any 
securities  of  such  class  held  by  or  for 
the  account  of  the  entity  or  a  subsidiary 
of  the  entity; 

(CJ  For  purposes  of  subparagraph 
(c)(2)(v;  of  this  Item  (§229.901(c)(2)(y)), 
a  regularly  traded  security  means  any 
secxuity  with  a  minimimi  closing  price 
of  $2.00  or  more  for  a  majority  of  die 
business  days  during  the  preceding 
three-month  period  and  a  six-month 
minimum  average  daily  trading  voliune 
of  1,000  shares. 

(vi)  A  transaction  in  which  all  of  the 
in,vestors'  partnership  securities  are 
reported  under  a  transaction  reporting 
plan  declared  effective  before  December 
17, 1993  by  the  Commission  under 
Section  llA  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78k-ll  and  such 
investors  receive  new  securities  or 
securities  in  another  entity  that  are 


reported  under  a  transaction  reporting 
plan  declared  effective  before  December 
17, 1993  by  the  Commission  under 
Section  llA  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78k-l); 

(vii)  A  transaction  in  which  the 
investors  in  any  of  the  partnerships 
involved  in  the  transaction  are  not 
subject  to  a  significant  adverse  change 
with  respect  to  voting  rights,  the  terms 
of  existence  of  the  entity,  management 
compensation  or  investment  objectives; 
or 

(viii)  A  transaction  in  which  all 
investors  are  provided  an  option  to 
receive  or  retain  a  security  under 
substantially  the  same  terms  and 
conditions  as  the  original  issue. 

(3)  The  Commission,  upon  written 
request  or  upon  its  own  motion,  may 
exempt  by  rule  or  order  any  security  or 
class  of  securities,  any  transaction  or 
class  of  transactions,  or  any  person  or 
class  of  persons,  in  whole  or  in  part, 
conditionally  or  unconditionally,  from 
the  definition  of  roll-up  transaction  or 
the  requirements  imposed  on  roll-up 
transactions  by  Items  902-915  of 
Regulation  S-K  (§§  229.902-915),  if  it 
finds  such  action  to  be  consistent  with 
the  public  interest  and  the  protection  of 
investors. 
•        •        •        •        • 

3.  By  amending  §  229.911  by  adding 
a  sentence  to  the  end  of  paragraph 
(a)(2)(vi),  adding  paragraph  (a)(2)(vii), 
and  revising  paragraph  (b)  to  read  as 
follows: 

§229.911     (Item  911)  Reports,  opinions  and 
appraisals. 

(a)  •   •   • 
(2)  *   •   • 

(vi)  *   *   *  If  any  limitation  was 
imposed  by  the  general  partner,  sponsor 
or  affiliate  on  the  scope  of  the 
investigation,  including,  but  not  limited 
to.  access  to  its  personnel,  premises,  and 
relevant  books  and  records,  state  the 
reasons  therefor. 

(vii)  State  whether  any  compensation 
paid  to  such  outside  party  is  contingent 
on  the  approval  or  completion  of  the 
roll-up  transaction  and,  if  so,  the 
reasons  for  compensating  such  parties 
on  a  contingent  basis. 
***** 

(b)  Fairness  Opinions:  (1)  If  any 
report,  opinion  or  appraisal  relates  to 
the  fairness  of  the  roll-up  transaction  to 
investors  in  the  partnerships,  state 
whether  or  not  the  report,  opinion  or 
appraisal  addresses  the  fairness  of: 

fi)  The  roll-up  transaction  as  a  whole 
and  to  investors  in  each  partnership; 
and 

(ii)  All  possible  combinations  of 
partnerships  in  the  roll-up  transaction 
(including  portions  of  partnerships  if 


the  transaction  is  structured  to  permit 
portions  of  partnerships  to  participate). 
If  all  possible  combinations  are  not 
addressed: 

(A)  Identify  the  combinations  that  are 
addressed; 

(B)  Identify  the  person(s)  that 
determined  which  combinations  would 
be  addressed  and  state  the  reasons  for 
the  selection  of  the  combinations;  and 

(C)  State  that  if  the  roll-up  transaction 
is  completed  with  a  combination  of 
partnerships  not  addressed,  no  report, 
opinion  or  appraisal  concerning  the  . 
fairness  of  the  roll-up  transaction  will 
have  been  obtained. 

(2)  If  the  sponsor  or  the  general 
partner  has  not  obtained  any  opinion  on 
the  fairness  of  the  proposed  roll-up 
transaction  to  investors  in  each  of  the 
affected  partnerships,  state  the  sponsor's 
or  general  partner's  reasons  for 
concluding  that  such  an  opinion  is  not 
necessary  in  order  to  permit  the  limited 
partners  or  shareholders  to  make  an 
informed  decision  on  the  proposed 
transaction. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

4.  The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77),  77s. 
77SSS.  78c,  78/,  78m,  78n,  78o(d},  78w(a), 
78//{d),  79e.  79f.  79g,  79).  79/,  79m,  79n.  79q. 
79t.  80a-8,  80a-29,  80a-30  and  80a-37. 
unless  otherwise  noted. 
*         •         •         *         • 

5.  By  amending  Form  S-1  (referenced 
in  §  239.11)  by  adding  General 
Instruction  IV.  to  read  as  follows: 

Note:  The  text  of  Fonn  S-1  does  not,  and 
the  amendment  will  not,  appear  in  thcCode 
of  Federal  Regulations. 

Form  S-1 


General  Instructions 


IV.  Roll-up  Transactions 

If  the  securities  to  be  registered  on  this 
Foiin  will  be  issued  in  a  roll-up  transaction 
as  defined  in  Item  901(c)  of  Regiilation  S-K 
(17  CFR  229.901(c)),  attention  is  directed  to 
the  requirements  of  Form  S— *  applicable  to 
roll-up  transactions,  including,  but  not 
limited  to.  General  Instruction  I. 


6.  By  amending  General  Instruction  I. 
to  Form  S-^  (referenced  in  §  239.25)  by 
adding  a  sentence  to  paragraph  1 
between  the  first  and  second  sentence 
and  adding  paragraph  3.  to  read  as 
follows: 


Note:  The  text  of  Fomi  S-4  does  not,  and 
the  amendment  vrill  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-4  - 


General  Instructions 

*  •         *  .      •         • 

I.  RoU-up  Transactions 

1.  •  *  *  A  "small  business  issuer," 
defined  in  §  230.405,  that  is  engaged  in  a  roll- 
up  transaction  shall  refer  to  the  disclosure 

items  in  subpart  900  of  Regulation  S-K. 

*  •  *  . 

2.  •  •  * 

3.  Attention  is  directed  to  the  proxy  rules 
(17  CFR  240.14a-l  et  seq.)  and  Rule  14e-7 
of  the  tender  offer  rules  (17  CFR  240.14e-7) 
if  securities  to  be  registered  on  this  Form  will 
be  issued  in  a  roll-up  transaction.  Such  rules 
contain  provisions  specifically  applicable  to 
roll-up  transactions,  whether  or  not  the 
entities  involved  have  securities  registered 
pursuant  to  Section  12  of  the  Exchange  Act 
***** 

7.  By  amending  Form  S-11 
(referenced  in  §  239.18)  by  adding 
General  Instruction  F.  to  read  as  follows: 

Note;  The  text  of  Form  S-11  does  not,  and 
the  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-11 


General  Instructions 


F.  RoU-up  Transactions 

If  the  securities  to  be  registered  on  this 
Form  will  be  issued  in  a  roll-up  transaction 
as  defined  in  Item  901(c)  of  Regulation  S-K 
(17  CFR  229.901(c)),  attention  is  dir«cted  to 
the  requirements  of  Form  S-4  applicable  to 
roll-up  transactions,  including,  but  not 
limited  to.  General  Instruction  I. 
•         •         •         •         * 

8.  By  amending  Form  F-1  (referenced 
i.T  §  239.31)  by  adding  General 
Instruction  IV.  to  read  as  follows: 

Note:  The  text  of  Form  F-1  does  not,  and 
the  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  F-1 

«  •  k  *  * 

General  Instructions 


IV.  RoU-up  Transactions 

If  the  securities  to  be  registered  on  this 
Form  will  be  issued  in  a  roll-up  transaction 
as  defined  in  Item  901(c)  of  Regulation  S-K 
(17  CFR  229.901(c)),  attention  is  directed  to 
the  requirements  of  Form  S-4  applicable  to 
roll-up  transactions,  including,  but  not 
limited  to.  General  Instruction  I. 
***** 

9.  By  amending  Form  F-4  (referenced 
in  §  239.34)  by  adding  paragraph  3.  to 
General  Instruction  G.  to  read  as 
follows: 


Note:  The  text  of  Form  F-4  does  not,  and 
the  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  F-4 


'  General- Instructions 

•         ••»-* 

G.  RoU-up  Transactions. 

»         •         *         *         • 

3.  Attention  is  directed  to  the  proxy  rules 
(17  CFR  240.14a-l  et  seq.)  and  Rule  14e-7 
of  the  tender  offer  rules  (17  CFR  240.14e-7) 
if  securities  to  be  registered  on  this  Form  will 
be  issued  in  a  roll-up  transaction.  Such  rules 
contain  provisions  specifically  applicable  to 
roll-up  transactions,  whether  or  not  the 
entities  involved  have  securities  registered 
pursuant  to  Section  12  of  the  Exchange  Act. 
***** 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

10.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g,  77). 
77s.  77eee,  77ggg,  77nnn,  77sss.  77ttt.  78c. 
78d,  78i.  78).  781.  78m,  78n,  78o,  78p,  78s, 
78w.  78x,  7811(d).  78q,  79t,  80a-20,  80a-23. 
80a-29,  80-37,  80b-3,  80b-4  and  SOb-ll. 
unless  otherwise  noted. 
***** 

11.  By  reserving  §  240.3b-10  and 
adding  §  240.3b-ll  to  read  as  follows: 

§  240.3t>-1 1    Definitions  relating  to  limited 
partnerstiip  roll^p  transactions  for 
purposes  of  sections  6(b)(9),  14(h)  and 
15A(b)(12)-(13). 

For  purposes  of  Sections  6(b)(9),  14(h) 
and  15A(b)(12)-(13)  of  the  Act  (15 
U.S.C.  78f(b)(9).  78n(h)  and  15  U.S.C. 
78o-3(b)(12Hl3)): 

(a)  The  term  limited  partnership  roll- 
up  transaction  does  not  include  a 
transaction  involving  only  entities  that 
are  not  "finite-fife"  as  defined  in  Item 
901(b)(2)  of  Regulation  S-K 

(§  229.901(b)(2)  of  this  chapter). 

(b)  The  term  limited  partnership  roll- 
up  transaction  does  not  include  a 
transaction  involving  only  entities 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.)  or  any  Business  Development 
Companv  as  defined  in  §  2(a)(48)  of  that 
Act  (15  U.S.C.  80a-2(a)(48)). 

(c)  The  term  "regularly  traded"  shall 
be  defined  as  in  Item  901(c)(2)(v)(C)  of 
Regulation  S-K  (§  229.901(c)(2)(v)(C)  of 
this  chapter). 
***** 

12.  By  amending  §  240.14a-2  by 
revising  the  section  heading,  the 
introductory  text,  the  reference 
"240.14a-14"  in  the  introductory  text  of 
paragraph  (a)  to  read  "240.14a-15"  and 
the  reference  "14a-14"  in  the 


introductory  text  of  paragraph  (b)  to 
read  "240.14a-15"  and  by  adding 
paragraph  (b)(4)  to  read  as  follows: 

§240.14a-2    Solicitations  to  which 
§  240.1 4a-3  to  §  240.1 4a-1 5  apply. 

Sections  240.14a-3  to  240.14a-15. 
except  as  specified  below,  apply  to 
every  soUcitation  of  a  proxy  with 
respect  to  securities  registered  piusuant 
to  Section  12  of  the  Act  (15  U.S.C.  78/). 
whether  or  not  trading  in  such  securities 
has  been  suspended.  To  the  extent 
specified  below,  certain  of  these 
sections  also  apply  to  roll-up 
transactions  that  do  not  involve  an 
entity  with  securities  registered 
pvtrsuant  to  Section  12  of  the  Act. 
•        •        •        *        * 

(b)  •  •  * 

(4)  Any  solicitation  in  connection 
with  a  roll-up  transaction  as  defined  in 
Item  901(c)  of  Regulation  S-K  (§  229.901 
of  this  chapter)  in  which  the  holder  of 
a  security  that  is  the  subject  of  a 
proposed  roll-up  transaction  engages  in 
preliminar>'  communications  with  other 
holders  of  securities  that  are  the  subject 
of  the  same  Umited  partnership  roll-up 
transaction  for  the  purpose  of 
determining  whether  to  solicit  proxies, 
consents,  or  authorizations  in 
opposition  to  the  proposed  limited 
partnership  roll-up  transaction; 
provided,  however,  that: 

(i)  This  exemption  shall  not  apply  to 
a  security  holder  who  is  an  affiliate  of 
the  registrant  or  general  partner  or 
sponsor;  and 

(ii)  This  exemption  shall  not  apply  to 
a  holder  of  five  percent  (5%)  or  more  of 
the  outstanding  securities  of  a  class  that 
is  the  subject  of  the  proposed  roll-up 
transaction  who  engages  in  the  business 
of  buying  and  selling  Umited 
partnership  interests  in  the  secondary 
market  unless  that  holder  discloses  to 
the  persons  to  whom  the 
communications  are  made  such 
ownership  interest  and  any  relations  of 
the  holder  to  the  parties  of  the 
transaction  or  to  the  transaction  itself,  as 
required  by  §  240.14a-6(n)(l)  ajid 
specified  in  the  Notice  of  Exempt 
Prehminary  RoU-up  Communication 
(§  240.14a-104).  If  the  communication  is 
oral,  this  disclosure  may  be  provided  to 
the  security  holder  orally.  Whether  the 
communication  is  UTitten  or  oral,  the 
notice  required  by  §  240.14a-6(n)  and 
§  240.14a-104  shall  be  furnished  to  the 
Commission. 

13.  By  amending  §  240.14a-6  by 
adding  paragraph  (n)  to  read  as  follows: 

§240.14a-6    Filing  requirements.  • 

***** 

(n)  Solicitations  subject  to  §240.1 4a- 
2(b)l4).  (1)  Any  person  who: 
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(i)  Engages  in  a  solicitation  pursuant 
to§240.14a-2(b)(4),and 

(ii)  At  the  commencement  of  that 
solicitation  both  owns  five  percent  (5%) 
or  more  of  the  outstanding  securities  of 
a  class  that  is  the  subject  of  the 
proposed  roll-up  transaction,  and 
engages  in  the  business  of  buying  and 
selling  limited  partnership  interests  in 
the  secondary  market,  shall  furnish  or 
mail  to  the  Commission,  not  later  than 
three  days  after  the  date  an  oral  or 
written  soUcitatlon  by  that  person  is 
first  made,  sent  or  provided  to  any 
security  holder,  five  copies  of  a 
statement  containing  the  information 
specified  in  the  Notice  of  Exempt 
Preliminary  Roll-up  Communication 
(§  240.14a-104).  Five  copies  of  any 
amendment  to  such  statement  shall  be 
furnished  or  mailed  to  the  Commission 
not  later  than  three  days  after  a 
commimication  containing  revised 
material  is  first  made,  sent  or  provided 
to  any  security  holder. 

14.  By  amending  §  240.14a-7  by 
revising  paragraph  (b)  to  read  as  follows: 

§  24a  1 4a-7  Obligations  of  registrants  to 
provide  a  list  of,  or  mail  soliciting  ntaterlal 
to,  security  holders. 

(a)"** 

(b)(1)  The  requesting  security  holder 
shall  have  the  options  set  forth  in 
paragraph  (a)(2)  of  this  section,  and  the 
registrant  shall  have  corresponding 
obligations,  if  the  registrant  or  general 
partner  or  sponsor  is  soliciting  or 
intends  to  solicit  with  respect  to: 

(i)  A  proposal  that  is  subject  to 
§240.13e-3; 

(ii)  A  roll-up  transaction  as  defined  in 
Item  901(c)  of  Regulation  S-K 
(§  229.901(c)  of  this  chapter)  that 
involves  an  entity  with  seciuities 
registered  pursuant  to  Section  12  of  the 
Act(15U.S.C.  787);or 

(iii)  A  roll-up  transaction  as  defined 
in  Item  901(c)  of  Regulation  S-K 
(§  229.901  (c)  of  this  chapter)  that 
involves  a  Umited  partnership,  unless 
the  transaction  involves  only: 

(A)  Partnerships  whose  investors  will 
receive  new  securities  or  securities  in 
another  entity  that  are  not  reported 
under  a  transaction  reporting  plan 
declared  effective  before  December  17, 
1993  by  the  Commission  under  Section 
llA  of  the  Act  (15  U.S.C.  78k-l);  or 

(B)  Partnerships  whose  investors' 
securities  are  reported  under  a 
transaction  reporting  plan  declared 
effective  before  December  17, 1993  by 
the  Commission  under  Section  llA  of 
the  Act  (15  U.S.C.  78k-l). 

(2)  With  respect  to  all  other  requests 
pursuant  to  this  section,  the  registrant 
shall  have  the  option  to  either  mail  the 
security  holder's  material  or  furnish  the 


seciuity  holder  list  as  set  forth  in  this 
section. 

•        •        •        *        * 

15.  By  adding  §  240.14a-15  to  read  as 
follows: 

§240.14»-15    Omerential  and  contingent 
compensation  in  connection  with  roil-up 
transactions. 

(a)  It  shall  be  unlawful  for  any  person 
to  receive  compensation  for  soliciting 
proxies,  consents,  or  authorizations 
directly  from  seciuity  holders  in 
connection  with  a  roll-up  transaction  as 
provided  in  paragraph  (b)  of  this 
section,  if  the  compensation  is: 

(1)  Based  on  whether  the  solicited 
proxy,  consent,  or  authorization  either 
approves  or  disapproves  the  proposed 
roll-up  transaction;  or 

(2)  Contingent  on  the  approval, 
disapproval,  or  completion  of  the  roll- 
up  transaction. 

(b)  This  section  is  applicable  to  a  roll- 
up  transaction  as  defined  in  Item  901(c) 
of  Regulation  S-K  (§  229.901(c)  of  this 
chapter),  except  for  a  transaction 
involving  only: 

(1)  Finite  Ufe  entities  that  are  not 
limited  partnerships; 

(2)  Partnerships  whose  investors  will 
receive  new  securities  or  seciuities  in 
another  entity  that  are  not  reported 
imder  a  transaction  reporting  plan 
declared  eHective  before  December  17, 
1993  by  the  Conunission  under  Section 
llA  of  the  Act  (15  U.S.C.  78k-l);  or 

(3)  Partnerships  whose  investors' 
securities  are  reported  under  a 
transaction  reporting  plan  declared 
effective  before  December  17, 1993  by 
the  Commission  under  Section  llA  of 
the  Act  (15  U.S.C.  78k-l). 

16.  By  adding  §  240.14a-104  to  read 
as  follows: 

§240.14a-104    Notice  of  Exempt 
Preliminary  Roll-up  Communication. 
Information  regarding  ownership  Interests 
and  any  potential  conflicts  of  interest  to  t>e 
included  In  statements  sut>mltted  by  or  on 
behalf  of  a  person  pursuant  to  §  240.1 4a- 
2(b)(4)  and  §240.1 4a-«<n). 

United  States  Securities  and  Exchange 
Commission 

Washington,  D.C.  20549 

Notice  of  Exempt  Preliminary  Roll-up 
Communication 

1.  Name  of  registrant  appearing  on 
Securities  Act  of  1933  registration  statement 
for  the  roll-up  transaction  (or,  if  registration 
statement  has  not  been  filed,  name  of  entity 
into  which  partnerships  are  to  be  rolled  up): 

2.  Name  of  partnership  that  is  the  subject 
of  the  proposed  roll-up  transaction: 

3.  Name  of  person  relying  on  exemption: 


4.  Address  of  person  relying  on  exemption: 

5.  Ownership  interest  of  security  holder  in 
partnership  that  is  the  subject  of  the 
prop)Osed  roll-up  transaction: 


Note:  To  the  extent  that  the  holder  owns 
securities  in  any  other  entities  involved  in 
this  roll-up  transaction,  disclosure  of  these 
interests  also  should  be  made. 

6.  Describe  any  and  all  relations  of  the 
holder  to  the  parties  to  the  transaction  or  to 
the  transaction  itself: 

a.  The  holder  is  engaged  in  the  business  of 
buying  and  selling  limited  partnership 
interests  in  the  secondary  market  would  be 
adversely  affected  if  the  roll-up  transaction 
were  completed. 


b.  The  holder  would  suffer  direct  (or 
indirect)  material  financial  Injury  if  the  roll- 
up  transaction  were  completed  since  it  is  a 
service  provider  to  an  affected  limited 
partnership. 


c.  The  holder  is  engaged  in  another 
transaction  that  may  be  competitive  with  the 
I>ending  roll-up  transaction. 


d.  Any  other  relations  to  the  p>arties 
involved  in  the  transaction  or  to  the 
transaction  itself,  or  any  benefits  enjoyed  by 
the  holder  not  shared  on  a  pro  rata  basis  by 
all  other  holders  of  the  same  class  of 
securities  of  the  partnership  that  is  the 
subject  of  the  proposed  roll-up  transaction. 


17.  By  adding  §  240.14e-7  to  read  as 
follows: 

§  240.14e-7    Unlawful  tender  offer 
practices  In  connection  with  roll-ups. 

In  order  to  implement  Section  14(h)  of 
the  Act  (15  U.S.C.  78n(h)): 

(a)(1)  It  shall  be  unlawful  for  any 
person  to  receive  compensation  for 
soliciting  tenders  directly  from  security 
holders  in  connection  with  a  roll-up 
transaction  as  provided  in  paragraph 
(a)(2)  of  this  section,  if  the 
compensation  is: 

(i)  Based  on  whether  the  solicited 
person  participates  in  the  tender  offer; 
or 

(ii)  Contingent  on  the  success  of  the 
tender  offer. 

(2)  Paragraph  (a)(1)  of  this  section  is 
applicable  to  a  roll-up  transaction  as 
defined  in  Item  901(c)  of  Regulation 
S-K  (§  229.901(c)  of  this  chapter), 
structured  as  a  tender  offer,  except  for 
a  transaction  involving  only: 


(i)  Finite  Ufe  entities  that  £ire  not 
limited  partnerships; 

(ii)  Partnerships  whose  investors  will 
receive  new  securities  or  securities  in 
another  entity  that  are  not  reported 
under  a  transaction  reporting  plan 
declared  effective  before  December  17, 
1993  by  the  Commission  under  Section 
llA  of  the  Act  (15  U.S.C.  78k-l);  or 

(iii)  Partnerships  whose  investors' 
secimties  are  reported  imder  a 
transaction  reporting  plan  declared 
effective  before  December  17, 1993  by 
-the  Conunission  imder  Section  llA  of 
the  Act  (15  U.S.C.  78k-l). 

(b)(1)  It  shall  be  imlawful  for  any 
finite  Ufe  entity  that  is  the  subject  of  a 
roll-up  transaction  as  provided  in  (b)(2) 
to  fail  to  provide  a  seciuity  holder  list 
or  mail  communications  related  to  a 
tender  offer  that  is  in  furtherance  of  the 
roll-up  transaction,  at  the  option  of  a 
requesting  security  holder,  pursuant  to 
the  procedures  set  forth  in  §  240.14a-7. 

(2)  Paragraph  (b)(1)  of  this  section  is 
applicable  to  a  roll-up  transaction  as 
defined  in  Item  901(c)  of  RegulaUon 
S-K  (§  229.901(c)  of  this  chapter), 
structured  as  a  tender  offer,  that 
involves: 

(i)  An  entity  vdth  securities  registered 
pursuant  to  Section  12  of  the  Act  (15 
U.S.C.  781);  or 

(ii)  A  Umited  partnership,  unless  the 
transaction  involves  only: 

(A)  Partnerships  whose  investors  will 
receive  new  securities  or  seciuities  in 
another  entity  that  are  not  reported 
under  a  transaction  reporting  plan 
declared  effective  before  December  17, 
1993  by  the  Commission  under  Section 
MA  of  the  Act  (15  U.S.C.  78k-l);  or 

(B)  Partnerships  whose  investors' 
securities  are  reported  under  a 
transaction  reporting  plan  declared 
effective  before  December  1 7, 1993  by 
the  Commission  under  Section  11 A  of 
the  Act  (15  U.S.C.  78k-l). 

Dated:  September  1, 1994. 

By  the  Commission. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Modifications  to  Role  of  National  Labor 
Relations  Board's  Administi^tive  Law 
Judges  Including:  Assignment  of 
Administrative  Law  Judges  as 
Settiement  Judges;  Discretion  of 
Administrative  Law  Judges  to 
Dispense  With  Briefs,  To  Hear  Oral 
Argument  In  Lieu  of  Briefs,  and  To 
issue  Bench  Decisions 

agency:  National  Labor  Relations 

Board. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Labor  Relations 
Board  (NLRB)  proposes  to  amend  its 
rules  with  respect  to  the  role  that  its 
Administrative  Law  Judge^lay  in 
facilitating  the  expeditious  resolution  of 
unfair  labor  practice  proceedings.  First, 
the  NLRB  proposes  to  amend  Section 
102.35  of  the  rules  to  give  the  Chief 
Administrative  Law  Judge  discretion  to 
assign  a  judge  other  than  the  trial  judge 
to  conduct  settlement  negotiations  with 
the  parties,  and  to  give  the  settlement 
judge  certain  powers  necessary  to 
engage  effectively  in  those  settlement 
efforts.  Second,  the  NLRB  proposes 
modifying  Section  102.35(j).  Section 
102.42.  and  Section  102.45(a)  to  give 
administrative  law  judges  assigned  to 
hear  a  case  the  discretion  to  dispense 
with  briefs,  to  hear  oral  argument  in  Ueu 
of  briefs,  and  to  issue  bench  decisions. 
DATES:  Comments  must  be  received  on 
or  before  October  7, 1994. 
ADDRESSES:  Comments  should  be  sent 
to:  Office  of  the  Executive  Secretary^ 
National  Labor  Relations  Board.  1099 
14th  Street,  NW.,  Room  11602, 
Washington.  DC  20570  Telephone:  (202) 
273-1934. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Truesdale,  Executive  Secretary. 
Telephone:  (202)  273-1934. 

SUPPLEMENTARY  INFORMATION: 

L  Settlement  Judges 

■The  National  Labor  Relations  Board 
proposes  to  amend  §  102.35  of  its  Rules 
and  Regulations.  29  CFR  102.35,  to 
include  provisions  for  the  assignment  of 
administrative  law  judges  to  serve  as 
settlement  judges.  "The  proposal  is 
modeled  on  Recommprrdation  88-5  of 
the  Administrative  Conference  of  the 
United  States,  1  CFR  305.88-5.  and  with 
an  awareness  of  the  successful 
implementation  of  similar  procedures 
by  other  agencies.  The  proposal  would 
supplement,  rather  than  supplant, 
settlement  techniques  traditionally  used 
by  the  NLRB  and  its  judges. 


The  proposal  permits  the  chief 
administrative  law  judge  in  Washington, 
or  his  deputies  and  associates  in  other 
offices,  to  appoint  a  settlement  judge, 
who  shall  be  other  than  the  trial  judge 
assigned  to  the  case,  with  powers  to 
convene  and  preside  over  settlement 
conferences  between  the  parties  in  an. 
effort  to  faciUtate  settlements. 

Decisions  whether  to  assign  a 
settlement  judge,  and  when  to  terminate 
such  participation,  are  left  to  the 
discretion  of  the  assigning  judge  and  are 
not  appealable  to  the  Board. 

The  importance  of  choosing  wisely 
whether  and  when  to  assign  a 
settlement  judge  can  be  crucial  to  the 
prospects  for  success  in  achieving  a 
settlement.  Therefore,  the  rules  require 
the  assigning  judge  to  consider,  among 
other  factors,  the  likelihood  that  a 
settlement  may  occur,  the  good  faith  of 
any  person  making  a  request  for 
assignment  of  a  settlement  judge,  and 
whether  the  assignment  is  otheru'ise 
feasible.  Among  the  factors  which  the 
assigning  judge  may  consider  would  be 
the  effect  of  an  assigiunent  upon  agency 
resources,  whether  the  assignment  is 
bein^  sought  for,  or  would  have  the 
effect  of,  delaying  the  proceeding,  and 
whether  the  assignment  might  tend  to 
undermine  other  pending  settlement         , 
efforts.  Unlike  the  rules  of  some  other 
agencies,  these  proposed  regulations 
would  not  permit  a  party  to  veto  the  use 
of  the  procedure.  However,  as  a 
practicable  matter,  a  party's  opposition 
to  the  use  of  the  procediu«  is  a  factor 
that  the  assigning  judge  may  consider  in 
assessing  whether  the  appointment  of  a 
settlement  judge  is  likely  to  resolve  the 
dispute. 

The  preferred  method  of  conducting 
settlement  conferences  is  to  have  the 
parties  or  their  representatives  aitend  in 
person,  since  such  conferences  are  most 
likely  to  prove  fruitful.  However,  the 
rule  does  not  preclude  holding 
settlement  conferences  by  telephone  in 
circumstances  in  which  personal 
attendance  at  the  conference  is  not 
feasible. 

Discussions  between  the  parties  and 
the  settlement  judge  are  to  be  held 
confidential  and  are  not  admissible  in 
proceedings  before  the  Board  except  by 
stipulation  of  the  parties. 

Finally,  the  proposed  rule  provides 
that  any  settlement  reached  imder  the 
auspices  of  a  settlement  judge  is  subject 
to  approval  in  accordance  with  the 
agency's  existing  procedures  for 
approving  and  reviewing  the  approval 
of  settlements.  These  procediues  are  set 
forth  in  Section  101.9  of  the  Board's 
Statements  of  Procedure.  29  CFR  101.9. 
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n.  Brie&,  Oral  Argument, 
Recommendations,  and  Bench 
Decisions 

As  part  of  its  ongoing  review  of  ways 
in  which  ""fair  labor  practice 
proceedings  can  be  revamped  to  move 
the  cases  more  expeditiously,  the 
National  Labor  Relations  Board 
proposes  to  give  its  administrative  law 
judges  the  discretion,  in  appropriate 
cases,  to  dispense  with  post-hearing 
briefs  or  proposed  findings  and 
conclusions,  to  hear  oral  argmnent,  and 
to  issue  bench  decisions.  These  changes 
are  proposed  in  the  form  of  amendments 
to  §  102.35(j)  (renumbered  to 
102.35(b)(10)),  §  102.42,  and  §  102.45(a) 
of  the  Board's  Rules  and  Regulations. 

Under  the  proposals,  an 
administrative  law  judge  shall  have  the 
discretion  to  decide  whether  or  not 
briefs  are  needed  in  any  case  before 
rendering  a  decision.  If  the  judge 
decides  that  briefs  are  not  required,  the 
parties  are  to  be  given  the  opportunity 
to  present  proposed  findings  and 
conclusions,  either  orally  or  in  writing, 
as  well  as  oral  argvunent.  In  any  case  in 
which  the  judge  beUeves  that  written 
briefs  or  proposed  findings  of  fact  and 
conclusions  may  not  be  necessary,  he  or 
she  is  to  notify  tbe  parties  at  the 
opening  of  the  hearing  or  as  soon 
thereafter  as  practicable,  in  order  to  alert 
the  parties  to  the  possibility  that  they 
may  be  called  upon  to  present  their 
positions  orally,  rather  than  in  writing, 
at  the  close  of  the  hearing. 

The  proposal  also  gives 
administrative  law  judges  the  authority 
to  render  bench  decisions,  dehvered 
within  72  hours  after  conclusion  of  oral 
argument.  These  decisions,  like  any 
other  decisions,  must  be  rendered  in 
conformity  with  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
557. 

The  NLRB  is  mindful  that  many  cases 
are  not  swtable  for  decision  from  the 
bench.  If  inappropriate  cases  were 
selected  for  this  sort  of  simMnary 
disposition,  the  resulting  remands  could 
delay  the  final  disposition  of  the  cases. 
On  the  other  hand,  if  administrative 
judges  choose  the  cases  carefully,  the 
benefits  of  expediting  those  cases  would 
outweigh  the  delays  in  the  few  cases 
where  the  procedure  is  improvidently 
utilized. 

The  Board  has  not  tried  to  spell  out, 
in  the  proposed  rules,  the  circiunstances 
in  which  these  procedures  should  be 
utilized.  Rather,  it  anticipates  that 
monitoring  experience  with  the 
implementation  of  the  proposal  is  the 
best  way  to  refine  the  circiunstances  for 
which  the  procediu^s  are  best  suited. 
Nevertheless,  in  order  to  provide  some 


guidance  in  the  initial  appUcation  of 
these  rule  changes,  the  Board  suggests 
that  cases  in  which  it  may  be 
appropriate  to  dispense  with  briefs  and/ 
or  to  issue  bench  decisions  would 
include,  for  example:  a  case  that  tiuns 
on  a  very  straightforward  credibility 
issue;  cases  involving  one-day  hearings; 
cases  involving  a  well-settled  legal  issue 
where  there  is  no  dispute  as  to  the  facts; 
short  record  single-issue  cases;  or  cases 
in  which  a  party  defaults  by  not 
appearing  at  the  hearing.  In  more 
complex  cases,  including  cases  with 
lengthy  records,  utiUzing  these 
procedures  could  create  situations  in 
which  the  Board  or  the  reviewing  comts 
might  find  it  necessary  to  remand  a  case 
for  more  thourfitful  consideration. 

As  required  tjy  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.)  the 
NLRB  certifier  that  this  rule  will  not 
have  a  significant  impact  on  small 
business  entities. 

List  of  Subjects  in  29  CFR  Part  102 

Administrative  practice  and 
procedure.  Labor  management  relations. 

For  the  reasons  set  forth  above,  the 
NLRB  proposes  to  amend  29  CFR  Part 
102  as  follows: 

PART  102— RULES  AND 
REGULATIONS.  SERIES  8 

1.  The  authority  citation  for  29  CFR 
Part  102  continues  to  read  as  follows: 

Authority:  Section  6,  National  Labor 
Relations  Act,  as  amended  (29  U.S.C.  151, 
156).  Section  102.117(c)  also  issued  under 
Section  552(a)(4)(A)  of  the  Freedom  of 
Information  Act,  as  amended  (5  U.S.C. 
552(a)(4)(A)).  Sections  102.143  through 
102.155  also  issued  under  Section  504(c)(1) 
of  the  Equal  Access  to  Justice  Act,  as 
amended  (5  U.S.C.  504(c)(1)). 

2.  Section  102.35  is  revised  to  read  as 
follows: 

§  1 02.53    Duties  and  powers  of 
administrative  law  judges;  assignment  and 
powers  of  settlement  Judges. 

(a)  It  shall  be  the  duty  of  the 
administrative  law  judge  to  inquire  fully 
into  the  facts  as  to  whether  the 
respondent  has  engaged  in  or  is    . 
engaging  in  an  unfair  labor  practice 
affecting  commerce  as  set  forth  in  the 
complaint  or  amended  complaint.  The 
administrative  law  judge  shall  have 
authority,  with  respect  to  cases  assigned 
to  him,  between  the  time  he  is 
designated  and  transfer  of  the  case  to 
the  Board,  subject  to  the  Rules  and 
Regulations  of  the  Board  and  within  its 
powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  grant  applications  for 
subpoenas; 


(3)  To  rule  upon  petitions  to  revoke 
subpoenas; 

(4)  To  nUe  upon  offers  of  proof  and 
receive  relevant  evidence; 

(5)  To  take  or  cause  depositions  to  be 
taken  whenever  the  ends  of  justice 
would  be  served  thereby; 

(6)  To  regtdate  the  course  of  the 
hearing  and,  if  appropriate  or  necessary, 
to  exclude  persons  or  coimsel  from  the 
hearing  for  contemptuous  conduct  and 
to  strike  all  related  testimony  of 
witnesses  refusing  to  answer  any  proper 
question; 

(7)  To  hold  conferences  for  the 
settlement  or  simpUficaUon  of  the  issues 
by  consent  of  the  parties,  but  not  to 
adjust  cases; 

(8)  To  dispose  of  procedural  requests, 
motions,  or  similar  matters,  including 
motions  referred  to  the  administrative 
law  judge  by  the  Regional  Director  and 
motions  for  summary  judgment  or  to 
amend  pleadings;  also  to  dismiss 
complaints  or  portions  thereof;  to  order 
hearings  reopened;  and  upon  motion 
order  proceedings  consoUdated  or 
severed  prior  to  issuance  of 
administrative  law  judge  decisions; 

(9)  To  approve  a  stipulation 
voluntarily  entered  into  by  all  parties  to 
the  case  which  will  dispense  with  a 
verbatim  written  transcript  of  record  of 
the  oral  testimony  adduced  at  the 
hearing,  and  which  will  also  provide  for 
the  waiver  by  the  respective  parties  of 
their  right  to  file  with  the  Board 
exceptions  to  the  findings  of  fact  (but 
not  to  conclusions  of  law  or 
recommended  orders)  which  the 
administrative  law  judge  shall  make  in 
his  decisions; 

(10)  To  make  and  file  decisions, 
including  bench  decisions  delivered 
within  72  hours  after  conclusion  of  oral 
argtunent,  in  conformity  with  Public 
Law  89-554.  5  U.S.C.  §  557; 

(11)  To  call,  examine,  and  cross- 
examine  witnesses  and  to  introduce  into 
the  record  docmnentary  or  other 
evidence; 

(12)  To  request  the  parties  at  any  time 
during  the  hearing  to  state  their 
respective  positions  concerning  any 
issue  in  the  case  or  theory  in  support 
thereof; 

(13)  To  take  any  other  action 
necessary  under  the  foregoing  and 
authorized  by  the  published  Rules  and 
Regulations  of  the  Board. 

(b)  Upon  the  request  of  any  party  or 
the  judge  assigned  to  hear  a  case,  or  on 
his  or  her  own  motion,  the  chief 
administrative  law  judge  in  Washington, 
DC,  the  deputy  chief  judge  in  San 
Francisco,  the  associate  chief  judge  in 
Atlanta,  or  the  associate  chief  judge  in 
New  York  may  assign  a  judge  who  shall 
be  other  than  the  trial  judge  to  conduct 


settlement  negotiations.  In  exercising 
his  discretion,  the  chief,  deputy  chief,  or 
associate  chief  judge  making  the 
assignment  will  consider,  among  other 
factors,  whether  there  is  reason  to 
beUeve  that  resolution  of  the  dispute  is 
hkely,  the  request  for  assignment  of  a 
settlement  judge  is  made  in  good  faith, 
and  the  assignment  is  otherwise 
feasible. 

(1)  The  settlement  judge  shall 
convene  and  preside  over  conferences 
and  settlement  negotiations  between  the 
parties,  assess  the  practicahties  of  a 
potential  settlement,  and  report  to  the 
chief,  deputy,  or  associate  the  status  of 
settlement  negotiations,  recommending 
continuation  or  termination  of  the 
settlement  negotiations.  Where  feasible 
settlement  conferences  shall  be  held  in 
person. 

(2)  The  settlement  judge  may  require 
that  the  attorney  or  other  representative 
for  each  party  be  present  at  settlement 
conferences  and  that  the  parties  or 
agents  with  full  settlement  authority 
also  be  present  or  available  by 
telephone. 

(3)  Participation  of  the  settlement 
judge  shall  terminate  upon  the  order  of 
the  chief,  deputy,  or  associates  issued 
after  consultation  with  the  settlement 
judge.  The  conduct  of  settlement 
negotiations  shall  not  unduly  delay  the 
hearing. 

(4)  All  discussions  between  the 
parties  and  the  settlement  judge  shall  be 
confidential.  The  settlement  judge  shall 
not  discuss  any  aspect  of  the  case  with 
the  trial  judge,  and  no  evidence 
regarding  statements,  conduct,  offers  of 
settlement,  and  concessions  of  the 
parties  made  in  proceedings  before  the 
settlement  judge  shall  be  admissible  in 
any  proceeding  before  the  Board,  except 
by  stipulation  of  the  parties.  Documents 
disclosed  in  the  settlement  process  may 
not  be  used  in  litigation  unless 
voluntarily  produced  or  obtained 
pursuant  to  subpoena. 

(5)  No  decision  of  a  chief,  deputy,  or 
associate  concerning  the  assignment  of 
a  settlement  judge  or  the  termination  of 
a  settlement  judge's  assignment  shall  be 
appealable  to  the  Board. 

(6)  Any  settlement  reached  under  the 
auspices  of  a  settlement  judge  shall  be 
subject  to  approval  in  accordance  with 
the  provisions  of  Section  101.9  of  the 
Board's  Statements  of  Procedure. 

3.  Section  102.42  is  revised  to  read  as 
follows: 

$  1 02.42    FUings  of  briefs  artd  proposed 
findings  wtth  ttM  administrative  law  Judge 
and  oral  argument  at  ttw  hearing. 

Any  party  shall  be  entitled,  ufton 
request,  to  a  reasonable  period  at  the 
close  of  the  hearing  for  oral  argiunent. 


which  may  include  presentation  of 
proposed  findings  and  conclusions,  and 
shall  be  included  in  the  stenographic 
report  of  the  hearing.  In  the  discretion 
of  the  administrative  law  judge,  any 
party  may,  upon  request  made  before 
the  close  of  the  hearing,  file  a  brief  or 
proposed  findings  and  conclusions,  or 
both,  wdth  the  administrative  law  judge, 
who  may  fix  a  reasonable  time  for  such 
filing,  but  not  in  excess  of  35  days  from 
the  close  of  the  hearing.  Requests  for 
further  extensions  of  time  shall  be  made 
to  the  chief  administrative  law  judge  in 
Washington,  DC,  to  the  deputy  chief 
judge  in  San  Francisco,  California,  to 
the  associate  chief  judge  in  New  York, 
New  York,  or  to  the  associate  chief 
judge  in  Atlanta.  Georgia,  as  the  case 
may  be.  Notice  of  the  request  for  any 
extension  shall  be  immediately  ser\'ed 
on  all  other  parties,  and  proof  of  service 
shall  be  furnished.  Three  copies  of  the 
brief  or  proposed  findings  and 
conclusions  shall  be  filed  with  the 
administrative  law  judge,  and  copies 
shall  be  served  on  the  other  parties,  and 
a  statement  of  such  service  shall  be 
furnished.  In  any  case  in  which  the 
administrative  law  judge  believes  that 
written  briefs  or  proposed  findings  of 
fact  and  conclusions  may  not  be 
necessary,  he  or  she  shall  notify  the 
parties  at  the  opening  of  the  hearing  or 
as  soon  thereafter  as  practicable  that  he 
or  she  may  wish  to  hear  oral  argument 
in  heu  of  briefs. 

4.  In  Section  102.45,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  102.45    Administrative  law  judge's 
decision;  contents;  service;  transfer  of  case 
to  ttte  Board;  contents  of  record  In  case, 
(a)  After  hearing  for  the  purpose  of 
taking  evidence  upon  a  complaint,  the 
administrative  law  judge  shall  prepare  a 
decision.  Such  decision  shall  contain 
findings  of  fact,  conclusions,  and  the 
reasons  or  basis  therefor,  upon  all 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  record,  and  shall 
contain  recommendations  as  to  what 
disposition  of  the  case  should  be  made, 
which  may  include,  if  it  be  foimd  that 
the  respondent  has  engaged  in  or  is 
engaging  in  the  alleged  unfair  labor 
practices,  a  recommendation  for  such 
affirmative  action  by  the  respondent  as 
will  effectuate  the  policies  of  the  Act. 
The  administrative  law  judge  shall  file 
the  original  of  his  decision  with  the 
Board  and  cause  a  copy  thereof  to  be 
served  on  each  of  the  parties.  If  the 
administrative  law  judge  dehvers  an 
oral  decision  from  the  bench,  promptly 
upon  receiving  the  transcript  the  judge 
shall  certify  the  accuracy  of  the  pages  of 
the  transcript  containing  the  decision; 
file  with  the  Board  a  certified  copy  of 


those  pages,  together  with  any 
supplementary  matter  the  judge  may 
deem  necessary  to  complete  the 
decision;  and  cause  a  copy  thereof  to  be 
served  on  each  of  the  parties.  Upon  the 
filing  of  the  decision,  the  Board  shall 
enter  an  order  transferring  the  case  to 
the  Board  and  shall  serve  copies  of  the 
order,  setting  forth  the  date  of  such 
transfer,  on  all  the  parties.  Service  of  the 
administrative  law  judge's  decision  and 
of  the  order  transferred  the  case  to  the 
Board  shall  be  complete  upon  mailing. 
*        •        •        •        • 

Dated.  Washington.  DC,  September  2. 1994 
By  direction  of  the  Board: " 
lohn  C.  Tniesdale, 

Executive  Secretary. 

Statement  of  Members  Stephens  and  Cohen 

The  following  statement  pertains  to  the 
profxjsed  rules  concerning  briefs,  oral 
ai;gument.  and  bench  decisions.^  Although 
we  join  our  colleagues  in  seeking  public 
comment  on  these  proposed  rules,  we  wish 
to  express  our  separate  reasons  for  doing  so. 

In  our  view,  the  Board  should  propose  a 
given  rule  only  if  it  believes  that  the  rule  has 
at  least  prima  facie  merit.  Phrased  differently, 
the  Agency  should  not  be  the  proponent  of 
a  rule  which,  in  its  view,  is  lacking  in  such 
merit. 

Because  of  these  considerations,  we  are 
somewhat  ambivalent  about  joining  our 
colleagues  in  proposing  the  instant  rule.  On 
the  one  hand,  we  applaud,  and  share,  our 
colleagues'  desire  to  expedite  the  decisional 
process  as  much  as  possible.  On  the  other 
hand,  we  are  concerned  that  the  proposed 
rule  may  jeof>ardize  such  important  values  as 
fairness,  procedural  due  process  and  th» 
quality  of  decisions. 

For  the  reasons  set  forth  below,  we  are 
presently  inclined  to  believe  that  the  latter 
factors  outweigh  the  former.  However,  the 
issue  at  this  juncture  is  whether  the  matter 
is  so  clear  as  to  virtually  compel  the 
conclusion  that  the  proposed  rules  lack 
prima  facie  merit.  Because  this  issue  is  not 
free  from  doubt,  we  join  our  colleagues  in 
submitting  the  rules  for  public  comment. 
However,  we  believe  that  we  must  candidly 
state  our  misgivings  about  the  proposed 
rules.  In  that  way,  those  members  of  the 
public  who  wish  to  support  the  rules  will 
know  precisely  the  factors  that  they  must 
address  if  they  are  to  gain  our  app>roval.  We 
look  forward  to  receiving  their  comments, 
and  those  of  others,  and  we  remain  open  to 
persuasion. 

A  proper  understanding  of  these  issues 
must  begin  with  the  criUcal  fact  that  NLRB 
proceedings  are  conducted  without  pre-trial 
discovery.  Thus,  each  part\'  learns  of  the 
other's  case  only  as  the  trial  unfolds.  Under 
the  proposed  rule,  promptly  at  the  end  of  this 
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Devaney,  Browning,  and  Cohen.  A  Keparate 
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unfolding  process,  the  attorney  or  other 
representative  would  have  to  proceed 
without  opportunity  for  assimilation, 
research,  organization  and  reflection.  In  such 
circumstances,  counsel  may  be  unable  to  do 
an  effective  job.  That  would  be  a  disservice 
not  only  to  the  client,  but  also  to  the  process. 

Although  the  proposed  rule  provides  for  a 
"reasonable  period"  for  oral  argument,  it 
does  not  provide  for  a  reasonable  period,  or 
any  period,  to  perform  the  tasks  enumerated 
above.  Further,  even  if  the  judge  were  to 
grant  a  recess  for  counsel  to  prepare  oral 
argument,  that  may  not  solve  the  problem.  A 
recess  period  for  preparation  may  not  be  an 
adequate  substitute  for  the  time-honored 
practice  of  reading  a  transcript,  researching 
issues  by  use  of  a  library  and  computer 
technology,  reflecting  upon  the  relationship 
of  pieces  of  evidence,  studying  precedent, 
and  writing  a  cogent,  organized,  and 
persuasive  brief. 

Further,  if  counsel  has  no  opportunity  to 
perform  in  the  traditional  way,  there  is  a 
danger  that  relevant  points  may  be 
overlooked.  The  consequences  of  this  can  be 
severe.  If  a  party  fails  to  make  a  point  to  the 
judge,  that  party  may  well  have  waived  its 
right  to  make  the  point  to  the  Board,  See  e.g.. 
Hydro  Logistics.  Inc..  287  NLRB  602,  n.l 
(1987),  Local  520.  lUOE  (Mautz  Br  Oren.  Inc.). 
298  NLRB  1098,  n.3  (1990).  And,  if  the  point 
cannot  be  made  to  the  Board,  the  party  will 
be  unable  to  raise  it  to  the  reviewing  court. 
See  Section  10(e)  of  the  Act. 

Further,  an  inadequate  presentation  to  the 
judge  may  make  more  difficult  the  process  of 
decision-making  by  the  judge  and  by  the 
reviewing  Board  and  courts.  The  decisional 
process  is  facilitated  by  the  use  of  excellent 
and  well-organized  briefs.  The  process 
becomes  more  difficult  if  one  does  not  have 
the  assistance  of  such  briefs. 

The  proptosal  for  bench  decisions  also 
raises  concerns.  Indeed,  the  difficulties  in 
dispensing  with  written  briefs  may  be 
compounded  when  the  judges,  without  the 
benefit  of  such  briefs,  render  bench 
decisions.  In  our  view,  the  absence  of  guiding 
briefs  may  have  a  negative  impact  on  quality 
in  the  decisional  process.  Further,  unless  the 
Board,  upon  review,  supplies  the  missing 
ingredients — itself  a  time-consuming 
process — the  courts,  in  reviewing  Board 
decisions,  may  have  problems  in  at  least 
some  of  the  cases  which  they  review. 

Our  colleagues  have  wisely  suggested 
limitations  on  the  proposed  procedures,  i.e., 
confining  their  use  to  relatively  simple  cases. 
However,  these  limitations  presently  are  not 
set  forth  in  the  rule.  Further,  even  if  the  judge 
seeks  to  abide  by  the  limitations,  and  chooses 
what  appears  to  be  a  "simple"  case,  that  case 
may  turn  out  to  be  not  so  simple  after  all.  As 
set  forth  above,  the  absence  of  pre-trial 
discovery  means  that  counsel  and  the  judges 
hear  the  evidence  for  the  first  time  at  trial. 
Consequently,  although  a  case  might  appear, 
at  first  blush,  to  present  only  a  straight- 
forward credibility  issue  or  a  single  well- 
settled  legal  issue,  it  may,  upon  reflection, 
involve  much  more.  Although  the  Board 
could  reverse  and  remand  when  the 
procedures  have  been  used  inappropriately, 
this  would  only  add  time  to  the  process. 

To  be  sure,  we  are  in  favor  of  expediting 
the  process.  In  appropriate  cases,  we  would 


encourage  judges  to  set  short  time-periods  for 
the  receipt  of  briefs.  But,  in  our  quest  for 
speed,  we  must  be  careful  not  to  undermine 
the  goals  of  fairness  in  our  decisional 
procedure  and  excellence  in  our  decisional 
product. 

(FR  Doc.  94-22177  Filed  9-7-94;  8:45  ami 
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DEPARTME^n•  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD01-94-122] 

RIN2115-AA97 

Safety  Zone;  Keyport  Festival  &  Boat 
Race  VI,  Keyport  Hartx>r,  NJ 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone,  on 
October  22,  1994,  in  Keyport  Harbor,  for 
the  Keyport  Festival  and  Boat  Race  VI 
to  protect  the  boating  public  from  the 
hazards  associated  with  high  speed 
powerboats  racing  in  confined  waters. 
This  event  will  take  place  from  9  a.m. 
until  6  p.m.  on  Saturday,  October  22, 
1994.  This  proposed  regulation  would 
close  all  waters  within  Keyport  Harbor, 
New  Jersey,  south  of  the  40''26'39"  N 
line  of  latitude,  drawn  shore  to  shore, 
east  of  the  074''12'30"  W  line  of 
longitude,  drawn  shore  to  shore,  and 
north  and  west  of  the  natural  coastline 
of  Keyport,  New  Jersey  during  these 
hours.  This  safety  zone  would  preclude 
vessel  traffic  from  transiting  this  portion 
of  Keyport  Harbor  and  is  needed  to 
protect  both  the  boating  public  and  the 
participants  during  this  event. 
DATES:  Comments  must  be  received  on 
or  before  October  11,  1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Captain  of  the  Port,  New  York, 
Bldg.  108,  Governors  Island,  New  York 
10004-5096.  or  may  be  delivered  to  the 
Waterways  Management  Branch,  Bldg. 
108.  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

Any  person  wishing  to  visit  the  office 
must  contact  the  Waterways 
Management  Branch  at  (212)  668-7933 
to  obtain  advance  clearance  due  to  the 
fact  that  Governors  Island  is  a  military 
installation  with  limited  access. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  R.  Trabocchi,  Waterways 
Management  Officer,  Coast  Guard  Group 
New  York  (212)  668-7933. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encoiu^ages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  A  30  day  comment 
period  is  deemed  to-be  sufficiently 
reasonable,  prior  notice  to  all  interested 
persons.  Since  this  proposed 
rulemaking  is  neither  complex  nor 
technical,  a  longer  comment  period  is 
deemed  to  be  unnecessary  and  contrary 
to  the  public  interest.  Any  delay  in 
publishing  a  final  rule  would  effectively 
cancel  this  event.  Cancellation  of  this 
event  would  be  contrary  to  public 
interest. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDO 1-94-1 22) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing,  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  Project  Manager  at  the 
address  under  "ADDRESSES".  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LT  R. 
Trabocchi,  Project  Manager,  Captain  of 
the  Port,  New  York  and  CDR  J.  Astley, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Background  and  Purpose 

The  Coast  Guard  Captain  of  the  Port, 
New  York,  received  a  request  from  the 
Chamber  of  Commerce  of  the  Greater 
Keyport  Area  to  hold  a  powerboat  race 
in  Keyport  Harbor,  Keyport,  New  Jersey. 
This  proposed  regulation  establishes  a 
safety  zone  for  the  annual  event  known 
as  the  "Keyport  Festival  and  Boat  Race" 
and  would  temporarily  close  a  portion 
of  Keyport  Harbor  to  protect  both  the 
boating  public  and  the  participants 
during  this  event. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  in  all  waters  of  Keyport 
Harbor  south  of  the  Keyport  Harbor 
Channel  Buoy  12  and  east  of  a  line 
drawn,  shore  to  shore,  across  the  mouth 
of  Mata wan  Creek.  If  adopted,  this 


safety  zone  will  be  in  effect  from  9  a.m. 
until  6  p.m.  on  October  22, 1994.  This 
regulation  would  preclude  vessels  from 
transiting  this  portion  of  Keyport  Harbor 
as  well  as  from  entering  or  departing 
Matawan  Creek,  Key-port,  New  Jersey. 
This  regulation  is  needed  to  protect  the 
boating  public  as  well  as  the 
participants  during  the  event  from  the 
hazards  associated  with  high  speed 
powerboats  racing  in  confined  waters. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(fJ  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  poUcies 
and  procedures  of  the  IDepartment  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  psuagraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
proposed  safety  zone  will  close  a 
portion  of  Keyport  Harbor  as  well  as  the 
entrance  to  Matawan  Creek  to  all  vessel 
traffic  between  the  hours  of  9  a.m.  and 
6  p.m.  on  October  22, 1994.  This 
regulation  would  prohibit  vessels  from 
transiting  through  a  portion  of  Keyport 
Harbor  and  would  preclude  vessels  from 
entering  or  departing  Matawan  Creek, 
Keyport,  New  Jersey.  However,  due  to 
the  fact  that  mariners  can  safely  transit 
the  northern  portion  of  Keyport  Harbor 
and  all  waters  north  of  the  zone;  that  the 
amount  of  traffic  in  this  area  is  limited 
to  one  commercial  cruise  line  and 
recreational  craft;  that  vessels  may  be 
permitted  to  transit  through  the  safety 
zone  between  race  heats  as  determined 
by  the  on  scene  Coast  Guard  Patrol 
Commander;  and  that  extensive, 
advance  notifications  will  be  made  to 
the  one  commercial  cruise  line  and  the 
maritime  community  to  allow  for 
transits  to  be  rescheduled  accordingly, 
the  impact  of  this  regulation  is  expected 
tobeminimaL 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  imder 


Section  3  of  the  Small  Business  Act  (15 
U.S^C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  proposal  to  be 
minimal.  The  Coast  Guard  certifies 
imder  5  U.S.C.  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.Q 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Oder  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

EnvinMunent 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.C.  of  Commemdant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
promote  maritime  safety  and  protect  the 
environment,  and  thus  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  will  be  included  in  the 
docket. 

List  of  Sabiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seciuity  measures. 
Waterways. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDEDJ 

1.  The  authority  citation  for  Part  165 
-  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section.  165.T01-122, 
is  added  to  read  as  follows: 

§  165.T01  -1 22    Safety  Zone;  Keyport 
Festival  and  Boat  Race  VI,  Keyport  Hart>or, 
New  Jersey. 

(a)  Location.  The  safety  zone  includes 
all  waters  within  Keyport  Harbor.  New 
Jersey,  south  of  the  40°26'39"N  line  of 
latitude,  drawn  shore  to  shore,  east  of 
the  074''12'30"W  line  of  longitude, 
drawn  shore  to  shore,  and  north  and 


west  of  the  natural  coastUne  of  Keyport. 
New  Jersey. 

Cb)  Effective  period.  This  section  will 
be  effective  from  9  a.m.  until  6  p.m.  on 
October  22.  1994. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply  to  diis  safety 
zone. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  August  30, 1994. 

T.  H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  York. 

(FR  Doc.  94-22167  Filed  9-7-94;  8:45  am) 

BILUNG  COOe  4S10-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
PIN  290(X-AH04 

Disease  Subject  to  Presumptive 
Service  Connection  (Radiation  Risk 
Activity) 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning 
diseases  presumed  to  be  the  result  of 
exposure  to  ionizing  radiation.  This 
amendment  is  necessary  to  implement  a 
determination  by  the  Secretary  of 
Veterans  Affairs  that  the  term  "radiation 
risk  activity"  should  include  the  onsite 
participation  in  a  test  involving  the 
atmospheric  detonation  of  a  nuclear 
device  by  any  government  alUed  with 
the  United  States  during  Worid  War  II. 
The  intended  effect  of  this  amendment 
is  to  extend  the  presumption  of  service 
coimection  for  radiogenic  disabilities  to 
those  veterans  exposed  to  radiation  due 
to  their  onsite  participation  in 
atmospheric  nuclear  tests  conducted  by 
allied  governments. 
DATES:  Comments  must  be  received  on 
or  before  November  7, 1994.  Comments 
vnll  be  available  for  pubhc  inspection 
until  November  17,  1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  r^arding  this 
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amendment  to  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  Room  119,  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  hoUdays),  until  November  17, 
1994. 

FOR  PJRTHER  INFORMATION  CONTACT: 
LomaWeston,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420,  telephone 
(202)  273-7210. 

SUPPt.EMENTARY  INFORMATION:  The 
Radiation-Exposed  Veterans 
Compensation  Act  of  1988,  Pub.  L.  100- 
321.  which  was  enacted  May  20,  1988, 
established  a  presumption  of  service 
connection  for  specific  radiogenic 
diseases  arising  in  veterans  who  had 
been  present  at  the  occupation  of 
Hiroshima  or  Nagasaki,  who  had 
potentially  been  exposed  to  ionizing 
radiation  as  prisoners  of  war  in  Japan 
during  World  War  II,  or  who  had 
participated  onsite  in  a  test  involving 
the  atmospheric  detonation  of  a  nuclear 
device. 

On  June  21, 1989,  V A  published 
regulations  at  38  CFR  3.309  to 
implement  the  provisions  of  Pub.  L. 
100-321.  Under  these  regulations,  if  a 
veteran  who  was  present  at  one  of  the 
specified  sites  during  the  appropriate 
time  subsequently  develops  one  of  the 
specified  radiogenic  diseases,  that 
condition  is  presumed  to  have  resulted 
from  the  veteran's  in-service  exposure  to 
ionizing  radiation.  In  formulating  these 
regulations,  VA  relied  on  the 
introductory  language  of  the  statute, 
which  indicated  that  it  was  to  apply  to 
veterans  "who  participated  in 
atmospheric  or  underwater  nuclear  tests 
as  part  of  the  United  States  nuclear 
weapons  testing  program."  The  effect  of 
that  rulemaking  was  to  exclude  those 
veterans  exposed  to  ionizing  radiation 
during  atmospheric  nuclear  testing  by 
governments  allied  with  the  United 
States  during  World  War  11  from  the 
presumption  of  service  connection. 

VA  is  aware  that  veterans  who  were 
involved  in  alhed  atmospheric  nuclear 
tests  as  part  of  their  active  military  duty 
are  at  the  same  risk  of  developing  a 
radiogenic  disease  as  veterans  who  were 
present  at  atmospheric  tests  conducted 
by  the  United  States.  Under  current 
regulations,  however,  these  veterans  are 
not  entitled  to  presumptive  service 
connection  for  the  radiogenic  conditions 
listed  at  38  CFR  3.309(d)(2).  In  the 


judgement  of  the  Secretary  of  Veterans 
Affairs,  it  is  only  equitable  that  VA 
provide  service  connection  for 
radiogenic  diseases  on  the  same 
presumptive  basis  for  these  veterans  as 
for  veterans  exposed  to  ionizing 
radiation  due  to  atmospheric  nuclear 
detonations  conducted  as  a  part  of  the 
U.S.  testing  program. 

Therefore,  under  the  broad  general 
rulemaking  authority  granted  the 
Secretary  under  the  provisions  of  38 
U.S.C.  501(a).  and  die  authority  to 
compensate  for  service-connected 
disabilities  under  38  U.S.C.  1110  and 
1131,  we  are  amending  38  CFR  3.309(d) 
to  extend  the  presumption  that 
radiogenic  diseases  are  the  result  of  in- 
service  exposure  to  ionizing  radiation  to 
veterans  who  were  present  at 
atmospheric  nuclear  tests  conducted  by 
any  government  allied  with  the  United 
States  during  World  War  II. 

We  propose  to  make  this  amendment 
effective  die  date  of  publication  of  the 
final  rule. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  v«ll  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  606(b). 
this  amendment  is  exempt  bom  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.101, 
64.109  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 
Health  care.  Pensions.  Veterans. 

Approved:  July  7, 1994. 
lesse  Brown. 
Secretary'  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  amended  to 
read  as  follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a].  unless 
otherwise  noted. 


§3.309    [Amended] 

2.  hi  §  3.309,  paragraph  (d)(3)(ii)(A)  is 
amended  by  removing  the  period  and 
adding  in  its  place,  the  words  "or  by  the 
government  of  any  nation  allied  with 
the  United  States  during  World  War  II." 

3.  In  §  3.309,  parap/aph  (d)(3)(v)  is 
amended  by  removing  the  word  "The" 
at  the  beginning  of  the  sentence,  and 
inserting  in  its  place  the  words  "For 
tests  conducted  by  the  United  States, 
die". 

4.  The  authority  citation  following 

§  3.309(d)(3)(vii)(D)  is  revised  to  read  as 
follows: 

(Authority:  38  U.S.C  1110;  1112;  1131). 

[PR  Doc.  94-21854  Filed  9-7-94;  8:45  am] 
BILUNG  COOC  8320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[MI21 -03-6635;  AMS-FRL-5067-1] 

Approval  and  Promulgation  of 
implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Michigan;  Extension  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  the  comment  period. 

SUMMARY:  The  EPA  is  extending  the 
comment  period  for  a  proposed  action 
pubhshed  on  July  21,  1994  (59  FR 
37190)  pertaining  to  the  Detroit-Ann 
Arbor  moderate  ozone  nonattainment 
area.  On  July  21, 1994,  die  EPA 
proposed  approval  of  requested 
revisions  to  the  Michigan  State 
Implementation  Plan  (SIP)  for 
attainment  and  maintenance  of  the 
NaUonal  Ambient  Air  Quality  Standard 
for  ozone.  The  revisions  were  the  1990 
base  year  emission  inventory,  basic 
vehicle  inspection  and  maintenance, 
and  redesignation  of  the  Detroit-Ann 
Arbor  area  to  attainment  for  ozone  and 
corresponding  section  175 A 
maintenance  plan.  Portions  of  the 
document  pertaining  to  the 
redesignation  request  and  secdon  175  A 
maintenance  plan  were  inadvertently 
excluded  from  the  document. 
Specifically,  the  last  portion  of  section 
C.ni.S.B.  Demonstration  of 
Maintenance — Projected  Inventories  and 
the  first  portion  of  section  C.III.5.C. 
Verification  of  Continued  Attainment 
were  excluded.  Elsewhere  in  this 
Federal  Register  a  correction  noUce  is 
being  pubUshed  for  these  two  sections. 
Consequently,  the  EPA  is  extending  the 


comment  period  for  15  days  on  the 
redesignation  and  corresponding  section 
1 75A  maintenance  plan. 
DATES:  Comments  on  the  July  21,  1994 
(59  FR  37190)  proposed  action 
pertaining  to  the  redesignation  and 
corresponding  section  175  A 
maintenance  plan  and  today's 
correction  document  must  be  received 
in  writing  by  September  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Nwia,  Environmental 
Engineer,  Regtdation  Development 
Section,  Air  Toxics  and  Radiation 
Branch  (AT-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6081. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  oxides. 
Ozone,  Volatile  organic  compounds, 
Hydrocarbons.  Intergovernmental 
relations,  Motor  vehicle  pollution, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  26,  1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc.  94-22014  Filed  9-7-94;  8:45  am] 
BILLING  CODE  66«0-S0-^ 


40  CFR  Part  60 

(FRL-5068-11  - 

Standards  of  Performance  for  New 
Stationary  Sources  Starch  Production 
Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  proposed  new  source 
performance  standards  (NSPS)  would 
limit  emissions  of  particulate  matter 
(PM)  from  new.  modified,  and 
reconstructed  starch  production  plants. 
The  proposed  NSPS  implement  section 
111  of  the  Clean  Air  Act,  as  amended 
(the  Act),  and  are  based  upon  the 
Administrator's  determination  that 
emissions  from  starch  production  plants 
cause,  or  contribute  significanUy  to.  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 


welfare.  The  intent  is  to  require  new, 
modified,  and  reconstructed  starch 
production  plants  to  control  emissions 
to  the  level  achievable  by  the  best 
demonstrated  system  of  continuous 
emission  reduction,  taking  into  account 
the  cost  of  achieving  such  reduction  and 
any  nonair  quaUty  health  and 
environmental  impact  and  energy 
requirements. 

A  pubhc  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentations  of 
data,  views,  or  arguments  concerning 
the  proposed  standards. 
DATES:  Comments.  Comments  on  the 
proposed  standards  must  be  received  on 
or  before  November  7, 1994  at  the 
address  noted  below. 

Public  Hearing.  If  anyone  contacts  the 
;EPA  requesting  to  speak  at  a  public 
hearing  by  September  29,  1994,  a  public 
hearing  will  be  held  on  October  11, 
1994  beginning  at  9:00  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  Ms.  Brenda  Overman  at 
(919)  541-5595  to  verify  that  a  hearing 
will  occur. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  September  29. 1994. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate 
if  possible)  to  Public  Docket  No.  A-94- 
18  at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (formerly  known  as  the  Air 
Docket)  (6102).  401  M  Sti^et.  SW.. 
Washington.  DC  20460.  The  Agency 
requests  that  a  separate  copy  also  be 
sent  to  the  contact  person  listed  below. 
The  docket  is  located  at  the  above 
address  in  room  M-1500.  Waterside 
Mall  (ground  floor),  and  may  be 
inspected  from  8  a.m.  to  4  p.m..  Monday 
through  Friday.  The  proposed 
regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket  center  or  copies 
may  be  mailed  on  request  from  the  Air 
and  Radiation  Docket  and  Information 
Center  by  calUng  (202)  260-7548  or 
7549.  The  FAX  number  for  the  Center  is 
(202)  260-4000.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 
The  proposed  regulatory  text  and  other 
materials  are  also  available  on  the 
Technology  Transfer  Network  (TTN),- 
one  of  EPA's  electronic  bulletin  boards. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5742  for  up  to  a  14,400  bps 
modem.  If  more  information  on  the  TTN 
is  needed,  call  die  TTNflELP  line  at 
(919) 541-5384. 


Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditoriiun,  Research 
Triangle  Park,  North  Carohna.  Persons 
wishing  to  present  oral  testimony 
should  notify  Ms.  Brenda  Overman, 
Industrial  Studies  Branch  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NorSi  Carolina 
27711,  telephone  number  (919)  541- 
5595,  FAX  number  (919)  541-5600. 

Docket.  Docket  No.  A-94-18, 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  as  noted  above.  The  docket  is 
an  organized  and  complete  file  of  all  the 
information  submitted  to  or  otherwise 
considered  by  EPA  in  the  development 
of  this  proposed  rulemaking.  The 
principal  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  to  readily 
identify  and  locate  documents  so  that 
they  can  intelligently  and  effectively 
participate  in  the  rulemaking  process, 
and  (2)  To  serve  as  the  record  in  case 
of  judicial  review. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  specific  aspects 
of  this  proposal,  contact  Mr.  William 
Maxwell  [telephone  number  (919)  541- 
5430],  Industrial  Studies  Branch, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
locating  information  in  this  document. 

I.  Applicability  and  Summary  of  the 

Proposed  Rule 

II.  Additional  Detailed  Information 
ni.  Public  Participation 

IV.  Statutory  Authority 

V.  Administrative  Designation  and  " 

Regulatory  Analysis 

VI.  Compliance  with  Regulatory  Flexibility 

Act 

VII.  Paperwork  Reduction  Act 

L  Applicability  and  Summary-  of  the 
Proposed  Rule 

Typically,  starch  production  plants 
are  components  of  larger  facihties  that 
prepare  a  variety  of  products.  For 
example,  a  com  wet  milling  facility  will 
normally  produce  a  range  of  prodnrts 
that  can  include  animal  feed,  corn 
gluten,  com  germ,  germ  meal,  com  oil. 
starch,  and  starch  derivatives.  Starch 
derivatives  can  include  modified 
specialty  starches,  dextrins,  dextrose, 
com  syrup,  high  fructose  com  syrup, 
ethanol,  and  a  variety  of  sweeteners. 
Similar  ranges  of  products  may  be 
derived  from  wheat,  potatoes,  or 
tapioca. 

The  provisions  of  this  rule  are 
applicable  to  the  following  affected 
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facilities  at  starch  production  plants: 
starch  dryers,  dextrin  roasters,  and 
stwch  transfer,  storage,  and  loading 
facilities  (including  bcilities  used  to 
blend,  mix.  mill,  grind,  screen,  convey, 
transfer,  store,  or  load  starch).  A  starch 
dryer  is  the  equipment  used  to  remove 
uncombined  (free)  water  from  starch 
slurry  through  direct  or  indirect  heating. 
A  dextrin  roaster  is  a  reactor  vessel,  or 
a  series  of  vessels,  in  which  starch  is 
reacted,  through  the  addition  of  heat 
and/or  chemicals,  to  form  the  modified 
starch  "dextrin"  (or  "polydextrin"). 
Starch  transfer,  storage,  aind  loading 
facihties  include  any  faciUty  used  to 
blend,  mix,  mill,  grind,  screen,  convey, 
transfer,  store,  or  load  for  shipment  (into 
any  container  for  shipment,  including, 
but  not  limited  to,  bag.  truck,  and  rail 
car),  dry  starch.  This  also  includes  the 
bag  dumping  of  dry  additives  into  the 
starch  for  the  purpose  of  producing 
modified  starches. 

The  source  category  includes  those 
facilities  that  produce  dry  starch 
(including  modified  starches)  derived 
from  com,  wheat,  potatoes,  tapioca,  or 
other  vegetable  sovuce,  and  facilities 
drying  starch  extracted  from  the 
wastewater  at  snack  food  production 
facilities  (e.g.,  potato  chips,  french 
fries).  The  owner  or  operator  of  any 
affected  facility  that  commences 
construction,  reconstruction,  or 
modification  after  September  8, 1994  is 
subject  to  the  requirements  of  this  rule. 

There  are  several  types  of  dryers  used 
at  starch  production  plants,  including 
single-pass  (also  known  as  one-pass) 
flash  dryers,  ring  (also  known  as  loop) 
flash  dryers,  spray  dryers,  drum  dryers, 
and  belt  (also  known  as  conveyor, 
tunnel,  or  apron)  dryers.  A  single-pass 
(or  one-pass)  flash  starch  dryer  is  a 
dryer  into  which  the  starch  is 
introduced  into  a  vertical  drying 
column  using  a  kicker  mill,  screen  (e.g., 
cascading),  or  other  mteans  to  finely 
disperse  the  starch  in  a  hot  air  stream. 
A  ring  (or  loop)  flash  dryer  is  a  starch 
dryer  similar  to  a  single-pass  flash 


starch  dryer  but  with  additional  ducting 
in  the  shape  of  a  ring  added  at  the  top 
of  the  dryer  column  for  the  purpose  of 
centrifugally  classifying  the  heavier,  wet 
starch  granules  from  the  lighter,  dry 
starch  particles.  A  spray  dryer  is  a 
starch-dryer  in  which  starch  slurry  is 
atomized  into  a  vertically  oriented, 
cylindrical  chamber  wixix  a  conical  base 
filled  with  hot  air.  A  drum  dryer  is  a 
starch  dryer  in  which  starch  is  dried  as 
a  thin  film  on  the  exterior  surface  of  a 
cylindrical  drum.  A  belt  (or  conveyor, 
tunnel,  or  apron)  dryer  is  a  starch  dryer 
wherein  starch  is  dried  on  a  perforated 
conveyor  belt  through  which  heated  air 
is  drawn  to  dry  the  starch. 

In  summary,  the  proposed  standards 
would  prohibit  discharge  to  the 
atmosphere  of  any  stack  emissions 
which  contain  PM,  the  only  criteria 
pollutant  emitted  from  starch 
production  plants,  in  excess  of: 

(a)  45  milhgrams  per  dry  standard  cubic 

meter  (mg/dscm)  [0.02  grains  per 
dry  standard  cubic  foot  (gr/dscf)l  for 
new,  modified,  or  reconstructed 
ring  (or  loop)  flash  dryers; 

(b)  25  mg/dscm  (0.01  gr/dscf)  for  new. 

modified,  or  reconstructed  single- 
pass  (or  one-pass)  flash  dryers;  and 

(c)  10  mg/dscm  (0.005  gr/dscf)  for  new. 

modified,  or  reconstructed  spray 
dryers,  drum  dryers,  and  belt  (or 
conveyor,  tunnel,  or  apron)  dryers. 
These  proposed  standards  are  based 
on  an  analysis  of  the  available  emission 
test  data  from  the  various  types  of  starch 
dryers. 

In  addition,  visible  emissions  from 
the  stacks  or  vents  of  new  dextrin 
roasters  and  new  starch  transfer,  storage, 
and  loading  facilities  would  be  limited 
to  0  percent  opacity,  based  on  a  6- 
minute  average.  Visible  fugitive 
emissions  from  new  starch  transfer, 
storage,  and  loading  facilities  would  be 
limited  to  no  visible  emissions. 

Affected  facilities  would  also  be 
subject  to  monitoring  and  recordkeeping 
requirements  and  certain  restrictions  of 
operating  parameters  in  order  to  ensure 


continuous  compliance.  Continuous 
compliance  with  *he  PM  standard  for 
new  starch  dryers  iitilizii^  dry  control 
devices  (e.g.,  fabric  filters)  would  be 
determined  by  measuring  the  visible 
emissions  from  the  stacks  and  ensuring 
that  emissions  were  less  than  3  percent 
opacity,  based  on  a  6-minute  average. 
Starch  dryers  would  be  in  compliance 
with  the  PM  standard  if  the  opacity 
measurements  were  within  the  specified 
limit,  and  other  appUcable  requirements 
were  met.  Continuous  compliance  with 
the  PM  standard  for  new  starch  dryers 
utilizing  wet  control  devices  (e.g.,  wet 
scrubbers)  would  be  determined  by 
monitoring  certain  operating 
parameters.  Failure  to  perform  the 
monitoring  or  recordkeeping,  or 
operating  outside  the  specified 
operating  parameters,  would  be 
considered  violations  of  the  standard. 
Monitoring  would  be  performed  daily, 
weekly,  or  monthly  depending  on  the 
parameter  being  monitored.  These 
requirements  are  summarized  in  Tables 
1,2,  and  3.  The  EPA  solicits  conunent 
on  this  approach  to  monitoring  and 
determination  of  compliance  with  the 
NSPS. 

Drum  dryers  and  dryers  located  at 
snack  food  processing  faciUties  having  a 
manufacttuer's  listed  dry  starch 
capacity  of  907  kilograms  per  hour  (kg/ 
hr)  (2,000  pounds  per  hour  (Ib/hrl)  or 
less  would  be  exempt  from  all 
requirements  of  the  standards,  including 
notification  requirements,  because  of 
the  low  level  of  emissions  from  these 
dryers.  Similarly,  dextrin  roasters,  and 
starch  transfer,  storage,  and  loading 
facilities  at  snack  food  processing 
faciUties  would  be  exempt  from  all 
requirements  otthe  standards  if  the  dry 
starch  capacity  of  any  of  the  individual 
facilities  is  454  kg/hr  (1,000  Ib/hr)  or. 
less,  because  of  the  low  level  of 
emissions  &x)m  these  facilities.  The  Ei'A 
solicits  comment  on  these  proposed 
exemptions. 


Table  i  .—Summary  of  Proposed  NSPS  Requirements— Starch  Dryers 


Pa/ameter 

Emission  limrt: 

PartJcular  matter 

Ring  flash  dryer  _ 

Singie-pass  flash  dryer  .... 
Spray,  dnnt.  or  belt  dryer 

Monrtonng: 


Requirement 


0.02  gr/dscf. 
0.01  gr/dscf. 
0.005  gr/dscf. 

Wet  Control  Device 

Continuous  measurement  and  recording  of  pressure  drop  across,  and  liquid  flow  rate  to,  the  control  dOMce 

with  semiannual  calibration. 
Failure  to  continuously  monitor  and  record  ttie  pressure  drop  and  liquid  flow  rate  and  exceedances  of  the 

operating  limits  will  be  violations  of  the  PM  standard. 

Dry  Control  Device  or  Uncontrolled 
Method  9  opacity  ot)servation  for  1  1 8-minute  period  per  week  during  period  of  dryer  operation 


Table  1  .—Summary  of  Proposed  NSPS  Requirements— Starch  Dryers— Continued 


Parameter 


Reporting: 


Test  methods  and  procedures: 


Requirement 


Exceedance  of  3%  opacity  will  be  a  violation  of  the  PM  standard. 

AH  Control  Devices 

Implementation  of  inspection  and  logging  procedure  to  include  some  or  all  of  (1)  daily  check  to  ensure  that 
dust  IS  being  removed  from  the  system;  (2)  weekly  inspection  for  proper  cleaner  functioning  and  cycling- 
(3)  monthly  inspection  for  wear,  material  buiWup,  and  con'osion;  (4)  logging  of  broken  bags  by  kxation  to 
identify  installation  or  operational  problems;  ^nd  (5)  monthly  inspection  of  pressure  drop  and  liquid  flow 
rate  devices  (as  appropriate). 

Failure  to  inspect  and  log  will  tie  a  violation  of  the  PM  standard. 

Wet  Control  Device 

Quarterly  reports  of  exceedances  (<90%  of  either  pressure  drop  or  liquid  flow  rate  established  during  initial 
PM  compliance  test). 

Dry  Control  Device  or  Uncontrolled 
Quarterly  reports  of  exceedances  (>3%  of  opacity). 

Wet  Control  Device 
Method  5  for  PM  standard.      " 


Method  5  for  PM  standard. 
Method  9  for  opacity  standard. 


Dry  Control  Device  or  Uncontrolled 


TABLE  2.— Summary  of  Proposed  WSPS  Requirements— Dextrin  Roasters 


Parameter 


Emission  limit: 

Particulate  matter 
Opacity 

Monitoring  ., 


Reporting: 
Test  methods  and  procedures: 


Requirement 


None. 

0  percent 

Method  9  opacity  observation  for  1  1 8-minute  period  per  week  during  period  of  roaster  operation. 

Exceedance  of  opacity  standard  will  be  a  violation  of  the  VE  standard. 

All  Dry  Control  Devices  (e.g..  Fabric  Filters) 

Implementation  of  inspection  and  logging  procedure  to  include  (1)  daily  check  to  ensure  that  dust  is  being 
removed  from  the  system;  (2)  weekly  inspection  for  proper  cleaner  functioning  and  cycling;  (3)  rrwnthly  in- 
spection for  wear,  material  tXiiWup,  and  corrosion;  and  (4)  logging  of  broken  bags  by  location  to  identify 
installation  or  operational  protilems. 

Failure  to  inspect  and  log  will  be  a  violation  of  the  VE  standard. 

Dry  Control  Device  or  Uncontrolled 
Quarteriy  reports  of  exceedances  (>0%  opacity). 

Dry  Control  Device  or  Uncontrolled 
Method  9  for  opacity  standard. 


Table  3.— Summary  of  Proposed  NSPS  Requirements— Starch  Transfer,  Storage,  and  Handljng  Facilities 


Parameter 


Emisston  limit: 

Particulate  matter 

Opacity  ..... 

Visible  emissions  . 

Monitoring  ...„ 


Reporting: 


Requirement 


JMI 


None. 

0  percent 

No  visible  emissions. 

Method  9  opacity  observation  of  stack  or  vent  for  1  1 8-minute  period  per  week  during  period  of  facility  oper- 
ation. 

Exceedance  of  opacity  standard  will  tie  a  violation  of  the  VE  standard. 

Method  22  opacity  observation  of  affected  facility  for  1  IS-minute  period  per  week  during  period  of  facility 
operation. 

Exceedance  of  the  no  visible  emission  standard  will  be  a  violation  of  the  VE  standard. 

All  Dry  Control  Devices  (e.g..  Fabric  Filters) 

Implementation  of  inspection  and  logging  procedure  to  include  (1)  daily  check  to  ensure  that  dust  is  being 
removed  from  the  system;  (2)  weekly  inspection  for  proper  cleaner  functioning  and  cycling;  (3)  monthly  in- 
spection for  wear,  material  buildup,  and  corrosion;  and  (4)  logging  of  broken  bags  by  location  to  identify 
installation  or  operational  problems. 

Failure  to  inspect  and  log  will  be  a  violation  of  the  VE  standard. 

Dry  Control  Device  or  Uncontrolled 
Quarteriy  reports  of  exceedances  (>0%  opacity). 

Affected  Facility 
Quarterly  reports  of  exceedances  (any  visible  emissions). 
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Parameter 


Test  methods  and  procedures: 


Requirement 


Mettwd  9  tor  opacity  slarKlanL 
Mettmd  22  (or  visible  emission  standard. 


Dry  Control  Device  or  Uncontrolled 
Affected  FaoKty 


JMI 


Under  §  70.3(b)(3),  the  Administrator 
must  determine  whether  to  exempt 
nonmajor  sources  subject  to  an  NSPS 
proposed  after  July  21, 1992  from  the 
requirement  to  obtain  a  part  70  permit. 
This  proposed  starch  production  plant 
rule  does  not  exempt  such  nonmajor 
sources  from  the  part  70  permitting 
requirements  because  the  number  of 
nonmajor  sources  subject  to  part  70 
permitting  requirements  is  not  so  great 
as  to  cause  a  significant  administrative 
burden  on  the  permitting  authority.  In 
addition,  nonmajor  soiutes  at  starch 
production  plants  are  not  likely  to 
require  significant  additional  technical 
assistance  frt>m  permitting  authorities. 
The  EPA  sohcits  comment  on  this 
proposal  not  to  exempt  these  sources 
from  part  70  permitting  requirements. 

n.  Additional  Detailed  Information 

The  proposed  regulatory  text  and 
detailed  evaluation  and  support  to  this 
notice  (contained  in  the  EPA's 
"Rationale  for  New  Source  Performance 
Standards:  Starch  Production  Plants" 
accompanying  the  proposed  rule  and 
this  Notice)  are  not  included  in  this 
Federal  Register  notice,  but  are 
available  in  Docket  No.  A-94-18 
(docket  entries  II-A-4  and  II-A-5, 
respectively)  or  copies  may  be  obtained 
by  request  from  the  Air  and  Radiation 
Docket  and  Information  Center  (see 
ADDRESSES).  The  Rationale  Document 
describes  the  factual  data  on  which  the 
proposed  rule  is  based,  the  methodology 
used  in  obtaining  the  data  and  in 
analyzing  it.  and  the  major  legal 
interpretations  and  policy 
considerations  in  more  detail.  The 
Notice,  Rationale  Document,  and 
proposed  regulatory  language  are  also 
available  on  the  TTN,  one  of  EPA's 
electronic  bulletin  boards  (see 
ADDRESSES).  For  further  information 
about  availability  of  the  Rationale 
Document  or  Regulatory  Text,  contact 
the  EPA  contact  person  designated 
earlier  in  this  notice. 

ni.  Public  Participation 

A.  Written  Comments 

The  EPA  seeks  full  public 
participation  in  arriving  at  its  final 
decisions,  and  strongly  encourages 


comments  on  all  aspects  of  this  proposal 
from  all  interested  parties.  Whenever 
applicable,  full  supporting  data  and 
detailed  analysis  should  be  submitted  to 
allow  EPA  to  make  maximum  use  of  the 
comments.  All  comments  should  be 
directed  to  the  Air  and  Radiation  Docket 
and  Information  Center,  Docket  No.  A- 
94-18  (see  ADDRESSES).  Comments  on 
this  notice  must  be  submitted  on  or 
before  the  date  specified  in  DATES. 
Commentors  wishing  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments, 
and  clearly  label  it  "Confidential 
Business  friformation"  (CBI). 
Submissions  containing  such 
proprietary  information  should  be  sent 
directly  to  the  Emission  Standards 
Division  CBI  Office,  U.S.  Environmental 
Protection  Agency,  MD-13,  Research 
Triangle  Park.  North  CaroUna  27711. 
with  a  copy  of  the  cover  letter  directed 
to  the  contact  person  listed  above. 
Confidential  business  information 
should  not  be  sent  to  the  pubhc  docket. 
Information  covered  by  such  a  claim  of 
confidentiaUty  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiaUty 
accompanies  the  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commentor. 

B.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  section 
307(d)(5)  of  the  Act.  Persons  wishing  to 
make  oral  presentations  on  the  proposed 
standards  should  contact  the  EPA  (see 
ADDRESSES).  To  provide  an  opportunity 
for  all  who  may  wish  to  speak,  oral 
presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  on 
or  before  November  7, 1994.  Written 
statements  should  be  addressed  to  the 
Air  and  Radiation  Docket  and 
Information  Center  (see  ADDRESSES),  and 
refer  to  Docket  No.  A-94-18.  A  verbatim 
transcript  of  the  hearing  and  written 
statements  will  be  placed  in  the  docket 
and  be  available  for  public  inspection 


and  copying,  or  mailed  upon  request,  at 
the  Air  and  Radiation  Docket  and 
Inframation  Center  (see  ADDRESSES). 

rV.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  101, 
111,  114.  and  301  of  the  Clean  Air  Act. 
as  amended;  42  U.S.C.  7401.  7411,  7414, 
and  7601. 

V.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (October  4. 1993)).  the  EPA  must 
determine  whether  the  regulatcny  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB),  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlement,  grants, 
user  fees,  or  loan  programs,  or  the  rights 
and  obligation  of  recipients  thereof;  or 
(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  "significant" 
because  none  of  the  fisted  criteria  apply 
to  this  action  (see  Docket  entry  II-A-3). 
Consequently,  this  action  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 

VI.  Compliance  With  Regulatoi-y 
Flexibility  Act 

Under  section  605  of  the  Regulatory 
Flexibihty  Act  of  1980,  5  U.S.C.  601  et 
seq.,  Federal  agencies  are  required  to 
assess  the  economic  impact  of  Federal 
regulations  on  small  entities.  The 
Regulatory  Flexibility  Act  specifies  that 
Federal  agencies  must  prepare  an  initial 


Regulatory  Flexibihty  Analysis  (RFA)  if 
a  proposed  regulation  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  EPA  has  projected  starch  industry 
growth  over  the  short  run,  and 
concludes  that,  with  or  without 
promulgation  of  the  NSPS  being 
proposed  today,  no  small  entity  will  be 
constructing,  reconstructing,  or 
modifying  an  afiiected  starch  facihty. 
The  proposed  regulation  would  apply  to 
a  very  small  number  of  starch  dryers, 
dextrin  roasters,  and  ancillary  starch 
handling  ^id  loading  equipment. 
Therefore,  pursuant  to  the  provisions  of 
5  U.S.C.  605(b),  the  EPA  certifies  that 
this  proposed  rule,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
Docket  entry  II-A-3). 

VII.  Paperwork  Redaction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  to  the  OMB  imder  the 
requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  Information  collection  request 
doomient  has  been  prepared  by  the  EPA 
(ICR.  No.  1706.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch,  EPA  2136, 
401  M  Street,  SW..  Washington,  DC 
20460,  or  by  calfinc  (202)  260-2740. 

PubUc  reporting  Durden  for  this 
collection  of  information  is  estimated  to 
total  approximately  2,413  person-hours 
per  year  over  the  first  3  years  the 
standard  is  in  effect.  This  is  an  average 
of  approximately  90  person-hours  per 
affected  facility  expected  to  be 
constructed  in  this  time  period.  This 
includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Conunents  regarding  the  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information,  including  ' 
suggestions  for  reducing  this  burden 
should  be  sent  to:  Chief,  Information 
Policy  Branch.  EPA  2136,  401  M  Street, 
SW.,  Washington.  DC  20460  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC,  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Responses  to  any  OMB  or  pubfic 
comments  on  the  information  collection 
requirements  contained  in  this  proposal 
will  accompany  the  final  rule. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Starch 
production  plants. 


Dated:  August  31,  1994. 
Jonathan  Z.  Cannon, 
Acting  Administrator. 
IFR  Doc.  94-22136  Filed  9-7-94;  8:45  am) 
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federal  communications 
commission 

47  CFR  Part  73 

[MM  Docket  No.  94-86,  RM-8497] 

Radio  Broadcasting  Services;  Klamath 
Falls,  OR 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  Correction.    . 

SUMMARY:  This  document  contains  a 
correction  to  the  Notice  of  Proposed 
Rule  Making  (MM  Docket  No.  94-86, 
RM-8497).  which  was  published  on 
Monday.  August  1. 1994  (59  FR  38950). 
The  Notice  proposed  the  allotment  of 
Channel  284C1  to  Klamath  Falls,  OR,  as 
the  community's  fourth  local  FM 
broadcast  service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  pubhshed,  the  Notice  reflected  the 
wrong  rulemaking  number  which  needs 
to  be  corrected. 

Correction  of  Publication 

Accordingly,  the  pubUcation  on  July 
25, 1994  of  the  Public  Notice  regulations 
(MM  Docket  No.  94-86)  which  were  the 
subject  of  FR  Doc.  94-18646.  is 
corrected  as  follows: 

On  page  38950,  in  the  first  column, 
under  47  CFR  part  73.  the  rulemaking 
number  is  corrected  to  read  "RM-8497" 
inheuof"RM-8697." 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  94-22082  Filed  9-7-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  19  and  52 
{FAR  Case  92-39] 

Federal  Acquisition  Regulation;  Master 
Subcontracting  Plans 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civifian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  permit 
master  subcontracting  plans  to  be 
written  for  a  3-year  period  and  to 
emphasize  that  it  is  incumbent  upon 
contractors  to  maintain  and  update 
master  plans.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  pursuant  to  Executive 
Order  12866,  dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  November  7, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  SUwts,  NW. 
Room  4037,  Washington.  DC  20405. 
Please  cite  FAR  case  92-39  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Shiriey  Scott  at  (202)  501-0168  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  92-39. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

President  Bush's  memorandum  on 
"Reducing  the  Burden  of  Government 
Regulation"  tasked  selected  agencies 
and  departments  to  review  current 
regulations,  to  identify  those  that 
impose  a  substantial  cost  on  the 
economy,  and  to  make  appropriate 
revisions.  In  response  to  this  direction, 
the  Federal  Acquisition  Regulatory 
Council  solicited  and  received  the  views 
of  various  industry  associations  and  the 
public.  This  amendment  to  FAR 
19.704(b)  and  52.219-9  was  based  on  an 
industry  recommendation. 
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JMI 


B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq., 
because  small  businesses  are  exempt 
from  subcontracting  plan  requirements. 
An  Initial  Regulatory  Flexibihty 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  92-39),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  is  deemed  to  apply  because 
the  proposed  rule  contains  information 
collection  requirements.  This  proposed 
rule  will  result  in  an  estimated  10 
percent  reduction  in  the  number  of 
subcontract  plans  per  year  and 
associated  hours  as  currently  approved 
under  Office  of  Management  and  Budget 
(0MB)  Control  Number  9000-0006, 
Subcontracting  Plans/Subcontracting 
Report  for  Individual  Contracts. 
Accordingly,  a  request  for  approval  of  a 
decrease  in  the  estimated  burden  is 
being  submitted  to  OMB  under  44 
U.S.C.  3501,  et  seq.  Public  comments 
concerning  this  request  will  be  invited 
through  a  subsequent  Federal  Register 
notice. 

List  of  Subjects  in  48  CFR  Parts  19  and 
52 

Govemihent  procurement. 

Dated:  August  31.  1994. 
Albert  A.  Vicchiolla, 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  19  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  19  8uid  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1»-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Section  19.704  is  amended  in 
paragraph  (b)  by  revising  the  second 
sentence  and  adding  a  third  sentence  to 
read  as  follows: 

19.704    Subcontracting  plan  requirements. 

•         •        •         •         * 

(b)  *  •  *  Master  plans  shall  be 
effective  for  a  3-year  period  after 


approval  by  the  contracting  officer; 
however,  it  is  incumbent  upon 
contractors  to  maintain  and  update 
master  plans.  A  master  plan  when 
incorporated  in  an  individual  plan  shall 
apply  to  that  contract  throughout  the 
life  of  the  contract. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Section  52.219-9  is  amended  by 
revising  the  clause  date  to  read 
"(DATE)";  and  revising  paragraph  (f)(2) 
of  the  clause  to  read  as  follows: 

52.219-9    Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan. 


(0  *  •  ' 

(2)  the  Offeror  ensures  that  the  master  plan 
is  updated  as  necessary  and  provides  copies 
of  the  approved  master  plan,  including 
evidence  of  its  approval  to  the  Contracting 
Officer,  and 
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BILLING  CODE  6820-M-M 

48  CFR  Part  46 

[FAR  Case  92-31] 

Federal  Acquisition  Regulation; 
Quality  Assurance  Actions — Electronic 
Screening 

AGENCIES:  Department  of  Defense  (DOD). 
General  Senices  Administration  (OS A), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  revise  the  Federal 
Acquisition  Regulation  (FAR) 
concerning  "Quality  Assurance"  to 
include  definitions  of  the  terms  "latent 
defect"  and  "patent  defect".  This 
proposed  rule  is  the  result  of 
recommendations  made  by  the 
Department  of  Defense  Inspector 
General.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  pursuant  to  Executive 
Order  12866,  dated  September  30. 1993. 

DATES:  Comments  should  be  submitted 
on  or  before  November  7.  1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 


ADDRESSES:  Interested  parties  should    . 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW, 
Room  4037.  Washington.  DC  20405.  . 

Please  cite  FAR  case  92-31  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building. 
Washington.  DC  20405  (202)  501^755. 
Please  cite  FAR  case  92-31. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  June  8,  1992,  the  Department  of 
Defense  Inspector  General  issued  Audit 
Report  92-099,  Quality  Assurance 
Actions  Resulting  from  Electronic 
Component  Screening,  which  included 
a  recommendation  that  the  Defense  FAR 
Supplement  be  revised  to  include 
definitions  of  the  terms  "latent  defect". 
and  "patent  defect".  The  Director  of 
Defense  Procurement  concurred  with 
this  recommendation;  however,  as  both 
terms  are  used  in  the  FAR,  Part  46  of  the 
FAR  is  being  revised  to  include  uniform 
definitions  for  use  by  all  acquiring 
agencies. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601,  et  seq., 
because  it  provides  uniform  definitions 
for  terms  which  are  already  in  use.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et.  seq.  (FAR 
case  92-31),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  efseg. 

List  of  Subjects  in  48  CFR  Part  46 

Government  procurement. 


Dated:  August  31. 1994. 
Alberi  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  46  be  amended  as  set  forth  below: 

PART  46-QUALrrY  ASSURANCE 

1.  The  authority  citation  for  48  CFR 
part  46  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  46.101  is  amended  by 
adding  in  alphabetical  order  the 
definitions  "Latent  defect"  and  "Patent 
defect"  to  read  as  follows: 

§46.101    Definitions. 

•  •        •        •        * 

Latent  defect  means  a  defect  which 
exists  at  the  time  of  acceptance  but 
cannot  be  discovered  by  a  reasonable 
inspection. 

•  *        »        •        • 

Patent  defect  means  any  defect  which 
exists  at  the  time  of  acceptance  and  is 
not  a  latent  defect. 

•  •        *        •        • 

[PR  Doc.  94-22011  Filed  9-7-94;  8:45  am) 

BILUNQ  CODE  6820-34-41 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  638,  642,  and  659 
P.D.  082994D] 

South  Atlantic  Fishery  Management 
Council;  Meetings  and  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  pubUc  meeting,  public 

hearings,  and  public  scoping  meeting; 

request  for  comments. 

SUMMARY:  The  South  AtlanUc  Fishery 
Management  Coimcil  (Council)  is 
holding  pubhc  hearings  to  soUcit 
comments  on  coral-related  issues  and 
on  developing  regulations  for  the  rock 
shrimp  fishery.  A  pubhc  scoping 
meeting  will  be  held  to  solicit 
comments  on  controlled  access  options 
for  Atlantic  Spanish  mackerel  in  the 
exclusive  economic  zone  (EEZ)  and  on 
proposed  Amendment  8  to  the  Fishery 
Management  Plan  for  Coastal  Migratory 
Pelagic  Resources  of  the  Gulf  of  Mexico 
and  South  Atlantic  (FMP). 
DATES:  Written  comments  on  the  coral- 
related  issues  and  on  rock  shrimp 
regulations  must  be  received  by  October 


3, 1994.  Written  comments  on 
controlled  access  options  for  Atlantic 
Spanish  mackerel  and  on  proposed 
Amendment  8  to  the  FMP  must  be 
received  by  October  3,  1994.  See 
SUPPLEMENTARY  INFORMATION  for  times 
and  dates  of  public  hearings  and 
meetings. 

ADDRESSES:  Send  written  comments  to 
Robert  K.  Mahood.  Executive  Director. 
South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  Suite 
306.  Charleston.  SC  29407-4699  (FAX: 
803-769-4520).  See  SUPPLEMENTARY 
INFORMATION  for  locations  of  hearings 
and  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight.  Pubhc  Information 
Officer,  South  Atlantic  Fishery 
Management  Council.  803-571-4366. 
SUPPLEMENTARY  INFORMATION:  Pubhc 
hearings  will  be  held  to  soHcit 
comments  on  coral-related  issues 
concerning  aquaculture  of  hve  rock  and 
octocoral  harvest  in  the  South  Atlantic 
EEZ  and  on  the  effects  of  anchoring 
vessels  in  the  Oculina  Bank  habitat  area 
of  particular  concern  (HAPC).  The 
Oculina  Bank  HAPC  has  been 
designated  recently  as  an  experimental 
closed  area  to  snapper-grouper  fishing 
and  encompasses  a  23  by  4  nautical 
mile  strip  located  approximately  15 
nautical  miles  offshore»at  its  nearest 
point  in  the  vicinity  of  Fort  Pierce.  FL. 
The  Council's  Coral  Advisory  Panel  is 
scheduled  to  meet  on  Saturday. 
September  24, 1994,  Banana  Bay.  4590 
Overseas  Highway.  Marathon.  FL.  to 
discuss  these  topics.  The  public 
hearings  will  be  held  from  7  p.m.  to  10 
p.m.  and  are  scheduled  on  the  following 
dates  at  the  following  locations: 

1.  Monday.  September  19, 1994 — 
Hobday  Ixm  Midtown,  7100  Abercom 
Street.  Savannah,  GA. 

2.  Thursday.  September  22. 1994 — 
Brazilian  Court.  301  Australian  Avenue. 
Pahn  Beach.  FL. 

3.  Friday.  September  23. 1994 — 
Banana  Bay.  4590  Overseas  Highway, 
Marathon,  FL. 

The  Coimcil  is  holding  pubhc 
hearings  to  solicit  comments  on 
developing  regulations  for  the  rock 
shrimp  fishery.  The  main  focus  will  be 
on  area  restrictions  to  prevent  habitat 
damage,  controlling  effort  through 
possible  hcense  limitation,  and 
exploring  shared  management  with  the 
industry.  The  hearings  on  rock  shrimp 
wrill  be  held  from  7  p.m.  to  10  p.m.  and 
are  scheduled  on  the  following  dates  at 
the  following  locations: 

1.  Tuesday,  September  20, 1994 — 
Ponce  de  Leon  Golf  and  Resort,  4000 
U.S.  1  North.  St.  Augustine,  FL. 


2.  Wednesday.  September  21.  1994 — 
Hobday  Iim.  1300  N.  Atlantic  Avenue. 
Cocoa  Beach,  FL. 

A  public  scoping  meeting  will  be  held 
to  sohcit  comments  on  controlled  access 
options  for  the  Atlantic  Spanish 
mackerel  fishery  in  the  South  Atlantic 
EEZ  and  on  proposed  Amendment  8  to 
the  FMP.  TTie  Council  is  considering  the 
following  options  for  controlling  access 
into  the  AUantic  Spanish  mackerel 
fishery:  (1)  no  action;  (2)  community  or 
group-based  quotas;  (3)  territorial  use 
rights  (TURFs);  (4)  effort-limit  conti-ols; 
(5)  hcense  limitation;  (6)  individual 
ti-ansferable  quotas  (ITOs);  (7)  ITQs  with 
a  period  during  which  no  share  sales  are 
allowed;  (8)  ITQs  writh  modifications 
such  as  restrictions  on  sale, 
requirements  for  use,  ownership  caps, 
and  other  possible  modifications;  (9) 
ITQs  with  provisional  hcense  limitation 
period;  and  (10)  nontransferable 
individual  quotas.  The  Council  is  also 
considering  the  following  options  for 
proposed  Amendment  8  to  the  FMP:  (1) 
commercial  trip  limits  for  Atlantic  king 
mackerel;  (2)  Federal  dealer  permits  for 
coastal  pelagics;  (3)  extend  management 
of  cobia  through  the  Mid- AUantic  region 
and  review  cobia  trip  Umits;  (4)  allow 
transfer  at  sea  of  Spanish  mackerel;  (5) 
determine  a  fixed  boundeiry  between 
Gulf  and  South  Atlantic  stocks  of  king 
mackerel;  (6)  develop  alternative 
requirements  for  obtaining  a  coastal 
pelagics  permit,  i.e.,  income,  threshold 
level,  age,  etc.;  (7)  hmit  vessels  to  one 
net  with  a  maximum  length  of  600  yards 
and  one  hour  soak  time  along  either  the 
Florida  coast  or  the  entire  management 
range;  (8)  changes  the  recreational/ 
commercial  allocation  of  Atlantic  group 
Spanish  mackerel;  and  (9)  add  African 
pompano  to  the  management  unit.  The 
pubhc  scoping  meeting  on  controlled 
access  options  for  Atlantic  Spanish 
mackerel  and  on  proposed  Ainendment 
8  to  the  FMP  will  be  held  from  7  p.m. 
to  10  p.m.  on  Wednesday,  September 
28,  1994,  at  the  Hobday  Inn-Sunshine 
Parkway,  7151  Okeechobee  Road,  Fort 
Pierce,  FL. 

The  Council  will  also  sohcit 
additional  public  comments  on  coral- 
related  issues,  rock  shrimp  regulations, 
controlled  access  options  for  Atlantic 
Spanish  mackerel,  and  proposed 
Amendment  8  to  the  FMP  during  its 
October  24-28, 1994,  meeting  at  the 
Holiday  Inn.  1706  N.  Lumina  Avenue, 
Wrightsville  Beach,  NC.  Specific 
meeting  times  will  be  advertised  at  a 
later  date. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxihar>'  aids 
should  be  directed  to  Carrie  Knight  at 
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the  above  Council  address  by  September 
12. 1994. 

Dated:  September  1, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-22060  Filed  9-7-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[Docket  No.  940833-4322] 

Observation  Flights  Over  U.S.  Territory 
Under  the  Treaty  on  Open  Skies 

AGENCY:  Bureau  of  Export 
-Administration,  Commerce.     • 
ACTION:  Notice  and  opportunity  for 
comment. 

SUMMARY:  This  notice  provides 
information  on  the  Treaty  on  Open 
Skies  (Open  Skies)  signed  by  twenty- 
seven  nations  (including  NATO  allies 
and  eleven  East  European  and  former 
Soviet  States)  and  requests  comments 
on  how  observation  flights  under  Open 
Skies  might  affect  the  industrial  sector. 
Open  Skies  is  a  confidence  and  security 
building  measure  that  permits  unarmed 
aerial  data  collection  by  its  parties  in 
order  to  promote  transparency  and 
openness  on  military  forces  and 
activities.  As  a  treaty  party,  the  U.S.  will 
be  subject  to  these  observation  flights  on 
a  limited,  quota  baisis.  The  information 
collected  in  response  to  this  notice  will 
be  used  in  preparing  for  observation 
flights  over  U.S.  territory. 

DATES:  Comments  must  be  received  by 
October  24, 1994. 

ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Toni  Jackson, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Jackson.  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230, 
(202)  482-3351. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Treaty  on  Open  Skies  establishes 
a  regime  of  unarmed  aerial  observation 


flights  over  the  entire  territory  of  its 
participants.  The  treaty  is  designed  to 
enhance  mutual  understanding  and 
confidence  by  giving  all  participants, 
regardless  of  size  a  direct  role  in 
gathering  information  about  military 
activities  of  concern  to  them.  Open 
Skies  is  the  most  wide-ranging 
international  effort  to  date  to  promote 
openness  and  transparency  of  military 
activities  and  to  facilitate  the 
monitoring  of  compliance  with  arms 
control  agreements. 

The  U.S.  was  an  original  signatory  to 
the  treaty  in  1992  and  deposited  its 
instrument  of  ratification  in  December^ 
1993.  Entry  into  force  (EIF)  is  expected 
in  late  1994/early  1995.  Treaty 
signatories  include  all  NATO  nations, 
the  East  European  members  of  the 
former  Warsaw  Pact,  Ukraine,  Georgia 
and  Kypgyzstan,  and  the  Russia/Belarus 
group  of  states  parties. 

Basic  Elements  of  the  Treaty  en  Open 
Skies 

Territory 

The  Treaty  specifies  that'all  the 
territory  of  its  participating  states  is 
open  to  observation.  Countries  being 
observed  may  not  restrict  observation 
flights  for  national  security  reasons, 
only  for  legitimate  reasons  of  flight 
safety.  Open  Skies  observation  flights 
will  take  precedence  over  regular  air    ' 
traffic. 

Quotas 

Each  participant  has  agreed  to  an 
annual  quota  of  observation  flights  it  is 
willing  to  receive  over  its  own 
territory — its  passive  quota  of 
observation  flights.  Each  participant 
may  conduct  as  many  observation 
flights^its  active  quota — as  its  passive 
quota.  The  full  passive  quota  for  the 
U.S.  is  42  flights.  During  the  phase-in 
period,'  countries  will  have  to  accept 
only  seventy-five  percent  of  their 
passive  quotas.  Thus,  the  initial  U.S. 
passive  quota  is  31  flights.  For  the  first 
year  of  the  treaty's  operation,  only  4  of 
the  31  potential  flights  over  the  U.S. 
were  requested,  all  by  RussiaVBelarus 
(shared  quota).  Active  quota 
distributions  will  be  reviewed  annually 
by  the  treaty  parties  in  the  treaty's 


'  The  phase-in  period  is  from  entry  into  force  of 
the  treaty  until  31  December  of  the  third  year 
following  the  year  in  which  entry  into  force  occurs. 


implementation  organization,  the  Open 
Skies  Consultative  Commission. 

Aircraft 

The  treaty  calls  for  the  use  of  fixed- 
wing  aircraft.  The  U.S.  Open  Skies 
aircraft  is  a  modified  WC-135B  aircraft 
(a  mihtary  version  of  the  Boeing  707), 
which  the  U.S.  now  calls  an  OC-135B. 
States  parties  may  choose  their  own 
airframes,  but  the  sensors  that  are  used 
must  meet  treaty  standards. 

Sensors  •*- 

Sensorsallowed  on  board  the  aircraft 
may  come  from  four  sensor  categories. 
Observing  parties  are  not  required  to 
utilize  all  the  sensors  if  they  do  not 
wish  to.  The  sensor  categories  and 
limits  a^eed  upon  in  the  treaty  are: 

1.  Optical  panoramic  and  framing 
cameras  (no  better  than  30  centimeters 
or  12  inches  resolution); 

2.  Video  cameras  with  real-time 
display  (no  better  than  30  centimeters  or 
12  inches  resolution); 

3.  Infra-red  Une-scanning  (IRLS) 
devices  (no  better  than  50  centimeters  or 
20  inches  resolution); 

4.  Sideways-looking  synthetic 
aperture  radar  (SAR)  (no  better  than  3 
meters  or  10  feet  resolution); 

All  equipment  used  in  Open  Skies 
must  be  commercially  available  to  all 
participants. 

Sensor  resolution  is  a  function  of 
aircraft  altitude  and  the  sensor's 
mechanical  capabifities,  thus  the 
altitude  may  vary  with  the  tj'pe  of 
sensor  being  used — so  long  as  the 
minimum  resolutions  are  not  exceeded. 
While  the  precise  sensor/altitude 
combinations  that  will  occur  over  an 
area  will  not  be  known  in  advance  of 
the  flight,  one  or  more  of  the  following 
could  be  in  use  throughout  an 
observation  flight:  Video  and  IRLS 
sensors  could  be  employed  at  altitudes 
as  low  as  1000  meters  (3300  feet). 
Framing  cameras  will  normally  be  used 
between  1000  and  2600  meters  (3300 
and  8500  feet).  The  panoramic  camera  is 
expected  to  be  used  at  or  above  8000 
meters  (26000  feet)  altitude.  SAR  may 
be  used  at  varying  altitudes. 

The  Open  Skies  aircraft  is  not 
permitted  to  loiter  over  or  circle  any 
point. 

Timelines 

The  observing  party  is  required  to 
notify  the  observed  party  of  its  intentio.T 
to  conduct  an  observation  flight  no  less 
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than  72  hours  prior  to  the  estimated 
time  of  arrival  at  the  point  of  entry.  The 
period  from  the  estimated  time  of  arrival 
at  the  point  of  entry  until  completion  of 
the  observation  flight  may  not  exceed  96 
hours. 

Data  Availability 

The  treaty  provides  that  the  observing 
state  will  provide  a  copy  of  the  data  it 
collects  during  an  overflight  to  the 
observed  state.  All  other  states  parties 
also  have  the  right  to  the  data  collected 
by  the  observing  state,  on  request.  Data 
collected  by  sensors  during  observation 
flights  shall  be  used  exclusively  for  the 
attainment  of  the  purposes  of  this  treaty. 

Submission  of  Comments 

The  Department  of  Commerce 
encourages  interested  entities  to  submit 
comments  on  the  extent  to  which  Open 
Skies  overflights  might  affect  the  U.S. 
industrial  sector.  Specifically,  the 
Department  is  interested  in  soliciting 
the  following  types  of  comments: 

A.  The  need  for  short  notice  advance 
notification  of  observation  flights; 

B.  The  reasons  why  such  notiHcation 
would  be  required,  i.e..  to  prevent 
disclosure  of  proprietary  information; 

C.  Any  other  comments,  suggestions, 
or  questions  industry  might  have  that 
would  be  useful  as  we  prepare  for  Open 
Skies  implementation. 

Understanding  possible  industry 
concerns  will  help  the  Department  in 
evaluating  the  need  for  future  industry 
notification.  Because  of  the  importance 
of  this  notice,  comments  should  be 
submitted  as  soon  as  possible  during  the 
forty-five  day  comment  period  provided 
by  this  notice. 

The  Department  will  accept 
comments  or  information  accompanied 
by  a  request  that  part  or  all  of  the 
material  submitted  be  treated 
confidentially  because  of  its  proprietary 
nature  or  for  any  other  reason.  The 
information  for  which  confidential 
treatment  is  requested  should  be    ^ 
submitted  separately  from  any  non- 
confidential Information.  The  top  of 
eacii  page  should  be  marked  with  the 
term  "Confidential  Information". 
Confidential  submissions  must  include 
a  statement  from  the  submitter  that  the 
material  is  commercial  or  financial 
information  which  the  submitter  does 
not  customarily  release  to  the  public.  A 
non-confidential  summary  must 
accompany  such  submissions  of 
confidential  information.  The 
Department  will  make  the  summary 
available  for  public  inspection. 

The  Department  will  hold  information 
marked  as  "Confidential"  and 
accompanied  by  this  statement  in 
•  onfidence  to  the  extent  allowed  by  law. 


All  other  information  received  in 
response  to  this  notice  will  be  a  matter 
of  public,  record  and  will  be  available 
for  public  inspection  and  copying.  In 
the  interest  of  accuracy  and 
completeness,  the  Department  requires 
comments  in  written  form.  If  oral 
comments  are  received  they  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying. 

The  public  record  of  information 
received  in  response  to  this  notice  will 
be  maintained  in  the  Bureau  of  Export 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4525,  Department  of  Commerce, 
14th  Street  and  Pennsylvania  Avenue, 
NW..  Washington.  DC'20230.  Records  in 
this  facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  he  inspected  and 
copied  in  accordance  with  the 
regulations  published  in  part  4  of  title 
15  of  the  Code  of  Federal  Regulations. 

Information  about  the  inspections  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Edward  J.  Lingelbach. 
Freedom  of  Information  Officer,  Bureau 
of  Export  Administration,  at  the  above 
address  or  by  calling  (202)  482-5653. 

Dated:  September  1.  1994. 
SueE.  Eckert, 

Assistant  Secretary  for  Export 
A  dm  inistration. 

jFR  Doc.  94-22172  Filed  9-7-94;  8:45  am) 
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Bureau  of  Export  Administration 

[Docket  Nos.  1624-01. 1624-02, 1624-03, 
1624-61, 1624-62, 1624-63] 

In  the  Matters  of:  Michael  M.  Winkler. 
President.  Syscom  U.S.A.,  Inc..  3409  Rose 
Avenue.  Ocean  Industrial  Park.  Ocean.  New 
lersey  07712.  and  Syscom  U.S.A..  Inc.,  3409 
Rose  Avenue.  Ocean  Industrial  Park,  Ocean, 
New  jersey  07712.  and  Syscom  Winkler, 
GmbH.  Truebner  Strasse  40,  6900  Heidelberg. 
Federal  Republic  of  Germany,  and  Winkler 
Electronics,  Inc..  3409  Rose  Avenue.  Ocean. 
New  Jersey  07712.  and  Winkler  GmbH, 
Truebner  Strasse  40, 6900  Heidelberg. 
Federal  Republic  of  Germany,  and  Syscom 
GmbH.  Truebner  Strasse  40.  6900  Heidelberg. 
Federal  Republic  of  Germany.  Respondents. 

Order 

Whereas,  on  June  30, 1986,  the  then- 
Assistant  Secretary  for  Trade 
Administration,  Paul  Freedenberg. 
entered  an  Order  against  Michael  M. 
Winkler.  Syscom  Winkler,  U.S.A.,  Inc. 
and  Syscom  Winkler,  GmbH  (hereinafter 
referred  to  collectively  as  the  "denied 
parties"),  denying  each  party  all  export 
privileges  for  a  period  of  20  years  based 
on  a  finding  that  each  had  violated  the 


Export  Administration  Act  of  1979,  as 
amended  (currently  codified  at  50 
U.S.C.A.  app.  §§2401-2420  (1991. 
Supp.  1993,  and  Pub.  L.  No.  103-227. 
July  5, 1994))  (the  Act,'  and  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799 
(1994))  (the  Regulations)  (51  FR  24569 
(July  7, 1986)); 

Whereas,  to  prevent  evasion  of  the 
Order  by  the  denied  parties,  by  Order  of 
July  7, 1986.  then-Assistant  Secretary 
Freedenberg  amended  the  Jime  30. 1986 
Order  to  make  its  provisions  applicable 
to  the  following  persons,  related  to  the 
denied  parties  in  the  conduct  of  trade  or 
related  services:  Winkler  GmbH. 
Syscom  GmbH  and  Winkler  Electronics. 
Inc.  (51  FR  25081  (July  10.  1986)); 

Whereas,  the  Department  represented 
that  it  has  reason  to  believe  that,  as  of 
August  22. 1991.  Syscom  U.S.A.,  Inc.  no 
longer  operates  as  a  business;  that 
Syscom  Winkler.  GmbH  was  liquidated 
on  October  1.  1986;  that  Winkler 
Electronics,  Inc.  filed  a  voluntary 
petition  in  bankruptcy  under  Chapter  7 
on  January  16.  1984.  and  no  longer 
operates  as  a  business;  that  Winkler 
GmbH — Truebner  Strasse  and  Syscom 
GmbH  are  not  currently  Usted  in  the 
Official  Trade  Register  at  the  Heidelberg 
District  Court;  and  that  Michael  M. 
Winkler  died  in  1990; 

Whereas,  based  on  the  representations 
made  by  the  Department  and  the  unique 
circumstances  surrounding  these 
matters.  I  find  that  it  is  inappropriate  to 
maintain  respondents"  status  on  the  list 
of  denied  parties: 

Accordingly,  it  is  hereby  ordered  that 
the  Orders  of  June  30, 1986  and  July  7. 
1986  are  vacated. 

This  Order,  which  is  effective 
immediately,  shall  be  published  in  the 
Federal  Register. 

Entered  this  31st  day  of  August.  1994. 
William  A.  Reinsch, 

Under  Secretary  for  Export  Administration. 
|FR  Doc.  94-22074  Filed  9-7-94;  8:45  ami 
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Foreign-Trade  Zones  Board 
[Docket  28-94] 

Foreign-Trade  Zone  9 — Honolulu,  HI; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Department  of  Business. 
Economic  Development  &  Tourism  of 
the  State  of  Hawaii,  grantee  of  Foreign- 


'  The  Act  expired  on  August  20.  1994.  Executive 
Order  12924  (59  Fed.  Reg  43437.  August  23.  1994) 
continued  ttie  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.V  SS 1701-1 706  (1991)). 


Trade  Zone  9,  requesting  authority  to 
expand  the  zone  to  include  additional 
sites  on  the  island  of  Oahu,  within  the 
Honolulu  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  August  24, 1994. 

On  February  15. 1965.  the  Board 
authorized  the  State  of  Hawaii  to 
establish  a  foreign-trade  zone  in  the  City 
and  County  of  Honolulu,  on  the  island 
of  Oahu,  (Board  Order  65,  30  FR  2377, 
2/20/65).  The  zone  project  has  been 
expanded  five  times  (Boeu-d  Orders  188, 
359,  399,  580  and  581),  and  it  currently 
consists  of  five  sites  on  three  of  the 
State's  islands.  Site  I  (17  acres)  at  Pier 
2  in  Honolulu  Harbor;  Site  2  (1,050 
acres)  at  the  James  Campbell  Industrial 
Park,  Ewa  (Oahu);  Site  3  (109  acres)  at 
the  Mililani  Technology  Park,  Mililani 
(Oahu):  Site  4  (60  acres)  at  the  Maui 
Research  and  Technology  Park,  Kihei 
(Maui);  and.  Site  5  (31  acres)  at  the  Hilo 
Industrial  Park,  Hilo  (island  of  Hawaii). 
The  State  is  now  requesting  authority 
to  further  expand  the  general  purpose 
zone  to  include  three  non-contiguous 
sites  (44  acres — proposed  Sites  6-8)  on 
the  island  of  Oahu.  Proposed  Site  6  [27 
acres)  would  involve  the  aviation 
fueling  facihties  at  Honolulu 
International  Airport,  including  the 
tanker  terminal  at  Pier  51  (Sand  Island), 
the  bulk  storage  area  for  fuel  storage 
tank  facilities  at  Sand  Island  Access 
Road  and  Mokauea  Street,  the  airport 
fuel  storage  facihty  at  3181  &  3201 
Aolele  Street,  airport  fueling  stations 
and  pipehnes  connecting  the  facihties. 
The  land  is  ovraed  by  the  State  of 
Hawaii  but  under  long-term  lease  to  the 
Hawaii  Fueling  Facilities  Corporation 
(HFFC).  (A  portion  of  the  Aolele  Street 
fuel  storage  facihty  (42,000  sq.  ft.)  is 
currently  part  of  Subzone  9A,  but  this 
proposal  would  make  it  part  of  the 
general-purpose  zone.)  Proposed  Site  7 
(7  acres)  is  at  Unicold  Corporation's 
pubhc  cold-storage  distribution 
facihties  in  the  Airport  Industrial 
complex  at  3140  Ualena  Street, 
Honolulu.  It  is  owned  by  Loyalty 
Development  Co.  but  under  long-term 
lease  to  Unicold  Corp.  Proposed  Site  8 
(10  acres)  woidd  include  the  Hawaii 
Convention  Center  located  at  Kalakaua 
Avenue  and  Kapiolani  Boulevard, 
Honolulu.  The  site  is  owned  by  the 
State  of  Hawaii. 

No  manufacturing  approvals  are  being 
sought  for  either  site  at  this  time.  Such 
approvals  would  be  requested  from  the 
Board  on  a  case-by-case  basis. 


In  accordance  with  the  Board's 
regulations  (as  revised.  56  FR  50790- 
50808,  10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
-  Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  Address 
below.  The  closing  period  for  their 
receipt  is  [60  days  from  date  of 
pubhcation].  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
dtiring  the  subsequent  15-day  period  (to 
(75  days  from  date  of  publication]). 

A  copy  of  the  application  and 
accompanying  exhibits  will  b>e  available 
for  pubhc  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 
Office,  300  Ala  Moana  Boulevard, 
Room  4106,  Honolulu,  Hawaii  96850 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  September  1, 1994. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 
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International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  of  Cold-Rolled 
and  Corrosion  Resistant  Carbon  Steel 
Flat  Products  and  Certain  Cut-To-Length 
Carbon  Steel  Plate  from  Various 
Countries. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
antidumping  duty  (AD)  and 
countervailing  duty  (CVD)  orders  on 
cold-rolled  and  corrosion  resistant 
carbon  steel  flat  products  and  certain 
cut-to-length  carbon  steel  plate  fhjm 
various  countries  with  August 
anniverseU7  dates.  In  accordance  with 
the  Department's  Regulations,  we  are 
initiating  these  administrative  reviews. 
EFFECTIVE  DATE:  September  8,  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Price.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  telephone:  (202) 
482-2104. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)  and  355.22(a)  (1994).  for 
administrative  reviews  of  various 
antidumping  and  countervaihng  duty 
orders  with  August  anniversary  dates. 

Because  the  number  of  countries  and 
companies  involved  in  these  cases  is 
extraordinarily  large,  the  Department 
"has  decided  to  do  the  following:  First, 
the  Department  will  issue  single 
administrative  protective  orders  (APO) 
covering  the  consoUdated  AD  or  CVD 
records  for  each  country.  Second, 
although  there  are  separate  AD  case 
numbers  and  separate  reviews  that  will 
be  conducted  for  each  class  or  kind  of 
merchandise,  we  will  combine — as  was 
done  in  the  investigation — the  records 
of  each  class  or  kind  of  merchandise 
into  a  lead  case  record  for  each  country. 
The  lead  AD  case  numbers  for  each 
country  are:  Australia  (A-602-803). 
Canada  (A-122-820).  Finland  (A-405- 
802),  Germany  (A-428-813),  Korea  (A- 
580-814),  the  Netherlands  (A-421-803), 
and  Sweden  (A-401-805).  For  example, 
parties  participating  in  any  of  AD  cases 
on  steel  products  from  France  should 
file  their  submissions  under  case 
number  A-427-806,  which  is  the  lead 
case  number  for  France.  This  is  not  an 
issue  for  the  CVD  orders  because  there 
is  only  one  case  number  for  each 
country  subject  to  a  CVD  order. 
However,  all  appropriate  case  numbers 
should  continue  to  appear  on  each 
document.  In  addition,  the  Department 
requires  parties  fihng  documents  that 
relate  to  all  steel  cases  to  submit 
comments  to  the  General  Issue  files, 
public  version  only  (A-1 00-003  and  C- 
100-004). 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  the 
following  antidimiping  and 
countervailing  duty  orders.  We  intend 
to  issue  the  final  results  of  these  reviews 
not  later  than  August  31, 1995.  The 
following  hst  consists  of  administrative 
reviews  requested.  However,  the 
Department  may  determine  at  a  later 
date  to  collapse  some  related  parties. 
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Antidumping  duty  proceedings 


List  of  Ckxnpanies  t)y  Country 

AUSTRAUA  (A-602-803): 

A-602-803  Certain  Corrosion-Resistant  Cartxsn  Steel  Flat  Products: 

Australian  Nationai  Industries  Ltd.,  A-602-e03 _ 

CANADA  (A-1 22-820): 

A-1 22-822  Certain  Corrosion-Resistant  Carton  Stee)  Flat  Products: 

Continuous  Cotour  Coat,  Ltd.,  A-122-822  

Dofasco  Inc..  A-122-822 '. .— 

Sorevco.  Inc..  A-122-822 ^ . 

Stetco.  Inc..  A-122-822  , ^^-. 

A-1 22-823  Certain  Cut-to-Length  Cartx>n  Steel  Plate: 

AJgoma  Steel  Inc..  A-122-623  ~ ~ - 

IPSCO.  Inc.  A-122-623 — .-. : 

lulanitoba  Rolling  Mills,  A-1 22-823 .-. - - ~ 

Stelco.  Inc..  A-1 22-823  ■ 

FINLAND  (A-405-802): 

A-406-802  Certain  Cut-to-Lengtti  Carbon  Steel  Plate: 

Rautaaiukki  Oy,  A-406-802 

GERMANY  (A-428-813): 

A-428-814  Certain  Coid-Rolled  Cartwn  Steel  Flat  Products: 

CD.  Walztwiz.  A-428-S14  „ 

J.N.  Eberte  &  Cie.  GmBH,  A-428-814 - — 

RoclilHiger  Kaltwalzwerk,  KG,  A-42&-814  _ :... 

Thyssen  Stahl  AG,  A-428-814 , 

A-428-816  Certain  Cut-to-Length  Cartwn  Steel  Plate: 

DiHinger  Hijltenwertce.  A-428-816 ~ 

KOREA  (A-680-814): 

A-580-815  Certain  Cold-Rolled  Carbon  Steel  Flat  Products: 

Dongbu  Steel  Co.,  Ltd..  A-580-815 

Uraon  Steel  Manufacturing  Co..  Ltd..  A-580-815 

A-680-816  Certain  CorrosiorvResistant  Carbon  Steel  Flat  Products: 

Dongbu  Steel  Co..  Ltd..  A-580-816 

Union  Steel  Manufacturing  Co..  Ltd.,  A-580-816  

Pohang  Coated  Steel  Co.,  Ltd.,  A-580-816  

Dongkuk  International,  Inc.,  A-580-816 _ .- - 

THE  NETHERLANDS  {A-421-603): 

A-421-804  Certain  Cold-Rolled  Carbon  Steel  Flat  Products: 

Hoogovens  Grop  BV,  A-421-e03 

SWEDEN  (A-401-806): 

A-401-805  Certain  Cut-to-Lengtti  Cartxjn  Steel  Plate: 

Svenskt  Stal  AS.  A-401-605 


Period  to  be  reviewed 


02/04/93-07/31/94 


02A)4/93-07/31/94 
02/04/93-07/31/94 
02/04/93-07/31/94 
02/04/93-07/31/94 

02/04/93-07/31/94 
07/09/93-07/31/94 
02/04/93-07/31/94 
02/04/93-07/31/94 


02/04/93-07/31/94 


08/18/93-07/31/94 
08/18/93-07/31/94 
08/18/93-07/31/94 
08/18/93-07/31/94 

02/04/93-07/31/94 


08/18/93-07/31/94 
08/18/93-07/31/94 

02/04/93-07/31/94 
02/04/93-07/31/94 
02/04/93-07/31/94 
02/04/93-07/31/94 


08/18/93-07/3^/94 


02/04/93-07/31/94 


Countervailing  duty  procedures 

List  of  Countries 

Certain  Cut-to-Length  Carbon  Steel  Plate: 

Belgium,  C-423-806 : 

Gemnany,  C-428-81 7  

Spain,  C-469-804  .^ 

Sweden.  C-401  -804 

Mexico.  C-20 1-8 10 

Certain  Corrosion-Resistant  Cartjon  Steel: 

France,  C-427-810 


Period  to  be  reviewed 


12/07/92- 
12/07/92- 
12/07/92- 
12/07/92- 
12/07/92- 


12/31/93 
1Z'31/93 
12/31/93 
12/31/93 
12/31/93 


12/07/92-12/31/93 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 


Dated:  September  2. 1994. 
foseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[PR  Doc.  94-22186  Filed  9-7-94;  8:45  am) 
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♦ 
Extruded  Rubber  Thread  From 

Malaysia;  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 


administrative  review  of  the 
countervailing  duty  order  on  extruded 
rubber  thread  from  Malaysia  for  the 
period  January  1.  1992  through 
December  31. 1992.  We  preliminarily 
determine  the  net  subsidy  to  be  3.27 
percent  ad  valorem  for  all 
manufacturers  and  exporters  of 
Malaysian  extruded  rubber  thread.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 

EFFECTIVE  DATE:  September  8.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  OUvas  or  Chris  Jimenez.  OfGce 
of  Countervailing  CompUance,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  3, 1993,  the  Department 
pybhshed  in  the  Federal  Register  a  ^ 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  (58  FR  41239) 
of  the  countervailing  duty  order  on 
extruded  rubber  thread  from  Malaysia 
(57  FR  38472:  August  24, 1992).  On 
October  29, 1993,  respondents  Heveafil 
Sdn.  Bhd.  (Heveafil).  Fihnax  Sdn.  Bhd. 
(Filmax).  Rubberflex  Sdn.  Bhd. 
(Rubberflex).  and  Filati  Lastex  .     -  -- 
Elastofibre  Sdn.  Bhd.  (Filati),  requested 
an  administrativfr  review  of  the  order. 
We  initiated  the  review  for  the  period 
January  1, 1992  through  December  31. 
1992.  on  September  30. 1993  (58  FR 
51053).  The  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  extruded  rubber  thread 
from  Malaysia.  Extruded  rubber  thread 
is  defined  as  vulcanized  rubber  thread 
obtained  by  extrusion  of  stable  or 
concentrated  natiual  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm,  which  is  0.007  inch  or  140 
gauge,  to  1.42  mm.  which  is  0.056  inch 
or  18  gauge,  in  diameter.  Such 
merchandise  is  classifiable  under  item 
number  4007.00.00  of  the  Harmonized 
Tariff  Schedule  (HTS).  The  HTS  item 
number  is  provided  for  convenience  and 
Customs  purposes.  The  vmtten 
description  remains  dispositive. 

The  period  of  review  is  January  1 . 
1992  through  December  31.  1992.  This 
review  covers  four  companies  and  13 
programs.  Two  related  companies 
participated  in  the  review. 


Calculation  Methodology  for 
Assessment  and  Deposit  Piuposes 

We  calculated  the  benefits  pursuant  to 
section  355.51  of  the  Department's 
Proposed  Substantive  Countervailing 
Duty  Regulations  (Proposed 
Regulations)  (54  FR  23366;  May  31, 
1989).  First,  we  calculated  a  coimtry- 
wide  rate,  wei^-everaging  the  benefits 
received  by  the  four  companies  subject 
to  review  to  determine  the  overall 
subsidy  &x)m  all  countervaihng 
programs  benefitting  exports  of  subject 
merchandise  to  the  United  States. 
Because  the  country-wide  rate  was 
above  de  minimis,  as  defined  by  19  CFR 
355.7  (1993).  we  proceeded  to  the  next 
step  in  our  analysis  and  examined  the 
ad  valorem  rate  we  calculated  for  each 
company  for  all  countervailable  - 
programs  to  determine  whether 
individual  company  r^es  differed 
significantly  ttom  the  weighted-average 
country-wide  rate.  In  calculating  the 
individual  company  rates  described 
above,  only  one  rate  was  calculated  for 
Heveafil  and  Filmax  because  Heveafil 
and  Filmax  are  related  parties. 

None  of  the  companies  received 
aggregate  benefits  which  were 
significantly  different  within  the 
meaning  of'l9  CFR  355.22(d)(3)(i). 
Therefore,  the  coimtry-wide  rate  is 
based  on  the  weight-averaged  aggregate 
benefits  received  by  the  companies 
subject  to  this  review. 

Analysis  of  Programs 

1.  Pioneer  Status 

Pioneer  status  is  a  tax  incentive 
offered  to  promote  investment  in  the 
manufacturing,  toiuist,  and  agricultiu^l 
sectors.  Pioneer  status  was  first 
introduced  under  the  Pioneer  Industries 
(Relief  from  Income  Tax)  Ordinance  of 
1958.  This  ordinance  was  replaced  by 
the  Investment  Incentives  Act  (HA)  of 
1968,  which  was  subsequently  replaced 
bv  the  Promotion  of  Investment  Act 
(PIA)  of  1986.  Under  the  IIA  and  the 
PIA,  the  Minister  of  International  Trade 
and  Industry'  may  determine  products  or 
activities  to  be  pioneer  status  products 
or  activities. 

Companies  petition  for  pioneer  status 
for  products  or  activities  that  have 
already  been  approved  and  listed  as 
pioneer  products.  Once  a  company 
receives  pioneer  status,  its  profits  from 
the  designated  product  or  activity'  are 
exempt  from  the  corporate  income  tax, 
the  development  tax.  and  the  dividend 
tax  for  a  period  of  five  years,  with  the 
possibility  of  an  extension  for  an 
additional  five  years.  The  five-year 
extension,  however,  was  abolished 
effective  October  1,  1991.  Furthermore, 
the  computation  of  capital  allowances. 


which  are  normally  deducted  against 
the  adjusted  income,  are  postponed  to 
the  post-tax  hofiday  period. 

In  evaluating  a  project  for  pioneer 
status,  the  Malaysian  Industrial 
Development  Authority  (MIDA)  will 
generally  consider  whether: 

(1)  The  product  is  being  produced  on 
a  commercial  scale  suitable  to  the 
economic  requirements  or  development 
of  the  coxmtry, 

(2)  There  are  prospects  for  further 
development,  and 

(3)  Tne  f)roduct  or  activity  meets  the 
national  and  strategic  requirements  of 
Malaysia. 

Specifically.  MIDA  officials  consider 
12  essential  criteria  to  evaluate  whether 
a  particular  company  should  receive 
pioneer  status.  Two  of  these  12  criteria 
address  the  export  potential  of  the 
proposed  product  or  activity:  (IfThe 
government  considers  if  the  applicant 
has  made  a  case  for  e.xport  markets  to 
absorb  the  excess  above  the  existing 
demand  and  (2)  the  government 
considers  whether  the  project  saves 
foreign  exchange  through  substitution  of 
imports  and.  alternatively,  whether  it 
earns  considerable  foreign  exchange  by 
exporting  a  substantial  part  of  its 
output.  The  other  10  criteria  address 
domestic  factors  and  are,  therefore, 
export  "neutral". 

Only  in  cases  where  the  export 
criteria  carry  predominant  weight  is  the 
program  countervailable.  Where  pioneer 
status  is  conferred  on  a  company 
because  it  has  been  determined  that  the 
domestic  market  is  saturated  and  will 
no  longer  support  additional  producers 
and  because  that  company  agrees  to 
export  a  certain  percentage  of  its 
production,  the  program  conveys  an 
export  subsidy,  regardless  of  the  other 
"neutral"  criteria  the  company  is 
required  to  meet.  This  is  because  the 
company  is  clearly  being  approved  due 
to  the  fact  it  will  export  and  because 
receipt  of  benefits  becomes  contingent 
on  export  performance.  In  the  Final 
Affirmative  Counten'ailing  Dut\- 
Determination  and  Counten-ailing  Duty 
Order:  Extruded  Rubber  Thread  From 
Malaysia  (57  FR  38472;  August  25, 
1992J  Malaysian  Rubber  Thread  Final 
Determination,  we  determined  that 
pioneer  status  was  granted  to  Rubberflex 
based  on  its  obligation  to  export. 
Therefore,  the  Department  foimd  the 
program  to  be  counter\'ailable  with 
respect  to  that  company.  Rubberflex 
continues  to  hold  pioneer  status. 

In  this  review,  we  reviewed  the 
pioneer  status  of  Filati  and  Filmax  to 
determine  whether  the  program  is  also 
counter\-ailable  vdth  respect  to  those 
two  companies.  (Heveafil's  pioneer 
status  expired.)  We  verified  that  both  of 
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those  companies  were  granted  pioneer 
status  based  on  a  commitment  that  they 
would  export  a  majority  of  their 
production.  Therefore,  we  preliminarily 
find  this  program  also  countervailable 
with  respect  to  Filati  and  Filmax. 

To  determine  the  benefit,  we 
calculated  the  tax  savings  from  this 
program  during  the  review  period  and 
divided  that  by  total  exports.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  from  this  program  to  be  2.05 
percent  ad  valorem  for  all 
manufacturers  and  exporters  in 
Malaysia  of  extruded  rubber  thread. 

2.  Export  Credit  Refinancing  (ECR) 
Program 

The  ECR  program  was  established  in 
order  to  promote:  (1)  exports  of 
manufactured  goods  and  agricultural 
food  products  that  have  significant 
value-added  and  high  local  content.  (2) 
greater  domestic  lii^ges  in  export 
industries,  and  (3)  easy  access  to  credit 
facilities.  In  order  to  accomplish  this, 
the  Bank  Negara  Malaysia,  the  central 
bank  of  Malaysia,  provides  pre- 
shipment  and  post-shipmentjinancing. 
Pre-shipment  financing  is  a  line  of 
credit  based  on  the  previous  12  months' 
export  performance,  and  cannot  be  tied 
to  specific  sales  in  specific  markets. 
Post-shipment  financing  is  order^based 
which  is  provided  for  specific  sales  to 
specific  markets. 

The  Department  determined  that  this 
program  was  countervailable  in  the 
Malaysian  Rubber  Thread  Final 
Determination  because  receipt  of  loans 
under  this  program  was  contingent 
upon  export  performance,  and  the  loans 
were  provided  at  preferential  interest 
rates.  We  verified  that  all  four 
companies  used  both  pre-shipment  and 
post-shipment  ECR  loans. 

In  order  to  determine  whether  these 
loans  were  provided  at  preferential 
rates,  we  compared  the  interest  rate 
charged  to  a  benchmark  interest  rate.  It. 
is  our  practice  to  select  the  predominant 
source  of  short-term  financing  in  the 
country  as  our  benchmark  for  short-term 
loans.  See  %  355.44(b)(3)  of  the  Proposed 
Regulations. 

In  Malaysia,  overdrafts  and  term  loans 
offered  by  commercial  banks  are  the 
predominant  form  of  short-terra 
financing.  The  average  interest  rates  for 
these  types  of  financing,  however,  are 
not  individually  available.  Therefore, 
we  have  used  as  our  benchmark  for  ECR 
loans  the  average  conmiercial  bank 
lending  rate  as  an  estimate  of  these 
predominant  short-term  lending  rates. 

Because  the  pre-shipment  loans  were 
not  shipment-specific,  we  included  all 
loans  on  which  interest  was  paid  during 
the  review  period  in  our  calculations. 


Because  the  post-shipment  ECR  loans 
were  shipment-specific,  we  included  in 
our  calculations  only  those  loans  used 
to  finance  exports  of  extruded  rubber 
thread  to  the  United  States. 

We  calculated  the  benefit  by 
comparing  the  amount  of  interest 
actually  paid  on  the  pre-  and  post- 
shipment  loans  during  the  review 
period  with  the  amount  that  would  have 
been  paid  at  the  benchmark  rate  of  10.83 
percent.  The  difference  between  those 
amounts  is  the  benefit.  We  then  divided 
each  company's  interest  savings  by  that 
company's  total  exports,  in  the  case  of 
pre-shipment  loans,  because  they 
applied  to  all  exports,  or  by  its  exports 
to  the  United  States,  in  the  case  of  post- 
shipment  loans,  because  they  applied  to 
specific  shipments  to  the  United  States. 
On  this  basis,  we  preliminarily 
determine  the  net  subsidy  for  pre- 
shipment  loans  to  be  0.33  percent  for  all 
manufacturers  or  exporters.  For  post- 
shipment  loans,  we  preliminarily 
determine  the  rate  to  be  0.30  percent  for 
all  manufacturers  and  exporters  in 
Malaysia  of  extruded  rubber  thread. 

3.  Abatement  of  Income  Tax  Based  on 
the  Ratio  of  Export  Sales  to  Total  Sales 

The  ILA  provided  for  an  abatement  of 
income  tax  based  on  the  ratio  of  export 
sales  to  total  sales.  This  law  was 
repealed  effective  January  1,  1986,  and 
replaced  by  the  PIA.  Among  other 
incentives,  the  new  law  also  provides  an 
abatement  of  income  tax  based  on 
export  performance.  Specifically,  a 
portion  of  income,  equal  to  50  percent 
of  the  ratio  of  export  sales  to  total  sales, 
is  exempt  from  income  tax.  This 
program  is  not  available  to  companies 
still  participating  in  programs  under  the 
repealed  IIA  or  to  companies  granted 
pioneer  status  or  an  investment  tax 
allowance  under  the  PIA.  Because  this 
program  is  limited  to  exporters,  we 
determined  this  program  to  be 
countervailable  in  the  Malaysian  Rubber 
Thread  Final  Determination. 

We  verified  that  only  Heveafil 
claimed  this  tax  abatement  on  its 
income  tax  return  filed  during  the 
review  period.  Heveafil  contends  that 
this  tax  abatement  did  not  benefit 
exports  of  the  subject  merchandise  to 
the  United  States.  This  contention  is 
based  on  the  fact  that  the  company  did 
not  include  U.S.  sales  in  the  calculation 
of  the  ratio  used  to  determine  the 
amount  of  the  tax  abatement. 

The  amount  of  the  tax  abatement  is 
calculated  using  a  ratio  of  total  exports 
divided  by  total  sales.  This  ratio  is  then 
multiplied  by  total  adjusted  income  to 
calculate  the  claimed  tax  abatement.  In 
calculating  this  ratio,  Heveafil  deducted 
the  amount  of  U.S.  exports  from  both 


the  numerator  and  denominator,  i.e., 
from  both  total  exports  and  total  sales. 
Therefore,  in  the  company's  calculation 
there  was  no  significant  change  in  the 
calculated  ratio  which  was  applied  to 
the  adjusted  income.  Thus,  the 
calculation  methodology  used  by 
Heveafil  in  its  tax  return  did  not 
eliminate  the  benefit  attributable  to 
sales  of  U.S.  exports  conferred  from  the 
use  of  this  program.  Therefore,  we 
preliminarily  determine  that  this 
program  provides  a  countervailable 
benefit  with  respect  to  exports  of  the 
subject  merchandise. 

To  calculate  the  benefit,  we  calculated 
the  tax  savings  from  this  program  during 
the  review  period  and  divided  that  by 
total  exports,  because  these  benefits 
applied  to  all  exports.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  0.38  percent  ad 
valorem  for  all  manufacturers  and 
exporters  in  Malaysia  of  extruded 
rubber  thread. 

4.  Abatement  of  Five  Percent  of  the 
Value  of  Indigenous  Malaysian 
Materials  Used  in  Exports 

In  addition  to  the  income  tax 
abatement  based  on  exports  which  is 
discussed  above,  the  PIA  provides  for  an 
abatement  of  income  tax  in  the  amount 
of  five  percent  of  the  ratio  of  export 
sales  to  total  sales  times  the  value  of 
indigenous  Malaysian  materials  used  in 
the  manufacture  of  exported  products. 
This  program  is  not  available  to 
companies  still  participating  in 
programs  under  the  repealed  IIA  or  to 
companies  granted  pioneer  status  or  an 
investment  tax  allowance  under  the 
PIA.  We  found  this  program 
countervailable  in  the  Malaysian  Rubber 
Thread  Final  Determination  because  use 
of  this  program  is  contingent  upon 
export  performance. 

We  verified  that  only  Heveafil 
claimed  this  tax  abatement  on  its 
income  tax  return  filed  during  the 
review  period.  Heveafil  contends  that 
this  tax  abatement  did  not  benefit 
exports  of  the  subject  merchandise  to 
the  United  States.  This  contention  is 
based  on  the  fact  that  the  company  did 
not  include  U.S.  sales  in  the  calculation 
of  the  ratio  used  to  determine  the 
amount  of  the  tax  abatement. 

The  amount  of  the  tax  abatement  is 
calculated  using  a  ratio  of  total  exports 
divided  by  total  sales.  This  ratio  is  then 
multiplied  by  five  percent  of  the  value 
of  indigenous  materials  to  calculate  the 
claimed  tax  abatement.  In  calculating 
this  ratio,  Heveafil  deducted  the  amount 
of  U.S.  exports  from  both  the  numerator 
and  denominator,  i.e.,  from  both  total 
exports  and  total  sales.  Therefore,  in  the 
company's  calculation  there  was  no 


significant  change  in  calculated  ratio 
which  was  applied  to  the  value  of 
indigenous  materials  to  determine  the 
amount  of  the  tax  abatement.  Thus,  the 
calculation  methodology  used  by 
Heveafil  in  its  tax  return  did  not 
eliminate  the  benefit  attributable  to 
sales  of  U.S.  exports  conferred  from  the 
use  of  this  program.  Therefore,  we 
preliminarily  determine  that  this 
program  provides  a  countervailable 
benefit  with  respect  to  exports  of  the 
subject  merchandise. 

To  calculate  the  benefit,  we  calculated 
the  tax  savings  from  this  program  during 
the  review  period  and  divided  that  by 
total  exports,  because  these  benefits 
applied  to  all  exports.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  0.12  percent  ad 
valorem  for  all  manufacturers  and 
exporters  in  Malaysia  of  extruded 
rubber  thread. 

5.  Industrial  Building  Allowance 

Sections  63  through  66  of  the  Income 
Tax  Act  of  1967,  as  amended,  allow  an 
income  tax  deduction  for  a  percentage 
of  the  value  of  constructed  or  purchased 
buildings  used  in  manufactiuing.  In 
1984,  this  allowance,  which  had  been 
limited  to  manufacturing  facilities,  was 
extended  to  include  buildings  used  as 
warehouses  to  store  finished  goods 
ready  for  export  or  imported  inputs  to 
be  incorporated  into  exported  goods. 
This  program  includes  a  10  percent 
initial  tax  allowance  and  an  additional 
2  percent  annual  tax  allowance  (i.e..  12 
percent  in  the  first  year  and  2  percent 
thereafter).  The  program  effectively 
reduces  a  company's  taxable  income, 
and  the  tax  allowance  can  be  carried 
forward  to  future  tax  years  until  fully 
exhausted.  Rubber-based  exporters  are 
eligible  for  this  program.  We  found  this 
program  countervailable  in  the 
Malaysian  Rubber  Thread  Final 
Determination  because  use  of  this 
allowance  is  limited  to  exporters. 

We  verified  that  Heveafu  used  this 
program  diuing  the  review  period.  To 
calculate  the  benefit,  we  calculated  the 
tax  savings  from  this  program  during  the 
review  period  for  Heveafil  and  divided 
the  savings  amount  by  total  exports, 
because  these  benefits  appUed  to  all 
exports.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  from  this 
program  to  be  less  than  0.005  percent  ad 
valorem  for  all  manufacturers  and 
exporters  in  Malaysia  of  extruded 
rubber  thread. 

6.  Double  Deduction  for  Export 
Promotion  Expenses 

Section  41  of  the  Promotion  of 
Investments  Act  allows  companies  to 
«ieduct  expenses  related  to  the 


promotion  of  exports  twice,  once  in 
calculating  net  income  on  the  financial 
statement  and  again  in  calculating 
taxable  income.  Because  this  program  is 
limited  to  exporters,  we  found  this 
program  countervailable  in  the 
Malaysian  Rubber  Thread  Final 
Determination.  We  verified  that  Heveafil 
and  Filmax  used  this  program  during 
the  review  period. 

To  calculate  the  benefit,  we  calculated 
the  tax  savings  from  this  program  during 
the  review  period  for  each  company  and 
divided  that  by  total  exports,  because 
these  benefits  applied  to  all  exports.  On 
this  basis,  we  preUminarily  determine 
the  net  subsidy  from  this  program  to  be 
0.09  percent  ad  valorem  for  all 
manufacturers  and  exporters  in 
Malaysia  of  extruded  rubber  thread. 

7.  Rubber  Discount  Scheme 

We  verified  that  this  program  was 
terminated  effective  January  1.  1992, 
and  that  the  last  date  exports  were 
eligible  for  rebates  under  this  program 
was  December  31, 1991.  In  the 
Malaysian  Rubber  Thread  Final 
Determination,  we  determined  that 
benefits  from  this  program  were 
conferred  when  the  product  was 
exported.  Therefore,  we  preliminarily 
determine  that  this  program  is 
terminated  and  provides  no  residual 
benefit. 

Other  Programs 

We  preliminarily  determine  that  the 
exporters  of  extruded  rubber  thread  did 
not  use  the  programs  listed  below  with 
respect  to  exports  of  the  subject 
merchandise  to  the  United  States  diuing 
the  review  period: 

•  Investment  Tax  Allowance. 

•  Abatement  of  Five  Percent  of 
Taxable  Income  Due  to  Location  in  a 
Promoted  Industrial  Area. 

•  Allowance  of  a  Percentage  of  Net 
Taxable  Income  Based  on  the  F.O.B. 
Value  of  Export  Sales. 

•  Double  E)eduction  of  Export  Credit 
Insurance  Payments. 

•  Abatement  of  Taxable  Income  of 
Five  Percent  of  Adjusted  Income  of 
Companies  Due  to  Capital  Participation 
and  Employment  PoUcy  Adherence. 

•  Preferential  Financing  for 
Bumiputras. 

Preliminary  Results  of  Review 

We  preUminarily  determine  the  net 
subsidy  for  the  period  January  1. 1992 
through  December  31. 1992.  to  be  3.27 
percent. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary     ' 
results,  the  Department  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  at  3.27  percent  of 


the  f.o.b.  invoice  price  on  shipments  of 
the  subject  merchandise  exported  on  or 
after  April  1. 1992.  and  on  or  before 
December  31. 1992. 

Pursuant  to  the  International  Trade 
Commission's  termination  of  its  injury 
determination  on  Malaysian  extruded 
rubber  thread  in  Ught  of  the  revocation 
of  duty  free  status  under  the 
Generahzed  System  of  Preferences, 
effective  March  31. 1992.  the 
Department  previously  issued 
instructions  to  Customs  to  liquidate 
entries  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  prior  to  March  31. 
1992.  Therefore,  those  entries  are  not 
subject  to  assessment  of  countervailing 
duties  (See  Amended  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order;  Extruded 
Rubber  Thread  from  Malaysia  (58  FR 
41084;  August  2, 1993)). 

The  Department  also  intends  to 
instruct  the  Customs  Service  to  collect 
a  cash  deposit  of  3.27  percent  on  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
pubUcation  of  the  final  results  of  this 
administrative  review. 

Parties  to  this  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  date  of  pubUcation  of  this  notice. 
In  accordance  with  19  CFR 
355.38(c)(l)(ii).  interested  parties  may 
submit  written  arguments  in  case  briefs 
on  these  preliminary  results  within  30 
days  of  the  date  of  pubUcation.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  up  until 
10  days  after  the  representative's  client 
or  employer  becomes  a  party  to  the 
proceeding,  but  in  no  event  later  than 
the  date  the  case  briefs  are  due  under  1 9 
CFR  355.38(c). 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
briefs. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 
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Dated:  August  30. 1994 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  94-22176  Filed  9-7-94;  8:45  am] 

BILLING  CODE  3S1(M}S-M 


JMI 


National  Oceanic  and  Atmospheric 
Administration 

Deep  Seabed  Mining;  Proposed 
Revisions  of  Exploration  Licenses 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  receipt  of  applications 
to  revise  the  exploration  plans  for  Deep 
Seabed  Mining  Exploration  Licenses 
USA-2,  issued  to  Ocean  Management, 
Inc.,  and  USA-3  issued  to  Ocean 
Mining  Associates;  request  for 
comments. 

SUil«MARY:  On  February  1,  and  April  22. 
W94.  Ocean  Mining  Associates  (OMA) 
and  Ocean  Management,  hic.  (OMI). 
respectively,  submitted  to  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  applications  to 
revise  the  schedule  of  expenditures 
contained  in  the  exploration  plans  for 
Deep  Seabed  Mining  Exploration 
Licenses  USA-2  and  USA-3,  pursuant 
to  section  105(c)(2)  of  the  Deep  Seabed 
Hard  Mineral  Resources  Act  ("the  Act") 
(30  U.S.C.  1401  et  seq.)  and  15  CFR 
970.602(c).  In  each  application,  the 
consortium  has  requested  a  reduction  in 
expenditures  for  years  10  through  13  to 
reflect  a  reduction  in  the  scope  of  its 
activities.  No  changes  are  proposed  in 
the  nature  or  schedule  of  activities 
previously  approved  by  NOAA,  nor  the 
licensees'  objectives  of  being  prepared 
to  file  for  commercial  recovery  permits, 
given  a  viable  metals  market.  NOAA  has 
determined  that  these  proposals 
constitute  applications  for  major  but  not 
significant  revisions  to  the  exploration 
plans  of  these  Ucenses  pursuant  to  15 
CFR  970.513.  and  is  commencing  public 
review  procedures  prescribed  in  1 5  CFR 
970.514(b). 

Pursuant  to  the  Act  and  15  CFR  Part 
970,  on  August  29. 1984.  NOAA  issued 
Ucenses  to  OMI  and  OMA  to  engage  in 
deep  seabed  mining  exploration 
activities  for  a  period  of  ten  years  in 
sites  located  in  the  Clarion-Clipperton 
Fracture  Zone  of  the  Pacific  Ocean.  In 
1991  both  licensees  were  granted 
revisions  to  their  licenses  for  five  years, 
based  upon  a  downward  trend  in  world 
metals  market  conditions,  pursuant  to 
15  CFR  970.515.  Since  that  time  OMI 
and  OMA  have  diligently  pursued  the 
activities  approved  in  their  exploration 


plans,  in  accordance  with  the  terms, 
conditions  and  restrictions  of  their 
licenses  and  15  CFR  970.602. 

USA-2,  Issued  to  Ocean  Management, 
fnr. 

On  July  31. 1991.  NOAA  approved 
Revision  No.  3  to  OMI's  Exploration 
License  USA-2  to  extend  the  license 
through  August  1999.  Concurrently 
NOAA  approved  an  amended 
exploration  plan  with  expenditures  in 
the  range  of  $50,000-$100,000  per 
annum  for  years  7  through  13,  with 
higher  expenditures  ($100K-$2M) 
projected  for  years  14  through  15  to 
prepare  for  commercialization. 
Activities  that  remain  to  be  completed — 
years  10  through  15 — include  the 
following  activities:  monitoring  mining 
technology;  monitoring  national  and 
international  developments  to  ensure 
that  a  legal  framework  conducive  to 
commercial  exploitation  will  prevail; 
monitoring  world  metal  market 
conditions;  coordination  with  NOAA 
regarding  environmental  data  gaps  and 
obtaining  necessary  environmental  data 
for  an  environmental  impact  statement 
relating  to  a  permit  application; 
assessing  needs  for  foreign  processing 
and  potential  for  conflicting  uses  of  the 
site;  and  decisionmaking  regarding 
commercialization. 

OMI  has  reassessed  the  costs  for  the 
activities  to  be  conducted  through  years 
10  through  13  (monitoring  technical, 
legal,  and  political  developments  and 
coordination  with  NOAA  on 
preliminary  environmental  work)  and 
has  concluded  that  the  costs  of  carrying . 
out  these  Umited  activities  will  fall 
within  the  range  of  $10,000-520,000  per 
year.  The  major  reason  for  the  lower 
cost  is  that  the  activities  called  for  in  the 
plan  (until  site  specific  information  is 
required),  are  being  carried  out  by  OMI 
partners  at  their  own  individual  cost 
and  not  billed  as  joint  venture 
expenditures. 

The  proposed  reduction  in 
expenditures  does  not  jeopardize  the 
ability  of  OMI  to  apply  for  a  commercial 
permit,  when  a  permit  application  is 
warranted.  In  its  application  of  April  22. 
1994.  OMI  further  addresses  its 
capability  for  future  compliance  with 
the  regulatory  requirements  of  an 
application  for  commercial  recovery  as 
set  forth  in  15  CFR  Part  971,  Subpart  B. 

Prior  to  issuance  of  the  exploration 
license.  OMI  conducted  an  extensive 
program  of  site  and  resource  evaluation 
and  commercial  technology 
development.  The  consortium  has 
formulated  its  preliminary  designs  and 
specifications  for  commercial  systems 
and  conducted  mining  tests  on  a  pilot 
scale.  It  has  identified  its  prime  area  and 


gathered  a  considerable  amount  of 
resource  data  in  that  area  in  preparation 
for  commercial  mining.  Conflicts  have 
been  negotiated  and  resolved  with  other 
U.S.  miners  and  "reciprocating  states" 
and  further  resource  data  has  been 
exchanged  and  integrated  into  OMI 
database.  In  addition  OMI  has 
participated  in  international 
environmental  studies  and  developed 
and  tested  advance  deep  sea  exploration 
systems.  These  efforts,  conducted  in 
part  in  cooperation  with  its  German 
partner,  have  resulted  in  considerably 
higher  expenditure  levels  than  thosR 
predicted  in  its  exploration  plans  over 
the  past  ten  years. 

lJSA-3,  Issued  to  Ocean  Mining 
Associates 

NOAA  approved  Revision  No.  2  to 
OMA's  Exploration  License  USA-3  on 
July  31,  1991.  which  extended  the 
license  through  August  1999.  based  on 
metals  market  instability,  early 
completion  of  scheduled  activities,  and 
acquisition  of  substantial  resource  data. 
The  currently  approved  exploration 
plan  estimates  expenditure  levels  for 
years  7  through  12  at  $50,000  per- 
annum.  Year  13  is  estimated  at 
$450,000,  with  the  estimated  $1M- 
$1.5M  for  years  14  and  15.  Activities  in 
the  plan — covering  years  7  through  12 — 
focus  on  completion  of  data  archives; 
monitoring  legal,  technical  and 
economic  ocean  mining  activities;  and 
participation  in  cooperative 
environmental  research  efforts.  In  years ' 
13  through  15,  OMA  will  begin  gear-up 
.  activities  for  commercial  mining,  which 
include:  developing  environmental 
protection  and  monitoring  plans; 
completion  of  survey  operations  of 
candidate  mining  subareas  and  selection 
of  a  logical  unit;  developing  the 
methods  and  tecTmology  for  a  base-case 
mining  system;  planning  for  processing 
and  mobilization;  and  completion  of 
documentation  for  application  of  a 
commercial  permit  assuming  favorable 
economic  conditions  so  indicate. 

OMA  is  requesting  a  reduction  in 
expenditures  from  $50,000  to  $25,000 
for  years  10  through  12.  For  year  13  a 
reduction  is  requested  from  $450,000  to 
$323,000.  The  reduction  is  requested 
due  to  adverse  economic,  political  and 
diplomatic  conditions.  With  the 
exception  of  completing  data  archiving, 
no  change  has  been  proposed  by  OMA 
in  the  nature  of  activities,  as  originally 
approved  by  NOAA  under  Revision  2. 
OMA's  revision  addresses  and  cross- 
references  both  the  regulatory 
requirements  of  an  exploration  license, 
under  15  CFR  Part  970  and  an 
application  for  commercial  recovery  as 
set  forth  in  15  CFR  Part  971.  Subpart  B. 


In  addition,  OMA  has  presented  a 
chronology  of  major  achievements  from 
1962  through  the  license  yeeirs.  During 
years  one  through  nine  of  its  license 
OMA  has  considerably  exceeded  the 
promised  activities  and  expenditures  in 
its  plan. 

Subject  to  15  CFR  971.802,  which 
excludes  confidential  information  from 
public  disclosure,  interested  persons 
will  be  permitted  to  examine  the 
apphcations  for  revision  and  to  provide 
comments  by  (60  days  from  publication 
in  the  FR).  These  documents  may  be 
examined  at  the  below  listed  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Rosser  or  Karl  Jugel,  Ocean 
Minerals  and  Energy  Division  (N/ 
ORMl),  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service.  National  Oceanic  and 
Atmospheric  Administration.  1305  East- 
West  Highway,  Washington,  DC  20910. 
(301)  713-3159  (Ext  206). 

Dated:  September  1, 1994. 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management. 

[FR  Doc.  94-22073  Filed  9-7-94;  8:45  am] 

BILLING  CODE  3S1»-12-M 


P.D.083194q 

North  Pacific  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  pubUc  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  bodies  will  meet  diuring  the 
week  of  September  26. 1994.  at  &e  Red 
Lion  Hotel.  18740  Pacific  Highway 
South.  Seattle,  WA.  All  meetings  are 
open  to  the  pubUc  with  the  exception  of 
an  executive  session  to  be  held  during 
the  limch  hour  one  day  during  the 
meeting  week.  All  meetings  will  be  held 
at  the  hotel  and  are  scheduled  as 
follows: 

The  Council  Advisory  Panel  and 
Scientific  and  Statistical  Committee  will 
meet  beginning  at  8:00  a.m.  on 
September  27. 

The  Council  will  begin  at  8:00  on 
September  28,  Each  meeting  will 
continue  imtil  business  is  completed. 
There  may  be  other  workgroup  and/or 
committee  meetings  held  during  the 
week.  Notice  of  meetings  will  be  posted. 
Time  permitting,  the  Council  will 
address,  and  may  take  appropriate 
action  on,  the  followring  agenda  items: 


(1)  Oath  of  office  to  newly-appointed 
members,  and  election  of  officers; 

(2)  Reports  from  the  Alaska 
Department  of  Fish  and  Game  and 
NMFS  on  current  status  of  fisheries  and 
regulations;  reports  from  NMFS  and  the 
Coast  Guard  on  fisheries  enforcement 
activities;  and  status  reports  on  marine 
mammals  in  the  Exclusive  Economic 
Zone  (EEZ)  off  Alaska  and 
reauthorization  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act; 

(3)  Report  and  discussion  of  Law  of 
the  Sea  and  current  treaties  and 
agreements; 

(4)  Reports  on  the  Observer  Plan, 
setting  first -year  fees  for  the  North 
Pacific  Fisheries  Research  Plan,  and 
observer  insurance  concerns; 

(5)  Status  report  on  the  Sablefish  and 
Hahbut  hidividual  Fishing  Quota  (IFQ) 
program  and  on  pending  amendments 
and  other  issues  of  clarification, 
including  hardships  and  lien  registry. 
Approve  Community  Development 
Quota  (CDQ)  plans  for  1995-97; 

(6)  Identify  elements  and  alternatives 
for  analysis  of  rollover  of  offshore  and 
CDQ  programs; 

(7)  Consider  approval  for  public 
review  of  preliminary  analysis  for  a 
license  progj^m  for  groundiish  and  crab 
fisheries  in  the  EEZ  off  Alaska.  Receive 
discussion  papers  and  discuss  harvest 
priority  and  full  utilization  issues,  and 
discuss  fiiture  IFQ  programs; 

(8)  Discuss  Secretary's  decision  to 
disapprove  moratorium  and  take  action 
as  necessary; 

(9)  Discuss  inter-council  cooperative 
management  of  Pacific  pelagic  fisheries; 

(10)  Crab  management:  Review  plan 
team  report  and  status  of  stocks; 
schedule  time  for  joint  Council/ Alaska 
Board  of  Fisheries  meeting; 

(11)  Salmon  Bycatch  Issues:  Receive 
report  from  the  Salmon  Foundation; 
review  a  salmon  retention  and  delivery 
amendment  for  final  action,  and  receive 
preliminary  analysis  of  time  and  area 

.  closures  to  reduce  salmon  bycatch  in 
the  Bering  Sea/Aleutian  Islands; 

(12)  1995  hiitial  Groundfish 
Specifications:  Review  and  approve  for 
public  review  the  Stock  Assessment  and 
Fishery  Evaluation  documents  for  the 
Gulf  of  Alaska  and  Bering  Sea/Aleutian 
Islands  groimdfish  fisheries  and  set 
preliminary  1995  groundfish 
specifications,  bycatch  rates.  Vessel 
Incentive  Program  rates,  and  discard 
mortality  rates  for  halibut  in  the 
groundfish  fisheries; 

(13)  Consider  final  action  on  a 
regulatory  amendment  for  total  weight 
measurement  in  the  groundfish  fisheries 
off  Alaska.  Initial  review  of  regulatory 
amendments  for  trawl  mesh  regulations. 


halibut  grid-sorting,  and  a  regulatory 
amendment  which  would  prohibit  using 
a  vessel  with  a  Federal  p)ermit  from 
fishing  for  groundfish  in  international 
waters  or  possessing  groundfish  in  the 
EEZ  that  were  caught  in  international 
waters  during  the  fishing  year  for  which 
the  permit  is  issued;  and 

(14)  Additional  issues  for  discussion 
including  measures  to  reduce  the 
bycatch  of  opiUo  crab  in  other  fisheries, 
a  proposal  to  remove  the  Gulf  of  Alaska 
halibut  mortahty  Umit  for  hook  and  line 
gear,  any  amendment  proposals 
received,  staff  tasking,  financial  reports, 
if  available;  and  consider 
reconunending  an  end  to  foreign 
involvement  in  sablefish  longline 
surveys  in  the  EEZ  off  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage. 
AK  99510;  telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Judy 
Willoughby,  (907)  271-2809,  by 
September  16. 

Dated:  September  1, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-22169  Filed  9-7-94:  8:45  ami 
BILLING  CO0€  3S10-22-f 


P.O.  0831 94B] 

Pacific  Fishery  Management  Council; 
Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Management  Team  will 
hold  public  meetings  at  the  Council 
office.  2130  SW  Fifth  Avenue,  Suite 
224,  Portland,  OR  97201.  These 
meetings  will  begin  at  1:00  p.m.  on 
September  20,  and  at  8:00  a.m.,  on 
September  21  and  September  22,  1994. 
The  meetings  on  September  20  and  21 
will  not  adjourn  until  the  business  for 
each  day  is  completed,  and  may  go  into 
the  evening.  The  September  22  meeting 
will  adjourn  by  3:30  p.m. 

The  purpose  of  these  meetings  is  to 
review  final  groundfish  stock 
assessment  documents  and  acceptable 
biological  catch  recommendations, 
sablefish  management,  catch  projections 
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and  recommendations  for  inseason  trip 
limit  adjustments,  management 
measures  for  1995  and  beyond,  an 
experimental  fishing  permit  to  monitor 
salmon  bycatch  in  the  shore-based 
whiting  fishery,  and  consisteiKy  of  the 
groundfish  plan  with  a  state  setnet 
closure  in  the  exclusive  economic  zone 
off  southern  California. 
FOn  FURTHER  tNFORMATKJW  COffTACT:  Jim 
Clock,  Groundfish  Fishery  Management 
Coordinator,  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue,  Suite  224.  Portland,  OR  97201; 
telephone:  (503)  326-6352. 
SUPP1.EMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to 
people  writh  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  at  (503)  326-6352. 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  September  1, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  94-22170  Filed  9-7-94:  8:45  ami 
BILLiNO  CODE  1S10-22-F 


p.D.  0631940] 

Western  Pacific  Fishery  Management 
Council;  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  pubUc  meeting. 

summary:  A  subcommittee  of  the 
Western  Pacific  Fishery  Management 
Council's  (Council)  Scientific  and 
Statistical  Committee  will  hold  a 
meeting  on  September  19, 1994,  from 
8:30  a.m.  until  5:00  p.m.,  in  the 
conference  room  of  the  NMFS  Honolulu 
Laboratory.  2570  Dole  Street,  Honolulu. 
HL 

The  purpose  of  the  meeting  is  to 
review  and  refine  the  Council's  draft 
Cultural,  Social  and  Ec(Hiomic  Research 
Plan  for  presentation  to  the  Council  at 
its  next  meeting.  The  subcommittee  will 
also  develop  definitions  of  recreational, 
commercial  and  subsistence  fishing/ 
fishermen  that  are  useful  for  the 
Western  Pacific  Region. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Regional  Fishery 
Management  Council,  1164  Bishop 
Street,  Suite  1405,  Honolulu,  HI  96813; 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 


sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed,  in 
writing,  to  Kitty  M.  Simonds,  (808)  522- 
8220  (voice)  or  (808)  522-8226  (fax),  at 
least  5  days  prior  to  the  meeting  date. 

Dated:  September  1, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  NaUonai 
Marine  Fisheries  Service. 
IFR  Doc.  94-22171  Filed  9-7-94;  8:45  am] 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bvu^au  of  the  Census. 

Title:  Administrative  Record 
Information  System  (ARIS)  —  State  and 
Selected  Local  Data. 

Form  Numbeiis):  ARIS-1. 

Agency  Approval  Nuraber:  0607- 
075O. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  294  hours. 

Number  of  Respondents:  605. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Census  Bureau 
maintains  an  Administrative  Records 
Information  System  database  that 
contains  a  general  profile  of  available 
Federal,  state,  and  local  administrative 
records  systems.  Data  is  available  for 
researchers  to  use  the  ARIS  database  to 
evaluate  administrative  records  that 
may  be  useful  for  the  foUovnng:  (1)  as 
an  alternative  to  new  data  collection 
efforts,  thus  reducing  respondent 
burden;  (2)  as  a  source  for  survey 
coverage  or  content  evaluation;  (3)  to 
supplement  survey  data  with 
administrative  records;  (4)  to  explore 
using  administrative  controls  in  surveys 
to  reduce  variances;  and  (5)  to  explore 
standardization  and  linking  of 
administrative  records  systems  for 
statistical  uses.  The  ARIS  database  will 
also  be  used  by  Census  Bureau 
personnel  to  research  activities  related 
to  the  Year  2000  census  and  other 
Census  programs.  The  questionnaire 
requests  descriptive  information  about 
administrative  records  systems,  not  the 
records,  themselves.  Additionally, 
Census  will  request  that  governments 
update  their  information  biennially 
rather  than  annually,  as  in  the  past 

Affected  Public:  State  or  local 
governments. 

Frequency:  Biennially. 

Respondent's  Ob/igatJO/i:  Voluntary. 


OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  September  2, 1994. 
Gerald  Tache, 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  94-22174  Filed  9-7-94;  8:45  am] 
BILUNO  CODE  MtO-07-f 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  082694B] 

Gutf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Coimcil)  will 
convene  a  public  meeting  on  September 
21, 1994,  from  8:30  a.m.  imtil  5:00  p.m. 
The  Council  will  receive  Public 
Testimony  on  Reef  Fish  Total  Allowable 
Catches  (TACs),  and  take  final  action  on 
1995  reef  fish  TACs  for  red  snapper  and 
possibly  shallow-water  grouper  stocks, 
commercial  quotas,  bag  limits,  and  size 
Umits  (NOTE:  Testimony  cards  must  be 
turned  in  to  staff  before  the  start  of 
public  testimony).  The  Council  also  may 
specify  vessel  trip  Umits  and  seasonal  or 
areal  closures  to  achieve  the  TACs,  from 
1:30  p.m.  until  5:00  p.m.  The  Coimcil 
will  reconvene  on  September  22.  at  8:00 
a.m.,  to  receive  reports  on  Recent 
Shrimp  Trawl  Bycatch  Reduction 
Device  Evaluations,  bom  8:00  a.m.  until 
8:30  a.m.;  from  the  NMFS  Permitting 
System,  from  8:30  ajn.  until  9:15  a.m.; 
and  from  the  NOAA  General  Counsel 
Enforcement  Office,  from  9:15  a.m.  imtil 
9:45  a.m.  It  will  also  receive  reports  of 
the  Shrimp  Management  Committee, 
from  9:45  a.m.  until  10:00  a.m.;  from  the 
Migratory  Species  Management 
Committee  from  10:00  a.m.  until  10:15 
a.m.;  &t)m  the  Joint  Stone  Crab/Spiny 
Lobster  Management  Committee,  from 
10:15  a.m.  until  10:30  a.m.;  and  from  the 
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Habitat  Protection  Committee,  from 
10:30  a.m.  until  11:00  a.m.  The 
Committee  reports  will  be  followed  by 
Enforcement  Reports,  Directors'  Reports, 
other  business,  and  the  election  of  the 
Chairman  and  Vice  Chairman  for  1994- 
95. 

On  September  19, 1994  the  Shrimp 
Management  Committee.  Migratory      » 
Species  Management  Committee,  and 
Joint  Stone  Crab/Spiny  Lobster 
Management  Committees  will  convene 
at  1:00  p.m.  and  recess  at  5:30  p.m.  On 
September  20.  the  Reef  Fish 
Management  Committee  and  the  Habitat 
Protection  Committee  will  convene  at 
8:00  a.m.  and  adjourn  at  5:00  p.m. 

These  meetings  will  be  held  at  the 
HoUday  Inn  Crou-ne  Plaza.  333  Poydras, 
New  Orleans  LA;  telephone:  (504)  525- 
9444. 

FOR  FURTHER  INFORMATION  CONTACT: 
WajTie  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
Suite  331,  Tampa,  FL;  telephone:  (813) 
228-2815. 

SUPPLEMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to ' 


people  with  disabiUties.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by 
September  12, 1994. 

Dated:  September  1, 1994. 

David  S.  Crestin,  Acting  Director, 

Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  94-22168  Filed  9-7-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Per  Diem,  Travel  and  Transportation 
Allowance  Committee 

AGENCY:  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 

ACTION:  Pubhcation  of  Changes  in  Per 
Diem  Rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civihan  Personnel  Per  Diem 


Bulletin  Number  178.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  178  is  being  pubUshed 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  1  September  1994. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  1  June  1979.  Per 
Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 

The  text  of  the  Bulletin  follows: 


MAXIMUM  PER  Diem  Rates  for  Official  Travel  in  Alaska.  Hawaii,  the  Commonwealths  of  Puerto  Ricx)  and  the 

NORTHERN  MARIANA  ISLANDS  AND  POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN  EM- 


Locality 


JMI 


ALASKA: 

ADAK*  

ANAKTUVUK  PASS 

ANCHORAGE 

06-01-09-15  

09-16-05-31 

ANIAK  

ATQASUK 

BARROW  ...„. .. 

BETHEL 

BETTLES „ ; 

COLD  BAY 

COLDFOOT  

CORDOVA  „ ...., 

CRAIG  ....;....... 

DENALI  NATIONAL  PARK  

DILLINGHAM  

DUTCH  HARBOR-UNALASKA 
EIELSON  AFB: 

05-15-09-15 

09-16-05-14  

ELMENDORF  AFB: 

06-01-09-15 ;. , 

09-16-05-31  .....^ ;.... 

EMMONAK .,.. , 

FAIRBANKS: 

05-1&-09-15  

09-16-05-14 

FALSE  PASS  

FT.  RICHARDSON: 

06-01-09-15 

09-16-05-31 

FT.  WAINWRIGHT: 

05-15-09-15 


Maximum 

lodging 

amount 

(A) 


M&IE 
rate 
(B) 


Maximum 
pef  diem 

rate 

(C) 


S10 
83 

147 
81 
73 

129 

105 
76 
65 

110 
95 
60 
67 

113 
65 

113 

106 
68 

147 
81 
62 

106 
68 
80 

147 
81 

106. 


S34 
57 

64 
57 
36 
86 
83 
67 
45 
54 
59 
81 
35 
68 
64 
67 

59 
55 

64 
57 
61 

69 
55 
37 

64 
57 

59 


S44 
140 

211 

138 

109 

215 

188 

143 

110 

164 

154 

141 

102 

181 

149 

180 

165 
123 

211 
138 
123 

165 
123 
117 

211 
138 

165 


Effective 
date 


10-01-91 
12-01-90 

06-01-94 
05-01-94 
07-01-91 
12-01-90 
11-01-93 
C2-01-94 
12-01-90 
07-01-93 
10-01-92 
01-01-94 
07-01-91 
05-01-94 
11-01-93 
05-01-92 

05-15-94 
01-01-94 

06-01-94 
05-01-94 
10-01-93 

06-15-94 
01-01-94 
06-01-91 

06-01-94 
05-01-94 

05-15-94 
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46401 


Locality 


09-16-05-14  

HOMER: 

05-01-09-30  

10-01-04-30  

JUNEAU: 

04-30-09-14 

09-15-04—29  

KATMAI  NATIONAL  PARK 

KENAI-SOLDOTNA: 

04-02-09-30  _ 

10-01-04-01  

KETCHIKAN: 

04-01-09-30  

10-01-03-31  

KING  SALMON  3 

KLAWOCK  „. 

KOOIAK  

KOTZEBUE  - 

KUPARUK  OILFIELD 

METLAKATLA: 

06-01-10-01 

10-02-05-31  „ 

MURPHY  DOME: 

05-15-09-15  

09-16-05-14 

NELSON  LAGOON  

NOATAK  

NOME 

NOORVIK 

PETERSBURG: 

04-16-10-14  

10-15-04-15  

POINT  HOPE 

POINT  LAY6  

PRUDHOE  BAY-DEADHORSE 

SAND  POINT  

SEWARD: 

05-01-09-30  

10-01-04-30  

SHUNGNAK  

SITKA-MT.  EDGECOMBE  

SKAGWAY: 

04-01-09-30  

10-01-03-31  

SPRUCE  CAPE _... 

ST.  GEORGE 

ST.  MARY'S 

ST.  PAUL  ISLAND  „ 

TANANA 

TOK' 

05-02-09-30  

10-01-05-01   

UMIAT  

VALOEZ: 

05-01-09-14 

09-15-04-30 ...„„... 

WAINWRIGHT  

WALKER  LAKE ..., 

WRANGELL 

04-01-09-30 

10-01-03-31  

YAKUTAT 

OTHER  3,  *. »  ._ 

AMERICAN  SAMOA 

GUAM  .„ „._„ 

HAWAII: 
ISLAND  OF  HAWAII:  HILO  


Maximum 

lodging 

amount 

(A) 

M&IE 
rate 
(B) 

Maximum 
per  diem 

rate 

(C) 

Effective 
date 

68  - 

55 

123 

01-01-94 

71 

60 

131 

05-01-94 

60 

58 

118 

02-01-94 

92 

74 

166 

04-30-94 

78 

73 

151 

01-01-94 

89 

59 

148 

12-01-90 

104 

74 

178 

04-^-94 

67 

71 

138 

01-01-94 

82 

71 

153 

04-01-94 

69 

70 

139 

01-01-94 

75 

59 

134 

12-01-90 

75 

36 

111 

07-01-91 

74 

65 

139 

01-01-94 

133 

87 

220 

05-01-93 

75 

52 

127 

12-01-90 

95 

58 

153 

06-01-94 

72 

56 

128 

02-01-94 

106 

59 

165 

05-15-94 

68 

55 

123 

01-01-94 

102 

39 

141 

06-01-91 

133 

'  87 

220 

05-01-93^ 

71 

67 

138 

10-01-93 

133 

87 

220 

05-01-93 

77 

56 

133 

05-01-94 

72 

56 

128 

10-15-94 

99 

61 

160 

12-01-90 

106 

73 

179 

12-01-90 

73 

60 

133 

11-01-93 

64 

67 

131 

08-01-94 

90 

65 

155 

05-01-94 

52 

62 

114 

01-01-94 

133 

87 

-220 

05-01-93 

79 

71 

150 

01-01-94 

82 

71 

153 

04-01-94 

69 

70 

139 

01-01-94 

74  - 

66 

139 

01-01-94 

100 

39 

139 

06-01-91 

77 

59 

■   136 

06-01-93 

62 

63 

125 

10-01-93 

71 

67 

138 

10-01-93 

60 

58 

•  118 

05-02-94 

51 

57 

.108 

01-01-94 

.   97 

63 

150 

12-01-90 

95 

61 

156 

05-01-94 

79 

59 

138 

01-01-94 

90 

75 

165 

12-01-90 

82 

54 

136 

12-01-90 

82 

71 

153 

04-01-94 

69 

70 

139 

01-01-94 

77 

58 

135 

11-01-93 

63 

48 

111 

01-01-93 

60 

47 

"  107 

06-01-94 

155 

75 

230 

05-01-93 

73 

.61 

134 

06-01-93 

Maximum  Per  Diem  Rates  fob  Offioal Travel  in  Alaska,  Hawaii,  the  Commonwealths  of  Puerto  Rico  and  the 
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-   Locafity 


ISLAND  OF  HAWAII:  OTHER  ...„_ 

ISLAND  OF  KAUAI: 

04-01-1 1-30 „ 

12-01-03-31  

ISLAND  OF  KORE'  __ __. 

ISLAND  OF  MAUI: 

04-01-11-30 „ „ 

12-01-03-31 _..._„... 

ISUND  OF  OAHU 

OTHER „ _.. 

JOHNSTON  ATOLL  2 „ 

MIDWAY  ISLANDS ' _.„.„ 

NORTHERN  MARIANA  ISLANDS: 

ROTA -. ...;.,. 

SAIPAN „ ,.., 

TINIAN ;........ „ 

OTHER 

PUERTO  RICO: 
BAYAMON: 

05-01-12-14  „_ _....._.; . 

12-15-04-30  - ^ „ . ..._ 

CAROLINA:  -/'■^.,.\- 

05-01-12-14  ...:.....„........... 

12-15-04-30 _.._ „. 

FAJARDO  (INCL  CEIBA.  LUQUILLO  AND  HUMACAO): 

04-16-12-10 

12-11-04-15  ..: ; 

FT.  BUCHANAN  (INCL  GSA  SERV  CTR.  GUAYNABO): 

05-01-12-14 ; 

1 2-1 5-04-30 . 

MAYAGUEZ „ __ „ 

PONCE „.__ :...„.. 

ROOSEVELT  ROADS:   - 

04-16-12-10 .....:.... :: : 

12-11-04-15  „ - 

SABANA  SECA: 

05-01-12-14  .-. „ 

12-15-04-30  „ : _ 

SAN  JUAN  (INCL  SAN  JUAN  COAST  GUARD  UNITS): 

05-01-12-14 „ : : __...^.^ 

1 2-1 5-04-30 _.....- ^..i . 

OTHER' „ .._.„ : 

VIRGIN  ISLANDS  OF  THE  U.S.: 
ST.  CROIX: 


Maximum 

lodging 

amount 

(A) 


04-15-12-14  

12-15-04-14  

ST.  THOMAS:      " 

04-17-12-17  ...„ „ 

12-18-04-16 

WAKE  ISLAND2 

ALL  OTHER  LOCALITIES 


80 

110 
122 


79 
96 
tC5 
79 
22 


48 
89 
50 
20 


93 

116 

93 

116 

65 

no 

93 

116 
85 
96 

,  65 
110 

93 

116 

93 

116 
63 


119 
169 

141 

220 

4 

20 


MSIE 
rate 
(B) 


Maximum 
per  diem 

rate 
.   (C) 


71 

75 
76 
13 

71 
73 
62 
62 
22 
13 

n 

80 
72 
13 


73 
76 

73 
76 

52 
52 

73 
76 
65 
75 

52 
52 

73 
76 

73 
76 
52 


73 
78 

106 

ri4 

17 
13 


151 

185 

198 

13 

T5C 
169 
167 

141 
44 
13 

125 

169 

122 

33 


166 
192 

166 
192 

117 

162 

166 
192 
150 
171 

117 
162 

166 

192 

166 
192 
115 


192 
247 

247 
334 

21 
33 


Effective 
date 


06-01-93 

06-01-93 
12-01-93 
12-01-90 

06-01-93 
12-01-93 
06-01-93 
06-01-93 
08-01-94 
12-01-90 

05-01-94 
05-01-94 
05-01-94 
12-01-90 


09-01-93 
12-15-93 

09-01-93 
12-15-93 

10-01-93 
12-11-93 

06-01-93 
12-15-93 
08-01-92 
09-01-93 

10-01-93 
12-11-93 

09-01-93 
12-15-93 

C9-01-93 
■■2-15-93 
03-01-92 


08-01-94 
12--' 5-94 

08-01-94 

12-18-94 
12-01-90 
12-01-90 


JMI 


'  Commercial  facilities  are  not  availatjie.  The  meal  and  incidental  expense  rate  covers  charges  for  meals  in  available  facilities  plus  an  addi- 
tiona,  allowance  for  incidental  expenses  and  will  be  increased  by  the  arrraunt  paid  for  Government  quarters  tjy  the  traveler. 

2  Commercial  facilities  are  not  available.  Only  Government-owned  and  contractor  operated  quarters  and  mess  are  available  at  tfiis  locality.  This 
per  diem  rate  is  the  amount  necessary  to  defray  the  cost  of  lodging,  meals  and  incidental  expenses. 

30n  any  day  when  U.S.  Government  or  contractor  quarters  are  availattle.  and  U.S.  Government  or  contractor  messing  facilities  are  used,  a 
meal  and  incidental  expense  rate  of  Si 9.65  is  prescribed  to  cover  meals  and  incidental  expenses  at  Shemya  AFB,  Clear  AFS.  Galena  APT  and 
King  Saimon  APT.  This  rate  wril  be  increased  by  the  amount,  paid  for  U.S.  Government  or  contractor  quarters  and  by  S4  for  each  meal  procured 
at  a  commercial  faciWy.  The  rates  of  per  diem  prescrit>ed  herein  apply  from  0001  on  tne  day  after  arnval  through  2400  on  the  day  pnor  to  the 
day  of  departure. 

*0n  any  day  when  U.S.  Government  or  contractor  quarters  are  available  and  U.S.  Government  or  contractor  messing  facilities  are  used,  a 
mea«  and  incidental  expense  rate  of  S34  is  prescritjed  to  cover  meals  and  incidental  expenses  at  Amchitka  Island,  Alaska.  This  rate  will  be  in- 
creased by  the  amount  paid  for  U.S.  Government  or  contractor  guarters  and  by  SlO  for  each  meal  procured  at  a  commercial  facility.  The  rates  of 
per  diem  prescribed  herein  apply  from  0001  on  the  day  after  amval  through  2400  on  the  day  prior  to  the  day  of  departure. 

*0n  any  day  when  U.S.  Government  or  contractor  quarters  are  available  and  U.S.  Government  or  con&actor  messing  facilities  are  used,  a 
meal  and  incidental  expense  rate  of  S25  is  prescribed  instead  of  the  rate  prescribed  in  the  tatile.  This  rate  will  be  increased  by  the  amount  paid 
for  U.S.  Government  or  contractor  quarters. 
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6  The  meal  rates  fisted  below  are  prescritted  for  the  following  locations  in  Alaska;  Cape  Lisbume  RRL,  Cape  Newenham  RRL,  Cape  Romanzof 
APT,  Fort  Yukon  RRL,  Indian  Mtn  RRL,  Sparrevohn  RRL,  Tatalina  RRL.  Tin  City  RRL,  Barter  Island  AFS,  Point  Barrow  APS,  Point  Lay  AFS  and 
Oliktok  AFS.  The  amount  to  be  added  to  the  cost  of  government  quarters  in  determining  the  per  diem  will  be  S3.50  plus  the  following  amount: 

DOD  Personnel    Daily  Rate  SI  3 

Non-DOD  Personnel    S30 

'(Eft  9-1-94)  A  per  diem  rate  of  S200  (lodging  S148;  M&IE  S52)  will  be  in  effect  for  Las  Croabas,  Puerto  Rico,  during  the  Annual  Conference 
of  the  National  Associatkjn  of  State  Boating  Law  Administrators  (NASBLA)  tieing  held  at  the  El  Conquistador  Resort  and  County  Club.  This  rate 
will  be  in  effect  from  4-12  September  1994  only  for  travelers  attending  the  conference  arxJ  only  for  travelers  staying  at  the  El  Conquistador  Rp 
sort. 


Federal  Register  /  Vol.  59.  No.  173  /  Thursday,  September  a.  1994  /  Notices  46403 


JMI 


Dated:  September  1,  1994. 
Patricia  L.  Toppings, 
Ahernate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  94-22043  Filed  9-7-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Public  Meetings  on  the  Columbia  River 
System  Operation  Review  Draft  EIS 

AGENCIES:  Bonneville  Power 
Administration  (Energy),  Corps  of 
Engineers  (Army),  Bureau  of 
Reclamation  (Interior). 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  notice  announces  the 
dates,  times,  and  locations  of  pubUc 
meetings  on  the  Columbia  River  System 
Operation  Review  (SOR)  Draft 
Environmental  Impact  Statement  (EIS). 

DATES  AND  ADDRESSES:  Written 
comments  on  the  Draft  EIS  will  be 
accepted  through  October  24,  1994:  ■ 
Comments  should  be  sent  to  SOR 
Interagency  Team,  P.O.  Box  2988, 
Portland,  Oregon  97208-2988. 

Public  meeting  dates,  times,  and 
locations  are: 

September  19, 1994;  7-9  p.m.— 

Sandpoint  Senior  High  School,  410 

South  Division,  Sandpoint,  Idaho 
September  20, 1994;  7-9  p.m.— 

Cavanaugh's  Inn,  20  N.  Main  Street, 

Kalispell,  Montana 
September  21, 1994;  7-9  p.m.— Asa 

Wood  School  Gym,  700  Idaho  Street, 

Libby,  Montana 
September  22, 1994;  7-9  p.m.— 

Reclamation  Projec-t  Office, 

Conference  Room,  Grand  Coulee, 

Washington 
September  26. 1994;  7-9  p.m.— Red 

Lion  DowTitowner,  1800  Fair\'iew 

Avenue,  Boise,  Idaho 


September  27, 1994;  7-9  p.m. — Ramada 
Inn.  Port  4  Room,  621  21st  Street. 
Levviston,  Idaho 

September  28, 1994;  7-9  p.m.— Red 
Lion,  2525  N.  20th,  Pasco, 
Washington 

October  3, 1994;  1-3  p.m.— Portland 
Conference  Center,  Morrison  Room, 
1020  NE.  3rd  Avenue,  Portland, 
Oregon 

October  4, 1994;  1-3  p.m.— West  Coast 
Hotel  (Sea-Tac).  18220  Pacific 
Highway  South,  Seattle,  Washington 

BACKGROUND:  The  Bonneville  Power 
Administration  (BPA),  the  U.S.  Bureau 
of  Reclamation,  and  the  U.S.  Army 
Corps  of  Engineers  have  issued  the  Draft 
EIS  on  the  Columbia  River  System 
Operation  Review.  The  SOR,  which 
began  in  1990,  analyzes  major  long-term 
obligations  such  as  salmon  recovery  and 
other  uses  of  the  Columbia  River 
system.  The  EIS  evaluates  seven 
different  strategies  for  operating  14 
Federal  dams  on  the  system. 
Alternatives  range  from  operations  as 
they  were  before  any  changes  were 
made  for  threatened  and  endangered 
species  to  drawing  down  the  lower 
Snake  River  projects  to  near  natural 
riverbed  levels.  No  alternative  has  been 
identified  as  preferred,  tther  actions 
addressed  in  the  Draft  EIS  include 
formation  of  a  Columbia  River  Regional 
Forum,  renewal  of  the  Pacific  Northwest 
Coordination  Agreement  and 
negotiation  of  new  Canadian 
Entitlement  Allocation  Agreements. 
Comments  on  the  Draft  EIS  will  be 
accepted  through  October  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  more  information,  please  call  one  of 
the  SOR  Project  Managers:  Witt 
Anderson,  U.S.  Army  Corps  of 
Engineers  (503)  326-5189;  John  Dooley, 
U.S.  Bureau  of  Reclamation  (503)  230- 
7395;  or  Philip  Thor,  Bonneville  Power 
Administration  (503)  230-4235. 

Issued  in  Portland,  Oregon,  on  August  25, 
1994. 
Philip  W.  Thor. 

NEPA  Project  Manager,  SOB  Interagency 
Team.  Bonneville  Power  Administration. 
|FR  Doc.  94-22007  Filed  9-7-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site 
Specific  Advisory  Board,  Savannah 
River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB),  Savannah  River  Site. 
DATES:  Monday.  September  26, 1994: 
6:00  p.m.-7:06  p.m.  (public  comment 
session);  Tuesday,  September  27,  1994: 
8:30  a.m.-4:00  p.m. 
ADDRESSES:  The  public  Comment 
session  and  meeting  will  be  held  at:  The 
Comfort  Inn,  2625  Highway  21, 
Beaufort,  South  Carolina.. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Henna,  Manager,  Environmental 
Restoration  and  Solid  Waste, 
Department  of  Energy  Savannah  River 
Operations  Office,  P.O.  Box  A,  Aiken, 
S.C.  29802  (803) 725-8074. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

Monday,  September  26, 1994 

6:00  p.m. — Public  Comment  Session  (5- 

minute  rule) 
7:00  p.m. — Adjourn 

Tuesday,  September  27, 1994 

8:00  a.m. — Registration 

8:30  a.m. — Briefings  on  Decontamination  and 

Decommissioning  and  the  Solid  Waste 

Program  at  SRS 
^:30^p.m. — Public  Comment  Session  (5- 

minute  rule) 
4:00  p.m. — Adjourn 

If  needed,  time  will  be  allotted  after 
public  comments  for  old  business,  new 
business,  for  items  added  to  the  agenda, 
and  administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting  Monday,  September  26, 1994.  " 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
befoje  or  after  the  meeting.  Written 


comments  will  be  accepted  at  the 
address  above  for  15  days  after  the  date 
of  the  meeting.  Individuals  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Tom 
Heenan's  office  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  bshion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  pubhc 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedcwn  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  betv«reen 
9:00  a.m.  and  4  pjn..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Tom 
Heenan.  Department  of  Energy 
Savaimah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  S.C  29802,  or  by  calling 
him  at  (803)-725-78074. 

Issued  at  Washington.  DC  oa  September  2. 
1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

(PR  Doc.  94-22144  Filed  9-7-94:  8:45  ami 
BILUNG  COOC  64S0-01-M 


Hydrogen  Technical  Advisory  Panel 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  <k)mmittee  Act  - 
(Pub.  L.  92-463,  86  Stat.  770,  as 
amended),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Hydrogen  Technical  Advisory 
PaneL 

Date  and  Time;  Thursday.  September  29, 
1994. 9:00  a.m.-5:30  p.m.;  Friday. 
September,  30, 1994,  9:00  a.m.-i2:00  p.m. 

Place:  South  Coast  Air  Quality 
Management  District,  21865  Copley  Drive. 
Diamond  Bar.  California.  Telephone:  714- 
396-3245. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Eaton.  Designated  Federal 
Official,  1000  Independence  Avenue 
SW,  Washington,  DC  20585,  Telephone: 
(202) 586-1506. 

SUPPLEMENTARY  IHf OfttlATlON:  Purpose: 
The  Hydrogen  Technical  Advisory 
Panel  (HTAP)  will  advise  the  Secretary 
of  Energy  who  has  the  overall 
management  respoosibiUty  for  carrying 
out  the  programs  under  the  Matsimaga 


Hydrogen  Research,  Development,  and 
Demonstration  Program  Act  of  1990, 
Public  Law  101-566.  The  Panel  will 
review  and  make  any  necessary 
recommendations  to  the  Secretary'  on 
the  following  items:  (1)  The 
implementation  and  conduct  of 
programs  required  by  the  Act.  (2)  the 
economic,  technological,  and 
environmental  consequences  of  the 
deployment  of  hydrogen  production  and 
use  systems,  and  (3)  the  contents  of  the 
comprehensive  5-year  program  required 
by  the  Act. 

Tentative  Agenda 

Thursday.  September  29. 1994 

9:00  a.m. — Introductions  and  Opening 

Comments— Takahashi 
-  9:15  a.m. — Report  from  the  Past  Chairmaa 

and  Discussion — Birk 
10:00  ajn. — Discussion/ Approval  of 

Committee  Reports — Bain/Lynch 

Takabashi 
10:45  a.m.— Break 
1 1 :00  ajD.— USDC«  Report  to  HTAP  and 

Discussion — Eaton 
11:45  a.m. — Hydrogen  Program  Status  and 

Discussion — Rossmeissl 
12:30  p.m.— Lunch 
2:00  p.m. — Reports  from  Related 

Organizations 
National  Hydrogen  Association — John 

Kennedy 
American  Renewable  Hydrogen  Energj- 

Alliance — Scott  Sklar 
International  Hydrogen  Energ}- 

Association — Veziroglu 
3:00  p.m. — South  Coast  Management  District 

Hydrogen  Activities  ProjecUons — Alan 

Lloyd 
4:00  p.m. — California  Marketing 

Opportunities — Lloyd/Panel 
4:45  p.m.— Tour  of  South  Coast  Air  Qualit>'    . 

Management  District  H>'drogen 

Facilities — Lloyd 

Friday,  Septemb«  30,  1994 

9:00  a.m. — Discussion  of  Topics  to  be 
reviewed  by  the  Panel 

•  Integration  ofeffort  with  other  USDOE 
offices  and  federal  agencies — Eaton 

•  Demonstrations — Rossmeissl 

•  Sustainable  RSkD  Centers— McKinley 

•  Budget  Plan— Takahashi 

•  International  Cooperation — Hoagland 

•  Hydrogen  Technologies  for  the  1996 
Atlanta  Olympics— USDOE 

•  Partnership  for  a  Next  Generation 
Vehicle— USDOE 

11:00  a-m.- Round  Table— Panel 
11:15  a.m. — Public  Comments 
12:15  a.m. — Adjournment 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
HTAP  is  empowered  to  conduct  the 
meeting  in  a  fiashion  that  will,  in  the 
chairman's  judgment,  facilitate  the 
orderly  conduct  of  business. 

Any  member  of  the  public  who 
wishes  to  make  an  oral  statement  * 

pertaining  to  agenda  items  should 
contact  the  Designated  Federal  Official 


at  the  address  or  telephone  number 
listed  above.  Requests  nrmst  be  received 
before  5  p.m.  (E.S.T.)  Wednesday. 
September  21.  1994.  and  reasonable 
provision  will  be  made  to  include  the 
presentation  during  the  public  comment 
period.  It  is  requested  that  oral 
presenters  provide  15  copies  of  their 
statements  at  the  time  of  their 
presentations. 

Written  testimony  pertaining  to 
agenda  items  may  be  submitted  prior  to 
the  meeting.  Written  testimony  must  be 
received  by  the  Designated  Federal 
Official  at  the  address  shown  above 
before  5  p.m.  (E.S.T.)  Wednesday, 
September  21,  1994,  to  a'issure  that  it  is 
considered  by  Panel  members  during 
the  meeting. 

Minutes:  A  transcript  of  the  open, 
public  meeting  will  be  available  for 
public  review  and  copying 
approximately  30  days' following  the 
meeting  at  the  Pubhc  Reading  Room  lE- 
190,  Forrestal  Building,  1000 
Independence  Avenue.  SW, 
Washington.  DC  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday  except 
Federal  holidays. 

Issued  at  Washii^ton.  DC  on  September  2 
1994. 

Marcia  L.  Morris. 

Deputy  Advisory  Committee  Management 
Officer 

(FR  Doc.  94-22142  Filed  9-7-94;  8:45  ami 
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Golden  Field  Office;  Federal 
Assistance  Award  to  Air  Products  and 
Chemicals,  Inc. 

AGENCY:  Department  of  Energy. 
ACTION:  .Notice  of  Noncompetitive 
Financial  Assistance  Award 
(Supersedes  FR  Doc.  94-10073.  pub.  4- 
26-94). 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.7.  is  announcing  its  intention  to 
award  a  cooperative  agreement  to  Air 
Products  and  Chemicals.  Inc.  for  the 
continuation  of  development  and 
marketing  of  novel  transport  membranes 
for  separaticm  of  industrial  gasses. 
ADDRESSES:  Questions  regarding  this 
announcement  nwy  be  adkiressed  to  the 
U.S.  Department  of  Energy.  Golden 
Field  Office.  1617  Cole  Blvd.,  Golden. 
Colorado  80401.  Attention:  M.A.  Barron. 
Contract  SpeciaHst,  (303)  275-1787.  The 
Contracting  Officer  is  John  W.  MeekCT. 
The  Project  Officer  is  R.N.  Chapped 
(303) 275-4769. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  effort  will  complete  the 


46404 


Federal  Register  /  Vol.  59,  No.  173  /  Thursday.  September  8,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  173-/  Thursday,  September  8.  1994  /  Notices  46405 


JMI 


activity  begun  under  Cooperative 
Agreement  No.  DE-FC02-«9ID12779  for 
the  development  of  active  transport 
membranes  for  gas  separation.  Air 
Products  is  proposing  to  develop 
prototypes  of  advanced  membrane 
systems  and  conduct  field  evaluations. 
Later  pilot  scale  systems  will  be 
developed  and  installed  in  industrial 
settings  for  commercial  evaluation  and 
demonstration.  This  last  stage  of 
development  involving  commercial 
demonstration  on  a  large  scale  basis  was 
added  in  order  to  ensure  commercial 
usage. 

DOE  has  performed  a  review  in 
accordance  with  10  CFR  600.7,  and  has 
determined  that  the  activity  to  be 
funded  is  necessary  to  the  satisfactory 
completion  of,  and  is  a  continuation  of 
an  activity  presently  being  funded  by 
DOE,  and  for  which  competition  for 
support  would  have  a  significant 
adverse  effect  on  continuity  and 
satisfactory  completion  of  the  activity. 
EXDE  intends  to  restrict  eligibility  to  Air 
Products  and  Chemicals,  Inc.  for  this 
activity  in  accordance  with  10  CFR 
600.7(b)(2)(i)  (A)  and  (D). 

The  total  estimated  cost  to  complete 
the  project  is  $14,300,000.  The  proposed 
cost  share  for  Air  Products  is  $5,900,000 
(41%)  and  $8,400,000  (59%)  for  DOE 
over  a  5  year  project  period. 

Issued  in  Golden.  Colorado  on  August  25. 
1994. 

John  W.  Meeker, 
Chief,  Procurement.  GO. 
IFR  Doc.  94-22147  Filed  9-7-94;  8:45  am) 
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Financial  Assistance  Award 
Consortium  for  Energy  Efficiency 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  Pursuant  to  10  CFR 
600.7(b)(2)(i)(D),  the  U.S.  Department  of 
Energy  (DOE)  Region  I  Support  Office, 
through  the  Golden  Field  Office,  intends 
to  award  a  grant  to  the  Consortium  for 
Energy  Efficiency  (CEE)  to  develop 
"market-pull"  initiatives  intended  to 
increase  the  deployment  of  advanced, 
energy  efficient  technologies  through 
the  development  of  utility/ 
manufacturer/customer  consortia.  These 
tasks  fulfill  DOE  missions  set  forth  in 
section  127  of  the  Energy  Policy  Act  of 
1992,  H.R.  776  (EPACT)  and  in  the 
Climate  Change  Action  Plan,  Actions  #4 
and  #6  (CCAP). 

SUPPLEMENTARY  INFORMATION:  The 
proposal,  which  was  negotiated  with  the 
DOE,  Office  of  Building  Technologies 
(OBT),  establishes  funding  for  tasks 


related  to  increasing  the  deployment  of 
advanced,  highly  energy  efficient 
technologies  throughout  the  United 
States.  The  CEE  is  a  non-profit 
corporation  dedicated  to  helping  private 
and  public  interests  form  partnerships 
to  accelerate  the  development  and 
availability  of  technologies  that  save 
energy. 

Initial  funding  of  $142,500  will  be 
used  to  begin  several  program 
initiatives.  Depending  upon  availability, 
additional  financial  assistance  for  CEE 
in  support  of  on-going  "market-pull" 
activities  between  FY  '95-FY  '99  is 
anticipated.  Funding  may  range  from 
between  $50,000-$700,000  per  fiscal 
year.  In  the  event  that  additional 
funding  is  available  in  the  future,  it  will 
be  used  to  expand  program  initiatives  in 
different  product  technologies,  to 
provide  additional  expert  technical 
assistance  for  program  initiatives,  to  set- 
up workshops/conferences,  and  to 
increase  marketing  efforts  for  product 
technologies.  The  completion  of  these 
tasks  should  result  in  an  increase  in  the 
use  of  super-efficient  appliances  in  the 
United  States. 

Noncompetitive  financial  assistance 
to  CEE  is  in  accordance  with  the 
justifying  criteria  presented  in  10  CFR 
600.  The  DOE/OBT  has  determined  that 
CEE  has  exclusive  domestic  capability 
to  develop  consortia  to  increase  the 
deployment  of  advanced,  energy 
efficient  technologies,  and,  is,  therefore, 
uniquely  capable  to  complete  missions 
outlined  in  section  127  of  EPACT  and 
Action  #'s  4  and  6  of  CCAP. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Attn:  Hugh 
Saussy,  Jr.,  Region  I  Support  Office,  One 
Congress  Street,  Boston,  MA  02114- 
2021,(617)565-9700. 

Issued  at  Golden,  Colorado  on  August  25. 
1994. 

)ohn  W.  Meeker, 

Contracting  Officer.  Golden  Field  Office. 
IFR  Doc.  94-22150  Filed  9-7-94,  8:45  am) 
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EERE-Denver  Regional  Support  Office; 
Financial  Assistance  Award;  Intent  to 
Award  Cooperative  Agreement  to  the 
Electric  Power  Research  Institute 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy, 
pursuant  to  10  CFR  600.7,  announces 
that  it  is  making  a  financial  assistance 
cooperative  agreement  cost  shared 
award  based  on  a  noncompetitive 
determination  to  the  Electric  Power 


Research  Institute  (EPRI)  in  the  amount 
of  $140,000. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
will  fund  up  to  50  percent  of  the 
allowable  costs  of  the  Cooperative 
Agreement.  The  pending  award  is  based 
on  an  application  for  a  project  entitled 
"Advanced  Integrated  Resource 
Planning  Training  and  Bulletin  Board" 
which  was  submitted  by  the  EPRI.  The 
general  objective  of  the  project  is  to 
advance  the  practices  of  Integrated 
Resource  Planning  (IRP)  in  the  electric 
utility  industry.  EPRI  will  develop  and 
conduct  an  advanced  IRP  course 
covering  the  concepts,  methods  and 
modeling  techniques  including  the 
integration  of  supply  and  demand 
issues,  demand-side  cost  effectiveness 
and  value  tests,  treatment  of 
externalities  and  evaluation  of  supply 
side  options,  including  renewables  and 
distributed  resources.  It  is  also  intended 
to  assist  state  utility  regulatory 
commissions  and  other  IRP  practitioners 
and  researchers  obtain  and  exchange 
information  important  to  IRP 
development  and  to  assist  in  their 
implementation  of  the  IRP  related  titles 
of  the  Energy  Policy  Act  of  1992  and  the 
Climate  Change  Action  Plan. 

DOE  has  performed  a  review  in 
accordance  with  10  CFR  600.7  and  has 
determined  that  the  proiect  to  be  funded 
will  be  an  enhancement  to  the  public 
and  will  be  of  public  benefit.  It  is 
suitable  for  financial  assistance  and 
would  not  be  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation.  The  initial  term  of 
the  award  will  be  twelve  (12)  months, 
for  a  possible  project  period  of  five  years 
from  the  initial  date  of  award.  Possible 
additional  funding  in  future  years  will 
be  based  on  satisfactory  completion  of 
.  the  initial  term,  and  availability  of 
funding.  " 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Denver  Regional 
Support  Office,  2801  Youngfield  St.. 
Golden,  CO.,  80201,  Attention:  Louise  S. 
Urgo,  Contracting  Officer. 

Issued  in  Golden,  Colorado  on  August  25, 
1994. 

John  W.  Meeker, 

Contrcting  Officer,  Golden  Field  Office. 
[PR  Doc.  94-22148  Filed  »-7-94;  8:45  am] 
BILUNO  CODE  S49(M)1-M 


Golden  Field  Office;  Grant  Award  to 
Enermodal  Engineering,  Inc. 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 


Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  grant  to  Enermodal  Engineering 
for  continuing  research  efforts  in 
support  of  the  DOE  Office  of  Building 
Energy  Research  programs.  The  project 
seeks  to  improve  the  compatibility 
between  the  Canadian  and  U.S.  window 
rating  software  programs  and  standards. 
ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Cole  Blvd.,  Golden. 
Colorado  80401,  Attention:  Cidney  L. 
Bippus,  Contract  Specialist,  303-275- 
4793. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  basic  research  will  contribute 
to  the  DOE  mission  by  assisting  in  the 
development  of  compatible  window 
simulation  software  programs  for  the 
U.S.  and  Canada.  Successful  completion 
of  this  research  wrill  help  ensure  that 
U.S.  manufacturers  will  have  equal 
access  to  Canadian  markets.  DOE  has 
performed  a  review  in  accordance  with 
10  CFR  600.7  and  has  determined  that 
the  activity  to  be  funded  is  necessary  to 
satisfactorily  complete  the  current 
research.  DOE  funding  for  the  Grant  is 
estimated  at  $35,000  and  the  anticipated 
period  of  performance  is  twelve  (12).k 
months. 

Issued  in  Golden,  Colorado  on  August  25, 
1994. 

John  W.  Meeker, 

Contracting  Officer.  Golden  Field  Office. 
[FR  Doc.  94-22146  Filed  9-7-94;  8:45  am] 
BILUNG  CODE  6460-01-M 


Financial  Assistance  Award:  National 
Association  of  State  Energy  Officials 

AGENCY:  U.S.  Department  of  Energy 
(DOE),  Seattle  Regional  Support  Office. 
ACTION:  Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 
award. 

SUMMARY:  The  DOE  Seattle  Regional 
Support  Office,  in  accordance  with  10 
CFR  600.7(b)(2),  gives  notice  of  its  plan 
to  make  a  noncompetitive  financial 
assistance  award  imder  grant  No.  DE- 
FG51-94RO20454.  A  grant  will  be 
awarded  to  the  National  Association  of 
State  Energy  Officials  (NASEO)  for  the 
purpose  gathering  and  disseminating 
information  on  a  number  of  different 
energy  efficiency  and  renewable  energy- 
related  topics  which  are  connected  to 
the  Administration's  Climate  Change 
Action  Plan  and  the  Energy  Policy  Act 
of  1992. 

SCOPE:  The  U.S.  Department  of  Energy 
is  undergoing  several  policy  initiatives 
that  directly  or  indirectly  relate  to  the 


Administration's  Climate  Change  Action 
Plan  (CCAP)  and  the  Energy  Policy  Act 
of  1992  (EPAct).  WiUiin  the  Department, 
the  Office  of  Energy  Efficiency  and 
Renewable  Energy  is  charged  with  the 
task  of  developing  and  implementing 
various  programs  required  by  these  two 
initiatives,  which  also  directly  or 
indirectly  affects  the  Department's 
chents  and  stakeholders.  The  network  of 
state  energy  offices  is  a  key  component 
to  the  Department's  ability  to  implement 
these  plans  and  initiatives. 

As  representatives  of  the  various  state 
energy  offices  (including  territories),  the 
NASEO  is  best  suited  to  perform  work 
related  to  gathering  and  disseminating 
information  relating  to  energy  efficiency 
and  renewable  energy-related  projects 
outlined  in  the  CCAP  and  the  EPAct. 
Collectively,  these  offices  form  a 
valuable  network  for  exchange  of  views 
and  information  on  a  variety  of  energy- 
related  issues.  As  the  NASEO  is  the  only 
organization  which  represents  state 
energy  offices,  it  has  been  determined  to 
the  best  suited  to  perform  the  task  of 
working  with  Departmental  personnel 
in  gathering  and  disseminating  the 
energy-related  issues  from  the  CCAP 
and  the  EPAct. 

Funding  for  this  project  is  being 
pro\ided  by  the  Office  of  Energy 
Efficiency  and  Renewable  Energy  as 
authorized  by  the  Department  of  Energy 
Organization  Act,  as  amended,  PubUc 
Laws  95-91  and  97-377.  The  estimated 
DOE  share  of  costs  for  this  project  is 
$600,000  to  cover  a  three-year  period. 
ELIGIBILITY:  Pursuant  to  the  requirements 
of  10  CFR  600.7(b)(2)(i),  the  following 
reasons  are  stated  for  the  basis  of  issuing 
this  noncompetitive  grant  to  NASEO: 
1.  The  NASEO  is  uniquely  qualifieid 
and  has  exclusive  domestic  capabiUty  to 
perform  this  proposed  activity 
successfully  [Criteria  10  CFR 
600.7(b)(2)(i)(D)].  This  proposal 
identifies  a  broad  array  of  tasks  and 
activities  designed  to  gather,  analyze, 
and  disseminate  information  on  a 
nation-wide  basis.  These  actions  would 
significantly  help  the  Department  carry 
out  the  Adininistration's  CCAP  and 
fulfill  its  mandated  responsibifities 
under  the  EPAct  of  1992.  State  energy 
offices  are  the  organizations  best  suited 
to  perform  this  work.  They  have  up  to 
twenty  years  experience  complying  with 
Federal  energy  requirements  and 
delivering  energy  programs.  They  are 
"experts"  on  their  state  energy  issues, 
interests,  and  priorities.  Collectively 
these  offices  form  a  valuable  network  for 
disseminating  information  fi-om  DOE 
and  gathering  intelligence  on  state 
needs  and  accompUshments. 

NASEO  is  the  only  organization 
which  represents  state  energy  offices — 


its  membership  currently  includes  54 
out  of  56  state  and  territorial  energy 
offices.  NASEO  holds  at  least  2  national 
meetings  of  state  energy  officials  each 
year  to  gather  information  and  exchange 
views  on  a  variety  of  energy-related 
issues.  NASEO's  organization  and 
management  help  ensure  that  a  diversity 
of  state  views  are  represented  and  heard 
within  the  organization.  NASEO 
provides  the  opportunity  for  at  least  one 
Energy  Office  Director  from  each  of  the 
10  DOE  regions  and  5  officers  from 
throughout  the  nation  to  manage  the 
organization.  This  allows  producing 
states,  consuming  states,  and  others  the 
opportimity  to  voice  their  concerns  and 
opinions  on  energy  issues  through  a 
non-partisan  process.  NASEO  has 
successfully  assisted  DOE  in  past  efforts 
to  (1)  develop  training  exercises  on 
energy  emergencies,  (2)  unanimously 
endorse  programmatic  changes  in 
-federally-funded  conservation  programs 
effecting  the  states,  and  (3)  collect, 
categorize,  and  distribute  information 
relating  to  national  energy  issues. 

2.  The  activities  would  probably  be 
conducted,  at  least  in  part,  by  the 
appUcant  using  its  own  resources. 
However,  DOE  support  of  that  activity 
would  enhance  the  pubUc  benefits  to  be 
derived  and  DOE  knows  of  no  other 
entity  which  is  conducting,  or  plans  to 
conduct,  the  activities.  [Criteria  10  CFR 
600.7(b)(2)(i)(B)].  Without  additional 
funding  from  DOE  a  number  of  the 
larger  states,  with  greater  existing 
resources,  would  probably  conduct  a 
number  of  the  activities  covered  by  the 
proposal.  However,  this  data  would  be 
spotty  and  incomplete.  Additional  DOE 
fiinding,  provided  through  this 
proposal,  will  ensure  that  more  uniform, 
complete,  and  high  quahty  product  is 
produced  for  DOE.  Specifically,  funding 
from  DOE  will  help  ensure  that 
information  provided  DOE  is:  (1) 
collected  from  all  states,  rather  than  just 
those  states  with  large  existing  energy 
offices  and  resource  bases,  (2)  collected 
on  all,  not  just  some  of  the  activities 
proposed;  and  (3)  uniform  in  format  and 
quahty. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  must  be  submitted  within 
fourteen  (14)  calendar  days  of 
publication  of  this  notice  to:  Juhe  A. 
Riel,  U.S.  Department  of  Energy,  Seattle 
Regional  Support  Office,  800  Fifth  Ave., 
Suite  3950,  Seattle,  WA  98104. 

Issued  in  Golden,  Colorado  on  August  25, 
1994. 

John  W.  Meeker, 

Contracting  Officer.  Golden  Field  Office. 
[PR  Doc.  94-22185  Filed  9-7-94;  8:45  am) 

BILLING  CODE  •4S0-01-M 
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Office  of  Technical  and  Financial 
Assistance  Energy  Efficiency  and 
Renewable  Energy 

Award  Based  on  Acceptance  of  a  Non- 
Competitive  Application;  Home  Energy 
Rating  Systems  Council;  Energy 
Efficiency  Rating  Guidelines 

agency:  Office  of  Technical  and 
Financial  Assistance  Energy  Efficiency 
Renewable  Energy,  U.S.  Department  of 
Energy  (DOE). 

action:  doe,  Office  of  Technical  and 
Financial  Assistance,  Energy  Efficiency 
and  Renevrable  Energy,  through  the 
Region  3  Support  Office — Philadelphia, 
anno\uices  that,  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7(b)(2)(ii),  DOE  intends  to  award  a 
grant  to  the  Home  Energy  Rating 
Systems  Council  (>IERS).  The  overall 
objective  of  this  project  is  to  issue 
volimtary  guidelines  to  be  used  by  State 
and  local  governments,  utilities, 
builders,  real  estate  agents,  lenders  and 
others  to  enable  and  encourage  the 
assigrunent  of  energy  efficiency  ratings 
to  residential  buildings. 

SUPPLEMEMTARY  H4FORMATIOM:  The  grant 
of  $283,000  will  fund  the  HERS  Council 
to  estabhsh  guidelines  to  encourage 
uniformity  for  certifying  home  energy 
efiiciency  rating  tools  and  to  encourage 
uniformity  for  accrediting  home  energy 
efficiency  rating  systems. 

The  project  term  of  this  grant  shall  be 
eighteen  (18)  months  from  the  effective 
date  of  the  award. 

DOE  support  of  this  activity  would 
enhance  the  pubfic  benefit  to  be  derived 
and  DOE  knows  of  no  other  entity  that 
is  conducting  or  planning  to  conduct 
such  an  effort.  This  effort  is  suitable  for 
non-competitive  financial  assistance 
and  is  not  eUgible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Costa,  Region  3  Support  Office — 
Philadelphia,  U.S.  Department  of 
Energy,  Suite  501, 1880  J.F.  Kennedy 
Boulevard,  Philadelphia,  PA  19103- 
7483,(215)656-6961. 

Issued  at  Goldea,  Colorado  on  August  17, 
1994. 

John  W.  Meeker, 

Contracting  Officer,  Golden  Field  Office. 
|FR  Doc.  94-22155  Filed  9-7-94;  8:45  am) 

BILLING  COOE  64M-01-M 


Award  Based  on  Acceptance  of  a  Non- 
Competitive  Application;  Citizens 
Fund:  Cleaner  Burning  Alternative  Fuel 
Buses 

agency:  Office  of  Technical  and 

Financial  Assistance  Energy  Efficiency 
and  Renewable  Ei>ergy,  U.S.  Department 
of  Energy  (DCtt:).  -, 

ACTION:  DOE,  Office  of  Technical  and 
Financial  Assistance,  Energy  Efficiency 
and  Rraiewable  Energy,  through  the 
Region  3  Support  Office — Philadelphia, 
announces  that,  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7(b)(2)(ii),  DOE  intends  to  award  a 
grant  to  the  Citizen's  Fund.  The  overall 
objective  of  this  project  is  to  develop 
and  carry  out  a  large  public  information 
campaign  related  to  Alternative  Fuel 
Vehicles  (AFV)  in  general  and  the 
public  transit  system  in  particular. 

SUPPLEMENTARY  INFORMATTOH:  The  grant 
of  $50,000  will  fund  the  Citizens  Fund 
for  support  of  a  project  entitled  "The 
Transit  Agency  as  Environmental 
Leader:  Educating  the  Philadelphia  Area 
Public  on  the  Benefits  of  Cleaner- 
Burning  Alternative  Fuel  Buses." 

The  project  term  of  this  grant  shall  be 
twelve  (12)  months  from  the  effective 
date  of  the  award. 

DOE  support  of  this  activity  would 
enhance  the  public  benefit  to  be  derived 
and  DOE  knows  of  no  other  entity  that 
is  conducting  or  plaiming  to  conduct 
such  an  effort.  This  effort  is  suitable  for 
non-competitive  financial  assistance 
and  is  not  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Winebrake,  Region  3  Support 
Office — Philadelphia,  U.S.  Department 
of  Energy,  Suite  501,  1880  J.F.  Kennedy 
Boulevard,  Philadelphia,  PA  19103- 
7483,  (215)  656-6974. 

Issued  at  Golden,  Colorado  on  August  17. 
1994. 

Jolin  W.  Meelier, 

Contracting  Officer.  Golden  Field  Office. 
(FR  Doc.  94-22156  Filed  9-7-94;  8:45  am] 
BILLINQ  COOE  •4S-01-M 


Office  of  Technical  and  Financial 
Assistance;  Office  of  Utility 
Technotogies;  Energy  Efficiency  and 
Renewable  Energy;  Award  Based  on 
Acceptance  of  a  Noncompetitive 
Application;  Pennsylvania  Energy 
Office;  Fy95  National  Energy  Awards 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  DOE,  Office  of  Technical  and 
Financial  Assistance,  Energy  Efficiency 
and  Renewable  Energy,  through  the 
Region  3  Support  Office — Philadelphia. 


announces  that,  piusuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7(2)(ii),  DOE  intends  to  award  a 
grant  to  the  Pennsylvania  Energy  Office 
(PEO).  The  anticipated  overall  objective 
of  this  project  entitled  "1995  National 
Awards  Program  for  Enei:gy  Effidency- 
and  Renewable  Energy"  is  to  honor 
energy  innovators  of  the  most  deserving 
projects  in  five  categories  and  to 
pubhcize  unique  energy  saving 
technologies  and  related  projects. 
Through  this  program,  DOE  strives  to 
increase  the  use  of  energy  efficient  and 
renewable  resoiuce  technologies  that  are 
beneficial  and  transferable  to  others 
nationwide. 

SUPPLEMENTARY  INFORMATION:  The  grant 
of  $250,000  will  fund  the  PEO's  project 
to  support  energy  efficient  and 
renewable  resource  technologies. 

The  project  term  of  this  grant  shall  be 
sixteen  (16)  months  fitim  the  effective 
date  of  the  award. 

DOE  support  of  this  activity  would 
enhance  the  pubhc  benefit  to  be  derived 
and  IX3E  knows  of  no  other  entity  that 
is  conducting  or  planning  to  conduct 
such  an  effort.  This  effort  is  suitable  for 
noncompetitive  financial  assistance  and 
is  not  eligible  for  financial  assistance 
under  a  recent,  ciurent,  or  plaimed 
solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Starkey,  Energy 
Conservation  Specialist,  liegioH  3 
Support  Office — Philadelphia,  U.S. 
Department  of  Energy,  Suite  501, 1880 
J.F.  Kennedy  Boulevard,  Philadelphia. 
PA  91903-7483,  (215)  656-6961. 

Issued  at  Golden,  Colorado  on  August  25, 
1994. 

lofaB  W.  Meeker. 
Contracting  Officer,  GO. 
[PR  Doc.  94-22145  Filed  9-7-94;  8:45  am) 
BILUNQ  COOE  6450-01-M 


Golden  Field  Office;  Federal 
Assistance  Award  to  Southwest 
Research  Institute 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Avrard. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pxu^uant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  grant  to  the  Southwest  Research 
histitute  for  continuing  research  efforts 
to  develop  and  demonstrate  natural  gas- 
fueled  railway  locomotives.  The  first 
year  of  this  four  year  project  was  fimded 
in  1993.  This  notice  aimounces  the 
DOEs  intent  to  fund  years  2  through  4 
of  this  project  as  a  renewal  application. 


JMI 


This  project  is  a  portion  of  DOE's  Fuels 
Utilization  Program  of  its 
Transportation  Technologies  Program, 
which  seeks  to  improve  fuel  efficiency, 
reduce  energy  costs,  and  reduce  air 
emissions  in  transportation  operations. 
This  is  not  a  notice  for  solicitation  of 
proposals  or  financial  assistance 
appUcations. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention:  Ms.  RuUi  E. 
Adams,  Contract  Specialist. 

SUPPLEMENTARY  INFORMATION:  For  the 
past  twelve  years,  the  applicant  has 
been  conducting  engine  research  for  the 
Association  of  American  Railroads.  The 
applicant  is  currently  completing  the 
development  of  a  first  generation  gas- 
fueled  freight  locomotive  engine,  under 
contract  with  the  Electro-Motive 
Division  of  General  Motors  (EMD).  This 
engine  technology  will  be  available  to 
this  cooperative  research  program. 

This  cooperative  research  program  is 
being  funded  by  the  DOE  and  five  non- 
Federal  entities.  The  DOE  will  be 
funding  approximately  12%  of  the  total 
project  costs. 

Three  locomotive  engine  technologies 
will  be  investigated  during  this  research 
program.  With  each  technology, 
variables  affecting  engine  performance 
(power,  fuel  economy,  exhaust 
emissions,  etc.)  will  be  optimized  to 
produce  a  height  engine  with  improved 
cost  efficiency  and  a  commuter 
passenger  engine  with  low  emissions. 

In  accordance  with  10  CFR  600.7,  it 
has  been  determined  that  DOE  funding 
of  this  activity  will  enhance  the  public 
benefits  to  be  derived  and  DOE  knows 
of  no  other  entity  which  is  conducting 
or  is  planning  to  conduct  such  an 
activity.  In  addition,  DOE  has 
determined  that  the  applicant  and  its 
cost-sharing  contractor,  EMD,  have 
exclusive  domestic  capability  to 
perform  this  activity  successfully,  based 
upon  imique  equipment,  proprietary 
data,  technical  expertise,  and  other 
unique  quafifications. 

DOE  fimding  for  this  three-year  effort 
is  estimated  to  be  $600,000.  The 
anticipated  term  of  the  proposed  grant 
shall  be  thirty-six  months  from  the 
effective  date  of  the  award. 

Issued  in  Golden,  Colorado  on  August  24, 
1994. 

John  W.  Meeker, 

Contracting  Officer. 

[FR  Doc.  94-22152  Filed  9-7-94;  8:45  am] 

BILUNO  COOE  64S0-01-M 


Financial  Assistance  Award  University 
of  Florida 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 


SUMMARY:  Pursuant  to  10  CFR 
600.7(b)(2)(i)(D),  The  U.S.  Department 
of  Energy  Region  IV  Support  Office, 
through  the  Golden  Field  Office,  intends 
to  award  a  grant  to  the  University  of 
Florida  to  support  a  program  to  improve 
energy  efficiency  in  the  commercial 
buildings  sector. 

SUPPLEMENTARY  INFORMATION:  Energy 
Analysis  and  Diagnostic  Centers 
(EADCs)  have  been  estabUshed  to 
provide  technical  assistance  in  the  use 
of  new  energy  efficient  technology  in 
the  manufacturing  sector.  The 
Department  of  Energy  has  an  interest  in 
developing  this  concept  and  evaluating 
its  feasibility  in  the  commercial 
buildings  area.  In  this  pilot  project,  the 
University  of  Florida  will  conduct  five 
audits  of  commercial  buildings  to  test 
this  approach.  The  project  will  assess 
the  apphcability  of  augmenting  the 
existing  EADC  structure  to  conduct 
commercial  buildings  audits  and  will 
estimate  the  cost  effectiveness  of  this 
approach. 

Noncompetitive  financial  assistance  is 
in  accordance  with  the  justifying  criteria 
presented  in  10  CFR  600.  DOE  ha| 
determined  that  support  of  this  activity 
would  enhance  the  pubUc  benefits  to  be 
derived  and  DOE  knows  of  no  other 
entity  which  is  conducting  or  is 
planning  to  conduct  such  an  activity. 
DOE  plans  to  provide  FY  1994  funding 
in  the  amount  of  $50,000  in  support  of 
this  activity. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Attn:  Fred 
Singleton,  Atlanta  Support  Office,  730 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30308,  404-347-3482. 

Issued  at  Golden,  Colorado  on  August  25. 
1994. 

John  W.  Meeker, 

Contracting  Officer,  Golden  Field  Office. 
[FR  Doc.  94-22151  Filed  9-7-94;  8:45  am] 
WLUNO  CODE  645(M)1-M 

Morgantown  Energy  Technology 
Center;  Financial  Assistance  Award  to 
the  University  of  South  Carolina 

AGENCY:  Department  of  Energy  (EXDE). 
ACTION:  Notice  of  acceptance  of  an 
unsohcited  financial  assistance 
application  for  Grant  award. 


Center  (METC),  gives  notice  of  its  plans 
to  award  a  twelve  month  Grant  to  the 
University  of  South  Carolina,  Columbia, 
South  Carolina,  in  the  estimated  amount 
of  $61,956.  Award  will  not  be  made  for 
at  least  14  days  after  pubhcation  of  this 
notice  in  order  to  allow  time  for  pubUc 
comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  D.  Roth,  1-07,  U.S.  Department 
of  Energy,  Morgantovm  Energy 
Technology  Center,  P.O.  Box  880, 
Morgantown,  West  Virginia  26507- 
0880,  Telephone:  (304)  291-4244. 
Procurement  Request  No.  21- 
94MC31384.000. 

SUPPLEMENTARY  INFORMATION:  The 
participant  will  apply  steady  state  and 
dynamical  analysis  proven  in  the 
chemical  industry  using  data  and 
models  from  the  METC  coal  gasifier  to 
develop  an  optimal  control  scheme  for 
METC  coal  gasification.  This  proof  of 
concept  will  help  in  developing  the 
methodology  needed  to  timely  develop 
control  schemes  in  the  power  generation 
industry. 

Randolph  L.  Kesling, 

Acting  Director.  Acquisition  and  Assistance 
Division.  Morgantov^Ti  Energy  Technologv 
Center. 

[FR  Doc.  94-22153  Filed  9-7-94;  8:45  am) 

BILLING  CODE  645(M>1-P 


SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600.14,  the 
EXDE,  Morgantown  Energy  Technology 


Kansas  City  Support  Office;  Non- 
Competitive  Financial  Assistance 
Award  to  the  Wisconsin  Demand-Side 
Demonstrations,  Inc. 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  Department  of  Energy 
(DOE).  Kansas  City  Support  Office. ' 
announces,  pursuant  to  the  EXDE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2)(i)(B)  it  intends  to  award  a 
Cooperative  Agreement  to  the 
Wisconsin  Demand-Side 
Demonstrations,  Inc.  (WDSD).  WDSD 
will  work  in  conjunction  with  the  DOE, 
Industrial  Electric  Motor  Systems 
Program,  to  (1)  gather  information, 
develop  materials,  and  conduct  training 
on  performance  optimization  methods 
which  are  used  to  identify  efficiency 
opportunities  in  electric  motor-driven 
systems,  and  (2)  to  promote  the  use  of 
performance  optimization  techniques 
and/or  services  to  industrial  electric 
motor-driven  systems  stakeholders. 
SUPPLEMENTARY  INFORMATION:  WDSD 
receives  support  for  their  activities  from 
eight  Wisconsin  utihties.  In  addition  to 
the  state  utiUties,  WDSD  is  currently 
working  in  conjunction  with  state 
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agencies,  and  other  organizations 
including  industry  and  equipment 
manufacturers  and  distributors  on  a 
state-wide  High  Efficiency  Motors 
Program  aimed  at  estabhshing  working 
partnerships  in  the  electric  motor 
systems  market  and  increasing  the 
market  availability  and  implementation 
of  high-efficiency  electric  motors. 
WDSD  and  supporting  organizations 
have  also  worked  to  develop  a  core 
Performance  Optimization  Program  in 
Wisconsin,  hi  this  effort.  WDSD  secured 
the  assistance  and  input  from  Ontario 
Hydro  staff  who  have  been  instrumental 
in  the  development  and  implementation 
of  many  successful  performance 
optimization  efforts  in  Canada. 

Therefore,  the  proposed  project  meets 
the  criterion  for  noncompetitive 
financial  assistance  specified  in  10  CFR 
600.7(b)(2)(i)(B)  in  that  the  activities  are 
being  or  would  be  conducted  by  the 
applicant  using  its  own  resources  or 
those  provided  by  third  parties.  This 
award  will  further  die  objectives  of  the 
DOE,  Industrial  Electric  Motor  Systems 
Program  to  promote  the  adoption  and 
use  of  efficient  electric  motor-driven 
systems.  The  appUcation  is  being 
accepted  because  DOE  knows  of  no 
other  opportunity  to  conduct  such  a 
project  by  any  other  organization  or 
entity. 

PROJECT  PERIOD:  The  project  period  for 
this  award  is  two  years  Etnd  is  expected 
to  begin  September  1994.  DCffi  plans  to 
provide  initial  funding  in  the  amoimt  of 
approximately  $40,000  with  total 
project  funding  estimated  at  $250,000, 
subject  to  availability  of  funds. 
FURTHER  INFORMATION  CONTACT:  Chris 
Cockrill,  Technology  Marketing 
Division,  or  JoAnn  Timm,  Contracting 
Officer,  U.S.  Department  of  Energy. 
Kansas  City  Support  Office.  911  Walnut 
Street,  Kansas  City.  MO  64106-2024. 
{816)426-4772. 

Issued  in  ColckD.  Colorado  on  August  30,  . 
1994. 

John  W.  Meeker, 
Chief.  Procurement  Team,  GO. 
(FR  Doc.  94-22149  Filed  9-7-94;  8:45  am] 
BILUNQ  COOE  64S0-01-M 


F«derat  Energy  Regulatory 
Commission 

[Doctaft  No.  EG94-04-000,  «t  al.] 

Kingston  Cogen  Limited  Partnership, 
et  a!.;  Eleclilc  Rate  and  Corporate 
Regulation  FiUngs 

August  31, 1994. 

Take  notice  that  the  following  filings 
have  l)een  made  with  the  Commission: 


JMI 


1.  Kingston  Cogen  Limited  Partnership 

[Docket  No.  EG94-94-O001 

Kingston  Cogen  Limited  Partnership 
("Kingston")  (c/o  Alisa  B.  Speck.  Destec 
Energy,  Inc.,  2500  CityWest  Blvd.,  Suite 
150.  Houston,  Texas  77210-4411)  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  appUcation  on  August 
24, 1994.  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

Kingston  is  an  Ontario,  Canada 
limited  partnership  formed  to  own  an 
electric  generating  facility  located  in 
Emestown  Township.  Ontario,  Canada. 

Comment  date:  September  19. 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Selkirk  Cogen  Partners,  L.P. 

[Docket  Na  EG94-95-000] 

On  August  25. 1994,  Selkirk  Cogen 
Partners,  L.P.  ("Selkirk"),  with  its 
address  at  One  Bowdoin  Square.  Boston. 
MA  02114,  filed  with  the  Federal 
Energy  Regulatory  Commission  ("FERC" 
or  the  "Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Selkirk  is  the  owner  and  operator  of 
a  79.9  MW  (net)  gas-fired  cogeneration 
facility  ("Unit  1")  located  in  the  Town 
of  Bethlehem.  New  York  and  an 
approximately  265  MW  gas-fired 
cogeneration  facility  to  be  located  in  the 
town  of  Bethlehem  ("Unit  2."  together 
with  Unit  1.  the  "Facility").  Unit  1 
commenced  commercial  operation  on 
April  17. 1992.  and  construction  of  Unit 
2  commenced  on  October  23, 1992; 
commercial  operation  of  Unit  2  is 
expected  to  begin  in  October  of  1994. 
Selkirk  will  sell  all  of  the  electric  energy 
produced  by  the  Facihty  at  wholesale. 
Electric  energy  produced  by  Unit  1  is 
sold  to  Niagara  Mohawk  Power 
Corporation  ("NIMO")  pursuant  to  a 
Power  Sales  Agreement  between  Selkirk 
and  NIMO  and  electric  energy  produced 
by  Unit  2  will  be  sold  to  Consolidated 
Edison  Company  of  New  York,  Inc. 
("Con  Edison")  pursuant  to  a  Power 
Purchase  Agreement  between  Selkirk 
and  Con  E<hson. 

Comment  date:  September  19, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notffce.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


3.  Panda-Kathleen,  LJ>. 

[Docket  No.  QF94-1 50-0001 

On  August  23, 1994,  Panda-Kathleen. 
L.P.  of  4100  Spring  Valley  Road.  Suite 
1001.  Dallas,  Texas  75244,  submitted  for 
filing  an  application  for  certification  of 
a  fecility  as  a  qualifying  cogeneration 
faciUty  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility, 
which  will  be  located  in  Lakeland, 
Florida,  will  consist  of  a  combustion 
turbine  generator,  a  heat  recovery  boiler 
and  a  steam  turbine  generator.  Steam 
recovered  from  the  facility  will  be  sold 
to  an  affiliated  steam  host.  Lakeland 
Distilled  Water  Company  for  production 
of  distilled  water.  The  maximum  net 
electric  power  production  capacity  of 
125.9  MW  will  be  piuxiiased  by  Florida 
Power  Corporation.  The  primary  energy 
source  of  the  facility  will  be  Natural  gas. 
Installation  of  the  facihty  is  expected  to 
commence  in  January,  1995. 

Comment  date:  Thirty  days  from  the 
date  of  publication  in  the  Federal 
Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  mo-Jon  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU 
Secretary. 

(FR  Doc.  94-22099  Filed  9-7-94;  8:45  am] 
BILUNQ  COOE  S717-01-P 


[Docket  No.  CP92-184-009,  at  al.] 

Texas  Eastern  Transmission 
Corporation,  et  al.;  Natural  Gas 
Certificate  Filings 

August  31, 1994. 

Take  notice  that  the  following  fihngs 
have  been  made  with  the  Commission: 


1.  Texas  Eastern  Transmission 
Coiporation 

[Docket  No.  CP92-1 84-0091 

Take  notice  that  on  August  29, 1994. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  P.O.  Box  1642. 
Houston.  Texas  77056-1642.  filed  in 
Docket  No.  CP92-1 84-009  pursuant  to 
Section  7(c)  to  amend  and  to  partially 
vacate  the  Commission's  order  issued 
July  16, 1993,  in  Docket  Nos.  CP92- 
184-000  et  al.  in  order  to  modify  the 
construction  program  associated  with 
the  Integrated  Transportation  Project 
(ITP).  to  supersede  various  elements  of 
the  ITP  amended  application  pending  in 
Docket  No.  CP92-184-007.  and  to 
estabUsh  initial  rates  for  ITP  service  in 
1995  and  1996.  all  as  more  fully  set 
forth  in  the  application,  which  is  on  file 
and  open  to  pubhc  inspection. 

It  is  indicated  that  on  July  16, 1993, 
the  Commission  issued  an  order 


approving  construction  and  operation  of 
incremental  facilities  on  Texas  Eastern's 
mainline  system  which  would  permit 
Tejois  Eastern  to  render  Part  284 
transportation  service  for  specific 
shippers.  Texas  Eastern  explains  that 
the  facilities  and  associated  services 
were  designated  as  the  Integrated 
Transportation  Project  (ITP).  The  order 
authorized  discrete  construction 
programs  for  1993  and  1994.  consistent 
with  Texas  Eastern's  plan  to  implement 
the  underlying  transportation  service  in 
two  stages:  111,000  Dekatherms  per  day 
(Dthd)  to  commence  November  1. 1993. 
and  the  remaining  90,000  Dthd  to 
commence  November  1.  1994.  for  an 
aggregate  ITP  service  level  of  201.000 
Dthd.  Reflecting  the  staged  construction 
approved  for  ITP  facilities,  the  order 
also  authorized  an  ixKxemental  rate  with 
a  buih-in  step-up.  i.e.,  an  initial  rate 
effective  November  1. 1993,  based  on 
1993  ITP  construction,  with  a  step- up 


eff^ective  November  1. 1994, 
incorporating  1994  ITP  construction 
costs. 

On  January  27. 1994.  Texas  Eastern 
filed  an  application  in  Docket  No. 
CP92-184-O07  to  amend  the  ITP 
authorization  issued  July  16. 1993. 
Texas  Eastern  indicated  that  because  of 
the  narrow  window  available  for  1993 
construction  as  well  as  changes  in  FTP 
customer  requirements,  it  was 
compelled  to  reschedule 
implementation  of  ITP  service.  As 
shown  below,  the  adjustments  included 
deferral  to  1994  and  1995  of  portions  of 
the  service  originally  scheduled  to  be 
initiated  in  1993  and  deferral  until  1995 
of  some  service  originally  scheduled  for 
implementation  in  1994.  While  there 
was  some  reallocation  of  ITP  service 
among  customers,  there  was  no  plaimed 
change  in  the  ultimate  total  level  of  ITT 
service. 


I.  Timing  of  ITP  Service  Levels  Underlying  July  16.  1993,  Order 


ITP  shtpper 


UGI 

PSE&G  ..„., 
Delmarva  ... 

PGW 

Yankee  „.... 


Total 


11/01/93  Dthd 
volumes 


40,000 

25,000 

40,000 

6,000 

0 


111.000 


11/01/94  Dthd 
volumes 


0 

75.000 

0 

0 

15,000 


90,164 


Total  ITP  serv- 
ice Dthd  vol- 
umes 


40,000 

100.000 

40.000 

6,000 

15.000 

201,000 


II.  Allocations/Timing  for  ITP  Implementation  Proposed  in  Docket  No.  CP92-1 84-007  (January  27. 1993 

Amendment) 


ITP  shipper 


IXal  ._.. -, 

PSE&G  

Delmarva 

PGW „ 

Yankee  ...„ 


Total 


11/01/93  Dthd 
volumes 


20,000 

13,000 

0 

0 

0 


33.000 


11/01/94  Dthd 
volumes 


10.000 

47,000 

20,000 

6,000 

15.154 


98.164 


11/01/95  Dtdh 
volumes 


10.000 

50.000 

10.000 

0 

0 


70.000 


CumulatTve 
Dttid  volumes 


40,000 

110,000 

30,000 

6.000 

15.164 


201,164 


Texas  Eastern  asserted  that  the  ITP 
service  modifications  necessitated 
changes  in  the  timing,  configuration  and 
extent  of  facihty  construction  required 
to  support  ITP  service  as  well  as 
corresponding  adjustments  in  the  initial 
rates  for  ITP  service.  Based  on  a 
reevaluation  of  its  ITP  facihty  design 
analysis,  Texas  Eastern  determined  that 
it  no  longer  required  appitiximately  8.92 
miles  of  authorized  pip}ehne  along  with 
certain  approved  compressor 
modifications.  In  addition,  Texas 
Eastern  stated  that  it  would  require  a 
total  of  11.02  miles  of  new  pipeline 
which  is  not  already  authorized  while 


deferring  some  of  the  remaining 
authorized  facilities. 

In  order  to  conform  its  facihty  and 
rate  authorizations  to  the  revised  ITP 
service  levels  and  implementation 
schedule.  Texas  Eastern  requested  the 
following  specific  authorizations  in 
Docket  No.  CP92-184-O07: 

(1)  To  defer  construction  of  a  jwrtion 
of  the  authorized  ITP  faciUties  until 
1995; 

(2)  To  vacate  certificate  authorization 
as  it  related  to  8.92  miles  of  authorized 
pipehne; 

(3)  To  construct,  install,  mvn.  and 
operate  an  additional  11.02  miles  of  36" 
pipehne  for  1995  ITP  service;  and 


(4)  To  charge  revised  Section  7(c) 
initial  rates  for  1994  ITP  service  and 
new  initial  rates  for  1995  ITP  service. 

^    Texas  Eastern  estimated  that  the 
capital  cost  of  the  proposed  additional 
facihties  was  $13,966,000  and  that  the 
revised  cost  of  all  1994  and  1995  ITP 
facilities  in  $100,724,000  and 
$91,987,000,  respectively.  Texas  Eastern 
proposed  the  following  initial  rates  for 
1994  and  1995  ITP  service. 


Rate  per  Dth 

1994 

1995 

Demand  Rate 

SI  9.974 

S21  078 

46410 


Federal  Register  /  Vol.  59,  No.  173  /  Thursday,  September  8.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  173  /  Thursday.  September  8,  1994  /  Notices  46411 


Texas  Eastern  has  now  filed  in  Docket 
No.  CP92-1 84-009  a  huther  request  to 
amend  the  July  16, 1993,  FTP  certificate 
authorization.  Texas  Eastern  states  that 
the  subject  amendment  reflects  FTP 
facility  and  rate  adjustments  which  are 
necessary  to  respond  to  (1)  hirther 
changes  in  the  market  requirements  of 
ITP  shippers,  and  (2)  a  resequencing  of 
certain  Texas  Eastern  projects  ahead  of 
proposed  1995  and  1996  ITP  service. 
Texas  Eastern  states  that  the  new 
amendment  restates  and  supersedes  the 
prior  amendment  in  Docket  No.  CP92- 
184-007  except  with  respect  to  Texas 
Eastern's  request  for  authorization  of 


initial  rates  for  1994  FTP  service,  which 
remains  pending  in  Docket  No.  CP92- 
184-007.  Texas  Eastern  requests  specific 
authorization  to: 

(1)  Defer  completion  of  certain 
authorized  facilities  imtil  Noverhber  1, 
1995; 

(2)  Defer  completion  of  certain 
authorized  facilities  until  November  1 , 
1996; 

(3)  Authorize  construction  of  certain 
proposed  additional  facilities  to 
accommodate  1996  ITP  service; 

(4)  Vacate  the  authorization  for 
certain  authorized  facilities  no  longer 
need  to  render  ITP  service;  and 


(5)  Charge  the  FTP  shippers  proposed 
rates  for  1995  and  1996,  not  subject  io 
refund. 

Texas  Eastern  states  that  the  revised 
estimated  capital  cost  of  the  1995  and 
1996  FFP  faciUties  is  $50,892,000  and 
$34,724,000.  respectively. 

Texas  Eastern  states  that  the  requested 
authorizations  are  based  on  the 
following  revised  schedule  of  FTP 
service  levels.  (Service  levels  for  1993 
and  1994  are  unchanged  from  those 
indicated  in  Docket  No.  CP92-184-007.) 


ITP  shipper 

11/01/93  Dthd 
volumes 

11/01/94  Dthd 
volumes 

11/01/95  Dthd 
volumes 

11/01/96  Dthd 
volumes 

Total  ITP  vol- 
umes 

UGI                

20.000 

13,000 

0 

0 

0 

10,000 

47,000 

20.000 

6,000 

15.164 

10.000 
-    25,000 

10,000 
0 
0 

0 
25.000 
0 
0 
0 

40,000 

PSE&G     

110,000 

Delmarva 

PGW  

Yankee  

••••" 

30,000 

6.000 

15.164 

Totai - 

33.000 

98,164 

45.000 

25.000 

201,164 

Texas  Eastern  proposes  to  revise  its 
proposed  initial  rate  for  1995  and  to 
establish  a  new  initial  rate  for  1996.  The 
proposed  rates  for  each  year  reflect  a 
"roll-in"  of  the  costs  for  each  stage  of 
FTP  construction  to  the  pre-existing  FTP 
rate  for  service.  Texas  Eastern  does  not 
propose  any  change  to  the  currently 
effective  rate  for  FTP  service  which 
commenced  November  1, 1993,  or  to  the 
proposed  rate  for  1994  ITP  service 
contained  in  Docket  No.  CP92-1 84-007. 
The  proposed  1995  and  1996  rates  are 
based  on  cimiulative  costs  of  service  of 
$42,306,390  and  $48,318,030, 
respectively,  and  design  volumes  of 
176,164  Dth/d  and  201,164  Dth/d  for 
1995  and  1996,  respectively.  The  factors 
used  in  developing  the  cost  of  service 
are  derived  from  Texas  Eastern's 
settlement  in  Docket  No.  RP90-119- 
000. 


Rate  per  Dth 

1995 

1996 

Demand  Rate 

S20.013 

S20.016 

JMI 


Comment  date:  September  21. 1994. 
in  accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Texas  Gas  Transmission  Corporation 

IDocket  No.  CP94-738-000) 

Take  notice  that  on  August  25, 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301.  filed  in 
Docket  No.  CP94-738-000  an 
abbreviated  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act,  as 


amended,  and  Sections  157.7  and 
157.18  of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder,  for  permission  to  abandon  a 
measurement  facility  located  in  Acadia 
Parish,  Louisiana,  by  removal,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Gas  states  that  the  Booher-Iota 
Meter  (BI  Meter)  was  placed  into  service 
on  March  2, 1989,  as  an  interconnection 
between  Texas  Gas  and  Travis  Booher, 
a  producer,  to  transport  gas  for  various 
shippers.  Texas  Gas  indicates  that  the 
meter  was  authorized  under  the  blanket 
certificate  issued  to  Texas  Gas  in  Docket 
No.  CP82-407-000  and  the  provisions 
of  18  CFR  Section  157.208(a)  of  the 
Commission's  Regulations.  Texas  Gas 
further  indicates  that  the  producer's 
wells  behind  the  BI  Meter  have  ceased 
production  and  are  now  only  producing 
oil.  Texas  Gas  also  states  that  it  is  no 
longer  receiving  gas  volumes  into  its 
system  at  this  point  for  any  shipper,  and 
is  not  likely  to  do  so  in  the  future. 

Comment  date:  September  19, 1994, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

3.  East  Tennessee  Natural  Gas 
Company 

[Docket  No.  CP94-741-000] 

Take  notice  that  on  August  29, 1994, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee).  P.O.  Box  2511, 
Houston,  Texas  77252.  filed  in  Docket 
No.  CP94-741-000  a  request  pursuant  to 
Sections  157.205.  157.212  and  157.216 
of  the  Commission's  Regulations  under 


the  Natural  Gas  Act  (18  CFR  157.205. 
157.212  and  157.216)  for  authorization 
to  abandon  existing  delivery  point 
facilities  in  McMinn  County,  Tennessee, 
and  to  replace  them  with  new  facilities, 
to  serve  Bowater,  Incorporated 's 
(Bowater)  papermill  plant,  under  East 
■Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-41 2-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

East  Tennessee  proposes  to  abandon 
the  Bowater  Meter  Station  and  relocate 
it.  It  is  stated  that  the  existing  facilities 
are  located  on  Bowater's  property  and 
that  the  activities  of  the  plant  have 
threatened  the  integrity  of  the  facilities. 
East  Tennessee  proposes  to  relocate  the 
facilities  on  property  adjacent  to  the 
plant.  It  is  explained  that  the  relocation 
will  require  the  replacement  of  328  feet 
of  12-inch  mainline  pipe  adjacent  to  the 
existing  mainline  valve  and  3,100  feet  of 
8-inch  pipe  to  nm  between  the  new  - 
dehvery  point  and  Bowater.  It  is 
estimated  that  the  cost  of  the 
abandonment  would  be  $71,000.  and 
the  cost  of  the  construction  of  new 
facilities  would  be  $871,000.  It  is 
asserted  that  East  Tennessee  would  pay 
these  costs  out  of  its  capital  budget.  It 
is  asserted  that  the  replacement  of 
facilities  will  not  result  in  any  change 
in  the  daily  or  annual  quantities  that 
East  Tennessee  is  authorized  to  deliver 
to  Bowater.  East  Teimessee  states  that  it 
has  sufficient  capacity  to  accomplish 
the  deliveries  at  the  proposed  new 
delivery  point  without  detriment  or 


disadvantage  to  any  of  East  Tennessee's 
other  customers. 

Comment  date:  October  17, 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Sea  Robin  Pipeline  Company 

[Docket  No.  CP94-748-0001 

Take  notice  that  on  August  29, 1994. 
Sea  Robin  Pipehne  Company  (Sea 
Robin).  Post  Office  Box  2563. 
Birmingham,  Alabama  35202-2563. 
filed  in  Docket  No.  CP94-748-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  to:  (1) 
abandon  certain  existing  measuring 
facihties  at  the  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
interconnection  (Existing  Coliunbia  Gulf 
Meter  Station)  in  order  to  construct  and 
operate  replacement  facilities  (New 
Columbia  Gulf  Meter  Station)  near 
Erath,  Louisiana  to  provide  more ., 
reliable  and  accurate  measurement  for 
the  potential  increase  in  delivery 
volumes  of  natural  gas  to  Columbia  Gulf 
and  (2)  partially  abandon  capacity  and 
meter  facilities  at  the  Koch  Gateway 
Pipeline  Company  interconnect  (Koch 
Gateway  Meter  Station)  that  will  be 
used  to  construct  the  New  Columbia 
Gulf  Meter  Station,  under  Sea  Robin's 
blanket  certificate  issued  in  Docket  No. 
CP82-429-000.  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Sea  Robin  proposes  to  abandon  two 
12-inch  meter  rims  at  the  Existing 
Columbia  Gulf  Meter  Station  and 
replace  them  with  three  16-inch  meter 
runs  from  its  existing  Koch  Gateway 
Meter  Station  located  adjacent  to  the 
Existing  Columbia  Gulf  Meter  Station  at 
the  New  Columbia  Gulf  Meter  Station. 
Sea  Robin  states  that  the  New  Columbia 
Gulf  Meter  Station  will  be  constructed 
pursuant  to  §  157.208(a)(2)  under  Part 
284  of  the  Commission's  Regulations. 
Transfer  of  three  meter  runs  to  the  New 
Columbia  GiUf  Meter  Station  will  leave 
three  16-inch  meter  runs  at  the  Koch 
Gateway  Meter  Station  that  will  provide 
ample  capacity  for  the  volumes  of 
natural  gas  that  Sea  Robin  delivers  to 
Koch  Gateway,  it  is  indicated.  Sea  Robin 
states  that  Koch  Gateway  is  agreeable  to 
the  transfer  of  the  meter  runs  and  the 
abandonment  of  the  capacity  at  the 
Koch  Gateway  Meter  Station  will  not 
result  in  any  termination  or  degradation 
of  service  to  any  shipper  which 
schedules  deliveries  to  the  Koch 
Gateway  Meter  Station.  Sea  Robin  states 
that  the  estimated  cost  of  replacing  the 
facilities  at  the  New  Columbia  Gulf 
Meter  Station  is  $322,000,  including  the 


$15,000  cost  of  removing  the  retired 
facilities. 

Comment  date:  October  17. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Coiimiission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jiuisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
appUcation  if  no  motion  to  intervenels 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  tliat  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubhc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is -timely  filed,  or  if  the 
Commission  on  its  own  motion  beheves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
urmecessary  for  appUcant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Conmiission's 
staff  may,  within  45  days  af^er  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  Or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  fihng  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-22100  Filed  9-7-94;  8;45  am) 

BILUN6  C00€  •ri7-«1-^ 


Pocket  No.  CP85-221-035] 

Frontier  Gas  Storage  Company;  Notice 
of  Sale  Pursuant  To  Settlement 
Agreement 

September  1, 1994. 

Take  notice  that  on  August  29,  1994, 
Frontier  Gas  Storage  Company 
(Frontier),  %  Reid  &  Priest,  Market 
Square.  701  Pennsylvania  Ave.,  N.W.. 
Washington.  D.C.  20004,  in  comphance 
with  the  provisions  of  the  Commission's 
February  13, 1985.  Order  in  Docket  No. 
CP82^87-000  et  al.,  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  a  daily  quantity  of 
5.500  MMBtu  of  Frontier's  gas  storage 
inventory  on  an  "as  metered  "  basis  to 
Western  Sugar  Company  (Western 
Sugar). 

Under  subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission's 
February  13.  1985.  Order,  Frontier  is 
"authorized  to  commence  the  sale  of  its 
inventory,  fourteen  days  after  filing  the 
executed  agreement  with  the 
Commission,  and  may  continue  making 
such  sale  unless  the  Conunission  issues 
an  order  either  directing  that  the  sale 
not  take  place  and  setting  it  for  hearing 
or  permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  vrith  reference  to  said 
tariff  sheet  filing  should,  within  ten 
days  of  the  publication  of  such  notice  in 
the  Federal  Register,  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426)  a  motion  to 
inter\'ene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedures.  18 
CFR  385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  94-22101  Filed  »-7-94;  8:45  am) 

BJLUNQ  CODE  8717-01-M 

[Docket  No.  CP85-221-036] 

Frontier  Gas  Storage  Co.;  Notice  of 
Sale  Pursuant  To  Settiement 
Agreement 

September  1, 1994. 

Take  notice  that  on  August  29, 1994, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsylvemia  Ave.,  N\V., 
Washington,  DC  20004,  in  comphance 
with  the  provisions  of  the  Commission's 
February  13, 1985,  Order  in  Docket  No. 
CP82-487-O00  et  al.,  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  280,000  MMBtu  of 
Frontier's  gas  storage  inventory  on  an 
"in  place"  basis  to  Western  Sugar 
Company  (Western  Sugar). 

Under  Subpart  (b)  of  Ordering 
Paragraph  (G)  of  the  Commission's 
February  13,  1985,  Order  Frontier  is 
"authorized  to  consummate  the 
proposed  sale  in  place  unless  the 
Conmiission  issues  an  order  within  20 
days  after  expiration  of  such  notice 
period  either  directing  that  the  sale  not 
take  place  and  setting  it  for  hearing  or 
permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter.  Deliveries  of  gas 
sold  in  place  shall  be  made  pursuant  to 
a  schedule  to  be  set  forth  in  an  exhibit 
to  the  executed  service  agreement." 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
tariff  sheet  filing  should,  within  ten 
days  of  the  publication  of  such  notice  in 
the  Federal  Register,  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street,  NE., 
Washington,  DC  20426).  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedures,  18 
CFR  385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make  the 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection.  .  . 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  94-22102  Filed  9-7-94;  8:45  am) 

BILUNG  COOE  6717-01-M 

[Docket  Nos.  ST94-5933-000  et  a!.] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Self-implementing 
Transactions 

September  1.1994. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  and  Section  7  of  the 
NGA  and  Section  5  of  the  Outer 
Continental  Shelf  Lands  Act. ' 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  §  284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §  284.122  of  the 
Commission's  regulations  and  section 
311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  §  284.142 


'  Nutiue  of  a  transacticn  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  withihe 
Commission's  regulations. 


of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  Section 
284.222  and  a  blanket  certificate  issued 
under  §  284.221  of  the  Commission's 
regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
§  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  bleu^et 
certificate  issued  under  §  284.221  of  the 
Commission's  regulations. 

A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  §  284.224  of  the 
Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursufuit 
to  §  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §  284.303  of  the 
Commission's  regulations. 
Lois  D.  Cashell, 
■  Secretary. 


Docket 
number ' 

Transporter/ 
seller 

Rectptent 

Date  filed 

Part  284 
sutipart 

Est.  max. 

daily 
quantity  2 

AFF 
Y/A/ 

N3 

Rate 
sch. 

Date  com- 
nienced 

Projected 
termi- 
nation 
date 

ST94-5933 

WILLISTON  BASIN 
INTER.  P/L  CO. 

RETEX  GATHER- 
ING-COMPANY, 
INC. 

WESTERN  GAS 
RESOURCES. 

07-01-94 

G-S 

60,000 

N' 

06-01-94 

06-31-96 

ST94-5934 

WILLISTON  BASIN 
INTER.  P/L  CO. 

07-01-94 

G-S 

30.000 

N   - 

06-03-94 

03-31-95 

-  INC. 

ST94-5935 

NORTHERN  ILLI- 
NOIS GAS  CO. 

ANR  PIPEUNE 
CO.,  ETAL 

07-01-94 

G-HT 

1,300 

N 

06-19-94 

06-30-94 

ST94-5936 

NORTHERN  ILLI- 
NOIS GAS  CO. 

ANR  PIPELINE 
CO..  ETAL 

07-01-94 

G-HT 

4.167 

N 

06-25-94 

06-30-94 

ST94-5937 

VALERO  TRANS- 
MISSION, LP. 

TENNESSEE  GAS 
PIPELINE  CO. 

07-01-94 

C 

2.400 

N 

06-01-94 

INDEF. 

ST94-5938 

PANHANDLE 
EASTERN  PIPE 
LINE  CO. 

SEMCO  ENERGY 
SERVICES,  INC 

07-01-94 

G-S 

50.000 

N 

06-18-94 

02-28-99 

ST94-5939 

PANHANDLE 
EASTERN  PIPE 
LINE  CO. 

VINTAGE  GAS, 
INC. 

07-01-94 

G-S 

60.000 

N 

06-15-94 

04-30-99 

ST94-5940 

NATURAL  GAS  P/L 
CO.  OF  AMER- 
ICA. 

MOBIL  NATURAL 
GAS  INC. 

07-01-94 

G-S 

10,000 

N 

F 

Ofr-07-94 

06-30-94 

ST94-5941 

TRANS- 
CONTINENTAL 
GAS  P/L  CORP. 

TRISTAR  GAS  CO 

07-01-94 

G-S 

155,000 

N 

1 

06-01-94 

INDEF. 

ST94-5942 

TRANS- 
CONTINENTAL 
GAS  P/L  CORP. 

ENRON  GAS 
MARKETING, 
INC. 

07-01-94 

G-S 

100.000 

N 

F 

06-10-94 

INDEF. 

ST94-5943 

TRANS- 
CONTINENTAL 
GAS  P/L  CORP. 

TEXACO  GAS 
MARKETING, 
INC. 

07-01-94 

G-S 

40.000 

N 

F 

06-15-94 

INDEF. 

ST94-5944 

TRANSTEXAS 
PIPELINE. 

FLORIDA  GAS 
TRANSMISSION 
CO. 

TEXAS  EASTERN 

07-05-94 

G 

25,000 

N 

1 

06-01-94 

INDEF. 

ST94-5945 

CRANBERRY 

07-05-94 

C 

3,000 

N 

1 

06-17-91 

0&-17-01 

PIPEUNE  CORP. 

TRANSMISSION 
CORP. 

ST94-5946 

CRANBERRY 
PIPELINE  CORP. 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

07-05-94 

C 

30,000 

N 

1 

06-17-91 

06-17-01 

ST94-5947 

CRANBERRY 
PIPELINE  CORP. 

TRANS- 
CONTINENTAL 
GAS  PIPE  LINE 
CORP. 

07-05-94 

c 

3.000 

N 

1 

06-17-91 

06-17-01 

ST94-5948 

MIDWESTERN 
GAS  TRANS- 
MISSION CO. 

TENNECO  GAS 
MARKETING  CO. 

07-05-94 

G-S 

10,000 

A 

F 

06-22-94 

INDEF. 

ST94-5949 

SABINE  PIPE  LINE 
CO. 

TEJAS  HYDRO- 
CARBONS CO. 

07-05-94 

G-S 

100.000 

N 

1 

06-13-94 

INDEF. 

ST94-5950 

SOUTHERN  CALI- 
FORNIA GAS 
CO. 

PACIFIC  GAS 

COASTAL  GAS 
MARKETING  CO. 

07-05-94 

G-LT 

25.000 

N 

1 

06-03-94 

06-30-94 

ST94-5951 

GRAND  VALLEY 

07-05-94 

G-S 

200,000 

N 

1 

02-12-94 

IND*^F 

TRANSMISSION 

GAS  CO. 

CO. 

ST94-5952 

GRANITE  STATE 
GAS  TRANS- 
MISSION. 

NORTHERN  UTILI- 
TIES, INC. 

07-0S-94 

B 

80.000 

Y 

1 

N/A 

03-15-^5 

ST94-5953 

GRANITE  STATE 
_  GAS  TRANS- 
MISSION. 

NORTHERN  UTILI- 
TIES, INC. 

07-05-94 

B 

100,000 

Y 

1 

N/A 

06-08-95 

ST94-5954 

NORTHERN  NAT- 
URAL GAS  CO. 

NORTHERN 
STATES 
POWER  CO.- 
MINNESOTA. 

07-0&-94 

B 

209,813 

N 

F 

06-01-94 

10-31-97 

ST94-5955 

NORTHERN  NAT- 
URAL GAS  CO. 

NORTHERN 
STATES 
POWER  CO.- 
WISCONSIN. 

07-06-94 

B 

39,994 

N 

F 

06-01-94 

10-31-97 

ST94-5956  , 

PACIFIC  GAS 

CRESTAR  EN- 

07-07-94 

G-S 

20.000 

N 

1 

06-12-94 

INDEF 

TRANSMISSION 
CO. 

ERGY  MARKET- 
ING CORP.           1 

' 
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ST94-5957 

PAOFIC  GAS 

TRANSMISSION 

CO. 
PACIFIC  GAS 

UT»LrrY-2000  EN- 
ERGY CORP. 

07-07-94 

G-S 

200.000 

N 

06-12-94 

(NDEF. 

ST94-5958 

TENNECO  GAS 

07-07-94 

G-S 

200.000 

N 

06-12-94 

INDEF. 

TRANSMISSION 
CO. 
PACIFIC  GAS 

MARKETING  CO. 

ST94-6959 

REDWOOD  RE- 

07-07-94 

G-S 

100,000 

N 

06-12-94 

INDEF. 

TRANSMISSION 
CO. 
PACIFIC  GAS 

SOURCES.  INC. 

ST94-6960 

PG&E  (ON  BE- 

07-07-94 

G-S 

1.000.000 

N 

06-09-94 

INDEF. 

TRANSMISSION 

HALF  OF  ITS 

CO. 

UEG). 

ST94-5961 

PACIFIC  GAS 

TRANSMISSION 

CO. 
PACIFIC  GAS 

NORTHSTAR  EN- 
ERGY CORP. 

07-07-94 

G-S 

10.000 

N 

06-12-94 

INDEF. 

ST94-59e2 

NORTH  AMER- 

07-07-94 

G-S 

24,000 

N 

06-12-94 

INDEF. 

TRANSMISSION 

ICAN  CHEMI- 

CO. 

CAL  CO. 

ST94-5963 

PACIFIC  GAS 
TRANSMISSION 
CO. 

NESTLE"  USA. 
INC. 

07-07-94 

G-S 

1.462 

N 

06-12-94 

INDEF. 

ST94-5964 

ACADIAN  GAS 
PIPELINE  SYS- 
TEM. 

NATURAL  GAS  P/ 
L  CO.  OF 
AMER..  ET  AL. 

07-07-94 

C 

15.000 

N      . 

F/l 

06-01-94 

INDEF. 

ST94-5965 

GREAT  LAKES 
GAS  TRANS- 
MISSION LP.. 

NORTHERN 
STATES 
POWER  CO. 
(Wl). 

07-07-94 

G-S 

20.000 

N 

06-07-94 

INDEF. 

ST94-6966 

PACIFIC  GAS 

TRANSMISSION 

CO. 
NATURAL  GAS  P/L 

PHIBRO  OIL  & 
GAS  INC. 

07-07-94 

G-S 

150.000 

N 

06-12-94 

INDEF.  • 

ST94-5967 

MOBIL  NATURAL 

07-07-94 

G-S 

15.486 

N 

F 

06-08-94 

06-30-94 

CO.  OF  AMER- 

GAS INC. 

ICA. 

ST94-5968 

WILLISTON  BASIN 
INTER.  P/L  CO. 

WESTERN  GAS 
RESOURCES. 
INC. 

WESTERN  GAS 

07-07-94 

G-S 

30.000 

A 

06-07-94 

0^-31-96 

ST94-5969 

WILLISTON  BASIN 

07-07-94 

G-S 

30.000 

A 

06-07-94 

03-31-96 

INTER.  P/L  CO. 

RESOURCES. 
INC. 

ST94-5970 

WILLISTON  BASIN 
INTER.  P/L  CO. 

WESTERN  GAS 
RESOURCES. 
INC. 

WESTERN  GAS 

07-07-94 

G-S 

30.000 

A 

O67O7-94 

03-31-96 

ST94-5971 

WILLISTON  BASIN 

07-07-94 

G-S 

30.000 

A 

1            -* 

06-07-94 

03-31-96 

INTER.  P/L  CO. 

RESOURCES. 
INC. 
SABINE  PIPE 

ST94-5972 

OLYMPIC  PIPE- 

07-08-94 

C 

5.200 

N 

02-02-04 

INDEF. 

LINE  CO. 

LINE  CO. 

ST94-5973 

OLYMPIC  PIPE- 
LINE CO. 

SABINE  PIPE 
LINE  CO. 

07-08-94 

C 

9.500 

N 

02-06-94 

INDEF. 

ST94-5974 

OLYMPIC  PIPE- 
LINE CO. 

SABINE  PIPE 
LINE  CO. 

07-Oft-94 

C 

13,900 

N 

02-06-94 

INDEF. 

ST94-5975 

PACIFIC  GAS 
TRANSMISSION 
CO. 

NATIONAL  GAS 
RESOURCES, 
LP. 

07-08-94 

G-S 

20.000 

N 

06-12-94 

INDEF. 

ST94-5976 

FLORIDA  GAS 
TRANSMISSION 
CO. 

U-T  OFFSHORE 

NGC  TRANSPOR- 
TATION, INC. 

07-08-94 

G-S 

500.000 

N 

06-04-94- 

INDEF. 

ST94-6977 

TENNECO  GAS 

07-08-94 

K-S 

50,000 

N 

06-29-94 

INDEF. 

.  SYSTEM. 

PROCESSING 
CO. 

ST94-5978 

U-T  OFFSHORE 
SYSTEM. 

COAST  ENERGY 
GROUP. 

07-08-94 

K-S 

21.000 

N 

F 

06-01-:94 

06-30-94 

ST94-5979 

U-T  OFFSHORE 
SYSTEM. 

CNG  PRODUCING 
CO. 

07-0&-94 

K-S 

11.000 

N 

F 

06-02-94 

06-30-94 

ST94-5980 

U-T  OFFSHORE 
SYSTEM. 

COAST  ENERGY 
GROUP. 

07-0&-94 

K-S 

21.000 

N 

F 

07-01-94 

08-31-94 

ST94-5981 

HIGH  ISLAND 
OFFSHORE 
SYSTEM. 

TENNECO  GAS 
PROCESSING 
CO. 

07-08-94 

K-S 

100.000 

N 

1 

06-29-94 

INDEF. 
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ST94-5982 

OZARK  GAS 

SOUTHWESTERN 

07-08-94 

G-S 

35.000 

N 

1 

06-10-94 

INDEF 

" 

TRANSMISSION 
SYSTEM. 

ENERGY  PIPE- 
LINE CO. 

ST94-5983 

TRUNKLINE  GAS 
CO. 

TENNECO  GAS 
MARKETING  CO 

07-11-94 

G-S 

1.000 

N 

F 

07-01-94 

INDEF. 

ST94-5984 

TRUNKLINE  GAS 
CO. 

NOBLE  GAS  MAR- 
KETING. INC. 

07-11-94 

G-S 

150.000 

N 

07-02-94 

INDEF 

ST94-5985 

TRUNKLINE  GAS 
CO. 

MERIDIAN  OIL 
TRADING.  INC. 

07-11-94 

G-S 

10.000 

N 

07-01-94 

INDEF. 

ST94-5986 

TRUNKLINE  GAS 
CO 

TORCH  GAS.  L.C  . 

07-11-94 

G-S 

10.350 

N 

07-02-94 

INDEF. 

ST94-5987 

LONE  STAR  GAS 
CO. 

EL  PASO  NATU- 
RAL GAS  CO.. 
ETAL 

07-11-94 

C 

30.000 

N. 

05-01-94 

INDEF. 

ST94-5988 

VALERO  TRANS- 

TEXAS^ EASTERN 

07-11-94 

C 

22,000 

N 

07-01-94 

INDEF 

MISSION,  LP. 

TRANS.  CO..  ET 
AL. 
NATURAL  GAS 

ST94-5989 

VALERO  TRANS- 

07-11-94 

C 

2,143 

N      '" 

06-15-94 

INDEF 

MISSION,  L.P. 

PIPELINE  CO. 
OF  AMERICA. 

ST94-5990 

VALERO  TRANS-  " 
MISSION.  LP. 

ARKLA  ENERGY 
RESOURCES. 

07-11-94 

C 

25.000 

N 

06-18-94 

INDEF. 

ST94-5991 

TRANSTEXAS 
PIPELINE. 

ARKLA ENERGY 
RESOURCES. 

07-11-94 

C 

25,000 

N 

06-18-94 

INDEF 

ST94-5992 

VALERO  TRANS- 
MISSION. LP. 

FLORIDA  GAS 
TRANSMISSION 
CO. 

SABINE  PIPE 

07-11-94 

C 

4,000 

N 

06-22-94 

INDEF. 

ST94-5993 

WJNNIE  PIPELINE 

07-11-94 

C 

100.000 

N 

01-15-94 

INDEF 

CO. 

LINE  CO. 

ST94-5994 

WINNIE  PIPELINE 
CO. 

SABINE  PIPE 
LINE  CO..  ET  AL 

07-11-94 

C 

50.000 

N 

12-11-93 

INDEP. 

ST94-5995 

WINNIE  PIPELINE 
CO. 

SABINE  PIPE 
LINE  CO..  ET  AL 

,    07-11-94 

C 

100.000 

N 

01-04-94 

INDEF. 

ST94-5996 

WINNIE  PIPELINE 
CO. 

SABINE  PIPE 
LINE  CO.,  ET  AL. 

07-11-94 

C 

,    150.000 

N 

01-01-94 

INDEF. 

ST94-5997 

WINNIE  PIPELINE 
CO. 

SABINE  PIPE 
LINE  CO. 

07-11-94 

C 

100.000 

N 

01-05-94 

INDEF. 

ST94-5998 

NORTHERN  NAT- 
URAL GAS  CO. 

WESTAR  TRANS- 
MISSION CO. 

07-12-94 

G-S 

10,000 

N 

F 

06-01-94 

11-30-94 

ST94-5999 

NORTHERN  NAT- 
URAL GAS  CO. 

CONWEST  EX- 
PLORATION 

07-1  ^-94 

G-S 

5.000 

N 

1 

04-16-94 

INDEF. 

- 

(DELAWARE) 
L      INC. 

ST94-6000 

GULF  STATES 
PIPELINE  CORP. 

ASSOCIATED 
NATURAL  GAS, 
INC. 

SOUTHERN  NAT- 

07-12-94 

C 

10.000 

N 

F 

07-01-94 

INDEF. 

ST94^€001 

EAST  TEXAS  GAS 

07-12-94 

C 

50,000 

N 

04-01-94 

INDEF 

SYSTEMS. 

URAL  PIPELINE, 
ETAL 

ST94-6002 

EAST  TEXAS  GAS 
SYSTEMS. 

SOUTHERN  NAT- 
URAL PIPELINE, 
ETAL 

07-12-94 

C 

50,000 

N 

01-01-94 

INDEF 

ST94-6003 

EAST  TEXAS  GAS 
SYSTEMS, 

SOUTHERN  NAT- 
URAL PtPELINE, 
ETAL 

07-12-94 

C 

50,000 

N 

02-01-94 

INDEF. 

ST94-6004 

EAST  TEXAS  GAS 
SYSTEMS. 

SOUTHERN  NAT- 
URAL PIPELINE, 
ETAL 

07-12-94 

C 

50,000 

N 

05-01-94 

INDEF. 

ST94-6005 

EASTTEXAS  GAS 

SOUTHERN  NAT- 

07-12-94 

C 

50,000 

N 

03-01-94 

INDEF 

■ 

SYSTEMS. 

URAL  PIPELINE. 
ETAL 

ST94-6006 

EAST  TEXAS  GAS 
SYSTEMS. 

SOUTHERN  NAT- 
URAL PIPELINE, 
ETAL 

07-12-94 

c 

50.000 

N 

05-01-94 

INDEF. 

ST94-6007 

EAST  TEXAS  GAS 
SYSTEMS. 

SOUTHERN  NAT- 
URAL PIPEUNE, 
ET  AL. 

07-12-94 

c 

50.000 

N 

02-01-94 

INDEF. 

ST94-6008 

EAST  TEXAS  GAS 
SYSTEMS. 

SOUTHERN  NAT- 
URAL PIPELINE, 
ET  AL. 

07-12-94 

c 

50,000 

N 

03-01-94 

INDEF. 
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ST94-6009 

EAST  TEXAS  GAS 
SYSTEMS. 

SOUTHERN  NAT- 
URAL PIPELINE. 
ETAL 

07-12-94 

C 

50,000 

N 

02-01-94 

INDEF. 

ST94-6010 

EAST  TEXAS  GAS 
SYSTEMS. 

SOUTHERN  NAT- 
URAL PIPELINE. 
ETAL. 

07-12-94 

C 

50,000 

N 

05-01-94 

INDEF. 

ST94-6011 

ENOGEX  INC 

ARKLA  ENERGY 
RESOURCES 
CO. 

07-13-94 

C 

50.000 

N 

07-01-94 

INDEF. 

ST94-6012 

ENOGEX  INC 

ARKLA  ENERGY 
RESOURCES 
CO. 

07-13-94 

C 

7,500 

N 

07-01-94 

INDEF. 

ST94-6013 

ENOGEX  INC 

NATURAL  GAS  P/ 
L  CO.  OF 
AMERICA. 

07-13-94 

C 

50.000 

N 

06-23-94 

INDEF. 

ST94-6014 

ENOGEX  INC 

PHILLIPS  GAS 
PIPELINE  CO. 

07-13-94 

C 

5.000 

N 

07-01-94 

INDEF. 

ST94-6015 

ENOGEX  INC 

PHILLIPS  GAS 
PIPELINE  CO. 

07-13-94 

C 

5.000 

N 

07-01-94 

INDEF. 

ST94-6016 

ENOGEX  INC 

WILLIAMS  NATU- 
RAL GAS  CO. 

07-13-94 

C 

5.000 

N 

06-23-94 

INDEF. 

ST94-6017 

TEXAS  EASTERN 
TRANSMISSION 
CORP. 

BRISTOL  &  WAR- 
REN GAS  CO. 

07-13-94 

G-S 

1,474 

N 

F 

06-13-94 

10-31-99 

ST94-6018 

NATURAL  GAS  P/L 
CO.  OF  AMER- 
ICA. 

NGC  TRANSPOR- 
TATION, INC. 

07-13-94 

G-S 

15.500 

N 

F 

07-02-94 

07-31-94 

ST94-6019 

NATURAL  GAS  P/L 
CO.  OF  AMER- 
ICA. 

CATEX  VITOL 
GAS.  INC. 

07-13-94 

G-S 

20.000 

N 

F 

07-07-94 

08-31-94 

ST94-6020 

COLORADO 
INTERSTATE 
GAS  CO. 

THERMO  COGEN- 
ERATION 
PART..  LP. 

07-13-94 

G-S 

21,036 

N 

1 

07-01-94 

06-30-09 

ST94-6021 

COLORADO 
INTERSTATE 
GAS  CO. 

OXY  USA  INC  

07-13-94 

G-S 

20,000 

N 

F 

07-01-94 

07-31-94 

ST94-6022 

WILLIAMS  NATU- 
RAL GAS  CO. 

CERTAINTEED 
CORP. 

07-13-94 

G-S 

1.000 

N 

F 

06-01-94 

06-01-95 

ST94-6023 

WILLIAMS  NATU- 
RAL GAS  CO. 

MERCADO  GAS 
SERVICES,  INC. 

07-13-94 

B 

2^00 

N 

1 

05-20-94 

04-15-95 

ST94-6024 

WILLIAMS  NATU- 
RAL GAS  CO. 

WESTPLAINS  EN- 
ERGY. 

07-13-94 

G-S 

30.000 

N 

1 

07-01-94 

10-01-94 

ST94-6025 

WILLIAMS  NATU- 
RAL GAS  CO. 

UNION  PACIFIC 
FUELS.  INC. 

07-13-94 

G-ST 

4,891 

N 

1 

05-01-94 

11-01-94 

ST94-6026 

TEXAS  GAS 
TRANSMISSION 
CORP. 

MARATHON  OIL 
CO. 

07-14-94 

G-S 

12,500 

N 

F 

07-01-94 

INDEF. 

ST94-6027 

TRANS- 
CONTINENTAL 
GAS  P/L  CORP. 

NORTH  CARO- 
LINA NATURAL 
GAS  CORP. 

07-14-94 

G-S 

50,000 

A 

1 

06-13-94 

INDEF. 

ST94-6028 

TEXAS  GAS 
TRANSMISSION 
CORP. 

CARGILL.  INC  

07-14-94 

G-S 

100.000 

N 

1 

07-01-94 

INDEF. 

ST94-6029 

EAST  TEXAS  GAS 
SYSTEMS. 

SOUTHERN  NAT- 
URAL PIPELINE. 
ETAL. 

07-12-94 

C 

50,000 

N 

1 

02-01-94 

INDEF.    , 

ST94-6030 

NATURAL  GAS  P/L 
CO.  OF  AMER- 
ICA. 

NGC  TRANSPOR- 
TATION. INC. 

07-14-94 

G-S 

10,000 

N 

F 

07-02-94 

07-31-94 

ST94-6031 

NATURAL  GAS  P/L 
CO.  OF  AMER- 
ICA. 

NGC  TRANSPOR- 
TATION, INC. 

07-14-94 

G-S 

30,700 

N 

F 

07HD7-94 

08-31-94 

ST94-6032 

FLORIDA  GAS 
TRANSMISSION 

FLORIDA  PUBLIC 
UTILITIES  CO. 

07-14-94 

G-S 

5.754 

N 

1 

06-14-94 

INDEF. 

CO. 

ST94-6033 

DELHI  GAS  PIPE- 
LINE CORP. 

ANR  PIPELINE 
CO.,  ET  AL 

07-14-94 

C 

2.000 

N 

1 

06-14-94 

INDEF. 

ST94-6034 

QUESTAR  PIPE- 

MOCK RE- 

07-15-94 

G-S 

40,000 

N 

1 

0&-3O-94 

INDEF. 

' 

LINE  CO. 

SOURCES.  INC. 

• 

-        '     - 
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ST94-6036 

SOUTHERN  CALI- 
FORNIA GAS 
CO. 

WASHINGTON 
WAI  EH  POWER 
CO. 

07-15-94 

G-ST 

48,000 

N 

F/l 

06-17-94 

06-01-a 

ST94-6036 

PACIFIC  GAS 
TRANSMISSION 
CO. 

PG&E  (ON  BE- 
HALF OF  ITS 
UEG). 

07-15-94 

G-S 

1,0004)00 

N 

F 

06-22-94 

INDEF. 

ST94-6038 

CHANNEL  INDUS- 
TRIES GAS  CO. 

NORTHERN  NAT- 
URAL GAS  CO., 
ETAL 

07-1S-94 

C 

75,000 

Y 

06-18-94 

INOEF. 

ST94-6038 

CHANNEL  INDUS- 
TRIES GAS  CO. 

TENNESSFF  GAS 
PIPELIt<*E  CO.. 
ETAL 

O&R  ENERGY, 
INC. 

07-15-94 

C 

25.000 

Y 

06-17-94 

INOEF. 

ST94-6040 

COLUMBIA  GAS 
TRANSMISSION 

07-15-94 

G-ST 

N/A 

N 

07-01-94 

INOEF. 

CORP. 

ST94-6041 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

OHIO  BEAR,  INC  . 

07-15-94 

G-S 

1.000 

N 

07-01-94 

INDEF. 

ST94-6042 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  GAS 
TRANSMISSION 

COLUMBIA  GAS 
OF  OHKX  INC. 

07-15-94 

G-S 

200,000 

Y 

07-0T-94 

INOEF. 

ST94-6043 

COLUMBIA  GAS 
OF  PENN- 

07-15-94 

G-S 

100,000 

y' 

07-01-94 

INOEF. 

CORP. 

SYLVANIA,  INC. 

ST94-6044 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COMMON- 
WEALTH GAS 
SERVICES.  INC. 

07-16-94 

G-S 

20.000 

Y 

07-01-94 

INDEF. 

ST94-6045 

VALERO  TRANS- 
MISSION, LP. 

EL  PASO  NATU- 
RAL GAS  CO.. 
ETAL 

07-18-94 

C 

50,000 

N 

07-01-94 

INDEF. 

ST94-6046 

CHANNEL  INDUS- 
TRIES GAS  CO. 

AMERADA  HESS 
CORP. 

07-18-94 

G-» 

50.000 

N 

06-21-94 

INDEF. 

ST94-6047 

MIDWESTERN 
GAS  TRANS- 
MISSION CO. 

SOUTHERN  INDI- 
ANA GAS  & 
ELECTRIC  CO. 

07-18-94 

G-S 

10,938 

N 

F 

07-01-94 

INDEF. 

ST94-6048 

MIDWESTERN 
GAS  TRANS- 
MISSION CO. 

MOBIL  NATURAL 
GAS,  INC. 

07-18-94 

G-S 

1.000 

N 

F 

07-07-94 

INDEF. 

ST94-6049 

MIDWESTERN 
GAS  TRANS- 
MISSION CO. 

H4H  GAS  LTD 

07-18-94 

G-S 

6,258 

N 

F 

06-17-94 

INDEF. 

ST94-6050 

TEXAS  EASTERN 
TRANSMISSION 
CORP. 

ENRON  GAS 
MARKETING, 
INC. 

07-18-94 

G-S 

50.000 

N 

1 

06-18-94 

06-14-95 

ST94-6051 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  GAS 
OF  OHIO.  INC. 

07-18-94 

G-S 

6,535 

Y 

F 

06-27-94 

INDEF. 

ST94-6052 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  GAS 
OF  OHIO,  INC. 

07-18-94 

G-S 

39,040 

Y 

F 

06-27-94 

INOEF. 

ST94-6053 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  GAS 
OF  OHIO.  INC. 

07-18-94 

G-S 

200,000 

Y 

1 

06-27-94 

INDEF. 

ST94-6054 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COMMON- 
WEALTH GAS 
SERVICES,  INC. 

07-18-94 

G-S 

61,252 

Y 

F 

06-27-94 

INDEF. 

ST94-6065 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  GAS 
OF  PENN- 
SYLVANIA, INC. 

07-18-94 

G-S  , 

90.788 

Y 

F 

06-27-94 

**DEF. 

ST94-6056 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  GAS 
OF  MARYLAND, 
INC. 

07-1  a-94 

G-S 

15,0t2 

Y 

F 

06-27-94 

INDEF. 

ST94-6057 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBiA  GAS 
OF  KENTUCKY, 
INC 

07-18-94 

G-S 

20,014 

Y 

F 

06-27-94 

INOEF. 

ST94-6058 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  GAS 
OF  KENTUCKY, 
INC 

07-18-94 

G-S 

28,252 

Y 

F 

06-27-94 

INDEF. 

ST94-6059 

COLORADO 
INTERSTATE 

PEOPLES  NATU- 
RAL GAS  CO. 

07-18-94 

B 

1,000 

A 

F 

06-01-94 

12-31-99 

- 

GAS  CO. 

• 
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ST94-6060 

COLORADO 

PEOPLES  NATU- 

07-18-94 

B 

1,000 

A 

1 

06-01-94 

INDEF. 

l^4TERSTATE 

RAL  GAS  CO. 

^^^^^^^^^^^^^^^^H 

'^  v* 

GAS  CO. 

%./    x/ 

ST94-6061 

COLORACKD 
INTERSTATE 
GAS  CO. 

PEOPLES  NATU- 
RAL GAS  CO. 

07-18-94 

B 

32.460 

A 

F 

04-06-94 

05-31-94 

ST94-6062 

NATURAL  GAS  P/L 
CO.  OF  AMER- 
ICA. 

CENERGY,  INC  .... 

07-18-94 

G-S 

10.000 

N 

F 

06-18-94 

06-30-95 

ST94-6063 

TRANSOK  GAS 
TRANSMISSION 
CO. 

ANR  PIPELINE 
CO..  ET  AL. 

07-1  &-94 

C 

50.000 

N 

1 

07-01-94 

INDEF. 

ss 

ST94-6064 

TRANSOK  GAS 
TRANSMISSION 
CO. 

ANR  PIPELINE 
CO..  ET  AL. 

07-18-94 

C 

25.000 

N 

1 

04-23-94 

INDEF. 

■4 

ST94-6065 

NATIONAL  FUEL 
GAS  SUPPLY 
CORP. 

CHAUTAUQUA 
ENERGY  MAR- 
KETING. INC. 

07-18-94 

G-S 

10.000 

N 

1 

07-12-94 

07-12-04 

1 

ST94-6066 

VALERO  TRANS- 
MISSION. LP. 

NORTHERN  NAT- 
URAL GAS  CO. 

07-19-94 

C 

12.000 

N 

1 

07-01-94 

INDEF. 

7 

ST94-6067 

NORAM  GAS 

TRANSMISSION 

CO. 
NORAM  GAS 

CONAGRA  FRO- 
ZEN FOODS. 

07-19-94 

G-S 

145 

N 

06-01-94 

INDEF. 

3 

ST94-6068 

SWIFT/ECKRICH 

07-19-94 

G-S 

220 

N 

06-01-94 

-INDEF. 

\^ 

, 

TRANSMISSION 

CO.  DIV.  OF 

CO. 

CONAGRA. 

ST94-6069 

NORAM  GAS 
TRANSMISSION 
CO. 

ANTHONY  FOR- 
EST. 

07-19-94 

G-S 

417 

N 

07-01-94 

INDEF. 

ST94-6070 

NORAM  GAS 
TRANSMISSION 
CO. 

ARKANSAS 
STATE  UNIVER- 
SITY. 

07-1.9-94 

G-S 

1,294 

N 

07-01-94 

INDEF. 

SE 

ST94-6071 

NORAM  GAS 
TRANSMISSION 
CO. 

PHILIPS  LIGHT- 
ING. 

07-19-94 

G-S 

361 

N 

07-01-94 

INDEF, 

V^    i^™ 

ST94-6072 

NORAM  GAS 
TRANSMISSION 
CO. 

RINGIER  AMER- 
ICA. 

07-19-94 

G-S 

-  .284 

N 

07-01-94 

INDEF. 

Q 

ST94-6073 

NORAM  GAS 

TABER  METALS  .. 

07-19-94 

G-S 

1.000 

N 

07-01-94 

06-30-95 

o 

TRANSMISSION 

- 

' 

CO. 

ST94-6074 

NORAM  GAS 
TRANSMISSION 
CO. 

ARKAT  FEEDS. 
INC. 

07-19-94 

G-S 

355 

N 

'^ 

07-01-94 

INDEF. 

« 

ST94-6075 

NORTHERN  NAT- 
URAL GAS  CO. 

GEDI.  INC 

07-19-94 

G-S 

3.000 

N 

07-01-94 

10-31-94 

ST94-6076 

NORTHERN  NAT- 
URAL GAS  CO. 

NORTHERN  ILLI- 
NOIS GAS  CO. 

07-19-94 

B 

30.000 

N 

07-01-94 

10-31-94 

ST94-6077 

NORTHERN  NAT- 

EQUITABLE RE- 

07-19-94 

G-S 

10,000 

N 

07-01-94 

10-31-94 

994 

URAL  GAS  CO. 

SOURCES     - 
MARKETING  CO. 

ST94-6078 

MOBILE  BAY 
PIPELINE  CO. 

MOBILE  GAS 
SERVICE  CORP. 

07-19-94 

G-S 

19,084 

N 

07-01-94 

08-01-94 

ST94-6079 

MOBILE  BAY 
PIPELINE  CO. 

OXY  USA.  INC  

07-19-94 

G-S 

19.084 

N 

07-01-94 

08-01-94 

ST94-6080 

KOCH  GATEWAY 
PIPELINE  CO. 

FINA  NATURAL 
GAS  CO. 

07-19-94 

G-S 

185.000 

N 

F 

06-26-94 

INDEF. 

ST94-6081 

KOCH  GATEWAY 

KOCH  GAS  SERV-_ 

07-19-94 

G-S 

N/A 

Y 

07-01-94 

INDEF. 

- 

PIPELINE  CO 

ICES  CO 

ST94-6082 

1     II     ^^llv^    V^Vi/i 

KOCH  GATEWAY 
PIPELINE  CO. 

SIGCO  MARKET- 
ING. INC. 

07-19-94 

G-S 

N/A 

N 

07-01-94 

INDEF. 

ST94-6083 

KOCH  GATEWAY 
PIPELINE  CO. 

SHELL  GAS 
TRADING  CO. 

07-19-94 

G-S 

N/A 

N 

I 

07-01-94 

INDEF. 

ST94-6084 

KOCH  GATEWAY 
PIPELINE  CO. 

MOBIL  NATURAL 
GAS.  INC.   • 

07-19-94 

G-S 

N/A 

N 

07-01-94 

INDEF 

ST94-6085 

KOCH  GATEWAY 
PIPELINE  CO. 

KERR-MCGEE 
NATURAL  GAS, 
INC. 

CONOCO.  INC  

07-19-94 

G-S 

N/A 

N 

07-01-94 

INDEF      . 

ST94-6086 

KOCH  GATEWAY 

07-19-94 

G-S 

N/A 

N 

07-01-94 

INDEF 

PIPELINE  CO. 

JMI 

- 

- 
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ST94-60a7 

KOCH  GATEWAY 

CHESAPEAKE 

07-19-94 

G-S 

N/A 

N 

1 

07-01-94 

INOEF. 

PIPELINE  CO. 

ENERGY  CORP. 

ST94-6088 

KOCH  GATEWAY 
PIPELINE  CO. 

MISSISSIPPI  GAS 
CORP. 

07-19-94 

G-S 

175 

N 

F 

07-01-94 

04-01-97 

ST94-6089 

MOBILE  BAY 
PIPELINE  CO. 

ORYX  GAS  MAR- 
KETING. 

07-19-94 

G-S 

95,420 

N 

1 

07-01-94 

08-0' -94 

ST94-6090 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

ASHLAND  EXPLO- 
RATION. INC. 

07-19-94 

G-S 

20.000 

N 

F 

07-01-94 

09-15-94 

ST94-6091 

WILLISTON  BASIN 
INTER.  P/L  CO. 

COASTAL  GAS 
MARKETING  CO. 

07-19-94 

G-S 

1.500 

A 

1 

0&-19-94 

06-18-96 

ST94-6092 

STINGRAY  PIPE- 
LINE CO.  ■ 

COAST  ENERGY 
GROUP.  INC. 

07-19-94 

K-S 

50.000 

N 

1 

07-01-94 

INDEF. 

ST94-6093 

TEXAS  EASTERN 
TRANSMISSION 

TRANSCO  EN- 
ERGY MARKET- 

07-20-94 

G-S 

1.200.000 

N 

1 

06-21-94 

INDEF. 

^ 

CORP. 

ING  CO. 

ST94-6094 

TENNESSEE  GAS 
PIPEUNE  CO. 

TENNESSEE  AIR 
NATIONAL 
GUARD. 

07-20-94 

G-S 

296 

N 

F 

07-07-94 

INDEF. 

ST94-6095 

FLORIDA  GAS 
TRANSMISSION 
CO. 

NORTHERN  NAT- 
URAL GAS  CO.. 

ORYX  GAS  MAR- 
KETING, LP. 

07-20-94 

G-S 

40,000 

N 

1 

06-27-94 

INDEF. 

ST94-6096 

LONE  STAR  GAS 
CO. 

07-20-94 

B 

100.000 

N 

1 

07-01-94 

INDEF. 

ST94-6097 

FLORIDA  GAS 
TRANSMISSION 
CO. 

CORNERSTONE 
GAS  RE- 
SOURCES. 

07-21-94 

G-S 

20,000 

N 

1 

07-02-94 

INDEF. 

ST94-6098 

COLUMBIA  GAS 

OSRAM  SYL- 

07-21-94 

G-S 

867 

N 

1 

06-01-94 

INDEF. 

TRANSMISSION 

VANIA.  INC. 

CORP. 

ST94-6099 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  GAS 
OF  OHIO.  INC. 

07-21-94 

G-S 

502.717 

Y 

F 

06-27-94 

INOEF. 

ST94-^100 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  GAS 
OF  PENN- 
SYLVANIA, INC. 

07-21-94 

G-S 

100,000 

Y 

1 

06-27-94 

INDEF. 

ST94-6101 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  GAS 
OF  KENTUCKY, ' 
INC. 

07-21-94 

G-S 

40,000 

Y 

1 

06-27-94 

INDEF. 

ST94-6102 

COLUMBIA  GAS 

COLUMBIA  GAS 

07-21-94 

G-S 

15,000 

Y 

1 

06-27-94 

INOEF. 

TRANSMISSION 

OF  MARYLAND. 

CORP. 

INC. 

ST94-6103 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COMMON- 
WEALTH GA6 
SERVICES,  INC. 

07-21-94 

G-S 

69.000 

Y 

1 

06-27-94 

INDEP. 

ST94-6104 

CYPRESS  GAS 
PIPELINE  CO. 

KOCH  GATEWAY 
PIPELINE  CO.. 
ETAL 

07-21-94 

C 

5.000 

N 

1 

06-01-94 

INDEF. 
INOEF. 

ST94-6105 

ACADIAN  GAS 
PIPELINE  SYS- 

NATURAL GAS  P/ 
L  CO.  OF 

07-21-94 

c 

30,000 

N 

F/l 

07-01-94 

TEM. 

AMER..  ET  AL. 

Sr94-ei06 

TENNESSEE  GAS 
PIPELINE  CO. 

GREENBACK  IN- 
DUSTRIES, INC. 

07-2.1-94 

G-S 

394 

N 

F 

07-01-94 

INOEF. 

ST94-6107 

PANHANDLE 
EASTERN  PIPE- 
LIlsJE  CO. 

ARCADIAN  PART- 
NERS, LP. 

07-22-94 

G-S 

4.500 

N 

F 

05-01-94 

03-31-95 

ST94-6108 

COLUMBIA  GAS 
-    TRANSMISSION 
CORP. 

OSRAM  SYL- 
VANfA.  INC. 

07-22-94 

G-S 

400 

N 

F 

07-01-94 

INDEF. 

ST94-6109 

SOUTH  GEORGIA 
-    NATURAL  GAS 
CO. 

CATEX  ENERGY. 
INC. 

07-22-94 

G-S 

50,000 

Y 

1 

07-01-94 

INOEF. 

ST94-6110 

FLORIDA  GAS 
TRANSMISSION 
CO. 

CORNERSTONE 
GAS  RE- 
SOURCES. 

07-22-94 

G-S 

20,000 

N 

1 

07-01-94 

INOEF. 

ST94-6in 

EL  PASO  NATU- 
RAL GAS  CO. 

FINA  NATURAL 
GAS  CO. 

07t22-94 

G-S 

77,250 

N 

1 

07-01-94 

INDEF. 

ST94-6112 

PHILLIPS  GAS 
PIPELINE  CO. 

SEAGAS  PIPE- 
LINE CO. 

07-22^94 

B 

75.000 

Y 

1 

01-01-93 

INDEF. 

ST94-6il3 

PHILLIPS  GAS 

SEAGAS  PIPE-   . 

07-22-94 

B 

25.000 

Y 

1 

01-01-93 

INOEF 

PIPELINE  CO. 

LINE  CO.              I 

-■ 
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ST94-6114 

PHILLIPS  GAS 
PIPELINE  CO. 

SEAGAS  PIPE- 
LINE CO. 

07-22-94 

8 

75,000 

Y 

1 

01-01-93 

INDEF. 

ST94-6115 

TEXAS  GAS 
TRANSMISSION 
CORP. 

HEATH  PETRA 
RESOURCES. 
INC. 

07-22-94 

G-S 

10,000 

N 

1 

04-01-94 

INDEF. 

ST94-6116 

SOUTH  GEORGIA 
NATURAL  GAS 
CO. 

TENNESSEE  GAS 

CITY  OF 
CORDELE. 

07-22-94 

G-S 

250 

Y 

F 

07-08-94 

09-01-03 

ST94-6117 

HAWKINS  COUN- 

07-22-94 

G-S 

2.407 

N 

F" 

07-01-94 

INDEF. 

PIPEUNE  CO. 

TY  UTILITY  DIS- 
TRICT. 

ST94-6118 

VIKING  GAS 
TRANSMISSION 
CO. 

NGC  TRANSPOR- 
TATION. 

07-22-94 

G-S 

20.000 

N 

F 

06-14-94 

10-31-94 

ST94-6119 

VIKING  GAS 
TRANSMISSION 
CO. 

NGC  TRANSPOR- 
TATION. 

07-22-94 

G-S 

5,076 

N 

F 

07-01-94 

10-31-94 

ST94-6120 

CHANNEL  INDUS- 
TRIES GAS  CO. 

BROOKLYN 
INTERSTATE 
NAT.  GAS 
CORP. 

07-22-94 

G-l 

50.000 

N 

1 

07-01-94 

INDEF. 

ST94-6121 

CHANNEL  INDUS- 
TRIES GAS  CO. 

TENNESSEE  GAS 
PIPELINE  CO., 
ETAL. 

07-22-94 

C 

100.000 

Y 

1 

06-24-94 

INDEF. 

ST94-6122 

CHANNEL  INDUS- 
TRIES GAS  CO. 

TENNESSEE  GAS 
PIPELINE  CO., 
ETAL. 

07-22-94 

C 

70.000 

Y 

1 

06-22-94 

INDEF. 

ST94-6123 

EL  PASO  NATU- 
RAL GAS  CO. 

UNIMARK  L.L.C  .... 

07-22-94 

G-S 

21 

N 

1 

07-01-94 

INDEF. 

ST94-6124 

LOUISIANA  RE- 
SOURCES. 
P/L  CO 

ANR  PIPELINE 
CO..  ET  AL 

07-25-94 

C 

50.000 

N 

1 

06-01-94 

INDEF. 

ST94-6125 

LOUISIANA  RE- 
SOURCES. 
P/L  CO 

COLUMBIA  GULF 
TRANSMISSION 
CO. 

07-25-94 

C 

50.000 

N 

1 

05-01-94 

INDEF. 

ST94-6126 

LOUISIANA  RE- 
SOURCES. 
P/L  CO 

TRANS- 
CONTINENTAL 
GAS  PIPE  LINE 
CORP. 

07-25-94 

C 

150.000 

N 

1 

05-09-94 

09-30-94 

ST94-6127 

LOUISIANA  RE- 
SOURCES. 
P/L  CO 

ANR  PIPELINE 
CO..  ET  AL 

07-25-94 

c 

5.000 

N 

1 

06-01-94 

INDEF. 

ST94-6128 

LOUISIANA  RE- 
SOURCES. 
P/L  CO 

ANR  PIPELINE 
CO..  ET  AL. 

07-25-94 

c 

50,000 

N 

1 

04-01-94 

INDEF. 

ST94-6129 

LOUISIANA  RE- 
SOURCES. 
P/L  CO 

ANR  PIPELINE 
CO.,  ET  AL. 

07-25-94 

c 

50.000 

N 

1 

04-01-94 

INDEF. 

ST94-6130 

KERN  RIVER  GAS 
TRANSMISSION 
CO. 

NEVADA  POWER 
CO. 

07-25-94 

G-S 

15.000 

N 

F 

07-03-94 

07-31-94 

ST94^131 

WESTAR  TRANS- 
MISSION CO. 

RED  RIVER  GAS 
PIPELINE  CORP. 

07-25-94 

C 

11,000 

N 

1 

04-01-94 

INDEF. 

ST94-6132 

TRANSOK.  INC 

ANR  PIPELINE 
CO..  ET  AL. 

07-25-94 

C 

50.000 

N 

1 

06-01-94 

INDEF. 

ST94-6133 

SOUTHERN  NAT- 
URAL GAS  CO. 

RIVERWOOD 
INTER- 

07-25-94 

G-S 

200 

N 

F 

07-01-94 

07-01-97 

NATIONAL 
CORP. 

- 

ST94-6134 

SOUTHERN  NAT- 
URAL GAS  CO. 

CATEX  ENERGY. 
INC. 

07-25-94 

G-S 

20.000 

N 

1 

07-01-94 

INDEF. 

ST94-6135 

SOUTHERN  NAT- 
URAL GAS  CO. 

CITY  OF 
CARTERSVILLE. 

07-25-94 

G-S 

2.000 

N 

F 

07-01-94 

07-01-95 

ST94-6136 

SOUTHERN  NAT- 
URAL GAS  CO. 

FORD  MOTOR  CO 

07-25-94 

G-S 

560 

N 

F 

07-04-94 

07-31-94 

ST94-6137 

CHANNEL  INDUS- 
TRIES GAS  CO. 

TEXACO  GAS 
MARKETING. 
INC. 

ANR  PIPELINE 

07-26-94 

G-l 

25.000 

N 

1 

07-01-94 

INDEF. 

ST94-6138 

TRANSOK.  INC  

07-26-94 

C 

50,000 

N 

1 

03-01-94 

INDEF. 

CO.,  ETAL 

_ 
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ST94-6139 

CNG  TRANS- 
MISSION CORP. 

COLUMBIA  EN- 
ERGY SERV- 
ICES. 

07-27-94 

G-S 

672 

N 

1 

07-01-94 

08-31-94 

ST94-6140 

TRUNKLINE  GAS 
CO. 

CMS  GAS  MAR- 
KETING CO. 

07-27-94 

G-S 

103.500 

N 

1 

07-17-94 

INDEF. 

ST94-6141 

NATURAL  GAS  P/L 
CO.  OF  AMER- 
ICA. 

POCO  PETRO- 
LEUMS LTD. 

07-28-94 

G-S 

10.000 

N 

F 

07-01-94 

10-31-01 

ST94-6142 

NATURAL  GAS  P/L 
CO.  OF  AMER- 
ICA. 

NGC  TRANSPOR- 
TATION. INC. 

07-28-94 

G-S 

30,000 

N 

F 

07-01-94 

10-31-01 

ST94-6143 

NATURAL  GAS  P/L 
CO.  OF  AMER- 
ICA. 

ARCADIAN  COR- 
PORATION. 

07-28-94 

G-S 

13.000 

N 

F 

07-01-94 

07-31-94 

ST94-6144 

LONE  STAR  GAS 
CO. 

EL  PASO  NATU- 
RAL GAS  CO., 
ETAL 

07-28-94 

C 

40.000 

N 

1 

07-01-94 

INDEF. 

ST94-6145 

ALGONQUIN  GAS 
TRANSMISSION 
CO. 

CNG  TRANS 

O&R  ENERGY. 
INC. 

07-26-94 

B 

300,000 

N 

1 

07-01-04 

INDEF. 

ST94-6146 

TRANSPORT  GAS 

07-27-94 

G-S 

10 

N 

1 

07-13-94 

08-31-94 

MISSION  CORP. 

CORP. 

ST94-6147 

CNG  TRANS 
MISSION  CORP. 

SABINE  HUB 
SERVICES  CO. 

07-27-94 

G-S 

7.331 

N 

1 

07-05-94 

08-31-94 

ST94-6148 

TENNESSEE  GAS 
PIPELINE  CO. 

CITIZENS  GAS 
UTILITY  DIS 
TRICT. 

07-28-94 

G-S 

325 

N 

07-01-94 

INDEF. 

ST94-6149 

TENNESSEE  GAS 
PIPELINE  CO. 

LEWISBURG  GAS 
DEPARTMENT, 
TENNESSEE. 

07-28-94 

G-S 

2.039 

N 

07-01-94 

INDEF. 

ST94-6150 

TENNESSEE  GAS 
PIPELINE  CO. 

MONSANTO  CO  ... 

07-28-94 

G-S 

152 

N 

07-01-94 

INDEF. 

ST94-6151 

EAST  TEN- 
NESSEE NATU- 
RAL GAS  CO. 

CITY  OF 
COOKEVILLE. 

07-28-94 

G-S 

670 

N 

07-01-94 

INDEF. 

ST94-6152 

EAST  TEN- 
NESSEE NATU- 
RAL GAS  CO. 

CITIZENS  GAS 
UTILITY  DIS 
TRICT. 

07-28-94 

G-S 

665 

N 

01-01-94 

INDEF. 

ST94-6153 

EAST  TEN- 
NESSEE NATU- 
RAL GAS  CO. 

UNICOI  COUNTY 
UTILITY  DIS 
TRICT. 

07-28-94 

G-S 

4.120 

N 

01-01-94 

INDEF. 

ST94-6154 

MIDWESTERN 
GAS  TRANS 
MISSION  CO. 

TENNECO  GAS 
MARKETING  CO. 

07-28-94 

G-S 

3.400 

A 

07-02-94 

INDEF. 

ST94-6155 

MIDWESTERN 
GAS  TRANS 

TENNECO  GAS 
MARKETING  CO. 

07-28-94 

G-S 

20.000 

A 

07-07-94 

INDEF. 

- 

MISSION  CO. 

ST94-6156 

MIDWESTERN 
GAS  TRANS 
MISSION  CO. 

H  &  N  GAS,  LTD  .. 

07-28-94 

G-S 

5.000 

N 

07-09-94 

INDEF. 

ST94-6157 

MIDWESTERN 
GAS  TRANS 
MISSION  CO. 

TENNECO  GAS 
MARKETING  CO. 

07-28-94 

G-S 

10.000 

A 

07-01-94 

INDEF. 

ST94-6158 

MIDWESTERN 
GAS  TRANS- 
MISSION CO. 

H  &  N  GAS,  LTD  .. 

07-28-94 

G-S 

8,922 

N 

07-01-94 

INDEF. 

ST94-6159 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

EASTERN  MAR- 
KETING CORP. 

07-28-94 

G-ST 

N/A 

N 

07-25-94 

INDEF. 

ST94-6160 

VALERO  TRANS 
MISSION,  LP. 

EL  PASO  NATU- 
RAL GAS  CO. 

07-29-94 

C 

25,000 

N 

07-01-94 

INDEF. 

ST94-6161 

CHANNEL  INDUS 
TRIES  GAS  CO. 

TENNESSEE  GAS 
PIPELINE  CO., 

07-29-94 

c 

100.000 

Y 

07-01-94 

INDEF. 

- 

ETAL 

ST94-6162 

DELHI  GAS  PIPE- 
LINE CORP. 

NORAMGAS 
TRANSMISSION 
CO.,  ET  AL 

07-29-94 

C 

1.500 

N 

07-01-94 

INDEF. 

ST94-6163 

MIDCON  TEXAS 
PIPELINE  CORP. 

TRANS 
CONTINENTAL 
GAS  PIPELINE- 
CORP. 

07-29-94 

C 

9.000 

N 

07-01-94 

INDEF. 
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ST94-<164 

MISSISSIPPI 
RIVER  TRANS. 
CORP. 

TIDE  WEST 
TRADING  AND 
TRANSPORT 
CO. 

07-29-94 

G-S 

100.000 

Y 

07-01-94 

INDEF. 

ST94-6165 

MISSISSIPPI 
RIVER  TRANS. 
CORP. 

KOCH  GAS  SERV- 
ICES CO. 

07-29-94 

G-S 

100.000 

Y 

07-01-94 

INDEF. 

ST94-6166 

MISSISSIPPI 
RIVER  TRANS. 
CORP. 

SEAGULL  MAR- 
KETING SERV- 
ICES INC. 

07-29-94 

G-S 

100.000 

Y 

07-01-94 

INDEF. 

ST94-6167 

MISSISSIPPI 
RIVER  TRANS. 
CORP. 

MOUNTAIN 
FRONT  PIPE- 
LINE CO..  INC. 

07-29-94 

G-S 

100.000 

Y 

07-01-94 

INDEF. 

ST94-6168 

COLUMBIA  GULF 
TRANSMISSION 
CO. 

VICTORIA  INTER- 
NATIONAL LIM- 
ITED. 

07-29-94 

G-S 

5.000 

N 

07-01-94 

INDEF. 

ST94-6169 

COLUMBIA  GULF 
TRANSMISSION 
CO. 

TENNECO  GAS 
PROCESSING 
CO. 

07-29-94 

G-S 

30.000 

N 

07-01-94 

INDEF. 

ST94-6170 

COLUMBIA  GULF 
TRANSMISSION 
CO. 

GASLANTIC 
CORP. 

07-29-94 

G-S 

100.000 

N 

07-01-94 

INDEF. 

ST94-6171 

COLUMBIA  GULF 
TRANSMISSION 
CO. 

GREAT  LAKES 

CONSOLIDATED 
ALUMINUM  CO. 

07-29-94 

G-S 

15.000 

N 

07-01-94 

INDEF. 

ST94-6172 

WESTERN  GAS 

07-29-94 

G-S 

50.000 

Y 

F 

07-01-94 

07-^1-94 

GAS  TRANS-     . 

MARKETING 

MISSION  LP. 

INC. 

ST94-6173 

TENNESSEE  GAS 
PIPELINE  CO. 

FAYETTEVILLE 
GAS  SYSTEM. 

07-29-94 

G-S 

€.819 

N 

F 

07-01-94 

INDEF. 

ST94-6174 

TENNESSEE  GAS 
PIPELINE  CO. 

CITY  OF  PULASKI 

07-29-94 

G-S 

270 

N 

F 

07-01-94 

INDEF. 

ST94-6175 

MIDWESTERN 
GAS  TRANS- 
MISSION CO. 

H  &  N  GAS.  LTD  .. 

07-29-94 

G-S 

7.876 

N 

F 

07-15-94 

INDEF. 

ST94-6176 

TEXAS  EASTERN 
TRANSMISSION 

INTERENERGY 
GAS  SERVICES 

07-29-94 

G-S 

25.000 

N 

1 

07-01-94 

INDEF. 

*■ 

CORP. 

CORP. 

ST94-6177 

TEXAS  EASTERN 
TRANSMISSION 
CORP. 

GULF  GAS  UTILI- 
TIES CO. 

07-29-94 

G-S 

1,000 

N 

1 

07-^)1-94 

INDEF. 

ST94-6178 

TFtANSWESTERN 
PIPELINE  CO. 

U.S.  GAS  TRANS- 
PORTATION. 
INC. 

07-29-94 

G-S 

10.000 

N 

06-28-94 

06-30-94 

ST94-6179 

TRANSWESTERN 
PIPELINE  CO. 

BRIDGE  GAS 
U.S.A.. 

07-29-94 

G-S 

10.000 

N 

06-29-94 

06-30-94 

ST94-6-180 

TRANSWESTERN 
PIPELINE  CO. 

U.S.  GAS  TRANS- 
PORTATION. 
INC. 

07-29-94 

G-S 

20.000 

N 

06-28-94 

06-30-94 

ST94-6181 

TRANSWESTERN 
PIPELINE  CO. 

BRIDGE  GAS 
U.S.A.. 

07-29-94 

G-S 

20.000 

N 

06-28-94 

06-30-94 

ST94-6182 

TRANSWESTERN 
PIPELINE  CO. 

BRIDGE  GAS 
U.S.A.. 

07-29-94 

G-S 

13.121 

N 

06-25-94 

06-27-94 

ST94-6183 

TRANSWESTERN 
PIPELINE  CO. 

U.S.  GAS  TRANS- 
PORTATION. 
INC. 

07-29-94 

G-S 

20,000 

N 

06-25-94 

06-27-94 

ST94-6184 

TRANSWESTERN 
PIPELINE  CO. 

BRIDGE  GAS 
U.S.A. 

07-29-94 

G-S 

10.000 

N 

06-22-94 

06-24-94 

ST94-6185 

TRANSWESTERN 
PIPELINE  CO. 

U.S.  GAS  TRANS- 
PORTATION, 
INC. 

07-29-94 

G-S 

20.000 

N 

06-22-94 

06-22-94 

ST94-6186 

WILLISTON  BASIN 
INTER.  P/L  CO. 

MONTANA-DA- 
KOTA UTILITIES 
CO. 

MONTANA-DA- 

07-29-94 

B 

228.512 

A 

07-01-94 

0&-3(>-97 

ST94-6187 

WILLISTON  BASIN 

07-29-94 

B 

50.985 

A 

07-01-94 

Oe-30-97 

INTER.  P/L  CO. 

KOTA  UTILITIES 
CO. 
NGC  TRANSPOR- 

ST94-6188 

NATURAL  GAS  P/L 

07-29-94 

G-S 

7.500 

N 

06-01-94 

06-30-94 

CO.  OF  AMER- 

TATION. INC. 

ICA. 
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ST94-6189 
ST94-6190 
ST94-6191 

NATURAL  GAS  P/L 
CO.  OF  AMER- 
ICA. 

NATURAL  GAS  P/L 
CO.  OF  AMER- 
ICA. 

NATURAL  GAS  P/L 
CO.  OF  AMER- 
ICA. 

WESTCOAST  GAS 
SERVICES.  INC. 

MOBIL  NATURAL 
GAS  INC. 

AQUILA  ENERGY 
MARKETING 
CORP. 

07-29-94 
07-29-94 
07-29-94 

G-S 
G-S 
G-S 

10.000 
12,000 
15,000 

N 
N 
N 

F 

F 
F 

07-01-94 
07-19-94 
07-01-94 

INDEF 

07-31-94 

07-31-94 

'  NOTICE  OF  TRANSACTIONS  DOES  NOT  CONSTITUTE  A  DETERMINATION  THAT  FILINGS  COMPLY  WITH  COMMISSION  REGULA- 
TIONS IN  ACCORDANCE  WITH  ORDER  NO.  436  (FINAL  RULE  AND  NOTICE  REQUESTING  SUPPLEMENTAL  COMMENTS,  50  FR  42.372. 
10/10/85). 

2  ESTIMATED  MAXIMUM  DAILY  VOLUMES  INCLUDES  VOLUMES  REPORTED  BY  THE  FILING  COMPANY  IN  MMBTU,  MCF  AND  DT. 

3AFFILIATI0N  OF  REPORTING  COMPANY  TO  ENTITIES  INVOLVED  IN  THE  TRANSACTION.  A  "Y"  INDICATES  AFFILIATION,  AN  "A"  IN- 
DICATES MARKETING  AFFILIATION.  AND  A  "N"  INDICATES  NO  AFFILIATION. 


|FR  Doc.  94-22061  Filed  9-6-94:  8:45  am] 

BILUNG  CODE  8717-01-P 

[Docket  No.  RM93-11 -000] 

Producer  Price  Index  for  Finished 
Goods;  Annual  Change 

Issued  September  1. 1994. 

AGENCY:  Federal  Energy  Regulatory 

Conunission. 

ACnON:  Notice  of  Annual  Change  in  the 

Producer  Price  Index  for  Finished 

Goods,  Minus  One  Percent. 

SUMMARY:  The  Commission  is  issuing 
the  index  that  oil  pipelines  must  apply 
to  their  December  31, 1994  rates  to 
compute  their  rate  ceiling  level  for  the 
period  January  1, 1995,  through  June  30, 
1995,  in  accordance  with  the  provisions 
of  18  CFR  342.3(d){4).  This  index, 
which  is  the  percent  change  in  the 
annual  average  Producer  Price  hidex  for 
Finished  Goods  from  1992  to  2993, 
minus  one  percent,  is  0.2175  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lucille  M.  Langlois,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426,  (202)  208- 
2141. 

SUPPLEMENTARY  INFORMATION:  hi 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 


modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  an  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  diahng  (202)  208-1781.  The 
full  tejct  of  this  proposed  rule  will  be 
available  on  CIPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  Wordperfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street.  NE., 
Washington,  DC  20426. 

In  Order  No.  561  the  Federal  Energy 
Regulatory  Commission  issued  a  Final 
Rule  adopting  regulations  to  implement 
the  requirements  of  the  Energy  Policy 
Act  of  1992.1  The  Final  Rule-provided 
a  methodology  for  oil  pipelines  to 
change  their  rates  through  use  of  an 
index  system  to  establish  ceiling  levels 
for  such  rates.  The  index  system  as  set 
forth  in  the  Cofnmission's  regulations  at 
18  CFR  342.3,  is  based  on  the  aimual 
change  in  the  Producer  Price  Index  for 
Finished  Goods  (PPI-FG),  minus  one 
-percent.  The  regulations  provide  that 
each  year  the  Commission  will  publish 
an  index  reflecting  the  final  change  in 
the  PPI-FG,  minus  one  percent,  after  the 
final  PPI-FG  is  made  available  in  May 
of  each  calender  year.  For  the  first 
adjustment  under  the  indexing 
methodology,  commencing  January  1, 
1995,  the  Commission  in  May  1994  was 
to  have  published  the  index  that 
pipelines  would  apply  to  their  rates  on 
December  31, 1994. 

The  Commission  did  not  publish  this 
index  in  May.  At  that  time  requests  for 
rehearing  of  Order  No.  561  were 
pending.  Now  that  the  Commission  has 
issued  Order  No.  561-A  affirming  the 
indexing  methodology  for  oil  pipeline 


ratemaking,2  the  Commission  by  this 
Notice  is  publishing  that  index. 

Information  published  by  the  Bureau 
of  Labor  Statistics  shows  that  the  armua) 
average  PPI-FG  figure  for  1992  was 
123.2  and  that  the  aimual  average  PPI- 
FG  figure  for  1993  was  124.7  for  1993.^ 
Thus,  the  percent  change  in  the  annual 
average  PPI-FG  for  these  two  years, 
minus  one  percent,  is  0.2175  percent. 
This  figure  is  the  index  that  oil 
pipelines  must  apply  to  their  December 
31,  1994  rates  to  compute  their  rate 
ceiling  level  for  the  period  January  1, 
1995,  through  June  30, 1995.  in 
accordance  with  the  provisions  of  18 
CFR  342.3(d)(4). 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-22098  Filed  9-7-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-335-001] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  1. 1994 

Take  notice  that  on  August  29,  1994. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  the  proposed  effective 
date  of  September  1,  1994: 

Substitute  First  Revised  Sheet  No.  98 
Substitute  Original  Sheet  No.  99 


'  ni  FERC  Stats.  &  Regs.  1  30.985  (1993);  58  FR 
58753  (November  4.  1993). 


»ni  FERC  Stats.  &  Regs.  1  31.000  (1994). 

3 The  final  figure  for  the  annuel  average  PPI-FG 
is  published  by  the  Bureau  of  Labor  Statistics  in 
mid-May  of  each  year.  This  figure  ii  publicly 
available  from  the  Division  of  Industrial  Prices  and 
Price  Indexes  of  the  Bureau  of  Labor  Statistics,  at  . 
(202)  606-7705,  and  is  available  in  print  in  August 
in  Table  1  of  the  annual  data  supplement  tolhf   ■':  ."^ 
publication  Producer  Prce  Indexes. 
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Columbia  states  that  the  Instant  filing 
is  being  submitted  in  compliance  with 
Columbia's  July  29.  1994,  filing  in 
Docket  No.  RP94-335,  wherein 
Columbia  stated  it  would  submit  a 
reconciliation  filing  by  August  30. 1994, 
reflecting  actual  Account  No.  191 
balances  as  reflected  on  its  books 
through  July  31.1994. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  September  9.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia's  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-22064  Filed  9-7-94:  8:45  ami 

BILUNG  CODE  a717-0«-M 

[Docket  No.  CP94-746-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Auttu>rization 

September  1,  1994. 

Take  notice  that  on  August  29, 1994. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue,  . 
S.E.,  Charieston,  West  Virginia  25314, 
filed  in  Docket  No.  CP94-746-000  a 
request  pursuant  to  §§  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natu/al  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  and  operate  a 
new  point  of  delivery  in  Westmoreland 
County,  Pennsylvania,  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CPB3-76-O00  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  construct  and 
operate  a  new  point  of  delivery 
requested  by  Latrobe  Steel  Company 
(Latrobe).  The  delivery  point  will 
consist  of  a  4- inch  tap,  2  filter 
separators,  16  x  12  foot  building  and 
electronic  measiirement.  According  to 
Columbia  the  proposed  transportation 
for  Latrobe  can  be  accomplished 


without  any  impact  upon  existing  firm 
transportation  to  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conunission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-22063  Filed  9-7-94;  8.45  ami 
BILUNG  CODE  C717-01-M 


[Docket  No.  TM94-4-32-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

September  1. 1994. 

Take  notice  that  on  July  18,  1994. 
Colorado  Interstate  Gas  Company  (CIG). 
pursuant  to  the  Commission's  order 
issued  July  1, 1994,  filed  workpapers 
and  all  relevant  information  to  support 
its  proposed  increase  in  the  Fuel 
Reimbursement  Percentage  for  Lost 
Unaccounted-For  and  Other  Fuel  Gas 
from  0.49%  to  0.78%.  in  the  above- 
captioned  docket.  CIG's  July  18  filing 
did  not  include  any  commercially- 
sensitive  materials. 

On  August  4. 1994.  CIG  filed  the 
balance  of  the  data  required  by  the 
Commission's  July  1. 1994  order, 
including  commercially-sensitive 
materials.  CIG  requests  confidential 
treatment  pursuant  to  §  388.112  of  the 
Commission's  regulations  with  respect 
to  all  parts  of  all  documents  filed  on 
August  4. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.N.E.. 
Washington.  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  jmd  Procedure.  All 
such  protests  should  be  filed  on  or 
before  September  9, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia's  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-22062  Filed  9-7-94;  8:45  am) 

BILUNG  COOE  6717-01-M 


[Docket  No.  TM95-1 -23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September!.  1994. 

Take  notice  that  on  August  30, 1994, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  fiUng 
certain  revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  Cling.  Such 
tariff  sheets  bear  a  proposed  effective 
date  of  October  1,  1994. 

Eastern  Shore  states  that  the  purpose 
of  the  instant  filing  is  to  reflect  a 
decrease  of  $0.0002  per  dt  in  the  Annual 
Charge  Adjustment  (ACA)  in  the 
commodity  portion  of  its  sales  and 
transportation  rates.  Pursuant  to  Order 
No.  472,  the  Commission  assessed 
Eastern  Shore  its  annual  ACA  charge 
based  on  $0.0024  per  Mcf  for  the  annual 
period  commencing  October  1, 1994.  In 
accordance  with  Section  25  of  the 
General  Terms  and  Conditions  of 
Eastern  Shore's  FERC  Gas  Tariff,  Eastern 
Shore's  proposed  tariff  sheets  track  the 
Commission  approved  ACA  unit  rale  of 
$0.0024  per  Mcf  ($0.0023  per  dt  on 
Eastern  Shore's  system)  commencing 
October  1, 1994. 

Eastern  Shore  slates  that  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  9. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  modon  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashdl. 
Secretary. 
IFR  Doc.  94-22065  Filed  9-7-94:  8:45  am) 

BILLING  COOE  6717-01-M 


(Docket  No.  CP94-^73»-000] 

Florida  Gas  Transmission  Co.;  Notice 
of  Request  Under  Blanket 
Authorization 

September  1. 1994. 

Take  notice  that  on  August  26.  1994. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street.  Houston, 
Texas  77002.  filed  in  Docket  No.  CP94- 
739-000  a  request  pursuant  to 
§§157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  facilities  to 
implement  a  new  delivery  point,  under 
its  blanket  certificate  issued  in  Docket 
No.  CP82-553-000.'  to  accommodate 
natural  gas  deliveries  to  Enerfin 
Resources  Company  (Enerfin),  all  as 
more  fully  set  forth  in  the  request  for 
authorization  on  file  with  the 
Commission  and  open  for  public 
inspection. 

&ierfin  has  requested  that  FGT 
change  an  existing  inactive  point  of 
receipt  into  a  point  of  delivery  to 
effectuate  FGT's  transportation  of 
natural  gas  for  Enerfin.  The  subject 
point  is  located  on  FGT's  30- inch 
mainline  in  Mobile  County.  Alabama, 
upstream  from  FGT's  compressor  station 
no.  11.  Enerfin  owns  the  existing  meter 
station  (called  the  Anthem-Citronelle 
Receipt  Point),  and  all  construction 
work  will  be  performed  by  Enerfin 
above  ground  within  the  existing  station 
yard. 

FGT  will  transport  the  gas  under  its 
blanket  certificate  pursuant  to  Part  284 
of  the  Commission's  Regulations  issued 
in  Docket  No.  CP89-555-000.2  FGT 
states  it  has  entered  into  an  intemipUhle 
transportation  service  agreement  with 
Enerfin  far  delivery  of  up  to  5,475,000 
MMBtu  per  year  and  15,000  MMBtu  per 
day.  FCr  states  that  the  gas  quantity 
proposed  to  be  delivered  by  FGT  will 
have  no  incremental  effect  on  FGT's 
pipeline  system,  and  will  not  impact 
FGT's  peak  day  dehvery  requirements 
nor  FGT's  annual  gas  dehveries. 

FGT  states  that  the  total  volumes  to  be 
delivered  to  the  customer  after  the 
request  do  not  exceed  the  total  volumes 
authorized  prior  to  the  request.  FGT 
slates  th^  construction  of  the  proposed 
delivery  point  is  not  prohibited  by  its 
existing  tariff  and  that  it  has  sufficient 
capacity  to  dehver  the  requested  gas 
volumes  without  detriment  or 
disadvantage  to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
-the  instant  notice  by  the  Commission." 


file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  fiUng  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Cas  Act. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-22066  Filed  9-7-94;  8:45  am] 
BILUNG  CODE  e717-01-M 


'  See.  21  FERC  1  62.235  (1982). 
•See.  51  FERC  1 61,309  (1990). 


Office  of  Technical  and  Financial 
Assistance;  Energy  Efficiency  and 
Renewable  Energy;  Award  Based  on 
Acceptance  of  a  non-Competitive 
Application;  American  Forestry 
Association;  Cool  Communities  Action 
Program 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  DOE.  Office  of  Technical  and 
Financial  Assistance,  Energy  Efficiency 
and  Renewable  Energy,  through  the 
Region  3  Support  Office— Philadelphia, 
announces  that,  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.7(b)(2)(ii),  DOE  intends  to  award  a 
grant  to  the  American  Forestry 
Association.  The  overall  objective  of 
this  project  is  to  apply  current, 
knowledge  of  the  urbsm  environment 
and  citizen  action  to  reduce  energy  use 
in  existing  communities. 

SUPPlfiyiEMTARY  INFORMATION:  The  grant 
of  $190,000  will  fund  the  American 
Forestry  Association  in  order  to 
continue  growth  and  development  of 
Model  Communities  and  to  develop  a 
strategic  plan  for  1995  Cool 
Communities  Action  Program. 

The  project  term  of  this  grant  shall  be 
nine  (9)  months  fi-om  the  effective  date 
of  the  award. 

DOE  support  of  this  activity  would 
enhance  the  public  benefit  to  be  derived 
and  DOE  knows  of  no  other  entity  that 
is  conducting  or  planning  to  conduct 
-such  an  effort.  This  effort  is  suitable  for 
non-competitive  financial  assistance 
£Hid  is  not  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  A.  Costa,  Region  3  Support 
Office — Philadelphia,  U.S.  Department 
of  Energy.  Suite  501, 1880  J.F.  Kennedy 


Boulevard,  Philadelphia.  PA  19103- 
7483.  (215)  656-6961. 

Issued  at  Golden.  Cx>lorado  on  August  17. 
1994. 

John  W.  Meeker, 

Contracting  Officer.  Golden  Field  Office. 
IFR  Doc.  94-22154  Filed  9-7-94:  8:45  ami 
BILLING  COOE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP94-376-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 

September  1, 1994. 

Take  notice  that  on  August  30. 1994, 
K  N  Interstate  Gas  Transmission  Co. 
(KNI)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  Nos.  1-A  and  1-B.  the 
following  revised  tariff  sheets: 

Fourth  Revised  Sheet  No.  4-A 
Fourth  Revised  Sheet  No.  4-B 
Fourth  Revised  Sheet  No.  4-C 
Fifth  Revised  Sheet  No.  5-D 

KNI  states  that  it  is  making  this  filing 
to  reflect  the  recalculation  of  its  rates 
based  on  the  approximately  ten  percent 
reduction  in  mainline  transmission 
contract  demand  levels  and  fifteen 
percent  reduction  in  storage  contract 
demand  levels  resulting  from  iis 
shippers'  exercising  their  right  of  first 
refusal  rights.  KNI  requests  an  effective 
date  of  October  1. 1994.  and  requests 
that  the  rates  only  be  suspended  for  a 
one-day  period. 

KNI  states  that  the  redesigned  rates 
utilize  the  same  cost  of  service  recently 
placed  into  effect  pursuant  to  the 
Commission's  Order  in  Docket  No. 
RP94-93-000.  KNI,  therefore,  requests  a 
waiver  of  the  base  and  test  period 
requirements  of  §  154.63  of  the 
Commission's  Regulations.  KNI  also 
asks  that  the  Commission  consolidate 
this  proceeding  with  Docket  No.  RP94- 
93-000. 

KNI  states  that  copies  of  this  filing 
were  served  upon  KNI's  customers  and 
interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
motion  to  inter\'ene  or  protest  with  the 
Federal  Energv  Regulator>'  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  IX:  20426.  in  accordance 
with  §§  385.214  and  385.211  of  the. 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  9,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
approftriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


^  ►■ 
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the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  application  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

PubUc  Reference  Room. 

Lois  D.  Casheil, 

Secretory. 

(FR  Doc.  94-22067  Filed  9-7-94;  8:45  ami 

BILUNG  CODE  <717-«1-M 

[Docket  No.  RP91-47-0101 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

September  1, 1994. 

Take  notice  that  on  August  29, 1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Second  Revised  Sheet 
Nos.  213,  214,  215,  216;  First  Revised 
Sheet  Nos.  216A  and  217;  Original 
Sheet  No.  216B;  and  Fourth  Revised, 
Sheet  No.  222,  to  be  effective  on  July  29, 
1994. 

National  states  that  these  tariff  sheets 
are  filed  in  compliance  with  the 
Commission's  July  28, 1994,  order  in  the 
above-captioned  docket,  requiring  that 
National  offer  its  customers  the  option 
of  a  36-month  amortization  period  for 
additional  take-or-pay  charges  incurred 
as  a  result  of  the  Commission's  orders 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  September  9.  1994. 
Protests  will  be  considered  by  the 
Con^nission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Lois  D.  Casheil, 
Secretary. 

[FR  Doc.  94-22068  Filed  9-7-94;  8:45  am] 
BILUNG  COOE  6717-01-M 

[Docket  No.  RP94-80-005] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

September  1, 1994. 

Take  notice  that  on  August  30, 1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  tariff  sheets  set  forth  in 


Attachment  A  to  National's  filing  in  its 
Ellisburg-Leidy  Hub  proceeding. 

National  states  that  its  filing  is 
submitted  to,  among  other  things,  •^ 
correct  typographical  and  pagination 
errors  made  in  the  July  25, 1994, 
compliance  filing  in  the  above 
captioned  docket. 

First,  National  states  that  it  has 
removed  any  references  to  Rate 
Schedule  GSS  in  the  curtailment 
provisions  of  the  General  Terms  and 
Conditions  of  its  tariff  and  replaced 
them  with  reference  to  its  SS-1  and  SS- 
2  Rate  Schedules  which  replaced  GSS 
service  under  the  merger  of  National 
and  Penn-York  Energy  Corporation. 

Second,  Nationed  states  that  it  is 
correcting  a  pagination  error  made  on 
the  P-2  and  IR-2  Form  of  Service 
Agreements  included  in  the  July  25 
filing.  National  also  states  that  it  is 
revising  the  introductory  language  in 
the  Form  of  Service  Agreements  for  Rate 
Schedules  IR-2  and  IR-1  to  be 
consistent  with  the  language  of  those 
rates. 

Third,  National  states  that  it  has 
added  Rate  Schedule  EFT  to  the  list  of 
National's  transportation  services  which 
may  be  utilized  by  a  Shipper  in  the 
parking  or  advance  of  gas  under  Section 
2.3  of  t>oth  the  P-2  and  IR-2  Rate 
Schedules. 

Fourth,  National  states  that  it  has 
revised  language  in  Section  4.1  of  the 
IR-1  and  IR-2  Rate  Schedules  to  clarify 
that  there  are  separate  First  Day  and 
Subsequent  Day  charges  for  the  advance 
of  gas  imder  those  schedules. 

Further,  National  states  that  it  is  fiUng 
Substitute  Second  Revised  Sheet  No. 
133 A  to  correct  typographical  errors  and 
to  update  meter  numbers  included  in 
the  General  Terms  and  Conditions  of  its 
tariff  concerning  Hub  Point  locations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitoi  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protest  should  be 
filed  on  or  before  September  9, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheil, 
Secretary. 

[FR  Doc.  94-22069  Filed  9-7-94;  8:45  am] 
BILUNG  C00€  6717-01-M 


[Docket  No.  RP94-372-000] 

Southern  Union  Gas  Company  v. 
Northern  Natural  Gas  Company  Notice 
of  Compliant 

September  1, 1994. 

Take  notice  that  on  August  26. 1994. 
Southern  Union  Gas  Company 
(Southern  Union)  filed  a  complaint  and 
motion  for  expedited  relief  against 
Northern  Natural  Gas  Company 
(Northern). 

Southern  Union  states  that  on  or 
about  July  1993,  Northern  reduced  the 
delivery  pressure  into  Southern  Union's 
Brewer  System.  As  a  result  of  Northern's 
decision  to  reduce  delivCTy  pressure, 
Southern  Union  states  that  it  has  been 
unable  to  deliver  natural  gas  to  its 
customers  on  the  Brewer  System  at  a 
sufficient  pressure  to  meet  their 
agricultural  needs,  which  are  primarily 
irrigation  of  farm  lands. 

Southern  Union  states  that  Northern's 
failure  to  comply  with  the  terms  and 
conditions  of  its  tariff  is  imreasonable 
and  discriminatory,  and  is  impairing 
Southern  Union's  ability  to  deliver  gas 
to  its  customers.  Southern  Union  states 
that  Northern's  actions  are  causing 
Southern  Union  to  lose  customers  and 
revenue. 

Southern  Union  requests  the 
Commission  to  order  Northern  to 
deliver  gas  to  Southern  Union  at  the  50 
pounds  per  square  inch  (psi)  pressure 
standard  stated  in  Northern's  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  effective 
November  1, 1993. 

Any  person  desiring  to  be  heard  orlo 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  Answers 
to  this  complaint  shall  be  due  on  or 
before  September  19, 1994. 
Lois  0.  Casheil, 
Secretary. 

IFR  Doc.  94-22070  Filed  9-7-94;  8:45  am) 
BILUNG  COOE  e717-01-M 


JMI 


[DockM  No*.  RP»4^75-000  and  RP94-12S- 
006] 

Texas  Gas  Transnission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  1. 1994. 

Take  notice  that  on  August  30, 1994. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  September  30. 1994: 

Original  Stteet  No.  226D 
Original  Sheet  No.  226E 
Original  Sheet  No.  226F 
Original  Sheet  No.  226G 
Original  Sheet  No.  226H 
Original  Sheet  No.  2261 

Texas  Gas  states  that  the  tariff  sheets 
are  being  filed  as  a  limited  Section  4(e) 
filing  to  implement  Texas  Gas's  second 
direct  billing  of  Accoimt  No.  191 
balance  pursuant  to  Section  33.2  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  Texas  Gas  also  states  that  the 
filing  reflects  activity  affecting  Texas 
Gas's  pre-November  1,  1993,  Account 
No.  191  balance,  which  were  actually 
paid  between  November  1, 1993,  and 
July  31, 1994,  the  nine-month  clear-up 
period,  resulting  in  a  balance  of 
approximately  $9.3  million  to  be  direct 
billed.  The  instant  filing  also  satisfies 
the  reporting  requirement  contained  in 
Section  33.2(b)  and  complies  with  the 
March  1, 1994.  Order  issued  in  Docket 
No.  RP94-125.  Texas  Gas's  first  direct 
billing  of  Account  No.  191.  purchased 
gas  costs. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  former 
jurisdictional  sales  customers, 
interested  state  commissions,  and  the 
parties  appearing  on  the  official  service 
list  in  Docket  No.  RP94-125,  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E..  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  9, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actkm  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  prc»ceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
Loss  D.  CasheU. 

Secretary. 

(FR  Doc  94-22071  Filed  9-7-94;  8:45  am] 
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[Docket  No.  RP94-296-001] 

Williams  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

September  1. 1994. 

Take  notice  on  August  4, 1994, 
Williams  Natural  Gas  Company  (WNG) 
pursuant  to  Ordering  Paragraph  (C)  of 
the  Commission's  order  dated  July  20. 
1994,  submits  for  filing  its  original  filing 
made  on  June  20. 1994.  and  Schedule 
Al  which  has  not  been  included  in 
WNG's  original  filing  made  on  June  20. 
1994. 

WNG  states  that  a  copy  of  Schedule 
Al  was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.  Washington. 
D.C  20426,  in  accordance  with 
§  385.211  of  the  Commission's  Rules 
and  Regidations.  All  such  protests 
should  be  filed  on  or  before  September 
9, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil. 
Secretary. 

IFR  Doc.  94-22072  Filed  9-7-94;  8:45  am] 
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Office  of  Energy  Research 

Health  and  Environmental  Research 
Advisory  Committee;  Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  StaL 
770),  notice  is  hereby  given  of  the 
following  meeting: 

Name:  Health  and  Environmental  Research 
Advisory  Committee  (HERACJ. 

Date  and  Tune:  November  7, 1994 — 9:00 
a.m.-5KX)  p.m.;  November  8. 1994 — 9:00 
a.m.-5:00  p.m. 

Place:  Director's  Conference  Room.  Room 
5132.  Building  50A.  Lawrence  Berkeley 
Laborat(ff>'.  One  Cyclotron  Road.  Berkeley. 
Califarnia  9472a 

Contact:  Murray  Schulman.  Office  of 
Health  and  Enviromnental  Research  (ER-70). 
Office  of  Energy  Research,  U.S.  Department 


of  Energy.  Warfiington.  DC  20585. 
Telephone:  301-903-3338. 

Purpose  of  the  Committee:  To  provide 
advice  on  a  continuing  basis  to  the  Director 
of  Enei;gy  Research  of  the  Department  of 
Energy  (DOE),  on  the  many  complex 
scientific  and  technical  issues  that  arise  in 
the  development  and  implementation  of  the 
Health  and  Environmental  Research  (HER) 
program. 

Tentative  Agenda:  Briefings  and 
discussions  of: 

November  7,  1994 

•  New  Business 

•  DOE  Science  and  Technolog\'  Policy 

Outlook 

•  HER  Program  CKerview:  Scope.  Issues. 

Budget 

•  Program  Presentations 

•  Health  Effects  and  Life  Sciences 
Research 

•  Medical  Applications 

•  Environmental  Sciences 

•  Public  Comnsent  (10  minute  rule) 

Novembers,  1994 

•  Proposed  New  Charges  for  HER.\C 

•  Review  of  Subcommittee  Reports 

•  Public  Comment  (10  minute  rule). 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  ittsms 
should  contact  Murray  Schulman  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral  statements 
must  be  received  5  days  prior  to  the 
meeting;  reasonable  provision  will  be 
made  to  include  the  statement  in  the 
agenda.  The  Chairperson  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  within  30  days  at 
the  Freedom  of  Information  Pubhc 
Reading  Room.  IE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington.  DC.  between  9:00 
a.m.  and  4:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington.  DC  on  September  2. 
1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Commitiee  Managenrent 

Officer. 

[FR  Doc  94-22143  Filed  9-7-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-180949A;  FRL-4910-©] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Sodium 
Fluoroacetate;  Solicitation  of  Public 
Comment;  Extension  of  Comment 
Period 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  On  its  own  initiative,  EPA  is 
extending  for  15  days  the  comment 
period  on  a  notice  of  a  public  health 
exemption  request  from  the  Texas 
Department  of  Agriculture  (Applicant) 
to  use  the  pesticide  sodium 
fluoroacetate  (CAS  62-74-8)  to  treat  up 
to  34,837,687  acres  in  gray  fox  rabies 
epizootic  areas  in  Texas  to  control 
vectors  of  rabies.  In  accordance  with  40 
CFR  166.24,  EPA  is  sohciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  September  23, 1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180949A"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 


Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubhc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
witbout  prior  notice  to  the  submitter. 
All  written  comments  filed  pursuant  to 
this  notice  will  be  available  for  pubUc 
inspection  in  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505 W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1, 
2800  Jefferson  Davis  Hwy. ,  Arlington, 
VA,  (7031-308-8326. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  24, 1994  (59 
FR  43580),  EPA  issued  a  notice  stating 
that  pursuant  to  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  (7  U.S.C. 
136p),  the  Administrator  may  exempt  a 
State  agency  from  any  registration 
provision  of  FIFRA  if  it  can  be 
determined  that  emergency  conditions 
exist  which  require  such  exemption  and 


that  the  Applicant  had  requested  the 
Administrator  to  issue  a  public  health 
exemption  for  the  use  of  sodium 
fluoroacetate  (Compound  1080)  to 
reduce  gray  fox,  red  fox,  coyote,  bobcot, 
striped  skunk,  ringtail,  and  raccoon 
populations  in  43  counties  in  central 
Texas.  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  the  request. 

This  notice  annoimces  that  EPA,  on 
its  own  initiative,  is  extending  the  time 
for  public  comment  on  the  notice  (59  FR 
43580;  August  24, 1994),  from 
September  8, 1994,  to  September  23, 
1994.  Procedures  for  filing  comments  on 
this  notice  are  described  under  the 
ADDRESSES  heading  above  in  this 
document. 

List  of  Subjects 

Environmental  protection.  Crises 
exemptions.  Pesticides  and  pests. 

Dated:  September  2. 1994. 

Lois  Rossi. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  94-22341  Filed  9-6-94;  2:19  pm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
apphcations  for  a  new  FM  station; 


Appiicant 

City/state 

File  No. 

MM 

docket 

No. 

A.  Board  of  Regents,  State  of  Florida,  acting  for  on  tiehalf  of  the  University  of  Florida 

B.  Marion  Community  Radio,  inc 

Crystal  River,  Florida  . 
Crystal  River,  Flonda  . 

BPED-930114MA 
BPED-930413MA 

94-92 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  prdceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 


1 .  Connparative      Norx»mmercial 
Educational. 

2.  Ultimate  


Appli- 
cants 


A,B 
A,  B 


JMI 


V 


3.  If  there  are  any  non-standardized 
issues  in  this  processing,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 


International  Transcription  Service, 

2100  M  Street,  NW.,  Suite  140, 

Washington,  DC  20037  (telephone  202- 

857-3800). 

Linda  Blair, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

(FR  Doc.  94-22083  Filed  9-7-94;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

American  Bancorporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (fj 


of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbeinking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  wrill  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  thanSeptember  30,  1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  American  Bancorporation, 
Wheeling,  West  Virginia;  to  acquire  loan 
servicing  rights  of  Buckeye  Savings 
Bank,  Bellaire,  Ohio,  through  its  wholly- 
owned  subsidiary,  American  Mortgages, 
Inc.,  and  engage  in  making,  acquiring, 
and  servicing  loans  under  §  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

2.  National  City  Corporation, 
Cleveland,  Ohio;  to  acquire  Central 
Indiana  Bancorp,  Kokoma,  Indiana,  and 
thereby  indirectly  acquire  First  Federal 
Savings  Bank  of  Kokomo,  Kokomo, 
Indiana,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 


B.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  IlUnois 
60690: 

1.  St.  Fmncis  Capital  Corporation, 
Milwaidcee,  Wisconsin;  to  acquire  St. 
Francis  Insurance  Corporation, 
Milwaukee,  Wisconsin,  a  wholly-owned 
subsidiary  of  St.  Francis  Bank,  F.S.B., 
Milwaukee,  Wisconsin,  and  thereby 
engage  in  acting  as  an  agent  and  broker 
for  insurance  that  is  directly  related  to 
an  extension  of  credit,  pursuant  to 
§  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Septemberl,  1994. 
WilUam  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  94-22095  Filed  9-7-94;  8:45  am] 
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Franklin  Bancorporation,  Inc.,  etal.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  die  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  apphcations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vmting  to  tbe 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  Ueu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  30, 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Franklin  Bancorporation,  Inc., 
Washington,  DC;  to  merge  with  The 
George  Washington  Banking 
Corporation,  Alexandria,  Virginia,  and 
thereby  indirectly  acquire  George 


Washington  National  Bank,  Alexandria, 
Virginia. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Abrams  Centre  Bancshares,  Inc., 
Dallas.  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Abrams  Centre 
National  Bank,  Dallas,  Texas. 

2.  Olney  Bancorp  of  Delaware,  Inc., 
Wilmington,  Delaware;  Ohiey 
Bancshares,  Inc.,  Ohiey,  Texas;  Olney 
Bancshares  of  Texas,  Inc.,  Ohiey,  Texas; 
and  Thirdtier,  Inc.,  Wilmington, 
Delaware;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  National  Bank 
of  Breckenridge,  Breckenridge,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  1, 1994. 
WUliam  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  94-22096  Filed  9-7-94;  8:45  am) 
BILUNG  CO0£  621&«1-F 


FEDERAL  TRADE  COMMISSION 
[File  No.  931  0090] 

First  Data  Corporation;  Proposed 
Consent  Agreement  Witti  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  permit, 
among  other  things.  First  Data 
Corporation  to  acquire  Western  Union 
Financial  Services,  Inc.  as  long  as  it 
divests  either  its  own  consumer  money 
wire  transfer  business  or  that  of  Western 
Union.  The  divestiture  would  require 
Commission  approval,  would  have  to  be 
completed  in  a  specified  time  period, 
and  would  require  the  respondent  to 
provide  personnel,  assistance  and 
training  to  the  new  acquirer.  In 
addition,  the  consent  agreement  would 
require  the  respondent,  for  ten  years,  to 
obtain  Commission  approval  before 
acquiring  any  interest  in  any  entity 
engaged  in  the  consumer  money  wire 
transfer  business. 

DATES:  Comments  must  be  received  on 
or  before  November  7,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Casey  Triggs  or  James  Egan,  Jr.,  FTC/S- 
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2224.  Washingtcm,  DC  20580.  (202)  326- 
2682  or  326-2886. 

SUPPLEMENTARY  MFOMIATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Conunission  Act,  38  Stat.  721. 15  U.S.C 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consoxt  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubhc  record  for  a  period  of  sixty 
(60)  days.  Public  awnment  is  invited. 
Such  comm«its  or  views  wiD  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  virith 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  proposed 
acquisition  of  all  of  the  voting  stock  of 
Western  Union  Financial  Services,  Inc. 
("Western  Union"),  by  First  Data 
Corporation  ("First  Data"),  and  it  now 
appearing  that  First  Data,  hereinafter 
,  sometimes  referred  to  as  "proposed 
respondent,"  is  willing  to  enter  into  an 
agreement  containing  an  Order  to  divest 
certain  assets,  and  to  cease  and  desist 
from  making  certain  acquisitions,  and 
providing  for  other  reUef: 

It  is  hereby  agreed  by  and  between 
proposed  respondent,  by  its  duly 
authorized  officers  and  attorney,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  First  Data 
Corporation  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Eielaware  with  its  office  and  principal 
place  of  business  located  at  401 
Hackensack  Avenue.  Hackensack,  New 
Jersey  07601. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
vahdity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  pubUc  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 


complaint  contemplated  thereby^  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
sucii  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Conunission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  Order  to  divest 
and  to  cease  and  desist  in  disposition  of 
the  proceeding,  and  (2)  make  . 
information  public  with  respect  thereto. 
When  so  entered,  the  Order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified  or  set  aside  in  the 
same  maimer  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Dehvery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  Order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  Order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
Order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
comphed  with  the  Order.  Proposed 
respondent  further  understands  that  it 
may  be  Uable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 


violation  of  the  Order  after  it  becomes 
final. 

Order 

I. 

It  is  ordered  that,  as  used  in  this  Order 
(including  Appendix  I),  the  following 
definitions  shall  apply: 

A.  "Respondent"  Or  "First  Data" 
means  First  Data  Corporation,  its 
subsidiaries,  divisions,  groups  and 
aflihates  controlled  by  First  Data 
Corporation,  and  their  respective 
directors,  officers,  «nployees,  agents, 
and  representatives,  «md  their  respective 
successors  and  assigns. 

B.  "Western  Union"  means  WestCTP 
Union  Financial  Services,  Inc.,  a 
wholly-owned  subsidiary  of  New  Valley 
Corporation,  with  its  principal  office 
and  place  of  business  located  at  One 
Mack  Center  Drive,  Paramus,  New 
Jersey  07652.  Western  Union  provides 
and  markets,  among  other  things, 
consumer  money  wire  transfer  services. 

C-.  "Commission"  means  the  Federal 
Trade  Commission. 

D.  "Acquisition"  means  the  direct  or 
indirect  acquisition  of  all  of  the  voting 
stock  or  substantially  all  of  the  assets  of 
Western  Union  Financial  Services,  Inc., 
a  wholly-owned  subsidiary  of  New 
Valley  Corporation,  by  Respondent  First 
Data. 

E.  "Consimier  Money  Wire  Transfer 
Service"  means  the  business  of 
transferring  the  right  to  money  using 
computer  or  telephone  lines  from  one 
person  through  the  location  of  a  Selling 
Agent  to  a  different  person  physically 
present  at  the  location  of  a  Selling  Agent 
available  to  the  general  pubhc  through 
Selling  Agents  at  retail  outlets  as 
currently  offered  by  First  Data  and 
Western  Union.  "Consumer  Money  Wire 
Transfer  Service"  does  not  include 
transactions  involving  automatic  teller 
machines  and  other  point  of  sale 
devices,  debit  cards,  cash  advances 
utilizing  credit  cards,  home  banking, 
prepaid  telephone  and  cash  cards, 
money  orders,  and  utility  bill  payment 
services  and  further  does  not  include 
the  provision  of  data  processing  services 
to  a  Consumer  Money  Wire  Transfer 
Service  business. 

F.  "Selling  Agent"  means  a  person  or 
business,  such  as  a  check  cashing  store, 
a  drug  store,  a  supermarket,  a  postal 
service,  a  bus  station,  or  a  travel  agency, 
that  contracts  with  Consumer  Money 
Wire  Transfer  Service  providers  to 
provide  the  Consumer  Money  Wire 
Transfer  Service  to  customers. 

G.  "MoneyGram  Service"  means  First 
Data's  Consmner  Money  Wire  Transfer 
Service  marketed  imder  the  name 
"MoneyGram." 
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H.  "MoneyGram  Assets"  or 
"MoneyGram  Business"  include  all 
assets,  properties,  business  and 
goodwill,  tangible  and  intangible, 
related  to  the  sale  and  marketing  of  the 
MoneyGram  Service,  including,  but  not 
limited  to: 

1.  The  MoneyGram  trade  name,  trade 
dress,  trade  marks,  and  service  marks; 
and, 

2.  A  group  of  contracts  with  Selling 
Agents  to  provide  the  MoneyGram 
Service  that  provides  a  network  of 
Selling  Agents  at  least  comparable  to  the 
group  of  Selling  Agents  under  contract 
to  provide  the  MoneyGram  Service  on 
January  1, 1994  other  than  the  American 
Express  Travel  Related  Services 
Company  Travel  Service  Offices,  based 
on  characteristics  of  the  Selling  Agents 
such  as  the  countries  and  cities  served, 
number  of  Selling  Agents,  and  type  of 
outlet. 

I.  "Western  Union  Service"  means 
Western  Union's  Consimier  Money  Wire 
Transfer  Service. 

J.  "Western  Union  Assets"  or 
"Western  Union  Business"  include  all 
assets,  properties,  business  and 
goodwill,  tangible  and  intangible, 
related  to  the  sale  and  marketing  of  the 
Western  Union  Service,  including,  but 
not  limited  to: 

1.  The  Western  Union  trade  name, 
trade  dress,  trade  marks,  and  service 
marks;  and, 

2.  All  contracts  with  selling  agents  to 
provide  the  Western  Union  Service. 

K.  "Assets  To  Be  Divested"  means 
either  the  MoneyGram  Assets  or  the 
Western  Union  Assets.  The  definition  of 
"Assets  To  Be  Divested"  as  well  as  any 
other  provision  in  this  order,  however, 
shall  not  be  construed  to  prohibit  First 
Data  from  divesting  both  the 
MoneyGram  Assets  and  the  Western 
Union  Assets  to  different  acquirers. 

L.  "Marketability,  Viability,  and 
Competitiveness"  of  the  Assets  To  Be 
Divested  means  that  such  assets  when 
used  in  conjimction  with  the  assets  of 
the  acquirer  or  acquirers  are  capable  of 
providing  a  Consumer  Mon&y  Wire 
Transfer  Service  substantially  similar  to 
the  Consumer  Money  Wire  Transfer 
Service  that  the  Assets  To  Be  Divested 
are  capable  of  providing  at  the  time  of 
the  Acquisition. 

M.  "Non-public  information"  means 
any  information  not  in  the  public 
domain  furnished  to  First  Data  in  its 
capacity  as  a  provider  of  data  processing 
services  by  a  Consumer  Money  Wire 
Transfer  Service  provider. 

II. 

It  is  further  ordered  that: 
A.  Respondent  shall  divest,  absolutely 
and  in  good  faith,  within  the  later  of  (i) 


fifteen  (15) months  after  the  date  this 
Order  becomes  final  or  (ii)  three  (3) 
months  after  the  date  the  Acquisition 
takes  place  pursuant  to  an  order  of  the 
United  States  Bankruptcy  Court  for  the 
District  of  New  Jersey  in  "In  re  New 
Valley  Corporation,  Debtor,"  Case  No. 
91-27704  NW,  the  Assets  To  Be 
Divested  and  shall  also  divest  such 
additional  ancillary  assets  and 
businesses  other  than  money  order  or 
utility  bill  payments  businesses  and 
effect  such  arrangements  as  are 
necessary  to  assure  the  Marketability, 
Viability,  and  Competitiveness  of  the 
Assets  To  Be  Divested. 

B.  Respondent  shall  divest  the  Assets 
To  Be  Divested  only  to  an  acquirer  or 
acquirers  that  receive  the  prior  approval 
of  the  Commission  and  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  of  the  Assets  To  Be  Divested 
is  to  ensure  the  continued  use  of  the 
Assets  To  Be  Divested  in  the  same 
businesses  in  which  the  Assets  To  Be 
Divested  are  presently  engaged,  and  to 
remedy  the  lessening  of  competition 
resulting  from  the  Acquisition  as  alleged 
in  the  Commission's  complaint. 

C.  Respondent  shall  mdce  available  to 
the  acquirer  or  acquirers  such  First  Data 
personnel,  assistance  and  training  as  the 
acquirer  or  acquirers  reasonably  need  to 
transfer  technology  and  know-how,  and 
First  Data  shall  continue  providing  such 
personnel,  assistance  and  training  at  no 
additional  cost  for  a  period  of  time 
sufficient  to  satisfy  the  acquirer's  or 
acquirers'  management  that  its 
personnel  are  appropriately  trained  in 
the  business.  However,  Respondent 
shall  not  be  required  to  continue 
providing  such  personnel,  assistance 
and  training  for  more  than  six  (6) 
months  after  the  Assets  To  Be  Divested 
are  divested  pursuant  to  this  Order. 

D.  Pending  divestiture  of  the  Assets 
To  Be  Divested,  Respondent  shall  take 
such  actions  as  are  necessary  to 
maintain  the  Marketability,  Viability, 
and  Competitiveness  of  the  Assets  To  Be 
Divested,  and  to  prevent  the 
destruction,  removal,  wasting, 
deterioration  or  impairment  of  any  of 
the  Assets  To  Be  Divested  except  for 
ordinary  wear  and  tear.  Provided, 
however,  that  nothing  in  this  Paragraph 
shall  be  construed  to  prohibit  First  Data 
from  competing  in  the  ordinary  course 
of  business. 

E.  Respondent  shall  comply  with  all 
terms  of  the  Agreement  to  Hold 
Separate,  attached  to  this  Order  and 
made  a  part  hereof  as  Appendix  I.  The 
Agreement  to  Hold  Separate  shall 
continue  in  effect  ujitil  such  time  as 
Respondent  has  divested  all  Assets  To 
Be  Divested  as  required  by  this  Order. 


III. 

It  is  further  ordered  that: 

A.  If  First  Data  has  not  divested, 
absolutely  and  in  good  faith,  and  with 
the  Commission's  prior  approval,  the 
Assets  To  Be  Divested  within  the  time 
period  specified  in  Paragraph  II.A.  of 
this  Order,  the  Commission  may 
appoint  a  trustee  to  divest  the  Western 
Union  Assets.  In  the  event  that  the 
Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  section  5(/) 
of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45(7),  or  any  other  statute 
enforced  by  the  Commission,  First  Data 
shall  consent  to  the  appointment  of  a 
trustee  in  such  action.  Neither  the 
appointment  of  a  trustee  nor  a  decision 
not  to  appoint  a  trustee  under  this 
Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(^  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  the 
Respondent  to  comply  with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.  A.  of  this  Order, 
Respondent  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Respondent  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  Respondent  of  the 
identity  of  any  proposed  trustee, 
Respondent  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Western  Union  Assets. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee.  Respondent 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  Order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III.  B.  3.  to  accomplish  the 
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divestiture  of  the  Western  Union  Assets, 
which  shall  be  subject  to  the  prior 
approval  of  the  CommissioD.  If, 
however,  at  the  end  of  the  twelve  (12) 
month  period,  the  trustee  has  submitted 
a  plan  of  divestiture  or  believes  that 
divestiture  can  be  achieved  within  a 
reasonable  time,  the  divestitive  period 
may  be  extended  by  the  Commission,  or, 
in  the  case  of  a  court-appointed  trustee, 
by  the  court;  provided,  however,  the 
Commission  may  extend  this  period 
only  two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  faciUties  related  to  the 
Western  Union  Assets  or  to  any  other 
relevant  information,  as  the  trustee  may 
request.  Respondent  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  request  and  shall  cooperate 
with  the  trustee.  Respondent  shall  take 
no  action  to  interfere  with  or  impede  the 
trustee's  accompUshment  of  the 
divestitvires.  Any  delays  in  divestiture 
caused  by  Respondent  shall  extend  the 
time  for  divestiture  under  this 
Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commissicm 
or,  for  a  court-appointed  trustee,  by  the 
court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  Respondent's 
absolute  and  unconditional  obhgation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  made  in  the  manner 
and  to  the  acquirer  or  acquirers  as  set 
out  in  Paragraph  n.  of  this  Order, 
provided,  however,  if  the  trustee 
receives  lx)na  fide  offers  from  more  than 
one  acquiring  entity,  and  if  the 
Conmiission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  Respondent 
from  among  those  approved  by  the 
Commission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ  at  the  cost  and 
expense  of  Respondent,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  cany 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
sale  and  all  expenses  incurred.  After 
approval  by  the  Commission  and,  in  the 
case  of  a  court-appointed  trustee,  by  the 
court,  of  the  account  of  the  trustee. 


including  fees  for  his  or  her  services,  all 
remaining  monies  shall  be  paid  at  the 
direction  of  the  Respondent,  and  the 
trustee's  power  shall  be  terminated.  The 
trustee's  compensation  shall  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  Western  Union  Assets. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
Uabihties,  or  expenses  arising  out  of.  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liabiUty,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
neghgence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  this  Paragraph  of  this 
Order. 

10.  The  Conunission  or,  in  the  case  of 
a  coiul-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomphsh  the  divestitiu^  required  by 
this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Western  Union  Assets. 

1 2.  The  trustee  shall  report  in  writing 
to  Respondent  and  the  Conunission 
every  thirty  (30)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture.  -- 

IV. 

It  is  further  ordered  that  if  First  Data 
divests  the  MoneyGram  Assets  pursuant 
to  Paragraphs  11.  or  ID.  of  this  Order, 
First  Data  shall  not  enter  into  any 
Consumer  Money  Wire  Transfer  Service 
contract  with  any  Selling  Agent  who  is 
under  contract  to  provide  the 
MoneyGram  Service  at  the  time  of  the 
divestiture;  provided,  however,  that 
First  Data  may  enter  into  such  a 
Consumer  Money  Wire  Transfer  Service 
contract  (i)  after  the  time  the  Selling 
Agent's  contract  with  First  Data  would 
have  expired  had  the  divestiture  not 
occurred  determined  without  regard  to 
any  contract  extension  or  renewal  that 
could  occur  after  the  date  of  the 
divestittire  or  (ii)  if  the  contract  is 
terminated  in  accordance  with  its  terms 
other  than  as  may  be  permitted  as  a 
result  of  the  divestiture  of  the 
MviueyGram  Assets. 


It  is  further  ordered  that  nothing  in 
this  Order  shall  be  ccmstrued  as 
prohibiting  First  Data  from  entering  into 
agreements  with  any  Consumer  Money 
Wire  Transfer  Service  provider, 
including  the  acquirer  or  acquirers  of 
the  MoneyGram  Business  and  the 
Western  Union  Business,  for  the 
provision  of  data  processing  services 
provided  that: 

A.  No  First  Data  officer.,  employee  at 
agent  who  is  involved  in  providing  First 
Data's  Consumer  Money  Wire  Transfer 
Service  receives  non-pubUc  information 
of  any  other  Consumer  Money  Wire 
Transfer  Service  provider 

B.  First  Data  uses  any  non-pubhc 
information  obtained  by  First  Data  only 
in  First  Data's  capacity  as  a  provider  ol 
data  processing  services;  and 

C  First  Data  deUv^s  a  copy  of  this 
Order  to  each  officer,  employee  or  agent 
involved  in  marketing  First  Data's 
Consumer  Money  Wire  Transfer  Service 
or  in  providing  data  processing  to  any 
other  Consimier  Money  Wire  Transfer 
Service  provider  prior  to  First  Data's 
obtaining  any  non-public  infcuTnation 
relating  to  the  provider's  business. 

VI. 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final.  Respondent  shall  not, 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  presently 
engaged  in,  or  within  six  months 
preceding  such  acquisition  engaged  in. 
providing  a  Consimier  Money  Wire 
Transfer  Service  in  the  United  States; 
provided,  however,  that  no  agreement 
with  a  Selling  Agent,  or  actions 
connected  with  such  an  agreement, 
relating  to  the  Selling  Agent's  providing 
a  First  Data  Consumer  Money  Wire 
Transfer  Service  shall  be  construed  as 
such  an  acquisition;  or 

B.  Acquire  any  assets  used  at  the  time 
of  such  acquisition  for  or  previously 
used  for  (and  still  suitable  for  use  for) 
providing  a  Consimier  Money  Wire 
Transfer  Service  in  the  United  States 
other  than  the  acquisition  of  assets  in 
connection  with  the  provision  of 
services  described  in  Paragraph  V.  of 
this  Order. 

VII. 

It  is  further  ordered  that:  A.  Within 
sixty  (60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Respondent  has  fully 


complied  with  the  provisions  of 
paragraphs  II.  and  III.  of  this  Order, 
Respondent  shall  submit  to  the 
Commission  a  verified  written  report 
settingiorth  in  detailthe  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  and  has  complied  with 
Paragraphs  II.  and  III.  of  this  Order. 
Respondent  shall  include  in  its 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a 
full  description  of  the  efforts  being 
made  to  comply  with  Paragraphs  II.  and 
III.  of  the  Order,  including  a  description 
.  of  all  substantive  contacts  or 
negotiations  for  the  divestiture  and  the 
identify  of  all  parties  contacted. 
Respondent  shall  include  in  its 
compUance  reports  copies  of  all  written 
commimications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture. 

B.  One  (1)  year  from  the  date  this 
Order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  Order  becomes  final,  and 
at  such  other  times  as  the  Commission 
may  require.  Respondent  shall  file  a 
verified  written  report  with  the 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  and  is  complying  with 
Paragraphs  fV..  V.  and  VI.  of  this  Order. 

VIII. 

It  is  further  ordered  that  Respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  Respondent 
such  as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

IX. 

//  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  subject  to 
any  legally  recognized  privilege,  and 
upon  written  request  with  reasonable 
notice  to  First  Data  made  to  its  General 
Counsel,  Respondent  shall  permit  any 
duly  authorized  represerUative  of  the 
CommissicMi: 

A.  Access  during  office  hours  of  First 
Data  and  in  the  presence  of  counsel,  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  conespondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
Respondent  relating  to  any  mattCTS 
contained  in  this  Order;  and 

B.  Upon  five  days'  notice  to 
RespKjndent  and  without  restraint  or 
interference  from  it.  to  interview 


officers,  directors,  or  employees  of 
Respondent,  who  may  have  counsel 
present  regarding  such  matters. 

X. 

It  is  further  ordered  that  Respondent 
shall  not  be  obligated  to  comply  with 
this  Order  if  First  Data  abandons  the 
proposed  acquisition  of  Western  Union 
after  submitting  a  bona  fide  bid  to  the 
United  States  Bankruptcy  Court  for  the 
District  of  New  Jersey  in  connection 
with  "In  re  New  Valley  Corporation, 
Debtor,"  Case  No.  91-27704  NW  and 
losing  that  bid.  For  purposes  of  this 
Order.  First  Data  Will  be  deemed  to  have 
abandoned  tho  proposed  acquisition  of 
Western  Union  after  it  pro\ides  written 
notice  to  the  Commission  that  it  has 
abandoned  its  proposed  acquisition  and 
has  withdrawn  any  related  notifications 
filed  pursuant  to  Section  7A  of  the 
Clayton  Act.  as  amended.  15  U.S.C.  18a. 

Appendix  I 

Agreement  to  Hold  Separate 

This  Agreement  to  Hold  Separate  (the 
'-'Agreement")  is  by  and  between  First 
Data  Corporation  ("First  Data"),  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  office  and  principal  place  of  business 
at  401  Hackensack  Avenue,  Hackensack 
New  Jersey  07601;  and  the  Federal 
Trade  Commission  ("the  Commission"), 
an  independent  agency  of  the  United 
States  Government,  established  under 
the  Federal  Trade  Commission  Act  of 
1914. 15  U.S.C.  41,  et  seq.  (collectively, 
the  "Parties"). 

Premises 

Whereas.  FirsVData  has  proposed  to 
acquire,  directly  or  indirectly,  all  of  the 
voting  stock  or  substantially  all  of  the 
assets  of  Western  Union  Financial 
Ser\'ices,  Inc.  ("Western  Union"),  a 
wholly-owned  subsidiary  of  New  Valley 
Corporation,  (hereinafter 
"Acouisition");  and 

W'nereas,  First  Data,  with  its  principal 
office  and  place  of  business  located  at 
401  Hackensack  Avenue,  Hackensack. 
New  Jersey  07601 ,  provides  and 
markets,  among  other  things.  Consumer 
Money  Wire  Transfer  Services;  and 

Whereas,  Western  Union,  a  wholly- 
ovvTied  subsidiary  of  New  Valley,  with 
its  principal  office  and  place  of  business 
located  at  One  Mack  Center,  Paramus, 
New  Jersey  07652,  provides  and 
markets,  among  other  things.  Consumer 
Money  Wire  Transfer  Services;  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  whether  it  would  violate  any 
of  the  statutes  enforced  by  the 
Commission:  and 


Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  ("Consent  Order"),  the 
Commission  must  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  §2.34  of  the  Commission's 
niles;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  of  the  MoneyGram  Business  during 
the  period  prior  to  the  final  acceptance 
of  the  Consent  Order  by  the  Commission 
(after  the  60-day  public  notice  period), 
divestiture  resulting  from  any 
proceeding  challenging  the  legality  of 
the  Acquisition  might  not  be  possible, 
or  might  be  less  than  an  effective 
remedy;  and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  abihty  to 
require  the  divestiture  of  the  Assets  To 
Be  Divested  as  described  in  Paragraph  I. 
of  the  Consent  Order  and  the 
Commission's  right  to  have  the 
MoneyGram  Business  continued  as  a 
viable  competitor;  and 

Whereas,  the  purpose  of  the 
Agreement  and  the  Consent  Order  is: 

1 .  To  preser\'e  the  viability  of  the 
MoneyGram  business  pending  the 
divestiture  of  the  Assets  To  Be  Divested 
as  a  viable  and  ongoing  enterprise, 

2.  To  remedy  any  anticompetitive 
effects  of  the  Acquisition,  and 

3.  To  preser\'e  the  Monej-Gram 
Business  as  an  ongoing  and  competiti\'e 
Consumer  Money  Wire  Transfer  Service 
until  divestiture  is  achieved:  and 

Whereas.  First  Data's  entering  into 
this  Agreement  shall  in  no  way  be 
construed  as  an  admission  by  First  Data 
that  the  Acquisition  is  illegal;  and 

Whereas.  First  Data  imderstands  that 
no  act  or  transaction  contemplated  by 
this  Agreement  shall  be  deemed 
immune  or  exempt  from  the  pro\isions 
of  the  antitrust  laws  or  the  Federal 
Trade  Commission  Act  by  reason  of 
anything  contained  in  this  Agreement. 

Now,  therefore,  the  parties  agree, 
upon  the  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that,  at  the 
time  it  accepts  the  Consent  Order  for 
public  comment  it  will  grant  early 
termination  of  the  Hart-Scott-Rodino 
waiting  period,  and  unless  the 
Commission  determines  to  reject  the 
Consent  Order,  it  will  not  seek  further 
reUef  from  First  Data  with  respect  to  the 
Acquisition,  except  that  the 
Commission  may  exercise  any  and  all 
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rights  to  enforce  this  Agreement  to  Hold 
Separate  and  the  Consent  Order  to 
which  it  is  annexed  and  made  a  part 
thereof,  and  in  the  event  the  required 
divestiture  is  not  accomplished,  to 
appoint  a  trustee  to  seek  divestiture  of 
the  Western  Union  Assets  pursuant  to 
the  Consent  Order,  as  follows: 

1.  First  Data  agrees  to  execute  and  be 
bound  by  the  attached  Consent  Order. 

2.  First  Data  agrees  that  from  October 
3. 1994  until  the  earliest  of  the  dates 
listed  in  subparagraphs  2.a-2.b..  it  will 
comply  with  the  provisions  of 
Paragraph  3.  of  this  Agreement: 

a.  Three  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  rules; 

b.  The  day  after  the  divestiture 
required  by  the  Consent  Order  has  been 
completed. 

3.  To  ensure  the  complete 
independence  and  viability  of  the 
MoneyCram  Business  and  to  assure  that 
no  competitive  information  is 
exchanged  between  the  MoneyCram 
Business  and  First  Data,  First  Data  shall 
hold  the  MoneyCram  Business  separate 
and  apart  on  the  following  terms  and 
conditions: 

a.  First  Data  will  appoint  three 
individuals  to  manage  and  maintain  the 
MoneyCram  Business.  These 
individuals  ("the  management  team") 
shall  manage  the  MoneyCram  Business 
independently  of  the  management  of 
First  Data's  other  businesses.  The 
individuals  on  the  management  team 
shall  not  be  involved  in  any  way  in  the 
marketing,  seUing  or  management  of  any 
other  First  Data  business,  including  the 
Western  Union  Business. 

b.  The  management  team,  in  its 
capacity  as  such,  shall  report  directly 
and  exclusively  to  an  independent 
auditor/manager,  to  be  appointed  by 
First  Data.  The  independent  auditor/ 
manager  shall  have  expertise  in 
management  and  marketing.  The 
independent  auditor/manager  shall  have 
exclusive  control  over  the  operations  of 
the  MoneyCram  Business,  with 
responsibility  for  the  management  of  the 
MoneyCram  Business  and  for 
maintaining  the  independence  of  that 
business. 

c.  First  Data  shall  not  exercise 
direction  or  control  over,  or  influence 
directly  or  indirectly  the  independent 
auditor/manager  or  the  management 
team  or  any  of  its  operations  relating  to 
the  operations  of  the  MoneyCram 
Business;  provided,  however,  that  First 
Data  may  exercise  only  such  direction 
and  control  over  the  independent 
auditor/manager,  management  team  and 
MoneyCram  Business  as  is  necessary  to 


assure  compliance  with  this  Agreement 
and  with  all  applicable  laws. 

d.  First  Data  shall  maintain  the 
Marketability,  Viability,  and 
Competitiveness  of  the  MoneyCram 
Assets  and  shall  not  sell,  transfer, 
encumber  (other  than  in  the  normal 
course  of  business),  or  otherwise  impair 
their  Marketability,  Viability  or 
Competitiveness. 

e.  Except  for  the  management  team, 
sales  and  marketing  employees  involved 
in  the  Moneygram  Business,  and 
support  service  employees  involved  in 
the  MoneyCram  Business,  such  as 
Human  Resource,  Legal,  Tax, 
Accounting,  Insurance,  and  Internal 
Audit  employees.  First  Data  shall  not 
permit  any  other  First  Data  employee, 
officer,  or  director  to  be  involved  in  the 
management  of  the  MoneyCram 
Business.  Sales  and  marketing 
employees  involved  in  the  MoneyCram 
Business,  shall  not  be  involved  in  any 
other  First  Data  business,  including  the 
Western  Union  Business.  Support 
service  employees  involved  in  the 
MoneyCram  Business  shall  not  be 
involved  in  the  Western  Union 
Business. 

f.  Except  as  required  by  law.  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  Acquisition,  defending 
investigations  or  litigation,  or 
negotiating  agreements  to  divest  assets. 
First  Data,  other  than  sales  and 
marketing  employees  involved  in  the- 
MoneyCram  Business,  or  support 
service  employees  involved  in  the 
MoneyCram  Business,  shall  not  receive 
or  have  access  to,  or  the  use  of,  any 
material  confidential  information  about 
the  MoneyCram  Business,  the  activities 
of  the  management  team,  sales  and 
marketing  employees  involved  in  the 
MoneyCram  Business,  or  support 
service  employees  involved  in  the 
MoneyCram  Business  in  managing  that 
business  not  in  the  public  domain,  nor 
shall  the  management  team,  sales  and 
marketing  employees  involved  in  the 
MoneyCram  Business,  or  support 
service  employees  involved  in  the 
MoneyCram  Business  receive  or  have 
access  to.  or  the  use  of,  any  material 
confidential  information  about  the 
Western  Union  Business  or  the  activities 
of  First  Data  in  managing  the  Western 
Union  Business  not  in  the  public 
domain.  Any  such  information  that  is 
obtained  pursuant  to  this  subparagraph 
shall  be  used  only  for  the  purpose  set 
forth  in  this  subparagraph.  ("Material 
confidential  information,"  as  used 
herein,  means  competitively  sensitive  or 
proprietary  information  not 
independently  known  to  First  Data  from 
sources  other  than  the  management 


team,  sales  and  marketing  employees 
involved  in  the  MoneyCram  business,  or 
support  service  employees  involved  in 
the  MoneyCram  Business  and  includes 
but  is  not  limited  to  customer  lists,  price 
lists,  marketing  methods,  patents, 
technologies,  processes,  or  other  trade 
secrets.) 

g.  First  Data  shall  not  change  the 
composition  of  the  management  team 
unless  the  independent  auditor/manager 
consents.  The  independent  auditor/ 
manager  shall  have  the  power  to  remove 
members  of  the  management  team  and 
to  require  First  Data  to  appoint 
replacement  members  to  the 
management  team  in  the  same  manner 
as  provided  in  Paragraph  3.a.  of  this 
Agreement  to  Hold  Separate. 

h.  First  Data  shall  circulate  to  all  its 
employees  and  appropriately  display  a 
notice  of  this  Hold  Separate  Agreement 
and  Consent  Order  in  the  form  attached 
hereto  as  Attachment  A. 

i.  First  Data  shall  make  available  for 
use  in  the  MoneyCram  Business  each 
quarter  until  divestiture  an  amount  of 
money  for  advertising  and  trade 
promotion  of  the  MoneyCram  Service 
not  lower  than  $5  million  per  quarter. 
First  Data  shall  pay  all  direct  costs  and 
indirect  overheads  for  the  MoneyCram 
Business.  The  MoneyCram  Business 
shall  not  be  charged  with  the 
compensation  and  expenses  of  the 
independent  auditor/manager. 

j.  The  independent  auditor/manager 
shall  serve  at  the  cost  and  expense  of 
First  Data.  First  Data  shall  indemnify 
the  independent  auditor/manager 
against  any  losses  or  claims  of  any  kind 
that  might  arise  out  of  his  or  her 
involvement  under  this  Agreement  to 
Hold  Separate,  except  to  the  extent  that 
such  losses  or  claims  result  from 
misfeasance,  gross  negligence,  willful  or 
wanton  acts,  or  bad  faith  by  the 
independent  auditor/manager. 

k.  If  the  independent  auoitor/manager 
ceases  to  act  or  fails  to  act  diligently,  a 
substitute  auditor/manager  shall  be 
appointed  in  the  same  manner  as 
provided  in  Paragraph  3.b.  of  this 
Agreement  to  Hold  Separate. 

1.  The  independent  auditor/manager 
shall  have  access  to  and  be  informed 
about  all  companies  who  inquire  about, 
seek  or  propose  to  buy  the  MoneyCram 
Assets.  First  Data  may  require  the 
independent  auditor/manager  to  sign  a 
confidentiality  agreement  prohibiting 
the  disclosure  of  any  material 
confidential  information  gained  as  a 
result  of  his  or  her  role  as  independent 
auditor/manager  to  anyone  other  than 
the  Commission. 

m.  All  material  transactions,  out  of 
the  ordinary  course  of  business  and  not 
precluded  by  subparagraphs  3.a.-3.n. 
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hereof,  shall  be  subject  to  a  majority 
vote  of  the  management  team.  In  case  of 
a  tie,  the  independent  auditor/manager 
shall  cast  the  deciding  vote. 

n.  The  independent  auditor/manager 
shall  report  in  writing  to  the 
Commission  every  thirty  (30)  days 
concerning  the  independent  auditor/ 
manager's  efforts  to  accompHsh  the 
purposes  of  this  Agreement  to  Hold 
Separate. 

4.  Should  the  Federal  Trade 
Corrunission  seek  in  any  proceeding  to 
compel  First  Data  to  divert  itself  of  the 
MoneyCram  Assets  or  the  Western 
Union  Assets,  or  to  seek  any  other 
equitable  relief.  First  Data  shall  not  raise 
emy  t^^ection  based  on  the  expiration  of 
the  applicable  Hart-Scott-Rodino 
Antitrust  Improvements  Act  waiting 
period  or  the  fact  that  the  Commission 
has  permitted  the  Acquisition.  First 
Data  also  waives  all  rights  to  contest  the 
validity  of  this  Agreement. 

5.  For  the  pxupose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recc^nized  privilege,  and  upon  written 
request  with  reascmable  notice  to  First 
Data  made  to  its  General  Counsel.  First 
Data  shall  permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  Access  during  the  office  hours  of 
First  Data  and  in  the  presence  of 
counsel  to  inspect  and  copy  all  books, 
ledgers,  accoimts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  First  Data  relating  to 
compliance  with  this  Agreement; 

b.  Upon  five  (5)  days  notice  to  First 
Data,  and  without  restraint  or 
interference  from  it,  to  interview  officers 
or  employees  of  First  Data,  who  may 
have  counsel  present,  regarding  any 
such  matters. 

6.  This  Agreement  shall  not  be 
binding  until  approved  by  the 
Commission. 

Attachment  A — Divestiture  and 
Requirement  for  ConGdentiaiity 

First  Data  Corporation  ("First  Data") 
has  entered  into  a  Consent  Agreement 
and  Agreement  to  Hold  Separate  with 
the  Federal  Trade  Commission  relating 
to  the  diverstiture  of  the  MoneyCram 
Business  or  the  Western  Union 
Business.  Until  after  the  Commission's 
Order  becomes  final  and  First  Data's 
interest  in  either  the  MoneyCram 
Business  or  the  Western  Union  Business 
is  divested,  the  MoneyCram  Business 
must  be  managed  and  maintained  as  a . 
separate,  ongoing  business,  independent 
of  all  other  First  Data  businesses  and 
independent  of  the  Western  Union 
Business.  All  competitive  information 


relating  to  the  Monej-Gram  Business, 
except  information  received  by  First 
T)ata  in  connection  with  the  provision  of 
data  processing  services  to  the 
MoneyCram  Business  as  described  in 
and  protected  by  the  confidentiality 
provision  of  Paragraph  IV.  of  the 
Consent  Order,  must  be  retained  and 
maintained  by  the  persons  involved  in 
the  McMievCram  Business  on  a 
confidential  basis  and  such  persons 
shall  be  prohibited  from  pro\'iding, 
discussing,  exchanging,  circulating,  or 
otherwise  furnishing  any  such 
information  to  or  with  any  other  person 
whose  employment  involves  any  other 
First  Data  business,  including  the 
Western  Union  Business.  Similarly,  all 
such  persons  involved  in  the  Western 
Union  Business  shall  be  prohibited  from 
providing,  discussing,  exchanging, 
circulating  or  otherwise  furnishing 
competitive  information  about  such 
business  to  or  with  any  f>erson  whose 
emplo\Tnent  involves  the  MoneyCram 
business. 

Any  violation  of  the  Consent 
Agreement  or  the  Agreement  to  Hold 
Separate,  incorporated  by  reference  as 
part  of  the  Consent  Order,  may  subject 
First  Eteta  to  civil  penalties  anid  other 
relief  as  provided  by  law. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission 
("Conamission")  has  accepted 
provisionally  an  agreement  containing  a 
proposed  consent  order  from  First  Data 
Corporation  ("First  Data"),  imder  which 
First  Data  would  divest  either  the 
MoneyCram  or  Western  Union 
consumer  money  transfer  business. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
tlie  public  record.  After  sixty  (60)  dd^'s, 
the  Commission  will  again  review  the 
agrepmeiit  and  the  comments  recei\'ed. 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

First  Data  has  proposed  to  acquire  the 
stock  or  assets  associated  with  Western 
Union's  consumer  money  transfer 
business  by  submitting  a  bid  with  the 
New  [ersey  bankruptcy  court,  which  is 
auctioning  the  company  in  September  of 
1994. 

The  proposed  complaint  alleges  that 
the  proposed  acquisition,  if  - 
consummated,  would  constitutes 
violation  of  Section  7  of  the  Clayton 
Act.  as  amended.  15  U.S.C  18.  and 
Section  5  of  the  FTC  Act.  as  amended, 
15  U.S.C.  45.  in  the  market  for  consumer 
money  transfer  services.  The  proposed 


Consent  Order  would  remedy  the 
alleged  violation  by  replacing  the  lost 
comjjetition  tfiat  would  result  from  the 
acquisition. 

The  proposed  Consent  Order  provides 
that,  within  the  later  of  fifteen  (15) 
months  after  the  date  the  Order  becomes 
final  or  three  (3)  months  after  the  date 
the  acquisition  takes  place  pursuant  to 
an  order  of  the  bankruptcy  court.  First 
Data  shall  divest  either  the  consumer 
money  transfer  assets  of  MonevGram  or 
those  of  Western  Union.  If  First  Data  is 
unable  to  divest  these  assets  during  the 
allotted  time  period,  then  a  trustee  may 
be  appointed  to  divest  the  Western 
Union  assets  within  a  twelve  (12)  month 
period.  If,  at  the  end  of  the  twelve 
month  period,  the  trustee  has  submitted 
a  plan  of  divestiture  or  believes  that 
divestiture  can  be  achieved  within  a 
reasonable  time,  the  time  period  for 
divestiture  can  be  extended  by  the 
Commission,  or,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court.  The 
Commission,  however,  may  extend  this 
period  (mly  two  (2)  times. 

A  Hold  ^parate  Agreement  signed  by 
First  Data  provides  that  during  any 
period  in  which  First  Data  possesses  an 
ownership  interest  in  the  Western 
Union  assets,  these  assets  will  be 
operated  independently  of  the 
MoneyCram  assets.  Unider  the 
provisions  of  the  Order.  First  Data  is 
also  required  to  provide  to  the 
Commission  a  report  of  compliance 
with  the  divestiture  provisions  of  the 
Order  within  sixty  (60)  days  following 
the  date  this  Order  becomes  final,  and 
every  sixty  (60)  days  thereafter  until 
First  Data  has  completely  divested  its 
interest  in  either  the  MoneyCram  or 
Western  Union  assets. 

The  Order  also  provides  that,  if  First 
Data  divests  the  MoneyCram  assets. 
First  Data  is  prohibited  from  entering 
into  a  contract  with  any  selling  agent 
who  is  under  contract  to  provide  the 
MoneyCram  service  at  the  time  of  the 
divestiture.  However,  the  Order  does 
permit  First  Data  to  enter  into  a  contract 
with  such  an  agent  after  the  agent's 
contract  with  First  Data  would  have 
expired  absent  the  divestiture. 

The  Order  also  prohibits  First  Data 
from  acquiring  any  interest  in  any  other 
company  providing  a  consumer  money 
transfer  service  without  prior  approval 
from  the  Commission  for  a  ten-year 
period. 

The  Order  expressly  allows  First  Data 
to  supply  data  processing  services  to 
other  consumer  money  transfer 
suppliers,  provided  that  it  shield  any 
First  Data  employee  who  is  involved  in 
providing  First  Data's  consumer  money 
transfer  service  from  non-public 
information  of  any  other  consumer 
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money  transfer  provider.  This  provision 
will  allow  competing  consumer  money 
transfer  companies  to  use  First  Data's 
data  processing  service  while 
preventing  the  facilitation  of  collusion 
that  could  occur  as  a  result  of  the 
transfer  of  proprietary  information  from 
other  consimier  money  transfer 
providers  to  First  Data,  through  its  role 
as  a  data  processor. 

The  Order  removes  First  Data's 
obligation  to  comply  with  the  Order  if 
the  bankruptcy  court  fails  to  award  the 
Western  Union  assets  to  First  Data. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 

Separate  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  First  Data 
Corporation,  File  931-0090 

Although  I  have  voted  to  publish  the 
proposed  consent  agreement  for 
comment,  I  see  no  reason  to  allow  this 
respondent  fifteen  months  as  opposed  to 
the  usual  year  in  which  to  accomplish 
divestiture.  Fifteen  months  is  too  long  to 
permit  the  alleged  competitive  overlap 
to  persist.  Pending  divestiture,  even  in 
the  presence  of  a  hold-separate 
agreement,  the  competitive  viability  of 
the  assets  to  be  divested  is  threatened 
and  the  restoration  of  competition  is 
delayed.  The  danger  to  the  business  to 
be  divested  may  be  particularly  acute  in 
this  case,  where  a  large  part  of  the  assets 
consists  of  short-term  contracts  with  the 
independent  agents  that  deliver  wire 
transfer  services  to  consumers.  No 
justification  for  the  extended  divestiture 
period  has  been  offered,  and  none  is 
apparent. 

IFR  Doc.  94-22118  Filed  9-7-94;  8  45  am) 
BILUNG  CODE  6750-01-M 

[DM.C-3522] 

American  Institute  of  Habit  Control, 
Inc.,  et  al.;  Prohibited  Trade  Practices, 
and  Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federaMaw  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Florida-based  company  and  its 
president  from  making  any 
representation  about  the  relative  or 
absolute  j)erformance  or  efficacy  of  any 


smoking  cessation  or  weight  loss 
program,  unless  they  possess  and  rely 
upon  competent  and  reliable  scientific 
evidence  to  substantiate  the 
representation,  and  from  representing 
that  the  Surgeon  General's  1989  report 
states  that  the  hypnosis  method  used  by 
the  respondents  is  one  of  the  most 
effective  ways  to  stop  smoking. 
DATES:  Complaint  and  Order  issued 
August  23.  1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Daynard,  FTC/H-200, 
Washington,  DC  20580.  (202)  326-3291. 
SUPPLEMENTARY  INFORMATION:  On  Friday. 
March  4, 1994,  there  was  published  in 
the  Federal  Register,  59  FR  10386,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  American 
Institute  of  Habit  Control,  Inc.,  et  al.,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6, 38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Donald  S.  Uark, 

Secretary'. 

IFR  Doc.  94-22113  Filed  &-7-94;  8:45  am] 

BILUNG  CODE  67S0-01-M 


[DktC-3515] 

Beverly  Hills  Weight  Loss  Clinics 
International,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
commercial  diet  program  company  from 
misrepresenting  the  performance  or 
safety  of  any  diet  program  it  offers  in  the 
future,  and  requires  the  respondent  to 
possess  competent  and  reliable 
scientific  evidence  to  substantiate  any 


future  claims  it  makes  about  weight 
loss,  weight  loss  maintenance,  or  rate  of 
weight  loss;  to  make  a  number  of 
disclosures  regarding  maintenance 
success  claims;  and  to  disclose  all 
mandatory  fees. 

DATES:  Complaint  and  Order  issued 
August  11, 1994.1 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Cooper,  FTC/Boston  Regional  Office, 
101  Merrimac  St.,  Suite  810,  Boston, 
MA  02114-4719.  (617)  424-5960. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  June  2, 1994.  there  was 
publislied  in  the  Federal  Register,  59  FR 
28535,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Beverly    . 
Hills  Weight  Loss  Clinics  International, 
Inc.,  for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15U.S.C.  45,  52) 

Donald  S.  Clark. 

Secretary. 

[FR  Doc.  94-22114  Filed  9-7-94;  8:45  am) 

BILUNG  CODE  erso-oi-M    ' 

[Dkt  0-3516] 

Doctors  Medical  Weight  Loss  Centers, 
Inc.,  et  al.;  Prohibited  Trade  Practices, 
and  Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Florida  commercial  diet  program 
companies  and  their  officer  from 
misrepresenting  the  performance  or 
safety  of  any  diet  program  they  offer  in 
the  future,  and  requires  the  respondents 
to  possess  competent  and  reliable 
scientific  evidence  to  substantiate  any 
future  claims  they  make  about  weight 
loss,  weight  loss  maintenance,  or  rate  of 
weight  loss;  to  make  a  number  of 


disclosures  regarding  maintenance 
success  claims;  and  to  disclose  all 
mandatory  fees. 

DATES:  Complaint  and  Order  issued 
August  11, 1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Bash,  FTC/H-200,  Washington.  DC 
20580.  (202)  326-2892. 

SUPPLEMENTARY  INFORMATION:  On 
Thursday,  June  2, 1994,  there  was 
published  in  the  Federal  Register,  59  FR 
28535,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Doctors 
Medical  Weight  Loss  Centers.  Inc.,  et  al., 
for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the     - 
order. 

No  comments  having  been  received,- 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Sut.  719,  as  amended; 

15  U.S.C.  45,  52) 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  94-22115  Filed  9-7-94;  8:45  amj 

BILUNG  COOE  S7S0-01-M 


PktC-^2t] 

Dominican  Santa  Cruz  Hospital,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfaur  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Cahfomia  non-profit  corporations  from 
acquiring,  for  ten  years,  without  prior 
Commission  approval,  all  or  any 
significant  part  of  a  general  acute  care 
hospital  in  Santa  Cruz  County,  CA.  The 
consent  order  also  prohibits,  for  ten 
years,  the  respondents  from  selling  or 
transferring  any  hospital  in  the  county 
to  a  non-respondent  prior  to  the 
acquirer  agreeing  to  be  bound  by  the 
Commission's  order.  '1 


DATES:  Complaint  and  Order  issued 
August  18,  1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld,  San  Francisco  Regional 
Office,  Federal  Trade  Commission,  901 
Market  St.,  Suite  570.  San  Francisco,  CA 
94103.  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  March  18,  1993,  there  was 
pubhshed  in  the  Federal  Register,  58  FR 
14573,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Dominican  Santa  Cruz  Hospital,  et  al., 
for  the  purpjose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  dispositiou  of  this 
proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  7,  38  Stat.  731.  as  amended; 
15  U.S.C.  18) 

Donald  S.  Clark. 

Secretary. 

[FR  Doc.  94-22116  Filed  9-7-94;  8:45  am) 

BILUNG  CODE  675(M)1-M 


tDktC-3520] 

Egglands  Best,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Pennsylvania  company  from 
misrepresenting  the  amount  of  nutrients 
or  other  ingredients,  such  as  cholesterol 
and  fat,  that  is  in  its  eggs  or  foods 
containing  egg  yolks,  and  requires  the 
respondent  to  have  competent  and 
reliable  scientific  evidence  to 
substantiate  future  health-benefit  claims 
for  such  foods  and,  for  one  year,  to  label 
certain  egg  packages  with  a  corrective 
notice  stating  that  no  studies  show 
Eggland's  eggs  are  different  from  other 
eggs  in  their  effect  on«erum  cholesterol. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  &  Pennsylvania 
Avenue,  NW..  Washington,  DC  20580. 


>  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  &  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130. 6th  Street  &  Pennsylvania 
Avenue.  NW..  Washington,  DC  20580. 


-     •  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  statements  by  Commissioners  Steiger, 
Azcuenaga  and  Yao  are  available  from  the 
Commission's  Public  Reference  Branch,  H-130. 6th 
Street  &  Pennsylvania  Avenue,  NW..  Washington, 
DC  2058a 


DATES:  Complaint  and  Order  issued 
August  15,  1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Rusk,  FTC/S-4002. 
Washington,  DC  20580.  (202)  326-3148 
SUPP1.EMENTARY  INFORMATION:  On 
Wednesday,  February  23,  1994.  there 
was  published  in  the  Federal  Register, 
59  FR  8638,  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
Eggland's  Best,  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721;,  15  U.S.C  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719,  as  amended: 

15  U.S.C.  45,  52) 

Donald  S.  Claik. 

Secretary. 

(FR  Doc.  94-22117  Filed  9-7-94;  8:45  am) 

BILUNG  COOC  67S(M)1-M 


Pkt  C-3513] 

Lifestyle  Fascination,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
New  )ersey-based  corporation,  its 
owner,  and  its  general  manager  from 
making  specified  false  representations 
for  five  products  (a  gasoline  additive,  an 
automobile  retrofit  device,  an  electric 
stimulation  de\ace,  an  electric 
acupuncture  device,  and  pinhole 
eyeglasses),  advertised  in  their  catalog. 
It  also  prohibits  the  respondents  from 
making  any  claim  regarding  the 
performance,  safety,  attributes,  benefits, 
or  efficacy  of  the  electric  and  electronic 
products  they  market  unless  they 
possess  competent  and  reliable 
scientific  evidence  that  substantiates  the 


'  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  statements  by  Commissioners 
Azcuenaga,  Owen,  Yao.  and  Starek  are  available 
from  the  Commission's  Public  Reference  Branch, 
H-130,  6th  Street  &  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20580. 
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representation.  In  addition,  the  consent 
order  prohibits  the  respondents  from 
misrepresenting  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  or  study,  and 
from  misrepresenting  that  any 
endorsement  or  testimonial  for  health 
related  products  represents  the  typical 
or  ordinary  experiences  of  users. 

DATES:  Complaint  and  Order  issued 
August  4, 1994.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Lesley  Fair.  FTC/S-4002,  Washingtrai. 
D.C.  20580.  (202)  326-3081. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  May  24,  1994,  there  was 
published  in  the  Federal  Register,  59  FR 
26796,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Lifestyle 
Fascination,  Inc.,  et  al.,  for  the  purpose 
of  sohciting  pubUc  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  (Ejections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 
15  U.S.C.  45,  52) 
Donald  S.  Qark, 
Secretary. 
.  (FR  Doc.  94-22120  Filed  9-7-94:  8:45  am] 
BILUNQ  COOC  S7S*-01-M 


[Dkt  9264] 

Hawttiome  Communications,  Inc.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACnOH:  Consent  order.  .— ■ 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfeir 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  an 
Iowa  corporation  from  making  any 
representations  about  the  performance, 
benefits,  efficacy,  or  success  rate  of  any 
product  or  service  concerning  business 
opportunities  unless  the  respondent 
possesses  competent  and  reliable 
evidence  that  substantiates  such 
representations.  In  addition,  the  consent 


order  prohibits  the  respondent  from 
using  any  testimonial  or  endorsement 
unless  it  reflects  the  typical  or  ordinary 
experience  of  consumers  who  use  the 
product. 

DATES:  Complaint  issued  November  16, 
1993.  Order  issued  August  9, 1994.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Dahnke,  FTC/Denver  Regional 
Office,  1405  Curtis  St,  Suite  2900, 
Denver.  CO  80202-2393.  (303)  844- 
2254. 

SUPPLEMENTARY  MFORMATtON:  On 
Tuesday,  May  24, 1994,  there  was 
published  in  the  Federal  Register  59  FR 
26791,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Hawthorne  Communications,  Inc.,  for 
the  purposes  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  made  its 
jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Donald  S.  Qark, 

Secretary. 

[FR  Doc.  94-22119  Filed  9-7-94;  8:45  am) 

BILUNO  CODE  6750-01-M 


[DktC-3519] 

TCH  Corporation,  et  al.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  two 
Cahfomia-based  corporations  to  divest, 
within  one  year,  to  a  Commission- 
approved  buyer,  the  pharmacy  business 
in  either  the  Payless  or  the  Thrifty  or  Bi- 
Mart  stores  in  six  designated  areas, 
requires  the  respondents  to  ensure  that 
the  assets  to  be  divested  remain  viable 
and  marketable,  and  for  ten  years 
requires  that  the  respondents  obtained 
Commission  approval  prior  to  acquiring 
any  stock  or  other  interest  in  any  entity 
engaged  in  the  business  of  selling 


prescription  drugs  at  retail  stores  in  the 
six  areas  designated. 
DATES:  Complaint  and  Order  issued 
August  16.  1994.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Wilkinson  or  Ann  Malester.  FTC/ 
S-2224,  Washington,  DC  20580.  (202) 
326-2830  or  326-2682. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  April  4, 1994,  there  was 
published  in  the  Federal  Register,  59  FR 
15736,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  TCH 
Corporation,  et  al.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the  modified 
complaint,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest 
in  disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719.  as  amended;  sec 

7.  38  Stat.  731,  as  amended;  15  U.S.C  45, 18) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  94-22123  Filed  9-7-94;  8:45  ami 

BILUNG  CODE  6750-01 -M 


[OktC-3517] 

Quick  Weight  Loss  Centers,  inc.,  et  at. 
(Texas);  Prohibited  Trade  Practices, 
and  Affirmative  Correcth/e  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Texas  commercial  diet  program 
company  and  its  officers  from 
misrepresenting  the  performance  or 
safety  of  any  diet  program  they  offer  in 
the  future,  and  requires  the  respondents 
to  possess  competent  and  rehable 
scientific  evidence  to  substantiate  any 
future  claims  they  make  about  weight 
loss,  weight  loss  maintenance,  or  rate  of 
weight  loss;  to  make  a  number  of 
disclosures  regarding  maintenance 
success  claims;  and  to  disclose  all 
mandatory  fees. 

DATES:  Complaint  and  Order  issued 
August  11,  1994.' 


'Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6th  Street  &  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20580. 


>  Copies  of  (he  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  &  Pennsylvania 
Avenue,  NW..  Washington.  DC  20580. 


'  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Owen's  statement  are 
available  from  the  Clonunission's  Public  Reference 
Branch.  H-130.  6th  Street  &  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20580. 

>  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission'*  Public 


FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Bash,  FTC/H-200  Washington,  DC. 
20580.  (202)  326-2892. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  Jiuie  2. 1994,  there  was 
published  in  the  Federal  Register.  59  FR 
28535,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Quick 
Weight  Loss  Centers,  Inc.,  et  al.  (Texas), 
for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 
15  U.S.C  45,  52) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  94-22122  Filed  9-7-94;  8:45  am) 

BILLING  CODE  67S0-01-M 


[Dkt  C-3518] 


Quick  Weight  Loss  Centers,  Inc.,  et  al. 
(Georgia);  Prohibited  Trade  Practices, 
and  Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  Li  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Georgia  commercial  diet  program 
company  and  its  officer  from 
misrepresenting  the  performance  or 
safety  of  any  diet  program  they  offer  in 
the  futiue,  and  requires  the  respondents 
to  possess  competent  and  reliable 
scientific  evidence  to  substantiate  any 
future  claims  they  make  about  weight 
loss,  weight  loss  maintenance,  or  rate  of 
weight  loss;  to  make  a  number  of 
disclosures  regarding  maintenance 
success  claims;  and  to  disclose  all 
mandatory  fees. 

DATES:  Complaint  and  Order  issued 

August  11, 1994.^ 

FOR  FURTHER  INFORMATION  CONTACT: 


Reference  Branch,  H-130,  6th  Street  &  Pennsylvania 
Avenue,  NfW.,  Washington,  DC  20580. 

'Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  bom  the  Commission's  Public 
Reference  Branch,  H-130,  6th  Street  &  Pennsylvania 
Avenue,  ^fW.,  Washington,  DC  20580. 


Eric  Bash.  FTC/H-200.  Washington,  DC 
20580.  (202)  326-2892. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  June  2, 1994,  there  was 
published  in  the  Federal  Register,  59  FR 
28535.  a  proposed  consent  agreement 
vnrh  analysis  In  the  Matter  of  Quick 
Weight  Loss  Centers.  Inc.,  et  al. 
(Georgia),  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made^ 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interprets 
or  applies  sec.  5.  38  Stat.  719,  as  amended; 
15  U.S.C  45,  52) 

Donald  S.  Qark, 

Secretary. 

[FR  Doc.  94-22121  Filed  9-7-94;  8:45  am] 

BILUNG  COOE  STSO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Phoenix 
Federal  Building-United  States 
Courthouse;  Notice  of  Availability  Draft 
Environmental  Impact  Statement 

ACTION:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
Code  of  Federal  Regulations  1500-1508) 
implementing  procedural  provisions  of 
the  National  Eni4ronmental  Policy  Act 
(NEPA),  the  U.S.  General  Services 
Administration  (GSA)  hereby  gives 
notice  that  a  DEIS  for  the  construction 
of  a  new  FB-CT  within  the  City  of 
Phoenix,  Arizona  has  been  prepared  and 
filed  with  the  United  States 
Environmental  Protection  Agency 
(EPA).  The  proposed  project  would 
include  the  construction  of  a  new  FB- 
CT  vfith  approximately  515,010  gross 
square  feet  (GSF)  of  building  space  and 
360  onsite  parking  spaces.  The  preferred 
site  encompasses  approximately  4.5 
acres  and  is  located  within  the  city's 
redevelopment  area  known  as  the 
Government  Mall.  The  site  is  bound  by 
Washington  Street  to  the  north,  4th 
Avenue  to  the  east,  Jefferson  Street  to 
the  south  and  6th  Avenue  to  the  west. 
Under  the  Proposed  Action,  5th  and  6th 
Avenues  would  be  closed  to  vehicular 
traffic. 


three  alternatives  including:  (1) 
construction  of  the  FB-CT  on  the  same 
site  as  the  Proposed  Action  with  6th 
Avenue  remaining  open  to  vehicular 
traffic;  (2)  construction  of  the  FB-CT  on 
an  alternate  site  within  the  CBA;  and  (3) 
no  action  or  continued  use  of  the 
existing  FB-CT  and  lease  space. 

Public  Involvement:  The  DEIS, 
prepared  by  GSA  addressing  this  action, 
is  on  file  and  may  be  obtained  from:  Mr. 
Alan  R.  Campbell,  U.S.  General  Services 
AdminisU-ation,  Planning  Staff  (9PL), 
525  Market  Street,  San  Francisco,  CA 
94105-2799,  Telephone:  (415)  744- 
5252.  A  limited  number  of  copies  of  the 
DEIS  are  available  to  fill  single  copy 
requests.  Loan  copies  of  the  DEIS  are 
available  for  review  at  the  City  of 
Phoenix  Central  Library  and  at  the  GSA 
Field-Office,  200  North  1st  Avenue. 
Phoenix.  Arizona. 

A  pubUc  hearing  is  scheduled  to 
provide  the  commimity  with  an 
opportimity  to  submit  comments  on  the 
DEIS.  The  meeting  will  be  held 
Thursday.  October  13, 1994  from  4  p.m. 
to  7  p.m..  at  the  Phoenix  City  Council 
Chambers.  200  West  Jefferson  Street, 
Phoenix,  Arizona.  In  addition,  written 
comments  on  the  DEIS  can  be  submitted 
until  October  21, 1994  to  the  address 
listed  above. 

Dated:  August  29. 1994. 
Aki  K.  Nakao, 

Acting  Regional  Administrator  (9A). 

[FR  Doc.  94-22046  Filed  9-7-94;  8:45  am] 

BILLING  COOE  6820-2)-M 


JMI 


Alternatives:  In  addition  to  the 
Proposed  Action,  the  DEIS  examined 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Social  Security  Administration 

(SSA).  Department  of  Health  and 

Human  Services  (HHS). 

ACTION:  New  Routine  Use.  Altered 

System  of  Records,  and  Minor 

Revisions. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e){4)  and 
(11)),  we  are  issuing  public  notice  of  our 
intent  to: 

(1)  Establish  a  new  routine  use 
applicable  to  the  majority  of  SSA  s 
systems  of  records.  The  proposed 
routine  use  would  provide  for 
disclosiu-e  from  the  systems  to  studeni 
volunteers  and  participants  in  certain 
programs  (non-Federal  workers)  when 
SSA  is  authorized  by  Federal  law  to  use 
their  services  and  thev  need  thf 
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information  to  perfonn  functions  for 
SSA. 

(2)  Aher  the  system  of  records  entitled 
Personal  Identification  Number  File 
(PINFile)  HHS/SSA/OFIR.  09-60-0214. 
The  proposed  alteration  will  expand  the 
categories  of  individuals  covered  by  the 
system  to  include  non-Federal  workers 
who  perform  functions  for  SSA. 

(3)  Make  minor  revisions  to  the  notice 
of  the  PINFile  system  of  records  to  make 
it  accurate  and  up  to  date. 

We  invite  public  comment  on  this 
publication. 

DATES:  We  filed  a  report  of  an  altered 
system  of  records  with  the  Chairman. 
Committt-e  on  Government  Operations 
of  the  House  of  Representatives,  and  the 
Chairman,  Committee  on  Governmental 
Affairs  of  the  Senate,  and  the 
Administrator.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  on  September 
1, 1994.  The  alteration  and  routine  use 
will  become  effective  as  proposed, 
without  further  notice  October  18. 1994. 
unless  we  receive  comments  on  or 
before  that  date  that  would  result  in  a 
contrary  determination. 
ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration,  Room  3-D-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Alicia  Matthews,  Social  Insurance 
Specialist.  Confidentiality  and 
Disclosure  Branch,  Division  of 
Technical  Documents  and  Privacy, 
Office  of  Regulations,  Office  of  PoUcy, 
Social  Security  Administration,  3-D-l 
Operations  Buildmg,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
telephone  410-965-1723. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  Proposed  Routine  Use 

A.  Background 

Under  certain  Federal  statutes,  SSA  is 
authorized  to  use  the  services  of 
volimteers  and  participants  in  certain 
educational,  training,  employment  and 
community  service  programs.  Examples 
of  such  statutes  and  programs  are:  5 
U.S.C.  3111  regarding  student 
volunteers;  42  U.S.C.  2753  regarding  the 
College  Work  Study  Program;  42  U.S.C. 
682(f)  regarding  the  Community  Work 
Experience  Program.  These  individuals 
are  not  compensated  as  Federal 
employecr.  for  their  work,  but  some     • 
receive  compensation  from  other 
organizations  under  government  grant 
and  assistance  programs. 


In  the  course  of  their  training  and 
work  experience  at  the  SSA  worksite 
imder  the  supervision  of  SSA  staff, 
these  non-Federal  workers  may  perfonn 
many  of  the  same  duties  performed  by 
current  SSA  employees.  Some  of  these 
duties  cannot  be  performed  unless  the 
workers  have  access  to.  and  can  retrieve, 
personally  identifiable  information  from 
SSA  systems  of  records.  These  non- 
Federal  workers  are  required  to  comply 
with  the  same  confidentiality 
requirements  and  disclosiu^  restrictions 
as  SSA  employees. 

B.  Disclosures  to  Non-Federal  Workers 

The  non-Federal  workers  described  in 
paragraph  LA.  above  function  as  Agency 
iteff  under  Agency  supervision,  and  we 
believe  that  they  may  be  deemed  to  have 
the  same  status  under  the  Privacy  Act  as 
HHS  employees  for  purposes  of 
disclosing  to  them,  pursuant  to  5  U.S.C. 
552a(b)(l),  information  which  they  need 
to  know  in  order  to  discharge  their 
assigned  duties.  However,  since  their 
status  imder  that  statutory  provision  is 
not  entirely  clear,  we  propose  to 
establish  the  new  routine  use  to  ensure 
that  these  non-Federal  workers  have 
sufficient  access  to  information  in 
appropriate  systems  of  records  to 
perform  their  assigned  functions.  The 
proposed  routine  use  will  permit 
disclosure: 

To  student  volunteers  and  other  workers, 
who  technically  do  not  have  the  status  of 
Federal  employees,  when  they  are  performing 
work  for  SSA  as  authorized  by  law,  and  they 
need  access  to  personally  identifiable 
information  in  SSA  records  in  order  to 
perform  their  assigned  Agency  functions. 

We  are  not  republishing  in  their 
entirety  the  notices  of  the  systems  of 
records  to  which  we  are  adding  the  new 
routine  use  statement  because  of  the 
large  number  of  those  systems  of  records 
and  the  costs  of  republishing  the 
individual  notices  of  each  one.  Instead, 
we  are  republishing  only  the 
identification  number  and  the  name  of 
each  such  system,  and  the  volume,  page 
number,  and  date  of  the  Federal 
Register  issue  in  which  the  system 
notice  was  last  pubUshed.  either  in  a 
composite  listing  of  systems  of  records 
or  as  an  individual  system's  notice. 

The  following  systems  were  last 
pubUshed  at  52  FR  12084,  April  14. 
1987,  in  a  composite  Usting  which 
added  a  routine  use: 

09-60-0001— Commissioner's 

Correspondence  File,  HHS/SSA/OQ 
09-60-0002— Automated  Document  Control 

and  Retrieval  System,  HHSySSA/OGA; 
09-60-0003— Attorney  Fee  File,  HHS/SSA/ 

OHA; 
09-60-0004— Working  File  of  the  Appeals 

Council,  HHS/SSA/OHA; 


Oft-60-0005 — Administrative  Law  Judge 

Working  File  on  Qaimant  Cases.  HHS/ 

SSA/OHA; 
09-60-0006 — Storage  of  Hearings  Records: 

Tap)c  Cassettes  and  Audiograph  Discs, 

HHS/SSA/OHA; 
09-60-0006 — ^Administrative  Law  judge 

Docket  of  Claimant  Cases.  HHS/SSA/ 

OHA; 
09-60-0009 — Hearings  and  Appeals  Case 

Control  System,  HHS/SSA/OHA; 
09-60-0012 — Listing  of  Alphabetical  Name 

File  (Folder)  of  Vocational  Ex[>erts  and 

Medical  Advisors.  HHS/SSA/OHA; 
09-60-0013 — Records  of  Usage  of  Medical 

Advisors  and  Vocational  Experts,  HHS/ 

SSA/OHA; 
09-60-0014 — Curriculum  Vitae  and 

Professional  Qualifications  of  Medical 

Advisors  and  Resumes  of  Vocational 

Experts,  HHS/SSA/OHA; 
09-60-0017 — Personnel  Research  and  Merit 

Promotion  Test  Records,  HHS/SSA/OM; 
09-60-0031 — Employee  Production  and 

Accuracy  Records,  HHS/SSA/OM; 
09-60-0032 — Employee  Indebtedness 

Counseling  System,  HHS/SSA70M; 
09-60-0037 — General  Criminal 

Investigations  Files,  HHS/SSA/OM; 
09-60-0038 — ^Employee  Building  Pass  Files, 

HHS/SSA/OM; 
09-60-0040— Quality  Review  System.  HHS/ 

SSA/OPIR; 
09-60-0042— Quality  Review  Case  Files, 

HHS/SSA/OPIR; 
09-^0-0044 — Disability  Determination 

Service  Processing  File,  HHS/SSA/OD; 
09-60-0050— Completed  Determination 

Record — Continuing  Disability 

Determinations,  HHS/SSA/OP; 
09-60-0063 — Resource  Accounting  System, 

HHS/SSA/OSR: 
09-60-0066 — Claims  Development  Record. 

HHS/SSA/RO; 
09-60-0077 — Congressional  Iiiquiry  File, 

HHS/SSA/RO; 
09-60-0078 — Public  Inquiry  Correspondence 

File.  HHS/SSA/RO; 
09-60-0094 — Recovery  of  Overpayments, 

Accounting  and  Reporting,  HHS/SSA/ 

OSR; 
09-60-0095 — Health  Insurance  Overpayment 

Ledger  Cards.  HHS/SSA/OSR; 
09-60-0110 — Supplemental  Secxuity  Income 

File  of  Refunds,  HHS/SSA/OSR; 
09-60-0111— Double  Check  Negotiation 

(DCN)  File  (SSI).  HHS/SSA/OSR; 
09-60-0118— Non-Contributory  Military 

Service  Reimbursement  System,  HHS/ 

SSA/OACT; 
09-60-0184 — Hearing  Office  Master  Docket 

of  Qaimant  Cases.  HHS/SSA/OHA; 
09-60-0186— SSA  Litigation  Tracking 

System,  HHS/SSA/ODCP; 
09-60-0210— Record  of  Individuals 

Authorized  Entry  to  Seciired  Automated 

DaU  Processing  Areas,  HHS/SSA/OS; 
09-60-0212 — Supplemental  Security  Income 

Quality  Initial  Claims  Review  Process 

System,  HHS/SSA/OPIR; 
09-60-0213 — Quality  Review  of  Hearings/ 

Appellate  Process,  HHS/SSA/OHA;  and 
09-60-0220— Kentucky  Birth  Records 

System,  HHS/SSA/DO(KY). 


The  following  systems  were 
published  as  an  individual  noUce: 

09-60-0045— Black  Lung  Payment  System, 
HHS/SSA/OSR  (53  FR  18166,  May  20, 
1988); 

09-6O-O046— Disability  Determination 

Service  Consultant's  File,  HHS/SSA/OD 
(57  FR  27855,  July  24, 1987); 

09-60-0057— Quality  Evaluation  Data 

Records,  HHS/SSA/OPIR  (54  FR  25690, 
June  19. 1989): 

09-60-0058— Master  Files  of  Social  Security 
Number  (SSN)  Holders  and  SSN 
Applications,  HHS/SSA/OSR  (59  FR 
37252,  July  21,  1994); 

09-60-0059— Earnings  Recording  and  Self- 
Employment  Income  System,  HHS/SSfiJ 
OSR  (58  FR  48525,  September  16, 1993); 

09-60-0089— Claims  Folders  System,  HHS/ 
SSA/OP  (58  FR  35025,  June  30, 1993); 

09-60-0090— Master  Beneficiary  Record, 
HHS/SSA/OSR  (58  FR  35025,  June  30, 
1993); 

09-60-0103— Supplemental  Security  Income 
Record,  HHS/SSA/OSR  (58  FR  35025, 
June  30,  1993); 

09-60-0218— Disability  Insiirance  and 
Supplemental  Security  Income 
Demonstration  Projects  and  Experiments 
System,  HHS/SS/V/OP  (57  FR  60531, 
December  21, 1992); 

09-60-0221— Vocational  Rehabilitation 

Reimbursement  Case  Processing  System, 
HHS/SSA/OD  (58  FR  52782,  October  12, 
1993); 

09-60-0222— Master  Representative  Payee 
File,  HHS/SSA/ORSI  (57  FR  41147, 
September  9, 1992);  and 

09-60-0223— Telephone  Call  Receipt 

System,  HHS/SSA/DCO  (57  FR  29879, 
July  7, 1992). 

C.  Compatibility  of  Proposed  Routine 
Use 

We  are  proposing  the  changes 
discussed  above  in  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a  (a)(7),  (b)(3), 
and  (e)(ll))  and  our  disclosiue 
regulation  (20  CFR  part  401). 

The  Privacy  Act  permits  us  to  disclose 
information  about  individuals  without 
their  consent  for  a  routine  use,  i.e., 
where  the  information  wi]l  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  we  collected  the 
information.  By  regulation,  we  have 
determined  that  disclosures  that  are 
necessary  to  administer  SSA  programs 
are  compatible  with  the  purposes  for 
which  we  collect  information  (20  CFR 
401.310(c)).  In  order  to  perform  their 
assigned  duties  which  assist  SSA  in  the 
administration  of  the  Social  Security 
Act,  non-Federal  workers  may  need  to 
have  access  to  information  on 
individuals  maintained  in  the  systems 
of  records  Usted  above.  The  purposes  of 
their  use  of  such  information  are 
identical  to  the  purposes  for  which  SSA 
collects  the  information  and,  thus,  meet 
the  criteria  for  the  estabUshment  of  a 
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routine  use  under  the  Privacy  Act  and 
the  regulation. 

D.  Effect  of  the  Proposal  on  Indixidual 
Rights 

As  discussed  above,  the  proposed 
new  routine  use  will  permit  SSA  to 
disclose  information,  as  necessary,  to 
non-Federal  workers  whose  services 
SSA  is  authorized  by  Federal  law  to  use 
in  performing  its  functions.  Access  to 
this  information  will  be  given  to  these 
workers  only  to  perform  their  assigned 
duties.  Also,  as  a  part  of  their 
orientation,  these  individuals  will  be 
told  of  their  responsibility  to  maintain 
the  confidentiality  of  SSA  records  and 
of  the  criminal  penalties  for 
unauthorized  access  to,  use  of,  and 
disclosure  of  SSA  records.  Thus,  we  do 
not  anticipate  that  the  disclosures  to 
these  non-Federal  workers  will  have  any 
unwarranted  effect  on  the  privacy  or 
other  rights  of  individuals. 

n.  Alteration  to  the  PINFile  System 

A.  Proposed  Expansion  of  the  Categories 
of  Individuals  Covered  by  the  PINFile 
System  of  Records 

Before  an  individual  is  granted  direct 
terminal  access  to  SSA  data  bases,  as  a 
security  safeguard,  SSA  assigns  the 
individual  a  personal  identification 
number  (PIN).  Identifying  information 
about  each  individual  who  is  assigned 
a  PIN,  including  the  PIN  itself,  is 
maintained  in  the  PINFile  system  of     . 
records.  The  system  currently  covers 
SSA  employees,  some  employees  of  the 
State  Disability  Determination  Services, 
some  Health  Care  Financing 
Administration  employees,  carriers  and 
intermediaries,  certain  employees  of 
HHS  and  employees  of  other  Federal 
govermnent  agencies  who  have  been 
granted  direct  terminal  access  to  SSA's 
data  bases. 

SSA  proposes  to  alter  the  categories  of 
individuals  covered  by  the  PINFile 
system  of  records  to  include  student 
volunteers  and  other  non-Federal 
workers,  described  in  I.A.  above,  to 
whom  SSA  decides  to  grant  direct 
terminal  access  to  its  data  bases.  This 
alteration  will  allow  SSA  to  issue  PINS 
to  those  non-Federal  workers  and  to 
maintain  information  about  them  in  the 
PINFile  system  of  records. 

B.  Effect  of  the  Proposed  Aheration  on 
the  Rights  of  Individuals 

Information  in  the  PINFile  system  of 
records  will  be  used  only  for  the 
purpose  of  determining  which 
individuals  are  authorized  to  have 
direct  terminal  access  to  SSA  data  bases. 

Only  SSA  security  officers  (regional, 
local,  component  and  systems)  and 


managers  with  security  responsibihties 
will  have  access  to  data  in  the  PINFile. 
Any  other  individual  will  have  access 
only  to  such  information  in  the  PINFile 
that  is  retrieved  by  his  or  her  personal 
identifier.  SSA  will  assign  command 
codes,  numbers,  and  profiles  to  each 
seciuity  officer  and  manager  with 
security  responsibilities.  Since  the 
PINFile  complies  with  the  requirements 
of  the  Privacy  Act,  we  anticipate  no 
unwarranted  effect  on  the  privacy  or 
other  personal  or  property  rights  of 
individuals. 

III.  Minor  Revisions  to  the  PINFile 
System  of  Records 

We  have  made  a  number  of  editorial 
and  general  housekeeping  changes  to 
the  notice  of  the  PINFile  system  to  make 
it  accurate  and  up  to  date.  These 
changes  are  reflected  in  the  notice 
following  this  preamble. 

Dated:  August  22,  1994. 
Shirley  S.  Chafer, 

Commissioner  of  Social  Security. 

09-60-0214 
SYSTEM  NAk«: 

Personal  Identification  Number  File 
(PINFile)  HHS/SSA/OPIR. 

SECURmr  CUSSIFICATtON: 

None. 

SYSTEM  LOCATKM: 

Social  Security  Administration,  Office 
of  System  Operations,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Social  Security  Administration  (SSA) 
employees,  student  volunteers  and  other 
non-Federal  workers,  some  employees 
of  the  State  Disability  Determination 
Services,  some  employees  of  the  Health 
Care  Financing  Administration  and  its 
carriers  and  intermediaries,  certain 
employees  of  the  Department  of  Health 
and  Human  Services  (HHS);  and 
employees  of  other  Federal  government 
agencies  who  have  been  granted  direct 
terminal  access  to  SSA's  data  bases. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Timekeeper  number,  name  of 
employee,  job  title.  Social  Security 
number  (SSN),  personal  identification 
numbers  (PIN)  and  passwords  for 
validation  purposes,  office  code,  branch 
code,  division,  department,  facilities 
available  and  access  profile  information. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  205(a)  of  the  Social  Security 
Act  and  5  U.S.C.  552a(e)(10). 
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PURPOSE(S): 

The  PINFile  is  used  to  Umit  access  to 
computer-based  SSA  information 
resources  to  specific  individuals  and  to 
specific  transactions.  Its  purpose  is  to 
minimize  the  risk  of  unauthorized 
access  to  SSA's  files  of  personal  data. 

ROUTWE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

1.  hiformation  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  from  that  office  made  at  the 
request  of  the  subject  of  a  record. 

2.  Information  may  be  disclosed  to  the 
Department  of  Justice,  a  court  or  other 
tribunal,  or  another  party  before  such 
tribunal  when: 

(a)  SSA,  any  component  thereof,  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
htigation  is  Ukely  to  affect  the 
operations  of  SSA  or  any  of  its 
components, 

is  a  party  to  Utigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ,  the 
court  or  other  tribunal,  or  other  party 
before  such  coiut  or  tribunal  is  relevant 
and  necessary  to  the  litigation, 
provided,  however,  that  in  each  case, 
SSA  determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  hiformation  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purpose  of  assisting 
SSA  in  the  efficient  administration  of  its 
programs.  We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  SSA  may  enter  a 
contractual  or  similar  agreement  with  a 
third  party  to  assist  in  accompUshing  an 
agency  function  relating  to  this  system 
of  records. 

Wage  and  other  information  which 
are  subject  to  the  disclosure  provisions 
of  the  hitemal  Revenue  Code  (IRC)  (26 
U.S.C.  6103)  will  not  he  disclosed  under 
these  routine  uses  unless  disclosure  is 
permitted  by  the  IRC. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING  AND 
OlSPOStNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

SSA  maintains  records  in  the  PINFile 
on  magnetic  disk  as  part  of  the  data 
communications  system.  The  disk  file  is 
written  to  tape  daily,  for  backup 
purposes. 


RETRtEVABIUTY: 

SSA  retrieves  records  individually 
from  the  PINFile  by  name,  SSN,  PIN, 
and.  as  members  of  a  group,  by  office 
code,  branch  code,  division, 
department,  facilities  and  access  profile. 

SAFEGUARDS: 

Steps  to  minimize  the  unauthorized 
use  of  the  PINFile  include:  (1)  Limiting 
access  to  data  on  file  to  SSA  regional, 
local,  component  and  systems  security 
officers,  tmd  managers  with  security 
responsibilities  and  (2)  monitoring 
additions,  deletions,  and  changes  to  the 
PINFile  through  daily  reports. 

RETENTION  AND  DISPOSAL: 

Disk  files  are  permanent;  the  magnetic 
tape  backup  file  is  maintained  for  7 
operational  days  and  then  erased. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

SSA  Systems  Security  Officer,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  pertaining  to 
him  or  her  by  contacting  the  system 
manager  at  the  address  shown  above. 
An  individual  requesting  notification 
must  furnish  a  minimum  of  his/her 
name,  SSN,  date  of  birth  and  address  in 
order  to  establish  identity,  plus  any 
additional  verification  of  identity 
requested.  (Furnishing  the  SSN  is 
voluntary,  but  it  will  make  searching  for 
an  individual's  record  easier  and  avoid 
delay.)  An  individual  requesting 
notification  of  records  in  person  need 
furnish  only  a  document  he/she  would 
normally  carry  on  his/her  person  (e.g., 
a  credit  card,  driver's  license,  or  voter 
registration  card).  These  procedures  are 
in  accordance  with  HHS  Regulations  45 
CFR  part  5b. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  These  access  procedures  are  in 
accordance  with  HHS  Regulations  45 
CFR  part  5b. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
identify  the  record,  specify  the 
information  they  are  contesting  and 
state  the  corrective  action  sou^t  and 
the  reasons  for  the  correction  with 
supporting  justification  showing  how 
the  record  is  incomplete,  untimely, 
inaccurate  or  irrelevant.  These 
procedures  are  in  accordance  with  HHS 
Regulations  45  CFR  part  5b. 


RECORD  SOURCE  CATEGORIES: 

SSA  obtains  information  in  the 
PINFile  from  the  individuals,  their 
supervisors,  and  from  SSA  time  and 
attendance  files. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ACT: 

None. 
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DEPARTMErfT  OF  THE  INTERIOR 
Office  of  the  Secretary 

agency:  Department  of  the  Interior, 
Office  of  the  Secretary. 
ACTION:  Exxon  Valdez  Oil  Spill  Public 
Advisory  Group  Extension  of 
Nomination  Solicitation. 

SUMMARY:  The  Exxon  Valdez  Spill 
Trustee  Council  is  extending  the  time 
period  for  soliciting  nominations  for  the 
Public  Advisory  Group,  especially  for 
persons  representing  the  following 
interest  groups:  aquaculture, 
commercial  tourism,  and  subsistence. 
The  Public  Advisory  Group  advises  the 
Trustee  Council  on  decisions  related  to 
the  planning,  evaluation,  and  conduct  of 
injury  assessment  and  restoration 
activities  using  funds  obtained  for 
purposes  of  restoration  as  part  of  the 
civil  settlement  pursuant  to  the  T/V 
Exxon  Valdez  Spill  oil  spill  of  1989. 
Public  Advisory  Group  members  will  be 
selected  to  serve  a  two-year  term 
beginning  after  October  1994. 
DATES:  All  nominations  should  be 
received  on  or  before  October  31, 1994. 
ADDRESSES:  Nominations  should  be  sent 
to  the  Exxon  Valdez  Spill  Trustee 
Council,  645  G  Street,  Anchorage, 
Alaska  99501. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Designated  Federal 
Officer,  Department  of  the  Interior, 
Office  of  Environmental  PoUcy  and 
Compliance,  1689  "C"  Street,  Suite  119, 
Anchorage.  Alaska,  (907)  271-5011  or 
L.J.  Evans,  Exxon  Valdez  Oil  Spill 
Restoration  Office,  645  G  Street, 
Anchorage,  Alaska,  (907)  278-8012.  A 
copy  of  the  charter  for  the  Public 
Advisory  Group  is  available  upon 
request. 

SUPPLEMENTARY  JNFORMATION:  The 
Public  Advisory  Group  was  created  by 
Paragraph  V.A.4  of  the  Memorandimi  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991  and  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 


America  v.  State  of  Alaska,  Civil  Action 
No.  A91-081  CV.  The  Public  Advisory 
Group  was  created  to  advise  the  Trustee 
Council  on  matters  relating  to  decisions 
on  injury  assessment,  restoration 
activities  or  other  use  of  natural 
resources  damage  recoveries  obtained 
by  the  governments. 

The  Trustee  Council  consists  of 
representatives  of  the  State  of  Alaska 
Attorney  General;  Commissioner  of  the 
Alaska  Department  of  Fish  and  Game; 
Commissioner  of  the  Alaska  Department 
of  Environmental  Conservation;  the 
Secretary  of  the  Interior;  the  Secretary  of 
Agriculture;  and  the  Administrator  of 
the  National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce.  Appointment  to  the  Public 
Advisory  Group  will  be  made  by  the 
Secretary  of  the  Interior  with 
unanimous  approval  of  the  Trustees. 

The  Pubhc  Advisory  Group  consists 
of  17  members  representing  the  public 
at  large  (5  members)  and  the  following 
special  interests:  aquaculture, 
commercial  fishing,  commercial 
tourism,  forest  products,  environmental, 
conservation,  local  government.  Native 
landowners,  recreating  users,  sport 
hunting  and  fishing,  subsistence,  and 
science/academic.  Two  additional  ex 
officio  non-voUng  members  are  from  the 
Alaska  State  House  of  Representatives 
and  the  Alaska  State  Senate. 

Nominees  need  to  submit  the 
following  information  to  the  Trustee 
Council: 

1.  A  biographical  sketch  (education, 
experience,  address,  telephone); 

2.  Information  about  the  nominee's 
knowledge  of  the  region,  peoples  or 
principal  economic  and  social  activities 
of  the  area  affected  by  the  T/V  Exxon 
Valdez  oil  spill,  or  expertise  in  pubHc 
lands  and  resource  management; 

3.  Information  about  the  nominee's 
relationship/involvement  (if  any)  with 
the  principal  interest  to  be  represented; 

4.  A  statement  explaining  any  imique 
contributions  the  nominee  will  make  to 
the  PubUc  Advisory  Group  and  why  the 
nominee  should  be  appointed  to  serve 
as  a  member; 

5.  Any  additional  relevant 
information  that  would  assist  the 
Trustee  Council  in  making  a 
recommendation;  and 

6.  A  disclosure  statement  of  any 
potential  conflict  of  interest.  Pubhc 
Advisory  Group  members  and  their 
alternates  are  chosen  to  represent  a 
broad  range  of  interests.  It  is  possible 
that  action  could  b&  taken  by  the  Pubhc 
Advisory  Group  when  one  or  more  of 
the  members  have  a  direct  personal 
conflict  of  interest  which  would 
prejudice  and  call  into  question  the 
entire  pubhc  process.  To  avoid  this 


eventuality  and  to  enable  the  Trustee 
Council  to  choose  appropriate 
individuals  as  members  and/or 
alternates  to  members,  it  is  necessary 
that  each  nominee  provide  the  following 
information  with  their  information 
packet.  If  the  answer  to  any  of  these 
questions  is  yes,  please  provide  a  brief 
explanation  of  your  answer.  A  yes  will 
not  necessarily  preclude  any  nominee 
from  being  appointed  to  serve  on  the 
Public  Advisory  Group. 

a.  Do  you,  yoLU  spouse,  children,  any 
relative  with  whom  you  live  or  your 
employer  have,  or  are  you  defending,  a 
claim  filed  before  any  court  or 
administrative  tribunal  based  upon 
damages  caused  by  the  T/V  Exxon 
Valdez  oil  spill? 

b.  Do  you,  your  spouse,  children,  any 
relative  with  whom  you  live  or  your 
employer  ovra  any  property  or  interest 
in  property  which  has  been,  or  is  likely 
to  be,  proposed  for  acquisition  by  the 
Trustee  Council? 

c.  Have  you,  your  spouse,  children, 
any  relative  with  whom  you  Uve  or  your 
employer  submitted,  or  likely  will 
submit,  a  proposal  for  funding  by  the 
Trustee  Council,  or  be  a  direct 
beneficiary  of  such  a  proposal? 

d.  Do  you  know  of  any  other  potential 
actions  of  the  Trustee  Council  or  the 
PubUc  Advisory  Group  to  have  a  direct 
bearing  on  the  financial  condition  of 
yourself,  your  spouse,  children,  other 
relative  with  whom  you  hvex)r  your 
employer? 

Dated:  August  31, 1994. 
lonathui  P.  Deason, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

IFR  Doc.  94-22129  Filed  9-7-94;  8:45  am) 

BILLING  CODE  4310-RQ 


Bureau  of  Land  Management 

tMT-064-4333-04] 

Off-Road  Vehicle  Designation 

agency:  Department  of  the  hiterior. 
Bureau  of  Land  Management. 
ACTION:  Notice  to  Umit  off-road  vehicle 
use  on  public  lands. 


SUMMARY:  Notice  is  hereby  given  that 
beginning  September  1, 1994,  the  use  of 
off-road  vehicles  (ORV)  is  limited  on 
pubhc  lands  south  of  Glasgow  in  Valley 
County,  Montana.  This  will  be  in  effect 
during  the  bird  and  big  game  hunting 
seasons  as  established  by  the  Montana 
Department  of  Fish,  WiJdhfe,  and  Parks 
in  accordance  with  the  authority  and 
requirements  of  regulation  43  CFR 
8364.1. 


DATES:  This  designation  will  only  be  in 
effect  between  September  1,  1994  and 
November  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Holbert.  Valley  Resource 
Area  Manager.  Bureau  of  Land 
Management  (BLM),  Route  1.  Box  4775, 
Glasgow,  MT  59230. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  has 
entered  into  a  Block  Management 
Agreement  (BMA)  with  Page- Whitman 
Ranches  of  south  Valley  County, 
Montana,  and  the  Montana  Department 
of  Fish,  Wildhfe.  and  Parks  for  the  1994 
hunting  season.  The  BMA  has  been 
expanded  to  include  approximately 
80,000  acres  of  private,  state,  and 
federal  land.  Private  lands  will  have 
some  road  restrictions.  The  finalized 
version  of  the  Judith/Valley/Phillips 
Resource  Management  Plan  outlines 
seasonal  vehicle  travel  routes  on  federal 
land  which  is  in  effect  for  the  1994 
hunting  season. 

Hunting  within  the  described  area 
will  be  subject  to  the  following  rules: 

1.  Vehicles  must  stay  on  numbered  roads. 
If  no  sign  is  visible,  that  road  should  be 
considered  closed.  All  open  roads  are 
designated  on  the  Block  Management  Area 
map. 

2.  Off-road  vehicle  travel  is  prohibited.  An 
exceptionio  this  rule  will  be  allowed  for  the 
retrieval  of  downed  big  game  animals  only. 
You  may  be  requested  to  return  to  the  kill 
site  by  enforcement  personnel.  The  most 
direct  and  least  damaging  route  to  your 
downed  animal  should  be  used. 

3.  Camping  is  allowed  on  all  BLM  land  (14 
day  limit)  and  at  private  land  camping  areas 
located  at  the  Cottonwoods,  the  Square  Butte 
Corrals,  and  the  Timber  Creek  Camp. 

4.  All  gates  should  be  left  as  found,  unless 
signed  as  open  or  closed. 

5.  Littering  is  prohibited. 

The  Block  Management  area  is 
described  as  all  lands  within  the  Square 
Creek,  Desert  Coulee,  Taylor  Coulee. 
Sheep  Shed  and  Stone  House  pastures 
of  the  Carpenter  Creek  allotment.  Legal 
description  of  the  public  lands  within 
the  block  management  area  are  as 
follows: 

All  or  portions  of  the  following 
sections  in  Valley  County,  Montana: 

T.  25  N.,  R.  34  E.,  Sections  2,  3.  4,  9  through 

15,  Z2  through  27,  34,  35,  and  36. 
T.  25  N.,  R.  35  E.,  Sections  18,  19,  25  through 

36. 
T.  25  N..  R.  36  E..  Sections  28  through  33. 
T.  24  N.,  R.  36  E.,  Sections  4  through  8. 17. 

18,  30  through  34. 
T.  24  N.,  R.  35  E.,  Sections  all. 
T.  24  N.,  R.  34  E.,  Sections  1,  2,  11  through 

15, 19  through  36. 
T.  23  N.,  R.  34  E.,  Sections  1  through  5.  and 

10  through  14. 
T.  23  N.,  R.  35  E..  Sections  1  through  18. 
T.  23  N..  R.  36  E.,  Sections  2  through  11,  and 

14  through  18. 
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Dated:  August  26. 1994. 
David  L.  Man. 

District  Manager. 

(FR  Doc.  94-22048  Filed  9-7-94:  8:45  ami 

BlUmO  CODC  4310-ON-P 

[UT-942-4212-13;  UTU-71245;  4-00152] 

Land  Acquisition;  Utah 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  informs  the  public 
of  the  acquisition  of  2.286.02  acres  of 
private  land.  This  action  also  opens  the 
reconveyed  land  to  appropriation  under 
the  public  land  laws. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Crocker,  Bureau  of  Land 
Management,  Utah  State  Office,  324 
South  State  Street,  P.O.  Bo.x  45155,  Salt 
Lake  City,  Utah  84145-0155.  801-539- 
4118. 

SUPPLEMENTARY  INFORMATION: 

1.  The  United  States  has  acquired  the 
surface  estate  of  2.286.02  acres  of 
private  land  pursuant  to  Section  205 
and  307(c)  of  the  Act  of  October  21, 
1976  (90  Stat.  2755:  43  U.S.C.  1715).  A 
description  of  the  acquired  land  is  as 
follows: 

Salt  Lake  Meridian 

T.  12S..R.  24E.. 
Sec.  13.  SV2NEV«.  SEV4NU'V4.  N'  l-SE'A; 
Sec.  34.  NEV4SEV<: 
Sec.  35.  NVVV4SWV4; 
Sec.  36.  All. 

Sec.  18.  SWV4NEV4;  SViN\VV4,  S\V'/4: 

Sec.  19,  NVVV4. 
T.  13S..24.E.. 

Sec.  3.  NV2SWV4; 

Sec.  35.  EV2SWV4.  S\VV4SEV4. 
T.  14S..24E.. 

S«c.  1.  SWASWV*.  SEV4SWV4; 

Sec.  2,  Lot  2,  SW'ANE'A,  NV2SE'/4. 
SEV«SEV4; 

Sec.  12.  SWV4NEV4.  NVL.NVVV4.  SE'ANW',,. 
WV2SEV4.  SEV4SEV4; 

Sec.  13.  NV^NE'A,  SEV,NEV4. 
T.  14  S..  R.  25  E., 

Sec.  18,  lots  2  and  S. 

Containing  2.286.02  acres. 

2.  At  8:00  a.m.,  on  October  11.  1994. 
"the  lands  described  in  paragraph  1  will 


be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:00  a.m.  on 
October  11, 1994,  shall  be  considered  as 
simuhaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  The  purpose  of  this  acquisition  was 
te  acquire  riparian  lands  and  associated 
water  rights. 
Teresa  L.  Catlin, 

Chief.  Bmnch  of  Lands  and  Minenils 
Operations. 
IFR  Doc.  94-22047  Filed  9-7-94;  8:45  am) 

BILUNG  COOe  4310-OO-M 


Fish  and  Wildlife  Service 

Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  (EA)  for 
Proposed  Protection  of  Additional 
Habitat  for  the  Shiawassee  National 
Wildlife  Refuge  in  Saginaw  County, 
Michigan 

AGENCY:  Fish  and  Wildlife  Ser\ice. 

Interior. 

ACTION:  Notice.  - 

SUMMARY:  This  Notice  advises  the  pubHc 
that  the  U.S.  Fish  and  Wildlife  Ser\'ice 
(Ser\ice)  intends  to  prepare  an  EA  for  a 
proposal  to  protect  additional  habitat  for 
the  existing  9,042-acre  Shiawassee 
National  Wildlife  Refuge  (Refuge).  The 
Refuge  is  located  at  the  confluence  of 
the  Shiawassee.  Cass  and  Tittabawassee 
Rivers,  adjacent  to  the  Saginaw 
metropolitan  area  in  Saginaw  County,  in 
Michigan's  Lower  Peninsula. 

The  EA  will  evaluate  four  preliminary 
alternatives  on  the  basis  of  their 
biological  and  socioeconomic  impacts. 
Preparation  of  the  EA  is  in  response  to 
issues  presented  at  meetings  with 
officials  of  the  townships  of  Bridgeport. 
James,  Saginaw.  Spaulding,  and 
Thomas,  with  officials  of  the  City  of 
Saginaw  and  Saginaw  County,  and  with 
individual  landowners  in  the  area 
surrounding  the  existing  Refuge. 

This  Notice  is  being  furnished  as 
required  by  the  National  Environmental 


Policy  Act  (NEPA)  Regulations  (40  CFR 
1501.7)  to  obtain  further  suggestions 
and  information  from  other  agencies 
and  the  public  on  the  scope  of  issues  to 
be  addressed  in  the  EA.  Comments  and 
participation  in  this  scoping  process  are 
Welcomed. 

DATES:  Written  comments  should  be 
received  by  October  11, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Bishop  Henry 
Whipple  Federal  Building,  1  Federal 
Drive,  Fort  Snelling,  Minnesota  55111- 
4056;  Attention:  Stanley  Jackowicz,  RE- 
AP. Proposal  documents  are  available 
for  public  inspection  during  normal 
business  hours  at  the  Shiawassee 
National  Wildlife  Refuge  headquarters. 
6975  Mower  Road,  Saginaw.  Michigan 
48601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Spencer,  Refuge  Manager  at  (517) 
777-5930. 

SUPPLEMENTARY  INFORMATION:  The 
Service  proposes  to  protect 
approximately  7,635  acres  of  additional 
habitat  in  association  with  the  existing 
Shiawassee  National  Wildlife  Refuge        | 
(Refuge)  located  along  the  Saginaw  i 

River  in  the  east-central  portion  of 
Michigan's  Lower  Peninsula.  This 
additional  protection  is  proposed  to 
restore,  protect  and  manage  bottomland 
and  upland  habitat  that  would  support 
the  existing  Refuge  and  Iributarj- 
watersheds  of  the  Saginaw  River. 
Historically  the  area  was  predominantly 
lowland  hardwood  forest,  upland  forest, 
.emergent  marsh,  and  scattered  areas  of 
lakeplain  prairie.  The  propo.sal  is  also 
meant  to  provide  areas  of  lakeplain 
prairie  and  emergent  marshes  that  are 
either  lacking  or  under-represented  on 
the  existing  Refuge.  This  would  help  to 
restore  the  habitat  and  wildlife  diversity 
the  area  once  supported.  The  proposal 
is  also  meant  to  protect  the  lower 
reaches  of  the  Cass,  Tittabawassee  and 
Shiawassee  River  watersheds  that  feed 
and  support  the  existing  refuge  and  the 
Saginaw  Bay  of  Lake  Huron. 

The  purposes  of  additional  habitat  for 
the  Shiawassee  National  WildUfe  Refuge 
are  to: 


1.  Protect  and  restore  bottomland 
hardwood  forest  habitat. 

2.  Protect  and  restore  floodplain 
wetlands. 

3.  Protect  and  maintain  the  biological 
diversity  of  the  area  by  preserving  the 
native  habitats  and  associated  migratory 
and  resident-wildlife. 

4.  Facilitate  the  conservation  of 
resources  in  the  watersheds  that  support 
the  refuge. 

5.  Provide  for  recreational, 
environmental,  and  interpretative 
opportunities  to  the  surrounding 
communities  and  the  general  public. 

6.  Improve  fisheries  through 
protection  and  restoration  of  wetlands. 

7.  Increase  bank  fishing  opportunities 
near  existing  trails  and  roads. 

8.  Establish  a  visitor  center  or  visitor 
contact  station  adjacent  to  Interstate  75 
to  orient  the  visiting  public. 

Prim.iry  alternatives  to  be  considered 
.  in  preparation  of  the  EA  are: 

1.  No  Action — Rely  on  existing 
Federal.  State,  and  local  government 
laws,  regulations,  and  ordinances  to 
protect  resources. 

2.  Private  Lands  Agreemenls—ReW  on 
a  program  of  technical  outreach 
sponsored  by  the  Service  and  Michigan 
Department  of  Natural  Resources  to 
assi.st  Landowners  in  the  restoration  and 
enhancement  of  wildlife  and  fish 
habitats  in  the  area.  The  area  would 
encompass  7,635  acres  along  the  Cass. 
Shiawassee  and  Tittabawassee  Rivers. 

3.  Acquisition  of  7.635  acres  hv 
Service  as  an  Addition  to  the 
Shiawassee  National  Wildlife  Befuge— 
Under  this  alternative,  the  Service 
would  use  acquisition  of  fee  title, 
easements,  and  leases  from  willing 
sellers,  subject  to  appropriated  funds  to 
add  to  the  existing  Shiawassee  National  - 
Wildlife  Refuger 

4.  Acquistion  of  5,688  acres  by  Serxice 
as  an  Addition  to  the  Shiawassee 
National  Wildlife  Befuge— Under  this 
alternative,  the  Service  would  use 
acquisition  of  fee  title,  easements,  and 
leases  from  willing  sellers  along  the 
lower  reaches  of  the  Cass,  Shiawassee, 
and  Tittabawassee  Rivers,  subject  to 
appropriated  funds  to  add  to  the 
existing  Shiawassee  National  Wildlife 
Refuge. 


At  this  time  the  Service  does  not  have 
a  preferred  alternative,  the  major  issues 
expected  include  Service  acquisition 
policy,  effects  on  the  tax  base,  loss  of 
cropland,  maintenance  of  existing 
ditches  and  dikes,  effects  on  adjacent 
cropland,  loss  of  residential 
development,  fire  protection 
responsibilities,  and  maintenance  of 
township  roads. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4371  et  seq.),  NEPA 
Regulations  (40  CFR  1500-1508),  other 
appropriate  Federal  regulations,  and 
.Ser\ice  procedures  for  compliance  with 
those  regulations. 

The  Draft  EA  will  be  made  available 
to  the  public  on  or  before  January  1, 
1995.  Public  meetings  will  then  be 
announced  and  held  to  solit  it 
additional  comments  for  preparing  the 
Final  EA. 

Mar\in  E.  Moriarty, 

Acting  Regional  Director. 

IFR  Doc.  94-22049  Filed  9-7-94;  845  ami 

BILUNG  COOE  431»-S5-M 


National  Park  Service 

Meeting:  Committee  for  the 
Preservation  of  the  White  House 

In  compliance  with  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  of  a  meeting  of  the 
Committee  for  the  Preservation  of  the 
White  House.  The  meeting  will  be  held 
at  the  Old  Executive  Office  Building. 
Washington.  DC  at  1  p.m..  Thursday, 
September  29, 1994.  It  is  expected  that 
the  agenda  will  include  policies,  goals 
and  long  range  plans.  The  meeting  will 
be  open,  but  subject  to  appointment  and 
security  clearance  requirements, 
including  clearance  information  by 
September  22, 1994. 

Inquires  may  be  made  by  calling  the 
Committee  for  the  Preservation  of  the 
White  House  between  9  a.m.  and  4  p.m., 
weekdays  at  (202)  619-6344.  Written 
comments  may  be  sent  to  the  Executive 
Secretary,  Committee  for  the 
Preser\'ation  of  the  White  House,  1100 


Ohio  Drive,  SW.,  Wa.shington,  DC 
20242. 

Dated:  August  18, 1994. 
James  I.  McDanieL 

Executive  Secrtftary,  Committee  for  the 
Preser\ation  of  the  White  House. 
!FR  Djk:.  94-22184  Filed  9-7-94;  8:45  ami 
BILUNG  CODE  43ia-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  27,  1994.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  wTitten 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service,  P.O.  Box  37127. 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
September  23,  1994. 
Antoinette  J.  Lee, 

Acting  Chief  of  Registration,  National 
Register. 

ARIZONA 

Pima  County 

Hughes.  Sam.  Meightyorhood  Historic  District. 
Roughly  t)ounded  by  E.  Speedwav  Blvd.. 
N.  Campbell  Ave..  E.  7th  St.  and  N.  Bentley 
.Ave..  Tucson.  94001164 

CALIFORNIA 

San  Diego  County 

Ramono  Town  Hall.  729  Main  St..  Ramona. 
94001161 

Tuolumne  County 

Hotel  Charlotte,  18736  Main  St.  ((lA  120). 
Groveland.  94001162 

IOWA 

Page  County 

Goldenrod  Schoolhouse,  1600  S.  16th  St.. 
Clarinda.  75000697 

MARYLAND 

Baltimore  Independent  City 

Alberti,  Brink  8-  Co.,  Building  (Cast  Iron 
Architecture  of  Baltimore  MPSI.  322  W. 
Baltimore  St.,  Baltimore  (Independent 
City).  94001167 


JMI 
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Gaucher  College  Historic  District,  Old 
(Boundary  Increase),  Roughiy  bounded  by 
W.  25th  St..  Guilford  Ave..  North  Ave.  and 
Howard  St.,  Baltimore  (Independent  City). 
94001163 

Johnston  Building  (Cast  Iron  Architecture  of 
Baltimore  KfPS).  26-30  S.  Hovrard  St., 
Baltimore  (Independent  City),  94001166 

TEXAS  -     . 

Harris  County 

Morgan  s  Point  Historic  District.  89-835 
BayTidge  Rd.  and  300-322  Vinsonia. 
Morgan's  Point  94001160 

Travis  County 

Mayfwid-Gutsch  Estate.  350S  W.  3Sth  St. 
Austin,  94001159 

WASHINGTON 

King  County 

Mukai  Coid  Process  Fniit  Barrelling  Plant. 
Address  Restricted.  Vashon  vicinity, 
94001165 

WISCONSIN 

Dane  County 

Skindrud.  Eric  and  Jerome.  Farm.  3070  Tomti 
Hall  Rd..  Springdale,  94001156 

Grant  County 

Young.  John.  House.  323  S.  Wisconsin  Ave.. 
Muscoda.  94001157 

Milwaukee  County 

Wisconsin  Consistory  Building,  790  N.  Van 
Buren  St.,  Milwaukee,  94001158 

[FR  Doc.  94-22084  Filed  9-7-94;  8:45  am] 
BIUJNQ  CODE  <31»-7»-M 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

Pnvestlgation  No.  731-TA-719 
(Preliminary)] 

CartKNi  Steel  Pipe  Nipples  From 
Mexico 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
719  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1673b(a))  to  determine  whether  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Mexico  of  carbon  steel 
pipe  nipples,  provided  for  in 
subheading  7307.99.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 


in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  October  17. 
1994. 

For  fiuther  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  apphcation,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  B  (19  CFR  part  207), 

EFFECTIVE  DATE:  August  31.1 994. 

FOR  FURTHER  MFOIHIIATION  CONTACT: 
Tedford  Briggs  (202-205-3181).  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8.1). 

SUPPLEMENTARY  INFOftMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on  Atigust 
31. 1994.  by  the  U.S.  Pipe  Nipples 
Group,  an  ad  hoc  trade  association 
consisting  of  five  domestic  producers  of 
carbon  steel  pipe  nipples.' 

Participation  in  the  Investigatioo  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  af^er  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  pubhc  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 


'  Member  firms  are  AAA  Pipe  &  Nipple  Co..  Inc.. 
Milwaukee,  WI;  Beck  Manufacturing  Inc.. 
Waynesboro,  PA:  Grinnell  Corp.,  Exeter,  NH; 
Missouri  Pipe  Fittings  Co..  St.  Louis,  MO:  and 
Seminole  Tubular  Products  Co..  Houston,  TX. 


Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  September  21, 1994.  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW..  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Tedford 
Briggs  (202-205-3181)  not  later  than 
September  19. 1994,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Suhmissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  befcffe  September  26. 1994,  a 
written  brief  containing  information  and 
argiunents  pertinent  to  the  subject 
matter  of  the  investigation.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI.  they  must  ^ 
conform  with  the  requirements  of 
§§  201.6.  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and    . 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  acciept  a 
document  for  fiUng  without  a  certificate 
of  service. 


Authority:  This  investigation  is  l>eing 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  Vn.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules. 

Issued:  September  1, 1994- 

By  order  of  the  Conunission. 
Donna  R.  Koehnke, 
Secretory. 
IFR  Doc.  94-22178  Filed  9-7-94;  8:45  ami 

BILUNQ  CODE  702(M>2-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgation  No.  751-TA-16] 

Ceiling  Fans  From  the  People's 
Republic  of  China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Termination  of  investigation. 

SUMMARY:  On  Augiist  26,  1994.  the 
Commission  received  a  letter  from 
petitioner  in  the  subject  investigation 
(Encon  Industries,  Inc.)  withdrawing  its 
petition.  Accordingly,  pursuant  to 
§  207.40(a)  of  the  Commission's  Rules  of 
Practice  and  Procediue  (19  CFR 
207.40(a)),  the  antidumping  review 
investigation  concerning  ceiling  fans 
from  the  People's  Republic  of  China 
(investigation  No.  751-TA-16)  is 
terminated. 

EFFECTIVE  DATE:  August  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tedford  Briggs  (202-205-3181),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobifity 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  rontact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8.1). 

Authority:  This  investigation  is  being 

.  terminated  under  authority  of  the  Tariff  Act 

of  1930,  title  VII.  This  notice  is  published 

pursuant  to  §  207.40  of  the  Commission's 

rules  (19  CFR  207.40).  _        . 

Issued:  August  31, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  94-22179  Filed  9-7-94;  8:45  am] 
BILUNO  CODE  7020-02-P 
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pnvestlgation  No.  337-TA-367] 
Investigation 

In  the  Matter  of  Certain  Facsimile 
Machines  and  Components  Thereof. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U,S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
August  1, 1994,  imder  section  337  of  the 
Tariff  Act  of  1930.  as  amended.  19 
U.S.C.  1337,  on  behalf  of  Ricoh 
Company.  Ltd.,  1-3-^,  Nakamagome. 
Ohta-ku.  Tokyo  143.  Japan  and  Ricoh 
Corporation,  5  Dedrick  Place,  West 
Caldwell,  New  Jersey  07006.  A 
supplement  to  the  complaint  was  filed 
on  August  22, 1994,  and  an  amended 
complaint  was  filed  on  August  25.  1994. 
The  complaint,  as  supplemented  and 
amended,  alleges  violation  of  section 
337  in  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale  within  the  United  States  after 
importation  of  certain  facsimile 
machines,  by  reason  of  alleged 
infringement  of  claims  1.  5  and  7-10  of 
U.S.  Letters  Patent  4,249,216  and  claims 
1.  2,  4.  8  and  10  of  U.S.  Letters  Patent 
4.494.149.  and  that  there  exists  an 
industry-in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street,  S.W..  Room 
112.  Washington.  D.C.  20436.  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
-R.  Stevens.  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-205-2579. 
AUTHORITY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  section  210.10  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  59  Fed.  Reg.  39020,  39043 
(Aug.  1, 1994). 

SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 


International  Trade  Commission,  on 
August  30, 1994,  ORDERED  THAT— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  section  337(a)(1)(B)  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  facsimile  machines  or 
components  thereof,  by  reason  of 
alleged  infringement  of  claims  1.  5,  7,  8, 
9.  or  10  of  U.S.  Letters  Patent  4,249.216 
or  claims  1.  2,  4,  8,  or  10  of  U.S.  Letters 
Patent  No.  4,494,149,  and  whether  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 
Ricoh  Company,  Ltd.,  1-3-6, 

Nakamagome.  Ohta-ku.  Tokyo  143. 
Japan 
Ricoh  Corporation,  5  Dedrick  Place. 
West  Caldwell,  New  Jersey  07006 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  ser\'ed: 
Samsung  Electronics  Co.,  Ltd.,  Samsung 

Main  Building  250.  Taepyung  Ro. 
2GA,  Chung-ku.  Seoul.  Korea 
Samsung  Electronics  America  Inc..  105 
Chalenger  Road,  Ridgefield  Park.  New 
Jersey  07660 

(C)  Kent  R.  Stevens,  Esq.,  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street,  SW..  Room  401-L.  Washington. 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  59  FR  39020,  39045  (Aug.  1, 
1994).  Pursuant  to  §§  201.16(d)  and 
210.13(a)  of  the  Commission's  Rules,  19 
CFR  201.16(d)  and  59  FR  39020.  39045 
(Aug.  1.  1994),  such  responses  will  be 
considered  by  the  Commission  if 
received  no  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  lime  for  submitting 
responses  to  the  C9mplaint  will  not  be 
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granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  tiie 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Conunission.  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 

Issued:  September  2, 1994. 
Donna  R.  Koehnlce, 
Secretary. 

[FR  Doc.  94-22180  Filed  9-7-94;  8:45  ami 
BILLING  CODE  7B20-02-P 


pnvestlgation  No.  120fr-4] 

Proposed  Modifications  to  th« 
Harmonized  Tariff  Scfwduto  of  ttie 
United  States,  Pursuant  to  Section 
1205  of  ttw  Omnit)U8  Trade  and 
Conipelitiveness  Act  of  1988 

AGENCY:  United  States  International 
Trade  Commission. 


ACTION:  histitution  of  investigation. 

EFFECTIVE  DATE:  September  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  A.  Rosengarden,  Director,  Office 
of  Tariff  Affairs  and  Trade  Agreements 
(O/TA&TA)  (telephone  202-205-2592) 
or  Leo  A.  Webb,  Attorney  (O/TA&TA) 
(202-205-2599),  U.S.  International 
Trade  Commission,  Washington,  DC 
20436. 

BACKGROUND  AND  SCOPE  OF 
INVESTIGATION:  On  September  1, 1994, 
the  Commission  instituted  investigation 
No.  1205-4,  Proposed  Modifications  to 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  Pursuant  to  Section  1205 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  Section 
1205  directs  the  Commission  to  keep  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  continuous 
review  and  to  recommend  modifications 
to  the  HTS  (1)  when  amendments  to  the 
International  Convention  on  the 
Harmonized  Commodity  Description 
and  Coding  System  (Harmonized 
System  or  HS)  are  recommended  by  the 
Customs  Cooperation  Council  (CCC)  for 
adoption,  and  (2)  as  other  circumstances 
warrant.  Section  1205(a)(2)  further 
directs  the  Commission  to  recommend 
such  modifications  to  the  HTS,  as  the 
Conmiission  considers  necessary  or 
appropriate,  to  promote  the  imiform 
application  of  the  Convention  and 
particularly  the  Annex  thereto. 

On  July  5, 1994.  the  Commission 
received  a  letter  from  the  Commissioner 


of  Customs  requesting  that  the 
Commission  take  action  under  section 
1205(a)(2)  with  respect  to  the 
classification  of  petroleum  jelly  put  up 
for  retail  sale.  The  letter  notes  that  the 
Harmonized  System  Committee  of  the 
CCC  has  determined  that  such 
petroleum  jelly  is  provided  for  in 
subheading  3304.99  of  the  HS.  The 
letter  further  notes  that  the  United 
States  Customs  Service  presently 
classifies  such  petroleum  jelly  under 
subheading  2712.10  of  the  HS.  However, 
in  the  interest  of  xmifonnity  of 
apphcation  of  the  Harmonized  System 
Convention,  the  Customs  Service  has 
requested  that  the  Commission 
recommend  «uch  modifications  of  the 
HTS  to  the  President  as  will  permit  the 
Customs  Service  to  classify  this  product 
imder  the  HTS  in  accordance  with  the 
CCC  decision  while  maintaining  the 
currently  applied  rate  of  duty. 

Accordingly,  the  Commission  is 
considering  a  recommendation  to  the 
President  that  the  HTS  be  modified:  (1) 
to  create  a  new  subheading  subordinate 
to  subheading  3304.99;  and  (2)  to  add  a 
new  Additional  U.S.  Note  to  Chapter  27. 
The  new  subheading  in  Chapter  33 
would  provide  for  petroleum  jelly  put 
up  for  retail  sale  at  the  same  rate  of  duty 
(i.e..  Free  in  columns  1  and  2)  as  is 
presently  the  case  under  HTS 
subheading  2712.10.00.  Proposed  new 
subheading  3304.99.10  would  appear  in 
the  HTS  as  follows— 


"3304  Beauty  or  make-up  preparations .  . 

Other: 
3304.99  Other 

3304.99.10         Petroleum  felly  put  up  for  retail  sale 
3304.99.50  Other  ._ ..„ ;. 


Free  _ ; ."........    Free. 

4.9%  Free  (A*  E,  IL,  J,  MX)  1.9%     75%. 
(CA).". 


JMI 


The  new  Additional  U.S.  Note  to 
Chapter  27  would  read  as  follows: 

"5.  Subheading  2712.10.00  does  not 
include  petroleum  jelly,  suitable  for  use 
for  the  care  of  the  skin,  put  up  in 
packings  of  a  kind  sold  by  retail  for  such 
use  (subheading  3304.99.10).". 

The  intent  of  this  proposal  would  be 
to  permit  the  Customs  Service  to 
classify  such  petroleum  jelly  in  a 
manner  consistent  with  the  decision  of 
the  Harmonized  System  Committee  of 
the  CCC  while  maintaining  the  currently 
applied  rate  of  duty. 
WRITTEN  SUSMSSiONS:  hiterested  parties, 
including  other  Federal  agencies,  are 
invited  to  submit  written  statements 
concerning  the  subject  of  this 
investigation.  Each  statement  must  be 
submitted  by  not  later  than  October  19, 
1994.  in  order  to  be  considered  by  the 
Commission.  Commercial  or  financial 


information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary.  United 
States  International  Trade  Commission, 
500  E  Street  SW.,  Washington.  DC 
20436. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-2648. 


By  order  of  the  Commmioa. 

Issued:  September  2, 1994. 
Donna  R.  KoelinkB, 
Secretary. 
[FR  Doc.  94-22181  Filed  9-7-94:  8:45  am| 

BILUNQ  CODE  r02»-M-P 

[Investigations  Nos.  731-TA-678  through 
682  (F)nal)] 

Stainless  Steei  Bar  From  Brazil,  India, 
Italy,  Japan,  and  Spain 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of 
final  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-678  through  682  (Final)  under 


section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act)  to 
determine  whether  em  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Brazil,  India, 
Italy,  Japan,  and  Spain  of  stainless  steel 
bar,  provided  for  in  subheadings 
7222.10.00,  7222.20.00,  and  7222.30.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.' 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commissioner's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  August  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
McClure  (202-205-3191),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiUty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8.1). 

SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  as  a  result  of 
affirmative  preliminary  determinations 
by  the  Department  of  Commerce  that 


'  The  imported  stainless  steel  bar  covered  by 
these  investigations  comprises  articles  of  stainless 
steel  in  straight  lengths  that  have  been  either  hot- 
rolled,  forged,  turned,  cold-drawn,  cold-rolled,  or 
otherwise  cold-finished,  or  ground,  having  a 
uniform  solid  cross  section  along  their  whole  length 
in  the  shape  of  circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles,  hexagons, 
octagons,  or  other  convex  polygons.  Except  as 
speciHed  above,  the  term  does  no\  include  stainless 
steel  semiflnished  products,  cut-to-length  flat-rolled 
products  (i.e.,  cut-to-length  rolled  products  which 
if  less  than  4.75  mm  in  thickness  have  a  width 
measuring  at  least  10  times  the  thickness,  or  if  4.75 
mm  or  more  in  thickness  having  a  width  which 
exceeds  150  nun  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-fomwd  products  in  coils, 
of  any  uniform  solid  cross  section  along  their  whole 
length,  which  do  not  conform  to  the  definition  of 
flat-rolled  products),  and  angles,  shapes,  or 
sections.  Stainless  steel  bar  includes  cold-finished 
stainless  steel  bars  that  are  turned  or  ground  in 
straight  lengths,  whether  produced  from  hot-rolled 
bar  or  from  straightened  and  cut  rod  or  wire,  and 
reinforcing  bars  that  have  indentations,  riba, 
grooves,  or  other  deformations  produced  during  the 
rolling  process. 


imports  of  stainless  steel  bar  fi'om 
Brazil,  India,  Italy,  Japan,  and  Spain  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C. 
§  1673b).  The  investigations  were 
requested  in  a  petition  filed  on 
December  30, 1993,  by  Al  Tech 
Specialty  Steel  Corp.,  Dunkirk,  NY; 
Carpenter  Technology  Corp.,  Reading, 
PA;  Republic  Engineered  Steels.  Inc., 
Massillon,  OH;  Slater  Steels  Corp.,  Fort 
Wayne,  IN;  Talley  Metals  Technology, 
Inc.,  Hartsville,  SC;  and  the  United 
Steelworkers  of  America,  AFL-CIO/ 
CLC. 

Participation  in  the  investigations  and 
public  service  list. — Persons  wishing  to 
participate  in  the  investigations  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  pubhcation  of 
this  notice  in  the  Federal  Register.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Piu^uant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  final  investigations 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  separate  service  list 
will  be  maintained  by  the  Secretary  for 
those  parties  authorized  to  receive  BPI 
under  the  APO. 

Staff  report. — ^The  prehearing  staff 
report  in  these  investigations  will  be 
placed  in  the  nonpublic  record  on 
December  1, 1994,  and  a  pubfic  version 
will  be  issued  thereafter,  pursuant  to 
section  207.21  of  the  Commission's 
rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  these 
investigations  beginning  at  9:30  a.m.  on 
December  15, 1994,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  December  6, 1994.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 


should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  December  8, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  pubUc  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.23(b)  of  the  Commission's  rules. 
Parties  are  strongly  encouraged  to 
submit  as  early  in  the  investigations  as 
possible  any  requests  to  present  a 
portion  of  their  hearing  testimony  in 
camera. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
section  207.22  of  the  Commission's 
rules;  the  deadline  for  filing  is 
December  8, 1994.  Parties  may  also  file 
written  testimony  in  connection  with 
their  presentation  at  the  hearing,  as 
provided  in  section  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.24  of  the 
Commission's  rules.  The  deadline  for 
fifing  posthearing  briefs  is  December  22, 
1994;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  December  22, 
1994.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  hst),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  vrill  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Corrnnission's  rules. 

Issued:  August  29,  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  94-22182  Filed  9-7-94;  8:45  am) 
BILLING  CODE  TOZft-OZ-P 
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Notice  of  Appointment  of  Individuals  to 
Serve  as  Members  of  Performance 
Review  Boards 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Appointment  of  Individuals  to 
sen'e  as  members  of  Performance 
Review  Boards. 

EFFECTIVE:  August  4. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Micheal  J.  Hillier,  Director  of  Personnel. 

U.S.  International  Trade  Commission 

(202) 205-2651. 

SUPPLEMENTARY  INFORMATION:  The 

Chairman  of  the  U.S.  International 

Trade  Commission  has  appointed  the 

following  individuals  to  serve  on  the 

Commission's  Performance  Review 

Board  (PRB) 

Chairman  of  PRB,  Vice  Chairman  Janet 

A.  Nuzum 
Member.  Commissioner  David  B.  Rohr 
Member.  Commissioner  Carol  T. 

Crawford 
Member.  Commissioner  Lynn  M.  Bragg 
Member.  Lorin  L.  Goodrich 
Memt)er.  Lyn  M.  Schlitt 
Member.  Robert  A.  Rogowsky 
Member.  LjTin  I.  Levine 
Member.  Eugene  A.  Rosengarden 
Member.  Vem  Simpson 
Member.  Peter  Morici 
Member.  Lynn  Featherstone 

Notice  of  these  appointments  is  being 
published  in  the  Federdl  Register 
pursuant  to  the  requirement  of  5  U.S.C. 
4314(c)(4). 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

By  order  of  the  Chairman. 

Issued:  August  26,  1994 
Donna  R.  Koehnke. 
Secretary: 

|FR  Doc  94-22183  Filed  9-7-94;  8:45  am] 
BILLING  CODE  702<M»-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Cooperative  Agreement  for  the 
Administration  of  a  Design  in 
Transportation  National  Awards 
Program 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notification  of  availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  assist  in  implementing  a 
national  awards  program  for  design  in 


transportation.  The  recipient  will:  (1) 
organize  an  announcement  event;  (2) 
distribute  the  call  for  entry  materials;  (3) 
receive  and  catalog  the  entries:  (4)  help 
conduct  the  jury  process;  and  (5)  plan 
and  implement  an  awards  ceremony  in 
Washington,  DC.  Those  interested  in 
receiving  the  Solicitation  package 
should  reference  Program  Solicitation 
PS  94-16  in  their  written  request  and 
include  two  (2)  self-addressed  labels. 
Verbal  requests  for  the  Solicitation  will 
not  be  honored. 

DATES:  Program  Solicitation  PS  94-16  is 
scheduled  for  release  approximately 
September  26, 1994  with  proposals  due 
on  October  26. 1994. 
ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  National 
Endowment  for  the  Arts,  Contracts 
Division,  Room  217, 1100  Pennsylvania 
Ave.,  NVV.,  Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  I.  Hummel,  Contracts  Division, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20506  (202/682-5482). 

William  I.  Hummel. 

Director,  Contracts  and  Procurement  Division. 
|FR  Doc.  94-22044  Filed  9-7-94;  8:45  ami 

BILUNG  CODE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Continuation  of  the  United  States 
Antarctic  Program  (USAP)  Activities 
From  1996  to  2005 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  National  Science 
Foundation  proposes  to  continue  the 
activities  of  the  United  States  Antarctic 
Program  (USAP).  These  activities 
include:  continuation  of  investigator- 
initiated,  merit-reviewed  antarctic 
science  and  education  projects; 
protection  of  the  health  and  safety  of 
US.\P  participants  and  the  antarctic 
environment;  and  implementation  of 
environmental  performance  standards 
and  planning  and  decision  making 
procedures.  Goals  are  to  be  established 
for  the  replacement  of  inefficient  USAP 
buildings,  equipment,  and  fuel  storage 
and  transfer  facilities.  In  addition,  the 
NSF  will  advocate  increased 
partnerships  with  universities,  federal 
agencies,  industry,  and  others  interested 
in  antarctic  science,  education,  and 
engineering  technologies. 

The  Director  of  the  Office  of  Polar 
Programs  of  the  National  Science 
Foundation  intends  to  prepare  an 
environmental  impact  statement,  under 


the  implementing  regulations  of  the    - 
National  Environmental  Policy  Act 
(NEPA),  and  a  comprehensive 
environmental  evaluation,  within  the 
procedures  of  the  Protocol  on 
Environmental  Protection  to  the 
Antarctic  Treaty,  for  the  decision  to 
continue  USAP  activities  in  Antarctica, 
increase  partnerships,  and  establish 
goals  for  infrastructure  replacement. 
This  decision  will  guide  alternative  uses 
of  federal  resources  upon  which  future 
agency  action  will  be  based  during  the 
decade  following  the  publication  of  the 
record  of  decision. 

DATES:  Comments  regarding  this  notice 
of  intent  will  be  of  most  use  to  the 
planning  team  if  they  are  received 
before  October  30, 1994. 

The  final  environmental  impact 
statement  is  expected  to  be  available  in 
August,  1995.  The  record  of  decision  is 
expected  to  be  available  in  October, 
1995. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Robert  S.  Cunningham. 
Office  of  Polar  Programs,  Room  755 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Cunningham,  Peter  Karasik,  or 
Allison  Cook  at  the  Office  of  Polar 
Programs,  National  Science  Foundation 
TEL:  (703)  306-1031,  FAX:  (703)  306- 
0139,  EMAIL:  rcunning@nsf.gov 

SUPPLEMENTARY  INFORMATION: 

History  of  the  United  States 
Involvement  in  Antarctica 

The  United  States  has  been  active  in 
Antarctica  since  its  discovery  and 
exploration  in  the  1800's.  Since  the 
1950's.  the  United  States  has  played  a 
crucial  role  in  building  the  international 
cooperation  necessary  for  establishing  a 
peaceful,  non-exploitative  human 
presence  on  the  Earth's  last 
undeveloped  continent.  Through  the 
Antarctic  Treaty,  which  went  into  effect 
with  12  original  member  nations  in 
1961.  the  United  States  and  40  other 
nations  have  agreed  to  avoid 
militarization  or  conflict  over  territorial 
claims  in  the  Antarctic  Treaty  Area,  the 
area  of  the  earth  from  the  South  Pole  to 
60  degrees  south  latitude.  Treaty  nations 
are  dedicated  to  international 
cooperation,  scientific  study,  and 
protection  of  Antarctica's  distinctive 
environment. 

Antarctica,  a  land  mass  98  percent  of 
which  is  ice  and  snow  covered,  is  larger 
than  the  United  States  and  Mexico 
combined  and  is  the  highest,  coldest, 
windiest,  and  driest  of  all  continents. 
Though  it  does  contain  about  70  percent 
of  the  earth's  freshwater,  that  water  is 


locked  in  an  ice  sheet  more  than  a  mile 
thick  across  much  of  the  continent. 

The  majestic  scenery  and  distinctive 
climate,  elevation,  location,  and  natural 
history  of  Antarctica  and  its 
surrounding  oceans  entice  air-and  ship- 
borne  tourists  whose  nimibers  have 
increased  substantially  in  the  last 
decade.  Many  of  these  imique  attributes 
enhance  scientific  investigations  and 
afford  imcommon  educational 
opportimities.  Antarctica  also  provides 
unique  challenges  for  the  application  of 
advanced  engineering  technologies 
applicable  in  remote,  extreme 
environments. 

The  continent  is  an  ideal  laboratory 
for  many  upper  atmosphere  and  space 
science  studies  and,  because  it  has  had 
very  Uttle  human  influence,  is  a 
benchmark  for  recording  the  effects  of 
mankind  on  world  climate  and 
atmospheric  chemistry.  The  ongoing 
studies  of  atmospheric  ozone  depletion 
and  increase  in  carbon  dioxide 
concentrations  are  critical,  world-wide 
environmental  concerns.  At  the  edges  of 
the  continent  and  in  the  antarctic  waters 
where  sustained  plant  and  animal  Ufe  is 
possible,  biological  research  provides 
scientists  with  opportumties  to  develop 
their  skills  and  improve  our  knowledge 
of  the  polar  environment  and  the  effects 
of  human  beings  on  the  Earth's  natural 
processes.  Researchers  are  studying  the 
structure  and  function  of  polar 
ecosystems  and  the  ways  that  organisms 
adapt  to  extreme  conditions.  In  addition 
to  being  valuable  in  its  own  right,  this 
research  may  yield  results  which  will 
improve  the  management  of  living 
resources  in  this  region. 

The  United  States  Antarctic  Program 
(USAP) 

Without  interruption  since  1956, 
Americans  have  conducted  science  and 
education  programs  in  Antarctica.  These 
scientists,  administrators,  and 
supporting  persoimel  make  up  USAP: 
some  2,500  Americans.  Antarctica  has 
no  native  inhabitants  or  infrastructure. 
Three  year-round  research  stations  are 
maintained  by  USAP:  McMurdo, 
Amundsen-Scott  South  Pole,  and 
Palmer  Stations.  In  addition,  from 
October  thought  February,  field  research 
camps  are  established  for  glaciologists, 
earth  scientists,  biologists,  and  other 
scientists.  For  science  and  education 
programs  at  sea.  the  program  has  two 
ice-strengthened  ships,  the  Polar  Duke 
and  the  Nathaniel  B.  Palmer. 

Large,  ski-equipped  LC-130  aircraft, 
operated  by  United  States  Navy  Pilots 
for  the  National  Science  Foimdation, 
provide  logistical  support  within 
Antarctica.  These  durable  aircraft  and 
others  transport  research  teams  to  most 


field  locations  and  ferry  persoimel  from 
staging  areas  in  Christchurch,  New 
Zealand. 

McMurdo  Station,  the  largest  station 
in  Antarctica  and  Antarctica's  most 
southern  port,  is  USAP's  logistics  hub 
and  a  center  for  scientific  studies.  Each 
January,  a  Coast  Guard  icebreaker  breaks 
out  the  sea  ice  and  a  tanker  and  a  cargo 
ship  deUver  a  year's  supply  of  fuel, 
building  materials,  food,  and  scientific 
research  suppUes.  In  1994,  the  year's 
fuel  supply  was  28.4  million  fiters  (7.5 
million  gallons)  half  of  which  was  used 
for  USAP  aircraft.  During  the  1993/1994 
austral  summer,  6.1  miUion  kilograms 
(13,500,000  pounds)  of  cargo  were 
delivered  by  vessel  and  1.4  milhon 
kilograms  (3.050.000  pounds)  were 
dehvered  by  air  to  Antarctica.  During 
the  October  through  February  austral 
summer  field  season,  the  population  of 
scientists  and  support  personnel  at 
McMurdo  Station  is  near  1,200.  In 
February,  the  last  transport  plane  of  the 
season  leaves  a  wintering  population  of 
about  230.  Except  for  an  airdrop  at 
midwinter  in  late  Jime  and  a  few  flights 
in  August,  scientists  and  support 
personnel  are  isolated  imtil  October. 

The  Amundsen-Scott  South  Pole 
Station,  at  the  geographic  south  pole,  is 
built  on  the  slowly  moving  antarctic  ice 
sheet.  The  station,  suppUed  entirely  by 
air  from  McMurdo  Station  1,350 
kilometers  (840  miles)  away, 
accommodates  up  to  125  people  in  the 
austral  simimer.  About  25  people  winter 
over  diuing  the  eight  months  of 
isolation  from  mid-February  through 
October.  The  station  supports 
astronomy,  upper  atmosphere  science, 
meteorology,  glaciology,  and  earth 
sciences  as  well  as  himian  health  and 
behavioral  studies.  Two  hundred  yards 
upwind  of  the  main  station  in  some  of 
the  cleanest  air  on  earth,  a  clean  air 
facihty  monitors  world  backgroimd 
levels  of  atmospheric  carbon  dioxide 
and  trace  manmade  chemicals. 

Palmer  Station,  on  Anvers  Island  just 
west  of  the  Antarctic  Peninsula,  is 
primarily  a  marine  biology  center.  It 
also  supports  upper  atmospheric 
sciences  and  other  studies.  LogisUcally 
separate  from  McMurdo  Station  and  the 
Amundsen-Scott  South  Pole  Station, 
Palmer  enjoys  year-roimd  access  by  ship 
from  South  America,  1200  kilometers 
(750  miles)  north.  The  station  has  two 
major  buildings,  two  fuel  storage  tanks, 
several  smaller  structures,  and  a  dock. 
Population  ranges  from  10  to  43. 

The  National  Science  Foundation  has 
overall  management  responsibihty  for 
USAP  and  United  States  activities  in 
Antarctica.  However,  several  federal 
agencies  have  important  roles  in  the 
United  States  presence  in  Antarctica. 


The  Department  of  Defense  assists  in 
planning  and  provides  logistical  support 
to  USAP.  The  Department  of 
Transportation's  United  States  Coast 
Guard  provides  icebreaker  services  and 
other  assistance  as  required.  The 
Department  of  State  is  responsible  for 
the  formulation  of  foreign  poUcy  and 
foreign  policy  direction  relating  to  the 
development  and  implementation  of  an 
integrated  United  States  program  for 
Antarctica. 

USAP  Activities  in  Antarctica 

USAP  activities  have  steadily 
increased  in  size  and  complexity.  In 
1994.  over  125  individual  projects  were 
supported  by  USAP.  Support  for 
scientists  aboard  research  ships  or 
within  the  antarctic  continent  has 
increased  from  approximately  22,500 
scientist-days  in  1983  to  30,400 
scientist-days  in  1993.  The  number  of 
USAP-supported  scientists  and  students 
in  the  United  States  has  increased  from 
approximately  450  in  1983  to  about  800 
in  1993.  International  cooperation  in 
science  and  logistics  support  has  also 
increased  in  the  last  decade.  Demand  for 
science  and  education  programs  in 
Antarctica  is  also  expected  to  increase 
during  the  next  decade. 

In  addition  to  supporting  increasingly 
important  science  and  education 
programs  in  Antarctica,  a  five-year 
safety,  environment,  and  health  program 
has  enabled  USAP  to  reduce  the  health 
and  safety  risks  to  participants  and 
significanUy  improve  environmental 
protection.  USAP  has  made  significant 
progress  in  the  remediation  of  old  waste 
disposal  sites  and  in  the  removal  of 
wastes  from  Antarctica.  For  example, 
3,630.000  kilograms  (8  million  pounds) 
of  wastes  were  removed  from  Antarctica 
in  1994  with  70  percent  being  managed 
in  the  United  States  through  alternatives 
to  disposal.  Waste  wood,  die  largest 
waste  component  and  40  percent  of  the 
total,  was  chipped  and  used  as  fuel. 
Approximately  30  percent  of  the  wastes 
were  recycled. 

Because  the  science  and  education 
programs  are  increasing  in  size  and 
complexity,  improved  equipment,  more 
spedaUzed  facihties.  additional 
electrical  power,  and  improved 
logistical  support  are  now  required. 
USAP  has  met  many  of  these  emerging 
needs.  The  recently  completed  Crary 
Science  and  Engineering  Center  at 
McMurdo  Station  provides  modem 
facilities  for  data  analysis  and 
particularly  research  on  biological 
aspects  of  the  local  envirormient.  In 
addition,  improved  telecommunications 
now  enable  some  scientists  to  interpret 
antarctic  data  at  home  institutions 
rather  than  having  to  travel  to 
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Antarctica  or  remain  there  for  extended 
Geld  visits.  Many  scientists  now  depend 
on  electronic  mail  and  similar 
technologies  to  communicate  directly 
with  home  institutions  and  participating 
colleagues  during  their  held  visits  to 
Antarctica. 

Now,  almost  40  years  after  USAP 
began,  much  of  the  infrastructure  at 
each  of  the  three  year-round  USAP 
Stations  has  served  its  intended  Ufa 
expectancy.  USAP  stations  were 
originally  built  to  serve  the  newly 
developing  antarctic  science  and 
education  programs  of  the  1950s  and 
'60s.  With  few  people  or  facilities  in 
Antarctica,  there  was  an  expeditionary 
approach  to  infrastructure  development. 
Energy  efficiency  and  environmental 
protection  were  not  high  priorities. 
Today,  much  of  the  USAP  infrastructure 
cannot  meet  modem  practices  without 
significant  repair  or  substantial 
restrictions  in  use. 

For  example,  much  of  the  34-million 
hter  (nine-million  gallon]  fuel  storage 
and  transfer  system  at  McMurdo  Station 
is  over  30  years  old  and  has  experienced 
locahzed  mechanical  failures  causing 
leaks  and  spills.  If  modem  engineering, 
environmental,  and  safety  practices  are 
to  be  met,  much  of  the  facility  requires 
replacement.  The  Amundsen-Scott 
South  Pole  Station  is  beyond  its  15-  to 
20-year  design  life  and  requires 
substantial  reconstruction  in  order  to 
support  ongoing  and  future  science  and 
education  programs.  Palmer  Station, 
though  not  in  as  critical  condition  or  in 
as  harsh  an  environment  as  the 
Amundsen-Scott  South  Pole  Station,  is 
in  need  of  expansion,  significant  repair, 
and  replacement  of  inefficient  buildings 
and  wom  out  equipment. 

Issues  and  Possible  Alternatives  for 
USAP  Activities 

During  development  of  the  proposal, 
discussions  were  held  with  USAP 
participants,  administrators,  scientists, 
educators,  and  people  from  the  United 
States  and  other  nations  interested  in 
Antarctica.  From  these  discussions  and 
others,  the  following  four  categories  of 
issues  have  emerged: 

•  USAP  capacity  to  support  ongoing 
and  developing  science  and  education 
projects  in  the  next  decade  and  beyond; 

•  The  health  and  safety  of  USAP 
participants  in  Antarctica; 

•  Energy  use  and  conser\ation  of 
resources:  and 

•  Control  of  the  physical  intmsion  of 
people  and  the  reduction  of  human 
effects  on  Antarctica's  environment. 

These  issues  are  important 
considerations  in  meeting  USAP's  long- 
term  goals  and  pose  potential  conflicts 
in  the  use  of  available  resources.  To 


address  the  issues  and  fulfill  the 
purpose  and  need  of  the  proposed 
action,  four  possible  alternatives  are 
suggested  for  further  evaluation.  In  each 
of  the  following  altematives,  except  B, 
NSF  would  increase  partnerships  with 
others  in  the  implementation  of  USAP: 

•  Alternative  A — Use  USAP  facilities 
as  long  as  they  remain  functional.  This 
alternative  would  continue  USAP  vdth 
no  major  infrastructure  repairs  or 
renovations.  Repairs  to  failing  systems 
would  be  made  as  needed,  but 
scheduled  replacement  of  facilities 
would  cease.  Facilities  that  could  not  be 
repaired  on  site,  would  discontinue 
service  and  support  to  science  and 
education  projects; 

•  Altemative  B^Maintain  facilities  at 
the  current  level  of  performance.  This 
altemative  maintains  the  "status  quo"  of 
USAP  facilities  for  the  next  ten  years. 
The  improvement  or  replacement  of 
facilities  to  prevent  major  stmctural 
failures,  and  risks  to  health  and  safety, 
would  be  conducted,  on  a  modest,  long- 
term  implementation  schedule. 
Upgrades  of  fuel  storage,  fuel 
distribution,  and  utility  systems  would 
also  be  scheduled  to  reduce  the  risk  of 
system  failure.  A  sanitary  wastewater 
treatment  system  would  be  constructed 
at  McMurdo  Station.  However,  the 
Amundsen-Scott  South  Pole  Station 
would  not  be  reconstructed,  requiring  a 
significant  reduction  in  science  support 
capacity  vrithin  10  years  and  a  possible 
closing  of  the  station  in  the  following 
decade; 

•  Altemative  C — Complete  moderate 
renovation  of  USAP  facilities.  This 
altemative  includes  renovations  at  each 
USAP  station,  including  reconstruction 
of  the  Amundsen-Scott  South  Pole 
Station,  renovation  of  Palmer  Station, 
and  a  moderate  renovation  of  McMurdo 
Station.  The  renovation  at  McMurdo 
Station  would  retain  existing  stmctures 
which  are  in  good  condition,  demolish 
or  extensively  renovate  inefficient  and 
severely  deteriorated  structures,  and 
add  some  new  ones.  A  new  science 
support  center,  central  maintenance 
shop,  central  warehouse,  and 
dormitories  would  replace  inefficient 
buildings  and  consolidate  functions. 
Approximately  37  buildings  would  be 
decommissioned  during  10  years. 
Several  of  the  original  1950"s  structures 
would  be  reutilized  as  a  historic  district 
within  the  station.  Existing  fuel  tanks 
and  related  piping  would  be  upgraded, 
replaced,  or  relocated  to  support  the 
reconstruction  of  the  Amundsen-Scott 
South  Pole  Station.  A  sanitary 
wastewater  treatment  system  would  also 
be  constructed. 

At  Palmer  Station,  structures  would 
be  renovated  and  constructed  with  some 


functions  consolidated.  New  housing, 
including  kitchen  and  dining  areas, 
would  be  built.  Non-science  related 
functions  would  be  removed  from  the 
Biolab.  Fuel  storage,  utilities,  docking 
facilities,  amd  waste  storage  would  be 
improved.  A  sanitary  wastewater 
treatment  system  would  also  be 
constructed;  and 

•  Altemative  D — Complete  major 
renovation  of  USAP  facilities.  This 
altemative  is  similar  to  Altemative  C 
and  includes  the  reconstruction  of 
Amundsen-Scott  South  Pole  Station  and 
consolidation  and  renovation  of  Palmer 
Station.  Renovation  and  improvements 
at  McMurdo  Station  would  be  greater 
than  in  Altemative  C.  The  majority  of 
the  buildings  and  facilities  at  McMurdo  " 
Station  would  be  replaced.  McMurdo 
Station  would  have  increased  functional 
efficiency,  reduced  energy  usagn,  and 
improved  flexibility  to  support  a  variety 
of  science  and  education  projects  in  the 
next  decade  and  beyond. 

As  in  Altemative  C  at  McMurdo 
Station,  construction  of  a  new  science 
support  center,  central  maintenance 
shop,  and  central  warehouse  and 
maintenance  facility  would  replace 
inefficient  buildings.  The  majority  of 
community  functions  would  be 
consoHdated  into  a  new  single  building. 
Approximately  40  buildings  would  be 
decommissioned.  Building  9,  an  original 
at  McMurdo  Station,  would  be 
preser\'ed  as  a  historic  site.  A 
redesigned  waste  management  facility 
would  be  incorporated  into  a  new 
warehouse  and  maintenance  facility. 
The  fuel  storage  area  would  be 
reconstructed  further  from  the  sea  than 
the  current  facility.  A  sanitary 
wastewater  treatment  system  would  be 
constructed. 

The  public  is  invited  to  comment  on 
any  aspect  of  the  proposal  and  the 
possible  altematives  described  above. 
The  comment  period  on  the  draft 
environmental  impact  statement 
(comprehensive  environmental 
evaluation)  will  be  a  minimum  of  90 
days  from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 

Dated:  August  30, 1994. 
Mr.  John  B.  Talmadge. 
Section  Head,  Polar  Coordination  and 
Information,  Office  of  Polar  Programs, 
National  Science  Foundation. 
(PR  Doc.  94-22085  Filed  9-7-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  and  Electric  Co; 
Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  FaciUty  Operating  License  Nos.  DPR- 
80  and  DPR-82,  issued  to  Pacific  Gas 
and  Electric  Company  (the  licensee),  for 
-  operation  of  the  Diablo  Canyon  Power 
Plant,  Unit  Nos.l  and  2  located  in  San 
Luis  Obispo  County,  California. 

The  proposed  amendment  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  (DCPP)  Unit  NoS.  1 
and  2  to  specify  an  altemate  method  of 
determining  water  and  sediment  content 
for  new  diesel  fuel  oil  as  specified  in  TS 
3/4.8.1.1,  "A.C.  Sources— Operating." 
The  specific  TS  changes  proposed  are  as 
follows: 

TS  4.8.1.1.3c.l(d)  would  be  revised  to 
allow  new  fuel  oil  to  be  tested  using  a 
"clear  and  bright"  test  or  a  quantitative 
test  that  verifies  a  water  and  sediment 
content  less  than  or  equal  to  0.05 
volume  percent  when  tested  in 
accordance  with  ASTM  Dl 796-83. 

DCPP  currently  uses  imdyed  number 
2  diesel  fuel  oil  that  contains 
intermediate  levels  of  sulfur  and 
aromatics.  Recently,  the  local  fuel 
supplier  unexpectedly  discontinued 
production  of  this  fuel  oil.  This  fuel 
may  be  available  from  other  suppliers 
outside  of  the  State  of  Cahfomia, 
however,  its  availability  cannot  be 
assured.  Based  on  current  emergency 
dieStel  generator  (EDO)  testing 
schedules,  it  is  expected  that  fuel  oil 
will  need  to  be  added  to  the  main  fuel 
oil  storage  tanks  by  approximately 
October  1,  1994,  to  meet  minimum 
storage  requirements. 

Environmental  Protection  Agency  and 
Internal  Revenue  Service  regulations 
require  fuel  not  intended  for  use  in 
motor  vehicles  to  be  dyed.  The  two 
rehable  fuels  that  could  be  used  at  DCPP 
are:  (1)  dyed  number  2  diesel  fuel  oil; 
or  (2)  undyed  California  Air  Resources 
Board  (CARB)  number  2  diesel  fuel  oil 
intended  for  use  in  motor  vehicles.  The 
licensee  is  still  evaluating  the 
acceptabiUty  of  using  CARB  fuel.  The 
licensee's  evaluation  of  the  dyed  fuel 
concludes  it  is  acceptable  for  use  in  the 
EDGs.  Consequently,  the  licensee 
desires  to  have  the  option  of  using  dyed 
fuel. 


TS  4.8. 1.1.3c.l{d)  currently  requires 
that  new  diesel  fuel  oil  have  a  "clear 
and  bright  appearance  with  proper 
color"  when  tested  in  accordance  with 
ASTM  D41 76-82.  The  ASTM  D41 76-82 
"clear  and  bright"  test  is  a  qualitative 
test  for  evaluating  water  and  sediment 
content.  TS  4.8.1. 1.3c.l(d)  is  required  to 
be  changed  to  allow  the  use  of  dyed 
fuel.  This  proposed  amendment  would 
change  this  requirement  to  also  allow 
the  use  of  a  quantitative  measurement  of 
water  and  sediment  content  in 
accordance  with  ASTM  Dl 796-83. 

Therefore,  pursuant  to  10  CFR  50.90 
and  50.91(a)(6),  the  licensee  requests 
that  the  license  amendment  be  reviewed 
on  an  exigent  basis  to  allow  the  use  of 
dyed  number  2  diesel  fuel  oil. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  altemate  acceptance 
criteria  and  test  methodology  provide 
the  same  level  of  assurance  that  fuel  oil 
with  water  or  sediment  in  excess  of  the 
limits  for  number  2  diesel  fuel  oil  will 
not  be  added  to  the  EDG  main  fuel  oil 
storage  tanks. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  is 
administrative  in  nature  and  does  not 
involve  any  physical  alteration  to  any 
plant  system  or  change  the  method  by 


which  any  safety-related  system 
performs  its  function. 

Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  &t)m  any 
accident  previously  evaluated. 
3.  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  altemate  acceptance 
criteria  and  test  methodology  provide 
the  same  level  of  assurance  that  fuel  oil 
with  water  or  sediment  in  excess  of  the 
hmits  for  number  2  diesel  fuel  oil  will 
not  be  added  to  the  EDG  main  fuel  oil 
storage  tanks. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facifity,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  that  its  final 
determination  is  that  the  amendment 
involves  no  significant  hazards 
consideration.  The  final  determination 
will  consider  all  public  and  State 
comments  received.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  pubUcation  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  FHnt  North. 
11545  Rockville  Pike,  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
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comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street,  NW.. 
Washineton.  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  7,  1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at 
Cahfomia  Polytechnic  State  University, 
Robert  E.  Kennedy  Library,  Government 
Documents  and  Maps  Department.  San 
«Luis  Obispo.  California  93407.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 


prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimaents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
of  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazcirds  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
51O0  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Theodore  R.  Quay: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailnd,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Conunission.  Washington.  DC  20555. 
and  to  Christopher  J.  Warner.  Esq., 
Pacific  Gas  and  Electric  Company,  P.O. 
Box  7442.  San  Francisco.  California 
94120.  attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  29, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room, 
located  at  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Dated  at  Rockvilfe.  Maryland,  this  2nd  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 

James  W.  CliflTord, 

Senior  Project  Manager,  Project  Directorate 
IV-2.  Division  of  Reactor  Projects  lU/N.  Office 
of  Nuclear  Reactor  Regulation. 
[PR  Doc.  94-22088  Filed  9-7-94;  8:45  amL 
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[Docket  Number  40-1162] 

Federal  Register  Notice  of  Amendment 
to  Change  Reclamation  Milestone 
Dates  in  Source  Material  License  SUA- 
56  Held  by  Western  Nuclear,  Inc. 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Amendment  of  Source  Material 
License  SUA-56  to  change  reclamation 
milestone  dates. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  has  amended  Western 
Nuclear  Inc.'s  (WNI)  Source  Material 
License  SUA-56  to  change  the 
reclamation  milestone  dates.  This 
amendment  was  requested  by  WNI  by 
letter  dated  June  14, 1994  and  its  receipt 
by  NRC  was  noticed  in  the  Federal 
Register  on  July  28,  1994. 

The  license  amendment  modifies 
License  Condition  75  to  change  the 
completion  dates  for  several  site 
reclamation  milestones.  The  new  dates, 
proposed  by  WNI  and  approved  by 
NRC,  extend  completion  of  (1) 
placement  of  final  radon  barrier  on 
portions  of  the  disposal  cells  by  from 
one  to  two  years,  (2)  placement  of 
erosion  protection  by  from  one  to  two 
and  one-half  years,  and  (3)  completion 
of  groundwater  corrective  action  by  two 
years.  WNI  attributes  the  delays  to  (1) 
continued  settlement  in  tailings  areas 
containing  extensive  slimes,  (2) 
materials  sequencing  issues  during 
construction  that  are  designed  to 
preserve  the  integrity  of  the  final 
reclamation  soil  cover,  (3)  continued 
operation  of  the  groundwater  corrective 
action  program,  and  (4)  regulatory 
delays  in  prior  approvals  which  affected 
the  entire  sequence  of  reclamation 
activities.  Based  on  review  of  WNI's 
submittal,  the  NRC  staff  concludes  that 
the  delays  are  attributable  to  factors 
beyond  the  control  of  WNI.  the 
proposed  work  is  scheduled  to  be 
completed  as  expeditiously  as 
practicable,  and  the  added  risk  to  the 
public  health  and  safety  is  not 
significant. 

An  environmental  assessment  is  not 
required  since  this  action  is 
categorically  excluded  under  10  CFR 
51.22(c)(ll),  and  an  environmental 
report  from  the  licensee  is  not  required 
by  10  CFR  51.60(b)(2). 

SUPPLEMENTARY  INFORMATION:  WNI's 
license,  which  amended  License 
Condition  75,  and  the  NRC  staffs 
technical  evaluation  of  the  amendment 
request  are  being  made  available  for 
pubhc  inspection  at  the  Commission's 
Public  Document  Room  at  2120  L  Street, 


NW.  (Lower  Level),  Washington,  DC 
20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  T.  MulUns,  High-Level  Waste  and 
Uranium  Recovery  Projects  Branch, 
Division  of  Waste  Management,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  (301) 
415-6693. 

Dated  at  Rockville,  Maryland,  this  3ls«  day 
of  August  1994. 

Daniel  M.  Gillen, 

Acting  Chief  High-Level  Waste  and  Umnlum 
Recovery  Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

[PR  Doc.  94-22087  Filed  9-7-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34615;  File  No.  SR-Amex- 
94-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc. 
Relating  to  the  Exchange's  Rules  for 
the  Emerging  Company  Marketplace 

August  30,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  May  9,  1994,  the 
American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change,  and  on  August  26,  1994  filed 
Amendment  No.  1  to  the  proposed  rule 
change  as  described  in  Items  I.  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  proposing  to  amend  the 
rules  of  the  Emerging  Company 
Marketplace  ("ECM")  to  clarify  certain 
provisions  regarding  the  listing  process 
and  the  types  of  securities  which  are 
eligible  to  be  listed  on  the  ECM,  and  to 
memorialize  in  one  central  location 
certain  established  Exchange  policies 
which  were  previously  set  forth  in  other 
documents  issued  by  the  Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission,  the 
self-regulatory  organization  included 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  cornments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  estabUshed  the  ECM  in 
March  1992  so  that  companies  too  small 
for  its  regular  fist  could  realize  the 
benefits  of  the  auction  market.  Since 
that  time,  the  Exchange  has  gained 
significant  experience  with  the  ECM 
fisting  process,  hi  light  of  that,  the 
Exchange  has  determined  that  it  would 
be  appropriate  to  expand  or  clarify 
certain  aspects  of  the  original  rules,  in 
particular,  those  provisions  which 
concern  the  listing  process  and  the 
types  of  securities  which  are  ehgible  for 
hsting  on  the  ECM. 

Unlike  listing  on  the  regular  fist, 
where  all  listing  decisions  are  made  by 
the  staff,  hsting  on  the  ECM  is  a  multi- 
step  process  which  also  requires  the 
separate  concurrence  of  the  ECM  Listing 
Committee  (the  "Committee").  The 
Committee  applies  its  subjective 
expertise  in  evaluating  the  listing 
eligibility  of  ECM  prospect  companies. 
While  no  company  which  is  rejected  by 
the  ECM  Listing  Committee  may  be 
fisted,  the  final  decision  on  listing 
eligibility  is,  in  each  case,  made  by  the 
Exchange  staff.  This,  of  course, 
precludes  the  Usting  of  any  issuer  which 
falls  short  of  the  ECM  listing  criteria 
subsequent  to  its  approval  bv  the 
Committee.  The  proposed  new  rules 
clarify  the  ECM  Listing  Committee's  role 
in  the  ECM  listing  process. 

Specifically,  the  amended  ECM 
Guidelines  provide  that,  in  evaluating 
hsting  eligibihty,  the  Exchange  and  the 
ECM  Listing  Committee  will  consider 
the  specified  numerical  criteria,  as  well 
as  such  subjective,  qualitative  factors  as 
may  be  relevant,  including  the  nature  of 
the  applicant  company's  business,  its 
commercial  prospects  and  future 
outlook,  the  reputation  of  its 
management.'  its  historical  record  and 
pattern  of  growth,  and  its  financial 
integrity.  The  amended  Guidelines 


'  The  Exchange  routinely  screens  all  offlcers. 
directors,  principal  shareholders,  underwriters, 
consultants  and  other  signiHcant  individuals 
associated  with  each  prospect  company  through  a 
variRly  of  regulatory  and  commercial  databases. 
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further  note  that  these  subjective  criteria 
are  applied  on  an  individual  basis,  that 
different  criteria  may  have  more  or  less 
significance  depending  upon  the 
business  characteristics  of  the  applicant, 
and  that,  as  a  general  matter,  the  relative 
maturity  of  a  company  will  also 
influence  the  factors  considered  in  its 
evaluation.^  For  example,  with  a 
developmental  stage  company,  greater 
weight  will  likely  be  given  to  its  future 
prospects  than  to  its  historical 
performance.  Although  the  Guidelines 
reference  certain  qualitative  factors,  the 
Guidelines,  both  present  and  as 
amended,  state  that  those  particular 
qualitative  factors  are  not  an  exclusive 
list  of  what  may  be  considered  in 
evaluating  applicants. 

The  quaUtative  factors  are  also 
applied  to  each  applicant  on  a  case-by- 
case  basis.  Which  factors  are  of  greatest 
significance  will  likely  be  a  function  of 
the  nature  of  the  company's  business, 
the  company's  maturity,  and  the  relative 
level  of  commercial  acceptance  of  its 
products  or  services.  Due  to  the  high 
cost  of  business  or  product 
development,  for  example,  young 
companies  are  often  without  positive 
cash  flow  or  earnings,  so  that  the 
prospects  and  future  outlook  of  such 
companies  must  Ue  at  the  heart  of  their 
qualitative  analysis.  Whether  the 
company  is  providing  a  service, 
developing  a  new  product  or 
technology,  or  exploiting  new  ones,  and 
the  company's  plans  to  raise  capital  and 
expand  through  future  contracts  or 
otherwise  would  also  likely  be  relevant 
to  the  analysis  of  the  applicant.  The 
absence  of  a  strong  historical  record  or 
pattern  of  growth  should  not.  in  and  of 
itself,  preclude  listing  on  the  ECM  if  the 
company  satisfies  the  quantitative 
requirements  and  in  the  view  of  the 
Exchange  staff  and  the  ECM  Listing 
Conunittee.  has  the  potential  to 
demonstrate  future  success.'  On  the 
other  hand,  with  a  more  mature 
company,  the  Exchange  would  give 
added  consideration  to  the  company's 
historical  record  in  evaluating  its 
suitability  for  listing. 

In  addition  to  clarifying  the  ECM 
Listing  Committee's  role,  the  new  rules 
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'  In  hct.  no  two  analysts  view  a  company  in 
exactly  the  same  way,  and  the  factors  they  utilize 
are  not  generally  susceptible  of  precise  deflnition. 

'  Inevitably  some  young  companies  considered 
for  the  ECM  have  "going  concern"  opinions  from 
their  independent  auditors.  The  Exchange 
recognizes  that  such  a  qualified  opinion  is  a 
cautionary  flag  which  relates  to  the  issuer's 
financial  integrity.  While  a  going  concern  opinion 
will  not  automatically  preclude  a  listing,  the 
Exchange  staff  and  the  ECM  Listing  Conunittee  will 
consider  carefully  why  such  an  opinion  was  given 
and  how  likely  the  qualifier  is  to  be  lifted  in  the 
near  term. 


also  make  clear  that  the  Exchange  may 
present  companies  to  the  Committee 
prior  to  the  time  that  they  satisfy  each 
of  the  numerical  listing  criteria, 
although,  as  noted  above,  all  companies 
must  meet  each  of  the  numerical 
guidelines  before  trading  commences. 
For  example,  it  is  not  unusual  for  a 
company  to  satisfy  virtually  all  of  the 
numerical  guidelines  but  have  a 
shortfall  in  stockholders'  equity  which 
it  plans  to  remedy  through  an  imminent 
private  placement.  This  issuer  would 
want  to  know  whether  it  would  be 
eligible  to  hst  upon  completion  of  the 
offering.  Indeed,  knowledge  that  it 
would  be  approved  might  be  useful  to 
the  company  in  determining  whether  or 
how  to  secure  financing.  In  these  cases, 
there  is  no  reason  to  defer  presenting 
the  company  for  the  ECM  Listing 
Committee's  consideration  until  after 
the  completion  of  the  financing 
transaction.  This  is  no  different  than 
what  happens  whenever  an  initial 
pubhc  offering  ("IPO")  is  listed  on  any 
marketplace. 

The  new  rules  also  note  that  while  the 
ECM  Listing  Conunittee  does  not 
ordinarily  attach  conditions  to  its 
approval  of  a  company,  if  it  does  do  so 
the  company  may  not  commence 
trading  on  the  ECM  until  such 
conditions  are  met,  or  imtil  the 
company  is  reconsidered  and  approved 
by  the  ECM  Listing  Committee.  The  new 
rules  also  specify  that  if,  prior  to 
trading,  a  company  which  was  approved 
by  the  Committee  experiences  a 
negative  change  a^ecting  its  business, 
the  Exchange  staff  shall  consult  with  the 
Chairman  of  the  Committee  who  shall 
determine  whether  the  change  is 
sufficiently  significant  so  that  the 
company  must  be  resubmitted  to  the  full 
Committee  for  its  review.  Finally,  if  a 
company  approved  by  the  ECM  Listing 
Committee  has  not  commenced  trading 
within  two  quarters,  the  Exchange  will 
resubmit  the  company  to  the  Committee 
forfurther  review. 

In  addition,  the  ECM  rules  have  been 
expanded  to  specifically  reflect  certain 
matters  that  were  previously  covered 
only  in  other  Exchange  rules  or  in  the 
ECM  listing  agreement,  namely  that 
ECM  listed  companies  are  not  eligible  to 
take  advantage  of  the  state  securities 
("blue  sky")  exemptions  which  are 
available  to  Amex-Usted  companies,  and 
that  their  listed  securities  are  not 
automatically  marginable. 

Among  the  other  changes  are  the 
following: 

•  a  new  section  has  been  added  to 
discuss  the  process  of  transferring  to  the 
regular  list,  and  to  confirm  that  Amex 
companies  may  not  transfer  "down"  to 
the  ECM: 


•  new  sections  have  been  added  to 
provide  specific  guidelines  for  the 
listing  of  units,  preferred  stock  and  debt 
securities.*  and  to  clarify  that  the  listing 
of  warrants  is  not  subject  to  the  price 
emd  market  value  guidelines  for 
common  stock;  and 

•  a  technical  change  is  being  made  to 
clarify  that  "shareholders"  includes 
record  holders,  as  well  as  beneficial 
("street"  name)  holders. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  v«ll: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
-Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Pubhc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
14  and  should  be  submitted  by 
September  29, 1994. 

For  the  Commi^ion,  by  the  DivisioQ  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
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Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Technical  Amendments  to  Chapter  XV 
("Specialists") 

August  31.  1994. 

On  June  20. 1994,  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC"),  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
( 'Act"),»  and  Rule  19b-4  thereunder ,2  a 
proposed  rule  change  to  amend  Chapter 
XV  of  its  rules  regarding  Dealer- 
Speciahsts.  On  Jime  23, 1994.  the  BSE 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.3 

The  proposed  rule  change  was 
noticed  in  Securities  Exchange  Act 
Release  No.  34312  (July  5, 1994).  59  FR 
35550  (July  12,  1994).  No  comments 
were  received  on  the  proposal.  This 
order  approves  the  proposed  rule 
change  as  amended. 

The  BSE  is  making  certain  structural 
and  technical  changes  to  Chapter  XV 
("Dealer-Specialists").  Specifically,  the 
Exchange  is  adopting  paragraph 
numbering  for  Chapter  XV.  and 
removing  outdated  and  repetitive 


*To  date,  no  debt  securities  have  been  listed  on 
the  ECM. 


'  15  U.S.C.  78s(b)(l)  (1988). 

'  17  CFR  240.19b-4  (1994). 

'  See  letter  from  Karen  A.  Aluise.  Assistant  Vice 
President,  BSE,  to  Sandra  Sciole.  Special  Counsel. 
SEC.  dated  June  22.  1994.  Amendment  No.  1  made 
certain  clarifying  changes  to  tb»prt>po«al. 


language.  For  example,  the  Exchange  is 
deleting  the  reference  to  the  Business 
Conduct  Committee  which  was  changed 
to  the  Market  Performemce  Committee. 
In  addition,  certain  paragraphs  have 
been  relocated  to  other  sections  of 
Chapter  XV,  and  clarifying  language  has 
been  added  to  certain  other  sections. 

The  Exchange  beUeves  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  the  rule 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facihtating  transactions  in  securities,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and  in  general,  to  protect  investors  and 
the  pubhc  interest;  and  is  not  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

The  Commission  finds  that  the 
propyosed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).*  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  5  requirements  that  the  rules  of 
an  exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and,  in  general,  to  protect  investors 
and  the  public  interest. 

The  Commission  beheves  that  the 
structural  and  technical  changes  to 
Chapter  XV,  which  among  other  things, 
adopts  paragraph  numbering  for  Chapter 
XV,  deletes  the  reference  to  the  Business 
Conduct  Committee,  and  relocates 
various  sections  of  Chapter  XV  should 
remove  outdated  and  repetitive 
language,  and  help  the  public  to  locate 
or  refer  to  the  rules  writhin  Chapter  XV. 

The  Commission  also  believes  that  the 
amendments  to  Chapter  XV  should 
benefit  investors  by  helping  to  ensure 
that  thejules  relating  to  specialists  are 
current  and  not  outdated,  while  at  the 
same  time,  maintaining  the  quality  of 
the  rule.  For  example,  while  the 
amendment  deletes  the  term  "Dealer" 
from  the  references  to  the  term  "Dealer- 
Specialists,"  and  removes  unnecessary 
language  within  Chapter  XV,  the 
substantive  language  to  Chapter  XV 
remains  unchanged. 


It  is  therefore  ordered,  piirsuant  to 
Section  19(b)(2)  ^  that  the  proposed  rule 
change  (SR-BSE-94-6)  is  hereby 
approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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[Releasa  No.  34-04626;  File  No.  SR-NYSE- 
94-18] 

September  1, 1994. 

Self-Regulatory  Organizationsr  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Its  Allocation  Policy  and 
Procedures 

L  Introduction 

On  May  26,  1994,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  its  Allocation  Policy  and 
Procedures. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34325  (July  7. 
1994),  59  FR  35775  (July  13. 1994).  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

The  NYSE  Allocation  Policy  and 
Procedures  ("Allocation  Policy"  or 
"Pohcy")  governs  the  allocation  of 
equity  securities  to  NYSE  speciahst 
units.  ^  The  NYSE  is  amending  its 
Allocation  Pohcy  to  revise,  among  other 
things,  the  composition  of  the 
Allocation  Committee  ("Committee")* 


♦15  U.S.C  78f  (1988). 

'  15  U.S.C.  78Kb)(5)  (198«). 


•  15  U.S.C  788(bK2)  (1968). 

'  17  CFR  200.30-3(a)  (12)  (1994). 

'  15  U.S.C.  78s(b)(l)  (1988). 

2 17  CFR  240.19b-4  (1994). 

'The  NYSE  Allocation  Policy  applies  to  the 
allocation  of  equity  securities  under  the  following 
circumstances:  (1)  when  a  common  stock  is  to  be 
initially  listed  on  the  NYSE;  (2)  when  a  security  is 
to  be  reallocated  as  a  result  of  disciplinary  or  other 
proceedings  under  NYSE  Rules  103A.  475  and  476 
or  (3)  when  a  specialist  unit  voluntarily  surrenders 
its  registration  in  a  security  as  a  result  of  possible 
disciplinary  or  performance  improvement  action. 
See  NYSE  .Mlocarion  Policj-  and  Procedures. 

■*The  NYSE  Allocation  Committee  has  sole 
responsibility  for  the  allocation  of  securities  to 
specialist  units  under  the  allocation  policy 
pursuant  to  Board-delegated  authority,  and  is 
overseen  by  the  Quality  of  Markets  Committee  of 
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and  the  Allocation  Panel  ("Panel").*  the 
quorum  requirement  for  the  Committee, 
and  the  allocation  of  merging 
companies. 

The  NYSE  is  revising  the  composition 
of  the  Allocation  Committee,  which 
consists  of  nine  members,  to  include 
three  broker  Governors  *  (one  of  whom 
may  be  an  independent/two-dollar 
broker).^  four  other  Floor  brokers  from 
the  Allocation  Panel  (one  of  whom  must 
be  an  independent/two-dollar  broker), 
and  two  allied  members  *  from  the 
Market  Performance  Committee  or  the 
Panel.  For  options  allocations,  only  one 
Governor  would  sit  on  the  Committee. 
Currently,  only  one  Governor  sits  as  a 
member  of  the  Allocation  Committee, 
and  there  is  no  requirement  that  one 
member  of  the  Committee  be  an 
independent/two-dollar  broker. 

The  Exchange  is  amending  the 
quorum  requirement  for  the  Allocation 
Committee  to  require  that  at  least  two 
Floor  Broker  Governors  be  present  out 
of  the  seven  member  quonmi.  For 
options  allocations,  a  quonun  would 
include  one  Governor.  Currently,  only 
one  Governor  is  required  for  a  quorum. 

The  amended  Policy  also  allows 
Governors  to  serve  as  chairman  of  the 
Allocation  Committee.  It  also  requires 
all  candidates  for  chairman  to  have 
prior  experience  on  the  Allocation 
Committee.  Currently,  Governors  are  not 
eligible  to  serve  as  chairman  of  the 
Committee. 

The  Exchange  is  further  amending  the 
Policy  to  state  that  all  incoming 
Allocation  Committee  members  are 
expected  to  observe  as  many  Committee 
meetings  as  possible  prior  to  beginning 
their  terms  as  Committee  members. 

The  Exchange  is  also  revising  the 
composition  of  the  Allocation  Panel. 
The  revised  panel  will  be  composed  of 
48  persons,  including  28  Floor  brokers 
and  eight  allied  members,  plus  the  eight 
broker  Governors  and  foiu-  allied 
members  serving  on  the  Exchange's 
Market  Performance  Committee. 
Currently,  the  four  allied  members  of 


JMI 


the  Board  of  Directors  ("Board").  The  Allocation 
CoiTunittee  renders  decisions  based  on  the 
allocation  criteria  specified  in  the  Allocation 
Policy. 

'The  Allocation  Committee  is  drawn  from  the 
Allocation  Panel. 

*  A  Floor  Governor  is  an  individual,  designated  as 
such  by  the  Chairman  of  the  Exchange's  Board  of 
Directors,  who  is  empowered  to  perform  any  duty, 
make  any  decision  or  take  any  action  assigned  to 
or  required  of  a  Floor  Director  as  prescribed  by  the 
rules  of  the  Exchange's  Board  of  Directors. 

'The  Exchange  defines  an  "independent/two- 
dollar  broker"  as  a  member  on  the  Exchange  floor 
acting  as  a  broker  for  other  members. 

■An  allied  member  is  a  general  partner,  principal 
executive  officer  or  employee  who  controls  a 
member  firm  or  member  organization. 


the  Market  Performance  Committee  do 
not  serve  on  the  Panel, 

Selection  to  the  Allocation  Panel 
ciuxently  occurs  through  an  aimual 
appointment  process  which  utilizes 
input  from  the  membership.  The 
Exchange  is  amending  the  Policy  to 
require  Panel  members  to  be  nominated 
by  the  Exchange  membership. 

To  be  eligible  to  serve  on  me 
Allocation  Panel,  the  Exchange 
currently  requires  Floor  brokers  to  have 
five  years  of  trading  Floor  experience. 
The  Policy  also  states  that  to  the 
maximum  extent  possible,  the  Panel 
should  consist  of  a  core  group  of 
experienced,  senior  professionals,  such 
as  former  Allocation  Comniitlee 
chairmen,  senior  Floor  Officials,  and 
current  and  former  Floor  Governors.  In 
the  case  of  allied  members,  the  member 
organization  is  appointed  to  the  Panel 
and  it  selects  a  representative  to  serve. 
The  Exchange  is  amending  the  Policy  to 
require  that  the  allied  members  chosen 
to  serve  have  at  least  five  years  of 
experience  in  trading  listed  equities  and 
have  a  senior  position  on  the  trading 
desk.  The  Policy  is  also  being  amended 
to  permit  allied  members  to  designate 
one  alternate  who  meets  the  Panel 
qualifications,  subject  to  approval  by  the 
Floor  Directors. 

The  Exchange  is  amending  the  Policy 
to  provide  for  a  four  month  term  of 
service  on  the  Allocation  Committee  for 
all  members,  including  Governors.  The 
current  terms  are  six  months  for  non- 
Governor  members  and  two  months  for 
Governors.  The  Exchange  is  also 
codifying  the  existing  practice  of 
permitting  Panel  members  to  serve  a 
maximum  of  six  consecutive  one  year 
terms  and  to  stagger  terms  so  that  every 
two  months  four  or  five  members  would 
rotate  from  the  Allocation  Committee. 

Finally,  the  Exchange  is  amending  the 
Pohcy  to  codify  its  practice  on  the 
allocation  of  merging  listed  companies. 
The  Policy  is  being  amended  to  state 
that  when  two  listed  companies  merge, 
the  new  entity  will  be  assigned  to  the 
specialist  in  the  company  determined  to 
be  the  surviving/dominant  company.  If 
no  surviving/dominant  company  can  be 
identified,  the  entity  will  be  referred  to 
the  Allocation  Committee  for  allocation. 
Currently,  the  Market  Performance 
Committee,  with  the  assistance  of 
Exchange  Counsel  and  the  Marketing 
Division,  makes  the  determination  of 
which  company  is  the  surviving/ 
dominant  company. 

The  NYSE  believes  that  the  proposal 
is  consistent  with  Section  6(b)(5)  of  the 
Act,  which  provides,  in  pertinent  part, 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 


impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  NYSE  believes 
that  the  proposal  is  consistent  with 
these  objectives  in  that  the  amendments 
enable  the  Exchange  to  further  enhance 
the  process  by  which  stocks  are 
allocated  to  ensure  fairness  and  equal 
opportunity  in  the  allocation  process. 

III.  Discussion 

The  Commission  finds  that  \he 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  section  6rb)(5)  of  the 
Act.^  Section  6(b)(5)  requires  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  to  protect  investors  and 
the  public  interest.  Further,  the 
Commission  finds  that  the  rule  change 
is  consistent  with  section  11(h)  of  the 
Act  10  and  Rule  llb-1  thereunder," 
which  allow  exchanges  to  promulgate 
rules  relating  to  specialists  in  order  to 
maintain  fair  and  orderly  markets.  For 
the  reasons  set  forth  below,  the 
Commission  believes  that  the  amended 
Allocation  Policy  should  enhance  the 
Exchange's  allocation  process, 
encourage  improved  specialist 
performance  and,  thereby,  protect 
investors  and  the  public  interest. 

Specialists  play  a  crucial  role  in 
providing  stability,  liquidity  and 
continuity  to  the  trading  of  securities. 
Among  the  obligations  imposed  upon 
specialists  by  the  Exchange,  and  by  the 
Act  and  the  rules  thereunder,  is  the 
maintenaiice  of  fair  and  orderly  markets 
in  their  designated  securities.'^  To 
ensure  that  specialists  fulfill  these 
obligations,  it  is  important  that  the 
Exchange  develop  and  maintain  stock 
allocation  procedures  and  policies  that 
ensure  that  securities  are  allocated  in  an 
equitable  and  fair  manner  and  that  all 
specialists  have  a  fair  opportunity  for 
allocations  based  on  established  criteria 
and  procedures.  The  Commission  fully 
supports  and  encourages  the  NYSE's 
continuing  effort  to  develop  meaningful 
and  effective  Allocation  Policies,  which 
in  turn,  should  improve  the  allocation 
system.  The  Commission  believes  that 


amending  the  Allocation  Policy  to 
revise,  among  other  things,  the 
composition  of  the  Allocation 
Committee  and  Allocation  Panel,  the 
quorum  requirement  for  the  Committee, 
and  allocation  of  merging  companies, 
should  maximize  the  professionalism, 
expertise  and  objectivity  of  the 
Committee  and  Panel,  which  in  turn, 
should  provide  the  best  possible  match 
between  specialist  units  and  the 
securities  to  be  allocated  and.  thereby, 
effect  improved  specialist  performance. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-NYSE-94- 
18)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.'* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[PR  Doc.  94-22125  Filed  9-7-94;  8:45  am] 
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Self-Regulatory  Organizations;  the 
Philadetphia  Stock  Exchange,  Inc.; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Amending  the  PHLX's 
Schedule  of  Fees  and  Charges 
Respecting  Fees  and  Charges  for  the 
Transaction  of  Business  on  Its  Option 
Floor 

August  31,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  29, 1994.  the  Philadelphia  Stock 
Exchange.  Inc.  (the  "PHLX"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  H,  and 
III  below,  which  items  have  been 
prepared  primarily  by  the  PHLX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  irom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend  its 
Schedule  of  Fees  and  Charges  respecting 
options  transactions  charges  for  the 
transaction  of  biisiness  on  its  options 
floor.  Specifically,  proprietary 
transactions  of  non-Options  Clearing 
Corporation  ("OCC")  member  firms 
("non-clearing  firm  member")  will  be" 


eligible  for  a  rebate  to  reduce  their 
option  transaction  charges  for  equity, 
sectors  index,  and  value  line  options 
from  the  customer  execution  rate  to  the 
firm  rate.  This  reduction  will  be  $.09  or 
$.24/per  contract  (for  equity  options), 
$.10  or  $.30/per  contract  (for  sectors 
index  options),  and  $.09  or  $.29/per 
contract  (for  value  line  options), 
depending  upon  the  market  value  of  the 
contract  given  to  OCC  members.  ^ 

n.  Self-Regulatory  Organization's    - 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission^  the 
PHLX  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change:  The  text  of  these  statements 
may  be  e.xamined  at  the  places  specified 
in  Item  IV  below.  The  PHLX  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.   - 

A.  Self-Hegulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  piupqse  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
Schedule  of  Fees  and  Charges  for  the 
transaction  of  business  on  its  option 
floor,  specifically  the  options 
transaction  chai:ge  for  equity,  value  line, 
and  sectors  index  options.  Effective  at 
the  opening  of  business  on  Monday, 
August  1, 1994,  the  PHLX  adopted  an 
amended  options  transaction  charge 
schedule  to  allow  non-clearing  firm 
members  conducting  business  for  their 
proprietary  account  to  receive  the  same 
"fLrm"  rate  given  to  OCC  members.  Due 
to  the  limitations  of  OCC's  clearance 
and  settlement  date  entry  coding  format, 
non-clearing  firm  members'  proprietary 
transactions  will  continue  to  be 
invoiced  by  the  PHLX  at  customer  rates. 
The  Exchange  instead  will  provide  the 
reduction  to  non-clearing  firm  members 
in  the  form  of  a  rebate.  To  obtain  the 
rebate,  the  non-clearing  firm  member  is 
required  to  submit  a  PHLX  rebate 
request  form  with  supporting 
documentation  within  thirty  days  of  the 
invoice  date.  The  piupose  of  these 
amended  charges  is  to  promote  and 
encourage  additional  market 
participation  by  non-clearing  firm 
members  in  these  products  at  the  PHLX. 


■•15U.S.C.  78f(b)(5)(1988). 
'015  U.S.C78k(b)  (1988). 
■■17CFR240.Ilb-l  (1994). 
"Rule  llb-1. 17  CFR240.11b-l  (1994):  [«'St 
Rule  104. 


'M5U.S.C.  78s(b)(2)(1988). 

'■•  17  CFR  200.3(>-3(a)(12)  (1994). 
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'Customer  transactions  are  billed  at  two  rates.  A 
higher  rate  is  charged  for  contracts  that  are  over 
SI. 00  in  maikel  value.  The  same  "firm"  raita  is 
charged  for  all  member  proprietary  transactions. 


The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  of  the  Act  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  charges  among  the  PHLX 
members  and  other  persons  using  the 
PHLX  facihtles.3 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  beheve  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the     " 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  or 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Comniission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)(2)  of  Rule  19b-4  under 
the  Act  in  that  the  proposed  rule  change 
establishes  or  changes  a  due,  fee.  or 
other  charge  imposed  by  the  Exchange. 
At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  wUl  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 


'15  U.S.C -8f(b)(4)  (1988). 
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Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PHLX.  All  submissions 
should  refer  to  file  number  SR-PHLX- 
94-39  and  should  be  submitted  by 
September  29, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-22126  Filed  9-7-94;  845  am) 
BILUNG  CODE  8010-01 -M 


[Refease  No.  IC-20518;  File  No.  812-8886] 

AUSA  Life  Insurance  Company,  Inc.,  et 
al. 

August  31. 1994. 

AGENCY*  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPt-ICANTS:  AUSA  Life  Insurance 
Company.  Inc.  ("AUSA"),  and 
Diversified  Investors  Variable  Funds  of 
AUSA  Life  Insurance  Company,  Inc. 
(the  "Diversified  Accoimt"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  (a)  Section  17(b) 
of  the  1940  Act  granting  an  exemption 
from  Section  17(a)  of  the  1940  Act.  (b) 
Section  17(d)  of  the  1940  Act  and  Rule 
1 7d-l  thereunder  granting  an 
exemption  from  those  provisions,  and 
(c)  Section  11  of  the  1940  Act  approving 
the  proposed  offer  of  exchange. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  approving  the  transfer  of 
assets  from  the  Keynote  Series  Account 
of  The  Mutual  Life  Insurance  Company 
of  New  York  ("MONY  Keynote")  to  the 
Diversified  Account,  and  approving  the 
offer  of  exchange  of  interests  in  MONY 
Keynote  for  interests  in  the  Diversified 
Account  through  assumption 
reinsurance  by  AUSA  of  group  variable 
annuities  issued  by  The  Mutual  Life 
Insurance  Company  of  New  York 
("MONY  Keynote  Contracts"),  the 
purchase  payments  for  which  are 
allocated  to  MONY  Keynote. 
FILING  DATES:  The  appUcation  was  filed 
on  February  10, 1994  and  was  amended 
on  August  17, 1994  and  August  29. 
1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 


*  17  CFR  200.30-3(a)(t2)  (1993). 
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a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  September  26,  1994.  and 
must  be  accompanied  by  proof  of 
service  on  the  Applicants  in  the  form  of 
an  affidavit  or.  for  lawyers,  a  certificate 
of  service.  Hearing  requests  must  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington,  D.C.  20549. 
Applicants.  4  Manhattanville  Road. 
Purchase,  New  York  10577. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Christopher  Sprague.  Senior  Staff 
Attorney,  at  (202)  942-0670,  or  Michael 
V.  Wible,  Special  Counsel,  at  (202)  942- 
0670,  Office  of  Insurance  Products. 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  AUSA  is  a  stock  life  insuremce 
company  organized  under  the  laws  of 
the  State  of  New  York.  AUSA  is  a 
wholly-owned  subsidiary  of  First  AUSA 
Life  Insurance  Company  ("First 
AUSA").  First  AUSA  is  a  wholly-owned 
subsidiary  of  AEGON  USA.  Inc. 
("AEGON").  a  financial  services  holding 
company  whose  primary  emphasis  is  on 
life  and  health  insurance,  annuities,  and 
investment  products.  AEGON  is  a 
wholly-owned  indirect  subsidiary  of 
AEGON  nv,  a  Netherlands  corporation, 
which  is  a  publicly-traded  international 
insurance  group. 

2.  In  1993.  AUSA  formed  the 
Diversified  Account  as  a  separate 
account  under  New  York  law.  The 
Diversified  Accomit  is  divided  into  ten 
subaccounts  (the  "Subaccounts").  Eight 
of  the  ten  Subaccoxmts  will  invest  in  a 
corresponding  series  of  the  Diversified 
Investors  Portfolios,  while  the 
remaining  two  Subaccounts  will  invest 
in  the  Calvert  Socially  Responsible 
Series  of  Acacia  Capital  Corporation 
(the  "Calvert  Socially  Responsible 
Series")  and  in  the  International 
Portfolio  of  Scudder  Variable  Life 
Investment  Fund,  respectively.  Pursuant 
to  New  York  law,  the  income  and 
capital  gains  or  losses  of  the  Diversified 
Account,  whether  realized  or  not.  will 
be  credited  to  or  charged  against  the 
assets  held  in  the  Diversified  Account, 
without  regard  to  the  income  or  capital 


gains  or  losses  of  any  other  separate 
account  or  of  AUSA's  general  accoimt. 
Nor  will  the  assets  of  the  Diversified 
Account  be  chargeable  with  Uabilities 
arising  out  of  any  other  business 
conducted  by  AUSA.  However,  all 
obligations  arising  out  of  any  variable 
contract  issued  (or  assumed)  by  AUSA 
and  funded  by  the  Diversified  Account 
will  be  general  corporate  obligations  of 
AUSA.  A  registration  statement 
registering  the  Diversified  Account  as  a 
unit  investment  trust  under  the  1940 
Act  and  registering  certain  group 
variable  annuity  contracts  (the  "AUSA 
Diversified  Contracts")  issued  by  AUSA 
and  the  Diversified  Account  under  the 
Securities  Act  of  1933  (the  "1933  Act") 
has  been  filed  with  the  Commission  (file 
no.  33-73734). 

3.  The  Mutual  Life  Insurance 
Company  of  New  York  ("Mutual  of  New 
York"),  has  registered  MONY  Keynote 
as  a  unit  investment  trust  under  the 
1940  Act.  and  has  registered  interests  in 
MONY  Keynote  under  the  1933  Act. 
MONY  Keynote  is  divided  into 
subaccounts,  which  invest  in  the 
corresponding  portfolios  of  the 
Diversified  Investors  Portfolios  and  in 
the  Calvert  Socially  Responsible  Series. 

4.  On  December  31,  1993,  Mutual  of 
New  York  entered  into  an  agreepient 
(the  "Assumption  Reinsurance 
Agreement")  with  AEGON  and  AUSA 
pursuant  to  which  AEGON  acquired  the 
group  pension  operations  of  Mutual  of 
New  York.  In  accordance  with  the 
Assumption  Reinsurance  Agreement, 
MONY  Keynote  Contracts  will  be 
transferred  by  assumption  reinsurance 
to  AUSA.  and  the  assets  held  in  MONY 
Keynote  will  be  transferred  to  the 
Diversified  Account,  subject  to  receipt  ■ 
of  any  necessary  state  insurance 
department  approvals,  the  consent  (if 
required  by  a  state  insurance 
department)  of  the  holder  of  a  MONY 
Keynote  Contract,  and  the  issuance  of 
the  Order  requested  by  Applicants. 

5.  The  Assumption  Reinsurance 
Agreement  provides  that  holders  of 
MONY  Keynote  Contracts  may  elect, 
during  the  period  prescribed  by  the  law 
of  the  state  in  which  the  holder  of  the 
MONY  Keynote  Contract  resides,  to 
permit  their  MONY  Keynote  Contract  to 
be  assumed  by  AUSA  and  "opt  in,"  or 
elect  not  to  do  so  and  "opt  out." 
Pursuant  to  the  Assumption 
Reinsurance  Agreement,  this  election 
will  be  described  in  a  notice  of  election 
(the  "Notice  of  Election"),  which  will  be 
sent  to  holders  of  MONY  Keynote 
Contracts.  The  Notice  of  Election  will  be 
accompanied  by  a  prospectus  for  the 
Diversified  Account  which  will  describe 
the  AUSA  Diversified  Contracts.  The 
Notice  of  Election  will  be  in  a  form 


approved  by  the  New  York  Insurance 
Department  and,  in  certain  cases,  also 
approved  by  the  insurance  department 
of  the  state  in  which  the  holder  resides. 
The  Notice  of  Election  will  (a)  State  that 
the  underlying  assumption  reinsurance 
transaction  between  MONY  and  AUSA 
has  been  approved  by  the  New  York 
Insurance  Diepartment,  (b)  describe  the 
options  available  to  the  holder  to  either 
opt  in  or  opt  out  of  the  assumption 
reinsurance  transaction  and  (c)  enclose 
an  "Election  Form"  to  be  completed  and 
returned.  The  Notice  of  Election  wrill 
explain  that  the  holder  may  opt  out  by 
so  indicating  on  the  Election  Form  or 
may  opt  in  by  either  so  indicating  on  the 
Election  Form  or,  to  the  extent 
permitted  under  the  insurance  laws  of 
the  applicable  state,  by  taking  no 
positive  action  to  opt  out. 

6.  All  holders  who  opt  in,  or  are 
deemed  to  have  opted  in,  will  receive  a 
Certificate  of  Assumption  evidencing 
the  assumption  of  obligations  of  Mutual 
of  New  York  imder  the  MONY  Keynote 
Contracts  by  AUSA.  The  assumption 
vdll  be  effected  by  causing  all  assets 
invested  in  a  particular  subaccount  of 
MONY  Keynote  to  be  transferred  to  the 
Diversified  Subaccount  which  invests  in 
the  same  series  of  the  Diversified 
Investors  PortfoUos  or  the  Calvert 
Socially  Responsible  Series,  as 
applicable.  On  and  after  the  effective 
date  of  the  assumption  of  any  MONY 
Keynote  Contract,  any  future  purchase 
payments  for  an  assumed  MONY 
Keynote  Contract  will  be  allocated  to 
the  Diversified  Account  and  to  the 
Diversified  Subaccount  which 
corresponds  to  the  MONY  Keynote 
subaccount(s)  most  recently  selected  by 
the  holder  of  the  MONY  Keynote 
Contract.  Under  the  terms  of  each 
MONY  Keynote  Contract  which  is 
assumed  by  AUSA,  transfer  instructions 
for  existing  investments  and  revised 
allocation  instructions  for  future 
purchase  payments  may  be  transmitted 
to  AUSA  subsequent  to  the  effective 
date  of  the  assiunption  to  permit 
allocations  to  Diversified  Subaccounts 
for  which  there  was  no  corresponding 
subaccount  available  under  the  MONY 
Keynote  Contract. 

7.  In  the  event  that  a  holder  of  a 
MONY  Keynote  Contract  rejects  the 
assumption  offer  and  thus  opts  out,  the 
Assumption  Reinsurance  Agreement 
provides  that  AUSA  will  indemnity 
reinsure,  to  the  extent  permissible  under 
applicable  insurance  laws,  such  MONY 
Keynote  Contracts.  AppUcants  state  that 
indemnity  reinsurance  will  have  no 
effect  on  the  rights  and  obhgations 
under  the  MONY  Keynote  Qmtracts  as 
between  Mutual  of  New  York  and  the 
holder.  In  addition,  indenmity 


reinsurance  will  be  limited  only  to  those 
very  narrow  obligations  thereimder 
funded  by  the  general  account  of  the 
insurer  (i.e.,  those  obligations  of  Mutual 
of  New  York  imder  a  MONY  Keynote 
Contract  funded  by  assets  held  in 
MONY  Keynote  wall  not  be  subject  to 
indemnity  reinsurance). 

8.  The  terms  of  the  MONY  Keynote 
Contracts  and  of  the  AUSA  Diversified 
Contracts  will  be  the  same  whether  a 
holder  opts  in  or  opts  out.  except  that 
the  insurance  company  responsible  for 
providing  the  benefits  under  the 
contract  will  be  AUSA  for  those  holders 
who  opt  in,  or  are  deemed  to  have  opted 
in.  The  charges  and  fees  imder  the 
AUSA  Diversified  Contracts  with 
respect  to  amounts  allocated  for  variable 
accumulation  will  be  the  same  as  under 
the  MONY  Kejuote  Contracts. 

Applicants'  Legal  Analysis 

1.  Section  2(a)(3)  of  the  1940  Act 
defines  "affiliated  person"  to  include 
any  person  directly  or  indirectly  under 
common  control  with  such  other 
person.  Section  2(a)(9)  of  the  1940  Act 
defines  control,  as  is  relevant  here,  as 
the  power  to  exercise  controlling 
influence  over  the  management  or 
pohcies  of  a  company.  Section  17(a)  of 
the  1940  Act  prohibits  any  affihated 
person  or  any  affiliated  person  of  such 
a  person,  acting  as  principal,  from 
selling  to  or  purchasing  from  a 
registered  investment  company,  or  any 
company  controlled  by  such  registered 
company,  any  security  or  other 
property.  Section  17(b)  of  the  1940  Act 
provides,  however,  that  the 
Commission,  upon  application,  may 
exempt  a  proposed  transaction  from  the 
provisions  of  Section  17(a)  if  evidence 
establishes  that  (a)  The  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 
2.  In  the  event  that  a  holder  of  a 
MONY  Keynote  Contract  rejects  the 
assumption  offer  and  opts  out,  the 
Assumption  Reinsurance  Agreement 
provides  that  AUSA  will  indemnity 
reinsure  such  MONY  Keynote  Contracts. 
The  indemnity  reinsurance  has  the 
effect  of  rendering  AUSA  ultimately 
liable  for  the  financial  obligations  of 
Mutual  of  New  York  under  the  MONY 
Keynote  Contracts.  In  addition,  the 
Assumption  Reinsurance  Agreement 


provides  that  the  obhgations  of  Mutual 
of  New  York  under  the  MONY  Keynote 
Contracts  to  administer  those  contracts 
will  be  performed  by  AUSA  or  by  an 
affiliate  of  AUSA  pursuant  to  an 
administrative  services  agreement. 
Although  Mutual  of  New  York  remains 
the  depositor  of  MONY  Keynote.  AUSA 
may  be  said  to  have  the  power  to 
exercise  controlhng  influence  over  the 
management  and  pohcies  of  MONY 
Keynote.  As  a  practical  matter,  AUSA 
and  the  Diversified  Account  may 
exercise  some  influence  or  control  over 
the  management  of  MONY  Keynote  after 
the  closing  pursuant  to  the  Assumption 
Reinsurance  Agreement  (the  "Closing"). 
AppHcants  state  therefore,  that  it  is 
possible  that  the  Diversified  Account 
and  MONY  KejTiote  may,  after  the  time 
of  the  Closing,  be  affihated  by  virtue  of 
being  under  the  common  control  of 
AUSA.  Accordingly,  the  proposed 
transfer  of  assets  frbm  MONY  Keynote 
to  the  Diversified  Account  with  respect 
to  MONY  Keynote  Contractholders  who 
opt  in  (or  are  deemed  to  have  opted  in) 
may  be  subject  to  Section  17(a)  of  the 
1940  Act. 

3.  Applicants  submit  that  the  interests 
in  MONY  Keynote  of  holders  of  MONY 
Keynote  Contracts  will  not  be  adversely 
affected  by  the  transfer  of  assets  and 
habihties  to  the  AUSA  Diversified 
Account.  The  proposed  transfer  will  not 
result  in  any  dilution  of  such 
contractholders'  interests,  and  will  not 
result  in  any  change  in  the  assets 
underlying  the  value  under  the 
Contracts  allocated  for  variable 
accumulation.  Rather,  the  transfers  will 
benefit  such  contractholders  because 
they  will  look  at  AUSA  as  depositor  of 
the  Diversified  Account.  Applicants 
state  that  AUSA  has  a  somewhat  higher 
rating  than  Mutual  of  New  York  from 
the  major  rating  organizations,  and 
AUSA's  credit  is  backed  by  AEGON. 
This  benefit  will  be  provided  at  no  cost 
to  contractholders,  as  all  of  the  costs  of 
the  proposed  transaction  will  be  paid  by 
Mutual  of  New  York  and  AUSA. 
Accordingly.  Applicants  submit  that  the 
proposed  transfer  of  the  assets  and 
liabilities  of  MONY  Keynote  to  the 
AUSA  Diversified  Account  is  reasonable 
and  fair,  does  not  involve  overreaching, 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  and  is  consistent  with  the 
general  purposes  of  the  1940  Act. 
4.  Section  17(d)  and  Rule  17d-l 
thereunder  generally  prohibit  joint 
transactions  or  arrangements  that 
involve  both  an  investment  company 
and  an  affiliate  of  the  investment 
company.  Because  Mutual  of  New  York 
has  entered  into  the  Assumption 
Reinsurance  Agreement  with  AUSA 
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under  which  the  assets  of  MONY 
Keynote  will  be  transferred  to  the  AUSA 
Diversified  Account,  the  assumption 
reinsurance  transaction  may  be  deemed 
to  be  a  joint  transaction  between  AUSA, 
MONY  Keynote,  and  the  Diversified 
Account.  Apphcants  state  that  Section 
17(d)  and  Rule  17d-l  were  intended  to 
prohibit  conflicts  of  interest.  The 
Applicants  submit  that  the  proposed 
transaction  does  not  create  any  confUcts 
of  interest  among  MONY  Keynote,  the 
Diversified  Account,  and  AUSA.  The 
Diversified  Account  was  specifically 
created  for  purposes  of  effecting  the 
proposed  transaction.  Applicants  state 
that  this  is  not  a  transaction  that  is 
amenable  to  self-dealing  by  the  affiliate 
of  an  investment  company  to  the 
detriment  of  the  investment  company, 
and  therefore  it  significantly  differs 
from  the  type  of  "joint  transactions" 
contemplated  by  the  drafters  of  Section 
17(d)  and  of  Rule  17d-l.  Under  the 
terms  of  the  Assiunption  Reinsurance 
Agreement,  any  transfer  of  assets 
between  MONY  Keynote  and  the 
Diversified  Account  will  be  at  the 
direction  of  the  holder  of  a  MONY 
Keynote  Contract  (who  will  have 
received  the  disclosiu^s  discussed 
above),  thereby  eliminating  the  abuses 
of  self  dealing.  Accordingly,  Apphcants 
assert  that  the  transaction  is  consistent 
with  the  provisions,  policies,  and 
purposes  of  the  1940  Act,  and 
respectfully  request  that  the 
Commission  grant  an  order  approving 
the  transaction. 

5.  Section  11(a)  of  the  1940  Act  makes 
it  unlawful  for  a  registered  open-end 
investment  company  or  a  principal 
imderwriter  for  such  a  company  to  make 
an  offer  to  the  holder  of  a  seciuity  of 
such  company  or  of  any  other  open-end 
investment  company  to  exchange  his 
security  for  a  security  in  the  same  or 
another  such  company  on  any  basis 
other  than  the  relative  net  asset  values 
of  the  respective  seciuities  to  be 
exchanged.  Section  11(c)  makes  this 
prohibition  appUcable,  irrespective  of 
the  basis  of  the  exchange,  to  any  offer 
of  exchange  of  the  securities  of  a 
registered  unit  investment  trust  for  the 
securities  of  any  other  investment 
company.  Under  the  terms  of  the 
Assumption  Reinsurance  Agreement, 
holders  of  MONY  Keynote  Contracts 
will  be  offered  the  opportunity  to  have 
AUSA  assiune  the  Uabihties  of  those 
contracts.  In  effect,  this  offer  amounts  to 
an  offer  to  exchange  a  group  variable 
annuity  contract,  the  depositor  of  which 
is  Mutual  of  New  York,  for  a  group 
variable  aimuity  contract,  the  depositor 
of  which  is  AUSA.  Apphcants  state  that 
they  cannot  rely  on  the  exemption  set 


out  in  Rule  lla-2  under  the  1940  Act 
to  effect  this  exchange  offer.  Thus, 
Apphcants'  proposed  exchange, 
although  it  will  be  effected  at  net  asset 
value,  must  be  approved  by  the 
Commission. 

6.  Applicants  state  that  Section  11(a) 
was  specifically  designed  to  prevent  the 
practices  of  "switching"  and 
"reloading,"  whereby  the  holders  of 
securities  were  induced  to  exchange 
their  certificates  for  new  certificates  on 
which  a  new  load  would  be  payable. 
Because  no  charge  will  be  assessed  in 
connection  with  the  assumption 
reinsurance  of  the  MONY  Keynote 
Contracts  by  AUSA,  and  because  there 
are  no  front-end  or  surrender  charges 
under  either  the  MONY  Keynote 
Contracts  or  the  AUSA  Diversified 
Contracts,  Applicants  state  that  the 
principal  abuses  at  which  Section  11(a) 
is  directed  will  not  be  present.  As 
discussed  above,  there  will  be  no 
interruption  in  the  underlying  funds 
serving  as  investment  media  for  the 
contracts  before  and  after  the  transfer,  hi 
addition,  AUSA  believes,  based  on  its 
review  of  existing  federal  income  tax 
laws  and  regulations  and  advice  of 
counsel^  that  the  proposed  assumption 
reinsurance  transaction,  including  the 
proposed  "opt  in/opt  out"  rights 
described  previously,  will  result  in  no 
taxable  income  or  other  adverse  tax 
consequences  to  holders  of  MONY 
Keynote  Contracts  of  AUSA  Diversified 
Contracts. 

7.  Apphcants  assert  that  if  MONY 
Keynote  and  the  Diversified  Account 
were  affihated  in  the  manner 
contemplated  by  Rule  lla-2  under  the 
1940  Act.  they  could  effect  the  exchange 
in  reliance  on  that  rule,  notwithstanding 
the  featiire  of  the  exchange  offer  under 
which  MONY  Keynote  contractholders 
who  fail  to  respond  to  the  Notice  of 
Election  will  be  deemed  to  have  opted 
in. 

Applicants'  Conclusion 

Applicants  submit  that  the 
exemptions  requested  herein  satisfy  the 
standards  of  Section  17(b)  of  the  1940 
Act.  that  the  terms  of  the  proposed  joint 
transaction  meet  the  standards  for 
granting  an  exemption  imder  Ride  17d- 
1  under  the  1940  Act.  and  that  the  terms 
of  the  exchange  offer  satisfy  the 
standards  of  Section  11.  Apphcants 
therefore  request  that  the  Commission 
issue  an  order  granting  the  requested 
exemptions  from  Sections  17(a).  17(d), 
and  Rule  17d-l,  and  approving  the 
proposed  exchange  offer  under  Section 
11. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-22054  Filed  9-7-94;  8:45  am) 
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[Investment  Company  Act  Release  No. 
20520;  File  No.  811-3431] 

Sentinel  Cash  Management  Fund,  Inc.; 
Application  tor  Deregistration 

August  31, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Divestment 

Company  Act  of  1940  (the  "Act"). . 

APPLICANT:  Sentinel  Cash  Management 
Fund,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Apphcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  appUcation  on  Form 
N-«F  was  filed  on  Jime  16, 1994.  and 
amended  on  August  31, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  wiU  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  26, 1994,  and  shoidd  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natxire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
vmting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington.  DC  20549. 
Apphcant.  National  Life  Drive. 
Montpelier,  Vermont  05604. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer.  Staff  Attorney,  at  (202) 
504-2920.  or  C.  David  Messman.  Branch 
Chief,  at  (202)  272-3018  (Office  of 
Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Apphcant  is  a  Maryland 
corporation  that  is  registered  under  the 


Act  as  an  open-end  diversified 
management  investment  company. 
Applicant  also  is  a  "money  market 
fluid,"  as  defined  in  rule  2a-7  under  the 
Act.  On  June  19, 1981,  apphcant  filed  a 
notification  of  registration  under  section 
8(a)  of  the  Act  on  Form  N-8A.  On  the 
same  date,  apphcant  filed  a  registration 
statement  imder  the  Securities  Act  of 
1933  and  section  8(b)  of  the  Act  to 
register  10,000,000,000  shares  of 
common  stock,  par  value  $.0001  per 
share.  The  registration  statement 
became  effective  on  October  15, 1981. 
and  applicant's  initial  public  offering 
commenced  immediately  thereafter. 

2.  At  a  meeting  held  on  August  13- 
14, 1992.  applicant's  board  of  directors 
approved  an  agreement  and  plan  of 
reorganization  (the  "Agreement") 
between  Sentinel  Group  Funds.  Inc.  (the 
"Company"),  on  behalf  of  Sentinel  U.S. 
Treasury  Money  Market  Fund 
("Sentinel  Treasiuy"),  and  applicant. 
The  Agreement  and  the  transactions 
contemplated  thereby  are  collectively 
referred  to  as  the  "Reorgnization."  The 
Agreement  provided  for  the  transfer  of 
substantially  all  of  the  assets  and 
liabihties  of  apphcant  in  exchange  for 
shares  of  Sentinel  Treasury. 

3.  Apphcant  stated  in  proxy  materials 
filed  in  connection  with  the 
Reorganization  that  Sentinel  Treasury  is 
a  no-load  open-end  investment 
company  that  invests  exclusively  in 
short-term  marketable  securities  that  are 
direct  obligations  of  the  U.S.  Treasury. 
The  purpose  of  the  Reorganization  was 
to  provide  shareholders  with  a  money 
market  fund  whose  portfolio  is  limited 
to  the  highest  quahty  investments  and 
whose  operating  expense  ratio  is 
potentially  lower  than  apphcant's. 

4.  Apphcant  and  the  Company  are 
"affiliated  persons"  of  each  other,  as 
that  term  is  defined  in  the  Act,  solely  by 
reason  of  having  common  directors, 
officers,  and  investment  advisers. 
Apphcant  £uid  the  Company  rehed  on 
rule  17a-8  under  the  Act  in  order  to 
exempt  the  Reorganization  from  the 
affihated  transaction  prohibition  of 
section  17(a)  of  the  Act.  To  avail  itself 
of  the  rule  17a-8  exemption,  each  of  the 
boards  of  directors  of  applicant  and  the 
Company,  including  a  majority  of 
disinterested  directors  of  each  of 
applicant  and  the  Company,  determined 
that  the  Reorganization  was  in  the  best 
interest  of  the  shareholders  and  that  the 
interests  of  existing  shareholders  would 
not  be  diluted  as  a  result  of  the 
Reorganization. 

5.  On  behalf  of  applicant,  the 
Company  filed  a  registration  statement 
on  Form  N-14  on  November  25. 1992. 
and  amended  it  on  December  30. 1992. 
The  registration  statement  contained  the 


proxy  materials  soliciting  the  approval 
of  the  Reorganization  by  applicant's 
shareholders.  On  or  about  January  5. 
1993.  proxy  materials  were  mailed  to 
apphcant's  shareholders.  Applicant's 
shareholders  voted  to  approve  the 
Agreement  at  a  special  meeting  held  on 
February  23, 1992. 

6.  As  of  February  26, 1993.  apphcant 
had  47,609,856  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
547,609,856,  and  a  per  share  net  asset 
value  of  51.00.  On  March  1.  1993, 
pursuant  to  the  Agreement,  applicant 
transferred  assets  and  habilities  to  the 
Company  in  exchange  for  shares  of 
Sentinel  Treasiuy.  The  aggregate  net 
asset  value  of  Sentinel  Treasury's  shares 
received  was  equal  to  the  net  asset  value 
of  apphcant's  shares  held.  Apphcant 
then  distributed  the  Sentinel  Treasury's 
shares  it  received  pro  rata  to  its 
shareholders,  in  complete  liquidation  of 
apphcant. 

7.  No  brokerage  commissions  were 
paid  in  coimection  with  the 
Reorganization.  The  expenses  for 
effecting  the  Reorganization  were  borne 
by  the  Company,  up  to  5200,000. 
Expenses  in  excess  of  5200,000  were 
borne  by  Provident  Mutual  Life 
Insurance  Company  of  Philadelphia 
and/or  National  Life  Insurance 
Company.  Such  expenses  include 
preparation  of  the  Agreement,  the 
registration  statement,  fihng  fees  of  the 
SEC  and  state  securities  commissions, 
and  audit  fees.  Expenses  connected  with 
the  deregistration,  dissolution,  and 
liquidation  of  apphcant  will  be  borne  by 
Sentinel  Administrative  Service 
Corporation.  Such  expenses  include 
preparing  and  filing  Form  N-8F  with 
the  SEC  to  deregister  apphcant. 
preparing  and  filing  dissolution 
documents  with  the  State  of  Maryland, 
legal  fees,  audit  fees,  and  expenses 
incurred  with  ongoing  compliance 
under  the  Act. 

8.  At  the  time  of  the  amended  and 
restated  apphcation,  applicant  had  no 
assets,  no  liabihties,  and  no 
shareholders.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged  in. 
nor  does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

9.  On  March  1. 1993.  apphcant  filed 
Articles  of  Transfer  with  Maryland's 
Department  of  Assessments  and 
Taxation,  and  on  that  date  received  a 
Certificate  of  Transfer  from  that  office. 
Apphcant  intends  to  file  Articles  of 
Dissolution  vnth  that  office  as  soon  as 
practicable  following  its  deregistration. 


For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  94-22055  Filed  9-7-94:  8:45  ami 
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Pnvestment  Company  Act  Release  No. 
20519;  International  Series  Release  No.  707: 
812-9124] 

State  Street  Bank  and  Trust  Company; 
Notice  of  Application 

August  31. 1994. 

AGENCY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Slate  Street  Bank  and  Trust 
Company. 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
pro\isions  of  section  17(0. 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  to  permit  certain 
registered  investment  companies  (other 
than  investment  companies  registered 
under  section  7(d))  ("Investment 
Companies")  to  maintain  their  foreign 
securities  and  other  assets  in 
Switzerland  in  the  custody  of  Lombard 
Odier  &  Cie  ('Lombard  Odier"). 
FILING  DATE:  The  apphcation  was  filed 
on  July  27,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  26. 1994,  and  should  be 
accompanied  by  proof  of  ser\  ice  on 
apphcant,  in  the  form  of  an  affidavit  or. 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Apphcant.  225  Franklin  Street,  29th 
Floor,  Boston,  Massachusetts  02110. 
FOR  FURTHER  INFORMA'HON  CONTACT: 
James  J.  Dwyer.  Staff  Attorney,  at  (202) 
942-0581.  or  C.  David  Messman.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary'  of  the 


46464  Federal  Register  /  Vol.  59,  No.  173  /  Thursday,  September  8,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  173  /  Thursday.  September  8,  1994  /  Notices  46465 


application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  wholly -owned 
subsidiary  of  State  Street  Boston 
Corporation,  a  publicly  held  bank 
holding  company.  Applicant  is 
organized  as  a  bank  and  trust  company 
under  Massachusetts  law  and  is  a 
member  of  the  Federal  Reserve  System. 

2.  Lombard  Odier.  a  private  bank  in 
Switzerland  organized  as  a  partnership, 
is  authorized  under  the  Swiss  Banking 
Act  to  carry  out  all  banking  activities. 
Lombard  Odier  concentrates  on  services 
related  to  asset  management  for 
institutional  and  private  clients 
worldwide,  including  investment 
advisory  services,  investment  research, 
securities  brokerage  and  trading, 
custody,  underwriting,  foreign  exchange 
and  money  market  dealing,  tax  and 
corporate  services,  and  personal 
&iancial  plaiuiing.  As  part  of  its  global 
approach  to  managing  client  assets, 
Lombard  Odier  has  provided  custody 
services  for  over  a  century,  and,  as  of 
December  31. 1993.  was  custodian  to 
more  than  10.000  clients  and  held  over 
37  billion  Swiss  francs  of  assets  in 
securities,  currency,  and  precious 
metals  held  in  over  30  countries. 

3.  Applicant  seeks  an  order  under 
section  6(c]  exempting  appUcant, 
Lombard  Odier,  and  Investment 
Companies  and  their  custodians  from 
section  17(0.  The  order  would  let 
applicant,  as  custodian  or  sub-custodian 
of  cash,  cash  equivalents,  and  "foreign 
securities,"  as  defined  in  rule  17f-5 
(collectively,  "Securities"),  and 
Investment  Companies  and  their 
custodians,  to  deposit,  or  cause  or 
permit  the  deposit  of.  Securities  with 
Lombard  Odier  in  Switzerland.  If  the 
relief  is  granted,  applicant  intends  to 
use  Lombard  Odier  as  a  sub-custodian 
in  Switzerland. 

Applicant's  Legal  Analysis 

1.  Section  17(f)  requires  every 
registered  management  investment 
company  to  place  and  maintain  its 
securities  and  similar  investments  in  the 
custody  of  certain  enimierated  entities, 
including  banks  meeting  the 
qualifications  set  forth  in  section 
26(a)(1)  for  custodians  of  the  assets  of 
registered  investment  management 
companies.  As  defined  in  section 
2(a)(5),  "bank"  includes  (a)  a  banking 
institution  organized  under  the  laws  of 
the  United  States,  (b)  a  member  bank  of 
the  Federal  Reserve  System,  and  (c)  any 
other  banking  institution  or  trust 
company  doing  business  under  the  laws 
of  any  state  or  of  the  United  States,  (i) 


a  substantial  portion  of  the  business  of 
which  consists  of  receiving  deposits  or 
exercising  fiduciary  powers  similar  to 
those  permitted  to  national  banks,  (ii) 
which  is  supervised  and  examined  by 
state  or  federal  authorities  having 
supervision  over  banks,  and  (iii)  which 
is  not  operated  for  the  purpose  of 
evading  the  Act.  Applicant  is  a  bank 
under  section  2(a)(5)  and  meets  the 
qualifications  set  fohh  in  section 
26(a)(1)  for  custodians  of  the  assets  of 
registered  investment  management 
companies. 

2.  Under  section  17(f),  the  only 
foreign  entities  that  may  serve  as 
custodians  for  registered  management 
investment  companies  are  the  overseas 
branches  of  U.S.  banks.  Rule  17f-5 
expands  the  group  of  entities  that  are 
permitted  to  serve  as  foreign  custodians. 
Rule  17f-5(c)(2)(i)  defines  the  term 
"eligible  foreign  custodian"  to  include  a 
banking  institution  or  trust  company 
incorporated  or  organized  imder  the 
laws  of  a  country  other  than  the  United 
States  that  is  regulated  as  such  by  that 
country's  government  or  an  agency 
thereof,  and  that  has  shareholder's 
equity  in  excess  of  U.S.  $200,000,000. 

3.  AppUcant  asserts  that  Lombard 
Odier  satisfies  all  of  the  requirements  of 
rule  17-5  except  the  shareholder's 
equity  requirement.  As  a  partnership, 
Lombard  Odier  technically  does  not 
have  shareholders'  equity.  Absent 
exemptive  reUef,  Lombard  Odier  may 
not  serve  as  a  custodian  for  Investment 
Company  assets. 

4.  Applicant  asserts  that  Lombard 
Odier  is  well  qualified  to  act  as  sub- 
custodian for  Investment  Companies 
assets.  Moreover,  applicant  believes  that 
each  Investment  Company  and  its 
shareholders  would  be  adequately 
protected  against  loss  under  the 
agreement  described  in  condition  1 
below,  because  applicant  would  be 
responsible  for  the  performance  of 
custody  services  by  Lombard  Odier  to 
the  same  extent  as  though  applicant 
itself  were  providing  such  services. 
Thus,  under  the  agreement,  the  use  of 
Lombard  Odier  as  sub-custodian  of 
Securities  would  not  result  in  any 
reduction  in  the  level  of  protection 
afforded  the  assets  of  the  Investment 
Companies. 

5.  Section  6(c)  in  relevsuit  part  permits 
the  SEC  to  exempt  any  person,  security, 
or  transaction,  or  class  or  classes 
thereof,  from  any  provision  of  the  Act, 
or  of  any  rule  or  regulation  thereunder, 
if  and  to  the  extent  that  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest,  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 


provisions  of  the  Act.  Applicant  submits 
that  its  request  satisfies  this  standard. 

Applicant's  Conditions 

AppUcant  agrees  that  any  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  Securities  will  be  deposited  in 
Switzerland  with  Lombard  Odier  only 
in  accordance  with  an  agreement  among 
(a)  the  Investment  Company  or  a 
custodian  of  Securities  of  the 
Investment  Company  for  which 
applicant  acts  as  sub-custodian,  (b) 
appUcant,  and  (c)  Lombard  Odier, 
pursuant  to  the  terms  of  which 
appUcant  would  act  as  the  custodian  or 
sub-custodian,  as  the  case  may  be,  of 
Securities  of  the  Investment  Company 
and  Lombard  Odier  would  be  delegated 
such  duties  and  obligations  of  applicant 
thereunder  as  would  be  necessary  to 
permit  Lombard  Odier  to  hold  in 
custody  the  Securities  of  the  Investment 
Company  in  Switzerland.  The 
agreement  will  further  provide  that 
applicant  will  be  liable  for  any  loss, 
damage,  cost,  expense,  UabiUty,  or  claim 
arising  out  of  or  in  connection  with  the 
performance  by  Lombard  Odier  of  its 
responsibilities  under  the  agreement  to 
the  same  extent  as  if  applicant  had  been 
required  to  provide  custody  services 
imder  such  agreement. 

2.  All  provisions  of  rule  17f-5,  other 
than  the  shareholders'  equity 
requirement,  will  be  complied  with  in 
connection  with  the  deposit  of 
Securities  in  Switzerland  with  Lombard 
Odier. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  94-22056  Filed  »-7-94;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 
[License  No.  01/01-0358] 

Seacoast  Capital  Partners,  L.P.;  Notice 
of  issuance  of  a  Small  Business 
Investment  Company  License 

On  July  1, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  34008)  stating  that  an  application 
bad  been  filed  by  Seacoast  Capital 
Partners,  L.P.,  55  Femcroft  Road, 
Danvers,  Massachusetts  01923,  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  Section  107.102  of  the 
Regulations  governing  smaU  business 
investment  companies  (13  C.F.R. 
107.102  (1994))  for  a  Ucense  to  operate 
as  a  small  business  investment 
company.  Interested  parties  were  given 


until  close  of  business  August  1, 1994 
to  submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  license  No.  01/01-0358  on 
August  22. 1994,  to  Seacoast  Capital 
Partners,  LP.  to  operate  as  a  small 
business  investment  company. 

The  Licensee  will  be  wholly  owned 
by  Seacoast  Capital  Corporation  (99%) 
and  Seacoast  Capital  Corporation  II 
(1%),  which  is  owned  by  Signal 
Corporation,  a  wholly-owned  subsidiary 
of  Itel  Corporation.  Itel  is  a  Sl.6  bilUon 
public  company.  The  limited 
partnership  will  have  at  least  $5  milUon 
of  private  capital. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  59.011,  Small  Business 
Investment  Compaaies) 

Dated:  August  30, 1994. 
Danyl  K.  Hainton, 

Acting  Associate  AdministmioT  for 

Investment. 

[FR  Doc.  94-22097  Filed  9-7-94;  8:45  am) 
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DEPARTMENT  OF  STATE 

Bureau  of  East  Asian  and  Pacific 
Affairs 

[Putilic  Notice  20701 

Discretionary  Grant  Programs; 
Application  Notice  Establishing 
Closing  Date  for  Transmittal  of  Certain 
Fiscal  Year  1995  Applications 

AGENCY:  Department  of  State. 
summary:  The  purpose  of  this 
application  notice  is  to  inform  potential 
applicant  organizations  and  individuals 
of  fiscal  and  programmatic  information 
and  the  closing  date  for  the  transmittal 
of  appUcations  for  awards  in  Fiscal  Year 
1995  under  the  program  administered 
by  the  Department  of  State. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alphonse  F.  La  Porta,  Director,  Office  of 
Cambodian  Genocide  Investigations, 
Bureau  of  East  Asian  and  Pacific  Affairs, 
Department  of  State,  Room  5206  Main 
State,  2201  C  Street,  NW..  Washington. 
DC  20520.  Telephone:  (202)  647-0808; 
Fax:(202)647-3069. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  State  invites  appUcations 
from  organizations  and  individuals  with 
interest  and  expertise  in  conducting 
research,  training  and  cataloguing 
primary  source  documentation 
concerning  the  genocidal  acts  and  other 


JMI 


crimes  against  humanity  committed  by 
the  Khmer  Rouge  in  Cambodia  between 
April  17, 1975  and  January  7,  1979.  The 
grants,  to  be  administered  by  the  Office 
of  Cambodian  Genocide  Investigations 
of  the  Bureau  of  East  Asian  and  Pacific 
Affairs,  wiU  be  awarded  through  an 
open  national  competition  among 
qualified  appUcant  organizations  and 
individuals. 

Authority  for  this  program  is 
contained  in  The  Cambodian  Genocide 
Justice  Act,  Sections  571-574  of  the 
Foreign  Relations  Authorization  Act 
(FRAA)  for  fiscal  years  1994  and  1995. 
Section  573(b)  provides  the  purpose  of 
the  Office  of  Cambodian  Genocide 
Investigations: 

".  .  .to support. through 
organizations  and  individuals  whom  the 
Secretary  of  State  may  contract  to  carry 
out  the  operations  of  the  Office,  as 
appropriate,  efforts  to  bring  to  justice 
members  of  the  Khmer  Rouge  for  their 
crimes  against  humanity  committed  in 
Cambodia  between  April  17, 1975  and 
January  7. 1979,  including — 

(1)  to  investigate  crimes  against 
himianity  committed  by  national  Khmer 
Rouge  leaders  during  that  period; 

(2)  to  provide  the  people  of  Cambodia 
with  access  to  documents,  records,  and 
other  evidence  held  by  the  Office  as  a 
result  of  such  investigations; 

(3)  to  submit  the  relevant  data^to  a 
national  or  Intemational  penal  tribimal 
convened  formally  to  hear  and  judge 
genocidal  acts  committed  by  the  Khmer 
Rouge;  and 

(4)  to  develop  a  U.S.  proposal  for  the 
establishment  of  an  intemational 
criminal  tribunal  for  the  prosecution  of 
those  accused  of  genocide  in 
Cambodia." 

The  grant  program  is  formally  called 
the  Cambodian  Genocide  Justice  Grant 
Program. 

Organization  of  Notice:  This  notice 
contains  three  parts.  Part  I  Usts  the 
closing  date  covered  by  this  notice.  Part 
II  consists  of  a  statement  of  purpose  and 
priorities  of  the  program.  Part  III 
provides  fiscal  data  and  administrative 
arrangements  concerning  the  program. 

Parti 

Closing  Date  for  Tmnsmitta]  of 

Applications 

An  appUcation  for  a  grant  award  must 
be  post-marked  or  hand-deUvered  by  the 
close  of  business  on. October  31, 1994.  . 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  Alphonse  F.  La  Porta, 
Director,  Office  of  Cambodian  Genocide 
Investigations,  Bureau  of  East  Asian  and 
Pacific  Affairs,  Department  of  State, 


Room  5206,  Main  State  building. 
Washington.  DC  20520. 

In  the  event  of  disputes  regarding  the 
receipt  of  mail,  an  applicant  must  show 
proof  of  mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice  or 
receipt  frxim  a  commercial  center  or 
delivery  service. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Department  of  State. 

Applications  Delivered  by  Hand 

An  application  that  is  delivered  by 
hand  must  be  taken  to  Alphonse  F.  La 
Porta.  Director,  Office  of  Cambodian 
Genocide  Investigations,  Bureau  of  East 
Asian  and  Pacific  Affairs  in  Room  5206, 
Main  State  building,  2201  C  Street,  NW., 
Washington.  DC  20520;  telephone  (202) 
647-0808. 

AppUcations  are  accepted  between 
the  hours  of  9  a.m.  and  5  p.m.  (EDT) 
daily,  except  Saturdays,  Sundays  and 
Federal  holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  5:00  p.m.  on 
the  closing  date. 

Partn 

Program  Information 

In  furtherance  of  the  objectives  of  The 
Cambodian  Genocide  Justice  Act, 
appUcations  for  funding  are  being 
sought  from  quaUfied  organizations  and 
individuals  to  conduct  the  following 
activities: 

1 .  Documentation  Survey  and  Index 

Primary  source  documentation 
relating  to  the  genocidal  acts  and  other 
crimes  against  humanity  of  the  iChmer 
Rouge  during  the  period  specified  by 
the  legislation,  as  provided  above,  is 
located  in  Cambodia,  neighboring 
countries,  the  United  States  and  other 
countries  where  victims  fleeing  the 
Khmer  Rouge  regime  and  researchers, 
legal  experts  and  experts  of  many 
nationalities  reside.  An  effort  is  to  be 
undertaken  to  identify  document  and 
evidentiary  holdings,  pertinent  to  the 
development  of  legal  cases  against  the 
perpetrators  of  the  acts  of  violence 
committed  by  the  Khmer  Rouge,  which 
may  be  found  in  Cambodia,  the  United 
States  and  third  countries.  Such 
documentation  may  be  in  public  or 
private  hands;  priority  will  be  given  to 
identifying  the  nature,  location  and 
extent  of  such  documentation,  and 
secondarily  to  the  collection  documents 
and  research  materials. 
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The  purpose  is  to  create  a  computer- 
based,  IBM-compatible  index  of  primary 
source  materials,  open  to  legal  experts, 
scholars  and  governmental  officials  of 
all  countries,  in  the  United  States  and 
to  rephcate  this  doc\imentation  archive 
in  Cambodia  in  cooperation  with  a 
qualihed  indigenous  organization. 
Linkages  with  other  existing  document 
archives  should  be  shown,  as  well  as  (a) 
requirements  for  access  to  and  citation 
of  such  documentary  evidence,  (b)  any 
restrictions  on  the  publication  or  use  in 
a  judicial  proceeding  of  such 
information,  and  (c)  other  factors 
relating  to  the  veracity,  reliability  and 
completeness  of  such  documentation. 

To  the  extent  that  this  archival  survey 
can  be  advanced  with  funding 
authorized  under  this  program,  it  would 
be  desirable  to  develop  an  index  of 
Khmer  Rouge  figures  associated  with 
specific  genocidal  acts  and  other  crimes 
against  humanity,  together  with  relevant 
biographic  information.  A  geographic 
index  of  violent  incidents,  Khmer  Rouge 
command  elements,  and  other  events 
would  also  be  useful. 

For  plaiming,  monitoring  and  funding 
purposes,  this  project  is  to  be  divided 
into  two  phases,  as  follows: 

Phase  I— 1994-95 

•  Initial  surveys  of  docimientary 
holdings  in  Cambodia  and  the  United 
States. 

•  Establishment  of  a  computer-based 
indexing  system  and  data  bank,  first  in 
the  United  States  and  later  in  Cambodia, 
including  equipment  acquisition  and 
software  development. 

•  Training  of  project  specialists  and 
information  processing  personnel  in 
data  acquisition,  indexing  and 
searching. 

•  Establishment  of  project 
management  and  monitoring  systems. 

Phase  11—1995 

•  Enlargement  of  the  documentation 
survey  in  Cambodia,  the  United  States 
and  third  countries. 

•  Making  pubHcly  available,  through 
pubhcation  or  other  means,  initial 
dociunentary  indexes  and  reports. 

•  Cross-indexing  with  other 
documentary  holdings  and  archives  in 
Cambodia,  the  United  States  and 
elsewhere. 

•  Establishment  and  operation  of  user 
systems  for  research,  legal,  public  and 
official  inquiries. 

Phase  II  activities  of  this  project  will 
be  funded  in  Fiscal  Year  1995,  but  it  is 
anticipated  that  the  above-mentioned 
activities  will  proceed  into  Calendar 
Year  1996  and  beyond. 

Applying  organizations  and 
individuals  should  have  demonstrated 


capability  in  developing,  managing  and 
operating  computer-based  systems  of 
the  type  described  above,  together  with 
an  ability  to  establish  a  documentation 
center  in  Cambodia.  Preference  in 
awards  will  be  given  to  those 
organizations  and  individuals  who  can 
apply  existing  resources  and  technical 
systems  to  this  project  and  to  seek 
funding  from  sources  outside  the  United 
States  Government. 

2.  Research  and  Training 

A  primary  purpose  of  The  Cambodian 
Genocide  justice  Act  is  to  stimulate 
activities  within  Cambodia  relating  to 
the  investigation,  research  and 
preparation  of  legal  cases  against  Khmer 
Rouge  figures  associated  with  genocidal 
acts  and  other  crimes  against  humanity. 
Among  the  purposes  of  this  project  are 
to  (a)  propose  areas  for  new  research  by 
Cambodian  scholars  and  legal 
researchers,  (b)  initiate  a  series  of 
regional  historiographies,  to  be 
undertaken  by  Cambodian  researchers, 
which  would  review  all  available 
primary  and  secondary  documentation 
relating  to  the  genocidal  acts  and  other 
crimes  against  humanity,  and  (c) 
identify  new  repositories  of  primary 
source  information  to  be  used  in 
developing  legal  cases  against  Khmer 
Rouge  figures. 

Regarding  training,  there  is  a 
perceived  need  to  train  Cambodian 
human  rights  workers,  legal  researchers, 
and  officials  in  the  legal  system  in 
investigative  techniques,  evidentiary 
standards,  forensic  science  and  the 
preparation  of  legal  cases  meeting 
accepted  international  standards. 
Training  and  familiarization  in  these 
areas  is  considered  necessary  to 
facilitate  the  development  of  triable 
cases  against  the  Khmer  Rouge.  Such 
training  may  be  conducted  through 
existing  or  new  programs  or 
organizations  in  Cambodia,  as 
appropriate. 

For  planning,  monitoring  and  funding 
purposes,  this  project  is  to  be  divided 
into  two  phases,  as  follows: 

Phase  1—1994-95 

•  Identifying  topics  and  areas  of 
additional  research  in  Cambodia 
regarding  the  crimes  and  atrocities 
committed  by  the  Khmer  Rouge  during 
the  period  specified  in  The  Cambodia 
Genocide  Justice  Act. 

•  Initiating  a  series  of  historiographic 
studies  to  review  primary  and 
secondary  sources,  documentation  and 
evidentiary  material  on  a  region-by- 
region  basis. 

•  Developing  a  pilot  curriculvun  for 
the  training  and  familiarization  of 
Cambodian  nationals  in  legal 


investigative  techniques,  evidentiary 
standards,  forensic  science  and  legal 
case  preparation. 

•  Developing  Cambodian-language 
materials  to  facilitate  the  above  training 
and  familiarization  programs. 

•  EstabUshment  of  project 
management,  sub-grantee  selection, 
monitoring  and  evaluation  systems. 

Phase  II— 1995 

•  Sponsoring  additional  research  in 
Cambodia  as  identified  in  phase  I. 

•  Implementing  a  training  program 
for  government  and  non-government 
personnel  in  investigative  techniques 
and  other  aspects  of  legal  case    . 
preparation  in  conjunction  with  existing 
legal  and/or  human  rights  training 
programs  or  as  a  new  program,  as 
appropriate. 

•  Undertaking  familiarization 
training  in  investigative  techniques  and 
legal  standards  for  human  rights 
workers,  government  officials  and 
others  in  connection  with  existing 
programs  in  Cambodia. 

Phase  II  activities  of  this  project  will 
be  funded  in  Fiscal  Year  1995,  but  it  is 
anticipated  that  these  activities  will 
proceed  into  Calendar  Year  1996  and 
beyond. 

It  is  anticipated  that  research  and 
training  activities  to  the  maximum 
extent  possible  will  involve  Cambodian 
nationals  at  all  levels  of  effort.  It  may  be 
possible  in  this  regard  to  stimulate 
existing  Cambodia-based  organizations 
.  to  undertake  these  activities  or  to  add 
new  programs  to  research  and  training 
programs  already  being  conducted  in 
Cambodia. 

Preference  in  the  award  of  funding 
will  be  given  to  an  organization  or 
individual  capable  of  managing 
programs  in  Cambodia  and 
demonstrated  competence  in  allied 
fields,  for  example,  human  rights 
education,  legal  training  and  social 
science  research. 

Part  ni 

Available  Funds 

Awards  are  contingent  on  the 
availability  of  funding.  Project  funding 
may  be  available  at  the  level  of 
approximately  $500,000.  The  estimated 
funding  availabiUty  for  Phases  I  and  II 
of  both  projects  is  as  follows: 

1 .  Documentation  Survey  and  Index 

Phase  I— $150,000 
Phase  II— $100,000 

2.  Research  and  Training 

Phase  I— $100,000 
Phase  II— $150,000 

Cost-sharing  is  encouraged  whenever 
feasible  in  both  projects.  Applications 


should  indicate  where  collateral 
funding  will  be  sought  and  where  costs 
may  be  shared  with  existing  programs, 
whether  of  the  applicant  or  another 
institution. 

Awards  will  be  made  by  the 
Department  of  State  on  or  about 
November  15. 1994.  Awards  will  be 
based  on  an  internal  evaluation  of  grant 
proposals  by  a  steering  group  convened 
by  the  director  of  the  Office  of 
Cambodian  Genocide  Investigations, 
with  recommendations  being  made  to 
the  Assistant  Secretary  for  East  Asian 
and  Pacific  Affairs.  Factors  to  be 
weighed  in  evaluating  project  proposals 
include  institutional  or  individual 
experience  in  the  specified  fields  of 
endeavor,  staff  professional 
qualifications  and  skills,  available 
support  systems,  subject  knowledge, 
program  design,  cost-sharing,  and 
budget. 

Monitoring  and  Evaluation 

AppUcations  should  include  bench 
mark  or  indicative  dates  (month/year) 
for  the  achievement  of  significant 
progress,  completion  of  the  phases  and 
specific  goals  as  identified  in  the  grant 
proposal.  Provision  for  an  end-of-project 
evaluation  through  a  peer  procedure  or 
outside  evaluation  should  also  be 
included.  Where  these  elements  are  not 
present  or  acceptable,  such 
requirements  v*rill  be  stipulated  in  the 
grant  award. 

Applications 

Applications  must  be  prepaid, 
covered  by  Standard  Form  424.  and 
submitted  in  6  (six)  copies  in  the  form 
of  a  statement,  the  narrative  part  of 
which  should  not  exceed  5  (five)  single- 
spaced  pages.  This  must  be 
accompanied  by  a  one-page  executive 
summary,  a  budget,  and  vitae  of  key 
professional  project  management  staff. 
Proposers  may  append  other 
information  they  consider  useful, 
although  bulky  submissions  are 
discouraged  and  run  the  risk  of  not 
being  reviewed  fully. 

Certification  as  to  equal  opportunity 
poUcies  and  practices  must  be  included 
in  the  application.  AppUcants  should 
also  include  certifications  of  compliance 
with  the  provisions  of;  (1)  The  Drug- 
Free  Workplace  Act  (Public  Law  100- 
690),  in  accordance  with  Appendix  C  of 
22  CFR  137.  subpart  F;  and  (2)  Section 
3 19  of  the  Department  of  Interior  and 
Related  Agencies  Appropriations  Act 
(Pubhc  Law  101-121).  in  accordance 
with  Appendix  A  of  22  CFR  138,  New 
Restrictions  on  Lobbying  Activities. 


Budget 

Apphcants  should  familiarize 
themselves  with  OMB  Circular  A-1 10, 
"Grants  and  Agreements  with 
Institutions  of  Higher  Education 
Uniform  Administrative  Requirements," 
and  OMB  Circular  A-133.  "Audits  of 
Institutions  of  Higher  Learning  and 
Other  Non-Profit  Institutions."  The 
following  information  should  be 
provided: 

1.  An  indicative  program  budget, 
showing  estimated  direct  expenses  by 
program  element,  indirect  costs,  and  the 
total  amotmt  nequested.  Indirect  or 
overhead  costs,  whether  on  an  itemized 
or  percentage  basis,  should  be  clearly 
shovra. 

2.  The  applicant's  cost-sharing 
proposal,  if  apphcable.  containing 
possible  sources  and  amounts. 
Alternatively,  plans  to  seek 
supplemental  funding,  the  sources  and 
amounts  should  be  explained. 

Payments  will  be  made  to  grant 
recipients  by  the  Department  of  State 
through  the  Automated  Clearing  House 
Electronic  Funds  Transfer  (ACH/EFT) 
System. 

Dated:  August  30.  1994. 
Alphonse  F.  La  Porta, 
Director,  Office  of  Cambodian  Genocide 
Investigations. 
(PR  Doc.  94-22051  Filed  9-7-94: 8:45  ami 
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[Public  Notice  2069] 

Shipping  Coordinating  Committee 
Subcommittee  on  Standards  of 
Training  and  Watcttkeeping;  Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  AM  on  Tuesday. 
September  27, 1994  in  Room  2415  of  the 
United  States  Coast  Guard  Headquarters 
Building,  2100  2nd  Street  SW. 
Washington  DC  20593-0001.  The 
purpose  of  the  meeting  is  to  review  the 
actions  taken  by  the  twenty-sixth 
session  of  the  International  Maritime 
Organization  (IMO)  Sub-Committee  on 
Standards  of  Training  and 
Watchkeeping  (STW)  concerning  the 
comprehensive  review  of  the 
International  Convention  of  Standards 
of  Training.  Certification  and 
Watchkeeping  for  Seafarers,  1978 
(STCW).  Preparations  for  future  sessions 
of  STW  in  London,  will  also  he 
discussed. 

Members  of  the  public  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  writing:  Mr.  Christopher 
Young,  V.S.  Coast  Guard  (G-MVP-4). 


Room  1210,  2100  Second  Street  SW.. 
Washington,  DC  20593-0001  or  by 
calling:  (202)  267-0229. 

Dated:  August  29, 1994. 
Stephen  Miller, 

Acting  Executive  Secretary,  Shipping 
Coordinating  Committee. 
[FR  Doc.  94-22045  Filed  9-7-94;  8:45  am) 
BILLING  COOE  4710-7-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  h^ighiway  Administration 
[FHWA  Docket  No.  94-17] 
Highway  Work  Zone  Safety  Program 

AGENCY:  Federal  Highway 
Administi-ation  (FHWA).  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  This  notice  describes  an 
initiative  being  considered  by  the 
FHWA  for  inclusion  in  the  National 
Highway  Work  Zone  Safety  Program 
(NHWZSP).  The  purpose  of  the  program 
is  to  enhance  safety  at  highway 
construction,  maintenance,  and  utility 
sites  by  improving  the  quahty  and 
effectiveness  of  traffic  operations,  safety 
appurtenances,  traffic  control  devices, 
and  traffic  maintenance  bidding 
practices.  The  FHWA  requests 
comments  on  this  proposed  program. 
DATES:  Comments  must  be  received  on 
or  before  November  7, 1994. 
ADDRESSES:  Submit  written,  signed 
comments  concerning  this  program  to 
FHWA  docket  No.  94-17,  Federal 
Highway  Administration,  Room  4232, 
HCC-10,  Office  of  the  Chief  Counsel, 
400  Seventh  Street,  SW..  Washington. 
D.C.  20590.  All  comments  received  will 
be  available  for  examination  at  the 
above  address  betvfeen  8:30  a.m.  and 
3:30  p.m.  e.t.,  Monday  through  Friday, 
except  Federal  hohdays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harry  W.  Taylor.  Safety  Technology  & 
Information  Management  Division.  202- 
366-2175  or  Mr.  Joseph  Solomev,  Office 
of  Chief  Counsel,  HCC-20.  202-36&- 
1374,  Federal  Highway  Administration. 
400  Seventh  Street,  SW.,  Washington 
D.C.  20590. 

SUPPLEMENTARY  MFORMATKM:  Most 
highway  work  zones  occur  due  to  road 
and  structural  improvements, 
meiintenance  activities,  or  utility  work 
performed  by  contractors,  pubhc 
employees  or  by  various  utiUty 
companies  at  the  request  or  approval  of 
a  government  agency.  As  such,  these 
State  and  local  governments  have 
primary  responsibility  for  planning  and 
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controlling  work  zones  to  ensure  the 
safe  and  convenient  travel  of  the  general 
pubhc  as  well  as  the  safety  of  the 
workers. 

The  FHWA  views  its  role  as  providing 
leadership,  guidance  and  oversight  to 
improve  work  zone  safety  of  Federal-aid 
projects.  The  FHWA  has  exercised  its 
leadership  and  guidance  through  the 
years  by  updating  its  regulations; 
maintaining  procedures,  technology  and 
safety  information  bases;  initiating 
revisions  to  the  National  Manual  on 
Uniform  Traffic  Control  Devices 
(MUTOD)  relative  to  work  zone 
operations;  developing  national  training 
courses  for  improving  the  design  and 
operations  of  work  zones;  conducting 
related  research;  holding  national  work 
zone  safety  conferences;  and  issuing 
technology  transfer  syntheses  to  assist 
in  the  rapid  transfer  of  work  zone 
technology  and  procedures.  As  required 
by  Section  1051  of  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA)  of  1991  (Pubhc  Law  102-240, 
December  18, 1991,  105  Stat  1914, 
2001),  the  FHWA  has  completed  its 
initial  draft  of  a  National  Highway  Work 
Zone  Safety  Program.  By  publishing  the 
initial  draft  listed  below,  the  FHWA  is 
requesting  public  comment  prior  to 
implementation  of  the  final  program. 

Highway  Work  Zone  Safety  Program 

A.  Introduction 

Section  1051  of  ISTEA  requires  the 
Secretary  of  Transportation  to  "*   *   * 
develop  and  implement  a  work  zone 
safety  program  which  will  improve 
work  zone  safety  at  highway 
construction  sites  by  enhancing  the 
quality  and  effectiveness  of  traffic 
control  devices,  safety  appurtenances, 
traffic  control  plans,  and  bidding 
practices  for  traffic  control  devices  and 
services." 

Section  1051  is  the  result  of 
Congressional  concern  for  the 
continuing  number  of  fatalities  and 
injuries  that  annually  occur  in  work 
zones  and  its  desire  to  improve  the 
situation  nationally.  In  response  to  that 
concern,  the  FHWA  has  developed  this 
program  based  upon  FHWA  experience. 
National  Transportation  Safety  Board 
findings,  annual  work  zone  safety 
reports  and  other  relevant  information 
such  as  research  reports,  and  technical 
articles.  The  following  discussion  is 
intended  to  cover  the  key  components 
of  the  program  in  sufficient  detail  to 
permit  government,  industry,  and  the 
pubUc  to  comment  on  the  appropriate 
scope  and  content  of  the  work  zone 
safety  program. 


B.  Objective  and  Scope 

The  objective  of  the  National  Highway 
Work  Zone  Safety  Program  (NHWZSP) 
is  to  enhance  safety  at  highway  work 
sites.  The  program  is  applicable  to  all 
public  highways  and  streets,  but  will 
emphasize  activities  pertinent  to  the 
National  Highway  System.  The  intent  is 
to  have  a  continuing  program  with 
biannual  reviews  and  updating  where 
necessary. 

C.  Work  Zone  Program 

The  program  has  been  divided  into 
four  components,  (standardization, 
compliance,  evaluation,  and  innovation) 
to  provide  a  broad  based,  cooperative 
work  zone  safety  initiative.  Included 
under  each  component  are  current, 
planned  or  recommended  activities  that 
vdll  aid  in  its  implementation.  In 
addition,  an  individual  activity  can 
often  support  other  components  than 
the  component  it  is  listed  under. 

1.  Standardization — Update  Existing 
and  Initiate  New  Standards  Related  to 
Work  Zone  Safety 

Standardization  and  uniformity  are 
essential  to  communicating  needs  and 
requirements  to  implementing  agencies 
and  industries,  assuring  adequate  safety 
for  the  traveling  public  and  workers, 
and  promoting  better  understanding  and 
compliance  by  all  concerned.  To 
achieve  this  end,  FHWA  will  undertake 
the  following  actions: 

a.  Update  23  CFR  Subpart  J.  "Traffic 
Safety  in  Highway  and  Street  Work 
Zones."  Review  the  current  work  zone 
problems  and  update  the  guidance  to 
reflect  current  needs  and  emphasis 
including  reinforcement  of  guidance  on 
bidding  practices,  work  zone  clear 
zones,  work  zone  crash  data  collection 
and  analysis,  and  work  zone  speed 
limits. 

b.  Develop  retroreflectivity  guidance 
for  work  zone  signs  and  pavement 
markings.  Include  this  guidance  in  the 
Manual  on  Uniform  Traffic  Control 
Devices,  Part  VI,  "Standards  and  Guides 
for  Traffic  Control  for  Street  and 
Highway  Construction,  Maintenance, 
Utility,  and  Incident  Management 
Operations,"  when  it  is  next  updated. 
Develop  a  training  program  to 
implement  the  new  guidance.  A  copy  of 
Part  VI  of  the  MUTCD  is  available  in 
docket  number  94-17  for  review. 

c.  Estabhsh  the  crashworthiness  of 
work  zone  safety  appurtenances  by 
implementing  a  crash  testing  program 
for  evaluation  and  any  needed  redesign 
of  generic  appurtenances.  The  crash  test 
program  will  adopt  the  procedures 
included  in  the  National  Cooperative 
Highway  Research  Report  (NCHRP)  350. 


"Recommended  Procedures  for  the 
Safety  Performance  Evaluation  of 
Highway  Features"  and  develop  any 
clarification  or  additional  gmdance  that 
may  be  needed.  (NCHRP  Report  350 
may  be  obtained  from  the 
Transportation  Research  Board, 
National  Research  Council,  2101 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20418.) 

2.  Ensure  Compliance 

Experience  in  work  zone  operations 
leads  to  the  belief  that  simply  ensuring 
compliance  with  existing  standards  and 
guidelines  at  all  times  would 
substantially  improve  the  safety  and 
operation  of  work  zones.  The  causes  of 
noncompliance  include  the  failure  of 
the  implementation  of  work  zone  traffic 
control  plans  to  keep  pace  with  the 
changing  construction  activities,  as  well 
as  the  gradual  deterioration  of  devices 
over  time.  To  address  these  issues,  the 
FHWA  will: 

a.  Identify  and  promote  the  use  of 
procedures  emd  specifications  which 
help  achieve  or  maintain  an  acceptable 
level  of  quality  for  traffic  control  plan 
setups,  including  traffic  control  devices 
and  safety  appurtenances  used  in 
highway  work  zones.  For  example, 
develop  inspection  methods  that 
identify  devices  which  have  been 
improperly  installed  or  inadequately 
maintained  for  immediate  correction 
and  which  will  increcise  contractor's 
accountability. 

b.  Promote  the  development  and 
implementation  of  public  awareness 
and  education  programs  designed  to 
alert  and  affect  behavior  of  the  drivers, 
including  drivers  of  heavy  vehicles, 
pedestrians,  new  drivers,  older  drivers 
and  bicyclists  who  traverse  highway 
work  zones. 

c.  Provide  highway  agencies  with 
guidance  and  criteria  on  certification 
programs  for  flaggers  and  work  site 
safety  supervisors. 

d.  Develop  a  document  on  "Good 
Practices  for  the  Safety  Management 
System"  which  will  include 
management  of  work  zones. 

3.  Improve  Evaluation  of  Work  Zones 

Evaluation  is  a  necessary  tool  for 
diagnosis  of  failures  and  identification 
of  successes  in  work  zone  operations. 
Through  evaluation,  it  is  possible  to 
discern  opportunities  for  new 
countermeasures  and  to  measure  the 
benefit  of  current  ones.  Activities  in  this 
area  will  include: 

a.  The  FHWA  in  cooperation  with  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  will  develop 
guidelines  for  the  collection  and 
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reporting  of  data  on  deaths  and  injuries 
occurring  in  highway  work  sites. 

b.  The  FHWA  will  provide  an  annual 
report  to  the  Secretary  on  efforts  being 
made  by  the  States  in  reducing  deaths 
and  injuries  occurring  at  highway  work 
sites  and  the  effectiveness  of  such 
efforts. 

c.  The  FHWA  will  annually  review  a 
sampling  of  active  highvvay 
construction,  maintenance,  and  utility 
projects.  The  review  vrill  include  a 
detailed  analysis  of  traffic  control  plans 
and  their  revisions,  the  validity  and 
condition  of  the  traffic  control  devices 
(both  day  and -night),  and  appropriate 
management  and  enforcement  activities. 

d.  The  FHWA  will  assist  State 
highway  agencies  in  evaluating  their 
programs  and  procedures  for  collecting 
and  analyzing  work  zone  accident  and 
incident  data. 

4.  Implement  Innovative  Tet,hnologies 
and  Procedures 

Innovation  can  help  improve  safety 
and  traffic  flow  in  critical  situations. 
This  innovation  is  not  only  in  the 
development  of  new  products  and 
procedures,  but  also  involves  the  more 
effective  use  of  existing  ones  by 
providing  training.  The  FHWA'  will: 

a.  Demonstrate,  evaluate,  and 
complete  (where  necessary)  the 
development  of  the  Strategic  Highway 
Research  Program  (SHRP)  Work  Zone' 
Safety  Products,  such  as:  the  flashing 
stop/slow  paddle,  intrusion  alarms, 
direction  indicator  barricades  for  lane 
closures,  portable  crash  cushion  trailers, 
and  opposing  traffic  lane  dividers.  All  of 
the  products  are  designed  to  make  the 
work  zone  safer. 

b.  Encourage  the  increased  use  of 
innovative  protective  devices  for  work 
zones  of  short-term  and  intermediate- 
term  stationary  duration,  such  as  Truck 
Mounted  Attenuators  (TMA),  by 
providing  state-of-the-practice  reports 
and  training  aids  to  the  field. 

c.  Conduct  research  on  condition- 
responsive  work  zone  traffic  control 
systems  and  operations  applicable  to 
longer-term  construction  areas.  As  an 
example,  the  "Vehicle  Queue  Backup 
Warning  System",  should  be  designed 
to  warn  motorists  and  workers  of 
situations  which  could  produce  hazards 
such  as  a  traffic  stoppage. 

d.  Develop  for  State  and  local 
government  use,  a  comprehensive  work  - 
zone  safety  training  program,  which  will 
encompass  courses  ranging  from  an 
understanding  and  application  of  basic 
concepts  to  procedures  for  developing 
complex  work  zone  strategies.  The  work 
zone  training  program  developed 
through  the  FHWA's  National  Highway 


Institute  (NHI)  will  include  the 
following  courses: 

(1)  Design  and  Operation  of  Work  Zone 

Traffic  Control, 

(2)  Inspection  of  Construction  Zone 

Hardware, 

(3)  Developing  Traffic  Control  Plans  and 

Strategies, 

(4)  Transportation  Alternatives  During 

Highway  Reconstruction,  and 

(5)  Work  Zone  Safety  for  Maintenance 
-    Operations  on  Rural  Highways. 

e.  Encourage  the  trial  use  of  the 
Community/Corridor  Traffic  Safety 
Program  (C/CTSP)  concept  on  large 
complex  highway  construction  projects 
or  a  series  of  projects  along  a  single 
route.  The  C/CTSP  is  a  comprehensive 
multi-disciplinary  approach  to  solving 
safety  problems,  looking  not  only  at 
highway  problems,  but  also  possible 
problems  with  the  driver  or  the  vehicle. 

f.  Encourage  the  use  of  techniques 
identified  in  the  1992  report  to  Congress 
entitled.  "Traffic/Congestion 
Management  During  Highway 
Construction"  to  minimize  disruptions 
to  traffic  during  construction  of  highway 
projects. 

D.  Work  Zone  Program  Implementation 
The  FHWA  will  co-sponsor  a  National 
Work  Zone  Conference  (late  1994)  with 
the  American  Association  of  State 
Highway  and  Transportation  Officials 
(AASHTO).  the  American  Road  and 
Transportation  Builders  Association 
(ARTIBA).  and  the  American  Traffic 
Safety  Services  Association  (ATSSA). 
Other  organizations  cooperatingln  the 
planning  of  the  conference  and  which 
will  have  representatives  attending  are 
the  Institute  of  Transportation  Engineers 
(ITE);  the  American  Society  of  Civil 
Engineers;  the  Litemational  Bridge. 
Tunnel,  and  Turnpike  Association 
(IBTTA);  International  Association  of 
Chiefs  of  Police;  National  Association  of 
County  Engineers:  and  the  Highway 
User  Federation  for  Safety  and  Mobility. 
The  intent  of  the  conference  is  to: 

a.  Discuss  the  FHWA  work  zone 
safety  program  content  and  receive 
input  for  further  modification. 
~  b.  identify  the  latest  technology, 
procedures,  and  effective  programs  that 
can  contribute  to  improving  the  safety  of 
work  zones. 

c.  develop  renewed  emphasis  and 
interest  for  work  zone  safety  activities. 

The  FHWA  Division  Administrator 
will  work  in  partnership  with  the  State 
highwayand  other  appropriate  agencies 
to  develop  and  implement  a  Statewide 
highway  work  zone  safety  program 
based  on  the  four  program  components. 

Authority:  23  U.S.C.  315:  49  CFR  1.48;  Soc. 
1051  of  Puh  L  102-240, 105  Stat.  1914. 
2001.) 


Issued  on:  August  31. 1994. 
Rodney  E.  Slater. 

Federal  Highway  Administrator 

IFR  Doc.  94-22094  Filed  9-7-94:  8:45  amj 

BILUNG  CODE  4»10-22-P 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Centre  County,  PA 

AGENCY:  Federal  Highway 
Administration  (FHWA)  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  hnpact  Statement  will  be 
prepared  for  a  proposed  highvvay  projecl 
in  Centre  County.  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Mahoney.  District  Engineer. 
Federal  Highway  Administration,  228 
Walnut  Street,  P.O.  Box  1086. 
Harrisburg,  Pennsylvania  17108-1086. 
Telephone  (717)  782-3411  or  James 
Bathurst,  Design  Services  Engineer. 
Pennsylvaiiia  Department  of 
Transportation,  1920-30  Daisy  Street, 
Clearfield.  Pennsylvania  16830. 
Telephone  (814)  765-0437. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  U.S. 
Army  Corps  of  Engineers,  the  U.S. 
Environmental  Protection  Agency  and 
the  Pennsylvania  Department  of 
Transportation  (PennDOT).  will  prepare 
an  Environmental  Impact  Statement  on 
a  proposal  to  accommodate  interstate 
bound  truck  traffic  between  the  end  of 
the  4-lane  U.S.  322,  1.61  kilometers 
(approximately  1  mile)  south  of  Potters 
Mills  to  the  terminal  of  the  Traffic  Route 
26  Bypass  of  Bellefonte  at  its 
intersection  with  Traffic  Route  64 
northeast  of  Pleasant  Gap.  This  project 
is  located  in  the  vicinity  of  State 
College,  Centre  County,  Pennsylvania. 
Alternatives  will  be  investigated  in 
both  the  Route  144  and  Route  322 
Corridors.  The  Route  144  alternatives 
will  include  bypasses  of  Centre  Hall. 
Pleasant  Gap  and  Potters  Mills  with 
transportation  systems  management 
alternatives  between  the  bypasses.  The 
length  of  the  project  is  approximately 
14.5  kilometers  (9  miles).  The  Route  322 
alternatives  will  include  upgrading  of 
the  existing  Route  322  Corridor  and 
alternatives  on  new  location  from  its 
southern  termini  near  Potters  Mills  to 
the  Mount  Nittany  Expressway  (Route 
322).  The  length  of  this  project  is  16.12 
kilometers  (approximately  10  miles). 
Traffic  would  follow  the  existing  route 
322  and  26  Corridors  to  its  northern 
termini  at  the  Bellefonte  Bypass.  A  nq- 
build  alternative  will  also  be 
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investigated.  For  each  of  the  alternatives 
under  study,  the  following  areas  will  be 
investigated:  trafhc,  preliminary  design 
and  cost,  air  quality,  noise,  energy, 
water  quality  and  aquatic  biota, 
groundwater,  and  hydrogeology, 
vegetation  and  wildhfe,  floodplains  and 
flood  hazard  areas,  endangered  species, 
hazardous  waste  facilities,  wetlands, 
soils  and  erosion,  farmlands,  visual 
quality,  socio-economics  and  land  use, 
construction  impacts,  and 
archaeological  and  historic  resoimres. 
Section  4(f]  Evaluations  will  be 
performed  as  necessary  in  conjvmction 
with  the  project. 

Pubhc  involvement  and  interagency 
coordination  will  be  maintained 
throughout  the  development  of  the 
Environmental  Impact  Statement.  A 
Plan  of  Study  and  an  invitation  to 
scoping  meetings  will  be  distributed  to 
interested  agencies.  A  pubhc  hearing 
will  be  held  if  required  to  obtain  formal 
pubUc  input  on  the  findings  of  the 
environmental  and  engineering  studies. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  or  questions 
concerning  this  action  and  the 
Environmental  hnpact  Statement  should 
be  directed  to  the  FHWA  or  PennDOT 
at  the  addresses  Usted  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372,  Intergovernmental 
Review  of  Federal  Programs,  regarding  State 
and  local  review  of  Federal  and  Federally 
assisted  programs  and  projects  apply  to  this 
program) 

Dated:  August  29, 1994. 
G«orge  L.  Hannon, 
Assistant  Division  Administrator. 
[FR  Doc.  94-22050  Filed  9-7-94;  8:45  ami 
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Federal  Railroad  Administration 

Notice  of  Pre-Application  Forum  for 
Next  Generation  High-Speed  Rail 
Program:  Demonstration  of  High 
Speed  Positive  Train  Control  System 
(HSPTC) 

AGENCY:  Federal  Raihoad 
Administration;  Department  of 
Transportation. 
action:  Notice. 

SUMMARY:  Under  this  Notice,  the  FRA 
encourages  interested  parties  to  attend  a 
public,  pre-application  fonmi  relating  to 
grant(s)  anticipated  to  be  awarded  as  a 
result  of  the  Next  Generation  Piigh- 
Speed  Rail  Program,  Demonstration  of 
High  Speed  Positive  Train  Control 


System  (HSPTC)  ("Program")  to 
demonstrate  advanced  train  control 
technology  that  can  contribute  to  more 
effective  train  control  systems  for 
emerging  high-speed  passenger  rail 
corridors  in  the  United  States. 
Thereafter,  pending  availability  of 
appropriations,  ehgible  applicants  may 
submit  appUcations  for  funding  to 
demonstrate  an  advanced  positive  train 
control  system  for  high-speed  passenger 
rail  service  on  a  mixed  passenger  and 
freight  corridor. 

Prospective  appUcants  who  are 
unable  to  attend  the  pre-application 
forum  should  obtain  current 
information  with  respect  to  the  Program 
from  the  FRA  contact,  as  no  further 
pubhc  notice  will  be  made  with  respect 
to  the  Program. 

PURPOSE:  The  objective  of  this  Program 
is  to  demonstrate  the  improved  safety 
and  cost -effectiveness  of  technology 
advancement  in  train  control  systems 
for  high-speed  rail  passenger  service. 
This  effort  is  a  key  element  in  the 
Department  of  Transportation's  overall 
program  to  progress  high-speed  rail  in 
the  United  States  by  improving, 
adapting,  and  demonstrating  potentially 
more  cost-efiective  technologies  which 
have  wide  appUcation  in  U.S.  corridors, 
particularly  on  existing  infrastructure. 
An  Intelhgent  Vehicle  Highway  System 
(rVHS) — ^based  grade  crossing  warning 
system  demonstration  may  be 
incorporated  as  an  element  of  the 
overall  demonstration  program. 
authority:  The  authority  for  the 
Program  can  be  found  in  Section 
1036(c)(1)(b)  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (49  U.S.C.  309(b))  and,  pending 
passage,  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  fiscal  year  1995 
(beginning  October  1, 1994),  which  is 
anticipated  to  provide  funds  for  the 
Program.  The  Secretary's 
responsibilities  imder  this  prognun  will 
be  administered  by  the  Federal  Railroad 
Administration  (FRA). 
DEADLINE  FOR  SUBMISSION  OF 
APPLICATIONS:  Pending  the  availabiUty  of 
appropriations  for  the  Program,  it  is 
anticipated  that  the  deadline  for 
submissions  of  applications  will  be  the 
close  of  business,  Wednesday, 
November  30, 1994.  The  actual  deadline 
for  the  submission  of  applications  will 
be  noted  in  the  apphcation  package, 
which  will  be  made  available  either  at 
the  pre-apphcation  forum  or  shortly 
thereafter. 

ADDRESS  FOR  SUBMISSION  OF 
APPLICATIONS:  Apphcants  vnll  be 
requested  to  submit  an  original  and  six 
(6)  copies  to  Federal  Railroad 


Administration,  Attention:  Robert  L. 
Carpenter,  Office  of  Procurement 
Services  (RAD-30),  Federal  Railroad 
Administration,  400  Seventh  Street. 
SW.,  Room  8222,  Washington,  DC 
20590. 

FUNDING:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1995, 
now  progressing  through  the  Congress, 
is  expected  to  provide  FRA  with  the 
abiUty  to  award  grants  for  the 
adaptation  and  corridor  testing  of  signal 
and  train  control  systems.  FRA  will 
focus  the  funding  associated  with  this 
notice  on  the  demonstration  of  a 
positive  train  control  system  for  high- 
speed rail  (HSPTC)  which  significantly 
advances  train  control  technology. 
Grade  crossing  protection  technologies 
which  are  also  under  development  as 
part  of  the  Federal  Highway 
Administration  (FHWA)  Intelligent 
Vehicle  Highway  System  (IVHS) 
Program  may  also  be  interhnked  and 
incorporated  in  the  train  control 
systems  to  be  demonstrated.  Hazard 
sensor  technologies  adapted  from 
defense  appUcations  for  railroad 
appUcation  may  also  be  interlinked  and 
demonstrated.  It  is  anticipated  that 
available  appropriations  for  the  Program 
will  support  one  or  two  demonstrations. 
Additional  funding  for  this  or  related 
work  may  be  available  in  subsequent 
fiscal  years. 

SCHEDULE  FOR  DEMONSTRATION  PROGRAM: 
Subject  to  the  availabiUty  of 
appropriations  for  the  Program,  FRA 
anticipates  funding  one  or  two 
demonstration  projects,  on  one  or  two 
eligible  corridors  for  high-speed  rail 
service.  FRA  anticipates  a  two-year 
program  to  accompUsh  a  fully- 
operational  demonstration  segment, 
with  major  funding  anticipated  to  be 
first  available  in  fiscal  year  1995.  It  is 
anticipated  that  evaluation  of  the 
demonstration  operation  will  continue 
for  up  to  two  years  beyond  the  initial 
funding  year.  FRA  anticipates  that  the 
eligible  participant(s)  will,  where 
necessary,  contract  with  developers  and 
manufacturers  of  railroad  control 
systems  and  with  operating  and  owning 
enUties  for  the  eligible  corridor(s)  to 
accomplish  demonstration  programs. 
PRE-APPUCATION  FORUM:  FRA  plans  to 
hold  a  pre-application  forum  for  the 
benefit  of  potential  state,  railroad, 
supplier  teams,  and  other  interested 
parties  to  discuss  the  appUcation 
process,  including  requirements  for  the 
participation  of  the  essential  parties. 
This  forum  is  currently  set  for 
Thursday,  October  6, 1994,  at  9:30  AM 
in  Room  8334  of  the  Department  of 
TransportaUon  Headquarters  Building, 


400  Seventh  Street,  SW.,  Washington. 
DC.  Interested  parties  should  confirm 
the  date.  time,  and  location  prior  to 
attending. 

FOR  FURTHER  TECHNICAL  INFORMATION 
CONTACT:  Robert  J.  McCown.  Acting 
Director,  Technology  Development 
Programs.  Office  of  Raihoad 
Development  (RDV-30).  Federal 
Railroad  Administration.  400  Seventh 
Street,  SW..  Washington.  DC  20590. 
Phone:  (202)  366-0462;  Fax:  (202)  366- 
7150. 

aACKGROUND  INFORMATION:  In  congested 
travel  corridors,  there  is  substantial 
interest  in  high-speed  ground 
transportation  as  a  key  element  of  a 
balanced,  intermodal  transportation 
system.  For  example,  several  states  are 
conducting  studies  of  the  feasibility  of 
initiating  high-speed  rail  passenger 
service  on  existing  rail  facilities. 
Sophisticated  train  control  systems  are 
required  for  the  safe  operation  of  high- 
speed rail  passenger  service.  The  major 
capital  investment  required  for  the 
installation  of  these.systems  has  been  a 
deterrent  to  operation  at  higher  speeds. 

Under  49  CFR  236.0,  railroads  must 
have  a  signal  system  in  use  on  any  track 
where  freight  trains  operate  at  speeds  of 
50  mph  or  more,  or  where  passenger 
trains  operate  at  speeds  of  60  mph  or 
more.  AJi  automatic  cab  signal, 
automatic  train  control,  or  automatic 
train  stop  system  is  required  for 
operation  of  trains  at  speeds  of  80  mph 
or  more.  Two  types  of  train  control 
systems  have  generally  been  used  on 
railroads:  (1)  intermittent  train  stop,  and 
(2)  continuous  cab  signals.  Each  system 
has  been  and  is  being  used,  with  or 
without  the  ability  to  automatically 
apply  train  brakes  in  the  event  of  an 
engineman  failing  to  comply,  or  to 
comply  soon  enough,  with  the 
indications  of  the  signal  system.  Both 
types  of  systems  have  traditionally  been 
used  with  wayside  signals. 

Recent  trends  in  the  United  States  and 
Canada  have  focused  on  the  ability  of 
modem  technology  in  radio-based 
digital  communications  to  transfer 
operating  information  from  the  wayside 
to  the  moving  train,  and  the  use  of 
computers  to  aid  in  and  control  train 
dispatching.  Over  the  last  ten  years,  the 
Association  of  American  Railroads 
(AAR)  and  the  Railway  Association  of 
Canada  (RAC)  aggressively  pursued 
development  of  a  particular  approach  to 
improve  train  control  using 
microprocessor  control  and  digital  radio 
commimications  in  their  Advanced 
Train  Control  System  development 
program  (AAR  ATCS). 

The  AAR  ATCS  provided  not  only 
train  control  functions  but  also 


business-related  fimctions.  such  as 
reporting  the  work  being  conducted  by 
a  crew  and  the  health  of  various 
locomotive  onboard  systems.  The  AAR 
ATCS  program  was  intended  to  improve 
both  the  safety  and  the  productivity  of 
the  national  freight  railroad  network;  it 
.  was  not  intended  to  accomplish  high 
operating  speeds.  The  AAR  recently 
refocussed  its  efforts  on  a  new  initiative 
termed  Positive  Train  Separation  (PTS). 
and  is  no  longer  formally  pursuing 
many  of  the  goals  originally  set  out  for 
the  AAR  ATCS  program. 

The  capital  cost  of  eliminating 
highway-rail  grade  crossings  and 
making  them  safer  is  a  deterrent  to  high- 
speed rail  service.  Advemced  grade 
crossing  safety  systems  which  will 
protect  highway  and  rail  users  are  a 
high  priority  for  technological 
advancement.  In  this  area.  FRA  is 
cooperating  with  the  Federal  Highway 
Administration  (FHWA)  in  projects 
separate  fi-om  the  HSPTC  initiative  to 
begin  prehminary  field  evaluations  of 
rvHS-based  "Vehicle  Proximity  Alerting 
Systems"  (VPAS).  which  will  alert  a 
driver  of  a  priority  highway  vehicle  to 
the  proximity  of  trains  approaching 
equipped  grade  crossings.  It  may  be 
appropriate  to  integrate  such 
technologies  with  advanced  train 
control  systems  to  enhance  the  safety  of 
both  rail  and  highway  users  of  highway/ 
rail  grade  crossings. 
ELIGIBLE  PARTICIPANTS:  Any  United 
States  private  business,  state 
government,  local  government, 
organization  of  state  or  local 
goveriunent.  or  any  combination  of  such 
entities  is  eligible  to  apply  for  funding 
under  the  Program,  except  that  any 
business  owned  in  whole  or  in  part  by 
the  Federal  Government  is  not  ehgible. 
Although  businesses  owned  in  whole  or 
in  part  by  the  Federal  Government  are 
not  ehgible  for  funding  under  the 
Program,  they  may  contract  with  eligible 
participants. 

Pursuant  to  section  1036(c)  of  ISTEA 
(49  U.S.C.  309(b)(2)(D)).  any  proposed 
demonstration  to  be  incorporated  into  a 
project  or  a  system  located  in  a  State 
that  prohibits  under  state  law  the 
expenditure  of  any  non-Federal  public 
funds  or  revenues  on  the  construction  or 
operation  of  that  project  or  system  is  not 
ehgible  for  funding  under  this  Program. 
ELIGIBLE  TECHNOLOGY  DEMONSTRATIONS: 
Eligible  projects  must  demonstrate  a 
significant  advancement  in  train  control 
technology  for  high-speed  rail  passenger 
service.  The  proposed  demonstration 
technology  must  be  incorporated  as  a 
component,  subsystem,  or  system  in  a 
revenue  service  high-speed  ground 
transportation  project  or  system  under 


construction  or  in  operation  at  the  time 
appUcation  is  made.  Qualifying  high- 
speed ground  transportation  systems 
include: 

1.  Amtrak's  Northeast  Corridor 
between  Washington,  DC  and  Boston, 
MA: 

2.  The  Empire  Corridor  in  the  State  of 
New  York  (operated  by  Amtrak); 

3.  Any  system  which  has  been 
awarded  a  franchise  by  a  State  agency 
to  develop  an  intercity  high-speed 
ground  transportation  system  or  to 
demonstrate  in  revenue  service  an 
iimovative  high-speed  groimd 
transportation  system  capable  of 
providing  intercity  service,  and  nhich 
has  in  place  all  approvals,  permits,  and 
financing  necessary  to  commence        \ 
construction;  and 

4.  Any  high-speed  rail  corridor 
designated  by  the  Secretary  of 
Transportation  pursuant  to  section  1010 
of  ISTFIA,  namely: 

a.  Washington,  DC— Richmond,  VA— 

Raleigh,  NC— Charlotte.  NC; 

b.  Miami,  FL — Orlando— Tampa.  FL; 

c.  Chicago.  IL  (hub) — Detroit,  MI; 

Milwaukee.  Wl,  and  St.  Louis,  MO; 

d.  San  Diego,  CA — Los  Angeles — 

Bakersfield — Bay  Area  and 
Sacramento,  CA: 

e.  Eugene.  OR — Portland— Seattle. 

WA— Vancouver.  BC. 
For  state  applicants,  if  the  proposed 
demonstration  territory  is  in  more  than 
one  state  a  single  state  agency  should 
apply  on  behalf  of  all  of  the 
participating  states. 
APPLICATION  REQUIREMENTS:  The 
following  points  describe  minimum 
■content  which  vdll  be  required  of 
applications.  The  application  package 
which  will  be  made  available  at  the  Pre- 
Application  Forum  (described  above) 
may  contain  additional  required  forms 
and  specify  the  submission  of  additional 
information.  At  a  minimum,  each 
application  shall: 

1.  Describe  the  proposed  train  control 
system  enhancements  in  detail, 
including  elements  to  be  installed  on 
the  equipped  railroad  vehicles,  on  any 
other  vehicles  which  will  be  equipped 
(such  as  maintenance  vehicles),  on  the 
wayside,  and  at  dispatching/control 
locations;  how  commimications  would 
be  accomplished  between  various 
elements;  and  how  operations  would  be 
controlled,  indicating  how  the  proposed 
system  would  be  an  advancement  in 
train  control  technology  for  high-speed 
rail  passenger  service. 

2.  Describe  the  track  segment(s)  on 
which  the  proposed  demonstration 
system  would  be  installed  and  the 
existing  signal  and  train  control 
system(s)  on  them. 
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3.  Describe  the  traffic  types  (including 
ownership  of  trains),  volumes,  and 
speeds  presently  involved  in  operation 
on  the  demonstration  track  segment(s); 
the  planned  high-speed  rail  service 
volumes  and  speeds,  and  the  estimated 
potential  corridor  service  volumes  and 
speeds. 

4.  Specify  the  quantities  and 
ownerships  of  operating  vehicles  which 
will  be  equipped  t^  accomphsh  the 
demonstration. 

5.  Show  how  the  demonstration 
system  initially  will  operate  in  relation 
to  existing  signal  and/or  train  control 
systems. 

6.  Show  the  migration  path  to  full 
implementation  of  the  advanced 
functions,  which  the  demonstration 
system  is  proposed  to  ultimately 
achieve. 

7.  Show  the  total  cost  and  time  for 
accomphshing  each  task  for 
implementing  the  initial  demonstration 
and  for  accomplishing  the  proposed 
migration  path,  including  estimates 
broken  out  at  a  minimum  into  system 
design  and  layout,  equipment 
production  and/or  acquisition, 
installation,  and  operating  and 
maintenance  schedules  and  costs. 

8.  Specify  what  organizations  will 
supply  and  install  key  components  of 
the  demonstration  system  and  provide 
letters  of  commitment  supporting  the 
proposed  activities,  schedules,  and  cost 
sharing  (if  any). 

9.  Specify  the  sources  and  extent  of 
non-Federal  support  which  will  be 
contributed  to  the  project,  and  whether 
such  support  will  be  in  the  form  of 
funding  or  other  in-kind  contributions. 

10.  In  order  to  accompUsh  the  goals 
of  the  Program  and  to  give  convincing 
proof  that  the  advanced  control  system 
performs  with  acceptable  safety 
margins,  discuss  the  safety  assvuance 
process  used  in  developing  the  train 
control  system;  revenue  service 
application  and/or  testing  and 
validation  activities  already  completed 
for  the  proposed  innovative  system 
elements;  the  planned  preliminary 
testing  to  be  performed  prior  to 
implementation  on  the  corridor:  and  the 
systematic  operational  recording, 
monitoring,  analysis,  and  reporting 
procedures  to  be  followed  during  the 
demonstration. 

11.  Discuss  plans  for  training  and 
famiharization  of  operating  and 
maintenance  personnel  for  the 
demonstration  system. 

12.  Discuss  the  potential  for 
integrating  the  prop>osed  system  with 
advanced  grade  crossing  safety  systems, 
such  as  the  IVHS-based  prototype 
Vehicle  Proximity  Alerting  System 
(VPAS),  which  will  be  tested  imder  joint 


FRA/FHWA  sponsorship  in  the  near 
future. 

13.  Provide  evidence  of  concurrence 
in  the  proposed  demonstration  activity 
by:  (1)  the  state  agency  which  has 
responsibihty  for  developing  high  speed 
service  in  the  qualifying  corridor;  (2)  the 
owner  of  the  railroad  property  on  which 
the  demonstration  train  control  system 
will  be  installed,  (3)  the  entity  which 
has  responsibility  for  maintaining  the 
property,  and  (4)  the  entity  or  entities 
responsible  for  operating  trains  on  the 
property  and/or  on  whose  vehicles 
demonstration  equipment  will  be 
installed,  if  different  from  the  appUcant. 

14.  Provide  an  analytical  discussion 
showing  that  the  proposed  scope  of  the 
demonstration  will  be  adequate  to 
accomphsh  the  goals  of  the 
demonstration  program,  addressing  at  a 
minimiun  the 'potential  sources  of  train 
control  system  difficulty  described  in 
the  section  below  entitled 
"Demonstration  Territory 
Characteristics." 

15.  Include  an  {iffirmative  statement 
that  each  State  in  which  the 
demonstration  is  proposed  does  not 
prohibit  imder  state  law  the  expenditure 
of  any  non-Federal  pubhc  funds  or 
revenues  on  the  construction  or 
operation  of  the  high-speed  groimd 
transportation  system  on  which  the 
proposed  demonstration  will  take  place. 
TRAIN  CONTROL  SYSTEM  OPERATING 
CHARACTERISTICS:  The  demonstration 
system  should  advance  train  control 
technology  by  providing  enhanced 
positive  train  separation,  enforcement  of 
limits  of  authority  and  authorized 
speeds,  safer  operation,  greater 
adaptabihty  to  higher  operating  sp>eeds 
with  closer  headways,  and/ or  reduced 
costs  or  complexity  of  installation.  A 
communications-based  system  using 
digital  radio  may  be  a  necessity  to 
accomphsh  these  objectives. 

It  is  anticipated  that  the 
demonstration  territory  will  already  be 
equipped  with  an  existing  signal  and/or 
train  control  system  whidi  will 
continue  in  use,  overlaid  by  the 
demonstration  system,  at  least  initially. 
During  the  installation  and  checkout 
phase  of  the  demonstration,  it  is 
anticipated  that  the  existing  signal  and/ 
or  train  control  system  will  continue  to 
govern  operations  until  confidence  is 
established  in  the  proper  operation  of 
the  advanced  features  of  the  new 
system. 

At  a  minimum,  any  system  proposed 
for  this  demonstration  must  meet  FRA 
regulatory  requirements  to  permit 
speeds  of  80  mph  or  greater,  including 
closed-circuit  fail-safe  design  principles 
as  stated  in  49  CFR  Part  236.  Because 


existing  FRA  Track  Safety  Standards  in 
49  CTR  Part  213  permit  operation  only 
up  to  1 1 0  mph,  operation  of  trains  and 
over  track  at  over  110  mph  requires 
permission  from  the  FRA.  Any  such 
permission  may  include  specific 
conditions,  including  types  and 
capabilities  of  required  automatic  train 
control  functions  to  assure  safety  of  the 
operation  and  to  account  for  the  total 
numbers  and  types  of  trains  operating  in 
the  high-speed  territory.  It  is  FRA  policy 
that  all  trains  in  a  territory  must  be 
equipped  with  automatic  train  control  if 
any  train  in  the  territory  relies  on  such 
a  system  to  enable  high-speed  operation. 

For  territory  where  train  speeds  will 
exceed  125  mph,  FRA  will  require  fully 
automatic,  vital  train  control  functions, 
including  civil  speed  enforcement, 
temporary  speed  enforcement,  positive 
stop,  and  enforcement  to  protect  on- 
track  maintenance  forces  for  all  trains. 
At  present,  the  Amtrak  Northeast 
Corridor  line,  between  New  Haven,  CT, 
and  Boston,  MA,  is  the  only  fine 
segment  in  the  United  States  where 
such  operations  are  proposed.  (An 
advanced  train  control  system  is  already 
under  development  for  this  segment 
under  the  Northeast  Corridor 
Improvement  Program.) 

A  major  goal  for  the  demonstration 
system  is  that  it  be  capable  of  failsafe 
and  positive  train  separation  and 
control  for  operations  of  at  least  125 
mph  in  high  density,  mixed  traffic.  To 
the  extent  that  the  scope  of  the  proposed 
demonstration  does  not  reach  this  goal 
in  the  near  term,  the  technology  shall  be 
shown  to  be  capable  of  economical 
modification  to  reach  this  goal  with  low 
technical  risk.  Capability  of  the 
demonstration  system  for  operation  at 
speeds  in  excess  of  125  mph  is 
desirable. 

The  demonstration  project  shall 
include  systematic  recording  and 
monitoring  to  document  the  operation 
of  the  demonstration  train  control 
system,  and  analysis  and  reporting  of 
the  resulting  data,  to  give  convincing 
proof  that  the  advanced  system 
performs  in  the  demonstration 
environment  with  acceptable  safety 
margins.  The  theoretical  performance 
limits,  and  any  performance 
characteristics  of  the  demonstration 
system  which  would  preclude  it  from 
assiuning  proposed  control  functions,  or 
from  operating  in  more  demanding 
service  enviroimients,  should  also  be 
identified  and  reported.  Where  desirable 
goals  of  the  system  cannot  be  proven 
with  operational  data  at  an  overlay 
level,  the  prospective  applicant  shall 
present  simulation  alternatives  to 
operational  testing.  The  simulation 
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alternatives  shall  be  specified  in  the 
application. 

The  demonstration  system  must 
provide  the  following  minimum  safety- 
related  functions: 

1.  Information  provided  to 
engineman:  The  demonstration  system 
shall  continuously  provide  the 
engineman  of  each  operating  train  with 
the  following  information: 

a.  positive  indication  of  present  train 
location  and  geographic  point  to  which 
operation  is  authorized  by  the  HSPTC 
system; 

b.  positive  indication  of  signal  block 
condition  for  sufficient  distance  to 
allow  reduction  of  speed  and/or  safe 
stopping  distance  prior  to  start  of  next 
block  which  requires  such  action,  and  to 
allow  resuming  higher  speed  at  any 
point  on  the  track  if  a  change  in 
conditions  so  warrants; 

c.  (1)  actual  train  speed  and  (2) 
maximum  operating  speed  authorized 
by  the  train  control  system,  which  shall 
not  exceed  the  lowest  of  the  following 
speeds;  safe  speed  permitted  by  track 
design;  the  railroad  carrier's  civil 
authorized  speed  for  that  train  including 
any  permanent  or  temporary-  timetable 
or  bulletin  slow  order  conditions. 

d.  warning  indication,  augmented 
with  audio  alerting  indication  in 
advance  of  when  a  reduction  in  speed 
is  anticipated  and  then  when  it  is 
required;  and 

e.  alarm  indication  and  audio  alert  in 
the  event  of  broken  rail,  misahgned 
switch,  wayside  detector  alarm,  or  other 
protected  condition. 

2.  Automatic  train  control:  The 
demonstration  system  shall  provide 
positive  train  separation  in  a  fail-safe 
closed-circuit  manner.  The  system  shall 
be  designed  to  provide  automatic 
enforcement  of  authorized  operating 
limits  and  authorized  speeds,  which 
shall  not  exceed  safe  track  speeds  as 
described  in  paragraph  I.e.  above.  The 
system  shall  provide  a  level  of  visual 
and  audio  alerting  prior  to  the 
occurrence  of  events  which  require  that 
the  engineman  take  action  to  protect  the 
safety  of  the  train,  such  as  reducing 
speed  or  stopping.  The  system  shall 
employ  a  more  noticeable  level  of  visual 
and  audio  alerts  immediately  prior  to 
taking  automatic  action  to  protect  the 
safety  of  the  train.  The  system  shall 
provide  a  means  of  automatically 
controlhng  trains  to  prevent  any  train 
from  entering  a  zone  of  known  hazard 
which  has  been  identified  to  the  train 
control  system  manually  or 
automatically;  for  example  if  an 
engineman  manually  signals  an 
emergency  condition  on  his  train  or  if 
a  wayside  detection  system  senses  and 


reports  that  track  operating  conditions 
are  unsafe. 

3.  Routing  safety:  The  demonsuation 
system  shall  ensure  that  trains  are  safely 
stopped  prior  to  entering  a  misaligned 
switch  and  prior  to  passing  an 
improperly  displayed  signal,  that  all 
switches  are  locked  prior  to  train 
movement  over  them,  and  that 
conflicting  signal  indications  are  not 
displayed. 

4.  Positive  train  location:  The 
demonstration  system  must  determine 
and  retain  the  location  of  all  trains, 
track  cars,  other  on-track  equipment, 
and  authorized  work  hmits  for 
maintenance  crews  in  the  equipped 
territorv'.  Safeguards  shall  be  taken  to 
avoid  "disappearance"  of  part  of  the 
train,  if  the  train  parts  enroute. 

It  is  an  FR.A  objective  to  foster  an 
inter-operable  system  of  train  control  in 
the  United  States,  not  only  to  assure  that 
all  rail  traffic  receives  the  benefit  of  anv 
wayside  equipment  installed,  but  also  to 
assure  that  train  control  systems  can  be 
procured  at  minimum  cost  to  railroads 
and  other  operators  of  high-speed  rail 
service.  Accordingly,  open  system 
architecture  and  inter-operabihty  with 
standardized  systems  now  being 
deployed  by  freight  railroads  is  a 
desirable  feature. 
DEMONSTRATION  TERflrTORY 
CHARACTERISTICS:  The  proposed 
demonstration  scope  should  validate  the 
proposed  system  as  being  fit  to  be  used 
in  an  entire  corridor.  Factors  to  be 
considered  should  include,  but  not  be 
hmited  to: 

1.  Length  of  single/multiple  trackage 
necessarv'  in  the  demonstration  corridor 
to  achieve  meaningful  results. 

2.  Numbers  of  equipped  and 
unequipped  locomotives'train  consists 
that  are  proposed  to  be  fitted  v\ithin  the 
demonstration  section  in  order  to  verify: 

a.  following  moves  and  positive  train 
separation  characteristics  among 
equipped  trains  and  among  an 
equipped/unequipped  mix  of  trains  (if 
unequipped  trains  will  be  permitted 
under  any  circumstances):  and 

b.  ability  of  the  system  to  track  the 
location  and  direction  of  equipped  and 
unequipped  trains  within  the  system. 

3.  Number  of  track  switches  and 
diverging  route  characteristics  of  the 
demonstration  segmenf  to  show  safety 
of  movement  through  controlled  points 
and  safe  routing. 

4.  Characteristics  of  weather  in  the 
selected  area  to  test  the  effect  of  severe 
weather. 

5.  Inclusion  of  physical  characteristics 
that  may  hinder  data  transmission,  such 
as  tunnels. 

6.  Inclusion  of  highway/rail  crossings. 


7.  Potential  sources  of  electromagnetic 
interference  within  the  proposed 
section,  in  order  to  be  able  to  test  the 
immunity  of  the  system  to  EMI. 
SELECTION  CRITERIA:  The  following  will 
be  considered  to  be  positive  selection 
factors  in  evaluating  applications  under 
the  Program: 

1.  The  extent  to  which  advancements 
in  train  control  technologv-  for  high- 
speed rail  will  be  demonstrated  by  the 
proposed  system  while  providing 
adequate  operational  safety.  Areas  of 
desired  advancement  include  safetv. 
rehability.  efficiency,  maintainabilitv, 
capital  costs  and/or  operating  costs  of 
the  corridor  operation,  as  a  whole,  as 
well  as  of  the  train  control  svstem  itself. 

2.  The  ability  of  the  HSPTC  system  to 
be  readily  and  economically  expanded 
to  respond  to  increased  speed,  volume, 
and  complexity  of  traffic. 

3.  The  extent  to  which  an  open 
architecture  approach  is  employed  and 
the  abihty  of  the  demonstration  system 
to  provide  inter-operability  with  train 
control  systems  deployed  or  planned  for 
installation  on  freight  railroads  and  in 
other  corridors. 

4.  The  ability  of  the  proposed  corridor 
infrastructure  and  operating  equipment 
to  sustain  high-speed  operations  during 
the  period  of  the  demonstration. 
Parameters  to  be  considered  include: 
track  curvature,  grades,  mode  of 
construction;  present  and  likely  future 
track  maintenance  condition:  age  and 
operating  capabilities  of  the  existing 
signal  and/or  train  control  system; 
numbers  of  rail-highway  grade  crossings 
and  present  types  of  protection,  and 
degree  to  which  the  right-of-way  is 
subject  to  casual  access  by  the  public. 

5.  The  ability  of  an  e.xisting  signal 
and/or  train  control  system  to  sustain 
high-speed  operations  during  the 
checkout  phase  of  the  demonstration. 
v\ithout  reiving  on  the  new  system. 

6.  Demonstration  of  advanced  train 
control  for  high-speed  operation  in  high 
density,  highly  complex  Uaffic 
operations,  at  some  location  in  the 
demonstration  corridor.  It  is  recognized 
that  practical  limits  on  the  total 
numbers  of  equipped  vehicles  and  the 
available  scope  for  wayside  and  central 
control  equipment  may  reasonably  limit 
the  initial  demonstration  to  areas  with 
lesser  traffic  densities  and/ or  lesser 
complexity  of  operations.  The  plan  for 
the  demonstration  should  clearly 
indicate  the  system's  ability  to  handle 
conditions  of  high  complexity  and 
traffic  density,  and  the  proposed 
demonstration  may  be  phased  to 
demonstrate  these  capabilities  only  in 
laterphases. 

7.  The  extent  of  non-Federal 
contributions  to  the  project,  smce 
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Federal  demonstration  funds  are 
limited,  and  the  demonstration  system 
is  expected  to  remain  in  operation  to 
benefit  future  revenue  ser\ice. 

Dated:  September  6.  1994. 
lolene  M.  Molitoris, 

Administrator. 

[FR  Doc  94-22128  Filed  9-7-94;  8:45  ami 

BILUNG  COOE  4910-06-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  31.  1994. 

The  Department  of  the  Treasur\'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury-  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  ONtB  reviewer  listed 
and  to  the  Treasun.'  Department 
Clearance  Officer.  Department  of  the 
Treasur*-.  Room  2110,  1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Comptroller  of  the  Currency  (OCC) 

OMB  S'umber:  1557-0190 

Form  S'umber:  None 

Type  ofRe\iew:  Extension 

Title:  (M^)-Real  Estate  Lending  and 
Appraisals  (12  CFR  34) 

Description:  These  information 
collections  are  required  by  statute  to 
regulate  real  estate  lending  and 
holding  by  national  banks.  The 
information  is  required  by  statute  and 
is  used  by  the  OCC  to  insure  bank 
compliance  and  insure  safe  and  sound 
bcink  operation.  National  banks  are 
the  affected  public. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Xumber  of  Recordkeepers: 
3.600 

Estimated  Burden  Hours  Per 
Recordkeeper:  74  hours.  30  minutes 

Frequency  of  Response:  Other 

Estimated  Total  Recordkeeping  Burden: 
268,200  hours 

Clearance  Officer:  John  Ference  (202) 
874-4697.'  Comptroller  of  the 
Currency.  250  E  Street.  S\V., 
Washington.  DC  20219 

OMB  Re\iewer:  Milo  Sunderhauf  (202) 

-   395-7340,  Office  of  Management  and 
Budget.  Room  10226,  New  Executive 


Office  Building,  Washington,  DC 
20503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  94-22107  Filed  9-7-94;  8:45  am] 

BILUNG  COOE  4«10-33-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  31,  1994. 

The  Department  of  Treasun,' has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Pubhc  Law  96-511.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasur\-  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasurv'  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
SPECIAL  REQUEST:  Authorization  to 
utilize  the  form  described  below  is 
required  within  7  days  as  the  approval 
of  ATF  Form  7,  "AppUcation  for 
License,  is  contingent  upon  receipt  of 
this  form.  Therefore,  the  Department  of 
Treasurv'  is  requesting  review  and 
approval  bv  the  Office  of  Management 
(OMB)  by  September  7,  1994.  La 
accordance  with  5  CFR  1320.18,  ATF 
Form  5300.36.  and  its  instructions,  are 
included  with  this  for  review.  All  public 
comments  must  be  received  by  close  of 
business  September  6.  1994. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Xumber:  New 

Form  Mumb'-r:  ATF  Form  5300.36 

Type  of  Review:  New  collection 

Title:  Notification  of  Intent  to  Apply  for 
a  Federal  Firearms  License 

Description:  This  form  is  used  to  notifv- 
the  Chief  Law  Enforcement  Officer 
that  an  application  has  been  made  to 
obtain  a  Federal  firearms  license 
within  a  specific  jurisdiction. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Federal  agencies  or  employees 

Estimated  Xumber  of  Respondents: 
70.000 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
7,000  hour 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-6930.  Bureau  of  Alcohol, 
Tobacco  cmd  Firearms,  Room  3200. 


650  Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Re\iewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports.  Management  Officer 

DEPARTMENT  OF  THE  TREASURY 

BLTIEAU  OF  ALCOHOL,  TOB.ACCO 
AND  FIREARMS 

NOTIFICATION  OF  INTENT  TO  APPLY 
FOR  A  FEDER-^L  FIREARMS  LICENSE 

Prepare  in  tripUcate.  All  entries  must 
be  in  ink.  Before  completing,  please  see 
notices  and  instructions  on  the  reverse 
of  this  form. 

SECTION  A— N.\ME  AND  ADDRESS 
OF  CHIEF  LAW  ENFORCEMENT 
OFFICER 


TO: 


(Chief  Law  Enforcement  Officer) 


(Street  Address) 


(Cit>-.  State.  Zip) 

SECTION  B— APPLICANT 
INFORMATION 


1 


(full  name] 


(No..  Street.  City.  County.  State.  Zip  Code) 

hereby  provide  notification  that  I  intend 
to  apply  for  a  Federal  firearms  license 
by  filing  an  ATF  Form  7,  Application 
For  License,  with  the  Chief,  Firearm.s 
and  Explosives  Licensing  Center. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms. 


Signature 


Dates  

Instructions  for  ATF  Form  5300.36 

Section  923(d)(1)(F).  Title  18.  U.S.C. . 
requires  any  person  intending  to  apply 
for  a  Federal  Firearms  License  (FFL)  to 
notify  the  person's  chief  law 
enforcement  officer  of  such  intent. 

Instructions  to  the  Applicant 

1.  You  may  use  Form  5300.36 
supplied  by  ATF  or  use  photocopies  of 
such  forms.  If  photocopies  are  used,  the 
photocopies  must  include  the 
instructions. 

2.  Each  person  intending  to  apply  for 
a  license  must  prepare  and  submit  ATF 
Form  5300.36  to  the  CLEO  of  the 
locality  in  which  the  premises  sought  to 
be  licensed  are  located.  The  CLEO  is  the 
Chief  of  Police,  the  Sheriff,  or  an 
equivalent  officer,  or  the  designee  of 
such  individual. 


3.  All  forms  must  be  prepared  in  ink, 
signed,  dated,  executed  in  triplicate, 
and  distributed  as  follows: 

a)  The  original  should  be  sent  or 
delivered  to  your  CLEO. 

b)  The  second  copy  should  be 
attached  to  the  original  ATF  Form  7  sent 
to  the  Chief.  Firearms  and  Explosives 
Licensing  Center. 

c)  The  third  copy  should  be  retained 

'  by  the  apphcant  as  i>roof  of  notification. 

4.  Note:  .\d  application  for  an  FFL  received 
by  the  Firearms  and  Explosives  Licensing 
Center  without  ATF  Form  5300.36  is  subject 
to  denial  or  may  delay  the  processing  of  the 
application. 

Instructions  to  the  Chief  Law 
Enforcement  Officer 

1.  This  form  provides  notification  of 
a  person's  intent  to  apply  for  a  Federal 
firearms  hcense. 

2.  Should  you  have  information  "that 
may  disquahfy  the  person  from 
obtaining  a  Federal  firearms  license, 
please  contact  the  Firearms  and 
Explosives  Licensing  Center  at  1-800- 
366-5423  or  (404) 679-5040.  You  may 
also  contact  the  Licensing  Center  for  a 
copy  of  the  person's  license  appUcation 
form  or  if  you  have  any  further 
questions. 

Paperwork  Reduction  Act  Notice 

The  information  required  by  this  form 
is  in  accordance  with  the  Paperv\'ork 
Reduction  Act  of  1980.  The  purpose  of 
the  information  is  to  notify'  the  Chief 
Law  Enforcement  Officer  of  the 
applicant's  intent  to  obtain  a  Federal 
firearms  Ucense.  The  notice  to  be  given 
on  this  form  is  required  bv  18  U.S.C. 
923(d)(1)(F). 

The  estimated  average  burden 
associated  with  this  collection  is  6 
minutes  per  respondent  or 


recordkeeper,  depending  on  individual 
circumstances.  Comments  concerning 
the  accuracy  of  this  burden  estimate  and 
suggestions  for  reducing  this  burden 
should  be  directed  to  Reports  Manager 
Officer.  Information  Program  Branch, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Washington,  DC  20226.  and 
the  Office  of  Management  and  Budget. 

Paperwork  Reduction  Project  ( ) 

Washington,  DC  20503. 

[FR  Doc.  94-22108  Filed  9-7-94;  8:4/am) 
BtLUNQ  CODE  4010-41-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  29,  1994. 

The  Department  of  Treasury-  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Pubhc  Law  96-511.  Copies  of  the 
submission's)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasurv-.  Room  2110,  1425  New  York 
Avenue,  MV.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  S'umber:  New 

Form  S'umber:  IRS  Form  8844 

Type  of  Re\iew:  New  collection 

Title:  Empowerment  Zone  Employmient 

Credit 
Description:  Employers  who  hire 
employees  v^'ho  live  and  work  in  one 
of  the  9  designated  empowerment 
zones  can  receive  a  tax  credit  for  the 


Fomi  5500  (initial  filers) 

Form  5500  (all  other  filers)  ^ 

Schedule  A  (Form  5500)  

Schedule  B  (Form  5500)  ^ 

Schedule  C  (Form  5500)  

Schedule    E    (Form    5500)    (Nonleveraged 

ESOP). 
Schedule  E  (Form  5500)  (Leveraged  ESOP) 

Loans. 

Schedule  F  (Form  5500)  

Schedule  G  (Form  5500) ;...^."„,.. ., 

Schedule  P  (Form  5500)  

Schedule  SSA  (Form  5500) 


first  15.000  of  wages  paid  to  each 
employee.  The  credit  is  applicable 
from  the  date  of  designation  through 
the  year  2004. 

Respondents:  Individuals  or 
households.  Farms,  Business  or  other 
for-Profit:  Non-profit  institutions. 
Small  businesses  or  organizations 

Estimated  S'umber  of  Respondents/ 
Recordkeepers:  30.000 

Estimated  Burden  Hours  Per 
Respondent  Recordkeeper: 
Recordkeeping— 7  hr..  39  min. 
Learning  about  the  law  or  the  form — 

1  hr..  47  min. 
Preparing  and  sending  the  form  to  the 
IRS— 1  hr.  59min. 

Frequency  of  Response:  .Annuallv 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  342,900  hours 

OMB  Sumber:  1545-0710 

Form  S'umber:  IRS  Form  5500.  550O-C/ 
R.  Schedule  B  (Form  5500).  Schedule 
F  (Form  5500).  Schedule  E  (Form 
5500).  Schedule  P  (Form  5500) 

Type  of  Re\iew:  Revision 

Title:  .\nnual  Return  /Report  of 
Employee  Benefit  Plan.  Return 'Report 
of  Employee  Benefit  Plan  and 
Associated  Schedules 

Description:  Forms  listed  in  items  are 
aimual  information  returns  filed  by 
employee  benefit  plans.  The  IRS  uses 
this  to  determine  if  the  plan  appears 
to  be  operating  properly  as  required 
under  the  law  or  whether  the  plan 
should  be  audited. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  S'umber  of  Respondents/ 
Recordkeepers:  901.400 

Estimated  Burden  Hours  Per 
Respon  den  t.  Recordkeeper. 


Recordkeeping 


87  hours,  46  minutes 
82  hours,  16  minutes 
1 7  hours,  28  minutes 
34  hours,  41  minutes 

5  hours,  16  minutes  .. 

1  hour,  12  minutes  ..., 

10  hours,  2  minutes  .., 

2  hours,  52  minutes  ... 
15  hours,  4  minutes  ... 
1  hour.  55  minutes  .... 

6  hours.  42  minutes  ... 


Learning  atx)ut  the 
law  or  the  fonn 


9  hours,  32  minutes 
9  hours.  32  minutes 

28  minutes  

2  hours  47  minute* 

18  minutes  ...„ 

12  minutes , 

1  hour,  41  minutes  . 

24  minutes  

6  minutes  

30  minutes  

12  minutes 


Preparing  the  form 


14  hours,  n  minutes 
14  hours.  6  minutes  . 
1  hour.  42  minutes  ... 
3  hours,  28  minutes  .. 

23  minutes  

13  minutes 

1  hour,  56  minutes  ... 

28  minutes  

21  minutes 

33  minutes 

19  minutes 


Copying,  assempiing. 

and  sending  t*ie  form 

to  the  IRS 


48  minutes. 
48  minutes. 
16  minutes. 


frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  33,823.500 

hours 


Clearance  Officer.  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue.  N.W.  Washington,  DC  20224 


OMB  Re\ie\ver:  Milo  Sunderhauf  (202) 
395-7340  Office  of  Management  and 
Budget  Room  10226,  New  Executive 
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Office  Building,  Washington.  DC 
20503. 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
|FR  Doc.  94-22109  Filed  9-7-94;  845  am] 

BILUW  CODE  ♦830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Septe.-nber  1. 1994. 

The  Department  of  Treason-  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling^the  Treasury'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  O.VIB  reviewer  listed 
and  to  the  Treasurv-  Department 
Clearance  Officer.  Department  of  the 
Treasure.  Room  2110,  1425  New  York 
Avenue'.  MV..  Washington,  DC  20220. 

Interna)  Revenue  Service  (IRS) 

OMB  Somber:  1545-0241 

Form  Number:  IRS  Form  6177 

Type  of  Re\ie\v:  Extension 

Title:  General  Assistcmce  Program 
Determination 

Description:  Internal  Revenue  Code  ' 
(IRC)  section  51  gives  employers  a 
jobs  credit  for  hiring  certain  general 
assistance  (welfare)  program 
recipients.  IRC  section  51(d)(6)(B) 
requires  that  the  state  or  local  general 
assistance  program  be  certified  as  a 
qualified  program.  The  information 
on  Form  6177  is  used  to  determine  if 
a  program  is  qualified. 

Respondents:  State  or  local  governments 

Estimated  Number  of  Respondents: 
1,500 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Butden:  250 
hours 

OMB  Number:  1545-0956 

Form  .Vumber;  IRS  Form  5500-EZ    ,- 

Type  of  Review:  Revision 

Title:  Annual  Return  of  One-Participant 
(Owners  and  Their  Spouses)  Pension 
Benefit  Plan 

Description:  Form  5500-EZ  is  an  annual 
retiu-n  filed  by  a  one-participant  or 
one-participant  and  spouse  pension 
plan.  The  IRS  uses  this  data  to 
determine  if  the  plan  appears  to  be 
operating  properly  as  required  under 
the  law  or  whether  the  plan  should  be 
audited. 

Respondents:  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations 


Estimated  Number  of  Respondents/ 

Recordkeepers:  50,000 
Estimated  Burden  Hours  Per 

Respon  den  t/Recordkeeper: 

Recordkeeping — 11  hr..  29  min. 

Learning  about  the  law  or  the  form-^ 
1  hr..  4  min. 

Preparing  the  form — 2  hr.,  14  min. 

Copying,  assembling  and  sending  the 
form  to  the  IRS — 16  min. 
Frequency  of  Response:  Annually 
Estiittated  Total  Reporting/ 

Recordkeeping  Burden:  752.000  hours 
OMB  Number.  1545-1034 
Form  Number.  IRS  Form  8582-CR 
Type  ofRe\iei\-.  Revision 
Title:  Passive  Activity  Credit 

Limitations 
Description:  Under  section  469,  credits 

from  passive  credits  from  passive 

activities,  to  the  extent  they  do  not 

e.xceed  the  tax  attributable  to  net 

passive  income  are  not  allowed.  Form 

8582-CR  issued  to  figure  the  passive 

activity  credit  allowed  and  the 

amount  of^redit  to  be  reported  on  the 

tax  return.  Worksheets  1.  2.  3,  and  4 

of  Form  8582-CR  and  worksheets  5 
'  through  9  are  used  to  allocate  the 

credits  allowed  to  the  individual 

activities. 
Respondents:  Individuals  or 

households.  Farms.  Businesses  or 

other  for-profit 
Estimated  Number  of  Respondents/ 

Recordkeepers:  900.000 
Estimated  Burden  Hours  Per 

Respondent/Recordkeeper. 

Recordkeeping — 2hr..5min. 

Learning  about  the  law  or  the  form — 
4hr.,9min. 

Preparing  the  form — 3  hr..  6  min. 

Copving,  assembling  and  sending  the 
form  to  the  IRS — 2  hr..  11  min. 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  5,402,700 

hours 

OMB  A'u/nber  1545-1035 

Form  iVumfaer  IRS  Form  8611 

Type  of  flevieij:  Extension 

Title:  Recapture  of  Low-Income  Housing 
Credit 

Description:  Internal  Revenue  Code 
(IRC)  section  42  permits  owners  of 
residential  rentals  projects  providing 
low-income  housing  to  claim  a  credit 
against  their  income  tax.  If  the 
property  is  disposed  of  or  it  fails  to 
meet  certain  requirements  over  a  15- 
year  compliance  period  and  a  bond  is 
not  posted,  the  owner  must  recapture 
on  Form  8611  part  of  the  credit(s) 
taken  in  prior  years. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 


Estimated  Number  of  Respondents/ 
Recordkeepers:  1,200 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper. 
Recordkeeping — 5  hr..  59  min. 
Learning  about  the  law  or  the  form — 

1  hr..  5  min. 
Preparing  and  sending  the  form  to  the 
IRS— 1  hr..  14  min. 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9.972  hours 

OMB  Number  1545-1110 

Form  Number  IRS  Form  940-EZ 

Type  of  Rexiew.  Revision 

Title:  Employer's  Annual  Federal 
UnemplovTnent  (FUTA)  Tax  Return 

Description:  Form  940-EZ  is  a 
simplified  form  that  most  employers 
with  uncomplicated  tax  situations 
(e.g. .  only  pay  unemplo\Tnent 
contributions  to  one  state  and  paying 
them  on  time)  can  use  to  pay  their 
FUTA  tax.  Most  small  businesses  and 
household  employers  use  the  form. 

Respondents:  Individuals  or 
households.  Farms.  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,089,000 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper. 
Recordkeeping — 6, hr..  23  min. 
Learning  about  the  law  or  the  form — 

7  min. 
Preparing  and  sending  the  form  to  the 
IRS— 34  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  26,882.133 
hours 

OMB  Number  1545-1282 

Form  Number  IRS  Form  8830 

Type  of  Re\ievi'.  Extension 

Title:  Enhanced  Oil  Recovery'  Credit 

Description:  The  enhanced  oil  recovery 
(EOR)  credit  is  15%  of  qualified  costs 
paid  or  incurred  during  the  year.  The 
purpose  is  to  get  jnore  oil  from  the 
wells.  The  IRS  uses  the  information 
on  the  form  of  ensure  that  the  credit 
is  correctly  computed. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 5  hr.,  16  min. 
Learning  about  the  law  or  the  form — 

47  min. 
Preparing  and  sending  the  form  to  the 
IRS — 55  min. 

Frequency  of  Response:  Armually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  71.700  hours 


Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Serv  ice, 
Room  5571,  1111  Constitution 
Avenue,  N.W.,  Washington,  IX  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

DepartmentalReports,  Management  Officer. 

[PR  Doc.  94-22110  Filed  &-7-94;  8:4.5  am) 

BILLING  COOE  483<M>1-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  of  the  Individual  Quota 
Amounts  for  Certain  Imported  Sugars, 
Syrups,  and  Molasses  for  "Other 
Specified  Countries  and  Areas" 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  NoUce. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  the  individual 
quota  amounts  for  each  foreign  country' 
and  area  in  the  category  of  "Other 
specified  countries  and  areas"  for 
imports  of  certain  sugars,  syrups,  and 
molasses  for  the  period  August  1, 1994, 
through  September  30,  1995,  will  be 
8,468  metric  tons,  raw  value.  On  August 
8, 1994,  the  Secretary  of  Agriculture 
announced  the  total  amount  and  quota 


period  for  the  tariff-rate  quota  for  these 
sugars,  syrups  and  molasses  at 
1,322,978  metric  tons  (1,458,333  short 
tons),  raw  value,  for  the  period  August 
1, 1994,  through  September  30,  1995. 
EFFECTIVE  DATE:  September  9, 1994. 
ADDRESSES:  Inquiries  may  be  mailed  or 
delivered  to  Tom  Hushek,  Senior 
Economist,  Office  of  Agricuhural  Affairs 
(Room  423A),  or  to  Daniel  Brinza, 
Senior  Advisor  and  Special  Counsel  for 
Natural  Resources,  Office  of  the  General 
Counsel  (Room  223);  Office  of  the 
United  States  Trade  Representative,  600 
Seventeenth  Street,  Washington.  DC 
20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Hushek,  Office  of  Agricultural 
Affairs,  202-395-5006,  or  Daniel  Brinza, 
Office  of  the  General  Counsel,  202-395- 
7305. 

SUPPLEMENTARY  INFORMATION:  Section 
2011.303  of  15  CFR  provides  for  the 
allocation  of  individual  quota  amounts 
to  each  foreign  country  and  area  in  the 
category  of  "Other  specified  countries 
and  areas"  specified  pursuant  to 
Additional  U.S.  Note  3(b)  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.  The  individual  quota 
amount  is  specified  in  15  CFR 
20H. 303(b),  and  has  normally  been 
7,258  metric  tons,  raw  value  for  a  12- 
month  quota  period  (October  1- 
September  30). 

However,  the  USTR  is  authorized 
under  15  CFR  2011.303(c)(2)  to  modify 
this  individual  tariff-rate  quota  amount 


to  ensure  an  orderly  transition  in  the 
circumstance  of  a  change  from  an 
annual  quota  period  (October  1- 
September  30)  to  another  quota  period. 
Notice  of  any  such  modification  is  to  be 
published  in  the  Federal  Register.  . 

Notice 

On  August  8,  1994,  the  Secretary  of 
Agriculture  determined  and  announced 
by  press  release  that  1.322,978  metric 
tons,  raw  value  of  the  aforementioned 
sugars,  syrups  and  molasses  may  be 
entered,  or  withdrawn  from  warehouse 
for  consumption,  during  the  period  of 
August  1, 1994  through  September  30. 
1995. 

This  is  a  change  from  an  annual  tariff- 
rate  quota  period  (October  1-September 
30)  to  another  quota  period. 
Accordingly,  in  order  to  ensure  an 
orderly  transition,  I  have  determined 
that,  for  the  period  August  1, 1994 
through  September  30,  1995,  the 
individual  quota  amount  for  each  of  the 
foreign  countries  and  areas  in  the 
category  of  "Other  specified  countries 
and  areas  '  is  8,468  metric  tons,  raw 
value. 

Signed  at  Washington.  DC.  on  Sepleiribfr  1. 
1994. 

Michael  Kantor, 

United  States  Trade  Representative. 

|FR  Doc.  94-22111  Filed  9-7-94:  8:45  ami 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put}(ished  under 
the  "Government  in  the  Sunshine'Act"  (Pub. 
L  94-409)  5  U.S.C.  552t)(e)(3). 


FEDERAi.  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10K)3  a.in.  on  Tuesday.  September  6. 
1994.  the  Board  of  Directors  of  the 
Federal  Deposit  Insxirance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Ref)orts  of  the  Office  of  Inspector  General. 

Matters  reUting  to  the  Corporation's 
supervisory  activities. 

Kecommendation  regarding  an 
administrative  enforcement  proceeding. 

Application  of  Bank  of  Hawaii,  Honolulu. 
Hawaii,  for  consent  to  acquire  through  its 
subsidiary.  Bank  of  Hawaii  International, 
Inc.  fifty-one  (51)  percent  of  the  outstanding 
capital  stock  of  National  Bank  of  Solomon 
Islands  Limited,  located  in  the  Republic  of 
the  Solomon  Islands. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  concurred  in  by  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A){ii),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c){9MA)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street.  NW..  Washington,  DC. 

Dated:  September  6. 1994. 
Federal  [)eposit  Insurance  Corporation. 
Leneta  G.  Gregorie. 
Acting  Assistant  Executive  Secretary. 
jFR  Doc  94-22348  Filed  9-fr-94:  2:07  pml 

BtLUNO  COOC  •714-01-M 


FEDERAL  ELECTION  COMIWSSiON 

DATE  AND  TlllE:  Tuesday.  September  13. 

1994  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 
§437g,  §  438(b),  and  title  26,  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  jjersonnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Wednesday,  September 

14, 1994  at  10:00  a.m. 

PLACE:  1999  E  Street,  N.W..  Washington. 

D.C.  (Ninth  Floor) 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinions: 
AOR  1994-28 

The  Honorable  Eni  F.H.  Faleomavaega 
AOR  1994-29 

Robert  Barra  of  Levy  for  Congress 
Committee 

Regulations — Public  Financing  of  Primary 
and  General  Elections  Candidates:  Notice  of 
Proposed  Rulemaking. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Ron  Harris,  Press  Officer,  Telephone: 

(202) 219-4155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

IFR  Doc.  94-22377  Filed  9-6-94:  3:31  pml 

BILLING  COOE  6715-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Monday. 

September  12, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  2. 1994. 
WiUiam  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  94-22225  Filed  9-6-94;  8:45  ami 

BILUNG  COOC  mO-^l-P  • 

COMMITTEE  ON  EMPLOYEE  BENEHTS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Tuesday. 
September  13. 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  The  Committee's  agenda  will  consist  of 
matters  relating  to  (a)  the  general 
administrative  policies  and  procedures  of  the 
Retirement  Plan,  Thrift  Plan.  Long-Term 
Disability  Income  Plan,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve  System; 
(b)  general  supervision  of  the  operations  of 
the  Plans;  (c)  the  maintenance  of  proper 
accounts  and  accounting  procedures  in 
respect  to  the  Plans;  (d)  the  preparation  and 
submission  of  an  annual  report  on  the 
operations  of  each  of  such  Plans;  and  (e)  the 
maintenance  and  staffing  of  the  Office  of  the 
Federal  Reserve  Employee  Benefits  System; 
and  (0  the  arrangement  for  such  legal, 
actuarial,  accounting,  administrative,  and 
other  services  as  the  Committee  deems 
necessary  to  carry  out  the  provisions  of  the 
Plans.  Specific  item:  Proposals  regarding 
actuarial  assumptions  in  the  Federal  Reserve 
System  benefit  plans. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  September  2. 1993. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  94-22226  Filed  9-6-94;  8:45  ami 

BILLING  CODE  KM0-01-P 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousty 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


EMVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[M118-01-5767,  M121^1-6241:  AMS-FRL- 
5014-8]] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes:  State  of  Michigan 

Correction 

In  proposed  rule  document  94-17556 
beginning  on  page  37190  in  the  issue  of 
Thursday,  July  21, 1994  make  the 
following  corrections: 

1.  On  page  37198,  in  the  first  column, 
the  first  two  full  paragraphs  should  be 
removed  and  in  the  second  column,  the 
first  ten  lines  should  be  removed 
beginning  with  "factors"  and  ending 
with  "TSD." 

2.  On  page  37199,  in  the  first  column, 
in  the  first  line,  after  "period."  insert 
missing  text  as  set  forth  below: 

"6, 1994  Stage  n  is  no  longer  a 
requirement  (section  202  (a)(6)  of  the 
Act).  However,  if  the  State  chooses  to 
include  this  program  as  a  contingency 
measure,  enabling  legislation  would 
suffice.  Michigan  has  chosen  to  retain 
Stage  II  as  a  contingency  measure  in  the 
maintenance  plan.  Finally,  the  State 
submitted  to  USEFA  a  section  182  (f) 
NOx  exemption  petition  based  on  1991- 
1993  ambient  air  quality  data  that 
demonstrates  that  the  area  is  attaining 
the  ozone  NAAQS.  The  USEPA  is 
currently  taking  action  on  this 
submittal.  Since  the  Detroit-Ann  Arbor 
area  has  demonstrated  that  it  can 
maintain  the  standard  without  the 
implementation  of  these  programs, 
USEPA  proposes  that  the  maintenance 
plan  be  approved  with  these  elements  as 
contingency  measures.  In  addition, 
based  on  the  maintenance 
demonstration,  the  USEPA  plans  to 
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propose  approval  of  the  basic  I/M 
enabling  legislation  (based  on  the  June 
28, 1994  proposed  I/M  Redesignation 
Rule),  and  the  Stage  I  rule  and  182  (f) 
NO,  exemption  petition  in  a  separate  FR 
action. 

C.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  ozone 
NAAQS  in  the  Detroit-Ann  Arbor  area 
depends,  in  part,  on  the  State's  efforts 
toward  tracking  indicators  of  continued 
attainment  during  the  maintenance" 

BILUNG  CODE  1S05-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  455 
[Docket  No.  94N-0184] 

Antibiotics  Drugs;  Rifabutin  and 
Rifabutin  Capsules 

Correction 

In  rule  document  94-19484  beginning 
on  page  40805,  in  the  issue  of 
Wednesday,  August  10, 1994,  make  the 
following  corrections: 

§455.88    [Corrected] 

1.  On  page  40807,  in  the  second 
column,  in  §455.88  (a)(1),  in  the  fifth 
line,  after  the  number  "2JS"  insert 
"22E.  24Z)-". 

2.  On  the  same  page,  in  the  same 
column,  in  §455.88  (a)(1).  in  the  sixth 
Hne,  "{9S.  12E.  US,  15R,  16S.  17R.  18R. 
19R,  20S.  21S"  should  be  removed. 

BILUNG  CODE  1S0S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  874  and  878 
Pocket  No.  94M-026(q 

Medical  Devices;  Proposed 
Exemptions  From  Premarket 
Notification  for  Certain  Classified 
Devices 

Correction 

In  proposed  rule  document  94-17705 
beginning  on  page  37378,  in  the  issue  of 


Thursday,  July  21, 1994,  make  the 
following  corrections: 

1.  On  page  37380,  in  the  third 
column,  in  the  table  entitled  "TABLE  8.- 
-DENTAL  DEVICES-Continued",  under 
the  heading  "Device",  in  the  sixth  line, 
"burr"  should  read  "bur". 

§874.5220    [Corrected] 

2.  On  page  37386,  in  the  second 
column,  underneath  section  heading 
§874.5220,  insert 


PART  87&-[CORRECTEDl 

3.  On  the  same  page,  in  the  third 
cx)lumn,  in  the  authority  citation,  in  the 
fourth  line,  "3601"  should  read"360r*. 

BILUNG  COOE  1S0$-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34603;  File  No.  SR-MSRB- 
94-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  tt>e 
Municipal  Securities  Rulemaking 
Board  Relating  to  Interpretation  of 
Rule  G-37  on  Political  Contributions 
and  Prohibitions  on  Municipal 
Securities  Business 

August  25,  1994. 
Correction 

In  notice  document  93-21473 
beginning  on  page  45049  in  the  issue  of 
August  31, 1994  the  date  in  the  heading 
is  corrected  to  read  as  set  forth  above. 
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JMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  121 
RIN:  0905-AD26 

Organ  Procurement  and 
Transplantation  Network 

AGENCY:  Public  Health  Service.  DHHS. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  sets  forth  the 
Secretary's  proposal  for  rules  governing 
the  operation  of  the  Organ  Procurement 
and  Transplantation  Network  (OPTN). 
The  proposed  rules  establish 
requirements  and  procedures  for 
membership  in  the  OPTN.  for  listing 
transplant  candidates  on  a  nationwide 
computer  network,  for  allocating  organs, 
and  for  maintaining  records  and 
reporting  by  member  Organ 
Procurement  Organizations  (OPOs)  and 
transplant  hospitals. 
DATES:  To  be  considered,  comments 
must  be  received  by  December  7, 1994. 
In  addition,  as  indicated  in  Section  G  of 
this  Preamble,  the  Department  has 
decided  to  initiate  the  process  of 
obtaining  public  comment  on  the  organ 
allocation  poUcies  of  the  OPTN.  These 
comments  should  also  be  received  by 
December  7, 1994.  Subject  to 
consideration  of  the  comments 
submitted,  the  Department  intends  to. 
publish  final  regulations. 

ADDRESSES:  Comments  should  be 
submitted  to  Ms.  Judith  B.  Braslow, 
Director,  Division  of  Organ 
Transplantation,  room  7-18,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  B.  Braslow  (301)  443-7577. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  OPTN  was  established  under 
section  372(b)(2)  of  the  PHS  Act.  as 
enacted  by  the  National  Organ 
Transplant  Act  of  1984  (Pub.  L.  98-507), 
and  amended  by  Pub.  L.  100-607  and 
Pub.  L.  101-616.  Section  372  requires 
the  Secretary  to  provide  by  contract  for 
the  establishment  and  operation  of  the 
OPTN  io: 

(A)  establish  in  one  location  or 
through  regional  centers — 

(i)  a  national  list  of  individuals  who 
need  organs,  and 

(ii)  a  national  system,  through  the  use 
of  computers  and  in  accordance  with 
established  medical  criteria,  to  match 
organs  and  individuals  included  on  the 
list,  especially  individuals  whose 


immune  system  makes  it  difficult  for 
them  to  receive  organs, 

(B)  establish  membership  criteria  and 
medical  criteria  for  allocating  organs 
and  provide  to  members  of  the  public  an 
opportunity  to  comment  with  respect  to 
such  criteria, 

(C)  maintain  a  twenty-four-hour 
telephone  service  to  facilitate  matching 
organs  with  individuals  included  on  the 
list. 

(D)  assist  organ  procurement 
organizations  in  the  nationwide 
distribution  of  organs  equitably  among 
transplant  patients. 

(E)  adopt  and  use  standards  of  quality 
for  the  acquisition  and  transportation  of 
donated  organs,  including  standards  for 
preventing  the  acquisition  of  organs  that 
are  infected  with  the  etiologic  agent  for 
acquired  immunodeficiency  syndrome, 

(F)  prepare  and  distribute,  on  a 
regionalized  basis  (and,  to  the  extent 
practicable,  among  regions  on  a  national 
basis),  samples  of  blood  sera  from 
individuals  who  are  included  on  the  list 
and  whose  immune  system  makes  it 
difficult  for  them  to  receive  organs,  in 
order  to  facilitate  matching  the 
compatibility  of  such  individuals  with  , 
organ  donors, 

(G)  coordinate,  as  appropriate,  the 
transportation  of  organs  from  organ 
procurement  organizations  to  transplant 
centers. 

(H)  provide  information  to  physicians 
and  other  health  professionals  regarding 
organ  donation, 

(I)  collect,  analyze,  and  publish  data 
concerning  organ  donations  and 
transplants, 

(J)  carry  out  studies  and 
demonstration  projects  for  the  purpose 
of  improving  procedures  for  organ 
procurement  and  allocation. 

(K)  work  actively  to  increase  the 
supply  of  donated  organs,  and 

(L)  submit  to  the  Secretary  an  annual 
report  containing  information  on  the 
comparative  costs  and  patient  outcomes 
at  each  transplant  center  affiliated  with 
the  OPTN. 

The  House  Report  (H.R.  Rep.  No.  575, 
98th  Congress,  1st  Session,  1983)  which 
accompanied  Public  Law  98-507  stated 
that  the  Committee  intended  that  the 
OPTN  be  a  strong,  active  national 
network  for  matching  donated  organs 
and  for  making  available  to  OPOs  a 
variety  of  services  and  resources  to 
assist  and  enhance  their  operation. 

Until  the  enactment  of  tne  Omnibus 
Budget  Reconciliation  Act  of  1986  (Pub. 
L.  99-509).  membership  in  the  OPTN 
was  voluntary.  Section  9318  of  Public 
Law  99-509  added  a  new  section  1138 
to  the  Social  Security  Act.  Section 
1138(a)(1)(B)  requires  Medicare  and 
Medicaid  participating  hospitals  that 


perform  organ  transplants  to  be 
members  of  and  abide  by  the  rules  and 
requirements  of  the  OPTN.  Section 
1138(b)(1)(D)  requires  that  for  organ 
procurement  costs  attributable  to 
payments  to  an  OPO  to  be  paid  by 
Medicare  or  Medicaid,  the  OPO  must  be 
a  member  of  and  abide  by  the  rules  and 
requirements  of  the  OPTN.  Although 
not  required  by  Federal  law,  other 
entities  (for  example,  histocompatibility 
laboratories)  may  be  members  of  the 
OPTN. 

Section  102(c)  of  the  Balanced  Budget 
and  Emergency  Deficit  Control  and 
Reaffirmation  Act  of  1987  (Pub.  L.  100- 
119)  delayed  the  effective  date  of 
section  1138(a)  of  the  Social  Security 
Act  concerning  hospitals  from  October 
1, 1987,  to  November  21. 1987,  and 
section  4009(g)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L.  100- 
203)  further  delayed  the  effective  date  of 
section  1138(b)  of  the  Act  concerning 
OPOs  to  April  1.1988. 

The  Organ  Transplant  Amendments 
of  1988  (Title  IV  of  Pub.  L.  100-607) 
amended  section  372  of  the  Public 
Health  Service  Act  to  require  that  the 
OPTN  establish  membership  criteria 
and  subject  its  policies  to  public  review 
and  comment. 

On  March  1. 1988  (53  FR  6526).  the 
Department  (HHS)  published  final  rules 
that  included  the  requirement  that 
hospitals  participating  in  Medicare  and 
Medicaid  which  perform  transplants 
and  designated  OPOs  be  members  of 
and  abide  by  the  rules  and  requirements 
of  the  OPTN  (42  CFR  485.305  and 
482.12(c)(5)(ii))  in  order  to  qualify  for" 
Medicare  or  Medicaid  payments^ 

There  has  been  much  discussion 
between  HHS  and  the  United  Network 
for  Organ  Sharing  (UNOS).  the 
contractor  operating  the  OPTN, 
concerning  the  poUcies  that  should 
constitute  a  rule  or  requirement  of  the 
Network  and  what  procedures  will  be 
used  to  determine  whether  an  entity  is 
a  member  of  the  OPTN  and,  more 
specifically,  the  process  by  which  the 
Secretary  j\'ill  approve  or  disapprove 
actions  of  the  OPTN  and  announce 
these  decisions  to  the  public.  On 
December  18, 1989,  the  Department 
published  a  general  notice  in  the 
Federal  Register  (54  FR  51802) 
announcing  its  policy  regarding  this 
matter.  The  notice  stated  as  follows: 

In  order  to  be  a  rule  or  requirement 
of  the  OPTN,  and  therefore  mandatory 
or  binding  on  hospitals  and  OPOs 
participating  in  Medicare  or  Medicaid, 
the  Secretary  must  have  given  formal 
approval  to  the  rule  or  requirement. 
Approved  rules  and  requirements  will 
be  issued  in  accordance  with  the 
Administrative  Procedure  Act  (APA)  (5 


U.S.C.  501  et  seq.).  If  an  OPTN  rule  or 
requirement  would  constitute  a  "rule" 
within  the  meaning  of  the  APA  and  is 
not  exempt  from  the  publication 
requirement,  it  will  be  published  in  the 
Federal  Register.  No  hospital  will  be 
considered  out  of  compliance  with 
section  1138(a)(1)(B)  of  the  Act  or  the 
regulations  at  42  CFR  482.12(c)(5)(ii), 
and  no  OPO  will  be  considered  to  be  out 
of  compliance  with  section 
1138(b)(1)(D)  of  the  Act  or  regulations  at 
42  CFR  485.305  unless  the  Secretary  has 
given  th^  OPTN  formal  notice  approving 
the  decision  to  exclude  the  entity  from 
the  OPTN  and  has  also  notified  the 
entity  in  writing. 

n.  Purpose  of  the  Proposed  Rules 

In  keeping  with  the  policy  announced 
by  the  Department  on  December  18, 
1989,  we  are  proposing  regulations 
which  set  a  framework  for  the  operation 
of  the  OPTN.  The  proposed  rules 
provide  for  Federal  oversight  of  the 
processes  by  which  the  OPTN  allocates 
organs  for  transplantation.  They  focus 
the  Federal  role  on  ensuring  that  those 
processes  are  fair  and  equitable,  and 
provide  for  public  participation.  Under 
the  proposed  reguladons,  the  OPTN  has 
responsibility  for  developing  policies 
governing  organ  transplantation,  and  the 
dav-to-day  operation  of  the  OPTTM. 

Matters  which  are  covered  under 
existing  Federal  and  State  statutes  and 
rules  are  not  included  in  the  proposed 
rules.  For  example.  Medicare  transplant 
hospitals  must  already  comply  with 
Federal  statutory  requirements  or  rules 
establishing  Medicare  hospital 
conditions  of  participation  (42  CFR  Part 
482),  governing  end  stage  renal  disease 
(ESRD)  facilities  (42  CFR  Part  405, 
Subpart  U),  and  Medicare  coverage  of 
heart  transplantation  (52  FR  10935)  and 
adult  liver  transplantation  (56  FR 
15006).  The  Department  has  extensive 
rules  regarding  blood  (21  CFR  Parts  606, 
610,  and  640).  The  Department  has  also 
published  final  rules  governing  virtually 
all  laboratories  operating  in  interstate 
commerce.  As  discussed  below,  existing 
civil  rights  regulations  govern  all  of 
these  facilities.  Any  experimental  work 
regarding  transplantation  is  subject  to 
HHS  rules  protecting  the  human 
subjects  of  research  (45  CFR  Part  46). 
Rules  establishing  conditions  for 
coverage  for  OPOs  are  set  forth  in  42 
CFR  Part  485.  Subpart  B.  However,  we 
request  comment  on  the  desirability  of 
adding  policies  to  the  body  of  HHS 
regulations  governing  transplantation. 
Such  proposals  would  be  most  helpful 
if  they  refer  specifically  to  proposed 
provisions  to  be  added,  provide  a 
specific  rationale  for  the  suggested 
addition,  and  provide  empirical 


evidence  in  support  of  any  proposed 
addition.  We  prefer  evidence  that  the 
policy  is  not  merely  desirable,  but  so 
essential  as  to  justify  suspending  a 
transplant  program's  access  to  organs  for 
transplantation  if  not  followed. 

Set  forth  below  are  regulations 
proposed  as  rules  and  requirements  of 
the  OPTN  which,  if  adopted  in  final 
form  by  the  Secretary,  will  regulate  the 
Organ  Procurement  and  Transplantation 
Network. 

in.  Description  of  the  Proposed  Rules 

In  addition  to  focussing  on  ensuring 
public  participation  in  the  process  by 
which  organ  allocation  and  other 
policies  are  developed,  the  proposed 
rules  create  an  enforceable  standard 
which  OPTN  member  transplant 
programs  must  meet  to  qualify  to 
receive  organs  for  transplantation. 
Where  the  proposed  rules  call  for 
review,  evaluation,  or  appeal  actions  by 
the  Secretary,  decisionmaking  will  be 
carried  out  by  the  Health  Resources  and 
Services  Administration  (HRSA).  PHS, 
to  whom  authorities  under  Section  372 
of  the  PHS  Act  have  previously  been 
delegated.  As  appropriate,  HRSA  will 
consult  with  interested  agencies  in 
carrying  out  these  responsibilities. 

A.  Applicability 

The  proposed  rules  apply  to  the 
operation  of  the  Organ  Procurement  and 
Transplantation  Network.  In  addition, 
the  proposed  rules  set  forth  those 
requirements  of  the  OPTN  with  which 
its  member  OPOs  and  transplant 
hospitals  must  comply  as  a  condition  of 
participation  in  Medicare  and  Medicaid 
(42  CFR  482.12(c)(5)(ii)  and  485.305). 
The  rules  do  not  separately  refer  to  dvil 
rights  requirements.  However, 
participating  transplant  hospitals  and 
OPOs  are  already  subject  to  applicable 
Federal  dvil  rights  requirements  and 
sanctions.  Thus,  for  example.  Title  VI  of 
the  Civil  Rights  Act  of  1964  (race  and 
national  origin  discrimination)  and 
Section  504  of  the  Rehabilitation  Act  of 
1973  (disabilit}'  discrimination)  apply  to 
any  program  or  activity  receiving 
Federal  finandal  assistance.  Other  dvil 
rights  laws  also  apply  to  recipients  of 
Federal  financial  assistance.  For 
example,  the  Age  Discrimination  Act  of 
1975  prohibits  age  discrimination  by 
redpients  of  Federal  assistance;  Title  IX 
of  the  Education  Amendments  of  1972 
prohibits  sex  discrimination  in 
education  programs  receiving  Federal 
assistance. 

B.  Membership 

The  proposed  rules  support  broad- 
based  membership.  In  accordance  with 
section  372  of  the  Public  Health  Service 


Act,  the  proposed  rules  allow 
organizations,  institutions,  and 
individuals  to  become  members  of  the 
OPTN. 

Under  proposed  §  121.3(c)(1),  OPOs 
designated  by  HHS  under  section 
1138(b)  of  the  Sodal  Security  Act  are 
required  to  be  admitted  as  members  of 
the  OPTN.  Similarly,  under  proposed 
§  121.3(c)(2),  all  hospitals  which  are 
subject  to  sedion  1138  of  the  Social 
Security  Act  because  they  perform 
transplants  will  be  admitted  as  members 
of  the  OPTN.  OPOs  will  be  required  to 
abide  by  the  rules  and  requirements  of 
the  OPTN  in  order  to  be  reimbursed 
under  Medicare  or  Medicaid  for  organs 
which  they  procure.  Similarly, 
transplant  hospitals  subject  to  section 
1138  must  abide  by  the  rules  and 
requirements  of  the  OPTN  as  a 
condition  of  their  continued 
participation  in  Medicare  and  Medicaid. 
Failure  to  abide  by  these  rules  may 
subjed  them  to  termination  from 
Medicare  and  Medicaid,  unless  they  no 
longer  provide  transplantation  services. 

With  reference  to  membership  of 
newly  designated  OPOs,  the  Department 
anticipates  no  administrative  confiid 
between  these  proposed  rules  and  the 
requirement  for  designation  by  HHS 
imder  section  1138(b)  of  the  Sodal 
Security  Act  which.calls  for 
membership  in  the  OPTN.  Since  the 
purpose  of  this  requirement  of  sedion 
1138(b)  is  to  ensure  that  OPOs  are 
required  to  follow  OPTN  rules,  OPOs 
designated  by  HHS  are  automatically 
made  members  of  the  OPTN. 

The  proposed  rules  require  that  other 
institutions,  organizations,  and 
individuals  that  wish  to  become 
members  demonstrate  an  ongoing 
interest  in  the  field  of  organ 
transplantation.  The  Department 
encourages  participation  of  transplant 
recipients  and  donor  families  in  the 
deliberations  of  the  OPTN,  and  it  is  our 
intent  that  membership  be  broadly 
based  to  invite  such  partidpation. 
Under  proposed  §  121.3(d),  the  OPTN 
will  review  and  make  decisions  on 
applications  for  membership. 
Applicants  rejeded  for  membership 
may  appeal  to  the  Secretary.  The 
Department  solicits  public  reaction  to 
the  idea  of  expanding  the  membership 
base  of  the  OPTN,  and  to  suggestions  on 
how  this  can  be  accomplished. 

Proposed  §  121.3(a)  provides  for  the 
establishment  of  a  Board  of  Directors  to 
develop  general  polides,  procedures, 
and  issuances;  medical  criteria  and 
related  poUcies  for  the  fair  and  equitable 
allocation  of  human  donor  organs; 
policies  consistent  with 
recommendations  of  the  Centers  for 
Disease  Control  and  Prevention  to 
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prevent  the  spread  of  infectious 
diseases;  and  standards  for  the  training 
and  experience  of  transplant  surgeons 
and  physicians.  See  the  discussion  at  H. 
below.  The  proposed  rules  also  require 
the  OPTN  to  provide  to  the  Secretary 
copies  of  any  policies,  procedures,  and 
issuances  as  they  are  adopted,  and  to 
make  them  available  to  the  public  upon 
request.  The  Secretary  will  periodically 
pubUsh  lists  of  these  documents  in  the 
Federal  Register. 

To  ensure  appropriate  representation, 
the  proposed  rules  require  that  the 
Board  include:  two  members  each  from, 
and  elected  by,  the  association 
representing  transplant  coordinators, 
the  association  representing  organ 
procurement  organizations,  and  the 
association  representing 
histocompatibility  experts;  at  least  two 
representatives  each,  elected  by  the 
OPTN  membership,  from  the  following 
categories:  transplant  surgeons, 
transplant  physicians,  representatives  of 
transplant  hospitals,  voluntary  health 
organizations,  patient  advocacy  groups 
and  the  general  public;  and  one 
representative  elected  by  the  members 
from  each  region  of  the  OPTN.  At 
present,  the  OPTN  has,  at  its  discretion, 
established  11  regions.  Therefore,  if  the 
current  regional  structure  were  in  place 
under  the  proposed  rules,  the  Board  of 
Directors  would  have  eleven  regional 
representatives. 

Board  members  would  serve  two-year 
terms,  and  would  be  required  to  elect  an 
Executive  Committee  from  the 
membership  of  the  Board,  and  to 
establish  other  committees  whose 
chairpersons  shall  be  selected  to  ensure 
continuity  in  leadership.  In  addition, 
the  proposed  rules  require  that  not  more 
than  50  percent  of  the  Board  of  Directors 
and  the  Executive  Committee  be 
surgeons  and  physicians  directly 
involved  in  organ  procurement  and 
transplantation.  Proposed  §  121.3(a)  also 
requires  that  the  Board  have  a  diverse 
mernbership,  including  minority  and 
gender  representation  reflecting  the 
diversity  of  the  population  of  organ 
donors  and  recipients  served  by  the 
OPTN.  The  Department  requests 
comment  on  the  composition  of  the 
Board  of  Directors  and  the  method  by 
which  the  Board  and  Executive 
Committee  are  elected.  In  addition,  the 
Department  seeks  comment  on  the  best 
way  to  ensure  ethnic  and  racial 
diversity. 

C.  Listing  Requirements 

The  proposed  rules  implement  the 
statutory  requirement  for  a  national 
system  to  match  donor  organs  and 
individual  transplant  candidates,  and 
contain  a  number  of  specific 


requirements  with  respect  to  the  listing 
of  transplant  candidates.  Proposed 
§  121.4(a)(2)  requires  that  transplant 
hospitals  list  all  transplant  candidates 
on  the  national  list  as  soon  as  they  are 
determined  to  be  candidates  for 
transplantation.  Moreover,  the 
transplant  program  with  which  the 
listed  transplant  candidate  is  associated 
must,  according  to  proposed 
§  121.4(a)(1),  be  approved  for  allocation 
of  organs  in  accordance  with  proposed 
§  121.8.  See  the  discussion  at  H.  below. 
There  were  27,147  new  patients  listed 
in  1993  compared  with  20,764  in  1990. 

Proposed  §  121.4(a)(3)  authorizes  the 
OPTN  to  collect  registration  fees  for 
each  transplant  candidate  listed  by  a 
transplant  hospital  on  the  national  list. 
The  amount  of  the  fee  may  be 
determined  by  the  OPTN  subject  to 
review  by  the  Secretary.  Payment  for 
patient  registration  fees  is  received  from 
transplant  hospitals  on  behalf  of  their 
patients.  The  fees,  which  are  generally 
reimbursed  by  third-party  and  other 
payors,  principally  Medicare  or 
Medicaid,  are  necessary  to  support 
OPTN  transplant  candidate  registration 
and  donor/recipient  matching  activities 
beyond  the  direct  Federal  funding 
available  for  the  OPTN  contract. 

Proposed  §  121.4(b)  requires  members 
that  procure  organs  to  provide  to  the 
OPTN  timely  information  on  each  organ 
procured.  The  Department  has  included 
this  requirement  to  convey  the 
importance  of  keeping  the  computer 
match  program  up-to-date.  See  the 
discussion  at  E.  below.  In  1993,  there 
were  14,701  organs  donated  and 
transplanted  from  4,860  cadaveric 
donors,  an  average  of  three  organs  per 
donor. 

It  should  also  be  pointed  out  that 
nothing  in  the  proposed  rules  prohibits 
patients  from  being  listed  by  more  than 
one  transplant  hospital.  Three  perceiit 
of  waiting  list  patients  are  hsted  at  two 
or  more  centers.  The  proposed  rules  are 
consistent  with  the  current  voluntary 
policy  which  permits  transplant 
candidates  to  appear  on  more  than  one 
local  list.  See  the  discussion  at  G. 
below.  The  public  is  invited  to  comment 
on  this  policy. 

An  issue  related  to  patient  listing 
concerns  the  apparent  disparity  in 
kidney  transplantation  between  blacks 
and  whites.  There  has  been  significant 
research  exploring  this  question.  The 
most  recent  study,  sponsored  by  the 
Department  of  Health  and  Human 
Services  and  conducted  by  the  RAND/ 
UCLA  Center  for  Policy  Research  in 
Health  Care  Financing,  examined  a 
number  of  issues  related  to  access, 
including  cadaveric  kidney 
procurement,  distribution,  and 


allocation  of  organs  by  OPOs.  The  study 
team  used  data  from  seven  large  OPOs, 
the  OPTN,  and  the  ESRD  program  of  the 
Health  Care  Financing  Administration. 

That  work  (Joel  D.  Kallich,  et  al.. 
"Access  to  Cadaveric  Kidney 
Transplantation."  RAND.  1993,  pp.  59- 
61)  concludes: 

"*  *  *  that  blacks  experience  problems 
getting  on  kidney  transplant  waiting  lists 
maintained  by  transplant  centers  across  the 
country.  Once  on  a  list,  however,  the 
difference  in  waiting  times  to  transplant 
between  blacks  and  whites  appears  to  be  the 
result  of  biologic  differences  between  the 
races. 

"Lower  rates  of  access  to  the  waitingJists 
are  not  entirely  explained  by  currently 
available  data  on  medical  condition  of  the 
ESRD  patient  (age,  hospitalizations,  and 
cause  of  renal  failure)  or  regional  differences. 
Medical  variables  account  for  some 
differences,  but  not  all  of  the  racial  disparity 
in  access  to  transplant  waiting  lists." 

"In  our  examination  of  the  hazards  ratio  of 
getting  on  a  waiting  list  once  an  individual 
has  entered  Medicare's  ESRD  program,  we 
found  disparities  in  access  to  the  UNOS 
waiting  list.  Again,  available  medical/ 
biologic  variables  do  not  explain  much  of  the 
difference  between  the  races." 

"We  do  not  have  any  evidence  that  the 
differences  betweeii  the  races  that  we  found 
is  due  to  conscious  or  unconscious  bias  on 
the  (jart  of  health  care  professionals. 
Moreover,  it  is  not  surprising  that  we  have 
found  that  blacks  are  having  access  problems 
in  regard  to  kidney  transplantation.  Blacks  in 
America  have  a  history  of  suffering  worse 
health  care  outcomes  and  having  greater 
problems  in  gaining  access  to  the  health  care 
system  than  white  Americans  •  *  *.  Yet 
kidney  transplantation  causes  special 
concern  about  issues  of  fairness,  because  of 
federal  entitlement  to  medical  care  services 
for  all  persons  with  ESRD,  *   *   *' 

The  Department,  too.  believes  that  . 
federal  entitlement  to  ESRD-related 
medical  services  necessitates  careful 
exploration  of  the  observed  disparity 
between  blacks  and  whites  in  access  to 
the  kidney  transplantation  waiting  list, 
especially  those  which  may  be  without 
medical  or  biological  foundation. 
Consequently,  the  Department  invites 
comment  and  is  especially  interested  in 
data  which  may  illuminate  and  assist 
further  in  examination  of  the  movement 
of  ESRD  patients  to  the  waiting  lists  for 
kidney  transplantation. 

D.  Organ  Procurement 

Proposed  §  121.5  is  Intended  to 
establish  minimum  requirements  to 
improve  the  outcome  of  transplantation 
and  minimize  the  potential  for  wastage 
of  organs.  These  proposed  requirements 
apply  only  to  cadaveric  organs  and  not 
to  organs  (such  as  kidneys  and  liver 
lobes)  from  living  donors. 

Proposed  §  121.5(a)  requires  that 
OPTN  members  that  procure  organs 
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screen  donors,  in  accordance  with 
OPTN  policies,  to  determine  any 
contraindications  for  donor  acceptance. 
Under  policies  now  voluntarily 
followed  by  OPTN  members,  screening 
is  done  for  HIV-1,  HIV-2.  HTLV  I/II. 
hepatitis  B,  the  presence  of 
metastasizing  malignancies,  including 
tumors  of  the  liver,  sepsis,  or  evidence 
that  the  donor  received  human  pituitary 
derived  growth  hormone  or  dura  mater 
products.  The  latter  are  included 
because  of  the  potential  for  transmitting 
Creutzfeldt-Jakob  Disease  (CJD). 

Proposed  §  121.5(b),  in  keeping  with 
sections  371(b)  and  372(b)  of  the  PHS 
Act,  specifies  that  members  are 
prohibited  from  procuring  organs  from 
donors  known  to  have  Human 
Immunodeficiency  Virus  (HIV-1  or 
HIV-2). 


Screening  potential  donors  for  HIV 
infection  has  been  conducted  since 
1985,  when  tests  for  HIV  antibody 
became  available.  Although  this 
screening  has  markedly  reduced  the 
potential  for  transmission  of  HIV 
through  organ  donation,  the 
possibility — however  remote — still 
exists  because  antibodies  may  not  be 
detected  until  three  to  six  months  after 
infection.  Following  a  recent  finding  of 
HIV  infection  among  recipients  of 
organs  and  tissue  from  a  donor  who 
tested  negative  for  HIV  infection,  the 
Centers  for  Disease  Control  and 
Prevention  is  developing 
recommendations  on  HIV  testing  of 
transplant  recipients.  Proposed 
§  121.3(a)(6)(i)(C)  requires  the  OPTN 
Board  of  Directors  to  develop  policies 
consistent  with  recommendations  of  the 
Centers  for  Disease  Control  and 


Prevention  related  to  the  control  of 
infectious  diseases,  particularly  HIV. 

Under  proposed  §  121.5(c),  transplant 
hospitals  may  establish  donor 
acceptance  criteria.  If  they  do  so.  the 
proposed  rules  require  the  hospitals  to 
provide  the  criteria  to  OPOs  with  which 
they  have  agreements  and  to  the  OPTN. 
Donor  acceptance  criteria  enable  the 
OPO  and  the  OPTN  to  make  speedy 
determinations  about  where  to  offer  an 
organ.  For  example,  if  a  transplant 
hospital  specifies  the  age  range  of 
donors  from  which  it  would  accept 
organs  for  transplant,  the  OPTN's 
computer  match  program  would 
automatically  exclude  patients  at  that 
transplant  hospital  from  the  list  of 
potential  recipients  of  an  organ  whose 
donor  exceeded  that  age  range.  Thus, 
the  potential  for  delay  and  organ 
wastage  would  be  minimized. 


Number  and  Percent  of  Donors  55  to  64  and  65  and  over— 199i,  1992,  1993 


1991 

1992 

1993 

- 

No. 

Percent 

No. 

Percent 

No. 

Percent 

55  to  64  

377 
127 

fi.3 
2.8 

449 
175 

9.9 
3.9 

497 
211 

65  and  over  

103 

4.4 

JMI 


E.  Identification  of  Organ  Fecipienf 

Proposed  §  121.6  establishes  the  - 

regulatory  framework  within  which 
operate  the  various  cadaveric  organ, 
allocation  schemes  developed  under 
proposed  §  121.7.  See  the  discussion  at 

F.  below. 

Under  proposed  §  121.6(b),  an  OPTN  - 
member  which  procures  an  organ  is 
required  to  run  the  computer  match 
program  to  identify  and  rank  potential 
recipients  of  the  organ.  Ranking  would 
be  determined  in  accordance  with  the 
allocation  policies  developed  by  the 
OPTN  under  proposed  §  121.7. 

Proposed  §  121.6(a)  also  provides  that 
organs  which  do  not  meet  a  transplant 
hospital's  donor  acceptance  criteria  vvill 
not  be  offered  to  transplant  candidates 
of  that  hospital.  Thus,  a  transplant 
candidate  will  not  appear  on  a  listing  of 
potential  recipients  for  a  donor  organ 
which  does  not  meet  the  acceptance 
criteria  of  the  candidate's  hospital. 

Under  proposed  §  121.6(b),  organs 
must  be  offered  to  potential  recipients 
in  rank  order,  and  only  to  potential 
recipients  listed  with  transplant 
hospitals  having  transplant  programs  of 
the  same  type  as  the  organ  procured  and 
which  meet  the  requirements  of 
proposed  §  121.8.  For  all  organ  offers, 
proposed  §  121.6(b)(4)  requires 
transplant  hospitals  to  accept  or  reject 
the  offer  within  a  time  limit  established 
by  the  OPTN.  provided  sufficient 


information  is  given  to  enable  a  decision 
to  be  made.  The  time  limit,  which  is 
presently  one  hour,  is  established  to 
assure  prompt  consideration  of  an  offer 
and  the  ability  to  make  an  offer  to 
subsequently  ranked  candidates  before 
the  organ  becomes  too  old  to  be 
transplanted. 

Under  proposed  §  121.6(c),  the  OPTN 
member  that  procures  a  donated  organ 
is  responsible  for  arranging  for  its 
transportation  to  the  transplant  hospital, 
and  for  ensuring  that  it  is  accompanied 
by  appropriate  documentation  and  is 
packaged  properly.  The  Department  has 
not  included  in  these  proposed  rules 
detailed  requirements  for 
documentation  and  packaging,  because 
such  standards  have  been  well- 
established  in  medical  practice  and  are 
included  in  the  OPTN  policies.  The 
Department  believes  that  it  is 
unnecessary  to  codify  them  into  Federal 
rules.  In  addition,  information  about 
state-of-the-art  practice  is  available  from 
the  OPTN.  We  expect  that  OPTN 
members  will  continue  to  follow 
accepted  medical  practices. 

In  the  event  that  a  transplant  hospital 
decides  not  to  use  the  organ  it  receives 
for  the  potential  recipient  for  whom  it 
was  offered,  proposed  §  121.6(d) 
requires  the  transplant  hospital  to  offer 
the  organ  to  another  potential  recipient 
in  accordance  with  proposed  §  121.6(b). 


Proposed  §  121.6(e)  in  effect  suspends 
the  allocation  requirements  of  proposed 
§  121.6  when  circumstances  arise  whirh 
would  otherwise  cause  an  organ  to  be 
wasted.  It  requires  that  an  OPO  or 
transplant  hospital  report  to  the  OPTN, 
within  time  Umits  established  by  the 
OPTN,  any  situation  in  which  it  did  not 
follow  these  requirements,  and  the 
precise  circumstances  surrounding  the 
failure  to  follow  the  allocation 
requirements.  The  Department  believes 
that  this  provision  provides  OPOs  and 
transplant  hospitals  with  the  regulatory 
flexibility  needed  to  ensure  that  organ 
wastage  is  minimized. 

F.  Allocation  of  Organs 

Proposed  §  121.7  provides  that  the 
OPTN  Board  of  Directors  shall  develop 
policies  for  allocating  organs  for 
transplantation.  It  requires  that  such 
policies  be  patient-based  and  take  into 
account  established  medical  criteria  for 
transplantation,  the  length  of  time 
potential  recipients  have  been  on  the 
national  list,  and  potential  recipients 
whose  immune  system  makes  it  difficult 
for  them  to  receive  organs,  while 
minimizing  wastage  of  the  scarce  supply 
of  human  organs  for  transplantation  and 
improving  the  outcomes  of 
transplantation.  These  proposed  rules 
do  not  apply  to  organs  from  living 
donors,  either  related  or  unrelated,  and 
proposed  §  121.7(d)  explicitly  permits 
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the  allocation  of  cadaveric  organs  to 
individual  recipients  named  by  those 
authorized  to  make  the  donation. 

Proposed  §  121.7(b)  requires  that  the 
Board  of  Directors  provide  opportunity 
for  the  membership  of  the  OPTN  to 
comment  on  proposed  policies. 
Concurrently,  the  Secretary  would 
publish  the  proposed  policies  or  a 
notice  about  the  proposed  policies  in 
the  Federal  Register  to  give  the  public 
an  opportunity  to  comment.  Further,  the 
proposed  rule  provides  that  the 
Secretary  shall  review  fmal  allocation 
policies  and  provide  comments  and/or 
objections.  The  OPTN  must  consider  the 
Secretary's  comments  before  the 
policies  are  finalized.  If  the  Secretary 
objects  to  a  policy,  the  OPTN  may  be 
directed  to  revise  the  policy  consistent 
with  the  Secretary's  direction.  OPTN 
members,  individuals  and  entities 
objecting  to  final  policies  may  appeal  to 
the  Secretary  within  30  days  of  their 
adoption. 

The  Department  recognizes  that  the 
present  organ  allocation  policies,  which 
will  be  the  subject  of  these  public 
comment  procedures,  raise  difficuh 
issues.  For  example,  efforts  to  promote 
service  to  the  sickest  patients  first 
versus  those  likely  to  survive  the  longest 
may  conflict.  Similarly,  some  policies 


intended  to  maximize  transplant 
outcomes  and  based  on  sound  scientific 
data  may  have  adverse  implications  for 
one  ethnic  group  in  particular,  or  for 
residents  of  particular  geographic  areas. 
The  Department  is  committed  to  a  full 
public  debate  on  these  and  related 
issues  that  arise  in  the  context  of  organ 
allocation  policies.  As  set  forth  below, 
the  Department  is  circulating  the 
present  OPTN  policies  for  the  purpose 
of  public  debate,  but  wishes  to  make 
clear  that  publication  of  the  policies 
does  not  indicate  agreement  or 
disagreement  with  them  in  their  present 
form.  The  process  is  being  initiated  to 
allow  the  earliest  possible  adoption  of 
final  allocation  policies,  and  the 
Department  reserves  its  judgment  on  the 
wisdom  of  the  present  OPTN  policies 
until  the  public  comments  can  be 
considered. 

Under  the  existing  organ  procurement 
and  transplantation  system,  members 
have  followed  organ-specific  allocation 
policies  developed  by  UNOS.  For  the 
purposes  of  this  rulemaking,  the 
Department  considers  these  policies  to 
be  proposed  policies  and  intends  for  the 
public  to  have  an  opportunity  to 
comment  on  them.  However,  to  avoid 
disruption  in  the  allocation  of  organs, 
the  Department  expects  the  OPTN  to 


continue  to  utilize,  and  OPOs  and 
transplant  hospitals  to  follow,  these 
policies  durit^  the  review  and  comment 
process. 

So  that  this  proposed  rule  may  be 
considered  in  the  context  of  these 
allocation  policies,  following  is  geuerat 
information  about  them. 

G.  Existing  Organ  Alhcation  Policies 

The  organ  allocation  poUcies  now 
being  followed  by  tran.splant  hospitals 
and  OPOs  were  developed  by  UNOS 
through  special  conunittees  established 
by  the  OPTN.  In  their  proposed  form, 
these  policies  were  circulated  to  a  wide 
variety  of  groups  and  individuals 
interested  in  the  field  of  transplantation, 
and  their  comments  were  considered 
before  the  policies  were  finalized.  Taken 
together,  these  policies  comprise  a 
national  system  of  organ  allocation 
which  has  been  in  operation,  albeit 
frequently  modified,  since 
establishment  of  the  OPTN  in  1984. 
Following  is  a  table  which  shows,  by 
organ,  the  number  of  transplants 
performed  in  1990  and  1993  the  number 
of  people  on  the  waiting  Ust  at  the  end 
of  that  year,  and  the  2  year  graft  survival 
by  organ  for  transplants  performed 
between  October  1. 1987  and  December 
31.  1991. 


No.  of  transplants 

No.  ol  patients  on  wait  list  * 
as  of  Decemtjer  31. 

2  year  graft  survival 
for  transplants  be- 
tween 10/1/87  and 
1Z'3l.'91 

Organ 

1990 

1993 

1990 

1993 

Kidney 

Heart 

Pancreas  .    _...„„ 

9.886 

2.682 

2.107 

537 

202 

52 

10.266 

3.442 

2.299 

773 

664 

60 

17.883 

1^37 

•    1.788 

473 

X8 

225 

25,069 
2.982 
2.833 
T,t10 
1,255 
203 

72.8% 
62.3% 

76.2% 
65.2% 

Lung _ _ „ 

Heart-Jung 

53.1% 
47.7% 

.  '  Because  cH  muNipte  bsWr^  ttie  number  of  pabents  on  ttie  waft  list  is  higtier  t^an  t^e  actuaf  number  of  indtviduai  pattents  watting  for  a  trans- 
plant. However,  the  number  on  the  wart  list  is  smaller  than  the  total  number  of  patients  likely  to  t>enefil  from  transpiantatton  because  many  do  not 
get  listed  due  to  inability  to  pay.  fear  of  surgery,  etc. 

The  allocation  policies  call  for  matching  donated  cadaveric  organs  with  potential  transplant  recipients  registered 
on  a  national,  computerized  list  of  transplant  candidates.  Matching  orgarts  to  potential  recipients  is  based  on  medical 
criteria  such  as  blood  type,  histocompatibility,  sensitivity  of  the  patient  to  transplantation  (pai>el  reactive  antibody), 
and  degree  of  urgency.  Other  criteria  taken  into  account  are  time  on  the  waiting  list  and  geography.  Generally,  donated 
organs  are  allocated  first  to  medically  qualified  candidates  locally,  then  regionally,  and  then  nationally.  The  polity 
effective  in  July  1993  defines  local  as  the  OPO  service  area  in  most  cases.  Potential  recipients  are  identified  by  generating 
local  and  regional  lists  of  names  from  the  national  list  of  transplant  candidates.  Following  is  a  table  showing  the 
range  of  median  waiting  times  among  OPOs  by  region. 

Range  of  Mecman  Waiting  Times  by  Days  Among  OPOs  in  ReGK>N 

119921 
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Region 

Kidney 

Liver 

Heart 

Pancreas 

2Z^-Z zrzr'izzzzizizzz. 

3 : .,. 

4 _ 

5  ..             ; ."..;'. 

505-725 
397-772 
125-826 
223-523 
130-786 
94-633 
448-695 
271-639 

91-375 

108-209 

20-78 

70-105 

18-197 

'56 

3t-256 

2ft-121 

168-265 
68-540 
72-265 
55-325 

130-365 
56-182 

226-641 
92-381 

K                               , 

P> 

7               .    . 

8  .; .......      ,-     ,. 

P) 
P) 

Range  of  Median  Waiting  Times  by  Days  Among  OPOs  in  Region— Continued 

[1992] 


Region 

Kidney 

Liver 

Heart 

Panaeas 

9 

213-698 

185-348 

151-723 

94-826 

279-443 
33-194 
30-276 
18-^43 

255-268 
89-591 

111-767 
55-767 

P) 

P) 
P) 

10 

11 

United  States 

'  Two  OPOs  in  Region  6  that  contain  liver  transplant  centers;  both  with  waiting  times  of  56  days. 
2  Insufficient  data  t)ecause  of  small  numt)er  of  cases. 


Potential  recipients  of  hearts,  heart- 
lung-combinations,  and  lungs  are 
ranked  according  to  medical  urgency, 
time  on  the  national  list,  and  logistics. 
For  kidneys,  livers,  and  pancreata, 
potential  recipients  are  ranked,  using  a 
point  system,  according  to  point  values 
for  the  criteria  established  in  each  organ 
allocation  policy,  To  calculate  the 
number  of  points  for  time,  for  example, 
if  there  are  75  potential  recipients  in 
blood  group  O  on  the  list  for  kidneys, 
the  person  with  the  longest  time  would 
have  a  number  of  points  equal  to  75 
divided  by  75,  times  1;  or  1  point.  If  a 
potential  recipient  had  a  position 
number  of  60  on  the  list  of  75  potential 
recipients  in  blood  group  O,  that  person 
would  have  a  number  of  points  equal  to 
60  divided  by  75,  times  1;  or  0.8  points. 
The  policy  also  awards  0.5  additional 
points  for  each  year  above  one  year  on 
the  list.  The  kidney  allocation  policy 
also  establishes  point  values  for  the 
quality  of  antigen  match  emphasizing 
the  lack  of  mismatches,  and  degree  of 
panel  reactive  antibody.  It  also  specifies 
that  potential  recipients  five  years  old  of 
younger  receive  an  additional  two 
points,  and  that  potential  recipients 
who  are  six  through  ten  years  old 
receive  an  additional  one  point. 
Additional  points  are  awarded  to 
children  because  they  generally  do  not 
do  well  on  dialysis,  the  alternative  to 
kidney  transplantation. 

The  current  policies  also  permit 
variances  to  the  point  system  and  the 
establishment  of  alternative  local  units 
for  distributing  organs,  subject  to  the 
approval  of  the  OPTN.  For  examjjle. 
they  permit  interregional  and 
intraregional  groups  to  develop  organ 
sharing  arrangements,  allow  transplant 
hospitals  and  OPOs  to  assign  different 
point  values  to  the  organ  allocation 
criteria,  and  permit  OPOs  to  institute 
alternative  arrangements  to  distribute 
hearts  and  heart-lung  combinations 
within  the  boundaries  of  the  OPO.  Other 
existing  policies  require  an  OPO 
receiving  a  six  antigen  matched  kidney 
to  "pay  back"  a  kidney  to  the  OPTN 
and,  in  the  case  of  simultaneous  kidney- 
pancreas  transplantation,  require  only 


one  of  the  kidneys  procured  to  be 
offered  for  a  six  antigen  matched 
recipient.  The  Department  requests 
comment  on  the  use  of  variances  and 
alternative  local  units  by  the  OPTN  and 
whether  they  should  be  permitted  to 
continue. 

The  Department  recognizes  that  there 
is  significant  public  interest  in  the 
present  organ  allocation  policies  of  the 
OPTN.  In  order  to  expedite  the  process 
of  the  public  comment  on  those 
policies,  the  Department  has  decided  to 
initiate  the  process  described  in  the 
proposed  rule  set  forth  below. 
Accordingly,  anyone  interested  in 
commenting  on  the  present  allocation 
policies  may  obtain  a  copy  by  writing  to 
the  United  Network  for  Organ  Sharing. 
1100  Boulders  Parkway,  suite  500,  Post 
Office  Box  13770,  Richmond  VA  23225- 
8770. 

The  Department  asks  that  anyone  who 
wishes  to  comment  on  the  present  organ 
allocation  poUcies  submit  written 
comments  to  Ms.  Judith  B.  Braslow, 
Director,  Division  of  Organ 
Transplantation,  room  7-18,  Parklawn 
Building,  5600  Fishers  Lane.  Rockville, 
MD  20857,  by  December  7,  1994.  In 
addition,  a  copy  should  be  submitted  at 
the  same  time  to  the  United  Network  for 
Organ  Sharing. 

Depending  on  the  public  comments 
submitted  in  response  to  this  proposed 
rule,  the  Department  may  revise  the 
process  of  comment  on  the  allocation 
policies.  However,  in  anticipation  that 
the  final  rule  will  be  substantially  the 
same  in  this  regard  as  the  proposed  rule, 
the  Department  felt  it  wise  to  expedite 
the  comment  process  by  announcing  the 
availability  of  the  present  organ 
allocation  policies  simultaneously  with, 
the  publication  of  this  proposed  rule. 
The  final  analysis  of  comments  on  the 
present  allocation  policies  will,  of 
course,  await  the  publication  of  the  final 
rule. 

In  addition,  the  Department  requests 
comment  specifically  on  moving  toward 
single  regional  listings  of  potential 
recipients  drawn  from  the  national  list 
for  the  purpose  of  allocating  organs,  and 
whether  the  use  of  regional  listings  is 


feasible  and  would  lead  to  a  fairer  and 
more  equitable  allocation  system. 

In  seeking  comments  on  an  allocation 
system,  the  Department  stresses  that  it 
is  not  committed  to  those  policies 
presently  in  place.  The  public  is  invited 
to  propose  any  alternative  methods  for 
allocating  organs,  including  systems 
which  may  differ  markedly  from  the 
current  allocation  schemes.  Among  the 
features  which  may  be  considered  are  a 
framework  which  is  national  in  scof>e 
and  at  the  same  time  patient  foi:used; 
consideration  of  equitable  distribution 
of  organs;  the  extent  to  which  the 
allocation  system  will  foster 
improvements  in  graft  and  patient 
survival;  and  the  extent  to  which  a 
patient  may  select  among  transplant 
programs  once  having  been  placed  on 
the  transplantation  waiting  list.  The 
Department,  of  course,  is  committed  to 
disclosure  to  patients  and  physicians  of 
data  on  transplant  program  performance 
and  any  available  cost  information 
pertinent  to  transplant  programs 
regardless  of  the  allocation  policies  in 
place. 

The  Department  will  use  the 
comprehensive  transplantation  data 
system  in  reviewing  the  data  presented 
and  the  questions  raised  by  commentors 
on  the  allocation  policies.  The  data 
shown  below  is  an  illustration  of  the 
information  available  on  organ 
allocation.  Transplant  program 
performance  and  volume  information  is 
also  available. 

Allocation  of  Organs— i  991, 
1992.  1993 
[Percentage] 


1991: 

Transplanted 
locally 

Shared  within 
region  

Shared  out- 
side region 
1992: 

Transplanted 
locally 


Kid- 
neys 


70.6 
11.2 
18.2 

73.6 


Hearts 


65.9 
17.2 
16.4 

709 


Livers 


^.5 
30.1 
203 

556 
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Allocation  of  Organs — 1991, 

1992.  1993— Continued 

[Percentage) 


Kid- 

Hearts 

Livers 

neys 

Shared  within 

region  

9.8 

15.0 

28.3 

Shared  otit- 

side  region  . 

16.5 

14.5 

15.6 

1993: 

Transplanled 

kjcally  ._ 

74.7 

70.6 

56.8 

Shared  within 

region  

9.2 

14.7 

27.7 

Shared  out- 

side region  . 

15.7 

14.0 

14.6 

Heart  and  Uver  One-Year  Graft 

Survival   Rate  by   Patient   De- 
scRtPTJON  AT  Time  of  Transplant 

[Percentage] 


Patient  descripbon 


Working/attending  schoo)  full 
time „. 

Worldng'attendtoig  school 
part  time  

Homebound/f ailing  to  thrive  .. 

Hospitalized  

In  intensive  care  _ _ 

On  life  support 


Heart 


93.6 

84.4 
83.5 
81.0 
82.4 
72.8 


Liver 


79.1 

75.2 
74.4 
68.1 
64.0 
47.5 


H.  Designated  Transplant  Program 
Requirements 

The  Department  believes  that,  in 
enacting  the  National  Organ 
Transplantation  Act,  the  Congress 
intended  that  establishment  of  the 
OPTN  would  ensure  that  human  oigan 
transplantation  is  conducted  in  facilities 
properiy  equipped  and  staffed  to  carry 
out  these  complex  procedures. 


- 

Number  of  OPTN  Approved  Centers.  1993 

~ 

Kidney 

Liver 

Pancreas 

Heart 

Heart-lung 

Lung 

246 

109 

112 

164 

89 

76 

The  Department  also  believes  that, 
although  its  regulations  should  be 
minimal  with  as  much  flexibility  as 
possible,  it  has  a  statutory  responsibility 
to  ensure  that  the  rule  maintain,  and 
indeed  promote,  high  quality  care.  For 
example,  the  Department's  rules 
published  on  April  12. 1991.  to  include 
coverage  of  liver  transplants  under 
Medicare  are  explicit  in  stating  that  a 
goal  of  the  criteria  for  facilities  to 
qualify  for  reimbursement  is  to  maintain 
the  quality  of  services.  (56  FR  15009). 

These  proposed  rules  complement  the 
criteria  established  for  coverage  of  organ 
transplantation  under  Medicare.  The 
Medicare  requirements  place  emphasis 
on  the  facilities  in  which 
transplantation  is  performed;  that  is, 
criteria  are  established  for  facility 
experience  in  terms  of  numbers  of 
transplants  performed  and  survival 
rates.  Thus,  for  example,  as  of 
November  1993  only  33  of  the  existing 
109  liver  transplant  programs  in  the 
United  States  qualify  for  Medicare 
reimbursement;  49  of  the  liver 
transplant  programs  applied. 
Complementing  the  Medicare  criteria, 
the  proposed  OPTN  transplant  program 
requirements  provide  that  transplant 
programs  which  meet  the  Medicare 
requirements  are  automatically  qualiTied 
to  receive  organs  for  transplantation.  For 
those  which  do  not,  the  proposed  rules 
set  out  service  and  support 
requirements  which  are  similar  to  those 
required  under  Medicare.  However, 
because  new  transplant  programs  do  not 
yet  have  the  transplant  experience  and 
survival  rates  that  are  needed  for 
Medicare  reimbursement,  the  proposed 
OPTN  rules  include  requirements  to  be 


established  by  the  OPTN  Board  of 
Directors  for  the  education  and  training 
of  transplant  surgeorw  and  physicians, 
thus  ensuring  the  quality  of  care  in 
transplant  programs  which  are  not  yet 
approved  for  Medicare  reimbursement. 

In  developing  this  proposed  rule,  the 
Department  considered  allowing  all 
Medicare  participating  hospitals  which 
performed  transplants  (regardless  of 
their  qualification  for  Medicare 
reimbursement  for  transplantation)  to  be 
eligible  to  receive  organs  for 
transplantation  without  having  to  meet 
additional  criteria.  The  Department 
rejected  this  alternative  for  the  same 
reason  it  rejected  a  similar  alternative 
regarding  Medicare  coverage  of  heart 
and  liver  transplants;  that  it  would 
permit  uncontrolled  proliferation  of 
transplant  facilities,  raising  all  the 
concomitant  questions  about  the  quality 
of  services,  given  the  limited  availability 
of  donor  organs  and  experienced  teams. 
(56  FR  15018).  Under  this  option  to 
impose  no  facility  standards  on 
hospitals  beyond  those  already  required 
of  them  through  their  participation  in 
Medicare  and  Medicaid,  all  transplant 
hospitals  which  have  a  provider 
agreement  under  Medicare  or  which 
participate  in  Medicaid  would 
automatically  be  approved  (assuming 
that  they  met  the  remainder  of  the 
regulation's  requirements)  to  receive 
organs  through  the  OPTN.  The  . 
assumption  underlying  this  option  is 
that  Federal  regulation  in  this  area 
should  focus  only  on  a  national  system 
for  matching  organs  and  for  allocating 
them  equitably,  rather  than  on  standards 
for  conducting  transplantation.  It  also 
takes  the  position  that,  although  there  is 


a  theoretical  argument  that  equitable 
allocation  could  be  harmed  if 
transplantation  itself  were  not  regulated 
to  prevent  organ  wastage,  such  Federal 
regulation  must  be  premised  on  the 
existence  of  evidence  that  significant 
numbers  of  organs  are  unnecessarily 
wasted  because  of  the  lack  of  Federally 
mandated  standards.  We  invite 
comment  on  this  option,  and 
specifically  request  that  commenters 
provide  evidence  in  support  of  their 
position. 

Another  alternative  was  to  add 
volume  and  quality  minimums  (e.g..  75 
percent  success  rate  on  more  than  20 
procedures  a  year)  which  would 
exclude  hospitals  which  perform  at 
lower  levels.  For  example,  a  mere 
showing  that  the  average  success  rate  of 
hospitals  meeting  a  certain  volume  level 
or  other  standard  is  several  percentage 
points  higher  than  the  average  success 
rate  of  other  hospitals  would  not,  in  our 
view,  be  a  sufficient  basis  for  denying 
other  hospitals  access  to  organs.  Both 
the  absolute  difference  and  the  standard 
error  of  such  estimates  would  have  to 
allow  a  high  level  of  certainty  that  a 
particular  standard  would  reduce 
wastage  of  many  organs  and  would  not 
exclude  meritorious  hospitals  that 
handle  sicker  than  average  patients. 
Furthermore,  no  such  standard  should 
be  adopted  if  its  effect  were  to  exclude 
hospitals  from  newly  entering  the  field 
of  transplantation. 

We  are  reviewing  hospital-specific 
data  collected  through  the  Scientific 
Registry,  a  repository  of  data  on 
transplant  recipients  that  is  operated 
under  contract  with  the  Department, 
and  may  identify  patterns  which 
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support  establishing  such  a  standard. 
One  &ctor  that  patients  consider  in 
selecting  a  tran^jiant  center  is  the 
annual  ouniber  of  transplants  performed 
there.  The  data  show  that  for  kidney 
transplantation,  the  risk  of  graft  failure 
within  one  year  after  transplant  is  about 
the  same  across  centers  regardless  of  the 
number  of  transplants  performed.  Liver 
transplants  at  centers  doing  fewer  than 
6  transplants  were  2.8  times  more  likely 
to  fail  within  the  first  year  than  were 
transplants  at  centers  doing  32-66 
transplants.  Heart  transplants  at  centers 
doing  fewer  than  9  transplants  were  3.5 
times  more  likely  to  fail  within  the  first 
■    year  than  were  transplants  at  centers 
performing  26  to  45  transplants.  The 
best  results  for  pancreas  transplants 
appeared  to  be  at  centers  that  performed 
more  than  10  transplants.  We  will 
consider  suggestions,  and  will  consider 
proposing  a  standard  if  it  is  supportable 
scientifically  and  sound  bom  a 
regulatory  standpoint.  Any  commenters 
proposing  such  standards  should 
provide  empirical  data,  if  possible,  on 
the  extent  of  the  problem  and  on  likely 
improvement. 

Another  approach  was  to  base  the 
OPTN  regulatory  criteria  on  the 
standards  for  Medicare  coverage  (i.e.. 
eligibility  for  reimbursement)  of  heart 
and  adult  liver  transplants,  or  to  require 
compliance  with  the  many  Medicare 
and  Medicaid  regulatory  provisions 
directed  at  or  affecting  transplantation 
(e.g.,  the  social  services  or  laboratory 
requirements  in  the  end  stage  renal 
disease  supplier  conditions  of 
coverage— 42  CFR  Part  405.  Subpart  U). 
The  Department  believes  that  this 
approach  would  create  a  number  of 
problems,  including  the  creation  of 
unnecessary,  duplicative  standards  and 
the  potential  for  conflicts  in 
enforcement  where  the  standards  are 
slightly  different.  Nevertheless,  we 
invite  comment  on  this  approach  and 
any  variations. 

Commenters  advocating  any  approach 
to  regulating  transplantation  should 
specify  the  precise  benefits  expected 
and  their  likely  empirical  magnitude, 
address  whether  these  benefits  will  be 
significant  in  furthering  the  purposes  of 
the  organ  transplantation  provisions  of 
the  Public  Health  Service  and  Social 
Security  Acts,  and  discuss  whether 
other  alternatives  inside  or  outside  the 
scope  of  this  proposed  regulation  (e.g.. 
efforts  to  increase  organ  retrieval  or 
increased  reliance  on  antigen  matching 
in  allocation  priorities)  might  better 
achieve  these  benefits. 

The  "User's  Guide"  accompanying 
the  1997  Report  of  Center-Specific  Graft 
and  Patient  SiimVo/  Rates  notes  a 
number  of  factors  patients  should  take 


into  consideration  in  selecting  a 
transplfflrt  center.  Some  of  the  most 
important  factors  are: 

•  The  ^ft  and  patient  survival  rates 
of  the  particular  program. 

•  The  experience,  training  and 
education  of  the  transplant  team  and  the 
medical  and  nursing  care  available 
throughout  the  process  from  candidate 
evaluation  through  transplantation  and 
follow-up. 

•  The  cost  of  the  transplant 
procedure,  physician  services, 
hospitalization  and  medications. 

•  The  location  of  the  transplant 
program  and  how  close  it  is  to  the 
patient's  home  and  how  easily  the 
patient  can  reach  it. 

•  The  friends  and  family  available  to 
the  patient  for  assistance  before,  during 
and  after  the  transplant. 

•  The  support  facilities  of  the 
transplant  center. 

We  are  soliciting  comments  on  how 
the  current  OPTN  policies  or  other 
alternative  allocation  systems  would 
maximize  a  patient's  ability  to  choose 
among  transplant  centers  using  the 
above  factors.    * 

In  addition,  the  Department  is 
concerned  about  the  regulation  of  oi^an 
transplantation  in  hght  of  health  care 
reform  with  respect  to  issues  of  equity, 
access,  and  cost.  The  Department 
solicits  comments  on  the  effect  of 
alternative  allocation  policies  on  these 
issues. 

/.  Review,  Evahtation.  and  Appeals 

To  determine  compliance  with  the 
rules  and  requirements  of  the  OPTN. 
under  proposed  §  121.9(a)  the  Secretary- 
or  her/his  designee  may  conduct 
reviews  and  evaluate  the  activities  of 
member  OPOs  and  transplant  hospitals. 
Proposed  §  121.9(b)  requires  the  OPTN 
to  develop  plans  and  procedures, 
subject  to  approval  by  the  Secretar)-.  for 
reviewing  membership  applications 
from  OPOs  and  transplant  hospitals, 
and  for  conducting  ongoing  reviews  and 
evaluations  of  member  OPOs  and 
transplant  hospitals.  The  purpose  of 
these  reviews  and  evaluations  is  to 
monitor  compliance  with  the 
regulations  and  to  conduct  such  studies 
as  the  Secretary  deems  necessary.  The 
Secretary  may.  under  proposed 
§  121.9(c).  suspend  a  transplant 
program's  eligibility  to  receive  orj^ans 
for  transplantation  if.  upon 
consideration  of  recommendations 
based  on  reviews  or  evaluations  by  the 
OPTN.  the  Secretary  determines  that  the 
entity  has  failed  to  comply  with  these 
regulations.  Moreover,  the  Secretary 
may  decide  that,  by  virtue  of  section 
1138.  an  OPO  is  no  longer  eligible  for 


reimbursement  under  Medicare  and 
Medicaid. 

Proposed  §  121.10(a)  provides  that 
any  individual  or  entity  may  appeal  any 
policy,  procedure,  or  issuance  of  the 
OPTN  to  the  Secretary.  The  Secretary 
will  solicit  the  comments  of  the  OPTN 
on  the  appeal  and  when  warranted  will 
take  appropriate  action  to  resolve  it.  The 
Secretary  intends  that  such  appeals  will 
be  filed  only  when  the  enforcement  of 
the  policies  at  issue  implicates  an 
important  public  policy  or  where  there 
is  a  potential  for  some  f>enalty  to  be 
imposed  either  by  the  OPTN  or  the 
Secretary.  Proposed  §  121.10(b)  provides 
that  the  Secretary  may  object  to  any 
policy,  procedure,  or'issuance  of  the 
OPTN.  and  that  the  OPTN  may  be 
directed  to  revise  the  item  consistent 
with  the  Secretar)''s  direction. 

/.  Record  Maintenance  and  Reporting 

The  record  maintenance  and  reporting 
requirements  of  the  proposed  rules  are 
limited  to  the  OPTN  itself,  and  to  OPOs 
and  tran.splant  hospitals  which  are 
members  of  the  OPTN.  The 
Department's  policy  is  to  assure  that 
transplantation  data  collected  on  its 
behalf  are  readily  available  for  scientific 
and  evaluative  analysis,  and  tliat  the 
OPTN  provides  the  data  to  the  public, 
subject  to  Privacy  Act  restrictions. 

Under  proposed  §  121.11(a).  records 
are  to  be  maintained  and  made  available 
consi.stent  with  applicable  limitations 
based  on  personal  privacy. 

Proposed  §  121.11(a)(1)  requires  the 
OPTN  to  operate  an  automated  system 
for  managing  information  about  organ 
transplant  candidates,  recipients,  and 
donors,  including  a  computerized 
waiting  list,  in  accordance  with  the 
listing  requirements  of  proposed 
§  121.4.  The  OPTN  shall  maintain 
patient  records  in  association  with  the 
Jist.  Proposed  §  121.11(a)(2)  requires 
OPOs  and  transplant  hospitals  to 
maintain  and  make  available  to  the 
Secretary'  and  Comptroller  General,  or 
their  designees,  records  on  patients  and 
donors  for  which  they  are  responsible. 

Under  the  reporting  requirements  of 
proposed  §  121.11(b)(2).  OPOs  and 
transplant  hospitals  which  are  members 
of  the  OPTN  must  provide  to  the  OPTN 
information  about  transplantation 
candidates,  recipients,  and  donors  for 
which  they  are  responsible.  Such 
information  includes  patient  and  donor 
identification,  medical  data  ne<:es.sary 
for  operating  the  computer  match 
.system,  and  post-transplant  information 
about  graft  sur\'ival. 

The  OFTN  is  required  by  proposed 
§  121.11(b)(1)  to  report  to  the  Secretary 
at  least  annually  the  information  that 
the  Department  believes  is  needed  to 
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assess  the  effectiveness  of  the  Nation's 
organ  donation,  procurement,  and 
transplantation  system.  This  provision 
also  requires  the  OPTN  to  report  data  on 
transplant  candidates  and  recipients  to 
the  Scientific  Registry. 

rV.  Data  Availability 

Throughout  this  Preamble  the 
Department  has  presented  data  to 
augment  the  description  of  the  organ 


transplantation  system.  Commentors 
have  been  asked  to  support  their 
comments  with  pertinent  data  where 
appropriate.  In  particular,  we  request 
that  comments  on  the  system  for  organ 
allocation  (see  sections  F  and  G)  be 
supported  by  information  which  clearly 
demonstrates  advantages  derived  from 
the  alternative  methods  proposed.  The 
Department  expects  to  use  data  as Well 
in  evaluating  the  potential  effects  of 


proposed  changes  in  organ  allocation 
There  is  considerable  information  in  the 
literature  about  the  clinical  issues  in 
transplantation,  specifically  those 
factors  which  affect  survival  of  the 
transplanted  organs  and  their  recipients. 
Examples  of  the  kinds  of  data  which 
may  be  useful  in  performing  these 
analyses  are  displayed  below: 
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The  above  charts  show  the  variation  in 
median  waiting  times,  wait  Ust 
mortality,  and  patient  status  at  time  of 
transplant  for  various  organs  within 
OPTN  regions.  (There  is  no  patient 
status  data  at  time  of  transplant  for 
kidney  transplant  patients). 

In  preparing  their  responses, 
commenters  may  wish  to  refer  to  the 
following: 

"The  1991  Report  of  Center-Spcdfic  Graft 
and  Patient  Survival  Rates,"  and 

"The  1993  Annual  Report  of  the  U.S. 
Si;ientific  Registr>'  of  Transplant  Recipients 
andthe  Organ  Procurement  and 
Transplantation  Network." 

Both  of  these  documents  are  available 
from  the  United  Network  for  Organ 
Sharing.  llOO  Boulders  Parkway,  suite 
500,  Po.st  Office  Box  13770,  Richmond, 
VA  23225-8770. 

V.  Economic  Impact 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  of  costs,  of  benefits,  of 
incentives,  of  equity,  and  of  available 
information.  Regulations  must  meet 
certain  standards,  such  d»avoiding 
unnecessarj'  burden.  Regulations  which 
are  "significant"  because  of  cost, 
adverse  effects  on  the  economy, 
inconsistency  with  other  agency  actions, 
effects  on  the  budget,  or  novel  legal  or 
policy  issues,  require  special  analysis. 


The  Regulatory  Flexibility  Act  requires 
that  we  analyze  regulatory  proposals  to 
determine  whether  they  create  a 
significant  impact  on  a  substantial 
number  of  small  entities  (for  purposes  of 
the  Act.  all  hospitals  and  all  OFOs  are 
categorized  by  HHS  as  small  entities). 

In  part,  because  of  the  procedural 
emphasis  of  this  proposal,  it  is 
premature  to  analyze  the  costs  and 
health  benefits  of  regulatory  alternatives 
as  is  ordinarily  required  by  Executive 
Order  No.  12866.  For  example,  per- 
patient  data  currently  available  show 
that  the  government's  annual  cost  for 
renal  dialysis  is  $40,000.  The  cost  for  a 
kidney  transplant  is  $87,000.  Because  of 
post-transplant  costs,  it  is  not  until  the 
third  year  after  dialysis  that  a  successful 
kidney  transplant  becomes  more  cost 
effective  than  dialysis.  This  analysis  is 
limited  to  costs  and  does  not  include 
consideration  of  nonmonetary  benefits 
to  the  patient  or  society  as  a  whole. 

To  aid  the  policy  discussion  that  will 
follow  this  Notice  the  Department  will. 
to  the  maximum  extent  possible, 
provide  comparative  analyses  on  a  range 
of  options  it  considered,  including  the 
existing  OPTN  policies.  These  options 
will  be  based  on  comments  received. 

VI.  Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains 
information  collections  which  are 


subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980. 
Proposed  §  121.11(a)(2)  requires  OPOs 
and  transplant  ho.spitals  which  are 
members  of  the  OPTN  to  maintain 
records  on  organ  donors  and  transplant 
patients,  and  proposed  §  121.11(b)(2) 
requires  them  to  report  to  the  OPTN 
information  based  on  those  records.  The 
title,  description,  and  respondent 
description  of  the  information  collection 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Title:  Organ  Procurement  and 
Transplantation  Network. 

Description:  Information  will  be 
collected  from  transplant  hospitals  and 
organ  procurement  organizations  for  the 
purpose  of  matching  donor  organs  with 
potential  recipients,  monitoring 
compliance  of  member  organizations 
with  system  rules,  conducting  statistical 
analyses,  and  developing  policies 
relating  to  organ  procurement  and 
transplantation. 

De.scription  of  Respondents:  Non- 
profit institutions  and  small 
organizations. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Section 


121.6(e)  

121.11(b)(2) 
121.11(b)(2) 
121.11(b)(2) 
121.11(b)(2) 
121.11(b)(2) 
121.1 1(bM2) 
121.11(b)(2) 


Total 


Activity 


Transplant  to  prevent  organ  wastage 

Transplant  candidate  registration '  

Donor  registration '  

Potential  recipient'  

Donor  histocompatit)ility ' 

Transplant  recipient  histocompatitjillty ' 

Transplant  recipient  registration'  

Transplant  recipient  follow-t^)'  


Annual  num- 
ber of  re- 
spondents 


268 
67 
67 
67 

49 

49 

605 

605 


Annual  fre- 
quency 


4 
597 
248 
266 
145 
347 
28 
228 


Average  burden 
per  response 


0.1 

0.1 

0.2 

0.1 

0.1 

0.1 

0.25 

0.14 


Annual  burden 
hours 


107 
4,000 
3,320 
1.780 
710 
1.700 
4.280 
19,280 


_ 


35.177 


J  {OM?No'MTSl57r  '°'  '*^  ^''*''*'''  ^"^  ^"  ^°^  ^  ^  ^^^  °'  Management  and  Budget  under  the  Paperwork  Reduct^n 


The  proposed  rules  also  require  OPOs 
and  transplant  ho.spitals  to  maintain 
records,  as  follows: 


Section 


121.6(b)(3)  . 
121.6(c)(2)  . 
121.11(a)(2) 


Requirement 


Documentation  of  reason 
for  refusal. 

Documentation  of  suit- 
ability tests. 

Maintain  records  on  organ 
donors  and  recipients. 


According  to  staff  of  OPOs  and 
transplant  hospitals,  such  recordkeeping 


is  integral  to  the  operation  of  these 
facilities.  Therefore,  these 
recordkeeping  requirements  impose  no 
additional  burden. 

The  Department  has  submitted  a  copy 
of  this  proposed  rule  to  0MB  for  its 
review  of  the  reporting  and 
recordkeeping  requirements. 
Organizations  and  individuals  desiring 
to  submit  comments  on  these 
information  collection  requirements 
should  direct  them  to  the  agency  official 
whose  name  appears  in  this  preamble 
and  to  the  Office  of  Information  and 


Regulatory  Affairs,  OMB.  New 
Executive  Office  Building,  (room  3208), 
Washington,  DC  20.S03.  ATTN:  Desk 
Officer  for  HHS. 

List  of  Subjects  in  42  CFR  Part  121 

Organs— human.  Organ  procurement 
and  transplantation  network.  Organ 
transplantation.  Hospitals. 
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Dated:  October  1 5. 1 993. 
Philip  R.  Lee. 
Assistant  Secretary  for  Health. 

Approved:  May  16. 1994. 
Donna  E.  Shalala, 

Secretary. 

Accordingly,  the  Department  of 
Health  and  Human  Services  proposes  to 
add  42  CFR  Part  121  to  subchapter  K  to 
read  as  follows: 

PART  121— ORGAN  PROCUREMENT 
AND  TRANSPLANTATION  NETWORK 

Sec. 

121.1  Applicability. 

121.2  Definitions. 

121.3  Gjmposition. 

121.4  Listing  requirements. 

121.5  Organ  procurement. 

121.6  Identification  of  organ  recipient. 

121.7  Allocation  of  organs. 

121.8  Designated  transplant  program 
requirements. 

121.9  Review  and  evaluation. 

121.10  Appeals  of  OPTN  policies  and 
procedures. 

121.11  Record  maintenance  and  reporting 
requirements. 

Authority:  Sections  215  and  372  of  the 
Public  Health  Service  Act  (42  U.S.C.  216  and 
274);  section  1138  of  the  Social  Securitv  Act 
(42  U.S.C.  1320b-8). 

§121.1    Applicability. 

(a)  The  provisions  of  this  part  apply 
to  the  operation  of  the  Organ 
Procurement  and  Transplantation 
Network  (OPTN). 

(b)  In  accordance  with  section  1138  of 
the  Social  Security  Act,  hospitals  in 
which  organ  transplants  are  performed 
and  which  participate  in  the  programs 
under  titles  XVm  or  XIX  of  that  Act,  and 
organ  procurement  organizations 
designated  under  section  1138(b)(1)(F) 
of  the  Social  Security  Act  are  subject  to 
the  requirements  of  this  part. 

§121.2    DeflnltioflS. 

As  used  in  this  part — 

Act  means  the  Public  Health  Service 
Act,  as  amended. 

Designated  transplant  program  means 
a  transplant  program  that  meets  the 
requirements  of  §  121.8. 

National  list  means  the  OPTN 
computer-based  list  of  transplant 
candidates  nationwide. 

OPTN  computer  match  program 
means  a  computer-based  program  to 
ensure  the  matching  of  donated  organs 
with  the  best  medically-suited 
transplant  candidates. 

Organ  means  a  human  kidney,  liver, 
heart,  lung,  or  pancreas. 

Organ  procurement  organization  or 
OPO  means  an  entity  so  designated  by 
the  Secretary  under  section  1138(b)  of 
the  Social  Security  Act. 


Organ  procurement  and 
transplantation  network  or  OPTN  means 
the  network  established  pursuant  to 
section  .3  72  of  the  Act. 

Potential  transplant  recipient  or 
potential  recipient  means  a  transplant 
candidate  who  has  been  identified  as 
medically  qualified  to  receive  a 
transplant  of  a  specific  donated  organ. 

Scientific  registry  means  the  registry 
of  information  on  transplant  recipients 
established  pursuant  to  section  373  of 
the  Act. 

Secretary  means  Secretary  of  Health 
and  Human  Services  and  any  official  of 
the  Department  of  Health  and  Human 
Services  to  whom  the  authority 
involved  has  been  delegated. 

Transplant  candidate  means  an 
individual  who  has  been  identified  as 
medically  qualified  to  benefit  from  an 
organ  transplant. 

Transplant  hospital  means  a  hospital 
in  which  organ  transplants  are 
performed. 

Transplant  program  means  a  program 
within  a  transplant  hospital  for 
transplantation  of  a  particular  type  of 
organ. 

Transplant  recipient  means  a  person 
who  has  received  an  organ  transplant. 

§121.3    Composition. 

The  OPTN  shall  be  comprised  of 
organizations,  institutions,  and 
individuals. 

(a)  Board  of  Directors.  The  OPTN 
shall  establish  a  Board  of  Directors  to  be 
comprised  of  not  less  than  14  or  more 
than  35  members  as  follows: 

(1)  Composition.  The  Board  of 
Directors  shall  include: 

(i)  two  members  each  from,  and 
elected  by,  the  association  representing 
transplant  coordinators,  the  association 
representing  organ  procurement 
organizations,  and  the  association 
representing  histocompatibility  experts; 

(ii)  individual  elected  by  a  majority 
vote  of  the  voting  OPTN  membership, 
including  at  least  two  representatives 
each  from  the  following  categories: 

(A)  transplant  surgeons; 

(B)  transplant  physicians; 

(C)  transplant  hospitals; 

(D)  voluntary  health  associations; 

(E)  patient  advocacy  groups;  and 

(F)  the  general  public  including,  but 
not  limited  to,  patients,  donor  families, 
and  individuals  from  the  fields  of  law, 
theology,  hospital  administration, 
ethics,  health  care  financing,  computer 
science,  economics,  sociology,  and 
behavioral  sciences:  and 

(iii)  one  representative  elected  by  the 
membership  in  each  of  the  regions,  if 
any,  established  by  the  OPTN. 

(2)  Diversity.  The  Board  of  Directors 
shall  include: 


(i)  individuals  representing  the 
diversity  of  the  population  of  organ 
donors  and  recipients  served  by  the 
OPTN,  including  minority  and  gender 
representation  reflecting  that  diversity; 
and 

(ii)  not  more  than  50  percent  surgeons 
and  physicians  directly  involved  in 
organ  procurement  and  transplantation. 

(3)  Term.  Individuals  on  the  Board 
shall  serve  a  two-year  term. 

(4)  Executive  committee.  The  Board  of 
Directors  shall  every  two  years  elect  an 
Executive  Committee  from  the 
membership  of  the  Board  to  ensure 
continuity  of  leadership.  The  Executive 
Committee  shall  include  not  more  than 
50  percent  surgeons  and  physicians 
directly  involved  in  organ  procurement 
and  transplantation. 

(5)  Executive  director.  The  Board  of 
Directors  shall  appoint  an  Executive 
Director  of  the  OPTN  whose  term  shall 
not  exceed  four  years.  The  Executive 
Director  may  be  reappointed  to 
successive  terms  upon  the  Board's 
determination  that  she/he  has 
successfully  carried  out  her/his 
responsibility. 

(B)  Duties. 

(i)  The  OPTN  Board  of  Directors  shall 
be  responsible  for  developing,  with  the 
advice  of  the  OPTN  membership  and 
other  interested  parties: 

(A)  general  policies,  procedures,  and 
other  issuances  \yithin  the  mission  of 
the  OPTN  as  set  forth  in  section  372  of 
the  Act  and  the  Secretary's  contract  for 
the  operation  of  the  OP'TN: 

(B)  medical  criteria  and  related 
policies  for  the  fair  and  equitable 
allocation  of  human  donor  organs; 

(C)  policies,  consistent  with 
recommendations  of  the  Centers  for 
Disease  Control  and  Prevention,  for  the 
testing  of  organ  donors  and  follow-up  of 
transplant  recipients  to  prevent  the 
spread  of  infectious  diseases;  and 

(D)  standards  for  the  training  and 
experience  of  transplant  surgeons  and 
transplant  physicians  required  by 

§  121.8(a)(2)(ii)  and  (iii).  The  OPTN 
shall  develop  these  standards  in 
accordance  with  the  public 
participation  process  set  forth  in 
§  121.7(b). 

(ii)  The  OPTN  Board  of  Directors  shall 
provide  to  the  Secretary  copies  of  the 
policies,  procedures,  and  issuances  as 
they  are  adopted,  and  make  them 
available  to  the  public  upon  request. 
The  Secretary  will  periodically  publish 
lists  of  these  documents  in  the  Federal 
Register. 

(b)  Committees.  Committees 
established  by  the  Board  of  Directors 
shall  include,  to  the  extent  practicable, 
minority  and  gender  representation 
reflecting  the  diversity  of  the  population 


ol  organ  donors  and  recipients  served  by 
the  OPTN. 

(c)  OPTN  membership.  The  OPTN 
shall  admit  and  retain  as  members  the 
following: 

(1)  All  organ  procurement 
organizations  designated  by  HHS  under 
section  1138(b)  of  the  Social  Security 
Act; 

(2)  All  hospitals  participating  in  the 
Medicare  or  Medicaid  programs  which 
perform  transplants;  and 

(3)  Organizations  (other  than  OPOs 
described  in  paragraph  (c)(1)  of  this 
section  and  transplant  hospitals 
described  in  paragraph  (c)(2)  of  this 
section),  institutions,  or  individuals  that 
have  an  ongoing  interest  in  the  field  of 
organ  transplantation. 

(d)  Re\'iew  of  applications  and 
documentation. 

(1)  To  apply  for  membership  in  the 
OPTN: 

(i)  OPOs  shall  provide  to  the  OPTN 
the  name  and  address  of  the  OPO.  and 
the  latest  year  of  designation  under 
section  1138(b)  of  the  Social  Security 
Act; 

(ii)  hostpitals  shall  provide  to  the 
OPTN  in  writing  the  name  and  address 
of  the  hospital,  a  list  of  its  transplant 
programs,  if  any,  by  type  of  organ;  and 

(iii)  organizations,  institutions,  and 
individuals  eligible  under  paragraph 
((;)(3)  of  this  section  shall  provide  to  the 
OPTN  documentation  which 
demonstrates  their  interest  in  the  field 
of  organ  transplantation. 

(2)  The  OPTN  shall  accept  as 
members  entities  described  in 
paragraphs  (c)  (1)  and  (2)  of  this  section 
and  shall  accept  or  reject  applications 
from  entities  described  in  paragraph 
(c)(3)  of  this  section. 

(3)  Applicants  rejected  for 
membership  in  the  OPTN  may  appeal  to 
the  Secretary.  Appeals  shall  be 
submitted  in  writing  within  30  days  of 
rejection  of  the  application.  The 
.Secretary  may: 

(i)  deny  the  appeal;  or 

(ii)  direct  the  OPTN  to  take  action 
consistent  with  the  Secretar\  "s  response 
to  the  appeal. 

§121.4    Listing  requirements. 

(a)  Transplant  candidate  listing. 

(1)  An  OPTN  member  may  list 
transplant  candidates  only  for  a 
designated  transplant  program. 

(2)  Transplant  hospitals  shall  assure 
that  alt  transplant  candidates  are  placed 
on  the  national  list  as  soon  as  they  are 
determined  to  be  candidates  for 
transplantation.  The  OPTN  shall  from 
time  to  time  advise  members  of  the 
information  needed  for  such  listing. 

(3)  An  OPTN  member  shall  pay  a 
registration  fee  to  the  OPTN  for  each 


transplant  candidate  it  places  on  the 
national  lisL  The  amount  of  such  fee 
shall  be  determined  by  the  OPTN  with 
the  approval  of  the  Secretary. 

(b)  Donor  listing.  OPTN  members  that 
procure  organs  shall  submit  to  the 
OPTN  such  data  as  the  OPTN  shall 
prescribe  on  each  oi^an  procured, 
within  the  time  prescribed  by  the 
OPTN. 

§  121.5    Organ  procurement 

The  suitability  of  organs  donated  for 
transplantation  shall  be  determined  as 
follows: 

(a)  Tests.  An  OPTN  member  procuring 
an  organ  shall  assure  that  laboratory 
tests  and  clinical  examinations  of 
potential  organ  donors  are  performed  to 
determine  any  contraindications  for 
donor  acceptance,  in  accordance  with 
policies  established  by  the  OPTN. 

(b)  HIV.  Organs  from  potential  donors 
known  to  be  infected  with  Human 
Immunodeficiency  Virus  shall  not  be 
procured  for  transplantation. 

(c)  Acceptance  criteria.  Transplant 
programs  may  establish  criteria  for 
organ  acceptance,  and  shall  provide 
such  criteria  to  their  OPOs  and  to  the 
OPTN. 

§  121.6    Mentincation  of  organ  recipient 

(a)  List  of  potential  transplant 
recipients. 

(1)  An  OPTN  member  procuring  an 
organ  shall  operate  the  OPTN  computer 
match  program  within  such  time  as  the 
OPTN  may  prescribe  to  identify  and 
rank  potential  recipients  for  each 
cadaveric  organ  procured. 

(2)  The  rank  order  shall  be 
determined  for  each  cadaveric  organ 
using  the  organ  specific  allocation 
criteria  established  in  accordance  with 
§121.7. 

(3)  Where  a  donor  organ  does  not 
meet  a  transplant  program's  donor 
acceptance  criteria,  as  established  under 
§  121.5(c),  transplant  candidates  of  that 
hospital  shall  not  be  ranked  among 
potential  recipients  of  that  oi^an  and 
shall  not  appear  on  a  roster  of  potential 
recipients  of  that  organ. 

(b)  Offer  of  organ  to  potential 
recipients. 

(1)  Organs  shall  be  offered  to  potential 
recipients  in  rank  order,  in  accordance 
with  policies  adopted  under  §  121.7. 

(2)  Organs  may  be  offered  only  to 
potential  recipients  listed  with 
transplant  hospitals  having  designated 
transplant  programs  of  the  same  tj^pe  as 
the  organ  procured. 

(3)  An  organ  offer  is  made  by  the 
OPTN  member  which  procured  the 
organ  when  all  information  necessary  to 
determine  whether  to  transplant  the 
organ  into  the  potential  recipient  has 
been  given  to  the  transplant  hospital. 


(4)  A  transplant  hospital  shall  either 
accept  or  refuse  the  offered  organ  within 
such  time  as  the  OPTN  may  prescribe. 
A  transplant  hospital  shall  document 
the  reasons  for  refusal. 

(c)  Transportation  of  organ  to 
potential  recipient. 

(1)  Transportation.  The  OPTN 
member  that  procures  a  donated  organ 
shall  arrange  for  transportation  of  the 
organ  to  the  transplantation  site. 

(2)  Documentation.  The  OPTN 
member  that  is  transporting  an  organ 
shall  assure  that  it  is  accompanied  by 
written  documentation  of  activities 
conducted  to  determine  the  suitabiUty 
of  the  organ  donor. 

{2)Packa^ng.  The  OPTN  member 
that  is  transporting  an  organ  shall  assure 
that  it  is  packaged  to  assure  viability 
upon  receipt. 

(d)  Receipt  of  an  organ.  Upon  receipt 
of  an  organ,  the  transplant  hospital 
responsible  for  the  potential  recipient's 
care  shall  determine  whether  to  proc:eed 
with  the  transplant.  In  the  event  that  an 
organ  is  not  U-ansplanted  into  the 
potential  recipient,  the  transplant 
hospital  must  offer  the  organ  to  another 
potential  recipient  in  accordance  with 
paragraph  (b)  of  this  section. 

(e)  Wastage.  Nothing  in  this  section 
shall  prohibit  any  OPTN  member  from 
transplanting  an  organ  into  any 
medically  suitable  candidate  if  to  do 
otherwise  would  result  in  the  organ  not 
being  used  for  transplantation.  The 
member  shall  notify  the  OPTN  of  the 
circum.stances  justifying  each  such 
action  within  such  time  as  the  OPTN 
may  prescribe. 

§121.7    Allocation  of  organs. 

(a)  Policy  development.  The  Board  of 
Directors  established  under  §  121.3(a) 
shall  develop  policies  for  the  fair  and 
equitable  allocation  of  human  cadaveric 
organs  among  potential  recipients.  Such 
policies  shall  be  patent-based  and  take 
into  account  significant  factors  affecting 
quality  of  care  and  patient  and  organ 
graft  survival  including: 

(1)  established  medical  criteria  for 
transplantation  of  organs; 

(2)  the  length  of  time  potential 
recipients  have  been  on  the  national  list; 

(3)  potential  recipients  whose 
immune  system  makes  it  difficult  for 
them  to  receive  organs;  and 

(4)  minimizing  wastage  of  the  scarce 
.supply  of  human  organs  for 
transplantation. 

(b)  Public  participation. 

(1)  The  OPTN  shall  provide 
opportunity  for  the  OPTN  meniben;hip 
and  other  interested  parties  to  comment 
on  propo.sed  policies  and,  at  the  .same 
time,  provide  the  proposed  policies  to 
the  Secretary  for  publication  in  the 
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Federal  Register  to  obtain  comments 
from  the  pubhc. 

(2)  The  Board  of  Directors  shall  take 
into  account  the  comments  received  in 
developing  and  adopting  final  policies 
for  implementation  by  the  OPTN. 

(3)  The  OPTN  shall  provide  the 
proposed  final  policies  to  the  Secretary, 
who  shall  have  30  days  in  which  to 
provide  comments  and/or  objections. 
The  OPTN  shall  take  into  account  any 
comments  the  Secretary  may  provide.  If 
the  Secretary  objects  to  a  policy,  the 
OPTN  may  be  directed  to  revise  the 
policy  consistent  with  the  Secretary's 
direction. 

(4)  OPTN  members,  individuals,  or 
entities  objecting  to  final  policies  may 
submit  appeals  to  the  Secretary  in 
writing  within  30  days  of  adoption  of 
the  final  policies  by  the  OPTN.  The  final 
policy  remains  in  effect  during  this 
period.  The  Secretary  may: 

(i)  deny  the  appeal;  or 

(ii)  direct  the  OPTN  to  revise  the 
policies  consistent  with  the  Secretary's 
response  to  the  appeal. 

(c)  Policy  implementation. 

(1)  The  OPTN  shall  implement 
allocation  policies  adopted  and 
approved  by  the  Secretary,  and  provide 
information  to  OPTN  members  about 
these  policies  and  the  rationale  for 
them. 

(2)  The  Board  of  Directors  shall 
update  policies  developed  in 
accordance  with  this  section  to  keep 
them  current  with  scientific  and 
technological  advances. 

(d)  Directed  donation.  Nothing  in  this 
section  shall  prohibit  the  allocation  of 
an  organ  to  a  recipient  named  by  those 
authorized  to  make  the  donation. 

§121.8    Designated  transplant  program 
requirements. 

(a)  To  receive  organs  for 
transplantation,  transplant  programs 
shall  abide  by  these  rules  and  OPTN 
policies,  procedures,  and  issuances,  and 
shall: 

(1)  be  an  organ  transplant  program 
approved  by  HHS  under  applicable 
regulations  for  reimbursement  under 
Medicare  and  Medicaid;  or 

(2)  be  an  organ  transplant  program 
which: 

(i)  has  letters  of  agreement  or 
contracts  with  an  OPO; 

(ii)  has  on  site  a  transplant  surgeon 
qualified  in  accordance  with  standards 
developed  under  §  121.3(a)(6)(i)(D); 

(iii)  has  on  site  a  transplant  physician 
qualified  in  accordance  with  standards 
developed  under  §  121.3(a)(6)(i)(D); 

(iv)  has  available  operating  and 
recovery  room  resources,  intensive  care 
resources  and  surgical  beds  and 
transplant  program  personnel; 


(v)  shows  evidence  of  collaborative 
involvement  with  experts  in  the  fields 
of  radiology,  infectious  disease, 
pathology,  immunology,  anesthesiology, 
physical  therapy  and  rehabilitation 
medicine  and,  as  appropriate, 
hepatology,  pediatrics,  nephrology  with 
dialysis  capability,  and  pulmonary 
medicine  with  respiratory  therapy 
support; 

(vi)  has  immediate  access  to 
microbiology,  clinical  chemistry,  tissue 
typing,  radiology  and  blood  banking 
services,  as  well  as  the  facilities 
required  for  monitoring 
immunosuppressive  drugs;  and 

(vii)  makes  available  psychiatric  and 
social  support  services  for  transplant 
recipients  and  their  families;  or 

(3j  be  a  transplant  program  in  a 
Veterans  Administration  hospital  which 
is  a  Dean's  Committee  hospital  which 
shares  a  common  university-based 
transplant  team  of  a  transplant  program 
which  meets  the  requirements  of 
'§121.8(aHl)or(2). 

(b)  To  apply  to  be  a  designated 
transplant  program,  transplant  programs 
shall  provide  to  the  OPTN  such 
documents  as  the  OPTN  may  require 
which  show  that  they  meet  the 
Tequirements  of  §  121.8(a)  (1),  (2).  or  (3). 

(c)  The  OPTN  shall  accept  or  reject 
applications  to  be  a  designated    . 
transplant  program. 

(d)  Applicants  rejected  for  designa'tion 
may  appeal  to  the  Secretary.  Appeals 
shall  be  submitted  in  writing  within  30 
days  of  rejection  of  the  application.  The 
Secretary  may: 

(1)  deny  the  appeal;  or 

(2)  direct  the  OPTN  to  take  action 
consistent  with  the  Secretary's  response 
to  the  appeal. 

§121.9    Review  and  evaluation. 

(a)  Review  and  evaluation  by  the 
Secretary.  The  Secretary  or  her/his 
designee  may  perform  any  reviews  and 
evaluations  of  member  OPOs  and 
transplant  hospitals  which  the  Secretary 
deems  necessary  to  carry  out  her/his 
responsibilities  under  the  Public  Health 
Service  Act  and  the  Social  Security  Act. 

(b)  Review  and  evaluation  by  the 
OPTN— 

(1 )  The  OPTN  shall  design 
appropriate  plans  and  procedures, 
including  survey  instruments  and  data 
sy.stems,  for  purposes  of: 

(i)  reviewing  applications  submitted 
under  §  121.3(d)(1)  for  membership  in 
the  OPTN; 

(ii)  reviewing  applications  submitted 
under  §  121.8(b)  to  be  a  designated 
transplant  program;  and 

(iiij  conducting  ongoing  and  periodic 
reviews  and  evaluations  of  each  member 
OPO  and  transplant  hospital  for 
compliance  with  these  regulations. 


(2)  Upon  the  approval  of  the 
Secretary,  the  OPTN  shall  furnish 
review  plans-and  procedures,  including 
survey  instruments  and  a  description  of 
data  systems,  to  each  member  OPO  and 
transplant  hospital.  The  OPTN  shall 
furnish  any  revisions  of  these 
documents  to  member  OPOs  and 
hospitals,  after  approval  by  the 
Secretary,  prior  to  their  implementation. 

(c)  Enforcement  of  OPTN  rules. 

(1)  OPTN  recommendations.  The 
Board  of  Directors  shall  advise  the 
Secretary  of  the  results  of  any  reviews 
and  evaluations  conducted  under 
paragraph  (b)(l)(iii)  of  this  section 
which,  inihe  opinion  of  the  Board, 
indicate  noncompliance  with  this  part, 
and  provide  any  recommendations  for 
appropriate  action  by  the  Secretary. 

12)  Secretary's  action  on 
recommendations.  Upon  the  Secretary's 
review  of  the  Board  of  Directors' 
recommendations,  the  Secretary  may: 

(i)  request  further  information  from 
the  Board  of  Directors  or  the  alleged 
violator,  or  both; 

(ii)  decline  to  accept  the 
recommendation; 

(iiij  accept  the  recommendation,  and 
notify  the  alleged  violator  of  the 
Secretary's  decision;  or 

(iv)  take  such  other  action  as  the 
Secretary  deems  necessary. 

§  121.10    Appeals  of  OPTN  policies  and 
procedures. 

(a)  Any  individual  or  entity  may 
appeal  to  the  Secretary  any  policy, 
procedure,  or  issuance  of  the  OPTN. 
Any  such  appeal  shall  include  a 
statement  of  the  basis  for  the  appeal. 
The  Secretary  will  seek  the  comments  of 
the  OPTN  on  the  issues  raised  in  the 
appeal.  The  Secretary  may  deny  the 
appeal  or  direct  the  OPTN  to  revise  the 
policy,  procedure,  or  issuance 
consistent  with  the  Secretary's  response 
to  the  appeal. 

(b)  The  Secretary  may  object  to  any 
policy,  procedure,  or  issuance  of  the 
OPTN,  and  the  OPTN  may  be  directed 
to  revise  the  policy,  procedure,  or 
issuance  in  accordance  with  the 
Secretary's  direction. 

§121.11    Record  maintenance  and 
reporting  requirements. 

(a)  Record  maintenance.  Records  shall 
be  maintained  and  made  available 
subject  to  applicable  limitations  based 
on  personal  privacy  as  follows: 

(DOPTAMi)  The  OPTN  shall    " 
maintain  and  operate  in  accordance 
with  §  121.4  an  automated  system  for 
managing  information  about  organ 
transplant  candidates,  recipients,  and 
donors,  including  a  computerized 
national  list  of  individuals  waiting  for 
transplants. 


(ii)  The  OPTN  .shall  maintain  records 
of  all  transplant  candidates,  all  organ 
donors  and  all  transplant  recipients. 

(2)  Organ  procurement  organizations 
and  transplant  hospitals — (i) 
Maintenance  of  records.  All  OPOs  and 
transplant  hospitals  shall  maintain  such 
records  pertaining  to  each  potential 
donor  identified,  each  organ  retrieved 
and  each  recipient  transplanted  as  the 
Secretary  deems  necessary  to  carry  out 
her/his  responsibilities  under  the  Act. 

(ii)  Access  to  facilities  and  records. 
OPOs  and  transplant  hospitals  shall 
permit  the  Secretary  and  the 
Comptroller  General,  or  their  designees, 
to  inspect  facilities  and  records 
pertaining  to  any  aspect  of  services 


performed  related  to  organ  donation 
and/or  transplantation. 

(b)  Reporting  requirements. 

(1)  The  OPTN  shall: 

(i)  in  addition  to  special  reports 
which  the  Secretary  may  require,  submit 
to  the  Secretary  a  report  once  every 
fiscal  year  on  a  scholule  prescribed  by 
the  Secretary.  The  report  shall  include 
the  following  information  in  a  form 
prescribed  by  the  Secretar>': 

(A)  Information  that  the  Secretary 
prescribes  as  necessary  to  assess  the 
effectiveness  of  the  Nation's  organ 
donation,  procurement  and 
transplantation  system. 

(B)  Any  other  information  that  the 
Secretar>'  prescribes. 

(ii)  provide  to  the  Scientific  Registry 
data  on  transplant  candidates  and 


recipients,  and  other  information  that 
the  Secretary  deems  appropriate.  The 
information  shall  be  provided  in  a  form 
and  on  a  schedule  prescribed  by  the 
Secretary; 

(2)  An  organ  procurement 
organization  or  transplant  hospital  shall, 
as  specified  from  time  to  time  by  the 
Secretar>',  submit  to  the  OPTN 
information  regarcfing  transplantation 
candidates,  recipients  and  donors  of 
organs.  Such  information  shall  be  in  the 
form  required  and  shall  be  submitted  in 
accordance  with  the  schedule 
prescribed. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Parts  405, 482,  and  485 

[BPD-64f-<Fq 

RIN  0938-AE48 

Medicare  and  Medicaid  Programs; 
Conditions  of  Coverage  for  Organ 
Procurement  Organizations 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Interim  final  rule  with 
comment. 

summary:  This  interim  final  rule  with 
comment  sets  forth  changes  to  the 
conditions  of  coverage  for  organ 
procurement  organizations  (OPOs).  It 
redefines  an  OPO  service  area,  revises 
the  qualifications  for  the  Board  of 
Directors,  specifies  the  assistance  to  be 
provided  by  an  OPO  to  hospitals  in 
establishing  and  implementing 
protocols  governing  organ  procurement 
activity,  requires  an  OPO  to  establish 
criteria  for  allocating  organs,  and 
requires  an  OPO  to  ensure  that  tests  are 
performed  on  prospective  organ  donors 
to  prevent  the  acquisition  of  organs  that 
are  infected  with  the  etiologic  agent  for 
Acquired  Immune  Deiiciency 
Syndrome.  These  changes  are  required 
by  the  Health  Omnibus  Programs 
Extension  Act  of  1988  (PubUc  Law  100- 
607)  and  the  Transplant  Amendments 
Act  of  1990  (Public  Law  101-616). 

We  also  clarify  the  distinction 
between  certification  and  designation 
and  amend  the  criteria  with  respect  to 
compliance  with  performance 
standards,  change  of  ownership,  and 
termination  procedures. 
dates:  Effective  date:  This  final  rule  is 
effective  October  11,  1994. 

Comment  date:  Written  comments 
submitted  in  response  to  this  final  rule 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5  p.m.  on 
November  7, 1994. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
646-IFC,  P.O.  Box  26688,  Bahimore, 
MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave., 

SW.,  Washington,  DC  20201,  or 


Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Bahimore, 
MD  21207. 

Due  to  staffing  and  resource 
limitations,  we  caimot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-646-FC.  Comments  received 
timely  will  be  available  for  pubhc 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Ave..  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Mone,  (410)  966-5666. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Social  Security  Amendments  of 
1972  (Public  Law  92-603)  extended 
Medicare  coverage  to  individuals  with 
end  stage  renal  disease  who  require 
dialysis  or  kidney  transplantation.    - 
Section  1881  of  the  Social  Security  Act 
(the  Act)  provides  for  Medicare  payment 
for  kidney  transplantation.  Medicare 
also  covers  certain  other  organ 
transplants  that  HCFA  has  determined 
are  "reasonable  and  necessary",  under 
section  1862  of  the  Act,  and  pays  for 
those  transplants  and  related  organ 
procurement  services. 

Section  1138(b)  of  the  Act,  as  added 
by  section  9318  of  the  Omnibus  Budget 
Reconcihation  Act  of  1986  (Public  Law 
99-509),  sets  forth  the  statutory 
qualifications  and  requirements  an 
organ  procurement  organization  (OPO) 
must  meet  in  order  for  the  costs  of  its 
services  in  procuring  organs  for 
hospitals  and  transplant  centers  to  be 
payable  under  the  Medicare  and 
Medicaid  programs.  The  corresponding 
regulations  are  found  at  42  CFR  part  485 
("Conditions  of  Participation  and 
Conditions  for  Coverage:  Specialized 
Providers")  under  subpart  D 
("Conditions  of  Coverage:  Organ 
Proc\u«raent  Organizations"). 

These  regulations  were  published  in 
the  Federal  Register  on  March  1, 1988 
(53  FR  6550).  In  general,  §  485.303(a) 
states  that  payment  may  be  made  under 
the  Medicare  and  Medicaid  programs 
for  organ  procurement  costs  attributable 
to  payments  to  an  OfO  only  if  the 
organization  has  been  designated  by  the 
Secretary  as  meeting  the  conditions  for 
coverage  as  an  OPO.  OPOs  are  not 
generally  paid  directly  for  organ 
procurement  co^fs;  rather,  the 
transplanting  hospital  pays  those  costs 
to  the  OPO  and  claims  them  on  its  cost 
report.  However,  the  OPO  does  have  to 


file  a  cost  report  with  us  at  the  end  of 
its  fiscal  year,  at  which  time  we  settle 
with  it  any  overpayment  or 
underpayment  it  has  made  vis-a-vis 
hospitals  during  the  cost  year.  To  be 
designated  as  an  OPO.  §  485.303(b) 
requires  that  an  organization — 

•  Apply  to  HCFA  in  writing  using  the 
application  form  prescribed  by  HCFA; 

•  Meet  the  qualifications  listed  at 
§485.304  ("Condition:  Qualifications 
required  of  an  organization  for  it  to  be 
a  designated  organ  procurement 
organization");  and 

•  As  specified  in  §  485.305,  be  a 
member  of,  have  executed  a  written 
agreement  with,  and  abide  by  the 
regulations  of  the  Organ  Procurement 
and  Transplantation  Network  (OPTN) 
established  in  accordance  with  section 
372  (42  U.S.C.  274)  of  the  PubHc  Health 
Service  Act. 

The  Health  Omnibus  Programs 
Extension  Act  of  1988  (Public  Law  100- 
607)  was  enacted  on  November  4, 1988. 
The  Transplant  Amendments  Act  of 
1988,  Title  IV  of  Public  Law  100-607. 
amends  section  371  of  the  Public  Health 
Service  Act  (42  U.S.C.  273),  which 
defines  OPOs. 

Specifically,  section  402(c)(1)(A)  of 
Public  Law  100-607  amended  section 
371(b)(1)(E)  of  the  Public  Health  Service 
Act  (42  U.S.C.  273(b)(1)(E)).  It  revised 
the  definition  of  the  "service  area"  that 
must  be  encompassed  by  an  entity  in 
order  for  the  entity  to  be  recognized  by 
us  as  an  OPO.  Before  enactment  of 
Public  Law  100-607,  the  law  provided 
that,  unless  the  service  area  comprised 
an  entire  State,  it  had  to  be  of  sufficient 
size  to  include  "at  least  50  potential 
organ  donors"  each  year.  Section  402  of 
Pubhc  Law  100-607  revised  section  371 
of  the  Public  Health  Service  Act  (42 
U.S.C.  273)  to  require  the  service  area  to 
be  large  enough  that  the  OPO  "can 
reasonably  expect  to  procure  organs 
from  not  less  than  50  donors  each  year". 
Under  section  371,  we  would  determine 
whether  the  OPO  can  "reasonably 
expect"  to  procure  organs  from  not  less 
than  50  donors. 

We  have  determined  that  this  change 
would  have  resulted  in  a  substantial 
number  of  existing  OPOs  faihng  to 
qualify  for  redesignation,  because  we 
interpret  the  requirement  that  the  OPO 
"can  reasonably  expect  to  proc;u« 
organs  from  not  less  than  50  donors"  to 
be  more  stringent  than  the  requirement 
that  the  service  area  include  "at  least  50 
potential  organ  donors."  According  to  a 
Departmental  study  cited  in  the  Report 
of  the  Committee  on  Energy  and 
Commerce  on  a  precursor  to  the  1 988 
Public  Health  Service  Act  legislation, 
the  Transplant  Amendments  Act  of     ^ 
1987  (H.R.  Rep.  No.  383, 100th  Cong.. 


1st  Sess.  5-6  (1987)),  the  average  OPO 
was,  at  the  time  of  the  report,  procuring 
organs  from  only  44  donors  per  year. 

(Because  more  than  one  organ  may  be 
obtained  from  a  donor,  the  average 
number  of  organs  obtained  per  OPO  per 
year  is  about  110.) 

Most  of  the  currently  designated 
OPOs  were  scheduled  for  redesignation 
beginning  in  March  1990  and  would 
have  been  required  to  meet  the  new 
requirement  imposed  by  Public  Law 
100-607.  Contacts  with  many  of  the 
designated  OPOs  and  with 
representatives  of  the  Association  of 
Organ  Procurement  Organizations 
(AOPO)  revealed  that  almost  one-half  of 
the  OPOs  would  not  have  been  able  to 
meet  the  new  requirement.  It  was  also 
the  opinion  of  some  organ  procurement 
and  transplantation  eJtperts  that  many  of 
the  OPOs  that  would  not  have  a  realistic 
expectation  of  procuring  organs  from  at 
least  50  donors  were  nonetheless 
effective  and  efficient  entities.  The 
Department  and  other  interested  parties 
sought  statutory  rehef  to  avoid 
disruption  to  the  nation's  organ 
procurement  system.  On  April  23, 1990, 
Public  Law  101-274  was  passed.  It 
postponed  to  January  1, 1992,  the 
effective  date  of  section  402(c)(1)(A)  of 
Public  Law  100-607.  which  changed  the 
definition  of  "service  area."  Therefore, 
the  "at  least  50  potential  donors" 
requirement  would  have  remained  in 
full  force  and  effect  until  that  date.  But, 
the  Transplant  Amendments  Act  of 
1990  (Public  Law  101-616)  was  enacted 
on  November  16. 1990.  It  further 
amended  section  371(b)(1)(E)  of  the 
Public  Health  Service  Act  (42  U.S.C 
273(b)(1)(E))  to  require  an  OPO  to  have 
a  defined  service  area  that  is  of 
sufficient  size  to  assure  maximum 
effectiveness  in  the  procurement  and 
equitable  distribution  of  organs,  and 
that  either  includes  an  entire 
metropolitan  statistical  area  or  does  not 
include  any  part  of  the  area.  Section 
201(d)(2)  of  Public  Law  101-616 
required  the  Secretary  to  publish  a 
proposed  definition  of  "service  area"  by 
February  14, 1991,  and  final  regulations 
defining  "service  area"  by  November  16, 
1991. 

Section  201(d)(1)  of  Public  Law  101- 
616  redesignated  section  371(b)(2)  of  the 
Public  Health  Service  Act  as  section 
371(b)(3).  That  section  sets  forth  the 
functions  an  OPO  must  carry  out. 
However,  the  Congress  did  not  amend 
two  textual  references  in  section 
371(b)(1)  to  the  OPO  functions  formerly 
specified  in  paragraph  (2).  Since  that 
was  clearly  an  oversight  and  failure  to 
read  the  section  371(b)(1)  text  as  if  those 
"paragraph  (2)"  references  had  been 
changed  to  "paragraph  (3)"  would  make 


part  of  the  statute  meaningless,  we  are 
using  the  corrected  references  in  this 
document. 

11.  Provisions  of  the  Proposed 
Regulations 

On  June  21, 1991,  we  pubhshed  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  (56  FR  28513).  hi  it.  we 
proposed  implementing  section  402  of 
Public  Law  100-607  and  section  201  of 
Public  Law  101-616  by  amending 
certain  sections  of  part  482,  which  sets 
forth  the  Medicare  conditions  of 
participation  for  hospitals,  and  subpart 
D  of  part  485,  which  sets  forth  the 
Medicare  and  Medicaid  conditions  of 
coverage  for  OPOs,  to  conform  them  to 
the  statute. 

In  addition  to  the  provisions  that  are 
necessary  to  implement  these  statutes, 
we  proposed  some  other  amendments  to 
current  regulations  that  are  derived  from 
our  experience  in  administering  the 
OPO  program  and  that  are  not  related  to 
either  piece  of  legislation.  The  most 
noteworthy  of  these  latter  provisions 
deals  with  change  of  ownership  and 
termination.  To  clarify  our  operational 
policies  with  regard  to  change  of 
ownership  and  terminations,  we 
proposed  to  add  two  new  provisions  to 
the  current  regulations.  Specific    " 
provisions  of  these  new  sections  and  of 
related  sections  are  discussed  in  more 
detail  below. 

We  proposed  revising  paragraph 
(c)(5)(ii)  of  §482.12  ('CondiUon  of 
participation:  Governing  body.")  to  state 
that  no  hospital  will  be  considered  to  be 
out  of  comphance  with  section 
1138(a)(1)(B)  of  the  Act  or  with  the 
requirements  at  §482.12(c)(5)(ii),  unless 
the  Secretary  has  given  the  OPTN 
formal  notice  that  he  or  she  approves 
the  decision  to  exclude  the  hospital 
from  the  OPTN  and  has  so  notified  the 
hospital  in  writing. 

We  proposed  amending  §  485.301, 
which  sets  forth  the  basis  and  scope  of 
part  485,  subpart  D,  by  deleting  the 
unnecessary  reference  to  section  9318  of 
Public  Law  99-509.  In  §  485.302 
("Definitions."),  we  proposed  to  change 
the  definition  of  "service  area"  by 
including  new  statutory  language  for  the 
initial  designation  and  redesignation  of 
OPOs.  We  proposed  using  the  phrase  "is 
of  sufficient  size  to  assure  maximum 
effectiveness  in  the  procurement  and 
equitable  distribution  of  organs"  as 
opposed  to  the  ciirrent  phrase  "at  least 
50  potential  organ  donors."  We 
proposed  several  criteria  for  evaluating 
the  sufficiency  of  an  OPO's  size.  We 
discuss  those  factors  below.  We 
proposed  expanding  §  485.302  to 
include  definitions  for  "certification"  or 


"recertification",  "designation"  or 
"redesignation",  and  "open  area." 

Section  485.303  sets  forth  general 
qualifications  for  OPOs.  We  proposed 
that  paragraph  (c)  of  §  485.303  be 
amended  and  a  new  §  485.303(d)  added 
to  clarify  the  requirement  for 
compliance  with  performance  standards 
at  §  485.306(a)(1)  and  (a)(2).  Paragraph 
(e)  of  §  485.303  would  state  that  an  OPO 
must  obtain  our  approval  before 
entering  into  any  change  of  ovmership, 
merger,  consolidation,  or  change  in  its 
ser\'ice  area.  Failure  to  do  so  could 
result  in  termination.  We  proposed  that 
a  new  paragraph  [[)  set  forth  the  specific 
terms  of  the  agreement  each  OPO  must 
have  with  us. 

We  proposed  that  paragraph  (d)  of 
§485.304  ("Condition:  Qualifications 
required  of  an  organization  for  it  to  be 
a  designated  organ  procurement 
organization.")  be  amended  to  change 
the  requirement  for  an  OPO  in  a  service 
area  of  less  than  2.5  million  in 
population  to  show  that  its  area  yields 
50  or  more  potential  donors  per  year  to 
show  that  the  area  "is  of  sufficient  size 
to  ensure  maximum  effectiveness  in  the 
procurement  and  equitable  distribution 
of  organs  •  *  *."  The  "less  than  2.5 
miUion  in  population"  stipulation 
would  be  deleted.  We  also  proposed 
that  §485.304(0(3)  be  amended  to  allow 
either  a  physician  or  an  individual  with 
a  doctorate  degree  in  a  biological 
science  with  knowledge,  experience,  or 
skill  in  the  field  of  histocompatibility  to 
serve  on  an  OPO's  board  of  directors  or 
on  an  advisory  board.  The  current 
§  485.304(f)(3)  requires  that  the 
individual  be  a  physician. 

We  proposed  that  §  485.304(i)  be 
revised  to  require  an  OPO  to  have  a 
system  to  allocate  donated  organs 
equitably  among  transplant  patients 
according  to  established  medical 
criteria.  Additionally,  we  proposed  to 
add  pfovisions  to  §485.304  that  would 
require  OPOs  to  assist  hospitals  in 
establishing  and  implementing 
protocols  for  making  routine  inquiries 
about  organ  donations  by  potential 
donors  and  ensure  that  donors  are  tested 
for  human  immunodeficiency  virus 
(HIV)  reactivity,  consistent  with  OPTN 
rules  and  Center  for  Disease  Control  and 
Prevention  (CIX:)  gmdelines  for  solid 
organ  donations. 

We  proposed  that  §  485.305 
("Condition:  Organ  Procurement  and 
Transplantation  Network 
participation.")  be  amended  to:  (1) 
Define  "rules  and  requirements  of  the 
OPTN,"  and  (2)  include  the  requirement 
that  OPTN  rules  be  approved  by  the 
Secretary  in  order  for  them  to  be 
binding  on  OPOs  participating  in 
Medicare  or  Medicaid. 
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We  proposed  that  paragraph  (a)  of 
§485.306  ("ConditicMi:  Perfonnance 
standards  for  organ  procurement 
organizations.")  be  revised  to  state  that 
we  will  not  "redesignate"  (it  currenUy 
reads  "recertify")  any  OPO  that  fails  to 
meet  the  performance  standards 
contained  in  the  section.  Paragraph  (b) 
would  be  expanded  to  set  forth  language 
that  makes  a  distinction  between  an 
OPO  designated  for  the  first  time  and  a 
redesignated  OPO  with  respect  to  the 
exemption  from  meeting  the 
performance  standards  in  §  485.306(a) 
for  the  first  two  years. 

We  proposed  that  §  485.307  ("Failure 
to  meet  requirements.")  be  revised  and 
restructured.  It  would  continue  to  state 
that  a  newly  designated  OPO  is  exempt 
from  meeting  the  performance  standards 
at  §  485.306(a)(1)  and  (a)(2)  for  2  years. 
We  proposed  deleting  the  statement  in 
the  current  §  485.307  that  an  OPO 
whose  payment  is  siispended  or  whose 
agreement  is  terminated  may  appeal  the 
action.  The  appeal  right  for  termination 
actions  would  be  included  in  the  new 
§485.31 1(c). 

We  proposed  that  the  section  heading 
of  §  485.308  ("Designation  of  one  OPO 
for  each  service  area.")  be  revised  to 
read  "OPO  service  area  requirements", 
and  that  paragraph  (a)  be  amended  to 
provide  that  an  entity  may  apply  for 
designated  status  only  when  tbe  service 
area  is  open,  as  described  in  §  485.302. 

We  proposed  a  new  §  485.309 
("Changes  in  ownership  or  service 
area.")  to  clari^  the  term  "change  of 
ownership"  in  terms  of  changes  in 
partnership,  transfer  of  an 
unincorporated  proprietorship,  merger, 
and  consohdation.  Paragraph  (b)  of 
§  485.309  would  state  that  if  our 
approval  of  a  change  in  ownership  is 
not  obtained,  the  OPO  agreement  may 
be  terminated  and  could  result  in  our 
declaring  that  service  area  to  be  an  open 
area.  If  a  change  of  ownership  results  in 
the  creation  of  a  new  entity,  the  2-year 
exception  provision  at  §  485.303(c)  is 
apphcable.  However,  if  a  change  in 
ownership  does  not  create  a  new  entity, 
but  consists  of  the  absorption  of  one 
OPO  by  another,  the  2-year  exception 
does  not  apply.  When  two  or  more 
OPOs  request  our  approval  to  merge  or 
consoUdate,  we  are  under  no  obhgation 
to  declare  an  open  area.  Paragraph  (c)  of 
§  485.309  would  state  that  if  our 
approval  of  an  expansion  of  the  service 
area  is  not  obtained,  we  may  declare 
only  the  unauthorized  expanded  area  to 
be  an  open  area. 

We  proposed  a  new  §  485.311 
("Terminations.")  to  set  forth  conditions 
for  both  voluntary  and  involuntary 
termination,  describe  the  efliects  of 
termination  on  payment  and  service 


area,  set  forth  procedures  for  pving 
pubhc  notice  of  termination,  and  set 
forth  procedures  concerning 
reinstatement.  Section  485.311  would 
also  state  that  the  OPO  may  appeal  its 
termination  in  accordance  with  the 
provisions  set  forth  in  part  498 
("Appeals  Procedures  for 
Determinations  that  Affect  Participation 
in  the  Medicare  Program"). 

m.  Discussion  of  Public  Comments 

We  received  38  timely  items  of 
correspondence  in  response  to  the  June 
21, 1991,  proposed  rule.  Twenty-one 
were  from  OPOs,  seven  from  national 
associations,  three  from  private 
individuals,  one  from  a  transplant 
physician,  one  from  a  member  of  the 
Congress,  and  five  from  hospitals.  The 
comments  and  our  responses  to  these 
comments  follow: 

General  Comments 

Comment:  Several  commenters  noted 
that  the  proposed  rule  lists  many 
options  for  consideration.  They 
requested  that  we  publish  a  new 
proposed  rule  once  we  narrow  the 
criteria  to  those  we  actually  intend  to 
utilize.  One  national  organization 
suggested  that  we  convene  a  2-day 
meeting  of  the  leadership  of  the 
transplant  community  to  discuss  the 
available  options  and  to  reach 
consensus. 

Response:  The  proposed  rule  did 
include  a  broad  range  of  proposed 
qualifying  and  performance  criteria. 
Nonetheless,  it  presented  the  options  we 
have  selected  in  this  interim  final  rule. 
While  the  suggested  2-day  meeting  of 
the  leadership  of  the  transplant 
community  may  be  helpful,  we  believe 
that  we  already  have  been  able  to  elicit 
a  wide  range  of  interested  public 
comment  through  the  rulemaking 
process.  Among  those  commenters  that 
supported  a  system  of  challenging 
performance  standards  in  order  to 
promote  effectiveness  of  organ 
procurement  and  distribution,  there  was 
considerable  agreement.  Thus,  we 
believe  we  have  obtained  sufficient  hard 
data  and  opinions  to  formulate  this  rule. 
The  comment  has  merit,  however,  in 
that  the  proposal  set  forth  varied 
options  for  setting  qualifying  and 
performance  standards.  Therefore,  we 
are  affording  another  opportunity  for  the 
public  to  comment  on  this  interim  final 
rule.  In  doing  so,  we  would  emphasize 
that  comments  will  be  most  useful  if 
they  are  specific  and  provide 
substantiating  data. 

Comment:  Two  commenters  noted  the 
value  that  emergency  medical  services 
(EMS)  staff  can  play  in  procuring  organ 
donations.  They  suggested  several 


criteria  they  believe  would  be  effec^ve 
in  increasing  organ  donors. 

Response:  We  believe  that  Federally- 
required  use  of  EMS  staH^  in  the  organ 
donation  process  is  neither  desirable 
nor  necessary  at  this  time.  Section 
1138(a)(1)(A)  of  the  Act  requires  all 
Medicare  and  Medicaid  participating 
hospitals  to  develop  protocols  for 
encouraging  organ  donation.  Under 
section  1138(a)(l)(A)(i).  these  protocols 
must  encompass  means  for  making 
families  of  potential  organ  donors  aware 
of  the  option  of  organ  or  tissue  donation 
and  of  their  right  to  decline.  Under 
section  1138(a)(l){A)(ii),  the  protocols 
must  "encourage  discretion  and 
sensitivity  with  respect  to  the 
circumstances,  views,  and  befiefs  of 
such  families".  We  think  that  the 
encouragement  and  fecilitation  of  organ 
procurement  (which  the  Federal 
Government  has  strongly  supported  for 
many  years)  can  be  approached  in 
varying  ways  and  that  individuals  and 
institutions  (such  as  hospitals  and 
OPOs)  directly  engaged  in  this  activity, 
as  well  as  States,  are  generally  best  able 
to  construct  and  implement  appropriate 
and  effective  means  for  achieving  these 
goals  in  their  particular  circumstances. 
Fiirther,  OPOs  are  free  to  establish 
educational  contacts  with  EMS 
personnel  in  the  commimity,  and  we 
encourage  them  to  do  so. 

Section  462.12  ("Condition  of    . 
Participation:  Governing  Body.") 

Comment:  One  commenter  suggested 
we  clarify  the  language  at 
§  482.12(c)(5)(ii),  which  sets  forth 
participation  in  the  OPTN  as  one  of  the 
Medicare  conditions  of  participation  for 
hospitals,  to  be  consistent  with  language 
in  §  485.305,  which  sets  forth 
participation  in  the  OPTN  as  one  of  the 
Medicare  and  Medicaid  conditions  for 
coverage  for  OPOs.  While  both  sections 
require  compliance  with  the  rules  of  the 
OPTN.  only  §  485.305  defines  the  term 
"rules  of  the  OPTN"  as  those  rules 
provided  for  in  regulations  issued  by  the 
Secretary. 

Response:  We  agree,  and  we  have 
made  this  clarification. 

Section  485.302  ("Definitions.") 

Comment:  Several  commenters 
objected  to  the  "open  area"  concept. 
They  believed  that  once  an  area  has 
been  designated  to  an  OPO,  there 
should  be  no  recompetition  for  it  unless 
the  designated  OPO's  agreement  is 
terminated. 

Response:  We  do  not  agree.  Lack  of 
competition  would  create  a  "closed 
shop"  atmosphere,  and  new 
organizations  would  not  have  an 
opportunity  to  thrive.  We  believe  that 


we  have  an  obligation  to  provide  an 
opportunity  for  new  organizations  to 
apply,  instead  of  automatically 
redesignating  the  existing  OPOs.  We 
have  found  mat  competition  is  generally 
healthy  and  often  results  in 
improvements.  Thus,  we  are  retairung 
this  provision  in  this  interim  final  rule 
with  comment. 

Comment:  One  commenter  did  not 
appear  to  understand  the  distinction 
between  certification  and  designation, 
since  he  beUeved  that  HCFA  would  not 
designate  an  uncertified  OPO  or  certify 
an  OPO  and  then  fail  to  designate  it.  He 
suggested  that  a  single  word  be  used  to 
limit  confusion. 

Response:  "Certification"  signifies 
that  a  HCFA  regional  office  has  found 
that  an  entity  meets  the  standards  for  a 
"qualified  OPO"  under  section  371(b)  of 
the  Public  Health  Service  Act  (42  U.S.C. 
273(b))  and  §485.303  of  these 
regulations.  Section  1138(b)(1)(A)  of  the 
Act  establishes  "certification"  or 
"recertification"  as  one  of  several 
prerequisites  for  "designation"  under 
section  1138(b)(1)(F).  Thus,  a  "certified 
OPO"  is  eUgible  for  "designation."  After 
completing  its  survey,  the  regional 
office  may  find  that  more  than  one 
entity  in  a  given  service  area  meets  the 
standards  for  OPO  "certification."  The 
regional  office  recommends  to  HCFA's 
central  office  which  entity  should  be 
"designated."  "Designation"  represents 
our  approval  of  an  OPO  under  section 
1138(b)(1)(F)  for  Medicare  and  Medicaid 
payment  purposes.  Entities  may  be 
designated  only  if  they  meet  all 
requirements  of  section  1138(b)(1)(A) 
through  (E).  Even  if  more  than  one  OPO 
has  been  certified  in  a  given  service 
area,  section  1138(b)(2)  of  the  Act 
permits  us  to  designate  only  one  OPO 
per  service  area. 

Comment:  Several  commenters 
expressed  concern  with  the  requirement 
that  recertification  be  completed  every  2 
years.  Many  of  these  commenters 
recommended  that  minimum 
recertification  take  place  every  3  years. 

i?esponse:  Section  1138(b)(1)(A)  of  the 
Act  requires  that  recertification  be 
completed  at  least  every  2  years.  Thiis. 
while  we  have  the  authority  to  provide 
for  more  frequent  recertification,  we 
may  not  legally  provide  for  a 
recertification  period  that  is  less 
frequent  than  once  every  2  years. 

Section  485.303  ("Condition:  Organ 
Procurement  Organization 
Designations — General.") 

As  discussed  in  sections  that  follow, 
comments  on  our  proposed  rule 
suggested  various  standards  for 
evaluating  whether  an  entity  should 
become,  and  remain,  a  designated  OPO. 


After  thorough  consideration,  we  have 
concluded  that  we  could  improve  our 
standards  for  determining  which 
entities  should  be  designated  as  OPOs 
and  for  measuring  OPO  effectiveness  in 
organ  procurement.  The  new 
qualification  standards  applicable  for 
designations  beginning  in  1996  would 
require  OPOs  to  procure  organs  from  an 
average  of  at  least  24  donors  per 
calendar  year  in  the  2  years  preceding 
designation  or  have  a  service  area  that 
encompasses  an  entire  State.  Separate 
rules  would  apply  to  noncontiguous 
States  and  other  jurisdictions,  and  to 
entities  not  previously  designated  as  an 
OPO.  We  have  estabfished  three 
performance  standards  for  these  entities. 
The  primary  performance  standard 
would  require  that  OPOs  achieve  at 
least  75  percent  of  the  national  mean  for 
four  of  the  five  following  categories:  1) 
Actual  donors  per  million  population, 
2)  number  of  kidneys  recovered  per 
miUion  population.  3)  extrarenal  organs 
recovered  per  milUon  population,  4) 
niunber  of  kidneys  transplanted  per 
miUion  population,  and  5)  actual 
number  of  extrarenal  organs 
transplanted  per  million  population. 
Additional  performance  standards 
would  require  OPOs  to  prociue  organs 
from  an  average  of  at  least  24  donors  per 
calendar  year  in  the  2  preceding 
calendar  years  and  to  maintain  an 
average  prociuement  ratio  of  3  organs 
per  donor.  Simply  stated,  these  criteria 
compare  each  entity  with  other  OPOs  by 
setting  a  minimum  level  of  organ 
procurement.  They  consider  an  entity's 
history  for  the  past  2  years.  These 
measures  will  be  applied  begiiming 
with  designations  made  in  calendar  year 
1996. 

We  have  determined  that,  in  the 
meantime,  the  most  effective  means  for 
determining  service  areas  and  whether 
entities  qualify  and  are  performing  as 
designated  OPOs  are  essentially  the 
same  criteria  currently  published  in  42 
CFR  part  485.  subpart  D.  We  have 
modified  those  criteria  to  delete  the 
requirement  that  a  service  area  comprise 
at  least  2.5  million  population.  We 
discuss  later  in  this  preamble  (in  our 
discussion  of  §  485.304)  our  reasons  for 
beheving  that  a  minimum  population 
base  is  no  longer  necessary.  Generally 
stated,  until  1996.  an  entity  may  qualify 
as  an  OPO  if  it  can  demonstrate  that  its 
service  area  can  produce  a  potential  50 
donors  per  year  or  that  it  comprises  an 
entire  State.  Appfication  of  those  rules 
until  the  1996  designation  cycle  will 
allow  a  smooth  transition,  giving  OPOs 
ample  time  to  meet  the  new  criteria.  At 
the  same  time,  we  will  not  run  the  risk 
of  disrupting  the  effectiveness  of  ciurent 
OPO  operations. 


In  the  Transplant  Amendments  Act  of 
1990.  the  Congress  recognized  the 
difficult  task  of  adequately  defining 
what  constitutes  an  effective  OPO  and 
gives  the  Secretary  broad  authority  to 
define  the  OPO  service  area  under 
section  371(b)(1)(E)  of  the  Public  Health 
Service  Act.  It  was  motivated  by  a 
concern  to  challenge  entities  to  do  more 
and  better  while  at  the  same  time  not 
abruptly  change  course  and,  thereby, 
possibly  derail  effective  entities.  We 
believe  the  rules  we  have  adopted  in 
this  interim  final  rule  serve  both  those 
purposes.  We  continue,  however,  to 
solicit  comments  on:  (1)  The 
appropriateness  of  these  performance 
standards,  in  particular  the  primary 
standard,  (2)  the  future  impact  of  the 
primary  and  other  standards  on  the 
transplant  industry  and  patient  care, 
and  (3)  what  constitutes  a  desirable 
level  of  OPO  terminations  and 
consoUdations  (taldng  into  account  the 
benefits  of  a  competitive  OPO 
marketplace)  and  the  cost-effectiveness 
objectives  of  the  statute. 

Comment:  Several  commenters 
expressed  concern  with  the  proposed 
and  existing  requirement  that,  in  order 
to  be  redesignated,  an  OPO  must 
comply  with  the  performance  standards 
for  OPOs.  They  believed  that  an  OPO 
should  be  provided  an  opportunity  to 
improve  its  performance  before  losing 
its  designation.  They  proposed 
providing  an  opportimity  to  submit  a 
corrective  action  plan  and  providing  an 
opportimity  to  demonstrate  that  the 
OPO  can  indeed  improve  to  meet  the 
performance  standards. 

Response:  We  agree  that  there  may  be 
extenuating  circumstances  that  could 
prevent  an  otherwise  efficient  and 
effective  OPO  from  meeting  all  of  the 
performance  standards  at  the  time  of 
redesignation.  As  we  state  elsewhere  in 
this  preamble,  we  recognize  the  concern 
that  some  OPOs  may  not  be  able  to  meet 
our  standards.  In  doing  so.  we  have 
allowed  OPOs  to  submit  corrective 
action  plans  for  the  standards  listed  in 
§485.306  (a),  (b)(2).  or  (b)(3),  explaining 
why  the  standard  or  standards  were  not 
met  and  setting  forth  actions  they  will 
take  to  ensure  that  they  meet  those 
standards  in  the  future.  We  are 
permitting  this  because  we  beUeve  the 
standards  at  §  485.306  (a)(1).  (a)(2), 
(b)(2).  and  (b)(3)  are  static  numbers  and 
would  not  necessarily  recognize 
dynamic  conditions  that  may  be 
happening  in  the  organ  tiansplant  field. 
Therefore,  we  believe  that  it  is 
acceptable  to  permit  an  OPO  to  submit 
an  explanation  for  not  meeting  the 
standards  during  a  designation  |>eriod 
and  to  submit  a  corrective  action  plan. 
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We  believe,  however,  that  it  is 
reasonable  to  expect  an  efficient  and 
effective  OPO  to  be  able  to  meet  the 
primary  performance  standard  set  forth 
in  §  485.306(b)(1)  in  order  to  be 
redesignated.  That  paragraph  requires 
OPOs  to  procure  organs  at  the  rate  of  75 
percent  of  the  national  average  for  four 
of  the  five  criteria  Listed  above.  It  is 
modeled  after  the  AOPO  standard.  (We 
refer  the  reader  elsewhere  in  the 
preamble  to  the  comments  and 
responses  deaUng  with  the  section  on 
performance  standards  for  an  indepth 
discussion  of  all  of  the  standards  in  that 
section,  the  rationale  for  their  use, 
elective  dates,  exceptions,  and 
corrective  action  plan  options.)  The 
level  of  perfbnnance  set  by  this  standard 
will  enable  us  to  evaluate  an  OPO 
relative  to  its  peers.  Instead  of 
evaluating  OPOs  solely  on  the  basis  of 
an  absolute  criterion,  OPOs  will  be 
measured  against  a  realistic  and 
attainable  standard.  Therefore,  at 
§  485.303(d)  in  this  interim  final  rule 
with  comment  period,  we  are  requiring 
that  OPOs  meet  the  HCFA  performance 
standards  at  §  485.306. 

Comment:  One  commenter  suggested 
that  the  proposed  language  in 
§  485.303(f)(5)  may  be  tmclear,  in  that  it 
was  not  limited  to  acquisition  fees.  The 
proposed  §  485.303(f)(5)  sUted  that  an 
OPO,  in  order  to  enter  into  an  agreement 
with  us,  must  agree  to  "Pay  to  HCFA 
amounts  that  have  been  paid  by  HCFA 
to  transplant  hospitals  and  that  are 
determined  to  be  in  excess  of  the 
reasonable  cost  of  the  services  provided 
by  the  OPO."  The  commenter 
recommended  adding  the  statement  "as 
Medicare  reimbursement  for  organ 
recovery  fees"  as  a  modifier  of  payment 
to  transplant  hospitals. 

Response:  We  agree.  Our  intent  was  to 
recover  only  acquisition  fees.  We  have 
made  appropriate  changes  to  the 
regulation. 

Comment:  The  proposed  regulation 
would  reqtiire  OPOs  to  maintain  data  in 
a  format  that  can  be  readily  assiuned  by 
a  successor  OPO  and  to  ttim  over  to  us 
copies  of  all  records  and  data  necessary 
to  ensure  uninterrupted  service  by  a 
successor  OPO  that  is  newly  designated. 
One  commenter  noted  that  software 
Ucensm^  and  other  proprietary  interests 
may  make  such  a  requirement  difficult. 

Response:  It  is  incumbent  upon  the 
OPO  to  maintain  data  that  can  be 
readily  asstuned  by  a  successor  OPO 
and  txuned  over  to  us.  Therefore,  OPOs 
must  not  maintain  their  data  in  a  format 
that  would  interfere  with  meeting  this 
requirement.  If  an  OPO  chooses  to  use 
software  that  has  licensure  requirements 
that  prohibit  data  transfer,  it  must 
ensure  that  the  data  can  be  truisferred 


readily  to  an  alternative  generally 
availiA)le  format. 

Section  485^04  ("Condition: 
Qualifications  Required  of  an 
Organization  for  It  To  Be  a  Designated 
Organ  Procurement  Organization.") 

Comment:  One  commenter  noted  that 
redistricting  of  service  areas  to  meet 
qualification  standards  would  eliminate 
productive  relationships  that  have  been 
estabUshed.  The  commenter 
recommended  retaining  current  service 
area  assignments. 

Response:  We  have  no  intention  of 
changing  OPO  service  areas 
unnecessarily.  However,  the  statute 
requires  that  the  Secretary  ensure  that 
OPO  designations  maximize 
effectiveness  in  the  procurement  and 
distribution  of  organs.  If  an  OPO  has 
estabUshed  an  effective  relationship  in 
its  service  area,  \hexe  is  no  reason  to 
believe  that  these  regulations  in 
themselves  would  disrupt  that  effective 
relationship.  On  the  other  hand,  if  an 
OPO  is  not  operating  effectively  in  an 
area,  the  area  may  be  awarded  to  a 
different  OPO  dtiring  an  open  area 
competition. 

Comment:  Several  comraenters 
expressed  concern  that,  in  cases  where 
Metropohtan  Statistical  Areas  (MSAs) 
cross  State  lines,  an  OPO  will  not 
receive  a  Statewide  service  area 
designation  if  part  of  an  MSA  in  the 
State  is  in  another  OPO's  service  area. 

Response:  We  continue  to  beUeve  that 
Statewide  service  area  designations  are 
appropriate.  They  have  been  recognized 
in  the  OPO  program  by  the  Congress, 
which  has  not  indicated  dissatisfaction 
with  the  use  of  such  an  area.  Under 
prior  statutory  authority,  such  a  service 
area  was  required  to  include  an  entire 
State.  Generally,  the  term  "State"  is 
construed  to  include  all  the  State's 
pohtical  subdivisions.  Indeed,  under  the 
prior  law  (section  371(b)(1)(E)  of  the 
Public  Health  Service  Act),  the  Congress 
did  not  allow  us  to  break  up  an  MSA  to 
achieve  a  Statewide  service  area. 

We  beUeve  that  a  Statewide  service 
area  should  continue  to  be  a  qualifying 
criterion  and  represents  vital  political, 
historical,  and  cultural  identities  that 
can  potentially  serve  to  encourage  organ 
donation  and  procurement.  Thus,  in 
places  where  an  OPO  serves  the 
population  of  an  entire  State,  we  believe 
that  the  service  area  would  meet  the 
statutory  requirement  of  promoting 
maximum  effectiveness  in  the 
procurement  and  equitable  distribution 
of  organs.  Consequently,  we  are 
retaining  this  as  one  of  the  quaUfying 
criteria.  However,  an  OPO  servicing  a 
State  where  a  portion  is  located  in 
another  OPO's  service  area  due  to  MSA 


boundaries  cannot  qualify  under  the 
"entire  State"  criterion,  but  may  still 
qualiiy  as  an  OPO  by  meeting  other 
qualification  criteria  in  §  485.304(d). 

We  note  that  an  OPO,  in  reporting  the 
population  of  its  service  area,  must  use 
the  most  recent  available  census  data.  In 
reporting  population,  an  OPO  must 
report  its  population  within  the  service 
area  designated  by  us.  If  an  OPO 
believes  that  use  of  such  population 
numbers  results  in  its  failure  to  comply 
with  one  or  more  of  the  performance 
standards,  it  is  permitted  to  demonstrate 
or  docinnent  to  us  why  some  other 
population  number  would  be  more 
appropriate. 

bomment:  Some  commenters 
expressed  concern  that,  if  a  hospital 
located  within  an  OPO's  designated 
service  area  enters  into  an  agreement 
with  some  other  OPO,  it  would  affect 
the  first  OPO's  ability  to  meet  one  or 
more  performance  standards. 

Response:  We  recognize  the  fKJtential 
impact  on  an  OPO's  performance  if  a 
hospital  in  its  service  area  affiUates  with 
another  OPO.  An  OPO  faced  with  this 
situation  may  provide  doctimentation  to 
us  that  may  justify  use  of  an  adjustment 
to  compensate  for  the  lower  population 
base.  We  request  comments  on  whether 
the  "lost"  population  should  be 
attributed  to  another  OPO. 

Comment:  Many  commenters 
expressed  concern  with  the  proposal  to 
base  qualification  on  a  minimum 
population  base.  Some  noted  that  there 
is  no  correlation  between  population 
size  and  OPO  effectiveness.  Other 
commenters  noted  that  there  is  no 
evidence  that  "bigger  is  better,"  and 
some  provided  data  supporting  the 
effectiveness  of  OPOs  with  a  relatively 
sparse  population  service  area. 

Response:  After  reviewing  the  data 
presented  by  these  commenters,  we  are 
persuaded  that  across-the-board 
qualifying  criteria  based  on  population 
of  the  service  area  may  not  be  the  best 
alternative  and  that  there  are  some 
OPOs  that  can  be  very  effective  in  the 
procurement  of  organs  serving  a  smaller 
population  area.  "Therefore,  we  will  not 
use  population  base  as  a  condition  for 
quahfication. 

Comment:  Some  commenters  said  that 
we  should  not  use  50  actual  donors  per 
yeeu  as  a  qualification  criterion  because 
it  would  be  extremely  disruptive  to 
OPOs.  would  force  inappropriate 
mergers,  and  is  not  supported  by  data  as 
a  measure  of  effectiveness. 

Response:  We  agree  that  a  50  actual 
donors  per  year  criterion  would  be,  iii 
all  likelihood,  severely  disruptive  to 
OPOs.  Indeed,  it  was  congressional 
concern  about  such  a  resuh  that  led  to 
the  1990  amendments.  The  commenters' 


concern  for  use  of  the  50  actual  donors 
per  year  criterion  focuses  on  severely 
disadvantaging  existing  OPOs.  For 
designations  made  in  1996  and 
thereafter,  in  the  continental  United 
States,  we  have  defined  an  efficient  and 
effective  service  area  as  one  that 
includes  an  entire  State  or  is  of 
sufficient  size  to  produce  an  average  of 
at  least  24  donors  per  year  over  a  2-year 
period  and  that  meets  other 
performance  standards.  We  have 
provided  alternative  criteria  for  OPOs 
operating  in  a  noncontiguous  U.S.  State, 
territory,  or  commonwealth  that  allows 
the  OPO  to  qualify  if  it  procures  organs 
at  the  rate  of  50  percent  of  the  national 
average  of  all  OPOs  for  kidney 
procurement  per  milhon  population  and 
for  kidney  transplant  per  miUion 
population.  We  note,  however,  that 
these  criteria  would  preclude  entities 
that  are  not  existing  OPOs  bom 
qualifying  as  Medicare-participating 
OPOs.  Therefore,  we  are  providing  that 
the  service  areas  of  entities  that  have  not 
previously  been  designated  must  have 
the  potential  to  produce  50  donors  per 
calendar  year.  The  applying  entity  must 
demonstrate  this  potential.  This  is  the 
minimum  requirement  for  entry  into  the 
OPO  field  formerly  established  by  the 
Congress  for  all  OPOs,  and  imder  which 
virtually  all  existing  OPOs  have  entered 
and  continued  in  the  program.  We 
believe  the  standard  by  which 
experienced  designated  OPOs  should  be 
measured  should  be  increased  and, 
therefore,  have  strengthened  the 
standard  that  will  be  appUed  to 
designations  occurring  in  1996  or  later. 
Nonetheless,  we  beheve  the  50-potential 
donor  criterion  remains  a  reasonable 
and  flexible  measure  by  which  to 
determine  whether  new  entities  are 
initially  qualified  to  serve  as  designated 
OPOs  and  to  determine  whether 
currently  designated  OPOs  continue  to 
quahfy  until  the  1996  designation  cycle. 
Newly  designated  OPOs  will  be  subject 
to  the  routine  performance  standards 
beginning  2  years  after  the  OPO  has 
been  first  designated. 

Comment:  Although  many 
commenters  supported  no  quahfying 
criteria  for  service  area  designations, 
most  commenters  noted  that,  if 
quahfying  criteria  were  required,  the 
proposal  of  specifying  a  minimum 
number  of  donors  per  year  is  the 
preferable  option.  Of  the  total  38 
comments,  14  specifically  commented 
on  this  issue.  Of  the  14, 10  of  the 
commenters  believed  that  24  donors  per 
year  was  a  reasonable  indicator  that  a 
service  area  could  potentially  result  in 
effective  OPO  designation.  This 
indicator  would  not  preclude  OPOs 


with  relatively  small  population  areas 
from  continuing  involvement  with 
Medicare  and  Medicaid,  if  they  were 
effective  in  securing  adequate  donors 
from  that  small  population.  Others 
supported  a  lower  threshold,  such  as  20. 
They  stated  that  a  number  of  the  current 
OPOs  maintain  a  small  service  area  but 
are  very  effective  in  procuring  organs 
within  that  area. 

Response:  Section  371(b)(1)(E)  of  the 
Pubhc  Health  Service  Act  requires  that 
an  OPO  have  a  "defined  service  area 
that  is  of  sufficient  size  to  assure 
maximum  effectiveness  in  the 
procurement  and  equitable  distribution 
of  organs".  The  Congress  intended  the 
Secretary  to  further  define  "service 
area"  in  regulations  under  section 
201(d)(2)  of  Public  Law  101-616.  We 
beUeve  the  Congress  expected  the  new 
regulations  to  set  forth  a  measure  of 
effectiveness  that  could  be  monitored  to 
ensure  that  effectiveness  is  being 
maintained.  To  that  end,  we  beUeve  that 
establishing  quaUfying  criteria  for 
service  area  designations  meets  the 
intent  of  the  Congress. 

We  have  disctissed  elsewhere  in  this 
preamble  the  commenters'  reactions  to 
various  proposals  suggested  in  the  June 
21, 1991,  proposed  rule.  While 
numerous  comments  offered  valuable 
suggestions,  we  have  concluded  that  it 
is  essential  to  have  a  reasonably 
objective  measurement  for  this  standard. 
We  beUeve  a  numerical  standard, 
representing  the  number  of  organs 
actually  procvued  by  existing  OPOs,  best 
satisfies  these  objectives  for  existing 
entities. 

The  nature  of  organ  proctirement  at 
this  time  has  made  it  difficult  to 
determine  precisely  what  such  a 
minimum  number  should  be.  In 
determining  that,  we  consulted  data 
submitted  by  AOPO  for  calendar  years 
1991  and  1992.  The  report  covered  the 
substantial  majority  of  OPOs  designated 
during  that  period.  In  fact,  98  percent 
reported.  That  data  showed  that  the 
overwhelming  majority  of  existing  OPOs 
reporting  had  proctu^d  organs  from 
more  than  24  donors  a  year.  Of  those 
reporting,  only  8  had  pnxnued  organs 
from  fewer  than  24,  and  those  OPOs 
were  generally  close  to  the  24-mark  (5 
ofthe8had22  or  23). 

Several  commenters  suggested  that  24 
donors-per-year  should  constitute  a 
minimiun.  Some  beUeved  that  should  be 
an  absolute  minimum;  others  believed 
that  it  should  be  a  generally  applicable 
minimum,  but  that  exceptions  should  be 
allowed  or  that  it  should  be  considered 
along  with  other  factors. 

Our  long-standing  concern  and 
efforts,  in  response  to  congressional 
enactments  and  continuing  strong 


interest  in  the  organ  procurement 
program,  has  been  to  increase  and 
maximize  the  level  of  organ 
procurement.  Nonetheless,  in  this  stiU 
young  field,  determining  a  single  correct 
way  to  do  this  has  been  difficult.  We 
must  take  competing  legitimate 
concerns  into  account.  First,  we  must 
encourage  ail  OPOs  to  make  greater 
efforts  to  increase  the  level  of  organ 
procurement  and  distribution  and  to  do 
so  efficiently  and  equitably.  At  the  same 
time,  we  want  to  avoid  discouraging  or 
impeding  OPOs  that  are  making  an 
important  contribution  to  organ 
procurement  and  distribution  and  are 
working  to  improve  their  level  of 
performance  but  that,  for  various 
legitimate  reasons,  have  not  been  able  to 
adiieve  a  particular  prescribed 
numerical  standard  to  this  point. 
Based  on  these  factors,  we  have 
determined  that,  beginning  with 
designations  occurring  in  1996,  an 
entity  that  has  had  the  experience  of 
operating  as  a  designated  OPO  must 
show  that  it  has  procured  organs  from 
at  least  24  donors  per  year  during  the  2 
calendar  years  immediately  preceding  a 
new  designation  (for  example,  1994  and 
1995  for  a  1996  designation).  Because 
circumstances  can  vary  somewhat  from 
year  to  year,  we  vidll  allow  the  OPO  to 
average  the  number  of  donors  over  the 
2-year  p>eriod.  We  wiU  apply  this 
standard  for  designations  made  in  1996 
and  later  years.  TTiis  will  allow  aU 
designated  OPOs  2  full  calendar  years, 
1994  and  1995,  to  achieve  this  standard. 
In  the  meantime,  OPOs  seeking 
designation  will  have  to  demonstrate 
that  they  meet  the  requirements  of 
§485.304(d)(l)(i)  for  a  service  area.  We 
emphasize  that  the  24  donors  per  year 
is  a  minimum  standard.  We  wiU,  from 
time  to  time,  make  available  the  relevant 
national  procurement  statistics  so  that 
existing  and  prosp)ective  OPOs  will  be 
aware  of  the  quaUfying  and  performance 
requirements  they  must  meet. 

Comment:  One  commenter  suggested 
the  regulation  specify  whether  the 
"year"  that  is  used  to  derive  the 
nimibers  of  procurements  is  a  calendar 
year,  fiscal  year,  or  any  12-month 
period. 

Response:  We  agree  that  the 
regulations  should  be  as  unambiguous 
as  possible.  Most  of  our  relevant  OPO 
data  is  coUected  on  a  calendar  year 
basis.  For  this  reason,  we  are  specifying 
that  the  calendar  year  be  used  for 
quaUfying  criteria  and  performance 
standards. 

Comment:  Some  commenters  noted 
that  a  well-functioning  and  productive 
OPO  could  have  a  year  when,  through 
no  fault  of  its  own,  it  could  not  meet  the 
24-donor  qualifying  standard.  They 
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suggested  that  the  criteria  he  evaluated 
over  a  2-year  period. 

Response:  We  agree  that  unforeseen 
circumstances  could  result  in  an  OPO 
missing  the  threshold  quaUfication 
criteria  in  any  given  year.  However,  we 
believe  that  it  is  important  that  a 
numerical  criterion  be  employed  in 
estabUshing  OPO  service  area 
qualifications.  We  beheve  that  the 
quahfication  criteria  should  consist  of  a 
service  area  that  historically  has 
averaged  at  least  24  donors  per  year. 
This  is  a  reasonable  number  because,  as 
we  stated  previously,  most  OPO  areas 
currently  meet  this  criterion.  Beginning 
January  1. 1996,  all  entities  must 
procure  organs  from  an  average  of  at 
least  24  donors  per  calendar  year  in  the 
2  years  prior  to  the  year  of  designation. 
In  1996.  the  number  of  donors  from 
whom  organs  are  procured  will  be  based 
upon  1994  and  1995  data.  If  an  OPO  is 
involved  in  a  merger  during  this  2-year 
period,  the  criterion  will  be  applied  by 
combining  the  data  from  the  entities 
involved  in  the  merger. 

In  simimary,  based  on  the  foregoing 
comments,  we  have  decided  that  the 
minimum  service  area  designations  will 
be  based  on  areas  that  include  at  least  * 
an  entire  State,  or  areas  which  have 
historically  averaged  donations  of 
organs  from  at  least  24  donors  per  year. 

Statewide  service  areas  must  include 
the  entire  State.  Because  section 
371(b)(1)(E)  of  the  Public  Health  Service 
Act  prohibits  the  Secretary  from 
breaJung  up  an  MSA  if  the  MSA  crosses 
State  Unes,  the  entire  MSA  must  be 
included  in  one  OPO's  service  area.  An 
OPO  cannot  be  considered  to  include  an 
entire  State  if  an  MSA  containing 
selected  counties  in  that  State  has  been 
designated  to  another  OPO  in  a 
bordering  State. 

Comment:  Several  commenters  WTote 
in  support  of  the  proposed  change 
regarding  histocompatibility,  which 
would  permit  the  board  of  directors  or 
advisory  board  composition  ) 

requirement  to  be  met  by  either  a 
physician  or  by  an  individual  with  a 
doctorate  degree  in  a  biological  science. 
One  commenter  suggested,  however, 
that  the  regulations  be  further  modified 
to  ensure  that  the  knowledge  and 
experience  in  histocompatibility  be 
current.  Another  expressed  concern  that 
it  is  equally  important  to  recognize  that 
other  health  professionals  (such  as 
registered  nurses  and  social  workers) 
also  have  much  to  share  in  terms  of 
setting  local  organ  donation  policy. 
Another  commenter  requested  that  the 
regulations  be  further  modified  to 
ensure  that  the  individual  meeting  the 
histocompatibility  requirement  serve  on 


the  OPO  board  which  is  responsible  for 
making  poUcy  decisions. 

Response:  We  would  expect  that 
OPOs  would  generally  meet  the 
histocompatibihty  requirement  through 
an  individual  with  current  experience 
in  the  field.  We  believe  that  the  most 
important  point  is  that  the  skills  of 
someone  trained  in  histocompatibihty 
are  used.  Therefore,  we  do  not  believe 
it  is  necessary  to  modify  the  regulations 
in  this  regard.  We  also  think  it  is 
important  to  provide  some  flexibility  to 
an  OPO  in  the  staffing  requirements  in 
order  that  it  may  respond  to  local 
situations. 

We  believe  that  a  multidisciplinary 
board  approach  helps  to  ensure 
equitable  access  to  donated  organs.  In 
fact,  the  regulations  specify  that  the 
board  of  directors  or  advisory  board  of 
an  OPO  must  include  members  who 
represent  hospital  administrators,  tissue 
banks,  voluntary  health  associations  in 
its  service  area,  and  either  intensive  care 
or  emergency  room  persormel.  In 
response  to  concerns  about  use  of  other  ' 
health  professionals,  certainly  registered 
nurses  and  social  workers  could  be 
represented  in  one  or  more  of  these 
groups.  Consequently,  we  are  not 
adopting  suggestions  to  further  change 
the  requirement. 

With  respect  to  the  concern  that  the 
regulation  requires  that  an  individual 
with  histocompatibility  experience 
serve  on  the  board  that  sets  OPO  policy, 
we  believe  that  the  intent  of  the 
regulations  is  met  regardless  of  which 
board  the  OPO  chooses  to  use  in 
meeting  the  histocompatibility 
requirement.  In  an  effort  to  be 
responsive  to  these  comments,  we  have 
reviewed  carefully  the  statutory 
provision  regarding  the  board  issue. 
While  we  do  not  have  specific  public 
comments  regarding  this  particular 
issue,  we  realize  there  is  concern  by 
some  OPOs  about  whether  an  OPO  can 
satisfy  the  statutory  board  composition 
requirements  by  combining  the 
membership  of  two  boards — a  board  of 
directors  and  an  advisory  board.  We 
recognize  that  many  OPOs  presently 
combine  the  membership  of  two  such 
boards  to  achieve  the  diversity  of 
composition  which  section 
371(b)(l)(G)(i)  of  the  Public  Health 
Service  Act  mandates  (42  CFR 
485.304(f)).  Also,  we  had  assumed  that 
this  practice  met  statutory  requirements. 

In  reviewing  this  issue  again,  as  part 
of  the  concerns  raised  during  the  public 
comment  period,  we  believe  a  different 
conclusion  must  be  drawn.  We  believe 
the  statute  dictates  that  the  prescribed 
representation  must  be  achieved  on  a 
single  board.  The  statute  speaks  in  the 
singular  of  a  board  which  "is 


composed"  of  the  designated 
representatives  (the  OPO  "has  a  board  of 
directors  or  an  advisory  board  which — 
(i)  is  composed  of  (I)  members  who 
represent  *  *  *").  Moreover,  the 
Committee  Conference  Report  (H.R. 
Cong.  Rep.  No.  1127.  98th  Cong.,  2d 
Sess.,  15-16  (1984))  (1984  U.S.  Code 
Cong.  &  Admin.  News  3991-3992),  in  . 
part,  states  the  following: 

The  conference  agreement  eliminates  the 
requirement  in  the  House  amendment  that 
OPOs  eligible  to  receive  grant  support  have 
a  board  of  directors  whose  participants  are 
sptecified  in  statute.  The  conferees  believe 
that  public  and  professional  confidence  in 
the  OPO  system  will  be  an  essential  factor  if 
improvements  in  organ  procurement  are  to  be 
made.  Accordingly,  each  OPO  should  solicit 
the  active  involvement  of  the  community  in 
which  it  operates  in  developing  operating 
piolicies.  The  conference  agreement  requires 
that  each  OPO  establish  either  an  advisory 
tward  or  board  of  directors  composed  of 
hospital  administrators,  intensive  care  or 
emergency  room  personnel,  tissue  banks,  and 
voluntary  health  associations  in  its  service 
area;  members  of  the  public:  physicians  with 
knowledge  in  the  fields  of  histocompatibility 
and  neurology:  and  a  transplant  surgeon  from 
each  transplant  center  affiliated  with  the 
OPO.  *  *  •  OPOs  should,  subject  to  review 
by  the  advisory  committee,  adopt  standards 
of  quality  for  the  acquisition  of  organs  which 
will  give  transplant  surgeons  confidence  that 
the  organs  they  receive  are  suitable  for 
transplantation.  The  conferees  recognize  that 
as  nonprofit  entities,  OPOs  will  have  a  board 
of  directors  to  establish  organizational  policy. 
If  an  OPO's  board  of  directors  meets  the 
criteria  required,  the  conferees  do  not  intend 
that  OPOs  establish  a  separate  and  redundant 
advisory  entity. 

To  the  extent  that  any  OPO  does  not 
now  possess  a  single  board  meeting  the 
conditions  of  section  371(b)(1)(G),  we 
would  permit  the  OPO  that  has  been 
using  two  boards  to  submit  a  corrective 
action  plan  and  would  provide  a 
sufficient  amount  of  time  in  which  the 
OPO  can  come  into  compliance  with  the 
statute.  We  should  add  that  this  does 
not  preclude  an  OPO  from  having 
additional  advisory  boards  or  governing 
boards,  as  long  as  all  the  provisions  at 
§  485.304(f)  are  achieved  by  a  single 
board. 

Comment:  One  commenter  noted  that 
decisions  regarding  acceptance  of  an    - 
organ  for  transplant  are  routinely  made 
by  the  transplant  center.  Therefore,  the 
commenter  believed  that  equitable 
allocation  is  a  shared  responsibility 
between  the  OPO  and  the  transplant        I 
center.  \ 

Response:  We  acknowledge  that 
transplant  centers  share  a  role  in  the 
equitable  distribution  of  organs  under 
section  1138(a)(1)(A)  and  (B)  of  the  Act. 
Nonetheless,  the  OPO  has  a  specific 
statutory  responsibility  to  allocate 
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organs  equitably  under  section 
371(b)(3)(E)  of  the  Public  Health  Service 
Act.  In  addition,  the  OPTN. has  a 
significant  statutory  role  in  equitable 
distribution  under  section  372(b)(2)(D) 
of  the  Pubhc  Health  Service  Act  to 
■*assist  (OPOs)  in  the  nationwide 
distribution  of  organs  equitably  among 
transplant  patients". 

Comment:  One  commenter  noted  that 
the  proposed  regulations  did  not  define 
"equitable  distribution"  of  organs.  The 
commenter  recommended  that  we  adopt 
the  following  definition  of  equitable 
distribution:  "the  most  medically  suited 
and  logistically  feasible  organ  candidate 
within  the  OPO  geographic  OPTN 
region  shall  have  preference  to  a 
donated  organ  before  any  local  or  non- 
regional  candidates  are  considered." 

Response:  There  has  been 
considerable  debate  regarding  the 
priority  of  local,  regional,  and  national 
distribution  of  organs  by  some  OPOs 
and  by  the  OPTN.  To  the  extent  a 
definition  in  regulations  would  be 
appropriate,  that  question  will  be 
addressed  in  the  forthcoming  proposed 
•rule  on  the  OPTN  regulations. 

Comment.- Two  commenters 
expressed  concern  with  the  language  in 
proposed  §485. 304(r)  (designated  as 
§  485.304(s)  in  this  interim  finai  rule) 
regarding  testing  to  prevent  the 
acquisition  of  organs  infected  with  the 
etiologic  agent  for  AIDS.  One 
commenter  noted  that  the  CDC 
establishes  guidelines  for  a  wide  variety 
of  entities  and  suggested  we  reference 
the  CDC  specific  guidelines  for  "sofid 
organ  donations." 

Response:  We  are  limiting  the 
reference  to  CDC  guidehnes  to  those 
specific  to  solid  organ  donations. 

Comment:  One  commenter  beheved 
that,  because  of  the  incubation  period 
before  a  donor  would  test  HIV  positive 
and  other  factors  inherent  in  the 
disease,  it  is  not  possible  to  prevent  the 
transmission  of  AIDS  with  100  percent 
assurance.  Because  of  this  concern,  the 
commenter  suggested  that  we  use 
language  similar  to  that  in  paragraph  (d) 
of  §493;i265  ("Condition: 
Histocompatibility."),  which  states  that, 
for  laboratories  performing  tests  for 
organ  transplantation  to  be  approved  for 
Medicare  and  Medicaid  coverage,  the 
laboratory  must  ensure  that  the  donor  is 
tested  for  HTV  reactivity  unless  the 
recipient  waives  the  tests  because  of 
medical  circumstances.  This  language  is 
thought  to  be  more  technically  correct. 
Response:  At  the  time  this  comment 
was  made,  the  commenter  was  correct. 
However,  regulations  pubhshed  on 
February  28. 1992  (57  PR  7002) 
implementing  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 


(CLIA)  addresses  the  commenters 
concern.  We  are  revising  proposed 
§  485.304{r)  (now  designated  as 
§  485.304(s))  to  refer  specifically  to  the 
CDC  guidelines  on  solid  organ 
donations.  We  have  also  revised  it  to 
Use  some  of  the  same  terminology  as 
used  in  paragraph  (d)  of  §493.1265.  We 
believe  that  neither  revision  changes  the 
intent  or  substance  of  the  proposed 
requirement;  the  revisions  simply 
clarify  it.  Paragraph  (s)  of  §485.304  now 
reads  that  an  OPO  must:  "Ensure  donors 
are  tested  for  human  immunodeficiency 
virus  reactivity  consistent  with  OPTN 
rules  and  CDC  guidelines  for  solid  organ 
donation."  It  should  be  noted  that  the 
governing  provision,  section 
371(b)(3)(C)  of  the  PubUc  Health  Service 
Act,  says  that  OPOs  must  test  for  the 
virus  "to  prevent  the  acquisition  of 
organs  that  are  infected."  We  are  not 
accepting  the  recommended  language 
that  would  permit  a  waiver  of  the  tests 
by  the  recipient,  because  we  believe  the 
statutory  requirement  does  not  provide 
for  such  a  waiver  nor  do  the  regulations 
implementing  CUA. 

Comment:  One  commenter 
recommended  that  we  require  that  organ 
recipients  be  periodically  tested  to 
determine  whether  they  are  HIV 
positive.  Another  commenter,  who  also 
supported  HIV  testing,  said  that 
obtaining  an  accurate  medical  and 
social  patient  history  is  equally 
importaiit  in  preventing  the 
transmission  of  commuiiicable  disease 
and  suggested  that  we  make  this  a 
requirement  too. 

Response:  We  agree  that  an  accurate 
medical  and  social  jjatient  history  is  an 
important  measure  to  discourage  the 
transmission  of  infected  organs,  and  that 
organ  recipients  be  periodically  tested 
to  determine  whether  they  are  HIV 
positive. 

Although  there  are  existing 
recommendations  for  the  prevention  of 
HIV  transmission  through 
transplantation,  involving  donors  and 
recipients,  in  1991,  the  U.S.  Public 
Health  Service  formed  a  workgroup  to 
address  the  need  for  additional  federal 
oversight  of  organ  and  tissue 
transplantation.  The  workgroup 
concluded  that  further 
recommendations  should  be  made.  As 
of  this  writing,  those  revised  guidelines 
are  expected  to  be  published  by  the  CDC 
in  1994.  Both  of  the  above  issues 
suggested  by  the  commenters  are 
addressed  in  these  guidelines.  We 
would  expect  both  hospitals  and  OPOs 
to  follow  the  recommendations.  We  are 
not,  however,  including  these 
requirements  in  the  regulations. 


Section  485.305  ("Condition:  Organ 
Procurement  and  Transplantation 
Network  Participation. ") 

Comment:  One  commenter  expressed 
strong  support  for  the  proposed 
requirement  that  the  "rules  and 
requirements  of  the  OPTN"  means  those 
rules  and  requirements  that  have  been 
approved  and  issued  by  the  Secretary. 

Response:  The  Secretaiy  is  developing 
proposed  rules  to  implement  section 
372  of  the  Pubhc  Health  Service  Act. 
which  provides  for  the  operation  of  the 
OPTN.  Those  regulations  will  estabUsh 
a  framework  for  Departmental  oversight 
of  the  OPTN  and  its  rules  and 
requirements.  Of  course,  public 
comments  will  be  invited  on  the 
proposed  framework.  (Note  that,  in 
order  to  be  more  specific  and  to  be 
consistent  with  terminology  used  by  the 
Public  Health  Service  (PHS),  we  have 
revised  proposed  §485.305.  In  this 
interim  final  rule,  we  specify  that  "rules 
of  the  OPTN"  means  "diose  rules 
provided  for  in  regulations  issued  by  the 
Secretary  in  accordance  with  section 
372ofthePHSAct." 

Section  485.306  ("Condition: 
Performance  Standards  for  Organ 
Procurement  Organizations.") 

Comment:  Some  commenters 
expressed  concern  with  the  formula- 
based  approach  to  performance 
monitoring.  Some  said  the  current 
system  is  working  well.  Others  said  the 
proposed  formula  was  very  complex 
and  not  likely  to  be  understood  by 
many.  They  also  expressed  concern  that 
the  formula  failed  to  consider  some 
important  factors  in  organ  procurement, 
such  as  HIV  infection  rate  and  trauma 
rate  for  the  area.  In  addition,  they 
expressed  concern  that  the  weighting  of 
individual  factors  appears  to  be 
arbitrary. 

Response:  Although  we  continue  to 
believe  there  is  merit  in  a  formula-based 
approach  to  performance  monitoring, 
we  have  decided  not  to  go  forward  with 
one  at  this  time.  There  are  significant 
advantages  to  the  formula.  The  factors 
in  the  formula  significantly  influence 
expected  donation  rates.  They  are 
relatively  stable  for  a  given  area  over 
time,  published  by  reputable  sources, 
and  readily  available.  Nevertheless,  the 
commenters  suggested  valid  problems 
with  using  them.  We  beheve,  in 
principle,  it  would  be  reasonable  to  add 
the  cited  factors  to  the  formula.  It 
would,  however,  be  extremely  difficult 
in  most  cases  to  do  so  because  the 
factors  suggested  by  the  commenters  are 
subject  to  continuous  change  and  are 
not  indisputably  available  from  a  single 
source  on  a  timely  basis.  Further, 
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adding  additional  factors  to  the  fonnula 
would  complicate  it. 

Comment:  Several  commenters 
expressed  concern  over  current, 
performance  standards  that  require  a 
minimum  ratio  of  23  cadaveric  kidneys 
procured  per  million  population  and 
transplantation  of  19  cadaveric  kidneys 
per  million  population.  They 
recommended  that  we  not  adopt  these 
standards  because  these  are  static 
measures  in  an  industry  where  national 
norms  are  increasingly  dynamic.  The 
commenters  suggested  we  adopt  the 
AOPO  performance  standard,  which  is 
based  on  population  and  potential 
activity  benchmarks. 

Response:  We  agree  that  the  AOPO 
standard,  which  is  tied  to  national 
norms  and  represents  dynamic 
numbers,  is  an  important  one.  We  also 
beHeve  that  the  use  of  multiple 
performance  standards  can  be  most 
beneficial.  We  believe  that  standards 
that  represent  more  static  numbers  can 
assist  in  measuring  the  effectiveness  of 
an  OPO  if  combined  with  multiple 
standards  based  on  national  norms.  This 
is  especially  true  since  we  have  the 
flexibiUty  to  revise  any  static  numerical 
criteria,  should  state-of-the-art  organ 
procurement  practices  make  them  no 
longer  appropriate.  Therefore,  we  have 
accepted  the  commenters'  suggestion 
that  we  adopt  the  AOPO  performance 
standard.  An  indepth  discussion  of  that 
standard  is  provided  in  response  to 
other  comments  in  this  section  of  the 
preamble. 

Comment:  Some  commenters  noted 
that  the  current  performance  criteria  for 
kidneys  were  too  low  to  be  an  adequate 
measure  of  effectiveness  for  OPOs, 
because  nearly  all  OPOs  currently 
exceed  this  threshold.  One  commenter 
presented  data  supporting  Increasing 
the  threshold  criteria  to  28  cadaveric 
kidneys  procured  per  million 
population  of  service  area  and  25 
kidneys  transplanted. 

Response:  We  agree  with  the 
commenters  that  the  current 
performance  criteria  for  kidneys  (23 
cadaveric  kidneys  procured  per  million 
population  and  19  cadaveric  kidneys 
transplanted  per  million  population)  are 
too  low  to  adequately  measure 
effectiveness  in  other  than  extremely 
poorly  performing  OPOs.  Based  on  our 
data,  we  estimate  that  the  national 
aver^age  of  kidneys  recovered  by 
designated  OPOs  per  million  population 
has  exceeded  28  since  1986. 
Nonetheless,  we  believe  these  criteria 
are  sufficient  to  be  retained  until  the 
1996  designation  cycle  in  order  to 
maintain  some  performance  criteria 
while  transition  to  the  new  standards. 
As  stated  elsewhere  in  this  preamble. 


we  have  decided  to  use  criteria  based  on 
75  percent  of  the  national  average.  The 
national  average  for  kidneys  recovered 
per  million  for  combined  years  1991 
and  1992  was  35.5.  Seventy-five  percent 
of  that  figure  yields  an  average  of  26.6. 
Therefore,  we  believe  we  have 
responded  to  the  commenters'  concerns 
in  adopting  these  new  standards. 

Comment:  Several  commenters 
expressed  concern  with  the  proposal  to 
estabhsh  specific  performance  criteria 
for  hearts  and  Uvers.  They  noted  that 
data  are  not  available  at  this  time  to 
permit  calculation  of  specific  extrarenal 
organ  criteria.  Further,  they  said  that 
such  criteria  would  not  credit  OPOs  for 
efforts  to  procure  other  extrarenal 
organs,  such  as  lungs,  heart-lung,  and 
pancreas.  If  extrarenal  criteria  are 
necessary,  most  commenters 
recommended  that  the  criteria  not  be 
specific  to  organ  type. 

Response:  We  acknowledge  the 
concern  of  these  commenters;  relying  on 
specific  heart  and  liver  performance 
criteria  alone  would  not  evaluate 
appropriately  an  OPO's  full  extrarenal 
experience  in  that  some  extrarenal 
organs  would  not  be  recognized.  In 
addition,  we  believe  that  current  data  is 
insufficient  to  establish  numerical 
thresholds  for  heart  and  liver 
procurement.  Consequently,  we  are  not 
proceeding  with  the  proposal  to 
establish  specific  heart. and  liver 
performance  criteria  at  this  time.  - 

Nonetheless,  we  continue  to  believe 
that  some  performance  criteria  should 
be  established  to  evaluate  an  OPO's 
extrarenal  activities.  Some  commenters 
proposed  an  alternative  to  our  proposal. 
Several  commenters  suggested 
evaluating  the  number  of  organs 
procured  per  donor;  three  organs  per 
donor  was  a  recommended  number. 
They  noted  that  this  measure  would 
provide  an  OPO  with  flexibility  to  focus 
procurement  efforts  at  harvesting 
multiple  organs  without  being  penalized 
for  donors  with  unusable  hearts  or 
livers. 

We  believe  the  alternative  proposed 
by  the  commenters  of  establishing 
performance  criteria  based  on  average 
number  of  organs  procured  per  donor  is 
adequate  to  meet  our  intent.  This  Is 
especially  true  given  the  fact  that  data 
available  for  1992  indicate  that  the 
national  average  is  3.3  organs  per  donor. 
Therefore,  beginning  in  1996,  we  are 
requiring  that  OPOs  meet  performance 
criteria  of  procuring  an  average  of  3 
viable  (with  the  intent  to  transplant) 
solid  organs  per  cadaveric  donor.  Tissue 
harvesting,  such  as  eyes  or  bone,  is  not 
included  for  purposes  of  this  standard 
because  they  are  not  included  in  the 
deTmition  of  an  organ  at  §  485.302 


("Definitions.").  In  calculating  the  organ 
per  donor  average,  kidneys,  as  well  as 
extrarenal  organs  will  be  counted. 
However,  in  the  rare  case  when  organs 
are  removed  en  bloc  and  transplanted 
en  bloc,  such  as  a  pair  of  kidneys  or 
lungs,  the  pair  will  be  counted  as  only  . 
a  single  organ.  This  method  of  counting 
organs  is  standard  procedure  for  OPOs. 
We  do  invite  pubUc  comment  on  this 
criterion.  We  are  particularly  interested 
in  comments  with  respect  to  whether 
variance  in  age  plays  a  significant  role 
in  determining  the  number  of  organs 
procured  fi-om  a  single  donor  and  its 
impact  on  OPO's  meeting  the  criterion 
of  three  donors  per  organ. 

Comment:  Several  commenters 
expressed  concern  with  the  proposal  to 
develop  a  cost  per  organ  performance 
standard.  They  had  numerous  concerns 
with  this  alternative,  including  wide 
variation  in  costs  among  OPOs,  lack  of 
standardization  in  cost  reporting,  and 
differences  between  hospital-based  and 
independent  OPOs. 

Response:  We  are  convinced  that 
additional  research  is  necessary  before 
we  proceed  with  development  of  a  cost 
effectiveness  performance  standard. 

Comment:  Some  commenters 
supported  a  cost  effectiveness  standard, 
expressing  concern  with  the  widely 
varying  cost  of  organ  acquisition  and 
noting  that  in  some  cases  it  appears  to 
be  excessive.  One  commenter 
recommended  standardization  of 
acquisition  fees  and,  ultimately, 
payment  based  on  diagnosis  related 
group  (DRG).  Another  commenter 
recommended  that  payment  be  made 
directly  to  the  OPO  for  kidney 
acquisition. 

Response:  We  agree  that  there  is  wide 
variation  in  organ  acquisition  costs  for 
a  number  of  reasons,  including 
geographical  differences,  different 
accounting  systems,  and  varying  degrees 
of  efficiency.  We  do  not  believe, 
however,  there  is  sufficient  information 
available  at  this  time  to  establish  a  cost 
effectiveness  standard  for  OPOs. 
Payment  for  organ  procurement  costs, 
such  as  inclusion  in  the  DRG,  is  not 
germane  to  this  proposed  regulation.  We 
will,  however,  take  the  suggestion  under 
consideration. 

Comment:  Generally,  the  commenters 
favored  the  performance  criteria 
proposal  set  forth  by  AOPO,  as 
mentioned  in  the  discussion  of  a 
previous  comment.  To  reiterate  this 
proposal,  for  redesignations  made  in 
1996  and  thereafter,  an  OPO  would  be 
required  to  demonstrate  that  it  achieved 
at  least  75  percent  of  the  national  mean 
for  per  capita  organ  recovery  in  four  of 
the  following  performance  categories 
averaged  over  the  2-calendar-year 
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period  preceding  the  year  of 
designation: 

•  Actual  donors  per  million 
population. 

•  Number  of  kidneys  recovered  per 
million  population. 

•  Number  of  kidneys  transplanted  per 
million  population. 

•  Extrarenal  organs  recovered  per 
million  population. 

•  Actual  number  of  extrarenal  organs 
transplanted  per  million  population. 

Some  conunenters  noted  that  this 
proposal  would  keep  pace  with  changes 
in  the  industry  in  future  years,  as  it  is 
based  on  national  averages.  Thus,  as  the 
national  average  procurement  rate 
Increases,  the  standards  would  rise 
accordingly  and  would  be  equally 
rigorous  for  the  OPOs.  It  is  generally 
accepted  in  the  industry  that  organs 
recovered  for  research  purposes  should 
not  be  counted  when  compiling  these 
data. 

Response:  We  are  adopting  the  AOPO 
proposal  in  this  interim  final  rule  as  the 
"primary  performance  standard"  which 
must  be  met  by  OPOs.  We  befieve  that 
a  threshold  set  at  75  percent  of  the  mean 
provides  ample  opportunity  for 
variation  in  OPO  performance  and 
recognizes  individual  structural  and 
size  differences  while  ensuring  that 
some  objective  measure  of  effectiveness 
is  met. 

For  combined  calendar  yeeu^  1991 
and  1992,  we  have  national  data,  which 
are  provided  below,  for  the  five 
categories  of  the  primary  performance 
standard: 


Standard 

Aver- 
age 

75%  of 
aver- 
age 

Actual  donors  per  million  .. 

Kidneys  recovered  per  mil- 
lion   

Kidneys  transplanted  per 
million  

Extrarenal   organs    recov- 
ered per  million  

19.1 
35.5 
32.5 
27.6 
25.9 

14.3 
26.6 
.24.4 
20  7 

Extrarenal    organs    trans- 
planted per  million 

19.4 

These  data  are  provided  as  an 
illustration  of  how  the  primary 
performance  standard  is  appHed.  These 
particular  figures  are  not  necessarily 
used  to  measure  OPO  performance. 

As  we  explained  In  detail  in  our 
earlier  response  deaUng  with  setting 
reasonable  objective  measurements,  our 
long-standing  concern  has  been  to 
increase  and  maximize  the  level  of 
organ  procurement.  At  the  same  time, 
we  reiterate  the  competing  concern  to 
avoid  discouraging  or  impeding  OPOs 
that  are  making  an  Important  - 
contribution  to  organ  procurement. 


Therefore,  the  primary  performance 
standard  requires  that  each  OPO  achieve 
at  least  75  percent  of  the  national  mean 
for  four  of  the  five  performance 
categories  averaged  over  the  2  full 
calendar  years  preceding  the  year  of 
designation. 

The  Congress  recognized  that  some 
OPOs  were  not  operating  in  an  efficient 
and  effective  marmer.  It  expressed  an 
intent  that  we  establish  challenging, 
definite  standards  to  ensure  that 
designated  OPOs  would  be  capable  of 
helping  to  Invigorate  organ  procurement 
and  distribution  in  this  country.  (See 
Sen.  Rep.  No.  530, 101st  Cong.,  2nd 
Sess.  19-22  (1990).)  It  charged  the 
Department  with  the  difficult  task  of 
articulating  standards  that  would 
produce  such  results,  while,  at  the  same 
time,  taking  into  account  diverse, 
sometimes  competing,  factors.  We 
beheve  that  the  threshold  of  75  percent 
of  the  national  mean  provides  a 
reasonably  liberal  criterion  that  reflects 
the  state-of-the-art  on  an  ongoing  basis, 
is  based  on  the  experience  of  peers  for 
a  comparable  population  base,  and  best 
implements  the  statute. 

We  are  especially  concerned  about  the 
few  OPOs  that  operate  in  a  United 
States  (U.S.)  commonwealth  or  U.S. 
territory  or  in  a  State  that  is  not  part  of 
the  contiguous  continental  U.S.  For 
example,  most  OPOs  arrange  for  the 
transplant  surgeons  or  members  of  the 
transplant  team  to  retrieve  an  organ  that 
is  to  be  used  in  a  transplant  they  will 
perform.  Generally,  air  transportation ' 
among  the  continental  States  is 
adequate  for  organ  retrieval  and 
transportation  to  a  viable  recipient.  But, 
in  a  noncontiguous  State,  territorj',  or 
commonwealth,  this  can  present  a 
preservation  problem.  Notifying  and 
assembling  a  team  to  fly  long  distances 
to  the  site,  retrieve  the  organ  or  organs 
and  return  to  the  transplant  center  is 
very  time  consuming  and,  especially  in 
the  case  of  hearts  and  livers,  may  not  be 
practical.  We  believe  the  criteria  to  be 
met  in  the  primary  performance 
standard  could  create  a  potential 
hardship  for  these  noncontiguous, 
geographically  liinited  areas  because 
organ  preservation  technology  currently 
is  not  adequate  to  maintain  organ 
viability  for  the  time  required  to 
transport  the  organ  to  a  recipient. 
Therefore,  we  have  established  a 
different  performance  standard  for  these 
areas,  which  is  discussed  later  in  this 
preamble.  At  the  present  Gme,  we  are 
aware  that  Hawaii  and  Puerto  Rico,  for 
example,  would  meet  this  exception. 

In  simimary,  any  OPO  (except  one 
located  in  a  noncontiguous  U.S.  State,  a 
U.S.  territory,  or  the  Commonwealth  of 
Puerto  Rico)  that  does  not  meet  the 


primary  performance  standard  will  lose 
its  designation  without  an  opportunity 
to  submit  a  corrective  action  plan.  We 
will,  however,  notify  the  OPO  of  its 
failure  to  meet  the  primary  performance 
standard  and  provide  a  30-day  period 
for  the  OPO  to  correct  any  erroneous 
information  that  it  may  have  submitted 
that  is  relevant  to  the  determination.  If 
loss  of  designation  were  to  occur, 
however,  an  OPO  can  appeal  the 
decision  imder  the  appeal  provision  at 
paragraph  (c)  of  §485.311 
("Terminations.").  We  will  advise  all 
OPOs  of  the  performance  numbers 
applicable  to  1994  and  succeeding  years 
as  soon  as  the  data  are  available.  Also, 
we  will  reevaluate  this  rule  vdthin  2     • 
years  after  it  becomes  effective  to 
determine  whether  the  standard  should 
be  adjusted. 

Comment:  One  commenter  stated  that 
we  should  use  two  standard  deviations 
from  the  mean  as  the  statistical  basis  for 
adopting  the  AOPO  performance 
threshold  instead  of  75  percent  of  the 
national  mean  for  per  capita  organ 
recovery  in  four  of  the  five  AOPO 
performance  categories.  He  suggested 
that  his  alternative  is  a  better  approach 
to  accounting  for  variation. 

Response:  We  believe  that  the 
proposal  to  set  the  threshold  at  75 
percent  of  the  mean  is  superior  to  the 
two  standard  deviations  alternative.  We 
note  that  statistically,  thresholds  set  at 
two  standard  deviations  would  capture 
95  percent  of  a  normal  distribution. 
Thus,  setting  the  performance  standard 
at  this  level  would  result  in  95  percent 
of  the  OPOs  making  the  criteria  and  5 
percent  not  making  the  criteria 
regardless  of  how  poorly  or  how  well 
these  OPOs  were  performing.  In  other 
words,  the  lowest  producing  OPO 
would  be  automatically  subject  to 
termination  each  rating  period,  even  if 
it  were  operating  productively  and 
effectively. 

By  setting  the  performance  threshold 
at  75  percent  of  the  mean,  we  will 
identify  all  those  OPOs  that  are 
performing  significantly  below  the 
national  average.  It  may  be  that  all  OPOs 
will  perform  at  or  above  the  standard  in 
any  given  period.  On  the  other  hand,  if 
any  OPOs  are  not  performing  at  least  the 
75  percent  level,  these  will  be  identified 
and  we  can  try  to  determine  whether  the 
standard  needs  revision  or  the  OPOs' 
operations  need  scrutiny. 

Comment:  One  commenter 
recommended  adding  &  sixth  standard 
to  the  AOPO  list.  The  additional 
standard  suggested  is  the  mean  number 
of  organs  per  donor. 

Response:  We  recognize  that  the  mean 
number  of  organs  per  donor  is  a 
valuable  performance  standard,  and  we 
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have  established  a  iBeasuresient  of 
orgfuis  p«r  doaor  as  a  separate  standard 
as  discussed  above. 

CoimnenL  Several  nnmawntefs  noted 
that,  in  Atetxy,  there  may  be  same  merit 
to  the  proposa]  of  basing  perfbnnance 
criteria  on  the  ratio  of  bnspital  deaths, 
as  proposed.  However,  most  noted  that 
additional  study  is  necessary  before 
implementing  such  a  stand»d. 

Response:  We  agree  that  additional 
stixiy  is  necessary  before  proceeding 
with  this  idea.  We  do  not  have  sufficient 
data  to  determine  appropriate  rados. 
Moreover,  none  of  the  commenters 
offered  information  that  would  identify 
the  current  ratio.  Consequently,  we  are 
not  proceeding  with  this  proposal  at  this 
time. 

Comment  Two  commenters 
recommended  that  we  develop  a 
performance  criterion  based  on  the 
volume  of  referrals  brought  to  firuition. 
They  believe  this  would  be  a  true 
measure  of  an  OPO's  effectiveness 
without  depending  on  measures  such  as 
service  area  size  and  population  served. 

Response:  There  are  currently  no  data 
from  which  to  determine  the 
appropriate  threshold  fcH'  such  a 
criterion.  Therefore,  we  have  not 
adopted  this  suggestion. 

Comment:  Some  commenters  noted 
that  a  hospital  is  not  required  to  enter 
into  an  agreement  with  the  OPO 
designated  for  its  area.  They  said  that 
failure  of  hospitals  to  participate  with 
the  OPOs  designated  for  their  respective 
areas  creates  difficulties  for  OPOs  in 
meeting  perfmrnanGe  criteria,  especially 
those  proposals  based  on  population 
serviced.  The  commenters  suggested 
that  each  hospital  be  required  to 
participate  with  the  OPO  designated  for 
its  area.  Alternatively,  they  suggested 
that  performance  criteria  he  adjusted  to 
consider  only  the  hospitals  and  the 
population  actually  being  serviced  by 
the  OPO  rather  than  the  entire  service 
area. 

Response:  The  purpose  of  the 
proposed  rule  was  to  seek  public 
comment  on  the  Department's  proposals 
to  implement  various  legislative 
amendments  concerning  OPO  issues, 
primarily  those  regarding  the  definition 
of  "service  area."  We  did  not  intend  to 
open  for  comment  areas  of  longstanding 
poUcy.  such  as  the  pohcy  that  pCTmits 
a  hospital  to  have  an  agreement  with 
any  designated  OPO,  not  just  the  one 
designated  for  its  area. 

We  received  several  comments  on  this 
issue,  however,  in  which  commenters 
expressed  strong  sentiment  that  a 
hospital  be  required  to  h?ve  an 
agreement  only  with  the  designated 
UPO  in  its  particular  service  area. 
Similarly,  we  received  letters  expressing 


strong  support  for  the  current  policy. 
Possible  policies  with  regard  to  hospital 
affiliation  with  a  designated  OPO 
include  the  following: 

•  A  hospital  must  affiUate  with  the 
OPO  in  its  service  area. 

•  A  hospital  must  affiliate  with  some 
OPO. 

•  A  hospital  may  affiliate  only  with 
the  OPO  in  its  service  area,  but  is  not 
required  to  affiliate. 

•  A  ho^ital  may  affiliate  with  any 
OPO,  but  is  not  required  to  affibate. 

In  a  system  in  which  success  is  based 
largely  on  goodwill  between  hospital 
and  OPO  personnel,  the  most  finable 
poUcy  is  likely  to  produce  the  most 
donors.  Therefore,  it  seems,  the  Federal 
policy  should  be  the  one  which  allows 
hospitals  to  affiliate  with  the  C^Os  of 
their  choice  without  requiring 
affiliation.  That  poUcy  is  currently  in 
effect.  Commenters  are  requested  to 
provide  any  evidence  that  shomrs  that 
the  continuatian  of  this  pohcy  would 
have  a  detrimental  efiect  on  organ 
donation. 

As  noted  above,  an  OPO  may  provide 
dociunentation  to  us  that  may  justify 
use  of  an  adjustmrait  to  compensate  for 
a  lower  population  base  caused  by 
hospital  affiliation  with  another  OPO  for 
purposes  of  determining  its  comphance 
with  the  performance  standards. 

Comment:  One  ccmmenter  expressed 
concern  that  performance  criteria  could 
result  in  potential  donor  families  being 
subject  to  undue  pressiue  to  donate 
merely  for  the  OPO  to  make  the  grade, 
resulting  in  a  negative  impact  on  organ 
procurement  nationally. 

Response:  We  do  not  believe  that  the 
famiUes  of  potential  donors  should  be 
subject  to  undue  pressure  from  OPOs. 
We  believe  that  OPO  staff  are  sensitive 
to  the  seriousness  of  the  donor  question 
in  their  behavior  with  potential  donors. 
Therefore,  we  do  not  expect  to  find  that 
OPOs  will  respond  inappropriately  to 
the  fjerformance  standards.  Should  we 
encounter  such  a  problem,  we  will  take 
necessary  action  to  correct  the  situation, 
such  as  the  development  of  additional 
standards  that  measure  the 
approp-iiateness  of  an  OPO's  practices  in 
initiating  a  request  for  organ  donation. 

Comment:  Two  commenters  noted 
that ,  because  of  the  special 
transportation  circumstances  inherent 
in  their  isolation  from  the  n>ainland 
U.S.,  papulation  limitations,  and  the 
availability  of  special  surgical  skills,  an 
OPO  in  Hawaii  would  not  be  able  to 
meet  the  qualification  or  performance 
requirements.  They  requested  that  an 
exception  to  the  criteria  be  granted  for 
the  OPO  in  Hawaii. 

Response:  We  acknowledge  that   ' 
spocial  circum.5tances  prevent  OPOs 


such  as  those  in  Hawaii  and  Puerto  Rico 
from  meeting  many  of  the  proposed 
qualification  and  perfonnaowe  criteria. 
As  mentioned  earlier,  most  transplant 
teams  smd  in  their  own  surgeons  to 
retrieve  organs.  Therefore,  we  have 
established  an  exception  to  the 
standards  for  OPOs  operating  in  certain 
geographically  limited  areas  to  take  into 
account  their  imique  circumstances. 
The  service  area  and  performance 
standards  that  those  OPOs  that  are  not 
part  of  the  contiguous  U.S.,  such  as 
Hawaii  and  Puerto  Rico,  must  meet  to 
be  designated  are  as  follows: 

•  They  must  enter  into  a  working 
relationship  with  any  hospital  or 
transplant  center  in  their  respective 
service  areas  that  requests  a  working 
relationship. 

•  Beginning  January  1, 1996,  they 
must  meet  a  standard  of  50  percent  of 
the  national  average  of  all  OPOs  for 
kidney  procurement  per  million 
population  and  for  kidney 
transplantation  per  million  population. 
(NOTE:  They  must  meet  all  statutory 
requirements  for  OPOe  except  that  we 
may  give  them  a  different  service  area 
and  performance  standard.) 

In  developing  this  standard,  we 
beUeve  there  is  no  reason  to  exempt 
these  OPOs  from  requirements  related  to 
operating  an  efficient  and  effective  OPO. 
It  should  be  noted,  however,  that  while 
this  standard  was  selected  arbitrarily, 
we  beUeve  it  to  be  reasonable  for  these 
OPOs  to  perform  at  least  half  as  well  as 
the  national  mean  in  recovering  and 
transplanting  kidneys.  There  may  be 
other  areas  besides  Hawaii  and  Puerto 
Rico  with  similar  limitations.  Public 
comments  are  invited  on  whether  other 
areas  should  be  exempted  or  provided 
lower  numerical  standards  as  well. 

Comment:  One  commenter,  an  OPO 
that  was  formed  through  the 
consolidation  of  six  former  hospital- 
based  OPOs,  said  that  established  and 
new  OPOs  should  be  subject  to  the  same 
performance  criteria. 

Response:  In  part,  we  agree  with  this 
commenter.  If  an  OPO  is  the  result  of  a 
merger  of  two  or  more  previously 
designated  OPOs,  the  performance 
standards  in  §485.306  will  be  applied, 
but  the  entity  can  satisfy  it  by 
combining  the  figures  for  the  merged 
entities.  We  w^ill  not,  however,  apply 
such  performance  standards  to  a  totally 
new  organization  that  has  no  previous 
record  until  its  first  redesignation  cycle, 
since  it  will  have  developed  no  track 
record  and  will  have  had  no  start-up 
period.  Rather,  we  will  apply  the 
qualifying  criteria  in  §485.304  to  the 
organization. 

Comment:  Some  commenters 
expressed  concern  with  the  effective 


date  of  the  performance  standards.  They 
said  that  application  of  these  rules  at  the 
next  redengnation  period  would 
constitute  "retrospective  rulemaking," 
since  OPOs  would  not  have  had  an 
opportunity  to  alter  their  practices  to 
meet  the  standards.  Some  commenters 
recommended  delaying  application  for 
at  least  12  months  after  publication; 
others  believed  OPOs  should  not  be 
held  accountable  for  the  revised 
standards  until  at  least  2  years  after 
pubUcation,  that  is,  until  their  second 
redesignation  period. 

Response:  In  discussing  the  qualifying 
and  performance  standards  at  various 
points  elsewhere  in  the  preamble,  we 
have  set  forth  the  criteria  and  rationale 
for  establishing  such  policies.  In  doing 
so,  we  are  cognizant  of  the  concerns 
expressed  by  the  commenters  regarding 
having  an  adequate  opportimity  to 
become  comphant  with  the  new  rules. 
To  that  end,  in  both  the  qualifying 
criteria  and  performance  standards,  we 
have  established  implementation  dates 
to  remove  concerns  about  "retrospective 
rulemaking."  That  is,  the  new  standards 
will  not  apply  until  the  1996 
redesignation  cycle.  We  believe  this 
addresses  adequately  the  commenters' 
concerns  about  an  OPO's  ability  to  be  in 
compliance  with  the  new  standards  at 
the  time  of  redesignation. 

Section  485.307  ("Failure  To  Meet 
Requirements.") 

Comment:  One  commenter  said  that 
we  should  not  terminate  an  OPO 
regardless  of  performance  standards. 
The  commenter  beheved  that  this  would 
leave  an  area  without  a  functioning  OPO 
and  that  an  inefficient  OPO  is  better 
than  no  OPO  at  all. 

Response:  We  believe  that  an  OPO 
that  does  not  meet  the  primary 
performance  standard  should  not  be 
redesignated.  This  action  would  not 
result  in  no  OPO  service  in  the  area; 
rather,  we  think  that  it  is  likely  that  at 
least  one  qualified  entity  would  file  for 
the  area  during  an  open  area 
announcement.  Even  if  no  competing 
qualified  OPO  applies  for  the  area, 
hospitals  could  receive  OPO  services  by 
entering  into  an  agreement  with  any    - 
designated  OPO. 

Comment:  Several  commenters 
expressed  concern  with  the  proposed 
changes  that  would  delete  the  current 
provision  that  provides  for  a  reasonable 
opportunity  for  an  OPO  that  does  not 
meet  the  requirements  to  correct  the 
deficiency.  The  commenters  stated  that 
they  believe  that  an  opportunity  for 
correction  and/or  explanation  of  the 
variation  rather  than  not  redesignating 
an  OPO  would  result  in  more  efficient 
operation. 


Response:  The  regulations  (§  485.307) 
state  that,  if  the  OPO  does  not  meet  the 
requirements  in  §§  485.304  and  485.305 
and  the  primary  performance  standard 
at  the  time  of  recertification,  we  may 
terminate  the  OPO.  We  are  not  required 
to  terminate  the  agreement  of  an  OPO 
not  meeting  the  standards.  As  we  stated 
above,  we  intend  to  consider  only  our 
primary  performance  standard  and  the 
statutory  criteria  as  a  mandatory 
prerequisite  for  designation  or 
redesignation.  An  OPO  not  meeting 
other  performance  standards  will  be 
given  an  opportunity  to  present  an 
explanation  for  the  situation  and  to 
submit  a  corrective  action  plan  for 
meeting  the  standards  in  the  future.  In 
addition,  OPOs  not  meeting  the  primary 
performance  standard  will  have  30  days 
in  which  to  correct  any  information  that 
may  be  erroneous. 

Open  area  notification  would  be  made 
at  each  OPO's  recertification  time.  We 
envision  that,  in  those  cases  where  an 
OPO  has  not  met  the  standards,  its 
explanation  and  corrective  action  plan 
would  be  considered  along  with  the 
qualifications  of  any  other  OPO 
interested  in  the  open  area.  Failure  to 
redesignate  the  current  OPO  would 
result  in  those  cases  in  which  we 
determine  that  the  ciurent  OPO  does  not 
meet  the  applicable  requirements. 

Section  485.309  ("Changes  in 
Ownership  or  Service  Area. ") 

Comment:  One  commenter  did  not 
understand  the  addition  of  §485.309, 
because  he  was  under  the  impression 
that,  l^  law,  an  OPO  must  be  a 
nonprofit  organization,  and  we 
mentioned  partnerships  and  sole 
proprietorships. 

Response:  Section  371(b)(l)(A}  of  the 
Pubhc  Health  Service  Act  requires  an 
OPO  to  be  a  "nonprofit  entity."  Current 
regulations  at  § 485.304(a)  define  that  to 
mean  "a  nonprofit  entity  that  is  exempt 
from  Federal  income  taxation  under 
section  501  of  the  Internal  Revenue 
Code  of  1986'.  Section  501(a)  of  the  tax 
law  addresses  primarily  corporations, 
although  other  forms  of  organizations 
are  included.  Since  the  problems 
intended  to  be  addressed  by  proposed 
§  485.309(a)  have  resulted  principally 
from  corporate  mergers  and 
consolidations,  we  believe  the  language 
in  the  proposed  rule  on  proprietorships 
and  partnerships  is  unnecessary. 
Therefore,  this  interim  final  rule 
addresses  only  mergers  and 
consolidations. 

Comment:  One  commenter  felt  that 
mergers  should  be  given  priority  over 
other  proposals  for  a  service  area. 
Response:  We  do  not  beheve  we 
should  categorically  prefer  one  type  of 


appUcation  over  another,  depending 
upon  whether  the  applicant  has  merged 
or  consoUdated.  The  determination  as  to 
which  OPO  is  designated  depends  upon 
a  demonstration  that  the  OPO  meets  the 
applicable  requirements  set  forth  in 
regulations.  At  §485.308  ("Designation 
of  one  OPO  for  each  sen-ice  area."),  we 
have  described  the  criteria  we  will  use 
when  more  than  one  OPO  appfies  for  a 
service  area. 

■  Section  485.311  ("Terminations.") 

Comment:  We  specifically  invited 
comment  on  the  proposal  to  designate 
an  OPO  whose  agreement  was 
terminated  if  we  find  that  the  cause  for 
the  termination  has  been  removed,  if  we 
are  satisfied  that  it  is  not  Ukely  to  recur, 
and  if  no  other  OPO  has  been 
designated  for  the  service  area.  One 
commenter  said  that  we  should  avoid 
termination,  but  that,  if  it  is  necessar>', 
"reinstatement"  should  not  be  an 
option.  The  commenter  believes  that  the 
area  should  revert  to  "open  area"  status. 
Response:  When  an  OPO's  agreement 
with  us  is  terminated,  the  service  area 
does  revert  to  an  "open  area."  If  the  area 
is  an  open  area  (that  is,  no  other 
qualified  OPO  has  been  designated  for 
it),  the  terminated  OPO  can  present 
evidence  that  the  cause  for  the 
termination  has  been  removed,  and  if 
the  OPO  meets  all  requirements  for 
designation,  we  befieve  that  the  OPO 
could  be  designated. 

Comment:  One  commenter  said  that 
in  the  case  of  termination,  public  notice 
should  not  be  made  until  the  OPO  has 
been  through  the  appeal  process  and  the 
determination  to  terminate  has  been 
upheld. 

Response:  As  we  pointed  out  above, 
we  intend  to  apply  the  existing  appeal 
process  at  part  498  to  termination  of  the 
OPO's  agreement  with  us.  It  is  our 
policy  that  a  termination  is  treated  as 
final  despite  any  appeal  filing. 
Therefore,  we  will  issue  notice  of  the 
termination  effective  with  the  date  of 
the  termination. 

Appeal  proceedings  can  take  several 
years  to  complete.  We  beheve  that  it  is 
necessary  to  expeditiously  issue  a  notice 
of  open  area  and  begin  the  process  of 
securing  a  qualified  OPO  for  the  ser\ice 
area  as  soon  as  possible. 

Comment:  Several  commenters 
objected  to  the  deletion  of  the  current 
§  485.307(b),  which  provides  for  an 
appeal  under  part  498  ("Apjjeals 
Procedures  for  Determinations  that 
Affect  Participation  in  the  Medicaro 
Program")  of  this  chapter  when  an 
OPO's  agreement  with  us  is  terminated. 
They  believe  that  an  appeal  proceeding 
must  be  included  not  only  for 
termination  based  on  failure  to  mee; 
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requirements,  bot  also  on  service  area 
detetminalians. 

Response  Ahfaougii  we  proposed 
deleting  the  a|^ai  langtia^  at 
§  485.307(bK  vre  also  pkioposed  placing 
identical  language  at  ^485JBll(c)  oo 
tenainatioQ.  These  appeal  proceedings 
are  siiailar  for  aU  disputes  involving 
entitres  participating  in  Medicare  and 
Medicaid,  not  just  OPOs.  Generally, 
they  provide  for  an  independent 
determination  based  on  a  written  and 
oral  presentation  of  evidence.  Appeals 
on  service  area  determinations  will  be 
included  in  such  appeal  proceedings. 

Comment:  One  commenter  suggested 
that  the  period  in  which  to  appeal  a 
determinatioD  should  be  90  days. 

Response:  As  noted  above,  we  believe 
that  the  existing  procedures  for 
termination  of  participation  in  Medicare 
and  Medicaid  should  be  applicable  to 
OPOs  as  well.  These  procedures  provide 
for  60  days  in  which  to  file  an  appeal. 

IV.  Provisions  of  this  Interim  Final  Rule 
with  Comment 

We  are  adc^ting  as  final  the  proposed 
regulations  which  we  published  on  \une 
21.  1991.  in  the  Federal  Register  (56  PR 
28513).  with  the  following  changes. 

•  We  clarify  the  language  at 

§  482.12(c)(SHii).  which  sets  forth 
participation  in  the  OPTN  as  one  of  the 
Medicare  conditions  of  participation  for 
hospitals,  to  be  consistent  with  the 
language  at  §  485.305.  which  sets  focth 
participatioo  in  the  OPTN  as  one  of  the 
Medicare  conditions  for  coverage  of 
OPOs. 

•  In  §  485.302,  we  have  shortened  the 
definitions  of  certification  or 
recertification  and  open  area.  We  have 
moved  some  of  the  provisions  that  had 
appeared  in  these  definitions  in  the 
proposed  rule  to  other  appropriate 
sections  of  the  subpart.  We  shortened 
the  definitioo  of  interim  designation 
period  and  moved  it  to 

§  485.303(e)i3)(ii)  of  the  interim  final 
rule.  We  also  have  clarified  the 
definition  of  designation  or 
redesignation  by  citing  the  statutory 
basis  for  payment  of  organ  procurement 
costs  under  Medicare  and  Medicaid.  We 
clarify  the  use  of  these  terms,  by  adding 
that  de«gnation  and  redesignation  are 
used  interchangeably  except  when 
otherwise  specifically  indicated. 

•  We  have  revised  §485.303  to  add 
clarity,  improve  its  readability,  and  to 
specify  that,  to  be  initially  designated  as 
an  OPO,  an  oiganization  must  be 
certified  as  a  qualified  OPO.  This 
addition  reflects  section  1138(bXl)(A)  of 
the  Act.  M^iich  establishes  certificatioo 
or  recertification  as  one  of  several 
prerequisites  for  designation.  \n 
addition,  we  h3\'e  included  in  §  48S.303 


provisions  that  had  been  included 
under  §  485.302  ("Definitioas")  in  the 
proposed  rule.  That  is,  we  specify  that 
redesignation  must  occur  at  least  every 
2  years  and  be  completed  before  the  end 
of  an  existing  designation  period.  With 
regard  to  interim  designations,  we 
specify  that  the  interim  period  does  not 
exceed  60  days  after  the  normal 
designation  period  has  e.xpired.  We 
have  also  raade  the  following  changes; 
— Proposed  paragraph  (e)  of  §485.303 
specified  that  an  OPO  must  obtain 
HCFA  approval  before  entering  into 
any  change  of  ownership,  assignment, 
merger,  consoKdation,  or  change  in  its 
service  area,  hi  this  interim  final  rule, 
we  have  removed  the  reference  to 
assigmnent  because  we  believe 
assignment  does  not  occur  in  the  OPO 
context. 
— We  have  added  the  clarifying  phrase 
"for  organ  procurement  services 
attributable  to  that  OPO"  in  the 
sentence  at  proposed  §485.303(0  in 
which  we  state  that,  if  an  OPO's 
agreement  is  terminated,  payment 
will  not  be  made  for  services 
furnished  on  or  after  the  effective  date 
of  termination.  (In  this  Interim  final 
rule  that  provision  is  designated  as 
§485.303(c).l 
— We  have  clarified  proposed 

§  485.303(f)(5j  (§  485.303(c)(5>  in  the 
interim  final  nde)  by  adding  the 
phrase  "as  Medicare  payment  for 
organ  recovery  fees".  Section 
485.303(c)(5)  requires  OPOs  to  agree 
to  pay  to  us  amoiuits  that  have  been 
paid  by  us  to  transplant  hospitals  as 
Medicare  payment  for  organ  recovery 
fees  and  that  are  determined  to  be  in 
excess  of  the  reasonable  cost  of  the 
services  provided  by  the  OPO. 
•  We  have  made  the  following 
changes  to  §  485.304: 
— We  have  revised  proposed 

§  485.304{d)  to  improve  its  read^ility 
and  to  provide  that,  for  designations 
in  1996  and  thereafter,  an  OPO's 
service  area  must  ixu:lude  an  entire 
State  or  the  OPO  must  procure  organs 
from  an  average  of  at  least  24  donors 
per  calendar  year  in  Lbe  2  years  before 
the  year  of  designation.  We  provide 
for  die  phasing  in  of  this  requirement 
and  specify  that  before  )anuary  1, 
1996,  an  entity  mu^st  demonstrate  that 
the  service  area  has  the  potential  to 
produce  50  doruws  per  calendar  year. 
We  provide  an  OPO  operating  in  a 
noncontiguous  U.S.  State,  a  U.S. 
territory,  or  a  U.S.  commonwealth, 
such  as  Hawaii  or  Puerto  Rico,  with 
a  specihed  ahemative  standard 
begiiming  |anuary  1, 1996.  We  also 
provide  that  if  an  entity  has  not 
previously  operated  as  a  Medicare- 


certified  OPO,  it  nrust  demonstrate 
that  h  can  procure  organs  from  at  least 
50  potential  doiKH^  per  calendar  year. 
These  changes  have  been  discussed  in 
section  in  of  this  preamble. 

— In  §  485.304(»>,  we  changed  the 
requirement  that  OPOs  have  a  system 
"to  allocate  organs  equitably  among 
transplant  centers  and  patients"  by 
"eliminating  the  words  "centers  and". 
This  is  consistent  with  section 
371(b;(3KE)  of  the  Public  Health 
Service  Act. 

— In  the  proposed  rule.  §485.304(r) 
reads  that  an  OPO  must:  "Assure 
appropriate  tests  consistent  with 
OPTN  standards  and  CDC  guidelines 
are  performed  to  pre\-ent  the 
acquisition  of  organs  that  are  infected 
with  the  etiologic  agent  for  acquired 
immune  deficiency  syndrome."  We 
have  revised  it  (and  designated  it  as 
§  485. 304{sJl  to  refer  specifically  to 
OPTN  rules  and  to  the  CDC  guidelines 
on  solid  organ  donations.  This 
amendment  to  the  proposed  rule  does 
not  change  its  substance. 

— In  order  to  enable  us  to  verify  an 
OPO's  compliance  with  the 
performance  standards,  we  have 
added  paragraph  (t)  to  §485.304.  It 
requires  OPOs  to  submit  accurate  data 
to  us  within  15  days  following  the 
end  of  a  calendar  year  (unless 
otherwise  notified),  giving 
information  on  the — 

-•-Population  of  designated  service  areas 
based  on  tbe  most  recent  U.S.  Bureau 
of  the  Census  data; 

+  Number  of  actual  organ  donors; 

+  Number  of  kidneys  procured; 

■*■  Number  of  kidneys  transplanted; 

■f  Number  of  extrarenal  organs  by  type 
procured;  aiui 

■*■  Number  of  extrarenal  organs^ 
transplanted. 

•  We  are  making  the  following 
changes  to  proposed  §485.305: 

— As  discussed  in  section  lU  of  this 
preamble,  we  are  defining  "rules  of 
the  OPTN"  rather  than  "rules  and 
requirements  of  the  OPTN." 

— We  are  removii^  the  sentence  that 
reads  "In  order  to  be  binding  on 
hospitals  participating  in  Medicare  or 
Medicaid,  the  Secretary  must  have 
given  formal  approval  to  the  rule  or 
requirement"  That  statement  is 
unnecessary.,  given  our  definition  of 
"rules  of  die  OPTN." 

•  As  discussed  in  secticm  III  of  this 
preamble,  we  are  revising  proposed 

§  485.306  to  do  the  following: 
— Specify  the  performance  standards 
that  OPOs  must  meet  before  January 
1 ,  1996.  The  standards  are  those 
currently  set  forth  at  §485.306  (a)(1) 
and  (a)(2). 


— Set  forth  perldnnance  standards 
(described  in  section  ni  of  this 
preamble)  that  OPOs  must  meet 
bieinning  January  1.  1996. 

— Add  that,  for  the  purpose  of 
measuring  adherence  to  the 
performance  standards,  organs 
removed  en  bloc  and  transplanted  en 
bloc,  are  counted  as  a  single  organ. 

— Permit  submission  by  the  OPO  of 
docinnentation  to  justify  the  use  of  an 
adjustment  to  compensate  for  a 
reduced  population  base. 

— Grant  an  exception  from  some  of  the 
performance  standards  to  OPOs 
operating  outside  the  contiguous  U.S. 
SecticMi  485.306  cttntinues  to  require 

that  each  OPO  enter  into  a  working 

relationship  with  any  hospital  or 

transplant  center  in  the  OPO's  service 

area  that  requests  a  working 

relationship. 

•  At  §  485.308(a),  we  are  inserting, 
with  a  minor  revision,  the  language  that, 
in  the  proposed  rule,  appeared  in  the 
definition  for  "open  area"  at  §  485.302. 
In  the  third  sentence,  we  replaced 
"terminate  an  OPO  immediately"  with 
"terminate  an  OPO's  agreement  with  ' 
HCFA  immediately".  This  reflects  that  it 
is  the  agreement  that  is  terminated. 

•  We  are  restructuring  §  485.309  for 
ease  of  reference. 

•  In  addition  to  the  above  changes, 
minor  editorial  dianges  (that  do  not 
change  die  substance)  have  been  made 
for  clarification. 

V.  Regulatory  Impact  Statement 

Consistent  with  the  Regidatory 
Flexibility  Act  (RFA)  (5  U.S.C  601 
through  612).  we  prepare  a  regulatory 
flexibility  analysis,  unless  the  Secretary 
certifies  that  an  interim  final  rule  with 
comment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  all  organ  procurement 
organizations  are  considered  to  be  small 
entities. 

Also,  section  1 102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  an  interim 
final  rule  with  comment  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1 102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  interim  final  rule  %vith  comment 
sets  forth  changes  required  by  Public 
Law  100-607  and  PubUc  Law  101-616. 
Originally,  section  402  of  Public  Law 
.IOIt-607  revised  section  371  of  the 


Public  Health  Service  Act  (42  U.S,C 
273)  to  require  the  service  area 
encompassed  by  an  entity  to  be  large 
enough  that  the  OPO  could  reasonably 
e?q>ect  to  procure  organs  from  not  less 
than  50  donors  each  year.  This  change 
would  have  resulted  in  a  substantial 
number  of  existing  OPOs  failing  to  meet 
this  requirement.  Public  Law  101-616 
amended  the  Pubhc  Health  Service  Act 
to  require  an  OPO  to  have  a  defined 
service  area  that  is  of  sufficient  size  to 
ensure  maximum  effectiveness  in  the 
procurement  and  equitable  distribution 
of  organs. 

We  expect  that  the  implementation  of 
the  other  provisions  of  this  interim  final 
rule  with  comment  may  cause  some 
OPOs  to  accrue  some  additional  costs. 
For  example,  new  §  485.304(r)  of  the 
regulation  will  require  an  OPO  to  ensure 
that  tests  are  performed  on  sera  from 
prospective  organ  donws  to  prevent  the 
acquisition  of  organs  that  are  infected 
with  the  etiologic  agent  for  AIDS.  We 
believe,  however,  that  any  additional 
costs  are  minimal  compared  to  the 
improvement  these  provisions  will  have 
on  the  quality  of  health  care  for  organ 
recipients. 

We  have  determined,  and  the 
Secretary  certifies,  that  this  interim  final 
rule  with  comment  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities.  Also,  OPOs 
(independent  and  hospital-based)  are 
not  considered  small  rural  hospitals 
since  OPOs  generally  service  large 
geographical  areas.  Therefore,  a 
regulatory  flexibility  analysis  under  the 
RFA  and  a  rural  impact  analysis  imder 
section  1102(b)  of  the  Act  are  not 
required. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

VI.  Information  Collection 
Requirements 

Regulations  at  §§485.303  (c)(2),  (c)(4). 
(c)(7),  and  (c)(8),  at  §§485.304  (d),  (o). 
(p),  and  (t),  at  §§  485.305,  485.306, 
485.309(a),  and  at  §§485.311  (a)(1)  and 
(e)  contain  information  collection  and 
recordkeeping  requirements  that  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  The  information 
collection  requirements  concern 
quantifiable  data  for  submission  to  us 
that  document  an  OPO's  statement  that 
its  service  area  is  of  sufficient  size  to 
ensure  maximum  effectiveness  in  the 
procurement  and  equitable  distribution 
of  organs,  and  that  either  includes  an 
entire  metropohtan  statistical  area  or 
does  not  include  any  part  of  such  an 


area.  Pubfic  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  4,206  hours  per  submission.  A  notice 
will  be  published  in  the  Federal 
Register  after  approval  is  obtained. 

VII.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "DATES" 
section  of  this  preamble,  and,  if  we 
proceed  with  a  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities,  Health 
maintenance  organizations  (HMO), 
Health  professions.  Kidney  diseases. 
Laboratories,  Medicare.  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  X-rajrs. 

42  CFR  Part  482 

Hospitals,  Medicaid,  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  485 

Health  facilities,  Medicare.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  chaptef  IV  is 
amended  as  follows: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  U — Conditions  for  Coverage  of 
Supplters  of  End-Stage  Renal  Disease 
(ESRD)  Services 

A.  Part  405,  subpart  U,  is  amended  as 
set  forth  below: 

1 .  The  authority  citation  for  subpart 
U,  part  405  is  revised  to  read  as  follows: 

Authority:  Sacs.  1102, 1138, 1861, 1862ia). 
1871, 1874,  and  1881  of  the  Social  Security 
Act  (42  use.  1302, 1320b-8,  1395x, 
1395y(a).  1395hh,  1395kk,aiid  1395ir), 
unless  otherwise  noted. 

2.  In  §405.2163,  the  introductory  text 
is  repubHshed  and  paragraph  (11  is 
revised  to  read  as  follows: 

§405.2163    CondMon:  Minimal  service 
requirements  for  a  renal  dialysis  facility  or 
renal  dialysis  canter. 

The  facihty  must  provide  dialysis 
services,  as  well  as  adequate  laboratory-, 
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social,  and  dietetic  services  to  meet  the 
needs  of  the  ESRD  patient. 

•  *        •        *        • 

(0  Standard:  Participation  in  recipient 
registry.  The  dialysis  facility  or  center 
participates  in  a  patient  registry 
program  with  an  OPO  designated  or 
redesignated  under  part  485,  subpart  D 
of  this  chapter,  for  patients  who  are 
awaiting  cadaveric  donor 
transplantation. 

*  *        •        •        * 

3.  In  §  405.2170  introductory  text. 
"Renal  Transplantation  Center"  is 
revised  to  "renal  transplantation 
center". 

4.  In  §405.2171,  the  following 
changes  are  made: 

a.  In  paragraphs  (a)  and  (d)(1),  "Renal 
Transplantation  Center"  is  revised  to 
"renal  transplantation  center". 

b.  The  section  heading,  the 
introductory  text,  and  paragraph  (e)  are 
revised  to  read  as  follows: 

§405.2171  Condition:  Minimal  service 
requirements  for  a  renal  transplantation 
center. 

Kidney  transplantation  is  furnished 
directly  by  a  hospital  that  is 
participating  as  a  provider  of  services  in 
the  Medicare  program  and  is  approved 
by  HCFA  as  a  renal  transplantation 
center.  The  renal  transplantation  center 
is  under  the  overall  direction  of  a 
hospital  administrator  and  medical  staff; 
if  operated  by  an  organizational 
subsidiary,  it  is  imder  the  direction  of 
an  administrator  and  medical  staff 
member  (or  consmittee)  who  are  directly 
responsible  to  the  hospital  administrator 
and  medical  staff,  respectively.  Patients 
are  accepted  for  transplantation  only  on 
the  order  of  a  physician  and  their  care 
continues  under  the  supervision  of  a 
physician. 
***** 

(e)  Standard:  Organ  procurement.  A 
renal  transplantation  center  using  the 
services  of  an  organ  procurement 
organization  designated  or  redesignated 
imder  part  485,  subpart  D  of  this  chapter 
to  obtain  donor  organs  has  a  written 
agreement  covering  these  services.  The 
renal  transplantation  center  agrees  to 
notify  HCFA  in  writing  within  30  days 
of  the  termination  of  the  agreement. 

PART  482— CONDITIONS  OF 
PARTiaPATlON  FOR  HOSPITALS 

B.  Part  482  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  482 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102,  1138. 1814(a)(6). 
1861  (e),  (0.  (k).  (r),  (v)(l)(G),  (z).  and  (ee). 
1864.  1871, 1883. 1886, 1902(a)(30),  and 
1905(a)  of  the  Social  Security  Act  (42  U.S.C. 


1302,  1320t>-8, 1395f(a)(6).  1395x  (e),  (f),  (k), 
(r),  (v)(l)(G].  (z).  and  (ee).  1395aa.  1395hh, 
1395tt.  1395«vw.  1396a(a)(30).  and  1396(a)). 

2.  In  §  482.12,  the  introductory  text 
for  the  section  is  revised;  paragraph  (c) 
introductory  text  is  republished;  suid 
paragraph  (c)(5)(ii)  is  revised,  to  read  as. 
follows: 

§482.12    Condition  of  participation: 
Governing  body. 

The  hospital  must  have  an  effective 
governing  body  legally  responsible  for 
the  conduct  of  the  hospital  as  an 
institution.  If  a  hospital  does  not  have 
an  organized  governing  body,  the 
persons  legally  responsible  for  the 
conduct  of  the  hospital  must  carry  out 
the  functions  specified  in  this  part  that 
pertain  to  the  governing  body. 
***** 

(c)  Standard:  Care  of  patients.  In 
accordance  with  hospital  policy,  the 
governing  body  must  ensure  that  the 
following  requirements  are  met: 

***** 

(5)*    *    *      . 

(ii)  In  the  case  of  a  hospital  in  which 
organ  transplants  are  performed,  the 
hospital  must  be  a  member  of  the  Organ 
Procurement  and  Transplantation 
Network  (OPTN)  established  and 
operated  in  accordance  with  section  372 
of  the  Public  Health  Service  (PHS)  Act 
(42  U.S.C.  274)  and  abide  by  its  rules. 
The  term  "rules  of  the  OPTN"  means 
those  rules  provided  for  in  regulations 
issued  by  the  Secretary  in  accordance 
with  section  372  of  the  PHS  Act.  No 
hospital  is  considered  to  be  out  of 
compliance  with  section  1138(a)(1)(B)  of 
the  Act  or  with  the  requirements  in  this 
paragraph,  unless  the  Secretary  has 
given  the  OPTN  formal  notice  that  he  or 
she  approves  the  decision  to  exclude  the 
hospital  from  the  OPTN  and  has 
notified  the  hospital  in  writing. 


PART  485— CONDITIONS  OF 
PARTICIPATION  AND  CONDITIONS 
FOR  COVERAGE:  SPECIALIZED 
PROVIDERS  AND  SUPPLIERS 

C.  Part  485  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  485 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1138, 1861  (aa).  and 
(cc)  and  1871  of  the  Social  Security  Act  (42 
U.S.C.  1302. 1320b-8.  1395x  (aa)  and  (cc), 
and  1395hh). 

2.  The  heading  of  part  485  is  revised 
to  read  as  above. 

3.  Section  485.301  is  revised  to  read 
as  follows: 


§485.301    Basis  and  scope. 

This  subpart  sets  forth  the 
qualifications  and  requirements  an 
organ  procurement  organization  (OPO). 
must  meet  in  order  for  the  costs  of  its 
services  in  procuring  organs  for 
hospitals  to  be  payable  under  Medicare 
and  Medicaid.  Its  statutory  basis  is^ 
section  1 1 38(b)  of  the  Act. 

4.  In  §  485.302,  the  introductory  text 
for  this  section  is  republished,  the 
definition  of  seivice  area  is  revised,  and 
three  new  definitions  are  added  in 
alphabetical  order  as  follows: 

§485.302    Definitions. 

As  used  in  this  subpart,  the  following 
definitions  apply: 

Certification  or  recertification  means  a 
HCFA  determination  that  an  entity 
meets  the  standards  for  a  qualified  OPO 
at  §  485.303  of  this  subpart  and  is 
eligible  for  designation  if  it  meets  the 
additional  conditions  for  designation  at 
§§  485.304  and  485.305.  No  payment 
ensues  from  certification  alone. 

Designation  or  redesignation  means 
HCFA  approval  of  an  OPO  for  Medicare 
and  Medicaid  payment  purposes  luider 
section  1138(b)(1)(F)  of  the  Act.  The 
terms  are  used  interchangeably  except 
when  otherwise  specifically  indicated. 
***** 

Open  area  means  a  service  area  for 
which  HCFA  has  notified  the  public 
that  it  is  accepting  applications  for 
designation. 

***** 

Service  area  means  a  geographical 
area  of  sufficient  size  to  assure 
maximum  effectiveness  in  the 
procurement  and  equitable  distribution 
of  organs  and  that  either  includes  an 
entire  standard  metropolitan  statistical 
area  or  does  not  include  any  part  of 
such  an  area  and  that  meets  the 
standards  of  this  subpart. 
***** 

5.  In  §  485.303,  a  heading  is  added  to 
paragraph  (a),  paragraphs  (b)  and  (c)  are 
revised,  and  new  paragraphs  (d)  and  (e) , 
are  added,  to  read  as  follows: 

§485.303    Condition:  Organ  procurement 
organization  designations— general. 

(a)  Designation — a  condition  for 
payment.  *  *  * 

(b)  Requirements  for  designated 
status.  To  be  the  designated  OPO  for  a 
service  area,  an  entity  must  do  the 
following: 

(1)  Submit  to  HCFA  a  waitten 
application  for  designation,  using  the 
application  form  prescribed  by  HCFA. 

(2)  Be  certified  as  a  qualified  OPO. 

(3)  Participate  in  the  Organ 
Procurement  and  Transplantation 
Network  as  specified  in  §  485.305. 


(4)  Enter  into  an  agreement  with 
HCFA  that  meets  the  requiremeots  set 
forth  in  paragraph  (c)  of  this  section. 

(5)  Upon  its  initial  designation,  meet 
the  requirements  at  §  4B5.306(aK3)  or 
§485.306(b)(4j,  as  appropriate, 
concerning  worldng  relationships  with 
hospitals  or  transplant  centers.  During 
the  im'tial  designation  period,  the  OPO 
is  not  required  to  demonstrate 
comphance  with  §§  485.306(a)(1)  and 
(a)(2)  or  §485.306(bKl).  which  set  forth 
performance  standards  for  OPOs. 

(6)  To  be  redesignated  after  ah  initial 
designation  period,  comply  with  all  the 
requirements  of  this  subpart,  including 
those  at  §  485.306,  whidi  set  forth 
performance  standards  for  OPOs. 

(7)  Obtain  HCFA  approval  before 
entering  into  any  change  of  ownership, 
merger,  consoUdation,  or  change  in  its 
service  area  (see  §  485.309,  which  sets 
forth  requirements  concerning  approval 
for  changes  in  ownership  and  service 
area).  Failure  to  do  so  could  result  in 
termination. 

(c)  Agreement  with  HCFA.  An  OPO 
must  enter  into  an  agreement  with 
HCFA.  The  agreement  is  effective  upon 
submission  by  the  OPO  and  accept^ce 
by  HCFA,  but  may  be  terminated  by 
either  party.  If  an  OPO  agreement  is 
terminated,  payment  for  organ 
procurement  services  attributable  to  that 
OPO  will  not  be  made  for  services 
furnished  on  or  after  the  effective  date 
of  termination.  In  the  agreement,  the 
OPO  must  agree  to  do  tbe  following: 

(1)  Maintain  compUance  with  the 
requirements  ci  titles  XVIO  and  XIX  of 
the  Act,  section  1138  of  the  Act,  and 
applicable  regulations,  including  the 
conditions  set  forth  in  subpart  D,  part 
485,  and  the  regulations  of  the  OPTN 
approved  and  issued  by  the  Secretary, 
and  to  report  promptly  to  the  Secretary 
any  failure  to  do  so. 

(2)  File  a  cost  report  in  accordance 
with  §  413.24(f)  of  this  chapter  within  3 
months  after  the  end  of  each  fiscal  year. 

(3)  Permit  HCFA  to  designate  an 
intermediary  to  determine  the  interim 
payment  rate  payable  to  the  transplant 
hospitals  for  services  provided  by  the 
OPO  and  to  make  a  determination  of 
reasonable  cost  based  on  the  cost  report 
it  files. 

(4)  Provide  budget  or  cost  projection 
information  as  may  be  required  to 
establish  an  initial  interim  pa>'ment 
rate. 

(5)  Pay  to  HCFA  amounts  that  have 
been  paid  by  HCFA  to  transplant 
hospitals  as  Medicare  payment  Ux  oi]gan 
recovery  fees  and  that  ate  determined  to 
be  in  excess  of  the  reasonable  cost  of  the 
services  provided  by  the  OPO. 

(6)  Not  charge  an  individual  for  items 
or  services  for  which  that  individual  is 


entitled  to  have  payment  made  under 
the  Medicare  program. 

(7)  Maintain  and  make  available  to 
HCFA,  the  Comptroller  General,  or  their 
designees  data  that  show  the  number  of 
organs  procured  and  transplanted. 

(8)  Maintain  data  in  a  format  that  can 
be  readily  continued  by  a  successor 
OPO  and  turn  over  to  HCFA  copies  of 
all  records,  data,  and  software  necessary 
to  ensure  uninterrupted  service  by  a 
successor  OPO  that  may  be  designated 
for  all  or  part  of  its  service  area.  Records 
and  data  subject  to  this  requirement 
include  records  on  individual  donors 
(including  identifying  data  and  data  on 
organs  retrieved),  records  on  transplant 
candidates  (including  identifying  data 
and  data  on  immune  system  and  other 
medical  indications),  and  procedural 
manuals  and  other  materials  used  in 
conducting  OPO  operations.  Donor 
records  must  includeat  least 
information  identifying  the  donor  (for 
example,  name,  address,  date  of  birth, 
social  security  number),  the  organs  and 
tissues  (when  applicable)  retrieved,  date 
of  the  organ  retrieval,  and  test  results. 

(d)  When  OPOs  may  apply  for 
designation.  Entities  may  apply  for 
designation  whenever  a  service  area 
becomes  an  open  area. 

(e)  Designation  periods — (1)  General. 
An  OPO  is  normally  designated  for  2 
years.  A  designation  period  may  not 
exceed  2  years  but  may  be  shorter. 

(2)  Redesignation.  Redesignation  must 
occur  at  least  every  2  years  and  be 
completed  before  the  end  of  an  existing 
designation  period. 

(3)  Interim  designation.  HCFA  may 
designate  an  organization  for  an  interim 
designation  period  if  the  period  is 
needed  in  order  for  HCFA  to  make  a 
final  designation  determination. 

(i)  The  interim  designee  may  be  either 
the  OPO  previously  designated  for  the 
service  area  or  another  organization. 

(ii)  The  interim  designation  period 
does  not  exceed  60  days  after  the 
normal  designation  period  has  expired. 

(iii)  The  interim  designee  must  meet 
all  requirements  of  section  371(b)  of  the 
Public  Health  Service  Act  (42  U  S.C. 
273(b))  regarding  qualified  OPOs  and 
must  not  be  out  of  compliance  with  the 
requirements  of  section  1138(b)(1)  (B) 
through  (£)  of  the  Act  regarding 
requirements  for  payment  of  organ 
procurement  costs  under  title  XVIII  or 
title  XIX  of  the  Act. 

6.  In  §485.304.  the  foilowii^  changes 
are  made: 

a.  The  semicolon  at  the  end  of  the 
following  paragraphs  is  removed  and  a 
period  added  in  its  place:  paragraphs  (a) 
through  (c),  (d)(1).  {d)(2j,  (dj(4),  (e). 
(f)(1)  through  (0(3),  (0(5).  (gK2).  (h).  (j) 
through  (n). 


The  semicolon  and  the  word  "and"  at 
the  end  of  the  followring  paragraphs  are 
removed  and  a  period  added  in  their 
place:  paragraphs  (d)(3),  (0(4),  and  (o). 

b.  The  introductory  text  of  the  section 
and  paragraph  (d)  introductory  text  are 
revised;  paragraphs  (d)(1)  through  (d)(4) 
are  redesignated  as  paragraphs  (d)(3Ki) 
through  (d)(3)(iv),  respectively;  new 
paragraphs  (d)(1).  (d)(2),  and  (d)(3) 
introductory  text  are  added;  paragraph 
(0  introductory  text  and  paragraphs 
(0(3)  and  (i)  are  revised;  and  new 
paragraphs  (r)  through  (t)  are  added,  to 
read  as  follows: 

§485.304    Condition:  Qualifications 
required  of  an  organization  for  it  to  t>e  a 
designated  organ  procurement 
organization. 

To  be  designated  as  the  OPO  for  a 
service  area,  an  organization  must,  at 
the  time  of  application  and  throughout 
the  period  of  its  designation,  meet  the 
following  requirements: 
*        •        »        »        • 

(d)  Make  available  to  HCFA 
documentation  of  its  service  area,  as 
specified  in  piaragraph  (d)(3)  of  this 
section,  that  shows  it  meets  the 
requirements  of  paragraphs  (d)(1)  and 
(d)(2)  of  this  section. 

(1)  The  area  is  of  sufficient  size  to 
ensiu^  maximum  effectiveness  in  the 
procurement  and  equitable  distribution 
of  organs. 

(i)  Before  January  1,  1996,  an  entity 
must  demonstrate  that  it  can  procure 
organs  from  at  least  50  potential  donors 
per  calendar  year  or  that  its  service  area 
comprises  an  entire  State. 

(ii)  Beginning  January  1,  1996,  an 
OPO  must  meet  at  least  one  of  the 
following  requirements: 

(A)  its  service  area  must  include  an 
entire  State. 

(B)  It  must  procure  organs  from  an 
average  of  at  least  24  donors  per 
calendar  year  in  the  2  years  before  the 
year  of  designation. 

(C)  In  the  case  of  an  OPO  operating  in 
a  ncr.contiguous  U.S.  State,  a  U.S. 
territory,  or  a  U.S.  commonwealth,  such 
as  Hawaii  and  Puerto  Rico,  it  must 
procure  organs  at  the  rate  of  50  percent 
of  the  national  average  of  all  OPOs  for 
kidney  procurement  per  miUion 
population  and  for  kidney 
transplantation  per  million  population. 

(D)  If  it  is  an  entity  that  has  not  been 
previously  designated  as  an  OPO.  it 
must  demonstrate  that  it  can  procure 
organs  from  at  least  SO  potential  donors 
per  calendar  year. 

(2)  The  area  either  includes  an  entire 
metropohtan  statistical  area  or  does  not 
include  any  part  of  such  an  area. 
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(3)  Documentation  that  precisely 
defines  the  proposed  service  area 
ind\ides  the  following: 

•  •        •        •        • 

(0  Have  a  board  of  directors  or  an 
advisory  board  that  has  the  authority  to 
recommend  poUcies  relating  to  the 
donation,  procurement,  and  distribution 
of  organs.  While  an  OPO  may  have  more 
than  one  board,  the  members  specified 
in  paragraphs  (f)(1)  through  (f)(5)  of  this 
section  must  be  members  of  a  single 
board.  The  board  of  directors  or 
advisory  board  must  include  the 
following: 

•  •        *        •        * 

(3)  A  physician  with  knowledge, 
experience,  or  skill  in  the  field  of 
human  histocompatibility,  or  an 
individual  with  a  doctorate  degree  in  a 
biological  science  and  with  knowledge, 
experience,  or  skills  in  the  field  of 
human  histocompatibility. 

•  *        •        •        • 

(i)  Have  a  system  to  equitably  allocate 
donated' organs  among  transplant 
patients  that  is  consistent  with  Centers 
for  Disease  Control  and  Prevention 
(CDC)  standards  and  with  OPTN  rules. 

(r)  Assist  hospitals  in  establishing  and 
implementing  protocols  for  making 
routine  inquiries  about  organ  donations 
by  potential  donors. 

(s)  Ensure  donors  are  tested  for 
human  immunodeficiency  virus 
reactivity  consistent  with  OPTN  rules 
and  CDC  guideUnes  for  solid  organ 
donation. 

(t)  Submit  accurate  data  to  HCFA 
within  15  days  following  the  end  of  a 
calendar  year  (unless  otherwise 
notified^  giving  information  on  the 
following: 

(1)  Population  of  designated  service 
area  based  on  the  most  recent  U.S. 
Bureau  of  the  Census  data. 

(2)  Number  of  actual  donors. 

(3)  Number  of  kidneys  procured. 

(4)  Number  of  kidneys  transplanted. 

(5)  Number  of  extrarenal  organs  by 
type  procured. 

(6)  Number  of  extrarenal  organs  by 
type  transplanted. 

7.  Section  485.305  is  revised  to  read 
as  follows: 

§485.305    Condition:  Organ  Procursment 
and  Transplantation  N«tvrarfc  participation. 

In  order  to  be  designated  as  the  OPO 
for  its  service  area,  and  to  continue  to 
be  the  designated  OPO  once  designated, 
an  OPO  must  be  a  member  of,  have  a 
written  agreement  with,  and  abide  by 
the  niles  of  the  OPTN  estabhshed  and 
operated  in  accordance  with  section  372 
of  the  PubUc  Health  Service  (PHS)  Act 
(42  U.S.C.  274).  The  term  "rules  of  the 


OPTN"  means  those  rules  provided  for 
in  regulations  issued  by  the  Secretary  in 
accordance  with  section  372  of  the  PHS 
Act.  No  OPO  is.  considered  to  be  out  of 
compliance  with  section  1138(b)(1)(D) 
of  the  Act  or  this  section  unless  the 
Secretary  has  given  the  OPTN  formal 
notice  that  he  or  she  approves  the 
decision  to  exclude  the  entity  from  the 
OPTN  and  also  has  notified  the  entity  in 
writing. 

8.  Section  485.306  is  revised  to  read 
as  follows: 

§  485.306    Condition;  Perfomtance 
standards  for  organ  procurement 
organizations. 

For  the  purpose  of  measuring  OPOs' 
adherence  to  the  performance  standards 
in  this  section,  orgaris  removed  en  bloc 
and  transplanted  en  bloc,  such  as  a  pair 
of  kidneys  or  lungs,  are  counted  as  a 
single  organ. 

(a)  Before  January  1. 1996,  OPOs  must 
meet  the  following  performance 
standards: 

(1)  Each  OPO  must  procure  within  its 
service  area  a  minimiun  ratio  of  23 
cadaveric  kidneys  per  million 
population  of  its  service  area  for  each 
12-month  period  surveyed. 

(2)  Each  OPO  must  provide  a 
minimum  ratio  of  cadaveric  kidneys 
procured  in  its  service  area  and 
transplanted  (either  locally  or  exported 
and  transplanted)  of  19  cadaveric 
kidneys  per  miUion  population  of  its 
service  area  for  each  12-month  period 
surveyed. 

(3)  Each  OPO  must  enter  into  a 
working  relationship  with  any  hospital 
or  transplant  center  in  the  OPO's  service 
area  that  requests  a  working 
relationship. 

(b)  Beginning  January  1, 1996,  OPOs 
must  meet  the  following  performance 
standards: 

(1)  Each  OPO  must  achieve  at  least  75 
percent  of  the  national  mean  for  four  of 
the  five  performance  categories 
specified  in  paragraphs  (b)(l)(i)  through 
(b)(l)(v)  of  this  section  averaged  over  2 
calendar  years  before  the  year  of 
redesignation.  The  performance 
categories  follow: 

(i)  Actual  donors  per  million 
population. 

(ii)  Number  of  kidneys  recovered  per 
million  population. 

(iii)  Extrarenal  organs  recovered  per 
railUon  population. 

(iv)  Number  of  kidneys  transplanted 
per  million  population. 

(v)  Number  of  extrarenal  organs 
transplanted  per  million  population. 

(2)  Each  OPO  must  procure  organs 
from  an  average  of  at  least  24  donors  per 
calendar  year  in  the  2  calendar  years 
before  the  year  of  redesignation. 


(3)  Each  OPO  must  maintain  an 
average  procurement  ratio  of  three 
organs  per  donor. 

(4)  Each  OPO  must  enter  into  a 
working  relationship  with  any  hospital 
or  transplant  center  in  the  OPO's  service 
area  that  requests  a  working 
relationship. 

(c)(1)  If,  after  designation,  an  OPO 
does  not  meet  the  performance 
standards  hsted  in  paragraph  (a), 
paragraph  (b)(2),  or  paragraph  (b)(3)  of 
this  section,  it  may  submit  a  corrective 
action  plan  explaining  why  the  standard 
or  standards  were  not  met  and  setting 
forth  actions  it  will  take  to  ensure  it 
meets  those  standards  in  the  future. 
Corrective  action  plans  must  be 
submitted  to  the  appropriate  HCFA 
regional  office.  A  corrective  action  plan 
will  not  be  accepted  for  failure  to  meet 
the  primary  performance  standard,  that 
is,  the  standard  set  forth  at 
§  485.306(b)(1). 

(2)  An  OPO  may  submit  corrected 
information,  within  30  days  from  the 
date  it  was  notified  that  it  failed  to  meet 
the  performance  standards  (such  as  an 
adjustment  to  its  population  base  to 
account  for  hospitals  that  may  affiliate 
with  an  OPO  outside  the  service  area). 

(3)  If  an  OPO  does  not  meet  the 
performance  standards  listed  in 
paragraph  (a),  paragraph  (b)(2),  or 
paragraph  (b)(3)  of  this  section,  or,  if  it 
believes  its  population  base  has  been 
affected  by  another  OPO's  having  an 
agreement  with  one  or  more  hospitals  in 
its  service  area,  the  OPO  may  provide 
documentation  to  HCFA  that  may  justify 
use  of  an  adjustment  to  compensate  for 
the  reduced  population  base. 

(d)  OPOs  operating  in  a 
noncontiguous  U.S.  State,  a  U.S. 
territory,  or  a  U.S.  commonwealth,  such 
as  Hawaii  and  Puerto  Rico,  may  be 
granted  an  exception  from  the 
performance  standards  listed  in 
paragraphs  (a)(1),  (a)(2),  and  (b)(1) 
through  (b)(3)  of  this  section  because  of 
special  geographically-related 
characteristics,  such  as  difficulty  in 
transporting  organs  to  the  mainland, 
that  impede  satisfaction  of  the  national 
rate  of  organ  procurement.  Nonetheless, 
they  must  meet  the  performance 
standard  in  paragraph  (a)(3)  or 
paragraph  (b)(4)  of  this  section. 
Beginning  January  1, 1996,  they  must 
meet  a  standard  of  50  percent  of  the 
national  average  of  all  OPOs  for  kidneys 
recovered  and  transplanted  per  million 
population. 

(e)  An  OPO  that  has  not  previously 
been  designated  by  HCFA  for  a 
particular  service  area  is  exempt  from 
meeting  the  performance  standards  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  for  its  first  2  years  of  designation 


as  the  OPO  for  that  area.  The 
performance  standards  are  used  to 
measure  the  OPO's  qualifications  to  be 
designated  or  redesignated  beginning  2 
years  after  the  OPO  has  been  first 
designated  for  any  portion  of  a  service 
area. 

9.  Section  485.307  is  revised  to  read 
as  follows: 

§  485.307    Failure  to  nieet  requirements. 

Failure  to  continue  to  meet  any  of  the 
requirements  in  §§  485.304  and  485.305 
or  to  meet  the  performance  standards  in 
§  485.306(a)  and  (b)  may  resuU  in 
termination  of  the  OPO's  agreement 
with  HCFA. 

10.  hi  §  485.308,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§  485.308    Designation  of  one  OPO  for  each 
service  area. 

(a)  HCFA  designates  only  one  OPO 
per  service  area.  AppUcations  for 
designation  are  accepted  only  during  a 
period  when  the  service  area  is  an  open 
area.  A  service  area  is  open  for 
competition  once  the  existing 
designation  period  has  expired,  when 
the  existing  designated  status  of  the 
OPO  for  that  service  area  has  been 
terminated,  or  when  no  OPO  has  been 
designated  for  the  area.  HCFA  may  also 
declare  the  service  area  open  in  the 
event  an  OPO  ceases  to  operate  or  HCFA 
has  reasonable  groimd  for  anticipating  it 
will  cease  to  operate.  In  cases  of  urgent 
need  (such  as  evidence  of  medically  or 
ethically  imsound  practices),  HCFA  may 
terminate  its  agreement  with  an  OPO 
immediately.  The  service  area  remains 
open  until  an  OPO  is  designated  for  it. 
If  more  than  one  organization  apphes 
and  substantially  meets  the 
requirements  of  §  485.304  in  a  given 
service  area,  HCFA  considers  other 
factors  in  reaching  a  decision 
concerning  which  organization  to 
designate.  These  factors  follow: 
•        *        •        •        • 

11.  A  new  §485.309  is  added  to  read 
as  follows: 

§  485.309    Changes  in  ownership  or  service 
area. 

(a)  OPO  requirements.  (1)  A 
designated  OPO  considering  a  change  in 
ownership  or  in  its  service  area  must 
notify  HCFA  before  putting  it  into  effect. 
This  notification  is  required  to  ensure 
that  the  entity,  as  changed,  will 
continue  to  satisfy..  Medicare  and 
Medicaid  requirements.  A  change  in 
ownership  takes  place  if  there  is  the 


merger  of  one  entity  into  another  or  the 
consolidation  of  one  entity  with 
another. 

(2)  A  designated  OPO  considering  a 
change  in  its  service  area  must  obtain 
prior  HCFA  approval.  In  the  case  of  a 
service  area  change  that  results  from  a 
change  of  ownership  due  to  merger  or 
consolidation,  the  entities  must  submit 
anew  the  information  required  in  an 
application  for  designation,  or  other 
written  documentation  HCFA 
determines  to  be  necessary  for 
designation. 

{b)HCFA  requirements.  (1)  If  HCFA 
finds  that  the  entity  has  changed  to  such 
an  extent  that  it  no  longer  satisfies  the 
prerequisites  for  OPO  designation, 
HCFA  may  terminate  the  OPO's 
agreement  and  declare  the  OPO's 
service  area  to  be  an  open  area. 

(2)  If  HCFA  finds  that  the  changed 
entity  continues  to  satisfy  the 
prerequisites  for  OPO  designation,  the 
period  of  designation  of  the  changed 
entity  is  the  remaining  designation  term 
of  the  OPO  that  was  reorganized.  If  more 
than  one  designated  OPO  is  involved  in 
the  reorganization,  the  remaining 
designation  term  is  ordinarily  the 
longest  of  the  remaining  periods.  HCFA 
may  determine,  however,  that  a  shorter 
period  applies  if  it  decides  that  a  shorter 
period  is  in  the  best  interest  of  the 
Medicare  and  Medicaid  programs.  The 
performance  standards  of  §485.306 
apply  at  the  end  of  this  remaining 
period. 

12.  A  new  §485.311  is  added  to  read 
as  follows: 

§485.311    Terminations. 

(a)  Types — (1)  Voluntary  termination. 
If  an  OPO  wishes  to  terminate  its 
agreement,  it  must  send  written  notice 
of  its  intention  with  the  proposed 
effective  date  to  HCFA.  HCFA  may 
approve  the  proposed  date,  set  a 
different  date  no  later  than  6  months 
after  the  proposed  effective  date,  or  set 
a  date  less  than  6  months  after  the 
proposed  date  if  it  determines  that  it 
would  not  disrupt  services  to  the  service 
area  or  otherwise  interfere  with  the 
effective  and  efficient  administration  of 
the  Medicare  and  Medicaid  programs.  If 
HCFA  determines  that  a  designated 
OPO  has  ceased  to  furnish  organ 
procurement  services  to  its  service  area, 
the  cessation  of  services  is  deemed  to 
constitute  a  voluntary  termination  by 
the  OPO,  effective  on  a  date  determined 
by  HCFA. 

(2)  Involuntary  termination.  HCFA 
may  terminate  an  agreement  if  it  finds 


that  an  OPO  no  longer  meets  the 
conditions  for  coverage  in  this  subpart, 
or  is  not  in  substantial  compliance  with 
any  other  applicable  Federal  regulations 
or  provisions  of  titles  XI,  XVni,  or  title 
XIX  of  the  Act.  HCFA  may  also 
terminate  an  agreement  immediately  in 
cases  of  urgent  need,  such  as  the 
discovery  of  imsound  medical  practices. 

(b)  Notice  to  OPO.  HCFA  gives  notice 
of  termination  to  an  OPO  at  least  15 
days  before  the  effective  date  stated  in 
the  notice. 

(c)  Appeal  right.  The  OPO  may  appeal 
the  termination  in  arrordance  with  the 
provisions  set  forth  in  part  498,  which 
sets  forth  appeals  procedures  for 
determinations  that  affect  participation 
in  the  Medicare  and  Medicaid  programs. 

(d)  Effects  of  termination.  When  an 
OPO  agreement  is  terminated — 

(1)  Medicare  and  Medicaid  payments 
may  not  be  made  for  organ  procurement 
services  the  OPO  furnishes  on  or  after 
the  effective  date  of  termination;  and 

(2)  HCFA  will  accept  applications 
from  any  entity  to  be  the  designated 
OPO  for  that  area. 

(e)  Public  notice.  In  the  case  of 
voluntary  termination,  the  OPO  must 
give  prompt  pubhc  notice  of  the  date  of 
termination,  and  such  information 
regarding  the  effect  of  that  termination 
as  HCFA  may  require,  through 
publication  in  local  newspapers  in  the 
service  area.  In  the  case  of  involuntary 
termination,  HCFA  gives  notice  of  the 
date  of  termination. 

(f)  Reinstatement.  HCFA  may,  at  its 
discretion,  designate  an  OPO  whose 
agreement  was  previously  terminated  if 
HCFA  finds  that  the  cause  for 
termination  has  been  removed,  is 
satisfied  that  it  is  not  likely  to  recur,  has 
not  designated  another  OPO  for  the 
service  area,  and  finds  that  the  OPO 
meets  all  the  necessary  requirements  for 
designation. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No  93.774,  Medicare 
Supplementary  Medical  Insurance,  and  .Mo. 
13.714,  Medical  Assisfp.nce  Program) 

Dated:  November  2, 1993. 
Bruce  C.  Vladeck, 

Administrator.  Health  Core  Financing 
Administration. 

Dated:  May  16, 1994 
Donna  E.  Shalala, 

Secretary. 
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DEPARTMEffT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Tribal  Consultation  on  Indian 
Education  Topics 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  Tribal  Consultation 

Meetings. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Indian  Affairs  (BIA)  will 
conduct  consultation  meetings  to  obtain 


oral  and  written  comments  concerning 
potential  issues  in  Indian  education 
programs.  The  potential  issues  which 
will  be  set  forth  in  a  tribal  consultation 
booklet  to  be  issued  prior  to  the 
meetings  are  as  follows: 

1.  Indian  School  Equalization  Program 
(ISEP) 

2.  Johnson  O'Malley — Tribal  Priority 
Allocation 

3.  Open  Discussion 

4.  Memorandurri  of  Agreement  Between 
Departments  of  Interior  and  Education 
(As  required  by  H.R.  6) 


5.  46  BIAM — Facilities  Management 
DATES:  October  13,  17. 19.  21.  24.  2B. 
and  28. 1994  for  all  locations  listed. 
Several  dates  and  locations  were 
scheduled  to  coincide  with  meetings  of 
various  Indian  education  organizations. 
All  meetings  will  begin  at  9:00  A.M.  and 
continue  until  3:00  P.M.  (local  time). 
Written  comments  concerning  the 
consultation  items  must  be  received  no 
later  than  November  18,  1994. 

ADDRESSES: 


Location 

Local  contact 

Telephone 

October  13,  1994 

South  Dakota.  Ataerdeen 

Neva  Sherwood  _ 

(605)  856^478 

October  17, 1994 

Minnesota,  St.  PauJ , „ '. 

Mary  Hilfiker „ „... 

(6  T2)  373-1090 

October  19, 1994 

Montana.  Billings „... :. 

Oklatroma,  Tulsa  

Larry  Parker 

(406)  657-6375 
•      (405)  945-6051 

Jim  Baker ._ ".. 

October  21,  1994 

Georgia,  Atlanta  _ 

Kimt)erly  Marciano „ _ 

(703)  235-3233 

October  24,  1994 

Alaska,  Anchorage .: 

Arizona,  Phoenix  „ „ 

Robert  Pringle „. 

John  Wahnee  _„ 

(907)271-4115 
(602)  738-2262 

October  26,  1994 

Washington,  Seattle .„ ....... 

Van  Peters :.. _...,.... . 

(503)  230-5682 
(505)  36S-4427 

New  Mextco,  Gallup  _ 

Lester  Hudson  '. 

October  28,  1994 

California,  Sacramerrto „ „; „... 

New  Mexico,  Albuquerque  „.„ 

FayettaBabby  „ 

Juanita  Cata  ' 

(9t6)  978-4680 
(505)753-1465 

'f^LJ^ ,t ^ 

Written  comments  should  be  mailed, 
to  be  received,  on  or  before  November 
30,  1994,  to  the  Bureau  of  Indian 
Affairs.  Office  of  Indian  Education 
Programs,  MS-3512-MIB,  OIE-32.  1849 
C  Street.  NW,  Washington,  D.C.  20240, 
Attn:  Dr.  John  Tippeconnic;  OR,  may  be 
hand  delivered  to  Room  3512  at  the 
same  address.  Comments  may  also  be 
telefaxed  to  (202)  219-0221. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Tippeconnic  or  Jim  Martin  at  the  above 


address  or  call  (202)  208-&123  or  208- 
3550. 

SUPPLEMENTARY  INFORMATION:  The 
meetings  are  a  follow-up  to  similar 
meetings  conducted  by  the  BIA  since 
1990.  The  purpose  of  the  consultation, 
as  required  by  25  U.S.C.  2010(b),  is  to 
provide  Indian  tribes,  school  boards, 
parents,  Indian  organizations  and  other 
interested  parties  with  an  opportunity  to 
comment  on  potential  issues  raised 
during  previous  consultation  meetings 
or  being  considered  by  the  BIA 


regarding  Indian  education  programs.  A 
consultation  booklet  for  the  October 
meetings  is  being  distributed  to 
Federally  recognized  Indian  Tribes, 
Bureau  Area  and  Agency  Offices  and 
Bureau-funded  schools.  The  booklets 
will  also  be  available  from  local  contact 
persons  and  at  each  meeting. 

Dated:  August  25. 1994. 
Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  1008 

Records  Maintained  on  Individuals 
(Privacy  Act) 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its  Privacy 
Act  regulations  by  adding  two  systems 
of  records  to  the  list  of  systems 
exempted  from  certain  subsections  of 
the  Act.  Exemption  from  certain 
subsections  is  needed  to  enable  the 
Office  of  Counterintelligence  to  perform 
its  duties  and  responsibilities.  These 
include  detering  and  neutralizing 
foreign  industrial  and  intelligence 
activities  in  the  United  States  that  are 
directed  at  or  involving  the  DOE, 
conducting  administrative 
counterintelligence  investigations, 
participating  in  law  enforcement 
counterintelligence  investigations  with 
the  Federal  Biu-eau  of  Investigation  (FBI) 
and  other  Federal  agencies,  performing 
analyses  and  producing  intelligence  on 
counterintelligence  matters,  and  briefing 
and  debriefing  individuals  regarding 
DOE  foreign  contacts  and  travel.  These 
duties  and  responsibilities  are  carried 
out  pursuant  to  Executive  Order  12333, 
the  Department  of  Energy  Procedures  for 
Intelligence  Activities,  and  DOE  Order 
5670.3,  "Counterintelligence  Program." 
DATES:  Written  comments  should  be 
made  on  or  before  October  11, 1994. 
ADDRESSES:  Written  comments  should 
be  directed  to:  Denise  B.  Diggin,  Chief, 
Freedom  of  Information  and  Privacy 
Acts  Branch,  U.S.  Department  of  Energy, 
HR-831, 1000  Independence  Avenue, 
SW,  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Department  of  Energy,  Denise  B.  Diggin 
(Privacy  Act  Officer),  (202)  586-6020, 
Charles  Washington  (Program  Officer), 
(202)  586-5333,  or  Abel  Lopez 
(Principal  Attorney-Advisor),  (202)  586- 
8618. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Analysis 

ni.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12778 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612 

F.  National  Environmental  Policy  Act 
IV.  Public  Comments 

I.  Background 

Pursuant  to  the  Privacy  Act  of  1974 
(as  amended)  (5  U.S.C.  552a  (j)  and  (k)). 


the  Secretary  of  Energy  is  authorized  to 
promulgate  rules  to  exempt  emy  system 
of  records  within  the  agency  from 
certain  subsections  of  the  Act. 
Accordingly,  two  new  systems  of 
records  are  added  to  the  list  of  systems 
exempted  from  certain  subsections  of 
the  Act. 

The  purpose  of  these  rules  is  to 
amend  the  DOE's  Privacy  Act 
regulations  to  enable  the  Office  of 
Counterintelligence  to  carry  out  its 
administrative,  analytical,  and  law 
enforcement  duties  and  responsibilities. 

II.  Analysis 

DOE  proposes  to  exempt  two  systems 
of  records  from  certain  subsections  of 
the  Privacy  Act  (5  U.S.C.  552a).  The  first 
system  of  records,  Counterintelligence 
Administrative  and  Analytical  Records 
and  Reports  (DOE-81),  will  be  exempt 
from  certain  Privacy  Act  provisions 
pursuant  to  subsections  (k)  (1),  (2),  and 
(5).  The  second  system  of  records. 
Counterintelligence  Investigative 
Records  (DOE-84),  shall  be  exempt  from 
certain  provisions  pursuant  to 
subsections  (j)(2),  (k)  (1),  (2),  and  (5),  to 
the  extent  that  information  within  the 
systems  meets  the  requirements  of  those 
subsections  of  the  Act. 

DOE-81  will  be  exempted  from 
subsections  (c)  (3)  and  (4),  (d),  (e)(1), 
(e)(4)  (G)  and  (H),  and  (f)  of  5  U.S.C. 
552a,  to  the  extent  the  information  in 
this  system  of  records  is  exempt 
pursuant  to  5  U.S.C.  552a(k)  (1),  (2).  or 
(5). 

DOE-84  will  be  exempted  from 
subsections  (c)  (3)  and  (4),  (d),  (e)  (1), 
(2),  and  (3),  (e)(4)  (G)  and  (H),  (e)(B).  (f) 
and  (g)  of  5  U.S.C.  552a.  To  the  extent 
the  information  in  DOE-84  is  exempt 
pursuant  to  5  U.S.C.  552a(k)  (1),  (2),  and 
(5),  this  system  has  been  further 
exempted  from  subsections  (c)  (3)  and 
(4),  (d).  (e)(1),  (e)(4)(G)  and  (H),  and  (f) 
of5  U.S.C.  552a. 

Administrative  and  Analytical  Records 
and  Reports  (DOE-81)  Exemptions 

Subsection  (k)(l)  Exemption 

Under  subsection  (k)(l)  of  the  Privacy 
Act,  records  may  be  exempted  which 
are  "specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  poUcy  and 
are  in  fact  properly  classified  pursuant 
to  such  Executive  Order,"  5  U.S.C. 
552(b)(1)(A).  To  the  extent  that  records 
in  this  system  are  classified  pursuant  to 
the  Executive  Order,  they  may  not  be 
disclosed.  Therefore,  this  exemption 
v/ill  apply  to  all  such  information. 


Subsection  (k)(2)  Exemption 

Subsection  (k)(2)  permits  the 
exemption  of  investigatory  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
subsection  (j)(2)  of  this  siection: 
Provided,  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  to  which  he  would  otherwise 
be  entitled  by  Federal  law,  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to 
Septemeber  27, 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 

Subsections  Exempt  Pursuant  to  (k)(2) 

(1)  5  U.S.C.  552a(c)(3)  requires  that 
upon  request,  an  agency  must  give  an 
individual  named  in  a  record  an 
accounting  which  reflects  the  disclosure 
of  the  record  to  other  persons  or 
agencies.  This  accounting  must  state  the 
date,  nature,  and  purpose  of  each 
disclosure  of  the  record  and  the  name 
and  address  of  the  recipient.  The 
application  of  this  provision  would  alert 
subjects  of  an  administrative  inquiry  or 
investigation  to  the  existence  of  the 
investigation  or  that  such  persons  are 
subjectsof  that  investigation.  Since 
release  of  such  information  to  subjects 
of  an  inquiry  or  investigation  would 
provide  the  subjects  with  significant 
information  concerning  the  nature  of  the 
inquiry  or  investigation,  it  could  result 
ip  the  altering  or  destruction  of  • 
documentary  evidence,  improper 
influencing  of  witnesses,  and  other 
activities  that  could  impede  or 
compromise  an  investigation. 

(2)  5  U.S.C.  552a(d),  (e)(4)  (G)  and  (H), 
and  (f)  relate  to  the  following:  An 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifj^ng 
an  individual  who  requests  access  to 
records;  and  agency  procedures  relating 
to  access  to  records  and  the  content  of 
information  contained  in  such  records. 
This  system  is  exempt  from  the 
foregoing  provisions  for  the  following 
reasons:  To  notify  an  individual  at  the 
individual's  request  of  the  existence  of 
records  in  an  investigative  file 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  file  could  (1) 
Interfere  with,  undermine,  and 
jeopardize  administrative  inquiries  or 
investigations  by  revealing  such 


sensitive  activities,  alerting  the 
siibject(s)  of  such  iiHjuiries  or 
investigations,  and  result  in  the 
concealment  or  destruction  of 
dncvunentary  evidence;  (2)  reveal  the 
identity  of  sources  who  ftunished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  hrid  in  confidence: 
and  (3)  result  in  adverse  conditions  for. 
or  harm  to,  individuals  involved  in  such 
activities. 

(3)  5  U.S.C  552a(eKl)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  a  statute  or  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed  when: 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
administrative  inquiry  or  investigation 
involving  national  security  matters. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

c.  In  any  administrative  inquiry  or 
investigation  information  may  be 
obtained  concerning  violations  of  laws 
other  than  those  within  the  scope  of  the 
ongoing  inquiry  or  investigation.  In  the 
interest  of  effective  law  enforcement, 
such  information  should  be  retained  for 
dissemination  to  appropriate  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  criminal  or 
civil  law. 

d.  faa  interviewing  persons  or 
obtaining  information  from  other 
sources  during  an  administrative 
inquiry  or  investigation,  information 
may  be  supplied  to  the  investigator 
which  relates  to  matters  incidental  to 
the  main  purpose  of  the  inquiry  or 
investigation  but  which  also  relates  to 
matters  under  the  investigative 
jurisdiction  of  another  agency.  Such 
information  cannot  readily  be 
segregated. 

Subsection  (k)(5)  Exemption 

The  (kKS)  exemption  is  for 
investigatory  material  compiled  solely 
for  the  purpose  of  detrainining 
suitability,  eligibility  or  qualifications 
for  Federal  civilian  employment, 
military  service.  Federal  contracts,  or 
access  to  classified  information.  In 
general,  information  subject  to  this 
.system  of  records  would  meet  this 
oxtniplion  where  it  is  compiled  for  the 
purpose  of  determining  or  hmiting  an 


individual's  access  to  sensitive  and/or 
classified  information.  In  other  cases  it 
may  appropriately  be  compiled  for  the 
other  enumerated  purposes. 

The  (k)(5)  exemption  applies  only  to 
the  extent  that  disclosure  would  reveal 
the  identity  of  a  source  who  furnished 
informaticHi  under  an  express  promise 
of  confidentiality.  Where  this  is  the 
case,  the  (k)(5)  exemption  is  applicable 
as  follows: 

Subsections  Exempt  Porsaant  to  (k}(5) 

(1)  5  U.S.C  552a(c)(3)  requires  that  an 
agency  make  accountings  of  disclosures 
of  records  available  to  individuals 
named  in  the  records  at  their  requesL 
These  accountings  must  state  the  date, 
nature  and  piupose  of  each  disclosure  of 
the  record  and  the  name  and  address  of 
the  recipient.  Release  of  such 
information  to  subjects  of  an 
administrative  inquiry  or  investigaticm 
could  provide  the  subjects  with 
significant  information  concerning  the 
natiu^  of  the  investigation,  including 
the  identity  of  sources  expressly 
promised  confidentiality.  To  the  extent 
that  such  an  accounting  would  lead 
directly  or  indirectly  to  the  disclosure  of 
the  identity  of  a  soiuT:e  as  described 
above,  the  (kK5)  exemption  is 
applicable. 

(2)  5  U.S.C.  552(d),(e)(4)  (G)  and  (H). 
and  (f)  relate  to  the  following:  An 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 
an  individual  who  requests  access  to 
records;  and  the  agency  procedures 
relating  to  access  to  records  and  the 
content  of  information  contained  in 
such  records.  To  the  extent  that 
application  of  these  provisions  would 
result  in  the  disclosure  of  the  identity  of 
a  source  expressly  promised 
confidentiality,  this  system  is  exempt 
from  the  foregoing  provisions.  To  notify 
an  individual  at  the  individual's  req^uest 
of  the  existence  of  records  in  an 
investigative  file  pertaining  to  such 
individual  or  to  ^rant  access  to  an 
investigative  file  could  disclose  the 
identity  of  confidential  sources  and 
could  reveal  confidential  information 
supplied  bv  those  sources. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
Information  may  be  compiled  at 
different  stages  of  an  adioinistrative 
inquiry  or  investigation  for  different 
purposes.  Information  naay  be  compiled 
during  the  course  of  an  inquiry  or 
investigation  thai  has  a  bearing  upon 
one  or  more  of  the  categories  specified 


in  5  U.S.C  552a(k)(5).  Any  information 
compiled  solely  for  one  of  those 
purposes — e.g.,  determining  access  to 
sensitive  and/or  classified 
information — is  properly  subject  to  the 
(k)(5)  exemption  when  it  reveals 
confidential  sources  and/or  confidential 
information.  Moreover,  an  exemption 
from  5  U.S.C  552a(eKl)  is  appropriate 
to  the  extent  (kM5)  is  applicable 
because: 

a.  H  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
inquiry  or  investigation. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity'  of  such 
information  can  be  estabUshed. 

c.  In  any  administrative  inquiry  or 
investigaticm  information  may  be 
obtained  cornxming  violations  of  laws 
other  than  those  within  the  scope  of  the 
inquiry  or  investigation.  This 
information  should  be  retained  for 
dissemination  to  appropriate  law 
enforcement  agencies. 

d.  In  interviewing  persons,  or 
obtaining  other  information  during  an 
inquiry  or  investigation,  information 
may  be  supplied  to  the  investigator 
which  relates  to  matters  incidental  to 
the  main  purpose  of  the  investigation, 
but  which  may  also  relate  to  matters 
under  the  investigative  jurisdiction  of 
another  agency.  Such  information 
cannot  readily  be  segregated. 

Law  Enforcement  Investigative  Records 
(E>OE-84)  Exemptions 

The  detailed  reasons  for  IX)E  84 
exemptions  under  5  U.S.C.  552a  (j)(2). 
(k)  (1),  (2)  and  (5)  are  as  follows: 

General  Exemption.  Subsection  (j)(2) 

This  system  covers  records  developed 
by  the  Office  of  Counterintelligence 
(OCI)  or  received  by  the  OCI  from  other 
law  enforcement  agencies  in  the  course 
of  an  investigation  in  conjunction  with 
the  FBI  or  other  authorized  law- 
enforcement  agency.  The  exemptions 
are  applicable  to  the  e.xtent  the 
information  in  the  records  is  subject  to 
the  (j)(2)  exemption  of  the  Privacy  Act. 
5  U.S.C.  552a(j)(2). 

Subsections  Exempt  Pursuant  to  (j)(2) 

(1)  5  U.S.C.  552a(c)(3)  requires  that 
upon  request,  an  agency  must  giv-e  an 
individual  named  in  a  record  an 
accounting  which  reflects  the  disclosure 
of  the  record  to  other  persons  or 
agencies.  This  accounting  must  state  the 
date,  nature,  and  purpose  of  each  * 
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disclosiire  of  the  record  and  the  name 
and  address  of  the  recipient.  The 
application  of  this  provision  would  alert 
subjects  of  an  investigation  to  the 
existence  of  the  investigation  or  that 
such  persons  are  subjects  of  that 
investigation.  Since  release  of  such 
information  to  subjects  of  an 
investigation  would  provide  the  subjects 
with  significant  information  concerning 
the  nature  of  the  investigation,  it  could 
result  in  the  alteration  or  destruction  of 
documentary  evidence,  improper 
influencing  of  witnesses,  end  other 
activities  that  could  imp)ede  or 
compromise  the  investigation. 

(2)  5  U.S.C.  552a(c)(4),  (d).  e(4)  (G) 
and  (H),  (f)  and  (g)  relate  to  the 
following:  An  individual's  right  to  be 
notified  of  the  existence  of  records 
pertaining  to  such  individual; 
requirements  for  identifying  an 
individual  who  requests  access  to 
records;  agency  procedures  relating  to 
access  to  records  and  the  content  of 
information  contained  in  such  records; 
and  that  such  persons  are  subjects  pf 
that  investigation.  This  system  is 
exempt  from  the  foregoing  provisions 
for  the  following  reasons:  To  notify  an 
individual  at  the  individual's  request  of 
the  existence  of  records  in  an 
investigative  file  pertaining  to  such 
individual  or  to  grant  access  to  an 
investigative  file  could  (1)  Interfere 
with,  undermine,  and  jeopardize 
administrative  inquiries  or 
investigations  by  revealing  such 
sensitive  activities,  alerting  the 
subject(s)  of  such  inquiries  or 
investigations,  and  result  in  the 
concealment  or  destruction  of 
documentary  evidence;  (2)  reveal  the 
identity  of  sources  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence; 
and  (3)  result  in  adverse  conditions  for, 
or  harm  to,  individuals  involved  in  such 
activities. 

(3)  5  U.S.C.  552a(d),  (e)(4)  (G)  and  (H), 
and  (0  relate  to  the  following:  An 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 
an  individual  who  requests  access  to 
records;  and  agency  procedures  relating 
to  access  to  records  and  the  content  of 
information  contained  in  such  records. 
This  system  is  exempt  from  the 
foregoing  provisions  for  the  following 
reasons:  To  notify  an  individual  at  the 
individual's  request  of  the  existence  of 
records  in  an  investigative  file 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  file  could  (1) 
Interfere  with,  undermine,  and 
jeopardize  administrative  inquiries  or 
investigations  by  revealing  such 


sensitive  activities,  alerting  the 
subject(s)  of  such  inquiries  or 
investigations,  and  result  in  the 
concealment  or  destruction  of 
documentary  evidence;  (2)  reveal  the 
identity  of  sources  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence; 
and  (3)  result  in  adverse  conditions  for, 
or  harm  to,  individuals  involved  in  such 
activities  through  retribution. 

(4)  5  U.S.u  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed  because: 

a.  It  is  not  possible  to  detect  relevance 
or  necessity  of  specific  information  in 
the  early  stages  of  an  investigation 
involving  national  security  matters. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

c.  In  any  investigation  the  Office  of 
Counterintelligence  may  obtain 
information  concerning  violations  of 
laws  other  than  those  within  the  scope 
of  its  jurisdiction.  In  the  interest  of 
effective  law  enforcement,  the  Office  of 
Counterintelligence  should  retain  this 
information  as  it  may  aid  in  establishing 
patterns  of  criminal  activity  and  provide 
leads  for  those  law  enforcement 
agencies  charged  with  enforcing  other 
segments  of  criminal  or  civil  law. 

d.  In  interviewing  persons  or 
obtaining  other  forms  of  evidence 
during  an  investigation,  information 
may  be  supplied  to  the  investigator 
which  relates  to  matters  incidental  to 
the  main  purpose  of  the  investigation 
but  which  also  relates  to  matters  under 
the  investigative  jurisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated. 

(5)  5  U.S.C.  552a(e)(2)  requires  that 
agencies  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  imder 
Federal  programs.  The  subsection  (j)(2) 
general  exemption  for  criminal  law 
enforcement  information  permits  further 
exemption  from  this  requirement 
precisely  because  it  is  an  inappropriate 
requirement  for  criminal  investigations. 
Clearly,  to  limit  the  source  of 
information  in  a  criminal  investigation 


to  the  subject  of  the  investigation  would 
hamper  and  compromise  the 
investigation. 

(6)  5  U.S.C.  552a(e)(3)  requires  that 
the  collecting  agency  advise  each 
individual  from  whom  it  collects 
information  of  the  authority  for 
collecting  the  information,  the  principal 
purpose  for  the  solicitation,  the  routine 
uses  and  the  effect  on  the  individual  of 
not  providing  the  information.  Again,  as 
the  subsection  (j)(2)  general  exemption 
recognizes,  this  requirement  is  not 
appropriate  in  a  criminal  investigation. 
The  disclosure  of  such  information  in 
an  investigation  could  often 
compromise  the  investigation; 
exemption  from  this  requirement  is 
therefore  appropriate. 

(7)  5  U.S.C.  552a(e)(8)  requires  that 
the  agency  serve  notice  on  the 
individual  when  any  record  on  such 
individual  is  made  available  under 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  public 
record.  In  an  ongoing  criminal 
investigation  it  may  be  necessary  to 
withhold  such  notice  to  the  subject 
individual  in  order  to  avoid 
compromising  the  investigation.  This 
further  exemption  is  therefore 
appropriate  under  the  subsection  (j)(2) 
general  exemption. 

(8)  5  U.S.C.  552a(g)  provides  for  civil 
remedies  when  an  agency  fails  to 
comply  with  subsection  (d),  5  U.S.C. 
552a(d).  Inasmuch  as  this  system  is 
exempt  from  subsection  (d),  exemption 
from  this  civil  remedies  subsection  is 
also  appropriate. 

Specific  Exemptions,  Subsections  (k) 
(1),  (2)  and  (5) 

Subsection  (k)(l),  5  U.S.C.  552a(k)(l). 
permits  an  agency  head  to  exempt  those 
systems  of  records  which  are 
"specifically  authorized  under  criteria 
established  by  an  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  are  in  fact 
properly  classified  pursuant  to  such 
Executive  Order."  See  5  U.S.C. 
552(b)(1)(A).  Subsection  (k)(2),  5  U.S.C. 
552a(k)(2),  allows  the  exemption  of 
records  compiled  in  the  course  of  an 
investigation  of  an  alleged  or  suspected 
violation  of  laws  and  regulations. 
Subsection  (k)(5),  5  U.S.C.  552a(k)(5), 
allows  the  exemption  of  "investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified 
information,  but  only  to  the  extent  that 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 


source  would  be  held  in  confidence,  or, 
prior  to  the  effective  date  of  [the 
section],  under  an  implied  promise  that 
the  identity  of  the  source  would  be  held 
in  confidence." 

The  detailed  reasons  for  the 
exemptions  under  5  U.S.C.  552a(k)  (1). 
(2)  and  (5)  are  as  follows: 

Subsection  Exemption  (k)(l) 

Under  subsection  (k)(l)  of  the  Privacy 
Act,  records  may  be  exempted  which  - 
are  "specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 
are  in  fact  properly  classified  pursuant 
to  such  Executive  Order."  5  U.S.C. 
552(b)(1)(A).  To  the  extent  that  records 
in  this  system  are  so  classified,  they 
may  not  be  disclosed.  Therefore,  this 
exemption  will  apply  to  all  such 
information. 

Subsection  Exemption  (k)(2) 

Subsection  (k)(2)  permits  the 
exemption  of  investigatory  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
subsection  (j)(2)  of  this  section: 
Provided,  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  to  which  he  would  otherwise 
be  entitled  by  Federal  law,  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would-be 
held  in  confidence,  or,  prior  to 
September  27, 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 

Subsections  Exempt  Pursuant  to  (k)(2) 

(1)  5  U.S.C.  552a(c)(3)  requires  that 
upon  request,  an  agency  must  give  an 
individual  named  in  a  record  an 
accounting  which  reflects  the  disclosure 
of  the  record  to  other  persons  or 
agencies.  This  accounting  must  state  the 
date,  nature,  and  purpose  of  each 
disclosure  of  the  record  and  the  name 
and  address  of  the  recipient.  The 
application  of  this  provision  would  alert 
subjects  of  an  investigation  to  the 
existence  of  the  investigation  or  that 
such  persons  are  subjects  of  that 
investigation.  Since  release  of  such 
information  to  subjects  of  an 
investigation  would  provide  the  subjects 
with  significant  information  concerning 
the  nature  of  the  investigation,  it  could 
result  in  the  altering  or  destruction  of 
documentary  evidence,  improper 


influencing  of  witnesses,  and  other 
activities  that  could  impede  or 
compromise  the  investigation. 

(2)  5  U.S.C  552a(d).  (e)(4)  (G)  and  (H), 
and  (f)  relate  to  the  following:  An    - 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identif>'ing 
an  individual  who  requests  access  to 
records;  and  agency  procedures  relating 
to  access  to  records  and  the  content  of 
information  contained  in  such  records. 
This  system  is  exempt  from  the 
foregoing  provisions  for  the  following 
reasons:  To  notify  an  individual  at  the 
individual's  request  of  the  existence  of 
records  in  an  investigative  file 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  file  could  (1) 
Interfere  with,  undermine,  and 
jeopardize  administrative  inquiries  or 
investigations  by  revealing  such 
sensitive  activities,  alerting  the 
subject(s)  of  such  inquiries  or 
investigations,  and  result  in  the 
concealment  or  destruction  of 
documentary  evidence;  (2)  reveal  the 
identity  of  sources  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence; 
and  (3)  resuU  in  adverse  conditions  for. 
or  harm  to.  individuals  involved  in  such 
activities. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  a  statute  or  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed  because: 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  involving  national  security 
matters. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

c.  In  an  investigation  information  mav 
be  obtained  concerning  violations  of 
laws  other  than  those  within  the  scope 
of  the  ongoing  investigation.  In  the 
interest  of  effective  law  enforcement, 
such  information  should  be  retained  for 
dissemination  to  appropriate  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  criminal  or 
civil  law. 

d.  In  interviewing  persons  or 
obtaining  information  from  other 
sources  during  an  investigation, 
information  may  be  supplied  to  the 


investigator  which  relates  to  matters 
incidental  to  the  main  purpose  of  the 
investigation  but  which  also  relates  to 
matters  under  the  investigative 
jiirisdiction  of  another  agency.  Such 
information  cannot  readily  be 
segregated. 

Subsection  Exemption  (k)(5) 
The  (k)(5)  exemption  is  for 
investigator)'  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment, 
military  service.  Federal  contracts,  or 
access  to  classified  information.  In 
general,  information  subject  to  this 
system  of  records  would  meet  this 
exemption  where  it  is  compiled  for  the 
purpose  of  determining  or  limiting  an 
individual's  access  to  classified 
information.  In  other  cases  it  may 
appropriately  be  compiled  for  the  other 
enumerated  purposes.  The  (k)(5) 
exemption  applies  only  to  the  extent 
that  disclosure  would  reveal  the  identity 
of  a  source  who  furnished  information 
under  an  express  promise  of 
confidentiality.  Where  this  is  the  case, 
the  (k)(5)  exemption  is  applicable  as 
follows: 

Subsections  Exempt  Pursuant  to  (k)(5) 

(1)  5  U.S.C.  552a(c)(3)  requires  that  an 
agency  make  accountings  of  disclosures 
of  records  available  to  individuals 
named  in  the  records  at  their  request. 
These  accountings  must  state  the  date, 
nature,  and  purpose  of  each  disclosure 
of  the  record  and  the  name  and  address 
of  the  recipient.  Release  of  such 
information  to  subjects  of  an 
investigation  could  provide  the  subjects 
with  significant  information  concerning 
the  nature  of  the  investigation, 
including  the  identity  of  sources 
expressly  promised  confidentiality  To 
the  e.xtent  that  such  an  accounting 
would  lead  directly  or  indirectly  to  the 
disclosure  of  the  identity  of  a  source  as 
described  above,  the  (k)(5)  exemption  is 
applicable. 

(2)  5  U.S.C.  552a  (c)(4).  (d).  e(4)  (G) 
and  (H),  (f)  and  (g)  relate  to  the 
following:  An  individual's  right  to  be 
notified  of  the  existence  of  records 
pertaining  to  such  individual: 
requirements  for  identifying  an 
individual  who  requests  access  to 
records;  agency  procedures  relating  to 
access  to  records  and  the  content  of 
information  contained  in  such  records; 
and  that  such  persons  are  subjects  of 
that  investigation.  This  system  is 
exempt  from  the  foregoing  provisions 
for  the  following  reasons;  To  notif\-  an 
individual  at  the  individual's  request  of 
the  existence  of  records  in  an 
investigative  file  pertaining  to  such 
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individual  or  to  grant  access  to  an 
investigative  file  could  (!)  Interfere 
with,  undermine,  and  jeopardize 
administrative  inquiries  or 
investigations  by  revealing  such 
sensitive  activities,  alerting  the 
subject(s)  of  such  inquiries  or 
investigations,  and  result  in  the 
concealment  or  destruction  of 
documentary  evidence;  (2)  reveal  the 
identity  of  sources  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence; 
and  (3)  result  in  adverse  conditions  for, 
or  harm  to,  individuals  involved  in  such 
activities. 

(3)  5  U.S.C.  552a(e)tl)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
Information  may  be,compiIed  at 
different  stages  of  an  investigation  for 
different  purposes.  Information  may  be 
compiled  during  the  course  of  an 
investigation  that  has  a  bearing  upon 
one  or  more  of  the  categories  specified 
in  5  U.S.C.  552a(kK5).  Any  information 
compiled  solely  for  one  of  those 
purposes — e.g.,  determining  access  to 
sensitive  and/or  classified 
information — is  properly  subject  to  the 
(k)(5)  exemption  when  it  reveals 
confidential  sources  and/or  confidential 
information.  Moreover,  an  exemption 
from  5  U.S.C  552a(e)(l)  is  appropriate 
to  the  extent  (k)(5)  is  applicable 
because: 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

c.  In  an  investigation  information  may 
.  be  obtained  concerning  violations  of 

laws  other  than  those  within  the  scope 
of  the  investigation.  This  information 
should  be  retained  for  dissemination  to 
appropriate  law  enforcement  agencies. 

d.  In  interviewing  persons,  or 
obtaining  other  information  during  an 
investigation,  information  may  be 
supplied  to  the  investigator  which 
relates  to  matters  incidental  to  the  main 
purpose  of  the  investigation,  but  which 
may  also  relate  to  matters  under  the 
investigative  jurisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated. 


See  the  DOE's  Privacy  Act 
Regulations  at  10  CFR  1008.12(b). 
Section  1008.12(b)  applies  to 
information  in  the  system  that  meets  the 
criteria  of  the  (j)(2).  (k)  (2),  (3).  and  (5) 
exemptions. 

in.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  PR  51735,  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

B.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  2(b),  including 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms.  The 
DOE  certifies  that  today's  proposed  rule 
meets  the  requirements  of  sections  2(a) 
and  2(b)  of  Executive  Order  12778. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Pub. 
L.  96-354,  which  requires  preparation 
of  a  regulatory  flexibility  analysis  for 
any  proposed  rule  which  is  likely  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposed  rule  will  have  no  impact 
on  interest  rates,  tax  policies  or 
liabilities,  the  cost  of  goods  or  services, 
or  other  direct  economic  factors.  It  will 
also  not  have  any  indirect  economic 
consequences,  such  as  changed 
construction  rates.  The  DOE  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 


D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  proposed  rule. 
Accordingly,  no  OMB  clearance  is 
required  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism.  "  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direci 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  Government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  al!  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  proposed  rule  will 
not  affect  States,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  in  any  direct  way. 

F.  National  Environmental  Policy  Act 

The  DOE  has  concluded  that  this 
proposed  rule  would  not  represent  a 
major  Federal  action  having  significant 
impact  on  the  human  environment 
under  the  National  Environinental 
Policy  Act  (NEPA)  of  1969  (42  U.S.C. 
4321  et  seq.)  (1976)  or  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508)  and,  therefore, 
does  not  require  an  environmental 
assessment  pursuant  to  NEPA. 

IV.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
amendments  to  the  DOE  Privacy  Act 
regulations  as  set  forth  in  this  notice. 
Three  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection  in  the 
DOE  Freedom  of  Information  Public 
Reading  Room,  Room  IE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  by  the 
date  indicated  in  the  DATES  section  of 
this  notice  will  be  carefully  assessed 
and  fully  considered  prior  to 
publication  of  the  proposed  amendment 
as  a  final  rule.  Any  information 
considered  to  be  confidential  must  be  so 
identified  and  submitted  in  writing,  one 
copy  only.  DOE  reserves  the  right  to 


determine  the  confidential  status  of  the 
information  and  to  treat  it  according  to 
that  determination. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  nation's 
economy  or  a  large  number  of 
individuals  or  business.  Therefore, 
pursuant  to  Pub.  L.  95-91,  the  DOE 
Organization  Act,  and  the 
Administrative  Procedures  Act  (5  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

List  of  Subjects  in  10  CFR  Part  1008 

Privacy. 

For  the  reasons  set  forth  in  the 
preamble,  part  1008  of  title  10  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

Issued  in  Washington,  DC  on  August  31, 
1994. 

Archer  L.  Duiiiam, 

Assistant  Secretary  for  Human  Resources  and 
Administration. 

PART  1008— RECORDS  MAINTAINED 
ON  INDIVIDUALS  (PRIVACY  ACT) 

1.  The  authority  citation  continues  to 
read  as  follows: 


Authority:  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91,  Executive 
Order  12091, 42  FR  46267,  Privacy  Act  of 
1974.  Pub.  L  93-579  (5  U.S.C.  552a). 

2.  Section  1008.12  is  amended  by 
adding  paragraphs  (a)(2)(ii);  (b)(l)(ii)  (I) 
and  (J);  (b)(2)(ii)  (K)  and  (L);  and 
(b)(3)(ii)  (M)  and  (N)  to  read  as  follows: 

§1008.12    Exemptions. 

(a)*  •  * 

(2)*   *  * 

(if)  Law  Enforcement  Investigative 
Records  (DOE-S4).  This  system  of 
records  is  being  exempted  pursuant  to 
subsection  (j)(2)  of  the  Act  to  enable  the 
Office  of  Counterintelligence  to  carry 
out  its  duties  and  responsibilities  as 
they  pertain  to  its  law  enforcement 
function.  The  system  is  exempted  from 
subsections  provisions  for  the  following 
reasons:  notifying  an  individual  at  the 
individual's  request  of  the  existence  of 
records  in  an  investigative  file 
pertaining  to  such  individual,  or 
granting  access  to  an  investigative  file 
could  interfere  with  investigative  and 
enforcement  proceedings  and  with  co- 
defendants*  right  to  a  fair  trial;  disclose 
the  identity  of  confidential  sources  and 
reveal  confidential  information  supplied 


by  these  sources;  and  disclose 
investigative  techniques  and 
procedures. 

(b)  •  *  * 
(1)*  *  * 
in]  *  •  * 

(I)  Administrative  and  Analytical  Records 
and  Reports  (DOE-81). 

(I)  Law  Lnforcement  Investigative  Records 
(DOE-84). 

(2)*  *  * 
(iij  *    •   *        . 

(K)  Administrative  and  Analj-tical  Records 
and  Reports  (DOE-81). 

(L)  Law  Enforcement  Investigative  P.ecords 
(DOE-84). 

(3)*  *  * 
(ii)  •    •   - 

(M)  Administrative  and  Analjlical  Records 
and  Reports  (DOE-SI). 

(N)  Law  Enforcement  Investigative  Records 
(DOE-84). 

•         •         »         •         • 

[FR  Doc.  94-22159  Filed  9-7-94;  8:45  am) 
BILUNQ  CODE  MS0-01-P 
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DEPARTMEffT  OF  ENERGY 

Privacy  Act  of  1974:  Proposed 
Establishment  of  a  New  System  of 
Records 

AGENCY:  Department  of  Energy  (DOE). 

ACTION:  Notification  of  intent  to  create  a 
new  system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
5  U.S.C.  552a,  DOE  is  required  to 
publish  a  notice  in  the  Federal  Register 
of  a  proposed  system  of  records.  The 
Department  of  Energy  projwses  to 
establish  a  new  system  of  records 
entitled,  "Counterintelligence 
Administrative  and  Analjlical  Records 
and  Reports"  to  maintain  administrative 
records  of  DOE  and  contractor 
employees,  consultants  and  certain 
other  persons  related  lo  foreign  travel, 
foreign  contacts  and  administrative 
inquiries  and  investigations.  The 
purpose  of  the  system  is  to  permit  the 
Department  of  Energy  to  perform  its 
duties  as  they  pertain  to 
counterintelligence,  pursuant  to 
Executive  Order  12333,  the  Department 
of  Energy  Procedures  for  Intelligence 
Activities,  and  DOE  Order  5670.3, 
"Counterintelligence  Program."  The 
records  in  this  system  will  be  used  to 
analyze  DOE  counterintelligence 
activities,  including  administrative 
inquiries  and  investigations  to  identify 
and  neutralize  foreign  intelligence 
threats  to  classified  and  sensitive  DOE 
programs,  information  and  activities, 
reports  on  foreign  contacts,  incidents 
and  travel,  and  other  related 
counterinffelligence  activities. 

DOE  also  proposes  to  establish 
routine  uses  that  will  provide  access  to 
these  records  by  DOE  contractors,  the 
Federal  Bureau  of  Investigation  (FBI), 
and  other  authorized  Federal  agencies. 
The  description  of  individuals  covered 
by  this  system  is  set  forth  in  the 
proposed  Notice. 

System  reports  have  been  submitted 
to  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB),  in  accordance  with  subsection 
552a(r)  of  the  Privacy  Act  and  paragraph 
4b(2)  of  Appendix  I  to  OMB  Circular 
No.  A-130.  The  OMB  requires  that  a 
system  report  be  distributed  no  later 
than  60  days  prior  to  the 
implementation  of  the  announcement  of 
a  new  system  of  records. 

DATES:  The  new  system  of  records  will 
become  effective  without  further  notice 
on  October  18, 1994,  unless  comments 
are  received  on  or  before  that  date 
which  would  result  in  a  contrary 


determination  and  a  notice  is  published 
to  that  effect. 

ADDRESSES:  Written  comments  should 
be  directed  to  the  following  address: 
Denise  B.  Diggin,  Chief,  Freedom  of 
Information  and  Privacy  Acts  Branch, 
U.S.  Department  of  Energy,  HR-831. 
1000  Independence  Avenue  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Department  of  Energy,  Denise  B.  Diggin, 
Chief,  Freedom  of  Information  and 
Privacy  Acts  Branch.  HR-831, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586- 
5955. 

Department  of  Energy,  Charles  E. 
Washington,  Office  of 
Counterintelligence.  iNN-20, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586- 
5333. 

Department  of  Energy,  Abel  Lopez, 
Office  of  General  Counsel,  GC-flO. 
1000  Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586- 
8618. 

SUPPLEMENTARY  INFORMATION:  I30E 
proposes  to  exempt  this  system  from 
subsections  (k)  (1),  (2)  and  (5)  of  the 
Privacy  Act,  5  U.S.C.  552a,  to  the  extent 
that  information  within  the  system 
meets  the  requirements  of  those 
subsections  of  the  Act.  The  system  will 
further  be  exempted  from  subsections 
(e)  (3)  and  (4),  (d).  (e)  (1),  (e)(4)  (G)  and 
(H).  and  (f)  of  5  U.S.C.  552a  under  the 
Privacy  Act  of  1974,  to  the  extent  the 
information  in  this  system  of  records  is 
e.xempt  pursuant  to  5  U.S.C.  552a(k)  (1). 
(2)  and  (5).  See  DOE  Privacy  Act 
Regulations  at  10  CFR  Part  1008.12(b). 

The  text  of  the  system  notice  is  set 
forth  below. 

Issued  in  Washington.  DC.  on  August  31, 
1994. 
Archer  L.  Durham, 

Assistant  Secretary  for  Human  Resourtesand 
Administration. 

DOE-81 

SYSTEM  NAME: 

Counterintelligence  Administrative 
and  Analytical  Records  and  Reports 

SECURfTY  CLASSIFICATION: 

Classified  and  unclassified. 

SYSTEM  location: 

The  locations  listed  as  items  1,  3,  8, 
11,  12,  15, 16,  and  17  in  Appendix  A, 
and  the  following  additional  locations: 

— U.S.  Department  of  Energy,  Office  of 
Counterintelligence,  Headquarters, 
Forrestal  Building,  Washington,  DC 
20585 


— U.S.  Department  of  Energy.  Los 

Alamos  Area  Office.  528  35th  Street, 

Los  Alamos,  NM  87544 
— U.S.  Department  of  Energy,  Pinellas 

Area  Office,  P.O.  Box  11500.  St. 

Petersburg,  FL  33733 
— U.S.  Department  of  Energy,  Sandia 

Area  Office,  P.O.  Box  5400, 

Albuquerque.  NM  87115 
— National  Security  Technology,  Pacific 

Northwest  Laboratory 
— Nonproliferation,  Arms  Control,  and 

International  Security  Directorate, 

Lawrence  Livermore  National 

Laboratory 
— International  Technology  Division, 

Los  Alamos  National  Laboratory 
— Systems  Research  Center  (5900), 

Sandia  National  Laboratory, 

Albuquerque 
— International  Technology  Programs 

Division.  Oak  Ridge  K-25  Site 
— Special  Programs  Group  (SRTC), 

Savannah  River  Laboratory 
— Defense  Programs  Technology,  Idaho 

National  Engineering  Laboratory 
— Special  Technologies  Laboratory 

(STL),  Santa  Barbara 

categories  OF  INOIVIOUALS  COVERED  BY  THE  _ 
SYSTEM: 

Current  and  former  DOE  employees, 
contractor  employees,  and  consultants; 
persons  suspected  of  violating  DOE 
regulations  or  laws;  and,  where  there  are 
indications  of  contact  with  a  current  or 
former  DOE  employee,  contractor 
employee  or  consultant,  persons  who 
are: 

a.  Reasonably  believed  to  be  officers 
or  employees  of,  or  otherwise  acting  for 
or  on  behalf  of,  a  foreign  power; 

b.  Members  of  an  organization 
reasonably  believed  to  be  owned  or 
controlled  directly  or  indirectly  by,  a 
foreign  power; 

c.  Reasonably  believed  tolie  targets, 
ho.stages,  or  victims  of  international  ' 
terrorist  organizations;  or 

d.  Reasonably  believed  to  be  engaged 
in  or  about  to  engage  in  clandestine 
intelligence  activities,  sabotage, 
a.ssassinations,  or  international  terrorist 
activities  involving  DOE  programs, 
personnel,  facilities,  information  or 
materials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Analytical,  training  and  investigative 
records,  reports  and  files;  travel  reports; 
reports  on  foreign  contacts;  records, 
reports  and  files  received  from  other 
DOE  elements  and  other  Federal 
agencies. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Atomic  Energy  Act  of 
1954,  as  amended;  Department  of 
Energy  Organization  Act,  including 


authorities  incorporated  by  reference  in 
Title  ni  of  the  Department  of  Energy 
Organization  Act;  Executive  Order 
12333;  Federal  Personnel  Manual. 
Chapters  731  and  736. 

PURPOSE(S): 

Pursuant  to  E.O.  12333.  the 
Department  of  Energy  Procedures  for 
Intelligence  Activities,  and  DOE  Order 
5670.3,  the  records  in  this  system  are 
used  in  furtherance  of  the 
responsibilities  of  the  Office  of 
Counterintelligence  (Oai^whidi 
include  analysis  of  the  foreign 
intelligence  threat:  conducting 
administrative  inquiries  and 
investigations  to  identify  and  neutralize 
the  foreign  intelligence  threat  to 
classified  and  sensitive  DOE  programs, 
personnel,  information  and  adivities; 
reporting  on  foreign  contacts  and  travel, 
including  briefings  and  debriefings; 
conducting  counterintelligence 
inviestigations  and  produring 
intelligence  on  hostile  and  foreign 
intelligence  entities;  counterintelligence 
related  training:  and  other  activities 
relating  to  OCI's  responsibilities. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOING  CATEGORIES  Of  USE»S  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  maintained  in  this  system 
will  be  used  by  the  Office  of      ■ 
CounterintelUgence  for  administrative 
and  analytical  purposes.  Information 
maintained  in  this  system  of  records 
shall  be  disclosed  to: 
— The  FBI  when  such  records  indicate 
a  violation  or  probable  violation  of  the 
law; 
— Other  counterintelligence  agency 
compcHients  with  whom  the  Office  of 
Counterintelligence  is  preparing  joint 
analysis  of  counterintelligence-related 
threats  which  may  impact  the 
Department  of  Energy;- 
— In  the  event  that  information  within 
this  system  of  records  indicates  a 
violation  or  potential  violation  of  law. 
.  whether  civil,  criminal  or  regulatory 
in  nature,  and  whether  arising  by 
general  statute  or  particular  program 
pursuant  thereto,  the  relevant  records 
in  the  system  of  records  may  be 
referred  to  the  appropriate  Federal, 
State,  local,  or  foreign  agency,  charged 
with  the  responsibility  of 
investigating  or  prosecuting  such 
violations  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto; 
— A  record  from  this  system  of  records 
may  be  disclosed  as  a  routine  use  to 
a  Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 


other  pertinent  information,  su<ii  as 
current  licenses,  if  necessary,  to 
obtain  information  relevant  to  an 
agency  decision  concerning  the  hiring 
or  retentionof  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant  or  other  benefit; 

— A  record  from  this  system  of  record 
may  be  disclosed,  as  a  routine  use.  to 
a  Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring 
or  retention  of  any  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  i.ssua!i!-e  of  a  license,  grant,  or 
other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  neces.sary 
to  the  reque.sting  agency's  decision  on 
the  matter; 

— A  record  from  this  system  of  records 
may  be  disclosed,  as  a  routine  use.  (a) 
to  appropriate  parties  engaged  in 
litigation  or  in  preparation  of  possible 
litigation,  such  as  potential  witnes,ses. 
for  the  purpose  of  securing  their 
testimony  when  necessary;  (b)  to 
courts,  magistrates  or  administrative 
tribunals;  (c)  to  parties  and  their 
attorneys  for  the  purpose  of 
proceeding  with  litigation  or 
settlement  of  disputes;  and  (d)  to 
-individuals  seeking  information  by 
using  established  discovery 
procedures,  whether  in  connection 
with  civil,  criminal,  or  regulatorv 
proceedings; 

— Records  maintained  by  this  agency  to 
carry  out  its  functions  which  relate  to 
civil  and  criminal  procedings  may  be 
disclosed  to  the  news  media  in 
accordance  with  guidelines  contained 
in  Department  of  justice  regulations 
28  CFR  50.2; 

— A  record  maintained  by  this  agency  to 
carry  out  its  functions  may  be 
disclosed  to  foreign  governments  in 
accordance  with  treaty  obligations; 

—A  record  from  this  system  of  records 
may  be  disclosed  to  the  Office  of 
Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular, 

— A  record  from  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  to 
DOE  contractors  in  performance  of 
their  contracts,  provided  the  officers 
and  employees  have  a  need  for  the 
record  in  the  pyerformance  of  their 
duties;  DOE  contractor  officers  and 
employees  are  subject  to  the  same 
limitations  applicable  to  EXDE  officers 
and  employees  under  the  Privacy  Act. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAIMHG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Paper  records  and  files,  computer 
discs,  data  bases  and  printouts. 

flETRIEVABtLmr: 

By  name,  social  security  number  or 
other  personal  identifying  data. 

SAFEGUARDS: 

Access  is  limited  to  DOE  employees 
and  contractor  employees  having  a  netnl 
to  know  as  well  as  authorized  Federal 
agencies  or  components  thereof. 
Records  are  maintained  in  secured, 
locked  and  guarded  buildings. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  DOE  1324.2. 
"Records  Disposition."  Records  within 
DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitarj  landfill, 
as  appropriate. 

SYSTEM  MANAGEfl(S)  AND  AD0RESS<ES): 

Director.  Analytical  Division.  Office 
of  Counterintelligence,  NN-30.  U.S. 
Department  of  Energy,  Forre.stal 
Building.  Room  G-226, 1000 
Independence  Avenue  SW., 
Washington.  DC  20585. 

NOTIFICATION  PROCEDURES: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director. 
Freedom  of  Information  and  Privacy 
Acts  Branch,  U.S.  Department  of  Energy 
(Headquarters),  or  the  Privacy  Act 
Officer  at  the  appropriate  address 
identified  under  "System  Location" 
above  or  as  items  1.  3,  8. 11,  12. 15. 16 
or  17  in  Appendix  A;  in  accordance 
with  DOE'S  Privacy  Act  regulations  (10 
CFR  Part  1008  (45  FR  61576,  September 
16. 1980)). 

b.  Required  identifying  information: 
Completed  Privacy  Act  Request  Form, 
which  includes  full  name,  date  of  birth, 
geographic  location(s)  and 
organization(s)  where  requester  believes 
such  record  may  be  located,  and  time 
period. 

RECORD  >CCESS  PROCEOUAES: 

Same  as  Notification  Procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  Procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual,  present  and 
former  DOE  employees  and  contractor 
employees;  publicly  available  material; 
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other  agencies  within  the  IntelHgence 
Community;  other  offices  and  elements 
within  DOE;  the  FBI,  and  other  federal, 
state  and  local  law  enforcement 
agencies;  sources  contacted  during 
administrative  inquiries  and 
investigations;  and  official  records. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  is  exempted  under 
subsections  (k)  (1),  (2)  and  (5)  of  the 
Privacy  Act,  5  U.S.C.  552a,  to  the  extent 
that  information  within  the  system 
meets  the  requirements  of  those 
subsections  of  the  Act.  The  Secretary 
has  further  exempted  this  system  from 
subsections  (c)  (3)and  (4),  (d),  (e)(1), 
(e)(4)  (G)  and  (H),  and  (f)  of  5  U.S.C. 
552a  under  the  Privacy  Act  of  1974,  to 
the  extent  the  information  in  this  system 
of  records  is  exempt  pursuant  to  5 
U.S.C.  552a(k)  (1),  (2)  and  (5).  See  DOE 
Privacy  Act  Regulations  at  10  CFR  part 
1008.12(b). 

Subsection  (k)(l),  5  U.S.C.  552a(k)(l), 
permits  an  agency  head  to  exempt  those 
systems  of  records  which  are 
"specifically  authorized  under  criteria 
established  by  an  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  are  in  fact 
properly  classified  pursuant  to  such 
Executive  Order."  See  5  U.S.C. 
552{b)(lKA).  Subsection  (k)(2),  5  U.S.C. 
552a(k)(2),  allows  the  exemption  of 
records  compiled  in  the  course  of  an 
investigation  of  an  alleged  or  suspected 
violation  of  laws  and  regulations. 

Subsection  (k)(5),  5  U.S.C.  552a(k)(5), 
allows  the  exemption  of  "investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified 
information,  but  only  to  the  extent  that 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of^the 
source  would  be  held  in  confidence,  or, 
prior  to  the  effective  date  of  this  section, 
under  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
confidence."  See  DOE's  Privacy  Act 
Regulations  at  10  CFR  Part  1008.12(b). 
45  FR  61576,  September  16, 1990,  and 
refer  to  Proposed  Amendment  to  the 
Department  of  Energy's  Privacy  Act 
Regulations  pubfished  elsewhere  in  this 
issue. 

|FR  Doc- 94-22160  Filed  9-7-94.. 8:4.5  iiml 

BILLING  CODE  S450-01-P 


DEPARTMENT  OF  ENERGY 

Privacy  Act  of  1974:  Proposed 
Establishment  of  a  New  System  of 
Records 

AGENCY:  Department  of  Energy. 
ACTION:  Notification  of  intent  to  create  a 
new  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  5  U.S.C.  552a,  the 
Department  of  Energy  (DOE)  is  required 
to  publish  a  notice  in  the  Federal 
Register  when  a  system  of  records  is 
established.  The  DOE  proposes  to 
establish  a  new  system  of  records 
entitled  "Counterintelligence 
Investigative  Records"  to  maintain  joint- 
law  enforcement  investigative  records 
relating  to  counterintelligence  matters. 
Records  maintained  in  this  system  will 
be  used  to  conduct  joint  law 
enforcement  counterintelligence 
investigations  between  the  DOE's  Office 
of  Counterintelligence  (OCI)  and  the 
Federal  Bureau  of  Investigations  (FBI)  or 
other  Federal  law  enforcement  agencies, 
or  components  thereof.  These  records 
may  be  provided  to  these  agencies  and 
components  as  needed,  and  may  be 
used  as  a  basis  for  legal  actions  and  all 
matters  pertaining  thereto,  including 
civil  and  criminal  remedies.  Persons 
covered  under  this  system  are  DOE  and 
DOE  contractor  employees,  consultants, 
and  other  persons  suspected  of 
involvement  in  espionage,  sabotage,  or 
other  hostile  and  foreign  intelligence 
activities  directed  at  or  affecting  DOE 
facilities,  programs,  information, 
personnel  or  other  Department 
resources.  The  purpose  of  the  system  is 
to  satisfy  the  requirements  of  Executive 
Order  12333,  the  Department  of  Energy 
Procedures  for  Intelligence  Activities, 
DOE  Order  5670.3,  "Counterintelligence 
Program,"  and  National  Security 
Directive  47.  Law  enforcement  activities 
include  identifying  illegal  activities  of 
individuals  when  they  pertain  to 
activities  directed  at,  and  threats  posed 
to,  DOE  facilities,  information, 
programs,  personnel,  materials,  and  all 
matters  pertaining  thereto.  DOE 
proposes  to  establish  routine  uses  for 
this  system  that  allow  records 
maintained  in  this  system  to  be 
disclosed  to  the  FBI  and  other 
authorized  Federal  law  enforcement 
investigatory  agencies  or  organizations 
conducting  Counterintelligence 
investigations  or  when  a  violation  of  the 
law  is  suspected  or  has  occurred. 
System  reports  have  been  submitted  to 
the  Chairman  of  the  Committee  on 
Governmental  Affairs  of  the  U.S.  Senate, 
the  Chairman  of  the  Committee  on 
Government  Operations  of  the  U.S. 


House  of  Representatives,  and  the 
Director  of  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  subsection  552a(r)  of  the 
Privacy  Act  and  paragraph  4b(2)  of 
Appendix  I  to  0MB  Circular  A-130.  The 
OMB  requires  that  a  system  report  be 
distributed  no  later  than  60  days  prior 
to  the  implementation  of  the 
announcement  of  a  new  system  of 
records. 

DATES:  The  new  system  of  records  will 
become  effective  without  further  notice 
on  October  18,  1994,  unless  comments 
are  received  on  or  before  that  date 
which  would  result  in  a  contrary 
determination  and  a  notice  is  published 
to  that  effect. 

ADDRESSES:  Written  comments  should 
be  directed  to  the  following  address: 
Denise  B.  Diggin,  Chief,  Freedom  of 
Information  and  Privacy  Acts  Branch, 
U.S.  Department  of  Energy,  HR-831, 
1000  Independence  Avenue  SVV., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Department  of  Energy,  Denise  B.  Diggin. 
Chief,  Freedom  of  Information  and 
Privacy  Acts  Branch,  HR-831, 1000 
Independence  Avenue  SW., 
-     Washington,  DC  20585,  (202)  586- 

:   5955. 

Department  of  Energy,  Charles 
Washington,  Office  of 
Counterintelligence,  NN-30, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586- 
5333. 

Department  of  Energy,  Abel  Lopez, 
Office  of  General  Counsel,  GC-80, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586- 
8618. 

SUPPLEMENTARY  INFORMATION:  DOE 
proposes  to  exempt  this  system 
pursuant  to  subsections  (j)(2)  and  (k)  (l). 
(2)~and  (5)  of  the  Privacy  Act,  5  U.S.C. 
552a,  to  the  extent  that  information 
within  the  system  meets  the 
requirements  of  these  subsections  of  the 
Act.  The  system  will  be  exempted  from 
subsections  (c)  (3)  and  (4),  (d),  (e)  (1).  (2) 
and  (3),  (e)(4)  (G)  and  (H),  (e)(8),  (tl  and 
(g)  of  5  U.S.<:.  552a,  to  the  extent  the 
information  in  this  system  of  records  is 
exempt  pursuant  to  5  U.S.C.  552a(j)(2). 
The  system  also  will  be  exempted  from 
subsections  (c)  (3)  and  (4),  (d),  (e)(1), 
(e)(4)  (G)  and  (H),  and  (f)  of  5  U.S.C. 
552a;  to  the  extent  the  information  in 
this  system  of  records  is  exempt 
pursuant  to  5  U.S.C.  552a(k)  (1),  (2)  or 
(5). 

The  text  of  the  system  Notice  is  set 
forth  below. 
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Issued  in  Washington,  DC  on  August  31. 
1M94. 

Archer  L.  DmrliaiB. 

Assistant  Secretary  for  Human  flesowrces  and 

Administration. 

DOE-84 
SYSTEM  NAME: 

Counterintelligence  Investigative 
Records. 

SECUWTY  CLASSIRCATKJN: 

Classified  and  unclassified. 

SYSTEM  LOCATION: 

The  locations  listed  as  items  1.  3.  8. 
11.  12, 15,  16,  and  17  in  Appendix  A. 
and  the  following  additional  locations: 
—U.S.  Department  of  Energy,  Office  of 

Counterintelligence,  Headquarters, 

Forrestal  Building,  Washington,  DC 

20585 
— U.S.  Department  of  Energy,  Los 

Alamos  Area  Office,  528  35th  Street. 

Los  Alamos,  NM  87544 
—U.S.  Department  of  Energy,  Pinellas 

Area  Office,  P.O.  Box  11500,  St. 

Petersburg,  FL  33733 
— U.S.  Department  of  Energy,  Sandia 

Area  Office.  P.O.  Box  5400. 

Albuquerque,  NM  87115 
—National  Security  Technology,  Pacific 

Northwest  Laboratory 
— Nonproliferatirjn,  Arms  Control,  and 

International  Security  Directorate. 

Lawrence  Livermore  National 

Laboratory' 
— International  Technology  Division. 

Los  Alamos  National  Laborator)- 
—Systems  Research  Center  (5900), 

Sandia  National  Laboratory, 

Albuquerque 
—International  Technology  Programs 

Diviision,  Oak  Ridge  K-is  Site 
.—Special  Programs  Group  (SRTC). 

Savannah  River  Laborator\' 
—Defense  Programs  Technology,  Idaho 

National  Engineering  Laboratory 
— Special  Technologies  Laboratorv 

(STL),  Santa  Barbara 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Current  and  former  DOE  uinployees. 
contractor  employees,  and  consultants; 
persons  suspected  of  violating  DOE 
regulations  or  criYtiinal  laws:  and  where 
there  are  indications  of  comact  with  a 
current  or  former  DOE  employee, 
contractor  employee  or  consultant,  by 
persons  who  are:  .: 

a.  Reasonably  believed  to  be  officers 
or  employees  of,  or  otherwise  acting  for 
oron  behalf  of,  a  foreign  power; 

b.  Members  of  an  organization' 
reasonably  believed  to  be  owned  or 
controlled  directly  or  indirectly  by.  a 
lureign  power; 


c.  Reasonably  believed  to  be  targets, 
hostages,  or  victims  of  international 
terrorist  organizations;  or 

d.  Reasonably  twUeved  to  be  engaged 
or  about  to  engage  in  clandestine 
intelligence  activities,  sabotage, 
assassinations,  or  international  terrorist 
activities  involving  DOE  programs, 
personnel,  facilities,  information,  or 
materials. 

CATEGORiCS  Of  RECORDS  IN  THE  SYSTB*: 

Law  enforcement  records,  reports  and 
files;  reports  on  foreign  contacts; 
records,  reports  and  files  received  from 
other  DOE  elements  and  other  Federal 
agencies  related  to  intelligence 
activities. 

AUTMORTTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  12333  and  the 
Atomic  Energy  Act  of  1954,  as  amended. 

PURPOSE(S): 

Pursuant  to  E.O.  12333  and  DOE 
Order  5670.3,  "Counterintelligence 
Programs,"  the  records  in  this  system 
are  used  by  the  OCI  when  participating 
in  joint  law  enforcement 
counterintelligence-related 
investigations  with  the  FBI  or  other 
Federal  law  enforcement  agencies  or 
components  thereof  in  order  to  detect 
and  prevent  foreign  intelligence  threats 
directed  at  or  involving  DOE  classified 
and  sensitive  information,  programs, 
facilities,  personnel,  and  other 
Department  resources. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
PURPOSES  OF  SUCH  USES: 

Information  maintained  in  this  system 
will  be  used  by  tlie  OCI  when 
participating  in  a  counterintelligence- 
relatfed  joint  law  enforcement 
investigation.  Information  collected  in 
such  investigations  may  be  used  for 
pros(H;:utive  actions. 

Information  maintained  in  this  system 
of  rei.ords  shall  be  disclosed  to:  ' 
— The  FBI  when  such  records  indunte 
a  violation  or  probable  viohi^ion  uf  the 
law;   .-' 
— Other  law  enforcement  agencicis  or 
components  thereof  with  whom  the 
Oltice  of  Counterintelligence  is 
participating  in  a  joint 
.counterintelligence  law  enforcrTmenl 
investigation; 
—In  the  event  that  information  within   , 
this  system  of  records  indicates  a 
violation  or  potential  violation  of  uf'.v. 
whether  civil,  criminal  or  regulatory 
in  nature,  and  whether  arising  bv 
ge.'^ieral  statute  or.particular  program 
pursuant  thereto,  the  relevant  records 
in  the  system  of  records  may  be 
referred  to  the  appropriate  Federal. 


State,  local,  or  foreign  agency,  charged 
with  the  responsibility  of 
investigating  or  prosecuting  such 
violations  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto; 
—A  record  from  this  system  of  recxirds 
may  be  disclosed  as  a  routine  us<;  to 
a  Federal.  State,  or  local  agen<:\ 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessnr\-.  to 
obtain  information  relevant  to  an 
agency  decision  concerning  the  hiring 
or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant  or  other  benefit; 
—A  record  from  this  system  of  record 
may  l»e  disclosed,  as  a  routine  use.  to 
a  Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring 
or  retention  of  any  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  Ucense,  grant,  or 
other  benefit  by  the  requesting 
agency,  to  die  extent  that  the 
information  is  relevant  and  necessarv 
to  the  requesting  agency's  decision  on 
the  matter; 
— A  record  from  this  system  of  records 
may  be  di.sclo.sed.  as  a  routine  use.  (a) 
to  appropriate  parties  engaged  in 
litigation  or  in  preparation  of  possible 
litigation,  such  as  potential  witne.sses. 
for  the  purpose  of  securing  their 
testimony  when  ne<:essar>';  (bj  to 
courts,  magistrates  or  administrative 
tribunals;  (c)  to  parties  and  their 
attorneys  for  the  purpose  of 
proceeding  with  litigation  or 
settlement  of  disputes;  and  (d)  to 
individuals  seeking  information  by 
using  e.stablished  di.scovery 
procedures,  whether  in  conne<:tion 
with  civil,  criminal,  or  rt!gul,ntory 
proceedings; 
— Records  maintained  by  this  agencv  to 
carry  out  its  functions  which  relate  to 
civil  and  criiiiinal  procedings  mav  be 
di.sclo.sed  to  tiie  news  media  in 
•accordance  with  guidelines  contaiin-d 
in  Department  of  lusiice  rcoulatioiis 
28  CFR  50.2; 
— A  record  maintiiined  by  this  agincy  tn 
carry  out  its  functions  mav  be 
di.S(.losed  to  foreign  governments  in 
accordance  with  treaty  obligations; 
— A  rt'cord  from  tl.is  system  of  ret:ords 
may  be  disclosed  to  the.Officft  of 
-Management  and  Budget  in 
c:onnection  with  the  review  of  privat** 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
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legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular; 
— A  record  from  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  to 
DOE  contractors  in  performance  of 
their  contracts,  provided  the  officers 
and  employees  have  a  need  for  the 
record  in  the  performance  of  their 
duties;  DOE  contractor  officers  and 
employees  are  subject  to  the  same 
limitations  applicable  to  DOE  officers 
and  employees  under  the  Privacy  Act. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND  « 

DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  computer  discs,  and 
microfilm. 

RETRIEVABILrrV: 

By  name  and  social  security  number. 

SAFEGUARDS: 

Records  are  maintained  in  locked 
cabinets,  computers  restricted  to  coded 
entry,  and  computers  secured  for 
classified  information.  Access  to 
computer  records  is  by  password  only 
and  may  only  be  accessed  by  authorized 
staff  in  accordance  with  established 
procedures. 

RETENTION  AND  DISPOSAL: 

Records  retention  land  disposal 
authorities  are  contained  in  DOE  Order 
1324.2  RECORDS  DISPOSITION. 
Records  within  the  DOE  are  destroyed 
by  shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 
Automated  files  are  erased  through 
approved  security  procedures.  . 


ADDRESS(ES): 

Director,  Analytical  Division,  Office 
of  Counterintelligence  NN-20,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  G-226,  1000 
Independence  Avenue  SVV., 
Washington,  DC  20585. 

NOTIFICATION  PROCEDURES: 

Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director, 
Freedom  of  Information  and  Privacy 
Acts  Branch,  U.S.  Department  of  Energy 
(Headquarters),  or  the  Privacy  Act 
Officer  at  the  appropriate  address 
identified  under  "System  Location" 
above  or  as  items  1,  3,  8, 11, 12, 15, 16 
or  17  in  Appendix  A,  in  accordance 
with  DOE'S  Privacy  Act  Regulations,  10 
CFR  part  1008,  45  FR  61576,  September 
16, 1980. 

RECORD  ACCESS  PROCEDURES: 

Required  identifying  information:  Full 
name,  date  of  birth,  geographic 
location(s),  and  organization(s)  where 
requester  believes  such  record  may  be 
located,  and  time  period.  Preferred 
method  for  providing  this  information  is 
to  use  DOE  F  1800  "Privacy  Act 
Information  Requests"  form.  If  the 
requester  does  not  use  this  official  form, 
the  request  should  then  bear  at  the  top 
of  the  request  the  words  "Privacy  Act," 
"Privacy  Act  Access,"  or  "Privacy  Act 
Amendment,"  in  accordance  with  DOE 
Order  1800.1A,  II-l,  "Action  on  Initial 
Requests." 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  Procedures 
above. 


RECORD  SOURCE  CATEGORIES: 

The  subject  individual,  present  and 
former  DOE  employees  and  DOE 
contractor  employees;  publicly  available 
material;  other  agencies  within  the 
Intelligence  Community;  other  offices 
within  the  DOE;  the  FBI,  and  other 
federal,  state  and  local  law  enforcement 
agencies;  and  sources  contacted  during 
investigations. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  is  exempt  pursuant  to 
subsections  (j)(2)  and  (k)  (1),  (2)  and  (5) 
of  the  Privacy  Act,  5  U.S.C.  552a,  to  the 
extent  that  information  within  the 
system  meets  the  requirements  of  those 
subsections  of  the  Act.  Under 
subsection  (j)(2)  of  the  Privacy  Act,  this 
system  has  been  exempted  from 
subsections  (c)  (3)  and  (4),  (d),  (e)  (1), 
(2),  and  (3),  (e)(4)  (G)  and  (H),  (e)(8),  (0 
and  (g)  of  5  U.S.C.  552a.  See  DOE's 
Privacy  Act  Regulations  at  10  CFR 
1008.12(a),  45  FR  61576,  61582, 
September  16, 1980, 

To  the  extent  the  information  in  this 
system  of  records  is  exempt  pursuant  to 
5  U.S.C.  552a(k)  (1),  (2)  and  (5),  the 
.system  has  been  further  exempted  from 
subsections  (c)(3)  and  (4),  (d),  (e)(1), 
(e)(4)  (G)  and  (H)  and  (f)  of  5  U.S.C.  552a 
under  the  Privacy  Act  of  1974.  See 
DOE's  Privacy  Act  Regulations  at  10 
CFR  1008.12(b),  45  FR  61576, 
September  16, 1990,  and  refer  to 
Proposed  Amendment  to  the 
Department  of  Energy's  Privacy  Act 
Regulations  published  elsewhere  in  this 
issue. 
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login  as  wais,  no  passwrord  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions  202-812-1930 
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Paper  or  fiche  912-1800 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  U$E  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  writh  access  to  information  necessary  to 
-  research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 

September  13  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register 
Conference  Room,  800  North  Capitol  Street 
NW,  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 
WHERE 


DENVER,  CO 

WHEN: 

September  21,  9:00  am-12  noon 

WHERE: 

Colorado  National  Bank  Building 

12345  W.  Alameda  Parkway. 

Room  207,  Lakewood,  CO 

RESERV.4TIONS: 

Federal  Information  Center 

1-800-359-3997 

Contents 


III 


Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Superfund  program: 
Medical  monitoring  program  imder  CERCLA;  criteria  for 

determining  appropriateness;  availability,  46648- 

46651 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 
NOTICES 

Agency  information  collection  activities  imder  OMB 
review,  46614 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Plant-related  quarantine,  foreign: 
True  potato  seed  from  Chile,  46572-46574 

Antitrust  Division 

NOTICES 

National  cooperative  research  notiHcations: 

Halon  Alternatives  Research  Corp.,  Inc.,  46662 

Rockwell  International  Corp.,  46663 

Army  Department 

See  Engineers  Corps 

NOTICES 
Meetings: 

Science  Board,  46622 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Heterocyclic  and  aromatic  thiosemicarbazones  useful  in 
filariasis  treatment,  46622 
Privacy  Act: 
Systems  of  records,  46622-46624 

Arts  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Humanities 

Bipartisan  Commission  on  Entitlement  and  Tax  Reform 

NOTICES 
Meetings,  46618 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
Waterbome  cryptosporidiosis  prevention  and  control 
workshop,  46651 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  46647-46648 

Commerce  Department 

See  International  Trade  Administration 
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See  National  Oceanic  and  Atmospheric  Administration 
PROPOSED  RULES 

Employee  testimony  and  docimient  production  in  legal 
proceedings.  46598-46601 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  46620-46621 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 
NOTICES 

Enwonmental  statements;  availability,  etc.: 
Navy  lightweight  exoatmospheric  projectile  technology 
demonstration,  46621-46622 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 

Hearings,  46625-46627 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
McBride,  Dennis  E.,  M.D.,  46663-46664 

Education  Department 

NOTICES 
Meetings: 
President's  Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans,  46627 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

ARCO  Oil  &  Gas  Co.,  46668 

Caddo  Well  Service.  Inc..  46668 

Eddie  Haggar,  Ltd.,  46668 

Halliburton  Logging  Services.  Inc..  et  al.,  46668-46669 

Normandy  Manufacturing  Co.,  46669 

Portac,  Inc.,  46669-46670 

Sola  Optical,  USA;  Inc.,  46670 

USA  Enterprises,  Inc.,  et  al,  46670 
NAFTA  transitional  adjustment  assistance: 

USA  Enterprises,  Inc.,  et  al.,  46670—46671 
Organization,  functions,  and  authority  delegations: 

Trade  adjustment  assistance  program  certifying  officers. 
46671 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted     ' 

construction;  general  wage  determination  decisions, 

46666-46668 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 
Savarmah  River  Site,  SC — 
F-Canyon  plutonium  solutions,  46627-46628 
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Engineers  Corps 

NOTICES 

Regulatory  guidance  letters,  46624 

Water  resource  development  projects;  deauthorization  lists. 
46624-46625 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Florida,  46552^6553 
Illinois,  46562-46569 
Minnesota,  46553-46556 
Oregon,  46557-46562 
Texas,  46556-^6557 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  46569 
PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Volatile  organic  compounds  used  in  cold  cleaning 
machine  operations,  46602-46606 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Florida,  46601 
Oregon,  46602 
Texas.  46601^6602 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  46644 
Weekly  receipts,  46643^6644 
Meetings: 
Ecological  risk  assessment  issues;  colloquium.  46644- 

46645 
Ozone  Transport  Commission,  46645-46646 
Science  Advisory  Board,  46645 

,'  Federal  Aviation  Administration 

RULES 

Airmen  certification: 

Medical  certificates;  general  medical  condition  standards. 
46706-46708 
Airworthiness  directives:  ^ 

Airbus  Industrie,  46538^6541 

Bell.  46535-46536 

Boeing,  46541-46543 

British  Aerospace,  46546-46548 

Rolls-Royce  pic.  46536-46538 

Saab,  46543^6546 

Textron  Lycoming.  46533-46535 
Practice  and  procedure: 

Investigative  and  enforcement  procedures;  civil  penalties: 
streamlined  enforcement  test  and  evaluation  program 
Correction,  46533 
PROPOSED  RULES 
Airworthiness  directives: 

British  Aerospace.  46596-^6598 
NOTICES 
Hassengei  facility  charges;  applications,  etc.: 

Alexander  Hamilton  Airport.  VI.  46696 

Cyril  E.  King  Airport.  VI.  46696-^6697 
I     Tampa  Infemational  Airpnrt.  FL.  46697 


Federal  Communications  Commission 

PROPOSED  RULES 
Common  carrier  services: 
Jurisdictional  separations  procedures — 
Universal  service  fund  and  dial  equipment  minute 
weighting  rules  and  potential  alternatives;  joint 
board  establishment;  comment  request,  46606- 
46607 
NOTICES 

Public  safety  radio  communications  plans: 
Illinois,  46646 
Washington,  46646 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
ANR  Pipeline  Co.,  46629 
Black  Marlin  Pipeline  Co.,  46629 
Chandeleur  Pipe  Line  Co.,  46629-46630 
CNG  Transmission  Corp.,  46630 
Colorado  Interstate  Gas  Co.,  46630 
Columbia  Gas  Transmission  Corp.,  46631 
Columbia  Gulf  Transmission  Co.,  46631 
East  Tennessee  Natural  Gas  Co..  46631 
El  Paso  Natural  Gas  Co..  46632 
Florida  Gas  Transmission  Co.,  46632 
Great  Lakes  Transmission  L.P.,  46632-46633 
Iroquois  Gas  Transmission  System,  L.P.,  46633 
KN  Interstate  Gas  Transmission  Co.,  46633 
Koch  Gateway  Pipeline  Co.,  46633-46634 
Mid  Louisiana  Gas  Co.,  46634 
Midwestern  Gas  Transmission  Co..  46634 
Mississippi  River  Transmission  Corp..  46634-46636 
Mobile  Bay  Pipeline  Co..  46636 
National  Fuel  Gas  Supply  Corp..  46636 
Northern  Natural  Gas  Co.,  46636 
Overthrust  Pipeline  Co.,  46636-46637 
Ozark  Gas  Transmission  System,  46637 
Pacific  Interstate  Offshore  Co.,  46637 
Panhandle  Eastern  Pipe  Line  Co.,  46637.  46638 
Questar  Pipeline  Co..  46637-46638 
Sabine  Pipe  Line  Co..  46638 
Sea  Robin  Pipeline  Co..  46638 
Southern  Natural  Gas  Co..  46639-46640 
South  Georgia  Natural  Gas  Co..  46639 
Tennessee  Gas  Pipeline  Co..  46640 
Texas  Eastern  Transmission  Corp..  46640-46641 
Texas  Gas  Transmission  Corp..  46640.  46641-46642 
Transwestem  Pipeline  Co..  46642 
Trunkline  Gas  Co..  46642 
-     Williams  Natural  Gas  Co..  46642-46643 
VVilliston  Basin  Interstate  Pipeline  Co..  4G643 

Federal  Highway  Administration 

NOTICES 

Environmental  statements:  notice  of  intent: 

Bradford  County.  FL.  46697-46698 

Racine  County,  Wl,  46698 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Hemisphere  Forwarding.  Inc.,  46646 


Federal  Railroad  Administration 

RULES 

Raib-oad  operating  rules  and  radio  standards  and 
procedures: 
Operating  rules,  radio  rules,  etc,;  filing  requirements 
eliminated;  new  requirements  for  retention  and 
availability  during  business  hours 
Correction,  46703 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  46701 
Applications,  hearings,  determinations,  etc.: 
Sakura  Bank,  Ltd.,  46646-46647 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  46701 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 
Savings  bonds: 
Issuing  agents;  revised  fee  schedule,  46698-46700 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Mitracarpus  maxweUiae,  etc.  (three  Puerto  Rican  plants), 
46715-46718 

Puerto  Rican  broad-winged  hawk,  etc..  46710-46715 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Eggert's  sunflower,  46607-46611 

Findings  on  petitions,  etc..  46611-46612 

Food  and  Drug  Administration 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
American  Cyanamid  Co.;  approval  withdrawn,  46651- 
46652 
Meetings: 
Advisory  committees,  panels,  etc.,  46651 

Foreign  Assets  Control  Office 

RULES 

Panamanian  transactions  regulations: 
Block  Government  of  Panama  assets;  claims  resolution, 
46720 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Eldorado  National  Forest,  CA;  correction.  46614-46615 
Rio  Grande  National  Forest.  CO^  46616-46618 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Social  Security  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


Health  Resources  and  Services  Administration 

NOTICES 

National  vaccine  injury  compensation  program: 
Petitions  received,  46652-46655 

Housing  and  Urban  Development  Department 

NOTICES 
.  Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  46656 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Mines  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidumping: 
Coumarin  from — 
China,  46618^6619 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Generalized  System  of  Preferences — 
Eligible  articles  fist,  etc.,  46659-46660 
Meetings;  Sunshine  Act,  46701 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

See  Parole  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Assistant  Attorney  General.  Criminal  Division,  et  al.. 
46549-46551 

NOTICES 

Pollution  control:  consent  judgments: 
Elinco  Associates.  L.P.,  46660 
Reichhold  Chemical  Co.  et  al..  46660-46661 
Salem  Harbour  Associates  et  al.,  46660 

Privacy  Act: 
Systems  of  records.  46661-46662 

Labor  Department 

See  Employment  and  Training  Administration 

See  Emplovment  Standards  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  46665-46666 
Meetings: 
Glass  Ceiling  Commission,  46665 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Robinson  Project,  NV,  46656 
Motor  vehicle  use  restrictions: 

Oregon.  46656-46657 
Realty  actions;  sales,  leases,  etc.: 

Oregon,  46657 

Utah.  46657-46658 

Wyoming.  46658 
Survey  plat  filings: 

Colorado,  46659 
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Mines  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  46659 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Visual  Arts  National  Panel,  46671-46672 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  eonservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,  46570-46571 
Tuna.  Atlantic  bluefin  fisheries,  46569-^6570 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Atlantic  billfish,  46612-46613 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Dean  John  A.  Knauss  Marine  Policy  fellowship,  46619- 
46620 
Permits: 

Marine  mammals,  46620 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  46672 

National  Transportation  Safety  Board 

NOTICES 

Aircraft  accidents;  hearings,  etc.: 
Grand  Canyon,  AZ,  and  Hawaii;  air  tour  operators 
engaged  in  sight  seeing  operations,  46672 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Nuclear  power  plant  license  renewal;  regulatory  process: 

revisions,  46574-46596 
NOTICES 
Reports;  availability,  etc.: 

Advanced  boiling  water  reactor  design;  final  safety 
evaluation  report,  46673 
Applications,  hearings,  determinations,  etc.: 

Bauman,  Paul  A.,  46673-46674 

Ladner,  Larry  S.,  46674—46676 

McCool,  Daniel  J.,  46676-46677 

Odegard,  Richard  E.,  46677-46679 

Parole  Commission 

KpriCES 
/Organization,  functions,  and  authority  delegations: 

South  Central  Region  elimination  and  transfer  of  States  to 
North  Central  and  Eastern  Regions,  46664-46665 

Postal  Rate  Commission 

NOTICES 

Meetings;  Sunshine  Act,  46701 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  46701-46702 
Options  price  reporting  authority,  46679-46680 
Self-regulatory  organizations;  proposed  rule  changes: 
Municipal  Securities  Rulemaking  Board,  46682-46685 
National  Securities  Clearing  Corp.,  46680-46682 
Applications,  hearings,  determinations,  etc.: 
American  Enterprise  Life  Insurance  Co.  et  al.,  46685- 

46688 
Equitable  Life  Insurance  Co.  of  Iowa  et  al.,  46689-46691 
First  Investors  Cash  Management  Fund,  Inc.,  et  al., 

46691-46694 
Mutual  Funds  For  Credit  Unions,  Inc.,  46694-46695 

Small  Business  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
MidMark  Capital,  L.P.,  46695 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  46655 

State  Department 

RULES 

Intecnational  TrafBc  in  Arms  Regulations;  amendments, 
46548-46549 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
Substance  Abuse  and  Mental  Health  Services 
Administration  National  Advisory  Council; 
correction.  46655-46656 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kansas,  46551-46552 

Tennessee  Valley  Authority 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  46695-46696 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
RULES 

Americans  with  Disabilities  Act: 
Transportation  for  individuals  with  disabilities; 
correction.  46703 

Treasury  Department 

See  Fiscal  Service 

See  Foreign  Assets  Control  Office 

United  States  Enrichment  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  46701 
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Rules  and  Regulations 


Federal  Register 

Vol.  59,  No.  174 

Friday,  September  9,  1994 


.  This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  tiaving  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  (which  is  pubftshed  under 
50  titles  pursuant  to  44  U.S.C.  .1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  13 

[Docket  No.  27873] 

RIN  2120-AF36 

Special  Federal  Aviation  Regulation 
No.  72;  Civil  Penalties;  Streamline 
Enforcement  Test  and  Evaluation 
Program 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  Rule;  correction. 

SUMMARY:  This  action  deletes  the  words 
Amendment  No.  94-13-25, 
inadvertently  used  in  the  heading  of  the 
document,  and  adds  the  words  "Special 
Federal  Aviation  Regulation  No.  72",  in 
the  subject  line;  published  on  August 
26,  1994;  59  PR  44266. 

EFFECTIVE  DATES:  This  SFAR  is  effective 
August  26, 1994  through  October  26, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  R.  Reed,  Attorney,  Enforcement 
Division  (AGC-320),  Federal  Aviation 
Administration,.  900  Independence 
Ave.,  SE.,  Washington,  DC  20591; 
telephone  (202)267-7158. 

SUPPLEMENTARY  INFORMATION:  The 
document  was  published  August  26, 
1994.  59  PR  44266.  please  delete  the 
words  "Amdt.  No.  94-13-25",  from  the 
heading  and  add  to  the  subject  line  the 
words;  "Special  Federal  Aviation 
Regulation  No.  72". 
Donald  P.  Byrne, 

Assistant  Chief  Counsel,  Hegulations 
Division. 

IFR  Doc.  94-22359  Filed  9-8-94;  8:45  am]      ' 

BILUNG  CODE  491&-t3-M 


14CFftPart39 

[Docket  No.  94-ANE-20:  Amendment  39- 
9019;  AD  94-18-06] 

Airworthiness  Directives;  Textron 
Lycoming  LTS101  Series  Turtwshaft 
and  LTP101  Series  Turtx>prop  Engines 

AGENCY:  Federal  Aviation  " 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments.  - 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Textron  Lycoming  LTSlOl 
series  turboshaft  and  LTPlOl  series 
turbopirop  engines.  This  action  requires 
a  one-time  removal  of  321  No.  2 
bearings  with  serial  numbers  from 
suspect  manufacturing  lots,  and 
replacement  with  serviceable  parts.  This 
amendment  Is  prompted  by  reports  of 
three  in-service  bearing  failures.  The 
actions  specified  in  this  AD  are 
.  intended  to  prevent  engine  power  loss 
and  inflight  engine  shutdown  due  to  No. 
2  bearing  failure,  which  could  result  in 
possible  loss  of  the  aircraft. 
DATES:  Effective  September  26, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
26, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  8, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-20, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Textron 
Lycoming.  Stratford  Division,  550  Main 
Street,  Stratford,  CT  06497.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  N\V., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi,  Aerospace  Engineer. 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  M^ 


01803-5299;  telephone  (617) 238-7148. 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  three  in-service 
bearing  failures  on  Textron  Lycoming 
LTSlOl  series  turboshaft  engines. 
Investigation  revealed  that  three 
manufacturing  lots  totaling  321  No.  2 
bearings  were  manufactured  with  roller 
cages  either  undercut  or  staked 
improperly,  thereby  increasing  the 
bearing  cage  stress  levels.  The  bearings 
from  the  incident  engines  exhibited 
circumferential  fractures  spanning 
across  the  cage  cross  web  sections.  The 
bearings  were  the  winged  design,  which 
incorporates  features  to  improve 
lubrication. 

The  FAA  has  determined  through 
analysis  that  the  fractures  were  caused 
due  to  high  cycle  fatigue,  as  no  material 
defects  have  been  found.  The  failures 
were  caused  by  an  increased  stress  level 
at  the  cross  web  area,  the  location  of 
maximum  tensile  stress  of  the  cage,  with 
crack  initiation  at  the  corners  of  the 
cross  web.  Textron  Lycoming  has 
determined  tliat  two  manufacturing  lots, 
with  100  bearings  and  147  bearings 
each,  were  undercut  at  the  inner 
diameter  (ID)  of  cage  roller  pockets  to 
remove  burrs  after  broaching.  This 
undercutting  operation  removed  up  to 
0.020  inch  from  the  cross  web  area 
thickness,  about  25%  of  the  total 
thickness.  The  two  bearing  failures  were 
from  the  lot  of  100  undercut-cage 
bearings.  In  addition,  Textron  Lycoming 
has  found  that  a  separate  lot  of  74 
bearings  had  cage  cross  webs  deformed 
as  the  resuh  of  an  improperly  fitted 
spacer  of  a  staking  tool.  This  condition, 
if  not  corrected,  could  result  in  engine 
power  loss  and  inflight  engine  ■ 
shutdown  due  to  No.  2  bearing  failure, 
which  could  result  in  possible  loss  of 
the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Textron 
Lycoming  Alert  Service  Bulletin  (ASB) 
No.  A-LTlOl-72-50-0163.  Revision  1. 
dated  March  8,  1994,  that  describes 
procedures  for  removal  and  replacement 
of  affected  No.  2  bearings. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Textron  Lycoming 
LTSlOl  series  turboshaft  and  LTPlOl 
series  turboprop  engines  of  the  .same 
type  design,  this  airworthiness  directive 
(AD)  is  being  issued  to  prevent  engine 
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power  loss  and  inflight  engine 
shutdown  due  to  No.  2  bearing  failure. 
This  AD  requires  a  one-time  removal  of 
321  No.  2  bearings  with  serial  numbers 
from  suspect  manufacturing  lots,  and 
replacement  with  serviceable  parts.  For 
engines  installed  on  single-engine 
aircraft  and  twin-engine  aircraft  with 
two  affected  bearings,  the  bearings  must 
be  removed  and  replaced  prior  to 
further  flight.  For  engines  installed  on 
all  other  aircraft,  the  bearings  must  be 
removed  and  replaced  prior  to  the  next 
25  hours  time  in  ser\'ice  (TIS).  This 
timetable  is  empirically  based  on  the 
early  failure  times,  on  the  unpredictable 
nature  of  the  high  cycle  fatigue  mode, 
and  on  the  lack  of  advance  warning  of 
failure.  At  this  time,  the  FAA  has  not 
determined  an  analytically  predicted 
failure  time.  The  compliance  timetable 
of  prior  to  further  flight  for  the  single- 
engine  aircraft  or  twin-engine  aircraft 
with  two  affected  bearings  provides  for 
more  conservatism  based  on  the 
possibility  of  complete  loss  of  engine 
power.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

Since  a  situation  e.xists  thal^requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  theaddress  specified 
under  the  caption  ADDRESSES.  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  will  bo 
considered,  and  this  rule  may  be 
amended  in  light  of  the  tiomments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  nilemaking  actitm  would  be 
needed. 

Comments  are  specifit:ally  invited  on 
tlie  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need -to 


modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-20."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory-  Policies  and 
Procedures  (44  F"R  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Do(:k(>!  .it  the  location  provided 
under  the  ca^ttion  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  hicorporation  bv  reference. 
Safety. 

.'Xdoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1,.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-18-06  Textron  Lycoming:  Amendment 
39-9019.  Docket  94-ANE-20. 

Applicability:  Textron  Lycoming  LTSlOl 
series  turlx)shafl  and  LTPlOl  series 
turboprop  engines  incorporating  No.  2 
bearings.  Part  Numl)er  (P/N)  4-301-362-01 
that  have  serial  numbers  3-740  through  3- 
839,  3-1288  through  3-1361.  and  4-534 
through  4-680.  These  engines  are  installed 
on  but  not  limited  to  Aerospatiale  AS350  and 
SA-366  series.  Bell  222  series,  and  MBB 
BK117  series  helicopters:  and  Airtractor 
AT302,  Piaggio  P166.  Cessna  421  (STC).  and 
Page  Thrush  airplanes. 

Note:  Affected  bearings,  or  kits  IVN 
T05K21714,  incorporating  those  bearings, 
would  have  been  shipped  from  Textron 
Lycoming  or  an  approved  Service  Facility 
after  September  20. 1993. 

Compliance:  Required  as  indicated,  unless 
accomplisheil  previously. 

To  prevent  engine  power  loss  and  inflight 
engine  shutdown  due  to  No.  2  bearing 
failure,  which  could  result  in  possible  loss  of 
the  aircraft,  accomplish  the  following: 

(a)  For  engines  installed  on  single-engine 
airf:raft  and  twin-engine  aircraft  with  both 
engines  having  affected  bearings,  prior  to 
hirther  flight  remove  No.  2  bearings  in 
accordance  with  Textron  Lycoming  Alert 
Service  Bulletin  (ASB)  No.  A-LTl 01-72-50-- 
0161.  Revision  1,  dated  March  8.  10!I4.  and 
replace  with  sen  iceabie  parts. 

(b)  For  engines  installed  on  all  other 
aircraft,  within  25  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  airworthint^ss 
directive  (.^D)  remove  No.  2  liearings.in 
aiicordance  with  Textron  Lycoming  .\.SB  No" 
A-LTl01-72-5(M)163.  Kevision  1.  tl.itird 
March  8. 1904,  and  replace  with  servici>able 
parts. 

(«:)  An  alternative  method  of  compliance  or 
adftistnM^nt  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
usi-d  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  n^juest  should  br 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note:  Information  cctncernrng  the  existence 
of  approved  alternative  methods  of 
compliance  \\ith  this  airworthiness  directive, 
if  any,  may  Ih'  olrtainetl  frotti  the  Engine 
"  Ortification  Office. 

(<1)  Tht!  removal  and  replacement  of  th»- 
No.  2  lx!arings  shall  be  done  in  accordana* 
-with  the  folloiving  ser\'i(C  document; 


Document  No. 


Textron  Lycoming  ASB  No.  A-LTl  01-72-50-01 63 
Total  pages:  3. 


Pages 


1-3 


Revision 


Date 


Mar.  8.  1994. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Textron  Lycoming, 
Stratford  Division,  550  Main  Street. 
Stratford.  CT  06497.  Copies  may  be 
inspected  at  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NVV.,  suite  700.  Washington.  DC. 

(e)  This  amendment  becomes  effective 
on  September  26,  1994. 

Issued  in  Burlington,  Mas.sachusetts,  on 
August  30. 1994. 

Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

jFR  Doc.  94-22075  Filed  9-8-94;  8:45  ajn) 
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14  CFR  Part  39 

[Docket  No.  93-SW-17-AD;  Amendnoent 
39-9022;  AD  94-18-09] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  205A, 
205A-1,  205B.  212,  and  412  Series 
Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron, 
Inc.  Model  205A.  205A-1,  205B.  212. 
and  412  series  helicopters,  that  requires 
removal  and  replacement  of  a  certain 
design  main  transmission  lower 
planetary  spider  (spider),  and 
establishes  a  2,500  hours  time-in-service 
retirement  life  for  the  spider.  This 
amendment  is  prompted  by  five  failures 
of  the  spider  that  occurred  during  the 
manufacturer's  fatigue  tests.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  failure  of  the  spider, 
failure  of  the  main  transmission,  and 
subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  October  14,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  14, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Bell  Helicopter  Textron.  Inc..  P.O. 
Box  482.  Fort  Worth,  Texas  76101.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration.  FAA, 
Office  of  the  Assistant  Chief  Counsel, 
2601  Meacham  Boulevard,  Room  663, 
Fort  Worth.  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Uday  Garadi,  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  FAA. 
Rotorcraft  Directorate,  Fort  Worth, 
Texas  76193-0170,  telephone  (817) 
222-5157,  fax  (817)  222-5959. 
SUPPLEMENTARY  INFORMATX3N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
inrrlude  an  airworthiness  directive  (AD) 
that  is  applicable  to  Bell  Helicopter 
Textron,  Inc.  Model  205 A,  205 A-1, 
205B.  212.  and  412  series  heUr^pters 
was  published  in  the  Federal  Register 
on  January  5, 1994  (59  FR  555).  That 
action  proposed  to  require  removal  and 
replacement  of  a  certain  design  main 
transmission  lower  planetary  spider 
(spider),  and  proposed  to  establish  a 
2,500  hours  time-in-service  retirement 
life  for  the  spider. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  However,  the 
FAA  has  added  a  sentence  to  paragraph 
(c)  of  this  AD  to  make  it  clear  that  the 
retirement  life  established  is  2,500 
hours  time-in-service;  but,  since  this  AD 
establishes  a  new  retirement  life,  those 
spiders  with  2,400  or  morehours  TIS  on 
the  effective  date  of  this  AD  need  not  be 
retired  umil  on  or  before  the 
accumulation  of  an  additional  100  hours 
TIS.  Additionally,  the  FAA  aerospace 
engineer  to  contact  regarding  this  rule 
has  changed  since  the  issuance  of  the 
notice  and  the  AD  has  been  changed 
accordingly.  The  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed,  with  the  noted  changes.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

The  FAA  estimates  that  40  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that-it  will  take  approximately  26 
work  hours  per  helicopter  to  accomplish  • 
the  required  actions,  and  that  the 


average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
38,929  per  helicopter.  Based  on  these' 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
S414.360. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action'  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Do<:ket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  Anp.  1354(a).  1421 
and  1423;  49  If.S.C.  106(8):  .ind  U  CTR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 
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'    AD  94-1 8-09  Bell  Helicopter  Textron.  Inc.: 

Amendment  3&-9022.  Docket  No.  93-SW- 
17-AD. 

Applicability:  Model  205 A.  205 A-1.  205B. 
212,  and  412  series  helicopters,  with  main 
transmission  lower  planetary  spider  (spider) 
part  numt)er  (P/N)  412-040^785-101. 
installed,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  spider, 
that  could  result  in  failure  of  the  main 
transmission,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  For  spiders  with  2,400  hours  or  more 
time-in-service  (TIS)  on  the  effective  date  of 
this  airworthiness  directive  (AD),  within  the 
next  100  hours  TIS.  remove  and  replace  the 
spider  with  an  airworthy  spider  in 
accordance  with  the  Accomplishment 
Instructions  of  Bell  Helicopter  Textron.  Inc. 
Alert  Service  Bulletin  (ASH)  205-9.3-54. 
dated  June  18, 1993.  for  the  Models  205A  and 
205A-1;  ASB  205B-93-16.  dated  June  18. 
1993.  for  the  Model  205B;  ASB  212-93-83. 
dated  June  18, 1993.  for  the  Model  212:  and 
ASB  412-93-72,  Revision  A,  dated  June  18. 
1993,  for  the  Model  412  helicopters. 

(b)  For  spiders  with  less  than  2.400  hours 
TIS  on  the  effective  date  of  this  AD,  prior  to 
or  upon  attaining  2,500  hours  TIS,  remove 
and  repl^ipe  the  spider  with  an  airworthy 
spider  in  accordance  with  the 
accomplishment  instructions  of  the 
appropriate  ASB  referred  to  in  paragrapli  (a). 

(c)  This  AD  revises  the  Airworthiness 
Limitations  sections  of  the  applicable 
helicopter  maintenance  manuals  by 
establishing  a  retirement  life  of  2.500  hours 
TIS  for  the  spider.  However,  spiders  with 
2.400  or  more  hours  TIS  on  the  effective  date 
of  this  AD  need  not  be  retired  until  on  or 
before  the  accumulation  of  an  additional  100 
hours  TIS. 

(d)  An  alternative  mfithod  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  bf 
used  whpn  approved  by  the  Manager. 
Rotorcraft  Certification  Office.  ?A..\. 
Rotorcraft  Directorate.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  if  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  Ix; 
obtained  from  the  Rotorcraft  Ortification 
Office. 

(e)  Sf)ecial  flight  permits  may  Iks  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  he  accomplished. 

(f)  The  removal  and  replacement  of  the 
spider  shall  be  done  in  accordance  with  Bell 
Helicopter  Textron.  Inc.  Alert  Scr\'ice 
Bulletin  (ASB)  205-93-54.  dated  June  18. 
1993,  for  the  Models  205 A  and  205 A-1;  ASB 
205B-93-16.  dated  June  18,  1993,  for  the 
Model  205B;  ASB  212-93-83,  dated  June  18. 
1993,  for  the  Model  212:  and  ASB  412-9.3- 
"2,  Revision  A.  dated  June  18,  1993.  for  the 
Model  412  helicopters.  This  incorporation  by 
rfiference  was  approved  by  the  Director  of  the 


Federal  Register  in  accordance  with  5  Li.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bell  Helicopter  Textron,  Inc., 
P.O.  Box  482.  Fort  Worth.  Texas  76101. 
Copies  may  be  inspected  at  the  FAA,  Office 
of  the  Assistant  Chief  Counsel,  2601 
Meacham  Boulevard,  Room  663.  Fort  Worth. 
Texas;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC 

(g)  This  amendment  Ixjcomes  effective  on 
CJctober  14, 1994. 

Issued  in  Fort  Worth,  Texas,  on  August  30. 
1994. 

James  D.  Erickiion, 

Manager,  notorcraft  Directorate.  Aircraft 
Certification  Senice. 
IFR  Doc.  94-21965  Filed  9-8-94:  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-ANE-16;  Amendment  39- 
9016;  AD  94-18-03] 

Airworthiness  Directives;  Rolls-Royce 
pic  RB211  Series  Turt}ofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (All))  that  is  , 
applicable  to  Rolls-Royce  pic  (R-R) 
RB211  series  turbofan  engirtes.  This 
action  requires  removing  from  service 
intermediate  pressure  (IP)  compressor 
stage  6-7  rotor  shafts  that  exceed  new. 
reduced  cyclic  life  limits.  This 
amendment  is  prompted  by  a  report  of 
an  uncontained  failure  of  an  IP 
compressor  stage  fv-7  rotor  shaft.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  an  uncontained 
engine  failure  due  to  rupture  of  an  IP 
compressor  stage  6-7  rotor  shaft. 
DATES:  Effective  September  26,  1994. 

Tiie  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September  ; 
26.  1994. 

Comments  tor  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  8.  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
94-ANE-16. 12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 

The  senice  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  pic.  Technical  Publications 
Department,  P.O.  Box  31.  Derby. 
England.  This  information  may  be 
examined  at  the  FA.'V,  New  England 


Region.  Office  of  the  Assistant  Chief 
Counsel,  12  Nevy  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NVV,,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kerman,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299;  telephone  (B17) 238-7130. 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  Federal 
Aviation  Administration  (FAA)  that  an 
unsafe  condition  may  exist  on  Rolls- 
Royce  pic  (R-R)  RB211-22B  and  -524 
series  turbofan  engines.  The  CAA 
advises  that  they  received  a  report  of  a 
cracked  intermediate  pressure  (IP) 
compressor  stage  6-7  rotor  shaft  that 
was  removed  from  an  R-R  RB211-22B 
engine  due  to  expiration  of  its  life  limit. 
The  crack  emanated  from  a  corrosion 
pit,  extending  0.45  inches  radially 
inward  from  the.  bolt  holes  in  the  rotor 
sliaft  diaphragm.  The  manufacturer 
performed  fracture  mechanics  analysis 
and  determined  that  the  rotor  shaft 
would  not  reach  its  published  life  limit 
without  cracking  under  normal 
operating  conditions.  Consequently,  the 
CAA  took  mandatory  action  to  reduce 
the  life  limit  and  remove  suspect  rotor 
shafts  from  ser\'ice. 

The  CAA  received  an  additional 
report  of  an  uncontained  failure  of  an  IP 
compressor  stage  6-7  rotor  shaft 
installed  in  an  R-R  RB211-22B  engine 
that  failed  during  takeoff  roll. 
Investigation  determined  that  the  failurt- 
may  have  been  caused  by  stress 
corrosion  cracking  of  the  tierod  bolt 
holes.  Laboratory  examination  revealed 
that  the  crack  originated  at  a  corrosion 
pit  that  had  been  present  for,  at 
minimum,  two-thirds  of  the  rotor  shaft's 
service  life.  The  investigation  revealed 
additional  rotor  shafts  with  corrosion 
pitting  and  cracking.  This  condition,  it 
not  corrected,  can  result  in  an 
uncontained  engine  failure  due  to 
rupture  of  an  IP  compressor  stage  6-7 
rotor  shaft. 

The  R-R  RB211-524  IP  compressor 
stage  6-7  rotor  shaft  is  similar  in  design 
and  construction  to  the  -22B,  shares  the 
same  material  composition,  and  has  also 
exhibited  bolt  hole  corrosion  pitting  and 
cracking.  The  -524  rotor  shaft  operates 
at  higher  stress  levels  than  the  -22B  due 
to  increased  ojaerational  speeds. 

Rolls-Royce  pic  has  issued  Service  - 
Bulletin  (SB)  No.  RB.21 1-72-9594, 
Revision  5,  dated  Februar>'  12.  1993, 
that  specifies  rework  of  the  IP 


compressor  stage  6-7  rotor  shaft;  and  SB 
No.  RB.21 1-72-5787.  dated  March  20, 
1981 ,  that  introduces  a  thicker  IP 
compressor  stage  6-7  rotor  shaft.  Rotor 
shafts  complying  with  either  of  these 
SB's  are  not  affected  by  this  AD. 

This  engine  model  is  manufactured  in 
the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  .situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  neressar>' 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition-has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  R-R  RB.21 1  series 
turbofan  engines  of  the  same  type 
design  registered  in  the  United  States, 
this  AD  requires  removing  from  sen-ice 
IP  compressor  stage  6-7  rotor  shafts  that 
exceed  new,  reduced  cyclic  life  limits. 
This  AD  is  not  applicable  to  those 
engines  that  incorporate  the  thicker  IP 
compressor  stage  6-7  rotor  shafts  in 
accordance  with  R-R  SB  RB.21 1-72- 
5787,  dated  March  20,  1981.  If  operators 
elect  to  rework  rotor  shafts  in 
accordance  with  R-R  SB  No.  RB.21 1- 
72-9594,  Revision  5,  dated  February  12. 
1993,  the  rotor  shafts  may  operate  up  to 
the  assigned  life  limits. 

Since  a  situation  exists  thatrequires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity  - 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  bv 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 


su^ggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to  ■ 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addres.sed.  stamped 
postcard  on  which  the  following 
statement  is  madet-'Commentsto 
Docket  Number  94-ANE-16."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  governmeiit  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediatelv  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatorv' 
action"  under  Executive  Qrder  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulator}^  Polici'es  and 
Procedures  (44  FR  11034,  February-  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulator}- 
Policies  and  Procedures,  a  finnl 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adopiion  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-18-03  Rolls-Rovce  pic:  Amendment  39- 
9016,  Docket  94-ANE-16. 

Applicability:  Rolls-Royce  pic  (R-R)  Model 
RB211-22B  and  -524  series  turbofan  enginos, 
not  incorporating  thicker  intermediate    ■ 
pressure  (IF)  compressor  stage  6-7  rotor 
shafts  in  accordance  with  R-R  Ser\ice 
Bulletin  (SB)  RB.21 1-72-5787,  dated  M..rch 
20,  1981 .  and  incorporating  IP  compressor 
stage  6-7  rotor  shafts  that  have  not  been 
reworked  in  accordance  with  R-R  SB 
RB.2n-72-9594.  Revision  5.  dated  Frbruary 
12.  1993.  These  engines  are  installed  on  but 
not  limited  to  Boeing  747  series  and  767 
series,  and  Lockheed  L-lOll  scries  aircrtiit. 

ComplinncK:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  engine  failtin! 
due  to  rupture  of  an  IP  compressor  stage  6- 
7  rotor  shaft,  accomplish  the  following: 

(a)  For  K-R  RB211-22B  series  cnginos. 
accomplish  the  following: 

(1 )  For  IP  compressor  stage  6-7  rotor  shiif!;. 
that  have  greater  than  or  equal  to  14.00f) 
cycles  in  sen  ice  (CIS)  on  the  effective  (iatr- 
of  this  AD.  remove  the  rotor  shafts  within  15 
days  after  the  effective  date  of  this  AD.  iind 
replace  with  a  ser\iceable  part. 

(2)  For  IP  compressor  stage  6-7  rotor  shafts 
that  have  less  than  14.000  CIS  but  greater 
than!  1 .000  CIS  on  the  effective  date  of  this 
AD.  remove  the  rotor  shafts  at  the  next  shop 
visit,  or  prior  to  45  days  after  the  effective 
date  of  this  AD,  whichever  occurs  first,  and 
replace  with  a  serviceable  part. 

(3)  For  IP  compressor  stage  6-7  rotor  shjsfts 
that  have  11,000  or  less  CIS  on  the  effor tivi- 
date  of  this  AD,  remove  the  rotor  shafts  on 

or  before  11.000  CIS.  or  45  days  after  the 
effective  date  of  this  AD.  whiche\er  occurs 
later,  and  replace  with  a  serviceable  part. 

(4)  Subsequent  to  45  days  after  the  effet  ti\r 
date  of  this  AD,  the  new  life  limit  for  the  IP 
compressor  stage  6-7  rotor  shafts  that  have 
not  been  rcworlied  in  accordance  with  R-R 
SB  RB.211-72-9594.  Revision  5.  dated 
Februan,- 12, 1993.  shall  be  11.000  CIS. 

(5)  Rotor  shafts  that  are  reworked  in 
accordance  with  R-R  Ser\ice  Bulletin  \o. 
RB.2n-72-9594,  Revision  5.  dated  February 
12.  1993.  may  remain  in  ser\ice  until  their 
assigned  life  limits  are  reached. 

(b)  For  all  affected  R-R  RB21 1-524  seri.-v 
engines  excluding  R-R  .Models  RB211- 
524D4,  -524G,  and  -524H.  accomplish  th. 
following: 

(1)  For  IP  compressor  stage  6-7  rotor  shans 
that  have  greater  than  or  equal  to  10.500  CIS 
on  the  efftx:tive  dale  of  this"  .\D.  remove  th<' 


46538      Federal  Register  /  Vol.  59,  No.  174  /  Friday.  September  9.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  174  /  Friday.  September  9,  1994  /  Rules  and  Regulations      46539 


rotor  shafts  within  13  days  after  the  e!iecti\'e 
date  of  this  AD,  and  replace  with  a 
serviceable  part. 

(2)  For  IP  compressor  stage  6-7  rotor  shafts 
that  have  less  than  10.500  CIS  but  greater 
than  7,500  CIS  on  the  effective  date  of  this 
AD,  remove  the  rotor  shafts  at  the  nejct  shop 
visit,  or  January  31. 1995.  whichever  occurs 
first,  and  replace  with  a  serviceable  part 

(3)  For  IP  compressor  stage  6-7  rotor  shafts 
that  have  7,500  or  less  CIS  on  the  effective 
date  of  this  AD,  remove  the  rotor  shafts  on 
or  before  7,500  CIS,  or  January  31.  W95, 
whichever  occurs  later,  and  replace  with  a 
serviceable  part. 

(4)  After  January  31, 1995,  the  new  life 
limit  for  the  IP  compressor  stage  6-7  rotor 
shafts  that  have  not  been  reworked  in 
accordance  with  R-R  SB  RB .2 11-72-9594. 
Revision  5,  dated  February  12. 1993,  shall  be 

7.560  as. 

(5)  Rotor  shafts  that  are  reworked  in 
accordance  with  R-R  Service  Bulletin  No. 
RB. 211-72-9594,  Revision  5,  dated  February 
12, 1993.  may  remain  in  service  until  their 
assigned  life  limits  arc  reached. 

(c)  For  R-R  Models  RB211-524D4,  -524G. 
and  -524H  engines,  and  all  other  models  of 


R-R  RB21 1-524  series  engines  with  the 
thicker  IP  compreswr  stage  6-7  rotor  shaft  in 
accordance  with  R-R  SB  RB.21 1-72-5787. 
dated  March  20, 1981.  accomplish  the 
following: 

(1)  For  IP  compressor  stage  6-7  rotor  shafts 
that  have  greater  than  or  equal  to  10,500  CIS 
on  the  effective  date  of  this  AD,  remove  the 
rotor  shafts  within  15  days  after  the  effective 
date  of  this  AD,  and  replace  with  a 
ser\'iceable  part. 

(2)  For  IP  compressor  stage  6-7  rotor  shafts 
that  have  less  than  10.500  CIS  but  greater 
than  8.500  OS  on  the  effective  date  of  this 
AD.  remove  the  rotor  shafts  at  the  next  shop 
visit,  or  January  31, 1995.  whichever  occurs 
first,  and  replace  with  a  serviceable  part. 

(3)  For  IP  compressor  stage  6-7  rotor  shafts 
that  have  8.500  or  less  CIS  on  the  effective 
date  of  this  AD.  renriove  the  rotor  shafts  on 

or  before  8.500  CIS.  or  January  31,  1995, 
whichever  occurs  later,  and  replace  with  a 
serviceable  part. 

(4)  After  January  31. 1995.  the  new  life 
limit  for  the  IP  ccrmpressor  stage  6-7  rotor 
shafts  shall  be  8,500  QS. 

(5)  Rotor  shafts  that  are  reworked  in 
accordance  with  R-R  Service  Bulletin  Na 


RB.21 1-72-9594,  Revision  5,  dated  February 
12, 1993,  may  remain  in  service  until  their 
assigned  life  limits  are  reached. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwardofi  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  The  rework,  if  accomplished,  shall  [» 
done  in  accordance  with  the  following 
scr\ice  documents: 


Document  No. 


R-R  SB  No.  RB.21 1-72-9594  


Supplement  

Appendix  1  _ 

Total  pages:  32. 

R-R  SB  No.  RB.21 1-72-5787 

Supplement  „ 

Total  pages:  7. 


Pages 

1 

2 -... 

3 

4 

5 

6-6A  

7 

8-9 

10 

11-14  ... 
15-18  ... 
19-20  ... 

21  

22-25  ... 

1  

1-4 

S 

1-6 

1  


Revision 

5  ...... 

Original 

4  

2  

4  

2  

Original  „... 

2  

3  : 

2  

Original  

4  

Original 

2  

2  ..„ 

5  

Original  

Onginal 

Original  _... 


Date 


February  12,  1993. 
Fetxuary  5,  1992. 
November  13.  1992. 
May  8,  1992: 
Novemtjer  13,  1992. 
May  8.  1992. 
February  5.  1992. 
Mays,  1992. 
August  7,  1992. 
Mays,  1992. 
February  5.  1992. 
Novemtjer  13,  1992. 
February  5,  1992. 
Mays,  1992. 
May  8,  1992. 
Fetxuary  12.  1993. 
Fetwuary  5.  1992. 

March  20,  1981. 
March  20.  1981. 


JMI 


This  incorporation  b>-  reference  was 
appro\'ed  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  pic.  Technical  Publications 
Department.  P.O.  Box  31 .  Derby.  England. 
Copies  may  be  inspected  at  the  FAA,  .New 
England  Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive  Park. 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700.  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
September  26, 1994. 

Issued  in  Burlington.  Massachusetts,  on 
August  24. 1994. 
Mark  C.  Fulmer, 

Acting  Manager.  Engine  gnd  Propeller 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  94-21 723  Filed  9-8-94;  8:45  am] 

BILUNG  CODE  4910-13-r 


14  CFR  Part  39 

[Docket  No.  91-NM-23-AD;  Amendnient 
39-9015;  AD  94-18-02] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SliMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Airbus  Industrie  Model 
A300  series  airplanes,  that  requires  the 
implementation  of  a  corrosion 
prevention  and  tx)ntrol  program,  either 
by  revising  the  maintenance  program  or 
by  accomplishing  specific  inspection 
procedures.  This  amendment  is 


prompted  by  reports  of  incidents 
involving  corrosion  and  fatigue  cracking 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  thuir 
economic  design  goal;  these  incidents 
hwe  jeopardized  the  airworthiness  of 
the  affected  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  degradation  of  the  structural 
capabilities  of  the  airplane  due  to  the 
problems  associated  with  corrosion. 

DATES:  Effective  October  11. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Regi.ster  as  of  October  11. 
1994. 

ADDRESSES:  The  ser\ice  information 
referenced  in  this  AD  may  be  obtained 


from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SVV,,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NVV.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
.  proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Airbus  Model  A300 
.series  airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRMl  in  the  Federal 
Register  on  May  27, 1993  (58  FR  30722). 
That  action  proposed  to  require  the 
implementation  of  a  corrosion 
prevention  and  control  program,  either 
by  revising  the  maintenance  program  or 
by  accomplishing  specific  inspection 
procedures. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Several  commenters  request  that  the 
proposed  rule  specify  whether  or  not 
the  proposed  requirements  are 
applicable  to  Airbus  Model  A300-600 
series  airplanes.  These  commenters 
consider  that  the  rule  should  not  be 
applicable  to  the  Model  A300-60Q. 
since  the  rule  is  intended  to  address 
problems  associated  with  structural 
failure  of  aging  airplanes,  and  the  Model 
A300-600  fleet  is  not  close  to  reaching 
its  economic  design  goal.  The  FAA 
acknowledges  that  some  clarification  of 
the  appUcability  of  the  rule  is 
warranted.  The  FAA  did  not  intend  for 
the  rule  to  be  applicable  to  the  Model 
A300-600.  Therefore,  to  eliminate  any 
confusion  that  may  arise  among  affected 
operators,  the  FAA  has  revised  the 
applicability  of  the  final  rule  to  indicate 
clearly  that  the  requirements  of  the  rule 
are  not  applicable  to  Model  A300-600 
series  airplanes. 

Another  commenter  requests  that 
NOTE  2  of  the  proposal  be  expanded  to 
explain  the  extent  of  FAA  involvement 
in  paragraphs  (c).  (d).  (e),  and  (f).  The 
FAA  does  not  consider  that  any 
additional  explanation  is  neces.sary. 


NOTE  2  specifically  defines  the  term 
"FAA"  for  affected  operators 
conducting  their  operations  under 
various  parts  of  the  Federal  Aviation 
Regulations,  The  information  presented 
in  NOTE  2  is  valid  for  each  use  of  the 
term  "FAA"  throughout  the  AD. 

This  same  commenter  requests  that, 
in  order  to  ensure  consistent 
implementation  of  the  program  and  to 
provide  a  reliable  statistical  data  base, 
the  proposal  be  revised  to  indicate  that 
credit  for  completion  of  the  initial  task 
is  limited  to  only  those  inspections  that 
are  accomplished  at  a  time  bevond  the 
implementation  age  (lA)  for  the 
particular  area.  In  support  of  this 
request,  the  commenter  refers  to  NOTE 
7  of  the  proposal,  which  states  that 
paragraph  (a)  does  not  require 
inspection  of  any  area  that  has  not 
exceeded  the  implementation  age  for 
that  area.  The  FAA  does  not  agree.  If  an" 
operator  elects  to  perform  an  inspection 
prior  to  thfe  lA  for  a  certain  area,  that 
inspection  must  then  be  repeated  at  the 
appropriate  repeat  inter\al  (RI).  The 
FAA  considers  that  this  will  ensure  a 
consistent  implementation  of  the 
program. 

In  its  comments  to  the  notice,  the 
manufacturer  requests  that  the  FAA 
clarify  the  fact  that  the  issuance  of  the 
revised  Airbus  Industrie  Document, 
"A300  Corrosion  Prevention  and 
Control  Program,"  was  intended  only  to 
help  improve  the  understanding  and 
handling  of  the  inspection  procedures 
described  in  the  baseline  corrosion 
prevention  and  control  program  (CPCP). 
However,  the  baseline  program  itself,  as 
detailed  in  the  original  issuance  of  that 
Document,  was  not  changed  in  the 
revi.sed  version.  The  F,\A  acknowledges 
this  information. 

The  manufacturer  also  notes  that  the 
economic  impact  information  contained 
in  the  preamble  to  the  notic :e  presented 
the  CPCP  as  if  it  were  a  program 
separate  from  the  affected  operators" 
current  maintenance  programs,  and  tjjat 
the  calculated  costs  would  be 
supplemental  to  those  costs  currently 
incurred  through  regular  maintenance 
practices.  The  commenter  points  out 
that  many  of  the  tasks  listed  in  the  CPCP 
existed  as  part  of  operators' 
maintenance  programs  prior  to  the 
issuance  of  the  Airbus  CPCP  document 
(and.  thus,  prior  to  the  issuance  of  this 
AD).  Therefore,  the  commenter 
considers  that  the  economic  impact  of 
the  rule  should  be  adjusted  accordingly. 
The  FAA  acknowledges  this 
information,  and  has  revised  the 
economic  impact  information,  below,  to 
clarify  this  aspect. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Impact 

The  FAA  estimates  that  54  airplanes 
of  U.S.  registrS'  will  be  affected  by  this 
AD.  ■      . 

There  are  50  corrosion  inspection 
areas  called  out  in  the  Airbus  Industrie 
Document,  and  it  will  take 
approximately  16  work  hours  per  area  to 
accomplish  the  required  actions.  The 
average  labor  rate  is  approximately  S55 
per  work  hour.  Based  on  these  figures, 
the  total  impact  of  this  AD  on  U.S. 
operators  is  approximately  52,376,000 
or  $44,000  per  airplane,  for  the  initial  6- 
year  inspection  cycle.  This  total  cost 
impact  figure  is  based  on  Assumptions 
that  no  operator  has  yet  accomplished 
any  of  the  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  points  out  that  the  total  cost 
impact  figure  discussed  above  is 
presented  as  if  the  actions  required  by 
this  AD  were  to  be  conducted  as  "stand 
alone"  actions.  However,  in  actual 
practice,  these  actions  will  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Some 
affected  operators  already  have  been 
performing  these  actions  as  part  of  their 
regular  maintenance  program. 
Therefore,  the  actual  number  of 
necessary  "additional"  work  hours  and 
associated  labor  costs  will  be  minimal 
in  many  instances.  Additionally,  any 
costs  associated  with  special  airplane 
scheduling  also  will  be  minimal. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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PR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  inl  4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
■  Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39}  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.iS.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-18-02     Airbus:  Amendmert  39-9015. 
Docket  91-NM-23-AD. 

Applicability:  Model  A300  series  airplanes 
(excluding  Model  A300-600  series), 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  This  AD  references  Airbus 
Industrie  Document.  ■■A300  Cbrrosion 
Prevention  and  Control  Program,"  dated 
November  1992,  for  corrosion  instructions, 
compliance  times,  and  reporting 
requirements.  In  addition,  this  AD  specifies 
,  inspection  and  reporting  requirements 
beyond  those  included  in  that  Document. 
Where  there  are  differences  between  the  AD 
and  the  Document,  the  AD  prevails. 

Note  2:  As  used  throughout  this  AD,  the 
term  "the  FAA "  is  defined  differently  for 
different  operators,  as  follows;  For  those 
operators  complying  with  paragraph  (a)  of 
this  AD.  "the  FAA"  is  defined  as  "the 
Manager  of  the  Standardization  Branch. 
ANM-113.  FAA.  Transport  Airplane 
Directorate."  For  those  operators  operating 
under  Federal  Aviation  Regulations  (FAR) 
part  121  or  129  (14  CFR  part  121  or  part  129), 
and  complying  with  paragraph  (b)  of  this  AD. 
"the  FAA"  is  defined  as  "the  cognizant 
Principal  Maintenance  Inspector  (PMD."  For 
those  operators  operating  under  FAR  part  91 
or  125  (14  CFR  part  91  or  part  125).  and 
complying  with  paragraph  (b)  of  this  AD. 
"the  FA.\ "  is  defined  as  'tie  cognizant 


Maintenance  Inspector  at  the  appropriate 
FAA  Flight  Standards  office." 

To  prevent  degradation  of  the  structural 
capabilities  of  the  airplane  due  to  the 
problems  associated  with  corrosion  damage, 
accomplish  the  following: 

(a)  E.xcept  as  provided  in  paragraph  fb)  of 
this  AD.  complete  each  of  the  corrosion 
instructions  specified  in  Section  5  of  Airbus 
Industrie  Document.  "ASOO  Corrosion 
Prevention  and  Control  Program,"  dated 
November  1992  (hereinafter  referred  to  as 
"the  Document"),  in  accordance  with  the 
procedures  of  the  Document,  and  the 
schedule  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD. 

Note  3:  A  "corrosion  instruction,"  as 
defined  in  Section  5  ofthe  Document, 
includes  inspections;  procedures  for  a 
corrective  action,  including  repairs,  under 
identified  circumstances;  application  of 
corrosion  inhibitors;  and  other  follow-on 
actions. 

Note  4:  Corrosion  instructions  completed 
in  accordance  with  the  Document  before  the 
effective  date  of  this  AD  may  be  credited  for 
compliance  with  the  initial  corrosion 
instruction  requirements  of  paragraph  (a)(1) 
of  this  AD. 

Note  5:  Where  non-destructive  inspection 
(NDI)  methods  are  employed,  in  accordance 
with  Section  5  of  the  Document,  the 
standards  and  procedures  used  must  be 
acceptable  to  the  Administrator  in 
accordance  with  FAR  section  43.13  (14  CFR 
43.13). 

Note  6:  Procedures  identified  in  the 
Document  as  "informational  only"  are  not 
required  to  be  accomplished  by  this  AD. 

fl)  Complete  the  initial  corrosion 
instruction  of  each  "corrosion  inspection 
area"  defined  in  Section  5  of  the  Document 
as  follows: 

(i)  For  aircraft  areas  that  have  not  yet 
reached  the  "implementation  age"  (lA)  as  of 
one  year  after  the  effective  date  of  this  AD. 
initial  compliance  must  occur  no  later  than 
the  lA  plus  the  "repeat  interval"  (RI). 

(ii)  For  aircraft  areas  that  have  exceeded 
the  LA  as  of  one  year  after  the  effective  date 
of  this  AD.  iiiiiial  compliance  must  occur 
within  the  Rl  for  the  area,  measured  from  a 
date  one  year  after  the  effective  date  of  this 
AD. 

(iii)  For  airplanes  that  are  20  years  old  or 
older  as  of  one  year  after  the  effective  date 
of  this  AD.  initial  compliance  must  occur  for 
all  areas  within  one  RI.  or  within  six  years, 
measured  from  a  date  one  year  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(iv)  Notwithstanding  paragraphs  (a)(l)(i). 
(a)(l)(ii),  and  (a)(l)(iii)  of  this  AD. 
accomplish  the  initial  task,  for  each  area  that 
exceeds  the  lA  for  that  area,  at  a  minimum 
rate  of  one  such  area  per  year,  beginning  one 
year  after  the  effective  date  of  this  AD. 

Note  7:  This  paragraph  does  not  require 
inspection  of  any  area  that  has  not  exceeded 
the  lA  for  that  area. 

Note  8:  This  minimum  rate  requirement 
may  cause  a  hardship  on  some  small 
operators.  In  those  circumstances,  requests 
for  adjustments  to  the  impleraetitation  rate 


will  be  evaluated  on  a  case-by-case  basis 
under  the  provisions  of  paragraph  (h)  of  tl  =<! 
AD. 

(2)  Repeat  each  corrosion  instruction  at  a 
time  interval  not  to  exceed  the  RJ  specified 
in  the  Document  for  that  task  . 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD:  Prior  to  one  year 
after  the  effective  date  of  this  AD,  revise  the 
FAA-approved  maintenance/ins'pection 
program  to  include  the  corrosion  prevention 
and  control  program  specified  in  the 
Document;  or  to  include  an  equivalent 
program  that  is  approved  by  the  FAA.  In  all 
cases,  the  initial  corrosion  instruction  for 
each  corrosion  inspection  area  must  be 
completed  in  accordance  with  the 
compliance  schedule  specified  in  paragraph 
(a)(1)  of  this  AD. 

(1)  Any  operator  complying  with  paragraph 
(b)  of  this  AD  may  use  an  alternative 
recordkeeping  method  to  that  otherwise 
required  by  FAR  section  91.417  (14  CFR 

'  91.417)  or  section  121.380  (14  CFR  121.380) 
for  the  actions  required  by  this  AD.  provided 
it  is  approved  by  the  FAA  and  is  included 

.  in  a  revision  to  the  FAA-approved 
maintenance/inspection  program. 

(2)  Subsequent  to  the  accomplishment  of 
the  initial  corrosion  instruction,  extensions     , 
of  RI's  specified  in  the  Document  must  be 
approved  by  the  FAA. 

(c)  To  accommodate  unanticipated 
scheduling  requirements,  it  is  acceptable  for 
an  RI  to  be  increased  by  up  to  10%.  but  not 
to  exceed  6  months.  The  FAA  must  be 
informed,  in  writing,  of  any  such  extension 
within  30  days  after  such  adjustment  of  the 
schedule. 

(d)(1)  If,  as  a  result  of  any  inspection 
conducted  in  accordance  nith  paragraph  (a) 
or  (b)  of  this  AD.  Level  3  corrosion  is 
determined  to  exist  in  any  area,  accomplish 
either  paragraph  (d)(l)(i)  or  (d)(l)(ii)  of  this 
AD  within  7  days  after  such  determination: 

(i)  Submit  a  report  of  that  determination  to 
the  FAA  and  complete  the  corrosion 
instruction  in  the  affected  areas  on  all  Model  - 
A300  series  airplanes  in  the  operator's  fleet; 
or  - 

(ii)  Submit  to  the  FAA  for  approval  one  of 
the  following: 

(A)  A  proposed  schedule  for  performing 
the  corrosion  instructions  in  the  affected 
areas  on  the  remaining  Model  A300  series 
airplanes  in.  the  operator's  fleet,  which  is 
adequate  to  ensure  that  any  other  Level  3 
corrosion  is  detected  in  a  timely  manner, 
along  with  substantiating  data  for  that 
schedule;  or 

(B)  Data  substantiating  that  the  Level  3 
corrosion  found  is  an  isolated  occurrence. 

Note  9:  Notwithstanding  the  provisions  of 
Section  2  of  the  Document,  which  would 
permit  corrosion  that  otherwise  meets  the 
definition  of  Level  3  corrosion  (i.e..  which  is 
determined  to  be  a  potentially  urgent 
airworthiness  concern  requiring  expeditious 
action)  to  be  treated  as  Level  1  if  the  operator 
finds  that  it  "can  be  attributed  to  an  event  not 
typical  ofthe  operator's  usage  of  other 
airplanes  in  the  same  fleet."  this  paragraph 
requires  that  data  substantiating  any  such 
finding  be  sutjmitted  to  the  FAA  far 
approval. 
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(2)  The  FAA  may  impose  schedules  other 
than  those  proposed,  upon  fmding  that  such 
changes  are  necessary  to  ensure  that  any 
other  Level  3  corrosion  is  detected  in  a 
timely  manner. 

(3)  Within  the  time  schedule  approved 
under  paragraph  (d)(1)  or  (d)(2)  of  this  AD] 
accomplish  the  corrosion  instractions  in  the 
affected  areas  ofthe  remaining  Model  A300 
series  airplanes  in  the  operator's  fleet. 

(e)  If.  as  a  result  of  any  inspection,  after  the 
initial  inspection,  conducted  in  accordance 
with  paragraph  (a)  or  (b)  of  this  AD.  it  is 
determined  that  corrosion  findings  exceed 
Level  1  in  any  area,  within  60  davs  after  such 
determination  a  means  approved  tjy  the  FAA 
must  be  implemented  to  reduce  ftiture 
findings  of  corrosion  in  that  area  to  l^vel  1 
or  better. 

(f)  Before  any  operator  places  into  senice 
any  airplane  subject  to  the  requirements  of 
this  AD.  a  schedule  for  the  accomplishment 
of  corrosion  instructions  required  by  this  AD 
must  be  established  in  accordance  with 
paragraph  (f)(l)  or  (0(2)  of  this  AD.  as 
applicable: 

-   (1)  For  airplanes  previously  maintained  in 
accordance  with  this  AD.  the  first  corrosion 
instruction  in  each  area  to  be  performed  by 
the  new  operator  must  be  accomplished  in 
accordance  with  the  previous  operator's 
scheduleor  with  the  new  operator's 
schedule,  whichever  would  result  in  the 
earlier  accomplishment  date  for4hat  task. 
After  each  corrosion  instruction  has  been 
performed  once,  each  subsequent  task  must 
be  performed  in  accordance  with  the  new 
operator's  schedule. 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accordance  with 
this  AD.  the  first  corrosion  instruction  for 
each  area  to  be  performed  by -the  new 
operator  must  be  accomplished  prior  to 
further  flight  or  in  accordance  with  a 
schedule  approved  by  the  FAA. 

(g)  Reports  of  Level  2  and  Level  3  corrosion 
must  be  submitted  at  least  quarterly  to  Airbus 
in  accordance  with  Section  6  of  the 
Document. 

Note  10:  Reporting  of  l^evel  2  and  l^vel  3 
corrosion  found  as  a  result  of  any 
opportunity  inspection  is  highly  desirable. 

fh)  An  alternative  method  of  compliance  or 
adjustmeat  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when- approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  reqiiests  through  the 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight.  Standards  office,     - 
who  may  concur  or  conunent  and  then  send 
it  to  the  Manager,  Los  Angeles  AGO. 

Note  11:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-n3. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  ofthe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  2 1 .  199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(j)  Reports  of  corrosion  inspection  results 
required  by  this  AD  have  been  approved  by 


the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(k)  The  actions  shall  be  done  in  accordance 
with  Airbus  Industrie  Document.  "A300 
Corrosion  Prevention  and  Control  Program." 
dated  November  1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAa, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington:  or  at  the 
Office  ofthe  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washineton. 
DC.  . 

(l)This  amendment  becomes  effective  on 
October  11. 1994.  * 

Issued  in  Renton.  Washington,  on  Aueust 
19. 1994.  . 

Darrcll  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-20995  Filed  9-8-94;  8:45  am] 

BttUNG  CODE  4910-13-U 


14  CFR  Part<J9 


[Docket  No.  fl4-NM-03-^D;  Amendment 
39-9014;  AD  94-18-01J 

Airworthiness  Directives;  Boeing 
Model  757  and  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  air\vorthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
and  767  series  airplanes,  that  requires 
modification  ofthe  latch  hook 
installation  for  the  number  two  cockpit 
window  franr^.  This  amendment  is 
prompted  by  leports  ofthe  flight  crew 
executing  rejected  takeoffs  (RTO)  and 
air  turnt)acks  (.^TB)  due  to  false 
"closed"  indications  for  the  number  two 
cockpit  window.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
unlatched  (not  completely  closed) 
number  two  cockpit  windows  and  the 
resultant  execution  of  RTO's  and\\TB's 
by  the  flight  crew. 

DATES:  Effective  October  11.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  1 1 . 
1994. 

ADDRESSES:  The  senice  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 


Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Boffo.  Aerospace  Engineer.  Airframe 
Branch,  ANM-120S.  FAA,  Transport 
Airplane  Directorate.  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056: 
telephone  (206)  227-2780:  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  ofthe  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  757  and  767  series  airplanes  was 
published  in  the  Federal  Register  on 
March  8, 1994  (59  FR  10759).  That 
action  proposed  to  require  modification 
ofthe  latch  hook  installation  for  the 
number  two  cockpit  window  frame. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Several  commenters  question  the 
need  for  the  rule  and  consider  that  the 
proposal  should  be  withdrawn  for 
various  reasons: 

One  of  these  commenters  contends 
that- the  nature  ofthe  addressed  problem 
does  not  constitute  an  unsafe  condition. 
This  commenter  states  that,  if  the 
window  is  not  completely  closed,  it  is 
not  possible  for  the  latch  cams  to  engage 
\vith  the  latch  posts:  thus,  improperly      • 
closed  windows  are  readily  identified 
by  physically  trying  to  open  the 
window.  The  FAA  does  not  concur.  If 
the  window  latch  cams  do  not  ei;;^::oe 
with  the  latch  posts,  it  is  still  possible 
to  rotate  the  latch  handle.  Whenever  the 
latch  handle  is  rotated,  a  "closed" 
indicator  appears  above  the  window. 
This  makes  it  possible  for  the  window 
actually  to  be  open,  but  to  appear  to  be 
clo.sed  and  to  have  a  "closed"  indicator 
as  well.  The  modification  required  by 
this  AD  addresses  that  situation,  since  it 
will  prevent  the  possibility  of  rotating 
the  latch  handle  into  the  forward, 
latched  position  unless  the  window  is 
fully  closed.  Because  ofthe 
consequences  associated  with  an  open 
window,  the  FAj\  considers  this 
modification  to  be  warranted  and 
appropriate. 

Some  of  these  commenters  consider 
that  current  flight  crew  procedures  are 
adequate  to  address  the  problem  that  is 
the  subject  of  the  proposed  AD.  These 
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commenters  point  out  that  current 
procedures  provide  for  a  check  of  these 
windows  to  ensure  that  they  are  closed 
and  locked;  some  operators'  procedures 
require  that  the  flight  crew  check  the 
windows  twice.  The  FAA  does  not 
concur.  As  described  above,  the  current 
configuration  of  the  window  latching 
mechanism  and  associated  indicator 
make  it  possible  for  the  window  to 
appear  to  be  closed  and  to  have  a 
"closed"  indicator,  even  though  the 
window  is  not  actually  closed  and 
latched.  Service  experience  has  shown 
that  the  flight  crew  will  not  always 
verify  that  the  window  is  closed  if  they 
have  a  "closed"  indication.  For  these 
reasons,  the  FAA  finds  that  flight  crew 
procedures  alone  are  not  effective  in 
addressing  the  identified  unsafe 
condition. 

Another  of  these  commenters  states 
that  there  has  been  only  a  limited 
number  of  operators  that  have 
experienced  difficulty  with  the  subject 
windows;  this  commenter  does  not 
consider  that  it  is  reasonable  for  the 
FAA  to  burden  all  operators  with  the 
requirements  of  the  rule  because  of  the 
service  experience  of  only  a  few 
operators.  The  FAA  acknowledges  that 
only  a  few  operators  have  experienced 
in  service  the  problems  addressed  by 
this  AD  action.  However,  since  the 
configuration  of  the  windows,  the 
window  latching  mechanism,  and  the 
associated  indicating  system  is  similar 
on  all  of  the  affected  Model  757  and  767 
series  airplanes,  the  FAA  has 
determined  that  the  potential  exists  for 
this  problem  to  occur  on  any  of  these 
airplanes. 

Another  of  these  commenters  states 
that  the  referenced  service  bulletin 
describes  the  modification  as  desirable 
only  to  "reduce  noise  in  the  cockpit" 
should  the  subject  windows  not  be 
latched.  This  commenter  states  that  at 
no  time  have  there  been  reports  of  an 
uncommanded  window  opening; 
instead,  there  have  been  reports  only  of 
false  window  latching,  which  resulted 
in  air  leakage  and  noise.  Therefore,  the 
commenter  considers  the  proposed 
modification  to  be  merely  a  "product 
invprovement"  and  not  necessarily 
meant  to  correct  an  unsafe  condition. 
The  FAA  does  not  concur.  The 
modifications  described  in  the 
referenced  service  bulletins  eliminate 
the  possibility  of  the  "closed"  indicator 
being  visible  when  the  window  is  not 
actually  fully  closed.  The  air  leakage 
and  noise  that  have  resulted  from  open 
windows  have  led  to  rejected  takeoffs 
(RTO"s)  and  air  turnbacks  (ATB's);  some 
of  the  RTO's  have  resulted  in 
considerable  damage  to  the  airplane.  To 
address  this  unsafe  condition,  the  FAA 


has  determined  that  the  need  for  the 
proposed  modification  is  warranted. 

Fmally.  one  of  these  commenter  states 
that  there  have  been  reports  of  RTO's 
and  ATB's  involving  airplanes  that  have 
incorporated  the  modification; 
therefore,  the  modification  will  not 
eliminate  these  occurrences.  The  FAA 
acknowledges  that  RTO's  and  ATB's 
have  taken  place  after  modification,  and 
points  out  that  the  subject  modification 
is  not  intended  to  prevent  all  future 
occurrences  of  these  incidents. 
Conversely,  it  is  not  intended  that  the 
modification  terminate  any 
requirements  for  crew  preparation  of  the 
flight  deck  for  flight.  The  modification 
does  address  a  design  problem  that  can 
lead  the  crew  to  believe  that  the 
window  is  closed  when,  in  fact,  it  is  not. 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  provide 
"credit"  to  operators  with  Model  767 
series  airplanes  that  have  been 
previously  modified  only  in  accordance 
with  Boeing  Service  Bulletin  767-56- 
0002,  dated  August  30. 1985,  and  not  in 
accordance  with  that  service  bulletin  as 
amended  by  Notice  of  Status  Change 
(NSC)  1,  dated  July  3,  1986,  as  specified 
in  the  notice.  This  commenter  points 
out  that  NSC  1  simply  added  data 
concerning  existing  part  accountability; 
additionally,  NSC  1  contains  a 
statement  indicating  that  "no  more  work 
is  necessary  on  airplanes  changed  by  the 
initial  release  of  this  service  bulletin." 
The  FAA  concurs,  and  has  revi.sed  the 
final  rule  accordingly. 

This  same  commenter  requests  that 
the  comment  period  be  extended  by  an 
additional  60  days  in  order  to  obtain 
information  as  to  whether  or  not  all 
affected  Model  767  series  airplanes  have 
already  been  modified  in  accordance 
with  the  proposed  requirements  of  the 
rule.  The  commenter  considers  that,  by 
obtaining  such  affirmative  data,  the 
Model  767  could  be  eliminated  from  the 
applicability  of  the  rule.  The  FAA  does 
not  concur,  and  considers  that  such  a 
delay  in  this  rulemaking  action  is 
inappropriate.  Regardless,  as  specified 
in  the  "Compliance"  statement  of  the 
final  rule,  airplanes  that  have  been 
modified  previously  in  accordance  with 
the  requirements  of  the  rule  are 
considered  in  compliance  and  require 
no  additional  work  relative  to  this  rule. 

One  commenter  requests  that  the 
proposed  compliance  time  of  18  months 
be  extended  to  30  months  in  order  to 
accommodate  parts  delivery  time  and 
orderly  modification  of  the  fleet.  This 
commenter  states  that  the  lead  time 
necessary  for  obtaining  the  modification 
parts  is  extensive  (44  weeks),  and  an  18- 
month  compliance  time  is  unreasonably 
short  to  expect  operators  of  large  fleets 


to  modify  all  of  the  affected  airplanes. 
The  FAA  concurs.  In  developing  an 
appropriate  compliance  time  for  this  AD 
action,  the  FAA  intended  that  it  fall 
during  a  time  of  regularly  scheduled 
maintenance  in  order  to  allow  the 
modification  to  be  performed  at  a  base 
where  special  equipment  and  trained 
maintenance  personnel  will  be  available 
if  necessary.  The  FAA  considers  that 
extending  the  compliance  time  to  30 
months  will  not  adversely  affect  safety 
and  will  allow  timely  and  orderly 
modification  of  the  affected  fleet. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  640  Model 
757  and  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  409  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$2,000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$997,960,  or  $2,440  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  at  least  44  of  the 
affected  airplanes  have  already  been 
modified  in  accordance  with  the 
requirements  of  this  AD,  and  that 
numerous  others  are  either  currently 
undergoing  or  will  have  undergone 
modification  by  the  date  that  this  AD  is 
effective.  Therefore,  the  future  economic 
cost  impact  of  this  rule  on  U.S. 
operators  is  "now  only  $890,600  (and, 
most  likely,  considerably  less  than  that 
amount  as  of  the  effective  date  of  this 
AD). 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 


appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  of>erators  would  accomplish 
the  required  actions  even  if  they  were 
not  reauired  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a     - 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  t>'pe 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA.  as  in  this 
AD,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  the  original 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
".significant  rule"  under  tXDT 
-  Regulatory  Policies  and  Procedures  (44 
FR  11034.  Feb.uary  26, 1979)i  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-18-01     Boeing:  Amendment  39-9014. 
Docket  94-NM-03-AD. 

Applicability:  Model  757  series  airplanes 
having  line  positions  1  through  534 
inclusive,  and  Model  767  series  airplanes 
having  line  positions  1  through  114 
inclusive;  certificated  in  any  categon-. 

Comp/ionce;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  unlatched  (not  completely 
closed)  numtier  two  cockpit  windows  and  the 
resultant  execution  of  rejected  takeoffc  and 
air  turnbacks  by  the  flight  crew,  accomplish 
the  following: 

(a)  Within  30  months  after  the  effective 
date  of  this  AD.  modih'  the  latch  hook 
installation  for  the  numtjer  two  cockpit 
window  frame  in  accordance  with  the 
applicable  ser\'ice  bulletin  indicated  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  For  Model  757  series  airplanes:  Boeing 
Sarvice  Bulletin  757-55-0007.  dated  May  6. 
1993. 

(2)  For  Model  767  series  airplanes:  either 
Boeing  Service  BuUetin  767-56-0002.  dated 
August  30, 1985;  or  Boeing  Service  Bulletin 
767-56-0002  as  amended  bv  Notice  of  Status 
Change  Number  767-56-0002  NSC  1 .  dated 
)uly  3.  1986. 

(b)  An  alternative  method  of  compliance. or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certificatfon  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACQ. 

Note:  Information  concerning  the  existence 
of  approved  altemati^•e  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  t>e  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
757-56-0007.  dated  May  6. 1993;  or  Boeing 
Service  Bulletin  767-56-0002.  dated  August 
30.  198'5:  or  Boeing  Service  Bulletin  767-56- 
0002.  as  amended  bv  Notice  of  Status  Change 
Number  767-56-0002  NSC  1 .  dated  julv  3. 


1986;  as  applicable.  This  incorpora'ion  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S  C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle.  Washington 
98124-2207,  Copies  may  be  inspected  at  the 
FA.^.  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton.  Washington:  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 

(e)  This  amendment  becomes  effective  on 
■October  11. 1994. 

Issued  in  Renton.  Washington,  on  .August 
18,1994. 

James  V.  Devany. 

Actinf,  Manuner.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Dor.  94-20754  Filed  9-8-94;  8:45  am] 

BILUNG  CODE  »910-1»^J 


14  CFR  Part  39 

(Docket  No.  93-NM-234-AD;  Amendment 
39-9018:  AO  94-18-05) 

Airworthiness  Directives;  Saab  Model 
SF340A  and  SAAB  340B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACmON:  Final  rule. 


JMI 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (.\D), 
applicable  to  certain  Saab  Model 
SF340A  and  SAAB  340B  series 
■airplanes.  This  amendment  requires 
inspections  to  detect  discrepancies  of 
certain  main  landing  gear  (MLG)  retract 
actuator  bracket  retaining  bolts; 
replacement  of  discrepant  parts: 
installation  of  washers,  if  necessar\-;  and 
eventual  replacement  of  certain  MLG 
retract  actuator  bracket  retaining  bolts 
and  certain  nose  landing  gear  (NLG) 
trunnion  pin  cross  bolts.  This 
amendment  is  prompted  by  reports  of 
extension  and  retraction  problems  on 
the  MLG.  due  to  loose  retract  actuator 
brackets  on  the  MLG  shock  struts.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  a  loose  retract 
actuator  bracket  from  interfering  with 
the  MLG  shock  strut  trunnion  support, 
which  could  result  in  the  inability  of  the 
MLG  to  extend  or  retract. 
DATES:  Effective  October  11.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  11. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB.  Product  Support, 
S581.88.  Linkoping.  Sweden.  This 
information  mav  be  examined  at  the 
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Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  N\V.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SF340A  and  SAAB  340B  series 
airplanes  was  published  in  the  Federal 
Register  on  March  24,  1994  (59  FR 
13898).  That  action  proposed  to  require 
a  one-time  visual  inspection  to  detect 
corrosion,  cracking,  or  damage  of  certain 
MLG  retract  actuator  bracket  retaining 
bolts  and  to  determine  if  the  nut  is 
bottoming  the  threads  of  certain  other 
bolts;  replacement  of  any  discrepant 
bolt;  and  the  installation  of  washers,  if 
any  nut  is  found  bottoming  the  threads. 
It  also  proposed  to  require  a  one-time 
visual  and  magnaflux  inspection  during 
MLG  overhaul  to  detect  any  scored, 
cracked,  or  out-of-tolerance  condition  of 
certain  MLG  retract  actuator  bracket 
retainer  bolts;  replacement  of  any 
discrepant  bolt;  and  eventual 
replacement  of  certain  MLG  retract 
actuator  bracket  retaining  bolts  and 
certain  NLG  trunnion  pin  cross  bolts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Another  commenter  requests  that  the 
proposed  rule  be  revised  to  include 
reference  to  Revision  1  of  the  specified 
Saab  service  bulletin.  The  FAA  concurs. 
Since  issuance  of  the  notice,  Saab  has 
issued  Revision  1  of  Service  Bulletin 
340-32-094,  dated  March  4, 1994.  This 
revised  service  bulletin  is  essentially 
identical  to  the  originally  released 
version,  which  was  referenced  in  the 
notice,  but  contains  certain 
clarifications,  revised  illustrations,  and 
provisions  for  use  of  an  alternative 
washer.  The  Luftfartsverket,  which  is 
the  airworthiness  authority  for  Sweden, 
has  approved  the  technical  content  of 
this  revised  service  bulletin.  The  FAA 
has  revised  the  final  rule  to  include 
reference  to  the  revised  ser\ice  bulletin 
as  an  additional  source  of  appropriate 
service  information. 


This  same  commenter  requests    '     - 
clarification  as  to  whether  or  not  the 
proposed  rule  would  require 
replacement  of  corroded  bolts  if  any 
were  found  during  the  magnaflux 
inspection  that  would  be  required  by 
paragraph  (b)(1)  of  the  proposal.  The 
FAA  notes  that  the  Saab  Service 
Bulletin  340-32-094.  which  is 
referenced  in  the  notice,  mentions 
hydrogen  embrittlement  (corrosion)  as 
one  of  the  reasons  for  fractures  of  the 
subject  retaining  bolts;  however,  that 
service  bulletin  does  not  directly 
address  corrosion  in  its  in.structions  for 
inspection.  That  service  bulletin  does 
contain  attachments  comprised  of 
several  AP  Precision  Hydraulic,  Ltd., 
service  bulletins,  however,  and  several 
of  those  service  bulletins  do  contain 
instructions  for  visually  inspecting  the 
retainer  bolts  for  corrosion,  cracking,  or 
damage,  and  removing  any  bolt  that 
exhibits  such  discrepancies.  Further,  the 
FAA  points  out  that,  under  normal 
maintenance  practices,  these  bolts  are 
inspected  visually  to  detect  cracks, 
corrosion,  or  other  damage  whenever 
they  are  removed,  and  are  replaced  if 
discrepancies  exist.  Since  the  bolts  must 
be  removed  for  the  visual  and 
magnaflux  inspections  required  by 
paragraph  (b)(1)  of  the  rule,  they  would 
necessarily  be  inspected  for  corrosion  at 
that  time  if  normal  maintenance 
practices  are  followed.  The  FAA  has 
added  "Note  1"  to  paragraph  (b)(1)  of 
the  final  rule  to  remind  operators  of  the 
need  to  visually  inspect  the  bolts  for 
corrosion  and  to  replace  any  corroded 
bolts. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  217  airplanes 
of  ILS.  registry  will  be  aflected  by  this 
AD,  that  it  will  take  approxmiately  4 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  at  no 
cost  to  operators.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $47,740,  or 
$220  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of  . 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Slates,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
i)ocket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  .39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  14i!l 
and  1423;  49  U.S.C.  106(g):  and  14  CFK 
11.89. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthines,s 
directive: 

94-18-05    Saab  Aircraft  AB:  AmoiKimcuit 
39-9018.  Docket  93-NM-234-AD. 

Applicability:  .Saab  Model  SF340A  snries 

airplanes,  serial  numt)ers  004  through  159, 

inclusive:  and  SAAB  340B  series  airplanes, 

serial  numbers  160  through  346,  inclusive: 

■  cortifi<;ated  in  any  category. 

Compliance:  Required  as  indicated.-  unless 
accomplished  previously. 

To  prevent  the  inability  of  the  main 
landing  gear  (MLG)  to  extend  or  retnid, 
accomplish  the  following: 

(a)  Within  600  landings  after  the  effettiv«; 
date  of  this  AD,  or  within  120  days  after  thr- 
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effective  date  of  this  AD.  whichever  occurs 
earlier,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  in  accordance 
with  Paragraphs  2.  A.  and  2.B.  of  the 
Accomplishment  Instructions  of  Saab  Scr\  ice 
Bulletin  340-32-094,  dated  October  29. 1993. 
or  Revision  1,  dated  March  4. 1994. 

(1)  Perform  a  visual  inspection  of  each 

.  MLG  retract  actuator  bracket  retaining  bolt. 
Item  792A  or  792  (part  number  (P/N)  AIR 
124792).  as  applicable,  to  defect  corrosion, 
cracking,  or  damage,  in  accordance  with  the 
ser\ice  bulletin.  If  any  contision,  cracking,  or 
damage  is  detected  during  that  inspection, 
prior  to  further  flight/ replace  the  existing 
bolt  with  a  new  or  ser\'iceable  bolt  in 
accordance  with  the  service  bulletin. 

(2)  Perform  a  visual  inspection  of  each 
MLG  retract  actuator  bracket  retaining  bolt. 
Item  840  (P/N  AIR  12394Q),  to  determine  if 
the  nut  of  the  bolt  is  bottoming  the  threads 
in  accordance  with  the  service  bulletin.  If 
any  nut  bottoms  the  threads,  prior  to  further 
flight,  install  washers  in  accordance  with  the 
service  bulletin. 

(b)  At  the  ne,xt  MLG  overhaul,  or  within 
12.000  landings  after  the  effective  date  of  this 
AD.  whichever  occurs  earlier,  accomplish  the 
requirements  of  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD  in  accordance  with  Paragraphs  C. 
through  F.  of  the  Accomplishment 
Instructions  of  Saab  Ser\'ice  Bulletin  340-32- 


094.  dated  October  29. 1993.  or  Revision  1 . 
dated  March  4. 1994. 

(1)  Perform  a  visual  and  magnaflux 
inspection  of  each  MLG  retract  actuator 
bracket  retainer  bolt,  Item  792A  or  792  (P/\ 
AIR  124792).  as  applicable,  to  detect  any 
scored,  cracked,  or  out-of-tolerance 
condition,  in  accordance  with  the  service 
bulletin.  If  any  bolt  is  found  to  be  scored, 
cracked,  or  out-of-tolerance,  prior  to  further 
flight,  replace  the  bolt  with  a  serviceable 
magnafluxed  bolt  or  with  a  new  bolt,  in 
accordance  with  the  ser\'ice  bulletin. 

Note  1:  In  accordance  with  normal 
maintenance  practices,  the  retainer  bolts  also 
should  be  visually  inspected  for  corrosion 
when  they  are  removed  during  the 
accomplishment  of  the  inspections  required 
by  this  paragraph.  Any  comnled  bolt  that  is 
detected  should  be  replaced  with  a 
ser\iccable  bolt  or  a  new  bolt.  Instructions 
for  performing  visual  inspeclions  of  the 
retainer  bolts  to  detect  corrosion  are 
contained  in  Attachments  1.2.5.  6.  and  7  of 
Saab  .Service  Bulletin  340-32-094. 

(2)  Replace  each  existing  MLG  retract 
actuator  bracket  retaining  bolt.  Item  840  (P/ 
N  AIR  123940),  with  a  new  bolt.  P/.\'  AIR 
134736.  in  accordance  with  the  sor\ice 
bulletin. 

(c)  At  the  next  MLG  overhaul,  or  within 
12.000  landings  after  the  effective  date  of  this 
AD.  whichever  occurs  earlier,  remove  the 


existing  nose  landing  gear  trunnion  pin  cross 
bolt.  P/N  NAS  1305-54D,  and  replace  it  with 
a  new  bolt.  P/N  NAS  1305-50D.  in 
accordance  with  Paragraphs  Q  through  F.  of 
the  Accomplishment  Instructions  of  Saab 
Ser\ice Bulletin  340-32-094.  dated  OctolM;r 
29. 1993.  or  Revision  1.  dated  March  4. 1994 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methtxls  ol 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Manager.  Standardization 
Branch.  ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  The  actions  shall  be  done  in  accordance 
with  the  following  Saab  service  bulletins, 
which  contain  the  following  list  of  rffi-ctive 
pages; 


Saab  service  bulletin  and  date 


Page  No. 


Revision  level  shown  on  page 


Date  stiown  on 
page 


340-32-094.  Oct  29.  1993  ,.„ ...^..., Title  page Original oct.  29.  1993 

1-5 (Ttiese  pages  are  not  dated.) 


Attachment  1 


1-4 


Original Apr.  1993 


Attachment  2 


1-4 


Original _ Apr.  1993. 


Attachment  3 


1-6 Onginal 


Aug   1993. 


Attachmer»t  4 


1-6 


Onginal  • ; ; Aug.  1993 


Attachment  5 


1.3  (These  pages  are  not  dated.) 

2.4  Onginal   , .^ 


June  1993 


Attachment  6 


1-4 (These  pages  are  not  dated.) 


Attachment  7 


1-4 (These  pages  are  not  dated.) 


Attachment  8 


1-* (These  pagels  are  not  dated.) 
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Saab  service  budetin  and  date 

Page  No.                       Revision  level  shown  on  page 

Date  shown  on 
page 

340-32-094.  Revision  1.  Mar.  4.  1994  

Trtte 

page 

_ 1  „ 

1  „ ;.._ ; „... 

Mar.  4. 1994. 

1-6 

Mar.  4. 1994. 

Attachment  1 

2.4 

1.3 

1  ...      ^ 

Original 

Jan.  1994. 

Apr.  1993. 

Attachment  2 

- 

2.4 
1.3 

....... 

„..    1  „„ 

.....    Jan.  1994. 

Original ..., 

Apr.  1993. 

Attactiment  3 

- 

1^. 
5.... 

6-7. 

1  „ „.. ^.„. 

Original ..._ _ 

„...    Jan.  1994. 
.:...    Aug.  1993. 

AttachfTwnt4 

1-4,6-7. 
5 

t  „ „ 

. Jan  1994 

Original ....: , 

Aug.  1993. 

Attactiment  5 

1-5 

2 ...._ ._ 

Jaa  1994. 

Attachment  6 

1-5 

2  ., 

....     Jan  1994 

Attachment  7 

- 

1-5 

2 _...:....:...„ 

Jan.  1994. 

Attachntent  8 

1-5 

2  „ ,.:...; „ „... 

Jan.  1994. 
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This  incorp>oration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Saab  Aircraft  AB,  Product  Support, 
S581.88,  Linkoping,  Sweden.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  S\V.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
October  11, 1994. 

Issued  in  Renton,  W3.shington,  on  August 
24,1994. 

N.B.  Martenson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-21361  Filed  9-8-94;  8:45  ami 
BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-42-AD:  Amendment 
39-9009;  AD  94-17-141 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146-100A, 
-200A,  and  -300A  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  British  Aerospace  Model 
BAe  146-1 OOA,  -200A,  and  -300A 
series  airplanes,  that  currently  requires 
replacing  the  quick  release  coupling 
halves  on  each  end  of  the  pump  case 
drain  Ime  on  the  hydraulic  engine 
driven  pump  (EDP)  on  the  number  2 
and  number  3  engines  with  improved 
fire  resistant  coupling  halves.  This 
amendment  revises  the  applicability  of 
the  existing  AD.  This  amendment  is 
prompted  by  the  identification  of 
additional  airplanes  that  are  subject  to 
the  addressed  unsafe  condition.  The 


JMI 


actions  specified  by  this  AD  are 
intended  to  prevent  hydraulic  fluid 
leakage  from  the  pump  case  drain  line 
quick  release  coupling,  which  could 
fuel  the  flames  in  the  event  of  an  engine 
fire. 

DATES:  Effective  on  October  11, 1994. 

The  incorporation  by  reference  of 
British  Aerospace  Service  Bulletin 
SB.29-31-01339A.  Revision  1.  dated 
[uly  8, 1993,  as  listed  in  the  regulations, 
is  approved  by  the  Director  of  the 
Federal  Register  as  of  October  11, 1994. 

The  incorporation  by  reference  of 
British  Aerospace  Service  Bulletin 
3B.29-31-01339A,  dated  May  24,  1993, 
as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  o^ 
the  Federal  Register  as  of  January  20, 
1994  (58  FR  67310,  December  21,  1993). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington,  DC  20041-0414.  This  | 

information  may  be  examined  at  the         i 


Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  IX:. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  93-24-05, 
amendment  39-8754  (58  FR  67310, 
December  21, 1993),  which  is  applicable 
to  certain  British  Aerospace  Model  BAe 
146-lOOA,  -200A,  and  -300A  series 
airplanes,  was  published  in  the  Federal 
Register  on  May  12, 1994  (59  FR  24670). 
The  action  proposed  to  continue  require 
replacement  of  the  quick  release 
coupling  halves  on  each  end  of  the 
pump  case  drain  line  on  the  hydraulic 
engine  driven  pump  (EDP)  on  the 
number  2  and  number  3  engines  with 
improved  fire  resistant  coupling  halves, 
and  proposed  to  revise  the  applicability 
of  the  existing  AD  to  add  additional 
airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  46  airplanes     - 
of  U.S.registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
.  average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  by  the    ■ 
manufacturer  at  no  cost  to  operators.  - 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $7,590,  or  5165  per    " 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. " 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the     ' 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  App.  1354(u).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFK 
11.89.; 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8754  (58  FR 
67-310),  and  by  adding  anew 
airworthiness  directive  (AD), 
amendment  39-9009,  to  read  as  follows: 

94-17^4    British  Aerospace:  Amendment 
39-9009.  Docket  94-NM-42-AD. 
Supersedes  AD  93-24-05.  Amendment 
39-8754. 

Applicability:  Model  BAe  146-100.A  scries 
airplanes,  serial  numbers  E1002  through 
El  199  inclusive;  Model  BAe  146-200A  serins 
airplanes,  serial  numbers  E2008  through 
E2204  inclusive,  and  E2210  through  E2220 
inclusive;  and  Model  BAe  146-300.^  series 
airplanes,  serial  numbers  E3001  through 
E32 19  inclusive,  and  E3222;  certificated  in 
any  categon,-. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  hydraulic  fluid  leakage  from 
the  pump  ca.se  drain  line  quick  release 
couplings,  which  could  fuel  the  flames  in  the 
event  of  an  engine  fire,  accomplish  the 
following: 


(a)  For  airplane  serial  numl>ers  E3001 
through  E3207  inclusive,  E3209  through 
E3219  Inclusive,  and  E3222:  Within  6 
months  after  January  20. 1994  (the  effective 
date  of  AD  93-24-05,  Amendment  39-8754). 
replace  the  quick  release  coupling  halves  on 
each  end  of  the  pump  case  drain  line  on  the 
hydraulic  engine  driven  pump  (EDF)  on  the 
number  2  and  number  3  engines  with 
improved  fire  resistant  coupling  halves,  in 
accordance  with  British  Aerospace  Service 
Bulletin  SB.29-31-01339A,  dated  May  24, 
1993,  or  SB.29-31-01339A.  Revision  1.  dated 
luly  8. 1993. 

(b)  For  airplane  serial  numbers  E1002 
through  El  199  inclusive,  E2008  through 
E2204  inclusive,  E2210  through  E2220 
inclusive,  and  E3208:  Within  6  months  after 
the  effective  date  of  this  AD,  replace  the 
quick  release  coupling  halves  on  each  end  of 
the  pump  case  drain  line  on  the  hydraulic 
EDP  on  the  number  2  and  number  3  engines 
with  improved  fire  resistant  coupling  halves, 
in  accordance  with  British  Aerospace  Service 
Bulletin  SB.29-31-01339A,  Revision  1.  dated 
luly  8. 1993. 

(c)  An  alternative  method  of  complia.ncc  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safct\'  may  he 
used  if  approved  by  the  Manager, 
Standardization  Branch,  AN'M-IM,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  theirrequests  through  an 
appropriate  F.\A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  mav  bo 
f)btained  from-the  Standardization  Branc  h, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  whore  the 
requirements  of  this  .^D  can  be 
accomplished. 

(e)  The  replacement  shall  be  done  in. 
accordance  with  British  Aerospace  Service 
Bulletin  S6.29-31-01339A.  Revision  1.  da'ti-d 
July  8. 1993,  which  includes  the  following 
list  of  effective  pages; 


Page 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

1  

2-11 

1  

Original  .... 

Julys,  1993. 
(These  pages 

are  not 

dated). 

This  incorporation  by  reference  is  approved 
by  the  Director  of  the  Federal  Register  in 
accordance. with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  The  incorporation  by  reference  of 
British  Aerospace  Service  Bulletin  SB.29-31- 
01339A.  dated  May  24. 1993.  was  approved 
previously  by  the  Director  of  the  Ft^ieral 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  Part  51  as  of  )anuar\  20. 1994  (.58 
FR  67310,  December  21, 1993).  Q)pies  may 
be  obtained  from  British  Aerospace.  PLC:. 
Librarian  for  Service  Bulletins.  P.O.  Box 
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17414,  Dulles  International  Airport, 
Washington.  DC  20041-0414.  Copies  may  be 
inspected  at  Uie  FAA,  Transport  Airplane 
Directorate,  1601  Land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC 

(f)  This  amendment  becomes  effective  on 
October  11, 1994. 

Issued  in  Renton,  Washington,  on  August 
16.1994. 
Darreil  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser\ice. 
|FR  Doc  94-21966  Filed  9-&-94;  8:45  ami 

BtLUNG  CODE  49^0-13-0 


DEPARTMENT  OF  STATE 
Bureau  of  Political-Military  Affairs 

22  CFR  Part  121 

[Public  Notice  2066] 

Amendments  to  the  International 
Traffic  in  Arms  Regulations  (ITAR) 

agency:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  removes  from  the 
U.S.  Munitions  List  (USML)  certain 
articles  which  are  now  on  the 
Commerce  Control  List  (CCL). 

This  rule  reduces  the  burden  on 
exporters  by  removing  articles  from  the 
USML  and  thus  from  the  controls  of  the 
International  Traffic  in  Arms 
Regulations.  Among  the  items  being 
removed  from  the  USML  and  left  subject 
only  to  the  CCL  are  non-military  inertial 
navigation  systems  and  related  technical 
data,  non-military  focal  plane  arrays, 
non-military  image  intensification 
tubes,  non-military  accelerometers  and 
non-military  gyroscopes.  In  addition, 
military  second  and  third  generation 
image  intensification  tubes  and  military 
focal  plane  arrays  will  be  licensed  by 
the  Department  of  Commerce  when  a 
part  of  a  commercial  system. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
September  9,  1994. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Rose  Marie  Biancaniello,  Office  of 
Defense  Trade  Controls,  Department  of 
State,  telephone  (703)  875-6618.or  FAX 
(703)  875-6647. 

SUPPLEMENTARY  INFORMATION:  In  the 
Memorandum  of  Disapproval  on  the 
Omnibus  Export  Amendments  Act  of 
1990,  the  President  directed  as  follows: 

"By  June  1, 1991,  the  United  States 
will  remove  from  the  U.S.  Munitions 
List  all  items  contained  on  the  COCOM 
dual  use  list  unless  significant  U.S. 
national  security  interests  would  be 
jeopardized."  (26  Weekly  Compilation 
of  Presidential  Documents  1839). 


As  part  of  its  effort  to  implement  this 
Presidential  directive,  the  Department 
published  a  notice  of  final  rule-making 
at  57  Federal  Register  15227,  dated 
April  27, 1992.  This  notice  related  to  the 
coverage  of  articles  in  all  categories  of 
tbe  USML,  22  CFR  121.  It  was  stated  in 
this  rule  that,  upon  establishment  and 
implementation  of  foreign  policy 
controls  by  the  Department  of 
Commerce,  the  following  items  would 
be  removed  from  the  Department  of 
State  USML  and  left  subject  only  to  the 
CCL: 

Any  non-military  aircraft  inertial 
navigation  systems  not  currently 
covered  by  the  CCL; 

Non-military  inertial  navigation 
system  design,  development,  production 
or  manufacture  technical  data  currently 
in  category  Vin(m)  of  the  USML; 

Commercial  imaging  systems 
containing  military  second  or  third 
generation  image  intensification  tubes 
or  military  focal  plane  arrays; 

All  non-military  focal  plane  arrays 
and  non-military  second  generation  or 
above  image  intensification  tubes; 

Non-military  accelerometers  and 
gyroscopes. 

The  required  foreign  policy  controls 
have  been  established  and 
implemented. 

Another  aspect  of  the  Department's 
effort  to  implement  the  President's 
directive  involved  the  chairman  of  a 
Space  Technical  Working  Group 
(STWG).  This  STWG  identified 
spacecraft  and  related  equipment  which 
could  be  removed  from  the  USML 
without  significantly  jeopardizing 
national  security.  Based  on  the 
recommendations  of  the  STWG,  several 
Federal  Register  notices  were 
published.  This  Federal  Register  notice 
makes  minor  corrections  to  and 
completes  implementation  of  these 
amendments. 

The  Department  of  State  views  the 
changes  set  forth  in  this  notice  as 
beneficial  to  U.S.  persons  and  industry 
and  has  decided  to  implement  them 
immediately  by  publication  of  a  final 
rule.  Notwithstanding  this  final  rule, 
public  comment  is  welcomed. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States.  It 
is  exempt  from  review  under  Executive 
Order  12866,  but  has  been  reviewed 
internally  by  the  Department  to  ensure 
consistency  with  the  purposes  thereof.  It 
is  also  excluded  from  the  procedures  of 
5  U.S.C.  553  and  554. 

List  of  Sub)ects  in  22  CFR  Part  121 

Arms  and  munitions.  Classified 
information.  Exports. 


Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  22  CFR  Subchapter  M 
Part  121,  is  amended  as  follows: 

PART  121— THE  UNfTED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  Sees.  2,  38,  and  71,  Pub.  L.  90- 
629,  90  Stat.  744  (22  U.S.C  2752.  2778, 
2797);  E.O.  11958,  42  FR  4311,  3  CFR  1977 
Comp.  p.  79;  22  U.S.C.  2658. 

§121.1    [Amended] 

2.  Section  121.1  is  amended  by 
removing  paragraph  (c)  and  by 
redesignating  paragraph  (d)  as  (c). 

3.  Section  121.1,  Category  VIH  is 
amended  by  revising  the  title  to  read  as 
follows: 

Category  VIII — Aircraft  and  Associated 
Equipment 

4.  In  §  121.1,  Category  VIII, 
paragraphs  (b),  (c),  and  (d)  are  revised 
as  set  forth  below,  paragraphs  (h),  (i),  (1), 
and  (m)  are  removed,  and  paragraphs  (j) 
and  (k)  are  redesignated  as  (h)  and  (i) 
and  revised  to  read  as  follows: 

Category  VIII — Aircraft  and  Associated 
Equipment 

***** 

•(b)  Military  aircraft  engines,  except 
reciprocating  engines,  specifically 
designed  or  modified  for  the  aircraft  in 
paragraph  (a)  of  this  category. 

*(c)  Cartridge-actuated  devices 
utilized  in  emergency  escape  of 
personnel  and  airborne  equipment 
(including  but  not  limited  to  airborne 
refueling  equipment)  specifically 
designed  or  modified  for  use  with  the 
aircraft  and  engines  of  the  types  in 
paragraphs  (a)  and  (b)  of  this  category. 

(d)  Launching  and  recovery 
equipment  for  the  articles  in  paragraph 
(a)  of  this  category,  if  the  equipment  is 
specifically  designed  or  modified  for 
military  use.  Fixed  land-based  arresting 
gear  is  not  included  in  this  category. 
***** 

(h)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
(including  ground  support  equipment) 
specifically  designed  or  modified  for  the 
articles  in  paragraphs  (a)  through  (e)  of 
this  category,  excluding  aircraft  tires 
and  propellers  used  with  reciprocating 
engines. 

(i)  Technical  Data  (as  defined  in 
1 120.21)  and  defense  services  (as 
defined  in  §  120.8)  directly  related  to 
the  defense  articles  enumerated  in 
paragraphs  (a)  through  (h)  of  this 
category.  (See  §  125.4  for  exemptions.) 
Technical  data  directly  related  to  the 
manufacture  or  production  of  any 


defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME) 
shall  itself  be  designated  SME. 

5.  In  §  121.1,  Category  XI  is  amended 
by  revising  the  title,  paragraph  (c)  is 
removed,  paragraphs  (d)  and  (e)  are 
redesignated  as  (c)  and  (d),  and  newly 
redesignated  paragraph  (d)  is  revised  to 
read  as  follows: 

Category  XI— Military  Electronics 

•        *        *        *     -  ■» 

(d)  Technical  data  (as  defined  in 
§  120.21)  and  defense  services  (as 
defined  in  §  120.8)  directly  related  to 
the  defense  articles  enumerated  in 
paragraphs^ (a)  through  (c)  of  this 
category.  (See  §  125.4  for  exemptions.) 
Technical  data  directly  related  to  the 
manufacture  or  production  of  any 
defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME) . 
shall  itself  be  designated  as  SME. 

6.  In  §  121.1,  Category  XII,  paragraphs 
(c)  and  (d)  are  revised,  paragraph  (e)  is 
removed,  paragraphs  (f)  and  (g)  are 
redesignated  as  (e)  and  (f),  and  newly 
redesignated  paragraphs  (e)  and  (15  are 
revised  to  read  as  follows: 

Category  XII— Fire  Control,  Range 
Finder.  Optical  and  Guidance  and 
Control  Equipment 

»        *        •    _    *        » 

*(c)  Infrared  focal  plane  array 
detectors  specifically  designed, 
modified  or  configured  for  military  use; 
image  intensification  and  other  night 
sighting  equipment  or  systems 
specifically  designed,  modified,  or 
configured  for  military  use;  second 
generation  and  above  military  image 
intensification  tubes  (defined  below) 
specifically  designed,  developed, 
modified  or  configured  for  militar>'  use, 
and  infrared,  visible  and  ultraviolet 
devices  specifically  designed, 
developed,  modified,  or  configured  for 
military  application.  Military  second 
and  third  generation  image 
intensification  tubes  and  military 
infrared  focal  plane  arrays  identified  in 
this  subparagraph  are  licensed  by  the 
Department  of  Commerce  (ECCN  6A02A 
and  6A03A)  when  a  part  of  a 
commercial  system  (i.e.  those  systems 
originally  designed  for  commercial  use). 
This  does  not  include  any  military 
system  comprised  of  non-military 
specification  components.  Replacement 
tubes  or  focal  plane  arrays  identified  in 
this  paragraph  being  exported  for 
commercial  systems  are  subject  to  the 
controls  of  the  ITAR. 

Note:  Special  Definition.  For  purposes  of 
this  subparagraph,  second  and  third 


generation  image  intensification  tubes  are 
defined  as  having: 

A  peak  response  within  the  0.4  to  1.05 
micron  wavelength  range  and  incorporating  a 
microchannel  plate  for  electron  image 
amplification  having  a  hold  pitch  (center-to- 
center  spacing)  of  less  than  25  microns  and 
having  either: 

(a)  An  S-20.  S-25  or  multialkali 
pholocathode;  or 

(b)  A  GaAs.  GalnAs,  or  other  compound 
semiconductor  photocathode. 

*(d)  Inertial  platforms  and  sensors  for 
weapons  or  weapon  systems;  guidance, 
control  and  stabilization  systems  except 
for  those  systems  covered  in  Category 
VIII;  astro-compasses  and  star  trackers 
and  military  accelerometers  and  gyros. 
For  aircraft  inertial  reference  systems 
and  related  components  refer  to 
Category  VIII. 

(e)  Components,  parts,  accessories, 
attachments  and  associated  equipment 
specifically  designed  or  modified  for  the 
articles  in  paragraphs  (a)  through  (d)  of 
this  category,  except  for  such  items  as 
are  in  normal  commercial  use. 

to  Technical  data  (as  defined  in 
&  120.21)  and  defense  services  (as 
defined  in  §  120.8)  directly  related  to 
the  defense  articles  enumerated  in 
paragraphs  (a)  through  (e)  of  this 
category.  (See  §  125.4  for  exemptions.) 
Technical  data  directly  related  to 
manufacture  and  production  of  any 
defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME) 
shall  itself  be  designated  as  SME. 

7.  In  §  121.1,  Category  XIII.  paragraph 
(a)  is  revised  to  read  as  follows: 

Catetor>'  XIII — Auxiliary  Military 
Equipment 

(a)  Cameras  and  specialized 
processing  equipment  therefor, 
photointerpretation,  stereoscopic 
plotting,  and  photogrammetry 
equipment  which  are  specifically 
designed  or  modified  for  military 
purposes,  and  components  specifically 
designed  or  modified  therefor; 
***** 

Dated:  August  11. 1994. 
Lynn  E.  Davis, 

Under  Secretary  for  Arms  Control  and 

International  Security  Affairs. 

[FR  Doc.  94-22208  Filed  9-8-94;  8:45  ami 

BILLING  CODE  4710-2S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Assistant  Attorney 
General,  Criminal  Division 

28  CFR  Part  0 

Redetegation  of  Authority  of  Assistant 
Attorney  General,  Criminal  Division 

AGENCY:  Office  of  the  Assistant  Attorney 
General,  Criminal  Division.  Department 
of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  28  CFR  0.64-4  delegates  to 
the  Assistant  Attorney  General  in  charge 
of  the  Criminal  Division  all  power  and 
authority  vested  in  the  Attorney  General 
under  section  3508  of  title  18.  United 
States  Code,  which  has  not  been 
delegated  to  the  Director.  United  States 
Marshals  Service  under  28  CFR  0.111a. 
Section  3508  authorizes  the  temporary 
transfer  of  witnesses  who  are  in  foreign 
custody  to  the  United  States  for 
purposes  of  giving  testimony  in  Federal 
or  State  criminal  proceedings.  Section 
0.64-4  also  authorizes  the  Assistant 
Attorney  General  in  charge  of  the 
Criminal  Division  to  redelegate  this 
authority  to  her  Deputy  Assistant 
Attorneys  General  and  to  the  Director 
and  Deputy  Directors  of  the  Office  of 
International  Affairs.  This  final  rule 
amends  the  Appendix  to  Subpart  K  of 
Part  0  by  adding  a  new  Directive 
formally  redelegating  the  authority  of 
the  Assistant  Attorney  General  to 
Deputy  Assistant  Attorneys  General  and 
the  Director  and  Deputy  Directors. 
Office  of  International  Affairs.  Criminal 
Divison. 

EFFECTIVE  DATE:  September  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  W.  Proctor.  Director.  Office  of 
International  Affairs.  Criminal  Division. 
Department  of  Justice,  Washinotun.  DC 
20530;  202-514-0000. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  a  m'atter  of  internal  Department 
management.  It  has  been  drafted  and 
reviewed  in  accordance  with  section 
Kb),  of  Executive  Order  12866.  The 
Assistant  Attorney  General  for  the 
Criminal  Division  has  determined  that 
this  rule  is  not  a  "significant  regulator%- 
action"  under  section  3(f)  of  Executive 
Order  12866  and  accordingly  this  rule 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  the  Regulatory 
Flexibility  Act.  (5  U.S.C  605(b)).  the 
Assistant  Attorney  General  for  the 
Criminal  Division  has  reviewed  this 
rule,  and  by  approving  it  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
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This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies).  Government  employees. 
International  agreements.  Organization 
and  functions  (Government  agencies). 
Treaties,  Whistleblowing. 

For  the  reasons  stated  in  the 
preamble,  Title  28,  Chapter  1.  Fart  0, 
Subpart  K,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  O-ORGANIZATION  OF  THE 
DEPARTMEffT 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C  .509. 
S10,  515-519. 

2.  Appendix  to  Subpart  K  is  amended 
by  adding  a  new  Directive  No.  81 B, 
which  reads  as  follows: 

APPENDIX  TO  SUBPART  K 

Criminal  Division 


{Directive  No.  81  B| 

Redclegation  of  Authority  to  Deputy 
Assistant  Attorneys  General  and  Director  and 
Deputy  Directors  of  the  Office  of 
International  Affairs  Respecting  Temporary 
Transfers,  in  Custody,  of  Certain  Prisoner- 
Witnesses  from  a  Foreign  Country  to  the 
United  States . 

By  virtue  of  the  authority  vested  in  me  by 
28  CFR  0.64-4,  the  authority  delegated  to  mc 
by  that  section  to  exercise  all  of  the  power 
and  authority  vested  in  the  Attorney  General 
under  section  3508  of  title  18,  United  States 
Code,  which  has  not  t)een  delegated  to  the 
Director,  United  State?  Marshals  Service 
under  28  CFR  0.111a,  is  hereby  redelegated 
to  each  of  the  Deputy  Assistant  Attorneys 
General,  and  to  the  Director  and  each  of  the 
Deputy  Directors  of  the  Office  International 
Affairs.  Criminal  Division. 

Dated:  August  26. 1994. 
Jo  Ann  Harris, 
Assistant  AttomeyCeneral. 
jFR  Doc.  94-22328  Filed  9-8-94;  8:45  ami  - 

BtLLING  CODE  4410-01-M' 


Office  of  the  Attorney  General 

28  CFR  Part  0 

[AG  Order  No.  1913-94] 

Delegations  and  Authorizations 
Respecting  Certain  Temporary 
Prisoner-Witness  Transfers 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  When  the  testimony  of  a 
witness  who  is  in  the  custody  of  foreign 
law  enforcement  authorities  is  needed 
in  a  Federal  or  State  criminal 
proceeding,  the  Attorney  General  is 
authorized,  when  deemed  appropriate 
in  the  exercise  of  his  or  her  discretion, 
to  request  foreign  authorities  to 
authorize  the  temporary  transfer  of  such 
witness  to  the  United  States  for 
purposes  of  giving  such  testimony.  This 
final  rule  delegates  to  the  Assistant 
Attorney  General  for  the  Criminal 
Division  all  such  authority  vested  in  the 
Attorney  General,  except  for  transport 
and  custody  functions,  which,  also 
pursuant  to  this  rule,  are  delegated  to 
the  Director,  United  States  Marshals 
Service. 

EFFECTIVE  DATE:  September  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  VV.  Proctor,  Director,  Office  of 
International  Affairs,  Criminal  Division, 
Department  of  Justice,  Washington,  D.C. 
20530;  202-514-0000. 
SUPPLEMENTARY  INFORMATION:  The 
growth  of  transnational  crime  and  the 
commensurate  increase  in  formal 
cooperation  between  law  enforcement 
authorities  in  affected  countries  have 
spawned  an  increasing  number  of 
situations  in  which  one  country's 
prosecutors  may  require  the  testimony 
of  a  cooperating  witness  who  is  in 
another  country's  custody.  This 
situation  has  been  addressed  in  the 
many  mutual  legal  assistance  treaties 
the  IJnited  States  has  entered  over  the 
past  decade,  and,  with  respect  to 
temporary  transfers  of  witnesses  to  the 
United  States,  was  specifically 
authorized  by  Congress  in  section  3508 
of  title  18,  United  States  Code  (Pub.  L. 
100-690,  Nov.  18,  1988). 

Section  3508  provides  a  statutory' 
basis  for  requesting  such  transfers, 
transporting  prisoner-witnesses  in 
custody  to  the  United  States, 
maintaining  their  custody  while  in  this 
country,  and  effecting  their  return  to  the 
cooperating  foreign  countr)'  without 
resort  to  extradition  or  immigration 
proceedings  in  the  United  States  upon 
completion  of  their  testimony. 

These  transfers  require  careful 
consideration,  especially  when  the 


witness  is  a  United  States  citizen  or 
other  person  who  might  resist  being 
returned  to  the  cooperating  foreign 
country,  or  an  alien  whose 
circumstances  suggest  the  likelihood  of 
a  request  for  political  asylum.  The 
United  States  has  arranged  transfers  of 
willing  prisoner-witnesses  from  several 
countries  under  section  3508,  and  the 
number  of  such  requests  is  likely  to 
increase. 

Consistent  with  past  practice  in 
matters  of  international  law 
enforcement  cooperation,  including  the 
practice  whereby  the  Office  of 
International  Affairs,  Criminal  Division, 
exercises  the  functions  of  the  Central 
Authority  under  mutual  legal  assistance 
treaties  to  which  the  United  States  is  a 
party,  this  rule  delegates  to  the  Assistant 
Attorney  General  for  the  Criminal 
Division,  with  authority  to  redelegate  to 
Deputy  Assistant  Attorneys  General  and 
the  Director  and  Deputy  Directors, 
Office  of  International  Affairs,  all  power 
and  authority  vested  in  the  Attorney 
General  under  section  3508,  except  for 
transport  and  custody  functions  whirJi. 
also  pursuant  to  this  rule,  are  delegated 
to  the  Director,  United  States  Marshals 
Service. 

This  rule  is  a  matter  of  internal 
Department  management.  It  has  been 
drafted  and  reviewed  in  accordance 
with  section  1(b)  of  Executive  Order 
12866.  It  has  been  determined  that  this 
rule  is  not  a  "significant  regulatory 
action"  under  section  3(f)  of  Executive 
Order  12866  and  accordingly  this  rule 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  tne  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Attorney  General  has  reviewed  this  rule 
and  by  approving  it  certifies  that  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  rule  will  not  have  substantial 
direct  impact  upon  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies).  Government  employees. 
International  agreements.  Organization 
and  functions  (Government  agencies). 
Treaties,  Whistleblowing. 

For  the  reasons  stated  in  the 
preamble.  Chapter  1,  Part  0  of  title  2H  of 


the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  sen ;  28  use.  509, 

510.515-519. 

2.  A  new  §0.64-4  is  added  to  Subpart 
K.  to  read  as  follows: 

§  0.64-4    Delegation  respecting  temporary 
transfers,  In  custody  of  certain  prisoner- 
witnesses  from  a  foreign  country  to  the 
United  States  to  testify  in  Federal  or  State 
criminal  proceedings. 

The  Assistant  Attorney  General  in 
charge  of  the  Criminal  Division  is 
authorized  to  exercise  all  of  the  power 
and  authority  vested  in  the  Attorney 
General  under  18  U.S.C.  3508  which  has 
not  been  delegated  to  the  Director  of  the 
United  States  Marshals  Ser\'ice  under  28 
CFR  0.111a,  including  specifically  the 
authority  to  determine  whether  and 
under  what  circumstances  temporary 
transfer  of  a  prisoner-witness  to  the 
United  States  is  appropriate  or 
inappropriate;  to  determine  the  point  at 
which  the  witness  should  be  returned  to 
the  transferring  country;  and  to  enter 
into  appropriate  agreements  with  the 
transferring  country  regarding  the  terms 
and  conditions  of  the  transfer.  The 
Assistant  Attorney  General  in  charge  of 
the  Criminal  Division  is  authorized  to 
redelegate  this  authority  to  the  Deputy 
Assistant  Attorneys  General.  Criminal 
Division,  and  to  the  Director  and  Deputy 
Directors  of  the  Office  of  International 
Affairs,  Criminal  Division. 

3.  A  new  §  0.111a  is  added  to  Subpart 
T.  to  read  as  follows: 

§  0.1 1  la    Temporary  prisoner-witness 
transfers. 

The  Director  of  the  United  States 
Marshals  Service  and  officers  of  the 
United  States  Marshals  Service 
designated  by  him  are  authorized  to 
exercise  the  power  and  authority  vested 
in  theAttomey  General  under  18  U.S.C. 
3508  to  receive  custody  from  foreign 
authorities  of  prisoner-witnesses  whose 
temporary  transfer  to  the  United  States 
has  been  requested;  to  transport  such 
persons  in  custody  from  the  cooperating 
foreign  country  to  the  place  in  the 
United  States  at  which  the  criminal 
proceedings  in  which  they  are  to  testify 
are  pending;  to  maintain  such  perspns 
in  custody  while  they  are  in  the  United 
States,  subject  to  any  agreement  entered 
into  by  the  Assistant  Attorney  General 
for  the  Criminal  Division  or  his  or  her 
delegee  with  the  transferring  countrj' 
regarding  the  terms  or  conditions  of  the 
transfer;  and  to  return  such  persons,  in 


custody,  to  the  foreign  country  when 
and  in  the  manner  designated  by  the 
Assistant  Attorney  General  for  the 
Criminal  Division  or  his  or  her  delegee. 
The  Director  of  the  United  States 
Marshals  Service  and  officers  of  the 
United  States  Marshals  Senice 
designated  by  him  shall  also  be 
authorized  to  transport,  surrender, 
receive  and  maintain  custody  of 
prisoner-witnesses  temporarily 
transferred  from  or  to  the  United  States 
pursuant  to  a  treaty,  executive 
agreement,  or  other  legal  authority,  and 
accept  reimbursement  from  foreign 
authorities  when  appropriate. 

Dated:  August  23. 1994. 
Janet  Reno, 
Attorney  General. 
IFR  Doc.  94-22329  Filed  9-8-94;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  916 

Kansas  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Interim  rule. 

SUMMARY:  This  document  reinstates  a 
paragraph  that  was  inadvertently 
removed  and  pertains  to  a  permanent 
program  amendment  from  the  State  of 
Kansas  under  the  Surface  Mining 
Control  and  Reclamation  Act,of  1977. 
EFFECTIVE  DATE:  September  9.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Telephone:  (816) 
374-6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kansas  Program 

On  January  21,  1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Kansas  program.  General  background 
information  on  the  Kansas  program, 
including  the  Secretary's  findings,  the 
di.sposition  of  comments,  and  the 
conditions  of  approval  of  the  Kansas 
program  can  be  found  in  the  January  21. 
1981.  Federal  Register  (46  FR  5892). 
Subsequent  actions  concerning  Kansas" 
program  and  program  amendments  can 
be  found  at  30  CFR  916.12,  916,15,  and 
916.16. 

II.  Submission  of  Amendment 

By  letter  dated  July  10,  1989 
(Administrative  Record  No.  KS-440), 


Kansas  submitted  a  proposed  guideline 
titled  "Guidelines  for  the  Repair  of  Rills 
and  Gullies  in  Kansas,"  as  a  revision  to 
the  June  29. 1989,  amendment  package. 
Kansas  submitted  the  proposed 
guidelines  for  approval  as  a  normal 
husbandry  practice  pursuant  to  SMCRA. 
The  guideline  that  Kansas  proposes  will 
augment  K.A.R.  47-9-l(c)(42), 
revegetation:  Standards  of  success. 

During  it's  review,  OSM  identified 
concerns  it  had  with  the  guideline  and 
notified  Kansas  of  these  concerns  by 
letter  dated  September  8, 1989 
(Administrative  Record  No.  KS-445). 
Kansas  responded  by  submitting  a 
revised  guideline  on  October  30. 19^9 
(Administrative  Record  No.  KS-449). 
OSM  published  a  notice  in  the 
December  1.  1989,  Federal  Register  (54 
FR  49773)  that  included  announcement 
of  receipt  of  the  revised  guideline  and 
invited  public  comment  on  its  adequacy 
(Administrative  Record  No.  KS-470). 
The  public  comment  period  ended 
December  18. 1989.  OSM  published  a 
final  Federal  Register  notice  [April  13. 
1992  (57  FR  12718)1  announcing  the 
approval  of  the  Kansas  amendment 
regarding  the  practice  for  repair  of  rills 
and  gullies  as  normal  husbandry 
practices.  That  final  rule  amended  the 
Federal  regulations  at  30  CFR  part  916 
codifying  decisions  concerning  the 
Kansas  program.  Specifically.  30  CFR 
916.15  was  amended  by  adding  a  new 
paragraph  (1). 

In  subsequent  rulemaking  and 
correction  notices  the  removal  of  30 
CFR  915.16(1)  resulted.  These  actions 
included:  a  June  14.  1993.  final  rule  (58 
FR  34126)  that  incorrectly  added  a  new 
paragraph  at  30  CFR  915.16  titled  (1);  a 
subsequent  correction  notice  to  the  June 
14, 1993,  rule  that  was  published  on 
June  22,  1993  (58  FR  33986)  that 
corrected  §916.15(1)  (one)  to  §916.15(1) 
(the  letter  L)  and  in  doing  so  replaced 
the  original  April  13.  1992  (57  FR 
12718).  §916.15(1)  language  with  the 
language  added  in  the  June  14,  1993 
final  rule;  and  finally  a  correction  notice 
dated  August  30, 1993  (58  FR  45438). 
did  correct  the  original  June  14.  1993. 
codification  from  §916.15(1)  to 
§916.15(n).  but  neglected  to  reinstate 
the  April  13, 1992,  codified  language  at 
§915.16  paragraph  (1). 

Accordingly,  the  rule  amending  30 
CFR  916.15  that  was  published  at  (57  FR 
12718)  on  April  l3,  1992.  is  adopted  as 
a  final  rule  without  change.  The  Federal 
Regulations  at  30  CFR  916.15  codifying 
decisions  concerning  the  Kansas 
program  will  be  amended  by  rein.stating 
paragraph  (1). 
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V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
amendment  submitted  by  Kansas  by 
letter  dated  July  10, 1989,  and  revised 
on  October  30, 1989.  The  Director  is 
approving  the  Kansas  regulations  with 
the  provision  that  they  be  fully 
promulgated  in  identical  form  to  the 
rules  submitted  to  and  reviewed  by 
OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
part  916  codifying  decisions  concerning 
the  Kansas  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective 
immediately.  Consistency  of  State  and 
Federal  standards  is  required  by 
SMCRA. 

VI.  Procedural  Determinations 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550}  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether.the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Compliance  With  Executive  Order 
12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  130  U.S.C.  1292(d)j 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2MC)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 


Paperwork  Reduction  Act 

This  rule  does  not  contain  i 

information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3507  et  seq. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  1.  1994. 

Rassell  F.  Price, 

Acting  Assistant  Director,  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII, 
Subchapter  T,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  916— KANSAS 

1.  The  authority  citation  for  Part  916 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  916.15  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

§916.15    Approval  of  regulatory  program 
amendments. 


(1)  The  procedures  in  "Guidelines  for 
the  repair  of  rills  and  gullies  in  Kansas" 
submitted  by  Kansas  for  approval  as  a 
normal  husbandry  practice  on  July  10, 
1989,  and  revised  on  October  30,  1989, 
is  approved  September  9,  1994. 
*        »        •        *        * 

|FR  Doc.  94-22235  Filed  9-8-94;  8:45  am) 
BILUNG  CODE  4310-05-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FL-43-1 -6554a;  FRL-6064-5] 

Approval  and  Promulgation  of 
Implementation  Plans  Florida: 
Approval  of  Revisions  to  the  Florida 
State  Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  revision  to 
the  Florida  State  Implementation  Plan 
(SIP)  submitted  by  the  State  of  Florida 
through  the  Florida  Department  of 
Environmental  Protection  (FDEP)  on 
July  9, 1991.  This  revision  adds  a 
heating  device  to  the  list  of  devices 
approved  for  open  burning  frost 
protection. 

DATES:  This  final  rule  will  be  effective 
November  8, 1994  unless  someone 
submits  adverse  or  critical  comments  by 
October  11, 1994.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Joey  LeVasseur, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency 
401  M  Street,  SW.,  Washington,  DC 
20460. 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365. 

Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365,  The  telephone  number  is  404/ 
347-3555  ext.4215. 

SUPPLEMENTARY  INFORMATION:  On  July  9. 
1991,  the  Stale  of  Florida  through  the 
FDEP  submitted  a  revision  to  section 
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17-256.450  Approved  Frost  Protection 
Devices,  of  the  Florida  SIP.  This 
.    revision  was  made  in  response  to  a 
petition  from  Sebring  Forest  Products. 

The  FDEP  recommended  and  the 
Florida  Environmental  Regulation 
Commission  granted  approval  to  add 
Sebring's  "Fireball"  frost  protection 
device  to  the  list  of  approved  frost 
protection  devices  contained  in  the 
referenced  section  of  17-256  of  the 
Florida  Administrative  Code  (FAC). 
This  device,  which  Is  similar  to  a  spool- 
shaped  fireplace  log.  complies  with  air 
quality  standards  as  specified  in  the  rule 
and  provides  the  agricultural 
community  with  an  additional  approved 
device  for  frost  protection. 

Final  Action 

In  this  action,  EPA  is  approving  the 
frost  protection  SIP  revision  submitted 
by  the  State  of  Florida  through  the  FDEP 
on  July  9,  1991.  The  EPA  is  publishing 
this  action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revi.sion 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
November  8, 1994.  unless,  by  October 
11.  1994.  adverse  or  critical  comments 
are  received.  If  the  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
ba.sed  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  November  8 
1994. 

Under  section  307(b)(1)  of  the  CAA.  ' 
42  U.S.C.  7607  (b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
November  8,  1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA.  42  U.S.C.  7607 
(b)(2).J 


This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4. 1993. 
memorandum  from  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  2  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30.  1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  anv  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  etseq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities'.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
CH;ononiic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  1 10  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
bet^ause  the  Federal  SIP-approval  does 
not  impo.se  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquir>-  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.  .  427" 
US.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 


by  reference.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Sulfur  oxides. 

Dated:  August  22.  1994. 
Patrick  M.  Tobin. 
Acting  negional  Administrator. 

Part  52.  chapter  i.  title  40  of  the  Codi- 
of  Federal  Regulations  is  amended  as 
follows; 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  l!.S.C.  7401-7671q. 

Subpart  K— Florida 

2.  Section  52.520  is  amended  by 
adding  paragraph  (c)(87)  to  read  as 
follows: 

§  52.520    Identification  of  plan. 

*         •         •         •         • 

(c)  *  :  • 

(87)  Revisions  to  chapter  17-256  of 
the  Florida  Admini.stralive  Code  (F.ACI 
regarding  Open  Burning  submitttKl  on 
July  9.  1991. 

(i)  Incorporation  by  reference. 
Amendments  to  F.AC  1 7-256. 45ti. 
effective  June  27.  1991. 

(ii)  Other  material.  None. 
IFR  Dt>c  94-22236  Filed  «»-8-94:  B  45  ami 
BILLING  COOE  tStO-60-f 


40  CFR  Part  52 
[MN14-2-6324;  FRL-6058-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


SUMMARY:  In  this  action,  the  I'nited 
States  Environmental  Protection  .Agouc  y 
(L'SEPA)  is  approving  revisions  to 
Minnesota's  State  Implementation  Pian 
(SIP)  for  sulfur  dioxide  (SOJ  for  the 
Dakota  County/Pine  Bend  area  of  Air 
Quality  Control  Region  (AQCRI  131. 
The  LiSEPAs  action  is  based  upi»n  a 
revision  request  which  was  submitted 
by  the  State  on  July  29.  1992.  to  satisfy 
the  requirements  of  the  Clean  Air  Act! 
The  submittal  consisted  of 
Administrative  Orders  (AOs)  for  the- 
following  facilities:  Continental 
Nitrogen  and  Resources  Company. 
Northern  States  Power-Inver  Hills 
Generating  facility,  and  Koch  Refining 
Company  and  Sulfuric  Acid  Unit. 
EFFECTIVE  DATE:  This  final  rule  bt-comes 
effective  on  October  11. 1994. 
ADDRESSES:  Copies  of  the  SIP  revision, 
and  other  materials  relatiij^  to  this 
rulemaking  are  available  for  inspection 
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at  the  following  address:  (It  is 
recommended  that  you  telephone  Randy 
Robinson,  (312)  353-6713,  before 
visiting  the  Region  5  Office.)  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard 
(AE-17J),  Chicago,  Illinois  60604. 

A  copy  of  this  revision  request  to  the 
Minnesota  SO2  SIP  is  available  for 
inspection  at  the  following  address:  Air 
Docket  6102.  United  States 
Environmental  Protection  Agency,  401 
M  Street,  SVV.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Air  Enforcement 
Branch,  Regulation  Development 
Section  (AE-17J),  United  States 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604.  (312) 
353-6713. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  3. 1992,  USEPA  received 
from  the  Minnesota  Pollution  Control 
Agency  (MPCA)  a  revision  to  the  SO2 
plan  for  the  Dakota  County/Pine  Bend 
area  of  AQCR  131.  This  area  has  been 
designated,  by  USEPA,  as 
nonattainment  for  SO2.  The  revisions 
were  submitted  by  the  MPCA  as  a 
means  of  demonstrating  attainment  of 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  SO2.  The 
USEPA  proposed  to  disapprove  the 
originally  submitted  SIP  revisions  on 
January  28,  1994  (59  PR  4016), 
However,  that  notice  of  proposed 
rulemaking  stated  that  if  the  issues 
identified  within  were  satisfactorily 
addressed  by  the  State  by  the  end  of  the 
30-day  comment  period,  and  if  no  other 
significant  adverse  comments  were 
received.  USEPA  would  proceed  with  a 
final  approval.  The  issues  were 
adequately  addressed  by  the  State  and 
the  revised  AOs  were  submitted  to 
USEPA  on  February  25, 1994.  No  public 
comments  were  received  on  the  January 
28. 1994,  proposed  action. 

This  final  rule  presents  a  brief 
summary  of  State  submittal,  discusses 
how  USEPA  identified  issues  were 
addressed,  and  describes  USEPA 's  final 
action. 

II.  Submittal  Summary 

The  State  submittal,  dated  July  29, 
1992  and  received  on  August  3,  1992, 
consisted  of  revisions  to  the  Minnesota 
SO2  SIP  in  the  form  of  administrative 
orders  (AOs),  along  with  technical 
support  information,  for  the  following 
facilities  in  the  Dakota  County/Pine 
Bend  area:  Koch  Refining  Company  and 
Koch  Sulfuric  Acid  Plant,  Continental 
Nitrogen  and  Resources  Corporation, 


and  Northern  States  Power-Inver  Hills 
Generating  Facility.  An  amendment  to 
the  original  AO  for  Koch  Refining 
Company,  dated  February  11, 1993, 
revised  the  completion  dates  for 
construction  and  o{>eration  ola  new 
stack  and  control  equipment. 

Specific  issues  regarding  the  July  29, 
1992,  submittal  were  identified  in  a 
June  4, 1993,  letter  from  George 
Czemiak,  Chief.  Air  Enforcement 
Branch,  USEPA,  to  David  Thornton. 
Program  Administrator.  Program 
E)evelopment  and  Air  Analysis  Section, 
Division  of  Air  Quality.  MPCA.  The 
issues  were  also  detailed  in  the  notice 
of  proposed  rulemaking  (59  PR  4016).  In 
response  to  those  issues,  the  MPCA 
submitted  revised  AOs  and 
administrative  materials  to  USEPA.  The 
revisions  affected  Continental  Nitrogen 
and  Resources  Corporation,  Northern 
States  Power-Inver  Hills  Facility,  and 
Koch  Refining  Company  and  will  be 
discussed  in  more  detail  below. 

Attainment  Demonstration 

Section  172(c)(6)  of  the  Clean  Air  Act 
requires  that  revisions  include 
enforceable  emission  limitations  and 
other  control  measures,  means  or 
techniques,  necessary  to  provide  for 
attainment  of  the  applicable  NAAQS. 
The  State  submittal  demonstrated 
attainment  through  the  use  of  air 
dispersion  modeling.  The  primary 
guidance  for  such  demonstrations  is  the 
"Guideline  on  Air  Quality  Models 
(Revised)"  (1986),  Supplement  A  (1987). 
and  Supplement  B  (1993),  which 
specifies  the  criteria  for  selection  of 
dispersion  models  and  for  estimation  of 
emissions  and  other  model  inputs.  In 
accordance  with  that  guidance,  the 
dispersion  modeling  conducted  for  the 
three  administrative  orders  in  this 
submittal  was  performed  using  the 
Industrial  Source  Complex  Short-term 
(ISCST)  model  (version  90346)  for 
calculation  of  the  24-hour  and  3-hour 
concentrations,  and  the  Long-term 
(ISCLT)  model  (version  90008)  for 
calculation  of  the  annual 
concentrations.  The  analysis  used  urban 
dispersion  coefficients,  five  years  of 
National  Weather  Service 
meteorological  data  (surface  data  from 
the  Minneapolis/St.  Paul  airport  and 
upper  air  data  from  St.  Cloud), 
regulatory  default  parameters,  and 
receptors  spaced  at  100  meter  intervals 
at  areas  of  maximum  impact.  The 
emissions  used  in  the  modeling 
demonstration  were  based  on  the 
maximum  emissions  allowed  at  each 
facility.  The  modeled  concentrations, 
plus  background  concentrations  and 
growth  margins,  showed  attainment 
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with  the  3-hour,  24-hour,  and  annual 
NAAQS. 

Compliance 

The  administrative  orders  for  the 
facilities  each  contain  sections  detailing 
how  compliance  is  to  be  determined. 
The  methods  used  include  continuous 
emissions  monitors  (GEMS),  stack 
testing  conducted  in  accordance  with 
Reference  Methods  1  through  4.  6,  6a,  or 
6b,  and  regular  fuel  sampling  and  fuel 
supplier  certification.  The  USEPA  has 
determined,  based  on  guidance  in  the 
"General  Preamble  for  Future  Proposed 
Rulemakings,"  published  in  the  Federal 
Register  on  April  16, 1992  (57  FR 
13498),  that  these  compliance  methods 
are  adequate  to  provide  for  SO2 
compliance  monitoring  at  the  affected 
facilities. 

III.  State  Responses  40  USEPA 
Comments 

The  following  section  discusses  the 
principal  revisions  made  by  the  State 
and  submitted  to  USEPA  on  February 
25.  1994,  in  response  lo  USEPA 
comments  detailed  in  the  notice  of 
proposed  rulemaking. 

For  the  Continental  Nitrogen  and 
Resources  Corporation:  an  averaging 
time  was  added  for  the  emission  limit, 
and  a  formula  was  added  which 
specified  how  to  determine  compliance 
with  the  emission  limits  based  on  the 
fuel  recordkeeping  requirements. 

For  the  Nortnem  States  Power-Inver 
Hills  Facility:  an  averaging  time  was 
added  for  the  emission  limit,  a  formula 
was  added  which  specified  how  to 
determine  compliance  with  the 
emission  limits  based  on  the  fuel 
recordkeeping  requirements,  and  an 
American  Society  for  Testing  and 
Materials  (ASTM)  method  was  added 
for  determining  sulfur  content  of  the 
fuel  oil.  Additionally,  a  diesel  engine 
generator  was  added  to  the  AO  and  was 
subject  to  an  emission  limit  and  a  fuel 
quality  limit. 

For  the  Koch  Refining  Company:  a 
section  of  the  AO  was  revised  taallow 
USEPA  to  require  stack  tests,  a  table  was 
added  to  the  AO  which  details  emission 
limits  that  apply  during  maintenance  of 
the  SCOT  units  associated  with  SRU  3, 
4,  and  5,  compliance  with  these  limits 
is  detailed  in  the  revisions  made  to 
Exhibit  5.  a  method  for  determining  the 
amount  of  Hjs  in  the  sour  water  tank 
purge  gas  and  sulfur  degassing  gas  for 
use  in  establishing  an  upper  limit  was 
added  to  the  order.  Additionally, 
supplemental  technical  support 
information  was  submitted  which 
addressed  comments  pertaining  to 
sources  which  were  not  included  in  the 
original  modeling  demonstration. 


IV.  Public  Comment/USEPA  Response 

There  were  no  public  comments 
received  on  the  notice  of  proposed 
rulemaking  published  on  January  28. 
1994. 

v.  Rulemaking  Action 

The  original  SO2  SIP  revisions 
submitted  to  USEPA  on  July  29. 1992, 
for  the  Dakota  County/Pine  Bend  area  of 
AQCR  131,  and  the  supplemental 
amendments,  dated  February  11. 1993. 
and  February  25, 1994,  satisfy  the 
general  requirements  for 
implementation  plans  as  detailed  in 
section  110(a)(2)  of  the  Clean  Air  Act 
and  also  the  nonattainment  area  plan 
requirements  listed  in  subpart  I  of  part 
D  of  subchapter  I  of  the  Clean  Air  Act. 
The  February  25,  1994,  submittal 
satisfactorily  addressed  the  issues 
identified  in  the  January  28, 1994. 
notice  of  proposed  rulemaking. 
Consequently,  given  that  no  other 
comments  on  the  proposed  rulemaking 
were  received,  USEPA  is  taking  final 
actidri  to  approve  Minnesota's  SO2  SIP 
revision  submittals  for  the  above 
specified  area  of  AQCR  131. 

The  enforceable  element  of  the  State's 
submittals  are  the  administrative  orders 
for  three  facilities  in  AQCR  131.  The 
codification  portion  of  this  notice 
identifies  the  effective  dates  of  the 
administrative  orders  and  the  names 
and  locations  of  the  facilities  covered. 
This  final  action  incorporates  into  the 
SIP  and  makes  federally  enforceable  the 
administrative  orders  for:  (1) 
Continental  Nitrogen  and  Resources 
Corporation;  (2)  Northern  States  Power- 
Inver  Hills  Facility;  and  (3)  Koch 
Refining  Company  and  Koch  Sulfuric 
Acid  Plant. 

Under  the  Regulator}-  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relation.ship  under  the 


Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Clean  Air  Act  forbids 
USEPA  to  base  its  actions  concerning 
SIPs  on  such  grounds.  Union  Electric 
Co.  v.  USEPA.  427  U.S.  246.  256-66 
(1976):  42  U.S.C.  7410(a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  Ught  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutof)'  and  regulatory  requirements. 

This  action  makes  final  the  action 
proposed-at  59  FR  4016.  The  USEPA 
received  no  adverse  public  comment  on 
the  proposed  action.  As  a  direct  result, 
the  Regional  Administrator  has 
recla.ssified  this  action  from  Table  2  to 
a  Table  3  under  the  processing 
procedures  published  in  the  Federal 
Register  oft  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  On  January  6. 
1989,  the  Office  of  Management  and    " 
Budget  (OMB)  waived  Table  2  and  Table 
3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  22291  for  a  period  of  2  years.  The 
USEPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  temporarj-  waiver  until 
such  time  as  it  rules  on  USEPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
Superseded  Executive  Order  12291  on 
September  30. 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petirions  for  judicial  revien'  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  8. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Clean  Air  Act.) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Reporting  and  record 
keeping  requirements.  Sulfur  oxides. 

Nott^-Iiicorporation  by  reference  of  the 
.Stiitn  Implem«'nfation  Pinn  for  the  Slate  of 


Minnesota  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  August  15,  1994. 
Valdas  V.  Adamkus, 
Begional  Administrator 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  Y— Minnesota 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(35)  to  read 
asfollows: 

§52.1220    Identification  of  plan. 

«  •  •  nr  . 

(c)'   *   * 

(35)  On  July  29.  1992,  February  11. 
1993.  and  February  25.  1994.  the'  State 
of  Minnesota  submitted  revisions  to  its 
State  Implementation  Plans  (SIPs)  for 
sulfur  dioxide  for  Dakota  Countv  Pine 
Bend  area  of  Air  Quality  Control  Region 
(.\QCR)131. 

(i)  Incorporation  by  reference. 

(A)  For  Continental  Nitrogen  and 
Resources  Corporation,  located  in 
Rosemount.  Dakota  County.  Minnesota: 

[1]  An  administrative  order,  dated  and 
effective  Julv  28.  1992.  submitted  July 
29,  1992. 

{2)  Amendment  One  to  the 
administrative  order,  dated  and  effective 
February  25.  1994.  submitted  February 
25.  1994. 

(B)  For  Northern  States  Power 
Company,  Inver  Hills  Generating 
Facility,  located  in  Dakota  County. 
Minnesota: 

( 7)  An  administrative  order,  dated  and 
effective  Julv  28.  1992.  submitted  July 
29.  1992. 

(2)  Afnendment  one  to  the  . 
administrative  order,  dated  and  effeUive 
February  25.  1994.  submitted  Februnrv 
23.  1994. 

(C)  For  Koch  Refining  Company  and 
Koch  Sulfuric  Acid  Unit,  located  in  the 
Pine  Bend  area  of  Rosemount.  Dakota 
County.  Minnesota: 

(1)  An  administrative  order,  identified 
as  Amendment  One  to  Findings  and 
Order  by  Stipulation,  dated  and 
effective  March  24. 1992.  submitted  July 
29.  1992. 

(2)  Amendment  two  to  the 
administrative  order,  dated  and  effeclive 
January  22,  1993.  submitted  February 
11.  1993. 

(J)  Amendment  three  to  the 
administrative  order,  dated  and  effective 
Februar,'  25. 1994.  submitted  February- 
2.'>,  1994. 
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(ii)  Additional  material. 

(A)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  July  29, 1992. 
with  enclosures  providing  technical 
support  (e.g.,  computer  modeling)  for 
the  revisions  to  the  administrative 
orders  for  three  facilities. 

(B)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  February  11, 

1993,  submitting  Amendment  Two  to 
the  administrative  order  for  Koch 
Refining  Company. 

(C)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  February  25, 

1994,  with  enclosures  providing 
technical  support  for  amendments  to 
administrative  orders  for  three  facilities. 
[FR  Doc.  94-22238  Filed  9-8-94;  8:45  ami 
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40  CFR  Part  52 
n"X-8-1-5221a;  FRL-5065-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans  Texas; 
Prevention  of  Significant  Deterioration, 
Nitrogen  Dioxide  Increments 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  Texas  Prevention  of 
Significant  Deterioration  (PSD)  State 
Implementation  Plan  (SIP)  which 
incorporates  by  reference  the  Federal 
nitrogen  dioxide  (NOi)  increment 
standards.  The  effect  of  this  action  is  to 
make  this  revision  a  part  of  the  Texas 
SIP  and  thus  federally  enforceable. 
DATES:  This  final  rule  will  become 
effective  on  November  8, 1994  unless 
adverse  or  critical  comments  are 
received  by  October  11, 1994.  If  the 
effective  date  is  delayed,  a  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Region  6  Office 
listed  below.  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  two  working 
days  in  advance. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 
(6T-A),  First  Interstate  Bank  Building. 
1445  Ross  Avenue,  suite  700,  Dallas, 
Texas  75202-2733. 

Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 


Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality. 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Deese  of  the  EPA  Region  6  Air  Programs 
Branch  at  (214)  665-7253  and  at  the 
above  address. 
SUPPLEMENTARY  INFORMATION: 

The  EPA  approved  the  Texas  PSD  SIP 
in  the  Federal  Register  (FR)  on  June  24. 
1992,  on  pages  28093  to  28098  (57  FR 
28093-28098).  This  approval  gave  the 
Texas  Natural  Resource  Conservation 
Commission  (TNRCC)  (formerly  the 
Texas  Air  Control  Board  (TACB))  direct 
authority,  as  of  July  24. 1992,  to  issue 
and  enforce  PSD  permits  in  most  areas- 
of  Texas,  with  the  limitations  described 
in  the  rule.  The  revisions  incorporated 
by  reference,  with  certain  exceptions, 
the  regulations  in  40  CFR  52.21,  as  they 
existed  on  August  1,  1987.  into  section 
116.3(a)(13)  of  TACB  Regulation  VI. 
"Control  of  Air  Pollution  by  Permits  for 
New  Construction  or  Modification."  At 
the  time  the  revisions  were  adopted  by 
the  TACB  and  approved  by  the  EPA, 
Regulation  VI  was  codified  in  Chapter 
116  of  title  31  of  the  Texas 
Administrative  Code  (31  TAC  Chapter 
116). 

The  Governor  of  Texas  submitted  to 
EPA  on  February  18, 1991,  a  revision  to 
section  116.3(a)(13)  of  TACB  Regulation 
VI.  The  revision  was  adopted  by  the 
TACB  on  December  14, 1990,  after 
conducting  a  complete  public 
participation  program  pursuant  to  40 
CFR  51.102.  This  revision  changed  the 
date  in  section  116.3(a)(13)  from 
"August  1, 1987"  to  "October  17,  1988" 
to  reflect  the  amendments  to  40  CFR 
52.21  as  promulgated  in  the  Federal 
Register  on  October  17, 1988  (53  FR 
40656-40672).  By  revising  this  date,  the 
State  will  have,  with  certain  exceptions, 
the  authority  to  implement  and  enforce 
the  Federal  PSD  rules,  including  the 
PSD  NOz  increments,  as  promulgated  in 
the  Federal  Register  on  October  17, 
1988.  The  exceptions  are  the  same  as 
those  discussed  in  the  action  published 
June  24, 1992,  approving  the  Texas  PSD 
SIP.  The  EPA  has  determined  that  the 
State  of  Texas  has  adequately  revised  its 
existing  PSD  SIP  to  incorporate  the 
provisions  of  the  NO2  increments 
promulgated  by  the  EPA  on  October  17, 
1988. 

The  TACB,  on  August  16,  1993, 
adopted  the  repeal  of  Regulation  VI  (31 
TAC  Chapter  116),  "Control  or  Air 
Pollution  by  Permits  for  New 
Construction  or  Modification,"  and 
adopted  a  new  Regulation  VI  (31  TAC 


Chapter  116)  with  the  same  name.  The 
new  Regulation  VI  has  been  submitted 
to  EPA  as  a  revision  to  the  Texas  SIP. 
The  EPA  has  not  yet  acted  on  the 
submittal. 

The  TACB  became  the  Office  of  Air 
Quality  in  the  new  TNRCC  on 
September  1, 1993.  The  TACB  air 
quality  control  regulations  were 
transferred  from  title  31  of  the  Texas 
Administrative  Code  (31  TAC)  to  new 
title  30  of  the  Texas  Administrative 
Code  (30  TAG).  The  designation  for 
Regulation  VI  changed  from  31  TAC 
Chapter  116  to  30  TAC  Chapter  116. 

In  this  Federal  Register  action,  EPA  is 
approving  the  revision  to  section 
116.3(ani3)  of  TNRCC  Regulation  VI  (31 
TAC  Chapter  116)  as  adopted  by  the 
TACB  on  December  14, 1990,  and 
submitted  by  the  Governor  on  February 
18,  1991.  This  action  is  not  approving 
or  disapproving  any  part  of  TNRCC 
Regulation  VI  (31  TAC  Chapter  116)  as 
adopted  by  the  TACB  on  August  16, 
1993.  This  action  is  also  not  approving 
or  disapproving  the  transfer  of 
Regulation  VI  from  31  TAC  to  30  TAC. 

Final  Action 

The  EPA  is  approving  a  revision  to 
section  116.3(a)(13)  of  TNRCC 
Regulation  VI  (31  TAC  Chapter  116). 
"Control  of  Air  Pollution  by  Permits  for 
New  Construction  or  Modification" 
adopted  by  the  TACB  on  December  14, 
1990,  and  submitted  by  the  Governor  to 
EPA  on  February  18, 1991.  This  revision 
will  give  the  State  the  authority  to 
implement,  with  certain  exceptions,  the 
Federal  PSD  regulations  codified  at  40 
CFR  52.21  as  revised  in  the  Federal 
Register  on  October  17, 1988.  The 
exceptions  are  discussed  in  the  Federal 
Register  action  published  June  24, 1992. 
approving  the  Texas  PSD  SIP. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Thus, 
today's  direct  final  action  will  be 
effective  November  8, 1994  unless,  by 
October  11, 1994,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 


parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  November  8, 1994. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiu-isdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
(CAA)  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  the  State 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.Q. 
1976):  42  U.S.C.  7410(a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  8,  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Texas  was  approved  by  the 
Director  of  the  Federal  Register  on  ]u\\  l , 
1982. 

Dated:  August  23,  1994. 
W.B.  Hathaway, 
Acting  Regional  Administrator  (6A). 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401-7671q. 


Subpart  SS — Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(78)  to  read  as' 
follows: 

§  52.2270    Identification  of  plan. 

*         *         •         *         . 

(c)  *  *  - 

(78)  Revision  to  the  Texas  State 
Implementation  Plan  for  Prevention  of 
Significant  Deterioration  adopted  by  the 
Texas  Air  Control  Board  (TACB)  on 
December  14, 1990,  and  submitted  by 
the  Governor  on  February  18, 1991. 

(i)  Incorporation  by  reference. 

(A)  Revision  to  TACB  Regulation  VI 
(31  TAC  Chapter  116)— Control  of  Air 
Pollution  by  Permits  for  New 
Construction  or  Modification:  Section 

1 16.3(a)(13)  as  adopted  by  the  TACB  on 
December  14,  1990,  and  effective 
January  7, 1Q91. 

(B)  TACB  Board  Order  No.  90-13.  as 
adopted  on  December  14, 1990. 

•_        •     _  »        •        • 

3.  Section  52.2303  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§52.2303    Significant  deterioration  of  air 
quality. 

(a)  The  plan  submitted  by  the 
Governor  of  Texas  on  December  11,. 
1985  (as  adopted  by  the  TACB  on  July 
26, 1985),  October  26. 1987  (as  revised 
by  the  TACB  on  July  17.  1987), 
September  29. 1988  (as  revised  by  the 
TACB  on  July  15. 1988),  and  February 
18. 1991  (as  revised  by  the  TACB  on 
December  14, 1990)  containing 
Regulation  VI— Control  of  Air  Pollution 
for  New  Construction  or  Modification, 
Section  116.3(a)(13);  the  Prevention  of 
Significant  Deterioration  (PSD) 
Supplement  document,  submitted  by 
the  Governor  on  October  26, 1987  (as 
adopted  by  the  TACB  on  July  17. 1987); 
and  revision  to  General  Rules,  Rule 


101.20(3),  submitted  by  the  Governor  on 
December  11, 1985  (as  adopted  by  the 
TACB  on  July  26,  1985),  is  approved  as 
meeting  the  requirements  of  part  C, 
Clean  Air  Act  for  preventing  significant 
deterioration  of  air  quality. 
•        •        *        •        » 
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40  CFR  Part  52 


[OR-40-1 -6396a.  OR-41-1 -6397a,  0R44-1- 
6543a;  FRL-5023--5] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  approves  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Oregon.  This 
revision  establishes  and  requires  the 
implementation  of  a  basic  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  in  the  Portland  Metropolitan 
Service  district  and  the  Medford- 
Ashland  Air  Quality  Maintenance  Area. 
The  intended  effect  of  this  action  is 
approval  of  a  basic  motor  vehicle  I/M 
program.  This  action  is  being  taken 
under  section  1 10  of  the  Clean  Air  Act. 
DATES:  This  final  rule  will  be  effective 
on  November  8, 1994,  unless  adverse  or 
critical  comments  are  received  by 
October  11,  1994.  If  the  effectivedate  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Air  &  Radiation  Branch  (AT- 
082),  EPA,  1200  Sixth  Avenue,  Seattle. 
Washington  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington.  DC  20460. 
Copies  of  material. submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA.  Region  10,  Air  & 
Radiation  Branch,  1200  Sixth  Avenue 
(AT-082),  Seattle.  Washington  98101, 
and  the  Oregon  Department  of 
Environmental  Quality,  Vehicle 
Inspection  Program,  1301  SE.,  Morrison 
Street,  Portland,  Oregon  97214. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christi  Lee,  EPA,  Air  and  Radiation 
Branch  (AT-082).  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  (206)  553- 
1814. 
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SUPPLEMENTARY  INFORMATION: 
1.  Clean  Air  Act  Requirements 

The  Clean  Air  Act,  as  amended  in 
1990  (CAAA  or  Act),  requires  states  to 
make  changes  to  improve  existing  I/M 
.  programs  or  implement  new  ones. 
Section  182(a)(2)(B)  requires  any  ozone 
nonattainment  area  which  has  been 
classified  as  "marginal"  (pursuant  to 
section  181(a)  of  the  Act)  or  worse  with 
an  existing  I/M  program  that  was  part  of 
a  SIP,  or  any  area  that  was  required  by 
the  1977  Amendments  to  the  Act  to 
have  an  I/M  program,  to  immediately 
submit  a  SIP  re\ision  to  bring  the 
program  up  to  the  level  required  in  past 
EPA  guidance  or  to  what  had  been 
committed  to  previously  in  the  SIP 
whichever  was  more  stringent.  All 
carbon  monoxide  (CO)  nonattainment 
areas  were  also  subject  to  this 
requirement  to  improve  existing  or 
previously  required  programs  to  this 
level. 

In  addition.  Congress  directed  the 
EPA  in  section  182(a)(2)(B)  to  publish 
updated  guidance  for  state  I/M 
programs,  taking  into  consideration 
Rndings  of  the  Administrator's  audits 
and  investigations  of  these  programs 
The  states  were  to  incorporate  this 
guidance  into  the  SIP  for  all  areas 
required  by  the  Act  to  have  an  I/M 
program. 

On  November  5,  1992  (57  FR  52950), 
the  EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  sections  182  and  187  of  the 
Act.  The  I/M  regulation  was  codified  at 
40  CFR  part  51,  subpart  S,  and  requires 
states  to  submit  an  I/M  SIP  revision 
which  includes  all  necessary  legal 
authority  and  the  items  specified  in  40 
CFR  51.372  (a)(1)  through  (a)(8)  by 
November  15,  1993.  The  State  of  Oregon 
has  mot  these  requirements. 

The  EPA  has  designated  two  areas  as 
CO  nonattainment  in  the  State  of 
Oregon,  one  of  which  is  also  an  ozone 
nonattainme.^t  area.  The  Portland  CO 
nonattainment  area  classified  as 
Moderate  less  than  or  equal  to  12.7  ppm 
contains  portions  of  the  following  three 
counties:  Clackamas.  Multnomah,  and 
Washington  The  Portland  ozone 
nonattainment  area  classified  as 
Marginal  consists  of  the  Air  Quality 
.Maintenance  Area.  The  Medford  CO 
nonattainment  area  classified  as 
Moderate  less  than  or  equal  to  12.7  ppm 
contains  a  portion  of  Jackson  County. 
The  nonattainment  designations  for  CO 
and  ozone  were  published  in  the 
Federal  Register  (FR)  on  November  6, 
1991,  and  November  30,  1992,  and  have 
been  codified  in  the  Code  of  Federal 
Regulations  (CFR).  See  56  FR  56694 
(November  6.  1991)  and  57  FR  56762 


(November  30,  1992),  codified  at  40  CFR 
81.300  through  81.437.  Based  on  these 
nonattainment  designations,  basic  I/M 
programs  are  required  in  both  the 
Portland  and  Medford  areas. 

By  this  action,  the  EPA  is  approving 
this  submittal.  The  EPA  has  reviewed 
the  State  submittal  against  the  statutory 
requirements  and  for  consistency  with 
the  EPA  regulations.  EPA  summarizes 
the  requirements  of  the  Federal  1/M 
regulations  as  found  in  40  CFR  51.350 
through  51.373  and  its  analysis  of  the 
State  submittal  below.  Parties  desiring 
additional  details  on  the  Federal  I/M 
regulation  are  referred  to  the  November 
5. 1992  Federal  Register  document  (57 
FR  52950)  or  40  CFR  51. 350  through 
51.373 

n.  Background 

On  November  15, 1993  the  State  of 
Oregon  submitted  to  EPA  a  SIP  revision 
for  a  basic  I/M  program  that  had  an 
adequate  public  notice  and  public 
hearing  (August  17,  1993)  process  and 
was  adopted  by  the  Environmental 
Quality  Conunission  (EQC)  on 
November  1, 1993,  becoming  effective 
on  November  4, 1993.  An  additional  1/ 
M  revision  was  adopted  by  the  EQC  on 
June  3.  1994,  and  received  by  EPA  on 
June  14, 1994.  Prior  to  the  EQCs 
signature,  the  State  provided  adequate 
public  notice  (March  7,  1994)  and 
public  hearing  (April  5,  1994)  on  the  1/ 
M  SIP  revision.  The  June  3,  1994 
submittal  supplements  the  November 
15, 1993  SIP  revision. 

The  November  15,  1993  and  June  3, 
1994  SIP  revisions  were  reviewed  by 
EP.\  to  determine  completeness  shortly 
after  submittal,  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
part  51.  appendix  V,  The  submittals 
were  found  to  be  complete  and  letters 
dated  Aprilll,  1994  and  June  16,  1994 
respectively,  were  forwarded  to  the 
Director  of  the  Oregon  Department  of 
Environmental  Quality  (ODEQ) 
indicating  the  completeness  of  the 
submittal 

III.  State  Submittal 

The  State  submittal  provides  for  the 
upgrading  of  the  existing  I/M  program  to 
an  EPA  approved  basic  I/M  program  in 
the  Portland  and  Medford  areas 
beginning  on  July  1, 1994.  Oregon  will 
be  implementing  biennial,  test-only  I/M 
programs  which  meet  the  requirements 
of  EPA's  performance  standard  and 
other  requirements  contained  in  the 
Federal  I/M  rule  in  the  applicable 
nonattainment  coumies.  Testing  will  be 
performed  by  ODEQ.  Other  aspects  of 
the  Oregon  I/M  program  include:  testing 
of  20  year  old  vehicles  in  .Medford  and 
testing  of  1975  and  later  vehicles  in 


Portland,  a  test  fee  to  ensure  the  State 
has  adequate  resources  to  implement 
the  program,  enforcement  by 
registration  denial,  a  repair  effectiveness 
program,  commitment  to  testing 
convenience,  quality  assurance,  data 
collection,  zero  waiver  rate,  reporting, 
test  equipment  and  test  procedure 
specifications,  commitment  to  ongoing 
public  information  and  consumer 
protection  programs,  inspector  training 
and  certification,  and  penalties  against 
inspector  incompetence.  An  analysis  of 
how  the  Oregon  I/M  program  meets  the 
Federal  SIP  requirements  by  section  of 
the  Federal  I/M  rule  is  provided  below. 

A.  Applicability 

The  SIP  needs  to  describe  the 
applicable  areas  in  detail  and. 
consistent  with  40  CFR  51.372,  needs  to 
include  the  legal  authority  or  rules 
necessary  to£stablish  program 
boundaries. 

Portland's  I/M  program,  specified  in 
Oregon's  Revised  Statutes  (ORS) 
815.300,  is  to  be  implemented  in  the 
Metropolitan  Service  District, 
incorporating  portions  of  Clackamas, 
Multnomah  and  Washington  Counties. 
The  Medford  I/M  program  described  in 
Oregon's  Administrative  Rule  (OAR) 
340-24-301  is  to  be  implemented  in  the 
Air  Quality  Maintenance  Area  which 
includes  approximately  85  percent  of 
the  population  of  Jackson  County.  The 
legal  authority  for  Oregon's  EQC  to 
establish  geographic  boundaries  can  be 
found  in  ORS  468A.390  and  815.300. 

B.  Basic  I/M  Performance  Standard 

The  I/M  programs  provided  for  in  the 
SIP  are  required  to  meet  a  performance 
standard  for  basic  I/M  for  the  pollutants 
that  caused  the  affected  area  to  come 
under  I/M  requirements.  The 
performance  standard  sets  an  emission 
reduction  target  that  must  be  met  by  a 
program  in  order  for  the  SIP  to  be 
approvable.  The  SIP  must  also  provide 
that  the  program  will  meet  the 
performance  standard  in  actual 
operation,  with  provisions  for 
appropriate  adjustments  if  the  standard 
is  not  met. 

The  State  has  submitted  a  modeling 
demonstration  using  the  EPA  computer 
model  MOBILE  5a  showing  that  the 
basic  performance  standard  is  met  in 
both  Portland  and  Medford. 

C.  Network  Type 

The  SIP  needs  to  include  a 
description  of  the  network  to  be 
employed,  the  required  legal  authority, 
and.  in  the  case  oi  areas  making  claims 
for  case-by-case  equivalency,  the 
required  demonstration 


Oregon  has  chosen  to  implement 
centralized,  test-only  basic  I/M, 
programs  which  are  managed  and 
operated  by  the  ODEQ.  The  Oregon  I/M 
programs,  in  both  Portland  and         -  ' 
Medford,  operate  fleet  self-testing 
programs  with  oversight  by  ODEQ 
employees. 

Legal  authority  which  is  contained  in 
ORS  468A.350  though  468A.415  and 
OAR  340-24-100  through  340-24-355 
authorizes  the  State  to  implement  this 
program. 

D.  Adequate  Tools  and  Resources 

The  SIP  needs  to  Include  a 
description  of  the  resources  that  will  be 
used  for  program  operation,  which 
includes:  (1)  A  detailed  budget  plan 
which  describes  the  source  of  funds  for 
personnel,  program  administration, 
program  enforcement,  purchase  of 
necessary  equipment,  and  any  other 
requirements  discussed  throughout,  for 
the  period  prior  to  the  next  biennial 
self-evaluation  required  in  Federal  I/M 
rule;  and  (2)  a  description  of  personnel 
resources,  the  number  of  personnel 
dedicated  to  overt  and  covert  auditing, 
data  analysis,  program  administration, 
enforcement,  and  other  necessary 
functions  and  the  training  attendant  to 
each  function. 

The  I/M  program  as  stipulated  in  ORS 
468A.400  is  funded  solely  by  collection 
of  fees  from  vehicle  owners  at  the  time 
of  passing  the  I/M  test.  The  current  fee 
is  $10  per  certificate  issued  for  ODEQ 
inspected  vehicles  and  $5  each  ft^m 
certificates  issued  by  fleets.  The  ODEQ 
operates  the  I/M  program,  including 
overseeing  the  construction  of  testing 
facilities,  purchasing  of  testing 
equipment,  development  of  testing 
procedures,  actual  testing  of  vehicles 
and  oversight  of  program  operations. 
Currently,  none  of  the  vehicle  testing 
operations  (expect  self-inspecting  fleet 
testing)  is  contracted  to  a  source  outside 
ODEQ. 

The  SIP  narrative  also  describes  the 
budget,  staffing  support,  and  equipment 
needed  to  implement  the  program.  The 
State  expects  to  dedicate  approximately 
55  full-time  employees  to  support  the 
program. 

E.  Test  Frequency  and  Convenience 
The  SIP  needs  to  include  the  test 
schedule  in  detail  including  the  test 
year  selection  scheme  if  testing  is  other 
than  annual.  Also,  the  SIP  needs  to 
include  the  legal  authority  necessary  to 
implement  and  enforce  the  test 
frequency  requirement  and  explain  how 
the  test  frequency  will  be  integrated 
with  the  enforcement  process. 

The  Oregon  I/M  program  requires 
biennial  inspections  for  all  subject 


motor  vehicles  (see  ORS  4fiRA.365).  For 
n^w  vehicles  the  first  test  is  required  for 
.  reregistration  two  years  after  initial 
registration.  In  addition  all  motor 
vehicles  registered  as  government- 
owned  vehicles  or  gasoline  powered 
heavy  duty  trucks  are  required  to  be 
certified  annually. 

Since  the  inspection  program  has 
been  operating  in  this  manner  since 
1975  for  Portland  and  1986  for  Medford, 
no  special  vehicle  testing  sequence 
scheme  is  required  to  accomplish  a 
steady  month-to-month  flow  of  vehicles. 
Short  waiting  limes  and  short  driving 
distances  relating  to  network  design  are 
satisfactorily  addressed  in  the  SIP.  The 
test  stations  are  located  such  that 
approximately  85  percent  of  all 
motorists  are  within  five  miles  of  a  test 
facility  and  95  percent  are  within  12 
miles  of  a  facility.  Monthly  average 
waiting  times  range  between  5  minutes 
and  12  minutes  varying  with  station 
location  and  time  of  month. 

Statutory  authority  for  testing  and 
registration  of  used  vehicles  newly 
arriving  into  the  I/M  area  is  contained 
in  ORS  803.400,  803.350  and  803.415. 

F.  Vehicle  Coverage 

The  SIP  needs  to  include  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program, 
and  a  plan  for  how  those  vehicles  are  to 
be  identified,  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area.  Also,  the 
SIP  needs  to  include  a  description  of 
any  special  exemptions  which  will  be 
granted  by  the  program,  and  an  estimate 
of  the  percentage  and  number  of  subject 
vehicles  which  will  be  impacted.  Such 
exemptions  need  to  be  accounted  for  in 
the  emission  reduction  analysis.  In 
addition,  the  SIP  needs  to  include  the 
legal  authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement. 

The  Portland  program  coverage 
includes  all  1975  and  newer  model  year 
light-duty  cars  and  trucks  and  heavy- 
duty  gasoline  powered  trucks,  registered 
or  required  to  be  registered  within  the 
nonattainment  areas  and  fleets  primarily 
operated  within  an  I/M  program  area. 
The  Medford  program  rovers  the  above 
vehicles  20  years  old  and  newer. 
Vehicles  will  be  identified  through  the 
State  of  Oregon's  Driver  and  Motor 
Vehicle  Services  database. 

ODEQ  will  not  test  rental  car  agencies 
and  private  and  public  fleets  that 
operate  vehicles  in  the  I/M  areas,  but 
whose  fleets  are  not  registered  in  the  1/ 
M  areas.  ODEQ  estimates  the  quantity  of 
fleet  vehicles  in  this  category  to  be 
approximately  10,000  vehicles.  Federal 
fleet  vehicles  garaged  in  I/M  areas  are 


required  to  be  tested.  However,  Federal 
vphir.les  registered  to  agencies  based 
outside  of  the  I/M  program  areas,  but 
which  are  routinely  operated  within  the 
program  area  will  not  be  required  to  be 
tested.  It  is  estimated  that  100  Federal 
vehicles  fall  into  this  category.  In 
addition,  vehicles  owned  by  Federal 
employees  living  outside  the  program 
areas,  but  working  at  Federal  facilities 
inside  the  program  areas  with  emplbyee 
parking  provided,  will  not  be  tested.  It 
is  estimated  this  will  impact  about  250 
vehicles.  ODEQ  will  accept  a  reduction 
in  associated  emissions  benefits  in  the 
Mobile  5A  model.  Private  fleets  and 
local  government  fleets  are  allowed  to 
test  their  own  vehicles.  However,  test 
records  are  tracked  by  the  ODEQ  and 
ODEQ  employees  visit  fleet  operations 
on  a  periodic  basis  to  insure  proper  test 
procedures  are  used  and  testing 
equipment  is  properiy  calibrated.  Fleet 
licenses  can  be  removed  if  fleet 
operation  does  not  meet  standards. 

In  addition,  ODEQ  has  procedures  for 
testing  vehicles  registered  in  an  Oregon 
I/M  area  but  temporarily  driven  in  an  1/ 
M  area  of  another  state. 

G.  Test  Procedures  and  Standards 

The  SIP  needs  to  include  a 
description  of  each  test  procedure  used. 
The  SIP  also  needs  to  include  the  rule, 
ordinance  or  law  describing  and 
establishing  the  test  procedures. 

The  authority  to  establish  test 
procedures  and  standards  is  contained 
in  ORS  468A.365.  The  test  procedures 
and  test  standards  are  specified  in  OAR 
340-24-309  through  340-24-355.  In  the 
Portland  I/M  area  all  1975  model  and 
newer  vehicles  are  subject  to  a  two 
speed  idle  test.  In  Medford  all  20  year 
old  vehicles  are  subject  to  a  two  speed 
idle  test.  Vehicles  1981  and  newer  are 
required  to  pass  both  an  idle  and  2500 
rpm  emissions  standards  for  CO  and 
hydrocarbon.  Subject  vehicles  with 
model  years  older  than  1981  are  not 
judged  at  the  2500  rpm  test  point.  All 
tested  vehicles  are  given  a  second 
chance  idle  test. 

H.  Test  Equipment 

The  SIP  needs  to  include  written 
technical  specifications  for  all  test 
equipment  used  in  the  program  and 
shall  address  each  of  the  requirements 
in  40  CFR  51.358  of  the  Federal  f/M 
rule.  The  specifications  need  to  dest:ribe 
the  emission  analysis  process,  the 
necessary  test  equipment,  the  required 
features,  and  written  acceptance  testing 
criteria  and  procedures. 

The  Oregon  I/M  SIP  commits  to 
meeting  the  California  BAR  90  accuracy 
standards.  The  Oregon  SIP  addresses  the 
requirements  in  40  CFR  51.358  and 
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includes  descriptions  of  performance 
features  and  functional  charatteristics  ot 
the  computerized  test  systems.  The 
necessary  test  equipment,  required 
features,  and  acceptance  testing  criteria 
are  also  contained  in  the  SIP. 

/.  Quality  Control 

The  SIP  needs  to  include  a 
description  of  quality  control  and 
recordkeeping  procedures.  The  5IP 
needs  to  include  the  procedures 
manual,  rule,  and  ordinance  or  law  . 
describing  and  establishing  the 
procedures  of  quality  control  and 
requirements. 

The  Oregon  I/M  SIP  narrative 
i:ontains  descriptions  and  requirements 
establishing  the  quality  control 
procedures  in  accordance  with  the 
Federal  I/M  rule.  These  requirements 
will  help  ensure  that  equipment 
calibrations  are  properly  performed  and 
recorded  as  well  as  maintaining 
t.ompiiance  document  security. 

/.  Uo/i ers  and  Compliance  Via 
Diagnostic  Inspection 

The  SIP  needs  to  include  a  maximum 
waiver  rate  expressed  as  a  percentage  of 
initially  failed  vehicles.  This  waiver  rate 
needs  to  be  used  for  estimating  emission 
reduction  benefits  in  the  modeling 
analysis.  Also,  the  state  needs  to  take 
corrective  action  if  the  waiver  rate 
exceeds  that  estimated  in  the  SIP  or 
revise  the  SIP  and  the  emission 
reductions  claimed  accordingly.  In 
addition,  the  SIP  needs  to  describe  the 
waiver  criteria  and  procedures, 
including  cost  limits,  quality  as-surance 
methods  and  measures,  and 
administration.  Lastly,  the  SIP  shall 
include  the  necessary*  legal  authority, 
ordinance,  or  rules  to  issue  waivers,  set 
and  adjust  cost  limits  as  required,  and 
carry  out  any  other  functions  necessary 
to  administer  the  waiver  system, 
including  enforcement  of  the  waiver 
provisions. 

The  Oregon  I/M  program  does  not 
allow  vehicles  to  by-pass  the  test  with 
waivers.  All  vehicles  must  be  repaired 
and  meet  testing  standards  before  a 
certificate  is  issued  and  registration  can 
be  accomplished. 

K.  Motorist  Compliance  Enforcement 

The  SIP  needs  to  provide  information 
concerning  the  enforcement  process, 
including:  (1)  A  description  of  the 
existing  compliance  mechanism  if  it  is 
to  be  used  in  the  future  and  the 
demonstration  that  it  is  as  effective  or 
more  effective  ttian  registration-denial 
enforcement;  (2)  em  identification  of  the 
agencies  responsible  for  performing 
each  of  the  applicable  activities  in  this 
section;  (3)  a  description  of  and 


accounting  for  all  classes  of  exempt 
vehicles;  and  (4)  a  description  of  the 
plan  for  testing  fleet  vehicles,  rental  car 
fleets,  leased  vehicles,  and  any  other 
special  classes  of  subject  vehicles,  e.g. 
those  operated  in  (but  not  necessarily 
registered  in)  the  program  area.  Also, 
the  SIP  needs  to  include  a 
determination  of  the  current  compliance 
rate  based  on  a  study  of  the  system  that 
includes  an  estimate  of  compliance 
losses  due  to  loopholes,  counterfeiting, 
and  unregistered  vehicles.  Estimates  of 
the  effect  of  closing  such  loopholes  and 
otherwise  improving  the  enforcement 
mechanism  need  to  be  supported  with 
detailed  analyses.  In  addition,  the  SIP 
needs  to  include  the  legal  authority  to 
implement  and  enfor{:e  the  program. 
Lastly,  the  SIP  needs  to  include  a 
commitment  to  an  enforcement  level  to 
be  used  for  modeling  purposes  and  to  be 
maintained,  at  a  minimum,  in  practice. 

The  motorist  compliance  enforcement 
program  will  be  implemented,  in  part, 
by  the  Oregon  Drivers  and  Motor 
Vehicle  Services  Branch  (DMV),  which 
will  take  the  lead  in  ensuring  that 
owners  of  all  subject  vehicles  are  denied 
registration  unless  they  provide  valid 
proof  of  having  received  a  certificate 
indicating  they  passed  an  emissions 
test.  State  and  local  police  agencies  ha\e 
the  authority  to  cite  motorists  with 
expired  registration  tags. 

The  following  vehicle  types  are 
exempt  from  the  Oregon  I/M  program: 
All  vehicle  model  years  1974  and  older 
(in  Portland),  all  vehicle  model  years 
older  than  20  years  (in  Medford). 
electric  vehicles,  fixed  load  vehicles, 
apportioned  plate  vehicles,  motorcycles, 
snowmobiles,  and  farm  vehicles. 

Current  compliance  rates  are 
estimated  at  95  percent  in  the  Portland 
I/M  area  and  90  percent  in  the  Medford 
I/M  area.  The  SIP  commits  to  a  level  of 
motorist  enforcement  necessarv'  to 
ensure  a  compliance  rate  of  no  less  than 
90  percent  among  subject  vehicles  in  the 
Portland  area  and  no  less  than  80 
percent  in  the  Medford  I/M  area.  The 
legal  authority  to  implement  and 
enforce  the  program  is  included  in  ORS 
4fi8A.365  and  468A.385. 

L  Motorist  Compliance  Enforcement . 
Program  Oxersight 

The  SIP  needs  to  include  a 
description  of  enforcement  program 
oversight  and  information  management 
activities. 

The  ODEQ  will  periodically  review 
the  compliance  rates  of  both  the 
Portland  and  Medford  area  I/M 
programs  via  parking  lot  surveys. 


M  Quality  Assurance 

The  SIP  needs  to  include  a 
description  of  the  quality  assurance 
program,  and  written  procedures 
manuals  covering  both  overt  and  covert 
performance  audits,  record  audits,  and 
equipment  audits.  This  requirement 
does  not  include  materials  or  discussion 
of  details  of  enforcement  strategies  that 
would  ultimately  hamper  the 
enforcement  process. 

The  Oregon  I/M  SIP  includes  a 
description  of  its  quality  assurance 
program.  The  program  includes 
operation  and  progress  reports  and  overt 
and  covert  audits  of  all  emission 
inspectors  and  emission  inspection. 
Overt  audits  will  be  conducted  by  the 
inspection  unit  supervisors  w  ho 
supervise  the  inspectors  of  the  station  to 
be  audited.  Covert  vehicle  audits  will  be 
conducted  by  contracted  labor  as  drivers 
and  inspection  units  supervisors  will 
set-up  vehicles  and  assemble  audit  trail 
records.  Remote  inspector  audits  will  be 
performed  by  the  irispe<;tion  units 
supervisor  w  ho  supervises  that  station 
or  inspector.  Procedures  and  techniques 
for  overt  and  covert  performance, 
record,  and  equipment  audits  will  he 
given  to  auditors  and  updated  as 
needed. 

X.  Enforcement  Against  Contractors. 
Stations  and  Inspectors 

The  SIP  needs  to  include  the  penalty 
schedule  and  the  legal  authority  for 
establishing  and  imposing  penalties, 
civil  fines,  license  suspension,  and 
revoc:ations.  In  the  case  of  state 
constitutional  impediments  to 
immediate  suspension  authority,  the 
state  Attorney  General  shall  furnish  an 
official  opinion  for  the  SIP  explaining 
the  constitutional  impediment  as  well 
as  relevant  case  law.  Also,  the  SIP  needs 
to  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process, 
including  which  agencies,  courts,  and 
jurisdictions  are  involved:  who  will 
prosecute  and  adjudicate  cases;  and 
other  aspects  of  the  enforcement  of  the 
program  requirements,  the  resources  to 
be  allocated  to  this  function,  and  the 
source  of  those  funds.  In  states  without 
immediate  suspension  authority,  the  SIP 
needs  to  demonstrate  that  sufficient 
resources,  personnel,  and  systems  are  in 
place  to  meet  the  three  day  case 
management  requirement  for  violations 
that  directly  affect  emission  reductions. 

Oregon  Revised  Statute  815.320 
"Unlawful  certification  of  compliance 
with  pollution  control  requirements; 
penalty"  describes  that  the  unlawful 
certification  of  Qompliance  with 
pollution  control  requirements  is  a  class 


A  misdemeanor.  This  statute  would 
apply  when  an  inspector  is  found  to 
have  intentionally  improperly  passed  a 
vehicle  that  would  not  otherwise  have 
been  issued  a  Certificate  of  Compliance. 
The  maximum  penalty  for  a  Class  A 
misdemeanors  is  a  $2,500  fine  and/or  a 
one  year  jail  sentence.  Additionally, 
Article  12  of  the  current  collective 
bargaining  agreement  between  ODEQ 
and  American  Federation  of  State, 
County  and  Municipal  Employees  Local 
3336  (AFSCME)  details  the  process  for 
disciplining  and  discharging  State 
employed  vehicle  emission  inspectors. 
Oregon  Administrative  Rule  340-24- 
350  provides  the  inspector's  license  may 
be  suspended,  revoked  or  removed  if  the 
inspector  fails  to  follow  proper  test 
procedures.  This  would  include 
removal  from  testing  duties  for  up  to  six 
months.  However,  Article  52  of  the 
ODEQ/.\rS'3v4E  agreement  requires  that 
a  State  en.ployed  vehicle  emission 
inspector  shall  be  given  at  least  fifteen 
calendar  days  notice  before  any 
permanent  change  of  an  inspector  from 
one  duty  station  to  another. 

O.  Data  Analysis  and  Reporting 

The  SIP  needs  to  describe  the  types  of 
data  to  be  collected.  The  Oregon  I/M  SIP 
provides  reporting  summary  data  based 
upon  program  actinties  taking  place  in 
the  previous  year.  The  report  will 
provide  statistics  for  the  testing 
program,  the  quality  control  program, 
the  quahty  assurance  program,  and  the 
enforcement  program.  At  a  minimum. 
Oregon  commits  to  address  all  of  the 
data  elements  Usted  in  §  51.366  of  the 
Federal  I/M  rule. 

P.  Inspector  Training  and  Licensing  or 
Certification 

The  SIP  needs  to  include  a 
description  of  the  training  program,  the 
written  and  hands-on  tests,  and  the 
licensing  or  certification  process. 

The  Oregon  I/M  SIP  provides  for  the 
implementation  of  training, 
certification,  and  refresher  programs  for 
emission  inspectors.  Training  will 
include  all  elements  required  by 
51.367(a)  of  the  EPA  I/M  rule.  All 
inspectors  will  be  required  to  be 
certified  to  inspect  vehicles  in  the 
Oregon  I/M  program. 

Q.  Improving  Repair  Effectiveness 

The  SIP  needs  to  include  a 
description  of  the  teclmical  assistance 
program  to  be  implemented,  a 
description  of  the  procedures  and 
criteria  to  be  used  in  meeting  the 
performance  monitoring  requirements  of 
this  section  for  enhanced  I/M  programs, 
and  a  description  of  the  repair 


technician  training  resources  available 
in  the  community. 

The  Oregon  Srf*  commits  the 
program's  engineering  and  supervisory 
staff  to  continue  to  work  with  both 
motor  vehicle  owners  and  the 
automotive  service  industry  regarding 
their  vehicles  failing  to  meet  the  exhaust 
emission  levels.  These  direct  contacts 
are  normally  either  by  telephone  or 
person-to-person.  Customers  writh 
vehicles  that  present  unusual  testing 
problems  or  situations  are  referred  by 
the  inspector  staff  to  the  program's  field 
supervisors.  If  the  problems  cannot  be 
resolved  over  the  telephone,  an 
appointment  can  be  made  to  have  a 
vehicle  brought  into  the  program  s 
Technical  Center  for  further  testing. 

IV.  This  Action 

The  EPA  is  approving  the  Oregon  1/ 
M  SIP  (Section  3.1,  OAR  340-24-300 
through  340-24-355;  and  st.aion  5.4)  as 
meeting  the  requirements  of  the  CAAA 
and  the  Federal  I/M  rule.  All  required 
SIP  items  have  been  adequately 
addressed  as  discussed  in  this  Federal 
Register  action. 

V.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  wriU  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities    . 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulator}' 
flexibihty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.SE.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  EPA  is  pubhshing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 


document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  crifical  comments  be  filed.  This 
action  will  be  effective  November  8, 
1994,  by  October  11, 1994,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  pubhshing  a 
subsequent  document  that  will 
withdra-iV  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  acUon.  Anv 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  puhh. 
is  advised  that  this  action  will  be 
effective  November  8, 1994. 

The  EPA  has  reviewed  this  reqjirsi  lor 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  /^endments 
enacted  on  November  15.  1990.  The 
EPA  has  determined  th&t  this  action 
conforms  with  those  requirements. 

Nothing  in  Oiis  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futun' 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  bt 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory'  and  regulatory  requirements 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  die  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  ,i-> 
revised  by  an  October  4.  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.O.  128Bf) 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  8, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  ot 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2). 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference,  Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

Dated:  July  15, 1994. 
Gerald  A.  Emison, 
Acting  Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follws: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  MM — Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)  (109)  to  read  as 
follows: 

§  52. 1 970    Identification  of  plan. 

*        •        •        *        • 

(c)*  *   * 

(109)  On  October  27. 1993,  the 
Director  of  ODEQ  submitted  OAR  340- 
24-307,  Motor  Vehicle  Inspection 
Program  Fee  Schedule,  as  an 
amendment  to  the  Oregon  SIP.  On 
November  15,  1993.  the  Director  of 
ODEQ  submitted  Section  3.1,  OAR  340- 
24-309  through  340-24-350  and  section 
5.4,  Motor  Vehicle  Inspection  and 
Maintenance  Plan,  as  amendments  to 
the  Oregon  SIP.  On  June  14. 1994  EPA's 
Regional  Administrator,  Chuck  Clarke, 
received  Section  3.1.  OAR  340-24-309 
through  340-24-355  and  section  5.4, 
Motor  Vehicle  Inspection  and 
Maintenance  Plan,  from  the  Director  of 
ODEQ  as  amendments  to  the  Oregon 
SIP. 

(i)  Incorporation  by  reference. 

(A)  October  27, 1993  letter  from  the 
Director  of  ODEQ  to  the  Regional 
Administration  of  EPA  submitting  a 
revision  to  the  Oregon  SIP,  Motor 
Vehicle  Inspection  Program  Fee 
Schedule. 

(B)  November  15, 1993  letter  from  the 
Director  of  ODEQ  to  the  Regional 
Administrator  of  EPA  submitting 
revisions  to  the  Oregon  SIP,  Vehicle 
Inspection  and  Maintenance  Program, 

(C)  June  13, 1994  letter  from  the 
Director  of  ODEQ  to  the  Regional 
Administrator  of  EPA  submitting 
revisions  to  the  Oregon  SIP,  Vehicle 
Inspection  and  Maintenance  Program. 

(D)  Oregon's  Motor  Vehicle  Inspection 
Program  Fee  Schedule.  OAR  340-24- 
J07.  adopted  by  the  Environmental 


Quality  Commission  on  January  29. 
1993. 

(E)  Oregon's  Vehicle  Inspectiori  and 
Maintenance  Program.  OAR  340-24- 
309, 310. 315, 320,  330,  335.  340.  350, 
and  Volume  2  Section  5.4,  Motor 
Vehicle  Inspection  and  Maintenance 
Plan,  adopted  by  the  Environmental 
Quality  Commission  on  October  29, 
1993. 

(F)  Oregon's  Vehicle  Inspection  and 
Maintenance  Program.  Section  3.1.  OAR 
340-24-300  through  340-24-355.  and 
Section  5.4.  adopted  by  the 
Environmental  Quality  Commission  on 
June  3,  1994. 
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40  CFR  Part  52 

[IL-1 8-4-6096;  FRL-5028-7] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  On  September  11, 1991,  and 
March  15. 1993  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  to  the  United  States 
Environmental  Protection  Agency 
(USEPA)  volatile  organic  compound 
(VOC)  rules,  for  the  Chicago  and  East  St. 
Louis  ozone  nonattainment  areas,  as 
requested  revisions  to  Illinois'  State 
Implementation  Plan  (SIP)  for  ozone. 
These  rules  had  been  submitted  to 
USEPA  to  correct  deficiencies  in  its 
VOC  SIP  and  to  expand  the  geographic 
applicability  of  Illinois'  VOC  rules  to  all 
the  State's  nonattainment  areas.  lEPA 
submitted  the  rules  for  parallel 
processing  because  the  rules  submitted 
on  March  15, 1993,  had  not  been  finally 
adopted  by  the  State.  On  September  22, 
1993.  USEPA  proposed  to  approve  these 
rules.  On  October  21, 1993,  lEPA 
submitted  the  finally  adopted  rules 
which  contained  some  significant 
changes.  In  this  rule  the  USEPA  is 
approving  those  rules  which  have  not 
been  changed  since  their  initial 
submission.  However.  USEPA  will  be 
addressing  those  rules  which  have  been 
changed  in  a  separate  rulemaking 
action. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  October  11. 1994. 
ADDRESSES:  Copies  of  Illinois'  SIP 
revision  request  and  any  public 
comments  are  located  for  public 
inspection  and  copying  at  the  following 
address.  A  reasonable  fee  may  be 
charged  for  copying. 


U.S.  Environmental  Protection  Agency. 
Region  5,  Regulation  Development 
Branch,  Eighteenth  Floor,  Southeast, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  886-6036. 
A  copy  of  this  SIP  revision  is 

available  for  inspection  at  the  following 

address. 

Office  of  Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
room  M1500,  U.S.  Environntental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  260- 
7548. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Rosenthal,  Regulation 

Development  Branch,  U.S. 

Environmental  Protection  Agency, 

Region  5.  (312)  886-6052,  at  the  Chicago 

address  indicated. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  107  of  the  Clean  Air 
Act  (Act),  as  amended  in  1977,  USEPA 
designated  certain  areas  in  each  State  as 
not  attaining  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone. 
For  these  areas,  section  172(a)  of  the  Act 
required  that  the  State  revise  its  SIP  to 
provide  for  attaining  the  primary 
NAAQS  as  expeditiously  as  practicable, 
but  not  later  than  December  31, 1982. ^ 
Part  D  allowed  USEPA,  though,  to  grant 
extensions  to  as  late  as  December  31, 
1987,  to  those  States  that  could  not 
demonstrate  attainment  of  the  ozone 
standard  by  December  31. 1982,  if 
certain  conditions  were  met  by  the  State 
in  revising  its  SIP.  Illinois  requested, 
and  received,  an  extension  to  December 
31, 1987,  for  attaining  the  ozone 
NAAQS  for  the  Chicago  and  East  St. 
Louis  Ozone  nonattainment  areas. 
Section  172  (b)  and  (c)  of  the  Act,  as 
amended  in  1977,  require  that  for 
stationary  sources,  an  approvable  SIP  . 
must  include  legally  enforceable 
requirements  reflecting  the  application 
of  reasonablv  available  control 
technology  ("RACT).^ 


'  The  requirements  for  an  approvable  SIP  are 
described  in  a  "General  Preamble"  for  part  D 
rulemaking  published  at  44  FR  20372  (April  4. 
1979).  44  FR  38583  (July  2.  1979),  44  FR  50371 
(August  28. 1979).  44  FR  53761  (September  17. 
1979).  and  44  FR  67182  (November  23. 1979).  On 
January  22. 1981.  (4o  FR  7182).  USEfliA  published 
guidance  for  the  development  of  1982  ozone  SIPS 
in  "State  Implemenidtion  Plans:  Approval  of  1982 
Ozone  and  Carbon  Monoxide  Plan  Revisions  for 
Areas  Needing  an  Attairunent  Date  Extension." 

2  A  deHnitlon  of  RACT  is  contained  in  a 
December  9.  1976.  memorandum  from  Roger 
Sirelow.  former  Assistant  Administrator  of  Air  and 
Waste  Management  and  is  cited  in  a  General 
Preamble-Supplement  on  Control  Technique 
Guidelines  (CTGs).  published  at  44  FR  53761. 
53762  (September  17, 1979).  RACT  is  defined  as  the 
lowest  emission  limitation  tnai  a  particular  source 


On  February  21, 1980  (45  FR  11472), 
USEPA  approved  Illinois'  RACT  I  (or 
Group  I)  rules.  These  rules  (which 
applied  statewide),  all  contained  in 
Pollution  Control  Board  Rule  205 
(Organic  Material  Emission  Standards 
and  Limitations),  consisted  of  the 
following  subsections:  {a)  Storage,  (b) 
Loading,  (c)  Organic  Material- Water 
Separation,  (d)  Pumps,  (e)  Architectural 
Coatings,  (f)  Use  of  Organic  Material,  (g) 
Waste  Gas  Disposal,  (h)  Emissions 
During  Clean-up  Operations  and 
Organic  Material  Disposal,  ^i)  Testing 
Method  for  Determination  of  Emissioris 
of  Organic  Material,  (j)  Compliance 
Dates,  (k)  Solvent  cleaning,  (1) 
Petroleum  Refineries,  (m)  Compliance 
Schedules,  (n)  Surface  Coating,  (o)  Bulk 
Gasoline  Plants,  Bulk  Gasoline 
Terminals,  and  Petroleum  Liquid 
Storage  Tanks,  (p)  Gasoline  Dispensing 
Facility,  (q)  Cutback  Asphalt,  and  (r) 
Operation  of  Oil  Fired  and  Natural  Gas 
Afterburners. 

On  November  21,  1987  (52  FR  45333). 
USEPA  approved  a  portion  of  Illinois' 
RACT  II  (or  Group  II)  rules  that  were 
submitted  to  USEPA  on  January  28, 
1983.  The  approved  rules  (which 
applied  statewide),  also  all  contained  in 
Pollution  Control  Board  Rule  205, 
consisted  of  the  following:  (1)  Petroleum 
Refinery  Leak  rules,  which  were  added 
to  subsection  (1),  (t)  Manufacture  of 
Pneumatic  Rubber  Tires^  and  (u)  Dry 
Cleaning. 

On  October  14,  1983,  after  submission 
of  its  RACT  II  rules,  Illinois  recodified 
its  VOC  rules  from  Pollution  Control 
Board  Rule  205  into  Part  215  of  Title  35 
of  the  Illinois  Administrative  Code. 
Certain  minor  modifications  were  also 
made  in  the  process  of  recodification. 
^  On  May  26, 1988,  Valdas  V. 
Adamku's,  Regional  Administrator. 
USEPA,  Region  5,  notified  former 
Governor  James  R.  Thompson,  pursuant 
to  section  110(a)(2)(H)  of  the 
preamended  Act,  that  the  Illinois  SIP 
was  substantially  inadequate  to  achieve 
the  NAAQS  for  ozone  in  parts  of 
Illinois.  This  letter  to  the  Governor 
further  stated  that  Illinois  was  required 
under  the  Act,  as  amended  in  1977,  to 


is  capable  of  meeting  by  the  application  of  control 
technology  that  is  reasonably  available,  considering 
technological  and  economic  feasibility. 

The  USEPA  published  CTGs  in  order  to  a.>.sjst  Ih.' 
Slates  in  determining  RACT.  The  CTGs  provide 
information  on  available  air  pollution  control 
techniques  and  provide  recommendations  on  wh.it 
the  USEPA  considers  the  "presumptive  norm'  for 
RACT.  The  Group  I  CTGs  u'ere  issued  in  1977,  the 
Group  II  CTGs  were  issued  in  1978.  and  the  Group 
III  CTGs  were  issued  between  1982  and  1984. 

All  other  .sources  which  are  not  covered  by  a  CTG 
are  referred  to  as  "non^TTG"  sources.  Prior  to  the 
Clean  Air  Act  Anrendmenls  of  1990  "Non-CTG 
major  sources"  had  the  potential  to  emit  more  than 
100  tons  of  VOC  per  year. 
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correct  the  deficiencies  and 
inconsistencies  in  its  existing  VOC 
regulations.  A  June  17, 1988,  SIP  call 
follow-up  letter  to  lEPA  identified  the 
deficiencies  and  inconsistencies  in 
Illinois'  existing  VOC  stationar\'  source 
RACT  regulations  that  had  been 
previously  approved  by  USEPA.  This 
letter  also  referred  to  required  VOC 
regulations  that  had  been  submitted  by 
Illinois  to  USEPA  and  that  were 
undergoing  USEPA  review.  USEPA 
published  an  information  notice  on 
September  7, 1988^  (53  FR  34500)  on  the 
call  for  a  SIP  revision  and  on  guidance 
documents,  including  the  Mav  25, 1988, 
document,  "Issues  Relating  to  VOC 
Regulation  Gutpoints,  Deikiencies,  and 
Deviations"  (Bluebook). 

On  April  1,  1987,  the  State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  against 
USEPA  and  sought  a  judgment  that 
USEPA,  among  other  requested  actions, 
be  required  to  promulgate  revisions  to 
the  Illinois  ozone  SIP  for  northeastern 
Illinois.  Wisconsin  v.  Reilly,  No.  87-C- 
0395.  E.D.  Wis.  The  State  of  Illinois 
intervened  in  this  action.  On  Januarj'  18. 
1989,  the  District  Court  ordered  that 
USEPA  promulgate  an  ozone 
implementation  plan  for  northeastern 
Illinois  within  14  months  of  the  date  of 
that  order.  On  September  22, 1989, 
USEPA  and  the  States  of  Illinois  and 
Wisconsin  signed  a  settlement 
agreement  in  an  attempt  to  substitute  a 
more  acceptable  schedule  for 
promulgation  of  a  plan  for  the  control  of 
ozone  in  the  Chicago  area.  On 
November  6, 1989,  the  District  Court 
vacated  its  prior  order  and  ordered  all 
further  proceedings  staved,  pending  the 
performance  of  the  settlement 
agreement. 

The  settlement  agreement  calls  for  the 
use  of  a  more  sophisticated  air  quality 
model,  allows  more  time  for  USEPA  to 
promulgate  a  Federal  Implementation 
Plan  (FDP)  using  the  model,  and  requires 
interim  emission  reductions  while  the 
modeling  study  is  being  performed.  The 
interim  emission  reductions  were  to  be 
achieved  by  the  Federal  promulgation  of 
required  VOC  RACT  rules,  as  discussed 
below. 

On  June  29,  1990,  (55  FR  26814) 
USEPA  took  final  rulemaking  action  to 
address  the  part  D  requirement  for 
RACT  for  the  Chicago  portion  of  the 
Illinois  SIP  and  to  satisfy  requirements 
in  the  settlement  agreement.  This 
rulemaking:  (a)  Adopted  Federal  RACT 
rules  for  inclusion  in  the  Illinois  plan, 
(b)  approved  certain  pending  State 
RACT  rules  for  inclusion  in  the  Illinois 
plan  and  (c)  disapproved  certain  State 
rules.  This  notice  established  a 


comprehensive  set  of  RACT  rules 
applicable  to  the  VOC  sources  in  Cook. 
DuPage,  Kane,  Lake,  McHenr\',  and  Will 
Counties  in  Illinois.  The  resultant  plan 
for  Illinois  consists  of  some  federally 
approved  (State)  rules  and  some 
federally  promulgated  (Federal)  rules. 
At  the  time,  this  mixed  Federal-State 
rule  approach  provided  the  best  model 
for  the  State  to  eventuallv  secure  a  total 
federally  approved  State  plan  by 
indicating  the  corrections  Illinois  must 
make  in  its  rules,  and  was  consistent 
with  the  District  Court's  orders. 

Requirements  of  Amended  Act 

The  Clean  Air  Act  Amendments  of 
1990  (amended  Act)  were  enaded  on 
November  15,  1990.  Public  Law  101- 
549,  104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q.  In  amended  sedion 
182(a)(2)(A),  Congress  statutorily 
adopted  the  requirement  that  ozone 
nonattainment  areas  "fix-up"  their 
deficient  RACT  rules  for  ozone.  Areas 
designated  nonattainment  before 
enactment  of  the  Amendments  and 
which  retained  that  designation  and 
were  cla.ssified  as  marginal  or  above  as 
of  enactment  were  required  to  meet  the 
RACT  fix-up  requirement.  Under 
section  182(a)(2)(A),  those  areas  were 
required  by  May  15,  1991,  to  correct 
RACT  as  it  was  required  under  pre- 
amended section  172(b)  as  that 
requirement  was  interpreted  in  pre- 
amendment  guidance.^  The  SIP  call 
letters  interpreted  that  guidance  and 
indicated  corrections  necessar>  for 
specific  nonattainment  areas,  the 
Chicago  nonattainment  area  is  classified 
as  severe  and  the  East  St.  Louis  area  is 
classified  as  moderate.*  Therefore,  these 
nonattainment  areas  were  subject  to  the 
RACT  fix-up-requirement  and  the  May 
15,  1991,  deadline. 

In  amended  section  182(b)(2),  the 
RACT  "catch-ups",  Congress  statutorily 
adopted  the  requirements  that  \'OC 
sources  in  newly  designated  ozone 
nonattainment  areas  be  subject  to  RACT. 
VOC  sources  covered  by  a  CTG  be 
subject  to  RACT,  and  all  other  major 
VOC  sources  be  subject  to  R^CT. 
Amended  section  182  revises  the  yearly 
quantity  of  VOC  emissions  necessarj'  for 


■>  Among  other  things,  the  pre-amerdment 
guidance  consists  of  the  VOC  RACT  portions  of  the 
Post-87  policy,  52  FR  45044  (Nov.  24.  1987):  the 
Bluebook,  "Issues  Relating  lo  VtX  Regulation 
Culpoinls,  Deficiences  and  Deviations,  Clarification 
to  Appendix  D  of  November  24. 1987  Federal 
Register  Notice"  (of  which  notice  of  availability 
was  published  in  the  Federal  Register  on  May  25. 
1988):  and  the  existing  CTGs. 

■•These  areas  retained  their  designation  of 
nonattainment  and  were  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  'l81(a)  upon 
enanctmeni  of  the  Amendments.  56  FR  56694  (Nov 
6.1991). 
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a  source  to  be  considered  major  for 
serious,  severe,  and  extreme  ozone 
nonattainment  areas  from  100  tons  VOC 
per  year  to  50,  25,  and  10  tons  VOC  per 
year,  respectively. 

Submitted  Regulations 

On  September  11.  1991.  and  March 
15. 1993.  EPA  submitted  VOC  RACT 
rules  for  the  Chicago  and  East  St.  Louis 
ozone  nonattainment  areas.  USEPA 
identified,  in  a  May  8, 1992,  letter  to 
lEPA.  the  deficiencies  in  the  VOC  RACT 
corrections  that  were  submitted  by  lEPA 
on  September  11, 1991.  In  order  to 
correct  the  VOC  rules  submitted  on 
September  11,  1991,  lEPA  submitted,  on 
March  15, 1993,  proposed  amendments 
to  35  lAC  Parts  218  and  219  and 
amendments  to  Parts  203  and  211  that 
are  related  to  the  amendments  to  Parts 
218  and  219.  Part  218  is  a 
comprehensive  set  of  VOC  regulations 
for  the  Chicago  area  and  Part  219  is  an 
almost  identical  set  of  VOC  RACT 
regulations  for  the  East  St.  Louis  area. 
The  amendments  submitted  to  USEPA 
on  March  15. 1993.  were  also  filed  with 
the  IPCB  on  March  15, 1993.  lEPA 
requested  that  USEPA  proceed  with 
parallel  processing  for  this  SIP  submittal 
because  it  had  not  been  adopted  by  the 
IPCB. 

Those  sections  contained  in  the 
March  15, 1993,  submittal  supersede  the 
same  sections  in  the  September  11, 
1991,  submittal.  These  rules  were 
fashioned  after  the  Federal  RACT  rules 
and  State-submitted  rules  that  were 
approved  by  USEPA  on  June  29, 1990, 
as  well  as  other  State  rules  previously 
approved  by  USEPA.  These  rules  also 
expand  the  geographic  coverage  of 
Illinois  VOC  RACT  rules  to  the 
nonattainment  areas  of  Aux  Sable  and 
Goose  Lake  Townships  in  Grundy 
County  and  Oswego  Township  in 
Kendall  County.  These  areas  were  not 
designated  nonattainment  under  the 
pre-amended  Act  and,  therefore,  were 
not  subject  to  the  RACT  fix-up 
requirement.  However,  these  areas  are 
.subject  to  RACT  requirements  under  the 
RACT  "catch-up"  provisions.  To  the 
extent  USEPA  is  approving  the  State's 
submittal  as  meeting  RACT,  USEPA  has 
determined  that  the  State  has  met  part 
of  the  RACT  catch-up  obligation  for  Aux 
Sable  and  Goose  Lake  Townships  in 
Grundy  County  and  Oswego  Township 
in  Kendall  County. 

Listing  of  Nonattainment  VOC  Rules 

In  the  rules,  the  definition  of  "volatile 
organic  material"  was  deleted  from  Part 
203  and  moved  to  Part  211.  The 
abbreviations  and  units  from  Parts  218 
and  219  were  moved  to  Part  211.  In 
addition,  the  definitions  in  Parts  218 


and  219  have  been  moved  to  and 
integrated  with  the  definitions  in  Part 
211.  The  rules  contained  in  Part  218  are 
listed  below  (a  listing  for  Part  219 
would  be  the  same  except  that  each 
section  would  start  with  "219"  instead 
of  "218"): 

PART  218— ORGANIC  MATERIAL 
EMISSION  STANDARDS  AND 
LIMITATIONS  FOR  THE  CHICAGO 
AREA 

Subpart  A:  General  Provisions 

Sec. 

218.100  InUoduction 

218.101  Savings  Clause 

218.102  Abbreviations  and  Conversion 
Factors 

218.103  Applicability 

218.104  Definitions 

218.105  Test  Methods  and  Procedures 

218.106  Compliance  Dates 

2 1 8. 1 07  Operation  of  Afterburners 

218.108  Exemptions.  Variations,  and 
Alternative  Means  of  Control  or 
Compliance  Determinations 

218.109  Vapor  Pressure  of  Volatile  Organic 
Liquids 

218.110  Vapor  Pressure  of  Organic  Material 
or  Solvents 

218.111  Vapor  Pressure  of  Volatile  Organic 
Material 

218.112  Incorporation  by  Reference 

Subpart  B:  Organic  Emissions  From 
Storage  and  Loading  Operations 

218.121  Storage  Containers 

218.122  Loading  Operations 

218.123  Petroleum  Liquid  Storage  Tanks 

218.124  External  Floating  Roofs 

Subpart  C:  Organic  Emission  From 
Miscellaneous  Equipment 

218.141  Sepjaration  Operations 

218.142  Pumps  and  Compressors - 

218.143  Vapor  Blowdown 

218.144  Safety  Relief  Valves 

Subpart  E:  Solvent  Cleaning 

213.181  Solvent  Cleaning  in  Geiieral 

218.182  Cold  Cleaning 

218.183  Open  Top  Vapor  Degreasing 

218.184  Convevorized  Degreasing 
218  186  Test  Methods 

Subpart  F:  Coating  Operations 

218.204  Emission  Limitations 

218.205  Daily-Weighted  Average 
Limitations 

218.206  Solids  Basis  Calculation 

218.207  Alternative  Emission  Limitations 

218.208  Exemptions  from  Emission 
Limitations 

218.209  Exemption  from  General  Rule  on 
Use  of  Organic  Material 

218.210  Compliance  Schedule 

218.211  Recordkeeping  and  Reporting 

Subpart  G:  Use  of  Organic  Material 

218.301  Use  of  Organic  Material 

218.302  Alternative  Standard 

218.303  Fuel  Combustion  Emission  Units 

218.304  Operations  with  Compliance 
Program 


Subpart  H:  Printing  and  Publishing 

218.401  Flexographic  and  Rotogravure 
Printing 

218.402  Applicability 

218.403  Compliance  Schedule 

218.404  Recordkeeping  and  Reporting 

218.405  Heatset- Web-Offset  Lithographic 
Printing 

Subpart  0:  Leaks  From  Synthetic  Organic 
Chemical  and  Polymer  Manufacturing  Plant 

218.421  General  Requirements 

218.422  Inspection  Program  Plan  of  Leaks 

218.423  Inspection  Program  for  Leaks 

218.424  Repairing  Leaks 

218.425  Recordkeeping  for  Leaks 

218.426  Report  for  Leaks 

218.427  Alternative  Program  for  Lealis 

218.428  Open-Ended  Valves 

218.429  Standards  for  Control  Devices 

Subpart  R:  Petroleum  Refining  and  Related 
Industries;  Asphalt  Materials 

218.441  Petroleum  Refinery  Waste  Gas 
Disposal 

218.442  Vacuum  Producing  Systems 

218.443  Wastewater  (Oil/Water)  Separator 

218.444  Process  Unit  Turnarounds 

218.445  I^aks:  General  Requirements 

218.446  Monitoring  Program  Plan  for  Leaks 

218.447  Monitoring  Program  for  Leaks 

218.448  Recordkeeping  for  Leaks 

218.449  Reporting  for  Leaks 

218.450  Alternative  Program  for  Leaks 

218.451  Sealing  Device  Requirements 

218.452  Compliance  Schedule  for  Leaks 

'Subpart  S:  Rubber  and  Miscellaneous 
Plastic  Products 

218.461  Manufacture  of  Pneumatic  Rubber 
Tires 

218.462  Green  Tire  Spraying  Operations 

218.463  Alternative  Emission  Reduction 
Systems 

218.464  Emission  Testing 

Subpart  T:  Pharmaceutical  Manufacturing 

218.480  Applicability 

218.481  ConUol  of  Reactors.  Distillation 
Units,  Crystallizers,  Centrifuges  and 
Vacuum  Dryers 

218.482  Control  of  Air  Dryers.  Production 
Equipment  Exhaust  Systems  and  Filters 

218.483  Material  Storage  andTransfer 

218.484  In-Process  Tanks 

218.485  Leaks 

218.486  Other  Emission  Units 

218.487  Testing 

218.488  Monitoring  for  Air  Pollution 
Control  Equipment 

218.489  Recordkeeping  for  Air  Pollution 
Control  Equipment 

Subpart  V:  Air  Oxidation  Processes 

218.525  Emission  Limitations  for  Air 
Oxidation  Processes 

218.526  Testing  and  Monitoring 

Subpart  W:  Agriculture 
218.541     Pesticide  Exception 
Subpart  X:  Construction 

218.561  Architectural  Coating^ 

218.562  Paving  Operations 

218.563  Cutback  Asphalt 


Subpart  Y:  Gasoline  Distribution 

218.581  Bulk  Gasoline  Plants 

218.582  Bulk  Gasoline  Terminals 

218.583  Gasoline  Dispensing  Operations 

218.584  Gasoline  Delivery  Vessels 

218.585  Gasoline  Volatility- Standards 

218.586  Gasoline  Dispensing  Operations- 
Motor  Vehicle  Fueling  Operations 

Subpart  Z:  Dry  Cleaners 

218.601  Perchloreoethylene  Dr\'  Cleaners 

218.602  Exemptions 

218.603  Uaks 

218.607  Standards  for  Petroleum  Solvent 
Dry  Cleaners 

218.608  Operating  Practices  for  Petroleum 
Solvent  Dry  Cleaners 

218.609  Program  for  Inspection  and  Repair 
of  Leaks 

218.610  Testing  and  Monitoring 

218.611  Exemption  for  Petroleum  Solvent 
Dr\'  Cleaners 

Subpart  AA:  Paint  and  Ink  Manufacturing 

218.620  Applicability 

218.621  Exemption  for  Waterbase  Material 
and  Heatset-Offset  Ink 

218.623  Permit  Conditions 

218.624  Open-Top  Mills,  Tanks.  Vats  or 
Vessels 

218.625  Grinding  Mills 

218.626  Storage  Tanks 
218.628     Leaks 
218.630    Cleanup 

218.636  Compliance  Schedule 

218.637  Recordkeeping  and  Reporting 

Subpart  BB:  Polystyrene  Plants 

218.640     Applicability 

218.642    Emissions  Limitations  at 

Polystyrene  Plants 
218.644    Emissions  Testing 

Subpart  PP:  Miscellaneous  Fabricated 
Product  Manufacturing  Processes 

.  218.920  Applicability 

218.923  Permit  Conditions 

218.926  Control  Requirements 

218.927  Compliance  Schedule 

218.928  Testing 

Subpart  QO:  Miscellaneous  Formulation 
Manufacturing  Processes 

218.940  Applicability 

218.943  Permit  Conditions 

218.946  Control  Requirements 

218.947  Compliance  Schedule 
218.928  Testing 

Subpart  RR:  Miscellaneous  Organic 
Chemical  Manufacturing  Processes 

218.960  Applicability 

218.963  Permit  Conditions  : 

218.966  Control  Requirements 

218.967  Compliance  Schedule 

218.968  Testing 

Subpart  TT:  Other  Emission  Units 

218.980 

218.983 

218.986 

218.987 

218.988 


Applicability 
Permit  Conditions 
Control  Requirements 
Compliance  Schedule 
Testing 


Subpart  UU:  Recordkeeping  and  Reporting 

218.990    Exempt  Emission  Units 
218.99.1    Subject  Emission  l.Inits 


Proposed  Rulemaking  Action 

On  September  22,  1993,  USEPA 
proposed  to  approve  Illinois'  VOC 
RACT  corrections  contained  in  Part  218 
(for  the  Chicago  ozone  nonattainment 
area)  and  Part  219  (for  the  East  St.  Louis 
ozone  nonattainment  area)  and  the 
related  definitions  in  Part  211,  as 
submitted  on  September  11, 1991  and 
March  15, 1993.  (58  FR  49258).  These  . 
rules  were  parallel  processed,. at  lEPA's 
request,  because  the  rules  submitted  on 
March  15, 1993,  had  not  as  yet  been 
finally  adopted  by  Illinois.  USEPA 
proposed  to  approve  these  rules,  based 
upon  the  interpretations  contained  in 
the  notice  of  proposed  rulemaking 
(NPR),  because  they  were  primarily 
based  upon  the  Chicago  FIP  and/or 
other  USEPA  RACT  guidance  - 
(especially  the  Bluebook).  USEPA  stated 
in  the  NPR  that  it  "will  take  final  action 
on  these  rules  after  the  proposed 
revisions  have  been  adopted  and 
submitted  by  Illinois  and  they  have 
been  evaluated  in  accordance  with  the 
Act  and  applicable  USEPA  RACT 
guidance.  These  rules  will  be  finally 
approved  if  they  are  adopted  in  final  in 
their  current  form  and  include  the 
previously  identified  clarifications.  If 
Illinois  does  not  adopt  and  submit  these 
rules  to  USEPA.  USEPA  will  repropose 
action  based  upon  the  September  11, 
1991,  submittal."  58  FR  49262. 

Analysis  of  Finally  Adopted  Rules 

The  rules  submitted  for  parallel 
processing  on  March  15,  1993.  were 
adopted  in  final  by  the  Illinois  Pollution 
Control  Board  (IPCB)  on  September  9. 
1993,  and  submitted  to  USEPA  on 
October  21,  1993.  This  part  of  the  notice 
lists  those  clarifications  that  were  stated 
in  the  NPR  to  be  required,  the  additional 
changes  which  USEPA  recommended, 
and  USEPA 's  interpretation  of  certain 
Illinois  regulations.  In  addition,  certain 
other  aspects  of  these  regulations  are 
discussed,  as  appropriate. 

This  notice  of  final  rulemaking  (NFR) 
approves  Illinois'  rule  corrections 
submitted  on  September  11, 1991,  and 
October  21,  1993,  except  for  the  major 
non-CTG  rules  in  subpart  PP,  subpart 
QQ,  subpart  RR,  Subpart  TT  and 
Subpart  UU.  These  major  non-CTG  rules 
were  changed  between  the  March  15, 
1993.  proposal  and  the  finally  adopted 
rule  (submitted  on  October  21,  1993) 
and  will  therefore  be  the  subject  of  a 
separate  rulemaking  action. 

Part  21 J -.Definitions 

In  general,  the  definitions  in  Part  211 
are  the  same  as  previously  approved 
definitions  and/or  are  consistent  with 
USEPA  guidance.  However,  USEPA 


recommended  in  the  NPR  that  the 
following  definitions  be  revised  as 
indicated  to  ensure  that  the  regulations 
they  apply  to  are  enforceable  and 
consistent  with  RACT,  Although  Illinois 
did  not  make  these  changes,  USEPA  has 
determined  that  these  definitions  are 
sufficient  for  the  purposes  of  RACT. 
Although  these  definitions  could  be 
worded  more  clearly,  it  is  not  likely  that 
they  will  be  applied  in  a  manner 
inconsistent  with  USEPA's 
recommendations  in  the  NPR,  which  are 
repeated  below.  Therefore,  Illinois' 
failure  to  make  the  recommended 
changes  should  not  have  an  impact  on 
airquality.- 

•  Section  211.2950  "Heavy  off- 
highway  vehicle  products  coating 
line" — The  last  sentence  of  this 
definition  lacks  parallel  structure.  The 
intended  concept  (that  a  high 
temperature  aluminum  coating  is  not  a 
heavy  off-highway  vehicle  products 
coating)  could  be  better  conveyed  by 
deleting  the  second  sentence  and  adding 
"other  than  high  temperature 
aluminum,"  between  "functional"  and 
"coating"  in  the  first  sentence. 

•  Section  211.3750  "Metal  Furniture 
Coating  Line"— The  last  sentence  of  this 
definition  lacks  parallel  structure.  The 
concept  (that  adhesive  is  not  a  metal 
furniture  coating)  could  be  better 
conveyed  by  deleting  the  second 
sentence  and  adding  "non-adhesive" 
between  "functional"  and  "coating"  in 
the  first  sentence. 

•  Section  211.4470  "Paper  Coating" 
and  Section  211.4490  "Paper  Coating 
Line" — USEPA  recommended  that 
Illinois  clarify  that  printing  is  not  paper 
coating  and  printing  presses  are  not 
paper  coating  lines. 

•  Section  211.5510  "Reid  Vapor 
Pressure"— This  definition  could  be 
clarified  by  revising  the  phrase  "(if  not 
referenced  in  the  section  where  the  term 
is  used)"  to  "(if  a  specific  method  is  not 
referenced  in  the  section  where  the  term 
is  used)." 

•  Section  211.7090  "Vinyl  Coating 
Line" — This  definition  would  be  more 
accurate  and  internally  consistent  if  the 
phrase  "means  a  coating  line"  is 
changed  to  "means  a  coating  or  printing 
line." 

Part  218 

USEPA  is  approving  the  following 
sections,  which  were  previously 
adopted  by  the  IPCB  and  submitted  to 
USEPA  on  September  11,  1991:  Sections 
108, 142. 442,  444,  448,  451.  484,  488, 
526, 561, 563,  607,  625,  626  and  630. 
These  sections  were  not  revised  in  the 
October  21, 1993,  submittal. 

Section  218.101     Savings  Clause- 
Subsection  21fl.l01(a)  ensures  that  priur 
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applicability  dates  and  control 
requirements  in  Part  215.  which  no 
longer  applies  to  the  Chicago  and  East 
St.  Louis  ozone  nonattainnient  areas, 
remain  in  effect.  However,  this 
subsection  refers  to  "emission  units" 
formerly  subject  to  Part  215  and  dates 
and  schedules  applicable  to  the 
"emission  unit"  in  accordance  with  Part 
215.  It  isUSEPA's  understanding  that 
this  change  in  terminology  regarding  the 
regulated  entity  (the  term  "emission 
unit"  is  not  used  in  Part  215)  in  no  way 
changes  the  intended  requirements  of 
this  subsection,  namely  that  entities 
formerly  subject  to  Part  215  shall  have 
c:omplied  with  Part  215.  Also,  Illinois 
clarified  the  last  sentence  of  this 
subsection  by  changing  it  to:  "Ail 
compliance  dates  or  .schedules  found  in ' 
35  III.  Adm.  Code  215  are  not 
superseded  by  this  part  and  remain  in 
full  force  and  effect."  This  revision 
satisfies  the  concern,  regarding  the 
clarity  of  the  sentence  that  was 
replaced,  raised  bv  USEPA  in  the  NPK 

Subsection  218.'l01(h)  states. 
".N'othing  in  this  Part  shall  affect  the 
responsibility  of  any  owner  or  operator 
that  is  now  or  has  been  subject  to  the 
FIP  to  comply  with  its  requirements 
thereunder  by  the  dates  specified  in  the 
FIP."  This  means  that  sources  subject  to 
HP  requirements  are  not  relieved  of 
these  requirements  upon  approval  of 
Part  218  by  USEPA.  For  example,  40 
CFR  52.741(y)(2)  (in  the  FIP)  requires 
that  sources  subject  to  the  major  non- 
CTG  rules  in  paragraphs  (u).  (v).  (w). 
and  (\)  comply  with  the  following: 

(.A)  By  luly  I.  1991.  or  upon  initial  start- 
up of  a  new  emission  source,  the  owner  or 
operator  of  the  subject  VOM  emission  soun  i' 
shall  perform  all  tests  and  submit  to  the 
Administrator  the  results  of  all  tests  and 
calculations  necessary  to  (inmon.stratft  that 
the  subject  emission  source  will  bo  in 
compliance  on  and  after  Inly  1.  1991.  or  on 
and  after  the  initial  start-up  date. 

This  requirement  will  remain  in  effect 
even  after  USEPA  approves  (in  a 
separate  rulemaking)  the  sections  in  Part 
218  containing  Illinois'  major  non-CTG 
rules. 

Set:tion  218.103     Applicability— The 
first  paragraph  of  this  section  expands 
the  applicability  of  Part  218  to  Aux 
Sable  Township  and  Goose  Lake 
Township  in  Grundy  County  and 
Oswego  Township  in  Kendall  County 
Cook.  DuPage.  Kane.  Lake.  McHenry. 
and  Will  Counties  have  previously  been 
covered  by  Part  218.  These  areas  are  all 
jionattainment  for  ozone.  However,  in 
order  to  satisf>'  USEPA's  concerns  raistn:! 
in.the  NPR.  the  use  of  "or"  in  this 
paragraph  was  replaced  by  "and" 
because  the  Chicago  area  is  made  up  of 
all  of  these  areas  in  total. 


Subsection  218.103ta)  discusses  the 
applicability  of  Part  218  to  certain 
parties  who  have  challenged  USEPA's 
June  29, 1990,  rulemaking  in  Illinois 
Environmental  Regulatory  Group  et  al. 
v.  EPA.  No.  90-2778  (and  consolidated 
cases)  (7th  Cir.  1990).  Under  this  rule, 
the  rules  adopted  by  Illinois  in  Part  218 
do  not  apply  to  certain  FIP  appellants 
for  which  USEPA  agreed  to  stay  the  FIP 
and  reconsider  RACT.  Rather,  these 
sources/appellants  are  covered  by  either 
stays  pending  reconsideration  or  newer 
Federal  rules  promulgated  as  the  result 
of  USEPA's  reconsiderations.  As  also 
stated  in  this  subsection,  the  FIP 
remains  the  <npplicable  implementation 
plan  for  any  source  whose  stay  has  been 
terminated  and  for  which  a  Federal 
Register  notice  either  revising  or 
afl~irmii>g  the  provisions  of  the  FIP    , 
specifically  applicable  to  such  soun;e 
has  not  been  published. 

Subsection  218.103(b)  includes  a 
Board  Note  which  states  that  this 
subsection  (which  exempts  certain 
.sources  from  Part  218)  shall  be  effective 
at  the  Federal  level  only  upon  appro^•a^ 
bv  USEP.'K.  Therefore,  subsection 
218.103(b)  only  allows  a  source  to  be 
exempted  from  Part  218  if  and  when 
such  an  exemption  is  approved  by 
USEPA. 

Section  218.105    Test  Methods  and 
Procedures— Subsection  218.105(b) 
includes  new  language  which  allows 
use  of  the  topcoat  protocol  for  primer 
.surfacer  operations  at  automobile  or 
light  duty  truck  assembly  plants,  as 
provided  in  218.204(a).  ' 

Subsection  218.105(c)(1)(B)  allows  a 
longer  averaging  period  than  is 
contained  in  the  Chicago  FIP  when 
using  the  "liquid/liquid"  mass  balance 
measurement  method.  The  "liquid/ 
liquid"  method  can  be  used  by  solvent 
rec:overy  devices  as  an  alternative  to 
«:apture  efficiency  testing.  The  Chicago 
FIP  requires  that  the  "liquid/liquid" 
method  be  performed  every  day.  USEPA 
agrees  that  use  of  the  "liquid/liquid" 
method  with  a  7-day  rolling  period  is 
acceptable  for  all  solvent  recovery 
systems.  A  source  that  believes  that  a  7- 
day  rolling  period  is  not  appropriate 
may  use  an  alternative  .multi-day  rolling 
period,  with  the  approval  of  lEPA  and 
the  USEPA. 

Subsection  218.105(1)— In  the  NPR. 
USEPA  recommended  that  the  word 
"specific"  in  this  subsection,  which 
deals  with  lEPA  requests  for  testing.  Iw 
changed  to  "specified"  in  order  to 
convey  the  intended  meaning.  Altliough 
Illinois  did  not  make  this  change,  the 
meaning  of  this  subsection  is 
sufficiently  clear  to  be  implemented 
tiorrectly. 


Section  218.204(a)    Automobile  or 
Light-Duty  Truck  Coating— Language 
has  been  added  to  this  subsection  to 
allow  for  the  use  of  the  topcoat  protocol 
by  primer  surfacer  operations  to 
demonstrate  compliance  with  this  limit. 
This  would  allow  the  Ford  Motor 
Company,  the  only  source  affected  by 
this  change,  to  get  credit  for  improved 
transfer  efficiency  (above  30  percent). 

Subsections  218.402(a)(2)  and 
218.405(a)(1)(B)  allow  sources  to  avoid 
the  applicability  of  specified  printing 
rules,  provided  a  source  has  a  federally 
enforc:eable  permit  that  limits  emissions 
to  below  the  applicable  cutoff  through 
capacity  or  production  limitations.  This 
subsection  is  approvable  because 
USEPA  can  deem  a  permit  to  be  "not 
federally  enforceable"  in  a  letter  to 
lEPA.  Upon  issuance  of  such  a  letter, 
the  source  is  no  longer  protected  by  the 
permit  referenced  in  the  subject 
subsections.  The  source  would  then  he 
"subject  to  the  SIP  requirements  if  its 
"maximum  theoretical  emissions" 
exceed  the  applicable  cutoff  This  is 
consistent  with  USEPA's  December  17, 
1992,  approval  of  Illinois'  operating 
permit  program  which  states:  'in 
approving  the  State  operating  program 
USEPA  is  determining  that  Illinois' 
program  allows  USEPA  to  deem  an 
operating  permit  not  'federally 
enforceable'  for  purposes  of  limiting 
potential  to  emit  and  to  offset 
creditability."  (57  FR  59928,  59930). 
lEPA  has  agreed  to  this  approach  and 
specified  the  applicable  procedures  in  a 
March  26,  1993,  letter  to  USEPA.  In 
summary,  this  subsection  is  approvable 
be<;ause  USEPA  can  invalidate  the 
protection  provided  by  an  operating 
permit  by  deeming  such  operating 
permit  to  be  "not  federally  enforceable" 
in  a  letter  to  lEPA. 

Section  218.405  Heatset-Web-Offset- 
Lithographic  Printing — USEPA  stated  m 
the  NPR  that  Subsection  218.405(a). 
which  deals  with  applicxibility,  must  be 
modified  to  clarify  that  emissions  from 
cleanup  solvents  are  to  be  included  in 
determining  the  maximum  theoretical 
emissions.  Illinois  made  this  correction. 

Subsection  218.405(c)(A)(ii) 
(Recordkeeping  and  Reporting  for 
Heatset-Web-Offset  Lithographic 
Printing)— In  the  NPR,  USEPA  stated 
that  this  subsection  should  be  revised  so 
that  "G"  rather  than  "B"  is  defined  as; 
"The  greatest  volume  of  cleanup 
material  or  solvent  used  in  any  8-hour 
period  and  *   *   *."  This  revision  is 
required  to  make  the  defined  symbol 
consistent  with  the  subject  applicability 
equation.  Illinois  made  this  change. 
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Part  219 

The  discussion  of  Part  218,  except 
with  regard  to  section  218.103 
(applicability),  applies  to  Part  219.  The 
previously  adopted  version  of  section 
219.103  remains  in  effect. 

Public  Comment 

In  its  October  20, 1993,  comments 
R.R.  Donnelley  &  Sons  Company  (RRD) 
and  the  Printing  Industries  of  Illinois 
and  Indiana  (PII)  expressed  concern 
about  Section  218.105(c)(1)(B)  of 
Illinois'  rules.  That  provision  requires 
sources  utilizing  the  liquid-liquid 
(material  balance)  method  for 
determining  overall  efficiency  to 
compute  the  recovery  ratio  within  72 
hours  after  each  measuring  period.  RRD/ 
PII  claim  that  "USEPA  represented  that 
the  preamble  to  the  promulgation/ 
approval  of  that  revised  rule  would 
contain  language  substantially  in  the 
form  appended  hereto  acknowledging 
the  opportunity  for  affected  printers  to 
obtain  additional  time  for  completion  of 
the  calculation  of  the  recovery  ratio  and 
the  showing  that  would  be  needed  to 
obtain  such  an  exception.  We  do  not 
find  that  language  in  the  September  22 
preamble  and  urge  its  inclusion  in  the 
agency's  final  action  on  the  rules." 

USEPA  did  agree  with  RRD/PII  that  if 
USEPA  promulgated  Federal  revisions 
to  its  "hquid-liquid"  rules  (in  the 
Chicago  FIP).  then  USEPA  would 
include  the  language  referenced  by 
RRD/PII  in  its  proposal.  USEPA's 
agreement  with  RRD/PII,  and  the 
indicated  language,  were  submitted  to 
lEPA  on  March  4,  1993.  However, 
USEPA  did  not  promulgate  such 
revisions  because  it  found  lEPA's  rules 
to  be  approvable.  Furthermore,  Illinois 
has  apparently  elected  to  not 
incorporate  this  language  in  its  adopted 
rules  and  accompanying  regulatory 
narrative.  Therefore,  it  would  be 
inappropriate  for  USEPA  to  include 
such  language  in  the  preamble  to  its 
action  on  the  State  rules. 

Final  Rulemaking  Action 

For  the  reasons  discussed  above, 
Illinois'  VOC  RACT  corrections 
contained  in  Part  218  (for  the  Chicago 
ozone  nonattainment  area),  Part  219  (for 
the  East  St.  Louis  ozone  nonattainment 
area)  and  the  related  definitions  in  Part 
211,  as  submitted  on  September  11, 
1991,  and  October  21, 1993,  are  being 
approved  with  the  exception  of  the 
major  non-CTG  rules  in  subparts  PP, 
QQ,  RR,  TT,  and  UU  (for  both  Part  218 
and  219).  These  major  non-CTG  rules 
will  be  the  subject  of  a  separate  future 
rulemaking  action  because  they  were 


changed  (between  the  proposed  and 
final  rules). 

This  rule  largely  completes  approval 
of  those  Illinois'  VOC  regulations 
intended  to  replace  the  Chicago  FIP, 
which  was  promulgated  June  29, 1990 
(55  FR  26814)  and  codified  at  40  CFR 
52.741.  These  approved  State  rules 
replace  the  Chicago  FIP,  as  the  federally 
enforceable  VOC  rule,  except  as 
indicated  below: 

(1)  Illinois'  major  non-CTG  sources  in  the 
Chicago  area,  sutiject  to  paragraph  u,  v,  w,  or 
X  because  of  the  applicability  criteria  in  these 
paragraphs,  continue  to  be  subject  to 
paragraphs  u,  v,  w,  x,  and  in  addition  they 
remain  subject  to  the  recordkeeping 
requirements  in  paragraph  y  and  any  related 
parts  of  section  52.741  necessary  to 
implement  these  paragraphs,  e.g.,  those 
paragraphs  containing  test  methods, 
definitions,  etc. 

(2)  In  accordance  with  Section  218.101(b). 
all  FIP  requirements  remain  in  effect  (and  are 
enforceable  after  the  effective  date  of  this  SIP 
revision)  for  the  period  prior  to  the  effective 
date  of  this  SIP  revision  . 

(3)  Any  source  that  received  a  stay,  as 
-indicated  in  Section  218.103(a)(2).  remains 

subject  to  the  stay  if  still  in  effect,  or  (if  the 
stay  is  no  longer  in  effect)  the  federally 
promulgated  rule  applicable  to  such  source. 

As  of  the  effective  date  of  this  final 
action,  these  rules  are  the  sole  federally 
enforceable  control  strategy  for  sources 
of  VOC  located  in  the  Chicago  area. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
_  Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  any  relevant 
statutory  and  regulatory  requirement. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 


SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Fedferal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  ffP.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  8, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  |See  Section 
307(b)(2).I 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  17, 1994. 
Valdas  V.  Adamkus, 

Pegional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraphs  (c)(100)  and  (101)  to 
read  as  follows: 

§52.720    Identification  of  plan. 

*        •        •        •        « 

(c)  •  *  * 

(100)  On  October  21,  1993,  the  State 
submitted  definitions  codified  as  part  of 


46368      Federal  Register  /  Vol.  59.  No.  174  /  Friday.  September  9.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  174  /  Friday.  September  9.  1994  /  Rules  and  Regulations 


46569 


JMI 


the  Illinois  Administrative  Code  for 
incorporation  in  the  Illinois  State 
Implementation  Plan. 

(i)  Incorporation  by  reference. 

Illinois  Administrative  Code  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution.  Chapter  I:  Pollution 
Control  Board.  Subchapter  c:  Emission 
Standards  and  Limitations  for 
Stationary  Sources.  Part  211  Definitions 
and  General  Provisions.  Subpart  A: 
General  Provisions:  Sections  211.101 
and  211.102.  Subpart  B:  Definitions. 
Sections  211.121.  211.130.  211.150, 
211.170.  211.210.  211.230.  211.250. 
211.290.  211.310.  211.330.  211.350. 
211.370.  211.390.  211.410.  211.430. 
211.450.  211^0.  211.490,  211.510. 
211.530.  211.550.  211.570.  211.590. 
211.610,  211.630.  211.650.  211.670. 
211.690,  211.710.  211.730,  211.750. 
211.770.  211.790.  211.810.  211.830. 
211.850.  211.870.  211.890,  211.910, 
211.930,  211.950.  211.970,  211.990.  . 
211.1010,  211.1050.  211.1090.  211.1110. 
211.1130.  211.1150.  211.1170.  211.1190. 
211.1210.  211.1230.  211.1250.  211.1270. 
211.1290.  211.1310.  211.1330.  211.1350. 
211.1370.  211.1390.  211.1410,  211.1430. 
211.1470,  211.1490.  211.1510,  211.1530. 
211.1550,  211.1570.  211.1590.  211.1610. 
211.1630.  211.1650.  211.1670.  211.1690. 
211.1710.  211.1730,  211.1750,  211.1770, 
211.1790,  211.1810,  211.1830,  211.1850. 
211.1870,  211.1890,  211.1910,  211.1930, 
211.1950,  211.1970,  211.1990,  211.2010, 
211.2050,  211.2070,  211.2090.  211.2110, 
211.2130,  211.2150.  211.2170.  211.2190. 
211.2210.  211.2230.  211.2250.  211.2270. 
211.2310,  211.2330,  211.2350.  211.2370, 
211.2390.  211.2410.  211.2430.  211.2450, 
211.2470,  211.2490,  211.2510,  211.2530, 
211.2550.  211.2570.  211.2590.  211.2650, 
211.2670.  211.2690.  211.2710.  211-2730. 
211.2750,  211.2770,  211.2790,  211.2810, 
211.2830,  211.2850.  211.2870.  211.2890, 
211.2910.  211.2930.  211.2950.  211.2970. 
211.2990.  211.3010.  211.3030,  211.3050, 
211.3070,  211.3090,  211.3110.  211.3130. 
211.3150.  211.3170.  211.3190.  211.3210. 
211.3230.  211.3250.  211.3270,  211.3290, 
211.3310,  211.3330,  211.3350.  211.3370, 
211.3390,  211.3410.  211.3430,  211.3450, 
211.3470.  211.3490.  211.3510.  211.3530. 
211.3550.  211.3570.  211.3590.  211.3610. 
211.3630,  211.3650.  211.3670.  211.3690. 
211.3710.  211.3730.  211.3750.  211.3770. 
211.3790.  211.3810.  211.3830.  211.3850. 
211.3870.  211.3890.  211.3910.  211.3930. 
211.3970.  211.3990.  211.4010,  211.4030, 
211.4050.  211.4070.  211.4090,  211.4110, 
211.4130,  211.4150.  211.4170.  211.4190, 
211.4210.  211.4230,  211.4250,  211.4270, 
211.4290.  211.4310.  211.4330.  211.4350. 
211.4370.  211.4390.  211.4410.  211.4430, 
211.4450,  211.4470.  211.4490.  211.4510, 
211.4530.  211.4550.  211.4590.  211.4610. 
211.4630.  211.4650.  211.4670.  211.4690. 
211.4710.  211.4730.  211.4750.  211.4770. 


211.4790.  211.4810.  211.4870.  211.4890, 
211.4910.  211.4930.  211.4950,  211.4990, 
211.5030,  211.5050,  211.5070,  211.5090, 
211.5110,  211.5130.  211.5150,  211.5170, 
211.5185,  211.5190,  211.5210.  211.5230, 
211.5250.  211.5270.  211.5310.  211.5330. 
211.5350.  211.5370.  211.5410,  211.5430. 
211.5450.  211.5470.  211.5490.  211.5510. 
211.5550.  211.5570,  211.5590,  211.5610. 
211.5630,  211.5650,  211.5670,  211.5690, 
211.5710,  211.5730.  211.5750.  211.5770. 
211.5790.  211.5810,  211.5830,  211.5850. 
211.5870.  211.5890.  211.5910.  211.5930. 
211.5950.  211.5970.  211.5990.  211.6010. 
211.6030.  211.6050.  211.6070.  211.6090. 
211.6130.  211.6150.  211.6190.  211.6210. 
211.6230,  211.6270,  211.6290.  211.6310. 
211.6330.  211.6350.  211.6370,  211.6390, 
211.6410,  211.6430,  211.6450,  211.6470. 
211.6490,  211.6510.  211.6530.  211.6550, 
211.6570,  211.6590,  211.6610.  211.6670. 
211.6690.  211.6730.  211.6750.  211.6770. 
211.6790.  211.6810,  211.6850,  211.6870, 
211.6890,  211.6910,  211.6930,  211.6950, 
211.6970,  211.6990,  211.7010,  211.7030, 
211.7070,  211.7090,  211.7110.  211.7130, 
211.7150,  211.7170,  211.7190,  211.7210, 
211.7230.  211.7250.  211.7270,  211.7290. 
211.7310.  241.7330.  211.7350. 

These  section  were  added  at  17  111. 
Reg.  16504.  effective  September  27, 
1993. 

(101)  On  October  21. 1993,  the  state 
submitted  volatile  organic  compound 
(VOC)  control  regulations  for 
incorporation  in  the  Illinois  State 
Implementation  for  ozone. 

(i)  Incorporation  by  reference. 

(A)  Illinois  Administrative  Code  Title 
35:  Environmental  Protection,  Subtitle 
B:  Air  Pollution,  Chapter  I:  Pollution 
Control  Board,  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
Stationarj-  Sources,  Part  218:  Organic 
Material  Emission  Standards  and 
Limitations  for  the  Chicago  Area 
Subparts  A,  B,  C,  E,  F,  Cu  H,  Q,  R.  S.  T. 
V,  VV,  X,  Y,  Z,  AA,  BB,  and  Section  218. 

Appendix  A,  B,  C,  and  D.  These 
regulations  were  adopted  at  R91-7  at  15 
111.  Reg.  12231.  effective  August  16. 
1991:  amended  in  R91-23  at  111.  Reg. 
13564.  effective  August  24. 1992; 
amended  in  R91-28  and  R91-30  at  16 
111.  Reg.  13864.  effective  August  24, 
■1992;  amended  in  R93-9  at  17  111.  Reg. 
16636.  effective  September  27, 1993. 
The  specific  adoption  and  effective 
dates  of  the  rules  incorporated  by 
reference  follow. 

(1)  Adopted  at  R91-7  at  15  111.  Reg 
12231.  effective  August  16. 1991. 
Subpart  A  218.108;  Subpart  C:  218.142; 
Subpart  R:  218.442,  218.444.  218.448. 
218.451;  Subpart  T:  218.484.  218.488: 
Subpart  V:  218.526:  Subpart  X:  218.561, 
218.563:  Subpart  Z:  218.607;  Subpart 
AA:  218.625,  218.626  and  218.630. 


[2]  Amended  in  R93-9  at  17  111.  Reg. 
16636,  effective  September  27. 1993. 
Subpart  A:  218.100.  218.101.  218.102. 
218.103.  218.104.  218.105.  218.106. 
218.107,  218.109,  218.110.  218.111. 
218.112:  Subpart  B:  218.121.  218.122. 
218.123.  218.124;  Subpart  C:  218.141. 
218.143.  218.144;  Subpart  E:  218.181. 
218.182.  218.183.  218.184.  218.186; 
Subpart  F:  218.204,  218.205.  218.206. 
218.207,  218.208,  218.209,  218.210. 
218.211;  Subpart  G:  218.301,  218.302. 
218.303.  218.304;  Subpart  H:  218.401. 
218.402,  218.403.  218.404,  218.405; 
Subpart  Q:  218.421,  218.422.  218.423. 
218.424,  218.425,  218.426,  218.427. 
218.428,  218.429:  Subpart  R:  218.441". 
218.443,  218.445,  218.446,  218.447, 
218.449.  218.450.  218.452;  Subpart  S: 
218.461.  218.462.  218.463.  218.464; 
Subpart  T:  218.480.218.481.  218.482. 
218.483.  218.485.  218^486.  218.487, 
218.489;  Subpart  V:  218.525;  Subpart  VV: 
218.541;  Subpart  X:  218.562;  Subpart  Y: 
218.581,  218.582,  218.583,  218.584, 
218.585.  218.586;  Subpart  Z:  218.601. 
218.602,  218.603,  218.608,  218.609. 
218.610,  218.611;  Subpart  AA:  218.C20. 
218.621,  218.623,  218.624.  218.628, 
218.636,  218.637;  Subpart  BB:  218.640, 
218.642.  218.644,  Section  218: 
Appendix  A,  Appendix  B.  Appendix  C. 
Appendix  D. 

(B)  Illinois  Administrative  Code  Title 
35:  Environmental  Protection.  Subtitle 
B:  Air  Pollution.  Chapter  I:  Pollution 
Control  Board.  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
StatioHar\"  Sources,  Part  219:  Organic 
Material  Emission  Standards  and 
Limitations  for  Metro  Ea,st  Area 
Subparts  A,  B,  C,  E,F,  G,  H.  Q,  R.  S,  T,  - 
V.  \V.  X,  Y,  Z,  AA.  BB  and  Section  219 
Appendix  A,  B,  C,  and  D.  These 
regulations  were  adopted  at  R91-8  at  III. 
Reg. -12491,  effective  August  16. 1991: 
amended  in  R91-24  at  16  III.  Reg. 
13597,  effective  August  24, 1992;- 
amended  in  R91-30  at  16  III.  Reg. 
13833.  effective  August  24,  1992, 
emergency  amendment  in  R93-12  at  III. 
Reg.  8295,  effective  May  24,  1993,  for  a 
maximum  of  150  days,  amended  in 
R93-9  at  17  III.  Reg."l6918.  effective 
September  27, 1993  and  0{;tober  21. 
1993.  The  specific  adoption  and 
effective  dates  of  the  rules  incorporated 
by  reference  follow. 

U)  Adopted  at  R91-8  at  15  III.  Reg. 
12491,  effective  August  16, 1991: 
Subpart  A:  219.103,  219.108;  Subpart  C 
219.142;  Subpart  R:  219.442,  219.444, 
219.448,  219.451;  Subpart  T:  219.484, 
219.488;  Subpart  V:  219.526;  Subpart  X 
219.561.  219.563;  Subpart  Z:  219.607; 
Subpart  AAr  219.625,  219.626,  219.630. 

(2)  Amended  in  R93-9  at  17  111.  Reg. 
16918.  effective  September  27, 1993: 


Subpart  A: 
219.104,219 
219.109,219 

Subpart  B: 
219.124; 

Subpart  C: 

Subpart  E: 
219.184,  219 

Subpart  F: 
219.207,219 
219.211; 

Subpart  G: 
219.304; 

Subpart  H.-^ 
219.404,219. 

Subpart  Q: 
219.424,219 
219.428.  219 

Subpart  R: 
219.446,219. 
219.452; 

Subpart  S: 
219.4C4; 


219.100 
.105.219 
.110,219 

219.121. 

219.141, 
219.181, 
.186; 
219.204, 
.208,  219 

219.301. 

219.401, 
.405; 

219.421, 
,425.219. 
.429; 
219.441. 
447,219 


219.101,219.102, 
.106,219.107, 
.111,219.112; 

219.122,219.123, 

219.143,  219.144; 
219.182,219.183. 

219.205,219.206. 
209,219.210, 

219.302.  219.303. 

21-9.402,  219.403. 

219.422,219.423. 
426.  219.427. 

219.443,  219.445, 
449,219.4.50. 


219.461,  219.462.  219.463, 


Subpart  T:  219.480,  219.481.  219.4H2, 
219.483,  219.485.  219.480.  219.487. 
219.489: 

Subpart  V:  219.525; 
.  Subpart  \V:  219.541; 

Subpart  X:  219.562; 

Subpart:^':  219.581,  219.582,  219.583. 
219.584,219.585,219.586: 

Subpart  Z:  219.601,  219.602,  219.603, 
219.608,  219.609.  219.610,  219.611;  " 

Subpart  AA:  219.620,  219.621, 
219.623,  219.624.  219.628,  219.636, 
219.637;  , 

Subpart  BB:  219.640,  219.642. 
219.644; 

Section  219:  Appendix  A,  Appendix 
B.  Appendix  C,  Appendix  D. 

3.  Section  52.741  is  amended  by 
.revising  paragraph  (a)(2)  to  read  as 
follows: 

§  52.741    Control  strategy:  Ozone  control 
measures  for  Cook,  DuPage,  Kane^LaKe, 
McHenry  or  Will  County. 

(a)  *  /   * 

(2)  Applicability.  Effective  October  11, 
1994  Illinois  Administrative  Code  Title 
35:  Environmental  Protection,  Subtitle 
B;  Air  pollution.  Chapter  I:  Pollution 
Control  Board,  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
Stationary  Sources,  Part  218:  Organic 
Material  Emission  Standards  and 
Limitations  for  the  Chicago  Area 
replaces  the  requirements  of  40  CFR 
52.741  Control  strategy:  Ozone  control 
measures  for  Cook,  DuPage,  Kane,  Lake, 
McHenry  and  Will  County  as  the 
federally  enforceable  control  measures 
in  these  counties  except  as  noted  in 
paragraphs  (a)(2)(i)  through  (iii)  of  this 
section. 

(i)  Illinois' major  non-CTG  sources  in 
the  Chicago  area,  subject  to  paragraph  u, 
V,  w,  or  X  because  of  the  applicability 
criteri.a  in  these  paragraphs,  continue  to 


be  subject  to  paragraphs  u,  v,  w,  x,  and 
in  addition  they  remain  subject  to  the 
recordkeeping  requirements  in 
paragraph  y  and  any  related  parts  of 
section  52.741  necessary  to  implement 
these  paragraphs,  e.g.,  those  paragraphs 
containing  test  methods,  definitions, 
etc. 

(ii)  In  accordance  with  Section 
218.101(b),  ail  FIP  requirements  remain 
in  effect  (and  are  enforceable  after 
October  11,  1994  for  the  period  prior  to 
October  11,  1994. 

(iii)  Any  source  that  received  a'stay, 
as  indicated  in  Section  218.103(a)(2)". 
remains  subject  to  the  stay  if  still  in 
effect,  or  (if  the  stay  is  no  longer  in 
effect)  the  federally  promulgated  rule 
applicable  to  such  source. 

|FKI>)(,  94-22241  Filed  9-8-94: fl;4.')  ami 
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40  CFR  Part  300 
[FRL-5064-7] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

.'\gency. 

ACTION:  Notice  of  deletion  of  the. 

Bioclinical  Laboratories  site  from  the 

National  Priorities  List. 


SUMMARY:  The  Environmental  Protection 
-Agency  (EPA)  Region  II  announces  the 
deletion  of  the  Bioclinical  Laboratories 
(BCL)  site  from  the  National  Priorities 
List  (NPL).  The  NPL  is  appendix  B  of  40 
-CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and  ' 
the  State  of  New  York  have  determined 
that  no  further  action  is  appropriate  at 
the  BCL  site  under  CERCLA.  Moreover, 
EPA  and  the  State  of  New  York  have 
determined  that  activities  conducted  at 
the.  BCL  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment."  .'  ' 
EFFECTIVE  DATE:  October  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:' 
Damian  J.  Dcda.  Remedial  Project 
Manager,  Emergency  and  Remedial 
Response  Division,  U.S.  Environmental 
Protection -Agencv.  Region  II,  room  29- 
100,  26  Federal  Plaza,  New  York;  New 
York  10278;  telephone  212-264-9589. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is  the 
Bioclinical  Laboratories  site,  Suffolk 
County,  Nev^  York.  A  notice  of  intent  to 


delete  for  this  site  was  published  in  the 
Federal  Register  (59  FR  23819)  on  May 
9,  1994.  The  closing  date  for  comments 
on  the  notice  of  intent  to  delete  was 
June  7, 1994.  EPA  did  not  receive  any 
comments  on  the  proposed  deletion. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment,  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  mav  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund-financed  remedial 
actions:  Any  site  deleted  from  the  NPF. 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  sut.'r; 
action.  Set.tion  300.425(e)(3)  of  the  NCP 
states  that  Fund-finaacea  actions  ni.n 
be  taken  at  the  sites  deleted  from  th^ 
NPL.  Deletion  of  a  site  from  the  NPL 
does  not  offect  responsible  partv 
liability  or  impede  agency  efforts  tr« 
recover  costs  associated  with  respons. 
actions. 

List  of  Subjects  in  40  CFR  Part  300 

Environrnental  protection.  Air 
pollution  control.  Chemicals.  Haz.irdi  :!■• 
materials,  Superfund. 

D.it«-d:  Aiijjust  12.  1994. 
leanne  M.  Fox, 

ni'i^iondl  A  dm'mistralor. 

40  CFR  P.irt  300  is  amended  as 
follows: 

PART  30»— [AMENDED] 

-  1.  The  .'uithonty  citation  for  part  30(' 
continues  to  read  as  follows: 

Authorifv:  42  V  S.C.  9601-96.57:  33  O.S  t. 
'.321(r)(2):  E.O.  12777.  56  FR  54757,  3  CFK, 
1991  Comp..  p.  351;  E.O.  125«0.  52  FK  Z^2i 
3  CFK,  1987Cf.nip.,p.  193. 

Appendix  B— [Amended} 

2.  In  appendix  B  table  1  is  amendtc; 
by  removing  the  site  for  Bioclinic.il 
Laboratories,  Inc,  Bohemia,  NY. 
IFK  Doc.  94-22234  Filed  9-8-94:  8:45  iitr:' 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Docket  No.  92047-2519;  I.D.  083094B) 

Atlantic  Tuna  Fisheries;  Bluefin  Tuna 

AGENCY:  .National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOA.^) 

Commerce. 

ACTION:  Quota  transfer;  closure; 

reopening. 
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SUMMARY:  NMFS  announces  a  transfer  of 
18  metric  tons  (mt)  from  tlie  Reserve  to 
the  General  category  of  Atlantic  bluefin 
tuna,  to  ensure  a  late  season  fishery  for 
the  General  category,  including  an  8-mt 
set-aside  for  the  New  Yoric  Bight.  This 
action  will  assure  continued  collection 
of  biological  assessment  and  monitoring 
data,  provide  additional  fishing 
opportunities,  and  increase  the 
economic  benefits  from  this  fishery.  In 
addition,  this  action  will  provide  for 
fishing  in  an  area  that  has  not  yet  had 
an  ample  opportunity  to  harvest  a  fair 
share  of  the  quota.  The  General  category 
fishery  will  open  on  September  15, 
1994,  and  close  on  September  18. 1994. 
The  General  category  fishery  will 
reopen  on  September  20. 1994,  in  the 
New  York  Bight  set-aside  area,  and  will 
remain  open  until  the  8-mt  set-aside 
quota  has  been  harvested. 
EFFECTIVE  DATE:  The  General  category 
fishery  will  open  at  0001  hours  on 
September  15,  1994,  and  close  at  0001 
hours  on  September  18, 1994.  The 
General  category  will  reopen  on  at  0001 
hours  on  September  20, 1994,  for 
vessels  fishing  in  the  specified  set-aside 
area. 

FOR  FURTHER  INF0RMAT10H  CONTACT:  John 
D.  Kelly.  301-713-2347;  Kevin  B. 
Foster.  508-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
regulating  the  harvest  of  Atlantic  bluefin 
tuna  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  are  found  at  50  CFR 
part  285. 

Based  on  landing  reports,  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  (AA)  had  determined  that  the 
adjusted  quota  of  Atlantic  bluefin  tuna 
allocated  for  the  General  category, 
minus  a  65-mt  set-aside  amount,  would 
be  attained  by  August  15. 1994,  and 
therefore  closed  the  General  category 
fishery  on  that  date  (59  FR  42176, 
August  17, 1994).  The  intent  of  that 
action  was  to  prevent  overharvest  of  the 
quota  established  for  this  fishery  while 
reserving  enough  quota  to  provide  a 
fishing  opportunity  in  areas  that  had  not 
yet  had  an  ample  opportunity  to  harvest 
a  fair  share  of  the  quota.  Subsequent  to 
the  closure,  more  complete  accounting 
of  dealer  reports  indicated  that  the 
General  category  had  already  taken 
approximately  508  mt  of  the  531-mt 
quota.  Therefore,  without  an  inseason 
transfer  fit)m  the  Reserve,  the  late- 
season  and  New  York  Bight  fishery 
would  be  severely  restricted. 

Under  the  implementing  regulations 
at  50  CFR  285.22(fl,  the  AA  has  the 
authority  to  allocate  any  portii>n  of  the 


Reserve  amount  to  any  fishing  category 
after  considering  the  following  factors: 
(1)  The  usefulness  of  information 
obtained  fit)m  catches  of  the  particular 
category  of  the  fishery  for  biological 
sampling  and  monitoring  the  status  of 
the  stock,  (2)  the  catches  of  the 
particular  gear  segment  to  date  and  the 
likelihood  of  closure  of  that  segment  of 
the  fishery  if  no  allocation  is  made,  (3) 
the  projected  ability  of  the  particular 
gear  segment  to  harvest  the  additional 
amount  of  Atlantic  bluefin  tuna  before 
the  anticipated  end  of  the  fishing 
season,  and  (4)  the  estimated  amounts 
by  which  quotas  established  for  other 
gear  segments  of  the  fishery  might  be 
exceeded. 

The  two  most  useful  fishing  categories 
for  purposes  of  biological  assessment 
and  monitoring  of  the  stock  are  the 
Angling  category  for  fish  less  than  70 
inches  (178  cm)  total  fork  length  (TFL). 
and  the  General  category  for  fish  70 
inches  (178  cm)  and  greater  TFL.  These 
fisheries  provide  catch  per  unit  effort 
data  for  stock  assessment  purposes. 

Allocating  18  mt  from  the  Reserve  to 
the  General  category  therefore  responds 
to  the  criteria  listed  above,  as  follows: 
(1)  General  category  landings  are  a 
major  contributor  to  the  collection  of 
biological  data  on  this  fishery;  (2)  1994 
General  category  catches  have  been  high 
relative  to  recent  years  at  this  date  in  the 
season,  and  it  would  be  necessary  to 
close  this  category  of  the  fishery  soon, 
unless  additional  quota  allocation  is 
made:  (3)  the  New  York  Bight  area 
normally  has  a  late  season  fishery  (late 
September  through  October),  and  has 
averaged  10.3  mt  over  the  past  3  years, 
but  took  only  5.3  mt  last  year;  and  (4) 
overages  are  unlikely  in  the  Incidental, 
Purse  Seine,  and  Angling  categories, 
and  any  overages  and  underages  that 
may  occur  are  to  be  carried  over  to  1995. 

With  this  transfer,  therefore,  the 
General  category  has  a  total  of  41  mt 
available  for  the  late-season  fishery, 
including  the  New  York  Bight  regional 
set-aside  of  8  mt.  Under  §  285.22(a),  the 
AA  may  set  aside  an  allocation  of  the 
General  category  quota  for  an  identified 
area,  not  to  exceed  the  greater  of  20  mt 
or  the  maximum  reported  landings  from 
the  identified  area  in  any  of  the 
preceding  3  years.  This  set-aside  is 
made  when  the  AA  has  determined, 
based  on  landings  reports,  that 
fishermen  in  an  identified  area  will  be 
precluded  from  harvesting  their  share  of 
the  quota  due  to:  (1)  Variations  in 
seasonal  distribution,  abundance,  or 
migration  patterns  and  (2)  the  catch  rate. 
The  eaten  in  the  New  York  Bight  area 
for  fish  greater  than  70  inches  (178  cm) 
was  11.8  mt,  13.8  mt.  and  5.3  mt  in 
1991, 1992.  and  1993.  respectively, 


yielding  a  3-year  average  catch  of  10.."^ 
mt.  The  fishery  in  this  area  was  never 
closed  during  these  3  years,  since  the 
landings  never  reached  the  quota  set 
aside  for  this  area.  Given  that  there  has 
been  only  one  fish  taken  in  the  set-aside 
area  this  year,  and  there  were  only  5.3 
mt  taken  last  year,  NMFS  has 
determined  that  a  set-aside  of  8  mt 
should  be  sufficient  for  the  New  York 
Bight  fishery  in  1994.  The  set-aside  area 
is  comprised  of  the  waters  in  the  area 
south  and  west  of  a  straight  line 
originating  at  a  point  on  the  southern 
shore  of  Long  Island  at  72°50'  W.  long, 
(near  the  towrn  of  Moriches)  and  running 
SSE  150"  true.  The  set-aside  will  be 
made  available  beginning  at  0001  hours 
on  September  20, 1994. 

Recent  and  historical  daily  landing 
rates  indicate  that  the  33  mt  available  to 
vessels  in  the  General  category  will  be 
harvested  .within  3  days.  Therefore,  the 
General  category  will  close  at  0001 
hours  on  September  18, 1994.  After  that 
date,  fishing  for.  retention  of, 
possession,  or  landing  of  large  medium 
or  giant  Atlantic  bluefin  tuna  by  vessels 
in  the  General  category  must  cease. 
Beginning  at  0001  hours  on  September 
20,  1994,  vessels  permitted  in  the 
General  category  may  continue  to  fish, 
retain  and  land  in  the  set-aside  area 
specified  above,  until  the  remaining  8- 
mt  set-aside  quota  for  that  area  has  been 
harvested.  NMFS  will  publish  the  date 
of  the  closure  in  the  Federal  Register. 

Classification 

This  action  is  required  by  50  CFR 
285.22(h)  and  is  exempt  from  E.O. 
12866. 

Dated:  September  2. 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  94-22218  Filed  9-2-94;  4:50  pm| 
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50  CFR  Part  675 

[Docket  No.  931100-4043;  LD.  072894A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Apportionment  of  reserve. 

SUMMARY:  NMFS  is  apportioning  reser\'e 
to  certain  target  species  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
allow  for  ongoing  harvest  and  account 


for  previous  harvest  of  the  total 
allowable  catch  (TAG).  '- 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  September  8. 1994,  until  12 
midnight.  A.l.t..  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery'  in  the  U.S.  BSAI 
exclusive  economic  zone  is  managed  by 
the  Secretary  of  Commerce  according  to 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  MagiMii^on  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  Director,  Alaska  Region,  NMFS. 
has  determined  that  the  initial  TACs 
specified  for  sablefish  in  the  Bering  Sea 
subarea  (BS),  for  sablefish  and  the 
sharpchin/northern  rockfish  species 
category  in  the  Aleutian  Islands  subarea 
(AI),  and  for  Atka  mackerel  in  the 
Central  and  Western  Aleutian  Districts, 
need  to  be  supplemented  from  the  non- 
specific reserve  in  order  to  continue 


operations  and  account  for  prior 
harvest.  Therefore,  in  accordance  with 
§  675.20(b),  NMFS  is  apportioning  from 
the  reserve  to  TACs  for  the  following 
species:  (1)  For  the  BS  -  81  metric  tons 
(mt)  to  sablefish;  (2)  for  the  AI  -  420  mt 
to  sablefish,  and  850  mt  to  the 
sharpchin/northern  rockfish  species 
category;  (3)  for  the  Central  Aleutian 
District  -  6,679  mt  to  Atka  mackerel;  and 
(4)  for  the  Western  Aleutian  District  - 
1,500  mt  to  Atka  mackerel. 

These  apportionments  are  consistent 
with  §675.20(a)(2)(i)  and  do  not  result 
in  overfishing  of  a  target  species  or  the 
"other  species"  category  because  the 
revised  TACs  are  equal  to  or  less  than 
specifications  of  acceptable  biological 
catch. 

Pursuant  to  §675.24{c)(l)(i)  the 
apportionment  of  the  BS  sablefish  is 
allocated  41  mt  to  vessels  using  hook- 
and-line  or  pot  gear,  and  40  mt  to 
vessels  using  trawl  gear.  Pursuant  to 
§675.24(c)(l)(ii)  the  apportionment  of 
the  AI  sablefish  is  allocated  315  mt  to 
vessels  using  hook-and-line  or  pot  gear, 
and  105  mt  to  vessels  using  trawl  gear. 
This  apportionment  was  proposed  in 
the  Federal  Register  at  59  FR  39725. 
August  4, 1994,  requesting  public 


comment.  The  public  comment  period 
ended  on  August  19, 1994.  No 
comments  were  received. 

Classincation 

This  action  is  taken  under  50  CFR 
675.20  and  is  exempt  from  review  under 
E.O.  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  (AA)  has  determined, 
under  section  553(d)(3)  of  the 
Administrative  Procedure  Act.  that  good 
cause  exists  for  waiving  the  30-day 
delayed  effectiveness  period  for  this 
rule.  Fisheries  are  currently  taking  place 
that  will  be  benefited  by  this  rule. 
Delaying  the  effective  date  would  be 
disruptive  and  costly  to  these  ongoing 
operations.  Therefore,  the  AA  is  waiving 
the  30-  day  delayed  effectiveness  period 
for  this  action  so  that  it  may  be  effective 
immediately. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  .September  2.  1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  Xational 
Marine  Fisheries  Service. 
IFR  Dcm;  94-22366  Filed  9-8-94;  8:45  atnl 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tfie 
rule  making  prior  to  the  adoption  of  the  final 
rutes. 


DEPARTMENT  Of  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Docket  No.  94-042-1] 

True  Potato  Seed  From  Chile 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rula 

SUMMARY:  We  are  proposing  to  allow, 
under  certain  conditions,  the 
importation  of  true  potato  seed  from 
Chile.  The  true  potato  seed  proposed  for 
importation  from  Chile  would  originate 
from  certiBed  virus- free  plantlets  from 
the  United  States,  be  produced  under 
the  supervision  of  Chilean  plant 
protection  authorities,  and  be  tested  for 
seedbome  viruses  prior  to  being  offered 
for  entry  into  the  United  States. 
Allowing  the  importation  of  true  potato 
seed  from  Chile  would  give  potato 
producers  in  the  United  States  another 
means  of  producing  disease-free  tubers. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  11, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
042-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  M.  Grosser  or  Mr.  Frank  E.  Cooper, 
Senior  Operations  Officers.  Port 
Operations,  Plant  Protection  and 
Quarantine,  APHIS.  USDA.  room  632. 


Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  part  319 
prohibit  or  restrict  the  importation  into 
the  United  States  of  certain  plants  and 
plant  products  to  prevent  the 
introduction  of  plant  pests.  The 
regulations  contained  in  "Subpart — 
Nursery  Stock,  Plants,  Roots,  Bulbs, 
Seeds,  and  Other  Plant  Products," 
§§  319.37  through  319.37-14  (referred  to 
below  as  the  regulations),  restrict, 
among  other  things,  the  importation  of 
living  plants,  plant  parts,  and  seeds  for 
propagation. 

One  of  the  articles  restricted  in  the 
regulations  is  Solanuw  species  (spp.) 
true  seed,  also  known  as  true  potato 
seed.  "Solanum  spp.  true  seed"  is 
defined  in  §  319.37-1  as  "seed  produced 
by  flowers  of  Solanum  capable  of 
germinating  and  producing  new 
Solanum  plants,  as  distinguished  from 
Solanum  tubers,  whole  or  cut,  that  are 
referred  to  as  Solanum  seeds  or  seed 
potatoes." 

Currently.  §  319.37-2(a)  of  the 
regulations  prohibits  the  importation 
into  the  United  States  of  Solanum  spp. 
true  seed  from  all  parts  of  the  world 
except  Canada  and  New  Zealand.  The 
prohibition  is  in  place  due  to  the  risk  of 
introducing  three  seedbome  viruses — 
Andean  Potato  Latent  Virus,  Potato 
Virus  T,  and  the  Andean  Potato  Calico 
Strain  of  Tobacco  Ringspot  Virus — into 
the  United  States.  (True  potato  seed  may 
be  imported  from  Canada  and  New 
Zealand  because  the  viruses  are  not 
reported  to  occur  in  those  countries.) 

The  Chilean  ministry  of  agriculture, 
the  Servicio  Agricola  y  Ganadero  (SAG), 
has  informed  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  that, 
of  the  viruses  of  concern  mentioned 
above,  only  Andean  Potato  Latent  Virus 
has  been  reported  to  occur  in  Chile,  and 
then  only  in  limited  areas  of  the 
country.  One  area  of  Chile  where 
Andean  Potato  Latent  Virus  is  not 
reported  to  occur  is  the  country's  Tenth 
(X)  Region  (that  area  of  the  country 
between  39'  and  44°  South  latitude). 
SAG  has  designated  the  entire  X  Region 
as  a  quarantined  area  for  potatoes  and 
restricts  the  entry  of  potato  seeds,  true 
seed,  plants,  and  tubers  into  the 
quarantined  area.  Given  the  apparent 
absence  of  seedbome  viruses  of 


Solanum  spp.  in  the  X  Region,  SAG  has 
requested  that  APHIS  allow  the 
importation  into  the  United  States  of 
true  potato  seed  from  the  X  Region  of 
Chile. 

Based  on  our  review  of  the 
information  provided  by  SAG  and  a 
review  of  the  scientific  literature  on  the 
occurrence  of  seedbome  potato  diseases. 
we  are  proposing  to  amend  the 
regulations  to  allow,  under  certain 
conditions,  the  importation  of  true 
potato  seed  from  the  X  Region  of  Chile. 

We  are  proposing  to  require  that 
Solanum  spp.  true  seed  imported  into 
the  United  States  from  Chile  be 
produced  using  certified  vims-free 
Solanum  spp.  plantlets  from  the  United 
States.  Under  the  protocol  submitted  by 
SAG,  the  Solaniun  plants  that  would 
produce  the  true  potato  seed  in  Chile 
would  be  propagated  from  the  virus-free 
Solanum  spp.  plantlets  imported  into 
Chile  from  the  United  States.  Although 
the  seedbome  viruses  discussed  above 
are  not  reported  to  exist  in  the  United 
States.  SAG's  phytosanitary  standards 
require  that  the  Solanum  spp.  plantlets 
be  certified  as  vims-free  before  they  may 
enter  Chile.  We  believe  that  this  use  of 
certified  virus-free  Solanum  spp. 
plantlets  from  the  United  States  will 
provide  a  vims-free  base  for  the 
production  of  Solanum  spp.  tme  seed  in 
Chile.  Such  a  virus-free  base,  when 
combined  with  the  proposed  sampling 
and  testing  requirements  discussed 
below,  would  minimize  the  likelihood 
that  any  seedbome  vimses  would  be 
introduced  into  the  United  States  by 
Solanum  spp.  tme  seed  imported  from 
Chile. 

In  order  to  confirm  the  vims-free 
status  of  the  growing  area  and  the 
Solanum  plants  used  to  produce  the 
true  potato  seed  in  Chile,  we  would 
require  that  Solanum  spp.  tubers, 
plants,  and  seeds  from  each  field  in 
which  the  Solanum  plants  that  produce 
the  tme  potato  seed  are  grown  be 
sampled  by  SAG  once  per  growing 
season  at  a  rate  to  allow  the  detection 
of  1  percent  contamination  with  a  99 
percent  confidence  level.  This  works 
out  to  a  sampling  rate  of  approximately 
17  tubers,  17  plants,  and  17  tme  seeds 
per  acre.  SAG  has  indicated  that  the 
Solanum  plants  used  to  produce  the 
tme  potato  seed  would  be  cultivated  in 
30-acre  fields;  thus,  the  sampling  rate 
necessary  to  achieve  the  99  percent  . 
confidence  level  in  a  30-acre  field 


would  be  500  tubers,  500  plants,  and 
500  tme  seeds  per  30-acre  Geld.  The 
samples  would  have  to  be  tested  by  SAG 
using  the  nitro-cellulose  membrane 
(NCM)  enzyme-linked  immunosorbent 
assay  (EUSA)  test,  which  is  a  serologic 
test  capable  of  detecting  the  presence  of 
the  viruses  of  concern.  We  would 
require  that  the  samples  test  negative  for 
Andean  Potato  Latent  Vims.  Potato 
Virus  T,  the  Andean  Potato  Calico 
Strain  of  Tobacco  Ringspot  Virus,  and 
Arracacha  Vims  B. 

Arracacha  Vims  B  is  not  currently 
cited  in  §  319.37-2(a)  of  the  regulations 
as  being  a  plant  pest  of  concern  to 
Solanum  spp.  tme  seed,  as  is  the  case 
with  the  first  three  viruses  mentioned, 
but  that  virus  has  been  reported  to  exist 
in  Bolivia  and  Pem.  Because  each  of 
those  countries  shares  a  border  with 
Chile,  we  believe  it  is  necessary  to 
screen  the  Solanum  spp.  tubers,  plants, 
and  tme  seed  to  ensure  that  Arracacha 
Vims  B — as  well  as  Andean  Potato 
Latent  Vims.  Potato  Vims  T.  and  the 
Andean  Potato  Calico  Strain  of  Tobacco 
Ringspot  Vims — would  not  be 
introduced  into  the  United  States. 
Because  Arracacha  Virus  B  has  been 
identified  in  the  scientific  literature  and 
in  this  document  as  a  plant  pest  of 
potatoes  and  tme  potato  seed,  we  also 
propose  to  add  Arracacha  Vims  B  to  the 
list  of  plant  pests  of  concern  in  both  the 
"Solanum  spp."  entry  and  the 
"Solanum  spp.  tme  seed"  entry  in  the 
table  of  prohibited  articles  in  §  319.37- 
2(a). 

We  would  require  that  tme  potato 
seed  imported  into  the  United  States 
from  Chile  be  accompanied  by  a  permit 
issued  by  APHIS.  The  permit  would 
help  APHIS  inspectors  at  the  port  of 
first  arrival  in  the  United  States  ensure 
that  the  tme  potato  seed  originated  in 
Chile.  To  add  this  proposed  permit 
requirement  to  the  regulations,  we 
would  add  a  new  paragraph  to  §  319.37- 
3(a).  which  lists  the  categories  of 
restricted  articles  that  may  be  imported 
into  the  United  States  only  after  a 
permit  has  been  issued  by  APHIS. 

In  adding  that  new  paragraph,  we 
would  also  modify  a  potentially 
misleading  paragraph  in  the  same 
section.  Paragraph  (a)(3)  of  §319.37-3 
currently  reads  "Bulbs  of  A/y/um 
sativum  spp.  (garlic).  Crocosmia  spp. 
(montebretia).  Gladiolus  spp. 
(gladiolus),  and  Watsonia  spp.  (bugle 
lily);  tme  seed  of  Solanum  spp.  (tuber 
bearing  species  only — Section 
Tuberarium)  from  New  Zealand."  The 
"from  New  Zealand"  qualification 
applies  only  to  Solanum  spp.  tme  seed, 
but  its  placement  at  the  end  of  the 
paragraph  could  lead  a  reader  to 
mistakenly  assume  that  the  "from  New 


Zealand"  qualification  also  applies  to 
the  bulbs  listed  in  the  same  paragraph. 
Therefore,  we  would  move  the  text 
referring  to  Solanum  spp.  tme  seed  from 
New  Zealand  out  of  §  319.37-3(a)(3)  and 
combine  it  with  the  proposed  new  entry 
for  Solanum  spp.  tme  seed  from  Chile 
that  we  would  add  to  §  319.37-3(a). 

We  would  also  require  that  tme 
potato  seed  imported  into  the  United 
States  from  Chile  be  accompanied  by  a 
phytosanitary  certificate  of  inspection 
issued  in  Chile  by  SAG.  The 
phjlosanitary  certificate  of  inspection 
would  have  to  confirm  that  SAG  had 
visually  inspected  the  tme  seed  for 
plant  pests  prior  to  its  export,  and 
provide  written  verification  that  the 
conditions  in  our  regulations  regarding 
the  growing,  sampling,  and  analysis  of 
the  true  potato  seed,  Solanum  plants, 
and  tubers  have  been  met. 

We  believe  that  these  multiple 
safeguards  would  be  sufficient  to 
prevent  the  introduction  of  seedbome 
viruses  into  the  United  States  on  tme 
potato  seed  from  Chile. 

Executive  Order  12B66  and  Regulatory 
Flexibility  Act 

This  proposed  mle  has  been  reviewed 
under  Executive  Order  12866.  The  mle 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reNiewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  mle  would  allow, 
under  certain  conditions,  the 
importation  of  true  potato  seed  from 
Chile.  The  tme  potato  seed  proposed  for 
importation  from  Chile  would  originate 
from  certified  vims-free  plantlets  from 
the  United  States,  would  be  grovsTi 
under  the  supervision  of  Chilean  plant 
protection  authorities,  and  a  sample  of 
the  plants,  tubers,  and  true  potato  seeds 
would  be  tested  for  seedbome  vimses 
prior  to  the  true  potato  seed  being 
offered  for  entry  into  the  United  States. 
Allowing  the  importation  of  tme  potato 
seed  from  Chile  would  give  potato 
producers  in  the  United  States  another 
nieans  of  producing  disease-free  tubers. 

The  United  States  produced 
approximately  2,880  million  pounds  of 
seed  potatoes  in  1992  (U.S.  Department 
of  Agriculture  [USDA),  Economic 
Research  Ser\'ice).  During  that  same 
period,  the  United  States  imported 
approximately  128  millfon  pounds  of 
seed  potatoes,  which  represents  about 
4.4  percent  of  U.S.  production.  Because 
imports  represent  such  a  small  portion 
of  the  domestic  seed  potato  supply. 
fluctuations  in  import  levels  and  prices 
would  be  expected  to  have  no 
significant  effect  on  domestic  seed 
potato  prices. 


For  example.  U.S.  imports  of  seed 
potatoes  declined  by  more  than  a  third 
between  1990  and  1992,  dropping  from 
201  million  pounds  in  1990  to  128 
million  pounds  in  1992.  This  decline  in 
imports  did  not,  however,  result  in  an 
increase  in  U.S.  grower  or  retail  prices 
for  seed  potatoes.  In  fact,  the  price  of 
imported  seed  potatoes  also  fell  by  more 
than  a  third  during  that  time,  dropping 
from  $11  per  100  pounds  in  1990  to  $7 
per  100  pounds  in  1992  (USDA. 
"Agricultural  Statistics  1992,"  Table 
371,  page  239).  Based  on  the  decline  in 
both  import  levels  and  price  during  the 
same  2-year  period,  it  appears  that 
domestic  seed  potato  prices  are 
influenced  more  by  the  volume  of  U.S. 
production. 

The  import  levels  and  prices 
discussed  above  do  not  reflect  any 
imports  of  tme  potato  seed  from 
anj-where  in  the  world,  nor  is  there  any 
record  of  tme  potato  seed  being 
imported  into  the  United  States.  Our 
records  indicate  that  tme  potato  seed  is 
a  product  that  is  not  currently 
commercially  available  in  the  United 
States.  If  tme  potato  seed  is  allowed  to 
be  imported  into  the  United  States  from 
Chile,  we  expect  that  it  would  take 
several  years  t)efore  tme  potato  seed  and 
its  products  would  be  in  a  position  to 
capture  any  significant  market  share. 
Thus,  its  potential  impact  on  price  and 
competition  in  the  potato  seed  market 
remains  uncertain. 

We  have  identified  domestic  seed 
potato  producers  and  seed  potato 
importers  as  the  entities  potentially 
affected  by  this  proposed  mle. 
According  to  the  Small  Business 
Administration's  criteria,  an  agricultural 
producer  is  considered  to  be  a  small 
entity  if  it  has  annual  sales  of  less  than 
$500,000;  an  importer  is  considered  to 
be  a  small  entity  if  it  employs  fewer 
than  100  people.  According  to  the  U.S. 
Department  of  Commerce's  "1987 
Census  of  Agriculture."  there  were 
about  14,732  farms  that  produced 
potatoes  in  the  United  States,  and  at)out 
96  percent  of  those  farms  reported  sales 
of  less  than  ■$100,000.  The  e.xact 
percentage  of  those  farms  that  produced 
only  seed  potatoes  or  a  combination  of 
seed  potatoes  and  table  potatoes  is  not 
known,  but  it  is  likely  that  the  number 
is  small,  based  on  the  total  production 
of  seed  potatoes  versus  table  potatoes 
(2.880  million  pounds  vs.  42.500 
million  pounds,  respectively). 

Information  regarding  the  total 
number  of  seed  potato  importers  and  the 
percentage  of  those  importers  that 
would  be  considered  small  entities  was 
unavailable.  It  is  unlikely,  however,  that 
allowing  the  importation  of  tme  potato 
seed  from  Chile  would  have  a 
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significant  impact  on  seed  potato  import 
levels.  The  true  potato  seed  imported 
from  Chile  could  be  used  by  potato 
producers  in  the  United  States  to 
produce  potatoes  of  a  different  variety 
than  those  potatoes  currently  grown  in 
the  United  States;  the  economic  impact 
of  the  imported  true  potato  seed  would 
thus  be  affected  by  consumer  response 
to  the  new  variety  of  potatoes.  If 
consumer  response  was  favorable  and 
true  potato  seed  imported  from  Chile 
became  competitive  with  the  seed 
potatoes  currently  available  in  the 
United  States,  the  price  of  seed  potatoes 
could  be  driven  down.  However, 
because  U.S.  seed  potato  prices  are 
influenced  more  by  domestic 
production  and  market  conditions  than 
by  imports,  it  is  likely  that  any 
economic  impact  on  domestic  seed 
potato  producers  would  be  small.  Any 
slight  negative  impact  would  likely  be 
offset  by  the  positive  impact  on 
domestic  potato  producers,  who  would 
benefit  from  lower  seed  potato  prices, 
and  consumers  would  benefit  from  any 
resulting  lower  prices. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule 
would  allow  true  seed  of  Solanum  spp. 
to  be  imported  into  the  United  States 
from  Chile.  If  this  proposed  rule  is 
adopted.  State  and  local  laws  and 
regulations  regarding  true  seed  imported 
under  this  rule  would  be  preempted 
while  the  true  seed  is  in  foreign 
commerce.  Seeds  are  generally  imported 
for  immediate  distribution  and  sale  to 
the  public,  and  would  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  If  this 
proposed  rule  is  adopted,  no  retroactive 
effect  will  be  given  to  this  rule,  and  this 
rule  will  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.],  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0049. 
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List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  stock.  Plant  diseases  and  pests, 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  part  319  would  be 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd.  ISOee,  150ff, 
151-167.450:21  U.S.C  136dn(i  i;)6a;7CFR 
2.17,  2.51,  and  371.2(c). 

§319.37-2    [Amended] 

2.  In  §  319.37-2(a),  in  the  table,  the 
listing  for  Solanum  spp.  would  be 
amended  in  the  third  column  by  adding 
the  words  ";  Arracacha  Virus  B"  at  the 
end  of  the  entry,  immediately  before  the 
period. 

3.  In  §  319.37-2(a),  in  the  table,  the 
listing  for  Solanum  spp.  true  seed 
would  be  amended  in  the  second 
column  by  removing  the  words  "Canada 
and  New  Zealand"  and  adding  the 
words  "Canada,  New  Zealand,  and  the 
X  Region  of  Chile  (that  area  of  Chile 
between  39°  and  44°  South  latitude — see 
§  319.37-5(h))"  in  their  place,  and  in  the 
third  column  by  adding  the  words  ". 
Arracacha  Virus  B"  at  the  end  of  the 
entry,  immediately  before  the  period. 

4.  In  §319.37-3.  paragraph  (a)(3) 
would  be  amended  by  removing  the 
words  "true  seed  of  Solanum  spp.  (tuber 
bearing  species  only — Section 
Tuberarium)  from  New  Zealand;",  and  a 
new  paragraph  (a)(17)  would  be  added 
to  read  as  set  forth  below: 

§319.37-3    Pemiits. 

(a)*   *   • 

(17)  Solanum  spp.  true  seed  (tuber 
bearing  species  only — Section 
Tuberarium)  from  New  Zealand  and  the 
X  Region  of  Chile  (that  area  of  Chile 
between  39°  and  44°  South  latitude — see 
§319.37-5(h)). 

•  *         •         *         * 

5.  In  §  319.37-5,  paragraph  (h)  would 
be  added  to  read  as  follows: 

§  319.37-6    Special  foreign  inspection  and 
certification  requirements. 

•  «         *         *         * 

(h)  Any  Solanum  spp.  true  seed  (tuber 
bearing  species  only — Section 
Tuberarium)  imported  from  Chile  shall, 
at  the  time  of  arrival  at  the  port  of  first 
arrival  in  the  United  States,  be 
accompanied  by  a  phytosanitary 
certificate  of  inspection  issued  in  Chile 
by  the  Servicio  Agricola  y  Ganadero 


(SAG),  containing  additional 
declarations  that: 

(i)  The  Solanum  spp.  true  seed  was    - 
produced  by  Solanum  plants  that  were 
propagated  from  plantlets  from  the 
United  States; 

(ii)  The  Solanum  plants  that  produced 
the  Solanum  spp.  true  seed  were  grown 
in  the  Tenth  (X)  Region  of  Chile  (that 
area  of  the  country  between  39°  and  44" 
South  latitude);  and 

(iii)  Solanum  spp.  tubers,  plants,  and 
true  seed  from  each  field  in  which  the 
Solanum  plants  that  produced  the 
Solanum  spp.  true  seed  were  grown 
have  been  sampled  by  SAG  once  per 
growing  season  at  a  rate  to  detect  1 
percent  contamination  with  a  99  percent 
confidence  level  (500  tubers/500  plants/ 
500  true  seeds  for  a  30-acre  field),  and 
that  the  samples  have  been  analyzed  by 
SAG  using  the  nitro-cellulose  membrane 
(NCM)  enzyme-linked  immunosorbent 
assay  (ELISA)  test,  with  negative  results, 
for  Andean  Potato  Latent  Virus, 
Arracacha  Virus  B,  Potato  Virus  T,  and 
the  Andean  Potato  Calico  Strain  of 
Tobacco  Ringspot  Virus. 
*        •        •        •        • 

Done  in  Washington,  DC,  this  1st  day  of 
.September  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Healtl)  Inspection  Senice. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2, 51,  and  54 
RIN3150-AF05 

Nuclear  Power  Plant  License  Renewal; 
Proposed  Revisions 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  change  the 
requirements  that  an  applicant  for 
renewal  of  a  nuclear  power  plant 
operating  license  must  meet,  clarify  the 
required  information  that  must  be 
submitted  to  the  NRC  for  review  so  that 
the  agency  can  determine  whether  those 
requirements  have  in  fact  been  met,  and 
change  the  administrative  requirements 
that  a  holder  of  a  renewed  license  must 
meet.  The  proposed  amendments  are 
intended  to  provide  a  more  stable  and 
predictable  regulatory  process  for 
license  renewal.  This  proposed  rule 
would  inform  nuclear  power  plant 
licensees  and  interested  members  of  the 


public  of  the  proposed  changes  to  the 
regulatory  requirements  for  extending 
nuclear  power  plant  operating  licenses 
beyond  40  years. 

■  DATES:  Submit  comments  by  December 
8,  1994.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able 
only  to  ensure  consideration  for 
comments  received  en  or  before  this 
date. 

ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to:  One  White  Flint 
North,  11555  Rockville  Pike.  Rockville. 
Maryland  20852,  between  7:45  am  and 
4:15  pm  Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at:  NRC  Public  Document 
Room.  2120  L  Street  N.W.  (lower  level). 
Washington.  DC 

FOR  FURTHER  IHFORMATKIH  CONTACT: 
Thomas  G.  Hiltz.  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  telephone:  (301)  504-1105. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Proposed  Action. 

III.  Principal  Issues. 

a.  Continued  validity  of  certain  findings  in 
previous  rulemaking. 

b.  Reaffirmation  of  the  regulatory 
philosophy  and  approach  and 
clarification  of  the  two  principles  of 
license  renewal. 

c.  Systems,  stnictures.  and  components 
within  the  scope  of  license  renewal. 

d.  The  regulatory  process  and  a^ng 
managenient. 

e.  Current  licensing  basis  and  maintaining 
the  function  of  systems,  structures,  and 
components. 

{.  Integrated  plant  assessment, 
g.  Time-limited  aging  analyses  and 

exemptions, 
h.  Standards  for  issuance  of  a  renewed 

license  and  the  scope  of  hearings, 
i.  Regulatory  and  administrative  controls. 

IV.  Availability  of  Documents. 

V.  Questions. 

VI.  Finding  of  No  Significant  Environmental 

Impact:  Availability. 

VII.  Paperwrork  Reduction  Act  Statement. 

VIII.  Regulatory  Analysis. 

IX.  Regulatory  Flexibility  Act  Certification. 

X.  Non-Applicability  of  the  Backfit  Rule. 

L  Background 

The  license  renewal  rule  (10  CFR  Part 
54)  was  adopted  by  the  Commission  on 
December  13.  1991  (56  FR  64943).  This 
rule  established  the  procedures,  criteria, 
and  standards  governing  the  renewal  of 
nuclear  power  plant  operating  licenses. 

Since  publisning  the  license  renewal 
rule,  the  staff  of  the  NRC  has  conducted 
various  activities  related  to 


implementing  this  rule,  including 
developing  a  draft  regulatory  guide  and 
a  draft  standard  review  plan  for  license 
renewal,  interacting  with  lead  plant 
licensees,  and  reviewing  generic 
industry  technical  reports  sponsored  by 
the  Nuclear  Management  and  Resources 
Council  (now  part  of  the  Nuclear  Energy 
Institute). 

In  November  1992.  the  law  firm  of 
Shaw,  Pittman,  Potts,  and  Trowbridge 
submitted  a  paper  to  the  NRC  that 
presented  Northern  States  Power 
Company's  perspectives  on  the  license 
renewal  process.  The  paper  included 
specific  recommendations  for  making 
the  license  renewal  process  more 
workable.  In  addition,  industry 
representatives  provided  the 
Commission  with  views  on  several  key 
license  renewal  implementation  issues. 
In  late  1992.  the  NRC  staff  conducted  a 
senior  management  review  and 
interacted  with  the  Commission, 
industry  groups,  and  individual 
licensees  to  discuss  key  license  renewal 
issues.  The  NRC  staff  discussed  its 
recommendations  regarding  several  of 
these  key  license  renewal  issues  in  two 
recent  Commission  policy  papers 
(SECy-93-049,  "Implementation  of  10 
CFR  Part  54.  'Requirements  for  Renewal 
of  Operating  Licenses  for  Nuclear  Power 
Plants.'"  and  SECY-93-113. 
"Additional  Implementation 
Information  for  10  CFR  Part  54. 
'Requirements  for  Renewal  of  Operating 
Licenses  for  Nuclear  Power  Plants'"). 

In  its  staff  requirements  memorandum 
(SRM)  of  June  28. 1993.  the  Commission 
indicated  that  a  predictable  and  stable 
regulatory  process  that  defines  the 
Commission's  expectations  for  license 
renewal  in  a  clear  and  unequivocal  way 
is  essential.  This  would  permit  licensees 
to  make  decisions  about  license  renewal 
without  these  decisions  being 
influenced  by  a  regulatory  process  that 
is  pert^ived  to  be  uncertain,  unstable,  or 
not  clearly  defined.  The  Commission 
directed  the  NRC  staff  to  convene  a 
public  workshop  to  evaluate  alternative 
approaches  for  license  renewal  that  best 
take  advantage  of  existing  licensee 
activities  and  programs  as  a  basis  for 
concluding  that  aging  will  be  addressed 
in  an  acceptable  manner  during  the 
period  of  extended  operation.  In 
particular,  the  Commission  directed  the 
NRC  staff  to  examine  the  extent  to 
which  greater  reliance  can  be  placed  on 
the  maintenance  rule  (10  CFR  50.65, 
Requirements  for  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants)  as  a  basis  for  concluding 
that  the  effects  of  aging  will  be 
effiectively  managed  during  the  license 
renewal  term. 


On  September  30, 1993.  the  NRC  staff 
conducted  a  public  workshop  in 
Bethesda,  Marjland.  that  was  attended 
by  over  180  representatives  from 
nuclear  utilities,  industry  organizations, 
architect  and  engineering  firms, 
consultants  and  contractors,  and  Federal 
and  State  governments.  In  December 
1993.  the  NRC  staff  forwarded  SECY- 
93-331.  "License  Renewal  Workshop 
Results  and  Staff  Proposals  for  Revision 
to  10  CFR  Part  54.  'Requirements  for 
Renewal  of  Operating  Licenses  for 
Nuclear  Power  Plants,' "  to  the 
Commission.  The  NRC  staff 
recommended  that  the  Commission 
direct  it  to  amend  10  CFR  Part  54  to 
establish  a  more  stable  and  predictable 
license  renewal  process. 

In  its  SRM  of  Februar>'  3, 1994.  the 
Commission  agreed  with  the  NRC  staffs 
conceptual  approach  in  SECY-93-331 
for  performing  license  renewal  reviews 
and  directed  the  staff  to  proceed  with 
rulemaking  to  amend  10  CFR  Part  54. 
The  Commission  believes  that  the 
license  renewal  process  should  focus  on 
the  management  of  the  effects  of  aging 
on  certain  systems,  structures,  and 
components  during  the  period  of 
extended  operation.  An  objective  for  the 
proposed  amendment  is  to  establish  a 
more  stable  and  predictable  license 
renewal  process  that  identifies  certain 
systems,  structures,  and  components ' 
that  require  review  to  provide  the 
necessary  assurance  that  the.se  systems, 
structures,  and  components  will 
continue  to  perform  their  intended 
function  for  the  period  of  extended 
operation. 

II.  Proposed  Action 

The  proposed  rule  would  revise 
certain  requirements  contained  in  10 


'  Throughout  the  Siaiwneri  of  Considerations,  the 
phrases  systems,  stnictures.  and  components  and 
structures  and  components  are  used  As  a  matter  of 
clarification,  the  Commission  intends  thai  the 
phrase  systems,  structures,  and  components  applies 
to  the  matters  involving  the  discussions  of  the 
overall  renewal  review,  the  specific  license  renewal 
scope  (§  54.4).  lime-iimited  aging  anai)'ses 
(S  54.21(c)).  and  the  license  renewal  finding 
(§  54.29).  The  phrase  strucuirvs  and  components 
applies  to  matters  involring  the  integrated  plant 
assessment  (IPAJ  required  by  554.21(c)  because  the 
aging  management  review  required  within  the  IPA 
should  be  a  component  and  .structure  level  review 
rather  than  a  more  general  system  level  review  The 
phrase  systems,  structures,  and  components  appUM 
to  the  evaluation  of  time-limited  aging  anai>-ses 
required  by  §54. 21(c)  because  such  plant-.specific 
analyses  may  have  been  carried  out.  for  The  initial 
operating  term,  for  either  systems,  structures,  or 
components.  Reevaluaiioo  for  the  renewal  term  is 
intended  to  focus  on  the  same  systems,  structures, 
or  components  subject  to  the  initial  term  time- 
limited  aging  analyses.  The  finding  required  hv 
§  54.29  considers  both  the  results  of  the  iniegraled 
plant  assessment  and  the  time-limited  aging 
analyses  and.  therefore,  the  phrase  system. 
str\tcture.<!.  and  components  is  applicable  to  this 
section. 
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CFR  Part  54  and  establish  a  regulatory 
process  that  is  simpler,  more  stable,  and 
more  predictable  than  the  current 
license  renewal  rule.  The  proposed  rule 
would  continue  to  ensure  that 
continued  operation  beyond  the  term  of 
the  original  operating  license  will  not  be 
inimical  to  the  public  health  and  safety. 
The  more  significant  proposed  changes 
to  the  license  renewal  rule  are  as 
follows: 

(1)  The  intent  of  the  license  renewal 
review  would  be  clarified  to  focus  on 
the  adverse  effects  of  aging  rather  than 
identification  of  all  aging  mechanisms. 
This  change  would  emphasize  that  the 
rule  is  intended  to  ensure  that  important 
systems,  structures,  and  components 
will  continue  to  perform  their  intended 
function  in  the  period  of  extended 
operation.  Identification  of  individual 
aging  mechanisms  would  not  be 
required  as  part  of  the  renewal  review. 
The  deHiiitions  of  age-related 
degradation,  age-related  degradation 
unique  to  license  renewal,  aging 
mechanisms,  renewal  term,  and 
effective  pro-am  would  be  deleted 

(2)  The  definition  of  integrated  plant 
assessment  (IPA)  (§  54.3)  and  the  IPA 
process  (§  54.21(a))  would  be  clarified  to 
be  consistent  with  the  revised  focus  in 
item  (1)  on  the  detrimental  effects  of 
aging. 

(3)  A  new  §  54.4  would  be  added  to 
replace  the  current  definition  of 
systems,  structures,  and  components 
"important  to  license  renewal"  io 

§  54.3.  Section  54.4  would  define  those 
sy-stems,  structures,  and  components 
within  the  scope  of  the  license  renewal 
rule  and  would  identify  the  important 
functions  (intended  functions)  of  the 
systems,  structures,  and  components 
that  must  be  maintained.  The 
requirement  to  include  systems, 
structures,  and  components  that  have 
limiting  conditions  for  operation  in 
facility  technical  specifications  within 
the  scope  oi  license  renewal  has  been 
deleted. 

(4)  In  §  54.21la),  the  IPA  process 
would  be  simplified.  The  wording 
would  be  changed  to  resolve  any 
ambiguity  associated  with  the  use  of  the 
terms  systems,  structures,  and 
components  (SSCs)  and  structures  and 
components  (SCs).  A  simplified 
methodology  for  determining  whether  a 
structure  or  component  requires  an 
aging  management  review  for  license 
renewal  would  be  delineated.  Only 
long-lived,  passive  structures  and 
components  would  be  subject  to  an 
aging  management  review  for  license 
renewal.  Sections  54.21(b)  and  (d)  of  the 
current  rule  would  be  deleted,  and  a 
new  §  54.21(c)  dealing  with  time-fimited 
analyses  and  a  new  §  54.21(d)  dealing 


with  final  safety  analysis  report  (FSAR) 
supplement  requirements  would  be 
added.  The  requirement  to  review  any 
rfelief  from  codes  and  standards 
contained  in  §  54.21(c)  of  the  current 
rule  would  be  deleted,  and  the 
requirement  to  review  exemptions  from 
regulatory  requirements  contained  in 
§  54.21(c)  of  the  current  rule  would  be 
clarified  and  linked  with  the  time- 
limited  analyses. 

(5)  In  §  54.22.  the  requirement  to 
include  technical  specification  changes 
in  the  FSAR  supplement  would  be 
clarified  consistent  with  the  revised 
focus  on  the  detrimental  effects  of  aging. 

(6)  In  §  54.29.  the  standards  for 
issuance  of  a  renewed  license  would  be 
changed  to  reflect  the  revised  focus  on 
the  detrimental  effects  of  aging 
concerning  structures  and  components 
requiring  an  aging  management  review 
for  license  renewal  and  any  time-limited 
issues  (including  exemptions) 
applicable  for  the  renewal  term.  A  new 
paragraph  (b)  would  be  added  to 
separate  those  issues  identified  during 
the  license  renewal  process  that  require 
resolution  during  the  current  license 
term  from  those  issues  that  require 
lesolution  during  the  license  renewal 
process. 

(7)  In  §  54.33.  requirements  for 
continuation  of  the  current  licensing 
basis  (CLB)  and  conditions  of  renewed 
licenses  would  be  changed  to  delete  all 
reference  to  age-related  degradation 
unique  to  license  renewal  (ARDUTLR), 
Section  54.33(d)  of  the  current  rule, 
which  requires  a  specific  change  control 
process,  would  be  deleted. 

(8)  In  §  54.37,  additional  records  and 
recordkeeping  requirements  would  be 
changed  to  be  less  prescriptive.  Section 
54.37(c)  would  be  deleted. 

A  set  of  questions,  which  is  included 
in  Section  V  of  this  statement  of 
considerations  (SOC),  identifies  certain 
issues  considered  in  the  development  of 
the  proposed  rule  for  which  the 
Commission  is  soliciting  additional 
information  from  members  of  the 
public. 

III.  Principal  Issues 

a.  Continued  Validity  of  Certain 
Findings  in  Previous  Bulemaking 

The  purpo.se  of  this  proposed  rule  is 
to  simplify  and  clarify  the  current 
license  renewal  rule.  As  such,  it  is  a 
narrowly  circumscribed  rulemaking. 
Unless  otherwise  clarified  or 
reevaluated,  either  directly  or  indirectly, 
in  the  discussion  for  this  propo.sed  rule, 
the  conclusions  in  the  SOC  for  the 
current  license  renewal  rule  remain 
valid  (56  FR  64943;  December  13.  1991).  . 
Therefore,  if  any  conflicts  arise  between 


discussions  in  the  SOC  for  the 
December  13, 1991,  license  renewal  rule 
and  discussions  in  the  justification  for 
this  proposed  rule  that  follow,  the  inteni 
discussed  in  the  justification  for  this 
proposed  rule  should  take  precedent. 

b.  Reaffirmation  of  the  Regulatory 
Philosophy  and  Approach  and 
Clarification  of  the  Two  Principles  of 
License  Renewal 

(i)  Regulatory  Philosophy 

In  developing  the  current  license 
renewal  rule,  the  Commission 
concluded  that  issues  that  are  material 
to  renewal  of  a  nuclear  power  plant 
operating  license  are  to  be  confined  to 
those  issues  that  the  Commission 
determines  are  uniquely  relevant  to 
protecting  the  public  health  and  safety 
and  preserving  common  defense  and 
security  during  the  period  oi  extended 
operation.  Other  issues  would,  by 
definition,  have  a  refevance  to  the  safety 
and  security  of  the  public  during 
current  plant  operation.  Given  the 
Commission's  ongoing  obligation  to 
oversee  the  safety  and  security  of 
operating  reactors,  issues  that  are 
relevant  to  current  plant  operation  will 
be  addressed  within  the  present  license 
term  rather  than  deferred  until  the  time 
of  license  renewal.  Consequently,  the 
Commission  formulated  the  following 
two  principles  of  license  renewal. 

The  first  principle  of  license  renewal 
was  that,  with  the  exception  of  age- 
related  degradation  unique lo  license 
renewal  and  possibly  some  few  other 
issues  related  fo  safety  only  during 
extended  operation  of  nuclear  power 
plants,  the  regulatory  process  is 
adequate  to  ensure  that  the  licensing 
bases  of  all  currently  operating  pkints 
provide  and  maintain  an  acceptable 
level  of  safety  so  that  operation  will  not 
be  inimical  to  public  health  and  safety 
or  common  defense  and  security. 
Moreover,  consideration  of  the  range  of 
issues  relevant  only  to  extended 
operation  led  the  Commi'vsion  to 
conclude  that  the  detrimental  effects  of 
aging  is  probably  the  only   -sue 
generally  applicable  to  all  :!ants.  As  a 
result,  continuing  this  ret'v'dtory 
process  in  the  future  will  -.sure  that 
this  principle  remains  val  d  during  any 
period  of  extended  operation  if  the 
regulatory  process  is  moci'  'led  to 
address  age-related  degnidauon  that  is 
of  unique  relevance  to  lic^    se  renewal. 
Consequently,  the  curren*      ense 
renewal  rule  focuses  the  Co  nmission's 
review  on  this  one  safety  issue.  Under 
the  current  rule,  the  Commission  may 
eddress  any  other  safety  i.sMJn  unique  to 
the  period  of  extended  cporat  ion. 


JMI 


The  second  and  equally  important 
principle  of  license  renewal  holds  that 
the  plant-specific  licensing  basis  must 
be  maintained  during  the  renewal  term 
in  the  same  manner  and  to  the  same 
extent  as  during  the  original  licensing 
term.  This  principle  would  be 
accomplished,  in  part,  through  a 
program  of  age-related  degradation 
management  for  systems,  structures,  and 
components  that  are  important  to 
license  renewal  as  defined  in  the 
current  rule. 

The  Commission  continues  its 
fundamental  support  for  these 
principles.  In  particular,  the 
Commission  still  believes  that 
mitigation  of  the  deleterious  effects  of 
aging  resulting  from  operation  beyond 
the  initial  license  term  should  be  the 
focus  for  license  renewal.  After  further 
consideration  and  experience  in 
implementing  the  current  rule,  the 
Commission  has.  however,  determined 
that  the  requirements  for  carrying  out 
the  license  renewal  review  can  and 
should  be  simplified  and  clarified.  The 
Commission  has  concluded  that,  foV 
certain  plant  systems,  structures,  and 
components,  the  existing  regulatory 
process  will  continue  to  mitigate  the 
effects  of  aging  to  provide  an  acceptable 
level  of  safety  in  the  period  of  extended 
Operation. 

The  Commission  now  believes  that  it 
can  generically  exclude  from  the  IPA 
aging  management  review  for  license 
renewal  (1)  those  structures  and 
components  which  perform  active 
functions  and  (2)  structures  and 
components  subject  to  replacement 
based  on  qualified  life  or  specified  time 
period.  However,  all  systems,  structures, 
and  components  subject  to  time-limited 
aging  analyses  would  be  subject  to  a 
license  renewal  evaluation.  The 
objeciive  of  a  license  renewal  review  is 
to  determine  whether  the  detrimental 
effects  of  aging  could  adversely  affect 
the  functionality  of  systems,  structures, 
and  components  that  the  Commission 
determines  require  review  for  the  period 
of  extended  operation.  The  license 
renewal  review  is  intended  to  identify' 
any  additional  actions  that  will  be 
needed  to  maintain  the  functionality  of 
these  systems,  structures,  and 
components  in  the  perjod  of  extended 
operation.  Detailed  discussions 
concerning  determination  of  those 
systems,  structures,  and  components 
requiring  a  license  renewal  review  are 
contained  in  Section  III.c  of  this  SOC; 
detailed  discussions  of  those  structures 
and  components  subject  to  an  aging 
management  review  are  in  Section  Ill.f 
of  this  SOC;  and,  detailed  discussions 
on  systems,  structures,  and  components 
requiring  a  license  renewal  evaluation 


are  contained  in  Section  Ill.g  of  this 
SOC,- 

Accordingly,  this  proposed  rule 
focuses  the  license  renewal  review  on 
certain  systems,  structures;  and 
components  that  the  Commission  has 
determined  require  evaluation  to  ensure 
that  the  effects  of  aging  will  b.e  managed 
adequately  in  the  period  of  extended 
operation.  This  change  is  viewed  as  a 
modification  consistent  with  the  first 
principle  of  license  renewal  established 
in  the  current  rule.  In  view  of  this 
proposed  rule,  the  first  principle  can  be 
revised  to  state  that,  with  the  possible 
exception  of  the  detrimental  effects  of 
aging  on  the  functionality  of  certain 
plant  systems,  structures,  and 
components  in  the  period  of  extended 
operation  and  possibly  some  other 
issues  related  to  safety  only  during 
extended  operation,  the  regulatory 
process  is  adequate  to  ensure  that  the 
licensing  bases  of  all  currently  operating 
plants  provide  and  maintain  an 
acceptable  level  of  safety  so  that 
operation  will  not  be  inimical  to  public 
health  and  safety  or  common  defense 
and  security. 

(ii)  Deletion  of  the  Term  •'Age-Related 
Degradation  Unique  to  Licen.se 
Renewal" 

The  use  of  the  term  "age-related 
degradation  unique  to  license  renewal" 
(ARDUTLR)  has  caused  significant 
uncertainty.  A  key  problem  involves 
how  unique  aging  issues  are  to  be 
identified  and,  in  particular,  how 
existing  licensee  activities  and 
Commission  regulatory  activities  are  to 
be  considered  in  the  identification  of 
systems,  structures,  and  components  as 
either  subject  to  or  not  subject  to 
ARDUTLR.  The  difficulty  in  clearly 
establishing  "uniqueness"  in 
connection  with  the  effects  of  aging  is 
underscored  by  the  fact  that  aging  is  a 
continuing  process,  the  fact  that  many 
licensee  programs  and  regulatory- 
activities  are  already  focused  on 
mitigating  the  effects  of  aging  to  ensure 
safety  in  the  current  operating  term  of 
the  plant,  and  the  fact  that  no  new  aging 
phenomena  have  been  identified  as 
potentially  occurring  only  during  the 
period  of  extended  operation. 

The  proposed  rule  would  eliminate 
both  the  definition  of  ARDUTLR  and 
use  of  the  term  in  codified  regulatory 
text.  Confusion  regarding  the  detailed 
definition  of  ARDUTLR  in  the  rule  and 
questions  regarding  which  structures 
and  components  could  be  subject  to 
ARDUTLR  would  be  eliminated. 
Specifically,  the  proposed  rule  would 
focus  on  ensuring  that  the  effects  of 
aging  in  the  period  of  extended 
operation  are  adequately  managed. 


Under  the  current  rule,  time-limited 
aging  analyses  applicable  to  systems, 
structures,  and  components  important 
to  license  renewal  that  were  based 
either  on  an  explicitly  assumed  service 
life  or  defined  by  thecurrent  license 
term  and  were  the  basis  for  a  safety 
analysis,  are  considered  subject  to 
.-MIDUTLR.  Because  the  proposed 
amendment  would  delete  the  definition 
of  "ARDUTLR."  the  proposed  rule 
would  explicitly  identify  time-limited 
aging  analyses  as  requiring  evaluation  as 
part  of  the  renewal  process.  Time- 
limited  aging  issues  are  discussed 
further  in  Section  Ill.g  of  this  SOC. 

c.  Systems.  Structures,  and  Components 
Within  the  Scope  of  License  Renewal 

(i)  Scope  of  the  License  Renewal  Review 
and  Elimination  of  the  Technical 
Specification  Limiting  Conditions  for 
Operation  Scoping  Category 

In  the  proposed  rule,  the  Commission 
has  deleted  the  definition  (in  §  54.3)  of 
systems,  structures,  and  components 
important  to  license  renewal  and 
proposes  to  replace  it  with  a  new 
section  entitled  §  54.4  Scope.  This  new 
section  will  continue  to  define  the  set  of 
plant  systems,  structures,  and 
components  that  would  be  the  initial 
focus  of  a  license  renewal  review.  From 
this  set  of  systems,  structures,  and 
components,  a  license  renewal 
applicant  will  determine  those  systems, 
structures,  and  components  that  would 
require  review  for  license  renewal.  The 
intent  of  the  definition  of  systems, 
structures,  and  components  important 
to  license  renewal  (i.e.,  to  initially  focus 
the  review  on  important  systems, 
structures,  and  components)  remains 
intact'in  the  proposed  §  54.4. 

In  the  Statements  of  Consideration  for 
the  current  license  renewal  rule,  the 
Commission  concluded  that  applicants 
for  license  renewal  should  focus  on  the 
management  of  aging  for  those  systems, 
structures,  and  components  that  are  of 
principal  importance  to  the  safety  of  the 
plant.  The  Commission  also  believed 
that  the  focus  of  an  aging  evaluation  for 
license  renewal  cannot  be  limited  to 
only  those  systems,  structures,  and 
components  that  the  Commission  has 
traditionally  defined  as  safety-related. 
Therefore,  the  Commission  determined 
that,  in  order  to  ensure  the  continued 
safe  operation  of  the  plant  during  the 
renewal  term.  (1)  safety-related  systems, 
structures,  and  components.  (2) 
nonsafety-related  systems,  structures, 
and  components  that  directly  support 
the  function  of  a  safety-related  system, 
structure,  or  component  or  whose 
failure  could  prevent  the  performance  of 
a  required  function  of  a  safety-related 
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system,  structure,  or  component,  (3) 
systems,  structures,  and  components 
relied  upon  to  meet  a  specific  set  of 
Commission  regulations,  and  (4) 
systems,  structures,  and  components 
subject  to  the  operability  requirements 
contained  in  the  facility  technical 
specification  limiting  conditions  for 
operation  should  be  the  initial  focus  of 
the  license  renewal  review. 

Since  publishing  the  final  rule,  the 
Commission  has  gained  considerable 
pre-application  rule  implementation 
experience  and  gained  a  better 
understanding  of  aging  management,  in 
part,  through  the  development  of  a 
regulatory-  guide  to  implement  the 
maintenance  rule,  10  CFR  50.65.  The 
Commission  now  believes  that  (1)  by 
appropriately  crediting  existing  licensee 
programs  that  manage  the  effects  of 
aging  and  (2)  by  appropriately  crediting 
the  continuing  regulatory  process,  it  can 
more  narrowly  define  those  systems, 
structures,  and  components  within  the 
scope  of  license  renewal  and  more 
narrowly  focus  the  license  renewal 
review. 

The  Commission  continues  to  believe 
that  the  initial  scoping  for  the  license 
renewal  review  should  not  be  limited  to 
only  those  systems,  structures,  or 
components  that  the  Commission  has 
traditionally  defined  as  safety-related. 
However,  the  Commission  proposes  that 
the  requirement  to  consider  additional 
systems,  structures,  and  components 
subject  to  the  operability  requirements 
contained  in  the  facility  technical 
specification  limiting  conditions  for 
operation  be  deleted  and  not  included 
in  this  new  scope  section;  the  other 
three  categories  would  not  be  changed. 

The  first  two  categories  of  systems, 
structures,  and  components  discussed 
in  the  proposed  new  scoping  section 
(54.4(a)(1)  and  (a)(2))  are  the  same 
categories  defined  in  the  current 
definition  of  systems,  structures,  and 
components  important  to  license 
renewal.  These  scoping  categories 
concern  (1)  all  safety-related  systems, 
structures,  and  components  and  (2)  all 
non-safety  related  systems,  structures, 
and  components  that  support  the 
function  of  a  safety-related  system, 
structure,  or  component  or  whose 
failure  could  prevent  a  safety-related 
system,  structure,  or  component  from 
satisfactorily  fulfilling  its  intended 
function{s).  These  two  categories  are 
meant  to  capture,  as  a  minimum, 
automatic  reactor  shutdown  systems, 
engineered  safety  feature  systems, 
systems  required  for  safe  shutdown 
(achieve  and  maintain  the  reactor  in  a' 
safe  shutdown  condition),  and  non- 
safety  systems  such  as  auxiliary  systems 


necessary  for  the  function  of  safety 
systems. 

The  third  category  of  systems, 
structures,  and  components  discussed 
in  the  proposed  new  scoping  section 
(54.4(a)(3))  are  those  systems,  structures, 
and  components  whose  functionality 
may  be  relied  on  in  safety  analyses  or 
plant  evaluations  to  perform  a  function 
that  demonstrates  compliance  with  the 
Commission's  regulations  for  10  CFR 
50.48  (Fire  Protection),  10  CFR  50.49 
(Environmental  Qualification),  10  CFR 
50.61  (Pressurized  Thermal  Shock),  10 
CFR  50.62  (Anticipated  Transients 
Without  Scram),  and  10  CFR  50.63 
(Station  Blackout).  This  category  is  also 
specified  in  the  current  definition  of 
systems,  structures,  and  components 
important  to  license  renewal  and 
includes  those  systems,  structures,  and 
components  relied  upon  to  meet  certain 
regulations  and  was  developed  to 
ensure  that  important  systems, 
structures,  and  components  which  may 
be  considered  outside  the  traditional 
definition  of  safety-related,  and  outside 
of  the  first  two  categories  in  §  54.4, 
would  be  included  within  the  initial 
focus  of  license  renewal.  Through 
evaluation  of  industry  operating 
experience  and  through  continuing 
regulatory  analysis,  the  Commission  has 
reaffirmed  that  systems,  structures,  and 
components  required  to  comply  with 
these  regulations  are  important  to  safe 
plant  operation  because  they  provide 
substantial  additional  protection  to  the 
public  health  and  safety  or  are  an 
important  element  in  providing 
adequate  protection  to  the  public  health 
and  safety;  therefore,  the  Conmiission 
concludes  that  these  systems,  structures, 
and  components  should  be  included  as 
part  of  the  initial  scope  of  the  license 
renewal  review. 

In  the  current  license  renewal  rule, 
the  Commission  established  a  fourth 
category  of  systems,  structures,  and 
components  to  be  the  focus  of  the  initial 
license  renewal  review.  In  this  category, 
the  Commission  included  all  systems, 
structures,  and  components  that  have 
operability  requirements  in  the  plant 
technical  specifications  limiting 
conditions  for  operation.  As  defined  in 
Standard  Technical  Specifications,  "a 
system,  subsystem,  train,  component,  or 
device  shall  be  operable  when  it  is 
capable  of  performing  its  specified 
safety  function(s)  and  when  all 
necessary  attendant  instrumentation, 
controls,  normal  or  emergency  electrical 
power,  cooling  and  seal  water, 
lubrication,  and  other  auxiliary 
equipment  that  are  required  for  the 
system,  subsystem,  train,  component,  or 
device  to  perform  its  specified  safety 
function(s)  are  also  capable  of 


performing  their  related  support 
function(s)."  This  was  intended  to 
include  (1)  all  systems,  structures,  and 
components  specifically  identified  in 
the  technical  specification  limiting 
conditions  for  operation,  (2)  any  system, 
structure  or  component  for  which  a 
functional  requirement  is  specifically 
identified  in  the  technical  specification 
limiting  conditions  for  operation,  and 
(3)  any  necessary  supporting  system, 
structure  or  component  that  must  be 
operable  or  have  operability  in  order  for 
a  required  system,  structure,  or 
component  to  be  operable. 

The  Commission  previously 
considered  the  technical  specification 
limiting  conditions  for  operation 
scoping  category  to  be  consistent  with 
the  Commission's  intent  to  not  re- 
examine the  entire  plant  for  license 
renewal  but  to  ensure  that  all  systems, 
structures,  and  components  of  principal 
importance  to  safe  plant  operation  were 
identified  and  e.valuated.  However, 
existing  technical  specifications  for 
many  plants  have  functional 
requirements  on  certain  systems, 
structures,  and  components  with  low  or 
indirect  safety  significance.  For 
example,  limiting  conditions  for 
operation  are  frequently  included  in 
technical  specifications  for  plant 
meteorological  monitoring 
instrumentation,  solid  and  liquid 
radioactive  waste  treatment  systems, 
and  traversing  incore  probes.  These 
requirements,  while  important  for 
certain  aspects  of  power  plant 
operation,  have  little  or  no  direct 
bearing  on  protection  of  public  health 
and  safety.  Applying  the  first  three 
categories  (54.4(a)(1),  (2),  and  (3)) 
results  in  the  majority  of  systems, 
structures,  and  components  that  would 
be  captured  into  the  license  renewal 
scope  when  applying  the  technical 
specification  category.  The  technical 
specification  category  only  adds  non- 
safety  systems,  structures,  and 
components  that  do  not  support  safety 
related  systems,  structures,  and 
components  and  consequently  should 
not  be  the  subject  of  license  renewal. 
Pre-application  rule  implementation 
experience  has  indicated  that  this 
category  of  systems,  structures,  and 
components  as  defined  in  the  current 
rule  could  lead  to  an  unwarranted  re-  • 
examination  of  plant  systems, 
structures,  and  components  that  are  not 
of  principal  importance. 

In  its  "Final  Policy  Statement  on 
Technical  Specifications  Improvements 
for  Nuclear  Power  Reactors"  (58  FR 
39132),  the  Commission  identified  four 
criteria  for  defining  the  scope  of 
improved  technical  specifications.  The 
four  criteria  are  as  follows: 


Criterion  I;  Installed  instrumentation 
that  is  used  to  detect,  and  indicate  in 
the  control  room,  a  significant  abnormal 
degradation  of  the  reactor  coolant 
pressure  boundary. 

Criterion  2:  A  process  variable,  design 
feature,  or  operating  restriction  that  is 
an  initial  condition  of  a  Design  Basis 
Accident  or  Transient  analysis  that 
either  assumes  the  failure  of  or  presents 
a  challenge  to  the  integrity  of  a  fission 
product  barrier. 

Criterion  3:  A  structure,  system,  or 
component  that  is  part  of  the  primar> 
success  path  and  which  functions  or 
actuates  to  mitigate  a  Design  Basis 
Accident  or  Transient  that  either 
assumes  the  failure  of  or  presents  a 
challenge  to  the  integrity  of  a  fission 
product  barrier. 

Criterion  4:  A  structure,  system,  or 
component  which  operating  experience 
or  probabilistic  safety  assessment  has 
shown  to  be  significant  to  public  health 
and  safety. 

Nuclear  power  plant  licensees  that 
voluntarily  choose  to  "improve"  their 
technical  specifications  based  on  this 
Commission  policy  may  submit  changes 
to  the  Commission  for  review  and 
approval  that  will  remove  systems. 
st'-MCtures.  and  components  from  their 
technical  specifications  prior  to 
conducting  license  renewal.  (Experience 
shows  that  approximately  40  percent  of 
limiting  conditions  for  operation  and 
surveillance  requirements  could  be 
deleted). 

While  it  is  not  the  Commission's 
intent  to  require  applicants  for  license 
renewal  to  "improve"  their  technical 
specifications,  it  remains  the  intent  of 
the  Commission  to  focus  the  license 
renewal  review  on  those  systems, 
stmctures.  and  components  that  are  of    • 
principal  importance  to  safety. ' 
Therefore,  a  license  renewal  scoping 
category-  that  requires  wholesale 
consideration  of  systems,  structures, 
and  components  within  the  scope  of 
technical  specifications  (that  mav  not  be 
improved)  may  not  appropriately  focus 
licensee  and  NRC  resources  on  those 
systems,  structures,  and  components 
that  are  of  principal  importance  to 
safety. 

After  considering  the  substantial 
overlap  between  the  four  criteria  for 
defining  the  scope  of  technical 
specifications  and  the  first  three  scoping 
categories  for  license  renewal,  the 
Commission  has  generically  concluded 
that  the  number  of  additional  systems, 
structures,  and  components  that  would 
be  considered  as  a  result  of  applying  the 
technical  specification  scoping  category- 
to  improved  technical  specifications  is  ' 
small.  These  additional  systems, 
structures,  and  components  most  likely 


would  result  from  differences  in  each 
plant's  current  licensing  basis  and  from 
the  application  of  these  criteria  and 
categories  on  a  plant-specific  bases. 

The  Commission  cannot  make  generic 
conclusions  in  this  rulemaking  about 
these  additional  systems,  structures,  and 
components  regarding  the 
appropriateness  of  whether  thev  should 
be  included  in  an  individual  plant's 
technical  specifications.  However,  the 
Commission  can  conclude  that  these 
additional  systems,  structures,  and 
components  are  of  a  relatively  lower 
safety  significance  because  thev  are.  by 
exclusion,  nonsafety-related  systems, ' 
structures,  and  components  whose 
failure  cannot  prevent  the  performance 
or  reduce  the  availability  of  a  safety- 
related  system,  structure,  or  component. 
Additionally,  the  Commission  believes 
that  the  current  regulatory-  process  for 
these  additional  nonsafety-related 
systems,  structures,  and  components  is 
adequate  to  ensure  that  age  degradation 
will  not  result  in  a  loss  of  functionality 
in  accordance  with  the  CLB.  Moreover, 
these  additional  nonsafety-related 
sy«;tems,  structures,  and  components 
should  be  within  the  scope  of  the 
maintenance  rule  (§  50.65). 

The  Commission  believes  that  there  is 
sufficient  experience  with  its  policy  on 
technical  specifications  to  apply  it 
generically  in  revising  the  license 
renewal  rule  consistent  witb  the 
Commission's  desire  to  credit  e.xisting 
regulatory-  programs.  Therefore,  the 
Commission  has  concluded  that  the 
technical  specification  limiting 
Conditions  for  operation  scoping 
category  is  unwarranted  and  proposes  to 
delete  the  requirement  that  identifies 
systems,  structures,  and  components 
with  operability  requirements  in 
technical  specifications  as  being  within 
the  scope  of  the  license  renewal  review 

(ii)  Intended  Function 

The  current  license  renewalruie 
requires  an  applicant  for  license 
renewal  to  identify  from  the  systems, 
structures,  and  components  important 
to  license  renewal  those  structures  and 
components  that  contribute  to  the 
performance  of  a  "required  function"  or 
could,  if  they  fail,  prevent  systems.' 
structures,  and  components  from 
performing  a  "required  function."  This 
requirement  initially  posed  some 
difficulty  in  conducting'pre-application 
reviews  of  proposed  scoping 
methodologies  because  it  was  not  clear 
what  was  meant  by  "required  function  " 
Most  systems,  structures,  and    ' 
components  have  more  than  one 
function  and  each  could  he  regarded  as 
"required."  Although  the  Commission 
could  have  required  a  licensee  to  ensure 


ail  functions  of  a  system,  structure,  or 
component  as  part  of  the  aging 
management  review,  the  Commission 
concluded  that  this  requirement  would 
be  unreasonable  and  inconsistent  with 
the  Commissions  original  intent  to 
focus  only  on  those  systems,  structures, 
and  components  of  primary  importance 
to  safety.  Consideration  of  ancillary 
functions  would  expand  the  scope  of       , 
the  license  renewal  review  bevond  the     ' 
Commission's  intent.  Therefore,  the 
Commission  determined  that  "required 
function"  in  the  current  license  renewal 
rule  refers  to  those  functions  that  are 
responsible  for  causing  the  systems, 
structures,  and  components  to  be 
considered  important  to  license 
renewal. 

To  avoid  ainy  confusion  with  the 
current  rule,  the  Commission  has 
changed  the  term  "required  function"  to 
"intended  function""  and  explicitly 
stated  in  §  54.4  that  the  intended  ' 
functions  for  systems,  structures,  and 
components  are  the  same  functions  that 
define  the  systems,  structures,  and 
components  as  being  within  the  scope 
of  the  proposed  rule 

(iii)  Bounding  the  Scope  of  Review 

Pre-application  rule  implementation 
has  indicated  that  the  description  of 
systems,  structures,  and  components 
subject  to  review  for  license  renewal 
could  be  broadly  interpreted  and  result 
in  an  unnecessary  expansion  of  the 
review.  To  limit  the  potential  for  an 
unnecessary  expansion  of  the  rev  iew 
associated  with  the  scoping  category 
relating  to  nonsatety-related  systems, 
structures,  and  components,  the 
Commission  intends  this  proposed 
nonsafety-related  category  (§54.4(a);2)l 
to  apply  to  syste.ms.  structures,  and 
components  whose  failure  would 
prevent  the  accomplishment  of  an 
intended  function  of  a  safety-related 
-system,  structure,  and  component.  An 
applicant  for  license  renewal  should 
rely  on  the  plant's  current  licensing 
bases,  actual  plant-specific  e.xperience. 
industry-wide  operating  experience,  and 
existing  engineering  evaluations  to    - 
determine  those  nonsafety-related 
systems,  structures,  and  components 
that  are  the  initial  focus  of  the  license 
renewal  review.  Consideration  of  ^ 

hypothetical  failures  that  could  result 
from  system  interdependencies  that  are 
not  part  of  the  current  licensing  bases 
and  that  have  not  beerl  previously 
experienced  is  not  required. 

Likewise,  in  order  to  limit  the 
potential  for  unnecessary  expansion  of 
the  review  for  the  scoping  category- 
concerning  those  systems,  structures, 
and  components  whose  function  is 
relied  upon  in  certain  plant  safety 
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analyses  to  demonstrate  compliance 
with  the  Commission's  regulations  (i.e.. 
environmental  qualification,  station 
blackout,  anticipated  transient  without 
scram,  pressurized  thermal  shock,  and 
fire  protection),  the  Commission  intends 
that  this  scoping  category  include  all 
systems,  structures,  and  components 
whose  function  is  relied  upon  to 
demonstrate  compliance  with  the 
Commission's  regulations.  An  applicant 
for  license  renewal  should  rely  on  the 
plant's  current  licensing  bases,  actual 
plant-specific  experience,  industry-wide 
operating  experience,  and  existing 
engineering  evaluations  to  determine 
those  systems,  structures,  and 
components  that  are  the  initial  focus  of 
the  license  renewal  review. 
Consideration  of  hypothetical  failures 
that  could  result  from  system 
interdependencies,  that  are  not  part  of 
the  current  licensing  bases  and  that 
have  not  been  previously  experienced  is 
not  required. 

d.  The  Regulatory  Process  and  Aging 
Management 

(i)  Aging  Mechanisms  and  Effects  of 
Aging 

The  current  license  renewal  review 
approach  discussed  in  the  SOC 
accompanying  the  December  13, 1991, 
rule  emphasized  the  identification  and 
evaluation  of  aging  mechanisms  for 
systems,  structures,  and  components 
within  the  scope  of  the  rule.  Primarily 
through  pre-application  implementation 
experience  associated  with  the  current 
license  renewal  rule  and  the  evaluation 
of  comments  resulting  from  the 
September  1993  license  renewal 
workshop,  the  Commission  determined 
that  an  approach  to  license  renewal  that 
focuses  only  on  the  identification  and 
evaluation  of  aging  mechanisms  could 
constitute  an  open-ended  research 
project.  Ultimately,  this  type  of 
approach  may  not  provide  reasonable 
assurance  that  certain  systems, 
structures,  and  components  will 
continue  to  perform  their  intended 
functions.  The  Commission  believes 
that  regardless  of  the  specific  aging 
mechanism,  only  aging  degradation  that 
leads  to  degraded  performance  or 
condition  (i.e.,  detrimental  effects)  is  of 
principal  concern  for  license  renewal 
reviews.  Because  the  detrimental  effects 
of  aging  are  manifested  in  degraded 
performance  or  condition,  an 
appropriate  license  renewal  review 
would  ensure  that  licensee  programs 
adequately  monitor  performance  or 
condition  in  a  manner  that  allows  for 
the  timely  identification  and  correction 
of  degraded  conditions.  The 
.  Commission  concludes  that  a  shift  in 


focus  to  managing  the  detrimental 
effects  of  aging  for  license  renewal 
reviews  is  appropriate  and  will  provide 
reasonable  assurance  that  systems, 
structures,  and  components  are  capable 
of  performing  their  intended  function 
during  the  period  of  extended  operation. 

This  shift  in  focus  of  the  license 
renewal  review  has  resulted  in  several 
proposed  changes  to  the  license  renewal 
rule.  These  changes  include  deleting  the 
definitions  of  aging  mechanism  and  age- 
related  degradation,  and  replacing  the 
references  to  managing  ARDUTLR  in  the 
IPA  with  a  requirement  to  demonstrate 
that  the  effects  of  aging  will  be 
adequately  managed  for  the  period  of 
extended  operation. 

(ii)  Regulatory  Requirements  and 
Reliance  on  the  Regulatory  Process  for 
Managing  the  Effects  of  Aging 

The  Commission  amended  its 
regulations  on  July  10, 1991  (56  FR 
31306),  to  require  commercial  nuclear 
power  plant  licensees  to  monitor  the 
effectiveness  of  maintenance  activities 
for  safety-significant  plant  equipment  to 
minimize  the  likelihood  of  failures  and 
events  caused  by  the  lack  of  effective 
maintenance.  The  maintenance  rule  and 
its  implementation  guidance  (1) 
provides  for  continued  emphasis  on  the 
defense-in-depth  principle  by  including 
selected  balance-of-plant  (BOP)  systems, 
structures,  and  components,  (2) 
integrates  risk  consideration  into  the 
maintenance  process,  (3)  provides  an 
enhanced  regulatory  basis  for  inspection 
and  enforcement  of  BOP  maintenance- 
related  issues,  and  (4)  provides  a 
strengthened  regulatory  basis  for 
ensuring  that  the  progress  achieved  to 
date  is  sustained  in  the  future.  The 
requirements  of  the  maintenance  rule 
must  be  implemented  by  each  licensee 
by  July  10, 1996. 

Commercial  nuclear  power  plants 
have  been  performing  a  variety  of 
maintenance  activities  that  function 
effectively  as  aging  management 
programs  since  plants  were  initially 
constructed.  The  Commission  also 
recognizes  that  both  the  industry  and 
the  NRC  have  acquired  extensive 
experience  and  knowledge  in  the  area  of 
nuclear  power  plant  maintenance. 
Regarding  the  need  for  a  maintenance 
rule,  the  results  of  the  Commission's 
Maintenance  Team  Inspections  (MTIs) 
indicated  that  licensees  have  adequate 
maintenance  programs  in  place  and 
have  exhibited  an  improving  trend  in 
implementing  them  (56  FR  31307;  July 
10, 1991).  However,  the  Commission 
determined  that  a  maintenance  rule  was 
needed,  in  part  because  the  MTIs 
identified  some  common  maintenance- 
related  weaknesses,  such  as  inadequate 


root-cause  analysis  leading  to  repetitive 
failures,  lack  of  equipment  performance 
trending,  and  lack  of  appropriate 
consideration  of  plant  risk  in  the 
prioritization,  planning,  and  scheduling 
of  maintenance. 

Since  publishing  the  license  renewal 
rule  on  December  13, 1991,  the 
regulatory  process  (e.g.,  regulatory 
requirements,  aging  research,  inspection 
requirements,  and  inspection 
philosophy)  for  managing  the 
detrimental  effects  of  aging  for 
important  systems,  structures,  and 
components  has  continued  to  evolve. 
The  changes  in  the  regulatory  process 
and  initial  experience  with  the  license 
renewal  rule  have  had  a  direct  bearing 
on  the  Commission's  conclusions 
regarding  the  appropriate  focus  of  aging 
management  review  for  systems, 
structures,  and  components  that  are 
within  the  scope  of  the  license  renewal 
rule,  and  how  these  systems,  structures, 
and  components  are  treated  in  the  IPA 
process. 

In  June  1993,  the  NRC  issued 
Regulatory  Guide  1.160,  "Monitoring 
the  Effectiveness  of  Maintenance  at 
Nuclear  Power  Plants."  The  regulatory 
guide  provides  an  acceptable  method  for 
complying  with  the  requirements  of  the 
maintenance  rule  and  states  that  a 
•licensee  can  use  alternative  methods  if 
the  licensee  can  demonstrate  that  these 
alternative  methods  satisfy  the 
requirements  of  the  rule.  Because  aging 
is  a  continuing  process,  the  Commission 
has  concluded  that  existing  programs 
and  regulatory  requirements  that 
continue  to  be  applicable  in  the  period 
of  extended  operation  and  provide 
adequate  aging  management  for  systems, 
structures,  and  components  should  be 
credited  for  license  renewal. 
Accordingly,  the  proposed  amendment 
to  the  license  renewal  rule  would  focus 
the  renewal  review  on  plant  systems, 
structures,  and  components  for  which 
current  activities  and  requirements  may 
not  be  sufficient  to  manage  the  effects  of 
aging  in  the  period  of  extended 
operation. 

(iii)  Maintenance  Rule  Requirements      - 
and  Implementation 

As  discussed  in  the  regulatory 
analysis  for  the  maintenance  rule  and  in 
Regulatory  Guide  1.160,  the 
Confmnission's  determination  that  a 
maintenance  rule  was  needed  arose 
from  the  conclusion  that  proper 
maintenance  was  essential  to  plant 
safety.  A  clear  link  exists  between 
effective  maintenance  and  safety  as  it 
relates  to  factors  such  as  the  number  of 
transients  and  challenges  to  safety 
systems  and  the  associated  need  for 
operability,  availability,  and  reliability 
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of  safety-related  systems,  structures,  and 
components.  In  addition,  good 
maintenance  is  important  to  providing 
assurance  that  failures  of  other  than 
safety-related  systems,  structures,  and 
components  that  could  initiate  or 
adversely  affect  a  transient  or  accident 
are  minimized.  Minimizing  challenges 
to  safety  systems  is  consistent  with  the 
Commission's  defense-in-depth 
philosophy.  Therefore,  nuclear  power 
plant  maintenance  is  clearly  important 
to  protecting  the  public  health  and 
safety. 

The  maintenance  rule  requires  that 
power  reactor  licensees  monitor  the 
performance  or  condition  of  systems, 
structures,  and  components  against 
licensee-established  goals  in  a  manner 
sufficient  to  provide  reasonable 
assurance  that  these  systems,  structures, 
and  components  are  capable  of  fulfilling 
their  intended  functions.  Where  it  can 
be  demonstrated  that  the  performance  or 
condition  of  systems,  structures,  and 
components  is  being  effectively 
controlled  through  the  performance  of 
appropriate  preventive  maintenance, 
performance  and  condition  monitoring 
against  licensee-established  goals  is  not 
required.  Performance  and  condition- 
monitoring  activities  and  associated 
goals  and  preventive  maintenance      - 
activities  must  be  evaluated  once  every 
refueling  cycle,  provided  the  interval 
between  evaluations  does  not  exceed  24 
months. 

As  discussed  in  Regulatory  Guide 
1.160,  the  extent  of  monitoring  may  vary 
from  system  to  system,  depending  on 
the  system's  importance  to  risk.  Some 
monitoring  at  the  component  level  may 
be  necessary.  However,  most  of  the 
monitoring  could  be  done  at  the  plant, 
system,  or  system  train  level.  For 
systems,  structures,  and  components 
that  fall  within  the  requirements  of 
§  50.65(a)(1),  licensees  must  establish 
goals  and  monitor  performance  against 
these  goals.  These  goals  should  be 
derived  from  information  in  the  CLB 
and  should  be  established 
commensurate  with  safety  significance 
of  the  systems,  structures,  or 
components.  These  goals  may  be 
performance-oriented  (reliability, 
unavailability)  or  condition-oriented 
(pump  flow,  pressure,  vibration,  valve 
stroke  time,  current,  electrical 
resistance).  An  effective  preventive 
maintenance  program  is  required  under 
§  50.65(a)(2)  if  monitoring  under 
§  50.65(a)(1)  is  not  performed.  -  - 

The  SOC  for  the  maintenance  rule  (56 
FR  31308;  July  10. 1991)  states  that  the 
scope  of  §  50.65(a)(2)  includes  those 
systems,  structures,  and  components 
tKat  have  "inherently  high  reliability" 
without  maintenance.  It  is  expected  that 


many  long-lived,  passive  structures  and 
components  could  be  considered 
inherently  reliable  by  licensees  and  not 
be  monitored  under  10  CFR  50.65(a)(1). 
There  may  be  few,  if  any,  actual 
maintenance  activities  (e.g..  inspection 
or  condition  monitoring)  that  a  licensee 
conducts  for  such  structures  and 
components.  Further,  experience  gained 
under  the  current  license  renewal  rule, 
staff  review  of  industr>-  reports.  NRC 
aging  research,  and  operating 
experience  indicate  that  such  structures 
and  components  should  be  reviewed  for 
license  renewal  if  they  are  passive  and 
long-lived.  Therefore,  the  Commission 
believes  that  ^uch  structures  and 
components  that  are  technically  within 
the  scope  of  the  maintenance  rule 
should  not  be  excluded  from  review  for 
license  renewal  on  the  basis  of  their 
inherent  reliability. 

Although  the  maintenance  rule  does 
not  become  effective  and  enforceable 
until  July  10. 1996.  the  Commission 
belie\es  that  reliance  on  therule  is  an 
acceptable  basis  for  managing  the  effects 
of  aging  for  active  functions  of  systems, 
structures,  and  components.  As 
-discussed  in  Regulatory-  Guide  1.160. 
implementation  of  the  maintenance  rule 
relies  e.xtensively  on  existing 
maintenance  programs  and  activities. 
The  industry  has  developed  guidance 
for  complying  with  the  maintenance 
rule.  The  NRC  staff  has  reviewed  this 
guidance  and  found  it  acceptable.  Many 
utilities  may  follow  the  industry 
guidance  in  implementing  the 
maintenance  rule.  Furthermore,  the 
failure  of  any  licensee  to  comply  with 
the  maintenance  ru}e  is  enforceable  by 
the  Commission  after  July  10,  1996. 

Therefore,  the  Commission  believes 
that  with  the  additional  experience  it 
has  gained  with  age-related  degradation 
reviews  and  with  the  implementation  of 
the  maintenance  rule,  there  is  a 
sufficient  basis  for  concluding  that 
current  licensee  programs  and  activities, 
along  with  the  regulatory  process,  will 
be  adequate  to  manage  the  effects  of 
aging  on  the  active  functions  of  all 
systems,  structures,  and  components 
within  the  scope  of  license  renewal 
during  the  period  of  extended  operation 
such  that  the  CLB  will  be  maintained. 
The  bases  for  this  conclusion  are 
discussed  further  in  the  following 
sections. 

(iv)  Integration  of  the  Regulatory  Process 
and  the  Maintenance  Rule  With  the 
License  Renewal  Rule 

Because  of  the  resultant  insight  and 
understanding  that  the  NRC  gained  in 
developing  the  implementation 
guidance  for  the  maintenance  rule,  the 
Commission  is  now  in  a  position  to 


more  fully  integrate  the  maintenance 
rule  and  the  license  renewal  rule. 
Because  the  intent  of  the  license 
renewal  rule  and  the  maintenance  rule 
is  similar  (ensuring  that  the  detrimental 
effects  of  aging  on  the  functionality  of 
important  systems,  structures,  and 
components  are  effectively  managed), 
the  Commission  has  determined  that  the 
license  renewal  rule  should  credit 
existing  maintenance  activities  and 
maintenance  rule  requirements  for  most 
structures  and  components. 
Fundamental  to  establishing  credit  for 
the  existing  programs  and  the 
requirements  of  the  maintenance  rule  is 
the  recognition  that  licensee  act;-,  ities 
associated  with  the  implementation  of 
the  maintenance  rule  will  continue 
throughout  the  renewal  period  and  are 
consistent  with  the  first  principle  of 
license  renewal.  As  a  result,  the 
requirements  in  this  proposed  rule 
reflect  a  greater  reliance  on  existing 
licensee  programs  that  manage  the 
detrimental  effects  of  aging  on 
functionality,  including  those  activities 
implemented  to  meet  the  requirements 
of  the  maintenance  rule. 

In  addition  to  the  maintenance  rule, 
the  Commission  has  many  individual 
requirements  relative  to  maintenance 
throughout  its  regulations.  These 
include  10  CFR  50.34(a)(3){i): 
50.34(a)(7):  50.34(b)(6)(i).  (ii).  (iii).  and 
(iv):  50.34(b)(9);  50.34(0(l)(i).  (ii).  (iii): 
50.34(g);  50.34a(c);  50.36(a):  50.36(c)(2). 
(3).  (5).  and  (7);  50.36a(a)(l):  50.49(b); 
50.55a(g);  Part  50.  Appendix  A.  Criteria 
1.  13.  18.  21,  32.  36.  37.  40.  43.  45.  46. 
52.  53:  and  Part  50.  Appendix  B. 

(v)  Excluding  Structures  and 
Components  With  Active  Functions 

Performance  and  condition 
monitoring  for  systems,  structures,  and 
components  typically  involves  the 
collection  and  analysis  of  key 
parametric  data.  This  data  provides 
information  on  the  practical  effects  of 
age-related  degradation  on  the 
functionality  of  systems,  structures,  and 
components.  The  nature  of  this 
parametric  data  associated  with  active 
functions  (e.g..  pump  flows,  pressure, 
vibrations,  valve  stroke  time,  current, 
electrical  resistance)  makes  the  data 
generally  easier  to  monitor  and  analyze 
than  parametric  data  related  to  passive 
functions  (e.g..  pipe  wall  thinning, 
fracture  toughness,  ductility,  and 
mechanical  strength).  Although,  as 
previously  discussed,  the  requirements 
of  the  maintenance  rule  apply  to 
systems,  structures,  and  components 
that  perform  both  active  and  passive 
functions,  the  Commission  has 
determined  that  performance  and 
condition-monitoring  programs  for 
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structures  and  components  that  perform 
passive  functions  present  limitations 
that  should  be  considered  in 
determining  which  structures  and 
components  can  be  generically  excluded 
from  an  aging  management  review  for 
license  renewal. 

Based  on  consideration  of  the 
effectiveness  of  existing  programs  which 
monitor  the  performance  and  condition 
of  systems,  structures,  and  components 
that  perform  active  functions,  the 
Commission  concludes  that  structures 
and  components  associated  only  with 
active  functions  can  be  excluded  from  a 
license  renewal  aging  management 
review.  Functional  degradation 
resulting  from  the  effects  of  aging  of 
those  systems,  structures,  and 
components  that  perform  active 
functions  is  more  readily  determinable, 
and  existing  programs  and  requirements 
applicable  to  this  equipment  are 
expected  to  continue  to  ensure  the 
functionality  of  such  equipment. 
Considerable  experience  has 
demonstrated  the  effectiveness  of  these 
programs  and  the  performance-based 
requirements  of  the  maintenance  rule 
delineated  in  §  50.65  are  expected  to 
further  enhance  existing  maintenance 
programs.  For  example,  many  licensee 
programs  that  ensure  compliance  with 
technical  speciHcations  are  based  on 
surveillance  activities  that  monitor 
performance  of  systems,  structures,  and 
components  that  perform  active 
functions.  As  a  result  of  the  continued 
applicability  of  existing  programs  and 
regulatory  requirements,  the 
Commission  believes  that  active 
functions  of  systems,  structures,  and 
components  will  be  reasonably  assured 
in  any  period  of  extended  operation. 
Further  discussion  and  justification  for 
exclusion  of  active  functions  of 
structures  and  components  within  the 
scope  of  the  license  renewal  rule  but 
outside  the  scope  of  the  maintenance 
rule  are  presented  in  Section  (vi). 

(vi)  Excluding  Active  Fire  Protection 
Components 

The  scope  of  the  maintenance  rule 
does  not,  in  general,  include  installed 
fire  protection  systems,  structures,  and 
components  because  performance  and 
condition  monitoring  is  required  by 
§  50.48.  Therefore,  for  the  purposes  of 
license  renewal,  installed  structures  and 
components  with  active  functions  can 
be  excluded  from  an  aging  management 
review  because  they  are  either  within 
the  scope  of  §  50.65  or  §  50.48. 
Compliance  with  §  50.48  is  verified 
through  the  NRC  inspection  program. 

The  fire  protection  rule  (§  50.48) 
requires  each  nuclear  power  plant 
licensee  to  have  in  place  a  fire 


protection  plan  (FPP)  that  satisfies  10 
CFR  Part  50,  Appendix  A,  Criterion  3. 
Licensees  are  required  by  §  50.48  to 
retain  the  FPP  and  each  change  to  the 
plan  until  the  Commission  terminates 
the  reactor  license.  The  NRC  reviews 
each  licensee's  total  FPP  as  described  in 
the  licensee's  safety  analysis  report 
(SAR),  using  basic  review  guidance 
described  in  §  50.48,  as  applicable  to 
each  plant. 

The  FPP  establishes  the  fire 
protection  policy  for  the  protection  of 
systems,  structures,  and  components 
important  to  safety  at  each  plant  and  the 
procedures,  equipment,  and  personnel 
requirements  necessary  to  i  nplement 
the  program  at  the  plant  site.  The  FPP 
is  the  integrated  effort  that  involves 
systems,  structures,  and  components, 
procedures,  and  personnel  to  carry  out 
all  activities  of  fire  protection.  The  FPP 
includes  system  and  facility  design,  fire 
prevention,  fire  detection,  annunciation, 
confinement,  suppression, 
administrative  controls,  fire  brigade 
organization,  inspection  and 
maintenance,  training,  quality 
assurance,  and  testing. 

The  FPP  is  part  of  tTie  CLB  and 
contains  maintenance  and  testing 
criteria  that  provide  reasonable 
assurance  that  fire  protection  systems, 
structures,  and  components  are  capable 
of  performing  their  intended  function. 
The  Commission  concludes  that  it  is 
appropriate  to  allow  license  renewal 
applicants  to  take  credit  for  the  FPP  as 
an  existing  program  that  manages  the 
detrimental  effects  of  aging.  The 
Commission  concludes  that  active 
functions  of  installed  fire  protection 
components  are  excluded  from  aging 
management  review  based  on  a  generic 
finding  that  performance  or  condition- 
monitoring  programs  afforded  by  the 
FPP  are  capable  of  detecting  and 
subsequently  mitigating  the  detrimental 
effects  of  aging. 

(vii)  Future  Exclusion  of  Structures  and 
Components  Based  on  NRC 
Requirements 

As  part  of  the  ongoing  regulatory 
process,  the  NRC  evaluates  emerging 
technical  issues  and,  when  warranted, 
establishes  new  or  revised  regulatory 
requirements  as  part  of  the  resolution  of 
a  new  technical  issue,  subject  to  the 
provisions  of  the  backfit  rule  (§  50.109). 
Increasing  experience  with  aging 
nuclear  power  plants  has  led  to  the 
imposition  or  consideration  of 
additional  requirements.  For  example, 
at  this  time  the  Commission  is 
considering  rulemaking  activities 
associated  with  steam  generator 
performance  and  containment 
inspections.  For  steam  generators,  the 


Commission  is  considering  the  need  for 
a  performance-based  rule  to  address 
steam  generator  tube  integrity.  To 
address  concerns  regarding 
containments  and  liners,  the 
Commission  is  considering  amending 
§  50.55(a)  to  incorporate  the  most  recent 
version  of  Subsections  IWE  and  IVVL  in 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Code,  Section  XI. 

Such  new  requirements,  if 
implemented,  would  be  relevant  to  both 
aging  management  and  the  structures 
and  components  subject  to  an  aging 
management  review  for  license  renewal 
(i.e.,  long-lived,  passive  structures  and 
components).  As  a  result,  as  part  of 
relevant  future  rulemakings,  the 
Commission  intends  to  evaluate 
whether  these  new  requirements  can  be 
considered  effective  in  continuing  to 
manage  the  effects  of  aging  through  any 
renewal  term.  A  positive  conclusion 
could  establish  the  bases  for  further 
limiting  the  scope  of  review  for  license 
renewal. 

e.  Current  Licensing  Basis  and 
Maintaining  the  Function  of  Systems, 
Structures,  and  Components 

In  the  SOC  for  the  current  license 
renewal  rule,  the  Commission 
concluded  that,  with  the  exception  of 
ARDUTLR,  the  current  regulatory 
processes  are  sufficiently  broad  and 
rigorous  and  that  these  processes 
generally  provide  reasonable  assurance 
that  extended  operation  of  existing 
plants  would  not  endanger  the  public 
health  and  safety  and  would  not  be 
inimical  to  the  common  defense  and 
security.  By  stating  that  the  CLB  must  be 
maintained  for  the  period  of  extended 
operation,  the  Commission  indicated  its 
intent  to  ensure  the  continuation  of  an 
acceptable  level  of  safety  for  the  plant. 

Note:  The  expression  in  the  second 
principle  "Maintaining  the  CLB,"  recognizes 
that  a  plant's  CLB  is  not  fixed.  Rather,  the 
CLB  is  dynamic  and  can  be  modified  at  any 
time  during  the  initial  operating  term,  during 
the  license  renewal  process,  and  during  the 
period  of  extended  operation. 

As  discussed  in  the  SOC  for  the 
current  license  renewal  rule,  the 
Commission  stated  that  continued  safe 
operation  of  a  nuclear  power  plant 
requires  that  systems,  structures,  and 
components  that  perform  or  support 
safety  functions  continue  to  perform  in 
accordance  with  the  applicable 
requirements  in  the  licensing  basis.  In 
addition,  the  Commission  stated  that  the 
effects  of  ARDUTLR  must  be  mitigated 
to  ensure  that  the  aged  systems, 
structures,  and  components  will 
adequately  perform  their  designed 
safety  or  intended  function. 


In  developing  this  proposed  rule,  a 
key  issue  that  the  Commission 
considered  was  whether  or  not  a  focus 
on  ensuring  a  system's,  structure's  or 
component's  function  through 
performance  or  condition  monitoring  is 
a  sufficient  basis  for  concluding  that  the 
CLB  will  be  maintained  throughout  the 
period  of  extended  operation.  The 
Commission  considered  whether  the 
regulatory  process  and  a  focus  on 
functionality  during  the  license  renewal 
review  for  the  period  of  extended 
operation  are  sufficient  to  provide 
reasonable  assurance  tbat  an  acceptable 
level  of  safety  (i.e.,  the  CLE)  will  be 
maintained. 

Continued  safe  operation  of  a 
commercial  nuclear  power  plant 
requires  that  systems,  structures,  and 
components  that  perform  or  support 
safety  fimctions  continue  to  function  in 
accordance  with  the  applicable 
requirements  in  the  licensing  basis  of 
the  plant  and  that  other  plant  systems, 
structures,  and  components  do  not 
substantially  increase  the  frequency  of 
challenges  to  plant  safety  systems, 
structures,  and  components.  As  a  plant 
ages,  a  variety  of  aging  mechanisms  are 
operative,  including  erosion,  corrosion, 
wear,  thermal  and  radiation 
embrittlement,  microbiologically 
induced  aging  effects,  creep,  shrinkage, 
and  possibly  others  yet  to  be  identified 
or  fully  understood.  However,  the 
detrimental  effects  of  aging  mechanisms 
can  be  observed  by  detrimental  changes 
in  the  performance  characteristics  or 
condition  of  systems,  structures,  and 
components  if  they  are  properly 
monitored. 

Aging  can  affect  all  systems, 
structures,  and  components  to  some 
degree.  Generally,  the  changes  resulting 
from  detrimental  aging  effects  are 
gradual.  Licensees  have  ample 
opportunity  to  detect  these  degradations 
through  performance  and  condition- 
monitoring  programs,  technical 
specification  surveillances  required  by 
§  50.36,  and  other  licensee  maintenance 
activities.  Except  for  some  well- 
understood  aging  mechanisms  such  as 
neutron  embrittlement  and  intergranular 
stress  corrosion  cracking,  the 
straightforward  approach  to  detecting 
and  mitigating  the  effects  of  aging 
begins  with  a  process  that  verifies  that 
the  intended  design  functions  of 
systems,  structures,  and  components 
have  not  been  compromised  or 
degraded.  Licensees  are  required  by 
current  regulations  to  develop  and 
implement  programs  that  ensure  that 
conditions  adverse  to  quality,  including 
degraded  system,  structure,  or 
component  function,  are  promptly 
identified  and  corrected.  The  licensees' 


programs  mclude  self-inspection, 
maintenance,  and  technical 
specification  surveillance  programs  that 
monitor  and  test  the  physical  condition 
of  plant  systems,  structures,  and 
components. 

For  example,  technical  specifications 
include  limiting  conditions  for 
operation  (LCDs),  which  are  the  lowest 
functional  capability  or  performance 
levels  of  equipment  required  for  safe 
operation  of  the  facility.  Technical 
specifications  also  require  surveillance 
requirements  relating  to  test,  calibration, 
or  inspection  to  ensure  that  the 
necessary  quality  of  systems  and 
components  is  maintained,  that  facility 
operation  will  be  within  the  safety 
limits,  and  that  the  LCDs  will  be  met. 
Furthermore,  §  50.55a  requires,  in  part, 
that  structures,  systems,  and 
components  be  tested  and  inspected 
against  quality  standards  commensurate 
with  the  importance  of  the  safety 
function  to  be  performed,  such  as 
inservice  testing  (1ST)  and  inservice 
inspections  (ISIs)  of  pumps  and  valves. 

Elements  for  timely  mitigation  of  age- 
related  degradation  effects  include 
activities  that  provide  reasonable 
assurance  that  systems,  structures,  and 
components  will  perform  their  intended 
functions  when  called  upon  to  do  so. 
Through  these  programs,  licensees 
identify  the  degradation  of  components 
resulting  from  a  number  of  different 
environmental  stressors  as  well  as 
degradation  fixam  faulty  maintenance  or 
other  errors  caused  by  personnel.  Once 
a  detrimental  performance  or  condition 
caused  by  aging  or  other  factors  is 
revealed,  mitigating  actions  are  taken  to 
fully  restore  the  conditions  within  the 
design  basis.  As  a  result  of  these 
programs,  degradation  due  to  aging 
mechanisms  (detrimental  aging  effects) 
is  currently  being  adequately  managed, 
either  directly  or  indirectly,  for  many 
systems,  structures,  and  components. 

Consequently,  there  is  considerable 
logic  in  ensuring  that  the  design  basis 
(as  defined  in  §  50.2)  of  systems, 
structures,  and  components  is 
maintained  through  activities  that 
ensure  continued  functionality.  This 
process  is  relied  on  in  the  current  term 
to  ensure  continued  operability  of 
systems,  structures,  and  components 
and  includes  surveillance  of  systems, 
structures,  and  components  to  ensure 
that,  to  the  greatest  extent  practicable, 
the  system,  structure,  or  component 
properly  performs  the  intended  design 
functions.  The  focus  on  maintaining 
operability  results  in  the  continuing 
capability  of  systems,  structures,  and 
components,  including  supporting 
systems,  structures,  and  components,  to 


perform  their  intended  functions  as 
designed. 

A  key  element  of  the  10  CFR  Part  54 
definition  of  the  CLB  is  the  plant- 
specific  design-basis  information 
defined  in  10  CFR  50.2.  According  to 
this  definition,  "[dlesign  bases  means 
that  information  which  identifies  ■the 
specific  functions  to  be  performed  by  a 
structure,  system,  or  component  of  ar 
facility,  and  the  specific  values  or 
ranges  of  values  chosen  for  controlling 
parameters  as  reference  bounds  for 
design."  In  addition,  design  bases 
identify  specific  functions  to  be 
performed  by  a  system,  structure,  and 
component,  and  design-basis  values 
may  be  derived  for  achieving  functional 
goals.  For  plant  systems,  structures,  and 
components  that  are  not  subject  to 
performance  or  condition-monitoring 
programs  or  for  plant  systems, 
structures,  and  components  on  which 
the  detrimental  effects  of  aging  may  not 
be  as  readily  apparent,  verification  of 
specific  design  values  (e.g.,  piping  wall 
thickness)  or  demonstration  by  analysis 
can  be  a  basis  for  concluding  that  the 
function  of  the  system,  structure,  or 
component  will  be  maintained  in  the 
period  of  extended  operation. 

When  the  design  bases  of  systems, 
structures,  and  components  can  be 
confirmed  either  directly  by  inspection 
or  by  verification  of  functionality 
through  test  or  analysis,  a  reasonable 
conclusion  can  be  drawn  that  the  CLB 
is  or  will  be  maintained.  This 
conclusion  recognizes  that  the  portion 
of  the  CLB  that  can  be  impacted  by  the 
detrimental  effects  of  aging  is  limited  to 
the  design  bases  aspects  of  the  CLB. 

Although  the  definition  of  CLB  in  Part 
54  is  broad  and  encompasses  various 
aspects  of  the  NRC  regulatory  process 
(e.g.,  operability  and  design 
requirements),  the  Commission 
concludes  that  a  specific  focus  on 
functionality  is  appropriate  for 
performing  the  license  renewal  review. 
Reasonable  assurance  that  the  function 
of  important  systems,  structures,  and 
components  will  be  maintained 
throughout  the  renewal  period, 
combined  with  the  rule's  stipulation 
that  all  aspects  of  a  plant's  CLB  (e.g.. 
technical  specifications)  and  the  NRC's 
regulatory  process  carry  forward  into 
the  renewal  period,  are  viewed  as 
sufficient  to  conclude  that  the  CLB 
(which  represents  an  acceptable  level  of 
safety)  will  be  maintained.  Functional 
capability  is  the  principal  emphasis  for 
much  of  the  CLB  and  is  the  focus  of  the 
maintenance  rule  and  other  regulatory 
requirements  to  ensure  that  aging  issues 
are  appropriately  managed  in  the 
current  license  term. 
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An  example  of  performance 
verification  activities  that  must  be 
performed  by  licensees  is  the  integrated 
loss  of  coolant  accident  (LOCA)/loss  of 
offsite  power  (LOOP)  integrated  test. 
This  technical  specification  surveillance 
is  typically  required  to  be  performed  at 
least  once  every  18  months.  This  test 
simulates  a  coincident  LOCA/LOOP 
(design-basis  accident)  for  each  train  or 
division  of  emergency  alternating 
current  (ac)  power  source  (e.g., 
emergency  diesel  generators),  the 
associated  emergency  core  cooling 
systems  (e.g.,  safety  injection 
subsystejns),  and  other  electrically 
driven  safety  components  (e.g., 
containment  isolation  valves, 
emergency  ventilation/filtration 
components,  and  auxiliary  steam 
generator  feed  component.s).  All 
engineered  safety  features  required  to 
actuate  tor  an  actual  LOCA/LOOP  are 
required  to  actuate  for  the  test  and 
either  duplicate  the  LOCA/LOOP 
function  completely  (e.g.,  electric  loads 
are  sequenced  onto  emergency  busses, 
containment  isolation  valves  actually 
shut  from  full  open  positions)  or 
approximate  the  actual  function  to  the 
greatest  extent  practicable  (e.g.,  safety 
injection  pumps  start  and  run  in 
recirculation  mode  instead  of  actually 
injecting  water  into  the  reactor  coolant 
system).  Design-basis  values  that  can 
only  be  measured  during  this  testing, 
such  as  load  sequence  times  and 
emergency  bus  voltage  response  to  the 
sequenced  loads,  are  verified.  Between 
integrated  tests,  monthly  and  quarterly 
surveillances  verify  specific  component 
performance  criteria  such  as  valve 
stroke  times  or  pump  flow  values.  The 
acceptance  criteria  stated  in  the 
sur\*eillance  requirements  are  derived 
from  design-basis  values  with 
appropriate  conservatisms  built  in  to 
account  for  any  uncertainties  or 
mersurement  tolerances.  Satisfactory 
accomplishment  and  periodic  repetition 
of  these  types  of  sur/eillance  provide 
reasonable  assurance  that  system, 
structure,  and  component  hiinctions  will 
be  performed  as  designed. 

/.  Integrated  Plant  Assessment 

The  current  license  renewal  rule 
requires  license  renewal  applicants  to 
perform  a  systematic  screening  of  plant 
systems,  structures,  and  components  to 
ultimately  determine  if  aging  would  be 
adequately  managed  in  the  period  of 
extended  operation.  This  IPA  process 
would  begin  broadly  and  consider  all 
plant  systems,  structures,  and 
components.  The  IPA  would  then  focus 
on  only  those  that  are  important  to 
'icense  renewal  and  finally  on  only 
those  structures  and  components  that 


could  be  subject  to  ARDUTLR.  For  those 
structures  and  components  subject  to 
ARDUTLR,  the  IPA  process  required  an 
evaluation  and  demonstration  that 
either  (1)  New  programs  or  licensee 
actions  would  be  implemented  to 
prevent  or  mitigate  any  ARDUTLR 
during  the  period  of  extended  operation 
or  (2)  justifies  that  no  actions  are 
necessary. 

Based  on  experience  gained  from 
implementation  of  the  license  renewal 
rule,  the  Commission  determined  that 
the  current  license  renewal  review 
would  require  the  evaluation  of  an 
unnecessarily  large  number  of  plant 
systems,  structures,  and  components  to 
establish  appropriate  aging  management 
in  the  period  of  extended  operation. 
Experience,  further  consideration  of 
existing  activities,  and  the  requirements 
of  the  maintenance  rule  have  led  the 
Commission  to  conclude  that  many  of 
these  systems,  structures,  and 
components  are  already  subject  to 
activities  that  ensure  their  function 
through  any  period  of  extended 
operation.  Therefore,  the  Commission 
proposes  to  amend  the  IPA  process  in 
the  license  renewal  rule  to  more 
efficiently  focus  the  license  renewal 
review  on  certain  structures  and 
components  for  which  the  regulatory 
process  and  existing  licensee  programs 
and  activities  may  not  adequately 
manage  the  detrimental  effects  of  aging 
in  the  period  of  extended  operation. 

The  approach  reflected  in  this 
proposed  rule  maintains  the 
requirement  for  each  renewal  applicant 
■to  address  possible  detrimental  effects 
of  aging  for  certain  structures  and 
components  during  the  period  of 
extended  operation  through  the  IPA 
process.  The  proposed  rule  would 
simplify  the  IPA  process  consistent  with 
(1)  The  Commission's  determination 
that  the  aging  management  review 
should  focus  on  ensuring  that  structures 
and  components  perform  their  intended 
function(s)  and  (2)  the  additional 
experience  the  Commission  has  gained 
related  to  aging  management  review 
since  publishing  the  current  license 
renewal  rule.  The  proposed  rule  would 
still  require  that  applicants  for  license 
renewal  take  necessary  actions  to  ensure 
that  the  CLB  will  be  maintained  and 
thus  maintain  an  acceptable  level  of 
safety  during  the  period  of  extended 
operation. 

Similarly,  the  IPA  process  would 
continue  to  require  an  initial  review  of 
all  plant  systems,  structures,  and 
components  to  identify  the  scope  and 
would  then  focus  on  those  structures 
and  components  requiring  aging 
management  review  for  license  renewal. 
The  principal  differences  between  the 
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(PA  process  in  the  current  license 
renewal  rule  and  the  IPA  process  in  the 
proposed  rule  is— 

(1)  The  determination  of  the  reduced 
set  of  structures  and  components  which 
must  undergo  an  aging  management 
review; 

(2)  The  form  of  the  aging  management 
review  (managing  the  effects  of  aging  on 
functionality  versus  managing  aging 
mechanisms);  and 

(3)  The  elimination  of  the  term 
ARDUTLR. 

(i)  Determination  of  Structures  and 
Components  Requiring  Aging 
Management  Review  for  Licen.se 
Renewal 

In  the  SOC  for  the  current  license 
renewal  rule,  the  Commission  stated 
that  as  it  gains  more  experience  with 
age-related  degradation  reviews  it  may 
revisit  the  need  for  such  a  disciplined 
review  process  and  may  narrow  the 
scope  of  the  safety  review.  The 
Commission  now  believes  that  after 
reviewing  its  recent  implementation 
experience,  a  narrower  scope  of  review 
is  warranted.  The  Commission 
concludes  that  a  generic  exclusion  from 
aging  management  review  is  appropriate 
for  those  categories  of  structures  and 
components  subject  to  existing 
programs  and  activities  that  the 
Commission  belie\'es  are  sufficient  to 
provide  rea.sonable  assurance  of 
continued  function  in  the  period  of 
extended  operation. 

As  discussed  in  Section  Ill.d  of  this 
SOC,  the  Commission  has  determined  . 
that  the  c-urrent  regulatory  process, 
existing  licensee  programs_and 
activities,  and  the  maintenance  rule 
provide  an  acceptable  rationale  for 
generically  concluding  that  structures. 
and  components  that  have  active 
functions  can  be  excluded  from  an  aging 
management  review.  However,  the 
Commission  does  not  believe  that  it  can 
generically  exclude  structures  and 
components  that — 

(ij  Do  not  have  performance  and 
condition  characteristics  that  are  as 
readily  monitorable  as  active 
components;  and 

(2)  Are  not  subject  to  periodic, 
planned  replacement. 

Unlike  the  extensive  experience 
associated  with  the  performance  and 
condition  monitoring  of  the  active 
functions  of  structures  and  components, 
little  experience  has  been  gained  from 
the  evaluation  of  long-term  effects  of 
aging  on  the  passive  functions  of 
structures  and  components.  The 
Commission  considers  that  the 
detrimental  effects  of  aging  affecting 
passive  functions  of  structures  and 
components  are  less  apparent  than  the 


detrimental  effects  of  aging  affecting  the 
active  functions  of  structures  and 
components.  Therefore,  the  Commission 
concludes  that  a  generic  exclusion  for 
passive  structures  and  components  is 
inappropriate  at  this  time.  The 
Commission  also  concludes  that  an 
aging  management  review  of  the  passive 
functions  of  structures  and  components 
is  warranted  to  provide  the  reasonable 
assurance  that  their  intended  functions 
are  adequately  maintained  during  the 
period  of  extended  operation. 
Additional  experience  with  managing 
the  effects  of  aging  on  the  function  of 
these  structures  and  components  may 
-narrow  the  selection  of  structures  and 
components  requiring  an  aging 
management  review  for  license  renewal 
in  the  future. 

(a)  "Passive"  structures  and 
components.  In  Section  Ill.d  of  this 
SOC,  the  Commission  concluded  that 
structures  and  components  having 
active  functions  can  be  excluded  from 
an  aging  management  review  based  on 
performance  or  condition-monitoring 
programs.  The  Commission  recognizes 
that  ""passive"  structures  and 
components,  in  general,  do  not  have 
perfonuance  and  condition 
characteristics  that  are  as  readily 
monitorable  as  active  structures  and 
components.  Therefore,  the  Commission 
concludes  that  an  aging  management 
review  for  certain  passive  structures  and 
components  is  required  for  license    ' 
renewal.  ^"     . 

The  Commission  has  reviewed  several 
industry  concepts  of  "passive" 
structures  and  components  and  has 
.  determined  that  they  do  not  accurately 
describe. the  structures  and  components 
that  should  be  subject  to  an  aging 
management  review  for  license  renewal. 
Accordingly,  the  Commission  has 
developed  a  description  of  "passive" 
characteristics  of  structures  and 
components  that  require  aging 
management  review.  Furthermore,  the 
Commission  has  directly  incorporated 
these  characteristics  into  the  IPA 
process  to  avoid  the  creation  of  a  new 
term,  "passive."  This  SOC  uses  the  term 
■passive"  for  convenience. 
Furthermore,  the  description  of 
""passive"  structures  and  components 
incorporated  into  §  54.21(a)  should  be 
utilized  only  in  connection  with  the  IPA 
review  in  the  license  renewal  process. 

The  maintenance  rule  implementation 
guidance  contains  a  provision  by  which 
licensees  may  classify  certain  systems, 
structures,  and  components  (e.g., 
raceways,  tanks,  and  structures)  as 
inherently  reliable.  Inherently  reliable 
systems,  structures,  and  components  by 
definition  generally  do  not  require  any 


continuing  maintenance  actions  and 
should  be  considered  as  "passive." 

The  Commission  considers  structures 
and  components  for  which  aging 
degradation  is  not  readily  monitored  to 
be  those  that  perform  an  intended 
function  without  moving  parts  or 
without  a  change  in  configuration  or 
properties.  For  example,  a  pump  or 
valve  has  moving  parts,  an  electrical 
relay  can  change  its  configuration,  and 
a  batter>'  changes  its  electrolyte 
properties  when  discharging.  Therefore, 
the  performance  or  condition  of  these 
components  is  readily  monitored  and 
would  not  be  captured  by  this 
description.  Further,  the  Commission 
proposes  that  '"a  change  in  configuration 
or  properties"  should  be  interpreted  to 
Include  "a  change  in  state,"  which  is  a 
term  sometimes  found  in  the  literature 
relating  to  "passive."  For  example,  a 
batter>;  can."  change  its  state"  and 
therefore  would  not  be  screened  in 
under  this  description. 
-   Structures  or  components  may  have 
multiple  functions,  thus  some  structures 
or  components  may  meet  the  "passive" 
description.  For  example.  aUhough  a 
pump  or  a  valve  has  some  moving  parts, 
a  pump  casing  or  valve  body  performs 
a  pressure-retaining  function  without 
moving  parts.  A  pump  casing  or  a  valve 
body  meets  this  description  and 
therefore  would  be  considered  for  an 
aging  management  review.  However,  the 
moving  parts  of  the  pump,  such  as  the 
pump  impeller,  would  not  be  subject  to 
aging  management  review". 

As  examples  of  the  implementation  of 
this  screening  requirement,  the 
Commission  would  consider  structures 
and  components  meeting  the  passive 
description  as  including,  but  not  limited 
to.  the  reactor  vessel,  the  reactor  coolant 
pressure  boundary,  steam  generators, 
the  pressurizer.  piping,  pump  casings, 
valve  bodies,  the  core  shroud,  piping 
supports,  the  spent  fuel  rack,  pressure 
retaining  boundaries,  heat  exchangers, 
ventilation  ducts,  the  containment,  the 
containment  liner,  electrical 
penetrations,  mechanical  penetrations, 
equipment  hatches,  seismic  Category- 1 
structures,  electrical  cables  and 
connections,  cable  trays,  and  electrical 
cabinets. 

Additionally,  the  Commission  would 
consider  structures  and  components  not 
meeting  the  "passive"  description  as 
including,  but  not  limited  to,  the 
portions  of  pumps  that  do  not  form 
pressure  retaining  boundaries,  motors, 
diesel  generators,  air  compressors, 
snubbers.  the  control  rod  drive, 
ventilation  dampers,  pressure 
transmitters,  pressure  indicator,  water 
level  indicators,  switchgears,  cooling 
fans,  transistors,  batteries,  breakers. 


relays,  switches,  power  inverters,  circuit 
boards,  battery-  chargers,  and  power 
supplies. 

(bj  ""Long-lived"  structures  and 
components.  The  Commission 
recognizes  that  the  detrimental  effects  of 
aging  will  increase  as  service  life  is 
extended.  One  way  to  effectively 
mitigate  these  effects  is  through 
replacement.  Accordingly,  maintenance 
programs  that  periodically  replace 
structures  and  components  may  provide 
reasonable  assurance  that  the  effects  of 
aging  will  not  impair  structure  or 
component  performance  during  the 
period  of  extended  operation. 
Conversely,  structures  and  components 
that  are  not  replaced  may  be  more  likel> 
to  be  impaired  by  cumulative  aging 
effects. 

The  Commission  considers  structures 
and  components  to  be  ""long-lived"  if 
they  are  not  subject  to  periodic 
replacement  based  on  a  qualified  life  or 
a  specified  time  f)eriod.  Therefore,  in 
addition  to  the  "passive"  screening 
criterion,  the  Commission  concludes 
that  structures  and  components  that  are 
not  replaced  based  on  a  qualified  life  or 
specified  time  period  must  be 
considered  for  an  aging  management 
review. 

It  is  important  to  note,  however,  thai 
the  Commission  has  decided  not  to 
generically  exclude  structures  and 
components  that  are  replaced  based  on 
performance  or  condition  from  an  aging 
management  review.  The  Commission 
does  not  intend  to  preclude  a  license 
renewal  applicant  from  providing  site- 
specific  justification  in  a  license 
renewal  application  that  a  replacement 
program  based  on  performance  or 
condition  for  a  passive  structure  or 
component  provides  reasonable 
assurance  that  functionality  will  be 
maintained  in  the  period  of  extended 
operation. 

(ii)  The  IPA  Process 

The  Commission  proposes  to  revise 
and  simplify  the  IPA  requirements 
(§  54.21(a))  as  follows: 

First,  instead  of  listing  those  systems, 
structures,  and  components  that  are 
important  to  license  renewal,  the 
Commission  proposes  to  require  only  a 
list  (from  those  systems,  stractures,  and 
components  within  the  scope  of  license 
renewal)  of  structures  and  components 
that  a  licensee  determines  to  be  subject 
to  an  aging  management  review  for  the 
period  of  extended  operation.  A  licensee 
has  the  flexibility  to  determine  the  set 
of  structures  and  components  for  which 
an  aging  management  review  is 
performed,  provided  that  this  set 
encompasses  the  structures  and 
components  for  vvhich  the  Commission 
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has  determined  an  aging  management 
review  is  required  for  the  period  of 
extended  operation.  Therefore,  a 
licensee's  aging  management  review 
must  include  structures  and 
components — 

(1)  That  were  not  subject  to 
replacement  based  on  a  qualified  life  or 
a  specified  time  period;  and 

(2)  That  perform  an  intended  function 
(§  54.4)  without  moving  parts  or  without 
a  change  in  configuration  or  properties. 

In  establishing  this  flexibility,  the 
Commission  recognizes  that  licensees 
may  find  it  preferable  to  not  take 
maximum  advantage  of  the 
Commission's  generic  conclusion  - 
regarding  structures  and  components 
which  do  not  require  agency 
management  review,  and  may  undertake 
a  broader  scope  of  review  than  is 
minimally  required.  For  example,  a 
licensee  may  desire  to  review  all 
"passive"  structures  and  components. 
This  set  of  structures  and  components 
would  be  acceptable  because  it  includes 
"long-lived"  as  well  as  periodically 
replaced  structures  and  components 
and,  therefore,  encompasses  all 
structures  and  components  which 
would  be  identified  through  criteria  (1) 
and  (2). 

Second,  the  IPA  must  contain  a 
description  of  the  methodology  used  to 
determine  those  systems,  structures,  and 
components  within  the  scope  of  license 
renewal  and  those  structures  and 
components  subject  to  an  aging 
management  review,  such  that  the 
minimum  required  structures  and 
components  are  included  in  the 
applicant's  aging  management  review. 

Third,  the  IPA  must  contain  a 
demonstration  for  each  structure  and 
component  subject  to  an  aging 
management  review  so  that  the  effects  of 
aging  will  be  managed  in  such  a  way 
that  the  intended  function(s)  will  be 
maintained  for  the  period  of  extended 
operation.  This  demonstration  should 
include  a  description  of  activities,  as 
well  as  any  changes  to  the  CLB  and 
plant  modifications  that  are  relied  upon 
to  demonstrate  that  the  intended 
function(s)  is  adequately  maintained 
despite  the  effects  of  aging  in  the  period 
of  extended  operation. 

g.  Time-Limited  Aging  Analyses  and 
Exemptions 

(i)  Time-Limited  Aging  Analyses 

The  definition  of  ARDUTLR  in  the 
current  license  renewal  rule  requires  a 
licensee  evaluation  and  NRC  approval 
of  previous  time-limited  aging  analyses 
for  systems,  structiu«s,  and  components 
within  the  scope  of  license  renewal  that 
eithei  were  based  on  an  assumed  service 
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life  or  a  period  of  operation  defined  by 
the  original  license  term.  For  example, 
certain  plant-specific  safety  analyses 
may  have  been  based  on  an  explicitly 
assumed  40-year  plant  life  (e.g.,  aspects 
of  the  reactor  vessel  design).  As  a  result, 
an  evaluation  for  license  renewal  would 
be  required.  Time-limited  aging 
analyses  based  on  an  assumed  period  of 
plant  operation  short  of  the  current 
operating  term  should  be  addressed 
within  the  original  license  and  are  of  no 
concern  for  license  renewal. 

Because  the  Commission  proposes  to 
delete  the  definition  of  ARDUTLR.  the 
amended  license  renewal  rule  would 
have  to  identify  these  explicit  time- 
limited  analyses  as  issues  that  must  be 
clearly  addressed  within  the  license 
renewal  process.  The  proposed  rule 
would  explicitly  require  that — 

(1)  Applicants  perform  an  evaluation 
of  time-limited  aging  issues  relevant  to 
systems,  structures,  and  components 
within  the  scope  of  license  renewal  in 
the  license  renewal  application;  and 

(2)  The  adequate  resolution  of  time- 
limited  aging  analysis  issues  as  part  of 
the  standards  for  issuance  of  a  renewed 
license. 

The  time-limited  provisions  or 
analyses  of  concern  are  those  that — 

(1)  Involve  the  effects  of  aging; 

(2)  Involve  time-limited  assumptions 
defined  by  the  current  operating  term, 
for  example,  40  years; 

(3)  Involve  systems,  structures,  and 
components  within  the  scope  of  license 
renewal; 

(4)  Involve  conclusions  or  provide  the 
basis  for  conclusions  related  to  the 
capability  of  the  system,  structure,  and 
component  to  perform  its  intended 
functions; 

(5)  Were  determined  to  be  relevant  by 
the  licensee  in  making  a  safety 
determination;  and 

(6)  Are  contained  or  incorporated  by 
reference  in  the  CLB. 

The  applicant  for  license  renewal  will 
be  required  in  the  renewal  application 
to- 
ll) Justify  that  these  analyses  are  valid 
for  the  period  of  extended  operation; 

(2)  Extend  the  period  of  evaluation  of 
the  analyses  such  that  they  are  valid  for 
the  period  of  extended  operation,  for 
example,  60  years;  or 

(3)  Justify  that  the  effects  of  aging  will 
be  adequately  managed  for  the  period  of 
extended  operation  if  an  applicant 
cannot  or  chooses  not  to  justify  or 
extend  an  existing  time-limited  aging 
analysis. 

The  Commission  considers  analyses 
to  be  "relevant"  if  the  analyses  provided 
the  basis  for  the  licensee's  safety 
determination  and,  in  the  absence  of  the 
analyses,  the  licensee  may  have  reached 


a  different  safety  conclusion.  Time- 
limited  aging  analyses  that  need  to  be 
addressed  in  a  license  renewal 
evaluation  are  not  necessarily  those 
analyses  that  have  been  previously 
reviewed  or  approved  by  the 
Commission.  The  following  examples 
illustrate  time-limited  aging  analyses 
that  may  need  to  be  addressed  and  were 
not  previously  reviewed  and  approved 
by  the  Commission. 

(1)  The  FSAR  states  that  the  design 
complies  with  a  certain  ASME  code 
requirement.  A  review  of  the  ASME 
code  requirement  reveals  that  a  time- 
limited  aging  analysis  is  required.  The 
actual  calculation  was  performed  by  the 
licensee  to  meet  code  requirements,  the 
specific  calculation  was  not  referenced 
in  the  FSAR,  and  the  NRC  had  not 
reviewed  the  calculation. 

(2)  In  response  to  a  generic  letter,  a 
licensee  submitted  a  letter  to  the  NRC 
committing  to  perform  a  time-limited 
aging  analysis  that  would  address  the 
concern  in  the  generic  letter.  The  NRC 
had  not  documented  a  review  of  the 
licensee's  response  and  had  not 
reviewed  the  actual  analysis. 

The  Commission  expects  that  the 
number  of  time- limited  aging  analyses 
that  would  have  to  be  addressed  in  a 
license  renewal  evaluation  is  relatively 
small.  Although  the  number  and  type 
will  vary  depending  on  the  plant- 
specific  CLB,  these  analyses  could 
include  reactor  vessel  neutron 
embrittlement  (pressurized  thermal 
shock,  upper-shelf  energy,  surveillance 
program),  concrete  containment  tendon 
prestress,  metal  fatigue,  EQ  of  electrical 
equipment,  metal  corrosion  allowance, 
inservice  flaw  growth  analyses  that 
demonstrate  structural  stability  for  40 
years,  inservice  local  metal  containment 
corrosion  analyses,  and  high-energy 
line-break  postulation  based  on  fatigue 
cumulative  usage  fector. 

(ii)  Exemptions 

The  current  license  renewal  rule 
requires  that  an  applicant  for  license 
renewal  provide  a  list  of  all  plant- 
specific  exemptions  granted  under  10 
CTR  50.12.  For  exemptions  that  ivere 
either  granted  on  the  basis  of  an 
assumed  service  life  or  a  period  of 
operation  bounded  by  the  original 
license  term  of  the  facility  or  otherwise 
related  to  systems,  structures,  or 
components  subject  to  ARDUTLR,  an 
evaluation  that  justifies  the  continuation 
of  the  exemptions  for  the  renewal  term 
must  be  provided. 

With  tne  deletion  of  the  definition  of 
ARDUTLR  and  the  corresponding 
addition  of  a  separate  time-limited  aging 
analysis  section,  the  Commission 
proposes  to  include  this  exemption 


review  with  the  separate  time-limited 
aging  analyses  Section  (§  54.21(c)). 
These  changes  are  consistent  with  the 
Commission's  intent  to  review 
exemptions  based  on  time-limited  aging 
analyses  under  the  current  rule. 

h.  Standards  for  Issuance  of  a  Renewed 
License  and  the  Scope  of  Hearings 

Section  54.29  of  the  current  license 
renewal  rule  provides  that  the 
Commission  may  issue  a  renewed 
license  if — 

(1)  Actions  have  been  identified  and 
have  been  or  will  be  taken  with  respect 
to  age-related  degradation  unique  to 
license  renewal  so  that  there  is 
reasonable  assurance  that  operation  in 
the  period  of  extended  operation  would 
be  conducted  in  accordance  with  the 
plant's  CLB.  This  necessarily  includes 
compliance  with  the  Atomic  Energy  Act 
of  1954  and  the  Commission's 
regulation  as  defined  in  §54.3); 

(2)  The  applicable  requirements  of  the 
Commission's  environmental 
requirements  in  10  CFR  Part  51  have 
been  satisfied;  and 

(3)  Any  matters  raised  under  10  CFR 
2.758  have  been  addressed  as  required 
by  that  section. 

Issues  that  are  material  to  the  findings 
in  §  54.29  of  the  current  rule,  as  well  as 
matters  approved  by  the  Commission  for 
hearing  under  §  2.758,  were  within  the 
scope  of  a  hearing  on  a  renewed  license. 
The  December  13. 1991,  license  renewal 
rule  also  modified  §  2.758  to  clarify  that 
challenges  to  the  license  renewal  rule  in 
an  adjudicatory  hearing  on  a  renewal 
application  would  be  considered  by  the 
Commission  only  in  the  following 
limited  circumstances: 

(1)  That  there  are  special 
circumstances  with  respect  to  age- 
related  degradation  unique  to  license 
renewal  or  environmental  protection  so 
that  application  of  either  10  CFR  Part  54 
or  10  CFR  Part  51  would  not  ser\'e  the 
purpose  for  which  these  rules  were 
intended;  or 

(2)  Because  of  circumstances  unique 
to  the  period  of  extended  operation, 
there  would  be  noncompliance  with  the 
plant's  CLB  or  operation  that  is  inimical 
to  the  public  health  and  safety  during 
the  period  of  extended  operation. 

Tne  intent  of  these  provisions  was  to 
clarify  that  safety  and  environmental 
matters  not  unique  to  the  period  of 
extended  operation  should  not  be  the 
subject  of  the  renewal  application  or  the 
subject  of  a  hearing  in  a  renewal 
proceeding  absent  specific  Commission 
direction.  Rather,  issues  that  represent  a 
current  problem  for  operation  should  be 
addressed  in  accordance  with  the 
Commission's  regulatory  process  and 
procedures.  Thus,  a  member  of  the 


public  who  believes  that  a  current 
problem  exists  with  a  license  or  a  matter 
exists  that  is  not  adequately  addressed 
by  current  NRC  regulations  should 
either  petition  the  NRC  to  take 
appropriate  action  under  §  2.206  or 
petition  the  NRC  to  institute  rulemaking 
to  address  the  issue  under  §  2.802. 

The  Commission  continues  to  believe 
that  issues  concerning  operation  during 
the  currently  authorized  term  of 
operation  should  be  addressed  as  part  of 
the  current  license  rather  than  deferred 
until  a  renewal  review  (which  would 
not  occur  if  the  licensee  chooses  not  to 
renew  its  operating  license).  The 
Commission  also  proposes  narrowing 
the  scope  of  siructures  and  components 
which  will  require  an  aging 
management  review  for  the  period  of 
extended  operation  and  identification  of 
time-limited  aging  analyses  by  the 
applicant  as  requiring  an  evaluation. 
Accordingly,  conforming  changes  in 
§  54.29  are  being  proposed  to  reflect  the 
refocused  renewal  review.  Specifically. 
§  54.29  would  be  revised  to  delete  the 
temi  "age-related  degradation  unique  to 
license  renewal."  and  substitute  the 
findings  (required  for  consistency  with 
the  revi.sed  §  54.2H(aM3)  and  (c))  with 
respect  to  aging  management  review  and 
time-limited  aging  analyses  evaluation 
for  the  period  of  extended  operation. 
Furthermore,  §  54.29  would  be  modified 
to  make  clear  that  aging  issues 
discovered  during  the  renewal  review 
for  the  structures  and  components  that 
are  reviewed  in  §  54.21(a)(3)  and  that 
raise  questions  about  the  capability  of 
these  stmctures  and  components  to 
perform  their  intended  function  during 
the  Current  term  of  operation  must  be 
addressed  under  the  current  license, 
rather  than  as  part  of  the  renewal 
review.  Finally,  §  2.758  has  similariy 
ibeen  revised  to  delete  the  terms  "age- 
related  degradation  unique  to  license 
renewal"  and  "unique  to  the  requested 
term." 

i.  Regulatory  and  Administrative 
Controls 

Certain  regulatory  and  administrative 
controls  in  tlie  current  license  renewal 
rule  were  imposed  to  specify  the 
circumstances  and  requirements 
necessary  to  make  changes  relating  to 
the  determination  and  management  of 
ARDUTLR  and  the  recordkeeping  and 
reporting  requirements  relating  to  the 
renewal  application.  In  view  of  the 
greater  reliance  on  existing  programs  in 
the  license  renewal  process,  as 
discussed  in  Section  Ill.d  of  this  SCX:. 
the  Commission  has  determined  that 
many  of  these  requirements  are  no 
longer  necessary.  Therefore,  the 
Commis-sion  proposes  to  decrease  the 


recordkeeping  and  reporting  burden  on 
the  applicant  for  license  renewal  in  the 
level  of  detail  in  the  application, 
requirements  for  supplementing  the 
FSAR.  and  in  recordkeeping 
requirements. 

The  Commission  seeks  to  ensure  that, 
in  general,  only  the  information  needed 
to  make  its  safety  determination  is 
submitted  to  the" NRC  for  license 
renewal  review  and  that  regulatory- 
controls  imposed  by  the  license  renewal 
rule  are  consistent  with  current 
regulatory  controls  on  similar 
information  that  may  be  developed  by  a 
licensee  during  the  current  operating 
term. 

(i)  Controls  on  Technical  Information  in 
an  Application 

In  §  54.21.  the  current  license  renewal 
rule  requires  that  an  application  include 
a  supplement  to  the  FSAR  that  presents 
the  information  required  bv  this  section. 
This  information  includes  the  IPA  lists 
of  systems,  structures,  and  components: 
justification  for  assessment  methods; 
and  descriptions  of  programs  to  manage 
ARDUTLR. 

The  simplification  of  the  IPA  proce.ss 
(Section  Ill.f  of  this  SOC)  and  the 
clarification  of  the  concept  of  ARDUTLR 
(Section  Ill.b  of  this  SOC)  have  resulted 
in  a  potential  inconsistency  regarding 
the  treatment  of  information  associated 
with  the  IPA.  The  Commission  has 
determined  that  there  is  no  need  to 
include  the  entire  IPA  in  an  FSAR 
supplement  because  only  the 
information  associated  vvith  the  IPA 
regarding  the  basis  for  determining  that 
aging  effects  are  managed  in  the  period 
of  extended  operation  requires  the 
additional  regulatory  oversight  afforded 
by  placing  the  information  in  the  FSAR. 
Therefore,  only  a  summary  description 
of  the  programs  and  activities  for 
managing  the  effects  of  aging  during  the 
period  of  extended  operation  for  those 
structures  and  components  requiring  an 
aging  management  review  need  to  be 
included  in  the  FSAR  supplement  The 
IPA  methodology  and  the  list  of 
structures  and  components  need  not 
appear  in  an  FSAR  supplement. 
However,  this  information  will  still  be 
required  in  the  application  for  license 
renewal. 

The  Commission  also  proposes  to 
eliminate  §  54.21(b)  and  §  54.21(d). 
These  sections  concern  CLB  changes 
associated  with  ARDLTLR  and  plant 
modifications  necessary  to  ensure  that 
ARDUTLR  is  adequately  managed 
during  the  period  of  extended  operation 
The  Commission  fully  expwjts  that 
relevant  information  concerning  CLB 
changes  and  plant  modific:ations 
required  to  demonstrate  that  agintJ  | 
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effects  for  systems,  structures,  and 
components  requiring  an  aging 
management  review  for  license  renewal 
will  t>e  described  in  the  application  for 
license  renewal  (proposed  §§  54.21(a)(3) 
and  (c)).  If  a  license  renewal  applicant 
or  the  Commission  determines  that  CLB 
changes  or  plant  modifications  form  the 
basis  for  an  IPA  conclusion  regarding 
structures  and  components  requiring  an 
aging  management  review,  then  an 
appropriate  description  of  the  CLB 
change  or  plant  modification  must  be 
included  in  the  FSAR  supplement  and 
later  changes  can  be  controlled  by 
§  50.59. 

Section  54.21(c)  of  the  current  license 
renewal  rule  requires  that  an  applicant 
for  license  renewal  submit  (1)  A  list  of 
all  plant-specific  exemptions  granted 
pursuant  to  10  CFR  50.12  and  each 
relief  granted  pursuant  to  10  CFR  50.55a 
and  (2)  an  evaluation  if  the  exemption 
or  relief  is  related  to  a  system,  structure, 
or  component  that  was  subject  to 
ARDUTLR  or  a  time-limited  function. 
These  lists  and  evaluations  would  be 
included  in  the  supplement  to  the 
FSAR.  At  that  time,  the  Commission 
determined  that  these  requirements 
were  necessary  to  maJce  an  independent 
assessment  that  all  exemptions  and 
reliefs  had  been  evaluated  as  part  of  the 
license  renewal  process.  The 
Commission  determined  that  these 
requirements  were  important  because 
they  provided  a  summary  of  the 
instances  in  the  licensing  basis  for  the 
period  of  extended  operation  in  which 
the  staff  determined  that  strict  * 
compliance  with  existing  regulatory 
requirements  is  not  needed  to  ensure 
that  the  public  health  and  safety  is 
adequately  protected. 

The  Commission  continues  to  believe 
that  the  rationale  and  basis  for  requiring 
the  information  to  be  submitted  are  still 
valid  for  exemptions.  The  Conunission 
proposes  to  relocate  the  requirement  to 
list  and  evaluate  certain  exemptions  to 
proposed  §  54.21(c)  so  that  exemptions 
can  be  considered  a  subset  of  time- 
limited  aging  issues  and  the  conclusions 
about  exemptions  can  be  explicitly 
considered  in  the  finding  for  license 
renewal. 

However,  consistent  with  the 
Commission's  rationale  for  including 
only  a  simimary  description  of  programs 
and  activities  in  the  FSAR  supplement, 
the  Commission  concludes  that  only  a 
summary  description  of  the  evaluation 
of  time-limited  aging  analyses, 
including  a  summary  of  the  bases  for 
exemptions  that  are  based  on  time- 
limited  aging  analyses,  need  to  be 
included  in  the  FSAR  supplement.  The 
Commission  concludes  that  no  need 
exists  to  establish  additional 


requirements  that  place  the  list  of 
exemptions  or  specific  exemption 
evaluations  into  the  FSAR  supplement. 
This  information  must  still  be  contained 
in  the  application  for  license  renewal. 

A  reliet  from  codes  need  not  be 
evaluated  as  part  of  the  license  renewal 
process.  A  refief  granted  pursuant  to  10 
CFR  50.55a  is  specifically  envisioned  by 
the  regulatory  process.  A  relief  expires 
after  a  specified  time  interval  (not  to 
exceed  10  years)  and  a  licensee  is 
required  to  rejustify  the  basis  for  the 
relief.  At  that  time,  the  NRC  performs 
another  review  and  may  or  may  not 
grant  the  relief.  Because  a  relief  is,  in 
fact,  an  NRC-approved  deviation  from 
the  codes  and  subject  to  a  periodic 
review,  the  Commission  concludes  that 
reliefs  are  adequately  managed  by  the 
current  regulatory  process  and  should 
not  require  an  aging  management  review 
and  potential  rejustification  for  license 
renewal.  Therefore,  the  Commission 
proposes  to  delete  the  requirement  to 
list  and  evaluate  reliefs  from  §  54.21(c). 

(ii)  Conditions  of  Renewed  License 

Section  54.33  requires  that,  upon 
renewal,  a  licensee  maintain  the 
programs  and  procedures  which  are 
reviewed  and  approved  by  the  NRC  staff 
who  manage  ARDUTLR  In  addition, 
§  54.33  estabUshes  requirements  for 
making  changes  to  previously  approved 
programs  and  procedures  to  manage 
ARDUTLR. 

Considering  the  proposed 
amendments  associated  with  the 
clarification  of  the  concept  of 
ARDUTLR.  the  Commission  will  review 
programs  and  procedures  to  manage  the 
effects  of  aging  for  certain  systems, 
structures,  and  components.  However, 
the  Commission  will  not  approve 
specific  programs  and  procedures  as 
envisioned  by  the  current  license 
renewal  rule  (e.g.,  effective  programs). 
The  Commission  will  review  programs 
and  procedures  described  in  the  license 
renewal  application  and  determine 
whether  these  programs  and  procedures 
provide  reasonable  assurance  that  the 
functionality  of  systems,  structures,  and 
components  requiring  review  will  be 
maintained  in  the  period  of  extended 
operation.  The  license  renewal  review 
that  would  be  conducted  under  this 
proposed  rule  may  consider  all 
programs  and  activities  to  manage  the  . 
effects  of  aging  that  ensure  functionality 
for  these  systems,  structures,  and 
components.  A  summary  description  of 
the  programs  and  activities  for 
managing  the  effects  of  aging  for  the 
period  of  extended  operation  or 
evaluation  of  time-Limited  aging 
analyses,  as  appropriate,  for  these 
systems,  structures,  and  components 


will  be  placed  into  the  FSAR 
supplement.  License  conditions  and 
limitations  determined  to  be  necessary 
as  part  of  the  license  renewal  review 
will  continue  to  be  required  by  the 
Commission  in  accordance  with 
§  54.33(b). 

The  regulatory  process  will  continue 
to  ensure  that  proposed  changes  to 
programs  and  activities  that  may  affect 
descriptions  in  the  FSAR  will  receive 
adequate  review  by  the  licensee  and,  if 
appropriate,  by  the  NRC.  Therefore,  the 
Commission  proposes  to  delete  the 
§  54.33(d)  requirements  for  making 
changes  to  previously  approved 
programs  and  procedures  to  manage 
ARDUTLR. 

(iii)  Additional  Records  and 
Recordkeeping  Requirements 

Section  54.37  currently  requires  that 
ihe  periodic  update  required  by 
§  50.71(e)  do  the  following: 

(1)  Include  any  systems,  structures, 
and  components  newly  identified  as 
important  to  license  renewal  after  the 
renewed  license  is  issued; 

(2)  Identify  and  provide  justification 
for  any  systems,  structures,  and 
components  deleted  from  the  list  of 
systems,  structures,  and  components 
important  to  license  renewal;  and 

(3)  Describe  how  ARDUTLR  will  be 
managed  for  those  newly  identified 
systems,  structures,  and  components. 

The  Commission  has  determined  that 
regulatory  controls  over  programs  or 
activities  credited  during  the  IPA 
process  should  not  have  additional 
regulatory  oversight  unless  a  program  or 
activity  is  determined  to  be  necessary  to 
address  the  effects  of  aging  for  the 
period  of  extended  operation.  Therefore, 
the  Commission  proposes  to  modify 
§  54.37(b)  to  limit  the  information 
required  in  the  FSAR  update.  Fat  newly 
identified  systems,  structures,  and 
components  that  would  have  required 
review  for  license  renewal,  the  proposed 
requirement  for  the  periodic  FSAR 
update  will  require  that  the  licensee 
describe  how  the  effects  of  aging  will  be 
managed  to  ensure  that  the  systems, 
structures,  and  components  perform 
their  intended  function  during  the 
period  of  extended  operation. 

Section  54.37(c)  currently  requires 
that  a  licensee  do  the  following: 

(1)  Submit  to  the  NRC  at  least 
annually  a  list  of  all  changes  made  to 
programs  for  management  of  ARDUTLR 
that  do  not  decrease  the  effectiveness  of 
"effective"  programs,  with  a  summary 
of  the  justification  and 

(2)  Maintain  docimientation  for  any 
changes  to  "effective"  programs  that  are 
determined  not  to  reduce  the 
effectiveness  of  the  program. 
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Under  the  proposed  rule,  the 
Commission  would  review  aspects  of 
prop-ams  and  procedures  described  in 
the  license  renewal  application  and 
determine  whether  these  programs  and 
procedures  will  provide  reasonable 
assurance  that  the  functionality  of 
systems,  structures,  and  components 
requiring  review  wrill  be  maintained  in 
the  period  of  extended  operation.  The 
license  renewal  review  that  would  be 
conducted  under  this  proposed  rule 
may  consider  all  programs  and  activities 
that  manage  the  effects  of  aging  and 
ensure  functionality  for  these  certain 
systems,  structures,  and  components. 
The  current  r^ulatory  process,  existing 
licensee  oversight  activities,  and  the 
additional  regulatory  controls  associated 
with  placing  a  description  of  activities 
to  manage  the  effects  of  aging  into  the 
FSAR  are  sufficient  to  ensure  that 
changes  to  programs  that  could  decrease 
the  overall  effectiveness  of  the  programs 
to  manage  the  effects  of  aging  for  the 
systems,  structures,  and  components 
requiring  license  renewal  review  will 
receive  appropriate  review  by  the 
licensee.  Therefore,  the  Commission 
proposes  to  delete  §  54.37(c). 

IV.  Availability  of  Dociunents 

Copies  of  all  documents  cited  in  the 
Supplementary  Information  section  are 
available  for  inspection  and/or  for 
reproduction  for  a  fee  in  the  NRC  Public 
Document  Room,  2120  L  Street  N.W. 
(lower  level),  Washington,  DC  20555. 

In  addition,  copies  of  NUREGs  cited 
in  this  document  may  be  purchased 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Ofiice,  P.O. 
Box  37082,  Washington,  DC  20013- 
7082.  Copies  are  also  available  for 
purchase  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161.  The 
NUREGs  can  also  be  accessed  through 
the  NRC  electronic  bulletin  board 
system.  Details  of  how  to  use  this 
system  were  published  in  the  Federal 
Register  on  November  25, 1992  (57  FR 
55602). 

V.  Questions  , 

Although  the  Commission  invites 
public  comments  on  all  issues  in  this 
proposed  rule  and  statement  of 
considerations,  responses  to  the 
following  questions  are  particularly 
solicited: 

Discussion.  An  aging  management 
review  is  required  for  a  small  subset  of 
structures  and  components  within  the 
scope  of  license  renewal.  As  described 
in  Section  Ill.f,  the  Commission 
believes,  based  upon  current  regulatory 
requirements  and  operating  experience, 
that  the  aging  management  review  can 


be  limited  to  "passive,"  "long-lived" 
structures  and  components. 

1.  Should  additional  structures  and 
components  within  the  scope  of  license 
renewal  be  explicitly  required  to  receive 
an  aging  management  review? 

2.  If  so,  what  would  be  the  bases  for 
requiring  such  additional  structures  and 
components  to  be  subject  to  an  aging 
management  review? 

Discussion.  The  IPA  in  the  proposed 
amendment  to  the  license  renewal  rule 
contains  a  process  to  narrow  the  focus 
of  the  aging  management  review  to 
encompass  those  structures  and 
components  that  are  "long-lived"  and 
"passive"  (see  §  54.21(a)(1)  (i)  and  (ii)). 

In  SECY-94-140,  the  Commission 
considered  the  possibility  that 
redundant,  long-lived,  passive 
structures  and  components  could  be 
generically  excluded  from  an  aging 
management  review  for  license  renewal. 
The  basis  for  this  consideration  was  that 
redundancy  is  one  aspect  of  a  defense- 
-  in-depth  design  philosophy  that  could 
provide  reasonable  assurance  that 
certain  single  failures  would  not  render 
systems,  structures,  or  components 
incapable  of  performing  thefr  intended 
ftinction(s).  The  staff  reasoned  that 
although  simultaneous  failures  of 
redundant  structures  and  components 
are  hypotheticaily  possible,  the  physical 
variables  and  the  differences  in 
operational  and  maintenance  histories 
that  will  influence  the  incidence  and 
rates  of  aging  degradation  between 
otherwise  identical  structures  and 
components  make  simultaneous  failures 
of  redundant  equipment  unlikely.  In 
addition,  existing  programs  and 
requirements  (i.e..  maintenance  rule  and 
10  CFR  Part  50,  Appendix  B)  would 
result  in  activities  to  determine  the  root 
causes  for  failures  and  mitigate  future 
occurrences  of  them. 

On  further  consideration,  however, 
the  Commission  has  recognized  that 
since  it  cannot  generically  determine 
that  ail  licensees  have  processes, 
programs,  or  procedures  in  place  for  the 
timely  detection  of  degraded  conditions 
due  to  aging  during  the  extended  period 
of  operation  for  passive,  long-lived 
structures  and  components,  the 
potential  exists  for  reduced  reliability 
and  failure  of  redundant,  long-fived, 
passive  structures  and  components.  If 
the  condition  of  these  structures  and 
components  were  degraded  below  their 
CLB  (i.e..  design  bases,  including 
seismic  design),  without  detection  and 
corrective  action,  a  failure  of  redundant, 
passive  structures  and  components  is 
possible  given,  for  example,  the 
occurrence  of  a  design  basis  seismic 
event,  such  that  the  system  may  not  be 
able  to  p)erform  its  intended  functions. 


Therefore,  without  readily  monitorable 
performance  and/or  condition 
characteristics  to  reveal  degradation  that 
exceeds  CLB  levels  (as  in  the  case  of 
passive,  long-lived  structures  and 
components)  the  Commission  beliex-es  it 
inappropriate  to  permit  generic 
exclusion  of  redundant,  long-lived, 
passive  structures  and  components.  If, 
however,  an  applicant,  in  the  site- 
specific  renewal  application,  can 
demonstrate  that  their  facility  has 
specific  programs  or  processes  in  place 
to  detect  ongoing  degradation  such  that 
failure  of  redundant,  long-lived,  passive 
structures  and  components  is  avoided, 
the  Commission  may  be  able  to  credit 
such  programs  and  allow  redundant, 
long-lived,  passive  structures  and 
components  to  be  excluded  from  further 
aging  management  review. 

3.  Is  there  additional  information  for 
the  Commission  to  consider  that  would 
satisfy  the  Commission's  concern 
relative  to  the  detection  of  degradation 
in  redundant,  long-lived,  passive 
structures  and  components  such  that 
failu-^^  that  might  result  in  loss  of 
system  function  are  unlikely,  and  to 
warrant  a  generic  exclusion? 

Discussion.  The  Commission 
concluded  in  the  SOC  for  the  current 
license  renewal  rule  (56  FR  64963: 
December  13,  1991)  that  20  years  of 
operational  and  regulatory  experience 
provides  a  licensee  with  substantial 
amounts  of  information  and  would 
disclose  any  plant-specific  concerns 
with  regard  to  age-related  degradation. 
In  addition,  a  license  renewal  decision 
with  approximately  20  years  remaining 
on  the  operating  license  would  be 
reasonable  considering  the  estimated 
time  necessary  for  utilities  to  plan  for 
replacement  of  retired  nuclear  power 
plants.  One  utility  has  recently 
indicated  that  decisions  regarding 
license  renewal  made  earlier  in  the 
current  license  term  may  create 
substantial  current-day  economic 
advantages  while  still  providing 
sufficient  plant-specific  history.  This 
utility  suggested  that  the  earliest  date 
for  filing  a  license  renewal  application 
be  changed  so  that  a  license  renewal 
application  can  be  submitted  earlier 
than  20  years  before  expiration  of  the 
existing  operating  license.  The  term  of 
the  renewed  license  would  still  be 
limited  to  40  years. 

4.  Is  there  a'sufficient  plant-specific 
history  before  20  years  of  operation  as 
specified  in  the  current  rule  that 
provides  reasonable  assurance  that 
aging  concerns  would  be  identified?  If 
not,  can  reliance  on  industry-wide 
experience  be  used  as  a  basis  for 
considering  an  application  for  licen<» 
renewal  before  20  years  of  operation? 
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What  should  be  the  earliest  time  an 
applicant  can  apply  for  a  renewed 
license? 

5.  What  additional  safety, 
environmental,  or  economic  benefits  or 
concerns,  if  any,  would  result  from  a 
decision  about  license  renewal  made 
before  the  20th  year  of  current  plant 
operation? 

VI.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

A  draft  environmental  assessment 
(EA)  for  this  proposed  rule  has  been 
prepared  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  the 
regulations  issued  by  the  Council  on 
Environmental  Quality  (40  CFR  1500- 
1508).  and  the  NRC's  regulations  (10 
CFR  Part  51).  Under  NEPA  and  the 
NRC's  regulations,  the  Commission 
must  consider,  as  an  integral  part  of  its 
decisionmaking  process  on  the 
proposed  action,  the  expected 
environmental  impacts  of  promulgating 
the  proposed  rule  and  the  reasonable 
alternatives  to  the  action.  The  NRC 
concludes  that  promulgation  of  the 
proposed  rule  would  not  significantly 
affect  the  enviromnent  and  therefore  a 
full  environmental  impact  statement  is 
not  required  and  a  finding  of  no 
significant  impact  (FONSI),  can  be 
made.  The  basis  for  these  conclusions 
and  the  finding  are  summarized  below. 
The  EA  and  FONSI  are  issued  as  drafts, 
and  public  comments  are  being 
solicited.  The  draft  EA  and  FONSI  are 
available  in  the  NRC  Public  Document 
Room,  2120  L  Street  N.W.  (lower  level), 
Washington',  DC. 

The  NRC  staff  previously  assessed  the 
environmental  impacts  from 
promulgation  of  the  current  license 
renewal  rule  in  NUREG-1398. 
"Environmental  Assessment  for  the 
Final  Rule  on  Nuclear  Power  Plant 
License  Renewal."  In  this  assessment, 
the  NRC  staff  concluded  that  the 
promulgation  of  10  CFR  Part  54  will 
have  no  significant  impact  on  the 
environment.  With  this  assessment  as  a 
baseline,  the  NRC  staffs  approach  for 
assessing  the  environmental  impact  of 
the  proposed  amendment  centered  on 
analyzing  any  differences  in  the 
expected  rule-related  actions  of  the 
current  rule  compared  to  those  under 
the  proposed  amendment. 

The  requirements  for  a  renewed 
license  under  both  the  current  rule  and 
the  proposed  amendment  are  similar. 
Both  approaches  could  result  in  the 
operation  of  plants  up  to  20  years 
beyond  the  expiration  of  the  initial 
license.  An  emphasis  would  be  placed 
on  certain  systems,  structures,  and 
components  undergoing  a  specific  aging 
management  review  to  provide 


assurance  that  the  effects  of  aging  are 
adequately  managed,  ensuring 
functionality  during  the  period  of 
extended  operation.  Under  both 
approaches,  license  renewal  applicants 
must  screen  plant  systems,  structures, 
and  components  through  an  IPA  to 
determine  which  systems,  structures, 
and  components  will  be  subject  to  a 
license  renewal  review  and  then 
determine  whether  additional  programs 
are  required  to  manage  the  effects  of 
aging  so  that  the  intended  function(s)  is 
maintained.  The  principal  differences 
between  the  proposed  action  and  the 
current  rule  is  in  (1)  the  screening  of 
systems,  structures,  and  components  to 
identify  those  that  must  undergo  a 
specific  aging  management  review  and 
(2)  the  form  of  this  aging  management 
review. 

Under  the  screening  of  systems, 
structures,  and  components  that  must  be 
further  reviewed,  the  proposed 
amendment  effectively  narrows  the 
scope  of  systems,  structures,  and 
components  subject  to  an  aging 
management  review.  In  general,  the 
current  rule  contains  a  definition  of 
ARDUTLR  that  would  cause  many 
systems,  structures,  and  components  to 
require  further  aging  management 
review  but  would  allow  existing 
licensee  programs  and  activities 
(including  the  maintenance  rule)  to 
serve  as  a  basis  for  concluding  that 
ARDUTLR  will  be  adequately  managed 
in  the  period  of  extended  operation.  The 
proposed  amendment  would  retain  the 
screening  of  systems,  structures,  and 
components  but  would  reduce  the  scope 
of  systems,  structures,  and  components 
requiring  review  to  a  narrowly  defined 
group  based  on  an  NRC  determination 
in  this  rulemaking  of  the  effectiveness  of 
current  licensee  programs  and  NRC 
requirements  that  will  continue  into  the 
period  of  extended  operation.  Because 
the  proposed  amendment  has 
essentially  the  same  results  with  respect 
to  management  of  aging  effects  in  the 
period  of  extended  operation  as  the 
current  rule,  but  provides  a  more 
efficient  process  to  achieve  these 
results,  the  environmental  impacts  of 
the  proposed  amendment  would  be 
similar  to  those  under  the  current  rule. 
With  respect  to  the  form  of  the  aging 
management  review,  the  proposed  rule 
would  establish  a  clear  focus  on 
managing  the  functionality  of  systems, 
structures,  and  components  in  the  face 
of  detrimental  aging  effects  as  opposed 
to  identification  and  mitigation  of  aging 
mechanisms.  The  Commission  has 
concluded  that  the  focus  on 
identification  of  aging  mechanisms  is 
not  necessary  because  regardless  of  the 
aging  mechanism,  only  those  that  lead 


to  degraded  component  performance  or 
condition  (i.e.,  potential  loss  of 
functionality)  are  of  concern.  Therefore, 
the  Commission  has  concluded  that  an 
aging  management  review  that  seeks  to 
ensure  a  component's  functionality  is  a 
more  efficient  and  appropriate  review. 
This  change  only  improves  the 
efficiency  of  the  licensee's  aging 
management  review.  Therefore,  the 
environmental  impacts  would  be  similar 
to  those  under  the  current  rule. 

The  ultimate  licensee  actions  to 
manage  aging  in  the  renewal  term  under 
the  proposed  rule  are  expected  to  be 
similar  to  those  under  the  current  rule. 
However,  the  required  aging 
management  activities  will  be  arrived  at 
more  efficiently  under  the  proposed 
rule.  Therefore,  the  environmental 
impact  of  relicensing  under  the 
proposed  rule  would  be  similar  to  that 
for  relicensing  under  the  current  rule.  It 
should  be  noted,  however,  that  under 
the  proposed  rule  an  applicant  need  not 
include  a  projection  of  future  aging 
effects  and  any  corresponding 
mitigation  activities  (major 
refurbishment  or  other  plant  changes) 
for  the  renewal  period.  Instead,  the 
focus  is  on  assuring  that  prograrus  are  in 
place  to  identify  and  mitigate  aging 
effects  as  they  occur.  As  a  result,  this 
environmental  assessment  was  limited' 
to  licensee  activities  required  to  put  in 
place  any  relevant  aging  management 
programs  rather  than  a  review  of  any 
future  mitigation  activities  that  may  be 
required  under  these  programs. 

VII.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  amends 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.).  this 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  information  collection 
requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  94,000  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  {T6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  and  to  the 
Desk  Officer.  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019.  (3150- 


0155).  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

VIII.  Regu1at(H7  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  of  the  values  and  impacts  of  the 
proposed  rule  and  of  a  set  of  significant 
alternatives.  The  regulatory  analysis  has 
been  placed  in  the  Commission's  public 
document  room  for  review  by  interested 
members  of  the  public  A  summary  of 
the  findings  and  conclusion  of  the 
regulatory  analysis  are  discussed  below. 
The  specific  objective  of  the  proposed 
rule  is  to  clarify  the  Commission's 
requirements  for  license  renewal  by 
providing  greater  reliance  on  the 
maintenance  rule  and  other  existing' 
licensee  activities  and  programs  for 
purposes  of  license  renewal. 

The  NRC  staff  has  defined  and 
evaluated  a  set  of  specific  alternatives 
that  cover  a  range  of  activities  that 
would  meet  the  objective.  The 
alternatives  were  evaluated  and 
compared  in  the  regulatory  analysis.- 
The  results  of  tbe  regulatory  analysis  are 
summarized  as  follows: 

AKernative  1:  Implement  existing  rule* 
using  SECY-93-049  and  SECY-93-113 
as  guidance. 

Alternative  1  (the  existing  rule) 
requires  an  integrated  plant  assessment 
(IPA),  which  consists  of  screening  plant 
systems,  structures,  and  comf>onents 
that  are  important  to  license  renewal 
(ITLR),  identifying  those  structures  and 
components  that  could  be  subject  to  age- 
related  degradation  unique  to  license 
renewal  (ARDUTLR),  and  demonstrating 
that  ARDUTLR  would  be  managed 
during  the  period  of  extended  operation. 
.Systems,  structures,  and  components  - 
with  an  aging  assessment  based  on  time- 
limited  analyses  corresponding  to  the  - 
current  operating  term  (40  years)  would 
be  treated  as  having  ARDUTLR.  The  IPA 
would  be  included  in  a  FSAR 
supplement. 

Tne  existing  rule  requires  the  greatest 
expenditures  for  license  renewal 
because  it  is  not  explicit  regarding 
reliance  on  the  maintenance  rule  and 
other  existing  licensee  activities  and 
programs  for  purposes  of  license 
renewal.  The  regulatory  analysis  of  the 
existing  rule  was  published  in  NUREG- 
1362  (December  1991). 

Alternative  2:  Amend  the  existing  rule 
to  focus  on  long-lived,  passive 
structures  and  components  and  systems, 
structures,  and  components  with  time- 
limited  analyses  according  to  SBCY-93- 
331  and  the  Commission's  staff 
requirements  memorandum  (SRM) 
dated  February  2, 1994. 

Alternative  2  would  contain  an  IPA 
framework  similar  to  the  existing  rule 
but  would  be  simplified,  including  the 


elimination  of  the  terms  ARDUTLR  and 
ITLR  Most  systems,  structures,  and 
components  subject  to  the  maintenance 
rule  or  other  existing  programs  would 
require  no  further  evaluation  for  license 
renewal.  The  focus  of  Alterative  2  is  on 
long-lived,  passive  structures  and 
components  and  those  s>stems, 
structures,  and  components  with  time- 
limited  aging  analyses.  Although  the 
IPA  would  be  a  part  of  the  application. 
Alternative  2  would  only  require  that 
the  results  and  conclusions  of  the  IPA 
be  included  in  an  FSAR  supplement. 

This  alternative  would  require  fewer 
expenditures  for  bcense  renewal  and 
achieve  a  similar  reduction  in  risk  to  the 
public  health,  as  does  the  existing  rule. 
The  Commission  has  identified  the 
focus  of  license  renewal,  that  is.  long- 
lived,  passive  structures  and 
components  and  systems,  structures, 
and  components  with  time-limited 
aging  analyses.  The  Commission  has 
decided  that  other  systems,  structures, 
and  components  would  continue  to  be 
managed  by  the  current  regulatory 
process,  including  the  maintenance  rule 
and  existing  programs  and  require  no 
further  evaluation  for  license  renewal. 

Alternative  3:  Amend  the  existing  rule 
to  focus  on  systems,  structures,  and 
components  with  time-limited  analyses 
according  to  \he  NRC  staffs  "Option  4" 
discussed  at  the  license  renewal 
workshop  (58  FR  42987;  August  12. 
1992). 

Alternative  3  would  rely  on  the 
current  regulatory  process,  including 
the  maintenance  rule  and  other  existing 
programs,  to  address  aging.  Alternative 
3  would  only  require  a  reevaluation  of 
aging  based  on  time-limited  analyses 
corresponding  to  40  years.  An  extension 
of  these  analyses  to  the  end  of  the 
period-of  extended  operation,  for 
example.  60  years,  would  be  required. 
An  IPA  is  not  required  and  the  existing 
FSAR  updating  requirements  apply 
when  a  time-limited  analysis  described 
in  the  FSAR  is  revised. 

This  alternative  would  require  the 
lowest  renewal  expenditures.  Aging 
management  of  systems,  stnictures.  and 
components,  except  for  those  addressed 
by  time-limited  analyses,  would  be 
addressed  by  the  current  regulatory 
process.  Alternative  3  has  a  potential 
increase  in  accident  risk  when 
compared  with  the  existing  rule.  The 
risk  increase  results  from  the  NRC  staffs 
conser\'ative  assumption  that  aging 
management  activities  in  response  to 
future  regulatory  actions  regarding  long- 
lived,  passive  portions  of  systems, 
structures. and  components  are  not 
included  in  the  averted  risk  estimate  for 
the  period  of  extended  operation. 
Although  the  NRC  staff  believes  that  the 


current  regulatory  process  could  address 
aging  effects  of  systems,  structures,  and 
components  during  the  period  of 
extended  operation,  the  extent  of  these 
future  activities  has  not  been 
determined. 

Alternative  2  was  chosen  as  the 
preferred  alternative  by  the 
Commission.  The  reliance  on  the 
maintenance  rule  and  other  existing 
licensee  activities  and  programs  for 
purposes  of  license  renewal,  which  is 
absent  from  Alternative  1,  directly 
focuses  on  s>-stems,  structures,  and 
components  subject  to  license  renewal 
review.  The  systematic  aging 
assessment,  which  is  absent  from 
Alternative  3.  is  warranted  for  the 
period  of  extended  operation  because  of 
the  importance  of  long-lived,  passive 
structures  and  components.  Alternative 
2  shows  a  significant  positive  net  value 
while  maintaining  a  similar  level  of 
public  health  and  safety  to  the  existing 
rule.  An  approach  similar  to  Alternative 
2.  but  retaining  the  terra  ARDUTLR.  was 
endorsed  by  industn,-  organizations  that 
are  actively  involved  in  license  renewal 
activities. 

As  future  regulator^'  actions  are 
implemented,  the  associated  aging 
management  activities  could  be 
considered  for  managing  the  effects  of 
aging  during  the  period  of  extended 
operation.  If  the  Commission  decides 
that  the  specific  regulator)-  actions  are 
adequate  in  maintaining  the  function  of 
systems.,structures,  or  components 
during  the  period  of  extended  operation, 
the  Commission  may  amend  10  CFR 
Part  54  to  exclude  that  particular 
system,  structure,  or  component  from 
evaluation  in  a  renewal  application. 

IX.  Regulatory  Flexibility  Act 

Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  (5  U.S.C.  605 
(b)),  the  Commission  certifies  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities.  The  proposed  rule  sets  forth  the 
application  procedures  and  the 
technical  requirements  for  renewed 
operating  licenses  for  nuclear  power' 
plants.  Nuclear  power  plant  licensees 
do  not  fall  within  the  definition  of  small 
businesses  as  defined  in  Section  3  of  the 
Small  Business  Act.  15  U.S.C,  632.  the 
Small  Business  Size  Standards  of  the 
Small  Business  Administration  (13  CFR 
Part  121),  or  the  Commission's  Size 
Standards  (56  FR  56671:  November  6, 
1991).  Therefore,  this  proposed  rule 
does  not  fall  within  the  purview  of  the 
Act. 
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X.  Non-Applicability  of  the  Backfit  Rule 

This  proposed  rule,  like  the  original 
license  renewal  rule,  addresses  the 
procedural  and  technical  requirements 
for  obtaining  a  renewed  operating 
license  for  nuclear  power  plants. 
Although  the  proposed  amendment 
constitutes  a  change  to  an  existing 
regulation,  the  NRC  has  determined  that 
the  backfit  rule,  10  CFR  50.109.  does  not 
apply  because  the  proposed  amendment 
only  affects  prospective  applicants  for 
license  renewal.  The  primary  impetus 
for  the  backfit  rule  was  "regulatory 
stability."  Once  the  Commission 
decides  to  issue  a  license,  the  terms  and 
conditions  for  operating  under  that 
license  would  not  be  changed  arbitrarily 
post  hoc.  As  the  Commission  expressed 
in  the  preamble  for  10  CFR  Part  52. 
which  prospectively  changed  the 
-requirements  for  receiving  design 
certifications,  the  backfit  rule — 

IWlas  not  intended  to  apply  to  even,' 
regulatory  action  which  changes  settled, 
expectations.  Clearly,  the  backfit  rule  would 
not  apply  to  a  rule  which  imposed  more 
stringent  requirements  on  all  future 
applicants  for  construction  permits,  even 
though  such  a  rule  might  arguably  have  an 
adverse  impact  on  a  person  who  was 
considering  applying  for  a  permit  but  had  not 
done  so  yet.  In  this  latter  case,  the  backfit 
rule  protects  the  construction  permit  holder, 
but  not  the  pierspective  applicant,  or  even  the 
present  applicant.  (54  FR  15385-86;  April  18, 
1989). 

Regulatory  stability  is  not  a  relevant 
issue  with  respect  to  this  proposed  rule. 
There  are  no  licensees  currently  holding 
renewed  nuclear  power  plant  operating 
licenses  who  would  be  affected  by  this 
rule.  No  applications  for  license  renewal 
have  been  docketed.  It  is  also  unlikely 
that  any  license  renewal  application 
will  be  submitted  before  the  proposed 
rule  becomes  effective  because  of 
implementation  difficulties  with  the 
existing  10  CFR  Part  54  rule. 
Consequently,  there  are  no  valid 
licensee  or  applicant  expectations  that 
may  be  changed  regarding  the  terms  and 
conditions  for  obtaining  a  renewed 
operating  license.  Accordingly,  this 
proposed  rule  does  not  constitute  a 
"backfit"  as  defined  in  10  CFR 
50.109(a)(1). 

Furthermore,  one  reason  the 
Commission  is  proposing  to  amend  10 
CFR  Part  54  is  because  of  the  concerns 
of  nuclear  power  plant  licensees  who 
are  dissatisfied  with  the  current 
requirements  in  10  CFR  Part  54  and 
have  urged  the  Commission  to  modify 
the  rule  to  address  their  concerns. 
Under  this  circumstance,  the  policy 
objective  of  the  backfit  rule  would  not 
be  served  by  undertaking  a  backfit 
analysis.  Regulatory  and  technical 


alternatives  for  addressing  the  concerns 
with  the  current  10  CFR  Part  54  are 
being  analyzed  and  considered  in  the 
regulatory  analysis  that  has  been 
prepared  for  this  proposed  rule. 
Preparation  of  a  separate  backfit 
statement  would  not  provide  any 
substantial  additional  benefit. 

Therefore,  the  Commission  has 
determined  that  a  backfit  analysis 
pursuant  to  10  CFR  50.109  need  not  be 
prepared  for  this  proposed  rule. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination, 
Source  material,  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement,  Nuclear  materials,  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  54 

Administrative  practice  and 
procedure.  Aging,  Effects  of  aging. 
Time-limited  aging  analyses, 
Backfitting,  Classified  information. 
Criminal  penalties.  Environmental 
protection.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  Commission  is  proposing  to  adopt 
the  following  amendments  to  10  CFR 
Parts2,  51,and  54. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  Sees.  161. 181.  68  Stat.  948, 
953.  as  amended  (42  U.S.C.  2201,  2231):  sec. 
191.  as  amended.  Pub.  L.  87-615.  76  Stat.  409 
(42  U.S.C.  2241):  sec.  201.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53, 
62.  63,  81.  103.  104,  105,  68  Stat.  930.  932, 
933.  935.  936.  937.  938,  as  amended  (42 
U.S.C.  2073.  2092.  2093.  2111,  2133.  2134. 
2135);  sec.  114(f).  Pub.  L.  97-425.  96  Stat. 
2213.  as  amended  (42  U.S.C.  10134(f));  sec. 
102.  Pub.  L.  91-190.  8fl  Stat.  853.  as  amended 
(42  U.S.C.  4332);  sec.  301.  88  Stat.  1248  (42 
U.S.C.  5871).  Sections  2.102,  2.103.  2.104, 
2.105.  2.721  also  issued  under  sees.  102. 103. 
104, 105, 183. 189.  68  Stat.  936,  937,  938, 


954.  955,  as  amended  (42  U.S.C.  2132,  2133. 
2134.  2135,  2233.  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415.  96  Stat.  2073 
(42  U.S.C.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161b,  i.  o.  182. 186,  234. 
68  Stat.  948-951.  955.  83  Stat.  444.  as 
amended  (42  U.S.C.  2201(b),  (i).  (o).  2236. 
2282);  sec.  206.  88  Stat.  1246  (42  U.S.C. 
5846).  Sections  2.600-2.606  also  issued 
under  sec.  102.  Pub.  L.  91-190,  83  Stat.  853. 
as  amended  (42  U.S.C.  4332).  Sections 
2.700a.  2  719  also  issued  under  5  U.S.C.  554. 
Sections  2.754,  2.760.  2.770.  2.780,  also 
issued  under  5  U.S.C  557.  Section  2.764  and 
TaWe  1 A  of  Appendix  C  are  also  issued 
under  sees.  135, 141,  Pub.  L.  97-425.  96  Stat. 
2232.  2241  (42  U.S.C.  10155.  10161).  Section 
2.790  also  issued  under  sec.  103. 68  Stat.  936. 
as  amended  (42  US.C.  2133)  and  5  U.S.C. 
552.  Sections  2.800  and  2.808  also  issued 
under  5  U.S.C.  553.  Section  2.809  also  issued 
under  5  U.S.C.  553  and  sec.  29,  Pub.  L.  85- 
256.  71  St.at.  579.  as  amended  (42  U.S.C. 
2039).  Subpart  K  also  issued  under  sec.  189, 
68  Stat.  955  (42  U.S.C.  2239):  sec.  134.  Pub. 
L.  97^25.  96  Stat.  2230  (42  U.S.C.  10154). 
Subpart  L  also  issued  under  sec.  189,  68  Stat. 
955  (42  U.S.C.  2239).  Appendix  A  also  issued 
under  sec.  6.  Pub.  L.  91-560.  84  Stat.  1473    - 
(42  U.S.C.  2135).  Appendix  B  also  issued 
under  sec.  10,  Pub.  L.  99-240,  99  Stat.  1 842 
•(42  U.S.C.  2021b  etseq.). 

2.  In  §  2.758,  paragraphs  (b)  and  (e) 
are  revised  to  read  as  follows: 

§2.758    Consideration  o(  Commission 
rules  and  regulations  In  adjudicatory 
proceedings. 

***** 

(b)  A  party  to  an  adjudicatory 
proceeding  involving  initial  or  renewal 
licensing  subject  to  this  subpart  may 
petition  that  the  application  of  a 
specified  Commission  rule  or  regulation 
or  any  provision  thereof,  of  the  type 
described  in  paragraph  (a)  of  this 
section,  be  waived  or  an  exception  made 
for  the  particular  proceeding.  The  sole 
ground  for  petition  for  waiver  or 
exception  shall  be  that  special 
circumstances  with  respect  to  the 
subject  matter  of  the  particular 
proceeding  are  such  that  the  application 
of  the  rule  or  regulation  (or  provision 
thereof)  would  not  serve  the  purposes 
for  which  the  rule  or  regulation  was 
adopted.  The  petition  shall  be 
accompanied  by  an  affidavit  that 
identifies  the  specific  aspect  or  aspects 
of  the  subject  matter  of  the  proceeding 
as  to  which  the  application  of  the  rule 
or  regulation  (or  provision  thereof) 
would  not  serve  the  purposes  for  which 
the  rule  or  regulation  was  adopted,  and 
shall  set  forth  with  particularity  the 
special  circumstances  alleged  to  justify 
the  waiver  or  exception  requested.  Any 
other  party  may  file  a  response  thereto, 
by  counteraffidavit  or  otherwise. 
***** 

(e)  Whether  or  not  the  procedure  in 
paragraph  (b)  of  this  section  is  available. 
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a  party  to  an  initial  or  renewal  licensing 
proceeding  may  file  a  petition  for 
rulemaking  pursuant  to  §  2.802. 

PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS         — - 

3.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended  (42  U.S.C.  2201):  sees.  201.  as 
amended.  202,  88  Stat.  1242.  as  amended, 
1244  (42  U.S.C  5841,  5842).  Subpart  A  also 
issued  under  National  Environmental  Policy 
Act  of  1969,  sees.  102. 104.105.  83  Stat.  853- 
854,  as  amended  (42  U.S.C.  4332.  4334.    ' 
4335);  and  Pub.  L.  95-604.  Title  II.  92  .Stat. 
3033-3041:  and  sec.  193.  Pub.  L.  101-575. 
104  Stat.  2835  42  U.S.C.  2243).  Sections 
51.20,  51.30,  51.60,  51.61.  51.80.  and  51.97 
also  issued  under  sees.  135. 141.  Pub.  L.  97- 
425.  96  Stat.  2232.  2241,  and  see.  148.  Pub, 
L.  100-203.  101  Stat.  1330-223  (42  U.S.C. 
10155.  10161. 10168).  Section  51. 22  also 
issued  under  sec.  274.  73  Stat.  688.  as 
amended  by  92  Stat.  3036-3038  (42  U.S.C. 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982.  sec.  121,  96  Stat.  2228  (42  U.S.C. 
10141).  Sections  51.43,  51.67.  and  51.109 
also  under  Nuclear  Waste  Policy  Act  of  1982. 
sec.  114(f),  96  Stat.  2216,  as  amended  (42 
li.S.C.  10134(f)). 

4.  In  §51.22,  paragraph  (c)(3)  is 
revised  to  read  as  follows:' 

§51.22    Criterion  for  categorical  exclusion; 
identification  of  licensing  and  regulatory 
actions  eligible  for  categorical  exclusion  or 
otherwise  not  requiring  environmental 
review. 


(.:)•   *   * 

(3)  Amendments  to  Parts  20.  30.  31, 
32,  33.  34,  35,  39,  40,  50.  51.  54.  60,  61, 
70.  71,  72,  73,  74,  81  and  100  of  this 
chanter  which  relate  to — 

(ij  Procedures  for  filing  and  reviewing 
applications  for  licenses  or  construction 
permits  or  other  forms  of  permission  or 
for  amendments  to  or  renewals  of 
licenses  or  construction  permits  or  other 
forms  of  permission; 

(ii)  Recordkeeping  requirements;  or 

(iii)  Reporting  requirements;  and 

(iv)  Actions  on  petitions  for 
rulemaking  relating  to  these 
amendments. 
***** 

5.  Part  54  is  revised  to  read  as  follows: 

PART  54— REQUIREMENTS  FOR 
RENEWAL  OF  OPERATING  LICENSES 
FOR  NUCLEAR  POWER  PLANTS 


JMI 


General  Provisions 

Sec. 

54.1 

Purpose. 

54.3 

Definitions. 

54.4 

Scope. 

54.5 

Interpretations. 

54.7    Written  communications. 

54.9    Information  collection  requirements: 

OMB  approval. 
54.11    Public  inspection  of  applications. 
54.13    Completeness  and  accuracy  of 

information. 
54.15    Specific  exemptions. 
54.17    Filing  of  application. 
54.19    Contents  of  application— general 

information. 

54.21  Contents  of  application— technical 
information. 

54.22  Contents  of  application— technical 
■specificattons. 

54.23  Contents  of  application —  • 
environmental  information. 

54.25    Report  of  the  Advisory  Committee  on 

Reactor  Safeguards. 
54.27    Hearings. 
54.29    Standards  for  issuance  of  a  renewed 

license. 
54.31    Issuance  of  a  renewed  license. 
54.33    Continuation  of  CLB  and  conditions 

of  renewed  license. 
54.35    Requirements  during  term  of  renewed 

license. 
54.37    Additional  records  and  recordkeeping 

requirements. 
54.41  Violations. 
54.43    Criminal  penalties. 

Authority:  Sees.  102. 103. 104.  161    181 
182,  183.  186. 189.  68  Stat.  936.  937.  938. 
948.  953.  954.  955,  as  amended,  sec.  234.  83 
Stat.  1244.  as  amended  (42  U.S.C.  2132.  2133 
2134.  2135,  2201,  2232.  2233.  2236.  2239, 
2282);  sees.  201,  202.  206.  88  Stat  1242. 
1244,  as  amended  (42  ISC.  5841.  5842). 

§54.1  Purpose. 

This  part  governs  the  issuance  of 
renewed  operating  licenses  for  nuclear 
power  plants  licensed  pursuant  to 
Sections  103  or  104b  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (68 
Stat.  919),  and  Title  II  of  the  Energy 
Reorganization  Act  of  1974  (88  Stat. 
1242). 

§54.3    Definitions. 

(a)  As  used  in  this  part. 

Current  licensing  basis  (CLB)  is  the  set 
of  NRC  requirements  applicable  to  a 
specific  plant  and  a  licensee's  written 
commitments  for  ensuring  compliance 
with  and  operation  within  applicable 
NRC  requirements  and  the  plant- 
specific  design  basis  (including  all 
modifications  and  additions  to  such 
commitments  over  the  life  of  the 
license)  that  are  docketed  and  in  effect. 
The  CLB  includes  the  NRC  regulations 
contained  in  10  CFR  parts  2.  19,  20,  21, 
26.  30,  40,  50,  51,  54,  55.  70,  72,  73,  100 
and  appendices  thereto;  orders;  license 
conditions;  exemptions;  and  technical 
specifications.  It  also  includes  the  plant- 
specific  design-basis  information 
defined  in  10  CFR  50.2  as  documented 
in  the  most  recent  final  safety  analysis 
report  (FSAR)  as  required  by  10  CFR 
50.71  and  the  licensee's  commitments 
remaining  in  effect  that  were  made  in 
docketed  licensing  correspondence  such 


as  licensee  responses  to  NRC  bulletins, 
generic  letters,  and  enforcement  actions, 
as  well  as  licensee  commitments 
documented  in  NRC  safety  evaluations 
or  licensee  event  reports. 

Integrated  plant  assessment  (IPA)  is  a 
licensee  assessment  that  demonstrates 
that  a  nuclear  power  plant  facility's 
structures  and  components  requiring 
aging  management  review  in  accordance 
with  §  54.21(3)  for  license  renewal  have 
been  identified  and  that  the  effects  of 
aging  on  the  functionality  of  such 
structures  and  components  will  be 
managed  to  maintain  the  CLB  such  that 
there  is  an  acceptable  Jevel  of  safety 
during  the  period  of  extended  operation. 

Nuclear  power  plant  means  a  nuclear 
power  facility  of  a  tvpe  described  in  10 
CFR  50.21(b)  or  50.22. 

Time-limited  aging  analyses,  for  the 
purposes  of  this  part,  are  those  licensee 
calculations  and  analyses  that  fonn  the 
basis  for  a  licensee  conclusion  regarding 
the  capability  of  systems,  structurts. 
and  components  within  the  scope  oi 
this  part  to  perform-their  intended 
function(s)  that — 

(1)  Consider  the  effects  of  aging:  t;:id 

(2)  Are  based  on  explicit  assumptions 
defined  by  the  current  operating  term  of 
the  plant. 

(b)  All  other  terms  in  this  part  have 
the  same  meanings  as  set  out  in  10  CFR 
50.2  or  Section  11  of  the  Atomic  Energy 
Act,  as  applicable. 

§  54.4    Scope. 

(a)  Plant  systems,  structures,  and 
components  within  the  scope  of  this 
part  are: 

(1)  Safety-related  systems,  structures, 
and  components  which  are  those  relied 
upon  to  remain  functional  during  and 
following  design-basis  events  (as 
defined  in  10  CFR  50.49  (b)(1))  to  ensure 
the  following  functions — 

(i)  The  integrity  of  the  reactor  cooLml 
pressure  boundary; 

(ii)  The  capability  to  shut  downMhe 
reactor  and  maintain  it  in  a  safe 
shutdown  condition;  or 

(iii)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
that  could  result  in  potential  offsite 
exposure  comparable  to  the  10  CFR  Part 
100  guidelines. 

(2)  All  nonsafety-related  system.s. 
structures,  and  components  whose 
failure  could  prevent  satisfactory 
accomplishment  of  any  of  the  functions 
identified  in  paragraphs  (a)(1)  (i),  (ii),  or 
(iii)  of  this  section. 

(3)  All  systems,  structures,  and 
components  relied  on  in  safety  anaJx  ses 
or  plant  evaluations  to  perform  a 
function  that  demonstrates  complian  :e 
with  the  Commission's 'regulations  fur 
fire  protection  (10  CFR  50.48), 
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environmental  qualification  (10  CFR 
50.49).  pressurized  themial  shock  (10 
CFR  50.61).  anticipated  transients 
without  scram  (10  CFR  50.62).  and 
station  blackout  (10  CFR  50.63). 

(b)  The  intended  functions  that  these 
systems,  structures,  and  components 
must  be  shown  to  fulfill  in  §  54.21  are 
those  functions  that  are  the  bases  for 
including  them  within  the  scope  of 
license  renewal  as  specified  in 
paragraphs  (a)  (1)  through  (3)  of  this 
section. 

§  54.5    Interpretations. 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  part  by  any  officer  or 
employee  of  the  Commission  other  than 
a  written  interpretation  by  the  General 
Counsel  will  be  recognized  to  be 
binding  upon  the  Commission. 

§54.7    Written  communications. 

All  applications,  correspondence, 
reports,  and  other  written 
communications  shall  be  filed  in 
accordance  with  applicable  portions  of 
10  CFR  50.4. 

§  54.9    Information  collection 
requirements:  0MB  approval. 

(a)  The  Nuclear  Regulatory- 
Commission  h-jiS  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  XXXX-XXXX. 

(b)  The  approved  info.Tnation 
collection  requirements  contained  in 
this  part  appear  in  §§  54.13,  54.17. 
54.19.  54.21,  54.22,  54.23,  and  54.37. 

§  54.1 1    Public  inspection  of  applications. 

Applications  and  documents 
submitted  to  the  Commission  in 
connection  with  renewal  applications 
may  be  made  available  for  public 
inspection  in  accordance  with  the 
provisions  of  the  regulations  contained 
in  10  CFR  Part  2. 

§  54.1 3    Completeness  and  accuracy  of 
information. 

(a)  Information  provided  to  the 
Commission  by  an  applicant  for  a 
renewed  license  or  information  required 
by  statute  of  by  the  Commission's 
regulations,  orders,  or  license 
conditions  to  be  maintained  by  the 
applicant  must  be  complete  and 
accurate  in  ail  material  respects. 

(b)  Each  applicant  shall  notify  the 
Commission  of  information  identified 


by  the  applicant  as  having  for  the 
regulated  activity  a  significant 
implication  for  public  health  and  safety 
or  common  defense  and  security.  An 
applicant  violates  this  paragraph  only  if 
the  applicant  fails  to  notify  the 
Commission  of  information  that  the 
applicant  has  identified  as  having  a 
significant  implication  for  public  healtli 
and  safety  or  common  defense  and 
security.  Notification  must  be  provided 
to  the  Administrator  of  the  appropriate 
regional  office  within  2  working  days  of 
identifying  the  information.  This 
requirement  is  not  applicable  to 
information  that  is  already  required  to 
be  provided  to  the  Commission  by  other 
reporting  or  updating  requirements. 

§54.15    Specific  exemptions. 

Exemptions  from  the  requirements  of 
this  part  may  be  granted  by  the 
Commission  in  accordance  with  10  CFR 
50.12. 

§  54.1 7    Filing  of  application. 

(a)  The  filing  of  an  application  for  a 
renewed  license  must  be  in  accordance 
with  Subpart  A  of  10  CFR  Part  2  and  10 
CFR  50.4  and  50.30. 

(b)  Any  person  who  is  a  citizen, 
national,  or  agent  of  a  foreign  country, 
or  any  corporation,  or  other  entity 
which  the  Commission  knows  or  has 
reason  to  know  is  owned,  controlled,  or 
dominated  by  an  alien,  a  foreign 
corporation,  or  a  foreign  government,  is 
ineligible  to  apply  for  and  obtain  a 
renewed  license. 

(c)  An  application  for  a  renewed 
license-may  not  be  submitted  to  the 
Commission  earlier  than  20  years  before 
the  expiration  of  the  operating  license 
currently  in  effect. 

(d)  An  applicant  may  combine  an 
application  for  a  renewed  license  with 
applications  for  other  kinds  of  licenses. 

(e)  An  application  may  incorporate  by 
reference  information  contained  in 
previous  applications  for  licenses  or 
license  amendments,  statements, 
correspondence,  or  reports  filed  with 
the  Commission,  provided  that  the 
references  are  clear  and  specific. 

(0  If  the  application  contains 
Restricted  Data  or  other  defense 
information,  it  must  be  prepared  in  such 
a  manner  that  all  Restricted  Data  and 
other  defense  information  are  separated 
from  unclassified  information  in 
accordance  with  10  CFR  50.33(j).  ~ 

(g)  As  part  of  its  application  and  in 
any  event  prior  to  the  receipt  of 
Restricted  Data  or  the  issuance  of  a 
renewed  license,  the  applicant  shall 
agrue  in  writing  that  it  will  not  permit 
any  individual  to  have  access  to 
Re.stricted  Data  until  an  investigation  is 
made  and  reported  to  the  Commission 


on  the  character,  association,  and 
loyalty  of  the  individual  and  the 
Commission  shall  have  determined  that 
permitting  such  persons  to  have  access 
to  Restricted  Data  will  not  endanger  the 
common  defense  and  security.  The 
agreement  of  the  applicant  in  this  regard 
is  part  of  the  renewed  license,  whether 
so  stated  or  not. 

§54.19    Contents  of  application— general 
information. 

(a)  Each  application  must  provide  the 
information  specified  in  10  CFR  50.33(a) 
through  (e),  (h),  and  (i).  Alternatively, 
the  application  may  incorporate  by 
reference  other  documents  that  provide 
the  information  required  by  this  section. 

(b)  Each  application  must  include 
conforming  changes  to  the  standard 
indemnity  agreement,  10  CFR  140.92, 
Appendix  B,  to  account  for  the 
expiration  term  of  the  proposed 
renewed  licen.se. 

§  54.21    Contents  of  application — technical 
information. 

Each  application  must  contain  the 
following  information: 

(a)  An  integrated  plant  assessment 
(IPA).  The  IPA  must: 

(1)  For  those  systems,  structures,  and 
components  within  the  scope  of  this 
part,  as  delineated  in  §  54.4,  identify 
and  list  those  structures  and 
components  subject  to  an  aging 
management  review.  Structures  and 
components  subject  to  an  aging 
management  review  shall  encompass 
those  structures  and  components — 

(i)  That  perform  an  intended  function, 
as  de.scribed  in  §  54.4,  without  moving 
parts  or  without  a  change  in 
configuration  or  properties.  These 
stnictures  and  components  include,  but 
are  not  limited  to,  pressure  retaining 
boundaries,  component  supports, 
reactor  coolant  pressure  boundaries,  the 
reactor  vessel,  core  support  structures, 
containment,  seismic  Category  I 
structures,  electrical  cables  and 
connetUions,  and  electrical  penetrations, 
excluding,  but  not  limited  to.  pumps 
(except  casing),  valves  (except  body), 
motors,  batteries,  relays,  breakers,  and 
transistors;  and 

(ii)  That  are  not  subjec;t  to 
replacement  based  on  a  qualified  life  or 
specified  time  period. 

(2)  Describe  and  justify  the  methods  . 
used  in  paragraph  (a)(1)  of  this  section. 

(3)  For  each  structure  and  component 
identified  in  paragraph  (a)(1)  of  this 
section,  demonstrate  that  the  effects  of 
aging  will  be  managed  so  that  the 
intended  function(s)  will  be  maintained 
for  the  period  of  extended  operation. 

(b)  CLB  changes  during  NRC  review  of 
application.  Each  year  following 


submittal  of  the  license  renewal 
application  and  at  least  3  months  before 
scheduled  completion  of  the  NRC 
review,  an  amendment  to  the  renewal 
application  must  be  submitted  that 
identifies  any  change  to  the  CLB  of  the 
facility  that  materially  affects  the 
contents  of  the  license  renewal 
application,  including  the  FSAR 
supplement. 

(c)  An  evaluation  of  time-limited 
aging  analyses. 

(1)  A  list  of  time-limited  aging 
analyses,  as  defined  in  §  54.3,  must  be 
provided.  The  applicant  shall 
demonstrate  that — 

(i)  The  analyses  remain  valid  for  the 
period  of  extended  operation; 

(ii)  The  analyses  have  been  projected 
to  the  end  of  the  period  of  extended 
operation;  or 

(iii)  The  effects  of  aging  on  the 
intended  function(s)  will  be  adequately 
managed  for  the  period  of  extended 
operation. 

(2)  A  list  must  be  provided  of  all 
plant-specific  exemptions  granted 
pursuant  to  10  CFR  50.12.  For 
exemptions  that  are  based  on  time- 
limited  aging  analyses  as  defined  in 
§  54.3,  the  applicant  shall  provide  an 
evaluation  that  justifies  the  continuation 
of  these  exemptions  for  the  period  of 
extended  operation. 

(d)  An  FSAR  supplement.  The  FSAR. 
supplement  for  the  facility  must  contain 
a  summarydescription  of  the  programs 
and  activities  for  managing  the  effects  of 
aging  and  the  evaluation  of  time-limited 
aging  analyses  for  the  period  of 
extended  operation  determined  by 
paragraphs  (a)  and  (c)  of  this  section,    ' 
respectively. 

§  54.22    Contents  of  application— technical 
specifications. 

Each  application  must  include  any 
technical  specification  changes  or 
additions  necessary  to  manage  the 
effects  of  aging  during  the  period  of 
extended  operation  as  part  of  the 
renewal  application.  The  technical 
justification  for  these  changes  or 
additions  must  be  contained  in  the 
FSAR  supplement  submitted  to  support 
license  renewal. 

§54.23    Contents  of  application- 
environmental  information. 
-  Each  application  must  include  an 
environmental  report  that  complies  with 
the  requirements  of  Subpart  A  of  10  CFR 
Part  51. 

§  54.25    Report  of  the  Advisory  Committee 
on  Reactor  Safeguards. 

Each  renewal  application  will  be 
referred  to  the  Advisory  Committee  on 
Reactor  Safeguards  for  a  review  and 
report.  Any  report  will  be  made  part  of 


the  record  of  the  application  and  made 
available  to  the  public,  except  to  the 
extent  that  security  classification 
prevents  disclosure. 

§54.27    Hearings. 

A  notice  of  an  opportunity  for  a 
hearing  will  be  published  in  the  Federal 
Register  in  accordance  with  10  CFR 
2.105.  In  the  absence  of  a  request  for  a 
hearing  filed  within  30  days  by  a  person 
whose  interest  may  be  affected,  the 
Commission  may  issue  a  renewed 
operating  license  without  a  hearing 
upon  30-day  notice  and  publication 
once  in  the  Federal  Register  of  its  intent 
to  do  so. 

§  54.29    Standards  for  issuance  of  a 
renewed  license. 

(a)  A  renewed  license  may  be  issued 
by  the  Commission  up  to  the  full  term 
authorized  by  §  54.31  based  on  the 
following  findings: 

(l)(i)  Actions  have  been  identified 
and  have  been  or  will  be  taken  with 
respect  to — 

(A)  Managing  the  effects  of  aging 
during  the  period  of  extended  operation 
on  the  functionaUty  of  structures  and 
components  that  have  been  identified  to 
require  review  in  accordance  with 

§  54.21(a)(1);  and 

(B)  Evaluating  time-limited  aging 
analyses  that  have  been  identified  to 
require  review  in  accordance  with 

§  54.21(c): 

(ii)  Such  that  there  is  reasonable 
assurance  that  the  activities  authorized 
by  the  renewed  license  will  continue  to 
be  conducted  in  accordance  with  the 
CLB  and  that  any  changes  made  to  the 
plant's  CLB  in  order  to  comply  with  this 
paragraph  are  otherwise  in  accord  with 
the  Act  and  the  Commission's 
regulations. 

(2)  Any  applicable  requirements  of 
Subpart  A  of  10  CFR  Part  51  have  been 
satisfied. 

(3)  Any  matters  raised  under  §  2.758 
have  been  addressed. 

(b)  The  licensee  shall  comply  with  the 
requirements  specified  in  paragraph  (c) 
of  this  section  if  the  reviews  required  by 
§  54.21  show  that  either: 

(1)  Aging  will  cause  a  loss  of  function 
of  those  structures  or  components  that 
are  reviewed  in  §  54.21(a)(3)  so  that 
there  is  not  reasonable  assurance  during 
the  current  license  term  that  licensed 
activities  will  be  conducted  in 
accordance  with  the  CLB;  or 

(2)  The  time-limited  aging  analyses 
reviewed  in  §  54.21(c)  are  not  sufficient 
to  provide  reasonable  assurance  during 
the  current  license  term  that  licensed 
activities  will  be  conducted  in 
accordance  with  the  CLB. 

(c)  As  determined  by  paragraph  (b)  of 
this  section,  the  licensee  shall  take 


measures  under  its  current  license  to 
ensure  that  the  intended  function  of 
those  systems,  structures,  or 
components  will  be  maintained  in 
accordance  with  the  CLB  throughout  the 
term  of  the  current  license.  The 
adequacy  of  the  measures  for  the  term 
of  the  current  license  shall  not  be 
subject  to  challenge  as  a  part  of  the 
renewal  review  or  hearing  under  Part 
54,  but  may  be  raised  in  a  petition  filed 
under  10  CFR  2.206. 

§  54.31    Issuance  of  a  renewed  license. 

(a)  A  renewed  license  will  be  of  the 
class  for  which  the  operating  license 
currently  in  effect  was  issued. 

(b)  A  renewed  license  will  be  issued 
for  a  fixed  period  of  time,  which  is  the 
sum  of  the  additional  amount  of  time 
beyond  the  expiration  of  the  operating 
license  (not  to  exceed  20  years)  that  is 
requested  in  a  renewal  application  plus 
the  remaining  number  of  years  on  the 
operating  license  currently  in  effect.  The 
term  of  any  renewed  license  mav  not 
exceed  40  years. 

(c)  A  renewed  license  will  become 
effective  immediately  upon  its  issuance, 
thereby  superseding  the  operating 
license  previously  in  effect.  If  a  renewed 
license  is  subsequently  set  aside  upon 
further  administrative  or  judicial 
appeal,  the  operating  license  previously 
in  effect  will  be  reinstated  unless  its 
term  has  expired  and  the  renewal 
application  was  not  filed  in  a  timelv 
manner. 

(d)  A  renewed  license  may  be 
subsequently  renewed  in  accordance 
with  all  applicable  requirements. 

§  54.33    Continuation  of  CLB  and 
conditions  of  renewed  license. 

(a)  Whether  stated  therein  or  not,  each 
renewed  license  will  contain  and 
otherwise  be  subject  to  the  conditions 
set  forth  in  10  CFR  50.54. 

(b)  Each  renewed  license  will  be 
issued  in  such  form  and  contain  such 
conditions  and  limitations,  including 
technical  specifications,  as  the 
Commission  deems  appropriate  and 
necessary  to  help  ensure  that  systems, 
structures,  and  components  subject  to 
review  in  accordance  with  §  54.21  will 
continue  to  perform  their  intended 
functions  for  the  period  of  extended 
operation.  In  addition,  the  renewed 
license  will  be  issued  in  such  form  and 
contain  such  conditions  and  limitations 
as  the  Commission  deems  appropriate 
and  necessary  to  help  ensure  that 
systems,  structures,  and  components 
associated  with  any  time-limited  agint^ 
analyses  will  continue  to  perform  their 
intended  functions  for  the  period  ol 
extended  operation. 
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(c)  Each  renewed  license  will  include 
those  conditions  to  protect  the 
environment  that  were  imposed 
pursuant  to  10  CFR  50.36(b)  and  that  are 
part  of  the  CLB  for  the  facihty  at  the 
time  of  issuance  of  the  renewed  license. 
These  conditions  may  be  supplemented 
or  amended  as  necessary  to  protect  the 
environment  during  the  term  of  the 
renewed  license  and  will  be  derived 
from  information  contained  in  the 
supplement  to  the  environmental  report 
submitted  pursuant  to  10  CFR  Part  51. 
as  analyzed  and  evaluated  in  the  NRC 
record  of  decision.  The  conditions  will 
identify  the  obligations  of  the  licensee 
in  the  envirorunental  area,  including,  as 
appropriate,  requirements  for  reporting 
and  recordkeeping  of  environmental 
data  and  any  conditions  and  monitoring 
requirements  for  the  protection  of  the 
nonaquatic  environment. 

(d)  The  licensing  basis  for  the 
renewed  license  includes  the  CLB,  as 
defined  in  §  54.3(al;  the  inclusion  in  the 
licensing  basis  of  matters  such  as 
licensee  commitments  does  not  chemge 
the  legal  status  of  those  matters  unless 
specifically  so  ordered  pursuant  to 
paragraph  fb)  or  (c)  of  this  section. 

§  54.35    Requirements  during  term  of 
renewed  iicanse. 

[hiring  the  term  of  a  renewed  license, 
licensees  shall  be  subject  to  and  shall 
continue  to  comply  with  all 
Commission  regulations  contained  in  10 
CFR  Parts  2, 19.  20.  21.  26.  30,  40.  50, 
51.  54,  55.  70.  72.  73.  and  100.  and  the 
appendices  to  these  parts  that  are 
applicable  to  holders  of  operating 
licenses. 

§  54.37    Additional  records  and 
recordkeeping  requirements. 

(a)  The  licensee  shall  retain  in  an 
auditable  and  retrievable  form  for  the 
term  of  the  renewed  operating  license 
all  information  and  documentation 
required  by.  or  otherwise  necessary  to 
document  compliance  with,  the 
provisions  of  this  part. 

(b)  After  the  renewed  license  is 
issued,  the  FSAR  update  required  by  10 
CFR  50.71(e)  must  include  any  systems, 
structures,  and  components  newly 
identified  that  would  have  been  subject 
to  an  aging  management  review  or 
evaluation  of  time-limited  aging 
analyses  in  accordance  with  §  54.21. 
This  FSAR  update  must  describe  how 
the  effects  of  aging  will  be  managed 
such  that  the  intended  function(s)  in 

§  54.4(b)  will  be  effectively  maintained 
during  the  p>eriod  of  extended  operation 

§54.41    Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 


prevent  a  relation  of  the  provisions  of 
the  following  Acts: 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended. 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974.  as  amended 
or 

(3)  A  regulation  or  order  issvcmI 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of 

the  Atomic  Energy  Act: 

(1)  For  violations  of  the  following — 

(i)  Sections  53.  57.  62.  63.  81,  82, 101, 
103, 104. 107.  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended: 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  seciions 
specified  in  paragraph  (b)(l)(i)  of  this 
seciion. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  Section 
186  of  the  Atomic  Energy  Act  of  1954. 
as  amended. 

§  54.43    Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  provides  for 
criminal  sanctions  for  willful  violations 
of.  attempted  violation  of.  or  conspiracy 
to  violate,  any  regulation  issued  under 
sections  161b.  161i.  or  161o  of  the  Act. 
For  purposes  of  section  223.  all  the 
regulations  in  Part  54  are  issued  under 
one  or  more  of  sections  161b,  161i,  or 
1610,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  Part  54  that  are 
not  issued  under  sections  161b,  161i,  or 
1610  for  the  purposes  of  section  223  are 
as  follows:  §§  54.1.  54.3.  54.4,  54.5.  54.7, 
54.9,  54.11.  54.15.  54.17.  54.19.  54.21. 
54.22.  54.23,  54.25.  54.27.  54.29.  54.31. 
54.41,  and  54.43. 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  September.  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle. 

Acting  Secretary  of  the  Commission. 
jFR  Doc.  94-22086  Filed  9-«-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-10S-AO] 

Ainworthiness  Directives;  British 
Aerospace  Model  Viscount  744, 745D. 
and  810  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Model  Viscount  744, 
745D,  and  810  series  airplanes.  This 
proposal  would  require  inspections  to 
detect  cracks  in  the  chassis  side  bracing 
structure  and  in  the  chassis  top  strut 
support  intercostals  inside  the  wings, 
and  replacement  of  discrepant  parts 
with  new  parts.  This  proposal  would 
also  require  inspection  of  the 
intercostals  to  determine  the 
specification  of  the  material,  if 
necessary,  and  replacement  of 
discrepant  parts  with  new  parts.  This 
proposal  is  prompted  by  a  report  of 
cracking  in  the  cha.ssis  top  strut  support 
intercostal  in  the  side  bracing  structure 
inside  the  wing  due  to  the  effects  of 
metal  fatigue.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  such  fatigue-related  cracking, 
which  could  lead  to  the  failure  of  the 
chassis  side  bracing  structure  inside  the 
wings  and  consequent  reduced 
structural  integrity  of  the  chassis 
support  structure. 

DATES:  Comments  must  be  received  by 
November  4, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
108-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft  Ltd., 
Engineering  Support  Manager,  Military 
Business  Unit,  Chadderton  Works, 
Greengate,  Middleton.  Manchester  M24 
ISA.  England.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 


ANM-1 13,  Standardization  Branch, 
ANM-113.  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-^056; 
telephone  (206)  227-2148;  fax  (206) 
227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-108-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-108-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  British  Aerospace  Model 
Viscount  744,  745D.  and  810  series 
airplanes.  The  CAA  advises  that  it  has 
received  a  report  of  cracking  in  the 
chassis  top  strut  support  intercostals  of 
the  side  bracing  structure  inside  the 
wings  between  stations  81  and  96. 
Investigation  revealed  that  such 
cracking  was  caused  by  metal  fatigue. 
The  effects  of  such  fatigue-related 
cracking  could  lead  to  failure  of  the 


chassis  top  strut  support  intercostals  of 
the  side  bracing  structure  inside  the 
wings.  This  condition,  if  not  detected 
and  corrected  in  a  timely  manner,  could 
result  in  reduced  stiuctural  integrity  of 
the  chassis  support  structure. 

British  Aerospace  has  issued  Viscount 
Preliminary  Technical  Leaflet  (PTL) 
332.  Issue  1.  Disc  11  Doc.  4.  dated 
December  2. 1991  (for  Model  Viscount 
744  and  745D  series  airplanes),  and 
Viscount  PTL  203.  Issue  1,  Disc  11  Doc. 
2,  dated  December  2. 1991  (for  Model 
Viscount  810  series  airplanes),  which 
describe  procedures  for  repetitive 
detailed  visual  inspections  to  detect 
cracks  in  the  chassis  side  bracing 
structure  inside  the  wings  and  in  the 
chassis  top  strut  support  intercostals 
inside  the  wings,  and  replacement  of 
discrepant  parts  with  new  parts.  These 
PTL's  also  describe  procedures  for  an 
eddy  current  inspection  to  determine 
the  specification  of  the  material  of  the 
intercostals.  if  necessary;  and  discarding 
and  replacing  discrepant  parts  with  new 
parts.  The  CAA  classified  these  PTL's  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  th&United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  'nformation,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  detailed  visual  inspections  to 
detect  cracks  in  the  chassis  side  bracing 
structure  and  in  the  chassis  top  strut 
support  intercostals  of  the  inner  wings, 
and  replacement  of  discrepant  parts 
with  new  parts.  This  proposed  AD 
would  also  require  an  eddy  current 
inspection  to  determine  the 
specification  of  the  material  of  the 
intercostals,  if  necessary;  and  - 
replacement  of  discrepant  parts  with 
new  parts.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  PTL's  described 
previously. 

The  FAA  estimates  that  25  Model 
Viscount  744  and  745D  series  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 


approximately  15  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figiues.  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $20,625,  or  $825  per 
airplane,  per  inspection  cycle. 

The  FAA  estimates  that  4  Model 
Viscount  810  series  airplanes  of  U.S. 
registry  would  be  affected  bv  this 
propcsed  AD.  that  it  would  take 
approximately  15  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,300.  or  $825  per 
airplane,  per  inspection  cycle. 

Based  on  the  above  figures,  the  total 
cost  impact  of  the  actions  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $23,925,  or  $825  per  airplane,  per 
inspection  cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  pro(X)sed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


46598 


Federal  Register  /  Vol.  59,  No.  174  /  Friday,  September  9,  1994  f  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  174  /  Friday,  September  9.  1994  /  Proposed  Rules 


46590 


JMI 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft  Limited 
(Formerly  British  Aerospace 
Commercial  Aircraft  Limited,  Vickers- 
Armstrongs  Aircraft  Limited):  Docket 
94-NM-108-AD. 
Applicability:  All  Model  Viscount  744, 
745D.  and  810  series  airplanes,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  chassis,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  to  detect  cracks  in  the  chassis  side 
bracing  structure  and  in  the  chassis  top  strut 
supfKMl  intercostals  inside  the  wings 
between  stations  61  and  98,  in  accordance 
with  British  Aerospace  Viscount  Preliminary 
Technical  Leaflet  (PTL)  332.  Issue  1,  Disc  11 
Doc.4,  dated  December  2, 1991  (for  Model 
Viscount  744  and  745D  series  airplanes);  or 
British  Aerospace  Viscount  PTL  203,  Issue  1, 
Disc  11  Doc.2,  dated  December  2, 1991  (for 
Model  Viscount  810  series  airplanes):  as 
applicable. 

(1)  If  no  cracking  is  detected  in  the  chassis 
side  bracing  structure,  repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  1.500 
flight  hours  or  14  months,  whichever  occurs 
first. 

(2)  If  any  cracking  is  detected  in  the  chassis 
side  bracing  structure,  prior  to  further  flight, 
replace  the  cracked  side  of  the  bracing 
structure  with  a  new  structure,  in  accordance 
with  the  applicable  PTL. 

(3)  If  no  cracking  is  detected  in  the  chassis 
top  strut  support  intercostal,  prior  to  further 
flight,  perform  an  eddy  current  inspection  to 
determine  the  sp>ecification  of  the  material 
(either  L72  or  L73)  of  the  intercostals.  in 
accordance  with  the  applicable  PTL. 

(i)  If  the  material  is  manufactured  from 
L72,  prior  to  further  flight,  replace  the 
chassis  top  strut  support  intercostal  with  and 
a  new  chassis  top  strut  support  intercostal,  in 
accordance  with  the  applicable  PTL. 

(ii)  If  the  material  is  manufactured  from 
L73.  no  further  action  is  required  by 
paragraph  (a)(3)  of  this  AD. 

(4)  If  cracking  is  detected  in  the  chassis  top 
strut  support  intercostal,  prior  to  further 
flight,  replace  it  with  a  new  chassis  tbp  strut 


support  intercostal,  in  accordance  with  the 
applicable  PTL. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector ,-who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
Septeml)er  2. 1994. 
S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-22230  Filed  &-&-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

15  CFR  Part  15a 
[Docket  No.  940706-4206] 
RIN:  0690-AA22 

Testimony  by  Employees  and  the 
Production  of  Documents  in  Legal 
Proceedings 

AGENCY:  Office  of  the  Secretary. 
Department  of  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Commerce 
is  proposing  to  amend  15  CFR  Part  15a 
which  prescribes  policies  and 
procediu^s  to  be  followed  with  respect 
to  the  testimony  of  Department 
employees  regarding  official  matters, 
and  the  production  of  Department 
documents  in  legal  proceedings.  These 
regulations  would  serve  as  a  statement 
of  policy  and  the  amendments  expand 
the  scope  of  the  existing  regulations  and 
provide  for  more  comprehensive 
standards  and  guidelines  for 
Department  components,  employees, 
former  employees,  other  federal 
agencies,  and  the  public  in  general 
regarding  the  appropriate  procedures 
concerning  testimony  and  the 
production  of  documents. 
DATES:  November  8, 1994. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  M.  Timothy  Conner/ 


Donald  J.  Reed.  U.S.  Department  of 
Commerce.  Office  of  the  General 
Counsel,  General  Litigation  Division, 
Room  5890. 14th  &  Constitution  Avenue 
N\V.,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.  Timothy  Conner  or  Donald  J.  Reed. 
(202) 482-1067. 

SUPPLEMENTARY  INFORMATION:  Section 
301  of  Title  5,  United  States  Code. 
provides  that  the  head  of  an  Executive 
department  may  prescribe  regulations 
for  the  custody,  use  and  preservation  of 
its  records.  The  Supreme  Court  has 
upheld  the  ability  of  Federal  agencies  to 
establish  procedures  in  section  301 
regulations  governing  the  production  of 
records  and  testimony  in  legal 
proceedings  in  which  the  United  States 
is  not  a  party.  United  States  ex  rel. 
Touhyv.  Ragen.  340  U.S.  462  (1951). 

These  proposed  rules  would  establish 
Department  of  Commerce  (DOC) 
policies  and  procedures  applicable  to 
the  production  of  DOC  documents  and/ 
or  testimony  by  DOC  employees  in  legal 
proceedings.  Basically,  the  legal 
proceedings  addressed  in  the  rules  are 
any  administrative  or  judicial  activities 
traditionally  conducted  within  the 
executive  or  judicial  branches  of 
Federal,  state,  local  or  foreign 
governmental  entities  in  which  the 
United  States: 

(i)  Is  not  a  party; 

(ii)  Is  not  represented; 

(iii)  Does  not  have  a  direct  and 
substantial  interest;  and 

(iv)  Is  not  providing  representation  to 
an  individual  or  entity  that  is  a  party. 

Similarly,  the  proposed  rules  would 
not  cover  activities  that  are  not  legal 
proceedings  such  as  Congressional 
request  for  records  or  testimony,  or 
requests  for  records  under  the  Freedom 
of  Information  Act,  5  U.S.C.  552.  In 
addition,  the  proposed  rules  would  not 
infringe  upon  or  displace 
responsibilities  committed  to  the 
Department  of  Justice  in  conducting 
litigation  on  behalf  of  the  United  States. 

Finally,  the  proposed  rules  would  not 
remove  the  need  to  comply  with  any 
applicable  confidentiality  provisions 
such  as  the  Privacy  Act.  The  Freedom 
of  Information  Act  or  the  Trade  Secrets 
Act.  In  fact,  if  the  requirements  of 
confidentiality  statutes  or  regulations 
are  not  met.  records  or  testimony  cannot 
be  provided  even  where  the 
requirements  of  these  regulations  are 
satisfied. 

This  proposed  rule  has  been 
determined  to  be  "not  significant"  for 
purposes  of  Executive  Order  12866. 

The  General  Counsel  certified  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this 


proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  is  because  the  proposed  rule  is 
established  to  facilitate  the 
Department's  safeguarding,  control  and 
preservation  of  its  records,  information, 
papers  and  property.  As  a  result,  a 
regulator)'  flexibility  analysis  was  not 
prepared. 

List  of  Subjects  in  1 5  CFR  Part  1 5a 

Administrative  practice  and 
procedure.  Courts,  and  Government 
employees. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  Part  15a  be 
revised  to  read  as  fallows: 

PA  RT  1 5a— TESTIMONY  BY 
EMPLOYEES  AND  THE  PRODUCTION 
OF  DOCUMENTS  IN  LEGAL 
PROCEEDINGS 

.Sec. 

ISa.l    Scope. 

15a,2    Definitions. 

15a. 3    Demands  for  testimony  or  production 

of  documents:  Department  polif:^'. 
15a.4    Demand  for  testimony  or  produrtion 

of  documents:  Department  procedures. 
15a.5    Procedures  when  a  Department 

employee  receives  a  subpoena^ 
15a.6    Legal  Proceedings  between  private 

litigants:  Expert  or  opinion  testimony. 
15a. 7    Demands  or  requests  in  legal 

proceedings  for  records  protected  by 

confidentiality  statutes. 
15a.8    Testimony  of  Department  employees 

in  proceedings  involving  the  United 

States. 

Authority:  5  U.S.C  301;  15  U.S.C  1501, 
1512, 1513. 1515  and  1518;  Reorganization 
Plan  No.  5  of  1950,  3  CFR.  1949-1953  Comp., 
p.  1004:  44  use.  3101. 

§1Sa.1    Scope. 

(a)  This  part  sets  forth  the  policies 
and  procedures  of  the  Department  of 
Commerce  regarding  the  testimony  of 
employees,  and  former  employees,  as 
witnesses  in  legal  proceedings  and  the 
production  or  disclosure  of  information 
contained  in  Department  of  Commerce 
documents  for  use  in  legal  proceedings 
pursuant  to  a  request,  order,  or 
subpoena  (collectively  referred  to  in  this 
part  as  a  "demand"). 

(b)  This  part  does  not  apply  to  any 
legal  proceeding  in  which  an  employee 
is  to  testify  while  on  leave  status, 
regarding  facts  or  events  that  are- 
unrelated  to  the  official  business  of  the 
Depiartment. 

(c)  This  part  in  no  way  affects  the 
rights  and  procedures  governing  public 
access  to  records  pursuant  to  the 
Freedom  of  Information  Act,  the  Privacy 
Act  or  the  Trade  Secrets  Act. 

(d)  This  part  is  not  intended  to  be 
relied  upon  to,  and  does  not,  create  any 


right  or  benefit,  substantive  or 
procedural,  enforceable  at  Jaw  by  any 
party  against  the  United  States. 

§15a.2.    Deflnitions. 

For  the  purpose  of  this  part: 

(a)  Agency  counsel  means  the  chief 
legal  officer  (or  his/her  designee)  of  an 
agency  within  the  Department  of 
Commerce. 

(b)  Component  means  Office  of  the 
Secretary  or  an  operating  unit  of  the 
Department  as  defined  in  Department 
Organization  Order  1-1. 

(c)  Demand  means  a  request,  order,  or 
subpoena  for  testimony  or  documents 
for  use  in  a  legal  proceeding. 

(dj  Department  means  the  United 
States  Department  of  Commerce  and  its 
constituent  agencies. 

(e)  Document  means  any  record, 
paper  and  other  property  held  by  the 
Department,  including  without 
limitation,  oHicial  letters,  telegrams, 
memoranda,  reports,  studies,  calendar 
and  diary  entries,  maps,  graphs, 
pamphlets,  notes,  charts,  tabulations, 
analyses,  statistical  or  informational 
accumulations,  any  kind  of  summaries 
of  meetings  and  conversations,  film 
impressions,  magnetic  tapes  and  sound 
or  mechanical  reproductions. 

(0  Employee  means  all  current  or 
former  employees  or  officers  of  the 
Department,  including  commissioned 
officers  of  the  National  Oceanic  and 
Atmospheric  Administration  and  any 
other  individual  who  has  been 
appointed  by.  or  subject  to  the 
supervision,  jurisdiction  or  control  of 
the  Secretary  of  the  Department  of 
Commerce. 

(g)  General  Counsel  means  the 
General  Counsel  of  the  Department  or 
other  Department  employee  to  whom 
the  General  Counsel  has  delegated 
authority  to  act  under  this  part. 

(h)  Legal  proceeding  means  all 
pretrial,  trial  and  post  trial  stages  of  all 
existing  or  reasonably  anticipated 
judicial  or  administrative  actions, 
hearings,  investigations,  or  similar 
proceedings  before  courts,  commissions, 
boards  or  other  tribunals,  foreign  or 
domestic.  This  phrase  includes  all 
phases  of  discovery  as  well  as  responses 
to  formal  or  informal  requests  by 
attorneys  or  others  involved  in  legal 
proceedings. 

(i)  Official  business  means  the 
authorized  business  of  the  Department. 

(j)  Secretary  means  the  Secretary  of 
the  Department  of  Commerce. 

(k)  So//ci/or  means  the  Solicitor  of  the 
Patent  and  Trademark  Office. 

(1)  Testimony  means  a  statement  in 
any  form,  including  personal 
-appearances  before  a  court  or  other  legal 
tribunal,  interviews,  de|}ositions. 


telephonic,  televised,  or  videotaped 
statements  or  any  responses  given 
during  discovery  or  similar  proceedings, 
which  response  would  involve  more 
than  the  production  of  documents. 

(m)  United  States  means  the  Federal 
Government,  its  departments  and 
agencies,  and  individuals  acting  on 
behalf  of  the  Federal  Government. 

§15a.3    Demand  for  testimony  or 
production  of  documents:  Department 
policy. 

No  employee  shall  in  response  to  a 
demand,  produce  any  documents,  or 
provide  testimony  regarding  any 
information  relating  to,  or  t«sed  upon 
Department  of  Commerce  documents,  or 
disclose  any  information  or  produce 
materials  acquired  as  part  of  the 
performance  of  that  employee's  official 
duties,  or  because  of  that  employee's 
official  status  without  the  prior 
authorization  of  the  General  Counsel,  or 
the  Solicitor,  or  the  appropriate  agency 
counsel.  The  reasons  for  this  policy  are 
as  follows: 

(a)  To  conserve  the  time  of 
Department  employees  for  conducting 
official  business; 

(b)  To  minimize  the  possibility-  of 
involving  the  Department  in 
controversial  issues  that  are  not  related 
to  the  Department's  mission; 

(c)  To  prevent  the  possibility  that  the 
public  will  misconstrue  variances 
between  personal  opinions  of 
Department  employees  and  Department 
policy; 

(d)  To  avoid  spending  the  time  and 
money  of  the  United  States  for  private 
purposes; 

(e)  To  preserve  the  integrity  of  the 
administrative  process;  and 

(f)  To  protect  confidential,  sensitive 
information  and  the  deliberative  process 
of  the  Department. 

§15a.4    Demand  for  testimony  Of 
production  of  documents:  Department 
procedures. 

(a)  Whenever  a  demand  for  testimony 
or  for  the  production  of  documents  is 
made  upon  an  employee,  the  employee 
shall  immediately  notify  the  General 
Counsel  (Room  5890.  U.S.  Department 
of  Commerce,  Washington.  D.C.  20230, 
(202)  482-1067)  or  appropriate  agency 
counsel.  When  a  demand  for  testimony 
or  for  the  production  of  documents  is 
mode  upon  an  employee  of  the  Patent 
and  Trademark  Office,  the  employee 
should  immediately  notify  the  Solicitor, 
by  phone,  (703)  305-9035;  by  mail 
addressed  Soficitor.  Box  8.  Patent  and 
Trademark  Office,  Washington,  D.C. 
20231;  or  in  person  to  2121  Cry-stal 
Drive,  Crj'stal  Park  2.  Suite  918, 
Arlington.  Virginia  22215. 
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(b)  A  Department  employee  may  not 
give  testimony,  produce  documents,  or 
answer  inquiries  from  a  person  not 
employed  by  the  Department  regarding 
testimony  or  documents  subject  to  a 
demand  or  a  potential  demand  under 
the  provisions  of  this  part  without  the 
approval  of  the  General  Counsel,  or  the 
Solicitor,  or  the  appropriate  agency 
counsel.  A  Department  employee  shall 
immediately  refer  all  inquiries  and 
Demands  to  the  General  Counsel,  or  the 
Solicitor,  or  appropriate  agency  counsel. 
Where  appropriate,  the  General 
Counsel,  or  the  Solicitor,  or  appropriate 
agency  counsel,  may  instruct  the 
E)epartment  employee,  orally  or  in 
writing,  not  to  give  testimony  or 
produce  documents. 

(c)  (1)  Demand  for  testimony  or 
documents.  A  demand  for  the  testimony 
of  a  Department  employee  shall  be 
addressed  to  the  General  Counsel,  Room 
5890.  Department  of  Commerce, 
Washington,  D.C.  20230  or  appropriate 
agency  counsel.  A  demand  for 
testimony  of  an  employee  of  the  Patent 
and  Trademark  Office  shall  be  mail 
addressed  to  the  Solicitor,  Box  8,  Patent 
and  Trademark  Office,  Washington,  D.C. 
20231;  or  in  person  to  2121  Crystal 
Drive.  Crystal  Park  2,  Suite  918. 
Arlington,  Virginia  22215. 

(2)  Subpoenas.  A  subpoena  for 
testimony  by  a  Department  employee  or 
a  document  shall  be  served  in 
accordance  with  the  Federal  Rules  of 
Civil  or  Criminal  Procedure  or 
applicable  state  procedure  and  a  copy  of 
the  subpoena  shall  be  sent  to  the 
General  Counsel,  or  the  Solicitor,  or 
appropriate  agency  counsel. 

(3)  Affidavit.  Except  when  the  United 
States  is  a  party,  every  demand  shall  be 
accompanied  by  an  affidavit  or 
declaration  under  28  U.S.C.  1746  or,  if 
an  affidavit  is  not  feasible,  a  statement 
setting  forth  the  title  of  the  legal 
proceeding,  the  forum,  the  requesting 
party's  interest  in  the  legal  proceeding, 
the  reason  for  the  demand,  a  showing 
that  the  desired  testimony  or  document 
is  not  reasonably  available  from  any 
other  source,  and  if  testimony  is 
requested,  the  intended  use  of  the 
testimony,  a  general  summary  of  the 
desired  testimony,  and  a  showing  that 
no  document  could  be  provided  and 
used  in  lieu  of  testimony.  The  purpose 
of  this  requirement  is  to  assist  the 
General  Counsel,  or  the  Solicitor,  or 
appropriate  agency  counsel  in  making 
an  informed  decision  regarding  whether 
testimony  or  the  production  of  a 
document(s)  should  be  authorized. 

(d)  A  certified  copy  of  a  document  for 
U!>e  in  a  legal  proceeding  may  be 
provided  upon  written  request  and 
payment  of  applicable  fees.  Written 


requests  for  certification  shall  be 
addressed  to  the  agency  counsel  for  the 
component  having  possession,  custody, 
or  control  of  the  document.  Unless 
governed  by  another  applicable 
provision  of  law  or  component 
regulation,  the  applicable  fee  includes 
charges  for  certification  and 
reproduction  as  set  out  in  15  CFR  4.9. 
Other  reproduction  costs  and  postage 
fees,  as  appropriate,  must  also  be  borne 
by  the  requester. 

(e)  The  Secretary  retains  the  authority 
to  authorize  and  direct  testimony  in 
those  cases  where  a  statute  or 
Presidential  order  mandates  a  personal 
decision  by  the  Secretary. 

(f)  The  General  Counsel,  or  the 
Solicitor,  or  appropriate  agency  counsel 
may  consult  or  negotiate  with  an 
attorney  for  a  party  or  the  party  if  not 
represented  by  an  attorney,  to  refine  or 
limit  a  demand  so  that  compliance  is 
less  burdensome  or  obtain  information 
necessary  to  make  the  determination 
required  by  paragraph  (b)  of  this  section. 
Failure  of  the  attorney  to  cooperate  in 
good  faith  to  enable  the  General 
Counsel,  or  the  Solicitor,  or  the 
Secretary,  or  the  appropriate  agency 
counsel  to  make  an  informed 
determination  under  this  part  may 
serve,  where  appropriate,  as  a  basis  for 

a  determination  not  to  comply  with  the 
demand. 

(g)  A  determination  under  this  Part  to 
comply  or  not  to  comply  with  a  demand 
is  not  an  assertion  or  waiver  of 
privilege,  lack  of  relevance,  technical 
deficiency  or  any  other  ground  for 
noncompliance. 

(h)  The  General  Counsel,  or  the 
Solicitor,  or  appropriate  agency  counsel 
may  waive  any  requirements  set  forth 
under  this  section  when  circumstances 
warrant. 

§  1 5a.5    Procedures  wtien  a  Department 
employee  receives  a  subpoena. 

(a)  A  Department  employee  who 
receives  a  Subpoena  shall  immediately 
forward  the  subpoena  to  the  General 
Counsel,  or  the  appropriate  agency 
counsel.  In  the  case  of  an  employee  of 
the  Patent  and  Trademark  Office,  the 
subpoena  shall  immediately  be 
forwarded  to  the  Solicitor.  The  General 
Counsel,  or  the  Solicitor,  or  appropriate 
agency  counsel  will  determine  the 
extent  to  which  a  Department  employee 
will  comply  with  the  subpoena. 

(b)  If  an  employee  is  served  with  a 
subpoena  that  the  General  Counsel,  or 
the  Solicitor,  or  appropriate  agency 
counsel  determines  should  not  be 
complied  with,  the  General  Counsel, 
Solicitor  or  appropriate  agency  counsel 
will  attempt  to  have  the  subpoena 
withdrawn  or  modified.  If  this  cannot  be 


done,  the  General  Counsel,  Solicitor  or 
appropriate  agency  counsel  will  attempt 
to  obtain  Department  of  Justice 
representation  for  the  employee  and 
move  to  have  the  subpoena  modified  or 
quashed.  If,  because  of  time  constraints, 
this  is  not  possible  prior  to  the 
compliance  date  specified  in  the 
subpoena,  the  employee  should  appear 
at  the  time  and  place  set  forth  in  the 
subpoena.  If  legal  counsel  cannot  appear 
on  behalf  of  the  employee,  the  employee 
should  produce  a  copy  of  the 
Department's  regulations  and  infonn  the 
legal  tribunal  that  he/she  has  been 
advised  by  counsel  not  to  provide  the 
requested  testimony  and/or  produce 
documents.  If  the  legal  tribunal  rules 
that  the  demand  in  the  subpoena  must 
be  complied  with,  the  employee  shall 
respectfully  decline  to  comply  with  the 
demand.  United  States  ex  rel.  Touhy  v. 
Ragen,  340  U.S.  462  (1951). 

(c)  Where  the  Department  employee  is 
an  employee  of  the  Office  of  the 
Inspector  General,  the  Inspector  General 
in  consultation  with  the  General 
Counsel,  will  make  a  determination 
under  paragraphs  (a)  and  (b)  of  this 
section. 

§  15a.6    Legal  Proceedings  t>etween  private 
litigants:  Expert  or  opinion  testimony. 

In  addition  to  the  policies  and 
procedures  as  outlined  in  §§  15a. 1 
through  15a.6.  the  following  applies  to 
legal  proceedings  between  private 
litigants: 

(a)  If  a  Department  employee  is 
authorized  to  give  testimony  in  a  legal 
proceeding  not  involving  the  United 
States,  the  testimony,  if  otherwise 
proper,  shall  be  limited  to  facts  within 
the  personal  knowledge  of  the 
Department  employee.  Employees,  with 
or  without  compensation,  shall  not 
provide  expert  testimony  in  any  legal 
proceedings  regarding  Department 
information,  subjects  or  activities  except 
on  behalf  of  the  United  States  or  a  party 
represented  by  the  United  States 
Department  ofjustice.  However,  upon  a 
showing  by  the  requester  that  there  are 
exceptional  circumstances  and  that  the 
anticipated  testimony  will  not  be 
adverse  to  the  interest  of  the  Department 
or  the  United  States,  the  General 
Counsel,  or  the  Solicitor,  or  appropriate 
agency  counsel  may,  in  writing  grant 
special  authorization  for  the  employee 
to  appear  and  give  the  expert  or  opinion 
testimony. 

(b)  (1)  If,  while  testifying  in  any  legal 
proceeding,  an  employee  is  asked  for 
expert  or  opinion  testimony  regarding 
official  DOC  information,  subjects  or 
activities,  which  testimony  has  not  been 
approved  in  advance  in  accordance  with 
these  regulations,  the  witness  shall: 
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(i)  Respectfully  decline  to  answer  on 
the  grounds  that  such  expert  or  opinion 
testimony  is  forbidden  by  these 
regulations; 

(ii)  Request  an  opportunity  to  consult 
with  the  Gerieral  Counsel,  or  the 
Solicitor,  or  appropriate  agency  counsel 
before  giving  such  testimony:  and 

tiii)  Explain  that  upon  such 
consultation,  approval  for  such 
testimony  may  be  provided. 

(2)  If  the  witness  is  then  ordered  by 
the  body  conducting  the  proceeding  to 
provide  expert  or  opinion  testimony 
regarding  official  DOC  information, 
subjects  or  activities  without  the 
opportunity  to  consult  with  either  the 
General  Counsel,  or  the  Solicitor,  or 
appropriate  agency  counsel,  the  witness 
shall  respectfijlly  refuse  to  provide  such 
testimony.  See  United  States  ex  rel. 
Touhy  \.  Ragen,  340  U.S.  462  (1951). 

(c)  If  an  employee  is  unaware  of  these 
regulations  and  provides  expert  or 
opinion  testimony  regarding  official 
DOC  information,  subjects  or  activities 
in  a  legal  proceeding  without  the 
aforementioned  consultation,  the 
witness  shall,  as  soon  after  testifying  as 
possible,  inform  the  General  Coun.sel,  or 
the  Solicitor,  or  appropriate  agency 
counsel  that  such  testirnony  was  given 
and  provide  a  written  summary  of  the 
expert  or  opinion  testimony  provided. 

§  15a.7    Demands  or  reqjcsts  in  legal 
proceedings  for  records  protected  by 
confidentiality  statutes. 

Demands  in  legal  proceedings  for  the 
production  of  records,  or  for  the 
testimony  of  Department  employees 
regarding  information  protected  by  the 
Privacy  Act,  5  U.S.C.  552a,  the  Trade. 
Secrets  Act,  18  U.S.C.  1905  or  other 
confidentiality  statutes,  must  satisfy  the 
requirements  for  disclosure  set  forth  in 
those  statutes  before  the  records  may  be 
provided  or  testimony  given.  The 
General  Counsel,  or  the  Solicitor,  or 
appropriate  agency  counsel  should  first 
determine  if  there  is  a  legal  basis  to 
provide  the  testimony  or  records  sought 
under  applicable  confidentiality  statutes 
before  applying  §§  15a. 1  through  ISa.S. 
Where  an  applicable  confidentiality 
statute  mandates  disclosure,  §§  ISa.l 
through  15a. 8  will  not  apply. 

§15a.8    Testimony  of  Department 
employees  in  proceedings  involving  ttie 
United  States. 

The  following  section  applies  in  legal 
proceedings  in  which  the  United  States 
is  a  party: 

(a)  A  Department  employee  may  not 
testify  as  an  expert  or  opinion  witness 
for  any  other  party  other  than  the 
United  States. 

(b>  Whenever,  in  any  legal  proceeding 
involving  the  United  States,  a  reque.st  is 
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made  by  an  attorney  representing  or 
acting  under  the  authority  of  the  United 
States,  the  General  Counsel,  or  the 
Solicitor,  or  appropriate  agency  counsel 
will  make  all  necessary  arrangements 
for  the  Department  employee  to  give 
testimony  on  behalf  of  the  United 
States.  Where  appropriate,  the  General 
Counsel,  or  the  Solicitor,  or  appropriate 
agency  counsel  may  require 
reimbursement  to  the  Department  of  the 
expenses  associated  with  a  Department 
employee  giving  testimony  on  behalf  of 
the  United  States. 
Alden  F.  Abbott, 

Assistant  General  Counsel  for  Finance  and 
Litigation. 

[FR  Doc.  94-22173  Filed  9-8-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FL-43-1-6554b;  FRL-5064-6] 

Approval  and  Promulgation  of 
Implementation  Pians  Florida: 
Approval  of  Revisions  to  the  Florida 
State  Implementation  Plan 

AGENCY:  Environmental  Prote{:tion 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Florida  through  the  Florida  Department 
of  Environmental  Protection  (FDEP)  for 
the  purpose  of  approving  a  frost 
protection  device.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  EPA  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  vyill  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments  ' 
must  be  received  by  October  11, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Joey  LeVasseur, 


Regulatory  Planning  and  Development 
Section.  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency 
401  M  Street,  SW.,  Washington.  DC    ' 
20460. 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta,  (Deoreia 
30365. 

Air  Resources  Management  Division 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT:  Joev 
LeVasseur,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agencv.  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  ext.4215. 
SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  mle  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  August  22.  1994. 
Patrick  M .  Tobin. 
Acting  Regional  Administrator. 
jFR  D<3c.  94-22237  Filed  9-8-94;  8:45  ami 
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40  CFR  Part  52 
[TX-8-1-S221b;  FRL-5065-2] 

Approval  and  Promulgation  of  State 
Implementation  Plans  Texas; 
Prevention  of  Significant  Deterioration, 
Nitrogen  Dioxide  Increments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  action  proposes  to 
approve  a  revision  to  the  Texas 
Prevention  of  Significant  Deterioration 
State  Implementation  Plan  which 
incorporates  by  reference  the  Federal 
nitrogen  dioxide  increment  standards. 
In  the  Rules  and  Regulations  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
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anticipates  no  adverse  comments.  The 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  proposed  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
the  EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn,  and 
all  public  comments  received  during  the 
30-day  comment  period  set  forth  below 
will  be  addressed  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  October 
11.  1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Region  6  office 
listed  below.  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  two  working 
days  iaadvance. 

U.S.  Envirorunental  Protection 
,Agenc7.  Region  6.  Air  Programs  Branch 
(6T-A)',  First  Interstate  Bank  Building. 
1445  Ross  Avenue,  suite  700.  Dallas. 
Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission.  Office  of  Air  Quality, 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

FOR  FURTHER  INFORJKIATION  CONTACT;  Bill 
Deese  of  the  EPA  Region  6  Air  Programs 
Branch  at  (214)  665-7253  and  at  the 
above  address. 

SUPPLEME^frARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  published  in  the 
Rules  and  Regulations  section  of  this 
Federal  Register. 

Authority:  42  U.S.C.  7401-7671q 
Dated:  August  23, 1994. 
W.B.  Hathaway. 

Acting  Regional  Administrator  I6AI. 
jFR  Doc.  94-22240  Filed  «^-»-94:  8:45  ami 
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40  CFR  Part  52 

[OR-40-1-«396b.  0«-41-1-W97b,  OR-44- 
1 -6543b;  FR1--5023-61 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Oregon 

agemcy:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Oregon  for  the  purpose  of  reducing  the 
National  Air  Quality  Standards 
(NAAQS)  for  carbon  monoxide  (CO). 
The  SIP  revision  was  submitted  by  the 
State  to  satisfy  certain  Federal  Clean  Air 
Act  requirements  for  a  basic  motor 
vehicle  inspeclion  and  maintenance  (1/ 
M)  program  in  the  Portland 
Metropolitan  Service  district  and  the 
Medford-Ashland  Air  Quality 
Maintenance  Area.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  nile 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  October 
11,1994.. 

ADDRESSES:  Written  comments  should 
be  addressed  toMontel  Livingston, 
Environmental  Protection  Specialist 
(AT-082),  Air  Programs  Section,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency.  Region  10,  Air  Programs 
Section.  1200  6th  Avenue.  Seattle.  \VA 
98101. 

The  Slate  of  Oregon  Department  of 
Environmental  Quality,  811  SW..  Sixth 
Avenue.  Portland.  Oregon  97204-1390. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christie  Lee.  Air  Programs  Branch  (AT- 
082).  EPA,  1200  6th  Avenue,  Seattle. 
WA  98101,  (206)  553-1814. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  wliich  is  located  in  the  rules 
s€^ion  of  this  Federal  Register. 


Dated:  luly  15. 1994. 
Gerald  A.  EmisioB. 

Acting  Pegional  Administrator. 

IFK  Doc.  94-22243  Filed  9-8-94:  8:45  ami 
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40  CFR  Part  60 
(AD-FRL-5068-2] 
RIN  2060-AF08 

Standards  of  Performance  for  New 
Stationary  Sources  Cold  Cleaning 
Machine  Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  proposal;  notice 
of  proposed  rulemaking  (NPRM). 

SUMMARY:  This  action  proposes  to 
withdraw  the  Jime  11. 1980.  proposal 
and  proposes  a  new  40  CFR  part  60. 
subpart  II  consisting  of  §§  60.360 
through  60.363  to  cover  those  volatile 
oi^anic  compounds  (VOC)  used  in  cold 
cleaning  machine  operations  that  are 
not  covered  under  40  CFR  part  63. 
subpart  T. 

The  proposed  standard  would  limit 
emissions  of  VOC  from  new.  modified, 
and  reconstructed  cold  cleaning 
machines  with  solvent-air  interface 
areas  greater  than  or  equal  to  1.8  square 
meters  (19  square  feet).  Cold  cleaning 
machines  are  units  specifically  designed 
to  clean  parts  with  liquid  solvent  at  a 
temperature  below  the  solvent  boiling 
point. 

The  proposed  standards  implement 
section  1 1 1  of  the  Act  and  are  based  on 
the  Administrator's  determination  that 
cold  cleaning  machines  belong  to  a 
category  of  sources  that  cause,  or 
contribute  significantly  to,  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  The 
intent  of  the  standards  is  to  require  new. 
modified,  and  reconstructed  cold 
cleaning  machines  with  surface  areas 
larger  than  or  equal  to  1.8  square  meters 
(19  square  feet)  to  control  emissions  to 
the  level  achievable  by  the  best 
demonstrated  system  of  continuous 
emission  reduction,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  non-air  - 
quality  health,  and  environmental 
impact  and  energy  requirements. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  November  8. 1994. 
Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  September  30, 1994.  If 
anyone  cxintacts  the  EPA  reiquesting  a 
public  hearing,  a  public  hearing  will  be 
held  on  October  11. 1994  beginning  at 
9  a.m.  Persons  interested  in  attending 
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the  hearing  should  contact  Ms. 
Marguerite  Thweatt  of  the  EPA,  at  (919) 
541-5607  to  verify  that  a  hearing  will  be 
held. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to  Docket  No.  A-94-08  at 
the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MC-6102),  401  M  Street,  SW, 
Washington,  DC  20460.  The  Agency 
requests  that  a  separate  copy  also  be 
sent  to  the  contact  person  listed  below. 

The  public  hearing  will  be  held  at  the 
EPA's  Office  of  Administration 
Auditorium,  Research  Triangle  Park, 
North  Carolina. 

The  docket  is  located  at  the  above 
address  in  room  M-1500,  Waterside 
Mall  (ground  floor),  and  may  be 
inspected  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday;  telephone  number  (202) 
382-7548.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
standard,  contact  Mr.  Paul  Almodovar, 
Chemicals  and  Petroleum  Branch, 
Emission  Standards  Division  (MD-13),  ~ 
U.S.  Envirormiental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
0283. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  regulatory  text  is  not  included 
in  this  Federal  Register  notice,  but  is  ■ 
available  in  Docket  No.  A-94-08,  or 
from  the  EPA  contact  person  designated 
in  this  notice.  The  proposed  regulator^' 
language  is  also  available  on  the 
Technology  Transfer  Network  (TTN),  on 
the  EPA's  electronic  bulletin  boards. 
This  bulletin  board  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
The  service  is  fiee,  except  for  the  cost 
of  a  telephone  call.  Dial  (919)  541-5742 
for  up  to  a  14,400  bps  modem.  If  more 
information  on  TTN  is  needed  call  the 
HELP  line  at  (919)  541-5384. 

The  proposed  regulatory  text  and 
other  materials  related  to  this 
rulemaking  including  the  Background 
Information/Basis  and  Purpose 
Document,  which  describes  the  factual 
data  on  which  the  proposed  rule  is 
based,  the  methodology  used  in 
obtaining  the  data  and  in  analyzing  it, 
and  the  major  legal  interpretations  and 
policy  considerations  in  more  detail,  are 
available  for  review  in  the  docket. 

I.  Introduction 

A.  Background 

On  June  11, 1980,  the  EPA  proposed 
standards  of  performance  for  organic 
solvent  cleaners  (45  FR  39765).  The 


proposed  standards  would  have  limited 
emissions  of  volatile  organic 
compounds,  and  trichloroethylene, 
perchloroethylene,  methylene  chloride, 
1,1.1-trichloroethane,  and 
trichlorotrifiuoroethane  from  new. 
modified,  and  reconstructed  organic 
solvent  cleaners.  The  EPA  also  proposed 
that  standards  be  developed  under 
section  111(d)  of  the  Clean  Air  Act  for 
the  control  of  emissions  from  existing 
facilities  of  the  five  halogenated  organic 
solvents  listed  above.  The  applicability 
date  for  that  proposal  was  deferred  (46 
FR  22768,  April  21, 1981)  pending 
notice  of  a  later  applicability  date  in  the 
Federal  Register.  That  later  notice  was. 
never  published. 

Since  the  standards  of  performance  of 
organic  solvent  cleaners  were  proposed 
(45  FR  39765),  a  national  emission 
standard  for  hazardous  air  pollutants  for 
halogenated  solvent  cleaners  has  been 
proposed  and  is  scheduled  for 
promulgation  in  November  1994  (40 
CFR  part  63,  subpart  T).  The  subpart  T 
standards  do  not  cover  nonhalogenated 
volatile  organic  compounds  often  used 
in  cold  cleaning  machine  operations 
(e.g.,  mineral  spirits,  Stoddard  solvents, 
naphthas). 

■Therefore,  today's  action  proposes  to 
withdraw  the  June  11, 1980,  proposal 
and  proposes  a  new  40  CFR  part  60, 
subpart  JJ  consisting  of  §§  60.360 
through  60.363  to  cover  those  volatile 
organic  compounds  (VOC)  used  in  cold 
cleaning  machine  operations  that  are 
not  covered  under  40<:FR  part  63, 
subpart  T. 

B.  Legal  Authority  and  Applicability 

New  source  performance  standards 
(NSPS)  implement  section  111  of  the 
Clean  Air  Act  (Act).  The  NSPS  are 
issued  for  categories  of  sources  that  the 
Administrator  determines  cause,  or 
contribute  significantly  to,  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  They 
apply  to  new  stationary  sources  of 
emissions,  i.e.,  sources  whose 
construction,  reconstruction,  or 
modification  begins  after  a  standard  for 
them  is  proposed. 

An  NSPS  requires  these  sources  to 
control  emissions  to  the  level  achievable 
by  "best  demonstrated  technology."  or 
"BDT,"  which  is  described  for 
equipment  and  work  practice  standards 
as  follows: 

•  •  *  The  best  technological  system  of 
continuous  emission  reduction  which  (taking 
into  consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  non-air  quality 
health  and  environmental  impact  and  energy 
requirements)  the  Administrator  determines 
has  been  adequately  demonstrated.  ISection 
ni(h){l)]. 


This  notice  of  proposed  rulemaking  is 
applicable  to  owners  or  operators  of 
immersion  cold  cleaning  machines  that 
are  new,  modified,  or  reconstructed 
after  September  9, 1994.  Specifically, 
this  proposed  rulemaking  applies  to 
owners  or  operators  of  immersion  cold 
cleaning  machines  with  a  solvent-air 
interface  area  larger  than  or  equal  to  1.8 
square  meters  (m^)  (19  square  feet  (ft2)) 
that  use  VOC  solvents.  The  selection  of 
this  level  is  discussed  in  section  l.C. 

Under  section  111(a)(5)  of  the  Act,  an 
owner  or  operator  is  any  person  who 
owns,  leases,  operates,  controls,  or 
supervises  a  stationary  source.  Under 
section  111(a)(3)  of  the  Act,  a  stationary 
source  is  any  building,  structure, 
facility,  or  installation  that  emits  or  may 
emit  any  air  pollutant. 

There  are  two  basic  types  of  cold 
cleaning  machines  used  in  cold  cleaning 
machine  operations:  immersion  and 
remote  reservoir  cold  cleaning 
machines.  An  immersion  cold  cleaning 
machine  is  a  cold  cleaning  machine  that 
is  used  to  clean  parts  by  submerging 
them  in  solvent.  Cleaning  with  sprayed 
solvent  also  occurs  in  some  operations. 
A  remote  reservoir  machine  is  a  cold 
cleaning  machine  that  cleans  parts  by 
pumping  solvent  through  a  spray  hose 
to  a  sink-like  work  area.  The  solvent 
immediately  drains  back  into  an 
enclosed  container  through  a  small 
opening.  Cold  cleaning  machines  are 
typically  machines  that  are  installed  at 
a  particular  location  for  a  period  of  time 
that  may  be  several  months  to  several 
years.  Once  a  machine  is  manufactured, 
the  machine's  configuration  does  not 
change  from  location  to  location. 
Although  the  machine  does  not  emit 
any  air  pollutant  until  it  is  filled  with  . 
solvent  and  actually  used  for  cleaning, 
it  will  emit  pollutants  once  it  is  actually 
used.  Therefore,  a  cold  cleaning 
machine  becomes  a  stationary  source 
when  it  is  initially  positioned  at  the 
place  where  it  will  first  be  used,  which 
is  the  place  where  it  may  first  emit  VOC. 
The  machine  remains  a  stationary 
source  throughout  its  useful  life,  even 
though  the  machine  may  eventually  be 
installed  at  a  number  of  different 
locations. 

Upon  proposal  of  an  NSPS,  a  new 
source  is  subject  to  the  promulgated 
standard.  For  cold  cleaning  machines, 
this  means  a  source  is  subject  to  the 
final  NSPS  requirements,  once  they  are 
promulgated,  when  it  is  positioned  at 
the  location  where  it  will  first  be  used, 
even  if  it  is  subsequently  moved  to  a 
different  location  prior  to  promulgation 
of  the  final  NSPS.  A  cold  cleaning 
machine  is  also  subject  to  NSPS 
requirements  when  it  is  modified  or 
reconstructed  after  September  9, 1994. 
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The  EPA  solicits  comments  on  this 
approach  to  regulating  sources  that  may 
change  location  during  their  useful  life. 

C.  Overview  of  Proposed  Rule 

The  proposed  standards  limit  the 
emissions  of  VOC  from  new,  modified, 
and  reconstructed  immersion  cold 
cleaning  machines.  The  VOC  solvents 
are  used  to  clean  metal,  plastic, 
fiberglass,  and  other  types  of  material. 
The  proposed  standard  is  a  combination 
of  equipment  and  work  practice 
requirements  as  authorized  under 
section  111(h). 

Under  the  Act  there  are  two 
alternatives  available  for  establishing 
NSPS  for  stationary  sources.  Section 
111(b)  provides  for  establishing 
emission  limitations  or  percentage 
reductions  in  emissions  from  these 
sources.  Section  111(h)  provides  that 
the  EPA  may  promulgate  design 
equipment,  work  practice,  or 
operational  standards  or  combination 
thereof,  when  emission  limitations  or 
percentage  reduction  in  emissions  are 
not  feasible.  Under  section  111(h),  the 
standards  prescribed  require  new. 
modified,  and  reconstructed  cold 
cleaning  machines  to  use  the  best 
technological  system  of  continuous 
emission  reduction,  taking  into 
consideration  cost,  non-air  quality 


health  and  environmental  impact,  and 
energy  requirements  that  has  been 
adequately  demonstrated. 

The  emissions  from  immersion  cold 
cleaning  machines  are  fugitive,  that  is, 
they  are  not  emitted  from  a  stack  or 
similar  opening;  therefore,  the  methods 
for  measuring  solvent  loss  are 
impractical  because  of  the  length  of  time 
required  to  accurately  determine  solvent 
losses  and  the  disruption  in  cleaning 
operations  that  would  be  necessary  in 
order  to  take  measurements.  Therefore, 
the  EPA  has  determined  that  it  is  not 
feasible  to  enforce  emission  limitations 
or  percentage  reductions  in  emissions 
for  immersion  cold  cleaning  machines. 
For  these  reasons,  an  equipment  and 
work  practice  standard  under  section 
111(h)  has  been  selected.  The  EPA 
solicits  comments  on  this  approach  and 
whether  other  types  of  standards  would 
be  feasible. 

The  proposed  cold  cleaning 
equipment  standards  for  cold  cleaning 
machines  include  covers,  raised 
freeboards,  solvent  pump  pressure 
design  limits,  and  labels  specifying 
work  practice  requirements.  The  EPA 
believes  work  practices  for  cold 
cleaning  machines  are  required  to 
assure  the  maximum  effectiveness  of  a 
specific  piece  of  control  equipment,  and 
will  further  reduce  solvent  emissions. 


These  proposed  standards  are  all 
pollution  prevention  techniques 
because  they  minimize  the  solvent 
vapor  loss  from  the  machine  and 
encourage  reuse  of  solvent. 

Batch  and  in-line  cold  cleaning 
machines  using  halogenated  HAP 
solvents  are  regulated  by  the 
halogenated  solvent  cleaner  NESHAP. 
scheduled  for  promulgation  in 
November  1994  (40  CFR  part  63,  subpart 
T).  The  proposed  NSPS  regulations 
would  affect  owners  and  operators  of 
new  immersion  cold  cleaning  machines 
with  a  solvent-air  interface  greater  than 
or  equal  to  1.8  m^  (19  ft*)  that  use  VOC 
solvents  or  solvent  blends  that  are  not 
covered  by  the  halogenated  solvent 
cleaner  NESHAP.  Because  lessors  and 
lessees  are  included  in  the  definition  of 
owner  or  operator,  they  are  also  affected 
by  the  NSPS. 

A  summary  of  the  proposed 
equipment  and  work  practice  standards 
is  presented  in  table  1.  An  owner  or 
operator  of  a  cold  cleaning  machine 
subject  to  the  NSPS  would  be  required 
to  comply  with  the  equipment  standard 
and  associated  work  practices.  The  EPA 
solicits  comment  on  these  equipment 
standards  and  work  practices  and 
whether  there  are  any  additional 
measures  that  should  be  included. 


Table  1 .— EQUlPME^f^  and  Work  Practice  Requirements 


Cleaning  machine  type 

Requirements 

Immefsion  cteaning  machines  witti  sol- 
vent-air suflace  areas  larger  than  or 
equaHo1.8m2(19ft^) 

Equipment  _ 

Work  Practice  „_ ^ 

(1)  Cover  that  can  t)e  readily  closed. 

(2)  Drain  rack. 

(3)  Freeboard  ratio  of  at  least  0.5  (or  0.7  if  the  solvent  has  a  volatility  of  greater  ttian  4.3  kitopascals 
(kPa)  (0.6  pounds  per  square  inch)). 

(4)  Visible  fiH  line. 

(5)  Flexible  hose  or  flushing  device  pump  pressure  shall  be  designed  to  not  exceed  69  kPa  (10 
pounds  per  square  Inch). 

(6)  Permanent  latjel  on  each  machine  stating  required  work  practices,  and  if  the  freetward  ratio  is 
less  than  0.7,  the  label  shall  include  a  list  of  solvents  that  may  be  used. 

(1)  Solvent  level  shall  not  exceed  the  fill  line. 

(2)  Solvent  spray  shaH  be  delivered  in  continuous  stream;  flushing  is  to  t>e  performed  m  the 
freeboard  area. 

(3)  Agitators  shaB  prorlire  a  rolling  motion  without  observable  splashir>g. 

(4)  Cover  shaH  be  kept  closed  wtien  mactiine  not  in  use  or  when  parts  are  being  cleaned  t^  agita- 
tion. 

(5)  When  the  cover  is  open,  ttte  machine  shall  not  be  exposed  to  drafts  greater  ttian  40  meters  per 
minute  (nVmin)  (132  feet  per  minute  (ft/min)). 

(6)  Cleaned  parts  shall  be  drained  for  15  seconds  or  until  dripping  has  stopped,  whichever  is  longer 

(7)  Waste  solvent  and  products  shall  be  stored  in  ctosed  containers. 

(8)  Spills  shall  be  wiped  up  immediately  and  the  wipe  rags  stored  in  covered  containers. 

The  EPA  established  these  standards 
based  on  an  evaluation  of  BDT.  The  EPA 
determined  that  BDT  for  machines  with 
solvent-air  int»-face  areas  of  less  than 
1 .8  m*  (19  fl^)  was  equivalent  to  the 
equipment  design  in  existence  in  the 


ab.sence  of  an  NSPS.  Existing  cold 
cleaning  machines  smaller  than  1.8  m- 
(19  n-)  were  determined  to  be  at  BDT; 
and  no  work  practice  or  monitoring, 
reporting,  or  recordkeeping  is  warranted 
because  the  cost  of  such  requirements 


would  be  unreasonable  with  little  or  no 
emission  reduction  benefit.  The  EPA 
determined  that  BDT  for  machines  with 
solvent-air  interface  areas  of  1.8  m*  (IQ 
ft')  or  greater  included  additional 
requirements.  These  requirements 
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include  work  practice  requirements,  as 
well  as  reporting  requirements.  These 
requirements  were  considered  to  be 
warranted  because  the  cost  of  such 
requirements  for  a  cleaning  machine  at 
this  size  would  be  reasonable  given  the 
potential  emission  reduction  ($2,240/ 
Mg  [$2,040/toni).  The  cost  effectiveness 
of  control  for  cleaning  machines  with 
solvent-air  interface  areas  greater  than 
1.8  m2  (19  ftz)  is  further  reduced.  The 
EPA  solicits  comments  on  the  selection 
and  appropriateness  of  the  1.8  m^  (19 
ft^)  solvent-air  interface  area 
applicability  cut  off. 

Compliance  with  the  proposed 
standards  would  be  determined  through 
an  initial  notification  report  from  the 
owner  or  operator  demonstrating 
equipment  standard  compliance. 
Information  supporting  compliance 
equivalence  for  equipment  standard 
requirements  may  be  provided  by  the 
manufacturers.  Enforcement  of  the  work 
practices  is  through  inspections  by 
enforcement  personnel.  Reporting 
requirements  also  include  an  annual 
report  of  equipment  standard  continued 
compliance.  The  EPA  solicits  comment 
on  the  suitability  of  these  compliance 
provisions. 

The  EPA  is  proposing  to  exempt  cold 
cleaning  machines  located  at  nonmajor 
sources  from  40  CFR  70.3  (b)(2) 
operating  permit  requirements.  This 
proposed  exemption  has  been  included 
because  it  was  determined  that  the 
permitting  process  could  be 
burdensome  for  owners  or  operators  of 
cold  cleaning  machines  that  are  not 
themselves  major  sources  and  are  not 
located  at  a  major  source.  In  addition, 
cold  cleaning  machines  may  change 
location  often,  with  permitting  thereby 
increasing  the  administrative  burden  on 
the  permitting  authority  without 
providing  significant  additional 
environmental  benefit. 

D.  Solicitation  of  Comments 

The  EPA  specifically  reque.sts 
comment  on  the  following  issues: 

1.  As  discussed  in  section  I.C,  the 
EPA  solicits  comments  on  the  selection 
and  appropriateness  of  the  1.8  m*  (19 
ft-)  solvent-air  interface  area 
applicability  cut  off.  Specifically,  the 
EPA  requests  comments  on  the 
reasonableness  of  setting  standards  for 
cleaning  machines  smaller  than  1.8  m^ 
(19  ft^). 

2.  As  discussed  in  section  I.B.,  the 
EPA  solicits  comments  on  tlie  proposed 
approach  to  regulating  sources  that  may 
change  location  during  their  useful  life. 

3.  As  discussed  in  section  I.C.  the 
EPA  is  proposing  regulations  that 
consist  of  a  combination  of  equipment 
and  work  practice  standards  that  allow 


for  the  best  emission  control  and  for 
enforceability.  The  EPA  solicits 
comments  on  this  approach  and 
whether  other  types  of  standards  would 
be  feasible. 

4.  As  discussed  in  section  I.C,  the 
EPA  solicits  comment  on  the  proposed 
equipment  standards  and  work  practices 
and  whether  there  are  any  additional 
measures  that  should  be  included. 

5.  As  discussed  in  section  I.C.  the 
EPA  solicits  comment  on  the  suitability 
of  the  reporting  compliance  provision 
requirements. 

6.  The  proposed  rule  includes  a 
requirement  that  a  facility  maintain  a 
windspeed  below  40  meters  per  minute 
(132  feet  per  minute),  unless  the  facility 
can  demonstrate  that  a  higher 
windspeed  is  necessary  to  meet  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  ventilation 
requirements  contained  in  29  CFR 
1910.94(d)(3)  or  any  updated  version  of 
this  section,  or  any  other  OSHA 
standard  that  sets  a  minimum 
ventilation  rate.  The  EPA  does  not 
believe  that  any  situation  would  exist 
that  would  require  the  use  of  increased 
drafts  to  meet  the  OSHA  ventilation 
requirements. 

The  OSHA  ventilation  requirements 
for  open  surface  tanks  contained  in  29 
CFR  part  1910  are  only  one  of  a  number 
of  occupational  worker  exposure  control 
measures  presented.  Other  control 
measures  presented  include  tank  covers, 
foams.  t)eads,  chips,  or  other  materials 
floating  on  the  tank  surface  that  confine 
gases.  Even  if  an  owner  or  operator 
chooses  to  use  ventilation,  the 
ventilation  requirements  presented  in 
table  G-15  of  29  CFR  1910.94(d)(4)(iii) 
for  most  open  tanks  are  below  40  meters 
per  minute  (132  feet  per  minute). 

There  are  ventilation  requirements  for 
certain  hazardous  class  of  compounds 
used  in  certain  tank  sizes  that  exceed  40 
meters  per  minute  (132  feet  per  minute) 
(i.e.,  150  feet  per  minute  |46  meters  per 
minute)).  However,  this  150  feet  per 
minute  (46  meters  per  minute)  is 
measured  at  the  lip  of  the  exhaust  hood 
and  the  proposed  regulation  draft  limit 
is  measured  between  1  and  2  meters  (3.3 
and  3.6  feet)  upwind  of  the  tank  at  the 
same  elevation  as  the  tank  lip.  The  EPA 
does  not  believe  that  a  150  feet  per 
minute  (46  meters  per  minute) 
measured  at  the  face  of  the  exhaust 
hood  is  likely  to  translate  into  a 
ventilation  rate  higher  than  40  meters 
per  minute  (132  feet  per  minute) 
measured  upwind  at  the  same  elevation 
as  the  tank  lip.  However,  the  EPA  has 
included  the  allowance  demonstration 
requirement  to  avoid  any  possible 
conflicting  requirements.  The  EPA 
solicits  comment  and  data  on  situations 


where  the  EPA  windspeed  requirement 
might  conflict  with  a  OSHA 
requirement. 

The  fol  lowing  comments  on  the 
regulatory  approach  are  requested  in  the 
Background  Information/Basis  and 
Purpose  Document  (see  ADDRESSES). 

1.  In  determining  the  regulatory 
baseline  emissions  for  the  cold  cleaning 
operations  source,  it  was  assumed  that 
the  distribution  of  cleaning  machines 
would  be  proportionate  to  population 
density.  The  EPA  solicits  comment  with 
supporting  information  and  data  on 
another  method  that  would  yield  an 
alternative  estimate. 

2.  In  determining  the  regulator)- 
baseline  emissions  for  the  cold  cleaning 
operations  source,  it  was  assumed  that 
the  percent  of  population  in  attainment 
and  nonattainment  areas  is  equivalent  to 
the  percent  of  cleaners  in  attainment 
and  nonattainment  areas.  The  EPA 
solicits  comment  with  supporting 
information  and  data  on  another  method 
that  would  yield  an  alternative  estimate. 

3.  The  EPA  determined,  based  on 
existing  data,  that  increasing  the 
drainage  time  of  a  part  from  5  to  15 
seconds  can  reduce  overall  solvent 
emissions  from  cold  cleaning  machines 
by  about  10  percent.  Although  no  data 
is  readily  available  on  emission 
reductions  associated  with  the  other 
work  practices  listed  above,  it  is 
estimated  that  these  techniques  along 
with  the  drainage  requirements  can 
reduce  overall  emissions  by  about  15 
percent.  The  EPA  solicits  comment  and 
data  on  this  assumption.  The  EPA 
specifically  requests  available  emission 
reduction  data  associated  w  ith  work 
practices. 

II.  Public  Participation 

A.  Written  Comments 

The  EPA  seeks  full  public 
participation  in  arriving  at  its  final 
decisions,  and  strongly  encourages 
comments  on  all  aspects  of  this  proposal 
from  all  interested  parties.  Whenever 
applicable,  full  supporting  data  and 
detailed  analysis  should  be  submitted  to 
allow  the  EPA  to  make  maximum  u.se  of 
the  comments.  All  comments  sRould  be 
directed  to  the  EPA  Air  Docket,  Docket 
No.  A-94-08.  Comments  on  this  notice 
will  be  accepted  until  the  date  specified 
in  DATES. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments, 
and  clearly  label  it  "Confidential 
Business  Information."  Submissions 
containing  such  proprietary  information 
should  be  sent  directly  to  the  contact 
person  listed  above,  and  not  to  the 
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public  docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket.  Information  covered  by 
such  a  claim  of  confidentiality  will  be 
disclosed  by  the  EPA  only  to  the  extent 
allowed  and  by  the  procedures  set  forth 
in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  the 
submission  when  it  is  received  by  the 
EPA,  it  may  be  made  available  to  the 
public  without  further  notice  to  the 
commenter. 

B.  Public  Hearing   . 

Any  affected  person  desiring  to 
present  testimony  at  the  public  hearing 
(see  DATES)  is  asked  to  notify  the  contact 
person  listed  above  at  least  seven  days 

?rior  to  the  day  of  the  public  hearing, 
he  contact  person  should  also  be 
provided  an  estimate  of  the  time 
required  for  the  presentation  of  the 
testimony  and  notified  of  any  need  for 
audio/visual  equipment.  A  sign-up 
sheet  will  be  available  at  the  registration 
table  the  morning  of  the  hearing  for 
scheduling  the  order  of  testimony.  The 
EPA  suggests  that  sufficient  copies  of 
the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition^  it  would  be  helpful  to  receive 
an  advance  copy  of  any  statement  or 
material  to  be  presented  at  the  hearing 
prior  to  the  scheduled  hearing  date.  All 
materials  submitted  will  be  made  a  part 
of  the  official  record  for  this  rulemaking. 

The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  Written 
transcripts  of  the  hearing  will  be  made 
available  for  public  inspection  and 
copying  during  normal  working  hours  at 
the  EPA's  Air  and  Radiation  Docket  and 
Information  Center  in  Washington,  DC 
(see  ADDRESSES  section  of  this 
preamble). 

III.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  section  111  of 
the  Act:  42  U.S.C.  7411. 

rV.  Administrative  Requirements 

A.  Execiifive  Order  J 2866 

Under  Executive  Order  12866  (FR 
51735  (October  4, 1993)).  the  EPA  must 
determine  whether  a  regulation  is 
"significant"  and  therefore  subject  to 
review  by  the  OfBce  of  Management  and 
Budget  (OMB).  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  rBgiilatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities,  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency,  (3)  materially  alter  the 
budgetary  impact  of  entitlement,  grants, 
user  fees,  or  loan  programs,  or  the  rights 
and  obligations  of  recipients  thereof,  or 
(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  OMB  determined  that 
this  rule  is  a  "significant"  regulatory 
action  and  has  thereby  been  reviewed 
by  the  OMB. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]  requires  the  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  "entities."  If  a 
preliminary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  must  be 
prepared. 

For  the  variety  of  directly  affected 
industry  sectors,  the  Small  Business 
Administration's  definition  of  small 
entity  is  independently  owned  and 
operated  companies  ranging  from  less 
than  500  to  1,000  employees  in  the 
manufacturing  sectors,  and  less  than 
$3.5  million  in  sales  in  the  automotive 
service  sectors.  An  estimate  of  the 
number  of  small  businesses  that  would 
be  directly  affected  by  the  proposed 
standards  could  not  be  feasibly 
obtained;  however,  a  majority  of  the 
companies  in  the  affected  sectors  are 
likely  to  be  small  businesses. 

Economic  impacts  were  estimated 
based  on  small,  independently  owned 
and  operated  model  facilities.  As  stated 
in  the  accompanying  "Basis  and 
Purpose"  document  summarizing 
economic  impacts,  the  impact  of  the 
proposed  rule  on  these  entities  is  likely 
to  be  insignificant  in  terms  of  changes 
in  demand,  changes  in  expansion  plans 
and  employment,  and  changes  in 
profitability.  Based  on  these  analysis 
results  it  is  reasonable  to  conclude  that 
small  entities,  regardless  of  their 
number,  are  not  significantly  affected. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 


been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  requirements  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
An  Information  Collection  document 
has  been  prepared  by  the  EPA  (ICR.  No. 
1707.01)  and  a  copy  may  be  obtained 
from  Sandy  Farmer,  Information  Policy 
Branch,  U.S.  Environmental  Protection 
Agency,  Mail  Code  2136,  401  M  Street, 
SW.,  Washington  DC  20460,  or  by 
calling  (202)  260-2740. 

This  collection  of  information  has  an 
estimated  annual  reporting  burden  per 
respondent  of  1.2  hours.  This  burden  is 
0.5  hours  less  than  the  burden  used  in 
the  regulatory  analysis.  This  burden 
includes  time  for  reviewing  instructions 
and  completing  the  required  reports. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Chief  Information  Policy  Branch,  Mail 
Code  2136,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460,  and  to  the 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  6U 

Environmental  protection.  Air 
pollution  control.  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compound. 

Dated:  August  31, 1994. 

Jonathan  Z.  Cannon, 

Acting  Administrator. 

[FR  Doc.  94-22135  Filed  9-8-94;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  36 

[CC  Docket  No.  80-286;  FCC  94-199] 

Establishment  of  a  Joint  Board 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  notice  of  inquiry. 

SUMMARY:  The  Federal  Communications 
Commission  has  adopted  a  Notice  of 
Inquiry  (Notice)  inviting  comment  on 
the  desirability  of  revising  the  assistance 
mechanisms  contained  in  the 
jurisdictional  separations  rules 
applicable  to  the  Universal  Service 
Fund  (USE)  and  Dial  Equipment  Minutii 
(DEM)  weighting.  The  Notice  asks  that 


interested  parties  comment  on  whether 
a  notice  of  proposed  rulemaking  to 
revise  the  current  rules  should  be 
issued.  The  Notice  also  seeks  comment 
on  a  variety  of  alternative  assistance 
mechanisms  and.  in  addition,  requests 
that  interested  parties  propose 
additional  alternatives  for  possible 
inclusion  in  a  subsequent  notice  of 
proposed  rulemaking.  The  intended 
effect  of  adopting  the  Notice  is  to    - 
ex2UTiine,  in  light  of  changes  in  the 
telecommunications  industry  and 
associated  regulatory  changes,  the 
ejrtent  to  which  the  existing  USF  and 
DEM  weighting  rules  and  potential 
alternatives  promote  universal  service, 
competition,  and  efficient  investment 
and  operation,  and  to  determine 
whether  a  notice  of  proposed 
rulemaking  should  be  issued. 
DATES:  Comments  must  be  filed  on  or 
before  October  28. 1994,  and  reply 
comments  must  be  filed  on  or  before 
December  2, 1994. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street.  N.W  . 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont,  Common  Carrier 
Bureau,  Accounting  and  Audits 
Division.  (202)  418-0873. 
SUPPLEMENTARY  INFORMATION:  The 
Notice  proposes  to  undertake  an 
evaluation  of  the  existingUSF  and  DEM 
weighting  assistance  mechanisms, 
explaining  that  the  past  several  years  of 
experience  with  those  rules  should 
assist  the  Commission  in  evaluating  the 
current  rules  and  prospective 
alternatives.  The  Notice  also  requests 
comment  regarding  variations  on  two 
primary  alternatives  to  the  present 
assistance  mechanisms. 

Assistance  Based  on  Reported  Costs. 
First,  the  Notice  asks  interested  partias 
to  consider  and  comment  on 
modifications  to  the  existing  USF  rules, 
which  provide  assistance  to  local 
exchange  carriers  (LECs)  based  upon 
their  reported  local  loop  costs.  The 
Notic-e  requests  comment  upon  the 
definition  of  costs  used  to  determine 
assistance,  specifically  the  possibility  of 
basing  assistance  upon  tlie  combination 
of  local  loop  costs  and  switching  costs 
(whit:h  are  currently  the  basis  for  DEM 
weighting  assistance).  The  Notice  also 
raises  the  question  of  whether  switching 
costs  per  subscriber  vary  significantly 
among  LECs.  The  Notice  asks  interested 
parties  to  address  the  possibility  of 
eliminating  or  reducing  support  for 
LECs  serving  large  study  areas  or  non- 
rural  areas.  Finally,  the  Notice  seeks 
comment  regarding  several  possible 
changes  in  the  existing  formula  for  USF 
.-  ssistance,  including  establishing  a 


sliding  scale  of  declining  assi.stance, 
changing  the  percentage  of  assistance 
for  above-average  costs,  and  changing 
the  threshold  for  high-cost  assistance. 
Assistance  Based  on  Proxy  Factors. 
Second,  the  Notice  asks  interested 
parties  to  comment  on  the  possibility  of 
basing  assistance  to  local  service 
providers  on  the  application  of  proxy 
factors  rather  than  on  reported  costs, 
explaining  that  proxy  factors  could 
promote  increased  efficiency  and  cost 
control.  The  Notice  describes  several 
alternative  proxy  methods  and.  in 
addition,  requests  that  commenters 
propose  additional  alternatives  that 
could  preserve  uruversal  service  while 
promoting  efficient  operation  and 
competition  in  the  provision  of  . 
telecommunications  services. 

The  proxy  approaches  described  in 
the  Notice  include  the  following 
alternatives  for  use  as  proxy  factors:  The 
number  of  subscriber  loops  per 
exchange,  a  combination  of  study  area 
size  and  population  density,  and  a 
combination  of  a  proxy  factor  for  cost 
and  a  proxy  factor  for  general  need 
(such  as  the  ratio  of  average  income  to 
the  cost  of  living  in  the  area  served). 
-The  Notice  also  asks  interested  parties 
to  evaluate  the  merit  of  using  proxy 
factors  to  make  an  initial  determination 
of  the  amount  of  high-cost  assistance  to 
be  directed  to  each  state  jurisdiction, 
and  then  using  reported  costs  to 
determine  the  amount  of  assistance 
provided  to  individual  carriers.  Under 
such  a  system,  the  Notice  requests 
comment  regarding  possible 
administration  of  the  assistance  plan  by 
state  regulatory  commissions,  pursuant 
to  requirements  set  by  the  Commission. 
Finally,  tlie  Notira  requests  comment 
upon  the  possibility  of  establishing  a 
voucher  or  credit  system  for 
telecommunications  users,  who  would 
be  allowed  to  claim  high-cost  assistance 
credits  on  their  local  service  bills  from 
the  carrier  of  their  choice. 

Copies  of  the  Notice  can  be  olrtained 
from  International  Transcription 
Services.  Room  640 — 1990  M  Street. 
N.W..  VVa.shington.  D.C.  20036. 
telephone  number:  (202)  857-3800. 

Fpdnral  Coininunicatinn.s  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-22193  Filed  9-8-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AC74 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  Helianthus  eggertii  (EggerTs 
Sunflower) 

AGENCY:  Fish  and  Wildlife  Serv  ice. 
■  Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  determine 
threatened  status  for  Helianthus  eggertii 
(Eggert's  sunflower)  under  the  authority 
of  the  Endangered  Species  Act  of  1973. 
as  amended  (Act).  This  rare  plant  is 
presently  known  from  Alabama, 
Tennessee  and  Kentucky  with  a  total  of 
24  populations  in  13  counties.  It  is 
threatened  throughout  its  range  bv 
habitat  alteration;  residential, 
commercial,  or  industrial  de\  eloptncnt; 
succession;  and  conversion  of  its 
limited  habitat  to  pasture  or  cropland. 
Additionally,  herbicide  u.se.  particularly 
along  roadsides,  may  also  be  a  threat. 
This  proposal,  if  made  final,  would 
extend  the  Act's  protection  and  re(,overy 
provisions  to  Eggerts  sunflower. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  Novembt-r  8. 
1994.  Public  hearing  requests  mu<;t  Iw 
rec:ei\ed  by  October  24.  1994. 
ADDRESSES:  Comments,  materials,  and 
requests  for  a  public  hearing  concerning 
this  proposal  should  be  sent  to  the  Field 
Supervisor.  A.shevi lie  Field  Office.  U.S. 
Fish  and  Wildlife  Service.  330 
Ridgefield  Court,  Asheville.  North 
Carolina  28806.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
].  Allen  Ratzlaff  at  the  above  address 
(704/665-1195.  Ext.  229). 

SUPPLEMENTARY  INFORMATION: 

Background 

Helianthus  eggertii  (Eggert's 
sunflower)  is  a  perennial  member  of  the 
a.ster  family  (Asteraceae)  known  only 
from  Kentucky,  Tennessee,  and 
Alabama,  h  is  a  tall  (to  2.5  meters)  plant 
arising  from  a  short,  thick  ba.se. 
perennating  by  shallow  elongate,  fleshy 
rhisMjmes  thai  can  form  an  extensive 
network.  The  plant  is  smooth,  except  for 
some  slight  roughening  on  the  uppt^r 
leaf  surfaces,  and  has  a  blue-waxy 
coloration.  Lower  leaves  are 
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conspicuously  whitened.  The  plant's 
opposite  (rarely  whorled)  leaves  are 
mostly  lanceolate  to  narrowly  ovate— 
the  largest  being  10  to  20  centimeters 
(3.9  to  7.9  inches)  long.  Leaf  edges  are 
smooth  or  minutely  toothed  and  the  tip 
is  usually  pointed.  Large  (3-inch)  yellow 
flowers  are  borne  on  the  upper  third  of 
the  stem.  Achenes  (seeds)  are  blackish 
or  grayish  and  mottled.  5  to  6 
millimeters  (0.25  inches)  long,  very 
faintly  striated,  with  just  a  few  scattered 
trichomes  ("hairs").  Flowering  begins  in 
early  August  and  continues  through 
mid-Septeraber,  and  achenes  mature 
from  early  September  to  early  October 
(Jones  1991).  Jones  (1991)  observed  fruit 
set  at  between  5  and  25  seeds  per  head. 
Germination  rates  are  generally  low  for 
Helianthus,  rarely  exceeding  25  percent, 
and  most  require  cold  treatment  (Heiser 
et  al.  1969). 

Eggert's  sunflower  develops  an 
extensive  rhizome  system  and  it  is 
likely  these  rhizomes  can  live  for  many 
years.  Thus,  the  plant  would  not 
necessarily  have  to  have  fruit  every  year 
to  insure  its  survival.  Further,  if 
environmental  conditions  changed  (i.e., 
increased  competition,  shading,  etc.)  it 
may  be  able  to  survive  for  several  years 
by  vegetative  means.  Jones  (1991)  noted 
this  was  the  case  at  several  populations. 
How  long  they  can  surxive  under  these 
conditions  is  unknown. 

Small  (1903)  described  Eggert's 
sunflower  from  specimens  collected  by 
H.  Eggert  near  White  Bluff  in  Dickson 
County,  Tennessee.  Beatley  (1963) 
considered  the  plant  a  distinct  species 
that  was  "conspicuous  because  of  the 
colonial  habit  and  glaucescense."  In  a 
comprehensive  essay  on  Helianthus, 
Heiser  ef  al.  (1969)  retained  H.  eggertii 
as  a  distinct  species  and  placed  it  in  the 
series  Divaricati,  being  distinguished  by 
the  nearly  sessile,  glaucous,  and 
glabrous  leaves.  This  work  pointed  out 
that  H.  eggertii  is  a  hexaploid  (n=51) 
and  could  have  arisen  from  a  cross 
between  H.  laevigatas  (n=34),  a  shale 
barren  species  of  the  Alleghany 
Mountains,  and  H.  decapetalus  (n=17), 
a  widespread  species  of  the  eastern 
United  States. 

Spring  and  Schilling  (1991)  found 
Helianthus  eggertii  to  have  a  unique 
chemical  profile.  Of  the  related 
sunflowers,  the  most  similar  was  H. 
laevigatas,  which  shares  9  of  12 
compounds.  Smith  (1957)  considered  H. 
eggertii  to  be  c^  local  minor  variant  of  H. 
strumosus  but  this  species  proved  to  be 
very  dissimilar  biochemically. 

Helianthus  eggertii  typically  occurs 
on  rolling  to  flat  uplands  in  full  sun  or 
partial  shade.  It  is  often  found  in  open 
fields  or  thickets  along  woodland 
borders  with  other  tall  herbs  and  small 


trees.  The  distribution  of  this  species 
shows  a  strong  correlation  with  the 
barrens  (and  similar  habitats)  of  the 
Interior  Low  Plateau  Province,  with  a 
few  records  from  the  Cumberland 
Plateau  and  Appalachian  Plateau 
Provinces.  The  following  is  a 
description  of  the  species'  status  within 
each  State  where  it  occurs. 

Alabama.  The  one  known  location  for 
Eggert's  sunflower  in  Alabama  (Blount 
County)  was  discovered  in  1981  by 
Robert  Krai  (Jones  1991).  This 
population,  while  presently  vigorous, 
could  be  impacted  by  Interstate-65 
maintenance  or  improvements,  or  by 
development. 

Tennessee.  The  following  information 
on  Eggert's  sunflower  in  Tennessee  is 
primarily  from  Jones  (1991). 

Prior  to  the  status  survey  conducted 
by  Jones  (1991)  there  wjere  12  counties 
in  "Tennessee  with  records  (13)  of 
Helianthus  eggertii.  Four  sites  have  been 
extirpated  (one  each  in  Coffee. 
Davidson,  Lawrence,  and  Williamson 
Counties)  and  four  were  found  to  be 
erroneous  (one  each  in  Dekalb,  Grundy, 
Clay,  and  Morgan  Counties).  Additional 
populations  were  discovered  during  the 
status  survey  and  later  by  Milo  Pyne 
(Tennessee  Department  of  Environment 
and  Conservation,  1993.  in  litt.).  Several 
sites  in  Coffee  County  and  Lewis  County 
are  likely  single  populations  and  are 
treated  as  such  in  this  document.  The  15 
known  H.  eggertii  sites  in  Tennessee  are 
distributed  as  follows:  Coffee  County — 
5  populations  (one  of  which  has  8 
"subpopulations"),  Lawrence  County — 
4  populations,  and  1  population  each  in 
Dickson,  Franklin,  Lewis  (with  6 
"subpopulations"),  Marion,  Maury,  and 
Williamson  Counties.  Most  of  these 
populations  are  small — half  have  fewer 
than  20  individual  plants  (genets).  The 
other  populations  contain  several 
hundred  stems,  but  likely  only  a  small 
percentage  of  these  are  individual 
genets.  Ten  of  the  15  Tennessee 
populations  are  threatened  by  either 
roadside  maintenance,  weedy  invaders, 
or  development.  One  entire  population 
(Arnold  Engineering  Development 
Center — this  population  is  made  up  of  8 
subpopulations)  and  a  portion  of 
another  in  Tennessee  are  on  Federal 
land,  three  are  all  or  partially  on  State 
land,  and  the  remainder  are  in  roadside 
rights-of-way  or  on  private  land. 

Kentucky.  The  following  information 
on  Eggert's  sunflower  in  Kentucky  was 
primarily  derived  from  Jones  (1991), 

All  known  Eggert's  sunflower 
populations  in  Kentucky  are  from  the 
Mammoth  Cave  Plateau  region.  Prior  to 
the  status  survey  conducted  by  Jones 
(1991)  there  were  three  counties  in 
Kentucky  with  single  occurrence 


records  oi  Helianthus  eggertii.  One  site, 
in  Edmonson  County,  has  been 
extirpated  and  the  other  two  records 
proved  to  be  erroneous  (one  each  in 
Lincoln  and  Jackson  Counties). 
However,  seven  new  populations  were 
discovered  during  the  status  survey  and 
an  additional  site  was  discovered  in  July 
1992  (D.  White,  Kentucky  State  Nature 
Preserves  Commission,  1993,  in  litt.). 
The  eight  known  H.  eggertii  sites  in 
Kentucky  are  distributed  as  follows:  one 
population  from  the  Edmonson/Barren 
County  line,  and  one  additional 
population  from  each  of  these  counties, 
one  population  from  Grayson  County, 
and  four  populations  from  Hart  County. 
All  but  one  of  these  populations  have 
fewer  than  15  individual  plants  (genets) 
and  4  have  5  or  fewer.  Only  two 
populations  are  in  barrens  and  half  are 
threatened  by  weedy  competitors  and/or 
road  maintenance.  "Three  of  the  eight 
Kentucky  populations  are  all  or  partially 
on  Federal  land  (Mammoth  Cave 
National  Park),  one  is  owned  by  The 
Nature  Conservancy,  and  the  remainder 
are  in  roadside  rights-of-way  or  are  in 
private  ownership. 

Previous  Federal  Actioii 

Federal  government  actions  on  this 
species  began  with  Section  12  of  the  Ad 
(16  U.S.C.  1531  etseq.),  which  directed 
the  Secretary  of  the  Smithsonian 
Institution  (Smithsonian)  to  prepare  a 
report  on  those  plants  considered 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress 
on  January  9. 1975.  On  July  1, 1975,  the 
Service  published  a  notice  (40  FR 
27823)  that  formally  accepted  the 
Smithsonian  report  as  a  petition  within 
the  context  of  Section  4(c)(2)  (now 
Section  4(b)(3))  of  the  Act.  By  accepting 
this  report  as  a  petition,  the  Service  also 
acknowledged  its  intention  to  review 
the  status  of  those  plant  taxa  named 
within  the  report.  Helianthus  eggertii 
was  included  in  the  Smithsonian  report 
and  the  July  1, 1975.  Notice  of  Review. 
On  June  16. 1976.  the  Service  published 
a  proposed  rule  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  taxa  to  be  endangered  species 
pursuant  to  section  4  of  the  Act; 
Helianthus  eggertii  was  included  in  this 
proposal. 

Tne  1978  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  On  December  10. 
1979  (44  FR  70796),  the  Service 
published  a  notice  withdrawing  plants- 
proposed  on  June  16, 1976.  The  revised 
notice  of  review  for  native  plants 
published  on  December  15. 1980  (45  FR 
82480),  included  H.  eggertii  as  a 
category  2  species.  This  species  was 


retained  as  a  category  2  species  when 
the  notice  of  review  for  native  plants 
was  revised  in  1983  (48  FR  53640),  1985 
(50  FR  39526).  and  again  in  1990  (50  FR 
6184).  Category  2  species  are  those  for 
which  the  Service  has  information  to 
indicate  that  proposing  to  list  them  as 
endangered  or  threatened  may  be 
appropriate,  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  are  not  currently  known  or  on 
file  to  support  the  preparation  of  rules. 

Section  4(b)(3)(B)  of  the  Act,  as 
amended  in  1982.  requires  the  Secretary 
to  make  certain  flndings  on  pending 
petitions  within  twelve  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
ease  for  Helianthus  eggertii  because  of 
the  acceptance  of  the  1975  Smithsonian 
report  as  a  petition.  Beginning  in 
October  1983.  and  in  each  October 
thereafter  until  1993.  the  Service  made 
an  annual  fmding  that  listing 
Helianthus  eggertii  was  warranted  but 
precluded  by  other  pending  listing 
actions  of  a  higher  priority,  and  that 
additional  data  on  vulnerability  and 
threats  were  still  being  gathered. 
Additional  data,  discussed  below,  are 
now  available  to  indicate  that  listing  is 
warranted.  The  current  proposal 
represents  the  final  petition  finding  for 
this  species. 

The  Service  funded  a  survey  in  1989 
to  better  determine  the  status  of  H. 
eggertii  throughout  its  range,  and  a  final 
-report  on  this  survey  was  accepted  by 
the  Service  in  1991.  Based  primarily  on 
information  contained  in  the  1991 
report,  the  Service  elevated  H.  eggertii  to 
a  category  1  species  on  August  30.- 1993, 
and  it  was  included  as  such  in  the 
revised  notice  of  review  for  native 
plants  published  on  Septehiber  30. 1993 
(50  FR  51144).  Category  1  species  are 
those  for  which  the  Service  has 
sufficient  information  on  hand  to 
support  a  proposal  for  listing. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  Helianthus  eggertii  Small 
(Eggert's  sunflower)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 


curtailment  of  its  habitat  or  range.  Fifty- 
eight  percent  of  the  24  known 
populations  of  Helianthus  eggertii  are 
threatened  with  destruction  or  adverse 
modification  of  their  habitat. 

Thirteen  (54  percent)  of  the  24  known 
Helianthus  eggertii  locations  are  _ 
threatened  by  the  encroachment  of  more 
competitive  herbaceous  vegetation  and/ 
or  woody  plants  that  produce  shade  and 
compete  for  limited  water  and  nutrients. 
Active  management  is  required  to 
ensure  that  the  species  continues  to 
sur\'ive  at  all  si.tes. 

Direct  destruction  of  habitat  for 
commercial,  residential,  or  industrial 
development,  along  with  intensive 
right-of-way  maintenance,  are 
significant  threats  to  9  (38  percent)  of 
the  24  known  sites. 

Barrens  habitat,  which  seems  to  be 
preferred  by  Eggert's  sunflower,  has 
been  disappearing  from  the  south- 
central  United  States  at  a  rapid  rate. 
Most  of  the  habitat  has  been  converted 
to  cropland  or  pasture,  or  developed  as 
residential  or  industrial  sites.  Further. 
DeSelm  (1989),  in  a  study  on  Tennessee 
barrens,  reported  that  all  of  his  study 
sites  were  in  the  later  stages  of 
succession — ^the  absence  of  periodic  fire 
being  a  major  contributing  factor. 

As  its  natural  habitat  disappears, 
Eggert's  sunflower  is  now  found  most 
often  in  habitats  that  only  mimic  its 
ecological  requirements.  These  sites 
typically  are  disturbed  habitats  such  as 
roadside  rights-of-way,  ditches, 
roadcuts.  or  mounds  of  soil  and  have 
the  accompanying  assortment  of  weedy 
vegetation  associated  with  disturbed 
areas.  Colonization- likely  occurs  soon 
after  the  disturbance  and  the  sunflower 
is  able  to  compete  initially.  However,  as 
succession  progresses,  this  species  is 
consequently  reduced  to  vegetative 
growth  from  rhizomes  and  is  eventually 
eliminated.  Periodic  burning,  mowing, 
or  thinning  of  vegetation  aLthese  sites 
could  favor  the  species  by  lessening 
competition. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  little  or  no 
commercial  trade  in  Helianthus  eggertii 
at  this  time.  Most  populations  are  very- 
small  and  cannot  support  collection  of 
plants  for  scientific  or  other  purposes. 
Inappropriate  collecting  for  scientific 
purposes  or  as  a  novelty  could  be  a 
threat  to  the  species. 

C.  Disease  or  predation.  Disease  and 
predation  do  not  appear  to  be  factors 
affecting  the  continued  existence  of  the 
species  at  this  time.  However,  in  several 
populations,  larval  insects  have  been 
noted  as  having  destroyed  nearly  all  the 
mature  seeds  in  several  flower  heads 
(Jones  1991,  personal  observation  1992). 


D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Helianthus 
eggertii  is  a  Species  of  Special  Concern 
in  Tennessee,  but  because  it  is  not  listed 
as  endangered  under  that  State's  Rare 
Plant  Protection  and  Consenation  Act. 
it  rec:eives  no  formal  protection.  In 
Alabama,  the  species  does  not  receive 
any  protection  by  the  State.  In 
Kentucky,  this  sunflower  is  listed  as 
endangered  by  the  Kentucky  Academy 
of  Science  and  Kentucky  State  Nature 
Preserves  Commission.  However,  these 
lists  have  no  legal  standing  in  the  State. 

Should  the  species  be  added  to  the 
Federal  list  of  endangered  and 
threatened  species,  additional 
protection  from  taking  will  be  provided 
to  the  five  populations  that  are  all  or 
partially  on  Federal  land.  Protection 
from  inappropriate  commercial  trade 
also  would  be  provided. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
only  other  additional  factor  that 
threatens  Helianthus  eggertii  is  the 
extended  drought  the  species  has  faced 
during  the  past  few  years.  This 
condition  is  likely  causing  higher  than 
normal  mortality  of  seedlings  in  the 
natural  populations  and  could,  if 
continued  over  an  extended  period  of 
time,  have  an  adverse  effect  on  the 
survival  of  H.  eggertii. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Helianthus 
eggertii  as  a  threatened  species. 
Threatened  status  is  more  appropriate 
than  endangered,  as  threats  to  the 
species  are  not  imminent  and  the 
species  does  not  appear  to  be  in  danger 
of  e.xtinction  at  the  present  time.  Critical 
habitat  is  not  being  designated  for  the 
reasons  discussed  below. 

Critical  Habitat 

Critical  habitat  is  defined  in  sp<;tion  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (1)  Essential  to  the  conser\'ation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
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which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  Ends  that 
designation  of  critical  habitat  is  not 
prudent  for  Helianthus  eggertii  at  this 
time.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
BAist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (2)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species. 

Most  populations  of  this  species  are 
small  and  the  loss  of  even  a  few 
individuals  to  activities  such  as 
collection  for  sdentiHc  purposes  could 
extirpate  the  species  htim  some 
locations.  Takmg,  without  a  permit,  is 
prohibited  by  the  Act  from  locations 
under  Federal  jurisdiction;  however, 
only  two  of  the  known  populations  are 
entirely  under  Federal  jurisdiction. 
Publication  of  critical  habitat 
descriptions  and  maps  would  increase 
public  interest,  possibly  lead  to 
additional  threats  to  the  species  from 
collecting  and  vandalism,  and  would 
increase  enforcement  problems. 

Critical  habitat  would  not  be 
t)enencial  in  terms  of  adding  additional 
protection  for  the  species  under  section 
7  of  the  Act.  Regulations  promulgated 
for  the  implementation  of  section  7 
provide  for  both  a  "jeopardy"  standard 
and  a  "destruction  or  adverse 
modification"  of  critical  habitat 
standard.  Any  additional  protection 
from  Federal  actions  gained  under 
Section  7  of  the  Act  would  be  minimal 
compared  to  the  increase  in  risk  from 
taking.  Should  Federal  involvement 
occur,  habitat  protection  will  be 
addressed  through  the  Section  7 
consultation  process,  utilizing  the 
"jeopardy"  standard. 

The  ovraers  and  managers  of  all  the 
known  populations  of  Helianthus 
eggertii  will  be  made  aware  of  the 
plant's  location  and  of  the  importance  of 
protecting  the  plant  and  its  habitat. 
Protection  of  this  species'  habitat  will 
also  be  addressed  through  the  re<;overy 
process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  A(.1  include 


recognition,  recovery  actions, 
requirements  for  Federal  protection,  aiid 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Service  following 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Siervice  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed,  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  adion  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  The 
majority  of  Helianthus  eggertii 
populations  are  on  privately  owned  or 
State  owned  land.  However,  one  entire 
population  and  portions  of  three  others 
are  on  Mammoth  Cave  National  Park 
and  one  population  of  H.  eggertii  is  on 
Arnold  Engineering  Defense  Center 
(Department  of  the  Interior,  U.S.  Park 
Service  and  Department  of  Defense.  U.S. 
Air  Force,  respectively). 

The  Act  ana  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply, 
to  all  threatened  plants.  All  trade 
prohibitions  of  Section  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  17.71, 
would  apply.  These  prohibitions,  in 
part,  would  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  this  species 
in  interstate  or  foreign  commerce,  or  to 
remove  and  reduce  to  po.ssession  the 
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species  from  areas  under  Federal 
jurisdiction.  In  addition,  for  endangered 
plants,  the  1988  amendments  (Pub.  L, 
100-478)  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
endangered  plants  in  knowing  violation 
of  any  State  law  or  resolution,  including 
State  criminal  trespass  law.  Section  4(d) 
of  the  Act  allows  for  the  provision  of 
such  protection  to  threatened  species 
through  regulations.  This  protection 
may  apply  to  threatened  plants  once 
revised  regulations  are  promulgated. 
Certain  exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  species  under 
certain  circumstances.  It  is  anticipated 
that  few  permits  would  ever  be  sought 
or  issued  because  the  species  is  not 
common  in  cultivation  or  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
listed  plants  and  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  (TE),  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345-3301  (phone  404/679- 
4000)  (facsimile  404/679-7081). 

Public  Conunents  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  propasal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestfons  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Helianthus 
eggertii: 

(2)  The  location  of  any  additional 
populations  of  Helianthus  eggertii  and 
the  reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Helianthus  eggertii. 

Final  promulgation  of  the  regulation 
on  Helianthus  eggertii  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 


.   The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  filed  within  45  days  of  the  date 
of  this  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Super\'isor,  Asheville  Field  Office, 
U.S.  Fish  and  Wildlife  Ser\'ice,  330 
Ridgefield  Court,  Asheville,  North 
Carolina  28806. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subfects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 
PARTI  7— {AMENDED] 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Public  Law 
99-625. 100  Stat.  3500;  unless  otherM,ise   . 
noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Asteraceae  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  threatened  plants. 

*         •         * 

(h)  •  *  • 


«        * 


Species 


Sciehtrftc  name 


Common  name 


Historic  range 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Asteraceae — Aster  family: 

Helianthus  eggertii Sunflower,  Eggert's  U.S.A.  (AL.  TN.  KY)  T 


NA 


NA 


Dated:  August  26,  1994. 
Mollie  H.  Beattie, 
Director,  Fish  and  Wildlife  Service. 
IFR  Doc.  94-22368  Filed  9-8-94;  8:45  am] 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Finding  on  a 
Petition  To  Change  the  Status  of  the 
Grizzly  Bear  Population  in  the  Northern 
Continental  Divide  Ecosystem  From 
Threatened  To  Recovered 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  90-day  Petition 
Finding. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  a  90-day  finding  for 
a  petition  to  amend  the  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  The  petitioners  requested 
that  the  grizzly  bear  [Ursus  arctos 
horribiJis)  population  in  the  Northern 


Continental  Divide  Ecosystem  be 
delisted  from  threatened  to  recovered. 
The  Fish  and  Wildlife  Service  finds 
that  the  petitioners  did  not  provide 
substantial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 

DATES:  The  finding  announced  in  this 
notice  was  approved  on  August  31. 
1994. 

ADDRESSES:  Questions  and  comments 
concerning  this  finding  should  be  sent 
to  Field  Super\'isor,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service.  100  N. 
Park.,  Suite  320,  Helena,  Montana, 
59601.  The  petition,  finding,  and 
supporting  data  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Fish  and 
Wildlife  Service  office  at  the  above 
address 

FOR  FURTHER  INFORMATION  CONTACT: 
Kemper  McMaster  (see  ADDRESSES 
above),  telephone  (406)  449-5225. 


SUPPLEMENTARY  INFORMATION; 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.).  requires  that  the 
U.S.  Fish  and  Wildlife  Ser\ice  (Service) 
make  a  90-day  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  Notice  of  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  This  notice  meets  the  latter 
requirement  for  the  90-day  finding  made 
earlier  for  the  petition  di.scussed  below. 
Information  contained  in  this  notice  is 
a  summar}-  of  the  information  in  the  90- 
day  finding,  which  is  the  Ser\  ice's 
decision  document. 

On  Man;h  14,  1994,  the  Service 
received  a  petition  dated  March  11, 
1994,  from  the  Resource  Organization 
On  Timber  Supply  (ROOTS).  The 
petitioners  requested  that  the  Service 
delist  the  grizzly  bear  (Ursus  arctos 
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horribilis)  peculation  in  the  Northern 
Continental  Divide  Ecosystem  (NCDE) 
from  threatened  to  recovered. 

Grizzly  bears  in  the  conterminous 
United  States  were  listed  as  a  threatened 
species  under  the  Act  in  1975  (41  PR 
12382).  In  1982,  the  Service  identihed 
the  NCDE  in  Montana  as  one  of  four 
remaining  ecosystems  in  the 
conterminous  United  States  knovtm  to 
support  a  grizzly  bear  population  (U.S. 
Fish  and  Wildlife  Service  (1982).  For 
each  of  these  ecosystems,  the  Grizzly 
Bear  Recovery  Plan  (Recovery  Flan) 
(U.S.  Fish  and  Wildlife  Service  1993) 
includes  a  chapter  which  outlines 
recovery  actions  and  defines  population 
subgoals  that  reflect  conditions  under 
which  threats  to  the  populations  have 
been  eliminated  or  significantly 
minimized. 

For  each  of  the  five  factors  listed  in 
section  4(a)(1)  of  the  Act.  the  petitioners 
presented  information  to  suggest  that 
threats  to  grizzly  bears  in  the  NCDE 
have  been  eliminated  or  minimized  to 
the  extent  that  the  population  no  longer 
requires  protection  under  the  Act.  In  a 
second  portion  of  their  petition,  the 
petitioners  also  submitted  that  the 
demographic  recovery  criteria  for  the 
NCDE  specified  in  the  Recovery  Plan  are 
being  met  except  for  female  grizzly  bear 
mortaility  subgoal,  and  that  assumptions 
used  in  developing  the  recovery 
subgoals  should  be  considered  when 
evaluating  female  mortality. 

The  Service  agrees  with  most  of  the 
information  presented  by  the  petitioners 
regarding  the  five  factors.  However,  only 
two  of  three  demographic  subgoals 
established  in  the  Recovery  Plan  have 
been  attained  in  the  NCDE  based  on 
monitoring  data  from  the  past  6  years. 
The  subgoal  for  the  limit  on  known, 
human-caused  female  grizzly  bear 
mortality  for  the  NCDE  was  exceeded 
during  1992  (U.S.  Fish  and  Wildlife 
Ser\'ice  1993)  and  1993  (Montana 
Department  of  Fish,  Wildlife,  and  Parks, 
unpubhshed  data.  1988-1993:  U.S. 
Forest  Service,  Missoula,  Montana, 
unpublished  data.  1988-1993). 

The  Ser\'ice  maintains  that  the 
assumptions  used  to  develop  the 
population  subgoals  were  necessarily 
conservative  in  order  to:  (1)  Facilitate 
recovery  of  the  population,  (2)  allow  for 
error  in  minimum  population  estimates, 
and  (3)  allow  for  unknown,  unreported 
mortality.  The  Service  recognizes  that 
the  resulting  limits  on  human-caused 
mortality  are  conservative.  The  Service 
believes  this  to  be  a  reasonable  and 
prudent  approach  to  the  conservation  of 
listed  species,  especially  those  species, 
including  grizzly  bears,  for  which  there 
are  no  applicable  scientific  methods 


available  to  estimate  the  actual 
population  with  statistical  confidence. 

Finally,  the  Service  recommends  that 
a  Conservation  Strategy  for  the  grizzly 
bear  in  the  NCDE  be  finalized  and 
approved  by  all  cooperating  State  and 
Federal  land  and  wildlife  management 
agencies  prior  to  delisting  a  grizzly  bear 
population.  A  draft  Conservation 
Strategy  for  the  NCDE  has  been 
prepared  in  anticipation  that  the 
population  will  achieve  recovery  goals. 
However,  the  document  has  not  been 
finalized  nor  approved  by  all 
participating  agencies. 

The  Service  will  begin  delisting 
proceedings  for  the  grizzly  bear 
population  in  the  NCDE  when:  (1)  The 
population  has  attained  all  population 
demographic  parameters  for  that 
ecosystem  within  the  monitoring  period 
specified,  and  (2)  a  Conservation 
Strategy  detailing  the  adequate 
regulatory  mechanisms  that  will 
continue  after  delisting  has  been 
finalized  and  agreed  to  by  cooperating 
agencies. 

In  summary,  the  Service  finds  that  the 
petitioners  did  not  supply  substantial 
information  to  indicate  that  the 
petitioned  action  may  be  warranted  at 
this  time. 

The  Service's  90-day  finding  contains 
more  detailed  information  regarding  the 
above  decision.  A  copy  may  be  obtained 
from  the  Sei-vice's  Helena  office  (see 
ADDRESSES  above). 
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Authority:  The  authority  for  this  action  is 
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amended  (16  U.S.C.  1531-1544). 

List  of  Subiects  in  50  CFR  Pari  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  August  31,1994. 
Mollie  H.  Beattie. 
Director,  Fish  and  Wildlije  Service. 
IFR  Doc.  94-22371  Filed  9-8-94;  8:45  am) , 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  644 
P.D.  083094A] 

Atlantic  Billfish  Fisheries 

AGENCY:  National  Marine  Fisheries    - 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Atlantic  billfishes; 
announcement  of  additional  scoping 

meetings. 

SUMMARY:  NMFS  has  previously 
announced  scoping  meetings  for 
Atlantic  billfish  The  purpose  of  the 
scoping  meetings  is  to  receive 
comments  concerning  the  Atlantic 
billfish  fishery  from  fishery  participants 
and  other  members  of  the  public 
regarding:  A  definition  of  overfishing, 
reducing  fishing  mortality,  reporting 
requirements,  and  other  issues.  This 
document  announces  additional  scoping 
meetings. 

DATES:  Written  scoping  comments  must " 
be  received  by  October  1,  1994.  The 
scoping  meetings  will  be  held  on 
September  14, 1994, 1:30  to  4:30  p.m.. 
San  Juan,  PR  and  September4.5.  1994.    - 
7  to  10  p.m..  La  Parguera,  PR. 
ADDRESSES:  Written  scoping  comments 
should  be  sent  to  Richard  B.  Stone, 
Chief,  Highly  Migratory  Species 
Management  Division  (FyCM4),  Office  of 
Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Room 
14853,  Silver  Spring,  MD  20910."  Clearly 
mark  the  outside  of  the  envelope 
"Atlantic  Billfish  Scoping  Comments." 
Input  for  the  issues/options  statement 
may  also  be  provided  to  the  same 
address,  or  by  sending  a  fax  to  C. 
Michael  Bailey  at  301-713-1035.  The 
scoping  meetings  will  be  held  in  the 
following  locations: 

1.  Condato  Plaza  Hotel,  999  Ashford 
Ave.  Condato,  San  Juan,  PR  00906,  809- 
721-1000. 

2.  Centro  Comunal,  La  Parguera.  La 
Jas,  PR  00667,  809-766-5926. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey,  301-713-2347  or  fax: 
301-713-1035. 
SUPPLEMENTARY  INFORMATION: 

Scoping  Meeting 

Depending  upon  the  interest  of  the 
audience,  the  Meeting  Officer  may 
increase  the  length  of  the  meeting. 
NMFS  is  also  soliciting  written 
comments  on  issues  of  conrem  in  this 


fishery.  NMFS  requests  input  at  any 
time  during  the  scoping  process,  by  mail 
or  by  fax.  An  issues/options  statement 
was  prepared  for  the  initial  bearing  and 
revised,  based  on  written  and  oral 
comments,  for  subsequent  hearings. 
This  hearing  is  physically  accessible  to 
people  with  disabilities.  Requests  for  . 
sign  language  interpretation  or  other 
auxiliary  aids  shoidd  be  directed  to 
Richard  B.  Stone  by  September  9, 1994 
(see  ADDRESSES).  NMFS  previously 
announced  scoping  meetings  on 
February  9. 1994  (59  FR  5978);  March  1 . 
1994  (59  FR  9720);  April  5,  1994  (59  FR 
15882),  June  16. 1994  (59  FR  30903); 
and  July  11, 1994  (59  FR  35308). 

Dated:  September  2. 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management^  Ndtional  - 
Marine  Fisheries  Ser\ice. 
(FR  Doc.  94-22217  Filed  9-2-94:  4:50  pral 
BILUNG  COOE  3S10-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  ttie 
puWic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
njlings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agerKy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

September  2, 1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  hst  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection; 

(2)  Title  of  the  information  collection; 

(3)  Form  nimiber(s),  if  applicable; 

(4)  How  often  the  information  is 
requested; 

(5)  Who  will  be  required  or  asked  to 
report; 

(6)  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Name'and  telephone  number  of 
the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  docimients  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  Room  404-VV  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

•  Farmers  Home  Administration 

7  CFR  1943-B.  Insured  Soil  and  Water 

Loan  Policies,  Procedures,  and 

Authorizations 
On  occasion 
Farms;  businesses  or  other  for-profit; 

small  businesses  or  organizations;  90 

responses;  60  hours 
Jack  Holston  (202)  720-9736 

•  Farmers  Home  Administration 


7  CFR  1901-K.  Certificates  of  Beneficial 
Ownership  and  Insured  Notes 

FmHA  471-7 

On  occasion 

Individuals  or  households;  businesses 
or  other  for-profit;  140  responses;  80 
hours 

Jack  Holston  (202)  720-9736 

•  Farmers  Home  Administration 

7  CFR  2054-W,  Employment,  Pay  and 
Functions  of  County  and/or  Area 
Committees 

FmHA  2054-5 

On  occasion 

Individuals  or  households;  farms;  7,200 
responses;  2,700  hours 

Jack  Holston  (202)  720-9736 

•  Farmers  Home  Administration 
7  CFR  1927-B,  Real  Estate  Title 

Clearance  and  Loan  Closing 

FmHA  1927-5,  8.  9. 10. 11. 12.  15. 16, 
19.20 

On  occasion 

Individuals  or  households;  farms; 
businesses  or  other  for-profit;  non- 
profit institutions;  small  businesses  or 
organizations;  407,000  responses; 
96,780  hours 

Jack  Holston  (202)  720-9736 

•  Farmers  Home  Administration 
Form  FmHA  1910-11,  Application 

Certification,  Federal  Collection 
Policies  for  Consumer  or  Commercial 
Debts 

Form  FmHA  1910-11 

On  occasion 

Individuals  or  households;  State  or  local 
goverimients;  farms;  businesses  or 
other  for-profit;  non-profit 
institutions;  small  businesses  or 
organizations;  135,000  responses; 
22,545  hours 

Jack  Holston  (202)  720-9736 

•  Food  Safety  and  Inspection  Service 
Exportation,  Transportation,  and 

Importation  of  Meat  and  Poultry 

Products 
FSIS  Form  9060-6,  FISS  Form  7350-1, 

FSIS  Form  9540-1,  and  FSIS  Form 

9510-1 
Recordkeeping;  on  occasion;  monthly 
businesses  or  other  for-profit;  2,179,933 

responses;  168,711  hours 
Lee  Puricelli  (202)  720-7163 

Extension 

•  Foreign  Agricultural  Service 
Buyer  Alert 

FAS  964 

On  occasion 

Farms;  businesses  or  other  for-profit; 

small  businesses  or  organizations; 

1 ,500  responses;  255  hours 


•Jeffrey  Hesse  (202)  690-3424 
Reinstatement 

•  Animal  and  Plant  Health  Inspection 

Service 
Importation  of  Animal  &  Poultry, 

Animal/Poultry  Products,  Certain 

Animal  Embryos,  Semen  and 

Zoological  Animals 
VS  17-8,  17-11,  17-12.  17-20, 17-23, 

17-29,  17-128, 17-32. 17-65A.  17- 

65B.  17-65C,  17-65D.  17-129, 17- 

130, 17-135A 
Recordkeeping;  quarterly;  annually 
Businesses  or  other  for-profit;  1,655,209 

responses;  62,335  hours 
David  Vogt  (301)  436-8590 
Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 
|FR  Doc.  94-22214  Filed  9-8-94;  8:45  am] 
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Forest  Service 

Bosworth  Forest  Health  Multi- 
Resource  Project  Pacific  Ranger 
District,  Eldorado  National  Forest; 
Notice  of  Intent 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Correction  to  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

summary:  On  July  14,  1994,  a  Notice  of 
Intent  appeared  in  the  Federal  Register 
for  the  Bosworth  Forest  Health  Multi- 
Resource  Project.  This  document 
changes  the  date  by  which  comments 
concerning  the  scope  of  the  analysis  are 
due  from  August  1, 1994  to  October  15, 
1994. 

The  Forest  Service  will  prepare  an 
environmental  impact  stateinent  (EIS) 
for  resource  management  activities, 
including  biomass  removal,  timber 
harvest,  fuelbreak  construction,  and 
wildlife  habitat  improvement  work  on 
the  Bosworth  Forest  Health  MuUi- 
resource  Project,  involving  a  total 
planning  area  size  of  about  3,500  acres 
on  the  Pacific  Ranger  District  of  the 
Eldorado  National  Forest.  The  agency 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis. 
The  agency  also  gives  notice  of  the  full 
environmental  analysis  and  decision- 
making process  that  will  occur  on  t~he 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 


DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
October  15. 1994. 

ADDRESSES:  SulHnit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Don  Errington,  District 
Timber  Officer,  Pacific  Ranger  Station, 
Pollock  Pines,  California,  95726. 
FOR  FimTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  Don 
Errington.  District  Timber  Officer. 
Pacific  Ranger  Station,  Pollock  Pines. 
Cahfomia  95726.  phone  916-644-2349. 
SUPPLEMENTARY  INFORMATION:  The 
Eldorado  National  Forest  Land  and 
Resource  Management  Plan  was 
completed  in  January  1989.  The 
Bosworth  Forest  Health  MulU -resource 
Project  EIS  will  tier  to  the  Eldorado 
National  Forest  Land  and  Resource 
Management  Plan.  Most  of  the  land  in 
the  analysis  area  is  identified  in  the 
Plan  as  having  a  general  management 
direction  of  timber  management  . 

There  are  no  known  permits  or 
licenses  required  to  implement  the 
proposed  action. 

In  preparing  the  EIS,  the  Forest 
Service  will  identify  and  consider  a 
range  of  alternatives  for  this-project.  Tlie 
following  tentative  alternative  themes 
have  been  identified  thus  far: 

1.  No  Action 

2.  Forest  Health— Timber  product, 

including  biomass,  management 
emphasis 

3.  Forest  Health — Wildlife  management 

emphasis 

4.  Forest  Health — Fuels  management 

emphasis 

5.  Forest  Health — Multiple  lise 

management  emphasis 
These  alternatives  will  include 
varying  levels  and  distribution  of 
vegetation  manipulation,  timber  harvest, 
and  fuels  management.  Minor  new 
specified  road  construction  is 
anticipated.  Road  reconstruction  needs 
will  include  drainage  work,  clearing, 
and  minor  realignment.  The  amount  of 
road  reconstruction  necessary  for  this 
project  will  vaiy  between  alternatives. 
Harvest  prescriptions  will  include 
understory  removal  of  both 
merchantable  and  sub-merchantable 
trees,  commercial  thinning,  and 
fuelbreak  construction  guidelines.  All 
harvest  prescriptions  will  conform  with 
the  California  Spotted  Owl  Sierran 
Province  Guidelines.  Adaptive 
management  strategies  for  the  California 
Spotted  Owl  may  be  included  under 
certain  alternatives  where  benefits  to  the 
spotted  owl  will  be  realized,  that  is. 
wildlife  habitat  activities  or  fuels 
management  activities  that  are  designed 
to  better  maintain  future  management 


options  for  the  spotted  owl  by 
improving  or  retaining  stand 
components  most  at  risk. 

Volume  estimates  of  timber  to  be 
harvested  range  from  0  to  10  mmbf  of 
commercial  sawtimber.  Biomass 
estimates  range  from  0  to  30.000  tons. 
These  estimates  vary,  depending  on  the 
alternative. 

Preliminary  issues  that  have  been 
identified  during  the  internal  scoping 
process  include: 

1.  The  potential  for  cumulative 

watershed  effects  within  the  project 
area 

2.  The  selection  and  application  of 

adaptive  management  strategies  to 
best  achieve  the  habitat  needs  of  the 
spotted  owl 
Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7). 

The  Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  federaL  state,  and  local  agencies 
and  other  individuals  or  oi^anizations 
who  may  be  interested  in  or  affected  by 
the  proposed  project  This  input  will  be 
used  in  preparation  of  the  draft  EIS.  The 
scoping  process  includes: 

1.  Defining  the  scope  of  the  analysis 
and  nature  of  the  decision  to  be  made. 

2.  Identifying  the  issues  and 
determining  the  significant  issues  for 
consideration  and  analysis  within  the 
EIS. 

3.  Defining  the  proper 
interdisciplinary  team  make-up. 

4.  Determining  the  effective  use  of 
time  and  money  in  conducting  the 
analysis. 

5.  Identifying  potential 
environmental,  technical,  and  social 
impacts  of  the  proposed  action  and 
alternatives. 

6.  Determining  potential  cooperating 
agencies. 

7.  Identifying  groups  or  individuals 
interested  or  affected  by  the  decision. 

John  Phipps,  Forest  Supervisor, 
Eldorado  National  Forest,  is  the 
responsible  official. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  January.  1995.  At  that 
time,  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  EPA's  notice  of  availability  appears 
in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First. 


reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  envinmmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  aJerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NBDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  CityofAngoon  v.  Model.  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 

Because  of  these  court  rulings,  it  is 
very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  45-day  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Enviroimiental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  PoUcy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  Hill  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
by  April  1995.  In  the  final  EIS  the  Forest 
Service  is  required  to  respond  to  the 
comments  and  responses  received  (40 
CFR  1503.4).  The  responsible  official 
will  consider  the  comments,  responses, 
and  environmental  consequences 
discussed  in  the  draft  EIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  project.  The  responsible  official  v^U 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
under  36  CFR  215. 

Dated:  August  23. 1994. 

Peggy  O'CoBnell. 

Acting  Forest  Supetvisor.  Eldurado  S'ationtd 
Forest. 
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Revision  of  the  Land  and  Resource 
lyianagement  Plan  for  the  Rio  Grande 
National  Forest;  Rio  Grande  County, 
Mineral  County,  Saguache  County, 
Conejos  County,  Alamosa  County, 
Hinsdale  County,  San  Juan  County, 
and  Archuleta  County,  CO 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  36  CFR  219.10(g), 
the  Regional  Forester  for  the  Rocky 
Mountain  Region  gives  revised  notice  of 
the  agency's  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  revision  of  the  Rio  Grande 
National  Forest  and  Land  and  Resource 
Management  Plan  (Forest  Plan)  to  make 
specific  changes  described  in  the 
Analysis  of  the  Management  Situation 
(AMS).  A  notice  of  intent  was  originally 
published  in  the  Federal  Register  on 
June  7. 1990.  According  to  36  CFR 
219.10(g),  Forest  Plans  are  ordinarily 
revised  on  a  10-year  cycle.  The  existing 
Rio  Grande  Forest  Plan  was  approved 
on  January  4,  1985. 

DECISIONS  TO  BE  MADE:  The  Rio  Grande 
National  Forest  intends  to  reexamine 
the  primary  decisions  made  in  the 
Forest  Plan  by  addressing  the  issues 
identified  as  revision  topics.  The 
revision  topics  are  those  areas  of  the 
Forest  Plan,  identified  through 
monitoring,  evaluation,  and  public 
involvement,  where  a  potential  need  for 
change  was  identified.  The  revision 
topics  are: 

1.  Biological  Diversity 

2.  Timber  Suitability  and  Management 

3.  Wilderness,  Unroaded,  and  Other 
Special  Area  Considerations 

4.  Recreation  Opportunities  and  Travel 
Management 

5.  Oil  and  Gas  Leasing 

The  primary  decisions  made  in  the 

Forest  Plan  are: 

Establishment  of  forest-wide  multiple- 
use  goals  and  objectives,  36  CFR 
219.11(b); 

Establishment  of  forest-wide 
management  requirements  (standards 
and  guidelines)  to  fulfill  the 
requirements  of  16  U.S.C.  1604 
applying  to  future  activities  (resource 
integration  requirements).  36  CFR 
219.13  to  219.27; 

Establishment  of  management-area 
direction  (management-area 
prescriptions)  applying  to  future 
activities  in  that  management  area 
(resource  integration  and  minimum, 
specific  management  requirements), 
36  CFR  219.11(c); 

Designation  of  lands  suited  or  not  suited 
for  timber  produi;tion  and  other 


resource  management  activities,  36 

CFR  219.14,  219.15,  219.20,  and 

219.21; 
Establishment  of  monitoring  and 

evaluation  requirements',  36  CFR 

219.17(b)l; 
Recommendations  to  Congress  for  the 

establishment  of  Wilderness,  and 
Recommendations  regarding  Wild  and 

Scenic  Rivers,  and  other  special 

designations. 

No  irreversible  or  irretrievable 
commitment  of  resources  (site-specific 
actions)  will  be  made  as  a  resuh  of  this 
decision.  Projects  to  implement  the 
Forest  Plan  will  involve  site-specific 
environmental  analysis  and  appropriate 
documentation. 

PUBLIC  INVOLVEMENT:  The  Forest  Service 
rx)ntinues  to  invite  comments  and 
.suggestions  from  Federal,  State,  and 
local  agencies.  Native  American  tribes, 
individuals,  and  organizations  on  the 
.scope  of  the  analysis  to  be  included  in 
the  Draft  Environmental  Impact 
Statement  (DEIS).  In  addition,  the 
Forrest  Service  gives  notice  that  it  has 
begun  a  full  environmental  analysis  and 
decision-making  process  for  this 
proposal  so  that  interested  or  affected 
people  may  know  how  they  can 
participate  in  the  environmental 
analysis  and  contribute  to  the  final 
decision.  Public  meetings  were  held  in 
November  and  December  of  1993  to 
discuss  alternativQR  and  to  define  the 
range  of  alternatives  to  be  considered. 
Forest  Service  officials  described  and 
explained  the  preliminary  alternatives 
the  agency  has  identified  and  the 
process  of  environmental  analysis  and 
disclosure.  Written  comments  are 
encouraged.  Additional  meetings  with 
individuals  or  groups  rriay  be  arranged 
by  contacting  Ron  Pugh,  Forest  Planner, 
719-852-5941. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  or  the  alternatives  may 
be  sent  in  at  any  time. 

ADDRESSES:  Send  written  comments  to 
Jim  Webb,  Forest  Super\'isor,  Rio 
Grande  National  Forest,  1803  West 
Highway  160,  Monte  Vista  Colorado, 
81144. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ron  Pugh,  Fore.st  Planner,  719-852- 
5941. 

SUPPLEMENTARY  INFORMATION:  The 
revision  topics  were  identified  through 
a  process  of  examining  the  Forest  Plan 
and  determining  what  items  may  need 
to  be  changed.  This  process  included  a 
number  of  public  meetings  designed  to 
get  public  input.  Newsletters,  seminars, 
and  meetings  with  local  government 
officials  and  interest  groups  have  also 
aided  in  identifying  the  revision  topics. 


The  revision  process  includes  the  . 
development  of  an  Analysis  of  the 
Management  Situation  (AMS)  (36  CFR 
219.12(e)),  which  describes  the  need 
and  opportunity  to  alter  or  retain 
portions  of  the  existing  Forest  Plan.  The 
AMS  for  the  Rio  Grande  National  Forest 
has  been  completed.  The  public  was 
involved  in  identifying  the  need  for    ^ 
changes  to  the  Forest  Plan.  Copies  of  the 
AMS  may  be  obtained  by  contacting 
Ron  Pugh  at  719-852-5941. 

The  alternatives  shown  below  are 
preliminary  and  continue  to  be 
developed.  Some  of  the  preliminary 
alternatives  may  not  be  analyzed  in 
detail. 

Alternative  NA  (No  Action) 

Alternative  NA  is  the  No-Action 
alternative.  No-Action  means  that  the 
current  management  allocations, 
activities,  and  management  direction  of 
the  existing  Forest  Plan  (as  amended) 
would  continue.  All  alternatives, 
including  Alternative  NA,  have  some 
modifications  to  existing  direction  for 
clarification,  updating  to  new 
technology,  new  definitions,  etc.  Due  to 
additional  lands  becoming  Wilderness 
with  the  passage  of  the  1993  Colorado 
Wilderness  Bill  and  refinements  in  the 
timber  inventory,  the  tentatively 
suitable  timber  land  base  haschanged 
from  806,426  acres  to  756,108  acres. 
This  new  total  represents  approximately 
39%  of  the  gross  acreage  of  the  Forest. 

How  Revision  Topics  Are  Affected 

1 .  Biological  Diversity:  The 
management  of  ecosystems  is  only 
partially  addressed  in  the  existing 
Fore.st  Plan.  The  evolving  principles  ol 
ecosystems  management  would  be 
applied  within  the  conte,xt  of  the 
existing  Forest  Plan. 

2.  Timber  Suitability  and 
Management:  Lands  currently  identified 
as  suitable  (using  the  revised  tentatively 
suitable  land  base)  would  be  scheduled 
for  timber  harvest  within  the  context  of 
the  evolving  principles  of  ecosystem 
management. 

3.  Wilderness,  Unroaded.  and  Other 
Special  Area  Considerations:  No 
additions  to  the  National  Wilderness 
Preservation  System  would  be 
recommended.  Land  allocations  in  the  .. 
current  Forest  Plan  would  apply  to  the 
undeveloped  areas  on  the  Forest. 

4.  Recreation  Opportunities  and 
Travel  Management:  Current 
management  direction  would  apply. 
The  Forest  would  be  managed  to 
provide  existing  levels  of  primitive  and 
semi-primitive  nonmotorized  recreation. 
The  current  policy  limiting  motorized 
uses  to  designated  roads  and  trails 
would  not  change. 


5.  Oil  and  Gas  Leasing:  The  Rio 
Grande  Forest  would  respond  to  lease 
requests  rather  than  initiating  actions. 
All  legally  available  lands  would  be 
available  for  leasing. 

Alternative  A 

Some  people  think  that  the  best  way 
to  perpetuate  ecosystems  and  forest 
health  is  with  a  "light  touch"  *   *  * 
little  or  no  logging,  no  new  road 
construction,  significantly  reducing  the 
miles  of  existing  roads,  etc. 

How  Revision  Topics  Are  Affected 

1 .  Biological  Diversity:  The  designated 
Wilderness,  areas  recommended  for 
Wilderness  designation,  and  other 
undeveloped  areas  would  result  in  few 
changes  to  the  composition,  structure, 
and  pattern  of  vegetation  over  the  short 
term.  Over  the  long  term  it  is  possible 
that  large  fires,  insect  epidemics,  or 
other  natural  disturbances  could  result 
in  significant  changes  to  the 
composition,  structure,  and  pattern  of 
forest  vegetation. 

2.  Timber  Suitability  and 
Management:  There  are  no  suitable, 
scheduled  timber  lands  identified  in 
this  alternative.  Production  of  timber 
will  result  only  from  treatment  of  the 
forest  to  achieve  objectives  such  as 
midlife  habitat  improvement  of 
recreation  improvements. 

3.  Wilderness,  Unroaded,  and  Other 
Special  Area  Considerations:  All 
uru-oaded  areas  would  be  recommended 
for  Wilderness  designation.  These  areas 
would  be  managed  primarily  to  allow 
natural  processes  to  occur  with  little 
human  influence. 

4.  Recreation  Opportunities  and 
Travel  Management:  Primary  emphasis 
will  be  on  primitive  and  semi-primitive 
nonmotorized  recreation  opportunities. 
Some  backcountry  motorized  recreation 
opportunities  will  be  provided. 
However,  the  travel  management 
emphasis  will  be  on  reducing  the  miles 
of  open  roads. 

5.  Oil  and  Gas  Leasing:  All  Forest 
lands  would  be  administratively  . 
unavailable  for  oil  and  gas  leasing. 

Alternative  B 

-Some  people  feel  that  the  best  way  to 
insure  economic  stability  is  through 
higher  levels  of  timber  harvest  and  the 
perpetuation  of  other  programs  that 
provide  monetary  returns  at  the  local 
and  national  leveL  - 

How  Revision  Topics  Are  Afibcted 

1.  Biological  Diversity:  Vegetative 
composition,  structure,  and  pattern  in 
those  areas  of  the  Forest  not  designated 
Wilderness  or  managed  as  backcountry 


will  be  influenced  by  a  relatively  high 
level  of  logging. 

2.  Timber  Suitability  and 
Management:  This  alternative  provides 
the  largest  amount  of  land  suitable  and 
scheduled  for  timber  production. 

3.  Wilderness,  Unroaded,  and  Other 
Special  Area  Considerations:  There  are 
no  recommendations  for  Wilderness 
designation  in  this  alternative.  Some 
unroaded  areas  will  be  managed  to 
provide  backcountry  motorized  and 
nonmotorized  recreation  opportunities. 

4.  Recreation  Opportunities  and 
Travel  Management:  This  alternative 
will  emphasize  multi-season,  multi-use 
recreation  programs.  Recreation  will 
equally  emphasize  the  various 
recreation  programs  which  include 
motorized  and  nonmotorized  recreation, 
outfitter  guides,  special  uses,  and  any 
programs  that  promote  out-of-state 
tourism. 

5.  Oil  and  Gas  Leasing:  This 
alternative  would  authorize  leasing  on 
all  legally  available  lands. 

Alternative  C 

Many  people  feel  that  the  Forest 
Service  can  operate  more  efficiently  if 
resource  management  programs  would 
be  structured  so  that  they  pay  for 
themselves.  Some  funding  mechanisms 
will  be  hypothesized  that  are  not 
currently  allowed  by  law. 

Allocations  in  this  alternative  would 
be  exactly  the  same  as  alternative  D, 
except  that  the  programs  would  be  self- 
supporting. 

How  the  Revision  Topics  Are  Affected 

The  effects  to  revision  topics  are  the 
same  as  those  for  Alternative  D. 

Alternative  D 

This  alternative  emphasizes  a 
multiple-use  approach  that  is  designed 
to  maintain  or  improve  the  economy 
and  quality  of  life  in  and  around  the  San 
Luis  Valley.  There  is  an  emphasis  on 
recreation  development  using 
partnerships  and  cooperative 
agreements. 

How  the  Revision  Topics  Are  Affected 

1.  Biological  Diversity:  Vegetative 
composition,  structure,  and  pattern  in 
those  areas  of  the  Forest  not  designated 
Wilderness  or  managed  as  backcountry 
vdll  be  influenced  by  a  moderate  level 
of  logging. 

2.  Timber  Management  and 
Suitability:  This  alternative  provides  a 
relatively  high  amoxmt  of  land  that  is 
suitable  and  scheduled  for  timber 
production. 

3.  Wilderness,  Unroaded  and  Other 
Special  Area  Considerations:  There  are 
no  recommendations  for  Wilderness 


designation  in  this  alternative.  A 
significant  number  of  uru-oaded  areas 
will  be  managed  to  provide  backcountry 
motorized  and  nonmotorized  recreation 
opportunities. 

4.  Recreation  Opportunities  and  ( 
Travel  Management:  This  alternative        ' 
will  emphasize  multi-season,  multi-use 
recreation  programs.  Recreation  will 
equally  emphasize  the  various 
recreation  programs  which  include 
motorized  and  nonmotorized  recreation, 
outfitter  guides,  special  uses,  and  any 
programs  that  promote  or  support  out- 
of-state  tourism. 

5.  Oil  and  Gas  Leasing:  Some  suitable 
lands  will  be  leased  with  standard  lease 
terms  and  supplemental  stipulations. 
The  discretionary  no-lease  stipulation 
may  be  used  where  surface-leasing 
activity  is  not  wanted. 

Alternative  E 

Many  people  feel  that  the  best  way  to 
manage  the  Forest  is  through  an  even 
distribution  of  multiple  resource  uses 
that  are  managed  wiUiin  the  capabilities 
of  the  Forest's  ecosystems.  Only  areas 
that  have  been  developed  in  the  past 
will  be  considered  for  activities  such  as 
timber  harvest  and  recreation 
developments.  Emphasis  is  placed  on 
the  Rio  Grande  National  Forest 
Recreation  Strategy.  __, 

How  Revision  Topics  Are  Affected 

1.  Biological  Diversity:  Vegetative 
composition,  structure,  and  pattern  in 
those  areas  of  the  Forest  previously 
developed  will  be  influenced  by  a 
modest  level  of  logging.  There  will  be 
significant  amounts  of  the  Forest  in 
backcountry  nonmotorized  and 
motorized  management  prescriptions 
where  ecosystems  are  expected  to 
function  with  only  minimal 
disturbances. 

2.  Timber  Management  and 
Suitability:  Lands  suitable  for  timber 
production  are  limited  to  those  areas  of 
the  Forest  where  logging  has  taken  place 
in  the  past. 

3.  Wilderness,  Unroaded,  and  Other 
Special  Area  Considerations:  Selected 
unroaded  areas  will  be  recommended 
for  Wilderness  designation.  The 
majority  of  the  remaining  unroaded 
areas  will  be  managed  under 
backcountry  nonmotorized  and 
motorized  prescriptions. 

4.  Recreation  Opportunities  and 
Travel  Management:  This  alternative  ~ 
will  emphasize  multi-season,  multi-use 
recreation  programs. 

5.  Oil  and  Gas  Leasing:  Areas  having 
special  recreation  values  would  have  a 
discretionary  no-lease  stipulation 
applied.  These  areas  might  include 
backcountry  areas,  eligible  Wild  Rivers, 
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certain  Special  Interest  Areas,  Scenic 
Byways,  and  dispersed  recreation  areas. 

Alternative  F 

This  alternative  emphasizes  the 
protection  of  biodiversity  and  whole 
ecosystems  using  the  concept  of  island 
biogeography  and  conservation  reserves. 
Human  uses  are  allowed  as  long  as  they 
are  compatible  with  protecting 
biological  diversity. 

How  Revision  Topics  Are  Affected 

1 .  Biological  Diversity:  This 
alternative  was  designed  as  an  attempt 
to  provide  a  high  level  of  emphasis  on 
protecting  whole  ecosystems.  In  this 
context,  ecosystems  primarily  consider 
biological  and  physical  attributes,  and 
de-emphasize  the  social  and  economic 
attributes  of  ecosystems. 

2.  Timber  Management  and 
Suitability:  Lands  suitable  for  timber 
production  are  limited  to  those  areas  of 
the  Forest  allocated  to  the  General 
Forest  and  Intermingled  Rangelands 
management  prescription. 

3.  Wilderness,  Unroaded,  and  Other 
Special  Area  Considerations:  Selected 
unroaded  areas  will  be  recommended 
for  Wilderness  designation.  The 
majority  of  the  undeveloped  areas  will 
be  managed  as  "core  reserves."  All 
unroaded  areas  will  remain  unroaded. 

4.  Recreation  Opportunities  and 
Travel  Management:  The  primary 
emphasis  will  be  on  nonmotorized 
recreation.  Recreation  is  allowed  but  not 
emphasized  in  core  reserve  areas.  No 
motorized  uses  are  allowed  in  the  core 
reserve  areas. 

5.  Oil  and  Gas  Leasing:  Only  those 
Forest  lands  that  have  high  potential  for 
oil  and  gas  resources  would  be  analyzed 
imder  this  alternative. 

The  Draft  EIS 

The  responsible  official  for  approving 
the  Forest  Plan  revision  is  Elizabeth 
Estill,  Regional  Forester,  Rocky 
Mountain  Region,  USDA  Forest  Service, 
740  Sirams  Street,  P.O.  Box  25127, 
Lakewood,  Colorado  80225.  The  Forest 
Supervisor,  Rio  Grand  National  Forest, 
is  delegated  responsibility  for  preparing 
the  environmental  impact  statement. 

The  Draft  EIS  and  proposed  Revised 
Forest  Plan  should  be  available  for 
public  review  in  March  1995.  After  a 
minimum  comment  period  of  90  days, 
the  Final  Environmental  Impact 
Statement  and  Revised  Forest  Plan 
should  be  completed  by  March  1996. 

The  90  day  public  comment  period  on 
the  Draft  EIS  will  commence  on  the  day 
the  Environmental  Protection  Agency 
publishes  a  "Notice  of  Availability"  in 
the  Federal  Register. 


It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  during  the  comment  period. 
To  be  the  most  helpful,  comments  on 
the  Draft  EIS  should  be  as  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
Draft  EIS  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  Draft  EIS.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Enviromnental  Policy  Act  at  40 
CFR  1503.3  when  addressing  these 
points.  Please  note  that  comments  you 
make  on  the  Draft  EIS  will  be  regarded 
as  public  information. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978). 
Environmental  objections  that  could 
have  raised  at  the  draft  environmental 
impact  stage  but  that  are  not  raised  until 
after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.  2d  1016, 
1022  (9th  Circuit,  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
comment  period  so  that  substantive 
comments  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

Dated:  September  1. 1994. 
Elizabeth  EsHU, 
Hegional  Forester. 
(FR  Doc.  94-22319  Filed  9-8-94;  8:45  am] 
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BIPARTISAN  COMMISSION  ON 
ENTITLEMENT  AND  TAX  REFORM 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Public  Law  92-463,  that  the  Bipartisan 
Commission  on  Entitlement  and  Tax 
Reform  will  hold  a  meeting  on  Friday, 
September  23, 1994  at  1:00  p.m.  in  the 


Cannon  House  Office  Building,  Room 
210,  Washington.  D.C. 

The  meeting  of  the  Commission  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  discussion  of  issues 
relating  to  the  Commission's  charter, 
including  but  not  limited  to,  options  for 
controlling  the  spiraling  growth  on 
entitlement  expenditures  and  the  need 
to  examine  the  structure  of  the  current 
federal  income  tax  system.  It  is  expected 
that  various  interest  groups  will  present 
testimony  to  Commission  members 
regarding  various  entitlement  programs 
and  options  for  reform. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  in  Room 
825  of  the  Hart  Senate  Office  Building. 
120  Constitution  Avenue,  N.E.. 
Washington,  D.C.  20510. 
J.  Robert  Kerrey. 
Chairman. 
John  C.  Danforth. 
Vice-Chairman. 
(FR  Doc.  94-22216  Filed  9-8-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-830J 

Postponement  of  Final  Antidumping 
Duty  Determination:  Coumarin  From 
the  People's  Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  September  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karla  Whalen  (202-482-6309)  or  David 
J.  Goldberger  (202^82^136).  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION:  On  July 
28,  1994,  the  Departjnent  of  Commerce 
("the  Department")  issued  its 
affirmative  preliminary  determination  of 
sales  at  less  than  fair  value  (59  FR 
39727,  August  4,  1994). 

On  August  11,  1994,  respondents 
Jiangsu  Native  Produce  Import/Export 
Corp.,  Changzhou  No.  2  Chemical  Plant. 
Tianjin  Chemical  Import/Export  Corp., 
Gaoyo  City  Perfumery  Factory,  Tianjin 
Native  Produce  Import/Export  Corp., 
and  Tianjin  No.  1  Perfumery  Factory 
requested  an  extension  of  the  final 
determination.  Pursuant  to  19  CFR 
353.20(b),  if  respondents  who  account 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise  request  such  an 


extension  subsequent  to  an  affirmative 
preliminary  determination,  we  are 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  the  request. 

Given  that  the  requirement  of  19  CFR 
353.20(b)  has  been  met,  and  that  there 
are  no  compelling  reasons  to  deny  the 
request,  we  are  postponing  the  final 
determination  for  this  investigation 
until  the  135th  day  after  the  publication 
date  of  the  preliminary  determination. 
The  deadUne  for  issuing  this 
determination  is  now  no  later  than 
December  19,  1994. 

This  notice  is  published  pursuant  to 
section  733(a)(2)  of  the  Act  and  19  CFR 
353.20(b). 

Dated:  August  31, 1994. 
Paul  L.  JoflB, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-22233  Filed  9-8-94;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Dean  John  A.  Knauss  Marine  Policy 
Fellowship;  Open  for  Applications 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

SUMMARY:  Li  1979.  the  National  Sea 
Grant  College  Program  Office 
(NSGCPO),  in  ftilfilling  its  broad 
educational  responsibilities,  initiated  a 
program  to  provide  educational 
experience  in  the  policies  and  processes 
of  the  Legislative  and  Executive 
Branches  of  the  Federal  Government  to 
graduate  students  in  marine  related 
fields.  The  Fellowship  program  accepts 
applications  once  a  year  during  the 
month  of  September.  All  applicants 
must  submit  an  application  to  one  of  the 
state  Sea  Grant  College  Programs  in 
their  area. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Bernard  L.  Griswold,  Director, 
National  Sea  Grant  Federal  Fellows 
Program,  National  Sea  Grant  College 
Program.  1315  East-West  Highway, 
Silver  Spring,  Maryland  20910, 
telephone  (301)  713-2431  or  call  your 
nearest  Sea  Grant  program: 
University  of  Alaska— (907)  474-7086 
University  of  California— (619)  534- 

4440 
University  of  Connecticut — (203)  445- 

3457 
University  of  Delaware — (302)  831-2841 
University  of  Florida— (904)  392-5970 
University  of  Georgia — (706)  542-7671 
University  of  Hawaii — (809)  956-7031 
University  of  Illinois — (317)  494-3593 
Louisiana  State  University — (504)  388- 

6710 


University  of  Maine — (207)  581-1436 
University  of  Maryland— (301)  405- 

6371 
Massachusetts  Institute  of  Technology— 

(617) 253-7131 
University  of  Michigan— (313)  763-1437 
University  of  Minnesota— (218)  726- 

8106 
Mississippi -Alabama  Sea  Grant 

Consortium — (601)  875-9341 
University  of  New  Hampshire— (603) 

862-3505 
New  Jersey  Marine  Sciences 

Consortium — (908)  872-1300 
State  University  of  New  York — (516) 

632-6905 
University  of  North  Carolina — (919) 

515-2454 
Ohio  State  University— (614)  292-8949 
Oregon  State  University— (503)  737- 

3396 
University  of  Puerto  Rico — (809)  832- 

3585 
Purdue  University — (317)  494-3585 
University  of  Rhode  Island — (401)  792- 

6800 
South  Carolina  Sea  Grant  Consortium — 

(803)  727-2078 
University  of  Southern  California — (213) 

740-1961 
Texas  A&M  University — (409)  845-3854 
Virginia  Graduate  Marine  Science 

Consortium — (804)  924-5965 
University  of  Washington — (206)  543- 

6600 
University  of  Wisconsin — (608)  262- 

0905 
Woods  Hole  Oceanographic  Institute — 

(508)  457-2000  x2665 
SUPPLEMENTARY  INFORMATION:  Dean  John 
A.  Knauss  Marine  Policy  Fellowship, 
National  Sea  Grant  College  Federal 
Fellows  Program,  Purpose  of  the 
Fellowship  Program. 

In  1979,  the  National  Sea  Grant 
College  Program  Office  (NSGCPO),  in 
fulfilling  its  broad  educational 
responsibilities,  initiated  a  program  to 
provide  educational  experience  in  the 
pohcies  and  processes  of  the  Legislative 
and  Executive  Branches  of  the  Federal 
Government  to  graduate  students  in 
marine  related  fields.  The  U.S.  Congress 
recognized  the  value  of  this  program 
and  in  1987.  Public  Law  100-220 
stipulated  that  the  Sea  Grant  Federal 
Fellows  Program  was  to  be  a  formal  part 
of  the  National  Sea  Grant  College 
Program  Act.  The  recipients  are 
designated  Dean  John  A.  Knauss  Marine 
Policy  Fellows. 

Announcement 

Fellows  program  announcements  are 
sent  annually  to  all  participating  Sea 
Grant  institutions  and  campuses  by  the 
state  Sea  Grant  Director  upon  receipt  of 
notice  from  the  National  Sea  Grant 
College  Program  Office  (NSGCPO).  A 


brochure  describing  the  program  is  also 
available  firom  the  NSGCPO  for 
distribution  by  both  the  office  and  the 
state  Sea  Grant  programs. 

Eligibility 

Any  student,  who  at  the  time  of 
application,  is  in  a  master's,  doctoral  or 
professional  program  in  a  marine  related 
field  from  any  accredited  institution  of 
higher  education  may  apply  to  the 
NSGCPO  through  any  state  Sea  Grant 
program. 

Deadlines 

•  Students  must  submit  applications 
to  a  state  Sea  Grant  Director,  who  will 
be  the  appUcants  sponsor,  by  the  date 
set  by  the  Directors  in  their  individual 
program  announcement  (usually  early  to 
mid-September). 

•  Apphcations  are  to  be  submitted  to 
the  NSGCPO  by  the  sponsoring  state  Sea 
Grant  Director,  no  later  than  close  of 
business  on  September  30th  of  any 
given  year. 

•  The  selection  process  and 
subsequent  notification  will  be 
completed  by  October  31st  of  any  given 
year. 

Stipend  and  Expenses 

For  1994  a  Fellow  will  receive  a 
stipend  amount  of  $27,000. 

Application 

An  application  will  include: 

•  personal  and  academic  resume  or 
curriculum  vitae. 

•  education  and  career  goal  statement 
from  the  applicant  with  emphasis  on 
what  the  prospective  Fellow  expects 
from  the  experience  in  the  way  of  career 
development,  (not  to  exceed  2  pages) 

•  No  more  than  two  letters  of 
recommendations  with  at  least  one 
being  from  the  student's  major 
professor.  Thesis  papers  are  not  desired. 

•  a  letter  of  endorsement  from  the 
sponsoring  state  Sea  Grant  Director. 

•  copy  of  undergraduate  and  graduate 
student  transcripts. 

It  is  our  intent  that  all  applicants  be 
evaluated  only  on  their  ability,  therefore 
letters  of  endorsements  from  members 
of  Congress,  friends,  relatives  or  others 
will  not  be  considered. 

Placement  preference  in  the  Executive 
or  Legisaltive  Branches  of  the 
Government  may  be  stated,  and  will  be 
honored  to  the  extent  possible. 

Selection  Criteria 

The  selection  criteria  will  include: 

•  Strength  of  Academic  Performance. 

•  Communication  Skills  (both  WTitten 
and  verbal). 

•  Diversity  of  Academic  Background. 

•  Work  Experience. 
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•  Support  of  Major  Professor. 

•  Support  of  Sea  Grant  Director. 

•  Ability  to  Work  with  People. 

SeIe::tion 

Selection  of  finalists  will  be  made  by 
a  panel  chaired  by  the  Director  of 
Federal  Fellowships  of  the  NSGCPO  and 
include  representation  from  (1)  the 
Council  of  Sea  Grant  Directors,  (2)  the 
Office  of  the  Assistant  Administrator  for 
Oceanic  and  Atmospheric  Research,  and 
(3)  the  current  and  possibly  past  group 
of  Fellows.  The  individuals 
representative  of  these  groups  will  be 
chosen  on  a  year  by  year  basis  according 
to  availability,  timing,  and  other 
exigencies.  Selection  of  finalist  by  the 
panel  will  be  done  according  to  the 
criteria  outlined  above.  After  selection, 
the  panel  will  group  applicants  into  the 
two  categories,  legislative  and 
executive,  based  upon  the  applicant's 
stated  preference  and/or  the  judgment  of 
the  panel  based  upon  material 
submitted.  The  number  of  fellows 
assigned  to  the  Congress  will  be  limited 
to  10. 

Dated:  August  31. 1994. 
Kurt  Schnebele, 

Executive  Director.  Assistant  Administrator. 
Office  of  Oceanic  and  Atmospheric  Research. 
|FR  Doc.  94-22372  Filed  9-8-94;  8:45  am) 
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[UD.  082594B] 

lyiarine  Mammals 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  no.  937  (P566) 

SUMMARY:  Notice  is  hereby  given  that 
Paul  J.  Ponganis,  M.D.,  Ph.D.,  Center  for 
Marine  Biotechnology  and  Biomedicine, 
Scripps  Institution  of  Oceanography, 
University  of  California,  San  Diego,  La 
JoUa,  CA  92093-0204,  has  been  issued 
a  permit  to  take  Northern  elephant  seals 
(Mirounga  angusUrostris)  and  harbor 
seals  [Phoca  vitulina)  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Southwest  Region,  NMFS,  510  W. 
Ocean  Blvd.,  Long  Beach.  CA  90802- 
4213  (310/980-4016). 


SUPPLEMENTARY  INFORMATION:  On  June 
27,  1994.  notice  was  published  in  the 
Federal  Register  (59  FR  32957)  that  a 
request  for  a  scientific  research  permit 
to  take  the  species  fisted  above  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  imder  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  August  30, 1994. 
Williajn  W.  Fox,  Jr.,  Ph.D. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  94-22219  Filed  9-8-94;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR  • 

SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  11, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  Usted  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  wrill 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 


1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 
Janitorial/Custodial 
Hastings  Keith  Federal  Building 
53  North  6th  Street 
New  Bedford,  Massachusetts 
NPA:  The  Opportunity  Center  of  Greater 

New  Bedford,  Inc..  New  Bedford. 

Massachusetts 
Janitorial/Custodial 
U.S.  Rooseveltown  Border  Station/U.S. 

Custom  House 
Massena/Ogdensburg.  NY 
NPA:  St.  Lawrence  County  Chapter, 

NYSARC.  Canton,  New  York 
Janitorial/Custodial 
Federal  Building  01 
Philadelphia.  Pennsylvania 
NPA:  Elwyn,  Inc..  Elwyn.  Pennsylvania 
Janitorial/Custodial 
Federal  Building 
Charlottesville.  Virginia 
NPA:  WorkSource  Enterprises, 

Charlottesville,  Virginia 
Janitorial/Custodial 
Social  Security  Administration  District 

Building 
2301  Park  Avenue 
Lynchburg,  Virginia 
NPA:  Lynchburg  Sheltered  Industries. 

Inc.,  Lynchburg.  Virginia 
Janitorial/Custodial 
O.L.  Building  Motorpool 
720  Sixth  Street 
Huntington.  West  Virginia 
NPA:  Prestera  Center  for  Mental  Health 

Services.  Inc.,  Huntington.  West 

Virginia 
Janitorial/Custodial 
Hampton  Warehouse 
Huntington.  West  Virginia 
NPA:  Prestera  Center  for  Mental  Health 

Services.  Inc.,  Huntington,  West 

Virginia 


Janitorial/Custodial 
RC  Building 

Morgantown,  West  Virginia 
NPA:  PACE  Training  &  Evaluation 
Center,  Inci,  Star  City,  West  Virginia 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  94-22350  Filed  9-8-94;  8:45  am) 
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Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities,  a 
military  resale  commodity  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  bfind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  11, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arhngton.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July  1, 
8, 15  and  29, 1994,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(59  F.R.  33958,  35112,  36168  and  38585) 
of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  Ae  material 
presented  to  it  concerning  capabiUty  of 
qualified  nonprofit  agencies  to  provide 
the  commodities,  military  resale 
commodity  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Con  mittee  has  determined  that  the 
commodities,  military  resale  commodity 
and  services  listed  below  are  suitable  for 
procurement  bv  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certificatfon  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  vrill  furnish  the 
commodities,  military  resale  commodity 
and  services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities, 
military'  resale  commodity  and  services. 


3.  The  action  will  residt  in 
authorizing  small  entities  to  furnish  the 
commodities,  military  resale  commodity 
and  services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
coimection  vrith  the  commodities, 
mifitary  resale  commodity  and  services 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities,  military  resale  commodity 
and  services  are  hereby  added  to  the 
Procurement  List: 

Commodities 

Marker,  Tube  Type 
7520-01-383-7924 
7520-01-383-7929 

Military  Resale  Commodity 

Scrubber.  Sponge 
M.R.  548 

Services 

Grounds  Maintenance 
U.S.  Army  Reserve  Center 
San  Jose,  California 
Janitorial/Custodial 
Naval  Air  Station  Commissary 
Point  Mugu,  California 
Janitorial/Custodial 
John  F.  Shea  Federal  Building 
777  Sonoma  Avenue 
Santa  Rosa,  California 
Janitorial/Custodial 

Federal  Law  Enforcement  Training  Center- 
Building  252  and  Outdoor  Ranges  5  &  6 
Glynco.  Georgia 

Janitorial/Grounds  Maintenance 
U.S.  Army  Reserve  Center 
Mf.  View.  California 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  94-22349  Filed  9-8-94:  8;45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

U.S.  Navy  Lightweight  Exoatmospheric 
Projectile  (LEAP)  Technology 
Demonstration  Environmental 
Assessment 

AGENCY:  Ballistic  Missile  Defense 
Organization  (BMDO). 
ACTION:  Finding  of  No  Significant 
Impact  (FONSI)  text  is  as  follows: 

Background 

Pursuant  to  the  Council  on 
Environmental  Quality  regulations 


implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act,  40  Code  of  Federal  Regulations  Part 
1500-1508,  and  Department  of  Defense 
Directive  6050.1,  the  BMDO  conducted 
an  assessment  of  the  potential 
environmental  consequences  of  an 
additional  flight  test  range  to  support 
the  Navy  LEAP  Technology 
Demonstration  program.  A  No  Action 
alternative  was  also  considered.  The 
LEAP  Technology  Demonstration 
program  is  a  joint  BMDO  and  Navy 
program  aimed  at  developing  and 
integrating  miniature  kinetic  energy 
(hit-to-kill)  interceptors  and  then 
validating  the  concept  by  experiment. 
These  interceptors  have  applications  to 
theater  and  tactical  ballistic  missile 
defense. 

Description  of  Proposed  Action 

The  purpose  of  the  Proposed  Action 
is  to  add  an  alternative  flight  facility  to 
the  Navy  LEAP  Technology 
Demonstration  program  that  can  support 
flight  tests  before  December  1994. 

The  1992  Nav7  LEAP  program 
Environmental  Assessment  (EA) 
evaluated  nine  test  ranges  during  the 
original  range  selection  process  for 
potential  performance  of  the  Navy  LEAP 
missions.  The  BMDO  and  the  Na\7 
chose  Cape  Canaveral  Air  Force  Station 
(CCAFS)  as  the  primary  flight  test  range 
to  support  Navy  LEAP  Technology 
Demonstration  test  flights.  At  the  time  it 
satisfied  safety  requirements,  launch 
scheduling  requirements,  telemetry  and 
mission  control  requirements,  and  had 
the  necessary  infrastructure  to  support 
flight  test  activities. 

The  Navy  LEAP  Technology 
Demonstration  program  uses  the  SM2 
Block  Il/in  Extended  Range  Terrier 
Missile  which  is  launched  from  a 
Leahy-class  guided  missile  cruiser. 
However,  the  Navy  is  decommissioni.ng 
all  Leahy-class  cruisers  by  December 
1994.  It  is  now  unlikely  that  CCAFS  can 
meet  cost,  scheduling,  environmental, 
and  safety  constraints  for  test  flights 
before  October  1994.  Therefore.  BMDO 
has  identified  a  need  to  conduct  flight 
testa  at  a  test  range  that  can 
accommodate  Technology 
Demonstration  flight  tests  before 
December  1994.  The  BMDO  proposes  tn 
move  the  remaining  flight  tests  to  the 
NASA/Goddard  Space  Flight  Center, 
Wallops  Flight  Facility  (WFF),  Wallops 
Island,  Virginia. 

The  flight  test  target,  on  an  Arie.s 
bcxjster,  is  launched  from  WFF  in  a 
southeasterly  direction.  The  Terrier 
ship,  positioned  in  the  Atlantic  Ocean 
southeast  of  WFF,  launches  the  LEAP 
interceptor  in  a  northeasterly  direction. 
Intercept  of  the  target  vehicle  occurs 
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over  open  ocean  approximately  350  km 
(220  miles)  oH  the  coast  of  South 
Carolina.  No  construction  is  required  at 
any  of  these  facilities  to  accommodate 
Navy  LEAP  Technology  Demonstration 
activities.  The  Proposed  Action 
alternative  assessment  resulted  in  a 
FONSI. 

Alternatives  Considered 

The  No  Action  alternative  is  not  to 
conduct  further  flight  tests  to  support 
the  Navy  LEAP  Technology 
Demonstration  program.  The  CCAFS 
remains  as  an  alternative  flight  test 
range,  if  test  flights  are  not  conducted  at 
WFF.  The  No  Action  alternative  would 
preclude  a  critical  series  of  flight  tests 
that  are  needed  to  demonstrate  the 
feasibility  of  using  existing  Navy 
shipboard  weapon  systems  with  LEAP 
technologies.  These  tests  are  essential 
for  the  near-term  evaluation  of  the  Navy 
Upper-Tier  Ballistic  Missile  Defense. 

Anticipated  Environmental  Effects 

The  BMDO  conducted  an  EA  to 
determine  whether  the  Proposed  Action 
or  the  No  Action  alternative  would 
result  in  any  impacts  to  the 
environmental  resources  in  the  Atlantic 
Ocean  or  at  WFF.  The  EA  also  analyzed 
any  potential  impacts  to  determine  if 
the  impacts  are  potentially  significant, 
as  defined  by  40  CFR  1508.27.  The 
BMDO  also  reviewed  the  alternatives  in 
the  context  of  various  laws  and 
regulations  to  determine  if  impacts 
exceeded  defined  threshold  levels. 

The  EA  impacts  in  the  Atlantic  Ocean 
to  biological  resources,  including  fish, 
marine  mammals  and  migratory  birds. 
The  BMDO  consulted  both  the  National 
Marine  Fisheries  Service  and  the  US 
Fish  and  Wildlife  Service  regarding 
potential  impacts  to  protected  and 
unprotected  marine  resources  and  bird 
species  in  the  project  and  dispersion 
areas.  Both  agencies  concurred  that  the 
Navy  LEAP  Technology  Demonstration 
program  would  have  little  or  no  impact. 
Therefore,  the  BMDO  concludes  that 
implementing  the  Proposed  Action.will 
not  have  significant  impacts  on 
biological  resources  in  the  Atlantic 
Ocean. 

At  WFF,  the  previous  Firebird 
Program  EA  addressed  the  impacts  of 
rocket  launches  at  WFF  which  resulted 
in  a  Finding  of  No  Significant  Impact 
(March  1991).  The  NASA  produced  the 
Environmental  Resources  Document 
(ERD)  (July  1990).  It  provided  a 
comprehensive  baseline  description  of 
environmental  conditions  at  WFF  and 
the  environmental  impacts  associated 
with  rocket  flight  tests  conducted  at 
WFF.  Where  appropriate,  this  Navy 
LEAP  Technology  Demonstration  EA 


incorporated  the  findings  of  these 
documents  by  reference  (Council  on 
Environmental  Quality,  §  1502.21).  The 
BMDO,  based  on  analysis  conducted  for 
the  BMDO  Navy  LEAP  EA,  the  Firebird 
Program  EA,  and  the  WFF  ERD,  finds 
the  Proposed  Action  in  the  Navy  LEAP 
Technology  Demonstration  EA  does  not 
have  significant  impacts  to  WFF 
resources. 

Conclusion  " 

The  environmental  analysis 
concludes  that  implementing  the 
Proposed  Action  would  not  result  in 
significant  impacts  to  the  natural 
environment  or  to  human  health  and 
safety,  at  any  of  the  aforementioned 
program  facilities.  Therefore,  the 
preparation  of  an  Environmental  Impact 
Statement  is  not  required.  This  EA,  and 
the  information  herein,  is  unclassified 
and  available  to  the  public. 

Point  of  Contact 

Major  Tracy  Bailey,  USAF,  BMDO 
Environmental  Coordinator,  BMDO/ 
AQT,  7100  Defense  Pentagon, 
Washington.  DC  20301-7100. 

Dated:  September  2, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  94-22191  Filed  9-8-94;  8.45  ami 
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Department  of  the  Army 

Army  Science  Soard;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB) 

Date  of  Meeting:  28-30  September  1994. 

Time  of  Meeting:  0800-1 700  hours. 

Place:Ft.  Banning,  Georgia,  and  Ft.  Knox, 
KY. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Subgroup  on  "The  Science  and 
Engineering  Requirements  for  Military 
Officers  and  Civilian  Personnel  in  the  High 
Tech  Army  of  Today  and  Tomorrow"  will 
meet  on  28  September  at  Ft.  Knox  to  receive 
Armor  branch  and  2d  ROTC  Region  briefings 
and  discuss  their  impact  on  the  science  and 
engineering  requirements  for  Army 
personnel.  On  29-30  September  the  group 
will  meet  at  Ft.  Benning  to  receive  the 
Infantry  and  Signal  Corps  branch  briefings 
and  discuss  their  impact  on  the  science  and 
engineering  requirements  for  Army 
personnel.  This  meeting  will  be  open  to  the 
public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 


permitted  by  the  committee.  The  ASB 

Administrative  Officer,  Sally  Warner,  may  be 

contacted  for  further  information  at  (703) 

695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board: 

IFR  Doc.  94-22320  Filed  9-8-94:  8:45  ami 
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Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Concerning 
Treatment  of  Filariasis 

AGENCY:  U.S.  Army  Medical  Research, 
Development,  Acquisition  and  Logistics 
Command,  DOD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 

404.6,  announcement  is  made  of  th& 

availability  for  licensing  of  U.S.  Patent 

No.  5,281,597,  issued  January'  25, 1994, 

and  entitled  "Heterocyclic  and 

Aromatic  Thiosemicarbazones  Useful  in 

the  Treatment  of  Filariasis.  '  This  patent 

has  been  assigned  to  the  United  States 

Government  by  the  Secretary  of  the 

Army. 

ADDRESSES:  Commander,  U.S.  Army 

Medical  Research,  Development, 

Acquisitions  and  Logistics  Command. 

ATTN:  Staff  Judge  Advocate,  Fort 

Detrick,  Frederick,  Maryland  21702- 

5012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  F.  Moran,  Patent  Attorney, 

(301)  619-2065  or  telefax  (301)  619- 

7714. 

SUPPLEMENTARY  INFORMATION:  The 

invention  relates  to  the  use  of 

composition  of  matter  and  their 

pharmaceutically-acceptable  acid 

addition  salts  of  heterocyclic  and 

aromatic  thiosemicarbazones  in  the 

treatment  of  filariasis  in  mammals, 

including  humans.  The  most  effective  of 

the  series  is  filarizone,  which 

completely  destroys  both  macro-  and 

microfilaria  at  therapeutic  dose  levels 

without  causing  apparent  toxicit-y  to  the 

host. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  94-22187  Filed  9-8-94;  8:45  ami 
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Department  of  the  Army 

Privacy  Act  of  1974;  Notice  to  Amend 
a  System  of  Records 

AGENCY:  Department  of  the  Army. 
ACTION:  Notice  to  amend  a  system  of 
records. 


SUMMARY:  The  Department  of  the  Army 
is  amending  one  system  of  records 
notice  in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
October  11, 1994,  unless  conunents  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  U.S.  Army  Information 
Systems  Command.  ATTN:  ASOP-MP, 
Fort  Huachuca,  AZ  85613-5000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Turner  at  (602)  538-6856  or  DSN 
879-6856. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below.  The  pn^osed  amendment  is  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  ahered  system 
report. 

Dated:  September  2. 1994. 

Patricia  Toppings.  _    *-  - 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0351bTRADOC 
SYSTEM  NAME: 

Army  Correspondence  Course 
Program  (ACCP)  (February  22.  1993,  58 
FR  10114). 

CHANGES: 


STORAGE: 

Add  'microfiche.* 


RETENTION  AND  DISPOSAL: 

Replace  'Noiu^sident  students  are 
assigned  a  6  month  enrollment  period 
or,  if  in  multiple  subcourses,  and 
enrollment  period  of  1  year.'  with 
'Nonresident  students  are  assigned-a  12 
month  enrollment  period.' 

SYSTEM  MAHAGER(S)  AND  ADDRESS: 
Replace  'ATTN:  Institute  for 
Professional  Development,'  with  'ATTN: 
ATIC  IPS,'  and  change  ZIP  Code  to 
'23604-5121.' 


NOTIFICATION  PROCEDURES: 

Replace  ATTN:  histitute  for 
Professional  Development,'  with  'ATTN: 


A-nC  IPS.'  and  change  ZIP  Code  to 
'23604-5121.' 

RECORD  ACCESS  PflOCEOURES: 

Replace  'ATTN:  Institute  for 
Professional  Development,'  with  'ATTN: 
ATIC  IPS,'  and  change  ZIP  Code  to 
'23604-5121.' 


RECORD  SOURCE  CATBXMOES: 

Delete  'firom  student's  personnel 
records.* 


A0351bTRADOC 
SYSTEM  name: 

Army  Correspondence  Course 
Program  (ACCP). 

SYSTEM  location: 

U.S.  Anny  Training  Support  Center, 
ATTN:  ATIC  IPS.  Fort  EusUs,  VA 
23604-5121. 

CATEQORKS  Of  MOAflOUALS  COVERED  BY  THE 
SYSTBK 

Members  of  the  Army,  Navy,  Marine 
Corps,  and  Air  Force,  Reserve  Officer 
Training  corps  and  National  Defense 
Cadet  Corps  students,  Department  of 
Defense  civilian  employees,  and 
approved  foreign  military  personnel 
enrolled  in  a  nonresident  course 
administered  by  the  Army  Institute  for 
Professional  Development. 

CATEGOMES  OF  RECOAOS  M  THE  SYSTEM: 

Files  contain  name,  grade/rank.  Social 
Security  Number,  address,  service 
component,  branch,  personnel 
classification,  military  occupational 
specialty,  credit  hours  accumulated, 
examination  and  lesson  grades,  student 
academic  status,  auricula,  course 
description. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  3013  and  E.O.  9397. 

PURPOSE(S): 

To  record  lessons  and/or  exam'grades; 
maintain  student  academic  status; 
course  and  subcourse  descriptions; 
produce  course  completion  certificates 
and  reflect  credit  hours  earned;  and 
produce  management  summarj-  reports^ 

ROUTINE  USES  Of  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)ofthe  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 


of  systems  of  records  notices  apply  to 
this  system. 

POLJOES  AND  PRACTICES  FOR  STORWG, 
RETRIEVMG,  ACCESSMG.  RETAMMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tapes,  discs,  paper 
printouts,  and  microfiche. 

RETRIEVABILrrV: 

By  Social  Security  Number. 

SAFEGUARDS: 

Random  number  sign-on 
authentication  for  each  inquiry  made  to 
the  system  is  required.  Sign-on  decks  to 
enable  such  access  are  updated  weekly, 
safeguarded  under  Army  Regulation 
380-19,  Information  Systems  Security, 
and  are  unique  to  one  terminal  only. 
Access  is  granted  only  to  designated 
personnel  at  the  Army  Institute  for 
Professional  Development  responsible 
for  the  administration  and  processing  of 
nonresident  students. 

RETENTION  AND  disposal: 

Machine  records  are  retained  during 
student's  enrollment,  after  which 
student's  records  are  transferred  to  the 
Academic  Records  System  History  File 
for  indefinite  retention.  Nonresident 
students  are  assigned  a  12  month 
enrollment  period.  A  hard  copy 
transcript  reflecting  the  student's 
personal  and  academic  data  is 
produced;  this  is  retained  by  the  Army 
Institute  of  Professional  Development 
for  3  years,  then  transferred  to  the 
National  Personnel  Records  Center,  St. 
Louis.  MO,  where  it  is  retained  for  37 
years,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Training 
Support  Center,  ATTN:  ATIC  IPS.  Fort 
Eustis,  VA  23604-5121. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Training 
Support  Center,  ATTN:  ATIC  IPS,  Fort 
Eustis,  VA  23604-5121. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
signature  for  identification. 

Individual  making  request  in  person 
must  provide  acceptable  identification 
such  as  driver's  license  and  military 
identification. . 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
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Training  Support  Center,  ATTN:  ATIC 
IPS.  Fort  EusUs.  VA  23604-5121. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
signature  for  identification. 

Individual  making  request  in  person 
must  provide  acceptable  identification 
such  as  driver's  license  and  military 
identification. 

CONTESTING  RECOflO  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  content,  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  individual  upon  enrollment, 
from  class  records  and  instructors,  and 
from  graded  examinations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  94-22192  Filed  9-8-94;  8:45  ami 

BILLIMG  CODE  5000-04-F 


Corps  of  Engineers,  Department  of  the 
Army 

Regulatory  Guidance  Letters  Issued  by 
the  Corps  of  Engineers 

AGENCY:  Corps  of  Engineers.  DOD. 
action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  a  copy  of  the  Regulatory 
Guidance  Letter  (RGL  94-2)  to  all 
known  interested  parties.  RGL's  are 
used  by  the  Corps  as  a  means  to 
transmit  guidance  on  the  Corps 
Regulatory  Program  (33  CFR  320-330)  to 
its  division  and  district  engineers.  The 
Corps  publishes  RGL's  in  the  Federal 
Register  upon  issuance  as  a  means  of 
informing  the  public  of  Corps  guidance. 
FOfl  FURTHER  INFORMATION  CONTACT:  Mr. 
Sam  Collinson.  Regulator)'  Branch, 
Office  of  the  Chief  of  Engineers  at  (202) 
272-1782. 

SUPPLEMENTARY  INFORMATION:  RGL  94-2, 
Subject:  Superfund  Projects,  is  hereby 
published. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 

Regulatory  Guidance  Letter.  RGL  94-2 

Dated:  August  17.  1994.  Expires: 

December  31, 1999 
CECW-OR 
Subject:  Superfund  Projects 

1.  Regulatory  Guidance  Letter  (RGL) 
85-07.  subject:  "Superfund  Projects"  is 
hereby  reissued  (copy  enclosed). 

2.  This  RGL  was  previously  extended 
bv  RGL  89-2.  Although  the  extension 


expired,  RGL  85-07  has  continued  to  be 
U.S.  Army  Corps  of  Engineers  policy. 

3.  This  guidance  expires  31  December 
1999  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works: 

/S/ 

End 
John  P.  Elmore. 

Chief,  Operations.  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

RGL  85-7.  Dated:  July  5. 1985,  Expires: 
December  31. 1987 

Subject:  Superfund  Projects 

1.  Recently,  the  Chief  Counsel.  Mr. 
Lester  Edelman.  responded  to  a  letter 
from  Mr.  William  N.  Hederaan.  Jr.. 
Director.  Office  of  Emergency  and 
Remedial  Response.  Envirormiental 
Protection  Agency  (EPA)  which  dealt 
with  the  need  for  Department  of  Army 
authorizations  for  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  (CERCLA)  actions. 
This  letter  summarizes  Mr.  Edelman's 
opinion  and  provides  operating 
guidance  for  field  interaction  with  the 
EPA. 

2.  The  EPA's  basic  position  is  that 
Congress  did  not  intend  for  CERCLA 
response  actions  to  be  subject  to  other 
environmental  laws.  Rather,  as  a  matter 
of  sound  practice.  CERCLA  response 
actions  generally  should  meet  the 
standards  established  by  those  laws. 
Consequently,  it  is  the  EPA's  position 
that  neither  it  nor  the  states,  in  pursuing 
ipsponse  actions  at  the  location  of  the 
release  or  threatened  release  under  the 
authority  of  CERCLA.  are  required  to 
obtain  permits  under  Section  404  of  the 
Clean  Water  Act  or  Section  10  of  the 
Rivers  and  Harbors  Act  for  those 
actions. 

3.  Mr.  Edelman  stated  in  part  that  he 
has  some  reservations  about  the  position 
that  the  EPA  has  taken.  Nevertheless,  he 
recognizes  that  the  EPA  has  the  primary 
authority  for  the  interpretation  and 
application  of  CERCLA.  and  therefore 
would  defer  to  the  EPA's  reading  of  its 
own  statutory  authorities,  at  least  for  the 
time  being. 

4.  In  light  of  this  legal  opinion.  FOAs 
should  not  require  applications  for  the 
EPA  or  state  response  actions  at  the 
location  of  the  release  or  threatened 
release  pursued  under  the  authority  of 
CERCLA.  Any  permit  applications  in 
process  should  be  terminated. 

5.  Both  the  EPA  and  OCE  believe  that 
the  FOAs'  expertise  in  assessing  the 
public  interest  factors  for  dredging  and 
filling  operations  can  contribute  to  the 
overall  quality  of  the  CERCLA  response 
action.  The  Director  of  Civil  Works  will 
be  establishing  a  group  from  his  staff  to 


work  with  the  EPA  staff  to  develop  a 
framework  for  integrating  the  Corps 
Section  10.  Section  404  and.  if 
appropriate.  Section  103  concerns  into 
the  EPA's  substantive  Superfund 
reviews. 

6.  Until  specific  guidance  is  provided 
from  OCE.  FOAs  should  provide 
technical  support  to  the  EPA  regions 
and/or  the  states  on  matters  wiAin  their 
field  of  expertise. 

FortheChief  of  Engineers.     . 

/SI 

C.  E.  Edgar  III. 

[FR  Doc.  94-22188  Filed  9-8-94;  8:45  ami 
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Deauthorization  of  Water  Resources 
Projects 

AGENCY:  U.S.  Armv  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  of  project 

deauthorizations. 

SUMMARY:  The  Corps  of  Engineers  is 
publishing  the  lists  of  water  resources 
projects  deauthorized  under  the 
provisions  of  section  1001.  Public  Law 
99-662.  33  U.S.C.  579a.  and  projects  not 
deauthorized  due  to  statutory 
continuations.  Previous  Federal 
Register  notices  were  published  oh 
October  5.  1990  (Vol.  55.  No.  194. 
40906-40912).  and  December  15.  1992 
(Vol.  57,  No.  241.  59335-59337).  -  . 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Micik,  Headquarters.  U.S. 
Army  Corps  of  Engineers.  Attention: 
CECW-BA.  Washington.  D.C  20314- 
1000.  Tel.  (202)  272-0705. 
SUPPLEMENTARY  INFORMATION:  The  Water 
Resources  Development  Act  of  1986. 
Pub.  L.  99-662.  as  amended,  contains 
two  provisions  for  the  deauthorization 
of  water  resource  projects  or  separable 
elements  of  projects. 

Section  1001(a).  44  U.S.C.  579a(a). 
requires  the  deauthorization  of  projects 
authorized  in  1986.  and  thereafter, 
when  five  years  have  elapsed  from  the 
date  of  authorization  without 
obligations  of  funds  for  planning,  design 
or  construction.  Section  10Gl(b)(2).  33 
U.S.C.  579a(b)(2).  requires  the  Secretary 
of  the  Army  to  submit  to  the  Congress 
a  biennial  list  of  unconstructed  water 
resources  projects,  or  separable 
elements  of  projects,  which  have  had  no 
obligatiorts  of  funds  for  planning,  design 
or  construction  during  the  prior  ten  full 
fiscal  years.  If  no  funds  are-obligated 
within  thirty  months  from  the  date  the 
list  is  submitted,  the  project/sepeu^te 
element  is  deauthorized. 
Notwithstanding  these  provisions, 
project  authorizations  may  be 
specifically  continued  by  law. 


For  purposes  of  the  Water  Resources 
Development  Act  of  1986,  "separable 
element"  is  defined  in  section  103(f), 
Pubhc  Law  99-662.  33  U.S.C.  2213{0. 

In  accordance  with  1001(a),  3 
additional  projects  authorized  in  1986 
were  deauthorized  on  November  18, 
1991 .  See  the  Federal  Register  of 
December  15, 1992,  for  the  list  of  other 
projects  deauthorized  on  November  18, 
1991. 

In  accordance  with  section  1001(a),  3 
projects  authorized  in  1988  were 
deauthorized  on  November  18, 1993. 

Fifteen  project  authorizations  were 
continued  by  the  Water  Resources 
Development  Act  of  1990,  Pub.  L.  101- 
640,  November  28, 1990,  section  107, 
104  Stat.  4619-4621. 

Authority:  This  notice  is  required  by  the 
Water  Resources  Development  Act  of  1986, 
Pub.  L.  99-662,  section  1001(c).  33  U.S.C 
579a(c).  and  the  Water  Resources 
Development  Act  of  1988.  Pub.  L  10<V-676. 
section  52(e).  102  Stat.  4045.  "     - 

Dated:  September  1. 1994. 

Approved: 

John  H.  Zirschky, 

Acting  Assistant  Siscretary  of  the  Army  (Civil 
Works). 

Projects  Authorized  in  1986  and 
Deauthorized  on  18  Nov  91  by 
Section  lOOl(A)  of  P.L  99-662 

(Supplements  the  List  Published  In  the  15  Dec 
92  Federal  Register) 


District 


NAN 


Project 
Name 


NAN 


SWF 


Rahway 
River  and 
Van 
Winkles 
Brook  at 
Spring- 
field. 

Robinson's 
Branch, 
Rahway 
River. 
Clartc& 
Scotch 
Plains. 

Trinity 
River 
Project, 
Mitigation. 


Primary 
State 


NJ 


NJ 


TX 


Purpose 


FC 


FC 


FC 


Total:  3. 


Projects  Authorized  in  1988  and 
Deauthorized  on  18  Nov  93  by 
Section  lOOi(A)  of  p.l.  99-662 


Key  to  Abbreviations 

LMV    Lower  Mississippi  Valley 
Division 


District 


SPK 


NCC 


NCE 


Project 
name 


Lakeport 
Lake 
(Reau- 
thoriza- 
tion). 

Des 
Plaines 
Wetlands 
Den> 
onstra- 
tion. 

Hearding 
Island 
Inlet,  Do- 
luth  Har- 
bor. 


Primary 
state 


CA 


IL 


MN 


Purpose 


FC 


FC 


N 


Total:  3. 

Project  Authorizations  Continued 
BY  Law 

(Original  Authorizations  in  Parentheses) 


Dis- 
trict 


Project  name 


Pur- 
pose 


Section  107,  P.L  101-640,  Water  Resources 
Devetopment  Act  of  1990: 


SPK 


SPN 

SAJ 

NCR 
NCC 


LMN 


NCE 
NCE 


NCB 


NCB 

NCB 
NCB 


LMM 
SWF 
NAO 


Pajaro  River, 

Santa  Cruz 

(1966). 
Santa  Cmz  Hartx)r, 

East  Jetty  (1986). 
Hlllsboro  Inlet 

Dredging  (1965). 

Freepoft(1936) 

Little  Calumet 

River  Basin, 

Cady  Marsh 

Ditch  (1986). 
Louisiana  State 

Penitentiary 

Levee  (1986). 
Ontonagon  Hartxx 

(1910). 
Sault  Sainte  Marie, 

Second  Lock 

(1986). 
Conneaut  Small 

Boat  Harbor 

(1966). 
Fairport  HartXM 

Dredging  (1960). 
Fairport  Small  Boat 

Harbor  (1977). 
Ottawa  River  Har- 
bor. OH  &  Ml 

(1976). 
Memphis  Hart)Or 

(1986). 
East  Fori<  of  Trinity 

River  (1962). 
Norfolk  Hartx)r  An- 
chorages (1965). 


CA 


CA 

FL 

IL 
IN 


LA 


Ml 


Ml 


OH 


OH 
OH 


OH 


TN 


TX 


VA 


FC 


N 


FC 
FC 


FC 


N 


N 


N 


N 


N 


N 


N 


FC 


N 


Total:  15. 


LMM    Memphis  District 
LMN    New  Orleans  District 
LMS    St.  Louis  District 
LMK    Vicksburg  District 
MRD    Missouri  River  Division    . 
MRK    Kansas  City  District 
MRO    Omaha  District 
NED    New  England  Division 
NAD    North  Atlantic  Division 
NAB    Bahimore  District 
NAN    New  York  District 
NAO    Norfolk  District 
NAP    Philadelphia  District 
N(n)    North  Central  Division 
NCB    Bufi^alo  District 
NCC    Chicago  District 
NCE    Detroit  District 
NCR    Rock  Island  District 
NCS    St.  Paul  District 

NPD    North  Pacific  Division 
NPA    Alaska  District 
NPP    Portland  District 
NFS    Seattle  District 
NPW    Walla  Walla  District 
ORD     Ohio  River  Division 
ORH    Huntington  District 
ORL    Louisville  District 
ORN    Nashville  District 
ORP    Pittsburgh  District 
POD    Pacific  Ocean  Division 
SAD    South  Atlantic  Division 
SAC    Charleston  District 
SAJ    Jacksonville  District 
SAM    Mobile  District 
SAS    Savaimah  District 
SAW    Wilmington  District 
SPD    South  Pacific  Division 
SPL    Los  Angeles  District 
SPK    Sacramento  District 
SPN    San  Francisco  District 
SWD    Southwestern  Division 
SWA    Albuquerque  District 
SWF    Fort  Worth  District 
SWG    Galveston  District 
SWL    Liide  Rock  District 
SWT    Tulsa  District 

Purpose 

N    Navigation 

BE    Beach  Erosion  Control 

FC    Flood  Control 

MP    Multiple  Purpose  Power 

IFR  Doc.  94-22316  Filed  9-8-94:  8:45  am) 
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DEFENSE  NUCLEAR  FACILmES 
SAFETY  BOARD 

Hearings 

ACTION:  Notice  of  public  hearings. 


JMI 


46626 


Federal  Register  /  Vol.  59,  No.  174  /  Friday,  September  9.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  174  /  Friday,  September  9,  1994  /  Notices 


46627 


JMI 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  public  hearings 
to  be  held  by  the  Defense  Nuclear 
Facilities  Safety  Board.  The  Board  will 
conduct  public  hearings  pursuant  to  42 
U.S  C.  2286b  and  invites  any  interested 
persons  or  groups  to  present  any 
comments,  technical  information,  or 
data  concerning  the  fifth  annual  report 
to  be  submitted  to  Congress  by  the 
Defense  Nuclear  Facilities  Safety  Board 
under  42  U.S.C.  2286e  (note). 

ADDRESSES: 

1.  For:  Rocky  Flats  Environmental 
Technology  Si'e — Time  and  Data:  7:00  p.m.. 
October  4,  1994.  Place:  Ramada  Inn.  8773 
Yates  Drive.  Ball  Rooms  A-C.  Westminster. 
Colorado  80030. 

2.  For:  Idaho  National  Engineering 
Laboratory — Time  and  Date:  7:00  p.m.. 
October  6. 1994.  Place:  University  of  Idaho 
Auditorium.  University  Place,  1776  Science 
Center  Drive.  Idaho  Falls,  Idaho  83402. 

3.  For:  Femald  Environmental 
Management  Project  and  Mound  Plant — Time 
andlJafe.-  7:00  p.m..  October  12. 1994.  Place: 
Meadowbrook  Inn.  2398  Venice  Boulevard. 
Ball  Room.  Ross.  Ohio  45061. 

4.  For:  Hanford  Site— Ti/ne  and  Date:  7:00 
p.m..  October  25. 1994.  P/oce:  Federal 
Building  Auditorium.  825  Jadwin  Avenue, 
Richland.  Washington  99352. 

5.  For:  Sandia  National  Laboratory.  Los 
Alamos  National  Laboratory  and  Waste 
Isolation  Pilot  Project — Time  and  Date:  7:00 
p.m..  October  27, 1994.  Place:  Albuquerque 
Convention  Center.  401  Second  Street,  NW., 
Ball  Room.  Albuquerque.  New  Mexico  87102. 

6.  For:  Oak  Ridge  Reservation — Time  and 
Date:  7:00  p.m..  November  1. 1994.  Place: 
American  Museum  of  ScienCe  and  Energy, 
300  S.  Tulane  Avenue.  Auditorium.  Oak 
Ridge,  Tennessee  37830. 

7.  For;  Savannah  River  Site — Time  and 
Date:  7:00  p.m.,  Novemb»er  3.  1994.  Place: 
Aiken  Ttjchnical  College.  U.S.  Highway  1  and 
78.  Amphitheater,  Conference  Center 
Building.  Aiken,  South  Carolina  29H02. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri.  General  Manager. 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004,  (202)  208-6400. 
This  is  not  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  An 
independent  agency  within  the 
executive  branch,  the  Defense  Nuclear 
Facilities  Safety  Board  (Board)  provides 
advice  and  recommendations  to  the 
President  and  the  Secretary  of  Energy 
regarding  public  health  and  safety 
issues  at  Department  of  Energy  (DOE) 
defense  nuclear  facilities. 

Broadly,  the  Board  reviews 
operations,  practices,  and  occurrences  at 
EOE's  defense  nuclear  facilities  and 
makes  recommendations  to  the 
Secretary  of  Energy  that  are  necessary  to 
protect  pubhc  health  and  safety.  If,  as  a 
result  of  its  reviews,  the  Board 
determines  that  an  imminent  or  severe 


threat  to  public  health  or  safety  exists, 
the  Board  is  required  to  transmit  its 
recommendations  directly  to  the 
President,  as  well  as  to  the  Secretaries 
of  Energy  and  Defense. 

The  Board's  enabling  statute,  42 
U.S.C.  2286,  requires  the  Board  to 
review  and  evaluate  the  content  and 
implementation  of  health  and  safety 
standards,  including  DOE's  Orders, 
rules,  and  other  safety  requirements, 
relating  to  the  design,  construction, 
operation,  and  decommissioning  of 
DOE's  defense  nuclear  facilities.  The 
Board  must  then  recommend  to  the 
Secretary  of  Energy  any  specific 
measures,  such  as  changes  in  the 
content  and  implementation  of  those 
standards,  that  the  Board  believes 
should  be  adopted  to  ensure  that  the 
public  health  and  safety  are  adequately 
protected.  The  Board  is  also  required  to 
review  the  Hf  .sign  of  new  defehse 
nuclear  facilities  before  construction 
begins,  as  well  as  modifications  to  older 
facilities,  and  to  recommend  changes 
necessary  to  protect  health  and  safety. 

The  Board  may  conduct 
investigations,  issue  subpoenas,  hold 
public  hearings,  gather  information, 
conduct  studies,  establish  reporting 
requirements  for  DOE,  and  take  other 
actions  in  furtherance  of  its  review  of 
health  and  safety  issues  at  defense 
nuclear  facilities;  These  ancillary 
fimctions  of  the  Board  and  its  staff  all 
relate  to  the  accomplishment  of  the 
Board's  primary  function,  which  is  to 
assist  DOE  in  identifjing  and  correcting 
health  and  safety  problems  at  defense 
nuslear  facilities. 

These  public  hearings  are  being  held 
to  provide  the  Board  with  general  public 
comments  and  views  on  topics  related 
to  the  fifth  annual  report  to  be 
submitted  by  the  Board  to  Congress 
under  42  U.S.C.  2286e  (note)  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
The  Board's  report  must  include  the 
following: 

"(1)  An  assessment  of  the  degree  to  which 
the  overall  administration  of  the  Board's 
activities  are  ttelieved  to  meet  the  objectives 
of  Congress  in  establishing  the  Board; 

"(2)  Recommendations  for  continuation, 
termination,  or  modification  of  the  Board's 
functions  and  programs,  including 
recommendations  for  transition  to  some  other 
independent  oversight  arrangement  if  it  is 
advisable:  and 

"(3)  Recommendations  for  appropriate 
transition  requirements  in  the  event  that 
modifications  are  recommended." 

The  Board  seeks  the  public's  view  on 
these  issues. 

A  short  introductory  presentation  may 
be  made  by  a  representative  of  the  Board 
at  each  hearing,  focusing  on  those  Board 
activities  of  greatest  relevance  to  the 


local  communities.  Requests  to 'speak  at 
the  hearing  may  be  submitted  in  writing 
or  by  telephone.  We  ask  that 
commentators  describe  the  nature  and 
scope  of  the  oral  presentation.  Those 
who  contact  the  Board  prior  to  close  of 
business  on  the  day  before  the  hearing 
will  be  scheduled  for  time  slots, 
beginning  at  approximately  7:10  p.m. 
The  Board  will  post  a  schedule  for  those 
speakers  who  have  contacted  the  Board 
before  the  hearings.  The  posting  will  be 
made  at  the  entrance  to  each  hearing 
room  at  the  start  of  the  hearing. 

Anyone  who  wishes  to  comment, 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of, 
or  in  addition  to  making  an  oral 
presentation.  The  Board  members  may 
question  presenters  to  the  extent 
deemed  appropriate.  The  Board  will 
hold  the  record  for  each  hearing  open 
fur  fourteen  days  after  the  hearin-^  for 
the  receipt  of  materials.  A  transcript  of 
the  hearings  will  be  made  available  by 
the  Board  for  inspection  by  the  public 
at  tho  Defense  Nuclear  Facilities  Safety 
Board's  Washington  office  and  at  the 
DOE's  public  reading  rooms  as  follows: 

1.  For.  Rocky  Flats  Environmental 

Technology  Site.  Front  Range 
-    Community  College,  3645  West  112 
Avenue.  VVestminster.  CO  800.30. 

2.  For  Idaho  National  Engineering 

Laboratory,  Idaho  NationaJ  Engineering 
Laboratory,  1776  Science  Center  Drive, 
Idaho  Falls.  ID  83415. 

3.  For  Femald  Environmental  Management 

Project.  Public  Environmental 
Information  Center,  10845  Hamilton- 
Cleves  Highway.  Harrison,  OH  45030. 
For  Mound  Plant,  DOE  Public  Reading 
room.  305  Central  Avenue.  Miamisburg. 
OH  45342.  '  '     '     ' 

4.  For  Hanford  Site.  Richland  Operations 

Office.  100  Sprout  Road.  Room  130  West. 
Richland,  WA  99352. 

5.  For  Sandia  National  Laboratory,  Public 

Reading  Room,  c/o  National  Atomic 
Museum,  20358  Wyoming  Boulevard. 
SE..  Albuquerque,  NM  87117. 

For  Los  Alamos  National  Laboratory. 
LANL  Community  Reading  Room,  1350 
Central  Avenue.  Suite  101.  Los  Alamos. 
N.M  87544. 

for  Waste  Isolation  Pilot  Project,  WIPP 
Public  Reading  Room,  Carlsbad  Public 
Librarv.  101  South  Halagueno  Street, 
Carlsbad.  NM  88220, 

6.  For  Oak  Ridge  Reservation,  DOE  Public 

Reading  Room,  55  Jefferson  Circle,  Room 
B-112.  Oak  Ridge.  TN  37831. 

7.  For  Savannah  River  Site,  Gregg- 

Graniteville  Library,  171  University 
Parkway.  University  of  South  Carolina. 
Aiken.  SC  29801. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  course  of  these  hearings,  to 
recess,  reconvene,  postpone  or  adjourn 
these  hearings,  conduct  further  reviews. 


and  otherwise  exercise  its  power  under 

the  Atomic  Energy  Act  of  1954,  as 

amended. 

Robert  M.  Andersen, 

General  Counsel. 

[FR  Doc.  94-22215  Filed  9-8-94:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Meeting 

AGENCY:  President's  Advisory 
Comniis'sion  on  Educational  Excellence 
for  Hispanic  Americans. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  .sets  the  schedule 
and  agenda  of  a  forthcoming  meeting  of 
the  President's  Advisory  Commission 
on  Educational  Excellence  for  Hispanic 
Americans.  This  notice  also  describes 
the  functions  of  the  Commission.  Notice 
of  this  meeting  is  required  imder 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DAT?S  AND  TIMES:  September  23  and  24, 
1994,9a.m.-5  p.m. 

ADDRESSES:  The  Grand  Hotel,  2350  M 
St..  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Harper,  Telephone:  (202)  205- 
2420. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans  is  established  under 
Executive  Order  of  February,  1994.  The 
Commission  is  established  to  advise  on 
Hispanic  achievement  of  the  National 
Goals,  as  well  as  other  educational 
accomplishments.  The  meeting  of  the 
Commission  is  open  to  the  public.  The 
agenda  includes: 

September  23,  1994.  Friday  9  a.m.-5  p  m.— 
Commissioner  Orientation  and  panel 
prese:.i  j'.ions  by  U.S.  Department  of 
Education  officials,  as  well  as  other  Federal 
Agency  officials. 

Saturday  9  a.m.-5  p.m. — All  day  Strategic 
•  Planning  Session. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for  public 
inspection  at  the  While  House  Initiative  for 
Hispanic  Education  at  600  Independence 

Avenue,  SW.,  Room ,  Washington.  DC 

20202,  from  the  hours  of  9  a.m.  to  5  p.m. 

Dafed:September2.  1994. 
Henry  W.  Smith. 

Acting  Assistant  Secretary:  Office  of 
Intergovernmental  and  Interagency  Affairs. 
IFR  Doc.  94-22223  Filed  9-8-94:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Draft  Environmental  Impact  Statement 
for  the  F-Canyon  Plutonium  Solutions 
at  the  Savannah  River  Site 

AGENCY:  Department  of  Energy  (DOE). 

ACTION:  Notice  of  availability  of  Draft 
Environmental  Impact  Statement  (EIS) 
and  notice  of  public  hearings. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  announces  the  availability 
of  a  Draft  EIS  entitled  "F-Canyon 
Plutonium  Solutions,  Savannah  River 
Site,  Aiken,  South  Carolina"  (DOE/EIS- 
Q219D).  The  Draft  EIS  assesses  the 
potential  enviromnontal  impacts  of 
stabilizing  plutonium  solutions  that  are 
currently  stored  in  F-Canyon  at  the 
Savannah  River  Site. 

DOE  invites  public  comments  on  the 
Draft  EIS,  and  will  hold  public  hearings 
on  the  document. 

DATES:  The  public  comment  period  for 
the  Draft  EIS  ends  on  Monday.  October 
24.  1994.  Written  comments  regarding 
the  document  should  be  postmarked  by 
Monday.  October  24,  1994,  to  ensure 
consideration  in  preparation  of  the  Final 
Environmental  Impact  Statement. 
Comments  sent  after  that  date  will  be 
considered  to  the  extent  practicable. 
Three  public  beings  (which  will  also 
serve  as  informational  meetings),  will  be 
held  on  the  Draft  EIS:  Tuesday,  October 
4, 1994,  in  Columbia.  South  Carolina; 
Thursday,  October  6,  1994,  in  North 
Augusta,  South  Carolina;  and  Tuesday, 
October  11,  1994,  in  Savannah,  Georgia. 
The  locations  for  these  meetings  are 
identified  below. 

ADDRESSES:  Addresses  for  the  public 
meeting  locations  are  provided  below. 
Written  comments  on  the  Draft  EIS, 
requests  for  copies  of  the  docimient,  and 
requests  for  further  information  should 
be  directed  to:  Dr.  K.L.  Hooker.  NEPA 
Compliance  Officer.  U.S.  Department  of 
Energy,  Savannah  River  0{."rations 
Office'.  P.  O.  Box  5031,  Aiken,  South 
Carolina  29804-5031,  Attention:  "F- 
Canyon  Plutonium  Solutions  EIS". 
Telephone:  (803)  725-9615  or  through 
the  Information  Line  (800)  242-8209. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  DOE's  National 
Environmental  Policy  Act  (NEPA) 
process,  please  contact:  Ms.  Carol 
Borgstrom.  Director,  Office  of  NEPA 
Oversight  {EH-25),  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585.  Telephone: 
(202)  586—4600  or  leave  a  message  at 
(800) 472-2756. 


SUPPLEMENTARY  tNFORMATION: 
Scope  ofthe  Draft  EIS 

The  D<.?partment  proposes  to  stabilize 
the  plytonium  solutions  currently 
within  the  F-Canyon  facility.  Based  on 
technical  and  management  judgment. 
DOE  believes  that  these  plutonium 
solutions  present  a  safety  concern  that 
warrants  expeditious  processing  to  a 
more  stable  and  storable  form  while 
decisions  are  made  regarding  interim  to 
long-term  disposition  of-this  plutonium. 
The  draft  EIS  indicates  that  the 
preferred  alternative  w  ould  be  to 
operate  the  F-Can\on  and  FB-Line 
facilities  in  order  to  process  the 
plutonium  solutions  into  a  more  stable 
plutonium  metal  form. 

The  draft  EIS  also  ide.atifies  and 
evaluates  processing  the  solutions  into 
plutonium  oxide  and  vitrification  as 
alternative  methods  of  stabilizing  the  F- 
Canyon  plutonium  solutions.  Consistent 
with  NEPA's  requirement  that  the  'no 
action  "  alternative  be  considered,  the 
draft  EIS  evaluates  the  potential 
environmental  impacts  of  continuing  to 
m.anage  the  F-Canyon  plutonium 
solutions  in  their  current  liquid  form 
until  decisions  regarding  interim  to 
long-term  disposition  are  niade. 

Public  Scoping  Process 

On  March  17.  1994,  DOE  published  a 
Notice  of  Intent  (59  FR  12588)  to 
prepare  an  EIS  for  the  Interim 
Management  of  Nuclear  Materials  at  the 
SRS.  DOE  developed  the  scope  of  the 
EIS  following  completion  ofthe  March 
17  to  May  31,  1994,  public  scoping 
period.  EKDE  held  public  scoping 
meetings  in  Savannah,  Georgia,  May  12. 
1994;  in  North  Augusta,  South  Carolina 
on  May  17.  1994;  and  in  Columbia. 
South  Carolina  on  May  19,  1994.  DOE 
received  oral  and  written  comments 
from  individuals  and  organizations 
regarding  the  scope  of  the  EIS.  On 
August  23,  1994.  DOE  published  a 
Notice  of  an  Amendment  to  the 
Environmental  Impact  Statement  for  the 
Interim  Management  of  Nuclear 
Materials  at  the  Savannah  River  Site  (59 
FR  43341),  to  explain  the  need  to 
prepare  the  F-Canyon  plutonium 
solutions  EIS.  Because  the  issues  to  be 
addressed  in  the  F-Canyon  Plutonium 
Solutions  EIS  were  included  within  the 
Interim  Management  of  Nuclear 
Materials  EIS  scoping  process,  no 
additional  scoping  meetings  will  be 
held.  An  Implementation  Plan  has  been 
released  that  identifies  the  comm.ents 
received  during  the  previously  held 
public  scoping  process,  including  those 
issues  related  to  the  F-Canyon 
Plutonium  .Solutions  EIS,  and  identifies 
those  matters  to  be  addressed  in  both 
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EISs.  All  comments  received  during  the 
scoping  process  relevant  to  the 
stabilization  of  F-Canyon  plutoniura 
solutions  have  been  addressed  in  the 
preparation  of  the  F-Canyon  Plutonium 
Solutions  EIS. 

Copies  of  the  EIS  Implementation 
Flan  may  be  obtained  upon  request  from 
Dr.  K.L.  Hooker  at  the  address  given 
above.  The  Implementation  Plan  will 
also  be  available  at  the  public  hearings 
for  the  Draft  EIS. 

Background  Information 

For  background  information  on  the 
SRS.  and  for  a  discussion  of  tlie  - 
underlying  purpose  and  need  for 
stabilizing  nuclear  materials  at  the  SRS. 
please  refer  to  the  original  March  17. 
1994.  Notice  of  Intent  to  prepare  an  EIS 
for  the  Interim  Management  of  Nuclear 
Materials  at  the  SRS  (59  FR  12588). 

Approximately  80.000  gallons  of  in- 
process  plutonium  solutions  currently 
are  held  in  tanks  in  F-Canyon.  These 
plutonium  solutions  include  mixtures  of 
plutonium-239  and  uranium-233.  as 
well  as  simple  plutonium-239  solutions. 
Some  of  these  solutions  also  contain 
Hssior^  products  from  irradiation  in  a 
nuclear  reactor,  as  well  as  naturally 
occurring  products  from  radioactive 
decay  during  storage.  Such  plutonium 
solutio.ns  historically  and  routinely  have 
been  created  and  treated  in  the  F- 
Canyon  as  in-process  materials  of  SRS 
production  and  reprocessing  programs. 
However,  the  solutions  currently  in 
storage  have  been  held  much  longer 
than  called  for  in  the  original  design 
and  routine  operation  of  the  Canyon. 
Furthermore,  as  a  result  of  specific 
manipulations  of  the  solutions' 
chemistry  to  maintain  safety,  the 
solutions  are  now  in  a  condition  not 
previously  envisioned  for  routine 
operations.  These  safety-related 
alterations  to  solution  chemistn,'  have 
prevented  an  imminent  hazard  from 
occurring.  However,  the  operations  staff 
of  F-Canyon  has  documented  a  slow 
deterioration  in  solution  chemistry, 
which  requires  continuous  vigilance  to 
assure  safe  storage  and  to  avoid 
potentially  severe  radiological  impacts 
should  an  accident  occiu-.  Therefore. 
DOE  proposes  to  stabilize  these 
solutions  by  conversion  of  the 
plutonium  in  solution  to  a  solid  state  as 
plutonium  metal.  However,  because  it  is 
not  needed  for  weapons,  the  chemical 
purity  of  the  plutonium  would  be  made 
sufficient  only  for  stabilization  and  safe 
long-term  storage,  rather  than  in 
compliance  with  purity  standards 
previously  set  for  weapons  materials. 
The  entire  conversion  process  would 
take  place  in  existing  facilities  in  the  F- 
Canyon  building. 


These  potentially  significant  safety 
concerns,  identified  since  the 
pubhcation  of  the  March  17. 1994, 
Notice  of  Intent,  have  led  DOE  to 
consider  stabilization  of  these  solutions 
in  advance  of  any  decisions  made 
subsequent  to  the  completion  of  the 
Interim  Management  of  Nuclear 
Materials  EIS.  As  a  result.  DOE  has 
prepared  a  draft  EIS  on  the  F-Canyon 
Plutonium  Solutions,  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  as  amended  (42  USC 
4321  ef  seg.). 

Availability  of  Draft  EIS 

Copies  of  the  Draft  EIS  have  been 
distributed  to  Federal.  State,  and  local 
agencies,  organizations,  and  individuals 
known  to  be  interested  in  the  Savannah 
River  Site. 

Copies  of  the  Draft  EIS  and 
documents  referenced  in  the  draft  are 
available  for  public  inspection  in  the 
Library  at  the  University  of  South 
Carolina's  Aiken  Campus.  University 
Parkway.  Aiken.  South  Carolina,  and  in 
DOE's  Freedom  of  Information  Reading 
Room.  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
S\V..  Washington.  DC.  Copies  of  the 
Draft  EIS  are  also  available  for  public 
inspection  at  many  local  and  regional 
libraries  in  Georgia  and  South  Carolina. 
Locations  of  nearest  libraries  can  be 
obtained  by  contacting  Dr.  K.L.  Hooker. 
DOE,  at  the  telephone  numbers  given 
above. 

Invitation  To  Comment 

Interested  parties  are  invited  to 
provide  oral  or  written  comments  on  the 
Draft  EIS.  Written  comments  should  be 
sent  to  Dr.  K.L.  Hooker,  DOE  at  the 
address  given  above.  To  be  considered 
in  the  final  EIS.  WTitten  comments 
should  be  postmarked  by  Monday. 
October  24. 1994;  comments 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 

Information  Meetings  and  Public  . 
Hearings 

Combined  information  meetings  and 
public  hearings  on  the  Draft  EIS  have 
been  scheduled  as  follows: 

Tuesday.  October  4. 1994,  from  1:00 
p.m.  to  4:00  p.m.  and  6:00  p.m.  to  9:00 
p.m.:  Holiday  Inn  Coliseum.  630 
Assembly  Street,  Columbia.  South 
Carolina  29201. 

Thursday.  October  6. 1994.  from  1:00 
p.m.  to  4:00  p.m.  and  6:00  p.m.  to  9:00 
p.m.:  North  Augusta  Community  Center. 
495  Brookside  Ave..  North  Augusta, 
South  Carolina  29841. 

Tuesday.  October  11. 1994,  from  1:00 
p.m.  to  4:00  p.m.  and  6:00  p.m.  to  9:00 
p.m.:  Coastal  Georgia  Center  for 


Continuing  Education.  305  Martin 
Luther  King  Boulevard.  Savannah, 
Georgia  31401. 

The  public  is  invited  to  provide 
comments  on  the  Draft  EIS  to  DOE 
representatives  at  the  hearings.  Written    " 
and  verbal  comments  will  be  given 
equal  weight. 

The  program  for  the  hearings  will  be 
Tiexible  and  informal  in  an  effort  to 
better  accommodate  the  needs  of  the 
public.  Each  session  will  begin  writh 
approximately  an  hour  for  presentations 
and  discussions  by  DOE  personnel 
familiar  with  the  topics  addressed  by  - 
the  EIS.  Members  of  the  public  in 
attendance  will  have  the  opportunity  to 
ask  questions  and  discuss  matters  of 
interest  during  these  periods.  These 
informal  periods  are  designed  to 
facilitate  questions  and  answers  and 
promote  interaction  with  members  of 
the  public.  Upon  conclusion  of  the 
informal  portion  of  the  meetings, 
mrmbers  of  the  public  are  invited  to 
present  comments  which  will  be 
recorded  by  a  court  reporter.  So  that  all 
interested  parties  have  the  opportunity 
to  speak  during  the  recorded  portion  of  - 
the  meelirigs,  five  minutes  will  be 
allotted  to  each  individual  or 
representative  of  a  group.  More  speaking- 
time  will  be  available  depending  upon 
the  nuniber  of  people  who  wish  to 
comment.  Commenters  are  requested  to 
provide  DOE  with  written  copies  of 
their  oral  comraenls,  if  possible. 
Individuals  who  wish  to  preregister  to 
speak  at  any  of  the  hearings  may  do  so 
by  calling  (800)  242-8269. 

Clarifying  questions  regarding 
statements  made  at  the  hearings  may  be 
asked  by  personnel  conducting  the 
hearings,  but  there  will  be  no  cross- 
examination  of  people  presenting 
statements.  Any  additional  procedural 
guidance  will  be  provided  by  the 
Moderator  at  the  start  of  the  hearings. 

A  transcript  of  the  hearings  will  be 
prepared,  and  DOE  will  make  the  entire 
record  of  the  hearings,  including  the 
transcript,  available  for  public 
inspection  at  the  DOE  reading  rooms 
listed  above. 

DOE  will  consider  all  comments  (both 
written  and  oral  comments  presented  at 
the  public  hearings)  received  during  the 
public  comment  period  in  preparing  the 
Final  EIS. 
Henry  K.  Garson, 

Ditvctar.  Office  ofEnvimnmental  Support, 
i\EPA  Compliance  Officer  Dafense  Programs 
IFR  Doc.  94-22339  Filed  9-8-94:  8:4S  ami 
BILLING  CODE  e4S<M)1-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM95-1 -48-000] 

ANR  Pipeline  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  2. 1994. 

Take  notice  that  on  August  31,  1994. 
ANR  PipeUne  Company  (ANR)  tendered 
.  for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  tariff  sheets  as 
referenced  below,  proposed  to  be 
effective  October  1, 1994: 
Second  Revised  Volume  No.  1  - 

Fourth  Revised  Sheet  No.  17 
Original  Vf  Jume  No.  2 
Twenty-Fifth  Revised  Sheet  No.  16 
Twenty-Fifth  Revised  Sheet  No.  17 
Twenty-Fifth  Revised  Sheet  No.  18 
Twenty-Fifth  Revised  Sheet  No.  19 
Twenty-Seventh  Revised  Sheet  No.  20 
Twenty-Sixth  Revised  Sheet  No.  21 
Twenty-Fourth  Revised  Sheet  No.  22 
ANR  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  adjust  its 
Annual  Charge  Adjustment  ("ACA") 
rate  as  permitted  by  Section  24  of  its 
Second  Revised  Volume  No.  1  FERC  Gas 
Tariff.  The  new  ACA  rate  to  be  charged 
by  ANR  will  be  effective  October  1. 
W94.  , 

ANR  states  that  all  of  its  customers 
and  interested  State  Commission's  have 
been  mailed  a  copy  of  this  filing. 
Any  person  desiring  to  be  heard  or  to 
'  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  should  be 
filed  on  or  before  September  13. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  appHcation  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-22254  Filed  9-8-94:  8:45  am) 
BILUNG  CCOE  6717-01-M 


[Docket  No.  RP94-384-000] 

ANR  Pipeline  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  2, 1994. 

Take  notice  that  on  August  31,  1994, 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 


Gas  Tariff.  Second  Revised  Volume  No. 
1 ,  the  following  tariff  sheets,  with  an 
effective  date  of  September  1. 1994: 

Fifth  Revised  Sheet  No.  9 
Fifth  Revised  Sheet  No.  13 
Fifth  Revised  Sheet  No.  16 
Fifth  Revised  Sheet  No.  18 

ANR  states  that  the  above- referenced 
tariff  sheets  are  being  filed  pursuant  to 
the  approved  recovery  mechanism  of  its 
Tariff  to  implement  recovery  of  $9.6 
million  of  costs  that  are  associated  with 
its  obUgations  to  Dakota  Gasification 
Company  (Dakota).  ANR  proposes  a 
reservation  fee  surcharge  appficable  to 
its  Part  284  firm  transportation 
customers  fo  collect  ninetv  percent 
(90%)  of  the  Dakota  costs  and  an 
adjustment  to  the  maximum  base  tariff 
rates  of  Rate  Schedule  ITS  shippers  to 
recover  the  remaining  ten  percent 
(10%).  ANR  has  requested  that  the 
Commission  accept  the  tendered  sheets 
to  become  effective  September  1, 1994. 

ANR  states  that  all  of  its  Volume  No. 
1  customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-22269  Filed  9-8-94:  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  TM95-1 -88-000] 

Black  Mariin  Pipeline  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2, 1994. 

Take  notice  that  on  August  31,  1994. 
Black  Mariin  Pipeline  Company  (Black 
Mariin)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff  sheet 
to  be  effective  October  1,  1994: 

Fifth  Revised  Sheet  No.  4 


Black  Mariin  states  that  the  above- 
referenced  tariff  sheet  is  being  filed 
pursuant  to  Section  18  of  the  General 
Terms  and  Conditions  of  Black  Marlin's 
tariff  to  reflect  the  decrease  of  the  ACA 
charge  to  .23c/MMBtu  based  on  the 
Commission's  Annual  Charge  Billing  for 
Fiscal  Year  1994. 

Black  MarUn  further  states  that  a  copy 
of  its  fiUng  has  been  served  on  all 
customers  receiving  gas  under  its  FERC 
Gas  Tariff  and  interested  State 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426  in  accordance  with  §§  385.21 1 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-22308  Filed  *-«-94;  8:45  am) 
8ILUNG  CODE  6717-01-M 


[Docket  No.  TM9S-1-S7-000] 

Chandeleur  Pipe  Line  Co.;  Annual 
Charge  Adjustment  Clause  Filing 

September  2, 1994. 

Take  notice  on  August  31,  1994, 
Chandeleuj-  Pipe  Line  Company 
(Chandeleur)  tendered  for  filing 
proposed  tariff  sheets  designed  to  add 
an  Annual  Charge  Adjustment  Clause  to 
its  FERC  Gas  Tariff. 

Chandeleur  also  proposes  to  adjust  its 
rates  to  reflect  the  Federal  Energy 
Regulatory  Commission's  FY  1995 
annual  charge  for  natural  gas  pipeline 
companies  of  $0.0024  per  Mcf. 
Chandeleur  has  proposed  an  effective 
date  for  the  revised  tariff  sheets  of 
October  1, 1994. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North'Capitol  Street.  N.E..  Washington. 
D.C.  20426,  in  accordance  with 
§§  385.214  and  375.211  to  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.214  and  385.211. 
All  such  motions  or  protests  should  be 
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filed  on  or  before  September  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  he  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
t)ecome  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-22294  Filed  9-8-94;  8:45  am] 
BILUNG  CODE  6717-41-M 


[Docket  No.  TM9&-1-22-000] 

CNG  Transmission  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2, 1994. 

Take  notice  diat  on  August  31, 1994, 
CNG  Transmission  Corporation  (CNG), 
pursuant  to  Section  4  of  the  Natural  Gas 
Act.  Section  154.38(d)(6)  of  the 
Commission's  Regulations  providing  for 
the  Annual  Charge  Adjustment,  and 
Section  14  of  the  General  Terms  and 
Conditions  of  CNG's  tariff,  filed  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff: 

Second  Revised  Volume  No.  1 

Second  Revised  Sheet  No.  31 

Fourth  Revised  Sheet  No.  32 

Fourth  Revised  Sheet  No.  33 

Third  Revised  Sheet  No.  35 

Third  Revised  Sheet  No.  36 
Original  Volume  No.  2 

Seventh  Revised  Sheet  Nos.  250  arid  290 
Original  Volume  No.  2 A 

Seventh  Revised  Sheet  Nos.  18.  28.  35.  48 
and  87 

CNG  requests  an  effective  date  for 
these  proposed  tariff  sheets  of  October 
1. 1994.  CNG  states  that  the  proposed 
tariff  sheets  reflect  a  new  ACA  unit  rate 
of  0.23  cents  per  dekatherm. 

CNG  states  that  copies  of  the  filing 
were  served  upon  CNG's  jurisdictional 
customers  and  interested  state 
commissions.  Copies  of  the  filing  are 
also  available  during  regular  business 
hours  at  CNG's  offices  in  Clarksburg, 
West  Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  94-22266  Filed  9-8-94:  8:45  ami 

BILUNG  CODE  8717-01-M 


[Docket  No.  RP94-379-000] 

Colorado  Interstate  Gas  Company; 
Tariff  Filing 

September  2,  1994. 

Take  notice  that  on  August  31,  1994. 
Colorado  Interstate  Gas  Company  (GIG) 
submitted  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1 . 
Eighth  Revised  Sheet  No.  11  and  First 
Revised  Sheet  No.  343C.  with  an 
effective  date  of  October  1. 1994. 

GIG  states  the  purpose  of  these 
revised  tariff  sheets  is  to  amend  its 
Stranded  Account  No.  858  surcharge  to 
reflect  an  annual  period  of  collection 
from  the  current  five  month  collection 
period  and  to  recover  interest,  included 
in  its  July  5. 1994.  refvmds.  in 
determining  a  surcharge  rate. 

GIG  states  that  copies  of  this  filing  are 
being  served  on  all  jurisdictional 
customers  and  interested  state 
commissions,  and  are  otherwise 
available  for  public  inspection  at  CIG's 
offices  in  Colorado  Springs,  Colorado. 

i\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825  " 
North  Capital  Street,  N.E.,  W.ashington, 
D.C.  20426,  in  accordance  with 
§385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or  - 
protests  should  be  filed  on  or  before 
September  12,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-22283  Filed  9-8-94;  8:45  am) 

BILLING  COOE  6717-01-M 


[Docket  No.  RP94-383-000] 

Columbia  Gas  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

September  2. 1994. 

Take  notice  that  on  August  31,  1994. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  revised  tariff  sheets  as  set 
forth  below: 

Effective  November  1.  1993 

2nd  Substitute  Original  Sheet  No  197 
2nd  Substitute  Original  Sheet  No.  331 

Effective  October  1,  1994 

-Seventh  Revised  Sheet  No.  25 
Seventh  Revised  Sheet  No.  26 
Seventh  Revised  Sheet  No.  27 
Seventh  Revised  Sheet  No.  28 
Fifth  Revised  Sheet  No.  29 
Fifth  Revi.sed  Sheet  No.  30 

Columbia  states  that  the  tariff  sheets 
to  be  effective  October  1.  1994.  are  made 
in  compliance  with  prior  Commission 
orders  in  Docket  No.  RS92-5.  et  aL. 
which  directed  Columbia  to  remove 
from  its  cost  of  service  costs  associated 
with  property  taxes  applicable  to  storage 
inventory  which  was  transferred  from 
Columbia  to  its  customers  in  connection 
with  service  restructuring.  The  tariff 
sheets  to  be  effective  November  1. 1993, 
are  being  filed  to  correct  certain  cross- 
references  to  other  sections  of 
Columbia's  tariff. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's  firm 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  13. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  tointervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 
(FR  Doc.  94-22270  Filed  9-8-94;  8:45  ami 

BILLING  COOE  6717-01-M 


[Docket  No.  TM95-2-21-000] 

Columbia  Gas  Transmission 
Corporation;  Proposed  Changes  In 
FERC  Gas  Tariff 

September  2. 1994. 

Take  notice  that  on  August  31, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  to  be  effective  October  1, 1994: 

Sixth  Revised  Sheet  No.  25 
Sixth  Revised  Sheet  No.  26 
Sixth  Revised  Sheet  Na  27 
Sixth  Revised  Sheet  No.  28 
Fourth  Revised  Sheet  No.  29 
Fourth  Revised  Sheet  .No.  30 

Columbia  is  tendering  this  filing  in 
accordance  with  §  36.2  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
The  subject  filing  implements  (i)  revised 
TCRA  rates  reflecting  a  reduction  of 
$8.2  million  from  the  annual  level  of 
costs  underlying  the  current  TCRA 
rates,  and  (ii)  a  revision  to  the 
presentation  format  of  the 
.  Transportation  Cost  component  of  the 
Total  Effective  Rate  on  certain  of  the 
aforementioned  tariff  sheets.  With 
regard  to  the  annual  cost  level  upon 
which  the  subject  rates  are  developed. 

Columbia  states  that  it  will  only 
collect  one  month  of  costs  attributable 
to  Columbia  Gulf  due  to  the  expiration 
of  the  T-1  contract  on  October  31. 1994. 
Moreover,  Columbia  indicates  that  to 
the  extent  the  FERC  issues  orders  in 
separate  proceedings  that  approve 
crtlain  Exit  Fee  payments  to  its 
upstream  pipeline  transporters,  it  will 
make  a  Periodic  TCRA  filing  to  reflect 
the  impact  of  such  payments  on  its 
TCRA  rates. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company's 
jurisdictfonal  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE,  Washington. 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules " 
of  Practice  and  Procedure.  All  such    • 
motions  or  protests  should  be  filed  on 
or  before  September  13, 1994.  Protests 
vinll  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-22278  Filed  9-8-94;  8:45  am) 

BILUNG  COOE  6717-01-M 


Commission  and  are  available  for  public: 

inspection. 

Lois  0.  Cashell. 

Secretary. 

(FR  Dec.  94-22310  Filed  9-8-94;  8:45  am) 

BILUNG  COOE  e717-01-M 


[Docket  No.  TM95-t-70-000J 

Columbia  Gulf  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

September  2, 1994. 

Take  notice  that  on  August  26,  1994. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  be  effective  October  1, 
1994: 

2nd  Sub  Second  Revised  Sheet  No.  018 
Third  Revised  Sheet  No.  018A 
2nd  Sub  Second  Revised  Sheet  No.  019 
Third  Revised  Sheet  No.  019A 

Columbia  Gulf  states  that  the  listed 
tariff  sheets  set  forth  the  adjustment  to 
its  rates  applicable  to  the  Annual  Charge 
Adjustment,  pursuant  to  the 
Commission's  Regulations  and  Section 
32  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1. 

Columbia  Gulf  states  that  it  is 
cancelling  certain  tariff  sheets  and 
removing  references  on  other  tariff 
sheets  regarding  the  terms  "Settling 
Parties"  and  "Non-Settling  Parties" 
since  there  are  no  "non-settling"  parties 
by  virtue  of  the  Commission's  Order 
issued  June  22, 1994.  in  Docket  Nos. 
RP91-160-009  and  RP91-161-023,  et 
al. 

Columbia  Gulf  states  that  copies  of 
the  filing  were  served  upon  the 
Company's  jurisdiction  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  saidiiling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


[Docket  No.  TM95-1-2-O00J 

East  Tennessee  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2. 1994. 

Take  notice  that  on  August  31, 1994. 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  hereby  submits  for 
filing  an  as  of  Second  Revised  Sheet  No. 
4  of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  East  Tennessee  states 
that  the  tariff  sheet  reflects  a  decrease  of 
$.0003  per  Dth  in  the  ACA  adjustment 
surcharge,  resulting  in  a  new  ACA  rate 
of  $.0022/Dth.  East  Tennessee  requests 
an  effective  date  of  October  1, 1994. 

Pursuant  to  Section  34  of  the  General 
Terras  and  Conditions  of  its  FERC  Gas 
Tariff,  East  Tennessee  proposes  to  track 
the  Annual  Charge  Adjustment  (ACA)  c  f 
$.0024  per  Mcf  stated  on  the  FERC 
Annual  Charges  Billing  for  Fiscal  Year 
1994.  East  Tennessee's  proposed  ACA 
surcharge  of  S. 0022  gives  effect  to  the 
Commission's  prior  fiscal  year 
adjustment  of  (SlO.BOl)  and  a  Btu 
conversion  factor  of  1 .0327. 
Determination  ot  the  surcharge  is  set 
forth  in  Workpaper  1. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
fifing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E..  Washington,  DC. 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385  21 1 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  12. 1994.  Protests  will  he 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  l»e 
taken,  but  will  hot  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretar}'. 

IFR  Doc.  94-22279  Filed  9-8-94:  8:45  anil 
BILUNG  COOE  •717-01-M 
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[Docket  No.  TM95-1-33-000] 

El  Paso  Natural  Gas  Company;  Tariff 
Filing 

September  2. 1994. 

Take  notice  that  on  August  31, 1994. 
El  Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  and  acceptance 
pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Regulations  Under  the 
Natural  Gas  Act,  a  notice  of: 

(i)  A  revision  to  the  rates  and  charges  for 
El  Paso's  Take-or-Pay  Buyout  and  Buydown 
Cost  Recovery  for  interest  in  accordance  with 
Sections  22  and  21.  Take-or-Pay  Buyout  and 
Buydown  Cost  Recovery,  of  its  Second 
Revised  Volume  No.  1-A  and  Third  Revised 
Volume  No.  1  FERC  Gas  Tariff,  respectively; 
and 

(ii)  A  revision  to  the  currently  authorized 
Annual  Charge  Adjustment  (ACA)  in 
accordance  with  Section  21,  Annual  Charge 
Adjustment  Provision,  contained  in  the 
General  Terms  and  Conditions  in  El  Paso's 
Second  Revised  Volume  No.  1-A  FERC  Gas 
Tariff. 

El  Paso  states  that  the  interest  revision 
results  in  a  Take-or-Pay  Throughput 
Surcharge  of  $0.0354  per  dth  (a  decrease 
of  $0.0004).  El  Paso  also  states  that  its 
Monthly  Direct  Charges  have  been 
revised  accordingly. 

El  Paso  further  states  that  its  ACA 
surcharge  will  decrease  by  $0.0002  to 
$0.0023  per  dth. 

El  Paso  requests  that  the  Commission 
accept  the  tendered  tariff  sheets  for 
filing  and  permit  them  to  become 
effective  October  1. 1994,  which  is  not 
less  than  thirty  (30)  days  after  the  date 
of  filing. 

El  Paso  states  that  it  has  served  a  copy 
of  the  filing,  together  with  all 
enclosures,  e.xcept  for  the  diskettes,  on 
all  affected  interstate  pipeline  system 
customers  of  El  Paso  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  12, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 

Secretary. 

(FR  [)oc.  94-22260  Filed  9-«-94;  8.45  am] 

WLUNG  CODE  (riT-OI-M 


[Docket  No.  CP94-745-000] 

Florida  Gas  Transmission  Co.; 
Request  Under  Blanltet  Authorization 

September  2, 1994. 

Take  notice  that  on  August  29. 1994, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street.  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
745-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  new  delivery  point  for  the 
City  of  Eunice  (Eunice],  Louisiana, 
under  FGT's  blanket  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically.  FGT  proposes  to 
construct  and  operate  a  2-inch  tap, 
electronic  flow  measurement  equipment 
and  such  related  appurtenances  to 
deUver  up  to  1.000  MMBtu  per  day  of 
gas  to  Eunice.  FGT  indicates  that  the  tap 
will  be  located  on  its  existing  24-inch 
mainline  in  Acadia  Parish,  Louisiana. 
FGT  estimates  the  cost  of  the  proposed 
construction  to  be  $28,000,  of  which, 
Eunice  would  reimburse  FGT.  The  end 
use  will  be  primarily  for  commercial 
and  residential,  as  stated  by  FGT. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdravra 
vvithin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-22268  Filed  9-8-94t  8:45  ami 
BILLING  CODE  B717-01-M 
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[Docket  No.  TM95-1-34-0001 

Florida  Gas  Transmission  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

"September  2. 1994. 

Take  notice  that  on  August  31. 1994, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  October  1, 1994: 

Sixth  Revised  Sheet  No.  8A 
Fifth  Revised  Sheet  No.  8B 

FGT  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
Section  22  of  the  General  Terms  and 
Conditions  of  FGT's  tariff  to  reflect  the 
increase  of  the  ACA  charge  to  .23^/ 
MMBtu  based  on  the  Commission's 
Annual  Charge  Billing  for  Fiscal  Year 
1994. 

FGT  further  states  that  a  copy  of  its 
filing  has  been  served  on  all  customers 
receiving  gas  under  its  FERC  Gas  Tariff 
and  interested  State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426  in  accordance  with 
§§  385.211  and  385.214,of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  12, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to  - 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretory. 

(FR  Doc.  94-22281  Filed  9-8-94;  8:45  ami 
BILUNG  CODE  6717-01-M 


[Docket  No.  TM95-1 -51 -000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Proposed  Changes  in 
FERC  Gas  Tariff 

September  2.  1994. 

Take  notice  that  on  August  31.  1994, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheet: 

Second  Revised  Sheet  No.  7 

Great  Lakes  states  that  the  above  tariff 
sheet  reflects  the  new  ACA  rate  to  be 


charged  pursuant  to  the  Annual  Charges 
Adjustment  Clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  May  29, 1987.  The  new 
ACA  rate  to  be  charged  by  Great  Lakes 
was  established  by  FERC  notice  given 
on  July  25. 1994  and  is  to  be  effective 
October  1,1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  September  13, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commissi<m  and  are  available  for  pubhc 
inspection. 
LoblLCaAsB, 
Seaetaiy. 

(FR  Doc  94-22313  Filed  9-8-94;  8:45  am] 
8IUJN0  COOK  snr-M-M 

[Docket  Na  TM95-1-11(M)0e| 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

September  2, 1994. 

Take  notice  that  on  August  31, 1994, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  Sixth 
Revised  Sheet  No.  4  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  The 
proposed  effective  date  of  the  tariff 
sheet  is  October  1, 1994. 

Iroquois  states  that,  pursuant  to 
section  154.38(d)(6)  of  the 
Commission's  regulations  and  Section 
12.2  of  the  General  Terms  and 
Conditions  of  its  tariff,  Iroquois  is 
making  its  Annual  Charge  Adjustment 
(ACA)  filing  to  reflect  a  decrease  of 
$.0002  per  Dth  (fi-om  $.0026  to  $.0024 
per  Dth)  in  its  ACA  surcharge. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20425,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13, 1994. 
Protests  will  be  considered  by  the 


Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
pubhc  reference  room. 
LoisD.Casiwn. 
Secretary. 

(FR  Doc  94-22250  Filed  9-8-94;  8:45  am) 
BN.UNQ  COOC  C717-»Mi 

[Doctot  No.  TM9S-1-63-00(q 

KN  Intsrstate  Gas  Transmission  Co.; 
Tariff  Filing 

September  2, 1994. 

Take  notice  that  on  September  1, 
1994,  ICN  Interstate  Gas  'Transmission 
Co.  (KNI)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tarifi^  sheet,  with  an  effective  date  of 
October  1,1994: 

Fifth  Revised  Sheet  No.  4-^ 

KNI  states  that  this  tariff  sheet  reflects 
the  Commission's  revised  Annual 
Charge  Adjustment  (ACA)  unit  charge 
and  requests  that  the  tariff  sheet  be 
made  effective  on  October  1, 1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Sti^et  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rides  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this-filingare  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretoiy. 

(FR  Doc  94-22275  Filed  9-8-94;  8:45  am) 
BaUNG  CODE  6717-01-M 

[Docket  No.  TMSS-I-II-OOO] 

Koch  Gateway  Pipeline  Company; 
Proposed  Changes  to  FERC  Gas  Tariff 

September  2. 1994. 

Take  notice  that  on  August  31. 1994. 
Koch  Gateway  Pipeline  Com{}any 
(KGPC)  tendered  for  filing  as  part  of  its 


FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1.  the  following  revised  sheets,  with 
an  effective  date  of  October  1. 1994: 

Third  Revised  Sheet  Na  20 
Third  Revised  Sheet  No.  21 
Third  Revised  Sheet  No.  22 
Third  Revised  Sheet  No.  23 

KGPC  states  that  the  above  referenced 
tariff  sheets  reflect  a  downward  revision 
to  the  unit  rate  of  the  Annual  Charge 
Adjustment  (ACA)  Clause  to  be 
generally  applied  to  interstate  natural 
gas  pipeline  rates  for  the  recovery  of  the 
1994  Annual  Charges,  pursuant  to  Order 
No.  472. 

KGPC  notes  that  this  revision 
authorizes  KGPC  to  collect  $0.0024  per 
each  Mcf  ($0.0023  per  MMBtu  as 
converted  on  KGPC's  system)  of  natural 
gas  transported  applicaljle  to  the  1994 
Aiuual  Charge  assessed  KGPC  by  the 
Commission  under  Part  382  of  the 
CommissicHi's  Regulations. 

KGPC  states  that  copies  of  the  filing 
were  served  upon  all  of  its  custon>ers 
and  to  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  witii  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Sections 
385.214,  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-22263  Filed  9-8-94;  8:45  ami 

BILLaiG  COOe  6717-01-M 

[Docket  No.  CP94-737-000] 

Koch  Gateway  Pipeline  Co.;  Request 
Under  Blanliet  Author<zatk>n 

September  2. 1994. 

Take  notice  that  on  August  25. 1994. 
Koch  Gateway  Pipeline  Company 
(Koch).  Post  Office  Box  1478.  Houston. 
Texas  77251-1478.  filed  in  Docket  No. 
CP94-737-000  an  application  pursuant 
to  §§  157.205(b)  and  157.211(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
for  certificate  authority  to  operate  three 
existing  delivery  taps  and  meter  stations 
as  jurisdictional  facilities  under  the 
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blanket  certificate  issued  in  Docket  No. 
CP82-430-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Koch  seeks  authorization  to  place  into 
jurisdictional  service  three  delivery  taps 
and  associated  meier  stations  currently 
serving  Mississippi  Valley  Gas 
Company  (MVG).  Koch  states  that 
certification  of  the  facilities  would 
provide  MVG  with  additional  flexibility 
to  use  the  facilities  as  a  delivery  point 
on  MVG's  blanket  transportation 
agreements  with  Koch.  The  facilities 
consist  of:  (1)  A  two-inch  tap  and 
regulator,  four-inch  meter  station  and  a 
flow  computer  located  on  Koch's  30- 
inch  Kosciusko  line,  in  Attala  County, 
Mississippi;  (2)  a  two- inch  tap  and 
regulator,  four-inch  meter  station  and  a 
flow  computer,  also  located  on  the 
Kosciusko  line;  and  (3)  a  ten-inch  tap, 
six-inch  meter  station  and 
approximately  1,500  feet  of  ten-inch 
diameter  pipeline,  located  in 
Lauderdale  County,  Mississippi. 

Koch  further  states  that  Koch  and 
MVG  shared  equally  approximately 
$468,600  in  construction  costs  for  this 
project.  In  addition,  Koch  states  that  it 
would  operate  the  proposed  facilities  in 
compliance  with  18  CFR,  part  157, 
subpart  F.  Koch  states  that  it  has 
sufficient  capacity  to  render  the 
proposed  service  without  detriment  or 
disadvantage  to  its  other  existing 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  94-22292  Filed  9-«-94;  8:45  ami 
atUINO  CODE  STIT-^I-M 


[Docket  No.  TM95-1-6-000] 

Midwestern  Gas  Transmission 
Company;  Filing 

SepteinbCT2.  1994. 

Take  notice  that  on  August  31, 1994, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Third  Revised  Sheet  No. 
5  to  be  effective  October  1,  1994. 

Midwestern  states  that  this  filing 
reflects  the  new  Annual  Charge 
Adjustment  of  $.0023  per  dekatherm. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  12, 1994.  Protests 
will  be  considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-22259  Filed  9-8-94;  8:45  ami 
BILLING  CODE  S717-01-M 


[Docket  No.  TM95-1 -1 5-000] 

Mid  Louisiana  Gas  Co.;  Notice  of 
Proposed  Change  of  Rates 

September  2,  1994. 

Take  notice  that  on  September  1 , 
1994,  Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  tendered  for  filing  as  part  of 
Third  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff  the  following  Tariff  Sheets  to 
be  effective  October  1, 1994: 


Superseding 

Third  Revised  Sheet 

Second  Revised 

No.  4. 

Sheet  No.  4. 

Third  Revised  Sheet 

Second  Revised 

No.  4A. 

Sheet  No.  4A. 

Third  Revised  Sheet 

Second  Revised 

No.  4B. 

Sheet  No.  4B. 

JMI 


Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  the  Revised  Tariff  Sheets 
is  to  reflect  a  revision  to  the  unit  rates 
for  the  collection  of  the  Annual  Charges 


imposed  by  Section  382  of  the 
Commission's  Regulations.' 

Mid  Louisiana  states  that  this  filing  is 
being  made  in  accordance  with  Section 
22  of  Mid  Louisiana's  FERC  Gas  Tariff. 

Mid  Louisiana  states  that  copies  of 
this  filing  have  been  mailed  to  Mid 
Louisiana's  customers  and  interested  - 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  395.211  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
13,  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.     _ 
Lois  D.  CasheU. 
Secretary. 

IFR  Doc.  94-22267  Filed  9-6-94;-8:45  am] 
BILUNG  CODE  e717-01-M 

[Docket  No.  RP93-4-017] 

Mississippi  River  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2, 1994.' 

Take  notice  that  on  August  29, 1994, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Original  Volume 
No.  1-A,  and  Third  Revised  Volume  No. 
1 ,  the  tariff  sheets  listed  on  the  attached 
Appendix  A. 

MRT  states  that  on  May  13, 1994,  it 
filed  an  uncontested  Stipulation  and 
Agreement  (Base  S  &  A)  in  the  above 
captioned  dockets.  On  July  29, 1994,  the 
Commission  issued  an  order  approving 
v^thout  modification  the  Base  S  &  A. 

MRT  states  that  the  purpose  of  the 
Instant  filing  is  to  effectuate  the  terms 
and  provisions  of  the  Base  S  &  A  and 
the  tariff  sheets  contained  in  Appendix 
D  therein.  MRT  states  that  in  accordance 
with  Article  IV  of  the  Base  S  &  A  the 
filing  also  includes  a  recalculation  of 
recoverable  Gas  Supply  Realignment 
Costs  (GSRCs)  and  a  reconciliation  of 
such  amounts  with  GSRC  recoveries  to 
date. 

MRT  states  that  a  copy  of  this  filing 
has  been  mailed  to  each  of  MRT's 
customers,  parties  on  the  service  list  in 


each  proceeding  and  to  the  state 
commissions  of  Arkansas,  Illinois  and 
Missouri. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  vdth  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 


Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
385.211.  All  such  prote.sts  should  be 
filed  on  or  before  September  12. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 

Appendix  A 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU, 
Secretarv. 


Second  Revised  Volume  No.  1 

Substitute  Second  Revised  Eighty-Fifth  Revised  Sheet  No.  4 

Sut)stitute  Second  Revised  Forty-Fourth  Revised  Sheet  No.  4.  1  

Second  Substitute  First  Revised  Seventh  Revised  Sheet  No.  4-C  

Substitute  Third  Revised  Eighty-Fifth  Revised  Sheet  No.  4 .....1... 

Substitute  Third  Revised  Forty-Fourth  Revised  Sheet  No.  4, 1  „.-. .-. 

Substitute  Eighty-Eighth  Revised  Sheet  No.  4  „ ..„".. 

SutJstitute  Forty-Seventh  Revised  Sheet  No.  4.  1  .'. ....!™1"™™! 

Substitute  Eighty-Ninth  Revised  Sheet  No.  4  „..„. „..!!"."!!.""!™! 

Substitute  Forty-Eighth  Revised  Sheet  hJo.  4. 1  . .— ."..".™!!!!""I 

Substitute  Ninetieth  Revised  Sheet  No.  4 ., .!„™™!!il""!!™! 

Sutistitute  Forty-Ninth  Revised  Sheet  No.  4.  1 II!™"!"!!."™!! 

Substitute  Ninety-Second  Revised  Sheet  No.  4  !!!!!!!!!!!!!!!!!!! 

Substitute  FItty-Flrst  Revised  Sheet  No.  4.  1 „ !!!!!!!! 

Substitute  Ninety-Fourth  Revised  Sheet  No.  4  

Substitute  Fifty-Third  Revised  Sheet  No.  4.  1  „ !!!!!!!!!!!!!!!!.!!!! 

Original  Volume  Na  1-A 

Second  Substitute  First  Revised  Eleventh  Revised  Sheet  No.  2 

Second  Sutstitute  First  Revised  Eleventh  Revised  Sheet  No.  3  ...; 

Second  Sutwtitute  First  Revised  Sixth  Revised  Sheet  No.  4 ; 

Sutetitute  First  Revised  Twelfth  Revised  Sheet  No.  2 ....„ !...!.!.!! 

Substitute  First  Revised  Twelfth  Revised  Sheet  No.  3 _ _„ J.!!!!!!!!! 

Substitute  First  Revised  Seventh  Revised  Sheet  No.  4  .-..!!!!!!!!! 

Second  Substitute  Thirteenth  Revised  Sheet  No.  2  ..; " 

Second  Sutwtitute  Thirteenth  Revised  Sheet  No.  3  

Secorvj  Substitute  Eighth  Revised  Sheet  No.  4  


5 
6 

7 


First  Revised  Third  Revised  Sheet  No. 
First  Revised  Third  Revised  Sheet  No. 
First  Revised  Ttitrd  Revised  Sheet  No. 

First  Revised  Sheet  No.  8 ] 

First  Revised  Third  Revised  Sheet  No.  10  .... 
First  Revised  Second  Revised  Sheet  No.  1 1 

Sutjstitute  Fourth  Revised  Sheet  No.  5  , 

Sutistilute  Fourth  Revised  Sheet  No.  6 , 

Sut)stitute  Fourth  Revised  Sheet  No.  7  „.. 

Second  Sutistitute  Fourth  Revised  Sheet  No. 

Fifth  Revised  Sheet  No.  5  

Fifth  Revised  Sheet  No.  6  ..„ 

Fifth  Revised  Sheet  Wo.  7 

Fifth  Revised  Sheet  No.  10 „; .... 

Third  Revised  Sheet  No.  1 1  ....; 

First  Revised  Sheet  No.  116 „..;.. 

First  Revised  Sheet  No.  162  .:. .:. „ 

First  Revised  Sheet  No.  1 65 ; „.. 

First  Revised  Sheet  No.  193  ...: ....„ 

First  Revised  Sheet  No.  194  

Second  Revised  Sheet  No.  195 

Second  Revised  Sheet  No.  196 :..„ 

Second  Revised  Sheet  No.  197 „ _.. 

Second  Revised  Sheet  No.  198 ; „ 

Second  Revised  Sheet  No.  199 „„ 

Second  Revised  Sheet  No.  200 „ 

Second  Revised  Sheet  No.  201  ;... 

First  Revised  Sheet  No.  202  .'„ _:.. 

First  Revised  Sheet  hto.  212 


Third  Revised  Volume  No.  1 


10 


Effective  date 


April  1,  1994. 
April  1.  1993. 
Ajyij  1,  1993. 
May  1,  1993. 
May  1,1993. 
June  1.  1993. 
June  1.  1993. 
July  1,  1993. 
July  1,  1993. 
August  1,  1993. 
August  1,  1993. 
September  1, 1993. 
September  1,  1993. 
October  1,  1993. 
October  1,  1993. 

April  1,1993. 
April  1,  1993. 
April  1,  1993. 
Junel,  1993. 
June  1,  1993. 
June  1.  1993.  ' 
October  1,  1993. 
Octotier  1,  1993. 
October  1,  1993. 

May  1,  1994. 
May  1,  1994. 
May  1,  1994. 
May  1,  1994. 
May  1,  1994. 
May  1,  1994. 
July  1,  1994. 
July  1,  1994. 
July  1.1994. 
July  1.  1994. 
September  1,  1994. 
September  1,  1994. 
September  1,  1994. 
September  1,  1994. 
September  1,  1994. 
May  1,1994. 
May  1,  1994, 
May  1,  1994. 
May  1,  1994. 
May  1.  1994. 
fitey  1,  1994. 
May  1,  1994. 
May  1,  1994. 
May  1,  1994. 
May  1,  1994. 
May  1.  1994. 
May  1,  1994. 
May  1,  1994. 
May  1,  1994. 
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!FR  Doc.  94-22290  Filed  9-8-94;  8:45  ara| 
BILLMG  C00€  STir-OI-M 

[Docket  No.  TM95-1  -1 1 4-000] 

Mobile  Bay  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  2. 1994. 

Take  notice  that  on  August  31.  1994. 
Mobile  Bay  Pipeline  Company  (MBPC), 
tendered  for  filing  as  pari  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  First  Revised  Sheet  No.  4,  with  an 
effective  date  of  October  1, 1994. 

MBPC  states  that  the  above  referenced 
tariff  sheets  reflect  a  dovraward  revision 
to  the  unit  rate  of  the  Annual  Charge 
Adjustment  (ACA)  Clause  to  be 
generally  applied  to  interstate  natural 
gas  pipeline  rates  for  the  recovery  of  the 
1994  Annual  Charges,  pursuant  to  Order 
No.  472. 

MBPC  notes  that  this  revision 
authorizes  MBPC  to  collect  50.0024  per 
each  Mcf  of  natural  gas  transported 
applicable  to  the  1994  Annual  charge 
assessed  MBPC  by  the  Commission 
under  Part  382  of  the  Commission's 
Regulations. 

MBPC  states  that  copies  of  this  filing 
were  served  its  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washfngton, 
D.C..  20426,  in  accordance  wi\h  §§ 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  12.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.-  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Luis  D.  Cashell, 
SecnUary: 
IFR  Doc.  94-22293  Filed  9-8-^4;  8:43  dm| 

BILUNG  CODE  e7l7-«1-M 

Pccket  No.  TM95-1-18-000] 

National  Fuel  Gas  Supply  Corporatipn; 
Tariff  Filing 

September  2, 1994. 

Take  notice  that  on  August  31. 1994. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  Third  Revised  Sheet  No. 


JMI 


220.  Fifth  Revised  Sheet  No.  222  and 
Seventh  Revised  Sheet  No.  225.  with  a 
proposed  effective  date  of  October  1. 
1994. 

National  states  that  these  tariff  sheets 
are  filed  to  flowthrough  upstream 
pipeline-supplier  take-or-pay  charges  in 
accordance  with  Section  20  of  the 
General  Terms  and  Conditions  of 
National's  tariff,  and  the  May  4  and  July 
28.  1994,  orders  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  Docket  No.  RP91-47-000,  et  al. 

National  states  that  it  is  filing  to 
flowthrough  (1)  fixed  Tennessee  Gas 
Pipeline  Company  take-or-pay  charges. 
hzzcd  on  National's  1992  Winter 
Requirements  Quantities  (VVR&S);  (2) 
fi.xed  Tennessee-related  take-or-pay 
charges  billed  to  National  by  CNG 
Transmission  Corporation,  based  on 
National's  1992  WRQs;  and  (3)  fixed 
Columbia  Gas  Transmission  Corporation 
take-or-pay  charges,  allocated  on  an  as- 
billed  basis. 

National  states  that  a  copy  of  this 
filing  was  posted  pursuant  to  §  154.16  of 
the  Commission's  Regulations  and  that 
copies  of  this  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  upon  the  Regulatory  Commission's 
of  the  States  of  New  York,  Ohio. 
Pennsylvania.  Delaware,  Massachusetts 
and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  RegulatoryComraission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  or  214  of  tlie  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  214).  All  such  motions  to  intervene 
or  protest  should  be  filed  on  or  before 
Septamber  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  bo 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Luis  D.  Cashbll, 
Secretary. 

|FR  Doc.  94-222G2  Filed  9-6-94:  8:45  ami 
BILUNG  CODE  6717.41-M 


(Docket  No.  TM9S-1 -69-000] 

Northern  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

St-pteniber  2,  1994. 

Take  notice  that  on  August  31, 1994, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 


in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  following  tariff  sheets,  proposed 
to  be  effective  October  1,1994: 

Fifth  Revised  Volume  No.  1 

Ninth  Revised  Sheet  No.  50 
Ninth  Revised  Sheet  No.  51  . 

Third  Revised  Sheet  No.  52 
Fourteenth  Revised  Sheet  No.  53 
Fou.'th  Revised  Sheet  No.  59 
fourth  Revised  Sheet  No.  60 

Original  Volume  No.  2 

143  Revised  Sheet  No.  IC 
Eighteenth  Revised  Sheet  No.  iCa 

Northern  states  that  the  filing 
establishes  the  revised  Annual  Charge 
Adjustment  (ACA)  rate  of  $0.0024 
effective  October  1, 1994,  for  Northern's 
transportation  rates.  The  ACA  rate  is   . 
designed  to  recover  the  charge  assessed 
by  the  Commission  pursuant  to  Part  382 
of  the  Commission's  Regulations. 

Northern  further  states  that  copies  of  - 
this  filing  have  been  mailed  to  each  of 
its  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  F'cderal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
214  and  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211).  All  such  petitions 
or  protests  must  be  filed  on  or  before 
September  13. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  tlie  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-22276  Filed  9-8-94;  8:45  ami 
BILUNG  COOE  671 7-01 -M 


[Docket  No.  TM95-1-78-000] 

Overthrust  Pipeline  Company;  Tariff 
Filing 

September  2. 1994. 

Take  notice  that  on  August  31.  1994, 
Overthrust  Pipeline  Company,  pursuant 
to  §  154.38(d)(6)  and  Part  382  of  the 
Commission's  Regulations,  tendered  for 
filing  and  acceptance  to  be  effective 
October  1,  1994.  First  Revised  Fifteenth 
Revised  Sheet  No.  6  to  Original  Volume 
No.  1  and  First  Revised  Substitute 
Original  Sheet  Nos.  4  and  5  to  First 


Revised  Volume  No.  1-A  of  its  FERC 
Gas  Tariff. 

Overthrust  states  that  this  filing 
incorporates  into  its  transportation  rates 
the  annual  charge  unit  rate  of  SO. 0024 
per  Mcf,  as  adjusted  by  Overthrust 's  Btu 
factor  of  1.05. 

"Overthrust  states  that  copies  of  the 
filing  were  served  upon  Overthrust 's 
jurisdictional  customers  and  the 
Wyoming  Public  Service  Commission. 

Any  person  desiring  to  be  heard.or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington, 
DC.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wilfnot  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-22309  Filed  9-8-94;  8:45  am) 
BILUNG  COOE  e717-01-M 


[Docket  No.  TM95-1 -64-000] 

Pacific  Interstate  Offshore  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2,  1994. 

Take  notice  that  on  August  31 ,  1994, 
Pacific  Interstate  Offshore  Company 
(PIOC)  submitted  for  filing,  to  be  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  with  an  effective  date  of  October 
1. 1994: 


First  Revised  Sheet  No.  6 

PIOC  states  the  purpose  of  this  filing 
is  to  set  forth  the  applicable  Annual 
Charge  Adjustment  (ACA)  surcharge  of 
.24  cents  per  MMBtu. 

PIOC  states  that  a  copy  of  this  filing 
has  been  served  on  PIOC's  sole 
customer,  the  Southern  California  Gas 
Company  and  the  Public  Utilities 
Commission  of  the  State  of  California 
and  other  interested  parties. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
or  214  oflhe  Commission's  Rules  of 


Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  12. 1994.  Protests 
will  be  considered  by  the  Commission 
-in  determining  the  appropriate  action  to 
be  taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  procct  ding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\enc.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Sf^crefary, 

[FR  Doc.  S4-22311  Filed  &-8-Q4;  8:45_a;i.l 
BILUNG  CODE  67t7-01-M 


Orark  Gas  Transmission  System; 
Iniormal  Settlement  Conference 

[Docket  No.  RP94-105-COO  Phase  tl) 

September  2. 1994. 

Take  notice  tliat  an  informal 
settlement  conference  will  be  convened 
in  the  above-capticned  proceeding  at 
1:30  p.m.  on  September  26,  1994.  at  the 
offices  of  the  Federal  Energy  Regulator^' 
Com.m!ssion,  810  First  Street,  NE.. 
Washington.  DC.  for  the  purpose  of 
exploring  the  possible  sc-ttlemant  of  the 
above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information  please 
contact  Michael  D.  Cotleur,  (202)  208- 
1076,  or  Russell  B.  Mamone  (202)  208- 
0744. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-22289  Filed  9-8-94;  8:45  am) 
BILUNO  CODE  6717-01-M      . 


[Docket  No.  TM95-1  -28-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

Stptember  2.  1994. 

Take  notice  that  on  August  31,  1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  revised 
sheets  toils  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  as  reflected  in  Appendix 
A.  to  the  fiiii^g. 

Panhandle  states  that  these  revised 
tariff  sheets  are  being  submitted  in 
accordance  with  Section  18.2  (Annual 
Charge  Adjustment  Provision)  of  the 
General  Terms  and  Conditions  of 


Panhandles's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  Commission 
has  changed  the  unit  rate  of  the  Annual 
Charge  Adjustment  to  be  applied  to 
rates  for  recovery  of  1994  Annual 
Charges  pursuant  to  Order  No.  472  in 
Docket  No.  RM87-3-000.  The  surcharge 
attributable  to  fiscal  year  1994  program 
costs  is  $0.0024  per  Mcf  (S0.0024  per  Dl 
to  reflect  Panhandle's  billing  unit)  of 
natural  gas  transported. 

The  proposed  effective  dale  of  the 
above-referenced  tariff  sheets  is  Of  lober 
1.1994.   . 

Panhandle  respectfiiUy  request:^  that 
the  Commission  grant  such  waivers  as 
may  be  necessary  for  the  acceptance  of 
the  tariff  sheets  submitted  bertwiih,  to 
become  effective  October  1.  1994,  as 
previously  described. 

Panhandle  states  that  copies  oflhis 
letter  and  enclosures  are  being  sen  ed 
on  all  customers' subject  to  the  tariff 
sheets  and  applicable  state  regulatory^ 
agencies. 

Any  person  desiring  to  be  heard  or  to 
proie;-.t  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei-gy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  12.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  94-22264  Filed  9-8-94;  845  am] 
BILLING  CODE  e717-01-M 


[Docket  No.  TM95-1 -55-000] 

Questar  Pipeline  Company;  Tariff 
Filing 

Septemlx>r2.  1984. 

Take  notice  that  on  August  31,  1994, 
Questar  Pipeline  Company,  pursuant  to 
§  154.38(d)(6)  and  part  382  of  the 
Commissions  Regulations,  tenderr-d  for 
filing  and  acceptance  to  be  effective 
October  1.  1994.  the  following  tariff 
sheets  of  its  FERC  C«js  Tariff 

First  Revised  \  olurac  No.  1 

Foonh  Revised  Sheet  Nos.  5  and  5\ 
Thi.-d  Revised  Sheet  No.  6 
First  Revised  Sheet  No.  6A 

Original  Volume  No.  3 
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Fourteenth  Revised  Sheet  No.  8 

Questar  states  that  this  Bling 
incorporates  into  its  storage  and 
transportation  rates  the  annual  charge 
unit  rate  of  $0.0024  per  Mcf  as  adjusted 
for  transportation  by  Questar's  Btu 
factor  of  1.062. 

Questar  states  that  copies  of  this  fding 
were  served  upon  Questar's 
jurisdictional  customers  and  the  Utah 
and  Wyoming  Public  Service 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-22312  Filed  9-8-94;  8:45  ami 
BILUNG  CODE  e717-«1-M 


[Docket  No.  RP94-294-003] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2, 1994. 

Takenotice  that  on  August  31,  1994. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  the  tariff 
sheets  listed  on  .Appendix  A  to  the  filing 
to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  to  reflect  an  effective  date 
of  August  1,  1994. 

Panhandle  states  tliat  this  fiUng  is 
made  in  compliance  with  the 
Commission's  August  26,  1994,  Order 
Accepting  Certain  Tariff  Sheets  Subject 
To  Conditions  And  Outcome  Of 
Technical  Conference,  And  Accepting 
And  Suspending  Other  Tariff  Sheets 
Subject  To  Refund,  Conditions.  And 
Outcome  Of  Tefchnical  Conference 
(August  26. 1994,  Order)  in  the  above- 
referenced  docket. 

Panhandle  states  that  the  August  26, 
1994,  Order  accepted  and  suspended 
Sub  Eighth  Revised  Sheet  Nos.  4,  5  and 
6  to  be  effective  August  1.  1994.  subject 
to  refund  and  to  the  conditions  set  forth 
in  the  August  26. 1994  Order  and  the 


July  14,  1994  Order.  68  FERC  61.066 
(1994). 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers,  all  parties  to  this  proceeding 
and  applicable  state  regulatory 
commissions. 

Any  person  desiring  to  protest  the 
said  filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington.  D.C.  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  September 
12.  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  tliis  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-22286  Filed  9-S-94;  8:45  a.ni] 

BILUNG  CODE  S717-01-M 


[Docket  No.  TM95-1 -79-000] 

Sabine  Pipe  Line  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  2, 1994. 

Take  notice  that  on  September  1. 
1994.  Sabine  Pipe  Line  Company 
(Sabine)  tendered  for  fifing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  tariff  sheet, 
to  be  effective  October  1,  1994; 

Second  Revised  Sheet  No.  20 

Sabine  states  that  the  Commission  has 
specified  the  Annual  Charge 
Adjustment  (ACA)  unit  charge  of 
S.0024/Mcf  to  be  applied  to  rates  in 
1995  for  recovery  of  1994  annual 
charges.  The  ACA  unit  rate  of  $.0024/ 
Mcf  converts  to  $.0023/MMBlu  under 
Sabine's  basis  for  billing. 

Sabine  statns  that  copies  of  the  filing 
were  server'  upon  Sabine's  customers, 
the  State  of  Louisiana,  Departmeat  of 
Natural  Resources,  Office  of 
Conservation  and  the  Railroad 
Commission  of  Texas. 

Aiiy  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  witli  18  CFR, 
§t}  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protest  should  be 
filed  on  or  before  September  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-22277  Filed  9-8-94;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  TM95-1 -6-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  2,  1994. 

Take  notice  that  on  August  31. 1994. 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  following  revised  sheets,  with 
an  effective  date  of  October  1. 1994; 

Second  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  8 
Second  Revised  Sheet  No.  9 

Sea  Robin  states  that  the  aforesaid 
tariff  sheet  implements  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  revised  Annual  Charge 
Adjustment  (ACA)  of  .23c  per  MMBtu. 
This  represents  a  decrease  of  .03c  per 
MMBtu  in  the  ACA  charge  from  the 
current  level  of  .26c  per  MMBtu. 

Sea  Robin  states  that  copies  of  Sea 
Robin's  filing  will  be  served  upon  all  of 
Sea  Robin's  customers,  affected 
commissions  and  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Cling  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington.  - 
D.C.  20426.  in  accordance  with  Rules 
214  and  211  of  the  Commis.sion's  Rules 
"  of  Practice  and  Procedure  (§§  235.214 
and  385. 211);  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  12. 1994.  Protest  will  be 
considered  by  the  Commission  in 
determining  the^ppropriate  action  to 
tlie  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  diis  filing  are  on  file  with  the 
Commis-sion  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-22258  Filed  9-8-94',8:45aml 
BILUNC  COOE  6717-01-M 


Pocket  No.  TM95-1-8-000] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  2, 1994. 

Take  notice  that  on  August  31. 1994, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1 ,  the  following 
revised  sheet,  with  an  affective  date  of 
October  1, 1994: 

First  Revised  Sheet  No.  91 

South  Georgia  states  that  the  aforesaid 
tariff  sheet  implements  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  revised  Annual  Charge 
Adjustment  (ACA)  of  .23c  per  MMBtu. 
This  represents  a  decrease  of  .02c  per 
MMBtu  in  the  ACA  charge  from  the 
cujrent  level  of  .25c  per  MMBtu. 

South  Georgia  states  that  copies  of 
South  Georgia's  filing  will  be  served 
upon  all  of  South  Georgia's  customers, 
interested  state  commissions  and 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
214  and  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (§§  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-22256  Filed  9-8-94;  8:45  ami 
BILUNQ  CODC  6717-01-M 


[Docket  No.  TM95-1-7-00(q    ■ 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  2, 1994. 

Take  notice  that  on  August  31. 1994, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  foUowdng  revised 
sheet,  with  an  effective  date  of  October 
1, 1994: 
Second  Revised  Sheet  No.  194 


Southern  states  that  the  aforesaid 
tariff  sheet  implements  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  revised  annual  charge 
adjustment  of  .23t  per  MMBtu  of 
October  1, 1994. 

Southern  states  that  copies  of 
Southern's  fifing  were  served  upon  all 
of  Southern's  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (§§  3o5.214, 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
12.  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-22257  Filed  9-8-94;  8:45  am] 
BILLING  CODE  6717-01-M 

[Docket  No.  RP94-38a-000) 

Southern  Natural  Gas  Company;  GSR 
Cost  Recovery  Filing 

September  2, 1994.  , 

Take  notice  that  on  August  31,  1994, 
Southern  Natural  Gas  Company 
(Southern)  set  forth  its  revised  demand 
surcharges  and  revised  interruptible 
rates  that  will  be  charged  in  connection 
with  its  recovery  of  GSR  costs 
associated  with  the  payment  of  price 
differential  costs  under  realigned  gas 
.supply.contracts  or  contract  buyout 
costs  associated  with  continuing 
realignment  efforts  during  the  period 
May  1.  1994.  through  July  31. 1994. 

Southern  states  that  these  GSR  costs 
have  arisen  as  a  direct  result  of 
customers'  elections  during 
restructuring  to  terminate  their  sales 
entitlements  under  Order  No.  636. 
Southern  submitted  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff.  Seventh 
Revised  Volume  No.  1,  with  the 
proposed  effective  date  of  October  I. 
1994:     '  - 

Twelfth  Rev  ised  Sheet  No.  15 
Twelfth  Revised  Sheet  No^  17 
Eighth  Revised  Sheet  No.  18 
Tenth  Revised  Sheet  No.  29 
Tenth  Revised  Sheet  No.  30 
Tenth  Revised  Sheet  No.  31 


Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion   . 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator>'  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  12,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-22282  Filed  9-«-94;  8:45  am) 
eiLUNG  CODE  6717-01-M 


Southern  Natural  Gas  Co;  GSR 
Revised  Tariff  Sheets 

[Docket  No.  RP94-264-005] 

September  2. 1994. 

Take  notice  that  on  August  31.  1994. 
Southern  Natural  Gas  Company 
(Southern)  submitted  as  part  of  its  FERC 
Gas  Tariff.  Seventh  Revised  Volume  No. 
1.  the  following  tariff  sheets  to  reflect  an 
increase  in  GSR  billing  units  effective 
September  1 .  1994.  due  to  new 
transportation  commitments  under  rate 
schedule  FT: 

Eleventh  Revised  Sheet  No.  15 
Eleventh  Revised  Sheet  No.  17 
Ninth  Revised  Sheet  No.  29 
Ninth  Revised  Sheet  No.  30 
Ninth  Revised  Sheet  No.  31 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
comrnissions. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the  . 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rule  21 1  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  September  12. 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Southern's  filing  are  on  file 


• 
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with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-22287  Filed  9-8-94:  8:45  am) 

BILUNG  CODE  e717-01-M 

[Docket  No.  TM95-1-»-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

September  2. 1994. 

Take  notice  that  on  August  31, 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  sheet  tariff 
sheet,  with  an  effective  date  of  October 
1.  1994: 

Eighth  Revised  Sheet  No.  30 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  reflect  the  decrease  in 
the  ACA  rate  adjustment  to  Tennessee's 
commodity  rales  for  the  period  October 
1. 1994,  through  September  30, 1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  12, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-22255  Filed  9-8-94:  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  TM95-1 -18-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  2. 1994. 

Take  notice  that  on  August  31,  1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  Cling  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
October  1,1994: 

Seventh  Revised  Sheet  No.  10 
Fourth  Revised  Sheet  Na  11 
Ninth  Revised  Sheet  No.  12 


Texas  Gas  states  that  the  revised  tariff 
sheets  are  l)eing  filed  pursuant  to 
Section  23  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
which  affords  Texas  Gas  the  right  to 
recover  the  costs  billed  to  Texas  Gas  by 
the  Federal  Energy  Regulatory 
Commission  via  the  FERC  ACA  Unit 
Charge  method.  Texas  Gas  states  that 
the  unit  charge,  as  determined  by  the 
Commission,  is  $.0023/Mcf  ($.0022/ 
MMBtu  converted)  as  set  forth  on  Texas 
Gas's  Annual  Charges  Bill  for  fiscal  year 
1994,  to  be  effective  October  1, 1994. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,. 825 
North'Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  12,  1994 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secietary. 

[PR  Doc.  94-22261  Filed  9-8-94:  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  TM95-1 -17-000) 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

September  2,  1994. 

Take  notice  that  on  August  31.  1994. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2.  the  tariff  sheets  Usted  on 
Appendix  A  of  the  filing. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  permit  the  tracking  of 
the  ACA  Unit  Surcharge  authorized  by 
the  Commission  for  fiscal  year  1995. 
The  ACA  Unit  Surcharge  authorized  by 
the  Commission  for  fiscal  year  1995  is 
$0.0024  per  Mcf,  $0.0023  per  Dth 
converted  to  Texas  Eastern's 
measurement  basis. 


JMI 


The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  October  1, 
1994. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictioncil  customers,  interested  state 
commissions,  and  all  current 
interruptible  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  13, 1994.  Protests 
will  be  considered  by  the  Comjviission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.  Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-22273  Filed  9-8-94;  8:45  am) 
BILLING  CODE  6717-01-M 

[Docket  No.  RP94-378-000] 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

September  2, 1994. 

Take  notice  that  on  August  31,  1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  filed  a  limited 
application  pursuant  to  Section  4  of  the 
Natural  Gas  Act,  15  U.S.C.  Section  717c 
(1988),  and  the  Rules  and  Regulations  of 
the  Federal  Energy  Regulatory 
Commission  (Commission)  promulgated 
thereunder  to  recover  stranded  Account 
No.  858  costs  (Account  No.  858  Costs) 
incurred  as  a  consequence  of  Texas 
Eastern's  implementation  of  Order  No. 
636. 

Texas  Eastern  states  that  it  Is  filing  to 
recover  Account  No.  858  Costs  pursuant 
to  its  Global  Settlement  in  Docket  No. 
RP85-177-119,  et  al.  and  §  15.2(D)  of 
the  General  Terms  and  Conditions  of 
Texas  Eastern's  FERC  Gas  Tariff.  Sixth 
Revised  Volume  1. 

Original  Sheet  No.  193   • 
;  Original  Sheet  No.  194 
Original  Sheet  No.  195 
Original  Sheet  .No.  196 
Sheet  Nos.  197-199 

The  proposed  effective  date  of  these 
tariff  sheets  is  October  1, 1994.  Texas 
Fastom  states  that  in  accordance  with 


the  Global  Settlement,  Texas  Eastern's 
filing  is  subject  to  refund  or  adjustment 
only  to  the  extent  not  in  compliance 
with  the  Global  Settlement  Texas 
Eastern  requests  the  Commission  to 
waive  any  of  its  regulations  necessary  to 
permit  the  above  referenced  tariff  sheets 
to  become  effective  on  October  1, 1994. 
Texas  Eastern  states  that  by  this  filing 
it  seeks  to  recover  known  and 
measurable  Account  No.  858  Costs 
totalling  $638,786.03  incurred  fi-om  June 
1, 1994.  through  July  31, 1994.  Interest 
of  $8,812.75  at  the  current  FERC  annual 
rate  of  6.50%  is  included  for  the 
carrying  charges  from  the  date  of 
payment  of  the  costs  to  the  projected 
date  of  payment  by  the  Customers. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  oe  heard  or  to 
protest  «dd  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b€«ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-22284  Filed  9-8-94:  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-377-000] 

Texas  Gas  Transmission  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2, 1994. 

Take  notice  that  on  August  31.  1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
October  1, 1994: 

First  Revised  Sheet  No.  52 
First  Revised  Sheet  No.  53 
First  Revised  Sheet  No.  55 
Original  Sheet  No.  55A 
First  Revised  Sheet  No.  57 
First  Revised  Sheet  No.  60 
First  Revised  Sheet  No.  69 
First  Revised  Sheet  No.  74 
First  Revised  Sheet  No.  90 


First  Revised  Sheet  No.  91 
Original  Sheet  No.  91 A 
First  Revised  Sheet  No.  247 
First  Revised  Sheet  No.  252 
First  Revised  Sheet  No.  264 
First  Revised  Sheet  No.  265 
First  Revised  Sheet  No.  269 

Texas  Gas  states  that  the  tariff  sheets 
are  being  filed  to  "fine-tune"  two 
aspects  of  Texas  Gas'  FERC  Gas  Tariff  as 
a  result  of  its  first  simimer  of  operating 
experience  under  Order  No.  636.  First, 
the  filing  provides  increased  flexibifity 
to  customers  under  Rate  Schedules  NNS 
and  SGT  by  increasing  the  customers' 
Summer  Quantity  Entitlement  by  an 
amount  equal  to  the  unused  portion  of 
the  Customer's  Unnominated  Seasonal 
Quantity  remaiiling  in  storage  at  the  end 
of  the  prior  winter  season.  Second,  the 
filing  establishes  procedures  for  the 
scheduling  and  performance  of 
necessary  maintenance,  construction 
and  tests  without  requiring  reservation 
charge  credits  for  impairment  of 
deliveries. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  former 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  12. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-22285  Filed  9-8-94;  8:45  am] 
BILUNG  COOE  6717-01-M 


[Docket  Nos.  RP94-1 19-000.  et  al.) 

Texas  Gas  Transmission  Corp.; 
Informal  Settlement  Conference 

September  2, 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at 
10:00  a.m.  on  September  8. 1994,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street.  NE, 


Washington,  DC,  for  the  pmpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information  please 
contact  Michael  D.  Cotleiu-.  (202)  208- 
1076.  or  Arnold  H.  Meltz  (202)  208- 
2161. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-22288  Filed  9-8-94:  8  45  .»mj 
BILUNG  CODE  6717-01-M 


[Docket  No.  CP94-754-000] 

Texas  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

Septemi)er  2, 1994. 

Take  notice  that  on  August  31.  1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  Box  1160.  Owensboro 
Kentucky  42302.  filed  in  Docket  No. 
CP94-754-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  operate  a 
new  delivery  point  to  accommodate 
natural  gas  deliveries  to  United  World 
Energy  Corporation  (United  World),  a 
producer,  to  enhance  the  productions  of 
the  wells  being  developed  by  providing 
a  "gas-lift"  service  imder  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000.  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

The  proposed  deliverj-  point  is 
located  in  Jefferson  Davis  Parish. 
Louisiana.  United  World  presently  owns 
and  operates  a  two-inch  check  meter 
run  and  chart  recorder,  it  is  through  this 
check  meter  that  Texas  Gas  will  provide 
the  deliveries  of  gas  to  United  World. 
The  check  meter  will  be  designated  as 
the  United  World-Hayes  Meter  and  will 
be  operated  by  Texas  Gas  during  such 
period  that  the  gas  is  being  delivered  to 
United  World,  instead  of  received  from 
United  World. 

Texas  Gas  asserts  that  the  proposed 
delivery  point  will  permit  Texas  Gas  to 
accommodate  natural  gas  deliveries  of 
325  MMBtu  per  day  of  interruptible 
transportation  serx-ice  on  a  month-to- 
month  basis  to  United  World  pursuant 
to  Texas  Gas'  IT  Rate  Schedule.  Texas 
Gas  states  that  the  proposal  will  have  no 
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significant  impact  on  its  peak  day  and 
annual  deliveries,  t)ecause  it  will  only 
provide  an  interruptible  transportation 
service  at  the  subject  delivery  point. 

Texas  Gas  claims  that  no  construction 
or  installation  of  any  new  facilities  are 
required  in  connection  with  the  delivery 
of  gas  through  the  United  World-Hdyes 
Meter. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc  94-22291  Filed  9-8-94:  8:45  am] 
BILUNG  CODE  CTU-OI-M 


[Docket  No.  TM95-1 -42-000] 

Transwestem  Pipeline  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2. 1994. 

Take  notice  that  on  August  31,  1994, 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1 .  the  following 
tariff  sheets,  with  an  effective  date  of 
October  1,1994: 

109th  Revised  Sheet  No.  5 
15th  Revised  Sheet  No.  5A 
10th  Revised  Sheet  No.  5A.01 
7th  Revised  Sheet  No.  5A.02 
7th  Revised  Sheet  No.  5A.03 
7th  Revised  Sheet  No.  5A.04 
13th  Revised  Sheet  No.  5B 

Transwestem  states  that  the  tariff 
sheets  referenced  above  are  being  filed 
to  adjust  Transwestem's  Annual  Charge 
Adjustment  (ACA)  pursuant  to  Section 
23  of  the  General  Terms  and  Conditions 
of  Transwestem's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  The 
adjustment  of  the  ACA  Surcharge  is 
determined  each  fiscal  year  pursuant  to 
the  Commission's  Order  No.  472.  The 
ACA  Surcharge  of  SO.0023/dth  as 
determined  by  the  Commission  reflects 
a  decrease  of  $0.0002/dth  from  the 


currently  effective  ACA  Surcharge  of 
$0.0025/dth. 

Transwestem  states  that  there  are  no 
ACA  Surcharges  included  in  any  of  the 
rates  reflected  on  10th  Revised  Sheet    ■ 
No.  5A.01.  In  addition,  to  clarify  that  all 
rates  reflected  on  Transwestem's  rate 
sheets  are  expressed  in  dollars  per 
MMBTU,  Transwestem  has  added  "($/ 
MMBTUJ"  under  the  hearing  of  the 
following  tariff  sheets  being  filed 
herewith:  109th  Revised  Sheet  No.  5, 
15th  Revised  Sheet  No.  5 A.  10th 
Revised  Sheet  No.  5A.01,  7th  Revised 
Sheet  No.  5A.02,  7th  Revised  Sheet  No. 
5A.03,  and  7th  Revised  Sheet  No.  5A.04. 
Consistently  therewith,  that  sime 
language  is  being  added  to  Footnote  No. 
9  on  13lh  Revised  Sheet  No.  5B. 

Transwestem  requested  any  waiver  of 
any  Commission  Regulation  and  its 
tariff  provisions  as  may  be  required  to 
allow  the  tariff  sheets  referenced  above 
to  become  effective  on  October  1, 1994. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  12, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-22272  Filed  9-8-94:  8:45  am) 

BtLUNG  CODE  6717-01-M 


[Docket  No.  TM95-1 -30-000] 

Trunktine  Gas  Company;  Change  in 
Tariff 

September  2,  1994. 

Take  notice  that  on  August  31. 1994, 
Tmnkline  Gas  Company  (Trunklrne) 
tendered  for  filing  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  and  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  2.  as 
reflected  in  Appendix  No.  1  attached  to 
the  filing. 


The  proposed  effective  date  of  these 
revised  tariff  sheets  is  October  1,  1994.  . 

Tmnkline  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  in 
accordance  with  the  Commission's 
Order  No.  472  and  pursuant  to  Section 
21  (Annual  Charge  Adjustment  (ACA) 
Provision)  of  the  General  Terms  and 
Conditions  of  Trunkline's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Trtinkline's  current  ACA  Unit 
Surcharge  of  $0.0025  per  Dt  effective 
October  1, 1993,  as  approved  by  the 
Commission's  Order  dated  September 
30, 1993.  in  Docket  No.  TN194-1-30- 
000  changes  to  $0.0023  per  Dt  with  the 
tracking  of  the  ACA  Unit  Surcharge 
authorized  for  the  fiscal  year  1994. 

Two  of  Tnmkline's  rate  schedules 
involve  utilization  of  third  party 
pipelines.  This  filing  incorporates  ACA 
revisions  filed  by  these  third  party 
pipelines  into  Trunkline's  FERC  Gas 
Tariff,  Original  Volume  No.  2. 

"Trimkline  states  that  copies  of  this 
letter  and  enclosures  are  being  served 
on  all  customers  subject  to  the  tariff 
sheets  and  the  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  vdshing  to 
become  a  party  must  file  a  motion  to 
inter\'ene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-22265  Filed  9-8-94:  8:45  am) 
eiLUNG  CODE  6717-01-M 


[Docket  No.  RP94-381-000] 

A/Villiams  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

St-ptember  2.  1994. 

Take  notice  that  on  August  31,  1994, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  First  Revised  Sheet  Nos.  240,  242. 
and  248.  The  proposed  effective  date  of 
these  tariff  sheets  is  October  1,  1994. 


WNG  states  that  this  filing  is  being 
made  to  amend  §§  11.2(d)  and  11.4(b)(5) 
of  the  General  Terms  and  Conditions  to 
clarify  that  the  reservation  balancing  fee 
is  part  of  the  reservation  fee  for  which 
the  Primary  Shipper,  any  Subsequent  ' 
Shipper,  and  any  Replacement  Shipper 
are  liable  and  is  included  in  the  posted 
rate  for  reassignments.  Section  11.7(dJ  is 
being  added  to  clarify  that  balancing 
fees  will  be  deducted  fi-om  the  gross 
revenue  received  from  the  Replacement 
Shipper  before  credit  is  given  to  the 
Releasing  Shipper  when  the  FTS 
component  is  released  under  a  TSS 
contract.  These  amendments  and  . 
additions  are  for  clarification,  only.  No 
changes  have  been  made  to  WNG's 
business  practices.  Shippers  have  been 
aware  of  these  practices  and  procedures 
through  notices  on  WNG's  EBB  and 
instmctions  included  with  WNG's  EBB 
software. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street^  N.E., 
Washington,  D.C.  20426.  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretaty. 

|FR  Doc.  94-22271  Filed  9^8-34:  8:45  ami 
BILUNQ  CODE  671 7-01 -M 
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[Doclcet  No.  TM95-1 -43-000] 

Williams  Natural  Gas  CoTtpany; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2^  1994. 

Take  notice  that  on  August  31. 1994, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Fifth  Revised  Sheet  Nos.  6  and  6 A. 
The  proposed  effective  date  ofthe.se 
tariff  sheets  is  October  1,  1994. 

WNG  states  that  these  tariff  sheets  are 
being  filed  pursuant  to  Article  26  of  the 
(ieneral  Terms  and  Conditions  of  its 


FERC  Gas  Tariff  to  reflect  a  decrease  in 
the  FERC  Annual  Charge  Adjustment 
from  $.0025  to  $.0023  per  Dth  for  the 
fiscal  year  beginning  October  1, 1994. 
per  the  FERC  Armual  Charges  Billing 
under  18  CFR  part  382  dated  July  25, 
1994. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jiirisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.N.E., 
Washington.  D.C.  20426.  in  accordance 
v\'ith  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  befoi~e  September  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubfic  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

JFR  Doc.  94-22274  Filed  9-8-94;  8:45  ami 
BILUNa  CODE  e717-01-M 

[Docket  No.  TM  95-1 -49-000] 

WillJston  Basin  Interstate  Pipeline 
Company;  Annual  Change  Adjustment 
Filing 

September  2.  1994. 

Take  notice  that  on  August  31,  1994. 
Wiliiston  Basin  Interstate  Pipeline 
Company  (Wiliiston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1  and 
Original  Voliune  No.  2.  the  following 
revised  tariff  sheets,  with  an  effective 
date  of  October  1,  1994: 

Set:ond  Revised  Volume  No.  1 

Seventh  Revisud  Sheet  No.  15 
Seventh  Revised  Shuet  No.  16 
Seventh  Revised  Sheet  No.  18 
Sevttnth  Revised  Sheet  No.  21 

Original  Volume  No.  2 

Fifty-fourth  Revised  Sheet  No.  10 
Fifty-third  Revised  Sheet  No.  IIB 

-    Wiliiston  Basin  states  that  the  instant 
filing  reflects  a  revision  to  the  Federal 
Energy  Regulatory  Commission's 
Annual  Charge  Adjustment  (ACA)  unit 
charge  amount  pursuant  to  the 
Comrnission's  Statement  of  Annual 
Charges  under  18  CFR  Part  382  and 
Section  41  of  the  General  Terms  and 


Conditions  of  Wiliiston  Basin's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  The  filing  incorporates  the 
Commission  approved  ACA  surcharge 
of  .240  cents  per  Mcf  (.226  cents  per  dkt 
on  the  Wiliiston  Basin  system),  a 
decrease  of  .02  cents  per  Mcf  from  the 
current  amount  as  authorized  by  tlie 
Commission. 

Wiliiston  Basin  states  that  copies  of 
the  filing  were  ser\ed  upon  the 
company's  jurisdictional  customers  and 
interested  state  regulator>  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington. 
D.C.  20426.  in  accordance  with 
S§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  12.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc:  94-22280  Filed  9-8-94;.8  45  ami 
BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4715-1] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

260-5076  or  (202) 260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  August  29. 

1994  Through  September  2,  1994 

pursuant  to  40  CFR  1506.9. 

EIS  No.  940363.  LEGISLATIVE  DR.AFT. 
AFS,  KY.  Daniel  Boone  National 
Forest.  Wild  and  .Scenic  Rivers  Study. 
Si.x  River  for  Inclusion  in  the  National 
Wild  and  Scenic  Rivers  System. 
Suitability  or  Non-suitability.  Jackson. 
Laurel,  McCreary.  Pulaski  and 
U'hitley  Counties.  KY.  Due:  Decemln-r 
9,  1994[.  Contact:  Jorgs  Hersel  (606) 
"45-3100. 

E:IS  No.  940364.  FINAL  EIS.  AFS.  ID, 
West  Fork  Papoose  Timber  Sale. 
Implementation.  Clearwater  National 
Forest.  Powell  Ranger  District.  Idaho 
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County.  ID,  Due:  October  10, 1994. 
Contact:  Stewart  Hoyt  (208)  942-3113. 

EIS  No.  940365.  DRAFT  EIS.  FU\V,  CA. 
CA-41  Route  Adoption  of  Alignment 
Project,  between  El  Paso  Avenue  and 
CA-145,  Funding,  Right-of-VVay 
Acquisition  and  COE  Section  404 
Permit,  Fresno  and  Madera  Counties. 
CA.  Due:  October  24, 1994,  Contact: 
Leonard  E.  Brov\Ti  (916)  551-1140. 

EIS  No.  940366,  FINAL  EIS,  SFW,  LA, 
Bayou  Sauvage  National  Wildlife 
Rcfugo  Master  Plan,  Implementation. 
Orleans  Parish,  LA.  Due:  October  10, 
1 994 ,  Contact:  Dan  Tabberer  (504) 

646-7579- 

EIS  No.  940367,  DRAFT  EIS.  DOE,  SC, 
F-Canyon  Plutonium  Solutions, 
Implementation,  Savannah  River  Site 
(SRS),  Aiken  and  Barnwell  Counties, 
SC.  Due:  October  24, 1994.  Contact: 
Kairn  L.  Hooker  (803)  725-9615. 

EIS  No.  940368.  FINAL  EIS,  ELM.  NV, 
Robinson  Mining  Project, 
Construction,  Operation  and 
Expansion,  Plan  of  Operation 
Approval,  White  Pine,  Elko  and 
Eureka  Counties,  N'V,  Due:  October 
10,  1994.  Contact:  Dan  Netcher  (700) 
469-2000. 

EIS  No.  940369.  FINAL  EIS.  FHW,  WA. 
Twin  Bridges  Replacement  Project, 
Grosscup  Road  over  the  Yakima  River, 
Funding  and  COE  Section  10/404 
Permit,  Benton  County.  WA,  Due: 
October  10, 1994,  Contact:  Barry  F. 
Morehead  (206)  753-2120. 

EIS  No.  940370,  FINAL  EIS.  USN.  IN. 
Great  Lakes  Naval  Training  Center 
Realignment  of  Naval  Training 
Centers  in  Orlando.  Florida;  San 
Diego,  California;  Treasure  Island  and 
Combat  Systems  Technical  Schools 
Command,  Mare  Island,  California 
and  Relocation  of  Commander  Navy 
Recruiting  Command,  Washington, 
DC,  Implementation,  Lake  County,  IN, 
Due:  October  10, 1994,  Contact: 
Robert  Teaque  (803)  743-0785. 

EIS  No.  940371,  FINAL  EIS.  CDB,  NY. 
Southwest  Middle  School  Project, 
Construction  and  Operation.  Site 
App;  >val  and  CDBG  Funds.  City  of 
Rochester,  Monroe  County,  NY,  Due: 
October  10, 1934,  Contact:  Don 
Naetzker (716)  262-8384. 

EIS  No.  940372.  FINAL  EIS.  NRC.  LA, 
Claiborne  Uranium  Enrichment 
Center,  Construction  and  Operation, 
(NUREG-1482),  NPDES  Permit  and 
Licensing,  Homer,  Claiborne  Parish, 
LA,  Due:  October  10,  1994,  Contact: 
Merri  Horn  (301)  504-2606. 

Amended  Notices 

EIS  No.  940354,  DRAFT  EiS.  COE.  MO. 
ND,  SD.  NB.  lA,  KS.  Missouri  River 
Master  Water  Plan  Operation. 
Multipurpose  Project.  SD.  N3.  lA. 


MO.  Due:  November  30. 1994, 

Contact:  Lawrence  Cieslik  f402)  221- 

7360. 

Published  FR— 9-2-94— Due  Date 
Correction. 

Dated;  September  6.  1994. 
William  D.  Dickerson, 
Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  94-223M  Filed  9-8-94:  8:4.S  am] 
BILUNG  CODE  6560-SO-U 


[ER-FRL-4715-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  22. 1994  Throiieh 
August  26.  1994  pursuant  to  the 
Environmental  Review  Process  (ERF), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act-as  amended. 
Requests  for  copies  of  EPA  comm.ents 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  8. 1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-FHW-D40265-PA  Rating 
EC2.  US  222  Corridor  Design  Location 
Study.  Improvements  from  Breingsville 
to  the  1-78  Interchange.  Funding.  Lower 
and  Upper  Macimgie  Township.  Lehigh 
County.  PA. 

Summary:  EPA  had  environmental 
concerns  based  on  the  information 
provided,  the  potential  natural  resource 
impacts  appear  to  be  minor.  EPA  was 
concerned  about  the  potential 
significant  impacts  from  residential 
displacements.  In  regard  to  the  quality 
of  the  documentation,  the  technical 
credibility  of  the  draft  EIS  is 
undermined  by  the  number  of 
discrepancies  and  lack  of  supporting 
data. 

ERP  No.  D-FHW-E40750-AL  Rating 
EC2.  Tuscaloosa  East  Bypass  Corridor, 
Construction.  I-59/I-20  east  of 
Tuscaloosa  to  US  82  west  of  Northport, 
Funding.  NPDES  Permit,  COE  Section 
10  and  404  Permits.  Tuscaloosa  Countv. 
AL. 

Summary:  EPA  expressed 
environmental  concerns  about  impacts 
to  natural  resources  which  included  the 
loss  of  wetlands  and  upland  forests. 
Information  was  lacking  on  wetlands 
mitigation  and  on  impacts  to  hardwood 
forest  habitat. 

ERP  No.  D-FHW-E40751-NC  Rating 
EC2.  US  70  Goldsboro  Bypass 
Constniction.  US  70  in  the  vicinity  of 


NC-1237  to  US  70  in  the  vicinity  of  NC- 
1731,  Funding  and  COE  Permits, Wayne 
County,  NC. 

Summary:  EPA  believes  additional 
information  was  needed  on  potential 
mitigation  of  unavoidable  impacts.  If  a 
northern  corridor  is  selected.  EPA 
would  have  greater  concerns. 

ERP  No.  E^NOA-K90027-O0  Rating 
LO.  Deep  Seabed  Hard  Mining 
Exploration  Project.  License  Issuance  for 
the  former  Kenecott  Mining  Site  (US.\- 
4)  to  Ocean  Minerals  Mining,  Pacific 
Ocean,  Central  America  to  HI. 

Summary:  EPA  had  no  comments 
based  upon  the  review  of  the  draft  EIS. 

ERP  No.  D-USA-E11034-NC  Rating 
EC2,  Military  Ocean  Terminal 
Navigation  Basins  and  Entrance 
Channels  Improvements. 
Implementation,  Sunny  Point.  - 
Brunswick  and  New  Hanover  Counties,  . 
NC' 

Summary:  EPA  had  environmental 
concerns  about  potential  adverse 
impacts  to  water  quality  resulting  from 
the  deepened  navigation  features. 

.  Dated:  September  6. 1994. 
William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activilieb. 
|FR  Doc.  94-22365  Filed  9-8-94;  845  am) 
BILUNQ  C00£  6540-60-U 

[FRL-5069-«l 

Colloquium  on  Ecological  Risk 
Assessment  Issues 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
colloquium  sponsored  by  EPA's  Risk 
Assessment  Forum  to  discuss  ecological 
risk  assessment  issues.  The  colloquium 
will  focus  on  approaches  for  applying 
ecological  risk  methods  to  larger  spatial 
scales.  These  discussions  should  be 
useful  to  EPA  scientists  seeking  to  apply 
ecological  risk  principles  beyond  small 
geographic  areas. 

DATES:  The  colloquium  will  begin  on 
Thursday,  September  15,  1994  at  1:30 
p.m.  and  end  at  4:45  p.m.  and  will  begin 
on  Friday.  September  16.  1994  at  8:00 
a.m.  and  end  at  5:00  p.m.  Members  of 
the  public  may  attend  as  observers. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  National  Hotel.  Columbia 
Pike  and  Washington  Boulevard, 
Arlington,  Virginia  (Tel:  703/521-1900). 
Eastern  Research  Group.  Inc..  an  CP.^ 
contractor,  is  providing  logistical 
support  for  the  colloquium.  To  attend 
the  colloquium  as  an  observer,  call 
Eastern  Research  Group  at  617/674- 
7374.  Space  is  limited. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Suzpnne  Marcy.  U.S.  Environmental 
Protection  Agency,  Office  of  Water 
(4304).  401  M  Street.  SW..  Washington. 
DC  20460.  Tel:  (202)  260-0689. 
SUPPLEMENTARY  INFORMATION:  EPA's 
Office  of  Water  and  Risk  Assessment 
Forum  are  jointly  evaluating  approaches 
for  determining  ecological  risk 
assessments  of  larger  spatial  scales 
based  on  the  ecological  risk  assessment 
procuss  as  described  in  the  EPA  report 
Framework  for  Ecological  Risk 
Assessment  (EPA/630/R-92/001). 
Preliminary  site-specific  examples  of 
larger  scale  assessments  developed  by 
EP.^  scientists  will  serve  as  focal  points 
for  discussions  at  the  colloquium. 
Colloquium  participants  will  comment 
on  the  techniques  available  for 
conducting  larger-scale  risk  assessments 
and  will  suggest  approaches  for 
completing  the  design  and  analysis  of 
the  examples. 

Dated:  August  30. 1994 
Carl  Gerber, 

Acting  Assistant  Admisiistrntor  for  Research 
and  Development. 

(FR  Doc.  94-22355  Filed  9-8-9};  8:45  ami  . 
BILLING  CODE  K60-60-M 

: ^ __  - 

[FRL-5069-11 

Science  Advisory  Board;  Radiation 
Advisory  Commmittee;  Noti.'ication  of 
Public  Advisory  Committee  Moating; 
Open  Meeting 

Radiation  Environmental  Futures 
Teleconference — September  26,  1994: 
Pursuant  to  the  Federal  Advisory 
Comm.ittee  Act.  Public  Law  92-463,' 
notice  is  hereby  given  that  the  Radiation 
Advisory  Committee  (RAC)  and  its 
Radiation  Environmental  Futures 
Subcommittee  (REFS)  of  the  Science 
Advisory  Board  (SAB)  will  conduct  a 
teleconference  meeting  on  Monday, 
September  26, 1994  from  11:00  a.m.  to 
1:00  p.m.  eastern  lime.  In  this 
teleconference  meeting,  the  R.\C 
intends  to  concur  on  technical  edits  to 
its  draft  jeport  on  review  of  the  topic  of 
radiation  environmental  futures  for  the 
purpose  of  closure  by  the  full  committee 
and  to  incorporate  comments  from  the 
SABs  Environmental  Futures 
Committee  (EFC)  from  their  September 
13  and  14  meeting  in  Washington,  D.C. 
(see  Federal  Register,  Vol.  59,  No.  134. 
Thursday,  July  14.1994.  pp.  35927- 
35928).  The  August  or  September 
working-drafts  will  be  made  available  to 
the  Agency  or  the  public.  The 
teleconference  meeting  is  open  to  the 
pubhc  and  teleconference  lines  will  be 
assigned  on  a  first  come  basis.  Previous 
public  meetings  to  discuss  the  topic  of 


future  issues  in  environmental  radiation 
include  those  held  on  May  4-6. 1994 
(See  Federal  Register.  Vol.  59.  No.  68. 
Friday.  April  8. 1994.  pp.  16809-16811). 
June  20.  July  11.  July  13.  and  August  29. 
1994.  (See  Federal  Register,  Vol.  59,  No. 
105,  Friday,  June  3,  1994.  pp.  28856- 
28857,  and  Federal  Register,  Vol.  59. 
No.  157.  Tuesdav.  August  16, 1994,  pp. 
42044-42045).  At  the  teleconference 
meeting  of  August  29, 1994.  Lhe  RAC 
was  not  able  to  achieve  closure,  and 
therefore  is  holding  one  more 
teleconference  to  achieve  closure  on  this 
topic. 

Any  member  of  the  public  wishing 
further  information,  such  as  a  proposed 
agenda  for  the  meeting,  should  contact 
Dr.  K.  Jack  Kooyoomjian,  Designated 
Federal  Official,  or  Ms.  Diana  L.  Pozun, 
Staff  Secretary;  Science  Advisory  Board 
(I400-F);  U.S.  Environmental  Protection 
Agencv:  401  M  Street.  SW;  Washington. 
DC  20460.  Fiione;  (202)  260-6552  or 
FAX  (202)  2fir>-7118.  Members  of  the 
public  who  wish  to  make  a  brief  oral 
presentation  at  tlie  teleconference 
should  contact  Dr.  Kooyoomjian  or  Ms, 
Pozunjio  later  than  September  21. 1994 
in  order  to  havs.time  reserved  on  the 
.  agenda.  The  Science  Advisory  Board 
expects  that  public  statements  presented 
at  the  teleconference  meeting  will  not  be 
repetitive  of  previously  submitted  oral 
or  WTitten  statem.ents.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  three  minutes.  Written 
comir.ents  (at  least  24  copies)^  received 
by  the  SAB  by  September  19, 1994  may 
be  mailed  to  the  SABs  RAC  and  REFS 
prior  to  the  meeting;  comments  received 
fifter  that  date  will  be  provided  to  the 
RAC  and  the  REFS  as  logistics  allow. 
Members  of  the  public  desiring 
additional  information  about  the 
m.eeting  should  contact  Ms.  DianaL. 
Pozun.  Staff  Secretary,  Science 
Advisory  Board  ri400F).  US  EPA.  401  M 
Street,  SW,  W'aslungton  DC  20460,  by 
telephone  at  (202)  260-6552.  fax  at  (202) 
260-71X8.  or  via  the  INTERNET  at: 
Pozun.Diana@EPAMAIL.EPA.GOV. 

Dated:  August  30, 1994. 
Stephanie  Sunzone. 

Acting  Staff  Director,  Science  Advisor^'  Board. 
|FR  Doc.  94-22356  Filed  9-8-94;  8:45  ami 
BiLUNG  COOE  SSGO-SO-P 


[FRL-5069-4] 

Meeting  of  the  Ozone  Transport 
Commission  for  the  Northeast  United 
States 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  United  States 
En\  ironmenlal  Protection  Agency  is 
announcing  a  meeting  of  the  Ozone 
Transport  Commission  to  be  held  on 
September  27,  1994. 

This  m.eeting  is  for  the  Transport 
Commission  to  deal  with  appropriate 
matters  within  tlie  transport  region,  as 
provided  for  under  the  Clean  Air  Act 
Amendments  of  1990.  This  meeting  is 
not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended 
DATES;  The  meeting  will  be  held  on 
September  27.  1994.  9:00  a.m.  to  4  00 
p.m. 

PLACE:  The  meeting  v.ill  be  held  at:  The 
Newport  Islander  Doubletree  Hotel, 
Goat  Island,  Newport,  RI  02840. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Gutro.  State  Relations 
Coordinator.  Region  I.  U.S. 
Environmental  Protection  Agency.  John 
F.  Kennedy  Federal  Building.  Boston. 
MA  02203.  (617)  565-3383. 
FOR  PRESS  INQUIRES  CONTACT:  Steve 
Majkut.  Rhode  Island  Department  of 
Environmental  Management.  291 
Promenade  Street,  Providence.  RI 
02908-5767, (401)  277-2808. 

FOR  DOCUMENTS  CONTACT:  Stephai'.ie  A. 
Cooper.  Ozone  Transport  Commis.sion. 
444  North  Capitol  Street.  N.W..  Suite 
604.  Washington.  DC  20001.  (202)^508- 
3840. 

SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  establishes  an  ozone 
transport  region  comprised  of  the  Stat«:s 
of  Connecticut.  Delaware.  Maine. 
Maryland.  Massachusetts.  New  | 

Hampshire.  New  Jersey,  New  York.        f 
Pennsylvania.  Rhode  Island.  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  commission  in  New  York 
City  on  May  7.  1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
appropriate  matters  within  the  transport 
region. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  September  27. 1994.  The 
meeting  will  be  held  at  the  address 
noted  earlier  in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  Transport  Commissions 
are  not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  This 


! 
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meetiHg  will  be  open  to  the  public  as 
space  permits. 

Type  of  Meeting:  Open. 

Agenda:  Copies  of  the  final  agenda 
will  be  available  from  Stephanie  Cooper 
of  the  OTC  office,  (202)  508-3840  on 
Tuesday,  September  20, 1994.  The 
purpose  of  the  meeting  is  to  receive 
reports  from  its  committees,  and  to 
consider  actions  relating  to  the 
November  15,  J994,  State 
Implementation  Plan  revisions, 
especially  controls  on  stationary  source 
nitrogen  oxides  emissions. 
John  DeVillars, 

Regional  Administrator,  EPA  Region  I. 
|FR  Doc.  94-22357  Filed  9-8-94;  8:45  am) 
BILUNQ  CODE  a6<0-6&-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[PR  Docket  No.  91-270;  DA  94-«371     , 

Private  Land  Mobile  Radio  Services; 
Washington  Public  Safety  Plan 
Amendment 

agency:  Federal  Communications 

Commission. 

ACTION:  NoUce. 

SUKMARY:  The  Acting  Chief.  Land 
Mobile  and  Microwave  Division  and  the 
Acting  Chief,  Spectnmi  Engineering 
Division  released  this  Order  amending 
the  Public  Safety  Radio  Plan  for 
Washington  (Region  43).  As  a  result  of 
accepting  the  amendment  for  the  Plan 
for  Region  43.  the  interests  of  the 
eligible  entities  within  the  region  will 
be  furthered. 

EFFECTIVE  DATE:  August  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau, 
Policv  and  Planning  Branch,  (202)  632- 
6497.' 
SUPPLEMENTARY  INFORMATION: 

.  Order 

Adopted:  August  23,  1994. 
Released:  August  31,  1994. 
By  the  Acting  Chief.  Land  Mobile  and 
Microwave  Division  and  the  Acting 
Chief,  Spectrum  Engineering  Division: 

1.  The  Private  Radio  Bureau  and  the 
Office  of  Engineering  and  Technology, 
acting  under  delegated  authority, 
accepted  the  Washington  (Region  43) 
Public  Safety  Plan  (Flan)  on  November 
15, 1991.  6  FCC  Red  7017  (1991). 

2.  By  letter  dated  April  4. 1994.  the 
Region  proposed  to  amend  its  Plan.  The 
proposed  amendment  would  reformat 
the  Plan,  add  two  yearly  filing  windows 
and  further  clarify  the  application 
review  procedures.  The  Commission 
placed  the  letter  on  Public  Notice  for 


comments  due  on  July  28, 1994,  59  FR 
32961  (June  27, 1994),  and  received  no 
comments. 

3.  We  have  reviewed  the  proposed 
amendment  to  the  Region  43  Plan  and. 
having  received  no  comments  to  the 
contrary,  conclude  it  furthers  the 
interests  of  the  eligible  entities  within 
the  Region. 

4.  Accordingly,  It  Is  Ordered,  That  the 
Public  Safety  Radio  Plan  for  Washington 
(Region  43)  Is  Amended,  as  set  forth  in 
the  Region's  letter  of  April  4, 1994.  This 
Amendment  is  effective  immediately. 

Federal  Communications  Comraission. 

Rosalind  K.  Allen, 

Acting  Chief,  Land  Mobile  and  Microwave 

Division. 

[FR  Doc.  94-22195  Filed  9-8-94:  8:45  amj 

BILUNO  COO€  6712-01-F 

[PR  Docket  No.  91-228;  DA  94-938] 

Private  Land  Mobile  Radio  Services; 
Illinois  Public  Safety  Plan  Amendment 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  The  Acting  Chief,  Land  - 
Mobile  and  Microwave  Division  and  the 
Acting  Chief,  Spectrum  Engineering 
Division  released  this  Order  amending 
the  Public  Safety  Radio  Plan  for  Illinois 
(Region  13).  As  a  result  of  accepting  the 
amendment  for  the  Plan  for  Region  13, 
the  interests  of  the  eligible  entities 
within  the  region  will  be  furthered. 
EFFECTIVE  DATE:  September  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 
SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  August  25,  1994. 
Released:  September  1.  1994. 
By  the  Acting  Chief,  Land  Mobile  and 
Microwave  Division  and  the  Acting 
Chief.  Spectnmi  Engineering  Division: 

1.  The  Private  Radio  Bureau  and  the 
Office  of  Engineering  and  Technology, 
acting  under  delegated  authority, 
accepted  the  Illinois  (Region  13)  Public 
Safety  Plan  (Plan)  on  September  30, 
1991.  56  FR  54576  (October  22,  1991). 

2.  By  letter  dated  May  10. 1994.  the 
Region  proposed  to  amend  its  Plan.  The 
proposed  amendment  would  revise  the 
current  channel  allotments.  The 
Commission  placed  the  letter  on  Public 
Notice  for  comments  due  on  August  4. 
1994.  59  FR  34623  (July  6, 1994).  and 
received  no  comments. 

3.  We  have  reviewed  the  proposed 
amendment  to  the  Region  13  Flan  and. 


having  received  no  comments  to  the 
contrary,  conclude  it  furthers  (he 
interests  of  the  eligible  entities  within 
the  Region. 

4.  Accordingly,  It  Is  Ordered,  That  the 
Public  Safety  Radio  Plan  for  Illinois 
(Region  13)  Is  Amended,  as  set  forth  in 
the  Region's  letter  of  May  10, 1994.  This 
Amendment  is  effective  immediately- 
Federal  Communications  Commission.    . 
Rosalind  K.  Allen, 

Acting  Chief, Xand  Mobile  and  Microwave 
Division. 

IFR  Doc.  94-22194  Filed  »-8-94;  8:45  am] 
Billing  Cod*  e712-01-f 


FEDERAL  MARITIME  COMMISSION     . 

Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
:46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  510. 


License 
No. 

Name/ad- 
dress 

Date  reissued 

2731  

Hemisphere 
Forward- 
ing, Inc.,  7 
Cerro 
Street, 
Inwood, 
New  York 
11696. 

Aug.  24.  1994. 

Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 

Licensing. 

|FR  Doc.  94-22315  Filed  9-8-94;  8:45  am) 

BILUNO  COOE  S73IM)1-M 


FEDERAL  RESERVE  SYSTEM 

The  Sakura  Bank,  Limited;  Application 
To  Engage  in  Nont)anking  Activities 

The  Sakura  Bank,  Limited,  Tokyo, 
Japan  (Applicant),  has  appUed  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23  of  the  Board's 
Regulation  Y  (12  CFR  225.23).  to  engage 
de  novo  through  its  wholly  owned 
subsidiary.  Sakura  Securities  (USA) 
Inc..  New  York.  New  York  (Company), 
in  the  following  nonbanking  activities: 

(1)  Acting  as  agent  in  the  private 
placement  of  all  types  of  securities,  and 
providing  related  advisory  services;  and 


(2)  Purchasing  and  selling  all  types  of 
securities  on  the  order  of  customers  as 
a  riskless  principal. 

Applicant  seeks-approval  to  conduct 
the  proposed  activities  throughout  the 
United  States  and  abroad. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
.  may,  with  Board  approval,  engage  in 
any  activity  which  die  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  12  U.S.C. 
1843(c)(8).  In  determining  whether  a 
proposed  activity  is  closely  related  to 
banking  for  purposes  of  the  BHC  Act, 
the  Board  considers,  inter  alia,  the 
criteria  set  forth  in  National  Courier 
Association  versus  Board  of  Governors 
of  the  Federal  Reserve  System,  516  F.2d 
1229  (D.C.  Cir.  1975).  These 
considerations  are:  (1)  whether  banks  - 
generally  have  in  fact  provided  the 
proposed  services;  {2)  whether  banks 
generally  provide  services  that  are 
operationally  or  functionally  so  similar 
to  the  proposed  services  as  to  equip 
them  particularly  well  to  provide  the 
proposed  services:  and  (3)  whether 
banks  generally  provide  services  that  are 
so  integrally  related  to  the  proposed 
services  as  to  require  their  provision  in 
a  specialized  form.  See  516  F.2d  at 
1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

Applicant  states  that  the  Board 
previously  has  determined  by  order  that 
each  of  the  proposed  activities,  when 
conducted  within  the  limitations 
established  by  the  Board  in  its  previous 
orders,  are  closely  related  to  banking, 
and,  where  applicable,  consistent  with 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C,  377).  See,  e.g.,  J.P.  Morgan  &  Co. 
Incorporated,  et  al..  75  Federal  Reserve 
BulleUn  192  (1989).  afTd  sub  nom. 
Securities  Industries  Ass'^n  versus  Board 
of  Governors  of  the  Federal  Resen'e 
System,  900  F.2d  360  (D.C.  Cir,  1990). 
Order  Approving  Modifications  to  the 
Section  20  Orders,  75  Federal  Reserve 
Bulletin  751  (1989).  Order  Approving 
Modifications  to  the  Section  20  Orders, 
79  Federal  Reserve  Bulletin  226  (1993), 
and  Supplement  to  Order  Approving 
Modifications  to  Section  20  Orders,  79 
Federal  Reserve  Bulletin  360  (1993) 
(underwriting  and  dealing  activities); 
and  Bankers  Trust  New  York 
Corporation,  75  Federal  Reserve 
Bulletin  829  (1989)  (private  placement 
and  riskless  principal  activities). 


Applicant  maintains  that  Company 
will  conduct  the  foregoing,  previously 
approved  activities  in  conformity  with 
the  conditions  and  limitations 
established  by  the  Board  in  prior  cases. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Company 
can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices. 
12  U.S.C.  1843(c)(8). 

Applicant  believes  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  peulicular.  Applicant  maintains  diat 
the  proposal  vnll  enhance  competition 
and  efficiency.  In  addition.  Applicant 
states  that  the  proposed  activities  will 
not  result  in  adverse  effects  such  as  an 
undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices. 

In  publishing  the  proposal  for 
comment,  the  Board  <loes  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application,  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary-,  Board  of  Governors  of  the 
Federal  Reser\'e  System,  Washington, 
D.C.  20551,  on  or  before  September  19, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by 
§  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reser\'e  Bank  of  San 
Francisco. 


Board  of  Governors  of  the  Federal  Reser\e 
System,  September  7.  1994. 
lennifer  ].  Johnson, 
Deputy  Secretary  of  the  Board 
(FR  Doc.  94-22541  Filed  9-8-94:  8:45  amj 
BILUNG  CODE  621(M)1.P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  the  reinstatement  of 
an  information  collection  previously 
approved  under  OMB  control  number 
0980-0141.  The  request  titled:  State 
Plan  for  Foster  Care  and  Adoption 
Assistance  Title  IV-E  is  sponsored  by 
the  Children's  Bureau  of  the 
Administration  for  Children  and 
Families  (ACF). 

Addresses:  Copies  of  this  information 
collection  may  be  obtained  from  Edward 
E,  Saunders,  by  calling  (202)  205-7921. 
Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kathy  McHugh,  OMB  Desk 
Officer  for  ACF.  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3002.  725  17th 
Street,  N.W..  Washington,  D,C.  20503, 
(202) 395-7316. 

Information  on  Document 

Title:  State  Plan  for  Foster  Care  and 
Adoption  Assistance  (Title  IV-E) 
OMB  No..  0980-0141 
Description:  The  Title  IV-E  State  Plan 
for  Foster  Care  and  Adoption 
Assistance  is  required  by  Section  471 
of  the  Social  Security  Act.  Section  471 
of  the  Act,  Federal  Payments  for 
Foster  Care  and  Adoption  Assistance, 
requires  that  every  State  operate  the 
Federal  foster  care  and  adoption 
assistance  programs  under  an 
approved  Title  IV-E  State  plan.  States 
may  submit  the  Title  IV-E  plans  using 
a  preprinted  format  or  they  may 
develop  their  own  format  as  long  as 
the  requirements  of  the  Act  are 
addressed. 

States  must  document  how  they  meet 
the  Title  IV-E  requirement.Therefore, 
this  information  collection  is  requested 
to  ensure  there  are  no  Systematic 
problems  that  would  later  be  the  basis 
for  disallowances  for  individual 
children  during  a  financial  review 
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Annual  Number  of  Respondents:  51 

Annual  Frequency:  1 

Average  Burden  Hours  Per  Response: 

12* 
Total  Burden  Hours:  180 

•The  State  Plan  is  submitted  only  once  and 
amended  as  necessary.  Our  experience  is  that 
«  Stats  wiil  amend  a  pian  ones  every  4  years. 

Dated:  August  30, 1994. 
Lury  GuRTBTO, 

Deputy  Director.  Office  of  ^formation 
Systems  ktanagpzaent 
(FR  Doc.  94-22321  Filed  9-8-94;  8:45  am) 

BILUNO  COOC  4ia4-01-M 


Agency  for  Toxic  Sut>stanees  and 
Disa009  riuylsfey 

IATS0R-«11 

AvaiiaMlty  of  ATSDfTs  Draft  Crifrfa 
for  DsCamitntng  tiM  AppropibiCBiw^  of 
a  Medfcal  IWonWoflnfl  Program  Under 
CERCLA 

agency:  Agency  far  Toxic  Sidntances 
and  Diseue  Registry  (ATSDR).  Public 
Health  Service  tPHS),  HHS. 
ACTION:  Notice. 

SUMMAAt:  This  notice  aoiMnuices  the 
awailat»lity  of  draft  criteria  £of 
detennining  the  appropriateness  ol  site- 
specific  medical  momtoring  progress 
under  the  Comprehensive 
Environmental  Response^ 
Compensation,  and  Liability  Act 
(CERCLA).  The  public  is  invited  to 
comment  on  these  draft  criteria. 
DATES;  Comments  must  be  received  on 
or  before  October  24, 1994. 
ADDRESSES:  Submit  written  comments 
relating  to  the  draft  criteria  to  EMvision 
of  Health  Studies,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road,  NE.,  Mailstop  E-31, 
Atlanta,  Georgia  30333,  telephone  t404) 
639-6200. 

FOR  FURTHER  IMFORKflATlOW  CONTACT:  Dr. 
Wendy  E.  Kaye,  Chief,  Epidemiology 
and  Surveillance  Branch.  Division  of 
Health  Studies,  ATSDR.  telephone  (404) 
639-6203. 

SUPPLEMENTARY  INFORMATION:  Section 
104(i){9)  of  the  CERCLA,  as  amended 
|42  U.S.C.  9604(i)(9)l,  provides  for  the 
Administrator  of  ATSDR  to  initiate  a 
health  surveillance  program  for 
populations  at  significant  increased  risk 
of  adverse  health  effects  as  a  restilt  of 
exposure  to  hazardous  substances 
released  from  a  facility.  A  program 
included  under  health  surveillance  is 
referred  to  as  "Medical  Monitoring  or 
Screening"  by  ATSDR  and  is  defined  in 
the  legislation  as  "the  periodic  medical 
testing"  to  screen  people  "at  significajit 
increased  risk"  for  diseases.  The 


legislation  states  that  a  mechanism  to 
refer  people  who  are  screeoed  positive 
for  such  diseases  for  treatment  should 
be  included  in  the  program.  Statutory 
language  only  enables  ATSDR  to 
prorvide  medical  care  or  treatment  in 
cases  of  pobhc  health  emergencies. 
ATSDR  has  cstabhshed  criteria  to 
determine  when  oiedical  nMnitoring  is 
an  appcopriate  heeltb  activity  and  the 
requirements  for  establishing  a  medical 
monitoriBg  program  at  a  site. 

Backgroond 

ATSDR  is  responsible  for  the  public 
heahh  related  activities  of  CERCLA. 
ATSDR's  primary  initial  response  at  a 
hozardoBS  substance  release  or  facility 
is  the  public  health  assessment,  whidi 
is  leqoized  for  every  ste  on  tbe  hiotioBal 
Priorities  List  (NPL).  A  puUic  heahh 
assessnwit  can  also  be  conducted  in 
response  to  »  petition  hom  the  pt^ilic 
Other  ia&poctant  cuBponents  ol 
ATSDR's  initial  response  at  sites 
incltide  health  coosultationa  and  public 
health  advisories.  The  public  health 
assessments,  health  consultations,  and 
pubhc  health  advisories  undergp  revieur 
by  ATSDR  to  determine  if  fbllow-up 
health  activities  are  needed  at  a  site. 

The  types  of  fbllow-up  health 
activities  lecomBiended  for  a  site  will 
depend  ob  the  aaaount  of  infarmation 
on  the  possible  exposures  and  their 
suspected  pathways.  In  any  case  in 
which  aa  associatkm  has  not  been 
established  between  an  exposure  and  a 
specific  adverse  health  outcome,  several 
research  and  health  education  activities 
could  be  considered.  Those  activities 
could  include  expostu^e  assessment  at 
the  site,  epidemiologic  studies,  or 
professional  education. 

ATSDR's  Division  of  Heahh 
Assessment  and  Consultation  is 
establishing  a  program  for  the 
investigation  of  exposures  in 
communities.  That  program  will  enable 
a  more  timely  response  to  questions  on 
whether  individuals  in  a  community  are 
being  exposed.  The  program  will 
incorporate  a  variety  of  industrial 
hygiene  techniques  for  measuring 
chemicals  in  the  environment,  as  well 
as  selected  biological  markers  of 
exposure. 

The  Division  of  Health  Education 
provides  a  wide  variety  of  services  to 
educate  health  care  professionals  and 
commimities  on  the  effects  of  exposures 
to- hazardous  substances.  Activities  in  a 
community  around  a  hazardous 
substance  release  or  facility  may  include 
conducting  grand  rounds  for  health  care 
providers  cm  the  effects  of  a  specific 
chemical,  providing  fact  sheets  on 
chemicals,  conducting  workshops  on 
clues  to  environmental  disease,  and 


producing  case  studies  in 
environmental  medicine. 

The  Division  of  Health  Studies  (DHS) 
is  responsible  for  conducting 
epidemiologic  research,  inchiding 
several  types  of  studies,  surveillance 
programs,  and  exposure  registries. 
Cluster  investigations  and  disease  and 
symptom  prevalence  studies  examine 
the  Qccunrence  of  disease  in 
populations.  Analytic  e|udeBuology 
studies  are  conducted  to  evaluate  the 
causal  nature  of  associatiene  between 
exposure  to  hazardoos  w  that  ares  and 
disease  outeeeaes. 

DHS  also  has  a  surveiUance  progiam 
focusing  OB.  exposures  to  i^ihstaiifm  at 
hazatdous  substaace  release  oc  facility. 
The  suxveillflDce  progFaa  includes 
systems  that  foUow  popwlationa 
exposed  to  hazardous  substances 
because  of  where  they  live  oc  their 
occupation.  It  also  includes  surveillance 
of  emergency  events  in  which 
hazardoits  substances  are  released  into 
the  environ metU, 

DHS  is  rcsponsibia  for  '»"''"*J'''*'"g 
the  National  Exposure  Registry,  a  listing 
of  people  exposed  to  hazardous 
substances.  The  Registry  is  composed  of 
substance  specific  subregistries.  The 
chemicals  are  selected  firom  the  list 
designated  by  ATSDR  as  being  of 
greatest  threat  to  health. 

Medical  monitoring  is  considered  one 
of  several  follow-up  health  activity 
options  under  the  site-specific  work 
conducted  by  ATSDR.  A  medical 
monitoring  program  for  the  community 
exposed  to  hazardous  substances  from  a 
site  win  be  considered  with  other  health 
follow-up  activities  when  the 
information  from  ATSDR's  initial 
response  at  the  site  is  reviewed.  In  cases 
in  which  there  is  no  known  association 
between  the  exposure  and  specific 
adverse  health  effects  (which  could 
include  health  outcomes,  Ulnesses,  or 
markers  of  effect),  medical  monitoring  is 
not  an  appropriate  public  health 
activity.  In  cases  in  which  there  is 
limited  information  on  a  specific  health 
efTect's  relationship  to  an  exposure,  then 
options  such  as  epidemiologic 
surveillance,  a  disease  and  symptom 
prevalence  study,  or  an  epidemiologic 
study  are  more  appropriate.  When 
adequate  information  exists  Hnking 
exposure  to  a  hazardous  substance  with 
a  specific  adverse  health  effect,  further 
consideration  will  then  be  given  to  the 
appropriateness  of  medical  monitoring 
in  that  population. 

Medical  monitoring  should  be 
directed  towards  a  target  community 
identified  as  being  at  "significant 
increased  risk  for  disease"  on  the  basis 
of  exposure.  Significant  increased  risk 
will  vary  for  particular  sites  depending 


upon  such  factors  as  the  underlying  risk 
of  the  outcome  of  concern,  the  risk 
attributable  to  the  exposure,  and  the 
presence  of  sensitive  subpopulations. 
These  factors  will  be  considered  when 
evaluating  the  appropriateness  of 
medical  monitoring  in  a  community. 

The  'CiERCLA  legislation  also  provides 
for  a  mc-chanism  for  referral  for 
treatment  of  those  who  are  screened 
positive  for  the  health  outcomes  of 
concern;  therefore,  a  mechanism  to  refer 
people  for  diagnosis,  interventions,  or 
treatment  should  be  in  place  prior  to  the 
initiation  of  a  medical  monitoring 
procram. 

Tne  primary  purpose  of  a  medical 
monitoring  program  is  not  considered  to 
be  a  research  activity  that  further 
investigates  the  cause-effect  relationship 
between  exposure  and  outcome.  The 
primary  piupose  of  a  medical 
monitoring  program  is  case  finding  in 
order  to  refer  individuals  for  further 
evaluation  and,  as  appropriate, 
treatment.  Within  this  framework, 
medical  monitoring  may  include  both 
testing  for  early  biological  effect  and  an 
assessment  of  exposure  using  biological 
specimens  (for  example,  blood  or  urine), 
when  appropriate.  This  is  provided  as  a 
service  to  individuals  in  communities 
where  there  is  believed  to  be  significant 
increased  risk  of  disease  from  exposure 
to  hazardous  substances  released  into 
the  enviroiunent. 

Criteria  for  Considering  Medical 
Monitoring 

The  criteria  outUned  below  will  be 
used  to  determine  the  appropriateness 
of  conducting  medical  monitoring  in  a 
commimity  and  will  be  applied  in  a 
phased  approach.  Phase  I,  conducted  by 
ATSDR,  consists  of  an  evaluation  of  the 
exposure  and  outcome  criteria.  Phase  II 
consists  of  an  evaluation  of  the  system 
criteria.  Phase  II  will  be  conducted  by 
a  panel  consisting  of  community,  State 
and  local  health  officials,  and  ATSDR. 
At  the  end  of  Phase  II.  a  detailed 
medical  monitoring  plan  for  a 
community  will  be  WTitten.  All  of  the 
criteria  must  be  met  at  a  site  in  order  for 
a  medical  monitoring  program  to  be 
established  at  that  site. 

Phase  I 

Exposure  Criteria 

A.  There  Should  Be  Evidence  of 
Contaminant  Levels  in  Environmental 
Media  That  Would  Suggest  the  High 
Likelihood  of  Enviroiunental  Exposure 
to  a  Hazardous  Substance  and 
Subsequent  Adverse  Health  Outcomes 

The  exposure  must  be  to  a  hazardous 
substance  as  defined  under  CERCLA, 
and  the  result  of  a  release  from  a 


CERCLA  covered  facility.  The  primary 
criteria  for  medical  monitoring  should 
be  dociunented  evidence  of  exposure  of 
a  population  to  a  hazardous  substance 
in  the  enviroiunent.  An  exposure  vdll  be 
considered  to  be  at  a  sufficient  level  if 
there  is  documentation  of  an  increased 
opportimity  for  exposure  to  a  level  that 
meets  or  exceeds  some  health-based 
comparison  value  or  that  meets  or 
exceeds  a  level  reported  in  the  peer- 
reviewed  literature  to  result  in  some 
adverse  health  effect.  Documentation  is 
considered  sufficient  if  it  is  &t)m  an 
exposure  assessment,  environmental 
exposure  modeling,  or  sampling  from  a 
general  area  (for  example,  water  samples 
from  an  aquifer  or  a  town  water  supply). 
Docuinentation  of  individual  levels  of 
exposure  is  not  required.  In  cases  in 
which  exposures  are  unknown  or 
undocumented,  environmental 
monitoring  is  a  more  appropriate  initial 
activity. 

B.  There  Should  Be  a  Weil-Defined. 
Identifiable  Target  Population  of 
Concern  in  Which  Exposure  to  a 
Hazardous  Substance  at  a  Sufficient 
Level  Has  Occurred 

Initially,  the  target  population  of 
concern  will  be  defined  geographically 
on  the  basis  of  exposure.  In  addition,  all 
populations  considered  will  be  assessed 
for  the  presence  of  any  sub-population 
at  increased  risk  of  the  adverse  health 
effects  associated  writh  the  exposures. 
An  example  of  a  subpopulation  at 
increased  risk  would  be  preschool 
children  in  an  area  with  soil  lead 
contamination.  The  size  of  the  target 
population  of  concern  is  not  a  factor  in 
the  decision  for  monitoring.  In  areas 
where  biological  markers  of  exposure 
have  not  been  collected,  environmental 
sampling  can  be  used  to  estimate 
exposure  levels.  The  target  population 
of  concern  is  the  population  in  which 
there  is  documented  exposure  at  a 
sufficient  level  to  place  the  individuals 
in  that  population  at  significant 
increased  risk  for  developing  some 
specific  adverse  health  effect. 

Outcome  Criteria 

A.  There  Should  Be  Documented 
Human  Health  Research  That 
Demonstrates  a  Scientific  Basis  for  a 
Reasonable  Association  Between  an 
Exposure  to  a  Hazardous  Substance  aad 
a  Specific  Adverse  Health  Effect  (Such 
As  an  Illness  or  Change  in  a  Biological 
Marker  of  Effect) 

There  must  be  previous  studies  on 
human  populations  which  demonstrate 
a  reasonable  association  between  a 
particular  exposure  and  an  adverse 
health  effect.  In  order  to  make  that 


inference,  consideration  should  be  given 
to  the  strength,  specificity,  and 
consistency  of  the  association  among         j 
the  identified  studies.  The  period  of 
exposure  (including  its  timing  and 
duration)  and  its  relationship  to  the     .. 
latency  period  for  the  disease  or  illness 
should  also  be  examined  if  information 
is  available.  Consideration  should  be 
given  as  to  whether  the  association  has 
demonstrated  a  dose-response 
relationship  and  whether  the 
association  is  consistent  with  the 
existing  body  of  knowledge.  This 
information  could  include  a  variety  of 
occupational,  epidemiologic,  or  other 
studies  involving  human  populations. 

B.  The  Monitoring  Should  Be  Directed 
at  Detecting  Adverse  Health  Effects  That 
Are  Consistent  With  the  Existing  Body 
of  Knowledge  and  Amenable  to 
Prevention  or  Intervention  Measures 

The  monitoring  should  be  established 
for  specific  adverse  health  effects.  The 
specific  adverse  health  effect  being 
monitored  should  be  a  result  of  the 
possible  exposure  consistent  with  the        ! 
existing  body  of  knowledge.  An  adverse 
health  effect  is  consistent  with  the 
existing  body  of  knowledge  if  it  has 
been  described  in  the  literature  as 
caused  by  that  agent  or  by  similar 
agents,  taking  into  account  structure- 
activity  relations. 

In  aodition,  the  adverse  health  effects 
(disease  process,  illness,  or  biomarkers 
of  effect)  should  be  such  that  early 
detection  and  treatment  or  intervention 
interrupts  the  progress  to  symptomatic 
disease,  improves  the  prognosis  of  the 
disease,  improves  the  quality  of  life  of 
the  individual,  or  is  amenable  to 
primary  prevention.  If  the  adverse 
health  effects  that  are  of  concern  in  an 
individual  or  in  a  community  are  not 
easily  detectable  and  not  medically 
treatable,  then  medical  monitoring 
would  not  be  beneficial  and  wouid  not 
be  an  appropriate  public  health  activity. 
An  easily  detectable  effect  is  one  that 
can  be  found  on  clinical  examination,  or 
through  the  use  of  simple,  diagnostic 
tests  in  an  outpatient  setting.  Also,  the 
test  procedures  must  be  acceptable  to 
the  patient  and  the  community.  The 
diagnostic  tests  must  be 
nonexperimental.  relatively  noninvasive 
(such  as  the  drawing  of  a  tube  of  blood 
for  laboratory  tests),  and  simple  to 
administer. 

Monitoring  for  Evidence  of  Continuing 
Exposure 

In  cases  such  as  those  at  sites  with 
lead  exposure,  the  monitoring  program 
might  include  following  biological 
markers  of  continuing  exposure.  Those 
sites  would  be  ones  in  which  the 
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exposure  is  known  to  have  a  variety  of 
adverse  health  effects,  but  for  which  no 
tests  are  available  to  detect  those  effects 
at  a  time  when  intervention  could  affect 
the  course  of  the  disease  process.  In 
those  instances,  the  primary 
intervention  is  to  remove  the  individual 
from  the  exposure.  This  allows  the 
medical  monitoring  system  to 
recommend  referral  for  intervention 
prior  to  the  onset  of  detectable  adverse 
health  effects.  A  monitoring  system  that 
includes  biomarkers  of  continuing 
exposure  is  similar  to  medical 
surveillance  of  hazardous  waste  workers 
where  changes  indicative  of  increasing 
or  continued  exposures  occur 
sufficiently  early  that  the  exposure  can 
be  curtailed  and  the  risk  for  disease 
reduced  (Gochfeld  1990). 

Phase  n 

General  Information 

When  ATSDR  has  determined  that 
exposure  firora  a  site  has  met  the 
exposure  and  outcome  criteria,  a  site 
panel  will  be  formed  to  review  the 
system  criteria  and  to  develop  a  site- 
specific  medical  monitoring  plan. 

The  site  panel  will  include 
representatives  from  the  community. 
State  or  local  health  departments,  and 
local  medical  societies. 

System  Criteria 

A.  The  General  Requirements  for  a 
Medical  Screening  Program  Should  Be 
Satisfied 

The  monitoring  aspect  of  a  health 
surveillance  program  consists  of  the 
periodic  medical  testing  to  screen 
individuals  who  are  at  increased  risk  of 
disease.  Monitoring  serves  to  identify 
those  individuals  with  an  unrecognized 
adverse  health  effect.  This  is  consistent 
with  the  definition  of  screening  as  "the 
presumptive  identification  of 
unrecognized  disease  or  defect  by  the 
application  of  tests,  examinations,  or 
other  procedures  which  can  be  applied 
rapidly.  Screening  tests  sort  out 
apparently  well  persons  who  probably 
have  a  disease  from  those  who  probably 
do  not.  A  screening  test  is  not  intended 
to  be  diagnostic.  Persons  with  positive 
or  suspicious  findings  must  be  referred 
to  their  physicians  for  diagnosis  and 
necessary  treatment."  (Conmiission  on 
Chronic  Illness,  1957)  In  general,  the 
ability  to  predict  the  presence  or 
absence  of  disease  from  test  results 
depends  on  the  sensitivity  and 
specificity  of  the  test  and  the  prevalence 
of  the  disease  in  the  population  being 
tested.  The  higher  the  prevalence,  the 
more  likely  a  positive  test  indicates 
disease  (Mausner  &  Kramer.  1985).  In 
order  for  a  screening  program  to  be  of 


public  health  benefit,  the  population 
being  screened  should  be  at  a 
significantly  high  risk  for  the 
undiagnosed  disease  (ie..  the  disease 
should  have  a  sufficiently  high 
prevalence  in  the  population). 

Given  that  definition,  there  are  certain 
requirements  for  screening  programs 
that  should  be  considered  when 
evaluating  a  possible  medical 
monitoring  program  for  a  site  (adopted 
from  Mausner  &  Kramer,  1985). 

•  The  natural  history  of  the  disease 
process  should  be  understood 
sufficiently  for  screening. 

•  The  early  detection  through 
screening  should  be  known  to  have  an 
impact  on  the  natural  history  of  that 
disease  process.  For  example,  the 
detection  of  breast  cancer  while  it  is 
localized  has  been  shown  to  increase 
the  ten-year  survival  rate.  For  that 
reason,  several  groups  have  made 
recommendations  for  the  early  detection 
of  breast  cancer  in  asymptomatic 
women.  Those  reccanmendations 
include  breast  self-examination,  breast 
physical  examination,  and 
mammography  (MettUn  &  E>cdd,  1991; 
Kelsev  &  Gammon,  1991). 

•  There  should  be  an  accepted 
screening  test  that  meets  the 
requirements  for  vaUdity,  reliability, 
estimates  of  yield,  sensitivity, 
specificity,  and  acceptable  cost.  The 
purpose  of  ATSDR-sponsored  medical 
monitoring  is  not  to  develop  new 
screening  tests.  The  medical  monitoring 
program  will  use  tests  that  have  been 
recommended  and  used  for  screening  in 
other  settings. 

•  The  screening  program  should  be 
one  that  is  feasible  and  acceptable  to 
individuals  and  the  community. 
Therefore,  plans  for  a  medical 
monitoring  program  wall  be  presented  to 
the  community  for  input  prior  to  the 
initiation  of  any  reconmiended  program. 

B.  An  Accepted  Treatment, 
Intervention,  or  Both  for  the  Condition 
.(Outcome  or  Marker  of  Exposure)  Must 
Exist  and  a  Referral  System  Should  Be 
in  Place  Prior  to  the  Initiation  of 
Medical  Monitoring  Program 

There  should  be  e.stablished  criteria 
for  determining  who  should  receive 
referral  for  intervention  or  treatment. 
These  criteria  will  be  based  on  the 
selected  effect  being  screened  for  and 
thfi  screening  test  being  used.  Results 
will  be  evaluated  longitudinally  and 
cross-sectionally  to  identify  changes  in 
the  system  or  s<:reening  tools  that 
require  follow-up  (Gochfeld  1990).  A 
referral  mechanism  should  exist  so  that 
those  who  are  eligible  for  the 
intervention  can  be  referred  to  a 
qualified  health  care  provider  for  further 


diagnosis,  treatment,  or  intervention. 
The  referral  must  be  for  treatment  or 
intervention  that  is  standard  practice 
and  not  experimental  in  nature.  The 
medical  monitoring  (screenii^)  program 
is  not  responsible  for  the  cost  of  the 
referral,  the  intervention,  or  the 
treatment  of  individuals  participating  in 
the  program. 

C.  The  Logistics  of  the  System  Must  Be 
Resolved  Before  the  Program  Can  Be 
Initiated 

After  medical  monitoring  has  been 
determinedappropriate  for  a  site,  the 
specifics  of  the  monitoring  system  will 
be  detailed  in  a  medical  monitoring 
plan.  The  site  panel  consisting  of  the 
community  members  and  appropriate 
health  officials  will  develop  the  site- 
specific  medical  monitoring  plan.  The 
specifics  of  the  medical  monitoring 
system  recommencted  can  vary  for  each 
site.  The  monitoring  plan  is  the  protocol 
for  the  specific  program  to  be  proposed 
in  a  community.  The  plan  will  outline 
the  target  community,  the  types  of 
outcomes  to  be  screened  for,  the 
participants  in  the  referral  system,  and 
the  program  reports.  The  plan  will 
include  a  review  of  the  latency  period 
for  the  outcomes  being  monitored  and 
the  duration  of  the  exposure  to  define 
the  period  of  time  that  the  program  will 
operate  in  a  specific  site  population.    - 
The  target  population;  the  completeness 
with  which  the  exposed  population  can 
be  identified,  contacted,  and  followed; 
the  screening  tests;  and  the  selected 
health  outcomes  wiH  all  influence  the 
specifics  of  the  S3rstem.  Existing  medical 
facilities  and  personnel  will  be  used 
when  possible.  The  plan  for  a  site  might 
require  review  by  an  expert  panel. 
ATSDR's  Division  of  Health  Studies  will 
work  closely  with  the  Division  of  Health 
Education  to  provide  for  professional 
health  education  when  needed  to 
enhance  the  medical  monitoring 
program.  Additionally,  the  monitoring 
plan  will  be  submitted  for  peer  review 
prior  to  its  implementation  at  a  site.  The 
monitoring  activity  at  each  site  will  be 
routinely  evaluated  for  the  effectiveness 
of  the  screening  tests  in  place  and  the 
types  of  effects  being  detected.  Due  to 
confidentiality  issues  in  dealing  with 
small  groups  of  people,  the  reporting 
from  the  system  will  consist  of  annual 
reports  noting  the  number  of 
individuals  screened,  the  number  of 
referrals  made,  and  the  number  of 
conditions  diagnosed  in  the  referral 
system. 

The  referral  system  will  consist  of  the 
review  of  the  screening  results  and  the 
referral  to  appropriate  health  care 
providers  or  referral  physicians.  The 
specific  mechanisms  for  determining 


who  needs  referral  and  for  selecting  the 
health  care  providers  in  the  referral  pool 
must  be  in  place  prior  to  the  initiation 
of  the  medical  monitoring.  Once  the 
participant  has  been  referred  to  the 
referral  providers,  those  providers  will 
be  responsible  for  the  subsequent 
diagnosis,  treatment,  or  intervention. 

'Summary 

Medical  monitoring  will  be 
considered  along  with  the  other  health 
follow-up  activities  to  be  recommended 
for  populations  around  specific  sites.  - 
The  Division  of  Health  Studies  will 
make  a  determination  on  whether  a  site 
meets  the  exposure  and  outcome  criteria 
for  medical  monitoring.  If  a  site  meets 
the  previously  discussed  criteria  and  is 
selected  for  fiulher  consideration  of  a 
medical  monitoring  program,  ATSDR 
will  work  with  the  community  and 
other  appropriate  entities  in  designing 
the  specific  monitoring  and  referral 
system  for  that  site's  target  population. 
ATSDR  will  notify,  and  where 
appropriate,  will  work  with  the  State 
health  department  to  establish  the 
program.  The  Di\'isi  on  of  Health  Studies 
will  monitor  the  program  and  be 
responsible  for  oversight  on  the  annual 
reports. 
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Dated:  September  1, 1994. 
Claire  V.  Broome, 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry. 
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Centers  for  Disease  Control  and 
Prevention 

Workshop  on  Prevention  and  Control 
of  Wateft>ome  Cryptosporldiosis:  An 
Emerging  Public  Health  Threat 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  an  open 
meeting  concerning  Cryptosporidium 
contamination  of  public  water  supplies. 

Name:  Workshop  on  Prevention  and 
Control  of  Waterbome  Cryptosporidiosis:  An 
Emerging  Public  Health  Threat. 

rimes  and  Dates:  8:30  a.m. — 3:30  p.m.. 
September  22, 1994;  1  p.m.— 4  p.m., 
September  23,  1994. 

P/ace;  CDC,  .Auditorium  B.  1600  Clifton 
Road.  ME,  Attanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  . 

Purpose:  The  objective  of  this  meeting  is  to 
discuss  the  immediate  and  long-term  public 
health  practice,  policy,  and  research  needs 
concerning  Ct}'ptosporidium  contemination 
of  public  water  supplies. 

Matters  To  Be  Discussed:  The  agenda  will 
focus  on: 

1.  Waterbome  Cryptosporidiosis  in  the 

United  States 

2.  Testing  for  Cryptosporidium  in  Untreated 

and  Finished  Surface  Water 

3.  Infectious  Dose 

4.  Infectious  Dose  and  Community  Risk 

5.  Insights  and  Lessons  Learned  from  the 

Milwaukee  Outbreak,  the  Investigation, 
and  Follow-up  Surveillance  Activities 

6.  Presentations  and  Discussion  on 

Waterbome  cryptosporidiosis  and  the 
irnmunosuppressed 

7.  Cryptosporidium  Testing  and  the 

Inrorraatibn  Collection  Rule 

8.  Presentations  and  Discussions:  Issues  and 

Perspectives  on  Crj'ptosporidium  in 
Public  Water  Supplies 
The  discussion  will  include  presentations 
by  community.  State,  and  Federal 
representatives.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 
-  Contact  Person  for  More  Information: 
Margaret  R.  Hurd.  DPD.  NQD,  CDC,  Mailstop 
F-22.  4770  Buford  Highway,  NE,  Atlanta, 
Geoigia  30341-3724,  telephone  404/488- 
7761. 

Dated:  September  2, 1994. 
William  H.  Gimson, 
Acting  Associate  Director  for  Pol  icy 
Coordination.  Centers  for  Disease  Control  and 
Pretention  (CDC). 

IFR  Doc.  94-22229  Filed  9-6-94;  8:45  am] 
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ACnoH:  Notice. 


Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Cancellation 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  cancelling  the 
joint  meeting  of  the  Dermatologic  Drugs 
and  Anti-Infective  Drugs  Advisory 
Committees  scheduled  for  September 
23,  1994, 1  p.m.  to  5  p.m.,  to  allow 
additional  time  for  the  agency  to 
identify  speakers  concerning  the 
potential  for  development  of  antibiotic 
resistance  with  over-the-coimter  use  of 
topical  erythromycin  in  the  treatment  of 
acne.  The  meeting  was  announced  in 
the  Federal  Register  of  August  22, 1994 
(59  FR  43126  at  43127).  It  is  anticipated 
that  the  meeting  will  be  rescheduled  in 
a  few  months,  to  be  announced  dt  a  later 
date  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ermona  B.  McGoodwin,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
5455. 

Dated:  September  2,  1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
!FR  Doc.  94-22354  Filed  9-8-94:  8:45  am) 
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[Docket  No.  94N-C307] 

American  Cyanamid  Co.;  Withdrawal  of 
Approval  of  NADA 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  American 
Cyana.Tiid  Co.  The  NADA  provides  for 
use  of  chlortetracycline  bisulfate  soluble 
bulk  for  making  medicated  drinking 
water  for  animals  for  the  prevention  and 
treatment  of  various  bacterial  infections. 
The  sponsor  requested  the  withdrawal 
of  approval  of  the  NADA. 
EFFECTIVE  DATE:  September  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI, 
Rockville.  MD  20855,  301-594-1623. 
SUPPLEMENTARY  INFORMATION:  American 
Cyanamid  Co.,  Agricultural  Research 
Division,  Box  400,  Princeton,  NJ  08543- 
0400,  is  the  sponsor  of  NADA  65-217 
that  provides  for  use  of  chlortetracycline 
bisulfate  soluble  bulk  for  making 
medicated  drinking  water  for  animals 
for  the  prevention  and  treatment  of 
various  bacterial  infections.  American 
Cyanamid  Co.  requested  withdrawal  of 
NADA  65-217  because  there  are  no 
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products  being  marketed  based  on  this 
application. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10}  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84).  and  in  accordance  with  21  CFR 
514.115  Withdrawal  of  approval  of 
applications,  notice  is  given  that 
approval  of  NADA  65-217  and  all 
supplements  and  amendments  thereto  is 
hereby  withdrawn,  effective  September 
19, 1994. 

Dated:  Septemtwr  1, 1994. 
Richard  H.  Teske, 

Deputy  Director.  Pre-market  Review,  Center 
for  Veterinary  Medicine. 
IFR  Doc.  '»4-22353  Filed  9-8-94;  8:45  am) 
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Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

agency:  Health  Resources  and  Services 

Administration,  Public  Health  Service, 

HHS. 

action:  Notice. 

summary:  The  Public  Health  Service 
(PHS)  is  pubhshing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  by  section 
2112(b)(2)  of  the  PHS  Act,  as  amended. 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Court  of  Federal  Claims  is 
charged  by  statute  with  responsibility 
for  considering  and  acting  upon  the 
petitions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requiremems  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United  , 
States  Court  of  Federal  Claims.  717 
Madison  Place,  N.W.,  Washington,  D.C. 
20005.  (202)  219-9657.  For  information 
on  the  Public  Health  Service's  role  in 
the  Program,  contact  the  Director, 
National  Vaccine  Injury  Compensation 
Program,  5600  Fishers  Lane.  Room 
8A35.  Rockville,  MD  20857,  (301)  443- 
6593. 

SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no- fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specitled 
childhood  vaccines.  Subtitle  2  of  Utle 
XXI  of  the  PHS  Act,  42  U.S.C.  SOOaa- 
10  et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  md  to 


serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  his 
responsibility  under  the  Program  to 
PHS.  The  Court  is  directed  by  statute  to 
appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  ehgibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  descrit)ed  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act.  This  Table  lists  for 
each  covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  partial  list  of 
petitions  received  by  PHS  on  October  1, 
1990  through  January  29, 1991. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
lo  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 
by"  one  of  the  vaccines  referred  to  in 
the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  symptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 


This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
PHS  addressed  to  Director,  Bureau  of 
Health  Professions,  5600  Fishers  Lane, 
Room  8-05,  Rockville,  MD  20857.  The 
Court's  caption  (Petitioner's  Na^p  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44.  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Denise  Polanco  on  behalf  of  Jasmine 
Polahgo,  New  York  City,  New  York.  Qaims 
Court  Number  91-0195  V 

2.  Darlene  Smith  on  behalf  of  Wesley  Smith, 
Santa  Ana,  California.  Claims  Court 
Number  91-01 96  V 

3.  Robert  Leist,  Miami,  Florida,  Claims  Court 
Number  91-0197  V 

4.  Paolino  Mangiafico  on  behalf  of  Rosario 
Mangiafico.  New  Britain,  Connecticut, 
Claims  Court  Number  91-0198  V 

5.  James  Robinson  on  behalf  of  Kathryn 
Robinson,  Fairport,  New  York,  Claims 
Court  Number  91-0199  V 

6.  Edith  Falk  on  behalf  of  Laura  Falk.  Newell, 
South  Dakota,  Claims  Court  Number  91- 
0200 

7.  Diane  Mosley.  Baltimore,  Maryland, 
Claims  Court  Number  91-0201 

8.  Fred  and  Alison  Land  on  behalf  of  Cody 
Land,  Oklahoma  City,  Oklahoma,  Claims 
Court  Number  91-0202  V 

9.  Terren  Frenz  on  behalf  of  Timothy  Frenz. 
Canton.  Ohio,  Claims  Court  Number  91- 
0203  V 

10.  Betty  Dickerson  on  behalf  of  Shakia 
Dickerson,  Towson,  Maryland.  Claims 
Court  Number  91-0204  V 

1 1 .  Laura  Evans  on  behalf  of  Katharine 
Evans,  Knoxville,  Tennessee,  Claims  Court 
Number  91-0205  V 

12.  Kathryn  Lopez  on  behalf  of  Alary 
Muldowney.  Warren,  New  Jersey,  Claims 
Court  Number  91-0206  V 

13.  Linda  Zubackon  behalf  of  Alex  Zubatk. 
Deceased,  Lock  Haven,  Pennsylvania. 
Claims  Court  Number  91-0207  V 

14.  Nancy  Page  on  behalf  of  Sarah  Englert. 
Deceased,  Lock  Haven,  Pennsylvania. 
Claims  Court  Number  91-0208  V 

15.  Irvin  Bowmaster  on  behalf  of  Wayne 
Bowmasfer,  Deceased,  Lock  Haven, 
Pennsylvania,  Claims  Court  Number  91- 
0209  V 


16.  Charles  Knarron  behalf  of  Joshua  Knarr, 
Lock  Haven,  Pennsylvania,  Claims  Court 
Number  91-0210  V 

17.  Joni  Bumbarger.  Lamar.  Pennsylvania. 
Claims  Court  Number  91-0211  V 

18.  Kenneth  Phelps  on  behalf  of  Stephan 
Phelfw,  Brookvtlle,  Ohio.  Claims  Court 
Number  91-0212  V 

19.  Clifford  Sauer  on  behalf  of  Mindy  Sauer 
Deceased.  Kingston,  New  York,  Claims 
Court  Number  91-0213  V 

20.  Richard  Fowler  on  behalf  of  Kimberly 
Fowler,  Pasadena.  Texas.  Claims  Court 
Number  91-0214  V 

21.  Dee  Dee  Roehrig  on  behalf  of  Rebecca 
Roehrig.  Middletown,  Kentucky,  Claims 
Court  Number  91-0215  V 

22.  Denver  Rifchey  on  behalf  of  Jess  Ritc;hey. 
Oklahoma  Citv.  Oklahoma.  Claims  Court 

•  Number  91-0216  V 

23.  Mario  Marigonda  on  behalf  of  Mark 
Marigonda.  Pisa,  Italy,  Clauns  Court 
Number  91-0217  V 

24.  Prisciila  Jackson  on  behalf  of  Robert 
Jackson,  Macon,  Georgia,  Claims  Court 
Number  91-0218  V 

25.  Lois  Boyd,  Farmington.  Missouri.  Claims 
Court  Number  91-0219  V 

26.  Susan  Utterstrom  on  behalf  of  Paul  Ja.nies 
Utterstrom.  Portland.  Maine.  Gldims  Court 
Number  91-0220  V 

27.  Fred  Holthaus  on  twhalf  of  Christopher 
Hoithaus,  Kapaa.  Hawaii.  Claims  Court 

■   Number  91-0221  V 

28.  Mary  Ann  Kluczynski  on  behalf  of  John 
Kluczvnski,  Deceased.  Toledo.  Ohio, 
Claims  Court  Number  91-0222  V 

29.  Marilyn  Voss  on  behalf  of  Lj-nn  Voss. 

.  Deceased,  Hinsdale,  Illinois.  Claims  Court 

Number  91-0223  V        ' 
JO  Mickey  L.  Smith  on  behalf  of  Michael  D- 

L  Smith.  Huntsville,  Alabama.  Cleiras 

Court  Number  91-0224  V 

31.  Dewey  Lewis  on  behalf  of  Llav=d  Lewis,  - 
Fort  Monroe.  Virginia,  Claims  Court 
Number  91-0225  V 

32.  Rebekah  Brayton.  NO  CITY  AND  STATE 
AVAILABLE,  Claims  Court.Number  91- 
0226  V 

33.  Thelma  Wahlstrom  on  behalf  of  Ross    ■ 
Wahlstrom,  Ogden.  Utah,  Claims  Court 
Number  91-0227  V 

34.  Mark  Claybum  on  behalf  of  Seth 
Claybum.  Berrien  Spring,  Michigan, 
Claims  Court  Number  91-0228  V 

35.  Delores  Fulk  on  behalf  of  Elizabeth  Fulk, 
Harrisonburg,  Virginia.  Claims  Court 
Number  91-0229  V 

36.  Nalonni  Petersen  on  behalf  of  Darcy 
Petersen,  Deceased.  Sioux  Falls.  South 
Dakota.  Claims  Court  Number  91-0230  V 

37.  Telisa  Winston,  Syracuse,  New  York, 
Claims  Court  Number  91-0231  V 

38.  DorisBuffum  on  behalf  of  Jerry  Harris. 
Deceased,  Lamar,  Colorado,-Claim.s  Court 
Number  91-0232  V 

39.  Daniel  and  Shelia  Staats  on  behalf  of 
Daniel  Matthew  Staats,  Dalton,  Georgia. 
Claims  Court  Number  91-0233  V 

40.  Cynthia  Welbon,  Fort  Worth.  Texas. 
Claims  Court  Number  91-0234  V 

41  Floren  and  Marcella  Snyder  on  behalf  of 
Cjmthia  Snyder,  Findiay.  Ohio.  Claims 
Court  Number  91-0235  V 

42.  Mary  Neuharth,  Pontiac.  Michigan. 
Claims  Court  Number  91-0236  V 
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43.  Mary  Dunkley.  Blytheville.  Arkansas. 
Claims  Court  Number  91-0237  V  . 

44.  Pamela  Lewis  op  behalf  of  Gary  L.  Lewis. 
Milford.  Delaware.  Claims  Court  Number 
91-0238  V 

45.  Pamela  Tiederaann  on  behalf  of  ScotI 
Tiederaann.  Deceased,  South  Yarmouth. 
Massachusetts.  Claims  Court  Number  91- 
0239  V 

46.  Shannon  Tibbetts  on  behalf  of  Trevor 
Tibbetts,  Rapid  City, South  Dakota.  Claims 
Court  Number  91-0240  V 

47.  Vincent  Campanile  on  behalf  of  Samuel 
Campanile.  Deceased.  Concord,  California. 
Claims  Court  Number  91-0241  V 

48.  Tyrone  and  Wanda  Hill  on  behalf  of 
Christopher  Hill,  Hawthorne,  California. 
Claims  Court  Number  91-0242  V 

49.  Joseph  and  Cjmthia  DeMatt  on  behalf  jif 
Johanna  DeMatt.  Butler.  Pennsylvania. 
Ci?inis  Court  Number  91M)243  V 

50.  Richard  Matson  on  bshalf  of  Tnicn,- 
.Matson,  Binghainton,  New  York,  Claims 
Court  Number  91-0244  V 

51.  Ernesto  Lopez  on  behalf  of  Arjan  Lopez, 
Torrance,  California.  Claims  Court  Number 
91-(»245  V 

52  Arithony  Marciano  on  behalf  of  Maria 
Mnrciano,  Clifton.  New  Jersey.  Claims 
Court  Numt)tir  91-0246  V 

53.  Robert  Francis  Vaughn  on  behalf  of 
Robert  Jcspph  Vaughii.  Johnston,  Rhode  * 
Isl.tnd.  Claim.;  Court  Number  91-0247  V 

54.  Daniel  Tschi  incr  on  behalf  of  Daniel 
Tscliein'er,  Jr.,  Cincinnati,  Ohio,  Claims      ' 
Court  Number  91-0248  V 

55.  Kimberly  Bowennan.  Tacoma. 
Washington.  Claims  Court  Number  91- 

0249  V' 

56.  l.atiedra  Johnson  on  behalf  of  Robert  Bell. 
Atlanta, Georgia.  Claims  Court  Number  91- 

0250  V 

57.  Paul  Mantwill.  Winchester, 
Massachusetts.  Claims  Court  Nmnl)er91- 
0;:51  V 

58.  Vickie  Callahan  on  behalf  of  Daniel 
Callahan,  St.  Louis,  Missouri,  Claims  Court 
Number  91-0252  V 

59.  Karl  Slivka  on  behalf  of  Alexander  Slivka. 
Erie.  Pennsylvania.  Claims  Court  Number 
91-0255  V  ' 

60  Virginia  Cagle  on  behalf  of  Jennifer  Cagle. 
Lithonia,  Georgia.  Claims  Court  Number 
91-0256  V 

61.  Christopher  Fersaei  on  behalf  of  Anthony 
Haskins,  Deceased.  Brighton.  New  York. 
Claims  Court  Number  91-0257  V 

62.  Vivian  Mitchell  on  behalf  of  Aaron 
Mitchell,. ,N,'.v  Haven.  Connecticut.  Claims 
Court  Number  91-0258  V 

63.  Luis  Larco.  BrookUn.  New  York.  Claims 
Court  .Nlumber  91-0259  V 

64.  Lori  Davey  on  behalf  of  Jamie  Patrick 
Davey.  Aberdeen ^South  Dakota.  Claims 
Court' Number  91-0260  V 

65.  Ronald  Johnston  on  behalf  of  Jesse 
Johiiston.  Deceased,  Charlotte,  North 
Carolina,  Claims  Court  Number  91-0261  V 

66.  Steve  Thumann  on  behalf  of  Michele 
Thumann,  Kingwood.  Texas,  Claims  Court 
Number  91-0262  V 

67.  Evelyn  Woodson  on  behalf  of  Frederick 
Woodson.  Richmond.  Virginia,  Claims 
Court  Number  91-0263  V 

68.  Constance  Deene  on  behalf  of  Mark 
Tonrioly,  Deceased.  Greensburg. 


Pennsylvania,  Claims  Court  Number  91- 
0264  V 

69.  Jim  Schmidt  on  behalf  of  Jennifer 
Schmidt,  Chubbuck,  Idaho,  Claims  Court 
Number  91-0265  V 

70.  Jim  Harvey  on  behalf  of  Keen  Har\'ey. 
Cresfon.  Iowa.  Claims  Court  Number  91- 
0266  V 

71.  Kathy  Brown  on  behalf  of  Nicole  BrowTi, 
Chico,  California.  Claims  Court  Number 
91-0267 V 

72.  Wanda  Murphy  on  behalf  of  Michael 
Murphy.  Huntington.  New  York.  Claims 
Court  Number  91-0268  V 

73.  William  Magewon  behalf  of  William 
Magaw,  Jr.,  Chester,  Pennsylvania.  Claims 
Court  Number  91-0269  V 

74.  Prisciila  Hall  on  behalf  of  Samantha  Hall. 
Honolulu,  Hawaii.  Claims  Court  Number 
91-0270 V 

75.  Rita  Armstrong.  Brattleboro.  Vennonl. 
Ciaims  Court  Number  91-J0271  V 

76.  Deborah  Ring  on  behalf  of  Trinity  Bums. 
Hobart.  Indiana,  Claims  Court  Number  91- 
0272  V 

77.  Ronald  Cancellieri  on  behalf  of  Joseph 
"  Cancellieri,  Spring  Valley.  New  York, 

Ciaims  Court  Number  91-0273  V 

78.  Carla  Pisko  on  behalf  of  Shari  Pi.sko. 
Flushing,  New  York.  Claims  Court  Numbui 
91-0274  V 

79  Perry  Mil'ler,  .Mt.-nphis.  Tennessee. 

Chiims  Court  Num'oer  91-0275  V 
80.  Elizabeth  Rekawik  on  behalf  of  Peler 

Rekawik.  Chicago,  Illinois.  Claims  Court 

Number91-0276V 
HI.  Barbara  E.  Lane  on  behalf  of  Barbara  Ann 

Lane,  7-anesville,  Ohio,  Claims  Court 

dumber  91-0277  V 

82  Chandrakant  Bhakta  on  behalf  of  Vivek 
Bhakta.  Deceased,  Berwyn.  Illinois.  Claims 
Court  Number  91-0278  V 

83  Mark  and  Gaeta  Copeland  on  behalf  of 
Ma.'k  Copeland.  II.  Mount  Lebanon, 
Pennsylvania,  Cihims  Court  Number  91- 
0279  V 

84.  Lorraine  Markowski  on  behalf  of  Stephen 

Markowski,  Sou'h  Ham.pton,  New  York. 

Claims  Court  Number  91-0280  V 
85  Galen  Vaa  on  behalf  of  Brianna  Vaa. 

Fargo,  North  Dakota,  Claims  Court  Numljer 

91-0281  V 

86.  Duhl  Evans  on  behalf  of  Leslie  Evans, 
Deceased.  Murray.  Kentucky.  Claims  Court 
Number  91-0282  V 

87.  Janice  Baldomino  on  behalf  of  Donovan 
Baldomino,  Ft.  Coilins.  Colorado,  Claims 
Court  Number  91-0283  V 

88.  Maria  O'Keefe  on  behalf  of  Kevin 
OKeefe,  Jr..  Washington  Township.  New 
Jersey.  Claims  Court  Number  91-0284  V 

89  Rebecca  Anaya,  Los  Angeles.  California. 

Claims  Court  Number  91-0285  V 
00.  Linda  Bieniek.  Chicago,  Illinois,  Claims 

Court  Number  91-0286  V 

91.  Theresa  Short.  Los  Angeles.  California. 
Claims  Court  Number  91-0287  V 

92.  William  Zuke.  Glendale,  California. 
Claims  Court  Number  91-6288  V 

93.  David  Kennebrew  on  behalf  of  Midiael 
Kennebrew.  Pomona.  California.  Ciaims 
Qiurt  Number  91-0289  V 

94.  Jeffrey  Hall  on  behalf  of  Megan  Hall. 
Thousand  Oaks,  California,  Claims  Court 
Number  91-0290  V 
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95.  Jacqueline  Jimenez  on  behalf  of  Nicole 
Jimenez,  Los  Angeles,  California.  Claims 
Court  Number  91-0291  V 

96.  Margaret  Pugh  on  behalf  of  Christopher 
Pugh.  Deceased,  San  Francisco,  California, 
Claims  Court  Number  91-0292  V 

97.  Jacqueline  Lane.  Frankford  Army 
Hospital,  Darmstadt,  Germany,  Claims 
Court  Number  91-0293  V 

98.  Donald  and  Mona  Massey  on  behalf  of 
Mary  Ann  .Massey,  St.  Louis,  Missouri. 
Claims  Court  Number  91-0294  V 

99.  Donald  and  Mona  .Massey  on  behalf  of 
Sipphen  Massey 'St.  Louis.  Missouri, 
Claims  Court  Number  91-0295  V 

100.  Uavid  Kautz  on  behalf  of  Amber  Kautz. 
Der  epsed.  Littleton,  Colorado.  Claims 

.    Court  Number  91-0296  V 

101.  Garry  Gates  on  behalf  of  JaneGates. 
Deceased.-Sacrarfiento.  California.  Claims 
Court  Number  91-0297  V 

102  Paula  Castles.  Woodland,  Calirbrnia. 
Claims  Court  Number  91-0298  V 

103.  Linda  Nissen,  Kansas  City.  Missouri, 
Claims  Court  Number  91-0299  V 

104.  Darrell  Weslwood  on  behalf  of  Cathi 
VVestwood.  Deceased,  Ogden.  Utah.  Claims 
Court  Number  91-0300  V 

105.  Garv  John  Huf^ile,  Sacramento, 

,  California,  Claims  Court  Number  91-0301 
'  V 

106.  C\Til  Quarterson  on  behalf  of  Jamie 
Qiiarterson,  Sharpsville,  Pennsylvania. 
Claims  Court  Number  91-0302  V 

107.  Bemie  Dclan  on  behalf  of  Michael 
Dolan.  Scran  ton.  Pennsylvania,  Claims 
Court  Number  91-0303  V 

108.  Fred  Wright  on  behalf  of  Sherri  Wright. 
Deceased,  Reno,  Nevada.  Claims  Court 
Number  91-0304  V 

109.  Adam  and  Sherri  Chavis  on  behalf  of 
Brandi  Chavis.  Randallstown,  Maryland. 
Claims  Court  Number  91-0305  V 

110.  Barbara  Shafer  on  behalf  of  Andrew 
Shafer.  Mount  Angel,  Oregon.  Claims  Court 
Number  91-0306  V 

111.  Robert  Kohl  on  behalf  of  Robert  .M.  Kohl. 
Deceased,  Lewiston,  Idaho.  Claims  Court 
Number  91-0307  V 

112.  Fred  and  Karen  Driver  on  behalf  of  Fred 
Adam  Driver.  Deceased.  Bloomington. 
Minnesota,  Claims  Court  Number  91-0308 
V 

113.  Evans  and  Elizabeth  Shelby  on  behalf  of 
Susan  Shelby,  Deceased,  Jackson, 
Mississippi,  Claims  Court  Number  91-0309 
V 

114.  Darrald  Melvin,  Jr.,  Baton  Rouge. 
Louii.ana,  Claims  Court  Number  91-0310 
V 

115.  James  Dennis  on  behalf  of  Heather 
Dennis,  Anchorage.  Alaska,  Claims  Court 
Number  91-0311  V 

116.  Samuel  Berry  on  behalf  of  Susan  Berry. 
Dereas<id,  Williamsport,  Pennsylvania. 
Claims  Court  Number  91-0312  V 

117.  Katheryn  Hrala,  Johnstown. 
Pennsylvania.  Claims  Court  Nurrjber  91- 

0313  V 

118.  Stephen  Durham.  Sr.  on  behalf  of 
_     Stephen  Durham.  Jr.,  Chester, 

Pennsylvania,  Claims  Court  Number  91-- 

0314  V 

119.  Edward  Garrett  on  behalf  of  Kelly 
Garrett.  Atlanta,  Georgia.  ClaimsCourt 
Number  91-0315  V 


120.  Daniel  Brown,  Monroeville.  Alabama, 
Claims  Court  Number  91-0316  V 

121.  Max  Steele  on  behal  f  of  Marissa  Steele, 
Salt  Lake  Cfty,  Utah,  Claims  Court  Number 
91-0317 V 

122.  Larry  and  Karen  French  on  behalf  of 
Matthew  French,  Moscow,  Idaho,  Glainis 
Court  Number  91-0318  V 

123.  Mitchell  Lobdell  on  behalf  of  jenna 
Lobdell,  Deceased,  West  Monroe.  New 
York.  Claims  Court  Number  91-0319  V 

124.  Steven  Johnston  on  behalf  of  Amie 
Johnston,  Columbia,  Maryland.  Claims 
Court  Number  91-0320  V 

125.  Clara  Briscoe  on  behalf  of  Theodore 
Briscoe,  Fort  Washington.  Mar^'land. 
Claims  Court  Number  91-0321  V 

126.  David  Swanson  on  behaltof  Jasfcn     , 
Svi/anson,  Canton. New  York,  Claims  Court 
Number  91-0322  V 

127.  Scott  Paeth  on  behalf  of  james  Paelh, 
Deceased,  Fairport,  New  York.  Claims 
Court  Number  91-0323  V 

128.  Michael  Arnold  on  behalf  of  Cjimeron 
Arnold,  Tampa.  Florida.  Claims  Court 
Number  91-0324  V 

129.  Richard  F.  Zeineron  behalf  of  Richard 
A.  Zelner,  Erie,  Pennsylvania,  Claims  Court 
Number  91-0325  V 

1 30.  Judy  Long  on  ^half  of  lohn  Long, 
Lakeport.  California.  Claims  Court  Number 
91-0326  V 

131  Donald  Schneider  on  behalf  of  Da.aa 
Schneider.  Revere,  Massachusetts,  Claims 
Court  Number  91-0327  V 

132.  Elizabeth  ReneeTeitlolf  on  behalf  of 
Elizabeth  Nicole  Teitloff.  Bowling  Green, 
Kentucky,  Claims  Court  Number  91-0328 
V 

133.  Ryan  Bennett  Smith,  Provo,  Utah, 
Claims  Court  Number  91-0329  V 

134.  Ginny  Grody,  East  Syracuse,  New  York, 
Claims  Court  Number  91-0330  V 

135.  Alicia  Albrecht  on  behalf  of  Philip 
Albrecht,  Deceased,  Portland.  Oregon, 
Claims  Court  Number  91-0331  V 

136.  Steven  M.  Starosta  on  behalf  of  Steven 
W.  Starosta,  Parma,  Ohio,  Claims  Court 
Number  91-0332  V 

137.  DeAnn  Kincy,  Dexter,  Missouri,  Claims 
Court  Number  91-0333  V 

138.  Sandy  Patterson,  Fort  Worth.  Texas, 
Claims  Court  Number  91-0334  V 

139.  Joseph  B.  Gaul  on  behalf  of  Joseph  M. 
Gaul,  Oakland,  New  Jersey,  Claims  Court 
Number  91-0335  V 

140.  Albert  Wilt,  Tampa.  Florida.  Claims 
Court  Number  91-0336  V 

141.  John  Brochowiczon  behalf  of  Ronald 
Brochowicz,  Buffalo.  New  York,  Claims 
Court  Number  91-0337  V 

142.  Michael  Cloughessy.  Cuyahoga  Falls, 
Ohio,  Claims  Court  Number  91-0338  V 

143.  Jennifer  Thompson  on  behalf  of  Terry 
Thompson.  Crescent  City,  California, 
Claims  Court  Number  91-0339  V 

144.  Meri  Melnick  on  behalf  of  Dani  Melnick. 
Encino.  California,  Claims  Court  Number 
91-0340  V 

145.  James  Ingargiola  on  behalf  of  James 
Ingargiola,  Jr..  Babylon,  New  York.  Claims 
Court  Number  91-0341  V 

.    146.  David  Terry  on  behalf  of  Stephanie 

Terry.  Deceased,  West  Palm  Beach.  Florida. 
Claims  Court  Number  91-0342  V 


147.  Brenda  Boggs  on  behalf  of  Tammy 
Boggs.  Olive  Hill,  Kentucky,  Claims  Court 
Number  91-0343  V 

148.  Jack  Yassin  on  behalf  of  Samir  Yassin. 
Tuscaloosa.  Alabama,  Claims  Court 
Number  91-0344  V 

149.  James  Bresteron  behalf  of  Joseph 
Brester,  Lafayette,  Indiana,  Claims  Court 
Number  91-0345  V 

150.  Delorns  Worrell  on  behalf  of  Michael 
Worrell,  Hinton,-  West  Virginia,  Claims 
Court  Number  91-0346  V    " 

151.  Dennis  Fabel  on  behalf  of  Christen 
Fabel,  Deceased,  Baldwin  Park,  California. 
Claims  Court  Number  91-0347  V 

152.  William  Vernia.  Sputhfield,  Mithigar,. 
Claims  Court  Number  91-0348  V 

153.  Darrel  Retzlaff  on  behalf  of  Nvette 
Retzlaff,  Enderlin,  North  Dakota.  Claims 
Court  Number  91-0349  V 

154.  Lauretta  Hyatt  on  behalf  of  Taylor  Hyatt. 
Deceased.  Sacramento,  California.  Claims 
Court  Number  91-0350  V  -^-     :. 

155.  Dave  Petrilla  on  behalf  ofMalthew 
Petrilla.  Deceased.  Akron,  Ohio.  Claims 
Court  Number  Ql-0351  V 

156.  Marie  Maly  on  behalf  of  Todd  Maly, 
Deceased,  Wahoo,  Nebraska,  Claims,  Court 
Number  91-0352  V 

157.  Molly  Phelanon  behalf  of  Charles 
Phelan.  Sante  Fe,  New  Mexico,  Claims 
Court  Number  91-0353  V 

158.  Jon  David  Toler,  Clay  City.  Illinois. 
Claims  Court  Number  91-0354  V 

159.  Barbara  Marstowon  behalf  of  Ryan 
Labbe,  Farmington,  Maine,  Claims  Court 
Number  91-0355  V 

160^  Carol  Switzer,  Bakersfield,  California. 

Claims  Court  Number  91-0356  V 
161  Sarah  SuUins  on  behalf  of  Leah  SuUins. 

Logan,  West  Virginia,  Claims  Court 

Number  91-0357  V 
1B2.  Phyllis  Snyder  on  behalf  of  Jason  D: 

Snyder,  Sellersville,  Pennsylvania,  Claims 

Court  Number  91-0358  V 

163.  Paul  Dallas,  Levittown,  Pennsylvania, 
Claims  Court.  Number  91-0359  V 

164.  William  Warhurst  on  behalf  of  William 
Warhurst,  Jr.,  Phoenix,  Arizona,  Claims 
Court  Number  91-0360  V 

165.  Ignacio  Pina  on  behalf  of  Gabriel  Pi na. 
Bakersfield,  California,  Claims  Court 
Number  91-0361  V 

166.  Carl  Elderonbehalf  of  Jolene  Elder, 
Pittsburgh,  Pennsylvania,  Claims  Court 
Number  91-0362  V 

167.  Ero  Musgrave,  Coalgate,  Oklahoma, 
Claims  Court  Number  91-0363  V 

168.  Rhonda  Small  on  behalf  of  Corey  Small. 
Lewiston,  Maine,  Claims  Court  Number 
91-0364  V 

1 69.  John  Bekisik,  Sr.  on  behalf  of  John 
Belusik,  Jr.,  Huntingdon  Valley, 
Pennsylvania.  Claims  Court  Number  91- 
0365  V 

170.  Susan  Siaron  behalf  of  Matthew 

.    Kraszewski,  Deceased,  Metuchen,  New 
Jersey,  Claims  Court  Number  91-0366  V 

171.  Sayed  Elsiah  on  behalf  of  Omar  Elsiah. 
Bridgeport,  Connecticut.  Claims  Court 
Number  91-0367  V 

172.  Mary  Ruth  Poag  Adams  on  behalf  of 
Christ^opher  Poag,  Deceased.  Osceola. 
Arkansas.  Claims  Court  Number  91-03fifi  V 

1 73.  ArKlrew'  Repas  on  behalf  of  Joseph  ■ 

.  Repas.Jr.,  Deceased,  Sharon,  Pennsylvania. 
Claims  Court  Number  91-0369  V 
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1  :\.  Roddy  Alsman  on  behalf  of  Katie 
Alsman,  Sullivan,  Indiana,  Claims  Court 
Number  91-0370  V 

175.  James  Clifford  Mashbum  on  behalf  of 
James  Michael  Mashburn.  Blue  Ridge, 
Georgia,  Claims  Court  Number  91-0371  V 

176.  Richard  Laurin  on  behalf  of  Randolph. 
Laurin,  Champlain,  New  York,  Claims 
Cfjurt  Number  91-0372  V  '      - 

177.  Danny  and  Velma  Webb  on  behalf  of 
Jaron  Webb.  Deceased,  Brenton,  West 
Virgi.-jia.  Claims  Court  Number  91-0373  V 

178  Allan  Wahlstrom  on  behalf  of  Kevin 
Wahlstrom,  Layton,  Utah.  Claims  Court 
Number  91-0374  V 

179.  William  and  Cindy  Del  Conte  on  behalf 
of  Nicholas  Del  Conte,  New  Yorl;  City.  New 
York,  Claims  Court  Number  91-0375  V 

180.  Emma  Jean  Armstrong  on  behalf  of 
Joseph  Roderick  Armstrong.  Fort  Cordon, 
Georgia,  Claims  Court  Number  91-0376  V 

181.  Jennifer  Frank,  Farmington,  Michigan, 
Claims  Court  Number  91-0377  V ' 

1 82.  Tammy  Fritz  on  behalf  of  Justin  Fritz, 
Deceased,  Hartsville,  South  Carolina, 
Claims.Court  Number  91-0378  V 

183.  Tanya  Bethel,  Silver  Spring.  Maryland, 
Claims  Court  Number  91-0379  V 

184.  NickSapharas,  Cleveland,  Ohio^  Claims 
Court  Number  91-0380  V 

185.  Michael  Matotek  on  behalf  of  Josepii 
Matotek,  Slate  College,  Pennsylvania, 
Claims  Court  Number  91-0381  V 

18G  Bradley  Stanton.  Ponca  City.  Oklahoma. 

Claims  Court  Number  91-0382  V 
187.  Rita  Manning  on  behalf  of  larren 

Manning,  Ann  Arbor.  Michigan,  Claims 

Court  Number  91-0363  V 
1  He.  Jon  Erickson  on  behalf  of  Ashley 

Erirkson.  Deceased,  Salt  Lake  City,  Utah.. 

Claims  Court  Number  91^384  V 

189.  Gerald  Fasseil  on  behalf  of.Mark  Fassell. 
Auburn,  New  York,  Claims  Court  Number 
91-0385 V 

190.  Linda  and  Bradley  Hain  on  behalf  of 
Dena  Jo  Hain,  Ponca  City,  Oklahoma, 
Claims  Court  Number  91-0386  V 

191.  Everett  Rowton  on  behalf  of  Shanda 
Rowton,  Texarkana.  Arkansas,  Claims 
Court  Number  91-0387  V 

192.  Sandra  Berry  on  behalf  of  Robert  Berry. 
Burlington.  Massachusetts,  Claims  Court 
Number  91-0388  V 

193.  Ellis  Williams  on  behalf  of  Jeanette 
Williams.  Deceased,  Miamisburg.  Ohio, 
Claims  Court  Number  91-0389  V 

194.  Irwin  Osterloh  on  behalf  of  Kathleen  M. 
Osterloh,  Coldwater.  Ohio.  Claims  Court 
Number  91-0390  V 

195.  Douglas  Lowry  on  behalf  of  Dawn 
Lowry,  Maywood,  New  Jersey,  Claims 
Court  Number  91-0391  V 

196.  L  Scott  Chamberlin  on  behalf  of  Brian 
Cliamberlin.  Portland,  Maine,  Claims  Court 
Number  91-0392  V 

197.  James  and  Janet  Moody  on  behalf  of 
Lindsay  Moody,  Savannah.  Georgia,  Claims 
Court  Number  91-0393 

198.  Mavis  Santiago,  S\Tacuse,  New  York, 
Claims  Court  Number  91-0394 

199.  Patricia  Redmond  on  behalf  of  Shawn 
Mayo,  Mineola.  New  York,  Claims  Court 
Number  91-0395 

200.  Anthony  and  Laura  Gentle  on  behalf  of 
Matthew  Gentle,  Birmiiigham,  Alabama, 
Claims  Court  Number  91-0396 


Dated:  September  6,  1994. 
Giro  V.  Suinaya. 
AdministTator. 

IFR  Doc.  94-22352  Filed  9-8-94:  8:45  am] 
BILUNG  CODE  4«6a-1S-P-M 

Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
..of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511.  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  w-as  published  in  the  Federal 
Register  on  f  riday,  August  26,  1994. 

tCaH  R -ports  Clearance  Officer  on  (410)  965— 
4142  for  copies  of  package.)' 

1-  Application  for  Benefits  Under  the 
Federi.1  Mine  Safety  and  Health  Act  of 
1977-^)960-0118.  The  information  on 
forms  SSA-47.  48.  and  49  is  used  by  the 
Social  Security  Administration  to 
determine  eligibility  for  benefits  on  a 
deceased  coal -mine  v;orker's  account. 
These  three  forms  are  used  b_y  widows. 
sun,'iving  children,  or  other  dependents 
who  may  be  entitled. 

Numhet  of  Respondents:  2.700  (900 
each  form). 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  11 
minutes. 

Estimated  Annual  Burden:  495  hours 

2.  Railroad  Employment 
Questionnaire— 096tM)078.  The 
information  on  form  SSA-671  is  used 
by  the  Social  Security  Administration  to 
coordinate  with  the  Railroad  Retirement 
Board  to  process  certain  claims  for 
Social  Security  benefits.  The 
re.spondents  are  those  claimants  who 
allege  employment  in  the  railroad 
industTA'. 

Nunwer  of  Respondents:  1 25,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  10,41 7 
hours. 

3.  Beneficiary  Recontact  Report — 
0960-NE\y.  Form  SSA-1587  will  be 
sent  by  the  Social  Security 
Administration  to  payees  who  are 
receiving  Social  Security  benefits  on 
behalf  of  an  entitled  child  aged  15-17  in 
order  to  determine  ifthat  child  has 
married.  If  so,  he  or  she  is  no  longer 
entitled.  The  respondents  will  be  such 
representative  payees. 

Number  of  Respondents:  778,100. 


Frequency  of  Response:  1. 

Average  Burden  Per  Response:  3 
minutes. 

Estimated  Annual  Burden:  38,905. 

4.  FoUowrup  Questionnaire  Re; 
-  Receipt  of  SIPEBES— 0960-NE\V.  The 
information  on  form  SSA-7005-95  Test 
will  be  used  by  the  Social  Security 
Administration  to  determine  the 
respondent's  opinion  about  receiving  an 
SS.VInitiated  Personal  Earnings  and 
Benefit  Estimate  each  year.  The 
respondents  will  be  SSA  number 
holders  who  were  previously  contacted 
in  1994, 
.    Miimber  of  Respondents:  4,500. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Re<iponse:  12 
minutes. 

Estimated  Annua!  Burden:  900  hours. 

OMB  Desk  Officer:  Laura  Olivcn. 

Written  comments  and 
recommendations  regarding  th l"--^ 
information  collections  should  ')f  sent 
directly  to  the  appropriate  O.MB  Desk 
Officer  designated  above  at  the 
following  address:  Office  of 
Management  and  Budget,  OIR.\,  New 
Executive  Office  Building.  Room  10230. 
Washington.  D.C.  20503. 

Dated:  September  1. 1994 
Charlotte  W'hitenight, 
lU  ports  Clearance  Officer,  Social  Sf;curity 
Adnuntstration. 

iFR  Doc  94-22105  Filed  9-8-94;  8:45  ami 
eilUNG  CODE  4190-2»-P 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Advisory  Council  Meetings  in 
September 

agency:  Substance  Abuse  and  Mental 
Health  Sen  ices  Administrationf 
ACTION:  Correction  of  Meeting  Notices. 

SUMMARY:  Public  njtice  was  given  in  the 
Federal  Register  on  August  5, 1994,  Vol. 
59,  No.  150,  page  40049.  that  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  {SAMHS,\) 
National  Advisory  Council  meeting  on 
September  19-20,  1994,  would  be  open 
to  the  public.  However,  this  meeting 
will  now  include  a  presentation  and 
detailed  discussion  concerning  the 
agency's  procurement  plans;  therefore,  a 
portion  of  the  meeting,  from  11:00  am. 
to  adjournment  on  September  20,  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  SAMHSA,  in 
accordance  with  5  U.S.C.  552b(c)(3)  and 
5  U.S.C.  app.  2  10(d). 

In  addition,  public  notices  were  also 
given  in  the  Federal  Register  on  August 
9, 1994  (Vol.  59.  No.  152,  page  40599); 
on  August  11, 1994  (Vol.  59.  No.  154. 
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page  41331)  and  on  August  15, 1994 
(Vol.  59,  No.  156,  page  41779)  that 
portions  of  the  Center  for  Mental  Health 
Services,  the  Center  for  Substance' 
Abuse  Treatment  and  the  Center  for 
Substance  Abuse  Prevention  National 
Advisory  Council  meetings, 
respectively,  would  have  a  closed 
session  to  review  applications  for 
Federal  assistance.  These  closed 
sessions,  as  determined  by  the 
Administrator,  SAMHSA.  in  accordance 
with  5  U.S.C.  552b(c)  (3),  (4)  and  (6)  and 
5  U.S.C.  app.  2  10(d),  will  also  now 
include  the  review  of  contract  proposals 
and  a  presentation  and  detailed 
discussion  concerning  the  Centers' 
procurement  plans. 

Dated:  September  2. 1994. 
Peggy  W.  Cockrill. 

SAMHSA  Committee  Management  Officer. 
[FR  Dw;.  94-22232  Filed  9-8-94:  8:45  am) 
BILUNC  CODE  4162-M-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-1917;  FR-3778-N-01] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  September  9,  1994. 
ADDRESSES:  For  further  information, 
contact  David  Pollack,  Department  of 
Housing  and  Urban  Development,  Room 
7262,  451  Seventh  Street  SVV.. 
Washington,  DC  20410:  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  rxumbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 


purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  thi.s 
week. 

Dated;  September  2.  1994. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

jFR  Doc.  94-22059  Filed  9-8-94,  8:45  ami 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-040-4191-03,  46-92-0002;  4-00154] 

Final  Environmental  Impact  Staten>ent 
for  ttie  Robinson  Project 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  Section  102(2)  of 
the  National  Environmental  Policy  Act, 
notice  is  given  that  the  Bureau  of  Land 
Management  (BLM)  has  prepared,  by  a 
third  party  contractor,  a  Final 
Environmental  Impact  Statement  (EIS) 
and  Record  of  Decision  (ROD)  on  the 
Robinson  Mining  Limited  Partnership's 
Robinson  Project  in  White  Pine  County, 
near  Ely,  Nevada. 

ADDRESSES:  Bureau  of  Land 
Management,  HC  33,  Box  33500,  Ely, 
NV  89301. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Netcher,  EIS  Team  Leader,  at  the  above 
BLM  Ely  District  Office  address  or 
telephone  (702)  289-4865. 

SUPPLEMENTARY  INFORMATION:  The  Final 
EIS  analyzes  the  potential 
environmental  impacts  that  would 
result  from  the  reintroduction  of  copper 
mining  in  the  Robinson  Mining  District. 
The  project  would  consist  of 
construction  and  operation  of  new  ore 
crushing  facilities,  copper  and 
molybdenum  concentrator,  mill  tailings 
disposal  facility,  gold  and  copper  heap 
leach  pads  and  ponds,  and  a  solvent 
extraction/electrowinning  (SX/EW) 
plant.  Alternatives  analyzed  were:  (1) 
Proposed  Action,  (2)  No  Action,  (3) 
Tailings  and  Waste  Rock  Disposal 
Methods,  and  (4)  Reclamation  Options. 

The  FEIS  and  ROD  have  been  mailed 
to  all  interested  individuals,  agencies, 
interested  groups  and  organizations  who 
have  participated  in  or  have  shown  an 
interest  in  this  environmental  process. 

Copies  of  the  Final  EIS  and  ROD  can 
be  obtained  from  the  above  BLM 
address. 


Dated:  .September  1.  1994. 
Ronald  B.  U'enker, 

Acting  State  Director.  S'evodti. 

jFR  Doc.  94-22227  Filed  9-8-94;'8  45  anil 

BILLING  CODE  4310-HC-P 

(OR-100-4210-07;  G4-268;  4-00151] 

Motor  Vehicle  Use  Restrictions: 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  closure  of  public  lands 

in  Douglas  County,  Oregon. 

SUMMARY:  Notice  is  served  that  the 
public  lands  acquired  through  the 
Dunning  Ranch  Land  Exchange,  and 
designated  as  the  North  Bank  Habitat 
Management  Area  of  Critical 
Environmental  Concern,  are  closed  to 
use  of  off-highway  vehicles  (OHV's). 
OHV  includes  all  types  of  motor 
vehicles.  The  area  will  remain  open  for 
hiking,  picnicking,  hunting  during 
authorized  seasons,  wildlife  watching, 
nature  study,  environmental  education, 
and  horseback  riding.  The  purpose  of 
this  closure  is  to  minimize  wildlife 
disturbance  and  habitat  degradation,    - 
and  to  protect  soil  and  water  resources 
pending  the  development  of  a 
management  plan.  The  plan  will 
address  what  uses  are  compatible  with 
management  of  the  Columbian  White- 
tailed  Deer,  which  is  a  federally  listed 
endangered  species. 

Personnel  tnat  are  exempt  from  the 
OHV  closure  include  any  Federal,  State, 
or  local  officer,  or  member  of  any 
organized  rescue  or  fire-fighting  force  in 
the  performance  of  an  official  duty. 
Existing  roads  and  trails  may  also  be 
used  under  terms  of  existing  easements 
of  record.  Additional  persons 
authorized  by  the  BLM,  Mt.  Scott  Area 
Manager,  may  be  allowed  but  must  be 
approved  in  advance  in  writing.  The 
legal  land  description  for  lands  affected 
by  this  closure,  include  all  or  portions 
of  the  following: 

Willamette  Principal  .\feridian,  Dougla.s 
County,  Oregon 

T.  25  S..  R.  4VV.,  Sees.  31.  32,  and  33. 

T.  26  S.,  R.  4  VV  ,  Sees.  4,  5.  6.  7,  8, 17,  and 

18. 
T.  25  S.,  R.  5  W.,  Sees.  35,  SE'ANE'A, 

NE'ASE'A,  and  36. 
T.  26  S.,  R.  5  W.,  Sec.  1,  2,  S'-*:SEV4, 11712. 

13,  and  14.  - 
Containing  approximately  6,181  acres. 

EFFECTIVE  DATE:  The  closure  will 

become  effective  September  15, 1994, 

and  will  remain  in  effect  until  further 

notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 

Schaefer,  Area  Manager,  Mt  Scott 


Resource  Area,  777  NW  Garden  Valley 
Blvd.,  Roseburg,  Oregon  97470,  (503) 
440-4930. 

SUPPLEMENTARY  INFORMATION:  Maps 
showing  the  above  described  area  are 
available  at  the  BLM's  Roseburg  District 
Office  for  public  review.  The  public 
lands  and  roads  closed  under  this  order 
will  be  posted  with  signs  at  points  of 
access.  This  closure  is  consistent  with 
the  amended  North  Umpqua 
Management  Framework  Plan,  which     ■ 
designated  the  area  described  as  closed 
to  OHV  use. 

The  authority  for  closure  of  public 
land  is  found  in  43  CFR  part  8340, 
subpart  8341,  43  CFR  part  8360,  subpart 
8364.1.  Any  person  who  violates  or  fails 
to  comply  with  this  closure  is  subject  to 
arrest,  conviction,  and  punishment 
pursuant  to  appropriate  laws  and 
regulations.  Such  punishment  may  be  a 
fine  of  not  more  than  $1 ,000  or 
imprisonment  for  not  longer  than  12 
months,  or  both.      ' 

Dated:  September  1,  19«4. 
Glenn  W.  Lahti,  - 

Acting  Area  Manager 

IFR  Doc.  W-22322  Filed  9-8-94:  8:45  am) 

BILLING  CODE  4S10-33-P 


lOR  51166;  OR-080-04-4212-05:  G4-279] 
Realty  Action;  Proposed  Direct  Sale 

Date:  August  31.  1994. 

The  following  described  public  land 
has  been  examined  and  determined  to 
be  suitable  for  transfer  out  of  Federal 
ownership  by  direct  sale  under  the 
authority  of  Sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (90  Stat.  2750; 
43  U.S.C.  1713  and  90  Stat.  2757;  43 
U.S.C.  1719),  at  not  less  than  the 
appraised  fair  market  ralue: 

Willanieffe  Meridian,  Oregon, 

T4S..  R.  4E.,  -        . 

sec.  11,  Lot  5.  ' 

The  above-described  parcel  contains 
0.43  acre  in  Clackamas  County. 

The  parcel  will  not  be  offered  for  sale 
until  at  least  60  days  after  publication 
of  this  notice  in  the  Federal  Register. 
The  fair  market  value  of  the  parcel  has 
not  yet  been  determined.  Anyone 
interested  in  knowing  the  values  may 
request  this  information  from  the 
address  shown  below. 

The  above-described  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above- 
cited  statute,  for  270  days  or  until  title 
transfer  is  completed  or  the  segregation" 
is  terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 


The  parcel  is  difficult  and 
uneconomic  to  manage  as  part  of  the 
public  lands  and  is  not  suitable  for 
management  by  another  Federal 
department  or  agency.  No  significant 
resource  values  will  be  affected  by  this 
transfer.  Because  of  the  parcel's 
relatively  small  size  and  improvements 
inadvertently  constructed  on  the  parcel 
by  the  adjoining  landowner,  its  best  use 
is  to  merge  it  with  the  adjoining 
ownership.  The  sale  is  consistent  with 
the  Eastside  Management  Framework 
Plan  and  the  public  interest  will  be 
served  by  offering  this  parcel  for  sale. 

The  parcel  is  being  offered  only  to 
Peter  Boden  (fee  owner  of  Tax  Lot  600, 
Map  4  4E  11).  Use  of  the  direct  sale 
procedures  authorized  under  43  CFR 
2711.3-3,  will  avoid  an  inappropriate 
land  oivnership  pattern  and  would 

recognize  equities  of  the  individual 
invx)lved. 

The  terms,  conditions,  and 
reservations  applicable  to  the  sale  are  as 
follows:  '  -  ,  ^  .  . 

1.  Peter^oden  will  be  required  to 
submit  adeposit  of  either  cash,  bank 
draff;  money  order,  or  any  combination 
thereof  for  not  less  than  the  appraised 
value  of  the  parcel  to  be  sold. 

2.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  A-bid  will  also  constitute  an 
application  for  conveyance  of  the 
mineral  estate,  in  accordance  with 
Section  209  of  Uie  Federal  Land  Policy 
and  Management  Act.  Peter  Boden  must 
include  with  his  bid  a  nonrefundable 
S50.00  filing  fee  for  the  conveyance  of 
the  mineral  estate. 

3.  The  conveyance  document  will. be 
subject  to: 

a.  Rights'of-vvay  for  ditches  or  canals 
will  be  reserved  to  the  United  States 
under  43  U.S.C.  945. 

b.  Right-of-Way  OR  49209  Cascade 
Utilities  buried  telephone  cable)  and  OR 
50235  (Portland  General  Electric 
Company  buried  electric  cable). 

c.  All  valid  existing  rights  and 
reservations  of  record. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Office,  1717  Fabry  Road  SE, 
Salem,  Oregon  97306. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Clackamas  Area 
Manager,  Salem  District  Office,  at  the 
above  address.  Any  adverse  comments 
will  be  reviewed  by  the  Salem  District 
Manager,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 


determination  of  the  Department  of  the 

Interior.     . 

Paul  leske. 

Acting  Clackamas  Area  Manager. 

IFR  Doc.  94-22324  Filed  9-8-94;  8:45  ami 

BILLING  CODE  431&-33-M 


IUT-942-04-5700-11;  UTU-69262) 

Realty  Actipn;  Noncompetitive  (Direct) 
Sale  of  Public  Land  in  Grand  Countv 
UT 

AGENCY:  Bureau  of-Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action.  UTU- 
69262,  Noncompetitive  (Direct^  Sale  of 
public  land  in  Grand  Countv.  Utah. 

SUMMARY:  Notice  is  given  that  the 
following  described  parcel  of  public 
land  has  been  examined,  and  through 
the  development  of  local  land-use 
planning  decisions,  based  upon  public 
input,  resource  considerations, 
regulations,  and  Bureau  policies,  the 
parcel  has  been  found  suitable  for 
di-^osal  by  sale  pursuant  to  Section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  (90 
Stat.  2750;  43  U.S.C.  1713)  using 
-noncompetitive  (direct)  sale  procedures 
(43  CFR  .^711.3-3): 

Salt  Lake  Meridian.  Utah 

t.  21S..  R.20E.. 
Scctiun  21.  Sly'2\El/4NEl/4. 

The  above  described  land  aggregates 
20.00  acres  jnore  or  less. 

The  parcel  isdiffieull  and 
uneconomic  to  manage  as  part  of  the 
public  lands,  is  not  needed  for  any 
resource  programs,  and  is  not  suitable 
for  management  by  the  Bureau  or  any 
other  Federal  department  or  agencv.  The 
parcel  (LTL'-69262)  is  being  offered  as 
a  noncompetitive  (direct)  sale  in 
accordance  vviUi  43  CFR  2711. .3-3  to  the 
Grand  County  Solid  Waste  Management 
Special  Service  District  No.  1 
(GCSVVMSSDsi)  for  a  disposal  site/drop 
bo.\  facilitv. 

The  land  will  not  be  offered  for  sale 
until  at  least  sixty  (60)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  sale  will  be  at  no  less  than 
the  appraised  fair  market  value  of 
S4.000.00. 

Publication  of  this  notice  in  the 
Federal  Register  constitutes  notice  to 
the  grazing  permittee's.  The  Nature 
Conservancy  and  J.  Golden  Bair,  that 
their  grazing  leases  are  directly  effected 
by  this  action.  Specifically,  the  subject 
lands  are  presently  used  for  livestock 
and  sheep  grazing,  involving  the  Cisco 
Allotment— #  05885.  The  Nature 
Conservancy  (Grazing  Record  # 
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436309— cattle)  and  J.  Golden  Bair 
(Grazing  Record  #  436302— sheep)  both 
hold  the  grazing  privileges  for  the  20.00 
acre  parcel.  The  estimated  permitted 
grazing  capacity  of  these  lands  is  1-2 
AUMs,  however,  there  would  be  no 
reduction  in  the  grazing  permittee's 
grazing  preference  as  a  result  of  this 
action.  The  land  (acreage)  will  have  to 
be  excluded  from  the  allotment  effective 
upon  issuance  of  the  patent.  There  are 
no  authorized  range  improvements  on 
the  subject  lands. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land  from  the  operation  of  the  public 
land  laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent,  or  two  hundred 
seventy  (270)  days  from  the  date  of  the 
publication,  whichever  occurs  first. 

The  Tenns  and  Conditions  Applicable 
to  the  Sales  Are: 

1.  All  minerals,  including  oil  and  gas, 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine  and  remove  the  minerals. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  (Act  of 
August  30, 1890.  26  Stat,  391;  43  U.S.C. 
945). 

3.  The  sale  of  land  will  be  subject  to 
all  valid  existing  rights,  reservations, 
and  privileges  of  record.  Existing  rights, 
reservations,  and  privileges  of  record 
include,  but  are  not  limited  to:  Federal 
Oil  and  Gas  Lease,  Serial  Number  UTU- 
55509,  to  Mr.  Arch  W.  Deuel. 

Sale  Procedures:  The  buyer  will  be 
required  to  submit  the  fair  market  value 
of  the  property  on  the  date  of  the  sale. 
The  land  will  be  offered  for  sale  at  the 
Grand  Resource  Area  Office.  If  the  lands 
are  not  sold  on  the  sale  date,  they  will 
remain  for  sale  over-the-counter  until 
sold  or  withdrawn  from  the  market. 
Over-the-counter  bidder  qualifications 
are  noted  below. 

Bidder  Qualifications:  Bidder  must  be 
U.S.  citizens  18  years  of  age  or  over,  a 
State  or  State  instrumentality  authorized 
to  hold  property;  a  corporation  . 
authorized  to  hold  property;  or  a 
corporation  authorized  to  own  real 
estate  in  the  State  of  Utah. 

Bid  Standards:  The  ELM  reserves  the 
right  to  accept  or  reject  any  and  all 
offers  or  withdraw  the  land  from  sale  if, 
in  the  opinion  of  the  Authorized  Officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  Section  203(g)  of 
FLPMA  or  other  applicable  laws. 

Comments:  On  or  before  October  24, 
1994,  interested  parties  may  submit 
comments  to  the  Moab  District  Manager, 
Bureau  of  Land  Management,  P.O.  Box 
970.  Moab,  Utah  84532.  Objections  will 
be  reviewed  by  the  Utah  Stale  Director 


who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
SUPPI.EMENTARY  INFOAMATION: 
Additional  information  concerning  the 
lands' and  the  terms  and  conditions  of 
the  sale  may  be  obtained  from  Mary  von 
Koch,  Area  Realty  Specialist,  Grand 
Resource  Area,  885  South  Sand  Flats 
Road,  Moab,  Utah  84532,  (801)  259- 
8193,  or  from  Brad  Groesbeck.  District 
Realty  Specialist.  Moab  District  Office, 
82  East  Dogwood  Drive,  P.O.  Box  970, 
Moab,  Utah  84532,  (801)  259-6111. 

Dated:  August  30. 1994. 
WilliaiB  C  Stringer, 

Acting  District  Manager. 

[FR  Doc  94-22325  Filed  9-6-04;  8:45  am) 
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[WY-040-31 10-04-10-K0071 
Realty  Action;  Wyoming 

agency:  Bvtreau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  evaluate  an 

exchange  proposal  and  possible 

amendment  of  the  Salt  Wells  (Green 

River)  Management  Framework  Plan; 

Sweetwater  County,  Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  has  received  an  exchange 
proposal  from  the  State  o(  Wyoming  to 
exchange  1,280  acres  of  ^fate  of 
Wyoming  mineral  estate  located  inside 
the  Devils  Playground/Twin  Buttes 
Wilderness  Study  Area  and  640  acres  of 
State  of  Wyoming  mineral  estate  located 
outside  the  Devil's  Playground/Twin 
Buttes  Wilderness  Study  Area,  for  some 
portion  of  3,200  acres  of  Federal  land 
administered  by  the  Bureau  of  Land 
Management.  The  following  described 
public  lands  located  in  Sweetwater 
County,  are  being  considered  for 
exchange  to  the  State  of  Wyoming  under 
the  authority  of  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1716). 
Selected  Public  Lands: 

Sixth  Principal  Meridian 

T.  14  N..  R.  now.. 

Sec.  15,  all; 

Sec.  17,  all; 

Sec.  20,  all; 

Sec.  21.  all; 

Sec.  22.  all. 

The  above  land  contains  3.200  acres. 

Some  of  the  lands  described  above  may  be 
deleted  &om  consideration  to  eliminate 
possible  conflicts  that  could  arise  during 
processing  or  to  achieve  equal  values 
between  the  offered  and  selected  lands  io  the 
exchange. 


In  exchange,,  the  United  States  proposes  to 
acquire  the  following  land  from  the  State  of 
Wyoming: 

T.  13  N.,  R.  109  W.,  secl6,  all.. 
T.  14  N.,  R.  109  W..  sec.  18,  all. 
T.  14  N.,  R.  110  W.,  sec.  36,  alL 

The  almve  land  aggregates  1,920  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bill  LeBarron,  Area  Manager,  Green 
River  Resource  Area,  1993  Dewar  Drive, 
Rock  Springs,  Wyoming  82901, 307- 
362-6422. 

SUPPLEMENTARY  INFORMATION:  The 
exchange  is  proposed  to  facilitate  more 
effective  pubhc  land  management  by 
consolidating  Federal  ownership  within 
the  Devils  Playground/Twin  Buttes  . 
Wilderness  Study  Area  in  order  to 
preserve  the  wilderness  values.  The 
proposed  exchange  would  be  on  an 
equal  value  basis.  Commercial 
development  of  the  State  inholdings  in 
the  Devils  Playground/Twin  Buttes 
Study  Area  would  conflict  with  a 
wilderness  designation  and  a  wilderness 
designation  would  limit  the  commercial 
or  economic  utility  of  the  State  land 
inholdings  to  the  State.  Evaluation  of 
this  proposal  may  result  in  an 
amendment  to  the  BLM  Salt  Wells 
(Green  River)  Management  Framework 
Plan. 

Information  and  scoping  mail-out 
packets  for  the  proposed  exchange. 
Environmental  Analysis  (EA),  and 
possible  Amendment  of  the  Salt  Wells 
(Green  River)  Management  Framework 
Plan,  may  be  obtained  by  calling  or 
writing  the  Green  River  Resource  Area 
Office  at  the  alx)ve  address.  Scoping 
comments  should  also  be  sent  to  this 
address. 

The  publication  of  this  notice 
segregates  the  Federal  land  described 
above  from  settlement,  sale,  location, 
and  entry  under  the  public  land  laws, 
including  the  mining  laws,  but  not  from 
exchange  pursuant  to  section  206(b)  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976.  The 
segregative  effect  shall  terminate  upon 
issuance  of  patent,  upon  publication  in 
the  Federal  Register  of  a  termination  of 
the  segregation,  or  two  (2)  years  from 
the  date  of  this  notice,  whichever  occurs 
first. 

For  a  period  ofthirty  (30)  days  from 
the  date  of  issuance  of  this  notice, 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management, 
Rock  Springs  District  Manager,  Highway 
191  North,  Rock  Springs,  Wyoming 
82902. 

William  W.  LeBarron, 
Area  Manager. 

[FR  Doc  94-22323  Filed  9-8-94;  8:45  am) 
BILLMQ  COOE  4310-22-M 


[CO-042-94-4730-02] 

Colorado:  Filing  of  Plats  of  Survey 

August  29,  1994. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
•  the  Colorado  State  Office,  Bureau  of 
Land  Management.  Lakewood. 
Colorado,  effective  10:00  am..  August 
29. 1994. 

The  plat  (in  5  sheets),  representing  the 
corrective  dependent  resurvey  and 
dependent  resurvey  of  a  portion  of  the 
Eighth  Standard  Parallel  North  (south 
boundary),  a  portion  of  the  east  and 
west  boundaries,  and  a  portion  of  the 
subdivisional  lines,  and  a  portion  of  the 
subdivision  of  certain  sections,  T.  33  N.. 
R.  12  W.,  New  Mexico  Principal 
Meridian.  Colorado,  Group  No.  984.  was 
accepted  August  4, 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Reclamation  and  the  Bureau 
of  Indian  Affairs. 

The  plat  representing  the  dependent 
resurvey  of  the  subdivisional  line 
between  sections  32  and  33,  T.  5  S.,  R. 
103  W..  Sixth  Principal  Meridian. 
Colorado,  Group  No.  1028,  was  accepted 
August  2,  1994. 

The  supplemental  plat,  creating  lot  96 
in  the  SE'ANE'A  and  lots  97  and  98  in 
the  NEV4SEV4  of  section  6.  T.  1  No..  R. 
71  W.,  Sixth  Principal  Meridian. 
Colorado,  was  accepted  August  4. 1994. 

The  supplemental  plat,  creating  new 
lot  9  in  the  SVzNE'/j  of  section  32.  T.  1 
S..  R.  73  W..  Sixth  Principal  Meridian. 
Colorado,  was  accepted  August  4.  1994. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west  and 
north  boundaries,  subdivisional  lines, 
and  subdivision  of  section  6  and  7.  and 
the  subdivision  of  sections  6  and  7.  T. 
10  N..  R.  76  W..  Sixth  Principal 
Meridian.  Colorado.  Group  No.  1005, 
was  accepted  August  2,  1994. 

This  sur\ey  was  e.xecuted  to  meet 
certain  administrative  needs  of  the  U;S. 
Fore-st  Service. 

All  inquiries  about  this  land  should 
be  sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215. 
Darryl  A.  Wilson. 

Acting  Chief.  Cadastral  Surveyor  for 
Colorado. 

(FR  Doc.  94-22326  Filed  9-8-94;  8:45  ami 
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Bureau  of  Mines 

Intormation  Collection  sutHnitted  to  the 
Office  of  Management  and  Budget  for 
Review  under  the  Papervvork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
-  submitted  to  the  office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1032- 
0024),  Washington.  D.C.  20503. 
telephone  202395-7340. 

Title:  Blast  Furnace  and  Steel  Furnace 
Report. 

OMB  approval  number:  1032-0024. 

Abstract:  Respondents  supply  the 
Bureau  of  Mines  with  domestic 
production,  shipments,  and  stocks  of 
pig  iron  and  agglomerates.  This 
information  will  be  published  as  an 
Annual  Report  and  in  Mineral 
Commodity  Summaries  for  use  by 
Government  agencies,  industry,  and 
the  general  public. 

Bureau  form  number:  6-1067-A. 

Frequency:  Annual. 

Description  of  respondents:  Operations 
that  produce  pig  iron. 

Annual  Responses:  25. 

Annual  burden  hours:  87.5. 

Bureau  clearance  officer:  Alice  J. 
Wissman  (202)  501-9569. 
Dated:  August  10. 1994. 

Hermann  Enzer, 

Acting  Director,  Bureau  of. Mines. 

(FR  Doc.  94-22327  Filed  9-8-94;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  332-356] 

President's  List  of  Articles  Which  May 
Be  Designated  or  Modified  as  Eligible 
Articles  for  Purposes  of  the  U.S. 
Generalized  System  of  Preferences 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation. 

SUMMARY:  Following  receipt  on  August 
16,  1994.  of  a  request  from  the  United 
States  Trade  Representative  (USTR)  for 
advice  pursuant  to  section  332(g)  of  the 


Tariff  Act  of  1930  (19  U.S.C.  1332(g)) 
and  in  accordance  with  section  504(c)(3) 
of  the  Trade  Act  of  1974  (19  U.S.C. 
2464(c)(3)).  the  Commission  instituted 
investigation  No.  332-356  under  section 
332(g)  of  the  Tariff  Act  of  1930  to 
provide  advice  on  whether  any  industry 
in  the  United  States  is  likely  to  be 
adversely  affected  by  a  waiver  of  the 
competitive  need  fimits  that  are  set  forth 
in  section  504(c)(1)  of  the  Trade  Act  of 
1974  (19  U.S.C'  2464(c)(1))  for  Thailand 
with  respect  to  the  articles  in 
subheadings  6702.90.65.  7113.11.20. 
7113.19.50.  and  9403.60.80  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).' 

As  requested  by  USTR,  the 
Commission  will  seek  to  provide  its 
advice  not  later  than  November  23. 
1994. 

EFFECTIVE  DATE:  September  2.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

(1)  For  general  information  contact 
Ms.  Josephine  Spalding-Masgarha. 
Office  of  Industries,  Minerals,  Metals, 
and  Miscellaneous  Manufacturers 
Division,  at  (202)  205-3498. 

(2)  For  information  on  legal  aspects  of 
the  investigation  contact  Mr.  William 
Gearhart.  Office  of  the  General  Counsel, 
at  (202)205-3091. 

BACKGROUND:  The  letter  from  the  USTR 
provided  the  following  by  way  of 
background: 

In  1989.  Thailand  lost  some  benefits 
under  the  Generalized  System  of 
Preferences  (GSP)  after  the  President 
determined  that  Thailand  does  not 
provide  adequate  and  effective 
intellectual  property  rights  (IPR) 
protection.  On  August  12. 1994  the    ■ 
Trade  Policy  Staff  Committee  initiated  a 
review  process  to  consider  whether  any 
of  the  benefits  lost  by  Thailand  in  1989 
should  be  restored  because  of  Thai 
progress  on  IPR  protection. 

In  order  to  restore  certain  of  the  lost 
GSP  benefits  to  Thailand,  the  President 
would  have  to  grant  Thailand  a  waiver 
of  the  so-called  competitive  need  limits 
under  section  504(c)(3)  of  the  Trade  Act 
of  1974  (19  U.S.C.  2464(c)(3j).  Section 
504(c)(3)  requires  the  President  to 
receive  economic  advice  from  the 
International  Trade  Commission  prior  to 
granting  a  waiver  of  the  competitive 
need  limits. 

WRITTEN  SUBMISSIONS:  Interested  persons 
are  invited  to  submit  written  statements 
concerning  the  investigation.  Written 
statements  should  be  received  by  the 
close  of  business  on  September  28. 
1994.  Commercial  or  financial 
information  which  a  submitter  desires 


'  See  USTR  Federal  Register  notice  of  .\iigust  12. 
1994  (59  FR  41594)  for  article  description. 
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the  Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
conRdential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street,  SW., 
Washington.  D.C.  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

Issued:  September  6, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  94-22393  Filed  9-8-94;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Salem  Harbour 
Associates,  et  al.  Civil  Action  No.  92- 
0540  was  lodged  on  August  26, 1994, 
writh  the  United  States  District  Court  for 
the  Eastern  District  of  Pennsylvania. 
The  consent  decree  settles  an  action 
brought  far  violations  of  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  ("NESHAP")  promulgated  for 
asbestos  pursuant  to  Sections  112  and 
1 14  of  the  Clean  Air  Act  (the  "Act"),  42 
U.S.C.  7412  and  7414.  41  CFR  Part  61, 
Subpart  M.  The  Amended  Complaint 
alleges  that  the  defendants  removed 
friable  asbestos  roofing  materials 
without  complying  with  the  asbestos 
NESHAP  regulations,  in  violation  of  the 
Act.  Pursuant  to  the  consent  decree, 
defendants  have  agreed  to  pay  a  civil 
penalty  of  $85,000.00  and  to  comply 
with  the  asbestos  NESHAP,  provide 
proper  training  for  inspectors, 
supervisors,  and  workers,  and  provide 
access  to  EPA  for  inspections. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 


of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Salem 
Harbour  Associates,  et  al.,  DOJ  #  90-5- 
2-1-1715. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  633  U.S.  Post  Office 
and  Courthouse,  Pittsburgh,  PA  15219; 
and  at  the  Consent  Decree  Library',  1120 
G  Street.  NW.  4th  Floor,  Washington. 
DC  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW,  4th  Floor,  Washington.  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $8.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  94-22332  Filed  9-8-94;  8:45  ami 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  26, 1994,  a  proposed 
Consent  Decree  in  United  States  v. 
Elinco  Associates,  L.P.,  Civil  No. 
3:94CV1230,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Connecticut  to  resolve  this 
matter.  The  proposed  Consent  Decree 
concerns  the  response  to  the  existence 
of  hazardous  substances  at  the  Kellogg 
Deering  Well  Field  Site  located  in 
Norwalk,  Connecticut  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act.  as  amended. 

Under  the  terms  of  the  Consent 
Decree,  Elinco  Associates  and  Cofat  and 
Partners  will  reimburse  the  United 
States  $255,000  for  costs  incurred  for 
the  first  and  second  operable  units  at 
the  Site  up  to  October  12, 1993.  In 
addition,  if  Elinco  sells  the  portion  of 
the  Site  property  that  it  owns,  it  will 
pay  to  the  United  States  a  portion  of 
proceeds  remaining,  if  any,  after 
payment  of  an  existing  mortgage.  The 
settlers  also  will  pay  a  civil  penalty  of 
S30.000  for  their  failure  to  comply  with 
a  Unilateral  Administrative  Order 
issued  to  them  by  the  Environmental 
Protection  Agency  requiring  them  to 
undertake  response  actions  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
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relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  Ben 
Franklin  Station,  Washington,  D.C. 
20044,  and  should  refer  to  United  States 
v.  Elinco  Associates,  L.P.,  D.J.  Ref  90- 
11-2-582B. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  1  Office  of  the 
Environmental  Protection  Agency,  Onn 
Congress  Street,  Boston,  Massachusetts. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
1120  G  Street  NW..  4th  Floor. 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Document  Center.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $8.75  (25  cents  per  page 
reproduction  cost)  made  payable  to 
Consent  Decree  Library. 
Joel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  .\atural  Resources 
Division. 

[FR  Doc.  94-22330  Filed  9-8-94:  8:45  am) 
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Notice  of  Lodging  of  Amended 
Consent  Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
poUcy;  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  amended  consent 
decree  in  United  States  v.  Reicbhold 
Chemical  Co.,  et  al..  Civil  Action  No.  H- 
89-0010(W).  was  lodged  on  August  24, 
1994  with  the  United  States  District 
Court  for  the  Southern  District  of 
Mississippi,  Hattiesburg  Division.  This 
amended  consent  decree  addresses 
groundwater  contamination  at  a  certain 
portion  of  the  Newsome  Brothers 
Superfund  Site  that  was  discovered 
during  remedial  action  being  performed 
under  the  consent  decree  which  was 
entered  on  July  25, 1990.  This 
contamination  either  did  not  exist  or 
was  imdetected  when  the  consent 
decree  was  entered  on  July  25, 1990. 
Pursuant  to  the  amendment,  Reichhold 
will  undertake  the  remedial 
investigation  and  feasibility  study  ("Rl/ 
FS  ■)  to  determine  the  extent  of  the 
groundwater  contamination  and 
alternatives  for  remediation.  After  the 
RI/FS  process  is  completed,  Reichhold 
and  EPA  will  negotiate  a  remedial 
design  and  remedial  action  ("RD/FL\  ") 
plan  for  remediating  the  groundwater 


contamination.  The  consent  decree 
entered  on  July  25, 1990,  except  for 
changes  to  address  the  newly 
discovered  groundwater  contamination, 
remains  essentially  unchanged. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fi'om  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Reichhold  Chemical  Co.,  et  al. 
(Newsome  Bros.  Superfund  Site),  DOJ 
Ref.  #90-11-3-378. 
The  proposed  consent  decree  may  be 
.  examined  at  the  office  of  the  United 
States  Attorney,  701  Main  Street,  room 
208,  Hattiesbxu^,  Mississippi  39401;  the 
Region  IV  Office  of  the  Environmental 
Protection  Agency,  345  Courtland 
Street.  NE,  Atlanta,  Georgia  30365;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  NW,  4th  Floor,  Washington,  DC 
2005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street 
NW,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  ajnount  of  $4.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Jokn  C.  Cruden, 

Chief  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Divison. 
[FR  Doc.  94-22331  Filed  »-8-94;  8:45  am) 
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[AAG/A  Order  No.  93-94] 

Privacy  Act  of  1974;  Notice  of  New 
System  of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Justice  Management  Division, 
Department  of  Justice,  proposes  to 
establish  a  new  system  of  records 
entitled  "Office  of  General  Counsel 
(OGC)  Correspondence  and  Advice 
Tracking  System  (CATS)." 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  routine  uses  of  a  system  of  records. 
The  Office  of  Management  and  Budget 
(0M3),  which  has  oversight 
responsibility  under  the  Act,  requires 
that  it  have  40-days  in  which  to  review 
the  system. 

Therefore,  please  submit  any 
comments  by  October  11, 1994.  The 
public,  OMB,  and  the  Congress  are 


invited  to  send  written  comments  to 
Richard  P.  Theis,  Esq.,  Office  of  General 
Counsel,  Justice  Management  EKvision, 
Department  of  Justice,  Washington,  D.C. 
20530  (Room  6313,  Main  Building). 

In  accordance  with  5  U.S.C  552a(r), 
the  Department  of  Justice  has  provided 
a  report  on  the  proposed  system  to  OMB 
and  the  Congress. 

Dated:  August  18, 1994. 
S(eph«i  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

Justice/JMD-On 

SYSTEM  NAME: 

"Office  of  General  Counsel  (OGC) 
Correspondence  and  Advice  Tracking 
System  (CATS). 

SYSTEM  LOCATION: 

United  States  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Office  of  General  Counsel  (OGC),  Main 
Building,  Washington,  D.C  20530. 

CATEGORIES  OF  IND(VK>UALS  COVERED  BY  THE 
SYSTEM: 

Individual(s)  who  have  written  to 
OGC;  litigants  in  actions  involving  the 
Justice  Management  Division; 
individuals  requesting,  through  their 
congressional  representatives, 
information  about  matters  pertaining  to 
JMD;  contractors  doing  business  wi^ 
JMD;  individuals  corresponding  with 
DOJ  on  matters  related  to  the 
Newspaper  Preservation  Act;  and 
individuals  who  are  specifically 
identified  in  the  subject  matter  heading 
of  the  correspondence/requests  for   ' 
advice  received  by  OGC. 

CATEGORIES  Of  RECORDS  M  THE  SYSTHT 

Generally,  OGC  receives  requests  for 
legal  assistance  and  provides  legal 
advice.  In  addition,  OGC  conducts  legal 
sufficiency  reviews;  responds  to  public 
and  congressional  inquiries;  reviews 
financial  disclosure  forms;  conducts 
administrative  litigation;  and  prepares 
legal  guidance  on  a  variety  of  subjects 
and  serves  as  clerk  to  the  Assistant 
Attorney  General  for  Administration  on 
matters  relating  to  the  Newspaper 
Preservation  Act.  Also.  OGC  receives 
and  reviews  summonses  and  complaints 
and  determmes  whether  a  suit  names 
the  Attorney  General  in  an  individual 
capacity. 

Documents  received  that  initiate,  or 
respond,  to  requests  for  OGC  assistance, 
become  the  subject  of  reports  that  OGC 
stores  electronically  in  the  system.  Each 
report  contains  a  number  of  identifiers, 
(i.e.,  fields  of  data),  that,  when  queried 
by  name  or  title  (e.g.,  name  of 
correspondent,  control  number,  record 
date,  name  of  staff  assigned  to  a  record. 


record  type  (e.g.,  letter,  memorandum, 
pleading,  etc)),  allows  the  user  to 
search  information  stored  in  the  system, 
and  to  determine  the  status  of 
assignments  within  OGC.  OGC  creates  a 
report  for  most  correspcmdence 
received. 

AUTHORfTY  FOR  MAINTENANCE  OF  T«E  SYSTEM: 

5  U.S.C.  §301. 

PURPOSE  OF  THE  SYSTEM: 

The  Correspondence  and  Advice 
Tracking  System  provides  OGC  with  the 
capability  to  control  and  track  most  of 
the  correspondence  and  requests  for 
assistance.  The  electronic  p>rogramming 
allows  OGC  staff  to  search  quickly 
through  CATS  and  ascertain  a  variety  of 
information  about  the  records.  For 
example,  OGC  staff  can  direct  CATS  to 
search  a  specific  field  of  data 
maintained  about  a  record,  and  identihr 
the  OGC  staff  member  assigned  to  the 
matter,  or  ascertain  the  date  upon  which 
an  OGC  staff  member  must  take  an 
action  with  respect  to  the  record  matter. 
Similarly,  a  CATS  search  can  reveal  if 
a  matter  in  the  OGC  assignment 
inventory  has  been  completed,  or  has 
left  the  office  for  review  by  another 
Department  of  Justice  component.  OGC 
staff  using  CATS  can  insure  timely 
responses  to  requests  for  legal  advice; 
eliminate  the  need  of  duplicative  efforts 
on  similar  issues;  and  use  it  as  a 
management  tool  in  allocating  resources 
among  OGC  staff  and  evaluating  the 
performance  of  individuals  assigned  to 
matters;  and/or  take  any  other  action 
required.  Information  maintained  that 
comes  ^ithin  the  coverage  of  the 
Privacy  Act,  will  be  provided  by  the 
individual  under  most  circumstances. 
For  example,  when  a  person  files  suit 
against  the  Attorney  General,  OGC  will 
create  a  report  in  CATS  to  acknowledge 
the  receipt  of  the  suit,  and  include  in 
the  report  the  name  of  the  plaintiff. 

ROUTINE  USES  OF  RBCOROS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USEPS  AND 
PURPOSE  OF  SUCH  USES: 

Use  of  CATS  is  limited  to  OGC  staff, 
and  DOJ  officials  who  need  access  to 
perform  official  duties.  OGC  staff  uses 
the  records  in  CATS,  primarily,  for 
managing  the  flow  of  woric  within  OGC; 
secondarily,  for  tracking  the  movement 
of  documents  between  offices  within 
DOJ;  and,  thirdly,  to  assist  in  the 
evaluation  of  OGC  employee 
performance.  OGC  would  not  disclose 
relevant  information  wh«i  using  the 
records  in  these  ways  because  only 
those  whose  duties  require  access  c^tain 
disclosure.  OGC  may  disclose  relevant 
information  from  this  system  as  follows: 

(a)  To  other  Federal  agencies,  or  to 
State  and  local  govenunents  where  the 
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record(s)  concerns  a  matter  which  is 
also  within  the  jurisdiction  of  such 
agency,  or  of  which  such  agency  may 
otherwise  have  a  responsibility  and  only 
if  such  disclosure  is  appropriate  to 
assure  complete  action  on  the  matter. 

(b)  To  individuals,  information  about 
the  date  and  circiunstances  of  service  of 
process  on  the  Attorney  General  where 
disclosure  is  deemed  necessary  to 
evidence  the  filing  of  such  a  suit. 

(c)  In  a  proceeding  before  a  court  or 
administrative  body  before  which  DO] 
appears  and  when  such  records  are 
determined  by  DOJ.  or  the  adjudicator, 
to  be  arguably  relevant  to  the 
proceeding. 

(d)  To  a  Member  of  Congress,  or  staff 
of  a  member  acting  upon  the  member's 
behalf,  when  the  Member  or  staff 
requests  the  information  on  behalf  of, 
and  at  the  request  of.  an  individual  who 
is  the  subject  of  the  record. 

(e)  To  the  National  Archives  and 
Records  Administration  and  to  the 
General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

(f)  To  the  news  media  and  the  public 
pursuant  to  28  C.F.R.  §  50.2,  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING.  ACXESSMQ,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

The  system,  a  computerized  data  base, 
is  stored  on  hard  or  floppy  disks,  and 
any  printed  copy(ies)  of  records  in  the 
system  may  be  stored  in  binders,  or 
folders  that  are  maintained  by  OGC  staff 
within  the  offices  of  OGC. 

retrievabiuty: 

Data  in  the  system  are  indexed  by  a 
number  of  identifiers  [i.e.,  fields  of 
data),  such  as  the  date  of  the  incoming 
correspondence;  subject  matter;  name  of 
transmitting  office/individual;  name  of 
OGC  staff  person  handling  the  matter; 
control  numbers  assigned  to  the  record 
by  OGC  and/or  the  JMD  Executive 
Secretariat;  date  of  making  the  record; 
record  type,  (e.g.,  request  for  legal 
assistance,  contract  review,  ethics,  etc.); 
response  due  date,  if  any;  etc. 

Use  of  one,  or  more,  of  these 
identifiers,  including  a  field  containing 
the  name  of  an  individual,  permits  a 
computerized  search  of  the  data  base, 
and  the  retrieval  of  a  particular 
record(s). 


safeguards: 

OGC  maintains  on  the  system 
unclassified  data  only.  Access  to 
information  stored  in  the  automated  * 
data  bases  of  the  system  requires  the  use 
of  the  proper  passwords  and  user 
identification  codes.  Hard  copies  of 
records  produced  from  the  data  base  are 
maintained  in  the  possession  of  the 
Systems  Manager.  Only  those  OGC 
personnel  who  require  access  to  perform 
their  official  duties  may  access  the 
information  in  the  system. 

RETENTION  ANO  DISPOSAL: 

Pursuant  to  the  National  Archives  and 
Records  Service,  General  Records 
Schedule  23.  Item  8.  OGC  shall  destroy 
or  delete  the  computerized  reports  that 
make  up  the  system  when  those  reports 
are  no  longer  needed- 

SrSTEM  MANAGER  ANO  ADDRESS: 

General  Counsel.  Justice  Management 
Division,  U.S.  Department  of  Justice. 
Main  Building.  Room  6313. 
Washington.  D.C.  20530. 

NOTIFICATION  PROCEDURES: 

Address  requests  to  the  system 
manager  identified  immediately  above. 
To  obtain  a  specific  record,  provide  the 
system  manager  with  the  name  of  the 
individual  who  corresponded  with  OGC 
and  the  date  of  the  correspondence,  and 
describe  the  subject  matter  of  the 
correspondence. 

RECORDS  ACCESS  PROCEDURES: 

Address  requests  to  the  system 
manager  identified  above  and  cleeirly 
mark  the  request  as  a  "Privacy  Access 
Request." 

CONTESTING  RECORD  PROCEDURES: 

Address  a  contest  to  the  information 
retained  in  the  system,  or  a  request  to 
amend  such  record(s)  to  the  system 
manager  identified  above,  and  provide  a 
clear  and  concise  statement  of  the 
information  being  contested,  the  reasons 
for  making  the  contest,  and  state  how 
the  proposed  amendment  should  amend 
the  record(s). 

RECORD  SOURCE  CATEGORIES: 

OGC  personnel  enter  into  the  system 
information  obtained  fi-om  staffs  within 
the  Justice  Management  Division,  other 
components  of  DOJ,  other  Federal . 
agencies.  Congressional  offices,  the 
general  pubHc,  parties  to  litigation  in 
which  DOJ  or  the  Justice  Management 
Division  is  involved. 

SYSTEM  EXCEPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
IFR  Doc.  94-22333  Filed  9-8-94;  8:45  ami 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993,  Halon  Alternatives 
Research  Corporation,  Inc.  (HARC) 

Notice  is  hereby  given  that,  on  August 
4, 1994.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Halon 
Alternatives  Research  Corporation,  Inc. 
("HARC")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  the  addition  of 
13  new  members  and  the  deletion  of 
-  two  memtjers  to  HARC.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  new  members  to  HARC  are:  AES- 
Ntron.  Exton.  PA;  Control  Fire  Systems. 
Ltd.,  Toronto.  Ontario  CANADA; 
Defence  Materiel  Administration, 
Stockholm.  SWEDEN;  Fenwal  Safety 
Systems.  Marlborough,  MA;  JN  Johnson 
Sales  &  Service,  Minneapolis,  MN; 
Magnavox  Electronic  Systems  Company, 
Fort  Wayne.  IN;  NAFED.  Chicago.  IL; 
New  Mexico  Engineering  Research  Inst.. 
Albuquerque  NM;  Norsk  Hydro, 
NORWAY;  Pipeline  Authority,  Canberra 
Act.  AUSTRALIA;  Taylor/Wagner  Inc., 
Willowdale.  Ontario,  CANADA;  Union 
Camp  Corporation,  Savannah,  GA;  3H 
Taiwan  Industries  Corporation.  Hsi 
Chih,  Taipei  Hsien.  TAIWAN.  In 
addition.  Amerex  Corporation  and 
Northern  States  Power  resigned  their 
memberships  in  1993. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  HARC 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  7, 1990.  Halon  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  7. 1990,  55  FR  8204.  The 
last  notification  was  filed  with  the 
Department  on  March  22,  1993.  A  notice 
was  published  in  the  Federal  Register 
pursuant  to  Section  6(b)  of  the  Act  on 
May  3.  1993.  58  FR  26350. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  94-22334  Filed  9-8-94;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Electric  Actuation  and 
Control  System  Technology 
Reinvestment  Project 

Notice  is  hereby  given  that,  on  July 
13,  1994.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C  4301 
et  seq.  ("the  Act").  Rockwell 
International  Corporation  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  ventxire. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  idenUties  of 
the  parties  are  Caterpillar  Inc..  Peoria, 
IL;  Moog,  Inc.,  East  Aurora,  NY;  and 
Rockwell  International  Corporation, 
Seal  Beach.  CA.  The  parties  entered  into 
an  agreement  dated  May  4, 1994,  to 
form  a  consortium  to  perform  a 
coordinated  research  and  development 
program  under  a  contract  awarded  by 
the  Advanced  Research  Project  Agency 
to  develop  Electric  Actuation  and 
Control  System  (EACS)  technology. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  94-22335  Filed  9-8-94;  8:45  am] 
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Drug  Enforcement  Administration 
[Docket  No.  93-12] 

Dennis  E.  McBride,  M.D.;  Grant  of 
Restricted  Registration 

On  October  15,  1992;  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Dennis  E.  McBride, 
M.D.  (Respondent),  of  Rhonert  Park, 
CaUfomia,  proposing  to  revoke 
Respor  dent's  DEA  Certificate  of 
Registration!  BM0555182.  and  to  deny 
any  pending  appUcations  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(0  and  824(a).  The  Order  to 
Show  Cause  alleged  that  Respondent's 
continued  registration  is  inconsistent 
with  the  public  interest,  as  that  term  is 
used  in  21  U.S.C.  823(f)  and  824(a)(4) 
and  that  Respondent  was  convicted  of  a 
felony  under  State  law  relating  to 
controlled  substances,  as  set  forth  in  21 
U.S.C.  a24(a)(2).  Specifically,  the  Order 
to  Show  Cause  alleged  that  between 
1984  and  1985  Respondent  was  treated 
on  two  separate  occasions  for  abuse  of 


controlled  substances;  in  June  1985 
Respondent  was  granted  a  medical 
license  by  the  Board  of  Medical  Quality 
Assurance.  State  of  California.  (Medical 
Board)  on  a  probationary  basis  for  five 
years;  between  September  and 
December  1989,  Respondent  issued 
seven  prescriptions  in  order  to  obtain 
Vicodin,  a  Schedule  ID  controlled 
substance,  for  his  own  drug  addiction; 
between  August  and  December  1989. 
Respondent  purchased  Talacen,  a 
Schedule  IV  controlled  substance,  and 
Lortab.  a  Schedule  ID  controlled 
substance,  for  his  own  drug  addiction; 
on  July  7. 1990.  Respondent  was 
convicted  in  the  Superior  Court  of  the 
State  of  California  of  one  felony  count 
of  obtaining  Vicodin  by  fraud,  deceit  or 
misrepresentation;  and  in  March  1991. 
the  Medical  Board  revoked 
Respondent's  medical  Ucense  but  stayed 
such  revocation  and  imposed 
probationary  conditions  for  five  years. 
Respondent,  through  counsel,  timely 
filed  a  request  for  a  hearing  on  the 
issues  raised  in  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  Following  prehearing 
procedures,  a  hearing  was  held, 
beginning  on  September  14, 1993.  in 
San  Francisco,  California. 

On  April  7. 1994.  Judge  Bittner  issued 
her  opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision,  recommending  that 
Respondent's  DEA  Certificate  of 
Registration  be  renewed  but  with  certain 
restrictions:  Respondent  would  only  be 
allowed  to  write  prescriptions  and 
would  not  be  allowed  to  dispense, 
possess  or  store  any  controlled 
substances,  except  that  he  could 
administer  controlled  substances  in  a 
hospital  setting  and  could  possess 
controlled  substances  obtained  pursuant 
to  valid  prescriptions  issued  by  another 
practitioner;  Respondent  would  not  be 
allowed  to  issue  any  prescriptions  for 
his  own  use;  and  for  at  least  two  years. 
Respondent  would  be  required  to  keep 
a  log  of  all  prescriptions  for  controlled 
substances  he  writes  and  to  send  a  copy 
of  the  log  on  a  quarterly  basis  to  the 
Special  Agent  in  Charge  or  his  designee 
of  the  nearest  DEA  office.  Neither  party 
filed  exceptions  to  Judge's  Bittner 
opinion  and  recommended  ruling. 
On  May  11,1 994,  Judge  Bittner 
transmitted  the  record  of  the 
proceedings  to  the  Deputy 
Administrator.  The  Deputy 
Administrator  has  considered  the  record 
and  adopts  the  opinion  and 
recommended  decision  of  the 
administrative  law  judge  in  its  entirety. 
Pursuant  to  21  CFR  1316.6Z,  the  Deputy 


Administrator  hereby  issues  his  final 
order  in  this  matter. 

The  Deputy  Administrator  finds  that, 
as  a  teenager.  Respondent  started  to 
abuse  various  controlled  substances  and 
alcohol.  The  abuse  continued  while  he 
was  in  medical  school  and  included 
such  substances  as  marijuana, 
amphetamines  and  copaine. 

After  medical  school.  Respondent 
joined  the  Navy  as  a  medical  officer. 
Between  July  27  and  August  14,  1984, 
Respondent  wrote  90  fictitious 
prescriptions.  82  for  Demerol,  seven  for 
Nisentil  and  one  for  morphine,  all 
Schedule  II  controlled  substances,  for 
his  own  use.  Respondent  was  placed  in 
a  psychiatric  ward  for  his  own  safety 
and  thereafter  entered  an  inpatient 
treatment  center  at  the  Naval  Drug 
Rehabilitation  Center  at  Miramar, 
California,  that  lasted  approximately 
five  weeks. 

Respondent  then  worked  part  time  in 
an  administrative  position  at  a  San 
Francisco  hospital  while  participating 
in  drug  abuse  therapy  and  support 
groups.  In  July  1985.  Respondent  was 
tried  by  court  martial  and  dismissed 
firom  the  Navy  for  issuing  fraudulent 
prescriptions.  After  his  dismissal  from 
the  Nav7.  Respondent  obtained  a  five 
year  probationary  medical  Ucense  from 
the  Medical  Board,  effective  April  5. 
1985.  The  terms  of  probation  limited 
Respondent's  use  of  Schedule  II  and  FFI 
controlled  substances  to  hospital 
settings  only  and  required  Respondent 
to  submit  to  random  drug  testing  and  to 
abstain  horn  the  use  of  alcohol. 

Respondent  then  completed  his 
residency  in  obstetrics  and  gynecology, 
working  an  average  of  90  to  100  hours 
per  week.  After  completing  his 
residency.  Respondent  opened  up  an 
office  in  Sonoma  Coimty.  EKiring  This 
period.  Respondent  had  no  real  recovery 
program;  he  attended  meetings 
infrequently,  he  had  no  local  sponsor 
and  on  one  he  worked  vvith  knew  that 
he  was  an  addict.  Respondent's  Medical 
Board  compliance  officer  discovered 
that  Respondent  applied  for  hospital 
privileges  at  a  hospital  in  August  1987. 
His  application  disclosed  his  past 
alcohol  abuse  but  not  his  drug  addiction 
problem. 

In  1989.  a  physician  opened  a  practice 
with  Respondent,  sharing  his  staff  and 
equipment,  but  seeing  her  ov»m  patients. 
In  the  Fall  of  1989,  she  discovered  that 
the  staff  had  been  telephoning  local 
pharmacies  with  oral  prescriptions  for 
Vicodin  for  Respondent  using  her  name 
as  the  authorizing  physician.  Since  she 
knew  of  Respondent's  past  history  with 
drugs,  she  contacted  the  MedicalBoard. 
In  December  1989.  when  Respondent 
was  confix)nted  by  his  Medical  Board 
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complieince  officer  about  his  use  of 
Vicodin,  Respondent  explained  that  he 
had  been  prescribed  the  drug  by  his 
dentist.  Respondent  denied  issuing  any 
unauthorized  prescriptions;  however, 
when  confronted  with  the  seven 
Vicodin  prescriptions.  Respondent 
admitted  to  issuing  the  fraudulent 
prescriptions  for  his  own  abuse.  During 
the  course  of  the  investigation,  it  was 
also  discovered  that  Respondent  had 
fraudulently  ordered  samples  of  Lortab 
and  Talacen.  Respondent  also  requested 
that  one  of  his  employees  bring  to  the 
office  Vicodin,  left  over  from  a 
prescription  issued  to  her  by  her  dentist. 
The  employee  complied  and  a  week 
later  the  Vicodin  disappeared. 

On  March  5, 1990,  Respondent  was 
arrested  on  felony  charges  and,  on  July 
6. 1990,  in  the  Superior  Court  of 
CaUfomia,  County  of  Sonoma, 
Respondent  pled  guilty  to  and  was 
convicted  of  one  count  of  obtaining 
controlled  substances  through  fraud  and 
deceit.  Respondent  was  sentenced  to 
four  years  probation,  fined 
approximately  $3,000,  and  ordered  to 
serve  30  days  in  a  work  release  program 
and  complete  250  hours  of  volunteer 
work. 

In  May  of  1990,  the  Medical  Board 
filed  an  accusation  against  Respondent 
based  on  his  relapse  in  1989.  The  matter 
was  resolved  by  a  consent  dacree, 
placing  Respondent's  medical  license 
on  probation  for  another  five  year 
period.  The  same  conditions  were 
imposed  that  had  been  imposed 
/    pursuant  to  Respondent's  first  restricted 
medical  ficense  issued  in  1985,  except 
that  there  were  no  restrictions  placed  on 
Respondent's  use  of  Schedule  II  and  III 
substances. 

In  his  testimony  at  the  hearing. 
Respondent  candidly  admitted  the 
conduct  in  question  and  the  serious- 
extent  of  his  drug  abuse  problem.  In 
March  1990,  Respondent  entered  an 
inpatient  substance  abuse  treatment 
facility  and  after  he  completed  that 
program  became  very  involved  in 
Alcoholics  Anonymous  and  its  12-step 
recovery  program.  Respondent  is  not 
only  monitored  for  drug  abuse  by  his 
probation  officer  but  also  by  the  Medical 
Board  and  the  California  Diversion 
Program  for  Impaired  Physicians. 
Respondent  participates  in  counseling 
and  helping  other  professionals  who  are 
recovering  addicts. 

Personal  as  well  as  professional 
colleagues  testified  on  Respondent's 
behalf.  They  all  corroborated 
Respondent's  testimony  that 
Respondent  has  been  more  dedicated  to 
recovery  since  his  1989  relapse  and  that 
he  continues  to  be  an  excellent 
physician  not  allowing  his  work  to 


JMI 


dominate  his  life  and  interfere  with  his 
recovery. 

In  evaluating  whether  Respondent's 
continued  registration  by  the  Drug 
Enforcement  Administration  would  be 
inconsistent  with  the  public  interest,  as . 
that  term  is  used  in  21  U.S.C.  824(a)(4), 
the  Deputy  Administrator  considers  the 
factors  enumerated  in  21  U.S.C.  823(f). 
They  are  as  follows: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  discipUnary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  determining  whether  a  registrant's 
continued  registration  is  inconsistent 
with  the  public  interest,  the  Deputy 
Administrator  is  not  required  to  make 
findings  with  respect  to  each  of  the 
factors  listed  above.  Instead,  the  Deputy 
Administrator  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 
and  circumstances  of  each  case.  See 
David  E.  Travdck,  D.D.S.,  Docket  No. 
88-€9,  53  FR  5326  (1988). 

The  Deputy  Administrator  concurs 
with  the  opinion  and  recommended 
ruling  of  the  administrative  law  judge 
and  finds  that  all  of  the  factors  apply. 
The  record  establishes,  and  Respondent 
does  not  dispute,  that  Respondent 
fraudulently  obtained  controlled 
substances  for  his  own  abuse. 
Respondent's  medical  license  was 
placed  on  probation  twice  and  he  was 
convicted  of  a  drug  related  felony. 
Clearly  there  are  grounds  to  revoke 
Respondent's  DEA  registration. 

Respondent,  through  his  own 
testimony  as  well  as  testimony  of 
colleagues,  follow  recovering  addicts 
and  his  wife,  has  not  only 
acknowledged  the  seriousness  of  his 
addiction,  but  has  also  demonstrated  a 
strong  commitment  to  recovery, 
contrarj'  to  his  behavior  prior  to  his 
1989  relapse.  The  Deputy  Administrator 
agrees  with  the  administrative  law 
judge's  conclusion  that,  on  balance. 
Respondent  has  demonstrated  that  his 
continuing  recovery  and  his  value  to  the 
community  outweigh  any  threat  to  the 
public  interest  posed  by  the  possibility 
of  another  relapse.  This  conclusion  is 
reinforced  by  the  fact  that  not  only  are 
many  people  aware  of  Respondent's 
addiction  problem,  but  they  are  actively 


involved  in  his  recovery.  Therefore,  the 
Deputy  Administrator  concludes  that 
Respondent's  DEA  registration  should 
not  be  revoked  at  this  time  but  that  the 
restrictions  on  his  registration 
recommended  by  the  administrative  law 
judge  should  be  imposed. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637),  hereby  orders  tliat  DEA 
Certificate  of  Registratfon.  BM0555182, 
previously  issued  to  Dermis  McBride. 
M.D.,  be,  and  it  hereby  is.  renewed, 
subject  to  the  following  conditions: 
Respondent  shall  only  write  controlled 
substance  prescriptions  and  shall  not 
dispense,  possess  or  store  any 
controlled  substances,  except  that  he 
may  administer  controlled  substances  in 
a  hospital  setting;  Respondent  may  only 
possess  controlled  substances  which  are 
medically  necessary  for  his  own  use  and 
which  he  obtained  pursuant  to  a  valid 
prescription  issued  by  another 
practitioner;  Respondent  shall  not  issue 
any  controlled  substance  prescriptions 
for  his  own  use;  and  for  two  years  from 
the  effective  date  of  this  final  order, 
every  calendar  quarter.  Respondent 
shall  submit  a  log  of  all  prescriptions  for 
controlled  substances  he  has  written 
during  the  previous  quarter  to  the 
Special  Agent  in  charge  of  the  nearest 
DEA  office,  or  his  designee.  This  order 
is  effective  September  9, 1994 

Dated:  September  2. 1994. 
Stephen  H.  Greene, 

Depu  ty  A  dministrator. 

|FR  Doc.  94-22358  Filed  »-8-"94;  8:45  am) 
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Parole  Commission 

Elimination  of  ttie  South  Central 
Region,  and  the  Transfer  of  States 
Formerly  Included  in  the  South  Central 
Region  to  the  North  Central  and 
Eastern  Regions 

AGENCY:  United  States  Parole 
Commission,  Justice. 
ACTION:  Notice  of  redefinition  of 
regional  boundaries. 

summary:  The  U.S.  Parole  Commission 
is  eliminating  one  of  the  regions  which 
it  has  established  for  the  purpose  of 
delegating  decision-making  authority  to 
Regional  Commissioners  under  18 
U.S.C.  4203(c)(1).  The  Commission  is 
eliminating  the  South  Central  Region, 
and  assigning  certain  states  formerly 
contained  therein  to  the  North  Central 
Region,  and  the  remaining  states  to  the 
Eastern  Region.  The  purpose  of  these 
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changes  is  to  permit  the  Commission  to 
manage  its  caseload  more  efficiently 
with  its  reduced  resources,  in- view  of 
the  Commission's  statutorily  mandated 
abolition  on  November  1,  1997. 
EFFECTIVE  DATE:  October  28, 1994. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Richard  Preston,  Attorney,  Telephone 
(301) 492-5959. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Parole  Commission  has  the  authority, 
under  18  U.S.C.  4203(a)(2),  to 
"*  *  'create  such  regions  as  are  ' 
necessary"  to  carry  out  the  provisions  of 
the  Parole  Commission  and 
Reorganization  Act  of  1976.  Within  each 
region,  all  cases  not  designated  for  the 
Commission's  original  jurisdiction  are 
initially  decided  by  Regional 
Commissioners  pursuant  to  18  U.S.C. 
4203(c)(1). 

Under  the  Sentencing  Reform  Act  of 
1984  (as  amended).  Public  Law  98-473, 
the  Parole  Commission's  jurisdiction  is 
limited  to  federal  prisoners  and  parolees 
who  committed  their  crimes  prior  to 
November  1, 1987.  The  Commission  is 
scheduled  for  abolition  on  November  1, 
1997.  Accordingly,  the  Commission's 
caseload  is  declining,  and  the 
Commission  continues  to  implement  an  • 
orderly  reduction  of  its  operations  by 
consolidating  regions  and  redefining  the 
regional  boundaries  that  determine  the 
caseloads  of  the  Regional 
Commissioners  and  their  staff  ■ 
personnel. 

The  action  taken  herein  will  leave  the 
U.S.  Parole  Commission  with  two 
regions,  and  two  regional  offices  (the 
North  Central  and  Eastern  Regions). 

Accordingly,  the  Commission  has 
taken  the  following  actions: 

1.  The  South  Central  Region,  created 
on  July  1, 1974,  is  eliminated  effective 
October  28, 1994. 

2.  The  Eastern  Region  shall,  effective 
October  28, 1994,  consist  of  the 
following  states:  Louisiana,  Mississippi, 
Tennessee,  Alabama,  Georgia,  Florida, 
South  Carolina,  North  Carolina, 
Virginia,  West  Virginia.  Maryland, 
Delaware,  Pennsylvania,  New  Jersey, 
New  York,  Connecticut,  Rhode  Island. 
Massachusetts,  Vermont,  New 
Hampshire,  Maine,  Puerto  Rico,  District 
of  Columbia  and  the  Virgin  Islands. 

3.  The  North  Central  Region  shall,      • 
effective  October  28. 1994.  consist  of  the 
following  states:  Ohio.  Kentucky, 
Indiana,  Michigan,  Illinois,  Wisconsin, 
Minnesota,  Iowa,  Missouri,  Arkansas, 
Texas,  Oklahoma,  Kansas,  Nebraska, 
South  Dakota,  North  Dakota.  Montana. 
Wyoming,  Colorado,  New  Mexico, 
Arizona,  Utah,  Idaho,  Washington, 
Oregon,  Nevada.  California,  Alaska, 
Hawaii  and  Guam. 
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Acting  Regional  Commissioners  will 
continue  to  be  designated  by  the 
Chairman  on  an  as-needed  basis  to 
insure  timely  decision-making  by  the 
Commission,  pursuant  to  28  C.F  R 
0.125. 

Dated:  September  1, 19)4. 

Edward  F.  Reilly,  fr.. 

Chairman  U.S.  Parole  Commission. 

IFR  Doc.  94-22370  Filed  9-8-94:  8:4S  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Glass  Ceiling  Commission;  Open 
Meeting;  Notice  of  Partially  Closed 
Meeting 

SUMMARY:  Pursuant  to  Title  H  of  the 
Civil  Rights  Act  of  1991  (Pub.  L.  102- 
166)  and  section  9  of  the  Federal 
Advisory  Committee  Act  (FACA)  (Pub. 
L.  92^62,  5  U.S.C.  app.  II)  a  Notice  of 
establishment  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30. 1992  (57 
FR  10776).  Pursuant  to  section  10(a)  of 
FACA,  this  is  to  announce  a  meeting  of 
the  Commission  which  is  to  take  place 
on  Sunday,  September  25,  1994.  The 
purpose  of  the  Commission  is  to,  among 
other  things,  focus  greater  attention  on 
the  importance  of  efiminating  artificial 
barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions  in 
business.  The  Commission  has  the 
practical  task  of:  (a)  Conducting  basic 
research  into  practices,  policies,  and 
manner  in  which  management  and 
decisionmaking  positions  in  business 
are  filled;  (b)  conducting  comparative 
research  of  businesses  and  industries  in 
which  minorities  and  women  are 
promoted  or  are  not  promoted;  and  (c) 
recommending  measures  to  enhance 
opportunities  for  and  the  elimination  of 
artificial  barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions. 
TIME  AND  PLACE:  The  meeting  will  be 
held  on  September  25.  1994.  There  will 
be  a  closed  portion  of  the  meeting  from 
3:30  p.m.  to  4:00  p.m.  The  public 
meeting  will  be  from  4:00  p.m.  to  5:30 
p.m.  at  the  Paramount  Hotel,  235  West 
46th  Street,  New  York,  New  York. 

The  Commission  will  meet  in  closed 
session  in  order  to  discuss  commercial 
characteristics  of  applicants  for  the 
Frances  Perkins-Elizabeth  Hanford  Dole 
Award.  The  closing  of  this  portion  of 
the  meeting  is  authorized  by  section 
10(d)  of  the  Federal  Advisory 
Committee  Act  and  Section  (c)(4)  of  the 


Government  in  the  Sunshine  Act.  This 
closing  allows  the  Commission  to 
discuss  matters  which  if  disclosed  in  an 
open  meeting  would  reveal  information 
that  would  not  customarily  be  releasH 
to  the  public  by  the  applicants. 
AGENDA:  The  agenda  for  the  open 
session  of  the  Commission  meeting  is  as 
follows: 

Review  of  New  York  Hearing  Agenda 
Discussion  of  Final  Report 
PUBLIC  PARTICIPATION:  The  meeting  Ironi 
4  to  5:30  p.m.  will  be  open  to  the  public. 
Seating  will  be  available  on  a  first-c  ome, 
first-served  basis.  Seats  will  be  reserved 
for  the  media.  Disabled  individuals 
should  contact  the  Commission  no  later 
than  Monday  September  12, 1994,  if 
special  accommodations  are  needed 
Individuals  or  organizations  wishing  tu 
submit  written  statements  should  send 
twenty  (20)  copies  to  Ms.  Rene 
Redwood,  Executive  Director,  Glass 
Ceiling  Commission,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  N.'\V., 
Room  C-2313,  Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Rene  Redwood,  Executive  Director. 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Room  C-2313, 
Washington,  DC.  20210,  (202)  219- 
7342. 

Signed  at  Washington,  DC.  this 6th  i:,:\  >il 
St'pteniber.  1994, 

Robert  B.  Reich, 

Secretary  of  Labor. 

IFR  Doc.  94-22470  Filed  9-8-94:  8:45  ami 

BILLIMG  CODE  4S10-23-M 


Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  sini;e 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  tie 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submis-sina 
they  are  interested  in. 
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Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB.  and/or  Agency 
identification  nimibers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  reqmrement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request 
for  approval,  if  applicable. 


An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  (202)  219-5095). 
Conunents  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Room  N-1301, 
Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS).  Office  of  Management  and    ^ 


Budget.  Room  10102,  Washington,  DC 
20503  (202)  395-7316). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/  reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  Standards  Administration 

Health  Insurance  Claim  Form;  EOB 
Notification  of  Denial 

1215-0055;  OWCP  1500 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
non-profit  institutions;  small 
businesses  or  organizations 


HCFA  1500  (FECA)  ._ 

HCFA  1500  (FBLBA) . 

HCFA  1500  (FBLBA)  

EOB  Notification  of  Denial  .„ 


Total  hours 


No.  of  re- 
spondents 


417,830 

8,000 

86,000 

244,340 


Minutes 
per  re- 
sponse 


15 
5 

15 
5 


Total 
hours 


104.467 

667 

21.500 

20.362 


146,986 
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The  OWCP  1500  is  a  standard  form 
used  by  all  medical  providers  (except 
phcinnacies)  to  request  payment  for 
FECA  and  FBLBA  claimants'  treatment 
for  industrial  injury  and  disease. 

E)ctension 

Employment  Standards  Administration 
Resubmission  Turnaround  Document 
1215-0177;  CM-1 173 
On  occasion 

Businesses  or  other  for-profit;  Non- 
profit institutions:  Small  businesses 
or  organizations 
30.000  respondents;  5  mins.  per 
response;  2.500  total  hours;  1  form 
The  Resubmission  Turnaround 
Document  is  a  computer  generated  form 
that  collects  missing  information  from 
the  OWCP  92  and  OWCP  1500  for 
processing  the  medical  treatment  bills 
for  payment. 

Revision 

Pension  and  Welfare  Benefits 

Administration 
Annual  Report/Form  5500  Series 
1210-0016;  Form  5500 
Businesses  or  other  for-profit;  non-profit 

institutions;  small  businesses  or 

organizations 
822.000  respondents;  1.234  hours  per 

response;  1,014,000  total  hours 
Section  104(a)  of  the  Employee 

Retirement  Income  Security  Act 

(ERISA)  requires  plan  administrators 

to  file  an  annual  report  containing  the 


information  described  in  section  103 
of  ERISA.  The  form  5500  series 
provides  a  standard  format  forilling 
that  requirement. 

Signed  at  Washington,  D.C.  this  1st  day  of 
September.  1994. 
Richard  B.  Baker, 

Acting  Departmental  Clearance  Officer. 
[PR  Doc.  94-22196  Filed  9-8-94;  8:45  ami 
BILLING  C00£  4S10-Z7-P 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

Ceneral  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labw  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  descrilied  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 


of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  frttm  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  pubUc  comment 
procedure  thereon  prior  to  the  issuemce 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequentiy  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubUc 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective  - 


from  their  date  of  notice  in  the  Federal 
Register  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  detennined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 
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Correction 

Publication  of  Modification  No.  3  to 
Wage  Determination  MD940034 
occurred  on  August  26,  1994,  and 
should  have  been  included  in  the 
Federal  Register  notice  of  that  date. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Deterniinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State: 

Volume  III 

Tennessee 

TN940O57  (SEP.  09.  1994) 
Tennessee 

TN940058  (SEP.  09. 1994) 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Feder.^)!  Register  are 


in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

None 

Volume  II: 

Maryland 

MD940035  (FEB.  11.  1994) 
Pennsylvania 

PA940031 (FEB. 11.1994) 
Virginia 

VA940054  (FEB.  11. 1994) 
West  Virginia 

VW940002  (FEB.  11.  1994) 

WV940003  (FEB.  11,  1994) 

WV940006  (FEB.  11, 1994) 

Volume  III: 

Alabama 

AL940034  (MAR.  25.  1994) 

AL940044  (MAR.  25,  1994) 
Georgia 

GA940003  tFEB.  11.  1994) 

GA940022  (FEB.  11,1994) 

GA940031  (FEB.  11,  1994) 

GA940032  (FEB.  11.  1994) 

GA940033  (FEB.  11.  1994) 

GA940065  (FEB.  11,  1994) 

GA940073  (FEB.  11,  1994) 

GA940083  (AUG.  12,  1994) 
North  Carolina 

NC94O050  (JUL.  29. 1994) 
Tennessee 

TN940001  (FEB.  11.  1^94)     ' 

TN940005 (FEB. 11, 1994) 

TN9400O7  (FEB.  11,  1994) 

TN940008  (FEB.  11.  1994) 

TN940032 (FEB.  11. 1994) 

TN940033 (FEB. 11. 1994) 

TN940045  (FEB.  11,  1994) 

Volume  A': 

Illinois 

IL94000i 

1L940O02 

IL940003 

IL940005 

IL940006 

IL940O08 

IL940009 

IL940010 

IL940011 

IL940012 

1L94001^ 

IL940015 

IL940016 
Michigan 

MI940001 

MI940002 

MI940003 

MI940004 

M1940005 

MI940007 

MI940012 

MI940031 

MI940046 

MI940047 
Wisconsin 

VV1940003 

Volume  V.- 
Iowa 

IA940003 (FEB.  11.1994) 

IA940O05 (FEB. 11.1994) 

1A940006  (FEB.  11.  1994) 
Kansas 


(FEB.  11, 
(FEB.  11. 
(FEB.  11. 
(FEB.  11. 
(FEB.  11, 
(FEB.  11, 
(FEB.  11. 
(FEB.  11, 
(FEB.  11, 
(FEB.  11, 
(FEB.  11, 
(FEB.  11. 
(FEB.  11. 

(FEB.  11. 
(FEB.  11, 
(FEB.  11. 
(FEB.  11, 
(FEB.  11, 
(FEB.  11, 
(FEB.  11. 
(FEB.  11. 
(FEB.  11. 
(FEB.  11, 


1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 

1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 


(FEB.  11.  1994) 


1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 


(FEB.  11, 1994) 
(FEB.  11,1994) 
(FEB.  11.1994) 
(FEB.  11.  1994) 

(FEB.  11.1994) 
(AUG.  05. 1994) 
(FEB.  11,1994) 
(FEB.  11.  1994) 
(iUL  15. 1994) 

(FEB.  11,1994) 
(FEB.  11,1994) 


KS940003 (FEB.  11. 

KS940011(FEB.  11. 

KS940012  (FEB.  11, 

KS940013  (FEB.  11, 

KS940015(FEB.  11. 

KS940016(FEB.  11, 

KS940018  (FEB.  11, 

KS940019(FEB.  11, 

KS940020 (FEB.  11. 

KS940021  (FEB.  11. 

KS940022  (FEB.  11, 

KS940023  (FEB.  11, 
Nebraslca 

NE940001 

NE940003 

NE940009 

NE940011 
Oklahoma 

OK940013 

OK940014 

OK940018 

OK940020 

OK940027 
Texas 

TX940010 

TX940060 

Volume  VI: 

California 

CA 940002  (FEB.  11.  1994) 

CA940004 (FEB. 11.1994) 
Montana 

MT940001  (FEB.  11, 1994) 

MT940002  (FEB.  11. 1994) 

MT940004  (FEB.  11.  1994) 

MT940005  (FEB.  11, 1994) 

MT940006  (FEB.  11.  1994) 

MT940007  (FEB.  11.1994) 

MT940008  (FEB.  11,  1994) 
.Nevada 

NV940001  (FEB.  11.  1994) 

NV940005  (FEB.  11.  1994) 

NV940007  (FEB.  11. 1994) 

NV940010  (FEB.  11.1994) 
North  Dakota 

ND940026  (APR.  01.  1994) 

ND940049  (APR.  01.  1994) 

ND940030  (APR.  01.  1994) 
Utah 

UT9400O1  (FEB.  11.  1994) 

UT9400O4  (FEB.  11.  1994) 

UT940007  (FEB.  11,  1994) 

UT940008  (FEB.  11.  1994) 

UT940009 (FEB.  11.1994) 

UT940011  (FEB.  11.  1994) 
.      UT940012 (FEB. 11,1994) 

UT940013(FEB.  11,1994) 

UT940015 (FEB. 11,1994) 

UT940023  (FEB.  11,  1994) 

UT940024  (FEB  11.  1994) 

UT940025  (FEB.  11.  1994) 

UT940026  (FEB.  11.  1994) 

LIT940028  (FEB.  11.1994) 

UT940029 (FEB.  11,1994) 

UT940031 (FEB. 11,1994) 
Washington 

WA940001  (FEB.  11,  1994) 

WA940O02  (FEB.  11,  1994) 

WA940003  (FEB.  11,  1994) 

W.\ 940007  (FEB.  11,  1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issu-  n 
under  the  Davis-Bacon  and  related  A<  \s, 
includmg  those  noted  above,  may  \»' 
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found  in  the  Government  Printing  Office 
(GPO)  dociunent  entitled  "General  Wage 
Determinations  Issued  Under  The  Dsvis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  coimtry.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washmgton.  D.C.  20402,  (202) 
783-3238. 

When  ordering  3ubscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  SuES^criptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volimie. 
Throughout  the  reniainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  2nd  day  of 
September  1994. 
Alan  L.  Moss, 

Director.  Division  of  Wage  Determination. 
IFR  Doc.  94-22139  Filed  9-8-94;  8:45  ami 

BILUNQ  CODE  4510-47-M 


Employment  and  Training 
Administration 

[TA-W-26,723.  TA-W-26,723A,  TA-W- 
26.7238,  and  TA-W-26,723q 

ARCO  Oil  and  Gas  Company; 
Headquarters,  Dallas,  Texas  et  al.. 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Reganiing  EligibiUty  to 
Apply  for  Worker  Adjustment 
Assistance  on  February  21, 1992.  The 
notice  was  published  in  the  Federal 
Register  on  March  4. 1992  (57  FR  7794). 
The  notice  was  amended  on  April  27, 
1992  and  published  in  the  Federal 
Register  on  May  5. 1992  (57  FR  1931?). 

At  the  request  of  the  State  Agency,  the 
Department  has  reviewed  the  subject 
certification  and  is  amending  it  by 
including  those  claimants  whose  wages 
were  reported  to  ARCO  Natural  Gas 
Marketing.  The  findings  show  that 
ARCO  Natural  Gas  Marketing  fiinctions 
as  p£ut  of  the  production  process  for  its 
parent  company,  ARCO  Oil  and  Gas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
ARCO  Oil  and  Gas  who  were  affected  by 
increased  imports  of  crude  oil  and 
natural  gas. 


The  amended  notice  applicable  to 
TA-W-26.723  is  hereby  issued  as 
follows: 

All  workers  of  ARCO  Oil  and  Gas 
Company,  also  Icnown  as  Atlantic  Richfield 
Company,  Inc.,  Headquarters  Dallas,  Texas 
the  Piano  Technical  Services  Center,  Piano, 
Texas,  ARCO  Natural  Gas  Marketing  in 
Dallas  and  Houston.  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  )anuary  6, 1991  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C,  this  25th  day 
of  August,  1994. 
Violet  L.  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-22197  Filed  9-8-94;  B:45  am) 
BILUNQ  COOE  4S10-3I>-H 


rrA-W-29.900] 

Caddo  Well  Service,  Incorporated 
Shreveport,  LA;  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  23. 1994  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  and  former  workers  at 
Caddo  Well  Service,  Incorporated, 
Shreveport,  Louisiana  (TA-W-29.900). 

The  company  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  26th  day 
of  August  1994 

Violet  L.  Thompson 

Deputy  Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  94-22198  Filed  9-8-94;  8:45  am] 

BILUNG  COOE  4510-30-M 

[TA-W-29.638  Mt  Vemon,  GA  TA-W- 
29,638A  Hartwell,  GA  TA-W-29,83aB 
Nahunta] 

Eddie  Haggar,  Ltd.;  Amended 
Certificaton  Regarding  Eligibility  To 
App!y  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  for  Worker  Adjustment 
Assistance  on  June  16, 1994,  applicable 
to  all  workers  of  Eddie  Haggar,  Ltd..  in 
Mt.  Vernon,  Georgia  and  Hartwell, 
Georgia.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

The  Department,  on  its  own  motion, 
is  amending  the  subject  certification. 
The  investigation  findings  show  that 
Nahunta 's  sales  and  production  data 


were  included  with  Mt.  Vernon's  and 
Hartwell's.  Other  findings  show  that  the 
Nahunta  plant  will  cease  operations  in 
August.  1994.  Therefore,  die 
Department  is  amending  the  subject 
certification  to  include  the  Nahunta. 
Georgia  location  of  Eddie  Haggar,  Ltd. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Eddie  Haggar.  Ltd.  who  were  adversely 
affected  by  increased  imports  of  ladies' 
garment  bottoms  and  pants. 

The  amended  notice  applicable  to 
TA-W-29,638  is  hereby  issued  as 
follows: 

All  workers  of  the  Eddie  Haggar.  Ltd..  ML 
Vemon,  Hartwell  and  Nahunta,  Georgia 
engaged  in  employment  related  to  the 
production  of  ladies'  pants  and  garment 
bottoms  who  become  totally  or  partially 
separated  from  employment  on  or  after 
March  8, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Sighed  at  Washington,  D.C  this  22nd  day 
of  August,  1994. 
Violet  L.  Thempson, 

Deputy  Director,  Office  ofTmde  Adjustment 
Assistance. 

|FR  Doc.  94-22199  Filed  9-8-94;  8:45  am] 
BILUNG  CODE  4Sia-30-M 


Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  I-abor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  6,  1992,  applicable  to  all  workers 
of  Halliburton  Logging  Services,  Inc.. 
headquartered  in  Houston,  Texas,  The 
Certification  notice  was  issued  on 
March  6,  1992  and  published  in  the 
Federal  Register  on  March  25, 1992  (57 
FR  10386).  The  Certification  notice  was 
amended  on  March  31,  1992  (57  FR      - 
11971)  and  on  May  14,  1992  (57  FR 
21996). 

At  the  request  of  the  Texas  Stale 
Agency,  the  Departjnent  reviewed  the    - 
amended  certification  again  for  woricers 
of  Halliburton  Logging  Services.  New 
findings  show  that  the  Halliburton 
Logging  Services'  claimants'  wages  are 
being  reported  under  Halliburton 
Company  and  Halliburton  Energy 
Services  as  well  as  under  Halliburton 
Logging  Services.  Accordingly,  the 
Department  is  amending  the 
certification  to  properly  reflect  this  fact. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Halliburton  Logging  Services,  Geodata 
and  Halliburton  Company,  Inc.,  Vann 
Systems  who  were  affected  by  increased 
imports  of  crude  oil  and  natural  gas. 


The  amended  notice  applicable  to 
TA-W-26,727  through  TA-W-26,732  is 
hereby  issued  as  follows: 

All  workers  of  Halliburton  Inggji^g 
Services,  Inc.,  also  known  as  (a/k/a) 
Halliburton  Company,  Inc.,and  a/k/a 
Halliburton  Energy  Services  headquartered  in 
Houston,  Texas  and  operating  at  various 
locations  out  of  the  bek)w  cited  offices 
including  the  Austin,  Texas  Research  Center, 
the  Fort  Worth  Manufacturing  Plant  in  Fort  ' 
Worth,  Texas  and  the  Aivarado  Special  Tools 
Plant  in  Ah-arado,  Texas:  Halliburton 
Logging  Services  Geodata  a/k/a  Halliburton 
Company.  Inc.,  and  a/k/a  Halliburton  Energy 
Ser\'ices,  headquartered  in  Houston.  Texas 
and  operating  at  various  other  sites  in  the 
below  cited  Sutes;  and  Halliburton 
Company,  Inc.,  Vann  Systems  a/k/a 
Halliburton  Energy  Services,  headquartered 
in  Houston,  Texas  and  operating  at  various 
other  sites  in  die  below  cited  States  who 
became  totally  or  partially  separated  from  . 
employment  on  or  after  ]anuar>'  1 ,  1994  are 
eligible  to  apply  for  adjuslment  assistance 
under  Section  223  of  the  Trade  Act  of  1974: 
TA-W-26,730:  HALLIBURTON  LOGGING 
SERVICES.  INCORPORATED  A/K/A 
HALLIBURTON  COMPANY  A/K/A 
HALLIBURTON  ENERGY  SERVICES 
HEADQUARTERED  IN  HOUSTON 
TE.XAS  AND  OreRATING  AT  VARIOUS 

LOCATIONS  L\  THE  FOLLOWING 
DIVISIONS: 

TA-VV-26,728;  GULF  COAST  DIVISION  " 
HEADQUARTERED  IN  NEW  ORLEANS 
LOUISLVVA  AND  OPERATING  AT 

VARIOUS  srres  our  of  the 

FOLLOWING  OFHCES: 

TA-W-26.728A  BOSSIER  CITY,  LA 

TA-W-26.72eB  HOUMA,  LA 

TA-W-26,728C  LAFAYETTE,  LA. 

TA-W-26,728D  LAUREL,  MS 

TA-W-26,728E  TUSCALOOSA.  AL. 

TA-W-26.728F  LAKE  CHARLES.  LA 

TA-W-26.728G  VICTORL\,  TX. 

TA-W-26,728H  BEAUMONT,  TX. 

TA-W-26.728I  RICHMOND,  TX. 

TA-W-26,728J  TYLER.  TX. 

TA-W-26.728K  ALICE,  tX. 
.     TA-W-26.728L  DALLAS,  TX. 

TA-W-26,728M  CORPUS  CHRISTI,  TX 

TA-W-26,728N  SONORA,  TX. 

TA-VV-26,7280  TERMIN.\L.  TX. 
rA-W-26.731;  MID-CONTINENT  MVISION 
HEADQUARTERED  IN  OKLAHOMA 
CITY,  OKLAHOMA  AND  OPERATING 
AT  VARIOUS  SITES  OLT  OF  THE 
FOLLOWING  OFFICES: 
TA-W-26,731B  PAMPA,  TX. 
TA-W-26,731C  SAN  ANGELO,  TX 
TA-W-26.73lDOreSSA.  TX. 
TA-W-26,731E  WICHITA  FALLS,  TX. 
TA-W-26,731F  HOBBS,  N.M. 
TA-W-26,731G  PAULS  VALLEY  OK. 
TA-W-26.731H  SHAWTvfEE,  OK. 
TA-W-26,731I  WOODWARD,  OK 
TA-W-26,731)  GREAT  BEND,  KS. 
TA-W-26.731K  LIBERAL,  KS. 
TA-W-26,731L  PORT  SMITH.  AR. 
TA-W-26,731M  HOMER  CITY.  PA 
TA-W-26,731N  MEADVTLLE,  PA 
TA-W-26,73lO  MT.  PLEAS.'>iNT,  MI 
TA-W-26.731P  GATE  CTTY,  VA. 
TA-W--^  731Q  PARKERSB15RG,  W.  VA 
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TA-W-26,731R  DUNCAN.  OK. 
TA-W-26,731S  ENID,  OK. 
TA-W-26,731T  INDL\NA.  PA. 
TA-W-26,731U  PITTSBURGH,  PA 
TA-W-26,727:  HALLIBLT^TON  LOGGING 
SERVICES,  GEODATA  A/K/A 
HALLIBURTON  COMPANY  A/KJA 
HALLIBURTON  ENTERGY  SERVK2S 
HEADQUARTERED  IN  HOUSTON 
TEXAS  AND  OPERATING  AT  VARIOUS 
OTHER  SITES  IN  THE  FOLLOWING 
STATES: 
TA-W-26,727A  TEXAS 
TA-W-26.727B  LOUISIANA 
TA-W-26,727C  COLORADO 
TA-W-26,727D  WYOMING 
TA-W-26,727E  CALIFORNL«i 
TA-W-26.727F  ALASKA 
TA-W-26.729;'IL\LUBURTON  COMPANY 
INC. ,  VANN  SYSTEMS  A/K/A 
HALLIBURTON  ENERGY  SERVICES 
HEADQUARTERED  IN  HOUSTON 
TEXAS  AND  OPERATING  AT  VARIOUS 
OTHER  SITES  IN  THE  FOLLOWING 
STATES: 
TA-W-26.-;9A  TEXAS 
TA-W-2e,729B  ALASKA 
TA-W-26,729C  MISSISSIPPI 
TA-VV-26,729D  J^W  MEXICO 
TA-W-26.729E  CALIFORNIA 
TA-W^26,729F  LOUISIANA 
TA-W-26.729G  WYOMING 
TA-W-26.729H  OKLAHO.MA 
TA-W-26.732:  HALUBURTON  LOGGING 
SERVICES.  INC  A/K/A  HALLIBURTON 
COMPANY.  INC.  A/K/A  HALLIBURTON 
ENERGY  SERVICES  AUSTIN 
RESEARCH  CE.NTER  AUSTIN.  TEX-^S 
TA-W-26,732A;  HALLIBURTON  LOGGING 
SERVKDS.  I.NC  A/K/A  H,\LUBURTON 
CO.MPANT/,  INC.  A/K/A  HALUBURTON 
ENERGY  SERVICES  FORT  WORTH 
MANUFACTURING  PLANT  FORT 
WORTH,  TEXAS 
TA-W-26.732B;  HALLIBLTRTON  LOGGING 
SERVICES,  INCORPORATED  A/K/A 
HALLIBL-RTON  COMPANY  A/K/A 
HALLIBL-RTON  ENERGY  SERVICES 
ALVARADO  SPEQAL  TOOLS  PLA.NT 
ALVAR.MX3.  TEXAS 

Signed  at  Washington,  D.C.  this  24th  dav 
of  August,  1994. 

Vioict  L.  TbompsoB, 

Deputy  Director.  Office  of  Trade  .Adjustment 
Assistance. 

(FR  Doc.  94-22200  Filed  9-8-94:  845  am) 


Determination  was  issued  on  August  5. 
1994  and  published  in  the  Federal 
Register  on  August  25,  1994  (59  FR 
43866). 

The  petitioners  claim  that  the 
Department  did  not  conduct  a  customer 
survey. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C,  this  30th  of 
August.  1994. 

James  D.  Van  Erden, 

Administrator.  Office  of  Work-Based 
Learning. 

IFR  Doc.  94-22201  Filed  9-8-94;  8:45  ami 
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rrA-W-30,055] 


Portac,  Incorporated  Tacoma,  WA; 
Revised  Determination  on  Reopening 

On  Aiigust  29,  1994,  the  Department 
own  its  own  motion  reopened  its 
investigation  for  workers  the  subject 
firm.  The  notice  has  not  been  published 
in  the  Federal  Register. 

Investigation  findings  show  that  the 
subject  firm  produces  softwood  lumber. 

Investigation  findings  show 
substantial  woricer  separations  in  the 
first  half  of  1994. 

.New  findings  on  reopening  show  a 
decline  in  sales  Ln  and  prodix:tion  in 
1993  compared  with  1992  and  January- 
June  1994  compal»d  with  the  same 
period  in  1993.  Other  findings  on 
reopening  show  that  a  customer 
accounting  for  the  preponderance  of  the 
subject  firm's  sales  decline  in  January- 
June  1994  increased  its  import  of 
softwood  lumber  while  decreasing  its 
purchases  fi-om  the  subject  firm. 

Conclusion 


BILUNQ  COOE  4S10-30-M 


[TA-W-29.768) 

Normandy  Manufacturing  Company 
Paducah,  KY;  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 


On  August  15, 1994,  the  petitioners 
requested  administrative 
reconsiderati<m  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 


After  careful  consideration  of  the  new- 
facts  obtained  on  reopening,  it  is 
concluded  that  workers  and  former 
workers  of  Portac,  Incorporated. 
Tacoma,  Washington  were  adversely 
affected  by  increased  imports  of  articles 
that  are  Uke  or  directly  competitive  with 
the  softwood  lumber  produced  at  the 
subject  firm.  In  accordance  vrith  the 
provisions  of  the  Act,  I  make  the 
following  revised  determination  for 
workers  of  Portac,  Incorporated. 
Tacoma,  Washington. 

All  workers  of  Portac,  Incorporsted. 
Tacoma.  Washington  who  became  totally  or 
partially  separated  from  emplovroent  on  or 
after  June  15.  1993  through  two  years  from 
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the  date  of  certification  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Sign  in  Washington.  D.C.  this  29th  day  of 
August,  1994. 
Violet  Thompson, 

Deputy  Director,  Office  of  Tmde  Adjustment 
Assistance. 
[FR  uoc.  94-22202  Filed  9-8-94;  8:45  am] 

BILUNQ  CODE  4$10-3»-M 


Signed  at  Washington.  D.C,  this  August 
26. 1994. 

James  D.  Van  Erden, 
Administrator,  Office  of  Work-Based 
Learning. 
[FR  Doc.  94-22203  Filed  9-6-94;  8:45  am] 

BtLUNG  CODE  4S10-30-M 


JMI 


[TA-W-29,720] 

Sola  Optical,  USA,  Inc.,  Muskogee,  OK; 
Revised  Determination  on 
Reconsideration 

On  August  22, 1994,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  former  workers  of 
the  subject  firm  in  Muskogee, 
Oklahoma.  This  notice  will  soon  be 
published  in  the  Federal  Register. 

Investigation  findings  show  that  the 
Muskogee  plant  produced  glass  lenses 
for  eyeglasses.  The  plant  ceased 
operations  in  October,  1993  when  all 
production  workers  were  laid  off. 

U.S.  imports  of  lenses  for  eyeglasses 
increased  absolutely  in  1993  compared 
to  1992. 

New  findings  on  reconsideration 
show  increased  imports  of  plastic  lenses 
from  Mexico  in  1993  compared  to  1992. 
The  new  findings  show  that  the 
imported  plastic  lenses  are  like  or 
directly  competitive  with  those  /ormerly 
produced  at  Muskogee  and  are  sold  to 
the  same  customer  base  that  purchased 
the  glass  lenses  from  Muskogee.  The 
imported  lenses  accounted  for  a 
substantial  portion  of  Muskogee's  1993 
sales. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  im.ports  of 
articles  like  or  directly  competitive  with 
the  lenses  formerly  produced  at  the  Sola 
Optical,  USA,  hic,  in  Muskogee, 
Oklahoma  contributed  importantly  to 
-  the  decline  in  sales  ox,  production  and 
to  the  total  or  partial  separation  of 
workers  at  the  Muskogee,  Oklahoma 
facility  of  Sola  Optical.  USA,  Inc.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  the  following 
revised  determination: 

All  former  workers  of  Sola  Optical,  USA. 
Inc.,  in  Muskogee,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  29, 1993  and  before  August  25, 
1994  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 


n"A-W-29.766.  USA  Enterprises  of  Georgia, 
Conyers,  GA.  et  at.  TA-W-29.766A.  TA-W- 
29,766B,  TA-W-29.766C,  and  TA-W- 
29,7660] 

USA  Enterprises,  Inc.  &  Slaks  Fifth 
Avenue,  Ltd.  New  York,  New  York; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  for  Worker  Adjustment 
Assistance  on  May  24, 1994,  appUcable 
to  all  workers  of  USA  Enterprises  of 
Georgia,  Conyers  Georgia.  The  notice 
was  published  in  the  Federal  Register 
on  June  14, 1994  (59  FR  30618).  On  May 
26, 1994  the  certification  was  amended 
to  include  the  name  USA  Enterprises, 
Inc.,  since  some  of  the  claimants'  wages 
were  reported  under  an  unemployment 
insurance  (UI)  tax  account  for  USA 
Enterprises,  Inc. 

In  response  to  the  company's  request 
to  have  its  NAFTA  certification 
amended  to  include  its  marketing  arm, 
Slaks  Fifth  Avenue,  the  Department 
reviewed  the  subject  trade  adjustment 
assistance  investigation. 

New  findings  show  that  USA 
Enterprises,  Inc.,  headquartered  in  New 
York.  New  York  produced  men's  pants 
at  its  production  facilities  in  Bamberg, 
South  Carolina  and  in  Spencer  and 
Sparta,  Termessee.  All  facilities  ceased 
production  in  February  1994  and  all 
production  workers  were  laid  off  at  that 
time.  Therefore,  the  Department  is 
amending  the  subject  certification  to 
include  the  production  facilities  and  the 
marketing  arm. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
USA  Enterprises,  Inc.,  who  were 
adversely  affected  by  increased  imports 
of  men's  pants. 

The  amended  notice  applicable  to 
TA-W-29,766  is  hereby  issued  as 
follows: 

All  workers  of  Slaks  Fifth  Avenue,  New 
York,  New  York  and  USA  Enterprises,  Inc., 
New  York,  New  York  and  USA  Enterprises, 
Inc..  Conyers,  Georgia:  USA  Enterprises  of 
South  Carolina.  Bamberg,  South  Carolina  and 
USA  Enterprises  of  Tennessee,  Spencer  and 
Sparta,  Tennessee  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  24, 1993.  are  eligible  to  apply  for 


adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C,  this  26th  day 
of  August,  1994. 
Violet  L.  Thompson. 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-22204  Filed  9-8-94:  8:45  am] 
BILUNG  CODE  4510-3(Myi 

[NAFTA-00063,  NAFTA-00071,  NAFTA- 
00072;  NAFTA-00072A  and  NAFTA-00072B] 

USA  Enterprises,  Inc.,  Conyers, 
Georgia  et  al.;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance 

In  accordance  with  Section  250(a) 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974.  as  amended  (19  USC 
2273).  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  May  6, 1994. 
applicable  to  all  workers  engaged  in 
employment  related  to  the  production  of 
men's  pants  at  USA  Enterprises,  Inc..  in 
Conyers,  Georgia,  Bamberg,  South 
Carolina  and  Spencer  and  Sparta, 
Tennessee.  The  notice  was  published  in 
the  Federal  Register  on  May  20. 1994 
(59  FR  26523). 

In  response  to  the  subject  firm's 
request  to  have  its  NAFTA  certification 
amended  to  include  its  New  York 
headquarters  unit  and  its  marketing 
arm,  Slaks  Fifth  Avenue  in  New  York, 
the  Department  reviewed  the  subject 
trade  adjustment  assistance 
investigation. 

New  findings  show  that  USA 
Enterprises,  Inc..  and  Slaks  Fifth 
Avenue.  New  York,  New  York,  operate 
jointly  under  the  same  management  in 
the  production  and  marketing  of  men's 
pants. 

Therefore,  the  Department  is 
amending  the  subject  certification  to 
include  USA  Enterprises,  Inc.,  and  Slaks 
Fifth  Avenue,  New  York,  New  York. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
USA  Enterprises,  Inc.,  and  Slaks  Fifth 
Avenue,  New  York,  New  York,  who 
were  adversely  affected  by  increased 
imports  of  men's  pants. 

The  amended  notice  applicable  to 
NAFTA-00063;  NAFTA-00071  and 
NAFTA-00072  is  hereby  issued  as 
follows: 

All  workers  engaged  in  employment 
related  to  the  production  of  men's  pants  at 
the  following  locations  of  USA  Enterprises, 
Inc.,  and  Slaks  Fifth  Avenue,  Ltd.  who 
become  totally  or  partially  separated  from 
employment  on  or  after  Decemlier  8, 1993, 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 


USA  Enterprises.  Inc,       NAFTA-00063 
Conyers,  Georgia. 

USA  EnlCTprises  of  NAFTA-00071 

South  Carolina,  Bam- 
berg, South  Carolina. 

USA  Enterprises  of  NAFTA-00072 

Tennessee,  Spencer, 
Tennessee. 

Sparta,  Tennessee  „    NAFTA-00072A 

USA  Enterprises.  Inc.       NAFTA-00G72B 
&  Slaks  Fifth  Ave- 
nue, Ltd.,  New  York. 
New  York. 

Signed  at  Washington,  D.C.  this  29th  day 
of  August,  1994. 
Violet  L.  Thompson, 

Deputy  Director,  Office  <?f  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-22205  Filed  9-8-94;  8:45  am) 
BILLING  OOOC  4C1«-a«-M 


Trade  Adjustment  Assistance 
Program;  Designation  of  Certifying 
Officers 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice  of  designation  of 
certifying  officers. 

SUMMARY:  The  trade  adjustment 
assistance  program  operates  under  the 
Trade  Act  of  1974  to  furnish  program 
benefits  to  domestic  workers  adversely 
affected  in  their  employment  by  imports 
of  articles  which  are  like  or  are  directly 
competitive  writh  articles  produced  by 
the  firm  employing  the  workers. 
Workers  become  eligible  for  program 
benefits  only  if  they  are  certified  under 
the  Act  as  eligible  to  apply  for 
adjustment  assistance.  From  time  to 
time  the  agency  issues  an  Order 
designating  officials  of  the  agency 
authorized  to  act  as  certifying  officers. 
Employment  and  Training  Order  No.  1- 
94  was  issued  to  revise  the  listing  of 
officials  designated  as  certifying 
officers,  superseding  the  previous  order. 
Employment  and  Training  Order  No.  1- 
94  is  published  below. 

Signed  at  Washington,  D.C,  on  this  2nd 
day  of  September  1994. 
Douglas  Ross, 
Assistant  Secretary  of  Labor. 

U.S.  DEPARTMENT  OF  LABOR 

Employment  and  Training  Administration, 

Washington,  D.C.  20210. 
Classification:  TAA. 
Correspondence  SymboL  TWT. 
Date:  August  29, 1994. 
Directive:  EMPLOYMENT  AND  TRAINING 

ORDER  NO.  1-94. 
To:  NATIONAL  AND  REGIONAL  OFFICES. 
From:  DOUG  ROSS.  Assistant  Secretary  of 

Labor  for  £mplo>-meDt  and  Training. 
Subject:  Trade  Adjustment  Assistance 

Program  (Trade  Act  of  1974)^ 

Designation  of  Certifying  Officers. 


1.  Purpose.  To  designate  certifying 
officers  to  carry  out  functions  required 
for  the  worker  adjustment  assistance 
program  under  the  Trade  Act  of  1974. 
the  North  American  Free  Trade 
Agreement  Implementation  Act  and  the 
certification  regulation  in  the  Code  of 
Federal  Regulations  at  Title  29,  Part  90. 

2.  Directives  Affected.  Employment 
and  Training  Order  No.  2-91,  July  9, 
1991  (56  FR  32449  (July  16. 1991)J.  is 
superseded. 

3.  Background.  Persons  designated  as 
certifying  officers  are  vested  with 
certain  authority  and  assigned 
responsibihties  under  the  Trade  Act  of 
1974,  the  North  American  Free  Trade 
Agreement  Implementation  Act  and  29 
CFR  Part  90.  Such  authority  and 
responsibilities  particularly  include 
making  determinations  and  issuing 
certifications  with  respect  to  the 
eligibility  of  groups  of  workers  to  apply 
for  adjustment  assistance  under  the  Act 
and  the  program  benefit  regulations  at 
20  CFR  Part  617.  The  Secretary  of 
Labor's  Order  3-81.  June  1. 1981  (46  FR 
31117  (June  12. 1981))— 

delegated  authority  and  assigned 
responsibilit)'  to  the  Assistant  SecreUry  for 
Employment  and  Training  for  coordinating, 
monitoring,  and  insuring  that  the  functions 
of  the  Secretary  of  Labor  under  the  Trade  Act 
of  1974,  are  carried  out.  including  but  not 
limited  to  *  •  •  |d}eveloping  and 
promulgating  program  performance 
standards  relating  to  the  conduct  of 
certification  investigations,  public  hearings, 
issuance  of  notice  of  certification  decisions, 
delivery  of  program  benefits,  and  other 
processes  involved  in  the  administration  of 
the  trade  adjustment  assistance 
program  *  *  •  land)  (dletermining 
eligibility  of  groups  of  workers  to  apply  for 
adjustment  assistance  *   *   *. 

4.  Designation  of  Officials.  By  virtue 
of  the  authority  vested  in  me  by  the 
Secretary's  Order  3-81.  the  following 
officials  of  the  Employment  and 
Training  Administration.  United  States 
Department  of  Labor,  are  hereby 
designated  as  certifying  officers  for  the 
trade  adjustment  assistance  program: 

a.  Assistant  Secretary  for  Emplo^Tiient 
and  Training 

b.  Administrator,  Office  of  Work- 
Based  Learning  (OWBL) 

c.  Director,  Unemployment  Insurance 
Service  (UlS) 

d.  Director,  Office  of  Legislation  and 
Actuarial  Services,  UIS 

e.  Deputy  Director,  Office  of 
Legislation  and  Actuarial  Services,  UIS 

f.  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance  (OTAA) 

g.  Program  Manager,  Investigations 
and  Reports,  Office  of  Trade  Adjustment 
Assistance  (OTAA) 


h.  Program  Manager,  Office  of  Worker 
Retraining  and  Adjustment  Programs 
(OWRAP) 

The  foregoing  designated  certifying 
officers  are  delegated  authority  and 
assigned  responsibility,  subject  to  the 
general  direction  and  control  of  the 
Assistant  Secretary  and  Deputy 
Assistant  Secretaries  of  the  Employment 
and  Training  Administration  and  the 
Program  Managers  of  the  Office  of  Trade 
Adjustment  Assistance,  to  carry  out  the 
duties  and  functicms  of  certifying 
officers  under  the  Trade  Act  of  1974  and 
29  CFR  Part  90. 

5.  Effectiw  Date.  This  Order  is 
effective  on  date  of  issuance. 
tFR  Doc.  94-22206  Filed  9-8-94;  8:45]  am 
BILUNG  COK  4Sie-aO-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  Of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Overview/Challenge 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  September  27-29, 
1994.  The  panel  will  meet  from  9:30 
a-m.  to  5:30  p.m.  on  September  27, 1994 
and  from  9:00  a.m.  to  5:30  p.m.  on 
September  28-29. 1994.  This  meeting 
will  be  held  in  Room  716,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  pubhc  from  9:30  a.ra.  to  10:30 
a.m.  for  welcome,  introductions,  and  an 
over\'iew  of  the  Challenge  Program  and 
from  5:00  p.m.  to  5:30  p.m.  for  a  poUcy 
discussion  regarding  the  Qiallenge 
Program,  on  September  27. 1994  ar.d 
from  9:00  a.m.  to  5:30  p.m.  on 
September  28-29, 1994  for  a  discussion 
of  current  and  future  directions  of  the 
Visual  Arts  Program  and  a  discussion  of 
Visual  Arts  FY  95  and  96  guidelines  for 
organizations  and  individual  categories. 

The  remaining  portion  of  this  meeting 
from  10:30  a.m.  to  5:00  p.m.  on 
September  27, 1994  is  for  the  purpose 
of  Panel  rexiew,  discussion,  evaluation, 
and  recommendation  on  Vi^^  Arts 
Challenge  applications  for  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
apphcants.  In  accordance  with  the 
determination  of  the  Chairman  of 
Februarj-  8,  1994  this  session  will  be 
closed  to  the  public  piu^uant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
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section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
pMiel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1 100 
Pennsylvania  Avenue,  NW.  Washington, 
DC  20506.  202/682-5532,  TYY  202/ 
682-5496.  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington.  DC  20506,  or  call 
202/682-5439. 

Dated:  September  1. 1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

|FR  Doc.  94-22189  Filed  9-8-94;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Science  Foundation  (NSF) 
has  received  waste  management  permit 
applications  from  Adventure  Network 
International  (ANI)  associated  with 
touristic  activities  at  several  locations  in 
Antarctica  and  from  PolarFliteTw  for  use 
and  transfer  of  aviation  fuel  in 
Antarctica,  submitted  to  NSF  pursuant 
to  regulations  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  on  or  before  October  11, 
1994.  Permit  applications  may  be 
inspected  by  interested  parties  at  the 
Permit  Office,  address  below. 
ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office.  Room  755, 
Office  of  P(^r  Programs.  National 
Science  Foimdation.  4201  Wilson 
Boulevard.  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Cunningham  or  Peter  R. 
Karasik  at  the  above  address  or  (703) 
306-1031. 

Application  (1) — Adventure  Network 
International 

SUPPt£MENTARY  INFORMATION:  NSF's 
Antarctic  Waste  Regulation.  45  CFR  Part 


671,  requires  all  U.S.  citizens  and 
entities  to  obtain  a  permit  for  the  use  or 
release  of  a  designated  pollutant  and  for 
the  release  of  waste  in  Antarctica.  NSF 
has  received  a  permit  application  under 
this  regulation  which  covers  the  waste 
management  activities  of  U.S.  citizens 
participating  in  antarctic  tours  managed 
by  ANI.  The  permit  applicant  is:  Ms. 
Anne  Kershaw,  Adventure  Network 
International,  Canon  House,  27  London 
End.  Beaconsfield.  Bucks.  HPa.  2HN, 
U.K. 

ANT  conducts  tours  to  the  South  Pole, 
the  Dawson-Lambert  Glacier,  the 
Transantarctic  Mountains.  Mount 
Vinson,  and  other  antarctic  locations. 
The  permit  application  is  limited  to  the 
waste  management  activities  of  U.S. 
citizens  participating  in  the  tours.  The 
proposed  duration  of  the  permit  is  from 
October  17. 1994  through  October  16, 
1995. 

Activity  for  Which  Permit  Requested 

Adventure  Network  takes  groups 
which  include  up  to  15  U.S.  citizens  to 
locations  of  touristic  interest  in 
Antarctica.  In  some  of  the  tours, 
unleaded  kerosene  (white  gas),  a 
designated  pollutant  under  antarctic 
waste  regulations,  is  used  for  cooking. 
Solid  waste  and  unused  supplies  are 
packed  out  and  returned  to  Punta 
Arenas,  Chile.  Conditions  of  the  permit 
will  include  requirements  to  educate  all 
participants  with  the  requirements  of 
the  Antarctic  Conservation  Act  (ACA), 
report  on  the  removal  of  materials  and 
any  accidental  releases  and  manage 
human  waste  in  accordance  with 
antarctic  waste  regulations. 

Application  (2)— PolarFliteTM 

SUPPLEMENTARY  INFORMATION:  NSF's 
Antarctic  Waste  Regulation,  45  CFR  Part 
671,  requires  all  U.S.  citizens  and 
entities  to  obtain  a  permit  for  the  use  or 
release  of  a  designated  pollutant  and  for 
the  release  of  waste  in  Antarctica.  NSF 
has  received  a  permit  application  under 
this  regulation  which  addresses 
emissions  from  the  combustion  of  Jet  A 
type  fuel  and  a  single  refueling  event 
during  a  24-hour  airplane  flight  in  the 
regions  south  of  S60  degrees  latitude. 
The  permit  applicants  are: 
Mr.  James  M.  Conn,  Pilot.  PolarFliteTw, 

230  West  Coleman  Street.  Rice  Lake. 

WI 54868 
Mr.  Michael  K.  Egan,  Captain. 

PolarFlite''^.  5  Owens  Court.  Sterling. 

VA  20165 

PolarFlite''"'^  is  flying  around  the 
world  in  a  small  plane  by  way  of  the 
North  and  South  Pole  and  will  land 
briefly  in  Antarctica  for  refueling.  The 
proposed  duration  of  the  permit  is  from 


November  10. 1994  to  December  15, 
1994. The  flight  in  Antarctica  and 
refueling  would  occur  during  this  time. 

Activity  for  Which  Permit  Requested 

PolarFliteTM  intends  to  fly  a  small 
plane  powered  by  a  Pratt  &  Whitney 
PT6A-64  turbine  engine  in  /Antarctica.  , 
Up  to  800  gallons  of  fuel  will  be  used 
during  flight.  The  anticipated  waste 
releases  consist  of  emissions  from  the 
combustion  and  transfer  of  fuel.  The 
plane  will  land  once  at  McMurdo 
Station  on  Ross  Island  for  refueling. 
Fuel  will  be  provided  by  a  Canadian 
company.  Adventure  Network 
International.  From  300  to  500  gallons 
of  fuel  will  be  transferred  from  55-galIon 
drums  by  hand  pump.  Spill  control 
measures  including  the  placement  of 
absorption  pads  and  close  inspection 
procedures  will  be  required  during  the 
fuel  transfer. 
Robert  S.  Cunningham, 
NEPA  Compliance  Manager,  Office  of  Polar 
Programs.  National  Science  Foundation. 
[FR  Doc.  94-22190  Filed  9-8-94;  8:45  ami     . 
BILUNG  CODE  7555-01-M  -         ~       i 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Two  Public  Hearings  in  Aviation 
Special  Investigation 

In  connection  with  the  Special 
Investigation  of  Air  Tour  Operators 
Engaged  in  Sight  Seeing  Operations  in 
the  United  States  of  /America  writh 
Special  Emphasis  on  Operations  in  the 
Vicinity  of  Grand  Canyon,  Arizona  and 
in  the  State  of  Hawaii  the  National 
Transportation  Safety  Board  will 
convene  two  public  hearings — the  first 
one  will  commence  at  9:00  a.m. 
(mountain  standard  time)  on  October 
11. 1994.  in  the  Regency  A-B  Balfroom 
of  the  Hyatt  Regency  Phoenix  Hotel,  at 
Civic  Plaza,  located  at  122  North  Second 
Street,  Phoenix.  Arizona;  the  second  one 
will  commence  at  9:00  a.m.  (Hawaii 
daylight  time)  on  October  13. 1994.  in 
the  Coral  4  Ballroom  of  the  Hiltoii 
Hawaiian  Village,  in  the  Mid  Pacific 
Conference  Center  on  the  Sixth  Floor  of 
the  Parking  Garage,  located  at  2005 
Kalia  Road,  Honolulu.  Hawaii.  For  more 
information,  contact  Richard  V. 
Childress,  Hearing  Officer,  National 
Transportation  Safety  Board,  490 
L'Enfant  Plaza.  SW.,  Washington.  D.C. 
20594.  telephone  (202)  382-6714. 

Dated:  September  6, 1994. 
Ray  Smith, 

Alternate  Federal  Register  Liaison  Officer. 
[PR  Doc.  94-22340  Filed  9-»-94;  8:4.S  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  52-001] 

GE  Nuclear  Energy;  Availability  of 
Final  Safety  Evaluation  Report  for  the 
Advanced  Boiling  Water  Reactor 
Design 

The  U.S.  Nuclear  Regulatory 
Commission  has  published  its  Final 
Safety  Evaluation  Report  for  the 
Advanced  Boiling  Water  Reactor  Design 
and  has  issued  the  report  as  NUREG- 
1503. 

Copies  of  NUREG-1503  have  been 
placed  in  the  NRCs  Public  Docket 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC  20555. 
telephone  (202)  634-3273,  for  review  by 
interested  persons.  Copies  of  NUREG- 
1503  may  be  purchased  from  the 
Superintendent  of  Documents,  NRG 
Sales.  Post  Office  Box  37082. 
Washington.  DC  20013-7082.  telephone 
(202)  512-2249.  Copies  are  also 
available  from  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road.  Springfield,  Virginia  22161, 
telephone  (703)  487-4650. 

-    Dated.at  Rockville,  Maryland,  this  25th  day 
-  of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
R.  W.  Borchardt, 

Director,  Standardization  Project  Directorate. 
Associate  Directorate  for  Advanced  Reactors 
and  License  Renewal,  Office  of  Nuclear 
Reactor  Regulation.    ' 
IFR  Doc.  94-22245  Filed  9-8-94;  8:45  am) 
BILLING  CODE  75M>-01-M 

[lA  94-020] 

In  the  Matter  of:  Paul  A.  Bauman; 
Order  Requiring  Notification  Prior  To 
involvement  in  NRC-Licensed 
Activities  (Effective  Immediately) 

I 

Paul  A.  Bauman  has  been  employed 
in  the  field  of  industrial  radiography 
since  approximately  1981.  In  April 
1987,  Mr.  Bauman  was  hired  by  the 
American  Inspection  Company,  Inc., 
(Licensee  or  AMSPEC).  AMSPEC  held 
Materials  License  No.  12-24801-01 
(License)  issued  by  the  Nuclear 
Regulatory  Commission  (NRG  or 
Commission)  pursuant  to  10  CFR  Parts 
30  and  34.  This  license  authorized  the 
conduct  of  industrial  radiography 
activities  in  accordance  with  specified 
conditions.  On  April  30, 1992,  the 
License  was  suspended  as  a^sult  of 
significant  safety  violations  and  related 
safety  concerns.  Mr.  Bauman  was  a  Vice 
President  and  Radiation  Protection 
Officer  of  AMSPEC  when  a  majority  of 


the  violations  discussed  below 
occurred. 

n 

Between  August  22, 1991  and 
November  12,  1992,  the  NRG  Office  of 
Investigations  conducted  an 
investigation  of  licensed  activities  at 
AMSPEC.  During  the  course  of  this 
investigation,  the  License  was 
suspended  because  a  significant  number 
of  safety  violations  were  uncovered.  In 
addition,  the  investigation  revealed  that 
Mr.  Bauman,  in  his  capacity  as  a  Vice 
President  and  Radiation  Protection 
Officer  of  AMSPEC.  deliberately: 

(1)  Falsified  employee  training 
records  of  numerous  radiography 
employees  of  AMSPEC: 

(2)  Failed  to  train  and  certify 
numerous  radiography  employees  of 
AMSPEC; 

(3)  Provided  examinees  answers  to 
examination  questions  and  personally 
aided  and  assisted  employees  in  order 
to  achieve  required  test  scores; 

(4)  Provided,  with  co-conspirator 
Daniel  McCool.  false  information  to  the 
Commission  regarding  the  qualification 
of  AMSPEC  employees  in  an  NRC 
license  amendment  application; 

(5)  Falsified  records  of  quarterly 
personnel  radiation  safety  audits;  and 

(6)  Submitted  false  information 
regarding  the  training  and  qualification 
of  two  individuals  to  the  Commission  in 
an  application  for  an  NRC  license 
renewal. 

10  CFR  34.31(a)  provides  that  a 
licensee  shall  not  permit  any  individual 
to  act  as  a  radiographemntil  such 
individual: 

(1)  Has  been  instructed  in  the  subjects 
outlined  in  Appendix  A  of  10  CFR  Part 
34; 

.  (2)  Has  received  copies  of  and 
instruction  in  NRC  regulations 
contained  in  10  CFR  Part  34  and  in  the 
applicable  sections  of  10  CFR  Parts  19 
and  20.  NRC  license(s)  under  which  the 
radiographer  will  perform  radiography, 
and  the  licensee's  operating  and 
emergency  procedures; 

(3)  Has  demonstrated  competence  to 
use  the  licensee's  radiographic  exposure 
devices,  sealed  sources,  related 
handling  tools,  and  survey  instruments; 
and 

(4)  Has  demonstrated  understanding 
of  the  instructions  in  this  paragraph  by 
successful  completion  of  a  written  test 
and  field  examination  on  the  subjects 
covered.  AMSPEC  submitted  a 
Radiation  Safety  Manual  as  a  part  of  its 
license  application  dated  September  20. 
1986.  A  part  of  this  manual  prescribes 
the  licensee's  employee  training 
program  to  satisfy  the  requirements  of 
Appendix  A  of  10  CFR  Part  34.  This 


manual  was  incorporated  as  a  part  of 
License  Condition  17  of  the  AMSPEC 
license.  In  addition,  10  CFR  34.11(d)(1) 
requires,  in  part,  that  an  applicant  have 
an  inspection  program  that  includes  the 
observation  of  the  performance  of  each 
radiographer  and  radiographer's 
assistant  during  an  actual  radiographic 
operation  at  intervals  not  to  exceed 
three  months.  AMSPEC  had  an 
approved  audit  program  that  was 
incorporated  as  part  of  License 
Condition  17  to  meet  the  requirements 
of  10  CFR  34.11(d)(1).  10  CFR  30.9(a) 
requires,  in  part,  that  information 
provided  to  the  Commission  by  a 
licensee,  or  information  required  by  the 
Commission's  regulations  to  be 
maintained  by  the  licensee,  shall  be 
complete  and  accurate  in  all  material 
respects.  10  CFR  30.10(a)  requires,  in 
part,  that  any  licensee  or  any  employee 
of  a  licensee  may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  a  licensee  to  be  in  violation 
of  any  rule,  regulation,  order,  or  term  of 
any  license,  issued  by  the  Commission, 
or 

(2)  Deliberately  submit  to  the  NRC 
information  that  the  person  submitting 
the  information  knows  to  be  incomplete 
or  inaccurate  in  some  respect  material  to 
the  NRC. 

Between  late  1989  and  March  1.  1992. 
Mr.  Bauman  deliberately  caused 
AMSPEC  to  violate  10  CFR  34.31  by 
failing  to  train  and  certifv'  numerous 
radiography  employees  of  AMSPEC  as 
required  and  caused  AMSPEC  to  violate 
10  CFR  30.9  by  deliberately  falsifying 
training  records  to  show  that  numerous 
employees  of  AMSPEC  stationed  at  the 
Hess  facility  on  St.  Croix  were  properly 
trained  in  radiation  safety.  During  1990 
and  1991,  Mr.  Bauman  violated  License 
Condition  17  by  providing  unauthorized 
and  improper  aid  to  AMSPEC 
employees  taking  radiation  safety 
examinations  in  that  Mr.  Bauman: 

(1)  Allowed  the  use  of  reference 
material  during  closed-book 
examinations; 

(2)  Permitted  examinees  to  complete 
examinations  in  an  untimed. 
unmonitored  setting;  and 

(3)  Directly  provided  the  examinees 
with  answers  to  test  questions.  In  June 
of  1990,  Mr.  Bauman  caused  AMSPEC 
to  violate  10  CFTl  30.9  by  preparing  an 
NRC  license  amendment  letter  to  the 
NRC  that  dehberately  contained  false 
information  regarding  the  qualification 
of  three  AMSPEC  employees.  In  July 
and  August  of  1991 .  Mr.  Bauman  caused 
AMSPEC  to  violate  10  CFR  30.9  and  10 
CFR  34.11  by  deliberately  falsifying 
records  of  quarterly  personnel  radiation 
safety  audits.  In  November  of  1991.  Mr. 
Bauman  caused  AMSPEC  to  violate  10 
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CFR  30.9  by  conspiring  with  and 
directing  his  secretary  to  physically 
write  answCTS  on  a  required  radiation 
safety  test  by  annotating  on  the  test  the 
name  of  an  AMSPEC  employee  and 
placing  it  in  that  wnployee's  radiation 
safety  records.  Mr.  Bauman  violated  10 
CFR  30.10  by  dehberately  submitting 
false  information  regarding  the  training 
and  quahfication  of  two  individuals  to 
the  Commission  in  a  December  20, 1991 
application  for  an  NRC  license  renewal. 

On  December  17, 1992.  Mr.  Bauman 
pled  gxiilty  to  two  felony  counts.  The 
first  count  involved  conspiracy  to 
violate  42  U.S.C.  2273  (section  223  of 
the  Atomic  Energy  Act).  The  second 
count  consisted  of  deliberately 
providing  false  information  to  the  NRC 
in  violation  of  42  U.S.C.  2273  and  42 
U.S.C.  2201b  (section  161b  of  the 
Atomic  EJiergy  Act)  and  10  CFR  30.9 
and  10  CFR  30.10(a)(2)  of  the 
Commission's  regulations. 

lU 

The  NRC  must  be  able  to  rely  on  the 
Licensee  and  its  employees  to  comply 
with  NRC  requirements,  including  the 
requirement  to  provide  information  and 
maintain  records  that  are  complete  and 
accurate  in  all  material  respects.  As  a 
Vice  President  and  Radiation  Protection 
OtTicer  (RPO)  of  AMSPEC.  Mr.  Bauman 
was  responsible  for  ensuring  that  the 
Commission's  regulations  and  License 
conditions  were  met  and  that  records 
which  were  required  to  demonstrate 
compliance  with  the  Commission's 
regulations  and  License  conditions  were 
true  and  accurate  in  all  material  aspects. 
Mr.  Batiman's  deliberate  actions  in 
causing  the  Licensee  to  violate  10  CFR 
30.9.  34.11.  and  34.31  and  License 
Condition  17.  and  his  deliberate 
misrepresentations  to  the  NRC,  are 
unacceptable  and  raise  a  question  as  to 
whether  he  can  be  relied  on  at  this  time 
to  comply  with  NRC  requirements  and 
to  provide  complete  and  accurate 
information  to  the  NRC. 

Consequently,  the  NRC  needs  the 
ca{>ability  to  monitor  his  performance  of 
licensed  activities  in  order  to  be  able  to 
maintain  the  requisite  reasonable 
assurance  that  licensed  activities  can  be 
conducted  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public  will  be 
protected  if  Mr.  Bauman  is  employed  in 
NRC-licensed  activities.  Therefore,  the 
public  health,  safety  and  interest  require 
that  for  a  period  of  three  years  from  the 
date  of  this  Order.  Mr.  Bauman  shall 
notify  the  NRC  of  his  employment  by 
any  person  or  entity  engaged  in  NRC- 
licensed  activities  to  ensure  that  the 
.NRC  can  monitor  the  status  of  Mr. 
Bauman's  compliance  with  the 


Commission's  requirements  and  his 
understanding  of  his  commitment  to 
compliance.  Furthermore,  pursuant  to 
10  CFR  2.202. 1  find  that  the 
significance  of  the  conduct  described 
above  is  such  that  the  public  health, 
safety  and  interest  require  that  this 
order  be  effective  immediately. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b.  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202, 10  CFR  30.10.  and  10  CFR  150.20. 
it  is  hereby  ordered,  effective 
immediately,  that: 

For  a  period  of  three  years  from  the 
date  of  the  Order.  Paul  A.  Bauman  shall: 
Within  20  days  of  his  acceptance  of 
each  employment  offer  involving  NRC- 
licensed  activities  or  his  becoming 
involved  in  NRC-licensed  activities, 
provide  notice  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  of 
the  name,  address,  and  telephone 
number  of  the  employer  ot  the  entity 
where  he  is,  or  will  bie,  involved  in  the 
NRC-licensed  activities.  NRC-licensed 
activities  are  those  activities  which  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  the  NRC, 
including,  but  net  limited  to.  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20.  In  the  first 
notification  Mr.  Bauman  shall  include  a 
statement  of  his  commitment  to 
compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  he  will  now  comply  with 
applicable  NRC  requirements. 

The  Director.  Office  of  Enforcement, 
may.  in  writing,  relax  or  rescind  any  of* 
the  above  conditions  upon 
demonstration  by  Mr.  Bauman  of  good 
cause. 


In  accordance  with  10  CFR  2.202, 
Paul  A.  Bauman  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  The  answer  may  consent  to  this 
Order.  Unless  the  answer  consents  to 
this  Order,  the  answer  shall,  in  writing 
and  imder  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  Mr.  Bauman  or  any 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 


submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  Attn:  Chief. 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555.  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator. 
NRC  Region  11, 101  Marietta  Street  NW.. 
Suite  2900,  Atlanta,  GA  30323.  and  to 
Paul  A.  Bauman  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Paul 
A.  Bauman.  If  a  person  other  than  Paul 
A.  Baimfian  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  or  her  interest 
is  adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Paul  A. 
Bauman  or  another  person  whose 
interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 

Pursuant  to  10  CFHi2.202(c)(2}(i).  Paul 
A.  Bauman.  or  any  other  person 
adversely  affected  by  this  Order,  may.  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  groimd  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Sectioii  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberaan, 
Director,  Office  of  Enforcement. 
|FR  Doc.  94-22246  Filed  9-8-94;  8:45  ami 
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PA  94-019] 

In  the  Matter  of:  Larry  S.  Ladner;  Order 
Prohibiting  Involvement  \n  NRC- 
Llcensed  Activities  (Effective 
Immediately) 


Larry  S.  Ladner  has  been  employed  as 
a  radiographer  in  the  field  of  industrial 
radiography  since  approximately  1964. 


In  October,  1989,  Mr.  Ladner  was  hired 
by  the  American  Inspection  Company, 
hic.  (AMSPEC).  AMSPEC  held  Materials 
License  No.  12-24801-01  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR 
Parts  30  and  34.  This  license  authorized 
the  conduct  of  industrial  radiography 
activities  in  accordance  with  certain 
specified  conditions.  On  April  30, 1992, 
the  license  was  suspended  as  a  result  of 
significant  safety  violations  and  related 
safety  concerns.  Mr.  Ladner  worked  as 
both  a  radiographer  and  a  supervisor 
until  his  dismissal  by  AMSPEC  in  the 
latter  part  of  1991. 


11 

Between  August  22.  1991  and 
November  12, 1992,  the  NRC  Office  of 
Investigations  (01)  conducted  an 
investigation  of  licensed  activities  of 
AMSPEC.  During  the  course  of  this 
investigation,  the  AMSPEC  license  was 
suspended  when  a  significant  number  of 
safety  violations  were  identified.  In 
addition,  the  investigation  revealed  that 
Mr.  Ladner,  in  his  position  as  a 
supervisor  (1)  Deliberately  allowed 
radiographers'  assistants  to  work 
unsupervised  on  numerous  occasions, 
(2)  deliberately  falsified  in  excess  of  100 
quarterly  persoimel  audits,  and  (3) 
deliberately  gave  false  information  to 
NRC  officials  regarding  the 
unauthorized  use  of  licensed  material. 

10  CFR  34.44  requires  that  a 
radiographer's  assistant  shall  be  under 
the  personal  supervision  of  a 
radiographer  whenever  he  uses 
radiographic  exposure  devices,  sealed 
sources  or  related  source  handling  tools, 
or  conducts  radiation  surveys  required 
by  10  CFR  34.43tb)  to  determine  that  the 
sealed  source  has  returned  to  the 
shielded  position  after  an  exposure.  The 
personal  supervision  shall  include: 

(a)  The  radiographer's  personal 
presence  at  the  site  where  the  sealed 
sources  are  being  used; 

(b)  The  ability  of  the  radiographer  to 
give  immediate  assistance  if  required; 
and 

(c)  The  radiographer  watching  the 
assistant's  performance  of  the 
operations  referred  to  in  this  section.  In 
addition,  10  CFR  34.11(d)(1)  requires,  in 
part,  that  an  applicant  have  an 
inspection  program  that  requires  the 
observation  of  the  performance  of  each 
radiographer  and  radiographer's 
assistant  during  an  actual  radiographic 
operation  at  intervals  not  to  exceed 
three  months. 

10  CFR  30.9(a)  requires,  in  part,  that 
information  provided  to  the 
Commission  by  a  licensee,  and 
information  required  by  the 
Commission's  regulations  to  be 


maintained  by  the  licensee,  shall  be 
complete  and  accurate  in  all  material 
respects. 

While  functioning  as  a  radiation 
protection  officer,  Mr.  Ladner 
deliberately  caused  a  violation  of  10 
CFR  34.44  in  December  1990  and 
February  through  May  1991  by  allowing 
three  radiographers'  assistants  to  work 
independently  and  without  personal 
supervision.  During  this  same  period, 
Mr.  Ladner  also  authorized  others  to  use 
his  name  on  check-out  logs,  in  violation 
of  10  CFR  30.10.  Moreover,  Mr.  Ladner's 
employer  (AMSPEC)  had  an  approved 
program  that  required  the  observation  of 
radiographers  and  radiographers' 
assistants  at  the  required  interval  as 
prescribed  by  10  CFR  34.11(d);  however, 
between  September  1990  and  November 
1991,  he  deliberately  disregarded  the 
licensee's  program  in  excess  of  100 
times  by  falsifying  records  of  audits  that 
were  never  performed,  causing  a  - 
violaUon  of  10  CFR  30.9.  During  an  NRC 
inspection  conducted  on  July  22-23, 
1991,  Mr.  Ladner  dehberately  provided 
inaccurate  information  to  NRC 
inspectors  when  he  claimed  no 
knowledge  of  a  reported  vmauthorized 
use  of  licensed  material,  when  in  fact  he 
was  aware  of  such  use. 

On  January  15, ,1993,  Mr.  Ladner  pled 
guilty  to  one  felony  count  involving 
deliberate  violations  of  the  Atomic 
Energy  Act  based  on  his  violations  of 
these  requirements. 

Ill 

Based  on  the  above,  Mr.  Ladner 
engaged  in  deliberate  misconduct  which 
caused  AMSPEC  to  be  in  violation  of  10 
CFR  30.9  and  34.11(d).  The  NRC  must 
be  able  to  rely  on  licensees  and  their 
employees  to  comply  with  NRC 
requirements,  including  the 
requirements  to  supervise 
radiographer's  assistants  performing 
licensed  activities  and  to  maintain  and 
compile  records  that  are  complete  and 
accurate  in  all  material  respects.  Mr. 
Ladner's  deliberate  actions  in  causing 
AMSPEC  to  be  in  violation  of  NRC 
requirements  (e.g.,  30.9  and  34.11(d)), 
and  his  deliberate  submittal  to  AMSPEC 
of  false  audit  records,  which  are 
violations  of  10  CFR  30.10.  have  raised 
serious  doubt  as  to  whether  he  can  be 
relied  on  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  the  NRC. 
Mr.  Ladner's  deliberate  misconduct, 
including  his  deliberate  false  statements 
to  Commission  officials,  cannot  and  will 
not  be  tolerated. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Comrtission's 


requirements  and  that  the  health  and 
safety  of  the  pubUc  will  be  protected,  if 
Mr.  Ladner  were  permitted  at  this  time 
to  supervise  or  perform  licensed 
activities  in  any  area  where  the  NRC 
maintains  jurisdiction.  Therefore,  the 
public  health,  safety  and  interest  require 
that  Mr.  Ladner  be  prohibited  from 
engaging  in  NRC  Ucensed  activities 
(including  supervising,  training  and 
auditing)  for  either  an  NRC  licensee  or 
an  Agreement  State  licensee  in  areas  of 
NRC  jurisdiction  in  accordance  with  10 
CFR  150.20  for  a  period  of  three  years 
from  the  date  of  this  Order.  In  addition, 
for  a  period  of  two  years  commencing 
after  completion  of  the  three  year  period 
of  prohibition,  Mr.  Ladner  is  required  to 
notify  the  NRC  of  his  employment  by 
any  person  or  entity  engaged  in  NRC- 
licensed  activities  to  ensiu^  that  the 
NRC  can  monitor  the  status  of  Mr. 
Ladner's  compUance  with  the 
Commission's  requirements  and  his 
understanding  of  his  commitment  to 
compliance.  Furthermore,  pursuant  to 
10  CFR  2.202, 1  find  that  the 
significance  of  the  conduct  described 
above  is  such  that  the  public  health, 
safety  and  interest  require  that  this 
order  be  effective  immediately. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202,  10  CFR  30.10.  and  10  CFR  150.20. 
it  is  hereby  ordered,  effective 
immediately,  that: 

1.  Larry  S.  Ladner  is  prohibited  for 
three  years  from  the  date  of  this  Order 
from  engaging  in  NRC-licensed 
activities.  NRC-licensed  activities  are 
those  activities  which  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150.20. 
During  this  time  period,  Mr.  Ladner 
must  also  provide  a  copy  of  this  Order 
to  prospective  employers  who  engage  in 
NRC-licensed  activities,  at  the  time  he 
accepts  employment. 

2.  For  a  period  of  two  years  after  the 
three-year  period  of  prohibition  has 
expired,  Larry  S.  Ladner  shall  within  20 
days  of  his  acceptance  of  an 
employment  offer  involving  NRC- 
licensed  activities  or  his  becoming 
involved  in  NRC-licensed  activities,  as 
defined  in  Paragraph  fV.l  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
of  the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  he  is,  or  will  be,  involved  in  the 
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NRC-Hcensed  activities.  In  the  first 
notification  Mr.  Ladner  shall  include  a 
statement  of  his  commitment  to 
compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  he  will  now  comply  with 
applicable  NRC  requirements. 

The  Director,  Office  of  Enforcement, 
may  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Ladner  of  good 
cause. 

In  accordance  with  10  CFR  2.202, 
Larry  S.  Ladner  must,  and  any  other 
person  adversely  affected  by  this  Order 
may.  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  The  answer  may  consent  to  this 
Order.  Unless  the  answer  consents  to 
this  Order,  the  answer  shall,  in  writing 
and  under  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  Larry  S.  Ladner  or 
any  other  person  adversely  affected 
relies  and  the  reasons  as  to  why  the 
Order  should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief. 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555;  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address;  to  the  Regional  Administrator, 
NRC  Region  11,  101  Marietta  Street. 
N.W..  Suite  2900.  Atlanta,  Georgia 
30323;  and  to  Larry  S.  Ladner  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  Larry  S.  Ladner.  If  a  person 
other  than  Larry  S.  Ladner  requests  a 
hearing,  that  person  shall  set  torth  with 
particularity  the  manner  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Lany  S. 
Ladner  or  another  person  whose  interest 
is  adversely  affected,  the  Commission 
will  issue  an  Order  designating  the  time 
and  place  of  any  hearing.  If  a  hearing  is 
held,  the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i), 
Larry  S.  Ladner,  or  any  other  person 
adversely  affected  by  this  Order,  may,  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
iiiimcdiate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 


based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  processing.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Maryland  this  26th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  CommissioD. 
James  Liebennan, 
Director.  Office  of  Enforcement. 
(FR  Doc  94-22249  Filed  9-S-94;  8:45  am] 
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[lA  94-0171 

In  the  Matter  of:  Daniel  J.  McCod; 
Order  Prohibiting  Invoh/ement  in  NRC- 
Ucensed  Activities  (Effective 
Immediately) 

I 

Daniel ).  McCool  has  been  employed 
as  a  radiographer  in  the  field  of 
industrial  renography  since 
approximately  1968.  On  approximately 
January  1. 1987.  Mr.  McCool  initiated 
licensed  activities  at  the  American 
Inspection  Company,  Inc.,  (AMSPEC), 
in  his  capacity  as  President.  AMSPEC 
held  Materials  License  No.  12-24801-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Parts  30  and  34.  The 
license  authorized  the  conduct  of 
industrial  radiography  activities  in 
accordance  with  specified  conditions. 
On  April  30, 1992,  the  license  was 
suspended  as  a  result  of  significant 
safety  violations  and  related  safety 
concerns.  Mr.  McCool  was  President  of 
AMSPEC  at  the  time  of  license 
suspension. 

II 

Between  August  22,  1991  and 
November  12,  1992,  the  NRC  Office  of 
Investigations  conducted  an 
investigation  of  licensed  activities  at 
AMSPEC.  During  the  course  of  this 
investigation,  the  AMSPEC  license  was 
susjjended  when  a  significant  number  of 
safety  violations  were  identified.  In 
addition,  the  investigation  revealed  that 
Mr.  McCool,  in  his  capacity  as  President 
of  AMSPEC.  conspired  with  other 
AMSPEC  officials  to  deceive  the 
Commission  regarding  training  of 
employees  and.  in  addition,  deliberately 
provided  false  sworn  testimony  to  NRC 
officials. 

AMSPEC  submitted  a  Radiation 
Safety  Manual  as  a  part  of  its  license 


application  dated  September  20, 1986. 
A  part  of  this  manual  refers  to  employee 
training  to  satisfy  the  requirements  of 
Appendix  A  of  10  CFR  Part  34.  This 
manual  was  incorporated  as  a  part  of 
License  Condition  17  of  the  AMSPEC 
license.  In  addition,  10  CFR  30.9(a) 
requires,  in  part,  that  information 
provided  to  the  Conmiission  by  a 
licensee,  and  information  required  by 
the  Commission's  regulations  to  be 
maintained  by  the  licensee,  shall  be 
complete  and  accurate  in  all  material 
respects.  10  CFR  30.10(a)  requires,  in 
part,  that  any  licensee  or  any  employee 
of  a  licensee  may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  a  licensee  to  be  in  violation 
of  any  rule,  regulation,  or  limitation  of 
any  license,  issued  by  the  Conmiission. 
or 

(2)  Deliberately  submit  to  the  NRC 
information  that  the  person  submitting 
the  information  knows  to  be  incomplete 
or  inaccurate  in  some  respect  material  to 
the  NRC. 

From  1990  through  April  1992,  Mr. 
McCool  deliberately  violated  License 
Condition  17  by  failing  to  train  new 
Radiation  Protection  Officers  (RPOs), 
and  by  allowing  others  to  administer  the 
RPO  qualification  process,  including 
exams  and  certification,  although  this 
was  contrary  to  the  Radiation  Safety 
Program  established  in  the  Radiation 
Safety  Manual.  For  over  two  years,  fi'om 
late  fall  1989  through  April  1992,  Mr. 
McCool  failed  to  perform  the  radiation 
safety  audit  function  required  by  the 
Radiation  Safety  Program.  In  addition  to 
the  above,  Mr.  McCool  deliberately 
provided  false  information  under  oath 
to  an  investigator  and  an  inspector  on 
May  4, 1992,  regarding  training  of  an 
individual  in  order  to  qualify  that 
individual  for  work  as  an  RPO. 

On  September  22, 1993,  Mr.  McOool 
pled  guilty  to  two  felony  violations  of 
the  Atomic  Energy  Act  based  on  his 
violations  of  these  requirements.  The 
violations  to  which  Mr.  McCool  pled 
were:  (1)  conspiracy  to  violate  the 
Atomic  Energy  Act,  and  (2)  providing 
false  information  to  the  NRC. 

Ill 

Based  on  the  above.  Mr.  McCool 
engaged  in  deliberate  misconduct  which 
caused  the  licensee  to  be  in  violation  of 
the  training  requirements  of  License 
Condition  17  and  10  CFR  30.9.  The  NRC 
must  be  able  to  rely  on  licensees  and 
their  employees  to  comply  with  NRC 
requirements,  including  the 
requirements  to  train  and  certity 
employees  in  radiation  safety  and 
procedures  and  the  requirement  to 
provide  information  that  is  complete 
and  accurate  in  all  material  respects. 


Mr.  McCool's  actions  in  deliberately 
causing  AMSPEC  to  be  in  violation  of 
NRC  requirements  regarding  training 
and  completeness  and  accuracy  of 
information  and  his  deliberate  false 
statements  to  NRC  officials  in  violation 
of  10  CFR  30.10  have  raised  serious 
doubt  as  to  whether  he  can  be  relied  on 
to  comply  with  NRC  requirements, 
including  the  requirement  to  provide 
complete  and  accurate  information  to 
the  NRC.  Mr.  McCool's  deliberate 
misconduct,  including  his  false 
statement  to  Commission  officials, 
cannot  and  will  not  be  tolerated. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  McCool  were  permitted  at  this  time 
to  supervise  or  perform  licensed 
activities  in  any  area  where  the  NRC 
maintains  jurisdiction.  Therefore,  the 
public  health,  safety  and  interest  require 
that  Mr.  McCool  be  prohibited  fix>m 
engaging  in  NRC-hcensed  activities 
(including  any  supervising,  training  or- 
auditing)  for  either  an  NRC  licensee  or 
an  Agreement  State  licensee  performing 
licensed  activities  in  areas  of  NRC 
jurisdiction  in  accordance  with  10  CFR 
150.20  for  a  period  of  five  years 
commencing  after  completion  of  the  five 
year  period  of  prohibition,  Mr.  McCool 
is  required  to  notify  the  NRC  of  his 
employment  by  any  person  or  entity 
engaged  in  NRC-licensed  activities  to 
ensure  that  the  NRC  can  monitor  the 
status  of  Mr.  McCool's  compliance  with 
the  Commission's  requirements  and  his 
understanding  of  his  commitment  to 
compliaiice.  Furthermore,  pursuant  to 
10  CFR  2.202, 1  find  that  the 
significance  of  the  conduct  described 
above  is  such  that  the  public  health, 
safety  and  interest  require  that  this 
order  be  effective  immediately 

IV 

Accordingly,  pursuant  to  sections  81. 
161b,  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202.  10  CFR  30.10,  and  10  CFR  150.20, 
it  is  hereby  ordered,  effective 
immediately,  that: 

1.  Daniel  J.  McCool  is  prohibited  for 
five  years  fi^om  the  date  of  this  Order 
from  engaging  in  NRC-licensed 
activities.  NRC-licensed  activities  arc 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150.20. 
During  this  time  period,  Mr.  McCool 
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must  also  provide  a  copy  of  this  Order 
to  prospective  employers  who  engage  in 
NRC-licensed  activities,  at  the  time  he 
accepts  employment. 

2.  For  a  period  of  five  years  after  the 
five-year  period  of  prohibition  has 
expired,  Daniel  J.  McCool  shall,  within 
20  days  of  his  acceptance  of  each 
employment  offer  involving  NRC- 
licensed  activities  or  his  becoming 
involved  in  NRC-licensed  activities,  as 
defined  in  Paragraph  IV.l  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555, 
of  the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  he  is.  or  will  be,  involved  in  the 
NRC-licensed  activities.  In  the  first 
notification  Mr.  McCool  shall  include  a 
statement  of  his  commitment  to 
compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  he  will  now  comply  with 
applicable  NRC  requirements. 

The  Director,  Office  of  Enforcement, 
may  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  McCool  of  good 
cause. 


In  accordance  with  10  CFR  2.202, 
Daniel  J.  McCool  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order. 

The  answer  may  consent  to  this 
Order.  Unless  the  ansv.er  consents  to 
this  Order,  the  answer  shall,  in  writing 
and  imder  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  Daniel  J.  McCool  or 
any  other  person  adversely  affected 
relies  and  the  reasons  as  to  why  the 
Order  should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nucle.ar 
Regulatory  Commission,  Attn:  Chief, 
Docketing  and  Ser\'ice  Section. 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  II,  101  Marietta  Street.  NW.. 
Suite  2900.  Atlanta.  Georgia  30323.  and 
to  Daniel  J.  McCool  if  the  answer  or 
hearing  request  is  by  a  person  other  than 
Daniel  J.  McCool.  If  a  person  other  than 
Daniel  J.  McCool  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 


the  manner  in  which  his  or  her  interest 
is  adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Daniel  J. 
McCool  or  another  person  vvhose 
interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  the  hearing  shall  be 
whether  this  Order  should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i). 
Daniel  J.  McCool  or  any  other  person 
adversely  affected  by  this  Order,  may.  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  processing.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville.  Manland  this  26th  day 
of  August  1994. 

For  the  Nuclear  Regulatory^  Commission. 
lames  Liebennan, 
Director.  Office  of  Enforcement 
(FR  Doc.  94-22247  Filed  9-8-94;  8:45  am) 
BILUNG  CODE  7S9O-01-M 


PA  94-018] 

In  the  Matter  of:  Richard  E.  Odegard; 
Order  Prohibiting  Invotvemen:  in  NRC- 
Licensed  Activities  (Effective 
Immediately) 

I 

Richard  E.  Odegard  has  been 
employed  as  a  radiographer  in  the  field 
of  industrial  radiographv  since 
approximately  1978.  On  approximately 
June  20,  1989.  Mr.  Odegard  was  hired ' 
bv  the  American  Inspection  Company, 
Inc.  (AMSPEC).  AMSPEC  held  Materials 
License  No.  12-24801-01  issued  by  the 
Nuclear  1legulator\'  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR 
Parts  30  and  34.  This  license  authorized 
the  conduct  of  industrial  radiography 
activities  in  accordance  with  specified 
conditions.  On  April  30.  1992,  die 
license  was  suspended  as  a  result  of 
significant  safety  violations  and  related 
safety  concerns.  Mr.  Odegard  was  a 
Vice-President  of  AMSPEC  at  the  time 
of  license  suspension. 
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Between  August  22. 1991  and 
November  12, 1992,  the  NRC  Office  of 
Investigations  conducted  an 
investigation  of  licensed  activities  at 
AMSPEC.  During  the  course  of  this 
investigation,  the  AMSPEC  license  was 
suspended  when  a  significant  number  of 
safety  violations  were  identified.  In- 
addition,  the  investigation  revealed  that 
Mr.  Odegard,  in  his  capacity  as  a  Vice- 
President  and  Area  Manager  for 
AMSPEC,  conspired  with  other 
AMSPEC  officials  to  deceive  the 
Commission  regarding  training  of 
employees  and,  in  addition,  deliberately 
provided  false  sworn  testimony  to  NRC 
officials. 

AMSPEC  submitted  a  Radiation 
Safety  Manual  as  a  part  of  its  license 
application  dated  September  20, 1986. 
A  part  of  this  manual  refers  to  employee 
training  to  satisfy  the  requirements  of 
Appendix  A  of  10  CFR  Part  34.  This 
manual  was  incorporated  as  a  part  of 
License  Condition  17  of  the  AMSPEC 
license.  10  CFR  30.9(a)  requires,  in  part, 
that  information  provided  to  the 
Commission  by  a  licensee,  and 
information  required  by  the 
Commission's  regulations  to  be 
maintained  by  the  Ucensee,  shall  be 
complete  and  accurate  in  all  material 
respects.  10  CFR  30.10(a)  requires,  in 
part,  that  any  licensee  or  any  employee 
of  a  licensee  may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  a  licensee  to  be  in  violation 
of  any  rule,  regulation,  or  limitation  of 
any  license,  issued  by  the  Commission, 
or 

(2)  Deliberately  submit  to  the  NRC 
information  that  the  person  submitting 
the  information  knows  to  be  incomplete 
or  inaccurate  in  some  respect  material  to 
the  NRC. 

Between  late  1989  and  March  1, 1992, 
Mr.  Odegard  deliberately  created  false 
documents  concerning  the  training  of 
AMSPEC  employees  (documents  that 
were  required  by  the  Commission's 
regulation  to  be  maintained  by 
AMSPEC),  causing  a  violation  of  10  CFR 
30.9  by  AMSPEC.  During  1990  and 
1991,  Mr.  Odegard  deliberately 
provided  unauthorized  and  improper 
aid  to  AMSPEC  employees  taking 
radiation  safety  examinations,  % 
violation  of  License  Condition  17. 
Between  late  1989  and  the  end  of  1991, 
Mr.  Odegard  deliberately  falsified 
records  of  quarterly  personnel  radiation 
safety  audits,  causing  violations  of  10 
CFR  30.9  and  34.11(d).  On  April  13, 
1993,  Mr.  Odegard  deliberately 
provided  false  testimony  under  oath 
during  the  NRC  investigation,  a 
violation  of  10  CFR  30.10. 


On  January  29, 1993,  Mr.  Odegard 
pled  guilty  to  one  felony  count 
involving  deliberate  violations  of  the 
Atomic  Energy  Act  based  on  his 
violations  of  these  requirements. 

Ill 

Based  on  the  above,  Mr.  Odegard 
engaged  in  deliberate  misconduct  which 
caused  AMSPEC  to  be  in  violation  of  the 
training  requirements  of  License 
Condition  17  and  NRC  regulations, 
including  10  CFR  30.9  and  34.11(d).  The 
NRC  must  be  able  to  rely  on  licensees 
and  their  employees  to  comply  with 
NRC  requirements,  including  the 
requirements  to  train  and  certify 
employees  in  radiation  safety  and 
procedures  and  the  requirement  to 
provide  information  that  is  complete 
and  accurate  in  all  material  respects. 
Mr.  Odegard's  action  in  deliberately 
causing  AMSPEC  to  be  in  violation  of 
NRC  requirements  regarding  training 
and  completeness  and  accuracy  of 
information  and  his  deliberate 
misrepresentations  to  NRC  officials  in 
violation  of  10  CFR  30.10  have  raised 
serious  doubt  as  to  whether  he  can  be 
relied  on  to  comply  with  NRC 
requirements,  specifically  the 
requirement  to  provide  complete  and 
accurate  information  to  the  NRC.  Mr. 
Odegard's  deliberate  misconduct, 
including  his  false  statement  to 
Commission  officials,  cannot  and  will 
not  be  tolerated. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  Odegard  were  permitted  dt  this  time 
to  supervise  or  perform  licensed 
activities  in  any  area  where  the  NRC 
maintains  jurisdiction.  Therefore,  the 
public  health,  safety  and  interest  require 
that  Mr.  Odegard  be  prohibited  from 
engaging  in  NRC  licensed  activities 
(including  supervising,  training  or 
auditing)  for  either  an  NRC  licensee  or 
an  Agreement  State  licensee  performing 
licensed  activities  in  areas  of  NRC 
jurisdiction  in  accordance  with  10  CFR 
150.|0  for  a  period  of  five  years  from  the 
date  oif  this  Order.  In  addition,  for  a 
period  of  five  years  commencing  after 
completion  of  the  five  year  period  of    , 
probation,  Mr.  Odegard  is  required  to 
notify  the  NRC  of  his  employment  by 
any  person  or  entity  engaged  in  NRC- 
licensed  activities,  to  ensure  that  the 
NRC  can  monitor  the  status  ofMr. 
Odegard's  compliance  with  the 
Commission's  requirements  and  his 
understanding  of  his  commitment  to 
compliance.  Furthermore,  pursuant  to 
10  CFR  2.202, 1  find  that  the 


significance  of  the  conduct  described 
above  is  such  that  the  public  health, 
safety  and  interest  require  that  this 
order  be  effective  immediately. 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202, 10  CFR  30.10,  and  10  CFR  150.20, 
if  is  hereby  ordered,  effective 
immediately,  that: 

1 .  Richard  E.  Odegard  is  prohibited 
for  five  years  from  the  date  of  this  Order 
from  engaging  in  NRC-licensed 
activities.  NRC-Hcensed  activities  are 
those  activities  which  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150.20. 
During  this  lime  period,  Mr.  Odegard 
must  also  provide  a  copy  of  this  Order  . 
to  prospective  employers  who  engage  in 
NRC-licensed  activities,  at  the  time  he 
accepts  employment. 

2.  For  a  period  of  five  years-after  the 
five-year  period  of  prohibition  has 
expired,  Richard  E.  Odegard  shall, 
within  20  days  of  his  acceptance  of  an 
employment  offer  involving  NRC- 
licensed  activities  or  his  becoming 
involved  in  NRC-licensed  activities,  as 
defined  in  Paragraph  IV.  1  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  of 
the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  he  isi  or  will  be,  involved  in  the 
NRC-licensed  activities.  In  the  first 
notification  Mr.  Odegard  shall  include  a 
statement  of  his  commitment  to 
compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  he  will  now  comply  with 
applicable  NRC  requirements. 

"The  Director,  Office  of  Enforcement, 
may  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Odegard  of  good 
cause. 

V 

In  accordance  with  10  CFR  2.202. 
Richard  E.  Odegard  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order. 

The  answer  may  consent  to  this 
Order.  Unless  the  answer  consents  to 
this  Order,  the  answer  shall,  in  writing 
and  under  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Ordor 
and  shall  set  forth  the  matters  of  fact 


and  law  on  which  Richard  E.  Odegard 
or  any  other  person  adversely  aflected 
relies  and  the  reasons  as  to  why  the 
Order  should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  ATTN:  Chief. 
Docketing  and  Service  Section. 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  II,  101  Marietta  Street,  NW.. 
Suite  2900,  Atlanta,  Georgia  30323,  and 
to  Richard  E.  Odegard  if  the  answer  or 
hearing  request  is  by  a  person  other  than 
Richard  E.  Odegard.  If  a  person  othei- 
than  Richard  E.  Odegard  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  inlO  CFR  2.714(d). 

If  a  hearing  is  requested  by  Richard  E. 
Odegard  or  another  person  whose 
interest  is  adversely  affected,  the 
Commission  will  issue  an  Order  . 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i), 
Richard  E.  Odegard  or  any  other  person 
adversely  affected  by  this  Order,  may,  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the-Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
,  suspicion,  unfounded  allegations,  or 
error. 

-    In  the  absence  of  any  requ6st  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  vnthout 
further  order  or  processing.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville.  Maryland  this  26th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
lames  Liebennan, 
Director.  Office  of  Enforcement. 
[FR  Doc.  94-22248  Filed  9-*-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34625;  international  Series 
No.  709,  File  No.  S7-a-M] 

Notice  of  Proposed  Amendment  to  the 
Options  Price  Reporting  Auttiority's 
National  Market  System  Plan  for  the 
Purpose  of  Establishing  a  Fee  to  be 
Paid  by  Persons  other  than  Vendors 
who  Provide  a  Data  Control  Service  to 
OPRA  Subscribers 

Septemberl,  1994. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
June  27, 1994,  the  Options  Price 
Reporting  Authority  ("OPRA") ' 
submitted  to  the  Securities  and    , 
Exchange  Commission  ("SEC"  or  . 
"Commission")  an  amendment  to  its 
National  Market  System  Plan  for  the 
purp<5se  of  establishing  a  Data  Control 
Service  Agreement  and  a  Control 
Service  Fee  for  persons  other  than 
~  vendors  who  provide  a  data  control 
ser\'ice  to  OPRA  subscribers  and 
exempting  subscribers  who  receive  the 
feed  from  OPRA's  Subscriber  Indirect 
Access  Fee.  On  August  30, 1994,  OPRA 
filed  with  the  Commission  a  letter 
amendment  revising  the  amendment  to 
clarify  that  OPRA  vendors  who  provide 
data  control  services  to  their  data  feed 
customers  are  not  considered  to  be 
Control  Service  Providers  required  to 
enter  into  a  Data  Control  Service 
Agreement  or  pay  a  Control  Service 
Fee.2  The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

The  proposed  amendment  will 
establish  a  Control  Service  Fee  to  be 
paid  by  persons  other  than  vendors  who 
provide  a  data  control  service  to  OPRA 
subscribers.  A  DataControl  Service 


'  OPRA  is  a  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
HAof  the  Act  and  Rule  11  Aa3-2.  Securities 
Exchange  Act  Release  No.  17638  (Mar.  18, 1981). 

The  plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  informetion 
on  options  that  are  traded  on  the  five  member 
exchanges.  The  five  exchanges  which  ag.'eed  to  the 
OPRA  Plan  are  the  Philadelphia  StocL Exchange 
("PHUC'J.  the  Chicago  Board  Options  Exchange 
("CBOE").  the  American  Stock  Exchange 
(•'AMEX"),the  Pacific  Stock  Exchange  ( •PSE").  and 
the  New  York  Stock  Exchange  ("NYSE"). 
'The  OPRA  plan  was  agreed  to  in  response  to 
directiverof  the  SEC  that  provision  be  made  for  the 
consolidated  reporting  of  transactions  in  eligible 
options  contracts  listed  and  traded  on  national 
securities  exchanges. 

'  See  letter  from  Michael  L  Meyer.  Schiff  Hardin 
&  Waita.  Attorney  for  OPRA.  to  Scott  C  Kursman. 
Attorney.  Oivij>ion  of  Market  Regulation. 
Commission  (August  30, 1994). 


Provider  is  a  provider  that  controls  the 
access  and  entitlement  of  subscribers' 
devices  with  respect  to  market 
information  received  in  the  form  of  a 
data  feed  transmission  from  a  vendor. 
•  The  Control  Service  Fee  is  intended  to 
cover  OPRA's  additional  administrative 
costs  and  to  allocate  a  portion  of 
OPRA's  overall  costs  to  those  persons 
who  utilize  options  market  information 
for  commercial  purposes. 

Persons  wishing  to  offer  a  data  control 
service  will  be  required  to  enter  into  a 
Data  Control  Service  Agreement.  This 
agreement  imposes  requirements  on 
Control  Service  Providers  intended  to 
assure  the  reliability  and  integrity  of  the 
services  they  provide.  It  will  require 
Control  Service  Providers  to  provide 
OPRA  with  a  complete  description  of 
the  systems  and  procedures  to  be 
utilized  by  them  in  controlling 
subscribers'  access  to  options 
information,  as  well  as  a  current  li<;t  of 
subscribers  and  their  entitlements. 

The  amendment  also  provides  that 
OPRA's  Subscriber  Indirect  Access  Fee. 
which  is  payable  by  subscribers  who 
receive  uncontrolled  data  feed 
transmissions  of  options  information 
from  vendors,  will  not  apply  to 
subscribers  whose  receipt  of  a  data  feed 
is  under  the  control  of  a  Control  Service 
Provider. 

Finally,  the  Indirect  (Vendor  Pass- 
Through)  Circuit  Cormection  Rider  to 
OPRA's  Subscriber  Agreement  is 
proposed  to  be  amended  to  relieve 
controlled  data  feed  subscribers  of  the 
obligation  to  report  de\ice  coimts  to 
OPRA.  Since  vendors  and  Control 
Service  Providers  are  or  will  be  required 
to  provide  this  information  to  OPRA. 
there  is  no  need  to  obtain  it  from  the 
subscribers. 

These  changes  are  intended  to 
respond  to  new  advances  in  computer 
and  communications  technology'  that 
have  led  an  increasing  number  of  OPRA 
subscribers  to  receive  options  market 
information  by  means  of  high-speed, 
data  feed  transmissions  from  vendors. 
Historically,  OPRA  vendors  have 
provided  a  controlled  and  formatted 
transmission  of  options  information  to 
most  subscribers,  but  have  also 
provided  an  uncontrolled,  bulk,  data 
feed  transmission  to  an  increasing 
number  of  subscribers.  Because 
subscribers  now  also  have  the  option  to 
receive  data  transmissions  from  a 
controlled  service  provider,  OPRA  has 
had  to  restructure  its  fees  and  contracts 
in  the  manner  described  above. 

II.  Implementation  of  the  Plan 

The  Data  Control  Ser\'ice  Agreement 
and  the  related  Control  Service  Fee.  will 
be  implemented  upon  their  approval  bv 
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the  Commission  pursuant  to  Rule 
llAa3-2(c)(2)  by  requiring  every  person 
other  than  a  vendor  who  wishes  to  offer 
an  authorized  data  control  service  to 
execute  a  Data  Control  Service 
Agreement  and  to  pay  the  fee  provided 
for  therein.  Concurrently  with  the 
effectiveness  of  the  Agreement,  the 
Subscriber  Indirect  Access  Fee  and  the 
Indirect  (Vendor  Pass-Through)  Circuit 
'  Connection  Rider  to  the  Subscriber 
Agreement  will  be  amended  as 
described  above. 

HI.  Solicitation  of  Comments 

Interested  Persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Commentators  are  asked  to  address 
whether  they  believe  the  proposed 
amendment  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors  and  the  maintenance  of  fair 
and  orderly  markets,  to  remove 
impediments  to,  and  perfect  the 
mechanisms  of  a  national  market 
system,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the  ■ 
Commission  and  all  written 
conmiunications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  also  will  be 
available  at  the  offices  of  OPRA.  All 
submissions  should  refer  to  File  No.  S7- 
8-90  and  should  be  submitted  by 
September  30, 1994. 

For  the  Commission  by  the  Division  of  . 
Market  Regulation,  by  delegated  authority,  17 
CFR  200.30-3(a)(29). 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  94-22244  Filed  9-8-94;  d:45  amj 
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94-12] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Granting 
Permanent  Approval  of  the  New  York 
Window  Service 

September  1. 1994. 

On  July  15, 1994,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Seou-ities  and 
Exchange  Commission  ("Conunission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-94-12)  under  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  1  seeking  permanent  approval  of 
the  New  York  Window  Service.  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  August  1. 1994. ^  No 
comments  were  received.  This  order 
permanently  approves  the  New  York 
Window  Service. 

I.  Description 

On  April  26, 1993,  the  Commission 
approved  on  a  temporary  basis  a 
proposed  rule  change  filed  by  NSCC  to 
establish  a  pilot  program  relating  to  the 
receipt,  delivery,  and  handling  of 
physical  securities  for  participants 
located  in  New  York  City  ("New  York 
Window  Service"  or  "New  York 
Window").3  On  January  31,  1994,  the 
Commission  approved  a  proposed  rule 
change  filed  by  NSCC  expanding  the 
New  York  Window  Service  to  offer 
limited  money  settlement  services  to 
two  New  York  Window  Service 
participants  and  to  extend  the 
temporary  approval  of  the  New  York 
Window  Service  until  January  31, 
1995."  On  August  1. 1994.  the 
Commission  approved  on  a  temporary 
basis  a  proposed  rule  change  filed  by 
NSCC  expanding  the  hmited  money 
settlement  service  to  an  additional  New 
York  Window  participant.'  This  order 
grants  permanent  approval  of  the  New 
York  Window  Service  including  the 
limited  money  settlement  service  and 
supersedes  the  orders  granting  approval 
until  January  31, 1995. 


JMI 


'15  U.S.C  78s(b)(l)  (1988). 

*  Securities  Exchange  Act  Release  No.  34470 
(August  1.  1994).  59  FR  40396. 

'Securities  Exchange  Act  Release  No.  32221 
(April  26, 1993),  58  FR  26570  [File  No.  SR-NSCC- 
93-03)  (order  approving  pilot  program  until  April 
30. 1994). 

*  Securities  Exchange  Act  Release  No.  33558 
(January  31. 1994)  59  FR  5807  (File  No.  SR-NSCC- 
93-14]  (order  approving  proposed  rule  change  until 
January  31, 1995). 

'  Securities  Exchange  .Act  Release  No.  34476 
(August  1. 1994)  59  FR  40634  (File  No.  SR-NSCC- 
94-14)  (notice  of  proposed  rule  change  and  order 
granting  accelerated  approval  until  )anuar\'  31. 
1995). 


The  New  York  Window  Service 
provides  for  the  processing  and 
deliveries  of  physical  securities.  The 
New  York  Window  Service  also 
provides  facilities  for  the  custody  of 
custodial  related  services  for  physical 
securities.  NSCC  designed  this  service  at 
the  request  of  several  participants 
located  in  New  York  City.  These 
participants  have  been  experiencing  a 
continual  decline  in  their  activity 
associated  with  the  processing  of 
physical  securities  primarily  due  to  the 
increase  in  book-entry  eUgibility  of 
securities  that  previously  were  not 
book-entry  eligible  and  had  to  be  settled 
physically.  These  participants  no  longer 
find  it  desirable  to  maintain  their  own 
window  operations. 

The  services  offered  through  the  New 
York  Window  include:  (i)  Over-the- 
Window  Service;^  (ii)  interfacing  with 
NSCC's  Envelope  Settlement  Service; ' 
(iii)  Funds  Only  Settlement  Service;" 
(iv)  Dividend  Settlement  Service;  ^  (v) 
processing  transfers  of  physical 
securities; '"  (vi)  processing  deposits  to 
and  withdrawals  fi-om  The  Depository 
Trust  Company  ("DTC"); "  and(vii) 
processing  deliveries  to  designated 
agents  in  connection  with 
reorganizations  and  other  corporate 
actions.12 

The  limited  money  settlement  ser\'ice 
also  will  be  offered  as  part  of  the 
permanent  New  York  Window 


••The  Over-the-Window  service  receives 
securities,  veriTies  negotiability,  and  makes 
appropriate  turnaround  deliveries.  Deliveries  are 
made  according  to  participants'  turnaround 
instructions  or  from  inventory. 

'The  participants'  Envelope  Settlement  ser\ice 
includes  retrieving  envelopes,  verifying  securilies 
for  negotiability,  processing  receive  and  deliver 
entries,  packaging  securities,  preparing  credit  lists, 
and  processing  reclamations  for  New  York  Window 
participants  and  their  correspondents. 

•The  Funds  Only  Settlement  Service  related 
activities  including  retrieving  and  delivering 
envelopes,  preparing  credit  lists,  verifying  charges, 
and  processing  reclamations. 

*The  Dividend  Settlement  Service  receives 
dividend  settlement  envelopes,  accepts  notices  of 
intent,  and  verifies  daily  Dividend  Settlement 
Service  charges  against  participant  instructions. 

""Physical  transfer  processing  includes  accepting 
prepackaged  items  frtim  participants  or  preparing 
inventory  items  for  delivery  to  transfer  agents.  Also 
included  in  retrieval  of  securities  or  proceeds  from 
transfer  agents  and  effecting  participant's 
instruction  for  completed  transfers. 

"Participants  can  have  securities  held  in  custody 
or  received  through  the  Over-the-Window  or 
Envelope  Settlement  Services  packaged  and 
delivered  to  DTC  for  deposit.  Participants  also  c£n 
deliver  prepackaged  securities  for  deposit  at  DTC. 
At  the  request  of  a  participant,  NSCC  also  will 
retrieve  withdrawals  and  rejected  securilies 
deposits  from  DTC. 

■2 Physical  reorganization  processing  includes 
receiving  corporate  action  instructions  from 
participants,  delivering  securities  from  inventorv  to 
agents,  retrieving  securities  or  proceeds,  and 
effecting  participant  instructions  for  completed 
reorganizations. 


Service.  ^3  Under  the  limited  money 
settlement  service,  to  the  extent  that  the 
New  York  Window  processes  a 
participant's  New  York  Window 
"receives"  that  result  in  next-day  fimds 
debits  for  that  participant,  NSCC  will 
issue  a  check  in  payment  of  Such  debits. 
NSCC  will  not  issue  a  check  until  it  has 
verified  the  receipt  of  same-day  fimds 
from  the  participant  in  an  amount  equal 
to  the  gross  amount  of  the  participant's 
payment  obligation  for  that  day.  When 
the  New  York  Window  processes  a 
participant's  "deliveries"  that  resuh  in 
next-day  iimds  credits,  NSCC  will  pay 
the  participant  the  aggregate  amount  of 
all  diecks  received  and  deposited  by 
NSCC  for  the  participant  each  day.  If 
checks  received  for  a  participant  are  less 
than  the  next-day  funds  credits  resulting 
from  the  processing  of  the  participant's 
deliveries,  NSCC  will  pay  only  the 
received  amount.  NSCC's  payments  to 
participants  wall  be  made  in  same-day 
funds  on  the  day  foUov^ring  receipt  and 
deposit  of  checks  by  NSCC.  To  the 
extent  that  receives  or  deliveries 
processed  by  the  New  York  Window 
result  in  same-day  fimds  debits  or 
credits,  wire  transfers  payments  will 
continue  to  be  made  directly  between 
the  New  York  Window  participants  and 
the  other  parties  to  the  transactions. 
Same-day  funds  credits  and  debit  result 
from  the  processing  of  instruments  such 
as  same-day  fimds  payments  will  not  be 
made  using  the  limited  money 
settlement  service. 

NSCC  will  offer  the  permanent  New 
York  Window  Service  under  the  same 
conditions  as  the  pilot  program  was 
offered.  First.  NSCC  acts  as  agent  for  the 
participants  using  the  New  York 
Window  Service  and  not  as  principal  for 
its  own  account.  Third,  each  New  York 
Window  participant  agrees  that  it  will 
not  be  entitled  to  reimbursement  from 
NSCC  for  any  losses  suffered  or 
liabilities  incurred  as  a  result  of  New- 
York  Window  services.'*  Second,  all 
actions  taken  by  NSCC  in  connection 
writh  the  New  York  Window  Service 
will  be  based  on  instruments  from 
participants. 

Under  the  pilot  program,  each  New 
York  Window  participant  provided 
NSCC  with  its  individual  system  for 
processing  and  settling  transactions  in 


"  For  a  complete  description  of  the  limited 
money  settlement  service,  refer  to  Securities 
Exchange  Act  Release  No.  33558  (January  31. 1994) 
59  FR  5807  [File  No.  SR-NSCC-93-141.  supra  Note 
4. 

"  In  compliance  with  New  York  law,  there  is  an 
exception  for  losses  resulting  from  NSCC's  gross 
negligence  or  willful  misconduct.  As  with  any 
NSCC  operations,  a  participant's  lack  of  entitlement 
to  reimbursement  for  losses  does  not  prevent  NSCC 
from  determining  in  its  sole  and  absolute  discretion 
to  provide  reimbursement  in  particular  instances. 


physical  securities.  NSCC  personnel 
directly  accessed  the  participants' 
systems  to  process  instruments  and  to 
update  the  participants'  individual 
systems. 

NSCC's  permanent  New  York 
Window  Service  is  a  NSCC  proprietary 
system  which  replaces  the  New  York 
Window  participants'  individual 
systems.  15  Under  the  permanent  New 
York  Window  Service,  participants 
transmit  processing  instructions  to 
NSCC's  proprietary  system  in  either  a 
batch  mode  or  in  an  on-line  real-time 
mode.  Each  participant  sets  up 
individualized  instrument  profiles 
which  inform  the  New  York  Window 
how  various  transactions  should  be 
processed  for  that  participant  and 
automatically  prompt  the  next  step  in 
the  processing  procedure.  NSCC's 
persoimel  act  upon  the  instructions  and 
update  NSCC's  New  York  Window 
system.  New  York  Window  participants 
will  be  able  to  change  instruments  or 
add  instruments  throughout  the  day. 
NSCC  will  be  able  to  interactively 
communicate  with  participants  with 
respect  to  instruments  being  processed 
and  each  day  will  report  to  participants 
the  results  of  that  day's  processing. 
NSCC  also  wrill  provide  each  participemt 
with  an  updated  stock  record  indicating 
the  items  being  held  in  custody  for  the 
participant  under  the  New  York 
Window  Service. 

n.  Discussion 

Section  17A(a)(l)(B)  of  the  Act  sets 
■forth  Congress'  findings  that  inefficient 
procedures  for  clearance  and  settlement 
of  securities  transactions  impose 
imnecessary  costs  on  investors  and 
persons  facilitating  transactions  by  and 
acting  on  behalf  of  investors.'^  Section 
17A(a)(l)(D)  states  Congress's  findings 
that  hnking  of  all  clearance  and 
settlement  facilities  and  the 
development  of  uniform  standards  and 
procedures  for  clearance  and  settlement 
will  reduce  unnecessary  costs  and 
increase  the  protection  of  investors  and. 
persons  facihtadng  transactions  by  and 
acting  on  behalf  of  investors. '' 

The  Commission  beheves  that  NSCC's 
permanent  New  York  Window  Ser\'ice 
should  help  to  minimize  inefficient 
procedures  employed  by  individual 
New  York  City  participants  by 
concentrating  these  operations  in  one 


>'On  September  1, 1994,  NSCC  will  begin  to 
phase-in  its  proprietary  system  for  current  New 
York  Window  piarticipants.  NSCC  will  preplace  one 
at  a  time  each  of  the  participant's  systems  with 
NSCC's  proprietary  system.  However,  the  limited 
money  settlement  service  will  be  available  to  all 
participants  on  September  1, 1994. 

'615  U.S.C.  78q-l  (a)(1)(B)  (1988). 

"  15  U.S.C.  78q-l(a)(l)(D)  (1988). 


centralized  facility.  As  a  result,  the 
individual  participants  will  be  able  to 
eliminate  there  own  operations  and  the 
high  fixed  costs  associated  with  them 
and  will  be  able  to  rely  upon  NSCC's 
experience  in  providing  these  services. 

Implementation  of  NSCC's  proprietary 
New  York  Window  Services  system  also 
should  help  minimize  personnel  errors 
because  NSCC's  personnel  will  have  to 
operate  only  one  system  as  compared  to 
the  pilot  program  where  NSCC 
personnel  had  to  be  able  to  operate  each 
individual  participant's  system.  In 
addition,  the  participant  instruction 
profile  component  of  the  New  York 
Window  system  automatically  prompts 
the  next  step  in  the  processing 
procedure  thereby  eliminating  certain 
clerical  intervention  which  also  should 
help  reduce  personnel  errors. 

Section  17A{b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds  in 
its  custody  or  control  or  for  which  it  is 
responsible.  18  NSCC  will  continue  to 
employ  in  the  permanent  New  York 
Window  Service  the  safeguards 
established  in  the  New  York  Window 
pilot  program  to  comply  with  this 
statutory  mandate.  NSCC  will  act  only 
as  ^gent  for  the  New  York  Window 
participants  and  will  act  only  upon  the 
instructions  of  the  participants.  NSCC 
will  limit  its  liability  for  losses  resulting 
from  NSCC's  gross  negligence  or  willful 
misconduct.  NSCC  will  not  make  any 
payment  on  behalf  of  or  to  a  limited 
money  settlement  service  participant    ' 
unit  NSCC  has  received  funds  sufficient 
to  cover  the  amount  of  NSCC's  paNTnent. 

NSCC  also  will  continue  to  take 
precautionary  measures  to  help  ensure 
the  safety  of  the  securities  for  which  it 
has  custody  under  the  New  York 
Window  program.  NSCC  will  continue 
to  maintain  separate  vault  space  at  DTC 
to  hold  only  securities  processed 
through  the  New  York  Window  Service 
and  access  to  that  vault  space  will  be 
restricted  to  NSCC  personnel.  NSCC 
will  continue  to  be  responsible  for 
keeping  the  books  and  records  for 
securities  held  under  the  New  York 
Window  program.  Securities  belonging 
to  different  participants  will  not  be 
commingled,  and  NSCC  will  follow 
participants'  instructions  regarding  the 
segregation  of  customer  accounts. 
Securities  in  NSCC's  custody  will  not  be 
held  in  NSCC's  nominee  name.  The 
Commission  believes  the  measures 
taken  by  NSCC  enable  NSCC  to  meet  its 
statutorj"  responsibiUty  regarding 
safeguarding  the  securities  in  its 
custody  or  control  or  for  which  it  is 


>»15  U.S.C.  78q-l  (b)(3)(F)  (1988).- 
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responsible  under  the  New  York 
Window. 

QI.  CoBchuiaa 

For  the  reasons  stated  above,  the 
Conunission  finds  that  NSCC's  proposal 
is  consistent  with  Section  17A  of  the 
Act.19 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"'  that  the 
proposed  rule  change  (File  No.  Slt- 
NSCC-94-12)  be.  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-22209  Filed  9 -8-94;  8:45  ami 
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[Release  No.  34-34630;  FHe  No.  SR-MSRB- 
94-14] 

Self- Regulatory  Organizations;  Notice 
of  FiHng  of  Proposed  Rule  Change  by 
the  Municipal  SecurttiM  Ruleroaiung 
Board  Relating  to  ftale  G-^7  on 
Political  ContritMitions  and 
Prohibttions  on  Municipal  Securities 
BushMss,  and  Rule  G-8  on 
Recordlieeping 

September  1. 1994. 

Pursuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  August  18,  1994, 
the  Municipal  Securities  Rulemaking 
Board  ("Board"  or  "MSRB")  filed  vrith 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  HI  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  pubU^ing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  proposing  to  amend  rule 
G-37  Ml  political  contributions  and 
prohibitions  on  municipal  securities 
business,  and  rule  G-8  concerning 
recordkeeping.' 


'»15U.S.C7a<}-l(198«). 

"IS  VS.C.  78sft))(2)  (1988). 

=>  17  CFR  20a3O-3(a)(12)  (1992). 

'  The  Board  plans  to  publish  the  text  of  the 
proposed  rule  change  in  the  AngaM  1M4  MSRB 
Reports  (VoL  14.  No.  4.  pp.—).  The  text  of  the 
proposed  ruie  change  also  is  available  for 
inspection  and  copying  at  the  Commission's  public 
reference  room  and  at  the  Board. 


II.  Self-Reguiat«H7  OiiganizatioB's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Prt^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Begulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ruie 
Change 

On  April  7, 1994,  the  Commission 
approved  Board  rule  G-37,  concerning 
political  contributions  and  prohibitions 
on  municipal  securities  business.^  In 
response  to  numerous  inquiries  received 
by  the  Board  concerning  the  application 
of  the  rule,  on  May  24, 1994,  the  Board 
filed  with  the  Conunission  a  Question 
and  Answer  ("Q&A")  interpretation  of 
the  rule.3  On  June  3, 1994,  the 
Commission  approved  amendments  to 
the  rule  which  (i)  provide  a  procedure 
whereby  dealers  may  seek  rehef  from 
the  rule's  prohibition  on  business,  in 
hmited  circumstances,  and  (ii)  clarify 
certain  definitions  in  the  rule.* 
Notwithstanding  these  efforts,  the  Board 
is  aware  of  continued  industry  concern 
over  certain  aspects  of  rule  G-37.  Thus, 
in  an  effort  to  amehorate  such  concern, 
the  Board  has  proposed  to  amend  the 
proposed  rule  change,  as  described 
below.  In  addition,  the  Board  has 
published  a  second  Q&A  notice.* 

Primarily  Engaged  in  Municipal 
Securities  Representative  Activities 

Rule  G-37(g)(iv)  provides  that  the 
term  municipal  finance  professional 
means: 

[A]  Any  associated  person  primarily 
engaged  in  municipal  securities 


'  Securities  Exchange  Act  Release  No.  33868 
(April  7,  1994).  59  FR  17621  (April  13.  1994) 
("Approval  order").  The  rule  applies  to 
contributions  made  on  and  after  April  25, 1994. 

'See  Securities  Exchange  Act  RaImk  No.  34161 
()une  6, 1994),  59  FR  30379  (June  13. 1994).  The 
interpretations  were  published  in  the  June  1994, 
MSRB  Reports. 

'*  Securities  Exchange  Act  Release  No.  34160 
tjune  3.  1994):  59  FTl  30376  (June  13,  1994). 

'^File  No.  SR-MSRB-94-15  (fiM  August  18. 
1994).  Securities  Exchange  Act  Release  No.  34603 
(August  25.  1994).  The  Board  plans  to  pubiuh  the 
interpretations  in  the  August  1994  MSRB  Reports 
(VoL  14.  No.  4.  pp.  27-32).  The  inlnpretations  also 
are  available  for  iospsction  and  copying  at  the 
Commission's  public  reisrence  room  and  at  the 
Board. 


representative  activities,  as  defined  in  rule 
G-3(aXi); 

(B)  Any  associated  person  who  solicits 
municipal  securities  business,  as  deHned  in 
ptaragraph  (vii); 

{€)  Any  associated  person  who  is  a  direct 
supervisor  of  such  persons  up  through  and 
including,  in  the  case  of  a  broker,  dealer  or 
mimicipal  securities  dealer  other  than  a  bank 
dealer,  the  Chief  Executive  Officer  or 
similarly  situated  official  and,  in  the  case  of 
a  bank  dealer,  the  officer  or  officers 
designated  by  the  board  of  directors  of  the 
bank  as  responsible  for  the  day-to-day 
conduct  of  the  bank's  municipal  seoirities 
dealer  activities,  as  required  pui<suaat  to  rule 
G-l(a):  or 

(D)  Any  associated  person  who  is  a 
member  of  the  broker,  dealer  or  raunicif>al 
securities  dealer  (or,  in  the  case  of  a  bank 
dealer,  the  separately  identifiable  department 
or  division  of  the  bank,  as  defmed  in  rule  G- 
1)  executive  or  management  committee  or 
similarly  situated  officials,  if  any. 

Each  person  listed  by  the  broker,  dealer  or 
municipal  securities  dealer  as  a  municipal 
finance  professional  pursuant  to  rule  G- 
8(a)(xvi)  is  deemed  to  lie  a  municipal  finance 
professional. 

A  number  of  dealers  have  expressed 
confusion' over  which  retail  sales 
persons  fall  within  flie  definition  of 
"municipal  finance  professional"  based 
upon  the  municipal  securities 
representative  activities  of  such 
persons.*  Many  of  these  dealers  believe 
that  such  confusion  arises  from  the  fact 
that  a  retail  sales  person's  product  mix 
can  vary  significantly,  depending  on  the 
economy  and  customers'  investment 
objectives.  For  example,  a  retail  sales 
person's  production  over  a  particular 
quarter  may  include  a  preponderance  of 
municipal  securities  transactions, 
whereas,  in  the  next  quarter,  that  same 
sales  person's  production  may  involve  a 
preponderance  of  equity  transactions. 
Such  fluctuations  in  patterns  of  sales 
activity  make  it  difficult  for  dealers  to 
determine  which  retail  sales  persons  are 
"primarily  engaged  in  mimicipal 
securities  representative  activities." 

In  addition,  rule  G-37  requires  a 
record  to  be  made  of  all  contributions  by 
mimicipal  finance  professionals  for  the 
past  two  years.'  Prohibitions  on 
municipal  securities  business  may 
result  from  such  contributions.  Thus, 
there  is  industry  concern  that  a  dealer 
employing  hundreds  or  thousands  of 
individuals  who  might  become 
municipal  finance  professionals  based 


"  See  Letter  from  Heather  L  Ruth.  President, 
Public  Securities  Association  to  Diane  G.  Kiinkc, 
General  Counsel.  MSRB  (July  25, 1994)  ("PSA 
Letter"):  Letter  from  Gordon  Rats  111.  Seesongood  & 
Mayer,  to  Christopher  A.  Taylor,  Exscutive  Director, 
MSRB  (July  25.  1994)  ("SMSOogood  A  Mayer 
Latter"). 

'  Pursuant  to  rule  G-B(a)(xvi)(I),  these 
recordkeeping  requirements  apply  to  contrilmlions 
made  on  or  after  April  25.  19»4. 


on  a  percentage  of  sales  of  municipal 
securities  during  a  certain  period  could 
find  itself  prospectively  prohibited  from 
engaging  in  certain  municipal  securities 
business,  for  up  to  two  years,  based  on 
contributions  from  persons  who  were 
not  municipal  finance  professionals 
when  the  contributions  were  made  and 
who  have  fittle  or  no  connection  to  the 
dealer's  municipal  securities  business 
activities. 

The  Board  noted  in  its  initial  filing  of 
rule  G-37  that  the  definition  of 
municipal  finance  professional  includes 
those  individuals  who  have  an 
economic  interest  in  seeing  that  the 
dealer  is  awarded  municipal  securities 
business  and  thus  may  be  in  a  position 
to  make  political  contributions  for  the 
purpose  of  influencing  the  awarding  of 
such  business  by  issuer  officials.  Such 
persons  would  include  those  in  the 
public  finance  department,  as  well  as 
underwriters,  traders  and  institutional 
and  retail  sales  persons  primarily 
engaged  in  municipal  securities 
representative  activities.  The  Board 
continues  to  believe  that  there  may  be 
limited  instances  in  which  retail  sales 
persons  make  contributions  for  the 
purpose  of  influencing  the  awarding  of 
mimicipal  securities  business.  However, 
the  Board  is  persuaded  that,  at  this  time, 
the  rule  currently  imposes  a  compliance 
burden  on  dealers  that  is  not 
outweighed  by  the  benefit  to  be 
achieved  by  determining  municipal 
finance  professional  status  based  upon 
the  municipal  securities  representative 
activities  of  retail  sales  persons. 
Accordingly,  the  Board  proposes  to 
amend  the  definition  of  municipal 
finance  professional  in  rule  G- 
37(g)(iv)(A)  by  providing  that  sales 
activities  with  accounts,  other  than 
institutional  accounts,  shall  not  be 
considered  to  be  municipal  securities 
representative  activities.*  The  proposed 
amendment  to  the  definition  of 
municipal  finance  professional  still 
includes  those  persons  in  the  public 
finance  department,  as  well  as 
underwriters,  traders  and  institutional 
sales  persons  primarily  engaged  in 
municipal  securities  representative 
activities,  but  does  not  include  retail 
sales  persons.  If,  in  the  future,  the  Board 
learns  of  problems  in  connection  with 
retail  sales  persons  making 
contributions  to  influence  the  awarding 
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'The  term  "institutional  account"  is  defined  in 
rule  G-8(a)(xi)  to  mean  the  account  of:  (i)  A  bank, 
savings  and  loan  association,  insurance  company. 
or  registered  investment  company:  (ii)  an 
investment  adviser  registered  under  Section  203  of 
the  Investment  Advisers  Act  of  1940;  or  (iii)  any 
other  entity  (whether  a  natural  person,  corporation, 
partnership,  trust,  or  otherwise)  with  total  assets  of 
at  least  S50  million. 
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of  municipal  securities  business,  then  it 
will  reconsider  the  propriety  of 
exempting  such  persons  bom  the 
definition  of  municipal  finance 
professional. 

The  proposed  amendment  would 
continue  to  permit  a  retail  sales  person 
or  any  associated  person  to  be 
designated  a  municipal  finance 
professional  under  rule  G-37(g)(iv)(B)  if 
he  or  she  solicits  any  municipal 
securities  business.  The  Board  notes 
that  a  dealer  has  an  obligation  to 
determine  whether  any  of  its  associated 
person  (including  retail  sales  persons) 
have  sohcited  municipal  securities 
business  and,  if  so,  to  designate  those 
persons  as  municipal  finance 
professionals  subject  to  rule  G-37. 

Supervisors  of  Municipal  Finance 
Professionals 

As  noted  previously,  the  definition  of 
mimicipal  professional  includes  any 
direct  supervisor  of  a  municipal  finance 
professional  up  through  and  including, 
in  the  case  of  a  broker,  dealer  or 
municipal  securities  dealer  other  than  a 
bank  dealer,  the  Chief  Executive  Officer 
or  similarly  situated  official  and,  in  the 
case  of  a  bank  dealer,  the  officer  or 
officers  designated  by  the  board  of 
directors  of  the  bank  as  responsible  for 
the  day-to-day  conduct  of  the  bank's 
municipal  securities  dealer  activities,  as 
required  pursuant  to  rule  G-l(a).  Some 
dealers  have  expressed  concern  that  this 
part  of  the  definition  extends 
unnecessarily  beyond  the  typical 
municipal  department  supervisors.  For 
example,  if  a  person  from  the  corporate 
department  assists  the  municipal 
department  by  soliciting  work  from  a 
municipal  issuer,  such  a  person  will 
become  a  municipal  finance 
professional  because  of  these  activities. 
Under  the  current  rule,  all  direct 
corporate  department  supervisors  of  that 
individual  also  would  be  defined  as 
municipal  finance  professionals,  even 
though  the  person's  municipal 
securities  activities  are  subject  to  the 
supervision  of  a  principal  in  the 
municipal  securities  department. 

In  an  effort  to  facilitate  compliance 
with  rule  G-37,  the  Board  proposes  to 
further  amend  the  definition  of 
municipal  finance  professional  by 
designating  as  a  mimicipal  finance 
professional  any  associated  person  who 
is  both  (i)  A  municipal  securities 
principal  or  a  municipal  securities  sales 
principal  and  (ii)  a  supervisor  of  any 
person  primarily  engaged  in  municipal 
securities  representative  activities  or 
who  sohcits  municipal  securities 
business.  Thus,  in  the  example  given 
above,  the  corporate  department 
supervisors  would  not  be  included  in 


the  definition  of  municipal  finance 
professional.  The  Board  notes,  however, 
that  if  a  retail  sales  person  solicits 
municipal  business  and  thus  becomes  a 
municipal  finance  professional,  then  the 
municipal  securities  principal 
responsible  for  supervising  that  person's 
municipal  securities  activities 
(including  any  solicitation  activities) 
would  be  designated  a  municipal 
finance  professional.  In  most  cases,  this 
would  include  the  sales  person's  branch 
manager  (a  municipal  securities  sales 
principal).  The  Board  has  determined  to 
continue  to  include  such  supervisory 
persormel  within  the  definition  of 
mimicipal  finance  professional  because 
it  is  concerned  about  situations  in 
which  retail  sales  persons  are  soliciting 
municipal  securities  business  at  the 
request  of,  or  at  least  with  the 
knowledge  of,  their  supervisors.  Thus, 
the  Board  wishes  to  ensure  that,  if  retail 
sales  persons  are  soliciting  municipal 
securities  business,  the  supervisors  of 
such  persons  also  are  included  within 
the  definition  of  municipal  finance 
professional. 

Finally,  the  Board  also  proposes  to 
revise  the  definition  of  municipal 
finance  professional  to  clarify  that  the 
supervisors  of  the  municipal  securities 
principals  and  municipal  securities 
sales  principals  included  within  the 
definition  also  are  considered  municipal 
finance  professionals. 

Designation  as  a  Municipal  Finance 
Professional  Extends  for  Two  Years 

The  Board  has  been  asked  whether  a 
dealer  can  establish  its  own  standards 
under  which  someone  who  solicits 
municipal  securities  business  could 
relinquish  municipal  finance 
professional  status  upon  completing  the 
solicitation  activity. »  The  Board 
proposes  to  further  amend  rule  G- 
37(g)(iv)  to  provide  that  each  person 
designated  by  a  dealer  as  a  munuipal 
finance  professional  shall  retain  this 
designation  for  two  years  after  the  last 
activity  or  position  which  gave  rise  to 
the  designation.  For  instance,  if  an 
associated  person  is  designated  a 
municipal  finance  professional  as  a 
result  of  solicitation  activities,  then  that 
designation  shall  extend  for  two  years 
from  the  date  of  the  particular 
solicitation.  Moreover,  if  this  person 
continues  to  solicit  municipal  business, 
then  each  such  solicitation  triggers  a 
new  two-year  period.  Thus,  if  a 
municipal  finance  professional  wants  to 
divest  himself  of  this  designation,  he 
must  forego  all  soliciting  of  municipal 
business  for  two  years  (as  well  as  avoid 
the  other  situations,  set  forth  in  rule  G- 


'See  PSA  Letter,  supra  n.  6. 
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37(g)(ivl,  giving  rise  to  the  designation 
of  municipal  finance  professional).  So 
too,  if  an  institutional  sales  person 
primarily  engaged  in  municipal 
securities  representative  activities  is 
transferred  to  the  corporate  department, 
such  person's  contributions  to  officials 
of  issuers  and  pajonents  to  political 
parties  must  be  recorded  for  two  years 
after  such  transfer.  The  Board  believes 
that  this  designation  period  extension 
will  help  to  ensure  that  contributions 
and  payments  by  municipal  finaiice 
professionals  are  not  being  made  to 
influence  the  awarding  of  mimicipal 
securities  business.  It  also  will  allow 
dealers,  after  this  two-year  period,  to 
remove  these  persons  ft-om  their  list  of 
mimicipal  finance  professionals. 

Contributions  and  Other  Payments 
Made  to  Political  Parties 

Pursuant  to  rule  G-37,  contributions 
to  political  parties  do  not  trigger  the 
rule's  prohibition  on  business.  Such 
contributions,  however,  are  subject  to 
the  rule's  recordkeeping  and  reporting 
provisions,  as  set  forth  in  rule  G- 
8(a)(xvi).  These  disclosrue  requirements 
were  adopted  to  help  ensure  that  dealers 
are  not  circimrventing  the  prohibition 
on  business  in  the  rule  by  indirect 
contributions  to  issuer  officials  through 
contributions  to  state  or  local  political 
parties.  For  example,  if  a  contribution  to 
a  poUtical  party  is  earmarked  or  known 
to  be  provided  to  an  official  or  officials 
of  a  particular  issuer,  then  the  dealer 
would  violate  the  rule's  proscription 
against  indirect  violations,  thereby 
triggering  the  two-year  prohibition  on 
business  with  that  issuer. 

In  its  rule  G-37  filing  with  the 
Commission,  the  Board  stated  that  it: 

Has  adopted  .  .  .  [rule  G-37]  as  a  first  step 
toward  elimiaatmg  the  problems  associated 
with  political  contributions  in  connection 
with  the  awarding  of  municipal  securities 
business.  It  believes  the  rule  is  targeted  to  the 
reported  major  problem  areas  and  should  be 
an  effective  deterrent  to  activities  which  have 
called  into  question  the  integrity  of  the 
market.  Once  the  proposed  rule  is  put  into 
place,  the  Board  will  closely  monitor  its 
effectiveness.  If  it  determines  that 
compliance  problems  exist,  or  if  dealers  seek 
to  circumvent  the  proposed  rule's 
requirements,  the  Board  will  not  hesitate  to 
amend  the  .  .  .  rule  to  make  its  prohibitions 
applicable  to  a  broker  range  of  entities  and 
individuals  or  to  include  other  prohibitions 
or  disclosure  requirements.'" 

The  Board  has  been  notified  by 
dealers  and  other  industry  participants 
that  certain  political  parties  currently 
are  engaging  in  fundraising  practices 
which,  according  to  these  political 
parties,  do  not  invoke  application  of 
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rule  G-37.  For  example,  some  of  these 
entities  currently  are  urging  dealers  to 
make  pajrments  to  political  parties 
earmarked  for  expenses  other  than 
pohtical  contributions  (sudi  as 
administrative  expenses  or  voter 
registration  drives).  Since  these 
payments  would  not  constitute 
"contributions"  under  the  rule,  the 
recordkeeping  and  reporting  provisions 
would  not  apply. 

The  purpose  of  those  disclosure 
requirements  in  rule  G-37  pertaining  to 
poUtical  parties  is  to  ensiire  that  fimds 
contribtited  to  political  parties  by 
dealers.  Political  Action  Committees 
{"PACs"),  municipal  finance 
professionals  and  executive  officers  do 
not  represent  attempts  to  make  indirect 
contributions  to  issuer  officials,  in 
contravention  of  the  letter  and  the  spirit 
of  the  rule.  The  Board  continues  to 
believe  that  disclosure  is  an  adequate 
means  of  addressing  this  matter. 
However,  the  Board  is  concerned,  based 
upon  information  provided  by  dealers 
and  others,  that  the  same  pay-to-play 
pressures  that  motivated  the  Board  to 
adopt  rule  G-37  may  be  emerging  in 
connection  with  the  fundraising 
practices  of  certain  political  parties,  as 
described  above.  Accordingly,  the  Board 
proposes  to  amend  the  recordkeeping 
and  reporting  provisions  of  rule  G-37 
(as  set  forth  in  rule  G-8(a)(xvi))  to 
require  dealers  to  record  and  disclose  all 
payments  made  to  political  parties.  The 
term  "payment"  is  proposed  to  be 
defined  as  any  gift,  subscription,  loan, 
advance  or  deposit  of  money  or 
anything  of  value.  This  definition  is 
derived  from  the  definition  of 
"contribution"  in  rule  G-37lgJ{i).  but 
does  not  include  the  limits  on  the 
piuposes  for  which  such  money  is 
given,  as  currently  set  forth  in  the 
definition  of  contribution. 

Thus,  the  proposed  amendment 
would  reqtiire  dealers  to  record  and 
report  any  payments  (including 
contributions)  to  political  parties  by 
dealers.  PACs,  municipal  finance 
professionals  and  executive  officers. 
The  Board  believes  that  these  disclosure 
requirements  will  help  to  sever  any 
connection  between  the  giving  of 
payments  (including  contributions)  to 
political  parties  and  the  awarding  of 
mimicipal  securities  business. 

Finally,  the  Board  does  not  seek, 
through  its  proposed  definition  of 
payment,  to  restrict  the  personal 
volunteer  work  of  municipal  finance 
professionals  for  political  parties. 

Definition  of  Issuer 

UndCT  rule  G-37,  the  term  "issuer"  is 
defined  as  any  governmental  issuer 
S{>ecified  in  Section  3(a)(29)  of  the  Act 


{j£.,  a  state  or  any  pohtical  subdivision 
thereof,  or  any  agency  or 
instrumentality  of  a  state  or  any 
poUtical  subdivision  thereof,  or  any 
municipal  corporate  instnimentaUty  of 
one  or  more  states)  and  Ae  issuer  of  any 
separate  security,  including  a  separate 
security  as  defined  in  Rule  3b-5  under 
the  Act.  This  definition  was  taken  from 
the  SEC's  definition  of  issuer  in  Rule 
15c2-12.  The  Board  has  received  a 
number  of  questions  regarding  the 
second  portion  of  the  definition — the 
issuer  of  a  separate  security.  TTiis 
portion  of  the  definition  was  intended 
to  include,  for  example,  a  municipality 
that  signs  a  take-or-pay  contact  used  as 
a  guarantee  of  the  underlying  bonds. 
However,  in  most  instances,  the  issuers 
of  separate  securities  are  corporate 
obligors  of  industrial  revenue  bonds  and 
bank  issuers  of  letters  of  credit. 

Dealers  have  complained  to  the  Board 
that  the  inclusion  in  the  definition  of 
the  issuer  of  any  separate  security 
requires  them  to  go  through  a  "separate 
security"  analysis  to  determine  if  a 
certain  corporate  obligor  fits  within  this 
definition  of  issuer  and  then  to 
determine  if  any  personnel  dealing  with 
such  issuers  would  be  deemed 
municipal  finance  professionals.  These 
detenninations,  however,  do  not  resuh 
in  any  connection  between  the 
corporate  issuers  of  separate  securities 
and  political  contributions.  In  its  May 
1994  Q  &  A,  the  Board  noted  that,  when 
filing  Form  G-37,  dealers  do  not  have  to 
include  corporate  issuers  in  industrial 
development  bond  issues,  since  no 
contributions  (as  defined  in  rule  G-37) 
would  be  made  to  such  corporations." 
As  a  result  of  these  concerns,  the  Board 
proposes  to  amend  the  rule  G-^37 
definition  of  issuer  by  omitting  issuers 
of  separate  securities  fh>m  the  definition 
of  issuer. 

The  Board  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  whidi  provides 
that  the  Board's  rules  shall  be  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  writb 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  faciUtating  transactions 
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*'  Puisuent  to  rule  G-37,  •  contribution  is  defined 
as  "any  gift,  subscription,  loan  advance,  or  deposit 
of  money  or  anything  of  value  made:  (A)  For  the 
purpose  of  influencing  any  election  for  federal  stale 
or  local  office;  (B)  for  payment  of  debt  incurred  in 
connection  with  any  sudi  election;  or  (C)  for 
transition  or  inaugural  expenses  incurred  by  the 
successful  cacididate  for  state  or  local  ofTice."  Thus, 
by  definition,  any  funds  given  to  corporate  issuers 
would  not  constitute  a  "contribution"  since  such 
corporations  are  not  the  issuers  or  issuer  ofTici^ls 
contemplated  by  the  rule. 


in  municipal  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  fi-ee  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

As  discussed  below,  the  Board 
received  two  comment  letters. 
Seasongood  &  Mayer  argues  that,  by  not 
including  all  dealer  employees  within 
the  definition  of  municipal  finance 
professional,  rule  G-37  places  regional 
firms  at  a  disadvantage  compared  to  the 
larger  firms  by  allowing  these  firms  to 
continue  using  political  contributions  to 
influence  the  awarding  of  municipal 
securities  business.  In  its  order 
approving  rule  G-37,  the  Commission 
addressed  the  impact  of  the  rule  on 
regional  firms,  and  concluded  that  the 
rule  "will  not  have  a  disproportionate 
effect  on  •   *  *  small  and  regional 
firms. "^2  The  Board  continues  to 
beUeve,  as  stated  in  its  initial  rule  G-37 
filing,  that  the  rule: 

Will  ensure  that  "pay-to-pay"  practices  in 
the  municipal  market  will  be  halted  without 
impacting  every  employee  of  the  dealer 
*   *   *.  [The  rule  will]  promote  just  and 
equitable  principles  of  trade  by  ensuring  that 
dealers  compete  for  the  awarding  of 
municipal  securities  business  on  merit  rather 
than  political  contributions.  Such  healthy 
competition  •  •   •  [will]  remove  artificial 
barriers  to  those  dealers  not  willing  or  able 
to  make  such  payments,  thereby  *   •  • 
fostering  competition. '3 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Board  did  not  pubUsh  or  soUcit 
comment  on  the  proposed  rule  change. 
However,  the  Board  has  received  two 
letters  addressing  some  of  the  issues 
contained  in  the  proposed  rule 
change.'*  The  PSA  Letter  expressed 
concerns  about  the  inclusion  of  retail 
sales  persons  in  the  definition  of 
municipal  finance  professional.  This 
issue  was  addressed  in  Section  II.A. 
supra.  The  Seasongood  &  Mayer  Letter 
stated  that  a  public  official's  decisions 
are  influenced  when  that  official " 
receives  funds  from  sales  personnel 
affiliated  with  any  firm,  and  therefore 
recommended  that  the  Board  expand 
the  definition  of  mimicipal  finance 
professional  to  include  "any  individual 
directly  or  indirectly  affiliated  with  an 
organization  that  engages  in  the 
negotiated  underwriting  of  tax-exempt 
municipal  bonds."  The  Board  continues 


'-Approval  Order,  Supra  n.  2. 

"File  No.  SR-MSRB-94-2  at  18 and  51. 
'■*  See  supra  n.  6. 


to  believe  that  it  is  not  necessary  or 
appropriate  to  include  all  such  persons 
within  the  definition  of  municipal 
finance  professional. 

The  PSA  Letter  also  expressed 
concern  about  the  "direct  supervisors" 
category  of  municipal  finance 
professional  and  asked  that  the  Board 
clarify  that  this  category  of  municipal 
finance  professional  does  not  include 
supervisors  outside  of  the  municipal 
securities  department.  As  previously 
discussed,  the  proposed  definition 
focuses  on  the  municipal  seciuities 
supervisors  of  those  primarily  engaged 
in  municipal  securities  representative 
activities  and  soUcitors  of  mimicipal 
securities  business. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notjce  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  fiUng  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  office.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-94-14  and  should  be 
submitted  by  September  30. 1994. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarUnd, 
Depu  ty  Secretary. 

(PR  Doc.  94-22253  Filed  9-«-94:  8:45  am) 
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[Re4.  No.  IC-20623;  File  No.  812-9092] 

American  Enterprise  Life  Insurance 
Company,  et  al. 

September  1, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 

ACnON:  Notice  of  application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  American  Enterprise  Life 
Insurance  Company  ("American 
Enterprise  Life"),  American  Enterprise 
Variable  Aimuity  Account  (the 
"Variable  Account"),  and  IDS  Financial 
Services  Inc.  (American  Enterprise  Life, 
Variable  Account,  and  IDS  Financial 
Services  Inc.  shall  be  referred  to  herein 
collectively  as  "AppUcants.") 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  o(c)  of  the  1940 
Act  from  Sections  22(d).  26(a)(2)(C).  and 
27(c)(2)  thereof. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  fwrmitting:  (i)  The 
deduction  of  a  mortality  and  expense 
risk  charge  from  the  assets  of  existing 
and  future  subaccounts  of  the  Variable 
Account  or  any  other  subaccounts 
established  in  the  future  by  American 
Enterprise  Life  to  support  individual 
deferred  fixed/variable  annuity 
contracts  (the  "Contracts");  and  .'ii)  the 
application  of  the  "Waiver  of 
Withdrawal  Charges"  benefit  under 
certain  of  these  Contracts. 
FILING  DATE:  Tlie  application  was  filed 
on  July  1,1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  by  serving  AppUcants  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
b\'  the  SEC  by  5:30  p.m.  on  September 
26,  1994,  and  should  be  accompanied 
by  proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issue  contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  SEC. 
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ADDRESSES:  Secretary,  SEC,  450  Filth 
Street.  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Mary  Ellyn  Minenko. 
Counsel,  American  Enterprise  Life 
Insurance  Company,  IDS  Tower  10, 
Minneapolis,  MN  55440. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney.  Division  of 
Investment  Management,  Office  of 
Insurance  Products,  at  (202)  942-0670. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  American  Enterprise  Life  is  a  stock 
life  insurance  company  organized  in 
1981  under  the  laws  of  Indiana. 
American  Enterprise  Life  became  a 
wholly  owned  subsidiary  of  IDS  Life 
Insurance  Company  ("IDS  Life")  on 
September  30, 1986;  previously. 
American  Enterprise  Life  had  been  a 
wholly  owned  subsidiary  of  AMEX  Life 
Assurance  Company.  IDS  Life  is  a 
wholly  owned  subsidiary  of  IDS 
Financial  Corporation  which,  in  turn,  is 
a  wholly  owned  subsidiary  of  the 
American  Express  Company. 

2.  The  Variable  Account  was 
estabhshed  on  July  15, 1987,  as  a 
separate  accoimt  imder  Indiana  law  to 
fund  variable  contracts  issued  by 
American  Enterprise  Life.  The  Variable 
Account  is  registered  as  a  unit 
investment  trust  under  the  1940  Act. 
The  Variable  Accoimt  has  filed  a  Form 
N— 4  registration  with  the  Commission 
in  connection  with  the  Contracts  issued 
by  American  Enterprise  Life  (File  No. 
33-54471). 

3.  Each  subaccount  of  the  Variable 
Account  will  invest  solely  in  the  shares 
of  one  of  the  corresponding  funds  of  a 
registered  investment  company  (the 
"Funds").  Currently  there  are  six 
subaccounts  that  will  invest  in  the 
shares  of  registered  investment 
companies  managed  by  IDS  Life. 
American  Enterprise  Life  plans,  at  a 
later  date,  to  create  additional 
subaccounts  to  invest  in  additional 
Funds.  All  Funds  are  or  will  be 
registered  with  the  Commission  as 
diversified  open-end  management 
investment  companies. 

4.  EDS  Financial  Services  Inc.,  the 
principal  underwriter  of  the  Variable 
Accoimt,  is  a  subsidiary  of  IDS 
Financial  Corporation.  IDS  Financial 
Services  Inc.  is  registered  as  a  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934,  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers. 

5.  The  Contracts  are  designed  to 
provide  retirement  and  other  benefits. 


Purchase  payments  may  be  accumulated 
before  retirement  on  a  variable  and/or 
fixed  basis. 

6.  Contract  owners  must  make  an 
initial  lump  sum  purchase  payment  and 
may  make  additional  purchase 
payments  under  the  Contracts.  The 
initial  purchase  payment  must  be  at 
least  $5,000  for  nonqualified  Contracts 
and  $1,000  for  quahfied  Contracts.  After 
making  the  initial  purchase  payment, 
Contract  owners  may  make  additional 
payments  of  at  least  $500  for 
nonqualified  and  qualified  Contracts. 
American  Enterprise  Life  reserves  the 
right  to  limit  total  purchase  payments 
for  the  Contracts  to  $1,000,000  and  to 
change  the  Umits  on  purchase  payment 
amount. 

7.  The  Contracts  provide  for 
allocation  of  purchase  payments  to  the 
subaccounts  of  the  Variable  Account 
and/or  to  a  fixed  account.  The  minimum 
value  of  a  Contract  owmer's  investment 
in  a  subaccount  of  the  Variable  Account 
or  in  a  fixed  account  is  $500. 

8.  Prior  to  the  retirement  date,  the 
Contract  owner  may  transfer  all  or  part 
of  the  Contract  value  held  in  one  or 
more  of  the  subaccounts  of  the  Variable 
Account  to  another  one  or  more  of  the 
subaccounts.  Within  30  days  before  or 
after  a  Contract  anniversary,  the  owner 
may  transfer  values  from  a  fixed  account 
to  one  or  more  of  the  subaccounts,  but 
no  new  transfers  from  a  subaccount  to 

a  fixed  account  may  be  made  for  six 
months  after  such  a  transfer.  There  is  no 
charge  for  these  transfers. 

9.  Upon  retirement,  annuity  payments 
will  be  made  on  a  variable  and/or  a 
fixed  basis.  Retirement  benefits  may  be 
made  in  a  lump  sum,  under  one  of  five 
annuity  payment  plans,  or  under  any 
other  arrangement  acceptable  to 
American  Enterprise  Life. 

10.  American  Enterprise  Life  will 
deduct  an  annual  Contract 
administrative  charge  of  $30  from  the 
Contract  on  each  Contract  anniversary 
or  upon  total  withdrawal  of  the 
Contract.  American  Enterprise  Life 
reserves  the  right  to  waive  this  Contract 
administrative  charge  for  any  Contract 
year  where  the  Contract  value  on  the 
current  Contract  anniversary  is  $50,000 
or  more.  American  Enterprise  Life  also 
will  assess  the  subaccounts  of  the 
Variable  Account  a  daily  asset  charge  at 
an  effective  annual  rate  of  0.25  percent 
of  net  assets  for  administrative 
expenses. 

11.  These  administrative  charges 
reimburse  American  Enterprise  Life  for 
the  administrative  services  attributable 
to  the  Contracts  and  the  operations  of 
the  Variable  Account.  These 
administrative  charges  cannot  be 
increased,  and  the  annual  Contract 


administrative  charge  does  not  apply 
after  retirement  payments  begin.  These 
administrative  charges  represent 
reimbursement  for  only  the  actual 
administrative  costs  expected  to  be 
incurred  over  the  life  of  the  Contracts. 

12.  To  the  extent  such  taxes  are 
payable,  American  Enterprise  Life  will 
make  a  charge  against  the  Contract  value 
for  any  premium  taxes.  No  charges 
currently  are  made  "for  other  federal, 
state,  or  local  taxes.  American 
Enterprise  Life  reserves  the  right  to 
deduct  such  taxes  from  the  Variable 
Account  in  the  future. 

13.  American  Enterprise  Life  will 
assess  the  subaccounts  of  the  Variable 
Account  a  daily  mortality  and  expense 
risk  charge  equal  to  1.25  percent  of  the 
average  daily  net  assets  of  the 
subaccounts  on  an  annual  basis. 
American  Enterprise  Life  estimates  that 
approximately  two-thirds  of  this  charge 
is  for  assumption  of  the  mortality  risk 
and  one-third  is  for  the  assumption  of 
the  expense  risk.  This  charge  cannot  be 
increased  during  the  Ufe  of  the 
Contracts. 

14.  American  Enterprise  Life  assumes 
certain  mortality  risks  by  its  contractual 
obligation  to  continue  to  make 
retirement  payments  for  the  entire  life  of 
the  annuitant  under  annuity  options 
which  involve  life  contingencies. 

15.  American  Enterprise  Life  assumes 
an  expense  risk  because  the 
administrative  charges  may  be 
insufficient  to  cover  actual 
administrative  expenses.  These  include 
the  costs  and  expenses  of:  Processing 
purchase  payments,  retiiement 
payments,  withdrawals  and  transfers; 
furnishing  confirmation  notices  and 
periodic  reports;  calculating  mortality 
and  expense  risk  charges;  preparing 
voting  materials  and  tax  reports; 
updating  registration  statements;  and 
covering  actuarial  and  other  expenses. 

16.  American  Enterprise  Life  assumes 
additional  mortality  and  certain  expense 
risks  under  the  Contracts  through  its 
contractual  obligation  to  pay  a  death 
benefit  in  a  lump  sum  (or  in  the  form 

of  an  annuity  payment  plan)  upon  the 
death  of  owner  or  armuitant  prior  to  the 
retirement  date.  If  the  owner  or  the 
annuitant  both  were  age  75  or  younger 
on  the  date  the  Contract  was  issued,  and 
all  withdrawals  made  from  the  Contract 
have  been  without  withdrawal  charge, 
the  beneficiary  receives  the  greater  of:  (i) 
The  Contract  value;  or  (ii)  the  total 
purchase  payments  paid  less  any 
amounts  withdrawn;  or  (iii)  on  or  after 
the  fifth  Contract  anniversary,  the  death 
benefit  as  of  the  most  recent  fifth 
Contract  anniversary  adjusted  by  adding 
any  purchase  payments  made  since  that 
most  recent  fifth  Contract  anniversan 


and  by  subtracting  any  amounts 
withdrawn  since  that  most  recent  fifth 
Contract  anniversary.  If  the  ovwier  or 
armuitant  both  were  age  75  or  younger 
on  the  date  the  Contract  was  issued,  but 
withdrawals  subject  to  a  withdrawal 
charge  have  been  made  &t)m  the 
Contract,  or  if  either  the  owmer  or 
annuitant  were  age  76  or  older  on  the 
date  the  Contract  was  issued,  the 
beneficiary  receives  the  Contract  value. 

17.  If  the  administrative  charges  and 
the  mortality  and  expense  risk  charge 
are  insufficient  to  cover  the  expenses 
and  costs  assumed,  the  loss  will  be 
borne  by  American  Enterprise  Life. 
Conversely,  if  the  amount  deducted 
proves  more  than  sufficient,  the  excess 
will  represent  a  profit  to  American 
Enterprise  Life.  American  Enterprise 
Life  does  not  expect  to  profit  from  the 
administrative  charges.  American 
Enterprise  Life  does  expect  to  profit 
from  the  mortality  and  e.xpense  risk 
charge.  Any  profit  would  be  available  to 
American  Enterprise  Life  for  any  proper 
corporate  purpose  including,  among 
other  things,  payment  of  distribution 
e.xpenses. 

18.  No  sales  charge  is  collected  or 
deducted  at  the  time  purchase  payments 
are  applied  under  the  Contracts.  A 
contingent  deferred  sales  charge 
("withdrawal  charge")  will  be  assessed 
on  certain  full  or  partial  withdrawals. 
The  amounts  obtained  from  the 
contingent  deferred  sales  charge  will  be 
used  to  help  defray  expenses  incurred 
in  connection  with  the  sale  of  the 
Contracts,  including  commissions  and 
other  promotional  or  distribution 
expenses  associated  with  the  printing 
and  distribution  of  prospectuses  and 
sales  material. 

19.  A  withdrawal  charge  appUes  if  all 
or  part  of  the  Contract  value  is 
withdrawn  from  new  payments.  For  the 
Contract  year  of  the  withdrawal,  new 
payments  are  purchase  payments 
received  during  the  Contract  year  of 
withdrawal  and  during  the  six 
immediately  preceding  Contract  years. 
Old  payments  are  purchase  payments 
received  in  any  Contract  year  six  or 
more  years  prior  to  the  Contract  year  of 
withdrawal.  American  Enterprise  Life 
determines  the  withdrawal  charge  by 
multiplying  each  of  the  new  payments 
by  the  applicable  vsithdrawal  charge 
percentages,  and  then  summing  the  total 
withdrawal  charges. 

20.  The  new  payment  withdrawal 
charge  percentage  depends  on  the 
number  of  Contract  years  since  the 
payment  was  received  by  American 
Enterprise  Life.  The  withdrawal  charge 
begins  at  7  percent  in  the  first  contract 
year  from  payment  receipt  and  decUnes 
liy  1  percent  per  Contract  year  to  0 


percent  after  seven  Contract  years  from 
payment  receipt.  The  withdrawal  charge 
carmot  be  increased  during  the  life  of 
the  Contracts. 

21.  Each  year  Contract  owners  may 
withdraw  up  to  10  percent  of  their 
Contract  value  at  their  prior  Contract 
anniversary  and  Contract  earnings 
(current  Contract  value  less  purchase 
payments  not  previously  withdrawn)  in 
excess  of  the  aimual  10  percent  free 
withdrawal  amount  without  incurring  a 
withdrawal  charge.  In  addition,  there  is 
no  withdrawal  charge  on  retirement 
payments  under  an  annuity  payment 
plan,  and  payments  made  in  the  event 
of  the  death  of  the  owner  or  annuitant. 
For  purposes  of  determing  the  amount 
of  any  withdrawal  charge,  withdrawals 
will  be  deemed  to  be  taken:  first,  from 
the  10  percent  of  Contract  value  at  the 
prior  Contract  anniversary  not 
previously  withdravra  this  Contract 
year;  next,  from  Contract  earnings,  if 
any,  in  excess  of  the  annual  10  percent 
free  withdrawal  amount;  next,  from  old 
payments  not  previously  withdrawn: 
and  last,  from  new  payments. 

22.  In  some  cases  American 
Enterprise  Life  may  expect  to  incur 
lower  sales  and  administrative  expenses 
or  to  perform  fewer  services.  In  those 
cases.  American  Enterprise  Life  may,  in 
its  discretion,  reduce  or  eliminate 
certain  administrative  and  withdrawal 
charges.  American  Enterprise  Life 
expects  tliis  to  occur  infrequently,  if  at 
all. 

23.  To  the  extent  permitted  by  state 
law.  American  Enterprise  Life  provides 
a  "Waiver  of  Withdrawal  Charges" 
benefit  under  the  Contract  when  the 
Contract  owner  and  the  annuitant  both 
are  younger  than  age  76  on  the  date  that 
the  Contract  is  issued.  This  "Waiver  of 
Withdrawal  Oiarges"  benefit  provides 
that  withdrawal  charges  will  be  waived 
if  American  Enterprise  Life  receives 
satisfactory  proof  that,  as  of  the  date  the 
Contract  owner  requests  the  withdrawal, 
the  owner  or  annuitant  is  confined  to  a 
hospital  or  a  nursing  home  and  has  been 
for  the  prior  60  days.  To  qualify,  the 
nursing  home  must  meet  the  following 
criteria:  be  licensed  by  an  appropriate 
licensing  agency  to  provide  nursing 
care;  provide  24-hour-a-day  nursing 
services;  have  a  doctor  available  for 
emergency  situations;  have  a  nurse  on 
duty  or  on  call  at  all  times;  maintain 
clinical  records;  and  have  appropriate 
methods  for  administering  dnigs. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6(c)  of 
the  1940  Act.  grant  exemptions  from 
Sections  22(d).  26(a)(2)(C)  Mid  27(c)(2) 
thereof  to  the  extent  necessary  to 


permit:  (i)  The  assessment  of  a  mortaUty 
and  expense  risk  charge  with  respect  to 
the  Contracts;  and  (ii)  the  application  of 
the  "Waiver  of  Withdrawal  Charges  ' 
benefit  with  respect  to  certain  Contracts. 

2.  Section  6(c)  of  the  1940  Act,  in 
pertinent  part,  provides  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provisions  of  the  1940  .\ct  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  state  that  the  terms 
of  the  relief  requested  with  respect  to 
any  future  Contracts  funded  by  the 
subaccounts  of  the  Variable  Account, 
and  by  new  subaccounts  established  in 
the  future,  are  consistent  with  the 
standards  enumerated  in  Section  6(c)  of 
the  1940  Act.  Without  the  requested 
relief.  American  Enterprise  Life  would 
have  to  request  and  obtain  exemptive 
relief  for  each  new  subaccount  it 
estabUshes  to  fund  any  materially 
similar  Contracts  it  issues  in  the  future. 
Applicants  assert  that  these  additional 
requests  for  exemptive  relief  would 
present  no  issues  under  the  1940  Act 
that  have  not  already  been  addressed  in 
this  application. 

3.  Applicants  represent  that  the 
requested  relief  is  appropriate  in  the 
public  interest  because  it  would 
promote  competitiveness  in  the  variable 
annuity  market  by  eliminating  the  need 
for  American  Enterprise  Life  to  file 
redundant  exemptive  applications, 
thereby  reducing  its  administrative 
expenses  and  maximizing  the  efficient 
use  of  its  resources.  The  delay  and 
expense  involved  in  having  to  seek 
exemptive  relief  repeatedly  would 
impair  American  Enterprise  Life's 
ability  to  effectively  take  advantage  of 
business  opportunities  that  arise. 

4.  AppUcants  also  represent  that,  for 
the  reasons  enumerated  in  paragraph  3 
of  this  section,  the  requested  relief  is 
consistent  with  the  purposes  of  the  1940 
Act  and  the  protection  of  investors.  If 
American  Enterprise  Life  were  required 
to  seek  exemptive  relief  repeatedly  with 
respect  to  the  same  issues  addressed  in 
this  application,  investors  would  not 
receive  any  benefit  or  additional 
protection  thereby.  Indeed,  they  might 
be  disadvantaged  as  a  result  of 
American  Enterprise  Life's  increased 
overhead  expenses. 

5.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  prohibit  a  registered  unit 
investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
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selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (except  such  amounts  as  are 
deducted  for  sales  load)  are  deposited 
with  a  trustee  or  custodian  having  the 
quahfications  prescribed  by  Section 
26(a)(1)  of  the  1940  Act  and  are  held 
under  an  agreement  which  provides  that 
no  payment  to  the  depositor  or  principal 
underwriter  shall  be  allowed  except  as 
a  fee,  not  exceeding  such  reasonable 
amoimt  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

6.  American  Enterprise  Life  states  that 
it  has  reviewed  publicly  available 
information  regarding  products  of  other 
companies  taking  into  consideration 
such  factors  as  current  charge  levels, 
charge  guarantees,  sales  loads, 
withdrawal  charges,  availability  of 
funds,  investment  options  available 
under  annuity  contracts,  and  market 
sector.  Based  upon  this  review, 
American  Enterprise  Life  has  concluded 
that  the  mortality  and  expense  risk 
charge  described  herein  is  within  the 
range  of  charges  determined  by  industry 
practice.  American  Enterprise  Life  will 
maintain  at  its  executive  office,  and 
make  available  on  request  of  the 
Commission  or  its  staff,  a  memorandum 
setting  forth  in  detail  the  variable 
annuity  products  analyzed  and  the 
methodology,  and  results  of,  its 
comparative  review. 

7.  Applicants  acknowledge  that  the 
withdrawal  charge  may  be  insufficient 
to  cover  all  distribution  costs  and  that, 
if  a  profit  is  realized  fi'om  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  that  profit  may  be  offset  by 
distribution  expense  not  reimbursed  by 
the  withdrawal  charge.  American 
Enterprise  Life  has  concluded  that  there 
is  a  reasonable  Ukelihood  that  the 
proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Contracts  will  benefit  the  Variable 
Account  and  investors  in  the  Contracts. 
The  basis  for  such  conclusion  is  set 
forth  in  a  memorandum  which  wilLbe 
maintained  by  American  Enterprise  Life 
at  its  executive  office  and  will  be 
available  to  the  Commission  or  its  staff 
on  request. 

8.  American  Enterprise  Life  represents 
that  each  Variable  Account  will  invest 
only  in  an  underlying  mutual  fund 
which,  in  the  event  it  should  adopt  any 
plan  under  Rule  12b-l  to  finance 
distribution  expenses,  would  have  such 
plan  formulated  and  approved  by  a 
board  of  directors,  a  majority  of  the 
m^nbers  of  which  are  not  "interested 
persons"  of  such  fund  within  the 
meaning  of  Section  2(a)(19)  of  the  1940 
Act. 
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9.  Section  22(d)  of  the  1940  Act 
prohibits  a  registered  investment 
company,  its  principal  underwriter  or  a 
dealer  in  its  securities  from  selling  any 
redeemable  security  issued  by  such 
registered  investment  company  to  any 
person  except  at  a  public  offering  price 
described  in  the  prospectus.  Rule  6c-8 
adopted  under  the  1940  Act  permits 
variable  annuity  separate  accounts  to 
impose  a  deferred  sales  charge. 
Although  Rule  6c-8,  unlike  proposed 
Rule  6c-10,  does  not  impose  any 
conditions  on  the  ability  of  the 
investment  company  involved  to 
provide  for  variations  in  the  deferred 
sales  charges.  Rule  6c-8  (again  unlike 
proposed  Rule  6c-10)  does  not  provide 
an  exemption  from  Section  22(d). 
Applicants  recognize  that  the  proposed 
waiver  of  the  withdrawal  charge  in 
connection  with  the  "Waiver  of 
Withdrawal  Charges"  benefit  could  be 
viewed  as  causing  the  Contracts  to  be 
sold  at  other  than  a  uniform  offering 
price.  Rule  22d-l  is  not  directly 
applicable  to  Applicants*  proposed 
waiver  of  the  withdrawal  charge 
because  that  Rule  has  been  interpreted 
as  granting  reUef  only  for  scheduled 
variations  in  front-end  loads,  not 
deferred  sales  loads  such  as  the 
withdrawal  charge. 

10.  Rule  22d-2  under  the  1940  Act 
exempts  registered  variable  annuity 
accounts,  their  principal  underwTiters, 
dealers  and  their  sponsoring  insureuice 
companies  from  Section  22(d)  to  the 
extent  necessary  to  permit  variations  in 
the  sales  load  or  in  any  administrative 
charge  or  other  deductions  fi'om  the 
purchase  payments,  provided  that  such 
variations  reflect  differences  in  costs  or 
services,  are  not  unfairly  discriminator}', 
and  are  adequately  described  in  the 
prospectus.  Applicants,  however,  do  not 
represent  that  the  "Waiver  of 
Withdrawal  Charges"  benefit  reflects 
differences  in  sales  costs  or  services 
and,  for  that  reason.  Applicants  do  not 
rely  on  Rule  22d-2  for  the  requested 
relief,  even  assuming  that  Rule  22d-2 
does  apply  to  deferred  sales  loads. 

11.  Applicants  submit  that  the 
proposed  waiver  is  consistent  with  the 
policies  of  Section  22(d)  and  the  rules 
promulgated  thereunder.  One  of  the 
purposes  of  Section  22(d)  is  to  prevent 
an  investment  company  from 
discriminating  among  investors  by 
charging  different  prices  to  different 
investors.  Applicants  represent  that,  to 
the  extent  permitted  by  state  law,  the 
"Waiver  of  Withdrawal  Charges"  benefit 
will  be  available  to  any  eligible  Contract 
ovraer  if  the  owner  or  the  annuitant  are 
confined  to  a  hospital  or  a  nursing  home 
and  have  been  for  the  60  days  prior  to 
the  request  for  withdrawal;  therefore, 


the  benefit  will  not  unfairly 
discriminate  among  Contract  owners. 
Applicants  argue  that  the  benefit  is 
advantageous  to  Contract  owners  by 
permitting  any  such  owner,  upon  a 
triggering  of  tbe  "Waiver  of  Withdrawal 
Charges"  benefit,  to  make  withdrawals 
fi'om  the  Contract  without  imposition  of 
the  withdrawal  charge.  Applicants 
further  state  that  the  "Waiver  of 
Withdrawal  Charges"  benefit  will  not 
result  in  dilution  of  the  interests  of  any 
other  Contract  owTiers.  Finally, 
Applicants  argue  that  waiving  the 
withdrawal  charge  under  such 
circumstances  will  not  result  in  the 
occurrence  of  any  of  the  abuses  that 
Section  22(d)  is  designed  to  prevent. 

12.  Applicants  represent  that  the 
"Waiver  of  Withdrawal  Charges"  benefit 
meets  the  substantive  requirements  of 
Rule  22d-l  in  that  Applicants 
specifically  represent  that  the  "Waiver 
of  Withdrawal  Charges"  benefit  will  be 
uniformly  available  to  all  eligible 
Contract  owners  except  where 
prohibited  under  state  law,  and  that  the 
"Waiver  of  Withdrawal  Charges"  benefit 
will  be  adequately  described  in  the 
prospectus  for  the  Contracts.  Applicants 
also  note  that  there  are  no  existing 
Contract  owners  since  the  public 
offering  of  the  Contracts  has  not  yet 
commenced. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  believe  that  the  requested 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Applicants  assert  that 
their  exemptive  requests  therefore  meet 
the  standards  set  forth  in  Section  6(c), 
and  that  an  order  should  be  granted. 
Accordingly,  Applicants  request 
exemptions  pursuant  to  Section  6(c)  of 
the  1940  Act  from  the  operation  of  the 
provisions  of  Sections  22(d),  26(a)(2)(C). 
and  27(c)(2)  to  the  extent  necessary  to 
permit:  (i)  The  assessment  of  the 
mortality  and  expense  charge  with 
respect  to  the  Contracts;  and  (ii)  the 
application  of  the  "Waiver  of 
Withdrawal  Charges"  benefit  with 
respect  to  certain  Contracts. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary.  -   ' 

|FR  Doc.  94-22213  Filed.9-8-94;  8:45  ami 
BILLING  CODE  8010-01-M 


(Rel.  No.  )C-20522;  No.  812-9014) 

Equitable  Life  Insurance  Company  of 
Iowa,  et  al. 

August  31,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Equitable  Life  Insurance 
Company  of  Iowa  ("Equitable"), 
Equitable  Separate  Account  A 
("Separate  Account"),  and  Equitable  of 
Iowa  Securities  Network,  Inc. 
("Equitable  Securities")  (collectively, 
".Applicants"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  22(d).  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting:  (a)  the 
deduction  of  mortality  and  expenses 
risk  charges  ft-om  the  assets  of  the 
Separate  Account  in  connection  with 
the  offering  of  individual  deferred 
variable  annuity  contracts  ("Contracts"); 
(b)  the  deduction  of  mortality  and 
expense  risk  charges  from  the  assets  of 
any  other  separate  account  established 
by  Equitable  in  the  future  to  fund  other 
variable  annuity  contracts  ("Other 
Contracts")  that  will  be  similar  to  the 
Contracts;  and  (c)  the  waiver,  under 
certain  circumstances,  of  the  contingent 
deferred  withdrawal  charge  that  would 
otherwise  be  imposed  on  certain 
variable  annuity  contracts. 
FILING  DATE:  The  application  was  filed 
on  May  19,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearingby  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission- 
by  5:30  p.m.  on  September  26, 1994, 
and  should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  natiire  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  vmting  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W..  Washington,  D.C.  20549. 
Apphcants,  c/o  John  Merriman, 
Equitable  Life  Insurance  Company  of 
Iowa,  604  Locust  Street,  Des  Moines, 
Iowa  50309. 


FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  or 
Michael  Wible,  Special  Counsel,  at  (202) 
942-0670,  Office  of  Insurance  Products 
(Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  appfication  is  available  for  a 
fee  from  the  Commission's  Pubhc 
Reference  Branch. 

Applicants'  Representations 

1.  Equitable  is  a  stock  life  insurance' 
company  and  a  wholly-owned 
subsidiar\'  of  Equitable  of  Iowa 
Companies,  an  Iowa  corporation. 
Equitable  currently  is  licensed  to  do 
business  in  the  District  of  Columbia  and 
all  states  except  Hawaii.  Maine,  New 
Hampshire,  New  York  and  Vermont. 

2.  The  Separate  Account  is  a 
registered  unit  investment  trust  under 
the  1940  Act  that  currently  is  used  to 
fund  the  Equitable  Contracts.  The 
Separate  Account  has  filed  a  registration 
statement  on  Form  N-4  to  register  the 
Contracts  as  securities  under  the 
Securities  Act  of  1933.  The  Separate 
Account  currently  consisfs-of  ten  sub- 
accounts ("Subaccounts")  which  invest 
in  shares  of  one  of  ten  corresponding 
portfolios  currently  offered  by  the  Equi- 
Select  Series  Trust  ("Trust")."Additional 
Subaccounts  may  be  created  in  the 
future  to  invest  in  any  additional 
portfolios  of  the  Trust  which  may  be 
added  in  the  future. 

3.  The  Trust  is  a  series  fund 
consisting  of  the  Moiley  Market. 
Mortgage-Backed  Securities, 
International  Fixed  Income,  Advantage. 
Government  Securities,  International 
Stock,  Short-Term  Bond,  OTC. 
Research,  and  Total  Return  PortfoHos. 
The  Trust  is  a  registered  open-end 
management  investment  company 
under  the  1940  Act.  Equitable 
Investment  Services.  Inc.  is  the 
investment  adviser  for  the  Trust. 

4.  Equitable  Securities,  a  wholly- 
owned  subsidiary  of  Equitable  t)f  Iowa 
Companies  and  an  affiliate  of  Equitable, 
will  distribute  the  Contracts.  Equitable 
Securities  is  in  the  process  of  registering 
as  a  broker-dealer  under  the  Securities 
Exchange  Act  of  1934  and  is  applying 
for  membership  in  the  National 
Association  of  Securities  Dealers,  Inc. 

5.  The  Contracts  are  individual 
flexible  purchase  payment  deferred 
variable  and  fixed  aimuity  contracts  that 
are  available  in  connection  with 
retirement  plans  which  may  or  may  not 
qualify  for  Federal  income  tax 
advantages  under  the  Internal  Revenue 
Code.  The  Contracts  require  certain 
minimum  initial  purchase  payments 
and  minimum  subsequent  payments. 
-The  Contracts  provide  for  certain 


guaranteed  death  benefits  equal  to  the 
greater  of:  (a)  The  sum  of  the  Purchase 
Payments  less  any  withdrawals 
including  any  applicable  Withdrawal 
Charge  and  any  appUcable  taxes  not 
previously  deducted;  or  (b)  the  Contract 
Value  less  any  applicable  taxes  not 
previously  deducted;  or.  if  death  occurs 
after  the  end  of  the  eighth  Contract  Year, 
(c)  the  Contract  Value  at  the  end  of  the 
eighth  Contract  Year  less  any 
withdrawals  including  any  applicable 
CDSC  incurred  since  the  end  of  the 
eighth  Contract  Year  and  any  applicable 
taxes  not  previously  deducted. 

6.  Various  fees  and  expenses  are 
deducted  under  the  Contracts  and  the 
Variable  Account.  Premium  taxes  or 
other  taxes  payable  to  a  state  or  other 
governmental  entity  will  be  advanced 
by  Equitable  at  the  time  purchase 
payments  are  made  and  then  deducted 
from  Contract  Value  at  annuitization, 
withdrawal,  or  death  if  Equitable  is 
unable  to  obtain  a  refund.  Equitable 
reserves  the  right  to  deduct  premium 
taxes  when  incurred.  Premium  taxes 
range  fi-om  0%  to  4%. 

7.  Administrative  charges  will  be 
assessed  to  reimburse  Equitable  for 
expenses  incurred  in  establishing  and 
maintaining  the  Contracts  and  Separate 
Account.  These  charges  include:  (a)  An 
Annual  Contract  Maintenance  Charge  of 
$30.  which  is  deducted  fi-om  Contract 
Value  on  each  Contract  Aimiversary 
prior  to  the  Maturity  Date,  or  at  the  time 
of  total  withdrawal  on  other  than  the 
Contract  Anniversar}-;  and  (b)  an 
Administrative  Charge  equal  on  an 
annual  basis  to  .15%  of  the  average 
daily  net  asset  value  of  the  Separate 
Account.-  which  is  deducted  on  each 
Valuation  Date.  Equitable  represents 
that  the  Administrative  Charge  will  not 
exceed  expenses  and  will  not  increase 
should  it  prove  to  be  insufficient. 
Equitable  relies  on  Rule  26a-l  with 
respect  to  these  administrative  charges 
assessed  under  the  Contract.  Equitable 
does  not  intend  to  profit  fi-om  the 
administrative  charges. 

8.  Contract  ovraers  may  transfer  all  or 
part  of  their  interest  in  a  Subaccount  or 
in  the  Fixed  Account  prior  to  the 
Maturity  Date.  A  transfer  charge  of  $25 
or  2%  of  the  amount  transferred,  if  less, 
will  be  deducted  for  each  transfer  after 
12  transfers  in  a  Contract  year,  subject 
to  certain  limitations.  For  any  Contract 
Year,  a  Contract  owTier  may  transfer 
only  10%  of  purchase  payments  and 
10%  of  any  earnings  attributable  to 
those  purchase  payments  from  the  Fixed 
Account  to  a  Subaccount.  There  is  no 
limitation  on  the  transfer  of  purchase 
pavTnents  received  at  least  eight  years 
prior  to  the  request  for  transfer,  and  any 
earnings  thereon.     . 
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9.  No  sales  charges  are  deducted  from 
premium  payments  under  the  Contracts. 
A  contingent  deferred  sales  charge 
("CDSC")  in  the  amount  of  up  to  8%  of 
total  fxemiums  paid  is  imposed  on  a 
declining  basis  over  a  nine-year  period 
on  withdrawals  prior  to  the  Maturity 
Date.  No  CDSC  is  assessed  (a)  upon 
withdrawal,  once  each  Contract  Year 
after  the  first  Contract  Year,  of  up  to 
10%  of  the  total  of  all  purchase 
payments  made  at  the  beginning  of  a 
Contract  Year,  less  any  purchase 
payments  previously  withdrawn,  and 
(b)  under  the  Waiver  of  Withdrawal 
Charge  ("Waiver")  benefit  provided 
under  the  Contract  for  withdrawals 
under  circumstances  involving 
hospitahzation  and/or  confinement  to 
an  eligible  nursing  home  for  30 
consecutive  days.  In  the  event  that  the 
CDSC  is  insufficient  to  cover 
distribution  expenses,  the  deficiency 
will  be  met  from  Equitable's  assets, 
which  may  include  amounts  derived 
fi-om  the  ciiarge  for  mortality  and 
expenses  risks. 

10.  Equitable  will  assume  certain 
mortality  and  expense  risks  under  the 
Contracts.  A  daily  charge  equal  to  an 
annual  rate  of  1.25%  of  the  value  of  the 
average  daily  net  asset  value  of  the 
Separate  Account  will  be  deducted  on 
each  Valuation  Date  lo  compensate 
Equitable  for  assuming  such  risks.  Of 
this  amount,  approximately  .90%  is 
attributable  to  mortality  risks,  and  .35% 
is  attributable  to  expense  risks.  The 
aggregate  charge  is  guaranteed  not  to 
increase  for  the  duration  of  the 
Contracts.  This  charge  may  be  a  source 
of  profit  for  Equitable,  which  may  be 
used  for,  among  other  things,  the 
payment  of  distribution  expenses. 
Equitable  currently  anticipates  a  profit 
from  this  charge. 

11.  The  mortality  risk  assumed  under 
the  Contracts  arises  from  Equitable's 
contractual  obligation  to  make  annuity 
payments  after  the  Maturity  Date  for  the 
life  of  the  Annuitant  and  to  waive  the 
CDSC  in  the  event  of  the  Annuitant's 
death.  The  expense  risk  assumed  is  that 
all  actual  expenses  involved  in 
administering  the  Contracts  may  exceed 
the  amount  recovered  by  Equitable  from 
the  administrative  charges,  which  are 
guaranteed  not  to  increase  for  the  life  of 
the  Contract. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  appUcation,  to  conditicmally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 


JMI 


with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

Section  22(d) 

2.  Section  22(d)  of  the  1940  Act 
prohibits  a  registered  investnient 
company,  its  principal  underwriter  or  a 
dealer  in  its  securities  from  selling  any 
redeemable  security  issued  by  such 
registered  investment  company  to  any 
person  except  at  a  public  offering  price 
described  in  the  prospectus.  Applicants 
recognize  that  the  Waiver  benefit  could 
be  viewed  as  causing  the  Contracts  to  be 
sold  at  other  than  a  imiform  offering 
price. 

3.  Rule  6c-8  adopted  under  the  1940 
Act  permits  variable  annuity  separate 
accoimts  to  impose  a  deferred  sales 
charge,  without  imposing  conditions  on 
the  ability  of  an  investment  company 
involved  to  provide  for  variations  in  the 
deferred  sales  charges.  Rule  6c-8, 
however,  does  not  provide  an 
exemption  from  Section  22(d).  Rule 
22d-l  is  not  directly  applicable  to  the 
proposed  Waiver  benefit  because  that 
Rule  has  been  interpreted  as  granting 
relief  only  for  scheduled  variations  in 
front-end  loads,  not  deferred  sales  loads 
such  as  the  CDSC.  Rule  22d-2  under  the 
1940  Act  exempts  registered  variable 
annuity  accounts,  their  principal 
underwriters,  dealers  and  their 
sponsoring  insurance  companies  from 
Section  22(d)  to  the  extent  necessary  to 
permit  variations  in  the  sales  load  or  in 
any  administrative  charge  or  other 
deductions  ftt)m  the  purchase 
payments,  provided  that  such  variations 
reflect  differences  in  costs  or  services, 
are  not  unfairly  discriminatory,  and  are 
adequately  described  in  the  prospectus. 
Applicants  do  not  believe  that  the 
Waiver  benefit  reflects  differences  in 
sales  costs  or  services  and, 
consequently,  do  not  rely  on  Rule  22d- 
2  for  the  requested  relief,  even  assuming 
that  the  rule  does  apply  to  deferred  sales 
loads. 

4.  Nonetheless,  Applicants  submit 
that  the  proposed  Waiver  benefit  is 
consistent  with  the  policies  of  Section 
22(d)  and  the  rules  promulgated 
thereunder,  including  the  policy  of 
preventing  an  investment  company  fit)m 
discriminating  among  investors  by 
charging  different  prices  to  different 
investors.  Applicants  represent  that, 
where  the  Waiver  benefit  is  permitted 
by  state  law,  the  benefit  will  be 
uniformly  available  to  any  Contract 
owner  if  the  annuitant  under  the 
Contract  satisfies  the  relevant 
conditions  and,  therefore,  the  benefit 
will  not  unfairly  discriminate  among 
Contract  owners.  Moreover,  Applicants 
assert  that  the  benefit  is  advantageous  to 


Contract  owners  by  permitting  any  such 
o%vner,  upon  a  triggering  of  the  Waiver 
benefit,  to  surrender  the  Contract 
without  imposition  of  the  CDSC. 
Further,  Applicants  assert  that  the 
Waiver  benefit  will  not  result  in 
dilution  of  the  interests  of  any  other 
Contract  owner  or  result  in  the 
occurrence  of  any  of  the  abuses  that 
Section  22(d)  is  designed  to  prevent. 

5.  Applicants  submit  that  the 
proposed  Waiver  benefit  meets  the 
substantive  requirements  of  Rule  22d-l 
in  that  Applicants  specifically  state  that: 
(a)  the  benefit  will  be  uniformly 
available  to  all  eligible  Contract  owners 
except  where  prohibited  by  state  law; 
and  (b)  the  benefit  will  be  adequately 
described  in  the  Separate  Accoimt 
prospectus  for  the  Contracts.  Applicants 
also  note  that  Jie  public  offering  of  the 
Contracts  has  not  yet  commenced  and, 
thus,  there  are  no  existing  Contract 
owners. 

Sections  26(a)l2)[C)  and  27(c)(2) 

6.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  prohibit  a  registered  unit 
investment  trust  and  its  depositor  or 
underwriter  from  selling  periodic 
payment  plan  certificates  unless  the 
proceeds  of  all  payments,  other  than 
sales  load,  are  deposited  with  a 
qualified  bank  as  trustee  or  custodian. 
Further,  the  proceeds  are  required  to  be 
held  imder  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principalunderwriter  except  a  fee.  not 
exceeding  such  reasonable  amounts  as 
the  Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  normally 
performed  by  the  bank  itself. 

7.  Apphcaints  request  exemptions 
from  Sections  26(a)(2)  and  27(cM2)  tb 
the  extent  necessary  to  permit  the 
deduction  of  a  maximum  charge  for 
assumption  of  mortality  and  expense 
risks  from  the  assets  of:  (a)  The  Separate 
Account  in  connection  with  the  ofering 
of  the  Contracts,  and  (b)  any  other 
separate  account  estabUshed  by 
Equitable  in  the  future  to  support  any 
Other  Contracts.  Applicants  beUeve  that 
the  requested  exemptions  are  necessary 
and  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act  for  the  following  reasons. 

8.  Applicants  submit  that  Equitable  is 
entitled  to  reasonable  compensation  for 
its  assumption  of  mortality  and  expense 
risks.  Applicants  represent  that  the 
proposed  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  variable  annuity 
contracts.  This  representation  is  based 
upon  Applicants'  analysis  of  the 


mortaUty  risks,  taking  into 
consideration  such  factors  as  guaranteed 
annuity  purchase  rates,  current  charge 
levels,  benefits  provided,  and  industry 
practice  with  respect  to  comparable 
variable  annuity  contracts.  Equitable 
undertakes  to  maintain  at  its  principal 
office,  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  and  the  methodology 
and  results  of  this  analysis. 

9.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
distribution  expenses  not  reimbursed  by 
the  CDSC.  Equitable  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  will  benefit  the  Variable 
Account  and  the  Contract  owners.  The 
basis  for  that  conclusion  is  set  forth  in 

a  memorandum  which  will  be 
maintained  by  Equitable  at  its  principal 
office  and  will  be  available  to  tiie 
Commission. 

10.  Applicants  submit  that  without 
the  requested  reUef  for  future  separate 
accounts  issuing  Other  Contracts,  they 
would  have  to  repeatedly  request  and 
obtain  exemptive  relief  which  would 
present  no  issues  under  the  1940  Act 
that  have  not  already  been  addressed  in 
this  Application.  Eliminating  redundant 
exemptive  applications  would  reduce 
administrative  expenses  and  maximize 
the  efficient  use  of  resources,  thus, 
promoting  competitiveness  in  the 
variable  annuity  market.  Further,  the 
delay  and  expense  of  repetitive 
exemptive  applications  would  impair 
Equitable's  ability  to  effectively  take 
advantage  of  business  opportunities  as 
they  arise  and  investors  would  not 
receive  any  benefit  or  additional    - 
protection. 

11.  Applicants  also  represents  that  the 
Separate  Account  will  invest  only  in 
underlying  mutual  funds  that 
undertake,  in  the  event  that  they  should 
adopt  a  plan  under  Rule  12b-l  to 
finance  distribution  expenses,  to  have  a 
board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  "interested 
persons"  of  the  funds,  formulate  and 
approve  any  such  plan. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 
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First  Investors  Cash  Management 
Fund,  Inc..  et  al.;  Notice  of  Application 

September  1, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  First  Investors  Cash 
Management  Fund,  Inc.,  First  Investors 
Fund  for  Income,  Inc.,  First  Investors 
Global  Fund,  Inc.,  First  Investors 
Government  Fund,  Inc.,  First  Investors 
High  Yield  Fund,  Inc.,  First  Investors 
Insured  Tax  Exempt  Fund,  Inc.,  First 
Investors  Life  Series  Fund,  First 
Investors  Multi-State  Insured  Tax  Free 
Fund,  First  Investors  New  York  Insured 
Tax  Free  Fund,  First  Investors  Series 
Fund,  First  Investors  Series  Fund  II, 
Inc.,  First  Investors  Special  Bond  Fund, 
Inc.,  First  Investors  Tax  Exempt  Money 
Market  Fund,  Inc.,  First  Investors  U.S. 
Government  Plus  Fund,  and  Executive 
Investors  Trust  (collectively,  the 
"Funds"),  First  Investors  Corporation 
("FIC"),  First  Investors  Management 
Company.  Inc.  ("FIMCO"),  Executive 
Investors  Corporation  ("EIC"),  and 
Executive  Investors  Management 
Company.  Inc.  ("EIMCO"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  sections  2{a)(32),  2{a)(35),  18(f), 
18(g),  18(i),  22(c),  and  22(d)  and  rule 
22C-1. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  the 
Funds  to  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities  and  assets,  and 
under  certain  circumstances  waive,  a 
contingent  deferred  sales  charge 
("CDSC")  on  redemptions  of  shares. 
FILING  DATES:  The  application  was  filed 
on  May  3, 1994,  and  amended  on  July 
1, 1994,  and  August  18. 1994. 
Applicants  have  agreed  to  file  an 
additional  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  26, 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 


of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  95  Wall  Street,  New  York, 
N.Y.  10005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summarj'  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  First  Investors  Life  Series  Fund. 
Multi-State  Insured  Tax  Free  Fund. 
Series  Fund,  U.S.  Government  Plus 
Fund,  and  Executive  Investors  Trust  are 
organized  as  business  trusts  under  the 
laws  of  Massachusetts  and  are  registered 
under  the  Act  as  open-end  management 

,  investment  companies.  First  Investors 
Cash  Management  Fund,  Fund  for 
Income,  Global  Fund,  Government 
Fund,  High  Yield  Fund,  Insured  Tax 
Exempt,  New  York  Insured  Tax  Free 
Fund,  Series  Fimd  II,  Special  Bond 
Fund,  and  Tax  Exempt  Money  Market 
Fund  are  organized  as  corporations 
under  the  laws  of  Maryland  and  are  also 
registered  under  the  Act  as  open-end 
management  investment  companies. 
Only  Series  Fund  II  currently  offers  its 
shares  in  separate  series. 

2.  FIMCO  is  the  investment  adviser  to 
each  existing  Fund  except  for  Executive 
hivestors  Trust,  for  which  EIMCO  serves 
as  investment  adviser.  FIC  serves  as 
underwriter  for  each  existing  Fund 
except  for  Life  Series  Fund,  Special 
Bond  Fund,  Executive  Investors  Trust, 
for  which  EIC  serves  as  underwriter. 

3.  Shares  of  each  existing  Fund  except 
for  Cash  Management  Fund  and  Tax 
Exempt  Money  Market  Fund  are  sold 
with  a  front-end  sales  charge.  Certain  of 
the  existing  Funds  have  adopted  a  rule 
12b-l  distribution  plan.  Applicants 
request  that  reUef  extend  to  the  funds 
and  any  other  investment  company,  or 
series  thereof,  that  (a)  becomes  a  part  of 
the  same  "group  of  investment 
companies"  as  that  term  is  defined  in 
rule  lla-3  under  the  Act.  (b)  is 
distributed,  as  principal  underuTiter.  by 
FIC,  EIC  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  FIC  or  EIC,  and  (c)  issues  and  sells 
classes  of  shares  on  a  basis  identical  in 
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all  material  respects  to  that  described  in 
this  application. 

A.  Multiple  Class  System 

1.  Applicants  propose  to  establish  a 
multiple  class  distribution  system  that 
would  aothorize  eadi  Fimd  to  sell 
separate  classes  of  its  shares.  Applicants 
propose  that  the  cxirrent  shares  of  each 
existing  Fund  be  redesignated  as  Class 
A  shares.  In  addition,  each  existing 
Fund  could  create  additicmal  classes  of 
shares. 

2.  Each  class  of  shares  would  be 
identical  in  all  respects,  except  that:  (a) 
Each  class  of  shares  would  have  a 
different  class  designation;  (b)  certain 
classes  of  shares  may  have  different 
sales  charges;  (c)  each  class  with  a  rule 
12b-l  plan  and/ or  shareholder  services 
plan  would  bear  the  expense  of 
payments  under  the  plans;  (d)  each  class 
would  bear  certain  other  expenses  that 
are  directly  attributable  only  to  that 
class  ("Class  Expenses"),  as  set  tar\h  in 
condition  1;  (e)  classes  will  vote 
separately  with  respeqt  to  matters 
relating  to  12b-l  or  shareholder  services 
plans,  except  as  provided  in  condition 
16;  (f)  certain  classes  mil  have  a 
conversion  feature;  and  (g]  the  exchange 
privileges  could  vary  among  the  classes. 
Each  Fimd  may  enter  into  12b-l  plan 
agreements  and/or  non-rule  12b-l 
shareholder  service  plan  agreements 
("Plan  Agreements")  with  FIMCO, 
EIMCO.  FIC,  EIC  and/or  other 
organizations  to  provide  distribution 
services  and/ or  maintenance  services  to 
their  customers  who  own  shares  of  that 
Fund. 

3.  The  expenses  of  a  Trust  or  a  Fund 
that  has  established  more  than  one 
series  that  cannot  be  attributed  directly 
to  any  cwie  series  ("Trust  Expenses") 
generally  will  be  allocated  to  each  series 
based  on  the  relative  net  assets  of  those 
series.'  Certain  expenses  may  be 
attributable  to  a  particular  Fund,  but  not 
a  particular  class  ("Fund  Expenses"). 
All  such  Fund  Expenses  incurred  by  a 
Fund  will  be  allocated  to  each  class  of 
its  shares  based  upon  the  relative  daily 
net  assets  of  the  class.  Finally,  12b-l 
plan  payments  and  Class  Expenses  may 
be  attributable  to  a  particular  class  of 
shares  of  a  Fund.  All  such  Class 
Expenses  will  be  charged  directly  to  the 
net  assets  of  the  particular  class  and  will 
be  borne  on  a  pro  rata  basis  by  the 
outstanding  shares  of  such  class. 
Therefore,  the  net  income  and  net  asset 
value  per  share  of  each  class  may  be 
different  than  the  net  income  and  net 
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>  From  time  to  lime,  a  Fund  may  aUocate  Trust 
Expenses  among  series  using  an  alternative  method, 
indudiog  allocation  based  on  the  nomber  of 
ifaarahoklers  of  aacta  series  or  the  number  of  aerie* 
in  a  Fund,  as  may  be  appropriate. 


asset  value  per  share  of  other  classes  of 
shares  in  the  same  Fund. 

4.  Shares  in  different  classes  within  a 
Fund  also  will  have  different  exchange 
privileges.  Shares  may  be  exchanged  at 
net  asset  value  for  shares  of  the 
corresponding  class  of  certain  other 
Funds.  The  applicable  exchange 
privileges  will  comply  with  rule  lla-3 
imder  the  Act.  In  addition,  shares  of  one 
or  more  classes  ("Purchase  Class 
Shares")  may  automatically  convert  to 
shares  of  another  class  ("Target  Class 
Shares")  after  a  prescribed  period  of 
time.  Target  Class  Shares  wiU  in  all 
cases  be  subject  to  lower  aggregate  12b- 
1  plan  payments,  if  any,  and  other 
ongoing  Class  Expenses  than  Purchase 
Class  Shares.  The  conversion  will  be  on 
the  basis  of  the  relative  net  asset  values 
of  the  two  classes,  without  the 
imposition  of  any  sales  or  other  charge 
except  that  any  asset-based  sales  or 
other  charge  appUcable  to  the  Target 
Class  Shares  would  thereafter  be 
ajipUed  to  the  converted  shares. 
Purchase  Class  Shares  in  a  shareholder's 
account  that  were  purchased  through 
the  reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Purchase 
Class  Shares  will  be  considered  to  be 
held  in  a  separate  sub-account  Each 
time  any  Purchase  Class  Shares  in  the 
shareholder's  accoimt  convert  to  Target 
Class  Shares,  a  pro  rata  portion  of  the 
Purchase  Class  Shares  then  in  the  sub- 
accoimt  also  will  convert  to  Target  Class 
Shares. 

B.  The  CDSC 

1.  Applicants  also  request  an 
exemption  to  allow  the  Funds  to  impose 
a  CDSC  on  redemptions  of  certain 
shares  of  the  Funds  ("CDSC  Shares"), 
and  to  waive  or  reduce  the  CDSC  under 
certain  circumstances.  The  sum  of  any 
front-end  sales  charge,  asset-based  sales 
charge,  and  CDSC  would  comply  with 
the  requirements  of  section  2&(d)  of  the 
Rules  of  Fair  Practice  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"). 

2.  The  amount  of  the  CDSC  would  be 
calculated  as  the  lesser  of  the  amount 
that  represents  a  specified  percentage  of 
the  net  asset  value  of  the  CDSC  Shares 
at  the  time  of  purchase,  or  the  amount 
that  represents  such  percentage  of  the 
net  asset  value  of  the  CDSC  Shares  at 
the  time  of  redemption.  No  CDSC  would 
be  imposed  on  an  amount  which 
represents  an  increase  in  the  value  of 
the  shareholder's  accoimt  resulting  from 
capital  appreciation  above  the  amoimt 
paid  for  the  CDSC  Shares  purdiased.  In 
determining  the  applicability  and  rate  of 
any  CDSC,  it  would  be  assumed  that  a 
redemption  is  made  first  of  shares 
representing  capital  appreciation. 


secondly,  of  shares  representing 
reinvestment  of  divid^ids  and  capital 
gain  distributions,  next  of  shares  held 
try  the  shareholder  for  a  period  equal  to 
or  greater  than  the  CDSC  period,  and 
finally  of  other  shares  held  by  the 
shareholder  for  the  longest  period  of 
time.  This  would  result  in  a  charge,  if 
any,  being  imposed  at  the  lowest 
possible  rate. 

3.  Applicants  request  relief  to  permit 
each  Fund  to  waive  or  reduce  the  CDSC 
in  certain  circumstances.  Any  waiver  or 
reduction  will  comply  with  the 
conditions  in  paragraphs  (a)  through  (d) 
ofrule22d-l. 

4.  Each  Fund  may  adopt  a  policy 
whereby  it  would  provide  a  pro  rata 
credit  for  any  CDSC  paid  in  connection 
with  a  redemption  of  CDSC  Shares 
followed  by  a  reinvestment  effected 
within  30  days,  or  such  other  period  as 
the  board  of  trustees  or  directors  may 
determine,  in  shares  of  the  same  class  of 
the  same  or  a  different  Fimd,  of  all  or 
part  of  the  redemption  proceeds.  Such 
credit  would  be  distributed  by  the 
principal  underwriter  of  the  Fund  from 
its  house  account. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
secUons  18(f)(1),  18(g),  and  18(i)  of  the 
Act.  to  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities.  Applicants 
believe  that  the  proposed  allocation  of 
expenses  and  voting  rights  is  equitable 
and  would  not  discriminate  against  any 
group  of  shareholders.  The  proposal 
does  not  involve  borrowings  and  does 
not  affect  the  Fund's  existing  assets  or 
reserves. 

2.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32).  2(a)(35),  22(c),  and 
22(d)  of  the  Act,  and  rule  22c-l 
thereunder,  to  assess  and,  under  certain 
circumstances,  waive  or  reduce  a  CDSC 
with  respect  to  certain  redemptions  of 
shares.  Applicants  believe  that  the 
imposition  of  the  CDSC  on  a  class  of 
shares  is  fair  and  in  the  best  interests  of 
their  shareholders. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  reUef  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  of  a  Fund  will 
represent  interests  in  the  same  portfoUo 
of  investments,  and  be  identical  in  all 
respects,  except  as  set  forth  below.  The 
only  differences  between  the  classes  of 
shares  of  a  Fund  will  relate  solely  to  one 
or  more  of  the  following:  (a)  Expenses 
assessed  to  a  class  pursuant  to  a  12b- 
1  plan  and/or  shareholder  services  plan. 


if  any.  with  respect  to  such  class;  (b)  the 
impact  of  Class  Expenses,  which  are 
limited  to  any  or  all  of  the  following  (i) 
transfer  agent  fees  identified  as  being 
attributable  to  a  specific  class  of  shares, 
(ii)  stationery,  printing,  postage,  and 
delivery  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxy  statements  to  current  shareholder 
of  a  specific  class,  (iii)  Blue  Sky 
registration  fees  incuired  by  a  class  of 
shares,  (iv)  SEC  registration  fees 
incurred  by  a  class  of  shares,  (v) 
expenses  of  administrative  personnel 
and  s«vices  as  required  to  support  the 
shareholders  of  a  specific  class,  (vi) 
trustees '/directors'  fees  or  expenses 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares,  (vii)  account 
expenses  relating  solely  to  one  class  of 
shares,  (viii)  auditors  fees,  htigaUon 
expenses,  and  legal  fees  and  expenses 
relating  to  a  class  of  shares,  (ix) 
expenses  incurred  in  connection  with 
shareholders  meetings  as  a  result  of 
issues  relating  to  one  class  of  shares, 
and  (x)  any  other  incremental  expenses 
subsequently  identified  which  should 
be  properly  allocated  to  a  particular 
class  of  shares  and  which,  as  such  are 
approved  by  the  SEC  pursuant  to  an 
amended  order;  (c)  the  fact  that  the 
classes  will  vote  separately  with  respect 
to  matters  relating  to  the  Fund's  12b-l 
plan  or  shareholder  services  plan,  if 
any,  except  as  provided  in  condition  16 
below;  (d)  the  different  exchange 
privileges  of  the  classes  of  shares,  if  any; 
(e)  certain  classes  will  have  a 
conversion  feature;  and  (I)  the 
designation  of  each  class  of  shares  of  a 
Fund. 

2.  The  board  of  trustees  or  the  board 
of  directors  of  the  apphcable  Fund, 
including  a  majority  of  the  trustees  or 
directors  who  are  not  interested  persons 
of  the  Fund  ("independent  trustees  or 
directors"),  will  have  approved  the 
multiple  class  system  with  respect  to  a 
particular  Fund  prior  to  the 
implementation  of  the  system  by  that 
Fund.  The  minutes  of  the  meetings  of 
the  board  of  the  Fund  regarding  the 
deliberations  of  the  trustees  or  directors 
writh  respect  to  the  approvals  necessary 
to  implement  the  multiple  class  system 
will  reflect  in  detail  the  reasons  for  the 
determination  by  the  board  that  the 
proposed  multiple  class  system  is  in  the 
best  interests  of  each  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of  the 
apphcable  Fund,  including  a  majority  of 
the  independent  trustees  or  directors. 


Federal  Register  /  Vol.  59,  No.  174  /  Friday.  September  9.  1994  /  Notices 


46693 


Any  person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  Class 
Expenses  shall  provide  to  the  applicable 
board,  and  the  trustees  or  directors  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purpose  for  which  such 
expenditures  were  made. 

4.  If  any  class  will  be  subject  to  a 
share  services  plan,  the  plan(s)  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  I2b-1.  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

5.  On  an  ongoing  basis,  the  board  of 
each  Fund,  pursuant  to  its  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund,  as 
applicable,  for  the  existence  of  any 
material  conflicts  among  the  interests  of 
the  classes  of  its  shares,  if  there  is  more 
than  one  class.  The  board,  including  a 
majority  of  the  independent  trustees  or 
directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  Each 
Fund's  principal  underwriter  and 
investment  adviser  will  be  responsible 
for  reporting  any  potential  or  existing 
conflicts  to  the  appropriate  board.  If 
such  a  conflict  arises,  the  Fund's 
principal  underwriter  and  investment 
adviser,  at  their  own  expense,  will  take 
such  actions  as  are  necessary  to  remedy 
such  conflict,  including  estabhshing  a 
new  registered  management  investment 
company,  if  necessary. 

6.  The  principal  underwriter  of  each 
Fund  implementing  a  multiple  class 
system  will  adopt  compliance  standards 
with  respect  to  when  each  class  of 
shares  may  be  appropriately  sold  to 
particular  investors.  Applicants  will 
require  all  persons  selling  shares  of  the 
Funds  to  agree  to  conform  to  such 
standards. 

7.  The  board  of  each  Fund  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (B)(3)(ii)  of  rule  12b-l.  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properiy  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  fee  for 
distribution  or  maintenance  services 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  board  to  justify  any  fee  attributable 
to  that  class.  The  statements,  including 
the  allocations  upon  which  they  are 
based,  will  be  subject  to  the  review  and 
approval  of  the  independent  trustees  or 


directors  in  the  exercise  of  their 
fiduciary  duties. 

8.  Dividends  and  other  distributions 
paid  by  a  Fund  with  respect  to  each 
class  of  its  shares,  to  the  extent  any 
dividends  and  other  distributions  are 
paid,  will  be  declared  and  paid  on  the 
same  day  and  at  the  same  time,  and  will 
be  determined  in  the  same  manner  and 
will  be  in  the  same  amount,  except  that 
the  amount  of  the  di\adends  and  other 
distributions  declared  and  paid  by  a 
particular  class  may  be  different  from 
that  of  another  class  because  pa\Tnents 
made  by  a  class  under  a  12b-l  plan  and 
Class  Expenses  will  be  borne 
exclusively  by  that  class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  between  the  classes  have  been 
reviewed  by  an  expert  (the  "Expert") 
who  has  rendered  a  report  to  the 
applicants,  which  has  been  provided  to 
the  staff  of  the  SEC,  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  would  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  will  be  filed 

as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Funds  (which 
the  Funds  agree  to  pronde).  will  be 
available  for  inspection  by  the  SEC  staff 
upon  written  request  to  the  Funds  for 
such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  fridependent  Expert 
is  a  "Special  Purpose"  report  on 
"policies  and  procedures  placed  in 
operation"  in  accordance  with 
Statement  on  Auditing  Standards 
("SAS")  No.  70.  "Reports  on  the 
Processing  of  Transactions  by  Service 
Organizations,"  of  the  American 
Institute  of  Certified  Public  Accountants 
("AlCPA").  Ongoing  reports  will  be 
"poUcies  and  procedures  placed  in 
operation  and  tests  of  operating 
effectiveness"  prepared  in  accordance 
with  SAS  No.  70  of  AICPA,  as  it  may  be 
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amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  other 
distributions  of  the  classes  of  shares  and 
the  proper  allocation  of  expenses  among 
the  classes  of  shares,  and  this 
representation  has  been  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  condition  (9)  above  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
(9)  above.  Applicants  will  take 
immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  ongoing 
reports. 

11.  The  prospectuses  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or.  servicing  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Funds. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the  board 
of  each  Fund  with  respect  to  the 
multiple  class  system  will  be  set  forth 
in  gtiidelines  which  will  be  furnished  to 
the  trustees  or  directors. 

13.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  its  shares  in  every 
prospectus,  regardless  of  whether  all 
classes  of  its  shares  are  offered  pursuant 
to  each  prospectus.  Each  Fund  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  all 
classes  of  its  shares  in  every  shareholder 
report.  The  shareholder  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  Fund  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fund's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  vdth  respect  to  all  classes  of  shares 
of  such  Fund.  To  the  extent  that  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  its  shares, 
each  Fund  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  that 
Fund's  shares.  The  information 
provided  by  an  applicant  for  publication 
in  any  newspaper  or  similar  listing  of  a 
Fund's  net  asset  value  or  public  offering 


price  will  present  each  class  of  that 
Fund's  shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply  SEC 
approval  of.  authorization  of,  or 
acquiescence  in  any  particular  level  of 
payments  that  any  Fund  may  make 
pursuant  to  its  rule  12b-l  plan  or 
shareholder  services  plan  in  reliance  on 
the  exemptive  order. 

15.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge  or 
service  fee  (as  those  terms  are  defined 
in  Article  III,  Section  26  of  the  NASD's 
Rule  of  Fair  Practice),  if  any,  that  in  the 
aggregate  are  lower  than  the  asset-based 
sales  charge  and  service  fee  to  which 
they  were  subject  prior  to  the 
conversion. 

16.  ff  a  Fund  implements  any 
amendment  to  a  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  Shares  under  the  plan,  then 
existing  Purchase  Class  Shares  will  stop 
converting  into  the  Target  Class  Shares 
unless  the  holders  of  a  majority  of 
Purchase  Class  Shares,  voting  separately 
as  a  class,  approve  the  amendment.  The 
directors  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Purchase  Class  Shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Target  Class  Shares"),  identical 
in  all  material  respects  of  Target  Class 
Shares  as  they  existed  prior  to 
implementation  of  the  amendment,  no 
later  than  the  date  such  shares 
previously  were  schedules  to  convert 
into  Target  Class  Shares.  If  deemed 
advisable  by  the  directors  to  implement 
the  foregoing,  such  action  may  include 
the  exchange  of  all  existing  Purchase 
Class  Shares  for  a  new  class  ("New 
Purchase  Class  Shares")  of  shares, 
identical  to  existing  Purchase  Class 
Shares  in  all  material  respects  except 
that  the  New  Purchase  Class  Shares  will 
convert  into  the  New  Target  Class 
Shares.  The  New  Target  Class  Shares 
and  New  Purchase  Class  Shares  may  be 
formed  without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  directors  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  Any  additional  cost  associated 
with  the  creation,  exchange,  or 
conversion  of  the  New  Target  Class 


Shares  or  New  Purchase  Class  Shares 
will  be  borne  solely  by  the  adviser  or 
underwriter.  Purchase  Class  Shares  sold 
after  the  implementation  of  this 
proposed  arrangement  may  convert  into 
Target  Class  Shares  subject  to  the 
highest  maximum  payment,  provided 
that  the  material  features  of  the  Target 
Class  Shares  plan  and  the  relationship 
of  such  plan  to  the  Purchase  Class 
Shares  are  disclosed  in  an  effective 
registration  statement. 

17.  The  applicants  will  comply  with 
the  provisions  of  proposed  rule  6c-10 
under  the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988).  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted  or 
amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  94-22211  Filed  9-8-94;  8:45  am) 
BiLUNO  CODE  S010-01-M 

pnvestment  Company  Act  Release  No. 
20525:811-6586] 

Mutual  Funds  for  Credit  Unions,  Inc.; 
Notice  of  Application 

Septemtwrl,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Mutual  Funds  For  Credit 
Unions,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  July  29, 1994  and  amended  on 
August  29, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  26, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 
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ADDRESSES:  Secretary.  SEC.  450  Fifth 
.    Street.  N.VV.,  Washington,  D.C.  20549. 
Applicant,  3570  Hunters  Sound.  San 
-    Antonio,  Texas  78230. 

FOR  FURTHER  tNFORMATK)N  CONTACT: 
Deepak  Pai,  Attorney,  at  (202)  942- 
0574,  or  Robert  A.  Robertson,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  OfEce  of    - 
Investment  Company  Regulation). 
SUPPLBiEMTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  frc«n  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  registered  as  an  open- 
end  management  investment  company 
under  the  Act  and  organized  as  a 
corporation  under  the  laws  of  the  State 
of  Maryland.  On  March  10, 1992, 
apphcant  filed  a  registration  statement 
to  register  its  shares  under  the  Securities 
Act  of  1933.  The  registration  statement 
was  declared  effective  on  June  16,  1992. 
and  an  initial  piibhc  offering 
commenced  on  September  15. 1992.  All 
shares  of  the  portfolios  were  sold  to 
credit  unions  and  are  considered 
institutional  shares. 

2.  Applicant's  hoard  of  directors 
determined  that  the  liquidation  of 
applicant's  portfolios.  Money  Market 
Portfolio  and  Government  Securities 
Portfolio,  was  in  the  best  interests  of 
applicant.  On  February  17, 1994.  the 
board  of  directors  approved  the  terms  of 
the  hquidation.  On  February  24.  1994. 
applicant  sent  a  letter  to  its  eight  (8) 
shareholders  explaining  the  resignation 
of  applicant's  investment  adviser, 
distributor  and  administrator.  As  a 
resuh  of  the  letters  mailed  to 
shareholders,  shareholders  redeemed 
their  shares  at  net  asset  value.  On  March 
15,  1994,  applicant's  sole  shareholder, 
AIM  Advisors,  Inc.,  approved  the 
liquidation  and  dissolution. 

3.  On  March  15. 1994.  the  Money 
Market  Portfoho  had  100.000  shares 
outstanding  at  a  net  asset  value  of  Si.  00 
per  share.  The  Government  Seciuities 
Portfolio  had  25,035.534  shares 
outstanding  at  a  net  asset  value  of  $9.93 
per  share.  At  such  date,  aggregate  net 
assets  of  applicant  were  $99,913  and 
$248,632,  respectively. 

4.  All  expenses  incurred  in 
connection  with  the  liquidation  have 
been  assumed  and  paid  by  AIM 
Advisors,  Inc.,  applicant's  investment 
adviser. 

5.  As  of  the  date  of  this  application, 
applicant  has  no  debts  or  liabilities  and 
is  not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  fs 
neither  engaged  in  nor  proposes  to 


engage  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affaurs. 

6.  Applicant  is  ctirrent  with  respect  to 
all  filings  required  under  the  Act. 
including  N-SAR  filings  for  each 
semiannual  period  for  which  such  filing 
is  required. 

7.  Applicant  intends  to  file  all 
documents  required  to  terminate  its 
existence  as  a  Maryland  corporation. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  94-22210  Filed  9-8-94;  8:45  ami 
BILIMQ  CODE  801(M)1-M 


SMALL  BUSINESS  ADMtNtSTRATiON 

MidMarIt  Capital,  LP.  (Application  No. 
99000079);  Filing  of  an  Application  for 
a  License  To  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  piursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
MidMark  Capital,  L.P.,  466  Southern 
Boulevard.  Chatham,  New  Jersey,  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  imder  the 
Small  Business  Investment  Act  of  1958. 
as  amended  (15  U.S.C.  661  et  seq.),  and 
the  Rules  and  Regulations  promulgated 
thereunder. 

MidMark  Capital,  L.P.  is  a  Delaware 
limited  partnership.  The  Partnership 
vkill  be  managed  by  its  General  Partner, 
MidMark  Associates.  Inc.  located  at  the 
same  addresss  as  the  applicant.  The 
directors,  officers  and  owners  of  the 
General  Partner,  MidMark  Associates 
Inc..  are: 


Mame 

Title 

Denis  Newman  

Wayne  L  Clevenger  „ 

Joseph  R.  Robinson 

PresidenL 
Seaetary. 
Treasurer. 

The  sole  limited  partner  of  MidMark 
Capital  will  be  MidMark  Equity 
Partners,  LP.  Wayne  L  Clevenger, 
Denis  Newman,  and  Joseph  R.  Robinson 
are  the  directors  and  owners  of  the 
General  Partner,  MidMark  Advisors  Inc., 
and  are  the  principals  who  will  manage 
the  parent  partnership.  At  this  time,  no 
individual  investors  own  more  than  ten 
percent  of  the  parent  limited 
partnership. 

The  applicant  will  begin  operations 
with  capitahzation  of  approximately 
$10  million  and  will  be  a  source  of  debt 


and  equity  financing  for  qualified  small 
business  concerns.  "The  applicant  will 
concentrate  on  investments  on  the  East 
Coast. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probabihty  of 
successful  operations  of  the  new 
company  imder  their  managemem, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

>Jotice  is  hereby  given  that  any  person 
may.  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street. 
S\V,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  the  Chatham.  New  Jersey 
Area. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  .No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  Septemlwr  1.  1994. 
Darryl  K.  Hairston, 

Deputy  Associate  Administrator  for 
Investment. 

[PR  Doc.  94-22314  Filed  »-«-94;  8:45  am) 
BILUNG  CODE  aOZS-OI-M 


JMI 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1980,  As 
Amended  by  P\A>tic  Law  99-691 ; 
Infonnation  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (OMB) 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Information  Collections  Under 
Re\aew  by  the  Office  of  Management 
and  Budget  (OMB). 

SUMMARY:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  as  amended  by 
Public  Law  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  adckes^,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  made  within  30  days  directly 
to  the  Agency  Clearance  Officer  and  also 
to  the  Desk  Officer  for  the  Tennessee 
Valley  Authority.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
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Management  and  Budget,  Washington, 
DC  20503;  Telephone:  (202)  395-3084. 

Agency  Clearance  Officer:  Mark  R. 

Winter,  Tennessee  Valley  Authority, 

1101  Market  Street  (BR  6B), 

Chattanooga,  TN  37402-2801;  (615) 

751-2523. 
Type  of  Request:  Regular  submission. 
Title  of  Information  Collection:  Forest 

Industries  Survey. 
Frequency  of  Use:  On  occasion. 
Type  of  Affected  Public:  Businesses  or 

other  for-profit,  small  businesses  or 

organizations. 
Small  Businesses  or  Organizations 

Affected:  Yes. 
Federal  Budget  Functional  Category 

Code:  452. 
Estimated  Number  of  Annual 

Responses:  5,500. 
Estimated  Total  Annual  Burden  Hours: 

3,667. 
Estimated  Average  Burden  Hours  Per 

Response:  .66. 
Need  For  and  Use  of  Information:  This 

information  collection  is  needed  to 

measure  trends  in  industrial  wood 

use,  employment,  and  number  and 

kinds  of  forest  industries.  These  data 

will  be  used  for  program  planning  and 

to  evaluate  progress  in  forest 

industrial  development. 
William  S.  Moore, 

Acting  General  Manager.  Facilities  Services. 
[FR  Doc.  94-22336  Filed  9-8-94;  8:45  am] 

BtLUNG  COOe  S120-06-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Rule  on  Application  To  Use 
ttie  Revenue  From,  a  Passenger 
Facility  Charge  (PFC)  at  Alexander 
Hamilton  Airport,  St  Croix,  VI 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  the^Alexander  Hamilton  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  Pub.  L.  101- 
508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  11, 1994. 

ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 


Office,  9677  Tradeport  Drive,  Suite  130, 
Orlando,  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gordon 
Finch,  Executive  Director  of  the  Virgin 
Islands  Port  Authority  at  the  following 
address:  Administrative  Offices,  c/o 
Cyril  E.  King  Airport,  Virgin  Islands 
Port  Authority,  St.  Thomas,  Virgin 
Islands  00802. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Virgin 
Islands  Port  Authority  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Ilia  A.  Quinones,  Airports  Plans 
and  Programs  Manager,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive.  Suite  130,  Orlando,  Florida 
32827-5397,  telephone  (407)  648-6583. 
The  appUcation  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  the  Alexander 
Hamilton  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Ornnibus  Budget  Reconciliation  Act  of 
1990)  (Pubhc  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  regulations 
(14  CFR  Part  158). 

On  August  30, 1994,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from,  a  PFC  submitted  by 
the  Virgin  Islands  Port  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  December  2, 1994. 

The  following  is  a  brief  overview  of 
the  appUcation. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  March  1, 

1993 
Proposed  charge  expiration  date: 

February  1,  1995 
Total  approved  PFC  revenue:  $2,280,465 
Estimated  PFC  revenues  to  be  used  on 

projects  in  this  application: 

$2,280,465 
Brief  description  of  proposed  projects: 

Passenger  Terminal  Improvements; 

Master  Plan  Update;  Airport  Security 

System;  Airfield  Improvements 

(Apron  Expansion);  Real  Property 

Acquisition. 
class  or  classes  of  air  carriers  which  the 

public  agency  has  requested  not  be 

required  to  collect  PFCs:  None 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 


In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
appUcation  in  person  at  the  Cyril  E. 
King  Airport,  Virgin  Islands  Port 
Authority,  Administrative  Offices,  St. 
Thomas,  Virgin  Islands. 

Issued  in  Orlando,  Florida,  on  August  31, 
1994. 

Charles  E.  Blair, 

Manager,  Orlando  Airports  District  Office 
Southern  Region. 
(FR  Doc.  94-22362  Filed  9-8-94;  8:45  am) 

BtLUNO  CODC  4S1»-1»-M 


Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From,  a 
Passenger  Facility  Charge  (PFC)  at 
Cyril  E.  King  Airport,  St  Thomas,  V| 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
appUcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
appUcation  to  use  the  revenue  from  a 
PFC  at  the  Cyril  E.  King  Airport  imder 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  11, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  9677  Tradeport  Drive,  Suite  130, 
Orlando,  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.-  Gordon 
Finch,  Executive  Director  of  the  Virgin 
Islands  Ports  Authority  at  the  following 
address:  Administrative  Offices,  do 
Cyril  E.  King  Airport,  Virgin  Islands 
Port  Authority,  St.  Thomas,  Virgin 
Islands  00802. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Virgin 
Islands  Port  Authority  under  §  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Ilia  A.  Quinones,  Airports  Plans 
and  Programs  Manager,  Orlando 
Airports  District  Office.  9677  Tradeport 
Drive,  Suite  130,  Orlando,  Florida 
32827-5397,  telephone  (407)  648-6583. 
The  appUcation  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 


comment  on  the  appUcation  to  use  the 
revenue  from  a  PFC  at  the  Cyril  E.  King 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  regulations  (14  CFR 
Part  158). 

On  August  30,  1994,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from,  a  PFC  submitted  by 
the  Virgin  Islands  Port  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
.  158.  The  FAA  will  approve  or 
disapprove  the  appUcation,  in  whole  or 
in  part,  no  later  than  December  2, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  March  1 , 

1993 
Proposd  charge  expiration  date: 

February  1,  1995 
Total  approved  PFC  revenue:  $2,280,465 
Estimated  PFC  revenues  to  be  used  on 

projects  in  this  application: 

$2,280,465 
■  Brief  description  of  proposed  projects: 

Passenger  Terminal  Improvements; 

Master  Plan  Update;  Airport  Security 

System;  Airfield  Improvements 

(Apron  Expansion);  Real  Property 

Acquisition. 
Class  or  classes  of  air  carriers  which  the 

public  agency  has  requested  not  be 

required  to  collect  PFCs:  None 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Cyril  E. 
King  Airport,  Virgin  Islands  Port 
Authority,  Administrative  Offices,  St. 
Thomas,  Virgin  Islands. 

Issued  in  Orlando.  Florida,  on  August  31, 
1994. 

Charles  E.  Blair, 

Manager.  Orlando  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  94-22361  Filed  9-8-94;  8:45  am] 
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Federal  Aviation  Administration 

Intent  To  Rule  on  Application  To  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Tampa  International 
Airport,  Tampa,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  NoUce  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Tampa  IntemaUonal  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
AviaUon  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  11,  1994. 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Orlando  Airports 
District  Office,  9766  Tradeport  Drive.  . 
Suite  130,  Orlando,  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  George  J. 
Bean.  Executive  Director  of  the 
Hillsborough  County  Aviation  Authority 
at  the  following  address:  Hillsborough 
County  Aviation  Authority.  Terminal 
Building.  3rd.  level.  Blue  Side,  Tampa 
International  Airport.  Tampa,  Florida 
33&22-2287. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Hillsborough 
County  Aviation  Authority  under 
section  158.23  of  Part  158' 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C.  Ed  Howard,  Plans  and  Program 
Manager,  Orlando  Airports  District 
Office,  9677  Tradeport  Drive,  Suite  130, 
Orlando,  Florida  32827-5397,  (407) 
648-6582.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Tampa 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
■  Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  regulaUons  (14  CFR  Part  158). 

On  September  2, 1994,  the  FAA 
determined  that  the  appUcation  to  use 
the  revenue  from  a  PFC  submitted  by 
Hillsborough  County  Aviation  Authority 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  15, 
1994. 

The  following  is  a  brief  over\'iew  of 
the  appUcation. 

Level  of  the  proposed  PFC:  $3.00. 
Actual  charge  effective  date:  October  1, 

1993. 


Estimated  charge  expiration  date: 
August  31, 1999. 

Total  approved  PFC  revenue: 
$17,500,000. 

Estimated  PFC  revenue  to  be  used  on 
project  in  this  application: 
$17,500,000. 

Brief  description  of  proposed  projectis) 
Acquisiton  of  Land  and  Property  in 
Drew  Park. 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  On-demand 
air  taxi-commercial  operators  that  (1) 
do  not  enplane  or  deplane  passengers 
at  the  Authority's  main  passenger 
terminal  buildings  and  (2)  enplane 
fewer  than  500  passengers  per  year  at 
Tampa  International  Airport. 
Any  person  may  inspect  the 

application  in  person  at  the  FAA  office 

Usted  above  under  FOR  FURTHER 

INFORMATION  CONTACT. 
In  addition,  any  person  may,  upon 

request,  inspect  the  appUcaUon.  notice 

and  other  documents  germane  to  the 

application  in  person  at  the 

Hillsborough  County  Aviation 

Authority. 

Issued  in  Orlando,  Florida,  on  September 
2.  1.994. 

Charles  E.  Blair, 

Manager.  Orlando  Airports  District  Office. 
Southern  Region. 

IFR  Doc.  94-22363  Filed  9-8-94;  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Statement; 
Bradford  County,  FL 

AGENCY:  Federal  Highway 
Administration  (FHWA),'D0T. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Bradford  County,  Florida. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melisa  L.  Ridenour,  Supervisory 
Transportation  Engineer.  Federal 
Highway  Administration,  227  N. 
Bronough  Street.  Room  2015, 
Tallahassee,  Florida  32301-2015. 
Telephone;  (904)  942-9598. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Florida 
Department  of  Transportation  will 
prepare  an  EIS  for  a  proposal  to  improve 
US  301  (SR  200)  in  Bradford  County. 
Florida.  The  proposed  improvement 
would  involve  US  301  through  the  City 
of  Starke.  The  study  corridor  is  14.5  km 
(9.0  miles)  long.  The  proposed 
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improvement  is  considered  accessary  to 
provide  for  existing  and.  projected  traffic 
demands. 

Alternatives  under  consideratioa 
includei-CDrTaking  no  action:  [2), 
providing  highway  inipiovements. 
utilizing  an  urban  corridor  withinithe 
Town  erf  Starke;  (3)  utilizing  a  rural 
corridoE  an  a  new  alignment  which 
would  serve  as  a  by-pass  around  the 
Town  of  Starke. 

Coordination  viath  appropriate 
Federal,  State,  and  local  agencies  and 
private  citizens^who  have  expressed 
interest  in^  this  proposal  has  been 
undertaken  and  will  continue;  A  series 
of  public  meetings  have  been  held  and 
additional  meetings  are  plaimed  for  the 
future  in  Bradford  County.  In  addition, 
a  public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
Draft  EIS  will  be  made  available  for 
public  and  agency  review  and  conuneat. 
A  formal  scoping  meeting,  is  planned 
during  the  fall  of  1994. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  signiRcant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Plaaaiag  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovermnental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  August  31, 1994. 
Melisa  Ridenour, 

Supervisory  Transportation  Engineer, 
Tallahassee.  Florida. 
[FR  Doc.  94-22337  Filed  9-»-94;  8:45  ami 
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Environmental  Impact  Statement; 
Racln«  County,  Wl 

A«NCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (HS) 
will  be  prepared  for  a  proposed  highway 
bypass  around  the  Qty  of  Burlington  in 
Racine  County.  Wisconsin. 
FOR  FURTHER  INFORMATION  CONTACT:.  Ms. 
Jaclyn  Lawton.  P.E..  Federal  Highway 
Administration,  4502. Vernon 
Boulevard,  Madison,  WI,  53705-4ffl)5. 
Telephone:  (608)  264-5967.  You  may 
also  contact  Ms.  Carol  Cutsball, 


JMI 


DiractQF,.  OfBce  of  Environmental' 
Analysis.  Wisconsin  IDepaitment  o£ 
Transportation.  4802  Sheboygan. 
Avenue,  Madison,^  WI.  53705: 
Telephone  (808)  266-9626. 
SUPPtEMeNTART  INFORMATtOH!  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  will  prepare  an  EIS  on- 
a  proposal  to  provide  a  highway  bypass 
around  the- City  of  Biu-lington  in  Racine 
County,  Wisconsin.  Bypass  routes  north 
emd  south  of  the  City  will  be 
investigated.  A  northern  bypass- route: 
would  connect  STH  Tl  east  of  the  City 
to  STH  36  west  of  the  City.  A  southern 
bypass  roiite  would  connect  STH  36  east 
of  the  City  toSTH  XI  west  o£  die  City; 
Depending  on  proximity  to  the  City,  and 
a  north  or  south  location,  bypass  routes 
could  vary  in  length  from  2  Kxn.tO/ia 
Km. 

The  bypass  study  is  being-  undertaken 
in  accordance  with  the  Southeastern 
Wisconsin  Regional  Planning 
Commission's  (SEWRPC) 
recommendation  in  the- adopted  Racine 
County  Jurisdictional  FKghway  Sy stein 
Plan— 2000.  1990  (as  amended^ 

A  bypass  route  is  being  considered  to 
address  congestion  and  safety  problems 
in  the  City  of  Burlington,  and  to  reduce 
STH  36.  STH  11  and  STH  83  traffic  on 
existing  arterial  streets  that  carry  traffic 
volumes  approaching  or  exceeding 
design  capacity. 

In  addition  to  the  Highway  Bypass 
Alternative,  the  No  Build  Alternative, 
Transportation  System  Management  and 
Transportation  Demand  Management 
techniques,  and  Other  Transportation 
Modes  will  be  evaluated. 

Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  the  proposal.  Public 
information  meetings  will  be  held  in  the 
project  corridor  throughout  data 
gathering  and  development  of 
alternatives.  A  series  of  workshops  will 
be  held  with  Federal.  State,  and  local 
agencies,  private  organizations,  and 
citizen  representatives  during 
development  and  refinement  of 
alternatives.  Input  from  the  workshop 
group  will  assist  in  addressing  the 
relationship  between  the  transportation 
alternatives  and  area  land  use,  including 
secondary  impact  issues.  A  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  conunent  prior  to  the  public 
hearing. 


Agencies  having  aa  interest  in,  oe 
jurisdiction,  regarding  the  proposed 
action,  will  be  contacted  throughout  the: 
development  and  refinement  of 
alternatives.  A  formal  scoping- meeting 
may  b»held.  To  ensure  that  the  full 
range  of  issues  related  to  this  proposed 
action  are  addressed  and  all  significant 
issues  are  identified,  comments  and 
suggestions  are' invited  fiom  all 
interested  parties.  Comments  or 
questions  concerning  the  proposed 
action  and  the  Draft  EIS  should  be- 
directed  to  FHWA  or  the  Wisconsitt 
Department  ofTransportation  at  the- 
address  provided'  above. 

(Catalog  of  Federal  Domestic  Assistanca 
Program  Number  211.205.  Highway  Planning 
and  Construction.  This  document  is  being 
prepared  in  confonnance  with  40  CFR".  Parr 
1500  and  the  FHWA  regulations.  The 
regulations  implementing  Execurive-Order 
12372  regarding  intergovernmental 
consul  tatioa  on  Federal  programs  and. 
activities  apply  to  this  program).. 

Issued  on:  August  31.  1994. ' 
lames  R.  Zavorai, 

Urban  Projects  Engineer.  Madison,  Wisconsin. 
IFR  Doc.  94-22338  Filed  »-8-94:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

U.S.  Savings  Bonds;  Revised' Issuing 
Agent  Fee  Schedule 

AGENCY:  Bureau  ofthe  PubUc  Debt. 
Fiscal  Service,  Treasury.. 
action:  Notice. 

SUMMARY:  This  notice  announces  a 
revised  schedule  of  fiaes  payable  to 
eligible  United  States  Savings  Bond 
issuing  agents.  The  revised  fee  schedule 
covers  issue  records  transmitted  to  the 
Bureau  of  the  Public  Debt,  and  over-the- 
coimter  purchase  orders,  or  electronic 
purchase  order  records,  received  by 
Federal  Reserve  Banks.  Such  fees  will 
be  paid  on  a  monthly  basis,  instead  of 
quarterly.  The  purpose  of  the  change  is 
to  pay  issuing  agents  more  frequently 
and  to  bring  greater  consistency  to  the 
timing  and  method  of  paying  fees. 
effective  DATS:  October  1.  1994. 
FOR  FURTHER  information  contact: 
Dean  A.  Adams.  Assistant  Chief 
Counsel  Bureau  of  the  Public  Detit. 
ParkersbuBg,  WV  26106-1328^(304) 
480-5192. 

SUPPLEMENTARY  INFORMATKM:  Title  31 
CFRPart317  (also luu) wn as 
Department  of  the  Treasury  Qrcular. 
Public  Debt  Series  No.  4-67,  as  revised 
and  amended),  at  §  317.6(b),  provides 
that  savings  bond  issuing  agents,  otliBr 


than  Federal  agencies,  will  be  paid  fees, 
in  accordance  with  a  schedule 
pubUshed  in  the  Federal  Register. 

Under  the  Regional  Delivery  System 
(RDS),  agents  qualified  to  sell  bonds 
over-the-coimter  accept  purchase  orders 
and  sales  proceeds,  i.e.,  the  purchase 
price,  from  purchasers  and  transmit 
such  orders  and  proceeds  to  designated 
Federal  Reserve  Offices  that  then 
inscribe  and  issue  bonds  through 
automated  processing.  No  changes  have 
been  made  to  the  schedule  of  fees  paid 
to  RDS  agents. 

Issuing  agents  authorized  to  inscribe 
bonds  sold  over-the-counter  and  to 
report  such  sales  on  magnetic  tape  will 
continue  to  receive  a  fee  of  $.85  for  each 
bond.  However,  effective  October  1 , 
1994,  such  fee  will  be  paid  monthly  by 
a  designated  Federal  Reserve  Office 
within  forty-five  days  after  the  close  of 
the  month  instead  of,  as  heretofore, 
within  fifty  (50)  days  after  the  close  of 
each  calendar  quarter.  In  addition,  all 
such  fees  will  be  paid  by  credit  to 
accounts  with  Federal  Reserve  Banks  or 
by  the  Automated  Clearing  House  (ACH) 
method. 

Fees  paid  to  these  agents  will  be 
based  upon  issue  records  transferred  to 
the  Bureau  of  the  Public  Debt  in  a 
calendar  month  based  on  transfer  dates 
assigned  to  transmittals  by  a  designated 
Federal  Reserve  Office.  Fees  paid  to 
agents  for  issuing  bonds  through  payroll 
savings  plans  will  also  be  paid  monthly 
by  a  designated  Federal  Reserve  Office 
within  forty-five  days  after  the  close  of 
the  month  by  credit  to  accounts  with 
Federal  Reserve  Banks  or  by  the 
Automated  Clearing  House  (ACH) 
method.  Such  fees  will  no  longer  be 
based  upon  quarterly  volimies.  The  new 
scale  will  be  based  upon  monthly 
volumes,  as  follows:  The  first  500  bonds 
@  $.32  each,  the  next  3.000  bonds  @ 
$.11  each,  and  all  bonds  over  3,500  @ 
$.06  each. 

The  fee  schedule  is  included  by 
reference  in  all  issuing  agent  agreements 
and  referred  to  in  31  CFR  Part  317,  as 
well  as  the  Issuing  Agent  Fee  Statement 
(PD  F  4982),  distributed  to  issuing 
agents.  The  purpose  of  the  change  in  fee 
schedule  is  to  provide  for  a  more 
frequent  payment  of  fees  and  for  greater 
consistency  in  the  timing  and  method  of 
paying  fees  to  issuing  agents. 

Dated:  August  31, 1994. 
Gerald  Murphy, 

Fiscal  Assistant  Secretary.     - 

Schedule  of  Fees 

The  schedule  of  fees  for  the  issue  of 
Series  EE  savings  bonds  are  hereby  set 
forth  below: 


Eligible  organizations,  other  than 
Federal  agencies,  qualified  as  issuing 
agents  by  Federal  Reserve  Banks  and 
Branches  under  31  CFR  Part  317  (also 
known  as  Department  of  the  Treasury 
Circular,  Public  Debt  Series  No.  4-67,  as 
revised  and  amended)  will  receive  a  fee 
for  each  savings  bond  issued  or,  in  the 
case  of  agents  authorized  to  participate 
in  the  Regional  Delivery  System  (RDS), 
for  each  over-the-counter  purchase 
order  or  electronic  purchase  order 
record  submitted  by  an  RDS  agent  to  a 
Federal  Reserve  Office.  Such  fees  are 
specifically  authorized  in  31  CFR 
§  317.6(b).  Federal  agencies,  including 
wholly-owned  government  corporations 
and  independent  establishments,  are  not 
eligible  to  receive  fees.  Categories  of 
organizations  and  institutions  eligible 
for  qualification  as  issuing  agents,  in 
accordance  with  31  CFR  §  317.3,  are 
identified  in  31  CFR  §  317.2.  These 
categories  include  banks,  trust 
companies,  certain  savings  institutions, 
Federal  credit  imions,  and  employers 
operating  certain  payroll  savings  plans 
for  their  employees. 

Fee  Schedule — Over-the-Counter  Issues 

Qualified  issuing  agents,  other  than 
Federal  agencies,  will  be  paid  a  fee  for 
each  over-the-counter  savings  bond 
order  transaction,  based  on  the  method 
used  to  transmit  the  purchase 
information  and  remittance  to  a  Federal 
Reserve  Office  or  the  Bureau  of  the 
Public  Debt  as  set  forth  below. 

(a)  Class  1  Fees:  Each  issuing  agent, 
authorized  under  a  special  arrangement 
to  inscribe  bonds  sold  over-the-counter 
and  report  sales  (original  issues)  on 
magnetic  tape,  will  be  paid  a  fee  of  $.85 
for  each  Series  EE  bond  issue  record 
transmitted  to  the  Bureau  of  the  PubUc 
Debt  dining  a  calendar  month,  based  on 
transfer  dates  assigned  to  the 
transmittals  by  a  designated  Federal 
Reserve  Office.  Class  1  fees  will  be  paid 
to  each  such  issuing  agent  by  a 
designated  Federal  Reserve  Office 
within  forty-five  (45)  days  after  the  close 
of  the  month  by  a  credit  to  an  account 
with  a  Federal  Reserve  Bank  or  by  the 
Automated  Clearing  House  (ACH) 
method. 

(b)  Class  2  Fees:  Each  issuing  agent, 
authorized  to  participate  in  the  Regional 
Delivery  System,  will  be  paid  a  fee  of 
$.50  for  each  paper  Series  EE  purchase 
order  received  by  a  Federal  Reserve 
Office  from  the  agent  during  a  calendar 
month.  Class  2  fees  will  be  paid  to  each 
such  agent  by  a  designated  Federal 
Reserve  Office  within  forty-five  (45) 
days  after  the  close  of  the  month  by  a 
creditlo  an  account  with  a  Federal 
Reserve  Bank. 


(c)  Class  3  Fees:  Each  issuing  agent, 
i.e.,  a  depository  financial  institution, 
authorized  to  participate  in  the  Regional 
Delivery  System,  will  be  paid  a  fee  of 
$.85  for  each  purchase  order  record 
submitted  to  the  Federal  Reserve  OfHce 
during  a  calendar  month,  if  the  agent 
elects  to  prepare  electronic  records  of 
Series  EE  purchase  order  information 
and  to  transmit  such  information  to  a 
designated  Federal  Reser\e  Office  for 
inscription  of  the  bonds.  Class  3  fees 
vfill  bepaid  to  each  such  agent  by  a 
designated  Federal  Reserve  Office 
within  forty-five  (45)  days  after  the  close 
of  the  month  by  a  credit  to  the 
institution's  account  with  a  Federal 
Reserve  Bank. 

Coverage  of  Over-the-Counter  Fees 

Class  1  fees  are  intended  to 
recompense  issuing  agents  that  are 
authorized  to  inscribe  bonds  sold  over- 
the-counter  for  costs  associated  with 
obtaining  and  cbntrolUng  unissued 
bond  stock,  accepting  and  reviewing 
purchase  orders,  and  inscribing  and 
delivering  bonds.  Postage  costs  for 
mailing  bonds  are  excluded.  Class  2  fees 
are  intended  to  recompense  authorized 
RDS  participants  for  costs  associated 
with  accepting  and  reviewing  purchase 
orders  and  preparing  transmittals  to  a 
Federal  Reserve  Office.  Class  3  fees  are 
intended  to  recompense  authorized  RD.S 
participants  for  costs  associated  with 
accepting  and  reviewing  purchase 
orders,  generating  electronic  records  uf 
purchase  orders,  and  transmitting  such 
information  to  a  Federal  Reserve  Offire 

Fee  Schedule — Payroll  and  Other  Issues 

Qualified  issuing  agents,  other  than 
Federal  agencies,  will  be  paid  a  fee  for 
each  Series  EE  savings  bond  issued 
through  deductions  under  a  payroll 
savings  plan  on  the  following  scale: 

(a)  For  the  first  500  bonds  issued  in 
a  month,  $.32  per  bond. 

(b)  For  the  next  3,000  bonds  issued  in 
a  month,  $.11  per  bond. 

(c)  For  all  Series  EE  bonds  over  3,500 
issued  in  a  month,  $.06  per  bond. 

Payroll  fee  payments  will  be  based  on 
the  number  of  individual  bond  issue 
records  transmitted  by  an  issuing  agent 
to  the  Bureau  of  the  Public  Debt  during 
a  calendar  month  in  accordance  with 
transfer  dates  assigned  to  the 
transmittals  by  a  designated  Federal 
Reserve  Office.  Payroll  fees  will  be  paid 
to  such  agent  by  a  designated  Federal 
Reserve  Office  within  forty-five  (45) 
days  after  the  close  of  the  month  by  a 
credit  to  an  account  with  a  Federal 
Reserve  Bank  or  by  the  Automated 
Clearing  House  (ACH)  method. 
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Coverage  of  Payroll  Fees 

In  establishing  and  paying  a  £eer£or 
savings- bonds  issued  under  payroli 
savings  plans,  the  E)epartment  of  the 
Treasury  is  recompensing  issuing  agents 
for  costs  associated  with  obtaining  and 
controlling  bond  stock  and  in  inscribing 
and  delivering  the  bonds.  The  fiee  does 
not  include  postage  costs  fur  mailing 
bonds.  The  amount  of  the  fee  is 
generally  based  on  the  cost  to  the 
Department  of  employing  alternative 
methods  to  obtain  or  to  provide  this 
issuing  service. 

Charge  to  Castomers 

Any  individual  who  purchases  Series 
EE  savings  bonds  over-the-counter, 
through  a  Bond-a-Month  plan,  through 
deductions  under  a  payroll  savings 
plan,  or  through  any  other  authorized 
means,  may  not  be  charged  any  fee 
whatsoever  by  an  issuing  agent,  an 
employer,  or  any  other  organization  or 
individual  for  issuing  Series  E£  savings 
bonds  or  conducting  any  related 
activities.  A  financial  institution  that 
accepts  fees  from  the  Department  of  the 
Treasury  for  issuing  savings  bonds  or 
accepting  over-the  counter  purchase 


orders  shall  not  make  any  charge  to 
customers,  for  the  same  service. 
Customers  in  this  context  include 
employei&that  provide  a  payroll  savings 
plan  for  their  employees  and  have 
arranged  Cor  a  financial:  institution  to 
issue- the  bonds. 

|FR  Doc.  94-22231  Filed  9-8-94'.  8:45  ami 
BILUMG  coos  4»t«-»-W 


UNITED  STATES  INFORMATtON 
AGENCY 

Culturally  Significant  Ot>jects  (mported 
For  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29,  1978). 
and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "The  Peaceful 
Liberators:  Jain  Art  India"  (See  list'). 


■  A  copy  of  this  list  may  be.  obtained  by 
contacting  Ms.  Lorie  |.  Nierenberg.  Assistant 


imported  from  abroad  for  the  temptwary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  vnth  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Los  Angeles 
County  Museum  of  Art  from  on  or  about 
November  3,  1994  through  January  22, 
1995;  Kimb«ll  Art  Nftiseiun  of  Fort 
Worth,  Texas  from  on  or  about  March  4. 
1995  to  on  or  about  May  1995;  New 
Orleans  Museum  of  Art,  New  Orleans 
Louisiana,  from  on  or  about  July  15, 
1995  to  on  or  about  September  17. 1995. 
is  in  the  national  interest.  Public  Notice 
of  this  determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  September  2. 1994. 
Lesjin, 

CenemI  Counsel.  •  ' 

IFR  Doc.  94-22224  FUed  9-»-94;  8:45aml 
BILUNG  CODE  8239-01-W 


Sunshine  Act  Meetings 


Genera]  Counsel,  at  6'l'9-6eA4.  and  theaddress  is 
Room  700.  U.S.  Informatioa  Agency.  301  Fourth 
Strept.  S.W..  Washington.  D.C  20547. 


This  section  of  the  FEDERAL  REGISTER    ' 
contains  notices  of  meetings  putjiished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


ENRICHMENT  CORPORATION  BOARD  OF 
DIRECTORS. 

TIME  AND  DATE:  8:00  AM,  Tuesday, 
September  13, 1994. 

PLACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  Drive,  Bethesda, 
Maryland  2081 7. 

STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  commercial,  finaticial  and 
internal  personnel  issues  of  the 
Corporation 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
-Barbara  Arnold,  301-564-3354,  -       - 

Dated:  September  6, 1994. 
William  H.  Timbers,  Jr., 

President  and  Chief  Executive  Officer. 

IFR  Doc.  94-22448  Filed  9-7-94;  12:18  pm] 

BILUNO  CODE  8720-01-M 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
September  14, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reser\'e  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, . 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  7, 1994.    - 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-22419  Filed  9-7-94;  10:53  am) 

BILUNG  CODE  S210-01-P 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD: 

TIME  AND  DATE:  9:00  a.m.,  Septembier  19, 
1994. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  NW.,  Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  August 
15, 1994,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Review  of  FY  1994  expenditures  and 
approval  of  FY  1995  budget. 

-     4.  Semiannual  audit  recommendation 
review. 

5.  Review  of  KPMG  Peat  Marwick  audit 
report:  "Pension  and  Welfare  Benefits 
Administration  Follow-up  Review  of  ADP 
Hardware  Operations  Management  of  the 
Thrift  Savings  Plan  at  the  United  States 
Department  of  Agriculture,  Office  of  Finance 
and  Management,  National  Finance  Center." 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

DATED:  September  7,  1994. 
Roger  W.MeUe, 

Executive  Director,  Federal  Retirement  Thrift 
hivestment  Board.    . 

[FR  Doc.  94-22471  Filed  9-7-94:  2:17  pm] 
BILLING  COOE  676(M>1-M 

UNITED  STATES  INTERNATIONAL  TRADE 

COMMISSION  USITC 

1SE-94-30J 

TIME  AND  DATE:  September  14.  1994  at 
10:00  a.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv,  No.  731-TA-668  (Final)  (Phthalic 
Anhydinde  from  Venezuela)— briefing  and 
vote 

5.  Outstanding  action  jackets:  None 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary  (202)  205- 
2000. 
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Issued:  September  7, 1994. 
Donna  R.  Koehoke, 
Secretary. 

[FR  Doc.  94-22490  Filed  9-7-94:  2:18  pm) 
BILLING  CODE  702(M»-P 


POSTAL  RATE  COMMISSION 

TIME  AND  DATE:  9:30  a.m.— Wesdnesdav, 
September  14, 1994. 

PLACE:  Conference  Room.  1333  H  Street, 
NW.  Suite  300,  Washington,  DC  20268. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  To  discuss 

issues  in  the  R90-1  Remand. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Charles  L.  Clapp,  Secretary,  Postal  Rate 

Commission,  Suite  300, 1333  H  Sfteet, 

NW,  Washington.  DC  20268-0001 , 

Telephone  (202)  789-6840. 

Charles  L.  Clapp, 

Secretary. 

[FR  Doc.  94-22544  Filed  9-7-94;  3:42  pm| 

BILLING  COOE  7710-FW-P 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  12,  1994. 

A  closed  meeting  will  be  held  on 
Monday.  September  12,  1994,  at  2:00 
p.m.  An  open  meeting  will  be  held  on 
Wednesday,  September  14,  1994.  at  2:30 
p.m.,  in  Room  1C30. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday, 
September  12, 1994,  at  2:00  p.m.,  will 
be: 
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Institution  of  administrative  proceedings  of  -   .' 

.an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  administrative  proceedings  -  "  - 

of  an  enforcement  natiire. 

Opinions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
September  14, 1994,  at  2:30  p.m..  will 
be:  ^  ' 

The  Commission  is  considering  the 
adoption  of  amendments  to  the  proxy  rules 
applicable  to  registered  investment 
companies  under  the  Investment  Company 
Act  of  1940  and  the  Securities  Exchange  Act 
of  1934.  The  amendmeats  would  revise  the 
information  required  in  investment  company 
proxy  statements.  For  further  information, 
please  contact  Kathleen  K.  Clarke  at  (202) 
942-0724. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if  • 

any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  September  7, 1994. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  94-22466  Filed  9-7-94;  1:04  pmj 
BiLLINO  CODE  8010-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Parts  37  and  38 

[Docket  No.  48463] 
RIN  2105-AB53 

Transportation  for  Individuais  with 
Disabilities 

Correction 

In  rule  document  93-29257  beginning 
on  page  63092.  in  the  issue  of  Tuesday 
November  30, 1993.  make  the  foUou-ing 
corrections: 


l.On  page  63092.  in  the  first  column, 
the  CFR  part  heading  should  read  as  set 
forth  above. 

§37.9    [Corrected] 

2.C)n  page  63102,  in  the  first  column, 
m  §  37.9  (ii),  paragraph  "(ii)"  should 
read  "(B)". 

3.0n  the  same  page,  in  the  second 
column,  in  §37.9  (B),  paragraph  •'{Bj- 
should  read  "(iir.  ^        .' 

BILUNG  CODE  1505-01-0 


Federal  Register 

Vol.  59.  No.  174 

Friday,  September  9,  1994 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  217  and  220 

[FRA  Docket  No.  RSOR-12,  Notice  No.  3] 

Railroad  Operating  Rules  and  Radio 
Standards  and  Procedures 

Correction 

In  rule  document  93-20457  beginning 
on  page  43064  in  the  issue  of  Monday, 


August  22, 1994  make  the  following 
corrections: 

1.  On  page  43064,  in  the  third 
column,  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section,  in  the  last 
hne  the  telephone  number  should  read 
"366-0504". 

2.  On  page  43067,  in  the  second 
column,  under  item  2,  in  the  second 
paragraph,  eleventh  Une,  "November  21. 
1994"  is  corrected  to  read  "Decembor 
21,  1994". 

BILUNG  COOE  1S05-01-O 
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Friday 
September  9.  1994 


■  M       ^^m  ■ 


Part  II 


-  .  B  B  S 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  67 

Medical  Standards  and  Certification;  Final 

Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  67 

[DoclMt  No.  27890;  Amendment  No.  67-15] 

RIN  2120-AF42 

Medical  Standards  and  Certification 

agency:  Federal  Aviation 
Administration  (FA.\),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUIMMARY:  This  final  rule  restates  the 
general  medical  condition  standards  for 
first-,  second-,  and  third-class  airman 
medical  certificates.  In  determining  an 
applicant's  eligibility  for  medical 
certification,  the  FAA's  long-standing 
policy  and  practice  have  been  to 
consider  an  applicant's  medication  and 
other  treatment  under  the  general 
medical  conditions  standards.  In  a 
recent  decision  by  the  U.S.  Court  of 
Appeals  for  the  Seventh  Circuit, 
however,  the  court  found  that  the 
general  medical  condition  standards 
cannot  be  interpreted  to  provide  a  basis 
for  disqualification  due  to  medication 
alone.  This  emergency  final  rule  is, 
therefore,  necessary  to  restate  the 
general  medical  condition  standards  for 
an  individual  whose  medication  or 
other  treatment  makes  or  is  expected  to 
make  that  individual  unable  to  safely 
perform  the  duties  or  exercise  the 
privileges  of  an  airman  certificate. 

DATES:  Effective  September  9.  1994. 
Comments  must  be  received  by 
Novembers.  1994. 

ADDRESSES:  Comments  on  this  rule 
should  be  mailed  or  delivered,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  27890,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments 
mailed  or  delivered  must  be  marked 
Docket  No.  27890.  Comments  may  be 
examined  in  Room  915G  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  P.  McEachen,  Manager, 
Aeromedical  Standards  and  Substance 
Abuse  Branch  {AAM-210).  Office  of 
.Aviation  Medicine,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  493-4075;  telefax  (202) 
2fi7-^399. 


SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
comment  on  this  final  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  from 
adopting  this  amendment  are  also 
invited.  Substantive  comments  should 
be  accompanied  by  cost  estimates. 
Comments  must  identify  the  regulatory 
docket  number  and  should  be  submitted 
in  triplicate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  specified  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  This  rule  may  be 
amended  in  consideration  of  comments 
received. 

Background 

Part  67  of  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR  part  67) 
details  the  standards  for  the  three 
classes  of  airman  medical  certificates.  A 
first-class  medical  certificate  is  required 
to  exercise  the  privileges  of  an  airline 
transport  pilot  certificate,  while  second- 
and  third-class  medical  certificates  are 
required  to  exercise  the  privileges  of 
commercial  and  private  pilot 
certificates,  respectively.  An  applicant 
who  is  found  to  meet  the  appropriate 
medical  standards,  based  on  medical 
examination  and  evaluation  of  the 
applicant's  history  and  condition,  is 
entitled  to  a  medical  certificate  without 
restrictions  other  than  the  limit  of  its 
duration  prescribed  in  the  regulations. 

Paragraph  (f)(2)  of  §§  67.13,  67.15.  and 
67.17  is  the  standard  for  determining  an 
applicant's  eligibility  for  first-, 
second-,  and  third-class  medical 
certification  based  on  general  medical 
conditions.  Specifically,  imder 
paragraph  (f)(2).  an  applicant  is 
ineligible  for  unrestricted  medical 
certification  if  he  or  she  has  an  organic, 
functional,  or  structural  disease,  defect, 
or  limitation  that  the  Federal  Air 
Surgeon  finds:  (1)  Makes  the  applicant 
unable  to  safely  perform  the  duties  or 
exercise  the  privileges  of  the  airman 
c-ertificatc  the  applicant  holds  or  for 
which  the  applicant  is  applying  or  (2) 
may  reasonably  be  expected  within  2 
years  of  the  Federal  Air  Surgeon's 
finding  to  make  the  applicant  unable  to 
safely  perform  those  duties  or  exercise 
those  privileges.  The  Federal  Air 
Surgeon's  finding  must  be  based  on  the 
applicant's  case  history  and  appropriate, 
qualified,  medical  judgment  relating  to 
the  condition  involved. 

Paragraph  (f)(2)  long  has  been  the 
basis  for  denying  medical  certification 


in  cases  where  the  Federal  Air  Surgeon 
has  determined  that  an  applicant's 
medication  or  other  treatment 
(including  prescription,  over-the- 
counter,  and  nontraditional  medication 
or  other  treatment  remedies)  interfere 
with  the  applicant's  ability  to  safely 
perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate  for 
which  the  airman  is  applying  or  holds. 
The  medication  or  other  treatment  may 
or  may  not  be  associated  with  an 
underlying  medical  condition  that 
would  be  disqualifying  for  medical 
certification.  For  example,  a  hypnotic 
medication,  such  as  a  benzodiazepine, 
may  be  prescribed  to  treat  a  condition 
such  as  recurrent  insomnia.  Recurrent 
insomnia,  depending  on  the 
circumstances,  may  not  preclude 
eligibility  for  medical  certification.  The 
medication  used  to  treat  the  condition, 
however,  has  potential  adverse  effects, 
such  as  dizziness,  drowsiness,  ataxia, 
and  "hangover."  Exposure  to  such  a 
medication  could  unpredictably 
interfere  with  the  applicant's  ability  to 
safely  perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate  held 
or  applied  for,  posing  a  hazard  to  the 
applicant  and  to  public  safety. 

Other  medications  have  potential 
adverse  effects  that  can  occur  with 
unpredictable  fi-equency,  duration,  or 
severity.  These  adverse  effects  can  be 
numerous  and  can  include  such 
conditions  as  cardiac  arrhythmia, 
hypotension,  over-sedation,  and 
akathesia.  Each  of  these  effects  may  be 
inconsistent  with  aviation  safety.  In 
addition,  some  forms  of  treatment  (e.g.. 
surgery,  radiation  therapy, 
chemotherapy,  and  hemodialysis)  have 
adverse  effects  that  can  interfere  with  an 
airman's  ability  to  safely  perform  the 
duties  or  exercise  the  privileges  of  an 
airman  certificate.  The  Federal  Air 
Surgeon  considers  relevant  factors  on  a 
case-by-case  basis,  including  potential 
adverse  effects,  to  determine  whether 
the  medication  or  other  treatment 
received  by  an  airman  is  inconsistent 
with  medical  certification. 

Notwithstanding  the  FAA's  long- 
standing medical  certification  policy 
and  practice  under  paragraph  (f)(2) 
regarding  medication  and  other 
treatment,  the  U.S.  Court  of  Appeals  for 
the  Seventh  Circuit  recently  determined 
that  paragraph  (f)(2)  does  not  provider 
basis  for  denial  of  medical  certification 
based  on  medication  alone.  BuIIwinkel 
v.  Fed.  Aviation  Admin..  No.  93-1803 .. 
(7th  Cir..  Apr."27, 1994),  reh'g.  denied. 
1994  U.S.  App.  LEXIS  15779  (June  23. 
1994)  The  Bullwinkel  case  involved  the 
use  of  lithium.  The  focus  of  the  .Seventh 
Circuit's  decision  was  not  on  the  safety 
concerns  that  lithium  use  poses;     • 


instead,  the  court  centered  its  attention  " 
on  interpreting  the  specific  language  of 
the  regulation.  Although  the  court's 
decision  concerned  the  airman's  use  of 
a  medication,  its  rationale  could  apply 
to  other  forms  of  treatment  as  well. 

The  FAA  disagrees  with  the  Seventh 
Circuit's  narrow  reading  of  paragraph 
(f)(2)  in  the  Bullwinkel  case.  However, 
regardless  of  the  merits  of  the  respective 
positions  on  how  to  interpret  paragraph 
(0(2),  the  Seventh  Circuit's  decision 
raises  serious  safety  concerns  that 
require  the  immediate  adoption  of  an 
amendment  that  expressly  states  the 
FAA's  authority  to  disqualify  an 
individual  who  holds  or  is  applying  for 
an  airman  medical  certificate  in  cases 
where  medication  or  other  treatment 
may  interfere  with  that  individual's 
ability  to  safely  perform  airman  duties. 

This  final  rule  amends  paragraph  (f) 
of  §§67.13,  67.15,  and  67.17  by  adding 
new  paragraph  (f)(3).  New  paragraph 
(f)(3)  sets  out  the  standard  for 
certification  where  medication  or  other 
treatment  is  involved.  Paragraph  (f)(3) 
makes  ineligible  for  unrestricted 
medical  certification  any  applicant 
whose  medication  or  other  treatment  the 
Federal  Air  Surgeon  finds  makes,  or 
may  reasonably  be  expected  to  make " 
within  2  years  after  the  finding,  that 
applicant  is  unable  to  safely  perform  the 
duties  or  exercise  the  privileges  of  an 
airman  certificate.  This  final  rule  does 
not  change  the  FAA's  current  and  long- 
standing application  of  the  certification 
standards.  Rather  its  sole  purpose  is  to 
expressly  state  the  agency's  practice  in 
light  of  the  Bullwinkel  decision. 

Also,  for  continuation  of  the  current 
administration  of  medical  certification 
procedures,  reference  to  this  emergency 
final  rule  is  added  by  revising  section 
67.25.  Delegation  of  authority,  and 
section  67.27,  Denial  of  medical 
certificate. 

Good  Cause  Justification  for  Immediate 
Adoption 

This  amendment  is  being  adopted 
without  notice  and  a  prior  public 
comment  period  because  delay  in 
adoption  could  have  a  significant 
adverse  effect  on  aviation  safety,  and 
because  the  amendment  effects  no 
change  in  well  established  agency 
application  of  the  medical  certification 
standards. 

Therefore,  the  FAA  finds  that:  (1)  An 
emergency  situation  exists  requiring  the 
immediate  adoption  of  this  amendment; 
(2)  the  pubUcation  of  a  notice  of 
proposed  rulemaking  with  its 
opportunity  for  public  comment  is 
impracticable;  and,  (3)  good  cause  exists 
for  amendment  in  less  than  30  days. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96.511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
FAA  Order  2100.14A.  Regulatory 
Flexibility  Criteria  and  Guidance, 
provides  threshold  cost  and  small  entity 
size  standards  for  complying  with  RFA 
review  requirements  in  FAA  rulemaking 
actions.  After  reviewing  the  projected 
effects  of  the  rule  in  light  of  these 
standards,  the  FAA  finds  that  the  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

International  Trade  Impact  Statement 

The  rule  would  have  little  or  no 
impact  on  trade  for  both  U.S.  firms 
doing  business  in  foreign  countries  and 
foreign  firms  doing  business  in  the 
United  States. 

Federalism  Implications 

The  rule  adopted  herein  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  Federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12866, 
it  is  determined  that  this  final  rule  does 
hot  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

International  Civil  Aviation 
Organization  (ICAO)  and  Joint  Aviadon 
Regulations 

In  keeping  vrith  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FA^ 
has  determined  that  this  rule  does  not 
conflict  with  any  international 
agreement  of  the  United  States. 

Conclusion 

The  FAA  has  determined  that  this 
final  rule  is  an  emergency  rule  that  must 
be  issued  immediately  to  correct  an 
unsafe  condition.  Based  on  the  findings 


in  the  Regulatory  Flexibility 
Determination  and  the  International 
Trade  Impact  Analysis,  the  FAA  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  final  rule  is  not  considered 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures  (44  FR  11034. 
February  26.  1979). 

List  of  Subjects  in  14  CFR  Pari  67 

Airman  medical  certification,  Airman 
medical  standards.  Air  safety,  Air 
transportation.  Aviation  safety. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  part  67  of  Title  14  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  67— MEDICAL  STANDARDS  AND 
CERTIFICATION 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354,  1355,  142). 
1422.  and  1427;  49  U.S.C.  106(g). 

2.  Section  67.13  is  amended  by 
adding  paragraph  (f)(3)  to  read  as 
follows: 

§67.13    First-class  medical  certificate. 

*  *        »         •         * 

(3)  No  medication  or  other  treatment 
that  the  Federal  Air  Surgeon  finds — 

(i)  Makes  the  applicant  unable  to 
safely  perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate  that 
the  apphcant  holds  or  for  which  the 
applicant  is  applying;  or 

(ii)  May  reasonably  be  expected, 
within  2  years  after  the  finding,  to  make 
the  applicant  unable  to  perform  those 
duties  or  exercise  those  privileges; 
and  the  findings  are  based  on  the  case 
history  and  appropriate,  qualified, 
medical  judgment  relating  to  the 
medication  or  other  treatment  involvnii 

*  •        •        •        • 

3.  Section  67.15  is  amended  by 
adding  paragraph  (f)(3)  to  read  as 
follows: 

§67.15    Second-class  medical  certificate. 

*  •        *        *        * 

(0*  '  • 

(3)  No  medication  or  other  treatment 
that  the  Federal  Air  Surgeon  finds — 

(i)  Makes  the  applicant  unable  to 
safely  perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate  that 
the  applicant  holds  or  for  which  the 
applicant  is  applying;  or 

(ii)  May  reasonably  be  expected, 
within  2  years  after  the  finding,  to  nidKc 
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the  applicant  unable  to  perform  those 
duties  or  exennse  those  privileges; 
and  the  findings  are  based  on  the  case 
history  and  appropriate,  qualified, 
medical  judgment  relating  to  the 
medication  or  other  treatment  involved. 
•        *        *        •        * 

4.  Section  67.17  is  amended  by 
adding  paragraph  (0(3)  to  read  as 
follows: 

§67.17    Third-class  medlc^  ceiUfteate. 
«        »        »        *        » 

(0*  *  • 

(3)  No  medication  or  other  treatment 
that  the  Federal  Air  Surgeon  finds— 

(i)  Makes  the  applicant  unable  to 
safely  perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate  that 
the  apphcant  holds  or  for  which  the 
applicant  is  applying;  or 

(ii)  May  reasonably  be  ex]>ected. 
within  2  years  after  the  finding,  to  make 
the  applicant  unable  to  perform  those 
duties  or  exercise  those  privileges; 


and  the  findings  are  based  on  the  case 
history  and  appropriate,  qualified, 
medical  judgment  relating  to  the 
medication  or  other  treatment  involved. 

5.  The  first  sentence  of  paragraph  (b) 
of  §  67.25  is  revised  to  read  as  follows: 

§67.25    DeJegatlon  of  authority. 

(a)  •   •  • 

(b)  The  authority  of  the 
Administrator,  under  subsection  314(b) 
of  the  Federal  Aviation  Act  of  1958  (49 
use.  1355(b)).  to  reconsider  the  action 
of  an  aviation  medical  examiner  is 
delegated  to  the  Federal  Air  Surgeon, 
the  Chief.  Aeromedical  Certification 
Division,  an  each  Regional  Flight 
Surgeon.  Where  the  applicant  does  not 
meet  the  standards  of  §  67.13(d)(l)(u). 
(d)(2)(ii).  (f)(2).  or  (f)(3).  §67.15(d)(l)(ii), 
(d)(2)(ii).  (f)(2).  or  (f)(3).  or 
§67.17(d)(l)(ii).  (d)(2)(ii).  (f)(2).  or  (0(3). 
any  action  taken  under  this  paragraph 
other  than  by  the  Federal  Air  Surgeon 


is  subject  to  reconsideration  by  the 
FederatAir  Surgeon.  *  *  * 

•  •        *        •        * 

6.  Paragraph  (b)(3)  of  §  67.27  is 
revised  to  read  as  follows: 

§67.27    Dwilal  of  medial  certificate. 

(b)  •  •  r  - 

(3)  By  the  Manager.  Aeromedical 
Certification  Division,  AAM-300,  or  a 
Regional  Flight  Surgeon  is  considered  to 
be  a  denial  by  the  Administrator  under 
the  Act  except  where  the  applicant  does 
not  meet  the  standards  of 
§67.13(d)(l)(ii).  (d)(2)(ii).  (0(2).  or  (0(3). 
§67.15(d)(l)(ii).  (d)(2)(ii).  (0(2).  or  (0(3). 
§67.17(d)(l)(ii).  (d)(2)(ii).  (0(2).  or  (0(3). 

•  •        •        •        • 

Issued  in  Washington.  DC  on  September  1 . 
1994. 

David  R.  Hinson, 
Administrator. 
[FR  Doc.  94-22207  Filed  »-2-94;  4:3»pml 
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DEPARTMENT  OF  THE  irfTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AC12 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Puerto 
Rican  Broad-Winged  Hawk  and  the 
Puerto  Rican  Sharp-Shinned  Hawk 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 


JMI 


summary:  The  Service  determines  the 
Puerto  Rican  broad-winged  hawk  (Buteo 
platypterus  brunnescens)  and  the  Puerto 
Rican  sharp-shinned  hawk  (Accipiter 
striatus  venator)  to  be  endangered 
pursuant  to  the  Endangered  Species  Act 
(Act)  of  1973.  as  amended.  These 
uncommon  woodland  raptors  are 
restricted  to  montane,  primarily 
government-owned  forests  along  the 
Cordillera  Central.  Sierra  de  Cayey  and 
Sierra  de  Luquillo.  There  are 
approximately  155  sharp-shinned 
hawks  and  124  broad-winged  hawks 
island-wide.  Both  species  are  currently 
threatened  by  timber  harvest  and 
management  practices  in  the  forests; 
road  construction  in  relation  to 
timbering  and  recreational  activities; 
increase  in  numbers  of  recreational 
facilities,  and  the  disturtiance  associated 
with  public  use;  mortality  and  habitat 
destruction  from  hurricanes;  the  lack  of 
comprehensive  management  plans  for 
the  Commonwealth  forests;  and  possible 
loss  of  genetic  variation  due  to  low 
population  levels.  The  Puerto  Rican 
sharp-shinned  hawk  is  also  affected  by 
warble  fly  parasitism.  This  final  rule 
will  implement  the  Federal  protection 
and  recovery  provisions  afforded  by  the 
Act  for  the  Puerto  Rican  broad-winged 
hawk  and  the  Puerto  Rican  sharp- 
shinned  hawk. 

EFFECTIVE  DATE:  October  11,  1994. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Caribbean  Field  Office.  U.S. 
Fish  and  WildUfe  Service.  P.O.  Box  491. 
Boqueron,  Puerto  Rico  00622,  and  at  the 
Service's  Southeast  Regional  Office, 
1875  Century  Boulevard,  Atlanta, 
Georgia  30345. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marelisa  Rivera  at  the  Caribbean  Field 
Office  address  (809/851-7297).  or  Mr. 
Dave  Flemming  at  the  Atlanta  Regional 
Office  address  (404/679-7096). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  broad-winged  hawk  (Buteo 
platypterus)  was  first  reported  in  Puerto 
Rico  by  Gundlach  (1878).  He  reported 
this  species  as  "common"  in  the 
"interior"  of  Puerto  Rico.  Stahl  (1883) 
reported  the  species  as  "transient".  In 
the  first  half  of  the  20th  century,  the 
species  was  not  reported  by  other 
naturalists  that  visited  the  island 
(Bowdisb  1902.  Wetmore  1914.  and 
Danforth  1931).  Wetmore  (1927) 
believed  the  species  extinct.  Danforth 
and  Smyth  (1935)  collected  a  specimen 
in  Luquillo  (Caribbean  National  Forest) 
and  described  it  as  a  distinct  resident 
subspecies,  the  Puerto  Rican  broad- 
winged  hawk  (Buteo  platypterus 
brunnescens).  Danforth  (1936)  reported 
sightings  of  broad- winged  hawks  from 
Utuado.  Leopold  (1963)  reported  the 
species  from  Luquillo.  Utuado  and 
Maricao  forests. 

The  Puerto  Rican  broad-winged  hawk 
is  a  dark  chocolate  brown,  small-size 
hawk  that  measures  approximately  39 
centimeters  (15.5  inches).  It  is  smaller 
than  the  Buteo  platypterus  platypterus 
but  larger  than  the  Lesser  Antillean 
subspecies.  This  is  the  darkest 
subspecies  of  the  broad-winged  hawk. 
In  adults,  the  tail,  broadly  banded  with 
black  and  white,  and  the  rufous  breast 
are  characteristic.  Immature  birds  have 
dark  bars  on  the  breast  and  lack  the 
distinctive  tail  bands  of  the  adult. 
Broad  wings  flap  more  than  the  similar 
but  larger  red-tailed  hawk  (Raffaele 
1989).  Knowledge  of  the  biology  of  the 
Puerto  Rican  broad-winged  hawk  is 
limited.  Snyder  et  al.  (1987)  conducted 
food-habit  studies  on  one  of  the  three 
nests  found  in  the  Caribbean  National 
Forest  in  1976  and  one  nest  found  in 
Rio  Abajo  in  1978.  The  prey  types  taken 
included  centipedes,  frogs,  lizards, 
mice,  rats  and  birds  (as  large  as  200 
grams).  Studies  of  breeding  biology, 
habitat  requirements  and  other  aspects 
of  this  species'  biology  are  not  available 
in  the  literature. 

The  Puerto  Rican  broad-winged  hawk 
is  an  uncommon  and  extremely  local 
resident.  Extant  populations  are 
restricted  to  montane  habitats  of  three 
forests:  Rio  Abajo  Commonwealth 
Forest.  Carite  Commonwealth  Forest 
and  Caribbean  National  Forest.  Breeding 
has  not  been  docimiented  in  the  Carite 
forest  (Hernandez  1980.  Snyder  et  al. 
1987).  In  the  mid  1980's,  the  population 
in  the  Caribbean  National  Forest  was 
estimated  to  be  40-€0  individuals  and 
15-20  breeding  pairs  (San tana  and 
Temple  1984,  Snyder  et  al.  1987).  The 
broad-winged  hawks  were  more  often 
seen  in  the  eastern  side  of  the  Caribbean 


National  Forest,  and  the  tabonuco  and 
palo  Colorado  forest  types  were  reported 
to  be  the  preferred  habitats  for  the 
species  (Wiley  and  Bauer  1985).  In 
1992. 12  broad-winged  hawks  were 
sighted  in  the  Caribbean  National  Forest 
and  the  population  was  estimated  at  22 
individuals  (Delannoy  1992).  These 
individuals  were  observed  to  be 
clustered  in  the  north-central  part  of  the 
forest  within  the  subtropical  wet  forest 
and  subtropical  rain  forest  life  zones, 
where  the  tabonuco  is  the  dominant 
forest  type.  Information  received  from 
the  Service's  Puerto  Rican  Parrot  Field 
Office  [in  litt.  1994)  states  that  broad- 
winged  hawks  have  been  sighted  in 
several  watersheds  throughout  the  forest 
(e.g.  Mameyes,  Sonadora,  Espiritu 
Santo,  and  Quebrada  Grande)  besides 
the  north-central  ridge.  The  field  office 
also  mentioned  that  estimates  for  the 
Caribbean  National  Forest  may  be 
underestimated  due  to  limited  access  to 
the  interior  regions  of  the  Forest. 

Very  little  is  known  about  the  Rio 
Abajo  and  Carite  forest  populations. 
However,  it  appears  that  the  existence  of 
the  Rio  Abajo  population  was  known  by 
Danforth  (1936)  and  Leopold  (1963) 
since  they  both  reported  sightings  of 
broaJ-winged  hawks  from  Utuado. 
Snyder  et  al.  (1987)  believed  that  the 
Rio  Abajo  forest  sustains  not  more  than 
50  individuals.  Delannoy  (1992) 
reported  26  broad-winged  hawks,  or  an 
estimated  population  of  52  individuals, 
in  the  Rio  Abajo  forest.  The  Puerto 
Rican  broad-winged  hawk  was 
unknown  frqm  the  Carite  forest  until 
1980,  when  the  existence  of  a  resident 
population  present  year-round  was 
reported  (Hernandez  1980).  In  1992,  20 
broad-winged  hawks  were  censused  in 
the  Carite  forest  and  a  population  of  22 
individuals  was  estimated  (Delannoy 
1992).  In  the  Carite  forest  the  species 
has  been  reported  from  the  elfin, 
caimitillo,  granadillo,  tabonuco,  and 
slope  forest  types  (Hernandez  1980, 
Delannoy  1992). 

The  206.4  square  kilometers  (80  • 
square  miles)  censused  in  three  forests 
(Rio  Abajo,  Carite  and  Caribbean 
National  Forest)  in  1992  yielded  58 
broad-winged  hawks  or  an  estimated 
population  of  124  individuals 
(Delannoy  1992).  Sightings  of  the  broad- 
winged  hawk  have  been  reported  from 
other  areas,  such  as  Cayey  (next  to  the 
Carite  forest),  Utuado,  Jayuya,  Adjuntas. 
Villalba.  and  the  Maricao  and  Toro 
Negro  forests  (Leopold  1963,  Perez- 
Rivera  and  Cotte-Santana  1977). 
Nevertheless,  Delannoy  (1991) 
established  that  the  Maricao  and  Toro 
Negro  forests  do  not  have  resident 
populations.  Broad-winged  hawks  have 
been  searched  for,  but  not  sighted,  in 


upland  forested  habitats  in  Utuado, 
Jayuya,  Adjuntas,  Orocovis.  and 
Barranquitas  (Delaimoy  1992). 

The  snarp-shinned  hawk  (Accipiter 
striatus)  is  a  polytypic  species  with  nine 
subspecies  distributed  in  the  western 
hemisphere,  from  Alaska  to  Canada 
south  to  Argentina  and  to  the  West 
Indies  (Cuba.  Hispaniola  and  Puerto 
Rico)  (Wattel  1973).  The  Puerto  Rican 
sharp-shinned  hawk  was  first 
discovered  in  1912  in  the  Maricao 
Commonwealth  Forest,  and  described  as 
a  distinct  subspecies,  Accipiter  striatus 
venator  (Wetmore  1914). 

The  Puerto  Rican  sharp-shinned  hawk 
is  a  small  hawk  measuring 
approximately  26-33  centimeters  (il- 
ls inches).  The  dark  slate  gray  upper 
parts  and  heavily  barred  rufous 
underparts  of  the  adults  are  distinctive. 
Immatures  are  brown  above  and  heavily 
streaked  below.  It  has  short,  squared 
tail,  often  appearing  notched  when 
folded,  and  small  head  and  neck.  In 
flight,  the  short,  rounded  wings  and 
long,  narrow  tail  are  characteristic 
(Raffaele  1989). 

Extant  breeding  populations  of  the 
Puerto  Rican  sharp-shiimed  hawk  were 
located  in  the  mountain  forest  of  the 
Maricao  Commonwealth  Forest.  Toro 
Negro  Commonwealth  Forest.  Guilarte 
Commonwealth  Foftst,  Carite 
Commonwealth  Forest  and  Caribbean 
National  Forest  (Cruz  and  Delannoy 
1986).  Sixty  individuals  were  counted 
in  island-wide  surveys  conducted  in 
1983  and  a  breeding  density  of  .73 
hawks/km2  was  estimated  (Cruz  and 
Delannoy  1986).  bi  1985,  72  individuals 
were  counted  and  a  breeding  population 
of  .76  hawk/km2  (230-250  island-wide) 
were  estimated  in  island-wide  surveys 
(Cruz  and  Delannoy  1986).  In  1992. 
285.6  square  kilometers  (110  square  ' 
miles)  censused  yielded  82  sharp- 
shinned  hawks;  40  in  Maricao,  30  in 
Toro  Negro.  10  in  Carite  and  2  in 
Caribbean  National  Forest.  An  overall 
population  of  129  individuals  has  been 
estimated  for  these  forests  (Delannoy 
1992).  Although  the  Guilarte  Forest 
population  was  not  censused  in  1992,  a 
population  of  25  individuals  was 
estimated  for  the  forest  in  1985  (Cruz 
and  Delannoy  1986). 

Studies  on  breeding  and  nesting 
habitat  of  this  species,  conducted  by 
Cruz  and  Delannoy  (1986)  showed  that 
the  sharp-shirmed  hawk  population  in 
Maricao  nests  in  both  natural  and 
modified  [Calophyllum  plantation) 
habitats.  Plantation  nest  sites  tended  to 
have  large  canopy  trees  and  fewer 
understory  than  natural  forest  nest  sites. 
Sharp-shiimed  hawks  appear  to  select 
plantation  and  natural  forest  nest  sites 
with  similar  vegetative  structure  and 


topography.  Results  suggested  that 
vegetation  structural  requirements 
(closed  canopies  and  dense  stands)  are 
sought  by  the  Puerto  Rican  sharp- 
shinned  hawks  in  the  selection  of  nest 
sites  in  Maricao  and  apparently  in  other 
parts  of  its  range  in  Puerto  Rico  (Cruz 
and  Delannoy  1986).  Furthermore,  these 
authors  reported  low  reproductive 
success,  high  desertion  of  eggs,  and  high 
nestling  mortality  due  to  parasitism  by 
the  warble  fly  Philomis  spp. 

The  center  of  sharp-shiimed  hawk 
courtship  and  territorial  activities  in 
Maricao  forest  was  located  in  the  north- 
central  and  eastern  parts,  within  the 
subtropical  lower  montane  wet  forest 
and  subtropical  wet  forest  life  zones.  In 
the  Carite  Forest,  territorial  and 
courtship  activities  occurred  in  the 
northeastern  and  north-central  parts, 
within  the  caimitillo-granadillo  forest 
types  (Delannoy  1992).  hi  Toro  Negro, 
these  activities  took  place  in  the  elfin 
woodland,  sierra  palm,  caimitillo- 
granadillo  and  tabonuco  forest  types.  In 
the  Caribbean  National  Forest,  the  only 
two  sharp-shiimed  hawks  sighted  (a 
solitary  territorial  pair)  were  detected  in 
the  south-central  part  of  the  forest, 
confined  to  the  palo  Colorado  forest  type 
of  the  lower  montane  forest  life  zone 
(Delannoy  1992). 

Although  the  sharp-shinned  hawk 
was  previously  knovkm  from  the  karst 
region  of  Rio  Abajo  and  Guajataca 
Commonwealth  Forests,  Cruz  and 
Delaimoy  (1986)  did  not  find  any 
evidence  of  its  presence  in  these  areas. 
Fossil  evidence  indicates  that  the 
species  was  once  more  widespread  in 
the  karst  region  (Wetmore  1922).  Cruz 
and  Delannoy  (1986)  reported  that 
sharp-shinned  hawks  have  been 
searched  for  and  not  sighted  in 
Cambalache.  Vega,  Susua,  and  Guanica 
forests.  More  recent  observations 
indicate  the  hawk  does  occur  in  and 
around  the  Susua  Forest  [in  litt.  1994). 

Previous  Federal  Action 

On  November  24,  1980,  the  Service 
received  a  petition  from  Dr.  Warren  B. 
King  from  the  International  Council  for 
Bird  Preservation  requesting  that  the 
Puerto  Rican  broad-winged  hawk  and 
the  Puerto  Rican  sharp-shirmed  hawk  be 
added  to  the  List  of  Endangered  and 
Threatened  Wildlife.  On  May  12,  1981, 
the  Service  published  a  notice  of 
petition  acceptance  and  status  review  in 
the  Federal  Register  (46  FR  26464). 

In  the  case  of  any  petition  accepted  by 
the  Service  as  containing  substantial 
information.  Section  4(b)(3)  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq:),  as  amended  in  1982,  requires 
that  a  subsequent  finding  be  made 
within  12  months  as  to  whether  the 


measure  is  warranted,  not  warranted,  or 
warranted  but  precluded  by  higher 
priority  Usting  actions.  In  regard  to  the 
Puerto  Rican  broad-winged  hawk,  the 
Service  made  petition  findings  of 
"warranted  but  precluded"  each  year, 
beginning  in  October  of  1983.  as 
required  by  the  Act.  A  final  petition 
finding  of  "not  warranted",  based  on  a 
change  in  Service  policy  for  certain 
previous  "warranted  but  precluded" 
findings,  was  published  in  the  Federal 
Register  on  December  9. 1993  (58  FR 
6828).  In  the  case  of  the  Puerto  Rican 
sharp-shinned  hawk,  a  status  survey 
completed  in  1986  resulted  in  a  final 
petition  finding  of  "not  warranted"  that 
was  annoimced  in  the  Federal  Register 
of  April  25. 1990  (55  FR  17475). 

In  the  Service's  notice  of  review  for 
vertebrate  candidates  published  in  the 
Federal  Register  of  December  30.  1982 
(47  FR  58454)  and  September  18. 1985 
(50  FR  37958),  both  hawks  were 
included  as  category  2  species,  i.e..  taxa 
for  which  there  is  information  to 
indicate  that  hsting  may  be  appropriate, 
but  for  which  there  is  insufficient  data 
to  support  a  Usting  proposal.  In  the 
animal  notice  of  review  published 
jMuary  6, 1989  (54  FR  554).  the  Puerto 
Rican  sharp-shinned  hawk  was  moved 
to  category  3C  based  on  status 
information  gathered  in  1986.  Categor>' 
3C  taxa  are  those  that  do  not  presently 
qualify  for  the  Act's  protection  due  to 
absence  of  significant  threat.  The  Puerto 
Rican  broad-winged  hawk  was  retained 
in  category  2  for  the  1989  notice  of 
review  and  for  the  subsequent  notice 
pubUshed  November  21.  1991  (56  FR 
58804). 

Status  surveys  conducted  in  1991  and 
1992  indicated  that  both  species  have 
•  experienced  recent  population  declines, 
exist  in  low  numbers,  have  restricted 
distribution  and  currently  face 
significant  threats.  Based  on  this 
information,  the  Service  recently 
elevated  both  hawks  to  category  1.  A 
proposed  rule  to  list  these  hawk  species 
as  endangered  was  published  on 
January  3.  1994  (59  FR  48). 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  of 
information  that  might  contribute  to  the 
development  of  a  final  rule.  .Appropriate 
agencies  of  the  Commonwealth  of 
Puerto  Rico.  Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  requested  to  comment.  A 
newspaper  notice  inviting  general 
public  comment  was  published  in  "The 
San  Juan  Star"  on  January  22. 1994. 
Seven  comment  letters  were  received 
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and  are  discussed  below.  Comments 
supplying  supplemental  data  have  been 
incorporated  into  the  Background 
section  of  this  rule,  as  appropriate.  A 
public  hearing  was  neither  requested 
nor  held. 

The  U.S.  Forest  Service  (USPS), 
Southern  Region,  supported  the 
proposal  to  list  both  species  as 
endangered.  The  USPS  indicated  that 
several  protective  measures  had  been 
taken  to  reduce  the  probability  of 
adverse  effects  to  these  species  from 
forest  management  activities  and 
development.  These  measures  included 
the  designation  of  both  hawk  species  as 
"Sensitive  Species"  and  the  broad- 
winged  hawk  as  a  "Management 
Indicator  Species",  the  development  of 
"Standards  and  Guidelines"  to  protect 
all  raptor  nests  and  roost  sites  by 
directing  management  activities  outside 
of  sensitive  raptor  areas  and  raptor 
breeding  time  periods,  the  planning  of 
recreational  developments  away  from 
primary  forest  areas  and  near  existing 
recreational  facilities. 

The  Puerto  Rico  Department  of 
Natural  and  Environmental  Resources 
(PRDNER),  Natural  Heritage  Division, 
supported  the  listing  of  the  Puerto  Rican 
broad-winged  hawk  and  the  Puerto 
Rican  sharp-shiimed  hawk.  The 
Department  recognized  that  formal 
comprehensive  management  plans  for 
all  Commonwealth  forest  reserves  are 
lacking.  However,  the  PRDNER 
mentioned  that  it  is  their  intention  to 
formahze  management  plans  for  all 
forest  reserves,  and  management  plans 
for  Rio  Abajo,  Pinones.  Carite,  and 
Guanica  Forest  Reserves  have  been 
drafted. 

Letters  supporting  the  listing  and 
providing  comments  were  also  received 
from  Mr.  Jose  L.  Chabert,  Wildlife 
Coordinator  for  the  PRDNER.  Mr. 
Enrique  Hemandez-Prieto  from  the 
Biology  Department  of  the  University  of 
Puerto  Rico,  the  Service's  Puerto  Rican 
Parrot  Field  Office,  and  the  Caribbean 
Islands  National  Wildlife  Refuge. 

The  U.S.  Department  of  the  Army, 
Jacksonville  District  Corps  of  Engineers, 
Antilles  Office,  provided  comments,  but 
did  nqt  indicate  either  support  or 
objection  to  listing  the  species. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Puerto  Rican  broad-winged 
hawk  and  the  Puerto  Rican  sharp- 
shinned  hawk  should  be  classified  as 
endangered  species.  Procedures  found 
at  section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 


regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  These  factors  and 
their  apphcation  to  the  Puerto  Rican 
broad- winged  hawk  (Buteo  platyptenis 
brunnescens)  and  the  Puerto  Rican 
sharp-shinned  hawk  (Accipiter  striatus 
Venator)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
Puerto  Rican  broad-winged  hawk  and 
the  Puerto  Rican  sharp-shinned  hawk 
are  uncommon  and  extremely  local 
residents.  Extant  populations  of  the 
broad-winged  hawk  and  the  sharp-  • 
shinned  hawk  are  restricted  to  three  and 
five  montane  forests,  rerpectively.  The 
destruction  and  modification  of  forested 
habitats  in  Puerto  Rico  may  be  one  of 
the  most  significant  factors  affecting  the 
numbers  and  distribution  of  these  hawk 
species.  The  patchy  distribution  of  both 
species  may  have  resulted  from  the 
fragmentation  of  forested  habitats. 
During  the  first  half  of  the  20th  centiuy 
forested  areas  were  drastically  reduced 
for  intensive  agricultural  uses.  Only 
small  areas  in  the  montane  forests 
remained.  In  the  last  half  of  this  century 
early  secondary  forests  have  developed 
in  areas  that  are  no  longer  under 
intensive  cultivation  and  these 
secondary  forests  connect  patches  of 
more  mature  forests  that  were 
previously  isolated.  Nevertheless,  both 
hawk  species  are  restricted  to  the 
mature  montane  forests  and  have  not 
been  observed  in  these  secondary  forests 
(Delannoy,  pers.  com.).  Both  species 
were  searched  for,  but  not  sighted,  in 
other  upland  forested  habitats  in  central 
parts  of  Puerto  Rico. 

Extant  populations  of  these  species 
occur  in  low  numbers.  The  total 
population  estimate  of  124  broad- 
winged  hawks  island-wide  is  very  low. 
Broad-winged  hawks  have  experienced 
a  local  population  decline  of 
approximately  50  percent  in  the 
Caribbean  National  Forest  (Delannoy 
1992).  Total  population  numbers  are 
significantly  low  in  both  the  Carite  and 
Rio  Abajo  forests.  The  sharp-shinned 
hawk  has  experienced  a  60  percent 
dechne  in  the  Carite  forest  and  93 
percent  decline  in  the  Caribbean 
National  Forest  (Delannoy  1992). 

Timber  harvest  and  management 
practices  that  would  result  in  a 
reduction  in  numbers  or  in  the 
diminishing  of  habitat  quality  of  species 
already  limited  in  their  abundance  and 
distribution  could  be  detrimental.  Cruz 
and  Delannoy  (1986)  found  that  50 


percent  of  the  nesting  areas  in  the 
Maricao  forest  were  in  plantations  of 
maria  (Calophyllum  brasiliense).  They 
established  that  timber  harvest  and 
management  practices  could  have 
negative  effects  on  sharp-shinned  hawks 
if  vegetation  structural  features  such  as 
high  stem  density  and  canopy  closing 
were  not  maintained.  Adequate  nest  site 
habitat  in  the  Maricao  forest  was 
considered  to  be  in  limited  supply.  Any 
activities  that  modify  required  structural 
features  of  vegetation  in  sharp-shinned 
hawk  nesting  areas  could  result  in  the 
reduction  of  the  effective  population 
size.  Sharp-shinned  hawks  showed  a 
strong  nest  site  tenacity  and  returned 
year  after  year  to  the  same  nesting^reas 
(Cruz  and  Delannoy  1986). 

Road  construction  in  the  forests 
(related  to  timber  programs  and/or 
recreational  activities)  could  result  in 
substantial  habitat  alteration  and 
fragmentation.  Also,  roads  could 
provide  a  chronic  source  of  human 
disturbance,  reducing  habitat 
effectiveness  for  species  with  a  strong 
need  for  isolation.  Roads  could  increase 
animal  harvest  and  the  introduction  of 
exotic  fauna.  Road  construction  and/or 
road  repair  have  been  proposed  in  the 
Caribbean  National  Forest.  In  the  Rio 
Abajo  forest,  the  construction  of 
highway  P.R.  10  from  Arecibo  to  Ponce, 
which  has  been  under  way  for  several 
years,  could  affect  the  broad-winged 
hawk  population.  Delannoy  (1992) 
dociunented,  from  the  Puerto  Rico 
Highway  and  Transportation  Authority 
files,  that  approximately  2.5  kilometers 
(1.6  miles)  of  the  P.R.  10  will  enter  and 
cut  through  forest  land  in  the 
northeastern  comer,  where  high 
densities  of  broad-winged  hawks  were 
detected.  Bulldozer  activities  were 
reported  less  than  500  meters  from 
lookout  sites  in  the  forest.  He  estimated 
that  approximately  3.79  ha.  (9.5  acres) 
of  apparently  prime  broad-winged  hawk 
habitat  wrill  be  destroyed  by  the  road. 

Construction  of  recreational  facilities 
has  been  proposed  for  the  western  and 
northern  sides  of  the  Caribbean  National 
Forest,  areas  where  both  species  occur 
Such  recreation  facilities  could 
potentially  eliminate  habitat  or  bring 
human  activities  too  close  to  preferred 
nesting  areas.  Raptors  are  particularly 
sensitive  to  disturbance  near  their 
nesdng  territories.  In  the  Carite  forest 
increasing  pressure  for  new  recreation 
facilities  has  been  identified  (Delannoy 
1992).  In  the  Maricao  forest,  Cruz  and 
Delannoy  (1986)  foimd  that  nest  failures 
related  to  direct  human  harassment 
ranked  third  in  importance.  Five  nesting 
areas  in  Maricao  forest  are  in,  or  less 
than  100  meters  (328  feet)  horn,  the 
camping  and  picnic  areas.  Some  of  the 


traditional  nesting  areas  for  the  Puerto 
Rican  sharp-shinned  hawk  in  the  Toro 
Negro  forest  lie  near  recreation  facilities 
(Cruz  and  Delannoy  1986).  Increased 
pressure  for  recreation  from  a  growing 
human  population  could  bring  about 
frequent  and  regular  human  disturbance 
near  nest  sites. 

Increased  pressure  for  new  right-of- 
way  access  to  farms  through  the  Carite 
forest  land  and  the  establishment  of  new 
communication  facilities  could  also 
destroy  prime  habitat  or  bring  himian 
activities  top  close  to  broad-winged 
hawks.  Delannoy  (1992)  documented 
that  destruction  of  substantial 
caimitillo-granadillo  habitat  occurred  in 
the  right-of-way-access  through  Camino 
El  Seis  in  the  north-central  part  of  the 
Carite  forest.  Delannoy  also  reported  the 
establishment  of  new  communication 
facilities  along  an  access  road  through 
sector  Farallon  in  the  northwestern  part 
of  the  forest  where  the  highest  broad- 
winged  hawk  densities  have  been 
reported. 

In  the  Maricao  forest,  the  Puerto  Rico 
Energy  Power  Authority  has  a  power 
substation  located  in  the  lower  montane 
wet  forest  life  zone,  the  center  of  sharp- 
shinned  hawk  nesting  habitat.  Many 
kilometers  of  aerial  power  hnes  nm 
through  forest  lands.  The  access  road  for 
the  substation  is  located  adjacent  to 
sharp-shiimed  hawk  habitat  in  the 
subtropical  wet  forest  life  zone 
(Delannoy  1992).  The  construction  of 
this  access  road  resulted  in  the 
destruction  of  approximately  2.6  ha  (6.4 
acres)  of  sharp-shiimed  hawk  habitat 
(Delannoy  1992).  The  construction  of 
new  or  the  enlargement  of  the  existing 
communication  infrastructure  could 
potentially  eliminate  important  sharp- 
shinned  hawk  habitat. 

B.  Overutihzation  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Taking  for  these  purposes  has 
not  been  a  documented  factor  in  the 
decline  of  these  species.  Nevertheless, 
the  size  and  the  appearance  of  these 
birds  make  them  potentially  attractive 
for  some  hunters. 

C.  Disease  or  predation.  The  mortality 
of  sharp-shiimed  hawk  nestlings  due  to 
parasitism  by  the  warble  fly  Philornis 
spp.  has  been  documented.  Studies 
conducted  in  Maricao  forest  attributed 
61  percent  of  nestling  mortality  to 
Philornis  parasitism  (Cruz  and  Delannoy 
1986). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Puerto 
Rican  sharp-shinned  hawk  was 
designated  by  the  Commonwealth 
Department  of  Natural  Resources  as  a 
threatened  species  in  1985.  Existing 
Commonwealth  regulations  for  the 
protection  of  threatened  and  endangered 


species  have  not  been  effective  at 
preventing  habitat  destruction  or 
alteration.  The  Puerto  Rico  broad- 
winged  hawk  is  not  protected  by 
Commonwealth  regulations. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Two  of 
the  most  important  factors  affecting 
these  species  in  Puerto  Rico  are  their 
limited  distribution  and  low  numbers. 
The  Puerto  Rican  broad-winged  hawk 
experienced  a  local  population  decline 
of  approximately  50  percent  in  the 
Caribbean  National  Forest  (from  50 
individuals  in  1984  to  22  in  1992).  The 
Puerto  Rican  sharp-shinned  hawk 
experienced  a  40  percent  population 
decline  in  a  period  of  seven  years  (from 
250  individuals  in  1985  to  150  in  1992). 
Locally,  the  Carite  population 
experienced  a  60  percent  decline  and 
the  Caribbean  National  Forest 
population  a  93  percent  decline.  Decline 
of  both  species  have  been  attributed  to 
possible  direct  and  indirect  effects  of 
hurricane  Hugo  in  1989. 

The  extensive  devastation  from 
hurricanes  may  be  particularly 
detrimental  to  species  with  small 
population  size  and  long  generation 
time,  such  as  the  broad-winged  hawk 
and  sharp-shinned  hawk.  Additionally, 
there  may  also  be  a  long-term  reduction 
in  effective  population  size  if  the  hawks 
prove  to  require  habitat  characteristics 
not  presently  available  in  the  storm- 
damaged  forest. 

The  lack  of  comprehensive 
management  plans  for  the 
Commonwealth  forests  could  be 
considered  a  serious  threat  for  these 
species.  In  absence  of  such  plans,  policy 
makers  and  managers  lack  basic 
information  on  which  to  base  decisions 
related  to  the  best  use  and  management 
of  forest  resources. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  two  species  in  determining  to 
make  this  rule  final.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
the  Puerto  Rican  broad-winged  hawk 
and  the  Puerto  Rican  sharp-shinned 
hawk  as  endangered. 

The  Puerto  Rican  broad-winged  hawk 
populations  are  extremely  small  and 
limited  to  only  three  montane  forests. 
Significant  adverse  effects  to  this 
species  or  its  habitat  could  drive  it  to 
extinction.  The  potential  for  illegal 
shooting,  increased  human  disturbance 
and  loss  of  prime  habitat  in  the  forests 
constitute  serious  threats  to  the 
continued  survival  of  the  species.  The 
Puerto  Rican  sharp-shinned  hawk  has 
experienced  a  40  percent  decline  in  a 
period  of  7  years.  The  potential  for 


alteration  of  the  species'  habitat,  human 
disturbance,  illegal  shooting,  and 
nestling  parasitism  by  warble  flies 
constitute  serious  threats  to  the 
continued  survival  of  the  species.  A 
decision  to  determine  only  threatened   " 
status  would  not  adequately  reflect  the 
evident  rarity  and  threats  confronting 
these  species.  A  decision  to  take  no 
action  would  exclude  these  species  from 
benefits  provided  by  the  Endangered 
Species  Act.  Endangered  status  is 
therefore  appropriate. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  a  species  is  proposed  to  be 
endangered  or  threatened.  The  Service's 
regulaUons  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
activity  and  the  idenUfication  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
The  Service  finds  that,  in  the  case  of  the 
latter  situation,  designation  of  critical 
habitat  is  not  prudent  for  these  species 
due  to  lack  of  benefit. 

Section  7(a)(2)  and  regulations 
codified  at  50  CFR  part  402  require 
Federal  agencies  to  ensure,  in 
consultation  with  and  with  the 
assistance  of  the  Service,  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  destroy  or 
adversely  modify  their  critical  habitat,  if 
designated.  (See  "Available 
Conservation  Measures"  section  for  a 
further  discussion  of  Section  7.)  As  part 
of  the  development  of  this  final  rule,  the 
USPS  and  the  PRDNER  were  provided 
with  available  information  on  the 
distribution  and  threats  to  the  two 
hawks.  Should  any  future  projects  be 
proposed  in  areas  inhabited  by  these 
hawks,  the  two  agencies  will  already 
have  the  information  needed  to 
determine  if  the  species  may  be 
impacted  by  the  proposed  action. 

Regulations  promulgated  for 
implementing  Section  7  provide  for 
both  a  jeopardy  standard,  based  on 
listing  alone,  and  for  a  destruction  or 
adverse  modification  standard,  in  cases 
where  critical  habitat  has  been 
designated.  The  Puerto  Rican  broad- 
winged  and  the  Puerto  Rican  sharp- 
shinned  hawks  occupy  restricted  areas 
within  the  borders  of  the  Caribbean 
National  Forest  and  several 
Commonwealth  forests.  Any  significant 
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adverse  modification  or  destruction  of 
their  habitat  would  likely  jeopardize 
their  continued  existence.  Under  these 
conditions,  the  standards  for  jeopardy 
and  adverse  modification  are  essentially 
equivalent.  Therefore,  no  additional 
protection  for  the  species  would  accrue 
from  critical  habitat  designation  that 
would  not  also  accrue  from  listing  these 
species.  Once  listed,  the  Service 
believes  that  protection  of  their  habitat 
can  be  accomplished  through  the 
Section  7  jeopardy  standard,  and 
through  Section  9  prohibitions  against 
take.  It  is  more  likely,  however,  tiiat  any 
federally  related  action  of  concern  will 
receive  early  review  and  any  problems 
will  be  resolved  informally. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
Commonwealth,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth, 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  hsted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(aM2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  hmd,  or  carry  out  are  not 
Ukely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

In  the  case  of  the  two  hawks.  Federal 
involvement  relates  to  activities  to  be 
conducted  or  permitted  by  the  U.S. 
Forest  Service  in  the  Caribbean  National 
Forest,  or  by  other  federal  agencies  in 
the  ComsKmweahh  forests.  Federal 
huids  or  permits  oould  be  involved  in 
the  construction,  maintenance  or 


enlargement  of  facilities  such  as  power 
substations,  commimication  towers,  and 
roads  and  trails  in  the  Commonwealth 
forests.  Federal  funds  could  be  utilized 
by  the  Department  of  Natiu^l  Resources 
in  the  management  of  Commonwealth 
forests. 

The  Act  and  implementing 
regulations  foimd  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jiuisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hiuit,  shoot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  it  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  Commonwealth 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/ or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  Requests  for  copies  of  the 
regulations  on  listed  species  and 
inquiries  regarding  prohibitions  and 
permits  should  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  (TE),  1875  Century  Boulevard, 
Atlanta,  Georgia  30345-3301  (phone 
404/679-7096,  facsimile  404/679-7081). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I,  titie  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


Part  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U  S  C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  othen^ise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"BIRDS,"  to  the  List  of  Endangered  and 
Threatened  Wildlife,  to  read  as  follows: 

§  17.11  Endangered  and  threatened 
wildlHe. 

•        *        *    ■    *        • 

(h)*  *  • 


OpcCIGS 


Common  name 


Scientific  name 


Historic  range 


Vertetvate  population 

where  endangered  or 

threatened 


Status 


When 
listed 


Critical 
habitat 


Special 
rules 


Birds: 


Hawk,  Puerto  Rican 
txoad-winged. 

Hawk.  Puerto  Rican 
sharp-shinned. 


Buteo  platypterus 
brunnescens. 

Accipiter  sbiatus 
venator. 


U.SA.  (PR) Entire E 

U.SA.  (PR)  Entire  E 


550 
550 


NA 
NA 


NA 
NA 


Dated:  August  26, 1994. 
Moliie  H.  Seattle, 
Director.  Fish  and  Wildlife  Service. 
IFR  Doc  94-22369  Filed  9-8-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldltfe  Service 
50  CFR  Part  17 
RIN  1018-AC17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Three  Puerto 
Rican  Plants 

agency:  Fish  and  WildUfe  Service, 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Service  determines 
Mitracarpus  maxwelliae  (no  common 
name),  Mitracarpus  polycladus  (no 
common  name),  and  Eugenia 
woodburyana  (no  common  name)  to  be 
endangered  species  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  M  maxwelliae,  a  small 
shrub,  and  E.  woodburyana,  a  small 
evergreen  tree,  are  endemic  to 
southwestern  Puerto  Rico.  M. 
polycladus  is  a  small  shrub  found  in  the 
same  general  area  of  Puerto  Rico  as  the 


other  two  species,  but  it  also  has  been 
reported  from  one  other  island,  Saba,  in 
the  Lesser  Antilles.  These  species  are 
variously  threatened  by  road 
construction,  recreational  activities, 
wildfires,  and  land  clearing  associated 
with  development  for  agriculture  and 
other  purposes.  This  final  rule  provides 
M.  maxwelliae,  M.  polycladus  and  E. 
woodburyana  with  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  listed  species. 
EFFECTIVE  DATE:  October  11,  1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  Caribbean  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
491.  Boqueron,  Puerto  Rico  00622;  and 
at  the  Service's  Southeast  Regional 
Office,  1875  Century  Boulevard, 
Atlanta,  Georgia  30345. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Silander  at  the  Caribbean  Field 
Office  address  (809/851-7297)  or  Mr. 
Dave  Flemming  at  the  Atlanta  Regional 
Office  address  (404/679-7096). 

SUPPLEMENTARY  INFORMATION: 
Background 

Mitracarpus  maxwelliae  was 
discovered  on  March  8, 1925,  by 
Nathaniel  L.  Britton  on  a  limestone  hill 
in  the  mimicipality  of  Guanica,  Puerto 
Rico.  The  site  was  later  rediscovered  by 


Alain  Liogier  in  1982  and  again  by 
George  R.  Proctor  and  Miguel  Canals  in 
1987.  The  species  has  never  been  found 
at  any  other  location  but  the  type 
locality.  At  this  locality,  it  is  found 
along  an  impaved  road,  growing  on  dry 
exposed  gravel.  Approximately  1,443 
plants,  including  mature  flowering 
individuals  and  seedlings,  were  counted 
within  an  area  of  about  7,500  square 
meters  (697  square  feet)  (Proctor  1991a). 

Mitracarpus  maxwelliae  is  a  low, 
densely-branching,  moundlike  shrub 
which  may  reach  approximately  20 
centimeters  (8  inches  (in))  in  height. 
The  somewhat  woody  branches  are 
stiiate  and  sharply  4-angled.  The  lea\es 
are  opposite,  sessile,  linear  or  linear- 
lanceolate,  densely  scabrous,  and  from  1 
to  3  centimeters  (.4  to  1  in)  long  and  2 
to  5  millimeters  (.01  to  .2  in)  wide.  The 
flower  heads  are  terminal,  dense,  sub- 
globose,  and  from  .8  to  1.3  centimeters 
(.3  to  .5  in)  in  diameter.  The  corolla  is 
white,  narrowly  funnelform,  minutely 
glandular-papillose,  5  to  6  millimeters 
(.20  to  .23  in)  long.  The  capsule  is  about 
1.5  millimeters  (.06  in)  in  diameter, 
opening  by  a  transverse  circular  split  at 
about  the  middle.  The  seeds  are 
ellipsoid,  brownish-black,  and  12 
millimeters  (.05  in)  long  and  .8 
millimeter  (.03  in)  wide. 

Mitracarpus  polycladus  was  first 
discovered  growing  on  coastal  rocks 
near  Caiia  Gorda,  Guanica,  Puerto  Rico, 
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in  1886  by  Paul  Sintmiis.  It  was  also 
located  on  the  island  of  Saba  in  the 
lesser  Antilles  by  tbe  Dutch  botanist 
Boldingh  (note:  the  table  entry  for  the 
proposed  rule  did  not  include  Sabe  in 
the  historic  range;  the  table  is  corrected 
for  this  final  rule).  Today  it  continues  to 
be  known  from  only  these  two  locations, 
where  it  grows  in  crevices  and  soil 
pockets  of  coastal  rocks  in  arid  areas. 
Exact  numbers  of  individuals  have  been 
difficult  to  estimate  due  to  extreme 
drought  conditions  in  recent  years 
(Proctor  1991b). 

Mitracarpus  polycJadus  is  a 
suffrutescent  perennial.  It  is  branched 
near  the  base,  and  the  erect  or  spreading 
stems  may  reach  up  to  45  centimeters 
(18  in)  In  height  the  branches  are  4- 
angled  and  glabrous.  Leaves  are 
opposite,  linear  to  linear-lanceolate,  2  to 
4.5  centimeters  (.9  to  1.8  in)  long.  .3  to 
.5  centimeters  (.12  to  .20  in)  wide, 
glabrous  and  often  with  an  inroUed 
margin  and  decurrent  base.  The 
inflorescence  is  terminal  and  capitate,  8 
to  13  millimeters  (.31  to  .51  in)  in 
diameter,  many  flowered  and  subtended 
by  3  bracht-like  leaves.  The  corolla  is 
white,  about  5  millimeters  (.20  in)  long, 
with  ovate  leaves.  The  seed  capsule  is 
1.5  millimeter  (.06  in)  in  diameter, 
spUtting  open  transversely  below  the 
middle,  and  contains  black  seeds. 

Eugenia  woodburyana,  a  small 
evergreen  tree,  is  endemic  to  Puerto 
Rico  and  currently  known  from  only  the 
Sierra  Bermeja  in  the  mimicipalities  of 
Cabo  Rojo  and  Lajas  and  from  the 
Guanica  Commonwealth  Forest  in 
Guanica,  all  in  southwestern  Puerto 
Rico.  An  additional  individual  has  been 
reported  from  the  Cabo  Rojo  National 
Wildhfe  Refuge,  in  Cabo  Rojo,  adjacent 
to  the  Sierra  Bermeja.  Approximately  45 
individuals  are  known  from  these  three 
locations.  The  species  was  only  recently 
discovered  and  described  by  Alain 
Liogier  (Liogier  1980). 

Eugenia  woodburyana  may  reach  6 
meters  (20.0  feet)  in  height.  The  leaves 
are  opposite,  obovate,  pilose  on  both 
sides,  glandular-pimctate  below,  and 
from  1.5  to  2  centimeters  (.6  to  .8  in) 
long  and  1  to  1.5  (.4  to  .6  in)  centimeters 
wide.  The  inflorescence  is  axillary,  2  to 
5  nowered  and  with  a  pedimcle  1  to  3 
millimeters  (.04  to  .12  in)  long.  The 
calyx  is  4-lobed  and  the  petals  are 
white,  4  millimeters  (.12  in)  long  and 
3.5  millimeters  (.14  in)  wide.  The 
striking  fruit  is  red  upon  maturity,  8- 
winged  and  2  centimeters  (.8  in)  in 
diameter. 

Previous  Federal  Action 

Mitracarpus  maxwelliae  and 
Mitracarpus  polycladus  were 
recommended  for  Federal  listing  in  a 


report  prepared  by  the  Smithsonian 
Institution  as  directed  by  section  12  of 
the  Endangered  Species  Act  of  1973. 
The  report  was  presented  to  Congress  in 
1975  as  House  Document  No.  94-51. 
The  species  were  subsequenUy  included 
among  the  plants  being  considered  as 
endangered  or  threatened  by  Ae 
Service,  as  published  in  the  Federal 
Register  notice  of  review  dated 
December  15, 1980  (45  FR  82480);  the 
November  28. 1983  update  (48  FR 
53680),  the  revised  notice  of  September 
27,  1985  (50  FR  39526),  and  the 
February  21, 1990  (55  FR  6184)  notice 
of  review.  In  the  February  21, 1990, 
notice,  M.  maxwelliae  was  designated  as 
a  category  1  species  (a  species  for  which 
the  Service  has  substantial  information 
supporting  the  appropriateness  of 
proposing  to  list  them  as  endangered  or 
threatened)  and  M.  polycladus  as  a 
category  2  species  (taxa  for  which  there 
is  some  evidence  of  vulnerability,  but 
for  which  there  was  not  enough  data  to 
support  listing).  Eugenia  woodburyana 
was  included  as  a  category  2  candidate 
for  listing  in  the  September  30,  1993, 
plant  notice  of  review.  It  has  been 
included  in  the  Center  for  Plant 
Conservation's  Report  on  Rare  Plants  in 
Puerto  Rico  (Center  for  Plant 
Conservation  1992)  as  a  taxa  which  may 
become  extinct  within  the  next  10  years. 
All  three  species  are  considered  to  be 
critical  plants  by  the  Natural  Heritage 
Program  of  the  Puerto  Rico  Department 
of  Natural  Resources  (Department  of 
Natural  Resources  1993). 

Based  on  status  surveys  reports 
completed  in  1991,  and  in  conjunction 
with  other  recent  field  work,  the  Service 
recently  reclassified  Mitracaqjus 
polvcladus  and  Eugenia  woodburyana 
as  category  1  candidates. 

Section  4(b)(3)(B)  of  die  Act,  as 
amended  in  1982,  requires  the  Secretary 
to  make  findings  on  certain  pending 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
Amendments  further  requires  that  all 
petitions  pending  on  October  13,  1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Mitracarpus  maxwelliae  and  M. 
polycladus,  because  the  Service  had 
accepted  the  1975  Smithsonian  report  as 
a  petition.  In  each  October  from  1983 
through  1992,  the  Service  has  found  that 
the  petitioned  listing  of  these  species 
was  warranted  but  precluded  by  other 
listing  actions  of  a  higher  priority,  and 
that  additional  data  on  vulnerabiUty  and 
threats  were  still  being  gathered.  A 
proposed  rule  to  Hst  M.  maxwelliae,  M. 
polycladus  and  Eugenia  woodburyana, 
published  on  January  3, 1994  (59  FR 
44),  constituted  the  final  1-year  finding 
for  the  Mitracarpus  species  in 


accordance  wit^i  .Section  4(bl(3t(B)(ii)  of 
the  Act. 

Summary  of  Comments  and 
Recommendations 

In  the  January  3, 1994.  proposed  rule 
and  associated  notifications,  all 
interested  pmrties  were  requested  to 
submit  factual  reports  of  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
agencies  of  the  Commonwealth  of 
Puerto  Rico,  Federal  agencies,  scientific 
organizations  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  inviting 
general  public  conunent  was  published 
in  the  "San  Juan  Star"  on  January  22. 
1994.  and  in  "El  Dia"  on  January  24, 
1994.  Two  letters  of  comment  were 
received,  neither  of  which  opposed  the 
listing.  The  Puerto  Rico  Department  of 
Natiu'al  and  Environmental  Resources 
supported  the  listing  and  provided 
additional  information  on  threats  to  the 
species  in  the  Sierra  Bermeja.  A  public 
hearing  was  neither  requested  nor  held. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Mitracarpus  maxwelliae,  M. 
polycladus  and  Eugenia  woodburyana 
should  be  classified  as  endangered 
species.  Procediu^s  foimd  at  Section 
4(a)(1)  of  the  Endangered  Species  Act 
(16  U.S.C.  1531  et  seq.)  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  tbe 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Mitracarpus  maxwelliae  Britton  & 
Wilson.  Mitracarpus  polycladus  Urban 
and  Eugenia  woodburyana  Alain  are  as 
follows: 

A.  Tbe  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  In  the 
Sierra  Bermeja.  Eugenia  woodburyana  is 
found  on  privately  owned  land  subject 
to  intense  pressure  for  agrieultural,  rural 
and  tourist  development.  The  land  is 
currently  being  cleared  for  grazing  by 
cattle  and  goats.  Adjacent  land  is  being 
subdivided  for  sale  in  small  farms,  some 
destined  for  toimst  and  urban 
development.  Off  road  vehicles  used  in 
these  areas  may  affect  seedling 
recruitment.  All  three  species  are  also 
found  within  the  Guanica 
Commonwealth  Forest;  however, 
Mitracarpus  maxwelliae  and 
Mitracarpus  polycladus  are  found  along 
infrequently  used  roadways  where  they 


-may  be  impacted  in  the  future.  Any  road 
improvement,  widening,  or  increase  in 
traffic  along  these  roads  would  result  in 
the  loss  of  a  significant  portion  of  the 
only  known  papulations.  The  sites  of 
these  two  species  are  near  preferred 
recreational  areas,  heavily  utilized 
during  the  sunrmer  months. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Taking  plants  for  these 
purposes  has  not  been  a  documented 
factor  in  the  decline  of  these  species. 

C.  Disease  or  predation.  Disease  and 
predation  have  not  been  documented  as 
factors  in  the  decline  of  these  species. 

D.  The  inadequacy  of  existing 
rngulatory  mechanisms.  The 
Commonwealth  of  Puerto  Rico  has 
adopted  a  regulation  tint  recognizes  and 
provides  protection  for  certain 
Commonwealth  listed  species.  However, 
Mitracarpus  maxwelliae,  Mitracarpus 
polycladus  and  Eugenia  woodburyana 
are  not  yet  on  the  Commonwealth  list. 
Federaliistijig  will  provide  immediate 
protection  under  the  Act,  and  by  virtue 
of  an  existing  Section  6  Cooperative 
Agreement  with  the  Commonwealth, 
listing  will  also  assure  the  addition  of 
these  species  to  the  Commonwealth  list 
and  enhance  funding  possibilities  for 
recovery  actions. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  One  of 
the  most  important  factors  affecting  the 
continued  survival  of  these  species  is 
their  limited  distribution.  Because  so 
few  individuals  are  known  to  occur  in 

a  limited  area,  the  risk  of  extinction  is 
extremely  high.  Wildfires  are  a  frequent 
occurrence  in  this  extremely  dry  portion 
ofsouthwestem  Puerto  Rico, 
particularly  in  the  coastal  roadside  areas 
of  Guanica  where  Mitracarpus 
maxwelliae  and  M.  polycladus  are 
found. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regu^iing  the  past, 
present,  and  future  threats  faced  by 
these  species  in  detennining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  preferred  action  is  to  list 
Mitracarpus  maxwelliae.  M.  polycladus 
and  Eugenia  woodburyana  as 
endangered.  In  U.S.  territory,  M. 
maxwelliae  and  M.  polycladus  are 
known  from  only  one  location  in  the 
Guanica  area  of  southwestern  Puerto 
Rico.  In  this  area  they  are  threatened  by 
road  construction,  recreational  activities 
and  wildfires.  E.  woodburyana  is  known 
from  only  approximately  45  individuals 
at  three  locations  in  southwestern 
Puerto  Rico.  Deforestation  for  rural, 
agricultural,  and  tourist  development 
are  imminent  threats  to  the  survival  of 
the  species.  Therefore,  endangered 


rather  than  threatened  status  seems  an 
accurate  assessment  of  the  species' 
condition.  The  reasons  for  not 
proporing  critical  habitat  fw  these 
species  are  discussed  below  in  the 
"Critical  Habitat"  section. 

Critical  Habitat 

Section  4(aM3)  of  tbe  Act,  as 
amended,  requires  that,  to  the  maxiraom 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangered  or  threatened.  Service 
regulations  (50  CFR  424.12(a)(1))  state 
t'nat  the  des^gnatioa  of  critical  habitat  is 
not  prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
hiunan  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  ivot  be  beneficial 
to  the  species.  Both  situations  apply  to 
Mitracarpus  maxwelliae.  Mitracarpus 
polycladus  and  Eugenia  woodburyana. 

Critical  habitat  would  not  be 
beneficial  in  terms  of  adding  additional 
protection  for  the  species  under  section 
7  of  the  Act.  Regulations  promulgated 
for  the  implementation  of  section  7 
provide  fur  both  a  "jeopardy"  standard 
and  a  "destruction  or  adverse 
modification  "  of  critical  habitat 
standard.  Because  of  the  highly  limited 
distribution  of  these  species  and  their 
precarious  status,  any  Federal  action 
that  would  destroy  or  have  any 
significant  adverse  affect  on  their 
habitat  would  likely  resuh  in  a  jeopardy 
biological  opinion  under  section  7. 
Under  these  conditions,  no  additional 
benefits  would  accrue  from  designation 
of  critical  habitat  that  would  not  be 
available  through  listing  alone. 

The  Service  also  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  these  species  due  to  the 
potential  for  taking.  The  number  of 
individuals  nf  Mitracarpus  maxwelliae. 
Mitracarpus  polycladus  and  Eugenia 
woodburyana  is  sufficiently  small  that 
vandalism  and  collection  could 
seriously  affect  the  survival  of  the 
species.  Publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  would  increase  the  likelihood 
of  such  activities.  The  Service  believes 
that  Federal  involvement  in  the  areas 
where  these  plants  occur  can  be 
identified  without  the  designation  of 
critical  habitat.  All  involved  parties  and 
landowners  have  been  notified  of  the 
location  and  importance  of  protecting 
these  species'  habitat.  Protection  of 
these  species'  habitat  will  also  be 
addressed  through  the  recovery  process 


and  through  the  Section  7  jeopardy 
standard. 

Available  Conservatimi  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
Commonwealth,  and  private  agencies, 
groups  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth, 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  piroposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  critical  habitat  is  being 
proposed  for  these  three  species,  as 
discussed  above. 

The  only  currently  known  Federal 
involvement  is  through  tlie  oanirrence 
of  Eugenia  woodbaryaaa  on  the  Cabo 
Rojo  National  Wildlife  Refuge.  Other 
Federal  involvement  may  occur  in  the 
future  through  the  funding  of  housing 
(Fanner's  Home  Administration  or 
Housing  and  Urban  Development)  or 
funding  utiHzed  for  the  management  of 
the  Ciuanica  Commonwealth  Forest 
(U.S.  Department  of  Agriculture.  Forest 
Service). 

The  Act  and  its  implementing 
Regulations  found  at  50  CFR  17.61, 
17.62.  and  17.63  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
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jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  £ireas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
In  addition,  for  endangered  plants,  the 
1988  amendments  (Pub.  L.  100-478)  to 
the  Act  prohibit  the  malicious  damage 
or  destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any 
Commonwealth  law  or  regulation, 
including  Commonwealth  criminal 
trespass  law.  Certain  exceptions  apply 
to  agents  of  the  Service  and 
Commonwealth  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  species 
under  certain  circumstances.  It  is 
anticipated  that  few  permits  for  these 
three  species  will  ever  be  sought  or 
issued,  since  the  species  are  not  known 
to  be  in  cultivation  and  are  uncommon 
in  the  wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  prohibitions  and 
permits  should  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Attn: 
Endangered  and  Threatened  Species 
Permits,  1875  Century  Boulevard,  Suite 


200,  Atlanta,  Georgia  30345  (404/697- 
4000). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  1 7 

lEndangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART17— {AMENDEDl 

1.  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Public  Law 
99-625, 100  Stat.  3500;  unless  otherwise 
noted. 

2.  Amend  Section  17.12(h)  by  adding 
the  following,  in  alphabetical  order, 
under  Myrtaceae  and  Rubiaceae,  to  the 
List  of  Endangered  and  Threatened 
Plants,  to  read  as  follows: 

§  17.12    Endangered  and  threatened  plants. 

«         »         «         *         » 

(h)  *   *   * 


Friday 
September  9,  1994 


Part  IV 


Species 


Scientific  name 


Common  name 


Historic  range 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Myrtaceae— Myrtle  family: 

Eugenia  woodburyana  ...    None 


Rubiaceae — Madder  family: 


U.S.A.  (PR) 


551 


NA 


NA 


Mitracarpus  maxwelliae 
Mitracarpus  polycladus 


None U.S.A.  (PR) ,£ 

None U.S.A.  (PR).  Lesser  Antilles    E 

(Saba). 


551 
551 


NA 
NA 


NA 
NA 


Department  of  the 
Treasury 


Office  of  Foreign  Assets  Control 


Dated:  August  26, 1994. 
MoUie  H.  Beattie, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  94-22367  Filed  9-8-94:  8:45  ami 
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31  CFR  Part  565 

Panamanian  Transactions  Regulations; 

Resolution  of  Claims  From  Blocked 

Government  of  Panama  Assets;  Final 

Rule 
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DEPAFTTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  565 

Panamanian  Transactions 
Regulations;  Resolution  of  Claims 
From  Biocl(ed  Government  of  Panama 
Assets 

AGENCY:  Office  of  Foreign  Assetis 

Control,  Treasury. 

action:  Unblocking  of  assets. 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  will  unblock  the  remaining 
assets  of  the  Government  of  Panama 
(including  Air  Panama)  blocked 
pursuant  to  the  Panamanian 
Transactions  Regulations,  effective 
September  16, 1994. 
EFFECTIVE  DATE:  September  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter,  Chief  of  Licensing  (tel.: 
202/622-2480),  or  William  B.  Hoffman, 
Chief  Counsel  (tel.:  202/622-2410), 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  dociunent  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 


Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

Executive  Order  12710  of  April  5, 
1990,  3  CFR  1990  Comp.,  p.  282, 
terminated  the  national  emergency 
declared  on  April  8, 1988,  with  respect 
to  Panama,  and  lifted  sanctions  imposed 
against  the  Noriega  regime.  Pursuant  to 
section  207(a)(2)  of  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1706(a)(2),  however,  the  order 
continued  the  blocking  of  certain 
Government  of  Panama  assets  in  the 
United  States,  with  the  understanding  of 
the  Government  of  Panama,  to  facilitate 
resolution  of  claims  of  U.S.  persons.  On 
May  12, 1994,  the  Panamanian 
Transactions  Regulations,  31  CFR  Part 
565,  were  amended  to  provide  that 
licenses  may  be  issued  on  a  case-by-case 
basis  authorizing  the  release  of  blocked 
Government  of  Panama  assets  at  the 
request  of  that  govenunent  to  satisfy 
settlements,  final  judgments  and  arbitral 
awards  with  respect  to  claims  of  U.S. 
persons  arising  prior  to  April  5, 1990. 
The  amendment  also  provided  that 
license  applications  would  be  accepted 
with  respect  to  such  claims  from  U.S. 


persons  seeking  judicial  orders  of 
attachment  against  blocked  Government 
of  Panama  assets  in  satisfaction  of  final 
judgments  entered  against  the 
Govenunent  of  Panama,  provided  such 
"  applications  were  submitted  no  later 
than  June  15,  1994. 

The  Office  of  Foreign  Assets  Control 
received  no  license  applications 
pursuant  to  this  amendment,  and  the 
Government  of  Panama  has  successfully 
settled  the  bulk  of  all  outstanding 
claims  that  arose  against  it  or  Air 
Panama  prior  to  April  5,  1990.  The 
approximately  $2.1  million  in  assets 
held  in  the  name  of  the  Govenunent  of 
Panama  or  its  entities,  including  Air 
Panama,  that  remain  blocked  at  this 
time  will,  therefore,  be  unblocked  on 
September  16, 1994. 

Dated:  September  8, 1994. 
Steven  L  Pinter, 

Acting  Director,  Office  of  Foreign  Assets 
Control. 

Approved:  September  8,  1994. 
R.  Richard  Newcomb, 
Acting  Deputy  Assistant  Secretary  (Law 
Enforcement). 
(FR  Doc.  94-22562  Filed  9-8-94;  9:50  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 

[Docket  No.  94-034-2] 

Pink  Bollworm  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  document  makes  final  an 
interim  rule  that  amended  the  pink 
bollworm  regulations  by  removing 
Craighead,  Cross,  Greene,  Monroe, 
Poinsett,  and  St.  Francis  Counties  in 
Arkansas,  Concordia  Parish  in 
Louisiana,  and  Washington  County  in 
Mississippi  from  the  list  of  suppressive 
areas,  and  removing  Louisiana  and 
Mississippi  from  the  list  of  States 
quarantined  because  of  the  pink 
bollworm.  The  interim  rule  was 
necessary  to  relieve  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  certain  previously 
regulated  areas. 

EFFECTIVE  DATE:  October  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sidney  E.  Cousins,  Senior  Operations 
Officer,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  643, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-6365. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
May  31, 1994  (59  FR  27965-27966, 
Docket  No.  94-034-1),  we  amended  the 
pink  bollworm  regulations  in  7  CFR  part 
301  by  removing  Craighead,  Cross, 
Greene,  Monroe,  Poinsett,  and  St. 
Francis  Counties  in  Arkansas; 
Concordia  Parish  in  Louisiana  and 
Washington  County  in  Mississippi  from 


the  list  of  suppressive  areas  in  §  301.52- 
2a.  We  also  stated  that  the  interim  rule 
would  remove  Louisiana  and 
Mississippi  from  the  Ust  of  States 
quarantined  to  prevent  the  spread  of  the 
pink  bollworm  since  there  would  not  be 
any  areas  in  those  States  regulated 
because  of  the  pink  bollworm.  We  stated 
that  change  would  affect  §  301.52-2a;  it 
should  have  stated  it  would  affect 
§  301.52(a).  However,  we  inadvertently 
left  that  action  out  of  the  amendatory 
section  of  the  interim  rule.  This  final 
rule  corrects  that  omission. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
August  1, 1994.  We  did  not  receive  any 
comments  by  that  date.  The  facts 
presented  in  the  interim  rule  still 
provide  a  basis  for  the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  the  interim  rule  that 
amended  7  CFR  301.52-2a  and  that  was 
published  at  59  FR  27965-27966  on 
May  31, 1994,  is  adopted  as  a  final  rule 
with  the  following  changes: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb,  150dd,  ISOee, 
150ff,  161,  162.  and  164-167;  7  CFR  2.17. 
2.^1,  and  371.2(c). 

2.  In  §301.52,  paragraph  (a),  the 
words  "Louisiana,  Mississippi,"  are 
removed. 

Done  in  Washington,  DC,  this  6th  day  of 
September  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animo]  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  94-22495  Filed  9-9-94;  8:45  am] 
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SUMMARY:  This  final  rule  modifies  the 
minimum  size  requirements  for  all 
varieties  of  potatoes,  except  round  reds, 
grown  in  certain  designated  counties  in 
Idaho,  and  Malheur  County,  Oregon, 
and  for  imported  long  type  potatoes. 
Currently,  the  minimum  size 
requirement  for  all  varieties,  except 
round  reds,  is  2  inches  in  diameter,  or 
4  ounces  in  weight.  This  rule  specifies 
that,  in  addition,  at  least  40  percent  of 
the  potatoes  in  each  lot,  by  weight,  must 
be  5  ounces  or  heavier.  Requiring 
handlers  to  ship  heavier  potatoes  should 
correct  a  marketing  problem  by 
providing  the  heavier  potatoes 
demanded  by  the  market  and  increase 
returns  to  producers  and  handlers.  As 
provided  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  the 
changes  will  also  apply  to  imported 
potatoes. 

EFFECTIVE  DATE:  September  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Olson,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  SW  Third  Avenue, 
Room  369,  Portland,  OR  97204; 
telephone:  (503)  326-2724  or  Fax  (503) 
326-7440;  or  Valerie  L.  Emmer, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Room  2523-S.  Washington,  DC 
20090-6456;  telephone:  (202)  205-2829 
or  Fax (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
945  (7  CFR  part  945].  as  amended, 
hereinafter  referred  to  as  the  "order," 
regulating  the  handling  of  frish  potatoes 
grown  in  certain  designated  counties  in 
Idaho,  and  Malheur  County,  Oregon. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
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of  1937.  as  amended  [7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

This  final  rule,  which  also  affects  the 
import  requirements  for  long  type  Irish 
potatoes,  is  also  issued  pursuant  to 
section  8e  of  the  Act.  The  provisions  of 
section  8e  and  the  potato  import 
regulation  are  discussed  later  in  this 
final  rule. 

The  U.S.  Department  of  Agriculture 
[Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
.  present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15){A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  not  filed  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 
There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  is.sued 
under  section  8e  of  the  Act. 

Pursuant  to  requirt- ments  set  forth  in 
the  Regulatory  Fle.xibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (.\MS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subjet;t  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
Or  disproportionately  burdened. 

There  are  approximately  60  handlers 
of  Idaho-Eastern  Oregon  potatoes  that 
are  subject  to  regulation  under  the 
order,  and  approximately  2.000 
producers  in  the  production  area.  In 
addition,  at  least  75  importers  of  Irish 
potatoes  are  subject  to  import 
regulations  and  will  be  affected  by  this 
rule.  Small  agricultural  ser\ice  firnis. 


which  include  handlers  of  Idaho- 
Eastern  Oregon  potatoes,  have  been 
defined  by  the  Small  Business 
Administration  (13  CER  121.601)  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
A  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities.  The  majority  of  the  importers  of 
potatoes  may  also  be  classified  as  small 
entities. 

This  rule  amends  paragraph  (a)(2)(iiy 
of  §  945.341  Handling  regulation  of  the 
order's  rules  and  regulations,  and  is 
based  on  a  unanimous  recommendation 
made  by  the  Idaho-Eastern  Oregon 
Potato  Committee  (committee),  the 
agency  responsible  for  local 
administration  of  the  order,  at  its  June 
7. 1994.  public  meeting.  The 
committee's  recommended  revision  is 
authorized  pursuant  to  §§  945.51  and 
945.52  of  the  order. 

Quality  assurance  is  very  important  to 
tlie  Idaho-Eastern  Oregon  potato 
industry.  Providing  the  public  with 
acceptable  quality  produce  which  is 
appealing  to  the  consumer  on  a 
consistent  basis  is  necessary  to  maintain 
buver  confidence  in  the  marketplace. 
The  committee  reports  that  potato  size 
is  important  to  buyers. 

For  several  decades,  the  minimum 
size  requirement  for  all  varieties  of 
Idaho-Oregon  potatoes,  except  round 
reds,  has  been  2  inches  in  diameter,  or 
4  ounces  in  weight.  However,  the 
committee  reports  that  the  industry  has 
been  losing  its  share  of  the  potato 
market,  because  the  market  in  recent 
years  has  been  demanding  potatoes 
larger  than  this  minimum  size. 
Consumers  now  expect  some  baker  sizu 
potatoes  in  the  packages  they  buy.  In 
spite  of  an  industry  campaign  to 
encourage  handlers  to  voluntarily  ship 
larger  potatoes,  a  number  of  handlers 
have  continued  to  ship  potatoes  that 
barely  meet  the  minimum  size 
requirement,  depressing  the  price  for 
other  potatoes.  These  potatoes  are 
generally  shipped  in  consumer  pack^i 
(e.g.,  5-  or  10-pound  bags)  or  in  100- 
pound  sacks  for  later  repackaging  into 
con.sumer  packs. 

These  shipments  have  resulted  in 
disappointment  by  buyers  and 
consumers  in  recent  years,  hurting  the 
quality  image  of  Idaho-Eastern  Oregon 
potatoes,  reducing  repeat  purchases  and 
overall  sales  volume,  and  resulting  in 
declines  in  prices,  which  has  hurt  the 
overall  sales  volume. 

To  better  meet  market  demand 
regarding  the  size  of  potatoes,  the 
committee  recommended  an  additional 
rtiquirement  that  at  least  40  percent  of 


the  potatoes  in  each  lot  must  weigh  at 
least  5  ounces.  It  is  anticipated  that 
requiring  handlers  to  ship  such  heavier 
potatoes  will  enable  the  industry  to 
regain  its  lost  share  of  the  market  and 
increase  returns  to  producers  and 
handlers. 

Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  Irish  potatoes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  rau.st 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements, 
subject  to  concurrence  by  the  U.S.  Trade 
Jiepresentative.  Section  8e  also  provides 
that  whenever  two  or  more  marketing 
orders  regulating  a  commodity 
produced  in  different  areas  of  the 
United  States  are  concurrently  in  effect, 
the  Secretary  shall  determine  which  of 
the  areas  produces  the  commodity  in 
more  direct  competition  with  the 
imjported  commodity.  Imports,  then 
must  meet  the  quality  standards  set  for 
the  particular  area. 

In  the  case  of  potatoes,  the  current 
import  regulation  [7  CFR  980.1) 
specifies  that  import  requirements  for 
long  type  potatoes  be  based  on  those  in 
effect  for  potatoes  grown  in  certain 
designated  counties  in  Idaho,  and 
Malheur  County.  Oregon,  during  each 
month  of  the  marketing  year.  While  no 
changes  are  required  in  the  language  of 
section  980.1.  imports  of  long  type 
potatoes  would  have  to  meet  the 
increased  minimum  weight 
requirements  proposed  hereii\. 

Section  945.341(i)  Applicability  to 
imports  is  being  removed  from  the 
handling  regulations.  That  paragraph    . 
states  the  same  information  that  is 
contained  in  section  980.1  of  the  import 
regulations.  Since  the  same  information 
applicable  to  imported  potatoes  is 
contained  in  the  import  regulations, 
paragraph  (i)  in  the  domestic  handling 
regulations  is  being  deleted  to  eliminate 
duplication  or  confusion. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  proposed  rule  concerning  this 
action  was  publfshed  in  the  Federal 
Register  on  August  9. 1994  {59  FR 
40477).  Comments  on  the  proposed  rule 
were  invited  from  interested  persons" 
until  August  24.  1994.  No  comments 
were  received. 

After  consideration  of  all  available 
information,  it  is  found  that  the  action, 
as  hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

In  accordance  with  section  8e  of  the 
Act.  the  United  States  Trade 


Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
foiuid  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  was 
unanimously  recommended  by  the 
Committee;  (2)  the  new  shipping  season 
for  the  1994-95  crop  of  Russet  Burbanks 
began  September  1, 1994.  and  this  rule 
should  be  effective  promptly  to  cover  as 
many  potatoes  oiihe  1994-95  crop  as 
possible;  and  (3)  the  proposed  rule 
provided  a  15-day  comment  period  and 
no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements,  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  945  is  amended  as 
follows: 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO,  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation,  for  7  CFR 
part  945  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  945.341  is  amended  by 
removing  paragraph  (1)  and  revising 
paragraph  (a)(2)(ii)  to  read  as  follows: 

§  945.341    Handling  regulation. 

*  *         *         «         • 

(a)  *  *  • 

(2)  *  *  * 

(ii)  All  other  varieties.  2  inches 
minimum  diameter,  or  4  ounces 
minimum  weight:  Provided,  That  at 
least  40  percent  of  the  potatoes  in  each 
lot  shall  be  5  ounces  or  heavier. 

*  *        •        »        • 

Dated:  September  8, 1994. 
-  Eric  M.  Forman, 

Directar.  Fmitand  Vegetable  Division. 
IFR  Doc.  94-22612  Filed  9-»-94;  8:45  ami 

BILUNG  CODE  341(M>2-P 


Rural  Electrirication  Administration 

7  CFR  Part  1700 

General  Information;  Delegation  of 
Authority 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  its 
Delegation  of  Authority  to  add  the 


authority  to  the  Regional  and  Power 
Supply  Directors  to  cancel  or  endorse 
due  to  payment  on  borrowers'  notes 
which  have  been  paid  in  full  in 
connection  with  a  discounted 
prepayment  made  imder  the  REA 
electric  program.  These  delegations  and 
other  minor  technical  corrections  are 
being  made  to  clarify  the  delegations  of 
authority  and  further  delegate  authority 
downward. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Program  Support 
Staff,  Rural  Electrification 
Administration,  Room  2234-S,  U.S. 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SVV., 
Washington,  DC  20250-1500. 
Telephone:  (202)  720-0736. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  0MB. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5U.S.C.  601efseq.). 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessrhent. 

Catalog  of  Federal  Domestic  Assistance 

The  programs  described  by  this  final 
rule  are  listed  in  the  1991  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  No.  10.850.  Rural  Electrification 
Loans  and  Loan  Guarantees;  No.  10.851. 
Rural  Telephone  Loans  and  Loan 
Guarantees;  No.  10.852,  Rural 
Telephone  Bank  Loans:  and  No.  10.854, 
Rural  Economic  Development  Loans 
and  Grants.  This  catalog  is  available  on 
a  subscription  basis  from  the 
-Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 


Reform.  This  rule:  (1)  Will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule:  (2) 
wrill  not  have  any  retroactive  effect;  and 
(3)  will  not  require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372. 
Intergovernmental  Consultant.  A  Notice 
of  Final  rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  PR  47034) 
exempts  REA  electric  loans  and  loan 
guarantees  from  coverage  under  this 
Order. 

Information  Collection  and 
Recordkeeping  Requirements 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
provisions  requiring  the  Office  of 
Management  and  Budget  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  ef  seq). 

This  final  rule  revises  and  reflects  the 
current  organizational  structure  of  REA 
and  methods  of  by  which  its  functions 
are  chaimeled.  Accordingly,  since  this 
action  is  a  "•  *  *  rule  of  the  agency 
organization,  procedure,  or  practice 
*  *  *"  this  rule  is  being  issued  as  a 
final  rule  without  providing  the  public 
with  an  opportunity  to  comment. 

List  of  Subjects  in  7  CFR  Part  1 700 

Electric  power.  Freedom  of 
information.  Loan  programs — 
communication,  Loan  programs — 
energy.  Organization  and  functions 
(Government  agencies).  Rural  areas. 
Telephone. 

For  the  reasons  set  out  in  the 
preamble.  REA  hereby  amends  7  CFR 
chapter  XVII  as  follows: 

PART  1700— GENERAL  INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1700  continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.;  Delegation 
of  Authority  bv  the  Secretan'  of  Agriculture, 
7  CFR  2.23;  Delegation  of  Authorit>'  by  the 
Under  Secrfetan.-  of  Agriculture  for  Small 
Communitv  and  Rural  Development.  7  CFR 
2.72:  7  U.S.C  1921  et  seq.:  5  U.S.C.  301,  552: 
7  CFR  1.1-1.16. 

Subpart  D — Delegations  of  Authority; 
General 

2.  The  second  sentence  of  §  1700.41  is 
revised  to  read  as  follows: 

§  1700.41    Presons  serving  in  acting 
capactities. 

*   *    *  If  an  incumbent  of  a  position  to 
whom  delegations  are  made  in  subparts 
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D  through  L  of  this  part  is  absent  or  is 
unable  to  carry  out  such  delegations,  the 
person  designated  authority  to  act  for 
the  incumbent  shall  exercise  the 

authority  conferred  by  such  delegations. 

*  *  • 

Sut)part  E— Delegations  of  Authoilty: 
Agency  Issuances  and  Certain 
Correspondence 

§  1700.73    [Amended] 

3.  In  §  1700.73,  remove  paragraph 
(c)(3),  and  redesignate  paragraph  (c)(4) 
as  paragraph  (c)(3). 

Sut>part  I — Delegations  of  Authority; 
Electric  Program 

4.  Section  1700.124  is  amended  by 
adding  paragraph  (b)(10)  to  read  as 
follows: 

§1700.124    Regional  Directors. 

*  •        •        •        * 

(b)*  •  * 

(10)  Cancellation  or  endorsement  due 
to  payment  on  borrowers"  notes  which 
have  been  paid  in  full  in  connection 
with  a  prepayment  made  under  the 
provisions  of  7  CFR  part  1786.  subpart 

F 

*  «        •        •        • 

5.  Section  1700.127  is  amended  by 
adding  paragraph  (b)(10)  to  read  as 
follows: 

§1700.127    Director— Power  Supply 
Division. 

*  •        *         «         * 

(b)*  *  * 

(10)  Cancellation  or  endorsement  due 
to  payment  on  borrower's  notes  which 
.  have  been  paid  in  full  in  connection 
with  a  prepayment  made  under  the 
provisions  of  7  CFR  part  1786.  subpart 
F. 


Sutipart  J — Delegations  of  Authority; 
Telephone  Program 

6.  Section  1700.145  is  amended  by 
removing  paragraph  (d)(12),  and 
redesignating  paragraphs  (d)(13). 
(d)(14),  and  (d)(15)  as  paragraphs 
(d)(12).  (d)(13).  and  (d)(14).  and  by 
adding  a  new  paragraph  (c)(8)  to  read  as 
follows: 

§  1700.145    Regional  Directors. 

•         •         »         •         * 

(c)'  •   • 

(8)  Complete  releases  of  lien  and 
satisfaction  when  a  borrower  has  paid  iji 
full  its  indebtedness. 


§1700.146    [Amended] 

7.  Section  1700.146(c)  is  amended  by 
lemoving  from  the  te.xt  the  term 


"§  1700.148"  and  adding  in  its  place 
"§1700.148  (a)  and  (b)". 

8.  Section  1700.147(c)  is  amended  by 
removing  from  the  text  the  term 
"§  1700.148"  and  adding  in  its  place 
"§  1700.148(c)",  by  revising  paragraph 
(b)(5).  by  removing  the  term  "and"  from 
the  end  of  paragraph  (b)(6),  by  removfng 
the  period  from  the  end  of  paragraph 
{b)(7)  and  by  adding  a  semicolon  in  its 
place  and  adding  the  term  "and"  after 
the  semicolon,  and  by  adding  a  new 
paragraph  (b)(8)  to  read  as  follows:  - 

§  1700.147    Chiefs,  Regional  Operations 
Branches— Teleptione. 

ft         *         *         •         * 

(b)  *   •   • 

(5)  Borrowers'  lease  agreements; 

•        •        *        *        • 

(8)  Management  and  operating 
agreements.  When  the  borrowers 
involved  are  in  more  than  one  regioji . 
both  chiefs  must  approve. 

***** 

Datpd:  September  1. 1994. 
Bob  [.Nash, 

Undersecretary.  Small  Communityand  Rural 
Development. 
|FR  Dt)C.  94-22317  Filed  9-9-94;  8:45  ami 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  93-1 10-2] 

Importation  of  Horses;  Quarantine 
Requirements 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations 
concerning  the  importation  of  horses  by 
adding  Bosnia  and  Herzegovina,  Croatia. 
Finland,  Guinea-Bissau,  the  Member 
States  of  the  European  Union,  Slovenia. 
The  Former  Yugoslav  Republic  of 
Macedonia,  and  the  nonrecognized 
areas  of  the  former  Yugoslavia 
(Montenegro  and  Serbia)  to  the  list  ot 
countries  where  contagious  equine 
metritis  (CEM)  exists,  and  by  adding 
Oman,  Qatar,  and  the  United  Arab 
Emirates  to  the  list  of  countries 
considered  to  be  affected  with  African 
horse  sickness  (AHS).  Outbreaks  of 
CEM,  a  highly  transmissible  venereal 
disease,  have  been  reported  in  Bosnia 
and  Herzegovina.  Croatia,  Finland, 
Guinea-Bissau,  Slovenia,  The  Former 
Yufjoslav  Republic  of  Macedonia,  and 


the  nonrecognized  areas  of  the  former 
Yugoslavia  (Montenegro  and  Serbia). 
The  Member  States  of  the  European 
Union  either  are  affected  with  CEM  or 
trade  horses  freely  with  other  Member 
States  that  are  affected  with  CEM, 
without  testing  the  horses  for  the 
disease.  Oman,  Qatar,  and  the  United 
Arab  Emirates  trade  horses  freely  with 
other  countries  where  AHS,  a  fatal  viral 
disease,  exists.  The  interim  rule 
imposed  prohibitions  or  restrictions  on 
the  importation  of  horses  that  have  been 
in  these  countries  to  protect  horses  in 
the  United  States  from  CEM  and  AHS. 
Neither  disease  is  known  to  exist  in  the 
United  States. 

EFFECTIVE  DATE:  October  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joyce  Bowling.  Staff  Veterinarian, 
Import-Export  Animals  Staff,  National 
Center  for  Import-Export,  Veterinary 
Services,  APHIS,  USDA,  room  766. 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8170. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
May  13, 1994  (59  FR  24886-24889, 
Docket  No.  93-110-1).  we  amended  the' 
regulations  in  9  CFR  part  92  concerning 
the  importation  .of  horses  by  adding 
Bosnia  and  Herzegovina,  Croatia, 
Finland,  Guinea-Bissau,  the  Member 
States  of  the  European  Union,  Slovenia, 
The  Former  Yugoslav  Republic  of 
Macedonia,  and  the  nonrecognized 
areas  of  the  former  Yugoslavia 
(Montenegro  and  Serbia)  to  the  list  of 
countries  where  contagious  equine 
metritis  exists.  The  interim  rule  also 
added  Oman,  Qatar,  and  the  United 
Arab  Emirates  to  the  list  of  countries 
considered  to  be  affected  with  African 
horse  sickness. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  July 
12,  1994.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Order  12778,  and  the 
Papenvork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Fart  92 

Animal  disease,  Imports,  Livestock. 
Poultry  and  poultry  products. 


Quarantine.  Reporting  and 
recordkeeping  requirements. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  92.3Q1  and 
92.308  and  that  was  published  at  59  FR 
24886-24889  on  May  13,  1994. 

Authority:  7  li.S.C.  1622;  19  U.S.C.  1306. 
21  U.S.C.  102-105,  111,  114a. -134a,  134b. 
134c,  134d,  134f,  135, 136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.17.  2.51,  and  371.2(d). 

Done  in  Washington,  DC,  this  Bth  dav  of 
September  1994. 

Terry  E.  Medley. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Stnice. 

|FR  Doc.  94-22496  Filed  9-9-94;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  614  and  618 
RIN  3052-AB51 

Loan  Policies  and  Operations;  General 
Provisions;  Collateral  Evaluation 
Requirements,  Actions  on 
Applications,  Review  of  Credit 
Decisions,  and  Releasing  Information 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Interim  rule  with  request  for-  - 
comments. 


SUMMARY:  The  Farm  Credit 
Administration  (FCA).  by  the  Farm 
Credit  Administration  Board  (Board), 
adopts  interim  regulations  that  amend 
FCA  regulations  relating  to  collateral 
evaluation  requirements  for  Farm  Credit 
System  (FGS  or  System)  institutions 
engaged  in  lending  or  leasing.  The  FCA 
Board  jI.iO  requests  comments  on  these 
regulations.  The  amendments  respond 
to  issues  raised  by  regulatory  revisions 
recently  adopted  by  the  other  Federal 
financial  institutions'  regulatory 
agencies  (Federal  regulatory  agencies),' 
comments  received  in  response  to  the 
FCA's  published  request  for  "'regulator}- 
burden"  comments  (58  FR  34003,  June 
23, 1993),  and  amendments  made  to 
regulations  of  the  Board  of  Governors  of 
the  Federal  ReSer\'e  (Regulation  B) 


interpreting  the  Equal  Credit 
Opportunity  Act  (ECOA).^ 
DATES:  The  regulations  shall  become 
effective  October  31, 1994.  or  upon  the 
expiration  of  30  days  after  publication 
during  which  either  or  both  Houses  of 
Congress  are  in  session,  whichever  is 
later.  Written  comments  must  be 
submitted  on  or  before  October  10, 
1994.  Notice  of  the  effective  date  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  should  be 
submitted  in  writing,  in  triplicate,  to 
Patricia  W.  DiMuzio,  Associate  Director, 
Regulation  Development,  Office  of 
Examination,  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  theOffice  of  Examination, 
Farm  Credit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT:    " 
Dennis  K.  Carpenter,  Senior  Policy 
Analyst,  Office  of  Examination,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  88.3-4498.  TDD 
(703) 883-4444, 
or 
James  M.  Morris,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020.  TDD 
(703) 883-4444. 

SUPPLEMENTARY  INFORMATION: 

I.  General    - 

The  FCA  Board  adopted  final 
collateral  evaluation  regulations  on 
November  12,  1992.  The  regulations 
were  published  in  the  Federal  Register 
on  November  20, 1992  (57  FR  54683), 
and  became  effective  March  1,  1993. 
The  regulations  addressed  the  System's 
collateral  evaluation  practices  and 
procedures,  including  the  need  for:  (1) 
Consistent  methodology;  (2) 
independence  and  controls;  and  (3) 
consistent  educational  and  qualification 
requirements.  The  regulations  set  basic 
requirements  for  real  property 
appraisals,  including  the  use  of  State 
licensed  and/or  certified  appraisers, 
functional  independence,  and 
compliance  with  Uniform  Standards  of 
Professional  Appraisal  Practices 
(USPAP).  The  real  property  appraisal 
requirements  adopted  were  similar  to 
the  requirements  of  the  other  Federal 
regulatory  agencies. 

The  objective  of  the  present 
amendments  is  to  provide  additional 


'  The  Office  of  the  Comptroller  of  the  Cnrrem.y 
(OCC),  Federal  Deposit  Insurance  Corporation 
(FDIC),  Federal  Reserve  Board  (KRB).  and  the  Office 
of  Thrifi  Supervision  (OTS). 


•The  FRB  published  final  regulation*  on 
Uecember  16. 1993  (58  FR  65657)  implementing  the 
Equal  Credit  Opportunity  Act,  15  U.S.C.  1691- 
1691  f.  as  amended  bv  the  FDIC  Improvement  Act 
of  1991,  Pub.  L.  102-242,  105  Stat.  2236. 


flexibility  in  appraisal  and 
independence  requirements,  without 
jeopardizing  the  overall  integrity  or 
enforceability  of  the  FCA's  collateral 
evaluation  regulations.  By  providing 
additional  flexibility  in  the  use  of  State- 
sanctioned  appraisers  and  relief  from 
the  more  stringent  real  estate  appraisal 
requirements,  the  FCA  addresses 
regulatory  burden  concerns. 

The  amendments  are  being  adopted  as 
interim  regulations  with  a  delayed 
effective  date  and  request  for  comments 
in  order  to  provide  interested  parties  an 
opportunity  to  comment  on  the 
regulations.  However,  the  FCA  believes 
adopting  the  regulations  in  final  is 
required  to  provide  System  institutions 
with  the  necessary  guidance  to  address 
revisions  to  their  collateral  evaluation 
requirements  and  necessary  staffing 
needs.  The  regulatory  revisions  also 
establish  requirements  that  are  simil.ir 
to  the  requirements  recently  adopted  by 
the  Federal  regulatory  agencies. 

The  FCA  adopted,  on  May  5, 1994,  a 
"no  action"  position  relative  to  the 
System  institutions'  compliance  with 
certain  real  estate  apprai.sal 
requirements  in  response  to  the  then- 
pending  regulatory  revisions  by  the 
Federal  regulatory  agencies.  The  FCAs 
"no  action"  position  was  intended  to 
ser\'e  as  a  temporary  means  of 
eliminating  any  competitive 
disadvantage  suffered  by  System 
institutions.  However,  the  "no  action" 
position  provides  more  fiexibility  than 
the  FCA  would  consider  a  prudent  long- 
term  regulatory  position.  Therefore. 
the.se  regulatory  revisions  are  intended 
to  eliminate  any  competitive 
disadvantage  for  the  System  institutions 
and  e.stablish  the  necessary  guidanc  e 
and  parameters  for  the  Systems 
collateral  evaluation  practices  and 
procedures. 

These  revisions  to  the  FCA's  collateral 
evaluation  regulations  only  address  the 
issues  asscK:iated  with  the  real  estate 
appraisal  requirements  and  do  not 
lessen  the  overall  lequirements  that 
have  been  e.stablished  for  the  basic 
collateral  evaluation  requirements  or  the 
collateral  valuation  process.  The  FCA 
Board  is  aware  of  the  System's  concern 
about  informational  requirements  for 
small  loans.  The  FCA  has  received 
comments  requesting  consideration  of 
guidance  for  "minimum  information" 
loan  programs  (including  financial 
reporting  and  collateral  evaluation 
information)  and  related  underwriting 
standards.  The  FCA  believes  these 
regulations  provide  flexibility  to 
accommodate  minimum  information 
loan  programs.  However,  the  FCA  will 
consider  these  issues  at  a  later  date  in 
response  to  the  "regulator)-  burden" 
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notice  published  in  the  Federal  Register 
on  June  23, 1993  (58  PR  34003). 

The  regulations  also  make  technical 
revisions  to  part  614,  subpart  L, 
concerning  credit  denials  and 
independent  appraisal  requirements. 
Finally,  the  regulations  reconcile  FCA 
regulations  pertaining  to  the  release  of 
collateral  evaluation  information  (part 
618,  subpart  G),  with  the  requirements 
of  the  Equal  Credit  Opportunity  Act  as 
interpreted  by  Regulation  B.' 

II.  Background 

A.  Bank  and  Thrift  Federal  Regulatory 
Agencies'  Positions 

On  March  10. 1993,  the  four  Federal 
regulatory  agencies  responsible  for 
regulating  banks  and  thrifts  issued  a 
joint  interagency  statement  that  eased 
certain  regulatory  constraints  on  the 
availability  of  credit  for  small  business 
loans  (including  farm  loans).  The 
"Interagency  Policy  Statement  on  Credit 
Availability"  ("PoUcy  Statement") 
identified  five  areas  of  concern  for 
possible  regulatory  and  operational 
revisions.  The  five  areas  are:  (1)  Lending 
to  small-  and  medium-sized  businesses: 
(2)  real  estate  lending  and  appraisals:  (3) 
appeals  of  examination  decisions  and 
complaint  handling;  (4)  examination 
processes  and  procedures:  and  (5) 
paperwork  and  regulatory  burdens. 

While  FCA  was  not  a  party  to  the 
Policy  Statement  released  on  March  10. 
1993,  it  does  have  real  property 
appraisal  regulations  in  place  that  are 
similar  to  those  of  the  Federal  regulatory 
agencies.  In  addition,  the  Policy 
Statement  includes  farming  operations 
as  a  segment  of  the  small-  and  medium- 
sized  businesses  to  be  covered  by  any 
revisions  arising  from  the  Policy 
Statement.  Therefore,  any  change  in  the 
Federal  regulatory  agencies'  real 
property  appraisal  requirements*  will 
impact  the  FCA  and  the  System  in  terms 
of  the  consistency  and  application  of  the 
collateral  evaluation  requirements. 

In  discussing  the  real  estate  lending 
and  appraisal  concerns,  the  Policy 
Statement  asserted  that  "in  some  cases 
currently  required  real  estate  appraisals 
may  not  add  to  the  safety  and  soundness 
of  the  credit  decision.  Indeed,  in  some 
cases,  appraisals  may  prove  so 


JMI 


'  The  ECOA  requires  creditors  to  provide  copies 
of  real  estjte  appraisals  to  applicants/borrowers 
when  the  appraisal  covers  residential  collateral. 
The  Federal  Reserve  Board,  on  December  16. 1993. 
published  final  regulation  revisions  (5«  FR  65657) 
(Regulation  B)  implementing  this  requirement. 
Institutional  compliance  was  required  by  June  14. 
1994. 

«The  CXX:.  FDIC  FRB.  and  OTS  jointly  published 
revised  real  estate  appraisal  regulations  on  June  7, 
1994  (59  FR  29482).  which  were  effective  on  that 
date. 


expensive  that  they  make  a  sound  small- 
or  medium-sized  business  loan 
uneconomical."'  President  Clinton 
directed  the  Federal  regulatory  agencies 
to  review  the  existing  real  property 
appraisal  reguIaticHis  and  address 
changes  as  appropriate.  The  policy 
position  implemented  by  the  Federal 
regulatory  agencies  is  considered  to  be 
"one  aspect  of  an  overall  effort  by  the 
agencies  to  evaluate  carefully  and  react 
appropriately  to  risk  in  the  United 
States  financial  services  industry.  That 
overall  effort  envisions  substantial 
oversight;  in  some  cases,  more  than  we 
have  now,  in  areas  that  pose  greater  risk 
to  the  system.  By  the  same  token, 
regulatory  burden  will  be  reduced 
where  risk  is  low,  especially  for  strong, 
well-managed  banks  and  thrifts 

*     *     *   "6 

The  recent  amendments  to  the  other 
Federal  regulatory  agencies'  real  estate 
appraisal  requirements  relate  to:  (1) 
Appraisals  of  real  estate  offered  as 
collateral  for  small-  and  medium-sized 
business  loans:  (2)  appropriate  appraisal 
threshold  levels  [de  minimis);  and  (3) 
exemptions  from  requirements  for  the 
use  of  State-sanctioned  appraisers.  In 
addition,  the  agencies  have  eliminated 
the  regulatory  prohibition  on  the  use  of 
the  Uniform  Standards  of  Professional 
Appraisal  Practices  (USPAP)  "departure 
provision"''  for  real  property  appraisals. 

On  June  4. 1993,  the  bank  and  thrift 
Federal  regulatory  agencies  published 
proposed  regulations  (58  FR  31878)  to 
amend  the  existing  real  property 
appraisal  regulations.  On  November  10, 
1993,  the  Federal  regulatory  agencies 
solicited  additional  comments  on  the 
database  supporting  the  de  minimis 
level  proposal  (58  FR  59688).  The  OCC. 
FDIC.  FRB,  and  OTS  subsequently 
adopted  final  regulations,  which  were 
published  on  June  7. 1994  (59  FR 
29482).  The  major  changes  made  by  the 
final  regulations  are: 

1.  Increasing  the  de  minimis  level  to 
$250,000  above  which  real  estate 
appraisals  using  State  licensed  and/or 
certified  appraisers  are  required. 


*  I&sue  No.  2  as  addressed  in  the  "Interagency 
Policy  Statement  on  Credit  Availability."  jointly 
released  on  March  10. 1993.  bv  the  OCC.  FDIC. 
FRB.  and  the  OTS. 

«  Ibid. 

'  As  established  by  the  Appraisal  Standards 
Board  of  the  Appraisal  Foundation,  the  Departure 
Provision  of  USPAP  {revised  March  22. 1994. 
effective  July  1. 1994)  "permits  limited  departures 
from  specific  guidelines  provided  that  the  scope  of 
the  assignment  is  not  so  limited  as  to  ponfuse  or 
mislead  the  client  or  the  intended  users  of  the 
report:  and  provided  that  the  appraiser  advises  the 
client  of  the  limitations  and  that  the  limitations  will 
be  disclosed  in  the  report:  and  the  client  has  agreed 
that  the  limited  appraisal  or  consulting  services 
would  be  appropriate." 


2.  Providing  an  exception  for  small- 
and  medium-sized  "business  loans." 
including  loans  to  entities  and 
individuals  engaged  in  fanning 
enterprises,  with  a  transaction  value  of 
$1.0  million  or  less. 

3.  Clarifying  the  "abundance  of 
caution"  exception. 

4.  Providing  additional  exceptions  to 
the  use  of  State  licensed  and/or  certified 
real  estate  appraisers. 

5.  Clarifying  appraisal  standards  and 
appraiser  independence  requirements. 

B.  FCA 's  Consideration 

On  June  10. 1993.  the  FCA  Board 
adopted  a  policy  position  requesting 
public  comment  on  possible  regulatory 
burden  issues  addressing  a  variety  of 
subjects.  This  "Regulatory  Burden" 
statement  was  published  on  June  23, 
1993  (58  FR  34003).  On  July  15. 1993. 
the  FCA  Board  directed  staff  to  begin 
considering  appropriate  revisions  of  the 
FCA's  regulations  and  to  monitor  the 
progress  of  the  regulatory  revisions 
proposed  by  the  Federal  regulatory 
agencies. 

The  FCA  received  15  comment  ietters 
in  response  to  its  regulatory  burden 
statement  from  various  System 
institutions  and  related  parties 
addressing  collateral  evaluation  related 
issues.  The  commenters.  in  general, 
supported  the  positions  that  had 
previously  been  proposed  by  the 
Federal  regulatory  agencies.  The 
commenters  also  expressed  concerns 
with  the  inclusion  of  specific  standards 
of  the  collateral  evaluation  regulations 
(i.e.,  general  valuation  and  personal 
property  requirements)  as  well  as 
specific  requirements  of  part  614. 
subpart  L,  as  they  pertain  to  the 
appraisal  requirements  for 
reconsideration  of  loan  denials.  In 
addition,  the  FCA  has  received  two 
additional  sets  of  comments  requesting 
that  the  FCA  consider  the  positions 
proposed  by  the  Federal  regulatory 
agencies.  The  FCA  responds  to  the 
comments  received  in  Section  IV, 
Fegiilatory  Revisions,  of  this  do:.umenf. 

III.  Historical  Analysis 

The  FCA  has  not  identified  any 
System  institution  that  has  failed  solely 
because  of  poor  or  fraudiilent  appraisal 
activities.  However,  there  have  been 
institutions  that  have  failed  where  poor 
collateral  evaluation  practices  have  been 
a  contributing  factor.  A  review  of 
several  of  the  institutions  that  failed 
during  the  1980s  has  indicated  that 
when  such  institutions  failed,  they 
exhibited  characteristics  such  as:  (1) 
Poor  credit  administration  practices;  (2) 
poor  internal  controls;  (3)  poor 
collateral  evaluation  practices;  and  (4) 


lack  of  credit  expertise  to  handle 
increased  debt  levels  and  loan  volume. 
The  majority  of  the  institutions  that 
failed  or  required  some  form  of 
assistance  did  so  because  of. losses 
experienced  in  a  few  large,  complex, 
and/or  specialized  loans.  Poor  collateral 
evaluation  practices  coupled  with  one 
or  more  of  the  other  characteristics 
described  above  contributed  to  the 
problems  faced  by  the  institutions. 

With  the  implementation  of  the  FCA's 
collateral  evaluation  regulations,  the 
institutions  have  been  required  to 
establish  and  implement  appropriate 
collateral  evaluation  policies  and 
procedures.  Such  policies  and 
procedures  are  needed  to  address 
collateral  evaluation  independence 
requirements  and  basic  evaluation  and 
appraisal  standards,  as  well  as 
educational  and  qualification 
requirements.  The  development  of  such 
policies  and  procedures  coupled  with 
appropriate  internal  controls,  credit 
controls,  and  underwriting  standards 
(i.e.,  lending  limits,  financial  and 
repaytnent  analysis,  loan  inspections, 
etc.)  will  help  ensure  that  past  problems 
are  not  repeated. 

The  FCA's  collateral  evaluation 
regulations  require  that  all  System 
institutions  will  perform  a  collateral 
evaluation  on  all  secured  loans  and 
leases.  Such  collateral  evaluations  will 
take  the  form  of  a  basic  valuation  or  a 
more  detailed  real  estate  appraisal, 
depending  on  the  loan  collateral  and  the 
specifics  of  the  loan  decision.  The  basic 
requirements  concerning  individuals 
responsible  for  collateral  evaluations 
address  minimum  education, 
qualification,  independence,  and 
methodology  standards  that  are  either 
established  by  the  regulation  or  must  be 
established  by  the  institution's  poUcies 
and  procedures  consistent  with  the 
requirements  of  the  regulations. 

The  additional  requirements  for 
completion  of  real  estate  appraisals, 
including  the  use  of  State-sanctioned 
appraisers,  require  a  higher  degree  of 
independence  and  higher  education  and 
methodology  standards.  While  higher 
standards  are  desirable,  it  has  been 
argued  by  the  System,  as  well  as  by  the 
banking  and  thrift  industries,  that 
universal  application  of  these  higher 
standards  and  the  additional  cost 
involved  do  not  add  to  the  safety  and 
soundness  of  these  institutions.  They  . 
argue  that  such  higher  standards  add 
unnecessary  costs  and  delays  to  the 
credit  process  without  providing  a 
corresponding  reduction  in  loan 
defaults  and  losses  in  the  institutions' 
smaller  loans.  The  System  and 
commercial  banking  institutions  further 
argue  that  collateral  valuations 


completed  by  qualified  and  experienced 
persons,  other  than  State  licensed  or 
certified  appraisers,  are  more 
appropriate  and  cost-effective  for  the 
majority  of  their  loans  and  the 
associated  risk. 

The  FCA  believes  that  it  is  the 
responsibility  of  the  institution  to 
establish  adequate  policies  and 
procedures  for  collateral  evaluations, 
taking  into  consideration  the  basic 
requirements  of  the  FCA's  regulations. 
The  institutions  are  responsible  for 
determining  the  level  of  documentation 
required,  depending  on  the  size, 
complexity,  and  specialization  of  the 
loan  transaction.  As  an  example,  a 
$50,000  loan  that  qualifies  for  an 
institution's  minimum  information 
program  could  require  considerably  less 
support,  information,  and 
documentation  than  a  $500,000  loan  to 
finance  a  large,  complex  dairy  operation 
not  typical  of  the  operations  within  an 
institution's  territory.  Under  these 
revised  regulations,  both  loan 
transactions  could  qualify  as  collateral 
valuations  rather  than  as  real  estate 
appraisals:  but  the  complexity,  size,  and 
specialization  of  the  loan  for  the  dairy 
operation  would  call  for  a  higher  degree 
of  support  information  development 
and  documentation.  The  FCA  notes  that 
such  flexibility  already  exists  in  the 
current  regulations. 

The  lending  institution,  not  the 
collateral  evaluator,  is  ultimately 
responsible  for  its  credit  decisions.  The 
collateral  evaluation  is  only  one  of 
several  factors  that  must  be  considered 
when  making  a  credit  decision.  While 
the  collateral  evaluation  report  must  be 
completed  by  a  qualified  individual, 
institutions  should  not  assume  that  the 
acceptance  of  the  collateral  evaluation 
report  substitutes  for  or  completes  the 
credit  decision  process.  The  FCA 
expects  the  institutions  to  (  onsider  all 
relevant  credit  factors  (including  the 
collateral  evaluation)  as  part  of  (he 
credit  decision.  If  an  institution  is  not 
comfortable  with  the  reported  value  of 
the  collateral,  the  institution  can  request 
another  evaluation,  decrease  the  loan 
amount  accordingly,  or,  provided  other 
statutory  and  regulatory  requirements 
are  satisfied,  change  the  terms  of  the 
loan  consideration  in  recognition  of  the 
perceived  collateral  risk. 

An  institution  need  not  lend  85 
percent  of  the  value  shown  by  an 
evaluation.  Rather  it  should  limit  the 
credit  to  the  amount  that  can  be 
supported  by  consideration  of  the  risk 
associated  with  all  credit  factors, 
including  the  collateral  evaluation.  It  is 
important  to  note  that  as  the  complexity 
or  specialization  of  the  subject  property 
increases,  the  degree  of  support 


documentation  should  also  increase  and 
should  take  into  account  the  unique 
characteristics  of  the  property  that  make 
it  complex  or  specialized. 

rv.  Regulatory  Revisions 

Taking  into  account  the  comments 
received  in  response  to  the  FCAs 
"regulatory  burden"  notice,  the  FCA 
staff  studied  FCA's  current  collateral 
evaluation  regulations,  compared 
current  regulations  with  those  of  the 
other  Federal  regulatory  agencies,  and 
completed  a  study  of  data  submitted  to 
the  FCA  by  the  System.  Based  on  its 
study,  the  FCA  has  adopted  the 
following  positions. 

A.  Increased  Appraisal  Thresholds 

The  regulations  amend  §  614.4260(b) 
to  increase  the  existing  de  minimis 
levels  on  the  appraisal  requirements  of 
the  System  institutions  to  $250,000.  In 
addition,  the  threshold  for  the 
functional  independence  requirements 
would  also  be  increased  in  connection 
with  the  appraisal  de  minimis  level. 

In  1992,  the  FCA  completed  an 
analysis  to  determine  the  segregation  by 
size  of  the  collateral  securing  the 
System's  loan  portfolio.  The  database 
for  the  analysis  included  a  summan,  of 
the  number  and  volume  of  loans  within 
the  PCS  banks  and  associations  as  of 
December  31, 1991,  that  were 
unsecured,  secured  by  personal 
property,  secured  by  real  property,  or 
secured  by  a  combination  of  security 
types. 

The  data  were  further  segregated  by 
loan-size  categories.  The  FCA  study  has 
subsequently  been  updated  to  reflect  the 
December  31,  1992,  and  December  31. 
1993,  loan-size  and  collateralization 
information. 

The  FCA  has  also  recently  received 
the  results  of  a  study  it  commi.ssioneH 
through  the  University  of  Illinois  to 
perform  independently  of  the 
development  of  these  regulations 
(University  of  IHinois  study).  This  study 
examined  the  loan  origination  volume, 
associated  defaults,  and  loan  losses  for 
a  specific  Farm  Credit  district  for  a 
period  between  1973  and  1992  to 
determine,  among  other  things,  whether 
large  loans  have  a  higher  default  rate 
than  small  loans. 

In  addition,  the  Farm  Credit  Council, 
on  behalf  of  the  System  institudons,  has 
provided  additional  loan-size  and  loan- 
loss  data  to  the  FCA  for  further 
consideration  of  the  de  minimis  level. 
Finally,  the  American  Bankers 
Association  (ABA)  has  also  completed  n 
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survey,^  which  included  a  sample  of 
246  commercial  banks  of  various  sizes 
and  portfolio  structures.  The  survey 
stratified  the  loan  portfolios  by  loan  size 
and  by  loan  type  (construction, 
farmland,  multifamily.  and  nonfarm).^ 

Upon  review  of  the  available  data,  the 
University  of  Illinois'  study  data,  the 
System's  data,  and  the  ABA's 
commercial  bank  data,  several 
conclusions  can  be  drawn.  Each  of  the 
studies  attempted  to  study  the 
correlation  between  loan  losses  and  loan 
size.  There  appears  to  be  very  little 
difference  in  the  average  size  of  the 
ABA  reported  farmland  loans  and  the 
System  institutions'  loans.  The 
establishment  of  a  consistent  threshold 
level  would  encompass  similar 
percentages  of  the  farmland-based  loan 
portfolio  of  System  institutions  and 
commercial  banks.  However,  the  System 
institutions  will  have  a  greater 
percentage  of  farmland-based  loan 
volume  that  would  be  in  excess  of  a 
$250,000  de  minimis  level.  An  increase 
in  the  de  minimis  level  would  result  in 
the  System  institutions  being  afforded 
the  same  flexibility  as  the  commercial 
lenders  to  perform  collateral  valuations 
rather  than  USPAP-based,  State- 
sanctioned  appraisals.  This  will  result 
in  a  significant  reduction  in  the  number 
of  loans  that  would  require  the  use  of  a 
State-sanctioned  appraiser '°  and  thus 
result  in  cost  savings  to  the  borrowers/ 
consumers.  The  System  data  indicate 
that  the  difference  in  the  cost  of  an 
appraisal  versus  a  valuation  averages 
approximately  $300  per  evaluation. 
Such  reported  cost  differences  are 
consistent  with  cost  data  that  have  been 
reported  by  the  commercial  banking 
industry. 

The  FCA  recognizes  that  increasing 
the  de  minimis  level  will  reduce  the 
number  of  transactions  requiring  a 
USPAP  appraisal  completed  by  a  State- 
sanctioned  appraiser.  The  FCA's 
analysis  of  the  available  data  suggested 
that  for  loans  in  excess  of  $250,000,  the 
rate  of  loss  justifies  the  cost  of  the 
USPAP  appraisal  requirement,  while  for 
loans  of  less  than  $100,000.  the  cost  of 
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"•'Commercial  Real  Estate  Appraisal  Survey"; 
Surveys  and  Statistics  Division.  American  Bankers 
Association;  Report  of  Results.  June  4. 1992. 

'The  total  sample  of  the  ABA  survey  consisted 
of  9.329  banks  of  various  sizes  with  51,931  loans 
reported  for  a  total  sample  volume  of  S22  billion 
(.iverage  size  loan  is  S424.000.  average  size 
farmland  loan  is  583,900.  and  average  commercial 
loan  is  S82D.0001. 

'"Under  the  current  FCA  de  minimis  level  of 
SlOO.OOO  approximately  80  percent  of  the  number 
(38  percent  of  the  volume)  of  FCBs'  and 
associations'  real  estate  loans  would  be  exempted. 
With  an  incu'ease  of  the  de  minimis  level  to 
S250.000.  95  percent  of  the  number  of  loans  and  66 
percent  of  the  loan  volume  would  be  exempted 
from  the  appraisal  requirements. 


requiring  USPAP  appraisals  may  exceed 
the  volume  of  losses.  For  loans  in  the 
$100,000  to  $250,000  range,  the  data  do 
not  clearly  establish  that  the  rate  of  loss 
justifies  the  cost  of  requiring  USPAP 
appraisals.  Therefore,  the  FCA  believes 
that  a  de  minimis  level  of  $250,000  is 
a  reasonable  point  above  which  the 
additional  appraisal  requirements  are 
justified.  In  addition,  the  FCA  is 
comfortable  that  safety  and  soundness 
concerns  at  or  below  $250,000  can  be 
adequately  addressed  by  the  collateral 
valuation  requirements  of  the 
regulations. 

B.  Business  Loans 

The  regulations  amend  §  614.4260(b) 
to  provide  the  System  institutions  with 
a  $1.0  million  threshold  for  requiring 
appfaisals  for  small-  and  medium-sized 
"business  loans"  where  the  loan 
repayment  is  not  derived  from  the  sale 
or  cash  rental  of  real  estate. 

The  purpose  of  this  exemption  is  to 
provide  greater  flexibility  for 
institutions  to  provide  credit  to  small- 
and  medium-sized  businesses  where  the 
owners  are  subject  to  the  risk  of 
operational  losses.  The  exemption  is  not 
intended  to  ease  credit  requirements  for 
real  estate  investors  or  passive 
landowners.  A  $1.0  million  exemption 
would  be  consistent  with  the  positions 
taken  by  the  Federal  regulatory  agencies 
and  will  afford  the  System  institutions 
a  "level  playing  field"  with  respect  to 
the  required  use  of  State-sanctioned 
appraisers.  Based  on  FCA's  analysis  of 
the  data  studies,  it  should  be  noted  that, 
in  addition  to  the  additional  15  percent 
(by  number)  of  System  loans  exempted 
by  the  new  $250,000  de  minimis  level 
exception,  approximately  an  additional 
5  percent  of  the  number  of  loans  will  be 
exempted  by  the  $1.0  million  "business 
loan"  exemption. 

However,  within  this  $250,000  to  the 
$1.0  million  category,  an  additional  25 
percent  of  loan  volume  will  be 
exempted  by  the  new  business  loan 
exemption.  These  additional  loans 
represent  a  significant  proportion  of 
System  loan  volume  and  arguably  pose 
significant  additional  risk  for  System 
institutions.  Because  of  this 
concentration,  the  FCA  has  provided 
additional  criteria  for  the  completion  of 
collateral  evaluations  for  such  small- 
and  medium-sized  business  loans  by 
requiring  all  real  estate  collateral 
evaluations  in  excess  of  $250,000,  not 
otherwise  exempted  by  §  614.4^b0lc),  to 
be  completed  in  conformance  with  the 
USPAP.  Such  collateral  evaluations  of 
"business  loans,"  while  conforming 
with  USPAP.  will  not  necessitate  the 
use  of  a  State-sanctioned  appraiser  or 


compliance  with  the  functional 
independence  requirements. 

While  the  regulations  allow 
institutions  to  use  either  a  State  licensed 
or  State  certified  appraiser  for  loan 
transactions  under  the  $1.0  million 
level,  the  regulations  require  appraisals 
of  real  estate  transactions  over  $1.0 
million  to  be  completed  by  State 
certified  appraisers.  The  FCA  notes  that 
this  requirement  is  consistent  with  the 
requirements  of  the  Financial 
Institutions  Recovery,  Reform,  and 
Enforcement  Act  of  1989  (HRREA)." 
which  requires  the  use  of  a  State 
certified  appraiser  for  a  real  estate 
transaction  appraisal  of  $1.0  million  or 
more, 

C.  Additional  Collateral 

The  regulations  expand  the 
exceptions  for  the  use  of  State  licensed 
and  certified  appraisers  to  include  those 
instances  where  the  real  estate  is  taken 
as  additional  collateral  or  where  the 
loan  is  supported  throtigh  conclusive 
documentation  of  earnings  capacity  and 
repayment  ability  evidencing  that  the 
real  estate  is  not  necessary  to  support 
the  loan  decision. 

Adoption  of  the  additional  collateral 
exception  and  clarifying  the 
"abundance  of  caution"  exception  gives 
System  institutions  more  flexibility  in 
relying  on  collateral  valuations  of  real 
property  rather  than  USPAP-based 
State-sanctioned  appraisals.  However, 
the  FCA  believes  that  the  basic 
collateral  valuation  requirements  and 
the  institutions'  policies  and  procedures 
will  provide  sufficient  analysis  and 
detail  to  address  any  safety  and 
soundness  concerns. 

D.  Limit  Periodic  Appraisals 

The  regulations  amend  §  614  42B0(c) 
to  permit  the  use  of  collateral  valuations 
of  real  estate  when  a  subsequent 
transaction  is  related  to  the 
advancement  of  additional  funds,  a 
servicing  action,  loan  reamortization. 
etc.,  provided  there  has  been  no  obvious 
and  material  change  in  the  market 
conditions  or  physical  aspects  of  the 
real  estate  that  would  threaten  the 
adequacy  of  the  institution's  real  estate 
collateral  protection  after  the 
transaction.  The  regulations  continue  to 
require  the  institutions  to  develop 
appropriate  policies  and  procedures 
addressing  the  circumstances  and 
frequency  for  the  completion  of  real 
property  appraisals  versus  collateral 
valuations,  subject  to  the  specific 
requirements  of  the  regulation. 


"  See  Pub.  1-  101-73.  §1113. 103  Slat.  183 
(1989). 


This  revision  would  provide  greater 
flexibility  to  the  System  institutions  in 
determining  the  appropriate  collateral 
evaluation  method  to  employ  (valuation 
vs.  appraisal)  and  the  appropriate  level 
of  evaluator  expertise  required  in 
relation  to  the  associated  creklit  risk. 
This  revision  would  allow  institutions 
to  use  collateral  valuations  instead  of 
appraisals  when  a  loan  servicing  action 
is  required,  a  loan  is  being  reamortized. 
or  even  when  additional  funds  are 
advanced  as  long  as  the  collateral  risk 
has  not  materially  increased.  This 
revision  would  also  eliminate  the 
requirement  that  a  new  appraisal  be 
completed  if  additional  funds  are 
-advanced  and  an  appjaisal  has  not  been 
completed  within  2  years,  as  was 
previously  required  by  the  regulations. 
These  exemptions  only  address  the 
-  use  oPreal  estate  appraisals  and  are  not 
intended  to  eliminate  the  need  for  a 
review  and  update  of  the  value  of  the 
collateral  through  the  use  of  a  collateral 
valuation.  The  FCA's  regulation 
(§  614.4260(c)(5))  would  require  a  new 
evaluation  for  reamortizations  of  loans  if 
there  has  been  a  material  increase  in  the 
associated  risk  in  concert  with  the 
advancement  of  new  funds.  This 
position  is  consistent  with  the 
requirements  of  the  Federal  regulatory 
agencies  for  transactions  where  new 
funds  are  advanced  and  there  has  been 
a  material  increase  in  the  associated 
risk.  However,  in  addition,  the  FCA. 
based  on  safety  and  soundness  concerns 
identified  in  previous  System  practices, 
has  taken  the  position  that  any  loan 
servicing  action  (including 
reamortizations.  collateral  releases,  etc.) 
should  be  accompanied,  at  a  minimum, 
by  a  collateral  valuation  that  is 
consistent  with  the  requirements  of 
these  regulations. 

E.  USPAP  "Departure  Provision" 

The  regulations  amend  §  614.4265(h) 
to  remove  the  prohibition  on  the  use  of 
the  USPAP  "Departure  Provision."  The 
removal  of  the  restriction  will  allow 
institutions  to  determine  the  best 
evaluation  method  to  support  the  credit 
decision  consistent  with  safe  and  sound 
lending  practices  that  also  best  serves 
the  borrower.  The  elimination  of  this 
restriction  will  also  provide  more 
flexibility  for  the  institutions  in  the  use 
of  their  appraiser  resources  by  allowing 
State  licensed  and  certified  appraisers  to 
complete  updated  appraisals  and 
collateral  valuations  that  would  not 
otherwise  meet  the  USPAP  standards 
requirements. 

The  FCA  and  the  Federal  regulatory 
agencies  originally  included  the 
restriction  on  the-use  of  the  "departure 
provision"  because  they  were  concerned 


that  the  useT)f  the  provision  would 
result  in  an  evaluation  that  is  less  than 
reliable.  However,  upon  further 
discussion  and  clarification  from  the 
Appraisal  Foundation, 12  the  Federal 
■  regulatory  agencies  now  recognize  that 
a  "departure  provision"  appraisal 
provides  the  basic  information  and 
valuation  criteria  required  to  ensure  a 
reliable  valuation  process."  Therefore, 
the  prohibition  on  the  use  of  the 
"departure  provision"  has  been 
removed. 

F.  Technical  Amendments 

The  regulations  make  technical 
amendments  to  subpart  F  pertaining  to 
issues  such  as  an  institution's  review 
requirements  for  appraisals  completed 
by  other  financial  institutions  or 
government  agencies.  The  FCA  has 
eliminated  the  review  procedures  from 
§  614.4255(d).  because  it  is  recognized 
that  other  U.S.  Government  agencies. 
Government-Sponsored  Enterprises 
and/or  Federally  regulated  financial 
institutions  are  all  guided  in  their 
appraisal  requirements  by  USPAP  and 
FIRREA  requirements,  which  are  at  least 
as  encompassing  as  FCA's  regulatory 
requirements. 

In  addition,  the  regulations  make 
technical  amendments  to  part  614. 
subpart  L,  concerning  an  institution's 
responsibilities  for  accepting  an 
independent  appraisal  completed  in 
response  to  a  credit  denial  action.  In 
addition,  the  regulations  make  changes 
to  part  618,  subpart  G,  concerning  an 
institution's  obligation  to  provide 
applicants  with  copies  of  collateral 
evaluations  on  residential  properties  as 
required  by  amended  provisions  of 
regulations  implementing  the  Equal 
Credit  Opportunity  Act. 

Commenters,  responding  to  the  FCA's 
"Regulatory  Burden"  notice,  requested 
clarification  as  to  the  appropriateness  of 
providing  time  limits  on  how  long  an 
applicant  can  delay  a  credit 
reconsideration  while  waiting  for  the 
completion  of  an  independent  appraisal. 
The  FCA  believes  that  this  is  a  valid 
concern,  which  should  be  addressed  by 
a  revision  to  the  regulation  to  require 


'-The  Appraisal  Foundation  was  estdblished  on 
Novembct  30.  1987.  by  professional  appraisal 
organizations,  as  a  not-for-profit  corporation  under 
the  laws  of  Illinois,  in  order  to  enhance  the  quality 
of  professional  appraisal-practices.  The  USPAP 
standards  were  developed  and  published  under  the 
direction  of  the  Appraisal  Standards  Board  of  the 
Foundation.  The  Foundation  also  consists  of  the 
Appraisal  Qualifications  Board,  which  establishes 
the  education  and  qualification  standards  for 
appraisers. 

"Appraisal  Standards  Board's  (ASB)  statement 
on  Appraisal  Standards  No.  7.  Permitted  Departure 
from  Specific  Guidelines  for  Heal  Property 
Appraisals,  was  adopted  by  the  ASB  on  March  22. 
1994.  and  became  effective  fuly  1.  1994. 


the  completion  of  the  evaluation  within 
a  reasonable  timeframe,  depending  on 
the  nature  and  complexity  of  the 
appraisal  assignment. 

The  FCA  has  also  noted  that  the 
Federal  Reserve  Board's  amendment  of 
Regulation  B.  the  regulations  that 
implement  the  ECOA,  requires  that 
System  institutions  provide  copies  of 
collateral  evaluation  reports,  containing 
all  pertinent  information,  to 
unsuccessful  applicants  for  credit  that 
would  have  been  secured  by  residential 
real  property.  Therefore,  the  FCA's 
current  regulations  pertaining  to  the 
release  of  information  must  be  revised 
to  expressly  permit  the  release  of 
collateral  evaluation  information  when 
required  by  the  provisions  of  the  ECOA 
and  related  regulations.  The  ECOA 
regulations  generally  require  the 
institution,  in  the  case  of  residential 
properties,  to  provide  the  applicant  a 
copy  of  the  complete  evaluation  report 
including  any  third-party  information  if 
it  is  used  as  part  of  the  institution's 
evaluation  process. 

System  institutions  should  note  that, 
in  those  cases  where  disclosure  of  such 
collateral  evaluations  is  required  by  the 
ECOA.  there  is  no  protection  for 
confidential  third-party  information. 
Therefore.  System  institutions  should 
avoid  the  use  of  such  confidential 
information  where  disclosure  is  likelv 
under  the  ECOA  (i.e.,  loans  secu.-ed  by 
residential  properties,  including 
farmland  loans  where  a  dwelling  is 
taken  as  part  of  the  security). 
Confidential  third-party  information 
does  not  include  information  that  would 
otherwise  be  publicly  available  (e.g., 
contained  in  the  public  land  records). 

G.  Other  Comments 

Several  commenters  have  exprpssed 
concerns  with  the  level  of  requ.    iuents 
and  standards  for  collateral  valuations 
on  real  estate  and.  in  particular,  the 
requirements  for  personal  property 
valuations  and  the  use  of  the  income 
approach  for  evaluations.  The 
commenters  objected  to  requirements 
they  felt  were  not  consistent  with  the 
requirements  imposed  by  the  other 
regulators  on  their  regulated  banking 
institutions. 

However,  the  General  Accounting 
Office  (GAO)  has  recently  recommended 
that  the  bank  and  thrift  Federal 
regulatorv'  agencies  establish  a  set  of 
minimum  standards  for  real  estate 
evaluations  where  the  use  of  State- 
sanctioned  appraisers  and  compliance 
with  USPAP  are  not  required.'-'  The 


'^G.\0  Report  (GAO/GGD-94-144).  Mav  25. 
1994.  Better  Guidance  Is  \ccdvd  For  Heal  Estate 

Evahmtions. 
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FCA,  by  previously  adopting  and 
publishing  the  requirements  of 
§  614.4250  of  the  regulations,  has 
addressed  similar  concerns  for  the 
System  institutions'  valuation  of  real, 
personal,  and  intangible  property  in 
general. 

In  addition,  the  OCC  has  recently 
published  proposed  revisions  to  its 
lending  limit  regulations  that  would 
require  appraisals/evaluations  of 
collateral  used  to  secure  loans  where  the 
lender  requires  collateral  (including 
personal  property)  to  support  lending  in 
excess  of  the  15-percent  lending  limit. 
This  position  is  also  consistent  with  the 
regulatory  standards  and  guidance 
previously  established  by  the  FCA  in 
the  collateral  evaluation  regulations. 
The  FCA's  willingness  to  adopt  a  25- 
percent  lending  limit  for  FCBs  and 
direct  lender  associations  is  supported 
by  the  recognition  that  collateral 
evaluation  requirements  serve  as  an 
essential  control  (58  FR  40311,  July  28, 
1993). 

The  FCA  has  also  reviewed  concerns 
previously  expressed  by  the  System, 
which  pertain  to  the  required  use  of  the 
income  approach  for  real  estate 
evaluations  in  excess  of  the  de  minimis 
level  (whether  an  appraisal  is  required 
or  not).  The  FCA  has  clarified  in  the 
regulations  that  the  income  approach  is 
one  of  the  three  prescribed  methods  of 
valuing  collateral  under  USPAP. 
Therefore,  whenever  USPAP  standards 
are  employed  the  income  approach 
must  be  considered.  If  it  is  not  used  as 
a  valuation  method,  there  must  be  an 
explanation  of  why  it  was  "not  used, 
accompanied  by  the  development  of  the 
initial  income-producing  information  to 
support  its  lack  of  relevance  as  a 
valuation  method. 

In  §  614.4265(d)  the  FCA  requires  the 
institution  to  develop  and  document,  as 
part  of  the  supporting  information  for 
the  credit  analysis,  the  income- 
producing  capacity  of  the  subject  real 
estate  as  well  as  the  operations  of  the 
business.  This  information  may  or  may 
not  be  derived  directly  from  the  real 
estate  evaluation  process,  but  is 
required  as  part  of  the  credit  analysis  to 
support  the  debt  repayment  analysis. 
Such  information  is  intended  to  assist  in 
identifying  debt  coverage  shortages  that 
must  be  addressed  by  other  sources  of 
income.  However,  the  FCA  strongly 
suggests  that  the  income  approach  be 
used  on  agricultural  properties  where 
the  loan  transaction  exceeds  the 
$250,000  de  minimis  level. 

The  income  analysis  requirement 
contained  in  the  regulation  does  not 
apply  to  loan  transactions  at  the 
$250,000  de  minimis  level  and  below. 
However,  prudent  business  practices 


may  dictate  the  development  and  use  of 
such  information  in  a  much  wider  range 
of  loan  transactions.  The  institutions 
have  the  responsibility  to  identify  those 
instances  where  the  credit  risk  and  the 
associated  credit  decision  would  require 
the  support  of  the  income  and  debt 
coverage  analysis. 

V.  Summary 

The  present  revisions  of  the  FCA 
collateral  evaluation  requirements  will 
benefit  the  System  institutions  by 
allowing  them  to  enjoy  a  competitive 
playing  field  with  the  commercial 
banking  industry  and  relieving  some 
requirements  that  have  been  identified 
as  burdensome  and  urmecessary.  The 
FCA  Board  believes  that  these  revisions 
can  be  made  without  undermining  the 
basic  collateral  evaluation  requirements 
or  jeopardizing  safety  and  soundness. 
Therefore,  the  FCA  Board  is  able  to 
increase  the  flexibility  of  the  regulations 
in  order  to  ensure  the  effectiveness  and 
efficiency  of  the  System's  collateral 
evaluation  practices. 

List  of  Subjects 

12  CFR  Part  614  '. 

Agriculture,  Banks,  banking,  Foreign 
trade.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

12  CFR  Part  618  -  ' 

Agriculture,  Archives  and  records. 
Banks,  banking,  Insurance,  Reporting  - 
and  recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

For  reasons  stated  in  the  preamble, 
parts  614  and  618  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  are 
amended  to  read  as  follows: 

PART  614— LOAN  POLICIES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  Sees.  1.3. 1.5, 1.6. 1.7, 1.9, 1.10. 

2.0.  2.2.  2.3,  2.4,  2.10,  2.12,  2.13,  2.15.  3.0, 

3.1.  3.3.  3.7,  3.8,  3.10.  3.20.  3.28.  4.12,  4.12A, 
4.13.  4.13B.  4.14,  4.14A,  4.14C,  4.14D,  4.14E, 
4.18,  4.19,  4.36,  4.37,  5.9,  5.10,  5.17,  7.0,  7.2. 
7.6.  7.7.  7.8.  7.12,  7.13,  8.0.  8.5  of  the  Farm 
Credit  Act  (12  U.S.C.  2011.  2013,  2014,  2015. 
2017.  2018,  2071,  2073.  2074.  2075.  2091, 
2093.  2094,  2096,  2121,  2122,  2124.  2128. 
2129.  2131,  2141,  2149,  2183,  2184.  2199. 
2201,  2202,  2202a.  2202c,  2202d,  2202e. 
2206,  2207,  2219a.  2219b,  2243,  2244.  2252. 
2279a.  2279a-2.  2279b,  2279b-l,  2279b-2. 
2279f,  2279f-l,  2279aa,  2279aa-5);  sec.  413 
of  Pub.  L.  100-233,  101  Stat.  1.568,  1639. 

2.  Part  614  is  amended  by  revising 
subpart  F  to  read  as  follows: 


Subpart  F — Collateral  Evaluation 
Requirements 

Sec. 

614.4240    Collateral  definitions. 
614.4245    Collateral  evaluation  policies. 
614.4250    Collateral  evaluation  standards. 
614.4255    Independence  requirements. 
614.4260    Evaluation  requirements. 

614.4265  Real  property  evaluations. 

614.4266  Personal  and  intangible  properfy 
evaluations. 

614.4267  Professional  association 
membership;  competency. 

Subpart  F — Collateral  Evaluation 
Requirements 

§614.4240    Collateral  definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Abundance  of  caution,  when  used 
ta describe  decisions  to  require 
collateral,  means  that  the  collateral  is 
taken  in  circumstances  in  which: 

(1)  It  is  not  required  by  statute, 
regulation,  or  the  institution's  policies; 
and 

(2)  A  prudent  lender  would  extend 
credit  based  on  a  borrower's  income 
and/or  other  collateral,  absent  the  real 
estate,  and  the  decision  to  extend  credit 
was,  in  fact,  based  on  other  sources  of 
revenue  or  collateral. 

(b)  Appraisal  means  a  written 
statement  independently  and 
impartially  prepared  by  a  qualified 
appraiser  setting  forth  an  opinion  as  to 
the  market  value  of  an  adequately 
described  property  as  of  a  specific 
date(s),  supported  by  the  presentation 
and  analysis  of  relevant  market 
information. 

(c)  Appraisal  Foundation  means  the 
Appraisal  Foundation  established  on 
November  30,  1987,  by  professional 
appraisal  organizations,  as  a  not-for- 
profit  corporation  under  the  laws  of 
Illinois,  in  order  to  enhance  the  quality 
of  professional  appraisals. 

(d)  Appraisal  Subcommittee  means 
the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions 
Examination  Council. 

(e)  Business  loan  means  a  loan  or 
other  extension  of  credit  to  any 
corporation,.general  or  limited 
partnership,  business  trust,  joint 
venture,  sole  proprietorship,  or  other 
business  entity  (including  entities  and 
individuals  engaged  in  farming 
enterprises). 

(f)  Cost  approach  means  the  process 
by  which  an  evaluator  establishes  an 
indicated  value  by  measuring  the 
current  market  cost  to  construct  a 
reproduction  of  or  replacement  for  the 
improvements,  minus  the  amount  of 
depreciation  (physical  deterioration,  or 
functional  and/or  external  obsolescence) 
evident  in  the  structure  from  all  causes, 
plus  the  market  value  of  the  land. 
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(g)  Evaluation  means  a  study  of  the 
nature,  quality,  or  utility  of,  interest  in, 
or  aspects  of,  an  asset.  An  evaluation 
may  take  the  form  of  a  valuation  or  an 
appraisal. 

(h)  Fee  appraiser  means  a  qualified 
evaluator  who  is  not  an  employee  of  the 
party  contracting  for  the  completion  of 
the  evaluation  and  who  performs  an 
evaluation  on  a  fee  basis.  For  purposes 
of  this  subpart,  a  fee  appraiser  may 
include  a  staff  evaluator  from  another 
Farm  Credit  System  institution  only  if 
the  employing  institution  is  not 
operating  under  joint  management  with 
the  contracting  institution.  In  addition, 
for  purposes  of  personal  and  intangible 
collateral  evaluations,  the  term  "fee 
appraiser"  includes,  but  is  not  limited 
to.  Certified  public  accountants, 
equipment  dealers,  grain  buyers,     - 
Hvestock  buyers,  and  auctioneers. 

(i)  FIBRE  A  means  the  Financial 
Institutions  Recovery,  Reform,  and 
Enforcement  Act  of  1989. 

())  Highest  and  best  use  means  the 
reasonable  and  most  probable  use  of  the 
property  that  would  result  in  the  highest 
market  value  of  vacant  land  or  improved 
property,  as  of  the  date  of  valuation;  or 
that  use,  from  among  reasonably 
probable  and  legally  alternative  uses, 
found  to  be  physically  possible, 
appropriately  supported,  financially 
feasible,  and  which  results  in  the 
highest  land  value. 

(k)  Income  capitalization  approach 
means  the  procedure  that  values 
property  by  measuring  the  present  value 
of  the  expected  future  benefits  of 
property  ownership.  This  value  is 
derived  from  either: 

(1)  Capitalizing  a  single  year's  income 
expectancy  or  an  annual  average  of 
several  years'  income  expectancies  at  a 
market-derived  capitalization  rate  that 
refiects  a  specific  income  pattern,  return 
on  investment,  and  change  in  the  value 
of  the  investment;  or 

(2)  Discounting  the  armual  cashflows 
for  the  holding  period  and  the  reversion 
at  a  specified  yield  rate  or  specified 
yield  rates  whfch  reflect  market 
behavior. 

(1)  Market  value  means  the  most 
probable  price  that  a  property  should 
bring  in  a  competitive  and  open  market 
under  all  conditions  requisite  to  a  fair 
sale,  the  buyer  and  seller  each  acting 
prudently,  knowledgeably,  and 
assuming  neither  is  under  duress. 
Implicit  in  this  definition  is  the 
consummation  of  a  sale  as  of  a  specified 
date  and  the  passing  of  title  from  seller 
to  buyer  under  conditions  whereby: 

(1)  Buyer  and  seller  are  typically 
motivated; 


(2)  Both  parties  are  well  informed  or 
well  advised,  and  acting  in  what  they 
consider  their  best  interests; 

(3)  A  reasonable  time  is  allowed  for 
exposure  in  the  open  market; 

(4)  Payment  is  made  in  terms  of  cash 
in  United  States  dollars  or  in  terms  of 
financial  arrangements  comparable 
thereto;  and 

(5)  The  price  represents  the  normal 
consideration  for  the  property  sold 
unaffected  by  special  or  creative 
financing  or  sales  concessions  granted 
by  anyone  associated  with  the  sale. 

(m)  Personal  property,  for  purposes  of 
this  subpart,  means  all  tangible  and 
movable  property  not  considered  real 
property  or  fixtures. 

(n)  Qualified  evaluator  means  an 
individual  who  is  competent,  reputable, 
impartial,  and  has  demonstrated 
sufficient  training  and  experience  to 
properly  evaluate  property  of  the  t>T)e 
that  is  the  subject  of  the  evaluation.  For 
the  purposes  of  this  definition,  the  term 
"qualified  evaluator"  includes  an 
appraiser  or  valuator. 

(0)  Real  estate  means  an  identified 
parcel  or  tract  of  land,  including 
improvements,  if  any.     " 

(p)  Real  estate-related  financial 
transactions  means  any  transaction 
involving:  , 

(1)  The  sale,  lease,  purchase, 
investment  in.  or  exchange  of  real 
property,  including  interests  in  property 
or  the  financing^ereof;  or 

(2)  The  refinancing  of  real  property  or 
interests  in  real  property;  or 

(3)  The  use  of  real  property  or 
interests  in  real  property  as  set;urity  for 
a  loan  or  investment,  including 
mortgage-backed  securities. 

(q)  Real  property  means  all  interests, 
benefits,  and  rights  Inherent  in  the 
ownership  of  real  estate. 

(r)  Sales  comparison  approach  means 
the  procedure  that  values  property  by 
comparing  the  subject  property  to 
similar  properties  located  in  relatively 
close  proximity,  having  similar  size  and 
utility,  and  having  been  recently  sold  in 
arm's-length  transactions  (comparable 
sales).  The  sales  comparison  approach 
requires  the  evaluator  to  estimate  the 
degree  of  similarity  and  difference 
between  the  subject  property  and 
comparable  sales.  Such  comparison 
shall  be  made  on  the  basis  of  conditions 
of  sale,  financing  terms,  market 
conditions,  location,  physical 
characteristics,  and  income 
characteristics.  Appropriate  adjustments 
shall  be  made  to  the  sales  price  of  the 
comparable  property  based  on  the 
identified  deficiencies  or  superiorities 
of  the  subject  property  to  arrive  at  a 
probable  price  for  which  the  subject 


property  could  be  sold  on  the  date  of  the' 
collateral  evaluation. 

(s)  State  certified  appraiser  means  any 
individual  who  has  satisfied  the 
requirements  for  and  has  been  certified 
as  a  real  estate  appraiser  by  a  State  or 
territory  whose  requirements  for 
certification  currently  meet  or  exceed 
the  minimum  criteria  for  certification 
issued  by  the  Appraiser  Qualification 
Board  of  the  Appraisal  Foundation.  No 
individual  shall  be  a  State  certified 
appraiser  unless  such  individual  has 
achieved  a  passing  grade  on  a  suitable 
examination  administered  by  a  State  or 
territory  that  is  consistent  with  and 
equivalent  to  the  Uniform  State 
Certification  Examination  issued  or 
endorsed  by  the  Appraiser  Qualification 
Board  of  the  Appraisal  Foundation.  In 
addition,  the  Appraisal  Subcommittee 
must  not  have  issued  a  finding  that  the 
policies,  practices,  or  procedures  of  the 
State  or  territory  are  inconsistent  with 
titleXIofFIRREA. 

(t)  State  licensed  appraiser  means  any 
individual  who  has  satisfied  the 
requirements  for  licensing  and  has  been 
licensed  as  a  real  estate  appraiser  by  a 
State  or  territory  in  which  the  licensing 
procedures  comply  with  title  XI  of 
FIRREA  and  in  which  the  Appraisal 
Subcommittee  has  not  issued  a  finding 
that  the  policies,  practices,  or 
procedures  of  the  State  or  territorj-  are 
inconsistent  with  title  XI  of  FIRREA. 

(u)  Transaction  value  means: 

(1)  For  loans  or  other  extensions  of 
credit,  the  amount  of  the  loan,  loan 
commitment,  or  other  e.\tensions  of 
credit; 

(2)  For  sales,  leases,  purchases, 
investments  in,  or  exchanges  of  real 
property,  the  market  value  of  the 
property  interest  involved:  and 

(3)  For  the  pools  of  loans  or  interests 
in  real  property,  the  transaction  value  of 
the  individual  loans  or  the  market  value 
of  the  real  property  interests  comprising 
the  pool. 

(v)  USPAP  means  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  adopted  by  the  Appraisal 
Foundation. 

(w)  Valuation  means  the  process  of 
estimating  a  defined  value  of  an 
identified  interest  or  interests  in  a 
specific  asset  or  assets  as  of  a  given  date. 
A  valuation  results  from  the  completion 
of  a  collateral  evaluation  that  does  not 
require  an  appraisal. 

§  614.4245    Collateral  evaluation  policies. 

(a)  The  board  of  directors  of  each 
Farm  Credit  System  institution  that 
engages  in  lending  or  leasing  secured  by 
collateral  shall  adopt  well-defined  and 
effective  collateral  evaluation  policies 
and  standards,  that  comply  with  the 
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regulations  in  this  subpart,  to  ensure 
that  collateral  evaluations  are: 

(1)  Sufficiently  descriptive  and 
detailed  to  provide  ample  support  to  the 
institution's  related  credit  decisions; 

(2)  Performed  based  on  criteria 
established  for  the  purpose  of 
determining  the  circumstances  under 
which  collateral  evaluations  will  be 
required  and  when  they  will  be 
required.  Such  criteria  must,  at  a 
minimum: 

(i)  Establish  when  an  institution  will 
require  a  collateral  appraisal  completed 
under  the  USPAP  rather  than  a 
collateral  valuation;  and 

(ii)  Take  into  account  such  factors  as 
market  trends,  market  volatility,  and 
various  types  of  credit,  loan  servicing, 
collection,  and  liquidation  actions;  and 

(3)  Completed  by  a  qualified  evaluator 
in  an  unbiased  manner. 

(b)  The  policies  and  standards 
required  by  this  section  shall,  at  a 
minimum,  address  the  criteria  outlined 
in  §§614.4250  through  614.4267  of  this 
subpart. 

(c)  A  Federal  land  bank  association 
shall,  with  the  approval  of  its  respective 
Farm  Credit  bank,  adopt  collateral 
evaluation  poHcies  that  are  consistent 
with  the  bank's  policies  and  standards. 

§  614.4250    Collateral  evaiuation  standards. 

(a)  When  real,  personal,  or  intangible 
property  is  taken  as  security  for  a  loan 
or  is  the  subject  of  a  lease,  an  evaluation 
of  such  property  shall  be  performed  in 
accordance  with  §614.4260  and  the 
institutions'  policies  and  procedures. 
Such  a  collateral  evaluation  shall  be 
identified  as  either  a  collateral  valuation 
or  a  collateral  appraisal.  Specifically,  all 
collateral  evaluations  must: 
.    (1)  Value  the  subject  property  based 
upon  market  value  as  defined  in 
§614.4240(1); 

(2)  Be  presented  in  a  written  format; 

(3)  Consider  the  purpose  for  which 
the  property  will  be  used  and  the 
property's  highest  and  best  use,  if 
different  from  the  intended  use; 

(4)  Be  sufficiently  descriptive  to 
enable  the  reader  to  ascertain  the 
reasonableness  of  the  estimated  market 
value  and  the  rationale  for  the  estimate; 

(5)  Provide  sufficient  detail  (including 
an  identification  and  description  of  the 
property)  and  depth  of  analysis  to 
reflect  the  relevant  characteristics  and 
complexity  of  the  subject  property; 

(6)  Analyze  and  report,  as 
appropriate,  for  real,  intangible,  and/or 
personal  property,  on: 

(i)  The  current  income  producing 
capacity  of  the  property; 

(ii)  A  reasonab'e  marketing  period  for 
the  property; 

(iii)  "The  current  market  conditions 
and  trends  that  will  affect  projected 


income,  to  the  extent  such  conditions 
will  affect  the  value  of  the  property; 

(iv}The  appropriate  deductions  and 
discounts  as  they  would  apply  to  the 
property,  including  but  not  limited  to, 
those  based  on  the  condition  of  the 
property,  as  well  as  the  specialization  of 
the  operation  and  property;  and 

(v)  Potential  liabilities,  mcluding 
those  associated  with  any  hazardous 
waste  or  other  environmental  concerns; 
and 

(7)  Include  in  the  evaluation  report  a 
certification  that  the  evaluation  was  not 
based  on  a  requested  minimum 
valuation  or  specific  valuation  or 
approval  of  a  loan. 

(b)  For  purposes  of  determining 
appraisal  value  as  required  in  section 
1.10(a)  of  the  Act,  the  definition  of 
market  value  and  the  requirements  of 
this  subpart  shall  apply. 

§614.4255    Independence  requirements. 

(a)  Prohibitions.  For  all  personal  and 
intangible  property,  and  for  all  real 
property  exempted  under  §  614.4260(c) 
of  this  subpart,  no  person  may: 

(1)  Perform  evaluations  in  connection 
with  transactions  in  which  such  person 
has  a  direct  or  indirect  interest, 
financial  or  otherwise,  in  the  loan  or 
subject  property; 

(2)  As  a  director,  vote  on  or  approve 
a  loan  decision  on  which  such  person 
performed  a  collateral  evaluation;  or 

(3)  As  a  director,  perform  a  collateral 
evaluation  in  connection  with  any 
transaction  on  which  such  person  made 
or  will  be  required  to  make  a  credit 
decision. 

(b)  Officers  and  employees.  If  the 
institution's  internal  control  procedures 
required  by  §  618.8430  of  this  chapter 
include  requirements  for  either  a  prior 
approval  or  post-review  of  credit 
decisions,  officers  and  employees  may: 

(1)  Participate  in  a  vote  or  approval 
involving  assets  on  which  they 
performed  a  collateral  evaluation;  or 

(2)  Perform  a  collateral  evaluation  in 
connection  with  a  transaction  on  which 
they  have  made  or  will  be  required  to 
make  a  credit  decision. 

(c)  Beal  estate  appraiser.  Except  as 
provided  in  §  614.4260(c)  of  this 
subpart,  all  evaluations  of  real  property 
that  serve  as  the  primary  security  for  a 
loan  shall  be  performed  by  a  qualified 
real  estate  appraiser  who  has  no  direct 
or  indirect  interest,  financial  or 
otherwise,  in  the  loan  or  subject 
property  and  is  not  engaged  in  the 
marketing,  lending,  collection,  or  credit 
decision  processes  of  any  of  the 
following: 

(1)  A  Farm  Credit  System  institution 
making  or  originating  the  loan; 

(2)  A  Farm  Credit  System  institution 
operating  under  common  management 


with  the  institution  making  or 
originating  the  loan;  or 

(3)  A  Farm  Credit  System  institution 
purchasing  an  interest  in  the  loan. 

(d)  Fee  appraisers.  Fee  appraisers 
shall  be  engaged  directly  by  the  Farm 
Credit  System  institution  or  its  agent, 
and  shall  have  no  direct  or  indirect 
interest,  financial  or  otherwise,  in  the 
property  or  transaction.  A  Farm  Credit 
System  institution  may  accept  a  real 
estate  appraisal  that  was  prepared  by  an 
appraiser  engaged  directly  by  another 
Farm  Credit  System  institution,  by  a 
United  States  Government  agency,  a 
Government-Sponsored  Enterprise  or  by 
a  financial  institution  subject  to  title  XI 
ofFIRREA. 

(e)  Loan  purrhases.  No  employee 
who,  acting  as  a  State  licensed  or  State 
certified  appraiser,  perfofmed  a  real 
estate  appraisal  on  any  collateral 
supporting  a  loan  shall  subsequently 
participate  in  any  decision  related  to  the 
loan  pun;hase. 

§614.4260    Evaluation  requirements. 

(a)  Valuation.  Valuations  of  personal 
and  intangible  property,  as  well  as  real 
property  exempted  under  paragraph  (c) 
of  this  section,  shall  be  performed  by 
qualified  individuals  who  meet  the 
established  standards  of  this  subpart 
and  the  Farm  Credit  System  institution 
obtaining  the  collateral  valuation. 

(b)  Appraisal. 

(1)  Appraisals  for  real  estate-related 
financial  transactions  with  transaction 
values  of  more  than  $250,000  shall  be 
performed  by  a  qualified  appraiser  who 
is  a  State  licensed  or  a  State  certified 
real  estate  appraiser. 

(2)  Appraisals  for  real  estate-related 
financial  transactions  with  transaction 
values  of  more  than  $1,000,000  shall  be 
performed  by  a  qualified  appraiser  who 
is  a  State  certified  real  estate  appraiser. 

(c)  Appraisals  not  required.  An 
appraisal  performed  by  a  State  certified 
or  State  licensed  appraiser  is  not 
required  for  any  real  estate-related 
financial  transaction  in  which  any  of  the 
following  conditions  are  met: 

(1)  The  transaction  value  is  $250,000 
or  less; 

(2)  The  transaction  is  a  "business 
loan"  as  defined  in  §  614.4240(e)  that: 
.  (i)  Has  a  transaction  value  of 
$1,000,000  or  less;  and 

(ii)  Is  not  dependent  on  income 
derived  from  the  sale  or  cash  rental  of 
real  estate  as  the  primary  source  of 
repayment; 

(3)  A  lien  on  real  property  has  been 
taken  as  collateral  in  an  abundance  of 
caution,  and  the  application,  when 
evaluated  on  the  five  basic  credit 
factors,  without  considering  the  subject 
real  estate,  would  support  the  credit  . 


decision  that  was  based  on  other 
sources  of  repayment  or  collateral; 

(4)  A  lien  on  real  estate  is  not 
statutorily  required  and  has  been  taken 
for  purposes  other  than  the  real  estate's  " 
value; 

(5)  Subsequent  loan  transactions 
involving  an  existing  extension  of 
credit,  provided  that  either: 

(i)  The  transaction  does  not  involve 
the  advancement  of  new  loan  funds 
other  than  funds  necessary  to  cover 
reasonable  closing  costs;  or 

(ii)  There  has  been  no  obvious  and 
material  change  in  market  conditions  or 
physical  aspects  of  the  property  that 
threatens  the  adequacy  of  the  Farm 
Credit  System  institution's  real  estate 
collateral  protection,  even  with  the 
advancement  of  new  loan  funds; 

(6)  A  Farm  Credit  System  institution 
purchases  a  loan  or  an  interest  in  a  loan, 
pool  of  loans,  or  interests  in  real 
property,  including  mortgage-backed 
securities,  provided  that: 

(i)  The  appraisal  prepared  for  each 
loan,  pooled  loan,  or  real  property 
interest,  when  originated,  met  the 
standards  of  this  subpart,  other  Federal 
regulations  adopted  pursuant  to 
FIRREA,  or  the  requirements  of  the 
government-sponsored  secondary 
market  intermediaries  under  whose 
auspices  the  interest  is  sold;  and 

(ii)  There  has  been  no  obvious  and 
material  change  in  market  conditions  or 
physfcal  aspects  of  the  property  that 
would  threaten  the  Farm  Credit  System 
institution's  collateral  position,  or 

(7)  A  Farm  Credit  System  institution 
makes  or  purchases  a  loan  secured  by 
real  estate,  which  loan  is  guaranteed  by 
an  agency  of  the  United  States 
Government  and  is  supported  by  an 
appraisal  that  conforms  to  the 
requirements  of  the  guaranteeing 
agency. 

To  qualify  for  exceptions  in 
paragraphs  (c)(1)  through  (c)(7)  of  thi.s 
section  from  the  requirements  of  this 
subpart,  the  institution  must  have 
documentation  justifV'ing  the  use  of 
such  exceptions  in  the  applicable  loan 
filu(s).  In  addition,  the  institution  must 
document  that  the  repayment  of  a 
"business  loan"  is  not  dependent  on 
income  derived  irom  the  sale  or  cash 
rental  of  real  estate.         .' 

(d)  FCA-required  appraisals.  The  FC\ 
reserves  the  right  to  require  an  appraisal 
under  this  subpart  whenever  it  believes' 
it  is  necessary  to  address  safety  and 
soundness  issues. 

(e)  Reciprocity.  The  requirements  of 
this  subpart  are  satisfied  by  the  use  of 
State  certified  or  State  licensed 
appraisers  from  any  State  provided  that: 

(1)  The  appraiser  is  qualified  to 
perform  such  appraisals: 


(2)  The  applicable  Farm  Credit 
Sy.stem  institution  has  established 
policies  providing  for  such  interstate 
appraisals;  and 

(3)  The  applicable  State  appraiser 
licensing  and  certification  agency 
recognizes  the  certification  or  license  of 
the  appraiser's  State  of  permanent 
certification  or  licensure. 

§  614.4265    Real  property  evaluations. 

(a)  Real  estate  shall  be  valued  on  the 
basis  of  market  value. 

(b)  Market  value  shall  be  determined 
by  a  reasonable  valuation  method  that: 

(1)  Considers  the  income 
capitalization  approach,  the  sales 
comparison  approach,  and/or  the  cost 
approach,  as  appropriate,  to  determine 
market  vaJue; 

(2)  Explains  and  documents  the 
elimination  of  any  approach  not  used. 

(3)  Reconciles  the  market  values  of 
the  applicable  approaches;  and 

(c)  Where  real  estate  appraisals  or  real 
estate  collateral  valuations  for  business 
loans  in  excess  of  $250,000  that  would 
not  otherwise  be  exempted  under 

§  614.4260(c)  are  required,  such 
evaluations  shall  be  completed  in 
accordance  with  the  USPAP  and  shall 
include  a  legal  description  of  the  subject 
property. 

(d)  At  a  minimum,  the  institution 
shall  develop  and  document  the 
evaluation  of  the  income  and  debt 
servicing  capacity  for  the  property  and 
operation  where  the  transaction  value 
exceeds  $250,000  and  the  real  estate 
taken  as  collateral: 

(1)  Is  an  integral  part  of  and  supports 
the  principal  source  of  loan  repayment: 
or 

(2)  Is  not  an  integral  part  of  and  does 
not  support  the  principal  source  of  loan 
repayment,  but  has  demonstrable  rental 
market  appeal,  is  statutorily  required, 
and  fully  or  partially  constitutes  an 
integral  part  of  an  agricultural  or  aquatic 
operation. 

(e)  The  income-earning  and  debl- 
ser\'icing  capacity  established  under 
paragraph  (d)  of  this  section  on  such 
properties  shall  be  documented  aS  part 
of  the  credit  analysis  for  any  related 
loan  action,  whether  or  not  the  income 
capitalization  approach  value  is  used  as 
the  basis  for  the  market  value 
conclusion  stated  in  the  evaluation 
report. 

ff)  Collateral  closely  aligned  with,  an 
integral  part  of,  and  normally  sold  with 
real  e.state-(fixtures)  may  be  included  in 
the  value  of  the  real  estate.  All  other 
collateral  associated  with  the  real  estate, 
but  designated  as  personal  property, 
shall  be  evaluated  as  personal  property 
in  accordance  with  ^§  614.4250  and 
614.4266.   . 


(g)  The  evaluation  shall  properly 
identify  all  nonagricultural  influences, 
including,  but  not  limited  to.  urban 
development,  mineral  deposits,  and 
commercial  building  development 
value,  and  the  reasoning  supporting  the 
evaluator's  highest  and  best-use 
conclusion. 

(h)  Where  an  evaluation  of  real 
property  is  completed  by  a  fee 
appraiser,  as  defined  in  §  614.4240(g). 
the  institution's  standards  shall  include 
provisions  for  periodic  collateral 
inspections  performed  by  the 
institution's  account  officer  or 
appropriate  designee. 

§  6 1 4.4266    Personal  and  Intangible 
property  evaluations. 

(a)  Personal  property  and  intangibles 
shall  be  valued  on  the  basis  of  market 
value  in  accordance  with  the 
institution's  evaluation  standards  and 
policies. 

(b)  Personal  property  evaluations 
shall  include  a  source  of  comparisons  of 
value  (i.e..  equipment  dealer  listings. 
Blue  Book,  market  sales  reports,  etc.) 
and  a  description  of  the  property  being 
evaluated,  including  location  of  the 
property  and.  where  applicable, 
quantity,  species/variety,  measure/ 
weight,  value  per  unit  and  in  total,  type 
of  identification  (such  as  brand,  bill  of 
lading,  or  warehouse  receipt),  quality, 
condition,  and  date. 

(c)  Evaluations  of  intangibles  shall 
include  a  review  and  description  of  the 
documents  supporting  the  property 
interests  and  the  marketability  of  the 
intangible  property,  including 
applicable  terms,  conditions,  and 
restrictions  contained  in  the  document 
that  would  affect  the  value  of  the 
property. 

(d)  Where  an  evaluation  of  personal  or 
intangible  property  is  completed  by  a 
fee  appraiser,  as  defined  in 

§  614.4240(g).  the  institution's  standards 
shall  include  provisions  for  periodic 
collateral  inspections  and  verification 
by  the  institution's  account  officer  or 
appropriate  designee. 

When  a  Farm  Credit  S\  stem 
in.^titution  deems  an  appraisal 
nece.ssary,  personal  or  intangible 
property  shall  be  appraised  in 
accordance  with  procedures  and 
standards  established  by  the  institution 
by  individuals  deemed  qualified  bv  the 
institution  to  complete  the  work  under 
the  USP.AP  Competency  and  Ethics 
Provisions. 

§614.4267    Professional  association 
memberst)ip;  competency. 

(a)  Membership  in  appraisal 
organizations.  A  State  certified 
appraiser  or  a  State  licensed  appraiser 
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may  not  be  excluded  from  consideration 
for  an  assignment  for  a  real  estate- 
related  transaction  solely  by  virtue  of 
membership  or  lack  of  membership  in 
any  particular  appraisal  organization. 

(b)  Competency.  All  staff  and  fee 
evaluators,  including  appraisers, 
performing  evaluations  in  connection 
with  real.  f)ersonal,  or  intangible 
property  taken  as  collateral  in 
connection  with  extensions  of  credit 
must  meet  the  qualification 
requirements  of  this  subpart.  However, 
an  evaluator  (as  defined  in 
§614.4240(n))  may  not  be  considered 
competent  solely  by  virtue  of  being 
certified,  licensed,  or  accredited.  Any 
determination  of  competency  shall  be 
based  on  the  individual's  experience 
and  educational  background  as  they 
relate  to  the  particular  evaluation 
assignment  for  which  such  individual  is 
being  considered. 

Subpart  L— Actions  on  Applications; 
Review  of  Credit  Decisions  . 

3.  Section  614.4443  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  61 4.4443    Review  process. 

•        *         •         *         • 

(c)  Independent  collateral 
evaluations. 

(1)  An  applicant  for  a  loan  that  has 
been  denied  may,  as  part  of  the  request 
for  a  review,  request  an  independent 
collateral  evaluation  by  an  independent 
evaluator,  as  defined  in  §  614.4440  of 
this  subpart,  of  any  interests  in  property 
securing  the  loan  (other  than  the  stock 
or  participation  certificates  of  the  lender 
held  by  the  borrower). 

(2)  Within  30  days  after  a  request  for 

a  collateral  evaluation,  the  credit  review 
conmiittee  shall  present  the  applicant  or 
borrower  with  a  list  of  three 
independent  evaluators  approved  by  the 
qualified  lender.  The  borrower  shall 
select  and  engage  the  services  of  an 
evaluator  from  the  list  to  perform  the 
collateral  evaluation.  The  collateral 
evaluation  must  be  completed  within  a 
reasonable  period  of  time.  The  cost  of 
the  evaluation  shall  be  borne  by  the 
applicant  or  borrower. 

(3)  The  credit  review  committee  shall 
consider  the  results  of  any  such 
collateral  evaluation  in  any  final 
determination  with  respect  to  the  loan 
or  restructuring,  provided  the 
applicant's  or  borrower's  evaluator  has 
provided  a  copy  of  the  evaluation  report 
to  the  lender  not  less  than  15  business 
days  prior  to  any  scheduled  meeting  of 
the  credit  review  committee. 

(4)  Any  such  collateral  evaluations 
that  are  not  completed  in  conformance 
with  the  collateral  evaluation 


requirements  described  in  subpart  F  of 
this  part,  relative  to  collateral  evaluation 
standards,  independence  requirements, 
and  qualification  requirements,  need 
not  be  considered  by  the  credit  review 
committee.  To  facilitate  the  proper 
completion  of  such  collateral 
evaluations,  a  copy  of  part  614,  subpart 
F,  shall  be  provided  to  the  borrower  for 
presentation  to  the  borrower's  evaluator, 
and  a  copy  signed  by  the  borrower's 
evaluator  shall  be  a  required  exhibit  in 
the  subsequent  evaluation  report. 


PART  61&-GENERAL  PROVISIONS 

4.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 

Authority:  Sees.  1.5, 1.11. 1.12,  2.2.  2.4, 
2.5,  2.12,  3.1.  3.7.  4.12,  4.13A,  4.25,  4.29.  5.9. 
5.10,  5.17  of  the  Farm  Credit  Act  (12  U.S.C 
2013,  2019.  2020.  2073,  2075,  2076,  2093, 
2122.  2128.  2200,  2211,  2218.  2243.  2244, 
2252). 

Subpart  G — Releasing  Information 

5.  Section  618.8320  is  amended  by 
adding  a  new  paragraph  {b)(ll)  to  read 
as  follows: 

§  61 8.8320    Data  regarding  borrowers  and 
loan  applicants.  « 

***** 

(b)  *  *  * 

(11)  Collateral  evaluation  reports  may 
be  released  to  a  loan  applicant,  when 
required  by  the  Equal  Credit 
Opportunity  Act  or  related  regulations. 


§618.8325    [Amended] 

6.  Section  618.8325  is  amended  by 
removing  the  words  "appraisal"  and 
"an  appraisal"  and  adding  in  their  place 
the  words  "collateral  evaluation"  and  "a 
collateral  evaluation"  consecutively  in 
the  second  and  third  sentences  in 
paragraph  (b). 

Dated:  September  1. 1994. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  94-22220  Filed  »-9-94;  8:45  am| 
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12  CFR  Part  630 
RIN  3052-AB23 

Disclosure  to  Investors  in  Systemwide 
and  Consolidated  Bank  Debt 
Obligations  of  the  Farm  Credit  System 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule. 


SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  FCA- 
Board.  adopts  new  final  regulations 


governing  the  Farm  Credit  System's 
(FCS  or  System)  preparation  and 
reporting  of  Systemwide  financial 
information  to  investors.  The  final  rule 
requires  that  each  bank  of  the  System, 
the  Federal  Farm  Credit  Banks  Funding 
Corporation  (Funding  Corporation),  and 
the  Farm  Credit  System  Financial 
Assistance  Corporation  (Financial 
Assistance  Corporation)  jointly  publish 
periodic  reports  to  investors  and 
potential  investors  in  Systemwide  debt 
obligations  and  consolidated  bank  debt 
obligations  of  the  Farm  Credit  System 
(FCS  debt  obligations). 

The  purpose  of  the  rule  is  to  ensure 
that  timely  and  accurate  Systemwide 
financial  information  continues  to  be  _ 
disclosed  to  investors  and  the  public  to 
assist  them  in  making  informed 
decisions  regarding  FCS  debt 
obligations  and  System  institutions.  The 
required  report  to  investors  must 
present  Systemwide  combined  financial 
statements,  supplemental  financial 
statement  information,  and  related 
analyses  pertaining  to  System 
institutions  on  a  combined  basis.  The 
final  rule  covers  Systemwide  financial 
and  non-financial  information  now 
regularly  disclosed  by  the  Funding 
Corporation  in  annual  and  quarterly 
information  statements  and  press 
releases. 

The  final  regulations  generally 
parallel  the  existing  Farm  Credit  System 
Disclosure  Program  (System  Disclosure 
Program)  and  should  not  impose  any 
significant  additional  burdens  on 
System  institutions.  Consistent  with  the 
System  Disclosure  Program,  the  final 
rule  preserves  the  existing  reporting 
relationship  between  a  System  bank  and 
its  related  associations. 

EFFECTIVE  DATE:  The  regulations  shall 
become  effective  upon  the  expiration  of 
30  days  after  publication  in  the  Federal 
Register  during  which  either  or  both 
Houses  of  Congress  are  in  session. 
Notice  of  the  effective  date  will  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tong-Ching  Chang,  Staff  Accountant, 
Pohcy  Development  and  Planning 

,   Division,  Office  of  Examination,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883^483. 
TDD  (703)  883^444, 

or  _ 

William  L.  Larsen,  Senior  Attorney, 
Regulatory  Operations  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4020. 
TDD  (703)  883-4444. 


SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  the  System  Disclosure 
Program,  the  Funding  Corporation,  on 
behalf  of  the  System,  periodically 
distributes  tp  investors  a  disclosure 
document  containing  Systemwide 
financial  information.  The  System 
institutions  that  participate  in  the 
System  Disclosure  Program  (i.e.,  each  of 
the  System  banks,  the  Funding 
Corporation,  and  the  Financial 
Assistance  CorpofationM  jointly  publish 
the  Report  to  Investors  of  the  Farm 
Credit  System  (FCS  Report)  on  an 
annual  basis.  The  FCS  Report  includes 
an  Information  Statement  and  a  general 
report.  The  Information  Statement 
contains  combined  financial  statements 
and  related  analyses  pertaining  to  all 
System' institutions.  The  general  report 
"Contains  other  information  about  the 
System,  its  debt  obligations,  and  the 
environment  in  which  it  operates.     - 
Except  for  the  quarter  that  coincides 
with  the  end  of  the  fiscal  year,  System  • 
institutions  also  jointly  publish  a 
quarterly  Information  Statement.  In 
connection  with  the  sale  of  debt 
securities,  the  Funding  Corporation 
routinely  distributes  the  FCS  Report  and 
quarterly  Information  Statement  to  the 
investment  dealers  and  dealer  banks 
(.selling  group)  that  sell  FCS  debt 
securities.  The  FCA  currently  has  no 
regulations  that  specifically  govern  the 
System's  disclosure  of  Systemwide 
financial  information  to  investors. 

II.  Statutory  Authority  and  F-roposed 
Rulemaking 

Under  section  5.17(a)(8)  of  the  Farm 
Credit  Act  of  1971.  as  amended  (1971 
Act).  12  U.S.C.  2252(a)(8).  the  FCA  is  . 
authorized  to  "Regulate  the  preparation 
by  System  institutions  and  the 
dissemination  to  stockholders  and 
inve.stors  of  information  on  the  financial 
condition  and  operations  of  such 
institutions.*   *  *"  On  February  4, 
1994.  the  FCA  proposed  regulations  for 
a  new  part  630,  Disclosure  to  Investors 
in  Systemwide  and  Consolidated  Bank 
Debt  Obligations  of  the  Farm  Credit 
System,  to  govern  the  System's 
preparation  and  reporting  of 
Systemwide  financial  information  to- 
investors.  (59  FR  S341)  In  general,  the. 
proposed  regulations  reflected  the 
current  division  of  responsibilities 
among  the  institutions  participating  in 
the  System  Disclosure  Program,  and 
included  requirements  for  disclosures 


'  Since  the  board  of  the  Funding  Corporation  i>- 
also  the  board  of  the  Financial  Assistance 
Corporation,  the  Financial  Assistance  Corporation's 
participation  in  the  Sy.stem  Disclosure  Program  is 
implied. 


similar  to  those  contained  in  the 
Information  Statements  currently 
published  by  the  System.  The 
institutions  participating  in  ihe  System 
Disclosure  Program  were  designated  as 
the  "disclosure  entities"  in  the 
proposed  regulations,  in  recognition  of 
their  shared  responsibility  for  disclosure 
of  Systemwide  financial  information  to 
investors  and  the  general  public. 

III.  Discussion  of  the  Final  Rule  and 
Summary  of  Public  Comments 

The  FCA  is  adopting  part  630  largely 
as  proposed.  The  final  rule  includes 
changes  and  clarifications  to  address 
-Comments  received  on  the  proposed 
rule.  As  in  the  proposed  regulations,  tlie 
final  regulations  (1)  Require  the  System 
to  publish  annual  and  quarterly  reports 
to  investors:  (2)  delineate 
responsibilities  relating  to  the 
.  preparation  of  the  report;  (3)  reinforce 
internal  controls  over  Sy.stennvide 
financial  disclosure:  and  (4)  establish 
reporting  standards  for  the  report  to 
ensure  that  relevant  information 
concerning  the  combined  financial 
condition  and  results  of  operations  of 
the  System  is  disclosed  to  investors  and 
potential  investors.  The  final  rule  will 
prevent  any  irtconsistency  between 
Systemwide. disclosure  to  investors  and 
P'CA  regulations  governing  accounting 
and  reporting  standards  and  individual 
Sjstem  institution  disclosure  to 
shareholders.  These  new  FCA 
regulations  will  apply  to  the 
information  currently  contained  in  the 
System's  Information  Statements  and 
press  releases  that  contain  Systemwide 
financial  information.  The  final  rule 
also  implements  section  514  of  the  Farm 
Credit  Banks  and  Associations  Safety 
and  Soundness  Act  of  1992,  Pub.  L. 
102-552  (1992  Act),  which  requires 
adequate  disclosure  to  investors  of 
financial  and  conflict-of-interest 
information. 

The  final  regulations  will  ensure  that 
timely  and  accurate  Systemwide 
financial  information  continues  to  be 
dlstrlosed  to  investors  and  the  public  to 
assist  them  in  making  informed 
decisions  regarding  FCS  debt 
obligations  and  System  institutions. 
This  is  consistent  with  the  FCA  Board's 
regulatory  policy  to  "Protect  the  public, 
the  investors,  and  the  customer/ 
shareholders  of  the  System  in  an  effort 
to  create  an  environment  whereby 
customer/shareholders  and  inve.stors 
can  take  advantage  of  the  System's 
strength  and  rely  on  its  future  viability 
with  confidence."  (See  FCA  Board 
Policy  Statement  on  Regulatory 
Philosophy.  59  FR  32189.  June'  22.  1994) 
The  FCA  received  six  comment  letters 
on  the  proposed  regulations  during  the 


comment  period,  which  expired  on 
April  20. 1994.  One  letter  was  submitted 
by  the  Farm  Credit  Council  (FCC)  on 
behalf  of  its  membership.  The  FCC 
comments  were  the  product  of  input 
from  a  number  of  sources,  including 
System  banks,  the  System's  Accounting 
Standards  Work  Group,  and  the 
Funding  Corporation.  The  FCC 
recognized  and  concurred  with  the 
FCA's  efforts  lo  ensure  that  timely  and 
accurate  Systemwide  financial 
information  continues  to  be  disclosed  to 
investors  and  potential  investors  in  pCS 
debt  securities.  Noting  the  System's 
general  support  for  the  proposed 
regulations,  the  FCC  submitted 
comments  on  several  provisions  of.the 
proposed  regulations  in  the  body  of  its   . 
letter  and  provided  technical  comments 
on  other  provisions  in  an  attached 
appendix. 

The  Funding  Corporation,  the  Farm 
Credit  Bank  of  Texas  (FCBT).  and  the 
Farm  Credit  Bank  of  Baltimore  (FCBB) 
each  submitted  a  letter  addressing 
specific  issues.  The  Funding 
Corporation  commented  concerning  its 
access  to  FCA  Examination  Reports  of 
System  banks  and  associations.  The 
FCBT  addressed  the  same  issue  in  its     ■ 
letter.  In  addition,  the  FCBT  urged  that 
the  FCA  prohibit  directors  of  System 
institutions  from  serving  on  the  System 
Audit  Committee.  While  endorsing  the 
comments  submitted  bv  the  FCC.  the 
FCBB  urged  that  the  FCA  clarify,  for. 
purposes  of  Systemwide  disclosure,  the 
treatment  of  the  FCBB's  wholly-owned 
subsidiary,  the  Farm  Credit  Finance 
Corporation  of  Puerto  Rico. 

The  American  Institute  of  Certified 
Public  Accountants  (AICPA)  and  Price 
Waterhouse.  the  external  auditor 
currently  engaged  to  provide  an  opinion 
on  the  Systemwide  combined  financial 
statements,  al.so  commented  on  the 
proposed  regulations.  Both  of  these 
commenters  suggested  that  the 
requirements  for  an  accountant's 
opinion  on  supplemental  information  be 
clarified.  The  AICPA  also  commented 
on  issues  concerning  the  definition  of 
"material."  the  due  dates  of  the  reports 
to  investors,  and  the  requirement  for 
filing  a  letter  with  the  FCA  explaining 
the  preferability  of  an  accounting 
change. 

After  the  FCA  published  the  propu.swi 
rule,  the  General  Accounting  Office 
(GAO)  issued  a  report  entitled  "Farm 
Credit  System:  Repayment  of  Federal 
Assistance  and  Competitive  Position" 
(GAO/GGD-94-39.  dated  March  10. 
1994),  which  recommended  that  the 
FCA  require  the  System  to  exclude  the 
Farm  Credit  Insurance  Fund  (Insurance 
Fund)  from  the  System's  combined 
financial  statements  because  of  the 
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GAO's  view  that  exclusion  is  the  most 
appropriate  accounting  treatment.  On 
May  10, 1994,  the  FCA  responded  to  the 
GAO's  recommendation  in  a  letter  to 
Congressional  committees  which 
described  the  FCA's  approach  to 
Insurance  Fund  reporting  as  reflected  in 
this  rulemaking.  The  final  regulations 
require  that  the  System  prepare  the 
Systemwide  combined  financial 
statements  in  accordance  with  generally 
accepted  accounting  principles  (GAAP), 
provide  supplemental  financial 
statement  data  with  and  without  the 
Insurance  Fund,  and  give  a  thorough 
discussion  and  analysis  of  the  fund  in 
the  report  to  investors.  The  FCA 
believes  that  these  regulations,  as 
adopted,  will  ensure  that  investors  are 
provided  with  meaningful  information 
regarding  the  Insurance  Fund  and  the 
effect  of  the  fund  on  the  System's 
financial  position. 

Provided  below  are  a  section-by- 
section  analysis  of  changes  to  the 
proposed  rule  and  FCA  responses  to  the 
comments  received. 

IV.  Section-by-Section  Analysis  of 
Public  Comments 

A.  Section  630.2— Definitions 

1.  Section  630.2(b)  and  (h) — Definitions, 
of  "Combined  Financial  Statements" 
and  "Systemwide  Combined  Financial 
Statements" 

For  preparation  of  the  Systemwide 
combined  financial  statements,  the  final 
rule  requires  that  each  bank  provide  the 
Funding  Corporation  with  bank-only 
financial  data  as  well  as  with  combined 
financial  data  of  the  bank  and  its  related 
associations.  The  FCC  and  the  FCBB 
commented  that  the  proposed 
regulations  should  be  clarified  to 
address  how  the  consolidated  financial 
data  of  a  bank  and  its  wholly-owned 
subsidiaries  should  be  reported  in  the 
Systemwide  disclosure. 

To  distinguish  financial  data  prepared 
on  a  combined  basis  firom  that  prepared 
on  a  consolidated  basis,  a  new 
definition  of  "combined  financial 
statements"  has  been  added  in 
§  630.2(b)  of  the  final  rule.  The 
definition  is  added  to  clarify  that 
combined  financial  statements  are 
prepared  by  a  group  of  affiliated  entities 
that  share  the  same  financial  interest 
regardless  of  whether  any  of  the  entities 
has  the  ability  to  exercise  control  over 
another.  In  contrast,  consolidated 
financial  statements  are  prepared  by  a 
parent-entity  to  include  the  financial 
data  of  subsidiaries  that  are  under  its 
"control." 

To  prevent  this  newly  added 
definition  of  "combined  financial 
statements"  from  being  confused  with 


the  definition  of  "Systemwide 
combined  financial  statements" 
contained  in  §  630.2(g)  of  the  proposed 
rule,  proposed  §  630.2(g)  has  been 
simphfied  to  define  "Systemwide 
combined  financial  statements"  as  the 
combined  financial  statements  required 
by  this  part.  Proposed  §  630.2(g)  also  is 
redesignated  as  §  630.2(h).  The 
proposed  language  specifying  the 
purpose  for  which  the  Systemwide 
combined  financial  statements  are 
prepared  has  been  moved  and  combined 
with  provisions  pertinent  to  financial 
statements  in  §  630.20(1). 

2.  Proposed  Definition  of  "Material" 

Section  630.2(f)  of  the  proposed 
regulations  provided  a  definition  of 
"material"  similar  to  that  found  in 
Securities  and  Exchange  Commission 
(SEC)  Rule  405.  The  FCA  received  two 
comments  on  the  proposed  definition  of 
"material."  The  AICPA  asserted  that 
defining  "material"  other  than  as 
established  in  accoimting  literature 
would  be  confusing  and  inconsistent  if 
audits  of  the  Systemwide  combined 
financial  statements  are  required  to  be 
performed  in  accordance  with  generally 
accepted  auditing  standards  (GAAS). 
The  AICPA  recommended  either 
deleting  the  proposed  definition  of 
"material"  or  amending  it  to  refer  to  the 
materiality  definition  in  GAAS  or  in 
Financial  Accounting  Standards  Board 
Statement  of  Financial  Accounting 
Concepts  No.  2,  Qualitative 
Characteristics  of  Accounting 
Information  (FAC  No.  2). 

The  FCA  notes  that  the  definition  of 
"material"  in  the  proposed  rule  was 
intended  to  govern  information 
presented  outside  the  basic  financial 
statements.^  Regardless  of  the  proposed 
definition,  the  Systemwide  combined 
financial  statements  required  by  this 
part  are  subject  to  materiality  criteria 
established  in  GAAP.  Specifically, 
pursuant  to  §  630.3(c),^  the  Systemwide 
combined  financial  statements  must  be 
prepared  in  accordance  with  the 
accounting  and  reporting  standards  set 
forth  in  part  621  of  this  chapter.  Because 
§  621.2(g)  defines  the  term  "material"  in 
accordance  with  FAC  No.  2,  the  GAAP 
definition  of  "material"  contained  in 
part  621  of  this  chapter  will  govern  the 


■'Information  presented  "outside"  the  basic     . 
Hnancial  statements  refers  to  information  that  is  not 
considered  necessary  for  presentation  of  nn.incidl 
position,  results  of  operations,  or  cashflows  in 
conformity  with  GAAP,  e.g.,  management's 
discussion  and  analysis. 

'  Section  630.3(c)  provides  that  "All  item.s  of 
essentially  the  same  character  as  items  required  to 
be  reported  in  the  reports  of  condition  and 
p>erformance  pursuant  to  part  621  of  this  chapter 
shall  be  prepared  in  accordance  with  the  rules  set 
forth  in  part  621  of  this  chapter." 


System's  preparation  of  Systemwide 
combined  financial  statements. 
Consequently,  materiality  judgments /or 
preparation  of  the  Systemwide 
combined  financial  statements  must  be 
made  in  accordance  with  GAAP. 

The  FCC  recommended  that  the 
proposed  definition  of  "material"  be 
expanded  to  recognize  the  different 
levels  of  reporting  and  disclosure 
responsibilities  of  the  System  banks  and 
the  Funding  Corporation.  The  FCC 
suggested  two  separate  definitions  of 
"material."  One  of  the  suggested 
definitions  would  apply  to  the  Banks' 
reporting  responsibilities  to  the  Funding 
Corporation  and  the  second  would 
apply  to  the  Funding  Corporation's 
disclosure  responsibilities  on  a 
Systemwide  basis  as  subject  to  antifraud 
provisions  of  the  Federal  securities 
laws. 

Under  GAAP,  individual  materiality 
judgments  are  made  on  a  case-by-case 
basis  and  materiality  is  measured  at 
each  reporting  level  in  light  of 
surrounding  circumstances.  The  GAAP 
position  is  supported  by  FAC  No.  2  and 
recognizes  that  no  general  standards  of 
materiality  could  be  formulated  to  take 
into  account  all  the  considerations  that 
enter  into  an  experienced  human 
judgment.  In  line  with  this  approach  to 
the  concept  of  materiality,  the  FCA 
believes  that  it  is  unnecessary  to 
include,  as  suggested  by  the  FCC,  two 
separate  definitions  of  "material." 

Materiality  judgments  regarding 
information  presented  outside  the 
financial  statements,  while  not  covered 
by  the  GAAP  definition,  are  governed  by 
current  standards  of  materiality  under 
the  securities  laws.*  The  FCA  believes 
that  the  case  law  standard  of  materiality 
provides  sufficient  guidance  to  the 
System  in  preparing  information  to  be 
presented  outside  the  financial 
statements.  To  avoid  any  contusion 
between  the  GAAP  materiality  standard 
which  governs  preparation  of  the 
financial  statements,  and  the  standard  of 
materiality  enunciated  in  the  case  law, 
which  governs  information  presented 
outside  of  the  financial  statements,  the 
proposed  definition  of  "material"  has 
been  eliminated  from  the  final  rule. 

3.  Section  630.2(g)— Definition  of 
"Report  to  Investors" 

The  FCC  commented  that,  although 
the  preamble  clarifies  that  the  term 
"report  to  investors"  used  throughout 
the  proposed  rule  is  intended  to  mean 
the  Information  Statement  currently 
published  by  the  Funding  Corporation, 
confusion  exists  as  to  whether  the  term 
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*  See  TSC  Indus.,  Inc.  v.  Northway.  Inc..  426  U.S. 
438.  449  (1976)  and  cases  following. 


refers  to  the  PCS  Report  or  the 
Information  Statement.  Because  the  FCS 
Report  currently  prepared  by  the 
Funding  Corporation  contains  certain 
information  that  is  not  part  of  the 
System  Disclosure  Program,  and  for 
which  System  banks  are  not 
responsible,  the  FCC  suggested  that  all 
references  to  the  "report  to  investors"  in 
the  regulation  be  replaced  with  the  term 
"Information  Statement." 

The  FCA  does  not  intend  to  regulate 
the  name  of  the  report  required  by  this 
part.  The  term  "report  to  investors" 
used  in  the  proposed  rule  is  merely  a 
general  reference  to  the  disclosure 
document  required  by  this  part. 
However,  in  response  to  the  FCC's 
comment,  a  new  definition  of  "report  to 
investors"  has  been  added  as  §  630.2(g) 
of  the  final  rule  to  clarify  that  the  terra 
"report  to  investors"  referred  to  in  the 
regulations  means  "a  report  that 
presents  the  Systemwide  combined 
financial  statements,  supplemental 
financial  statement  information,  and 
related  financial  and  nonfinancial 
information  pertaining  to  the  System 
required  by  this  part."  Under  this 
provision,  a  document  containing  only 
information  that  is  not  required  by  this 
part  and  that  is  clearly  identified  as 
separate  from  the  required  report  will 
not  h»e  subject  to  this  final  rule. 

B.  Section  630.3— Publishing  and  Filing 
the  Report  to  Investors 

1.  Section  630.3(a) 

The  FCA  received  two  comments  on 
§  630.3(a),  which  establishes  the  due 
dates  for  publishing  the  annual  and 
quarterly  reports  to  investors.  The  FCC 
opined  that  the  word  "publish"  in 
§630.3(a)  is  subject  to  interpretation, 
and  could  mean  printed,  mailed,  or 
received  by  the  investors.  The 
conimenter  suggested  that  the  word 
"publish"  be  replaced  with  the  phrase 
"make  available." 

Section  630.3(a)  requires  not  only  that 
the  System  "make  available"  the  report 
to  investors  by  the  dates  specified  in 
§630.3(a)(l)-and  (a)(2)  but  that  the 
System  take  affirmative  steps  to 
distribute  the  report  to  investors.  One 
such  step,  as  noted  in  the  rule  proposal, 
is  distribution  of  sufficient  copies  of  the 
report  to  the  selling  group  dealers  for 
subsequent  distribution  to  interested 
investors.  The  FCA  believes  that  the 
suggested  substitution  of  the  phrase 
"make  available"  may  discourage 
exploration  of  other  report  distribution 
techniques  and,  accordingly,  has 
retained  the  word  "publish"- in 
§  630.3(a). 

The  AICPA  also  commented  on 
«j  fi30.3(a),  suggesting  that  the  FCA 


reconsider  whether  the  due  dates  - 
prescribed  in  §  630.3(a)  provide 
sufficient  time  for  preparation  of  the 
combined  information  from  various 
entities  within  the  System.  The  FCA 
believes  that  the  due  dates  established 
in  §  630.3(a)  for  publishing  and  filing  an 
annual  report  within  90  days  after  the 
end  of  each  fiscal  year  and  a  quarterly 
report  within  60  days  after  the  end  of 
each  reporting  quarter  are  adequate.  The 
90-day  requirement  for  publishing  the 
annual  report  to  investors  is  consistent 
with  industry  practice.  The  60-day 
requirement  for  publishing  the  quarterly 
report  permits  the  Funding  Corporation 
to  publish  the  report  15  days  after  the 
constituent  System  banks  and 
associations  have  filed  their  quarterly 
reports  with  the  FCA  pursuant  to  part 
620  of  this  chapter.  In  addition,  in  the 
event  the  Funding  Corporation  is  unable 
to  prepare  and  publish  the  report  to 
investors  because  one  or  more  banks  fail 
to  fulfill  their  responsibilities  for 
providing  information  to  the  Funding 
Corporation  in  accordance  with 
§  630.4(c).  §  630.4(a)(7)  authorizes  the 
Funding  Corporation  to  request  the  FCA 
to  extend  the  due  date  for  publishing 
the  report  to  investors.  Accordingly,  the 
FCA  has  adopted  the  due  dates 
established  in  §  630.3(a)  as  proposed. 

2.  Section  630.3(f)— Banks'  Joint  and 
Several  Liability  for  Consolidated  Bank 
Debt  Obligations 

Section  630.3(f)  requires  that  each 
report  to  investors  include  a  statement 
that  Systemwide  debt  securities  and 
consolidated  bank  debt  obligations  are 
joint  and  several  liabilities  of  individual 
banks.  The  FCC  questioned  the  statutory 
basis  for  this  required  statement  as 
regards  individual  bank  joint  and 
several  liability  for  consolidated  bank 
debt  obligations.  The  FCC  requested  that 
the  FCA  provide  a  legal  analysis  of  the 
statutorj'  basis  and  extend  the  comment 
period  for  this  provision. 

The  FCA  believes  that  no  e.xtensive 
analysis  is  required  to  justify  the 
position  that  consolidated  bank  debt 
obligations  are  joint  and  several 
liabilities  of  individual  banks.  The  ba.sis 
for  this  disclosure  is  found  in  section 
4.4  of  the  1971  Act,  which  clearly 
establishes  joint  and  several  liability  of 
all  banks  for  consolidated  and 
Systemwide  debt  regardless  of  the  title 
of  the  1971  Act  under  which  the  bank 
operates.  The  FCA  notes  that  the  75-dav 
comment  period  on  these  regulations 
included  a  30-day  extension  of  the 
original  comment  period  and  believes 
that  another  extension  of  the  comment 
period  is  unnecessary.  The  FCA  has 
adopted  §  630.3(f)  as  proposed. 


C.  Section  630.4— Responsibilities  for 
Preparing  the  Report  to  Investors 

1.  Section  630.4(a)(2)(ii).  (a)(3),  and 
(a)(9)— Report  of  Examination 

Proposed  §  630.4(a)(9)  authorizes  the 
Funding  Corporation  to  make  a  request 
to  the  FCA  regarding  the  content  of  the 
latest  Reports  of  Examination  of  &ny 
banks  and  related  associations  if  the 
information  is  necessary  for  preparation 
of  the  report  to  investors.  Two  System 
institutions— the  Funding  Corporation 
and  the  FCBT — commented  on  the 
proposed  provision. 

Tne  Funding  Corpdration  suggested 
that  the  regulation  be  expanded  so  that, 
upon  its  request,  each  bank  would  be 
required  to  provide  the  Funding 
Corporation  with  the  Reports  of 
Examination  and  related  information  for 
the  bank  and  related  associations.  The 
Funding  Corporation  is  concerned  that 
the  regulation  as  proposed  may  be 
interpreted  to  implicitly  absolve  a  bank 
of  its  responsibility  to  report  to  the 
Funding  Corporation  any  significant 
regulatory  conditions  imposed  or 
actions  taken  by  the  FCA  against  the 
bank  or  its  related  associations. 

Conversely,  the  FCBT  supported 
proposed  §  6'30.4{a)(9)  as  written  on  the 
basis  that  it  maintains  an  appropriate 
balance  between  the  confidentiality  of 
examination  reports  required  by 
§  602.205  of  this  chapter  and  the  need 
to  provide  complete  and  accurate 
disclosure  to  investors  required  by  the 
proposed  rule.  Section  630.4(c)  sets 
forth  the  responsibilities  of  each  bank 
for  preparation  of  the  report  to 
investors.  Based  on  §630.4(c)(5)(i). 
which  requires  that  each  bank  certifv  to 
the  Funding  Corporation  that  the  bank 
has  submitted  all  information  needed 
for  preparation  of  the  report  to  investors 
in  accordance  with  the  in-strurtirt  of 
the  Funding  Corporation,  the  hLiJT 
concluded  that  protection  of  the 
confidentiality  of  examination  reports 
will  not  encourage  banks  to  avoid  their 
primary  disclosure  responsibilities  with 
respect  to  material  matters  that  mav  be 
discussed  in  the  e.xamination  report. 

While  the  FCBT  supports  §  630.4(a)(9) 
as  proposed,  it  commented  that  the 
phrase  "if  necessary"  leaves  doubt  as  to 
whether  the  Funding  Corporation 
should  request  the  FCA  to  provide 
information  contained  in  the 
examination  reports  in  all  cases  or 
simply  in  those  cases  where  a  bank  does 
not  provide  information  contained  in 
the  examination  report  to  the  Funding 
Corporation.  The  FCBT  reque.sted  that 
the  FCA  provide  a  definitive  and 
unambiguous  rule  regarding  the 
obligation  to  furnish  copies  of  these 
reports. 
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In  response  to  the  comments  received, 
the  FCA  has  revised  paragraphs 
(a)(2)(ii),  (a)(3),  and  (a)(9)  of  §630,4  to 
clarify  that  the  Funding  Corporation  is 
responsible  for  collecting  from  each 
disclosure  entity  information  needed  for 
preparation  of  the  report  to  investors, 
including  any  information  that  is 
material  to  a  single  disclosine  entity. 
Likewise,  in  accordance  with  the 
Funding  Corporation's  instructions, 
each  bank  is  responsible  for  providing 
the  Funding  Corporation  with 
information  that  is  material  either  to  the 
bank  or,  on  a  combined  basis,  to  the 
bank  and  its  related  associations.  If 
information  necessary  for  preparation  of 
a  report  to  investors  Uiat  is  meaningful 
and  not  misleading  is  not  forthcoming 
from  a  bank  in  accordance  with  the 
provisions  of  §  630.4(c),  the  Funding 
Corporation  may  request  the  FCA  to 
provide  information  regarding  the 
content  of  the  latest  Reports  of 
Examination  of  any  banks  or  related 
associations  necessary  to  ensure  that  the 
information  presented  in  the  report  to 
investors  is  meaningful  and  not 
misleading.  The  FCA  will  then  make  a 
determination  whether  to  provide  the 
Funding  Corporation  with  relevant 
information  contained  in  the  Report  of 
Examination  or,  if  appropriate,  the 
entire  report. 

The  FCA  is  cognizant  of  both  the 
Funding  Corporation's  desire  to  have 
direct  access  to  Reports  of  Examination 
and  the  FCBT's  concern  with  protection 
of  the  confidentiality  of  the  Reports  of 
Examination.  The  FCA  does  not  believe 
that  §  630.4(a)(9)  would  relieve  a  bank 
of  its  responsibility  to  report  any 
significant  regulatory  conditions  that 
would  have  a  material  impact  on  the 
information  being  presented  in  the 
report  to  investors.  It  remains  the 
primary  responsibility  of  each  bank  to 
provide  accurate  and  complete 
information  to  the  Funding  Corporation 
for  preparing  disclosure  to  investors. 
Each  bank  is  required  to  certify  to  this 
effect  to  the  Funding  Corporation. 

Section  630.4(a)(9)  is  established  to 
provide  the  Funding  Corporation  with  a 
contingency  source  for  obtaining 
information  needed  to  prepare  accurate 
and  comprehensive  annual  and 
quarterly  reports  to  investors,  while 
maintaining  the  confidentiality  of  the 
Reports  of  Examination.  However,  such 
requests  from  the  Funding  Corporation 
to  the  FCA  are  expected  to  be  rare.  Also, 
as  the  FCBT  noted  in  its  comment  letter, 
§630.5  prohibits  banks  from  making 
incomplete,  inaccurate,  or  misleading 
disclosures.  Failure  to  disclose  material 
information  would  violate  these 
regulations  and  subject  a  bank  and  its 


officers  and  directors  to  possible  FCA 
enforcement  action. 

2.  Sections  630.4(c)(1)  and 
630.20(m)(3)— Bank-Only  Financial 
Data 

Section  630.4(c)(1)  requires  that  each 
bank  provide  tiic  Funding  Corporation 
with  information  needed  for  preparation 
of  the  report  to  investors.  The  FCC 
suggested  that  proposed  §  630.4(c)(1)  be 
revised  to  clarify  that,  for  Systemwide 
disclosiu-e,  information  to  be  provided 
by  each  bank  to  the  Funding 
Corporation  includes  not  only  financial 
information,  but  nonfinancial 
information  as  well,  including 
information  covering  structural  changes 
and  regulatory  enforcement  activity. 
Proposed  §  630.4(c)(1)  has  been  clarified 
to  refer  to  other  nonfinancial 
information. 

The  FCC  also  suggested  that  proposed 
§§  630.4(c)(1)  and  630.20(m)(3)(i)  be 
revised  to  clarify  that  it  is  appropriate 
to  include  any  wholly-owned  subsidiary 
of  a  bank  in  the  bank-only  information. 
The  FCBB  submitted  a  separate 
comment  in  which  it  urged  the  FCA  to 
include  the  FCC's  suggestion  in  the  final 
rule  to  address  the  treatment  of  the 
Farm  Credit  Finance  Corporation  of 
Puerto  Rico,  a  wholly-owned  subsidiary 
of  the  FCBB. 

To  address  the  concerns  raised  by  the 
commenters  regarding  a  bank's 
reporting  of  consolidated  financial  data 
in  Systemwide  disclosure,  the  FCA  has 
removed  the  wording  "bank-only"  from 
§  630.4(c)(1)  and  clarified  that,  if  a  bank 
is  required  to  prepare  consolidated 
financial  statements  in  accordance  with 
GAAP,  it  is  appropriate  that  the  bank 
provide  consolidated  financial  data  of 
the  bank  and  its  consolidated 
subsidiaries  to  the  Funding  Corporation. 
Conforming  changes  were  also  made  to 
§630.20(m)(3)  and  Appendix  A  of  the 
final  rule. 

3.  Section  630.4(d) — Responsibilities  of 
Associations 

Proposed  §  630.4(d)  provides  the 
banks  with  access  to  their  related 
associations'  auditors  for  preparation  of 
the  report  to  investors.  The  FCC 
commented  that  the  banks  sometimes 
may  need  to  have  access  to  others,  such 
as  legal  counsel.  To  ensure  that  the 
banks  have  the  ability  to  obtain  any 
information  necessary  to  accurately 
prepare  their  submission  to  the  Funding 
Corporation,  the  FCC  suggested  that  the 
regulation  include  a  general  stjtement 
that  the  banks  may  have  access  to  any 
material  association  information.  Under 
sections  2.2  and  2.12  of  the  1971  Act, 
each  association  is  subject  to 
supervision  by  its  related  bank.  Each 


Farm  Credit  Bank  is  responsible  for 
preparing  the  combined  financial 
statements  of  the  bank  and  related 
associations  for  disclosure  to 
shareholders  pursuant  to  part  620  of  this 
chapter.  Part  620  of  this  chapter  does 
not,  however,  specify  how  the 
disclosure  responsibilities  between 
banks  and  related  associations  are 
shared.  To  clarify  this  issue  for  purposes 
of  part  630,  the  FCA  has  expanded 
proposed  §  630.4(d)  by  adding  a  general 
statement  in  §e30.4(d)(l)  of  the  final 
rule  to  require  that  each  association 
provide  its  related  bank  with  the 
information  necessary  to  allow  the  bank 
to  provide  accurate  and  complete 
information  to  the  Funding  Corporation 
for  preparation  of  the  report  to 
investors.  The  original  text  of  proposed 
§  630.4(d)  has  been  redesignated  as 
§  630.4(d)(2). 

D.  Section  630.5 — Prohibition  Against 
Incomplete,  Inaccurate,  or  Misleading 
Disclosure 

The  FCC  suggested  that  the  FCA 
clarify  that  §630.5  concerning 
prohibition  against  incomplete, 
inaccurate,  or  misleading  disclosure 
would  apply  only  when  the  defective 
disclosure  is  material.  Since  compliance 
with  the  disclosure  standards  of  this 
part  is  generally  subject  to  a  materiality 
test  in  any  event,  the  FCA  finds  it 
unnecessary  to  add  the  suggested 
materiality  language  to  §  630.5  and  has 
adopted  this  section  as  proposed. 

E.  Section  630.6— System  Audit 
Committee  and  Bank  Audit  Committees 

1.  Section  6.30.6(a)(2) 

Under  §  630.6(a)(2).  officers  or      . 
employees  of  a  System  institution  are 
prohibited  from  serving  on  the  System 
Audit  Committee  (SAC)  because  they 
are  not  independent  of  management. 
The  FCBT  urged  the  FCA  to  prohibit 
System  directors  fix)m  serving  on  the 
SAC  due  to  potential  conflicts  of 
interest  based  on  competition  between 
System  institutions. 

The  FCA  believes  that  the  suggested 
prohibition  would  be  disruptive  to  the 
existing  SAC  and  force  the  Funding 
Corporation  to  recruit  SAC  members 
from  outside  the  System.  In  addition, 
the  FCA  views  the  FCBT's  argument  as" 
relating  less  to  conflict  of  interest  than 
to  concern  regarding  preservation  of  the 
confidentiality  of  information  reviewed 
by  the  SAC.  Under  section  4.9  of  the 
1971  Act,  directors  and  management  of 
System  institutions  are  eligible  to  serve 
on  the  board  of  the  Funding 
Corporation.  As  a  practical  matter,  any 
information  available  to  SAC  members 
is  equally  available  to  the  members  of 


the  board  of  the  Funding  Corporation. 
Thus,  precluding  System  directors  from 
serving  on  the  SAC  would  not 
necessarily  prevent  confidential 
information  from  being  exposed  to 
directors  of  other  System  banks.  In  light 
of  these  considerations,  the  FCA  is 
adopting  the  rule  as  proposed  but  will 
monitor  SAC  activities  for  apparent 
inappropriate  use  of  information. 
Finally,  the  FCA  notes  that  §  630.6(a) 
does  not  prevent  the  Funding 
Corporation  board  from  adopting  a 
policy  to  disqualify  System  directors 
from  serving  on  the  SAC. 

2.  Sectiou.630.6(a)(4)(iii) 

The  FCC  commented  that  the  word 
"approve"  contained  in  §630.6(a)(4)(iii) 
of  the  proposed  rule  implies  that  the 
SAC  has  the  authority  to  dictate 
individual  bank  accounting  policies  or 
that  the  Funding  Corporation  has  the 
authority  to  require  banks  to  uniformly 
and  consistently  adopt  or  change 
accounting  policies.  This,  was  not  the 
intent  of  the  proposed  rule.  The  primary 
duty  of  the  SAC  is  to  ensure  the 
integrity  of  the  report  to  investors 
jointly  prepared  by  the  Funding 
Corporation  and  System  banks.  The 
S.-^C  is  responsible  for  overseeing  the 
reporting  process  and  internal  controls 
implemented  by  the  Funding 
Corporation  for  preparation  of  the 
System's  report  to  investors.  To  clarify 
tliat  neither  the  SAC  nor  the  Funding 
Corporation  is  charged  with  the 
responsibility  for  dictating  individual 
banks'  accounting  polices,  the  FCA  has 
substituted  the  word  "review"  for  the 
word  "approve"  as  suggested. 

3.  Section  630.6(a){4Kiv} 

Under  proposed  §  630.6(a)(4)(iv).  the 
SAC  is  required  to  review  each 
disclosure  document  containing 
Systemwide  information  pre,scribed  in 
this  part,  including  armual  reports, 
quarterly  reports,  and  press  releases, 
prior  to  its  release.  The  FCC  commented 
that  the  SAC's  responsibility  should 
pertain  only  to  financial  information 
and  disclosures  contained  in  the  annual 
information  statements  because  the  SAC 
generally  would  not  have  the  expertise 
to  review  and  evaluate  nonfinancial 
information,  such  as  is  found  in  the 
description  of  business  and  description 
ofdebt  securities.  The  FCC  also 
suggested  that,  to  faciUtate  timely 
issuance  of  quarterly  information,  the 
requirement  for  a  review  of  each 
quarterly  report  or  press  release  by  the 
SAC  prior  to  its  release  be  eliminated. 

To  ensure  the  quality  of  the  report  to 
investors,  the  FCA  believes  that  each 
annual  or  quarterly  report  should  be 
reviewed  by  the  SAC  in  its  entirety. 


Under  §  630.6(a)(2).  which  provides  that 
"members  shall  be  knowledgeable  in 
public  and  corporate  finance  and 
financial  reporting  and  disclosure." 
members  .selected  to  serve  on  the  SAC 
should  have  the  expertise  to  review  the 
entire  report  to  investors,  including  both 
financial  and  nonfinancial  information. 
However,  the  FCA  agrees  that  the 
essence  of  press  releases  is  to  provide 
timely  release  of  interim  information 
and  has  deleted  the  requirement  for  a 
review  of  press  releases  by  the  SAC 
from  §630.6(a)(4)(iv). 

4.  Section  630.6{a)(4)(v)  and  (b)(3)(ii) 

The  FCC  suggested  that  the  word 
"oversee"  contained  in  proposed 
§630.6(a)(4)(v)  and  (b)(3){ii)  regarding 
the  responsibility  of  the  SAC  and  the 
bank  audit  committee  be  replaced  with 
the  word  "review"  because  the 
proposed  wording  implies  that  the  audit 
committee  would  perform  a 
management  function  in  the  System  or 
the  bank.  The  FCC  also  suggested  other 
changes  to  proposed  §630.6(a)(4)(v)  to 
avoid  this  implication. 

The  audit  committee  is  commonly 
recognized  as  an  entity  established  to 
perform  an  oversight  function  in  the 
areas  of  financial  reporting,  internal 
control,  and  corporate  governance.  The 
word  "oversee"  contained  in  the 
proposed  rule  is  consistent  with  the 
customary  role  of  audit  committees.  The 
FCA  has  retained  the  word  "oversee"  in 
§630.6(a)(4)(v)  and  (b)(3)(ii).  The  FCA 
notes  that  it  is  the  responsibility  of  the 
board  of  each  System  institution  to 
determine  the  steps  the  audit  committee 
should  perform  to  fulfill  its  oversight 
responsibilities.  Thus,  the  boards  of 
individual  System  institutions  could 
charter  their  audit  committee  to  review 
and  direct  management  to  take 
necessary  corrective  actions  or  merely  to 
review  and  make  corrective 
recommendations  to  the  board. 

F.  Subpart  B — Annual  Beport  to 
Invastors 

1.  Section  630.20(c)(2)— Description  of 
Legal  Proceedings  and  Enfort:ement 
Actions 

The  FCC  suggested  that  the  proposed 
§  630.20(c)(2)  disclosure  requirement  for 
a  summar}'  of  FCA  enforcement  actions 
against  individual  institutions  be 
clarified  and  that  any  required 
discussion  of  the  impact  of  the 
enforcement  actions  on  the  System's 
operations  be  linked  to  materiality.  The 
FCA  agrees  with  this  suggestion  and  has 
revised  the  language  of  §  630.20(c)(2)  of 
the  final  rule  accordingly. 


2.  Section  630.20(d)— Description  of 
Liabilities 

The  FCC  expressed  the  view  that  the 
information  called  for  by  §  630.20(d)(1) 
regarding  System  debt  obligations  is  too 
detailed  and.  thus,  impractical.  Section 
630.20(d)(l)(ii)  is,  in  large  part,  based 
upon  the  disclosure  currently  furnished 
by  the  System  in  its  Information 
Statements.  Unless  otherwise  needed  to 
provide  readers  of  the  report  to 
investors  with  information  needed  to 
understand  the  characteristics  of  System 
debt,  the  FCA  does  not  expect  extensive 
detail  regarding  the  characteristics  of 
specific  debt  offerings.  To  clarify-  this 
position,  the  FCA  has  deleted  the  words 
"terms  and  conditions"  and  added 
prefatory  language  to  §630.20(d)(l)(ii) 
requiring  a  description  of  debt 
Obligations  statutorily  authorized  to  be 
issued  and  currently  issued  by  the 
System,  as  well  as  other  pertinent 
information. 

The  FCC  also  requested  that  the 
regulation  clearly  set  forth  the  option  ot 
incorporating  by  reference  the  annual 
and  quarterly  reports  to  investors  into 
specific  offering  documents.  The  FCA 
notes  that  the  focus  of  this  regulation  is 
on  periodic  reports  of  the  System  to 
investors.  It  does  not  govern  offering 
circulars  or  specific  offering  documents. 
Nothing  in  this  regulation  precludes  the 
System  from  incorporating  by  reference 
information  contained  in  the  annual  or 
quarterly  reports  to  investors  into 
specific  offering  documents  if  otherwise 
appropriate. 

3.  Section  630.20(g)(1)— Loan  Portfolio 

Proposed  §630.20(g)(l)(ii)  required 
disclosure  of  the  amount  of  loans 
outstanding  that  were  used  to  finance^ 
the  purchases  of  stock  or  other  equities 
of  System  institutions. 

The  FCC  expressed  concern  regarding 
the  System's  ability  to  comply  with  this 
requirement  and  questioned  its 
relevance  to  investors.  The  FCC  opined 
that  disclosures  currently  provided  by 
the  System  in  its  annual  Information 
Statement  are  sufficient.  The  Sy.stem's 
1993  annual  Information  Statement 
states  that  association  borrowers  do  not 
typically  purchase  capital  stock  for 
cash,  but  instead  add  the  aggregate  par 
value  of  stock  to  the  principal  amount 
of  the  related  loan  obligation.  The  1993 
report  also  provided  the  amount  of 
capital  stock  and  participation 
certificates  outstanding  at  December  31, 
1993.  The  FCC  indicated  that  System 
compliance  with  the  proposed 
requirement  could  only  be  on  a 
prospective  basis  because  System  banks 
do  not  have  a  system  in  place  to  track 
needed  information.  Further,  the  FCC 
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argued  that  the  costs  involved  in 
complying  with  this  proposed 
requirement  would  outweigh  the 
benefits  derived  from  the  disclosure. 
The  FCA  supports  the  commenter's 
view  that  the  cost  involved  in  providing 
meaningful  information  to  investors 
should  not  outweigh  the  benefits 
derived.  The  FCA  also  notes  that  • 
§  630.20(e)(2),  which  requires  the 
System  to  "describe  the  statutory 
requirement  that  a  borrower  purchase 
stock  as  a  condition  of  obtaining  a  loan: 
how  such  stock  is  purchased, 
transferred,  and  retired;  and  how 
earnings  are  distributed,"  will  ensure 
that  investors  continue  to  receive 
information  that  describes  the  nature  of 
borrower  stock  of  the  System.  As  a 
resuh,  proposed  §630.20(g)(l)(ii)  has 
been  deleted  from  the  final  rule  and 
proposed  §630. 20(g)(l)(iii)  and  (iv)  have 
been  redesignated. 

4.  Section  630.20(g)(l)(ii)— Risk 
Exposure 

Proposed  §630.20(g)(l)(iii)  requires 
discussion  and  analysis  of  the  risk 
exposure  of  the  loan  portfolio.  The  FCC 
suggested  that  the  term  "nonperforming 
loans"  replace  the  term  "high-risk 
assets"  in  this  section  of  the  regulation 
because  it  is  more  widely  used  in  the 
commercial  banking  industry.  Use  of  the 
term  "high-risk  assets"  in  proposed 
§630.20(g)(l){iii)  is  consistent  with  the 
recent  amendment  of  the  FCA's 
accounting  and  reporting  guidelines  in 
part  621  of  this  chapter.  See  58  FR 
48780  (September  20, 1993).  In  the 
FCA's  regulations,  the  term  "high-risk 
assets"  is  a  generic  reference  to  loans 
and  loan-related  assets  that  are  to  be 
categorized  for  loan  performance  and 
valuation  assessment  purposes 
according  to  the  criteria  set  forth  in 
§  621.6  of  this  chapter.  Collectively,  the 
classifications  identified  in  §621.6  of 
this  chapter  are  consistent  with  the 
terminology  used  in  the  commercial 
banking  industry  for  nonperforming 
loans.  There  is  no  regulatory 
requirement  to  categorize  the 
classification  as  "high-risk  assets"  in  the 
report  to  investors.  Rather,  proposed 
§630.20(g)(l)(iii)  requires  discussion  of 
any  risks  that  could  adversely  affect  the 
loan  portfolio  and  loan-related  assets. 
Accordingly,  the  FCA  has  retained  the 
term  "high-risk  assets"  and  adopted 
§  630.20(g)(l)(iii)  essentially  as 
proposed.  Proposed  §630.20(g)(l)(iii)  is 
redesignated  as  §630.20(g)(l)(ii).  The 
FCA  further  notes  that  it  expects  to 
revtsit  the  issue  of  accounting  for 
impaired  loans  in  the  future  to  assess 
the  impact  of  the  implementation  of 
Statement  of  Financial  Accounting 
Standards  No.  114,  Accounting  by 


Creditors  for  Impairment  of  a  Loan, 
issued  by  the  Financial  and  Accounting 
Standards  Board. 

5.  Section  630.20(g)(l)(iii)— Secondary 
Market  Activities 

The  FCC  commented  that  secondary 
market  activities  have  never  been  and 
currently  are  not  anticipated  to  be 
material  to  the  System's  financial 
condition.  The  FCC  suggested  that 
proposed  §630.20(g)(l)(iv)  be  modified 
to  require  these  activities  to  be 
described  when  they  become  material  to 
the  System's  financial  condition.  The 
FCA  agrees  with  the  commenter  that  the 
System's  involvement  in  the  secondary 
markets  should  be  disclosed  to  investors 
when  the  effect  of  such  activities  on  the 
financial  condition  of  the  System  is 
material  and  has  revised  proposed 
§630.20(g)(l)(iv)  to  add  materiality 
tests.  This  provision  is  redesignated  as 
§630.20(g)(l)(iii)  of  the  final  rule. 

The  FCA  believes  that  the  System's 
statutory  authority  to  participate  in 
secondary  markets  should  be  disclosed 
to  investors  in  any  event.  A  new 
paragraph  has  thus  been  added  in 
§  630.20(a)(l)(vi)  of  the  final  rule  to 
require,  without  regard  to  materiality,  a 
description  of  the  authority  of  System 
institutions  to  purchase  and  sell 
interests  in  loans  in  secondary  markets 
and  the  risk  involved. 

6.  Section  630.20(g)(3)(ii)  and  (iii)— 
Liquidity  and  Investment 

Section  §630.20(g)(3)(ii)  and  (iii) 
require  that  the  System  provide  a  brief 
description  of  the  System's  policies 
regarding  liquidity  and  investment.  The 
FCC  pointed  out  that  each  System  bank 
adopts  its  own  liquidity  and  investment 
policies  according  to  its  business 
objectives.  In  the  absence  of  universal 
policies  regarding  investment  and 
liquidity  among  System  institutions,  the 
commenter  suggested  that  the  proposed 
regulations  be  revised  to  require  only  a 
general  description  of  System  banks' 
policies.  The  suggested  change  is 
consistent  with  the  intent  of  the 
proposed  regulations.  The  FCA  has 
clarified  the  proposed  regulations  bv 
revising  §  630.20(g)(3)(ii)(A)  and 
(g)(3)(iii)  to  require  a  brief  overview  of 
liquidity  and  investment  matters. 

7.  Section  630.20(g)(3)(iv)— Interest  Rate 
Sensitivity 

Section  630.20(g)(3)(iv)  requires  a 
general  description  of  the  System's  risk 
management  practices,  including  a  bri'jf 
discussion  of  derivative  transactions. 
Due  to  the  heightened  interest  of  thi; 
public,  financial  institution  regulators, 
and  Congress  in  this  area,  the  FCA 
solicited  comments  on  whether 


disclosure  requirements  regarding 
derivative  activities  should  be  more 
detailed.  The  FCC  suggested  that,  given 
the  changing  GAAP  environment  for 
derivative  transactions,  the  FCA 
consider  the  approach  to  derivatives 
activity  regulation  used  by  other  bank 
regulators.  This  approach  requires 
regulated  institutions  to  adopt  policies 
in  accordance  with  GAAP.  The  regulator 
provides  any  clarification  of  GAAP  or 
additional  guidance  through  Call  Report, 
instructions  or  other  mechanisms. 

The  FCA  adopts  §630.20(g)(3)(iv)  as 
proposed,  with  a  clarification  to  provide 
for  a  "brief  overview"  of  the  System's 
asset  and  liability  management 
practices.  The  FCA  believes  that  this 
approach  to  derivatives  activities 
disclosure  is  consistent  with  the  FCC's 
suggestion.  In  addition,  along  with  other 
financial  institution  regulators,  the  FCA 
is  monitoring  the  area  of  derivatives 
activities.  The  FCA  will  consider 
requiring  more  extensive  disclosure 
based  on  its  assessment  of  the  level  and 
significance  of  System  derivatives 
activities  and  as  the  need  for  regulatory 
policy  in  this  area  becomes  more  clearly 
defined. 

8.  Section  630.20(g)(5)— Insurance  Fund 

The  FCC  commented  that 
§  630.20(g)(5),  which  requires  a 
discussion  of  the  Insurance  Fund  in  the 
Discussion  and  Analysis  (D&A)  section 
of  the  report  to  investors,  is  unnecessary 
and  would  duplicate  the  disclosure 
contained  in  the  notes  to  the  Sy.stem's 
combined  financial  statements.  Section 
630.20(g)(5)  requires  a  discussion  of  the 
purposes  of  the  Insurance  Fund,  a 
schedule  itemizing  Insurance  Fund 
assets  that  have  been  identified  for 
specific  purposes,  and  an  explanation  of 
how  expenditures  of  Insurance  Fund 
assets  affect  the  assets  and  capital  of  the 
System. 

The  FCA  does  not  believe  that  the 
requirement  of  §  630.20(g)(5)  will  result 
in  duplication  of  information  in  the 
report.  Sec;tion  630.3(e)  provides  that 
"Information  in  any  part  of  the  report 
may  be  incorporated  by  reference  *  *   * 
to  any  other  item  of  the  report. 
Information  *   *   *  may  be  presented  in 
any  order  deemed  suitable  by  the 
Funding  Corporation."  Accordingly,  the 
Funding  Corporation  has  the  flexibility 
to  determine  where  the  D&A  regarding 
the  Insurance  Fund  is  to  be  presented. 
The  FCA  has  adopted  §  630.20(g)(5)  as 
proposed. 

^    Tne  FCA  notes  that  the  regulation 
does  not  require  the  D&A  regarding  the 
Insurance  Fund  to  be  audited.  Pursuant 
to  §  630.3(e),  the  System  could  opt  to 
include  the  required  D&A  in  the  notes 
to  the  Systemwide  combined  financial 


statements  and  incorporate  the 
disclosure  by  reference  into  the  D&A.  hi 
this  situation,  the  required  D&A 
regarding  the  Insurance  Fund  would  be 
covered  in  the  independent 
accountant's  report  on  the  Systemwide 
combined  financial  statements. 

9.  Section  630.2p(g)(6)— Instructions  for 
Discussion  and  Analysis 

Proposed  §  630.20(g)(6){ii)  requires 
that  discussions  required  by  proposed 
§  630.20(g)  cover  the  3-year  period 
covered  by  the  financial  statements.  The 
FCC  suggested  that  the  words  "3-year" 
be  deleted.  In  recognition  that  the 
reporting  period  for  the  balance  sheet  is 
only  2  comparative  years,  the  FCA 
agrees  with  the  commenter  and  has 
amended  §630.20(g)(6)(ii)  of  the  final 
rule  as  suggested  and  revised  the 
introductor>'  paragraph  of  §  630.20(g) 
accordingly. 

10.  Section  630.20(i)— Compensation  of 
Directors  and  Senior  Officers 

Section  630.20(i)  requires  the  annual 
report  to  state  that  information  on  the 
compensation  of  directors  and  senior 
officers  of  System  banks  is  contained  in 
each  bank's  annual  report  to 
shareholders  and  that  the  annual  report 
of  each  bank  is  available  to  investors 
upon  request  pursuant  to  §  630.3(f).  The 
FCC  commented  that  this  requirement 
provides  no  useful  information  to 
investors  and  is  redundant. 

As  stated  in  the  rule  proposal,  the 
FCA  is  required  by  section  514  of  the 
1992  Act  to  ensure  that  the  disclosure 
of  financial  and  conflict-of-interest 
information  by  System  personnel 
provides  investors  and  potential 
investors  with  information  necessary  to 
assist  them  in  making  investment 
decisions  regarding  FCS  debt 
obligations  or  institutions.. The  FCA 
believes  that  information  on 
compensation  of  System  directors  and 
.senior  officers  presented  in  individual 
System  institutions'  disclosure  to 
shareholders  pursuant  to  part  620  of  this 
chapter  could  provide  useful 
information  to  investors  in  making 
investment  decisions.  Thus,  to 
implement  the  requirement  of  section 
514  of  the  1992  Act,  §630.20(i)  requires 
that  the  report  provide  a  statement 
informing  investors  of  the  availability  of 
such  information.  The  FCA  adopts 
§  630.20(i)  of  the  final  rule  as  proposed. 

11.  Section  630.20(1)  and  (m)— Financial 
Statements  and  Supplemental 
Information 

Proposed  §  630.30(1)  requires  that  the 
System  prepare  the  combined  financial 
statements  in  accordance  with  GAAP 
and  instructions  and  other  requirements 


of  the  FCA.  Proposed  §630.20(m) 
further  requires  that  the  System  provide 
supplemental  information  in  addition  to 
the  audited  financial  statements  and 
that  the  supplemental  information  be 
examined  by  a  qualified  public 
accountant  for  compliance  with  FCA 
regulations  and  guidelines  and  an 
opinion  expressed  thereon.  The  FCA 
received  comments  on  proposed 
§  630.20(1)  from  the  AICPA  and  the  FCC 
and  comments  on  proposed  §  630.20(m) 
from  the  AICPA  and  Price  Waterhouse. 

With  respect  to  proposed  §  630.20(1). 
both  the  FCC  and  the  AICPA  suggested, 
for  different  reasons,  that  the  phrase 
"instructions  and  other  requirements  of 
the  FCA"  be  deleted  from  the  proposed 
rule.  The  FCC  was  concerned  that  the 
proposed  language  indicates  that 
regulatory-  accounting  practices  (RAP) 
may  be  utilized,  causing  investor 
confusion.  On  the  other  hand,  the 
AICPA  provided  suggested  language 
that  would  requife  both  the  basic 
financial  statement  and  the 
supplemental  information  required  bv 
proposed  §  630.20(1)  and  (m)  to  be 
audited  in  accordance  with  GAAS.  The 
AICPA  asserted  that  the  requirements  of 
proposed  §630.20(m)  regarding 
supplemental  information  disclosure 
appear  to  comprise  the  "instructions 
and  other  requirements  of  the  FCA" 
referred  to  in  §630.20(1)  and,  further, 
that  GAAS  addresses  auditors'  reporting 
on  information  presented  outside 
financial  statements. 

Price  Waterhouse,  the  external  auditor 
of  the  System,  also  commented  on 
proposed  §  630.20(m).  Price  Waterhouse 
asserted  that  the  proposed  language  that 
"supplemental  information  be  examined 
by  a  qualified  public  accountant  for 
compliance  with  FCA  regulations  and 
guidelines"  is  too  broad  and  would  be 
interpreted  as  requiring  the  independent 
accountant  to  render  a  report  on  the 
System's  compliance  with  all  FCA 
regulations  and  guidelines.  This  would 
require  significant  work  by  the 
independent  accountant.  Price 
Waterhouse  (ommented  that  the 
proposed  regulatory  language  in 
§630.20(m)  provides  insufficient  detail 
to  enable  the  external  auditor  to 
determine  the  scope  of  additional  work 
to  be  performed  and  the  type  of  report 
to  be  issued  by  the  auditor  on  the 
supplemental  information. 

Proposed  §630.20(1)  was  intended  to 
preser\'e  the  FCA's  ability  to  prescribe 
additional  requirements  for  preparation 
and  presentation  of  the  Systemwide 
combined  financial  statements. 
However,  after  consideration  of  the 
commenls  received,  the  FCA  adopts  the 
AICPA "s  suggestion  in  the  final  rule  to 
require  that  both  the  basic  financial 


statements  and  the  supplemental 
information  required  by  §630.20(1)  and 
(m)  be  examined  in  accordance  with 
GAAS  and  an  opinion  expressed 
thereon  by  an  independent  accountant. 
This  change  will  resolve  the  FCC 
concern  regarding  RAP  financial 
statements  and  Price  Waterhouse 's 
concern  regarding  the  scope  of 
examination  of  supplemental 
information  and  reporting  by  the 
independent  accountant.  However,  to 
preserve  the  flexibility  to  revise  the 
format  and  content  specified  in 
Appendix  A  of  the  final  rule,  the  FCA 
retains  the  requirement  that 
supplemental  information  be  prepared 
in  accordance  with  any  additional  FCA 
guidance  or  instructions. 

12.  Set:tion  630.20(o)— Cross-Reference 
Sheet 

Proposed  §630.20(o)  called  for  a 
cross-reference  sheet  giving  the  location 
of  information  required  by  these 
regulations,  in  the  order  required,  and 
identified  by  item  numbers  and 
captions.  The  FCC  did  not  object  to  the 
preparation  of  a  cross-reference  sheet, 
but  suggested  that  the  cross-reference 
sheet  would  only  be  useful  to  the  FCA 
and  should  only  be  required  as  an 
exhibit  to  copies  of  the  report  filed  with 
the  FCA.  The  FCA  believes  the  cross 
reference  to  the  content  of  the  report 
provides  useful  information  to  readers 
of  the  report.  To  make  this  indexing 
requirement  more  useful  to  investors, 
the  FCA  has  revised  §  630.20(o)  to 
inform  readers  of  the  location  in  the 
report  of  the  information  required  under 
the  major  disclosure  captions  of  this 
part. 

G.  Subpart  C — Quarterly  Report  tn 
Investors 

Proposed  §  630.40(b)(5)  requires  that 
the  System  file  a  "preferability"  letter 
with  the  FCA  disclosing  any  accounting 
changes  made  during  the  reporting 
period  that  are  not  required  by  new 
accounting  pronouncements.  The 
AICPA  and  the  FCC  commented  that  the 
requirement  for  filing  a  separate  letter 
with  the  FCA  explaining  the  reason  for 
the  preferable  alternative  accounting 
principle  is  unnecessar}'.  They 
suggested  that  the  requirement  be 
deleted  from  §  630.40(b)(5). 

The  preferability  letter  was  intended 
as  a  notice  to  inform  the  FCA  of  any 
accounting  change  made  by  the  System 
during  the  interim  period  that  is  not 
required  by  existing  accounting 
pronouncements.  Because  the  quarterly 
report  will  be  required  to  disclose  sufJi 
accounting  changes,  upon  further 
consideration,  the  FCA  has  deleted  the 
requirement  of  filing  a  preferability 
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letter  from  §  630.40(b)(5)  of  the  final 
rule. 

List  of  Sabjects  in  12  CFR  Part  630 

Accounting,  Agriculture,  Banks, 
baniung.  Credit.  Organization  and 
functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  630  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
added  to  read  as  follows: 

PART  630— DISCLOSURE  TO 
INVESTORS  IN  SYSTEMW10E  AND 
CONSOLIDATED  BANK  DEBT 
OBUGATIONS  OF  THE  FARM  CREDIT 
SYSTEM 

Subpart  A— General 

630.1  Purpose. 

630.2  Definitions. 

630.3  Publishing  and  filing  the  report  to 
investors. 

630.4  Responsibilities  for  preparing  the 
report  to  investors. 

630.5  Prohibition  against  incomplete, 
inaccurate,  or  misleading  disclosure. 

630.6  Farm  Credit  System  audit  committee 
and  bank  audit  committees. 

Subpart  B — Annual  Report  to  Investors 

630.20    Contents  of  the  annual  report  to 
investors. 

Subpart  C — Quarterly  Reports  to  Investors 

630.40    Contents  of  the  quarterly  report  to 
investors. 

Appendix  A  to  Part  630 — Supplemental 
Information  Disclosure  Guidelines 

Authority:  Sees.  5.17,  5.19  of  the  Farm 
Credit  Act  (12  U.S.C  2252,  2254);  sec.  424  of 
Pub.  L.  100-233, 101  Stat.  1568, 1656. 

Subpart  A — General 

§630.1    Purpose. 

This  part  sets  forth  the  requirements 
for  preparation  and  publication  by  the 
Farm  Credit  System  (FCS  or  System)  of 
annual  and  quarterly  reports  to 
investors  and  potential  investors  in 
Systemwide  and  consolidated  bank  debt 
obligations  of  the  System  and  to  other 
users  of  the  reports  in  the  general 
public. 

§630.2    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Bank  means  any  bank  chartered 
under  the  Farm  Credit  Act  of  1971,  as 
amended  (Act). 

(b)  Combined  financial  statements 
means  financial  statements  prepared  on 
a  combined  basis  by  a  group  of  affiliated 
entities  that  share  the  same  financial 
interest,  regardless  of  whether  any  of  the 
entities  has  the  ability  to  exercise 


control  over  another.  For  purposes  of 
this  part,  unless  otherwise  specified, 
combined  financial  data  of  a  bank  and 
its  related  associations  includes 
financial  data  of  the  bank's  consolidated 
subsidiaries. 

(c)  Disclosure  entity  means  any  bank, 
the  Farm  Credit  System  Financial 
Assistance  Corporation  (Financial 
Assistance  Corporation),  and  the 
Federal  Farm  Credit  Banks  Funding 
Corporation  (Funding  Corporation). 

(a)  Engagement  letter  means  the 
proposal,  contract,  letter,  and  other 
documents  refiecting  the 
understandings  between  the  audit 
committee  or  board  of  directors  of  a 
bank  or  an  association  and  its 
independent  public  accountant 
regarding  the  scope,  terms,  and  nature 
of  the  audit  services  to  be  performed. 

(e)  Farm  Credit  System  means, 
collectively,  the  banks,  associations,  and 
such  other  institutions  that  are  or  may 
be  made  a  part  of  the  System  under  the 
Act.  all  of  which  are  chartered  by  and 
subject  to  regulation  by  the  Farm  Credit 
Administration  (FCA).  For  purposes  of 
this  part,  the  System  does  not  include 
the  Federal  Agricultural  Mortgage 
Corporation  (Farmer  Mac)., 

(0  FCS  debt  obligation  means, 
collectively,  notes,  bonds,  debentures, 
and  other  debt  securities  issued  by 
banks  pursuant  to  section  4.2(c) 
(consolidated  bank  debt  securities)  and 
section  4.2(d)  (Systemwide  debt 
securities)  of  the  Act. 

(g)  Report  to  investors  or  report  means 
a  report  that  presents  the  Systemwide 
combined  financial  statements, 
supplemental  financial  statement 
information,  and  related  financial  and 
nonfinancial  information  pertaining  to 
the  System  required  by  this  part. 

(h)  Systemwide  combined  financial 
statements  means  the  combined 
financial  statements  required  by  this 
part. 

§  630.3    Publishing  and  filing  the  report  to 
Investors. 

(a)  The  disclosure  entities  shall  jointly 
publish  the  following  reports  in  order  to 
provide  meaningful  information 
pertaining  to  the  financial  condition  and 
results  of  operations  of  the  System  to 
investors  and  potential  investors  in  FCS 
debt  obligations  and  other  users  of  the 
report: 

(1)  An  annual  report  to  investors 
within  90  days  after  the  end  of  each 
fiscal  year; 

(2)  A  quarterly  report  to  investors 
within  60  days  after  the  end  of  each 
quarter,  except  for  the  quarter  that 
coincides  with  the  end  of  the  fiscal  year. 

(b)  Each  report  to  investors  shall 
present  Systemwide  combined  financial 


statements  and  related  footnotes 
deemed  appropriate  for  the  purpose  of 
the  report  to  provide  investors  with  the 
most  meaningful  presentation 
pertaining  to  the  financial  condition  and 
results  of  operations  of  the  System. 

(c)  All  items  of  essentially  the  same 
character  as  items  required  to  be 
reported  in  the  reports  of  condition  and 
performance  pursuant  to  part  621  of  this 
chapter  shall  be  prepared  in  accordance 
with  the  rules  set  forth  in  part  621  of 
this  chapter. 

(d)  Each  report  to  investors  shall 
contain  the  information  required  by 
subparts  B  and  C  of  this  part,  as 
applicable,  and  such  other  information 
as  is  necessary  to  make  the  required 
statements,  in  light  of  the  circumstances 
under  which  they  are  made,  not 
misleading. 

(e)  Information  in  any  part  of  the 
report  may  be  referenced  or 
incorporated  in  answer  or  partial 
answer  to  any  other  item  of  the  report. 
Information  required  by  this  part  may  be 
presented  in  any  order  deemed  suitable 
by  the  Funding  Corporation. 

(0  The  report  shall  include  a 
statement  in  a  prominent  location  that 
Systemwide  debt  seciirities  and 
consolidated  bank  debt  obligations  are 
joint  and  several  liabilities  of  individual 
banks  and  that  copies  of  each  bank's 
recent  periodic  reports  to  shareholders 
are  available  upon  request.  The  report 
shall  also  include  addresses  and 
telephone  numbers  where  copies  of  the 
report  to  investors  and  the  periodic 
reports  of  individual  banks  can  be 
obtained.  Copies  of  the  report  to 
investors  shall  be  available  for  public 
inspection  at  the  Funding  Corporation. 

(g)  Three  complete  copies  of  the 
report  shall  be  filed  with  the  Chief 
Examiner,  Farm  Credit  Administration, 
McLean,  Virginia  22102-5090,  within 
the  applicable  period  prescribed  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(1)  At  least  one  copy  of  the  report 
filed  with  the  FCA  shall  be  dated  and 
manually  signed  by  the  following 
officers  and  director(s)  of  the  Funding 
Corporation  on  its  behalf: 

(i)  The  officers)  designated  by  the 
board  of  directors  to  certify  the  report; 
(ii)  The  chief  executive  officer;  and 
(iii)  Each  member  of  the  board  or,  at 
a  minimum,  one  of  the  following  board 
members  formally  designated  by  action 
of  the  board  to  certify  on  behalf  of 
individual  board  members:  the 
chairperson  of  the  board  or  a  board 
member  designated  by  the  chairperson 
of  the  board. 

(2)  The  name  and  position  title  of 
each  person  signing  the  report  shall  be 
typed  or  printed  beneath  his  or  her 


signature.  Signers  of  the  report  shall 
attest  .as  follows: 

The  undersigned  certify-that  this  report  has 
been  prepared  in  accordance  with  all 
applicable  statutory  or  regulatory 
requirements  and  that  the  information 
contained  herein  is  true,  accurate,  and 
complete  to  the  best  of  his  or  her  knowledge 
and  belief 

§  630.4    Responsibilities  for  preparing  the 
report  to  investors. 

(a)  Responsibilities  of  the  Funding 
Corporation.  The  Funding  Corporation 
shall: 

(1)  Prepare  the  reports  to  investors 
required  by  §  630.3(a),  including  the 
Systemwide  combined  financial 
statements  and  notes  thereto,  and  such 
other  disclosures,  supplemental 
information,  and  related  analysis  as  are 
required  by  this  part  to  make  the  reports 
meaningful  and  not  misleading. 

(2)  Establish  a  system  of  internal 
controls  sufficient  to  reasonably  ensure 
that  any  information  it  releases  to 
inve.stors  and  the  general  public 
concerning  any  matter  required  to  be 
disclosed  by  this  part  is  true  and  that 
there  are  no  omissions  of  material 
information.  The  system  of  internal 
controls,  at  a  minimum,  shall  require 
that  the  Funding  Corporation: 

(i)  Maintain  written  policies  and 
procedures,  approved  by  the  System 
Audit  Committee,  to  be  carried  out  by 
the  di.sclosure  entities  for  preparation  of 
the  report  to  investors; 

(ii)  Provide  instructions  to  the 
disclosure  entities  regarding  the 
information  needed  for  preparation  of 
the  Systemwide  combined  financial 
statements  and  disclosures  required  to 
be  presented  in  the  report  to  investors; 

(iii)  Review  the  information  submitted 
to  it  for  preparation  of  the  report  to 
investors,  and  make  reasonable 
inquiries  to  ascertain  whether  the 
information  is  reliable,  accurate,  and 
complete:  and 

(iv)  Specify  procedures  for  monitoring 
interim  disclosures  of  System 
institutions  and  disclose,  in  a  timely 
manner,  any  material  changes  in 
information  contained  in  the  most 
recently  published  report  .to  investors. 

(3)  Collect  from  each  disclosure  entity 
financial  data  and  related  analyses  and 
other  information  needed  for 
preparation  of  the  report  to  investors, 
including  any  information  that  is 
material  to  the  disclosure  entity. 

(4)  File  the  reports  with  the  FCA  in 
accordance  with  §  630.3(g). 

{5)  Ensure  prompt  delivery  of 
sufficient  copies  of  each  report  to  selling 
group  dealers  for  distribution  to 
investors  and  potential  investors  in  FCS 
debt  obligations. 


(6)  Make  the  report  available  to  the 
general  public  upon  request. 

(7)  Notify  die  FCA  if  it  is  unable  to 
prepare  and  publish  the  report  to 
investors  in  compliance  with  the 
requirements  of  this  part  because  one  or 
more  banks  have  failed  to  comply  with 
the  requirements  of  paragraph  (cj  of  this 
section.  A  notification,  signed  by  the 
officer(s)  designated  by  the  board  of 
directors  of  the  Funding  Corporation  to 
certify  the  report  to  investors  and  by  the 
chief  executive  officer,  shall  be  made  to 
the  FCA  as  soon  as  the  Funding 
Corporation  becomes  aware  of  its 
inability  to  comply.  The  Funding 
Corporation  shall  explain  the  reasons 
for  the  notification  and  may  request  that 
the  FCA  extend  the  due  date  for  the 
report  to  investors. 

(8)  Include  in  the  report  a  statement 
that  briefly  explains  the  respective 
responsibilities  of  the  disclosure  entities 
and  states  that  the  Funding  Corporation 
has  policies  and  procedures  in  place  to 
ensure,  to  the  best  of  the  knowledge  and 
belief  of  management  and  the  board  of 
the  Funding  Corporation,  that  the 
information  contained  in  the  report  is 
true,  accurate,  and  complete.  The 
statement  shall  be  signed  by  the  chief 
executive  officer  and  the  chairperson  of 
the  board  of  the  Funding  Corporation. 

(9)  Request  the  FCA  to  provide 
information  regarding  the  content  of  the 
latest  Reports  of  Examination  of  any 
banks  and  related  associations,  if  such 
information  is  necessary  for  preparation 
of  a  report  that  is  meaningful  and  not 
misleading  and  is  not  forthcoming  from 
a  bank  in  accordance  with  paragraph  (c) 
of  this  section.  The  request  shall  be 
made  to  the  Chief  Examiner.  Farm 
Credit  Administration,  McLean.  Virginia 
22102-5090. 

(b)  Responsibilities  of  the  Financial 
Assistance  Corporation.  The  Financial 
Assistance  Corporation  shall  provide  to 
the  Funding  Corporation  such 
information  as  may  be  required  by  the 
Funding  Corporation  to  prepare  the 
report. 

(c)  Responsibilities  of  banks.  Each 
bank  shall: 

(1)  Provide  to  the  Funding 
Corporation  annual,  quarterly,  and 
interim  financial  and  other  information 
in  accordance  with  instructions  of  the 
Funding  Corporation  for  preparation  of 
the  report  to  investors,  including: 

(i)  Financial  data  of  the  bank  or.  if  the 
bank  is  required  under  generally 
accepted  accounting  principles  (GAAP) 
to  prepare  its  financial  statements  on  a 
con.solidated  basis  with  its  subsidiaries, 
consolidated  financial  data  of  the  baid; 
and  its  consolidated  subsidiaries:  and 

(ii)  Combined  financial  data  of  tlit; 
bank  (including  any  consolidated 


sub.sidiaries  of  the  bank)  and  related 
associations  of  the  bank. 

(2)  Respond  to  Funding  Corporation 
inquiries  and  provide  any  followup 
information  requested  by  the  Funding 
Corporation  in  connection  with  the 
preparation  of  the  report  to  investors  in 
accordance  with  instructions  of  the 
Funding  Corporation. 

(3)  Notify  tne  Funding  Corporation 
promptly  of  any  events  occurring 
subsequent  to  publication  of  the  report 
that  may  be  material  either  to  the 
financial  condition  and  results  of 
operations  of  the  bank  or  to  the 
combined  financial  condition  and 
results  of  operations  of  the  bank  and  its 
related  associations.  Furnish  the 
Funding  Corporation  with  any 
information  necessary  to  provide 
interim  Systemwide  disclosure  to 
investors  to  make  the  most  recently 
published  report  to  investors  not 
misleading. 

(4)  Provide  in  the  engagement  letter 
with  its  external  auditor  that  the 
external  auditor  shall,  after  notifying  the 
bank,  respond  to  inquiries  from  the 
Funding  Corporation  relating  to 
preparation  of  the  report. 

(5)(i)  Certify  to  the  Funding 
Corporation  that: 

(A)  All  information  needed  for 
preparation  of  the  report  to  investors 
has  been  submitted  in  accordance  with 
the  instructions  of  the  Funding 
Corporation; 

(B)  The  information  submitted  is 
prepared  in  accordance  with  all 
applicable  statutory-  and  regulatory- 
requirements:  and 

(C)  The  information  submitted  is  true, 
accurate,  and  complete  to  the  best  of 
management's  knowledge  and  belief 

(ii)  The  certification  required  by 
paragraph  (c)(5)(i)  of  this  section  shall 
be  prepared  as  specified  by  the  Funding 
Corporation  and  shall  be  manu  illy 
signed  and  dated  on  behalf  of  the  bank 
by: 

(A)  The  officerls)  designated  by  the 
board  of  directors  to  certify  the 
information  submitted  to  the  Funding 
Corporation:  and 

(B)  The  chief  executive  officer. 

(d)  Responsibilities  of  associations. 
Each  association  shall: 

(1)  Provide  its  related  bank  with  the 
information  necessary  to  allow  the  bank 
to  provide  accurate  and  complete 
information  regarding  the  bank  and  its 
related  associations  to  the  Funding 
Corporation  for  preparation  of  the 
report. 

(2)  Provide  in  the  engagement  letter 
with  its  external  auditor  that  the 
external  auditor  of  the  association  shall, 
after  notifying  the  association,  respond 
to  inquiries  of  the  related  biink 
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pertaining  to  preparation  of  the 
combined  financial  data  of  the 
association  and  its  related  banlc. 

§  630.5    Prohibition  against  Incomplete, 
inaccurate,  or  misleading  disclosure. 

Neither  the  Funding  Corporation,  nor 
any  institution  supplying  information  to 
the  Funding  Corporation  under  this 
part,  nor  any  employee,  officer,  director, 
or  nominee  for  director  of  the  Funding 
Corporation  or  of  such  institutions,  shall 
make  or  cause  to  be  made  any 
disclosure  to  investors  and  the  general 
public  required  by  this  part  that  is 
incomplete,  inaccurate,  or  misleading. 
When  any  such  institution  or  person 
makes  or  causes  to  be  made  disclosure 
under  this  part  that,  in  the  judgment  of 
the  FCA,  is  incomplete,  inaccurate,  or 
misleading,  whether  or  not  such 
disclosure  is  made  in  pubUshed 
statements  required  by  this  part,  such 
institution  or  person  shall  promptly 
furnish  to  the  Funding  Corporation,  and 
the  Funding  Corporation  shall  promptly 
publish,  such  additional  or  corrective 
disclosure  as  is  necessary  to  provide  full 
and  fair  disclosure  to  investors  and  the 
general  public.  Nothing  in  this  section 
shall  prevent  the  FCA  from  taking 
additional  actions  to  enforce  this  section 
pursuant  to  its  authority  under  title  V, 
part  C  of  the  Act. 

§  630.3    Farm  Credit  System  audit    - 
committee  and  bank  audit  committees. 

(a)  Farm  Credit  System  audit 
committee.  (1)  The  board  of  the  Funding 
Corporation  shall  establish  and 
maintain  a  System  Audit  Committee 
and  adopt  a  written  charter  describing 
the  committee's  composition, 
authorities,  and  responsibilities. 

(2)  The  System  Audit  Committee  shall 
consist  of  no  fewer  than  three  members. 
Members  shall  be  independent  of 
management  of  any  disclosure  entity 
and  association  and  free  from  any 
relationship  that,  in  the  opinion  of  the 
board  of  directors  of  the  Funding 
Corporation,  would  interfere  with  the 
exercise  of  independent  judgment  as  a 
committee  member.  Members  shall  be 
knowledgeable  in  public  and  corporate 
finance,  and  financial  reporting  and 
disclosure. 

(3)  The  System  Audit  Committee  shall 
report  to  the  board  of  the  Funding 
Corporation  and  shall  be  given  adequate 
resources  and  authorities  to  discharge 
its  responsibilities,  including  the  ability 
to  consult  the  Funding  Corporation's 
legal  counsel. 

(4)  Responsibilities.  At  a  minimum, 
the  System  Audit  Committee  shall: 

(i)  Make  recommendations  to  the 
board  of  the  Funding  Corporation 
regarding  the  selection  of  an 


independent  auditor  of  the  Systemwide 
combined  financial  statements; 

(ii)  Oversee  the  Funding  Corporation 
management's  preparation  of  the  report 
to  investors; 

(iii)  Review  the  impact  of  any 
significant  accounting  and  auditing 
developments,  and  review  accounting 
policy  changes  relating  to  preparation  of 
the  Systemwide  combined  financial 
statements; 

(iv)  Review  the  System's  annual  and 
quarterly  reports  to  investors  prior  to 
their  release;  and 

(v)  Oversee  the  Funding  Corporation's 
system  of  internal  controls  relating  to 
preparation  of  the  report,  including 
controls  relating  to  the  System's 
compliance  with  applicable  laws  and 
regulations. 

(b)  Farm  Credit  System  bank  audit 
committees.  (1)  Each  System  bank  shall 
establish  and  maintain  a  bank  audit 
committee  that  shall  report  to  the  board 
of  the  bank. 

(2)  The  bank  audit  committee  shall 
consist  of  no  fewer  than  three  members. 
Members  shall  be  independent  of 
management  and  free  from  any 
relationship  that,  in  the  opinion  of  the 
board  of  directors  of  the  bank,  would 
interfere  with  the  exercise  of 
independent  judgment  as  a  committee 
member.  Members  shall  be 
knowledgeable  in  public  and  corporate 
finance,  and  financial  reporting  and 
disclosure. 

(3)  Responsibilities.  At  a  minimum, 
the  bank  audit  committee  shall: 

(i)  Review  the  bank's  financial 
statements  and  significant  accounting 
poUcies; 

(ii)  Oversee  the  bank's  financial 
reporting  regarding  its  disclosure  to 
shareholders  and  to  the  Funding 
Corporation  for  disclosure  to  investors; 

(iii)  Oversee  the  audit  activities  of  the 
external  auditor;  and 

(iv)  Monitor  internal  controls, 
including  those  relating  to  compliance 
with  laws  and  regulations. 

Subpart  B — Annual  Report  to  investors 

§  630.20    Contents  of  the  annual  report  to 
investors. 

The  annual  report  shall  contain  the 
following: 

(a)  Description  of  business.  (1)  The 
description  shall  include  a  brief 
discussion  of  the  following: 

(i)  The  System's  overall  organizational 
structure,  its  lending  institutions  by 
type  and  their  respective  authorities,  the 
relationships  between  different  types  of 
institutions,  and  the  overall  geographic 
area  and  eligible  borrowers  served  by 
those  institutions; 


(ii)  The  types  of  lending  activities 
engaged  in  and  financial  services 
offered  by  System  institutions; 

(iii)  Any  significant  developments 
within  the  last  5  years  that  have  had  or 
could  have  a  material  impact  on  the 
System's  organizational  structure  and 
the  manner  in  which  System 
institutions  conduct  business, 
including,  but  not  limited  to,  statutory 
or  regulatory  changes,  mergers  or 
liquidations  of  System  institutions, 
terminations  of  System  institution 
status,  and  financial  assistance  provided 
by  or  to  System  institutions  through 
loss-sharing  or  capital  preservation 
agreements  or  from  any  other  source; 

(iv)  Any  acquisition  or  disposition  of 
material  assets  during  the  last  fiscal  year 
that  took  place  outside  the  ordinary 
course  of  business; 

(v)  Any  concentrations  of  more  than 
10  percent  of  total  assets  in  particular 
types  of  agricultural  activities  or 
businesses,  and  any  dependence  of  an 
institution  or  a  group  of  institutions  of 
the  System  upon  a  specific  activity  or 
business,  a  single  customer,  or  a  few 
customers,  including  other  financing 
institutions  (OFIs),  as  defined  in 
§  614.4540(e)  of  this  chapter,  the  loss  of 
any  one  of  which  would  have  a  material 
effect  on  the  System;  and 

(vi)  The  authority  of  System 
institutions  to  purchase  and  sell 
interests  in  loans  in  secondary  markets 
and  the  risk  involved  in  such  activities. 

(2)  List  the  address  of  the 
headquarters  of  each  disclosure  entity 
and  service  organization  of  the  System. 

(b)  Federal  regulation  and 
insurance — (1)  Farm  Credit 
Administration.  Describe  the  regulatory 
and  enforcement  authority  of  the  FCA 
over  System  institutions  under  the  Act. 

(2)  Farm  Credit  System  Insurance 
Corporation,  (i)  Describe  the  role  and 
authorities  of  the  Farm  Credit  System 
Insurance  Corporation  (FCSIC)  under 
part  E  of  title  V  of  the  Act.  Describe 
specifically  the  role  of  the  FCSIC  in 
insuring  the  timely  payment  of 
principal  and  interest  on  FCS  debt 
obligations  and  in  providing  assistance 
to  System  institutions. 

(ii)  Describe  the  FCSIC's  status  as  a 
Government  corporation  and  state  that 
System  institutions  have  no  control  over 
the  management  of  the  FCSIC  or  the 
discretionary  expenditures  from  the 
Farm  Credit  Insurance  Fund  (Insurance 
Fund),  which  are  the  sole  prerogative  of 
the  FCSIC. 

(3)  Farm  Credit  System  Financial 
Assistance  Corporation.  Describe  the 
role  and  authorities  of  the  Financial 
Assistance  Corporation  under  title  VI  of 
the  Act,  debt  obligations  of  the 
Financial  Assistance  Corporation  issued 
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to  provide  financial  assistance  to  the 
System,  and  statutory  repayment 
obligations  of  System  institutions. 

(c)  Description  of  legal  proceedings 
and  enforcement  actions.  (1)  Describe 
any  material  pending  legal  proceedings 
in  which  one  or  more  System 
institutions  are  a  party,  or  that  involve 
claims  that  a  System  institution(s)  may 
be  required  by  contract  or  operation  of 
law  to  satisfy,  and  the  potential  impact 
of  such  proceedings,  to  the  extent 
known,  on  the  System. 

(2)  Provide  a  summary  of  the  types  of 
enforcement  actions  in  effect  during  the 
year,  and  any  material  impact  of  such 
proceedings  on  the  System. 

(d)  Description  of  liabilities.  (1) 
Describe  how  the  System  funds  its 
lending  operations,  including: 

(i)  System  banks'  authority  to  borrow, 
and  issue  notes,  bonds,  debentures,  and 
other  obligations,  and  Limitations 
thereof  under  section  4.2  of  the  Act; 

(ii)  A  description  of  the  types  of  debt 
obligations  authorized  to  be  issued 
under  the  Act,  the  types  of  debt 
obligations  currently  issued,  the  manner 
and  form  in  which  diey  are  issued, 
rights  of  securities  holders,  risk  factors, 
use  of  proceeds,  tax  effects  of  holding 
securities,  market  information,  and 
other  pertinent  information; 

(iii)  For  each  of  the  types  of 
obligations  that  may  be  issued,  whether 
it  is  insured,  and  the  extent  of  any  joint 
and  several  liability  for  the  obligations; 
and 

(iv)  Any  applicable  statutory  and 
regulatory  requirements  affecting  a 
bank's  abiUty  to  incur  debt. 

(2)  Describe  agreements  among 
System  banks  and  the  Funding 
Corporation  affecting  a  bank's  ability  to 
incur  debt. 

(3)  Describe  agreements  among 
System  institutions  regarding  capital 
preservation,  loss  sharing,  or  any  other 
forms  of  financial  assistance. 

(e)  Description  of  capital.  (1)  Describe 
the  capitalization  of  the  System, 
including  capital  structure,  types  of 
stock  and  participation  certificates,  and 
voting  rights  of  holders  of  stock  and 
participation  certificates. 

(2)  Etescribe  the  statutory  requirement 
that  a  borrower  purchase  stock  as  a 
condition  of  obtaining  a  loan;  how  such 
stock  is  purchased,  transferred,  and 
retired;  and  how  earnings  are 
distributed. 

(3)  Describe  any  statutory  or  other 
authority  of  a  System  institution  to 
require  additional  capital  contributions 
from  stockholders. 

(4)  Describe  regulatory  minimum 
permanent  capital  standards  and  capital 
adequacy  requirements  for  banks  and 
associations.  State  the  number  of 


institutions,  if  any,  categorized  by  banks 
and  associations,  that  are  not  currently 
in  compliance  with  such  standards  and 
include  a  brief  discussion  of  the  reasons 
for  the  noncompliance. 

(5)  Describe  any  statutory  and 
regulatory  restrictions  on  retirement  of 
stock  and  distribution  of  earnings  by 
System  institutions.  State  the  number  of 
System  institutions,  if  any,  categorized 
by  banks  and  associations,  that  are 
currently  affected  by  such  restrictions 
and  provide  a  summary  of  the  causes  of 
such  prohibitions. 

(0  Selected  financial  data.  At  a 
minimum,  furnish  the  following 
combined  financial  data  of  the  System 
in  comparative  columnar  form  for  each 
of  the  last  5  fiscal  yeaxs. 

U)  Balance  sheet. 

(i)  Loans. 

(ii)  Allowance  for  losses. 

(iii)  Net  loans. 

(iv)  Cash  and  investments. 

(v)  Other  property  owned. 

(vi)  Total  assets. 

(vii)  FCS  debt  obligations  and  other 
bonds,  notes,  debentures,  and 
obligations,  presented  by  type,  with  a 
descriptive  title. 

(viii)  Total  liabilities. 

(ix)  Capital  stock  and  surplus. 

(2)  Statement  of  income. 
(i)  Net  interest  income, 
(ii)  Net  other  expenses. 

(iii)  Provision  for  loan  losses, 
(iv)  Extraordinary  items, 
(v)  Provision  for  income  taxes, 
(vi)  Net  income  (loss). 

(3)  Key  financial  ratios,  (i)  Return  on 
average  assets. 

(ii)  Return  on  average  capital- stock 
and  surplus. 

(iii)  Net  interest  income  as  a 
percentage  of  average  earning  assets. 

(iv)  Net  loan  chargeoffs  as  a 
percentage  of  average  loans. 

(v)  Allowance  for  loan  losses  as  a 
percentage  of  gross  loans  outstanding  at 
yearend. 

(vi)  Capital  stock  and  surplus  as  a 
percentage  of  total  assets  at  yearend. 

(vii)  Debt  to  capital  stock  and  surplus 
at  yearend. 

(g)  Discussion  and  analysis.  Fully 
discuss  any  material  aspects  of  financial 
condition,  changes  in  financial 
condition,  and  results  of  operations  of 
System  institutions,  on  a  combined 
basis,  for  the  comparative  years  required 
hy  paragraph  (g){6)(ii)  of  this  section  or 
such  other  time  periods  specified  in  the 
following  paragraphs^f  this  section. 
Identify  favorable  and  unfavorable 
trends,  and  significant  events  or 
uncertainties  necessary  to  understand 
the  financial  condition  and  results  of 
operations  of  the  System.  At  a 
minimum,  the  discussion  shall  include 
the  following: 


(1)  Loan  portfolio — (i)  Categorization. 
Describe  the  loan  portfolio  of  the 
System  by  major  loan  purpose  category, 
indicating  the  amount  and  approximate 
percentage  of  the  total  dollar  portfolio 
represented  by  each  major  category. 

(ii)  Risk  exposure.  (A)  Describe  and 
analyze  all  high-risk  assets,  including  an 
analysis  of  the  nature  and  extent  of 
significant  current  and  potential  credit 
risks  within  the  loan  portfoUo  and  of 
other  information  that  could  adversely 
affect  the  loan  portfolio  and  other 
property  owned. 

(B)  Provide  an  analysis  of  the 
allowance  for  loan  losses  that  includes 
the  ratios  of  the  allowance  for  loan 
losses  to  loans  (outstanding  at  yearend) 
and  net  chargeoffs  to  average  loans,  and 
a  discussion  of  the  adequacy  of  the 
allowance  for  loan  losses  to  absorb  the 
risk  inherent  in  the  loan  portfolio  and 
the  basis  for  such  determination. 

(iii)  Secondary  market  activities.  (A)  If 
material,  quantify  System  institutions' 
secondary  market  activities  and  the  risk 
involved  in  such  activities. 

(B)  If  material,  provide  an  analysis  of 
historical  loss  experience  and  the 
amount  provided  for  risk  of  loss 
associated  with  secondarj-  market 
activities. 

(2)  Results  of  operations,  (i)  Describe, 
on  a  comparative  basis,  changes  in  the 
major  components  of  net  interest 
income.  Include  a  discussion  of 
significant  factors  that  contributed  to 
the  changes  and  quantify  the  amount  of 

■  change(s)  due  to  an  increase  or  decrease 
in  volume  and  the  amount  due  to 
changes  in  interest  rates  earned  and 
paid,  based  on  averages  for  each  period. 

(ii)  Describe  any  unusual  or 
infrequent  events  or  transactions,  or  any 
significant  economic  changes  that 
materially  affected  reported  income  and, 
in  each  case,  indicate  the  extent  to 
which  income  was  so  affected. 

(iii)  Discuss  the  factors  underlying 
any  material  changes  in  the  return  on 
average  assets  and  return  on  average 
capital  stock  and  surplus. 

(iv)  Describe,  on  a  comparative  basis, 
the  major  components  of  operating 
expense  and  any  other  significant 
components  of  income  or  expense, 
indicating  the  reasons  for  any 
significant  increases  or  decreases. 

(v)  De.scribe  any  known  trends  or 
uncertainties  that  have  had,  or  that  are 
reasonably  expected  to  have,  a  material 
impact  on  net  interest  income  or  net 
income.  Disclose  any  known  events  that 
will  cause  a  material  change  in  the 
relationship  between  costs  and 
revenues. 

(vi)  Explain  the  changes  that  have 
taken  place,  by  major  components  on  a 
comparative  basis,  in  Insurance  Fund 
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assets  and  related  restricted  capital  and 
how  such  changes  affected  reported 
income. 

(3)  Funding  sources  and  liquidity— {i) 
Funding  souKes. 

(A)  Provide,  in  tabular  form,  the 
component  amounts  and  the  total 
amount  of  PCS  debt  obligations,  debt 
obligations  issued  by  banks 
individually,  and  Financial  Assistance 
Corporation  debt  obligations 
outstanding  at  yearend  for  each  of  the 
past  2  fiscal  years.  List  debt  obligations 
issued  by  System  institutions  separately 
by  type,  also  separating  insured 
obligations  from  uninsured  obligations. 
For  each  type  of  debt  obligation  listed, 
provide  the  following,  at  a  minimum, 
for  each  fiscal  year  listed: 

(1)  The  beginning  balance,  the  total 
amount  of  debt  issued,  the  total  amount 
of  debt  retired,  and  the  yearend  balance: 
and 

(2)  The  average  maturities  and  average 
interest  rates  on  debt  outstanding  at 
yearend.  and  the  average  maturities  and 
average  interest  rates  of  new  debt  issued 
during  the  year. 

(B)  Summarize  any  other  sources  of 
funds,  including  lines  of  credit  with 
commercial  lenders,  and  their  terms. 

(ii)  Liquidity.  (A)  Include  a  brief 
overview  of  any  FCA  regulations  or 
System  policies  with  regard  to  liquidity 
and  liquidity  reserves. 

(B)  Identify  any  known  trends, 
demands,  commitments,  events,  or 
uncertainties  that  will  result  in,  or  that 
are  reasonably  likely  to  result  in.  System 
liquidity  increasing  or  decreasing  in  any 
material  way.  If  a  material  liquidity 
deficiency  is  identified,  indicate  the 
course  of  action  that  has  been  taken  or 
is  proposed  to  be  taken  by  management 
of  affected  System  institutions  to 
remedy  the  deficiency. 

(iii)  Investment.  Provide  a  brief 
overview  of  the  System's  investment 
policies  and  objectives,  any  regulatory 
limitations  thereon,  and  the  contents  of 
the  System's  existing  investment 
portfolio. 

(iv)  Interest  rate  sensitivity.  (A) 
Provide  a  brief  over\'iew  of  the  System's 
asset  and  liability  management 
practices,  including  interest  rate  risk 
measurement  systems,  and  methods 
used  to  control  interest  rate  risk,  such  as 
the  use  of  investments,  derivatives,  and 
other  off-balance-sheet  transactions. 

(B)  Provide  an  analysis  of  the 
System's  exposure  to  interest  rate  risk 
and  its  abiUtv  to  control  such  risk. 

(4)  Capital  resources,  (i)  Describe  any 
material  commitments  to  purchase 
(apital  assets  and  the  anticipated 
sources  of  funding. 

(ii)  Describe  any  material  trends, 
favorable  or  unfavorable,  in  the 
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System's  capital  resources,  including 
any  material  changes  in  the  mix  of 
capital  and  debt,  the  relative  cost  of 
capital  resources,  and  any  off-balance- 
sheet  financing  arrangements. 

(iii)  Provide  a  general  discussion  of 
any  trends,  commitments,    . 
contingencies,  or  events  that  are 
reasonably  likely  to  have  a  material 
adverse  effect  on  System  institutions' 
ability  to  comply  with  regulatory  capital 
standards. 

C5)  Insurance  Fund,  (il  Describe  the 
purposes  for  which  expenditures  from 
the  Insurance  Fund  may  be  made  and 
the  statutory  requirements  for  making 
such  expenditures. 

(ii)  Provide  a  schedule  itemizing  the- 
amount  of  Insurance  Fund  assets  that 
have  been  specifically  identified  by  the 
FCSIC  for  payment  of  estimated 
obligations  of  the  FCSIC  and  the  amount 
of  Insurance  Fund  assets  for  which  no 
specific  use  has  been  identified  or 
designated  by  the  FCSIC.  Information 
provided  shall  be  as  of  the  end  of  the 
most  recent  fiscal  year. 

(iii)  Explain  how  FCSIC  expenditures 
or  designations  of  Insurance  Fund  assets 
for  payment  of  future  obligations  affect 
the  combined  assets  and  capital  of  the 
System,  and  quantify  the  effect,  if  any. 

(6)  Instructions  for  discussion  and 
analysis,  (i)  The  purpose  of  the 
di.scussion  and  analysis  (D&A)  shall  be 
to  provide  to  investors  and  other  users 
information  relevant  to  an  assessment  of 
the  combined  financial  condition  and 
results  of  operations  of  System 
institutions  as  determined  by  evaluating 
the  amounts  and  certainty  of  cashflows 
from  operations  and  from  outside 
sourt;es.  The  information  provided 
pursuant  to  this  section  need  only 
include  that  which  is  available  to 
System  institutions  and  which  does  not 
clearly  appear  in  the  combined  financial 
statements. 

(ii)  The  D&A  of  the  financial 
statements  and  other  statistical  data 
shall  be  presented  in  a  manner  designed 
to  enhance  a  reader's  understanding  of 
the  combined  financial  condition, 
results  of  operations,  cashflows,  and 
riianges  in  capital  of  System 
institutions.  Unless  otherwise  specified 
in  §  630.20(g).  the  discussion  shall  cover 
the  period  covered  by  the  financial 
statements  and  shall  use  year-to-year 
comparisons  or  any  other 
understandable  format.  Where  trend 
information  is  relevant,  reference  to  the 
5-year  selected  financial  data  required 
by  paragraph  (f)  of  this  .section  may  be 
necessary. 

(iii)  The  D&A  shall  focus  specifically 
on  material  events  and  uncertainties 
known  at  the  time  of-reporting  that 
would  cause  reported  financial 


information  not  to  be  necessarily 
indicative  of  future  operating  results  or 
of  future  financial  condition.  This 
should  include  descriptions  and 
amounts  of: 

(A)  Matters  that  would  have  an 
impact  on  future  operations  but  that 
have  not  had  an  impact  in  the  past;  and 

(B)  Matters  that  have  had  an  impact 
on  reported  operations  but  are  not 
expected  to  have  an  impact  on  future 
operations. 

(h)  Directors  and  management — (1) 
Board  of  directors.  Briefly  describe  the 
composition  of  boards  of  directors  of  the 
disclosure  entities.  List  the  name  of 
each  director  of  such  entities,  including 
the  director's  term  of  office  and 
principal  occupation  during  the  past  5 
years,  or  state  that  such  information  is 
available  upon  request  pursuant  to 
§  630.3(f). 

(2)  Management.  List  the  names  of 
chief  executive  officers  and  presidents 
of  disclosure  entities,  including  position 
title,  length  of  service  at  current 
position,  and  positions  held  during  the 
past  5  years. 

(i)  Compensation  of  directors  and 
senior  officers.  State  that  information  on 
the  compensation  of  directors  and 
senior  officers  of  System  banks  is 
contained  in  each  bank's  annual  report 
to  shareholders  and  that  the  annual 
report  of  each  bank  is  available  to 
investors  upon  request  pursuant  to  ' 
§  630.3(f). 

(j)  Related  party  transactions.  (1) 
Briefly  describe  how  System 
institutions,  in  the  ordinary  course  of 
business  and  subject  to  regulation  by  the 
FCA,  may  enter  into  loan  transactions 
with  related  parties,  including  their 
directors,  officers,  and  employees,  the 
immediate  family  members  (as  defined 
in  §  620.1(e)  of  this  chapter)  of  such 
persons,  and  any  organizations  with 
which  such  persons  and  their 
immediate  family  members  art; 
affiliated. 

(2)  On  a  comparative  basis  for  each  of 
the  fiscal  years  covered  by  the  balance 
sheets  state  the  aggregate  amount  of  the 
following; 

(i)  Loans  made  to  related  parties; 

(ii)  Loans  outstanding  at  yearend  to 
related  parties; 

(iii)  Loans  outstanding  at  yearend  to 
related  parties  that  are  made  on  more 
favorable  terms  than  those  prevailing  at 
the  time  for  comparable  transactions 
with  unrelated  borrowers;  and 

(iv)  Loans  outstanding  at  yearend  to 
related  parties  that  involve  more  than  a 
normal  risk  of  collectibility  (as  defined 
in  §620.1(i)  of  this  chapter). 

(k)  Relationship  with  independent 
public  accountant.  If  a  change  in  the 
accountant  who  has  previously 


examined  and  expressed  an  opinion  on 
the  Systemwide  combined  financial 
statements  has  taken  place  since  the  last 
annual  report  to  investors  or  if  a 
disagreement  with  an  accountant  has 
occurred  that  the  Funding  Corporation 
would  be  required  to  report  to  the  FCA 
under  part  621  of  this  chapter,  disclose 
the  information  required  by  §621.4(cJ 
and  (d)  of  this  chapter. 

(1)  Financial  statements.  Furnish 
Systemwide  combined  financial 
statements  and  related  footnotes 
prepared  in  accordance  with  GAAP,  and 
accompanied  by  supplemental 
information  prepared  in  accordance 
with  the  requirements  of  §  630.20(m). 
The  Systemwide  combined  financial 
statements  shall  provide  investors  and 
potential  investors  in  FCS  debt 
obligations  with  the  most  meaningful 
presentation  pertaining  to  the  financial 
condition  and  results  of  operations  of 
the  System.  The  Systemwide  combined 
financial  statement  and  accompanying 
supplemental  information  shall  be 
audited  in  accordance  with  generally 
accepted  auditing  standards  by  a 
qualified  public  accountant  (as  defined 
in  §621.2(i)  of  this  chapter).  The 
Systemwide  combined  financial 
statements  shall  include  the  following: 

(1)  A  balance  sheet  as  of  the  end  of 
each  of  the  2  most  recent  fiscal  years; 
and 

(2)  Statements  of  income,  statements 
of  changes  in  capital  stock  and  surplus 
(or,  if  apphcable,  statements  of  changes 
in  protected  borrower  capital  and 
capital  stock  and  surplus),  and  '  ' 
statements  of  cash  flows  for  each  of  the 

3  most  recent  fiscal  years. 

(m)  Supplemental  information. 
Furnish  supplemental  information 
regarding  the  components  of  the 
Systemwide  combined  financial 
statements  that  has  been  prepared  in 
accordance  with  the  requirements  of 
this  paragraph  and  any  additional 
guidance  or  instructions  provided  by 
the  FCA. 

(1)  At  a  minimum,  the  supplemental 
information  shall  include  the  following: 

(i)  Supplemental  balance  sheet 
information  as  of  the  end  of  the  most 
recent  fiscal  year;  and 

(ii)  Supplemental  income  statement 
information  for  the  most  recently 
completed  fiscal  year. 

(2)  At  a  minimum,  the  report  shall 
present  supplemental  information 
showing  combined  financial  data  for  the 
following  components  on  a  stand-alone 
basis: 

(i)  Banks; 
(ii)  Associations; 

(iii)  Financial  Assistance  Corporation; 
(iv)  Combined  financial  data  of  the 
System  without  the  Insurance  Fund; 


(v)  The  Insurance  Fund  and  related 
combination  entries;  and 

(vi)  Combined  financial  data  of  the 
System  with  the  Insurance  Fund. 

(3)  The  supplemental  information 
shall  be  presented  in  a  columnar  format 
and  include,  at  a  minimum,  the  selected 
financial  data  listed  in  the  schedules  in 
Appendix  A  of  this  part.  The  prescribed 
components  shall  be  designated  as 
column  headings  and  they  may  be 
abbreviated  in  the  schedules,  the 
financial  data  required  by 

§  630.20(m)(2)(i)  shall  include  the 
financial  data  required  to  be  submitted 
by  each  bank  pursuant  to  the 
requirement  of  §  630.4(c)(l)(i). 

(4)  The  supplemental  information 
may  be  presented  separately  or  in 
accompanying  notes  to  the  Systemwide 
combined  financial  statements  and  shall 
contain  additional  disclosures  sufficient 
to  explain  the  basis  of  the  presentation 
of  the  supplemental  information,  the 
components,  and  any  adjustments 
contained  therein  to  enable  readers  to 
understand  the  effect  of  each 
component  on  the  Systemwide 
combined  financial  statements. 

(n)  List  the  names  of  the  System  Audit 
Committee  members  in  the  report  to 
investors. 

(o)  Include  a  detailed  index  setting 
forth  the  major  disclosure  captions  of 
this  subpart  and  the  page  or  pages  on 
which  the  required  information  appears 
in  the  report. 

Subpart  C— Quarterly  Reports  to 
investors 

§  630.40    Contents  of  ttie  quarterly  report 
to  investors. 

(a)  General.  The  quarterly  report  to 
investors  shall  contain  the  information 
specified  in  this  section  along  with  any 
other  material  information  necessary  to 
make  the  required  disclosures,  in  light 
of  the  circiunstances  under  which  they 
are  made,  not  misleading.  The  quarterly 
report  must  be  presented  in  a  format 
that  is  easily  understandable  and  not 
misleading. 

(b)  Rules  for  condensation.  For 
purposes  of  this  subpart,  major  captions 
to  be  provided  in  interim  financial 
statements  are  the  same  as  those 
provided  in  the  financial  statements 
contained  in  the  annual  report  to 
investors,  except  that  the  financial 
statements  included  in  the  quarterly 
report  may  be  condensed  into  major 
captions  in  accordance  with  the  rules 
prescribed  under  this  paragraph. 

(1)  Interim  balance  sheets.  When  any 
major  balance  sheet  caption  is  less  than 
10  percent  of  total  assets  and  the 
amount  in  the  caption  has  not  increased 
or  decreased  by  more  than  25  percent 


since  the  end  of  the  preceding  fiscal 
year,  the  caption  may  be  combined  with 
others. 

(2)  Interim  statements  of  income. 
When  any  major  income  statement 
caption  is  less  than  15  percent  of 
average  net  income  for  the  3  most  recent 
fiscal  years  and  the  amount  in  the 
caption  has  not  increased  or  decreased 
by  more  than  20  percent  since  the 
corresponding  interim  period  of  the 
preceding  fiscal  year,  the  caption  may 
be  combined  with  others,  hi  calculating 
average  net  income,  loss  years  should  be 
excluded.  If  losses  were  incurred  in 
each  of  the  3  most  recent  fiscal  years, 
the  average  loss  shall  be  used  for 
purposes  of  this  test. 

(3)  The  interim  financial  information 
shall  include  disclosure  either  on  the 
face  of  the  financial  statements  or  in 
accompanying  footnotes  sufficient  to 
make  the  interim  information  presented 
not  misleading.  It  may  be  presumed  that 
users  of  the  interim  financial 
information  have  read  or  have  access  to 
the  audited  financial  statements  for  the 
preceding  fiscal  year,  and  the  adequacy 
of  additional  disclosure  needed  for  a  fair 
presentation  may  be  determined  in  that 
context.  Accordingly,  footnote 
disclosure  that  would  substantially 
duplicate  the  disclosure  contained  in 
the  most  recent  audited  financial 
statements  (such  as  a  statement  of 
significant  accounting  policies  and     * 
practices)  and  details  of  accounts  that 
have  not  changed  significantly  in 
amount  or  composition  since  the  end  of 
the  most  recently  completed  fiscal  year 
may  be  omitted. 

(4)  Interim  reports  shall  disclose 
events  that  have  occurred  subsequent  to 
the  end  of  the  most  recently  completed 
fiscal  year  that  have  a  material  impact 
on  the  System.  Disclosures  should 
encompass,  for  example,  significant 
changes  since  the  end  of  the  most 
recently  completed  fiscal  year  in  such 
items  as  accounting  principles  and 
practices,  estimates  used  in  the 
preparation  of  financial  statements, 
status  of  long-term  contracts, 
capitalization,  significant  new 
indebtedness  or  modification  of  existing 
financing  agreements,  financial 
assistance  received,  significant  business 
combinations  and  liquidations  of 
System  institutions,  and  terminations  of 
System  institution  status. 
Notwithstanding  the  provisions  of  this 
paragraph,  where  material  contingencies 
exist,  disclosure  of  such  matters  shall  be 
provided  even  though  a  significant 
change  since  yearend  may  not  have 
occurred. 

(5)  In  addition  to  meeting  the 
reporting  requirements  specified  by 
existing  accounting  pronouncements  for 
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accounting  changes,  state  tiie  date  of 
any  material  accounting  ciiange  and  the 
reasons  for  making  it. 

(6)  Any  material  prior  period 
adjustment  made  during  any  period 
covered  by  the  interim  financial 
statements  shall  be  disclosed,  together 
with  its  effect  upon  net  income  and 
upon  the  balance  of  surplus  for  any 
prior  period  included.  If  results  of 
operations  for  any  period  presented 
have  been  adjusted  retroactively  by  such 
an  item  subsequent  to  the  initial 
reporting  of  such  period,  similar 
disclosure  of  the  effect  of  the  change 
shall  be  made. 

(7)  Interim  financial  statements 
furnished  shall  reflect  all  adjustments 
that  are  necessary  to  a  fair  statement  of 
the  results  for  the  interim  periods 
presented.  A  statement  to  that  effect 
shall  be  included.  Furnish  any  material 
information  necessary  to  make  the 
information  called  for  not  misleading, 
such  as  a  statement  that  the  results  for 
interim  periods  are  not  necessarily 
indicative  of  results  to  be  expected  for 
the  year. 

(8)  If  any  amount  that  would 
otherwise  be  required  to  be  shown  by 
this  section  with  respect  to  any  item  is 
not  material,  it  need  not  be  separately 
shown.  The  combination  of  insignificant 
items  is  permitted. 

(c)  Discussion  and  analysis  of  interim 
financial  condition  and  results  of 
operations.  Discuss  any  material 
changes  to  the  information  disclosed  to 
investors  pursuant  to  §  630.20(g)  that 
have  occurred  during  the  periods 
specified  in  paragraphs  (d)(1)  and  (d)(2) 
of  this  section.  Provide  any  additional 
information  needed  to  enable  the  reader 
to  assess  material  changes  in  financial 
condition  and  results  of  operations 
between  the  periods  specified  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section. 


(1)  Material  changes  in  financial 
condition.  Discuss  any  material  changes 
in  financial  condition  from  the  end  of 
the  preceding  fiscal  year  to  the  date  of 
the  most  recent  interim  balance  sheet 
provided. 

(2)  Material  changes  in  results  of 
operations.  Discuss  any  material 
changes  in  the  combined  results  of 
operations  of  the  System  with  respect  to 
the  most  recent  fiscal  year-to-date 
period  for  which  an  income  statement  is 
provided  and  the  corresponding  year-to- 
date  period  of  the  preceding  fiscal  year. 
Such  discussion  shall  also  cover 
material  changes  with  respect  to  the 
most  recent  fiscal  quarter  and  the 
corresponding  fiscal  quarter  in  the 
preceding  fiscal  year. 

(d)  Financial  statements.  Interim 
combined  financial  statements  shall  be 
provided  in  the  quarterly  report  to 
investors  as  set  forth  in  paragraphs 
(d)(1)  through  (4): 

(1)  An  interim  balance  sheet  as  of  the 
end  of  the  most  recent  fiscal  quarter  and 
a  balance  sheet  as  of  the  end  of  the 
preceding  fiscal  year. 

(2)  Interim  statements  of  income  for 
the  most  recent  fiscal  quarter,  for  the 
period  between  the  end  of  the  preceding 
fiscal  year  and  the  end  of  the  most 
recent  fiscal  quarter,  and  for  the 
comparable  periods  for  the  previous 
fiscal  year. 

(3)  Interim  statements  of  changes  in 
capital  stock  and  surphis  (or.  if 
applicable,  interim  statements  of 
changes  in  protected  borrower  capital 
and  capital  stock  and  surplus)  for  the 
period  between  the  end  of  the  preceding 
fiscal  year  and  the  end  of  the  most 
recent  fiscal  quarter,  and  for  the 
comparable  period  for  the  preceding 
fiscal  year. 

(4)  Interim  statements  of  cash  fiows 
for  the  period  between  the  end  of  the 
preceding  fi.scal  year  and  the  end  of  the 


most  recent  fiscal  quarter,  and  for  the 
comparable  i>eriod  for  the  preceding 
fiscal  year. 

(e)  Supplemental  information.  The 
interim  report  shall  present 
supplemental  information  in  accordance 
with  the  requirements  of  §  630.20(m)(2). 
(m)(3).  and  (m)(4).  as  well  as  other 
requirements  and  instructions  of  the 
FCA,  and  shall  include,  at  a  minimum, 
the  following: 

(1)  Supplemental  balance  sheet 
information  as  of  the  end  of  the  most 
recent  quarter;  and 

(2)  Supplemental  income  statement 
information  for  the  period  between  the 
end  of  the  preceding  fiscal  year  and  the 
end  of  the  most  recent  fiscal  quarter. 

(f)  Review  by  independent  public 
accountant.  Unless  otherwise  ordered 
by  the  FCA  as  a  result  of  a  supervisory 
action,  the  interim  financial  stateiiiants 
and  supplemental  information  need  not 
be  audited  or  reviewed  by  an 
independent  public  accountant  prior  to 
filing.  If.  however,  a  review  of  the  report 
is  made  in  accordance  with  the 
established  professional  standards  and 
procedures  for  such  a  review,  a 
statement  that  the  independent 
accountant  has  performed  such  a  review 
may  be  included.  If  such  a  statement  is 
made,  the  report  of  the  independent 
accountant  on  such  review  shall 
accompany  the  interim  financial 
information. 

Appendix  A  to  Part  630 — Supplemental 
Information  Disclosure  Guidelines 

Supplumontdl  information  required  by 
§§ 630.201m)  and  630.40(e)  shall  contain,  at 
a  minimum,  the  current  year  financial  data 
for  the  components  listed  in  the  followinf; 
tables  and  be  presented  in  the  columnar 
format  illustrated  in  the  following  tables: 
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Dated:  Septemberl.  1994. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administmtion  Board. 
(FR  Doc.  94-22221  Filed  9-9-94:  8:45  am) 

B4LUNG  CODE  670S-01-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  94-AEA-06] 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Baltimore,  MD 

AGENCY;  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  area  at  Baltimore.  Martin 
State  Airport,  MD  by  amending  this 
area's  effective  hours  to  coincide  with 
the  associated  control  tower  hours  of 
operation.  This  action  also  establishes 
Class  E  airspace  in  this  area  when  the 
associated  control  tower  is  closed.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  the  air  traffic  control  tower  is 
required  and  to  provide  adequate  Class 
E  airspace  for  instrument  approach 
procedures  when  the  control  tower  is 
closed. 
DATES: 

Effective  Date:  0901  U.T.C.  December 
8. 1994. 

Comwent  Date:  Comments  must  be 
received  on  or  before  September  22, 
1994. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager.  Air  Traffic 
Division.  AEA-500,  Airspace  Docket 
Number  94-AEA-06.  F.A.A.  Eastern 
Region.  Fitzgerald  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica.  New  York  11430.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATIOW  CONTACT: 
Mr.  Frank  Jordan,  Airspace  Specialist, 
System  Management  Branch,  AEA-530. 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica,  New 
York  11430;  telephone:  (718)  553-0857. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  All  comments  should  be 


submitted,  in  triplicate,  to  Mr.  Frank 
Jordan  at  the  address  specified  above. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  specified  above.  This  rule 
will  become  effective  on  the  date 
specified  in  the  "DATES"  section. 
However,  after  the  review  of  any 
comments,  and  if  the  FAA  finds  that 
further  changes  are  appropriate,  it  will 
initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
area  at  Baltimore,  Martin  State  Airport, 
MD,  by  amending  this  area's  effective 
hours  to  coincide  with  the  associated 
control  tower's  hours  of  operation.  This 
action  also  establishes  Class  E  airspace 
in  this  area  when  the  associated  control 
tower  is  closed.  Prior  to  Airspace 
Reclassification,  an  airport  traffic  area 
(ATA)  and  a  control  zone  (CZ)  existed 
at  this  airport.  However,  Airspace 
Reclassification,  effective  September  16, 

1993,  discontinued  the  use  of  the  term 
"airport  traffic  area"  and  "control 
zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower. 
The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  airspace 
designation  makes  it  necessary  to 
modify  the  effective  hours  of  the  Class 
D  airspace  to  coincide  with  the  control 
tower's  hours  of  operation.  This  action 
also  establishes  Class  E  airspace  during 
the  hours  the  control  tower  is  closed. 
The  intended  effect  of  this  action  is  to 
clarify  when  two-way  radio 
communication  with  the  air  traffic 
control  tower  is  required  and  to  provide 
adequate  Class  E  airspace  for  instrument 
approach  procedures  when  this  control 
tower  is  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000  and  6002,  respectively, 
of  FAA  Order  7400.9B  dated  July  18, 

1994,  and  effective  September  16, 1994, 


which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order.  Under  the  circumstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  modify  this 
Class  D  and  establish  this  Class  E 
airspace  area  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  these  areas.  Therefore.  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoHcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510:  Executive  Order  10854.  24  FR  9565.  3 
CFR.  1959-1963  Corap.,  p.  389;  49  U.S.C. 
106(g);  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points,  dated 
July  18. 1994,  and  effective  September  16, 
1994.  is  amended  as  foilows: 

Paiagrapb  5000 — General 

*         *         *         •         * 

AEA  MD  D  Baltimore.  Martin  Stale  Airport. 
MD  (Revised] 

Martin  State  Airport.  Baltimore.  MD 


(lat.  39°19'32"N.,  long.  76°24'50"VV.) 
Baltimore  VORTAC 

(lat.  39*'10'15"N.,  long.  76''39'41"W.j 
Martin  NDB 

(lat.  39''17'59"N.Jong.  76°22'49"W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.3-mile  radius  of  the  Martin  State 
Airport  and  within  4.4  miles  each  side  of  a 
14.7-mile  radius  arc  of  the  Baltimore 
VORTAC  extending  clockwise  from  the 
Baltimore  VORTAC  030°  radial  to  the 
VORTAC  046°  radial,  excluding  that  airspace 
within  the  Washington  Tri-Area.  DC  Class  B 
airspace  and  Restricted  Areas  R-4001A  and 
R^OOIB  when  they  are  in  effect.  This  Class 
D  airspace  area  is  effective  during  the 
speci6c  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Purugrapb  6002-rClass  E  airspace  areas 
designated  as  a  surface  area  for  an  airpnrt 


AEA  MD  E2  Bahimore.  Martin  State  Airport. 
MD  (New] 

Martin  State  Airport, Baltimore,  MD 

(lat.  39^19'32"N  ,  long.  76°24',S0"W.) 
Baltimore  VORTAC 

(lat.  39°10']5"N.,  long.  76°39'41"VV.) 
Martin  NDB 
(lat.  39°17'59"N.,  long.  76°22'49"\V.) 
Within  a  4.3-raile  radius  of  the  Martin 
State  Airport  and  within  4.4  miles  each  side 
of  a  14.7-mile  radius  arc  of  the  Baltimore 
VORTAC  extending  clockwise  from  the 
Baltimore  VORTAC  030°  radial  to  the 
VORTAC  046°  radial,  excluding  that  airspace 
within  the  Washington  Tri-Area.  DC  Class  B 
airspace  and  Restricted  Areas  R-4001A  and 
R-4001B  when  they  are  in  effwt.  This  Class 
E  airspace  area  is  effective  during  the  specific 
ilates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


Paragraph  6004— Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area 


\EA  MD  E4  Baltimore.  Martin  Stale  Airport. 
MD  [Revised] 

Martin  State  Airport,  Baltimore,  MD 

(lat.  39°19'32"N..  long.  76°24'50 "W.) 
Martin  NDB 
(lat.  39°17'59"N..  long.  76°22"49"VV.) 
That  airspace  extending  upward  from  the 
surface  within  2.7  miles  each  side  of  a  129° 
tearing  from  the  Martin  NDB  extending  from 
the  4.3-mile  radius  of  the  Martin  State 
Airport  area  to  7.4  miles  southeast  of  the 
Martin  NDB.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Issued  in  Jamaica.  New  York,  on  August 
16, 1994. 

John  S.  Walker, 

Manager.  Air  Traffic  Division. 

IFR  Doc.  94-21978  Filed  9-9-94;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AEA-051 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Wilmington,  DE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  reque.sl  for 

comments. 


JMI 


summary:  This  action  modifies  the  Class 
D  airspace  area  at  Wilmington,  DE  by 
amending  this  area's  effective  hours  to 
coincide  with  the  associated  control 
tower  hours  of  operation.  This  action 
also  establishes  Class  E  airspace  in  this 
area  when  the  associated  control  tower 
is  closed.  The  intended  effect  of  this 
action  is  to  clarify  when  two-way  radio 
communication  with  the  air  traffic 
control  tower  is  required  and  to  provide 
adequate  Class  E  airspace  for  instrument 
approach  procedures  when  the  control 
tower  is  closed. 
DATES: 

Effective  Date:  0901  U.T.C.  December 
8,  1994. 

Comment  Date:  Comments  must  be 
received  on  or  before  September  22, 
1994. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  Air  Traffic 
Division,  AEA-500,  Airspace  Docket 
Number  94-AEA-05.  F.A.A.  Eastern 
Region,  Fitzgerald  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  Jordan,  Airspace  Specialist, 
Sy.stem  Management  Branch,  AEA-530. 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430:  telephone:  (718)  553-0857. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  All  comments  should  be 
submitted,  in  triplicate,  to  Mr.  Frank 
Jordan  at  the  address  specified  above. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 


at  the  address  specified  above.  This  rule 
will  become  effective  on  the  date 
specified  in  the  "DATES"  .section. 
Ifowever,  after  the  review  of  any 
comments,  and  if  the  FAA  finds  that 
further  changes  are  appropriate,  it  will 
initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energ\- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment.to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
area  at  Wilmington,  DE,  by  amending 
this  area's  effective  hours  to  coincide 
with  the  associated  control  towers 
hours  of  operation.  This  action  also 
establishes  Class  E  airspace  at  these 
areas  when  the  associated  control  towi-r 
is  closed.  Prior  to  Airspace 
Reclassification,  an  airport  traffic  area 
(ATA)  and  a  control  zone  (CZ)  existed 
at  this  airport.  However,  Airspace 
Reclassification,  effective  September  16. 
1993.  discontinued  the  use  of  the  term 
"airport  traffic  area"  and  "control 
zone,'  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
fprmer  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tovvi-r. 
The  consolidation  of  the  ATA  and  c;z 
into  a  single  Class  D  airspace 
designation  makes  it  necessary  to 
modify  the  effective  hours  of  the  CLiss 
D  airspace  to  coincide  with  the  control 
tower's  hours  of  operation.  This  ai.iion 
also  establishes  Class  E  airspace  durinji 
the  hours  the  control  tower  is  closed. 
The  intended  effect  of  this  action  is  to 
clarify  when  two-way  radio 
communication  with  the  air  traffic; 
control  tower  is  required  and  to  provide 
adequate  Class  E  airspace  for  in.stniment 
approach  procedures  when  these 
control  towers  are  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  8.3.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000  and  6002.  respectively, 
of  FAA  Order  7400.9B  dated  July  18. 
1994.  and  effective  September  16.  1994. 
ivhich  is  incorporated  bv  reference  in  14 
CFR  71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
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Order.  Under  the  circumstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  modify  this 
Class  D  and  establish  this  Gass  E 
airspace  area  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  these  areas.  Therefore.  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.-Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1334(a). 
1510;  Executive  Order  10854.  24  FR  9565.  3 
CFR.  195ft-1963  Comp..  p.  389;  49  IJ.S.C. 
106(g):  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  referenc-e  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Pimigmph  5000 — General 

AEA  DE  O  Wilmington.  DE  (Revised) 

New  Castle  County  Airport.  Wilmington.  DE 
(lat.  39''40'43"N..  long.  75''36'24"  VV.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2.600  feet  MSL 
within  a  4.2-mile  radius  of  the  New  Castle 
County  Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  tiv  a  Notice  to 


JMI 


Airmen.  The  effective  date  and  time  will 
thereafter  he  continuously  published  in  the 
Airport/Facility  Directory. 


Paragmph  6002 — Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


AEA  DE  E2  Wibnington,  DE  [Nfew] 

New  Castle  County  Airport,  Wilmington,  DE 
(lat.  39°40'43"  N..  long.  75»36'24"  W.) 
Within  a  4.2-mile  radius  of  the  New  Castle 
County  Airport.  This  Class  E  airsftace  area  is 
effective  during  the  specific  dales  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  Jamaica,  New  York,  on  August 
16.1994. 
John  S.  Walker, 
A/a  nager,  A  ir  Traffic  Division. 
IFR  Doc.  94-21977  Filed  9-9-94;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-7] 

Estat}<ishment  of  Class  D  and  E 
Airspace;  Kenosha,  Wl;  Revocation  of 
Class  E  Airspace;  Kenosha,  Wl; 
Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  airspace  designation  of  the 
Kenosha,  Wisconsin.  Class  E  airspace 
published  in  a  final  rule  on  August  3. 
1994  (59  FR  39435).  Airspace  Docket 
Number  94-AGL-7. 

ERFECTIVE  DATE:  0901  UTC.  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  L.  Griffith.  Air  Traffic  Division, 
System  Management  Branch,  AGL-530. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Flaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  94-18828. 
Airspace  Docket  93-AGL-7.  published 
August  3, 1994  (59  FR  39435),  revoked 
the  description  of  the  Kenosha, 
Wisconsin  Class  E  airspace.  The  Class 
E5  airspace  was  revoked  in  error.  This 
action  corrects  the  error  by  deleting  the 
reference  to  remove  the  Class  F  airspace. 
This  change  does  not  effect  the 
description  of  the  Kenosha.  Wl  Class  D 
and  E4  airspace. 


Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
designation  for  the  Kenosha.  Wisconsin. 
Class  E  airspace,  as  published  in  the 
Federal  Register  on  August  3,  1994  (59 
FR  39435)  (Federal  Register  Document 
94-18828),  is  corrected  on  page  39436. 
middle  column,  in  the  amendment  to 
the  incorporation  by  reference  14  CFR 
71.1  as  follows:- 

§71.1    [Corrected] 

Paragraph  BOOS  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  Wl  E5  Kenosha.  Wl    [Corrected] 

Kenosha  Municipal  Airport.  Wl 
(Lat.  42°35'43  "  N..  long  87''55'39  "  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Kenosha  Municipal  Airport,  excluding  that 
airspace  within  the  Chicago.  IL.  and 
Milwaukee.  Wl,  Class  E  ai.rspace  areas. 
***** 

Issued  in  Des  Plaines.  Illinois  on  August 
29. 1994. 

lames  Washington, 
Acting  Manager,  Air  Traffic  Division. 
jFR  DtK.  94-22360  Filed  9-9-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  4.  24, 122, 123,  and  134 
[T.D.  94-74] 
RIN  1515-AB30 

Pay  Reform  for  Customs  Inspectional 
Services 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  adopting  final 
rules  to  implement,  in  part,  those 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  199  J  that  provide 
for  overtirtie  and  premium  pay  for 
Customs  Officers  performing 
inspectional  services.  This  document 
addresses  the  public  comments 
submitted  in  response  to  the  interim 
regulations  which  initially  implemented 
the  pay  reform  provisions,  and  makes 
certain  changes  to  those  interim 
regulations  in  response  to  the  public 
comments  and  in  order  to  add  clarity 
and  improve  the  readability  of  the  final 
regulations. 
EFFECTIVE  DATE:  October  12.  1994,  j 


FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Cummings,  Office  of  Workforce 
Effectiveness  and  Development  (202) 
927-1391, 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  10,  1993,  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (Pub. 
L.  103-66. 107  Stat.  312)  (the  1993  Act) 
was  signed  into  law.  Part  II  of 
Subchapter  D  of  Title  Xm  of  the  1993 
Act  (107  Stat.  668}— popularly  referred 
to  as  the  Customs  Officer  Pay  Reform 
Amendments  (COPRA) — amended 
section  5  of  the  Act  of  February  13, 1911 
(19  U.S.C.  261  and  267)  to  reform  the 
overtime — and  establish  a  premium — 
pay  system  by  which  Customs  Officers 
who  perform  inspectional  services 
would  be  compensated.  In  general, 
while  the  COPRA  retained  the  basic 
double-time  compensation  rate  for 
overtime  services,  its  three  sections 
(sections  13811-13813)  made  certain 
changes  concerning  how  and  when  such 
Customs  Officers  would  be 
compensated. 

Section  13811  (codified,  in  part,  at  19 
U.S.C.  267)  amended  19  U.S.C.  261,  267, 
and  1450  (and  repealed  19  U.S.C.  1451a) 
to  create  a  new  and  exclusive  overtime 
compensation  and  premium  pay 
schedule  for  Customs  Officers 
performing  inspectional  services,  and 
required  the  Secretary  of  the  Treasury  to 
promulgate  regulations  to  prevent 
certain  abuses  that  developed  under  the 
old  pay  system.  Section  13812  amended 
5  U.S.C.  8331(3)  to  provide  additional 
benefits  for  Customs  Officers;  it  allows 
overtime  com[)ensation  to  be  included 
in  the  calculation  of  Federal  retirement 
annuities,  up  to  an  amoimt  equal  to  50 
percent  of  the  applicable  statutory  pay 
limitation,  and  authorizes  the  payment 
of  cash  awards  to  Customs  Officers  for 
foreign  language  proficiency.  Section 
13813  amended  19  U.S.C  13031(f)(3)  to 
make  certain  adjustments  concerning 
reimbursements  from  the  Customs  User 
Fee  Account. 

On  December  28,  1993,  Customs 
published  as  T.D.  94-2  interim 
regulations  in  the  Federal  Register  (58 
FR  68520)  to  implement  the  provisions 
of  section  13811  of  the  1993  Act.  (The 
provisions  of  sections  13812  and  13813 
of  the  1993  Act  were  not  dealt  with  in 
that  document:  the  regulations 
implementing  those  aspects  of  the  pay 
reform  provisions  will  be  issued  by  the 
Office  of  Personnel  Management  and 
Customs  at  a  later  date.)  The  interim 
regulations  amended  and  revised  certain 
sections  in  parts  4,  24. 122. 123,  and  134 
of  the  Customs  Regulations  (19  CFR 
parts  4,  24. 122. 123.  and  134)  and 


solicited  comments  concerning  these 
changes. 

Three  parties  submitted  comments 
regarding  one  or  more  aspects  of  the 
interim  regulations.  The  comments 
received,  and  Customs  responses  to 
them,  are  set  forth  below. 

Discussion  of  Comments 

The  comments  received  raised,  in 
part,  six  areas  of  concern  that  will  be 
responded  to  in  this  document: 

(1)  Customs  interpretation  of  the 
exclusivity  clause  (19  U.S.C.  267(c)(2)) 
regarding  when  and  how  shift 
differential  allowances  would  be  paid 
(19  CFR  24.16(a)); 

(2)  whether  the  definition  of 
"regularly-scheduled  administrative 
workweek"  precluded  considerations  of 
other,  alternative  work  schedules  (19 
CFR24.16(b)(16))r 

(3)  the  propriety  of  defining  "work 
assignment  priorities"  in  agency 
regulations  (19  CFR  24.16(d)); 

(4)  the  inclusion  of  workers 
compensation  benefits  in  the  Usting  of 
categories  for  which  Customs  Officers 
may  receive  pay  for  work  not  performed 
(19  CFR  24.16(e)(2)(ii)); 

(5)  the  payment  of  commute 
compensation  when  the  overtime 
assignment  begins  16  hours  or  more 
after  the  last  regularly  scheduled 
assignment  (19  CFR  24.16(f)(2)(v)),  and; 

(6)  the  exclusion  of  workers 
compensation  benefits  from  any 
applicable  pay  cap  calculations  (19  CFR 
24.16(h)). 

Certain  other  issues  raised  by  the 
National  Treasury  Employees  Union 
(NTEU,  one  of  the  parties  submitting 
comments)  are  the  subject  of  pending 
litigation  beforethe  United  States 
District  Court  for  the  District  of 
Columbia  (Civil  Action  No.  94-0163, 
filed  January  31,  1994).  As  it  would  be 
inappropriate  for  Customs  to  discuss 
those  issues  at  this  time,  those 
comments  are  not  addressed  in  this 
document.  We  now  address  the 
identified  areas  of  concern  in  turn. 

24. 1 6fa) — Interpretation  of  exclusivity 
clause 

Comment:  Although  the  1993  Act 
prohibits  employees  who  are  paid 
overtime  under  subsection  (a)  of  the 
statute  or  premium  pay  under 
subsection  (b)  of  the  statute  from 
receiving"*  *  "pay  or  other 
compensation  for  that  work  under  any 
other  provision  of  law"  (emphasis  in 
original),  the  exclusivity  clause 
contained  in  the  1993  Act  does  not 
divest  employees  of  their  right  to 
receive  payment  under  other  applicable 
pay  statutes  for  woric  performed  during 
periods  for  which  no  1993  Act 


payments  are  received.  For  example,  an 
employee  may  be  assigned  to  a  night 
shift  for  which  no  night  work 
differential  is  payable  under  the  1993 
Act  (11:00  a.m.  to  7:00  p.m.).  That 
employee  should  still  be  paid  night  shift 
differential  from  6:00  p.m.  to  7:00  p.m. 
under  the  Federal  Employees  Pay  Act 
(FEPA)  or  other  applicable  law.  The 
interim  regulations  should  be  modified 
to  reflect  this  entitlement. 

Customs  Response:  Customs 
disagrees.  With  enactment  of  the 
COPRA  in  the  1993  Act,  Congress 
created  a  total  pay  and  compensation 
system  unique  to  the  inspectional  duties 
performed  by  Customs  Officers.  The 
establishment  of  this  new  system 
effectively  removed  those  officers  from 
coverage  under  any  other  statute  for  pay 
and  compensation  purposes. 
Accordingly,  no  change  to  §  24.16(a)  is 
made. 

When  the  COPRA  were  promulgated, 
Congress  reasoned  that  its  purpose  in 
requiring  Customs  Officers  to  work  40 
hours  in  a  week  or  8  hours  in  a  day, 
without  regard  to  the  hour  of  the  day  or 
the  day  of  the  week,  before  they  qualify 
for  overtime  pay.  was  to  encourage 
Customs  to  adjust  its  inspectional 
resources  to  meet  actual  trade  patterns, 
rather  than  forcing  the  trade  community 
to  adjust  to  a  predetermined  Customs 
workday.  Also,  Congress  wanted 
Customs  to  measure  workload  and  trade 
patterns  at  each  of  its  ports  and  then 
adjust  work  schedules  to  meet  that 
demand  while  using  as  little  overtime  as 
possible.  See.  "Report  of  the  Committee 
on  the  Budget  House  of  Representatives 
on  Omnibus  Budget  Reconciliation  Act 
of  1993".  Report  103-111  (May  25. 
1993),  p.  573.  Since  section  267(c)(2) 
clearly  provides  that  a  Customs  Officer 
who  receives  overtime  pay  under 
subsection  (a)  (19  U.S.C.  267(a))  or 
premium  pay  under  subsection  (b)  (19 
U.S.C.  267(b))  for  time  worked  may  not 
receive  pay  or  other  compensation  for 
that.work  under  any  other  provision  of 
law,  it  is  axiomatic  that  Congress' 
explanation  in  the  context  of  overtime 
pay  is  equally  applicable  to  the  payment 
of  premium  pay  differentials,  i.e.,  night 
shift  pay.  And.  as  no  allowance  for  night 
work  differential  premium  pay  is 
authorized  under  the  Customs  Officer 
Pay  Reform  provisions  where  less  than 
a  majority  of  night  work  hours  is 
worked  during  the  specified  time 
periods  (19  U.S.C.  267(b)(l)-(3),  19  CFR 
24.16^g)(3)(i)-(iii)),  it  is  clear  that  the 
1993  Act  does  divest  Customs  Officers— 
but  not  other  Customs  employees — of 
their  right  to  receive  payment  under 
other  applicable  jjay  statutes  for  work 
performed.  Any  other  interpretation  of 
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section  267(c)(2)  would  render  the 
express  limitation  meaningless. 

In  the  scenario  presented  in  the 
t:ommenter's  example,  the  payment  of 
night  differential  premium  pay  is  not 
authorized  because  the  Customs  Officer, 
as  defined  at  19  U.S.C.  267(e)(1)  and 
subject  to  the  overtime  and  premium 
pay  provisions  of  19  U.S.C.  267.  does 
not  work  a  majority  of  hours  between 
any  of  the  three  time  frames  established 
by  Congress  for  payment  of  such 
premium  pav.  See.  19  U.S.C. 
267{b)(l)(A)'through  (C).  Although  the 
Cu.stoms  Officer  is  officially  assigned  to 
work  an  8-hour  shift  which  goes  past 
the.  heretofore,  traditional  working  day 
of  6:00  p.m.,  no  night  work  differential 
is  authorized  under  the  exclusivity  of 
pay  provision  under  the  COPRA  (19 
U.S.C.  267(c)(2));  the  terms  of  the 
exclusivity  provision  expressly  preclude 
dual  pay/compensation  entitlement 
considerations  under  other  Federal  pa> 
statutes. 

24.  t6(h)ll6^Definition  of  "Regularly- 
scheduled  administrative  workweek" 

Cnmwent:  Regarding  the  definition  of 
'regularly-scheduled  administrative 
workweek",  the  following  sentence 
should  be  added.  "This  section  is  not 
meant  to  prohibit  consideration  of 
alternative  work  schedules  at  a  local 
level"  to  reflect  the  provisions  of  5  Cf"R 
610.121  and  Article  21,  Section  3A  of 
the  National  Agreement  between 
Custom-s  and  the  National  Treasury 
Employees  Union  (NTEU). 

Customs  Response:  The  pay  refornj 
provisions  of  the  1993  Act  do  not  affect 
or  otherwise  address  the  question  of 
alternate  work  schedules  (AVVS).  which 
has  a  separate  statutory  basis.  See.  5 
U.S.C.  6120  et  seq.  We  believe  that  the 
addition  of  the  requested  sentence  is 
imnetessar>'.  Accordingly,  no  change  to 
«»24.l6(b)(16)ismade. 

24.16(dl — "Work  assignment  priorities"/ 
(annuity  integrity) 

Comment:  The  NTEU  objects  to  thv; 
inclusion  of  work  assignment  priorities 
provisions  in  the  regulations 
(§  24.16(d)).  as  these  issues  are 
negotiable  under  the  terms  of  the  Cr\il 
Service  Reform  Act.  Especially 
objetitionable  is  the  inclusion  of  the 
overtime  earnings  "band"  in 
§  24.16(d)(2). 

Response:  Customs  agrees  that  the 
inclusion  of  the  equalization  provision 
in  the  work  assignment  priorities  may 
be  overbroad  as  wTitten  and  could  be 
subject  to  negotiations  under  the  terms 
of  tbe  Civil  Service  Reform  Act; 
however.  Customs  believes  that  the 
other  two  principles  (alignment  and 
least  cost)  are  properly  contained  in  tbe 


regulations,  as  they  are  in  accordance 
with  the  provisions  of  19  U.S.C. 
267(d)(1),  which  require  the  Secretary  of 
the  Treasury  to  promulgate  such 
regulations  as  will  prevent  the  abuse  of 
callback  work  assignments  and 
commuting  time  compensation. 
Accordingly.  §  24.16(d)  is  revised  by 
deleting  the  equalization  principle  and 
replacing  it  with  a  more  restricted 
"annuity  integrity"  principle  that  is 
more  in  accordance  with  the  provisions 
of  19  U.S.C.  267(d)(2),  which  requires 
the  Secretary  to  promulgate  such 
regulations  as  will  prevent  the 
disproportionately  more  frequent 
assignment  of  overtime  work  to  Cu.stoms 
Officers  who  are  near  to  their 
retirement. 

Annuity  integrity  is  based  on  the 
average  yearly  amount  of  overtime 
Customs  Officers  worked  during  their 
career  with  Customs.  Under  annuity 
integrity  the  amount  of  overtime  that 
can  be  worked  by  a  Customs  Officer 
who  is  within  3  years  of  his/her 
statutory  retirement  eligibility,  see.  5 
U.S.C.  chapters  83  or  84,  is  limited  to 
the  average  yearly  number  of  overtime 
hours  the  Customs  Officer  worked 
during  his/her  career  with  the  Customs 
Service.  If  the  dollar  value  of  the 
average  yearly  number  of  overtime 
hours  worked  by  such  Customs  Officer 
exceeds  50  percent  of  the  applicable 
statutory  pay  cap.  then  no  overtime 
earning  limitation  based  on  this  annuity 
integrity  provision  would  apply. 
Waivers  concerning  this  annuity 
integrity  limitation  may  be  granted  by 
the  Commissioner  of  Customs  or  the 
Commissioner's  designee  in  individual 
cases  in  order  to  prevent  excessive  costs 
or  to  meet  emergency  requirements  of 
Customs.  Customs  believes  that  this 
principle  of  annuity  integrity  is  in 
accordance  with  the  provisions  of  19 
U.S.C.  267(d)(2)  and,  as  such,  properly 
belongs  in  the  regulations. 

24.1fi(el(2)(ii) — Including  workers 
compensation  benefits  in  list  of 
payment  categories  for  work  not 
performed 

Comment:  The  NTEU  requests  tlie 
inclusion  of  workers  compensation 
benefits  to  the  listing  of  categories  for 
which  Customs  Officers  may  receive 
payment  for  work  that  is  not  performed. 

Customs  Response:  Unlike  the  form  of 
workers  compensation  enumerated  in 
this  section  (continuation  of  pay  under 
the  workers  compensation  law.  which  is 
paid  by  the  employing  agency),  workers 
compensation  benefits — in  the  form  of 
compensation  for  lost  wages — are  paid 
by  the  Department  of  Labor.  See,  5 
U.S.C.  8101  and  20  CFR  part  10.  As  this 
latter  form  of  workers  compensation  is 


not  within  the  direct  control  of  the 
Secretary  of  the  Treasury,  its  inclusion 
at  §  24.16(e)(2)(ii)  would  be 
inappropriate.  Accordingly,  no  change 
to  §  24.16(e)(2)(ii)  is  made. 

24.  I6(f)(2l(v)—Pa}7nent  of  commute 
compensation 

Comment:  The  commute 
compensation  provisions  include  a 
section  that  a  Customs  Officer  will  not 
be  paid  for  commute  time  if  the 
overtime  assignment  begins  16  hours  or 
more  after  the  last  regularly  scheduled 
assignment.  This  section  makes  it 
extremely  difficult  for  those  inspectors 
that  work  Monday  through  Friday  to 
serve  the  pubbc  on  Saturdays  and 
Sundays. 

Customs  Response:  This  eligibility 
condition  for  commute  compensation  is 
statutory.  See.  19  U.S.C. 
267(a)(2)(B)(ii)(I).  Thus.  Customs  cannot 
deviate  from  the  statutory  requirements, 
but  does  note  that  the  additional 
compensation — a  flat  3  hours  at  the 
basic  pay  rate — is  in  addition  to  callback 
pay.  Accordinglv.  no  change  ta 
§24.16(n(2)(v)ismade. 

24.16(hl — Excluding  workers 
compensation  benefits  from  list  of 
payment  categories  subject  to  pay  cap 
limitations 

Comment:  The  NTEU  requests  the 
exclusion  of  workers  compensation 
benefits  and  back  pay  awards  and 
settlements  from  the  listing  of  categories 
not  subject  to  any  applicable  pay  cap 
calculations. 

Customs  Response:  Regarding  the 
exclusion  of  workers  compensation 
benefits  from  the  list  of  payment 
categories  subject  to  pay  cap  limitations, 
for  tbe  reasons  given  above  at 
§  24.16(e)(2)(ii).  no  change  to  §  24.16(h) 
is  made.  Regarding  the  exclusion  of 
back  pay  awards  and  settlements,  the 
current  regulatory  language  provides 
that  "awards  made  in  accordance  with 
back  pay  settlements"  shall  not  be 
applied  to  any  applicable  pay  cap 
calculations.  This  correctly  conveys  the 
fact  that  such  awards  are  exempt. 
Accordingly,  no  change  to  §  24.16(h)  is 
made  concerning  this  point. 

Additional  Changes  to  the  Regulations 

In  addition  to  the  changes  discussed 
above  in  connection  with  the  analysis  of 
comments,  the  regulatory  texts  as  set 
forth  below  incorporate  certain  editorial 
or  other  non-substantive  changes  to  the 
interim  regulations  to  add  clqrity  and 
improve  the  readability  of  the  final 
regulations.  The  sections  of  the  interim 
regulations  affected  by  these  changes  are 
indicated  below. 
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24.1 6(b}— Definitions 

As  the  definitions  of  "commute 
compensation"  (19  CFR  24.16(b)(5)), 
"overtime  pay"  (19  CFR  24.16(b)(13)), 
and  "premium  pay  differential"  (19  CFR 
24.16(b)(15)) — now  denominated 
§24.16(b)(14),  see  next  paragraph  below 
for  explanation  on  redenomination — 
encompass  similar  elements  pertaining 
to  compensation,  the  wording  of  these 
three  sections  is  recast  to  employ  a 
parallel  construction  for  ease  of 
readability  and  to  add  clarity  to  their 
exclusive  meanings. 

Because  of  the  diange  to  §  24.16(d) 
discussed  above  under  the  Discussion  of 
Comments,  a  definition  for  * 

"participating  group"  (19  CFR 
24.16(b)(14))  is  no  longer  needed. 
Accordingly,  in  §  24.16(b),  paragraphs 
(15)  and  (16)  are  redenominated 
paragraphs  (14)  and  (15).  respectively. 

24.16(c} — Application  and  bond 

Although  the  interim  regulations  did 
not  make  any  changes  to  the  provisions 
of  §  24.16(c),  because  this  section 
references  Customs  "employees"  rather 
than  Customs  "Officers",  the  term 
"employee"  in  paragraphs  (1)  through 
(3)  is  replaced  with  the  term  "Officer" 
to  reflect  the  new  restricted  application 
of  §  24.16,  as  amended  by  the  COPRA 
provisions  of  the  1993  Act.  This  change 
is  made  to  make  the  provisions  of 
paragraph  (c)  more  harmonious  with  the 
rest  of  the  provisions  in  §24.16. 

24. 1 6(e} — Overtime  pay 

In  paragraph  (2)(i)  of  §  24.16(e),  the 
second  sentence  regarding  the  rounding 
off  of  overtime  work  performed  in 
increments  other  than  a  full  quarter 
hour  is  deleted  because  it  seeks  to 
address  a  problem  that  is  subject  to 
negotiations  under  the  terms  of  the  Civil 
Service  Reform  Act. 

In  paragraph  (2)(ii)  of  §  24.16(e),  the 
last  sentence  is  revised  by  deleting  the 
words  "for  the  work  assignment"  after 
"reports"  and  adding  the  words  "as 
assigned"  to  make  it  clear  that  overtime 
pay  is  now  restricted  to  hours  assigned 
and  worked. 

24.16(f)— Commute  Compensation 

hi  paragraph  (3)  of  §  24.16(0.  the  last 
sentence  re^rding  the  treatment  of 
certain  overtime  work  to  prevent  the 
inappropriate  payment  of  commute 
compensation  is  deleted  because  it 
represents  a  regulatory  attempt  to 
correct  a  scheduling  issue.  The  district 
director  is  responsible  for  and  has 
discretion  in  scheduUng  appropriate 
overtime  assignments. 

In  paragraph  (4)  of  §  24.16(0.  a 
stylistic  change  is  made  in  the  first 
sentence  (changing  the  reference  from 


"he"  to  "the  officer")  and  a 
modification  is  made  in  the  second 
sentence  (allowing  less  than  all 
overtime  assignments  to  be  treated  as 
one  continuous  callback  assignment)  to 
give  management  more  fiexibiUty  in  the 
assignment  of  overtime  work. 

24.16(g}— Premium  pay  differentials 

For  the  reasons  given  above 
concerning  recasting  three  provisions  in 
§  24.16(b)  because  the  terms  defined 
encompassed  similar  elements 
pertaining  to  compensation,  the  three 
provisions  in  §  24.16(g)  pertaining  to 
premium  pay  — paragraphs(g)(l) 
(Hobday  differential),  {g)(2)  (Sunday 
differential),  and  (g)(3)  (Night  work 
differential) — are  recast  to  employ  a 
parallel  construction  for  ease  of 
readability  and  to  add  clarity  to  their 
exclusive  meanings. 

hi  paragraph  (l)(iv)  of  §24. 16(g).  the 
first  sentence  is  revised  and  a  second 
sentence  is  added  to  make  it  clear  that 
where  only  one  assigned  shift  is  worthed 
and  any  of  those  hours  occur  during  the 
24-hour  calendar  day  of  a  holiday,  the 
entire  shift  will  be  designated  as  a 
hoUday  and  compensated  at  the  hoUday 
rate  of  pay.  Also,  a  new  paragraph  (vi) 
is  added  to  clarify  the  compensation 
computation  where  only  a  portion  of  a 
regularly-scheduled,  non-overtime, 
hoUday  shift  is  worked. 

134.55 — Compensation  of  Customs 
Officers  and  employees 

In  paragraphs  (b)(1)  and  (2)  of 
§  134.55,  a  grammatical  change  is  made 
to  clarify  which  regulatory  provisions 
(COPRA  or  FEPA)  are  applicable  to 
provide  compensation  for  which 
Customs  personnel.  The  change 
provides  that  the  COPRA  compensation 
provisions  of  §  24.16  are  applicable 
regarding  overtime  compensation  and 
premium  pay  for  Customs  Officers,  and 
that  the  FEPA  compensation  provisions 
of  §  24.17  are  applicable  reganling 
overtime  compensation  for  other 
Customs  employees. 

Conclusion 

In  consideration  of  the  comments 
received.  Customs  befieves  that  the 
interim  Pay  Reform  for  Customs 
Inspectional  Services  regulations, 
published  as  T.D.  94-2  in  the  Federal 
Register  on  December  28, 1993  (58  FR 
68520),  should  be  adopted  as  a  final  rule 
with  certain  changes  thereto,  as 
discussed  above  and  set  forth  below. 

The  Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Based  on  tbe  supplementary 
information  set  forth  above  and  because 
the  amendments  contained  in  this 


document  reflect  existing  statutory 
requirements  or  merely  implement 
interpretations  and  policies  that  are 
already  in  effect  under  interim 
regulations,  pursuant  to  the  provisions 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  it  is  certified  that  tlie 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  regulations  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
This  docximent  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders,  Regulations 
Branch.  However,  personnel  fit)m  other 
offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  4 

Cargo  vessels.  Customs  duties  and 
inspection.  Fishing  vessels.  Harbors, 
Imports,  Maritime  carriers, 
Merchandise,  Passenger  vessels, 
Reporting  and  recordkeeping 
requirements,  Vessels. 

19  CFR  Part  24 

Accounting,  Claims,  Customs  duties 
and  inspection,  Financial  and 
accounting  procedures,  Reporting  and 
recordkeeping  requirements.  Wages. 

19  CFR  Part  122 

Administrative  practice  and 
procedure.  Air  carriers,  Aircraft. 
Airports,  Air  transportation.  Baggage, 
Bonds,  Customs  duties  and  inspection, 
Freight,  Imports,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  123 

Administrative  practice  and 
procedure,  Aircraft,  Bonds,  Canada, 
Customs  duties  and  inspection.  Imports. 
Mexico,  Reporting  and  recordkeeping 
requirements.  Vessels. 

19  CFR  Part  134 

Country  of  origin.  Customs  duties  and 
inspection,  Labeling,  Maricing, 
Packaging  and  containers. 

Amendments  to  the  Regulations 

For  the  reasons  stated  above,  the 
interim  rule  amending  parts  4,  24, 122, 
123,  and  134  of  the  Customs  Regulations 
(19  CFR  parts  4,  24, 122. 123,  and  134), 
which  was  published  at  58  FR  68520- 
68526  on  December  28, 1993  (TJ).  94- 
2).  is  adopted  as  a  final  rule  with  the 
following  changes:  j 
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PART  24— CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  general  authority  citation  for 
part  24  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C  58a-58c. 
66.  261.  267. 1202  (General  Note  17, 
Hannonized  Tariff  Schedule  of  the  United 
States  (HTSUS)).  1450, 1624;  31  US  C.  9701. 
unh^ss  otherwise  noted. 

2.  In  §24.16:  " 

a.  Paragraph  (b)(14)  is  removed,  and 
paragraphs  (b)(15)  and  (16)  are 
redesignated  paragraphs  (b)(14)  and  (15) 
respectively; 

b.  Paragraphs  (b)(5)  and  (13)  and 
newly  designated  paragraph  (b)(14)  are 
revised; 

c.  The  first  two  sentences  in 
paragraph  (c)(1),  the  first  sentence  in 
paragraph  (c)(2),  and  paragraph  (c)(3) 
are  revised: 

d.  Paragraph  (d)  is  amended  by 
removing  paragraph  (d)(2), 
redesignating  paragraph  (d)(3)  as 
paragraph  (d)(2).  and  by  adding  a  new 
paragraph  (d)(3); 

e.  Paragraph  (e)  is  amended  by 
removing  the  second  sentence  in 
paragraph  (e)(2)(i),  and  by  revising 
paragraph  (e)(2)(ii); 

f.  Paragraph  (f)  is  amended  by 
removing  the  last  sentence  in  paragraph 
(0(3).  and  by  revising  paragraph  (f)(4); 

g.  Paragraph  (g)  is  amended  by 
revising  the  last  sentence  in  the 
introductorj-  text,  revising  the 
introductory  text  of  paragraph  (g)(1). 
revising  paragraph  (g)(l)(iv).  adding  a 
new  paragraph  (g)(l)(vi),  revising 
paragraph  (g)(2),  and  revising  the 
introductory  text  of  paragraph  (g)(3). 

The  revisions  and  additions  to  read  as 
follows: 

§  24.16    Overtime  services;  overtime 
compensation  and  premium  pay  for 
Customs  Officers;  rate  of  compensation. 

.ft        *        *        *        * 

(b)*  •  * 

(5)  "Commute  compensation"  means 
the  compensation  which  a  Customs 
Officer  is  entitled  to  receive,  in  excess 
of  the  officer's  base  pay,  for  returning  to 
work,  under  certain  conditions,  to 
perform  an  overtime  work  assignment. 
Commute  compensation,  within  the 
limits  prescribed  by  the  Act,  shall  be 
treated  as  overtime  compensation,  and 
is  includable  for  Federal  retirement 
benefit  purposes. 
•        *        •        •        • 

(13)  "Overtime  pay"  means  the 
compensation  which  a  Customs  Officer 
is  entitled  to  receive,  in  excess  of  the 
officer's  base  pay,  for  performing 
officially-assigned  work  in  excess  of  the 
40  hours  of  the  officer's  regularly- 
scheduled  administrative  workweek  or 
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in  excess  of  8  hours  in  a  day,  which  may 
include  commute  compensation  as 
defined  at  paragraph  (b)(5)  of  this 
section.  Overtime  pay,  within  the  limits 
prescribed  by  the  Act,  is  includable  for 
Federal  retirement  benefit  purposes. 

(14)  "Premium  pay  differential" 
means  the  compensation  which  a 
Customs  Officer  is  entitled  to  receive,  in 
excess  of  the  officer's  base  pay.  for 
performing  officially-assigned  work  on 
holidays,  Sundays  and  at  night. 
Premium  pay  is  not  includable  for 
Federal  retirement  benefit  purposes. 

*  •        •        •        • 

(c)  Application  and  bond.  (1)  Except 
as  provided  for  in  paragraphs  (c)(2)  and 
(4)  of  this  section,  an  application  for 
inspectional  services  of  Customs 
Officers  at  night  or  on  a  Sunday  or 
holiday.  Customs  Form  3171,  supported 
by  the  required  cash  deposit  or  bond, 
shall  be  filed  in  the  office  of  the  district 
director  of  Customs  before  the 
assignment  of  such  officers  for 
reimbursable  overtime  services.  The 
cash  deposit  to  secure  reimbursement 
shall  be  fixed  by  the  district  director  or 
authorized  representative  in  an  amount 
sufficient  to  pay  the  maximum  probable 
compensation  and  expenses  of  the 
Customs  Officers,  or  the  maximum 
amount  which  may  be  charged  by  law. 
whichever  is  less,  in  connection  with 
the  particular  services  requested.  *  *  * 

(2)  Prior  to  the  expected  arrival  of  a 
pleasure  vessel  or  private  aircraft  the 
district  director  of  Customs  may 
designate  a  Customs  Officer  to  proceed 
to  the  place  of  expected  arrival  to 
receive  an  application  for  night, 
Sunday,  or  holiday  services  in 
connection  with  the  arrival  of  such 
vessel  or  aircraft,  together  with  the 
required  cash  deposit  or  bond.  *  *  • 

(3)  An  application  on  Customs  Form 
3171  for  overtime  services  of  Customs  - 
Officers,  when  supported  by  the 
required  cash  deposit  or  a  continuous 
bond,  may  be  granted  for  a  period  not 
longer  than  for  1  year.  In  such  a  case, 
the  application  must  show  the  exact 
times  when  the  overtime  services  will 
be  needed,  unless  arrangements  are 
made  so  that  the  proper  Customs  Officer 
will  be  notified  timely  during  official 
hours  in  advance  of  the  services 
requested  as  to  the  exact  times  that  the 
serv  ices  will  be  needed. 

•  *        •        *        » 

(3)  Annuity  integrity.  For  Customs 
Officers  within  3  years  of  their  statutor>' 
retirement  eligibility,  the  amount  of 
overtime  that  can  be  worked  is  limited 
to  the  average  yearly  number  of 
overtime  hours  the  Customs  Officer 
worked  during  his/her  career  with  the 


Customs  Ser\'ice.  If  the  dollar  value  of 
the  average  yearly  number  of  overtime 
hours  worked  by  such  Customs  Officer 
e.xceeds  50  percent  of  the  applicable 
statutory  pay  cap,  then  no  overtime 
earning  limitation  based  on  this  annuity 
integrity  provision  would  apply. 
Waivers  concerning  this  annuity 
integrity  limitation  may  be  granted  by 
the  Commissioner  of  Customs  or  the 
Commissioner's  designee  in  individual 
cases  in  order  to  prevent  excessive  co.sts 
or  to  meet  emergency  requirements  of 
Customs. 

(e)  •  *  * 

(2)*   *   •  .  . 

(ii)  Absence  during  overtime.  Except  , 
as  expressly  authorized  by  statute, 
regulation,  or  court  order  (i.e.,  militarj- 
leave,  court  leave,  continuation  of  pay 
under  the  workers  compensation  law. 
and  back  pay  awards),  a  Customs  Officer 
shall  be  paid  for  overtime  work  only 
when  the  officer  reports  as  assigned. 

(0*  *  * 

(4)  Maximum  Compensation  for 
Multiple  Assignments.  If  a  Customs 
Officer  is  assigned  to  perform  more  than 
one  overtime  assignment,  in  which  the 
officer  is  required  to  return  to  a  place  of 
work  more  than  once  in  order  to 
complete  the  assignment,  and  otherwise 
satisfies  the  callback  requirements  of 
paragraph  (0(1)  of  this  section,  then  the 
officer  shall  be  entitled  to  commute 
crompensation  each  time  the  officer 
returns  to  the  place  of  work.provided 
that  each  assignment  commences  less 
than  16  hours  after  the  officer's  last 
regularly-scheduled  work  a.ssignment. 
However,  in  no  case  shall  the 
compensation  be  greater  than  if  some  or 
all  of  the  assignments  were  treated  as 
one  continuous  callback  assignment. 

(g)  Premium  pay  differentials.  *  •  • 
The  order  of  precedence  for  the 
payment  of  premium  pay  differentials  is 
holiday,  Sunday,  and  night  work. 

(1)  Holiday  differential.  A  Customs 
Officer  who  performs  any  regularly- 
scheduled  work  on  a  holiday  shall 
receive  pay  for  that  work  at  the  officer's 
hourly  rate  of  base  pay,  which  includes 
authorized  locality  pay,  plus  premium 
pay  amounting  to  100  percent  of  that 
base  rate. 

Holiday  differential  premium  pay  will 
be  paid  only  for  time  worked. 
Intermittent  employees  are  not  entitled 
to  holiday  differentials. 
***** 

(iv)  If  a  Customs  Officer  is  assigned  to 
a  regularly-scheduled,  non-overtime, 
tour  of  duty  which  contains  hours 
within  and  outside  the  24-hour  calendar 
day  of  a  holiday — for  example,  a  tour  of 
duty  starting  at  8  p.m.  on  a  Monday 
holiday  following  a  scheduled  day  off 


on  Sunday  and  ending  at  4  a.m,  on 
Tuesday^the  Customs  Officer  shall 
receive  the  holiday  differential  (up  to'8 
hours)  for-work  performed  during  that 
shift.  If  the  Customs  Officer  is  assigned 
more  than  one  regularly-scheduled, 
non-overtime,  tour  of  duty  which 
contains  hours  within  and  outside  the 
24-hour  calendar  day  of  a  holiday — for 
example,  a  tour  of  duty  starting  at  8  p.m. 
on  the  Wednesday  before  a  Thursday 
holiday  and  ending  at  4  a.m.  on 
Thursday  with  another  regularly- 
scheduled,  non-overtime,  tour  of  duty 
starting  at  8  p.m.  on  the  Thursday 
holiday  and  ending-at  4  a.m.  on 
Friday — the  management  official  in 
charge  of  assigning  work  shall  designate 
one  of  the  tours  of  duty  as  the  officer's . 
holiday  shift  and  the  officer  shall 
receive  hohday  differential  (up  to  8 
hours)  for  work  perfoimed  during  the^ 
entire  period  of  the  designated  holiday 
shift.  The  Customs  Officer  shall  not 
receive  holiday  differential  for  any  of 
the  work  performed  on  the  tour  of  duty 
which  has  not  been  designated  as  the 
holiday  shift  but  will  be  eligible  for 
Sunday  or  night  differential  as 
appropriate. 
*        *        •        *         • 

(vi)  A  Customs  Officer  who  works 
only  a  portion  of  a  regularly-scheduled, 
_  non-overtime,  holiday  shift  will  be  paid 
the  holiday  differential  for  the  actual 
hours  worked  and  the  appropriate 
differential  (Sunday  or  night)  for  the 
remaining  portion  of  the  shifl  such 
officer  was  not  required  to  work.  The 
night  differential  premium  pay  shall  be 
calculated  based  on  the  rate  applicable 
to  the  entire  shift. 

(2)  Sunday  differential.  A  Customs 
Officer  who  performs  any  regularly- 
scheduled  work  on  a  Sunday  that  is  not 
a  Federal  holiday  shall  receive  pay  for 
that  work  at  the  officer's  hourly  rate  of 
base  pay,  which  includes  authorized 
locality  pay.  plus  premium  pay 
amounting  to  50  percent  of  that  base 
rate.  Sunday  differential  premium  pay 
will  be  paid  only  for  time  worked  and    - 
is  not  applicable  to  overtime  work 
performed  on  a  Sunday.  A  Customs 
Officer  whose  regubrly-scheduled  work 
occurs  in  part  on  a  Sunday,  that  is  not 

a  Federal  holiday,  and  in  part  on  the 
preceding  or  following  day,  will  receive 
the  Sunday  differential  premium  pay  for 
the  hours  worked  between  12:01  a.m. 
and  12  Midnight  on  Sunday. 
Intermittent  employees  are  not  entitled, 
to  Sunday  differentials. 

(3)  Night  work  differentials.  A 
Customs  Officer  who  performs  any 
regularly-scheduled  night  work  shall 
receive  pay  for  that  work  at  the  officer's 
hourly  rate  of  base  pay.  including 


locality  pay  as  authorized,  plus  the 
applicable  premium  pay  differential,  as 
specified  below,  but  shall  not  receive 
such  night  differential  for  work 
performed  during  overtime  assignments. 
When  all  or  the  ma  j^ority  of  the  hours  of 
a  Customs  Officer's  regularly-scheduled 
work  occur  between  3  p.m.  and  8  a.m., 
the  officer  shall  receive  a  night 
differential  premium  for  all  the  hours 
worked  during  that  assignment. 
Intermittent  employees  are  not  entitled 
to  night  differentials. 


PART  134— COUNTRY  OF  ORIGIN 
MARKING 

1.  The  authority  citation  for  part  1 34 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  19  U.S.C.  66, 1202 
(Ceneral  Note  17,  Harmonized  T.=>.riff 
Schedule  of  the  United  States  IHTSl'S)). 
1304.1624. 

2.  In  §  134.55,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  134.55    Compensation  of  Customs 
Officers  and  employees. 

»  *  *  ;•  « 

(b)  Applicability— [1)  Official  hours. 
The  compensation  of  Customs  Officers 
or  employees  assigned  to  supervise  the 
exportation,  destruction,  or  marking  of 
articles  so  as  to  exempt  them  from  the 
application  of  marking  duties  shall  be 
computed  in  accordance  with  the 
provisions  of§5  24.16  or  24.17(a)(3), 
respectively,  of  this  chapter  when  such 
supervision  is  performed  during  a 
regularly-scheduled  tour  of  duty. 

(2)  Chertime.  When  such  supervision 
is  performed  by  a  Customs  Offiter  or 
employee  in  an  overtime  status,  the 
compensation  with  respect  to  the 
overtime  shall  be  computed  in 
accordance  with  the  provisions  of 
§24.16  or  §24.17,  respectively,  of  this 
chapter, 
*        •        •        *        *. 

George  J.  Weise, 

.  Commissionerof  Customs. 

Approved:  August  12, 1994. 
)ohn  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
jFR  Doc.  94-22415  Filed  9-9-94;  8:45  ani| 

BILUNG  CODE  482(MI2-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 

Schedules  of  Controlled  Substances; 
Placement  of  Alpha-Ethyltryptamine 
Into  Schedule  I 

AGENCY:  Drug  Enforcement 
Administration,  Justice. 
action:  Final  rule. 


SUMMARY:  This  final  -rule  is  issued  by  the 
Deputy  Administrator  of  the  Drug  - 
Enforcement  Administration  (DEA)  to 
place  alpha-ethyltn,'ptamine  (AET)  into 
Schedule  I  of  the  Controlled  Substances 
Act  (CSA).  This  action  is  based  on 
findings  made  by  the  Deputy 
Administrator  of  the  DEA,  after  review 
and  evaluation  of  the  relevant  data  by 
both  the  DEA  and  the  Assistant 
Secretarj'  for  Health,  Department  of 
Health  and  Human  Services,  that  AET 
meets  the  statutory 'criteria  for  inclusion 
in  Schedule  I  of  the  CSA.  Since  this 
substance  has  been  temporarily  placed 
into  Schedule  I,  the  regulatory  control 
mechanisms  and  criminal  sanctions  of 
Schedule  I  continue  to  be  applicable  to 
the  manufacture,  distribution, 
importation  and  exportation  of  AET. 

EFFECTIVE  DATE:  September  12, 1994.  " 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537,  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  On  March 
12,  1993,  the  Administrator  of  the  DE.^ 
published  a  final  rule  in  the  Federal 
Register  (58  FR  13533)  amending 
§  1308.11(g)  of  Title  21  of  the  Code  of 
Federal  Regulations  to  temporarilv  place 
AET  into  Schedule  I  of  the  CSA 
pursuant  to  the  temporary  scheduling 
provisions  of  21  U.S.C.  811(h).  This 
final  rule,  which  became  effective  on 
the  date  of  publication,  was  based  on  a 
finding  by  the  Administrator  that  the 
temporary  scheduling  of  AET  was 
necessary  to  avoid  an  imminent  hazard 
to  the  public  safety.  The  CSA  (21  U.S.C. 
811(h)(2))  requires  that  the  temporarv 
scheduling  of  a  substance  expires  at  the 
end  of  one  year  from  the  effective  date 
of  the  order.  However,  if  proceedings  to 
schedule  a  substance  pursuant  to  21 
U.S.C.  811(a)(1)  have  been  initiated  and 
are  pending,  the  temporary  scheduling 
of  a  substance  may  be  extended  for  up 
to  six  months.  Under  this  provision,  the 
temporary  scheduling  of  AET  which 
would  have  expired  on  March  12, 1994, 
was  extended  to  September  12.  1994  by 
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the  Acting  DEA  AdminisUtilor  (59  FR 
10720) 

On  March  7.  1994  in  a  notice  of 
pTODosed  rulemaking  published  in  the 
Federal  Register  (59  FR  10718)  and  after 
a  review  of  relevant  data,  tbe  Acting 
DEA  Administrator  proposed  to  place 
AET  into  Schedule  I  of  the  CSA 
pursuant  to  21  U.SC.  811(a).  Prior  to 
that  time  the  Acting  DEA  Administrator 
submitted  data  which  DEA  gathered 
regarding  AET  to  the  Assistant  Secretary 
for  Health,  delegate  of  the  Secretary  of 
the  Department  of  Health  and  Human 
Services.  In  accordance  with  21  U.S.C. 
811(b),  the  Acting  DEA  Administrator 
also  requested  a  scientific  and  medical 
evahiation  and  a  scheduling 
recommendation  for  AET  from  the 
Assistant  Secretary  for  Health. 

By  letter  dated  August  30. 1994.  the 
Deputy  Administrator  for  the  DEA 
received  the  scientific  and  medical 
evaluation  and  scheduling 
recommendation  from  the  Assistant 
Secretary  for  Health.  The  Assistant 
Secretary  recommended  that  AET  be 
placed  into  Schedule  I  of  the  CSA  based 
on  a  scientific  and  medical  evaluation  of 
the  available  data. 

The  notice  of  proposed  rulemaking  for 
AET  provided  the  opportunity  for 
interested  parties  to  submit  comments, 
objections  or  requests  for  a  hearing 
regarding  the  scheduling  of  AET.  No 
comments,  objections  or  requests  for 
hearings  were  received  regarding  the 
scheduling  of  AET. 

Alpha-ethyltryptamine  has  been 
classified  as  a  tiyptamine  hallucinogen. 
Chemically  it  is  a-ethyl-lH-indole-3- 
ethanamine  or  3-(2-aminobutyl)indole. 
It  is  structurally  similar  to  N.N- 
dimethyltryptamine  (DMT)  and  N,N-  • 
diethyltryptamine  (DET)  both  of  which 
are  controlled  in  Schedule  I  of  the  CSA. 
Available  data  indicate  that  AET 
produces  some  pharmacological  effects 
qualitatively  similar  to  those  of  other 
Schedule  I  hallucinogens.  Recent  data 
suggests  that  AET  may  produce 
neurotoxicity  similar  to  the  neurotoxic 
effects  produced  by  MDMA  (3.4- 
methylenedioxymethamphetamine)  and 
PCA  (para-chloroamphetamine). 

Alpna-ethyltryptamine  acetate  was 
marketed  by  the  Upjohn  Company  in 
1961  as  an  antidepressant  under  the 
trade  name  of  Monase.  After  less  than 
one  year  of  marketing.  Upjohn  withdrew 
its  New  Drug  Application  when  it 
became  apparent  that  Monase 
administration  was  associated  with  the 
development  of  agranulocytosis.  The 
Food  and  Drug  Administration  (FDA) 
has  notified  the  DEA  that  there  are  no 
exemptions  or  approvals  in  effect  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  for  AET.  A  search  of 


the  scientific  and  medical  literature 
revealed  no  indications  of  current 
medical  use  of  AET  in  the  United  States. 

The  DEA  first  encountered  AET  in 
1986  at  a  clandestine  laboratory  in 
Nevada.  Several  exhibits  of  AET  have 
been  analyzed  by  the  DEA  and  state 
forensic  laboratories  since  1989. 
Individuals  in  Colorado  and  Arizona 
have  purchased  several  kilograms  of  this 
substance  as  the  acetate  salt  from 
chemical  supply  companies  and  have 
distributed  and  sold  quantities  to 
individuals  tor  the  purpose  of  human 
consumption.  Touted  as  a  MDMA-like 
substance,  it  has  been  trafficked  as 
"TRIP"  or  "ET".  Distribution  has  been 
primarily  among  high  school  and 
college-aged  individuals.  In  Arizona,  the 
death  of  a  nineteen  year  old  female  was 
attributed  to  acute  AET  toxicity.  Illicit 
use  of  AET  has  been  documented  in 
both  Germany  and  Spain  where  at  least 
two  deaths  have  resulted  from  AET. 
overdose. 

Based  upon  the  investigation  and 
review  conducted  by  DEA  and  upon  the 
scientific  and  medical  evaluation  and 
recommendation  of  the  Assistant 
Secretary  for  Health  received  in 
accordance  with  21  U.S.C.  811(b),  the 
Deputy  Administrator  for  the  DEA, 
pursuant  to  the  provisions  of  21  U.S.C. 
811  (a)  and  (b).  finds  that: 

(1)  AET  has  a  high  potential  for  abuse; 

(2)  AET  has  no  currently  accepted 
medical  use  in  treatment  in  the  United 
States;  and, 

(3)  There  is  a  lack  of  accepted  safety 
for  use  of  AET  under  medical 
supervision. 

These  findings  are  consistent  with  the 
placement  of  AET  into  Schedule  I  of  the 
CSA. 

All  regulations  applicable  to  Schedule 
I  substances  continue  to  be  in  effect  as 
of  September  12, 1994  with  respect  to 
AET.  This  substance  has  been  in 
Schedule  I  pursuant  to  the  temporary 
scheduling  provisions  of  21  U.S.C. 
811(h)  since  March  12, 1993.  The 
current  applicable  regulations  are  as 
follows: 

1.  Registration.  Any  person  who 
manufactures,  distributes,  delivers, 
imports  or  exports  AET  or  who  engages 
in  research  or  conducts  instructional 
activities  with  respect  to  AET,  or  who 
proposes  to  engage  in  such  activities, 
must  be  registered  to  conduct  such 
activity  in  accordance  with  parts  1301 
and  1311  of  Title  21  of  the  Code  of 
Federal  Regulations. 

2.  Security.  Alpha-ethyltryptamine 
must  be  manufactured,  distributed  and 
stored  in  accordance  with  §§  1301.71- 
1301.76  of  Title  21  of  the  Code  of 
Federal  Regulations. 


3.  Labeling  and  Packaging.  All  labels 
and  labeling  for  commercial  containers 
of  AET  must  comply  with  §§  1302.03- 
1302.05. 1302.07  and  1302.08  of  Title  21 
of  the  Code  of  Federal  Regulations. 

4.  Quotas.  All  persons  required  to 
obtain  quotas  for  AET  shall  submit 
applications  pursuant  to  §§  1303.12  and 
1303.22  of  Title  21  of  the  Code  of 
Federal  Regulations. 

5.  Inventory.  Every  registrant  required 
to  keep  records  and  who  possesses  any 
quantity  of  AET  shall  take  an  inventory 
of  all  stocks  of  AET  on  hand  pursuant 
to  §§  1304.11-1304.19  ofTitle  21  of  the 
Code  of  Federal  Regulations. 

6.  Records.  All  registrants  required  to 
keep  records  pursuant  to  §§  1304.21- 
1304.27  ofTitle  21  of  the  Code  of 
Federal  Regulations  shall  maintain  such 
records  on  AET. 

7.  Reports.  All  registrants  required  to 
submit  reports  pursuant  to  §§1304.34- 
1304.37  ofTitle  21  of  the  Code  of 
Federal  Regulations  shall  do  so 
regarding  AET. 

8.  Order  Forms.  All  registrants 
involved  in  the  distribution  of  AET 
must  comply  with  §§  1305.01-1305.16 
of  Title  21  of  the  Code  of  Federal 
Regulations. 

9.  Importation  and  Exportation.  All 
importation  and  exportation  of  AET 
shall  be  in  compliance  with  part  1312 
of  Title  21  of  the  Code  of  Federal 
Regulations. 

10.  Criminal  Liability.  Any  activity 
with  respect  to  AET  not  authorized  by. 
or  in  violation  of,  the  CSA  or  the 
Controlled  Substances  Import  and 
Export  Act  shall  be  unlawful. 

The  Deputy  Administrator  of  the  DEA 
hereby  certifies  that  the  placement  of 
AET  into  Schedule  I  of  the  CSA  will    , 
have  no  significant  impact  upon  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  This  action  involves 
the  control  of  a  substance  with  no 
currently  accepted  medical  use  in  the 
United  States. 

In  accordance  with  the  provisions  of 
21  U.S.C.  811(a),  this  scheduling  action 
is  a  formal  rulemaking.  Such 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
and,  as  such,  are  exempt  from  review  by 
the  Office  of  Management  and  Budget 
pursuant  to  Executive  Order  12866. 
3(d)(1). 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612,  and  it 
has  been  determined  that  this  final  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control, 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  Section  201(a)  of 
the  CSA  (21  U.S.C.  811(a)),  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulations  (28  CFR  0.100)  and 
redelegated  by  the  Administrator  to  the 
Deputy  Administrator  pursuant  to  28 
CFR  0.104  (59  FR  23637  (May  6, 1994)), 
the  Deputy  Administrator  hereby  orders 
that  21  CFR  Part  1308  be  amended  as 
follows: 

PART  1308— [AMENDED] 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C  811.  812,  871b.  unless 
otherwise  noted. 

2.  Section  1308.11  is  amended  by 
redesignating  paragraphs  (d)(1)  through 
(d)(29)  as  (d)(2)  through  (d)(30)  and  by 
adding  paragraph  (d)(1)  to  read  as 
follow.s: 

§1308.11    Schedule  I. 

(d)  •   •  • 

(1)  Alpha-ethyltryptamine 72-19 

Some  trade  or  other  names: 
etryptamine;  Monase;  a-ethyl-lH- 
indole-3-ethanamine;  3-{2-aminobutyl) 
indole;  a-ET:  and  AET. 


§1308.11     [Amended] 

3.  Section  1308.11  is  further  amended 
by  removing  paragraph  (g)(3)  and 
redesignating  paragraph  (g)(4)  as  (g)(3). 

Dated:  September  2. 1994. 
Stephen  H.  Greene, 
Deputy  Administrator. 
IFR  Doc.  94-22417  Filed  9-9-94:  8:4.5  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  103 

[Docket  No.  R-94-1744;  FR-3754-C-02] 

Fair  Housing  Complaint  Processing: 
Technical  Correction 

AGENCr:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule:  Technical  correction. 

SUMMARY:  On  August  5,  1994  (59  VR 
39955J.  HUD  published  a  final  rule  that 
amended  its  Fair  Housing  Complaint 


Processing  regulations.  The  purpose  of 
this  document  is  to  correct  an  error  that 
appeared  in  §  103.400(a)(2)(i)  and  an 
error  that  appeared  in  the  amendatory 
instruction  for  item  4  that  directs  the 
changes  to  be  made  to  §  103.405. 
EFFECTIVE  DATE:  September  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
K.  Pratt,  Director,  Office  of 
Investigations,  Office  of  Fair  Housing 
and  Equal  Opportunity,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  S.VV.,  Room  5206, 
Washington,  D.C.  20410-2000; 
telephone  (202)  708-0836;  TDD  (202) 
708-0015.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  Sections 
812  (g)  and  (h)  of  the  Fair  Housing  Act 
authorize  the  Secretary  to  make 
determinations  of  reasonable  cause  to 
believe  that  a  discriminatory  housing 
practice  has  occurred.  Section  810(c) 
authorizes  the  Secretary  to  refer  to  the 
Attorney  General  matters  involving 
possible  breaches  of  conciliation 
agreements  by  respondents  for 
enforcement.  Regulations  found  at  24 
CFR  parts  103  and  104  govern  the 
conduct  of  investigations  under  the  Act 
by  the  Assistant  Secretary  and  the 
taking  of  enforcement  action  in  a 
number  of  situations. 

On  August  5.  1994  (59  FR  39955), 
HUD  published  a  final  rule  that 
amended  its  Fair  Housing  Complaint 
Processing  regulations,  which  are 
codified  in  24  CFR  part  103.  The 
purpase  of  the  August  5,  1994  final  rule 
was  to  advise  the  public  that  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  (and  the  Deputy 
As.sistant  Secretary  for  Investigations 
and  Enforcement),  rather  than  the 
General  Counsel,  is  authorized  (1)  to 
make  and  issue  determinations  th.nt 
reasonable  cause  exists  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  and  direct  the  issuance  of 
charges  based  on  such  determinations, 
and  (2)  to  refer  matters  involving 
possible  breaches  of  conciliation 
agreements  to  the  Attorney  General. 

This  authority  was  previously 
delegated  to  HUD's  General  Counsel  and 
Deputy  General  Counsel  by  the 
Secretary.  Through  the  August  5. 1994 
final  rule,  the  Secretary  transferred  the 
delegation  of  this  authority  from  the 
General  Counsel  and  the  Deputy 
General  Counsel  to  the  Assistarit 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  and  the  Deputy  Assistant 
Secretary  for  Investigations  and 
Enforcement.  In  transferring  this 
delegation,  however,  the  Secretary^ 
intended  for  the  General  Counsel  to  be 
i;onsulted  and  to  concur  in  a 


determination  of  reasonable  cause 
before  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  directs 
the  issuance  of  such  a  charge,  the 
language  requiring  concurrence  of  the 
General  Counsel  in  reasonable  cause 
determinations  was  inadvertently 
omitted  from  the  August  5, 1994'final 
rule,  and  therefore  does  not  correctly 
reflect  the  Secretary's  intended 
delegation  of  authority  on  this  matter 
The  purpose  of  this  document  is  to 
correct  this  error. 

Accordingly,  FR  Doc.  94-19178.  a 
final  rule  published  in  the  Federal 
Register  on  August  5, 1994  (59  FR 
39955)  is  corrected  to  read  as  follows; 

1.  In  the  preamble,  on  page  39955.  in 
the  second  column,  under  the  heading 
"Supplementary  Information,"  the 
second  and  third  paragraphs  under  this 
heading  are  corrected  to  read  as  follows: 

This  rule  amends  portions  of  24  CFR  jwrt 
103  to  advise  that  the  Assistant  Secretan,  for 
Fair  Housing  and  Equal  Opportunity'  (and  fhi- 
Deputy  Assistant  Secretary  for  Investigations 
and  Enforcement)  is  authorized,  with  'the 
con(  urrence  of  the  General  Counsel,  to  make 
and  issue  determinations  that  reasonable 
cause  exists  to  believe  that  a  discriminatorv 
housing  practice  has  occurred  and  to  direct 
the  issuance  of  charges  based  on  such 
determinations.  The  Assistant  Secretary  a!s»j 
is  authorized  to  refer  matters  involving 
possible  breaches  of  conciliation  agreements 
to  the  Attorney  General. 

This  authority  was  previously  delegate.)  t<. 
the  General  Counsel  and  Deputy  General 
Counsel  of  the  Department  by  the  Secretarv 
Through  this  final  rule,  the  Secretary  has 
now  transferred  the  delegation  of  this 
authority  from  the  General  Counsel  and  the 
Deputy  General  Counsel  to  the  Assistant 
Secretary.  However,  before  determining  th.il 
reasonable  cause  exists  to  believe  that 
dLscriminator^'  housing  practice  has 
occurred,  and  directing  th^  issuance  of  .t 
charge  based  on  that  determination,  the 
Assistant  Secretary  must  receive  the 
concurrence  of  the  (ieneral  Counsel, 

2.  On  page  39956,  in  §  103.400.  in 
column  one,  corrert  paragraph  (a)(2)(i) 
to  read: 

§  103.400    Reasonable  cause 
determination. 

(a)*   *   ■* 

(2)*    t   * 

(i)  If  the  Assistant  Secretary 
determines  that  reasonable  cause  exists, 
the  Assistant  Secretary,  upon  re<:eipt  of 
concurrence  of  the  General  Counsel, 
will  issue  such  determination  and  dire«.1 
the  issuance  of  a  charge  under  §  103.405 
on  behalf  of  the  aggrieved  person,  and 
shall  notify  the  complainant  and  the 
respondent  of  this  determination  bv 
certified  mail  or  personal  ser\ice. 
•        ♦        *        «        • 

3.  On  page  39956,  in  the  second 
column,  correct  the  amendatory 
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instruction  in  item  #4.  and  remove  the 
new  sentence  at  the  beginning  of 
paragraph  (b)  in  §  103.405  as  follows: 
4.  In  §  103.405.  paragraph  (a)(1)  is 
amended  by  removing  the  words 
'"General  Counsel"  and  inserting  in  their 
place  the  words  "Assistant  Secretary." 

Dated:  September  7. 1994. 
Brenda  Gladden. 

Assistant  General  Counsel  for  Regulations 

(Acting). 

|FR  Doc.  94-22418  Filed  9-0-94;  8:45  am] 

BILLING  CODE  4210-32-M  "' 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

32  CFR  Part  701 

Availability  of  Department  of  the  Navy 
Records  and  Publication  of 
Department  of  the  Navy  Documents 
Affecting  the  Public 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  sets  forth  amended 
regulations  pertaining  to  the  Department 
of  the  Navy's  Freedom  of  Information 
Act  Program.  The  rule  reflects  changes 
in  the  Secretary  of  the  Navy  Instruction 
5720.45  from  which  it  is  derived,  and 
also  incorporates  changes  from 
governing  Department  of  Defense 
regulations.  The  sections  contained  in 
this  rule  have  been  renumbered  to  avoid 
confusion  with  32  CFR  Part  701  subpart 
D 

EFFECTIVE  DATE:  September  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Sulik,  Office  of  the  Judge 
Advocate  General  (Administrative  Law 
Division).  200  Stovall  Street, 
Alexandria,  VA  22332-2400,  (703)  614- 
1781. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  cited  below,  the 
Department  of  the  Navy  amends  32  CFR 
Part  701,  subpart  E,  derived  from  the 
Secretary  of  the  Navy  In.struction 
5720.45.  which  implements  within  the 
Department  of  the  Navy  the  provisions 
of  Department  of  Defense  Directives 
5400.7  and  5400.7-R  series.  Department 
of  Defense  Freedom  of  Information  Act 
Program  (32  CFR  Part  286),  and 
Department  of  Defense  Directive  5400.9, 
Publications  of  Proposed  and  Adopted 
Regulations  Affecting  the  Public  (32 
CFR  Part  336).  This  rule  is  being 
published  by  the  Department  of  the 
Navy  for  guidance  and  interest  of  the 
public  in  accordance  with  5  U.S.C. 
552(a)(1).  It  has  been  determined  that 
invitation  of  public  comment  on  these 


changes  to  the  Department  of  the  Navy's 
implementing  instruction  prior  to  ■ 
adoption  would  be  impracticable  and 
unnecessary,  and  it  is  therefore  not 
required  under  the  public  rulemaking 
provisions  of  32  CFR  Parts  336  and  701, 
subpart  E.  Interested  persons,  however, 
are  invited  to  comment  in  writing  on 
this  amendment.  All  written  comments 
received  will  be  considered  in  making 
subsequent  amendments  or  revisions  to 
32  CFR  Part  701,  subpart  E,  or  the 
instruction  upon  which  it  is  based. 
Changes  may  be  initiated  on  the  basis  of 
comments  received.  Written  comments 
should  be  addressed  to  Lieutenant 
Sulik.  Office  of  the  Judge  Advocate 
General  (Adniinistrative  Law  Division), 
200  Stovall  Street,  Alexandria,  VA 
22332-^400.  It  has  been  determined  that 
this  final  rule  is  not  a  "major  rule" 
within  the  criteria  specified  in  section 
1(b)  of  Executive  Order  12291  and  does 
not  have  substantial  impact  on  the 
public. 

List  of  Subjects  in  32  CFR  Part  701 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Privacy. 

Accordingly,  32  CFR  Part  701  is 
amended  as  follows: 

PART  701— AVAILABILITY  OF 
DEPARTMENT  OF  THE  NAVY 
RECORDS  AND  PUBUCAT10N  OF 
DEPARTMENT  OF  THE  NAVY 
DOCUMENTS  AFFECTING  THE 
PUBLIC 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  §552. 

2.  Part  701  is  amended  by  revising 
subpart  E  to  read  as  follows: 

Subpart  E — Indexing,  Public 
Inspection,  and  Federal  Register 
Publication  of  Department  of  the  Navy 
Directives  and  Other  Documents 
Affecting  the  Public. 

Sec. 

701.61  Purpose. 

701.62  Scope  and  applicability. 

701.63  Polity. 

701 .64  Publication  of  adopted  regulatory 
documents  for  the  guidance  of  the 
public. 

701.65  Availability,  public  inspection,  and 
indexing  of  other  documents  affecting 
the  public. 

701. 6Q    Publication  of  proposed  regulations 

for  public  comment. 
701.67    Petitions  for  issuance,  revision,  or 

cancellation  of  regulations  affecting  the 

public. 

§701.61    Purpose. 

This  subpart  implements  5  U.S.C. 
552(a)(1)  and  (2)  and  provisions  of 
Department  of  Defense  Directive  5400.7, 


May  13. 1988  (32  CFR  part  286,  55  FR 
53104);  Department  of  Defense  Directive 
5400.9,  December  23,  1974  (32  CFR  part 
336,  40  FR  4911);  and  the  Regulations 
of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  chaps.  I  and  II) 
by  delineating  responsibifities  and 
prescribing  requirements,  policies, 
criteria,  and  procedures  applicable  to: 

(a)  Publishing  the  following 
Department  of  the  Navy  documents  in 
the  Federal  Register: 

(1)  Certain  classes  of  regulatory', 
organizational,  policy,  substantive,  and 
procedural  documents  required  to  be 
published  for  the  guidance  of  the 
public: 

(2)  Certain  classes  of  proposed 
regulatory  documents  required  to  be 
published  for  public  comment  prior  to 
issuance;  and 

(3)  Certain  public  notices  required  by 
law  or  regulation  to  be  published; 

(b)  Making  available,  for  public 
inspection  and  copying,  certain  classes 
of  documents  having  precedential  effect 
on  decisions  concerning  members  of  the 
public; 

(c)  Maintaining  current  indexes  of 
documents  having  precedential  effect  on 
decisions  concerning  members  of  the 
pubHc,  and  publishing  such  indexes  or  - 
making  them  available  by  other  means; 

(d)  Receiving  and  considering 
petitions  of  members  of  the  public  for 
the  issuance,  revision,  or  cancellation  of 
regulatory  documents  of  some  classes; 
and 

(e)  Distributing  the  Federal  Register 
for  official  use  within  the  Department  of 
the  Navy. 

§701.62    Scope  and  applicability. 

This  subpart  prescribes  actions  to  be 
executed  by,  or  at  the  direction  of.  Navy 
Department  (as  defined  in  §  700.104(c) 
of  this  chapter)  components  and 
specified  headquarters  activities  for 
apprising  members  of  the  public  of 
Department  of  the  Navy  regulations, 
policies,  substantive  and  procedural 
rules,  and  decisions  which  may  affect 
theni,  and  for  enabling  members  of  the 
public  to  participate  in  Department  of 
the  Navy  rulemaking  processes  in 
matters  of  substantial  and  direct 
concern  to  the  public.  This  subpart 
complements  subpart  A,  which 
implements  Navy-wide  requirements  for 
furnishing  documents  to  members  of  the 
public  upon  request.  That  a  document 
may  be  published  or  indexed  and  made 
available  for  public  inspection  and 
copying  under  this  instruction  does  not 
affect  the  possible  requirement  under 
subpart  A  for  producing  it  for 
examination,  or  furnishijig  a  copy,  in 
response  to  a  request  made  under  that 
subpart. 


§701.63    Policy. 

In  accordance  with  the  spirit  and 
intent  of  5  U.S.C.  552,  the  public  has  the 
right  to  the  maximum  information 
concerning  the  organization  and 
functions  of  the  Department  of  the 
Navy.  This  includes  information  on  the 
policies  and  the  substantive  and 
procedural  rules  used  by  the 
Department  of  the  Navy  in  its  dealings 
with  the  public.  In  accordance  with 
Department  of  Defense  policy  described 
in  32  CFR  part  336,  40  FR  4911. 
moreover,  the  public  is  encouraged  to 
participate  in  Department  of  the  Navy 
rulemciking  when  the  proposed  rule 
would  substantially  and  directly  affect 
the  public. 

§  701.64    Publication  of  adopted  regulatory 
documents  for  the  guidance  of  tfie  public. 

(a)  Classes  of  documents  to  be 
published.  Subject  to  the  provisions  of 
■  5  U.S.C.  552(b)  which  exempt  specified 
matters  from  requirements  for  release  to 
the  public  [see  subpart  B  of  this  part], 
the  classes  of  Department  of  the  Navy 
documents  required  to  be  published  on 
a  current  basis  in  the  Federal  Register 
are  listed  below. 

( 1 )  Naval  organization  and  points  of 
contact — descriptions  of  the  central  and 
field  organization  of  the  Department  of 
the  Navy  and  the  locations  at  which,  the 
members  or  employees  from  whom,  and 
the  methods  whereby,  the  public  may 
obtain  information,  make  submittals  or 
Tequests.  or  obtain  decisions; 

(2)  Methods  and  procedures  for 
business  with  the  public — statements  of 
the  general  coiirse  and  methods  by 
which  Department  of  the  Navy 
functions  affecting  members  of  the 
public  are  channeled  and  determined, 
including  the  nature  and  requirements 
of  all  formal  and  informal  procedures 
available; 

(3)  Procedural  rules  and  forms — rules 
of  procedure  for  functions  affecting 
members  of  the  public,  descriptions  of 
forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  contents  of  all 
papers,  reports,  or  examinations 
required  to  be  submitted  under  such 
rules  of  procedures;  and 

(4)  Substantive  rules  and  policies — 
substantive  rules  of  general  applicability 
adopted  as  authorized  by  law,  and 
statements  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  the 
Department  of  the  Navy.  Such  rules  are 
comnionly  contained  in  directives, 
manuals,  and  memorandums. 

(i)  "General  applicability"  defined. 
The  definition  prescribed  in  1  CFR  1.1 
pertains  to  the  classes  of  documents 
contemplated  in  §  701.64(b)(4). 


(ii)  Internal  personnel  rules  and 
internal  practices.  In  addition  to  the 
other  exemptions  listed  in  5  U.S.C. 
552(b)  and  subpart  B  of  this  part, 
particular  attention  is  directed  to  the 
exemption  pertaining  to  internal 
personnel  rules  and  internal  practices. 

(iii)  Local  regulations.  It  is 
unnecessary  to  publish  in  the  Federal 
Register  a  regulation  which  is 
essentially  local  in  scope  or  application, 
such  as  a  directive  issued  by  a  base 
commander  in  the  implementation  of 
his  responsiblity  and  authority  under 
subpart  G  of  part  700  of  this  title  for 
guarding  the  security  of  the  installation 
or  controlling  the  access  and  conduct  of 
visitors  or  tradesmen.  However,  such 
publication  may  be  authorized  under 
extraordinary  circumstances,  as 
determined  by  the  Chief  of  Naval 
Operations  or  the  Commandant  of  the 
Marine  Corps,  as  appropriate,  with  the 
conciu-rence  of  the  Judge  Advocate 
General. 

(iv)  Incorporation  by  reference.  With 
the  approval  of  the  Director  of  Jhe     • 
Federal  Register  given  in  the  limited 
instances  authorized  in  1  CFR  Part  51 
and  32  CFR  336.5(c),  the  requirement 
for  publication  in  the  Federal  Register 
may  be  satisfied  by  reference  in  the 
Federal  Register  to  other  publications 
containing  the  information  which  must 
otherwise  be  published  in  the  Federal 
Register.  In  general,  matters  eligible  for 
incorporation  by  reference  are  restricted 
to  materials  in  the  nature  of  published 
data,  criteria,  standards,  specifications, 
techniques,  illustrations,  or  other 
published  information  which  are 
reasonably  available  to  members  of  the 
class  affected. 

(b)  Public  inspection.  When  feasible. 
Department  of  the  Navy  and  Department 
of  Defense  documents  published  in  the 
Federal  Register  should  be  made 
available  for  inspection  and  copying, 
along  with  available  indexes  of  such 
documents,  in  the  same  locations  used 
for  public  inspection  and  copying  of  the 
documents  contemplated  in  §  701.65. 

§  701.65    Availability,  public  inspection, 
and  indexing  of  other  documents  affecting 
the  public. 

(a)  D/scus.s/on.  Section  552(a)  of  title 
5.  United  States  Code,  requires  the 
Department  of  the  Navy  to  make 
available  for  public  inspection  and 
copying  documents  which  have 
precedential  significance  on  those 
Department  of  the  Navy  decisions 
which  affect  the  public.  These 
documents  must  be  kept  readily 
available  for  public  inspection  and 
copying  at  designated  locations,  imless 
they  are  promptly  published  and  copies 
are  offered  for  sale.  Additionally, 


documents  issued  after  July  4,  1967,  are 
required  to  be  indexed  on  a  current 
basis.  These  indexes,  or  supplements 
thereto,  must  be  published  at  least 
quarterly  in  accordance  with  the 
provisions  of  this  paragraph.  In 
determining  whether  a  particular 
document  is  subject  to  the  requirements 
of  this  paragraph,  consideration  should 
be  given  to  the  statutory  purposes  and 
legal  effect  of  the  provisions. 

(1)  Statutory  purposes.  In  general,  the 
purpose  of  the  requirement  to  provide 
members  of  the  public  with  es.sential 
information  is  to  enable  them  to  deal 
effectively  and  knowledgeably  with 
Federal  agencies;  to  apprise  members  of 
the  public  of  the  existence  and  tontents 
of  documents  which  have  potential  legal 
consequences  as  precedents  in 
administrative  determinations  which 
may  affect  them;  and  to  permit  public 
e.xamination  of  the  basis  for 
administrative  actions  whicii  affect  the 
public. 

(2)  Legal  effect.  If  a  document  is 
required  to  be  indexed  and  made 
available  under  this  paragraph,  it  may 
not  be  used  or  asserted  as  a  precedent 
against  a  member  of  the  public  unless  it 
was  so  indexed  and  made  available,  or 
unless  the  person  against  whom  it  is 
asserted  had  actual  and  timely  notice  of 
its  contents. 

(b)  Classes  of  documents  affected.  (1) 
Subject  to  the  provisions  of  5  U.S.C. ' 
552(b)  which  exempt  specified  matters 
from  the  requirements  of  public 
disclosure,  the  following  classes  of 
Department  of  the  Navy  documents  are 
included  in  the  requirements  of  this 
paragraph: 

(i)  Final  adjudicative  opinions  and 
orders — opinions  (including  concurring 
and  dissenting  opinions)  and  orders 
which  are  issued  as  part  of  the  final 
disposition  of  adjudication  proceedings 
(as  defined  in  5  U.S.C.  551)  and  which 
may  have  precedential  effect  in  the 
disposition  of  other  cases  affecting 
members  of  the  public; 

(ii)  Policy  statements  and 
interpretations — statements  of  policy 
and  interpretations  of  less  than  general 
applicability  (i.  e..  applicable  only  to 
specific  cases;  organizations,  or 
persons),  which  are  not  required  to  be 
published  in  the  Federal  Register,  but 
which  may  have  precedential  effect  in 
the  disposition  of  other  cases  affecting 
members  of  the  public; 

(iii)  Manuals  and  instructions — 
administrative  staff  manuals,  directive,-., 
and  instructions  to  staff,  or  portions 
thereof,  which  establish  Department  of 
the  Navy  policy  or  interpretations  of 
policy  that  serve  as  a  basis  for 
determining  the  rights  of  members  of 
the  public  with  regard  to  Department  of 
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the  Navy  nijctions.  In  general,  manuals 
and  instrui  tions  relating  only  to  internal 
management  aspects  of  property  or 
fiscal  accounting,  personnel 
administration,  and  most  other 
"proprietary"  functions  of  the 
department  are  not  within  the  scope  of 
this  provision.  This  provision  also  does 
not  apply  to  instructions  for  employees 
on  methods,  techniques,  and  tactics  to 
be  u.sed  in  performing  their  duties;  for 
example: 

(A)  Instrudions  or  manuals  issued  for 
audit,  investigation,  and  inspection 
purposes; 

(B)  Tho.se  which  prescribe  operational 
tactics:  standards  of  performance; 
criteria  for  defense,  prosecution,  or 
settlement  of  cases;  or  negotiating  or 
bargaining  techniques,  limitations,  or 
positions;  and 

(C)  Operations  and  maintenance 
marmals  and  technical  information 
concerning  munitions,  equipment,  and 
systems,  and  foreign  intelligence 
operations. 

(2)  In  determining  whether  a 
document  has  precedential  effect,  the 
primary  test  is  whether  it  is  intended  as 
guidance  to  be  followed  either  in 
decisions  or  evaluations  by  the  issuing 
authority's  subordinates,  or  by  the 
issuing  authority  itself  in  the 
adjudii^ition  or  determination  of  future 
tases  involving  similar  facts  or  issues. 
The  kinds  of  orders  or  opinions  which 
clearly  would  have  precedential  effect 
are  those  that  are  intended  to  operate 
both  as  flnal  dispositions  of  the 
questions  involved  in  the  individual 
cases  presented,  and  as  rules  of  det:ision 
to  be  followed  by  the  issuing  authority 
or  its  subordinates  in  future  cases 
involving  similar  questions.  By  contrast, 
many  adjudicative  orders  and  opinions 
issued  within  the  Department  of  the 
Navy  operate  only  as  ca.se-by-case 
applications  of  policies  or 
interpretations  established  in  provisions 
of  manuals  or  directives  and  are  not 
themselves  used,  cited,  or  relied  on  as 
rules  of  decision  in-future  cases.  In 
these  instances,  the  underlying  manual 
or  directive  provisions  obviously  would 
have  precedential  effect,  but  the  orders 
and  opinions  themselves  would  not 
have.  A  recommendation  by  an  official 
who  is  not  authorized  to  adjudiruite.  or 
to  issue  a  binding  statement  of  policy  or 
interpretation  in  a  particular  matter 
would  not  have  precedential  effect, 
though  an  order,  opinion,  statement  of 
policy,  or  interpretation  issued  by  an 
authorized  official  pursuant  to  such 
recommendation  might  have  that  effect. 

(c)  Deletion  of  identifying  details.  (1) 
Although  the  exemptions  from  public 
disclosure  described  in  5  U.S.C.  552  and 
subpart  B  of  this  part  are  applicable  to 


documents  which  are  required  to  be 
indexed  and  made  available  for  public 
inspection  and  copying  under  this 
paragraph,  there  is  no  general 
requirement  that  any  segregable 
portions  of  partially  exempt  documents 
be  so  indexed  and  made  available  for 
public  inspection  and  copying.  As  a 
general  rule,  a  record  may  therefore  be 
held  exempt  in  its  entirety  from  the 
requirements  of  this  paragraph  if  it  is 
determined  that  it  contains  exempt 
matter  and  that  it  is  reasonably 
foreseeable  that  disclosure  would  be 
harmful  to  an  interest  protected  by  that 
exemption.  An  exception  to  this  general 
rule  does  exist  with  regard  to  a  record 
which  would  be  exempt  Oiil>  because  it 
contains  information  which,  if 
disclosed,  would  result  in  a  clearly 
unwarranted  invasion  of  privacy. 

(2)  Where  necessary  to  prevent  a 
clearly  unwarranted  invasion  of  a 
person's  privacy,  identifying  details 
should  be  deleted  from  a  record  which 
is  required  to  be  indexed  and  made 
available  for  public  inspection  and 
copying  under  this  paragraph.  In  every 
such  case,  the  justification  for  the 
deletion  must  be  fully  stated  in  writing 
in  a  manner  which  avoids  creating 
inferences  that  could  be  injurious  to  the 
person  whose  privacy  is  involved.  Usual 
reasons  for  deletion  of  identifying 
details  include  protection  of  privacy  in 
a  person's  business  affairs,  medical 
matters,  or  private  family  matters: 
humanitarian  considerations;  and 
avoidance  of  embarrassment  to  a  person. 

(d)  Publication  of  indexes — (1)  Form 
of  indexes.  Each  index  should  be 
arranged  topically  or  by  descriptive 
words,  so  that  members  of  the  public 
may  be  able  to  locate  the  pertinent 
dof;uments  by  subject,  rather  than  by. 
case  name  or  by  a  numbering  system. 

(2)  Time  of  publication.  Each 
component  having  cognizance  of 
records  required  under  this  paragraph  to 
be  indexed  shall  compile  and  maintain 
an  index  of  such  records  on  a 
continually  current  basis.  Each  such 
index  was  required  to  initially  be 
published  by  July  1, 1975.  An  updated 
version  of  each  such  index,  or  a  current 
supplement  thereto,  shall  be  published 
by  an  authorized  method  at  least 
annually  thereafter. 

(3)  Methods  of  publication^The 
methods  authorized  for  publication  of 
the  indexes  contemplated  in  this 
paragraph  are: 

(i)  Publication  in  the  Federal  Register; 

(ii)  Commercial  publication,  provided 
that  such  commercial  publication  is 
readily  available  to  members  of  the 
public,  or  will  be  made  available  upon 
request  and  payment  of  costs  (if  this 
method  is  utilized,  information  on  the 


cost  of  copies  and  the  address  from 
which  they  may  be  obtained  shall  be 
published  in  the  Federal  Register);  or 

(iii)  Furnishing  internally  reproduced 
copies  upon  request,  at  cost  not  to 
exceed  the  direct  cost  of  duplication  in 
accordance  with  subpart  D  of  this  part, 
provided  that  it  is  determined,  by  an 
order  published  in  the  Federal  Register. 
that  the  publication  of  the  index  by 
methods  §  701.65(d)(3)  (i)  or  (ii)  would 
be  unnecessary  or  impracticable.  Such 
order  shall  state  the  cost  of  copies  and 
the  address  from  which  they  may  be 
obtained.  The  Chief  of  Naval  Operations 
(N09B30)  is  authorized  to  issue  such  an 
order  in  a  proper  case. 

(4)  Public  inspection  of  indexes.  In 
addition  to  publication  by  one  of  the 
foregoing  methods,  each  index  will  be 
made  available  for  public  inspection 
and  copying  in  accordance  with 
§  701.65(e)  at  the  locations  where 
Department  of  the  Navy  records  are 
available  for  public  inspection. 

e.  Where  records  may  be  inspected. 
Locations  and  times  at  which 
Department  of  the  Navy  records,  and 
indexes  thereof,  are  available  for  public 
inspection  and  copying  are  shown  in 
§701.32. 

(f)  Co.'st.  Fees  for  copying  services,  if 
any,  furnished  at  locations  shown  in 

§  701.32  shall  be  determined  in 
accordance  with  subpart  D  of  this  part. 

(g)  Records  of  the  United  States  Navy- 
Marine  Corps  Court  of  Military  Review. 
The  United  States  Navy-Marine  Corps 
Court  of  Military  Review  is  deemed  to 
be  a  "court  of  the  United  States"  within 
the  meaning  of  5  U.S.C.  551  and  is 
therefore  excluded  from  the 
requirements  of  5  U.S.C.  552. 
Nevertheless,  unpublished  decisions  of 
the  United  States  Navy-Marine  Corps. 
Court  of  Military  Review,  although  not 
indexed,  are  available  for  public 
inspection  at  the  location  shown  in 

§  701.32(c). 

§70J.66    Publication  of  proposed 
regulations  for  public  comment 

(a)  Discussion.  The  requirements  of 
this  section  are  not  imposed  by  statute, 
but  are  the  implementation  of  policies 
and  procedures  created  administratively 
in  32  CFR  part  336.  In  effect,  the 
pertinent  provisions  of  32  CFR  part  336 
establish,  within  the  Department  of 
Defense  and  its  components,  procedures 
that  are  analogous  to  the  public 
rulemaking  procedures  applicable  to 
some  functions  of  other  Federal 
agencies  under  5  U.S.C.  553.  While  the 
administrative  policy  of  encouraging  the 
maximum  practicable  public 
participation  in  the  Department  of  the 
Navy  rulemaking  shall  be  diligently 
followed,  determinations  by  the 


Department  of  the  Navy  as  to  whether 
a  proposed  regulatory  requirement 
originated  by  it  comes  within  the 
purview  of  this  paragraph  and  the 
corresponding  provisions  of  32  CFR  part 
336,  and  as  to  whether  inviting  public 
comment  is  warranted,  shall  be 
conclusive  and  final. 

(b)  Classes  of  documents  affected. 
Each  proposed  regulation  or  other 
document  of  a  class  described  in 

§  701.64(a)  (or  a  proposed  revision  of  an 
adopted  document  of  any  of  those 
classes)  which  would  "originate"  within 
the  Department  of  the  Navy  a 
requirement  of  general  applicability  and 
future  effect  for  implementing, 
interpreting,  or  prescribing  law  or 
policy,  or  practice  and  procedure 
requirements  constituting  authority  for 
prospective  actions  having  substantial 
and  direct  impact  on  the  public,  or  a 
significant  portion  of  the  public,  must   , 
be  evaluated  to  determine  whether 
inviting  public  comment  prior  to 
issuance  is  warranted.  Documents  that 
merely  implement  regulations 
previously  issued  by  higher  naval 
authorities  or  by  the  Department  of 
Defense  will  not  be  deemed  to 
"originate"  requirements  within  the 
purview  of  this  section.  If  a  proposed 
document  is  within  the  purview  of  this 
section,  publication  to  invite  public 
comment  will  be  warranted  unless, 
upon  evaluation,  it  is  affirmatively 
determined  both  that  a  significant  and 
legitimate  interest  of  the  Department  of 
the  Navy  or  the  public  will  be  Served  by 
omitting  such  publication  for  public 
comment,  and  that  the  document  is 
subject  to  one  or  more  of  the  following 
exceptions: 

(1)  It  pertains  to  a  military  or  foreign 
affairs  function  of  the  United  States 
which  has  been  determined  under  the 
criteria  of  an  Executive  Order  or  statute 
to  require  a  security  classification  in  the 
interests  of  national  defense  or  foreign 
policy; 

(2)  It  relates  to  naval  management, 
naval  military  or  civilian  personnel,  or 
public  contracts  (e.g..  Navy  Procurement 
Directives),  including  nonappropriated 
fund  contracts; 

(3)  It  involves  interpretative  rules, 
general  statements  of  policy,  or  rules  of 
agency  organization,  procedure,  or 
practice:  or 

(4)  It  is  determined  with  regard  to  the 
document,  for  good  cause,  that  inviting 
public  comment  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

(c)  Procedures — (1)  Normal  case. 
Unless  the  official  having  cognizance  of 
a  proposed  regulatory  document 
determines  under  the  criteria  of 

§  701.66(b)  that  inviting  public 


comment  is  not  warranted,  he  or  she 
shall  cause  it  to  be  published  in  the 
Federal  Register  with  an  invitation  for 
the  public  to  submit  comments  in  the 
form  of  written  data,  views,  or 
arguments  during  a  specified  period  of 
not  less  than  30  days  following  the  date 
of  publication.  An  opportunity  for  oral 
presentation  normally  will  not  be 
provided,  but  may  be  provided  at  the 
sole  discretion  of  the  official  having 
cognizance  of  the  proposed  directive  if 
he  or  she  deems  it  to  be  in  the  best 
interest  of  the  Department  of  the  Navy 
or  the  public  to  do  so.  After  careful 
consideration  of  all  relevant  matters 
presented  within  the  period  specified 
for  public  comment,  the  proposed 
document  may  be  issued  in  final  form. 
After  issuance,  the  adopted  document, 
and  a  preamble  explaining  the 
relationship  of  the  adopted  document  to 
the  proposed  document  and  the  nature 
and  effect  of  public  cotnments,  shall  be 
published  in  the  Federal  Register  for 
the  guidance  of  the  public. 

(2)  Where  public  comment  is  not 
warranted.  The  official  having 
cognizance  of  a  proposed  document 
within  the  purview  of  this  paragraph 
shall,  if  he  or  she  determines  that 
inviting  public  comment  concerning  tbe 
document  is  not  warranted  under  the 
criteria  of  §  701.66(b).  incorporate  that 
determination,  and  the  basis  therefor,  in 
the  document  when  it  is  issued  or 
submitted  to  a  higher  authority  for 
issuance.  After  issuance,  suchjdocument 
shall  be  published  in  the  Federal 
Register  for  the  guidance  of  the  public, 
if  required  under  §  701.64(b). 

§  70 7 .67    Petitions  for  issuance, 
revision,  or  cancellation  of  regulations 
affecting  the  public 

In  accordance  with  the  provisions  of 
32  CFR  part  336,  the  Department  of  the 
Navy  shall  accord  any  interested  person 
the  right  to  petition,  in  writing,  for  the 
issuance,  revision,  or  cancellatioii  of 
regulatory  document  that  originates,  or 
would  originate,  for  the  Department  of 
the  Na\7.  a  policy,  requirement,  or 
procedure  which  is.  or  would  be.  within 
the  purview  of  §  701.66.  The  official 
having  cognizance  of  the  particular 
regulatory  document  involved,  or 
having  cognizance  of  the  subject  matter 
of  a  proposed  document,  shall  give  full 
and  prompt  consideration  to  any  such 
petition.  Such  official  may.  at  his  or  her 
absolute  discretion,  grant  the  petitioner 
an  opportunity  to  appear,  at  his  or  her 
own  expense,  for  the  purpose  of 
supporting  the  petition,  if  this  is 
deemed  to  be  compatible  with  orderly 
conduct  of  public  businiBSS.  The 
petitioner  shall  be  advised  in  writing  of 
the  disposition,  and  the  reasons  for  the 


disposition,  of  any  petition  within  the 
purview  of  this  section. 

Dated:  August  19.  1994 

Lewis  T.  Booker, 

LCDH.  JAGC,  USN.  Federal  Register  Uaison 
Officer 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH63-3-6652;  OH64-3-6653;  FRL-506a-9J 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Final  rule;  removal. 

summary:  On  July  26, 1994,  the  USEPA 
published  a  final  rule,  through  the 
"direct  final"  procedure,  approving  two 
exemption  requests  from  the 
requirements  contained  in  Section 
182(0  of  the  Clean  Air  Act  (Act)  for  the 
Toledo  and  Dayton  ozone 
nonattainment  areas  in  Ohio.  See  59  FR 
37947.  The  USEPA  is  removing  this 
final  rule  due  to  adverse  comments 
received  on  this  action.  In  a  subsequent 
final  rule,  USEPA  will  summarize  and 
respond  to  the  comments  received  on 
these  exemption  requests  from  the  State 
of  Ohio. 

EFFECTIVE  DATE:  September  12.  1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 

United  States  Environmental 
Protection  Agency,  Region  5.  Air 
Enforcement  Branch,  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schleyer.  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J).  United  States  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois. 
60604,  (312)  333-5089. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Nitrogen  oxides.  Ozone.  Volatile  organic 
compounds. 

Dated:  August  30. 1994 
Valdas  V.  Adamkus. 
Regional  Administrator. 

Part  52.  chapter  1.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  KK— Ohio 

§  52. 1 879    Review  of  new  sources  and 
modifications. 

§52.1879    [Amended] 

2.  Section  52.1879  is  amended  by 
removing  paragraph  (0. 

§52.1885    Control  Strategy:  Ozone. 

§52.1885    [Amended] 

3.  Section  52.1885  is  amended  by 
removing  paragraph  (r). 
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40  CFR  Part  52 

[WA17-1-6867a  and  WA1S-1-5866a;  FRL- 
5065-3] 

Approval  and  Promulgation  of 
Emission  Statement  Implementation 
Plan;  Washington  State 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  the  State 
Implementation  Plan  (SEP)  submitted  by 
the  State  of  Washington  for  the  purpose 
of  implementing  an  emission  statement 
program  for  stationary  sources  within 
the  Vancouver  Air  Quality  Maintenance 
Area  and  the  Central  Puget  Sound 
Ozone  Nonattainment  Area.  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  the  Federal 
requirements  for  an  emission  statement 
program  as  part  of  the  SIP  for 
Washington  State. 

DATES:  This  final  rule  will  be  effective 
on  November  14. 1994  unless  adverse  or 
critical  comments  are  received  by 
October  12, 1994.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  EPA,  Region  10,  Air  Programs 
Development  Section  (AT-082),  1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center,  EPA, 
401  M  Street,  SW.,  Washington,  DC 
20460.  Copies  of  material  submitted  to 
EPA  may  be  examined  during  normal 


business  hours  at  the  following 
locations:  EPA,  Region  10,  Air  Programs 
Development  Section,  1200  Sixth 
Avenue,  Seattle,  Washington  98101,  and 
the  Washington  State  Department  of 
Ecology,  300  Desmond  Drive,  Olympia, 
Washington  98504. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Cooper,  EPA,  Region  10,  Air 
Programs  Development  Section  (AT— 
082),  Seattle,  Washington  98101,  (206) 
553-6917. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  air  quality  planning  and  SIP 
requirements  for  ozone  nonattainment 
and  transport  areas  are  set  out  in 
subparts  I  and  II  of  part  D  of  title  1  of 
the  Clean  Air  Act,  as  amended  by  the 
Clean  Air  Act  Amendments  of  1990 
(CAA  or  "the  Act").  EPA  ha«;  published 
a  "General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  title  I  of  the  CAA, 
including  those  State  submittals  for 
ozone  transport  areas  within  the  States 
(see  57  FR  13498  (April  16,  1992)  ("SIP: 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990").  57  FR 
18070  (April  28.  1992)  ("Appendices  to 
the  General  Preamble"),  and  57  FR 
55620  (November  25,  1992)  ("SIP:  NO, 
Supplement  to  the  General  Preamble")). 

EPA  has  also  issued  a  draft  guidance 
document  describing  the  requirements 
for  the  emission  statement  programs 
discussed  in  this  document,  entitled 
"Guidance  on  the  Implementation  of  an 
Emission  Statement  Program"  (July, 
1992).  The  Agency  is  also  conducting  a 
rulemaking  process  to  modify  part  40  of 
the  CFR  to  reflect  the  requirements  of 
the  emission  statement  program. 

Section  182  of  the  Act  sets  o>it  a 
graduated  control  program  for  ozone 
nonattainment  areas.  Section  182(a)  sets 
out  requirements  applicable  in  marginal 
nonattainment  areas,  which  are  also 
made  applicable  in  subsections  (b),  (c), 
(d),  and  (e)  to  all  other  ozone 
nonattainment  areas.  Among  the 
requirements  in  section  182(a)  is  a 
program  in  paragraph  (3)  of  that 
subsection  for  stationary  sources  to 
prepare  and  submit  to  the  State  each 
year  emission  statements  showing 
actual  emissions  of  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOJ.  This  paragraph  provides  that  the 
States  are  to  submit  a  revision  to  their 
SIPs  by  November  15, 1992  establishing 
this  emission  statement  program. 

The  CAA  requires  facilities  to  submit 
the  first  emission  statement  to  the  State 
within  three  years  after  November  15, 


1990,  and  annually  thereafter.  EPA 
requests  that  the  States  submit  the 
emission  data  to  EPA  through  the 
Aerometric  Information  Retrieval 
System  (AIRS).  The  minimum  emission 
statement  data  should  include: 
certification  of  data  accuracy;  source 
identification  information;  operating 
schedule;  emissions  information  (to 
include  annual  and  typical  ozone 
season  day  emissions);  control 
equipment  information;  and  process 
data.  EPA  developed  emission 
statements  data  elements  to  be 
consistent  with  other  source  and  Stale 
reporting  requirements.  This 
consistency  is  essential  to  assist  States 
with  quaUty  assurance  for  emission 
estimates  and  to  facilitate  consoUdation 
of  all  EPA  reporting  requiremenls. 

In  addition  to  the  submission  of  the 
emission  statement  data  to  AIRS.  States 
should  provide  EPA  with  a  status  report 
that  outlines  the  degree  of  compliance 
with  the  emissions  statement  program. 
Beginning  July  1. 1993.  States  should 
report  quarterly  to  EPA  the  total  number 
of  sources  affected  by  the  emission 
statement  provisions,  the  number  that 
have  complied  with  the  provisions,  and 
the  number  that  have  not.  This  status 
report  should  also  include  the  total 
annual  and  typical  ozone  season  day 
emissions  from  all  reporting  sources, 
both  corrected  and  non-corrected  for 
rule-effectiveness  (RE).  States  should 
include  in  their  status  report  a  list  of 
sources  that  are  delinquent  in 
submitting  their  emission  statement  and 
that  emit  500  tons  per  year  (tpy)  or  more 
of  VOC  or  2500  tpy  or  more  ofNO,.  This 
report  should  be  a  quarterly  submittal 
until  all  the  regulated  sources  have 
complied  for  the  reporting  year. 
Suggested  submittal  dates  for  the 
quarterly  status  reports  are  July  1, 
October  1,  January  1,  and  April  1. 

II.  Analysis  of  Slate  Submission 

There  are  several  key  general  and 
specific  components  of  an  acceptable 
emission  statement  program. 
Specifically,  the  State  must  submit  a 
revision  to  its  SIP  and  the  emission 
statement  program  must  meet  the 
minimum  requirements  for  reporting  by 
the  sources  and  the  State.  In  general,  the 
program  must  include,  at  a  minimum, 
provisions  for  applicability,  definitions, 
compliance,  and  specific  source 
requirements  detailed  below. 

A.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  its  SIP,  of  which  the 
emission  statement  program  will 
become  a  part.  Sections  110(a)(1)  and 
110(a)(2)  of  the  Act  provide  that  each 


implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing. 

The  State  of  Washington  held  a  public 
hearing  on  January  5. 1993  in 
Vancouver,  and  January  6, 1993  in 
SeaTac  to  solicit  public  comment  on  the 
implementation  plan  for  the  Vancouver 
Air  Quality  Maintenance  Area  and  the 
Central  Puget  Sound  Ozone 
Nonattainment  Areas,  respectively. 
Following  the  public  hearing,  the  plan 
was  signed  by  the  Director  of  the 
Washington  State  Department  of 
Ecology  (the  Governor's  designee)  on 
January  22. 1993.  EPA  received  an 
official  revision  to  the  SIP  on  Januarv' 
28. 1993  which  supersedes  the  SIP 
submittal  of  November  16, 1992. 
Additionally,  replacement  pages  were 
submitted  July  5,  1994  to  clarify  which 
sources  are  subject  to  the  emission 
■statement  program. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  the  criteria  set  out  at 
40  CFR  part  51.  appendix  V  (1991).  as 
amended  by  57  FR  42216  (Augu.st  26, 
1991).  A  letter  dated  April  8. 1993  was 
forwarded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review- 
process.  In  today's  action.  EPA  approves 
Washington's  emission  statement 
program  SIP  submittal  and  invites 
public  comment  on  the  action. 

B.  Components  of  Emission  Statement 
Program 

1.  Program  Elements 

Washington's  emission  statement 
program  includes  provisions  covering 
applicability  of  the  regulations, 
definitions  for  key  terms  used  in  the 
regulations,  a  compliance  schedule  for 
sources  covered  by  the  regulations,  and 
the  specific  reporting  requirements  for 
sources.  Under  Washington  State  law. 
the  Revised  Code  of  Washington  (RCWJ 
sections  70.94.141  and  70.94.331 
authorize  Ecology  and  local  authorities 
to  "require  access  to  records,  books, 
files,  and  other  information  specific  to 
the  control,  recovery,  or  release  of  air 
contaminants  into  the  atmosphere."  The 
Washington  Administrative  Code 
(WAC)  173-400-105  states  that  'the 
owner  or  operator  of  a  source  shall  upon 
notification  by  the  director  of  Ecology, 
maintain  records  ...  deemed  necessary  to 
determine  whether  the  source  is  in 
compliance  with  applicable  emission 
limitations  and  control  measures." 

2.  Reporting  Requirements  for  Sources 

In  accordance  with  the  Act, 
Washington's  emission  statement 


program  requires  sources  to  submit 
certification  that  the  information  is 
accurate  to  the  best  knowledge  of  the 
individual  certifying  the  statement, 
source  identification  information, 
operating  information,  process  rate  data, 
control  equipment  information,  and 
emissions  information. 

3.  Reporting  Requirements  for  State 

Washington's  emission  statement 
program  includes  a  provision  for  the 
State  to  provide  the  identifying 
information  for  the  sources  covered  by 
the  emission  statement  program,  the 
value  for  rule  effectiveness  utilized  by 
the  State  in  its  SIP  calculations,  the 
source  data  elements  entered  into  AIRS, 
and  quarterly  emission  statement  status 
reports.  The  quarterly  reports  should 
show  the  total  number  of  facilities  that 
met  the  State's  emission  statements 
program  requirements  and  the  number 
of  facilities  that  failed  to  meet  the 
requirements.  Washington  has 
submitted  quarterly  emissions  statement 
status  reports  since  July  1, 1993.  The 
emissions  statement  status  reports 
contain  all  required  data  elements. 
Ecology  and  the  local  air  pollution 
control  authorities  require  emission 
statement  data  for  the  annual  emission 
inventory  update. 

4.  Sources  Covered 

Section  182(a)(3)(B)  of  the  Act 
requires  that  States  with  areas 
designated  as  nonattainment  for  ozone 
(O3)  require  emission  statement  data 
from  sources  of  volatile  organic 
compounds  (V'OC)  or  oxides  of  nitrogen 
(NOx)  in  the  nonattainment  areas. 
Washington's  Emission  Statement 
Program  applies  the  source  reporting 
-requirement*  as  outlined  in  EPA's 
'Draft  Guidance  on  the  Implementation 
of  an  Emission  Statement  Program." 
Sources  subject  to  this  requirement  are: 

(1)  Sources  in  03  nonattainment  areas 
that  emit  25  (tpy)  or  more  of  NOx;  and 

(2)  sources  in  03  nonattainment  areas 
that  emit  25  tpy  or  more  of  VOC. 
Additionally,  if  a  source  emits  at  least 
the  minimum  established  reporting 
level  of  VOC  or  NOx  (for  example.  25 
tpy  or  more  in  an  03  nonattainment 
area),  and  the  other  pollutant  is  emitted 
at  less  than  25  tpy.  then  the  other 
pollutant  should  ahso  be  included  in  the 
emission  statement. 

5.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA.  The  EPA  criteria  addressing 
the  enforceability  of  SIPs  and  SIP 
revisions  were  stated  in  a  September  23. 
1987  memorandum  (with  attachments)     ■ 
from  J.  Craig  Potter.  Assistant 


Administrator  for  Air  and  Radiation,  et 
al.  (see  57  FR  13541).  SIP  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(.see  section  110(a)(2)(C)  of  the  Act). 

The  State  of  Washington  has  a 
program  in  its  SIP  that  will  ensure  that 
the  requirements  of  sections 
182(a)(3)(B).  182(f).  and  184(b)(2)  of  the 
Act  for  emission  statement  measures 
contained  in  the  SIP  are  adequately 
enforced.  Submission  of  emission 
statement  data  is  enforced  through  the 
Southwest  Air  Pollution  Control 
Authority  (SWAPCA)  and  the  Puget 
Sound  Air  Pollution  Control  Agency 
(PSAPCA).  PSAPCA  requires 
submission  by  April  15  of  each  vear. 
and  SWAPCA  requires  submission  by 
March  15  of  each  year.  EPA  expects  that 
the  state's  exi.sting  air  enforcement 
program  will  be  adequate. 

III.  Final  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  1356.5-13566) 
In  this  action.  EPA  is  granting  approval 
of  the  emission  statement  plan  revision 
submitted  to  EPA  on  January  28.  1993 
because  it  meets  all  of  the  applicable 
requirements  of  the  CAA. 

IV.  Administrative  Review 

Under  the  Regulator)-  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  mu.st  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
numl)er  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulator}, 
flexibility  analysis  would  constitute 
Federal  inquirv-  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A. .  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 
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The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  become  effective  on 
November  14, 1994  unless,  by  October 
12, 1994,  adverse  or  critical  comments 
are  received. 

Nothing  is  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  SIP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circiiit  by  November  14, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not 
bechallenged  later  in  proceedings  to 
enforce  its  requirements.  (See  42  U.S.C. 
7607(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection. 
Hydrocarbons.  Incorporation  by 
reference,  Intergovernmental  relations. 
Oxides  of  nitrogen.  Nitrogen  dioxide, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  July  1 ,  1982. 


Dated:  August  25, 1994. 
Chuck  Clarke, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(46)  to  read  as 
follows: 

§52^470    Identification  of  plan. 


(c)*  *  * 

(46)  On  January  28, 1993  the  State  of 
Washington  submitted  a  SIP  revision  for 
the  purpose  of  implementing  an 
emission  statement  program  for 
stationary  sources  within  the  Vancouver 
Air  Quality  Maintenance  Area  and  the 
Central  Puget  Sound  Ozone 
Nonattainment  Area.  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  the  Federal 
requirements  for  an  emission  statement 
program  as  part  of  the  SIP  for 
Washington  State. 

(i)  Incorporation  by  reference. 

(A)  Letters  dated  January  22, 1993 
from  the  Director  of  the  Washington 
Department  of  Ecology  to  EPA  Region 
10  amending  the  Washington  SIP  for 
both  the  Vancouver  and  Central  Puget 
Sound  areas. 

(B)  "Supplement  to  the  SIP  for 
Washington  State.  A  Plan  for  Attaining 
and  Maintaining  National  Ambient  Air 
Quality  Standards  for  Ozone  in  Central 
Puget  Sound,"  sections  6.0, 6.1,  and  6.2, 
adopted  January  22. 1993. 

(C)  "Supplement  to  the  SIP  for 
Washington  State.  A  Plan  for  Attaining 
and  Maintaining  National  Ambient  Air 
Quality  Standards  for  Ozone  in  the 
Vancouver  Air  Quality  Maintenance 
Area,"  sections  7.0.  7.1,  7.2,  and  7.3. 
adopted  January  22. 1993. 

•        •        •        *        • 

[FR  Doc.  94-22400  Filed  9-^94;  8:45  am) 
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40  CFR  Part  52 
[TX-23-1-6390;  FRL-6063-€] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Revision  to  the  State  Implementation 
Plan  (SIP)  Addressing  Cart>on 
Monoxide  (CO)  for  El  Paso 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  Texas  SIP  addressing  CO 
for  El  Paso.  Certain  elements  of  the 
complete  El  Paso  CO  SIP  were 
submitted  by  the  Governor  of  Texas  to 
the  EPA  in  order  to  meet  the  November 
15. 1992,  deadline  for  the  purpose  of 
bringing  about  the  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  CO.  These  elements  satisfy 
certain  Federal  requirements  for  an 
approvable  nonattainment  area  CO  SIP 
for  El  Paso.  This  Federal  Register  (FR) 
action  approves  some  of  the  elements  of 
the  complete  El  Paso  CO  SIP.  including 
the  1990  base  year  CO  emissions 
inventory  and  the  oxygenated  fuels 
program.  The  remaining  elements  of  the 
complete  El  Paso  CO  SIP  have  been  or 
will  be  acted  upon  in  separate  FR 
actions. 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  October  12, 1994. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
A).  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 

U.S.  Environmental  Protection  Agency, 
Air  and  Radiation  Docket  and 
Information  Center,  401  M  Street  SW., 
Washington,  DC  20460. 

Texas  Natural  Resource  Conservation 
Commission,  Air  Quality  Planning 
Annex,  12118  North  IH-35,  Park  35  • 
Technology  Center,  Building  A, 
Austin,  Texas  78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Cupp,  Planning  Section  (6T- 
AP),  Air  Programs  Branch.  USEPA 
Region  6, 1445  Ross  Avenue.  Dallas,         i 
Texas  75202-2733,  telephone  (214)  ' 

665-8015. 


SUPPLEMENTARY  INFORMATION: 
Background 

A  segment  of  El  Paso.  Texas,  was 
designated  nonattaiimient  for  CO  and 
classified  as  moderate  with  a  design 
value  below  12.7  parts  per  million 
(ppm.)  (specifically  12.6).  under 
sections  107(d)(4)(AJand  186(a)  of  the 
Clean  Air  Act  (CAA),  upon  enactment  of 
the  Clean  Air  Act  Amendments  of 
1990.'  Please  reference  56  FR  56694 
(November  6.  1991).  57  FR  13498.  and  . 
13529  (April  16. 1992).  The  air  quality 
planning  requirements  for  moderate  CO 
nonattainment  areas  with  a  design  value 
less  than  or  equaUo  12.7  ppm.  are  set 
out  in  subparts  one  and  three  of  part  D. 
title  I  of  the  CAA. 

The  EPA  has  issued  a  "General 
Preamble"  describing  the  EPA's 
preliminary  views  on  how  the  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  title  I  of  the  CAA. 
including  those  State  submittals 
containing  moderate  CO  nonattainment 
area  SIP  requirements.  See  generally  57 
FR  13498  (April  16, 1992)  and  57  FR 
18070  (April  28, 1992). 

Moderate  CO  nonattainment  areas  less 
than  12.7  ppm..  such  as  El  Paso,  were 
required  to  submit  SIPs  to  the  EPA  by 
November  15. 1992.  containing 
specifically:  (1)  A  comprehensive, 
accurate,  and  current  inventory  of  actual 
emissions  from  all  sources  of  CO  in  the 
nonattainment  area  (sections  172(c)(3) 
and  187(a)(1)  of  the  CAA);  (2)  no  later 
than  September  30, 1995.  and  no  later 
than  the  end  of  each  three  year  period 
thereafter,  until  the  area  is  redesignated 
to  attainment,  a  revised  inventory 
meeting  the  requirements  of  sections 
187(a)(1)  and  187(a)(5)  of  the  CAA:  (3) 
a  permit  program  to  be  submitted  by 
November  15, 1993.  which  meets  the 
requirements  of  section  173  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of  CO 
(section  172(c)(5));  (4)  Contingency 
measures  due  November  15. 1993.  that 
are  to  be  implemented  if  the  EPA 
determines  that  the  area  has  failed  to 
attain  the  primary  standards  by  the 
applicable  date  (section  172(c)(9));  (.=>)  a 
commitment  to  upgrade  the  current  I/M 
program  and  submit  a  SIP  revision  for 
the  I/M  program  by  November  15, 1993. 
(section  187(a)(4));  and  (6)  an 
oxygenated  fuels  program  (section 
211(m)). 


'  The  1990  Amendments  to  the  CAA  made  - 
significant  changes  to  the  air  quality  planning    .    _ 
requirements  for  area*  that  do  hot  meet  (or  that- 
signiricantiy  contribute  to  ambient  air  quality  in  a 
nearby  area  that  does  not  meet)  the  CO  N.AAQS  (see 
Public  Law  Number  101-549.  104  Stat.  2399). 
References  herein  are  to  the  CAA.  as  amended.  42 
II.S.C.  7401  et  ifiq. 


Section  llO(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  SIP  submittals  (see  57  FR  13565- 
13566).  The  EPA  announced  its 
proposed  approval  of  the  El  Paso  CO 
emission  inventory  and  the  oxygenated 
fuels  regulations  on  April  4, 1994  (58  FR 
15683-15686)  and  requested  public 
comments.  No  comments  were  received. 
In  this  FR  action,  the  EPA  is  approving 
two  of  the  elements  of  the  complete  El 
Paso  CO  SIP,  specifically  the  1990  base 
year  CO  emissions  inventory,  and  the 
oxygenated  fuels  program.  The 
remaining  elements  of  the  complete  El 
Paso  CO  SIP  will  be  acted  upon  in 
separate  FR  actions.  . 

Response  to  Comments 

As  stated  previously,  the  EPA 
proposed  approval  of  the  El  Paso  CO 
emission  inventory  and  the  oxygenated 
fuels  regulations  on  April  4.  1994  (59  FR 
15683-15686),  and  no  comments  were 
received  regarding  the  proposed 
approval. 

Final  Action 

Section  llO(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  SIP  submittals  (see  57  FR  13565- 
13566).  The  EPA  in  this  action  is 
approving  the  following  elements  of  the 
complete  El  Paso  CO  SIP:  the  1990  ba.se 
year  CO  emissions  inventory  and  the 
oxygenated  fuels  program.  These  two. 
elements  meet  all  of  the  applicable 
requirements  of  the  CAA.  The 
remaining  elements  of  the  complete  El 
Paso  CO  SIP  that  were  submitted  to  the 
EPA  by  November  15. 1992.  or  by 
November  15.  1993.  will  be  or  have 
been  aded  upon  in  separate  FR  actions. 

On  October  23, 1992.  the  Governor  of 
Texas  submitted  to  the  EPA  a  SIP 
narrative  revision  for  CO  concerning  El 
Paso,  which  included  the  general  SIP 
revision  and  the  oxygenated  fuels 
regulations.  The  State  also  submitted  to 
the  EPA  a  completed  emissions 
inventory  on  November  17,  1992,  and  a 
commitment  to  upgrade  the  existing 
I/M  program  on  November  15. 1992. 

The  EPA  announced  its  proposed 
approval  of  the  El  Paso  CO  emission 
inventory  and  the  oxygenated  fuels 
regulations  on  April  4. 1994  (59  FR 
15683-15686)  and  requested  public- 
comments.  No  comments  were  received. 
In  that  rulemaking  action,  the  EPA 
described  in  detail  its  interpretation  of 
title  I  and  its  rationale  for  proposing  to 
approve  these  elements  of  the  El  Paso 
CO  SIP  after  taking  into  consideration 
the  specific  factual  issues  presented.  It 
is  importam  to  note  that  the  El  Paso  CO 
1990  base  year  inventory  consists  of  the 
following  list  of  the  CO  peak  season 
daily  emissions  estimates  in  tons  per 


day  (t/d):  Point  Sources,  nine  t/d:  Area 
Sources,  three  t/d;  Mobile  On-Road 
Sources,  291  t/d;  Mobile  Nonroad 
Sources.  67  t/d;  Total  Sources.  370  t/d. 

This  final  action  on  the  El  Paso  CO 
SIP  is  unchanged  from  the  April  4. 
1994.  proposed  approval  action.  The 
EPA  prepared  a  detailed  analysis  in  its 
Technical  Support  Document  as  a  part 
of  its  proposed  approval  and  which  is 
available  for  review  along  with  the 
current  FR  document  at  the  locations 
referenced  in  the  beginning  of  this  FR 
document.  The  discussion  herein 
provides  only  a  broad  over\'iew  of  the 
proposed  action  that  the  EPA  is  now 
finalizing.  The  public  is  referred  to  the 
April  4, 1994.  proposed  approval  FR 
action  for  a  full  discussion  of  the  action 
that  the  EPA  is  now  finalizing. 

Nothing  in  this  action  shoiild  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environmental  factors,  and  in  relation  to 
relevant  statutory  and  regulator}- 
requirements. 

This  action  makes  final  the  action 
proposed  at  59  FR  15683  (April  4.  1994). 
As  noted  elsewhere  in  this  action,  the 
EPA  received  no  public  comments  on 
the  proposed  action.  As  a  direct  result, 
the  Regional  Administrator  has 
reclassified  this  action  from  table  two  to 
table  three  under  the  processing 
procedures  established  at  54  FR  2214. 
January  19,  1989,  and  revised  via 
memorandum  from  the  Assistant 
Administrator  .for  Air  and  Radiation  to 
the  Regional  Administrators  dated 
October  4. 1993. 

The  EPA  has  reviewed  these  revi.sions 
to  the  El  Paso  CO  SIP  and  is  approving 
the  El  Paso  CO  emission  inventor)-  and 
the  oxygenated  fuels  regulations  in  this 
action.  Other  elements  described  above 
will  be  or  have  been  addres.sed  in 
separate  FR  documents. 

Miscellaneous 

Under  the  Regulaton-  Fle.vibilitv  Act! 
5  U.S.C.  600  et  seq..  tli'e  EPA  must 
prepare  a  regulator)-  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 


JMI 
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simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  afiected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regiilatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.Pj\.,  427 
U.S.  246.  256-66  (S.  Ct.  1976));  42 
U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  14, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  Three  action  by  the  Regional 
Administrator  xmder  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  fi-om  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  action  from  review  under 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Texas  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1, 
1982. 

Dated:  August  10, 1994. 
W.B.  Hathaway, 
Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 


Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(84)  to  read  as 
follows: 

S  52.2270    Identification  of  plan. 

•  •        *        •        • 

(c)  *  *  • 

(84)  A  revision  to  the  Texas  SIP  for 
the  El  Paso  moderate  carbon  monoxide 
nonattainment  area  which  has  a  design 
value  less  than  12.7  parts  per  million 
was  submitted  by  the  Governor  of  Texas 
to  meet  the  November  15, 1992.  CAA 
deadline.  The  elements  in  this 
incorporation  include  the  general  SIP 
revision  and  the  oxygenated  fuels 
regulations  submitted  to  the  EPA  on 
October  23, 1992,  and  the  completed 
emissions  inventory  submitted  to  the 
EPA  on  November  1 7 , 1 992 . 

(i)  Incorporation  by  reference. 

(A)  Addition  of  a  new  Section  114.13, 
"Oxygenated  Fuels"  to  the  Texas  Air 
Control  Board  (TACB),  Regulation  IV. 

(B)  TACB  Board  Order  Number  92-15, 
as  adopted  by  the  TACB  on  September 
18,1992. 

(C)  SIP  narrative  plan  entitled 
"Revisions  to  the  State  Implementation 
Plan  (SIP)  for  Carbon  Monoxide  (CO), 
1992  CO  SIP  for  Moderate  Area— El 
Paso,"  adopted  by  the  Texas  Air  Control 
Board  September  18,  1992,  addressing: 
3. 1992  CO  SIP  Revisions  for  Moderate 
Area  El  Paso  (new.)  e.  Attainment 
Demonstration,  pages  9-10;  f. 
Oxygenated  Fuels  3)  Administrative 
Requirements,  page  13,  b)  Clerical 
Reviews,  page  15,  c)  Field  Inspections, 
page  15;  and  e)  enforcement  (i)-(iv), 
pages  17-19. 

(ii)  Additional  material. 

(A)  SIP  narrative  plan  entitled 
"Revisions  to  the  State  Implementation 
Plan  (SIP)  for  Carbon  Monoxide  (CO), 
1992  CO  SIP  for  Moderate  Area— El 
Paso,"  adopted  by  the  Texas  Air  Control 
Board  September  18, 1992. 

(B)  Governor  of  Texas  submittal  of 
November  13, 1992,  regarding  the  El 
Paso  CO  emissions  inventory. 

(C)  The  TACB  certification  letter 
dated  October  1, 1992,  and  signed  by 
William  R.  Campbell,  Executive 
Director,  TACB. 

*  •        •        •        • 

(PR  Doc.  94-22398  Filed  9-9-94;  8:45  am] 
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40  CFR  Part  185 
[OPP-2600053C;  FRL-4909-8] 
RIN  2070-AB78 

Benomyl  and  Trtfluralin;  Reinstatement 
of  Food  Additive  Regulations 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  Reinstatement  of 
Food  Additive  Regulations. 

SUIMMARY:  In  the  Federal  Register  of 
June  30, 1994,  EPA  issued  a  final 
judicially  reviewable  rule  revoking  the 
food  additive  regulations  for  benomyl 
(processed  tomato  products  and  raisins) 
and  trifluralin  (peppermint  and 
spearmint  oil).  The  Circuit  Court  of 
Appeals  for  the  D.C.  Circuit  ordered 
^A  on  August  24, 1994,  to  stay  the 
effectiveness  of  those  revocations.  By 
this  document,  EPA  is  implementing  the 
Court's  order  by  reinstating  the  food 
additive  regulations  for  benomyl  and 
trifluralin  pending  judicial  review  of 
EPA's  June  1994  Order  by  that  Court 
EFFECTIVE  DATE:  The  effective  date  of     - 
these  regulations  is  on  September  12r 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Niloufar  Nazmi  or  Lisa  Engstrom, 
Special  Review  and  Reregistration 
Division  (7508W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  Office  location 
and  telephone  niunber:  Crystal  Station 
#1.  2800  Crystal  Drive,  Arlington,  VA. 
Telephone:  (703)  308-8010. 
SUPPt.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  30, 1994  (59  FR 
33684)  ("June  1994  Order"),  EPA  issued 
a  final  judicially  reviewable  rule 
revoking  the  food  additive  regulations 
for  benomyl  (processed  tomato  products 
and  raisins),  trifluralin  (peppermint  and 
spearmint  oil),  mancozeb  (bran  of 
wheat),  and  phosmet  (cottonseed  oil). 
On  July  14, 1994,  the  registrants  for 
benomyl  and  trifluralin  filed  a  petition 
for  review  of  EPA's  June  1994  Order 
with  the  Circuit  Court  of  Appeals  for  the 
D.C.  Circuit.  In  addition,  DuPont  and 
DowElanco  filed  with  the  Court  a 
"Motion  for  Summary  Reversal,  or  in 
the  Alternative,  Stay  Pending  Review." 
On  August  24, 1994,  the  Court  denied 
Petitioners*  Motion  for  a  Summary 
Reversal,  but  granted  the  Motion  for  a 
Stay  Pending  Judicial  Review. 

By  this  document,  EPA  is 
implementing  the  Court's  Order 
granting  a  stay  by  reinstating  the  . 
benomyl  (processed  tomato  products 
and  raisins)  and  trifluralin  (p>eppermint 
and  spearmint  oil)  food  additive 
regulations  pending  judicial  review  of 
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EPA's  decision.  These  regulations, 
therefore,  will  remain  in  place  until  the 
stay  is  terminated.  EPA  is  otherwise 
ordered  by  the  D.C.  Circuit  Court  of 
Appeals  or  another  court,  or  EPA  takes 
further  administrative  action. 

EPA  is  not  reinstating  the  food 
additive  regulations  for  mancozeb  (bran 
of  wheat)  and  phosmet  (cottonseed  oil) 
because  they  were  not  the  subject  of  the 
Court's  August  24, 1994  decision. 
Therefore,  those  regulations  continue  to 
be  revoked. 

Until  otherwise  acted  upon  by  EPA. 
the  Code  of  Federal  Regulations  text 
will  continue  to  include  the  full  text  of 
the  food  additive  regulations  for 
benomyl  and  trifluralin  (40  CFR  185.350 
and  185.5900).       . 

List  of  Subjects  in  40  CFR  Part  185 

Environmental  protection. 
Administrative  practice  and  procedure. 
Food  additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  1. 1994. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  185  is 
amended  as  follows: 

PART  185— {AIMENDED] 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

2.  By  adding  §  185.350.  to  read  as 
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follows: 

§185.350    Benomyl. 

Tolerances  of  50  parts  per  million  are 
established  for  combined  residues  of  the 
fungicide  benomyl  (methyl-1- 
(butylcarbamoyl)-2- 
benzimidazolecarbamate)  and  its 
metabolites  containing  the 
benzimidazole  moiety  (calculated  as 
benomyl)  in  raisins  and  concentrated 
tomato  products  when  present  therein 
as  a  result  of  application  of  the 
fungicide  to  growing  grapes  and 
tomatoes. 

3.  By  adding  §  185.5900,  to  read  as 
follows: 

§185.5900    Trifluralin 

Tolerances  are  established  for 
residues  of  the  herbicide  trifluralin  in  or 
on  peppermint  oil  and  spearmint  oil  at 
2  parts  per  million  when  present  therein 
as  a  result  of  application  to  the 
herbicide  to  the  growing  crops. 

IFR  Doc.  94-22440  Filed  »-7-94;  12:20  pnil 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

ice  Docket  No.  93-22;  FCC  94-200] 

interstate  Pay-Per-Calt  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  adopted  this 
Order  on  Reconsideration  to  rule  on 
petitions  for  reconsideration  of  a  Report 
and  Order  which  amended  the 
Commission's  pay-per-call  regulations 
to  implement  the  Telephone  Disclosure 
and  Dispute  Resolution  Act  (TDDRA). 
The  Commission  affirmed  these  rules 
with  minor  modifications,  consistent 
with  the  TDDRA.  The  rules  are  intended 
to  maximize  telephone  subscribers' 
protection  against  fraudulent  and 
abusive  practices  without  unduly 
burdening  common  carriers  and 
providers  of  legitimate  pay-per-call 
services. 

EFFECTIVE  DATE:  October  12.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Romano.  Enforcement  Division. 
Common  Carrier  Bureau.  (202)  418- 
0960. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  on 
Reconsideration  in  CC  Docket  No.  93-22 
(FCC  94-200],  adopted  August  2. 1994 
and  released  August  31,  1994.  The  full 
text  of  the  Order  on  Reconsideration  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  239. 1919 
M  Street  NW..  Washington.  D.C.  The 
full  text  of  this  Order  on 
Reconsideration  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  2100  M  Street  NW..  Suite  140. 
Washington.  D.C.  20037,  (202)  857- 
3800.  For  a  document  relating  to  this 
Order  on  Reconsideration,  see  a 
proposed  rule  involving  interstate 
information  services  published 
elsewhere  in  this  issue. 

Summary  of  Order  on  Reconsideration 

1.  On  August  2. 1994.  the  Commission 
adopted  an  Order  on  Reconsideration  in 
CC  Docket  No  93-22  (released  August 
31.  1994;  FCC  94-200)  (Order)  ruling  on 
petitions  for  reconsideration  of  a  Report 
and  Order,  58  FR  44769  (Aug.  25.  1993). 
which  amended  the  Commission's  pay- 
per-call  regulations  to  implement  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act  of  1992.  47  CFR  228 
(TDDRA).  As  explained  below,  the 
Commission  affirmed,  with  minor 


modifications,  regulations  governing 
interstate  pay-per-call  and  similar 
information  services. 

2.  The  Commission  modified 
§64.1506  to  clarify  that  services 
specifically  exempted  from  the 
"TDDRA's  definition  of  "pay-per-call" 
need  not  be  offered  exclusively  through 
900  numbers.  The  Commission  stated 
that  it  had  not  intended  to  negate  the 
express  exclusions  from  pay-per-call 
status  enacted  by  Congress  in  the 
TDDRA.  and.  accordingly,  amended 
§64.1506  to  require  that  any  interstate 
services  possessing  the  basic  pay-per- 
call  attributes  set  forth  in  the  statute  and 
§  64.1501(a)(lH2).  and  not  subi«*.t  to 
the  exclusions  stated  in  that  section, 
must  be  offered  only  through  telephone 
numbers  beginning  with  the  900  service 
access  code. 

3.  The  Commission  affirmed 

§  64.1508(c)  which  requires  local 
exchange  carriers  (LECs)  to  file  federal 
tariffs  for  services  that  offer  subscribers 
the  option  of  blocking  access  to  900 
numbers  and  also  declined  to  permit 
LECs  to  satisfy  the  federal  tariffing 
requirement  by  cross-referencing 
applicable  state  tariffs.  The  Commission 
found  that  it  could  implement  the 
TDDRA's  mandate  that  blocking 
ser\'ices  be  reasonably  priced  most 
effectively  by  requiring  the  filing  of 
federal  tariffs.  Federal  tariffs  assure  that 
the  Commission  need  not  review 
individual  state  tariffs  or  await 
subscriber  complaints  to  ensure  that  900 
number  blocking  is  offered  to 
subscribers  at  a  reasonable  charge. 

4.  Finally,  the  Commission  affirmed, 
with  minor  modifications,  §64. 1510(b) 
of  its  rules.  This  section  requires 
common  carriers  billing  subscribers  for 
information  services  provided  on  either 
a  collect  basis  or  under  a 
presubscription  or  comparable 
arrangement  to  separate  the  charges  for 
those  services  from  charges  for  ordinary- 
telephones  services,  to  the  extent 
possible,  and  include  in  each  bill 
assessing  such  charges  a  brief  statement 
of  subscriber  rights  and  responsibilities. 
Although  the  Commission  recognized 
that  these  provisions  are  not  required  by 
the  TDDRA.  it  concluded  that  they  are 
necessary  to  protect  consumers  from 
fraudulent  and  deceptive  practices 
associated  with  the  provision  of 
interstate  information  services. 

5.  The  Commission  noted  that 
subscriber  complaints  filed  with  the 
Common  Carrier  Bureau  over  the  past 
several  months  confirm  and  highlight 
the  need  for  separate  billing  and 
consumer  notification  requirements, 
particularly  when  800  numbers  are  used 
to  provide  information  services, 
purportedly  under  a  presubscription  or 
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comparable  arrangement.  The 
Commission's  rules  require  that  a  valid 
presubscription  arrangement  be 
established  as  a  contractual  agreement 
between  a  caller  and  an  information 
provider  (IP)  after  the  caller  is  fully 
informed  of  the  rates  and  conditions  for 
using  the  information  service  and  agrees 
to  take  the  service  on  the  terms  offered. 
The  IP  must  require  use  of  a  personal 
identification  number  (PIN)  to  guard 
against  access  by  unauthorized  persons. 
However,  the  complaints  received  by 
the  Commission  indicate  that 
information  providers  apparently  read 
the  Automatic  Number  Identification 
(AND  of  the  originating  telephone  line 
and  issue  a  PIN  to  the  caller  without 
ascertaining  that  that  individual  is  both 
the  subscriber  to  the  originating  line  and 
legally  capable  of  entering  into  a 
contractual  agreement.  The  subscriber  to 
the  originating  line  is  then  charged  for 
a  call  to  the  IP  on  the  basis  of  ANI  and, 
unless  the  bill  segregates  such  charges, 
the  subscriber  to  the  originating  line 
may  not  be  aware  that  charges  for 
information  services  have  been  billed.    . 
The  Commission  emphasized  that  this 
practice  does  not  establish  a  valid 
presubscription  arrangement  and  that 
unless  an  IP  has  ascertained  that  the 
subscriber  to  the  originating  line  is,  in 
fact,  the  caller  who  agreed  to  purchase 
information  services,  the  IP  may  not  use 
ANI  in  order  to  bill  charges  to  the 
originating  line.  The  Commission  also 
noted  that  LECs  have  often  used 
confusing  or  misleading  language  in 
displaying  charges  for  800  number 
information  services  and,  accordingly, 
directed  carriers  to  render  bills  that 
accurately  reflect  the  charges  assessed. 

6.  The  Commission  also  ruled  that, 
while  IPs  generally  appear  to  have 
abandoned  collect  calls  as  a  means  of 
providing  information  services,  LECs 
should  include  in  their  billing  contracts 
a  requirement  that  entities  on  whose 
behalf  collect  calls  are  billed  take 
reasonable  steps  to  segregate  any  collect 
calls  for  information  services. 

7.  The  Commission  amended 

§  64.1510(b)  to  remove  the  requirement 
that  carriers  inform  subscribers  billed 
for  collect  or  presubscribed  information 
services  that  900  number  blocking  is 
available  upon  request  since  that  fact 
could  confuse  subscribers  because  900 
number  blocking  would  not  block 
coUeci  calls  or  most  presubscribed 
services,  which  are  typically  offered 
through  800  numbers.  The  Commission 
also  modified  slightly  the  terminology 
used  in  the  rule  to  reflect  more  clearly 
the  type  of  calls  it  was  designed  to 
cover.  Thus,  the  amended  rule  deletes 
the  term  "interstate  tariffed  collect 
information  services"  and  instead  refers 


to  "interstate  information  services 
provided  on  a  collect  basis."  To  ensure 
consistency.  Sections  64.1507(c)  and 
64.1511(a)  were  also  amended  to 
incorporate  this  changed  terminology. 

Ordering  Clauses 

8.  Accordingly,  It  Is  Ordered, 
pursuant  to  sections  1,  4(i),  4(j).  201- 
205,228,  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(i).  154(j), 
201-205,  228  and  405,  that  the  petitions 
for  reconsideration  filed  in  this 
proceeding  Are  Denied,  except  as 
provided  in  this  Order. 

9.  It  Is  Further  Ordered,  thai  part  64 
of  the  Commission's  rules,  47  CFR  part 
64  Is  Amended  as  set  forth  below, 
effective  30  days  from  publication  of  the 
text  thereof  in  the  Federal  Register. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carrier, 
Computer  technology.  Telephone. 

Foderal  Communications  Commission. 
William  F.  Caton, 

Acting  Secwtary. 

Final  Rules 

Part  64  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  Sec.  4.  48  Stat.  1066.  as 
amended;  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  apply  sections  201.  218, 
226,  228,  48  Stat.  1070.  as  amended,  1077:  47 
U.S.C  201,  218.  226,  228,  unless  otherwise 
noted. 

2.  Section  64.1501  is  revised  to  read 
as  follows: 

§64.1501    Definitions. 

(a)  Pay-per-call  service  means  any 
service: 

(1)  In  which  any  person  provides  or 
purports  to  provide: 

(ij  Audio  information  or  audio 
entertainment  produced  or  packaged  by 
.such  person; 

(ii)  Access  to  simultaneous  voice 
conversation  services;  or 

(iii)  Any  service,  including  the 
provision  of  a  product,  the  chaises  for 
which  are  assessed  on  the  basis  of  the 
completion  of  the  call;  . 

(2)  For  which  the  caller  pays  a  p>er- 
call  or  per-time-interval  charge  that  is 
greater  than,  or  in  addition  to,  the 
charge  for  transmission  of  the  call;  and 

(3)  Which  is  accessed  through  use  of 
a  900  number; 

(4)  Provided,  however,  such  term  does 
not  include  directory  services  provided 


by  a  common  carrier  or  its  affiliate  or  by 
a  local  exchange  carrier  or  its  affiliate, 
or  any  service  the  charge  for  which  is 
tariffed,  or  any  service  for  which  users 
are  assessed  charges  only  after  entering 
into  a  presubscription  or  comparable 
arrangement  with  the  provider  of  such 
service. 

(b)  Presubscription  or  comparable 
arrangement  means  a  contractual  , 
agreement  in  which: 

(1)  The  service  provider  clearly  and 
conspicuously  discloses  to  the 
consumer  all  material  terms  and 
conditions  associated  with  the  use  of 
the  service,  including  the  service 
provider's  name  and  address,  a  business 
telephone  number  which  the  consumer 
may  use  to  obtain  additional 
information  or  to  register  a  complaint, 
and  the  rates  for  the  service; 

{2)  The  service  provider  agrees  to 
notify  the  consumer  of  any  future  rate 
changes; 

(3)  The  consumer  agrees  to  use  the 
.service  on  the  terms  and  conditions 
disclosed  by  the  service  provider; 

(4)  The  service  provider  requires  the 
use  of  an  identification  number  or  other 
means  to  prevent  unauthorized  access  to 
the  service  by  nonsubscribers;  and 

(5)  Provided,  however,  that  disclosure 
of  a  credit  or  charge  card  number,  along 
with  authorization  to  bill  that  number, 
made  during  the  course  of  a  call  to  an 
information  service  shall  constitute  a 
presubscription  or  comparable 
arrangement  if  the  credit  or  charge  card 
is  subject  to  the  dispute  resolution 
procedures  of  the  Truth  in  Lending  Act 
and  Fair  Credit  Billing  Act,  as  amended, 
15  U.S.C.  1601  et  seq.  No  other  action 
taken  by  a  consumer  during  the  course 
of  a  call  to  an  information  service,  for 
which  charges  are  assessed,  can  create 

a  presubscription  or  comparable 
arrangement. 

3.  Section  64.1506  is  revised  to  read 
as  follow.s: 

§64.1506    Number  designation. 

Any  interstate  service  described  in 
§64.1501(a)(l)-(2),  and  not  subject  to 
the  exclusions  contained  in 
§  64.1501(a)(4),  shall  be  offered  only 
through  telephone  numbers  beginning 
with  a  900  service  access  code. 

4.  In  Section  64.1507,  Paragraph  (c)  is 
revised  to  read  as  follows: 

§64.1507    Prohibition  on  disconnection  or 
interruption  of  service  for  failure  to  remit 
pay-per-call  or  similar  service  charges. 

***** 

(cj  Charges  for  interstate  information 
services  provided  on  a  collect  ba^sis 
which  have  been  disputed  by  the 
subscriber.      *" 

5.  In  Section  64.1510,  Paragraph  (b)  is 
revised  to  iread  as  follows: 


§  64.1510    Billing  and  collection  of  pay-per- 
call  and  similar  charges. 

***** 

(b)  Any  common  carrier  offering 
billing  and  collection  services  to  an 
entity  providing  interstate  information 
services  pursuant  to  a  presubscription 
or  comparable  arrangement,  or  on  a 
collect  basis,  shall,  to  the  extent 
possible,  display  the  billing  information 
in  the  manner  described  in  paragraphs 
(a)(2)(i)  (A).  (B).  (D)  and  (a)(2)(ii)  of  this 
section. 

6.  In  Section  64.1511.  the  first 
sentence  of  paragraph  (a)  is  revised  to 
read  as  follows: 

§64.1511    Forgiveness  of  charges  and 
refunds. 

(a)  Any  carrier  assigning  a  telephone 
number  to  a  provider  of  interstate  pay- 
per-call  services  or  providing 
transmission  for  interstate  information 
services  provided  pursuant  to  a 
presubscription  or  comparable 
arrangement  or  on  a  collect  basis,  and 
providing  billing  and  collection  for  such 
ser\'ices.  shall  establish  procedures  for 
the  handling  of  subscriber  complaints 
regarding  charges  for  those  services. 


[FR  Doc.  94-22565  Filed  9-9-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  090694A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTK)N:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  trawl  vessels 
using  non-pelagic  trawl  gear  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  BSAI 
bycatch  allowance  of  halibut  specified 
for  the  trawl  poUock/Atka  mackerel/ 
"other  species"  fishery  category. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  September  6,  1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228, 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 


Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  1994  bycatch  allowance  of 
halibut  specified  for  the  trawl  pollock/ 
Atka  mackerel/"other  species"  fishery 
category  which  is  defined  at 
§675.21(b)(l)(iii)(F),  was  established  as 
957  metric  tons  by  the  final  1994  initial 
specifications  (59  FR  7656,  February  16, 
1994). 

The  Director,  Alaska  Region,  NMFS. 
has  determined,  in  accordance  with 
§  675.21(c)(l)(iii).  that  the  bycatch 
allowance  of  halibut  specified  for  the 
trawl  pollock/ Atka  mackerel/"other 
species"  fishery  category  has  been 
reached.  Therefore,  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  trawl 
vessels  using  non-pelagic  trawl  gear  in 
the  BSAI  from  12  noon,  A.l.t., 
September  6, 1994.  until  12  midnight. 
A.l.t..  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  6. 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conserwtion  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-22376  Filed  9-6-94:  4:05  pmj 
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Federal  Register 

Vol.  59,  No.  175 

Monday,  September  12,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart46 

Pocket  Number  FV93-353] 

Extend  Coverage  To  Include  Fresh  and 
Frozen  Fruits  and  Vegetables  That  Are 
Oil-Blanched,  Including  Frozen  French 
Fried  Potato  Products;  Reopening  of 
Comment  Period  on  Proposed  Rule 
Perishable  Agricultural  Commodities 
Act  (PACA) 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Reopening  of  Comment  Period. 

SUMMARY:  This  document  reopens  the 
period  for  filing  written  comments  on  a 
proposed  rule  published  on  July  12, 
1994,  that  would  extend  PACA  coverage 
to  include  fresh  and  frozen  fruits  and 
vegetables  that  are  oil-blanched, 
including  frozen  french  fried  potato 
products. 

DATES:  Comments  must  be  received  by 
October  12. 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  reopened  action. 
Comments  should  be  addressed  to 
USDA,  AMS,  F&V  Division,  PACA 
Branch,  Room  2095-S.  Building,  P.O. 
Box  96456, 14th  &  Independence 
Avenue,  S.W..  Washington.  D.C.  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT:  J.R. 
Frazier,  Assistant  Chief,  PACA  Branch, 
Room  2095-So.,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agricuhure, 
Washington,  D.C.  20250,  Phone  (202) 
720-^180.  FAX  (202)  690-4413. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  in  the  July 
12, 1994  issue  of  the  Federal  Register 
(59  FR  35487).  The  proposed  rule  would 
amend  the  definition  of  fresh  fruit  and 
vegetables  set  forth  in  7  CFR  46.2(u)  of 
the  Regulations  issued  pursuant  to  the 
Perishable  Agricultural  Commodities 
Act  (7  U.S.C.  499o).  This  document 


extends  PACA  coverage  to  include 
frozen  fruits  and  vegetables  that  are  oil- 
blanched,  especially  frozen  french  fried 
potato  products.  Under  previous 
regulations,  suppliers  of  these 
commodities  suffered  considerable 
financial  losses  because  oil-blanched 
products  were  excluded  from  the  PACA. 
Reopening  the  comment  period  grants 
dealers  in  frozen  oil-blanched  products 
the  same  rights  afforded  dealers  whose 
frozen  product  is  water  blanched. 

On  August  10, 1994,  the  Agency 
received  a  request  from  the  Food 
Marketing  Institute,  International 
Foodservice  Distributors  Association, 
National-American  Wholesale  Grocers 
Association,  National  Council  of  Chain 
Restaurants,  National  Grocers 
Association,  and  the  National 
Restaurant  Association  requesting  a  90- 
day  extension  of  the  comment  period. 
The  request  stated  they  needed 
additional  time  to  develop  their 
comments. 

The  Department  has  determined  that 
a  30-day  extension  of  the  comment 
period  will  provide  adequate  time  for 
interested  persons  to  respond  to  this 
proposed  rule.  Accordingly,  the 
comment  period  is  reopened  to  October 
12, 1994. 

Dated:  September  6, 1994. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  94-22405  Filed  9-9-94;  8:45  am) 

BILUNG  CODE  M^0-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM-95;  Special  Conditions  No. 
25-ANM-68] 

Special  Conditions:  Learjet  Inc.,  Model 
45  Airplane,  Lightning  and  High- 
intensity  Radiated  Fields 

AGENCY:  Federal  Aviation 

Admini.stration,  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  tke  Learjet  Inc.  (Lear)  Model 
45  airplane.  This  new  airplane  utilizes 
new  avionics/electronic  systems  that 
provide  critical  data  to  the  flightcrew. 
The  applicable  regulations  do  not 
contain  adequate  or  appropriate  safety 


standards  for  the  protection  of  these 
systems  from  the  effects  of  lightning  and 
high-intensity  radiated  fields.  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
EFFECTIVE  DATE:  October  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056,  (206) 
227-2145. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  27, 1992,  Learjet  Inc. 
(Lear),  8220  West  Harry  Street,  Wichita, 
KS  67209-2942,  P.O.  Box  7707,  Wichita, 
KS  67277-7707,  applied  for  a  new  type 
certificate  in  the  transport  airplane 
category  for  the  Model  45  airplane.  The 
Learjet  Model  45  is  a  T-tail,  low  wing, 
medium  sized  business  jet  powered  by 
two  Garrett  TFE  731-20  turbofan 
engines  mounted  on  pylons  extending 
from  the  aft  fuselage.  Each  engine  is 
capable  of  delivering  3,500  lbs.  thnist 
(3,650  lbs.  thrust  with  auto  performance 
reserve).  The  airplane  is  capable  of 
operating  with  two  flight  crewmembers 
and  a  maximum  of  ten  passengers 
(standard  is  eight  passengers). 

Type  Certification  Basis 

Under  the  provisions  of  §21.17  of  the 
FAR,  Learjet  must  show,  except  as 
provided  in  §  25.2,  that  the  Model  45 
meets  the  applicable  provisions  of  part 
25,  effective  February  1, 1965,  as 
amended  by  Amendments  25-1  through 
25-75.  In  addition,  the  proposed 
certification  basis  for  the  Model  45 
includes  part  34,  effective  September 
10, 1990,  plus  any  amendments  in  effect 
at  the  time  of  certification;  and  part  36, 
effective  December  1, 1969,  as  amended 
by  Amendments  36-1  through  the 
amendment  in  effect  at  the  time  of 
certification.  These  special  conditions 
form  an  additional  part  of  the  type 
certification  basis.  In  addition,  the 
certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 


contain  adequate  or  appropriate  safety 
standards  for  the  Learjet  Model  45 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
(squivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public'notice,  as  required  by 
§§11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §21. 17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
For  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  45  incorporates  new 
avionic/electronic  installations, 
including  primary  flight  displays,  an 
electronically  controlled  braking 
system,  digital  electronic  engine 
controls,  an  engine  indication  and  crew- 
alerting  system  (EICAS).  multihinction 
display,  and  a  digital  autopilot/flight 
director  system.  These  systems  may  be 
vulnerable  to  lightning  and  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  new  technology 
avionic  and  electronic  systems.  There 
are  two  regulations  that  specifically 
pertain  to  lightning  protection:  one  for 
the  airframe  in  general  (§  25.581),  and 
the  other  for  fuel  system  protection 
(§25.954).  There  are,  however,  no 
regulations  that  deal  specifically  with 
protecton  of  electrical  and  electronic 
systems  from  lightning.  The  loss  of  a 
critical  function  of  these  systems  due  to 
lightning  would  prevent  continued  safe 
flight  and  landing  of  the  airplane. 
Although  the  loss  of  an  essential 
function  would  not  prevent  continued 
safe  flight  and  landing,  it  could 
significantly  impact  the  safety  level  of 
the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 


growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Lear  Model  45.  which  require 
that  new  technology  electrical  and 
electronic  systems  be  designed  and       ', 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  lightning  and  HIRF. 

Lightning 

To  provide  a  means  of  compliance 
with  these  special  conditions, 
clarification  of  the  threat  definition  of 
lightning  is  needed.  The  following 
"threat  definition."  based  on  FA.A 
Advisory  Circular  20-136,  Protection  of 
Aircraft  Elti.'rical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning. 
dated  March  5.  1990,  is  proposed  as  a 
basis  to  use  in  demonstrating 
compliance  with  the  lightning 
protection  special  condition,  with  the 
exception  of  the  multiple  burst 
environment,  which  has  been  changed 
to  agree  with  the  latest  recommendation 
from  the  Society  of  Automotive 
Engineers  (SAE)  AE4L  lightning 
committee. 

The  lightning  current  waveforms 
(Components  A.  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  AC  20-53A,  will  provide 
a  consistent  and  reasonable  standard 
that  is  acceptable  for  use  in  evaluating 
the  effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  The  effect  of 
these  threats  on  the  airplane  and  its 
systems  depends  upon  several  factors, 
including  installation  configuration, 
materials,  shielding,  airplane  geometry, 
etc.  Therefore,  tests  (including  tests  on 
the  completed  airplane  or  an  adequate 
simulation)  and/or  verified  analyses 
need  to  be  conducted  in  order  to  obtain 
the  resultant  internal  threat  to  the 
installed  systems.  The  electronic 
systems  may  then  be  evaluated  with  this 
internal  threat  in  order  to  determine 
their  susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A.  or  Restrike- 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify- 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level. 


JMI 


2.  Multiple  Stroke  Flash:  (Va 
Component  D).  A  lightning  strike  is 
often  composed  of  a  numter  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  iipsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and 

is  described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vz  magnitude  of  Component 
D  (peak  amplitude  of  50.000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  the  minimum 
time  between  subsequent  strokes  is 
10ms,  and  (2)  the  maximum  time 
between  subsequent  strokes  is  200ins. 
An  analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation. 

3.  'Multiple  Burst:  (Component  H).  In- 
flight data  gathering  projects  have 
shown  bursts  of  multiple,  low 
amplitude,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
airplane  lightning  strike  process.  While 
insufficient  energy  exists  in  these  pulses 
to  cause  physical  damage,  it  is  possible 
that  transients  resulting  from  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  that 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analyiical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an 
internal  environmental  threat  in  order  to 
be  used.  This  "Multiple  Stroke"  (Vz 
Component  D).  and  the  "Multiple 
Burst"  consists  of  repetitive  Component 
H  waveforms  in  3  sets  of  20  pulses  each. 
The  minimum  time  between  individual 
Component  H  pulses  within  a  burst  is 
50  microseconds,  the  maximum  is  1,000 
microseconds.  The  3  bursts  are 
distributed  according  to  the  following 
constraints:  (1)  the  minimum  period 
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between  bursts  in  SOms,  and  (2)  the 
maximum  period  between  bursts  is 
300ms.  The  individual  "Multiple  Burst" 
Component  H  waveform  is  deHned 
below. 


The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D),  "Multiple  Stroke"  ('/j  Component 
D).  and  the  "Multiple  Burst" 
(Component  H). 


These  components  are  deHned  by  the 
following  double  exponential  equation: 
i(t)=Io(e-»'-eb<) 
where: 

t=time  in  seconds, 
i=current  in  amperes,  and 


Severe  strike 
(component  A) 

Restrike 
(component  D) 

Multiple  stroke 
('/fecomponent  D). 

Multiple  burst 
(component  H) 

lo.  amp  .    218,810 

a.  sec'  „_ «    11354 

109.405 

22.708 

1,294,530 

100  KA 

1.4x10" 

@t-0+sec 

1.0x10" 

@t«.25ns 

0.25x10* 

54,703 
22,708 
1,294.530 

50  KA 

0.7x10" 

@t=0+sec 

0.5x10" 

@t-.25jiS 

0.0625x10* 

10.572 

187.191 

19.105.100 

10  KA 

2.0x10" 
@t>0-fsec 

b,  sec-'  =    647565 

This  equation  pnxluces  the  fo»- 
k)wing  characteristics: 

■peak -    200  KA 

and. 

(d./doniax<"^>«>  „ =    1.4x10" 

>    @ts0^sec 

di/dt,  (amp/sec)  ^    1.0x10" 

«    @t=.5|is 
Action  Integral  (amp2  sec)       -    2.0x10* 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airfirame  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undeHned.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compUance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  firora 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 
(V/M) 

Average 
(V/M) 

10  KHz-IOC  KHz  

50 
60 
70 

200 
30 
30 

150 

60 

100  KHz-500  KHz  

500  KHz-2000  KHz 

2  MHz-30  MHz „.. 

30  MHz-70  MHz  

70  MHz-100  MHz  .„. 

100  MHz-200  MHz 

60 
70 
200 
30 
30 
33 

Frequency 


200  MHz-400  MHz  .. 
400  MHz-700  MHz  .. 
700  MHz-1000  MHz 

1  GHz-2  GHz  

2  GHz-4  GHz  

4  GHz-6  GHz  

6  GHz-8  GHz  

8GHZ-12GHZ  

12GHZ-18GHZ  

18  GHz-40  GHz  


Peak 
(V/M) 


70 
4,020 
1.700 
5,000 
6,680 
6.850 
3,600 
3.500 
3,500 
2,100 


Average     for  approval  of  these  features  on  the 
(V/M)      airplane. 


70 
935 
170 
900 
840 
310 
670 
1,270 
360 
750 


The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Learjet 
Model  45.  Should  Learjet  apply  at  a 
later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101(a)(1).. 

Discussion  of  Comments 

Notice  of  proposed  special  conditions 
No.  SC-94-2-NM  for  the  Learjet  Model 
45  airplane  was  published  in  the 
Federal  Register  on  May  3, 1994  (59  FR 
22766).  No  comments  were  received, 
and  the  special  conditions  are  adopted 
as  proposed. 

Conclusion 

This  action  affects  only  certain  design 
features  on  the  Learjet  Model  45 
airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
manufacturer  who  applied  to  the  FAA 


List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1344, 1348(c), 
1352, 1354(a),  1355, 1421  through  1431, 
1502, 1651(b)(2).  42  U.S.C.  1857f-10.  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  fof  the  Learjet  Model 
45  series  airplanes. 

1.  Lightning  Protection: 

(a)  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  lightning. 

(b)  Each  essential  function  of 
electrical  or  electronic  systems  or 
installations  must  be  protected  to  ensure 
that  the  function  can  be  recovered  in  a 
timely  manner  after  the  airplane  has 
been  exposed  to  lightning. 

2.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 


3.  For  the  purpose  of  these  special 
conditions,  the  following  definitions 
apply: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Essential  Functions.  Functions  whose 
failure  could  contribute  to  or  cause  a 
failure  condition  that  would 
.  significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flightcrevv 
to  cope  with  adverse  operating 
conditions. 

Issued  in  Renton.  Washington,  on  August 
23,  1994. 

'Norman  B.  Martenson,  - 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
ANM-100. 

|FR  Doc.  94-22018  Filed  9-9-94:  8:45  ami 
BILUNG  CODE  4910-M-M 


14  CFR  Part  25 

[Docket  No.  NM-93;  Notice  No.  SC-94-1 A- 
NM] 

Special  Conditions:  Cessna  Aircraft 
Company,  Model  750  (Citation  X) 
Airplane,  Lightning  and  High-intensity 
Radiated  Fields 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  special  conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Cessna  Aircraft 
Company  (Ossna).  Model  750  (Citation 
-X)  airplane.  This  new  airplane  will 
utilize  new  avionics/electronic  systems 
that  provide  critical  data  to  the 
fiightcrew.  The  applicable  regulations 
do  not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of 
lightning  and  high-intensity  radiated 
fields.  These  proposed  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  October  27, 1994. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel.  Attn:  Rules 
Docket  (ANM-7).  Docket  No.  NM-93. 
1601  Lind  Avenue  SW..  Renton. 
Washington,  98055-4056;  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 


Docket  No.  NM-93.  Comments  mav  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam.  FAA,  Standardization 
Branch.  ANM-113.  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington.  98055-4056.  (206) 
227-2145. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  .such  written  data,  views,  or 
arguments  as  they  may  desire 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  he  considered  by  the 
Administrator  before  further  rulemaking 
action  is  taken  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  chaiiged  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  persons,  both 
before  and  after  the  closing  <late  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Persons 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  NM-93."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  March  29.  1994.  the  FAA 
published  in  the  Federal  Register  (59 
FR  14571)  proposed  special  conditions 
for  the  Cessna  Model  750  (Citation  X). 
These  special  conditions  are  proposed 
requirements  to  protect  the  airplane 
systems  from  the  effects  of  lightning  and 
high  intensity  radiated  fields  (HIRF). 
Cessna,  commenting  to  the  docket  by 
letter,  noted  that  there  were  differences 
in  the  preamble  language  from  the 
language  used  in  issue  papers  that 
discussed  the  proposed  method  of 
compliance  with  these  special 
conditions.  The  FAA  agrees.  Although 
the  special  conditions  proposed  herein 
have  not  changed  from  the  original 
notice,  the  methods  of  compliance 
discussed  in  the  issue  papers  that 
preceded  the  original  notice  were  in  fact 


different  in  certain  respects  than  the 
methods  of  compliance  discussed  in  the 
original  notice.  The  FAA  inadvertently 
left  out  Cessna's  proposed  alternate 
methods  of  complying  with  the 
proposed  special  conditions.  As  the 
methods  of  compliance  proposed  by 
Cessna  deviate  in  certain  respects  from 
previous  methods  of  compliance  with 
the  proposed  special  conditions,  the 
FAA  agrees  these  methods  should  also 
be  made  available  for  the  public  record 
and  comment  as  well. 

On  October  15.  1991.  Cessna  Aircraft 
Company  (Cessna),  6030  Cessna  Blvd., 
P.O.  Box  7704.  Wichita,  KS  67277-7704. 
applied  for  a  new  type  certificate  in  the 
transport  airplane  category  for  the 
Model  750  (Citation  X)  airplane.  The 
Cessna  Model  750  is  a  T-tail.  low  swept 
wing,  medium-sized  business  jet 
powered  by  two  GMA-3007C  turbofaii 
engines  mounted  on  pylons  extending 
from  the  aft  fuselage.  Each  engine  will 
be  capable  of  delivering  6,000  pounds 
thrust.  The  flight  controls  will  be 
powered  and  capable  of  manual 
reversion.  The  airplane  has  a  seating 
capacity  of  up  to  twelve  passengers,  and 
a  maximum  takeoff  weight  of  31,000 
pounds. 

Type  Certification  Basis 

Under  the  provisions  of  §21.17  of  the 
FAR.  Cessna  must  show,  except  as 
provided  in  §  25.2.  that  the  Model  750 
(Citation  X)  meets  the  applicable 
provisions  of  part  25.  effective  Februar>- 
1965,  as  amended  by  Amendments  25- 
1  through  25-74.  In  addition,  the 
proposed  certification  basis  for  the 
Model  750  includes  part  34.  effective 
September  10,  1990.  plus  any 
amendments  in  effect  at  the  time  of 
certification;  and  part  36.  effective 
December  1.  1969.  as  amended  by 
Amendment  36-1  through  the 
amendment  in  effect  at  the  time  of 
certification.  No  exemptions  are 
anticipated.  The  special  conditions  that 
may  be  developed  as  a  result  of  this 
notice  will  form  an  additional  part  of 
the  type  certification  basis.  In  addition, 
the  certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  proposed  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  part  25.  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  Model  750 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  S  ]  1.49  of  the 


JMI 


46776  Federal  Register  /  Vol.  59,  No.  175  /  Monday.  September  12,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  175  /  Monday.  September  12,  1994  /  Proposed  Rules 


FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
tbe  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Novel  or  Unusual  Design  Features 

The  Model  750  incorporates  new 
avionic/electronic  installations, 
including  a  digital  Electronic  Flight 
Instrument  System  (EFIS),  Air  Data 
System,  Attitude  and  Heading  Reference 
System  (AHRS),  Navigation  and 
Communication  System,  Autopilot 
System,  and  a  Full  Authority  Digital 
Engine  Control  (FADEC)  system  that 
controls  critical  engine  parameters. 
These  systems  may  be  vulnerable  to 
lightning  and  high-intensity  radiated 
fields  external  to  the  airplane. 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  new  technology 
avionic  and  electronic  systems.  There 
are  two  regulations  that  specifically 
pertain  to  lightning  protection:  one  for 
the  airframe  in  general  (§  25.581),  and 
the  other  for  fuel  system  protection 
(§  25.954).  There  are,  however,  no 
regulations  that  deal  specifically  with 
protection  of  electrical  and  electronic 
systems  from  lightning.  The  loss  of  a 
critical  function  of  these  systems  due  to 
lightning  would  prevent  continued  safe 
flight  and  landing  of  the  airplane. 
Although  the  loss  of  an  essential 
function  would  not  prevent  continued 
safe  flight  and  landing,  it  could 
significantly  impact  the  safety  level  of 
the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are 
proposed  for  the  Cessna  Model  750, 
which  would  require  that  new 
technology  electrical  and  electronic 
systems,  such  as  the  EFIS,  FADEC, 
AHRS,  etc.,  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  lightning 
and  HIRF. 

Lightning 

To  provide  a  means  of  compliance 
with  these  proposed  special  conditions, 
clarification  of  the  threat  definition  of 


lightning  is  needed.  The  following 
"threat  definition,"  based  on  FAA 
Advisory  Circular  20-136,  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning, 
dated  March  5, 1990,  is  proposed  as  a 
basis  to  use  in  demonstrating 
compliance  with  the  lightning 
protection  special  condition,  with  the 
exception  of  the  multiple  burst 
environment,  which  has  been  changed 
to  agree  with  the  latest  recommendation 
from  the  Society  of  Automotive 
Engineers  (SAE)  AE4L  lightning 
committee. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  AC  20-53A,  will  provide 
a  consistent  and  reasonable  standard 
that  is  acceptable  for  use  in  evaluating 
the  effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  The  effect  of 
these  threats  on  the  airplane  and  its 
systems  depends  upon  several  factors, 
including  installation  configuration, 
materials,  shielding,  airplane  geometry, 
etc.  Therefore,  tests  (including  tests  on 
the  completed  airplane  or  an  adequate 
simulation)  and/or  verified  analyses 
need  to  be  conducted  in  order  to  obtain 
the  resultant  internal  threat  to  the 
installed  systems.  The  electronic 
systems  may  then  be  evaluated  with  this 
internal  threat  in  order  to  determine 
their  susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike- 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level. 

2.  Multiple  Stroke  Flash:  (1/2 
Component  D).  A  lightning  strike  is. 
often  composed  of  a  number  of    - 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 


the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and   . 
is  descnbed  as  a  single  Component  A 
followed  by  23  randomly  spaced  • 

restrikes  of  1/2  magnitude  of 
Component  D  (peak  amplitude  of  50,000 
amps).  The  23  restrikes  are  distributed 
over  a  period  of  up  to  2  seconds 
according  to  the  following  constraints: 
(1)  the  minimum  time  between 
subsequent  strokes  is  10ms,  and  (2)  the 
maximimi  time  between  subsequent 
strokes  is  200ms.  An  analysis  or  test 
needs  to  be  accomplished  in  order  to 
obtain  the  resultant  internal  threat 
environment  for  the  system  under 
evaluation. 

3.  Multiple  Burst:  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low 
amplitude,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
airplane  lightning  strike  process.  While 
insufficient  energy  exists  in  these  pulses 
to  cause  physical  damage,  it  is  possible 
that  transients  resulting  from  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  ipterference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  that 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  ^or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an 
internal  environmental  threat  in  order  to 
be  used.  This  "Multiple  Burst"  consists 
of  repetitive  Component  H  waveforms 
in  3  sets  of  20  pulses  each.  The 
minimum  time  between  individual 
Component  H  pulses  within  a  burst  is 
50  microseconds,  the  maximum  is  1.000 
microseconds.  The  3  bursts  are 
distributed  according  to  the  following 
constraints:  (1)  the  minimum  period    ■ 
between  bursts  is  30ms.  and  (2)  the 
maximum  period  between  bursts  is 
300ms.  The  individual  "Multiple  Burst" 
Component  H  waveform  is  defined 
below. 

The  following  current  waveforms    _ 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D),  "Multiple  Stroke"  (1/2  Component 
D),  and  the  "Multiple  Burst" 
(Component  H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 

i(t)=I„  (e-«-e-««). 

where:  t=time  in  seconds, 

i=current  in  amperes,  and 
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Severe  strike 
(oomponent  A) 


lo.  amp _..... 

a,  sec-'  ..._ 

b,  sec-' 

This  equation  produces  the  fol- 
lowing characteristics: 

•peak , 

and, 

(di/dt)  max  (amp/sec) 

di/dt,  (amp/sec)  .._ 

Action  Irrtegral  (amp^  sec) 


218,810 

11.354 

647,285 


200  KA 

1.4  XW 
@t=0+sec 
1.0  X  10" 

@t=.5MS 
2J0X  106 


(component  D) 


109,405 

22,708 

1,2^4,530 


100  KA 

1.4  X  10" 
@t=0+sec 
1.0  X  10" 
@U25tis 
0.25  X  106 


Multiple  stroke 
('/ijcomponent  D) 


54,703 
22,708 
1,294.530 


50  KA 

0.7  X  10" 
@t«0+sec 
0.5  X  10" 
@t=.25tis 
0.0625  X  106 


Multiple  txjrst 
(component  H) 


10,572 

187,191 

19.105.100 


10KA 

2.0  X  10" 
@t>04-sec 


It  is  Cessna's  position  that  only 
damage  tolerance  testing  of  equipment 
that  performs  essential  functions  should 
be  required  using  the  procedures  and 
conditions  specified  in  DO-160C, 
Section  22  (change  2).  Pin  injection  or 
cable  bundle  testing.would  be  required, 
but  there  should  be  no  multi-strike  or 
multi-burst  requirement.  Cessna 
proposes  that  to  evaluate  the  induced 
effects  of  lightning  to  the  systems  under 
consideration,  the  following  must  be 
considered: 

Essential  Functions:  First  Return 

Stroke 
Critical  Functions:  First  Return 

Stroke;  Multi-Stroke;  Multi-Burst 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  the  FAA  has  used  criteria  for 
compliance  with  the  HIRF  protection 
special  condition  shown  in  paragraphs 
1  or  2  below: 

1.  A  mininum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 


2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 


lOKHz-lOOKHz  

100  KHz-500  KHz  ... 
500  KHz-2000  KHz  . 

2  MHz-30  MHz  

30  MHz-70  MHz  

70MHZ-100MHZ  .... 
IOOMHz-200  MHz  .. 
200  MHz-400  MHz  .. 
400  MHz-700  MHz  .. 
700MHZ-1000MHZ 

1  GH2-2  GHz  

2  GHz-4  GHz  

4  GHz-6  GHz  

6  GHz-8  GHz  

8  GHz-12  GHz  

12GH2-18GHZ  

18GHZ-40GHZ  .... 


Peak(V/ 
M) 


50 

60 

70 

200 

30 

30 

150 

70 

4,020 

1,700 

5,000 

6,680 

6,850 

3,600 

3.500 

3,500 

2,100 


Average 
(V.'M) 


50 

60 

70 

200 

30 

30 

33 

70 

935 

170 

990 

840 

310 

670 

1.270 

350 

750 


Cessna's  market  for  the  Model  750 
Citation  X  includes,  at  the  present  time, 
'  two  European  JAA  member  countries. 
Consequently,  Cessna  intends  to  pursue 
certification  to  meet  the  European  JAA 
requirements  as  well  as  the  FAA 
requirements.  To  reduce  the  testing 
required.  Cessna  proposes  to  test  to  an 
environment  that  combines  a  proposed 
FAA  certification  environment  (from  the 
SAE  AE4R  Subcommittee)  and  a 
proposed  JAA  certification  environment 
(from  EUROCAE  WG-33)  to  form  a 
"worst  case"  certification  environment. 
This  environment  will  consist  of  the 
following: 

.  Where  the  combined  proposed 
certification  environment  is  less  than 
100  volts  per  meter,  Cessna  will  test  to 
the  proposed  certificalion  environment 
(JAA  or  FAA,  whichever  is  higher). 
Where  the  combined  environment  is 
greater  than  100  volts  per  meter,  Cessna 
will  test  to  the  proposed  JAA 
environment  (less  aircraft  attenuation 
above  200  MHz).  The  aircraft 
attenuation  will  be  established  by  the 
results  of  full  vehicle  tests  conducted  by 
Cessna  on  Model  650,  Citation  ID.  and  ' 


Citation  Vn  aircraft.  Cessna's  proposed 
Model  750  HIRF  certification 
environment  is  as  follows: 

Proposed  Cessna  750  (Citation  X 
[CX]  HIRF  Certification  Environ- 
ment 


Fre- 
quency 
(HZ) 


10K- 

500K  .. 
500K-2M 
2M-30M 
30M- 

100M  .. 
100M- 

200M  .. 
200M- 

400M  .. 
400M- 

700M  .. 
700M-1G 
1G-2G  ... 
2G-^G  ... 
4G-6G  ... 
6G-8G  ... 
8G-12G  . 
12G-18G 


Proposed 
FAA  cer- 
tification 
envirorv 

ment 
(peak/ 

avg) 


50.'50 

40/40 

100/100 

20/20 

50/30 

70/70 

1520/750 
1300/170 
250a'180 
3500/360 
6800/280 
1800/330 
3500/215 
1700/270 


Proposed 
JAA  cer- 
tification 

environ- 
ment 
(peak/ 
avg) 


Proposed 

CX  threat 

envirorv 

ment 

(peak/ 

avg) 


40/40 

40/40 

100/100 

20/20 

50/30 

70/70 

700/30 
130a70 
2500/160 
3500/240 
3200/280 
800/330 
3500/330 
1700/180 


50«) 

40/40 

100/100 

20/20 

50/30 

70/70 

700/30 
1300/70 
2500/160 
3500,'24O 
3200/280 
800/330 
350a-330 
1700/180 


JMI 


Conclusion 

This  action  affects  only  certain  design 
features  on  the  Cessna  Model  750 
(Citation  X)  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  49  U.S.C.  app.  1344,  1348(c). 
1352,  1354(a).  1355.  1421  through  1431. 
1502,  1651(b)(2).  42  U.S.C.  1857f-10,  4321  ct 
seq.;  E.G.  11514:  and  49  U.S.C.  106(g). 
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The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Cessna  Model  750  (Citation  X)  series 
airplanes. 

1.  Lightning  Protection 

(a)  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capabiHty  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  lightning. 

(b)  Each  essential  function  of 
electrical  or  electronic  systems  or 
installations  must  be  protected  to  ensure 
that  the  function  can  be  recovered  in  a 
timely  manner  after  the  airplane  has 
been  exposed  to  lightning. 

2.  Protection  From  Unwanted  Effects  of 
High-Intensity  Radiated  Fields  (HIRF) 

Each  electrical  and  electronic  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high- 
intensity  radiated  fields. 

3.  For  the  Purpose  of  These  Special 
Conditions,  the  Following  Definitions 
Apply 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Essential  Functions.  Functions  whose 
failure  could  contribute  to  or  cause  a 
failure  condition  that  would 
significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions. 

Issued  in  Renton,  Washington,  on  August 
23,  1994. 
Norman  B.  Martenson, 

Acting  Manager.  Transport  Airplane 

Directorate.  Aircraft  Certification  Service, 

ANM-100. 

IFR  Doc.  94-22017  Filed  9-9-94;  8:45  .am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  300 

Rules  and  Regulations  Under  the  Wool 
Products  Lat}eling  Act  of  1939 
Extension  of  Time  Within  Which  To 
File  Public  Comments 

agency:  Federal  Trade  Commission. 
ACTION:  Extension  of  time  within  which 
to  file  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  has 
requested  public  comments  on  its  Rule 
and  Regulations  under  the  Wool 
Products  Labeling  Act  of  1939  (59  FR 
23645.  May  6. 1994).  The  Commission 
solicited  the  comments  as  part  of  its 
periodic  review  of  rule  and  guides. 
DATES:  Written  comments  will  be 
accepted  until  October  15, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  & 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580.  Submissions 
should  be  marked  "Rules  and 
Regulations  under  the  Wool  Act,  16  CFR 
part  300 — Comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Bret  S.  Smart.  Program  Advisor,  Los 
Angeles  Regional  Office,  Federal  Trade 
Commission,  11000  Wilshire  Blvd., 
Suite  13209.  Los  Angeles,  CA  90024, 
(310) 235-7890. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  on-going  regulatory  review  of  its 
niles  and  guides,  the  Commission  on 
May  6,  1994  published  requests  for 
public  comments  concerning  three 
related  sets  of  regulations:  (1)  Rules  and 
Regulations  under  the  Wool  Products 
Labeling  Act,  (2)  Rules  and  Regulations 
under  the  Fur  Products  Labeling  Act, 
and  (3)  Rules  ind  Regulations  under  the 
Textile  Fibe.'-  Products  Identification 
Act.  The  corhments  were  to  be  accepted 
until  June  6, 1994.  The  Commission 
subsequently  extended  the  comment 
period  until  September  6, 1994. 

The  Commission  has  received  a  letter 
seeking  extension  of  these  comment 
periods  from  the  American  Textile 
Manufacturers  Institute,  a  trade 
association  representing  large  numbers 
of  interested  members  subject  to  the 
marking  requirements  of  the  Textile, 
Wool,  and  Fur  Acts.  In  addition  to  this 
formal  request  for  extension. 
Commission  staff  has  been  contacted  by 
other  trade  associations  and  interested 
entities  who  intend  to  comment  or 
would  like  to  comment  and  have  stated 
that,  because  of  the  widespread 
coverage  and  complexity  of  these 
regulations,  the  comrfient  periods 
should  be  extended. 


To  allow  all  interested  persons  the 
opportunity  to  supply  information  to 
the  Commission,  the  Commission 
hereby  extends  the  period  within  which 
to  comment  on  its  Rules  and 
Regulations  under  the  Wool  Products 
LabeUng  Act  of  1939.  until  October  15, 
1994. 

Authority:  15  U.S.C.  68  et  seq. 
List  of  Subjecte  in  16  CFR  Part  300 

Advertising,  Labeling,  Recordkeeping. 
Wool  products. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
IFR  Doc.  94-22437  Filed  9^9-94:  8:4S  am) 

BILUNG  CODE  67SO-01-M 


16  CFR  Part  301 

Rules  and  Regulations  Under  the  Fur 
Products  Lat>eling  Act  Extension  of 
Time  Within  Which  To  File  Public 
Comments 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Extension  of  time  within  which 
to  file  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  has 
requested  public  comments  on  its  Rules 
and  Regulations  under  the  Fur  Products 
Labeling  Act  (59  FR  23645,  May  6, 
1994).  The  Commission  solicited  the 
comments  as  part  of  its  periodic  review 
of  rules  and  guides. 
DATES:  Written  comments  will  be 
accepted  until  October  15, 1994. 
ADDRESSES:  Comments  should  be    . 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H^159,  Sixth  & 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  Submissions  should  be 
marked  "Rules  and  Regulations  under 
the  Fur  Act.  16  CFR  part  301— 
Comment." 

FOR  FURTHER  INFORMATION  CONTACT: 
Bret  S.  Smart.  Program  Advisor,  Los 
Angeles  Regional  Office.  Federal  Trade 
Commission.  11000  Wilshire  Blvd.. 
Suite  13209,  Los  Angeles,  CA  90024. 
(310) 235-7890. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  on-going  regulatory  review  of  its 
rules  and  guides,  the  Commission  on 
May  6. 1994  published  requests  for 
public  comments  concerning  three 
related  sets  of  regulations:  (1)  Rules  and 
Regulations  under  the  Wool  Products 
Labeling  Act,  (2)  Rules  and  Regulations 
under  the  Fur  Products  Labeling  Act, 
and  (3)  Rules  and  Regulations  under  the 
Textile  Fiber  Products  Identification 
Act.  The  comments  were  to  be  accepted 
until  June  6,  1994.  The  Commission 


subsequently  extended  the  comment 
period  until  September  6. 1994. 

The  Commission  has  received  a  letter 
seeking  extension  of  these  comment 
periods  from  the  American  Textile 
Manufacturers  Institute,  a  trade 
association  representing  large  numbers 
of  interested  members  subject  to  the 
marking  requirements  of  the  Textile. 
Wool,  and  Fur  Acts.  In  addition  to  this 
formal  request  for  extension, 
Commission  staff  has  been  contacted  by 
other  trade  associations  and  interested 
entities  who  intend  to  comment  or 
would  like  to  comment  and  have  stated 
that,  because  of  the  widespread 
coverage  and  complexity  of  these . 
regulations,  the  comment  periods  .  _ 
should  be  extended. 

To  allow  all  interested  persons  the 
opportunity  to  supply  information  to 
the  Commission,  the  Commission 
hereby  extends  the  period  within  which 
to  comment  on  its  Rules  and 
Regulations  under  the  Fur  Products 
Labeling  Act  imtil  October  15, 1994. 

Authority:  15  U.S.C.  69  et  seq. 
List  of  Sub)ects  in  16  CFR  Part  301 

Advertising,  Invoicing.  Labeling, 
Recordkeeping.  Fur  products. 

By  direction  of  the  Conunission. 
Donald  S.  Clark, 
'Secretary. 
IFR  Doc.  94-22436  Filed  9-9-94;  8:45  amj 
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16  CFR  Part  303 

Rules  and  Regulations  Under  the 
Textile  Fiber  Products  Identtfication 
Act  Extension  of  Time  Within  Which  To 
File  Public  Comments 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Extension  of  time  within  which 
to  file  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  has 
requested  public  comments  on  its  Rules 
and  Regulations  under  the  Textile  Fitier 
Products  Identification  Act  (59  FR 
23646.  May  6. 1994).  The  Commission 
solicited  the  comments  as  part  of  its 
periodic  review  of  rules  and  guides. 
DATES:  Written  comments  will  be 
accepted  until  October  15. 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary.  Federal  Trade 
Commission,  Room  H-159,  Sixth  & 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20580.  Submissions  should  be 
marked  "Rules  and  Regulations  under 
the  Textile  Act,  16  CFR  part  303— 
Comment." 
FOR  FURTHER  INFORMATION  COffTACT: 


Bret  S.  Smart,  Program  Advisor,  Los 
Angeles  Regional  Office,  Federal  Trade 
Commission,  11000  Wilshire  Blvd., 
Suite  13209,  Los  Angeles,  CA  90024, 
(310) 235-7890. 

SUPPLEMEMTARY  INFORMATION:  As  part  of 
the  on-going  regulatory  review  of  its 
rules  and  guides,  the  Commission  on 
May  6, 1994  published  requests  for 
public  comments  concerning  three 
related  sets  of  regulations:  (1)  Rules  and 
Regulations  under  the  Wool  Products 
Labeling  Act,  (2)  Rules  and  Regulations 
under  the  Fur  Products  Labeling  Act, 
and  (3)  Rules  and  Regulations  under  the 
Textile  Fiber  Products  Identification 
Act.  The  comments  were  to  be  accepted 
until-June  6, 1994.  The  Commission 
subsequently  extended  the  comment 
period  until  September  6, 1994. 

The  Commission  has  received  a  letter 
seeking  extension  of  these  comment 
periods  from  the  American  Textile 
Manufacturers  Institute,  a  trade 
association  representing  large  numbers 
of  interested  members  subject  to  the 
marking  requirements  of  the  Textile, 
Wool,  and  Fur  Acts.  In  addition  to  this 
formal  request  for  extension. 
Commission  staff  has  been  contacted  by 
other  trade  associations  and  interested 
entities  who  intend  to  comment  or 
wTauld  like  to  comment  and  have  stated 
that,  because  of  the  widespread 
coverage  and  complexity  of  these 
regulations,  the  comment  periods 
should  be  extended. 

To  allow  all  interested  persons  the 
opportunity  to  supply  information  to 
the  Commission,  the  Commission 
hereby  extends  the  period  within  which 
to  comment  on  its  Rules  and 
Regulations  under  the  Textile  Fiber 
Products  Identification  Act  until 
October  15, 1994. 

Authority:  1 5  U.S.C.  78  et  seq. 
List  of  Subjects  in  16  CFR  Part  303 

Advertising,  Labeling.  Recordkeeping. 
Textile  fiber  products. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
[FR  Doc  94-22435  Fifed  9-9-94: 8:45  amj 
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DEPARTME^^■  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

nNTL-6-«0] 
RIN  1545-AN87 

Limitation  on  Use  of  Deconsolidation 
To  Avoid  Foreign  Tax  Credit;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 


JMI 


SUMMARY:  This  document  contains 
notice  of  a  pubUc  hearing  on  proposed 
regulations  relating  to  certain 
limitations  on  the  amount  of  the  foreign 
tax  credit.  ^ 

DATES:  The  public  hearing  will  be  held 
on  Monday,  October  17,  1994,  beginning 
at  10:00  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  Monday,  October  3, 1994. 
ADDRESSES:  The  public  hearing  will  be 
held  in  room  3718,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW,  Washington.  EXl  Requests 
to  speak  and  outlines  of  oral  comments 
should  be  submitted  to:  Internal 
Revenue  Service,  P.O.  Box  7604.  Ben 
Franklin  Station,  Attn: 
CC:DOM:CORP:T:R.  1INTL-6-90J.  room 
5228.  Washington,  DC  20044  or  hand- 
delivered  between  the  hours  of  8:00  a.m. 
and  5:00  p.m.  to:  CC:DOM:CORP:T:R 
[INTL-6-901,  Courier's  Desk,  hiternal 
Revenue  Service,  1111  Constitution 
Avenue,  NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202) 622-5452  or  (202) 622-7190 (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  904  of  the 
Internal  Revenue  Code.  The  proposed 
regulations  appeared  in  the  Federal 
Register  for  Tuesday.  May  17, 1994,  at 
page  25584  (59  FR  25584). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday, 
October  3, 1994,.an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 
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Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attenders  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Service  Building  until 
9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc.  94-22425  Filed  9-9-94;  8:45  am) 

BILUNG  Oboe  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  i 
[FRL-5070-€] 

Open  Meeting  of  the  Committee  on 
Hazardous  Waste  Identification 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Meeting  announcement. 

SUMMARY:  The  Hazardous  Waste 
Identification  Committee  will  meet  on 
September  26  and  27  to  discuss  work 
accomplished  since  the  last  meeting, 
and  to  identify  appropriate  next  steps. 
The  meeting  is  open  to  the  public 
without  need  for  advance  registration. 
DATES:  The  Committee  will  meet  on 
September  26  and  27.  On  the  26th,  the 
meeting  will  begin  at  1:00  p.m.  and  run 
until  6:00  p.m.  On  the  27th.  the  meeting 
will  begin  at  9:00  a.m.  and  run  until 
12:00  noon. 

ADDRESSES:  The  Committee  will  meet  at 
the  Quality  Inn  Capitol  Hill.  415  New 
Jersey  Ave.  NW.,  Washington,  DC 
20001,(202)638-1616. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  on  substantive 
matters,  call  Al  Collins  of  EPA's  Office 
of  Solid  Waste  at  (202)  260-4791.  For 
further  information  on  procedural 
matters,  call  Denise  Madigan,  the 
Committee  Co-Facilitator,  at  (202)  429- 
8782. 

Dated:  Septemt)er  7, 1994. 
Chris  Kirtz. 

Director,  Consensus  and  Dispute  Resolution 
Program. 
IFR  Doc.  94-22443  Filed  9-9-94:  8:45  ami 
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40  CFR  Part  52 

[WA17-1-6867b  and  WA16-1-5866b;  FRL- 
5065-4] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Washington  for  the  purpose  of 
implementing  an  emission  statement 
program  for  stationary  sources  within 
the  Vancouver  Air  Quality  Maintenance 
Area  and  the  Central  Puget  Sound 
Ozone  Nonattainment  Area.  The  SIP 
revision  was  submitted  by  the  State  to 
satisfy  certain  Federal  Clean  Air  Act 
requirements  for  an  emission  statement 
program  as  part  of  the  SIP  for 
Washington  State.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document. 

DATES:  Comments  on.this  proposed  rule 
must  be  received  in  writing  by  October 
12, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston. 
Environmental  Protection  Specialist 
(AT-082),  Air  Programs  Section,  at  the 
EPA  Regioni.1  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  10,  Air  Programs 
Section,  1200  6th  Avenue,  Seattle,  WA 
98101. 

The  State  of  Washington:  Washington 
State  Department  of  Ecology,  P.O.  Box 
47600.  PV-11,  Olympia,  WA  98504- 
7600. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Cooper,  EPA,  Region  10,  Air 
Programs  Development  Section  (AT- 
082),  Seattle,  WA  98101,  (206)553-6917. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
actionwhich  is  located  in  the  rules 
section  of  this  Federal  Register. 

Dated:  August  25, 1994. 
Chuck  Clarke. 
Regional  Administrator 
|FR  Doc.  94-22401  Filed  9-9-94:  8:45  am) 

BILLINQ  CODE  6S60-50-F 

40  CFR  Part  60 
[AD-fRL-5068-3] 
RIN  2060-AE94 

Standards  of  Performance  for  New 
Stationary  Sources:  Volatile  Organic 
Compound  (VOC)  Emissions  From  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Wastewater 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  This  action  proposes 
standards  of  performance  for  wastewater 
sources  in  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI).  These  standards  implement 
section  111  of  the  Clean  Air  Act  (the 
ACT)  and  are  based  on  the 
Administrator's  determination  that  VOC 
emissions  from  SOCMI  cause,  or 
contribute  significantly  to,  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  The 
intended  effect  of  these  standards  is  to 
require  all  new,  modified,  and 
reconstructed  SOCMI  process  units  to 
control  wastewater  emissions  to  the 
level  achievable  by  the  best 
demonstrated  system  of  continuous 
emission  reduction,  considering  costs, 
nonair  quality  health,  environn>:ntal, 
and  energy  impacts,  not  just  with  end- 
of-pipeand  add-on  controls,  but  also  by 
eliminating  or  reducing  the  formation  of 
these  pollutants.  The  proposed 
regulation  would  achieve  an  estimated 
reduction  of  16.200  megagrams  (Mg)  of 
VOC  in  the  fifth  year  following 
promulgation. 

DATES:  Comments.  The  EPA  will  accept 
comments  on  the  proposed  rule  until 
November  14,  1994. 

Public  Hearing.  If  requested,  the  EPA 
will  hold  a  public  hearing  concerning 
the  proposed  rule  beginning  at  10  a.m. 
on  October  12, 1994.  Persons  interested 
in  presenting  oral  testimony  to  the  EPA 


at  a  public  hearing  must  contact  the 
person  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT)  no  later  than 
September  27,  1994.  Persons  interested 
in  attending  the  hearing  should  call  the 
person  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT)  to  verify  that  a 
hearing  will  be  held. 
ADDRESSES:  Comments.  Interested 
parties  may  submit  written  comments 
regarding  the  proposed  rule  (in 
duplicate,  if  possible)  to  Docket  No.  A- 
94-32  at  the  following  address:  U.S. 
Environmental  Protection,  Air  Docket 
Section  (6102).  401  M  Street,  SW, 
Washington,  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  the 
comments  also  be  sent  to  the  contact 
person  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Public  Hearing.  The  public  hearing 
will  be  held  at  the  EPA  Office  of 
Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina. 

Docket.  Docket  No.  A-94-32  contains 
supporting  information  used  in 
developing  the  proposed  standards.  The 
docket  is  located  at  the  above  address  in 
Room  M-1500.  Waterside  Mall  (ground 
floor),  and  may  be  inspected  from  8:30 
a.m.  to  noon,  and  1  to  3  p.m.,  Monday 
through  Friday.  The  proposed 
regulatory  text.  Background  Information 
Document,  and  other  materials  related 
to  this  document  are  available  for 
review  in  the  docket.  Copies  of  this 
information  may  be  obtained  by  request 
from  the  Air  DorJiet  by  calling  (202) 
260-7548.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Lucas,  Office  of  Air  Quality 
Planning  and  Standards,  Chemicals  and 
Petroleum  Branch  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina, 
27711,  telephone  (919)  541-0884. 

SUPPLEMENTARY  INFORMATION:  Additional 
Detailed  Information.  The  proposed 
regulatory  text  and  the  Background 
Information  Document  are  not  included 
in  this  Federal  Register  document,  but 
are  available  in  Docket  No.  A-94-32  or 
by  request  from  the  Air  Docket  (see 
ADDRESSES).  This  notice,  the  proposed 
regulatory  text,  and  the  background 
information  document  are  also  available 
on  the  Technology  Transfer  Network 
(TTN),  one  of  the  EPA's  electronic 
bulletin  boards.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
The  service  is  free,  except  for  the  cost 
of  a  telephone  call.  Dial  (919)  541-5742 
for  up  to  a  14.400  bauds  per  second 
modem.  If  more  information  on  TTN  is 
needed,  call  the  HELP  line  at  (919)  541- 
5384.  A  diskette  containing  the 


preamble,  regulation,  and  background 
information  document  will  be  suppfied 
by  faxing  the  request  to  (919)  540-3470 
with  name,  address,  and  phone  number. 

The  following  outline  is  provided  to 
aid  in  reading  the  preamble  for  the 
proposed  standards. 

I.  Introduction 

A.  New  Source  Performance  Standards- 
General 

B.  NSPS  Decision  Scheme 

II.  Summary  of  the  Proposed  NSPS 

A.  Source  Category  to  be  Regulated 

B.  Pollutants  to  be  Regulated 

C.  Best  Demonstrated  Technology 

D.  Affected  Facility 

E.  Emission  Points  to  be  Regulated 

F.  Format  for  the  Standards 

G.  Proposed  Standards 

H.  Modification  and  Reconstruction 

I.  Compliance  Testing 

J.  Monitoring  Requirements 

K.  Reporting  and  Recordkeeping 

III.  Impacts  of  the  Proposed  NSPS 

A.  Environmental  Impacts 

B.  Cost  Impacts 

C.  Economic  Impacts 

IV.  Rationale  for  Proposed  Standards 

A.  Selection  of  Source  Category 

B.  Selection  of  Emission  Sources 

C.  Pollutants  To  Be  Regulated 

D.  Selection  of  Affected  Facility 

E.  Selection  of  Best  Demonstrated 
Technology 

F.  Selection  of  Format  of  Proposed 
Standard 

G.  Selection  of  Standards 

H.  Modification  and  Reconstruction 

Considerations 
I.  Monitoring  Requirements 
J.  Performance  Test  Methods 
K.  Reporting  and  Recordkeeping 

Requirements 
L.  Solicitation  of  Comments 

V.  Administrative  Requirements 

A.  Public  Hearing 

B.  Administrative  Designation  and 
Regulatory  Analysis 

C.  Compliance  With  Regulatory  Flexibility 
Act 

D.  Paperwork  Reduction  Act 

I.  Introduction 

A.  New  Source  Performance 
Standards — General 

New  source  performance  standards 
(NSPS)  implement  section  111  of  the 
Act.  The  NSPS  are  issued  for  categories 
of  sources  that  cause,  or  contribute 
significantly  to,  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  They  apply  to 
new  stationarj'  sources  of  emissions, 
i.e..  sources  whose  construction, 
reconstruction,  or  modification  begins 
after  a  standard  for  them  is  proposed. 

An  NSPS  requires  these  sources  to 
control  emissions  to  the  level  achievable 
by  "best  demonstrated  fechnologv,"  or 
•BDT." 


B.  NSPS  Decision  Scheme 

An  NSPS  is  the  product  of  a  series  of 
decisions  made  during  development  of 
the  regulation.  Elements  in  this 
"decision  scheme"  include  the 
following: 

1.  Source  category  to  be  regulated: 
usually  an  entire  industry,  but  can  be  a 
process  or  group  of  processes  within  an 
industry. 

2.  Pollutant(s)  to  be  regulated:  the 
particular  substance(s)  emitted  by  the 
source  that  the  standard  will  control. 

3.  Best  demonstrated  technology:  the 
technology  on  which  the  Agency  will 
base  the  standards,  as  defined  in  s«:tion 
lllIa)(l)oftheAct. 

4.  Affected  facility:  the  pieces  or 
groups  of  eq,uipment  that  comprise  the 
sources  to  which  the  standards  will 
apply. 

5.  Emission  points  to  be  regulated: 
within  the  affected  facility,  the  specific 
physical  location  emitting  pollutants 
(e.g.,  vents,  equipment  leaks,  and 
wastewater  streams). 

6.  Format  for  the  standards:  the  form 
in  which  the  standards  are  expressed, 
i.e.,  as  a  percent  reduction  in  emissions, 
as  pollutant  concentration,  or  as 
equipment  standards. 

7.  Standards:  based  on  what  BDT  (.an 
achieve,  the  maximum  permissible 
emissions,  or  design,  equipment,  work 
practice,  or  operational  requirements  if 
emission  limits  are  infeasible. 

8.  Other  considerations:  in  additio.n 
NSPS  usually  include  modification/ 
reconstruction  considerations, 
monitoring  requirements,  performance 
test  methods,  and  reporting  and 
recordkeeping  requirements. 

II.  Summar>-  of  the  Proposed  NSPS 

A.  Source  Category  To  Be  Regulated 

Volatile  organic  compound  emis.sions 
from  SOCMI  wastewater  (also  referred 
to  as  "secondary  sources")  are  being 
regulated  under  section  111  of  the  Act. 
The  proposed  standards  would  regulate 
VOC  emissions  from  wastewater 
generated  by  SOCMI  process  units  and 
are  limited  to  emission  points  in  the 
associated  process  units  wastewater 
collection  and  treatment  systems. 
Specific  emission  points  are  discussed 
in  section  lI.E. 

Wastewater  is  water  that  comes  in 
contact  with  process  fluids  during 
manufacturing,  processing,  or 
maintenance  operations  within  a 
process  unit  al  d  SOCMI  facility.  Most 
wastewaters  contain  relatively  low 
concentrations  of  contaminants  (e.g., 
less  than  2  percent  or  20,000  parts  per 
million  (ppm))  and  are  managed  in 
wastewater  collection  and  treatmen* 
systems.  Wastewater  collection  and 
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treatment  systems  typically  include 
individual  drain  systems,  oil-  water 
separators,  air  Qotation  units, 
equalization  tanks,  and  biological 
treatments  units.  Volatile  organic 
compounds  are  emitted  from  the 
wastewater  during  collection  and 
treatment. 

Regulations  targeting  emissions  from 
SOCMI  wastewater  have  been 
developed  previously.  National 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  benzene  waste 
operations  (40  CFR  part  61.  subpart  FF) 
regulate  benzene  emissions  from  SOCMI 
waste  streams  that  contain  benzene  at 
concentrations  of  10  parts  per  million 
by  weight  (ppmw)  or  more  at  facilities 
that  handle  at  least  10  Mg/yr  of  benzene 
in  certain  wastes.  A  second  regulation, 
the  hazardous  organic  NESHAP  ("the 
HON")  in  subpart  G  of  40  CFR  part  6?. 
is  broader  in  scope,  regulating  emissions 
of  many  organic  hazardous  air 
pollutants  (HAP)  from  SOCMI 
wastewater.  The  HON  imposes 
standards  on  SOCMI  process  wastewater 
streams  from  process  units  that  produce 
any  of  a  selected  group  of  products  at 
facilities  that  are  major  sources  under 
the  Act.  The  rule  covers  individual 
waste  streams  that  contain  one  or  more 
ofthe  HAP  identified  in  section  112(b) 
of  the  Act  at  concentrations  above 
specified  levels.  Generally,  a  SOCMI 
source  subject  to  the  benzene  waste 
NESHAP  would  also  be  subject  to  the 
HON. 

A  third  regulation  that  may  affect  the 
chemical  industry  is  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
air  emission  standards  for  hazardous 
waste  treatment,  storage,  and  disposal 
facilities.  That  rule  will  establish 
standards  for  controlling  emissions  from 
wastes  that  are  identified  as  hazardous 
under  RCRA  at  fadbties  subject  to 
subtitle  C  permitting  requirements. 
Under  that  rule,  hazardous  wastes 
would  have  to  be  managed  in  controlled 
units  until  the  waste  is  treated  to 
remove  or  destroy  certain  hazardous 
components.  The  rule  only  applies  to 
units  and  faciUties  that  are  permitted 
under  RCRA  subtitle  C.  However,  under 
RCRA.  wastewater  treatment  units  are 
not  subject  to  subtitle  C  hazardous 
waste  management  standards  provided 
the  unit  is  part  of  a  wastewater 
treatment  belli ty  that  is  subject  to 
regulation  imder  either  section  402  or 
307(b)  of  the  Clean  Water  Act.  Thus, 
hazardous  waste  tank  systems  that  are 
used  to  store  or  treat  wastewater  that  is 
managed  at  an  on-site  wastewater 
treatment  facility  wth  a  National 
Pollution  Discharge  Elimination  System 
permit  or  that  discharges  to  a  publicly- 


owned  treatment  works  would  generally 
be  exempt  from  the  RCRA  regulations. 
In  addition  to  the  HCW.  the  benzene 
waste  NESHAP.  and  the  RCRA  air 
standards,  section  182(bK2)  of  the  Act 
requires  that  State  implementation 
plans  (SIP's)  for  certain  ozone 
nonattainment  areas  be  revised  to 
require  the  implementation  of 
reasonably  available  control  technology 
(RACT)  for  control  of  VOC  emissions. 
The  EPA  has  defined  RACT  generally  as 
the  lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available,  considering 
technological  and  economic  feasibility. 
In  some  cases,  the  EPA  has,  or-will. 
issue  guidance  relative  to  RACT  in  the 
form  of  a  control  techniques  guidelines 
(CTG)  document  A  draft  of  the 
Industrial  Wastewater  (IWW)  CTG  was 
released  for  public  comment  on 
December  29, 1993.  The  SOCMI  is  a 
sybset  ofthe  industry  group  which  is 
covered  by  the  IWW  CTG.  The  CTG  is 
intended  to  provide  State  and  local  air 
pollution  authorities  with  an 
information  base  for  proo^ding  with 
their  own  analysis  of  RAOSflo  meet 
statutory  requirements.  DueTo  time  and 
budget  constraints,  the  IWW  CTG  has 
not  been  finalized.  An  alternative 
control  technology  (ACT)  document  has 
been  prepared  and  provided  to  the 
States  as  interim  guidance  to  aid  in 
development  of  rules  in  the  absence  of 
the  final  IWW  CTG. 

In  spite  of  the  guidance  and  the  three 
separate  rules  to  regulate  emissions 
from  wastewater  streams  at  SOCMI 
facilities,  there  are  substantial  gaps  in 
the  extent  to  which  these  rules  control 
emissions  from  SOCMI  wastewater 
streams  with  the  potential  to  emit  VOC. 
The  HON  applies  to  only  a  segment  of 
the  industry  that  produces  a  specified 
set  of  products,  which  does  not  include 
all  SOCMI  installations.  In  addition,  the 
HON  only  regulates  streams  that  contain 
HAP  at  concentrations  above  a  trigger 
level.  Consequently,  the  HON  does  not 
regulate  wastewater  streams  that  emit 
VOC  that  are  not  HAP.  The  benzene 
waste  NESHAP  applies  to  all  SOCMI 
installations  but  is  very  limited  in  scope 
regarding  the  waste  streams  regulated, 
i.e..  only  those  streams  that  contain 
benzene  are  subject  to  the  rule.  Many  of 
the  wastewater  streams  at  SOCMI  plants 
do  not  contain  benzene  but  do  contain 
other  VOC  that  are  emitted  to  the 
atmosphere  if  left  uncontrolled.  The 
RCRA  air  standards  for  hazardous  waste 
toxic  storage  and  disposal  fadlities  are 
not  expected  to  impact  a  significant 
number  of  wastewater  streams  at  SOCMI 
plants  because  of  the  wastewater 


exemption  under  RCRA  that  was 
discussed  above. 

The  EPA  analysis  of  SOCMI 
wastewater  data  submitted  by  industry 
shows  a  significant  number  of 
wastewater  streams  generated  by  SOCMI 
process  units  will  not  be  regulated  by 
the  HON  or  other  wastewater  related 
rules.  This  is  in  large  part  a  result  of  the 
fact  that  the  source  category  coverage  for 
the  SOCMI  Wastewater  NSPS  is 
considerably  broader  than  that  of  the 
HON.  For  example,  the  chemical  list 
defining  the  affected  SOCMI  process 
units  is  nearly  twice  as  large  for  the 
NSPS  as  for  the  HON.  For  many  of  the 
SOCMI  industries.  VOC-containing 
wastewater  streams  do  not  contain  HAP 
and  therefore  controlling  only  HAP- 
containing  streams,  as  is  required  under 
the  HON.  would  not  substantially 
reduce  VOC  emissions.  It  is  estimated 
that  68  percent  of  all  new  SOCMI 
chemical  production  process  units  will 
have  wastewater  streams  that  would 
require  control  under  the  proposed 
NSPS  but  will  not  require  control  under 
the  HON. 

This  NSPS  for  SOCMI  wastewater 
sources  is  needed  to  fill  the  gaps  in  the 
coverage  of  VOC  emissions  from 
wastewater  streams  left  uncovered  by 
other  regulations.  In  addition,  the 
benzene  waste  NESHAP  and  the  RCRA 
air  standards  are  risk-based  standards.  ■ 
Risk-based  standards  are  designed  to 
reduce  emissions  to  a  level  that  will 
protect  human  health  and  the 
environment  with  an  ample  margin  of 
safety.  The  goal  of  an  NSPS.  on  the 
other  hand,  is  to  improve  ambient  air 
quality  over  time  by  application  of  best 
demonstrated  technology  (BDT)  on  all 
new.  modified,  or  reconstructed 
sources.  The  goal  of  the  CTG  is  to 
provide  guidance  to  States  in  revising 
their  SIP's  and  to  help  bring  their 
nonattainment  areas  into  compliance 
with  the  National  Ambient  Air  Quality 
Standards.  The  SIP  rules  do  not  apply 
at  facilities  that  are  in  ozone  attainment 
areas.  Furthermore.  NSPS  require 
installation  of  BDT  rather  than  RACT. 
which  in  some  cases  may  achieve  a 
higher  level  of  emission  reduction.  The 
NSPS  would  impose  consistent, 
nationwide  regulatory  requirements, 
which  would  ensure  that  waste  streams 
and  wastewater  streams  at  all  new, 
modified,  and  reconstructed  SOCMI 
process  units  are  controlled  in  a 
consistent  manner  using  the  best 
emission  controls. 

In  summary,  although  a  portion  of 
waste  streams  and  wastewater  streams 
at  SOCMI  sites  are  already  controlled  as 
a  result  of  existing  and  planned 
regulations,  none  of  these  regulations 
cover  all  SOCMI  waste  streams  with  the 


potential  to  emit  VOC.  These  other 
regulations  are  limited  in  scope  and 
leave  some  wastewater  streams 
uncontrolled  for  air  emissions.  These 
uncontrolled  wastewater  streams  are  the 
subject  ofthe  NSPS  for  SOCMI 
wastewater  sources. 

It  is  possible  that  there  may  be  some 
overlap  among  those  regulations 
affecting  wastes  and  wastewater  at    . 
SOCMI  facilities,  leading  to  possibly 
duplicative  requirements.  In  order  to 
avoid  the  burden  of  such  duplication, 
the  EPA  is  proposing  in  the  SOCMI 
NSPS  that  ihe  owner  or  operator  of 
waste  management  units,  treatment 
processes,  or  control  devices  affected  by 
the  proposed  rule  may  comply  with  the 
control  requirements  ofthe  proposed 
rule  by  demonstrating  compliance  with 
the  benzene  waste  operations  NESHAP. 
the  HON,  or  the  RCRA  air  emission 
standards  for  hazardous  waste 
treatment,  storage,  and  disposal 
facilities.  The  owner  or  operator  would 
also  be  required  to  maintain  records 
documenting  which  regulation  is  being 
used  to  demonstrate  compliance  with 
the  proposed  NSPS.  An  owner  or 
operator  who  chooses  to  demonstrate 
compliance  in  this  manner  would  be 
exempted  from  the  inspection, 
monitoring,  reporting,  and 
.  recordkeeping  requirements  of  the 
proposed  rule  that  relate  to  the  affected 
waste  management  unit,  treatment 
process,  or  control  device.  The  Agency 
is  soliciting  comments  on  the  proposed 
approach  to  reducing  the  regulatory 
burden  for  these  sources.  In  addition, 
the  Agency  is  interested  in  receiving 
information  on  the  level  of  burden  that 
would  be  imposed  by  the  possible 
duplication  of  requirements. 

B.  Pollutants  To  Be  Regulated 

The  air  pollutant  to  be  regulated  by 
these  standards  is  VOC.  The  primary  air 
pollutant  from  SOCMI  wastewater' 
facilities  is  VOC.  which  is  a  precursor 
to  the  formation  of  ozone  and 
oxygenated  organic  aerosols. 

C.  Best  Demonstrated  Technology 

Section  111  of  the  Act  states  that 
NSPS  "shall  reflect  the  degree  of 
emission  limitation  and  the  percentage 
reduction  achievable  through 
application  ofthe  best  technological 
system  of  continuous  emission 
reduction  which  (taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  any  nonair  quality 
health  and  environmental  impact  and 
energy  requirements)  the  Administrator 
determines  has  been  adequately 
demonstrated."  The  technology  basis  for 
NSPS  that  meets  these  criteria  is 
referred  to  as  "best  demonstrated 


technology  (BDT)."  In  the  standards 
development  process  for  NSPS.  BDT 
should  be  identified,  the  performance  of 
BDT  established,  and  a  regulatory 
alternative  selected  that  will  require  the 
use  of  BDT  or  an  equivalent  technology. 
Volatile  organic  compound  emissions 
from  wastewater  can  be  effectively 
reduced  with  the  following  control 
approach:  (1)  Identify  wastewater 
streams  with  significant  VOC  emission 
potential;  (2)  recycle  or  treat  those 
wastewater  streams  to  remove  their 
potential  for  emissions;  (3)  prior  to 
treatment  or  recycling,  manage  those 
waste  streams  in  units  equipped  with 
air  emission  controls;  (4)  recycle  any 
treatment  residuals  or  treat  any 
residuals  to  destroy  the  VOC;  and  (5) 
control  air  emissions  generated  by 
treatment  processes. 

The  treatment  technology  that  is  the 
basis  for  the  proposed  standards  for 
wastewater  is  steam  stripping,  a  proven 
treatment  technology  for  wastewaters 
generated  within  the  targeted  industry. 
It  is  generally  applicable  to  wastewater 
streams  with  the  potential  to  emit  VOC 
and,  in  general,  achieves  the  highest 
VOC  emission  reduction  among 
demonstrated  VOC  control  technologies. 
Facilities  can  comply  by  installing  the 
design  steam  stripper  or  by  installing  a 
stripper  or  other  treatment  device  that 
achieves  an  equivalent  VOC  emission 
reduction.  Control  of  air  emissions  from 
the  stripper  and  from  treatment 
residuals  is  also  required.  Although 
standards  for  wastewater  are  based  on 
the  performance  of  steam  stripping, 
other  treatment  technologies  such  as 
biodegradation  have  also  been 
demonstrated  to  be  effective.  To  be 
considered  equivalent  to  steam 
stripping,  a  properly  operated  biological 
treatment  unit  must  achieve  a  95- 
percent  VOC  reduction  or  meet  the 
required  mass  removal  while  controlling 
air  emissions.  Biodegradation  may  also 
be  used  as  one  of  a  series  of  treatment 
processes  (e.g.,  a  steam  stripper 
followed  by  a  biological  treatment  unit) 
where  the  combination  achieves  a 
reduction  of  99  percent  or  more  in 
volatile  organic  concentration. 
Alternative  treatment  technologies  other 
than  biodegradation  are  permitted  if 
their  performance  equals  or  exceeds  that 
of  steam  stripping,  i.e.,  a  99-percent 
VOC  reduction. 

D.  Affected  Facility 

For  the  SOCMI  wastewater  NSPS,  the 
affected  facility  will  be  each  new 
process  unit  (and  the  wastewater 
streams  it  generates)  at  a  SOCMI  plant. 
A  SOCMI  process  unit  will  be  defined 
as  one  producing  one  or  more  of  the 
chemicals  listed  in  the  regulation.  A 


process  unit  at  a  SOCMI  plant  will  be 
considered  to  be  new  if  construction, 
modification,  or  reconstruction  of  the 
unit  commences  after  the  date  the  NSPS 
is  proposed  in  the  Federal  Register. 

E.  Emission  Points  to  be  Regulated 
The  air  emission  points  selected  for 

the  proposed  regulations  include  all 
significant  points  in  SOCMI  process 
unit  wastewater  collection  and 
treatment  systems  that  manage  process 
or  maintenance  wastewater  streams  or 
residuals  generated  from  SOCMI  process 
units  that  produce  any  of  the  listed 
chemicals.  The  air  emission  release 
points  in  the  process  unit  wastewater 
collection  and  treatment  system  include 
individual  drain  systems,  which  are 
comprised  of  equipment  such  as  open 
trenches,  drains,  manholes,  junction 
boxes,  lift  stations,  and  weirs;  surface 
impoundments;  wastewater  storage  and 
treatment  tanks;  oil-water  separators; 
containers;  clarifiers;  and  biological 
treatment  units.  At  these  release  points. 
VOC  can  be  transferred  from  the  process 
unit  wastewater  stream  to  the  air. 

F.  Format  for  the  Standards 

As  authorized  under  section  111  of 
the  Act,  the  proposed  standards  consist 
of  a  combination  of  emission  standards 
and  equipment,  design,  and  work 
practice  standards.  Emission  standards 
are  used  whenever  feasible;  however, 
such  standards  are  not  feasible  in  all 
circumstances.  In  some  cases, 
alternative  emission  standards  are  also 
proposed.  Separate  standards  for  tanks, 
surface  impoundments,  containers, 
individual  drain  systems,  oil-water 
separators,  treatment  processes,  and 
control  devices  are  proposed. 

G.  Proposed  Standards 

Under  the  proposed  standards. 
SOCMI  process  unit  wastewater  streams 
with  a  volatile  organic  concentration 
(measured  using  Reference  Method  25D, 
40  CFR  part  60,  appendix  A)  greater 
than  or  equal  to  500  ppmw  and  flow 
rates  greater  than  or  equal  to  1.0  liter  per 
minute  (Lpm)  are  required  to  be 
controlled.  In  addition,  any  wastewater 
stream  with  a  volatile  organic 
concentration  greater  than  10,000  ppmw 
would  be  controlled  under  the 
regulation,  regardless  of  flow  rate. 
Process  units  that  generate  wastewater 
with  a  total  annual  volatile  organic  mass 
of  less  than  1  Mg  are  exempt  from  the 
wastewater  control  requirements  ofthe 
proposed  rule. 

Tne  proposed  wastewater  treatment 
standard  involves  the  application  of  a 
controlled  collection  and  treatment 
system  to  individual  wastewater  strt>  i;ii.>; 
that  fail  the  cut  off  criteria.  The 
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treatment  requirements  are  designed  to 
reduce  the  VOC  content  in  the 
wastewater  prior  to  placement  in  units 
without  air  emission  controls.  The 
proposal  includes  a  variety  of 
compliance  options  in  order  to  meet  the 
treatment  process  standard.  These 
include  a  recycling  option  involving 
recycling  of  the  wastewater  to  a  process 
unit,  an  equipment  design  and 
operation  standard,  a  numerical 
emission  standard  formatted  as  an 
effluent  concentration  limit,  and  a 
numerical  emission  standard  format  in 
terms  a  mass  removal  requirement. 

Prior  to  treatment,  the  wastewater 
must  be  managed  in  units  equipped 
with  air  emission  controls,  and 
wastewater  collection  and  treatment 
systems  must  be  designed  and  operated 
without  leaks,  as  defined  in  the 
standards.  Following  is  a  summary  of 
the  specific  standards  for  each  of  the 
individual  types  of  SOCMI  wastewater 
units. 

1.  Standards  for  Tanks 

Under  the  proposed  standards, 
owners  and  operators  would  be 
required,  with  two  exceptions,  to  place 
wastewater  streams  in  one  of  the 
following  types  of  tanks  depending  on 
the  tank  capacity  and  vapor  pressure  of 
the  stored  material:  (1)  A  tank  equipped 
with  a  cover  (e.g.,  a  fixed  roof)  and  a 
closed  vent  system  and  control  device 
that  meets  certain  design,  inspection, 
and  measurement  specifications 
specified  in  the  rules;  (2)  a  tank 
equipped  with  a  fixed  roof  and  internal 
floating  roof  that  meets  the  design 
requirements  specified  under  the 
existing  volatile  organic  liquid  (VOL) 
storage  NSPS  (40  CFR  part  60.  subpart 
Kb);  (3)  a  tank  equipped  with  an 
external  Hoating  roof  that  meets  the 
design,  inspection,  and  measurement 
requirements  specified  under  the 
existing  VOL  storage  NSPS;  or  (4)  a 
pressure  tank  that  is  designed  and 
operated  with  no  pressure  releases 
during  normal  operations  including 
waste  loading  and  unloading. 

The  propo.sed  rules  would  provide 
two  exceptions  to  the  tank  control 
requirements  described  above.  First, 
when  an  affected  stream  (i.e.,  one  in 
which  the  wastewater  has  a  mass- 
weighted  average  volatile  organic 
concentration  equal  to  or  greater  than 
500  ppmw)  is  managed  in  certain  size 
tanks  and  possesses  certain  vapor 
pressure  characteristics,  an  owner  or 
operator  would  be  allowed  to  place  the 
waste  in  a  tank  equipped  with  a  fixed 
roof.  Second,  when  the  waste  is  placed 
in  a  biological  treatment  tank  that  meets 
the  biological  organic  degradation 
performance  requirements  (i.e..  95- 


percent  destruction  efTicierrcy),  no 
additional  air  emission  controls  would 
be  reouired. 

Eacn  cover  opening  not  vented  to  a 
control  device  would  be  required  to  be 
maintained  in  a  closed,  sealed  position 
except  at  those  times  when  a  specific 
opening  is  lised  to  add,  remove,  inspect, 
or  sample  the  waste  in  the  tank  or  to 
inspect,  maintain,  repair,  or  replace 
equipment  located  underneath  the 
cover.  Safety  devices  that  vent  directly 
to  the  atmosphere  could  be  used  on  the 
cover  or  closedvent  system  with  control 
device  provided  that  the  safety  device  is 
not  used  for  planned  or  routine  venting 
of  organic  vapors  and  the  safety  device 
remains  in  a  closed,  sealed  position  at 
all  times  except  when  an  unplanned 
event  requires  the  opening  of  the  device. 

2.  Standards  for  Surface  Impoundments 

The  owner  or  operator  of  an  affected 
surface  impoundment  is  required  to 
install  and  use  emission  control 
equipment.  The  proposed  rules  would 
require  owners  or  operators  to  place 
waste  in  a  surface  impoundment 
equi{^ed  with  a  cover  (e.g.,  air- 
supported  structure)  and  a  closed-  vent 
system  with  control  device  or,  when 
applicable,  a  surface  impoundment 
equipped  with  a  floating  membrane 
cover  as  the  air  emission  control.  If  the 
surface  impoundment  is  used  for 
biological  treatment  that  meets  the  same 
organic  biodegradation  performance 
requirements  described  above  for  tanks, 
no  additional  air  emission  controls 
would  be  required  to  be  used  on  the 
surface  impoundment.  The  proposed 
operating  and  venting  requirements  for 
surface  impoundment  air  emission 
control  equipment  are  consistent  with 
the  rule  requirements  for  tanks. 

3.  Standards  for  Containers 

The  proposed  standards  would  not 
apply  to  a  container  that  has  a  design 
capacity  less  than  or  equal  to  0.1  cubic 
meter  (m')  (26.4  gallons- (gal)).  The 
owner  or  operator  of  an  affected 
container  would  be  required  to  place  the 
waste  material  either  into  a  container 
equipped  with  a  cover  that  operates 
with  no  detectable  organic  emi.ssions 
when  all  openings  are  secured  in  a 
closed,  sealed  position  or  to  meet  the 
alternative  requirements  discussed 
below. 

Alternative  requirements  under  the 
propo.scd  standards  for  a  drum  with  a 
design  capacity  less  than  or  equal  to 
0.42  m^  (110  gal)  would  allow  an  owner 
or  operator  to  place  the  waste  in  a  drum 
meeting  the  Department  of 
Transportation  (DOT)  specifications  and 
testing  requirements  under  49  CFR  part 
178.  For  a  drum  meeting  these  DOT 


regulations,  neither  Method  21  of  40 
CFR  part  60.  appendix  A.  leak 
monitoring,  nor  recordkeeping  of  cover 
design  documentation  is  required  under 
the  proposed  standards, 

Anotner  alternative  for  containers 
under  the  proposed  standards  would 
require  the  owner  or  operator  of  any 
container  that  attaches  to  or  forms  a  part 
of  any  truck,  trailer,  or  rail  car  to  show 
that  the  container  has  been  tested  for 
organic  vapor  tightness  within  the 
preceding  12  months  in  accordance 
with  the  requirements  of  Method  27  of 
40  CFR  part  60,  appendix  A.  Method  27 
is  a  pressure  test  procedure  originally 
developed  by  the  EPA  for  determining 
the  vapor-leak  tightness  of  a  tank  truck 
into  which  gasoline  is  placed.  The  EPA 
also  considers  the  use  of  Method  27  to 
be  appropriate  for  determining  vapor- 
leak  tightness  of  trucks,  trailers,  and  rail 
cars  into  which  wastes  containing 
volatile  organics  are  placed.  Neither 
Method  21,  leak  monitoring,  nor 
recordkeeping  of  cover  design 
documentation  is  required  for  trucks, 
trailers,  or  rail  cars  complying  with  this 
provision  of  the  rules. 

If  a  waste  is  loaded  into  a  container 
by  pumping,  the  proposed  standards 
would  require  submerged  fill  of  waste 
only  into  those  containers  with  a 
capacity  equal  to  or  greater  than  0.42  m* 
(110  gal).  Accordingly,  drums  with 
design  capacities  up  to  and  including 
0.42  m-'  (110  gal)  are  not  required  to  be 
loaded  by  submerged  fill. 

When  it  is  necessary  for  a  container 
to  be  open  during  certain  treatment 
processes,  the  proposed  standards 
would  require  the  container  to  be 
located  in  an  enclosure  connected  to  a 
closed-vent  system  with  control  device. 
The  enclosure  would  be  required  to  be 
designed  to  operate  with  sufficient 
airflow  into  the  structure  to  capture  all 
organic  vapors  vented  from  the 
container  and  route  the  vapors  through 
the  closed-vent  system  to  the  control 
device.  The  enclosure  could  have 
permanent  or  temporary  openings  to 
allow  worker  access,  passage  of 
containers  through  the  enclosure  by 
tonveyor  or  other  mechanical  means,  or 
entry  of  permanent  mechanical  or 
electrical  equipment,  or  to  direct  airflow 
into  the  enclosure. 

4.  Standards  for  Individual  Drain 
Systems 

The  proposed  rule  would  require 
individual  drain  systems  to  meet  one  of 
two  standards.  In  the  first  case,  the 
owner  or  operator  would  comply  by 
operating  and  maintaining  on  each 
opening  in  the  individual  drain  system 
a  cover  and  closed-vent  system.  The 
covers  and  all  openings  and  the  closed- 


vent  system  would  meet  the  leak 
detection  requirements,  unless  the 
system  is  operated  and  maintained 
under  negative  pressure.  The  cover  and 
all  openings  would  be  mafntained  in  a 
closed,  sealed  position  at  all  times  when 
affected  wastewater  or  residual  is  in  the 
system  except  when  it  is  necessary  to 
use  the  opening  for  sampling  or 
removal,  or  for  equipment  inspection, 
maintenance,  or  repair.  Each  individual 
drain  system  would  be  subject  to  initial 
and  semi-annual  inspections  for 
improper  work  practices  and  control 
equipment  failures. 

Alternatively,  individual  drain  system 
components  would  be  required  to 
comply  with  equipment  standards.  Each 
drain  would  be  equipped  with  water 
seal  controls  or  a  tightly  sealed  cap  of 
plug  to  eliminate  air  flow  through  the 
system.  Each  junction  box  would  be 
equipped  with  a  cover  and  emission 
controls.  Each  sewer  line  would  be 
covered  or  enclosed  in  a  manner  so  as 
to  have  no  visible  gaps  or  crack  in 
joints,  seals,  or  other  emission 
interfaces.  This  equipment  would  be 
subject  to  regular  inspection 
requirements. 

5.  Standards  for  Oil-Water  Separators 

The  proposed  standards  would 
require  owners  or  operators  to  operate 
and  maintain  either  a  fixed  roof  and 
closed-vent  system  that  routes  the  VOC 
vapors  from  the  oil-water  separator  to  a 
control  device  or  a  floating  roof.  The 
fixed  roof  and  all  openings  and  the 
closed-vent  system  would  be 
maintained  in  accordance  with  the  leak 
detection  requirements  of  the  proposed 
rule,  unless  the  system  is  operated  and 
maintained  under  negative  pressure.  As 
with  standards  for  other  waste 
management  units,  each  opening  would 
be  maintained  in  a  closed,  sealed 
position  except  when  it  is  necessary  to 
use  the  opening  for  sampling  or 
removal,  or  for  equipment  inspection, 
maintenance,  or  repair. 

Except  in  cases  where  it  is  impossible 
to  operate  a  floating  roof,  such  as  over 
the  weir  mechanisms,  the  owner  or 
operator  would  have  the  option  of  using 
a  floating  roof  that  meets  the 
requirements  of  subpart  QQQ  of  40  CFR 
part  60.  The  owner  or  operator  would 
measure  primary  and  secondary  seal 
gaps  on  a  periodic  basis  as  well  as 
inspect  the  oil-water  separator  for 
improper  work  practices  and  control 
equipment  failures. 

6.  Standards  for  Treatment  Processes 

The  owner  or  operator  would  be 
required  to  treat  each  affected 
wastewater  or  residual  stream  by  one  of 
the  following  methods: 


(1)  Recycle  or  return  to  a  production 
process  such  that  the  wastewater  stream 
or  residual  is  not  exposed  to  the 
atmosphere  and  ensure  that  intervening 
waste  management  units  meet  the 
applicable  requirements  of  the 
standards; 

(2)  Treat  using  a  waste  management 
unit  that  either  is  a  design  steam 
stripper,  reduces  by  99  percent  or  more 
the  total  volatile  organic  mass  flow  rate, 
reduces  the  average  volatile  organic 
concentration  to  less  than  50  ppmw  and 
reduces  the  total  volatile  organic  mass 
by  95  percent,  or  achieves  a  required 
volatile  organic  mass  removal  rate  for 
combined  or  mixed  streams;  or 

(3)  Treat  wastewater  streams 
generated  by  an  affected  process  unit 
with  a  biological  treatment  unit  that 
achieves  95  percent  total  volatile 
organic  mass  removal. 

If  the  treatment  process  or  waste 
management  unit  is  a  properly  operated 
biological  treatment  unit  that  meets  the 
mass  removal  (i.e.,  biodegradation) 
requirements,  the  biological  treatment 
unit  need  not  be  covered  and  vented  to 
a  control  device.  However,  the  owner  or 
operator  of  any  other  treatment  process 
or  waste  management  unit  subject  to  the 
applicable  standards  (for  example,  if  the 
treatment  process  is  a  steam  stripper,  air 
stripper,  or  thin-film  evaporation  unit) 
would  be  required  to  cover  and  vent  the 
unit  through  a  closed-vent  system  to  a 
control  device  and  meet  the  leak 
detection  requirements,  unless  the  cover 
and  vent  are  operated  and  maintained 
under  negative  pressure.  In  addition, 
any  openings  must  be  kept  closed  at  all 
times  that  an  affected  wastewater  stream 
or  treatment  residual  is  in  the  process  or 
unit,  except  during  inspection  and 
maintenance  and  unless  the  unit  is  a 
properly  operated  biological  treatment 
unit  as  defined  by  the  stand  irds. 

Each  treatment  process  or  waste 
management  unit  used  to  comply  with 
the  treatment  processes  standards 
would  be  required  to  provide  a  design 
analysis  and  supporting  documentation 
of  the  operating  characteristics  of  the 
treatment  process  or  waste  management 
unit  that  is  based  on  operation  at  a 
representative  wastewater  stream  flow 
rate  and  volatile  organic  concentration 
under  which  it  would  be  most  difficult 
to  demonstrate  compliance  (i.e..  when 
air  emissions  are-expected  to  be 
highest).  Alternatively,  the  owner  or 
operator  may  conduct  performance  tests 
using  the  test  methods  and  procedures 
specified  in  the  proposed  rules  to 
demonstrate  compliance.  In  addition,  all 
openings  are  subject  to  periodic 
inspection  and  repair  schedules  and 
monitoring  requirements. 


The  proposed  rule  provides  several 
exceptions  to  the  standards  for 
treatment  processes.  The  owner  or 
operator  is  considered  to  be  in 
compliance  with  the  treatment 
requirements  and  is  exempt  from  the 
demonstration  that  the  treatment 
process  achieves  the  required 
conditions  if  the  treatment  process  is 
one  of  the  following:  (l)  A  hazardous 
waste  incinerator  for  which  the  owner 
or  operator  has  been  issued  a  final 
permit  under  40  CFR  part  70  and  40 
CFR  part  264.  subpart  O,  or  (2)  an 
industrial  furnace  or  boiler  burning 
hazardous  waste  for  which  the  owner  or 
operator  has  been  issued  a  final  permit 
under  40  CFR  part  270  and  40  CFR  part 
266,  subpart  H  or  has  certified 
compliance  with  the  interim  status 
requirements  of  40  CFR  part  266, 
subpart  H.  In  addition,  if  the  affected 
wastewater  stream  or  residual  is 
discharged  to  an  underground  injection 
well  for  which  the  owner  or  operator 
has  teen  issued  a  final  permit  under  40 
CFR  part  270  and  40  CFR  part  122,  the 
owner  is  considered  in  compliance  with 
the  treatment  provisions. 

7.  Standards  for  Control  Devices 
The  proposed  standards  would 
require  that  each  control  device  achieve 
at  least  a  95-percent  reduction  in  the 
total  organic  content  of  the  vapor  stream 
vented  to  the  device  or,  in  the  case  of 
an  enclosed  combustion  device,  a 
reduction  of  the  total  organic  content  of 
the  vapor  stream  to  a  level  less  than  or 
equal  to  20  ppmw  on  a  dry  basis, 
corrected  to  3  percent  oxygen,  or 
provide  a  minimum  residence  time  and 
temperature  as  specified  in  the 
proposed  standards.  Flares  would  be 
required  to  comply  with  the 
requirements  in  40  CFR  part  60.  subpart 
A.  With  certain  exceptions  (e.g..  some 
boilers  and  process  heaters  and  fiares). 
compliance  would  either  be 
demonstrated  through  a  design  analysis 
that  addresses  vent  stream 
characteristics  and  control  device 
operating  parameters  or  performance 
tests  would  be  conducted  using  the 
methods  and  procedures  specified  in 
the  proposed  rules.  In  addition,  each 
control  device  is  subject  to  the 
enhanced  monitoring  and  continued 
compliance  requirements  of  section 
114(a)  of  the  CAAA.  as  well  as  to 
periodic  inspection  and  specified  repair 
periods. 

The  standards  would  not  require  the 
use  of  any  specific  type  of  equipment  or 
add-on  control  device.  An  owner  or 
operator  would  be  allowed  the 
flexibility  of  choosing  the  control  device 
that  can  achieve  the  performance 
requirements  and  is  best  suited  for  a 
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control  application  based  on  the  types 
and  characteristics  of  the  particular 
organic  vapor  stream.  Furthermore,  the 
standards  would  not  require  that  each 
affected  waste  management  unit  be 
vented  to  a  separate  control  device 
dedicated  to  that  particular  unit.  Vent 
streams  from  several  units  can  be 
combined  and  discharged  to  a  single 
control  device  that  achieves  the 
required  level  of  performance. 

H.  Modification  and  Reconstruction 

Provisions  of  the  proposed  standards 
would  apply  to  existing  facilities  that 
are  modified  or  reconstructed  after  the 
date  of  proposal.  It  is  possible  that  at 
some  facilities,  feedstock,  catalyst,  or 
reactant  substitutions;  process 
equipment  changes;  or  combinations  of 
these  two  classes  of  changes  above 
could  trigger  the  part  60  General 
Provisions  related  to  modification  or 
reconstruction  of  facilities.  Changes  of 
this  nature  are  likely  to  require  both 
equipment  and  process  changes  as  well 
as  significant  capital  expenditures.  See 
section  IV.H  for  a  more  detailed 
discussion  of  these  considerations. 

/.  Compliance  Testing 

Test  methods  and  procedures  would 
be  required  to  ensure  compliance  with 
the  standards  proposed  for  SOCMI 
wastewater  sources.  The  proposed 
standards  include  requirements  for 
demonstrating  that  an  emission  point  or 
wastewater  stream  is  being  controlled  in 
compliance  with  control  requirements 
or  would  not  be  required  to  be 
controlled.  Also  included  are  provisions 
for  an  initial  test  for  no  detectable 
emissions  (i.e..  leaks  as  defined  in  the 
standards)  from  tanlcs,  containers, 
surface  impoundments,  closed-vent 
systems,  and  process  wastewater 
collection  and  treatment  systems. 

Test  methods  are  provided  for  use  by 
the  owner  or  operator  in  determining 
applicability  of  the  standards  to  a  given 
wastewater  stream.  The  three  variables 
of  concern,  annual  wastewater  quantity, 
average  total  volatile  organic 
concentration,  and  annual  average 
wastewater  flow  rate,  may  be 
determined  using  a  variety  of  methods. 
For  example,  the  proposed  standards 
include  provisions  that  would  allow  a 
SOCMI  process  unit  owner  or  operator 
to  use  either  direct  measurement  or 
knowledge  of  the  wastewater  to 
determine  the  volatile  organic 
concentration  of  the  wastewater.  Direct 
measurements  would  be  conducted  in 
accordance  with  the  requirements  of 
Method  25D  in  appendix  A  of  40  CFR 
part  60.  Knowledge  of  the  wastewater 
can  be  demonstrated  by  material 
balances,  records  of  chemical  purchases, 


process  stoichiometry,  or  previous  test 
results. 

A  determination  of  the  volatile 
organic  concentration  or  average  annual 
flow  rate  of  a  wastewater  would  be 
required  by  the  proposed  standards  only 
when  a  wastewater  subject  to  the 
standards  is  placed  in  a  waste 
management  unit  that  is  not  equipped 
with  air  emission  controls  in  accordance 
with  the  rules.  The  SOCMI  process  unit 
owner  or  operator  would  not  be 
required  to  determine  the  volatile 
organic  concentration  or  average  annual 
flow  rate  of  wastewater  streams  that  are 
managed  only  in  units  equipped  with 
air  emission  controls  in  accordance  with 
the  requirements  of  the  proposed 
standard  up  to  the  point  of  ultimate 
recycle,  disposal,  or  discharge. 

/.  Monitoring  Bequirements 

To  ensure  that  emission  control 
equipment  is  properly  operated  and 
maintained,  the  proposed  standards 
would  require  the  owner  or  operator  to 
inspect  and  monitor  certain  air  emission 
control  equipment  used  to  comply  with 
the  rules.  Enhanced  monitoring  of 
control  device  operation  is  required 
under  the  proposed  standards  to 
demonstrate  compliance  with  the 
standards.  This  involves  the  use  of 
automated  instrumentation  to  measure 
critical  operating  parameters  that 
indicate  whether  the  control  device  is 
operating  correctly  or  is  malfunctioning. 
Failure  to  maintain  the  established 
values  of  the  monitored  parameters 
would  be  an  enforceable  violation  of  the 
emission  limits  of  the  standard. 

In  addition  to  the  enhanced 
monitoring  requirements,  an  initial  leak 
detection  test  using  Method  21  under 
appendix  A  of  40  CFR  part  60  is 
required  for  certain  cover  components 
to  ensure  gaskets  and  seals  are  in  good 
condition  and  for  closed-vent  systems  to 
ensure  all  fittings  remain  leak-tight.  The 
Method  21  test  would  be  supplemented 
by  annual  visual  inspections  for  leaking 
components  as  well  as  periodic 
inspection  and  measurement  of  other 
monitoring  parameters. 

Special  inspection  and  monitoring 
provisions  are  included  in  the  proposed 
standards  for  cover  fittings  that  monitor. 
Leak  monitoring  using  Method  21  is  not 
required  for  the  following:  (1)  Drums 
that  meet  applicable  DOT  regulations 
specified  in  the  rules;  (2)  trucks,  trailers, 
and  rail  cars  that  are  annually 
demonstrated  to  be  vapor  tight  by 
Method  27  in  appendix  A  of  40  CFR 
part  60;  and  (3)  closed-vent  systems 
operated  under  vacuum  conditions. 


K.  Reporting  and  Recordkeeping 

The  proposed  standards  require  the 
owner  or  operator  to  record  certain 
information  in  the  on-site  facility 
operating  logs  or  files.  The  information 
to  be  collected  and  recorded  includes: 
the  results  of  all  waste  determinations 
such  as  volatile  organic  concentration  at 
the  point  of  waste  generation  and 
organic  vapor  pressure;  design 
specifications  for  closed-vent  systems 
and  control  devices  and  control 
equipment;  emission  control  equipment 
inspection  and  monitoring  results; 
Method  21  and  Method  27  test  resuUs; 
control  device  monitoring  results;  leak 
repairs;  identification  of  incinerators, 
boilers,  or  industrial  furnaces  in  which 
wastewater  is  treated  in  accordance 
with  the  general  requirements  of  the 
rule;  documentation  for  biological    - 
wastewater  treatment  units  complying 
with  the  rule;  and  identification  of 
equipment  designated  as  unsafe  or 
difficult  to  monitor  or  inspect.  This 
information  is  to  be  readily  available  for 
review  by  authorized  representatives  of 
the  EPA.  The  EPA  seeks  comment  on 
the  accessibility  of  the  monitoring  data 
and  periodic  reports  that  may  be  kept  in 
logs  on  the  plant  site  when  it  is  not 
required  to  be  reported  to  the 
appropriate  agency.  These  data  and 
reports  should  be  accessible  to  citizen 
groups  that  contemplate  citizen  suits  or 
other  members  of  the  public  interested 
in  the  source's  compliance  status.  This 
access  is  required  by  section  114(c)  of 
the  Clean  Air  Act  as  Amended  (CAAA). 
Means  of  providing  that  accessibility 
Include:  direct  inspection  of  the  logs  or 
files  on-site  with  authority  to  access  the 
data  equal  to  that  of  the  EPA, 
submission  of  a  Freedom  of  Information 
Act  (FOIA)  request  to  the  EPA  with  an 
affirmative  duty  on  the  part  of  the  EPA 
or  the  state/local  delegated  agent  to 
obtain  any  data  from  the  source  that  the 
agency  does  not  have  in  its  files, 
submission  of  a  FOIA-like  request  to  the 
source  owner/operator  with  an 
obligation  on  the  part  of  the  owner/ 
operator  to  provide  the  requested  data, 
or  a  requirement  to  keep  electronic  files/ 
logs  which  would  be  accessible  through 
EPA  electronic  bulletin  boards.  Other 
suggestions  for  meeting  the  mandates  of 
section  114  are  welcome. 

The  General  Provisions  of  40  CFR  part 
60  require  the  owner  or  operator  to 
submit  certain  notifications  and  reports 
to  the  Administrator.  Section  60.7(a)(1) 
of  the  General  Provisions  requires  a 
notification  of  the  date  construction  or 
reconstruction  of  an  affected  facility  is 
commenced;  the  proposed  rule  requires 
that  certain  general  information 
regarding  the  wastewater  generated  by 


the  source  be  submitted  with  this 
notification.  Section  60.7(a)(3)  of  the 
General  Provisions  requires  a 
notification  of  the  actual  date  of  initial 
startup  of  an  affected  facility;  the 
proposed  rule  requires  that  the  owner  or 
operator  provide  with  this  notification 
more  detailed  information  and  data  on 
the  wastewater  streams  generated  by  the 
affected  process  unit.  This  information 
includes  a  determination  of  whether  the 
stream  is  an  affected  wastewater  stream, 
the  compliance  approach  utilized  if  the 
stream  is  being  controlled  in  accordance 
with  the  requirements  of  §  60.109(b)  of 
the  proposed  rule,  the  identification  of 
the  waste  management  units  receiving 
or  managing  each  affected  wastewater 
stream,  and  certain  information  on  the 
treatment  processes  and  control  devices 
used  to  comply  with  the  rule. 

Section  60.7(c)  of  the  General 
Provisions  requires  that  each  owner  or 
operator  required  to  install  a  continuous 
monitoring  systeni  (CMS)  or  monitoring 
device  submit  an  excess  emissions  and 
monitoring  systems  performance  report 
and/or  a  summary  report  to  the 
Administrator  on  a  quarterly  basis  when 
the  CMS  data  are  to  be  used  directly  for 
compliance  determination,  as  is  the  case 
for  control  devices  in  this  proposed 
rule.  In  order  to  be  consistent  with  the 
reporting  requirements  of  the  HON, 
which  also  regulates  this  industry,  the 
EPA  is  exempting  the  owTier  or  operator 
from  the  quarterly  reporting 
requirement  and  is  requiring  only  a 
semiannual  report  in  the  proposed  rule. 
The  semiannual  report  will  contain 
Information  on  the  excursions  or 
exceedances  as  determined  by  the  CMS 
data,  performance  test  results,  and  other 
information  on  treatment  processes  and 
control  devices. 

III.  Impacts  of  the  Proposed  NSPS 

To  estimate  the  impacts  of  the 
proposed  regulation,  the  EPA  estimates 
the  quantity  of  VOC  that  the  affected 
industry  would  emit  to  the  atmosphere 
in  the  absence  of  the  rule.  This 
estimated  quantity  serves  as  a  baseline 
from  which  the  impacts  of  the  rule  are 
measured.  Following  estimation  of  the 
baseline  level  of  emissions,  the  Agency 
estimates  the  emission  reduction  that 
would  occur  as  a  result  of  the  regulatory 
alternatives  for  the  rule.  Studies  are 
then  made  to  estimate  the  impacts  of  the 
rule  on  the  environment,  the  economics 
of  the  industry  and  the  nation,  and  on 
energy  consumption.  Collectively,  these 
estimates  represent  the  impacts  of  the 
standard.  Estimated  impacts  include 
emission  reductions,  costs,  impacts  on 
non-air  environmental  media,  and 
energy  usage.  The  impacts  presented 


here  are  those  estimated  to  occur  in  the 
fifth  year  after  promulgation. 

All  of  the  impacts  are  calculated  as  an 
increment  relative  to  the  impacts  of  the 
wastewater  rules  included  in  the  HON. 
Additional  details  of  the  impacts 
analysis  can  be  found  in  the  BID  and 
from  documentation  developed  in 
support  of  the  HON. 

A.  Environmental  Impacts 

Under  the  proposed  NSPS.  it  is 
estimated  that  68  percent  of  all  new 
SOCMI  chemical  production  process 
units  would  have  wastewater  streams 
that  require  control  under  the  NSPS  but 
do  not  require  control  under  the  HON. 
It  is  further  estimated  that  the  total 
annual  emission  reduction  achieved  by 
the  NSPS  in  the  fifth  year  would  be 
approximately  16,200  megagrams  per 
year  (Mg/yr)  of  VOC.  Because  the  NSPS 
requires  the  treatment  of  wastewater 
prior  to  discharge,  there  would  be  no 
negative  impacts  on  water  quality.  In 
fact,  the  impacts  of  the  rule  on  water 
quality  could  be  positive.  Impacts  of  the 
rule  on  solid  waste  are  estimated  to  be 
negligible. 

Other  environmental  impacts  of  the 
rule  are  estimated  to  be  small.  Due  to 
the  increased  energy  requirements  of 
control,  emissions  of  carbon  monoxide 
are  estimated  to  increase  by  about  4  Mg/ 
yrand  emissions  of  nitrogen  oxides  are 
estimated  to  increase  by  about  35  Mg/ 
yr.  Energy  impacts  of  the  proposed  rule 
include  the  combustion  of  fossil  fuels  to 
generate  steam  for  steam  stripping 
systems.  These  impacts  are  partially 
offset  by  the  recovery  of  organics  from 
the  treatment  system.  Estimated  energy 
impacts  of  the  proposed  nile  in  the  fifth 
year  consist  of  an  increase  of  0.6  million 
kilowatt  hours  per  year  (Kw-hr/yr)  of 
electricity  usage,  an  increase  in  natural 
gas  consumption  of  133  million  British 
thermal  units  per  year  (Btu/yr),  and  an 
increase  in  steam  usage  of  133  billion 
Btu/yr. 

B.  Cost  Impacts 

The  fifth-year  cost  impacts  of  the 
proposed  standard  are  considered  to  be 
reasonable.  Total  annualized  cost  of  the 
rule  in  the  fifth  year,  on  a  nationwide 
basis,  is  estimated  at  $8.8  million.  This 
results  in  a  cost  effectiveness  of  about 
$540  per  Mg  of  emission  reduction.  The 
fifth-year  national  capital  cost  is 
estimated  at  approximately  $5.8  million. 
The  estimated  cost  impacts  assume  that 
most  of  the  regulated  SOCMI  plants 
with  affected  process  units  have  an 
existing  steam  stripping  system  with 
sufficient  excess  capacity  to  treat  the 
wastewater  streams  regulated  under  the 
NSPS  or  will  be  able  to  modify  steam 
stripping  systems  that  are  currently 


being  designed  and  constructed  for 
compliance  with  other  regulations  (e.g., 
the  HON)  to  add  sufficient  capacity  to 
treat  the  wastewater  streams  covered  by 
the  proposed  NSPS  that  do  not  require 
control  under  these  other  regulations. 
The  estimate  also  assumes  that  a  small 
number  (about  12  percent)  do  not  have 
,  an  existing  steam  stripper  and  will  have 
to  install  a  new  system.  These 
assumptions  reflect  the  Agency's  best 
estimate  of  the  way  the  industry  will 
comply  with  the  rule. 

C,  Economic  Impacts 

The  proposed  rule  is  not  expected  to 
pose  significant  adverse  economic 
impacts.  The  impact  estimates  are  also 
produced  assuming  the  costs  of  control 
are  passed  on  to  the  consumer,  as  is  the 
case  in  competitive  markets  in  the  long 
run.  The  EPA  estimates,  on  average,  a 
maximum  price  increase  of  less  than  1 
percent  for  SOCMI  chemicals.  This 
assumes  the  entire  mix  of  chemicals 
produced  by  an  affected  SOCMI  facility 
are  proportionately  affected  by  the 
NSPS.  and  assumes  that  the  chemicals 
produced  at  those  SOCMI  facilities  in 
the  EPA  database  are  reasonably 
representative  of  the  mix  of  chemicals 
in  the  industry.  The  market  price 
impacts  of  specific  chemicals  may  be 
greater  than  the  average  presented 
above.  This  may  be  especially  true  for 
affected  chemicals  produced  in  low 
volumes  and  affected  chemicals  that 
have  lower-than-average  market  prices. 
Chemicals  with  lower-than-average 
prices  could  experience  higher-than- 
average  control  costs  per  unit  of 
revenue.  Due  to  economies  of  scale  in 
pollution  control,  affected  chemicals 
that  are  produced  in  low  volumes  are 
likely  to  have  a  higher-than-average  cost 
of  control  per  unit  of  production.  The 
feature  of  the  proposed  rule  that 
exempts  low  volume  wastewater 
streams  from  selected  process  units  may 
mitigate  the  price  impact  of  tew 
production  volume  chemicals  that 
produce  low  volume  waste  streams. 
Finally,  there  will  be  no  adverse  effects 
on  industry  employment  or  expansion 
because  the  proposed  standards  will  not 
appreciably  affect  the  demand  for 
chemicals  covered  by  these  standards. 

IV.  Rationale  for  Proposed  Standards 

A.  Selection  of  Source  Categorv 

Under  section  111(b)(1)(A)  of  the  Act, 
the  Administrator  is  required  to  publish, 
and  periodically  update,  a  list  of  source 
categories  that  in  his  or  her  judgement 
cause,  or  contribute  significantly  to,  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  This  list  appears  in  40  CFR 
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60.16  and  ranks,  in  order  of  priority  for 
standards  development,  various  source 
categories  in  terms  of  quantities  of 
nationwide  pollutant  emission,  the 
mobility  and  competitive  nature  of  each 
source  category,  and  the  extent  to  which 
each  pollutant  endangers  public  health 
and  welfare.  The  priority  list  reflects  the 
Administrator's  determination  that 
emissions  from  the  listed  source 
categories  contribute  significantly  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare,  and  it  is  intended  to  identify 
major  source  categories  for  which 
standards  of  performance  are  to  be 
promulgated. 

The  priority  list  ranks  the  SOCMI 
source  category  first  out  of  59  listed 
source  categories.  For  regulatory 
purposes,  the  SOCMI  category  was 
divided  into  the  following  segments: 
SOCMI  unit  processes;  volatile  organic 
liquid  (VOL)  storage  vessels  and 
handling  equipment;  SOCMI  fugitive 
sources;  and  SOCMI  wastewater 
sources.  Standards  have  been  developed 
for  the  other  three  groups  of  SOCMI 
sources;  the  NSPS  proposes  standards 
for  the  fourth  and  final  category  of 
SOCMI  sources. 

This  division  of  the  source  category 
on  the  basis  of  similar  types  of  emission 
sources  and  applicable  emission  control 
techniques  was  chosen  over  a  more 
traditional  approach  for  NSPS  that 
involves  the  development  of  standards 
applicable  to  each  specific  chemical 
process.  The  selected  approach  is  more 
resource  efficient  than  the  chemical 
process  approach  because  a  large 
number  of  specific  chemical  processes 
can  be  covered  by  one  regulation.  In 
addition,  SOCMI  plants  contain  similar 
wastewater  emission  sources. 
Similarities  in  the  behavior  of 
wastewater  em.ission  sources  in  SOCMI 
allow  the  same  control  techniques  to  be 
applied  to  all  of  the  processes. 
Therefore,  because  the  control 
techniques  can  be  applied  to  the  entire 
industry  group  and  because  regulating 
the  entire  group  would  be  more  resource 
efficient,  a  single  regulation  is  being 
proposed  for  controlling  wastewater 
emissions  from  the  SOCMI  source 
category. 

The  SOCMI  is  a  large  and  diverse 
industry  producing  several  thousand 
intermediate  and  end-product  chemicals 
from  a  small  number  of  basic  chemicals. 
Most  of  the  chemicals  produced  by  this 
industry  fall  under  standard  industrial 
classification  code  286. 

In  the  proposed  rule,  a  SOCMI 
process  unit  is  defined  as  one  producing 
or  using  one  or  more  of  the  chemicals 
listed  in  the  regulation.  The  list  of 
cheniicals  proposed  is  an  inclusive  list 


that  was  derived  from  several  sources 
that  also  formed  the  basis  for  the  initial 
list  of  chemicals  used  to  characterize 
SOCMI  process  units  in  the  HON  (see 
appendix  A  of  the  HON  BID,  EPA-453/ 
E>-92-016).  The  following  sources  are 
the  basis  for  the  composite  list  of 
chemicals  for  the  proposed  NSPS:  (1) 
"Industrial  Organic  Chemical  Use 
Trees,"-EPA/ORD,  October  1992;  (2) 
Standards  of  Performance  for 
Equipment  Leaks  of  VOC  in  SOCMI,  40 
CFR  part  60,  subpart  W;  (3)  Proposed 
Standards  of  Performance  for  SOCMI 
Reactor  Processes,  55  FR  26953,  lune  29, 
1990;  (4)  Standards  of  Performance  for 
SOCMI  Distillation  Operations,  40  CFR 
part  60,  subpart  NNN;  and  (5)  Standards 
of  Performance  for  SOCMI  Air 
Oxidation  Processes,  40  CFR  part  60, 
subpart  III.  Therefore,  the  proposed  list 
is  a  compilation  of  all  the  chemicals  in 
these  databases  used  to  characterize  the 
SOCMI  process  units. 

B.  Selection  of  Emission  Sources 

There  are  several  emission  sources 
associated  with  SOCMI  processes  (e.g., 
process  vents,  product  storage  and 
transfer  operations,  and  equipment 
leaks);  however,  this  NSPS  is  directed 
toward  the  control  of  VOC  emissions 
from  wastewater  generated  by  SOCMI 
process  units.  This  includes  emissions 
from  wastewater  collection  and 
treatment  operations.  Wastewater 
streams  that  contain  organic  compounds 
are  generated  at  SOCMI  process  units  by 
one  of  two  mechanisms,  either  direct 
contact  of  water  with  organic 
compounds  or  by  contamination  of 
indirect  contact  water  through 
equipment  leaks  in  chemical  processing. 

Water  may  come  in  direct  contact 
with  organic  compounds  during  a 
variety  of  different  chemical  processing 
steps,  thus  generating  wastewater 
streams  (referred  to  as  "process 
wastewater")  that  must  be  discharged 
for  treatment  or  disposal.  Direct  contact 
wastewater  includes  water  used  to  wash 
impurities  from  organic  compound 
products  or  rt^actants,  water  used  to  cool 
or  quench  organic  compound  vapor 
streams,  condensed  steam  from  jet 
educator  systems  pulling  vacuum  on 
vessels  containing  organic  compounds, 
water  from  raw  material  and  product 
storage  tanks,  water  used  as  a  carrier  for 
•catalysts  and  neutralizing  agents  (e.g., 
caustic  solutions),  and  water  formed  as 
a  byproduct  during  chemical  reactions. 
Direct  contact  wastewater  is  also 
generated  within  SOCMI  process  units 
when  water  is  used  in  equipment 
washes  and  spill  cleanups;  this 
wastewater  (referred  to  as  "maintenance 
wastewater")  is  typically  more  variable 
in  How  rate  and  concentration  than 


process  wastewater  streams  and  may  be 
collected  in  ways  that  differ  from 
process  wastewater. 

Indirect  contact  wastewater  streams 
are  generated  by  unintentional  contact 
with  organic  compounds  through  leaks 
in  process  equipment.  For  example, 
indirect  contact  wastewater  may  be 
generated  as  a  result  of  leaks  from  heat 
exchangers,  condensers,  or  pumps. 
These  wastewaters  also  may  be 
collected  and  treated  differently  from 
direct  contact  wastewaters. 

In  both  the  SOCMI  NSPS  and  the 
HON,  "wastewater"  is  defined  to 
encompass  both  process  wastewaters 
and  maintenance  wastewaters. 
Examples  of  process  wastewater  streams 
include,  but  are  not  limited  to, 
wastewater  streams  exiting  process  unit 
equipment  (e.g.,  decanter  water,  such  as 
condensed  steam  used  in  the  process), 
product  tank  drawdown,  feed  tank 
drawdown,  filter-press  filtrate,  and 
residuals  recovered  from  waste 
management  units.  Examples  of 
maintenance  wastewater  streams,  which 
encompass  all  maintenance-related 
wastewater  streams,  are  those  generated 
by  descaling  of  heat  exchanger  tubing 
bundles,  cleaning  of  distillation  traps, 
and  draining  of  pumps  into  an 
individual  drain  system.  However,  the 
regulatory  approach  taken  in  the  SOCMI 
NSPS  is  different  from  the  one  taken  in 
the  final  HON.  The  proposed  SOCMI 
wastewater  NSPS  requires  that  controls 
be  applied  to  reduce  air  emissions  from 
both  process  and  maintenance 
wastewater  streams  from  SOCMI 
process  units  that  produce  any  of  the 
listed  chemicals.  In  the  HON, 
maintenance  wastewater  is  regulated  by 
subpart  F,  and  process  wastewater  is 
regulated  by  subpart  G.  Subpart  F, 
§63.105,  requires  the  source  owner  or 
operator  to  develop  a  startup,  shutdown, 
and  malfunction  plan  which  includes  a 
descriptionof  procedures  for  managing 
wastewaters  generated  during 
maintenance.  In  the  final  HON,  the 
facility's  plan  must  include  a  , 

description  of  procedures  that  will 
ensureihat  all  maintenance  wastewater 
is  properly  managed  and  HAP  emissions 
are  controlled.  No  such  plan  is  required 
in  the  proposed  NSPS. 

The  EPA  selected  the  regulatory 
approach  for  maintenance  wastewater  as 
proposed  in  the  NSPS  because  it  was 
determined  through  review  of  the 
industry,  which  included  plant  visits  to 
newly  constructed  SOCMI  process 
units,  that  the  technologies  available  for 
the  collection  and  treatment  of  these 
wastewaters  have  been  adequately 
demonstrated  at  SOCMI  plants.  The 
EPA  is  soliciting  comments  on  the 
proposed  approach  to  regulating  SOCMI 


process  unit  maintenance  wastewaters. 
The  EPA  is  interested  in  receiving 
information  on  why  new  SOCMI 
process  units  could  not  be  designed  and 
operated  to  control  air  emissions  from 
maintenance  wastewaters  in  the  same 
manner  as  process  wastewaters  and 
information  on  the  impact  the  small- 
quantity  cutoff  for  process  units  and  the 
low-fiow  exemption  for  wastewater 
streams  will  have  on  the  collection  and 
treatment  of  SOCMI  maintenance 
wastewaters  in  relation  to  air  emission 
control. 

Wastewater  streams  at  SOCMI  plants 
are  collected  and  treated  in  a  variety  of 
ways.  Generally,  wastewater  passes 
through  a  series  of  collection  and 
treatment  units  before  being  recycled  to 
the  facility  or  discharged  from  the 
facility.  Collection  and  treatment 
schemes  for  wastewater  are  facility 
specific.  The  flow  rate  and  organic 
compound  composition  of  wastewater 
streams  at  a  particular  plant  are 
functions  of  the  processes  used,  which 
in  turn  influence  the  sizes  and  types  of 
collection  and  treatment  units.  Many  of 
the  collection  and  treatment  system 
units  are  either  directly  or  indirectly 
open  to  the  atmosphere;  this 
atmospheric  interface  creates  a  potential 
for  VOC  emissions.  The  magnitude  of 
VOC  emissions  from  SOCMI  process 
unit  wastewaters  is  dependent  on 
factors  such  as  the  physical  properties 
of  the  pollutants,  the  temperature  of  the 
wastewater,  and  the  design  of  the 
individual  collection  and  treatment  unit 
managing  the  wastewater.  Climatic 
factors  such  as  ambient  temperature  and 
wind  speed  also  affect  VOC  emissions  at 
many  wastewater  collection  and 
treatment  units.  Potential  sources  of 
VOC  emissions  associated  with 
wastewater  collection  and  treatment 
systems  include  individual  drain 
systems,  manholes,  junction  boxes,  lift 
stations,  trenches,  sumps,  weirs,  oil- 
water  separators,  equalization  or 
neutralization  basins,  clarifiers,  aeration 
basins,  storage  and  treatment  tanks, 
surface  impoundments,  and  containers. 
A  discussion  of  each  of  these  emission 
sources  is  contained  in  Chapter  3  of  the 
BID. 

C.  Pollutants  to  be  Regulated 

New  source  performance  standards 
are  developed  under  the  authority  of 
section  111  of  the  Act.  Section  111  of  , 
the  Act  requires  the  regulation  of  new 
and  modified  sources  of  criteria 
pollutants  (identified  under  section  110 
of  the  Act)  and  certain  other  designated 
pollutants. 

Volatile  organic  compounds  are 
regulated  due  to  their  contribution  to 
the  formation  of  ozone  in  the  lower 
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atmosphere.  Ozone  is  a  listed  criteria 
pollutant.  Exposure  to  ozone  has  been 
linked  to  both  health  and  welfare 
impacts.  Health  and  welfare  risks  from 
these  include  impaired  respiratory 
function,  eye  irritation,  deterioration  of 
materials  such  as  rubber,  and  necrosis  of 
plant  tissue. 

The  potential  for  VOC  emissions  from 
wastewater  can  be  assessed  based  on  the 
characteristics  of  the  wastewater  at  its 
point  of  generation.  Based  on 
information  and  data  gathered  on  the 
concentration  of  organics  in  SOCMI 
wastewater  streams  and  on  the  flow  rate 
of  these  streams,  the  VOC  emissions 
from  SOCMI  wastewater  streams  are 
considered  to  cause  or  contribute 
significantly  to  air  pollution.. 

D.  Selection  of  Affected  Facility 

The  choice  of  the  affected  facility  for 
an  NSPS  is  based  on  the  Agency's 
interpretation  of  section  111  of  the  Act. 
Under  section  111,  the  NSPS  must 
apply  to  "new  sources";  "source"  is 
defined  as  any  building,  structure, 
facility,  or  installation  which  emits  or 
may  emit  "any  air  pollutant."  Most 
industrial  plants,  however,  consist  of 
numerous  pieces  or  groups  of 
equipment  which  emit  air  pollutants, 
and  whtch  might  be  viewed  as 
"sources."  The  EPA  uses  the  term 
"affected  facility"  to  designate  the 
equipment,  within  a  particular  kind  of 
plant,  which  is  chosen  as  the  "source" 
covered  by  a  given  standard. 

In  choosing  the  affected  facility,  the 
EPA  must  decide  which  pieces  or. 
groups  of  equipment  are  the  appropriate 
units  for  separate  emission  standards  in 
the  particular  industrial  context 
involvfed  and  in  light  of  the  terms  and 
purpose  of  section  111.  One  major 
consideration  in  this  e.xamination  is  that 
the  use  of  a  broader  definition  means 
that  replacement  equipment  is  less 
likely  to  be  regulated  under  the  NSPS; 
if,  for  example,  an  entire  plant  were 
designated  as  the  affected  facility,  no 
part  of  the  plant  would  be  covered  by 
the  standard  unless  the  plant  as  a  whole 
.  were  "modified."  Because  the  purpose 
of  section  111  is  to  minimize  emissions 
by  the  application  of  the  best 
demonstrated  control  technology 
(considering  cost,  other  health  and 
environmental  effects,  and  energy 
requirements)  at  all  new  and  modified 
sources,  there  is  a  presumption  that  a 
narrower  designation  of  the  affected 
facility  is  appropriate.  This  ensures  that 
new  emission  sources  within  plants  will 
be  brought  under  the  coverage  of  the 
standards  as  they  are  installed.  This 
presumption  can  be  overcome,  however, 
if  the  Agency  concludes  that  the 
relevant  statutory  factors  (technical 


feasibility,  cost,  energy,  and  other 
environmental  impacts)  point  to  a 
broader  definition.  Another  factor 
considered  in  the  selection  of  an 
affected  facility  for  the  NSPS  is  the 
definition  used  in  existing 
environmental  rules.  The  application  of 
these  factors  is  discussed  below. 

The  SOCMI  is  normally  represented 
as  a  system  of  production  stages  that 
produce  a  wide  range  of  organic 
chemicals  from  a  set  of  11  basic 
chemicals.  The  basic  set  of  11  chemicals 
is  generated  by  refineries,  natural  gas 
plants,  and  coal  tar  distillation  plants. 
Organic  chemicals  are  produced  at  a 
wide  range  of  facilities,  from  large 
facilities  manufacturing  a  few  chemicals 
in  large  volumes,  to  smaller  facilities 
manufacturing  many  different  finished 
chemicals  in  smaller  volumes.  Each  of 
the  production  stages  or  "process  units  ' 
may  include  any  of  several  VOC 
emission  sources,  one  of  which  is 
collection  and  treatment  of  wastewater 

Three  alternatives  were  considered  for 
defining  the  affected  facility  in  the 
NSPS.  One  option  considered  was  to 
.  use  a  variation  of  the  definition  of 
source  used  in  the  HON,  which  is 
"*  *  *  the  set  of  emission  points  in  the 
organic  HAP-emitting  processes  used  to 
produce  synthetic  organic  chemicals 
that  are  in  a  contiguous  area  under 
common  control."  Under  this  option  of 
broadly  defining  the  source  for  the 
NSPS,  the  affected  facility  would 
include  all  process  units  and  asso<:iated 
process  unit  wastewater  streams  located 
at  a  plant  with  SOCMI  process  units.  A 
second  option  considered  was  the 
narrow  definition  used  in  the  NSPS  for 
refinery  wastewater  (40  CFR  part  60. 
subpart  QQQ),  which  was  "(1) 
individual  drain  systems,  (2)  oil-water 
separators,  and  (3)  aggregate  facilities, 
which  are  defined  as  all  process  drains 
cormected  to  the  first  common 
downstream  junction  box  down  to  the 
receiving  oil-water  separator.  "  The  third 
and  final  option  considered  was  "each 
individual  SOCMI  process  unit"  where 
each  SOCMI  process  unit  is  defined  as 
the  equipment  assembled  and 
connected  by  pipes  or  ducts  that  use  or 
produce^  as  intermediates  or  final' 
products," one  or  more  of  the  chemicals 
listed  in  the  NSPS  applicability  section. 
(A  process  unit  can  be  operated 
independently  if  supplied  with 
sufficient  feed  or  raw  materials  and 
sufficient  product  storage  facilities.) 

The  broader  first  option  has  been  used 
previously  by  the  EPA  in  an  existing 
NESHAP  (i.e.,  the  HON)  as  the  source 
definition  for  existing  SOCMI  facilities. 
(Note:  Under  the  HON's  new  source 
provisions,  new  SOCMI  process  units 
are  subject  to  the  rule  requirements 
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under  a  more  narrow  source  definition 
when  specified  conditions  are  met.)  In 
that  regulation,  the  definition  was 
purposely  chosen  to  be  broad  to  include 
all  emission  points  at  any  given  site 
under  the  regulation.  As  stated  earlier, 
a  broad  definition  under  an  NSPS  has  a 
different  effect.  If  an  entire  site  is 
designated  as  the  affected  facility  for  an 
NSPS,  existing  sources  only  become 
subject  to  the  NSPS  if  the  entire  site  is 
modified  or  reconstructed. 

Under  the  second  option,  each  piece 
of  equipment  in  the  wastewater 
collection  and  treatment  system  would 
be  considered  a  unique  or  individual 
affected  facility.  This  definition,  which 
has  a  precedent  in  the  refinery 
wastewater  NSPS.  is  much  narrower 
and  more  restrictive  than  the  first 
option.  In  general,  the  narrower  the 
definition  of  source,  the  more  likely  it 
is  that  changes  to  existing  facilities  will 
be  deemed  "new  sources"  under  the 
Act  This  definition  would  result  in 
numerous  sources  within  each  SOCMI 
process  unit,  as  well  as  numerous 
sources  within  the  wasteMrater 
collection  and  treatment  system,  being, 
classified  as  affected  facilities. 

The  third  option,  that  of  considering 
each  process  unit  as  an  affected  facility. 
also  has  recent  precedent.  The  standards 
for  process  wastewater  components  of 
the  proposed  pulp  and  paper  r\ile  (58 
FR  66077.  [tecember  17, 1993)  are 
structured  such  that  the  process  unit  is 
the  affected  facility,  and  controls  are 
required  for  wastewater  streams 
generated  by  these  units.  This  approarii 
is  also  consistent  with  the  one  taken  in 
the  HON  for  regulation  of  new  SOCMI 
process  units.  Defining  the  affected 
facility  on  a  process  unit  basis  avoids 
the  problems  associated  with  having 
multiple  individual  collection  and 
treatment  system  equipment 
components  classified  as  affected 
facilities,  and  it  also  provides  a 
definition  sufficiently  narrow  in  scope 
so  as  not  to  preclude  the  possibility  that 
existing  sources  will  become  subject  to 
the  NSPS  through  the  modification  and 
reconstruction  provisions.  Most 
importantly,  defining  an  affected  facility 
as  a  process  unit  reflects  industry 
constniction  practices.  Almost  all  new 
construction,  reconstruction,  and 
modification  in  the  SOCMI  is  carried 
out  by  process  unit. 

After  carefully  considering  each  of  the 
above  alternatives,  the  EPA  selected 
process  units  as  the  basis  for  defining 
affected  facilities  for  the  proposed 
NSPS.  This  definition  allows  for  routine 
equipment  replacement  and  minor 
changes  or  expansions  in  existing 
facilities  without  subjecting  either 
single  emission  sources  or  entire  plant 


sites  to  requirements  of  the  proposed 
standards.  Providing  for  fuU  coverage  of 
all  new  process  units  will  improve 
ambient  air  quality,  the  goal  of 
standards  implemented  under  section 
111. 

Synthetic  organic  chemical 
manufacturing  industry  process  units, 
which  are  defined  as  the  equipment 
assembled  and  coiuiected  by  pipes  or 
ducts  to  process  raw  materials  and  to 
manufacture- an  intended  product, 
include  reactors  and  their  associated 
product  separators  and  recovery 
devices;  distillation  units  and  their 
associated  distillate  receivers  and 
recovery  devices;  associated  unit 
operations;  and  any  feed,  intermediate, 
and  product  storage  vessels,  produd 
transfer  racks,  and  connected  ducts  and 
piping.  A  synthetic  organic  chemical 
manufacturing  process  unit  includes 
pumps,  compressors,  agitators,  pressure 
relief  devices,  sampling  connection 
systems,  open-ended  v^ves  or  Lines, 
valves,  connectors,  instrumentation 
systems,  and  control  devices  or  systems. 

E.  Selection  of  Best  Demonstrated 
Technology 

Section  111  of  the  Act  states  that 
NSPS  "shall  reflect  the  degree  of 
emission  limitation  and  the  percentage 
reduction  achievable  through 
application  of  the  best  technological 
system  of  continuous  emission 
reduction  which  (taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  any  nonair  quafity 
health  and  environmental  impact  and 
energy  requirements)  the  Administrator 
determines  has  been  adequately 
demonstrated."  The  technological  basis 
for  NSPS  that  meets  these  criteria  Is 
referred  to  as  "best  demonstrated 
technology  (BDT)."  In  the  standards 
development  process  for  NSPS,  BDT 
should  be  identified,  the  performance  of 
BDT  established,  and  a  regulatory 
alternative  seleeted  that  will  require  the 
use  of  BDT  or  an  equivalent  technology. 

There  are  two  fundamentally  different 
approaches  to  controlling  VOC 
emissions  from  SOCMI  wastewater 
sources.  The  first  is  a  source  reduction 
or  waste  minimization  approach  in 
which  the  emission  reduction  is 
achieved  through  a  reduction  in  the 
quantity  of  wastewater  generated  and/ or 
a  reduction  in  the  VOC  content  of  the 
wastewater  as  a  result  of  process 
modifications,  modifications  of 
operating  practices,  improved 
preventive  maintenance  activities, 
increased  recycling,  or  segregation  of 
VOC -containing  waste  streara-s. 

Waste  minimization  may  be  achieved 
through  either  source  reduction  or 
recycling.  Source  reduction  involves  tlie 


implementation  of  steps  that  reduce 
either  the  amount  of  wastewater 
generated  or  the  amount  of  VOC 
contained  in  the  wastewater  streams. 
Recycling  includes  recovery  and/or 
reuse  of  potential  wastes.  Within  the 
SOCMI.  there  are  several  means  of 
achieving  the  objective  of  either  of  these 
waste  minimization  alternatives. 
However,  in  relation  to  SOCMI 
wastewater,  waste  minimization 
techniques  are.  for  the  most  part, 
process  unit-specific,  and  the  degree  of 
emission  reduction  achieved  depends 
on  the  operating  parameters  of  the 
individual  process  unit. 

Because  of  a  lack  of  adequate  site- 
specific  data  regarding  the  waste 
minimization  approach  within  SOCMI. 
the  EPA  was  unable  to  develop 
reasonable  estimates  of  the  emission 
control  efficiency  of  the  waste 
minimization  options  achievable  on  a 
nationwide  basis.  For  example,  because 
pollution  prevention  activities  such  as 
process  redesign  are  site-specific,  it 
would  not  be  practical  or  possible  to 
stipulate  specific  requirements  for  the 
large  number  of  chemical  production 
processes  subject  to  the  proposed 
SOCMI  wastewater  NSPS.  In  addition, 
the  EPA  considers  that  elimination  oj 
pollution  through  material  substitution 
will  not  be  possible  in  all  cases  within 
the  SOCMI  because  SOCMI  products 
cannot  be  eliminated  from  use  without 
adverse  economic  impact.  Specifically, 
because  the  products  of  the  SOCMI  are 
used  in  the  production  of  polymers, 
resins,  pesticides,  pharmaceuticals,  etc., 
elimination  of  a  SOCMI  product  would- 
affect  not  only  the  SOCMI  producer  but 
also  the  downstream  user  of  that  SOCMI 
product.  Many  of  the  end-use  products 
(e.g.,  resins,  pharmaceuticals,  etc.)  could 
not  be  made  from  other  materials.  Thus, 
the  EPA  maintains  that  material 
substitution  is  better  left  determined  by 
the  marketplace  than  by  mandate 
through  a  specific  Federal  requirement. 
Therefore,  for  the  reasons  cited  above, 
no  waste  minimi2ation  options  were 
included  in  the  regulatory  alternatives 
analysis  for  this  NSPS. 

The  EPA,  however,  believes  that  the 
SOCMI  wastewater  NSPS  sufficiently 
encourages  pollution  prevention.  For 
example,  within  the  regulation's 
applicability  provisions,  there  is  an 
exemption  from  the  control 
requirements  of  the  rule  for  process 
units  that  generate  wastewaters  with 
.  small  overall  volatile  organic  quantities 
in  the  wastewater.  Also,  the  regulatory 
criteria  foe  identifying  the  wastewater 
streams  that  require  control  for  air 
emissions  are  expressed  in  terms  of 
action  levels  based  on  concentration 
and  flow  rate  cutoffs  below  which 


controls  are  not  required  for  the 
wastewater  stream.  An  owner  or 
operator  may  use  any  means,  including 
process  changes  or  material  substitution 
but  not  treatment  of  the  wastewater,  to 
meet  the  criteria  for  either  the  small 
quantity  process  unit  exemption  or  the 
concentration/low-flow  cutdfl.  In 
addition,  within  the  provisions  for 
wastewater  collection  and  treatment 
operations,  there  are  compliance 
options  that  only  specify  a  percent 
reduction  of  VOC  emissions.  Again,  to 
comply  with  these  options,  an  owner  or 
operator  may  use  any  means,  including 
process  changes  or  recovery  devices,  to 
reduce  emissions  by  the  specified 
percent. 

The  second  approach  to  achieving 
emission  reductions  involves  emission 
suppression  and  treatment  of 
wastewater  streams  to  remove  or  destroy 
the  organic  compounds.  Volatile  organic 
compound  emissions  ft-om  SOCMI 
process  unit  wastewater  can  be 
effectively  reduced  on  a  nationwide 
basis  with  the  following  control 
approach:  (1)  Identify  wastewater 
streams  with  significant  VOC  emission 
potential;  (2)  recycle  or  treat  those 
wastewater  streams  to  remove  their 
potential  for  emissions;  (3)  prior  to 
treatment  or  recycling,  manage  those 
waste  streams  in  units  that  suppress 
emissions  or  are  equipped  with  air 
emission  controls;  (4)  recycle  any 
treatment  residuals  or  treat  any 
residuals  to  destroy  VOC;  and  (5) 
control  air  emissions  generated  by  the 
treatment  processes. 

The  potential  for  VOC  emissions  from 
wastewater  can  be  assessed  based  on  the 
characteristics  of  the  wastewater  at  its 
point  of  generation.  A  reference  test 
method,  EPA  Method  25D  (40  CFR  Part 
60,  appendix  A),  provides  a  relative 
indicator  of  wastewater  emission 
potential  and  is  used  as  a  tool  to 
implement  air  emission  standards  for 
wastewater.  This  method,  when  applied 
to  a  wastewater  stream,  yields  a  volatile 
organic  concentration  for  the  stream. 
While  not  a  true  indicator  of  absolute 
emissions,  the  volatile  organic  content 
of  a  stream  provides  a  relative  indicator 
of  the  potential  emissions  of  that  stream 
as  compared  to  other  streams  that  are 
similarly  managed. 

There  are  three  primary  treatment 
technologies  that  are  generally 
applicable  and  effective  in  reducing  the 
VOC  content  of  SOCMI  wastewater 
streams.  These  are  steam  stripping,  air 
stripping,  and  biological  treatment. 
There  also  are  several  other  technologies 
or  methods  of  treatment  that  are  equally 
effective  in  their  particular  situations 
but  are  limited  in  their  applicability 
within  SOCMI.  These  other  technologies 


include  chemical  oxidation,  carbon  and 
ion  exchange  adsorption,  membrane 
separation,  and  liquid-liquid  extraction. 

Steam  stripping  is  the  most 
universally  applicable  VOC  removal 
technology  for  treating  wastewater 
streams  generated  by  SOCMI  process 
imits,  and  this  treatment  technology  has 
been  selected  as  the  basis  for  standards 
for  SOCMI  wastewater.  The  VOC 
removal  efficiency  of  steam  strippers 
depends  on  the  characteristics  of  both 
the  steam  stripper  and  the  wastewater 
stream.  Data  collected  by  the  EPA 
related  to  steam  stripper  performance 
for  the  treatment  of  wastewaters 
indicate  that  organic  removal 
efficiencies  of  up  to  99.9  percent  have 
been  demonstrated  on  wastewater 
streams  at  SOCMI  plants. 

The  EPA  selected  steam  stripping  as 
the  BDT  because  it  is  the  most 
universally  applicable  treatment 
technology  for  removing  organic 
compounds  from  wastewater  streams 
with  the  potential  to  emit  VOC  and 
achieves  the  highest  VOC  emission 
reduction  among  demonstrated  VOC 
control  technologies.  The  EPA  is  aware 
that  many  SOCMI  facilities  employ 
biological  treatment  units  for 
wastewater  treatment.  However,  not  all 
of  the  compounds  regulated  under  the 
proposed  NSPS  are  significantly 
biodegradable,  while  most  of  the 
compounds  can  be  treated  more  readily 
by  steam  stripping.  In  addition,  the 
amount  of  emissions  reduction  achieved 
by  biological  treatment,  even  for 
biologically  degradable  compounds, 
will  vary  among  SOCMI  sources  because 
of  the  ranges  in  operating  and  design 
parameters,  such  as  the  biological 
degradation  rate,  surface  area  of  the 
unit,  aeration  rate,  hydraulic  residence 
time,  and  the  active  biomass 
concentration.  When  reviewing 
biological  treatment  as  the  potential 
BDT,  the  EPA  determined  that  the 
variability  in  performance  is  significant 
across  the  industry.  Although  a  well 
operated  and  maintained  biological 
treatment  system  can  achieve  reductions 
as  high  as  99  percent,  the  variability  in 
performance  makes  quantifying 
emission  reductions  for  the  purpose  of 
setting  a  standard  more  difficult  than  for 
steam  stripping.  Emission  reductionsfor 
biological  treatment  systems  can  only  be 
determined  on  a  site-specific  basis.' 
However,  the  EPA  emphasizes  that 
SOCMI  sources  using  biological 
treatment,  or  any  other  treatment 
technologies,  can  comply  with  the  rule 
by  consistently  achieving  the  required 
emission  reduction  (i.e.,  95  percent 
when  using  biodegradation  or  99 
percent  for  other  technologies). 


To  achieve  the  desired  emission 
reduction  from  steam  stripping  or  other 
treatment  technology,  it  is  necessary  to 
suppress  the  wastewater  emissions  fi^m 
the  point  of  generation  to  the  treatment 
device  where  the  organic  compounds 
are  either  removed  or  destroyed. 
Suppression  of  emissions  can  be 
achieved  by  using  physical  covers, 
roofs,  and  water  seals  to  minimize  the 
contact  between  the  wastewater  and  the 
atmosphere.  Examples  of  controls  for  air 
emissions  from  waste  management  units 
in  a  wastewater  collection  and  treatment 
system,  based  on  suppression 
techniques,  include:  fixed  or  floating 
roofs  on  tanks,  water  seals  on  drains, 
gas-tight  covers  on  junction  boxes,  and 
covers  and  enclosures  around  oil-water 
separators.  Hard  piping  of  a  wastewater 
stream  from  its  point  of  generation  to 
the  steam  stripper  unit  is  one  method  to 
achieve  the  suppression  of  air  emission 
from  the  wastewater.  However, 
wastewater  streams  may  be  managed  in 
other  units  prior  to  treatment  if  those 
units  are  equipped  with  air  emission 
controls. 

F.  Selection  of  Format  of  Proposed 
Standard 

Section  111  of  the  Act  requires  an 
emission  standard  whenever  it  is 
feasible.  Section  111(h)  states  that  "if  in 
the  judgment  of  the  Administrator,  it  is 
not  feasible  to  prescribe  or  enforce  a 
standard  of  performance,  he  may 
instead  promulgate  a  design,  equipment, 
work  practice,  or  operational  standard, 
or  combination  thereof  •  *  •  ■•  The 
term  "not  feasible"  is  applicable  if  the 
emissions  cannot  be  captured  and 
vented  through  a  vent  or  stack  designed 
for  that  purpose,  or  if  the  application  of 
a  measurement  methodology  is  not 
practicable  because  of  technological  or 
economic  limitations.  The  EPA  is 
proposing  standards  for  VOC  emissions 
from  the  process  unit  wastewater 
segment  of  this  source  category.  To 
ensure  that  emissions  are  captured  and 
conveyed  to  a  control  device,  the 
proposed  standards  include 
requirements  for: 

(1)  An  enclosed  wastewater  collection 
and  treatment  system; 

(2)  Treatment  to  reduce  VOC 
concentration  in  the  wastewater 
streams;  and 

(3)  Conveyance  of  emissions  vented 
from  the  wastewater  treatment  device 
and  the  enclosed  wastewater  collection 
system  in  a  closed-vent  system  to  a 
control  device. 

Applicability  levels  are  included  in  the 
SOCMI  wastewater  standards  to  identify 
those  process  unit  wastewater  streams    . 
that  are  required  to  be  controlled. 
Alternative  formats  were  considered  lor 
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applicability  levels,  waste  management 
units,  wastewater  treatment  processes, 
and  veat  collection  and  vapor  recovety 
or  destrudieo  devices. 

1.  AppHcabtlHy  Levels 

The  EPA  identified  certain  low  flow 
and  low  concentration  wastewater 
streams  that  are  not  believed  to  be 
controlled  at  existing  facilities. 
Parameters  that  characterize  these 
streams  include  volatile  organic 
concentration  of  the  stream  and 
volumetric  flow  rate,  both  of  which  can 
be  determined  by  using  a  variety  of 
methods.  Therefore,  the  EPA  is 
proposing  concentration  and  flow  rate 
parameters  to  identify  process  unit 
wastewater  streams  that  do  not  require 
control.  The  EPA  also  is  proposing  that 
process  units  that  generate  wastewater 
with  a  total  annual  mass  of  volatile 
organics  less  than  1  Mg  per  year  are 
exempt  firora  the  control  requirements  of 
the  rule.  The  EPA  solicits  comment  on 
whether  it  is  feasible  to  otherwise 
identify  specific  process  imit 
wastewater  streams  to  be  controlled. 
The  EPA  also  solicits  information  on 
defining  these  process  unit  wastewater 
streams. 

2.  Waste  Management  Units 

Two  formats  were  considered  in 
developing  the  proposed  standards  for 
waste  management  units.  These  formats 
were  a  numerical  emission  standard  and 
an  equipment  and  work  practice 
standard.  A  numerical  standard  would 
not  be  feasible  because  it  would  be 
difficult  to  capture  and  measure 
emissions  from  SOCMI  waste 
management  units  (i.e.,  tanks,  surface 
impoundments,  containers,  individual 
drain  systems,  and  oil-water  separators) 
for  the  purpose  of  evaluating 
compliance.  Due  to  the  number  of 
openings  and  possible  emissions  points, 
accurate  measurement  would  require 
enclosure  of  the  entire  airspace  around 
each  piece  of  equipment.  This  approach 
would  not  be  practical  for  numerous 
equipment  components.  Therefore,  the 
Administrator  concluded  that  the  format 
of  the  standards  for  this  source  category 
should  include  a  combination  of  a 
design,  equipment,  work  practice,  and 
operational  standards. 

In  the  case  of  SOCMI  waste 
management  units,  the  intent  of  the 
standard  is  to  suppress  and  capture 
emissions  from  the  process  unit 
wastewater  collection  and  treatment 
equipment.  The  suppression  and 
capture  of  emissions  is  accomplished  by 
the  installation  and  proper  maintenance 
of  roofs,  covers,  Uds.  water  seals,  and 
enclosures  on  tanks,  surface 
inipoondraents,  containers,  individual 


drain  systems,  and  oil-water  separators. 
Captured  emissions  are  then  vented  to 
a  control  d«vice  through  aipplicatioa  of 
a  closed  vent  system.  Work  practices 
such  as  periodic  monitoring,  inspection, 
and  repair,  would  be  required  to  ensure 
proper  operatioH  and  maintenance  of 
the  equipment. 

The  proposed  standards  would 
require  that  emissions  from  waste 
management  units  be  controlled  from 
the  point  of  generation  until  the 
wastewater  stream  leaves  the  treatment 
device  or  is  recycled  to  the  process. 

3.  Wastewater  Treatment  Processes 

Three  formats  were  considered  in 
developing  the  proposed  standards  for 
reduction  of  process  unit  wastewater 
stream  VOC  concentration:  a  numerical 
format  (i.e.,  emission  standard),  an 
equipment  design  and  operational 
format,  and  an  equipment  and  work 
practice  standard. 

a.  Emissiofi  Limitation.  Three 
alternative  numerical  emission 
limitation  formats  are  proposed  to 
provide  sources  with  a  maximum  degree 
of  operational  flexibility  in  complying 
with  the  standards.  These  emission 
limitation  formats  are:  a  mass  percent 
reduction  of  VOC  in  the  process  unit 
wastewater  stream,  an  effluent 
concentration  limitation  for  VOC  for 
individual  wastewater  streams,  or  a 
mass  rernoval  requirement  for  combined 
wastewater  streams.  The  rationale  for 
providing  these  alternative  emission 
limitations  is  discussed  below. 

The  percKxt  reductioa  format  is  based 
on  the  VOC  removal  efficiency  of  a 
steam  stripper,  however,  any  treatment 
process  that  can  achieve  the  proposed 
efficiency  can  be  used  to  comply  with 
the  standard.  (See  section  IV.G  for  more 
discussion.)  Percent  reduction  was 
chosen  because  it  is  the  best 
representation  of  control  technology 
performance,  and  it  may  be  applied  to 
any  configuration  of  wastewater 
streams. 

The  effluent  concentration  limitations 
are  also  based  on  the  performance  of  a 
steam  stripper.  Efiluent  concentration 
limitations  are  provided  as  alternatives 
to  the  percent  reduction  standard  to 
allow  compliance  flexibility  for 
facilities  required  to  treat  process  unit 
wastewater  streams.  The  use  of  this 
alternative  is  limited  to  facilities  that  are 
treating  only  affected  wastewater 
streams.  The  effluent  concentration 
limit  is  not  applicable  to  situations 
where  combinations  or  nfixtures  of  both 
affected  and  unaffected  v  astewater 
streams  are  treated. 

Dilution  becomes  a  concern  when 
more  than  one  waste  stream  is  sent  to 
a  single  treatment  process.  For  example. 


diluting  a  waste  with  other  materials 
having  a  volatile  organic  concentration 
less  than  500  ppmw  as  a  means  by 
which  an  own«  or -operator  lowers  the 
volatile  organic  concentration  of  the 
waste  from  an  affected  stream  to  a  level 
below  500  ppmw  would  not  comply 
with  the  requirements  of  the  proposed 
standards.  A  process  that  simply  mixes, 
blends,  comixes,  or  aggregates  a  waste 
with  other  materials  does  not  destroy 
the  VOC  in  the  waste  or  remove  the 
VOC  from  the  waste.  Consequently, 
when  a  waste  is  treated  by  an  organic 
destruction  or  removal  process,  and  the 
waste  has  been  mixed  or  aggregated 
together  with  other  wastes  or  materials 
with  a  volatile  organic  concentration 
less  than  500  ppmw  prior  to  the  p>oint 
of  waste  treatment,  the  proposed 
standards  would  require  that  ovirners  or 
operators  meet  special  requirements  to 
ensure  that  organics  in  the  waste  have 
actually  been  removed  or  destroyed. 
Under  the  proposed  rules,  an  owner  or 
operator  would  be  allowed  to  use  a  mass 
reduction  requirement  to  meet  the 
standards. 

Required  mass  removal  is  an 
alternative  for  combined  wastewater 
streams.  This  provision  would  require 
that  mixed  wastes  be  treated  by  an 
organic  destruction  or  removal  process 
that  reduces  the  volatile  organic 
concentration  of  the  waste  to  meet  a 
site-specific  treatment  process  mass 
removal  limit.  This  limit  would  be 
determined  by  the  owner  or  operator  on 
a  case-by-case  basis  using  an  equation 
specified  in  the  ndes  that  accounts  for 
the  reduction  in  the  volatile  organic 
concentration  of  the  resulting  treated 
waste  stream  due  to  dilution.  To  use 
this  equation,  the  ov\mer  or  operator 
would  first  determine  the  volatile 
organic  concentration  at  the  point  of 
waste  entry  for  each  individual  waste 
stream  that  is  mixed  together  prior  to 
entering  the  treatment  process. 

b.  Equipment  Design  and  Operation 
Format.  Another  regulatory  format 
proposed  for  process  unit  wastewater 
stream  treatment  is  an  equipment  design 
and  operational  fonnat.  The  equipment 
standard  eonsi.sts  of  the  installation  of  a 
steam  stripper  designed  and  operated  at 
specified  parametric  levels.  The 
specifications  for  the  steam  stripper 
were  developed  to  provide  a  standard 
piece  of  equipment  (with  associated 
operating  conditions)  that  can  achieve 
either  the  mass  percent  VOC  remo\'al  or 
the  effluent  concentration  of  VOC 

This  equipment  design  and 
operational  format  was  included  to 
provide  an  alternative  means  of 
compliance  that  all  sources  would  be 
able  to  use,  while  achieving  the  desired 
emission  reduction. 


c.  Equipment  and  Work  Practice 
Fonnat.  A  final  equivalent  standard 
proposed  for  controlling  process  unit 
wastewater  emissions  is  an  equipment 
and  work  practice  standard.  This  format 
is  based  on  the  recycling  of  process  unit 
wastewater  in  a  closed  collection  system 
to  the  process.  When  recycling  is  used, 
process  unit  wastewater  emissions  are 
controlled  with  equipment  emissions, 
and  the  process  unit  wastewater  is 
reused.  This  format  is  proposed  to 
encourage  chemical  recovery  and  waste 
minimization  and  pollution  prevention. 

4.  Vent  Collection  and  Vapor  Recovery 
or  Destruction  Devices 

An  emission  standard  and  two 
equipment  and  design  standards  are 
proposed  for  VOC  that  are  routed  to 
vapor  recovery  or  destruction  de\aces 
used  to  control  VOC  from  v'ent 
collection  sources.  The  proposed 
emission  standard  includes  two 
alternatives:  a  weight  percent  reduction 
and  an  outlet  concentration.  A  mass 
emission  limit  was  not  appropriate  for 
these  emission  points  because  variation 
within  the  industry,  including  capacity 
and  processes,  greatly  affects  emission 
rates,  and  data  were  not  available  to 
determine  the  mass  limits  that  would 
address  this  variation.  In  general,  a 
weight  percent  reduction  format  will 
ensure  that  BDT  is  applied  and  the 
required  emission  reductions  are 
realized.  However,  combustion 
technology  that  is  equivalent  to  BDT 
cannot  be  demonstrated  to  achieve  the 
selected  percent  reduction  for  streams 
with  low  VOC  concentrations. 
Therefore,  an  alternative  concentration 
limit  that  is  achievable  has  been 
included.  The  combination  of  the 
weight  percent  reduction  or 
concentration  limit  will  ensure  that  the 
best  technology  is  applied  to  all  SOCMI 
process  emission  points,  whether  they 
have  higher  or  lower  concentrations. 

Two  equivalent  standards,  each  of 
which  is  an  equipment  and  design 
standard,  are  also  proposed.  The  first 
equipment  and  design  standard  is  the 
requirement  that  gas  streams  be  routed 
to  a  combustion  device  (other  than 
Hares)  designed  and  operated  at  a 
minimum  temperature  and  residence 
time.  For  flares,  an  equipment  standard 
with  stated  equipment  and  operating 
specifications  is  being  proposed  as  the 
format  because  it  is  very  difficult  to 
measure  emissions  from  a  flare  to 
determine  its  efficiency.  These 
standards  have  been  determined  by  the 
EPA  to  be  equivalent  to  the  emission 
standards  and  are  proposed  to  provide 
maximum  compliance  flexibility. 


G.  Seiection  of  Standards 

This  section  discusses  the  rationale 
for  the  selection  of  the  standards  for  the 
SOCMI  process  unit  wastewater  source 
category.  The  selection  of  applicability 
levels,  numerical  limitations  for  the 
emission  standards,  and  design 
parameters  are  included. 

1.  Applic^ility  Levels 

For  the  purposes  of  developing 
wastewater  standards,  the  EPA  has 
concluded  that  the  effectiveness  of  the 
control  tedmologies  available  to  limit 
VOC  emissions  from  wastewater  does 
not  vjiry.  Controls  are  assumed  to  be 
either  "on"  or  "off,"  depending  on 
whether  a  particular  stream  is  identified 
as  one  that  must  be  controlled. 
Therefore,  the  basic  foundation  of  the 
proposed  provisions  for  SOCMI  process 
unit  wastewater  is  to  identify 
wastewater  streams  for  control  and 
treatment  based  on  a  specific  criteria  or 
action  level  at  the  point  of  wastewater 
generation,  prior  to  dilution  and  air 
emissions  losses.  Control  of  a 
wastewater  stream  is  triggered  if  it  is 
determined  that  the  stream  exceeds  the 
action  level  established  by  the  standard. 
With  this  approach,  the  primary 
decision  that  needs  to  be  made  in 
establishing  BDT  is  selecting  the 
appropriate  action  level  for  the  source 
category. 

Regulator}'  alternatives  for  a  standard 
to  control  emissions  from  wastewater 
have,  in  previous  EPA  regulatory 
analyses,  been  typically  expressed  in 
terms  of  action  levels  based  on  a 
concentration  cutoff  above  which  a 
wastewater  stream  must  be  controlled. 
For  the  SOCMI  wastewater  NSPS.  the 
primary  action  level  will  be  defined  in 
terms  of  the  volatile  organic 
concentration,  as  measured  by  method 
25D.  The  standard  also  includes 
exemptions  for  low  flow  stre.ams.  This 
is  in  consideration  of  the  fact  that,  even 
though  a  waste  stream  may  exceed  an 
action  level,  the  total  mass  of 
contaminant  present  in  a  stream  with  a 
low  flow  rate  is  low  enough  that  the 
waste  or  wastewater  stream  does  not 
have  the  potential  for  significant 
emissions.  Process  units  that  generate 
wastewater  with  a  total  annual  volatile 
organic  mass  less  than  1  Mg  are  also 
exempt  from  the  control  requirements  of 
the  proposed  rule.  The  im(>acts  analysis 
indicated  that  the  1  Mg/yr  small 
quantity  exemption  has  little  effect  on 
the  emission  reductions  achieved  under 
the  regulatory  alternatives  examined 
while  significantly  reducing  the  overall 
cost  of  compliance. 

The  five  regulatory  alternatives 
analyzed  in  the  development  of  the 


proposed  standard  were  combinations 
of  volatile  organic  concentrations  and 
flow  rate  cutoffe.  The  alternatives  were 
analyzed  both  with  and  without  the 
small  quantity  cutoff  of  1  Mg  per  yeai 
of  volatile  organic  mass.  For  each 
regulatory  alternative,  steam  stripping 
(or  an  equivalent  emission  reduction 
technique)  would  be  required  for  all 
wastewater  streams  with  flow  rates  and 
volatile  organic  concentrations  greater 
than  their  respective  action  levels. 

Values  were  chosen  for  concentration 
and  flow  rate  cutoffs  to  span  ranges 
believed  by  the  EPA  to  be -reasonable 
based  on  knowledge  of  the  SOCMI 
wastewater  streams  to  be  regulated  and 
on  previous  standards  development 
efforts.  Further,  the  ranges  of  flow  rates 
and  concentrations  represented  in  these 
alternatives,  when  impacts  are 
estimated,  illustrate  the  range  of  cost- 
effectiveness  levels  that  apply  to 
regulatory-  alternatives  and  allow 
selection  of  an  alternative  that  will 
achieve  optimum  control  (i.e..  greatest 
emission  reduction  for  lowest  cost). 

As  previously  noted,  method  25D 
provides  a  relative  indicator  of 
wastewater  emission  potential.  While 
not  a  true  measure  of  VOC  emissions, 
the  volatile  organic  concentration  of  a 
wastewater  stream  does  provide  a 
relative  means  of  comparing  the 
emission  potential  of  a  wastewater 
stream  to  other  streams  similarly 
managed  and  of  comparing  the  emission 
potential  of  a  wastewater  stream  before 
and  after  treatment. 

Because  the  proposed  rule  regulates 
VOC  emissions,  the  first  choice  for  a  test 
method  is  one  that  measures  the 
concentration  of  all  VOC.  However,  this 
approach  would  require  speciation  test 
methods  which  are  costly  to  use.  As  an 
alternative,  the  EPA  selected  mi'fhod 
25D  which  does  not  si>eciate  but 
measures  total  volatile  organic 
concentration.  This  method, ^hich  is 
much  le.ss  costly,  has  been  used  in  other 
wastewater  related  regulations.  For 
example,  method  25D  is  allowed  in  the 
HON  for  measuring  volatile  organic 
concentration  in  applicability 
determinations.  However,  the  HON  does 
not  allow  use  of  method  25D  in 
calculations  of  mass  removal  for 
treatment  processes.  Instead,  the  HON 
uses  a  test  method  that  speciates  H.\Ps 
for  determining  mass  removal  by 
treatment. 

As  currently  structured,  the  proposed 
rule  would  make  extensive  use  of  the 
volatile  organic  concentration  (as 
measured  by  Method  25D).  The 
concentration  cutoffs  for  determining  if 
a  wastewater  stream  is  an  affected 
stream  are  formatted  in  terms  of  the 
volatile  organic  concentration.  The 
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small  quantity  cutoff  of  1  Mg/yr  is 
calculated  using  the  volatile  organic 
concentration;  the  effluent 
concentration  limit  is  expressed  in  term 
of  volatile  organic  concentration;  and 
the  mass  removal  requirements  of  the 
proposed  rule  are  calculated  using  the 
volatile  organic  concentration.  The  EPA 
is  aware  that  using  the  volatile  organic 
concentration  rather  than  a  direct 
measure  of  VOC  does  have  some 
limitations  and  drawbacks.  The  test 
method  used  to  measure  volatile  organic 
concentration,  Method  25D,  is  based  on 
volatility  (i.e.,  Henry's  Law)  and  does 
not  speciate  organic  compounds. 
Therefore,  the  results  may  reflect  the 
presence  of  compounds  that  are  not 
considered  VOC  (based  on  their 
photochemical  reactivity).  The  EPA  is 
considering  ways  of  discounting  the 
non-VOC  components  of  the  test  results 
but  has  not  included  a  means  to  do  so 
in  the  proposed  regulation.  One  option 
for  accomplishing  this  would  be  to 
allow  owners  or  operators  the  option  of 
using  a  test  method  that  speciates  VOC. 
If  this  approach  is  selected,  provisions 
could  also  be  made  to  allow  the 
measured  VOC  concentration  to  be 
adjusted  to  represent  VO  concentration 
by  muhiplying  by  the  fraction  emitted 
(fm)  values  reported  in  the  IWW  CTG. 
The  EPA  also  intends  to  include  an 
alternative  percent  reduction  standard 
based  on  the  stripability  of  specific 
volatile  organic  constituents.  This 
approach  is  also  described  in  the  IWW 
CTG.  Because  of  the  issues  associated 
with  the  use  of  method  25D  for 
applicability  and  compliance 
determinations,  the  EPA  is  soliciting 
comments  all  aspects  of  this  approach. 
Regulatory  Alternative  1  is  to  require 
emission  control  only  of  those  SOCMI 
process  unit  wastewater  streams  having 
a  volatile  organic  concentration  at  the 
point  of  wastewater  generation  equal  to 
or  greater  than  1,000  ppmw  and  a  flow 
rate  greater  than  or  equal  to  10  Lpm. 
Regulatory  Alternative  2  is  to  require 
emission  control  only  of  those  SOCMI 
process  unit  wastewater  streams  having 
a  volatile  organic  concentration  at  the 
point  of  wastewater  generation  equal  to 
or  greater  than  800  ppmw  and  a  flow 
rate  greater  than  or  equal  to  5  Lpm. 
Regulatory  Alternative  3  is  to  require 
emission  control  only  of  those  SOCMI 
process  unit  wastewater  streams  having 
a  volatile  organic  concentration  at  the 
point  of  wastewater  generation  equal  to 
or  greater  than  500  ppmw  and  a  flow 
rate  greater  than  or  equal  to  1  Lpm. 
Regulatory  Alternative  4  is  to  require 
emission  control  only  of  those  SOCMI 
■  process  unit  wastewater  streams  having 
a  volatile  organic  concentration  at  the 


point  of  wastewater  generation  equal  to 
or  greater  than  100  ppmw  and  a  flow 
rate  greater  than  or  equal  to  1  Lpm. 
Regulatory  Alternatives  1  through  4  also 
have  a  maximum  volatile  organic 
concentration  limit  whereby  any 
wastewater  stream  with  a  volatile 
organic  concentration  above  the  limit 
would  require  emission  control 
regardless  of  the  wastewater  stream  flow 
rate;  for  Regulatory  Alternatives  1 
through  4,  the  same  maximum 
concentration  limit  of  10,000  ppmw  was 
used  in  the  regulatory  alternatives 
analysis.  Regulatory  Alternative  5  is  to 
require  air  emission  control  for  all 
SOCMI  process  unit  wastewater  streams 
with  any  detectable  volatile  organic 
concentration  as  determined  at  the  point 
of  wastewater  generation  (i.e.,  a  volatile 
organic  concentration  action  level  of  0 
ppmw). 

The  EPA  estimated  nationwide  VOC 
emission  reductions  that  would  be 
achieved  by  implementing  air  rules 
based  on  each  of  the  five  regulatory 
alternatives;  the  EPA  also  estimated  the 
capital  and  annual  cost  of  achieving  the 
emission  reductions  and  the  nonair 
quality  environmental  and  energy 
impacts  associated  with  each  regulatory 
alternative.  These  estimates  of 
emissions  and  costs  reflect  the  annual 
impacts  in  the  fifth  year  following 
promulgation  of  the  NSPS.  The 
methodology  used  to  develop  estimates 
of  VOC  emissions  and  other  impacts 
within  the  SOCMI  source  category  for 
the  five  regulatory  alternatives  is  based 
on  the  use  of  a  model  plant  analysis  and 
is  discussed  in  detail  in  Chapter  6  of  the 
BID  and  in  docket  number  A-94-32. 

Model  plants  are  typically  defined  to 
represent  the  affected  facility  over  a 
range  of  sizes  corresponding  to  the 
range  found  in  the  regulated  industry. 
Two  previous  EPA  studies  developed 
model  plants  that  relate  to  emissions 
from  wastewater  streams  at  SOCMI 
facilities:  the  Guideline  Series 
Document  for  the  Control  of  Volatile 
Organic  Compound  Emissions  from 
Industrial  Wastewater  (EPA^53/E>-93- 
056,  September  1992  Draft)  and  the  BID 
related  to  the  development  of  the  HON 
(EPA-453/I>-92-016.  November  1992). 
The  EPA  developed  model  plants  for  the 
SOCMI  wastewater  NSPS  regulatory 
analysis  by  making  use  of  information, 
data,  and  methodologies  developed  in 
these  previous  studies. 

In  the  absence  of  implementing  any  of 
the  regulatory  alternatives  (baseline), 
nationwide,  fifth-year  wastewater  VOC 
emissions  from  new,  modified,  and 
reconstructed  SOCMI  process  units  are 
estimated  to  be  approximately  37.2 
thousand  Mg/yr.  Assuming 
implementation  of  the  individual 


regulatory  alternatives,  the  emissions 
are  24.1  thousand  Mg/yr  for  Regulatory 
Alternative  1,  an  emission  reduction 
from  baseline  of  13.0  thousand  Mg/yr 
achieved  at  total  annual  cost  of  about 
$4.3  million;  23.1  thousand  Mg/yr  for 
Regulatory  Alternative  2,  an  emission 
reduction  from  baseline  of  14.0 
thousand  Mg/yr  achieved  at  total  annual 
cost  of  about  $5.2  million;  21.0 
thousand  Mg/yr  for  Regulatory 
Alternative  3,  an  emission  reduction 
from  baseline  of  16.2  thousand  Mg/yr 
achieved  at  total  annual  cost  of  about 
$8.8  million;  18.6  thousand  Mg/yr  for 
Regulatory  Alternative  4,  an  emission 
reduction  from  baseline  of  18.6 
thousand  Mg/yr  achieved  at  total  annual 
cost  of  about  $15.6  million;  and  14  2 
thousand  Mg/yr  for  Regulatory 
Alternative  5,  an  emission  reduction 
from  baseline  of  22.9  thousand  Mg/yr  - 
achieved  at  total  annual  cost  of  about 
$41.1  million. 

The  control  costs  reflect  the  fact  that 
most  plants  affected  by  the  NSPS  will 
also  be  affected  by  the  HON,  and  they 
are  expected  to  install  a  steam  stripper 
for  treating  wastewater  streams 
regulated  by  the  HON.  The  proposed 
NSPS  will  require  these  SOCMI  plants 
to  control  additional  wastewater  streams 
that  do  not  require  control  under  the 
HON.  In  estimating  cost  impacts  of  the 
NSPS,  the  EPA  assumed  that  those 
plants  affected  by  both  regulations 
would  increase  the  capacity  of  the  steam 
stripper  required  under  the  HON  rule  to 
provide  sufficient  capacity  to  handle  the 
additional  wastewater  streams  that 
would  require  control  under  the  NSPS. 
The  costs  associated  with  the  NSPS  is 
the  difference  in  costs  for  the  two  steam 
strippers,  one  with  the  capacity  to 
handle  wastewater  streams  regulated  by 
the  HON  and  the  other  with  the  capacity 
to  handle  wastewater  streams  regulated 
by  both  the  HON  and  the  NSPS. 

After  considering  the  alternatives  and 
the  emission  reductions  achieved,  the 
resulting  control  costs,  and  other 
associated  impacts,  the  EPA  concluded 
that  the  control  requirements  in 
Regulatory  Alternative  3  reflect  the 
application  of  the  best  system  of 
emission  reduction  that  has  been 
adequately  demonstrated. 

A  more  stringent  level  of  emissions 
limitation  was  not  selected  because 
control  beyond  Regulatory  Alternative  3 
would  result  in  costs  that  are 
disproportionately  large  compared  to 
the  additional  emission  reduction 
achieved.  Regulatory  Alternatives  4  and 
5  were  estimated  to  achieve  an 
additional  emission  reduction  of  about 
2.4  thousand  and  6.7  thousand  Mg/yr. 
respectively,  at  an  additional  cost  of 


about  $6.8  million  or  $32.3  million  for 
the  two  alternatives. 

Under  the  proposed  rule,  the  control 
requirements  for  new,  modified,  and 
reconstructed  SOCMI  process  units 
would  apply  to  two  sets  of  wastewater 
streams;  streams  with  flow  rates  of  1 
Lpm  or  greater  and  a  volatile  organic 
concentration  of  500  ppmw  or  greater; 
and  any  stream  with  a  volatile  organic 
concentration  of  10,000  ppmw  or  greater 
(regardless  of  flow  rate). 

2.  Process  Wastewater  Collection 
System 

As  discussed  previously,  effective 
control  of  SOCMI  process  unit 
wastewrater  emissions  requires  control 
from  the  point  of  generation  until 
treated  to  comply  with  the  treatment 
standards,  or  until  recycled  to  a 
controlled  process  unit  that  is  in 
compliance  with  the  standards.  The 
proposed  standards  require  that 
emissions  be  controlled  during 
wastewater  collection  and  transport  in 
piping  or  individual  drain  systems  and 
during  handling  and  treatment  in 
wastewater  tanks,  containers,  surface 
impoundments,  and  treatment  devices 
by  using  covers,  lids,  water  seals,  roofs, 
and  enclosures  designed  to  reduce 
emissions.  Proper  work  practices, 
including  periodic  monitoring, 
inspection,  and  repair,  are  also  required 
to  ensure  that  the  equipment  will 
control  emissions.  Emissions  from  these 
wastewater  collection,  transport,  and 
handling  systems  are  believed  to  be 
significant,  thereby  requiring  the  use  of 
controls  to  effectively  reduce  air 
emissions. 

3.  Process  Wastewater  Treatment 

The  proposed  regulation  provides 
four  options  for  demonstrating 
compliance  with  the  SOCMI  process 
unit  wastewater  treatment  standards: 
three  treatment  options  based  on 
numerical  emission  limitations  and  an 
equipment  and  design  specification.  Of 
the  options  based  on  numerical 
emission  limitations,  the  first  option 
may  be  adopted  by  all  affected  sources. 
The  remaining  options  based  on 
numerical  emission  limitations  may 
only  be  used  by  certain  classes  of 
sources,  as  discussed  below.  Any 
facility  may  choose  to  use  the 
equipment  and  design  specification  as 
an  alternative  to  the  emission  limitation 
requirements. 

The  first  treatment  process 
compliance  option  is  removal  of  VOC 
from  the  wastewater  based  on  the 
removal  efficiency  of  the  BDT,  which  is 
a  design  steam  stripper  (i.e.,  a  steam 
.stripper  meeting  specific  design  and 
operational  criteria).  Under  this 


equipment  and  design  standard  option 
for  demonstrating  compliance  with  the 
process  wastewater  treatment  standard, 
if  the  owner  or  operator  installs  and 
operates  a  steam  stripper  that  meets  the 
requirements,  listed  below,  the 
treatment  unit  is  in  compliance  with  the 
treatment  process  standard  of  the  rule. 
These  design  and  operating  parameters 
include: 

(1)  Minimum  active  column  height  of 
5  meters; 

(2)  Countercurrent  flow  configuration 
with  a  minimum  of  10  actual  trays; 

(3)  Minimum  steam  flow  rate  of  0.04 
kilograms  of  steam  per  liter  of 
wastewater  feed; 

(4)  Minimum  wastewater  feed 
temperature  to  the  steam  stripper  of  95 
degrees  Centigrade; 

(5)  Maucimum  liquid  loading  of  67.100 
liters  per  hour  per  square  meter;  and 

(6)  Minimum  steam  quality  of  2.765 
kilo)Cules  per  kilogram. 

The  first  of  three  additional  treatment 
process  compliance  options  that  are 
formatted  as  a  numerical  emission 
limitations  is  a  requirement  for  99- 
,  percent  removal  of  volatile  organic  mass 
from  the  wastewater.  The  99-percent 
removal  may  be  achieved  through  use  of 
steam  stripping  on  other  control 
technologies-  For  example,  another  way 
to  achieve  the  99- percent  removal  is 
through  air  stripping. 

A  second  treatment  process 
compliance  option  that  is  provided  for 
demonstrating  compliance  is  to  treat  the 
wastewater  stream  to  achieve  a  volatile 
organic  concentration  of  50  ppmw 
provided  the  owner  or  operator 
demonstrate  a  volatile  organic  mass 
removal  of  95  percent  or  greater.  This 
treatment  option  is  provided  to  allow 
additional  flexibility  for  the  owner  in 
demonstrating  compliance  with  the 
wastewatw  treatment  standard; 
treatment  of  wastewater  streams  to  a 
concentration  of  less  than  50  ppmw 
generates  a  wastewater  stream  that 
would  require  no  additional  control 
from  the  pcnnt  at  which  it  exits  the 
treatment  imit.  This  option  is  limited  in 
its  applicability  for  the  reasons 
discussed  in  Section  IV.F.3.  The  50 
ppmw  limit  was  selected  based  on 
analysis  characterizing  the  volatile 
organic  concentration  of  wastewater 
streams  in  the  SOCMI  database  that 
would  be  subject  to  the  proposed 
standards  both  before  and  after 
treatment.  The  limit  is  the  minimum 
concentration  that  characterizes  the 
volatile  organic  level  of  SOCMI 
wastewater  streams  treated  to  comply 
with  the  proposed  standards  using  the 
BDT  steam  stripjper. 

The  third  numerical  emission 
limitation  option  for  demonstrating 


compliance  is  to  remove  a  calculated 
mass  of  VOC  from  a  wastewater  stream 
where  the  mass  of  VOC  to  be  removed 
is  calculated  on  the  basis  of  the  annual 
average  wastewater  density  and  flow 
rate  and  the  volatile  organic  average 
ccHicentration  in  the  wastewater  stream. 
This  option  is  designed  to  accommodate 
the  control  of  combined  streams  for  the 
reasons  discussed  in  section  IV.F.3. 

The  proposed  rule  also  provides  an 
alternative  treatment  process 
compliance  option  for  biological 
treatment  imits;  under  the  alternative, 
an  owner  or  operator  must  treat  affected 
wastewater  streams  in  a  biological 
treatment  unit  that  destroys  at  least  95 
percent  of  the  organics.  The  EPA  is 
allowing  a  95-percent  destruction 
efficiency  for  biological  treatment  units 
as  a  compliance  alternative  for  the 
treatment  process  standards  in  part 
because  the  Agency  believes  the  use  of 
these  units  will  have  the  effect  of 
increasing  the  overall  mass  reduction 
achieved  under  the  rule.  This  results 
firom  the  fact  that  if  affecled  wastewater 
streams  are  allowed  to  be  managed  in  a 
biological  treatment  unit,  then  it  is  fully 
expected  that  other  non-  affected 
wastewater  streams  would  also  be 
managed  in  these  biological  treatment 
units,  resulting  in  additional  control 
achieved  or  streams  that  may  not 
otherwise  be  controlled  under  the 
regulation.  The  alternative  for 
biotreatment  units  in  this  rule  is  also 
consistent  with  other  regulations 
regarding  wastewater  treatment,  such  as 
the  biotreatment  provisions  of  the  HON. 

4.  Vent  Collection  for  Vapor  Recovery-  or 
Destruction 

Volatile  organic  compounds  are 
emitted  frt>m  vents  on  enclosed  or 
covered  process  wastewater  collection 
and  treatment  system  devices  such  as 
individual  drain  systems  and  steam 
strippers.  These  emissions  are  required 
to  be  vented  through  a  closed-vent 
system  meeting  the  requirements 
established  in  the  rule.  The  closed-vent 
sy.stem  must  route  these  vapors  to  a 
vapor  recovery  or  destruction  device 
achieving  at  least  a  95-percent 
destruction  or  recovery.  This  limitation 
is  based  on  the  average  efficiency  of  a 
conventional  VOC  recover^'  devices. 
The  option  of  rrjeeting  an  equivalent 
standard  (achieving  an  outlet 
concentration  of  20  ppm  by  volume  on 
a  dry  basis  corrected  to  3  percent 
oxjgen  or  providing  a  minimum 
residence  time  and  temperature)  for 
enclosed  combustion  devices  is 
provided  as  well. 

Because  biological  treatment  units 
destroy  the  VOC  in  the  wastewater,  a 
well-operated  biological  treatment  unit 
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is  not  required  to  be  covered  and  vented 
to  vapor  recovery  and  destruction. 
Instead,  the  proposed  regulation 
requires  an  owner  or  operator  electing  to 
use  a  biological  treatment  unit  to  meet 
the  95  percent  control  requirement  by 
demonstrating  that  95  percent  of  the 
volatile  organic  entering  the  biological 
treatment  unit  is  being  destroyed  and 
not  emitted  to  the  atmosphere. 

H.  Modification  and  Reconstruction 
Considerations 

Under  the  General  Provisions  for 
modification  (40  CFR  60.14)  and 
reconstruction  (40  CFR  60.15),  facilities 
that  are  modified  or  reconstructed  after 
the  date  of  proposal  of  a  standard  are 
subject  to  the  standard.  An  owTier  or 
operator  of  an  existing  facility  who  is 
planning  changes  in  the  facility  that 
could  be  considered  modification  or 
reconstruction  shall  notify  the 
appropriate  EPA  Regional  Office  60 
days  prior  to  making  the  changes  or 
commencing  construction,  as 
applicable.  The  enforcement  division  of 
the  appropriate  EPA  Regional  Office 
will  make  the  final  determination  as  to 
whether  an  existing  facility  is  modified 
or  reconstructed  and,  as  a  result,  subject 
to  the  standards  of  performance  of  an 
affected  facility. 

1.  Modification 

Upon  modification  of  any  emission 
source,  an  existing  facility  becomes  an 
affected  facility  and  therefore,  subject  to 
the  standard.  With  certain  exceptions, 
any  physical  or  operational  change  to  an 
existing  process  unit  that  would 
increase  the  emission  rate  from  that 
process  unit  of  any  pollutant  covered  by 
the  standard  would  be  considered  a 
modification  within  the  meaning  of 
section  111  of  the  Act.  If  a  physical  or 
operational  change  to  an  existing 
process  unit  would  increase  VOC 
emissions  from  the  process  unit,  the 
owner  or  operator  either  can  take 
appropriate  measures  to  offset  the 
^      emission  increase  within  the  process 
unit  such  that  there  is  no  overall  net 
increase  in  emissions  from  the  process 
unit  as  a  result  of  the  physical  or 
operational  change,  or  allow  the  process 
unit  to  be  classified  as  an  affected 
facility  under  the  modification  criteria 
and  control  the  process  unit  to  meet  the 
requirements  of  the  NSPS. 

Under  the  current  regulations,  an 
emission  increase  from  one  affected 
facility  (i.e.,  process  unit)  may  not  be 
offset  with  a  similar  emission  decrease 
at  another  affected  facility  to  avoid 
becoming  subject  to  NSPS.  In  addition, 
all  emissions,  not  just  the  incremental 
increase  in  emissions,  of  the  pollutants 
that  have  increased  from  the  affected 


facility  must  be  in  compliance  with  the 
applicable  standards. 

Under  the  General  Provisions  to  part 
60,  the  following  physical  or  operational 
changes  are  not  considered  to  be 
modifications  even  though  emissions 
may  increase  as  a  result  of  the  change 
(see  §  60.14(e)): 

1.  Routine  maintenance,  repair,  and 
replacement  (e.g.,  lubrication  of 
mechanical  equipment;  replacement  of 
pumps,  motors,  and  piping;  cleaning  of 
equipment); 

2.  An  increase  in  production  rate 
without  a  capital  expenditure  (as 
defined  in  §60.2); 

3.  An  increase  in  the  hours  of 
operation; 

4.  Use  of  an  alternative  fuel  or  raw 
material  if,  prior  to  proposal  of  the 
standard,  the  existing  facility  was 
designed  to  accommodate  that 
alternative  fuel  or  raw  material; 

5.  The  addition  or  use  of  any  system 
or  device  whose  primary  function  is  to 
reduce  air  pollutants,  except  when  an 
emission  control  system  is  replaced  by 
a  system  determined  by  the  EPA  to  be 

Jess  environmentally  beneficial;  and 

6.  Relocation  or  cnange  in  ownership 
of  the  existing  facility. 

The  followmg  discussion  identifies' 
some  possible  changes  to  process  unit 
operations  used  in  SOCMI  that  might  be 
considered  modifications.  The 
magnitude  of  the  industry  covered  and 
the  complexity  of  the  manufacturing 
process  permit  only  a  general  discussion 
of  these  possible  changes.  Therefore,  Ihe 
list  of  potential  modifications  for 
process  units  provided  below  is  not 
inclusive. 

a.  Feedstock.  Catalyst,  or  Reactant 
Substitution.  Feedstock,  catalyst,  or 
reactant  substitution  is  dictated  by 
economics  and  the  level  of  availability 
of  the  feedstock,  catalyst,  or  reactant. 
Depending  upon  the  specific  process, 
changes  in  feedstock  or  catalyst  may 
require  substantial  capital  investment  to 
modify  the  process  to  accommodate  the 
change.  The  magnitude  of  the  capital 
investment  may  prohibit  feedstock  or 
catalyst  substitution  for  many 
chemicals. 

Many  of  the  chemicals  produced  in 
the  SOCMI  can  be  manufactured  from 
two  or  more  different  feedstocks.  For 
example,  cyclohexane  can  be 
manufactured  using  either  phenol  or 
cyclohexanol  as  the  feedstock.  In  most 
cases,  however,  feedstock  substitution 
would  likely  require  both  equipment 
and  process  changes. 

Substitution  of  reactants  within  the 
SOCMI  process  units  is  also  a  likely 
change  that  could  constitute  a 
modification.  For  example,  for  many 
chemicals,  the  potential  exists  to 
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substitute  air  for  pure  oxygen  or  a 
chemical  oxidant  as  a  reactant  or  vice 
versa.  Changing  to  an  air  oxidation 
process  may  be  advantageous  because: 
(1)  Air  is  readily  available;  and  (2) 
expensive  corrosion-resistant  materials 
are  not  required  compared  to  the  use  of 
chemical  oxidants.  However,  there  may 
be  major  disadvantages  in  changing 
from  an  oxygen  or  chemical  oxidation 
process  to  an  air  oxidation  process, 
including  a  substantial  reduction  in 
plant  capacity,  a  iarge  increase  in  the 
reactor-related  process  vent  stream  flow 
rate  (i.e.,  increased  VOC  emissions),  and 
an  altered  product  mix.  The  use  of 
oxygen  or  air  oxidation  may  be 
substituted  for  chemical  oxidation 
processes  as  well.  Reactant  substitutions 
of  this  type  may  increase  process  unit 
VOC  emissions  to  the  atinosphere  and, 
as  a  result,  may  constitute  a 
modification  (unless  the  fixed  capital 
expenditure  exceeds  50  percent  of  the 
fixed  capital  cost  required  to  construct 
a  comparable  new  facility,  in  which 
case  it  would  be  considered 
reconstruction). 

b.  Process  Equipment  Changes. 
Process  equipment  changes  also  may 
constitute  modifications.  Examples  of 
potential  modifications  are  replacing  a 
fixed-bed  reactor  with  a  fluidized-bed 
reactor,  increasing.the  plant  capacity  by 
increasing  the  size  of  the  reactor  or 
adding  additional  reactors,  and 
changing  the  product  recovery  system 
(e.g.,  from  an  absorber  to  a  condenser). 
Such  changes  mightbe  considered 
modifications  because  they  can  result  in 
increased  VOC  emissions.  Again,  capital 
expenditures  may  be  a  factor  in 
determining  whether  the  change  is  a 
modification  or  a  reconstruction. 

c.  Combinations.  A  combination  of 
the  changes  described  above  could  be 
chosen  in  any  given  situation  with  the 
decision  based  on  the  most 
advantageous  economics  for  the  site- 
specific  conditions.  The  combination  of 
changes  might  be  considered  a 
modification  if  they  resulted  in  an 
increase  in  emissions.  The  most 
common  combinations  are  plant 
expansions  or  simultaneous  changes  in 
feedstock  and  catalyst  as  described 
earlier. 

2.  Reconstruction 

An  existing  facility  may  become 
subject  to  NSPS  if  it  is  reconstructed. 
Reconstruction  is  defined  in  §60.15  as 
the  replacement  of  the  components  of 
an  existing  facility  to  the  extent  that:  (1) 
The  fixed  capital  cost  of  the  new 
components  exceeds  50  percent  of  the 
fixed  capital  cost  required  to  construct 
a  comparable  new  facilily;  and  (2)  it  is 
technically  and  economically  feasible 


for  the  facility  to  meet  the  applicable 
standards.  Because  the  EPA  considers 
reconstructed  facilities  to  constitute 
new  construction  rather  than 
modification,  reconstruction 
determinations  are  made  irrespective  of 
changes  in.emission  rates.If  the  facility 
is  determined  to  be  reconstructed,  it 
must  comply  with  all  of  the  provisions 
of  the  standards  of  performance 
applicable  to  that  facility. 

/.  Monitoring  Requirements 

The  proposed  standards  include 
requirements  for  continuous  monitoring 
to  ensure  that  owners  suppress  and 
capture  emissions  from  the  process  unit 
wastewater  collection  system,  treat  the 
wastewater  to  reduce  the  VOC 
concentration,  and  convey  emission 
from  the  wastewater  collection  and 
treatment  to  a  Control  device  as 
specified  in  the  regulation.  The  specific 
parameters  that  need  to  be  monitored 
are  discussed  below. 

Enhanced  monitoring  is  required  for 
certain  control  device  parameters  to 
demonstrate  compliance  with  the 
standards.  Failure  to  maintain  the 
established  values  of  the  monitored 
parameters  would  be  an  enforceable 
violation  of  the  emission  limits  of  the 
standard. 

1.  Wastewater  Collection 

The  standards  require  monito.-ing  to 
ensure  that  the  wastewater  collection 
system  equipment,  which  includes 
tanks,  surface  impoundments, 
containers,  and  drain  systems,  is 
operated  with  no  detectable  leaks.  The 
standards  require  owners  or  operators  to 
monitor  initially  using  Method  21  to 
demonstrate  that  the  system  has  no 
detectable  leaks  according  to  the 
procedures  in  the  rule.  The  standards 
also  include  a  requirement  for  semi- 
annual visual  inspection  of  the 
wastewater  cpllection  system  to  detect 
and  repair  any  leaks  in  the  individual 
drain  system. 

2.  Wastewater  Treatment 

The  proposed  regulation  requires  each 
owner  or  operator  using  a  steam  stripper 
to  comply  with  the  design  and 
equipment  standard  specified  for 
wastewater  treatment  processes  to 
install,  calibrate,  operate,  and  maintain 
according  to  manufacturers' 
specifications  continuous  monitors  with 
continuous  recorders  of: 
•  (1)  The  mass  rate  of  wastewater  fed  to 
the  stripper; 

(2)  The  mass  rate  of  steam  fed  to  the 
stripper;  and 

(3)  The  wastewater  column  feed 
temperature. 


These  parameters  are  either 
established  during  an  initial 
performance  test  or  according  to  design 
specification  in  the  regulation.  They  are 
typically  monitored  in  the  industry  to 
ensure  proper  operation;  therefore, 
ensuring  continuous  compliance  of  a 
steam  stripper  with  the  specified 
requirements  for  VOC  removal  requires 
no  additional  monitoring  burden. 

Owners  or  operators  using  a  biological 
treatment  unit  to  achieve  a  95-percent 
total  VOC  reduction  across  the  unit  are 
required  to  measure  the  volatile  organic 
concentration  in  the  influent  and 
effluent  on  a  monthly  basis  and  identify 
appropriate  parameters  to  be  monitored 
to  ensure  continuous  compliance.  These 
parameters  must  be  determined  during 
the  initial  performance  test  ais 
demonstrated  to  the  Administrator's 
satisfaction,  and  monitored  accordingly. 

3.  Enclosure  and  Closed-vent  System 
Monitoring  Requirements 

The  proposed  rule  establishes 
requirements  to  ensure  that  negative 
pressure  is  maintained  on  enclosures 
and  that  emissions  are  routed  through  a 
closed-vent  system  with  no  detectable 
leaks.  If  the  closed-vent  system  contains 
bypass  lines,  the  proposed  standards 
require  the  owner  or  operator  to  ensure 
emissions  are  not  bypassing  the  control 
device. 

An  initial  performance  test  must  be 
conducted  to  ensure  that  negative 
pressure  is  maintained  on  all  openings 
of  each  enclosure,  and  a  monthly 
inspection  must  be  performed  to 
confirm  that  any  enclosure  openings 
that  were  closed  during  the  performance 
test  remain  closed. 

To  ensure  continuous  compliance 
with  the  requirement  of  no  detectable 
leaks  from  the  enclosure  and  closed- 
vent  system,  monitoring  with  a  portable 
hydrocarbon  detector  is  required  to  be 
performed  initially  along  with  a 
program  of  annual  visible  inspections  of 
ductwork,  piping,  and  connections  to 
covers  for  evidence  of  visible  defects.  If 
visible  defects  in  the  closed-vent  system 
are  observed,  readings  greater  than  500 
ppm  by  volume  above  background  are 
measured,  or  enclosure  openings  do  not 
have  negative  pressure,  a  first  effort  to 
repair  the  closed-vent  system  must  be 
made  as  soon  as  practicable  and  no  later 
than  5  calendar  days  after  identification 
of  the  problem.  The  repair  must  be 
completed  no  later  than  15  calendar 
days  after  identification. 

To  ensure  the  control  device  is  not 
being  bypassed  if  bypass  lines  are 
present,  owners  or  operators  must 
install,  calibrate,  maintain,  and  operate 
according  to  manufacturer's  instructions 
a  flow  indicator  that  provides  a  record 


of  emission  point  gas  stream  flow  at 
least  once  every  15  minutes.  As  an 
alternative,  the  proposed  rule  allows 
bypass  lines  to  be  sealed  in  the  closed 
position  and  visually  inspected  to 
ensure  they  are  being  maintained  in  the 
closed  position.  The  use  of  flow 
indicators  or  seals  on  the  bypass  lines 
ensures  that  process  vent  streams  are 
continuously  being  routed  to  the  control 
device. 

4.  Control  Device  Monitoring 

The  purpose  of  enhanced  monitoring 
is  to  provide  a  means  for  major  sources 
to  demonstrate  that  the  affected  facility 
is  in  continuous  compliance  with  the 
standards.  In  light  of  these 
requirements,  the  EPA  has  considered 
how  sources  subject  to  the  NSPS  would 
demonstrate  continuous  compliance 
with  standards  for  SOCMI  proce-ss  unit 
wastewater. 

The  EPA  considered  three  monitoring 
options  for  control  devices:  (1)  the  use 
of  continuous  emission  monitors 
(CEMS)  to  measure  total  VOC;  (2)  the 
use  of  CEMS  for  surrogate  compounds 
such  as  total  hydrocarbons  (THC)  as 
surrogate  for  total  VOC;  or  (3)  the 
continuous  monitoring  of  control  device 
operating  parameters. 

The  first  two  options  were  determined 
to  be  unreasonable  for  this  industry  as 
discussed  below.  Although  continuous 
emission  monitors  for  total  VOC  are 
currently  available,  these  devices  are 
not  universally  applicable  within  this 
source  category'.  Current  emission 
monitoring  systems  that  measure  VOC 
emissions  operate  by  flame  ionization 
detection  (FID),  photoionization 
detection  (PID),  nori-dispersive  infrared 
(NDIR)  absorption,  or  other  detection 
principles  that  respond  to  VOC  levels. 
However,  in  most  cases,  VOC  monitors 
provide  only  a  measure  of  the  relative 
concentration  level  of  a  mi.xture  of 
organics,  rather  than  quantification  of 
the  organic  species  present.  This  trait 
necessitates  the  use  of  VOC  CEMS  more 
as  a  relative  indicator  rather  than  as  a 
conventional  emission  monitor.  Ciises 
where  it  is  possible  to  consider  the  VOC 
monitor  as  a  conventional  CEMS  are.  for 
the  most  part,  limited  to  instances 
where  only  one  organic  species  is 
present  or  where  equal  incremental 
amounts  of  each  of  the  organic  species 
present  generate  equal  instrument 
responses.  These  instances  are  very 
unlikely  to  occur  at  SOCMI  process 
units. 

In  addition,  a  CEMS  system  that  uses 
gas  chromatography  to  measure  gaseous 
organic  compound  emissions  mav  not 
be  suitable  for  applications  where  the 
number  of  VOC  compounds  to  be 
monitored  exceeds  five.  (See  proposed 
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Performance  Specifications  101  and 
102,  appendix  A  of  40  CFR  part  64, 
October  22,  1993  at  58  FR  54648.) 
However,  SOCMI  wastewaters  can  be 
expected  routinely  to  have  multiple 
chemical  constituents  with  variable 
concentrations.  Under  these  conditions, 
implementation  of  a  CEMS  system 
would  be  a  costly  undertaking. 
Furthermore,  parametric  monitoring  has 
been  demonstrated  to  be  an  effective 
means  of  indicating  continuous 
compliance.  Therefore,  because  a  CEMS 
requirement  would  place  an  extra 
burden  on  the  industry  without 
increasing  the  accuracy  of  compliance 
demonstrations,  the  first  two  options 
were  determined  to  be  unreasonable. 
Owners  or  operators  using  control 
devices  (e.g.,  incinerators  or  condensers) 
to  comply  with  the  proposed  standards 
may  use  CEMS  where  applicable  to 
demonstrate  continuous  compliance. 
However,  parameter  monitoring  is  also 
allowed  if  control  devices  are  used.  The 
Agency  has  selected  temperature  as  the 
operating  parameter  that  would  then  be 
monitored  to  determine  ongoing 
compliance  with  the  standard.  For 
example,  owners  or  operators  of 
incinerators  would  have  to  monitor  the 
combustion  temperature  (or  the 
temperature  before  and  after  the  catalyst 
bed  if  a  catalytic  incinerator  is  used), 
and  owners  or  operators  of  condensers 
would  have  to  monitor  the  temperature 
of  the  vapor  exhaust  stream. 

The  use  of  GEMS  on  control  devices 
is  not  proposed  to  be  required  for  the 
following  reasons: 

(1)  CEMS  cannot  accurately  determine 
compliance  for  many  SOCMI 
wastewaters; 

(2)  For  each  of  these  control  systems 
a  measurable  control  device  parameter 
(e.g.,  temperature)  is  considered  to 
provide  a  suitable  indication  of 
performance  for  determining 
compliance;  and 

(3)  Temperature  monitors  are 
considerably  less  costly  than  CEMS. 

The  prop>osed  standards,  therefore, 
would  be  based  on  parameter 
monitoring  to  demonstrate  compliance 
with  the  standards  for  control  devices. 
The  Agency  is  soliciting  comments  on 
the  selection  of  temperature  as  a 
parameter  to  monitor  for  compliance 
and  any  available  data  on  the 
correlation  of  the  control  device 
parameter  to  the  control  efficiency.  The 
proposed  nale  would  not  preclude 
owners  or  operators  who  are  using 
control  devices  to  comply  with  the  rule 
from  choosing  to  use  CEMS  to 
demonstrate  compliance. 

The  continuous  monitoring  of  control 
device  operating  parameters,  established 
during  the  performance  test  or  specified 


through  design,  is  used  to  determine 
whether  continuous  compliance  is 
achieved.  Failure  to  maintain  the 
established  values  for  these  parameters 
would  be  an  enforceable  violation  of  the 
emission  limits  of  the  proposed 
standards.  Some  of  the  process^ 
parameters  are  already  monitored  as 
part  of  normal  operation.  Therefore, 
continuous  compliance  is  assured 
without  imposing  an  additional 
unnecessary  burden  on  the  facility. 

In  the  proposed  rule,  enhanced 
monitoring  is  only  applicable  to  control 
devices  used  to  meet  the  requirements 
of  the  regulation.  However,  the  EPA 
fully  intends  to  make  this  rule 
consistent  with  other  enhanced 
monitoring  requirements.  Therefore,  the 
EPA  is  soliciting  comments  on  the 
extent  the  enhanced  monitoring 
requirements  in  the  proposed  rule  are 
sufficient  to  meet  the  overall 
requirements  of  the  Agency  with  regard 
to  enhanced  monitoring  under  section 
114(a)  of  the  CAAA  or  are  additional 
requirements  needed  within  the  rule  to 
meet  the  requirements  of  the  CAAA. 

/.  Performance  Test  Methods 

Test  methods  and  procedures  are 
required  to  ensure  compliance  with  the 
proposed  standards,  which  include 
requirements  for  demonstrating  that  an 
emission  point  or  process  unit 
wastewater  stream  does  not  require 
control  or  that  it  is  in  compliance  with 
the  control  requirements.  Requirements 
to  test  for  no  detectable  leaks  from 
control  devices,  enclosure  and  closed- 
vent  systems,  and  process  wastewater 
collection  and  treatment  systems  are 
also  included. 

1.  Wastewater  Concentration  and  Flow 
Determination 

The  standards  require  the  use  of 
approved  test  methods  and  procedures 
to  ensure  consistent  and  verifiable 
results  for  demonstration  that  a 
wastewater  stream  does  not  require 
control,  or  for  demonstration  that  the 
allowed  emission  levels  are  achieved 
when  controls  are  applied.  Affected 
wastewater  streams  are  subject  to  the 
standards  if  they  meet  either  of  the 
following  conditions  at  the  point  of 
generation: 

(1)  The  average  flow  rate  of  the 
affected  wastewater  stream  is  1.0  Lpm 
or  greater  and  the  mass-weighted 
average  volatile  organic  concentration  is 
500  ppmw  or  greater;  or 

(2)  The  mass-weighted  average 
volatile  organic  concentration  of  the 
affected  wastewater  stream  is  10.000 
ppmw  or  greater,  regardless  of  the 
stream  flow  rate. 


JMI 


Two  important  parameters  must  be 
quantified  to  determine  whether  an 
affected  stream  must  be  controlled. 
These  parameters  are  the  annual 
wastewater  quantity  for  a  stream  and  the 
volatile  organic  concentration  of  the 
stream  at  the  point  of  generation. 

Several  methods  can  be  used  to 
determine  wastewater  quantity.  These 
methods  include  using  knowledge  about 
the  capacity  of  the  wastewater- 
generating  process  or  the  waste 
management  unit,  and  using 
measurements  that  are  representative  of 
maximum  annual  wastewater  generation 
rates.  Knowledge-based  methods  are 
allowed  to  provide  flexibility  and  to 
provide  less  expensive  alternatives  than 
actual  annual  measurement  if  the 
appropriate  information  is  available. 

For  quantifying  the  volatile  organic 
concentration  of  the  wastewater 
streams,  three  methods  are  available:  (1) 
Knowledge  of  the  wastewater  streams: 
(2)  bench  scale  or  pilot  scale  test  data; 
or  (3)  physical  measurements  of  volatile 
organic  concentration.  These  methods 
have  been  allowed  to  provide  flexibility 
and  to  provide  less  expensive 
alternatives  than  actual  measurement  if 
the  appropriate  information  is  available. 

If  the  actual  volatile  organic 
concentration  of  the  wastewater  stream 
is  determined  through  direct 
measurement,  the  regulation  specifies 
that  the  procedures  of  Method  25D  in 
appendix  A  of  part  60,  "Determination 
of  the  Volatile  Organic  Concentration  of 
Waste  Samples,"  which  provides  a 
relative  measure  of  the  emissions 
potential  of  the  stream,  be  used  to 
analyze  the  sample.  Alternatively,  the 
sample  may  be  analyzed  to  determine 
the  volatile  organic  concentration  using 
any  test  method  or  test  data  that  has 
been  validated  according  to  the 
protocols  in  Method  301  in  appendix  A 
of  part  63.  As  pointed  out  in  section  II 
of  this  document,  there  are  several 
issues  associated  with  the  use  of  method 
25D  on  which  the  EPA  is  soliciting 
comment. 

Flow  rates  may  be  determined  using 
information  about  the  maximum  annual 
production  capacity  of  the  process  unit, 
knowledge  of  the  process,  and  mass 
balance  information  or  by  measuring  the 
flow  rate  at  the  point  of  generation 
during  conditions  that  are 
representative  of  average  wastewater 
generation  rates. 

2.  Performance  Tests 

The  initial  performance  test 
requirements  of  section  60.8  of  the  part 
60  General  Provisions  are  not  required 
for  treatment  processes  or  vent  stream 
control  devices.  Instead,  the  proposed 
standards  provide  alternative  means  of 


compliance  that  the  EPA  considers 
equivalent  to  the  direct  mea.surement  of 
emissions  as  required  under  §  60.8  and 
less  burdensome  to  the  industry. 

The  proposed  rule  includes  treatment 
process  performance  test  procedures  for 
the  effluent  concentration,  percent 
reduction,  and  required  mass  removal 
standards.  These  test  procedures 
involve  measurements  of  volatile 
organic  concentrations  using  Method 
25D  or  any  other  methods  for  which  the 
results  are  validated  using  Method  301 
Performance  testing  is  to  be  conducted 
at  representative  inlet  flow  rates  and  at 
volatile  organic  concentrations  under 
which  it  would  be  most  difficult  to  - 
determine  compliance. 

Fornoncombustion  treatment 
processes  complying  with  the  percent 
reduction  requirement,  the  total  volatile 
organic  mass  flow  rate  entering  the 
treatment  process  and  exiting  the 
treatment  process  shall  be  determined 
by  computing  the  product  of  the  average 
flow  rate  of  the  wastewater  stream 
entering  or  exiting  the  treatment  process 
and  the  average  total  volatile  organic 
concentration  of  the  entering  or  exiting 
wastewater  streams,  respectively.  The 
flow  rate  of  the  entering  and  exiting 
wastewater  streams  shall  be  determined 
using  the  inlet  and  outlet  flow  meters, 
respectively. 

For  combustion  treatment  processes 
complying  with  the  percent  reduction 
requirement,  the  total  volatile  organic 
mass  flow  rate  entering  the  combustion 
unit  shall  be  determined  by  computing 
the  product  of  the  average  flow  rate  of 
the  wastewater  stream  entering  the 
combustion  unit,  as  determined  by  the 
inlet  flow  meter,  and  the  average  total 
volatile  organic  concentration  in  the 
waste  stream  entering  the  combustion 
device.  The  volume  exhausted  shall  be 
determined  using  Method  2,  2A,  2C,  or 
2D  of  40  CFR  part  60,  appendix  A.  as 
appropriate.  The  average  total  organic 
concentration  in  the  exhaust 
downstream  of  the  combustion  unit 
shall  be  determined  using  Method  18  of 
appendix  A  of  part  60.  or  any  other  test 
method  validated  according  to  the 
procedures  in  Method  301  of  appendix 
A  of  part  63. 

A  performance  test  to  demonstrate 
compliance  of  a  vent  stream  control 
device  with  the  organic  compound   . 
reduction  efficiency  requirement  shall 
use  Method  1  or  lA  of  40  CFR  part  60, 
appendix  A,  as  appropriate,  to  select 
sampling  sites.  The  mass  flow  rate  of 
organics  entering  and  exiting  the  control 
device  shall  be  determined  by  using 
Method  2,  2A,  2C,  or  2D  of  appendix  A 
'of  part  60,  as  appropriate,  to  determine 
the  volume  exhausted  and  by  using 
Method  18  of  appendix  A  of  part  60,  or 


any  other  test  method  validated " 
according  to  the  procedures  in  Method 
301  of  appendix  A  of  part  63.  to 
determine  total  organic  concentration 
A  performance  test  to  demonstrate 
compliance  with  the  mass  removal 
provision  shall  consist  of  a 
determination  of  mass  removal  required 
to  be  achieved  and  a  determination  of 
mass  removal  actually  achieved.  The 
total  required  mass  removal  is 
calculated  by  adding  together  the 
required  mass  removal  for  each 
individual  affected  stream  to  be 
combined  for  treatment.  The  required 
mass  removal  for  each  affected 
wastewater  stream  prior  to  combination 
of  the  streams  for  treatment  shall  be 
determined  using  the  wastewater 
average  flow  rate  and  volatile  organic 
average  concentration  at  the  point  of 
generation  for  each  affected  wastewater 
stream  to  be  combined  for  treatment. 
The  actual  total  volatile  organic  mass 
removal  in  the  wastewater  stream  shall 
be  determined  using  the  same 
procedures  as  described  for 
noncombustion  treatment  processes 
complying  with  the  percent  reduction 
requirement. 

Finally,  a  performance  test  to 
demonstrate  compliance  of  a  biological 
treatment  process  with  the  95-percent 
mass  reduction  requirement  must  be 
conducted  using  the  procedures 
specified  in  the  proposed  rule.  The 
control  efficiency  of  the  biological 
treatment  unit  is  a  function  of  the 
fraction  biodegraded  in  a  properly 
operated  biological  treatment  unit.  This 
fraction  shall  be  determined  using  the 
procedures  in  appendix  C  of  40  CFR 
part  63. 

A  performance  test  is  not  specified  for 
the  design  steam  stripper;  installation  of 
the  specified  equipment,  along  with 
monitoring  to  show  attainment  of  the 
specified  operating  parameter  levels, 
demonstrates  compliance  with  the 
equipment  design  and  operation 
provisions. 

Each  vapor  collection  system,  closed- 
vent  system,  fixed  roof,  cover,  or 
enclosure  must  be  evaluated  initially 
and  at  annual  inter\'als  using  Method  21 
of  appendix  A  of  part  60  to  determine 
the  presence  of  detectable  emissions 
from  leaks.  Method  21  represents  the 
i)est  available  method  for  detecting  leaks 
from  these  sources. 

K.  Reporting  and  Recordkeeping 
Requirements 

The  reporting  requirements 
necessitated  by  the  proposed  standard 
are  authorized  by  section  114  of  the  Act. 
In  addition  to  the  reporting  and 
recordkeeping  requirements  specified  in 
the  part  60  General  Provisions,  the 


proposed  standard  would  require  the 
submittal  of  several  types  of  reports. 
First,  the  part  60  General  Provisions 
would  require  notification  reports, 
which  inform  the  Agency  of  facilities 
subject  to  the  NSPS.  These  reports 
include  notification  of  construction, 
anticipated  and  actual  startup  dates,  and 
physical  or  operational  changes.  In 
addition  to  the  information  required  by 
the  General  Provisions,  owners  or 
operators  would  be  required  to  provide 
information  with  the  notice  of 
construction  identifying  the  process 
unit  and  stream  as  well  as  a  brief 
description  of  the  intended  treatment 
and/or  control  technology.  As  part  of 
the  notification  of  startup,  sources 
would  also  be  required  to  provide  more 
detailed  information  on  the  waste 
stream  and  waste  management  units. 
For  example,  sources  would  provide 
information  on  the  chemical 
manufacturing  processes  that  are  subject 
to  the  proposed  rule,  information  on  the 
intended  compliance  strategy,  and  any 
required  control  device  parameter 
ranges,  unless  the  parameter  ranges 
have  already  been  established  in  the 
operating  permit. 

Reports  of  the  required  design 
analysis  (for  steam  strippers)  or  of 
performance  test  results  of  emission 
control  systems  would  be  required  as 
well.  These  reports  show  whether  a 
facility  is  initially  meeting  the  level  of 
the  standard.  The  proposed  rule  would 
override  the  General  Provisions 
requirements  for  quarterly  reports  for 
excess  emi-ssions  and  monitoring 
systems  performance.  Instead,  semi- 
annual reports  would  be  required  in  the 
event  of  each  control  equipment  failure 
or  instance  when  monitored  parameters 
are  not  within  their  established  values. 
Each  semi-annual  report  shall  include 
the  date  of  the  inspection,  identification 
of  each  waste  management  ur,i'  i-^. 
which  a  control  equipment  ia>:.\ij  was 
detected,  description  of  the  failure,  and 
description  of  the  nature  of  and  date  the 
repair  was  made.  The  .semi-annual 
report  shall  also  contain  information  on 
monitoring  results  that  exceed  the 
boundaries  established  in  the  operating 
permit. 

Owners  or  operators  are  required  to 
keep  records  of  all  reports  submitted 
under  the  proposed  rule,  of  all 
monitoring  parameters,  equipment 
inspections,  and  of  the  determination  of 
volatile  organic  concentration  and/or 
annual  average  flow  rate  using 
knowledge  of  the  process.  Records  must 
be  maintained  for  5  years. 

L.  Solicitation  of  Comments 

The  EPA  seeks  full  public 
participation  in  arriving  at  its  final 
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decisions,  and  strongly  encourages 
comments  on  all  aspects  of  this  proposal 
from  all  interested  parties.  Whenever 
applicable,  full  supporting  data  and 
detailed  analysis  should  be  submitted  to 
allow  the  EPA  to  make  maximum  use  of 
the  comments.  The  Agency  invites  all 
parties  to  coordinate  their  data 
collection  activities  with  the  EPA  to 
facilitate  mutually  beneficial  and  cost- 
effective  data  submissions.  The  EPA  is 
interested  in  participating  in  study 
plans,  data  collection,  and 
documentation.  Please  refer  to  the  FOR 
FURTHER  INFORMATION  section  at  the 
beginning  of  this  preamble  for  technical 
contacts  at  the  EPA.  All  comments 
should  be  directed  to  the  EPA  Air 
Docket,  Docket  No.  A-94-32  (see 
ADDRESSES).  Comments  on  this  notice 
will  be  accepted  to  the  date  specified  in 
DATES. 

In  addition,  the  EPA  particularly 
requests  comments  and  data  on  the 
following  issues: 

1.  The  proposed  approach  to  reducing 
the  burden  on  owners  or  operators  of 
waste  management  units,  treatment 
processes,  or  control  devices  that  allows 
owners  or  operators  to  comply  with  the 
control  requirements  of  the  proposed 
SOCMl  NSPS  for  these  waste 
management  units,  treatment  processes, 
or  control  devices  by  demonstrating 
compliance  with  the  benzene  waste 
operations  NESHAP,  the  HON,  or  the 
RCR.^  air  emission  standards  for 
hazardous  waste  treatment,  storage,  and 
disposal  facilities; 

2.  The  EPA's  proposed  approach  to 
identifying  parameters  that  define 
process  unit  wastewater  streams  that  do 
not  require  control,  whether  it  is 
feasible  to  identify  such  streams  in  ways 
other  than  through  concentration  or 
flow  rate  cutoffs,  and  information  for 
defining  such  streams; 

3.  The  selection  of  temperature  as  a 
control  device  parameter  to  monitor  to 
demonstrate  compliance  with  the 
control  device  standards,  and  the 
correlation  between  temperature  and  the 
control  efficiency,  especially  for 
regenerable  activated  carbon  adsorption 
systems;  and 

4.  The  inclusion  of  maintenance 
wastewater  as  part  of  the  scop)e  of  the 
proposed  standards  and  any  barriers  to 
the  control  of  maintenance  wastewater 
streams  that  meet  the  concentration  and 
flow  criteria  used  to  identify  those 
streams  that  require  control  at  new 
facilities. 

5.  The  accessibility  of  SOCMI 
monitoring  data  and  periodic  reports  to 
the  general  public  as  required  by  section 
114(c)  of  the  CAAA. 

6.  The  extent  the  enhanced 
monitoring  requirements  in  the 


JMI 


proposed  rule  are  sufficient  to  meet  the 
genera]  requirements  of  the  EPA  for 
enhanced  monitoring. 

7.  The  appropriateness  of  using 
method  25D  and  the  resulting  volatile 
organic  concentration  in  the 
applicability  and  compliance 
determinations  within  the  structure  of 
the  proposed  regulation  without 
discounting  the  non-VOC  portion  of  the 
volatile  organic  concentration  and  also 
without  eliminating  low  volatility 
compounds  from  test  results. 

8.  The  relevance  of  including  in  the 
NSPS  an  alternative  percent  reduction 
compliance  option  for  treatment 
processes  that  is  based  on  the  fraction 
removed  by  the  design  steam  stripper 
for  the  individually  speciated  VOC. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments, 
and  clearly  label  it  "Confidential 
Business  Information."  Submissions 
containing  such  proprietary  information 
should  be  sent  directly  to  the  contact 
person  listed  above,  and  not  to  the 
public  docket.  Information  covered  by 
such  a  claim  of  confidentiality  will  be 
disclosed  by  the  EPA  only  to  the  extent 
allowed  and  by  the  procedures  set  forth 
in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  the 
submission  when  it  is  received  by  the 
EPA,  it  may  be  made  available  to  the 
public  without  further  notice  to  the 
commenter. 

V.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed  rule 
in  accordance  with  section  307(d)(5)  of 
the  Act.  Persons  wishing  to  make  an 
oral  presentation  on  the  proposed  NSPS 
for  SOCMI  Wastewater  shoi:!'!  contact 
the  EPA  (see  FOR  FURTHER  INFORMATION 
CONTACT).  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Air  Docket  Section  (see  ADDRESSES),  and 
should  refer  to  Docket  No.  A-94-32.  A 
verbatim  transcript  of  the  hearing  and 
any  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  the 
EPA's  Air  Docket  Section  (see 
ADDRESSES). 

B.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993),  the  EPA  must 
determine  whether  a  regulation  is 


"significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB),  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  e  rule  thai  may: 
(1)  Have  an  annual  effect  on  ttie 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
are  documented  in  the  public  record. 

C.  Compliance  With  Regulatory 
Flexibility  Act 

Under  section  605  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.),  federal  agencies  are  required  to 
assess  the  economic  impact  of  federal 
regulations  on  small  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  the  impact  of  the 
proposed  rule  on  all  entities  is  likely  to 
be  insignificant  in  terms  of  changes  in 
industry  output,  changes  in  expansion 
plans,  and  employment  loss,  it  is 
reasonable  to  conclude  that  small 
entities,  regardless  of  their  number,  are 
not  significantly  affected.  Therefore, 
because  these  standards  impose  no 
adverse  economic  impacts,  a  Regulatory 
Flexibility  Analysis  has  not  been 
conducted. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  this  proposed  rule 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  the  EPA 
(ICR  No.  1697.01).  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch  (2136),  U.S. 


Environmental  Protection  Agencv,  401 
M  Street,  SW.,  Washington.  DC  20460. 
orbv  calling  (202)  260-2740. 

The  public  recordkeeping  and 
reporting  annual  burden  for  this 
collection  of  information  is  estimated  to 
average  13  hours  per  response  for 
reporting  and  203  hours  per  respondent 
for  recordkeeping.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch  (2136), 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  Responses  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal  will  accompany  the  final 
rule. 

List  of  Subjects  m  40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. . 

Statutory  Authority:  The  statutory 
authority  for  this  proposal  is  provided  by 
sections  101,  111.  114. 116.  and  301  of  thr 
Clean  Air  Act.  as  amended;  42.  U.S.C,  7401 . 
7411.  7414,  7416.  and  7601. 

Dated:  August  31, 1994. 
Jonathan  Z.  Cannfwi, 
Acting  Administrator. 
IFR  Doc.  94-22133  Filed  9-9-94:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 
43  CFR  Part  403 

RIN1006-AA30 

Revenues  Management 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  governs 
the  collection  and  disposition  of 
revenues  generated  by  incidental  use  of 
Reclamation  projects  or  project  lands.  It 
is  being  promulgated  so  that  the  water 
districts  have  access  to  the  legal 
requirements  that  Reclamation  applies 
in  crediting  revenues  to  the  district. 


DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  November  14, 1994. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  are  to  be  submitted  to 
Donald  R.  Glaser,  Director,  Program 
Analysis  Office,  Bureau  of  Reclamation, 
P.O.  Box  25007,  Denver.  Colorado 
80225-0007. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jaralyn  Beek,  Reclamation  Law, 
Contracts,  and  Repayment  Office, 
Bureau  of  Reclamation,  D-5610,  P.O. 
Box  25007,  Denver,  Colorado.  80225- 
0007,  telephone  (303)  236-1061, 
extension  227. 

SUPPt-EMENTARY  INFORMATION : 
A.  Background 

The  1902  pas.sage  of  the  Reclamation 
Act.  (43  U.S.C.  a91,  et  seq.)  provided  for 
the  creation  of  the  Reclamation  fund  (a 
fund  within  the  U.S.  Treasury)  to  be 
used  to  finance  water  projects  in  the 
arid  vtest.  These  water  projects  were  to 
be  constructed  on  a  reimbursable  basis 
with  the  water  users  repaying  the  funds 
advanced  from  the  Reclamation  fund, 
without  interest. 

The  early  Reclamation  projects  were 
for  irrigation  only,  and  the  irrigators 
were  responsible  for  the  repayment  of 
all  costs  associated  with  these  projects. 
Intending  to  recover  the  costs  of 
coristruction  projects  as  quicklv^as 
possible.  Congress  set  the  time  frame  for 
the  repayment  of  funds  by  the  water 
users  in  this  initial  period  at  10  years. 
This  riesponsibility,  and  the  original 
repayment  time  frame  of  10  years, 
proved  to  be  a-difficuh  and  significant 
burden  on  the  water  users.  In  1914,  this 
term  was  extended  to  20  years  by 
Section  2  of  the  Reclamation  Extension 
Act  of  August  13, 1914  (43  U.S.C.  475). 

Originally,  the  funds  that  made  up  the 
Reclamation  fund  were  from  revenues 
generated  by  the  sale  of  public  lands 
(see  Section  1  of  the  Reclamation  Act  of 
1902.)  It  soon  became  apparent  that  this 
source  of  revenue  was  not  sufficient  to 
cover  the  costs  of  constructing  water 
projects.  This  was  addressed  in  a  variety 
of  statutes,  one  of  which  was  the  Sundry- 
Civil  Expenses  Appropriations  Act  for 
1920  (43  U.S.C.  394).  This  act  forms  the 
basis  for  the  allocation  of  lease  revenues 
by  requiring  that  revenues  generated 
from  the  leasing  of  withdrawn 
Reclamation  lands  would  be  a  credit  to 
the  Reclamation  fund. 

The  1920's  saw  the  agriculture 
industry  experiencing  serious  economic 
difficulties  that  further  affpcted  the 
water  users'  ability  to  meet  their 
contractual  obligations  to  the  United 
States,  Responding  to  these  difficulties. 
Congress  enacted  the  Fact  Finders  Act 


of  1924.  Section  4,  Subsection  I  of  the 
Fact  Finders  Act  created  an  entitlement 
program  that  allowed  the  direct 
crediting  of  certain  revenues  to  the 
water  users.  Providing  the  water  users 
assumed  responsibility  for  the  operation 
and  maintenance  of  the  project,  the 
revenues  from  certain  activities 
conducted  on  Federal  lands  would  be 
u.sed  tow^ard  relieving  the  water  users  of 
their  yearly  payment  on  the 
construction  costs.  The  revenues  were 
restricted  to  those  from  project  power 
plants,  leasing  of  project  lands  for 
grazing  and  farms,  and  the  sale  or  use 
of  townsite  lots.  TTiese  revenues  were  to 
be  applied  as  a  direct  or  front-end 
credit:  (1)  To  the  water  users"  annual 
construction  charges;  (2)  to  their  annual 
project  operation  and  maintenance 
expenses;  and  (3)  as  directed  by  the 
water  users  (43  U.S.C.  501).  Revenues  ■ 
were  required  to  be  credited  to 
construction  costs  until  all  obligations 
to  the  United  States  have  been  repaid. 

Additional  relief  was  provided  when 
the  Congress  approved  The  Omnibus 
Adjustment  Act  of  May  25, 1926,  that 
allowed  the  Secretary  to  extend  the 
crediting  provisions  of  Subsection  I  to 
water  districts  in  identified  projects 
without  requiring  thern  to  assume 
responsibility  for  operation  and 
maintenance  of  the  project.  Section  45 
of  the  Omnibus  Adjustment  Act  also 
allowed  the  Secretary  of  the  Interior  to 
amend  existing  water-rights  contracts,  at 
the  request  of  the  water  district,  to 
extend  the  repayment  period  to  40  vears 
(43  U.S.C.  423d). 

The  Congress  did  not,  in  its 
enactment  of  Subsection  I,  repeal  prior 
revenue  specific  statutes,  nor  did  it 
indicate  that  the  revenue  disposition 
requirements  refiected  in  Subsection  I 
would  extend  to  revenues  deriv-jrd  from 
sources  not  identified.  For  example,  the 
revenue  disposition  requirements  of  the 
Act  for  the  Sale  of  Surplus  Acquired 
Lands  of  February  2. 1911,  provided  for 
the  revenues  from  the  sale  of  such  lands 
to  be  a  "credit  to  the  project"  rather 
than  a  credit  to  the  water  users  (43 
U.S.C.  374). 

Subsection  J  of  the  Fact  Finders  Act 
(43  U.S.C  526)  also  required  the 
revenues  generated  by  the  sale  of 
surplus  water  under  the  Warren  Act  (43 
U.S.C  523)  to  be  deposited  as  a  credit 
to  the  project.  Therefore,  the  disposition 
requirements  of  Subsection  I  were 
restricted  to  the  revenues  generated 
from  the  uses  specified  in  that 
subsection. 

On  May  9. 1938,  Congress,  with  the 
passage  of  the  Hayden-OMahoney 
Amendment  to  the  Interior  Department 
Appropriation  Act  of  1939.  altered 
revenue  crediting  requirements  by 
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providing  that  all  of  the  revenues 
generated  in  connection  with  any 
irrigation  project,  including  the 
incidental  power  features,  would 
thereafter  be  a  credit  to  the  Reclamation 
fund.  This  provision  excepted  those 
cases  in  which  law  or  existing  contract 
provisions  provided  for  a  different  use 
of  these  revenues,  such  as  reflected  in 
the  passage  of  legislation  authorizing 
the  establishment  of  special  accounts, 
specific  revenue  crediting  directions, 
and/or  revolving  funds  that  govern  the 
management  of  revenues  from  specific 
projects.  Additionally,  the  provision 
provided  that  when  construction  costs 
of  the  project  that  were  allocated  to 
power  had  been  repaid  and  the  revenues 
from  the  sale  of  power  were  no  longer 
required  to  meet  contractual  obligations 
to  the  United  States,  the  net  revenues 
from  the  sale  of  power  would  be 
credited  to  the  Treasury  of  the  United 
States  as  miscellaneous  receipts. 

Thus,  the  Hayden-O'Mahoney 
Amendment  protected  existing  contracts 
with  valid  direct  revenue  crediting 
provisions,  but  removed  the  opportunity 
for  future  Subsection  I  application.  The 
sources  of  the  revenues  covered  by  the 
Hayden-O'Mahoney  Amendment  are  all 
inclusive  as  indicated  by  the  language  of 
the  provision  (43  U.S.C.  392al. 

It  should  be  noted  that  during  the 
years  that  the  Fact  Finders  Act 
provisions  were  available,  Reclamation 
projects  started  to  become  multi- 
purpose in  scope.  Due  to  this  evolution 
from  single  purpose  (irrigation)  to  multi- 
purpose (municipal  and  industrial, 
irrigation,  power,  flood  control,  etc.), 
the  focus  of  project  repayment  no  longer 
rested  entirely  with  the  irrigators.  The 
repayment  of  project  construction  was 
now  allocated  among  the  various  water 
users;  municipal  and  industrial  users 
and  power  facilities,  as  well  as  the 
irrigators.  To  further  disperse  the 
repayment  responsibilities.  Congress 
deemed  certain  purposes,  such  as  flood 
control,  to  be  in  the  public's  best 
interest  and  as  such  made  them 
nonreimbursable  by  the  project 
beneficiaries. 

The  passage  of  the  Reclamation 
Project  Act  of  1939  provided  the  next 
major  impact  on  the  repayment  of 
Reclamation  projects.  Specifically, 
Sections  9  (c),  (d)(3)  and  (e)  introduced: 
(1)  The  40- year  repayment  schedule  as 
standard  rather  than  on  the  "as 
requested"  basis  of  the  1926  Act;  and  (2) 
the  concept  of  "ability  to  pay"  (43 
U.S.C.  485). 

The  concept  of  "ability  to  pay" 
allowed  the  revenues  generated  from 
approved  project  purposes,  such  as 
power,  to  be  used  to  help  repay  the 
portion  of  the  construction  cost 


allocated  to  irrigation.  This  plan  is 
implemented  by  assessing  the  financial 
resources  of  the  water  users  and 
assigning  to  them  responsibility  to  repay 
that  portion  of  the  construction  costs 
allocated  to  irrigation  on  the  basis  of 
their  ability  to  pay.  The  remainder  of 
the  construction  cost  allocated  to 
irrigation  was  assigned  to  other  project 
users.  In  this  way  the  legal  requirement 
for  a  full  return  of  the  project  costs 
would  be  met.  For  example,  power 
revenues  in  excess  of  the  amount 
needed  to  repay  the  power  component 
of  project  construction  may  be  used  to 
make  up  the  difference  between  the 
amount  the  irrigators  were  able  to  pay 
and  the  costs  allocated  to  the  irrigation 
purpose. 

By  introducing  "ability  to  pay" 
Congress  provided  assistance  to  the 
irrigators  that  did  not  involve  using 
revenues  derived  from  Federal  lands  as 
a  direct  credit  to  the  water  users.  Thus, 
while  the  direct  crediting  aspects  of 
Subsection  I  of  the  Fact  Finders  Aa  of 
1924  were  removed  by  the  enactment  of 
the  Hayden-O'Mahoney  Amendment  of 
the  Interior  Department  Appropriations 
Act,  Fiscal  Year  1939,  which  directed 
that  all  revenues  would  be  a  credit  to 
the  Reclamation  fund,  Congress  did  not 
abandon  the  needs  of  the  irrigators. 
Indeed,  the  water  users  benefitted  from 
the  introduction  of  the  concept  of 
"ability  to  pay"  in  the  Reclamation 
Project  Act  of  1939. 

There  are  many  statutes  that  authorize 
the  Secretary  of  the  Interior  to  enter  into 
specific  agreements  for  the  incidental 
use  of  Reclamation  projects  and  project 
lands.  These  activities  may  take  place 
on  both  withdrawn  public  domain  lands 
and  on  lands  acquired  for  Reclamation 
projects  either  by  purchase,  exchange, 
or  condemnation.  In  addition,  activities 
may  be  authorized  for  the  use  of  project 
facilities  or  may  address  the  sale  or 
disposal  of  water.  Generally  those 
statutes  detailed  the  specific  manner  in 
which  revenues  generated  by  these 
incidental  uses  were  to  be  distributed. 
The  revenues  are  funds  of  the  United 
States  and,  as  required  by  the  U.  S. 
Constitution,  cannot  be  expended  or 
credited  other  than  as  Congress  directs. 
In  those  instances  where  Congress  has 
not  provided  specific  crediting  criteria. 
Reclamation  has  adopted  the  manner  of 
revenues  crediting  specified  for  other 
activities  from  authorized  use  of 
Reclamation  lands.  Examples  of  the 
types  of  uses  on  Reclamation  projects 
and  project  lands  include: 

(1)  Leasing  of  minerals — ^The  Mineral 
Leasing  Act  of  1920,  ns  amended,  (30 
U.S.C.  181,  et  seq.),  and  the  Mineral 
Leasing  Act  for  Acquired  Lands  of  1947 
(30  U.S.C.  351,  et  seq.).  authorized  the 


Secretary  of  the  Interior  to  engage  in  the 
leasing  and  extraction  of  minerals,  i.e., 
oil,  gas,  oil  shale,  gilsonite,  sodium, 
phosphate,  potassium,  sulphur,  and 
asphalt  either  on  lands  (specifically  the 
mineral  estates)  in  the  public  domain,  or 
on  lands  acquired  for  a  specific  project 
and  administered  by  Reclamation. 
(Jurisdiction  over  leasing  activities  does 
not  rest  with  Reclamation). 

(2)  Mineral  leases  (geothermal 
steam) — The  Geothermal  Steam  Act  of 
1970  (30  U.S.C.  1001,  et  seq.)  authorized 
the  United  States  to  issue  leases  for 
geothermal  steam  on  both  public 
domain  and  on  acquired  Federal  lands. 
(Jurisdiction  over  leasing  activities  does 
not  rest  with  Reclamation). 

(3)  Recreation/concession 
agreements — ^The  Land  and  Water 
Conservation  Act  of  1965  (Pub.  L.  88- 
578);  the  Federal  Water  Project 
Recreation  Act  of  1965  (Pub.  L.  89-72). 
as  amended  by  the  Water  Resources 
Development  Act  of  1974  (Pub.  L.  94- 
251);  and  the  Reclamation  Projects 
Authorization  and  Adjustment  Act  of 
1992  (Title  28,  Pub.  L.  102-575), 
provide  for  the  charging  and  collection 
of  fees  for  public  recreational  uses  of  the 
land  and  water  under  th^  jurisdiction  of 
Reclamation. 

(4)  Sale  of  products  and  rights-of- 
use — Section  10  of  the  Reclamation 
Project  Act  of  1939  (43  U.S.C.  387) 
grants  authority  to  the  Secretary  of  the 
Interior  to  permit  the  removal  of  sand, 
gravel,  and  certain  other  types  of 
mineral  materials  and  building 
materials,  including  the  sale  of  timber, 
and  to  grant  leases,  licenses,  easements, 
and  rights-of-way  on  lands  either 
withdrawn  or  acquired  by  the 
Government.  This  authority  was  valid 
only  so  long  as  the  granting  of  the 
rights-of-use  was  not  incompatible  with 
the  purposes  for  which  the  lands  were 
designated. 

[5]  Rights-of-way  authorized  by 
Mineral  Leasing  Act  of  1920— The 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
181,  et  seq.)  authorized  the  granting  of 
rights-of-way  for  the  transportation  of 
oil,  natural  gas,  synthetic  liquid  or 
gaseous  fuels,  or  any  refined  product 
produced  to  a  common  collection  point, 
a  refiner,  or  to  the  point  of  sale. 

(6)  Sa7e  of  townsites — The  Townsites 
and  Power  Development  Act  of  April 
16, 1906  (43  U.S.C.  561)  authorized  the 
withdrawal  of  lands  from  public  entry 
to  be  used  for  the  purpose  of  townsite 
lots  in  conjunction  with  irrigation 
projects  (up  to  160  acres).  The  lands 
were  then  surveyed,  subdivided  and 
sold  by  Reclamation  for  townsite  lots 
(43  U.S.C.  562). 

(7)  Sale  of  land— The  Bureau  of 
Reclamation  has  authority  to  sell  land 


that  is  under  its  juhsdiction  in  several 
different  statutes: 

(a)  The  Sale  of  Surplus  Acquired 
Lands  Act  of  February  2, 1911  (43 
U.S.C.  374)  authorizes  the  sale  of  lands 
acquired  under  the  provisions  of  the 
Reclamation  Act  that  are  no  longer 
needed  for  the  purpose  for  which  the 
lands  were  acquired. 

(b)  The  Sale  of  Surplus  Improved 
Public  Lands  Act  of  May  20, 1920  (43 
U.S.C.  375)  authorizes  the  sale  of 
withdrawn  public  domain  lands  that 
were  improved  at  the  expense  of  the 
project  for  which  the  lands  were 
withdrawal. 

(c)  The  Disposal  of  Small  Tracts  Act 
of  March  31, 1950  (43  U.S.C.  375b) 
authorizes  the  sale  of  public  domain 
lands  withdrawn  for  the  construction  of 
a  Reclamation  project  that  are  in  tracts 
too  small  to  qualify  as  farm  units. 

B.  Methods  f>f  Disbursement 

Revenues  disposition  statutes 
governing  Reclamation  projects 
generally  cover  four  primary  methods  of 
crediting.  These  methods  are:  (1)  Front- 
end  or  direct  credit;  (2)  credit  to  the 
project  or  tail-end  credit;  (3)  general 
credit  to  the  Reclamation  fund;  and  (4) 
general  credit  to  revolving  funds  or 
special  accounts  authorized  by 
Congress. 

(1)  Revenues  that  are  to  be  credited  as 
a  direct  or  front-end  credit  are  credited 
to  the  reimbursable  construction  costs  of 
the  project  by  satisfying  all  or  part  of  the 
annual  payment  currently  due  from  the 
water  users.  All  revenues  in  excess  of 
the  annual  construction  pavTnent  are  to 
be  applied  against  the  annual  operation 
and  maintenance  expenses  of  the 
district.  This  relieves  the  water  users  of 
their  current  repayment  obligation,  in 
part  or  in  its  entirety,  without 
accelerating  the  repayment  of  the  total 
construction  debt.  Section  4,  Subsection 
I  of  the  Fact  Finders  Act  is  the  only 
general  statute  with  applicability  at 
more  than  one  Reclamation  project  in 
which  front-end  crediting  provisions  are 
found.  These  provisions  were 
conditioned  on  whether  the  district  bad 
assumed  the  operation  and  maintenance 
of  the  project,  or  the  Secretary  of  the 
Interior  had  granted  this  relief  under  the 
authority  of  the  Omnibus  Adjustment 
Act  of  May  25, 1926.  Subsection  I 
allowed  the  revenues  derived  from  the 
sale  of  project  power,  the  sale  or  use  of 
townsite  lots,  and  the  leasing  of  Federal 
lands  for  the  purposes  of  grazing  and 
agriculture  to  be  credited  as  a  direct  or 
front-end  credit 

(2)  Ctadits  to  the  project  or  tail-end 
credits  involve  funds  being  directed  to 
the  Reclamation  fund  and  applied  to  the 
construction  obligation  of  the  project 


associated  with  the  revenues.  This 
method  of  repayment  accelerates  the 
return  of  the  construction  cost  of  the 
project  to  the  Reclamation  fund. 

(3)  General  credit  to  the  Reclamation 
fund  does  not  provide  a  benefit  to  either 
the  project  construction  costs  or  to  the 
districts'  annual  obligations.  When 
revenues  are  a  credit  to  the  Reclamation 
fund,  the  funds  are  not  targeted  to  be 
spent  on  a  specific  function  or  project, 
but  are  only  available  to  be  spent  as 
directed  by  the  laws  that  control  the 
fund. 

(4)  General  credit  to  special  accounts 
or  revolving  funds  are  created  by 
Congressional  authorization  and  relate 
to  specific  projects  or  specialized 
activities.  "These  accounts/revolving 
funds  are  maintained  separate  and  apart 
from  the  Reclamation  fund  and  are 
managed  in  accordance  with  the 
legislation  that  authorized  their 
creation.  Project-specific  special 
accounts  or  revolving  funds  are:  (a)  The 
Recreation  Account  within  the  general 
fund  of  the  Treasury  was  created  by  the 
Omnibus  Adjustment  Act  of  1987.  This 
account  is  a  depository  for  recreation 
user  fees  or  concession  fees;  (b)  The 
Lower  Colorado  River  Basin 
Development  Fund  is  specific  to  the 
Central  Arizona  Project  and  was 
established  under  the  authority  of 
Section  403  of  the  Colorado  River  Basin 
Project  Act  of  September  10,  1968:  (c) 
The  Columbia  Basin  Land  Development 
Account  was  authorized  imder  Section 
6  of  the  Columbia  Basin  Project  Act  of 
March  10, 1943,  and  is  specific  to  the 
Cohunbia  Basin  Project:  (d)  The 
Colorado  River  Dam  Fund  was 
authorized  under  the  authority  of 
Section  2  of  the  Boulder  Canyon  Project 
Act  of  Deceml)er  21,  1928,  and  is 
specific  to  the  Boidder  Canyon  Project; 
and  (e)  The  Upper  Colorado  River  Basin 
Fund  was  established  under  the 
authority  of  Section  5  of  the  Colorado 
River  Storage  Project  Act  of  April  11, 
1956,  and  is  specific  to  the  divisions  of 
the  Colorado  River  Storage  Project. 

C.  Immediate  Action 

The  Office  of  the  Inspector  General 
(IG)  conducted  an  audit  of 
Reclamation's  revenues  crediting 
practices  and  made  recommendations 
for  ensuring  proper  application  of 
revenues  received  from  the  use  of  water 
project  focihties  and  lands.  That  office 
also  recommended,  in  part,  that 
inappropriate  revenues  crediting  be 
discontinued.  Reclamation  is  currently 
in  the  process  of  implementing  the 
recommendations.  A  review  of 
repayment  contracts  and  amendments, 
and  current  Reclamation  practices  as 
they  pertain  to  collection  and  crediting 


or  disposition  of  those  revenues,  has 
been  accomplished.  These  rules  are 
being  published  to  establish  guidance 
for  the  consistent  application  of 
revenues  received. 

Public  Comment  on  Rules 

Reclamation  received  a  total  of  10 
comments  in  response  to  its  notice  of 
intent  to  propose  rulemaking  that  was 
published  in  the  Federal  Register  on 
January  3, 1994.  Four  of  the  responses 
received  were  requests  for  copies  of 
future  rulemaking  actions;  two  were 
requests  for  more  infonnation  about 
revenues  crediting  after  a  district  has 
fulfilled  its  repayment  obligation  to  the 
Government;  four  responses  contained 
comments  specific  to  different  methods 
of  crediting.  All  of  the  comments 
received  have  been  reviewed  and  have 
been  or  will  be  addressed  in  either  this 
proposed  rule  or  in  future  rulemaking 
actions. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  WTitten  suggestions  or  objections 
regarding  the  proposed  rule  to  the 
location  identified  in  the  Addresses 
section  of  this  preamble.  Coinments 
must  be  received  on  or  before  November 
14,  1994. 

Executive  Order  12866 

This  rule  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

National  Environmental  Policy  Act 
Compliance 

The  Department  of  the  Interior  has 
determined  that  this  action  meets  the 
criteria  for  an  action  categorically 
excluded  bvm  the  provisions  of  the 
National  Environmental  Policy  Act  (40 
CFR  1508.4)  under  Departmental 
Manual  part  516  DM  6.  Appendix  9, 
section  9.4.A.1 — "Changes  Ln 
regulations  or  policy  directives  and 
legislative  proposals  where  impacts  are 
limited  to  economic  and/or  social 
efi^ects." 

Small  Entity  Flexibility  Analysis 

This  proposed  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  estabfishes 
procedures  for  the  management  of 
revenues  from  activities  on  Reclamation 
projects  and  project  lands. 
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Authorship, 

This  proposed  rule  was  prepared  by 
the  Reclamation  Law,  Contracts,  and 
Repayment  Office,  Bureau  of 
Reclamation.  Denver,  Colorado. 

Lis!  of  Subjects  in  43  CFR  Part  403 

Administrative  practices  and 
procedures.  Reclamation  revenues 
crediting  and  disposition. 

Dated:  August  25, 1994. 
Elizabeth  Ann  Rieke, 
Assistant  Secretary — Water  and  Science. 

For  the  reasons  set  out  in  the 
preamble,  Title  43,  Subtitle  B,  Chapter" 
I  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  by  adding  part 
403  to  read  as  follows: 

PART  403— MANAGEMENT  OF 
REVENUES  GENERATED  FROM 
BUREAU  OF  RECLAMATION  LANDS 
AND  ACTIVITIES 


Sec. 

403.10 

403.20 

403.30 

403.40 


Objective  . 
Applicability 
DeHnitions 
Decisions  and  appeals 


Subpart  A— Revenues  Crediting  Criteria 

403.no    Direct  or  front-end  credit 

requirements 
403.120    Credit  to  the  project  or  tail-end 

credit  requirements 
403.130    General  credit  to  reclamation  fund 
403.140    Special  accounts  or  revolving 

funds 
403,150    Reserved 

Subpart  B — [Reserved] 

Authoritv:  5  U.S.C.  553:  43  U.S.<:.  373. 
391,  392,  392a,  491,  498.  501. 

§403.10    Objective. 

The  objective  of  this  rule  is  to  ensure 
the  proper  crediting  of  incidental 
revenues  in  accordance  with  the 
applicable  statutes. 

§403.20    Applicability. 

Ca)  This  rule  applies  to  revenues 
generated  from  the  authorized  use  of 
Reclamation  water  projects  and  project 
lands,  except  as  provided  by  Congress 
in  project-specific  legislation. 

(b)  This  rule  supersedes  any  internal 
Reclamation  policy,  guidance,  or 
instruction  that  is  inconsistent  with  this 
rule. 

(c)  If  any  provision  of  this  rule  or  the 
applicability  thereof  to  any  person  or 
circumstances  is  held  invalid,  the 
remainder  of  the  rule  and  the 
application  of  such  provisions  to  that 
person  or  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

§403.30    Definitions. 

As  used  in  this  Part: 


Acquired  lands  refers  to  those  lands 
acquired  by  Reclamation  for 
Reclamation  projects  by  purchase, 
exchange,  or  condemnation. 

Collected  refers  to  those  revenues 
generated  by  activities  on  Reclamation 
projects  or  project  lands  (whether 
withdrawn  public  domain  lands  or 
lands  otherwise  acquired  for  the 
project). 

Concession  refers  to  any  non-Federal 
entity  operating  on  Reclamation  lands 
that  is  remunerated  by  visitors  for  use 
of  facilities,  goods,  and/or  services  that 
it  provides  for  their  recreational 
purposes,  general  enjoyment,  and/or 
needs. 

Concession  fee  refers  to  compensation 
received  by  the  managing  agency  from 
a  concession  as  defined  under 
"concession"  above. 

Credit  to  the  project  or  tail-end  credit 
refers  to  the  disposition  of  revenues  to 
the  Reclamation  fund  as  a  credit  to  the 
project  construction  costs.  This  method 
accelerates  the  return  of  construction 
costs  to  the  Reclamation  fund. 

Direct  or  front-end  credit  refers  to  the 
disposition  of  revenues  that  allows  the 
water  users  or  districts  to  receive  credit 
for  the  revenues  to  help  satisfy  their 
next  capital  obligation  to  the 
Government,  for  annual  project 
operation  and  maintenance  expenses,  or 
as  the  district  directs. 

Easement  refers  to  a  grant  of  an 
interest  to  a  party  in  the  land  of  another 
for  a  specific  use  of  specified  land. 
Easements  usually  consist  of  long-term 
rights-of-way  for  public  roads, 
telecommunication  lines,  transmission 
lines,  and  pipelines. 

General  credit  refers  to  those  revenues 
credited  to  the  Reclamation  fund 
without  benefit  to  the  water  users,  the 
districts,  or  the  project  construction 
costs. 

Grazing  means  a  lease  granted  by  the 
Government  that  entitles  the  lessee  to 
use  project  lands  for  the  purpose  of 
grazing  livestock.  Grazing  lands  refers  to 
lands  currently  under  lease  for  that 
purpose. 

Lease  means  a  contract  by  which  the 
lessor  (Government)  gives  to  another 
(tenant  or  lessee),  the  use  or  possession 
of  land,  facilities,  or  water  for  a  specific 
purpose  for  a  specified  period  of  time, 
in  exchange  for  agreed  upon  payments. 

License  or  permit  refers  to  a  grant  of 
authority  for  a  person  or  entity  to  use  a 
specific  piece  of  land  for  a  specific 
purpose  without  gaining  any  interest  in 
the  land.  A  license  or  permit  may  allow 
use  for:  the  construction  and  placement 
of  small  transmission  lines;  temporary 
access  roads;  trails;  small  pipelines: 
small  power  lines;  removal  of  timber, 
sand  and  gravel,  and  other  building 


material;  miscellaneous  agricultural 
uses;  cabin  sites;  and  like  activities.  A 
permit  or  license  is  used  when 
Reclamation  does  not  intend  to  grant 
control  of  the  surrounding  area,  as  is  the 
case  with  an  easement  or  lease. 

Mineral  materials  includes,  but  is  not 
limited  to,  common  varieties  of  sand, 
stone,  gravel,  pumice,  pumicite,  cinders, 
clay,  and  petrified  wood. 

Project  means  any  Reclamation 
irrigation  or  multi-purpose  project, 
including  incidental  features  thereof, 
authorized  by  Federal  Reclamation  law, 
or  constructed  by  the  United  States 
pursuant  to  such  a  law,  or  in  connection 
with  which  there  is  a  repayment  or 
water  service  contract  executed  by  the 
United  States  pursuant  to  such  law,  or 
any  project  constructed  by  the  Secretary 
of  the  Interior  through  Reclamation. 

Public  domain  lands  refers  to  lands 
that  have  never  left  Federal  ownership. 

Reclamation  fund  means  a  special 
fund  within  the  Treasury,  established  by 
the  Congress  under  the  Reclamation  Act 
of  June  17, 1902,  as  amended  and 
supplemented.  Monies  from  the  fund 
are  available  for  the  investigation, 
construction,  operation,  and 
administration  of  Reclamation  projects. 
Collections  from  water  users  for 
reimbursable  costs  of  these  projects'are 
returned  to  the  fund  unless  Congress 
has  specified  otherwise. 

Hevenues  refers  to  monies  generated 
from  the  use  of  lands.  This  excludes 
administrative  fees,  annual  obligations 
paid  in  accordance  with  repayment 
contracts  and  water  service  contracts, 
monies  generated  from  the  marketing  of 
surplus  power,  and  revenues  from  the 
sale  or  rental  of  surplus  water  or  storage 
and  conveyance  capacity. 

Right-of-use  refers  to  legal  temporary 
uses  of  project  lands  resulting  from 
easements,  permits,  licenses,  leases,  and 
rights-of-way. 

.  Right-of-way  refers  to  a  legal  right  of 
passage  over  another's  land,  such  as  for 
roads  and  transmission  lines. 

Special  use  permit  refers  to  a  permit 
issued  with  or  without  charge  to  s group 
for  activities  such  as  the  rental  of  picnic 
shelters,  off-road  vehicle  access,  river 
running  excursions,  etc^ 

Townsite  refers  to  lands  withdrawn   - 
from  public  entry  to  be  used  for  the 
purpose  of  towmsite  lots  of  up  to  160 
acres  which  were  surveyed,  subdivided, 
and  sold  in  conjunction  with  irrigation 
projects. 

User  fee  refers  to  a  fee  charged  for  the 
use  of  specialized  sites,  facilities  and 
equipment,  or  services  furnished  at 
Federal  expense,  including  but  not 
limited  to,  camping  facilities,  boat 
launching,  and  parking. 


-    Water  user  or  district  refers  to  any 
individual  or  legal  entity  established 
under  State  law  that  has  entered  into  a 
contract  or  is  eligible  to  contract  with 
the  Secretary  of  the  Interior  for  water. 
This  definition  includes  entities  that 
contract  for  construction  or 
improvement  of  water  storage  and/or    • 
delivery  facilities. 

Withdrawn  lands  refers  to  those  lands 
withdrawn  from  public  entry  and  set 
aside  for  a  specific  public  purpose  or 
program,  and  contributed  at  no  cost  to 
the  project  by  the  United  States. 

§  403.40    Decisions  and  appeals. 

(a)  Unless  otherwise  provided  by  the 
Secretary  of  the  Interior,  the  regional 
director  shall  make  any  determination 
required  under  these  rules  and 
regulations. 

(1)  A  party  directly  affected  by  such 
a  determination  may  appeal  in  writing 
to  the  Commissioner  of  Reclamation 
within  60  days  from  the  date  of  a 
regional  director's  determination.  The 
affected  party  shall  have  a  total  of  90 
days  from  the  date  of  a  regional    - 
director's  determination  within  which 
to  submit  a  supporting  brief  or 
memorandum  to  the  Comm'<:s'oner. 
"  (2)  The  date  of  a  regional  director's 
determination  will  be  considered  to  be 
the  date  shown  on  the  letter  or  other 
document  transmitting  the 
determination. 

(3)  The  Commissioner  may  extend  the 
time  for  submitting  a  supporting  brief  or 
memorandum,  provided  the  affected 
party  submits  a  request  in  writing  to  the 
Commissioner  and  the  Commissioner 
determines  the  appellant  has  shown 
good  cause  for  such  an  extension. 

(4)  A  regional  director's  determination 
will  have  full  force  and  effect  during  the 
time  an  appeal  is  pending  before  the 
Commissioner,  except  that  upon 
specific  request  and  showing  of  good 
cause  by  the  appellant  in  a  timely  notice 
of  appeal,  the  Commissioner  may  hold    . 
a  regional  director's  determination  in 
abeyance  until  a  decision  has  been 
rendered. 

(b)  The  affected  party  may  appeal  the 
Commissioner's  decision  to  the 
Secretary  of  the  Interior  by  writing  to 
1he  Director,  Office  of  Hearings  and 
Appeals,  Avithin  30  days  from  the  date 
of  mailing  of  the  Commissioner's 
decision.  The  appeal  provided  in  this 
paragraph  (bj  shall  be  governed  by  43 
CFR  Part  4,  Subpart  G. 

(c)  Final  decisions  on  appeals 
rendered  by  the  Commissioner  prior  to 
the  effective  date  of  this  section  are 
hereby  validated  as  final  agency  action 
and  may  not  be  further  appealed 
administratively. 


Subpart  A— Revenues  Crediting 
Criteria 

§403.110    Direct  or  front-end  credit 
requirements. 

Direct  or  front-end  credit  will  be 
applied  only  to  those  revenues  cited  in 
the  Second  Deficiency  Appropriation 
Act  for  1924  (Fact  Finder's  Act), 
Subsection  I. 

(a)  Contract  provisions  prior  to  1938, 
or  specific  project  legislation.  To  be 
eligible  to  receive  front-end  credit,  a 
water  user  or  district  must  show  that  an 
existing  contract  had  invoked  valid 
Subsection  I  revenue  provisions  prior  to 
1938,  or  legislation  specific  to  the 
project  allowed  for  the  direct  crediting 
of  some  or  all  incidental  revenues. 

(b)  Reclamation  actions  regarding 
direct  (front-end)  crediting  of  revenues. 
Effective  January  1, 1994,  Reclamation 
discontinued  all  unauthorized  direct 
(front-end)  crediting  of  revenues. 
Provisions  in  current  contracts  between 
water  users  or  districts  and  Reclamation 
purporting  to  allow  direct  (front-end) 
crediting  unauthorized  by  law  are 
unenforceable  and  will  not  be  honored. 
Reclamation  will  notify  directly  all 
water  users  or  districts  affected  by  this 
subsection  and  will  provide  information 
concerning  rights  of  appeal. 

§  403.1 20    Credit  to  the  project  or  tail-end 
credit  requirements. 

Credits  to  the  project  or  tail-end 
credits  invoke  funds  being  directed  to 
the  Reclamation  fund  and  applied  to  the 
construction  obligation  of  the  project 
associated  with  the'  revenues. 

(a)  Revenues  that  maybe  credited  to 
the  project  or  as  a  tail-end  credit. 

(1)  Leasing  of  minerals  from  acquired 
lands — mineral  revenues  from  lands 
acquired  for  project  purposes; 

(2)  Mineral  leases  (geothermal  steam) 
on  acquired  lands — revenues  from 
leasing  of  geothermal  steam  on  lands 
acquired  for  project  purposes; 

(3)  Sale  of  timber  on  acquired  lands — 
revenues  from  the  sale  of  timber  from 
lands  acquired  for  project  purposes; 

(4)  Sale  of  sand  and  gravel  on 
acquired  lands — revenues  from  the  sale 
of  sand,  gravel,  and  other  mineral 
materials  from  lands  acquired  for 
project  purposes;  and 

(5)  Rights-of-use  on  acquired  lands — 
revenues  generated  by  temporary  uses, 
authorized  under  Reclamation  law,  of 
lands  acquired  for  project  purposes. 

(6)  Sale  of  land— lands  either 
withdrawn  or  acquired  for  project 
purposes  and  no  longer  required  for  the 
purpose  for  which  the  lands  were 
designated  may,  upon  the  Secretary  of 
the  Interior's  determination,  be  sold  and 
the  revenues  distributed  in  accordance 


with  applicable  statutes.  Specifically, 
revenues  from  the  following  types  of 
sales  will  be  applied  as  a  tail-end  credit 
to  the  project: 

(i)  Sale  of  withdrawn  public  domain 
lands  that  were  improved  at  the  expense 
of  the  project; 

(ii)  Sale  of  unimproved  withdrawn 
public  domain  lands  that  are  in  tracts 
too  small  to  qualify  as  farm  units;  and 

(iii)  Sale  of  acquired  land.s. 

(b)  Reclamation  actions  regarding 
credit  to  the  project  or  tail-end  credit 
requirements.  Provisions  in  current 
contracts  between  water  users  and/or 
districts  and  Reclamation  purporting  to 
allow  credits  to  the  project  or  tail-end 
credits  unauthorized  by  law  are 
unenforceable  and  will  not  be  honored. 
Reclamation  will  notify  directly  all 
water  users  or  districts  affected  by  this 
subsection  and  will  provide  information 
concerning  rights  of  appeal. 

§  403.1 30    General  credit  to  the  reclamation 
fund.    . 

General  credit  to  the  Reclamation 
fund  does  not  provide  a  credit  to  either 
the  project  construction  costs  or  to  the 
districts'  annual  obligations.  The 
following  revenues  will  be  credited  as  a 
general  credit  to  the  Reclamation  fund: 

(a)  Leasing  of  minerals  from  public 
domain  lands — revenues  from  mineral 
leases  issued  under  the  authority  of  the 
Mineral  Leasing  Act  of  1920; 

(b)  Rights-of-way — revenues  from 
rights-of-way  issued  under  the  Mineral 
Leasing  Act  of  1920; 

(c)  Mineral  leases  (geothermal  steam) 
from  public  domain  lands — revenues 
from  leases  for  geothermal  steam  on 
public  domain  lands  pursuant  to  the 
Geothermal  Steam  Act  of  1970; 

(d)  Sale  of  townsites — revenues  from 
the  sale  of  the  townsite  lots  on  lands 
withdrawn  from  public  entrj'; 

(e)  Sale  of  timber  from  withdrawn 
lands — revenues  from  the  sale  of  timber 
on  withdrawn  public  domain  lands,  or 
from  lands  "donated  "  to  a  specific 
project  by  the  United  States; 

(f)  Sale  of  sand  and  gravel  from 
withdrawn  lands — revenues  from  the 
sale  of  sand,  gravel  and  other  mineral 
materials  on  withdrawn  lands;  and 

(g)  Rights-of-use  on  withdrawn 
lands — revenues  from  the  granting  of 
rights-of-use,  authorized  under 
Reclamation  law,  on  withdrawn  lands. 

§  403.1 40    Special  Accounts  or  Revolving 
Funds. 

Revenues  and  fees  are  to  credited  to 
special  accounts  or  revolving  funds  in 
accordance  with  the  table  below. 
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Revenues  and  fees  to 
be  credited 

Account  or  fund 

User  fees  (16  U.S.C. 

Recreation  Account 

4601.6a)  and  con- 

cession of  fran- 

chise fees. 

Revenues  specific  to 

Lower  Colorado  River 

ttie  Central  Anzona 

Basin  Oevetopment 

Project  (except  rec- 

Fund. 

reationaJ  user  fees). 

Revenues  specific  to 

Colorado  River  Dam 

the  Boulder  Can- 

Fund. 

yon  Project 

Revenues  from  divi- 

Upper Colorado  River 

sions  of  tfie  Upper 

Basin  Fund. 

Colorado  River 

Storage  Project. 

Revenues  from  sale. 

Cdumbta  Basin  Land 

exchange,  or  lease 

Development  Ac- 

of Columbia  Basin 

count. 

Project  lands. 

Subpart  B — [Reserved] 
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Bureau  of  Land  Management 

43  CFR  Parts  2800,  281 0  and  2880 
BIN  1004-AC12 
[WO-260-4210-02-24  1A] 

Rights-of-Way,  Rental  Schedule  for 
Communication  Uses:  Extension  of 
Comment  Period 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  A  proposed  rule  amending 
right-of-way  regulations  which  would 
establish  procedures  for  setting  fair 
market  rent  for  communications  uses 
located  on  public  lands  was  published 
in  the  Federal  Register  on  Tuesday,  July 
12,  1994  (59  FR  35596),  with  a  60-day 
comment  period  expiring  September  12. 
1994.  The  comment  p)eriod  is  being 
extended  for  30  days  in  response  to 
public  request. 

DATES:  The  period  for  the  submission  of 
comments  is  hereby  extended  until 
October  12. 1994.  Comments 
postmarked  after  this  date  will  not  be 
considered  as  part  of  the 
decisionmaking  process  on  issuance  of 
the  final  rule. 

ADDRESSES:  Comments  should  be  sent  to 
Director  (140),  Bureau  of  Land 
Management,  Room  5555,  Main  Interior 
Building,  1849  C  Street,  N.VV., 
Washington.  D.C.  20240.  Comments  will 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  Cavanaugh (202) 452-7774. 

Dated:  September  7, 1994. 

Nancy  K.  Hayes, 

Acting  Deputy  Assistant  Secretary  of  the 
Interior. 

|FR  Doc.  94-22515  Filed  9-9-94;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  PART  1307 
RIN  0970-AB04 

Program  Performance  Standards  for 
Head  Start  Programs  Serving  Infants, 
Toddlers,  and  Pregnant  Women 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  Administration  for 
Children  and  Families,  HHS. 

ACTION:  Withdrawal  of  Notice  of 
Proposed  Rulemaking  (NPRM). 

SUMMARY:  This  document  announces  the 
withdrawal  of  an  NPRM  published  on 
June  19, 1990  (55  FR  24899),  on 
Program  Performance  Standards  for 
Head  Start  Programs  Serving  Infants, 
Toddlers  and  Pregnant  Women.  A  new 
NPRM  will  be  published  in  the  near 
future  on  the  same  subject  matter  in 
response  to  recent  reauthorization 
legislation  which  amended  the  Head 
Start  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denice  Glover.  (202)  205-8552. 
SUPPLEMENTARY  INFORMATION:  On  June 
19. 1990,  the  Administration  on 
Children,  Youth  and  Families  published 
an  NPRM  (55  FR  24899)  requesting 
comments  from  the  public  on  proposed 
requirements  governing  the  operation  of 
Head  Start  programs  serving  infants, 
toddlers  and  pregnant  women.  That 
action  was  taken  to  provide  standards  so 
that  Head  Start  programs  which  serve 
the  target  population  could  ensure  the 
provision  of  quality  service.  We  are 
hereby  withdrawing  that  NPRM. 

Recent  Head  Start  reauthorization 
legislation,  included  in  Public  Law  103- 
252,  the  Human  Services  Amendments 
of  1994  (enacted,  May  18, 1994)  amends 
the  Head  Start  Act  to  require,  among 
other  things,  promulgation  of  new 
standards  for  services  to  infants  and 
toddlers  and  their  families  under  the 
Head  Start  program.  Specifically,  the 
Human  Services  Amendments  of  1994 
add  to  the  Head  Start  Act  a  new  section 
645A  on  "Programs  for  Families  with 
Infants  and  Toddlers",  which  includes  a 


requirement  for  the  development  and 
publication  of  standards  on  the  new 
section  by  December  30,  1994.  In  order 
to  comply  with  this  provision  in  the 
Act,  we  must  develop  new  proposed 
requirements  on  which  the  public  must 
have  an  opportunity  to  comment. 
Therefore,  it  is  necessary  to  withdraw 
the  previous  NPRM. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.600,  Project  Head  Start) 

Dated:  August  4, 1994. 
Mary  )o  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  August  3, 1994. 
Donna  E.  Shalala, 
Secretary. 
IFR  Doc.  94-22252  Filed  9-9-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CO  Docket  No.  93-22;  FCC  94-200^ 

Interstate  Information  Services 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  adopted  this 
Further  Notice  of  Proposed  Rule  Making 
to  address  abusive  practices  involving 
interstate  information  services  offered 
through  800  numbers  and  pursuant  to  a 
presubscription  or  comparable 
arrangement.  This  action  was  taken  to 
amend  the  Commission's  existing  rules 
to  give  telephone  subscribers  greater 
protection  from  apparently  fraudulent 
and  deceptive  practices. 
DATES:  Comments  must  be  submitted  on 
or  before  October  10,  1994.  Reply 
comments  must  be  submitted  on  or. 
before  October  31, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Romano,  Enforcement  Division, 
"Common  Carrier  Bureau,  (202)  418- 
0960. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making  in  CC 
Docket  No.  93-22  [FCC  94-200), 
adopted  August  2, 1994  and  released 
August  31, 1994.  The  full  text  of  the 
Further  Notice  of  Proposed  Rule  Making 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  239, 1919 
M  Street,  N.W.,  Washington,  D.C.  The 
full  test  of  this  Further  Notice  of 
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Proposed  Rule  Making  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services,  2100  M  Street, 
N.W.,  Suite  140,  Washington,  D.C. 
20037.  (202)  857-3800.  For  a  document 
relating  to  this  Further  Notice  of 
Proposed  Rule  Making,  see  final  rules 
governing  interstate  pay-per-call 
services  that  are  published  elsewhere  in 
this  issue. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  On  August  2. 1994.  the  Commission 
adopted  a  Further  Notice  of  Proposed 
Rule  Making  (FNPRM)  in  CC  Docket  No. 
93-22  (released  August  31. 1994;  FCC 
94-200)  proposing  changes  to  rules 
governing  the  provision  of  information 
services  through  800  numbers  and 
pursuant  to  a  presubscription  or 
comparable  arrangement.  The  proposed 
amendments  are  intended  to  protect 
consumers  from  apparently  fraudulent 
and  deceptive  practices  associated  with 
the  provision  of  these  services. 

2.  The  Commission's  rules  governing 
interstate  pay-per-call  and  information 
services  were  adopted  in  1993  to 
implement  the  Telephone  Disclosure 
and  Dispute  Resolution  Act  of  1992,  47 
CFR  228  (TDDRA).  The  TDDRA  requires 
that  most  interstate  information  services 
must  be  offered  exclusivefy  through 
telephone  numbers  beginning  with  the 
900  service  access  code  and  generally 
prohibits  the  use  of  800  numbers  to 
provide  information  services.  However, 
under  the  statute,  800  numbers  may  be 
used  to  provide  information  services 
pursuant  to  a  presubscription  or 
comparable  arrangement.  In  an  effect  to 
control  potential  abuses  of  the 
presubscription  provisions,  the 
Commission  explicitly  defined 
presubscription  as  a  contractual 
agreement  between  an  information 
provider  (IP)  and  a  fully  informed  caller 
who  agrees  to  purchase  information 
services  under  the  terms  and  conditions 
offered  by  the  IP.  Nonetheless, 
complaints  before  the  Commission 
indicate  that  IPs  are  apparently  charging 
telephone  subscribers  for  calls  placed  to 
800  numbers  without  ascertaining  that 
the  subscriber  who  is  charged  is,  in  fact, 
the  caller  who  agreed  to  purchase  the 
service.  IPs  apparently  read  the 
Automatic  Number  Identification  (ANI) 
of  the  originating  telephone  line  to 
charge  the  call  to  the  subscriber  to  that 
line  without  regard  to  whether  the 
subscriber  has  placed  the  call.  The 
Commission  expressed  particular 
concern  that  such  practices  threaten  the 
public  perception  of  800  numbers  as 
being  toll-free,  a  perception  and  reality 


that  Congress  clearly  sought  to  maintain 
through  the  TDDRA. 

3.  The  Commission  thus  proposed  to 
adopt  more  stringent  requirements 
governing  the  establishment  of 
presubscription  arrangements  and  the 
use  of  800  numbers  to  provide 
infonnation  services.  Specifically, 
§64.1504  would  be  amended  to  state 
explicitly  that  the  rule  protects  not  only 
callers  to  800  numbers,  but  also 
subscribers  whose  telephone  lines  may 
be  used  to  place  calls  to  800  number 
information  services.  In  addition, 

§  64.1504(b)  would  prohibit  the  use  of 
800  numbers  to  connect  callers  to  any 
information  service  that  is  not  provided 
under  a  presubscription  or  comparable 
arrangement. 

4.  The  Commission  also  proposed  to 
modify  the  definition  of  a 
presubscription  or  comparable 
arrangement  contained  in  §64. 1501(b) 
to  require  that  such  arrangements  be 
established  only  with  a  legally 
competent  individual  and  executed  in 
wTiting,  unless  charges  are  authorized  to 
a  credit  or  charge  card  generally 
accepted  for  the  purchase  of  consumer 
goods,  entertainment,  travel,  and 
lodging.  Section  64.1510(b)  would  be 
amended  to  prohibit  common  carriers 
from  billing  subscribers  for 
presubscribed  information  services 
without  evidence  of  the  written 
agreement.  The  amendment  would  also 
require  common  carriers  to  address  bills 
assessing  presubscribed  information 
services  charges  only  to  the  individual 
who  entered  into  the  presubscription 
agreement.  Finally,  carriers  performing 
billing  services  for  IPs  would  be 
required,  without  exception,  to  separate 
charges  for  presubscribed  information 
services  from  charges  for 
telecommunications  services  and  to 
display  for  each  information  service 
charge:  (1)  The  type  of  ser\'ice  and  the 
service  provider's  name  and  business 
telephone  number;  (2)  the  telephone 
number  actually  calleid;  (3)  the  amount 
of  the  charge;  (4)  the  date  and  time  of 
the  call;  and  (5)  for  calls  billed  on  a 
time-sensitive  basis,  the  duration  of  the 
call. 

5.  The  Commission  recognized  that 
these  proposals  would  impose  new 
burdens  on  both  common  carriers  and 
IPs  that -have  not  engaged  in  the  abuses 
described  above  but,  nonetheless, 
concluded  that  these  burdens  are 
outweighed  by  the  need  to  protect 
subscribers  from  bills  for  services  that 
neither  sought  nor  received.  The 
Commission  encouraged  parties 
opposing  the  proposals  to  identify  and 
quantify,  with  specificity,  any  expected 
burdens  and  to  descrit)e  alternative 
means  of  protecting  consumers.  Finally, 


the  Commission  urged  interested  parties 
to  discuss  whether  the  proposed  rules 
adequately  protect  consumers  or 
whether  other  measures  are  necessary  to 
guard  against  deception  and  evasion  by 
IPs,  particularly  when  an  IP  and 
common  carrier  are  commonly  owned 
or  have  close  business  ties. 

6.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  603,  the 
Commission  determined  that  the 
proposals  contained  in  the  FNPRM  may 
have  some  impact  on  small  entities  due 
to  the  proposed  requirement  the 
presubscription  be  executed  in  writing. 
Public  comment  is  requested  on  the 
initial  regulatory  fiexibility  analysis  set 
out  in  the  full  FNPRM.  A  copy  of  the 
analysis  is  being  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603(a). 

7.  This  notice  and  comment 
rulemaking  proceeding  is  non-restricted. 
Section  1.1206(a)  of  the  Commission's 
rules,  47  CFR  1.1206(a),  contains 
provisions  .governing  permissible  e.v 
parte  contacts. 

Ordering  Clauses 

8.  It  Is  Further  Ordered,  pursuant  to 
Sections  1.  4(i).  4(j).  201-205,  228.  and 
405  of  the  Communications  Act  of  1934, 
as  amended.  47  U.S.C.  151, 154(i), 
154(j),  201-205.  228  and  405.  that  a 
Further  Notice  of  Proposed  Rule  Making 
Is  Issued,  proposing  amendment  of  47 
CFR  Part  64  as  set  forth  below. 

9.  It  Is  Further  Ordered,  that  pursuant 
to  §§1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415, 
1.419,  that  all  interested  parties  may  file 
comments  on  the  rnatters  discussed  in 
this  Further  Notice  of  Proposed  Rule 
Making  and  on  the  proposed  rules 
contained  below  by  October  10.  1994. 
Reply  comments  are  due  October  31, 
1994.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding.  To  file  formally  in  this 
proceeding,  participants  must  file  an 
original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
wish  each  Commissioner  to  have  a 
personal  copy  of  their  comments,  an 
original  and  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary-, 
Federal  Communications  Commission, 
Washington.  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Commission.  1919  M 
Street.  N.W..  Washington.  D.C.  20554. 
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List  of  Subiects  in  47  CFR  Part  64 

Communications  common  carriej. 
Computer  technology,  Telephone. 

Federal  Communications  Commission. 
William  F.  Caion, 
Acting  Secretary. 

Proposed  Rules 

Part  64  of  Title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  Fart  64 
continues  to  read  as  follows: 

Authority:  Sec.  4.  48  Stat.  1066.  as 
amended:  47  U.S.C  154,  unless  otherwi.se 
noted.  Interpret  or  apply  sections  201,  218. 
226,  228.  48  Stat  1070,  as  amended,  1077;  47 
U.S.C.  201,  218,  226,  228,  unless  otherwise 
noted. 

2.  In  §  64.1501.  the  introductory  text 
of  paragraph  (b)  and  paragraph  (b)(5)  are 
revised  to  read  as  follows: 

§64.1501    Definitions. 

***** 

(b)  Presubscription  or  comparable 
arrangement  means  a  contractual 
agreement,  executed  in  writing  with  a 
legally  competent  individual,  in  which: 

***** 

(5)  Provided,  however,  that  disclosure 
of  a  credit  or  charge  card  number,  along 
with  authorization  to  bill  that  number, 
made  during  the  course  of  a  call  to  an 
information  service  shall  constitute  a 
presubscription  or  comparable 
arrangement  if  the  credit  or  charge  card 
is  both: 

(i)  Generally  available  for  the 
purchase  of  consumer  goods, 
entertainment,  travel,  and  lodging,  and 

(ii)  Subject  to  the  dispute  resolution 
procedures  of  the  Truth  in  Lending  Act 
and  Fair  Credit  Billing  Act,  as  amended. 
15  U.S.C.  section  1601  et  seq. 

3.  In  §64.1504,  Paragraphs  (b),  (c), 
and  (d)  are  revised  to  read  as  follows: 

§64.1 504    Restrictions  on  the  use  of  800 
numt}ers. 

***** 

(b)  The  calling  party  being  connected 
to  a  pay-per-call  service  or  any  other 
information  service  that  is  not  provided 
in  accordance  with  paragraph  (c)  of  this 
section; 

(c)  The  calling  party  or  the  subscriber 
to  the  originating  line  being  charged  for 
information  conveyed  during  the  call 
except  pursuant  to  a  presubscription  or 
comparable  arrangement  between  the 
information  provider  and  the  party 
charged; 

(d)  The  calling  party  or  the  subscriber 
to  tbe  originating  line  being  called  back 


collect  for  the  provision  of  audio  or  data 
information  services,  simultaneous 
voice  conversation  services,  or  products. 

4.  In  §  64.1510,  paragraph  (b)  is 
revised  and  new  paragraph  (c)  is  added 
to  read  as  follows: 

§64.1510    Billing  and  collection  of  pay-per- 
call  and  similar  service  charges. 

(b)  Any  common  carrier  offering 
billing  and  collection  services  to  an 
entity  providing  interstate  information 
services  pursuant  to  a  presubscription 
or  comparable  arrangement  shall 

(1)  Bill  for  such  services  only  after 
obtaining  evidence  that  a 
presubscription  or  comparable 
arrangement  has  been  established  in 
accordance  with  §  64.1501(b)  with  the 
person  being  billed,  and  address  the  bill 
to  that  person; 

(2)  In  any  billing  that  includes  charges 
for  any  interstate  information  services 
provided  pursuant  to  a  presubscription 
or  comparable  arrangement: 

(i)  Include  a  statement  indicating  that: 

(A)  Such  charges  are  for  non- 
communications services; 

(B)  Neither  local  nor  long  distance 
services  can  be  disconnected  for 
nonpayment  although  an  information 
provider  may  employ  private  entities  to 
seek  to  collect  such  charges;  and 

(C)  Access  to  information  services 
may  be  involuntarily  blocked  for  failure 
to  pay  legitimate  charges; 

(ii)  Display  any  charges  for 
information  services  obtained  pursuant 
to  a  presubscription  or  comparable 
arrangement  in  a  part  of  the  bill  that  is 
identified  as  not  being  related  to  local 
and  long  distance  telephone  charges; 
and 

(iii)  Specify,  for  each  presubscribed 
information  service  charge  made,  the 
type  of  service;  the  name  and  business 
telephone  number  of  the  service 
provider;  the  amount  of  the  charge;  the 
telephone  number  actually  dialed;  and 
the  date,  time,  and,  for  calls  billed  on  a 
time-sensitive  basis,  the  duration  of  the 
call. 

(c)  Any  common  carrier  offering 
billing  and  collection  services  for 
interstate  information  services  provided 
on  a  collect  basis  shall,  to  the  extent 
possible,  display  billing  information  in 
the  manner  described  in  paragraph 
(b)(2)  of  this  section. 

[FR  Doc.  94-22566  Filed  9-^94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atfnospheric 
Administration 

50  CFR  Part  227 

P.O.  0816940] 

Listing  Endangered  and  Threatened 
Species  and  Designating  Critical 
Habitat:  Initiation  of  Status  Reviews  for 
Pinl(  Salmon,  Chum  Salmon,  Sockeye 
Salmon,  Chinook  Salmon,  and  Sea- 
Run  Cutthroat  Trout  Populations  in 
Washington,  Oregon,  Idaho,  and 
California 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  finding;  initiation  of 

status  reviews;  request  for  comments. 

SUMMARY:  NMFS  has  received  three 
petitions  to  list  several  populations  of 
salmon  comprising  four  biological 
species  of  Pacific  salmon 
(Oncorhynchus  spp.)  from  Puget  Sound 
and  the  Olympic  Peninsula,  WA,  and  to 
designate  critical  habitat  under  the 
Endangered  Species  Act  of  1973  (ESA). 
In  accordance  with  section  4  of  the  ESA, 
NMFS  finds  that  the  petitions  present 
substantial  scientific  information 
indicating  that  listings  may  be 
warranted.  Therefore,  NMFS  is 
initiating  a  status  review  on  these  stocks 
to  determine  if  listing  is  warranted. 
Moreover,  NMFS  is  initiating 
comprehensive  status  reviews  for 
populations  of  Pacific  salmon  and 
anadromous  trout  not  presently 
undergoing  status  revfews  in 
Washington,  Oregon,  Idaho,  and 
California.  Comprehensive,  coastwide 
status  reviews  are  already  underway  for 
coho  salmon  (O.  kisutch)  and  steelhead 
(0.  mykiss).  Species  for  which 
comprehensive,  coastwide  status 
reviews  will  be  initiated  are:  Pink 
salmon  (O.  gorbuscha),  chum  salmon 
[O.  keta),  sockeye  salmon  (O.  nerka), 
Chinook  salmon  (O.  tshawytscha).  and 
sea-run  cutthroat  trout  (O.  clarki  clarki). 
To  ensure  that  these  status  reviews  are 
complete,  NMFS  is  soliciting 
information  and  data  regarding  the 
petitioned  stocks  as  well  as  the  five 
species  in  Washington,  Oregon,  Idaho, 
and  California. 

DATES:  Comments  and  information  mu.st 
be  received  by  November  14, 1994. 
ADDRESSES:  Copies  of  the  petitions  are 
available  from,  and  comments  should  be 
submitted  to,  Environmental  and 
Technical  Services  Division,  NMFS,  911 
NE  11th  Avenue,  Room  620,  Portland, 
OR  97232. 


FOR  FURTHER  INFOfllHATKJN  CONTACT: 
-Garth  Griffin,  NMFS,  Northwest  Region, 
(503)  230-5430;  Jim  Lecky.  NMFS. 
Southwest  Region,  (310)  980-4015;  or 
Marta  Nammack.  NMFS.  Office  of 
Protected  Resources,  (301)  713-2322. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4  of  the  ESA  allows  interested 
persons  to  petition  the  Secretary  of  the 
Interior  or  the  Secretary  of  Commerce 
(Secretary)  to  add  a  species  to  or  remove 
a  species  from  the  List  of  Endangered 
and  Threatened  Wildlife  and  to 
designate  critical  habitat.  Section 
4(b)(3)(A)  of  the  ESA  requires  that  to  the 
maximum  extent  practicable,  within  90 
days  after  receiving  such  a  petition,  the 
Secretary  makes  a  finding  whether  the 
petition  presents  substantial  scientific 
or  commercial  information  indicating 
that  the  petitioned  action  may  be 
warranted. 

Petitions  Received 

On  March  14, 1994,  the  Secretary 
received  a  petition  from  the  Professional 
Resource  Organization — Sahnon  (PRO- 
Salmon  petition)  to  list  nine 
populations  of  salmon  comprising  four 
biological  species  from  Puget  Sound  and 
the  Olympic  Peninsula,  WA,  and  to 
designate  critical  habitat  under  the  ESA. 
The  nine  populations  are  identified  as 
indigenous,  naturally  spawning 
populations  of  (1)  Hood  Canal  summer 
chum  salmon,  (2)  Elwha  River  pink 
salmon,  (3)  Lower  Dungeness  River  pink 
salmon,  (4)  North  Fork  Nooksack  River 
spring  Chinook  salmon,  (5)  South  Fork 
Nooksack  River  spring  chinook  sahnon, 
(6)  Dungeness  River  spring  Chinook  ' 
salmon,  (7)  Baker  River  sockeye  salmon. 
(8)  Discovery  Bay  chum  salmon,  and  (9) 
White  River  spring  chinook  salmon. 
Subsequently,  the  Secretary  received 
two  additional  petitions  to  list 
populations  of  chum  salmon  in  Mud 
Bay/Eld  Inlet  and  in  Hood  Canal,  WA, 
from  the  Save  Allison  Springs  Citizens' 
Committee  (April  4. 1994)  and  Trout 
Unlimited  (May  23, 1994),  respectively. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  makes  a  finding  that 
the  petition  presents  substantia) 
scientific  information  indicating  that  the 
petiticMied  action  may  be  warranted 
based  on  the  criteria  specified  in  50  CFR 
424.14(b)(2),  and  based  on  evidence 
presented  in  the  petition  that  the 
petitioned  populations  may  qualify  as 
"species"  under  the  ESA  in  accordance 
with  NMFS'  "foiicy  on  Applying  the 
Definition  of  Species  under  the 
Endangered  Species  Act  to  Pacific 
Salmon"  (56  FR  58612,  November  20, 
1991).  Under  section  4(b)(3)(A)  of  the 


ESA,  this  finding  requires  that  a  review 
of  the  status  of  the  petitioned  stocks  be 
conducted  to  determine  if  the  action  is 
warranted. 

Systematic  Approach  for 
Comprehensive  Status  Reviews 

During  the  past  15  months,  NMFS  has 
received  nine  petitions  requesting  ESA 
protection  for  various  population 
segments  of  all  seven  species  of 
Oncorhynchus  found  in  North  America, 
NMFS  has  determined  that  all  of  these 
petitions,  including  those  for  the  10 
Puget  Sound  populations  covered  by 
this  document,  present  substantial 
scientific  information  indicating  that 
listings  may  be  warranted.  However, 
there  are  also  indications  that  declines 
in  abundance  (and  local  extinctions)  of 
Pacific  salmon  and  anadromous  trout 
have  occurred  over  broad  geographic 
areas  (e.g.,  Nehlsen  et  al.  1991). 
Furthermore,  experience  gained  from 
Pacific  salmon  status  reviews  conducted 
by  NMFS  during  the  past  3  years  has 
made  it  clear  that  determining  the 
geographic  boundaries  and  biological 
status  of  distinct  population  segments 
generally  requires  assessing  populations 
and  habitats  occurring  outside  the  range 
covered  by  specific  petitions.  For  this 
reason,  NMFS  has  initiated 
comprehensive,  coastwide  status 
reviews  for  two  species — steelhead  (58 
FR  29390,  May  20, 1993;  59  FR  27527, 
May  27, 1994)  and  coh&salmon  (58  FR 
57770,  October  27, 1993)  in  order  to 
more  accurately  and  efficiently 
"determine  the  geographic  boundaries 
and  status  of  distinct  population 
segments. 

NMFS  believes  it  is  now  prudent  to 
initiate  comprehensive  status  reviews 
for  the  remaining  species  of  Pacific 
salmon  and  anadromous  trout  in 
Washington,  Oregon,  Idaho,  and 
California.  These  comprehensive 
reviews  will  allow  NMFS  to  conduct  a 
more  thorough  assessment  of  the 
ecological  and  genetic  diversity  of  west 
coast  salmon  populations,  and  to 
identify  the  geographic  extent  and 
biological  status  of  populations 
representing  substantial  components  of 
the  overall  diversity  of  the  biological 
species.  This  systematic  evaluation  will 
allow  NMFS  to  accomplish  the  major 
goal  of  the  ESA— to  conserve  the 
diversity  of  these  species  and  the 
ecosystems  they  inhabit. 

Proposed  Timeline  To  Complete 
Comprehensive  Status  Reviews 

NMFS  proposes  to  complete 
comprehensive  species  status  reviews 
and  publish  its  determination  whether 
or  not  to  list  the  species  according  to  the 
following  schedule: 


Species 

Proposed  com- 
pliebon  date 

Coho  Salmon  

October  ?0 

Steelhead 

Pink  Salmon 

Chum  Salmon  

Sockeye  Salmon 

Chinooit  Salmon 

1994. 
February  16. 

1995. 
June  1,1995. 
Ju»y  15,  1995. 
September  1, 

1995. 
December  15, 

1995. 
April  1,1996. 

Sea-run  Cutthroat  Trout 

JMI 


In  order  for  NMFS  to  concentrate 
efforts  towards  completion  of 
comprehensive  status  reviews  by  the 
above  dates,  1-year  findings  for  the 
individual  peti'toned  stocks,  due  in 
March,  April,  and  May,  1995,  may  be 
delayed.  However,  NMFS  will  complete 
status  reviews  for  the  species  identified 
in  the  above  petitions  as  soon  as 
possible  and  will  thereafter  promptly 
propose  listings  for  any  species  that  are 
found  to  warrant  protection  under  the 
ESA.  While  findings  on  petitioned  Puget 
Sound  stocks  could  be  delayed,  NMFS 
believes  that  the  comprehensive 
approach  will  provide  a  more  thorough 
and  accurate  assessment  of  the  status 
and  risks  to  anadromous  salmonids 
throughout  their  ranges  in  California, 
Washington,  Oregon,  and  Idaho. 

NMFS  has  elected  to  complete  the 
status  review  for  sea-run  cutthroat  trout 
last  because  existing  scientific 
information  regarding  this  species'  life 
history  and  population  status  is 
e.xtremely  scarce.  NMFS  anticipates  that 
valuable  information  for  assessing  the 
health  of  this  species  will  be 
forthcoming  from  studies  being 
conducted  by  the  United  States  Forest 
Ser\'ice  and  Oregon  State  University. 
However,  due  to  the  broad  geographic 
scope  of  these  studies  (Alaska  to 
northern  California),  it  will  probably  be 
at  least  1  year  before  information  is 
compiled  and  evaluated  in  a  manner 
that  will  facilitate  NMFS*  ESA 
determinations. 

Listing  Factors  and  Basis  for 
Determination 

Under  section  4(a)(1)  of  the  ESA,  a 
species  can  be  determined  to  be 
endangered  or  threatened  for  any  of  the 
following  reasons:  (1)  Present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy-  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  Listing  determinations  are 
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made  solely  on  the  best  scientific  and 
commercial  data  available. 

Biological  Information  Solicited 

To  ensure  that  the  review  is  complete 
and  is  based  on  the  best  available 
scientific  and  commercial  data,  NMFS  is 
soliciting  information  and  comments 
concerning  (1)  whether  or  not  any  stock 
qualifies  as  a  "species"  under  the  ESA 
in  accordance  with  NMFS'  policy  (56 
PR  58612,  November  20, 1991).  and  (2) 
whether  or  not  any  stock  is  endangered 
or  threatened  based  on  the  above  listing 
criteria.  Specifically,  NMFS  is  soliciting 
information  on  the  petitioned  stocks.  In 
general,  NMFS  is  soliciting  information 
on  pink,  chum,  sockeye,  and  chinook 
salmon  and  sea-run  cutthroat  trout  in 
the  following  areas:  Physical  and 
biological  features  of  freshwater  habitat; 
life  history  patterns  of  juvenile  and 
adult  fish,  including  age  structure  and 
migration  patterns;  meristic, 
morphometric,  dnd  genetic  studies; 
disease  epizootiology;  population 
abundance  and  trends  in  abundance 
over  time;  influence  of  historical  and 
present  hatchery  fish  releases  on 
naturally  spawning  stocks;  and 
separation  of  hatchery  and  natural 
salmon/trout  escapement. 

To  facilitate  the  compilation  of 
existing  information,  NMFS  will  expand 
its  Pacific  Salmon  Biological  Technical 
Committees'  (PSBTC)  meetings  in 
Washington,  Oregon,  Idaho,  and 
California  to  include  discussions  of  all 
species  of  Pacific  salmon  and 
anadromous  trout.  The  PSBTCs  will 
provide  NMFS  with  access  to  experts 
having  a  working  knowledge  of 
salmonid  populations  and  will  ensure 
that  an  accurate  and  complete 
administrative  record  is  developed  for 
each  species.  All  meetings  will  be  open 
to  the  public;  interested  parties  should 
contact  NMFS  (see  ADDRESSES)  for 
information  regarding  locations  and 
times  of  upcoming  PSBTC  meetings. 

As  noted  above,  the  determination  to 
list  a  species  is  based  solely  on  the  basis 
of  the  best  available  scientific  and 
commercial  information  regarding  a 
species'  status  without  reference  to 
possible  economic  or  other  impacts  of 
such  a  determination  (50  CFR 
424.11(b)).  Due  to  the  broad  scope  of  the 
species  status  reviews  identified  in  this 
action.  NMFS  will  attempt  to  consider 
information  submitted  after  the 
comment  period  (see  DATES).  However, 
information  must  be  received  no  later 
than  60  days  before  the  proposed 
scheduled  completion  date  (except  for 
coho  salmon)  given  in  this  document  to 
allow  NMFS  sufficient  time  to  review 
the  material. 


Critical  Habitat 

NMFS  is  also  requesting  information 
on  areas  that  may  qualify  as  critical 
habitat  for  all  stocks  of  pink,  chum, 
sockeye,  and  chinook  salmon  and  sea- 
run  cutthroat  trout  in  Washington, 
Oregon,  Idaho,  and  California.  Areas 
that  include  the  physical  and  biological 
features  essential  to  the  recovery  of  the 
species  should  be  identified.  Areas 
outside  the  present  distribution  should 
also  be  identified  if  such  areas  are 
essential  to  the  recovery  of  the  species. 
Essential  features  should  include,  but 
are  not  limited  to:  (1)  Space  for 
individual  and  population  growth,  and 
for  normal  behavior,  (2)  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  rearing  of  offspring;  and 
generally,  (5)  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  is  requesting 
information  describing  (1)  the  activities 
that  affect  the  area  or  could  be  affected 
by  the  designation,  and  (2)  the  economic 
costs  and  benefits  of  additional 
requirements  of  management  measures 
likely  to  result  from  the  designation. 

The  economic  cost  to  be  considered  in 
the  critical  habitat  designations  under 
the  ESA  is  the  probable  economic 
impact  of  the  [critical  habitat] 
designation  upon  proposed  or  ongoing 
activities  (50  CFR  424.19).  NMFS  must 
consider  the  incremental  costs 
specifically  resulting  from  a  critical 
habitat  designation  that  are  above  the 
economic  effects  attributable  to  listing 
the  species.  Economic  effects 
attributable  to  listing  include  actions 
resulting  from  section  7  consultations 
under  the  ESA  to  avoid  jeopardy  to  the 
species  and  from  the  taking  prohibitions 
under  section  9  of  the  ESA.  Comments 
concerning  economic  impacts  should 
distinguish  the  costs  of  listing  from  the 
incremental  costs  that  can  be  directly 
attributed  to  the  designation  of  specific 
areas  as  critical  habitat. 

Data,  information,  and  comments 
should  include:  (1)  Supporting 
documentation  such  as  maps, 
bibliographic  references,  or  reprints  of 
pertinent  publications;  and  (2)  the 
commentor's  name,  address,  and 
association,  institution,  or  business. 
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ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  7  to  the 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 
(FMP).  This  rule  would  increase  the 
domestic  quota  for  royal  red  shrimp 
harvested  from  the  exclusive  economic 
zone  (EEZ)  of  the  Gulf  of  Mexico  and 
would  eliminate  the  total  allowable 
level  of  foreign  fishing  (TALFF)  for 
royal  red  shrimp  from  that  area.  In 
addition,  NMFS  proposes  changes  to  the 
existing  regulations  implementing  the 
FMP  that  would  clarify  and  conform 
them  to  current  standards  and  enhance 
enforcement. 

DATES:  Written  comments  must  be 
received  by  October  24, 1994. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  Michael  E.  Justen, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive,  St.  Petersburg, 
FL  33702. 

Requests  for  copies  of  Amendment  7, 
which  includes  a  regulatory  impact 
review  and  an  environmental 
assessment,  should  be  sent  to  the  Gulf 
of  Mexico  Fishery  Management  Council. 
Lincoln  Center,  Suite  331,  5401  West 
Kennedy  Boulevard,  Tampa,  FL  33609- 
2486.  FAX  813-225-7015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council) 
and  is  implemented  by  regulations  at  50 
CFR  parts  611  and  658  under  the 
authority  ofthe  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

Currently,  the  FMP  specifies  a 
maximum  sustainable  yield  (MSY)  and 
optimum  yield  (OY)  for  royal  red 
shrimp  of  392,000  lb  (177.8  mt)  and 
estimates  the  domestic  annual  harvest 


(DAH)  at  246,036  lb  (111.6  mt).  All 
weights  are  tail  weights.  As  specified  in 
section  201(d)  of  the  Magnuson  Act,  the 
difference  between  OY  and  DAH, 
145,964  lb  (66.2  mt),  must  be  set  aside 
as  TALFF.  As  a  result,  the  domestic 
quota  for  royal  red  shrimp  is  246,036  lb 
(111.6  mt)  and  the  domestic  fishery 
must  be  closed  when  it  reaches  that 
level. 

Amendment  7  would  increase  the 
domestic  quota  of  royal  red  shrimp  from 
the  Gulf  of  Mexico  EEZ  to  431 ,200  lb 
(195.6  mt),  which  is  110  percent  of  the 
current  MSY.  The  Council  considers 
this  level  of  harvest  to  be  conservative 
based  on  the  present  estimate  of  MSY. 
Amendment  7  explains  that  the  data  for 
determining  MSY  are  sparse  (limited 
recent  catch  and  effort  data),  but  that  the 
current  MSY  is  based  upon  the  best 
available  scientific  information.  The 
FMP  indicates  that  MSY  falls  within  a 
range  of  values  between  352,000  lb  and 
650,000  lb,  and  provides  a  single  point 
estimate  at  the  lower  end  of  this  range 
of  392,000  lb  (177.8  mt).  Considering 
the  MSY  estimate,  the  Council  believes 
that  establishing  the  domestic  quota  at 
the  level  of  MSY  plus  10  percent 
represents  a  biologically  conservative 
harvest  level.  Amendment  7  explains 
that  the  Council  intends  to  monitor 
catch  and  effort  data  and  adjust  MSY 
and  OY  as  appropriate. 

Final  Amendment  7,  as  received  from 
the  Council,  did  not  contain  an  explicit 
statement  ofthe  Council's  intent  to 
increase  OY  to  110  percent  of  MSY,  as 
is  necessary  to  allow  catch  (domestic 
quota)  at  that  level.  To  clarify  the  intent 
in  this  regard,  the  Council  sent  NMFS 
a  letter  verifying  that  its  intent  in 
Amendment  7  is  to  increase  OY  to  the 
level  that  equals  110  percent  of  MSY. 
Based  on  the  Council's  clarifying  letter, 
this  rule  proposes  an  increase  in  the 
domestic  quota  from  the  current  246,036 
lb  (111.6  mt)  to  431.200  lb  (195.6  mt) 
consistent  with  th&  increase  in  OY. 

NMFS  is  concerned  that  the  proposed 
OY  for  royal  red  shrimp  is  established    ^ 
at  a  level  above  MSY.  NMFS  believes 
that  this  may  be  inconsistent  with 
National  Standard  1  that  requires 
conservation  and  management  measures 
to  prevent  overfishing.  Specifically,  - 
NMFS  is  concerned  that  if  fishery 
harvests  were  allowed  at  an  OY  leveh 
above  MSY  on  a  continuing  basis,  the 
royal  red  shrimp  stock  may  be  depleted 
and  could  sustain  adverse  effects 
preventing  it  from  producing  fishery 
yields  at  the  MSY  level  over  the  long 
term.  Amendment  7  indicates  that  the 
royal  red  shrimp  resource  does  not 
provide  an  annual  crop  as  with  other 
shrimp  species,  but  is  harvested  fixim 
grounds  believed  to  contain  at  least  five 


year  classes.  Also,  this  species  does  not 
reach  maturity  until  3  years  of  age. 
Royal  red  shrimp  differ  from  brown, 
white,  and  pink  shrimp  in  that  they  are 
not  estuarine  dependent,  but  exist  in  a 
relatively  constant  environment  in  the 
deeper  waters  ofthe  Gulf  of  Mexico 
(100-300  fathoms)  (183-549  m).  Royal 
red  shrimp  are  harvested  from  what  are 
believed  to  be  at  least  five  year  classes, 
whereas  brown,  wrhite,  and  pink  shrimp 
are  harvested  from  one  or  two  year 
classes,  Because  of  these  biological 
characteristics.  Amendment  7  indicates 
that  royal  red  shrimp  are  more 
vulnerable  to  overfishing  than  other 
shrimp.  Based  on  these  considerations 
about  the  OY  in  relation  to  MSY  and  the 
resource  characteristics,  NMFS 
specifically  invites  public  comments  on 
a  proposed  OY  greater  than  the  MSY. 

Since  the  current  TALFF  for  royal  red 
shrimp  was  established  in  1987,  there 
has  been  no  foreign  harvest  of  royal  red 
shrimp  from  the  Gulf  of  Mexico. The 
annual  domestic  harvest  of  royal  red 
shrimp  has  varied,  but  closely 
approximated  the  current  domestic 
quota  in  1993,  indicating  to  the  Council 
that  U.S.  vessels  have  the  capacity  and 
intent  to  harvest  OY.  Accordingly. 
Amendment  7  would  revise  the  estimate 
of  DAH  to  equal  OY,  the  domestic  quota 
would  equal  OY.  and  TALFF  would  be 
zero.  The  OY.  DAH.  and  TALFF  for 
royal  red  shrimp  in  the  Gulf  of  Mexico, 
as  published  on  Februar>'  3,  1987  (52  FR 
3248),  would  be  revised  to  read,  in 
metric  tons,  tail  weights,  as  follows: 


Species 

OY 

DAH 

TALFF 

Royal  red  shrimp 

195.6 

195.6 

0 

JMI 


There  are  no  governing  international 
fisheries  agreements  that  involve  the 
catching  of  royal  red  shrimp  in  the  Gulf 
of  Mexico  EEZ  and,  under  this  action, 
there  would  be  neither  a  TALFF  nor  a 
foreign  national  allocation  for  such 
shrimp.  Accordingly,  no  foreign  fishing 
for  royal  red  shrimp  would  be  allowed 
in  the  Gulf  of  Mexico  EEZ,  and  the 
provisions  of  50  CFR  611.62  concerning 
the  foreign  fishery  for  royal  red  shrimp 
would  be  removed. 

Additional  Measures  in  Amendment  7 

Amendment  7  would  revise  the 
definition  of  overfishing  for  royal  red 
shrimp  as  exceeding  OY  (MSY  plus  ten 
percent)  in  a  fishing  year.  Fishing  is  to 
close  for  the  remainder  of  a  fishing  year 
when  the  OY  (MSY  plus  ten  percent)  is 
reached.  Given  the  lack  of  data  to  make 
a  scientifically  rigorous  estimate  of  MSY 
for  royal  red  shrimp,  the  Council 
believes  that  defining  overfishing  as 
exceeding  OY  (or  exceeding  MSY  by 


more  than  10  percent)  in  a  fishing  year 
still  represents  a  biologically 
conser\'ative  level  of  harvest. 
Amendment  7  provides  that:  If  OY  is 
attained,  the  royal  red  shrimp  fishery 
would  be  closed;  if  MSY  is  exceeded  in 
any  fishing  year,  NMFS  would  advise 
the  Council  and  closely  monitor  the 
catch  and  effort  in  the  fishery;  and  if 
MSY  is  exceeded  in  2  consecutive  years, 
the  Council  would  convene  its  Stock 
Assessment  Panel  to  consider  the 
changes  in  catch  and  effort  and  to 
determine  whether  the  MSY  estimate 
and  OY  should  be  revised.  Amendment 
7  also  proposes  a  framework  measure 
for  changing  MSY  and  OY.  Specifically, 
a  revised  MSY/OY  would  be  effected 
based  on  a  recommendation  by  the 
Council's  Stock  Assessment  Panel, 
approval  by  the  Council's  Scientific  and 
Statistical  Committee,  adoption  by  the 
Council,  and  implementation  by 
"Notice  Action."  Given  NMFS'  concerns 
about  the  proposed  royal  red  shrimp  OY 
exceeding  MSY.  NMFS  is  equally 
concerned  as  to  whether  the  revised 
definition  of  overfishing  for  royal  red 
shrimp  is  consistent  with  the  national 
standards  ofthe  Magnuson  Act  and 
other  applicable  law.  NMFS  is  also 
concerned  whether  the  proposed 
framework  measure  provides  assurances 
of  consideration  of  social  and  economic 
factors  and  opportunity  for  public 
comment  on  a  proposed  change  to  MSY 
or  OY.  Accordingly.  NMFS  specifically 
invites  public  comments  on  the  revised 
overfishing  definition  and  the  proposed 
framework  measure. 

Amendment  7  also  contains  a 
definition  of  overfishing  for  white 
shrimp;  procedures  for  revising  the 
overfishing  indices  for  brown,  white, 
and  pink  shrimp,  as  required  by  50  CFR 
part  602.11(c);  and  specific  actions  to  be 
taken  if  overfishing  for  brown,  white, 
pink,  or  royal  red  shrimp  occurs. 

These  additional  measures  in 
Amendment  7  do  not  require 
.  implementing  regulations. 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  7,  the 
availability  of  which  was  announced  in 
the  Federal  Register  on  August  4.  1994 
(59  FR  39724). 

Additional  Measures  Proposed  bv 
NMFS 

NMFS  proposes  the  following  changes 
to  the  existing  regulations  implementing 
the  FMP  that  wopld  clarify  and  conform 
them  to  current  usage  and  enhance 
enforcement. 

In  §  658.1.  the  purpose  and  scope  of 
the  regulations  would  be  restated.  In 
§658.2.  unused  definitions  would  be 
removed,  the  geographical  exient  ofthe 
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Gulf  of  Mexico  EEZ  would  be  clarified, 
titles  and  addresses  in  the  definitions 
for  "Regional  Director"  and  "Science 
and  Research  Director"  would  be 
corrected,  the  definition  for  "shrimp" 
would  be  clarified,  and  the  scientific 
name  for  royal  red  shrimp  would  be 
changed  to  conform  to  current  standards 
of  the  American  Fisheries  Society.  In 
§  658.3,  relation  to  other  laws  would  be 
revised.  In  §658.4,  explanation  that  a 
permit  is  not  required  to  fish  for  shrimp 
would  be  restated. 

In  §  658.5,  the  requirements  for 
reporting  by  vessel  owners  and 
operators  and  by  dealers  and  processors 
would  clarify  that  the  specified 
information  must  be  provided  when 
requested.  The  current  practice, 
whereby  fishery  reporting  specialists,  as 
designees  of  the  Science  and  Research 
Director,  collect  information  by 
interviewing  owners/operators  and 
dealers/processors  would  not  be 
changed.  Since  these  specialists  are  able 
to  ascertain  and  record  areas  fished  with 
the  required  specificity,  the  requirement 
that  fishing  areas  be  reported  to  these 
specialists  in  terms  of  statistical  area 
would  be  removed  and  the  definition  of 
statistical  area,  including  the  depiction 
of  the  areas  in  Figure  5,  would  be 
removed.  Other  changes  in  §  658.5(b) 
are  proposed  for  clarity. 

In  §  658.6.  the  requirements  for  vessel 
identification  would  be  restated  and 
such  identification  would  be  required 
on  vessels  fishing  for  rock,  royal  red, 
and  seabob  shrimp.  In  §658.7,  the 
prohibitions  would  be  restated  and 
prohibitions  would  be  added:  (1) 
Regarding  placing  material  in  the  water 
or  using  fishing  gear  in  a  manner  to 
obstruct  fishing  or  damage  vessels  and 
gear  and  (2)  on  making  a  false  statement 
to  an  authorized  officer.  In  subpart  B — 
Management  Measures,  all  sections 
would  be  reordered  and  restated. 

The  closure  provisions  for  the  royal 
red  shrimp  fishery,  currently  at 
§  658.21(c),  would  be  revised  to  clarify 
that  a  closure  of  the  fishery  would  be 
effective  on  the  date  specified  in  the 
closure  notice.  While  the  effective  date 
of  a  closure  is  usually  later  than  the  date 
the  notice  is  filed  with  the  Office  of  the 
Federal  Register,  such  closure  may  be 
effective  as  early  as  that  date.  NMFS 
also  proposes  to  clarify  the  provisions 
that  apply  after  a  closure  and  add  a 
prohibition  regarding  illegal  activities 
after  a  closure. 

Two  names  and  two  positions  of  aids 
to  navigation  used  as  points  to  designate 
the  Tortugas  shrimp  sanctuary, 
currently  at  §  658.22.  would  be 
corrected  to  reflect  the  names  and 
positions  for  such  aids  to  navigation  in 
the  U.S.  Coast  Guard  Light  List, 


Closures  of  the  Tortugas  shrimp 
sanctuary,  the  area  off  the  southwestern 
coast  of  Florida,  the  shrimp/stone  trap 
separation  zones  off  the  western  coast  of 
Florida,  and  off  the  Texas  coast, 
currently  at  §§  658.22.  658.23.  and 
658.25,  are  stated  in  terms  of  "trawl 
fishing,"  "trawl  gear,"  "fish(ing)  for 
shrimp,"  and  "trawl  fishing," 
respectively.  For  uniformity  and  clarity. 
NMFS  proposes  to  restate  the  closures, 
in  each  case  prohibiting  "trawling."  For 
the  closures  of  the  Tortugas  shrimp 
sanctuary,  the  area  off  the  southwestern 
coast  of  Florida,  and  off  the  Texas  coast, 
the  change  in  terminology  is  not 
substantive.  For  the  closures  of  the 
shrimp/stone  crab  separation  zones,  the 
change  would  ease  a  restriction,  in  that 
fishing  for  shrimp  by  traps  would  not  be 
prohibited  in  the  zones/times  in  which 
fishing  for  shrimp  is  currently 
prohibited.  In  terms  of  gear  separation, 
which  is  the  purpose  of  the  shrimp/ 
stone  crab  separation  zones,  fixed  gear 
and  trawling  would  continue  to  be 
separated. 

The  current  regulations  at 
§  658.23(b)(2)  prohibit  intentional/ 
willful  interference  with  fishing  or 
obstruction  or  damage  of  a  fishing  vessel 
or  fishing  gear.  The  placement  of  this 
prohibition  in  the  paragraph  dealing 
with  the  shrimp/stone  crab  separation 
zones  creates  an  inference  that  it  applies 
only  in  such  zones.  However,  the 
proposed  and  final  rules  that 
implemented  the  prohibition  state  that 
it  was  to  apply  "in  the  FCZ"  (49  FR 
20883,  May  17. 1984;  49  FR  30713, 
August  1. 1984).  The  former  FCZ 
(fisheries  conser\'ation  zone)  is  now  the 
EEZ.  Because  such  interference, 
obstruction,  or  damage  is  reprehensible 
wherever  it  occurs,  NMFS  proposes  to 
clarify  that  these  acts  are  prohibited 
throughout  the  Gulf  of  Mexico  EEZ.  The 
inclusion  of  the  phrase  "with  intent  to" 
and  the  word  "willfully"  in  the  current 
language  regarding  these  acts 
significantly  reduces  their 
effectiveness — proof  of  intent  or 
willfulness  is  difficult.  To  enhance 
enforceability.  NMFS  proposes  to 
remove  "with  intent  to"  and  "willfully" 
and  substitute  "knowingly"  in  each 
case.  Proof  of  a  violation  would  then 
hinge  on  the  placement  or  use  of  articles 
or  gear  that  cause  obstruction  or 
damage,  such  placement  or  use  being 
other  than  by  accident. 

The  specific  procedures  and 
restrictions  for  creation  or  modification 
of  shrimp/stone  crab  separation  zones  to 
prevent  gear  conflicts,  currently  at 
§658.24,  and  the  specific  procedures 
and  restrictions  for  adjusting  the  dates 
of  the  Texas  closure,  currently  at 
§  658.25(b).  would  be  removed.  The 


specifics  for  the  shrimp/stone  crab 
separation  zones  apply  to  Florida 
regulatory  agencies,  the  Council,  and. 
NMFS.  The  specifics  for  the  Texas 
closure  apply  to  the  Texas  Parks  and 
Wildlife  Department  and  NMFS.  In  both 
cases,  they  Were  approved  as 
management  measures  in  the  FMP. 
However,  they  are  not  regulatory  in 
natureUhat  is,  they  do  not  control  the 
behavior  of  fishermen.  Therefore,  their 
inclusion  in  the  regulations  is  not 
necessary. 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  the  Secretary  of  Commerce 
(Secretary)  to  publish  regulations 
proposed  by  a  Council  within  15  days 
of  receipt  of  the  amendment  and 
regulations.  At  this  time  the  Secretary 
has  not  determined  that  the  amendment 
these  rules  would  implement  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  other  applicable  laws.  The 
Secretary,  in  making  that  determination, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 
comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  possible  increases  in  gross 
revenues  for  all  Gulf  of  Mexico  shrimp 
harvesters  as  a  result  of  this  action  are 
expected  to  be  less  than  5  percent  and 
capital  costs  of  compliance  are  not 
expected  to  be  significant.  As  a  result, 
a  regulatory  flexibility  analysis  was  not 
prepared. 

This  rule  involves,  but  does  not 
substantively  change,  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act — namely, 
vessel  and  dealer  reporting.  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget,  OMB  Control  Number 
0648-0013. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Fishing,  Foreign  relations. 
Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  658 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 


Dated:  September  2, 1994. 
Gary  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  parts  611  and  658  are 
proposed  to  be  amended  as  follows: 

PART  611— FOREIGN  FISHING 

l.The  authority  citation  for.part  611 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1801  etseq.,  16  U.S.Q 
971  etseq..  22  U.S.C.  1971  etseq. and  Ifi 
V.S.C  1361  etseq. 

Appendix  A  to  Subpart  A— [Amended] 

2.  In  appendix  A  to  subpart  A,  in 
Table  1 — Addresses,  the  following 
amendments  are  made: 

a.  The  second  column  heading  is 
revised  to  read  "NMFS  Science  and 
Research  Directors"; 

Table  1.— Addresses 


b.  The  entry  for  "Director.  Southeast 
Region"  in  the  first  column  is  revised; 
and 

c.  The  entry  for  "Director,  Southeast 
Fisheries  Center"  in  the  second  column 
is  removed  and  a  new  entry  for 
"Director,  Southeast  Fisheries  Science 
Center"  is  added  in  its  place  to  read  as 
follows: 


NMFS  regional  directors 


NMFS  science  and  researcti  directors 


U.S.  Coast  Guard  commanders 


Director,  Southeast  Region,  National  Marine 
Fisheries  Service,  NOAA,  9721  Executive 
Center  Drive,  St.  Peterstxjrg,  FL  33702; 
Telephone:  (813)  570-5301;  FAX:  (813) 
570-5300. 


Director,  Southeast  Fisheries  Science  Center, 
National  Marine  Fisheries  Service,  NOAA, 
75  Virginia  Beach  Drive,  Miami.  FL  33149. 
Telephone:  (305)  361-5761;  FAX:  (305) 
361-4219. 


§611.62    [Removed  and  Reserved]  '^ 

3.  Section  611.62  is  removed  and 
reserved. 

PART  658— SHRIMP  FISHERY  OF  THE 
GULF  OF  MEXICO 

4.  The  authority  citation  for  part  658 
continues  to  read  as  follows: 

.  Authority:  16  U.S.C.  1801  et  seq. 

5.  Section  658.1  is  revised  to  read  as 
follows: 

§658.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Plan  for  the  Shrimp  Fishery  of  the  Gulf 
of  Mexico  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
under  the  Magnuson  Act. 

(b)  This  part  governs  conser\'ation  and 
managenient  of  shrimp  in  the  Gulf  of 
Mexico  EEZ,  except  that  §§  658.5  and 
658.21(a)  also  apply  to  shrimp  in 
adjoining  state  waters. 

6.  Section  658.2  is  revised  to  read  as 
follows: 

§658.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  §620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Gulf  of  Mexico  EEZ  means  the  EEZ 
from  the  intercouncil  boundary  between 
the  South  Atlantic  and  Gulf  of  Mexico 
Fishery  Management  Councils,  as 
specified  at  50  CFR  601.11(c),  to  the 
U.S./Mexico  border. 

Regional  Director  means  the  Director, 
Southeast  Region,  NMFS,  9721 
Executive  Center  Drive,  St.  Petersburg, 
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FL  33702,  telephone  813-570-5301;  or 
a  designee. 

Science  and  Research  Director  means 
the  Science  and  Research  Director, 
Southeast  Fisheries  Science  Center, 
NMFS,  75  Virginia  Beach  Drive,  Miami, 
FL  33149.  telephone  305-361-5761;  or 
a  designee. 

Shrimp  means  one  or  more  of  the 
following  species,  or  a  part  thereof: 

Brown  shrimp,  Pen,?eiis  aztecus 
Pink  shrimp,  Penaeus  duorarum 
Rock  shrimp,  Sicyonia  brevirostris 
Royal  red  shrimp.  Pleoticus  robustus 
Seabob  shrimp,  Xiphopenaeus  kroveri 
White  shrimp,  Penaeus  setiferus 

7.  In  §  658.3,  in  paragraph  (a),  the 
reference  to  "paragraph  (b)  of  this 
section"  is  revised  to  read  "paragraphs 
(b)  and  (c)  of  this  section",  and 
paragraph  (c)  is  added  to  read  as 
follows: 

§  658.3    Relation  to  other  laws. 

*         •         *         •         • 

(c)  Regulations  governing  the  taking  of 
endangered  and  threatened  marine 
mammals  and  sea  turtles  appear  at  50 
CFR  parts  222  and  227. 

8.  section  658.4  is  revised  to  read  as 
follows: 

§  658.4    Permits  and  fees. 

A  permit  is  not  required  to  fish  for 
shrimp  under  this  part. 

9.  In  §  658.5,  paragraph  (a) 
introductory  text,  paragraph  (a)(4),  and 
paragraph  (b)  are  revised  to  read  as 
follows: 

§658.5    Recordkeeping  and  reporting. 

(a)  Vessel  owTiers  and  operators.  The 
owTier  or  operator  of  a  vessel  that  fishes 


for  shrimp  in  the  Gulf  of  Mexico  EEZ  or 
in  adjoining  state  waters,  or  that  lands 
shrimp  in  an  adjoining  state,  must 
provide  the  following  information 
regarding  any  fishing  trip  when 
requested  by  the  Science  and  Research 
Director: 

•  •        •        •        < 

(4)  Fishing  depths  and  locations; 

*  •        *        •        • 

(b)  Dealers  and  processors.  A  person 
who  receives  shrimp  by  way  of 
purchase,  barter,  trade,  or  sale  from  a 
vessel  or  person  that  fishes  for  shrimp 
in  the  Gulf  of  Mexico  EEZ  or  in 
adjoining  state  waters,  or  that  lands 
shrimp  in  an  adjoining  state,  must 
provide  the  following  information  when 
requested  by  the  Science  and  Research 
Director. 

(1)  Name  and  official  number  of  the 
vessel  fi-om  which  shrimp  were  received 
or  the  name  of  the  person  from  whom 
shrimp  were  received,  if  received  from 
other  than  a  vessel; 

(2)  Amount  of  shrimp  received  by 
Species  and  size  categorj-  for  each 
receipt;  aind 

(3)  Exvessel  value,  by  species  and  size 
category,  for  each  receipt. 

10.  Section  658.6  is  revised  to  read  as 
follows: 

§658.6    Vesselldentification. 

(a)  Official  number.  A  vessel  that 
fishes  for  or  possesses  shrimp  in  the 
Gulf  of  Mexico  EEZ  must  display  its 
official  number; 

(1)  On  the  port  and  starboard  sides  of 
the  deckhouse  or  hull  and  on  an 
appropriate  weather  deck  so  as  to  he 
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rleariy  risible  from  an  enforcement 
vessei  or  aircraft; 

(2)  In  block  arabic  numerals  in 
coDtrastiog  color  to  the  backgcouod: 

(3)  At  least  1ft  inches  (45.7  cm)  in 
height  for  fishing  vessels  over  &5  ft  (19.8 
m)  in  length  and  at  least  10  inches  (25.4 
cml  in  height  for  all  other  vessels;  and 

(4)  Permanently  affixed  to  or  painted 
on  the  vessel. 

(b)  Duties  of  operator.  The  operator  of 
a  vessel  that  fishes  for  or  possesses 
shrimp  in  the  Gulf  of  Mexico  EEZ  must; 

(1)  Keep  the  official  number  and  color 
code  clearly  legible  and  in  good  repair; 
and 

(2)  Ensure  that  no  part  of  the  fishing 
vessel,  its  rigging,  fishing  gear,  or  any 
other  material  aboard  obstructs  the  view 
of  the  official  number  from  an 
enforcement  vessel  or  aircraft. 

11.  Section  658.7  is  revised  to  read  as 
follows: 

$658.7    Prohibitions. 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Falsify  or  fail  to  provide 
information  required  to  be  provided,  as 
specified  in  §658.5. 

(b)  Falsify  or  fail  to  display  and 
maintain  vessel  identification,  as 
specified  in  §  658.6. 

(c)  After  a  closure  of  the  royal  red 
shrimp  fishery,  retain,  sell,  purchase, 
trade,  or  barter,  or  attempt  to  sell, 
purchase,  trade,  or  barter  royal  red 
shrimp,  as  specified  in  §  656.21(b), 

(d)  Trawl  m  a  closed  area  or  during 
a  closed  season,  as  specified  in 

§§  658.23,  658.24. 658.25.  or  658.2fi,  or 
as  may  be  implemented  under 
§  658.27(b). 


(e>  Interfere  with  fwhrng  or  obstroct  or 
damage  fishing  gear  or  the  fishing  vessel 
of  another,  as  specified  in  §  658.27(a). 

(f)  Make  any  false  statenaent.  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale, 
possession,  or  transfer  of  shrimp. 

(g)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act. 

12.  Appendix  A  to  part  658 — Figures 
is  added  and  reserved. 

§§658.22  and  658.23    [Amended] 

13.  Section  658.22,  Figure  1, 

§  658.23(a).  Figure  2,  and  ^  658.23(b). 
Figure  3.  are  redesignated  into 
Appendix  A  to  part  658  as  Figures  1.2, 
and  3,  re^ectively. 

14.  Subpart  B  of  part  658  is  revised  to 
read  as  follows: 

Su(>part  B— Management  Measures 

658.20  Fishing  years. 

658.21  Allowable  levels  of  harvest 

658.22  Size  limits. 

658.23  Tortugas  shrimp  sanctuary. 

658.24  Southwest  Florida  seasonal  closure. 

658.25  Shrimp/stone  crab  separation  zones. 

658.26  Texas  closufe. 

658>.27    PievCTtion  of  gear  CDoflicts. 
656.28    Specifically  autkorized  activities. 

Subpart  B — Management  Measures 

§  658.20    FWiing  years. 

The  fishing  year  for  royal  red  shrimp 
begins  on  January  1.  The  fishing  year  for 
other  species  of  shrimp  begins  on  May 
1. 

§658.21    Altowat)te  levels  of  harvest 

(a)  Quc^as^  The  quota  for  royal  red 
shrimp  is  431 .200  lb  (195.6  mt).  tail 
weight.  There  are  no  quotas  for  other 
species  of  shrimp. 


(b)  Closures.  When  the  quota 
specified  in  paragraph  (a)  of  this  section 
is  reached,  or  is  projected  to  be  reached, 
the  Assistant  Administrator  will  fife  a 
notice  to  that  effect  wth  the  Office  of 
the  Federal  Register.  On  and  after  the 
effective  date  of  such  notice,  for  the 
remainder  of  the  fishing  year,  royal  red 
shrimp  in  or  from  the  Gulf  of  Me.xico 
EEZ  may  not  U.  retained,  and  the  sale, 
purchase,  trade,  or  barter,  or  attempted 
sale,  purchase,  trade,  or  barter  of  royal 
red  shrimp  taken  from  the  EEZ  is 
prohibited.  The  latter  prohibition  does 
not  apply  to  trade  in  royal  red  shrimp 
that  were  harvested,  landed,  and  sold, 
traded,  or  bartered  prior  to  the  effective 
date  of  the  notice  in  the  Federal 
Register  and  were  held  in  cold  storage 
by  a  dealer  or  processor. 

(c)  State  waters.  The  regulations  in 
this  part  do  not  limit  the  harvest  of 
shrimp  in  waters  landward  of  the  Gulf 
of  Mexico  EEZ.  However,  harvests  from 
waters  landward  of  the  EEZ  are  taken 
into  account  in  the  calculations  of 
maximum  sustainable  yield  and 
optimum  jriekL 

§658.22    Size  limits. 

There  are  no  minimtmr  size  limits  for 
shrimp  harvested  in  the  Gulf  of  Mexico 
EEZ.  White  shrimp  harvested  in  the  EEZ 
are  subject  to  the  minimum-size  landing 
and  possession  limits  of  Louisiana  when 
possessed  within-the  jurisdiction  of  that 
State. 

§  658.23    Tortugas  shrimp  sanctuary. 

(a)  The  area  commonfy  known  as  the 
"Tortugas  shrimp  SEBXctuary."  off  the 
State  of  Fltwida,  is  closed  to  trawling. 
The  area  is  that  part  of  the  Gulf  of 
Mexico  EEZ  shoreward  of  a  line 
connecting  the  following  points  (see 
Appendix  A  of  this  part,  Figore  1): 


Point 

♦ 

Latitude 

Longitude 

Name 

N  .._ 
F_ 
G... 
H  ... 
P  ... 

^^ 

25"'52.9N. 
24°50.7'l^ 
24°40.1'N. 
24''34.7'N. 
24=351^. 

82°26.7W. 
82''35.2'W. 
82°08  W. 

Coon  Key  i  ight. 

New  Ground  Rocks  Light. 
Reberca  Shoat  Light. 
Marquessas  Keys. 
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fb)  The  provisions  of  paragraph  (a)  of 
this  section  notwithstanding; 

(1)  Effective  from  April  11  throngh 
September  30,  each  year,  that  part  of  the 
Tortugas  shrimp  sanctuary  seaward  erf  a 
line  connecting  the  following  points  is 
open  to  trawling:  From  point  T  at 
24<'47.8'N.  lat..  82'01.0'W.  long,  to  point 
U  at  24'43.83'N.  fat..  82"01.0'W.  long, 
(on  the  line  denoting  the  seatvard  limit 
of  Florida's  waters);  thence  along  the 
seaward  Kmit  of  Florida's  waters,  as 
shown  on  the  current  edition  of  NOAA 


chart  11439,  to  point  V  at  24°42.55'N. 
lat.,  82'15.0'W.  long.:  thence  north  to 
point  W  at  24°43.6'N.  lat.,  82''15.0'W. 
long,  (see  Appendix  A  of  this  port. 
Figure  1). 

(2)  Effective  from  April  11  through 
July  31.  each  year,  that  part  of  the 
Tortugas  shrimp  sanctuary  seaward  of  a 
line  connecting  the  following  points  is 
open  to  trawling:  From  point  W  to  point 
V.  both  points  as  specified  in  paragraph 
(bHD  of  this  section,  to  point  G,  as 


specified  in  paragraph  (4  of  this  section 
{.see  Appendix  A  of  this  part.  Figure  1). 

(3)  Effective  from  May  26  through  July 
31,  each  year,  that  part  of  the  Tortugas 
shrimp  sanctuary  seaward  of  a  line 
connecting  the  following  points  is  open 
to  trawling;  From  point  F,  as  specified 
in  paragraph  (a)  of  this  section,  to  point 
Qat  24'46.rN.  lat..  81»52.2'VV.  long  (on 
the  line  denoting  the  seaward  limit  of 
Florida's  waters);  thence  along  the 
seaward  limit  of  Florida's  waters,  as 
shown  on  the  current  edition  of  NOAA 


chart  11439.  to  point  U  and  north  to 
point  T,  both  points  as  specified  in 
paragraph  (b)(1)  of  this  section  (see 
Appendix  A  of  this  part,  Figure  1). 


§  658.24    Souttiwest  Florida  seasonal 
closure. 

From  Januar>'  1  to  1  hour  after  sunset 
(local  time)  May  20.  each  year,  the  area 
described  in  this  section  is  closed  to 


trawling,  including  trawling  for  live 
bait.  The  area  is  that  part  of  the  Gulf  of 
Mexico  EEZ  shoreward  of  a  line 
connecting  the  following  points  (see 
Appendix  A  of  this  part.  Figure  2): 


Point 

Latitude 

Longitude 

Name 

B 

26''16'N. 
26''00'N. 
25°09'N.       ' 
24°54.5N. 
24*'41.9'N. 

81°58.5-W. 

82''04'W. 

81°47.6'W. 

8r50.5'W. 

8r40.5'W. 

Snipe  Pont. 

C  .... 
D  .... 
E  .... 
M.... 

„. 

§  658.25    Shrimp/stone  crab  separation  zones. 

Five  zones  are  established  in  the  Gulf  of  Mexico  EEZ  and  Florida's  waters  off  Citrus  and  Hernando  Counties  for 
?  Aufn'' W  °^  'n""'P  Tl'""^  '^^  stone  crab  trapping.  The  zones  are  as  shown  in  Appendix  A  of  this  part    pLre 

Fi.u^   3^L  ?h!  r  ''  ""'^'"'^  T^rl  ^'°"'^'o'  ^''"'^'  '*  ''  '"^'"^^^  '"  ♦'^■^  paragraph  and  Appendix  A  oTrhis  part 
Jhf.     ••  fo^/he  convenience  of  fishermen.  Restrictions  that  apply  to  Zone  II  and  those  parts  of  the  other  zSnes 
that  are  m  Florida  s  waters  are  contained   in  Rule  46-38.001.  Florida  Administrative  Code.  Geographical  coordinates 
l^n  •;?'    t  ^«J^d^°  '"  this  section  and  shown  in  Appendix  A  of  this  part.  Figure  3,  are  as  fEs  (LanT.di^^ 
are  unofficial  and  are  mcluded  only  for  the  convenience  of  fishermen):  uurjn  reanings 


Point 


A 

B 

C 

D. 

E 

F  . 

G 

H 

i  .. 

J  . 

K 

L  . 

M 

N 

O 

P 

Q 

R 

8 

T. 

U 


Nortti  latitude 


28°5930" 
28^59'30" 
28'2601" 
28°26'01" 
28°4r39" 
28''4139" 
28''48'56" 
28°53'51" 
28°54'43" 
28''5109' 
28°5059" 
28°4r39" 
28°41'39" 
28''41'39" 
28°30'51" 
28°40'00" 
28''40'00" 
28"'35'14" 
28°30'51" 
28='2746" 
28°30'51  " 


West  longitude 


'  Crystal  River  Entrance  Light  1A. 

2  Long  R.  (southwest  tip). 

3  Shoreline. 


(a)  Zone /is  enclosed  by  rhumb  lines 
connecting,  in  order,  points  A,  B,  C,  D, 
T,  E,  F,  G,  H,  I.  and  J,  plus  the  shoreline 
between  points  A  and  J.  It  is  unlawful 
to  trawl  in  that  part  of  Zone  I  that  is  in 
the  EEZ  during  the  period  October  5 
through  May  20,  each  year. 

(b)  Zone  //is  enclosed  by  rhumb  lines 
connecting,  in  order,  points  J,  I,  H,  K.  L, 
and  M,  plus  the  shoreline  between 
points  J  and  M. 

(c)  Zone  in  is  enclosed  by  rhurnb  lines 
connecting,  in  order,  points  P,  Q,  R,  U, 
S,  and  P.  It  is  unlawful  to  trawl  in  that 
part  of  Zone  III  that  is  in  the  EEZ  during 
the  period  October  5  through  May  20, 
each  year. 


82°45  36" 
83°00'10" 
82'>59'47" 
82°56'54" 
82°55  25" 
82'>56'09" 
82''56'19' 
82^51 '19' 
82''44-52' 
32=4400" 
82°54'16" 
82°53'56' 
82°38'46" 
82''53'12" 
82°55'11" 
82°53'08" 
82°47'58" 
82°47'47" 
82°52'55" 
82°55'09" 
82°52'09' 


Loran  chain  7980 


W 


14416.5 
14396.0 
14301.5 
14307.0 
14353.7 
14352.4 
14372.6 
14393.9 
(') 
(^) 
14381.6 
14356.2 

e) 
14357.4 
14323.7 
14352.9 
14361.3 
14348.6 
14327.7 
14315.2 
14329.1 


31409.4 
31386  3 
31205.9 
31212.2 
313002 
31298.6 
31337.2 
31371.8 
(') 
{') 
31351.8 
31303.0 

313044 
312424 
31295  7 
31305.4 
31280.6 
31247.0 
31225.8 
31243.6 


45259.1 

62895.3 

45376.8 

63000.0 

45103.2 

63000.0 

45080.0 

62981.3 

45193.9 

629700 

45199.4 

62975.0 

45260.0 

62975.0 

452o0.0 

62938.7 

(') 

(') 

e) 

(^) 

45260.0 

62960.0 

45181.7 

62960.0 

e) 

e) 

45176.0 

62955.0 

45104.9 

62970.0 

45161.8 

62955.0 

45120.0 

62920.0 

45080.0 

629200 

45086.6 

62955.0 

45080.0 

62970.0 

45080.0 

62949.9 

(d)  ZoneW  is  enclosed  by  rhumb 
lines  connecting,  in  order,  points  E,  N, 
S,  O,  and  E. 

(1)  It  is  unlawful  to  place  a  stone  crab 
trap  in  that  part  of  Zone  IV  that  is  in  the 
EEZ  during  the  periods  October  5 
through  December  1,  and  April  2 
through  May  20,  each  year. 

(2)  It  is  unlawful  to  trawl  in  that  part 
of  Zone  IV  that  is  in  the  EEZ  during  the 
period  December  2  through  April  1, 
each  year. 

(e)  Zone  Vis  enclosed  by  rhumb  lines 
connecting,  in  order,  points  F,  G,  K,  L, 
andF. 

(1)  It  is  unlawful  to  place  a  stone  crab 
trap  in  that  part  of  Zone  V  that  is  in  the 
EEZ  during  the  periods  October  5 


through  November  30,  and  March  Ifi 
through  May  20,  each  year. 

(2)  It  is  unlawful  to  trawl  in  that  p,Trt 
of  Zone  V  that  is  in  the  EEZ  during  the 
period  December  1  through  March  1."). 
each  year. 

§  658.26    Texas  closure. 

(a)  Area  and  season  restrictions.  From 
30  minutes  after  sunset  on  May  15  to  30 
minutes  after  sunset  on  July  15,  the  area 
described  in  this  paragraph  (a)  is  closed 
to  all  trawling,  except  that  a  vessel  may 
trawl  for  roya!  red  shrimp  beyond  the 
100-fathom  (183-m)  depth  contour.  The 
area  is  that  part  of  the  Gulf  of  Mexi<  •. 
EEZ  off  Texas  west  of  a  line  conne*.;  n^ 
point  A  at  29°32.1'N.  lat.,  93''47.7'\V. 
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long.,  to  point  B  at  26°11.4'N.  Ut.. 
92''53.cnV.  long.  (See  Appendi.x  A  of 
this  part.  Figure  4j 

(b)  Adjustment  of  dates.  In 
accordance  with  the  procedures  and 
restrictions  of  the  Fishery  Management 
Plan  for  the  Shrimp  Fishery  of  the  Gulf 
of  Mexico,  the  Regional  Director  may 
adjust  the  closing  and/or  opening  date 
to  provide  an  earlier,  later,  shorter,  or 
longer  closure,  but  the  duration  of  the 
closure  may  not  exceed  90  days  or  be 
less  than  45  days.  Notice  of  an 
adjustment  of  the  closing  or  opening 
date  will  be  published  in  the  Federal 
Register. 

§  658.27    Prevention  ot  gear  cooflicts. 

(a)  No  person  may  kjiowingly  place  in 
llie  Gulf  of  Mexico  EEZ  any  article, 
including  H^iog  gear,  that  interferes 
with  Ashing  or  obstructs  or  damages 
fishing  gear  or  the  fishing  vessel  of 
another-,  or  knowingly  use  fishing  gear 
in  such  a  fashion  that  it  obstructs  or 
damages  the  fishing  gear  or  fi.shing 
vessel  of  another. 

(bj  In  accordance  with  the  procedures 
and  restrictions  of  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  tke  Golf  of  Mexico,  the 
Regional  Director  may  modify  or 
establish  separation  zones  for  shrimp 
trawling  and  the  use  of  fixed  gear  as 
may  be  necessary  and  appropriate  to 
prevent  gear  conflicts.  Necessary 
prohibitions  or  restrictions  will  be 
published  in  the  Federal  Register. 

§658.28    Specifically  authorized  activities. 

The  Regional  Director  may  authorize. 
for  the  acquisition  of  information  and 
data,  activities  otherwise  prohibited  by 
the  regulations  in  this  part. 
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[Docket  No.  940839-4239;  I.D.  081 294 A] 

North  Pacific  Fisheries  Research  Plan 

agency:  National  Marine  Fisheries 

Service  tNMFSK  National  Otieanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  specifications  for 

1995;  request  for  comnients. 

StmMART:  NMFS  proposes  North  Pacifii: 
Fisheries  Research  Plan  (Research  Plan) 
specifications  for  calendar  year  1995. 
TTie  specifications  would  be  used  to 
calculate  fiees  to  be  paid  by  participants 
in  the  Gulf  of  Alaska  (GOA)  groundfish 


fishery.  Bering  Sea  and  Aleutiaa  Islands 
(BSAI)  management  area  groundfish 
fishery.  BSAI  area  king  and  Tanner  crab 
fisheries,  and  Pacific  halibut  fishery  in 
convemtioo  waters  off  Alaska  (Research 
Plan  fisheries)  to  fund  an  observer 
program  to  promote  management, 
conservation,  and  scientific 
understanding  of  groundfish,  halibut, 
and  crab.resources  off  Alaska. 
DATES:  Comments  must  be  received  by 
October  12. 1994. 

ADDRESSES:  Comments  should  be  sent 
to,  and  additional  information  can  be 
obtained  from.  Ronald  J.  Berg,  Chief. 
Fisheries  Management  Division,  Alaska 
Region,  National  Marine  Fisheries 
Service.  P.O.  Box  21668,  Juneau,  AK 
99802-1668  (Attn:  Lori  Gravel). 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
S.  Rivera.  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  313  of  the  Magnuson  Act.  as 
amended  by  section  404  of  the  High 
Seas  Driftnet  Fisheries  Enforcement  Act, 
Public  Law  102-582.  authorizes  the 
North  Pacific  Fishery  Management 
Council  (Council)  to  prepare,  in 
consultation  with  the  Secretary  of 
Commerce  (Secretary),  a  Research  Plan 
for  all  fisheries  under  the  Council's 
jurisdiction,  except  salmon  fisheries.  On 
September  6. 1994,  NMFS  published  a 
final  rule  at  59  FR  46126  to  implement 
the  Research  Plan.  This  rule  requires 
that  observers  be  stationed  on  certain 
fishing  vessels  and  at  U.S.  fish 
processors  participating  in  Resean;h 
Plan  fisheries,  including  extending 
these  requirements  to  the  halibut  fishery 
off  Alaska.  Observers  will  be  deployed 
for  the  purpose  of  collecting  data 
necessary  for  the  conservation, 
management,  and  scientific 
understanding  of  fisheries  under  the 
Council's  authority.  The  Research  Plan 
also  establishes  a  system  of  fees  to  pay 
for  the  costs  of  implementing  the 
Research  Plan,  beginning  January  1, 
1995.  The-  fees  are  based  on  the  exvessel 
value  of  retained  catch  from  Research 
Plan  fisheries.  Additional  background 
and  rationale  for  measures  implemented 
under  the  Research  Plan  are  contained 
in  the  preamble  of  the  proposed  rule 
published  May  6,  1994,  and  the  final 
rule,  and  are  not  repeated  here. 

NMFS  is  publishing  these  proposed 
specifications  prior  to  the  effective  date 
of  the  final  rule  implementing  the 
Research  Plan.  This  is  necessary 
because  of  the  requirement  for  public 
comment  on  proposed  spe<:ifications  for 


the  fee  collection  program,  and  becanse 
the  specifications  must  be  in  place 
before  the  calendar  year  for  whi<;h  they 
apply,  h  also  allows  affected  members 
of  the  industry  to  be  notified  and  for  the 
fee  collection  systems  to  be  put  in  place. 

Annual  Research  Plan  Specifications 

Section  677.11  of  the  Research  Plan 
regulations  requires  NMFS,  after 
Consulting  with  the  Council,  and.  in  the 
case  of  observer  coverage  levels  in  the 
crab  fisheries,  the  State  of  Alaska,  to 
publish  certain  proposed  specifications    - 
for  the  upcoming  calendar  year  in  the 
Federal  Register  and  to  invite  public 
comments.  These  proposed 
specifications  include  standard  exvessel 
prices,  total  exvessel  value,  fee 
percentage,  levels  of  observer  cx)verage 
for  Research  Plan  fisheries,  and 
embarkment/disembarkment  ports  for 
observers. 

NMFS  prepared  a  report. 
'■E.stabli.shing  the  Fee  Percentage  and 
Standard  Ex-%'essel  Prices  for  1995,"  for 
the  Council's  consideration  at  its  June 
1994  meeting.  The  report  contains 
details  of  the  derivation  of  these 
proposed  specifications,  including 
sources  of  information  and  assumptions 
that  are  not  repeated  here.  In  response 
to  comments  received  from  the  Council 
and  its  advisory  committees,  the  report 
was  subsequently  revised  to  provide  a 
greater  breakdown  of  exvessel  prices 
and  to  reflect  a  re\-ised  first-year 
program.  Copies  of  the  revi.sed  report 
are  available  (see  ADDRESSES). 

Proposed  specifications  for  calendar 
year  1 995  are  as  follows: 

1.  Standard  exvessel  prices.  Standard 
exvessel  pric-es  are  used  to  determine 
the  annual  fee  percentage  for  the 
calendar  year  and  are  the  basis  for 
calculating  bimonthly  fee  assessments. 
Standard  exvessel  prices  for  spet.ies 
har\'ested  in  Resear[:h  Pfnn  fisheries  are 
based  on: 

a.  Exvessel  price  information  by 
applicable  season,  area,  gear,  and 
processing  sector  for  the  nwst  retsint  12- 
nioiUh  period  for  wliicli  data  are 
available; 

b.  Factors  that  are  expected  to  change 
exvessel  prices  in  the  up<;oaiing 
calendar  year;  and 

c.  Any  other  relevant  information  that 
may  affect  expected  e\"ves.sel  prices 
during  the  calendar  year. 

For  1995,  proposed  standard  exvessel 
prices  of  species  from  Research  Plan 
fisheries,  based  on  best  available 
information,  are  as  follo\vs; 
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Species 


Haltout 

Tanner  Crab: 

C.  t)airdi  ...._.™.„ 

C.  opilio 

King  Crab: 

Bristol  Bay  red  „.: 

Adak  red 

Prit)ilof  red  ;.... 

Norton  Sound  red  .... 

St.  Matthew  Wue 

Dutcti  Hartxx  brown 

Adak  brown  _ 


Groundfish,  by  area  and  gear 


Arrowtooth  flounder  

Atka  mackerel 

Deepwater  flatfish 

Demersal  rockfish  ....„„. 

Flatfish  

Flathead  sole _ 

Greenland  turtwt 

Other  flatfish  .._ 

Other  red  rockfish .._ 

Other  rockfish  _. 

Pacific  ocean  perch  ...... 

Pacific  cod  

Pelagic  rockfish 

Polkx:k  (A  season) 

Pollock  (B  season) 

Rock  sole  (with  roe) 

Rock  sole  (w/o  roe) 

SaWefish  

Shallow  water  flatfish 

Shortraker/rougheye  

Slope  rockfish  

Ttvxnyhead  rockfish 

Yellowfin  sole „ 


Bering  Sea/ 
Aleutians 


Other 
gear 


0.020 
0.200 


Trawl 
gear 


0.072 

aaob 

0.030 
0.200 
0.200 
0.200 
0.200 

b.oei 

0.070 
0.352 
0.072 
0.875 


0.072 


0.020 
0.200 


Price  per 

pound. 

round 

weight' 

(S/lb) 


1.50 

1.80 
1.30 

3.70 
4.07 
5.00 
1.75 
3.01 
2.22 
2.31 


Gulf  of  Alaska  regulatory  areas  West- 
enrVCentraL'Eastem 


Other 
gear 


0.072 


0.300 
0.030 
0.200 
0.200 
0.200 
0.149 

0.081 
0.070 
0.352 
0.072 
0.545 


0.072 


0.020 
0.200 
0.154 
0.292 

ai5i 

6.030 


0.200 
0.208 
0.256 
0.078 
0.078 


0.958 
0.147 
0.267 
0.275 
0.463 


Trawl 
gear 


0.020 
0.200 
0.112 
0.249 

0.149 

0.636 


0.200 
0.167 
0.106 
0.090 
0.078 


0.545 
0.150 
0.172 
0.104 
0.326 


Other 
gear 


0.020 
0.200 
0.112 
0.473 

ai51 


Trawl 
gear 


0.030 


0.200 
0.317 
0.273 
0.078 
0.078 


0.952 
0.147 
0.273 
0.263 
0.506 


0.020 
0^00 
0.090 
0249 

6!i46 

6.636 


0.200 
0.156 
0.106 
0078 
0.078 


0.601 
0.193 
0.172 
0.104 
0326 


'  For  halibut,  dressed  weight  is  used  (headed  and  gutted) 


pnce  IS  used  for  at-sea  processors  during  the  non-roe  season 
shore-based  processors,  the  proposed  price  s  $0,072 
2 


fh«  r^.-^.^^^^  '*"2IJ9«^  non-roe  season.  If  a  separate  standard  exvessel 
the  proposed  pnce  is  S0.058.  If  a  separate  standard  exvessel  pnce  e  used  for 


f°L!?.?=:.P'°P°-'«'  '•""  »"=»«''  "I""  of  =^P«^«  from  Research  pSn  flsheries.  based  o.  LsT^tSabU  informalion. 


are  as  follows: 


Projected  1995  Retained  Catch,  Price,  and  Exvessel  Value  by  Species 


Species 


HaTibut 

Tanner  Crab: 

C.  bainM 

C.  opilio ._v... 

King  Crab: 

Bristol  Bay  red  

Adak  red _ 

Pribilof  red 

Norton  Sound  red  ... 

St.  Matthew  blue 

Dutch  Hartxjr  t>rown 

Adak  brown 


Retained 

catch 

(xl.OOO  lbs) 


44,000 

15,200 
100,000 

13,200 
1,000 
2.600 
300 
2,900 
1,200 
4,100 


Price' 
(S/lb) 


Exvessel 

value  ^ 

(xS  1,000) 


1.50 

1.80 
1.30 

3.70 
4.07 
5.00 
1.75 
3.01 
2.22 
2.31 


66,000 

27,360 
130.000 

48.840 
4,070 

13,000 

525 

8,729 

2,664 

9,471 


JMI 
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Species 


Total  crab  ,...,. 

Groundfish: 

Arrowtooth  flourxJer  ... 

Atka  mackerel  

Deepwater  flatfish  ..... 

Demersal  rockfish  

Flatfish 

Flathead  sole  

Greenland  turbot 

Other  flatfish „. 

Other  red  rockfish 

Otiier  rockfish 

Pacific  ocean  perch  ".. 

Pacific  cod 

Pelagic  rockfish 

Pollock  (A  season)  .... 
Pollock  (B  season)  .... 
Rock  sole  (w/o  roe)  ... 
Rock  sole  (with  roe)  .. 

SaWefish  

Shalk>w  water  flatfish 
Shortraker/rougheye  . 

Slope  rockfish  

Thornyhead  rockfish  . 
Yellowfin  sole 


Total  Groundfish 

Research  Plan  Flstienes  Total  *  3693  million 


Retained 

Price' 
-     (S/lb) 

Exvessel 

catch 

valued 

(xl.OOOIbs) 

(xSl,00O) 

140,500 

3  242,559 

4,224 

0.020 

84 

106,175 

0.200 

21.231 

12,628 

0.112 

1,416 

r      1.620 

0.407 

659 

19,037 

0.072 

1.370 

4,067 

0.149 

606 

13,798 

0.300 

4,139 

17,855 

0.030 

536 

3,641 

0.200 

728 

33,092 

0.200 

6,617 

970 

0.200 

194 

356,081 ' 

0.176 

62.842 

5,896 

0-.116 

686 

1,061,105 

0.081 

86.399 

1,719.046 

0.071 

121,497 

18,006 

0.072 

1,296 

28,399 

0.352 

9,995 

52,243 

0.914 

47,747 

13,685 

0.150 

2,052 

2,815 

0.199 

559 

13,388 

.     0.105 

1.406 

1,803 

0.389 

701 

152,489 

0.072 

^0,977 

3.642.065 

383.737 

'  Exvessel  prices  for  groundfish  are  weighted  average  prices  across  area  and  gear. 

2  The  product  of  retained  catch  and  price  does  not  necessarily  equal  the  exvessel  value  due  to  rounding  of  retained  catch  and  price. 

3  After  S2.1  million  of  catch  in  State  waters  is  subtracted. 

"Total  does  not  exactly  equal  sum  of  total  grourKffish,  halitxjt,  and  crab  due  to  rounding. 

Note:  If  a  BSAI  pollock  non-roe  season  price  of  S0.058  per  pound  is  used  for  at-sea  processors  instead  of  tt>e  shore-based  processor  price  of 
S0.072,  total  exvessel  value  is  reduced  by  about  SI  3  million.  The  use  of  a  shore-based  processor  rock  sole  price  of  S0.072-throughout  the  year 
for  rock  sole  deliveries  to  shore-based  processors  instead  of  the  at-sea  processor  price  of  30.352  during  the  roe  rock  sole  fishery  reduces  total 
value  by  less  than  SO.l  million. 


3.  Research  Plan  fee  percentage.  The 
Research  Plan  fee  percentage  for  a 
calendar  year  must  equal  the  lesser  of  2 
percent  of  the  exvessel  value  of  retained 
catch  in  the  Research  Plan  fisheries^or 
the  fee  percentage  calculated  using  the 
following  equation: 
Fee  percentage=(l00x(RRPC-FB-OF)/ 

V1/(1-NPR), 
where; 
RRPC  is  the  projection  of  recoverable 

Research  Plan  costs  for  the  coming 

year; 
FB  is  the  projected  end  of  the  year 

balance  of  funds  collected  under 

the  Research  Plan; 
OF  is  the  projection  of  other  funding  for 

the  coming  year; 
V  is  the  projected  exvessel  value  of 

retained  catch  in  the  Research  Plan 

fisheries  for  the  coming  year;  and 
NPR  is  the  percent  (expressed  as  a 

decimal)  of  fee  assessments  that  are 

expected  to  result  in  nonpayment. 
For  1995,  the  best  estimate  of  RRPC  is 
$15.4  million.  FB  will  be  $0  for  1995; 


because  no  fees  will  be  collected  in 
1994,  no  balance  of  funds  at  the  end  of 
1994  will  be  applied  against  program 
costs  in  1995.  OF  for  1995  is  projected 
to  be  $2.6  million,  consisting  of  $2.1 
million  from  NMFS  and  $0.5  million 
from  the  Alaska  Department  of  Fish  and 
Game.  V  for  1995  is  estimated  lo  be 
$692.7  million,  as  described  under  item 
2  above.  NPR  is  estimated  at  2.5  percent. 
Therefore,  applying  the  formula  above, 
the  calculated  fee  percentage  would  be: 

ll00x($15.4  million -$0- $2.6  million)/ 
$692.7  millionl/d  -  .025)  =  1.9 
percent. 

Because  the  calculated  fee  is  less  than 
the  maximum  assessable  fee,  the 
proposed  fee  percentage  for  1995  is  1.9 
percent. 

4.  Obsen'er  coverage.  For  1995, 
observer  coverage  levels  in  Research 
Plan  fisheries  are  unchanged  from  1994 
and  are  set  out  at  §  677.10(a). 

5.  Embarkment/disembnrkment  ports. 
For  1995,  observer  contractors  and 
vessels  required  to  have  observer 


coverage  arrange  for  observer 
embarkment  and  disembarkment.  NMFS 
is  not  involved  in  this  arrangement. 
Therefore,  specification  of  embarkment/ 
disembarkment  ports  for  1995  is  not 
necessary. 

Final  Research  Plan  Specifications 

NMFS  will  consider  comments 
received  on  these  proposed 
specifications  and,  after  consulting  with 
the  Council,  will  publish  final 
specifications  in  the  Federal  Register. 

Classification 

This  action  is  proposed  to  be  taken 
under  the  authority  of  50  CFR  677.11,  as 
published  at  59  FR  46126,  September  6, 
1994,  and  is  exempt  from  review  under 
E.O.  12866. 

Dated;  September  6, 1994. 
Gary  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-22478  Filed  9-9-94;  8:45  am| 
BtLLtNG  CODE  3510-22-P 


Federal  Register 

Vol.  59.  No.  175 

Monday.  September  12,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  apphcabte  to  the 
public.  Notkies  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of  - 
pefitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Environmental  Impact  Statement,  Port 
Houghtcn/Cape  Fanshaw  Timber 
Sale(s),  Tongass  National  Forest, 
Stikine  and  Chatham  Areas, 
Petersburg  and  Sitka,  AK    . 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  The  Stikine  and  Chatham 
Areas  of  the  USDA  Forest  Ser\'ice 
propose  to  harvest  123  million  board 
feet  (MMBF)  of  timber  volume  (net 
sawlog)  from  the  Port  Houghton/Cape 
Fanshaw  area  of  the  Tongass  National 
Forest,  and  to  construct  84.2  miles  of 
road  and  one  log  transfer  facility  (LTF). 
The  timber  would  be  harvested  from  94 
units  covering  5.860  acres.  The  harvest 
units  were  selected  from  a  unit  pool  of 
186  units  containing  a  total  of  225 
MMBF  of  timber  volume  (net' sawlog) 
oyer  10,904  acres.  The  roads  associated 
with  the  proposed  action  were  selected 
from  a  road  pool  of  174  miles  for  the 
entire  project  area.  The  proposed  action 
would  offer  timber  in  one  or  more  sales. 
(A  map  of  the  unit  pool,  the  proposed 
action,  and  roads  is  available  from  the 
address  provided.) 

The  project  area  includes  Value 
Comparison  Units  (VCUs)  79  through  89 
on  the  Mainland  in  southeast  Alaska, 
encompassing  approximately  193,000 
acres.  VCUs  80-89  have  been  allocated 
by  the  Tongass  Land  Management  Plan 
to  Land  Use  Designation  (LUD)  IV. 
emphasizing  primarily  commodity  or 
market  resources.  VCU  79  has  been 
allocated  to  LUD  III,  emphasizing  a 
variety  of  uses,  both  commodity  and 
amenity,  to  provide  the  greatest 
combination  of  benefits. 

The  purpose  of  this  project  is  to 
provide  110  to  125  MMBF  of  timber  for 
harvest  according  to  direction  described 
in  the  Tongass  Land  Management  Plan, 
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to  meet  the  Federal  obligation  to  make 
timber  volume  available  for  harvest  by 
timber  operators,  and  to  improve  the 
timber  productivity  of  the  project  area 
by  harvesting. mature  stands  of  timber 
and  replacing  them  with  faster  growing 
stands  of  second-growth  timber. 

The  decision  to  be  made  is  whether  to 
make  timber  available  for  harvest  and 
improve  timber  productivity  in  the  Port 
Houghton/Cape  Fanshaw  Project  area 
while  also  providing  a  combination  of 
recreation,  fish,  water,  and  wildlife  for 
the  resource  uses  of  society  now  and 
into  the  future.  This  decision  will  be 
made  by  Abigail  R.  Kimbell,  Forest 
Supervisor  of  the  Stikine  Area. 

If  timber  is  made  available  for  harvest, 
the  Forest  Supervisor  will  also  decide 
(a)  the  volume  of  timber  to  make 
available,  (b)  the  location  and  design  of 
the  timber  harvest  units  and  log  transfer 
facilities,  (c)  the  location  and  design  of 
associated  mainline  and  local  road 
corridors,  and  (d)  appropriate  mitigation 
measures  for  all  alternatives  in  the 
project  area. 

EFFECTIVE  DATE:  Public  scoping  will 
begin  in  September-1994  and  will 
continue  over  the  life  of  the  analysis. 
The  Draft  EIS  is  scheduled  for 
publication  in  June  1995  and  the  Final 
EIS  in  January  1996.  Written  comments 
concerning  this  proposed  action  should 
be  received  within  30  days  of  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  estimated  to  be 
September  16th. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Port  Houghton/Cape  Fanshaw 
analysis  is  being  conducted  by 
Parametrix,  Inc.  under  contract  to  the 
Stikine  and  Chatham  Areas  of  the 
Tonga.ss  Notional  Forest.  Questions  and 
written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Pamela  Gunther,  Team  Leader, 
Parametrix  Inc.,  5808  Lake  Washington 
Blvd  N.E.,  Kirkland,  WA  98033,  phone 
(206)  822-8880,  fax  (206)  889-8808. 
SUPPLEMENTARY  INFORMATION:  A  public 
scoping  letter  will  be  sent  to  all  persons 
indicating  an  interest  in  the  project  by 
responding  to  the  Stikine  Area  Projet:t 
Schedule  or  Chatham  Area  Schedule  of 
Proposed  Actions,  or  who  otherwise 
notify  the  Stikine  or  Chatham  Areas  that 
they  are  interested  in  the  Port 
Houghton/Cape  Fanshaw  Timber 
Harvest  project.  Public  scoping  inet»tings 
will  be  scheduled  during  the  last  week 
in  September  in  the  communities  of 


Wrangell,  Kake,  Petersburg.  Juneau,  and 
Hobart  Bay. 

The  EIS  will  evaluate  a  number  of 
timber  harvest  alternatives  ranging  from 
a  no-action  alternative  to  har\'esting  110 
to  125  MMBF  of  timber.  Action- 
alternatives  are  likely  to  varv  according 
to  volume  of  timber  (110-125  MMBF), 
the  amount  and  location  of  roads,  the 
number  and  location  of  log  transfer 
facilities,  the  number  and  location  of 
harvest  units,  and  the  silvicultural 
methods  applied  to  each  unit.  Each 
action  alternative  will  be  designed  by 
selecting  units  and  roads  from  the  unit 
pool  and  road  pool,  and  each  alternative 
will  fulfill  the  purpose  and  need  for  the 
project  and  will  respond  to  at  lea.st  one 
of  the  significant  issues. 

Preliminary  issues  include: 

1.  Soils:  Portions  of  the  project  area 
are  mapped  as  rough  mountainous  land 
characterized  by  steep  rocky  slopes, 
icefields,  and  glaciers.  High  soil  hazard 
classes  also  occur  in  the  project  area. 
How  will  the  ahematives  be  designed  to 
protect  the  area  from  landslides?  What 
effect  would  each  alternative  have  on 
the  soil  resources? 

2.  Fisheries/Watershed:  Har\est 
operations  could  affect  water  quality, 
sedimentation,  and  fish  passage.  Mass- 
wasting  of  sediments  from  cut-and-fill 
slopes  can  deliver  sediment  to  streams. 
Harvest  adjacent  to  streams  without  fish 
m.-iv  iiK.rea.se  water  temperature  in 
waters  what  would  ultimately  drain  to 
Class  I  and  Class  II  streams.  How  will 
fish  streams  be  protected  from  direct 
and  indirect  impacts  caused  by 
harv'^sting  limber  and  building  roads? 
What  effect  would  each  alternative  have 
on  fi.^heries  and  watershed? 

.3.  Wildlife:  Several  goshawks  and 
tlxir  nests  have  been  located  in  the 
projiif  t  area.  Mountain  goats  inhabit  the 
rocky  ntountain  terrain.  Marbled 
murrelets  are  well  distributed  in  the 
project  area  and  u.se  the  Sandbom  Canal 
and  Port  Houghton  Salt  Chuek  for 
foraging.  How  will  these  and  other 
wildlife  be  protected?  How  will  travel 
corridors  among  high-intensity  use  areas 
be  preserved?  What  effect  will  each 
alferiiative  have  on  wildlife? 

4.  Subsi.stence:  A  preliminjfty  review 
of  subsistence  use  in  the  Port  Houghton/ 
Cape  Fanshaw  project  area  has 
identified  eight  subsistence  resour»:es 
(deer,  harbor  seals,  salmon,  fin  fish, 
waterfowl,  marine  invertebrates, 
mountain  goat,  and  mammal  trapping) 
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by  three  different  communities 
(Petersburg,  Wrangell,  and  Kake).  How 
will  these  resources  be  protected  either 
from  loss  of  the  resource  or  overuse  due 
to  increased  accessibility  that  may  occur 
from  road  construction?  To  what  extend 
will  each  alternative  affect  subsistence 
resources  and  use  within  the  project 
area? 

5.  Recreation:  Recreation  sites  at  the 
project  area  occur  as  natural, 
unmodified  environments  with  little 
evidence  of  human  activity.  Most  of 
these  sites  occur  along  shoreline  areas 
and  include  boating,  camping,  hunting, 
and  fishing.  What  affect  would  the 
change  from  primitive  to  semi-primitive 
roaded  recreational  opportunity  have  on 
existing  and  future  uses?  How  will  the 
alternatives  address  future  recreational 
uses  while  preserving  the  type  of 
opportunities  used  historically? 

6.  Cultural  Resources:  A  total  of  47 
cultural  sites  have  been  documented  at 
the  Port  Houghton  project  area  through 
field  investigations  conducted  this 
summer.  One  site  consists  of  well 
preserved  artifacts  that  date  as  early  as 
10.000  years  old.  How  will  these 
resources  be  protected  from  timber 
harvest,  road  construction,  and  potential 
vandalism?  What  effect  would  each 
alternative  have  on  the  cultural 
resources  in  the  project  area? 

7.  Visual  Resources:  Timber 
management  activities  will  alter  the 
appearance  and  perceived  visual  quality 
of  the  project  area  and  vicinity.  What 
type  of  mitigation  measures  will  be 
developed  to  reduce  impacts  to  the 
visual  quality  of  the  area?  What  effect 
will  the  alternatives  have  on  the  visual 
quality? 

PERMITS:  To  proceed  with  the  timber 
hardest  as  proposed,  various  permits 
must  be  obtained  from  other  agencies. 
Applications  for  these  permits  would 
take  place  after  the  Final  EIS  is  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  not  sooner  than  30 
days  following  publication  of  this 
decision  in  the  Petersburg  Pilot 
newspaper,  published  in  Petersburg, 
Alaska. 

Both  the  EPA  and  the  U.S.  Army 
Corps  of  Engineers  have  been  requested 
to  participate  as  cooperating  agencies  in 
preparation  of  the  EIS.  The  agencies  and 
their  responsibilities  are  as  follows:  U.S. 
Army  Corps  of  Engineers  has  the 
responsibility  for  approval  of  discharge 
of  dredged^r  fill  materials  into  the 
waters  of  the  United  States  (Section  404 
of  the  Clean  Water  Act),  and  approval  of 
construction  of  structures  or  work  in 
navigable  waters  of  the  United  States 
(Section  10  of  the  Rivers  and  Harbors 
Act  of  1899);  EPA  has  responsibility  for 


the  National  Pollutant  Discharge 
Elimination  System  Review  (Section 
402  of  the  Clean  Water  Act).  Other 
agencies  which  will  participate  are  as 
follows:  State  of  Alaska,  Department  of 
Natural  Resources  has  responsibility  for 
authorization  for  occupancy  and  use  of 
tidelands  and  submerged  lands;  State  of 
Alaska,  Department  of  Environmental 
Conservation  has  responsibility  for  the 
Solid  Waste  Disposal  Permit  (Section 
402  of  Clean  Water  Act)  and  the 
Certificate  of  Reasonable  Assurance 
(Section  404  of  Clean  Water  Act);  U.S. 
Coast  Guard  has  responsibility  for  Coast 
Guard  Bridge  Permits  (in  accordance 
with  the  General  Bridge  Act  of  1946) 
required  for  all  structures  constructed 
within  the  tidal  influence  zone. 
PUBLIC  COMMENT:  Interested  parties  are 
invited  to  comment.  The  comment 
period  on  the  Draft  EIS  will  be  45  days 
from  the  date  the  Environmental 
Protection  Agency  Notice  of  Availability 
appears  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC.  435  U.S.  519,  533  11978]). 
Also,  environmental  objections  that 
could  have  been  raised  at  the  Draft  EIS 
stage  may  be  waived  if  not  raised  until 
after  the  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts  (City 
ofAngoon  v.  Model.  803  F.2d  1016. 
1022  [9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  lE.D.  Wis.  1980|).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  environmental  impact  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 


alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environment  Policy  Act  in  40 
CFR  1503.3  while  addressing  these 
points. 

The  responsible  official  for  the 
decision  is  Abigail  R.  Kimbell,  Forest 
Supervisor  of  the  Stikine  Area,  Tongass 
National  Forest,  Alaska  Region, 
Petersburg,  Alaska. 

Dated:  September  2, 1994. 
Abigail  R.  Kimbell, 

Forest  Supervisor. 

|FR  Doc.  94-22383  Filed  9-^-94:  8:45  am) 
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Soil  Conservation  Service 

Bear  Butte  Water  Users  Association 
Pipeline  Project 

AGENCY:  Soil  Conservation  Service. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI). 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  Environmental  Impact 
Statement  is  not  being  prepared  for  the 
Bear  Butte  Water  Users  Association 
pipeline  project  in  Meade  County, 
South  Dakota. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rodney  D.  Baumberger,  Acting  State- 
Conservationist,  USDA,  Soil 
Conservation  Service,  Federal  Building, 
Room  203,  200  4th  Street  SW.  Huron, 
South  Dakota,  57350-2475,  telephone 
(605) 353-1783. 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  Assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Rodney  D.  Baumberger, 
Acting  State  Conservationist,  has 
determined  that  the  preparation  and 
review  of  an  Environmental  Impact 
Statement  is  not  needed  for  this  project. 

The  project  concerns  a  plan  for  the 
installation  of  a  rural  pipeline  to 
provide  water  of  good  quality  and 
suitable  quantity  to  five  ranchers  along 
Spring  Creek,  near  Bear  Butte  in  Meade 
County,  South  Dakota.  The  water  will  be 
used  for  livestock  and  domestic 
purposes. 


A  Memorandum  of  Agreement 
developed  by  the  Soil  Conservation 
Service  with  the  National  Advisory 
Council  on  Historic  Preservation 
identifies  the  steps  that  will  be  taken  to 
address  the  concerns  identified  by 
Indian  Tribes  who  use  Bear  Butte  for 
religious  and  cultural  purposes. 

Tne  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency,  Indian  Tribes,  and  to 
various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limiled  number  of  copies  of  the  FONSI 
are  available  to  fill  single-copy  requests 
at  the  above  address.  The  total 
Environmental  Assessment  is  on  file 
and  may  be  reviewed  by  contacting 
Rodney  D.  Baumberger,  Acting  State 
Conservationist.  No  administrative 
action  on  implementation  of  the  project 
will  be  taken  until  30  days  after  the  date 
of  this  publication  in  the  Federal 
Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10901,  Resource  Conservation 
and  Development  Program.  Executive  Order 
12372  regarding  inter-government  review  of 
federal  and  federally-assisted  programs  and 
projects  is  applicable) 

August  23, 1994. 
Leroy  Holtsclaw, 

Assistant  State  Conservationist. 

|FR  Doc.  94-22384  Filed  9-9-94;  8:4.5  ami 
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Middle  Tangipahoa  Watershed 
Revision  No.  1,  Tangipahoa  Parish,  LA 

AGENCY:  Soil  Consen'ation  Service, 

USDA. 

ACTION:  Notice  of  a  Finding  of  No 

Significant  Impact.  .    ' 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40  ■ 
CFR  part  1500);  and  the  Soil  • 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  Uie 
Middle  Tangipahoa  Watershed, 
Tangipahoa  Parish,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Gohmert,  State 
Conservationist,  Soil  Conservation 
Service,  3737  Government  Street, 
Alexandria.  Louisiana  71302,  telephone 
(318) 473-7751. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  the 
federally  a.ssisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 


the  environment.  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  water  quality 
improvement  plan  for  the  Tangipahoa 
River,  a  scenic  stream,  located  in 
Tangipahoa  Parish,  Louisiana.  The 
planned  works  of  improvement  include 
installing  waste  management  systems  on 
approximately  36  dairies. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated;  August  30.  1994. 
Donald  W.  Gohmert, 
Stotp  Conservationist. 
(PR  Doc.  94-22385  Filed  9-9-94;  8:45  am] 

BILLING  CODE  34ia-16-M 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Alaska 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Correction. 

SUMMARY:  In  the  issue  of  Friday,  August 
19,  1994,  make  the  following  correction: 
On  page  42815,  the  Metropolitan  Area  is 
listed  as  Anchorage.  The  correct 
Metropolitan  Area  is  the  State  of  Alaska. 
If  you  have  any  questions,  contact 
Steven  Saho  at  (415)  744-3001. 

Dated:  September  7.  Ifl94. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer.  - 

jFR  Doc.  94-22513  Filed  9-9-94;  8:45  am) 

BILUNG  CODE  3S10-21-P-M 


Business  Development  Center 
Applications:  Phoenix,  AZ 

AGENCY:  Minority  Business 
Development  Agency;  Commerce. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  for  its  Phoenix,  Arizona 
Minoritv  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
ser\ices  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end.  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Phoenix,  Arizona 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  09-10-95006-01. 
DATES:  The  closing  date  for  applications 
is  October  17,  1994.  Applications  must 
be  post-marked  on  or  before  October  17. 
1994.  A  pre-application  conference  will 
be  held  on  October  3,  1994,  at  10:00 
a.m.,  at  the  Phoenix  City  Hall, 
Conference  Room  B,  1st  Floor,  200  West 
Washington  Street,  PhSenix.  Arizona 
85003. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  San  Francisco 
Regional  Office,  22l'Main  Street,  Room 
1280,  San  Francisco,  California  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Saho  at  (415)  744-3001. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availabilitv  of 
Federal  funds,  the  cost  of  performance 
of  the  first  budget  period  (12  months) 
from  February  1,  1995  to  januarv  31, 
1996,  is  estimated  at  $222,196.  the  tot.Tl 
Federal  amount  is  S188,867  and  is 
composed  of  $184,260  plus  the  Audit 
Fee  amount  of  $4,607.  The  application 
mu.st  include  a  minimum  co.st  share 
15%  $33,329  in  non-federal  (cost- 
sharing)  contributions  for  a  total  proje(.t 
co.st  of  $222,196.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereoi. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  nt-eds 
of  the  business  community  in  genenil 
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and.  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
respon.sibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  appUcation  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
SlO  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergoverrunental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  appUcation  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  0MB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies. 


and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obUgation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C 
1001. 

Primary  Applicant  Certifications — All 
primarv'  applicants  must  submit  a 
completed  form  CD-511.  "Certifications 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters:  Drug-Free 
Workplace  Requirements  and 
Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debtrment  and 


Suspension"  and  the  i^lated  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26.  subpart 
F.  "Govemmentwide  Requirenients  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28.  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,'"  as  required  under  15  CFR 
part  28.  Appendix  B. 

Lower  Tier  Certifications — Recipients 
sliall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
inslructions  contained  in  the  award 
document. 

Buy  American-made  Eqiiipmentor 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121.  Sections  606  (a) 
and  (br. 

11.800    Minority  Business  Development 
Center 
(Catalog  of  Federal  Domestic  Assistance) 

Dated;  August  31. 1994. 

Donald  L.  Powers, 

Fudvrul  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
[FR  Doc  94-2251  i!  Fiied  9-9-94;  8:45  dm} 
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National  Oceanic  and  Atmospheric 
Administratior^ 

•  [I.D.  090694B] 

Mid-Atlantic  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerc"e. 

ACTION:  Notice  of  public  meetings.. 

SUMMARY:  The  Mid-Atlantic  Fishery  ' 
Management  Council  (Council)  and  its 
Coastal  Migratory  Committee  (with 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  Bluefish  Board). 
Demersal  Species  Committee  (with 
ASMFC  Summer  Flounder  Board),  Large 
Felagics  Committee,  and  Enforcement 
Committee  will  hold  public  meetings  on 
September  27-29,  1994,  at  the  Radisson 
Hotel  Philadelphia  Airport.  500  Stevens 
Drive.  Philadelphia.  PA  19113, 
telephone:  (215)  521-5900. 

On  September  27,  the  Coastal 
Migratory  and  Demersal  Species 
Committees  will  meet  from  10:00  a.m. 
until  5:00  p.m.  On  September  28,  the 
full  Council  will  begin  its  meeting  at 
8:00  a.m.  with  the  election  of  officers 
and  will  adjourn  at  3:00  p.m.  The  Large 
Pelagics  and  Enforcement  Committees 
will  meet  from  3:00  p.m.  until  5:00  p.m. 
On  September  29,  the  Council  will  meet 
from  8:00  a.m.  until  approNimatelv 
noon. 

The  following  topics  will  be 
discussed: 

(1)  Bluefish  management 
recommendations  for  199.5; 

(2)  Summer  flounder  management 
recommendations  for  1995; 

(3)  Swordfish  scoping  document; 

(4)  International  Ckjmmission  for  the 
Conservation  of  Atlantic  Tunas  peer 
review  report; 

(5)  Enforcement  Committee  program; 

(6)  Election  of  new  officers; 

(7)  Surf  clam/ocean  quahog 
management  recommendations  for  1995 
(per  Committee  meeting  held  on 
September  12,  1994  (59  FR  42819, 
August  19. 1994));  and 

(8)  Other  fishery  management  matters. 
The  Council  meeting  may  be 

lengthened  or  shortened  based  on  the 
progress  of  the  meeting.  The  Council 
may  go  into  closed  session  to  discuss 
personnel  or  national  security  matters. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid- Atlantic  Fishery  Management 
Council,  300  S.  New  Street.  Dover.  DE 
19901;  telephone:  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to    " 


people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331.  at  least 
5  days  prior  to  the  meeting  date. 

Datiid:  .September  7.  1994.     . 
David  S.  Crestin, 

Acting  Director,  Offifs  of  Fisheries 
Conservation  and  Management.  Xational 
Marine  Fisheries  Senice.  . 
IFR  Doc.  94-22479  Filed  9-«)-94;  8;43  ami 

BILLING  CODE  3S10-22-F 


[1.0.0818940] 

Western  Pacific  Fishery  Management 
Council;  Meetings 

agency:  National  Marine  Fisheries 

Serv  ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  change  of  public 

meeting  dates. 

SUMMARY:  The  dates  for  the  meetings  of 
the  Western  Pacific  Fisher>' 
Management  Council's  Small  Boat 
Pelagic  Fisheries  Working  Group,  as 
pitblished  August  24,  1994  (59  FR 
4355.5).  have  been  changed  from 
September  28,  1994,  to  September  22. 
1994,  and  from  October  19,  1994,  to 
October  13.  1994.  The  September  7 
meeting  remains  unchanged.  All  other 
information  as  printed  in  the  previous 
publication  also  remains  unchanged. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Regional  Fishery 
Management  Council,  1164  Bishop 
Street.^uite  1405,  Honolulu.  HI  96813; 
telephone:  (808)  ,522-8220. 

Diit'Mj:  Scpfcml)er  7.  1994 
David  S.  Crestin, 

Acting  Director.  Office  ofFi.sheries 
Conservation  and  Management,  Sational 
Marine  Fisheries  Sejxice. 

IFR  Doc.  94-22480  Filed  9-9-94:  8:45  ami 

BILLING  CODE  3510-22-F 

[I.D.  0831 94E] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  a  request  for 

Modification  1  to  Permit  923  (P509A). 

On  June  29.  1994,  notic-e  was 
published  (59  FR  33489)  that  Permit  923 
had  been  issued  to  Robert  van  Dam 
(P509A)  to  take  listed  hawksbill  sea 
turtles  {Eretmochehs  imbricata)  and 
listed  green  sea  turtles  [Chelnnin  mvdas] 


for  habitat  and  population  studies  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1543) 
and  the  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-227). 

Notice  is  hereby  given  that  Robert  van 
Dam  has  applied  in  due  form  for  a 
modification  to  Permit  923  for  the  take 
of  80  additional  listed  hawksbill  sea 
turtles.  The  permit  expires  on  Decajmbt^r 
31.  1994. 

Written  data  or  views,  or  reque.sti5  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director. 
Office  of  Protected  Resources,  NMFS. 
1335  East-West  Hwv..  Silver  Spring,  MD 
20910-3226.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  whv  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summar\ 
are  those  of  the  Apphcant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  NMFS. 
1315  Ea.st-West  Hwv..  Room  13229. 
Silver  Spring,  MD  20910-3226  (301- 
713-2322);  and 

Director,  Southeast  Region,  NMFS. 
NOAA,  9721  Executive  Center  Drive,  Si 
Petersburg,  FL  33702-2432  (813-893- 
3141);  and 

Director.  Southwest  Region.  NMFS. 
NOAA,  501  West  Ocean  Blvd..  Suite 
4200,  Long  Beach,  CA  90802-4213 
(310-980-4016). 

Dat.'d:  .Sept(!mbt;r  6. 1994.* 
Herbert  W.  Kaufinan. 

Deputy  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Senu  »- 
IFR  Doc.  94-22378  Filed  9-9-94:  8:45  ami 
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Patent  and  Trademark  Office 

Conference  on  "Fair  Use"  and  the 
National  Information  Infrastructure 
(Nil) 

AGENCY:  Patent  and  Trademark  Office. 

Coinmert;e. 

ACTION:  Notice  of  first  meeting  of 

conference. 

SUMMARY:  The  Working  Group  on 
Intellectual  Propierty  Rights  of  the  Whiti 
House  Infrastructure  Task  Force  (IITr ) 
issued  a  preliminary  draft  of  its  repc 
"Intellectual  Property  and  the  Nation. >i 
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Information  Infrastructure."  on  July  7. 
1994.  Copies  of  the  report  may  be 
obtained  by  calling  the  U.S.  Patent  and 
Trademark  Office  at  (703)  305-9300  or 
by  sending  a  written  request  to  the 
Commissioner  of  Patents  and 
Trademarks.  U.S.  Patent  and  Trademark 
Office,  Box  4.  Washington.  D.C.  20231. 
marked  to  the  attention  of  Terri  A. 
Southwick.  Office  of  Legislative  and 
International  Affairs. 

The  preliminary  draft,  on  page  134, 
stated  that  the  Working  Group  would 
sponsor  a  conference  to  bring  together 
copyright  owner  and  user  interests  to 
develop  guidelines  for  fair  uses  of 
copyrighted  works  by  and  in  public 
libraries  and  schools.  The  draft  further 
stated  that  anyone  who  wished  to 
participate  in  the  conference  should 
request  to  do  .so  by  sending  a  request  to 
Tern  A.  Southwick.  The  participants 
have  been  chosen  and  notified.  Every 
effort  was  made  to  ensure  that  a  wide 
diversity  of  opinion  will  be  represented 
at  the  conference.  Roughly  equal 
numbers  of  participants  were  chosen 
from  owners  of  copyriglits.  educators 
and  librarians.  Those  who  requested  to 
participate  but  could  not  be 
accommodated  due  to  the  large  number 
of  requests  are  invited  to  attend  this  and 
all  subsequent  meetings.  There  will  be 
an  opportunity  for  those  not  chosen  to 
participate  to  make  or  submit  comments 
and  questions.  All  meetings  will  be 
open  to  the  public. 
DATES:  The  first  session  of  the 
conference  will  be  held  in  Washington. 
D.C.  on  September  21. 1994.  It  will 
bpgin  at  12:30  and  last  until  5:00. 
ADDRESSES:  The  conference  will  be  held 
at  the  Department  of  Commerce 
Auditorium.  Department  of  Commerce. 
14th  Street  &  Pennsvlvania  Avenue, 
N.W.,  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Meyer  or  Michael  O'Neil.  Office  of 
Legislative  and  International  Affairs, 
U.S.  Patent  and  Trademark  Office.  Box 
4.  Washington,  D.C.  20231.  Telephone: 
(703)  305-9300;  Fax:  (703)  30.i-8885. 
SUPPLEMENTARY  INFORMATION:  The 
Working  Group  on  Intelle<;tual  Property 
Rights,  chairecl  by  Assistant  Secretary  of 
Commerce  and  Commissioner  of  Patents 
and  Trademarks  Bruce  A.  Lehman,  was 
established  as  part  of  the  White  house 
Information  Infrastructure  Task  Fon^. 
The  Task  Force,  chaired  by  Secretary  of 
Commerce  Ronald  H.  Brown,  was 
created  to  work  with  Congress  and  the 
private  sector  to  develop  comprehensive 
telecommunications  and  information 
policies  aimed  at  articulating  and 
implementing  the  Administration's 
vision  for  the  National  Information 
infrastructure  (NH) 


"intellectual  Property  and  the 
National  Information  Infrastructure:  A 
Preliminary  Draft  of  the  Ref>ort  of  the 
Working  Group  on  Intellectual  Property 
Rights"  represents  the  Working  Group's 
examination  and  analysis  to  date  of  the 
intellectual  property  implications  of  the 
Nil.  and  includes  the  Group's  draft 
findings  and  recommendations. 

The  Working  Group's  concerns  about 
the  role  of  fair  use  in  the  Nil 
environment  were  expressed  in  the 
preliminary  draft.  Guidelines  for  library 
and  educational  use  of  printed  matter 
and  music  that  were  voluntarily 
adopted  by  diverse  parties  and  set  out 
in  the  house  and  Conference  reports  ~ 
accompanying  the  1976  Copyright  Act 
appear  not  to  apply  to  the  Nil 
environment  and  thus  to  require 
modification  or  elaboration  to  deal  with 
digital  works  and  on-line  services.  The 
initial  meeting  on  September  21, 1994. 
will  establish  the  structure  through 
which  such  modifications  or 
elaborations  may  be  achieved. 

The  Working  Group  solicited  written 
c;oninients  from  the  public  on  the 
preliminary  report  in  a  notice  published 
at  59  FR  35912  on  July  14. 1994  and 
gave  notice  of  hearings  on  the 
preliminary  report  in  a  notice  published 
at  59  FR  42'819  on  August  19.  1994.  The 
hearings  are  being  held  in  Chicago,  on 
September  14.  1994  in  Los  Angeles  on 
September  16,  1994  and  in  Washington 
on  September  22  and  23,  1994.  The 
written  comments  received,  the 
testimony  given  at  the  hearings,  and  any 
guidelines  or  recommendations  agreed 
to  by  the  participants  of  the  "Fair  Use" 
conference  will  be  considered  by  the 
U'orking  Group  in  the  Final  Report. 

Diitid;  .September  7.  1994. 
Michael  K.  Kirk. 

fh-piity  Aasistar.t  Secnlary  of  Comiiierxf  und 
Deputy  Commissioner  of  Patents  and 
Trademarks. 

jFK  Dix:.  94-<;25«i7  Filed  9-9-94;  8:4.'i  am] 
BILLING  CODE  3S10-16-M 


THE  COMMISSION  ON  THE  SOCIAL 
SECURITY  NOTCH'  ISSUE 

Notice  of  Public  Hearings  and 
Requests  for  Written  Statements 

AGENCY:  The  Commission  on  the  Social 
Security  Notch  Issue. 
ACTION:  Notice  of  hearing. 

SUMMARY:  The  Commission  on  the 
Social  Security  Nottii'  Issue  was 
established  by  the  Treasury ,  Postal 
Service,  and  General  Government 
Appropriations  Act  of  Fiscal  Year  1993 
(Pub.  L.  102-393.  September  10, 1992). 


BACKGROUND:  The  legislation  adopted  in 
1972  to  provide  for  automatic  cost  of    - 
living  adjustments  (COLA's)  in  social 
security  benefits  contained  a  flawed 
formula  for  determining  benefits  which 
resulted  in  higher  benefits  than 
intended.  In  1977,  Congress  enac;ted 
legislation  to  remove  this  flaw.  The  new 
law  was  effective  for  all  beneficiaries 
born  after  1916  and  the  resuhing  benefit 
modific;ation  for  tho.se  born  for  .several 
years  after  that  date  created  what  bar- 
become  known  as  the  'notch'  issue. 

DATES:  The  Comqjission  on  the  StK;ial 
Security  'Notc;h'  Is.sue  will  hold  a  public, 
hearing  on  Friday.  September  16.  1994. 
at  9:00  a.m.  in  room  423  of  the  Federal 
Trade  Commission,  l(x;ated  at  6th  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC. 

Future  hearings  will  be  held  in 
Kan.sas  City,  MO.  November  15  and  San 
Francisco,  CA.  November  17,  1994. 
Specific:  times  and  Icxations  for  these 
field  hearings  will  be  provided  in 
October. 


uctoner. 

Any  questions  regarding  Commissi^ 
hearings  should  be  directed  to  the 
Commission  Staff.  202-336-8730. 


imission 

he 

336-8730. 

SUPPLEMENTARY  INFORMATION:  Requests 
to  present  oral  or  written  testimony  at 
the  hearing  must  be  made  by  telephone 
to  Karen  Norrell  or  Ruth  Anne  Miller  at 
202-336-8730  before  close  of  business 
September  14.  1994.  The  Notch' 
Commission  staff  will  notify  tho.se 
sc.heduled  to  appear.  Three  c;opiesof  the 
testimony  must  be  submitted  to  the 
Commission  staff  by  September  14.  1994 
for  the  DC  hearing.  Testimony  should  in- 
mailed  or  delivered  to  1100  New  York 
Ave..  10th  floor.  East  Tower. 
Wa.shington.  EX:  20005.  Twenty-five 
copies  of  testimony  should  be  submitted 
at  the  hearing. 

Witnesses  scheduled  to  present  oral 
testimony  are  requested  to  summarize 
briefly  their  written  statements.  In  view 
of  the  limited  time  available  to  hear 
witnesses,  the  staff  may  not  be  able  to 
accommodate  all  requests  to  be  heard. 
However,  written  testimony  is  welcome. 

Any  persons  or  organizations  washing 
to  submit  a  written  statement  for  the 
printed  record  of  the  hearing  should 
submit  15  copies  of  their  statements  by 
the  close  of  business.  Wednesday, 
September  21. 1994.  Copies  should  be 
mailed  to  the  Commission  on  the  Social 
Security  'Notch'  Issue.  1100  New  York 
Ave..  NW..  10th  floor.  East  Tower, 
Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Norrell.  202-336-8730. 


Authority:  Public  Law  102-393,  Septeinlxir 
in.  1992. 

Alan  K.  CainpbeU. 

Cluiimian. 

jFK  Doc.  94-225.14  Filt;d  9-9-94:  HAS  am) 

ULUNG  CODE  41$0-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Renewal  of  the  Joint  Advisory 
Committee  on  Nuclear  Weapons 
Surety 

ACTION:  Notic;e. 

SUMMARY:  The  Joint  Advisory 
Committee  on  Nuclear  Weapons  Suretv 
(JACNWS)  was  renewed,  effective 
September  4, 1994,  in  consonance  with 
the  public  interest,  and  in  accordance 
with  the  provisions  of  Public  Law  92- 
463.  the  "Federal  Advisorv  Committee 
Act." 

The  JACNWS  will  continue  to  provide 
expert  advice  to  the  Secretary'  of  Defense 
and  the  Department  of  Energy  on  all 
matters  relating  to  nuclear  weapons 
systems  surety.  This  will  include 
undertaking  studies  and  preparing 
reports  with  recommendations  on 
national  policies  and  proceduies  to 
ensure  the  safe  handling,  stockpiling, 
maintenance,  and  risk  reduc;tion 
methodology  of  nuclear  weapons. 

The  JACNVVS  will  be  compo.sed  of 
approximately  four  to  .seven  members, 
to  include  both  government  and  non- 
government individuals,  who  are 
experts  in  nuclear  weapons  safety 
measures  and  techniques.  Efforts  will  lie 
made  to  ensure  a  balanc:ed  membership. 
c:ocisidering  the  functions  to  be 
performed  and  the  interest  groups 
represented. 

For  further  information  regarding  the 
f.\CNWS.  contact:  Stan  Keel  (703)  693- 
9409. 

Dated:  SeptCTOlKT  fu  1994 
L.M.  Byniun. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense^ 

jFK  Doc.  94-22430  Filed  9-9-94;  8:45  am) 

BILLING  CODE  $000-0«-M 


Meeting  of  the  Defense  Environmental 
Response  Task  Force 

AGENCY:  Office  of  the  Deputy  Under 

Sec;retary  of  Defense  (Environmental 

ScHurity). 

ACTION:  Notice  of  business  meeting  and 

hc'aring. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  a  business 
meeting  and  hearing  of  the  Defense 


Environmental  Response  Task  Force 
(DERTFJ.  The  DERTF  is  charged  with 
studying  and  providing  findings  and 
recommendations  on  environmental 
restoration  at  military  "installations 
being  closed  or  realigned.  The  purpose 
of  the  meeting  is  to  follow  up  on  the 
June  9  and  10. 1994,  meeting  and  to 
present  and  discuss  the  draft  Fiscal  Year 
1994  Annual  Report  to  Congress.  The 
DERTF  will  also  discuss  issues  related 
to  environmental  justice  and  adopt 
reconnnendations  from  the 
environmental  baseline  survev  sub- 
working  group.  The  business  meeting 
and  hearing  ^  ill  be  open  to  the  public; 
Public  witnesses  desiring  to  speak 
before  the  DERTF  should  contact  Shah 
Choudhury,  Executive  Secretary,  and 
prepare  a  written  statement  that  can  be 
summarized  orally  before  the  DERTF  at 
the  time  to  be  fixed  for  public  witne.sses. 
Written  statements  must  be  received  by 
the  clo.se  of  business,  September  14. 
19'94,  at  the  Office  of  the  Under 
Secretary  of  Defense  (Environmental 
Sec:urity). 

DATES:  September  28, 1994—10:00  a.m- 
5:30  p.m.:  September  29. 1994—8:00 
a.m.-6;00  p.m.;  September  30, 1994 — 
8.00  a.m.-12:00  p.m. 
PUBLIC  COMMENT  PERIODS  ARE: 
September  28. 1994 — 4:30  p.m.-5:30 
p.m.:  September  29, 1994 — 5:00  p.m.- 
6:00  p.m.:  September  30. 1994—10:00 
a.m. -11:00  a.m. 

ADDRESSES:  Temple  University's  Center 
City  Campus  located  between  16th  & 
1 7th  Streets  on  Walnut.  Philadelphia. 
PA  (September  28-29);  Philadelphia 
Naval  Shipyard,  Philadelphia,  PA 
(September  30). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Shah  Choudhury.  Executive 
Sec;n!tary.  Office  of  the  Deputy  Under 
Sec:retary  ofDefen.se  (Environmental 
Security),  3400  Defense  Pentagon. 
Washington,  DC  20301-3400;  telephone 
(703) 604-5500. 

Dated:  ScrptomluT  7.  1994. 
Patricia  L.  Toppii^s, 

Altermile  OSD  Federal  Register  Liaison 

Off  iter.  Department  of  Defense. 

jFK  D(k:.  94-22429  Filed  9-9-94;  8:45  ami 

BILLING  CODE  5000-04-M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Hearings 

ACTION:  Notic;e  of  public  hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  hearing  to  be 
held  by  the  Defense  Nuclear  Facilities 
Safety  Board  to  receive  comments  from 


members  of  the  public  in  communities 
near  the  Department  of  Energy's  Pantex 
Plant.  The  Board  will  conduct  a  public 
hearing  pursuant  to  42  U.S.C.  2286b  and 
invites  any  interested  persons  or  groups 
to  present  any  comments,  technical 
information,  or  data  concerning  the  fifth 
annual  report  to  be  submitted  to 
Congress  by  the  Defense  Nuclear 
Fac  ilities  Safetv  Board  under  42  U.S.C 
228Re  [nbt&i. 

TIME  AND  DATE:  7:00  p.m..  October  19. 
1994T 

PLACE:  Amarillo  Civic  Center,  401  S. 
Buchanan.  Amarillo, Texas  (for  Pantex 
Plant). 

STATUS:  Open.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pu.sateri.  General  Maiiager. 
Defen.se  Nuclear  Facilities  Safety  BoarcJ. 
625  Indiana  Avenue.  NW,  Suite  700. 
Washington.  DC  20004.  (202)  208-6400. 
This  is  not  a  toll  free  number. 

SUPPLEMENTARY  INFORMATION:  All 
independent  agenc:y  within  the 
executive  branch,  the  Defense  Nuclear 
Fac:ilities  Safety  Board  (Board)  provides 
advice  and  recommendations  to  the 
President  and  the  Secretary  of  Energy 
regardino  public  health  and  safety 
issues  at  Department  of  Energy  (DOE) 
defense  nuclear  facilities. 

Broadly,  the  Board  reviews 
operations,  practices,  and  CK;currences  at 
DOE'S  defense  nuclear  facilities  and 
makes  recommendations  to  the 
Secretary'  of  Energy  that  are  nec:essary  to 
protec:t  public  health  and  safety.  If,  as  a 
result  ol  its  reviews,  the  Board 
determines  that  an  imminent  or  severe 
threat  to  public  health  or  safety  exists, 
the  Board  is  required  to  transmit  its 
reconmiendations  directly  to  the 
President,  as  well  as  to  the  Secretaries 
of  Energy  and  Defen.se. 

The  Board's  enabling  statute.  42 
U.S.C.  §228fi.  requires  the  Board  to. 
review  and  evaluate  the  content  and 
implementation  of  health  and  .safetv 
standards,  including  DOEs  Orders, 
rules,  and  other  safety  requirements, 
relating  to  the  design,  construction, 
operation,  and  decommissioning  of 
DOEs  defense  nuclear  facilities.  The 
Board  must  then  recommend  to  the 
Secretar)-  of  Energy  and  specific 
measures,  such  as  changes  in  the 
content  and  implementation  of  those 
standards,  that  the  Board  believes 
should  be  adopted  to  ensure  that  the 
public  health  and  safety  are  adequately 
protected.  The  Board  is  also  required  to 
review  the  design  of  new  defense 
nuclear  facilities  before  construction 
begins,  as  well  as  modifications  to  older 
facilities,  and  to  recommend  changes 
nece.ssary  to  protect  health  and  safety. 


JMI 
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The  Board  may  conduct 
investigations,  issue  subpoenas,  hold 
public  hearings,  gather  information, 
conduct  studies,  establish  reporting 
requirements  for  DOE,  and  take  other 
actions  in  furtherance  of  its  review  of 
health  and  safety  issues  at  defense 
nuclear  facilities.  These  ancillary 
functions  of  the  Board  and  its  staff  all 
relate  to  the  accomplishment  of  the 
Board's  primary  functions,  which  is  to 
assist  DOE  in  identifying  and  correcting 
health  and  safety  problems  at  defense 
nuclear  facilities. 

This  public  hearing  is  being  held  to 
provide  the  Board  with  general  public 
comments  and  views  on  topics  related 
to  the  fifth  annual  report  to  be 
submitted  by  the  Board  to  Congress 
under  42  U.S.C,  §  2286e  (note)  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
The  Board's  report  must  include  the 
following: 

"(1)  an  assessment  of  the  degree  to 
which  the  overall  a_dministration  of  the 
Board's  activities  are  believed  to  meet 
the  objectives  of  Congress  in 
establishing  the  Board; 

(2)  recommendations  for 
continuation,  termination,  or 
modification  of  the  Board's  functions 
and  programs,  including 
recommendations  for  transition  to.some 
other  independent  oversight 
arrangement  if  it  is  advisable;  and 

(3)  recommendations  for  appropriate 
transition  requirements  in  the  event  that 
modifications  are  recommended." 

The  Board  seeks  the  public's  view  on 
these  issues. 

A  short  introductory  presentation  may 
be  made  by  a  representative  of  the  Board 
at  the  hearing,  focusing  on  those  Board 
activities  of  greatest  relevance  to  the 
local  communities.  Requests  to  speak  at 
the  hearing  may  be  submitted  in  writing 
or  by  telephone.  We  ask  that 
commentators  describe  the  nature  and 
sc.ope  of  the  oral  presentation.  Those 
who  contact  the  Board  prior  to  close  of 
business  on  the  day  before  the  hearing 
will  be  scheduled  for  time  slots, 
beginning  at  approximately  7:10  p.m. 
The  Board  will  post  a  schedule  for  those 
speakers  who  have  contacted  the  Board 
before  the  hearing.  The  posting  will  be 
made  at  the  entrance  to  the  hearing 
room  at  the  start  of  the  hearing. 

Anyone  who  wishes  to  comment, 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of. 
or  in  addition  to  making  an  oral 
presentation.  The  Board  members  may 
question  presenters  to  the  extent 
deemed  appropriate.  The  Board  will 
hold  the  record  open  until  November  2, 
1994,  for  the  receipt  of  materials.  A 
transcript  of  the  hearing  will  be  made 


available  by  the  Board  for  inspection  by 
the  public  at  the  Defense  Nuclear 
Facilities  Safety  Board's  Washington 
office  and  at  the  DOE's  public  reading 
room  at  the  Department  of  Energy 
Reading  Room  at  the  Lynn  Library/ 
Learning  Center.  Amarillo  College.  2201 
S.  Washington,  Amarillo,  Texas  79109, 
and  at  the  Department  of  Energy 
Reading  Room  at  the  Carson  County 
Library,  401  Main  Street,  Panhandle, 
Texas  79068. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwi.se 
regulate  the  course  of  the  hearing,  to 
recess,  reconvene,  postpone  or  adjourn 
the  hearing,  conduct  further  reviews, 
and  otherwise  exercise  its  power  under . 
the  Atomic  Energy  Act  of  1954,  as 
amended. 
Robert  M.  Andersen. 
General  Counsel. 
jFR  Doc.  94-22424  Filed  9-9-94;  8:45  ami 

BILLING  CODE  6820-KD-M 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center;  Financial  Assistance  Award  fo 
the  All-Russia  Thermal  Engineering 
Institute  (Grant) 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  acceptance  of  an 

unsolicited  financial  assistance 

application  for  Grant  award. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600.14,  the 
DOE,  Morgantown  Energy  Technology 
Center  (METC),  gives  notice  of  its  plans 
to  award  a  six-month  Grant  to  the  All- 
Russia  Thermal  Engineering  Institute, 
Moscow,  Russia,  in  the  total  estimated 
amounrof  $94,800.  to  be  cost-shared  by 
the  DOE  in  the  amount  of  550,000. 
Award  will  not  be  made  for  at  least  14 
days  after  publication  of  this  notice  in 
order  to  allow  time  for  public  comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  D.  Roth.  1-07,  U.S.  Department 
of  Energy,  Morgantown  Energy 
Technology  Center.  P.O.  Box  880, 
Morgantown.  West  Virginia  26507- 
0880.  Telephone:  (304)  291-4244, 
Procurement  Request  No.  21- 
94MC31392.000. 

SUPPLEMENTARY  INFORMATION:  The 
participant  will  assess  U.  S  clean  coal 
technologies  for  application  to  Russian 
utility  systems.  The  commercial  status 
of  the  technologies  and  their 
applicability  to  Russian  power  plants 
using  site  specific  base  cases  will  be 
as.sessed.  Issues  and  barriers  to 
successful  application  in  Russia  will  be 


identified.  The  results  will  enable  U.  S. 

industry  to  efficiently  address  the 

technical  issues  necessary  to  optimize 

sales  in  Russia. 

Randolph  L.  Kesling, 

Acting  Director,  Acquisition  and  Assistance 

Division,  Morgantown  Energy  Technology 

Center. 

[PR  Doc.  94-22489  Filed  9-9-94:  8:4.5  ami 

BILLING  CODE  6450-01-P 


Financial  Assistance:  The  Aluminum 
Company  of  America  (Alcoa); 
Cooperative  Agreement  No.  DE-FC07- 
89ID12903  (Renewal) 

agency:  U.S.  Department  of  Energy 

(DOE).    , 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office, 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.7.  it  intends  to  award  a  renewal  for 
Cooperative  Agreement  Number  DE- 
FC07-89ID12903  to  the  Aluminum 
Company  of  America  (Alcoa).  The 
proposed  renewal  would  provide  funds 
for  a  project  to  develop  lightweight  (low 
density)  refractory  aggregates  for  use  in 
a  variety  of  high  performance  insulating 
(low  thermal  conductivity)  refractory 
applications.  The  project  goal  is  the 
development  of  an  alumina-based 
aggregate  with  a  30%  reduction  in 
packed  bulk  density,  with  50%  of 
current  crushing  strength,  and  with 
costs  not  to  exceed  25%  more  than 
existing  alumina  aggregates.  The 
original  proposal  "Lightweight 
Refractory  Aggregates"  was  submitted  to 
DOE  by  the  Aluminum  Company  of 
America  (Alcoa)  in  response  to 
Solicitation  for  Financial  Assistance 
Applications  for  Refractory  Materials 
Research  and  Development  No.  DE- 
PS07-88ID12782.  The  proposed  costs 
for  completion  of  Phase  III  of  the  project 
is  $1,265,855  with  a  20%  cost  share  by 
The  Aluminum  Company  of  America 
(Alcoa).  The  CFDA  number  is  81.078. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Sandwina,  U.S.  Department  of 
Energy,  Idaho  Operations  Office,  850 
Energy  Drive,  MS  1221,  Idaho  Falls. 
Idaho  (208) 526-8698. 
SUPPLEMENTARY  INFORMATION:  The 
statutory  authority  for  the  proposed 
award  is  the  Energy  Conservation 
Program  begun  in  1977  under  the 
mandate  of  the  Federal  Non-Nuclear 
Energy  Research  and  Development  Act 
of  1974  (PL  93-577). 

The  proposal  meets  the  criteria  for 
"non-competitive"  financial  assistance 
as  set  forth  in  10  CFR  Part 
600.7(b)(2)(i)(A).  The  activity  to  be 


funded  is  necessary  to  the  satisfactory 
completion  of,  or  is  a  continuation  or 
renewal  of,  an  activity  presently  being 
fimded  by  DOE  or  another  federal 
agency,  and  for  which  competition  for 
support  would  have  a  significant 
adverse  effect  on  continuity  of 
completion  of  the  activity. 

Issued:  August  24, 1994. 
David  W.  Newham, 
Acting  Director,  Procurement  Sen-ices 
Division. 
|FR  Doc.  94-22509  Filed  9-9-94:  8:45  am] 
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Financial  Assistance  Award;  Energy 
Efficiency  Export  Council 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  Pursuant  to  10  CFR 
600.7(b)(2)(i)(D),  the  U.S.  Department  of 
Energy  (DOE)  Region  I  Support  Office, 
through  the  Golden  Field  Office,  intends 
to  award  additional  funds  for  two 
additional  tasks  to  be  completed  under 
an  existing  grant  to  the  Energy 
Efficiency  Export  Council  (EEEC).  The 
grant  provided  funding  for  a  series  of 
tasks  related  to  export  promotion  of  U.S. 
energy  efficiency  products  and  services. 
The  EEEC  efforts  are  on  behalf  of  and  in 
collaboration  with  the  Committee  on 
Energy  Efficiency  Commerce  and  Trade 
(COEECT).  COEECT  ftanctions  as  the 
Federal  Interagency  Working  Subgroup 
on  Energy  Efficiency  established  by 
section  1207  of  the  Energv  Policy  Act  of 
1992.  H.R.  776  (EPACT). ' 
SUPPLEMENTARY  INFORMATION:  The  two 
additional  tasks,  which  were  negotiated 
with  the  DOE.  Office  of  Technical 
Assistance  (OTA),  establishes  funding  to 
place  two  specialists  in  financing  of 
energy  efficiency/demand  side 
management  projects  at  the  European 
Bank  for  Reconstruction  and 
Development  (EBRD).  The  specialists, 
who  will  be  accessible  to  the  U.S. 
Director  at  EBRD."  will  help  U.S. 
companies  obtain  financing  for  energy 
efficiency  projects  in  Europe  and  the 
former  Soviet  Union.  The  completion  of 
these  tasks  should  result  in  an  increase 
in  exports  of  U.S.  energy  efficiency 
products  and  services.  Total  additional 
funding  is  $66,025. 

Noncompetitive  financial  assistance 
to  EEEC  is  in  accordance  with  the 
justifying  criteria  pre.sented  in  10  CFR 
600.  the  DOE/OTA  has  determined  that 
EEEC  has  exclusive  domestic  capability 
to  represent  and  interact  with  the  U.S. 
energy  efficiency  products  and  services 
industry,  and.  is,  therefore,  uniquely 
capable  to  fulfill  many  aspects  of  the 


mission  established  for  the  COEECT  by 

section  1207  of  EPACT. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 

Department  of  Energy,  Attn:  Hugh 

Saussy,  Jr.,  Region  I  Support  Office,  One 

Congress  Street.  Boston,  MA  02114- 

2021.617-565-9700. 

Issued  at  Golden.  Colorado,  on:  August  31 . 
1994. 

John  W.  Meeker. 

Contracting  Officer. 

[PR  Doc.  94-22504  Filed  9-9-94;  8:45  ami 
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Financial  Assistance  Award;  Florida 
Department  of  Community  Affairs 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive  ' 
financial  assistance  award. 

SUMMARY:  Pursuant  to  10  CFR 
600.7(b)(2)(ii)(A-F).  The  U.S. 
Department  of  Energy  Region  IV 
Support  Office,  through  tbe  Golden 
Field  Office,  intends  to  award  a  grant  to 
the  Florida  Department  of  Energy 
Affairs/State  Energy  Office  to  analyze 
and  develop  an  approach  to  using  solar 
power  in  emergency  management  and 
disaster  relief  and  compile  the  results  in 
a  "How  to  Do"  manual  that  will  benefit 
government  agencies,  emergency 
management  organizations  and  relief 
workers. 

SUPPLEMENTARY  INFORMATION:  The 
Florida  State  Energy  Office  conducted 
several  exercises,  in  the  wake  of 
Hurricane  Andrew,  to  test  the  feasibility 
of  using  solar  power  as  an  alternative 
electricity  source  in  disaster  relief. 
Photovoltaic  cells  were  used  to  power 
communication  devices,  refrigerators  for 
cooling  vaccines,  security  lights,  etc. 
The  Florida  Energy  Office,  having 
already  performed  such  exercises,  is 
aptly  qualified  to  implement  the 
propo.sed  study.  Programmatic 
evaluation  has  shown  that  such 
exercises  are  highly  feasible  with  a  high 
probability  for  success.  The  Department 
of  Energy  has  interest  in  further 
developments  and  studies  relating  to  the 
use  of  solar  energy  in  disaster  relief.  The 
published  results,  which  will  be  an 
available  resource  to  a  variety  of 
organizations  and  agencies,  will  support 
the  use  of  solar  energy  as  a  renewable 
energy  resource. 

The  proposed  award  meets  the  criteria 
for  noncompetitive  financial  assistance 
specified  in  paragraph  10  CFR 
600.7(b)(2)(i)(B).  Department  of  Energy 
support  of  this  activity  would  enhance 
the  public  benefits  to  be  derived  and  the 
Department  knows  of  no  other  entity 
which  is  conducting  or  is  planning  to 
conduct  such  an  activity. 


FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Attn:  Fred 
Singleton,  Atlanta  Support  Office,  730 
Peachtree  Street.  N.E..  Atlanta.  Georgia 
30308. 404-347-3482. 

Issued  at  Golden,  Colorado,  on:  August  31. 
1994. 

John  W.  Meeker, 

Contracting  Officer,  Golden  Field  Office. 
[PR  Doc.  94-22500  Filed  9-9-94;  8:45  ami 
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Morgantown  Energy  Technology 
Center  Financial  Assistance  Award; 
Award  of  Grant 

AGENCY:  U.S.  Department  of  Energy 
(DOE).  Morgantown  Energy  Technology 
Center. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600.7(b)(2)(i) 
Criteria  (B).  the  DOE,  Morgantov\'n 
Energy  Technology  Center  (METC)  gives 
notice  pf  its  plans  to  award  a  grant  for 
The  International  Gas  Research 
Conference,  c/o  Gas  Research  Institute, 
8600  W.  Bryn  Mawr  Avenue,  Chicago, 
Illinois,  60631.  in  the  amount  of 
approximately  $789,000,  of  which 
$194,000  will' be  funded  by  the  DOE. 
The  total  project  period  will  be  for  an 
estimated  fifteen  (15)  months. 

FOR  FURTHER  INFORMATION  CONTACT:       D. 
Denise  Riggi,  1-07,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center.  P.O.  Box  880,  Morgantown, 
West  Virginia  26507-0880.  Telephone: 
(304)  291-4241.  Procurement  Request 
No.  21-94MC30096.000. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  grant  is  to  provide 
financial  assistance  for  the  International 
Gas  Research  Conference  to  be  held  in 
November,  1995.  This  conference  is  one 
in  a  series  of  conferences  which 
provides  a  unique  international  forum 
for  exchange  of  high  quality  original 
research  and  development  results, 
permanent  literature  on  gas-related 
research,  and  the  interfaces  required  for 
future  coordination  efforts.  DOE  support 
of  this  conference  will  ensure  that  the 
results  of  the  discussions  will  receive 
broad  public  dissemination. 

Issued  in  Washington.  DC.  on  St-pteniljer  6. 
1994 

Randolph  L.  Kesling, 

Acting  Director.  Acquisition  and  Assistance 

Division,  Morgantown  Energy  Technology 

Center. 

[FK  Doc.  94-22499  Filed  9-9-94:  8:45  am| 
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Financial  Assistance  Award;  The 
National  Academy  of  Sciences 

AGENCY:  U.S.  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center. 
action:  Notice  of  intent. 

summary:  The  Department  of  Energy 
(DOE),  Pittsburgh  Energy  Technology 
Center,  announces  that  pursuant  to  10 
CFR  600.7(b)(2)(i)  criteria  (B)  and  (D)  it 
intends  to  make  a  Non-Competitive 
Financial  Assistance  Award  to  The 
National  Academy  of  Sciences  for  the 
support  of  its  Board  on  Earth  Sciences 
and  Resources. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Center,  P.O.  Box  10940, 
MS  921-118,  Pittsburgh,  PA  15236. 
Attn.:  Nancy  Toppetta,  Telephone:  (412) 
892-5715. 

Comments  or  inquiries  should  be 
submitted  within  14  days  of  the  date  of 
this  announcement. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  proposed  award  is  for 
the  National  Academy  of  Sciences  to 
coordinate  the  National  Research 
Council's  advice  to  the  federal 
government  on  solid  earth  science 
issues.  The  board  will  identify 
opportunities  for  advancing  basic 
research  and  understanding,  report  on 
application  of  earth  sciences  in  such 
areas  as  disaster  mitigation  and  resource 
utilization  and  analyze  scientific 
underpinnings  and  credibility  of  earth 
science  information  for  resource, 
environmental  and  other  applications 
and  policy  decisions.  The  project  period 
for  the  grant  is  three  years. 

In  accordance  with  10  CFR 
600.7(b)(2)(i)  criteria  (B),  and  (D),  the 
National  Academy  of  Sciences  has  been 
selected  as  the  grant  recipient.  Criterion 
(B)  is  satisfied  in  that  the  NAS  would 
conduct  the  proposed  project  using  their 
own  or  third  party  resources.  In 
addition  to  DOE,  various  other  federal 
agencies,  including  DOI,  NASA,  NRC, 
and  NSF  are  potential  financial 
supporters  of  the  Board's  studies.  Also, 
DOE/PETC  will  contribute  only  6%  of 
the  total  dollar  of  the  three  year  project. 
Criterion  (B)  is  also  satisfied  in  that  DOE 
support  of  the  NAS  Board  on  Earth 
Sciences  and  Resources  will  enhance 
public  benefit.  Specifically,  benefit  will 
result  from  the  Board's  studies  in  areas 
of  overall  health  of  the  earth  science 
disciplines  (and  education  of  earth 
scientists)  that  are  vital  to  the  nation  in 
maintaining  and  increasing  its 
(apabilities  to  make  wise  use  of  the 
oarth  and  its  resources.  Additionally, 
Criterion  (B)  is  satisfied  in  that  DOE 
knows  of  no  other  entity  planning  to 


accomplish  the  above  stated  purposes. 
Criterion  (D)  is  satisfied  in  that, 
consistent  with  41  U.S.C.  253,  the 
National  Academy  of  Sciences  is  a 
uniquely  qualified  (external) 
organization  chartered  by  Congress  in 
1863  to  conduct  studies  in  the  science 
and  art  when  called  upon  by  any 
Department  of  the  Federal  Government. 

Dated:  August  30, 1994. 
Richard  D.  Rogus, 

Chief,  Contracts  Group  B,  Acquisition  and 

Assistance  Division. 

[FR  Doc.  94-22485  Filed  9-9-94;  8:45  am) 
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Golden  Field  Office;  Dallas  Support 
Office 

Financial  Assistance  Award;  Oklahoma 
State  University 

AGENCY:  Department  of  Energy,  Golden 
Field  Office  and  Dallas  Support  Office. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Golden  Field  Office,  through  the 
Dallas  Support  Office,  announces  that  it 
intends  to  award  a  grant  to  Oklahoma 
State  University  (OSU)/International 
Ground  Source  Heat  Pump  Association 
(IGSHPA).  The  proposed  award  meets 
the  criteria  in  10  CFR  600.7(b)(2)(i)(B)  in 
addition  to  the  type  of  factors  listed  in 
10  CFR  600.14(d).  The  financial 
assistance  is  for  support  of  the 
Geothermal  Technical  Development/ 
Training  Project. 

SUPPLEMENTARY  INFORMATION:  The 
Geothermal  Technical  Development  and 
Training  Project  will  be  one  of  the  most 
significant  national  efforts  for 
developing  and  promoting  the  use  of 
ground  source  heat  pumps  as  an  energy 
efficient  and  environmentally  beneficial 
method  of  heating  and  cooling 
buildings.  This  project  will  integrate 
research,  technology  transfer  and 
training  to  develop  better  hardware  and 
software  used  to  implement  the 
technology,  as  well  as  the  production  of 
brochures,  case  histories,  fact  sheets, 
articles  and  related  media  activities  to 
promote  the  use  of  geothermal  heating 
and  cooling.  Advances  in  ground  source 
heat  pump  efficiency  and  installation 
techniques,  as  well  as  reductions  in 
installation  costs,  make  the  cost  of  this 
technology  comparable  with  those  of 
competitive  heating  and  cooling 
technologies,  while  operating  costs  and 
energy  usage  are  demonstrably  lower. 
This  is  especially  important  for 
institutional  and  government  facilities 
iaced  with  budget  constraints  and 
increasing  utility  expenditures.  The 


DOE  anticipates  providing  funds  in  the 
amount  of  $295,000  for  a  project  period 
of  one  year  with  possible  funding,  in 
varying  amounts,  for  an  additional  two 
years  contingent  on  the  availability  of 
funds. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Carter,  U.S.  Department  of 
Energy,  Dallas  Support  Office,  1420 
West  Mockingbird  Lane,  Suite  400, 
Dallas,  TX  75247. 

Issued  in  Golden,  Colorado,  on  August  31. 
1994. 

John  W.  Meeker, 
Contracting  Officer. 
[FR  Doc.  94-22505  Filed  9-9-94;  8:45  am) 
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Golden  Field  Office;  Notice  of  Grant 
Award  to  Smithsonian  Institution 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  grant  to  the  Smithsonian 
Institution  for  an  exhibit  update  in 
support  of  the  DOE  Office  of  Building 
Energy  Research  programs.  The  project 
will  update  an  exhibit  at  the  National 
Museum  of  American  History. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addre.ssed  to  the 
U.S.  Department  of  Energv,  Golden 
Field  Office,  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention:  John  VV. 
Meeker,  Contract  Specialist, .303-275- 
4748. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  project  will  update  the 
exhibit,  "Lighting  a  Revolution"  by 
adding  a  section  on  new  lighting 
technologies.  This  new  information  will 
contribute  to  the  DOE  mission  by 
increasing  public  awareness  of  new, 
energy  efficient  lighting  products  in 
buildings.  DOE  has  performed  a  review 
in  accordance  with  10  CFR  600.7  and 
has  determined  that  the  activity  to  be 
funded  is  necessary  to  satisfactorily 
complete  the  current  project.  DOE 
funding  for  the  Grant  is  estimated  at 
$90,000  and  the  anticipated  period  of 
performance  is  twelve  (12)  months. 

Issued  in  Golden,  Colorado,  on  August  31, 
1994. 

John  W.  Meeker, 

Contracting  Officer.  Golden  Field  Office.  . 
[FR  Doc.  94-22501  Filed  9-9-94;  8:45  ami 
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Notice  of  Non-Competitive  Financial 
Assistance  Award 

SUMMARY:  The  Department  of  Energy 
(DOE),  Golden  Field  Office,  through  the 
Chicago  Regional  Support  Office, 
announces  that,  pursuant  to  DOE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2),  its  intent  to  award  a  grant  to 
the  Council  of  Great  Lakes  Governors. 
The  award  represents  renewed  funding 
under  DOE's  Regional  Biomass  Energy 
Program.  The  goal  of  this  program  is  to 
build  and  maintain  the  capacity  of  state 
energy,  forestry  and  environmental 
quality  offices  to  responsibly  promote 
biomass  technologies  and  the  use  of 
biomass  energy  in  the  seven  state  Great 
Lakes  Region. 

SUPPLEMENTARY  INFORMATION:  The 
Council  of  Great  Lakes  Governors  is 
responsible  for  the  adroinistration  of  the 
Great  Lakes  Regional  Biomass  Program 
(GLRBEP).  The  GLRBEP  has  three  basic 
components.  A  state  grant  component 
provides  funds  (with  a  50/50  matching 
requirement)  to  each  of  the  states  in  the 
region  to  strengthen  and  integrate  the 
work  of  state  agencies  involved  in 
biomass  energy.  The  applied  research 
and  technology  transfer  component 
produces  a  series  of  technical  reports  in 
areas  that  have  been  identified  as  being 
important  to  the  development  of   • 
biomass  energy  in  the  region.  The  third 
component  is  a  long  range  planning 
effort,  with  substantial  involvement 
from  the  private  sector,  to  identify 
activities  necessary  to  spur  greater 
development  and  use  of  biomass  energy 
in  the  Great  Lakes  Region. 

The  grant  is  being  accepted  by  DOE 
because  DOE  knows  of  no  other 
organization  that  is  conducting  or 
planning  to  conduct  this  type  of  effort 
in  promoting  of  the  use  of  biomass 
energy  in  the  Great  Lakes  Region.  The 
project  period  for  the  award  is  twelve 
months,  expected  to  begin  September 
1994.  DOE  plans  to  provide  funding  in 
the  amount  of  $730,000. 

FOR  FURTHER  INFORMATION  CONTACT:  Juli 
A.  Pollitt.  U.S.  Regional  Support  Office. 
9800  South  Cass  Avenue.  Argonne. 
Illinois  60439.  708/252-2313. 

l.ssued  in  Golden.  Colorado  on  August  31. 
1994 

lohn  VV.  Meeker, 

Contracting  Officer. 

[FR  Doc.  94-22503  Filed  9-9-94;  8:45  ani) 
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Morgantown  Energy  Technology 
Center  Financial  Assistance  Award  to 
Illinois  Institute  of  Technology;  Grant 

agency:  Morgantown  Energy 
Technology  Center,  U.  S.  Department  of 
Energy  (DOE). 

ACTION :  Notice  of  acceptance  of  an 
unsolicited  financial  assistance 
application  for  Grant  award. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600.7(b)(2)(i), 
(D)  the  DOE,  Morgantown  Energy 
Technology  Center  gives  notice  of  its 
plans  to  award  an  eighteen-month  Grant 
to  Illinois  Institute  of  Technology, 
Chicago.  Illinois  in  the  amount  of 
$204,000. 

FOR  FURTHER  INFORMATION  CONTACT: 
R.  Diane  Manilla.  U.  S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center,  P.O.  Box  880,  Morgantown,  WV' 
26505.  Telephone:  (304)291-4086.  Grant 
No.  DE-FG21-94MC31078. 
SUPPLEMENTARY  INFORMATION:  The 
participant  shall  improve  molten 
carbonate  fuel  cell  (MCFC)  power 
density,  particularly  under  pressurized 
low-Cb2  conditions.  A  new  direction 
will  be  pursued,  prompted  by 
unexpected  findings  in  recent 
experiments  at  IIT  related,  to  cathode 
dissolution  in  the  MCFC.  these  findings 
indicate  spalling  of  nickel  and 
dissolution  of  spalled  nickel  or  nickel 
oxide  particles  during  oxidation  of 
nickel  foil  and  wire.  Spalling  and 
dissolutions  are  relevant  to 
understanding  the  long-term  shorting 
phenomena  in  MCFC  cells  or  stacks.  A 
third  objective  is  to  carry  out  systematic 
measurements  on  the  solubility  of  the 
major  structural  alloy  components  (as 
oxides)  in  various  compositions  of 
carbonate. 

Issued:  September  6. 1994. 
Randolph  L.  Resting, 

Acting  Director.  Acquisition  and  Assistance 
Division.  Morgantown  Energy  Technology  ■ 
Center. 

[FR  Doc.  94-22498  Filed  9-9-94:  8:45  am] 
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Golden^  Field  Office 

Notice  of  Grant  Award  to  Rensselaer 
Polytechnic  Institute 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.7,  is  announcing  hs  intention  to 
award  a  grant  to  Rensselaer  Polytechnic 


Institute  for  continuing  research  efforts 
in  support  of  the  DOE  Office  of  Building 
Energy  Research  programs.  The  project 
will  develop  and  disseminate 
information  on  energy  efficient  lighting 
products  through  the  National  Lighting 
Product  Information  Program. 
ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy.  Golden 
Field  Office,  1617  Cole  Blvd..  Golden. 
Colorado  80401,  Attention:  John  VV. 
Meeker,  Contract  Specialist.  303-275- 
4748. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  information  development 
project  will  contribute  to  the  DOE 
mission  by  assisting  in  the  development 
and  dissemination  of  information  which 
will  increase  the  use  of  energy  efficient 
lighting  products  in  buildings.  DOE  has 
performed  a  review  in  accordance  with 
10  CFR  600.7  and  has  determined  that 
the  activity  to  be  funded  is  necessarv  to 
satisfactorily  complete  the  current 
project.  DOE  funding  for  the  Grant  is 
estimated  at  $63,000  and  the  anticipated 
period  of  performance  is  twelve  (12) 
months. 

Issued  in  Golden.  Colorado  on  August  31 . 
1994. 

lohn  VV.  Meeker, 

Contracting  Officer.  Golden  Field  Office. 
IFR  Doc.  94-22502  Filed  9-9-94:  8:45  ami 

BILLING  CODE  64S0-01-M 


Kansas  City  Support  Office;  Non- 
Competitive  Financial  Assistance 
Award  to  the  Society  of  Automotive 
Engineers  (SAE) 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  DOE,  Office  of  Alternative 
Fuels,  Transportation  Technologies 
Energy  Efficiency  and  Renewable 
Energy,  through  the  Kansas  City 
Regional  Support  Office,  announces 
that,  pursuant  to  the  Financial 
Assistance  Rules.  10  CFR 
600.7(b)(2)(i)(B)&(D),  DOE  intends  to 
make  a  non-competitive  financial 
assistance  award  to  the  Societv  of 
Automotive  Engineers  (SAE).  The 
anticipated  overall  objective  is  to 
organize  and  conduct  the  1994-1995 
Alternative  Fuels  TOPical  TEChnical 
(TOPTEC)  meeting  series. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  D.  Watson  or  Jo  Ann  Timm. 
Kansas  Citv  Regional  Support  Office.  US 
DOE,  911  Walnut,  Room  1411.  Kansas 
Citv,  MO  64106,  (816)  426-1770.  or  Fax: 
(816)  426-6860. 

SUPPLEMENTARY  INFORMATION:  The  grant 
of  SIOO.OOO  will  partially  fund  the 
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1994-1995  Alternative  Fuels  TOPTEC 
meeting  series  to  college  and  university 
faculty  and  students.  TTie  term  of  this 
award  will  be  twelve  (12)  months  from 
the  effective  date  of  award. 

DOE  knows  of  no  other  entity  that  is 
conducting  or  planning  to  conduct  such 
an  effort,  "ftiis  effort  is  suitable  for  non- 
competitive flnancial  assistance  and  is 
not  eligible  for  financial  assistance 
under  a  recent,  current  or  planned 
solicitation. 

Issued  in  Golden,  Colorado  on  August  31, 
1994. 

|ohn  W.  Meeker, 
Chief.  Procurement  Team,  GO. 
|FR  Doc.  94-22508  Filed  9-9-94;  8:45  am) 

BILLING  CODE  6450-01-M 


Rnancial  Assistance  Award;  United 
States  Energy  Association 

AGENCY:  U.S.  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center. 
action:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
(DOE).  Pittsburgh  Energy  Technology 
Center,  announces  that  pursuant  to  10 
CFR  600.7(b)(2)(i)  (B)  and  (D)  it  intends 
to  make  a  Non-Competitive  Financial 
Assistance  Award  (Grant)  through  the 
Pittsburgh  Energy  Technology  Center 
(PETC)  to  the  United  States  Energy 
Association  (USEA).  The  DOE's  role 
shall  be  as  co-sponsor  along  with  the 
International  Energy  Agency  (lEA).  The 
purpose  of  the  grant  is  for  USEA  to 
organize  and  conduct  the  conference  on 
"The  Strategic  Value  of  Fossil  Fuels: 
Challenges  and  Responses."  to  be  held 
in  Houston,  TX  on  May  2-4, 1995.  The 
Conference  will  serve  as  a  forum  to 
evaluate  problems  facing  the  fossil 
energy  community  including  energy 
security,  environmental  requirements, 
compliance  strategies,  R&D  agendas, 
technology  innovation  and  regulators- 
issues. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Center,  P.O.  Box  10940, 
MS  921-118,  Pittsburgh,  PA  15236, 
Attn.:  Mary  Beth  J.  Fearse,  Telephone: 
(412)  892-4949.  Comments  or  inquires 
should  be  submitted  within  14  days  of 
the  date  of  this  announcement. 
SUPPLEMENTARY  INFORMATION:  The 
estimated  cost  to  organize  and  conduct 
the  conference  is  $250,000.  DOE's 
funding  share  will  be  $100,000.  The 
objective  of  the  grant  (DE-FG22- 
94PC94024)  is  to  evaluate  fossil  fuels 
and  their  responsiveness  to  changing 
economic,  environmental,  and 
institutional  forces,  and  to  develop 


awareness  of  emerging  trends  and 
strategies  to  respond  to  challenges  that 
may  be  presented.  The  Conference  will 
focus  on  the  entire  spectrum  of  fossil 
fuels  from  initial  production  and 
recovery  to  end-use. 

Non-competitive  Financial  Assistance 
is  warranted  based  on  USEA's  exclusive 
capability  to  conduct  the  conference 
successfully.  Furthermore,  private 
sector  funding  will  finance  the  majority 
of  conference  expenses.  DOE  funding  on 
a  non-competitive  basis  will  enhance 
the  pubhc  benefit  to  be  derived  from  the 
conference.  DOE  knows  of  no  other 
entity  who  is  planning  to  conduct  a 
similar  conference. 

Dated:  August  30, 1994. 
Richard  D.  Rogus, 
Contracting  Officer. 
|FR  Doc.  94-22486  Filed  9-?>-94:  8:45  am) 

BILLING  CODE  6450-01-M 


Grant  Award  to  University  of  Texas  at 
Austin 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  grant  to  the  University  of  Texas 
at  Austin,  for  continuing  research  efforts 
in  support  of  the  DOE  Office  of  Building 
Energy  Research  programs.  The  project 
seeks  to  improve  solar  domestic  hot 
water  systems. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Cole  Blvd..  Golden, 
Colorado  80401,  Attention:  Cidney  L. 
Bippus,  Contract  Specialist,  303-275- 
4793. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  basic  research  will  contribute 
to  the  DOE  mission  by  assisting  in  the 
development  of  improved  solar  water 
heating  technologies  for  use  in 
buildings. 

Successful  completion  of  this  research 
would  advance  the  goal  of  wide 
commercialization  of  solar  water 
heating  systems.  Deploying  these 
technologies  will  reduce  energy  use  in 
buildings  which,  in  the  U.S.,  accounts 
for  about  40%  of  annual  national  energy 
consumption. 

DOE  has  performed  a  review  in 
accordance  with  10  CFR  600.7  and  has 
determined  that  the  activity  to  be 
funded  is  necessary  to  satisfactorily 
complete  the  current  research.  DOE 
funding  for  the  Grant  is  estimated  at 


$25,000  and  the  anticipated  period  of 
performance  is  twelve  (12)  months. 

Issued  in  Golden,  Colorado  on  August  8, 
1994. 

John  W.  Meeker, 

Procurement  Chief,  Golden  Field  Office. 
(FR  Doc.  94-22507  Filed  9-9-94;  8:45  am) 

BILUNC  CODE  t450-01-M 


Morgantown  Energy  Technology 
Center  Financial  Assistance  Award  to 
the  University  of  North  Dakota  Energy 
and  Environmental  Research  Center 
(Cooperative  Agreement) 

AGENCY:  Morgantown  Energy 
Technology  Center  (METC),  U.S. 
Department  of  Energy  (DOE). 

ACTION:  Notice  of  acceptance  of  an 
unsolicited  nnancial  assistance 
application  for  Cooperative  Agreement 
award. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR 
600.7(b)(2)(i)(D),  the  DOE,  Morgantown 
Energy  Technology  Center,  gives  notice 
of  its  plans  to  award  a  sixty  month 
Cooperative  Agreement  to  the 
University  of  North  Dakota,  Grand 
Forks,  North  Dakota,  in  the  amount  of 
32,450,000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L.  Estel,  107,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center,  P.O.  Box  880;  Morgantown, 
West  Virginia  26507-0880.  Telephone 
(304)  291-4085,  Procurement  Request 
No.  21-94MC31388.000. 
SUPPLEMENTARY  INFORMATION:  The 
participant  will  develop,  demonstrate, 
and  commercialize  technologies  tliat 
address  environmental  management 
needs  of  contaminated  DOE  sites. 
Projects  may  be  conducted  in  the 
following  research  areas:  in-situ 
remediation;  characterization,  sensors, 
and  monitoring;  low-level  mixed  waste 
processing;  efTicient. separations 
technology  for  radioactive  and  non 
radioactive  wastes;  robotics;  material 
storage  and  disposal;  and  improved 
waste  forms. 

Issued:  September  2, 1994. 
Randolph  L.  Kesling, 

Acting  Director.  Acquisition  and  Assistance 

Division,  Morgantown  Energy  Technology 

Center. 

IFR  Doc.  94-22511  Filed  9-9-94;  8:45  am) 

BILUNG  CODE  6450-01-P 


International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Industry  Advisory  Board 
(lAB)  to  the  International  Energy 
Agency  (TEA)  will  meet  September  20, 
1994,  at  the  offices  of  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD)  in  Paris,  France, 
to  permit  attendance  by  representatives 
of  U.S.  company  members  of  the  lAB  at 
a  meeting  of  the  lEA's  Standing  Group 
on  Emergency  Questions  on  the  same 
date  at  the  OECD  offices. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  Acting  Assistant 
General  Counsel  for  International  and 
Legal  Policy,  Department  of  Energy, 
1000  Independence  Avenue,  S.VV., 
Washington,  D.C.  20585,  202-586-6738. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i)).  the 
following  meeting  notice  is  provided: 
A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  September 
20, 1994,  at  the  headquarters  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  2,  rue  Andre- 
Pascal,  Paris,  France,  beginning  at  9:30 
a.m.  The  purpose  of  this  meeting  is  to 
permit  attendance  by  representatives  of 
U.S.  company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ)  which  is 
scheduled  to  be  held  at  the  OECD  on 
September  20,  including  a  preparatory     . 
session  for  company  representatives 
from  9:00  a.m.  to  9:30  a.m.  The  agenda 
for  the  preparatory  session  for  company 
representatives  is  to  elicit  views 
regarding  items  on  the  agenda  for  the 
SEQ  meeting.  The  agenda  for  the 
meeting  of  the  SEQ  is  under  the  control 
of  the  SEQ.  It  is  expected  that  the 
following  draft  agenda  will  be  followed: 

1 .  Adoption  of  the  Agenda 

2.  Approval  of  Summary  Record  of  the 
81st  Meeting 

3.  U.S.  Proposals  on  Coordinated 
Emergency  Response  Measures 

4.  Emergency  Resen'e  Situation  of  lEA 
Countries 

— Emergency  Reser\'e  and  Net  Import 

Situation  of  lEA  Countries  on  1st 

April  1994 
— Emergency  Reserve  and  Net  Import 

Situation  of  lEA  Countries  on  1st  Julv 

1994 
—Draft  SEQ  Report  to  the  Governing 

Board  on  the  Emergency  Reser\'e 

Situation  of  lEA  Countries  on  1st  Julv 

1994 
— Basis  for  Calculating  Emergency 

Reserves 
.=5.  lEA  Workshop  on  Stockdraw  and 

Emergency  Response  Management 
— Publication  of  the  Proceedings  of  the 

Workshop 


6.  TAB  Activities 

7.  Emergency  Management  Manual, 
Emergency  Reference  Guide 

— The  Emergency  Management  Manual 
—The  Emergency  Reference  Guide 

8.  SEQ  Work  Program  for  1995 

9.  Oil  Markets 

— Current  Oil  Market  Situation 

10.  Emergency  Response  Reviews 
—The  Emergency  Response  Potential  of 

lEA  Countries 
—Revised  Emergency  Response  Review 
Questionnaire 

11.  Energy  Policy  and  Conservation  Act 

12.  lEA  Review  of  Korea 

13.  Emergency  Data  System  and  Related 
Questions 

— Monthlv  Oil  Statistics  (MOS)  to  end 

April  1994 
—MOS  to  end  May  1994 
—MOS  to  end  June  1994 
— Base  Period  Final  Consumption 

(BPFC)  Q293-Q194 
— BPFC  Q393-Q294 
— Revised  MOS  Questionnaire 
— Quarterly  Oil  Forecast — Q394/Q295 

14.  National  Petroleum  Council— Study 
of  U.S.  Refining  Industry 

15.  Emergency  Response  Issues  Related 
to  Oil  Products 

— Aviation  Fuel  Residual  Oil 

16.  Any  Other  Business 

— Tentative  dates  of  SEQ  meetings  in 

January  and  May  1995 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conser\'ation 
Act  (42  U.S.C.  6272(c)(l)(A)(ii),  this 
'  meeting  is  open  only  to  representatives 
of  members  of  the  LAB  and  their 
counsel,  representatives  of  members  of 
the  SEQ,  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office, 
Committees  of  the  Congress,  the  lEA, 
and  the  European  Commission,  and 
invitees  of  the  LAB,  the  SEQ  or  the  IDA. 

Issued  in  Washington.  D.C.  September  6. 
1994 

Robert  R.  Nordhaus. 

General  Counsel. 

jFR  Doc.  94-22484  Filed  9-9-94;  8:45  ami 

BILLING  CODE  64S0-01-M 


Secretary  of  Energy  Advisory  Board 
Task  Force  on  Alternative  Futures  for 
the  DOE  National  Laboratories 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  public  meeting. 

SUMMARY:  Notice  is  hereby  given  of  the 

following  open  public  meeting  of  the 

Task  Force. 

Name:  Secretary  of  Energy  Advisory 
Board  Task  Force  on  Alternative 
Futures  for  the  DOE  National 
Laboratories 


JMI 


Date  and  Time:  Mondav.  September  19 

1994,  8:30  AM-1 :00  PM 
Place:  Crystal  City  Marriott,  Potomac 

Ballroom,  Mezzanine  Level,  1999 

Jefferson  Davis  Highway.  Arlington, 

VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Michele  Donovan,  Task  Force 
Director,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585.  (202)  586- 
7092. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Task  Force:  The  Secretary  of  Energy 
Advisory  Board  Task  Force  on 
Alternative  Futures  of  the  DOE  National 
Laboratories  was  established  to  serve  as 
the  Secretary  of  Energy's  primary 
mechanism  for  examining  options  for 
change  within  the  laboratories  and 
proposing  specific  alternatives  for 
directing  the  scientific  and  engineering 
resources  of  the  laboratories  toward  the 
economic,  environmental,  defense, 
scientific  and  energy  needs  of  the 
Nation.  The  Task  Force  was  established 
under  the  Secretary  of  Energy  Advisory- 
Board  Charter  and  consists  of  23 
members,  including  Board  members  and 
outside  experts.  The  Task  Force  is 
expected  to  report  in  February  1995. 

Tentative  Agenda 

8:30  AM — Opening  Remarks  by 

Chairman  Bob  Galvin 
8:35  AM— The  Idaho  National 

Engineering  Laboratory  Contract 
9:05  AM— Remarks  by  New  Director 

INEL 
9:20  AM— Round-Table  Discussion  of 

Role  of  the  Laboratories  in  Basic 

Research 
11:00  AM— Break 
11:15  AM — Round-Table  Discussion  on 

Nuclear  Weapons  Issues 
12:45  PM— Public  Comment  Period 
1:00  PM — Meeting  Adjourns 

A  final  agenda  will  be  availablie  at  the 
meeting. 

Public  Participation:  The  Task  Force 
welcomes  the  public's  input  and  written 
representations.  If  business  permits, 
members  of  the  public  may  be  heard  in 
the  order  in  which  their  requests  are 
received  and  the  five  minute  rule  will 
ordinarily  apply.  The  Task  Force  will 
make  every  effort  to  hear  the  views  of 
interested  parties.  Written  comments 
addressed  to  the  Task  Force  are  urged, 
and  may  be  submitted  to  Dr.  Michele 
Donovan,  Task  Force  Director,  Secretary 
of  Energy  of  Advisory  Board.  1000 
Independence  Avenue.  SW.  7B-198/ 
AB-1.  Washington.  EX:  20585.  Written 
comments  received  by  Thursday. 
September  16. 1994.  will  be  made 
available  to  Task  Force  members  prior 
to  the  meeting.  This  notice  is  published 
less  than  15  days  prior  to  the  meeting 
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date  due  to  difficulty  in  locating 
appropriate  meeting  facilities. 

Minutes:  Minutes  of  the  meeting  will 
be  available  for  public  review  and 
copying  approximately  30  days 
following  the  meeting  at  the  Department 
of  Energy  Public  Reading  Room,  lE-190 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC,  between 
9:00  AM  and  4:00  PM,  Monday  through 
Friday. 

Issued  at  Washington.  DC.  on  Scptmnl)er  7, 
1994. 
Marcia  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  94-22487  Filed  9-9-94;  8:45  ami 

BILLING  CODE  6450-01-M 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  May  2  Through 
May  6, 1994 

During  the  week  of  May  2  through 
May  6, 1994  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

The  National  Seciiritv  Archive.  5/3/94.  LFA- 
0365 
The  National  Security  Archive  {NSA>  filed 
an  Appeal  from  a  determination  issued  to  it 
on  March  18. 1994  by  the  Office  of  Resource 
Management  (ORM),  Office  of  Policy, 
Planning,  and  Program  Management  of  the 
Department  ofEnergy  which  denied  a  request 
for  information  it  had  filed  under  the 
Freedom  of  Information  Act  (FOIA).  The 
request  sought  information  concerning  the 
export  of  4.3  tons  of  heavy  water  from  the 
U.S.  to  Israel  in  1963.  The  ORM  stated  that 
it  did  not  possess  any  responsive  documents, 
and  the  App>eal  challenged  the  adequacy  of 
the  search.  In  considering  the  Appeal,  the 
DOE  found  that  NSAs  FOIA  request  may  not 
have  been  subjected  to  a  search  sufficiently 
thorough  and  conscientious  to  meet  the 
established  standard  of  reasonableness. 
Accordingly,  the  Appeal  was  granted  and 
remanded  to  the  FOI  Branch  for  further 
actionr. 

Requests  for  Exceplion 

(jirson  Petroleum  Co..  5/4/94.  LEE-0055 
Carson  Petroleum  Co.  (Carson)  filed  an 
Application  for  Exception  from  the  Energy 
Information  Administration  (EIA) 
requirement  that  it  file  Form  EIA-782B,  the 
Resellers'/Retailers'  Monthly  Petroleum 
Product  Sales  Report."  In  considering 
Carson's  request,  the  DOE  found  that  the  firm 
w.is  not  experiencing  a  gross  inequity  or 


serious  hardship.  On  March  10, 1994,  the 
DOE  issued  a  Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  denied.  No  Notice  of  Objection  to 
the  Proftosed  Decision  and  Order  was  filed 
within  the  prescrit)ed  time  period.  Therefore, 
the  DOE  issued  the  Proposed  Decision  and 
Order  in  final  form,  denying  Carson's 
Application  for  Exception. 

Dick's  Oil  Co..  5/3/94,  LEE-0067 

Dick's  Oil  Co.  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  (EIA)  requirement  that  it  file 
Form  EIA-782B,  the  "Resellers'/Retailers' 
Montlily  Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found  that 
the  firm  was  not  suffering  gross  inequity  or 
serious  hardship.  Accordingly,  exception 
relief  was  denied. 

Friendly  Service  Stations.  Inc.,  5/3/94,  LEE- 
0070 

Friendly  Service  Stations,  Inc.  (Friendly) 
filed  an  Application  for  Exception  from  the 
Energy  Information  Administration  (EIA) 
requirement  that  it  file  Form  EIA-82B,  the 
■Resellers'/Retailers'  Monthly  Petroleum 
Product  Sales  Report."  Friendly  showed  that 
it  had  been  forced  by  financial  difficulties  to 
reduce  its  staff  to  such  an  extent  that 
complying  with  the  reporting  requirement 
would  impose  an  inordinate  burden  on  the 
firm.  DOE  therefore  determined  that 
exception  relief  should  be  granted.  Friendly 
hopes  that  its  current  difficulties  will  prove 
temporary.  The  exception  relief  granted  will 
therefore  be  effective  for  a  period  of  nineteen 
months,  ending  April  30, 1995.  If  Friendly 
wishes  to  receive  continued  exemption  from 
filing  requirements  after  that  time,  it  must 
then  reapply  with  the  DOE.  Accordingly,  the 
Application  was  granted  in  part. 
Faymer  Oil  Company,  5/3/94,  LEE-0095 

Raymer  Oil  Company  (Raymer)  filed  an 
Application  for  Exception  from  the  Energy 
Information  Administration  (EIA) 
requirement  that  it  file  Form  EIA-782B,  the 
Resellers'/Retailers'  Monthly  Petroleum 
Product  Sales  Report."  In  considering  this 
request,  the  DOE  found  that  the  firm  was  not 
suffering  gross  inequity  or  serious  hardship. 
On  March  24. 1994,  the  DOE  issued  a 
Proposed  Decision  and  Order  determining 
that  the  exception  request  should  be  denied. 
No  Notice  of  Objections  to  the  Proposed 
Decision  and  Order  was  filed  at  the  Office  of 
Hearings  and  Appeals  of  the  DOE  within  the 
prescribed  time  period.  Therefore,  the  DOE 
issued  the  Proposed  Decision  and  Order  in 
final  form,  denying  Raymer's  Application  for 
Exception. 

Rockford  Grain  Growers,  5/4/94,  LEE-0064 

Rockford  Grain  Growers  (Rockford)  filed  an 
Application  for  Exception  from  the  Energy 
Information  Administration  (EIA) 
requirement  that  it  file  Form  EIA-782B,  the 
"Resellers'/Retailers'  Monthly  Petroleum 
Product  Sales  Report."  In  considering  this 
request,  the  DOE  found  that  the  firm  was  not 
experiencing  a  serious  hardship,  gross 
inequity,  or  unfair  distribution  of  bunieni 
arising  from  this  filing  requirement.  On 
February  10, 1994,  the  DOE  issued  a 
Proposed  Decision  and  Order  dctrrmining 
that  the  exception  request  should  be  denied. 


A  Notice  of  Objections  (Objections)  to  the 
Proposed  Decision  and  Order  was  filed  at  the 
Office  of  Hearings  and  Appeals  of  the  DOE 
on  March  14, 1994.  In  the  Objections, 
Rockford  submitted  additional  information 
which  demonstrated  that  the  firm's 
precarious  financial  situation  was 
exacerbated  by  the  requirement  to  file  EIA- 
782B.  Since  Rockford  demonstrated  in  its 
Objections  that  it  was  experiencing  an  unhir 
distribution  of  burdens,  the  DOE  i.ssued  a 
Decision  and  Order,  granting  Rockford's 
Application  for  Exception. 
V.IV.  Smith  Oil,  Inc.,  5/3/94.  LEE-0081 

V.W.  Smith  Oil,  Inc  (V.W.  Smith)  filed  an 
Application  for  Exception  6x»m  the  Energy 
Information  Administration  (EIA) 
requirement  that  it  file  Form  E1A-782B,  the 
■Resellers'/Retailers'  Monthly  Petroleum 
Product  Sales  Report."  In  considering  this 
request,  the  DOE  found  that  the  firm  was  not 
suffering  gross  inequity  or  serious  hardship. 
On  February  28, 1994,'the  DOE  issued  a 
Proposed  Decision  and  Order  determining 
that  theexception  request  should  be  denied. 
No  Notice  of  Objections  to  the  Proposed 
Decision  and  Order  was  filed  at  the  Office  of 
Hearings  and  Appeals  of  the  DOE  within  <he 
prescribed  time  period.  Therefore,  the  DOE 
issued  the  Proposed  Decision  and  Order  in 
final  form,  denying  V.W.  Smith's  Application 
for  Exception. 

Interim  Order 

Hunt  Oil  Co..  5/3/94,  LEN-0086 

Hunt  Oil  Co.  filed  an  Application  for 
Exception  from  the  provisions  of  the 
requirement  to  file  Form  EIA-782B  in  which 
the  firm  sought  relief  from  filing  the  form.  In 
considering  the  request,  the  DOE  found  that 
interim  exception  relief  was  necessary  to 
alleviate  a  serious  hardship  to  the  reporting 
firm.  Accordingly,  interim  exception  relief 
was  granted.  Although  the  reporting 
requirement  did  not  create  the  hardship,  it 
aggravated  the  situation  faced  by  Hunt. 

Refund  Applications 

ASARCO  Incorporated— Ray  Unit  ASARCO 
Incorporated.  5/3/94.  RF272-13526. 
Rn272-13526.RF272-25467 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
on  behalf  of  ASARCO  Incorporated — Ray 
Unit  and  ASARCO  Incorporated  in  the  crude 
oil  special  refund  proceeding  being  disbursed 
by  the  DOE  under  10  C.F.R.  Part  205,  Subpart 
V.  The  DOE  determined  that  the  refund 
claims  were  meritorious  and  granted  a  refund 
of  S175.157.  However,  the  DOE  denied  a 
portion  of  the  claim.  t>ecause  it  was  based  on 
gallons  of  petroleum  products  covered  by 
price  escalator  clauses.  The  DOE  also  denied 
a  Motion  for  Discovery  filed  by  a  consortium 
of  States  and  two  Territories  and  rejected 
their  challenge  to  the  claim.  The  DOE  denied 
the  States'  Objections,  finding  that  the 
industry-wide  econometric  data  submitted  by 
the  States  did  not  rebut  the  presumption  that 
the  Applicant  was  injured  by  the  crude  oil 
overcharges. 

Standard  Oil  Co.  (Indianaj/ldaho.  5/4/94, 
RM2 1-268 
The  DOE  issued  a  Decision  and  Ordtir 
approving  a  Motion  for  Modification  of  a 


previously-approved  second-stage  refund 
plan  fried  by  the  State  of  Idaho  (Idaho).  In  its 
Motion,  Idaho  requested  the  authority  to  use 
5175,096.29  of  its  uncommitted  Standajxl  Oil 
Ca.  (Indiana)  second-stage  refund  monies  to 
fund  four  projects  in  Idaho's  State  Energy 
Conservation  Program.  The  DOE  affirmed  the 
timely  restitutionury  benefits  of  the  plan  to 
promote  the  efficient  use  to  energy  in  Idaho. 
The  DOE  also  identified  the  proposed 
recipients  of  those  benefits  (the  people  of 
Idaho)  as  a  substantial  segment  of  injured 
consumers  of  refined  petroleum  products. 
The  Idaho  plan  was  thus  found  to  satisfy  the 
criteria  for  a  second-stage  refund 
restitutionary  prc^ram.  Accordingly.  Idaho's 
Motion  for  Modificatioa  was  approved. 

Texaco Inc./Dentai's  Automotive  Center.  5/5/ 
94.  RR321-56 

The  DOE  issued  a  Decision  and  Order 
granting  a  Motion  for  Reconsideration  filed 
by  R.W.  Dental,  the  owner  of  Dental's 
Autonootive  Center  (Dental's),  in  the  Texaco 
Inc.  sp)ecial  refrwd  proceeding.  Mr.  Dental's 
refund  application  bad  been  denied  because 
the  DOE  determined  that  the  business  was 
not  a  purchaser  of  Texaco  products,  but  a 
consignee  of  an  independent  Texaco 
distributor.  In  the  Motion,  Mr.  Etental 
demonstrated  that,  because  the  per  gaflen 
margin  Dental's  received  for  sales  of  Texaco 
products  fluctuated,  the  business  was 
susceptible  to  Texaco  price  increases  and 
market  {>ressures.  Accordingly,  the  DOE 
granted  Mr.  Dental  a  total  refund  of  513,908 


Under  the  medium-range  presumption  of 
injury. 

Texaco  Inc/Houston  &■  Davidson  Texaco.  5/ 
3/94,  RF32 1-20557 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed  by 
Mr.  William  E.  Davidson  on  behalf  of 
Houston  *  Davidson  Texaco  in  the  Texaco 
Inc.  special  refund  proceeding.  The  DOE 
found  that  the  applicant  had  not  shown  that 
he  had  had  any  ownership  interest  in  the 
outlet  located  at  300  N.  Euclid  St.,  Fullerton. 
California,  either  as  a  partner  or  otherwise, 
and  therefore  concluded  that  he  was  not 
eligible  for  a  refund  based  on  the  purchases 
made  by  that  .nutlet. 

Texaco Inc./i(:r\-'s  Texaco, Kelly's  Texaco.  5/ 
4/94.  RF32  7- 1 9200.  RF32 1-19308 

Applications  for  Refund  were  filed  by  ferr>- 
Mittler  on  behalf  of  Jerry's  Texaco  (Case  No. 
RF321-19200)  and  by  Jack  Fensterheim  or 
behalf  of  Kelly's  Texaco  (Case  No.  RF321r 
19308)  requesting  refunds  based  on 
purchases  of  Texaco  f)etroleum  products 
Each  applicant  estimated  that  he  purchased 
32,000  gallons  cf  Texaco  motor  gasoline  each 
month  he  was  in  business,  and  requested  that 
his  refund  be  based  on  this  estimate.  In 
considering  this  request,  the  DOE  found  that 
this  estimate  was  not  reliable,  since  it  was 
tiased  solely  on  the  applicants'  recollection  of 
the  size  and  frequency  of  gasoline  deliveries 
Accordingly,  the  DOE  issued  a  Decision  and 


Order  denying  the  Applications  for  Refund 
filed  by  Jerry  Mittler  and  Jack  Fensterheim. 
Texaco  Inc./Wathke's  Interstate  Texaco. 

Hack's  Texaco,  5/3/94.  RF321-20937. 

RF3 2 1-20965 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
on  behalf  of  Wathkes  Interstate  Texaco 
(Wathke) and  Haaks Texaco (Haak)  in  the 
Texaco  Inc.  special  refund  proceeding.  Both 
applications  were  p>ostniarked  after  the 
February  28. 1994  deadline  for  submitting 
applications  in  the  Texaco  proceeding.  The 
applicant's  representative.  Resource  Refunds. 
Inc.  (RRI).  argued  that  Wathke's  application 
should  be  considered  as  filed  timely  because 
Wathke  mailed  RRI  its  application  in  an 
envelope  postmarked  Februar\-  24.  1  ••4  and 
that  RRI  did  not  receive  Wathke's  application 
until  March  2. 1994.RRI  argued  that  Haak's 
application  should  be  considered  timely 
because  Haak  mailed  material  needed  to 
complete  its  application  to  the  wrong 
address.  The  DOE  held  that,  with  respect  to 
Wathke.  it  was  immaterial  that  its  application 
was  delayed  in  its  transmission  to  RRI  since 
Wathke  itself  elected  to  send  its  application 
to  RRI  by  mail  instead  of  sending  it  to  the 
DOE  directly,  and  that  RRI  could  not  be 
considered  an  agent  of  the  DOE  for  purposes 
of  satisfying  the  deadline.  In  addition,  the 
DOE  held  that  Haak's  negligence  in  sending 
information  to  the  wrong  address  was  not  a 
sufficient  excuse  to  justify  its  late 
application.  Because  Wathke's  and  Haak's 
applications  were  filed  after  the  February  28 
deadline  and  no  equitable  considerations 
existed  in  excusing  their  lateness,  the  DOE 
dismissed  both  applications. 


Refiind  Applications 

The  Oflice  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the  fitll  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 


Atlantic  Richfield  Company/Ed  Yee,  Inc.  et  al  „ :..... .„..  RF304-14396 

Atlantic  Richfield  Company/Fox  Hills  Services,  Inc.  et  al ."...; RF3n4-14350 

Atlantic  Richfield  Company/H.C.  Rineer  &  Sons.  Inc : '. RF304-13486 

Atlantic  Richfield  Company/Horry  N.  &  Larry  L.  Brock  et  al .^ RF304-13181 

Atlantic  Richfield  Company/P&HGas  Company '.,.., , .....'....., .-,..  RF304-I3021 

Atlantic  Richfield  Company/Rich  &  Horton  Oil  Co.  et  al  ....'."• ,.••••••• RF304-13756 

Beacon  Oil  Company/San  Lucas  Truck  Stop .^ .-. .: , RR238-1 

Central  Soya  Feed  Co.,  Inc .". -. .'. RF272-93829 

Central  Soya  Co.,  Inc  _ .,...., RF272-93882 

Cherokee  Brick  and  Tile  Co.  et  al ........: ,.- -  RF272-93805 

Eau  Claire  Transit  = _ '. „  "rC272-236 

Enron  Corp./K.C  Sales  Company,  Inc , .s RF340-102 

Eastwin  Bottle  Gas  Service .;„ r... .,' .: :......... RF340-143 

Famous  Lubricants.  Inc -. ; , RF272-93317 

Gulf  Oil  Corf)./Mr.  Best  Car.  Wash  Systems.  Inc ., RF3OO-20155 

Gulf  Oil  Corp./YorktownGulf  11 ' :. .'. :. '. RF300-21790 

Inwood  Heights  etal  .' : : RF272-56902 

Lompoc  Unified  School  District  ..._ .'. , .: , RF272-79166 

Luke  Oil  Company,  Inc  „ , „ , .'. RF272-94743 

C.  Jim  Spence  Oil  Company.  Inc RF272-94744 

Kramer 'Tire  Company „ „ RF272-94760 

Shell  Oil  Company/Ingram  Shell  Service  ™„.... ...„ „, RF315-10285 

Texaco  Inc./Tom  Lacazc  Texaco ; .: .._ _ RF321-20453 


0503/94 
05/03/94 
05/03/94 
05/0694 
05/05/94 
05/05/94 
05/06/94 
05/04/94 

05  03/94 
05  03/94 
05/06/94 

05/03.94 
05  03/94 
05/06/94 
05  03/94 
05/04/94 
05/03/94 


05/04/94 
05  05 '94- 
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Dismissals  • 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Bill  Louie's  Arco 

RF304-14283 

Dohm  Transfer  Co.,  Inc 

RF272-78472 

Jay  F.  Darrenogue 

RF321 -17070 

Muscogee  County  Air  Serv- 
ice. 
Myers  Chevron  

RF300-20747 

LEE-0089 

Native  Americans  for  a  Clean 

LFA-0367 

Environment. 

Northeast  Utilities  Service  Co 

RF321 -20936 

Reynolds  Electrical  &  Engi- 

LWA-0007 

neering  Co.,  Inc. 

T.W.  Brown  Oil  Co.,  Inc 

RF321-19146 

Westinghouse  Hanford  Com- 

LWZ-0030 

pany. 

Windsor  Service,  Inc 

RF32J -20010 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Dated:  September  6, 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  E)oc.  94-22506  Filed  9-»-94;  8:45  am] 
BILUNG  COD€  64S0-01-P 

issuance  of  Decisions  and  Orders 
During  the  Week  of  July  4  Through 
July  8, 1994 

During  the  week  of  July  4  through  July 
8,  1994,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  refund  or 
other  relief  filed  with  the  Office  of 
Heeu-ings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Refund  Applications 

Texaco  Inc./Canterbery's  Texaco,  7/6/94, 
RR321-158 
The  DOE  issued  a  Decision  and  Order 
concerning  Motion  for  Reconsideration  that 
Jimmy "Canterbery,  the  owner  of  Canterbery's 
Texaco,  filed  in  the  Texaco  refund 
proceeding.  Mr.  Canterbery  had  previously 
filed  an  Application  for  Refund  that  was 
dismissed  in  July  1972  because  of  his  failure 
to  provide  motor  gasoline  purchase 
information  necessary  to  suppKDrt  his  refund 
claim.  In  his  reconsideration  request,  which 
was  filed  in  June  1994.  .Mr.  Canterbery 


included  purchase  information.  However, 
this  information  was  submitted  more  than 
three  months  after  the  final  filing  deadline  in 
the  Texaco  proceeding  and  almost  two  years 
after  the  dismissal  letter.  Since  Mr. 
Canterbery  did  not  present  any  reason  for  the 
delay,  the  DOE  determined  that  there  was  no 
compelling  reason  to  reopen  the  refund 
pux>ceeding  to  accept  his  claim.  Accordingly, 
the  Motion  for  Reconsideration  was 
dismissed. 

Time  Oil  Co. /California,  National  Helium 
Corp. /California,  Charter  Co. /California. 
7/7/94.  RQ334-589,  RQ3-590,  RM23-269 
The  DOE  issued  a  Decision  and  Order 
granting  two  second-stage  refund 
applications  and  a  Motion  for  Modification 
filed  by  the  State  of  California.  In  its 
applications  and  Motion  for  Modification. 
California  requested  a  total  of  $1,273,646  of 
new  Time  Oil  Co.  and  National  Helium  Corp 
second-stage  refund  monies  as  well  as 
approval  to  use  $144,142  of  previously 
allocated  Charter  Co.  monies  to  fund  four 
projects  intended  to  reduce  single-occupant 
motor  vehicle  travel,  traffic  congestion  and 
fuel  consumption.  The  DOE  affirmed  the 
timely  restitutionary  benefits  of  the  state's 
plan  for  the  funds,  and  identified  the 
proposed  recipients  of  those  benefits  (the 
people  of  California)  as  a  substantial  segment 
of  injured  consumers  of  refined  petroleum 
products.  The  California  plan  was  thus  found 
to  satisfy  the  criteria  for  a  second-stage 
refund  restitutionary  program.  Accordingly. 
California's  Applications  for  Refund  and 
Motion  for  Modification  were  granted. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 


Albuquerque  Public  Schools  ef  al  : .„  RF272-88679 

Arrow  Truck  Line,  Inc.  et  al  RF272-82547 

Atlantic  Richfield  Company/Isadore  Mann  et  al  : :....; RF3O4-15030 

Chiquita  Brands,  Inc RF272-66406 

Davis-Howland  Oil  Corp .n....  RF272-92669 

Gulf  Oil  Corporation/City  of  Atlantic  City  et  al RF30O-21319 

Kapco,  Inc RF272-77435 

Fort  Hartford  Stone  Company RF272-95083 

Texaco  Inc./Dale's  Texaco  South RF321-7991 

South  Side  Texaco RF321-13860 

Rowe's  Texaco , RF321-13870 

Rich  Rotolo's  Texaco  .-. RF321-18262 

Texaco  Inc./St.  Johns  Oil  Corp.  ef  al RF321-7209 


07/06/94 

07/05/94 

07/08/94 

07/07/94 

07/07/94- 

07/06/94 

07/07/94 

07/08/94 


07/08/94 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Name 

Case  No. 

Blanchard's  Texaco  

RF321-8102 

Chanrttjers  Texaco  

RF321-17138 

Floyd  Greer's  Texaco  

RF321 -20485 

Gonsoulin  Energy  Corp.  and 

LEF-0124 

Gonsoulin  Industries,  Inc.. 

Hedges  Texaco 

RF32 1-20944 

Lester  McGuffin's  Texaco 

RF321 -11073 

Midland  Shell  

RF315-8715 

Poteet    Independent   School 

District. 
Ron's  Texaco 


Case  No. 


RF272-83305 
RF321-19156 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 


in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated;  September  6. 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  94-22510  Filed  9-9-94;  8:45  am] 

BILLING  COOE  e4S(M)1-P 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  TM95-1  -32-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

SiptenUier  6.  »»*94 

1  ake  notice  ihat  on  August  31.  1994. 
Colorado  Interstate  Gas  Company  (CIG) 
fil«d  Seventh  Revis^  Sheet  No  11  of  its 
FERC  Gas  Tanfl.  First  Revised  Volume 
No.  1.  reflHc:ting  an  increase  tn  the  fuel 
reimbursement  percentage  for  Lost, 
lInaa:ounted-For  and  Other  Fuel  Gas 
from  0.78%  to  0.81%,  reflecting  a 
decrease  in  the  fuel  reimbursement 
percentage  for  Transportation  Fuel  Gas 
from  1.98%  to  1.92%,  and  reflecting  a 
decrease  in  the  fuel  reimbursement 
penentage  for  Storage  Fuel  Gas  fi-om 
1.95%  to  1.46%  effective  October  1. 
1994. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies,  and  that 
the  filing  is  available  for  pubfic 
inspection  at  CIG's  offices  in  Colorado 
Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energ}'  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20426,  in  accordance^ 
with  §§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §§385.214  and 
285.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
13,  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  "motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheli. 
Smrretury. 
IFR  Doc.  94-22409  Filod  9-9-94:  8:45  ami 

BILUNQ  COOE  67t7-01-M 


[Docket  No.  RP94-382-00OI 

Colorado  Interstate  Gas  Company; 
Notice  of  Filing  of  Account  No.  191 
Direct  BHIing 

JieplfcHibur  6. 1994. 

Take  notice  that  on  August  31.  1994, 
in  compliance  with  tlie  Federal  Ener^ 
Regulatory  Commission's 
("Commission")  order  issued  March  21. 
1994  in  Docket  No.  RP94-35-003  et  al. 
and  pursuant  to  Article  21.2  of  the 


JMI 


General  Terms  and  Conditiotis  of  First 
Revised  Volume  No.  1  of  Colorado 
Interstate  Gas  Company's  (aC's)  FERC 
Gas  Tariff  (Substitute  First  Revised 
Sheet  No.  338),  QG  submitted  a  limited 
filing  under  Section  4  of  the  Natural  Gas 
.\ct  (NGA)  for  authority  to  direct  bill  its 
jurisdictional  sales  customers  the 
balance  in  CIG's  Account  No.  191 
remaining  as  of  June  30, 1994,  as 
adjusted.  This  filing  details  the  activity 
during  the  nine-month  adjustment 
period  from  October  1,  1993  through 
June  30.  1994.  CIG  submitted  for  filing 
Second  Revised  Sheet  No.  14.  QG 
requests  that  this  proposed  tariff  sheet 
be  made  effective  on  October  1, 1994. 
Following  Commission  approval.  CIG 
will  direct  bill  its  jurisdictional  sales 
customers  51,179.516. 

CiG  states  that  copies  of  this  filing 
have  been  served  on  parties  to  the 
proceeding,  and  the  filing  is  available 
for  public  inspection  at  CIG's  offices  in 
Colorado  Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  §§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  petitions  or  prote.sts 
should  be  filed  on  or  before  September 
13,  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  .';er\e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this.filing  are  on 
file  with  the  Commi.ssion  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheli. 
Secretary: 

IFR  Doc.  94-22412  Filed  9-9-94;  8:45  anil 
DILUNG  COOE  6717-41-11 


[Docket  Na  TM95-1-59-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  6. 1994. 

Take  notice  on  August  31, 1994.  Kem 
River  Gas  Transmission  Company  (Kem 
River)  filed  Second  Revised  Sheets  Nos. 
5  and  6  to  First  Revised  Volume  No.  1 
of  Kem  River's  FERC  Gas  Tariff,  to 
become  effective  on  October  1, 1994. 

Kem  River  states  thai  the  purpose  of 
this  filing  is  to  establish  pursuant  to 
§  154.38(d)(6)(i)  of  the  Commission's 
regulations  a  volumetric/ usage  rate 


surc;harge  of  $0.0024  per  Mcf  applicable 
to  service  under  all  of  Kem  River's  firm 
and  intermptible  transportation  rate 
schedules  for  the  period  October  1, 1994 
through  September  30,  1995  (ACA 
Surcharge).  This  ACA  Surcharge  will 
recover  the  charge  assessed  on  Kern 
River  by  the  Commission  for  1994 
pursuant  to  Part  382  of  the 
Commission's  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator},'  Commission.  825 
North  Capitol  Street  N.E..  Washington. 
D.C  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
orbefoi^  Septemlier  13, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  filewith  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli, 
.Setrefar)'. 

IFR  Doc.  94-22407  Filfd  9-9-94:  8:45  amj 
BILUNC  COOE  S717-01-M 


[Docket  No.  ER94-1 460-000] 

Louisville  Gas  &  Electric  Company; 
Notice  of  Rling 

S.-pft!mbtT6.  1994. 

Take  notice  that  on  July  2,5.  1994. 
Louisville  Gas  and  Electric  Company 
(I.GJtE)  tendered  for  fihng  an 
amt'ndment  to  its  July  15,  1OT4  filing  in 
the  above-referenced  docket. 

■    Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to"  intervene  or  protest  with  the  Federal 
Enep.;v  Regulator.'  Commission,  825 
North  Cnprtol  Street,  N.E..  Washington. 
DC.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Pradire  and  Procedure  (18  CFR 
§§385.211  and  18  CFR  385.214).  A!  1 
such  motions  or  protests  should  be  filed 
on  or  before  September  16.  1994. 
Protests  will  be  considered  by  the  . 
Commi.ssion  in  detemiining  the 
appropriate  action  to  be  taken,  hut  will 
not  seri'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filling  are  on 
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file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-22411  Filed  9-9-94:  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  TM95-1  -37-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Change  In  FERC  Gas 
Tariff 

Septembers,  1994. 

Take  notice  that  on  August  31, 1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff . 
sheets  with  a  proposed  effective  date  of 
October  1,1994: 

Third  Bevised  Volume  No.  1 

Second  Revised  Substitute  Third  Revised 

Sheet  No.  5 
First  Revised  Substitute  Third  Revised  Sheet 

No.  8 

Original  Volume  No.  2 
Eighteenth  Revised  Sheet  No.  2.2 

Northwest  states  that  the  purpose  of 
this  filing  is  to  update  Northwest's  tariff 
to  reflect  the  Commission  approved 
Annual  Charge  Adjustment  ("ACA") 
factor  of  .24<  per  Mcf  to  be  effective  for 
the  twelve-month  period  beginning 
October  1,  1994.  The  ACA  surcharge 
unit  equates  to  .23t  per  MMBtu  based 
on  a  system  average  of  1,038  Btus  per 
cubic  foot  of  gas  and  is  a  reduction  of 
.02t  per  MMBtu  from  Northwest's 
current  ACA  surcharge  of  .25C  per 
MMBtu. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
jurisdictional  customers  and  upon 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
13,  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will   ' 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-22408  Filed  9-9-94:  8:45  am) 

BILUNG  CODE  6717-01-M 

[Docket  No.  ER94-1 499-000] 

Southwestern  Power  Electric 
Company;  Notice  of  Filing 

September  6, 1994. 

Take  notice  that  on  August  31, 1994, 
Southwestern  Power  Electric  Company 
tendered  for  filing  an  amendment  to  its 
July  28, 1994  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
§§  385.211  and  18  CFR  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  September  16, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fifing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-22410  Filed  9-9-94;  8:45  ami 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00388;  FRL-4909-3] 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committee  on  Water  Quality  & 
Pesticide  Disposal;. Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Working  Committee  on  Water 
Quality  and  Pesticide  Disposal  will  hold 
a  2-day  meeting,  beginning  on 
Thursday,  September  29,  1994,  3:)d 
ending  on  Friday,  September  30,  1994. 
This  notice  announces  the  lo<:ation  and 
times  for  the  meeting  and  sets  forth 
tentative  agenda  topics.  The  meeting  is 
open  to  the  public. 


DATES:  The  SFIREG  Working  Committee 
on  Water  Quality  and  Pesticide  Dispo.sal 
will  meet  for  a  closed  session  for 
SFIREG  members'  orientation,  on 
Thursday,  September  29, 1994,  from 
8:30  a.m.  to  9:30  a.m.,  then  the  public 
meeting  will  hie  ftt)m  10:00  a.m.  to  5:00 
p.m.,  and  Friday,  September  30. 1994, 
fi-om  8:30  a.m.  to  12:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at; 
The  DoubleTree  Hotel,  National  Airport 
-  Crystal  City,  300  Army-Navy  Drive. 
Arlington,  Virginia  22202,  703-892- 
4100. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shirley  M.  Howard,  Office  of 
Pesticide  Programs  (7506C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1109,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  703-305-7164. 
SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  of  the  SFIREG  Working 
Committee  on  Water  Quality  and 
Pesticide  Disposal  includes  the 
following: 

1.  Reports  from  the  SFIREG  working 
committee  members  on  state  water 
quality  and  pesticide  disposal  projects. 

2.  Status  of  acetoch  lor  registration. 

3.  Discussion  of  EPA  protocols  on 
prospective  studies. 

4.  Discussion  of  EPA  position  on 
pesticide  metabolites  in  ground  water. 

5.  Status  of  waste  pesticide  pickup 
in  the  States. 

■6.     Other  topics  as  appropriate. 

List  of  Subjects 

Enviornmental  protection. 
Dated:  August  30.  1994. 

Allan  S.  Abramson, 

Director,  Field  Operations  Division,  Office  of 
Pesticide  Programs. 

IFR  Dot.  94-22445  Filed  9-9-94;  8:45  ami 

BILLING  CODE  6560-50-f 

[OPP-300347A;  FRL-4910-6] 

Statement  of  Policy  for  Termiticide 
Labeling  Revision;  Extension  of  Public 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice;  Extension  of  public; 
comment  period. 

SUMMARY:  EPA  is  e.vtending  the 
comment  period  on  a  propo.sed  policy 
for  revised  termiticide  labeling  for  soil- 
applied  termiticides  and  most  other 
termiticides,  except  fumigant-type 
termiticides  such  as  sulfuryl  fluoride 


and  nitrogen.  EPA  is  extending  the 
public  comment  period  for  that 
proposed  policy  for  60  days,  from 
September  12, 1994,  to  November  14, 
1994. 

DATES:  Written  comments,  identified  by 
the  document  number  [OPP-300347A1. 
must  be  received  on  or  before  November 
14,  1994. 

ADDRESSES:  Submit  written  comments 
to:  By  mail:  Public  Docket  and  Freedom 
of  Information  Section,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  bring  comments 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington.  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubfic  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT  BY 
MAIL:  Harvey  L.  Warnick,  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  Registration  Division, 
Insecticide-Rodenticide  Branch  (7505C). 
401  M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  208.  CM  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  (703)-305-5200. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
developed  a  draft  PR  Notice  setting  forth 
proposed  policy  regarding  termiticide 
labeling  and  longevity  of  termiticide 
treatments,  which  was  made  available 
for  comment  in  the  Federal  Register  of 
July  27,  1994  (59  FR  38172).  EPA  has 
received  requests  to  extend  the 
comment  period  to  give  persons 
interested  in  commenting  on  the 
numerous  issues  in  the  proposed  policy 
more  time  to  draft  thorough  comments. 
Therefore,  EPA  is  extending  the  public 
comment  period  for  its  proposed 
statement  of  policy  regarding 
termiticide  labeling  for  60  days,  from 
September  12, 1994,  to  November  14, 
1994. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 


Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  6, 1994. 

Stephen  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

IFR  Doc.  94-22441  Filed  9-7-94;  12:20  pm] 

BILUNG  COOE  6S6»-S0-F 

EXPORT-IMPORT  BANK 
[Public  Notice  21] 

Agency  Forms  Submitted  for  0MB 
Review 

AGENCY:  Export-Import  Bank. 
ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  Eximbank  has  submitted  a 
proposed  collection  of  information  to 
the  Office  of  Management  and  Budget 
for  review. 

PURPOSE:  The  proposed  form  is  to  be 
used  by  commercial  banks  and  other 
lenders  as  well  as  U.S.  exporters  in 
applying  for  guarantees  on  working 
capital  loans  advanced  by  the  lenders  to 
U.S.  exporters. 

SUMMARY:  The  following  summarizes  the 
information  collection  proposal 
submitted  to  0MB. 

(1)  Typf^o/reque.<:t;  Revised. 

(2)  Number  of  forms  submitted:  One. 

(3)  Form  Number: 
EIB  84-1  (Rev.  5/92) 

SAB  Form  4EX  (Rev.  7/91). 

(4)  Title  of  information  collection: 
EIB  84-1  (Rev.  5/92) 

SBA  Form  4EX  (Rev.  7/91) 

U.S.  Small  Business  Administration 

Export-Import  Bank  of  the  United 

States 
Joint  Application  for  Working  Capital 

Guarantee 

(5)  Frequency  of  use:  Upon  application 
for  guarantees  on  working  capital 
loans  advanced  by  the  lenders  to  U.S. 
exporters. 

(6)  Respondents:  Commercial  banks  and 
other  lenders,  as  well  as  U.S. 
exporters  throughout  the  United 
States. 

(7)  Estimated  total  number  of  annual 
responses:  200 

(8)  Estimated  total  number  of  hours 
needed  to  fill  out  the  form:  400. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  application  may 
be  obtained  from  Tamzen  C.  Reitan. 
Agency  Clearance  Officer  (202)  566- 
8900.  Comments  and  questions  should 
be  directed  to  Mr.  Jefferson  Hill,  Office 
of  Management  and  Budget,  Information 
and  Regulatory-  Affairs,  Room  3235,. 


New  Executive  Office  Building. 
Washington,  D.C.  20503,  (202)  395- 
7340.  All  comments  should  be 
submitted  within  two  weeks  of  this 
notice;  if  you  intend  to  submit 
comments  but  are  unable  to  meet  this 
deadline,  please  advise  by  telephone 
that  comments  will  be  submitted  late. 

Dated:  August  26. 1994. 
Tamzen  C.  Reitan, 

Agency  Clearance  Officer. 

IFR  Doc.  94-22390  Filed  9-9-94:  8:45  ami 

BILUNG  COOE  6690-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

September  8, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.,  2100  M  Street,  N.W.,  Suite 
140,  Washington,  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10236 
NEOB,  Washington.  DC  20503.  (202) 
395-3561. 

Please  note:  The  Commission  has 
requested  expedited  0MB  review  of  this 
item  by  September  14,  1994,  under  the 
provisions  of  5  CFR  1320.18. 
OMB  Number:  None. 
Title:  Interactive  Video  and  Data  Service 

(IVDS)  Section  308(b)  Letter. 
Action:  New  collection. 
Respondents:  Individuals  or  households 
and  businesses  or  other  for-profit 
(including  small  businesses). 
Frequency  of  Response:  One  time 

reporting  requirement. 
Estimated  Annual  Burden:  50  responses: 
2  hours  average  burden  per  response; 
100  hours  total  annual  burden. 
Needs  and  Uses:  The  collection  of 
information  contained  in  the 
Interactive  Video  and  Data  Service 
(IVTDS)  Section  308(b)  letter  is  needed 
to  determine  the  status  of  an  applicant 
in  the  FCC  auction  for  IVDS.  A  copy 
of  the  letter  follows.  The  information 
is  used  by  the  FCC  to  determine 
ownership  interests  and  status  as  a 
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small  business,  a  woman-owned 
entity,  and/or  a  minority-owned 
entity,  as  certified  prior  to  the  IVDS 
auction.  If  this  infonnation  was  not 
available  the  results  of  the  IVDS 
auction  may  be  compromised  by 
permitting  unqualified  applicants  to 
receive  preferences  authorized  for 
certain  designated  entities.  The 
information  is  also  due  to  the  fact  that 
the  IVDS  auction  will  set  a  precedent 
for  future  auctions  is  imperative  that 
the  integrity  of  the  auction  process  be 
ensured. 
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Federal  Communications  (Commission. 
William  F.  Caton, 

Acting  Secretary. 

In  Reply  Refer  to:  7230-D/1700C1 
Dear  Sir  or  Madam:  You  filed  an 
application  (Form  175)  to  participate  in  the 
Commission's  auction  for  Interactive  Video 
and  Data  Service  (IVDS)  system  licenses. 
Pursuant  to  Section  308(b)  of  the 
Communications  Act  of  1934,  as  amended. 
47  IJ.S.C.  §  308(b),  w^e  are  requesting 
additional  information  from  you  regarding 
your  application.  See  also  47  C.F.R.  §  1.65(a). 
In  particular,  we  are  interested  in 
information  pertaining  to  ownership  interests 
and  to  your  status  as  a  small  business,  a 
woman-owned  entity,  and/or  a  minority- 
owned  entity,  as  certified  to  on  your  Form 
175. 

You  are  requested  to  submit  the  following 
information  on  or  before  October  20. 1994; 

1.  Disclose  the  ownership  of  the  applicant 
by  submitting  a  list  of  the  names,  addresses, 
citizenship,  position  held  (officers  and 
directors),  and  principal  business  of  (a)  all 
officers  and  directors  and  (b)  any  person  or 
entity  holding  any  ownership  interest  in  the 
applicant,  including,  but  not  limited  to. 
partnership  interests,  stock,  warrants, 
options,  or  any  other  instrument  evidencing 
a  present  or  future  ownership  interest  in  the 
applicant  (disclose  the  amounts  and 
percentages  held).  If  the  applicant  is  a 
partnership  or  joint  venture,, submit  a  signed 
and  dated  copy  of  the  partnership  or  joint 
venture  agreement.  If  the  applicant  is  a 
corporation,  submit  copies  of  its  articles  of 
incorporation,  bylaws,  and  any  other 
organizational  documents. 

2.  Submit  a  list  of  all  affiliates  of  the 
applicant  not  disclosed  in  response  to 
Question  1.  An  individual  or  entity  is  an 
affiliate  of  the  applicant  if  such  individual  or 
entity  (i)  directly  or  indirectly  controls  or  has 
the  power  to  control  the  applicant,  or  (ii)  is 
directly  or  indirectly  controlled  by  the 
applicant,  or  (iii)  is  directly  or  indirectly 
controlled  by  a  third  party  or  parties  that  also 
controls  or  has  the  power  to  control  the 
applicant. 

3.  Does  the  applicant  or  any  person  or 
entity  listed  in  response  to  Question  1  or  2 
have  any  ownership  interest  in  or  connection 
with  any  other  IVDS  applicant  or  licensee?  If 
so,  disclose  fully  the  nature  and  extent  of 
such  interest  or  connection,  the  file  number 
(or  other  identifier)  of  such  application,  and 
the  location  of  such  IVDS  system  or  proposed 
system. 


4.  Are  any  of  the  individuals  listed  in 
response  to  Questions  1  and  2  related  (as 
husband,  wife,  father,  mother,  brolber.  sister, 
son,  or  daughter)  to  each  other?  Does  any 
member  of  the  immediate  family  (i.e., 
husband,  wife,  father,  mother,  brother,  sister, 
son,  or  daughter)  of  any  individual  listed  in 
response  to  Questions  1  and  2  have  any 
interest  in  or  connection  with  any  other  IVDS 
applicant  or  licensee?  If  the  answer  to  either 
or  both  of  these  questions  is  yes,  disclose 
fully,  concerning  the  persons  involved,  their 
relationship,  the  nature  and  extent  of  such 
interest  or  connection,  the  file  number  (or 
other  identifier)  of  such  application,  and  the 
location  of  such  IVDS  system  or  proposed 
system. 

5.  If  the  applicant  certified  on  the 
application  that  it  is  a  small  husiness,  submit 
the  following  supporting  documents  (a  small 
business  is  an  entity  that,  together  with  its 
affiliates,  has  no  more  than  S6  million  net 
worth  and,  after  federal  income  taxes, 
excluding  any  carry  over  losses,  has  no  more 
than  S2  million  in  annual  profits  each  year 
for  the  previous  two  years): 

a.  a  statement  disclosing  the  net  worth  of 
the  applicant  and  its  affiliates  at  the  time  thfe 
application  was  filed  and  the  applicant's 
(including  affiliates)  current  net  worth. 

b.  the  most  recent  balance  sheet{s)  for  the 
applicant  and  its  affiliates  (submit  an  audited 
balance  sheet,  if  available). 

c.  a  complete  copy  of  the  Federal  income 
tax  return(s)  for  the  applicant  and  its 
affiliates  for  the  past  two  years  (calendar  or 
fiscal). 

d.  a  complete  copy  of  the  State  income  tax 
return(s)  for  the  applicant  and  its  affiliates  for 
the  past  two  years  (calendar  or  fiscal). 

6.  If  the  applicant  claims  a  preference  as 

a  business  owned  by  members  of  a  minority 
group(s)  and/or  women,  indicate  the  gender 
of  the  individuals  listed  in  response  to 
Questions  1  and  2.  and  indicate  the  minority 
group(s)  of  which  the  individuals  listed  in 
response  to  Questions  1  and  2  are  members. 
The  applicant  must  also  describe  how 
women  and/or  minorities  exercise  de  jure 
and  de  facto  control  of  the  applicant.  A 
business  owned  by  members  of  minority 
groups  and/or  women  is  one  in  which 
minorities  and/or  women  who  are  U.S. 
citizens  have  at  least  50.1  percent  equity 
ownership  and  50.1  percent  controlling 
interest  in  the  applicant.  For  applicants  that 
are  limited  partnerships,  the  general  partner 
either  must  be  a  minority  and/or  woman  (or 
minorities  and/or  women)  who  is  a  U.S. 
citizen  and  owns  at  least  50.1  percent  of  the 
partnership  equity,  or  an  equity  that  is  100 
percent  of  the  partnership  equity,  or  an  entity 
that  is  100  percent  owned  and  controlled  by 
minorities  and/or  women  who  are  U.S. 
citizens.  The  interests  of  minorities  and 
women  are  to  be  calculated  on  a  fully-diluted 
basis;  agreements  such  as  stock  options  and 
convertible  debentures  shall  be  considered  to 
have  a  present  effect  on  the  power  to  control 
an  entity  and  shall  be  treated  as  if  the  rights 
thereunder  already  have  bctm  fully  exercised. 

7.  If  the  applicant  was  a  high  bidder  for 
one  or  more  IVDS  licenses  He.,  signed  a  high 
bid  acknowledgment  form)  and  did  not 
submit  the  required  down  payment  by 
August  8, 1994,  the  deadline  for  pa^Tuent 


specified  by  the  Commission,  explain  the 
reason(s)  for  the  applicant's  feilure  to  tender 
its  down  payment. 

Unless  otherwise  specified  above,  the 
information  submitted  must  be  current  as  of 
the  filing  date  of  the  applicant's  Form  175 
application.  Any  changes  since  that  date 
shall  also  be  disclosed. 

False  statements  in  response  to  this  letter 
would  be  in  violation  of  Tnie  18,  United 
States  Code,  Section  1001,  and  could  result 
in  criininal  penalties.  Direct  your  response 
to:  Chief.  Private  Radio  Bureau,  Federal 
Communications  Commission,  Washington, 
DC.  20554. 

Sincerely,     . 
Ralph  A.  Haller. 
Chief,  Private  Radio  Bureau. 

Notice  to  Individuals  Required  by  the 
Privacy  Act  of  1974  and  the  Paperwork 
Reduction  Act 

The  information  requested  in  this  letter  is 
authorized  by  the  Communications  Act  of 
1934.  as  amended.  The  Commission  will  u.sc 
the  information  to  determine  your  status  as 
an  applicant.  It  may  become  necessary  to 
refer  the  information  submitted  to  another 
government  agency.  All  information 
provided  in  this  letter  will  be  available  for 
public  inspection.  A  response  is  requested. 

Public  reporting  burden  for  this 
information  is  estimated  to  average  2  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching  existing 
data  needed,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  request  for  information,  including 
suggestions  for  reducing  the  burden,  to  the 
Federal  Communications  Commission. 
Records  Management  Division,  Washington, 
DC.  20554.  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction  Project 
(30()0-0000),  Washington,  DC.  20503. 

The  foregoing  notice  is  required  by  the 
Privacy  Act  of  1974.  P.L.  93-579,  December 
31 .  1975,  5  U.S.C.  522a(e)(3)  and  the 
Paperwork  Reduction  Act  of  1980.  96-51 1 . 
DecBmbcr  11.  1980.  47  U.S.C.  3507. 

(FK  Doc  94-22580  Filed  9-9-94:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Solicitation  of 
Comments  on  the  National  Mitigation 
Strategy 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with 
Administrative  Procedures  Act,  5  U.S.C. 
5.52b,  FEMA  announces  the  following 
meetings: 

Name:  National  Mitigation  Strategy 
Forums. 

Dates  of  Meetings:  September  20,  27,  and 
28.  1904. 


Place:  September  20, 1994:  Boston, 
Massachusetts,  The  Kennedy  Library,  Smith 
Hall,  Columbia  Point. 

September  27, 1994:  Boulder,  Colorado, 
Natural  Hazards  Center  of  the  University  of 
Colorado,  The  Forum,  University  Memorial 
Center. 

September  28, 1994:  Houston.  Texas, 
University  of  Houston.  The  Dallas  Perimeter. 
.  Time:  September  20, 1994  9:00  a.m.-noon; 
-September  27, 1994  9:00  a.m.-noon: 
September  28, 1994  1:30  p.m.-4:30  p.m. 

Proposed  Agenda:  f^MA  staff  will  make  a 
presentation  on  the  National  Mitigation 
Strategy  and  will  solicit  comments  and 
questions  from  the  attendees. 

Supplementary  Information:  In  addition  to 
the  invitees,  the  meeting  will  be  open  to  the 
public  with  approximately  10  seats  available 
on  a  first-come,  first-served  basis.  Members 
of  the  general  public  who  plan  to  attend  the 
meeting  should  contact  FEMA  before 
September  16,  by  telephoning  Cynthia  Harris 
on  (800)  789-7887  or  writing:  Mitigation 
Forums,  Federal  Emergency  Management 
Agency,  500  C  Street  S.W.,  Room  417. 
Washington,  DC  20472. 

A  transcript  of  the  meeting  will  be 
prepared  and  will  be  available  for  public 
viewing  at  Federal  Emergency  Management 
Agency,  Mitigation  Directorate,  500  C  Street 
SW.,  goom  417.  Washington,  DC  20472. 

Dated:  September  6, 1994. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
jFR  Doc.  94-22438  Filed  9-9-94;  8:45  am) 
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Open  Meeting,  Solicitation  of 
Comments  on  the  National  Mitigation 
Strategy 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with 
Administrative  Procedures  Act,  5  U.S.C. 
552b,  FEMA  announces  the  following 
meetings: 

Name:  National  Mitigation  Strategy 
Forums. 

Dates  of  Meetings:  October  12. 13,  20.  and 
25. 1994. 

Place:  October  12, 1994:  Kansas  City, 
Missouri,  University  of  Missouri,  Pierson 
Auditorium,  59th  and  Rockhill. 

October  13, 1994:  Chicago,  Illinois, 
University  of  Illinois,  Chicago  Circle  Center, 
750  South  Austin. 

October  20, 1994:  Berkeley.  California, 
University  of  California.  Sibley  Auditorium." 
Bechtel  Engineering  Center. 

October  25. 1994:  Seattle.  Washington. 
Seattle  Center.  Olympic  Room,  Northwest 
Room  Building. 

Time:  October  12, 1994  9:00  a.m.-noon; 
October  13, 1994  9:00  a.m.-noon;  October  20. 
1994  1:30  p.m.-4:30  p.m.;  October  25. 1994 
9:00  a.m.-noon. 

Proposed  Agenda:  FEMA  staff  will  make  a 
presentation  on  the  National  Mitigation 
Strategy  and  will  solicit  comments  and 
questions  from  the  attendees. 


Supplementary  Information:  In  addition  to 
the  invitees,  the  meeting  will  be  open  to  the 
public  with  approximately  10  seats  available 
on  a  first-come,  first-served  l>asis.  Members 
of  the  general  public  who  plan  to  attend  the 
meeting  should  contact  FEMA  before  October 
5,  by  telephoning  Cynthia  Harris  on  (800) 
789-7887  or  writing:  Mitigation  Forums. 
Federal  Emergency  Management  Agency.  500 
C  Street  S.W..  Room  417,  Washington,  DC 
20472. 

A  transcript  of  the  meeting  will  be 
prepared  and  will  be  available  for  public 
viewing  at  Federal  Emergency  Management 
Agency.  Mitigation  Directorate,  500  C  Street 
SW.,  Room  417.  Washington,  DC  20472. 

Dated:  September  6. 1994. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
(FR  Doc.  94-22439  Filed  9-9-94;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.VV.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreemenf  No..- 202-002744-083. 

Title:  West  Coast  of  South  America 
Agreement. 

Parties: 

A.P.  Moller-Maersk 

Compania  Chilena  de  Navigacion 
Interoceania,  S.A. 

Compania  Sud  Americana  de 
Vapores,  S.A. 

Crowley  American  Transport,  Inc. 

Flota  Mercante  Grancolombiana,  S.A. 

Lykes  Bros.  Steamship  Co.,  Inc. 

Nedlloyd  Lijnen,  B.V. 

Sea-Land  Service,  Inc. 

South  Pacific  Shipping  Company  Ltd. 

Synopsis:  The  proposed  amendment 
restates  the  basic  agreement  and 
incorporates  two  new  revisions.  Article 
10  is  amended  to  specify  that  Members 
of  the  Agreement  may  elect  to  be 
policed  under  a  filed  and  effective  self- 
policing  agreement  which  covers  the 


same  trade  as  the  Agreement,  and 
Article  14  is  amended  to  clarify  the 
construction  of  through  intermodal  rates 
under  service  contracts. 

Dated:  September  6, 1994. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  94-22397  Filed  9-9-94:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Community  First  Financial  Group,  Inc.; 
Formation  of.  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identif\'ing  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  October 
7, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Community  First  Financial  Group. 
Inc.,  English,  Indiana;  to  acquire  up  to 
an  additional  20.90  percent,  for  a  total 
of  52.48  percent,  of  the  voting  shares  of 
Peoples  "Trust  Bank  Company.  Corydon, 
Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  7,  1994. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-22472  Filed  9-9-94;  8:45  ami 
BILLING  COOE  621041-f 


JMI 


4S840 


Federal  Register  /  Vol.  59,  No.  175  /Monday.  September  12.  1994  /Notices 


Federal  Register  /  Vol.  59,  No.  175  /  Monday.  September  12.  1994  /  Notices 


46841 


Enterprise  Banoorpi  Inc-;  Ctiange  in 
Bank  Controi  Notices;  Acquisitions  of 
Stiares  of  Banks  or  Bank  Holding 
Companies;  Correction 

Tiiis  notice  corrects  a  notice  (FR  Doc 
fl4-21211)  published  on  page  44426  of 
the  issue  for  Monday,  August  29, 1994. 

Under  the  Federal  Reserve  Bank  of 
Richmond  heading,  the  entry  for 
Enterprise  Bancorp,  Inc.,  is  revised  to 
read  as  follows: 

1.  Enterprise  Bancorp,  Inc.,  Landover, 
Maryland;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Enterprise  Bank. 
Landover.  Maryland. 

Comrricnts  on  this  application  must 
be  received  by  September  12, 1994. 

Board  of  Governors  of  tlie  Federal  Reserve 
System,  September  7, 1994.    - 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-22473  Filed  9-9-94;  8:45  am] 

BILUNG  CODE  621(M)1-F 


Pathfinder  Bancorp,  M.H.C.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  ot  Bank  Holding  Companies 

The  companies  listed  in'this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  t>ank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  commeints 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
6. 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Lilierty  Street,  New  York, 
New  York  10045: 


1 .  Pathfinder  Bancorp,  M.H.C., 
Oswego,  New  York;  to  become  a  bank 
holding  company  by  acquiring  at  least  a 
majority  of  the  voting  shares  of  Oswego 
City  Savings  Bank,  Oswego,  New  York. 

2.  Saban.  S.A..  Marina  Bay,  Gibralter; 
to  acquire  up  to  2.45  percent  of  the 
outstanding  voting  shares  of  Republic 
New  York  Corporation,  New  York,  New 
York.  In  additi(»i  Republic  New  York 
Corporation  Holdings  Limited,  a  wholly 
owned  subsidiary  of  Saban,  S.A.,  to 
acquire  directly  up  to  1.32  jjercent  of 
the  outstanding  shares  of  Republic  New 
York  Corporation.  As  a  result,  Saban, 
S.A.  would  control,  directly  and 
indirectly,  up  to  approximately  31 
percent  of  the  outstanding  shares  of 
Republic  New  York  Corporation  when 
the  purchases  are  combined  with 
existing  holdings,  and  thereby  indirectly 
acquire  Republic  National  Bank  of  New 
York,  New  York,  New  York,  Republic 
Bank  for  Savings,  New  York,  New  York, 
and  Republic  Bank  California  National 
Association,  Beverly  Hills,  California. 

B.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  FNB  Bancshares,  Inc.,  Brooksville. 
Kentucky;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  First  National 
Bank  of  Brooksville,  Brooksville, 
Kentucky. 

C.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mercantile  Bancorporation,  Inc.,  St. 
Louis,  Missouri;  to  acquire  100  percent 
of  the  voting  shares  of  Wedge  Bank, 
Alton,  Illinois. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

].  Community  First  Bankshares,  Inc., 
Fargo,  North  Dakota;  to  merge  with 
Minowa  Bancshares,  Inc.,  Decorah, 
Iowa,  and  thereby  indirectly  acquire 
Decorah  State  Bank.  Decorah.  Iowa; 
First  National  Bank  of  Mabel.  Mabel. 
Minnesota;  and  Minnesota  Bank,  N.A., 
Caledonia,  Minnesota. 

Board  of  Governors  of  the  Fuderal  Reserve 
System.  September  6, 1994. 
William  W.  Wiles, 
Secretory  of  the  Board. 
|FR  Doc.  94-22420  Filed  9-i>-94;  8:45  am} 

BILLING  COOC  t^O-OI-F 


Pikeville  National  Corporation,  et  al.; 
Notice  of  Applications  to  Er>gage  de 
novo  in  Permissibie  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  28, 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1 .  Pikeville  National  Corporation, 
Lexington.  Kentucky;  to  engage  de  novo 
through  its  subsidiary  KenTrust  Capital 
Management.  Inc..  Lexington.  Kentucky, 
in  investment  or  financial  advisory 
activities,  pursuant  to  §  225.25(b)(4)  of 
the  Board's  Regulation  Y;  providing 
management  consulting  advice  to  non- 
affiliated bank  and  non-bank  depository 
institutions,  pursuant  to  §  225.25(b)(ll) 
of  the  Board's  Regulation  Y;  providing 
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brokerage  services,  related  securities 
credit  activities,  pursuant  to  § 
225.25(b)(15)  of  the  Board's  Regulation 
Y;  underwriting  and  dealing  in  bank- 
eligible  securities,  pursuant  to  § 
225.25(b)(16)  of  the  Board's  Regulation 
Y;  providing  foreign  exchange  advisory 
and  transactional  services,  pursuant  to  § 
225.25(b)(17)  of  the  Board's  Regulation 
Y;  and  making  and  servicing  loans, 
pursuant  to  §  225.25<bHl)  of  the  Board's 
Regulation  Y.  In  connection  with  the 
above-captioned  activities.  Application 
also  proposes  to  offer  advice  on  and/or 
conduct  FASB  115  monitoring  and 
FFIEC  testit^  of  securities;  asset/ 
liability  structuring  and  monitoring; 
GAP  and  interest  rate  analysis;  and 
investment  policy  review,  pursuant  to  § 
225.25(b)(ll)  of  the  Board's  R^ulation 
Y. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1 .  International  Bancshares 
Corporation,  Laredo,  Texas;  to  engage 
de  novo  in  the  activity  of  making  loans 
to  certain  of  its  executive  ofRcers, 
directors,  affiliates  and  principal 
shareholders  and  to  certain  executive 
officers  and  directors  and  their  related 
interests  of  its  wholly-owned  subsidiary 
banks,  pursuant  to  §'225.25(b)(l)  of  the' 
Board's  Regulation  Y.  TTie  geographic 
scope  for  this  activity  is  the  State  of 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  7, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-22474  Filed  9-9-94;  8:45  am) 

BILUNG  CODE  621(M)1-F 


PNC  Bank  Corp.,  et  al.;  Acquisitions  of 
Companies  Engaged  in  Permissible 
Nont>anking  Activities 

The  organizations^ listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2j  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(aJ  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
-  astuidue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  irrterests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  October  7.  1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  I  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street;  Cleveland,  Ohio 
44101: 

1.  PNC  Bank  Corp.,  Pittsburgh. 
Pennsylvania,  and  PNC  Bancorp,  Inc., 
Wilmington,  Delaware;  to  acquire 
Brentwood  Financial  Corporation, 
Cincinnati,  Ohio,  and  thereby  indirectly 
acquire  The  Brentwood  Savings 
Association,  Cincinnati,  Ohio,  and 
thereby  engage  in  permissible  thrift 
activities  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  B3166: 

1.  CNB  Bancshares,  Inc..  Evansville, 
Indiana  (Applicant);  to  acquire  King 
City  Federal  Savings  Bank,  Mount 
Vernon,  Illinois  (Thrift),  and  thereby 
engage  in  acquiring,  owning,  controlling 
and  operating  as  a  savings  association 
pursuant  to  §  225.25(b)(9)  of  the  Boards 
Regulation  Y.  Applicant  also  has 
applied  for  Thrift  or  its  wholly-owned 
subsidiary.  King  City  Financial  Services 
Corp.  (KCFS),  an  Illinois  corporation  to 
(1)  act  as  agent  or  broker  for  insurance 
(including  home  mortgage  redemption 
insurance)  that  is  directly  related  to  an 
extension  of  credit  by  Applicant,  Thrift, 
or  any  other  subsidiary  of  Applicant  and 
that  is  limited  to  assuring  the  repayment 
of  the  outstanding  balance  due  on  the 
extension  of  credit  in  the  event  of  death, 
disability  or  involuntary  unemployment 
of  the  debtoTr  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board's  Regulation 


Y;  (2)  act  as  agent  or  broker  for 
insurance  directly  related  to  an 
extension  of  credit  by  a  finance 
company  that  is  a  subsidiary  of  a  bank 
holding  company,  subject  to  § 
225.25(b)(8)(ii)  of  the  Board's  Regulation 
Y;  (3)  provide  securities  brokerage 
services,  related  securities  credit 
activities  pursuant  the  Board's 
Regulations  G  and  T,  and  incidental 
activities  of  the  tvpe  enumerated  in  § 
225.25(b)(15)  of  the  Boards  Regulation 
Y.  Any  such  activities  will  be  restricted 
to  buying  and  selling  securities  solely  as 
agent  for  the  account  of  customers  and 
will  not  include  securities  underwriting 
or  dealing;  (4)  provide  the  foregoing 
sen.  ices  in  combination  with 
investment  advisor)'  services 
permissible  under  §  225.25fb)(4), 
subject  to  the  limitations  contained  in  § 
225.25(b)(15){ii);  and  (5)  issue  and  sell 
retail  money  orders  and  similar 
c-onsumer-type  payment  instruments 
having  a  face  vale  of  not  more  than 
$1,000;  to  sell  U.S.  savings  bonds;  and 
the  issuance  and  sale  of  travelers 
checks,  pursuant  to  §  225.25{b)(12)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  7, 1994. 
Jennifer  J.  Johnson, 
Depii  ty  Secretary  of  the  Board. 
IFK  D(xr.  94-22475  Filed  9-9-94:  8:45  ami 

BILUNG  CODE  62>fr«t-F 


Robert  Sidney  Ross;  Change  in  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holdmg  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspjection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vvriting  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  October  3,  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Robert  Sidney  Boss,  Ocilla.  Georgia; 
to  acquire  an  additional  2.04  percent  for 
a  total  of  10.47  ptercent,  of  the  voting 
shares  of  Colony  Bankcorp,  Inc.. 
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■  Fitzgerald,  Georgia,  and  thereby 
indirectly  acquire  Bank  of  Fitzgerald, 
Fitzgerald,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  6. 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  94-22421  Filed  9-9-94;  8:45  am] 

BILUNG  CODE  6210-01-f 


Steams  Financial  Services,  Inc.,  ESOP; 
Formation  of.  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
the.se  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal. 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
.reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  7, 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Steams  Financial  Services,  Inc., 
ESOP,  Albany,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring 
30.00  percent  of  the  voting  shares  of 
Stearns  Financial  Services,  Inc.  Albany, 
Minnesota. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  engage  in 
general  insurance  agency  activities  in  a 
town  with  less  than  5,  000  in  population 
in  accordance  with  §  225.25(b)(8)(iii)  of 
the  Board  s  Regulation  Y.  The 
geographic  scope  for  these  activities  are 
the  cities  of  Canby,  Albany,  and 
Evansville,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  7,  1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-22476  Filed  9-9-94;  8:45  ami 
BILUNG  CODE  621041-F 


Lynda  C.  Thompson;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-21210)  published  on  page  44426  of 
the  issue  for  Monday,  August  29, 1994. 

Under  the  Federal  Reserve  Bank  of 
Atlanta  heading,  the  entry  for  Lynda  C. 
Thompson  is  revised  to  read  as  follows: 

1.  Lynda  C.  Thompson,  Duluth, 
Georgia;  to  retain  personally  9.8  percent 
and  as  trustee  for  the  American 
Bancshares,  Inc.,  ESOP,  Marietta, 
Georgia,  2.4  percent  of  the  voting  shares 
of  American  Bancshares,  Inc.,  Marietta, 
Georgia,  and  thereby  indirectly  control 
Cobb  American  Bank  &  Trust  Company, 
Marietta,  Georgia.  Notificant  also 
proposes  to  acquire  an  additional  1.4 
percent  in  her  personal  capacity  and  3.0 
as  trustee,  of  American  Bancshares,  Inc., 
for  a  total  of  16.6  percent. 

Comments  on  this  application  must 
be  received  by  September  12,  1994. 

Board  of  Governors  of  the  Ft-Heral  Reserve 
System,  September  7, 1994. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
jFR  Doc.  94-22477  Filed  9-9-94;  8:45  am] 

BiLLING  CODE  621041 -f 


FEDERAL  TRADE  COMMtSSION 

[Dkt  C-3514] 

Amoco  Chemical  Company,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  two 
Delaware  corporations  from 
misrepresenting  the  extent  to  which  any 
polystyrene  cup,  plate,  and  other  food 
service  product  or  packaging  material  is 
capable  of  being  recycled  or  the  extent 
to  which  recycling  collection  programs 
are  available,  and  from  representing  that 
such  products  offer  any  environmental 
benefit  unless  the  respondents  possess 
competent  and  reliable  scientific 
evidence  that  substantiates  the  claim. 

DATES:  Complaint  and  Order  issued 
August  9, 1994.1 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Steven  Baker  or  Timothy  Hughes,  FTC/ 
Chicago  Regional  Office,  55  East  Monroe 
St.,  Suite  1437,  Chicago,  IL.  60603.  (312) 
353-8156. 

SUPPLEMENTARY  INFORMATION:  On  Friday, 
May  27, 1994,  there  was  published  in 
the  Federal  Register,  59  FR  27558.  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Amoco 
Chemical  Company,  et  a!.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Donald  S.  Gark, 

Secretary. 
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'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  &  Pcnn."!ylvania 
Avenue.  NW.,  Washington.  DC  20580. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Cammission  approval,  would  require, 
among  other  things.  Rite  Aid,  in 
conjunction  with  its  proposed 
acquisition  of  LaVerdiere's  Enterprises, 
Inc.,  to  divest  the  pharmacy  assets  either 
in  its  own  Rite  Aid  stores,  or  in  the 
LaVerdiere's  stores  it  will  acquire,  in 
there  specified  cities,  to  a  Commission- 
approved  entity  within  12  months  of  the 
order,  and  would  require  the  respondent 
for  a  period  of  ten  years,  to  obtain 
Commission  approval  before  acquiring 
any  assets  or  stocks  in  any  entity 
engaged  in  the  business  of  selling 
prescription  drugs  of  retail  outlets  in  the 
three  designated  cities. 
DATES:  Comments  must  be  received  on 
or  before  November  14,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  N.VV.. 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Malester  or  Catharine  Moscateili.  FTC/ 
S-2224,  Washington,  D.C.  20580.  (202) 
326-2682  or  32&-2749. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be    . 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4. 9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  matter  of:  Rite  Aid  Corporation,  a 
corporation;  agreement  containing  Consent 
Order. 

The  Federal  Trade  Commission 
("Commissioa")  having  initiated  an 
investigation  of  the  proposed 
acquisition  of  all  of  the  voting  stock  of 
LaVerdiere's  Enterprises,  hic.  ("LEI")  by 
Rite  Aid  Corporation  ("Rite  Aid"),  and 
it  is  now  appearing  that  Rite  Aid, 


hereinafter  sometimes  referred  to  as 
"Proposed  Respondent,"  is  willing  to 
enter  into  an  agreement  containing  an 
order  ("Agreement")  to  divest  certain 
assets,  and  to  cease  and  desist  from 
making  certain  acquisitions,  and 
providing  for  certain  other  relief- 
It  is  hereby  agreed  by  and  between 
Proposed  Respondent,  by  its  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  Respondent  Rite  Aid  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware  with 
its  office  and  principal  place  of  business 
located  at  30  Hunter  Lane.  Camp  Hill, 
Pennsylvania  17011. 

2.  Proposed  RespcHidenl  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  Respondent  waives: 

a.  any  further  procedural  steps; 

b.  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  ccHitest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  any  claim  under  the  Equal  Acxess 
to  Justice  Act. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondent,  in  which  ev-ent  it  will  take 
such  action  as  it  may  consider  .- 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstance.s  may  require!  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draff  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
Proposed  Respondent,  (1)  ijwiie  its 


complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  Order  to  divest  * 
and  to  cease  and  desist  in  disposition  of 
the  proceeding,  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  Order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  serxice. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  Order  to 
Proposed  Respondent's  address  as 
stated  in  this  Agreement  shall  constitute 
service.  Proposed  Respondent  waix-es 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  Respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  Proposed 
Respondent  understands  that  onre  «he 
Order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliant 
reports  showing  that  it  has  fully 
complied  with  the  Order.  Proposed 
Re.spondent  further  understands  that  ii 
may  be  liable  for  civil  penahies  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becoises 
final. 

Order 


It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  "Rite  Aid"  means  Rite  Aid 
Corporation,  its  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Rite  Aid.  and 
their  directors,  officers,  employees, 
agents,  representatives,  and  their 
successors  and  assigns. 

B.  "Commission"  means  the  Federal 
Trade  Commission. 

C.  "Acquisition"  means  the 
acquisition  of  all  the  voting  stock  of 
LaVerdiere's  Enterprises,  Inc.  ("LEI")  by 
Respondent  Rite  Aid. 

D.  "Acquirer"  means  the  party  or 
parties  to  whom  Respondent  Rite  Aid 
divests  the  assets  herein  ordered  to  be 
divested. 

E.  "Prescription  drugs"  means  ethical 
drugs  available  at  retail  only  by 
prescription. 

F.  "LEI  Phannacy  Business"  means 
LEl's  business  of  selling  prescription 
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drugs  at  any  of  the  retail  stores  listed  in 
Paragraph  I.(J).  of  this  Order,  but  does 
not  include  LEI's  business  of  selling 
other  products  in  those  retail  stores. 

G.  "LEI  Pharmacy  Assets"  means  all 
assets  constituting  the  LEI  Pharmacy 
Business,  excluding  those  assets 
pertaining  to  the  LEI  trade  names,  trade 
dress,  trade  marks  and  service  marks, 
and  including  but  not  limited  to: 

1.  Leases,  at  the  Acquirer's  option; 

2.  zoning  approvals  and  registrations, 
at  the  Acquirer's  option; 

3.  books,  records,  manuals,  and 
operations  reports  relating  to  the  LEI 
Pharmacy  Business,  but  only  if  the 
divestiture  is  to  an  Acquirer  that  does 
not  already  operate  a  pharmacy  in  any 
location; 

4.  inventory  instructions,  or,  at  the 
Acquirer's  option,  lists  of  stock  keeping 
units  ("SKUs")  i.e.,  all  forms,  package 
sizes  and  other  units  in  which 
prescription  drugs  are  sold  and  which 
are  used  in  records  of  sales  and 
inventories; 

5.  lists  of  all  prescription  drug 
customers,  including  but  not  limited  to 
third  party  insurers,  including  all  files 
of  names,  addresses,  and  telephone 
numbers  of  the  individual  customer 
contacts,  the  unit  and  dollar  amounts  of 
sales,  by  product,  to  each  customer,  and 
store  profit  and  loss  statement(s); 

6.  all  names  and  addresses  of 
prescription  drug  manufacturers  and 
distributors  that  supply  to  LEI  or  have 
supplied  to  LEI  within  the  six  months 
preceding  the  date  this  Order  becomes 
final^and 

7.  goodwill,  tangible  and  intangible, 
utilized  in  the  sale  of  prescription 
drugs. 

H.  "Rite  Aid  Pharmacy  Business" 
means  Rite  Aid's  business  of  selling 
prescription  drugs  at  any  of  the  retail 
stores  listed  in  Paragraph  I. (J),  of  this 
Order,  but  does  not  include  Rite  Aid's 
business  of  selling  other  products  in 
those  retail  stores. 

I.  "Rite  Aid  Pharmacy  Assets"  means 
all  assets  constituting  the  Rite  Aid 
Pharmacy  Business,  excluding  those 
assets  pertaining  to  the  Rite  Aid  trade 
names,  trade  dress,  trade  marks  and 
service  marks,  and  including  but  not 
limited  to: 

1.  Leases,  at  the  Acquirer'soption; 

2.  zoning  approvals  and  registrations, 
at  the  Acquirer's  option: 

3.  books,  records,  manuals,  and 
operations  reports,  relating  to  the  Rite 
Aid  Pharmacy  Business,  but  only  if  the 
divestiture  is  to  an  Acquirer  that  does 
not  already  operate  a  pharmacy  in  any 
location; 

4.  inventory  instructions,  or,  at  the 
Acquirer's  option,  lists  of  SKUs,  i.e..  all 
lOrms,  package  sizes  and  other  units  in 


which  prescription  drugs  are  sold  and 
which  are  used  in  records  of  sales  and 
inventories; 

5.  lists  of  all  prescription  drug 
customers,  including  but  not  limited  to 
third  party  insurers,  including  all  files 
of  names,  addresses,  and  telephone 
numbers  of  the  individual  customer 
contacts,  the  unit  and  dollar  amounts  of 
sales,  by  product,  to  each  customer,  and 
store  profit  and  loss  statement(s); 

6.  all  names  and  addresses  of    ' 
prescription  drug  manufacturers  and 
distributors  that  supply  to  Rite  Aid  or 
have  supplied  to  Rite  Aid  within  the  six 
months  preceding  the  date  this  Order 
becomes  final;  and 

7.  goodwill,  tangible  and  intangible, 
utilized  in  the  sale  of  prescription 
drugs. 

J.  "Assets  To  Be  Divested"  means 
either  the  LEI  Pharmacy  Assets 
constituting  the  LEI  Pharmacy  Business 
or  the  Rite  Aid  Pharmacy  Assets 
constituting  the  Rite  Aid  Pharmacy 
Business  in  the  following  cities  or 
towns: 

1.  Bucksport,  Maine; 

2.  Lincoln,  Maine;  and 

3.  Berlin,  New  Hampshire. 

K.  "Competitiveness,  viability  and 
marketability"  of  the  Assets  To  Be 
Divested  mean  that  Respondent  shall 
continue  the  operation  of  the  Assets  To 
Be  Divested  in  the  ordinary  course  of 
business  without  material  change  or 
alteration  that  would  adversely  affect 
the  value  or  goodwill  of  the  Assets  To 
Be  Divested. 

II 

It  is  further  ordered  iha\.> 

A.  Respondent  shall  divest,  absolutely 
and  in  good  faith,  within  twelve  (12) 
months  of  the  date  this  Order  becomes 
final,  the  Assets  To  Be  Divested. 

B.  Respondent  shall  divest  the  Assets 
To  Be  Divested  only  to  an  acquirer  or 
acquirers  that  receive  the  prior  approval 
of  the  Commission  and  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  of  the  Assets  To  Be  Divested 
is  to  ensure  the  continued  use  of  the 
Assets  To  Be  Divested  as  ongoing  viable 
pharmacies  engaged  in  the  same 
businesses  in  which  the  Assets  To  Be 
Divested  are  presently  employed  and  to 
remedy  the  lessening  of  competition 
resulting  from  the  acquisition  as  alleged 
in  the  Commission's  complaint. 

C.  Pending  divestiture  of  the  Assets 
To  Be  Divested,  Respondent  shall  take 
such  actions  as  are  necessary  to 
maintain  the  competitiveness,  viability 
and  marketability  of  the  Assets  To  Be 
Divested  and  to  prevent  the  destruction, 
removal,  wasting,  deterioration,  or 
impairment  of  any  As.sets  To  Be 


Divested  except  for  ordinary  wear  and . 
tear. 

D.-If  a  divestiture  includes  a  lease  of 
physical  space,  and  if  pursuant  to  that 
lease  Respondent  through  default  of  the 
lease  or  otherwise  regains  possession  Of 
the  space.  Respondent  must  notify  the 
Commission  of  such  repossession 
within  thirty  (30)  days  and  must 
redivest  such  assets  or  interest  pursuant 
to  Paragraph  II  of  this  Order  within  six 
(6)  months  of  such  repossession.  If 
Respondent  has  not  redivested  such 
assets  or  interest  pursuant  to  Paragraph 
II  of  this  Order  within  six  (6)  months  of 
such  repossession,  the  provisions  of 
Paragraph  III  shall  apply  to  these  assets. 

/// 

It  is  further  ordered  that: 

A.  If  Respondent  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval,  the 
Assets  To  Be  Divested  within  twelve 
(12)  months  of  the  date  this  Order 
becomes  final,  the  Commission  may 
appoint  a  trustee  to  divest  the  Assets  To 
Be  Divested.  In  the  event  the 
Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  §  5(7)  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45(7),  or  any  other  statute 
enforced  by  the  Commission, 
Respondent  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  §5(7)  of 
the  Federal  Trade  Commission  Act,  or 
any  other  statute  enforced  by  the 
Commission,  for  any  failure  by 
Respondent  to  comply  with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.A.  of  this, Order. 
Respondent  shall  consent  to  the 
following  terms  and  conditions- 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

l.The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Resj)ondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Respondent  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  prop)osed  trustee  within  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  Respondent  of  the 
identity  of  any  proposed  trustee. 
Respondent  shall  be  deemed  to  have 
consented  to  the  selection  of  the   - 
proposed  trustee. 
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2.  Subject  to  the  prior  approval  of  the 
Commission,  tlie  trustee  shall  have  the 
exclusive  power  and  authority  to  divesf 
the  Assets  To  Be  Divested. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee.  Respondent 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the  - 
Commission  and,  in  the  case  of  a  courts 
appointed  trustee,  ofthe  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  Order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III.B.3.  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  ofthe  Commission.  If, 
however-,  at  the  end  of  the  twelve-month 
period  the  trustee  has  submitted  a  plan 
of  divestiture  or  believes  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  divestiture  period  may  be 
extended  by  the  Commission,  or  in  the 
case  of  a  court-appointed  trustee  by  the 
court. 

5.  The  tnistee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  related  to  the 
Assets  To  Be  Divested,  or  to  any  other 
relev'ant  information,  as  the  trustee  may 
reasonably  request.  Respondent  .shall 
develop  such  financial  or  other 
information  as  such  trustee  may 
reasonably  request  and  shall  cooperate 
with  the  trustee.  Respondent  shall  take 
no  action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestiture.  Any  delays  in  divestiture 
caused  by  Respondent  shall  extend  the 
time  for  divestiture  under  this 
Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
o^,  for  a  court-appointed  trustee,  bv  the 
court. 

6.  The  trustee  shall  use  his  or  her  hpst 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission  subject  to  Respondent's 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  made  in  the  manner 
and  to  the  acquirer  or  acquirers  as  set 
out  in  Paragraph  II  of  this  Order. 
Provided,  however,  if  the  trustee 
receives  bona  fide  offers  from  more  than 
one  acquirer,  and  if  the  Commission 
determines  to  approve  more  than  one 
such  acquirer,  the  trustee  shall  divest  to 
the  acquirer  or  acquirers  selected  by 
Respondent  from  among  those  approved 
by  the  Commission. 

7.  The  trustee  shall-ser\e,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 


may  set.  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
Respondent,  such  consultants,    . 
accountants,  attorneys,  investment 
bankers,  businessirokers,  appraisers, 
and  other  representatives  and  assistants 
as  are  reasonably  necessary  to  carrv  out 
the  trustee's  duties  and  responsibilities. 
The  trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  all 
expenses  incurred.  After  approval  by 
4he  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  ofthe  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Respondent  and  the  trustee's  power 
shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  Assets  To  Be  Divested. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  and  Respondent 
shall  either  defend  against  such  claims 
or  pay  the  trustee's  expenseSr^ including 
air  reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparations  for,  or  defense  of  any 
such  claim,  whether  or  not.resulting  in 
any  liability,  except  to  the  extent  that 
such  liabilities,  losses,  damages,  claims, 
or  expenses  result  from  misfeasance, 
gross  negligence,  willful  or  wanton  acts, 
or  bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.A.  of  this 
Order. 

10.  The  Commission  or.  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Assets  To  Be  Divested. 

12.  The  trustee  shall  report  in  writing 
to  Respondent  and  to  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

IV 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final.  Respondent  shall  not, 
without  the  prior  approval  ofthe 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise:  (A)  Acquire  any  stock,  share 


capital,  equity,  leasehold  or  other 
interest  in  any  concern,  corporate  or 
non-corporate,  where  such  concern 
within  the  six  months  preceding  su(  h 
acquisition  engaged  in  the  business  of 
selling  prescription  drugs  at  retail  stores 
located  in  any  ofthe  cities  or  towns 
listed  in  Paragraph  I. (J),  of  this  Order;  or 
(B)  Acquire  any  assets  used,  within  six 
months  ofthe  offer  to  acquire,  for  (and 
stijl  suitable  for  use  for)  the  business  of 
.selling  prescriptiorudrugs  at  retail  stores 
located  in  any  of  the  cities  or  towns 
listed  in  Paragraph  I. (J),  of  this  Ordor 
Provided,  however,  that  these 
prohibitions  .shall  not  relate  to  the 
construction  of  new  facilities. 

V 

It  is  farther  ordered  that: 

A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final  and  every 
sixty  (60)  days  thereafter  until 
Respondent  h.is  fully  complied  with  the 
provisions  of  Paragraph  II.  and  III.  of 
this  Order.  Respondent  shall  submit  fu 
the  Commission  a  verified  written 
report  setting  forth  in  detail  the  maiiiicr 
and  form  in  which  it  intends  to  comply 
is  complying,  and  has  complied  with 
those  provisions.  Respondent  shall 
include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  oi 
the  efforts  being  made  to  comply  with 
Paragraph  II  and  III  ofthe  Order, 
including  a  description  of  ail 
substantive  contacts  or  negotiations  tor 
the  divestiture  and  the  identity  of  all 
parties  contacted.  Respondent  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning 
divestiture. 

B.  One  (1)  year  from  the  date  this 
Order  becomes  final,  annually  thereafter 
for  the  next  nine  (9)  years  on  the 
anniversary  ofthe  date  this  Order 
became  final,  and  at  such  other  times  as 
the  Commission  may  require. 
Respondent  shall  file  a  verified  written 
report  with  the  Commission  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  and  is  complying 
with  Paragraph  IV.  of  this  Order. 

VI 

It  is  further  ordered  that  Respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assignment,  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  othi  r 
change  in  the  corporation  that  may 
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affect  compliance  obligations  arising  out 
of  the  Order. 

VU 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order  upon 
reasonable  notice  and  subject  to  any 
legally  recognized  privilege.  Respondent 
shall  permit  any  duly  authorized 
representative  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondent  relating  to  any  matters 
contained  in  this  consent  order;  and 

B.  Upon  five  (5)  days  notice  to 
Respondent,  and  without  restraint  or 
interference  fi'om  it,  to  interview 
officers,  directors,  or  employees  of 
Respondent,  who  may  have  counsel 
present,  regarding  such  matters. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Coounent 

The  Federal  Trade  Commission 
("Commission")  has  accepted 
provisionally  an  agreement  containing  a 
proposed  Consent  Order  from  Rite  Aid 
Corporation  ("Rite  Aid")  under  which 
Rite  Aid  would  divest  pharmacy  assets 
in  three  (3)  geographic  locations  in 
northern  New  England  where  they  face 
limited  competition.  Rite  Aid  operates 
the  nation's  largest  drug  store  chain 
under  the  name  Rite  Aid  Discount 
Pharmacy. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  person.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  &t>m  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

On  April  30, 1994,  Rite  Aid  and 
LaVerdiere's  Enterprises.  Inc.  ("LEI") 
entered  into  an  agreement  whereby  Rite 
Aid  would  acquire  all  of  the  stock  of 
LEI.  The  proposed  complaint  alleges 
that  the  proposed  acquisition,  if 
consummated,  would  constitute  a 
violation  of  Section  7  of  the  Clayton 
Act,  as  amended,  15  U.S.C.  18,  and 
Section  5  of  the  FTC  Act.  as  amended. 
15  U.S.C  45.  in  the  market  for  the  sale 
of  prescription  drugs  in  retail  stores  in 
the  following  towns:  Bucksport.  Maine; 
Lincoln.  Maine;  and  Berlin,  New 
Hampshire  (hereinafter  "relevant 
geographic  area").  The  proposed 
Consent  Order  would  remedy  the 
alleged  violation  by  maintaining  the 


current  number  of  competitors  in  the 
relevant  geographic  areas  where  Rite 
Aid  and  LEI  are  direct  competitors  and 
here  they  face  limited  competition. 

The  proposed  Consent  Order  provides 
that  within  one  (1)  year  of  the  Order 
becoming  final.  Rite  Aid  shall  divest  all 
assets  related  to  the  retail  sale  of 
prescription  drugs  in  Rite  Aid  or  LEI 
retail  stores  in  the  relevant  geographic 
areas.  The  divestiture  of  the  Rite  Aid  or 
LEI  pharmacy  business  in  the  relevant 
geographic  areas  shall  be  made  only  to 
an  acquirer  or  acquirers  that  receive 
prior  approval  of  the  Commission  and 
only  in  a  manner  that  receives  the  prior 
approval  of  the  Commission.  The  assets 
shall  be  divested  to  an  eligible  acquirer 
or  acquirers  that  will  operate  a 
pharmacy  business  in  the  relevant 
geographic  areas.  Eligible  acquirers  in 
each  relevant  geographic  area  include, 
but  are  not  limited  to:  Owners  of  retail 
stores  that  currently  do  not  operate  a 
pharmacy  in  that  relevant  geographic 
area;  persons  previously  employed  by 
Rite  Aid  or  LEI;  or  persons  who  will 
open  a  new  retail  store.  In  the  event  that 
Rite  Aid  has  not  divested  the  Rite  Aid 
or  LEI  pharmacy  assets  in  the  relevant 
geographic  areas  in  one  (1)  year,  the 
proposed  Consent  Order  provides  that 
Rite  Aid  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  divest  the  pharmacy  assets. 
Under  the  provisions  of  the  Consent 
Order.  Rite  Aid  is  also  required  to 
provide  to  the  Commission  a  report  of 
its  compliance  with  the  divestiture 
provisions  of  the  Order  within  sixty  (60) 
days  following  the  date  this  Order 
becomes  final,  and  every  sixty  (60)  days 
thereafter  until  Rite  Aid  has  completely 
divested  its  interest  in  the  assets  related 
to  the  retail  sale  of  prescription  drugs  in 
the  relevant  geographic  areas.  The 
proposed  Order  will  also  prohibit  Rite 
Aid.  for  a  period  often  (10)  years,  from 
acquiring,  without  Commission 
approval,  any  stock  in  any  concern 
engaged  in  the  business  of  selling 
prescription  drugs  at  retail  in  the 
relevant  geographic  areas  or  any  assets 
used  for  the  business  of  selling 
prescription  drugs  at  retail  in  the 
relevant  geographic  areas. 

One  year  from  the  date  the  Order  ■• 
becomes  final  and  annually  thereafter 
for  nine  (9)  years.  Rite  Aid  will  be 
required  to  provide  to  the  Commission 
a  report  of  their  compliance  with  the 
Consent  Order.  The  Consent  Order  also 
requires  Rite  Aid  to  notify  the 
Commission  at  least  thirty  (30)  daya 
prior  to  any  change  in  the  structure  of 
Rite  Aid  resulting  in  the  emergence  of 
a  successor. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 


proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretory. 

[FR  Doc.  94-22433  Filed  9-9-94:  8:45  ami 
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[File  No.  941  0065] 

Roche  Holding  Ltd.,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  permit, 
among  other  things,  Roche  Holding  Ltd. 
to  acquire  Syntex  Corporation  and  its 
subsidiar>',  Syva,  and  would  require 
Roche  to  divest  Syva's  drugs  of  abuse 
testing  (DAT)  business  within  12 
months  to  a  Commission-approved 
buyer,  to  operate  the  Syva  assets 
separately  from  its  own  DAT  business 
pending  the  divestiture,  and  to  obtain, 
for  ten  years,  prior  Commission 
approval  before  acquiring  assets  or 
interests  of  any  entity  involved  in  the 
market  for  drugs  of  abuse  reagent 
products. 

DATES:  Comments  must  be  received  on 
or  before  November  14,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159i  6th  St.  and  Pa.  Ave.,  NVV., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Higgins  or  Ann  Malester.  FTC/ 
S-2224.  Washington,  DC  20580.  (202) 
326-2682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubUc  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6){ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  Matter  of:  Roche  Holding  Ltd.  a 
corpofation.  and  Syntex  Corporation,  a 


corporation;  Agreement  Containing  Consent 
Order. 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Roche  Capital 
Corporation,  a  Panamanian  corporation 
and  an  indirect  wholly-owned 
subsidiary  of  Roche  Holding  Ltd,  a 
Swiss  corporation  (collectively  referred 
to  as  "Roche"),  of  Syntex  Corporation 
("Syntex"),  and  it  now  appearing  that 
Roche  and  Syntex.  hereinafter 
sometimes  referred  to  as  "Proposed 
Respondents,"  are  willing  to  enter  into 
an  agreement  containing  an  order  to 
divest  certain  assets  and  cease  and 
desist  from  making  certain  acquisitions, 
and  providing  for  certain  other  relief: 

It  is  hereby  agreed  by  and  between 
Proposed  Respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  Respondent  Roche 
Holding  Ltd  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  Switzerland 
with  its  principal  executive  offices 
located  at  Grenzacherstrasse  124,  Basel, 
Switzerland  4002.  Hoffmann-La  Roche 
Inc.,  an  indirect  wholly-owned 
subsidiary  of  Roche  Holding  Ltd,  is 
located  at  340  Kingsland  Street.  Nutley. 
New  Jersey  07110. 

2.  Proposed  Respondent  Syntex  is  a 
corporation,  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  Panama  with  its  principal 
executive  offices  located  at  3401 
Hillview  Avenue,  Palo  Alto,  California 
94304.  Syva  Company,  an  indirect 
wholly-owned  subsidiary  of  Syntex,  is 
headquartered  at  3403  Verba  Buena 
Road,  San  Jose,  California  95161-9013. 

3.  Proposed  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposed  Respondents  waive: 

(a)  any  further  procedural  steps; 

(b)  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  any  claims  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 


respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

S.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  Proposed 
Respondents,  (1)  issue  its  complaint 
cori-esponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  divest  and  to  cease 
and  desist,  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  shall  have  the  .same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  Proposed 
Respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  Respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  Respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  Proposed 
Respondents  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
Respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 


Order 

/ 

//  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Roche"  means  Roche  Holding 
Ltd,  its  predecessors,  subsidiaries, 
including  without  limitation  Roche 
Capital  Corporation,  divisions,  and 
groups  and  affiliates  controlled  by 
Roche,  their  directors,  officers, 
employees,  agents,  and  representatives, 
and  their  successors  and  assigns. 

B.  "Syntex"  means  Syntex 
Corporation,  its  predecessors, . 
subsidiaries,  divisions,  and  groups  and 
affiliates  controlled  by  Syntex,  their 
directors,  officers,  employees,  agents, 
and  representatives,  and  their 
successors  and  assigns. 

C.  "Syva"  or  "Syva  Company"  means 
Syva  Company,  a  Delaware  corporation 
and  an  indirect  wholly-owned 
subsidiary  of  Syntex  Corporation,  its 
predecessors,  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
Syva,  their  directors,  officers, 
employees,  agents,  and  representatives, 
and  their  successors  and  assigns. 

D.  "Respondents"  means  Roche  and 
Syntex. 

E.  "Commission"  means  the  Federal 
Trade  Commission.. 

F.  "Acquisition"  means  Roche's 
proposed  acquisition  of  voting  securities 
of  Syntex  pursuant  to  the  Acquisition 
Agreement  and  Plan  of  Merger  dated 
May  1,  1994. 

G.  "Patents"  means  some,  all  or  any 
part  of  all  U.S.  or  foreign  unexpired 
patents  and  patents  issued  in  the  futuce 
based  upon  patent  applications  filed  in 
any  country  as  of  August  1,  1994.  and 
all  substitutions,  continuations, 
continuations-in-part,  divisions, 
renewals,  reissues  and  extensions  based 
on  said  patents,  the  applications 
therefor,  or  said  patent  appliiations. 

H.  "Drugs  of  abuse  reagent  products" 
means  diagnostic  reagent  products  used 
for  drugs  of  abuse  testing,  including 
without  limitation,  reagent,  control  and 
calibrator  products  used  to  test  for 
cannabinoids  or  marijuana,  cocaine  and 
cocaine  metabolites,  opiates, 
amphetamines  and  methamphetamines, 
phencyclidine,  methadone, 
methaqualone,  propoxyphene, 
barbiturates,  benzodiazepine,  lysergic 
acid  diethylamide,  ethyl  alcohol,  or 
other  controlled  substances  for  vvhic  h 
drugs  of  abuse  testing  is  conducted. 

I.  "Syva  Business"  means  all  of 
Syntex's  United  States  rights,  title  and 
interest  in  and  to: 

(1)  drugs  of  abuse  reagent  products, 
including  but  not  limited  to,  EMIT' . 
EMIT"^  II,  and  all  patents,  production 
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technology  and  know-how  related  to  the 
manufacture  and  sale  of  drugs  of  abuse 
reagent  products  in  the  United  States: 
and 

(2)  all  of  the  Syva  Company's  assets 
and  businesses  as  further  delineated  in 
Schedule  A,  attached  hereto  and  made 
a  part  hereof. 

n 

It  in  further  ordered  that: 

A.  Roche  shall  divest,  absolutely  and 
in  good  faith,  within  twelve  (12)  months 
of  the  date  this  order  becomes  final,  the 
Syva  Business,  and  shall  also  divest 
such  additional  ancillary  assets  and 
businesses  and  effect  such  arrangements 
as  are  necessary  to  assure  the 
marketability,  viability,  and 
competitiveness  of  the  Syva  Business; 
provided  that  Roche  is  not  required  to 
divest  any  of  the  Syvaassets  and 
businesses  identified  in  Part  2  of 
Schedule  A,  if  such  assets  and 
businesses  are  not  requested  by  the 
acquirer. 

B.  Roche  shall  divest  the  Syva 
Business  only  to  an  acquirer  that 
receives  the  prior  approval  of  the 
Commission  and  that  has  made  any 
necessary  notice  to  or  obtained  any 
necessary  approval  from  the  FDA  to 
manufacture  and  sell  all  of  the  Syva 
drugs  of  abuse  reagent  products,  and 
only  in  a  manner  that  has  received  the 
prior  approval  of  the  Commission.  The 
purpose  of  the  divestiture  of  the  Syva 
Business  is  to  ensure  the  continuation  of 
the  Syva  Business  as  an  ongoing,  viable 
operation,  engaged  in  the  same  business 
in  which  the  Syva  Business  is  engaged 
at  the  time  of  the  proposed  divestitute. 
and  to  remedy  the  lessening  of 
competition  resulting  from  the 
Acquisition  as  alleged  in  the 
Commission's  complaint. 

C.  Upon  reasonable  notice  from  the 
acquirer  to  Respondents,  Respondents 
shall  provide  such  personnel, 
information.  te<:hnical  assistance,  advice 
and  training  to  the  acquirer  as  is 
necessary  to  transfer  technology  and        ' 
know-how  to  assist  the  acquirer  in 
obtaining  any  necessary  FDA  approval 
for  the  manufacture  and  sale  of  the  Syva 
drugs  of  abuse  reagent  products  and  any 
other  products  identified  in  Schedule  A" 
that  are  acquired  pursuant  to  this  order. 
Such  assistance  shall  include  reasonable 
consultation  with  knowledgeable 
employees  of  Respondents  and  training 
at  the  acquirer's  facility  for  a  period  of 
time  sufficient  to  satisfy  the  acquirer's 
management  that  its  personnel  are 
.ippropriately  trained  in  the 
manufacture  of  the  Syva  drugs  of  abuse 
reagent  products  and  any  other  products 
identified  in  Schedule  A  that  are 
acquired  pursuant  to  this  order. 


Respondents  shall  not  charge  the 
acquirer  a  rate  more  than  their  own 
direct  costs  for  providing  such  technical 
assistance. 

D.  Pending  divestiture  of  the  Syva 
Business,  Respondents  shall  take  such 
actions  as  are  necessary  to  maintain  the 
viability  and  marketability  of  the  Syva 
Business  and  to  prevent  the  destruction, 
removal,  wasting,  deterioration  or 
impairment  of  any  of  the  Syva  Business 
except  for  ordinary  wear  and  tear. 

/// 

It  is  further  ordered  thai: 

A.  If  Roche  has  not  divested, 
absolutely  and  in  good  faith,  and  with 
the  prior  approval  of  the  Commission, 
the  Syva  Business  within  twelve  (12) 
months  of  the  date  this  order  becomes 
final,  to  an  acquirer  that  has  made  any 
necessary  notice  to  or  obtained  any 
necessary  approval  from  the  FDA  to 
manufacture  and  sell  Syva  drugs  of 
abuse  reagent  products,  the  Commission 
may  appoint  a  trustee  to  divest  the  Syva 
Business. 

B.  In  the  event  that  the  Commission 
or  the  Attorney  General  brings  an  action 
pursuant  to  section  5(1)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
section  45(1),  or  any  other  statute 
enforced  by  the  Commission,  Roche 
shall  consent  to  the  appointment  of  a 
trustee  in  such  action.  Neither  the 
appointment  of  a  trustee  nor  a  decision 
not  to  appoint  a  trustee  under  this 
Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(1)  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  Roche  to 
comply  with  this  order. 

C.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  111. A.  or  B.  this  order,  Roche 
shall  consent  to  the  following  terms  and 

'  conditions  regarding  the  trustees 
powers,  duties,  authority,  and 
responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  Roche, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Roche  has  not  opposed, 
in  writing,  including  the  reasons  for 
opposing,  the  selection  of  any  proposed 
trustee  within  ten  (10)  dtiys  after  notice 
by  the  staff  of  the  Commission  to  Roche 
of  the  identity  of  any  proposed  trustee. 
Roche  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 


2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Syva  Business. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee.  Roche  shall 
execute  a  trust  agreement  that,  subject  to 
the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  transfers  to  the 
trustee  all  rights  and  powers  necessary 
to  permit  the  trustee  to  effect  the 
divestiture  required  by  this  order. 

.   4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III.C.3.  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission.  If. 
however,  at  the  end  of  the  twelve  month 
period,  the  trustee  has  submitted  a  plan 
of  divestiture  or  believes  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  divestiture  period  may  be 
extended  by  the  Commission,  or,  in  the 
case  of  a  court-appointed  trustee,  by  the 
court;  provided,  however,  the 
Commission  may  extend  this  period 
only  two  (2)  times. 

5.  The  trustee  shall  have  full  and     - 
complete  access  to  the  personnel,  books, 
records  and  facilities  related  to  Syva,  or 
to  any  other  relevant  information,  as  the 
trustee  may  request.  Roche  shall 
develop  such  financial  or  other 
information  as  such  trustee  may  request 
and  shall  cooperate  w  ith  the  trustee. 
Roche  shall  take  no  action  to  interfere 
with  or  impede  the  tru.stee's 
accomplishment  of  the  divestiture.  Any 
dela\'s  in  divestiture  caused  by  Roche 
shall  extend  the  time  for  divestiture 
under  this  Paragraph  in  an  amount 
equal  to  the  delay,  as  determined  by  the 
Commission  or,  for  a  court-appointed 
trustee,  by  the  court. 

6.  The  trustee  .shall  use  his  or  her  be.sl 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  Roche's  absolute 
and  unconditional  obligation  to  divest . 
at  no  minimum  price.  "The  divestiture 
.shall  be  made  in  the  manner  and  to  the 
acquirer  as  set  out  in  Paragraph  II  of  this 
order,  as  appropriate;  provided, 
however,  if  the  trustee  receives  bona 
fide  offers  from  more  than  one  acquiring 
entity,  and  if  the  Commission 
determines  to  approve  more  tliaii  one 
such  acquiring  entity,  the  trustee  shall 
divest  to  the  acquiring  entity  or  entities 
.selected  by  Roche  from  among  these 
approved  by  the  Commission.  If 
requested  by  the  trustee  or  acquirer, 
Roche  shall  provide  the  acquirer(s)  with 
the  assistance  required  by  Paragraph 
II.C.  of  this  order. 


7.  The  trustee  shall  ser\'e.  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Roche,  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commission  or  a  court  may  set.  The 
trustee  shall  have  the  authority  to 
employ,  at  the  cost  and  expense  of 
Roche,  such  consultants,  accountants, 
attorneys,  investment  bankers,  business 
brokers,  appraisers,  and  other 
representatives  and  assistants  as  are 
necessary  to  carry  out  the  trustee's 
duties  and  responsibilities.  The  trustee 
shall  account  for  all  monies  derived 
from  the  divestiture  and  all  expenses 
incurred.  After  approval  by  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court,  of  the 
account  of  the  trustee,  including  fees  for 
his  or  her  services,  all  remaining  monies 
shall  be  paid  at  the  direction  of  Roche, 
and  the  trustee's  power  shall  be 
terminated.  The  trustee's  comjjensation 
shall  be  based  at  least  in  significant  part 
on  a  commission  arrangement 
contingent  on  the  trustee's  divesting  the 
Syva  Business. 

8.  Roche  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  liabilities, 
or  expenses  arising  out  of,  or  in 
connection  with,  the  performance  of  the 
trustee's  duties,  including  all  reasonable 
fees  of  counsel  and  other  expenses 
incurred  in  connection  with  the 
preparation  for,  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabilities, 
losses,  damages,  claims,  or  expenses 
result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  tnisteo. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligentJy,  a  substitute  trustee    ■ 
.shall  be  appointed  in  the  same  manner 

.as  provided  in  Paragraph  III  of  this 
order. 

10.  The  Commission  or.  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Syva  Business. 

12.  The  trustee  shall  report  in  writing 
to  Roche  and  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

IV 

It  is  further  ordered  that  Respondents 
shall  comply  with  all  terms  of  the 
Agreement  to  Hold  Separate,  attacJied  to 
this  order  and  made  a  part  hereof  as 
Appendix  I.  The  Agreement  to  Hold 


Separate  shall  continue  in  effect  until 
Roche  has  divested  all  of  the  Syva 
Business  as  required  by  this  order. 

V 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  form  the  date  this  order 
becomes  final,  Roche  shall  not,  without 
the  prior  approval  of  the  Commission, 
directly  or  indirectly,  through 
subsidiaries,  pwrtnerships,  or  otherwise: 

(a)  acquire  more  than  1%  of  the  stock, 
share  capital,  equity  or  other  interest  in 
any  concern,  corporate  or  non- 
corporate, engaged  in  at  the  time  of  such 
acquisition,  or  within  the  two  years 
preceding  such  acquisition  engaged  in, 
the  manufacture  or  production  of  drugs 
of  abuse  reagent  products  in  the  United 
States;  or 

^b)  acquire  any  assets  used  or 
previously  u.sed  (and  still  suitable  for 
use)  in  the  manufacture  and  production 
of  drugs  of  abuse  reagent  products  in  the 
United  States  to  which  sales  of  $3 
million  or  more  of  drugs  of  abuse 
reagent  products  were  attributable  in  the 
year  preceding  such  acquisition. 
Provided,  however,  that  this  Paragraph 
V  shall  not  apply  to  the  acquisition  of 
products  or  services  acquired  in  the 
ordinary  course  of  business  or  to  any 
acquisition  of  a  non-exclusive  license  to 
any  United  State's  patents  or  other  form 
of  intellectual  property  (excluding 
assets  of  the  Sy\a  Business). 

VI 

It  is  further  ordered  that: 
A.  Within  sixty  (60)  days  after  the 
date  this  order  becomes  final  and  every 
sixty  (60)  days  thereafter  until  the 
Respondents  have  fully  complied  with 
Paragraphs  II  and  III  of  this  order,  Roche 
shall  submit  to  the  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  and 
has  complied  with  Paragraphs  II,  HI,  and 
IV  of  this  order.  Roche  shall  include  in 
its  compliance  reports,  among  other 
things  that  are  required  from  time  to 
time,  a  full  description  of  the  efforts 
being  made  to  comply  with  Paragraphs 
II,  III,  and  IV  of  this  order,  including  a 
description  of  all  substantive  contacts  or 
negotiations  for  the  divestiture  required 
by  this  order,  including  the  identity  of 
ail  parties  contacted.  Roche  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommexuiations  concerning  the 
divestiture. 

B.  One  (1)  year  from  the  date  this 
order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  order  becomes  final,  and  at 


such  other  times  as  the  Commission 
may  require.  Roche  shall  file  a  verified 
written  report  with  the  Commission 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  is 
complying  with  Paragraph  V  of  this 
order. 


vn 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order. 
Respondents  shall  permit  any  duly 
authorized  representatives  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondents,  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  (5)  days'  notice  to 
Resp.ondents,  and  without  restraint  or 
interference  from  Respondents,  to 
interview  officers,  directors,  or 
employees  of  Respondents.  Officers  and 
employees  of  Respondents  whose  place 
of  employment  is  outside  the  United 
States  shall  be  made  available  on 
reasonable  notice. 

VIII 

It  is  further  ordered  that  Roche  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change 
in  the  corporate  Respondent  such  as 
dissolution,  assignment,  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  or  the  creation  or 
dis.solution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  order. 

Schedule  A 

Roche  shall  divest  all  of  the  assets  and 
businesses  of  the  Syva  Business 
pursuant  to  the  terms  of  this  order.  The 
associated  assets  identified  in  Paragraph 
1.1.  (2)  of  this  order  shall  include  all 
as.sets,  properties,  business  and 
goodwill,  tangibleand  intangible,  of  the 
Syva  Company  in  and  relating  to  the 
development,  manufacture,  sale, 
distribution  and  marketing  of  drugs  of 
abuse  reagent  products  in  the  United 
States,  including  without  limitation,  the 
following: 

Parti 

1.  All  rare  reagent  inventory 
(including  antibody  reagent  pools, 
hapten  conjugates,  and  detection  labels), 
all  inventory  (finished  and  work  in 
process),  all  sources  of  the  antibodies 
(whether  animals  or  cell  lines), 
immunogens.  commodities,  cross- 
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reactants,  machinery,  fixtures, 
equipment,  vehicles,  transportation 
facilities,  furniture,  tools,  and  other 
tangible  personal  property; 

2.  all  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
advertising  materials,  technical 
information,  management  information 
systems,  software,  inventions, 
copyrights,  trademarks,  trade  names, 
trade  secrets,  intellectual  property, 
formulations,  patents,  technology  know- 
how,  specifications,  designs,  drawings, 
processes,  quality  assurance  and  control 
data,  research  materials,  and 
information,  relating  to  the  manufacture 
and  sale  of  the  drugs  of  abuse  reagent 
products,  including  without  limitation 
information  relating  to  FDA  approvals 
and  applications  for  FDA  approvals, 
research  and  development  data,  data 
required  under  the  Good  Manufacturing 
Practices  Guidelines,  regulatory  data 
packages,  process  validation,  and 
documentation  relating  to  Drug 
Enforcement  Agency  ("DEA") 
approvals: 

3.  all  rights,  title  and  interest  in  and 
results  of  all  research  and  development 
efforts  of  Syntex  relating  to 
improvements,  developments,  and 
variants  of  the  Syva  EMIT.  EMIT  II,  and 
other  drugs  of  abuse  reagent  product 
lines; 

4.  all  rights,  title  and  interest  in  and 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (together  with  associated  bid 
and  performance  bonds),  suppliers, 
sales  representatives,  distributors, 
agents,  personal  property  lessors, 
personal  property  lessees,  licensors, 
licensees,  consignors,  and  consignees: 

5.  all  rights  under  warranties  and 
guarantees,  express  of  implied: 

B.  all  books,  records  and  files;  and 
7.  all  items  of  prepaid  expense. 

Part  2 

1.  All  assets,  properties,  business  and 
goodwill,  tangible  and  intangible,  of  the 
Syva  Company  in  and  relating  primarily 
to  the  development,  manufacture,  sale, 
distribution  and  marketing  of  any  in 
vitro  diagnostic  products  other  than 
drugs  of  abuse  reagent  products, 
including  therapeutic  drug  monitoring 
reagent  products,  infectious  disease 
reagent  products,  endocrine  (thyroid) 
testing  reagent  products,  and  reagents 
used  on  the  VISTA  system  (e.g., 
hormone,  cancer,  anemia,  protein,  and 
hepatitis/HIV  testing); 

2.  inventory  and  storage  capacity:  and 

3.  all  rigths,  title  and  interest  in  and 
to  owned  or  leased  real  property, 
together  with  appurtenances,  licenses 
and  permits. 


Appendix  I 

In  the  Matter  of:  Roche  Holding  Ltd,  a 
corporation,  and  Syntex  Corporation,  a 
corporation:  agreement  to  hold  separate. 

This  Agreement  to  Hold  Separate 
("Hold  Separate")  is  by  and  between 
Roche  Holding  Ltd  ("Roche"),  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  Switzerland,  with  its  office 
and  principal  place  of  business  at 
Grenzacherstrasse  124,  Basel, 
Switzerland  4002;  Syntex  Corporation 
("Syntex"),  a  corporation,  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  Panama  with  its 
principal  place  of  business  located  at 
3401  Hillview  Avenue,  Palo  Alto. 
California  94304;  and  the  Federal  Trade 
Commission  ("the  Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 
15  U.S.C.  section  41,  etseq. 
(collectively,  the  "Parties"). 

Premises 

Whereas,  on  May  1,  1994,  Roche 
entered  into  an  Acquisition  Agreement 
and  Plan  of  Merger  with  Syntex 
Corporation  ("Syntex")  to  acquire  all 
the  voting  stock  of  Syntex  (hereinafter 
"Acquisition");  and 

Whereas,  Syntex  with  its  principal 
office  and  place  of  business  located  at 
3401  Hillview  Avenue,  Palo  Alto, 
California  94304,  manufacturers  and 
markets  through  its  indirect  wholly- 
owned  subsidiary,  the  Syva  Company, 
among  other  things,  drugs  of  abuse 
reagent  products;  and 

Whereas,  Hoffmann-La  Roche  Inc.,  an 
indirect  wholly-owned  subsidiary  of 
Roche,  with  its  principal  office  and 
place  of  business  located  at  340 
Kingsland  Street,  Nutley.  New  Jersey 
07110,  through  its  subsidiary  Roche 
Diagnostic  Systems,  Inc.,  manufacturers 
and  markets,  among  other  things,  drugs 
of  abuse  reagent  products:  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  whether  it  would  violate  any 
of  the  statutes  enforced  by  the 
Commission;  and 

Whereas,  if  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  ("Consent  Order"),  the 
Commission  must  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  §  2.34  of  the  Commissioji's 
-Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  of  the  Syva  Business  as  defined  in 


paragraph  T  of  the  Consent  Order  during 
the  period  prior  to  the  final  acceptance 
of  the  Consent  Order  by  the  Commission 
(after  the  60-day  public  comment 
period),  divestiture  resulting  from  any 
proceeding  challenging  the  legality  of 
the  Acquisition  might  not  be  possible, 
or  might  be  less  than  an  effective 
remedy;  and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  ability  to 
require  the  divestiture  of  the  Syva 
Business  and  the  Commission's  right  to 
have  the  Syva  Business  continue  as  a 
viable  competitor;  and 

Whereas,  the  purpose  of  the  Hold 
Separate  and  the  Consent  Order  is: 

1.  to  preserve  the  Syva  Business  as  a 
viable,  independent  business  pending 
its  divestiture  as  a  viable  and  ongoing 
enterprise, 

2.  to  remedy  any  anticompetitive 
effects  of  the  Acouisition,  and 

3.  to  preserve  tne  Syva  Business  as  an 
ongoing  and  competitive  entity  engaged 
in  the  same  business  in  which  it  is 
presently  employed  until  divestiture  is 
achieved;  and 

Whereas,  Roche  and  Syntex's  entering 
into  this  Hold  Separate  shall  in  no  way 
be  construed  as  an  admission  by  Roche 
:  and  Syntex  that  the  Acquisition  is 
illegal;  and 

Whereas,  Roche  and  Syntex 
understand  that  no  act  or  transaction 
contemplated  by  this  Hold  Separate 
shall  be  deemed  immune  or  exempt 
from  the  provisions  of  the  antitrust  laws 
or  the  Federal  Trade  Commission  Act  by 
reason  of  anything  contained  in  this 
Hold  Separate. 

Now,  therefore,  the  parties  agree, 
upon  the  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that,  at  the 
time  it  accepts  the  Con.sent  Order  for 
public  comment  it  will  grant  early 
termination  of  the  Hart-Scott-Rodino 
waiting  period,  and  unless  the 
Commission  determines  to  reject  the 
Consent  Order,  it  will  not  seek  further 
relief  from  Roche  with  respect  to  the 
Acquisition,  except  that  the 
Commission  may  exercise  any  and  all 
rights  to  enforce  this  Hold  Separate,  the 
Agreement  Containing  Consent  Order  to 
which  it  is  annexed  and  made  a  part 
thereof  and  the  Order,  once  it  becomes 
final,  and  in  the  event  that  the  required 
divestiture  is  not  accomplished,  to 
appoint  a  trustee  to  seek  divestiture  of 
the  Syva  Business  pursuant  to  the 
Consent  Order,  as  follows: 

1.  Roche  and  Syntex  agree  to  execute 
and  be  bound  by  the  Consent  Order. 


2.  Roche  and  Syntex  agree  that  from 
the  date  this  Hold  Separate  is  accepted 
until  the  earliest  of  the  time  listed  in 
subparagraphs  2.a.-2.b..  they  will 
comply  with  the  provisions  of 
Paragraph  3.  of  this  Hold  Separate: 

a.  three  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  §  2.34  of  the  Commis.sion's 
rules; 

b.  the  time  that  the  divestiture 
obligations  required  by  the  Consent 
Order  are  completed. 

3.  To  ensure  the  complete 
independence  and  viability  of  the  Syva 
Business  and  to  assure  that  no 
competitive  information  is  exchanged 
between  the  Syva  Business  and  Roche, 
Roche  shall  hold  the  Syva  Business  as 
it  is  presently  constituted  separate  and 
apart  on  the  following  terms  and 
conditions: 

a.  the  Syva  Business  shall  be  held 
separate  and  apart  and  shall  be  operated 
independently  of  Syntex  (meaning  here 
and  hereinafter,  Syntex  excluding  the 
Syva  Business  and  excluding  all 
personnel  connected  with  the  Syva 
Business  as  of  the  date  this  Agreement 
was  signed)  and  Roche  (meaning  here 
and  hereinafter,  Roche  excluding  Syntex 
and  excluding  all  personnel  connected 
with  Syntex  as  of  the  date  this 
Agreement  was  signed)  except  to  the 
extent  that  Syntex  or  Roche  must 
exercise  direction  and  control  over  the 
Syva  Business  to  assure  compliance 
with  this  Agreement  or  the  Consent 
Order. 

b.  Syntex  personnel  connected  with 
Syva  or  providing  support  services  to 
Syva  as  of  the  date  of  this  Agreement 
was  signed  may  continue,  as  employees 
of  Syntex,  to  provide  such  services  as 
they  are  currently  providing  to  Syva. 
Such  Syntex  personnel  must  retain  and 
maintain  all  material  confidential 
information  relating  to  the  Swa 
Business  on  a  confidential  basis  and. 
except  as  is  permitted  by  this  Hold    . 
Separate,  such  f>ersons  shall  be 
prohibited  from  providing,  discussing, 
exchanging,  circulating,  or  otherwise 
furnishing  any  such  information  to  or 
with  any  other  person  whose 
employment  involves  any  other  Roche 
business,  including  the  drugs  of  abuse 
reagent  products  business,  therapeutic 
drug  monitoring  business  and  the  Roche 
clinical  laboratories  business. 

c.  Roche  and  Syntex  shall  elect  a  five- 
person  board  of  directors  for  the  Swa 
Company  ("New  Board").  The  New 
Board  shall  consist  of  the  Swa 
Company  President  and  General 
Manager,  Richard  Bastiani,  the  Syva 
Company  Senior  Vice-President  of 
Marketing  and  Sales.  David  Oxiade,  and 


the  Syva  Company  Vice-President  of 
Finance,  Wilbert  Lee,  as  of  the  date  of 
this  Hold  Separate  (provided  they  agree, 
or  comparable,  knowledgeable  persons 
among  the  managers  of  S>'va  Company 
independent  of  Roche);  the  Chief 
Financial  Officer  of  Roche  whose 
responsibilities  with  Roche  do  not 
involve  direct  management  of  Roche's 
drugs  of  abuse,  therapeutic  drug 
monitoring  or  clinical  laboratories 
businesses,  Henri  B.  Meier  (provided  he 
agrees,  or  a  comparable,  knOTvledgeable 
person  among  the  financial  managers  of 
Roche):  and  the  Chairman  of  Syntex, 
Paul  Freiman  (provided  he  agrees,  or  a 
comparable,  knowledgeable  person 
among  the  managers  of  Syntex).  The 
Chairman  of  the  New  Board  shall  be 
Richard  Bastiani  (provided  he  agrees,  or 
a  comparable,  knowledgeable  person 
among  the  managers  of  Syva),  who  shall 
remain  independent  of  Roche  and 
competent  to  assure  the  continued 
viability  and  competitiveness  of  the 
Syva  Company.  Except  for  the  Roche 
employee  serving  on  the  New  Board, 
Roche  shall  not  permit  any  director, 
officer,  employee,  or  agent  of  Roche  also 
to  be  a  director,  officer,  employee  of  the 
Syva  Company.  Each  New  Board 
member  shall  enter  into  a 
confidentiality  agreement  agreeing  to  be 
bound  by  the  terms  and  conditions  set 
forth  in  Attachment  A.  appended  to  this 
Hold  Separate. 

d.  Roche  shall  not  exercise  direction 
or  control  over,  or  influence  diretilv  or 
indirectly,  the  Syva  Business,  the  New 
Board,  or  any  of  its  operations  or 
businesses;  provided,  however,  that 
Roche  may  exercise  only  such  direction 
and  control  over  the  Syva  Business  as  is 
nei:essary  to  assure  compliance  with 
this  Hold  Separate,  the  order  and  with 
all  applicable  laws. 

e.  Roche  and  Syntex  shall  maintain 
the  marketability,  viability,  and 
competitiveness  of  the  Syva  Business, 
and  shall  not  cause  or  permit  the 
destruction,  removal,  wasting, 
deterioration,  or  impairment  of  any 
assets  or  business  they  mav  have  to 
divest  except  in  the  ordinary  course  of 
business  and  except  for  ordinar>'  wear 
and  tear,  and  they  shall  not  sell, 
transfer,  encumber  (other  than  in  the 
normal  course  of  business),  or  otherwise 
impair  the  marketability,  viability  or 
competitiveness  of  the  Syva  Business. 

f.  Except  as  required  by  law,  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  and  consummating  the 
Acquisition,  defending  investigations  or 
litigation,  obtaining  legal  advice, 
complying  with  this  Hold  Separate  or 
the  Consent  Order  or  negotiating 
agreements  to  divest  assets.  Roche  and 


Syntex  shall  not  receive  or  have  access 
to,  or  the  use  of,  any  material 
confidential  information  of  the  Syva 
Business  or  the  activities  of  the  New 
Board  not  in  the  public  domain,  nor 
shall  the  Sy\a  Company,  or  the  Nmv 
Board,  receive  or  have  access  to,  or  the 
use  of,  any  material  confidential 
information  about  the  Roche  drugs  of 
abuse  reagent  business  or  the  activities 
of  Roche  in  managing  the  drugs  of  abuse 
reagent  business  not  in  the  public 
domain.  Roche  and  Syntex  may  ref:eive 
on  a  regular  basis  from  the  Syv^a 
Company  aggregate  financial 
information  necessary  and  es.sential  to 
allow  Roche  and  Syntex  to  file  financial 
reports,  tax  returns,  and  personnel 
reports.  Any  such  information  that  is 
obtained  pursuant  to  this  subparagraph 
shall  be  used  only  for  the  purpose  set 
forth  in  this  subparagraph.  ("Material 
confidential  information,"  as  used 
herein,  means  competitively  sensitive  or 
proprietary  information  not 
independently  known  to  Roche  from 
sources  other  than  the  Swa  Company  or 
the  New  Board  and  includes  but  is  not 
limited  to  customer  lists,  price  lists, 
marketing  methods,  patents, 
technologies,  processes,  or  other  trade 
secrets.) 

g.  Except  as  is  permitted  by  this  Hold 
Separate,  the  director  of  the  Syva 
Company  appointed  by  Roche  who  is 
also  a  director,  officer,  agent,  or 
employee  of  Roche- ("Roche  New  Board 
member"),  shall  not  receive  any  Syva 
Business  material  confidential 
information  and  shall  not  disclose  any 
such  information  obtained  through  his 
or  her  involvement  with  the  Swa 
Business  to  Roche  or  use  it  to  obtain  any 
advantage  for  Roche.  The  Roche  New 
Board  member  shall  participate  in 
matters  that  come  before  the  New  Board 
only  for  the  limited  purposes  of 
considering  any  capital  investment  of 
over  $150,000,  approving  any  proposed 
budget  and  operating  plans,  authorizing 
dividends  and  repayment  of  loans 
consistent  with  the  provisions  hereof, 
reviewing  material  transactions 
described  in  subparagraph  3.i,  and 
carrying  out  Roche's  re.sponsibilities 
under  the  Hold  Separate  and  the  Order. 
Except  as  permitted  by  the  Hold 
Separate,  the  Roche  New  Board  member 
shall  not  participate  in  any  matter,  or 
attempt  to  influence  the  votes  of  other 
directors  on  the  New  Board  with  respect 
to  matters  that  would  involve  a  conflict 
of  interest  between  Roche  and  the  Syva 
Business.  Meetings  of  the  New  Board 
during  the  term  of  the  Hold  Separate 
shall  be  audio  recorded  and  the 
recording  retained  for  two  (2)  years  after 
the  termination  of  the  Hold  Separate. 
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h.  The  Syva  Company  shall  be  staffed 
with  sufficient  employees  to  maintain 
the  viability  and  competitiveness  of  the 
Syva  Business,  which  employees  shall 
be  the  Syva  Company  employees  and 
may  also  be  hired  from  sources  other 
than  the  Syva  Company.  Each  director, 
officer,  and  management  employee  of 
the  Syva  Company  shall  execute  a 
confidentiality  agreement  prohibiting 
the  disclosure  of  any  Syva  Business 
confidential  information. 

i.  All  material  transactions,  out  of  the 
ordinary  course  of  business  and  not 
precluded  by  Paragraph  3  hereof,  shall 
be  subject  to  a  majority  vote  of  the  New 
Board. 

j.  Roche  shall  not  change  the 
composition  of  the  New  Board  unless 
the  Chairman  of  the  New  Board 
consents.  The  Chairman  of  the  New 
Board  shall  have  the  power  to  remove 
members  of  the  New  Board  for  cause 
and  to  require  Roche  to  appoint 
replacement  members  to  the  New  Board 
in  the  same  manner  as  provided  in 
Paragraph  3.c.  of  this  Hold  Separate. 
Roche  shall  not  change  the  composition 
of  the  management  of  the  Syva 
Company  except  that  the  New  Board 
shall  have  the  power  to  remove 
management  employees  for  cause. 

k.  If  the  Chairman  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  chairman 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  3.c. 

1.  Roche  shall  circulate  to  its 
management  employees  of  Roche  drugs 
of  abuse,  therapeutic  drug  monitoring 
and  Roche  clinical  laboratories 
businesses  and  appropriately  display  a 
notice  of  this  Hold  Separate  and 
Consent  Order  in  the  form  attached 
hereto  as  Attachment  A. 

m.  Roche  and  Syntex  shall  cause  the 
Syva  Business  to  continue  to  expend 
funds  for  the  advertising  and  trade 
promotion  of  the  Syva  Business  at  levels 
not  lower  than  those  budgeted  for  1994 
and  1995,  and  shall  increase  such 
spending  as  deemed  reasonably 
necessary  by  the  New  Board  in  light  of 
competitive  conditions.  If  necessary, 
Roche  and  Syntex  shall  provide  the 
Syva  Business  with  any  funds  to 
accomplish  the  foregoing.  Syntex  shall 
continue  to  provide  to  the  Syva 
Business  such  support  services  as  it 
provided  prior  to  the  Acquisition  to  the 
Syva  Company. 

h.  All  earnings  and  profits  of  the  Syva 
Business  shall  be  retained  separately  by 
the  Syva  Business.  If  necessary,  Roche 
shall  provide  the  Syva  Business  with 
sufficient  working  capital  to  operate  at 
the  rate  of  operation  in  effect  during  the 
twelve  (12)  months  preceding  the  date 
of  the  Hold  Separate. 


o.  The  New  Board  shall  serve  at  the 
cost  and  expense  of  Roche.  Roche  shall 
indemnify  the  New  Board  against  any 
losses  or  claims  of  any  kind  that  might 
arise  out  of  its  involvement  under  this 
Hold  Separate,  except  to  the  extent  that 
such  losses  or  claims  result  from 
misfeasance,  gross  negligence,  willful  or 
wanton  acts,  or  bad  faith  by  the  New 
Board  directors. 

p.  The  New  Board  shall  have  access 
to  and  be  informed  about  all  companies 
who  inquire  about,  seek  or  propose  to 
buy  the  Syva  Business. 

q.  The  New  Board  shall  report  in 
writing  to  the  Commission  every  thirty 
(30)  days  concerning  the  New  Board's 
efforts  to  accomplish  the  purposes  of 
this  Hold  Separate. 

4.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  Roche  to  divest  itself  of  the  Syva 
Business  or  any  additional  assets,  as 
provided  in  the  proposed  order,  or  to 
seek  any  other  equitable  relief,  Roche 
shall  not  raise  any  objection  based  on 
the  expiration  of  the  applicable  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  waiting  period  or  the  fact  that  the 
Commission  has  permitted  the 
Acquisition.  Roche  shall  also  waive  all 
rights  to  contest  the  validity  of  this  Hold 
Separate. 

5.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Hold 
Separate,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  Roche 
made  to  its  General  Counsel,  Roche  and 
Syntex  shall  permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  Access  during  the  office  hours  of 
Roche  or  Syntex  and  in  the  presence  of 
counsel  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  Roche  or  Syntex  relating 
to  compliance  with  this  Hold  Separate; 

b.  Upon  five  (5)  days  notice  to  Roche 
or  Syntex,  and  without  restraint  or 
interference  from  it,  to  interview  officers 
or  employees  of  Roche  or  Syntex,  who 
may  have  counsel  present,  regarding 
any  such  matters. 

6.  [Deleted]. 

7.  This  Hold  Separate  shall  not  be 
binding  until  approved  by  the 
Commission. 

Attachment  A — Notice  of  Divestiture 
and  Requirement  for  Confidentiality 

Roche  Holding  Ltd  ("Roche")  and 
Sj'ntex Corporation  ("Syntex")  have 
entered  into  a  Consent  Agreement  and 
Agreement  to  Hold  Separate  with  the 
Federal  Trade  Commission 
("Commission'')  relating  to  the 


divestiture  of  the  Syva  Business.  Until 
after  the  Commission's  Order  becomes 
final  and  the  Syva  Business  is  divested, 
the  Syva  Business  must  be  managed  and 
maintained  as  a  separate,  ongoing 
business,  independent  of  all  other 
Roche  businesses  and  independent  of 
the  Roche  drugs  of  abuse  business.  All 
competitive  information  relating  to  the 
Syva  Business,  including  without 
limitation  the  drugs  of  abuse  business, 
must  be  retained  and  maintained  by  the 
persons  involved  in  the  Syva  Business 
on  a  confidential  basis  and  such  persons 
shall  be  prohibited  from  providing, 
discussing,  exchanging,  circulating,  or 
otherwise  furnishing  any  such 
information  to  or  with  any  x)ther  person 
whose  employment  involves  any  other 
Roche  business,  including  the  drugs  of 
abuse  business,  therapeutic  drug 
monitoring  business  and  the  Roche 
Biomedical  Laboratories  business. 
Similarly,  all  such  persons  involve  in 
the  Roche  therapeutic  drug  monitoring 
business,  drugs  of  abuse  business  and 
the  Roche  Biomedical  Laboratories  shall 
be  prohibited  from  providing, 
discussing,  exchanging,  circulating  or 
otherwise  furnishing  competitive 
information  about  such  business  to  or 
with  any  person  whose  employment 
involves  the  Syva  Business. 

Any  violation  of  the  Consent 
Agreement  or  the  Agreement  to  Hold 
Separate,  incorporated  by  reference  as 
part  of  the  Consent  Order,  may  subject 
Roche  and  Syntex  to  civil  penalties  and 
other  relief  as  provided  by  law. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted 
provisionally  an  agreement  containing  a 
proposed  consent  order  from  Roche 
Holding  Ltd  ("Roche"),  under  which 
Roche  would  be  required  to  divest  the 
assets  relating  to  Syntex  Corporation's 
drugs  of  abuse  reagent  business  ("Syva 
Business"). 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  rec-eived 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

In  a  proposed  tender  offer,  Roche 
plans  to  acquire  100%  of  the  voting 
securities  of  Syntex  Corporation  and 
meree  Syntex  into  Roche. 

The  proposed  complaint  alleges  that 
the  proposed  acquisition,  if 
consummated,  would  constitute  a 


violation  of  Section  7  of  the  Clayton 
Act,  as  amended,  15  U.S.C.  section  18, 
and  Section  5  of  the  FTC  Act,  as 
amended.  15  U.S.C.  section  45,  in  the 
market  for  drugs  of  abuse  reagent 
products.  The  proposed  Consent  Order 
would  remedy  the  alleged  violation  by 
replacing  the  lost  competition  that 
would  result  from  the  acquisition. 

The  proposed  Consent  Order  provides 
that  Roche  shall  divest  the  Syva 
Business  within  twelve  (12)  months 
from  when  the  Order  becomes  final.  If 
Roche  is  unable  to  divest  the  Syva 
Business  during  the  allotted  time 
period,  then  a  trustee  may  be  appointed 
to  divest  the  Syva  Business  within  a 
twelve  (12)  month  period.  If,  at  the  end 
of  the  twelve  month  period,  the  trustee 
has  submitted  a  plan  of  divestiture  or 
believes  that  divestiture  can  be  achieved 
within  a  reasonable  time,  the  time 
period  for  divestiture  can  be  extended 
by  the  Commission,  or,  in  the  ca^e  of  a 
court-appointed  trustee,  by  the  court. 
The  Commission,  however,  may^xtend 
this  period  only  two  (2)  times. 

A  Hold  Separate  Agreement  signed  by 
Roche  provides  that  during  any  .period 
in  which  Roche  possesses  an  ownership 
interest  in  the  S>'va  Business,  these 
as.sets  will  be  operated  independently  of 
Roche.  Under  the  provisions  of  the 
Order,  Roche  is  also  required  to  provide 
to  the  Commission  a  report  of 
compliance  with  the  divestiture 
provisions  of  the  Order  within  sixty  (60) 
days  following  the  date  this  Order 
becomes  final,  and  every  sixty  (60)  days 
thereafter  until  Roche  has  completely 
divested  its  interest  in  the  Syva 
Business. 

The  Order  also  prohibits  Roche  from 
acquiring  any  interest  in  any  other 
company  that  sells  drugs  of  abuse 
reagent  products  without  prior  approval 
from  the  Commission  for  a  ten-year 
period. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 

|FR  Doc.  94-22434  Filed  «-9-94:  8:45  am) 
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SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  California 
marketers  of  the  calcium  supplement 
product,  BoneRestore,  to  pos.sess 
competent  and  reliable  scientific 
evidence  to  substantiate  the  claims  that 
any  food,  drug,  or  food  or  dietary 
supplement  products  will  treat  or  cure 
any  disease  or  condition;  would 
prohibit  the  respondents  from  using  the 
name  BoneRestore  in  a  misleading  way; 
and  would  restrict  the  use  of  testimonial 
endorsements  that  do  not  represent 
typical  results. 

DATES:  Comments  must  be  received  on 
or  before  November  14, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  NW..  " 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phoebe  Morse,  Boston  Regional  Office. 
Federal  Trade  Commission,  101 
Merrimac  St.,  Suite  810,  Boston,  MA 
02114-4719 (617) 424-5960. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
-46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  cof>\ing 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii). 

In  the  Matter  of  RN  Nutrition,  a  limited 
partnership,  and  George  Page  Rank  and  James 
VV.  Nugent,  individually  and  as  co-partners, 
trading  and  doing  business  as  RN  Nutrition; 
Agreement  containing  consent  order  to  cease 
and  desist. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  RN 
Nutrition,  a  limited  partnership,  and 
George  Page  Rank  and  James  VV.  Nugent, 
individually  and  as  co-partners,  trading 
and  doing  business  as  RN  Nutrition, 
hereinafter  sometimes  referred  to  as 
proposed  respondents,  and  it  is  now 
appearing  that  proposed  respondents 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 


It  is  hereby  agreed  by  and  between 
proposed  respondents,  and  their 
attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  RN  Nutrition 
is  a  limited  partnership  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
California,  with  its  principal  office  or 
place  of  business  at  3402-M  West 
MacArthur,  Santa  Ana,  California 
92704. 

2.  Proposed  respondent  George  Page 
Rank  is  an  individual  who  has  been, 
and  is  now,  a  general  partner  of  RN 
Nutrition.  As  such,  he  formulates,  or 
participates  in  the  formulation  of, 
directs  and  controls  the  acts  and 
practices  of  RN  Nutrition.  His  business 
address  is  3402-M  West  MacArthur. 
Santa  Ana,  California  92704. 

3.  Proposed  respondent  James  \\. 
Nugent  is  an  individual  who  has  been, 
and  is  now,  a  general  partner  of  RN 
Nutrition.  As  such,  he  formulates,  or 
participates  in  the  formulation  of, 
directs  and  controls  the  acts  and 
practices  of  RN  Nutrition.  His  business 
address  is  3402-M  West  MacArthur. 
Santa  Ana,  California  92704. 

4.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

5.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Aiax'ss 
to  Justice  Act. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(fiO)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  allei't^  ' 
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in  the  attached  draft  complaint,  or  that 
the  facts  alleged  in  the  attached  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  might  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

9.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  Propo.sed 
respondents  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

//  is  ordered  that  RN  Nutrition,  a 
limited  partnership,  and  George  Page 
Rank  and  James  W.  Nugent, 
individually  and  as  co-partners,  trading 
and  doing  business  as  RN  Nutrition,  or 
under  any  other  name,  their  successors 
and  assigns,  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  BoneRestore  or 
any  food  or  dietary  supplement,  food,  or 


drug,  as  "food"  and  "drug"  are  defi^ned 
in  section  15  of  the  Federal  Trade 
Commission  Act,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  iaany  manner,  directly  or 
by  implication,  that  such  product: 

1.  builds  new  bone,  builds  strong  bones, 

increases  bone  and  causes 
significant  bone  gain; 

2.  builds  bone  better  than  estrogen  or 

other  forms  of  calcium; 

3.  slows  or  stops  bone  loss; 

4.  helps  persons  who  suffer  from  weak 

or  weakening  bones; 

5.  prevents  and  heals  osteoporosis: 

6.  rebuilds  bone  and  restores  lost  bone; 

7.  eliminates  pain  associated  with  bone 

ailments; 

8.  is  absorbed  by  the  body  better  than 

other  forms  of  calcium; 

9.  prevents  bone  fractures: 

10.  straightens  spinal  curvatures;  and 

11.  provides  any  benefit  in  the 

prevention,  treatment,  or  cure  of 

osteoporosis,  arthritis,  back  pain,  or 

any  other  bone  ailment  or 

condition; 
unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation.  For  purposes  of  this 
Order,  "competent  and  reliable 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies,  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

It  is  further  ordered  that  RN  Nutrition, 
a  limited  partnership,  and  George  Page 
Rank  and  lames  W.  Nugent, 
individually  and  as  co-partners,  trading 
and  doing  business  as  RN  Nutrition,  or 
under  any  other  name,  their  successors 
and  assigns,  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  BoneRestore  or 
any  food  or  dietary  supplement,  food,  or 
drug,  as  "food"  and  "drug"  are  defined 
in  .section  15  of  the  Federal  Trade 
Commission  Act,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  directly  or  by  implication, 
that  any  endorsement  (as 


"endorsement"  is  defined  in  16  CFR 
255.0(b))  of  the  product  represents  th& 
typical  or  ordinary  experience  of 
members  of  the  public  who  use  the 
product,  unless,  at  the  time  of  making 
such  representation,  respondents 
possess  and  rely  upon  competent  and 
reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  such  representation. 

/// 

It  is  further  ordered  that  RN  Nutrition, 
a  limited  partnership,  and  George  Page 
Rank  and  James  W,  Nugent, 
individually  and  as  co-partners,  trading 
and  doing  business  as  RN  Nutrition,  or 
under  any  other  name,  their  successors 
and  aissigns.  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  BoneRe.store  or 
ciny  food  or  dietary  supplement,  food,  or 
drug,  as  "food"  and  "drug"  are  defined 
in  section  15  of  the  Federal  Trade 
Commission  Act.  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from  using 
the  name  "BoneRe.store."  or  any  other 
name,  in  a  manner  that  represents, 
directly  or  by  implication,  that  such 
product  has  the  ability  to  restore,  build, 
or  iiu:rease  bone  unless,  at  the  time  of  « 
making  the  representation,  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence  that 
sub.stantiates  the  representation  that  it 
restores,  builds,  or  increases  bone.  This 
provision  does  not  otherwise  affect 
respondents'  ability  to  use  the  trade 
name  "BoneRestore."  or  any  other  brand 
name,  to  make  a  qualified 
representation  that  is  substantiated  by   - 
competent  and  reliable  scientific 
evidence. 

IV 

It  is  further  ordered  that  RN  Nutrition, 
a  limited  partnership,  and  George  Page 
Rank  and  James  W.  Nugent, 
individually  and  as  co-partners,  trading 
and  doing  business  as  RN  Nutrition,  or 
under  any  other  name,  their  successors 
and  assigns,  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  BoneRestore  or 
any  food  or  dietary  supplement,  food,  or 
drug,  as  "food"  and  "drug"  are  defined 
in  section  15  of  the  Federal  Trade 
Commission  Act.  m  or  affecting 


commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from 
misrepresenting,  in  any  manner, 
directly  or  by  implication,  the  existence, 
contents,  validity,  results,  conclusions, 
or  interpretations  of  any  test  or  study. 

V  , 

It  is  further  ordered  that  RN  Nutrition, 
a  limited  partnership,  and  George  Page 
Rank  and  James  W.  Nugent, 
individually  and.as  co-partners,  trading 
and  doing  business  as  RN  Nutrition,  or 
under  any  other  name,  their  successors 
and  assigns,  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  BoneRestore  or 
any  food  or  dietary  supplement,  food,  or 
drug,  as  "food"  and  "drug"  are  defined 
in  section  15  of  the  Federal  Trade  - 
Commission  Act,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from  making 
any  representation,  in  any  manner, 
directly  or  by  implication,  that  any  such 
product  will  treat,  cure,  alleviate  the 
symptoms,  prevent,  or  reduce  the  rjsk  of 
developing  any  disease,  disorder,  or 
condition,  unless,  at  the  time  of  making 
such  representation,  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representation. 
V7  -  - 

Nothing  in  this  Order  shall  prohibit 
respondents  from  making  any 
representation  that  is  specifically 
permitted  in  labeling  for  any  such 
product  by  regulations  promulgated  by 
the  Food  and  Drug  Administration 
pursuant  to  the  Nutrition  Labeling  and 
Education  Act  of  1990. 

-  VU  '  -      - 

Nothing  in  this  Order  shall  prohibit 
respondents  from  making  any 
representation  for  any  drug  that  is 
permitted  in  labeling  for  any  such  drug 
under  any  tentative  final  or  final 
standard  promulgated  by  the  Food  and 
Drug  Administration,  or  under  any  new 
drug  application  approved  by  the  Food 
and  Drug  Administration. 

17// 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 


Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  reHed  upon 
in  disseininating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

ix 

It  is  further  ordered  that  respondents 
shall  forthwith  distribute  a  copy  of  this 
Order  to  all  principals  and  managers 
and  to  all  personnel,  agents,  licensees 
and  distributors,  engaged  in  the 
preparation  or  placement  of 
advertisements  or  promotional  materials 
covered  by  this  Order  and  shall  obtain 
from  each  such  employee,  agent, 
licensee  and  distributor  a  signed 
statement  acknowledging  receipt  of  the 
Order. 

X 

It  is  further  ordered  that  for  a  period 
of  five  (5)  years  from  the  date  of  entry 
of  this  Order,  respondents  George  Page 
Rank  and  James  VV.  Nugerrt  shall 
provide  written  notice  to  the  Federal 
Trade  Commission  within  thirty  (30) 
days  of: 

A.  Any  change  in  his  business  or 
employment  that  may  affect  compliance 
obligations  arising  out  of  this  Order; 

B.  The  discontinuance  of  his  business 
or  employment;  and 

C.  His  affiliation  with  any  new 
business  or  employment;  each  such 
notice  to  include  his  business  address 
and  telephone  number,  home  address, 
and  a  statement  describing  the  nature  of 
the  business  or  employment  and  his 
duties  and  responsibilities. 

XI 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
upon  them  of  this  Order,  and  at  such 
other  times  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  ofProposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  RN  Nutrition,  a 
limited  partnership,  and  George  Page 
Rank  and  James  VV.  Nugent, 
individually  and  as  co-partners,  trading 
and  doing  businesses  RN  Nutrition. 


The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  claims  made  in 
respondents'  direct  mail  and  mail  order 
catalog  advertisements  for  their  calcium 
supplement,  "BoneRestore."  The 
Commission's  complaint  alleges  that 
respondents  engaged  in  deceptive 
advertising  by  making  unsubstantiated 
claims  that  BoneRestore  prevents,  treats, 
and  cures  bone  disease,  bone  ailments 
and  their  related  symptoms,  and  that  the 
product  is  superior  in  this  regard  to 
other  calcium  supplements  and/or 
estrogen.  The  complaint  also  alleges  that 
respondents  falsely  claimed  to  have 
scientific  substantiation  for  these 
claims.  In  addition,  the  complaint 
alleges  that  respondents  made 
unsubstantiated  claims  that  consumer 
testimonials  appearing  in  their 
advertisements  reflect  the  typical  or 
ordinary  experience  of  members  of  the 
public  who  have  used  BoneRestore. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondents  from  representing  that 
BoneRestore,  or  any  food  or  dietary 
supplement,  food,  or  drug:  builds  and 
restores  bone;  stops  bone  loss:  helps 
persons  with  weak  bones;  treats 
osteoporosis;  relieves  pain;  is  superior 
to  calcium  or  estrogen;  prevents  - 
fractures;  straightens  spinal  curvature.-?; 
and  that  it  provides  any  benefit  in  the 
prevention,  treatment  or  cure  of 
osteoporosis,  arthritis,  back  pain,  or  ■ 
other  bone  ailments,  unless  respondents 
possess  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

Part  11  of  the  proposed  order  prohibits 
respondents  from  representing  that  any 
endorsement  of  BoneRestore  represents 
the  typical  or  ordinary  experiences  of, 
members  of  the  public  who  have  used 
the  product,  unless  respondents  possess 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Part  III  of  the  proposed  order  requires 
respondents  to  cease  using  the  name 
"BoneRestore"  or  any  other  brand  name 
that  represents  that  such  product  has 
the  ability  to  restore,  build,  or  increase 


46856  Federal  Register  /  Vol.  59.  No.  175  /  Monday.  September  12.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  175  /  Monday.  September  12.  1994  /  Notices  46857 


JMI 


bone,  unless  respondents  possess 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Part  IV  of  the  proposed  order 
prohibits  respondents  from 
misrepresenting  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  or  study. 

Part  V  of  the  proposed  order  prohibiLs 
respondents  from  representing  that 
BoneRestore  or  any  food  or  dietary 
supplement,  food,  or  drug,  will  treat, 
cure,  prevent,  or  reduce  the  risk  of 
developing  any  disease,  disorder,  or 
condition,  unless  respondents  possess 
competent  and  reliable  scientific 
evidence  that  substantiate  the 
representation. 

Parts  VI  and  Vil  of  the  proposed  order 
include  safe  harbor  provisions  allowing 
respondents  to  make  any  representation 
permitted  in  labeling  by  the  Food  and 
Drug  Administration  for  food  under  the 
Nutrition  Labeling  and  Education  Act  of 
1990.  and  for  drugs  under  any  tentative 
final  or  final  standard  promulgated  by 
the  Food  and  Drug  Administration. 

The  remaining  portions  of  the 
proposed  order  require  respondents  to 
rhaintain  materials  relied  upon  in 
disseminating  any  representation 
covered  by  this  order,  to  distribute 
copies  of  the  order  to  certain  officials 
and  employees,  to  notify  the 
Commission  of  changes  in  the  busine.ss 
and  employment  of  the  individual 
respondents,  and  to  file  reports  detailing 
respondents"  compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  niodify  in  any  way 
their  terms. 
Donald  S.  Qark. 
SfCTPtary. 

Dissenting  Statement  of  Commissioner 
Deborah  K.  Owen  in  the  Matter  of  RN 
Nutrition  (File  No.  912-3145) 

The  reasons  for  my  dissenting  vote  in 
this  matter  are  identical  to  tho.se 
expres.sed  in  my  separate  statement  in 
the  companion  case.  Metagenics,  Inc. 
(File  No.  912-3347).  which  is  attaciied. 

Dissenting  Statement  of  Commissioner 
Deborah  K.  Owen  in  the  Matter  of 
Metagenks.  Inc.  (File  No.  912-3347) 

Although  I  believe  that  certain  of 
Metagenics"  claims  were 
unsubstantiated  and.  therefore,  I  would 
have  been  inclined  to  support  a  more 
narrow  complaint,  I  must  dissent  from 
today's  Commission  action  because  I 
believe  that,  on  balance,  it  runs  contrary 
to  the  public  interest.  I  fear  that  the 
[.■readth  of  the  allegations  in  the 


administrative  complaint  may  convey 
the  wrong  message  to  the  public  and 
thereby  discourage  not  only  truthful  and 
nondeceptive  claims  about  calcium 
supplements  but,  ultimately,  their  use. 

The  Commission  has  taken  great  pains 
in  recent  years  to  articulate  and  justify 
its  standards  for  advertising 
interpretation  and  substantiation.  In 
taking  this  action  today,  I  believe  that 
the  Commission  has  essentially  ceded 
its  authority  to  the  FDA  on  both  counts. 
In  short,  I  find  today's  Commission 
action  overly  restrictive  and 
inconsistent  with  the  previously 
announced  policies  of  the  Commission. 
Accordingly.  I  respectfully  dissent. 

IFR  Doc.  94-22432  Filed  9-9-94;  8:45. ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee  and 
Subcommittee  on  Proficiency  Testing, 
Quality  Assurance,  and  Quality 
Control:  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Di.sea.se 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meetings. 

jViime.Clinical  Laborator>'  Improvemunt 
Advisor,-  Committee  (CLIAC). 

rmie.s  and  Dates:  8:30  a.m.-12  noon. 
Septfml)er  27. 1994:  8:30  a.m.-5  p.m.. 
■September  28.  1994. 

Place:  CDC.  Auditorium  A,  Building  2, 
1600  Clifton  Road.  NE.  Atlanta.  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

P»rpo.se;  This  committee  is  charged  with 
providing  scientific  and  technical  advice  and 
guidance  to  the  Secretary-  of  Health  and 
Human  Services  and  the  Assistant  Secretary 
tor  Ht^alth  regarding  the  need  for,  and  the 
nature  of.  revisions  to  the  standards  under 
which  clinical  laboratories  are  regulated:  the 
impact  of  proposed  revisions  to  the 
standards:  and  the  modification  of  the 
standards  to  accommodate  technological 
advancn.s. 

Matters  to  be  Discussed:  The  agenda  will 
include  an  orientation  for  all  members 
regarding  the  roles  and  responsibilities  of  an 
advisory  committee  member,  a  summary  of 
the  March  meeting,  an  update  on  the  Clinical 
Lalwratory  Improvement  Amendments 
Regulations,  a  Health  Care  Financing 
Administration  (HCFA)  update  on  laboratory- 
inspections,  proficiency  testing 
impUrmentation  by  HCFA,  and  an 
infonnation  update  and  report  from  the 
Stibtommittee  on  Proficiency  Testing, 


Quality  Assurance,  and  Quality  ControL 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Name:  Subcommittee  on  Proficiency 
Testing.  Quality  Assurance,  and  Quality. 
Control. 

Time  and  Date:  1  p.m.-4:30  p.m.. 
September  27. 1994. 

Place:  CDC,  Auditorium  A,  Building  2, 
1600  Clifton  Road,  NE.  Atlanta.  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  sulx:ommittee  advises 
CLIAC  on  issues  related  to  proficiency 
testing,  quality  assurance,  and  quality 
control. 

Matters  to  be  Discussed:  The  subcommittee 
will  be  given  an  informational  update  on 
proficiency  testing  requirements  and  will 
discuss  the  80  percent  versus  90  percent 
consensus  to  determine  gradability  of 
proficiency  testing  samples.  Agenda  items 
are  subject  to  change  as  priorities  dictate. 

Contact  Person  for  Additional  Information: 
John  C.  Ridderhof,  Dr.P.H.  Division  of 
Laboratory  Systems,  Public  Health  Practice 
Program  Office.  CDC.  4770  Buford  Highway. 
NE.  Mailstop  G-25.  Atlanta.  Georgia  30341- 
3724.  telephone  404/488-7660. 

Dated:  September  6, 1994. 
Jack  lackson. 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and    - 
Prevention  (CDC). 
IFR  Doc.  94-22413  Filed  9-9-94;  8:45  am! 
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National  Institutes  of  Health 

National  Institute  of  Dental  Research; 
Closed  Meeting  of  the  National 
Institute  of  Dental  Research  Special 
Grants  Review  Committee 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  institute  of 
Dental  Research  Special  Grants  Review 
Committee. 

Date:  October  19-20,  1994. 

Time:  8:30  a.m.  to  Adjournment. 

Place:  Hyatt  Regency  Bethesda.  One 
Bnthesda  Metro  Center.  Bethesda,  Maryland 
20814. 

Contact  Person:  Dr.  William  Gartland. 
Scientific  Review  Administrator.  NIDR 
Special  Grants  Review  Committee,  Westwotid 
Building.  Room  519.  Bethesda.  MD  20892 
(301)  594-7632. 

Purpose/ Agenda :To  review  and  evaluate 
grant  applications  and/or  contract  proposals. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b{c)(4)  and  552b{c)(6),  Title  .S. 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 


and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Dental  Research 
Institute:  National  Institutes  of  Health.  HHS) 

Dated:  September  2, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  94-22459  Filed  9-9-94;  8:45  ami 
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National  Institute  of  Dental  Research; 
Meeting  of  the  National  Advisory 
Dental  Research  Council  and  its 
Subcommittee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
Coimcil  and  its  subcommittee.  National 
Institute  of  Dental  Research,  on 
September  26-27.  1994.  The 
Subcommittee  on  Minority  Acti^'ities 
meeting  will  be  open  to  the  public  on 
September  26  from  9:00  a.m.  to 
approximately  11:30  a.m..  Conference 
Room  7.  Building  3lC.  National 
Institutes  of  Health.  Bethe.sda,. 
Maryland.  The  meeting  of  the  hill 
Council  will  be  open  to  the  public  on 
September  27  from  8:30  a.m.  to  recess. 
Conference  Room  6,  Building  31C.  for 
general  discussion  and  program 
presentations.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c}{4)  and  5.=i2(c)(6). 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92—463.  the  meeting  of  the  Council  will 
be  closed  to  the  public  on  September  26. 
1:00  p.m.  to  recess,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications  and  on  September  27. 
approximately  4:15  p.m.  to 
adjournment,  for  the  discus.sion.  review 
and  evaluation  of  the  Board  of  Scientific 
Counselors'  reports.  These  applications 
and  discussions  could  reveal 
confidential  trade  secrets  or  commert;ial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and  reports,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Dr.  Lois  K.  Cohen.  Executive 
Secretary.  National  Advisory  Dental 
Researt;h  Council,  and  Director. 
Extramural  Programs,  National  Institute 
of  Dental  Reseajrch.  National  Institutes 
of  Health.  Building  31,  Room  2C39, 
Bethe.sda,  Mar>  land  20892  (telephone 
(301)  496-9469)  will  fiirnish  a  roster  of 


committee  members,  a  summary  of  the 
meeting,  and  other  infonnation 
pertaining  to  the  meeting.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  listed  above  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  September  2, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  94-22458  Filed  9-9-94;  8:45  ami 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting: 
Microbiology  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Pub.  L.  92-463.  notict;  is 
hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee.  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
Qctoljer  i3.  1994.  at  the  Bethesda 
Ramada.  Room  229,  8400  Wisconsin 
Avenue,  Chevy  Chase,  Mar}'land. 

The  meeting  will  be  open  to  the 
public  from  8  a.m.  to  9  a.m.  on  October 
13.  to  di.scuss  administrative  details 
relating  to  committee  business  and  for 
program  re\'iew.  Attendance  by  the 
public  will  be  limited  to  space  available. 
In  accordance  with  the  provisions  set 
forth  in  .sees.  552b(c)(4)  and  .';52b(c)(6). 
Title  5.  U.S.C.  and  sec.  lC(d)  of  Pub.  L. 
92-463.  the  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  and  contract  proposals 
from  9  a.m.  until  adjournment.  These 
applications.  pro|X)sals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  con.stitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad.  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases.  Solar 
Building.  Room  3C26.  National 
Institutes  of  Health,  Bethesda,  Mar\land 
20892.  301-496-7601.  will  provide  a 
summary  jof  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign, 
language  interpretation  or  other 
reasonable  accommodations,  should 


contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Gar)'  Madonna,  Scientific  Review 
Administrator.  Microbiology  and 
Infectious  Diseases  Research  Committee. 
NL\ID.  NIH.  Solar  Building.  Room 
4C12.  Rockville.  Mar>land  20892. 
telephone  301-496-8424.  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance! 
Program  No.  93.856.  Microbiology  and 
Infectious  Diseases  Research.  National 
Institutes  of  Health) 

Dated:  Septemlier  6.  1994 

Mai>gery  G.  Grubb. 

Senior  Committee  Management  Specialist. 
\JH. 

IFR  Doc.  94-22457  Filed  «M»-94;  8  45  ami 

BILUNG  COOE  414fr41-M 

National  Cancer  Institute:  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  Division  of 
Cancer  Etiology  on  October  27-28. 1994. 
The  meeting  will  be  held  in  Building  31, 
C  Wing,  Conference  Room  10,  National 
Institutes  of  Health.  9000  Rockville 
Pike.  Bethesda.  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  1  p.m.  to  recess  on  October 
27  and  from  9  a.m.  to  adjournment  on 
October  28  for  disr:ussion  and  review  of 
the  Division  budget  and  review  of 
concepts  for  grants  and  contracts. 
Attendance  by  the  public:  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  .set 
forth  in  sec.  552b(c)(6).  Title  5.  U.S.C 
and  sec.  10(d)  of  Pub.  L.  92^63.  the 
meeting  will  be  closed  to  the  public 
from  9  a.m.  to  approximately  noon  on 
October  27. 1994  for  the  review, 
discussion  and  evaluation  of  individual 
programs  and  projects  conduclid  by  the 
Division  of  Cancer  Etiologv.  These 
programs,  projects,  and  discussions 
could  reveal  personal  infonnation 
concerning  individuals  associated  with 
the  programs  and  projet:ts,  the 
disclosure  of  which  would  constitute  a 
r:learly  unwarranted  invasion  of 
personal  privac  y. 

Ms.  Carole  A.  Frank.  Committee 
Management  Officer.  National  Canc-er 
Institute,  Executive  Plaza  North.  Room 
630M.  MSC  7405.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892-7405 
(301/496-5708)  will  provide  summaries 
of  the  meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  David  McB.  Howell.  Executive 
Secretar>-  of  the  Board  of  Scientific 
Coun.selors.  Division  of  Cancer  Etiology. 
National  Cancer  Institute,  Building  31. 
Room  11A06.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892  (301/ 
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496-6927)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodations,  should  contact  Dr. 
David  McB.  Howell  (301)  496-6927,  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;"^3.396,  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
.Support:  93.398.  Cancer  Research  Manpower; 
93.399.  Cancer  ConU'ol.) 

Dated:  September  6, 1994. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist. 
NIH. 
|FR  Doc.  94-22449  Filed  9-9-94;  8:45  ami 
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National  Cancer  Institute;  Meetings  of 
the  National  Cancer  Advisory  Board 
and  Its  Subcommittees 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  October  3  and  4. 
1994  at  the  National  Institutes  of  Health. 
9000  Rockville  Pike.  Bethesda. 
Maryland  20892.  E.xcept  as  noted  below, 
the  meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  public  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463.  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  and 
discussion  of  extramural/intramural 
programmatic  and  personnel  policies. 
These  applications  and  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  the  individuals 
associated  with  the  applications  or 
programs,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute.  National 
Institutes  of  Health.  Executive  Plaza 
North.  Room  630.  9000  Rockville  Pike. 
Bethesda.  Mar>-land  20892  (301/496- 
5708),  will  provide  a  summary  of  the 
-  meeting  and  roster  of  the  Board 
members,  upon  request. 


Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carole  Frank,  Committee 
Management  Specialist,  at  301/496- 
5708  in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Confoct  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Plaza  North,  Room  600A, 
Bethesda,  MD  20892;  (301)  496-5147. 

Dates  of  Meeting:  October  3-4. 1994. 
Place  of  Meeting:  Building  31C,  Conference 
R(X)m  10. 

Open:  October  3 — 8  a.m.  to  approximately 
12  noon. 

Agenda:  Report  on  activities  of  the 
President's  Cancer  Panel;  the  Director's 
Report  on  the  National  Cancer  Institute; ^nd 
.Scientific  Presentations. 

Closed:  October  3 — 3  p.m.  to  recess. 

Agenda:  For  review  and  discussion  of 
individual  grant  applications  and 
extramural/intramural  programmatic  and 
personnel  policies. 

Open:  October  4 — 8  a.m.  to  adjournment. 

Agenda:  Policy  and  Scientific 
Presentations.  Subcommittee  Reports;  and 
New  Business. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget. 

Contact  Person:  Ms.  Cherie  Nichols. 
Building  31.  Room  11A19.  Bethesda.  MD 
20892;  (301)  496-5515. 

Date  of  Meeting:  October  3,  1994. 

Place  of  Meeting:  Building  31C,  Conference 
Room  8. 

Open:  2  p.m.  to  3  p.m. 

Agenda:  To  discuss  the  N(]I  budget  and 
various  planning  issues. 

Name  of  Committee:  CVmical  Investigations 
Task  Force. 

Contact  Person:  Dr  Bruce  Chabnnr, 
Building  31,  Room  3A52,  Bethesda,  MD 
20892;  (301)  496-4291. 

Date  of  Meeting:  OcXoher  3, 1994. 

Place  of  Meeting:  Building  31C,  Conference 
Room  8. 

Open:  Immediately  following  the  recess  of 
the  NCAB's  closed  session. 

Agenda:  To  discuss  clinical  investigational 
issues. 

Name  of  Committee:  Subcommittee  for 
.Special  Priorities. 

Contact  Person:  Ms.  Iris  Schneider. 
Building  31,  Room  11A48.  Bethesda.  MD 
20892;  (301)  496-5534. 

Date  of  Meeting:  October  3, 1994. 

Place  of  Meeting:  Building  31C,  Conference 
Room  9. 

Open:  2  p.m.  to  3  p.m. 

Agenda:To  discuss  issues  related  to 
special  priorities. 

Name  of  Committee:  Sub«:ommittee  on 
Information  and  Chancer  (^ntrol. 

Contact  Person:  .Mr.  Paul  Van  Nevel. 
Building  31,  Room  10A31,  Bethesda,  MD 
20892;  (301)  496-6631. 

Dote  of  Meeting:  October  3, 1994. 

Place  of  Meeting:  Building  31C,  Conference 
Room  9. 

Open:  1  p.m.  to  2  p.m. 

Agenda:  To  discuss  cancer  control  issues. 


Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Contact  Person:  Dr.  Brian  Kimes,  Executive 
Plaza  North,  Room  300,  Bethesda,  MD  20892; 
(301)496-8537. 

Date  of  Meeting:  October  3, 1994. 

Place  of  Meeting:  Building  3lC,  Conference 
8. 

Open:  1  p.m.  to  2  p.m. 

Agenda:  To  discuss  the  cancer  centers. 

Name  of  Committee:  Subcommittee  on 
Environmental  Carcinogenesis. 

Contact  Person:  Dr.  Richard  Adamson, 
Building  31,  Room  11A03,  Bethesda.  MD 
20892;  (301  )496-«618. 

Date  of  Meeting:  October  3, 1994. 

Place  of  Meeting:  Building  3lC,  Conference 
9. 

Open:  Immediately  following  the  recess  of 
the  NCAB's  closed  session. 

Agenda:  To  discuss  environmental 
carcinogenesis. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support.  93.398,  Cancer  Research  Miinpower; 
93.399,  Cancer  Control.) 

Dated:  September  6.  1994. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist. 
NIH. 
[FR  Doc.  94-22450  Filed  9-9-94;  8:45  ami 
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National  Cancer  Institute;  Meeting  of 
the  Biometry  and  Epidemiology 
Contract  Review  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Biometry  and  Epidemiology  Contract 
Review  Committee.  National  Cancer 
Institute.  National  Institutes  of  Health, 
October  17-18. 1994.  at  the  Executive 
Plaza  North  Building.  Conference  Room 
G.  6130  Executive  Boulevard,  Rockville, 
Maryland  20892-7405. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  10  a.m.  on  October 
17  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  on  October  17  from  10  a.m. 
to  recess  and  on  October  18  from  9  a.m. 
to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
contract  proposals.  These  proposals  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 


constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer. 
National  Institutes  of  Health.  National 
Cancer  Institute,  Executive  Plaza  North 
Room  630E.  6130  Executive  Blvd  MSC 
7405.  Bethesda.  Maryland  20892-7405. 
Tel.  (301)  496-5708.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Harvey  P.  Stein.  Scientific  Review 
Administrator.  Contracts  Review 
Branch.  Division  of  Extramural 
Activities,  National  Cancer  Institute. 
National  Institutes  of  Health.  Executive 
Plaza  North  Room  601C.  6130  Executive 
Blvd  MSC  7405.  Bethesda.  Maryland 
20892-7405.  Tel.  (301)  496-7030.  will 
furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Ms.  Alma  O.  Carter  on  (301) 
496-7523  in  advance  of  the  meeting. 

(Clatalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
I'revention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research:  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Rest-arch  Manpf>wcr; 
93.399.  Cancer  Couuol.) 

Dated:  September  6.  1994. 

Majrgery  G.  Gnibb, 

Senior  Committee  Management  Specialist. 
NIH. 

|FR  Doc.  94-22451  Filed  9-9-94:  8r45  am] 
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National  Cancer  Institute;  Meetings 

Pursuant  to  Pub.  L.  92-463.  notice  Is. 
hereby  given  of  the  meetings  of  the 
National  Cancer  In.<:titute  for  September 
and  October  1994. 

These  meetings  will  be  open  to  the 
public  to  discu.ss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
pubhc  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463.  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applicxitions.  contract 
proposals,  and  extramural  and 
intramural  programs  and  projects 
including  consideration  of  personnel 
qualifications  and  performance.  These 
applications,  proposals,  and  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  sucii  as 
7<<itentable  material,  and  personal 


information  concerning  indi\iduals 
associated  with  the  appUcaUons. 
proposals,  and  programs,  the  disclo.siu% 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Carole  Frank,  the  Committee 
Management  Officer,  National  Cancer 
Institute.  Executive  Plaza  North,  Room 
630E.  61.30  Executive  Blvd  MSC  7405. 
Bethesda,  Maryland  20892-7405  (301- 
496-5708)  will  provide  summaries  of 
the  meetings  and  rosters  of  committee 
members,  upon  request.  Other 
information  pertaining  to  the  meetings 
may  be  obtained  from  the  contact 
person  indicated  below. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodation,  should 
contact  the  Executive  Secretary/ 
Sc;ientific  Review  Administrator  listed 
for  that  particular  meeting. 

Committee  Name:  Subcommittee  A  of  the 
Cancer  Biolog\'-lmmiinology  Contracts 
Review  Committee. 

Contact  Person:  Dr.  Lalita  D.  Palekar.  KcHim 
601 D.  Executive  Plaza  North.  Telephone: 
(301)496-7575. 

Date  of  Meeting:  September  22-23. 1994. 

Place  of  Meeting:  Chevy  Chase  Holiday 
Inn.  Palladian  West  Qmfcrenc-e  Rooms.  5520 
Wi.-jconsin  Avenue,  Chevy  Chase,  MD  20815. 

O/ie/i;  September  22  1994—8:30  a.m.  to 
9:30  a.m. 

Agenda:  Discussion  of  administrative 
details. 

Closed:  September  22. 1994—9:30  a.m.  to 
recess.  September  23.  1994—8:30  a.m.  to 
adjournment. 

Agenda:  Review,  discussion  and 
evaluation  of  individual  contract  proposals. 

Committee  Name:  President's  Cancer 
P.inel. 

Contort  Person:  Dr.  Maureen  Wilson. 
Building  31.  Room  4B43,  9000  Rockville 
Pike.  Telephone:  (301)  496-1148. 

fhite  of  Meeting:  October  5. 1994. 

Place  of  Meeting:  Holiday  Inn  Tysons 
Comer,  1960  Chain  Bridge  Road.  McLean. 
VA  22102. 

Open:  Octolxir  5.  1994—8  a.m.  to 
adjournment. 

Agenda:  Lung  Cancer  Clinical.  Societal 
and  Governmental  Challenges. 

Committee  Name:  Board  of  .Scientific 
Counselors.  Division  of  Cancer  Prevention 
and  Control. 

Contact  Person:  Ms.  Linda  M.  Bremcrman. 
Executive  Plaza  North,  Telephone:  (301)  496- 
8S26. 

Date  of  Meeting:  October  13-14. 1994. 

Place  of  Meeting:  Building  31.  Conference 
Room  10.  9000  Kpckville  Pike.  Bethesda.  MD 
20892. 

0;>en.  October  13, 1994—10:45  a.m.  to  3:30 
p.m.  October  14.  1994 — 8:30  a.m.  to  3:30  p.m. 

Agenda:  Review  progress  of  programs 
within  the  Division  and  review  of  concepts 
l)eing  considered  for  funding. 

Clotttfd:  Octcbfti  14,  1994 — 3:30  p.m.  to  5 
p.m. 


Agenda:  Extramural/Intramural 
programmatic  and  personnel  policies  uf  a 
sensitive  nature. 

Committee  Name:  Surveillance 
.Subcommittee.  Board  of  Scientific 
Counselors.  Division  of  Cancer  Pre\«ntion 
and  Control. 

Contact  Person:  Ms.  Linda  M.  Bn;merman. 
Executive  Plaza  North.  Telephone:  (301 )  49b- 
8526. 

Date  of  Meeting:  October  1[\.  1994. 

Place  of  Meeting:  Building  31 .  Confen'nce 
Room  8.  9000  Rockville  Pike,  Bethesda.  MD 
20892. 

0;jen;  October  13,  1994— 8:30  a.m.  to  10:;tO 
a.m. 

Agenda:  Di.scuss  current  and  tutun- 
programs  of  the  sulicommittet-  and  revurw  of 
concepts  being  considered  for  funding. 

Committee  Name:  Early  Defwtion  and 
Community  Oncolcgj'  Subcommitter;.  Board 
of  Scientific  Counselors,  Division  of  CaiiciT 
Prevention  and  Control. 

Contact  Person:  Ms.  Linda  M.  Bremennan, 
executive  Plaza  North,  Telephone:  CiOl)  49<»- 
8526. 

Date  of  Meeting:  October  13.  1994. 

Place  of  Meeting:  Building  31.  (ionfcrenn^ 
Room  10.  9000  Rockville  Pike.  Bethesda.  MI) 
20692. 

Open:  October  13.  1994—8:30  a.m.  t<.  10:;HI 
a.m. 

Agenda:  Discuss  current  and  fiitiin* 
programs  of  the  subcommittee  and  reviiw  of 
conf:epts  being  considered  for  funding. 

Committee  Name:  Cancer  Control  .S{:ieiice 
Subcommittee.  Board  of  Scientific 
Counselors,  Division  of  Cancer  Prevention 
and  Control. 

Confurt  Person:  Ms.  Linda  M.  Brennrnnan. 
Executive  Plaza  North.  Telephone;  (301)  49fe- 
8526. 

Diiti' of  Meeting:  October  13,  19M. 

Place  of  Meeting:  Building  31.  Confer  enci- 
Room  7.  9000  Rockville  Pike,  Bethesda.  MU 
20892. 

0/jen:Oct<>l»er  13.  1994—8:30  a.m  fi>  10;:Mt 
a.m. 

Agenda:  Discuss  current  and  future 
programs  of  the  subcommittee  and  review  ot 
concepts  being  considered  for  funding. 

Committee  Name:  Cancer  Prevention 
Research  Subcommittee.  Board  of  Scientifu: 
Q)unselors.  Division  of  Cancer  Pre vontion 
and  Control. 

Contact  Person:  Ms.  Linda  M.  tiretnomian. 
Executive  Plaza  North.  Telephone;  (301)  496- 
8526. 

Date  of  Meeting:  October  13. 1994 

Place  of  Meeting:  Building  31,  Conference 
Room  9.  9000  Rockville  Pike.  Bethesda.  MD 
20892. 

Open:  October  13. 1994—8:30  a.m.  to  10::tf> 
a.m. 

Agenda:  Discuss  current  and  futun- 
programs  of  the  sulKxunmittee  and  nn-iew  of 
concepts  being  considered  for  funding. 

Committee  Name:  Subcommittee  A  of  the 
Cancer  Research  Manpower  and  Education 
Review  (ximmittee. 

Contact  Person:  Dr  Mary  Bell,  Room  611  A. 
Executive  Plaza  North.  Telephomr  (301)  496- 
7978. 

D(itetif  Meeting:  Octo\)et  16-18,  1994. 
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Place  of  Meeting:  The  Holiday  Inn,  2101 
Wisconsin  Avenue.  NW  .  Washington.  DC 
2QD07 

Oppn  Oriobfir  16   1994— '30  p.m  to  8:30 
p  m 

Agenda  Disrussion  oi  administrative 
derails  ami  mnrtf  cancer  research  manpower 
review  issufs 

Clnxfd  Oiobei  16.  tv)94— «:30  p.m  !o 
recess  October  17   1994 — 8  am  lo  recess. 
October  18  ?994— 8  a.m.  to  adioumment. 

.Agendo,  Review,  discussion  and    " 
evaluation  of  individual  grant  applications. 

This  notice  is  being  published  less 
than  1.5  days  prior  to  the  meetings  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of     _ 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research,  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398.  Cancer  Research  M.mpower; 
93.399,  Cancer  Control.) 

Dated:  September  6,  1994. 
Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 
|FR  D«K.  94-22452  Filed  9-9-94;  8:45  an>| 
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National  Heart.  Lung,  and  Blood 
Institute;  Meeting  of  the  National  Heart, 
Lung,  and  Blood  Advisory  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart,  Lung, 
and  Blood  Institute,  October  20-21, 
1994,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland  20892. 

The  Council  meeting  will  be  open  to 
the  public  on  October  20  from  9  a.m.  to 
approximately  3:30  p.m.  for  discussion 
of  program  policies  and  issues. 
Attendance  by  the  public  is  limited  to 
space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b{c)(6), 
Title  5,  U.S.C.  sec.  10(d)  of  Public  Law 
92-463,  tbe  Council  meeting  will  be 
closed  to  the  public  from  approximately 
3:30  p.m.  to  recess  on  October  20  and 
from  8:30  a.m.  to  adjournment  on 
October  21  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
Room  4A21.  National  Institutes  of 
Health.  Bethesda,  Maryland  20892  (301) 
496—4236,  will  provide  a  summary  of 
the  meetings  and  a  roster  of  the  Council 
members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart.  Lung,  and 
Blood  Advisory  Council,  VVestwood 
Building,  Room  7A-17,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301)  594-7454,  will  furni.sh 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated;  September  2,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  S'lH. 
[FR  Doc.  94-22454  Filed  9-9-94:  8:45  am] 
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National  Heart,  Lung,  and  Blood 
institute;  Closed  Meetings 

Purusant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  (IRG)  meetings: 

Mame  of  IPC:  Research  Training  Review 
{Committee. 

Date:  October  2-4.  191)4. 

Time:  7:30  p.m. 

Place:  Bethesda  Holiday  Inn.  Bethesda, 
Maryland. 

Contact  Person:  Dt.  Katliryn  Ballard.  5333 
Westbard  Avenue.  Room  550,  Bethesda. 
Maryland  20892,  (301)  594-7450. 

Purpose/ Agenda :1o  review  and  evaluate 
grant  applications. 

Name  o///?G:  Clinical  Trials  Review 
Committee. 

Dote:  October  23-24,  1994. 

Time:  7:00  p.m. 

Place:  Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person:  Dr.  David  Monsees,  jr., 
5333  Westbard  Avenue,  Room  550,  Bethesda, 
Maryland  20892.  (301)  594-7450. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  b«  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 


patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular  . 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  September  2,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Dot;.  94-22455  Filed  9-9-94;  8:45  am) 
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National  Heart,  Lung,  and  Blood 
Institute;  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Clinical  Units  for 
.Angiographic  Trial  in  Women. 

Date:  September  26-27,  1994. 

Time:  7:00  p.m. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase,  .Maryland. 

Contact  Person:  David  M.  Monsees,  Ir.,  Ph. 
D.,  5333  Westbard  Avenue,  Room  550, 
Bethesda,  Maryland  20892,  (301)  594-7450. 

Purpose/Agenda:  To  review  and  evaluate 
contract  proposal(s). 

Name  of  SEP:  Clinical  Coordinating  (>nt<>r 
for  Angiographic  Trial  in  Women. 

Date:  September  27,  1994. 

Time:  12:00  p.m. 

Place:  Chevy  Chase  Holiday  Inn.  Chevy 
(^hase,  Maryland. 

Contact  Person:  David  M.  Monsees,  )r., 
Ph.D.,  5333  Westbard  Avenue,  Room  550. 
Bethesda,  Maryland  20892,  (301)  594-7450. 

Purpose/Agenda:  To  review  and  evaluate 
contract  proposal(s). 

Name  of  SEP:  Program  Project  Grant(s) 
(POl). 

Date:  September  26-28, 1994. 

Time:  7:30  p.m. 

Place:  Bethesda  Holiday  Inn,  Bethesd.i. 
.Maryland. 

Contact  Person:  Deborah  P.  Beebe.  Ph.D., 
5333  Westbard  Avenue,  Room  555,  Bethesda, 
Maryland  20892,  (30t)  594-7418. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  application(s). 

Name  of  SEP:  Mode  Selection  Trial  in 
Sinus  Node  Dysfunction  (MOST). 

Dote:  October  24, 1994. 

Timej  2:00  p.m. 

Place:  Hyatt  Regency,  Bethesda,  Mary  land. 

Contact  Person:  C.  James  Scheirer,  Ph.D.. 
5333  Westbard  Avenue,  Room  557,  Bethesda, 
Maryland  20892,  (301)  594-7478. 

Purpose/Agenda: ToTe\\e\v  and  evaluate 
grant  application(s). 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forlli 


in  sec.  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
Individuals  associated  with  the 
applications  and.'or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  98.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  September  2.  1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH 
IFR  Doc.  94-22453  Filed  9-9-94;  8:45  am] 
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National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting  of  the  Board  of 
Scientific  Counselors,  NIDCD 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
NIDCD,  October  20,  1994.  The  meeting 
will  be  conducted  as  a  telephone 
conference  call  originating  from 
Building  31C,  Room  3C05,  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland. 

The  meeting  will  be  open'to  the 
public  from  2  p.m.  to  3  p.m.  to  present 
reports  and  discuss  issues  related  to  the 
business  of  the  Board.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  Title  5, 
U.S.C.  and  section  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  to 
the  public  from  3  p.m.  until 
adjournment  at  approximately  3:30  p.m. 
The  closed  portion  of  the  meeting  will 
be  for  the  review,  discussion,  and 
evaluation  of  the  programs  of  the 
Division  of  Intramural  Research, 
National  Institute  on  Deafness  and 
Other  Communication  Disorders, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Jay  Moskowitz,  Ph.D., 
Executive  Secretary  of  the  Board  of 
Scientific  Counselors,  NIDCD,  Building 
31,  Room  3C02,  Bethesda,  Maryland 
20892. 


Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Moskowitz  at  least  two 
weeks  prior  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders.) 

Dated:  September  2.  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-22460  Filed  9-9-94;  8:45  am) 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting:  Allergy, 
Immunology,  and  Transplantation 
Research  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Allergy,  Immunology,  and 
Transplantation  Research  Committee  on 
October  4, 1994,  at  the  Ramada  Inn, 
8400  Wisconsin  Avenue,  Bethesda, 
Maryland. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9:30  a.m.  on 
October  4.  for  opening  remarks  by  the 
Scientific  Review  Administrator  to 
discuss  administrative  details  relating  to 
committee  business  and  program 
review,  and  a  report  from  the  Director, 
Division  of  Extramural  Activities  which 
will  include  a  discussion  of  budgetary 
matters.  Attendance  by  the  public  will 
be  limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5,  U.S.C.  and  sec.  10(d)  of  Pub.  L.  92- 
463,  the  meeting  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  and  contract  proposals 
from  9:30  a.m.  until  adjournment.  These 
applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26.  National 
Institutes  of  Health,  Bethesda,  Marj-land 
20892,  301  -496-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 


rea.sonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Mark  L.  Rohrbpugh,  Scientific 
Review  Administrator.  Allergy, 
Immunolog>'  and  Transplantation 
Research  Committee,  NIAID,  NIH.  Solar 
Building.  Room  4C22.  Bethesda. 
Marj'land  20892,  telephone  301-49fw 
8424.  will  provide  substantive  prognim 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology.  Allergic 
and  Immunologic  Diseases  Research 
National  Institutes  of  Health.) 

Dated:  September  2.  1994 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  94-22456  Filed  9-9-94;  8:45  am| 

BILUNG  CODE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Board  of  Scientific 
Counselors,  National  Center  for 
Biotechnology  Information,  National 
Library  of  Medicine 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Center  for  Biotechnologv 
Information,  National  Library  of 
Medicine,  on  October  10-11,  1994. 

The  meeting  on  October  11  will  be 
open  to  the  public  from  9  a.m.  to  3  p.m. 
in  the  Board  Room  of  the  Library.  8600 
Rockville  Pike,  Bethesda,  Maryland,  for 
the  review  of  research  and  development 
programs  and  preparation  of  reports  of 
the  National  Center  for  Biotechnology 
Information.  Attendance  by  the  public 
will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  David  Lipman  at  301-496- 
2475. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6).  Title  5, 
U.S.C,  and  section  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  on 
October  10  from  7  p.m.  to 
approximately  10  p.m.,  at  the  Bethesda 
Hyatt,  Bethesda,  Marj'land,  and  on 
October  11,  from  3  p.m.  to 
approximately  5  p.m.,  in  the  Board 
Room  of  the  National  Library  of 
Medicine,  for  the  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators 
and  similar  items,  the  disclosure  of 
which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary-, "Dr.  David  J. 
Lipman,  Director,  National  Center  for 
Biotechnology  Information,  National 
Librar}'  of  Medicine.  8600  Rockville 
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Pike,  Bethesda,  Maryland  20894, 
telephone  (301)  496-2475,  will  furnish 
summaries  of  the  meeting,  rosters  of 
committee  members,  and  substantive 
program  information. 

Dated:  September  2, 1994. 
Susan  K.  Fcldman, 
Committee  Managewent  Officer.  NIH. 
IFR  Doc.  94-22462  Filed  9-9-94:  8:45  am! 
BILLING  CODE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Literature  Selection 
Technical  Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Literature  Selection  Technical 
Review  Committee,  National  Library  of 
Medicine,  on  October  13-14, 1994, 
convening  at  9  a.m.  on  October  13  and 
at  8:30  a.m.  on  October  14  in  the  Board 
Room  of  the  National  Library  of 
Medicine.  Building  38.  8600  Rockville 
Pike.  Bethesda.  Maryland. 

The  meeting  on  October  13  will  be 
open  to  the  public  from  9  a.m.  to 
approximately  10:30  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Karen  Griffin  at  301-496- 
6921  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(9)(B).  Title  5. 
U.S.C.  Public  Law  92-463.  the  meeting 
will  be  closed  on  October  13  from  10:30 
a.m.  to  approximately  5  p.m.  and  on 
October  14  firom  8:30  a.m.  to 
adjournment  for  the  review  and 
discussion  of  individual  journals  as 
potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine.  The 
presence  of  individuals  associated  with 
these  publications  could  hinder  fair  and 
open  discussion  and  evaluation  of 
individual  journals  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaianni,  Scientific 
Review  Administrator  of  the  Committee, 
and  Associate  Director,  Library 
Operations,  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda.  Maryland  20894.  telephone 
number:  301-496-6921,  will  provide  a 
summary  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

Dated:  September  2.  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  94-22461  Filed  9-9-94;  8:45  ami 

BILUNG  CODE  4140-01-M 


JMI 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Com.mittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  September  26, 1994. 

Time:  9:00  2.~. 

Place:  ANA  Hotel,  Washington,  D.C 

Contact  Person:  Dr.  Mushtaq  Khan. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  354B,  Bethesda,  MD 
20892,  (301)  594-7168. 

Name  of  SEP:  Multidisciplinary  Sciences.. 

■Date:  October  2-4, 1994. 

Time:  7:30  p.m. 

P/ace;  Crown  Plaza,  Rockville,  MD. 

Contact  Person:  Dr.  l.ee  Rosen,  Scientific   " 
Review  Administrator,  5333  Westbard  Ave., 
Room  2An,  Bethesda,  MD  20892.  (301)  594- 
7276. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  7, 1994. 

Time;  8:00  a.m. 

Place:  Sheraton  City  Hotel,  DC. 

Contact  Person:  Dr.  Bob  Weller.  Scientific 
Review  Administrator  5333  Westbard  Ave.. 
Room  307  Bethesda.  MD  20892.  (301)  594- 
7340. 

Name  of  SEP:  Biological  and  Physiological 
.Sciences. 

Date:  November  16, 1994. 

Time:  9:00  a.m. 

Place:  American  Inn  of  Bethesda,  Bethesda, 
MD. 

Contact  Person:  Dr.  David  Remondini, 
Scientific  Review  Admin.,  5333  5333 
Westbard  Ave.,  Roor.i  225B,  Bethesda,  MD 
20892.(301)594-7202. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Scicnca^s. 

Date:  November  7-9. 1994. 

Tiine:  7:00  a.m. 

Place:  Bethesda  Marriott  Hotel,  Bethesda, 
MD. 

Contact  Person:  Dr.  N'aheeb  Mourad. 
Scientific  Review  Administrator.  5333 
Westbard  Ave..  Room  2.^04,  Bt'thesda,  MD 
20892.  (301)  594-7213. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(cK4)  and  552b(c)(6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Prognim  Nos.  93.306,  93.333,  93.337,  93.393- 


93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893.  National  Institutes  of  Health, 
HHS.) 

Dated:  September  2. 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 
IFR  Doc.  94-22463  Filed  9-9-94:  8:45  am] 
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Public  Health  Service 

National  Toxicology  Program; 
Announcement  of  Intent  To  Conduct 
Toxicological  Studies  of  22  Chenticals 

Request  for  Comments:  As  part  of  an 
effort  to  inform  the  public,  the  National 
Toxicology  Program  (NTP)  routinely 
announces  in  the  Federal  Register  the 
lists  of  chemicals  for  which  it  intends  to 
conduct  toxicological  studies.  This 
announcement  will  allow  interested 
parties  to  comment  and  provide 
information  on  chemicals  under 
consideration  for  short-  and  long-term 
toxicx)Iogy  and  carcinogenesis  studies. 

Chemical  1.  Riddelliine  (CAS  No. 
23246-96-0)— 2-year  studies  via  oral 
gavage  in  B6C3F1  mice  and  F344  rats. 
Riddelliine  is  a  pyrrolizidine  alkaloid 
found  in  plants  of  the  genus  Senecio  in 
the  Western  United  States.  Riddelliine 
and  other  alkaloids  in  these  plants  if 
ingested  in  high  quantities  can  cause  the 
death  of  livestock,  or  may  contaminate 
meat  as  a  residue.  Riddelliine  may  also 
contaminate  commercial  grains,  milk 
and  honey,  and  is  found  in  some  herbal 
teas.  In  NTP  90-day  studies  Riddelliine 
was  found  to  cause  hepatic  toxidty  in 
mire  and  rats  and  hepatic  neoplasia  in 
rats.  Two-year  carcinogenicity  studies  of 
standard  design  are  proposed  to 
determine  the  shape  of  the  dose 
response  curve  for  carcinogenicity  in 
rats,  and  further  evaluate  the  toxic  and 
carcinogenic  potential  in  mice. 

Chemical  2.  Urethane/Elhanol 
mixture  (CAS  No.  51-79-6/64-17-5)— 
2-year  studies  via  dosed-water  in 
B6C3F1  mice  and  F344  rats.  Urethane 
and  ethanol  are  byproducts  of  , 
fermentation  and  are  commonly  found 
in  alcoholic  beverages  and  in  many 
foods.  Urethane  has  been  recognized  as 
a  rodent  and  Non-human  primate 
carcinogen,  while  the  International 
Agency  for  Research  on  Cancer  has 
determined  that  alcoholic  beverages  are 
human  carcinogens.  Risk  assessment 
efforts  for  urethane  are  complicated  by 
information  in  the  literature  suggesting 
that  the  metabolism  and  perhaps  the 
tumorigenicity  of  urethane  might  be 
inhibited  by  the  co-presence  of  ethanol. 
NTP  13-week  studies  were  inconclusive 
in  demonstrating  an  effect  of  ethanol  on 
urethane  carcinogenesis.  Two-year 


studies  are  planned  to  examine  this 
issue  further.  The  studies  will  include 
separate  groups  of  male  and  female  mice 
exposed  to  urethane.  ethanol,  or  to 
several  levels  of  urethane  and  ethanol  in 
.   the  drinking  water.  The  studies  will 
include  an  assessment  of  the 
toxicokinetics  of  urethane.  with  and 
without  ethanol,  following  repeated 
dosing.  Studies  of  urethane  DNA 
adducts  are  planned  to  address  the  issue 
of  the  dosimetry  of  DNA  alterations. 

Chemical  3.  Urethane  (CAS  No.  51- 
79-6) — 2  year  studies  via  dosed-water  in 
B6C3F1  mice  and  F344  rats. 

The  studies  planned  for  urethane  are 
outlined  in  the  plans  for  urethane/ 
ethanol  mixture  studies  described 
above. 

Chemical  4.  Ethanol  (CAS  No.  64-17- 
5) — 2-year  studies  via  dosed-water  in 
B6C3F1  mice  and  F344  rats. 

The  studies  planned  for  ethanol  are 
outlined  in  the  plans  for  urethane/ 
ethanol  mixture  studies  described 
above. 

Chemical  5.  Dichlorodiphenyl  sulfone 
(CAS  No.  80-07-9)— 2-year  studies  via 
do.sed'feed  in  B6C3F1  mice  and  F344 
rats. 

Dichlorodiphenyl  sulfone  is  a 
component  of  high  temperature  plastics. 
Specific  production  figures  are 
unknown,  but  the  production  of  plastics 
made  from  dichlorodiphenyl  sulfone 
and  related  monomers  was  over  1.5 
billion  pounds  in  1988.  Very  little 
toxicology  information  is  available  on 
this  chemical.  One  study  reported  liver 
and  cardiac  lesions  in  animals  exposed 
to  dichlorodiphenyl  sulfone.  A  known 
inducer  of  cytochrome  P450s, 
dichlorodiphenyl  sulfone  was  shown  to 
cause  marked  hepatomegaly  in  NTP 
prechronic  studies.  Other  studies  have 
shown  facile  oral  absorption  and  a 
relatively  simple  metabolite  pattern,  as 
well  as  self  induction  of  metabolism 
with  repeated  administration. 

Carcinogenicity  studies  with 
dichlorodiphenyl  sulfone  are  planned 
with  both  sexes  of  rats  and  mice  using 
the  dosed  feed  route  of  administration. 

Chemical  6.  Elmiron  (CAS  No.  37319- 
17-8) — 14-day  studies  via  oral  gavage  in 
B6C3F1  mice  and  F344  rats. 

Elmiron  is  a  pentosan  polysulfate 
used  as  an  experimental  drug  in  the 
United  States  for  the  compassionate 
treatment  of  interstitial  cystitis,  and 
used  in  Europe  to  prevent  thrombosis 
and  hyperlipidemia.  The  United  States 
Food  and  Drug  Administration 
Nominated  elmiron  to  the  NTP  as  an 
"orphan"  drug  in  need  of  chronic 
toxicity  and  carcinogenicity  evaluation. 
Currently,  14-day  studies  are  being 
undertaken  with  oral  administration  mi 
the  drug  to  rats  and  mice,  to  determine 


if  expected  effects  on  the  clotting  system 
will  be  the  basis  on  which  to  select 
doses  for  further  evaluations.  Chronic 
toxicity  and  carcinogenicity  evaluations 
by  standard  designs  are  under 
consideration. 

Chemical  7.  Benzophenone  (CAS  No: 
119-61-9) — 2-year  studies  via  dosed- 
feed  in  B6C3F1  mice  and  F344  rats. 

Benzophenone  is  found  in  many 
consumer  products,  e.g.,  as  a  fragrance 
and  flavor  enhancer,  photoinitiator, 
ultraviolet  curing  agent,  a 
polymerization  inhibitor,  and  in  the 
manufacture  of  pesticides  and  various 
pharmaceuticals.  Benzophenone  and  the 
structurally  related  compound  2- 
hydroxy-4-methoxy  benzophenone  were 
nominated  for  study  from  a  class  of 
ether  compounds  having  widespread 
potential  for  human  exposure.  The 
carcinogenic  potential  of  benzophenone 
has  only  been  evaluated  by  topical 
administration  to  female  Swiss  mice.  No 
indication  of  carcinogenicity  was 
reported.  In  NTP  13-week  studies,  the 
oral  administration  of  benzophenone 
was  found  to  cause  hepatocellular 
hypertrophy  in  Tats  and  mice,  and 
evidence  of  cholestatic  liver  injury  and 
renal  damage  in  rats.  Marked  induction 
of  hepatic  CYP  450  IIB  was  observed  in 
rats  and  mice.  Chronic  toxicity  and 
carcinogenicity  studies  proposed  for 
this  chemical  are  of  the  standard  design, 
but  with  a  stop  exposure  group  using  a 
dose  which  produced  marked  liver  and 
kidney  lesions  in  prechronic  studies. 
Toxicokinetic  studies  are  also  planned. 

Chemical  8.  2-Hydroxy-4- 
methoxybenzophenone  (CAS  No.  131- 
57-7) — 2-year  studies  via  dosed-feed  in 
B6C3F1  mice  and  F344  rats.  2-Hydroxy- 
4-methoxybenzophenone  is  a  UV 
stabilizer  used  in  cosmetic, 
pharmaceutical  and  plastic  products. 
Consumer  exposure  is  likely  greatest 
through  its  use  in  skin  moisturizers  and 
sunscreens  where  products  containing 
up  to  6%  2-hydroxy-4- 
methoxybenzophenone  are  permitted.  In 
NTP  13-week  studies  by  the  oral  and 
topical  routes,  similar  sites  of  toxicity 
were  seen,  primarily  the  liver  and 
kidney,  and  effects  on  sperm  density 
and  the  length  of  the  estrous  cycle  were 
noted.  Other  NTP  studies  indicated  that 
absorption  was  good  after  both  oral  and 
topical  administrations,  and  major 
metabolites  after  intravenous 
administration  were  identified.  Two- 
year  studies  of  standard  design  are 
planned  for  this  chemical  by  the  oral 
route  of  administration  rather  than  a 
topical  one  to  provide  information  more 
comparable  to  that  obtained  with 
Benzophenone.  In  addition,  the  severitv 
of  the  lesions  in  the  topical  prechronic 
studies  was  limited,  indicating  that  a 


rigorous  evaluation  of  the 
carcinogenicity  of  the  chemical  would 
be  better  achieved  using  oral 
administration. 

Chemical  9.  Methacrjlonitrile  (CAS 
No.  126-98-7)— 2-year'studies  via  oral 
gavage  in  B6C3F1  mice  and  F344  rats. 
Met  h  aery  Ion  itrile  is  an  industrial 
chemical  widely  used  in  a  variety  of 
organic  processes  related  to  the 
manufacture  of  polymers.  It  is  a  highly 
reactive  unsaturated  aliphatic  nitrile 
found  in  cigarette  smoke,  and  is  known 
to  liberate  cyanide  in  vivo. 
Methacrylonitrile  has  been  studied 
extensively  by  the  NTP  including 
studies  of  14-day  and  90-day  durations 
in  rats  and  mice  by  gavage.  in  addition, 
absorption,  disposition,  toxicokinetics, 
cell  proliferation  and  developmental 
toxicity  studies  have  been  performed. 
This  chemical  will  be  the  subject  of 
modeling  efforts  with  physiologically- 
based-pharmacokinetic  modeling 
techniques,  and  is  also  recommended 
for  2-year  chronic  toxicity  and 
carcinogenicity  studies  of  a  standard 
design. 

Chemical  10.  Acrylonitrile  (CAS  No. 
107-1 3-1  )«—2-year  studies  via  oral 
gavage  in  B6C3F1  mice  and  F344  rats. 
Acrylonitrile  is  extensively  used  for  the 
manufacture  of  synthetic  fibers,  resins, 
elastomers,  rubber  and  plastics. 
Estimated  production  is  in  the  range  of 
30  million  to  1.5  billion  pounds  per 
year.  There  is  limited  evidence  for  the 
carcinogenicity  of  acrylonitrile  in 
workers  and  Zt  has  been  shown  to 
produce  chromosome  damage  in  the 
blood  cells  of  exposed  workers. 
Acrylonitrile  has  produced  brain, 
stomach  and  zymbal  gland  tumors  in  2 
year  studies  in  rats,  but  has  not  been 
studied  in  mice.  Brain  tumors  are  rare 
chemically  induced  lesions  in  rodents 
There  is  little  chance  that  the  outcome 
of  a  mouse  cancer  study  would  ( iidnge 
the  classification  of  acr\'lonitrile  as  a 
rodent  carcinogen,  but  given  the 
quantitiative  differences  in  acrylonitrile 
metabolism  in  rats  and  mice,  it  is 
possible  that  clues  to  possible  critical 
metabolities  will  be  gained  from 
comparative  studies  in  mice.  Therefore, 
as  part  of  the  nitrile  class  study, 
acrylonitrile  will  be  studied  in  mice  bv 
the  standard  NTP  protocol. 
Toxicokinetic  estimates  will  be  derived 
by  analysis  of  an  acrjlonitrile- 
glutathione  conjugation  product  in  the 
urine. 

Chemical  11.  m-Nitrotoluene  (CAS 
No.  99-08-1)— 2-year  studies  via  do.sed- 
feed  in  B6C3F1  mice  and  F344  rats. 

The  nitrotoluenes  are  high  production 
volume  chemicals  used  in  the  synthesis 
of  agricultural  and  rubber  chemicals  and 
in  various  dyes.  There  are  known 
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differences  in  the  patterns  of 
metabolism  of  the  chemicals  with  the 
ortho-isomer  undergoing  a  unique  series 
of  host  and  gut  microflora-mediated 
reactions  leading  to  an  intermediate 
with  high  capacity  to  bind  to  hepatic 
DNA  and  induce  unscheduled  DNA 
synthesis.  In  extensive  NTP  prechronic 
studies,  the  comparative  toxicity  of  the 
nitrotoluene  isomers  was  determined. 
An  unexpected  finding  was  the 
presence  of  chemically  induced 
mesothelioma  in  male  rats  receiving  o- 
nitrotoluene.  Studies  to  elucidate  the 
possible  role  of  gut  microflora  in  the 
mesothelioma  response  demonstrated 
that  microflora  metabolism  was  not 
necessary  for  the  mesothelioma 
response.  To  further  understand  the 
carcinogenic  potential  of  these 
chemicals  and  to  relate  this  information 
to  the  extensive  existing  knowledge  of 
their  metabolism,  chronic  toxicity  and 
carcinogenicity  studies  are  planned 
with  all  three  isomers. 

Chemical  12.  o-Nitrotoluene  (CAS  No. 
88-72-2) — 2-year  studies  via  dosed-feed 
in  B6C3F1  mice  and  F344  rats. 

The  studies  planned  for  o- 
nitrotoluene  are  outlined  in  the  plans 
for  m-nitrotoluene  described  above. 

Chemical  13.  p-Nitrotoluene  (CAS  No. 
99-99-0) — 2-year  studies  via  dosed-feed 
in  B6C3F1  mice  and  F344  rats. 

The  studies  planned  for  p- 
nitrotoluene  are  outlined  in  the  plans 
for  m-nitrotoluene  described  above. 

Chemical  14.  m-Cresol  (CAS  No.  108- 
39—4) — 2-year  studies  via  dosed-feed  in 
B6C3F1  mice  and  F344  rats. 

The  cresols  are  monomelhyl 
derivatives  of  phenol,  and  are  found  as 
constituents  of  coal  tar,  in  various 
industrial  solvents  and  resins,  and  in 
some  essential  oils.  Cresols  are  on  the 
list  of  Hazardous  Air  Pollutants  in  the 
Clean  .Mr  Act  Amendments  of  1990  and 
on  the  Superfund  Priority  List  of 
Hazardous  Substances.  There  are  no 
adequate  published  chronic  toxicity  and 
rarchiogenicity  studies  of  the  cresols 
and  this  was  identified  as  a  research 
need  by  an  International  Programme  for 
Chemical  Safety  working  group  in  mid- 
1994.  The  NTP  has  performed 
comparative  13-week  toxicity  studies  in 
rats  and  mice  by  the  dosed  feed  route. 
The  isomers  were  foimd  to  exhibit 
generally  similar  patterns  of  toxicities, 
with  the  o-isomer  being  somewhat  less 
toxic  than  m-  or  p-cresol.  Comparative 
chronic  toxicity  and  carcinogenicity 
studies  in  rats  and  mice  are  planned  for 
the  cresols.  The  studies  will  follow 
standard  designs. 

Chemical  15.  o-Cresol  (CAS  No.  95- 
48-7) — 2-year  studies  via  dosed-feed  in 
B6C3F1  mice  and  F344  rats. 


The  studies  planned  for  o-cresol  are 
outlined  in  the  plans  for  m-cresol 
described  above. 

Chemical  16.  p-Cresol  (CAS  No.  106- 
44-5) — 2-year  studies  via  dosed-feed  in 
B6C3F1  mice  and  F344  rats. 

The  studies  planned  for  p-cresol  are 
outlined  in  the  plans  for  m-cresol 
described  above. 

Chemical  17.  2.4-Decadienal  (CAS  No. 
25152-84-5) — 13-week  and  2-year 
studies  via  oral  gavage  in  B6C3F1  mice 
and  F344  rats. 

2,4-Decadienal  is  one  of  the  class  of 
dienaldehydes  that  occur  naturally  in  a 
variety  of  foods.  They  occur  as 
byproducts  of  the  pero-xidation  of 
polyunsaturated  lipids.  Ingested  lipid 
oxidation  products  and  oxidized  fats 
have  been  reported  to  cause  damage  to 
the  liver  and  kidneys.  increa.sed  cellular 
proliferation  in  the  gastrointestinal  tract, 
and  other  non-specific  tissue  injury. 
Certain  alpha,  beta  unsaturated  lipids, 
including  2,4-decadienal  and  2.4- 
hexadienal  are  known  to  react  with 
DNA,  and  several  researchers  have 
suggested  a  possible  link  between  lipid 
peroxidation  products  in  the  diet  and 
human  cancer.  2,4-Decadienal  will  be 
studied  in  prechronic  and  chronic 
toxicity  and  carcinogenicity  studies  in 
rats  and  mice. 

Chemical  18.  2,4-He.xadienal  (CAS 
No.  142-83-6)  13-week  and  2-year 
studies  via  oral  gavage  in  B6C3F1  mice 
and  F344  rats. 

The  studies  planned  for  2,4- 
hexadienal  are  similar  to  those  outlined 
above  for  2.4-Deradienal. 

Chemical  19.  Di propylene  glycol 
(CAS  No.  25265-71-8)  2-year  studies 
via  dosed-water  in  B6C3F1  mice  and 
F344  rats. 

Dipropylene  glycol  is  a  component  of 
antifreeze,  air  fresheners/sanilizers  and 
is  used  as  a  stabilizer  in  cosmetics,  as 
a  component  in  polyester,  aikyd  resins, 
plastics,  as  a  plasticizer  and  as  a 
solvent.  It  is  a  relatively  high 
production  volume  chemical  with 
nearly  100  million  pounds  used  in  the 
United  States  annually.  It  was  found  to 
be  of  low  to  moderate  toxicity  in  NTP 
13-week  studies.  Mortality, 
hepatocellular  lesions  including 
atypical  foci  and  an  adenoma  were  seen 
in  rats  at  the  top  dose.  Findings  in  mice 
were  limited  to  increased  liver  weights. 
Carcinogenicity  studies  of  a  standard 
design  are  proposed  for  dipropylene 
glycol. 

Chemical  20.  Arsenic  trioxide  (CAS 
No.  1327-53-3)  study  plans  are  being 
formulated. 

Arsenic  trioxide  is  a  byproduct  of 
copper  or  lead  smelting  operations  and 
is  used  in  pesticides,  in  the  manufacture 
of  glass,  pharmaceuticals  and  other 


industrial  chemicals.  Arsenic  and 
arsenic  compounds  have  been  classified 
as  human  carcinogens  by  the 
International  Agency  for  Research  on 
Cancer,  but  the  demonstration  of  the 
carcinogenicity  of  arsenic  trioxide  and 
other  arsenical  compounds  in  rodents 
has  been  difficult.  Arsenic  is  a  common 
water  contaminant  and  there  is  need  for 
information  on  biomarkers  of  exposure 
for  low  dose  risk  estimations.  For  these 
reasons  the  program  has  selected  arsenic 
trioxide  for  study  as  part  of  an  initiative 
to  examine  human  carcinogens  which 
have  not  adequately  been  evaluated  in 
rodent  studies.  Specific  study  designs 
are  under  development. 

Chemical  21.  Tamoxifen  (CAS  No. 
1 0540-29-1  )/conjugated  estrogens  study 
plans  are  being  formulated. 

Studies  on  tamoxifen  and  conjugated 
estrogens  will  be  designed  to  address 
several  issues.  Conjugated  estrogens  are 
listed  by  the  International  Agency  for 
Research  on  Cancer  as  human 
carcinogens  causing  endometrial  cancer, 
however  these  chemicals  have  never 
been  adequately  studied  in  animals. 
These  chemicals  find  wide  use  in 
human  medicine  and  in  skin  care 
preparations.  Estrogens  are  prescribed 
for  prevention  of  osteoporosis  in  post- 
menopausal women  and  are  used  as  oral 
contraceptives.  Tamoxifen  is  a  mixed 
estrogen  agonist/antagonist  known  to  be 
effective  in  the  treatment  and 
prevention  of  estrogen  sensitive  breast 
cancer.  Tamoxifen  also  causes 
endometrial  cancer  in  humans.  Studies 
are  being  designed  to  help  characterize 
dose-response  relationships  and  cancer 
risks  for  estrogen  agonist  and 
antagonists. 

Chemical  22.  MX  |3-Chloro-4- 
(dichloromethvl)-5-hydroxv-2-furanonei 
(CAS  No.  7743'9-76-0)  Study  plans  are 
being  fcrmulated. 

MX  is  a  mutagenic  byproduct  of  water 
and  wood  pulp  chlorination  and  has 
beendetermined  to  account  for  about 
half  of  the  mutagenic  potency  of 
finished  drinking  water.  The  EPA  has 
Nominated  MX  for  carcinogenicity 
studies  with  the  exjjectation  that  the 
outcome  could  influence  United  States 
drinking  water  contaminant  standards. 
Study  designs  are  incomplete. 

Anyone  have  relevant  information 
(including  ongoing  toxicologicai 
studies,  current  or  future  trends  in 
production  and  import,  use  pattern, 
human  exposure  levels,  environmental 
occurrence  and  toxicologicai  data)  to 
share  with  the  NTP  on  any  of  these 
chemicals,  should  contact  Dr.  William 
Eastin  within  60  days  of  the  appearance 
of  this  announcement.  The  information 
provided  will  be  considered  by  the  NTP 
in  designing  these  studies. 


Contact  may  be  made  by  mail  to:  Dr. 
William  Eastin.  NIEHS/NTP.  P.O.  Box 
12233.  Research  Triangle  Park,  North 
Carolina  27709,  by  telephone  at  919- 
541-7941,  fax  919-541-4714.  or  email 
at  Eastin@NIEHS.NIH.  GOV. 

Dated:  September  7. 1«94. 
Kenneth  Olden. 

Director.National  Toxicology  Prograjn. 
IFK  Doc.  94-22464  Filed  9-9^-94:  8:45  are) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-01 7-4331 -08] 

Availability  of  the  Brown/Howe 
Dinosaur  Area  Environmental 
Assessment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  the 
Brown/Howe  Dinosaur  Area 
Environmental  Assessment  (EL'^)  for 
public  review  and  comment. 

SUMMARY:  The  Environmental 
Assessment  for  the  plaiming  review  of 
the  Brown/Howe  Dinosaur  Area 
documents  the  analysis  of  four 
alternatives  for  managing  the  area, 
including  the  Bureau  of  Lajid 
Management's  preferred  alternative.  The 
planning  review  area  encompasses 
5,457  acres  of  BLM-administered  public 
land  in  the  Cody  Resource  Area  of  thn 
BLM's  Worland  District  in  Big  Horn 
Cnunty,  Wyoming. 

The  planning  review  is  being 
conducted  to  evaluate  the  management 
needs  and  issues  associated  with-the 
discovery  of  an  AWo.saurus  skeleton  in 
the  review  area.  The  discoverv'  was 
made  approximately  1  year  after  the 
approval  of  the  Cody  Resource 
Management  Plan  (RMP)  and  a  review 
of  the  RMP  is  needed  to  evaluate  the 
adequacy  of  existing  management 
decisions  for  the  management  and 
protection  of  paleontological  resources 
in  the  review  area.  Management  adions 
being  considered  include  designation  of 
the  review  area  as  an  Area  of  Critical 
Environmental  Concern  (ACEC)  and 
closure  of  the  area  to  the  staking  and 
development  of  mining  claims  and 
closure  to  entry  under  the  land  laws. 

Based  on  preliminary  analysis.  BLM 
has  established  a  temporary  closure  to 
the  staking  of  mining  claims  in  the 
planning  review  area.  As  part  of  the 
planning  review.  BLM  has  collected 
information  and  conducted  analyses 
described  in  this  Environmental 
Assessment  to  determine  whether  a  ' 


long-term  closure  is  necessary'  for  the 
protection  of  paleontological  resources. 
Based  on  the  results,  the  Cody  RMP  will 
be  amended,  if  necessary. 
DATES:  Comments  must  be  received  by 
November  14,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Hare,  Team  Leader.  Cody  Resource 
Area.  P.O.  Box  518.  Cody!  Wyoming 
82414-0518.  307-587-2216;  or  Bob 
Ross.  Worland  District  Planner.  P.O. 
Box  119,  Worland,  Wyoming  82401- 
0119.307-347-9871. 

.  SUPPl^MENTARY  INFORMATION:  Following 
the  discovery  of  the  Allosaurus 

_  skeleton,  the  BLM  completed  a 
temporary  management  plan  for  the 
lands  in  and  around  the  fossil  discover)' 
area.  Protective  measures  have  been 
initiated  and  have  been  in  effect 
pending  completion  of  this  planning 
review.  This  planning  review  includes 
opportunities  for  public  participation. 
The  steps  followed  for  this  planning 
review  are: 

1.  An  interdisciplinary  planning  team 
described  and  analyzed  the  existing 
management  in  the  planning  review 
area  and  described  the  affected 
environment. 

2.  A  notice  was  published  in  the 
Federal  Register  informing  the  public  of 
known  and  anticipated  issues  and  of 
opportunities  for  public  panicipation 
and  comment. 

3.  Public  contracts  and  meetings  were 
held  for  scoping  and  development  of  the 
preliminary  issues  and  alternatives. 

4.  With  the  help  of  the  public 
management  alternatives  for  the  area 
were  formulated  and  analyzed  and  the 
BLM's  preferred  alternative  was 

■identified. 

5.  The'alterhatives.  including  the 
BLM's  prefeired  alternative,  and  their 
environmtiitaf  consequences  are 
described  in  the  EA  and  the  EA  is  now 
being  issued  for  public  re\iew  and 
comment. 

6.  A  60-day  period  will  be  provided 
for  reviewing  and  commenting  on  the 
E.-V  and  for  submitting  protests  on  any 
proposed  decisions  to  be  added  to  or 
changed  in  the  Cody  RMP. 

7.  The  EA  will  then  be  revised,  as 
necessary,  arid  a  det;ision  record  will  be 
is.sued.  If  necessary,  this  decision  record 
will  identify  and  include  any  needed 
amendment  to  the  Cody  RMP. 

Based  on  the  public's  input  and 
analysis  by  the  BLM  interdisciplinary 
team,  the  following  issues  were 
identified: 

1.  WhetlHjr  or  not  there  is  a  need  to 
protefrt  important  paleontological 
resourc"es  from  being  damaged  by 
potential  surface-disturbing  activities  in 
the  planning  review  area,  including 


closure  to  and  withdrawal  from  possible 
mining  claim  and  mining-related 
activities  and  from  possible  entry  ujider 
the  land  laws  (for  example.  Desert  Land 
Entr>). 

2.  Whether  or  not  the  area  should  be 
designated  an  ACEC  with  management 
emphasis  primarily  for  research,  public 
education,  and  recreation,  associated 
with  the  significant  paleontological 
resources  in  the  area. 

The  four  alternatives  analyzed  in  the 
E\  are: 

1.  No  Action  (continuation  of  existing 
management). 

2.  Designating  an  Area  of  Critical 
En\nronmental  Concern  (ACEC)  of  about 
5,457  acres  with  management  emphasis 
on  protection  of  fossils  for  scientific 
research  and  public  education. 

3.  Designating  an  ACEC  of  about  5,457 
acres  with  management  emphasis  on 
protection  of  fossils  for  scientific 
research  and  public  education,  and  with 
mineral  location  and  land  law 
withdrawals  of  the  known  fossil 
concentration  area  (120.9  acres). 

4.  Designating  an  ACEC  of  about  5.457 
acres  with  management  emphasis  on 
protection  of  fossils  for  scientific 
research  and  public  education,  and  with 
mineral  location  and  land  law 
withdrawals  of  the  fossil  concentration 
areas  and  adjacent  lands  (approximately 
4.182  arses).  The  BLM's  preferred 
alternative  is  Alternative  3. 

Designating  the  planning  review  area 
an  ACEC  with  a  120.9-acre  mineral 
withdrawal  under  the  1872  Mining  Law 
and  withdrawal  from  operation  of  land 
laws  represents  what  the  BLM  believes 
is  the  best  balance  between  the  public 
land  and  resource  uses  and 
environmental  protection  in  the 
planning  review  area.  Tht  various 
impacts  that  would  be  expected  from 
implementing  each  of  the  Alternatives  is 
also  presented  in  the  EA. 

At  the  end  of  the  comment/prote.st 
period,  any  of  the  decisions  menliuned 
above  or  similar  decisions  based  on 
public  comment  would  amend  the  Cody 
RMP  at  the  time  a  Decision  Record  is 
issued. 

Based  on  the  analysis  of  potential 
environmental  impacts  contained  in  the 
EA.  it  has  been  determined  that  impacts 
are  not  expected  to  be  significant  and  an 
Environmental  Impact  Statement  is  not 
needed. 

Dated:  September  1.  1994. 
Robert  A.  Bennett. 
Acting  State  Director. 
IFK  Doc.  94-22388  Filed  9-9-94:  8:45  ami 
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IUT-060-41 1 0-03;  4-001 52] 

Intent  To  Prepare  a  Plan  Amendment 
To  Price  Resource  Area  Management 
Framework  Plan 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Intent  (NOI),  Proposal 

to  Amend  the  Price  River  Resource  Area 

Management  Framework  Plan,  Moab 

District. 

SUMMARY:  The  Bureau  of  Land 
Management  has  received  a  proposal 
from  River  Gas  of  Utah,  Inc.,  to  develop 
a  coalbed  methane  tract  encompassing 
approximately  290  square  miles  within 
Carbon  County.  Utah.  Up  to  1,000  wells 
could  be  developed  during  the  life  of 
the  proposed  project.  As  is  required,  an 
internal  consistency  review  was 
performed;  and  it  was  determined  that 
this  project,  as  proposed,  is  not  in 
conformance  with  existing  planning 
documents.  However,  since  it  may  have 
merit,  a  proposed  amendment  will  be 
considered. 

SUPPLEMENTARY  INFORMATION:  In  order  to 
address  this  proposed  amendment,  the 
Bureau  of  Land  Management  will  be 
directing  a  third-party  contractor  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  proposed 
amendment.  Refer  to  "NOI  to  Prepare 
EIS,"  published  in  Federal  Register. 
Volume  59,  No.  156,  August  15, 1994, 
for  additional  information  regarding  the 
EIS. 

DATES:  The  30-day  comment  period  on 
this  proposed  plan  amendment  will 
commence  on  or  before  September  12. 
1994. 

Comments  must  be  submitted  on  or 
before  October  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daryl  Trotter,  Planning  and 
Environmental  Coordinator,  Moab 
District  Office,  82  East  Dogwood,  P.O. 
Box  970,  Moab,  Utah  84532  (801)  259- 
6111.  Comments  on  this  proposed  plan 
amendment  should  be  sent  to  the  above 
address. 
G.  William  Lamb, 
Acting  State  Director. 
|FR  Doc.  94-22386  Filed  9-9-94;  8:4.=j  ami 
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[UT-«20-04-435(M)21 

Availability  of  Environmental 
Assessment  for  Animal  Damage 
Control  Activities 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  of 

Environmental  Assessment. 


JMI 


SUMMARY:  Notice  is  hereby  given  that 
the  Salt  Lake  District,  Bureau  of  Land 
Management  has  prepared  an 
environmental  assessment  and  decision 
for  authorization  of  animal  damage 
control  activities  by  the  Animal  and 
Plant  Health  Inspection  Service  in  the 
Salt  Lake  District.  Within  30  days  of  the 
printing  of  this  notice,  the  public  has 
the  right  of  appeal  to  the  Interior  Board 
of  Appeals,  Office  of  the  Secretary,  in 
accordance  with  the  regulations  at  43 
CFR  4.4. 

FOR  FURTHER  INFORMATION  CONTACT: 
District  Manager,  Deane  Zeller,  Salt 
Lake  District,  2370  South  2300  West, 
Sah  Lake  City,  UT  84119.  Telephone 
801-977-4300. 

Dated:  Augu.st  30, 1994. 
Deane  H.  Zeller, 
District  Manager. 

|FR  Doc.  94-22382  Filed  9-9-94;  8:45  ami 
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[AZ-020-00-4333-04;  AZA-25477,  25478, 
25481 ,  25488,  25491 ,  25496] 

Preparation  of  Several  Wilderness 
Management  Plans  and  Associated . 
Environmental  Documents  and 
Invitation  To  Participate  in  ttie 
Identification  of  Issues 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  prepare 

wilderness  management  plans  and 

environmental  documents  and  host 

public  scoping  meetings. 

SUMMARY:  Notice  is  hereby  given  of 
intent  to  prepare  several  wilderness 
management  plans.  This  notice  also 
constitutes  the  scoping  notice  required 
by  the  National  Environmental  Policy 
Act  (40  CFR  1501.7). 

(1)  Description  of  proposed  planning 
action:  In  accordance  with  Bureau  of 
Land  Management  wilderness 
management  policy  guidance. 
Wilderness  Management  Plans  will  be 
developed  for  six  wilderness  areas. 
Because  several  of  the  areas  share 
similar  issues  or  are  in  close  proximity 
with  each  other,  the  six  areas  will  be 
covered  by  three  wilderness 
management  plans:  one  for  the  Tres 
Alamos  Wilderness,  one  for  the  Signal 
Mountain  and  WooLsey  Peak 
Wildernesses,  and  one  for  the 
Harquahala  Mountains,  Hummingbird 
Springs  and  Bighorn  Mountains 
VVildernesses.  An  Environmental 
Assessment  of  the  impacts  of  the 
proposed  actions  and  alternatives  will 
be  prepared  prior  to  approval  of  each 
plan.  The  plans  will  state  policies, 
actions  and  monitoring  standards  to  be 


used  to  maintain  each  area's  wilderness 
resources  and  will  consider  issues  and 
alternatives  identified  through  a  number 
of  public  forums  including  scoping 
meetings.  The  public  is  invited  to 
participate  in  scoping  meetings 
beginning  in  October  1994. 

(2)  Geographic  areas  involved:  The  six 
wilderness  areas  are  in  the  Sorwran 
Desert  of  southwestern  and  south 
central  Arizona,  located  in  Maricopa, 
eastern  La  Paz,  and  southwestern 
Yavapai  Counties.  Towns  in  the  vicinity 
are  Bagdad,  Wickenburg,  Aquila,  and 
Gila  Bend.  Distances  from  Phoenix 
range  from  35  miles  to  the  southwest,  55 
miles  to  the  west,  and  80  miles  to  the 
northwest. 

(3)  Types  of  is.sues  anticipated: 
Wilderness  values  such  as  naturalness, 
solitude  and  primitive  recreational 
opportunities  must  be  preserved.  Use  of 
these  areas  for  developed, public  and 
commercial  recreation,  education, 
research,  wildlife  and  wild  burro 
management,  livestock  grazing,  mining 
and  existing  private  rights  will  be 
assessed.  Acceptable  levels  of  these  u.ses 
as  well  as  for  primitive  recreation  will 
be  identified.  Appropriate  levels  of 
activity  to  administer  the  areas,  e.g.. 
assuring  public  access,  providing 
recreational  facilities,  signing,  law 
enforcement,  search  and  rescue,  wild 
burro  removal,  and  fire  suppression  will 
be  determined. 

(4)  Disciplines  to  be  represented  in 
the  preparation  of  the  management 
plans  will  include:  Wilderness, 
Recreation,  Cultural,  Wildlife,  Range, 
Livestock,  Wild  Burro  and  Fire 
Management. 

(5)  The  kind  and  extent  of  public 
involvement  to  be  provided: 

Three  public  scoping  meetings  will  be 
held  to  identify  issues  and  opportunities 
for  management  of  the  six  areas.  These 
will  be  held  in  Gila  Bend,  Wickenburg 
and  Phoenix,  Arizona  at  the  following 
times  and  locations: 
Tuesday,  October  4,  1994, 6  p.m.-9 

pjn.,  Gila  Bend  Community  Center, 

202  Euclid  Ave.,  Gila  Bend,  Arizona. 
Wednesday,  October  5,  1994,  6  p.m.-9 

p.m.,  Wickenburg  Community  Center. 

160  North  Valentine  Street, 

Wickenburg,  Arizona. 
Thursday,  October  6, 1994,  6  p.m.-9 

p.m..  Phoenix  District  Office 

Conference  Room,  Bureau  of  Land 

Management,  2015  West  Deer  Valley 

Road,  Phoenix,  Arizona. 

Written  comments  regarding  issues' 
and  opportunities  for  management  will 
also  be  accepted  until  October  15,1994. 
Comments  should  be  sent  to:  Bureau  of 
Land  Management,  Phoenix  District 
Office,  Attn:  John  R.  Christensen,  201.") 


Vy.  Deer  Valley  Road,  Phoenix.  Arizona 
85027. 

Interested  publics  will  be  sent  copies 
of  the  completed  draft  Wilderness 
Management  Plans  and  associated 
Environmental  Assessments  and  will     ' 
have  45  days  in  which  to  comment. 
Interest  in  this  mailing  will  be  solicited  ' 
and  a  mailing  li.st  maintained  at  the 
Phoenix  E>istrict  Office. 
ADDRESSES:  Relevant  documents  will  he 
available  for  public  review  at  the 
Phoenix  District  Office.  2015  W.  Deer 
Valley  P^-H.  Phoenix,  Arizona.  85027. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Jamrog,  Bureau  of  Land 
Management.  Lower  Gila  Re.source  Area. 
Telephone  602-780-8090. 
SUPPLEMENTARY  INFORMATION:  The.se 
.areas  were  added  to  the  Wilderness 
Preservation  System  by  Public  Law  101- 
628.  of  November  28, 1990.  known  as 
the  Arizona  Desert  Wilderness- Act  of 
1990.  Management  and  use  of  these 
areas  is  directed  by  this  law  as  well  as 
the  Federal  Land  Polic>'  and  " 
Management  Act  of  1976  and  tlie 
Wilderness  Act  of  1964.  The  area 
involved  in  this  plamiing  effort  include 
8.300  acriBS  in  the  Tres  Alamcs 
Wilderness,  22,880  acres  in  the 
Harquahala  Mountains  Wilderness. 
31.200  acres  in  the  Hummingbird 
Springs  Wilderness,  21.000  acres  in  tin.' 
Bighorn  Mountains  Wilderness,  15.250 
acres  in  the  Signal  Mountain 
Wilderness,  and  64.000  acres  in  the 
Woolsey  Peak  Wilderness.  Areas  and       - 
activities  on  non-wilderness  land 
adjacent  to  the  wilderness  boundaries- 
may  also  be  addres.sed  in  these  plans. 

These  areas  are  also  described  in  the 
Lower  Gila  South  and  Upper  Sonoran 
Final  Wilderness  Environmental  Impact 
Statements  of  1987  available  at  the 
above  address. 

Dated:  September  2, 1994, 
Gordon  L.  Cheniae. 

District  Managetr. 

jFR  Doc.  94-22392  Filwl  iM>-94;  8:45  ami 
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IW  Y-92a-41 -6700;  WYW1 13634] 

Notice  of  Proposed  Reinstatement  of 
Terminated  OH  and  Gas  Lease 

August  29. 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 
3108.2-3  (a)  artd  (bj(l).  a  petition  for 
reinstatement  of  oil  and  gas  lea.se 
WYWl  13634  for  lands  in  Sweetwater 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  tlie  required 
n-'ntals  accruing  from  the  date  of 
titrmination. 


The  lessee  has  agreed  to  the  amended 
Usa.se  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraciion 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  S500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
sections  31  (d)and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  rein.state 
lease  WYW113634  effective  March  1. 
1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Doris  M.  Miller. 
Lund  Lurr  Exnrniner 
|FK  Doc.  94-22387  Filed  9-9-94;  8:45  Hmj 

BILLING  CODE  4310-22-M 


Bureau  of  Recfamation 

Navajo  Unit,  Colorado  River  Storage 
Project,  Colorado-New  Me;(ico 

AGENCYJ  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  environmental  stx^ing 
meetings. 

■SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  and  agency 
policy,  the  Bureau  of  Reclamation,  in 
cooperation  with  the  Public  Ser\'ice 
Company  of  New  Mexico,  will  conduct 
three  environmental  scoping  meetings 
on  the  proposal  to  renew/extend  Public 
Service  Company  of  New  Mexicos 
water  service  contract.  The  three 
meetings  will  be  held  to  obtain 
information  for  use  in  determining  tlie 
scope  of  environmental  issues  and 
impacts  related  to  the  proposed  action. 
The  meetings  will  also  be  held  to 
receive  information  concerning 
potential  effectsof  the  contract  renewal/ 
extension  on  assets  held  in  tnLst  by  the 
Federal  government  for  Federally 
recognized  Indian  tribes  or  individual 
members  of  Federally  recognized  Indian 
tribes. 

DATES:  The  scoping  meetings  will  be 
held  on: 

•  October  4,  1994.  from  6:00  to  8:30 
p.m..  in  Farmington.  New  Mexico. 

•  October  5,  1994.  from  6:00  to  8:30 
p.m..  in  Shiprock,  New  Mexico. 

•  October  6,  1994,  from  6:00  to  8:30 
p.m..  in  Ignacio.  Colorado. 

At  each  location,  an  infoniMtional 
open  house  will  be  held  from  6:00  p.m. 
to  7:00  p.m.,  {dllowed  by  a  presentation 
on  the  proposed  action  and 


opportunities  for  public  comments  and 
questions.  The  public  is  invjted. 

ADDRESSES:"The  meetings  will  be  held  at 
,  the  following  locations: 

•  City  Council  Cbaml>ers.  800 
Municipal  Drive.  Farmington.  Nev\ 
Mexico. 

•  Central  Consolidated  Sdiool 
Administration  Office  Boardroom. 
Shiprock.  New  Mexico. 

•  City  Hall  Community  Room. 
Ignacio.  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  contact  person  for  the 
environmental  scoping  effort  is  Errol 
Jen.sen.  Bureau  of  Reclamation.  Durango 
Projects  Office,  P.O.  Box  640.  Durango. 
Colorado  81302.  telephone  (303)  385-. 
6570.  Written  comments  regarding  the 
proposed  action,  and  requests  to  he 
included  on  a  maiUng  list  should  be 
mailed  to  Resource  Sciences  Group. 
2737  Rio  Grande  Boulevard  NW. 
Albuquerque,  New  Mexico  87014. 

SUPPLEMENTARY  INFORMATION:  The 
Public  Service  Company  of  New  Mexico 
currently  has  a  water  service  contract 
(USER  Contract  No.  14-06-400-^831) 
with  the  Bureau  of  Reclamation  for  an 
annual  use  of  16,200  acre-feet  of  water 
from  Navajo  Re.servoir,  in  San  Juan 
County.  New  Mexico.  The  contract 
water  is  diverted  from  the  San  Juan 
River  near  Waterflow.  New  Mexico,  via 
a  weir  and  backwater  pumping  system. 
Water  is  stored  in  a  small  reservoir  at 
the  San  Juan  Generating  Station.  The 
existing  water  service  contract  was 
executed  in  1968,  amended  in  1977.  and 
expires  in  2005. 

The  Bureau  of  Reclamation  is  the  lead 
Federal  agency  to  ensure  compliance 
with  the  National  Environmental  Policy 
Act  for  the  proposed  action.  The  Public 
Ser\ice  Company  of  New  Mexico  has 
requested  the  Bureau  of  Reclamation  to 
initiate  the  environmental  scoping 
process  and  prepare  the  environmental 
document.  The  Bureau  of  Reclamation 
is  initiating  the  scoping  process  now  to 
allow  sufficient  time  to  identify  and 
resolve  (1)  environmental  concerns,  and 
(2)  any  issues  affecting  any  assets  held 
in  trust  by  the  Federal  government  for 
Federally  recognized  Indian  tribes  or 
individual  members  of  Federally 
recognized  Indian  tribes  insofar  as  those 
concerns  or  issues  are  relevant  to  the 
proposed  water  service  contract  renewal 
and  extensipn. 

Datnd:  September  2. 1994. 
Rick  L.  Gold. 
negional  Director. 

jFR  Doc.  94-22423  Filed  »-*M*4;  a45  ami 
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National  Park  Service 

Environmental  Statements; 
Availability,  etc.:  Creve  Coeur  Lake 
Memorial  Park,  MO 

ACTION:  Extension  of  Public  Review 
Period,  Creve  Coeur  Lake  Memorial  Park 
Draft  Supplemental  Environmental 
Impact  Statement. 

SUMMARY:  On  July  5, 1994,  the  National 
Park  Service  armounced  a  public  review 
period  for  the  draft  supplemental 
Environmental  Impact  Statement  for 
Creve  Coeur  Lake  Memorial  Park  section 
6(f)  replacement.  This  notice  'extends 
the  public  review  period  by  15  days  to 
September  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clay  McDermeit,  Chief,  Western 
Heartland  Division,  Recreation 
Assistance  Programs,  National  Park 
Service,  Midwest  Region,  1709  Jackson 
Street,  Omaha,  Nebraska  68102  (402) 
221-3203. 

Dated:  August  31. 1994. 
James  Stewart, 

Acting  Associate  Director.  Planning  and 

Development. 

IFR  Doc.  94-22374  Filed  9-9-94;  8:45  ami 
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Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  will  be  held  at  7:30  p.m. 
(PDT)  on  Thursday,  September  22,  1994 
at  GGNRA  Park  Headquarters,  Building 
201,  Fort  Mason,  Bay  and  Franklin 
Streets,  San  Francisco,  California,  to 
hear  presentations  on  issues  related  to 
management  of  the  Golden  Gate 
National  Recreation  Area  and  Poiiit 
Reyes  National  Seashore. 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Ser\  ice  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  Marin,  San  Francisco 
and  San  Mateo  Counties. 

Members  of  the  Commission  are  as 
follows: 

Mr.  Richard  Bartke,  Chairman 

Ms.  Amy  Meyer,  Vice  Chair 

Mr.  Ernest  Ayala 

Dr.  Howard  Cogswell 

Brig  Gen.  John  Crowley,  I'SA  (ret) 


Mr.  Margot  Patterson  Doss 
Mr.  Neil  D.  Eisent)erg 
Mr.  Jerry  Friedman 
Mr.  Steve  Jeong 
Ms.  Daphne  Greene 
Ms.  Gimmy  Park  Li 
Mr.  Gary  Pinkston 
Mr.  Merritt  Robinson 
Mr.  R.H.  Sciaroni 
Mr.  John  J.  Spring 
Dr.  Edgar  Wayburn 
Mr.  Joseph  Williams 
Mr.  Mel  l-ane 


The  main  agenda  item  at  this  meeting 
will  be  an  update  report  on  the  Presidio 
planning  process  and  transfer  activities 
to  the  National  Park  Service,  including 
a  report  on  the  Presidio  General 
Management  Plan  Amendment  (GMPA) 
and  Environmental  Impact  Statement 
(EIS)  released  August  1994.  The 
Presidio  of  San  Francisco  will  transfer 
from  the  Department  of  Defense  to 
Department  of  the  Interior  on  October  1, 
1994. 

Also  on  the  agenda  will  be  a  report  on 
work  of  the  Golden  Gate  National  Park 
Association,  a  Marin  Committee  report 
and  possible  Commission  action  on 
plans  for  the  Bay  Area  Discovery 
Museum,  a  Point  Reyes  Committee 
report  and  possible  Commission  action 
on  the  Tomales  Bay  Protection  Bill,  and 
a  report  on  GGNRA  education  programs. 

Tlie  meeting  will  also  contain  a 
Supeiintendent's  Report  on  GGNRA 
housing  issues. 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public-after  approval  of  the  full 
Advisory  Commission.  A  transcript  will 
be  available  after  October  14,  1994.  For 
copies  of  the  minutes  contact  the  Office 
of  the  Staff  Assistant,  Golden  Gate 
National  Recreation  Area,  Building  201, 
Fort  Mason,  San  Francisco,  California 
94123. 

Dated:  Aiigusft  25.  1994. 
Patricia  L.  Neubacher, 

Acting  Regional  Director,  Western  Region. 
IFR  Doc.  94-22375  Filed  9-9-94;  8:45  ami 
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Strategic  Plan;  Availability 

ACTION:  Notice  of  availability. 

SUMMARV:  This  notice  announces  the 
availability  of  the  strategic  plan  for  the 
National  Park  Service.  Th  j  plan 
specifies  goals  and  objectives  for  the 
National  Park  Service  to  be  used  over 
the  next  several  years.  Key  elements  of 
the  plan  include:  establishing  a 
scientific  and  scholarly  basis  for 
resource  management  decisions; 
strengthening  protection  of  park 


resources;  achieving  sustainability  in  all 
park  operations  and  development; 
helping  people  forge  emotional, 
intellectual  and  recreational  ties  with 
their  natural  and  cultural  heritage: 
leading  a  national  initiative  to 
strengthen  the  recognition  and 
perpetuation  of  heritage  resources  arid 
their  public  benefits;  becoming  a  more 
responsive,  efficient,  and  accountable 
organization;  and  pursuing  maximum 
public  benefit  through  contracts, 
cooperative  agreements,  contributions, 
and  other  alternative  approaches  to 
support  park  operations. 
ADDRESSES:  Copies  of  the  plan  can  b*^. 
obtained  from  the  Technical 
Information  Center,  National  Park 
Service,  P.O.  Box  25287,  Denver, 
Colorado  80225,  (303)  969-2130.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Huyck,  Strategic  Planning 
Division,  National  Park  Service,  P.O. 
Box  25287,  Denver,  Colorado  80225. 
(303) 969-7012. 


Dated:  August  30,  1994. 
James  Stewart, 

Acting  Associate  Director,  Planning  ami 

Development. 

IFR  Doc.  94-22373  Filed  9^9-94:  8:45  .iml 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  A  8-402  (Sub-No.  2X)] 

Fox  Valley  &  Western  Ltd.— 
Abandonment  Exemption— Kewaunee 
County,  Wl 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  Fox  Valley  &  Westoni 
Ltd  (FVW)  of  a  12.35-mile  rail  line 
extending  between  milepost  22.69,  neor 
Casco  Junction,  and  milepost  35.04, 
near  Algoma,  in  Kewaunee  County,  WL 
This  exemption  is  subject  to  standard 
labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
12, 1994.  Formal  expressions  of  intent 
to  file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2) '  must  be 
filed  by  September  22,  1994,  petitions  to 
stay  must  be  filed  by  September  27, 
1994,  requests  for  a  public  use  condition 


'  See  Exempt,  of  Pail  Ahnniloniiienl — OffiT'i  of 
finan.  Assist.,  4  I.C.C.2(i  ll.4  (1987). 


conforming  to  49  CFR  1152.28(a)(2) 
must  be  filed  by  October  3, 1994,  and 
petitions  to  reopen  must  be  filed  by 
October  7,  1994. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-402  (Sub-No.  2X)  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423; 
and  (2)  Janet  H.  Gilbert,  Assistant 
General  Counsel,  Wisconsin  Central 
Ltd.,  P.O.  Box  5062,  Rosemont.  IL 
60017-5062. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  927-5660. 
[TDD  for  hearing  impaired:  (202)  927- 
5721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from;  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-^357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services:  (202)  927-5721.1 

Decided:  August  29, 1994 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan 
Vernon  A.  Williams, 
Acting  Secretary: 
IFR  Doc.  94-22465  Filed  9-9-94;  8:45  am] 

BILLING  CODE  7035-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
.Council  on  the  Arts  will  be  held  on 
September  22,  1994  from  10:30  a.m.  to 
6:00  p.m.  in  Room  527,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  of  discussion  will  be  long-range 
planning  for  the  agency. 

Interested  persons  may  attend  this 
meeting  as  observers.  Seating  space  for 
observers  is  limited.  If  you  plan  to 
attend  this  meeting  or  wish  further 
information  about  it,  please  contact 
Katherine  Christie  of  the  Public  Affairs 
Office  at  292/682-5570. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 


Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations.  National 

Endowment  for  this  Arts. 

[FR  Doc.  94-22396  Filed  9-9-94;  8:45  am]- 

BILUNG  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-387  and  50-388] 

Pennsylvania  Power  &  Light  Company, 
Allegheny  Electric  Cooperative,  Inc.; 
Susquehanna  Steam  Electric  Station, 
Units  1  and  2 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
approval  under  10  CFR  50.80  of  the 
proposed  corporate  restructuring  of 
Pennsylvania  Power  &  Light  Company 
(PP&L),lhe  co-owner  and  licensee  of  the 
Susquehanna  Steam  Electric  Station. 
Units  1  and  2  (Susquehanna).  By  letter 
dated  July  25. 1994,  Robert  G.  Byram, 
Senior  Vice  President-Nuclear  of  PP&L. 
informed  the  Commission  that  the 
Board  of  Directors  has  proposed  a 
corporate  restructuring  plan  to  be 
presented  at  the  annual  meeting  of 
shareholders  scheduled  for  April  26, 
1995.  If  a  majority  of  the  shareholders 
approve  the  plan,  PP&L  will  become  a 
wholly-owned  subsidiary  of  a  new 
holding  company  named  PP&L 
Resources,  Inc.  (Resources).  PP&L 
would  remain  as  holder  of  the  licenses 
for  the  aforementioned  facilities.  If  the 
plan  is  approved,  the  common  stock  of 
PP&L  will  be  converted  on  a  share-for- 
share  basis  into  common  stock  of  the 
holding  company,  and  there  will  be  no 
effect  upon  the  management,  operation, 
and  financing  of  the  PP&L  nuclear 
facilities. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
control  of  a  license,  after  notice  to 
interested  persons.  Such  action  is 
contingent  upon  the  Commission's 
determination  that  the  holder  of  the 
license  and  the  transfer  of  such  control 
is  otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  of  the  Commission. 

Dated  at  Rockville.  Maryland,  this  1st  dav 
of  September  1994 
Mohan  C  Thadani, 
Acting  Director,  Project  Directorate  1-2. 
Division  of  Reactor  Projects— l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  94-22483  Filed  9-9-94;  8:45  am] 

BILLING  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-163),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  beheld  on— - 

Thursday.  September  22. 1994 
Thursday,  October  6. 1994 
Thursday.  October  20.  1994 
Thursday.  November  3. 1994 
Thursday.  November  17. 1994 
Thursday.  December  1. 1994 
Thursday,  December  15, 1994 

The  meetings  will  start  at  10:45  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnel  Management  Building, 
1900  E  Street.  NW..  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory- 
Committee  is  composed  of  a  Chairman, 
five  representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5348. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  Chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advi.se 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  opening  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptablv 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucu.ses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes 
for  the  Office  of  Personnel  Management, 
the  President,  and  Congress  a 
comprehensive  report  to  pay  issues 
discussed,  concluded  recommendations. 
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and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Ways  Systems  pay  matters  felt 
to  be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340, 1990  E  Street, 
NVV.,  Washington.  DC  20415  (202)  606- 
1500, 

Dated:  September  2. 1994. 
Anthony  F.  Ingrassia^ 

Chairman.  Federal  Prevailing  Rate.  Advisory 
Committee. 
|FR  Doc.  94-22351  Filed  9-9-94;  8:45  am| 

BILLING  COOE  632S-01-M 


PANAMA  CANAL  COMMISSION 

Agency  Information  Collection 
Request  submitted  to  ttie  Office  of 
Management  and  Budget  for  clearance. 

agency:  Panama  Canal  Commission. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  of  1980  (Pub.  L.  Qe-.")!!).  as 
amended,  the  Panama  Canal 
Commission  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  for  clearance  a 
SF-83  (Request  for  OMB  Review)  for  a 
currently  approved  collection  of 
information  contained  in  Subchapter  C 
(Shipping  and  Navigation)  of  Chapter  I. 
Title  35,  Code  of  Federal  Regulations 
(CFR). 

ADDRESSES:  Comments  may  be  sent  to 
Edward  H.  Clarke,  Desk  Officer  for 
Panama  Canal  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Room  3228,  New  Executive  Office 
Building.  Office  of  Management  and 
Budget.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  complete  copy  of  the  collection  of 
information  or  related  information, 
contact  Barbara  Fuller,  Office  of  the 
Secretary,  Panama  Canal  Commission, 
telephone  202-634-6441. 

SUPPLEMENTARY  INFORMATION: 

Title:  Subchapter  C  (Shipping  and 
Navigation)  of  Chapter  I.  35  CFR. 

Type  of  Request:  Revision  of  a 
<;urrently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit. 

Estimated  Number  of  Respondents: 
14.700. 


Estimated  Hours  Per  Response:  2 
.  hours. 

Estimated  Total  Burden  Hours: 
29,400. 

Frequency  of  Response:  On  occasion. 

Needs  and  Uses:  On  December  24, 
1981,  OMB  approved  an  information 
collection  propcsal  submitted  by  the 
Panama  Canal  Commission  in 
conjunction  with  a  revision  of  its 
navigation  regulations  (35  CFR  Chapter 
I,  Subchapter  C),  and  assigned  it  the 
control  number  3207-0001.  The  forms 
required  by  those  regulations  (which 
make  up  the  collection  of  information) 
are  u.sed  to  collect,  from  vessels  arriving 
in  the  Panama  Canal  waters, 
information  required  for  assuring  that 
the  vessels  are  in  compliance  with 
Panama  Canal  Commission  shipping 
and  navigation  regulations.  The 
information  collected  will  be  used  for 
economic  analyses,  traffic  forecasting, 
identification,  billing,  safety  and 
sanitation  purposes.  It  is  estimated  that 
the  burden  (which  varies  widely, 
depending  upon  the  nature  of  each 
vessel's  operations)  for  cargo  vessels 
ranges  from  five  minutes  to  four  hours 
per  response.  The  burden  will  be 
lessened  for  those  vessels  having  the 
capability  of  producing  computer- 
generated  cargo  declarations.  For 
passenger  vessels,  the  range  would  be 
from  approximately  two  hours  to 
thirteen  hours.  The  utilization  of 
computer-generated  crew  and  passenger 
lists  should  reduce  by  eight  to  ten  hours 
the  time  required  of  a  vessel  like  the 
QUEEN  ELIZABETH  2,  (the  smallest 
"passenger"  vessels  carry  about  13 
passengers  and  the  largest,  the  QUEEN 
ELIZABETH  2.  is  capable  of 
accommodating  about  1,879).  It  would 
be  very  difficult  to  provide  a  meaningful 
estimate  of  the  total  burden  for  each 
vessel  since  some  transit  frequently, 
while  others  may  transit  only  once  or 
infrequently. 

Dated:  August  30, 1994. 
lames  E.  Ferrara, 

Director,  Office  of  Executive  Administration 
and  Tmnsitinn  Coordination,  Senior  Official 
for  Information  Hesources  Management. 
|FR  Dtjc.  94-;i2406  Filed  9-9-94:  8:45  am) 

BILLING  COOE  3640-04-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34643;  File  No.  SR-CSE- 
94-0] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exchange,  Inc. 
Amending  Its  Fees  for  Designated 
Dealers 

Septeml«;r6,'l994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  11, 1994. 
the  Qncinnati  Stock  Exchange,  Inc. 
("CSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  be«n 
prepared  by  the  self-regulatory 
organization.  On  August  15,  1994,  the 
CSE  submitted  to  the  Commission 
Amendment  No.  1  to  the  propo.sed  rule 
change.i  On  August  18,  1994.  the  CSE 
submitted  to  the  Commission 
Amendment  No.  2  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  is  proposing  to  ammd 
Exchange  fees  for  designated  dealers.  > 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  - 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self- regulatory  organization  has 
prepared  summaries,  set  forth  in 


JMI 


'  Sff  lettnr  from  Kobert  P.  Ackcrmarn,  Vice 
I're.sident,  R(>gulation,  CSE.  to  Louis  A.  Rand;)zzo, 
.Mlomey.  Uivision  of  Market  Regulation,  .SEC  dated 
August  1.5.  1994.  Amendment  No.  1  withdrew  Itte 
section  of  the  proposal  relating  to  CSE  momtxirship 
fees. 

-.Sec  letter  from  Robert  P.  Ar.kermann.  Vice 
President.  Regulation.  CSE.  to  Sharon  Ijwson, 
Assistant  Director.  Division  of  Market  Ke);ulatiori, 
■SEC.  dated  .^ugust  18,  1994.  Amendment  No.  2 
added  certain  cl.irif\ing  language  to  the  Projyosi'd 
fee  amenifment. 

'The  text  of  the  proposed  fee  amendment  w.is 
included  as  Exhibit  1  to  File  No.  SR-CSE-94-9,  aix. 
is  available  at  Ihp  locatiunk  specified  in  .Serlion  IV 
^  this  filing. 


Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  revised  certain  fees 
associated  with  the  activity  of 
Designated  Dealers  *  as  it  relates  to  their 
transactions  on  the  CSE.  The  revisions 
became  effective  on  the  date  the  fee 
change  was  filed  with  the  Commission. 
The  changes  are  as  follows:  (1) 
Designated  Dealer  base  fees  are  reduced 
from  $0.01125  per  share  to  $0.0075  per 
share;  (2)  member  proprietary  trades  are 
increased  from  $0,015  per  share  to  $0.02 
per  share;  (3)  no  fee  will  be  imposed  for 
transactions  in  tape  B  securities',  ^  (4) 
the  minimum  average  per  share  for  a 
Designated  Dealer  is  reduced  from 
SO. 0047  per  share  to  $0.0046  per  share; 
and  (5)  the  second  level  of  fees  for 
Designated  Dealers  that  preference 
transactions  has  been  reduced  from 
S0.0018  per  share  to  $0.0015  per  share. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act  in  particular, 
in  that  it  is  not  designated  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  and  dealers 
and  in  general  is  designed  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  doe's  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants' or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


■•  A  "Designated  Dealer"  is  defined  as  a 
proprietary'  member  who  maintains  a  minimum  net 
capital  of  at  least  the  greater  of  Si  00.000  or  the 
amount  required  under  Rule  15c3-l  of  the  Act.  and 
who  has  been  approved  by  the  Securities 
Committee  to  perform  market  functions  by  entering 
bids  and  offers  for  designated  issues  into  the 
system.  See  CSE  Rule  11.9(a)(3). 

'The  Exchange  stated  that  Tape-B  securities  are 
American  Stock  Exchange.  Inc.  ("Amex")  li.sied 
securities. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  File  No. 
SR-CSE-94-9  and  should  be  submitted 
by  October  3, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  94-22468  Filed  9-9-94;  8:45  ami 
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[Release  No.  34-34639;  File  No.  SR-NASD- 
94-34] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Fees  for  the 
Late  Payment  of  Service  Charges 

Soptombor  2. 1994. 

I.  Introduction 

On  May  27, 1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  Wb-4  thereunder.^  a 
proposed  rule  change  to  adopt  a 
uniform  and  consistent  methodology  for 
assessing  fees  for  late  payment  of 
Nasdaq  Stock  Market  service  charges. 
On  July  29, 1994.  the  NASD  filed  with 
the  Commission  Amendment  No.  1  to 
the  proposed  rule  change.^ 

Tne  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  Securities  Exchange  Act  Release  No. 
34479  (August  2, 1994).  59  FR  40632 
(August  9.  1994).  No  comments  were 
received  on  the  proposal. 

II.  Description  of  the  Proposal 

The  NASD  proposal  amends  Part  IX  of 
Schedule  D  to  the  NASD  By-Laws  to 
establish  a  uniform  and  consistent 
methodology  for  assessing  fees  for  the 
late  payment  of  The  Nasdaq  Stock 
Market,  Inc.  ("NSM")  charges.  The  late 
fee  will  be  applied  to  all  charges 
imposed  by  NSM  that  are  past  due  43 
days  or  more.  The  late  fee  will  be 
computed  by  taking  the  summation  of 
one  and  one-half  percent  (1  Vj%)  of  the 
amount  past  due  for  the  first  month, 
plus  one  and  one-half  percent  (1  Vj%)  of 
the  amount  past  due  for  any  month 
thereafter,  compounded  by  late  fees 
assessed  for  previous  months.  For 
e.xample,  if  an  account  is  past  due 
$1,000  for  45  days,  the  late  fee  would 
be  $30.22.  This  charge  reflects  a  charge 
of  $15  for  the  first  month  past  due 
($1,000  X  1 '.'2%)  and  $15.22  for  the 
second  month  past  due  ($1,015  x  i'/j%). 

The  new  late  fee  structure  will  replace 
the  existing  structure  (found  in  section 
H  of  Part  IX  of  Schedule  D  to  the  Bv- 


'  15  U.S.C.  78s(b)(l)  (1988). 

=  17  CFR  240.19b-4  (1991 ). 

^  Amendment  No.  1  to  the  proposal  corrects  a 
mathematical  error  in  an  example  provided  in  the 
language  of  the  proposed  rule  change,  and  explains 
that  the  new  late  fee  e.stabli.shed  by  the  proposal 
will  be  as.sessed  to  accounts  that  are  in  arrears  prior 
to  the  implementation  of  the  new  late  fee  chargo. 
Letter  from  loan  Conley.  Corporate  Secretary. 
N.^SD.  to  Elizabeth  MacGregor,  Branch  Chief. 
Commission,  dated  |uly  28.  1994. 


46872 


Federal  Register  /  Vol.  59,  No.  175  /  Monday,  September  12,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  175  /  Monday,  September  12,  1994  /  Notices 


46873 


Laws)  which  provides  that  charges  for 
Nasdaq  Level  1  and  Nasdaq/NMS  Last 
Sale  services  which  are  past  due  45  days 
will  be  assessed  a  fee  equal  to  V/2%  per 
months  of  the  unpaid  balance.  For  all 
other  Nasdaq  charges,  namely,  charges 
for  the  Nasdaq  Level  Va  service,  Over- 
the-Counter  Bulletin  Board  {"OTCBB"). 
Mutual  Fund  Quotation  Program,  and 
Nasdaq  Workstation  service 
(collectively  referred  to  hereinafter  as 
"Nasdaq  charges"),  the  late  payment  fee 
presently  is  equal  to  10%  of  the  amount 
past  due  for  60  days  or  more.  By 
eliminating  the  current  practice  of  using 
these  two  different  methods  to  assess 
late  fees  for  various  NSM  charges,  the 
NASD  believes  its  operational  efficiency 
will  be  enhanced  and  public  confusion 
concerning  the  NASD's  late  fee  policy 
likely  will  be  diminished. 

The  propKJsal  also  will  amend  Section 
H  of  Part  IX  of  Schedule  D  to  the  By- 
Laws  to  provide  that  the  section  governs 
fees  for  the  late  payment  of  NSM 
charges  instead  of  "NASDAQ  charges." 
This  amendment  reflects  the  merger, 
effective  June  30,  1993,  of  two  of  the 
NASD's  corporate  subsidiaries,  Nasdaq, 
Inc.  and  NASD  Market  Ser\'ices,  Inc. 
("MSI"')  into  one  consolidated 
subsidiary  called  The  Nasdaq  Stock 
Market,  Inc.  In  addition,  this 
amendment  serves  to  subject  charges  for 
ser\'ices  provided  by  MSI  (the  NSM  after 
the  merger)  to  late  payment  fees  {e.g., 
SOES,  SelectNet,  and  ACT  charges). 
Currently,  other  than  for  Nasdaq/NMS 
Last  Sale  service  charges,  there  is  no  fee 
for  the  alter  payment  of  service  charges 
that  previously  were  assessed  by  MSI 
but  now  are  assessed  by  the  NSM  after 
the  merger. 

III.  Commission's  Findings 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with  - 
Section  15A(b)(5)  of  the  Act.  Section 
15A(b)(5)  requires  that  the  rules  of  a 
national  securities  association  provide 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
association  operates  or  controls. 
Specifically,  by  instituting  a  uniform 
and  consistent  policy  for  assessing  fees 
for  the  late  payment  of  service  charges, 
to  be  imposed  as  described  above,  the  . 
Commission  believes  the  late  payment 
of  fees  is  reasonable  and  equitably 
allocated. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (SR-NASD-94- 
34)  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-22467  Filed  9-9-94;  8:45  am] 
BILUNG  C00€  WIO-OI-M 


[Release  No.  34-34633;  File  No.  SR-NYSE- 
94-21] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Customer  Account  Transfer 
Contracts 

September  2. 1994. 

On  June  16,  1994,  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-NYSE-94-21)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposal  was  published  on  June 
29, 1994,  in  the  Federal  Register  to 
solicit  comments  on  the  proposed  rule 
change. 2  Two  comment  letters  were 
received  in  favor  of  the  proposal.'.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  propo.sed 
rule  change. 

I.  Description  ot  the  Proposal 

A.  Description 

NYSE  is  amending  its  Rule  412, 
Customer  Account  Transfer  Contracts, 
and  its  related  interpretations  in  order 
to  incorporate  into  its  customer  accoynt 
transfer  process  enhancements  the 
National  Securities  Clearing  Corporation 
("NSCC")  has  made  to  its  Automated 
Customer  Account  Transfer  ("ACAT") 
service.  Presently,  the  transfer  time  for 
transferring  customers'  cash  or  margin 
accounts  is  ten  business  days  and  is 
fifteen  business  days  for  transferring 
retirement  accounts.  The  proposed 
amendments'will  reduce  the  time 
period  for  transferring  customers'  cash, 
margin,  and  retirement  accounts  to  - 
seven  business  days.  This  will  be 
accomplished  by  reducing  the  five 
business  day  validation  period  for 


JMI 


*  15  O..S.C  §  78s[b)(2)  (1988). 


■■  17  CKR  200.3e-Ka)(12)  (1991). 

'  15  U.S.C.  78s  (b)(1)  (1988). 

-Securities  Exchange  Act  Release  No.  34246 
dune  22.  1994).  59  FR  33559  [File  No.  SR-NY.SE- 
94-211. 

-•  Letter  from  John  E.  Nolan.  SeniorVice 
President.  Operations  and  Compliance.  Raymond 
lames  &  Associates.  Inc..  to  )onathan  C.  Katz, 
Secretary.  Commission  duly  15.  1994)  and  letter 
from  Kevin  Farragher.  Director  of  Operations. 
Distribution  &  Service.  The  Investment  Company 
Institute,  to  )onathan  G.  Katz,  Secretary, 
Commission  duly  11.  1994).  The  comment  letters 
ar(rdiscus.s«d  in  detail  in  Section  B  below. 


accounts  to  three  business  days-*  and  by 
reducing  the  delivery  period  from  five 
business  days  to  four  business  days.' 
The  rule  change  also  mandates  the  use 
of  an  automated  customer  account 
transfer  system  for  transferring  mutual 
fund  positions  where  both  the  receiving 
broker-dealer  and  the  delivering  broker- 
dealer  are  participants  in  a  registered 
clearing  agency  which  has  such  a 
facility.^ 

Where  both  receiving  and  delivery 
member  organizations  participate  in  a 
registered  clearing  agency  with  an 
automated  customer  account  transfer 
system  with  residual  credit  processing 
capabilities,  the  rule  change  requires  the 
members  to  utilize  such  facilities  to 
transfer  residual  credit  positions  which 
accrue  to  an  account  after  transfer. 
Member  organizations  already  are 
required  to  transfer  credit  balances 
accruing  in  a  transferred  account  within 
ten  business  days  after  accrual  for  a 
minimum  of  six  months  following  the 
transfer.  This  requirement  applies  to  all 
member  organizations  regardless  of 
whether  they  utilize  an  automated 
customer  account  transfer  system. 

The  rule  change  also  permits  partial 
customer  account  transfers  to  be 
accomplished  through  a  registered 
clearing  agency's  automated  customer 
account  transfer  system.  Presently, 
partial  transfers  are  accomplished 
outside  of  the  system.  The  time  frames 
required  by  Rule  412  for  transfer  of 
entire  customer  accounts  do  not  apply 
to  partial  transfers.  However,  the  NYSE 
states  in  its  filing  and  in  existing 
interpretations  to  NYSE  Rule  412  that 
member  organizations  are  expected  to 
e.xpedite  partial  transfers  of  customer 
accounts.^ 

In  an  effort  to  facilitate 
communication  between  organizations 
andimprove  exchange  oversight,  the 
NYSE  will  provide  more  explicit  reason 
codes  for  rejection  of  customer  account 
transfers. 8  However,  NYSE's  new  reason 
codes  will  become  effective  only  after 
NSCC  implements  system  changes 
which  will  allow  use  of  such  reason 
codes.^  Also,  member  organizations  that 
receive  an  account  transfer  related  claim 
letter  will  be  required  to  resolve  the 
claim  within  five  business  days  or 


■•TheTulo  change  deletes  the  interpretation  thai  - 
permitted  a  ten  day  validation  period  for  retirement 
accounts.  NYSE  Rule  12.  Interpretation  (f)/01. 

»NYSE  Rule  412(b). 

'NYSE  Rule  412(e)(2). 

'  NYSE  Rule  412,  Interpretation  (a)/01. 

"NYSE  Rule  412.  Interpretation  (b)(l)/02. 

•Telephone  conversation  between  Rudy 
Schrieber,  Senior  Special  Counsel  of  Rule  and 
Interpretive  Standards,  NYSE,  and  Jerry  W. 
Carpenter,  Assistant  Director.  Division,  Commi2>»i0ii 
(August  30,  1994).  See  NYSE  Rule  412. 
Interpretation  (b)(l)/02. 


respond  in  writing  setting  forth  specific 
reasons  for  denying  the  claim.i" 

The  amendments  relating  to  use  of  an 
automated  system  for  transferring 
mutual  hind  positions  and  residual 
credit  processing  will  become  effective 
180  calendar  days  after  Commission 
approval  of  the  amendments.  All  other 
amendments  referred  to  above  will 
become  effective  ninety  days  after 
Commission  approval. 

B.  Comments 

As  noted  above,  two  comments  were 
received  in  support  of  the  proposed  rule 
change.  One  letter  addressed  only  that 
portion  of  the  rule  change  dealing  with 
the  mandatory  participation  in  NSCC's 
ACAT  service."  The  commenter  noted 
that  the  ACAT  service  benefits  broker- 
dealers  and  mutual  fund  companies,  but 
the  retail  investor  is  the  ultimate 
benefactor  of  the  process.  The 
commenter  also  stated  that  unless  the 
Commission  makes  participation 
mandatory,  the  process  of  transferring 
mutual  fund  assets  will  continue  to  be 
done  manually  in  some  instances  and 
possibly  will  take  months  to  complete. 
According  to  the  commenter,  this    . 
subjects  the  beneficial  shareholders  of 
mutual  fund  shares  to  market 
fluctuation  due  to  the  inability  to 
redeem  or  exchange  their  shares. 

The  second  letter  strongly 
recommends  adopting  the  proposed  rule 
change  citing  the  changes  pertaining  to 
ACAT  as  its  primary  concern. '2 
According  to  this  commenter,  the 
benefits  of  ACAT-Fund/Serv  are 
twofold.  The  first  advantage  is  the 
timely,  high  quality  customer  service 
provided  through  ACAT.  The  second 
advantage  is  the  cost  savings  arising 
from  its  efficiency  compared  to  the 
highly  inefficient  manual  means  used  to 
effect  the  transfer  of  mutual  fund 
accounts  from  one  broker-dealer  to 
another. 

This  commenter  cited  the 
standardized  settlement  cycle  and  the 
decrease  in  the  amount  of  work  the  fund 
ultimately  has  to  do  as  one  of  the  most 
important  aspects  of  ACAT-Fund/Serv 
transfers,  A  standardized  settlement 
cycle  safeguards  shareholder  accounts 
from  market  fluctuation  by  limiting  the 
duration  of  the  "fail  to  receive"  period 
during  which  shares  are  unavailable  for 
redemption  or  exchange. 


n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  6(b)(5).i3  Section  6(b)(5) 
requires,  among  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities.'^ 
For  reasons  set  forth  below,  the 
Commission  believes  that  the  NYSE's 
amendments  are  consistent  with  the 
requirements  of  Section  6(b)(5). 

Shortening  the  time  period  for 
transferring  accounts  from  ten  davs  to 
seven  days  is  appropriate  because  of  the 
enhanced  automation  of  the  process  by 
member  organizations  and  clearing 
agencies.  The  shortened  time  period 
should  be  beneficial  to  both  customers 
and  member  organizations.  In  addition, 
reducing  the  time  allowable  for  account 
transfers  is  consistent  with  Commission 
Rule  15c6-l  mandating  a  three  business 
day  settlement  cycle  effective  June  1, 
1995. '5 

The  development  by  registered 
clearing  agencies  of  automated  systems 
to  transfer  mutual  funds  positions  and 
residual  credit  balances  and  their 
mandatory  use  should  benefit  both 
customers  and  member  organizations  by 
increasing  efficiency,  reducing 
paperwork,  and  providing  significant 
cost  savings.  Permitting  partial  account 
transfers  to  be  accomplished  through 
automated  account  transfer  systems 
should  allow  member  organizations  to 
provide  more  efficient  and  expeditious 
transfers.  The  use  of  NYSE's  more 
explicit  reject  codes  should  help  reduce 
unnecessary  back  office  operations 
functions  and  should  allow  members  to 
determine  the  exact  reason  for  rejections 
of  customer  account  transfers.  The  new 
reject  codes  also  will  allow  the  NYSE  to 
better  monitor  its  members'  rejections. 
The  amendments  requiring  the 
resolution  or  denial  of  claim  letters 
within  five  business  days  should  help 
provide  a  regulatory  framework  in  an 
area  where  no  specific  requirements 
currently  exist  and  should  expedite 
resolution  of  such  claims. 


'"NYSE  Rule  412(d).  " 

' '  Utter  from  John  E.  Nolan,  Senior  Vice 

President.  Operations  and  Complianus,  Raymond 

James  &  .^.s.sociates,  Inc..  supra  note  3. 
'^Lellnr  from  Kevin  Farragher.  Director  of 

Operations.  Distribution  &  Service,  The  Investment 

Oimpany  Institute,  supra  note  3. 


"i5lJ.S.C78ab)(5)(l988). 

•■•W.  : 

'^Fora  complete  <le.<icription  of  Rule  15c6-l. 
refer  to  Securities  Exchange  Act  Release  No.  33023 
(October  13. 1993).  58  FR  52891  IFile  No.  S7-5-931 
(adopting  Commission  Rule  1.5C6-1). 


III.  Conclusion 

The  Commission  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  particularly 
with  Section  6(b)(5)  of  the  Act  and  the 
rules  and  regulations  thereunder. 

//  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-94-21)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-22469  Filed  9-9-94;  8:45  anil 
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[Rel.  No.  IC-20527;  812-9088] 

Kidder,  Peabody  Premium  Account 
Fund,  et  aL;  Notice  of  Application 

September  2,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exeniption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  Kidder,  Peabody  Premium 
Account  Fund  (the  "Premium  Aax)unt 
Fund")  and  Kidder,  Peabody 
Government  Money  Fund,  Inc.  (the 
"Money  Fund"). 

RELEVANT  ACT  SECTIONS:  Order  requesf.;d 
under  section  6(c)  for  an  exemption 
from  rule  24f-2  under  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  them  to  pay 
a  share  registration  fee  due  under  rule 
24f-2  for  its  1993  fiscal  year  based  on 
net  sales,  i.e.,  new  sales  minus 
redemptions,  rather  than  on  gross  sales, 
i.e.,  with  no  credit  for  redemptions. 
FILING  DATE:  The  application  was  filed 
on  Julv  1, 1994,  and  amended  on  August 
31,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  parties  may  request  a  hearing 
by  writing  to  the  SEC's  Secretary-  and 
ser\'ing  applicants  with  a  copy  of  the 
request,  personally  or  by  maif.  Hearing 
requests  should  be  received  by  the  SEC 
by  5:30  p.m.  on  September  27, 1994. 
and  should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lavn-ers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issut^s 
contested.  Persons  may  request 


"  17  c:iK  20O.3O-3(a)(12)  (1993). 
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notification  of  a  hearing  by  writing  to 

the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 

Street.  NW.,  Washington,  DC  20549. 

Applicants,  60  Broad  Street.  New  York. 

New  York  10004-2350. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 

942-0572,  or  Robert  A.  Robertson, 

Branch  Chief,  at  (202)  942-0564 

(Division  of  Investment  Management. 

Office  of  Investment  Company 

Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 

application.  The  complete  application 

may  be  obtained  for  a  fee  at  the  SEC's 

Public  Reference  Branch. 

Applicants'  Representations 

1.  Applicants,  registered  open-end 
investment  companies,  have  filed 
declarations  pursuant  to  rule  24f-2 
under  the  Act  to  register  an  indefinite 
amount  of  shares  under  the  Securities 
Act  of  1933. 

2.  An  investment  company  that  has 
filed  a  declaration  under  rule  24f-2 
must  file  annual  notices  with  the  SEC 
and  pay  share  registration  fees  for  shares 
sold  in  the  previous  fiscal  year.  If  the 
rule  24f-2  notice  is  filed  within  two 
months  after  the  close  of  the  investment 
company's  fiscal  year,  the  amount  of  the 
registration  fee  is  based  on  net  sales 
(new  sales  minus  redemptions)  in  the 
year  in  question.  If  the  rule  24f-2  notice 
is  not  filed  within  two  months,  the 
registration  fee  is  based  on  gross  sales 
(with  no  credit  for  redemptions).  At  the 
latest,  the  rule  24f-2  notice  along  with 
the  appropriate  registration  fee  must  be 
filed  within  six  months  after  the  end  of 
an  investment  company's  fiscal  year. 

3.  Applicants'  fiscal  years  end  on 
March  31.  An  officer  of  applicants 
mailed  applicants'  rule  24f-2  notices  for 
fiscal  year  1993  on  May  15. 1994,  fifteen 
days  before  the  two-month  deadline. 
Because  the  Premium  Account  Fund 
had  net  sales  in  1993,  the  notices  were 
accompanied  by  $5,288.99,  the  fee 
payable  to  register  the  shares  sold  by  the 
Premium  Account  Fund  in  excess  of 
redemptions.  The  Money  Fund  had  net 
redemptions  in  1993  and,  accordingly, 
no  registration  fee  was  due.  However, 
the  filings  were  not  received  in  the 
SEC's  mail  room  until  June  6,  1994,  and 
were  rejected  as  having  been  filed  too 
late  to  be  eligible  for  a  registration  fee 
based  on  net  sales.  Thus,  absent  relief, 
applicants  owe  registration  fees  ba.sed 
on  gross  sales.  For  fiscal  year  1993,  this 
would  amount  to  an  additional 

SI. 496, 343. 19  for  the  Premium  Account 
Fund  and  $492,673.54  for  the  Money 
Fund. 


Applicants'  Legal  Analysis 

1.  Section  6(c)  permits  the  SEC  to 
exempt  any  person,  security,  or 
transaction  from  any  provisions  of  the 
Act  if  and  to  the  extent  the  exemption 

is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  In  addition,  the 
SEC  must  find  that  an  investment 
company  was  not  at  fault  to  grant  an 
exemption  from  the  two  month  filing 
deadline  of  rule  24f-2.' 

2.  Applicants  believe  that  they  acted 
in  good  faith  in  mailing  their  rule  24f- 
2  notice  fiftoen  days  before  the  filing 
deadline.  Applicants  state  that,  except 
for  "an  extraordinary  delay  in  the 
mails."  the  filings  should  have  been 
received  by  the  SEC  well  before  the 
deadline. 

3.  Applicants  believe  that  the 
requested  relief  meets  the  section  6(c) 
standards.  Thus,  applicants  request  an 
exemption  under  section  6(c)  from  rule 
24f-2  to  permit  them  to  pay  registration 
fees  based  on  net  sales. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Dep  1 1  ty  Secreta  ry.        , 
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[Release  No.  35-26117;  Internationa!  Series 
Release  No.  711] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  { "Acf ') 

September  2,  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s]  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  26,  1994  to  the  Secretary', 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or" 


declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Northeast  Utilities,  et  al.  (70-8062) 

Northeast  Utilities  ("Northeast"),  174 
Brush  Hill  Ave.,  West  Springfield 
Massachusetts  01089,  a  registered 
holding  company,  and  its  wholly  owned 
subsidiaries.  Charter  Oak  Energy,  Inc. 
("Charter  Oak")  and  COE  Development 
Corporation  ("COE  Development") 
(collectively,  "Applicants"),  each 
located  at  107  Selden  Street,  Berlin, 
Connecticut,  06037-1616.  have  filed  a 
further  post-effective  amendment  under 
sections  6(a).  7,  9(a),  10. 12(b),  and  33 
of  the  Act  and  rules  45  and  53 
thereunder  to  their  appUcation- 
declaration  filed  under  sections  6(a).  7. 
9(a),  10,  12(b),  and  13(b)  of  the  Act  and 
rules  45,  87,  90,  and  91  thereunder. 

Bv  order  dated  January  24, 1994 
(HCAR.  25977)  ("January  1994  Order") 
Charter  Oak  and  COE  Development 
were  authorized  to  engage  in 
preliminary  development  activities  and 
make  investments  in  and  finance  the 
acquisition  of  exempt  wholesale 
generators  ("EWGs")  and  foreign  utility 
companies  ("FUCOs")  in  the  amount  of 
SlOO  million  through  December  30, 
1994.'  The  January  1994  Order  also 
authorized  the  Applicants  to  issue 
guarantees  and  assume  the  liabilities  of 
subsidiary  companies  for  preliminary 
development  activities. 

The  Applicants  now  propose  to 
finance  the  acquisition,  and  hold  the 
securities,  of:  (i)  foreign  utility     . 
companies  ("FUCOs").  as  defined  in 
Section  33  of  the  Act,  subject  to  certain 
limitations;  and  (ii)  companies 
("Intermediate  Companies")  engaged 
directly  or  indirectly  and  exclusively  in 
the  business  of  owning  and  holding  the 
securities  of  one  or  more  FUCOs  and/or 
exempt  wholesale  generators  ("EWGs"), 


'  See  [)ecision  of  the  Comptroller  General  of  the 
United  Slates.  File  No.  B-239769.2  (July  24.  1992). 


'  The  Applicants  stated  in  post-effective 
amendment  number  5  to  their  application- 
declaration  that  they  would  not  acquire  an  interest 
in  an  intermediate  holding  company  of  Northeast 
that  holds,  or  would  acquire,  an  interest  in  a  FUCO 
without  prior  Commission  approval,  unless  and 
until  the  Commission  adopts  rules  that  provide  th.it 
intermediate  companies  themselves  may  be 
considered  FUCOs  under  the  Act.  The  January  1994 
Order  authorized  post-effective  amendment  number 
5. 


as  defined  in  Section  32  of  the  Act. 
subject  to  certain  limitations. 
Investments  in  and  financings  of  FUCOs 
and  Intermediate  Companies  will  be 
subject  to  the  $100  million  limit 
authorized  in  the  January  1994  Order. 
The  financings  and  investments  in 
FUCOs  and  Intermediate  Companies 
may  take  the  same  form  and  will  be 
subject  to  the  same  restrictions  and 
conditions  as  set  forth  in  the  January 
1994  Order. 

In  addition,  the  Applicants  propose  to 
issue  guarantees  and  assume  the 
liabilities  of  FUCOs  and  Intermediate 
Companies  in  connection  with 
development  activities,  including 
construction  and  permanent  financing. 
Until  such  time  as  there  is  no  possibility 
of  a  claim  against  Northeast  or  Charter 
Oak,  the  full  contingent  amount  of  any 
such  guarantees  and  assumptions  of 
liability  would  be  included  in  the  $100 
million  limit  authorized  in  the  January 
1994  Order. 

The  Applicants  state  that  they  have 
found  that  the  ability  to  respond  quickly 
to  investment  opportunities  in  FUCOs 
and  finance  the  acquisition,  ^d  hold 
the  securities,  of  Intermediate 
Companies  to  make  such  investments  is 
necessary  in  order  to  compete 
effectively  in  this  market  in  accordance 
with  the  principles  set  forth  in  the 
Energy  Policy  Act  of  1992.  The 
Applicants  also  state  that  the  use  of 
Intermediate  Companies  is  often 
necessitated  by  business  concerns  such 
as  foreign  ownership  requirements  in 
countries  where  FUCOs  are  located  or  to 
facilitate  investments  via  a  consortium 
of  companies  where  each  member  of  the 
consortium  has  a  consolidated 
subsidiary  involved  in  the  final  FUCO 
structure  for  tax  and  accounting 
purposes  and  to  ease  subsequent 
adjustments  to  or  sales  of  interests 
among  members  of  the  ownership 
group. 

EUA  Cogenex  Coqioration  (70-8441) 

EUA  Cogenex  Corporation 
("Cogenex  "),  Boot  Mills  South,  100  Foot 
of  John  Street.  Lowell,  Massachusetts. 
01852.  a  non-utility  subsidiary  of 
Eastern  Utilities  Associates  ("EUA"),  a 
registered  holding  company,  has  filed 
an  application-declaration  under 
Sections  6(a).  7.  9(a).  10. 12(b)  and  13(b) 
of  the  Act  and  Rules  43.  45.  86.  87,  90 
and  91  thereunder. 

Cogenex  proposes  to  form  and  finance 
a  new  non-utility  subsidiary,  EUA 
Cogenex— Canada  ("Cogen  Canada"). 
Cogen  Canada  would  consult  and 
provide  energy  management  and 
demand-side  management  services  to 
institutional  customers  in  Canada. 
Specifically,  Cogenex  seeks  Commission 


authorization  through  December  31, 

1996  for  (a)  the  organization  of  Cogen 
Canada  under  the  laws  of  Canada  and 
(b)  the  acquisition  by  Cogenex  of  all  100 
shares  of  common  stock  to  be  issued  by 
Cogen  Canada  for  $1.00  each. 
Additionally.  Cogenex  seeks 
Commission  authorization  through 
December  31,  1995  to  provide  equity 
and  debt  funding  for  Cogen  Canada  and 
for  Cogen  Canada  to  borrow  from  third 
parties  in  amounts  not  to  aggregate  more 
than  $20  million  outstanding. 

Also,  Cogenex  seeks  Commission 
authorization  through  December  31, 

1997  to  sell  certain  equipment  and 
services  to  Cogen  Canada  and  for  EUA 
Service  Corporation  ("EUASC")  to 
provide  certain  management,  financial 
and  other  services  to  Cogen  Canada. 
Cogenex  would  charge  Cogen  Canada 
for  such  goods  and  services  on  a  fair 
market  value  basis. 

By  order  dated  December  19.  1986 
(HCAR  No.  24273)  ("1986  Order"),  the 
Commission  authorized  EUA  to  acquire 
the  predecessor  corporation  of  Cogenex, 
in  order  to  provide  certain  energy 
management  services  in  New  England 
and,  to  a  limited  extent,  outside  New 
England.  Bv  order  dated  September  17. 
1992  (HCAR  No.  25636)  ("1992  Order"), 
the  Commission  authorized  Cogenex  to 
provide  additional  energy  management 
and  demand-side  management  ("DSM") 
services  and  to  develop  cogeneration 
projects.  The  1992  Order  also  expanded 
the  area  in  which  such  services  could  be 
provided  without  hmitation  to  New 
York  (together  with  New  England,  "Base 
Region").  By  order  dated  June  29, 1993 
(HCAR  No.  25839)  ("1993  Order"),  the 
Commission  authorized  Cogenex  to 
borrow  up  to  $50  million  from  EUA  in 
short-term  debt  through  December  31, 
1995. 

The  1986  and  1992  Orders  authorized 
Cogenex  to  provide  energy  management 
and  DSM  services  without  limitation  to 
customers  within  the  Base  Region. 
These  orders  also  authorized  Cogenex  to 
provide  such  services  to  customers 
outside  the  Base  Region  provided  that 
the  revenues  for  such  services  to  those 
customers  not  exceed  the  revenues  for 
such  services  inside  the  Base  Region 
("Fifty  Percent  Requirement ").  The  1986 
xind  the  1992  Orders  imposed  no 
restriction  on  revenues  from  consulting 
services. 

Cogen  Canada  and  Cogenex  would 
provide  energy  management  and  DSM 
services  outside  the  Base  Region,  subject 
to  the  Fifty  Percent  Requirement.  The 
application-declaration  proposes, 
however,  that  revenues  from  such 
services  in  the  provinces  of  Ontario. 
Quebec  and  New  Brunswick  be 
included  in  the  revenues  of  the  Base 
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Region  and  purposes  of  assessing 
compliance  with  the  FiPy  Percent 
Requirement.  Cogenex  also  proposes 
that  there  be  no  restriction  on  revenues: 
of  Cogenex  and  Cogen  Canada  from 
consulting  services  and  that  Cogenex  be 
permitted  to  market  its  con.sulting 
services  worldwide. 

Cogenex  seeks  authorization  through 
December  31. 1995  to  provide  EUA  with 
debt  and  equity  financing  ("Cogenex 
Investments").  Such  funds  would  take 
the  form  of  additional  acquisitions  of 
common  stock,  capital  contributions, 
open  account  advances  and/or  short- 
term  loans.  All  short-term  loans  and 
advances  by  Cogenex  to  Cogen  Canada 
would  be  made  on  the  basis  of  the  terms 
available  to  Cogenex  on  short-term  loans 
from  EUA  under  the  1993  Order. 
Specifically,  these  arrangements  provide 
for  borrowings  at  the  prime  rate  or 
money  market  rates,  together  with  a 
commitment  fee  of  V*  of  1%.  Each  such 
loan  or  advance  would  mature  in  one 
year  or  less. 

Cogenex  also  seeks  authorization 
through  December  31,  1997  for  Cogen 
Canada  to  borrow  on  a  short-term  basis 
from  third  parties,  which  debt  may  be 
guaranteed  by  Cogenex.  The  interest  rate 
on  such  debt  denominated  in  dollars 
would  not^xceed  the  commercial  base 
rate  at  the  First  National  Bank  of  Boston 
at  the  time  a  loan  is  made.  The  intere.st 
rate  on  such  debt  denominated  in 
Canadian  dollars  would  not  exceed  the 
Canadian  prime  rate  as  published  in  the 
Wall  Street  Journal  at  the  time  a  loan  is 
made.  All  loans  from  third  parties 
would  mature  in  no  more  than  one  year 
and,  together  with  the  Cogenex 
Investments,  would  not  aggregate  more 
than  U.S.  $20  million  outstanding  at  any 
one  time.   ^ 

Cogenex  proposes  that  Cogen  Canada 
enter  into  an  agreement  with  EUA 
Service  Corporation  ("EUASC"). 
pursuant  to  which  EUASC  would  render 
certain  management,  financial, 
accounting  and  other  services  to  Cogen 
Canada.  Cogenex  fiirther  requests 
authority  through  December  31,  1997  to 
provide  equipment  and  services  to 
Cogen  Canada,  as  and  when  needed,  on 
a  fair  market  value  basis,  but  at  no  less 
than  cost.  Cogenex  also  proposes 
licensing  the  use  of  certain  know-how, 
technologies,  models  and  systems  to 
Cogen  Canada  appropriate  for 
conservation  and  load  management 
services. 

Consolidated  Natural  Gas  Company,  et 
al.  (70-8447) 

Consolidated  Natural  Gas  Company 
("Consolidated"),  a  registered  holding 
company,  and  its  wholly-owned, 
nonutility  subsidiarv'  companies. 
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Consolidated  System  LNG  Company, 
CNG  Research  Company,  CNG  Energy 
Company  ("CNG  Energy")  and 
Consolidated  Natural  Gas  Service  - 
Company,  Inc.,  located  at  CNG  Tower, 
625  Liberty  Avenue,  Pittsburgh, 
Pennsylvania  15222-3199,  CNG  Coal 
Company,  CNG  Producing  Company 
and  its  subsidiary,  CNG  Pipeline 
Company,  located  at  CNG  Tower,  1450 
Poydras  Street,  New  Orleans,  Louisiana 
70112-6000,  CNG  Transmission 
Corporation  ("CNGT")  and  CNG  Storage 
Service  Company,  located  at  445  West 
Main  Street,  Clarksburg,  West  Virginia 
26301,  CNG  Gas  Services  Corporation, 
located  at  One  Park  Ridge  Center,  P.O. 
Box  15746,  Pittsburgh,  Pennsylvania 
15244-0746,  and  Consolidated 's  wholly 
owned  public  utility  subsidiary 
companies.  The  Peoples  Natural  Gas 
Company,  located  at  CNG  Tower,  625 
Liberty  Avenue,  Pittsburgh, 
Pennsylvania  15222-3199.  The  East 
Ohio  Gas  Company.  1717  East  Ninth 
Street,  Cleveland,  Ohio  44115,  Virginia 
Natural  Gas,  Inc.,  5100  East  Virginia 
Beach  Boulevard,  Norfolk,  Virginia 
23501-3488,  Hope  Gas,  Inc.,  P.O.  Box 
2868,  Clarksburg.  West  Virginia  26302- 
2868,  and  West  Ohio  Gas  Company.  319 
West  Market  Street.  Lima.  Ohio  45802, 
have  filed  an  application-declaration 
("Application")  under  sections  6(a).  7, 
9(a),  10  and  12fb)  of  the  Act  and  Rules 
16.  43  and  45  thereunder.  The 
Application  requests  Commission 
approval  for  the  proposed  activities 
described  herein  through  July  1.  2004. 

Consolidated  proposes  to  create  and 
acquire  through  its  subsidiary.  CNG 
Energy,  a  newly  formed  corporation, 
CNG  Market  Center  Services,  Inc. 
("CNGMC").  CNGMC  was  incorporated 
under  the  laws  of  the  State  of  Delaware 
on  June  24. 1994,  with  an  authorized 
equity  capitalization  of  S2  million 
consisting  of  200  shares  of  common 
stock,  SIO.OOO  par  value  each.  CNGMC 
proposes  to  issue  up  to  200  shares  of  its 
common  stock  to  CNG  Energy,  at  a  price 
of  SIO.OOO  per  share,  to  become  a 
special  purpose,  wholly-owned 
subsidiary  of  CNG  Energv. 

CNGMC  will  own  a  50%  general   ' 
partnership  interest  in  a  Delaware 
partnership  ("Partnership")  to  be  set  up 
to  develop  and  operate  a  new  natural 
gas  market  center  to  be  called  the  "CNG/ 
Sabine  Center."  The -other  50%  general 
partnership  interest  in  the  Partnership 
will  be  owned  by  Sabine  Hub  Services 
Company,  a  wholly-owned  subsidiary  of 
Texaco.  Inc.  CNGMC  proposes  to  make 
capital  contributions  to  the  Partnership 
in  the  aggregate  amount  not  to  exceed 
S2  million. 

The  CNG/Sabine  Center  will 
introduce  the  "super-hub"  concept  by 


offering  services  at  points  along  the 
7,400  mile  pipeline  system  of  CNGT,  a 
wholly-owned  pipeline  subsidiary  of 
Consolidated.  The  Application  states 
that  the  use  of  the  CNGT  pipeline 
system  would  be  under  the  open-access 
provisions  of  Order  636  of  the  Federal 
Energy  Regulatory  Commission  as  now 
applicable  to  CNGT.  Initial  services  to 
be  provided  by  the  Partnership  will 
consist  of  an  intra-hub  transfer  service, 
a  market  activity  reporting  service,  and 
a  transportation,  parking  and  short-term 
storage  agency  service.  In  addition, 
other  gas  market  center  services  may 
also  be  offered  at  the  CNG/Sabine 
Center  to  meet  the  evolving  needs  of  the 
natural  gas  industry.  The  Application 
states  that  the  proposed  activities  of  the 
Partnership  satisfy  the  requirements  of 
either  Section  2  (a)  or  (b)  of  the  Gas 
Related  Activities  of  1990. 

CNG  Energy  proposes  to  raise  funds  to 
invest  in  CNGMC,  and  CNGMC  in  turn 
proposes  to  raise  funds  to  invest  in  the 
Partnership,  by  (i)  selling  shares  of  its 
respective  common  stock  ($1,000  par 
value  each  in  the  case  of  CNG  Energy 
and  $10,000  par  value  each  in  the  case 
of  CNGMC)  to  the  issuer's  immediate 
parent;  (ii)  open  account  advances  from 
the  borrower's  immediate  parent,  or  the 
CNG  System  Money  Pool  ("Money 
Pool");  2  and/or  (iii)  long-term  loans 
from  the  borrower's  immediate  parent, 
in  any  combination  thereof,  provided 
that  the  amounts  and  terms  of  CNG 
Energy  to  CNGMC  financing  (or  Money 
Pool  in  the  case  of  open  account 
advances)  shall  be  the  mirror  image  of 
the  same  respective  type  of 
Consolidated  to  CNG  Energy  financings. 
CNGMC  proposes  to  become  a  full 
participant  to  the  Money  Pool. 

The  open  account  advances  and  long- 
term  loans  will  have  the  same  effective 
terms  and  interest  rates  as  related 
borrowings  of  Consolidated  in  the  forms 
listed  below:  (1)  Open  account  advances 
may  be  made  to  the  borrower  to  provide 
working  capital.  Open  account  advances 
may  be  made,  repaid  and  remade  on  a 
revolving  basis,  and  all  such  open 
account  advances  will  be  repaid  on  or 
before  a  date  not  more  than  one  year 
from  the  date  of  the  first  advance  to 
such  borrower  with  interest  at  the  same 
effective  rate  of  interest  as 
Consolidated's  weighted  average 
effective  rate  of  commercial  paper  and/ 
or  revolving  credit  borrowings.  If  no 
such  borrowings  are  outstanding,  then 
the  interest  rate  shall  be  predicated  on 
the  Federal  Funds'  effective  rate  of 
interest  as  quoted  daily  by  the  Federal 


-The  Application  states  that  the  Money  Pool  was 
authorized  bv  Commission  order  dated  June  12, 
1980  (HCARNo.  2412«). 


Reserve  Bank  of  New  York.  Such 
advances  may  be  made  through  the 
Money  Pool.  (2)  Consolidated  or  CNG 
Energy  may  make  long-term  loans  to  its 
respective  immediate  subsidiary,  CNG 
Energy  Or  CNGMC,  for  the  financing  of 
its  activities  described  herein.  Loans 
shall  be  evidenced  by  long-term  non- 
negotiable  notes  of  the  borrower 
(documented  by  book  entry  only) 
maturing  over  a  period  of  time  (not  in 
excess  of  30  years),  with  the  interest  rate 
predicated  on  and  equal  to 
Consolidated's  cost  of  funds  for 
comparable  borrowings.  In  the  event 
Consolidated  has  not  had  recent 
comparable  borrowings,  the  rates  will  be 
tied  to  the  Salomon  Brothers  Inc. 
indicative  rate  for  comparable  debt 
issuances  published  in  Salomon 
Brothers  Inc.  Bond  Market  Roundup  or 
similar  publication  on  the  date  nearest 
to  the  time  of  takedown.  All  loans  may 
be  prepaid  at  any  time  without  premium 
or  penalty. 

The  Application  states  that 
Consolidated  will  obtain  the  funds 
required  for  CNG  Eneigy  through 
internal  cash  generation,  issuance  of 
long-term  debt  securities,  borrowings 
under  credit  agreements  or  through 
other  authorizations  approved  by  the 
Commission  subsequent  to  the  effective 
date  of  this  Application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-22381  Filed  9-9-94:  8:45  am) 

BILLING  GOOE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2735] 

Hawaii;  Declaration  of  Disaster  Loan 
Area 

The  County  and  Island  of  Hawaii 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  heavy  rains  and 
flooding  which  occurred  on  August  12, 
1994  in  the  districts  of  Hilo,  Hamakua, 
Puna,  and  Ka'u.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
bu.siness  on  October  31, 1994  and  for 
economic  injury  until  the  close  of 
business  on  June  1. 1995  at  the  address 
listed  belovy:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office. 
P.O.  Box  13795.  Sacramento.  CA  95853- 
4795.  or  other  locally  announced 
locations. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  witti  credit  avail- 
able elsewhere  

8  000 

Homeowners  without  credit 
available  elsewhere 

4  000 

Businesses  with  credit  availat)le 
elsewhere  

8  000 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
at)le  elsewhere  

4000 

Others  (including  non-profit  or- 
ganizations) with  aedit  avail- 
able elsewhere  

7  125 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewtiere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  273506  and  for 
economic  injury  the  number  is  832100. 

(Catalog  of  Federal  Domestic  Assistance    - 
Program  Nos.  59002  and  59008)  - 

Dated:  September  1,  1994. 
Erskine  B.  Bowles, 
Administrator. 
IFR  Doc.  94-22422  Filed  9-9-94;  8:45  am] 

BILLING  CODE  802S-O1-M 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2072] 

Shipping  Coordinating  Committee, 
International  Maritime  Organization 
(IMO)  Legal  Committee;  Notice  of 
Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  a.m.,  on  Thursday, 
September  22,  1994,  in  Room  6103  of 
U.S;  Coast  Guard  Headquarters,  2100 
Second  Street,  S.W.',  Washington,  D.C. 
The  purpose  of  this  meeting  is  to 
prepare  for  the  71st  Session  of  the 
International  Maritime  Organization 
(IMO)  Legal  Committee  to  be  held 
October  10-14,  1994. 
.   To  facilitate  the  attendance  of  those 
parti(:;ipants  who  may  be  interested  in 
only  certain  aspects  of  the  public 
meeting,  the  first  subject  addressed  will 
be  the  draft  International  Convention  on 
Liability  and  Compensation  for  Damage 
in  Connection  with  the  Carriage  of 
Hazardous  and  Noxious  Substances  bv 
Sea  (HNS  Convention).  The  second 
major  subject,  which  will  be  considered 
at  approximately  lir30  a.m.,  will  be 
possible  revisions  to  the  1976 
Convention  on  Limitation  of  Liability 
for  Maritime  Claims  ('76  LLMC). 

The  current  draft  of  the  HNS 
Convention  imposes  strict  liability  upon 
the  shipowner  with  an  additional 
international  fund  (second-tier  fundj 
modeled  after  the  Internntiohal  Oil 


Pollution  Compensation  Fund.  The  draft 
HNS  Convention  provides 
compensation  for  environmental 
damage  as  well  as  personal  injury  and 
property  damage  from  a  broad  range  of 
substances.  At  the  70th  Session,  the 
Legal  Committee  finalized  decisions  on 
several  issues  regarding  the  draft  HNS 
Convention  and  agreed  in  principle  on 
several  others.  However,  other 
important  questions  remain  to  be    ' 
resolved,  such  as:  (1)  Whether  receivers 
or  importers  should  pay  into  the 
second-tier  instead  of  shippers  and 
exporters;  (2)  whether  transshipment 
receivers  will  be  required  to  pay  into  the 
second-tier;  and  (3)  whether  domestic 
voyages  of  seagoing  vessels  will  be 
covered  by  the  draft  HNS  Convention 
and  similarly  be  required  to  contribute 
to  the  second-tier. 

The  Legal  Committee  resumed 
deliberations  on  the  '76  LLMC  at  the 
70th  Session.  Several  decisions- were 
made,  and  discussion  centered  on  a 
draft  protocol  which  provides  for  raising 
the  limits  of  liability  and  a  streamlined 
tacit  amendment  procedure.  Work  will 
continue  at  the-71st  session  in  October. 
The  '76  LLMC  has  been  in  force  since 
December  1, 1986,  and  has  been  ratified 
by  22  nations.  Although  the  United 
States  has  not  ratified  the  '76  LLMC, 
interests  within  the  United  States— such 
as  owners  of  foreign  flag  vessels  and 
passengers  on  foreign  flag  vessels — may 
be  affected  by  changes  to  the 
Convention.  The  views  of  the  public  are 
requested. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  further 
Information  or  to  submit  views 
concerning  the  subjects  of  discussion, 
contact  either  Captain  David  J.  Kantor  or 
Lieutenant  Commander  Steven  D. 
Poulin.  U.S.  Coast  Guard  (G-LMI).  2100 
Second  Street.  S.W..  Washington,  D.C. 
'20593,  telephone  (202)  267-1527, 
telefax  (202)  267-4496. 

Dated:  September  1, 1994. 
Stephen  Millier, 

Acting  Executive  Secretary.  Shipping 
Coordinating  Committee. 
IFR  Doc.  94-22395  Filed  9-9-94:  8:45  am] 

BILLING  CODE  4710-7-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
September  2, 1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 


Docket  Number:  49747 
Date  filed:  August  30,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC  Reso/P  0434  dated  August 
26. 1994.  Caribbean  Expedited 
Resos,  r-1— 070ff  r-2— 073j 
Proposed  Effective  Date:  Expedited 
November  1. 1994. 
Docket  Number:  49748 
Date  filed:  August  30,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC31  Telex  Mail  Vote  704 
Japan-TCl  fares  (3-day  advance 
ticketing  rule),  r-1 — 085tt  r-2— 
086ii 
Proposed  Effective  Date:  October  1 . 
1994. 
Phyllis  T.  Kaylor, 

■  Chief  Documentary  Servic&s  Division. 
IFR  Doc.  94-22428  Filed  9-9-94;  8:45  am) 
BILUNG  CODE  491(V-62-P 


JMI 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
September  2,  1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  ar.d 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  oTa  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49749 
Date  filed:  August  31,  1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  28,  1994 
Description:  Joint  Application  of  Air 
Transport  International  Limited 
Liability  Company  and  Intematioiiai 
Charter  Xpress  Limited  Liability 
Company  pursuant  to  49  U.S.C. 
Section  41105.  reque.st  approval  of  the 
transfer  of  ATI's  certificates  of  publir 
convenience  and  necessity  to  ICX. 
The  transfer  of  certificates  from  ATI  to 
ICX  is  the  second  phase  of  a  corporate 
restructuring  intended  to  take 
advantage  of  tax  and  business-related 
benefits  of  consolidating  the  two 
commonly  owned  companies  into  one 
organization. 
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Docket  Number:  49326 

Date  filed:  August  29. 1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  26, 1994 

Description:  Amendment  No.  1  of  Volga- 
Dnepr  J.S.  Cargo  Airline,  pursuant  to 
Section  402  of  the  Act  and  Subpart  Q 
of  "the  Regulations,  requests  an 
Amendment  to  its  foreign  air  carrier 
permit  to  include  Bangor,  Maine  as  an 
additional  point  for  scheduled  ser\'ice 
between  the  Russian  Federation  and 
the  United  States. 

Docket  Number:  48060 

Date^hd:  September  1, 1994 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  29. 1994 

Description:  Amendment  No.  1  to 
Application  of  Ghana  AhTways 
Corporation,  pursuant  to  Section  402 
of  the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  to  operate  scheduled 
combination  ser\'ice  between  Accra, 
Ghana  and  New  York,  New  York  on 
a  twice  a  week  basis,  with  an  increase 
to  three  weekly  frequencies  on 
De(»mber  1. 

Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 

|FR  Doc  94-22427  Filed  9-9-94;  8:45  ami 
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Federal  Transit  Administration 

Innovative  Financing  initiative:  Notice 
of  Fundirtg  Availability  and  Request  for 
Information 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTIOM:  Notice. 

SUMMARY:  This  notice  solicits  project 
proposals  and  information  £rom  transit 
authorities,  planning  oflicials.  States, 
the  private  sector  and  the  public  for  the 
Federal  Transit  Administration's  (FTA) 
Innovative  Financing  initiative. 
SpeciGcally,  the  agency  seeks 
identification  of  issues  and  obstacles  to 
innovative  financing  of  transit  capital  or 
operating  needs,  as  well  as  local  project 
proposals  that  demonstrate  or  test  an 
innovative  financing  mechanism. 
DATES:  Proposals  shall  be  received  on  or 
before  October  30. 1994. 
ADDRESSES:  Proposals  should  be  sent  in 
triplicate  to  ]anette  Sadik-Khan. 
Associate  Administrator.  Office  of 
Budget  and  Policy,  Room  9310. 400 
Seventh  Street  SW,  Washington,  DC 
20590. 

FOR  FtmrHER  INFORMATION  CONTACT:  Paul 
Marx  (202)  366-1675  or  janette  Sadik- 
Khan  (202) 366-4050. 


SUPPl-EMEt^TARY  INFORMATION: 
Background 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  provides  various  tools  for  more 
efficient  management  and  enhancement 
of  our  Nation's  public  transit 
infrastructure.  Moreover,  the  President's 
guidance  on  infrastructure  investment 
urges  all  levels  of  government  to  foster 
economic  growth  by  supporting 
integrated  investment  in  infrastructure; 
Executive  Order  12893,  "Principles  for 
Federal  Infrastructure  Investments," 
signed  by  the  President  on  January  26, 
1994,  directs  each  executive  department 
"to  ensure  efficient  management  of 
infrastructure  *  •  •  "  and  "to 
encourage  private  sector  investment, 
which  is  a  key  objective  of  our  efforts 
to  promote  innovative  financing."  By 
encouraging  private  sector  investment 
in  transit  infrastructure.  FTA  hopes  to 
bring  market-oriented  and  results-driven 
project  analysis  and  management 
techniques  to  bear  on  meeting  the 
nation's  current  and  projected  transit 
infrastructure  needs. 

Our  challenge  therefore  is  to  facilitate 
a  program  of  pubfic  and  private  transit 
infrastructure  investment  that  both 
preserves  the  existing  base  of  transit 
assets  and  ensures  that  investment  for 
transit  system  expansion  can  be  made  as 
needed.  Such  a  program  of 
infrastructure  preservation  and 
enhancement  must  take  maximum 
advantage  of  existing  capital  markets 
and  techniques  for  leveraging  the 
effectiveness  of  infrastructure 
investment  by  all  levels  of  government. 
It  must  increase  private  capital 
participation  while  maintaining  or 
expanding  public  sector  investment. 
Department  of  Transportation  Secretary 
Federico  Peiia.  responding  to  this 
challenge,  requested  that  FTA  explore 
innovative  ways  to  finance  the 
transportation  needs  of  our  nation, 
taking  into  account  a  continuing  Federal 
commitment  to  transit  support  as  well 
as  a  growing  private  sector  interest  in 
transportatiQn  investment. 

FTA  has  identified  specific  provisions 
that  were  added  to  the  Federal  transit 
laws  by  ISTEA  that  make  it  easier  for 
States  and  localities  to  plan  and  execute 
integrated  pubUc  transit  investment 
programs,  but  more  is  needed. 

Issues  and  Proposals 

In  preparation  for  the  FY  1996  budget 
process.  FTA  is  asking  for  (1) 
identification  of  joint  public  and  private 
ventures  in  public  transportation  that 
demonstrate  the  effectiveness  of  private 
capital  investment  in  transit,  (2) 
identification  of  projects  to  remove  or 


modify  rules  and  policies  that  inhibit 
effective  transit  iiifrastructure 
management,  and  (3)  specific  local 
transit  project  proposals  that  would  test 
or  implement  innovative  financing 
techniques.  We  believe  the  most 
effective  way  to  do  this  is  to  rely  upon 
those  who  have  led  their  industr}'  in 
developing  such  techniques  and 
projects  for  applicable  examples.  FTA 
will  use  the  innovations  proposed  to 
support  discussions  for  the  next  surface 
transportation  authorization,  summarize 
and  disseminate  the  results  of  projects 
for  peer  review  and.  to  the  extent 
possible,  provide  technical  assistance  in 
project  advancement. 

Innovative  Concepts  ' 

The  types  of  projects  that  FTA  seeks 
should  use  innovative  financing 
concepts  that  enhance  the  effectiveness 
of  public  transit  investment  by  either 
generating  increased  investment  or  by 
reducing  overall  project  costs.  The 
following  techniques  and  ISTEA 
provisions  are  illustrative  of  the  types  of 
innovation  that  we  are  seeking: 

•  Structured  leasing  of  fixea  transit 
facilities,  through  the  use  of  Certificates 
of  Participation  (COP's).  Grant 
Anticipation  Notes,  or  other 
mechanisms  that  generate  cost 
reductions  or  net  present  value  benefits; 

•  New  combinations  of  funding  in 
support  of  transit  infrastructure,  such  as 
in-kind  local  contributions,  sale  of 
development  rights,  realizing  or 
enhancing  land-use  impact  benefits,  or 
private  funding  of  transit  facilities; 

•  Using  49  U.S.C.  5312(a).  added  by 
ISTEA  to  transfer  existing,  federally 
supported  assets  to  more  effective  use; 

•  Initiating  innovative  procurements 
such  as  multi-year  rolling  stock 
procurements,  forming  consortia  to 
facilitate  efficiencies  of  scale  in  rolling 
stock  procurements,  or  using  design- 
build  (Turnkey)  as  a  method  of 
infrastructure  project  delivery;  and 

•  Using  various  securities  to  attract 
private  capital  investment  to  transit, 
refinance  existing  debt,  or  otherwise 
ensure  long-term,  stable  sources  of 
funding  for  infrastructure  investment. 

•  Establishing  or  using  existing 
authority  to  provide  direct  loans  for 
transit  and  other  infrastructure  projects, 
possibly  through  a  revolving  loan  fund 
mechanism. 

The  preceding  are  examples  only.  We 
welcome  all  ideas  and  projects  that  have 
the  potential  to  leverage  existing  or 
planned  infrastructure  investment,  or 
that  will  help  to  reduce  public 
transportation  costs  over  time. 

FTA  will  make  full  use  of  its 
regulatory  and  statutory  flexibility  in 
fostering  innovative  financing  proposals 


for  transit.  However,  the  projects 
proposed  under  this  initiative  must 
comply  with  all  other  statutory  and 
regulatory  requirements  such  as  the  . 
National  Environmental  Policy  Act, 
Civil  Rights,  Americans  with 
Disabilities  Act,  and  the  Clean  Air  Act. 

Project  Proposals 

The  proposals  for  candidate  projects 
should  describe: 

•  The  project  specifics — i.e.,  what  is 
being  bought,  constructed,  financed; 

•  Project  funding — federal  aid,  by 
type,  as  well  as  other  funding  sources. 
This  should  include  funding  realized 
through  capturing  external  economic 
benefits  resulting  fix)m  project 
financing,  as  appropriate; 

•  Construction  Financing — What 
mechanisms  are  being  used  to  finance 
the  construction  portion  of  the  project: 

•  Intermodal  Impacts/Benefits — The 
degree  to  which  the  transit  investment 
benefits  other  modes  (airports,  intercity 
rail,  etc.)  or  is  enhanced  by  other  modes; 

•  The  status  of  major  Federal  and 
State  clearances; 

•  The  financing  innovation,  and  how 
its  use  in  this  context  could  benefit  and 
apply  to  other  projects  in  the  region  or 
the  Nation; 

•  The  incentive  required — i.e..  fast- 
tracking,  re-programming,  additional 
funding,  administrative  or  regulatory 
flexibility  or  relief,  etc.; 

•  How  the  proposed  innovation  will 
leverage  Federal.  State,  local  and  private 
investment  for  public  transit;  and 

•  A  timeline  for  advancing  the 
project,  including  milestones. 

Proposals  must  be  for  projects  eligible 
under  the  FT  Act.  New  construction  and 
reconstruction  projects  are  appropriate, 
as  are  rolling  stock  projects.  Those 
proposals  which  meet  major  Federal 
«;learance  requirements  will  receive 
preference  in  the  review  process.  Upon 
acceptance  of  a  grantee's  proposal,  the 
project  will  be  advanced  in  an 
expedited  manner. 

Limited  capital  funds  are  available. 
Therefore,  projects  proposed  will  be 
judged  on  the  basis  of  broad 
applicability  of  the  innovation,  current 
project  status  (in  planning,  final 
engineering,  environmental  clearance, 
commencement  of  construction),  the 
likelihood  of  near-term  (1-2  years) 
project  completion,  and  level  of  Federal 
funding  required.  We  do  not  expect  to 
fund  all  projects  received.  Projects  and 
initiatives  requiring  administrative  or 
regulatory  flexibility  will  not  be  limited 
as  to  number,  but  will  be  judged  on  the 
basis  of  the  innovation,  their  potential 
for  application  to  other  transit  systems 
or  other  modes,  and  the  likelihood  of 


near-term  results  from  the 
administrative  or  regulatory  change. 

Issued  on:  September  7, 1994. 
Gordon  J.  Linton, 
Admihistmtor. 
jFR  Doc.  94-22426  Filed  9-9-94;  8:45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement: 
Anchorage,  AK 

AGENCY:  Federal  Highway 
Administration  (FHWA).'DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
construction  project  in  Anchorage, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Smith,  Field  Operations 
Engineer,  Federal  Highway 
Administration,  Box  21648,  Juneau, 
Alaska  99802-1648.  Telephone  (907) 
586-7428. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Alaska 
Department  of  Transportation  and 
Public  Facilities  (ADOT&PF),  will 
prepare  an  EIS  on  a  proposal  to  upgrade 
and  extend  Dowling  Road,  an  east-west 
arterial,  from  the  Raspberry  interchange 
at  Minnesota  Drive  eastward  to  Lake 
Otis  Parkway.  The  proposed  project 
would  be  approximately  three  miles 
long. 

The  proposed  improvements  would 
include:  a  four  to  six  lane  roadway  for 
the  entire  length  of  the  project;  a 
crossing  of  the  Alaska  Railroad  tim.ks; 
replacement  of  a  bridge  crossing 
Campbell  Creek;  modification  or 
replacement  of  an  interchange  bridge  at 
the  New  Seward  Highway;  facilities  for 
pedestrians,  bicyclists,  the  disabled,  and 
transit  users;  signalization  and 
illumination;  and  a  drainage  system. 
The  proposed  project  would  be 
constructed  in  stages. 

The  proposed  action  is  necessary  to 
meet  the  community's  current  and 
future  transportation  needs.  Dowling 
Road,  between  the  Old  Seward  Highway 
and  Lake  Otis  Parkway,  is  currently  over 
capacity,  especially  during  peak  hours. 
Traffic  congestion  significantly  delays 
drivers  and  contributes  to  deterioration 
of  Anchorage's  air  quality.  Pedestrians 
are  poorly  accommodated  due  to  the 
lack  of  roadway  shoulders  and 
pedestrian  facilities.  The  road 
improvement  would  alleviate  traffic 
congestion  on  other  east-west  arterials 


such  as  Tudor  Road,  International 
Airport  Road,  and  Dimond  Boulevard. 
The  proposed  action  is  an  integral  p.irt 
of  the  Anchorage  Metropolitan  Area 
Transportation  Study  Long  Range 
Transportation  Plan  and  the 
Municipality  of  Anchorage  Official 
Streets  and  Highway  Plan. 

Alternatives  which  would  be 
considered  include- 

(1)  No  action; 

(2)  Upgrading  and  extending  Dowling 
Road  to  connect  to  the  Raspberry 
interchange  at  Minnesota  Drive  via  a 
Rovenna  Street  alignment; 

(3)  Upgrading  and  extending  Dowling 
Road  to  connect  to  the  Raspberry 
interchange  at  Minnesota  Drive  via  a  "C 
Street/Raspberry  Road  alignment; 

(4)  Traffic  sy.stem  management 
strategies  that  include  alternatives  sut.h 
as  improved  signal  timing,  upgrading 
mass  transit,  and  travel  demand 
reduction  strategies. 

The  FHWA  and  ADOT&PF  have 
contracted  with  a  private  consultant  to 
prepare  the  EIS,  develop  various  design 
alternatives,  and  conduct  the 
preliminary  engineering  studies.  The 
consultant  will  be  responsible  for  all 
scoping  activities  including  the 
notification  of  appropriate  Federal. 
State,  and  local  agencies,  private 
organizations,  and  citizens  who  might 
be  potentially  interested  in  this 
proposal.  A  series  of  meetings  and  other 
activities  to  discuss  the  project  and 
solicit  input  from  agencies  and  the 
public  will  be  conducted  in  the  fall  ot 
1994  and  continue  into  1995.  FHWA 
and  ADOT&PF  will  make  requests  for 
formal  cooperating  agency  status  prior 
to  other  scoping  activities.  In  addition, 
public  hearings  will  be  held  after 
completion  of  the  draft  EIS.  Public 
notice  will  be  given  of  the  time  and 
places  of  the  hearings  at  a  later  date. 
The  Draft  EIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearing. 

To  ensure  that  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  b«? 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planninj' 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  cohsultatior  .  i 
Federal  programs  and  activities  apply  to  i     s- 
pnijjram.) 
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Robert  E.  Ruby. 
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National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreement 
to  Foster  the  Development  Evaluation, 
and  Deplcy.'Mcnt  of  a  Heavy  Vehicle 
Intelligent  Commercial  Vehicle 
Communication  and  Powering 
Enhancement  System(s) 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice. 

SUMMARY:  NHTSA  announces  this 
di-scrttionary  cooperative  agreement 
program  to  fojrter  the  development, 
evaluation,  and  deployment  of  a  heavy 
vehicle  intelligent  communication  and 
powering  enhancement  system(s)  and 
solicits  applications  for  projects  under 
this  program., 

DATES:  Applications  must  be  received 
on  or  before  October  5. 1994. 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30), 
ATTN:  Henrietta  Mosley,  400  Seventh 
Street.  SW.,  Room  5301.  Washington, 
DC  20590.  All  applications  submitted 
must  include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No. 
DTNHZ2-95-R-07001.  Interested 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  annoiiiicenient. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henrietta  Mosley,  Office  of  Contracts 
and  Procurement,  at  (202)  366-9570.  for 
general  administrative  questions;  and 
CI.  Britell.  Office  of  Crash  Avoidance 
Research  (NRD-531,  (202)  365-5678  for 
programmatic  questions;  at  tlie  National 
ilighway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW.,  Room  0220, 
Washington.  DC  20r.90. 

SUPPLEMENTARY  INFORHHATION: 

Background 

NHTSA  has  the  responsibility  to 
devise  strategies  to  reduce  the  number 
of  motor  vehicle  collisions  and  to  save 
jives  and  reduce  injuries  and  property 
damage  through  the  prevention  and 
reduction  in  severity  of  motor  vehicle 
collisions.  NHTSA's  Office  of  Crash 
Avoidance  Research  conducts  and 
manages  research  intended  to:  analyze 
driver-vehicle  interaction,  identify 
specific  vehicle  designs,  components,  or 


parameters  associated  with  driver 
performance  errors  and  resulting 
collisions,  and  develop  and  evaluate 
vehicle-based  collision  avoidance 
countermeasure  concepts  and  devices. 

There  are  approximately  1.6  million 
truck  tractors  and  3.6  million  trailers  in 
use  in  the  motor  carrier  industry  today. 
IVHS  technology  offers  a  significant 
potential  to  improve  the  productivity  of 
the  industry  and  help  reduce  the 
approximately  200,000  crashes  in  which 
these  vehicles  are  involved  each  year. 
To  date,  the  application  of  these 
technologies  to  commercial  vehicles  has 
been  limited  to  single  unit  trucks  and 
truck  tractors  because  of  constraints 
inherent  in  the  present  combination- 
unit  truck  trailer  electrical  powering 
and  signalling  communication  system. 

Traditionally,  the  U.S.  trucking 
industry  equipment  needs  have  been 
supplied  by  the  truck/tractor 
manufacturer  (supplying  the  towing 
unit)  and  the  trailer  manufacturer 
(supplying  the  cargo  space  to  move 
goods).  The  two  units  are  married  at  the 
fifth  wheel  of  the  power  unit  and  the 
king-pin  of  the  trailer.  Communication 
and  powering  between  the  tractor  and 
trailer  consists  of  little  more  than 
supplying  power  and  control  from  the 
tractor  to  the  running  lights  of  the  trailer 
through  the  standard  seven  pin 
electrical  connector  (seven  circuits). 
One  of  the  primary  reasons  for  lack  of 
technology  change  in  the  standard  seven 
circuit  connection  between  the  tractor 
and  trailer  is  that  any  change  may  result 
in  lack  of  compatibility  between  tractors 
and  trailers  operating  in  the  U.S. 
However,  the  defense,  aerospace,  and 
computer  industries  have  begun  to  focus 
on  commercial  vehicle  applications  as  a 
potential  new  market  for  their 
innovative  ideas  and  advanced 
technologies  to  improve  safety, 
efficiency  and  productivity.  In  order  for 
these  advances  to  happen,  they  must 
comply  with  the  needs  and  objectives  of 
the  users. 

Vehicle/unit  locators,  vehicle/driver 
trip  loggers,  on-board  weight 
measurement  and  recording  systems, 
vehicle  maintenance  status  monitor/ 
recorder/transmitters,  administrative 
credentials  transponders,  etc.,  are 
envisioned,  and  in  some  cases, 
beginning  to  be  installed  on  trucks  and 
tractors,  resulting  in  significant 
operational  efficiency  benefits. 
Likewise,  sideward-looking,  revvard- 
'  looking,  and  forward-looking  collision 
avoidance  systems,  driver  performance 
monitors,  antilock  and  electronic 
braking  .systems,  brake  maintenance 
status  monitors,  etc..  are  envisioned, 
and  in  some  cases,  beginning  to  be 
installed  on  trucks  and  tractors  to 


enhance  their  operational  safety 
performance. 

To  date,  the  application  of  these 
developing  technologies  to  commercial 
vehicles  has  been  limited  predominately 
to  the  power  unit.  There  is  clearly  a 
need  to  overcome  the  inherent 
constraints  presently  found  in  the 
communicating  and  powering  system 
between  tractors  and  trailers.  These 
constraints  are  exacerbated  in  the  cas  t 
of  multi-imit  combination  tractor/ 
trailers,  the  vehicle  typt;  which  will 
likely  have  an  increased  future  role  in 
improving  the  productivity  of  the  motor 
carrier  industry.  The  ability  to  in.stall 
advanced  technology  IVHS  productivity 
and  safety  enhancing  equipment  on  this 
tyj>e  of  vehicle  may  be  a  key  element  in 
making  their  expanded  future  u.se 
practical  and  acceptable. 

A  niimber  of  possibilities  have  been 
suggested  to  address  this  issue, 
including  but  not  limited  to:  radio/ 
telemetry  communication  linkages 
among  units  in  the  combination, 
communications  signal  multiplexing, 
voltage  enhancements,  wiring  system 
upgrades,  additional  electrical  circuits 
and/or  wiring  connector  systems,  etc. 
The  successful  introduction  of  any  or  all 
of  these  approaches  will  hinge  on 
whether  they  can  be  integrated,  and  be 
compatible  with  existing  equipment  in 
the  current  commercial  motor  carrier 
fieet.  A  compwrative  evaluation  of  these 
approaches,  and  fleet  demonstrations  of 
the  most  promising  among  these,  will 
help  foster  the  implementation  of  IVHS 
technology  in  this  application. 

Objective 

To  assess  the  functional  capabilities 
and  limitations,  as  well  as  the  reliability 
and  practicality,  of  alternative  means  of 
providing  power  to  and  sending/ 
receiving  communication  signals  to/ 
from  multiple  numbers  and  different 
types  of  advanced  technology  satety  and 
productivity  enhancing  systems  on 
multi-unit  combination  heavy 
commercial  tractor/trailers.  Assessments 
will  be  made  with  a  view  to  fostering 
the  ability  of  system  suppliers  and  truck 
users  to  commercially  deploy  thnst!  type 
systems. 

Research  Approach 

NHTSA  believes  that  a  teaming 
approach  may  be  ne<:es.sary  to  conduct 
this  research.  One  or  more  cooperative    ■ 
agreements  are  envisioned  in  which  a 
consortium  of  organizations  with 
experience  in  truck/tractor 
manufacturing,  trailer  manufacturing, 
electronic  system  and  component 
development,  wiring  and  connectors, 
vehicle  test  and  evaluation,  and  motor 
carrier  operation  (in  the  case  of  an  in- 


service  demonstration  project)  appear 
ideally  suited  to  pursue  this  program. 

Because  of  the  potential  for  cost 
sharing,  the  performing  organization 
may  retain  the  rights  to  any  proprietary 
product  or  technology  developed  under 
the  agreement,  subject  to  a  government 
use  license  The  organization  would  be 
free  to  pursue  commercial  development 
and  marketing  for  the  products.  NHTSA 
will  require  deliverables,  however, 
which  could  include  reports  suitable  for 
publishing  in  the  public  domain  to 
document  such  items  as  the  research 
methods  and  system  evaluation  results. 
Certain  proprietary  information,  such  as 
algorithms,  need  not  be  released  in  the 
public  domain. 

It  is  anticipated  that  one  or  more 
cooperative  agreements  may  be  awarded 
under  this  program.  Projects  will  be 
funded  incrementally,  with  up  to  a 
three-year  support  period.  The 
maximum  funding  level  that  is 
anticipated  for  the  total  project  is 
$575,000.  excluding  cost  sharing 
provided  by  the  performing 
organization(s).  The  maximum 
incremental  funding  available  in  anv 
one  year  is  anticipated  to  be  $300,000. 


JMI 


NHTSA  Involvement 

The  NHTSA,  Office  of  Crash 
Avoidance  Research,  will  be  involved  in 
'  all  activities  undertaken  as  part  of  this 
cooperative  agreement  program  and 
will: 

1.  Provide,  on  an  as-available  basis, 
one  professional  staff  person,  to  be 
designated  as  the  Contracting  Officer's 
Technical  Representative  (GOTO),  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement,  and  to  coordinate  activities 
between  the  organization  and  NHTSA; 

2.  Make  available  information  and 
technical  assistance  from  government 
sources,  within  available  resources  and 
as  determined  appropriate  by  the  COTR. 
This  shall  include  data  from  state  and 
national  accident  databases,  human 
factors  data,  or  any  other  resources 
within  the  government  that  may  be  of 
use  in  supporting  research  efforts; 

3.  Provide  liaison  with  other 
government  agencies  and  organizations 
as  appropriate;  and 

4.  Help  expand  the  knowledge  base  of 
collision  avoidance  sy.stems  and 
enabling  technologies  by  publishing 
nonproprietary  information  developed 
at  Government  expense  in  the  scientific 
literature,  thus  making  it  available  to  all 
organizations  involved  in  research  and 
product  development  in  this  area. 

Period  of  Support 

The  research  and  development  effort 
described  in  this  notice  may  be 


supported  through  the  award  of  a 
cooperative  agreement.  NHTSA  reserves 
the  right  to  make  multiple  cooperative 
agreement  awards  for  the  effort 
described  in  this  notice  depending  on 
the  merits  of  the  applications  received 
and  the  amount  of  Federal  funding 
available. 

Contingent  on  the  availability  of 
funds  and  satisfactory  performance, 
cooperative  agreement(s)  will  be 
awarded  to  eligible  organizalion(s)  for 
project  periods  of  up  to  3  years. 

Eligibility  Requirements 

To  be  eligible  to  participate  in  this 
cooperative  agreement  program,  an 
applicant  must  be  a  for-profit  business 
organization  (small  or  large),  a  non- 
profit organization,  or  an  educational 
institution.  Regardless  of  the  type  of 
organization  applying  for  Federal 
funding  assistance,  no  fee  or  profit  will 
be  allowed.  While  the  proposed 
research  effort  may  require  extensive 
collaboration  among  several 
organizations,  it  is  envisioned  that 
during  the  pre-application  process, 
these  various  organizations  will 
designate  one  organization  to  prepare 
and  submit  the  formal  application. 

Application  Procedure 

Each  applicant  must  submit  one 
original  and  two  copies  of  its 
application  package  to:  National 
Highway  Traffic  Safety  Administration. 
Office  of  Contracts  and  Procurement 
(NAD-30),  ATTN:  Henrietta  Mosley, 
400  Seventh  Street,  SW.,  Room  5301. 
Washington.  DC  20590.  Only  complete 
application  packages  received  on  or 
before  October  5,  1994  shall  be 
considered.  Submission  of  three 
additional  copies  will  expedite 
processing,  but  is  not  required.  The 
applicant  shall  specifically  identify  any 
information  in  the  application  for  which 
confidentiality  is  requested,  in 
accordance  with  the  procedures  of  49 
CFR  Part  512,  Confidential  Business 
Information. 

Application  Contents 

1.  The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424  (Rev.  4-88,  including  424A  and 
424B),  with  the  required  information   ■ 
filled  in  and  the  certified  assurances 
included.  While  the  Form  424-A  deals 
with  budget  information,  and  Section  B 
identifies  budget  categories,  the 
available  space  does  not  permit  a  level 
of  detail  which  is  sufficient  for  a 
rneaningful  evaluation  of  proposed 
costs.  A  supplemental  sheet  should  be 
provided  which  presents  a  detailed 
breakdown  of  the  proposed  costs,  as 
Well  as  the  costs  which  the  applicant 


proposes  to  contribute  in  support  of  this 
effort,  or  any  additional  financial 
commitment  made  by  other  sources. 
The  budget  detail  shall  include  all  cost 
components  of  the  project.  Labor 
categories,  hourly  labor  rates,  and 
projected  labor  hours  for  each  category 
should  be  included,  as  well  as  all 
materials,  computer  time,  test  facility 
fees.  etc.  For  planning  purposes,  the 
required  briefings,  during  the  agreement 
performance  period,  will  be  conducted 
at  NHTSA  in  Washington.  D.C. 

2.  Applicants  shall  include  a  program 
narrative  statement  which  includes  the 
following: 

a.  A  statement  of  woric  describing  the 
development  of  the  prototype  heavy 
vehicle  communication  and  powering 
enhancement  system(s).  All  phases  of 
the  system(s)  development  should  be 
described  in  sufficient  detail  to 
demonstrate  technical  and 
administrative  proficiency  in  each  are.T 
of  the  project  (e.g..  vehicle 
communication  and  powering 
enhancement  devices,  assessing  system 
performance,  obtaining  test  vehicles, 
assembling  the  system  hardware,  etc.). 
Specific  details  on  product  development 
should  be  included;  for  example,  a 
system  requiring  sensors  should  include 
information  on  whether  those  sensors 
are  off-the-shelf  or  are  to  be  developed 
as  part  of  the  research  effort. 

b.  The  proposed  program  director  and 
other  key  personnel  identified  for 
participation  in  the  proposed  reseanh 
effort,  including  a  description  of  the 
project  team  and  individual 
qualifications  and  their  res{>ecHve 
organizational  responsibilities. 

c.  A  description  of  the  test  facilities 
and  equipment  currently  available  or  to 
be  obtained  for  use  in  conducting  the 
proposed  research  effort. 

d.  A  description  of  the  applicant's 
previous  experience  or  on-going 
research  programs  that  are  relate*!  to 
this  proposed  research  effort. 

e.  A  detailed  schedule,  and 
management  plan  for  the  proposed 
research  effort,  to  include: 

1.  A  detailed  task  schedule.  Gantt,  or 
PERT  chart  to  show  the  duration, 
relationship  and  sequencing  of 
proposed  tasks,  sub  tasks,  project 
milestones,  and  project  deliverables. 

2.  A  management  plan  that  refiects 
the  capability  to  direct  and  coordinate 
the  project  tasks  and  administrative 
activities  among  the  team  membt»r 
organizations. 

f.  A  description  of  deliverables  that 
will  be  provided  to  NHTSA  during  the 
projectand  upon  completion  of  the 
research  effort.  This  could  include 
written  reports,  video  tapes  of  computer 
simulations  and/or  full-scale  vehicle 
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tests,  test  data,  etc.  Each  deliverable 
should  be  identified  as  to  whether  it 
will  be  proprietary  information  or 
suitable  for  release  in  the  public 
domain. 

g.  A  detailed  statement  of  any 
technical  assistance  which  the  applicant 
may  require  of  NHTSA  in  order  to 
successfully  complete  the  proposed 
research  effort. 

Application  Review  Process  and 
Criteria 

Initially,  all  applications  will  be 
reviewed  to  confirm  that  the  applicant 
is  an  eligible  recipient  and  to  ensure 
that  the  application  contains  all  the 
information  required  by  the  Application 
Contents  section  of  this  notice. 

Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  a  Technical  Evaluation  Committee. 
The  applications  will  be  evaluated  using 
the  following  criteria: 

1.  The  technical  merit  of  the  proposal, 
including  the  applicant's  understanding 
of  the  purpose  and  unique  problems 
represented  by  the  research  objectives  of 
this  cooperative  agreement  program  as 
evidenced  in  the  description  of  their 
proposed  project.  The  impact  the 
proposed  research  effort  will  have  on 
fostering  development  of  commercially 
viable  communication  and  powering 
enhancement  systems  for  heavy  vehicles 
will  be  evaluated.  The  technical  merit  of 
the  proposed  research  effort,  including 
the  feasibility  of  approach,  practicality, 
planned  methodology,  and  anticipated 
results,  will  have  the  most  weight  of  all 
evaluation  factors.  The  proposal  will  be 
evaluated  for  demonstrated  proficiency 
in  each  technical  subject  included  in  the 
proposal. 

2.  The  adequacy  and  availability  of 
relevant  test  facilities  and  equipment 
identified  to  accomplish  the  proposed 
research  effort. 

3.  The  applicant's  previous  and 
current  organizational  experience  and 
personnel  qualifications  as  related  to 
this  effort. 

4.  The  completeness  and  clarity  of  the 
applicant's  plan  for  accomplishing  the 
proposed  research  will  be  evaluated. 
This  includes  the  task  schedule  and 
proposed  management  plan  needed  to 
direct  and  coordinate  identified  project 
tasks. 

Terms  and  Conditions  of  the  Award 

1.  Procedures  for  the  protection  of  the 
rights  and  welfare  of  human  subjects  in 
NHTSA-sponsored  experiments  are  set 
forth  in  NHTSA  Orders  700-1  and  700- 
3.  Any  recipient  proposing  the  use  of 
human  subjects  must  satisfy  the 
requirements  and  guidelines  of  the 
NHTSA  Orders  700  series  prior  to  award 


of  the  cooperative  agreement.  It  is  not 
anticipated  that  non-human  subjects 
will  be  used  in  any  testing  performed 
under  this  cooperative  agreement.  A 
copy  of  the  NHTSA  Orders  700  series 
may  be  obtained  from  the  administrative 
information  contact  designated  in  this 
notice. 

2.  Prior  to  award,  the  recipient  must 
comply  with  the  certification 
requirements  of  49  CFR  Part  20— 
Department  of  Transportation  New 
Restrictions  on  Lobbying  and  49  CFR 
Part  29 — Department  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

3.  Each  cooperative  agreement  will  be 
negotiated  to  include  provisions 
appropriate  to  organizational  conflicts 
of  interest,  patent  rights,  rights  in  data, 
and  copyright  retention  by  the 
applicant.  At  the  time  of  negotiation, 
applicants  may  be  required  to  disclose 
ail  actual  or  apparent  conflicts  of 
interest. 

4.  During  the  effective  period  of  the 
cooperative  agreement(s)  awarded  as  a 
result  of  this  notice,  the  agreement(s) 
shall  be  subject  to  NHTSA's  General 
Provisions  for  Assistance  Agreements, 
the  cost  principles  of  OMB  Circular  A- 
21,  A-122,  or  FAR  31.2,  as  applicable  to 
the  recipient,  and  the  requifements  of 
49  CFR  Part  20  and  Part  29.  The 
agreementfs^  shall  also  be  subject  to  the 
general  administrative  requirements  of 
49  CFR  Part  19-Department  of 
Transportation  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations  as  applicable  to 
those  organizations. 

5.  Reporting  Requirements: 

a.  Research  Progress  Reports:  The 
recipient  shall  provide  bimonthly 
research  progress  reports  which  shall  be 
due  15  days  after  the  reporting  period, 
and  a  final  research  report  within  45 
days  after  the  completion  of  the  research 
effort.  An  original  and  two  copies  of 
each  of  these  research  reports  shall  be 
submitted  to  the  COTR. 

b.  Oral  Briefings:  There  shall  be  a 
start-up  briefing  held  at  the  NHTSA 
Office  of  Crash  Avoidance  Research, 
Washington,  DC  within  15  days  of 
initiation  of  the  cooperative  agreement. 
The  recipient  shall  conduct  semiannual 
oral  presentations  of  research  results  for 
the  COTR  and  other  interested  NHTSA 
personnel.  An  original  and  at  least  two 
copies  of  briefing  materials  shall  be 
submitted  to  the  COTR  at  the  time  of 
each  briefing. 


issued  on:  August  19,  1994. 
George  L.  Parker, 

Associate  Administrator  for  Research  and 
Development. 
IFR  Doc.. 94-22389 Filed  9-^94;  8:45  am). 

BILUNG  CODE  491»-6»-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

September  2. 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0089 

Form  Number:  IRS  Form  1040NR 

Type  of  Review:  Revision 

Title:  U.S.  Nonresident  Alien  Income 
Tax  Return 

Description:  This  form  is  used  by 
nonresident  alien  individuals  and 
foreign  estates  and  trusts  to  report 
their  income  subject  to  tax  and 
compute  the  correct  tax  liability.  The 
information  on  the  return  is  used  to 
determine  whether  income, 
deductions,  credits,  payments,  etc.. 
are  correctly  figured.  Affected  public 
are  nonresident  alien  individuals, 
estates,  and  trusts. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  271,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 6  hr.,  40  min. 
Learning  about  the  law  or  the  form — 

1  hr.,  50  min. 
Preparing  the  form — 4  hr.,  22  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS— 1  hr.,  47  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 

Recordkeeping  Burden:  3,585,753 
hours 

OMB  Number:  1545-0950 

Form  Number:  IRS  Form  23 

Type  of  Review:  Revision 


Title:  Application  for  Enrollment  to 
Practice  Before  the  Internal  Revenue 
Service 

Description:  This  information  relates  to 
the  approvaf  of  enrollment  for 
individuals  who  apply  for  enrollment 
after  having  successfully  passed  the 
Special  Enrollment  Examination, 
retiring  from  IRS  employment  or 
applying  for  reinstatement  due  to  06/ 
20/94  regulation  changes. 

Respondents:  Individuals  or  household. 
Federal  agencies  or  employees 

Estimated  Number  of  Respondents: 
2,400 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  of  Response:  Other  (one-time 
filing) 

Estimated  Total  Reporting  Burden: 
2,400  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Exet:utive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 

IFR  Doc.  94-22403  Filed  9-9-94;  8:45  am| 

BILUNG  CODE  4830-Ot-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

September  2, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in  a  timely 
manner,  the  Department  of  Treasury  is 
requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approve  this 
information  collection  by  September  15, 
1994.  All  public  comments  must  be 


received  by  close  of  business  September 
13. 1994. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Survey  Project  Number:  IRS  PC:V  94- 
006. 

Type  of  Review:  Revision. 

Title:  1994  IRS  Small  Business 
Customer  Satisfaction  Survey 

Description:  The  purpose  of  this  survey 
is  to  collect  information  from  small 
businesses  (owners,  partners,  and 
corporate  officers)  in  order  to 
determine  their  opinions  about  the 
quality  of  service  provided  by  the  IRS; 
understand  the  relative  im.portance 
they  place  on  the  various  aspects  of 
quality  service,  and  establish  a 
baseline  by  which  to  measure  changes 
in  their  satisfaction  with  IRS 
performance.  This  study  is  necessary 
to  satisfy  the  requirements  of 
Executive  Order  12862,  which 
requires  federal  agencies  to  survey 
their  customers  about  their 
satisfaction  with  existing  services  and 
to  identify-  services  that  these 
customers  desire.  It  will  provide 
crucial  information  needed  by  IRS  to 
develop  and  implement  effective 
customer  satisfaction  measures  that 
meet  the  Agency's  mandate  to 
improve  quality  service. 
Respondents:  Small  businesses  or 

organizations 
Estimated  Number  of  Respondents: 

2,100 
Estimated  Burden  Hours  Per 
Respondent: 


RespofxJ- 
ents. 

Time/inter- 
view. 


Pilot 


100  ... 

ISmJn 


FutI 
interview 


2,000  .. 
15  mm 


Total 


2,100 
15  mm 


Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  525 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226.  New  Executive 
Office  Building.  Washington.  DC 
20503 

Lois  K.  HoUand, 

Dfipartmental  Reports.  Manof^ement  Officer 

(FR  Doc.  94-22404  Filed  9-9-94;  8:45  am) 

BILUNG  CODE  483(M)1-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

September  2.  1994. 

The  Department  of  the  Treasun,-  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue,  N.W..  Washington,  D.C.  20220. 

GfTice  of  Thrift  Supervision  (GTS) 

OMB  Number;  1550-0019 

For/77  Number:  None 

Type  of  Review:  Extension 

Title:  Annual  Reporting  Requirements 
and  Di.sclosures  required  bv  Securities 
Exchange  Act  of  1934.  (Previous  Title: 
Securities  Exchange  Act  Disclosure) 

Description:  Provides  operational  data 
to  stockholders  and  investors 
permitting  an  informed  decision 
concerning  possible  purchase  or  sale 
of  security  savings  and  loan 
associations. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  250  &  150. 
respectively 

Estimated  Burden  Hours  Per 

Respondent/Recordkeeper:  300  & 
2,500.  respectively 

Frequency  nf  Response:  Quarterly. 
Annually.  Other  (triggered  by  events) 

Estimated  Total  Reporting/ 

Recordkeeping  Burden:  454.818  hours 

Clearance  Officer:  Colleen  Devine  (202) 
90G-6025,  Office  of  Thrift 
Supervision.  2nd  Floor.  1700  G. 
SlrtMit.  N.W..  Washington.  DC  20552 

OMB  Revit^wer:  Milo  Sunderhauf  (202) 
395-7340.  Office  of  Management  and 
Budget.  Room  10226,  New  Executive 
Office  Building,  Washington.  DC 
20503 

LoLs  K.  Holland, 

Dt'pnrimi^ntiil  Reports.  Management  Officer 

IFK  D<k;.  94-^2402  Filed  9-9-94;  8:45  am) 

BILUNG  CODE  4*10-2S-I> 


46884 


Sunshine  Act  Meetings 


Federal  Register  /  Vol.  59.  No.  175  /  Monday,  September  12,  1994  /  Sunshine  Act  Meetings   46885 


Federal  Register 

Vol.  59.  No.  175 

Monday.  September  12,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Governnrtent  in  ttie  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSfON 

TIME  AND  DATE:  9:00  a.m.,  Tuesday, 
September  13, 1994. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda,. 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Riding  Mowers 

The  staff  will  brief  the  Commission  on 
options  for  Commission  action  to  address 
hazards  associated  with  the  use  of  riding 
mowers. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  September  7. 1994. 
Todd  A.  Stevenson, 

Acting  Secretary. 

IFR  Doc.  94-22643  Filed  9-8-94;  2:52  pm] 

BILUNG  CODC  6355-01-M 

U.S.  consumer  product  safety 
commission 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
September  14, 1994. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  PubUc. 

MATTER  TO  BE  CONSIDERED: 

Lidocaine  and  Dibucaine 

The  staff  will  brief  the  Commission  on  a 
child-resistant  packaging  requirement  under 
the  Poison  Prevention  Packaging  Act  for  the 
topical  anesthetics  lidocaine  and  dibucaine. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary.  4330  East  West  Highway. 
Bethesda,  MD  20207  (301)  504-0800. " 


Dated:  September  7, 1994. 
Todd  A.  Stevenson, 

Acting  Secretary. 

(FR  Doc.  94-22644  Filed  9-8-94;  2:52  pm) 

BILLING  CODE  6355-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is  ■ 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b:     - 

DATE  AND  TIME:  September  14.  1994. 
10:00  a.m.    -      - 

PJ.ACE:  825  North  Capitol  Street,  N.E., 
Room  9306,  Washington,  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda.  - 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda;  - 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  615th  Meeting — 
September  14, 1994.  Regular  Meeting  (10:00 
a.m.) 

CAH-1. 
Project  No.  1394-009.  Southern  California 
Edison  Company 
CAH-2. 
Project  No.  1494-077.  Grand  River  Dam 
Authority 
CAH-3. 
Project  No.  2599-008.  Consumers  Power 
Company 
CAH-4.         ' 

I'roject  No.  11090-001.  Tunbridge  Mill 
Corporation^ 
CAH-5. 

Project  No.  11315-004.  B.MB  Enterprises. 
Inc. 
C\H-6. 

Project  No.  11484-001.  Carl  E.  Hitchcock 
CAH-7. 
Project  No.  5295-006,  City  and  County  of 
San  Francisco 
CAH-8. 
Project  No.  9690-026,  Orange  and 
Rockland  Utilities,  Inc. 
CAH-9. 

Project  No.  11370-001.  BAE  Energy.  Inc. 
CAH-10. 


Project  No.  2100-054.  California 
Department  of  Water  Resources 
CAH-1 1. 
Project  No.  7888-006-,  COMTU  Falls 
Corporation 
CAH-12. 

Pn^jort  \'os.  7895-007.  8435-018,  8466- 
020  and  8812-020,  Independence 
Electric  Corporation 

Consent  Agenda — Electric 

CAE-1. 
Docket  No.  ER94-1 240-000,  Maine  Public 
Service  Company 
CAE-2. 
Docket  No.  ER94-1397-OO0.  Loston  Edison 
Company 
CAE-3.  ■ 

Docket  Nos.  ER93-889-O00  a.id  001 . 
Citizens  Utilities  Company 
CAE^. 
Docket  No.  ER94-8-000.  PECO  Energy 
Company 
CAE-5. 

Omitted 
CAE-6. 

Omitted 
CAE-7. 

Docket  Nos.  fiL91-32-003  i.nd  EL91-34- 
003.  Power  Authority  of  the  State  of  New 
York  and  Municipal  Electric  Utilities 
Association  of  New  York  State  v.  Long 
Island  Lighting  Company 
CAE-8. 
Docket  No.  ER94-1 2 17-001,  Consolidated 
Edison  Company  of  New  York,  Inc. 
CAE-9.  • 

Docket  No.  ER94-773-002.  Long  Island 
Lighting  Company 
CAE-10. 

Docket  Nos.  ER93-201 1-002,  ER93-2021- 
002,  EF93-2041-O02.  EF94-2081-002 
and  EF94-2091-O02.  United  States 
Department  of  Energy— Bonneville 
Power  Administration 
CAE-1 1. 

Docket  No.  EL95-57-001 ,  Louisiana  Public 
S(;r\-ice  Commission.  Attorney  General  of 
the  State  of  Mississippi  and  Mississippi 
Public  Service  Commission  v.  Entergy 
Services,  Inc. 
C'\E-12. 

Docket  No.  ER93-266-001,  Boston  Edison 
Company 
CAE-1  ^. 

Docket  No.  ER92-592-003,  Yankee  Atomic 
Electric  Company 
CAE-14. 
Docket  No.  EG94-87-00*3,  Hermiston 
Power  Partnership 
CAE-1 5. 
Docket  No.  EG94-88-0(»0,  Power  Barge 
Antilles,  LP. 
CAE-1 6. 

Docket  No.  EG94-86-000.  CMS  Operating 
S.A. 
CAE-1 7. 
Do{;ki;t  No.  EG94-85-000,  Private  Power 
Operators  Limited  '        ■ 

CAE-18. 


JMI 


Docket  No.  EG94-84-OO0,  TIED  VIII-H  Inc. 
r^E-19. 
Docket  No.  EL94-1 7-000.  Florida  P6wcr 
Corporation      -  . 

CAE-20. 
Docket  No.  EL94-34-00p.  Western 
Resources,  Inc. 
CAE-21. 

Docket  Nos.  ES94-29-600.  001.  002.  003. 
ES94-32-000,  001  and  002.  Robbins 
Resource  Recover\'  Partners.  L. P. 
CAE-22. 

Docket  Nos.  EL94-29-O00  and  QF87-433- 
002.  Chambers  Cogeneration  Limited 
Partnership 

c:ae-23. 

Docket  Nos.  EL92-1-000  and  ER92-342- 
000,  Carolina  Power  &  Light  Company 

Consent  Agenda — Oil  and  Gas 

cag-1. 

Docket  No.  PR94-14-000.  TransokCas 
Transmission  Company 
CAG-2. 

Docket  No.  PK94-1 5-000.  Aquila  Gas 
Systems  Corporation 
r^G-3. 

Docket  No.  PR94-1 7-000.  Mississippi 
■  •  Valley  Gas  Company 
CAG-4. 

Omitted 
CAC;-5. 

Docket  No.  RP94-34  2-000.  Colorado 
Interstate  Gas  Company 
CAG-6. 
Docket  No.  RP94-363-000,  Koch  Gateway 
Pipeline  Company 
(:Arr-7. 
Docket  No.  RP94-3b4-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG-8. 

Docket  Nos.  RP94-365-000  and  001 , 
Williams  Natural  Gas  Compnnv 
CAG-9. 

Dcx;ket  Nos.  RP85-177-120  and  RP85- 
177-122,  Texas  Eastern  Tran.smission 
Corporation 
CAC^^IO. 
Docket  No.  RP93-1 06-006.  Texas  Gas 
Transmission  Corporation 
CAG-11. 
DockefNos.  RP94-43-004.  005  and  006, 
ANR  Pipeline  Company 
CAG-1 2. 
Docket  No.  RP94-158-002.-C<jlumbia  Gas 
Transmission  Corporation 
C.A(;-13. 

Docket  Nos.  RP94-1 83-001.  002,  CP79- 
374-000  and  CP79-382-OO0.  Southern 
Natural  Gas  Company  Dtjcket  No.  CP79- 
382-000,  South  Georgia  Natural  Gas 
Company 
CAG-14. 
Docket  Nos.  RP94-197-O00and  RP93- 
151-007,  Tennessee  Gas  Pipeline 
Company 
GAO-15. 
D<xket  Nos.  RP94-302-001  and  002,  Texas 
Gas  Transmission  Corporation 

Gr\G-16. 

Docket  No.  RP94-31 1-000.  North  East  Heat 
-     &  Light  Company  v.  National  Fuel  Gas 

Supply  Corporation 
CAG-17.   ' 
Docket  No.  RP94-330hOOO.  t:amcgie 
.Natural  Gas  Company 
CAG-1 8. 


Docket  No.  RP94-12O-006,  Koch  Gateway 
Pipeline  Company 
CAG-1 9. 
Docket  No.  RPJ4-248-001 ,  K  N  Interstate' 
-Gas  Transmission  Company 
r^G-20. 
Docket  No.  RP94-345-000.  Northwest 
Pipeline  Corporation     - 
CAG-21. 

Docket  No.  RP94-200-000, 
Transcontinental  Gas  Pipe  Lini; 
Corporation 
CAG-22. 

Docket  Nos.  RP90-1 37-016.  T.M93-6-19- 
007,  RP93-1 75-004,  and  R.S92-13-012. 
Williston  Basin  Interstate  Pipeline 
Company 
CAG-23. 
Docket  No.  RP94-1 84-000.  JMG  Power 
Projects  V.  Tennessee  Gas  Pipeline 
Company 
Docket  No.  RP94:-261-002,  Tennessee  Gas 
Pipeline  Company 
GAG-24. 
.      Docket  No.  CP89-71O-014. 

Transcontinental  Gas  Pipe  Lino 
Corporation 
Docket  No.-CP88-_l  71-036,  Tennessee  Gas 
Pipeline  Company 
CAG-25. 
Docket  No.  RP91-166-000,  Northwest 
Pip>eline  Corporation 
GAG-26. 
Docket  No.  RP94-1 53-001,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-27. 

Docket  No.  RM94-18-001,  Removal  of 
Outdated  Rcgulaticjns  Pertaining  to  the 
Sales  of  Natural  Gas  Production 
CAG-28. 
Docket  No.  MG94-4-O01.  Alabama- 
Tennessee  Natural  Gas  Company 
CAG-29. 
Docket  No.  PR94-9-Q01.  Michigan 
Consolidated  Gas  Company 
CAG-30. 
Docket  Nos.  OR92-8-005,  OR93-5-003. 
OR94-3-O02  and  OR94-4-002.  .SFPP,  L. 
P.        . 
CAG-31. 

Docket  Nos.  TM91-6-37-003  and  T.M92- 
7-37-002,  Northwest  Pipeline 
Corporation 
CAG-32.. 
Docket  No.  RP93-108-001.  El  Paso  Natural 
.  Gas  Company 
CAG-33. 

Docket  Nos.  RP94-263-001  and  000.  Texas 
Ea#tcm  Transmission  Corporation 
CAG-34. 
Docket  Nos.  RP86-10-O16  and  020. 
Williston  Basin  Interstate  Pipeline 
Company 
CAG-35. 
Docket  Nos.  RP93-14-019.  RP86-41-013. 
RP87-14-013,  RP90-22-020.  RP93-126- 
007,  RP94-5O-O02,  RP94-55-001 .  RP94- 
110-001.  RS92-28-01 5.  CP88-167-O03- 
and  CP90-643-003.  Algonquin  Gas 
Transmission  Company 
CAG-36..^ 
Docket  No.  GP94-15-001.  Oklahoma 
Corporation  Commission.  Oil  and  Gas 
Conser\ation  Division 
CAG-37. 


Docket  No.  GP94-17-001,  Wyoming  Oil 
and  Gas  Conservation  Commission 
CAG-38. 
Docket  Nos.  RP93-4-012  and  RP94-68- 
003,  Mississippi  River  Transmission 
Corporation 
CAG-39. 
Docket  No.  RM93-4-004.  Standards  For 
Electronic  Bulletin  Boards  Required 
Under  Part  284  of  the  Commission's 
Regulations 
CAG-40. 

Docket  No.  RP94-268-000,  Energy 
Production  Corporation  v.  Koch  Gateway 
Pipeline  Company 
CAG-41. 
Docket  Nos.  R,A92-l-000.  RA83-7-000 

and  RA93-1-000,  The  341  Tract  Unit  of 
.  the  Citronelle  Field 

(:ag-42. 

Docket  Nos.  RS92-23-023,  027.  RP91-20J- 
048  and  RP92-1 3 2-041,  Tennessee  G.is 
Pipeline  Company 
CAC;-43. 
Docket  No.  CP9 1-2 2 06-009.  Tennessee  Gas 
Pipeline  Company 
CAG-44. 
Docket  No.  CP93-20O-O01.  CNG 

Transmission  Corporation 
Docket  No.  CP93-1 98-001,  Big  Sandy  (ias 
Company 
C\G-45. 

Docket  Nos.  CP93-565-002  and  RP94- 
314-001,  TexafS  Eastern  Transmission 
Corporation 
CAG-46. 

Docket  Nos.  CP94-59-003  and  CPy4-57- 
002,  Cove  Point  LNG  Limited 
Partnership  and  Columbia  LNG 
Corporation 
Docket  No.  CP94-191-001.  Columbia  Gas 
Transmission  Corporation  and  Qjlumbia 
L.NG  Corporation 
CAG-47. 

Docket  No.  CP94-107-O01,  NorAM  (;..s 

Transmission  Company 
Docket  No.  CP94-201-O01,  BCF  Cii<.  L'..i 
GAG-48. 

Docket  No.  CP89-2 173-003,  Arkla  Energy 
Resources  Company  and  Mississippi 
River  Transmission  Corporation 
■  Docket  No.  CP89-2 195-003,  ANR  Pip<?li:)i' 
Company 
(LAG-49.  Omitted 
GAG-50.  Omitted 
CAG-51. 

Do(  ket  No.  CP93-507-000.  Sona! 

Marketing  Company 
Docket  No.  CP94-753-O0O.  I'nitcd  Ci:i.:> 
Gas  Qimpany 
CAG-52. 
Docket  No.  CP94-88-000.  Groat  Likes  (;.•> 
Transmission  Limited  Partnership 
(:AG-53. 

Omitted 
CA(;-54. 
Docket  No.  CP94-714-000. 
Transcontinental  Gas  Pipe  Lino 
Corporation 
CAG-55. 

Docket  No.  CP94-38-000.  Ouathit;.  H:M"r 
Storage  Company.  LLC. 
CAG-56. 

Docket  No.  CP93-362-O00. 
Transcontinental  Gas  Pipe  Line 
Corporation 

c\rr-57. 
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Docket  Na  CP93-500-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG-58. 
Docket  No.  CP94-137-000.  Tennessee  Gas 
Pipeline  Company 
CAG-SQ. 
Docket  No.  CP94-230-000,  Northwest 
Pipeline  Coqxtration 
CAG-60. 
Docket  No.  CP94-16t-000.  Avoca  Natural 
Gas  Storage 
CAG-61. 

Omitted 
CAG-62. 

Omitted 
CAG-63. 
Docket  No.  CP91-231S-003,  Boston  Gas 
Company  • 
CAG-64. 

Omitted 
CAG-65. 

Docket  Nos.  RP94-67-012.  RP94-1 33-005 
and  RP94-165-005.  Southern  Natural 
Gas  Company 
(j\G-66. 
Docket  No.  RP94-348-000.  Granite  State 
Gas  Transmission.  Inc. 
CAG-67. 
Docket  No.  CP94-224-000.  Northern 
Natural  Gas  Company 
CL\G-68. 
Docket  No.  CP94-276-000.  Northwest 
Pipeline  Corporation 
CAG-69. 
Omitted 

Hydro  Agenda 

H-1. 

Project  No.  2306-014.  Citizens  Utilities 
Company.  Order  on  requests  for 
rehearing,  intervention  and  stay. 

Electric  Agenda 

E-1. 

Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Bate  Matters 

PR-1. 
Reserved 

//.  Restructuring  Matters 

RS-1. 
Reserved 

///.  Pipeline  Certificate  Matters 

PC-1. 

Reserved 

Dated:  September  7;  1994. 
Lois  D.  CaaheU. 
Secretary. 

|FR  Doc.  94-22547  Filed  9-»-94:  8:45  ami 
BILUNO  COM  trW-OI-^ 


MARINE  MAMMAL  COMMISSION 
TIME  AND  DATE:  The  Marine  Mammal 
Commission  and  its  Committee  of 
ScientiBc  Advisors  on  Marine  Mammals 
will  meet  in  executive  session  on 
Wednesday.  November  16, 1994  from 
9:00  a.m.  to  9:45  a.m.  The  public 
sessions  of  the  Commission  and  the 
Committee  meeting  will  be  held  on 
Wednesday,  November  16,  from  10:00 
a.m.  to  6:30  p.m.,  on  Thursday, 
November  17,  from  9:00  a.m.  to  5:40 
p.m.,  and  on  Friday,  November  18.  from 
9:00  a.m.  to  noon. 

PLACE:  The  Coonamessett  Inn.  Jones 
Road  and  Gifford  Street,  Falmouth, 
Massachusetts  02541. 
STATUS:  The  executive  sessicm  will  be 
closed  to  the  public.  At  it,  matters 
relating  to  personnel,  the  internal 
practices  of  the  Commission,  and 
international  negotiations  in  process 
will  be  discussed.  All  other  portions  of 
the  meeting  will  be  open  to  public 
observatimi.  Pubhc  participation  will  be 
allowed  if  time  permits  and  it  is 
determined  to  be  desirable  by  the 
Chairman. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  and  Committee  will  meet 
in  public  session  to  discuss  a  broad 
range  of  marine  mammal  matters.  While 
subject  to  change,  major  issues  that  the 
ConunissioD  plans  to  consider  at  the 
meeting  include:  implementation  of  the 
1994  amendments  to  the  Marine 
Mammal  Protection  Act;  the  status  and 
incidental  take  of  harbor  porpoise:  right 
and  humpback  whales  in  the  North 
Atlantic;  reintroduction  of  captive 
marine  mammals  to  the  wild;  the  status 
of  marine  mammals  in  Alaska;  the 
proposed  Acoustic  Thermography  of 
Ocean  Climate  (ATCK!)  experiment;  and 
the  gray  whale,  Hawaiian  monk  seal, 
and  West  Indian  manatee. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  R.  Twiss,  Jr.,  Executive  Director, 
Marine  Mammal  Commission,  1825 
Connecticut  Avenue,  N.W.,  Room  512, 
Washington,  D.C.  20009.  202/602-5504. 

Dated:  September  8.  1994. 
lohn  R.  Twiss,  |r.,  "* 

Executive  Director. 

IFR  Doa  94-22569  Filed  9-»-94;  10:39  am] 

BILUNQ  COOE  6S20-31-M 

NATIONAL  CREOrr  UNION  ADMINISTRATION 
TIME  AND  DATE:  4:00  p.m.,  Friday, 
September  16, 1994. 


PLACE:  Yarrow  Hotel.  1800  Park 
Avenue.  Park  City.  Utah  84060.  (801) 
649-7000. 
STATUS:  Open. 
BOARD  BRIEFINGS: 

1.  Insurance  Fund  Report. 

2.  Legislative  Update. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Proposed  Community  Charter  Expansion 
Request  from  Lima  Superior  Community 
Federal  Credit  Union.  Lima,  Ohio. 

3.  Appeal  of  Denial  of  Field  of  Membership 
Expansion  Request  by  lUlSTHE  Federal 
Credit  Union. 

4.  Proposed  Rule:  Amendment  to  Part  704. 
NCUA's  Rules  and  Regulations.  Corporate 
Credit  Union  Representation. 

5.  Interim  Final  Rule:  Part  70«a.  NCUA's 
Rules  and  Regulations,  Mergers  of  Federally 
Insured  Credit  Unions:  Voluntary 
Termination  or  Conversion  of  Insured  Status. 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretar>-  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker. 

Secretary  of  the  Board. 

IFR  Doc  94-22654  Filed  9-d-94;  2:59  pmj 

BILLINC  COOE  753$-01-M 

UNITED  STATES  INSTITUTE  OF  PEACE 

DATE/TIME:  Thursday,  September  22. 
1994.  9:15  a.m.-5:30  p.m. 
LOCATION:  First  Floor  Conference  Room. 
1550  M  Street,  NW,  Washington,  DC 
20005. 

STATUS:  (Open  Session) — Portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act.  Public  Law  98-525. 
AGENDA:  Approval  of  Minutes  of  the 
Sixty-sixth  Meeting  of  the  Board  of 
Directors;  Chairman's  Report; 
President's  Report:  General  Issues; 
Discussion  of  Budget  for  FY  '95-'96 
with  the  Board. 

CONTACT:  Mr.  Gregory  McCarthy, 
Director,  Public  Affairs  and  Information, 
Telephone:  (202)  457-1700. 

Dated:  September  8.  1994. 
Charles  E.  Nelson. 

Vice  President,  United  States  Institute  of 
Peace. 
|FR  Doc  94-22564  Filed  9-8-94;  10:24  ami 
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Loans  for  South  Africa  Private  Sector  Housing  Guaranty 
Program  ' 


994 


JMI 


Memorandum  for  the  Administrator  of  the  Agency  for 
International  Development 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)(1)  of  the  Foreion 
Assistance  Act  of  1961.  as  amended,  I  hereby  determine  that  it  is  important 
to  the  security  interests  of  the  United  States  to  furnish  assistance  to  South 
Africa,  in  the  form  of  Housing  Guaranty  loans  of  up  to  $75  million,  without 
regard  to  any  limitations  contained  in  the  Fiscal  Year  1994  Foreign  Oper- 
ations. Export  Financing,  and  Related  Programs  Appropriations  Act. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


IXllUwU^AM  ^^PtO^ludk^CA/^ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Chapter  III 
[FHWA  Docket  MC-92-33] 

Zero  Base  Review  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs); 
Critical  Regulatory  Issues  Being 
Researched 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  critical  regulatory 
issues;  reopening  of  public  docket; 
request  for  information. 

summary:  The  FHWA  is  providing  a 
listing  of  critical  regulatory  issues  to  be 
researched  under  the  second  phase  of  its 
zero  base  regulatory  review.  These 
regulatory  issues,  framed  as  questions, 
resulted  from  a  series  of  public  hearings 
held  throughout  the  country  during  late 
1992  and  eai\y  1993.  The  hearings  were 
held  to  obtain  information,  views, 
opinions,  and  recommendations  on  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  from 
representatives  of  the  motor  carrier 
industry,  the  insiu-ance  industry, 
enforcement  personnel,  universities, 
and  other  interested  parties.  The  FHWA 
v\rill  be  conducting  a  comprehensive 
literature  search  to  identify  completed 
or  existing  research  studies  that  will 
provide  insight  on  these  critical  issues. 
The  FHWA  is  seeking  information  from 
individuals  and  organizations  who  may 
have  conducted  research  that  addresses 
the  issues  provided  in  this  notice,  who 
know  about  research  that  has  been 
conducted,  or  who  can  identify  others 
who  have  completed  or  are  in  the 
process  of  completing  research. 
DATES:  Information  on  the  identification 
of  relevant  research  studies  will  be 
collected  until  further  notification  in  the 
Federal  Register. 

ADDRESSES:  Please  submit  the  name  of 
the  research  organization(s),  the  title 
and  date  of  the  relevant  study  or 
studies,  the  ncime  of  the  principal 
researcher(s),  etc.,  to  FHWA  Docket 
MC-92-33.  Room  4232,  HCC-10,  Office 
of  the  Chief  Counsel,  FHWA,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  All  information  received  will  be 
available  for  examination  at  the  abo%'e 
address  from  8:30  a.m.  to  3:30  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  information  must  include  a 
self-addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  J.  Osiecki,  Office  of  Motor  Carrier 
Standards,  (202)  366-4340.  or  Mr. 


Charles  E.  Medalen.  Office  of  Chief 
Counsel,  (202)  366-1354,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
concept  of  the  zero  base  review  is  to 
take  a  completely  fresh  look  at  the  safety 
regulations  governing  the  interstate 
motor  carrier  industry.  The  objective  of 
this  project  is  to  improve  the  regulations 
so  they:  (1)  Have  a  more  dramatic 
positive  effect  on  safety  and  the 
reduction  of  accidents,  (2)  are  more 
easily  understood  by  the  industry,  (3) 
have  a  greater  performance  orientation, 
and  (4)  are  easier  to  interpret  and 
enforce. 

The  first  phase  of  this  project  was 
initiated  in  1992  when  FHWA  opened  a 
public  docket  and  notified  all  interested 
parties  through  the  Federal  Register  on 
August  18, 1992  (57  FR  37392)  that  it 
would  be  holding  a  series  of  public 
hearings  to  obtain  comments  and 
recommendations  for  improvement  of 
the  FMCSRs.  Pursuant  to  the  August, 

1992,  notice,  and  two  subsequent 
notices  in  the  Federal  Register  (57  FR 
53089  and  57  FR  60784),  11  public 
hearings  and  14  focus-group  sessions 
were  held  throughout  tbe  country.  In 
addition,  the  public  docket  which 
opened  on  August  18,  1992,  was 
subsequently  closed  effective  April  1, 

1993,  pursuant  to  57  FR  60784.  This 
initial  phase  of  the  zero  base  project  was 
completed  in  September  1993,  with  the 
development  of  a  final  report, 
completed  in  three  volumes, 
suminarizing  the  recommendations 
received  at  tfre  public  hearings,  the 
focus-group  sessions,  and  through 
letters  to  the  public  docket.  Many  of  the 
critical  issues  provided  later  in  this 
notice  are  a  direct  result  of  information 
and  recommendations  received  during 
Phase  I.  The  final  report,  Zerobase 
Review  of  the  FMCSRs,  for  Phase  I  is 
available  to  the  industry  and  the  general 
public  through  the  National  Technical 
Information  Service  in  Springfield, 
Virginia  (1-800-553-6847  or  local  703- 
487-4650),  for  a  nominal  fee.  The  access 
and  report  numbers  are  as  follows  for 
each  volume:  Volume  I,  Executive 
Summary  PB94-100294,  Report  No. 
FHWA-MC-94-002;  Volume  II,  Data 
Analysis  PB94-100302,  Report  No. 
FHWA-MC:-94-003;  Volume  III,  Data 
Summary  PB94-100310,  Report  No. 
FHWA-MC-94-004. 

The  second  phase  of  this  project  is 
currently  underway  and  involves  a 
literature  search  for  existing  research 


studies  that  may  shed  light  on  the 
critical  regulatory  issues  provided  later 
in  this  notice.  The  FHWA  will  also 
develop  a  new  format  and  structure  fo"" 
the  rulebook  of  the  future  during  this 
phase.  The  second  phase  is  scheduled 
for  completion  in  calendar  yearT996. 

The  third  phase  of  zero  base,  which 
will  begin  in  calender  year  1996.  will 
involve  the  actual  writing  of  the  new 
regulations.  As  the  new  regulations  for 
the  rulebook  of  the  future  are  finalized, 
the  FHWA  will  initiate  the  fourth  and 
final  phase  of  the  project,  which  will 
involve  drafting  and  disseminating  non- 
regulatory,  user-friendly  guides  for 
specific  industries  or  segments  of  the 
regulated  population. 

The  FHWA  is  seeking  information 
from  the  public  on  these  critical 
regulatory  issues  to  supplement  its 
planned  literature  search  effort  to  locate 
research  data.  Following  are  the  critical 
regulatory  issues  on  which  the  FHWA  is 
seeking  information: 

Applicability,  Administrative,  and 
Other  Requirements 

1 .  Applicability 

a.  In  the  definition  of  a  commercial 
motor  vehicle  (CMV)  established  by  the 
Motor  Carrier  Safety  Act  of  1984.  should 
FHWA  ask  Congress  to  substitute  for  the 
term  "gross  vehicle  weight  rating." 
which  now  defines  the  agency's 
jurisdiction,  the  term  "gross  vehicle 
weight  rating  or  gross  vehicle  weight"? 
[see  §390.51 

b.  At  what  GVW  or  gross  vehicle 
weight  rating  (GVWR)  should  the 
commercial  driver's  license  (CDL) 
regulations,  alcohol  and  drug  testing 
regulations,  and  the  FMCSRs  apply? 
(see  §§  382.103,  383.3,  383.5,  390.3  and 
390.5] 

2.  Exemptions  and  Waivers 

a.  Should  there  be  exemptions? 

b.  What  are  the  minimum 
documented  grounds  to  justify 
exemptions  or  waivers  for  unique 
operating  circumstances  (e.g.,  logging.    - 
farming,  utilities,  etc.)  or  localized 
circumstances  (e.g.,  emergencies,  etc.)? 
[see  §  390.3] 

3.  Reading  Level  and  English 
Requirement 

a.  At  what  comprehension  level  are 
the  current  FMCSRs  written? 

b.  At  what  comprehension  level 
should  the  new  regulations  be  written 
for  better  customer  understanding? 

c.  Is  there  justification  to  require 
drivers  to  be  able  to  read  and  speak  the 
English  language?  [see  §391.11(b)(2)l 


4.  Aid  and  Abet 

a.  Should  FHWA  ask  Congress  for 
jurisdiction  over  non-hazardous 
materials  (HM)  shippers? 

b.  Should  FHWA  ask  Congress  for 
jurisdiction  over  entities  such  as  non- 
HM  shippers,  insurance  companies, 
health  care  professionals,  etc.  who  may 
aid  and  abet  violations  of  the  FMCSRs? 
(see  §390.13] 

5.  Financial  Responsibility - 

a.  Are  the  current  levels  of  financial 
responsibility  sufficient?  [see  §§  387.9 
and  387.33] 

b.  Should  additional  types  of  motor 
carriage  (i.e.,  private  motor  carriers  of 
passengers)  be  required  to  meet  the 
minimum  levels? 

-  6.  Part  397 

Could  part  397  be  included  in  part 
177?  What  would  be  the  result  of  such 
a  change? 

7.  Part  398 

Could  it  be  deleted?  What  arguments 
could  be  made  to  maintain  the 
requirements?  What  would  be  the  result 
of  deleting  the  part?  [see  part  398] 

8.  Part  399 

Could  it  be  deleted?  What  arguments 
could  be  made  to  maintain  the 
requirements?  What  would  be  the  result 
of  deleting  the  part?  [see  part  399] 

Driver  Requirements 

1 .  Driver  Fatigue 

a.  What  are  the  effects  of  loading  and 
unloading  on  driver  fatigue? 

b.  What  is  the  validity  and  predictive 
power  of  pre-drive  fitness- for-duty 
devices? 

c.  What  is  the  state-of-the-art  and 
state-of-the-practice  for  fatigue  testing/ 
monitoring  devices? 

d.  What  should  be  the  preferred 
method  to  track  driver  fatigue  that  may 
ease  the  paperwork  burden  on  industry, 
but  also  facilitate  enforcement?  [see 

§§  395.8  and  395.15] 

2.  Drug  &■  Alcohol  Testing 

Should  Medical  Review  Officers  be 
certified?  If  so.  Federal,  State,  or  local 
certification  process?  What  should  be 
the  minimum  standards?  [see  §§  391.85 
and  391.87] 

3.  Medical  Requirements 

a.  Should  health  care  professionals 
performing  medical  exams  be  certified 
to  do  so?  If  so.  Federal,  State,  or  local 
certification  process?  [see  §  391.43] 

b.  Could  Medical  Review  Boards  be 
established  to  resolve  conflicts  of 


medical  evaluations?  If  so,  at  what  level, 
Federal,  State?  [see  §  391.47] 

c.  Is  there  a  need  for  a  minimum 
driving  age  for  interstate  drivers?  By 
industry,  i.e.,  farmers,  off-road, 
seasonal,  etc.? 

d.  In  light  of  age  discrimination  laws, 
should  there  be,  as  a  matter  of  public 
policy,  a  maximum  age  requirement  for 
CMV  drivers?  [see  §  391.11(b)] 

e.  Is  it  possible  to  establish  objective 
minimum  requirements  which  must  be 
met  for  medical  waivers  (which  can  be 
used  by  non-medical  personnel  to  make 
a  determination)? 

4.  CDL 

a.  Should  there  be  periodic  skills  and 
knowledge  retesting  of  drivers  for  CDL 
purposes?  [see  §  383.71] 

b.  What  are  the  merits  of  using 
simulation  in  CDL  skills  testing?  [see 
§383.133] 

-    c.  Could  the  CDL  be  merged  with  the 
medical  certification  process  in  part 
391,  including  the  issuance  of  medical 
waivers?  If  so,  what  needs  to  be  done  to 
doit? 

d.  How  often  should  medical 
•  examinations  be  required?  [Annually, 
every  2  years,  etc.] 

5.  Training 

a.  What  level  of  training  is  necessary 
for  a  driver  to  be  a  safe  driver  in  three 
specific  areas:  geographic,  weather,  and 
cargo  (including  the  transportation  of 
hazardous  materials)? 

b.  Is  the  CDL  HM  endorsement 
requirement  necessary  in  light  of  the 
Research  and  Special  Programs 
Administration's  HM  training 
requirement? 

fsee  49  CFR  172.700] 

6.  Documentation 

What  driver  documentation  should  be 
maintained  in  the  vehicle  to  provide 
adequate  safety  oversight  by 
enforcement  personnel? 

Vehicle  Requirements 

1.  Vehicle  Performance 

a.  What  defective  mechanical  items 
are  most  frequently  cited  during 
accidents?  Do  the  cited  violations  have 
a  direct  correlation  to  accidents?  What 
are  the  best  means  to  identify  them?  [see 
appendix  G  to  the  FMCSRs) 

b.  Should  the  out-of-service  criteria  be 
-placed  in  regulation? 

2.  Mechanic  Training 

a.  Is  training  for  CMV  mechanics/ 
inspectors  currently  adequate? 

b.  What  level  of  training  is 
appropriate?  Is  it  appropriate  to  have 
required  levels  of  mechanic  training? 


c.  Should  there  be  a  requirement  to  be 
certificated  as  a  CMV  mechanic?  If  so, 
could  it  be  done  through  a  knowledge 
and  skills  demonstration? 

3.  Inspection  Documentation 

a.  What  are  the  benefits  of  using  on- 
board computers? 

b.  Should  FHWA  require  on-board 
computers  to  record  safety  and 
performance  data? 

c.  What  data  should  be  required? 

d.  What  is  the  most  appropriate 
method  of  ensuring  the  vehicle  is  safe 
both  prior  to  use  and  just  after  use?  [see 
§§392.7  and  396.11] 

4.  Equipment  Standards 

What  is  the  feasibility  of  a  safety  self- 
diagnostic  system  for  CMVs?  Is 
prevention  cost-beneficial? 

5.  Documentation 

What  vehicle  safety  documentation 
should  be  maintained  on  the  vehicle  to 
provide  adequate  safety  oversight  by 
enforcement  personnel? 

Motor  Carrier  Requirements 

1 .  Safety  Fitness 

a.  What  is  safety  fitness?  Should  there 
be  various  levels? 

b.  Is  there  a  minimal  acceptable  level 
of  safety  fitness?  [see  §§385.3,  385.5, 
and  385.7] 

c.  Do  size  and  weight  violations  have 
a  correlation  to  accidents?  Should  size 
and  weight  violations  be  considered  in 
the  safety  fitness  determination? 

d.  Should  CDL  violations,  and  other 
traffic  violations,  be  considered  in  the 
safety  fitness  determination? 

2.  Driver  and  Vehicle  Information 

Because  there  are  privacy 
implications  to  information  gathering  on 
drivers,  is  there  a  network^potential  for 
carrier  exchange  of  driver  information? 
Could  motor  carriers  access  State  motor 
vehicle  databases  to  check  driver 
information? 

3.  Documentation 

a.  What  documentation  must  be 
maintained  by  a  carrier  that  indicates 
satisfactorj'  safety  performance? 

b.  What  minimum  documentation 
must  a  carrier  maintain  to  ensure  that  a 
driver  and  a  vehicle  is  safe? 

(23  use.  315:  49  CFR  1.48) 

Issued  on:  September  1. 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator 
[FR  Doc.  94-22394  Filed  *-9-94;  8:45  am] 
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Title  Stock  Number  Prtce       Revision 

1.  2  (2  Resented) (869-022-00001-2) ... ...     $5.00 

3  (1993  Compdotion 
ar>dPoRl5  100  and 
101) (669-022-00002-1)  .. 


(869-022-00003-^ 


33.00 
550 


5  Parts: 

1-699  

700-1199  

1200-€nd,«<6 
Reserved) .... 

7  Parts: 

0-26 

27-45 

46-Sl 

S2  ...... 

53-209 

2)0^99 .. 

300-399 

400-699. 

700-899  „ 

900-999.... 

1000-1059 

1060-1119 

1120-1199 

1200-1499 

1500-1899 

1900-1939 

1940-1949 

1950-1999 

200(Knd 

8  .__.. 

»  Parts: 
I-I99  _... 
200-End  . 


(869-022-00004-7). "22.00 

(869-C22-00005-5) 19.00 


Jort  1.  1994 

'  Jon.  T,  1994 
Jon.  1,  199« 

Jorr.  1.  1994 
Jon.  1,  1994 


.  (869-022-00006-» 2Zm        Jon.  1,  1994 


.(869-022-00007-1) 21  i» 

.  (869-022-00006-(9  ......  14X10 

.  (869-O22-00009-8)  .„...  20J» 

.  (869-022-00010-1)  .„..  30.00 

.  (869-022-0001 !-(» 23i» 

.  (869-022-0001 2-« 32m 

.  (869-022-0001 3-6) i6JO0 

.  (869-022-00014-4) )8i)0 

.  (869-O22-O0015-2)  .„  22S10 

.  (869-022-00016-1) 34.00 

.  (869-022-0001 7-9)  „.„.  23.00 

.  (869-022-00018-7) 15.00 

.(869-022-00019-5.™.-  12.00 

.  (869-O22-0002O-9) 30.00 

.  (869-022-00021-7)  „...  30.00 

.  (869-O22-O0022-5) 16.00 

.  (869-022-00023-3) 30.00 

.  (869-022-00024-1) 35iM 

.  (869-022-00025-0)  ...„.  UJOO 


Jon.  1. 
Jon.  1, 
*Joa  1, 
Jon.  1. 
Joo.  1, 
Jon.  1, 
Joal, 
Joa  1. 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jan.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jan.  L 
Jon.  1, 
Joa  1, 


1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 


(869-O22-O0026-8) 


. (869-022-00027-6) 
1669-Q22-O002&~*i 


10  Parts: 

0-50  (869-022-00029-2) 

51-199 , _...  (869-022-00030-6) 

200-399  „_ (869-022-0003  M) 

400-499 (869-022-00032-2) 

500-£nd „ (869-022-00033-1) 


22.00 

29.00 
2100 

29.00 
22.00 
15.00 
21.00 
37.00 


Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 

Joa  1,  1994 
Jon.  1.  1994 
«Jon.  1.  1993 
Jon.  1,  1994 
Jon.  1.  1994 


11  . 

12  Parts: 

1-199  ..„ (869-022-00035-7) 

200-219  ...._ (669-022-00036-5) 

220-299 (869-022-00037-3) 

300-499 (869-022-00038-1) 

500-599  . (869-022-00039-0) 

600-£nd  (869-022-00040-3) 


(869-022-00034^9) .__.     14J»       Jon.  1,  1994 


12.00 
16.00 
28.00 
22.00 

2am 

32.00 


Jon.  i;  1994 
Joa  1,  1994 
Jon.  1,  1994 
Joa  1,  1994 
Jon.  !.  1994 
Jon.  1.  1994 
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(869-022-00041-1) 


30.00        Jon.  1,  1994 


TMe 


Stock  N« 


14  Parts: 

1-59 (869-022-00042-O) 

60-139 _; „.  (869-022-00043-6) 

140-199  . , (869-022-00044-6) 

200-1 199 (66W)22-00045-4) 


32.00 
26.00 
13.00 
23.00 


1 200-End (869-022-00046-2) 16.00 

15  Parts: 

0-299  (869-022-00047-1) 15.00 

300-799 (869-022-O0048-4) 26.00 

800-€nd  .._ __ (869-022-00049-7) 23.00 

16  Parts: 

0-149 (869-O22-0005O-!) 

150-999 : (869-O22-00051-9) 

1000-End (869-022-00052-7) 

17  Parts: 

1-199  

200-239  

240-€nd  


6.50 
16.00 
25.00 


...  (869-022-00054-3)  .....  20.00 
,„.  (869-022-00055-1)  „...  23.00 
....  (869-022-00056-0) 30.00 


18  Parts: 

1-149  

150-279  „. 
280-399  _.. 
400-End  .... 

19  Parts: 

1-199  

200-€nd  .._ 

20  Parts: 

1-399  

400-499  „„ 
500-€nd  .._ 


. (869-022-00057-8) 
.  (869-022-00058-W 
. (869-022-00059-4) 
.(869-022-00060-8) 


(869-022-00061-6) 

(869-022-00062-4i 


16.00 

IT.W 

13.00 
11.00 

39.00 
12.00 


-.- — ..  (869-022-00063-2) 20.00 

(669-022-00064-1) 34.00 

-._ (669-022-00065-9) 31.00 

21  Parts: 

1-99  _ (869-022-00066-7) 16.00 

100-169 _ (869-022-00067-5) 21.00 

170-199  „ (669-022-00068-3) 21.00 


200-299 (869-022-00069-1) 

300-499 „ (869-022-O007O-5) 

500-599  . — . .„ (869-022-00071-3) 

600-799 (869-022-00072-1) 

800-1299  ..„ __ (869-022-00073-0) 

1300-End  ._ (869-022-00074-8) 

22  Parts: 

1-299  .... 
300-End 


23  _. 

24  Parts: 

0-199  ; 

200-499  .... 
500-699  .„. 
700-1699  .. 
1700-End  .. 


.  (869-022-00075-6) ._ 
.  (869-022-00076^  ._. 

,(669-019-00077-1) 21.00        AfK.  1. 


7.00 
36.00 
16.00 

850 
22.00 
13.00 

32.00 
23.00 


(869-022-00076-1) 36.00 

.._;.._„..  (869-022-00079-9) 38.00 

(869-022-00060-2) 20.00 

(S69-022-00081-1) 39.00 

(669-022-00082-9) 1 7.00 

25  (869-022-00083-7) 32.00 

26  Parts: 

§§1.0-1-1.60 

§§  1.61-1. 1« 

§§1.170-1.300  ..... 

§§1. 301-1  >»0 

§§  1.401-1.440 

§§1.441-1.500  

§§1.501-1^10  ...„. 

§§1.641-1-850 

§§1.651-1.907  

§§1.908-1.1000  .... 
§§1.1001-1.1400  .. 

§§1.l401-€t>d  

2-29 

30-39 

40^  „_ _ 

50-299 „ 

300-499 

500^99 _.. 


.  (869-022-00084-5) 20.00 

.  (869-022-00085-3) 33.00 

.(869-022-00086-1) 24.00 

.  (869-022-00087-0)  ..„..  1 7.00 

.  (869-022-00068-8)  „....  30.00 

.(669-022-00089-6)  22  00 

.  (869-022-00090-0) ._..  51 .00 

.  (869-022-00091-6)  .„„.  24CjO 

.  (869-022-00092-6) 26.00 

.  (869-022-00093-4) 27.00 

.  (869-022-00094-2) 24.00 

.  (869-022-00095-1)  ...„.  32.00 

.  (869-022-00096-^ 24.00 

.  (869-022-00097-7) 16.00 

.  (869-022-00096-4) 14.00 

.  (669-022-00099-3)  „...  14.00 

.  (669-022-00100-1)  ._„.  24.00 

.  (869-022-00101-9) 6.00 


Price      Reviston 


Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1. 

Jon  1. 
Jon.  1. 
Jon  1 

Jon.  1. 
Jon  1 
Jon  1 

Api  1 
Api  I 
Apr    I 

Api  I 

A0(  1 

Apr  1 

Apr  I 

Apt  I 
Apr  I. 

Apr.  1. 
Apr.  1. 
Apr  1. 

Ajx.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  I. 

Apt.  1, 
Apr.  1. 


JMI 


Apr.  1, 
Apr  1. 
Apr  1. 
Apt.  1, 
Apr.  1, 

Apr   1. 

Apr.  1. 
Apr.  1. 
Apt.  1, 
Apr.  1, 
Apr.  1, 
Api.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr  1. 
Apr.  1. 
Apr.  1, 
*Api   1, 


994 
994 
994 
994 
994 

994 
994 
994 

994 
9W 
994 

99a 
994 
904 

994 
994 
994 
994 

994 
994 

994 
994 
994 

994 
994 
994 
994 
994 
994 
994 
994 
994 

994 
994 

993 

994 
994 

994 
994 
994 

9,4 


994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
1994 
994 
994 
994 
994 
990 


JV 


Federal  Register  /  Vol.  59,  No.  175  /  Monday,  September  12,  1994  /  Reader  Aids 


Federal  Register  /  Vol.  59.  No.  175  /  Monday.  September  12,  1994  /  Reader  Aids 


Tltie                                 Stock  Numb«r  Pric* 

600-€nd  (869-022-00102-7) 8.00 

27  Parts: 

1-199 (869-022-00103-5) 36.00 

200-€nd  -...,. (869-022-00104-3) 13.00 

28  Parts: 

1-42 (869-019-00105-1) 27.00 

43-end ....(869-019-00106-9)  21.00 

29  Parts: 

0-99  -... 

100-499 

500-899  

900-1899  

1900-1910  (§§  1901.1  to 

1910.999)  

1910  (§§  1910.1000  to 

end)  

1911-1925 ~ 

1926 » 

1927-End  


(869-O22-O0107-8) 21.00 

(869-€19-0010«-5) 9.50 

(869-019-00109-3) 36.00 

(869-019-001 10-7) 17.00 


(869-019-00112-3) 21.00 

(869-019-00113-1) 22.00 

„ (869-019-001 14-01 33.00 

(869-019-00115-8) 36.00 

30  Parts: 

1-199  (869-019-00116-6) 27.00 

200-699 (869-019-00117-4) 20.00 

700-€nd  (869-019-00118-2) 27.00 

31  Parts: 

0-199  (869-019-00119-1) 18.00 

200-End  :.....  (869-019-00120-4) 29.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vd.  II 19.00 

1-39,  Vol.  Ill „ 18.00 

1-190  (869-019-00121-2) 30.00 

191-399 (869-019-00122-1) 36.00 

400-629 (869-022-001 23-0) 26.00 

630-«99 (869-022-00124-8) 14.00 

•700-799  (869-022-00125-6) 21.00 

800-£nd  (869-019-00126-3) 22.00 

33  Parts: 

1-124 (869-019-00127-1)  .. 

125-199 (869-019-00128-0)  .. 

20(>-€nd (869-022-00129-9)  .. 


^20.00 
25.00 
24.00 

34  Parts: 

1-299  (869-019-00130-1) 27.00 

300-399 (869-019-00131-0) 20.00 

400-£nd  (869-019-00132-8) 37.00 

35 (869-019-00133-6) 12.00 

36  Parts: 

1-199  (869-019-00134-4)  .. 

20O-€nd  (869-019-00135-2)  .. 


16.00 
35.00 

37  (869-019-00136-1) 20.00 

38  Parts: 

0-17  ...._ (869-019-00137-9)  .. 

18-£nd (869-019-00138-7)  .. 

39  (869-019-00139-5)  .. 


31.00 
30.00 

17.00 

40  Parts: 

1-51  (869-019-00140-9) 39.00 

52  ....„ (869-019-00141-7) 37.00 

53-59 (869-019-O0142-5) 11.00 

60  (869-019-00143-3)  35.00 


JMI 


61-80  (869-019-00144-1) 

81-85  (869^)19-00145-0) 

86-99  „ (869-019-00146-8) 

100-149 (869-019-00147-6) 

150-189 (869-019-00148-4) 

190-259 (869-019-00149-2) 

260-299 (869-01 9-00 150-<!)) 

300-399 (869-019-00151-4) 

400-424 (869-019-00152-2) 

425-«99 (869-019-00153-1) 

700-789 (869-019-00154-9) 


29.00 
21.00 
39.00 
36.00 
24.00 
17.00 
39.00 
18.00 
27.00 
28.00 
26.00 


Revision  Dat« 

Apr.  1,  1994 


Title 


Stock  Number 


Apr. 
Apr. 

July 
July 

July 
July 
July 
July 


(869-019-00111-5) 31.00        July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

July 
July 
July 

July 

July 
July 

July 

July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


994 
994 

993 
993 

994 
993 
993 
993 

993 

993 
993 
993 
993 

993 
993 
993 

993 
993 

984 
984 
984 
993 
993 
994 
991 
994 
993 

993 
993 
994 

993 
993 
993 

993 

993 
993 

993 


993 
993 

993 


993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 


Price 
26.00 


790-£n<l (869-019-00155-7)  .. 

41  Chapters: 

1, 1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 


3-4 

7 

8 

9  ...... 

10-17 


14.00 
^.00 

4.50 
13.00 

9.50 


18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  -. 13.00 

1-100  -...  (869-O19-00156-5) 10«) 

101  (869-019-00157-3) 30.00 

102-200 (869-019-00158-1) 11.00 

201-£nd  ;........ (869-019-00159-0) 12.00 

42  Parts: 

1-399  (869-019-00160-3) 24.00 

400-429 (869-019-00161-1) 25.00 

43C!-£nd  • -  (869-019-00162-0) 36.00 

43  Parts: 

1-999  (869-019-00163-8) 23.00 

1000-3999 (869-019-00164-6) 32.00 

4000-End  ....- (869-019-00165-4) 1400 

44 (869-019-00166-2) 27.00 

45  Parts: 

1-199 (869-019-00167-1) 2200 

200-499 (869-019-00168-9) 15.00 

500-1199  (869-019-00169-7) 30.00 

1200-End «...;.... (869-019-00170-1) 22.00 

46  Parts: 

1-40 (869-019-00171-9) 18  00 

41-69  ..(869-019-00172-7) 16.00 

70-89 (869-019-00173-5)  ......  8.50 

90-139 (869-019-00174-3)  ...„.  15.00 

140-155 (869-019-00175-1) 12.00 

156-165 (869-019-00176-0) 17.00 

166-199 (869-019-00177-8) 17.00 

200-499 „....  (869-019-00178-6) 20.00 

500-£nd  (869-019-00179-4) 1500 

47  Parts: 

0-19 (869-019-00180-8)  ...;..  24.00 

20-39 (869-019-00181-6) 24.00 

40-69  (869-019-00182-4) 14.00 

70-79  (869-019-00183-2) 23.00 

80-End  „ (869-019-00184-1) 26.00 

48  Ctiapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  ;....  (869-0 19-00 186-7) 23.00 

2  (Ports  201-251) (869-019-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6 (869-019-00189-1) 23.00 

7-14  „ (869-019-00190-5) 31.00 

15-28 (869-01 9-00191-3) 31.00 

29-End (869-019-00192-1) 17.00 

49  Parts: 

1-99  (869-019-00193-0)  .. 

100-177  (869-019-00194-8)  .. 

178-199 (869-019-00195-6)  .. 

200-399  ....:'. (869-019-00196-4)  .. 

400-799 (869-019-00197-2)  .. 

1000-1199 (869-019-00198-1)  .. 

1200-End (869-019-00199-9)  .. 

50  Parts: 

1-199  ....". (869-019-00200-6)  .. 

200-599 (869-OT9-00201-4)  .. 

600-£nd (869-019-00202-2)  .. 


23.00 
30.00 
20.00 
27.00 
33.00 
18.00 
22.00 

20.00 
21.00 
22.00 


Revision  Date 
July  1,  1993 


J  July 
3  July 
3  July 
J  July 
J  July 
3  July 
3  July 
J  July 
3  July 
iJuly 
3  July 
July 
July 
sjuly 
July 

0:t. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 

Oct. 

Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 


984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
993 
993 
991 
993 

993 
993 
993 

993 
993 
993 

993 

993 
993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 

W3 
993 
993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 

993 
993 
993 
993 
993 
993 
993 

993 
993 
993 


Title                                 Stock  Number  Price      Revision  Date 

Complete  1994  CFR  set _ _...... . .  ..:....»  829.00  1?94 

Microficlw  Cftt  IdHtion. 

Complete  set  (one-time  moiling) 188.00  1991 

Complete  set  (one-time  maing)  ....„ „  188.00  1992 

Conrplete  set  (one-time  nrKjUmg) 223.00  1993 

Subscription  (mailed  as  issued) 244.00  1994 

Individud  copies _... - 2.00  1994 


'  Because  Tlfte  3  is  an  onrnxjl  compikjtion,  ttus  volume  and  all  pievwus  votumes 
jtKiM  be  letqwed  os  o  permanen)  letemmi  somce 

»nie  July  1.  i^as  edrtwn  &  22  CfS  Ports  J-189  cooioro  o  no4e  only  for 
Parts  )-W  indusrve.  for  the  tul  ie«1  o(  the  Oefeme  AoqissAiort  Begulotions 
in  tats  t-39.  contuN  the  itvee  Cffi  volumes  ssued  oi  otJuiv  l.  1«M.  corAirvng 
those  pats. 

i9»  Jiiy  1.  19K  edinn  el  A\  CHt  Otoptea  t-ltS  canton  a  note  only 
(or  Chopiett  I  to  49  Inclusive.  Fo«  the  fuH  text  o(  procurement  regulatioos 
in  Chopters  1  io  49,  consult  the  eleven  CfR  voiunr>e$  issued  as  o«  July  1. 
1984  containing  those  ctxjpters. 

'No  omendments  to  this  volume  were  promutgated  dumg  the  penod  Apr. 
1,  mo  10  Moi.  31,  «994.  The  CFK  volume  issued  April  1.  1990.  should  be 
retained 

*No  omerxJmef^ts  to  this  volume  were  promolgoted  durng  the  period  July 
1,  1991  to  June  X.  vm.  The  Cfl?  volume  issued  X*v  1.  1991.  shouW  be  retoned 

*No  omendmentt  to  it»  volume  (Mere  proraulgaited  duttftg  tbe  period  January 
1.  1993  to  Oeocn^er  H.  1993.  The  CfB  volume  luued  January  I,  1991  should 
be  retained. 


CFR  Index  ond  Findings 
Aids (869-022-00053-5) 38.00        Jon.  1.  19V4 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  tfiing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  day* 
before  this  dace. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 


•^APR     SMITH212J 

••• / 

DEC94  R  1 

:AFRD0     SMITH212J 

/ 

DEC94  R  1 

•  ••• 

:john  smith 

:J0HN  SMITH 

:  212  MAIN  STREET 

:212  MAIN  STREET 

:forestville  md  20747 

• 

•  ••• 

:  FORESTVILLE  MD  20747 

• 

•  ••• 

To  be  sure  that  your  service  continues  without  intemipdon,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  ser/ice 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquin  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscrlptkxi  Order  Fonn     Ch»y  your  order. 

Iftoasyl 


To  fax  your  orders  (202)  512-2233 


*5468 

Ml  ES;  please  enter  my  subiscriptions  as  folows: 

subsaipticns  to  Federal  Register  (FR);  rKluding  the  daily  Federal  Register,  monthly  Index  and  LSA  List 


of  Code  ol  Federal  Regulations  Sections  Affected,  at  *490  C612.50  foreign)  each  per  year 
subscriptions  to  Federal  Register,  daily  only  (FROO),  at  *444  (^55  foreign)  each  per  yeai. 


The  total  cost  of  my  order  is  $_ 


..  (Includes 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  nama 


(Please  type  or  pnnt) 


For  privacy,  chock  box  t)elow: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

□  Check  payatsle  to  Superintendent  of  Documents 


Afdditionai  address/attantion  line 


Street  address 


□  GPO  Deposit  Account    [ 

□  VISA     □  MasterCard   fTl 


I  M  I  i-n 


(expiration  date) 


rr 


City.  State,  Zip  code 


Thank  you  tor  your  order* 


Daytime  phone  inckidir>g  area  code 


Puchase  order  number  (optional) 


Authorizino  signature  *^ 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


The  authentie  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CompiUtion  of 

Presidential 
Documents 


This  unique  Mrvtoe  larovldes  up-to-date 
information  on  l*r»ekionliai  policies 
and  announoOTMnta.  It  oontaint  the 
Ml  text  of  the  President't  put)lic 
■peechet,  ttatamanit,  woMegei  to 
CoryeM,  new  contergnoo.  and  other 
Prwiilaniial  meleriali  retaeMd  by  the 
While  House. 

The  WeeMy  Compilation  carries  a 


Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  put>lished 
periodically.  Other  features  include 
lists  of  acts  approved  by  the 
President,  nominatk)ns  submitted  to 


the  Senate,  a  checldist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activrties  and  White 
House  announcements. 


Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Ontar  ncoMlIng  CodK 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
Ifseasyl 

To  fu  your  orders  (202)  512-2233 

U   YES,  please  enter one  year  subscriptions  for  the  Weekly  CompilatioB  of  Presidential  Docwnents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


L    ^    J 


Q  $103  First  Class  Mail 


..  Price  includes 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  addreas/attention  line) 

(Street  addrew) 

(City.  SUtt,  Zip  code) 

(Daytime  phone  including  area  code) 

U  $65  Regular  Mail 


For  privac}!,  ckeck  boi  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 


U  UfU  Deposit  Account                              1    1    |- 

□  VISA  □  MasterCard        I    1    1      (expiration) 

III         1    1    1    1    1                 1         II        1 

(Purchase  order  no.) 


(Authorizing  signature)  i»4 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


JMI 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  •5133  Charge  your  order. 

vn?C  If*  easy! 

1  £j%^^  please  send  me  the  following  indicated  publications:  To  tw  your  orders  and  lnquir(M-(202)  512-2250 


L.  -  J 


r/iii 


copies  of  DCX:!JNf£NT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foceign  (sders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  addiesa/attention  line) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of  Documents 
Lj  GPO  Deposit  Account 


n 


l-D 


(Street  addieat) 


LJ  VISA  or  MasterCard  Account 


I  I  I  I  I  I  M 


(C3ty,  State,  ZIP  Code) 


L 


± 


(Credit  card  expiration  date) 


Tkank  you  for  yomr  tnkrf 


(Daytime  phone  including  area  code)  ■ 

(Sigaanire) 

4.  Mail  lb:  New  Orders.  Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


(Itov  12/St) 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  inUt)duction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:     '  To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE 


WASHINGTON,  DC 
(TWO  BRIEFINGS) 


September  13  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register 
Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 
WHERE 


DENVER,  CO 

September  21.  9:00  am-12  noon 
Colorado  National  Bank  Building 
12345  W.  Alameda  Parkway. 
Room  207,  Lakewood,  CO 
RESERVATIONS:   Federal  Information  Center 
1-800-359-39S7 
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OFFICE  OF  PERSONNEL  - 
MANAGEMENT 

5  CFR  Parts  213  and  316. 

RIN3206-AF55 

Temporary  and  Excepted  Service 
Employment 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  regulations. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  revising  its 
regulations  governing  use  of  tempQrar>' 
appointments  (i.e.,  appointments    - 
limited  to  1  year  or  less)  to  set  a  uniform 
service  limit  for  such  appointments  in 
both  the  competitive  and  the  excepted 
service  at  1  year  with  no  more  than  one 
1-year  extension  (24  months  total 
service).  This  change  is  intended  to 
ensure  that  temporary  appointments,  - 
under  which  employees  receive  no 
benefits,  are  used  to  meet  truly  short- 
term  needs. 

EFFECTIVE  DATE:  November  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  E.  Spencer,  (202)  606-0960,  or  fax 
(202)606-2329. 

SUPPLEMENTARY  INFORMATION:  On 
February  1,  1994  (59  FR  4601),  0PM 
published  proposed  regulations  to 
reduce  the  time  limit  for  temporary 
appointments,  curtail  use  of  temporary 
hiring  for  extended  seasonal  work,  and 
prohibit  successive  temporary 
appointments  to  the  same  or  successor 
jobs.  We  developed  those  regulations  in 
response  to  Congressional  and  employee 
concerns  and  evidence  that  some 
employees  were,  indeed,  serving  for 
years  under  a  succession  of  temporary 
appointments  with  no  benefits  and  no 
job  security. 

The  proposed  regulations  generated 
numerous  comments  from  agencies, 
Individual  managers  and  employees, 
and  local  employee  organizations.  Many 


of  the  commenters  took  opposite 
positions.  Many  anticipated  changes 
that  will  be  proposed  in  legislation 
implementing  the  recommendations  of 
the  National  Performance  Review  iNPR). 
We  could  not  adopt  all  of  their 
suggestions,  which  are  summarized 
below.  We  have,  however,  attempted  to 
balance  their  various  concerns  and  to 
provide  reasonable  operating  flexibility. 

Relationship  to  NPR 

Many  of  the  commenters  felt  that  the 
proposal  did  not  go  far  enough.  They 
stated  that  the  issue  of  benefits  for 
temporary  employees  should  be 
addressed  directly  by  affording  benefits 
and  within-grade  increases  to  temporary 
employees,  that  long-term  temporaries 
who  have  demonstrated  their  abilities 
on  the  job  should  not  have  to  compete 
with  the  public  for  permanent 
vacancies,  and  that  agencies  should  be 
able  to  set  the  length  of  temporary 
appointments  based  on  mission  needs. 
"  not  arbitrary  regulations. 

OPM  supports  all  of  those  goals. 
These  regulations  are  not  intended  to  be 
the  final  solution  to  all  of  the  problems 
of  temporary  employment.  Rather,  they 
are  an  interim  measure  to  address  those 
issues  within  our  control  pending  more 
comprehensive  reform.  We  expect  that 
legislation  implementing  the  human 
resource  recommendations  of  the  NPR 
will  be  proposed  within  the  next  few 
-months.  Until  such  legislation  is  passed, 
however,  OPM  has  no  authority  to 
establish  those  provisions  by  regulation. 

We  ejxpect  that  the  forthcoming 
legislative  proposal  would  also  allow 
agencies  to  determine  the  maximum 
duration  of  temporary  appointments, 
subject  to  collective  bargaining  or 
consensus  building  procedures.  In  the 
meantime,  however,  we  believe  that 
stricter  service  limits  are  needed  to 
ensure  that  employees  who  .serve  for 
extended  periods  are  not  denied 
benefits  because  of  their  temporary 
status.  We  note  that  the  report  of  the 
National  Performance  Review 
recommended  that  temporary- 
employees  should  serve  no  more  than  2 
years  (24  months)  without  benefits. 

Effect  on  Current  Employees 

Many  commenters  feared  that 
tightening  limits  on  temporary  service 
could  hurt,  not  help,  employees, 
especially  those  who  have  limited  skills, 
whose  conversion  to  permanent  or  term 
appointments  would  be  blocJced  by 


candidates  on  an  agency's 
reemployment  list,  or  who  work  in 
locations  where  there  are  few 
employment  opportunities.  We  share 
this  concern.  We  recognize  that  some 
employees  may  be  terminated  under  the 
new  limits.  On  balance,  however,  we 
believe  that  a  greater  number  would  be 
hurt  if  we  withdrew  these  regulations. 

Employees  serving  under  temporary 
appointments — even  those  who  have 
been  reappointed  or  extended  many 
times— have  no  guarantee  of  continued 
employment.  Contacts  with  agencies 
and  employees  indicate  that  some 
installations  are  not  renewing  temporary 
appointments  as  readily  as  in  the  p.ist 
because  of  reduced  funding. 
Installations  facing  severe  budget  c  uts  or 
downsizing  are  likely  to  reduce  their 
temporary  workforce  even  without 
changes  in  regulation. 

In  installations  that  do  not  face  such 
severe  difficulties,  use  of  term 
appointments,  which  afford  benefits,  to 
fill  longer-lasting  nonpermanent  jobs 
would  provide  more  stability  for  both 
the  agency  and  the  employees.  Some 
agencies  expressed  concern  about  losing 
their  investment  in  training  if 
employees  had  to  be  terminated  after  2 
years  (24  months  total  service).  Use  of 
term  appointments  should  reduce 
turnover  and  its  attendant  recruiting 
and  training  costs,  partially  offsetting 
the  cost  of  providing  benefits  for  the 
employees. 

Converting  Current  Employees  to  Term 
Appointments  Outside  the  Register 

To  facilitate  transition  from  temporary 
to  term  appointments,  agencies  are 
authorized  to  give  their  current 
competitive  service  temporary 
employees  term  appointments  outside 
the  register  in  accordance  with  the 
following  conditions: 

Duration  of  Authority 

This  authority  is  effective 
immediately  upon  publication  of  these 
regulations  and  will  remain  in  effect  for 
6  months.  (Please  note  that  this  is 
different  from  the  effective  date  of  the 
regulations.) 

Eligibility 

This  authority  applies  to  any 
employee  who  is  serving  in  the  ogen<n^ 
under  a  temporary  appointment  in  the 
competitive  service  on  the  publication 
date  and  whose  service  is  needed  for 
more  than  1  additional  year.  SevemI 
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agencies  expressed  concern  that  some 
positions  now  filled  by  temporary 
appointments  would  not  meet  the 
conditions  for  term  appointment  As 
long  as  the  positions  •.vill  last  for  more 
than  1  year,  that  is  not  true.  OPM's 
current  instructions  permit  term 
appointments  to  be  used  in  the  same 
situations  as  temporary  appointments. 
The  only  difference  is  the  service  limit. 
(Those  instructions,  provisionally 
retained  in  the  Federal  Personnel 
Manual  Sunset  Document,  will  be 
incorporated  in  5  CFR  part  316  in  a 
separate  regulation  implementing  FPM 
sunset.) 

Procedures 

Appointments  under  this  authority 
are  subject  to  the  procedures  set  out  in 
5  CFR  part  333,  except  for  the  public 
notice  requirement  in  §333.102.  (Public 
notice  is  required  by  law  only  when  jobs 
will  be  filled  from  outside  the  Federal 
Government.)  An  agency  that  will  not 
convert  all  eligible  temporaries  holding 
identical  jobs  in  the  same  location  must 
apply  veterans'  preference  in 
accordance  with  part  333  in  selecting 
the  employees  to  receive  term  - 
appointment. 

Position  to  Which  Converted 

Employees  converted  under  this 
authority  must  be  given  term 
appointments  to  positions  in  the  same 
series,  grade,  and  location  as  their 
temporary  positions.  Thereafter,  they 
may  be  reassigned  or  promoted  to  other 
term  positions  in  accordance  with  their 
agency's  merit  promotion  policies.  The 
appointments  may  be  made  for  any 
period  of  more  than  1  but  no  more  than 
4  years,  depending  on  the  agency's  need 
for  the  employee's  services. 

Employees  Not  Converted 

Employees  who  are  not  converted  to 
term  appointments  will  become  subject 
to  the  time  limits  set  out  in  these 
regulations  when  they  reach  the 
expiration  date  of  their  current 
appointments.  Their  appointments  may 
be  further  extended  only  in  accordance 
with  these  regulations. 

Impact  of  Downsizing  and  Need  For 
Flexibility 

Several  commenters  expressed 
concern  that  imposing  more  restrictive 
limits  now  could  inhibit  agencies* 
ability  to  deal  with  significant  budget 
reductions  and  downsizing.  They 
suggested  either  that  authority  to  extend 
temporary  appointments  beyond  2  years 
be  delegated  to  agencies  or  that  OPM 
consider  mission  needs  and  downsizing 
when^cting  on  extension  requests.  One 
commenter  also  asked  whether  agencies 


would  have  to  request  each  extension 
separately. 

Under  the  regulations,  OPM  may 
approve  extensions  beyond  2  years  (24 
months  total  service)  in  response  to 
major  reorganization,  downsizing,  or 
other  unusual  circumstances.  While 
normal  workload  fluctuations  would  not 
meet  this  condition,  an  unusual  degree 
of  fluctuation  resulting  from 
governmentwide  staffing  changes  and 
resource  reductions  may  justify 
extensions.  We  will  entertain  requests 
on  that  basis  and  consider  each  agency's 
situation  on  its  merits. 

Requests  based  on  agencywide 
restructuring  downsizing  would  be 
submitted  by  the  agency's  headquarters, 
specifying  the  conditions,  locations,  and 
timeframe  for  the  extensions.  OPM 
approval  would  cover  all  extensions        ^ 
meeting  the  agreed  upon  conditions 
during  the  authorized  time  period  so 
there  would  be  no  need  for  individual 
requests.  Agencies  would  submit 
individual  extension  requests  to  the 
appropriate  OPM  service  center  to  meet 
one-time  needs  (e.g.,  to  complete 
.construction  work  delayed  by  unusually 
severe  weather). 

Technical  Issues 

Tracking  and  Documentation 

Several  agencies  stated  that  their 
personnel  record  systems  might  not 
provide  specific  information  needed  to 
administer  the  new  requirements 
(particularly  the  prohibition  against 
making  a  new  temporary  appointment 
to  a  position  that  had  been  filled  by 
temporary  appointment  for  an  aggregate 
of  2  years,  or  24  months,  of  the 
preceding  3  years).  They  stated  that 
their  systems  may  not  clearly  identify 
"same  or  successor"  positions  as 
defined  in  the  regulations.  One  agency 
suggested  that  the  supervisory 
certification  required  by  the  regulations 
be  accepted  as  documentation  that  time 
limits  are  met.  Another  agency 
suggested  dropping  the  certification 
requirement  in  line  with  the  NPR 
recommendation  to  reduce 
unproductive  paperwork.  Some' 
agencies  asked  how  the  limits  would 
apply  when  an  agency  has  several 
identical  jobs  in  the  same  commuting 
area. 

We  have  adopted  the  suggestion  to 
use  the  supervisory  certification  to 
document  compliance  with  time  limits. 
This  suggestion  is  consistent  with  the 
NPR  recommendation  to  make  managers 
and  supervisors  accountable  for 
personnel  actions.  It  is  also  practical  a 
personnel  officer  or  higher  level  official 
may  not  have  enough  information  to 
determine  compliance.  The  supervisor 


or  manager  filling  a  job  knows,  or 
should  know,  whether  it  has  previously 
been  filled  temporarily  and  whether  its 
duties  are  substantially  the  same  as  a 
previous  temporary  position.  The 
supervisory  certification  is  not 
unproductive  paperwork,  but  is  an 
alternative  to  more  burdensome  tracking 
requirements. 

Under  the  regulations  the  time  limits 
apply  to  positions  within  the  same  local 
commuting  area  and  major  subdivision 
of  the  agency.  We  believe  each  agency 
can  and  should  identify  its  own  major 
subdivisions.  Often,  we  expect  that 
these  will  coincide  with  the  competitive 
areas  established  by  the  agency  for  RIF. 
However,  in  applying  these  regulations, 
an  agency  may  use  any  objective  criteria 
that  clearly  distinguish  separate 
functional  areas. 

When  an  agency  has  identical 
positions  within  a  major  subdivision 
and  commuting  area,  successive 
temporary  appointments  to  those 
positions  would  be  subject  to  the  2-year 
(24  month)  aggregate  limitation. 
However,  the  limit  would  be  calculated 
separately  for  simultaneous  temporary 
appointments  to  the  positions.  The 
difference  is  that  recurring  needs  could 
potentially  be  met  through  permanent  or 
term  appointments  with  a  less-than-full- 
time  work  schedule.  Purely  temporary 
needs — regardless  of  the  number  of  jobs 
involved^<:ould  not. 

Seasonal  Positions 

The  proposal  to  permit  unlimited 
extensions  of  temporary  appointments 
to  jobs  involving  less  than  6  months 
(1.040  hours)  of  seasonal  or  intermittent 
work  a  year  raised  some  practical 
concerns  among  managers  and 
employees  in  agencies  with  substantial 
seasonal  or  intermittent  hiring.  They 
believe  that  managers  should  not  be 
forced  to  terminate  experienced 
employees  who  work  more  than  6 
months  in  a  season  to  meet  emergency 
or  uncontrollable  workload  demands. 

When  employees  are  regularly  needed 
for  6  months  or  more  in  a  year,  the 
seasonal  jobs  are  not  truly  temporary 
and  should  be  filled  by  term  or 
permanent  appointments.  However,  we 
agree  that  flexibility  is  needed  when  an 
employee  who  normally  works  less  than 
6  months  a  year  exceeds  the  limit  in  a 
single  season.  Therefore,  the  final 
regulations  provide  that  OPM  may 
approve  exceptions  to  the  6-month 
limit.  We  expect  that  most  such 
exceptions  will  be  requested  on  a  case- 
by-case  basis  from  the  appropriate  OPM 
service  center.  However,  we  would 
consider  requests  to  use  an  alternative 
method  of  calculation  (e.g.,  averaging 
service  over  several  seasons)  if  an 


agency  demonstrates  that  its  system  and 
its  tracking  capacity  will  produce  long- 
term  compliance  with  the  regulation. 
Requests  for  approval  of  alternate 
methods  should  be  submitted  through 
the  agency's  headquarters. 

Some  comments  also  noted  the  need 
to  train  employees  for  seasonal  work 
during  the  off-season.  To  accommodate 
this  need,  the  regulations  provide  an 
exception  to  the  6-month  limit  for  up  to 
120  days  of  training  following  initial 
appointment  and  up  to  2  weeks  a  year 
thereafter. 

We  did  not  adopt  suggestions  to 
exclude  all  excepted  appointments  from 
the  regulatory  time  limits.  The 
conditions  justifying  exception  from 
competitive  hiring  procedures  do  not 
always  dictate  that  appointments  be 
limited  to  1  year.  In  fact,  the  situation 
most  commonly  cited  as  requiring 
employment  longer  than  2  years  (24 
months)  was  for  research  projects.  Most 
excepted  authorities  covering  research 
positions  provide  for  appointments  in 
increments  longer  than  1  year.  Such 
appointments  are  not  covered  by  these 
regulations. 

Continuing  Authority  for  Appointments 
Outside  the  Competitive  Examining 
Process 

As  several  commenters  noted,  the 
authority  to  make  temporary 
appointments  for  most  positions  using 
applicant  supply  file  procedures  is 
currently  set  out  only  in  Chapter  316  of 
the  Federal  Personnel  Manual.  That 
chapter  will  be  terminated  on  December 
31,  1994,  as  part  of  FPM  sunset.  We  are 
incorporating  the  authority  in  the 
revised  regulations.  We  are  also 
adopting  an  agency's  suggestion  to 
remove  all  grade  level  limitations.  (The 
current  authority  does  not  apply  to 
positions  at  GS-13  through  GS-15.) 

We  did  not  adopt  suggestions  to 
authorize  term  appointments  outside 
the  register  or  to  permit  temporary 
appointments  to  be  converted  to  term 
appointments  without  further 
competition  whenever  the  need  for  an 
employee's  services  exceeds  original 
expectations.  These  suggestions  are 
outside  the  scope  of  our  regulatory 
proposal.  OPM  service  centers  may. 
however,  continue  to  authorize  term 
appointments  outside  registers  when 
there  are  insufficient  eligibles  on  an 
appropriate  register.  Agencies  that  have 
delegated  examining  authority  may  al.so 
elect  to  fill  temporary  and/or  term 
positions  through  those  registers.  If  the 
same  register  is  used  for  both  temporary 
and  term  appointments,  applicants  who 
would  have  been  within  reach  for  term 
appointments  may  be  converted  without 
further  competition.  We  have  clarified 


this  provision  in  the  regulations.  This 
provision  will  not  apply  when  positions 
are  publicized  and  applications  are 
solicited  solely  for  temporary 
appointment. 

Reemployed  Annuitants 

We  have  not  incorporated  in  the 
regulations  the  authority,  now 
contained  in  provisionally  retained  FPM 
Chapter  316,  for  unlimited  extensions  of 
temporary  employment  of  reemployed 
annuitants.  That  authority  is  no  longer 
needed.  When  the  FPM  provision  was 
established,  certain  annuitants  (e.g., 
those  over  age  70)  could  be  employed 
only  on  a  temporary  basis.  That  is  no 
longer  true.  Annuitants  may  now  be 
employed  under  any  type  of  authority — 
permanent,  term,  or  temporary — that  is 
appropriate  for  the  job  being  filled. 
However,  under  5  U.S.C.  3323, 
reemployed  annuitants  serve  at  the  will 
of  the  agency.  Therefore,  agencies  need 
not  designate  their  appointments  as 
temporary  in  order  to  retain  flexibility. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because 
they  apply  only  to  Federal  employees. 

List  of  Subjects 

5  CFR  Part  213 

Government  employees.  Reporting 
and  recordkeeping  requirements. 

5  CFR  Part  316 

Government  employees. 
Office  of  Personnel  Management. 
James  B.  King, 
Director. 

Accordingly,  OPM  is  amending  .5  CFR 
parts  213  and  316  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  Part  213 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  3301  and  3302,  E.O. 
10577.  3  CFR  1954-1958  Comp..  p.  218; 
§213.101  also  issued  under  5  U.S.C.  2103; 
§  213.3102  also  issued  under  5  U.S.C.  3301 . 
3302.  3307,  8337(h),  and  8457;  E.O.  12364. 
47  FR  22931,  3  CFK  1982  Comp..  p.  185. 

2.  Section  213.102  is  revised  to  read 
as  follows: 

§213.102    Identification  of  positions  in 
Schedule  A,  B,  or  0. 

(a)  The  Office  of  Personnel 
Management  will  decide  whether  the 
duties  and  requirements  of  any 
particular  position  justify  exception 


from  the  competitive  service.  Upon 
favorable  determination.  OPM  will 
authorize  the  position  to  be  filled  bv 
excepted  appointment  under  Schedule 
A,  B,  or  C.  Unless  otherwise  specified  in 
a  particular  appointing  authority,  an 
agency  may  make  Schedule  A,  B,  or  C  - 
appointments  on  either  a  permanent  or 
nonpermanent  basis,  with  any 
appropriate  work  schedule  (i.e.,  full- 
time,  part-time,  seasonal,  on-call,  or 
intermittent). 

(b)  When  OPM  establishes  eligibility 
requirements  (e.g.,  residence,  family 
income)  for  appointment  under 
particular  Schedule  A  or  B  exceptions, 
an  individual's  eligibility  for 
appointment  must  be  determined  before 
appointment  and  without  regard  to  any 
conditions  that  will  result  from  the 
appointment. 

3.  A  new  §  213.104  is  added  to  read 
as  follows: 

§  213.104    Special  provisions  for 
temporary,  intermittent,  or  seasonal 
appointments  in  Schedule  A,  B,  or  C. 

(a)  When  OPM  specifies  that 
appointments  under  a  particular 
Schedule  A,  B,  or  C  authority  must  be 
temporary,  intermittent,  or  seasonal,  or 
when  agencies  elect  to  make  temporary, 
intermittent,  or  seasonal  appointments 
in  Schedule  A,  B,  or  C,  those  terms  have 
the  following  meanings: 

(1)  Temporary  appointments,  unless 
otherwise  specified  in  a  particular 
Schedule  A,  B,  or  C  exception,  are  made 
for  a  specified  period  not  to  e.xceed  1 
year  and  are  subjeci  to  the  time  limits 
in  paragraph  (b)  of  this  section. 

(2)  Intermittent  positions  are  positions 
in  which  work  recurs  at  sporadic  or 
irregular  intervals  so  that  an  employees 
tour  of  duty  cannot  be  scheduled  in 
advance  of  the  administrative 
workweek. 

(3)  Seasonal  positions  involve 
annually  recurring  periods  of 
employment  lasting  less  than  12  months 
each  year. 

(b)  Temporary  appointments,  as 
defined  in  paragraph  (a)(1)  of  this 
section,  are  subject  to  the  following 
limits: 

(1)  Sen'ice  limits.  Agencies  may  make 
temporary  appointments  for  a  period 
not  to  exceed  1  year,  unless  the 
applicable  Schedule  A,  B,  or  C  authority 
specifies  a  shorter  period.  Except  as 
provided  in  paragraph  (b)(3)  of  this 
section,  agencies  may  extend  tenipornr\ 
appointments  for  no  more  than  1 
additional  year  (24  months  of  total 
service).  Appointment  to  a  successoi 
position  (i.e.,  a  position  that  replaces 
and  absorbs  the  original  position)  is 
considered  to  be  an  extension  of  the 
original  appointment.  .Appointment  ton 
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position  involving  the  same  basic 
duties,  in  the  same  major  subdivision  of 
the  agency,  and  in  the  same  local 
commuting  area  is  also  considered  to  be 
an  extension  of  the  original 
appointment. 

(2)  Restrictions  on  refilling  positions 
under  temporary  appointments.  Except 
as  provided  in  paragraph  (b)(3)  of  this 
section,  an  agency  may  not  fill  any 
position  (or  its  successor)  by  a 
temporary  appointment  in  Schedule  A, 
B.  or  C  if  that  position  had  previously 
been  filled  by  temporary  appointment(s) 
in  either  the  competitive  or  excepted 
service  for  an  aggregate  of  2  years,  or  24 
months,  within  the  preceding  3-year 
period.  This  limitation  does  not  apply  to 
programs  established  to  provide  for 
systematic  exchange  between  a  Federal 
agency  and  nonfederal  organizations. 

(3)  Exceptions  to  the  general  limits. 
The  service  limits  and  restrictions  on 
refilling  positions  set  out  in  this  section 
do  not  apply  when: 

(i)  Positions  involve  intermittent  or 
seasonal  work,  and  employment  in  the 
same  or  a  successor  position  under  one 
or  more  appointing  authorities  totals 
less  than  6  months  (1,040  hours), 
excluding  overtime,  in  a  service  year. 
The  service  year  is  the  calendar  year 
that  begins  on  the  date  of  the 
employee's  initial  appointment  in  the 
Agency.  Should  employment  in  a 
fMDsition  filled  under  this  exception  total 
6  months  or  more  in  any  service  year, 
the  general  limits  set  out  in  this  section 
will  apply  to  subsequent  extension  or 
reappointment  unless  OPM  approves 
continued  exception  under  this  section. 
An  individual  may  be  employed  for 
training  for  up  to  120  days  following 
initial  appointment  and  up  to  2  weeks 
a  year  thereafter  without  regard  to  the 
service  year  limitation. 

(ii)  Positions  are  filled  under  an 
authority  established  for  the  purpose  of 
enabling  the  appointees  to  continue  or 
enhance  their  education,  or  to  meet 
academic  or  professional  qualification 
requirements.  Such  authorities  include 
those  set  out  in  paragraphs  (p),  (q),  (v), 
(w),  and  (ji)  of  section  213.3102  of  this 
part  and  authorities  granted  to 
individual  agencies  for  use  in 
connection  with  internship,  fellowship, 
residency,  or  student  programs. 

(iii)  OPM  approves  extension  of 
specific  temporary  appointments 
beyond  2  years  (24  months  total  service) 
when  necessitated  by  major 
reorganizations  or  base  closings  or  other 
rare  and  unusual  circumstances. 
Requests  based  on  major  reorganization, 
base  closing,  restructuring,  or  other 
unusual  circumstances  that  apply 
agencywide  must  be  made  by  an  official 
at  the  headquarters  level  of  the 


Department  or  agency.  Requests 
involving  extension  of  appointments  to 
a  specific  position  or  project  based  on 
other  unusual  circumstances  may  be 
submitted  by  the  employing  office  to  the 
appropriate  OPM  service  center. 

PART  31  &— TEMPORARY  AND  TERM 
EMPLOYMENT 

4.  The  authority  citation  for  Part  316 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301 ,  3302,  and  E.G. 
10577  (3  CFR  1954-1958  Comp.,  p.  218); 
§316.302  also  issued  under  5  U.S.C.  3304(c). 
38  U.S.C.  2014.  and  E.0. 12362.  as  revised  by 
E.G.  12585:  §  316.402  also  issued  under  5 
U.S.C.  3304(c)  and  3312,  22  U.S.C.  25Q6  (93 
Stat.  371),  E.G.  12137.  38  U.S.C.  2014,  and 
E.G.  12362,  as  revised  by  E.G.  12585  and  E.G. 
12721. 

5.  In  §316.302,  paragraph  (c)(3)  is 
revised  and  paragraph  (c)(7)  is  added  to 
read  as  follows: 

§  31 6.302    Selection  of  term  employees. 

***** 

(c)  *  •  * 

(3)  A  person  eligible  for  career  or 
career-conditional  appointment  under 
§§315.601,  315.605,  315.606,  315.608, 
315.609,  or  315.703  of  this  chapter; 
•        »    ~   *        *        • 

(7)  A  temporary  employee  who  was 
within  reach  for  term  appointment  to 
the  same  position  from  an  appropriate 
register  at  the  time  of  his/her  temporary 
appointment,  or  during  subsequent 
service  in  the  position,  provided  that 
the  register  was  being  used  for  term 
.appointments  at  the  time  the  employee 
was  reached  and  he  or  she  has  been 
continuously  employed  in  the  position 
since  being  reached. 

6.  Section  316.401  is  revised  to  read 
as  follows: 

§  316.401    Purpose  and  duration. 

(a)  Appropriate  use.  An  agency  may 
make  a  temporary  limited 
appointment — 

(1)  To  fill  a  short-term  position  (i.e., 
one  that  is  not  expected  to  last  longer 
than  1  year); 

(2)  To  meet  an  employment  need  that 
is  scheduled  to  be  terminated  within  the 
timeframe  set  out  in  paragraph  (c)  of 
this  section  for  such  reasons  as 
abolishment,  reorganization,  or 
contracting  of  the  function,  anticipated 
reduction  in  funding,  or  completion  of 

a  specific  project  or  peak  workload;  or 

(3)  To  fill  positions  on  a  temporary 
basis  when  the  positions  are  expected  to 
be  needed  for  placement  of  permanent 
employees  who  would  otherwise  be 
displaced  from  other  parts  of  the 
organization. 

(b)  Certification  of  appropriate  use. 
The  supervisor  of  each  position  filled  by 


temporary  appointment  must  certify 
that  the  employment  need  is  truly 
temporary  and  that  the  proposed 
appointment  meets  the  regulatory  time 
limits.  This  certification  may  constitute 
appropriate  documentation  of 
compliance  with  the  limits  set  out  in 
paragraph  (c)  of  this  section.  The 
reason(s)  for  making  a  temporary 
limited  appointment  must  be  stated  on 
the  form  documenting  each  such 
appointment. 

ic)  Time  limits — general.  (1)  An 
agency  may  make  a  temporary 
appointment  for  a  specified  period  not 
to  exceed  1  year.  The  appointment  may 
be  extended  up  to  a  maximum  of  1 
additional  year  (24  months  of  total 
service).  Appointment  to  a  succes.sor 
position  (i.e.,  to  a  position  that  replaces 
and  absorbs  the  position  to  which  an 
individual  was  originally  appointed)  is 
considered  to  be  an  extension  of  the 
original  appointment  Appointment  to  a 
position  involving  the  same  basic  duties 
and  in  the  same  major  subdivision  of 
the  agency  and  san^e  local  commuting 
area  as  the  original  appointment  is  also 
considered  to  bo  an  extension  of  the 
original  appointment. 

(2)  An  agency  may  not  fill  a  position 
by  temporary  appointment  if  that 
position  has  previously  been  filled  by 
temporary  appointment(s)  for  an 
aggregate  of  2  years,  or  24  months, 
within  the  preceding  3-year  period. 

(d)  Exceptions  to  general  time  limits. 
(1)  Agencies  may  make  and  extend 
temporary  appointments  to  positions 
involving  intermittent  or  seasonal  work 
without  regard  to  the  requirements  in 
paragraphic)  of  this  section,  provided 
that: 

(i)  Appointments  and  extensions  are 
made  in  increments  of  1  year  or  less. 

(ii)  Employment  in  the  same  or  a 
successor  position  under  this  and  any 
other  appointing  authority  totnl  -.  Ifss 
than  6  months  (1.040  hours),  e.M.iading 
overtime,  in  a  service  year.  The  service 
year  is  tlie  calendar  year  that  begins  on 
the  date  of  the  employee's  initial 
appointment  in  the  agency.  Should 
employment  in  a  position  filled  under 
this  exception  total  6  months  or  more  in 
any  service  year,  the  provisions  of 
paragraph  (c)  of  this  section  will  apply 
to  subsequent  extension  or 
reappointment  unless  OPM  approves 
continued  exception  under  this  section. 
An  individual  may  be  employed  for 
training  for  up  to  120  days  following 
initial  appointment  and  up  to  2  weeks 
a  year  thereafter  without  regard  to  the 
service  year  limitation. 

(2)  OPM  will  authorize  exceptions  to 
the  limits  set  out  in  paragraph  (c)  of  this 
section  only  when  necessitated  by  major 
reorganizations  or  base  closmgs  or  other 


unusual  circumstances.  Requests  based 
on  major  reorganization,  base  closing, 
restructuring,  or  other  unusual 
circumstances  that  apply  agencywide 
must  be  made  by  an  official  at  the 
headquarters  level  of  the  Department  or 
agency.  Requests  involving  extension  of 
appointments  to  a  specific  position  or 
project  based  on  other  unusual 
circumstances  may  be  submitted  by  the 
employing  office  to  the  appropriate 
OPM  service  center.  .. 

7.  In  §  316.402,  the  heading  and 
paragraphs  (a)  and  (b)(3)  are  revised  to 
read  as  follows: 

§316.402    Procedures  for  making 
temporary  appointments. 

(a)  General  rule.  Except  as  provided  in 
paragraph  (b)  of  this  section,  agencies  - 
must  make  temporary  Hmited 
appointments  either  by  selection -from  a 
register  or  outside  a  register,  in 
accordance  with  the  procedures  set  out 
in  5  CFR  part  333. 

(b)  *   •   * 

(3)  A  former  temporary'  employee  of 
the  agency  who  was  originally 
appointed  from  a  register  or  under  the 
provisions  of  part  333  of  this  chapter 
and  whose  service  meets  the  time  limits 
for  reappointment  set  out  in  §  316.401; 
***** 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  ^lant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  94-059-1] 

Gypsy  Moth  Generally  Infested  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA.  , 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  list  of 
generally  infested  areas  under  the  gypsy 
moth  quarantine  and  regulations  by 
removing  and  adding  areas  in  Ohio  and 
Virginia.  These  changes  affect  7  areas  in 
Ohio  and  5  areas  in  Virginia.  These 
actions  are  necessary  in  order  to  impose 


certain  restrictions  on  the  interstate 
movement  of  regulated  articles  to 
prevent  the  artificial  spread  of  gypsy 
moth  and  delete  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles. 
DATES:  Interim  rule  effective  September 
13,  1994.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
November  14,  1994. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
059-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SVV.,  Washington,  DC,  between 
8  a.m._and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  McCovern,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  643,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-6365. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  gypsy  moth,  Lymantria  dispar 
(Linnaeus),  is  a  destructive  pest  of  forest 
trees.  The  gypsy  moth  regulations 
(contained  in  7  CFR  301.45  through 
301.45-12,  and  referred  to  below  as  the 
regulations),  quarantine  certain  States 
because  of  the  gypsy  moth,  and  restrict 
the  interstate  movement  of  certain 
articles  from  generally  infested  areas  in 
the  quarantined  States  to  prevent  the 
artificial  spread  of  the  gypsy  moth. 

In  accordance  with  §  301.'45-2  of  the 
regulations,  generally  infested  areas  are, 
with  certain  exceptions,  those  areas  in 
which  a  gypsy  moth  general  infestation 
has  been  found  by  an  inspector,  or  each 
portion  of  a  State  which  the 
Administrator  deems  necessar}-  to 
regulate  because  of  its  proximity  to 
infestation  or  its  inseparability  for 
quarantine  enforcement  purposes  from 


infested  localities.  Less  than  an  entire 
State  will  be  designated  as  a  generally 
infested  area  only  if:  (1)  The  State  has 
adopted  and  is  enforcing  a  quarantine  or 
regulation  which  imposes  restrictions 
on  the  intrastate  movement  of  the 
regulated  articles  which  are 
substantially  the  same  as  those  which 
are  imposed  with  respect  to  the 
interstate  movement  of  such  articles: 
and,  (2)  the  designation  of  less  than  the 
entire  Slate  as  a  generally  infested  area 
will  be  adequate  to  prevent  the  artificial 
interstate  spread  of  infestations  of  the 
gj'psy  moth. 

Designation  of  Areas  as  Generally 
Infested  Areas 

We  are  amending  §  301.45-3(a)  of  the 
regulations,  which  lists  generally 
infested  areas,  by  adding  Carroll, 
Cuyahoga,  Jefferson,  Lucas,  Portage, 
Stark,  and  Summit  Counties  in  Ohio, 
and  Bath,  Greensville  and  Highland 
Counties  and  the  city  of  Emporia  in 
Virginia  to  the  list  of  generally  infested 
areas. 

We  ara taking  this  action  because 
surveys  conducted  by  the  United  States 
Department  of  Agriculture  (USDA) 
resulted  in  the  detection  of  all  life  stages 
of  the  gypsy  moth  and  the 
determination  that  reproducing 
populaticr.s  do  exist  at  significant  levels 
in  these  areas.  Eradication  of  these 
populations  is  not  considered  feasible 
because  these  areas  are  immediately 
adjacent  to  areas  currently  recognized  to 
be  generally  infested  and  therefore 
subject  to  continued  reinfestation. 

Removal  of  Areas  From  List  of 
Generally  Infested  Areas 

We  are  also  amending  §  301.45-3(a) 
by  removing  Franklin  County  in 
Virginia  from  the  list  of  generally 
infested  areas. 

We  are  taking  this  action  because 
Franklin  County  was  previously  listed 
in  error.  There  is  no  basis  for  listing  this 
area  as  a  generally  infested  area.  This 
action  removes  unnecessary  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  this  area.  A  map 
designating  the  regulated  areas  is  as 
follows: 
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Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  because  of  the  possibility  that 
the  gypsy  moth  could  be  spread 
artificially  to  noninfested  areas  of  the 
United  States,  where  it  could  cause 
economic  loss  due  to  defoliation  of 
susceptible  forest  areas.  Also,  where 
gypsy  moth  no  longer  occurs,  immediate 
action  is  needed  to  delete  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.SiC.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

This  action  affects  the  interstate 
movement  of  regulated  articles  and 
outdoor  household  articles  from  and 
through  gypsy  moth  regulated  areas  in 
Ohio  and  Virginia.  There  are  several 
types  of  restrictions  that  will  apply  to 
the  newly-listed  areas  in  these  States. 
These  restrictions  will  have  their 
primary  impact  on  persons  moving 
households,  nursery  stock,  logs  and 
wood  chips,  and  mobile  homes  out  of  a 
generally  infested  area. 

Individual  and  commercial  movers 
moving  outdoor  household  articles 
(OHA)  to  areas  outside  the  generally 
infested  area  must  attach  to  the  articles 
either  a  certificate  issued  by  an 
inspector,  or  an  OHA  document  issued 
by  the  owner  of  the  articles.  Most 
individual  homeowners  moving  their 
own  articles  who  comply  with  the 
regulations  choose  to  self-inspect  and 
issue  an  OHA  document.  This  takes  a 
few  minutes  and  involves  no  monetary 
cost.  Individuals  may  also  have  State 
certified  pesticide  applicators,  trained 


by  the  State  or  USDA.  inspect  and  issue 
certificates. 

Persons  moving  regulated  articles 
ft-om  a  generally  infested  area 
(significant  examples  include  logs, 
pulpwood  and  wood  chips;  mobile 
homes:  and  nursery  stock)  must  obtain 
a  certificate  or  limited  permit  to  move 
the  articles.  There  is  one  exception  to 
this  requirement,  for  logs,  pulpwood 
and  wood  chips.  This  exception  allows 
the  person  moving  such  articles  to  self- 
certify  on  the  waybill  that  he  or  she  has 
inspected  the  articles.  This  exception 
minimizes  costs  with  regard  to  logs, 
pulpwood,  and  wood  chips. 

Persons  moving  mobile  homes  and 
nursery  stock  must  obtain  a  certificate 
or  limited  permit.  They  may  obtain  one 
from  an  inspector,  or  a  qualified 
certified  applicator.  Inspectors  will 
issue  these  documents  at  no  charge,  but 
-  costs  may  result  from  delaying  the 
movement  of  commercial  articles  while 
waiting  for  the  inspection.  Documents 
self-issued  under  a  compliance 
agreement  avoid  this  delay  costs,  but 
result  in  costs  associated  with  salary 
and  recordkeeping  for  the  self- 
inspections. 

When  inspection  of  regulated  articles 
or  outdoor  household  articles  reveals 
gypsy  moth,  treatment  is  often 
necessary.  Treatment  is  done  by 
qualified  certified  applicators,  which 
are  private  businesses  that  charge,  on 
the  average,  $50  to  $100  to  treat  a 
shipment  of  articles.  Most  qualified 
certified  applicators  are  small 
businesses.  By  declaring  an  area  as  a 
generally  infested  area,  the  regulations 
may  increase  business  for  the  qualified 
certified  applicator  located  in  generally 
infested  areas.  It  is  estimated  that  these 
businesses  will  average  $50  to  $150  per 
month  in  additional  income  per 
business.  Since  the  seven  counties  in 
Ohio  to  be  regulated  contain  the 
metropolitan  areas  of  Akron.  Cleveland, 
and  Toledo,  we  expect  that  several 
hundred  shipments  containing  outdoor 
household  articles  will  require 
inspection  to  move  out  of  the  generally 
infested  area.  We  anticipate  training  up 
to  24  qualified  certified  applicators  to 
perform  these  inspections. 

The  majority  ofclirect  costs  from  this 
rule  vyould  be  incurred  by 
establishments  moving  trees  or  shrubs 
with  roots,  such  as  nurseries.  We 
estimate  that  approximately  130  such 
establishments  move  approximately 
1.050  shipments  of  trees  and  shrubs 
each  year  to  areas  outside  the  generally 
infested  areas.  All  of  these 
establishments  are  believed  to  be  small 
entities.  These  establishments  would 
need  to  be  inspected,  either  by  an 
inspector  or  through  self-inspiBction 


under  a  compliance  agreement.  If  the 
inspection  reveals  signs  of  gypsy  moth, 
the  establishment  would  have  to  be 
treated  in  order  to  ship  regulated 
articles  outside  the  generally  infested 
area.  We  estimate  that  annually, 
approximately  10  percent  of  these 
establishments  (13  establishments)  will 
be  required  to  treat  the  establishment, 
and  that  the  average  area  to  be  treated 
will  be  17  acres.  At  an  average  treatment 
cost  of  $10  per  acre,  the  average  total 
annual  cost  to  each  establishment 
would  be  $170. 

The  Christmas  tree  industry  would 
also  be  impacted  by  this  rule  change, 
since  Christmas  trees  moved  interstate 
from  generally  infested  areas  to  areas 
not  generally  infested  would  have  to  be 
moved  under  a  certificate  or  permit.  We 
estimate  that  there  are  about  5 
Christmas  tree  producers  in  the 
generally  infested  areas  who  ship 
approximately  100  trees  each  year  to 
nonregulated  areas.  All  ofthe.se 
establishments  are  believed  to  be  small 
entities.  Ser\'ices  of  an  inspector  will  be 
available  without  charge  to  inspect  the 
premises  and  issue  certificates  and 
permits.  We  estimate  that  10  percent  of 
these  premises  will  be  found  to  contain 
gyp.sy  moth,  and  will  require  treatment 
in  order  to  ship  trees.  The  average  area 
to  be  treated  is  estimated  to  be  80  acres, 
and  treatment  costs  are  estimated  to 
average  $10  per  acre.  Therefore,  we 
estimate  that  the  total  annual  treatment 
costs  for  one  Christmas  tree  producer 
would  be  approximately  $800. 

It  is  expected  that,  in  most  cases. 
Christmas  tree  growers  would  meet  the 
requirements  for  certification  by  having 
inspectors  determine  that  the 
plantations  where  the  trees  are  grown 
are  free  from  gypsy  moth.  This 
alternative  would  be  less  costly  than 
inspecting  or  treating  individual 
shipments  of  trees  and  would  minimize 
the  economic  impact  of  the  change  to 
the  regulations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
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Reform.  This  rule:  (1)  Preempts  all  Slate 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et seq),  the  information  collection  or 
recordkeeping  requirements  included  in 
§§  301.45  through  301.45-12  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB),  and  there  are  no 
new  requirements.  The  assigned  OMB 
control  number  is  0579-0088. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  to  read  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  aathority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb.  150dd.  150ee. 
ISOff,  161,  162.  and  164-167;  7  CFR  2.17, 
2.51.  and  371.2(c). 

f  301 .45    [Amended! 

2.  In  §  301.45-3(a),  the  list  of 
generally  infested  areas  in  Virginia  is^ 
amended  by  removing  "Fmnklin 
County.  The  entire  county." 

3.  In  §  301.45-3(a),  the  list  of 
generally  infested  areas  in  Ohio  and 
Virginia  is  amended  by  adding,  in 
alphabetical  order,  the  following  entries: 

§  301 .45-3    Generally  infested  areas. 


Ohio 

•  •        •         •        • 

Carroll  County.  The  entire  county. 

***** 

Cuyahoga  County.  The  entire  county. 

•  •        •        *        * 

Jefferson  County.  The  entire  county. 

Lucas  County.  The  entire  county. 

Portage  County.  The  entire  county. 
Stark  County.  The  entire  county. 
Summit  County.  The  entire  county. 

•  *        •        •        * 

Virginia 

•  *         •         •        • 

City  of  Emporia.  The  entire  dty. 


Bath  County.  The  entire  county. 

***** 

Greensville  County.  The  entire  county. 

***** 

Highland  County.  The  entire  county. 


§§301.45-5,  301.45-6,  301.45-8,  and 
301.45-12    [Amended] 

4.  Sections  301.45-5.  301.45-6. 
301.45-8,  and  301.45-12  are  ajnended 
by  revising  the  OMB  control  number 
citation  at  the  end  of  each  of  these 
sections  to  read  as  follows:  "(Approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0579- 
0088)". 

Done  in  Washington.  DC],  this  7th  ilny  of 
September  1994. 
Terry  L.  Medley. 

Acting  Administrator.  Animal  and  Plant 
Hecdth  Inspection  Service. 
jFR  Doc.  94-22610  Filed  9-12-94;  8:45  ami 
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Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 

[Docket  Nos.  FV94-816-1-FIR  and  FV94- 
91&-2-FIR] 

Nectarines  and  Peaches  Grown  in 
California;  Finalize  Revised  Handling 
Requirements  for  Fresh  Nectarines 
and  Peaches 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  finalizes  without 
change  two  interim  final  rules  which 
revised  the  handling  requirements  for 
California  nectarines  and  peaches  by 
expanding  the  regulatory  periods  and  by 
modifying  the  grade,  maturity,  size, 
container,  and  pack  requirements  for 
fresh  shipments  of  these  fruits, 
beginning  with  1994  season  shipments. 
This  finalization  will  enable  handlers  to 
continue  shipping  fresh  nectarines  and 
peaches  meeting  consumer  needs  in  the 
interest  of  producers,  handlers,  and 
consumers  of  these  fruits. 
EFFECTIVE  DATE:  October  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Kreaggor.  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2523-S.  Washington,  DC  20090-6456; 
telephone:  (202)  720-5127;  or  Terry 
Vavrter.  California  Marketing  Field 
Office.  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS,  USDA.  2202  Monterey  Street, 
Suite  102B.  Fresno.  California.  93721; 
telephone:  (209)  487-5901. 


SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Marketing  Order  Nos.  916  and  917 
|7  CFR  Parts  916  and  917]  regulating  the 
handling  of  nectarines  and  peaches 
grown  in  California,  hereinafter  referred 
to  as  the  orders.  The  orders  are  effettive 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  1 7 
U.S.C.  601-6741,  hereinafter  referred  to 
as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
ETxecutive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  t>efore 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Ac1,  and  rules  issued 
"  thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  about  300  California 
neciarine  and  peach  handlers  subject  to 
regulation  under  the  orders  covering 
nectarines  and  peaches  grown  in 
California,  and  al>out  1.800  producers  ot 


these  fruits  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  |13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  A 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Nectarine  Administrative 
Committee  (NAC)  recommended 
revision  of  the  handling  requirements 
for  California  nectarines,  and  the  Peach 
Commodity  Committee  (PCC)    , 
recommended  revision  of  the  handling 
requirements  for  California  peaches. 
These  committees  meet  prior  to  and 
during  each  season  to  review  the  rules 
and  regulations  effective  on  a 
continuous  basis  for  California 
nectarines  and  peaches  under  the 
orders.  These  committee  meetings  are 
open  to  the  public,  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Etepartment  reviews 
committee  recommendations  and 
information,  as  well  as  information  from 
other  sources,  and  determines  whether 
modification,  suspension,  or 
termination  of  the  rules  and  regulations 
would  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  rule  finalizes  two  interim  final 
rules  that  revised  the  handling 
requirements  for  nectarines  in  §  916.350 
California  Nectarine  Container  and  Pack 
Regulation  [7  CFR  916.350],  and  in 
§  916.365  California  Nectarine  Grade 
and  Size  Regulation  (7  CFR  916.365]. 
and  for  peaches  in  §917.442  California 
Peach  Container  and  Pack  Regulation  [7 
CFR  917.442]  and  in  §  917.459 
California  Peach  Grade  and  Size 
Regulation  [7  CFR  917.459].  The  first 
interim  final  rule  vy-as  issued  on  March 
29.  1994,  and  published  in  the  Federal 
Register  [59  FR  15835,  April  5.  1994], 
and  the  second  interim  final  rule  was 
issued  on  June  9, 1994,  and  published 
in  the  Federal  Register  (59  FR  31118, 
June  17,  1994]. 

The  first  interim  final  rule  provided  a 
30-day  comment  period  ending  May  5, 
1994.  and  two  comments  were  received. 
The  first  comment  received  was  from 
Fohn  Kovacevich,  Jr..  a  California  peach 
grower  and  shipper,  requesting  a  change 
in  the  peach  grade  requirements  to 
permit  handlers  to  ship  peaches  with 
additional  amounts  of  open  sutures.  The 
change  requested  by  this  commentor 
was  included  in  the  first  interim  final 
rule. 

The  second  comment  received  was 
from  Harold  McClarty  of  The  HMC 
Group  of  Kingsburg,  California.  . 
supporting  the  weight-count  revisions 


made  in  the  handling  requirements  for 
fresh  nectarines  and  peaches  by  the  first 
interim  final  rule,  since  such  revisions 
will  be  beneficial  when  they  packed 
fruit  in  volume-filled  containers. 

The  second  interim  final  rule 
provided  a  30-day  comment  period 
ending  July  18,  1994,  and  one  comment 
was  received.  The  comment  was 
received  from  Gary  \V.  Van  Sickle,  Field 
Director  for  the  PCC  and  the  NAC, 
reaffirming  the  PCC's  and  the  NAC"s 
support  of  the  revised  pack 
requirements  contained  in  the  second 
interim  final  rule. 

Regulatory  Periods  (Nectarines) 

The  first  interim  final  rule  amended 
paragraph  (a)  in  §916.350  and 
paragraph  (a)  in  §  916.356  to  change  the 
regulatory  periods  in  each  of  these 
sections  to  April  1  through  October  31 
each  year,  so  that  ail  nectarine 
shipments  made  each  season  are 
covered  by  these  regulatory 
requirements.  Correspondingly, 
paragraph  (a)(7)  of  §  916.356  was 
revised  to  change  the  beginning  date  of 
the  regulatory  requirements  to  April  1 
from  April  15  each  year.  Handlers  ship 
fresh  nectarines  during  the  April  1- 
April  15  period  when  the  harvest  season 
begins  early.  The  NAC  unanimously 
recommended  this  change.  Prior  to 
amendment,  §§916.350  and  916.356 
were  effective  for  the  period  April  15 
through  October  31  each  year. 

Container  and  Pack  Requirements 
(Nectarines) 

Section  916.350  specifies  contair^r 
and  pack  requirements  for  fresh 
nectarine  shipments.  Paragraph 
(a)(4)(iv)  of  §  916.350  specifies  the  tray- 
pack  size  designations  which  must  be 
marked  on  loose-filled  or  tight-filled 
containers,  depending  on  the  size  of  the 
fruit.  The  size  designations  specify  the 
maximum  number  of  nectarines  in  a  16- 
pound  sample  for  each  tray-pack  size 
designation.  The  first  interim  final  rule 
revised  paragraph  (a)(4)(iv)  of  §916.350 
by  modif>'ing  Table  I  to  specify  weight- 
count  standards  for  early-season  and 
mid-season  nectarine  varieties,  and  by 
adding  a  new  Table  2  to  specify  weight- 
count  standards  for  late-season 
nectarine  varieties. 

The  NAC  recommemled  these  revised 
container  marking  requirements  for 
nectarines  after  a  comprehensive  review 
of  the  appropriate  size  .pack-count 
relationships  between  tJie  tray-pack 
containers  and  loose-filled  or  tight-filled 
containers  for  all  nectarine  varieties. 
The  revised  provisions  more  precisely 
.reflect  the  characteristics  of  different 
varieties  of  fruit  during  the  course  of  the 
season. 
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The  first  interim  final  rule  also 
revised  §  916.350  by  adding  a  proviso  to 
paragraph  (aM4)(iv),  and  revises 
§916.356l)y  redesignating  current 
paragraph  (b)  as  (c)  and  adding  a  new 
paragraph  (b)  to  that  section.  These 
revisions  specify  the  procedure  to  be 
used  in  determining  whether  nectarines 
meet  the  minimum  size  requirements 
specified  for  each  size  category  in  this 
section  when  applying  the  16-pound 
sample  requirements.  Under  this 
procedure,  a  sample  consisting  of  one- 
half  of  the  number  of  fruit  specified  for 
a  16-pound  sample  for  a  particular  size 
category  shall  be  used,  provided  such 
sample  weighs  at  least  8  pounds.  When 
one-half  the  specified  number  of  fruit  in 
a  sample  results  in  a  number  ending 
with  one-half  a  fruit,  the  smaller  full 
number  of  fruit  is  used  to  determine  the 
sample  weight.  If  a  sample  fails  with 
respect  to  minimum  size  requirements 
on  the  basis  of  an  8-pound  sample,  a  full 
16-pound  sample  must  be  used  to 
determine  if  the  fruit  meets  minimum 
size  requirements. 

The  NAC  recommended  this  sampling 
procedure  change  after  determining  that 
the  size  of  nectarines  could  be 
adequately  determined  by  using  an  8- 
pound  sample  in  most  instances,  and 
finding  that  application  of  this 
procedure  would  reduce  inspection 
time  and  inspection  costs. 

The  second  interim  final  rule  further 
revised  §  916.350  by  adding  a  new 
proviso  to  paragraph  (a)(1)  specifying 
that  the  nectarines  in  any  volume-filled 
container  need  only  be  filled  to  within 
one  inch  of  the  top  of  the  container.  The 
second  interim  final  rule  also  removed 
the  proviso  in  paragraph  (a)(1)  of 
§  916.350  reading  "That  nectarines  in 
any  container  shall  be  fairly  uniform  in 
size",  because  such  requirements  are 
included  within  the  definition  of 
"standard  pack"  in  the  United  States 
Standards  for  Grades  of  Nectarines,  and 
therefore  are  not  needed  in  this 
paragraph. 

The  NAC  recommended  these  revised 
pack  requirements  for  fresh  nectarines 
in  volume-filled  containers  after  a 
comprehensive  review  of  changes  in  the 
nectarine  industry  packing  practices 
over  the  years,  and  the  need  to  make 
appropriate  changes  in  the  pack 
requirements  to  reduce  bruising  of  the 
fruit  due  to  e.xcessively  tight  packs.  The 
revision  provided  handlers  with  more 
flexibility  in  packing  their  nectarines 
and  selecting  the  appropriate  size 
container  for  certain  volume-filled 
packs  to  help  prevent  fruit  bruising. 

Maturity  Requirements  (Nectarines) 

'  Section  916.356  specifies  maturity- 
guides  for  fresh  nectarines  in  paragraph 
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(a){l)(i).  including  Table  I.  for  fruit 
being  inspected  and  certified  as  meeting 
the  maturity  requirements  for  "well 
matured"  fruit.  Such  maturity  guides 
(e.g..  color  chi[)s)  are  specified  in  Table 
I  of  §  916.356  for  nectarines.  The  first 
interim  final  rule  revised  Table  I  of 
paragraph  (a)(l)(i)  of  §916.356  for 
nectarines  to  add  maturity  guides  for  18 
nectarine  varieties  and  to  change  the 
maturity  guide  for  two  nectarine 
varieties. 

The  NAC  recommended  these 
maturity  guide  changes  for  these 
nectarine  varieties  based  on  a 
continuing  review  of  their  individual 
maturity  characteristics,  and  the 
identification  of  the  appropriate  color 
chip  corresponding  to  the  "well 
matured"  level  of  maturity  for  such 
varieties. 

Size  Requirements  (Nectarines) 

Section  916.356  specifies  size 
requirements  for  fresh  nectarines  in 
paragraphs  (a)(2)  through  (a)(9).  The 
first  interim  final  rule  revised  §916.356 
to  establish  variety-specific  size 
requirements  for  seven  nectarine 
varieties  that  were  produced  in 
commercially  significant  quantities  of 
more  than  10,000  packages  for  the  first 
time  during  the  1993  season.  Paragraph 
(a)(3)  was  revised  to  include  the  May 
Kist  variety;  and  paragraph  (a)(6)  of 
§916.356  was  revised  to  include  the 
Arctic  Rose,  Del  Rio  Rey.  Kay  Diamond, 
I..ate  Red  }im.  Prima  Diamond,  and  Red 
Glen  varieties. 

The  first  interim  final  rule  also 
revised  §  916.356  to  remove  five 
nectarine  varieties  from  the  variety- 
specific  size  requirements  specified  in 
the  section,  because  less  than  5,000 
packages  of  each  of  these  varieties  were 
produced  during  the  1993  season. 
Paragraph  (a)(4)  of  that  section  was 
revised  to  remove  the  Apache  and  Early 
May  Grande  nectarine  varieties;  and 
paragraph  (a)(6)  was  revised  to  remove 
the  Nectarine  #4,  Tasty  Free,  and  9-86- 
04-87  nectarine  varieties.  The  nectarine 
varieties  removed  from  the  nectarine 
variety-specific  list  became  subject  to 
the  non-listed  variety  size  requirements 
specified  in  paragraphs  (a)(7),  (a)(8),  and 
(a)(9)  of  §916.356. 

The  first  interim  final  rule  also 
lowered  the  minimum  size  requirement 
for  the  Zee  Grand  variety  by  permitting 
as  many  as  88  nectarines  to  be  packed 
in  a  lug  box  rather  than  84  nectarines, 
and  as  many  as  83  nectarines  when 
packed  otherwise  rather  than  75 
nectarines.  This  was  accomplished  by 
reassigning  that  variety  to  paragraph 
(a)(4)  from  paragraph  (a)(5)  in  §916.356. 
The  NAC  recommended  this  change 
based  on  a  more  accurate  evaluation  of 


this  variety's  sizing  and  maturity 
characteristics. 

Further,  in  §  916.356,  paragraphs 
(a)(6)(i)  and  (a)(9)(i)  were  revised  to 
permit  as  many  as  84  nectarines  to  be 
packed  in  a  No.  22D  standard  lug  box 
if  they  are  "well  matured",  and 
paragraphs  (a)(6)(ii)  and  (a)(9)(ii)  were 
revised  to  permit  as  many  as  75 
nectarines  in  a  16-pound  sample  if  they 
are  "well  matured".  These  changes 
permit  late-season  nectarine  varieties  to 
be  shipped  to  the  fresh  market  at  a 
slightly  smaller  size  than  in  past 
seasons,  if  they  meet  the  higher  "well 
matured"  maturity  standard.  The  higher 
maturity  standard  is  important  for  such 
smaller  size  fruit,  because  it  will  assure 
that  the  smaller  fi^it  is  of  acceptable 
maturity  and  quality  to  be  shipped  to 
the  fresh  market  in  the  interest  of 
growers,  handlers,  and  consumers. 

In  addition,  the  first  interim  final  rule 
changed  the  minimum  size 
requirements  for  several  varieties  of 
nectarines  packed  in  loose-filled  and 
tight-filled  containers  by  revising  the 
count-size  for  nectarines  specified  in 
paragraphs  (a)(2)(ii).  (a)(3)(ii).  (a)(4)(ii). 
(a)(5)(ii),  (3)(7)(ii).  and  (a)(8)(ii).  These 
size  changes  correspond  to  the  weight- 
count  changes  made  in  column  2  of  both 
Table  I  for  early-season  and  mid-season 
nectarine  varieties,  and  Table  2  for  late- 
season  nectarine  varieties  cited  in 
paragraph  (a)(4)(iv)  of  §916.350. 

The  NAC  recommended  these 
changes  in  the  minimum  size 
requirements  based  on  a  continuing 
review  of  the  sizing  and  maturity 
relationships  for  these  nectarine 
varieties,  and  consumer  acceptance 
levels  for  various  sizes  of  fi^it.  The  first 
interim  final  rule  was  designed  to 
establish  minimum  size  requirements 
for  fresh  nectarines  consistent  with 
expected  crop  and  market  conditions. 

Regulatory  Periods  (Peaches) 

The  first  interim  final  rule  amended 
paragraph  (a)  in  §  917.442  and 
paragraph  (a)  in  §917.459  to  change  the 
regulatory  periods  in  each  of  these 
sections  to.April  1  through  November 
23  each  year,  so  that  all  peach 
shipments  made  each  season  are 
covered  by  these  regulatory 
requirements.  Correspondingly, 
paragraph  (b)  of  §  917.459  was  revised 
to  change  the  beginning  date  of  the 
regulatory  requirements  to  April  1  from 
April  15  each  year.  Handlers  ship  fresh 
peaches  during  the  April  1-April  15 
period  when  the  har.  est  season  begins 
early.  The  PCC  unanimously 
recommended  this  change.  Prior  to 
amendment,  §§  917.442  and  917.459 
were  effective  for  the  period  April  15 
through  November  23  each  year. 


Container  and  Pack  Requirements 
(Peaches) 

Section  917.442  currently  specifies 
container  and  pack  requirements  for 
fresh  peach  shipments.  Paragraph 
(a)(4)(iv)  of  §917.442  specifies  the  tray- 
pack  size  designations  which  must  be 
marked  on  loose-filled  or  tight-filled 
containers,  depending  on  the  size  of  the 
fruit.  The  size  designations  specify  the 
maximum  number  of  peaches  in  a  16- 
pound  sample  for  each  tray  pack  size 
designation.  The  first  interim  final  rule 
revised  paragraph  (a)(4)(iv)  of  §917.442 
by  modifying  Table  I  to  specify  weight- 
count  standards  for  early-season  and 
mid-season  peach  varieties,  and  by 
adding  a  new  Table  2  to  specify  weight- 
count  standards  for  late-season  peach 
varieties. 

The  PCC  recommended  these  revised 
container  marking  requirements  for 
peaches  after  a  comprehensive  review  of 
the  appropriate  size  pack-count 
relationships  between  the  tray-pack 
containers  and  loose-filled  or  tight-fiUed 
containers  for  all  peach  varieties.  The 
revised  provisions  more  precisely  reflect 
the  characteristics  of  different  varieties 
of  fruit  during  the  course  of  the  season. 

The  first  interim  final  rule  also 
revised  §  917.442  by  adding  a  proviso  to 
paragraph  (a)(4)(iv),  and  revised 
§  91 7.459  by  redesignating  current 
paragraph  (d)  as  (e)  and  by  adding  a  new 
paragraph  (d)  to  that  section.  These 
revisions  specify  the  procedure  to  be 
used  in  determining  whether  peaqhes  - 
meet  the  minimum  size  requirements 
specified  for  each  size  category  in  this 
section  when  applying  the  16-pound 
sample  requirement.  Under  this 
procedure  a  sample  consisting  of  one- 
half  of  the  number  of  fruit  specified  for 
a  16-pound  sample  for  a  particuter  size 
category  shall  be  used,  provided  such 
sample  weighs  at  least  8  pounds.  When 
one-half  the  specified  number  of  fruit  in 
a  sample  results  in  a  number  ending 
with  one-half  a  fruit,  the  smaller  full 
number  of  fruit  is  used  to  determine  the 
sample  weight.  If  a  sample  fails  with 
respect  to  minimum  size  requirements 
on  the  basis  of  an  8-pound  sample,  a  full 
16-pound  sample  must  be  used  to 
determine  if  the  fruit  meets  the 
minimum  size  requirements. 

The  PCC  recommended  this  sampling 
procedure  change  after  determining  that 
the  size  of  peaches  could  be  adequately 
determined  by  using  an  8-pound  sample 
in  most  instances,  and  finding  that 
application  of  this  procedure  would 
reduce  inspection  time  and  inspection 
costs. 

The  second  interim  final  rule  further 
revised  §917.442  by  adding  a  new 
proviso  to  paragraph  (a)(1)  specifying 


that  the  peaches  in  any  volume-filled 
container  need  only  be  filled  to  within 
one  inch  of  the  top  of  the  container.  The 
PCC  recommended  these  revised  pack 
requirements  for  fresh  peaches  in 
volume-filled  containers  after  a 
comprehensive  review  of  changes  in  the 
peach  industry  packing  practices  over 
the  years,  and  the  need  to  make 
appropriate  changes  in  the  pack 
requirements  to  reduce  bruising  of  the 
fruit  due  to  excessively  tight  packs.  The 
revision  provided  handlers  with  more 
flexibility  in  packing  their  peaches  and 
selecting  the  appropriate  size  container 
'  for  certain  volume-filled  packs  to  help 
prevent  fiuit  bruising. 

Grade  Requirements  (Peaches) 

Section  917.459  specifies  grade 
requirements  for  peaches  in  paragraph 
(a)(1),  requiring  peaches  shipped  fresh 
to  meet  the  requirements  of  the  U.S.  No. 
.    1  grade.  The  first  interim  final  ryle 
revised  paragraph  (a){l")  of  §  917.459  to 
provide-an  additional  25  pe.'x;ent 
tolerance  for  fmit  damaged  by  open 
sutures,  but  not  seriously  damaged,  in 
addition  to  the  10  percent  general  lot 
tolerance  currently  permitted  under  the 
U.S.  No.  1  grade. 

The  PCC  recommended  this  change  to 
permit  handlers  to  ship  peaches  with 
additional  amounts  of  open  sutures. 
Open  sutures  are  not  considered  to  be 
a  serious  grade  defect  since  they  affect 
only  the  appearance  of  the  fruit.  The 
open  suture  condition  occurs 
infrequently  in  peaches  and  is  most 
likely  due  to  unusual  weather  and 
climatic  conditions.  However,  this 
condition  can  cause  considerable 
economic  loss  to  growers  when  it  does 
occur,  because  it  sometimes  affects  a 
large  portion  of  their  crop. 

Maturity  Requirements  (Peaches) 

Section  917.459  specifies  maturity 
guides  for  fresh  peaches  in  paragraph 
(a)(lHi),  including  Table  I.  for  fruit 
being  inspected  and  certified  as  meeting 
the  maturity  requirements  for  "well 
matured"  fruit.  Such  maturity  guides 
(e.g.,  color  chips)  are  specified  in  Table 
I  of  §  917.459  for  peaches.  The  first 
interim  final  rule  revised  Table  I  of 
paragraph  (a)(l)(i)  of  §917.459  for 
peaches  to  add  maturity  guides  for  19 
peach  varieties  and  to  change  the 
maturity  guide  for  one  peach  variety. 

The  PCG  recommended  these 
maturity  guide  changes  for  these  peach 
varieties  based  on  a  continuing  review 
of  their  individual  maturity 
characteristics,  and  the  identification  of 
the  appropriate  color  chip 
corresponding  to  the  "well  matured" 
level  of  maturity  for  such  varieties. 


Size  Requirements  (Peaches) 

Section  917.459  specifies  size 
requirements  for  fresh  peaches  in 
paragraphs  (a)(2)  through  (a)(6),  and 
paragraphs  (b)  and  (c).  The  first  interim 
final  rule  revised  §917.459  by 
redesignating  current  paragraph  (a)(6)  as 
paragraph  {a)(3)  and  current  paragraphs 
(a)(3).  (a)(4).  and  (a)(5)  as  paragraphs 
(a)(4).  (a)(5).  and  (a)(6),  respectively,  so 
that  the  size  regulations  are  in 
sequential  order.  The  firsi  interim  final 
rule  also  revised  §  917.459  to  establish 
varifity-sper.ific  size  rtquirements  for 
five  peach  varieties  that  were  produced 
in  commercidllv  signiiic^jiit  quantities  of 
more  than  IQ.COO  packagtui  for  the  first 
time  during  the  1993  season.  In 
§917.459  redesignated  paragraph  (a)(5) 
was  revised  to  include  the  Crimson 
Lady  and  Rich  May  peach  varieties;  and 
redesignated  paragraph  (a)(6)  was 
revised  to  include  the  Fancy  Lady. 
Snow  Ball,  and  Sugar  Lady  peach 
varieties. 

The  first  interim  final  rule  also 
revised  §  917.459  to  remove  four  peach 
varieties  from  the  variety-specific «ize 
requirements  specified  in  that  section, 
because  less  than  5,000  packages  of  each 
of  these  varieties  were  produced  during 
the  1993  season.  In  §917.459 
redesignated  paragraph  (a)(5)  of   . 
§  917.459  was  revised  to  remove  the 
Flavor  Red  peach  variety;  and 
redesignated  paragraph  i[a)(6)  was 
revised  to  remove  the  }uly  Lady,  Red 
Cal.  and  Redglobe  peach  varieties.  The 
peach  varieties  removed  from  the 
variety-specific  list  became  subject  to 
the  non-listed  variety  Size  requirements 
specified  in  paragraphs  (b)  and  (c)  of 
§917.459. 

The  first  interim  final  rule  also 
amended  §917.459  by  revising 
paragraph  (b1  to  change  the  ending  date 
of  the  regulatory  requirements  for  the 
non-listed  peach  varieties  referred  to  in 
that  paragraph  to  June  30  from  July  2. 
and  paragraph  (c)  to  change  the 
beginning  date  of  the  regulatory 
requirements  for  the  non-listed  peach 
varieties  referred  to  in  that  paragraph  to 
July  1  from  July  3.  These  changes  reflect 
the  sizing  characteristics  of  such  peach 
varieties. 

Further,  in  §917.459  redesignated 
paragraph  (a)(6)(i)  was  revised  to  permit 
as  many  as  80  peaches  to  packed  in  a 
No.  22D  standard  lug  box  if  they  are 
"well  matured",  and  redesignated 
paragraph  (a)(6)(iii)  was  revised  to 
permit  as  many  as  73  peaches  in  a  16- 
pound  sample  if  they  are  "well 
matured".  These  changes  permit  certain 
late-season  peach  varieties  to  be 
shipped  to  the  fresh  market  at  a  slightly 
smaller  size  than  in  past  seasons,  if  they 
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meet  the  higher  "weU  matured" 
maturity  standard.  The  higher  maturity 
standard  is  important  for  such  smaller 
size  fhiit,  because  it  will  assure  that  the 
smaller  ftiiit  is  of  acceptable  maturity 
and  quality  to  be  shipped  to  the  ft^sh 
market  in  the  interest  of  growers, 
handlers,  and  consumers. 

In  addition,  llie  first  interim  final  rule 
changed  the  minimum  size 
requirements  for  several  varieties  of 
peaches  packed  in  loose-filled  and  tight- 
filled  containers  by  revising  the  count- 
size  for  peaches  specified  in  paragraphs 
(a)(3)(iii),  (a){4)(iii),  and  (a)(5)(iii).  These 
size  changes  correspond  to  the  weight- 
count  changes  made  in  column  2  of  both 
Table  I  for  early-season  and  mid-season 
peach  varieties,  and  Table  2  for  late- 
season  peach  varieties  cited  in 
paragraph  (a)(4)(iv)  of  §  917.442. 

The  PCC  recommended  these  changes 
in  the  minimum  size  requirements 
based  on  a  continuing  review  of  the 
sizing  and  maturity  relationships  for 
these  peach  varieties,  and  the  consumer 
acceptance  levels  for  various  sizes  of 
fruit.  The  first  interim  final  rule  was 
designed  to  establish  minimum  size 
requiren>ents  for  fresh  peaches 
consistent  with  expected  crop  and 
market  conditions. 

This  rule  refiects  the  committees'  and 
the  Department's  appraisal  of  the  need 
to  finalize  the  revised  handling 
requirements  for  California  nectarines 
and  peaches,  as  specified.  The 
Department's  determination  i?that  this 
rule  will  have  a  benefipial  impact  on 
producers,  handlers,  and  consumers  of 
California  necta.rines  and  peaches. 

This  rule  finalizes  the'revised 
handling  requirements  for  fresh 
California  nectarines  and  peaches 
consistent  with  expected  crop  and 
market  conditions,  and  will  help  ensure 
that  all  shipments  of  these  fruits  made 
each  season  vvill  continue  to  n-.eex 
acceptable  handling  requirements 
established  under  each  of  these. orders. 
This  rule  will  also  help  the  California 
nectarine  and  peach  industries  continue 
to  provide  fruit  desired  by  consumers. 
This  rule  is  designed  to  maintain 
orderly  marketing  conditions  for  these 
fruits  in  the  interest  of  producere, 
handlers,  and  consumers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matters  presented,  the  information  and 
recommendations  submitted  by  the 
committees,  and  other  information,  it  is 
found  that  the  finalization.  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 


46906    Federal  Register  /  Vol.  59.  No.  176  /  Tuesday,  September  13,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  176  /  Tuesday,  September  13.  1994  /  Rules  and  Regulations    46907 


List  of  Subjects 

7  CFR  Part  916 

Marketing  agreements,  Nectarines, 
Reporting  and  recordlceeping 
requirements. 

7  CFR  Part  917 

Marketing  agreements.  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  916  and  917  are 
amended  as  follows: 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

1.  Accordingly,  the  interim  final  rules 
amending  7  CFR  Part  916  which  were 
published  at  59  PR  15835  on  April  5, 
1994,  and  at  59  FR  31118  on  June  17, 
1994,  are  each  adopted  as  a  final  rule 
without  change. 

PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CAUFORNIA 

2.  Accordingly,  the  interim  final  rules 
amending  7  CFR  Part  917  which  were 
published  at  59  FR  15835  on  April  5, 
1994,  and  at  59  FR  31118  on  June  17. 
1994,  are  each  adopted  as  a  final  rule 
without  change. 

Dated:  September  8, 1994. 
Eric  M .  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  94-22614  Filed  9-12-94;  8:45  ami 
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7  CFR  Part  929 
[FV94-929-1FIR] 

Cranberries  Grown  in  States  of 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  In  the 
State  of  New  York;  Changes  to  the 
Rules  and  Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

action:  Final  rule.. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
changing  the  rules  and  regulations 
under  the  cranberry  marketing  order. 
The  marketing  order  regulates  the 
handling  of  cranberries  grown  in  10 
States  and  is  administered  locally  by  the 
Cranberry  Marketing  Committee 
(Committee).  This  rule  revises  or  deletes 
language  in  the  order's  rules  and 
regulations  to  reflect  amendatory 


changes  to  the  marketing  order 
completed  in  1992.  This  rule  makes  the 
order's  rules  and  regulations  consistent 
with  the  current  marketing  order 
language. 

EFFECTIVE  DATE:  October  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Mark  Hessel, 
Marketing  Specialists,  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA,  Room  2522-S,  P.O.  Box  96456. 
Washington.  DC  20090-6456;  telephone: 
(202) 720-5127. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  929  [7  CFR  Part  929],  as 
amended,  regulating  the  handling  of 
cranberries  grown  in  10  States, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C  601-€74l. 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handier  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  30  handlers 
of  cranberries  who  are  subject  to 
regulation  under  the  order  and 
approximately  1,050  producers  of 
cranberries  in  the  regulated  area.  Small . 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  [llCFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
The  majority  of  handlers  and  producers 
of  cranberries  may  be  classified  as  small 
entities. 

This  rule  finalizes  revisions  or 
deletions  to  ttie  language  in  the  order's 
rules  and  regulations  to  reflect 
amendatory  changes  to  the  order 
completed  in  1992.  This  rule  makes  the 
order's  rules  and  regulations  consistent 
with  current  order  language.  These 
changes  were  unanimously 
recommended  by  the  Cranberry 
Marketing  Committee  (Committeel  at  its 
March  1, 1994,  meeting. 

The  interim  final  rule  was  issued  on 
July  11, 1994.  and  published  in  the 
Federal  Register  (59  FR  36021,  July  15, 
1994],  with  an  effective  date  of  July  15, 
1994.  That  rule  amended  §§929.107, 
929.108,  929.110,  929.148,  929.150,  and 
929.153  of  the  rules  and  regulations  in 
effect  under  the  order.  That  rule 
provided  a  30-day  comment  period 
which  ended  August  15. 1994.  No 
comments  were  received. 

In  1992,  the  cranberry  marketing 
order  was  amended  (57  FR  38748, 
August  27. 1992]  to  change,  among 
other  provisions,  the  volume  control 
features  of  the  order.  Prior  to  the 
amendment,  the  order  authorized  a  base 
quantity  program  in  which  each 
producer  received  a  base  quantity 
calculated  by  the  Committee  from  a 
representative  period  in  the  order.  Base 
quantity  was  annually  distributed  to 
existing  producers  and  new  producers 
based  on  a  formula  in  the  order.  The 
1992  order  amendments  authorized  a 
volume  control  program  to  De  based  on 
the  sales  history  of  each  producer.  The 
Committee  now  calculates  a  sales 
history  for  each  producer  based  on  the 
average  of  sales  for  a  specified  period 
for  each  producer  or,  in  the  case  of  a 
new  producer,  sales  history  is  based  on 
a  State's  average  yield  per  acre.  Other 
order  amendments  were  made  to  refle<,l 
current  industry  practices. 


The  first  change  revises  section 

929.107  which  currently  provides  the 
basis  for  determining  established 
cranberry  acreage.  The  section  is  revised 
by  deleting  various  terms,  dates,  and 
section  references.  The  term 
"established"  cranberry  acreage  and  the 
reference  to  section  929.16  are  no  longer 
applicable  since  they  were  removed  by 
the  1992  amendment.  The  reference  to 
growing  cranberries  during  a  specified 
period  of  time  (i.e.,  1965-66  through 
1967-68)  and  other  similar  date 
references  are  removed  since  producers 
are  no  longer  required  to  produce 
during  this^  period  to  have  a  commercial 
crop  of  cranberries.  Other  modifications 
are  made  in  the  section  for  clarity. 

The  second  change  deletes  section 

929.108  which  provides  for  procedures 
to  substantiate  a  firm  and  substantial 
commitment  for  use  in  determining  base 
quantities.  This  seclion  is  no  longer 
applicable  since  the  order  amendments 
authorize  a  sales  history  to  be  computed 
for  every  producer.  New  or  existing 
producers  no  longer  have  to  show  a  firm 
and  substantial  commitment  to  receive 
base  quantity. 

The  third  change  revises  section 
929.110  which  provides  for  transfers  or 
sales  of  cranberry  acreage  during  the 
representative  period.  This  section  is 
revised  by  deleting  the  term 
"representative  period."  This  term  is  no 
longer  applicable  since  all  reference  to 
a  representative  period  for  computing 
base  quantities  was  removed  by  the 
1992  amendment.  Producers  must 
inform  the  Committee  at  any  time  when 
transfers  or  sales  of  acreage  are  made. 
Also,  the  term  "base  quantity"  is 
deleted  and  replaced  with  the  term 
"sales  history."  Other  minor  changes  are 
made  to  the  section  to  make  it 
consistent  with  the  order  amendment. 

The  fourth  change  deletes  section 
929.148  which  provides  factors  to  be 
considered  when  assigning  or  adjusting 
base  quantities  for  producers.  This 
section  is  no  longer  applicable  since  the 
order  amendment  authorizes  the 
computation  of  a  sales  history  for  each 
producer.  These  factors  are  not  used 
when  calculating  sales  history. 

The  fifth  change  revises  section 
929.150(a)  which  provides  for  the 
transfer  or  assignment  of  base 
quantities.  This  section  is  revised  by 
deleting  the  term  "base  quantity"  and 
replacing  it  with  the  term  "sales 
history."  The  term  base  quantity  is  no 
longer  applicable  since  the  order 
amendment  authorizes  a  sales  history  to 
be  calculated  for  each  producer. 

The  last  change  deletes  section 
929.153  which  provides  for  the 
estabUshment  and  distribution  of  a  base 
quantity  reserve.  This  section  is  no 


longer  applicable  since  the  1992  order 
amendment  provides  for  a  volume 
control  program  to  be  based  on  sales 
histories  of  producers.  A  producer's 
sales  history  is  updated  annually  based 
on  the  highest  four  out  of  six  years' 
sales.  Therefore,  a  base  quantity  reserve 
is  not  necessary  for  updating  producers' 
sales  histories  or  for  allowing  entrj-  of 
new  growers. 

The  information  collection 
requirements  contained  in  the 
referenced  sections  have  t)een 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  Chapter  35 
and  have  been  assigned  OMB  number 
0581-0103. 

Based  on  lliese  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impaci  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
rule,  without  change,  as  published  in 
the  Federal  Register  [59  FR  36021,  July 
15,  1994]  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  929  is  amended  as 
follows: 

PART  929— CRANBERRIES  GROWN  IN 
STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECnCUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA.  OREGON. 
WASHINGTON.  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  929  which  was 
published  at  59  FR  36021  on  July  15. 
1994.  is  adopted  as  a  final  rule  without 
change. 

Dated:  September  8, 1994. 
Eric  M.  Fonnan, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-22617  Filed  9-12-94;  8:45  am) 
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7  CFR  Parts  932  and  944 

[Docket  No.  FV94-932-1IFR] 

Olives  Grown  in  California  and 
Imported  Olives;  Estat>lishmentof 
Limited  Use  Olive  Requirements 
During  the  1994-95  Crop  Year 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  the  use  of  smaller  sized 
olives  in  the  production  of  limited  use 
styles  for  California  olives  during  the 
1994-95  crop  year.  This  action  is 
intended  to  allow  more  olives  into  fresh 
market  channels  and  is  consistent  with 
current  market  demand  for  olives.  As 
required  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Ad 
of  1937,  this  action  also  changes  the 
import  regulation  so  that  it  conforms 
with  the  requirements  established  under 
the  California  olive  marketing  order. 
DATES:  Effective  September  16.  1994; 
comments  received  by  October  13, 1994 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS. 
USDA,  Room  2525-S.  P.O.  Box  96456, 
Washington.  DC  20090-6456,  or  by 
facsimile  at  202-720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
o.f  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.Q 
Box  96456.  Room  2523-S,  Washington, 
D.C.  20090-6456;  telephone  (202)  720- 
5127,  or  Terry  Vavtrter,  CaUfomia 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102^,  Fresno, 
CA  93721,  telephone  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  148  and  Order  No.  932  |7  CFR  Part 
932],  as  amended,  regulating  the 
handling  of  olives  grown  in  California, 
hereinafter  referred  to  as  the  order.  The 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  |7  U.S.C.  601-674}.  hereinafter 
referred  to  as  the  Act. 

This  rule  is  also  issued  under  section 
8e  of  the  Act,  which  requires  the 
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Secretary  of  Agriculture  to  issue  grade, 
size,  quality,  or  maturity  requirements 
for  certain  listed  commodities, 
including  olives,  imported  into  the 
United  States  that  are  the  same  as,  or 
comparable  to,  those  imposed  upon  the 
domestic  commodities  regulated  under 
the  Federal  marketing  orders. 

The  Department  of  Agriculture 
(Department!  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruHng. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 


There  are  5  handlers  of  California 
olives  that  will  be  subject  to  regulation 
under  the  order  during  the  current 
season,  and  there  are  about  1,200  olive 
producers  in  California.  There  are 
approximately  25  importers  of  olives 
subject  to  the  olive  import  regulation. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  |13  CFR  §  121.601]  as 
those  whose  annual  receipts  are  less 
than  $500,000,  and  small  agricultural 
service  firms,  which  include  handlers 
and  importers,  have  been  defined  by  the 
Small  Business  Administration  as  those 
having  annual  receipts  of  less  than 
$5,000,000.  None  of  the  domestic  olive 
handlers  may  be  classified  as  small 
entities.  The  majority  of  olive  producers 
and  importers  may  be  classified  as  small 
entities. 

Nearly  all  of  the  olives  grown  in  the 
United  States  are  produced  in 
California.  The  growing  areas  are 
scattered  throughout  California  with 
most  of  the  commercial  production 
coming  from  inland  valleys.  The 
majority  of  olives  are  produced  in 
central  California.  California  olives  are 
primarily  used  for  carmed  ripe  whole 
and  whole  pitted  olives  which  are  eaten 
out  of  hand  as  hors  d'oeuvres  or  used 
as  an  ingredient  in  cooking  and  in 
salads.  The  canned  ripe  olive  market  is 
essentially  a  domestic  market.  A  few 
shipments  of  California  olives  are 
exported. 

Olive  production  has  fluctuated  from 
a  low  of  24,200  tons  during  the  1972- 
73  crop  year  to  a  high  of  163,023  tons 
during  the  1992-93  crop  year.  The 
California  Olive  Committee  (committee) 
indicated  that  1993-94  production 
totalled  about  120,049  tons.  Total 
production  for  the  1994-95  crop  year  is 
estimated  to  be  95,000  tons.  Because 
olive  trees  need  to  restore  their  nutrients 
from  one  season  to  the  next,  various 
varieties  of  olives  produced  in 
California  have  alternate  bearing 
tendencies.  This  results  in  high 
production  one  year  and  low  the  next, 
which  usually  causes  the  total  crop  to 
vary  greatly  from  year  to  year.  This  crop 
year's  estimated  production  is  expected 
to  be  smaller  than  last  year  due  to 
weather  conditions  early  in  the  season  , 
which  resulted  in  poor  fruit  pollination. 
However,  based  on  past  production  and 
marketing  experience,  the  committee 
believes  that  handlers  will  need  smaller 
sized  olives  during  the  1994-95  crop 
year  to  meet  market  demand  for  limited 
use  styles  of  canned  olives.  Limited  use 
olives  are  too  small  to  meet  the 
minimum  size  requirements  established 
for  whole  and  whole  pitted  canned  ripe 
olives.  However,  they  are  large  enough 
to  be  suitable  for  processing  into  limited 


use  styles  such  as  wedges,  halves,  slices, 
or  segments.  Absent  this  action,  olives 
which  are  smaller  than  those  authorized 
for  whole  and  whole  pitted  canning 
uses  would  have  to  be  disposed  of  by 
handlers  into  non-canning  uses  such  as 
crushing  into  oil. 

Paragraph  (a)(3)  of  §  932.52  of  the 
order  provides  that  processed  olives 
smaller  than  the  sizes  prescribed  for 
whole  and  whole  pitted  styles  may  be 
used  for  limited  uses  if  recommended 
by  the  committee  and  approved  by  the 
Secretary.  Until  October  1, 1991, 
paragraph  (a)(3)  also  prescribed 
minimum  sizes,  by  variety  group,  which 
could  be  authorized  for  use  in  the 
production  of  limited  use  styles  by  the 
Secretary. 

Effective  October  1, 1991,  certain  non- 
canning  size  disposition  requirements 
specified  in  §  932.51(a)(3)  and  minimum 
sizes  authorized  for  limited  use 
specified  in  §  932.52(a)(3)  of  the 
marketing  order  were  suspended.  The 
committee  may  now  recommend  the  u.se 
of  olives  for  limited  uses  that  are 
smaller  than  those  previously  permitted 
under  the  order.  Minimum  size  and 
grade  requirements  may  be 
recommended  annually  by  the 
committee  and  approved  by  the 
Secretary.  During  the  past  three  crop 
years,  1991-92,  1992-93,  and  1993-94, 
the  committee  recommended  sizes 
smaller  than  those  previously 
authorized. 

The  minimum  sizes  which  could 
previously  be  authorized  for  limited 
uses  were  established  in  a  1971 
amendment  to  the  marketing  order. 
Olives  smaller  than  the  prescribed 
minimum  sizes  which  could  be 
authorized  for  limited  uses  had  to  be 
disposed  of  through  less  profitable  non- 
canning  uses  such  as  crushing  for  oil. 
Returns  to  producers  are  lower  on  friiit 
used  for  such  purposes.  The  use  of 
smaller  sized  olives  for  limited  use 
styles  has  been  authorized  in  all  but  two 
crop  years  since  the  order  was 
promulgated  in  1965. 

This  action  will  help  growers  and 
handlers  to  meet  the  growing  market 
demand  for  limited  use  style  olives 
based  upon  current  conditions.  The 
limited  use  size  requirements  allow  the 
use  of  sizes  which  would  otherwise 
have  to  be  disposed  of  for  less 
profitable,  non-canning  uses.  Permitting 
the  use  of  such  smaller  olives  for 
limited  use  styles  would  therefore 
improve  grower  returns. 

On  July  13. 1994,  the  committee 
recommended  by  a  vote  of  15-1,  to 
establish  grade  and  size  regulations  for 
limited  use  size  olives  during  the  1994- 
95  crop  year  pursuant  to  paragraph 
{a)(3)  of  §  932.52  of  the  order.  The  one 


handler  member  who  dissented  was 
concerned  that  approval  of  hmited  use 
size  olives  would  be  detrimental  to 
handlers,  due  to  already  large 
inventories  of  such  olives  from  the  two 
previous  seasons.  The  recommended 
grade  and  size  requirements  are  the 
same  as  those  established  during  the 
1990-91  crop  year,  which  means 
slightly  larger  minimum  sizes  than  were 
in  effect  during  the  1991-92.  1992-93, 
and  1993-94  crop  years. 

The  specified  sizes  for  the  different 
olive  variety  groups  are  the  minimum 
sizes  which  are  deemed  desirable  for 
use  in  the  production  of  limited  use 
styles  at  this  time.  As  in  past  years, 
permitting  the  use  of  the  smaller  olives 
in  the  production  of  limited  use  styles 
allowed  handlers  to  take  advantage  of 
the  strong  market  for  halved,  segmented, 
sliced,  and  chopped  canned  ripe  olives. 
Handlers  will  be  able  to  market  more 
olives  than  would  be  permitted  in  the 
absence  of  this  relaxation  in  size 
requirements. 

The  committee  also  based  its  decision 
on  certain  production  and  market 
factors.  The  last  three  crop  years  were 
the  first  crop  years  that  limited  use 
olives  were  authorized  at  sizes  below 
the  1990-91  crop  year  minimum  size 
requirements.  Prior  to  the  1990-91  crop 
year,  the  committee  investigated  limited 
use  olives  that  were  below  permitted 
minimum  sizes.  From  investigations 
and  surveys  within  the  industry,  the 
committee  determined  that  limited  use 
olives  below  1990-91  minimum  sizes 
could  be  efficiently  sliced  using  current 
technology.  However,  consumer  interest 
in  and  need  for  such  olives  also  had  to 
be  determined,  specifically  for  smaller 
sliced  ohve  rings.  Thus,  minimum  size 
requirements  below  the  1990-91  crop 
year  were  recommended  and  became 
effective  for  limited  use  olives. 

During  the  following.three  seasons, 
the  industry  experienced  a  higher 
percentage  of  broken  pieces  in  the 
smaller  olives  than  with  the  slightly 
larger  sizes.  The  US.  Standards  for 
Grades  of  Canned  Ripe  Olives 
(Standards)  define  a  broken  piece  as  any 
piece  of  olive  that  is  less  than  three  . 
quarters  of  a  full  unit.  This  situation  had 
a  negative  impact  on  the  California  olive 
market  as  the  extra  broken  pieces 
caused  customers  to  complain  about  the 
lack  of  uniformity  and  poorer  quality  of 
product  from  these  smaller  sizes.  Such 
olives  also  had  to  compete  with 
imported  sliced  olives  that  had  fewer 
broken  pieces.  Therefore,  the  committee 
recommended  slightly  larger  minimum 
size  requirements  for  limited  use  olives 
in  order  to  improve  the  quality  of  and 
enhance  the  market  for  California 
limited  useolives. 


Also,  the  committee  estimates  that 
production  for  this  crop  year  is  expected 
to  be  at  95.000  tons,  which  is  smaller 
than  the  previous  two  seasons.  Weather 
conditions  early  in  the  crop  year  caused 
poor  pollination  resulting  in  a  smaller 
crop  with  an  uneven  distribution  of 
sizes.  The  1992-93  and  1993-94  crop 
years  produced  large  crops  of  163,023 
tons  and  120,049  tons,  respectively. 
During  years  with  large  olive  crops,  the 
ratio  of  limited  use  olives  to  other  sizes 
tends  to  be  higher;  there  are  more 
limited  use  size  olives  in  proportion  to 
the  other  sizes.  During  years  with  small 
olive  crops,  the  ratio  of  smaller  olives  to 
other  sizes  is  smaller;  there  tends  to  be 
fewer  limited  use  size  olives  in 
proportion  to  the  other  sizes.  The 
increased  availability  of  limited  use 
sized  fruit  could  be  reflected  in  handler 
processing  for  the  last  three  seasons.  For 
example,  during  the  1992-93  crop  year. 
19  percent  of  the  olives  (163,024  tons) 
processed  by  handlers  were  limited  use, 
and  during  the  1991-92  crop  year,  11 
percent  of  total  olives  (63.259  tons) 
processed  by  handlers  were  limited  use. 
Although  limited  use  minimum  sizes 
were  larger  during  the  1990-91  season, 
limited  use  olive  processed  by  handlers 
were  16  percent  of  total  olives  (126,879 
tons)  purchased  by  handlers.  Thus, 
unlike  the  two  previous  seasons,  fewer 
small  limited  use  olives  are  expected  to 
be  harvested  this  season.  The  percentage 
of  limited  use  olives  is  expected  to  be 
smaller.  The  slight  increase  in  minimum 
limited  use  size  requirements  being 
established  for  the  1994-95  season  is 
therefore  not  expected  to  greatly  impact 
available  supplies. 

Thus,  it  is  Kiund  that  permitting 
limited  use  olives  as  recommended  by 
the  committee  is  expected  to  improve 
market  conditions,  and  grower  returns, 
and  meet  market  needs  for  limited  use 
style  olives. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or     - 
maturity  requirements  are  in  effect  for 
olives  under  a  domestic  marketing 
order,  imported  olives  must  meet  the 
same  or  comparable  requirements.  This 
action  allows  smaller  olives  for  limited 
use  styles  under  the  marketing  order. 
Therefore,  a  corresponding  change  is 
needed  in  the  olive  import  regulation. 
Canned  ripe  olives,  and  bulk  olives 
for  processing  into  canned  ripe  olives, 
imported  into  the  United  States  must 
meet  certain  minimum  grade  and  size 
requirements  specified  in  O/ive 
Regulation  1\7  CFR  §  944.401).  All 
canned  ripe  olives  are  required  to  be 
inspected  and  certified  prior  to 
importation  (release  from  custody  of  the 
United  States  Custom  Service),  and  all 
bulk  olives  for  processing  into  canned 


ripe  olives  must  be  inspected  and 
certified  prior  to  canning.  "Canned  ripe 
olives"  means  olives  in  hermetically 
sealed  containers  and  heat  sterilized 
under  pressure,  of  two  distinct  types, 
"ripe"  and  "green-ripe",  as  defined  in 
the  Standards.  The  term  does  not 
include  Spanish-style  ^reen  olives. 

Any  lot  of  olives" failing  to  meet  the 
import  requirements  may  be  exported, 
disposed  of.  or  shipped  for  exempt  uses. 
Exportation  or  disposal  of  such  olives 
would  be  accomplished  under  the 
supervision  of  the  Processed  Products 
Branch  of  the  Fruit  and  Vegetable 
Division,  with  the  costs  of  certifying  the 
disposal  of  the  olives  borne  by  the 
importer.  Exempt  olives  are  those 
imported  for  processing  into  oil  or 
donation  to  charity.  Any  person  may 
also  import  up  to  ioo  pounds  (drained 
weight)  of  canned  ripe  olives  or  bulk 
olives  exempt  from  these  grade  and  size 
requirements. 

This  interim  final  rule  modifies 
paragraph  (b)(12)  of  the  olive  import 
regulation  to  authorize  the  importation 
of  bulk  olives  which  do  not  meet  the 
minimum  size  requirements  established 
for  olives  for  whole  and  whole  pitted 
uses  to  be  used  in  the  production  of 
limited  use  styles  during  the  1994-1995 
crop  year.  This  rule  also  establishes  size 
regulations  for  such  olives  in  paragraph 
(b)(12). 

The  committee  recommended  to 
authorize  establishment  of  minimum 
sizes  for  use  in  the  production  of 
limited  use  styles  during  the  1994-95 
crop  year.  The  sizes  are  specified  in 
terms  of  minimum  weights  for 
individual  olives  in  various  variety 
groups  and  are  the  same  for  both 
domestic  and  imported  olives.  An  extra 
category  is  continued  in  the  import 
regulation  to  apply  comparable 
requirements  for  varieties  not  grown 
domestically.  The  minimum  sizes  for 
import  requirements  are  as  follows: 

Variety  Group  1,  except  the     'Am,  pound. 

Ascolano.   Barouni,   or  St 

Agostino  varieties. 
Variety     Group     1     of     the     Vr«.  pound. 

Ascolano.   Barouni.  or  St. 

Agostino  varieties. 
Variety  Group  2,  except  the     Vimi  pound. 

Obliza  variety. 
Variety  Group  2  of  the  Obliza     Vi4o  pound. 

variety. 
Olives  not  identifiable  as  to     Vumi  pound. 

variety  or  variety  group. 

Each  of  the  categories  includes  a  35 
percent  tolerance  for  olives  weighing 
less  than  the  specified  minimum  size. 

Permitting  the  use  of  smaller  olives  in 
the  production  of  limited  use  styles  will 
allow  importers  to  take  better  advantage 
of  the  strong  market  for  halved. 


JMI 
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segmented,  sliced,  and  chopped  canned 
ripe  olives.  Importers  will  be  able  to 
import  and  market  more  olives  than 
w^ould  be  permitted  in  the  absence  of 
this  relaxation  in  size  requirements. 
This  additional  opportunity  is  provided 
to  maximize  the  use  of  the  available 
olive  supply  and  facilitate  market 
expansion.  In  the  absence  of  this  action, 
the  smaller  fruit  could  not  be  imported 
for  limited  uses,  and  would  have  to  be 
disposed  of  through  less  profitable,  non- 
canning  uses  under  the  supervision  of 
the  inspection  service,  exported,  or 
utilized  in  exempt  outlets. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  accordance  with  section  8e  of  the 
Act,  the  U.S.  Trade  Representative  has 
concurred  with  the  issuance  of  this 
interim  final  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
committee's  recommendation,  and  other 
available  information,  it  is  found  that 
this  interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary', 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1994-95  crop  year 
began  August  1, 1994;  (2)  this  rule 
relaxes  minimum  size  requirements;  (3) 
California  olive  handlers  are  aware  of 
this  rule  as  it  was  discussed  and 
recommended  at  a  pubUc  meeting;  and 
(4)  this  rule  provides  a  30-day  comment 
period  and  any  comments  received  will 
be  considered  prior  to  finalization  of 
this  rule. 

List  of  Subjects 

7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefruit,  Grapes,  Imports,  Kiwifruit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR  Parts  932  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  932  and  944  continue  to  read  as 
follows: 

I     Authority:  7  L.S.C  601-674. 


PART  932— OUVES  GROWN  IN 
CALIFORNIA 

2.  Table  II  of  §  932.152  is  revised  to 
read  as  follows: 

§932.152    Outgoing  Regulations. 


(g)  *  •  * 
(1)"  *  • 

Table  II.— Limited  Use  Size  OirvES 


Variety 

Average  count  range 
(per  pound) 

Group  1,  except 

76-90,  inclusive. 

Ascolano,  Barouni, 

and  St.  Agostino. 

Group  1 ,  Ascolano, 

106-140,  inclusive. 

Barourv,  and  St. 

Agostino. 

Group  2,  except 

141-180,  inclusive. 

Obliza. 

Group  2,  Otrfiza 

128-140,  mclusive. 

3.  Section  932.153  is  revised  to  read 
as  follows: 

§  932.1 53    Establishment  of  grade  and  size 
requirements  for  processed  1994-95  crop 
year  olives  for  limited  uses. 

(a)  Grade.  On  and  after  August  1 , 
1994,  any  handler  may  use  processed 
olives  of  the  respective  variety  group  in 
the  production  of  limited  use  styles  of 
canned  ripe  olives  if  such  olives  were 
processed  after  July  31, 1994,  and  meet 
the  grade  requirements  specified  in 
paragraph  (a)(1)  of  §  932.52  as  modified 
by  §932.149. 

(b)  Sizes.  On  and  after  August  1, 1994, 
any  handler  may  use  processed  olives  in 
the  production  of  limited  use  styles  of 
canned  ripe  olives  if  such  olives  were 
harvested  during  the  period  August  1, 
1994,  through  July  31, 1995,  and  meet 
the  following  requirements: 

(1)  The  processed  olives  shall  be 
identified  and  kept  separate  and  apart 
from  any  olives  harvested  before  August 
1, 1994.  or  after  July  31. 1995. 

(2)  Variety  Group  1  olives,  except  the 
Ascolano.  Barouni,  or  St.  Agostino 
varieties,  shall  be  of  a  size  which 
individually  weigh  at  least  Vso  pound: 
Provided,  That  no  more  than  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  *^o  pound. 

(3)  Variety  Group  1  olives  of  the 
Ascolano,  Barouni,  or  St.  Agostino 
varieties  shall  be  of  a  size  which 
individually  weigh  at  least  Vi<o  pound: 
Provided,  That  no  more  than  35  percent 
of  the  olives  in  any  lot  or  sublet  may  be 
smaller  than  Vi4<i  pound. 

(4)  Variety  Group  2  olives,  except  the 
Obliza  variety,  shall  be  of  a  size  which 
individually  weigh  at  least  Viho  pound: 
Provided,  That  not  to  exceed  35  percent 


of  the  olives  in  any  Iqt  or  sublot  may  he 
smaller  than  Viso  pound. 

(5)  Variety  Group  2  olives  of  the 
Obliza  variety  shall  be  of  a  size  which 
indi\adually  weigh  at  least  Vi4o  pound: 
Provided,  That  not  to  exceed  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  Vi4o  pound. 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

4.  Section  944.401  is  amended  by 
revising  paragraph  (b)(12)  to  read  as 
follows: 

§944.401    Olive  Regulation  1. 

•  •         •         •         • 

(12)  Imported  bulk  olives  when  used 
in  the  production  of  canned  ripe  olives 
must  be  inspected  and  certified  as 
prescribed  in  this  section.  Imported 
bulk  olives  which  do  not  meet  the 
applicable  minimum  size  requirements 
specified  in  paragraphs  (b)(2)  through 
(b)(ll)  of  this  section  may  be  imported 
during  the  period  August  1, 1994. 
through  July  31. 1995,  for  limited  use, 
but  any  such  olives «o  used  shall  not  be 
smaller  than  the  following  applicable 
minimum  size: 

(i)  Whole  ripe  olives  of  Variety  Group 
1,  except  the  Ascolano,  Barouni,  or  St. 
Agostino  varieties,  of  a  size  that  not 
more  than  35  percent  of  the  olives,  by 
count,  may  be  smaller  than  V«w  pound 
(5  grams)  each. 

(ii)  Whole  ripe  olives  of  Variety  Group 
1  of  the  Ascolano,  Barouni,  or  St. 
Agostino  varieties,  of  a  size  that  not 
more  than  35  percent  of  the  olives,  by 
count,  may  be  smaller  than  Vi*o  pound 
(3.2  grams)  each. 

(iii)  Whole  ripe  olives  of  Variety  • 
Group  2,  except  the  Obliza  variety,  of  a 
size  that  not  more  than  35  percent  of  the 
olives,  by  count,  may  be  smaller  than 
Vi8o  pound  (2.5  grams)  each. 

(iv)  Whole  ripe  olives  of  Variety 
Group  2  of  the  Obliza  variety  of  a  size 
that  not  more  than  35  percent  of  the 
olives,  by  count,  may  be  smaller  that 
Vi4o  pound  (3.2  grams)  each. 

(v)  Whole  ripe  olives  not  identifiable 
as  to  variety  or  variety  group  of  size  that 
not  more  than  35  percent  of  olives,  by 
count,  may  be  smaller  than  Viao  pound 
(2.5  grams)  each. 

*  •        •        •        • 

Datpd:  September  8.  1904. 
Eric  M  Fomian, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-22616  Filed  9-12-94;  8:45  am) 
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7  CFR  Part  980 

[FV94-980-1FR]  • 

Vegetables;  Import  Regulations 
Modification  of  Regulatory  Time 
Periods  for  Imported  Onions  and 
Establishment  of  Requirements  for 
Red  Variety  Onions 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  modifies  the 
time  periods  when  imported  onions  are 
regulated  based  on  the  grade,  size, 
quality  and  maturity  requirements  of  the 
South  Texas  onion  and  Idaho-Eastern 
Oregon  onion  marketing  orders.  This 
rule  also  establishes  import 
requirements  for  red  variety  onions 
based  on  South  Texas  requirements.  The 
changes  are  needed  to  make  the  onion 
import  requirements  consistent  with 
changes  to  the  South  Texas  onion 
marketing  order,  as  required  by  section 
8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937  (Act). 
EFFECTIVE  DATE:  October  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Matthews,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456:  telephone: 
(202)  690-0464,  Fax  (202) 720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  effective  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  |7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order  - 
12866.  .';•.-••- 

This  rule  has  beeri  reviewed  under 
Exeaitive  Order  12778,  Civil  Justice 
Refcrm.This  ruleis  not  intended  to 
have  retroactive  effect.  Thi.s  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  final  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibifity  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
con.-^idered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened.  There 
are  approximately  75  importers  of 


onions  who  will  be  affected  by  this  final 
rule.  Small  agricultural  service  firms, 
which  include  onion  importers,  have 
been  defined  by  the  Small  Business 
Administration  [13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
55,000.000.  The  majority  of  onion 
importers  may  be  classified  as  small 
entities. 

Import  regulations  issued  under  the 
Act  are  based  on  regulations  established 
under  Federal  marketing  orders  to 
regulate  domestically  produced 
products.  Thus,  this  final  rule  has  small 
entity  orientation,  and  impact  on  both 
small  and  large  business  entities  in  a 
manner  comparable  to  rules  issued 
under  marketing  orders.  This  rule 
modifies  the  dates  when  imported 
onions,  including  red  variety  onions,  are 
regulated  based  on  requirements  of  the 
South  Texas  onion  and  Idaho-Eastern 
Oregon  onion  marketing  orders. 

Section  Be  provides  that  whenever 
certain  specified  commodities, 
including  onions,  are  regulated  under  a 
Federal  marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  and 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity.  The  Act  further  provides 
that  when  two  or  more  marketing  orders 
covering  the  same  commodity  are 
concurrently  in  effect,  imports  will  be 
subject  to  the  requirements  established 
for  the  commodity  grown  in  the  area 
with  which  the  imported  commodity  is 
in  most  direct  competition. 

Marketing  Order  No.  958  regulates 
onions  grown  in  certain  counties  of 
Idaho  and  Eastern  Oregon  and 
Marketing  Order  No.  959  regulates 
onions  grown  in  South  Texas.  Fresh 
onion  shipments  from  Idaho-Eastern 
Oregon  are  regulated  throughout  the 
year,  while  onion  shipments  from  South 
Texas  were  regulated  from  March  1 
through  May  20  each  year.  On  the  basis 
of  past  shipment  data' the  Set.retarj-  of 
Agriculture  (Secretary)  had  detennined 
that  onions  imported  during  tfie  March 
10  through  May  20  period  were  in  most 
direct  competition  with  onions  grown  in 
South  Texas  and  found  that  the 
minimum  grade,  size,  quality,  and 
maturity  requirements  for  onions 
imported  during  that  period  should  be 
the  same  as  those  established  for  South 
Texas  onions  under  Marketing  Order 
No.  959.  The  Secretary  further 
determined  that  onions  imported  during 
the  May  21  through  March  9  period 
were  in  most  direct  competition  with 
onions  grown  in  Idaho-Eastern  Oregon 
and  that  the  minimum  grade,  size, 
quality,  and  maturity  requirements  for 
onions  imported  during  that  period 
should  be  the  same  as  those  established 


for  Idaho-Eastern  Oregon  onions  under 
Marketing  Order  No.  958. 

Based  on  a  recommendation  of  tlie 
South  Texas  Onion  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  Marketing  Order 
No.  959.  the  Department  has  e.vtended 
the  end  of  the  South  Texas  regulatory 
period  from  May  20  to  June  15.  The  " 
Fruit  and  Vegetable  Division's  Market 
News  Service  has  reported  no  onion 
shipments  pf  commercial  quantities 
from  the  Idaho-Eastern  Oregon 
production  area  during  June  from  the 
1990  through  1993  period,  and  onlv  one 
year  during  this  period.  1993,  were 
onion  shipments  recorded  during  May. 
Therefore,  onions  imported  during  the 
period  March  10  through  June  15  are  in 
most  direct  competition  with  those 
produced  in  South  Texas. 

Thus,  now  that  the  change  in  the 
regulator>'  period  for  South  Texas 
onions  is  effective,  a  corresponding 
change  must  be  made  in  the  onion 
import  regulation  so  that  the 
requirements  established  under  the 
South  Texas  marketing  order  will  be  the 
determining  requirements  for  onions 
imported  during  the  May  21  through 
June  15  period.  Currently,  imports  of 
onions  during  that  period  are  required 
to  meet  minimum  requirements  based 
on  those  established  under  the  Idaho- 
Eastern  Oregon  marketing  order.  This 
rule  changes  onion  import  requirements 
to  be  the  same  as  the  South  Texas 
requirements  during  that  period.  With 
that  adjustment,  the  onion  import 
requirement  wiUbe  based  on  the 
requirements  for  South  Texas  onio.n:; 
during  the  period  March  10  through 
June  15.  and  will  be  based  on  the 
requirements  for  Idaho-Eastern  Orecon 
onions  during  the  June  16  through 
March  9  period. 

Red  onion  varieties  are  subject  to 
minimum  grade,  size,  quelity,  and 
maturity  requirements  under  the  Idcho- 
Eastern  Oregon  marketing  order,  but 
those  requirements  are  not  in  effect  for 
imported  red  onions  during  the  South 
Texas  regulatory  period.  However, 
ba.=:ed  on  a  recommendation  of  the, 
committee,  the  Department  has 
established  minimum  requirements  for 
red  onion  varieties  grown  in  the  South 
Texas  pioduction'area.  Since  South 
Texas  red  onion  varieties  are  regulated, 
red  onions,  imported  from  March  10  to 
June  15  shall  be  required  to  grade  at 
least  U.S.  No.  1  with  a  20  percent  defect 
allowance  and  1  and  3/4  inch  niinimu.m 
diameter.  This  requirement  will  be  in 
effect  through  June  15  as  the  South 
Texas  regulatory  period  has  been 
extended  to  June  15. 

A  Notice  of  this  rule  was  published  in 
the  June  29.  1994,  issue  of  the  Federal 
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Register  |59  PR  33453).  Interested 
persons  were  invited  to  file  written 
coijiments  with  respect  to  the  proposal 
until  July  29. 1994.  No  comments  were 
received. 

Based  on  these  considerations,  the^ 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  accordance  with  section  8e  of  the 
Act.  the  U.S.  Trade  Representative  has 
concurred  with  the  issuance  of  this  final 
rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
proposal  submitted  by  the  committee, 
and  other  information,  it  is  hereby 
found  that  this  regulation,  as  hereinafter 
set  forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  980 

Food  grades  and  standards.  Imports. 
Marketing  agreements.  Onions,  Potatoes. 
Tomatoes. 

For  the  reasons  set  forth  in  the ' 
preamble,  7  CFR  Part  980  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Part  980  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  980-VEGETABLES;  IMPORT 
REGULATIONS 

§980.117    [Amended] 

2.  In  §980.117.  paragraph  (a)(2)  is 
amended  by  removing  the  words  "May 
21"  and  adding  in  its  plgce  "June  16" 
and  by  removing  the  words  "May  20" 
and  adding  in  its  place  "June  15": 
paragraph  (b)(1)  is  amended  by 
removing  the  words  "May  21"  and 
adding  in  its  place  "June  16";  and 
paragraph  (b)(2)  is  amended  by 
removing  the  words  "May  20"  and 
adding  in  its  place  "June  15". 

Dated:  Septemt)er  8. 1994 
Eric  M.  Fonnan, 

Acting  Director.  Fruit  and  Vegetable  Division 
|FR  Doc.  94-22613  Filed  9-12-94;  8:45  ami 

BILUNG  CODE  3410-02-P 


7  CFR  Part  998 

[Docket  No.  FV94-998-2FIR] 

Clarification  of  Requirements 
Established  Under  Marketing 
Agreement  No.  146  Regulating  the 
Quality  of  Domestically  Produced 
Peanuts  for  1994  and  Subsequent  Crop 
Peanuts 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
clarifies  that  peanut  handlers  signatory 
to  Peanut  Marketirg  Agreement  No.  146 
(agreement)  may  store  and  shell  certain 
Segregation  2  seed  peanut  lots  with 
Segregation  1  seed  peanut  lots  when 
such  lots  are  produced  under  the 
allspices  of  a  State  agency,  which 
regulates  or  controls  their  production. 
This  rule  also  provides  that  the 
unchanged  portions  of  the  incoming, 
outgoing,  and  indemnification 
regulations  currently  in  effect  under  the 
agreement  for  1993  crop  peanuts  will  be 
established  for  1994  and  subsequent- 
crop  peanuts. 

EFFECTIVE  DATE:  September  13. 1994.    - 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental.  Marketing 
Specialist,  Southeast  Marketing  Field 
Office,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  P.O.  Box  2276.  Winter 
Haven.  Florida  33883-2276;  telephone: 
(813)  299-^770.  or  FAX:  (813)  299- 
5169;  or  Jim  Wend'and.  Marketing 
Specialist.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456.  Room  2523-S,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2170.  or  FAX:  (202)  720-5698. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  146  [7  CFR  part  998] 
regulating  the  quality  of  domestically 
produced  peanuts,  hereinafter  referred 
to  as  the  agreement.  This  agreement  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies.  Unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  about  75  handlers  of 
peanuts  subject  to  regulation  under  the 
agreement,  and  about  47.000  peanut 
producers  in  the  16  States  covered 
under  the  program.  Small  agricultural  .  . 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $5,000,000.  and  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  Some  of  the 
handlers  signatory  to  the  agreement  are 
small  entities,  and  a  majority  of  the 
producers  may  be  classified  as  small 
entities. 

In  1993,  the  reported  U.S.  production, 
mostly  covered  under  the  agreement, 
was  approximately  3.33  billion  pounds 
of  peanuts,  a  22  percent  decrease  from 
1992  and  the  lowest  level  since  1983. 
The  preliminary  1993  peanut  crop  value 
is  $991.65  million,  77  percent  of  the 
1992  crop  value. 

The  objective  of  the  agreement,  in 
place  since  1965,  is  to  ensure  that  only 
wholesome  peanuts  enter  edible  market 
channels.  About  70  percent  of  U.S. 
shelters  (handlers),  handling 
approximately  95  percent  of  the  crop, 
have  voluntarily  signed  the  agreement. 
Under  the  agreement,  farmers'  stock 
peanuts  with  visible  Aspergillus  flavus 
mold  (the  principal  source  of  aflatoxin) 
are  required  to  be  diverted  to  non-edible 
uses.  Each  lot  of  milled  peanuts  must  be 
sampled  and  the  samples  chemically 
analyzed  for  aflatoxin  contamination. 
Signatory  handlers  who  comply  with 
these  requirements  may  be  eligible  for 
indemnification  of  losses  for  individual 
lots  of  their  peanuts  which  test  positive 
to  aflatoxin.  Indemnification  and 
administrative  costs  are  paid  by 
assessments  levied  on  hemdlers 
signatory  to  the  agreement. 

The  Committee,  which  is  composed  of 
growers  and  handlers  of  peanuts,  meets 
to  review  the  rules  and  regulations 
effective  on  a  continuous  basis  for 
peanuts  regulated  under  the  agreement. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  Committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the  rules 
and  regulations  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 
-     The  Committee  met  on  March  15  and 
16.  1994.  and  unanimoiisly 
recommended  clarifying  changes  to 
§998.100  Incoming  Quality  regulation 

Section  998.34  oT  tne  agreement 
provides  authority  for  the  modification 


of  the  incoming  quality  regulation  by 
the  Secretary  of  Agriculture,  if  the 
Secretary  finds  that  such  modification 
would  tend  to  effectuate  the  objectives 
of  the  agreement. 

After  considerable  discussion,  the 
Committee  unanimously  recommended 
amending  paragraph  (e)  Seed  peanuts  of 
§998.100  to  clarify  that  Segregation  2 
seed  peanuts  meeting  certain  quality 
requirements  may  be  stored  and  shelled 
with  Segregation  1  seed  peanut  lots. 
Currently,  paragraph  (e)  specifies  that 
Segregation  3  seed  peanut  lots  with 
visible  Aspergillus  flavus  mold  must  be 
stored  and  shelled  separate  and  apart 
from  other  peanuts.  The  regulation  does 
not  specifically  state  that  Segregation  2 
seed  peanuts  containing  up  to  three 
percent  damaged  kernels  and  no  visible 
Aspergillus  flavus  mold  can  be  stored 
and  shelled  with  Segregation  1  seed  lots 
if  the  seed  peanuts  were  produced 
under  the  auspices  of  a  State  agency. 
The  Committee  believes  that  the  current 
provisions  authorize  such  commingling 
but  believe  that  the  authority  should  be 
expressly  stated  to  avoid  confusion. 

The  Committee  noted  that  requiring 
Segregation  2  seed  peanuts  to  be  stored 
separately  from  Segregration  1  seed 
peanuts  would  increase  the  number  of 
storage  bin:  handlers  needed  to 
maintain  separation.  This  would 
increase  handler  costs.  It  also  noted  that 
requiring  the  Segregation  2  seed  peanuts 
to  be  shelled  separate  and  apart  from 
Segregation  1  seed  peanuts  would 
increase  handler  shelling  costs  with  no 
apparent  benefits. 

Therefore,  the  Committee 
recommended  adding  a  sentence  to 
paragraph  (e)  clarifying  that  seed  peanut 
lots  may  be  stored  and  shelled  with 
Segregation  1  lots  if:  (1)  The  seed 
peanuts  do  not  exceed  3  percent  total 
damage  and  have  no  visible  Aspergillus 
flavus  mold;  and  (2)  both  the 
Segregation  2  seed  peanut  lot  and  the 
Segregation  1  seed  peanut  lot  are 
produced  under  the  auspices  of  a  State 
agency  which  regulates  or  controls  the 
production  of  seed  peanuts. 

This  nile  also  provides  that  the 
unchanged  portions  of  the  incoming, 
outgoing,  and  indemnification 
regulations  currently  in  effect  under  the 
agreement  for  1993  crop  peanuts  be 
established  for  1994  and  subsequent 
crop  peanuts. 

Therefore,  the  Administrator  of  the 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and    - 
recommendations  submitted  by  the 
Committee,  and  other  information,  it  is 


foimd  that  finalizing  the  interim  final 
rule,  without  change,  as  published  in 
the  Federal  Register  on  July  18, 1994, 
(59  FR  36353]  will  tend  to  effectuate  the 
declared  policy  of  the  Act.  That  rule 
provided  that  interested  persons  could 
file  comments  through  August  17, 1994. 
No  comments  were  received. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because:  (1)  This  action 
clarifies  requirements  currently  in  effect 
for  peanut  handlers  who  are  signatory  to 
the  agreement;  and  (2)  the  interim  final 
rule  provided  that  interested  persons 
could  file  comments  through  August  17, 
1994.  No  comments  were  received  and 
the  Department  is  adopting  a  final  rule, 
without  change,  the  provisions  of  the 
interim  final  rule. 

List  of  Subiects  in  7  CFR  Fart  998 

Marketing  agreements.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  998  is  amended  as 
follows: 


that  might  reasonably  be  expected  to 
give  rise  to  a  potential  conflict  of 
interest.  In  accordance  with  12  U.S.C. 
2252,  the  effective  date  of  the  final  rule 
is  30  days  from  the  date  of  publication 
in  the  Federal  Register  during  which 
either  or  both  Houses  of  Congress  are  in 
session.  Based  on  the  records  of  the 
sessions  of  Congress,  the  effective  date 
of  the  regulations  is  September  13, 1994. 
EFFECTIVE  DATE:  The  regulation  adding 
12  CFR  part  650  published  on  March  1, 
1994  (59  FR  9622)  is  effective 
September  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  J.  McCrory,  Director,  Office  of 
Secondary  Market  Oversight,  Farm 
Credit  Administration,  McLean,  Virgi.nia 
22102-5090,  (703)  883-4280,  TDD  (703) 
883-4444. 

(12  U.S.C  2252(8)19)  and  (10)) 

Dated:  September  8.  1994. 
Curtis  M.  Anderson. 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  94-22599  Filed  9-12-94;  8:45  am| 
BIUJNG  CODE  <7t»-01-P 


DEPARTMENT  OF  TRANSPORTATTON 


PART  99a-MARKEnNG  AGREEMENT     Federal  Aviation  Administration 


REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  998  which  was 
published  at  59  FR  36353  on  July  18, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  Septeml)er  8, 1^94. 
Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-22615  Filed  9-12-94;  8:45  am) 
aiUJNa  CODE  3410-02-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  650 
RIN  3052-AB49 

Federal  Agricultural  Mortgage 
Corporation;  Conflicts  of  Interest; 
Effective  Date 

AGENCY:  Farm  Credit  Admir.istration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  part  650  on  March  1, 
1994  (59  FR  9622).  The  final  regulation 
adds  12  CFR  part  650  to  require  the 
Federal  Agricultural  Mortgage 
Corporation  to  adopt  a  conflict-of- 
interest  policy  that  defines  the  types  of 
relationships,  transactions,  or  activities 


14  CFR  Part  39 

[Docket  No.  93-SW-22-A0:  Amendment 
39-9023;  AD  94-19-02] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  IModel  206A, 
206 A-1,  206B,  2066-1,  206L,  206L-1, 
and  206L-3  Series  Hellcoplars 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SliMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Bell  Helicopter  Textron, 
Inc.  Model  206A,  206A-1,  206B,  206B- 
1,  206L,  206L-1,  and  206L-3  series 
helicopters.  This  action  requires  initial 
and  repetitive  inspections  of  the 
swashplate  for  cracks  in  the  swashplate  ♦ 
support  assembly  fillet  radius  area  and 
replacement,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
cracks  found  in  the  swashplate  support 
assembly  fillet  radius  area  near  the  base. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the 
swashplate  support  assembly,  loss  of 
control  of  the  main  rotor  system,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  on  September  28, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
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regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
28. 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  28. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-SW-22-AD,  2601 
Meacham  Boulevard,  Room  663.  Fort 
Worth,  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Bell 
Helicopter  Textron.  Inc..  P.O.  Box  482. 
Fort  Worth,  Texas  76101.  This 
information  may  be  examined  at  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  2601  Meacham  Boulevard. 
Room  663.  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Monschke.  Aviation  Safety 
Engineer.  Rotorcraft  Certification  Office. 
FAA,  Rotorcraft  Directorate.  ASW-170. 
Fort  Worth,  Texas  76193-0170. 
telephone  (817)  222-5177.  fax  (817) 
222-5959. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  airworthiness 
directive  (AD)  applicable  to  Bell 
Helicopter  Textron,  Inc.  (BHTI)  Model 
2G6A,  206A-1.  206B.  206B-1.  206L. 
206L-1.  and  206L-3  series  helicopters, 
equipped  with  swashplate  support 
assembly,  part  number  (P/N)  206-010- 
452-001,  -005.  or  -109.  BHTI  has 
received  three  reports  of  swashplate 
support  assemblies  with  cracks  in  the 
fillet  radius  area  near  the  base.  The 
cracks  originated  on  the  aft  section  of 
the  swashplate  support  assembly.  The 
total  time-in-service  (TIS)  on  each  of  the 
reported  swashplate  support  assemblies 
exceeded  1.500  hours.  The  swashplate 
support  assembly  is  a  critical,  non- 
rotating,  rotor  system  component  that 
supports  the  rotating  swashplate. 
Through  the  swashplate  support 
assembly  and  subsequently  the 
swashplate.  the  pilot  control  movements 
that  are  necessary  to  maintain  rotorcraft 
control  are  transferred  to  the  main  rotor 
system.  Therefore,  a  crack  in  a 
swashplate  support  assembly  creates  an 
unsafe  condition.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
swashplate  support  assembly,  loss  of 
control  of  the  main  rotor  system,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  and  approved 
Bell  Helicopter  Textron.  Inc.  Alert 
Service  Bulletin  No.  206-93-74. 
Revision  B.  and  206L-93-89,  Revision 


B.  both  dated  April  4. 1994.  which 
describe  procedures  for  an  initial  visual 
inspection  for  cracks  within  the  next  25 
hours  TIS  using  a  10-power  magnifying 
glass,  and  thereafter,  repetitive  visual 
inspections  for  cracks  at  intervals  not  to 
exceed  50  hours  TIS  from  the  last 
inspection.  The  inspections  are  for 
swashplate  support  assemblies  that  have 
more  than  1.500  hours  TIS.  If  a  crack  is 
suspected,  the  Alert  Service  Bulletins 
provide  for  a  dye  penetrant  inspection. 
If  a  crack  is  found,  the  applicable  Alert- 
Service  Bulletin  specifies  replacement 
of  the  swashplate  support  assembly 
with  an  airworthy  swashplate  support 
assembly  prior  to  the  next  flight.  Neither 
BHTI  Alert  Service  Bulletin  No.  206- 
93-74.  Revision  B.  nor  206L-93-89, 
Revision  B.  both  dated  April  4, 1994. 
shows  the  Model  206A-1  as  being  an 
affected  model  helicopter.  However,  this 
model  helicopter  uses  the  same 
swashplate  support  assembly  as  the 
Model  206A  helicopter.  Therefore,  for 
purposes  of  this  AD,  Alert  Service 
Bulletin  No.  206-93-74,  Revjsion  B, 
dated  April  4, 1994,  will  also  apply  to 
the  Model  206A-1  helicopter. 

Since  an  unsafe  condition  has  been 
identified  that  is  likeiy  to  exist  or 
develop  on  other  Bell  Helicopter 
Textron,  Inc.  Model  206A,  206A-1. 
206B,  206B-1.  206L,  206L-1,  and  206L- 
3  series  helicopters  of  the  same  type 
design,  this  AD  is  being  issued  lo 
prevent  failure  of  the  swashplate 
support  assembly,  loss  of  control  of  the 
main  rotor  system,  and  subsequent  loss 
of  control  of  the  helicopter.  For 
swashplate  support  assemblies  tbat  have 
1 ,500  hours  or  more  total  TIS,  this  AD 
requires  an  initial  visual  inspection  for 
cracks  using  a  10-power  or  higher 
magnifying  glass  within  25  hours  TIS. 
Also,  for  swashplate  support  assemblies 
with  less  than  1,500  hours  total  TIS,  this 
AD  requires  an  initial  visual  inspection 
for  cracks  using  a  10-power  or  higher 
magnifying  glass  prior  to  attaining  1,525 
hours  total  TIS.  Thereafter,  repetitive 
inspections  of  the  affected  swashplate 
support  assemblies  are  required  at 
intervals  not  to  exceed  50  hours  TIS 
from  the  last  inspection.  If  a  crack  is 
suspected,  a  dye  penetrant  inspection  is 
required.  Replacement  of  cracked 
swashplate  support  assemblies  with 
airworthy  swashplate  support 
assemblies  is  required.  Installation  of  an 
airworthy  swashplate  support  assembly. 
P/N  206-010-452-113.  constitutes  a 
terminating  action  for  the  requirements 
of  this  AD.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
service  bulletins  described  previously. 
Due  to  the  criticalness  of  the  swashplate 
support  assembly  and  the  short 


compliance  times,  this  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  surest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-SW-22-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels^f  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


Federal  Register  /  Vol.  59.  No.  176  /  Tuesday.  September  13,  1994  /  Rules  and  Regulations    46915 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  94-07-1 1     BcU  Helicopter  Textron,  Inc. 
(BHTI):  Amendment  39-8869.  Docket 
Number  93-SW-22-AD. 

Applicabilitv:  Model  206A.  206A-1 ,  206B, 
206B-1.  206L,  206L-1,  and  206L-3  series 
helicopters,  equipped  with  swashplate 
support  assembly,  part  number  (P/N)  206- 
010-452-001.  -005,  or  -109,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  the  swashplate  support  assembly,  loss  of 
control  of  the  main  rotor  system,  and    ' 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  For  swashplate  support  assemblies  with 
1,500  hours  or  more  total  time-in-servicc 
(TIS),  within  the  next  25  hours  TIS,  and 
thereafter  at  intervals  not  to  exceed  50  hours 
TIS  from  the  last  inspection,  visually  inspect 
the  swashplate  support  assembly  in  the  fillet 
radius  area  for  cracks  using  a  ID-power  or 
higher  magnifying  glass  in  accordance  with 
the  Accomplishment  Instructions  of  the 


applicable  BHTI  Alert  Service  Bulletin  (ASB) 
No.  206-93-74,  Revision  B,  or  206L-93-89, 
Revision  B,  both  dated  April  4, 1994. 

(b)  For  swashplate  support  assemblies  with 
less  than  1,500  hours  TIS,  prior  to  attaining 
1,525  hours  total  TIS,  and  thereafter  at 
intervals  not  to  exceed  50  hours  TIS  from  the 
last  inspection,  visually  inspect  the 
swashplate  support  assemblies  in  the  fillet 
radius  area  for  cracks  using  a  10-power  or 
higher  magnifying  glass  in  accordance  with 
the  Accomplishment  Instructions  of  the 
applicable  ASB,  dated  April  4, 1994. 

(c)  ASB  No.  206-93-74,  Revision  B,  dated 
April  4, 1994,  is  applicable  to  BHTI  Model 
206A-1  helicopters  in  addition  to  the  Model 
206A,  206B  and  206B-1  helicopters. 

(d)  If  a  crack  is  suspected,  perform  a  dye 
penetrant  inspection  in  accordance  with  the 
Accomplishment  Instructions  of  the 
applicable  ASB,  dated  April  4, 1994,  before 
further  flight 

(c)  Replace  any  cracked  swashplate 
support  assembly  with  an  airworthy 
assembly  before  further  flight. 

(f)  Installation  of  a  swashplate  support 
assembly,  P/N  206-010-452-113,  constitutes 
a  terminating  action  for  the  requirements  of 
this  AD. 

Note:  The  swashplate  support  assembly.  P/ 
N  206-010-452-113,  has  a  life  limit  of  4.800 
hours  TIS. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safet>'  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  Office,  FAA. 
Rotorcraft  Directorate.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Roton;raft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fix>m  the  Rotorcraft  Certification 
Office. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(i)  The  inspections  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
BHTI  ASB  No.  206-93-74,  Revision  B,  or 
206L-93-a9,  Revision  B,  both  dated  April  4, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron,  Inc..  P.O.  Box 
482,  Fort  Worth,  Texas  76101.  Copies  may  be 
inspected  at  the  FAA.  Office  of  the  Assistant 
Chief  Counsel,  2601  Meacham  Boulevard, 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 

(j)  This  amendment  becomes  effective  on 
September  28,  1994. 


Issued  in  Fort  Worth.  Texas,  on  September 
6, 1994. 

lames  D.  EricksoR, 

htanager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  94-22414  Filed  9-12-94:  8:45  ain| 
BIUJNG  CODE  4t10-13-P 


14  CFR  Part  71  " 

[Airspace  Docket  No.  93-ASW-62] 

Establishment  of  Class  D  and  Class  E 
Airspace:  Fort  Sill,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  maintains  the 
Class  D  airspace  that  was  formerly  a  part 
of  the  Lawrton.  OK,  Class  D  airspace,  and 
establishes  Class  E  airspace  at  Fort  Sill, 
OK.  Henry  Post  Army  Airfield.  Fort  Sill, 
OK,  was  previously  a  satellite  airport 
within  the  Lawton  Class  D  airspace, 
Lawton,  OK.  The  local  aircraft  ofierators 
requested  and  the  FAA  decided  to 
divide  the  Lawton  Class  D  airspace  into 
two  individual  areas  of  Class  D  airspace: 
one  area  covering  the  Lawton  Municipal 
Airport,  Lawton.  OK.  and  the  other  area 
covering  Henry  Post  Army  Airfield,  Fort 
Sill,  OK.  Controlled  airspace  from  the 
surface  is  needed  at  Fort  Sill  on  a 
continuous  basis  for  instrument  flight 
rules  (IFR)  operations  at  Henry  Post 
Army  Airfield.  Therefore,  during  the 
hours  the  Fort  Sill  airport  traffic  control 
tower  (ATCT)  is  in  operation.  Class  D 
airspace  will  be  in  effect,  and  during 
hours  the  ATCT  is  non-operational. 
Class  E  airspace  will  be  in  effect.  This 
action  is  intended  to  provide  for  more 
flexibility  in  airspace  utilization  and  to 
provide  control  over  each  individual 
area  of  airspace,  particularly  during 
times  when  the  towers  are  non- 
operational. 

EFFECTIVE  DATE:  0901  UTC,  December  H. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  (817) 
222-5595. 

SUPPLEMENTARY  INF0RMATK5N: 
History 

On  November  24,  1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  split  the 
Class  D  airspace  at  Lawton,  OK.  into 
Laivton,  OK,  Class  D  airspace  and  Ft. 
Sill,  OK,  Class  D  airspace,  and  re- 
designate Lavrton,  OK,  Class  E  airspace 
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as  Fort  Sill,  OK.  airspace,  was  published 
in  the  Federal  Register  (For  Lawton, 
OK.  at  58  FR  62057,  for  Fort  Sill.  OK. 
at  58  FR  62054).  Prior  to  this  action, 
Henry  Post  Army  Airfield,  Fort  Sill,  OK, 
was  a  satellite  airport  within  the  Lawton 
Class  D  airspace,  Lawton,  OK.  Local 
aircraft  operators  requested  and  the 
FAA  decided  to  divide  the  Lawton  Class 
D  airspace  into  two  individual  areas  of 
Class  D  airspace;  one  area  covering  the 
Lawton  Municipal  Airport,  Lawton,  OK, 
and  the  other  area  covering  Henry  Post 
Army  Airfield.  Fort  Sill,  OK.  This 
proposed  action  would  pro\ide  for  more 
flexibility  and  control  of  the  airspace 
from  the  surface  when  it  is  needed  at 
Fort  Sill,  OK,  for  instrument  flight  rules 
(IFR)  operations  at  Henry  Post  AAF. 
This  action  will  establish  Class  D 
airspace  during  hours  the  airport  traffic 
control  tower  (ATCT)  is  operational  and 
Class  E  airspace  diu-ing  hours  the  ATCT 
is  non-operational. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  The  Notice  of  proposed 
rulemaking  described  extensions  to  the 
Class  D  airspace  4-mile  radius  as 
"within  1.3  miles  each  side  of  the  131° 
bearing  from  the  Trail  NDB  extending 
from  the  4-mile  radius  to  6.2  miles  north 
of  the  Henry  Post  AAF  and  within  1.2 
miles  each  side  of  the  003°  radial  of  the 
Lawton  VOR/DME  extending  from  the 
4-mile  radius  to  4.7  miles  north  of  the 
Henry  Post  AAF".  If  any  extension  to  a 
Class  D  airspace  extends  beyond  2 
miles,  all  extensions  for  the  Class  D 
airspace  area  will  be  classified  as  Class 
E  airspace.  The  airspace  extensions  as 
described  in  the  NPRM  would  have  lead 
to  an  incorrect  classification  of  the 
airspace  extensions  as  Class  D  airspace 
instead  of  Class  E  airspace.  The 
proposal  should  not  have  included  the 
extensions  within  the  Class  D 
description.  Therefore,  the  narrative 
description  of  the  Class  D  airspace  has 
been  corrected  to  exclude  these 
extensions,  and  a  separate  Class  E 
description  has  been  added  for  this 
airspace.  Other  than  these  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  FAA  has  determined 
that  these  changes  will  not  increase  the 
scope  of  this  rule  since  they  are 
relieving  in  nature,  i.e.,  re-designating 
proposed  Class  D  airspace  to  less 
restrictive  Class  E  airspace. 

The  coordinate  for  tnis  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  paragraph  5000,  Class 
E  extensions  to  a  Class  D  surface  area 
are  published  in  paragraph  6004.  and 


Class  E  airspace  designated  as  a  surface 
area  for  an  airport  are  published  in 
paragraph  6002  of  FAA  Order  7400.9B 
dated  July  18, 1994,  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  separate  Class  D  and 
Class  E  airspace  for  Henry  Post  Army 
Airfield,  Fort  Sill.  OK. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operational  current.  If, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by. 
reference.  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(al,  1334(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation  . 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000:  General 

•         •         •         •         • 

ASW  OK  D  Fort  Sill.  OK  (New] 

Henry  Post  Army  Air  Field,  OK 
(lat.  34''39'00 '  N,  long.  98°24'07"  W) 


That  airspace  extending  upward  from  the 
surface  to  and  including  3700  feet  MSL 
within  a  4-mile  radius  of  Henry  Post  AAF 
excluding  that  airspace  within  Restricted 
Areas  R-5601A  and  R-5601B  when  these 
restricted  areas  are  activated  and  excluding 
that  airspace  south  of  a  line  between  lat. 
34''36'18"  N,  long.  98°20'33"  W.  and  lat. 
34°37'16"  N,  long.  98<'28'29"  W.  This  Class  D 
surface  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


Paragraph  6004:  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area 


ASW  OK  E4  Fort  SiU,  OK  [New] 

Henry  Post  Army  Air  Field.  OK 

(lat.  34''39'00"  N.  long.  98"'24'07"  W) 

Trail  NDB 

(lat.  34°46'53"  N,  long.  98''24'08"  W) 
Lawton  VOR/DME 
(lat.  34''29'46"  N.  long.  98''24'47"  W) 
That  airspace  extending  upward  from  the 
surface  within  1.3  miles  each  side  of  the  181* 
bearing  from  the  Trail  NDB  extending  from 
the  4-mile  radius  to  6.2  miles  north  of  the 
Henry  Post  AAF  and  within  1.2  miles  each 
side  of  the  003°  radial  of  the  Lawton  VOR/ 
DME  extending  from  the  4-mile  radius  to  4.7 
miles  north  of  the  Henry  Post  AAF  excluding 
that  airspace  within  Restricted  Areas  R- 
5601 A  and  R-5601B  when  these  restricted 
areas  are  activated.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  establLshed  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
^thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         *  *         *         « 

Piiragraph  6002:  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport 


ASW  OK  EZ  Fort  Sill.  OK  (New) 

Henry  Post  AAF,  OK 

(lat.  34°39'00"  N,  long.  98°24'07"  W) 
Trail  NDB 

(lat.  34''46'53"  N,  long.  98''24'08"  W) 
Lawton  VOR/DME 

(lat.  34''29'46"  N.  long.  98°24'47'-  W) 

That  airspace  extending  upward  fnjm  the 
surface  to  and  including  3700  feet  MSL 
within  a  4-mile  radius  of  Henry  Post  AAF 
and  within  1.3  miles  each  side  of  the  181" 
bearing  from  the  Trail  NDB  extending  frtim 
the  4-mile  radius  to  6.2  miles  north  of  the 
Henry  Post  AAF  and  within  1.2  miles  each 
side  of  the  003""  radial  of  the  Lawton  VOR/ 
DME  extending  from  the  4-milo  radius  to  4.7 
miles  north  of  the  Henr>'  Post  AAF  excluding 
that  airspace  within  Restricted  Areas  R- 
5601A  and  R-5601B  when  these  ro.stricted 
areas  are  activated  and  excluding  that 
airspace  south  of  a  line  between  lat. 
34'36'18"  N.  long.  98''20'33"  W,  and  lat. 
34''37'16''  N.  long.  98»28'29"  W.  This  Qass  B 
airspace  aroa  is  effective  du<ing  the  specific 


dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory 

•         »         »         *         • 

Issued  in  Fort  Worth.  TX.  on  August  26. 
1994. 

Helen  Fabian  Parke, 

Manager,  Air  Traffic  Division.  Southwest 

Region- 
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14CFRPart71 

[Airspace  Docket  No.  93-ASW-61] 

Modification  of  Class  D:  Lawton,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  at  Lawton,  OK.  The  current 
Lawton,  OK,  Class  D  airspace 
encompasses  both  the  Lawton 
Municipal  Airport,  Lawton,  OK,  and 
Henry  Post  Army  Airfield,  Fort  Sill,  OK. 
The  local  aircraft  operators  requested 
and  the  FAA  decided  to  divide  the 
Lawton  Class  D  airspace  into  two 
Individual  areas  of  Class  D  airspace;  one 
area  covering  the  Lawton  Municipal 
Airport,  Lawton,  OK,  and  the  other  area 
covering  Henry  Post  Army  Airfield,  Fort 
Sill,  OK.  as  well  as  re-designafe  the 
former  Lawton  Class  E  airspace  as  Fort 
Sill,  OK,  Class  E  airspace.  This  action  is 
intended  to  provide  for  more  flexibility 
in  airspace  utilization  and  provide 
control  over  each  individual  area  of 
airspace,  particularly  during  times  when 
the  towers  are  non-operational. 
EFFECTIVE  DATE:  0901  UTC,  December  8, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telep>hone  (817) 
222-5595.  " 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  24, 1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  Class  D  airspace  at  Lawton,  OK,  was 
published  in  the  Federal  Register  (58 
FR  62057).  A  request  was  made  by  local 
aircraft  operators  to  divide  the  Lawton 
Class  D  airspace,  Lawton,  OK,  into  two 
separate  areas  of  Class  D  airspace;  one 
area  covering  the  Lawton  Municipal 
Airport,  Lawton,  OK,  and  one  covering 
Henry  Post  Army  Airfield  (AAF),  Fort 


Sill,  OK.  This  proposed  modification 
would  allow  for  more  flexibility  in 
controlling  each  individual  area  of 
airspace  to  the  extent  deemed  necessarj', 
particularly  during  the  times  when  the 
towers  are  non-operational. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  wTitten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  The  current  Lawton 
Class  D.airspace  has  Class  E  extension's 
to  the  surface  area.  When  Lawton 
■  Municipal  Airport  and  Henr\'  Post  AAF 
were  designated  as  separate  Class  D 
airspace  areas,  it  became  necessary  to 
re-designate  the  Class  E  extension's  to 
the  previous  Lavrton  Class  D  airspace 
area  as  Class  E  extension's  to  the  Fort 
Sill  Class  D  airepace  because  of  their 
locations.  The  original  proposal  failed  to 
address  this  situation.  Therefore,  this 
action  corrects  that  oversight  by 
revoking  the  Class  E  extension's  to  the 
Lawton  Class  D  airspace.  The  Class  E 
airspace  extension's  that  have  been 
revoked  by  this  action  have  been  re- 
instated in  the  rulemaking  action  that 
establishes  the  Class  D  airspace  for 
Henry  Post  Army  Airfield,  Fort  Sill  OK. 
Except  for  this  change,  the  amendment 
is  the  same  as  that  proposed  in  the 
notice.  The  FA.\  has  determined  that 
this  change  will  not  increase  the  scope 
of  this  rule  because  it  is  relieving,  i.e.  it 
revokes  previous  Class  E  airspace 
making  it  less  restrictive. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  Class  E  airspace 
designations  are  published  respectively 
in  paragraphs  5000  and  6004  of  FAA 
Order  7400.9B  dated  July  18,  1994,  and 
effective  September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  theCla.ss  D  airspace  at 
Lawton,  OK,  to  separate  the  Lawton 
Class  D  airspace  into  two  separate  Class 
D  airspace;  one  area  covering  the 
Lawton  Municipal  Airport,  Lawton,  OK, 
and  one  covering  Henry  Post  Army 
Airfield,  Fort  Sill.  OK.  This  action  also 
revokes  the  Class  E  extension's  to  the 
previous  Lawton,  OK,  Class  D  airspace 
so  it  can  be  redesignated  as  Fort  Sill, 
OK,  Class  E  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 


keep  them  operationally  current.  It. 
therefore— (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significanl 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Febniary 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  proceduresand  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulator)'  Flexibility  Aci. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.98.  Airspaie 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000:  General 


ASW  OK  D  Uwton,  OK  (Modifyl 

Lawton  Municipal  Airport,  OK 
(lat.  34''34'04  "  N.,  long.  98°25  00  "  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3700  feet  MSL 
within  a  4.3-mile  radius  of  the  Lawton 
Municipal  Airport  excluding  that  airspace 
north  of  a  line  between  lat.  34°36'18"  N.. 
long.  98''20'33"  W.  and  lat.  34''37'16'  N., 
long.  98»28'29"  W.  This  Class  D  surface  arrd 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         *         •         •         • 

Paragraph  6004:  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area 


ASW  OK  E4  Lawton.  OK  (Revoke) 


JMi 
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Issued  in  Fort  Worth.  TX  on  AuRiLst  25. 
1994 

Helen  Fabian  Parke. 

Manager.  Air  Traffic  Division.  Southwest 

Region. 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 
f Rulemaking  No  102] 

Camp  Counselors;  Limitation  of 
Program  Participation 

agency:  United  Slates  InfurmRtion 

.•\pency 

action:  Final  rule. 

SUMMARY:  By  this  notice  the  Agency 
adopts  as  final,  and.  without  change,  the 
Interim  Rule  published  in  the  Federal 
Register  on  April  11.  1994  (59  PR 
16983).  which  amended  22  CFR  514.30 
EFFECTIVE  DATE:  This  rule  became 
effective  April  11.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  S.  Colvin,  A.ssistant  General 
Counsel,  Office  of  the  General  Counsel, 
room  700,  United  States  Information 
Agency.  301  4th  Street.  SW.. 
Washington.  DC.  20547.  (202)  R19-ti829. 
SUPPLEMENTARY  INFORMATION:  On  April 
11,  1994,  the  Agency  published  in  the 
Federal  Register  an  interim  rule  with 
request  for  comments.  The  interim  rule 
amended  §514.30,  wliich  governs  the 
administration  of  camp  counselor 
exchanges  conducted  under  the 
auspices  of  the  Exchange  Visitor 
Program.  Specifically,  this  amendmcait 
permits  Tcpeai  participation,  in  excess 
of  two  summers,  for  no  more  than  ten 
percent  of  each  Agency-designated 
sponsor's  camp  counselor  exchange 
participants  for  a  particular  exchange 
year. 

Despite  as.sertions  received  by  the 
Agency  to  the  contrary,  the  designation 
of  exchange  visitor  sponsors  and  the 
administration  of  the  Exchange  Visitor 
Program  are  deemed  to  be  foreign  affaire 
functions  of  the  Untied  States.  The 
Administrative  Procedure  Act.  5  U.S.C. 
553(a)(l)(1989)  specifically  exempts 
such  functions  from  the  requirements  of 
the  Act.  Nevertheless,  the  Agency 
invited  comments  from  the  public  on 
the  matter. 

Three  comments  were  received,  all  of 
them  favorable.  One  comment  from 
Camp  America  noted  that  the  ten 
percent  rule  would  provide 
opportunities  to  the  greatest  number  of 
participants  while  minimizing 


disruption  of  existing  programs. 
Another,  from  the  Alliance  for 
International  Educational  and  Cultural 
Exchange,  noted  that  the  interim  rule 
adopted  a  "reasonable  compromise"  to 
the  concerns  raised  by  Alliance 
members  and  the  American  Camping 
Association,  although  it  noted  for  the 
record  that  camp  counselor  sponsors 
did  not  support  the  participation 
limitation  for  counselors.  The  Alliance 
also  expressed  a  reservation  regarding 
the  ability  of  sponsors  to  ascertain 
whether  an  individual  has  previously 
participated  in  any  other  camp 
counselor  programs,  and  recommended 
I  hat  the  rule  be  modified  to  require  only 
that  a  sponscfing  organization  be 
responsible  for  reporting  its  own  repeat 
participation  rate. 

Although  the  Agency  is  aware  that 
sponsors  may  not  have  adequate 
resources  to  detect  an  outright 
fabrication  about  program  participation 
by  a  prospective  counselor,  it  is 
nevertheless  incumbent  upon 
sponsoring  organizations  to  use  every 
reasonable  means  at  their  disposal  to 
ascertain  that  counselor's  program 
participation  history.  This  includes,  but 
is  not  limited  to.  informing  the 
counselor  of  the  importance  of  the 
participation  requirement  and  explicitly 
asking  potential  counselors  about  prior 
participation. 

The  information  collection 
requirement  of  this  regulation  has  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  In  accordance  with  5  U.S.C.  60.">{b). 
the  Agency  certifies  that  this  rule  does 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  It  is  not  considered  to  be  a 
ni.njor  rule  within  the  meaning  of 
section  Itb)  of  E.O.  12291.  nor  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a 
Ftderalism  Assessment  in  accordance 
with  E.O.  12612. 

Accordingly,  the  Interim  Rule  which 
amended  22  CFR  514.30.  published  at 
59  FR  16983  on  April  11. 1994  is 
adopted  as  a  Final  Rule  without  change. 

List  of  Subjects  in  22  CFR  Fart  514 

Cultural  exchange  programs. 

Dated:  September  7,  '.994. 
Lesjin. 

General  Counsel. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  Paducah  94-001] 
RIN211S-AA97 

Safety  Zone;  Upper  Mississippi  River, 
Mile  42.0  to  Mile  43.7 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Upper 
Mississippi  River.  "This  regulation  is 
needed  to  restrict  vessel  traITi;:  ii  the 
regulated  area  to  prevent  an  alll!^ion 
with  the  salvage  equipment  located 
mid-channel  at  mile  43.0,  Upper 
Mississippi  River.  The  regulation 
restricts  general  navigation  in  the 
regulated  area  for  the  safety  of  vessel 
traffic  and  the  protection  of  life  and 
property  along  the  river. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  August  24.  1994  and 
terminates  on  October  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Eric  J.  Mosher,  Operations  Officer. 
Captain  of  the  Port,  Paducah,  Kentucky 
at  (502)  442-1621. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
Eric  J.  Mosher,  Projet;!  Officer,  Marine 
Safety  Office,  Paducah,  Kentucky  and 
LT  Sanders  Moody.  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553.'a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  recent 
decreases  in  the  river  levels  of  the 
Upper  Mississippi  River  have 
necessitated  the  removal  and  salvage  of 
two  sunken  barges  at  miles  43.0  and 
42.7  that  have  been  determined  to  be  a 
hazard  to  navigation  in  that  area.  As  a 
result,  the  Coast  Guard  deems  it  to  be  in 
the  public's  best  interest  to  issue  a 
regulation  immediately. 

Background  and  Purpose 

The  situation  requiring  this  regulation 
is  the  reduction  of  the  channel  width  to 
200  feet  from  below  the  Thebes  Railroad 
Bridge  at  mile  43.7  to  mile  42.0  due  to 
the  presence  of  salvage  equipment.  The 


salvage  equipment  is  on  scene  to  refloat 
two  sunken  barges  at  miles  43.0  and 
42.7  that  have  been  determined  to  be  a 
hazard  to  navigation  in  that  area.  The 
regulation  is  intended  to  restrict  all 
vessels  to  the  following  provisions. 
Meeting,  overtaking  or  passing  in  the 
safety  zone  is  prohibited.  Upbound  tows 
transiting  the  safety  zone  are  limited  in 
size  to  twenty  barges  and  not  more  than 
four  wide.  Downbound  tows  transitting 
the  safety  zone  are  limited  in  size  to 
fifteen  barges  and  not  more  than  three 
wide.  During  daylight  hours,  all  vessels 
approaching  the  safety  zone  must 
contact  the  Coast  Guard  representative 
on  board  the  M/V  CAPTAIN  VAL  on 
VHF-FM  channels  6, 13  or  16  for 
passing  instructions.  Upbound  vessels 
must  call  in  when  approaching  mile 
39.0  and  dowmbound  vessels  must  call 
in  when  approaching  mile  58.0.  During 
hours  of  darkness,  all  vessels  must  use 
all  reasonable  means  to  identify  vessels 
transiting  or  approaching  the  safety 
zone  and  make  safe  passing 
arrangements.  All  vessels  must  transit 
the  safety  zone  at  their  slowest  safe 
speed  and  should  expect  delays.  All 
vessels  are  urged  to  give  the  widest 
possible  berth  to  salvage  equipment  and 
operations.  All  vessels  transiting  the 
area  are  urged  to  exercise  extreme 
caution. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  .exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040;  February  26. 1979). 
Because  the  duration  of  this  emergency 
situation  is  anticipated  to  be  short,  the 
Coast  Guard  expects  the  economic 
impact  of  this  regulation  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  ioe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

To  avoid  any  unnecessary  adverse 
economic  impact  on  businesses  which 
use  the  river  for  commercial  purposes. 
Captain  of  the  Port,  Paducah.  Kentucky 
will  monitor  river  conditions  and  will 
authorize  unrestricted  entry  into  the 
restricted  area  as  conditions  permit. 
Changes  will  be  announced  by  Marine 
Safety  Information  Radio  broadcast 
(Broadcast  Notice  to  Mariners)  on  VHP 
marine  band  radio,  channel  22  (157.1 
MHz).  Mariners  may  also  call  the 
Marine  Safety  Office,  Paducah, 
Kentucky  for  current  information. 


Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any.  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501efseg.). 

Federalism  Assessment 

TheCoast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  regulation  is  categorically  excluded 
from  further  environmental 
documentation  as  an  action  required  to 
protect  public  safety. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Temporary  Regulation 

In  consideration  of  llie  foregoing. 
Subpart  F  of  Part  165  of  Title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  I'  S  C  191; 
33CFR  1.05-l(g),  6.04-1.  6  04-6.  160.5;  49 
CFR  1.46. 

2.  A  temporary  §  165.T02-064  is 
added,  to  read  as  follov/s: 

§  1 65.T02-064    Safety  Zone:  Upper 
Mississippi  River  mile  42.0  to  43.7. 

(a)  Location.  The  Upper  Mississippi 
River  between  mile  42.0  and  mile  43.7 
is  established  as  a  safety  zone. 

(b)  Effective  dates.  This  section 
becomes  effective  on  August  24, 1994 
and  terminates  on  October  24,  1994. 

(c)  Regulations.  Under  the  general 
regulations  of  §  165.23  of  this  part,  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 


The  Captain  of  the  Port  will  notify  the 
maritime  community  of  river  conditions 
affecting  the  area  covered  by  this  safety 
zone  by  Marine  Safety  Information 
Radio  Broadcast  on  VHF  Marine  Band 
Radio,  Channel  22(157.1  MHz). 

Dated:  August  24, 1994 
Robert  M.  Segovis, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Paducah.  Kentucky. 
|FR  Doc.  94-22639  Filed  9-12-94:  8:45  am) 
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33  CFR  Part  165 
[CGD01 -94-064] 
RIN2115-nAA97 

Safety  Zone;  Widmann  Wedding 
Fireworks  Display,  Sheffield  Island,  CT 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  Sheffield 
Harbor,  around  the  fireworks  barge  C-33 
located  approximately  1200  feet 
northwest  of  the  abandoned  lighthouse, 
on  Sheffield  Island,  Norwalk,  CT  from 
9:15  p.m.  through  10  p.m.  on  September 
17, 1994.  This  safety  zone  is  needed  to 
protect  the  maritime  community  from 
possible  navigation  hazards  associated 
with  a  fireworks  display.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port,  Long  Island 
Sound. 

EFFECTIVE  DATE:  This  rule  is  effective 
from  9:15  p.m.  through  10  p.m.  on 
September  17, 1994,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  TV.  Skuby, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Sound  at  (203)  468- 
44G4. 

SUPPLEMENTARY  INFORMATION: 

Drafling  Information 

The  drafters  of  liiis  notice  are  LCDR 
TV.  Skuby,  project  officer  for  Captain  of 
the  Port,  Long  Island  Sound,  and  LCDR 
J.  Stieb,  project  attorney.  First  Coast 
Guard  District  Legal  Office. 

Regulator^'  History 

On  July  13. 1994,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Safety  Zone; 
Widmann  Wedding  Fireworks  Display, 
Sheffield  Island,  CT  in  the  Federal 
Register  (59  FR  35661).  The  deadline  for 
the  submission  of  comments  was 
August  12, 1994.  Accordingly,  there  is 
insufficient  time  available  to  publish 
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this  Hnal  rule  30  days  in  advance  of  the 
event.  The  Coast  Guard  received  no 
letters  commenting  on  the  proposal.  A 
public  hearing  was  not  requested  and 
one  was  not  held.  The  Captain  of  the 
Port,  Long  Island  Sound  has  decided  to 
publish  the  final  rule  as  proposed. 

Background  and  Purpose 

The  sponsor,  Jim  VVidmann.  President 
of  CT  Pyro  Display  Company,  South 
Norwalk.  CT  has  requested  that  a 
fireworks  display  be  permitted  in  the 
port  of  Norwalk  in  the  vicinity  of 
Sheffield  Island.  Norwalk  CT.  This 
safety  zone  is  required  to  protect  the 
maritime  community  from  the  dangers 
associated  with  this  fireworks  display. 
The  zone  covers  all  waters  of  Sheffield 
Harbor  within  a  1200  foot  radius  of  the 
fireworks  barge  C-33. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  PR  11040: 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

The  safety  zone  will  last 
approximately  45  minutes.  The  area 
affected  by  this  event  receives 
infrequent  commercial  traffic.  Because 
of  the  short  duration  of  the  event,  and 
the  extensive  advisories  which  will  be 
made,  commercial  entities  will  be  able 
to  adjust  to  any  disruptions.  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Fle.xibility  Act 
(5  use.  601  ef  seq],  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  addressed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 


601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C- 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  and  has  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.e.  of  Commandant 
Instruction  M16475.1B,  they  are 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
will  be  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED! 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6  and  160.5: 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-064 
is  added  to  read  as  follows: 

§  1 65.T01  -064    Safety  Zone;  Widmann 
Wedding  Firewortts  Display,  Sheffield 
Island,  CT. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Sheffield  Harbor  within  a 
1200  foot  radius  of  the  barge  C-33,  the 
fireworks  launching  platform,  which 
will  be  located  approximately  1200  feet 
northwest  of  the  abandoned  lighthouse 
on  Sheffield  Island,  Norwalk,  CT  in 
approximate  position  41''03'N, 
073*'25.5'W. 

(b)  Effective  date.  This  section  is 
effective  from  9:15  p.m.  through  10  p.m. 
on  September  17. 1994.  unless  extended 
or  terminated  sooner  by  the  Captain  of 
the  Port. 

(c)  Regulations.  The  general 
regulations  covering  safety  zones 


contained  in  section  165.23  of  this  part 
apply. 

Dated:  August  31. 1994. 
T.W.  Alien, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port.  Long  Island  Sound. 
[FR  Doc.  94-22638  Filed  9-12-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL63-1-5716a;  FRL-5070-91 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  approves  Illinois'  1990  base 
year  ozone  precursor  emission 
inventories  for  certain  ozone 
nonattainment  areas  as  revisions  to  the 
Illinois  ozone  State  Implementation 
Plan  (SIP).  The  emission  inventories 
were  submitted  by  the  State  of  Illinois 
to  satisfy  a  Federal  requirement  that 
States  containing  ozone  nonattainment 
areas  submit  inventories  of  actual  ozone 
precursor  emissions  in  accordance  with 
USEPA  guidance.  The  ozone 
nonattainment  areas  covered  by  the 
emission  inventories  addressed  in  this 
rulemaking  are:  Chicago  (Cook,  DuPage, 
Kane.  Lake,  McHenry,  and  Will 
Counties,  Aux  Sable  and  Goose  Lake 
TowTiships  in  Grundy  County,  and 
Oswego  Township  in  Kendall  County): 
Metro-East  St.  Louis  (Madison,  Monroe, 
and  St.  Clair  Counties);  and  Jersey 
County.  In  the  proposed  rules  section  of 
this  Federal  Register.  USEPA  is 
proposing  approval  of  and  soliciting 
public  comment  on  this  requested  SIP 
revision.  If  adverse  comments  are 
received  on  this  direct  final  rule. 
USEPA  will  withdraw  this  final  rule 
and  address  the  comments  received  in 
response  to  this  final  rule  in  a  final  rule 
on  the  related  proposed  rule  which  is 
being  published  in  the  proposed  rules 
section  of  this  Federal  Register. 
DATES:  This  final  rule  will  be  effective 
November  14, 1994  unless  an  adverse 
comment  is  received  by  October  13. 
1994.  If  the  effective  date  of  this  action 
is  delayed  due  to  adverse  comments, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  can  be 
mailed  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section  (AR- 


18J),  Regulation  Development  Branch, 
Air  and  Radiation  Division,  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Copies  of  the  SIP  revision  and 
USEPA 's  analyses  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Edward  Doty  at  (312)  886-6057  before 
visiting  the  Region  5  office.)  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Doty.  Regulation  Development 
Section  (AR-18J),  Regulation 
Development  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-6057. 

SUPPLEMENTARY  INFORMATION: 

I.  Emission  Inventory  Policy  and 
Guidelines 

Under  the  Qean  Air  Act  (Act),  as 
amended  in  1990  (amended  Act),  States 
have  the  responsibility  to  inventory 
emissions  contributing  to  the  violation 
of  National  Ambient  Air  Quality 
Standard  (NAAQS).  to  track  these 
emissions  over  time,  and  to  ensure  that 
control  strategies  are  imptlemented  to 
reduce  the  emissions  and  move  the 
areas  towards  attainment  of  the  NAAQS. 
States  containing  ozone  nonattainment 
areas  are  required,  under  section 
182(a)(1)  of  the  amended  Act,  to  submit 
by  November  15, 1992,  a 
comprehensive,  accurate  and  current 
inventory  of  actual  ozone  precursor 
emissions  (emissions  of  Volatile  Organic 
Compounds  (VOC),  Oxides  of  Nitrogen 
(NOx),  and  Carbon  Monoxide  (CO))  for 
each  ozone  nonattainment  area.  This 
inventory  must  include  base  year  (1990) 
emissions  from  point,  area,  on-road 
mobile,  and  non-road  mobile 
anthropogenic  (man-made)  sources  and 
biogenic  (natural  or  plant  generated) 
sources  in  the  ozone  nonattainment 
area(s)  aiid  the  ozone  precursor 
emissions  from  major  stationary  source 
(with  VOC.  NOx.  or  CO  emissions  equal 
to  or  exceeding  100  tons  per  year) 
located  within  25  miles  of  the 
nonattainment  area(s).  The  emissions 
inventory  must  be  established  for  the 
peak  ozone  season  (those  months  when 
peak  hourly  ozone  concentrations  occur 
in  excess  of  the  primary  ozone  NAAQS, 
generally  June  through  August  in 
Illinois)  and  must  represent  typical    , 
weekday  emissions.  Available  guidance 
for  preparing  and  reviewing  the 
emission  inventories  is  provided  in  the 


General  Preamble  to  title  I  of  the  Act. 
See  57  FR  13498  (April  16, 1992). 
Additional  guidance  is  identified  in  the 
Technical  Support  Document  (TSD)  for 
this  rulemaking. 

The  amended  Act  also  requires  States 
with  Ozone  nonattainment  areas 
classified  as  moderate,  serious,  severe, 
or  extreme  to  submit  a  plan  by 
November  15, 1993  to  reduce  VOC 
emissions  by  15  percent  by  November 
15, 1996.  The  baseline  level  of 
emissions,  from  which  the  15  percent 
reduction  is  calculated,  is  determined 
by  adjusting  the  base  year  emissions 
.  inventory  to  exclude  biogenic  emissions 
and  certain  emission  reductions  not 
creditable  toward  the  15  percent 
Reasonable  Further  Progress  (RFP) 
requirement.  The  1990  base  year 
emissions  inventory  is  the  primary 
emissions  inventory  from  which  the 
RFP  projection  inventory,  future  period 
inventories,  and  attainment 
demonstrafion  modeling  inventories  are 
derived.  Further  information  on  these 
inventories  and  their  purposes  can  be 
found  in  the  "Emission  Inventory 
Requirements  for  Ozone  State 
Implementation  Plans,"  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Paric, 
North  Carolina,  March  1991. 

As  a  primary  tool  for  the  review  of  the 
quality  of  emission  inventory 
submittals,  the  USEPA  has  developed 
three  levels  (I,  n,  and  III)  of  emission 
inventory  quality  assurance  review 
checklists.  The  Level  I  and  II  reviews 
are  used  to  determine  that  all  required 
components  of  the  base  year  emission 
inventory  and  its  associated 
documentation  are  present.  These 
reviews  also  evaluate  the  level  of  quality 
of  the  supporting  documentation  and 
the  data  provided  by  the  State  and 
assess  whether  the  emission  estimates 
were  develo{>ed  according  to  current 
USEPA  guidance.  The  Level  III  review 
evaluates  10  crucial  aspects  and  the 
overall  acceptability  of  the  emission 
inventory  submittal.  Failure  to  meet  one 
of  these  crucial  aspects  would  lead  to 
disapproval  of  the  emission  inventory 
submittal.  The  10  crucial  aspects  of  the 
emission  inventory  submittal  are: 

1.  An  Inventory  Preparation  Plan  (IPP) 
must  be  submitted  by  the  State  and  approved 
by  the  USEPA.  In  addition,  a  Quality 
Assurance  (QA)  plan  contained  within  the 
IPP  must  have  been  implemented  and 
documented. 

2.  The  emission  inventoiy  submittal  must 
contain  adequate  documentation  showing  the 
procedures  and  input  data  used  and  the 
input  data  sources. 

3.  The  point  source  portion  of  the 
inventory  must  be  complete. 


4.  The  point  source  emissions  must  have 
been  prepared  or  calculated  in  accordance 
with  current  USEPA  guidance. 

5.  The  area  source  portion  of  the  inventory 
must  be  complete. 

6.  The  area  source  emissions  must  have 
been  calculated  in  accordance  with  current 
USEPA  policy. 

7.  The  biogenic  emissions  must  have  been 
calculated  using  USEPAs  PC-Biogenic 
Emissions  Inventory  System  (PC-BEIS)  or 
other  equivalent  technique  in  accordance 
with  current  USEPA  guidance. 

8.  The  Vehicle  Miles  Travelled  (VMT) 
estimates  used  in  the  calculation  of  on-road 
mobile  source  emissions  must  have  been 
adequately  documented  in  the  inventory 
submittal. 

9.  The  MOBILE  emission  foctor  model 
must  have  been  correctly  applied  to  produce 
emission  factors  for  each  of  the  vehicle 
classes. 

10.  Non-road  mobile  source  emissions 
must  have  been  prepared  in  accordance  with 
current  USEPA  guidance  for  all  of  the  non- 
road  mobile  source  categories. 

Detailed  Level  I  and  II  review 
procedures  and  questions  may  be  found 
in  the  "Quality  Review  Guidelines  for 
1990  Base  Year  Emission  Inventories," 
United  States  Environmental  Protection 
Agency,  Office  of  Air  Quality  Planning 
and  Standards,  Research  Triangle  Park, 
North  Carolina,  July  1992.  Level  III 
criteria  are  specified  in  a  memorandum 
from  David  Mobley,  Emission  Inventory 
Branch,  Office  of  Air  Quality  Planning 
and  Standards,  USEPA,  to  the  Chief  of 
the  Regulation  Development  Branch, 
Region  V,  et  al.,  titled  "Final  Emission 
Inventory  Level  III  Acceptance  Criteria," 
October  7, 1992. 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
development  and  submitting  SIP 
revisions,  including  the  base  year 
emissions  inventory  submittal.  Section 
110(a)(2)  of  the  Act  provides  that  each 
SIP  revision  submitted  by  the  State  must 
be  adopted  after  reasonable  notice  and 
public  bearing.  Final  approval  of  the 
emissions  inventory  would  not  occur 
until  the  State  revises  the  emissions 
inventory  to  address  public  comments. 
Futtu*  changes  to  the  base  year 
emission  inventory  (due  to  previously 
missed  sources  or  to  corrected  source 
emission  factors  or  activity  levels)  that 
impact  the  15  percent  RFP  calculations 
or  the  demonstration  of  attainment  or 
that  require  a  revised  emission  control 
strategy  will  be  required  to  be  addressed 
in  a  SIP  revision. 

IL  Illinois'  Emission  Inventory 
Submittals 

On  November  12. 1993,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  the  final,  adopted  base 
year  ozone  precursor  emission 
inventories  for  the  Chicago,  Metro-East 


JMI 
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St.  Louis  (the  Illinois  portion  of  the  St. 
Louis/Metro-East  St.  Louis  ozone 
nonattainment  area),  and  Jersey  County 
ozone  nonattainment  areas.  The 
emission  inventory  submittals  cover  the 
emissions  of  VOC.  NOx.  and  CO  for 
each  of  the  ozone  nonattainment  areas 
as  well  as  the  emissions  from  major 
stationary  sources  located  within  25 
miles  of  the  ozone  nonattainment  areas. 

Prior  to  developing  the  base  year 
emission  inventories,  the  lEPA 
developed  an  IPP  as  required  by  the 
USEPA.  This  IPP  outlined  the 
procedures  that  would  be  followed  in 
preparing  and  documenting  the 
emission  inventories  and  defined  the 
QA  procedures  that  would  htfrused  to 
assure  the  accuracy  and  completeness  of 
the  emission  inventories.  The  IPP  was 
submitted  to  the  USEPA  in  March  1992. 
and  was  approved  by  the  USEPA  in  May 
1992. 

Emissions  contained  in  the  emission 
inventories  cover  the  general  source 
categories  of  stationary  point  sources  (or 
simply  point  sources),  area  sources,  on- 
road  mobile  sources,  off-road  mobile 
sources,  and  biogenic  sources.  Emission 
inventory  summary  tables  in  the 
submittals  include  more  detailed  source 
category  breakdowns  as  requested  by 
the  USEPA.  All  emission  summaries 
were  accompanied  by  documentation 
covering  the  sources  and  values  of  input 
data  and  by  sample  calculations. 

To  determine  point  source  emissions, 
the  lEPA  used  permit-based  data  from 
the  State's  Emission  Inventory  System 
(EIS)  for  all  process  emission  sources  in 
the  ozone  nonattainment  areas  and  for  . 
major  sources  located  within  25  miles  of 
the  ozone  nonattainment  areas.  This 
data  base  provided  current 
documentation  of  the  facility-specific 
and  source  type-specific  emissions  for 
all  facilities  with  VOC,  NOx,  or  CO 
emissions  to  an  accuracy  of  0.1  pounds 
per  hour.  Data  obtained  from  the  EIS 
were  cross-referenced  with  data  from 
other  databases,  such  as  USEPA 's  Toxic 
Release  Information  System  (TRIS)  and 
the  Illinois  Manufacturers  Directory  to 
assure  data  accuracy  and  completeness 
of  source  coverage.  Potentially  missing 
sources  were  identified  and  were 
contacted  concerning  their  ozone 
precursor  emissions. 

The  point  source  portions  of  the 
emission  inventories  contain  detailed 
facility-specific  emission  listings  at  the 
source  segment  level  as  well  as  facility 
emission  totals.  All  facilities  emitting 
VOC,  NOx,  or  CO  at  an  actual  rate  of  10 
tons  per  year  or  more  are  covered  in  the 
point  source  emission  listings  (many 
facilities  with  lower  emissions  are  also 
included).  Emissions  were  calculated 
using  techniques  outlined  in  the 


approved  IPP  and  included  the  use  of 
emission  factors  obtained  from  stack 
tests,  the  AP-42  Compilation  of  Air 
Pollution  Emission  Factors,  and  other 
publications  containing  current 
emission  factors. 

The  point  source  inventory  detailed 
listings  identify  the  emission  factors, 
source  activity  levels  or  throughputs, 
operating  schedules,  and  control 
equipment  efficiencies  used  for  each 
facility  and  source  segment.  All 
emissions  were  adjusted  in  the  facility 
emission  totals  to  reflect  weekday 
emissions  for  the  June  through  August 
period.  Where  covered  by  emission 
controls,  total  facility  emissions  were 
adjusted  to  account  for  rule 
effectiveness  and  rule  penetration. 
Sources  subject  to  controls  with 
emission  control  efficiencies  equal  to  or 
greater  than  95  percent  were  covered  by 
facility-specific  rule  effectiveness 
studies.  For  these  facilities,  rule 
effectiveness  values  determined  through 
the  studies  were  appUed  to  the  facility 
emissions.  For  those  facilities  with 
emission  control  efficiencies  equal  to  or 
greater  than  95  percent  but  not  covered 
specifically  in  the  rule  effectiveness 
studies,  a  median  rule  effectiveness 
level  of  92.1  percent  was  assumed.  For 
all  other  facilities,  a  default  rule 
effectiveness  of  80  percent  was 
assumed.  Using  guideline  emission 
profiles,  the  State  has  adjusted, 
emissions  to  exclude  compounds 
considered  by  the  USEPA  to  be 
nonreactive. 

Area  source  emissions  were 
calculated  using  a  variety  of  information 
sources  and  guidance  from  the  USEPA. 
Where  appropriate,  point  source 
emissions  have  been  subtracted  from  the 
calculated  area  source  emissions  to 
account  for  source  coverage  overlap 
between  the  point  source  emissions  and 
the  area  source  emissions  and  to  avoid 
double  counting  of  emissions.  For  all 
source  categories  covered  by  emission 
control  regulations,  the  lEPA  has 
assumed  a  rule  effectiveness  level  of  80 
percent  where  sources  are  covered  by 
emission  control  regulations. 

To  estimate  the  area  source  emission's, 
the  lEPA  primarily  relied  on  the  USEPA 
guidance  documents,  Procedures  for  the 
Preparation  of  Emission  Inventories  for 
Carbon  Monoxide  and  Precursors  of 
Ozone.  Volumes  I  and  II,  EPA^50/4- 
91-016  and  EPA-450/4-91-014,  May 
1991.  The  documentation  of  the  area    - 
source  emissions  covers  the  techniques 
used  for  each  source  category.  Sample 
calculations  are  given  for  each  source 
category  and  input  data  are  documented 
for  each  source  category  by  county.  The 
data  are  well  documented  in  both  hard 


copy  and  in  computer  data  files 
submitted  as  additional  documentation. 

On-road  mobile  source  emissions 
were  calculated  using  USEPA's 
Procedures  for  Emission  Inventory 
Preparation,  Volume  IV:  Mobile  Sources 
and  USEPA's  MOBILESa  emission  factor 
model.  Weekday  average  Vehicle  Miles 
Travelled  (VMT)  and  speed  data  by 
roadway  link  were  obtained  by  the  lEPA 
from  the  Chicago  Area  Transportation 
Study  (CATS)  for  the  Chicago  urban 
area  and  from  the  East-West  Gateway 
Coordinating  Council  (EWGCC)  for  the 
Metro-East  St.  Louis  urban  area.  These 
VMT  and  speed  data  were  produced  by 
the  application  of  transportation  models 
in  these  urban  areas.  The  Illinois 
Department  of  Transportation  (IDOT) 
provided  VMT  data  by  county  and     ■* 
roadway  type  for  the  roadways  outside 
of  the  urban  areas  and  for  roadways  in 
the  urban  areas  not  covered  by  the 
transportation  models.  The  VMT  data 
have  bee.n  quality  assured  by 
comparison  of  modelled  roadway  link 
traffic  levels  with  current  traffic  counts 
Cthe  IDOT  VMT  estimates  were  derived 
directly  from  current  traffic  counts).  All 
VMT  data  supplied  by  CATS,  EWGCC.. 
and  IDOT  were  adjusted,  based  on 
monthly  traffic  data,  to  reflect  VMT 
.  levels  during  the  peak  ozone  season.  To 
determine  speeds  for  roadways  not 
covered  by  the  CATS  and  EWGCC  urban 
transportation  models,  the  lEPA 
developed  tables  of  speeds  by  roadway 
type  based  on  the  averages  of  speeds  by 
roadway  types  derived  in  the  CATS  and 
EWGCC  urban  transportation  models. 
Speeds  for  both  congested  periods  and 
for  noncongested  periods  were 
considered  in  the  calculation  of  average 
day  emission  levels.  The  lEPA,  based  on 
hourly  averaged  traffic  data,  assumed 
that  75  percent  of  the  daily  VMT 
occurred  at  congested  period  speeds  and 
that  25  percent  of  the  daily  VMT 
occurred  during  noncongested  periods.,  . 
It  should  be  noted  that  the  vehicle 
speeds  were  generated  by  the  traffic 
models  rather  than  generated 
independently  as  inputs  to  the  traffic 
models.  The  lEPA  has  reviewed  the 
speed  assignments  by  roadway  type  and 
county  and  asserts  that  the  speeds 
generated  by  the  model  are  conceptually 
sound  and  are  viewed  as  being  quality 
assured. 

The  lEPA  used  the  modelled  VMT 
and  speed  data  along  with  other  area- 
specific  data,  such  as  the  areas' 
representative  vehicle  type  distribution 
based  on  vehicle  registration  data,  and 
default  data  and  USEPA's  M0BILE5a 
model  to  estimate  the  on-road  mobile 
source  emissions.  These  emission 
estimates  were  adjusted  to  account  for 
the  impacts  of  vehicle  Inspection  and 
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Maintenance  (I/M)  and  the  average 
minimum  and  maximum  daily 
temperatiu-es  on  the  ten  highest  ozone 
days  in  each  ozone  nonattainment  area. 
All  input  data  used  in  the  MOBILESa 
modeling  were  described  and 
documented  in  the  emission  inventory 
submittals. 

Off-road  mobile  source  emissions  for 
railroad  locomotives  were  based  on  the 
annual  amount  of  fuel  oil  used  by 
locomotives  in  the  ozone  nonattainment 
areas  and  AP-42  emission  factors. 
County  fuel  oil  usage  rates  were 
calculated  by  apportioning  State  total 
fuel  oil  usage  based  county  track 
mileage.  To  calculate  daily  emission 
rates,  locomotive  usage  was  assumed  to 
be  uniform  throughout  the  year  and 
occurring  over  6V2  days  per  week.  VOC 
emissions  were  multiplied  by  0.98  to 
remove  the  emissions  of  methane. 

Off-road  mobile  source  emissions  for 
aircraft  were  based  on  landing/takeoff 
rates  for  O'Hare  and  Midway  Airports  in 
the  Chicago  area  accounting  for  the 
number  and  types  of  engines  for  each, 
type  of  plane.  Emissions  by  engine  type 
were  obtained  from  current  Federal 
Aviation  Administration  (FAA)  reports. 
Emissions  lor  all  other  airports  were 
determined  considering  annual 
operations  (a  landing  or  a  takeoff)  for 
each  airport,  (landing/takeoff  rates  are 
assumed  to  equal  one-half  the  number 


of  annual  operations).  For  these  airports, 
annual  emissions  were  determined 
using  the  derived  landing/takeoff  rates 
and  defauh  emission  factors  obtained 
from  FAA  reports.  All  aircraft 
emissions,  calculated  on  an  annual 
basis,  were  converted  to  daily  emissions 
assuming  uniform  operations 
throughout  the  year  and  throughout  the 
week. 

Off-road  mobile  source  emissions  for 
commercial  vessels  were  determined  by 
considering  distillate  and  residual  fuel 
oil  sales  data  and  vessel  movement  data 
combined  with  AP-42  emission  factors. 
Emissions  were  apportioned  to  counties 
by  considering  the  county  mileage  of 
navigable  waterways  and  tonnage  of 
shipments. 

Off-road  mobile  source  emissions  for 
all  other  off-road  mobile  source 
categories  were  determined  as  part  of  an 
USEPA  off-road  emission  sludy.  This 
1991  study  directly  supplied  emissions 
for  the  Chicago  and  St.  Louis/Metro-East 
St.  Louis  ozone  nonattainment  areas. 
Off-road  mobile  source  emissions  for 
Jersey  County  were  derived  from  the 
1991  USEPA  study  by  proportioning  the 
study  derived  emissions  for  the  St. 
Louis  area  to  Jersey  County  on  the  basis 
of  population  ratios  and  other  source 
activity  levels. 

Biogenic  emissions  for  all  three  areas 
were  determined  using  USEPA's  PC- 
BEIS  biogenic  emissions  calculation 

Chicago  Ozone  Nonattainment  Area 


model.  Information  on  land  use,  an 
input  to  the  model,  was  obtained  fixim 
several  sources.  Agricultural  data  for 
1990  was  obtained  from  the  1991 
Illinois  Agricultural  Statistics. 
Information  on  the  amount  of  land 
covered  by  forests  was  found  in  Forest 
Resources  in  Illinois:  An  Atlas  and 
Analysis  of  Spatial  and  Temporal 
Trends.  The  area  of  water  for  each 
county  was  obtained  from  the  1987 
Inventory  of  Illinois  Surface  Water 
Resources.  Other  land  use  data  were 
taken  from  the  database  supplied  with 
the  PC-BEIS  model.  Meteorological  data 
used  with  PC-BEIS  were  determined  by 
following  USEPA  guidance  on  the  use  of 
PC-BEIS  and  considering  the  ten  days 
(1988  through  1990)  with  the  highest 
peak  hourly  ozone  concentrations  in 
each  ozone  nonattainment  area.  The 
representative  day  (from  a 
meteorological  standpoint)  was  selected 
as  the  day  with  the  fourth  highest  daily 
maximum  ozone  concentration  for  each 
ozone  nonattainment  area.  All  data 
considered  in  the  modeling  of  biogenic 
emissions  were  documented  in  the 
emission  inventory  submittals  and 
included  in  associated  computer-based 
data  files. 

The  emissions  in  units  of  tons/day  for 
an  average  summer  weekday  are 
summarized  for  each  ozone 
nonattainment  area  below: 


Source  type 


Point  Sources 

Area  Sources  „. 

Ort-Road  Mobile  Sources 
Off-Road  Mobile  Sources 
Biogenic  Sources  


Totals 


VOC 


313.05 
268.01 
491.22 
144.28 
109.81 


1326.37 


CO 


704.06 

22.46 

2924.41 

1086.60 

N.A. 


4737.53 


N0» 


263.42 

23.83 

540.26 

167.51 

N.A. 


995.02 


Metro-East  St.  Louis  Ozone  Nonattainment  Area 


Source  category 


Point  Sources 

Area  Sources  ;.... 

On-Road  Mobile  Sources 
Off-Road  Mot)(le  Sources 
Biogenic  Sources  


Totals 


VOC 


74.05 
33.84 
43.27 
23.49 
53.59 


228.24 


CO 


113.93 

3.46 

281.89 

108.20 

UA. 


507.48 


NOx 


95.85 

1.66 

45.13 

23.99 

N^. 


166.63 


Jersey  County 


Source  category 


Point  Sources 

Area  Sources  

On-Road  Mobile  Sources . 
Off-Road  Mobile  Sources 


VOC 


0.08 
2.79 
1.51 
1.41 


CO 


0.00 
0.56 
9.74 
5.93 


NOx 


0.00 
0.06 
1.50 
2.76 
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Jersey  County— Continued 


Source  category 


Biogenic  Sources  .... 
Totals  


voc 


.14.65 


20.44 


CO 


N.A. 


16.23 


NOx 


N.A. 


4.32 


III.  Final  Rulemaking  Action 

The  USEPA  has  conducted  Level  I,  U. 
and  m  quality  assurance  reviews  of  the 
Illinois  emission  inventory  submittals 
and  has  concluded  that  the  State  of 
Illinois  has  met  the  requirements  of 
section  182(a)(1)  of  the  Act  by 
submitting  an  ozone  precursor  emission 
inventory  that  includes  comprehensive, 
accurate,  and  current  actual  emissions 
from  all  identified  sources  in  the  subject 
ozone  nonattainment  areas.  In 
particular,  the  Illinois  submittals  meet 
the  10  crucial  criteria  contained  in  the 
Level  in  quality  assurance  reviev»?.  The 
emissions  inventory  is.  therefore, 
approved  for  incorporation  in  the  SIP  as 
satisfying  the  requirements  of  section 
182(a)(1)  of  the  amended  Act.  This 
approved  SIP  revision  and  the  emission 
levels  contained  within  it  will  form  the 
basis  for  subsequent  SIP  revisions 
dealing  with  RFP  and  attainment  of  the 
ozone  standard. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  USEPA  is  proposing  to 
approve  the  requested  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  on 
November  14, 1994,  unless  adverse  or 
critical  comments  are  received  by 
October  13. 1994. 

If  the  USEPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rule  that 
withdraws  this  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  USEPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  November  14, 
1994. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  PR  2214-2225),  as 
revised  by  an  October  4. 1993 
memorandum  from  Midjael  H.  Shapiro, 


Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  ONfB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D.  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  USEPA  to 
base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246.  256-66  (1976). 

Under  section  307(b)(l)of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  14, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds. 

Dated:  September  2. 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autliority:  42  U.S.C.  7401-7671q. 

Subpart  O— Illinois 

2.  Section  52.726  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  52.726    Control  strategy:  Ozone. 

•        *        •        •        • 

(i)  The  base  year  ozone  emission 
inventory  requirement  of  section 
182(a)(1)  of  the  Clean  Air  Act.  as 
amended  in  1990.  has  been  satisfied  for 
the  following  Illinois  ozone 
nonattainment  areas:  the  Chicago 
nonattainment  area — Cook,  Du  Page, 
Kane.  Lake,  Will  and  McHenry 
Counties,  Aux  Sable  and  Gooselake 
Townships  in  Grundy  County  and 
Oswego  Township  in  Kendall  County — 
,  the  Metro-East  St.  Louis  nonattainment 
area— Madison,  Monroe,  and  St.  Clair 
Counties — ,  and  Jersey  County. 

IFR  Doc.  94-22640  Filed  9-12-94;  8:45  am] 
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40  CFR  Part  52 
[OH57-2-<367;  FRL-«054-q 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rule. 


SUMMARY:  The  USEPA  is  partially 
approving  and  partially  disapproving  a 
requested  revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for 
particulate  matter  (PM)  and  nitrogen 
oxides  (NO,)  for  sources  within 
specified  source  categories  that  require 


continuous  emissions  monitoring  (CEM) 
and  reporting.  The  revision  request 
consists  of  CEM  requirements  contained 
in  operating  permits.  USEPA  is 
disapproving  the  CEM  requirements 
contaijied  in  expired  permits  and 
approving  the  CEM  requirements  that 
are  contained  in  unexpired  permits. 
Additionally,  there  are  no  NO,  sources 
in  the  specified  category.  Therefore. 
USEPA  is  also  approving  Ohio's  ' 
negative  declaration  for  NO,^oun:es. 

USEPA 's  action  is  based  upon  a 
revision  request  which  was  submitted 
by  the  State  to  satisfy  the  requirements 
of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  be<:omes 
effective  on  October  13. 1994. 
ADDRESSES:  Copies  of  the  SIP  revision 
request,  public  comments  on  the 
rulemaking  and  other  materials  relating 
to  this  rulemaking  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Maggie  Greene,  at  (312)  886-€088. 
before  visiting  the  Region  5  Office.) 
United  States  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard 
(AE-17J),  Chicago.Illinois  60604. 

A  copy  of  this  requested  revision  to 
the  Ohio  SIP  is  also  available  for 
inspection  at  the  following  address: 
Office  of  Air  and  Radiation  (OAR). 
Docket  and  Information  Center  (Air 
Docket  6102).  room  M1500.  United 
States  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  Greene,  Air  Enforcement 
Branch.  Regulation  Development 
Section  (AE-17J).  United  States 
Environmental  Protection  Agency. 
Region  5,  Chicago.  Illinois  60604.  (312) 
886-6088. 

SUPPLEMENTARY  INFORMATION: 
I.  Summary  of  State  Submittal 

On  January  5.  1987,  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  to  the  USEPA  "a 
request  for  a  revision  to  the  Ohio  SIP  for 
particulate  matter  and  nitrogen  oxides 
for  sources  within  specified  source 
categories  that  require  continuous 
emissions  monitoring  (CEM)  and 
reporting.  The  revision  request 
consisted  of  CEM  requirements 
contained  in  operating  permits  for  116 
associated  sources  at  37  facilities. 

The  revision  was  submitted  to  satisfy 
the  requirements  of  section 
110(a)(2)(F)(i).  (ii)and  (iii)  of  the  Clean 
Air  Act  and  the  specific  provisions 
described  in  40  CFR  part  51.  appendix 
P.  Section  110(a)(2)(F)  provides  that  the 
SIP  must  require  the  installation  of 


equipment  to  monitor  emissions  from 
stationary  sources,  periodic  reporting  of 
such  emissions  and  correlation  of  such 
reports  with  any  emission  limitations 
established  in  the  SIP  for  source 
categories  identified  in  40  CFR  part  51. 
appendix  P.  . 

The  source  categories  and  the 
respective  monitoring  requirements 
identified  in  40  CFR  part  51,  appendix 
P  are  listed  below: 
1.  Fossil  fuel-fired  steam  gonorators.  Tiiis 
category  shall  be  monitored  for  opacity, 
nitrogen  oxide  emissions,  sulfur  dioxide 
emissions,  and  oxygen  or  carlxjn 
dioxide. 
i.  Fluid  bed  catalytic  cracking  unit  catalvst 
regenerators.  This_categor\  shall  be 
monitored  for  opacity. 
:l  .Sulfuric  acid  plants.  This  category  shall  be 

monitored  for  sulfur  dioxide  emissions. 
4.  Nitric  acid  plants  with  greater  than  300 
tons  per  day  production  capacity  shall  be 
monitored  for  nitrogen  oxide  emissions. 
On  March  11,  1994,  the  USEPA 
published  a  rulemaking  action  in  the 
Federal  Register  (59  FR  11569) 
proposing  to  disapprove  the  requested 
revision  because  the  CEM  requirements 
were  contained  in  expired  f>ermits  and 
were  no  longer  enfoi-ceable.  USEP,^ 
stated  in  the  proposed  rulemaking 
action  that  if  the  OEPA  submitted  up-to- 
date  permits  containing  approvable 
CEM  requirements  for  the  facilities 
covered  by  the  revision,  USEPA  would 
approve  the  revision  request  through  the 
effective  dates  of  such  permits. 
On  April  1 1 .  1994,  the  OEPA 
submitted  a  new  revision  request  to 
USEPA  in  response  to  the  March  11, 
1994  proposed  rulemaking,  along  with 
its  comments  on  the  rulemaking. 
Comments  were  also  received  from 
Dayton  Power  and  Light  Company 
(DP&L).  and  Fuller  &  Henry  on  behalf  of 
the  Environmental  Committee  of  the 
Ohio  Electric  Utility  Institute  and  the 
following  member  companies:  Buckeye 
Power.  Inc..  Columbus  Southern  Power 
Company.  Dayton  Power  and  Light 
Company.  Ohio  Edison  Company,  Ohio 
Power  Company.  Ohio  Valley  Electric 
Corporation,  The  Cleveland  Electric 
Illuminating  Company,  The  Cincinnati 
Gas  &  Electric  Company,  and  The 
Toledo  Edison  Companv  (Ohio 
Utilities). 

II.  Public  Comments  and  USEPA 
Responses 

USEPA 's  evaluation  of  the  <;omments 
is  summarized  below. 

OEPA  Comment:  On  May  5.  1987. 
USEPA  approved  Ohio  EPA's  SIP 
revision  based  on  permits  to  operate 
which  incorporated  the  appendix  P 
sulfur  dioxide  monitoring  requirements 
for  Coulton  Chemical  Plant  in  Toledo. 
Ohio  and  the  E.  I.  duPont  de  Nemours 


JMI 


and  Company  facility  in  Miami.  Ohin 
that  were  issued  on  January  3.  and 
March  25. 1986,  respectively. 

USEPA  Response:  This  rulemaking 
action  involves  CEM  requirements  for 
particulate  matter  and  nitrogen  oxide 
emissions.  As  stated  in  the  proposed 
lulemaking  aciion.  this  revision  request 
does  not  apply  to  the  monitoring  of 
sulfur  dioxide  emissions  at  fossil  fuel-  - 
fired  steam  generators  and  sulfuric  acid 
plants.  The  sulfur  dioxide  CEM 
requirements  for  the  above  facilities 
were  discussed  in  a  separate  Federal 
Register  rulemaking  (54  FR  1693).  dated 
January  17.  1989. 

OEP.4  Comment:  Failure  on  the  part 
of  USEPA  to  act  on  the  opacity 
monitoring  provisions  of  the  SIP  in  a 
timely  manner  has  adversely  affected 
the  State  since  it  is  required  to  resubmit 
additional  documentation  and  be 
subject  to  changes  in  USEPA  policy. 
USEPA  Response:  This  Agency  is 
limited  to  taking  action  on  the  revision 
request  that  has  been  formally 
submitted  to  it.  and  has  no  choice 
except  to  disapprove  CEM,  recording, 
and  reporting  requirements  contained  in 
unenforceable  expired  permits. 

OEPA  Comment:  As  late  as  April  8, 
1994.  Ohio  EPA  staff  has  been  told  thai 
even  if  OEPA  filed  the  required 
information  in  accordance  with  the 
March  11. 1994  Federal  Register,  the 
SIP  submittal  may  not  be  approvable. 

USEPA  Response:  This  comment 
seems  to  be  the  result  of  a 
misconception  on  the  part  of  OEPA. 
USEPA  stated  in  the  March  11. 1994 
Federal  Register  that  if  the  OEPA 
submitted  up-to-date  permits, 
containing  approvable  CEM 
requirements,  the  USEPA  would  then 
approve  the  revision  request  in  the  final 
rulemaking  action.  In  an  April  5,  1994. 
discu-ssion  regarding  furnishing  OEPA 
example  CEM  rule  language,  it  was 
mentioned  that  USEPA  was  explorin>» 
the  possibility  of  conditionally 
approving  the  SIP  revision  request  in 
the  final  action.  It  was  further  stated 
that  conditionally  approving  the 
revision  might  not  be  possible  and  the 
issue  would  be  discussed  further  with 
OEPA.  No  statement  was  made  that  the 
revision  might  not  be  approved  if  up-to- 
date  permits  were  submitted  to  USEPA. 

Ohio  Utilities  Comment:  The  Ohio 
Utilities'  stated  concern  with  USEPA  s 
proposed  di.sapproval  action  is  OEPAs 
proposed  incorporation  of  the  CEM 
program  into  Ohio's  SIP  on  a  permit-bv- 
permit  basis.  This  method  of  adopting 
approvable  CEM  requirements  creates 
an  unnecessary  burden  on  Ohio  EP.A 
and  the  regulated  community,  fails  to 
recognize  the  fiexibility  needed  to 
operate  a  successful  CEM  program,  and 
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does  not  allow  for  due  process  as  in  the 
case  of  rulemaking.  USEPA  should 
instead  require  Ohio  EPA  to  go  through 
rulemaking  procedures  and  adopt  40 
CFR  part  51.  appendix  P  to  satisfy  CEM 
requirements. 

ihe  Ohio  Utilities  also  expressed 
concern  that  permit  specific  CEM 
requirements  place  unnecessary 
burdens  on  OEPA  and  the  regulated 
community  and  that  there  is  little  or  no 
opportunity  for  public  comment. 

USEPA  Response:  The  USEPA  has 
requested  that  the  OEPA  go  through 
rulemaking  procedures  and  adopt  the 
CEM  requirements  in  40  CFR  part  51, 
appendix  P  by  revising  language  in 
existing  Ohio  Administrative  Code  niles 
or  by  adopting  new  rules.  OEPA's 
promulgation  of  rules  will  resolve  the 
problems  as.sociated-with  incorporating 
the  CEM  requirements  into  the  SIP  on 
a  permit-by-permit  basis.  The  rules 
would  require  that  all  sources  in  a 
category  listed  in  40  CFR  part  51, 
appendix  P  install,  calibrate,  maintain 
and  operate  equipment  for  continuously 
monitoring,  recording  and  reporting 
emissions  in  accordance  with  appendix 
P's  minimum  monitoring  requirements. 
Section  119.03  of  the  Ohio  Revised 
Code  requires  OEPA  to  provide  public 
notice  and  hold  a  public  hearing  when 
rules  are  adopted;  amended  or 
rescinded.  Written  or  oral  comments 
jmay  be  presented  at  the  public  hearing 
The  rules  v^ould  thon  be  submitted  to 
the  USEPA  as  a  SIP  revision  request. 
Thus,  all  interested  part.ies  would  have 
an  opportunity  to  comment  before  the 
revision  to  the  SIP  becomes  final. 

Ohio  Utilities  Comment:  The  Ohio 
Utilities  expressed  concern  aliout  the 
fact  that  circumstances  at  a  facility  may 
change  requiring  a  change  in  the  CEM 
monitoring  requirements  and  the  facility 
would  have  to  follow  existing  permit 
requirements,  even  though  inappliiable. 
until  OEPA  revises  the  SIP. 
Additionally,  Ohio  Utilities  expressed 
concern  that  the  OEPA  may  have 
erroneously  incorporated  CEM 
requirements  into  permits  for  sources 
not  covered  by  appendix  P. 

USEPA  Response:  The  USEPA 
understands  the  concerns  of  the  Ohio 
Utilities.  Instead  of  incorporating  CEM 
requirements  on  a  permit-by-permit 
basis.  USEPA  has  requested  that  the 
OEPA  revise  existing  rules  or  adopt  new 
rules  to  incorporate  the  CEM 
requirements,  for  specified  source 
categories,  into  the  Ohio  SIP.  Any 
revised  rules  adopted  by  the  State  to 
establish  its  CEM  program  must  meet  all 
of  the  requirements  of  section 
110(a)(2}(F)(i).  (ii)  and  (iii)  of  the  Clean 
Air  Act  and  the  specific  provisions 
contained  in  40  CFR  part  51.  appendix 


P.  As  to  the  point  regarding  erroneous 
incorporation  of  CEM  requirements  into 
permits,  it  is  not  clear  to  USEPA  which 
sources  are  being  referred  to  by  the  Ohio 
Utilities.  However,  before  the  new  rules 
are  incorporated  in  the  Ohio  SIP.  the 
regulated  community  will  be  given  an 
opportunity  to  comment  regarding  the 
appropriateness  of  CEM  requirements 
being  applied  to  sources.  Also,  .see 
USEPA's  response  below  that  addresses 
concerns  about  CEM  requirements  for 
two  facilities.  Adherence  to  the  State 
and  the  Federal  administrative 
procedure  acts  will  ensure  that  the 
regulated  eom.munity  is  afforded  the 
due  process  associated  with  rulemaking 
actions.  The  CEM  requirements  being 
approved  by  this  rulemaking  action  will 
be  effective  through  the  expiration  date 
cf  the  permits. 

Dayinn  Power  and  Light  Company 
(DP&LI  Comment:  DP&L  objects  to 
USEPA  including  and/or  identifyinjj 
DP&L"s  Longworth  andHutchings 
Stations  as  being  required  to  comply 
with  the  requirements  of  appendix  P. 

USEPA  Response:  The  OEPA 
submitted  a  SIP  revision  request, 
consisting  of  Permits  to  Operate  to 
USEPA  on  January  5, 1987,  and 
requested  that  USEPA  rulemake  only  on 
those  portions  of  the  permits  pertaining 
to  the  CEM  requirements.  The  "     • 

Longworth  Station,  Application  No. 
0357040016  B004;  was  identified  in 
OEPA's  January  5.  1987.  submittal  as  a 
fossil  fut'l-firsd  steam  generator  with 
greater  than  250  million  BTU  per  hour 
heat  input  that  requires  CEM.  The 
Permit  to  Operate  for  Longworth 
Station,  Application  N'umber 
0857040016  B004  in  OEPA's  April  11, 
1994,  revised  submittal  does  not  contain 
CEM  requirements,  but  instead  provides 
for  visible  emission  readings.  Therefore, 
USEPA  is  not  rulemaking  on  the 
Longworth  Station  Permit  to  Operate. 

DP&L  Comment:  DP&L's  Hutchings 
Station  has  demonstrated  to  the  State 
that  it  has  an  annual  average  capacity 
factor  of  less  than  30  percent  for  its 
boilers  and,  pursuant  to  40  CFR  part  51. 
appendix  P,  paragraph  2.1  is  not  subject 
to  CEM  requirements.  Because  of  the 
low  annual  average  capacity  factor, 
neither  Ohio  EPA  nor  the  Regional  Air 
Pollution  Control  Agency  have  required 
Hutchings  Station  to  install  opacity 
monitors. 

USEPA  Response:  40  CFR  part  51. 
appendix  P,  paragraph  2.1  requires  CEM 
for  fossil  fuel-fired  steam  generators 
with  an  annual  average  capacity  factor 
of  greater  than  30  percent  as  reported  to 
the  Federal  Power  Conimission,  or  as 
otherwise  demonstrated  to  the  State  by 
the  owmer  or  operator.  The  Special 
Terms  and  Conditions  contained  in  the 


Permits  to  Operate  submitted  to  USEPA 
by  OEPA  on  April  11. 1994  for  DP&L. 
Hutchings  Station.  Application 
Numbers  0857780013  BOOl  through 
0857780013  3006.  require  that 
Hutchings  Station  undergo  an  annual 
review  to  determine  if  continuous 
opacity  monitors  must  be  installed.  As 
requested  by  OEPA.  USEPA  is 
rulemaking  only  on  the  portions  of  the 
permits  that  contain  CEM  requirements. 
Therefore,  USEPA  is  not  rulemaking  on 
the  DP&L.  Hutchings  Station,  Permits  to 
Operate. 

DP&-L  Comment:  DP&L  expressed  its 
concern  about  the  CEM  requirements 
being  approved  only  through  the 
effective  dates  of  the  permits  and  about 
the  fact  that  the  OEPA  has  not  atlopted 
rules  to  incorporate  the  CEM  program 
requirements  into  the  Ohio  SIP. 

USEPA  Response:  As  stated 
previously  in  USEPA's  response  to  the 
Ohio  Utilities  comment,  USEPA  has 
requested  that  OEPA  adopt  new  or 
revised  rules  for  incorporating  the  CEM 
requireme.nts  of  4Q  CFR  part  51, 
appendix  P  into  the  Ohio  SIP.  As  to  the 
limited  duration  of  the  approval.  CEM. 
plans  are  required  by  40  CJ'R  51.214  to. 
contain  legally  enforceable  procedures 
for  requiring  stationary  sources  listed  in 
40  CFR  part  51,  appendix  P,  to  install 
and  operate  CEM  equipment.  In  this 
instance,  USEPA  can  only  approve  the* 
CEM  requirements  through  the  effective 
date  of  the  pennits.  because  expired 
permits  are  not  legally  enforceable  and 
would,  therefore,  hot  meet  the 
requirements  of  40  CFR  part  52. 
appendix  P.  ,  ■ 

HI.  Rulemaking  Action 

USEPA  is  approving  the  CEM 
requirements  through  the  expiratioij 
dates  of  the  up-to-date  Permits  to 
Operate  and  disapproving  the  CEM 
requirements  as  to  permits  that  have 
expired.  CEM  recording  and  reporting 
requirements  are  approved  for  sources 
at  the  following  facilities: 
Cincinnati  Gasand  Electric  (CG&E) 

Company-VV.  C.  Beckjord  Station 
C(]&E  Miami  Fort  Station 
Clffveland  Elpctric  Illuminating  [CE\) 

Cd.-npar.y  (Centerior  Energy)  Ashtabula 

Plant -C" 
CEI  L.al<;f*shore  Plant 
Columbus  Southern  Power  Company 

(CSPC)^onesville  Station 
Dayton  Power  and  Light  (DP&L)  Company-|. 

M.  Stuart  Station 
Ohio  Edison  (OE),  R.E.  Burger  Plant 
OE  Toronto  Plant 
OE  VV.  H.  Sammis  Plant 
OE  Edgewater  Station 
Ohio  Power  (OP)  Company-Gavin  Ptant 
OP  Cardinal  Operating  Company 
OP  Buckeye  Power.  Inc. 
OP  Muskingum  River  Plant 


Orrville  Municipal  Power  Plant 
Piqua  Municipal  Power  Plant 
American  Municipal  Power-Ohio,  Inc. 
Procter  and  Gamble  Company 
Champion  International.  Hamilton  Mill 
British  Petroleum  Oil  Company-Toledo 

Refinery 
Ashland  Petroleum 

Nitric  acid  plants  of  greater  than  300 
tons  per  day  production  capacity  must 
be  monitored  for  nitrogen  oxides.  The 
State  of  Ohio  does  not  have  any  nitric 
acid  plants  that  exceed  the  300  ton  per 
day  production  capacity.  Therefore, 
USEPA  is  approving  the  State  of  Ohio's 
negative  declaration  for  nitrogen  oxide 
emissions  at  applicable  nitric  acid 
plants. 

USEPA  is  disapproving  the  CEM 
requirements  contained  in  expired 
permits  for  the  following  sources:    , 
Cincinnati  Gas  and  Electric  Company,  W.  C 

Beckjord  Station,  Application  Nos. 

14131COQ08  BOOl  and  1413100008  B04. 
Cleveland  Electric  Illuminating  (CEI) 

Company.  Ashtabula",  Application  Nos. 

02040O02M  B002  and  0204000211  B004. 
CEI  A.shtabula  A  and  B  Plant;  Application 

No.  020401 ODOO  B008. 
CEI  Avon  Lake  Plant,  Application  Nos. 

0247030013  BOlO  through  0247030013 

B012.  and  Application  No.  0247030(X)13 

B014. 
LT!  Eastlake  Plant,  Application  Nos. 
-    0243160009  BOOl  through  0243160009 

BOOS. 
Columbus  Southern  Power,  Picwav  Station, 

AppHuation  No.  0165000006  B004. 
Ohio  Edisori,  Nihs  Station.  Application  Nos. 

0278060023  BOOl  and  0278060023  B002. 
Ohio  Edison,  W,  H.  Sammis  Plant, 

Application  No.  1741160017  BOll  and 

1741 160017  BOl 2.' 
.Mc'ad  Corporation,  .Appliaition  .Nos. 

067  ini0028B001  BOOl  through 

0671010028  B003. 
Toledo  Edison  (TE)  Company,  Acme  Station. 

Application  Nos.  044801008G  BOOS 

through  0448010086  BOIO. 
TE,  Bay  Shore  Station,  Application  Uos. 

0448020006  BOOl  through  0448020006 

B004. 
American  Municipal  Power-Ohio.  Inc.. 

Application  NorC684020(i38  B004. 
Goodyear  Tire  &  Rubber  Company. 

Application  Nos.  1677010192  BOCl  and 

1677010192  B002. 
Procter  and  Gamble  Company,  Application 

No.  1431390903  B021. 
Champion  Intenational,  Hamilton  Mill- 
Champion  Papers,  Application  No. 

1409040212  B020. 
British  Petroleum  Oil  Compiajiy,  Lima    ■ 

Refinery,  Application  No.  0302020012 

POIO. 
Hamilton  Municipal  Elecric  Plant, 

Application  No.  1409040243  BOOS. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical. 


economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will  - 
inform  the  general  public  of  these 
tables.  On  January  6, 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  siP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Exec'.:tive  Order  12291  for  2  years. 
The  USEPA  lias  submitted  a  request  for 
a  perinanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  USEPA's  request. 
This  reque.st  continues  in  effect  under" 
Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30, 1993.  OMB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  the  Regulatory  Flexibilitv  Act, 
5  U.S.a600  et  seq..  USLPA  must' 
prepare  a  re^latory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of'small  entities.  Small  entities 
include  srijall  busines.ses,  .small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
fiopulations  of  less  than  50,000. 

SIF  app.'-ovals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  irr.posing.  Therefore, 
because  the  Federal  SiP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  sigr.incant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPS  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.  CL  1976);  42  U.S.Q 
7410(a)(2). 

USEPA's  disapproval  of  a  portion  of 
the  State  request  under  stction  110  and 
subchapter  I,  part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing Federal  requirements  remain  in 
place  after  this  disapproval.  Federal 


disapproval  of  the  State  submittal  does 
not  affect  its  State-enforceability. 
Moreover.  USEPA's  disapproval  of  a 
portion  of  the  submittal  does  not  impose 
any  new  Federal  requirements. 
Therefore,  USEPA  certifies  that  this 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  Federal  requirements. 
Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  14, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Adminis'ntorof 
this  final  rule  does  not  affect  tiir-  juiality 
of  this  rule  for  the  purposes  of  judidal 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
oraction.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  sw;tion 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
Teference,  Intergovernmental  relations. 
Nitrogen  dioxide.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  hy  rctbrence  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  cif  the 
Federal  Register  on  July  1,  i'^tti. 

D.ited:  August  8,  1994. 
Oaviil  A.  Ullrich, 
Acting  negional  Adminisl.-nlnr. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Resiilations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(88)  to  read  as 
follows: 

§  52.1 870    Identification  of  plan. 

***** 

(c)  •  *   • 

(88)  On  April  11. 1994.  the  Ohio 
Environmental  Protection  Agency 
submitted  a  request  for  a  revision  to  the 
Ohio  State  Implementation  Plan  for 
particulate  matter  and  nitrogen  oxides 
for  specified  source  categories  that 
require  continuous  emissions 
monitoring,  recording,  and  reporting. 
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(i)  Incorporation  by  reference. 

(A)  Special  Terms  and  Conditions  No. 
4  of  State  of  Ohio  Environmental 
Protection  Agency  Permits  to  Operate  an 
Air  Contaminant  Source,  Application 
Numbers  1413100008  B002  and 
1413100008  BOOS  for  Cincinnati  Gas 
and  Electric  (CG&E)  Company.  W.  C. 
Beckjord  Station.  The  dates  of  issuance 
are  July  16, 1992.  These  permits  are 
approved  through  the  expiration  date  of 
July  15, 1995. 

(B)  Special  Terms  and  Conditions  No. 

4  of  State  of  Ohio  Environmental 
Protection  Agency  Permits  to  Operate  an 
Air  Contaminant  Source,  Application 
Numbers  1413100008  B003  and 
14131000U8  B006  for  Cincinnati  Gas 
and  Electric  Company,  VV.  C.  Beckjord 
Station.  The  dates  of  issuance  are 
November  13,  1992.  These  permits  are 
approved  through  the  expiration  date  of 
November  12,  1995. 

(C)  Special  Terms  and  Conditions  No. 

5  of  State  of  Ohio  Environmental 
Protection  Agency  Permits  to  Operate  an 
Air  Contaminant  Source,  Application 
Numbers  1431350093  B005  and 
1431350093  B006  for  Cincinnati  Gas 
and  Eleciric  Company,  Miami  Fort.  The 
dates  of  issuance  are  September  3,  1993. 
These  permits  are  approved  through  the 
expiration  date  of  September  1,  1996. 

ID)  Special  Terms  and  Conditions  No. 

5  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Application 
Number  1431350093  B007  for 
Cincinnati  Gas  and  Electric  Company. 
Miami  Fort.  The  date  of  issuance  is 
November  19, 1993.  This  permit  is 
approved  through  the  expiration  date  of 
November  18,  1996. 

(E)  Special  Terms  and  Conditions  No. 
3  of  State  of  Ohio  Environmental 
Protection  Agency  Permits  to  Operate  an 
Air  Contaminant  Source.  Application 
Numbers  0204000211  BOOl  and 
0204000211  8003  for  Cleveland  Electric 
Illuminating  Company,  Ashtabula  Plant 

."C".  The  dates  of  issuance  are  April  24, 
1992.  These  permits  are  approved 
through  the  expiration  date  of  April  23, 
1995. 

(F)  Special  Terms  and  Conditions  No. 

6  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source.  Application 
Number  1318000245  B006  for  Cleveland 
Electric  Illuminating  Company. 
Lakeshore  Plant.  The  date  of  issuance  is 
December  7. 1993.  This  permit  is 
approved  through  the  expiration  date  of 
December  6,  1996. 

(G)  Special  Terms  and  Conditions  No. 
3  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Application 
Number  0616000000  B004  for  Columbus 


Southern  Power  Company,  Conesville 
Station.  The  date  of  issuance  is 
December  4, 1992.  This  permit  is 
approved  through  the  expiration  date  of 
December  3,  1995. 

(H)  Special  Terms  and  Conditions  No. 
4  of  State  of  Ohio  Environmental 
Protection  Agency  Permits  to  Operate  an 
Air  Contaminant  Source,  Application 
Numbers  0616000000  BOOl  and 
0616000000  B002  for  Columbus 
Southern  Power  Company,  Conesville 
Station.  The  dates  of  issuance  are  June 
22, 1993.  These  permits  are  approved 
through  the  expiration  date  of  June  21, 
1996. 

(1)  Special  Terms  and  Conditions  No. 
4  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Application 
Number  0616000000  B003  for  Columbus 
Southern  Power  Company,  Conesville 
Station.  The  date  of  issuance  is  June  29, 
1993.  This  permit  is  approved  through 
the  expiration  date  of  June  28, 1996. 

(J)  Special  Terms  and  Conditions  No. 
4  of  State  of  Ohio  Environmental 
Protection  Agency  Permits  to  Operate  an 
Air  Contaminant  Source.  Application 
Numbers  0701000007  BOOl  through 
0701000007  B004  for  Dayton  Power  and 
Light  Company.  J.  M.  Stuart  Station.  The 
dates  of  issuance  are  July  6,  1993.  These 
permits  are  approved  through  the 
expiration  date  of  July  5,  1996. 

(K)  Special  Terms  and  Conditions  No. 
4  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Application 
Number  1707130015  B005  for  Ohio 
Edison  Company,  R.  E.  Burger  Plant. 
The  date  of  issuance  is  July  30,  1993. 
This  p)ermit  is  approved  through  the 
expiration  date  of  July  29, 1996. 

(L)  Special  Terms  and  Conditions  No. 
4  of  State  of  Ohio  Environmental 
Protection  Agency  Permits  to  Operate  an 
Air  Contaminant  Source.  Application 
Numbers  1707130015  B006  through 
1707130015  B008,  and  Application 
Numbers  1707130015  BOll  and  B012 
for  Ohio  Edison  Company,  R.  E.  Burger 
Plant.  The  dates  of  issuance  are  August 
3, 1993.  These  permits  are  approved 
through  the  expiration  date  of  August  2, 
1996. 

(M)  Special  Terms  and  Conditions  No. 
4  of  State  of  Ohio  Environmental 
Protection  Agency  Permits  to  Operate  an 
Air  Contaminant  Source.  Application 
Numbers  1707130015  B009  and 
1707130015  BOlO  for  Ohio  Edison 
Company.  R.  E.  Burger  Plant.  The  dates 
of  issuance  are  Oi:tober  8.  1993.  These 
permits  are  approved  through  the 
expiration  date  of  October  7, 1996. 

(N)  Special  Terms  and  Conditions  No. 
6  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 


Air  Contaminant  Source,  Application 
Number  1741180018  BOOl  for  Ohio 
Edison  Company,  Toronto  Plant.  The 
date  of  issuance  is  March  5,  1993.  This 
permit  is  approved  through  the 
expiration  date  of  March  4,  1996. 

(O)  Special  Terms  and  Conditions  No 
6  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Application 
Number  1741180018  BOOl  for  Ohio 
Edison  Company,  Toronto  Plant.  The 
date  of  issuance  is  March  5, 1993.  This 
permit  is  approved  through  the 
expiration  date  of  March  4,  1996. 

(P)  Special  Terms  and  Conditions  No. 
4  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source',  Application 
Number  1741180018  B002  for  Ohio     • 
Edison  Company,  Toronto  Plant.  The 
date  of  issuance  is  October  15, 1993. ' 
This  permit  is  approved  through  the 
expiration  date  of  October  24, 1996. 

iQ)  Special  Terms  and  Conditions  No 
4  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Application 
Number  1741180018  B003  for  Ohio 
Edison  Company,  Toronto  Plant.  The 
date  of  issuance  is  November  23, 1992. 
This  permit  is  approved  through  the 
expiration  date  of  November  22,  1995. 

(R)  Special  Terms  and  Conditions  No. 
4  of  State  of  Ohio  Environmental 
Prote<.tion  Agency  Permits  to  Operate  an 
Air  Contaminant  Source,  Application 
Numbers  1741160017  B007  and  B008, 
1741160017  BOlO  and  1741160017  B013 
for  Ohio  Edison  Company,  Sammis 
Plant.  The  dates  of  issuance  are  March 
10, 1993.  These  permits  are  approved 
through  the  expiration  date  of  March  9. 
1996. 

(S)  Special  Terms  and  Conditions  No 

3  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Application 
Number  1741160017  B009  for  Ohio 
Edison  Company.  Sammis  Plant.  The 
date  of  issuance  is  June  25. 1993.  This 
permit  is  approved  through  the 
expiration  date  of  June  24.  1996. 

(T)  Special  Terms  and  Conditions  No 
6  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  aa 
Air  Contaminant  Source.  Application 
Number  0247080049  B003  for  Ohio 
Edison  Company,  Edgewater  Plant.  The 
date  of  issuance  is  February  25, 1994. 
This  permit  is  approved  through  the 
expiration  date  of  February  25.  1997. 

(U)  Special  Terms  and  Conditions  No. 

4  of  State  of  Ohio  Environmental 
Protection  Agency  Permits  to  Operate  an 
Air  Contaminant  Source.  Application 
Numbers  0627010056  B003  and 
0627010056  B004  for  Ohio  Power 
Company.  General  James  M.  Gavin 


Plant.  Thes  date  of  issuance  are  May  2, 
1992.  These  permits  are  approved 
through  the  expiration  date  of  April  30. 
1995. 

(V)  Special  Terms  and  Conditions  No. 
5  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source.  Application 
Number  1741050002  BOOl  for  Ohio 
Power  Company.  Cardinal  Operating 
Company.  The  date  of  issuance  is  March 
30, 1993.  This  permit  is  approved 
through  the  expiration  date  of  March  29, 
1996. 

(W)  Special  Terms  and  Conditions 
No.  4  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Application 
Number  1741050002  B002  for  Ohio 
Power  Company.  Cardinal  Operating 
Company.  The  date  of  issuance  is 
November  12. 1993.  This  permit  is 
approved  through  the  expiration  date  of 
November  11, 1996. 

(X)  Special  Terms  and  Conditions  No. 
4  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Application 
Number  1741050129  B002  for  Ohio 
Power  Company,  Buckeye  Power,  Inc. 
The  date  of  issuance  is  October  10, 

1992.  This  permit  is  approved  through 
the  expiration  date  of  October  19, 1995. 

(Y)  Special  Terms  and  Conditions  No. 
4  of  State  of  Ohio  Envirormiental 
Protection  Agency  Permits  to  Operate  an 
Air  Contaminant  Source,  Application 
Numbers  0684000000  B002, 
0684000000  B003.  0684000000  B004, 
and  0684000000  B005  for  Ohio  Power 
Company,  Muskingum  River  Plant.  The 
dates  of  issuance  are  May  12, 1993. 
These  permits  are  approved  through  the 
expiration  date  of  May  11, 1996. 

(Z)  Special  Terms  and  Conditions  No. 
4  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Amplication 
Number  0684000000  B006  for  Ohio 
Power  Company,  Muskingum  River 
Plant.  The  date  of  issuance  is  April  20. 

1993.  This  permit  is  approved  through 
the  expiration  date  of  April  19, 1996. 

(AA)  Special  Terms  and  Conditions 
No.  5  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Application 
Number  0285010188  BOOl  for  Orrville 
Municipal  Power  Plant.  The  date  of 
issuance  is  November  13, 1991.  This 
permit  is  approved  through  the 
expiration  date  of  November  14, 1994. 

(BB)  Special  Terms  and  Conditions 
No.  4  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source.  Application 
Number  028501018  B004  for  Orrville 
Muniticpal  Po%»er  Plant  The  date  of 
issuance  is  lanuary  22, 1993.  This 


permit  is  approved  through  the 
expiration  date  of  January  21. 1996. 

(CC)  Special  Terms  and  Conditions 
No.  5  of  State  of  Ohio  Environmental 
Protection  Agency  Permits  to  Operate  an 
Air  Contaminant  Source.  Application 
Numbers  0855100041  BOOl  and 
0855100041  B002  forPiqua  Municipal 
Power  Plant.  The  dates  of  issuance  are 
April  10, 1992.  These  permits  are 
approved  through  the  expiration  date  of 
April  9, 1995. 

(DD)  Special  Terms  and  Conditions 
No.  5  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  AppUcation 
Number 0855100041  B003  forPiqua 
Municipal  Power  Plant.  The  date  of 
issuance  is  April  12, 1993.  This  permit 
is  approved  through  the  expiration  date 
of  April  11, 1996. 

(EE)  Special  Terms  and  Conditions 
No.  4  of  State  of  Ohio  Environmental 
Protection  Agency  Permits  to  Operate  an 
Air  Contaminant  Source,  Application 
Numbers  0684020037  BOOl  and 
0684020037  B003  for  American 
Municipal  Power-Ohio,  Inc.  The  dates 
of  issuance  are  Oclober  12, 1993.  These 
permits  are  approved  through  the 
expiration  date  of  October  11, 1996. 

(FF)  Special  Terms  and  Conditions 
No.  4  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Application 
Number  0684020037  B002  for  American 
Municipal  Power-Ohio,  Inc.  The  date  of 
issuance  is  November  30, 1993.  This 
permit  is  approved  through  the 
expiration  date  of  November  29. 1996. 

(GG)  Special  Terms  and  Conditions 
No.  8  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate  an 
Air  Contaminant  Source,  Application 
Number  1431390903  B022  for  Procter 
and  Gamble  Company.  The  date  of 
issuance  is  December  4, 1992.  This 
permit  is  approved  through  the 
expiration  date  of  December  3, 1995. 

(HH)  Special  Terms  and  Conditions 
No.  6  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate 
Number  1409040212  BOlO  for 
Champion  International.  Hamilton  Mill. 
The  date  of  issuance  is  November  8, 
1991.  This  permit  is  approved  through 
the  expiration  date  of  November  7. 
1994. 

(n)  Special  Terms  and  Conditions 
Nos.  3  and  4  of  State  of  Ohio 
Environmental  Protection  Agency 
Permit  to  Operate  an  Air  Contaminant 
Source,  Appplication  Number 
0448020007  P007  for  BP  Oil  Company- 
Toledo  Refinery.  The  date  of  issuance  is 
March  27, 1992.  This  permit  is 
approved  through  the  expiration  date  of 
March  26. 1995. 


OJ)  Special  Terms  and  Conditions  No. 
3  of  State  of  Ohio  Environmental 
Protection  Agency  Permit  to  Operate 
Number  an  Air  Contaminant  Source. 
Application  Numlier  1576000301  P002 
for  Ashland  Petroleum  Company.  The 
date  of  issuance  is  January  21. 1993. 
This  permit  is  approved  through  the 
expiration  date  of  January  21. 1996. 

(ii)  Additional  material. 

(A)  Letter  dated  April  11. 1994  from 
Donald  R.  Schregardus.  Director.  Ohio 
Environmental  Protection  Agency  to 
Valdas  V.  Adamkus,  Regional 
Administrator,  United  States 
Environmental  Protection  Agency. 
Region  5.  The  letter  states  that  the 
public  hearing  for  the  SIP  revision 
which  was  held  on  November  13, 1986 
included  the  negative  declaration 
regarding  existing  nitric  acid  plants 
(Section  2.2  of  Appendix  P). 

[PR  Doc,  94-22526  Filed  »-12-94;  8:45  am| 
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40  CFR  Part  52 

[0R11 -1-5527;  FRL-6063-7] 

Withdrawal  Notice  for  State 
Implementation  Plan:  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  Due  to  an  adverse  comment. 
EPA  is  removing  approval  of  a  moderate 
nonatlainment  area  state 
implementation  plan  (SIP)  revision  for 
La  Grande,  Oregon,  submitted  by  the 
State  of  Oregon  for  the  purpose  of 
bringing  about  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  original  action  was  published  in  the 
Federal  Register  on  July  1, 1994,  as  a 
direct  final  rule.  59  FR  33914.  As  stated 
in  the  Federal  Register  notice,  if  adverse 
or  critical  comments  were  received  by 
August  1. 1994,  the  effective  date  would 
be  delayed  and  timely  notice  would  be 
published  in  the  Federal  Register. 
Therefore,  due  to  receiving  an  adverse 
comment  within  the  comment  period. 
EPA  is  removing  approval  of  the  SIP 
revision  and  will  address  all  public 
comments  received  in  a  subsequent 
final  rule  based  on  the  proposed  rule 
also  published  on  July  1, 1994.  59  FR 
33941.  EPA  will  nqt  institute  a  second 
comment  period  on  this  docimient. 
EFFECTTVE  DATE:  This  final  rule  becomes 
effective  September  13, 1994. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
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rule  located  in  the  flnal  rules  section  of 
the  July  1, 1994  Federal  Register,  and  in 
the  short  informational  notice  located  in 
the  prop)osed  rule  section  of  the  July  1, 
1994  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montel  Livingston,  Air  Programs 
Section  (AT-082),  EPA,  Region  10, 1200 
6th  Avenue,  Seattle,  WA  98101,  (206- 
553-0180). 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter. 

Dated:  August  24. 1994. 
Jerry  A.  Emison, 
Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

§52.1970    [AmerKled] 

2.  Section  52.1970  is  amended  by 
removing  paragraph  (c)(107). 

IFR  Doc.  94-22528  Filed  9-12-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  32 

Uniform  System  or  Mccounts  for 
Telecommunications  Companies; 
Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations, 
which  were  published  Tuesday, 
December  2,  1986  (51  FR  43498).  The 
regulations  related  to  a  single  new 
uniform  system  of  accounts  for  all 
telephone  companies  subject  to  the 
Commission's  jurisdiction. 
EFFECTIVE  DATE:  January  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Brockington  (202)  634-1861. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections,  superseded 
Parts  31  and  33  on  January  1. 1988  and 
affect  telephone  companies  required  to 
follow  the  accounting  rules  (Part  32)  of 
the  Commission.  Part  32  implements 
sections  4(i),  4(j)  and  220  of  the 
Communications  Act  of  1934,  as 
amended. 


JMI 


Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  47  CFR  Fart  32 

Communications  common  carrier. 
Telephone,  Uniform  system  of  accounts. 

Accordingly,  47  CFR  Part  32  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  32— UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR 
TELECOMMUNICATIONS  COMPANIES 

1.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  Sees.  4(i),  4(j)  and  220  as 
amended;  47  U.S.C.  154(i),  154(j)  and  220. 

§32.23    [Corrected] 

2.  In  §  32.23,  paragraph  (c),  the 
sentence  "Nonregulated  revenue  items 
not  qualifying  for  incidental  treatment, 
as  provided  in  §  32.4999(1),  shall  be 
recorded  in  separate  subsidiary  record 
Qotegories  of  Account  5280, 
Nonregulated  operating  revenue."  is 
revised  to  read  "Nonregulated  revenue 
items  not  provided  for  elsewhere  in  this 
system  of  accounts  and  not  qualifying 
for  incidental  treatment  as  provided  in 
§  32.4999(1),  shall  be  recorded  in 
separate  subsidiary  record  categories  of 
Account  5280,  Nonregulated  x>perating 
revenue." 

§  32.2000    [Corrected] 

3.  In  §  32.2000.  paragraph  (a)l4),  in 
the  first  sentence,  the  word  "if^  Is 
revised  to  read  "of',  a  comma  is 
replaced  with  a  semicolon  after  the 
phrase  "Special  Purpose  Vehicles",  and 
a  comma  is  placed  after  the  number 
"2123". 

4.  In  §  32.2000.  paragraph  (b)(2) 
introductory  text,  a  comma  is  placed 
after  the  word  "property". 

§32.2220    [Corrected] 

5.  In  §  32.2220,  the  section  heading, 
"Operator  system"  is  revised  to  read 
"Operator  systems". 

§32.2231    [Corrected] 

6.  In  §  32.2231,  the  section  heading, 
"Radio  system"  is  revised  to  read 
"Radio  systems". 

§32.2311    [Corrected] 

7.  In  §  32.2311,  paragraph  (d),  the 
phrase  "Arx.ount  2221"  is  revised  to 
read  "Account  2220". 

§32.2341    [Corrected] 

8.  In  §  32.2341,  paragraph  (g),  the 
word  "Large"  is  revised  to  read  "large". 


§32.3000    [Corrected] 

9.  In  §  32.3000,  paragraph  (b),  in  the 
chart  under  the  column  entitled  "Qass 
A  account",  the  figure  "$3100"  is 
revised  to  "3100". 

§32.3300    (Corrected] 

10.  In  §  32.3300,  paragraph  (b),  the 
number  "7460"  is  revised  to  read 
"7360". 

§32.4999    [Corrected] 

11.  In  the  first  sentence  of  paragraph 
(e)  of  §  32.4999,  the  word  "underjing" 
is  revised  to  read  "underlying". 

§32.5060    [Corrected] 

12.  In  §  32.5060,  in  the  second 
sentence,  the  word  "competition"  is 
revi.sed  to  read  "completion". 

§32.6410    [Corrected] 

13.  In  §  32.6410.  the  number  "6426" 
in  each  instance  is  revised  to  read 
"6441". 

Fedora!  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  D<x;.  94-22081  Filed  9-12-94;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  94-24;  RM-8440] 

Radio  Broadcasting  Services; 
Bozeman,  MT 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
278C1  to  Bozeman,  Montana,  in 
response  to  a  petition  filed  by  William 
R.  Reier,  Jr.  See  59  FR  13920,  March  24. 
1994.  The  coordinates  for  Channel 
278C1  at  Bozeman  are  45-40-47  and 
111-02-16.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  October  21, 1994.  The 
window  period  for  filing  applications 
for  Channel  278C1  at  Bozeman, 
Montana,  will  open  on  October  24, 
1994,  and  close  on  November  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-24, 
adopted  August  30, 1994,  and  released 
September  7. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  D.C.  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street.  N.W.,  Suite  140.  Washington. 
D.C.  20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting.  " 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Channel  278C1  at  Bozeman. 
Federal  CommunicatiQns  Commission. 
John  A,  Karousos. 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  94-22518  Filed  9-12-94;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  92-157;  RM-7462,  RM- 
81841 

Radio  Broadcasting  Services; 
Cleveland,  Belzoni  and  Durant,  MS 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Delta  Radio.  Inc..  substitutes 
Channel  225C2  for  Channel  224A  at 
Cleveland.  Mississippi,  and  modifies 
Station  WDTL-FM's  license 
accordingly.  In  order  to  accommodate 
the  upgrade,  we  substitute  Channel    . 
292A  for  vacant  Channel  225A  at 
Belzoni.  Mississippi  (RM-7462). -See  57 
FR  34285.  August  4.  1992.  We  also  allot, 
as  requested  by  Radio  Cleveland,  Inc., 
Channel  266A  at  Durant,  Mississippi,  as 
its  first  local  aural  transmission  service 
(RM-8184).  In  addition,  we  open  a  filing 
window  for  vacant  Channel  292A  at 
Belzoni,  Mississippi.  See 
Supplementary  Information,  infra. 
DATES:  Effective  October  21,  1994.  The 
window  period  for  filing  applications 
for  Channel  292A  at  Belzoni, 
Mississippi,  and  for  Channel  266A  at 
Durant,  Mississippi,  will  open  on 
October  24. 1994,  and  close  on 
November  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 


Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-157, 
adopted  August  24, 1994,  and  released 
September  7, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  N.W.. 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Ser\'ice,  Inc..  (202)  857-3800.  2100  M 
Street.  N.W.  Suite  140.  Washington. 
D.C.  20037. 

Channel  225C2  can  be  substituted  at 
Cleveland  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  petitioner's 
licensed  site.  The  coordinates  for 
Channel  225C2  at  Cleveland  are  North 
Latitude  33-45-12  and  West  Longitude 
90-^2-45.  Channel  292A  can  be 
substituted  at  Belzoni  in  compliance 
with  the  Com.mission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  8.4  kilometers  (5.2 
miles)  southeast.  The  coordinates  for 
Channel  292A  at  Belzoni  are  North 
Latitude  33-08-06  and  West  Longitude 
90-24-58.  Additionally.  Channel  266A 
can  be  allotted  to  Durant  in  compliance 
with  the  Convmission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  1.0  kilometers  (0.6 
miles)  north.  The  coordinates  for 
Channel  266A  at  Durant  are  North 
Latitude  33-05-00  and  West  Longitude 
89-51-00.  With  this  action,  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal'Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authiority:  47  U.S.C  154.  303. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  224A 
and  adding  Channel  225C2  at 
Cleveland;  removing  Channel  225 A  and 
adding  Channel  292A  at  Belzoni;  and 
adding  Durant.  Channel  266A. 


Federal  Communications  Commission. 

Douglas  W.  Webbink, 

Chief  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  94-22521  Filed  9-12-94:  8:43  am) 
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47  CFR  Part  73 

[MM  Docket  No.  94-17;  RM-8437] 

Radio  broadcasting  Services; 
Jefferson  City,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
281A  to  Jefferson  City.  Missouri,  as  that 
community's  third  FM  broadcast  service 
in  response  to  a  petition  filed  by 
Richard  L.  Billings.  See  59  FR  11574, 
March  11, 1994.  The  coordinates  for 
Channel  281 A  are  38-34-00  and  92-11- 
00.  There  is  a  site  restriction  1.5 
kilometers  southwest  of  the  community. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  October  21.  1994.  The 
window  period  for  filing  applications 
will  open  on  October  24. 1994.  and 
close  on  November  21. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summar}'  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-17. 
adopted  August  31.  1994.  and  released 
September  7, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  ft-om  the  Commissions 
copy  contractors.  International 
Transcription  Services.  Inc..  2100  M 
Street.  NW..  Suite  140,  Washington.  DC 
20037  (202) 857-3800.  . 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  F.M 
Allotments  under  Missouri,  is  amended 


46932    Federal  Register  /  Vol.  59.  No.  176  /  Tuesday,  Stptember  13,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  176  /  Tuesday,  September  13.  1994  /  Rules  and  Regulations    46933 


by  adding  Channel  281 A  at  Jefferson 

aty. 

"ederal  Conununicatioiis  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

jFR  Doc.  94-22517  Filed  9-12-94;  8:45  ami 
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47CFRPart73 

[MM  Docket  No.  94-4»;  f)M-844q 

Radio  Broadcasting  Services; 
Commerce,  Oklahoma  and  Neosho, 
MO 

AGENCY:  Federal  Conununications 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
25gA  to  Neosho.  Missouri,  and  deletes 
Channel  259A  at  Commerce,  Oklahoma, 
in  response  to  a  petition  filed  by  KBTN, 
Lie  See  59  FR  30891,  June  16  1994.  The 
coordinates  for  Channel  2SgA  are  36- 
46-56  and  94-23-17.  There  is  a  site 
restriction  10  kilometers  (6.2  miles) 
south  of  the  community.  Since  no 
comments  were  filed  in  response  to  the 
Notice  supporting  retention  of  a  channel 
in  Commerce,  Oklahoma,  we  shall 
delete  Channel  259A  at  Commerce  to 
accommodate  the  allotment  of  Channel 
259A  at  Neosho.  With  this  action  this 
proceeding  is  terminated. 
DATES:  Effective  October  21. 1994.  The 
windo"v*  period  for  filing  applications 
for  Channel  259A  at  Neosho,  Missouri, 
will  open  on  October  24. 1994,  and 
close  on  November  21, 1994. 
FOR  FURTHER  tNFORMATIOH  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-49. 
adopted  August  31. 1994.  and  released 
September  7, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239).  1919  M 
Street.  NVV,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International, 
Tran.scription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140.  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
-  Fart  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  adding  Channel  259A  at  Neosho. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  259A  at 
Commerce. 

Federal  Communications  Commission. 
John  A.  Karsosoc 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  94-22520  Filed  9-12-94;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  94-39;  RM-8462] 

Radio  Broadcasting  Services;  Roseau, 
MN 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
278C2  to  Roseau,  Minnesota,  as  that 
community's  second  FM  broadcast 
service  in  response  to  a  petition  filed  by 
Robert  M.  Obie.  See  59  FR  25874.  May 
18.  1994.  The  coordinates  for  Channel 
278C2  are  48-50-46  and  95-45-45. 
Canadian  concurrence  has  been 
received  for  this  allotment.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  October  21, 1994.  The 
window  period  for  filing  applications 
for  Channel  278C2  at  Roseau, 
Minnesota,  will  open  on  October  24, 
1994,  and  close  on  November  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-39, 
adopted  August  30, 1994,  and  released 
September  7, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors;  International 
Transcription  Services,  Inc.,  2100  M    - 
Street  N  vV..  Suite  140,  Washington.  DC 
20037.  (202)  857-3800. 

List  of  Sabiects  in  47  CFR  Part  73 

«  Radio  broadcasting. 


Part  73  of  Title  47  of  the  Code  of    . 
Federal  Regulations  is  amended  as 
follows: 

PART  7»-{AMENDE0] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

.Authority:  47  U.S.C  154,  303. 

§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mirmesota,  is 
amended  bv  adding  (Roseau]  Channel 
278C2. 

Federal  Communications  Comraissioo. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  94-22519  Filed  9-12-94;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  93-228;  RM-e295] 

Radio  Broadcasting  Services;  Tawas 
City,  Mi 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  291A  for  Channel  297A  at 
Tawas  City,  Michigan,  and  modifies  the 
license  for  Station  WHST(FM)  in 
response  to  a  petition  filed  by  Ives 
Broadcasting,  Inc.  See  58  FR  42714, 
August  11, 1993.  The  coordinates  for 
Channel  291A  are  44-16-27  North 
Latitude  and  83-39-42  West  Longitude. 
In  response  to  comments  filed  by 
Patricia  Mason,  we  shall  allot  Channel 
277A  to  Tawas  City  at  coordinates  44- 
18-40  North  Latitude  and  83-31-00 
West  Longitude.  There  is  a  site 
restriction  4.8  kilometers  (3  miles)  north 
of  the  community.  Canadian 
concurrence  has  been  obtained  for  the 
allotment  of  Channels  277A  and  291 A  at 
Tawas  City.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  October  21, 1994.  The 
window  period  for  filing  applications 
for  Channel  277A  at  Tawas  City, 
Michigan,  will  open  on  October  24, 
1994,  and  close  on  November  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary'  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-228, 
adopted  August  30, 1994,  and  released 
September  7, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc..  2100  M 
Street,  NW,  Suite  140.  Washington,  DC 
20037.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303 

§73.202    [AMENDED] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  297A  and  adding 
Channels  291A  and  277A  at  Tawas  City. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-22522  Filed  9-12-94;  8:45  ami 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-283;  RM-8374] 

Radio  Broadcasting  Services;  Pillager, 
MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
240 A  to  Pillager.  Minnesota,  as  that 
community's  first  local  broadcast 
service  in  response  to  a  petition  filed  by 
NorMin  Broadcasting  Co.  See  58  FR 
62318,  November  26. 1993.  Canadian 
concurrence  has  been  received  for  this 
allotment  at  coordinates  46-14-59  and 
94-26-33.  There  is  a  site  restriction  9.2 
kilometers  (5.7  miles)  southeast  of  the 
community.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  October  21, 1994.  The 
window  period  for  filing  applications 
for  Channel  240 A  will  open  on  October 
24, 1994,  and  close  on  November  21. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  93-283. 
adopted  August  30,  1994,  and  released 
September  7. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW..  Suite  140.  Washington.  IX 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Pillager,  Channel 
240A. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-22523  Filed  9-12-94;  8:45  am] 

BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  685 

[Docket  No.  920538-4252;  I.D.  082S94A] 

Pelagic  Fisheries  of  the  Western 
Pacific  Region 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  rule;  technical     " 

amendment. 

SUMMARY:  This  document  corrects  a 
table  in  regulations  related  to  closure  of 
certain  portions  of  the  exclusive 
economic  zone  (EEZ)  around  Hawaii 
and  Guam  to  longline  fishing  to  reflect 
the  correct  coordinates. 
EFFECTIVE  DATE:  September  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner,  (310)  980-4034. 


SUPPLEMENTARY  INFORMATION:  Portions 
of  the  EEZ  around  Hawaii  and  Guam  are 
closed  to  longline  fishing  in  order  to 
prevent  conflicts  with  users  of  other 
types  of  fishing  gear.  In  §685.23,  the 
listing  of  coordinates  for  the  waters 
around  Guam  that  are  closed  to  longline 
fishing  contains  an  error  that  was  made 
in  a  final  rule  document  published 
October  6,  1992  (57  FR  45989).  This 
technical  amendment  corrects  that  error 
in  order  to  provide  the  public  and 
enforcement  entities  the  proper 
coordinates. 

Classification 

Because  this  technical  amendment 
makes  only  a  minor  correction  to  an 
existing  rule,  notice  and  public 
comment  thereon  and  a  delay  in 
effective  date  would  serve  no  purpose. 
Accordingly,  under  5  U.S.C.  553(b)  and 
(d).  notice  and  public  comment  thereon 
and  a  delay  in  the  effective  date  are 
unnecessary. 

This  rule  is  exempt  from  review 
under  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  685 

American  Samoa.  Fisheries.  Fishing. 
Guam,  Hawaiian  natives.  Northern 
Mariana  Islands. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  685  is  amended 
as  follows: 

PART  685— WESTERN  PACIFIC 
PELAGIC  FISHERIES 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  ef  s«j. 

2.  In  §  685.23(d).  the  table  in 
paragraph  (d)  is  amended  by  revising 
the  entry  for  point  C  to  read  as  follows: 

§  685.23    Longline  fishing  prohibited  area 
management 


(d) 


Point 


Latitude        Longitude 


C 13''41'N     143''33'33'  E 


Dated:  September  7. 1994. 
Gary  Matlock. 

Program  Management  Officer,  \ational 
Marine  Fisheries  Serx'ice. 
(FR  Doc.  94-22603  Filed  9-12-94:  8:45  am] 
BILUNG  CODE  3S10-22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rxrtices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
ruie  n'^ing  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1650 

Methods  of  Withdrawii^  Funds  From 
the  Thrift  Savings  Plan 

agency:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Proposed  rule. 

SUMIMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  is  proposing  to  revise  regulations 
on  spousal  rights  in  accordance  with 
changes  made  to  the  Federal  Employees' 
Retirement  System  Act  of  1986  (FERSA) 
by  Public  Law  103-226  to  delete  all 
references  to  former  spouses  and  to 
accord  all  spouses  of  TSP  participants 
covered  by  the  Federal  Employees' 
Retirement  System  (FERS)  the  right  to  a 
survivor  annuity,  unless  they  waive  that 
option. 

DATES:  Comments  must  be  submitted  on 
oi  before  October  13.  1994. 
ADDRESSES:  Comments  may  be  sent  to 
Robert  Bloom,  Assistant  General 
Counsel  (Administration),  Federal 
Retirement  Thrift  Investment  Board. 
1250  H  Street  NW..  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Bloom  at  (232)  942-1662,  FAX 
(202) 942-1676: 

SUPPLEMENTARY  INFORMATiON:  Public 
Law  103-226.  108  Stat.  Ill  (March  30. 
1994),  amends  FERSA.  5  U.S.C.  chapter 
.84  and  section  8351,  to  give  all  TSP 
participants,  regardless  of  their 
eligibility  for  basic  retirement  benefits. 
the  same  withdrawal  options  upon 
separation  that  have  previously  been 
available  only  to  participants  who 
separate  with  eligibility  for  basic 
retirement  benefits.  As  a  result,  spouses 
of  all  TSP  participants,  regardless  of  the 
participant's  eligibility  for  basic 
retirement  benefits,  have  been  provided 
with  the  same  rights  as  those  previously 
available  to  spouses  of  participants  who 
were  eligible  for  basic  retirement 
'oenefits.  This  means  that  spouses  of 


FERS  participants  who  were  previously 
only  entitled  to  notice  (if  the  participant 
separated  without  eligibility  for  basic 
retirement  benefits)  now  have  the  right 
to  a  survivor  aimuity.  unless  the  spouse 
waives  that  right.  The  required  annuity 
is  a  joint  life  annuity  with  the  spouse 
with  50  percent  survivor  benefits,  level 
payments,  and  a  no  cash  refund  feature. 
As  a  result  of  this  statutory  change.  5 
CFR  1650.17  has  been  revised  to  delete 
the  requirement  to  notify  the  spouse 
with  the  TSP  participant  who  is  covered 
by  FERS  lacks  eligibility  for  basic 
retirement  benefits. 

Spouses  of  Civil  Service  Retirement 
System  (CSRS)  participants  are  entitled 
to  notice  whether  or  not  the  participant 
separated  from  Federal  service  with 
eligibility  for  basic  retirement  benefits. 
This  notice  requirement  was  not 
affected  by  Public  Law  103-226. 

Public  Law  103-226  also  eliminates 
the  requirement  to  notifyJEormer 
spouses  of  FERS  and  CSRS  participants 
who  separate  from  Federal  service 
without  eligibility  for  basic  retirement 
benefits  that  the  particif>ant  is 
withdrawing  his  or  her  TSP  account. 
Accordingly,  all  references  to  former 
spouse  have  been  eliminated  from  5 
CFR  part  1650,  subpart  G.  (Because 
there  are  no  longer  any  references  to 
"former  spouses,"  the  word  "current" 
has  also  been  eliminated  wherever  it 
appeared  to  describe  the  spouse  to 
whom  a  participant  is  married.)  This 
means  that  participants  are  no  longer 
required  to  provide  the  TSP  Service 
Office  with  an  address  for  a  former 
spouse,  or,  if  a  former  spouse  cannot  be 
located,  to  obtain  an  exception  to  the 
requirement  to  notify  a  former  spouse. 

In  addition  to  the  changes  made  by 
Public  Law  103-226.  other  changes 
explain  or  clarify  spousal  rights  and 
exceptions  to  those  rights.  Section 
1650.19  is  revised  to  delete  language 
stating  that  the  employee  and  spouse 
may  jointly  waive  the  survivor  annuity. 
The  participant  waives  the  survivor 
annuity  by  electing  a  different 
writhdrawal  option,  while  it  is  the 
spouse  who  must  explicitly  sign  a 
waiver  statement. 

Section  1650.21  provides  that  the. 
Executive  Director may  grant  an 
exception  to  the  requirement  to  obtain 
the  spouse's  signature  or  the  spouse 
notice  requirement  where  the 
participant  establishes  to  the 
satisfaction  of  the  Executive  Director 


that  the  spouse's  whereabouts  cannot  be 
determined.  The  requfrement  to  obtain 
the  spouse's  signature  on  the 
appropriate  form  to  waive  the  joint  and 
survivor  armuity  is  referred  to  as  the 
signature  requirement.  The  notice 
requirement  refers  to  the  entitlement  of 
the  spouse  of  a  CSRS  participant  to 
notice  of  the  participant's  withdrawal 
election.  This  section  is  being  revised  to 
allow  participants Avho  are  seeking  an 
exception  to  the  signature  or  the  notice 
requirement  based  on  whereabouts 
unknown  to  submit  statements  in  lieu  of 
affidavits  or  declarations  in  support  of 
their  requests.  These  statements  must  be 
made  pursuant  to  18  U.S.C.  1001.  which 
provides  that  whoever,  in  any  matter 
within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or 
makes  any  false,  fictitious  or  ftaudulent 
statements  or  representations,  or  makes 
or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or 
entry,  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than 
five  years,  or  both. 

To  ensure  that  the  persons  making  the 
statements  are  aware  of  the  possible 
penalty.  §  1650.21(c)  requires  inclusion 
of  the  following  on  each  statement:  I 
understand  that  a  false  statement  or 
willful  misrepresentation  is  punishable 
under  Federal  Law  (18  U.S.C.  1001)  by 
a  fine  or  imprisonment  or  both. 

To  ease  the  burden  on  participants 
ftirther,  §§  1650.21  and  1650.22  are 
being  revised  to  delete  the  requirement 
that  the  participant  obtain  and  provide 
only  documents  bearing  an  original 
signature  or  which  are  embossed  or 
which  bear  the  imprint  of  a  seal. 
Participants  may  now  submit 
photocopies  of  documents. 

Sections  1650.21(d)  and  1650.22(c) 
are  added  to  explain  that  a  withdrawal   ^ 
form  received  within  one  year  of 
approval  of  the  exception  may  be 
processed  without  a  new  exception.  An 
exception  is  valid  only  for  the  spouse 
for  whom  the  exception  has  been 
approved. 

Sections  1650.21(e)  and  1650.22(d) 
are  added  to  explain  that  the 
requirements  for  establishing  an 
exception  in  a  loan  application  in  5  CFR 
1655.18  are  the  same  as  those  for 
establishing  an  exception  in  a 


withdrawal  application.  It  is  for  this 
purpose  that  the  loan  provisions  are 
cross-referenced. 

Finally,  §  1650.22  provides  that  the 
Executive  Director  may  grant  an 
exception  to  the  requirement  that  the 
participant  obtain  his  or  her  spouse's 
signature  where  there  are  exceptional 
circumstances  that  warrant  such  an 
exception.  In  §  1650.22(b)(2){iii)  the 
example  of  an  acceptable  court  order 
which  would  relieve  a  participant  of  the 
obligation  to  obtain  his  or  her  spouse's 
signature  is  revised. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  Board  procedures 
relating  to  the  processing  of  requests  for 
exceptions  to  spouse  signature  and 
noticerequirements  applicable  to 
certain  requests  to  withdraw  account 
balances. 

E.G.  12291  ■ 

I  certify  that  this  is  not  a  major  rule. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

List  of  Subjects  in  5  CFR  Part  16S0 

Employment  beneHt  plans. 
GovorRmeiit  employees.  Retirement, 
Pensions. 

D.ited:  September  6,  1994. 
Roger  W.  Mehle. 

Executive  Director,  Federal  netircment  Thrift 
Investment  Board. 

For  the  reasons  set  out  in  the 
preamble,  part  1650  of  chapter  VI  of  title 
5  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below.         • 

PART  165!)— [AMENDED] 

1.  The  authority  citation  for  part  1650 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8351.  8433, 
8434(a)(2)(E).  8434(b),  8435,  84361b).  84fc7, 
8474(b)(5)  and  8474(c){t). 

2.  Section  1650.16  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (b)  to  read 
as  follows: 

§1650.16    GeneraL 

(a)  Pursuant  to  5  U.S.C.  8435.  8351. 
and  8467,  spouses  of  participants  are 
entitled  under  certain  circumstances  to: 

*        •        •        •        • 

(b)  This  subpart  enumerates  the 
circumstances  under  which  such 
spousal  rights  arise  and  prescribes  the 


procedures  which  must  be  followed  by 
participants,  spouses,  and  the  Board  to 
implement  such  rights. 

3.  Section  1650,17  is  revised  to  read 
as  follows: 

§1650.17  Withdrawal  elections  requiring 
notification  to  spouses. 

No  election  of  benefits,  change  of 
election  of  benefits,  or  modification  of 
the  commuhcement  date  of  an  annuity 
can  be  made  effective  for  a  CSRS 
particijDant  prior  to  notice  to  the  spouse 
of  the  participant  in  accordance  with 
the-requirements  of  §  1650.20. 

4.  Section  1650.18  is  revised  to  read 
as  follows:  . 

§1850.18  Wchdrawal  elections  requiring 
spousal  waiver. 

No  withdrawal  election  may  be  made 
or  changed  by  a  FERS  participant  which 
would  defeat  the  spouse's  entitlement  to 
a  survivor  annuity  unless  the  affected 
spouse  has  signed  the  appropriate  TSP 
form  waiving  his  or  her  right  to  the 
survivor  annuity. 

5.  Section  1650.19  is  revised  to  re.ad 
as  follows: 

§1650.19    Spouse's  waiver  of  survivor 
annuity. 

(a)  The  right  of  the  spouse  to  a 
survivor  annuity  may  be  waived  in 
writing  by  the  spouse  on  the  appropriate 
TSP  form. 

(b)  When  required  by  the  regulations 
in  this  subpart,  the  appropriate  survivor  - 
annuity  waiver  shall  be  filed  with  the 
TSP  Service  Office  prior,  to  the  date  the 
p;:rticipant's  election  of  benefits  is 
effective, 

6.  Section  1650.20  is  amand'jd  by 
revising  paragraph  (a)  to  read  as  follows: 

§1650.20    Not.ce  to  spouse. 

(a)  Wherever  in  the  regulations  in  this 
subpart  it  is  required  that  the  Executive 
Director  provide  notice  of  an  action 
affecting  a..participant's  account  to  the 
spouse  of  a  participant  prior  to  taking 
the  action,  such  roquirements  may  be 
satisfied  by  the  TSP  Service  Office's 
sending  a  notice  describing  the  action 
by  first  class  mail  to  the  last  address  of 
the  spouse  on  file  with  the  Plan. 
*        •        *        «        » 

7.  Section-1650.21  is  revised  to  read 
as  follows: 

§  1650.21  Executive  Director's  exception 
to  requirement  to  notify  the  spouse. 

Whenever  in  the  regulations  in  this 
subpart  it  is  required  that  the  Executive 
Director  give  notice  of  an  action  to  the 
spouse  of  a  participant,  an  exception  to 
this  requirement  may  be  granted  fn 
cases  in  which  the  participant 
establishes  to  the  satisfaction  of  the 
Executive  Director  that  the  spouse's 


whereabouts  cannot  be  determined.  A 
request  for  an  exception  based  on 
whereabouts  unknown  must  be 
submitted  to  the  Executive  Director  on 
the  appropriate  TSP  form  accompanied 
by  either — 

(a)  A  judicial  determination  (court 
order)  which  states  that  the  spouse's 
whereabouts  cannot  be  determined:  or 

(b)  A  police  or  Governmental  agency 
determination  that  is  signed  by  the 
appropriate  department  or  division  head 
which  states  that  the  spouse's 
whereabouts  cannot  be  determined;  or 

(c)  Statements  by  the  participant  and 
two  other  persons.  Each  statement  must 
be  signed  and  dated  and  must  state  the 
following:  I  understand  that  a  false 
statement  or  willful  misrepres«  i  f  jtion  is 
punishable  under  Federal  Law  (18 
U.S.C.  1001)  by  a  fine  or  imprisonment 
or  both. 

(1)  The  participant's  statement  must 
give  the  full  name  of  his  or  her  spouse, 
declare  the  inability  to  locate  the 
spouse,  and  state  the  efforts  made  to 
locate  the  spouse.  Negative  ^atements 
such  as  "I  have  not  seen  or  heard  from 
him/her"  or  "I  have  had  no  contact  with 
him/her"  are  not  sufficient.  Examples  of 
attempting  to  locate  the  spouse  include 
checking  with  relatives  and  mutual 
friends  or  using  telephone  directories  or 
director)-  assistance  for  the  city  of  last 
known  address. 

(2)  The  statements  from  two  other 
persons  mu.st  support  the  participant's 
statement  that  ths  participant  docs  not 
know  the  whereabouts  of  his  or  her 
spouse. 

(d)  A  witlidrawal  election  reofived 
within  one  year  of  an  approved 
exception  may  be  procc.sed  so  long  as 
the  spouse  named  en  the  form  is  the 
spou.se  tor  whom  the  exi.eption  has  been 
apnroved. 

(e)  The  requirements  for  establishing 
£.n  e:<ception  for  a  withdrawal  iind  the 
one-year  period  of  validity  of  an 
approved  exception  apply  to  exceptions 
for  loans  under  5  CFR  1555.18. 

8.  Section  1650.22  is  revised  to  read 
as  follows; 

§  1650.22  Executive  Direct Ws  exception 
to  the  requirement  to  obtain  the  spouse's 
signature. 

Wherever  in  the  regulations  in  this 
subpart  the  spouse's  signature  is 
required,  the  Executive  Director  may 
grant  an  exception  to  this  requirement  if 
the  participant  can  show  that: 

(a)  The  spouse's  whereabouts  cannot 
be  determined  in  accordance  with  the 
provisions  of  §  1650.21;  or 

(b)  Due  to  exceptional  circumstances, 
requiring  the  spouse's  signature  would 
otherwise  be  inappropriate. 

(1)  An  exception  to  the  spousal 
signature  requirement  may  be  granted 
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based  on  exceptional  circumstances 
only  when  the  particip>ant  presents  a 
judicial  determination  (court  order)  or  a 
governmental  agency  determination 
signed  by  the  appropriate  department  or 
division  head.  A  court  order  or  a 
determination  must  contain  a  finding  or 
a  recitation  of  such  exceptional 
circumstances  regarding  the  spou.se  as 
would  warrant  an  exception  to  the 
signature  requirement. 

(2)  Exceptional  circumstances  is 
narrowly  construed  and  includes  such 
circumstances  as  when  a  court  order: 

(i)  Indicates  that  the  spouse  and  the 
participant  have  been  maintaining 
separate  residences  with  no  financial 
relationship  for  three  or  more  years; 

(ii)  Indicates  that  the  spouse 
abandoned  the  participant  but.  for 
religious  or  similarly  compelling 
reasons,  the  parties  chose  not  to  divon:e; 
or 

(iii)  Expressly  states  that  the 
participant  may  obtain  a  loan  from  his 
or  her  Thrift  Savings  Plan  account  or 
withdraw  his  or  her  thrift  Savings  Plan 
account  balance  notwithstanding  the 
absence  of  the  spouse's  signature. 

(c)  A  withdrawal  election  received 
within  one  year  of  an  approved 
exception  may  be  processed  so  long  as 
the  spouse  named  on  the  form  is  the 
spouse  for  whom  the  exception  has  been 
approved. 

(d)  The  requirements  for  establishing 
an  exception  for  a  withdrawal  and  the 
one-year  period  of  validity  of  an 
approved  exception  apply  to  exceptions 
for  loans  under  5  CFR  1655.18. 

|FR  Dor..  94-22482  Filed  9-12-94:  8:4,'»  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1250 
[Docket  No.  PY-94-004] 

Referendum  on  Amendment  to  Egg 
Research  and  Promotion  Order  To 
Increase  the  Rate  of  Assessment 

AGENCY:  Agricultural  Marketing  Service. 

Agriculture. 

ACTION:  Propo.sed  rule  and  notit;e  of 

referendum. 

SUMMARY:  This  proposed  rule  would 
amend  the  Egg  Research  and  Promotion 
Order  to  increase  the  assessment  rate 
from  5  cents  to  10  cents  per  30-dozen 
case  of  commercial  eggs.  This  proposal 
would  also  make  a  conforming 
amendment  to  regulations.  Notice  also 
is  hereby  given  that  the  Agricuhural 
Marketing  Service  will  conduct  a 


referendum  to  determine  whether  egg 
producers  favor  an  increase  in  the 
assessment  rate  under  the  egg  research 
and  promotion  program.  Ballots  and 
instructions  will  be  mailed  directly  to 
all  known  egg  producers  owning  over 
75,000  laying  hens. 
DATES:  The  representative  period  for 
purposes  of  the  referendum  is  May  1 
through  July  31. 1994.  The  referendum 
will  be  conducted  between  Septenfiber 
26  and  October  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  C.  Clonts  at  202-720-3506. 

SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12866  and  12778 

This  rule  is  exempt  from  Executive 
Order  12866  review. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  14  of  the  Act.  a  person  subject 
to  an  order  may  file  a  petition  with  the 
Secretary  stating  that  such  order,  any 
provisions  of  such  order  or  any 
obligations  imposed  in  connection  with 
such  order  are  not  in  accordance  with 
law;  and  requesting  a  modification  of 
the  order  or  an  exemption  therefrom. 
Such  person  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  niYe  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  such  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling  on  the  petition,  if  a 
complaint  is  filed  within  20  days  after 
date  of  the  entry  of  the  nding. 

Effect  on  Small  Entities 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  proposed  rule  will  not  have  a 
significant  economic  impat.i  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

Currently,  618  egg  producers  pay 
assessments  to  the  American  Egg  Board 
(AEB).  A  proposed  rule  to  increase  the 
exemption  level  from  30,000  to  75.000 
laying  hens  was  published  in  the 
Federal  Register  on  March  22.  1994  (59 
PR  13460).  The  increased  exemption 
level  would  exempt  253  small  egg 
producers  who  represent  41  percent  of 
the  egg  producers  currently  paying 


assessments,  but  only  4  percent  of 
AEB's  total  assessment  income.  It  is 
anticipated  that  the  75,000-hen 
exemption  level  would  be  in  place 
before  the  referendum  on  the 
assessment  rate  increase.  Therefore,  a 
change  in  the  assessment  rate  would 
affect  only  egg  producers  owning  nion» 
than  75.000  laying  hens. 

There  are  an  estimated  365  producers 
who  own  more  than  75,000  hens. 
Currently,  egg  producers  must  pay  a 
mandatory  assessment  of  5  cents  per  30- 
dozen  case  of  eggs  marketed  to  fund  the 
research  and  promotion  activities 
authorized  by  the  Act.  The  present  5- 
cent  assessment  is  equivalent  to 
approximately  0.231  percent  of  the 
wholesale  price  of  a  1-dozen  carton  of 
Large  eggs.  An  assessment  rate  of  10 
cents  per  30-dozen  case  would  be 
equivalent  to  approximately  0.463 
percent  of  the  wholesale  price  of  a  1- 
dozen  carton  of  Large  eggs.  This  is  based 
on  the  Economic  Research  Service's  3- 
year  average  wholesale  price  for  New 
York  City  Grade  A  Large  cartoned  eggs 
(1991-93)  of  72  cents  per  dozen.  AEB 
collects  approximately  $7.5  million 
annually  from  the  5-cent  assessment, 
and  it  is  estimated  that  it  would  collect 
$14  million  for  a  10-cent  assessment.  It 
is  estimated  that  any  additional  cos's 
would  be  offset  by  the  benefits  to  be 
derived  from  strengthened  resear«;h  and 
promotion  programs. 

Paperwork  Reduction 

Information  collection  requirements 
and  recordkeeping  provisions  contained 
in  7  CFR  Part  1250  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  and  a.ssigned  OMB  Control 
No.  0581-0093  under  the  Paperwork 
Reduction  Act  of  1980. 

No  additional  recordkeeping 
requirements  would  be  imposed  as  a 
result  of  this  proposed  rule.  It  has  been 
estimated  that  it  will  take  an  average  of 
about  30  minutes  for  each  of  the 
approximately  380  egg  producers  to 
participate  in  the  voluntary'  referendum 
balloting. 

Background  and  Proposed  Changes 

The  Egg  Research  and  Consumer 
Information  Act  (7  U.S.C.  2701  et  seq.) 
was  amended  December  14,  1993  (Pub 
Law  103-188.  The  amendments  raised 
the  maximum  rpte  of  assessment  paid  by 
egg  producers  to  the  American  Egg 
Board  (AEB)  from  10  cents  to  20  cents 
per  30-dozen  case  of  commercial  eggs. 
The  actual  rate  is  prescribed  by  the  Egg 
ReseanJi  and  Promotion  Order  and  is 
currently  5  cents  per  case.  Any  increasn 
from  the  5  cents  must  be  approved  by 
producers  voting  in  a  referendum. 


A  proposed  rule  to  increase  the 
assessment  rate  in  the  Order  from  5 
cents  to  10  cents  per  case  was  published 
in  the  Federal  Register  on  June  17, 1994 
(59  FR  31174).  Comments  were  solicited 
from  interested  persons  through  August 
16, 1994.  Two  comments  were  received; 
one  from  a  major  egg  producer 
organization  in  support  and  one  from  an 
egg  producer  in  opposition  to  the 
increase. 

The  commenter  who  opposed  the 
increase  cited  the  decline  in  number  of 
egg  producers  from  10,000  to  400  since 
AEB  has  been  in  existence  and  that  AEB 
programs  have  not  halted  the  decline. 
However,  the  decrease  in  the  number  of 
producers  pajring  assessments  is  the 
result  of  several  factors.  First,  when 
AEB  was  first  implemented  in  1976. 
more  than  6,000  producers  owning  over 
3.000  laying  hens  were  on  record.  By 
1989,  the  number  had  decreased  to 
approximately  2,000  due  to 
consolidations  and  bankruptcies  during 
a  time  when  the  economic  situation  was 
poor.  In  1990,  the  exemption  level  was 
changed  to  30,000  laying  hens, 
decreasing  the  number  of  producers  by 
36  i>ercent.  The  exemption  level  was 
changed  again  on  August  1. 1994,  to 
75,000  hens,  reducing  the  number  to 
just  under  400  producers. 

The  commenter  also  expressed 
disapproval  that  a  large  percentage  of 
the  proposed  increase  in  funds  might  be 
used  for  advertising,  resulting  in  a 
temporary  boost  in  demand  and  that 
such  demand  would  be  quickly 
swallowed  up  by  expanded  production. 
The  commenter  also  noted  that  AEB  has 
a  function  in  the  industry  but  must 
remain  lean  to  ensure  funds  are  spent 
wisely.  The  commenter  expressed 
concern  that  AEB  not  look  for  budget 
expenditures  to  justify  the  increased 
assessment.  AEB's  administrative  costs 
have  steadily  remained  at 
approximately  3  percent.  Further,  as 
required  by  the  1993  amendments  to  the 
Act,  ApB  submitted  to  the  Department 
a  marketing  analysis  showing  the  need 
for  an  assessment  increase. 

The  commenter  was  also  opposed  to 
the  referendum  voting  rules.  The 
commenter  indicated  that  the  rules 
allow  the  number  of  hens  owned  to  give 
more  weight  to  the  vote,  thereby 
granting  larger  producers  more  voting 
power.  The  Act  provides  that  a 
referendum  vote  will  pass  if  approved 
by  not  less  than  two-thirds  of  the 
producers  voting  or  by  a  majority  of 
producers  voting  if  they  represent  not 
less  than  two-thirds  of  the  commercial 
eggs  produced. 

The  commenter  further  was  of  the 
view  that  the  assessment  rate  should 
remain  at  its  current  level  of  5  cents, 


that  producers  should  be  allowed  to 
volimtarily  give  an  extra  5  or  10  cents, 
and  that  refunds  should  be  available. 
The  Act  was  amended  in  1993  to 
provide  that  AEB  may  recommend  an 
increased  assessment  rate  to  the 
Secretary.  In  accordance  with  the 
provisions  of  the  Act.  AEB  has  done  so, 
and  the  assessment  increase  as  proposed 
herein  will  be  subject  to  a  referendum 
vote. 

It  is  directed  that,  in  accordance  with 
the  procedures  for  the  conduct  of 
referenda  (7  CFR  1250.200  et  seq.),  a 
referendum  will  be  held  beginning 
September  26. 1994.  and  ending  on 
October  14. 1994,  to  determine  whether 
producers  favor  the  increase  to  10  cents 
per  case  as  proposed. 

Section  9  of  the  Act  requires  approval 
by  eligible  egg  producers  engaged  in 
commercial  egg  production  during  the 
representative  period  and  at  the  time  of 
voting.  The  representative  period  for  the 
conduct  of  the  referendum  is 
determined  to  be  May  1, 1994,  through 
July  31, 1994. 

For  the  Order  amendment  to  be 
approved,  it  must  be  favored  by  at  least 
two-thirds  of  the  producers  voting  in 
this  referendum  or  by  a  majority  of  the 
producers  voting  if  such  majority 
represents  not  less  than  two-thirds  of 
the  commercial  eggs  produced  by  those 
voting. 

The  agents  of  the  Secretary  to  conduct 
the  referendum  are  hereby  designated  to 
be  Janice  L.  Lockard  and  Angela  C. 
Clonts,  both  of  the  Poultry  Division, 
Agricultural  Marketing  Service,  USDA. 
The  agents  may  appoint  subagents  to 
assist  them  in  performing  their  duties. 

Ballots,  instructions,  eligibility 
requirements,  and  other  information 
pertinent  to  the  referendum  will  be 
mailed  to  all  known  eligible  egg 
producers.  In  accordance  with  Public 
Law  103-188  and  recent  amendments  to 
the  implementing  Order  (59  FR  38875). 
producers  owming  75.000  or  fewer 
laying  hens  are  exempt  from  paying 
assessments  under  the  Act  and  are 
therefore  not  eligible  to  vote  in  the 
referendum. 

If  any  ehgible  voter  does  not  receive 
a  ballot  by  September  26.  the  beginning 
date  of  the  referendum  period,  such 
individual  may  obtain  a  ballot  from  the 
Chief,  Standardization  Branch,  Poultry 
Division.  AMS.  USDA.  Room  3944- 
South.  P.O.  Box  9456,  Washington.  DC. 
20090-6456.  Copies  of  the  complete  text 
of  the  Egg  Research  and  Promotion 
Order,  as  amended,  may  also  be 
obtained  from  the  Poultry  Division. 

List  of  Subjects  in  7  CFR  Part  1250 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 


research,  Eggs  and  egg  products. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  Title  7,  CFR  Part  1250  is 
proposed  to  be  amended  as  follows: 

PART  1250— EGG  RESEARCH  AND 
PROMOTION 

1.  The  authority  citation  of  Part  1250 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-428.  88  Stat.  1171, 
as  amended.  7  U.S.C.  2701-2718. 

2.  Section  1250.347  is  revised  to  read 
as  follows: 

§1250.347    Assessments. 

Each  handler  designated  in  §  1250.349 
and  pursuant  to  regulations  issued  by 
the  Board  shall  collect  from  each 
producer,  except  for  those  producers 
specifically  exempted  in  §  1250.348. 
and  shall  pay  to  the  Board  at  such  times 
and  in  such  manner  as  prescribed  by 
regulations  issued  by  the  Board  an 
assessment  at  a  rate  of  not  to  exceed  10 
cents  per  30-dozen  case  of  eggs,  or  the 
equivalent  thereof,  for  such  expenses 
and  expenditures,  including  provisions 
for  a  reasonable  reserve  and  those 
administrative  costs  incurred  by  the 
Department  of  Agriculture  after  this 
subpart  is  effective,  as  the  Secretary 
finds  are  reasonable  and  likely  to  be 
incurred  by  the  Board  and  the  Secretary 
under  this  subpart,  except  that  no  more 
than  one  such  assessment  shall  be  made 
on  any  case  of  eggs. 

3.  In  section  1250.514.  the  first 
sentence  is  revised  to  read  as  follows: 

§  1250.514    Levy  of  assessments. 

An  assessment  rate  of  10  cents  per 
case  of  commercial  eggs  is  levied  on 
each  case  of  commercial  eggs  handled 
for  the  account  of  each  producer.  •   •  • 

Dated:  September  8.  1994. 
Lon  Hatamiya, 

Administrator. 

[FR  Doc.  94-22611  Filed  9-12-94;  8:45  am] 

BILUNQ  COOe  3410-02-P 


Commodity  Credit  Corporation 
7  CFR  Parts  1413  and  1421 

RIN  0560-A038 

1995  Rice  Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  to  set  forth  the 
acreage  reduction  percentage,  if  any, 
and  the  national  average  price  support 


JMI 


46938         Federal  Register  /  Vol.  59,  No.  176  /  Tuesday.  September  13,  1994  /  Proposed  Rules 


rate  for  the  1995  crop  of  rice.  This 
action  is  required  by  section  lOlB  of  the 
Agricultural  Act  of  1949  (1949  Act),  as 
amended.  This  proposed  rule  outlines  a 
range  of  acreage  reduction  percentage 
options  proposed  for  the  1995  crop  of 
rice  and  requests  comments  regarding 
price  support  rate  adjustments  for 
different  types  and  grades  of  rice. 
DATES:  Comments  must  be  received  on 
or  before  October  24, 1994  in  order  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  must  be  mailed 
to  Director,  Fibers  and  Rice  Analysis 
Division  (FRAD),  Agricultural 
Stabilization  and  Conservatibn  Service 
(ASCS).  U.S.  Department  of  Agriculture 
(USDA).  P.O.  Box  2415,  room  3090-S, 
Washington,  DC  20013-2415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  S.  Rosera,  Agricultural  Economist, 
FRAD.  ASCS,  USDA,  room  3758-S,  P.O. 
Box  2415,  Washington,  DC  20013-2415 
or  call  202-720-6734. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  economically 
significant  and  was  reviewed  by  the 
Orace  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  this  proposed  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  section  105B(o}  of  the  1949 
Act  to  request  comments  with  respect  to 
.  the  subject  matter  of  this  rule.  A 
Preliminary  Regulatory  Impact  Analysis 
was  prepared  that  determined  that  this 
regulation  will  have  no  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  particular  acreage 
reduciion  percentages  considered  will 
not  affect  the  paperwork,  reporting,  or 
compliance  burdens  of  the  small  entities 
in  the  program.  CCC  thus  certifies  that 
the  rule  will  have  no  significant  impact 
on  a  substantial  number  of  small 
entities.  The  Preliminary  Regulatory 


Impact  Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Environmental  Evaluation 

It  has  been  determined  by  an  - 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  proposed  rule  applies,  are: 
Rice  Production  Stabilization — 10.065. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  require  the 
exhaustion  of  any  administrative  appeal 
remedies. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372,    - 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1413 
set  forth  in  this  proposed  rule  do  not 
contain  information  collections  that 
require  clearance  by  OMB  under  the 
provisions  of  44  U.S.C.  35. 

Request  for  Public  Comment 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 


Background 

In  accordance  i^ith  section  lOlB  of 
the  1949  Act,  an  acreage  reduction 
program  (ARP)  may  be  implemented  for 
the  1995  rice  crop  if  it  is  determined 
that  the  total  supply  of  rice,  in  the 
absence  of  such  a  program,  would  be 
excessive  taking  into  account  the  need 
for  an  adequate  carryover  to  maintain 
reasonable  and  stable  supplies  and 
prices,  and  to  meet  a  national 
emergency. 

Land  diversion  payments  also  may  be 
made  to  producers  if  needed  to  adjust 
the  total  national  acreage  of  rice  to 
desirable  goals.  A  paid  land  diversion 
program  is  not  considered  because, 
given  the  considered  program  options,  it 
is  not  needed  to  achieve  the  statutory 
stocks-to-use  levels  of  rice. 

If  an  ARP  is  announced,  the  reduction 
shall  be  achieved  by  applying  a  uniform 
percentage  reduction  (from  Q  to  35 
percent)  to  the  rice  crop  acreage  base  for 
the  crop  for  each  rice  producing  farm. 
In  making  such  a  determination,  the 
number  of  acres  placed  into  the 
agricultural  resources  conservation 
program  established  under  subtitle  D  of 
title  Xn  of  the  Food  Security  Act  of 
1985,  as  amended,  must  be  taken  into 
consideration. 

Producers  who  knowingly  produce 
Tice  in  excess  of  the  permitted  acreage 
for  the  farm  plus  any  rice  acreage 
planted  in  accordance  with  the 
flexibility  provisions  are  ineligible  for 
loans  and  purchases  and  all  payments 
with  respect  to  that  crop  on  the  farm. 

The  Secretary  is  required  to  carry  out 
an  acreage  limitation  program  in  a 
manner  that  will  resuh  in  carry-over 
stocks  equal  to  16.5  to  20.0  percent  of 
the  simple  average  of  the  total 
disappearance  (including  domestic, 
export,  and  residual  disappearance)  of 
rice  for  each  of  the  3  marketing  years 
preceding  the  year  for  which  the 
announcement  is  made.  The  1995-crop 
options  considered  are: 

Option  1.  0-percent  ARP. 
Option  2.  2.5-percent  ARP. 
Option  3.  5.p-pcrcenf  AR1». 


The  estimated  imp.icts  of  these  options  are  shown  in  this  tabfe. 

Estimated  Impacts  OF  1995  ARP  Options 


ARP(%)  

Participation  (%) 

Planted  Acres  (1 .000  Acres) 

Production  (Million  Hundredweight)  

Domestic/Residual  Use  (Million  Hundredweight) .. 
Exports  (Million  Hundredweight) 

Ending  Stocks  (Million  Hundredwetgtit) 

Ratio  of  Ending  Stocks  to  Prior  3  Years'  Use  (%) 


Option  1 


Option  2 


0.0 

2.5 

5.0 

97 

97 

97 

3,180 

3,100 

3.020 

176.0 

171.8 

167.6 

103.8 

103.6 

103.4 

83.0 

81.0 

79.0 

32.8 

30.7 

28.7 

18.3 

17.2 

16.0 

Option  3 
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ESTIMATED  IMPACTS  OF  1995  ARP  OPTIONS— Continued 

Option  1 

Option  2 

Option  3 

Season  Average  Pnce  (S  per  hundredweight)  „ ..^.. 

Net  Outlays  (Million  S) .' 

6.04 
897.9 

6.16 
8727 

6.30 
847  5 

Accordingly,  comments  are  requested 
whether  to  establish  an  ARP  for  the 
1995  rice  crop,  and  if  so,  at  what 
reduction  percentage. 

The  final  determination  of-this 
percentage  will  be  set  forth  at  7  CFR 
1413.54(a)(4Kiv)  and  (v). 

In  accordance  with  section  403  of  the 
1949  Act,  appropriate  adjustments  may 
be  made  in  the  support  price  for  any 
commodity  for  differences  in  grade, 
type,  staple,  quality,  location,  and  other 
factors. 

A  difference  of  $1.00  per 
hundredweight  between  the  support 
rates  for  milled  whole  kernels  of  long- 
and  medium/short  grain  has  been 
effective  since  the  1987  crop  year. 
Comments  are  requested  regarding  an 
appropriate  difference  between  price 
support  rates  for  milled  whole  kernels 
of  long  grain  and  medium/short  grain 
for  the  1995  crop  of  rice. 

Discounts  for  price  support  rates  for 
lower  grades  of  rice  have  been 
established  for  prior  crop  years  at  levels 
refiecting  the  lower  market  value  of 
such  rice.  Rice  price  support  loan  rates 
are  currently  subject  to  discounts  that 
have  been  effective  since  1983.  These 
discounts  are  50.30  per  hundredweight 
for  U.S.  Grade  #3,  $0.60  per 
hundredweight  for  U.S.  Grade  #4,  $1.00 
per  hundredweight  for  US.  Grade  #5. 
and  $2.00  per  hundred^veight  for  U.S. 
Grade  #6.  Acxordingly,  comments  are 
requested  as  to  the  level  of  premiums 
and  discounts  that  would  be  appropriate 
for  any  grade  of  1995-croj)  rice. 

List  of  Subjects 

7  CFR  part  1413 

Acreage  allotments,  Cotton,  Disaster 
assistance,  Feed  grains.  Price  support 
programs,  Reporting  and  recordkeeping  ' 
requirements.  Rice.  Soil  conservation. 
Wheat.  - 

7  CFR  1421 

Grains,  Loan  programs — agriculture, 
Oilseeds,  Peanuts,  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Soybeans,  Surety  bonds, 
Warehouses. 

Accordingly,  it  is  proposed  that  7  CFR 
parts  1413  and  1421  be  amended  as 
follows: 


PART  1413— FEED  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows; 

Authority: 7  use.  1308.  1308a.  1309. 
1441-2.  1444-2.  1444f.  1445b-3a,  1461-1469. 
15  U.S.C.  714b  and  714c. 

2.  Section  1413.54  is  amended  as 
follows  by: 

A.  Revising  paragraph <a)(4)(iv). 

B.  Adding  paragraph  (a)(4)(v), 

C.  Ad  ding- paragraph  (d)(5).  reser\ing 
paragraphs  (d)(5){i)  through  (d)(5)(iv)  and 
adding  paragraph  (d)(5)(v), 

§  1413.54  Acreage  reduction  program 
provisions. 

(a)  *    •   *  :      • 

(4)*  •   * 

(iv)  1994  rice,  0  percent: 

(v)  1995  rice,  within  the  range  of  0  to 
35  percent,  if  supplies  are  excessive,  as 
determined  and  announced  by  CCC. 

*  ■•  «  ft  ft 

(d)*   *   V 

{5)  For  the  1995  crop: 
(i)  -  (iv)  (Reserved) 
(v)  Shall  not  be  made  available  to 
producers  of  rice. 


PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

3.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421.  1423.  1425. 
1441Z.  1444f-l.  1445b-3a.  1445C-3.  1445e. 
and  1446f;  15  U.S.C.  714b  and  714c. 

4.  In  §  1421.7.  paragraph  (b)(7)(v)  is 
added  to  read  as  follows: 

§  1421.7  Adjustment  of  basic  support  rates. 

*  *  *  *  * 

(b)*   •  > 
(7)*   •   V 

(v)  1995  Rice— $6.50  per 
hundredweight; 

*        *      .  *        •         * 

Signed  at  Washington.  DC.  on  September  2. 
1994 

Bruce  R.  Weber. 

Acting  Executive  Vice  President.  Commodity 

Credit  Corporation. 

|FR  Doc.  94-22494  Filed  9-12-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM-53;  Notice  No.  SC-94-3- 
NM] 

Special  Conditions:  Jetstream  Aircraft 
Limited  Model  4100  Series  Airplanes, 
Main  Cabin  Aisle  Arrangement 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  propo.sed  special 

conditions. 

SUMMARY:  This  notice  proposes  to 
amend  special  conditions  issued  to 
British  Aerospace  Public  Limited 
Company  (BAe)  (Currently  Jetstream 
Aircraft  Limited)  for  the  BAe  Model 
4100  airplane.  This  airplane  has  a  novel 
or  unusual  design  feature  associated 
with  the  main  cabin  aisle  arrangement. 
Special  Conditions  No.  25-ANM-45 
were  issued  on  July  9,  1991.  addressing 
this  unusual  arrangement,  and  included 
a  limitation  on  passenger  capacity.  The 
applicant  has  requested  that  the  special 
conditions  be  amended  to  increase  the 
passenger  capacity  limit  from  29  to  30 
passengers.  Since  the  special  conditions 
were  issued  the  applicant  has  changed 
the  company  name  and  revised  the 
model  number  of  the  airplane.  This 
amendment  of  the  special  conditions 
should  also  reflect  these  changes.  Since 
the  applicable  airworthiness  regulations 
do  not  contain  adequate  or  appropriate 
safety  standards  for  this  particular 
design  feature,  this  notice  contains  the 
additional  safety  standards  which  the 
Administrator  finds  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  airworthiness 
standards  for  transport  category 
airplanes. 

DATES:  Comments  must  be  received  on 
or  before  October  3.  1994. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration.  Transport 
Airplane  Directorate  (ANM-100).  Attn: 
Docket  No.  NM-53.  1601  Lind  Avenue 
SW.  Renton.  Washington  98055-*056: 
or  delivered  in  triplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  Comments  must  be 
marked:  Docket  No.  NM-53.  Comments 
may  be  inspected  in  the  Rules  Docket 
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weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeff  Gardlin,  Regulations  Branch,  ANM- 
114,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  FAA, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206) 227-2136. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-53."  The 
postcard  will  be  date/time  stamped,  and 
returned  to  the  commentor. 

Background 

On  May  24, 1989,  BAe  Public  Limited 
Company  (currently  Jetstream  Aircraft 
Ltd.)  applied  for  a  type  certificate  for  the 
BAe  Model  4100  (currently  Jetstream 
Model  4101)  airplane  in  the  transport 
airplane  category.  The  Model  4100  was 
to  be  a  derivative  of  the  Model  3100, 
which  's  3  small  airplane  and  is 
certificoted  under  the  provisions  of  part 
23.  Like  the  Model  3100,  the  Model 
4100  was  a  low  wing,  twin  engine  turbo- 
prop design.  The  fuselage  was  stretched, 
however,  to  seat  29  passengers  in  a 
three-abreast  arrangement.  Since  the 
Model  4100  airplane  had  the  same 
fuselage  cross  section  as  the  Model 
3100,  it  did  not  have  a  traditional  main 
cabin  aisle  arrangement. 

Section  25.815  species  the  minimum 
aisle  width  dimensions  for  transport 
category  airplanes  based  on  the 
passenger  capacity.  For  airplanes  with 
20  or  more  passenger  seats,  a  minimum 


15-inch  width  at  heights  25  inches  or 
less  above  the  main  aisle  floor  and  a 
minimum  20-inch  width  at  heights 
greater  than  25  inches  above  the  floor 
must  be  maintained.  Aisle  width  is 
measured  at  any  point  along  the  aisle, 
normal  to  the  centerline  of  the  aisle.  The 
main  aisle  envisioned  by  the  regulations 
would  run  in  a  straight  line  from  one 
end  of  the  passenger  cabin  to  the  other 
and  would  satisfy  these  width  criteria. 
Long  standing  FAA  policy  has 
permitted  slight  deviation  from  a 
straight  line  where  there  is  a  transition 
from  one  cabin  section  to  another,  or 
where  there  are  interior  features  which 
dictate  that  the  aisle  move  laterally.  For 
example,  from  tourist  class  to  first  class 
there  may  be  a  change  from  five-abreast 
seating  to  four-abreast  seating  which 
moves  the  aisle  centerline  laterally.  This 
has  been  accepted  provided  the  required 
widths  are  maintained  at  all  heights 
normal  to  the  path  that  an  individual 
would  take.  This  type  of  offset  normally 
occurs  at  one  or  two  points  in  a  main 
cabin  aisle.  In  addition,  there  is  no 
offset  permitted  in  the  aisle  vertically; 
that  is,  the  required  15-inch  dimension 
must  lie  completely  below  the  projected 
20-inch  dimension  at  all  points  along 
the  aisle. 

The  Jetstream  main  cabin  aisle 
arrangement  utilizes  an  offset  at  each 
seat  row.  The  left  and  right  seat 
assemblies  are  offset  from  one  another 
longitudinally  such  that  the  seatbacks 
are  not  opposite  each  other  across  the 
aisle.  This  arrangement  permits  a  20- 
inch  measurement  between  seatbacks  (at 
an  angle  to  the  airplane  centerline)  and 
the  required  15-inch  dimension  is 
maintained  within  the  projected  20-inch 
dimension  vertically.  Thus  the 
"required  aisle"  is  not  a  straight  line 
from  one  end  of  the  cabin  to  the  other, 
but  a  series  of  alternating  angular 
segments  from  seatback  to  seatback. 
Nonetheless,  there  is  a  straight  path 
along  the  cabin  length,  and  the  aisle 
floor  does  not  deviate  from  side  to  side 
at  all.  The  projected  aisle  width  along 
this  straight  path  reaches  20  inches  at  a 
height  of  43  inches  above  the  floor, 
which  is  the  typical  seatback  height  for 
transport  airplanes.  Another  feature  of 
the  design  includes  the  use  of  overwing 
exits  which  are  offset  longitudinally, 
corresponding  to  the  seat  positions  on 
the  left  and  right  of  the  airplane. 

In  order  to  provide  design  standards 
for  the  novel  and  unusual  aisle 
configuration  in  the  BAe  Model  4100 
airplanes,  ihe  FAA  issued  Special 
Condition-;  No.  25-ANM^5  on  July  9, 
1991.  The  criteria  used  to  develop 
Special  Conditions  No.  25-ANM— 45 
utilized  the  existing  regulations,  and 
made  certain  favorable  design  features 


in  the  Model  4100  mandatory.  Special 
Conditions  No.  25-ANM-45  are 
summarized  as  follows: 

a.  There  are  no  more  than  29 
passenger  seats  with  no  more  than  ten 
seat  rows  on  either  side  of  the  aisle; 

b.  The  interior  arrangement  includes 
one  pair  of  Type  II  and  one  pair  of  Type 
III  passenger  emergency  exits; 

c.  In  addition  to  the  requirements  of 
§  25.815,  the  projected  aisle  width  is  at 
least  20  inches  measured  at  a  height  of 
43  inches  above  the  aisle  floor; 

d.  The  Type  III  exits  and  adjacent  seat 
rows  are  offset  longitudinally  such  that 
persons  approaching  an  exit  from  one 
end  of  the  cabin  may  use  the  exit 
without  interfering  with  those 
approaching  the  other  exit  from  the 
other  end  of  the  cabin; 

e.  The  location  and  part  number  of 
each  passenger  seat  must  be  defined  by 
a  drawing  approved  by  the  FAA  or 
foreign  civil  airworthiness  authority. 
The  seat  arrangement  may  not  be 
reconfigured  without  FAA  approval; 
and 

f.  An  evacuation  demonstration  must 
be  conducted  to  demonstrate  the 
efficacy  of  the  aisle  arrangement. 

The  content  of  the  special  conditions 
was  based,  in  part,  on  the  maximum 
passenger  capacity  proposed  by  BAe. 
The  specific  limitation  of  29  passenger 
seats  was  the  maximum  capacity 
requested  by  BAe,  but  the  FAA 
considered  that  the  fact  that  this 
capacity  was  well  below  the  maximum 
that  could  be  allowed  for  the  installed 
exit  combination  was  a  significant  factor 
in  acceptance  of  the  aisle  arrangement. 

Subsequent  to  issuing  the  Special 
Conditions  25-ANM-45  and  prior  to 
issuance  of  the  Type  Certificate  for  that 
project  British  Aerospace  Public 
Limited  Company  changed  its  name  to 
Jetstream  Aircraft  Limited  and  changed 
the  model  designation  for  the  airplane 
from  BAe  Model  4100  to  the  Jetstream 
Model  4101.  Type  Certificate  A41NM 
was  issued  to  Jetstream  Aircraft  Limited 
on  April  9, 1993  for  the  Jetstream  Model 
4101  airplane.  It  is  now  anticipated  that 
additional  models  of  the  4100  series 
may  be  added  to  this  Type  Certificate  in 
the  future.  In  addition  to  the  Model 
4101,  Special  Conditions  No.  25-ANM- 
45  would  be  applicable  to  any  other 
Jetstream  Model  4100  series  airplanes 
that  incorporate  the  same  novel  or 
unusual  aisle  configuration. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101, 
Jetstream  must  show  that  30  passenger 
Model  4100  series  airplanes  comply 
with  the  regulations  in  the  type 
certification  basis  established  for  the  29 
passenger  Jetstream  Model  4101 


airplane.  The  type  certification  basis  for 
the  Model  4101  is  as  follows: 

The  certification  basis  for  the  Model 
4101  is  established  in  accordance  with 
§  21.29,  using  the  Joint  Aviation 
Regulations  (JAR)  as  a  reference  point, 
with  appropriate  additional 
requirements  incorporated  to  provide  an 
equivalent  certification  basis  to  the  FAR 
requirements  for  U.S.  certification. 
British  Aerospace  and  the  Civil  Aviation 
Authorities  (CAA)-UK  elected  to  have 
the  type  certification  basis  be  the 
following: 
— JAR  25  as  amended  through  Change 

12  dated  May  10.  1988; 
— JAR  25  Orange  Paper  Amendment  88- 

1  effective  October  18, 1988: 
— JAR  1,  definitions  as  amended  ■ 

through  Change  4  dated  June  1. 1987; 

and 
— any  additional  part  25  paragraphs 

necessary  to  provide  a  composite  type 

certification  basis  equal  to  the 

required  part  25  type  certification 

basis. 

Based  on  §§  21.29  and  21.17  and  the 
type  certification  application  date,  the 
applicable  U.S.  type  certification  basis 
was  established  as  follows: 

—Part  25  dated  February  1.  1963.  as 
amended  by  Amendments  25-1 
through  25-66: 


— any  applicable  special  conditions 

issued; 
— any  applicable  exemptions  granted; 
— any  equivalent  safety  findings  made: 
— the  fuel  venting  requirements  of 

Special  Federal  Aviation  Regulation 

No.  27.  including  Amendments  27-1 

through  the  latest  amendment  in 

effect  on  the  date  the  Model  4100  is     . 

type  certificated,  and 
— Part  36,  including  Amendments  36-1 

through  the  latest  amendment  in 

effect  on  the  date  of  TC. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  partes  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  Jetstream  Model  4100  series 
airplanes  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §21. 17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 


include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1). 

Novel  or  Unusual  Design  Features 

The  30  passenger  seat  version  of  the 
Jetstream  Model  4100  series  airplanes 
incorporate(s)  the  same  novel  or 
unusual  aisle  configuration  as  described 
above  for  the  29  seat  version. 

As  in  the  case  of  the  29  seat  version, 
the  required  main  cabin  aisle  widths 
would  be  established  using 
measurements  taken  between  seatbacks. 
which  form  a  path  in  angular  segments. 
The  aisle  width  measured  normal  to  the 
fuselage  centerline  above  25  inches  from 
the  floor,  would  extend  from  the  seat 
back  to  the  opposite  cabin  sidewall. 
Thus,  while  the  required  15-inch 
dimension  at  cabin  heights  below  25 
inches  from  the  floor  would  be 
completely  within  the  projected  20-inch 
width  vertically,  the  20-inch  position 
would  not  be  centered  over  the  15-inch 
position  (See  Figure  l.) 

BILLING  CODE  4910-1J-U 
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In  establishing  Special  Conditions  No. 
25-ANM-45,  the  FAA  carefully 
evaluated  the  relevant  design 
parameters  of  the  BAe  Model  4100  and 


determined  that  the  main  ulsle 
configuration  is  clearly  not  what  wais 
envisioned  by  the  regulations.  The 
regulations  do  not  specifically  prohibit 
the  arrangement  proposed;  hov.-ever.-the 
policy  in  effect  is  predicated  on  a 
largely  straight  aisle  which  has  only  one 
or  l\vo  lateral  deviations;  in  other 
-words,  a  traditional  cabin  arrangement. 
Therefc-e,  special  conditions  Were 
^developed  to  establish  design  criteria 
which  result  in  a  level  of  safety 
equivnlent  to  configurations  cii  whith- 
the  regulations  were  based. 

letstream  has  requested  that  the  F.\A 
amend  Special  Conditions  No.  25-     -  ' 
A^'IM— 45  to  allow  a  inaxinuim  pasr.tinger 
capacity  of  30,  to  account  for  a  new 
customer  dernand,  and  be  responsive  to 
the  market.  In  their  request  Jelstream 
contends  that  there  is  no  technical  basis 
for  the  limitation  on  passenger  cijpacity, 
and  that  the  Joint  Aviation  Authorities 
(JAA)  have,  in  fact,  already  granted  such 
approval.  Jetstream  has  proposed  that 
on  the  basis  of  harmonization  with  the 
JAA,  the  FAA  should  consider  their 
request  favorably. 

Jetstream  further  contends  that  the 
evacuation  demonstration  conducled  in 
accordance  with  the  special  conditions 
for  the  29  passenger  N4odel  4101 
illustrated  that  there  is  no  impediment 
due  to  the.aisle  arrangement  for  30 
passengers.  Jetstream  argues  that  the 
.  concern  that  prompted  the  requirement 
was  therefore  demonstrated  not  to  exist. 

In  developing  the  special  conditions, 
the  FAA  took  account  of  the  several 
favorable  cabin  safety  features  that  the 
29  passenger  Model  4101  incorporates. 
One  of  the  major  features  was  the  good 
exil-to-passenger  ratio  for  the  number  of 
passengers  requested.  That  is,  one  pair 
of  Type  II  exits  and  one  pair  of  Type  III 
exits  .for  29  passenger  seats,  where  the 
regulaiicns  allow  up  to  39.  In  this 
regard.  ;;'J  passenger  seats  was  the 
largest  anangement  proposed  for  a  US 
customer.  Consequently,  the  FAA  did 
not  consider  a  greater  passenger 
capacity,  and  the  issue  of  harmonization 
did  not  come  up. 

With  respect  to  the  evacuation 
demonstration  conducted  in  aci;ordan(:e 
with  the  special  conditions,  this 
demonstration  was  a  modified  version 
of  the  demonstration  specified  in  part 
2.'>,  Appendix  J.  The  principal 
modification  was  the  use  of  a  single  exit 
(in  this  case,  the  forward  Type  I  exit) 
instead  of  one  half  of  the  total  number 
of  exits  installed.  The  demonstration 
was  conducted  this  way  in  order  to 
provide  for  maximum  usage  of  the  ai.sle, 
by  the  maximum  number  of  passengers. 
While  this  demonstration  was 
completed  in  54  seconds,  the  resultant 
overall  rates  of  egress  were  not 


particularly  fast  fortius  type  of  exit.  In 
addition,  the  evacuees  appeared  to 
steady  themselves  on  seatbacks  to  a 
higher  degree  than  is  typically  seen  in 
such  demonstratrons.  Tbus,%vliile  tliere 
WaS  no  clear  obstruction  due  to  the 
aisitj.  the  overall  egress  rates  did  seem 
to  i  e  somewhat  reduced.  The  FAA 
therefore  considers  that  the  aisle 
arrangoment  should  result  in  a  limit  on 
maximum  pa.ssenger  capacity  that  i-s 
reduced  over  the  theoretital  limit  in  the 
regulations. 

'  jetsilream  has  requested  that  the  FAA 
iticrf ase  the  current  limit,  which  they 
■  believe  is  arbitrary,  andaliow  jip  to  30 
passengers  in  accordance  v,ith  same 
special  conditions.  As  noted  by  ihe 
applicant  the  demonstration  conducted 
for  approval  of  the  29  passenger  version 
Model  4101  did  include  30  mxupants  in 
the  passenger  cabin  (to  account  for  the 
J.'^A  approved  arrangement)  and  v.-as 
completed  well  within  the  allowable 
time.  Therefore,  from  the  standpoint  of 
amending  the  special  conditions,  an 
additional  demonslration  would  not  be 
required.  While  the  limit  of  29 
passengers  is  somewhat  arbitrary,  the 
FAA  must  consider  whether  other 
conditions  should  apply  if  the  limit  is 
raised. 

One  of  the  existing  conditions  is  that 
there  be  no  more  than  ten  .seat  rows  on 
either  side  of  the  aisle.  The  30  passenger 
arrangement  proposed  by  Jetstream  still 
complies  with  this  requirement.  In  fact, 
the  additional  seat  is  located  on  the  left 
side  of  the  aisle  at  the  extreme  rear  of 
the  airplane,  and  does  not  produce  the 
same  kind  of  aisle  offset  that  occurs 
throughout  the  cabin.  This  is  bet.ause 
the  seat  is  opposite  a  windscreen  at 
which  point  the  aisle  leads  into  the 
passageway  for  the  aft  exit. 

The.se  special  conditions  are  intended 
to  provide  requirements  whi.;h  result  in 
a  cabin  aisle  that  is  as  effective  and  safe 
as  those  envisioned  by  the  regulations 
for  the  maximum  number  of  passengf  rs 
on  the  airplane.  Where  appropriate, 
requirements  have  been  drawn  from 
existing  regulations.  In  other  cases,  new- 
requirements  were  developed  to 
preserve  the  level  of  .safety  which  is 
inherent  in  the  design  of  more 
conventional  aisle  arrangements.  The 
FAA  considers  that  an  additional 
passenger  does  not  invalidate  the 
existing  special  conditions.  It  is  noted 
however,  that  further  increase  in 
passenger  capacity  would  violate  one  of 
the  other  conditions  because  it  would 
result  in  more  than  ten  seat  rows  on  at 
least  one  side  of  the  aisle.  Therefore, 
any  increase  beyond  30  passenger  seats 
would  very  likely  require  the 
development  of  additional  conditions. 
As  noted  above,  the  FAA  has 


determined  that  the  staggered  aisle 
should  limit  the  passenger  seating 
capacity  to  something  less  than  would 
otherwise  be  allowed  by  the  regul.ilions. 
Under  the  te;  ms  of  these  special 
conditions,  30  is  considered  to  be  the 
reasonable  maximum. 

As  in  the  case  of  Special  Conditions 
No.  23-ANN5-45,  an  evacuation 
demimstrntion  would  be  required  for  ibn 
30  passenger  version.  Since  the 
applicant  chose  to  conduct  it  with  M) 
rather  than  29  passengers,  the 
evacuation  demcn.stration  conduced  lor 
the  29-passenger  version  would  show 
compliance  with  this  requirement  for 
the  30- passenger  version  as  well. 

Accordingly,  in  addition  to  the 
requirements  of  §  25.815,  t.he  following 
amended  special  conditions  are 
proposed  for  Jetstream  Model  4100 
series  airplanes  with  a  staggered  main 
aisle.  Other  conditions  may  be 
developed  as  needed  based  on  further 
F.\A  review  and  discussions  with  the 
manufacturer  and  the  Civil  Aviation 
Authority  (CAj\). 

As  disc:ussed  above,  the  proposed 
special  conditions  would  be  applicable 
initially  to  the  30  passenger  version  of 
the  Jetstream  Aircraft  Limited  Jetstrc.im 
Model  4101  airplane.  Should  Jetstream 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  of  the  4100  series  incorporating 
the  same  novel  or  unusual  design 
feature,  the  special  conditions  would 
apply  to  that  model,  as  well,  under  the 
provisions  of  §  21.101(a)(1). 

Jetstream,  in  their  petition,  requested 
that  the  amended  special  conditions  bo 
promulgated  without  delay  as  a  final 
rule  and  in  time  to  permit  delivery  of  30 
passenger  airplanes  during  August  1994. 
The  FAA  has  determined  that  public 
comment  would  be  in  the  public 
interest,  but  will  shorten  the  comment 
period  to  20  days  in  order  to  exp<Hlite 
the  issuance  of  the  final  special 
conditions. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one 
Model  of  airplanes.  It  is  not  a  rule  of 
general  applicisbility,  and  it  affects  only 
the  manufacturer  who  applied  to  t.he 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Sub)ects  in  14  CFR  Part  25 

Air  transportation.  Aircraft.  Aviation 
.safety.  Safety. 

The  Proposed  Amended  Special 
Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
amended  special  conditions  for 
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Jetstream  Aircraft  Limited  Model  4100 
series  airplanes  with  an  offset  main 
cabin  aisle. 

PART  25— {AMENDED] 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  (J.S.C.  1344. 1348(c),  1352. 
1354(a).  1355.  1421  through  1431, 1502. 
1651(b)(2).  42  U.S.C.  1857f-10.  4321  et  seq.. 
E  O.  11514,  49  U.S.C.  106(g)  (Revised  Pub.  L. 
97-149.  January  12. 1983). 

1.  Jetstream  Model  4100  series 
airplanes  may  be  approved  with  an 
offset  main  aisle  provided: 

a.  There  are  no  more  than  30 
passenger  seats  with  no  more  than  ten 
seat  rows  on  either  side  of  the  aisle; 

b.  The  interior  arrangement  includes 
on  pair  of  Type  II  and  one  pair  of  Type 
III  passenger  emergency  exits; 

c.  In  addition  to  the  requirements  of 
§  25.815.  the  projected  aisle  width  is  at 
least  20  inches  measured  at  a  height  of 
43  inches  above  the  aisle  floor;  and 

d.  The  Type  III  exits  and  adjacent  seat 
rows  are  offset  longitudinally  such  that 
persons  approaching  an  exit  from  one 
end  of  the  cabin  may  use  the  exit 
without  interfering  with  those 
approaching  the  other  exit  from  the 
other  end  of  the  cabin. 

2.  The  location  and  part  number  of 
each  passenger  seat  must  be  defined  by 
a  drawing  approved  by  the  FAA  or 
CAA-UK.  The  seat  arrangement  may  not 
be  reconfigured  without  FAA  approval. 

3.  An  evacuation  demonstration  must 
be  conducted  to  demonstrate  the 
efficacy  of  the  aisle  arrangement. 

.Issued  in  Renton.  Washington,  on  August 
30.  1994. 
Stewart  R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
(FR  Doc.  94-22620  Filed  9-12-94;  845  ami 
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[Docket  No.  93-SW-27-AD] 

Airworthiness  Directives;  The  Enstrom 
Helicopter  Corporation  Model  F-28,  F- 
28A.  F-28C,  F-28C-2,  F-28F,  280, 
280C,  280F,  and  280FX  Series 
Helicopters 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SliMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  The 
Enstrom  Helicopter  Corporation  Model 
F-28.  F-28A,  F-28C.  F-28C-2.  F-28F. 


280,  280C.  280F,  and  280FX  series 
heUcopters,  that  currently  requires 
initial  and  repetitive  inspections  of  a 
certain  main  rotor  transmission  clutch 
assembly  (clutch  assembly)  for  bearing 
roughness,  noise,  lock-up,  or  improper 
oil  level  and,  if  necessary,  replacement 
of  the  clutch  assembly.  The  current  AD 
also  requires  replacement  of  the  clutch 
assembly  at  certain  time-in-service 
intervals.  This  action  would  require  the 
same  inspections  and  replacements  as 
required  by  the  current  AD,  but  would 
provide  an  additional  approved 
replacement  part  number  and  provide  a 
reference  to  three  additional 
manufacturer  service  documents.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
clutch  assembly,  loss  of  control  of  the 
main  rotor  system,  and  subsequent  loss 
of  control  of  the  helicopter. 

DATES:  Comments  must  be  received  by 
October  28, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  93-SVV-27-AD,  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth. 
Texas  76137-4298.  Comments  may  be 
inspected  at  this  location  between  9;00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
The  Enstrom  Helicopter  Corporation, 
Twin  County  Airport,  P.O.  Hex  490, 
Menominee,  Michigan  49858.  This 
information  may  be  examined  at  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  2601  Meacham  Blvd..  Room 
663.  Fort  Worth.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  McGarvey.  Aerospace  Engineer, 
Chicago  Airi  raft  Certification  Office. 
Airframe  Branch.  FAA.  Small  Airplane 
Directorate.  2300  East  Devon  Avenue, 
Room  202.  Des  Plaines.  lUihois  60018. 
telephone  (708)  294-7136,  fax  (708) 
294-7834. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  in*itcd  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as  ~ 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 


be  changed  in  light  of  the  commcnt« 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  93-SVV-27-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the .. 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
93-SW-27-AD.  2601  Meacham  Blvd..  . 
Room  663.  Fort  Worth.  Texas  76137- 
4298. 

Discussion 

On  January  23.  1989.  the  FAA  issued 
AD  89-04-09.  Amendment  39-6138  (54 
FR  6^91,  February  10, 1989).  to  require 
initial  and  repetitive  inspections  of 
certain  main  rotor  transmission  clutch 
assemblies  for  bearing  roughness,  noise, 
lock-up.  and  improper  oil  levels.  AD 
89-04-09  also  requires  feplacement  of 
the  main  rotor  transmission  clutch 
assembly  (clutch  assembly)  when 
unairworthy.  and  establishes  a  1,200 
hours  time-in-service  retirement  life  on 
the  clutch  assembly.  That  action  was 
prompted  by  several  failiu-es  of  the 
clutch  assembly.  Based  on  an  ajialysis  of 
the  clutch  assembly  failure  data,  the 
FAA.  in  conjunction  with  The  Enstrom 
Helicopter  Corporation  and  Formsprag. 
the  clutch  assembly  manufacturer, 
deterrhined  that  the  clutch  assembly,  P/ 
N  28-13401-1  (Formsprag  CL  40526-1 
through  -7),  could  not  be  safely 
overhauled  and  returned  to  service.  The 
FAA  has  determined  that  premature 
failure  of  the  clutch  assembly  due  to  a 
loss  of  lubricant  creates  an  unsafe 
condition.  The  requirements  of  that  AD 
are  intended  to  prevent  failure  of  the 
clutch  assembly,  loss  of  control  of  the 
main  rotor  system,  and  subsequent  loss 
of  control  of  the  helicopter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  approved  the  use  of  clutch 
assembly,  part  number  (P/N)  28-13401- 
4  (Formsprag  CL  40526-10),  in  addition 


to  the  earlier  clutch  assembly,  P/N  23- 
13401-2  (Formsprag  CL40526-«)  as 
replacement  dutch  assemblies. 
Additionally,  subsequent  to  the 
issuanr*  of  AD  89-04-09,  The  Enstrom 
Helicopter  Corporation  (Enstrom)  ifssued 
Service  Directive  Bulletin  (SDB)  No. 
0069,  Revision  A,  dated  July  9.  1990, 
that  contains  an  overhaul  time  interval 
for  clutch  assemblies,  P/N  28-13401-2 
(Formsprag  CL  40526-8)  and  P/N  28-^ 
13401-4  (Formsprag  CL  40526-10). 
Also,  AD  89-04-09  referenced  neither 
Enstrom  Service  Information  Letter  (SIL) 
No.  0084,  dated  December  19,  1978, 
pertaining  to  checking  the  run-out  of  the 
main  rotOr  pinion  shaft  nor  Enstxom 
SDB  No.  0068,  dated  May  8, 1986, 
subsequently  reissued  July  9,  1090, 
pertaining  to  the  retirement  life  of  the 
i;lutch  as.sembly.  Finally,  a  note 
(X)nfained  in  AD  89r-04-09  inconvtf.lly 
referenced  SIL  "0O38A";  the  reference 
should  have  been  SIL  "No.  0088, 
Revision  A,  dated  August  6, 1980." 

Since  an  unsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  profMJsed  AD  v.'ould 
supersede  AD  89-04-09  to  require 
initial  and  repetitive  inspections  of 
(Hrtain  clutch  assemblies  for  bearing 
roughness,  noise,  lo<J(-up,  or  irhproper 
ml  levels  and,  if  necessary,  immediate 
replacrement  of  the  cluttJi  assembly.' 
Owner/operator  checks  are  prepo5*id 
after  engine  start  and  rotor  engagement 
to  verify  projjer  operation  of  the  clutch 
assembly  and,  after  each  engine 
shutdown,  while  tho  main  rotor  is  still 
turning  dovvJT,  to  check  for  abnormal 
noise  (such  as  a  clicking  or  rat;hi,'tin» 
sound)  fh)m  the  upper  pulley  that 
houses  the  clutch  assembly-  These 
proposed  owner/op>erator  checks  do  ii:M 
require  the  use  of  tools,  precision 
nu-.^suring  equipment,  training,  p>!»t 
logbook  endorsements,  or  the  use  of 
techr.iral  data  not  contained  in  th?  .^D 
.^.dd:tional!y,  those  o^vner/Gper^tor 
..he.'  k-  Ti  (i  considered  part  of  the  normal 
pilot  "Before  TakeofF"  and  "Aftfr 
Landing"  checks  and  v\ t»re  al'.ov.td  by 
the  existing  AD.  These  ownbr/oppr^tor 
checks  are  additionol  n^easures  to 
cnoL-re,  betuetn  25  hours  TIS 
inspections,  that  sufficitt.'jt  luhrL.a!its 
aie  m-aintained  in  llie  (Jutch  assembly 
and  not  ^ost  through  a  leaking  sfjl 
Thi;se  chK.ks  may  be  perfor:niHi  by  :.n 
owner/openiJor  holding  at  leo.it  a 
private  pilot  certii'.cate  and  must  h; 
^ntep'd  into  the  aircraft  records  showinjj 
compliance  with  this  AD  in  accordance 
with  sec-tions  43.11  and  91.417(3)(2)(v) 
of  the  Federal  Aviation  Regulations.  Tht; 
proposed  AD  would  also  require 


replat«ment  of  the  clutch  as,««mbly  at 
certain  TIS  intervals. 

The  FAA  estimates  that  162 
helicopters  of  U.S.  registry  would  be 
alfetned  by  this  proposed  .\D,  that  it 
would  take  approximately  2  work  hours 
per  helicopter  to  accomplish  the 
propo.sed  actions,  and  t.hat  the  avemge 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  co.st 
approximately  $3,800  to  overhaul  or 
$10,500  for  a  zero-time  clutch  assembly 
per  helicopter.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be  from 
$471,420,  if  only  overhauled  clutch    - 
assemblies  are  installed,  to  $1,718,820, 
if  only  zero-time  clutch  assemblies  are 
used. 

The  regulations  propcsed  herein 
would  not  have  substantial  direct  effw,ts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
povi,er  and  re.sponsib)lities  among  the 
various  levels  of  government.  Therefore.' 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
(.ertify  that  this  proposed  regulation"(l) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulaton,'  Policies  and  Procedures  (44 
FR  1 1034,  February  26. 19/9);  and  (3)  if 
promulgated,  will  not  have  a  sig^nificant 
economic  impar4,  positive  or  negative, 
on  a  substantial  number  of  ismal!  entities 
under  the  criteria  of  the  Regulatory 
FiexibiHty  Act.  A  copy  of  the  draft 
rt'gulatorv'  evaluation  prepared  for  this 
action  is  contained  in  Lhe  Rules  Dcicket. 
A  copy  of  it  may  be  obtoined  by 
rnr,i,-)Uing  the  Rules  Docket  at  the 
loo'ifion  piovided  under  tbi?  ctpt ion 
ADDRESSES. 

List  of  SubjerLs  in  14  CFK  Pari  39 

Air  transportbtion.  Ain  raft'  Av  iaijon 

?.af.^t-y,Ssfi'ty.  -     ■    " 

TheHPruposeJ  An;c.ndrr»eat 

•    Accordingly,  pursuant  iorhj 
a.ufhorify  delt-gated  to  me  by  the 
Adufinisfrator,  the  Fed-r;:!  .'ivistion 
Adniini.stralion  prnpo;;*-.;,  fn  amend  part  " 
39  of  the  Federal  Auioiion  Ife-eul.rt'ons 
(14CFR  port  39)2sfo!lovxc:    " 

PART  39— AIRWOr.THiNESS 
DIRECTIVES 

1.  Tht  authority  ciljtii.n  for  piirt  .^9 
continues  to  read  asfollows: 

Authoritv:  49  I'.S.C  App.  1354(..),  14J1 
and  1423;  49  VS.C  106(r).  and  14  CiK 


S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Aniendment  39-6138  (54  FR 
6391.  February  10. 1989).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows- 

The  Enstrora  Helicopter  Corporation 

((JtOrom):  Dor.ket  ,V!o.  93-SW-27  AD 
Suporstidu-  .^D  89-04-09,  .Amfinihncnl 
39-61  ;JH 

Applicahilitr  Model  F-llb.  F-28.'\.  F-ZaC 
F-28C-2.  F-28F,  230.  280t:,  280F.  and  280F>- 
series  helk:fipf«rs,  certifiiafrd  in  any 
cati-jjury. 

Comphancf  Required  as  indicat^l.  iirili>s< 
.'icixjmplishKfi  previously. 

To  prevent  failure  of  the  main  rotui 
frdnsnUssjon  clutch  assembly  (dutch 
assembly),  loss  of  control  of  the  mam  rnt.w 
sysiem,  and  subsequent  Uks  of  control  of  the 
helicopter.  a::(')mplish  the  following; 

(a)  For  Model  F-28.  F-28.\.  F-28(;.  F-2M:- 
2.  280.  and  280C  series  hclicopt.^rs.  »-ou>ppeft 
wif.h  clutrh  assembly  part  number  (P/N)  28- 
l.')401-l  (Formsprag CL 40526-1  thr(ii..i;h-7) 
perfonn  the  following: 

(1)  Before  the  first  flight  of  each  da  v.  tjefon- 
takroff.  gently  close  the  throttle,  splitting  the 
tachometer  needles  to  verify  prqper  ()ppralion 
of  the  clutch  assembly.  If  the  tachometer 
needles  do  not  split,  before  further  flight. 
inspof.-t  the  clutch  ds.serably  in  aixxyrAanis' 
with  paragraph  (a)(4). 

(2)  .^t  the  cfinclusioD  of  the  last  fligM  of 
each  day.  after  engine  shutdown,  while  the 
main  rotor  is  still  running  down,  listen  for 
any  abnormal  noise  (such  as  a  clicking  or 
racheting  sound)  from  the  area  of  the  upper 
pulley  that  houses  the  clutch  assembly.  If  utw 
abnoriTwl  noise  is  heard  from  the  clutch 
assombly.  inspect  the  clutch  assembU  in 
a(xordance  with  paragraph  (aj(4). 

(3)  The  op*T.,tionol  checks  required  liy 
paragraph.-.  (a)(i)  and  (aK2)  may  be  p.TiorTr).il 
hy  an  owner 'operator  holding  at  Ic.ist  i 
p.rivate  pilot  certificate  and  must  be  «-nt4'.i(l 
into  the  aircraft  records  showing  complurii  >■ 
» ith  this  AD  in  accordance  writh  14  (.FK 
43.11  and  91.41 7(aj(2){v). 

(4)  If  any  im^ularities  are  noted  whiW- 
pt:rfi)rming  the  procedures  required  hv 
p.iragraph  (1)  oi  (2).  in<:}>eL.t  the  c!ut(  h 
as'.enibiy  to  dfferrrjine  if  if  is  locke  1-up,  <.r 
if  thfuippt"  puiley  will  ntii'e.  Rotate  it  in 
lx>th  direi.tn^s  while  feflmg  for  any  btri^r,:!- 
rT)i!i;hness  and  listening  for  any  Ijearing 
noise  The  i:pp«:r  pui!e\  should  fret   whc-t  i  it 
rotateil  in  a  clockwise  direction  and  >':l^^^S'■ 
if  rr/t.Ue;t  in  e  counfer»iockwisc  dirrvimn 

(51  Within  the  ne\J  25  hours  time-in- 
si'rvite  (T1^?)  after  theeffective  date /if !!;:'. 
.lirworthini'ss  du-nctive  (AD).  :n<ikft  ar.  i  n*-\ 
in  the  ain.n.h  i<»t;  b<K,k  do.,:imori!ing  f!i" 
r.'oU  h  u&snr.\l);y  pa.i  nur.jl,K;r.  the  numCiiT  i>( 
ho'jis  T\S.  iHitI  trie  date. 

(^)  Wil'Hir.  tl>.'  n.-xt  25  hnurs  TIS  ;(*•.-■  t'.v 
effiH.tive  dntf  of  this  AD.  and  thereafter  .it 
inton  als  nut  to  oxit^iA  icn)  hou.'s  TIS.  iusptn  i 
tht?  (;li,t.-h  ;;sMn?>ly  fcr  ;>r:-,pero!l  Ic-.c!  in 
Hcuirti.im.e  wi'.h  the  apprf'priatc 
m.-iintrii.ir.ci-  manuHl.  It  thtre  has  b^>n  l.sv 
than  a  complete  loss  of  oii.  replenii-ii  \*^,v  i.,l 
.jr.d  S(J^ic•e  t.^ie  tiati  h  assemhly  in 
Hrmnliiiuj'  with  The  Enstrom  Hclii  «ip:<r 
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Cbrporation  Service  Infonnation  Letter  No. 
0079A.  dated  February  14. 1980. 

(7)  If  there  has  been  a  complete  oil  loss,  or 
lock-up,  noise,  or  roughness  are  detected 
from  the  clutch  assembly  as  a  result  of  the 
inspections  required  by  this  AD.  before 
further  flight,  replace  the  clutch  assembly.  P/ 
N  28-13401-1  (Formsprag  CL  4052&-1 
through-7).  with  an  airworthy  clutch 
assembly.  P/N  28-13401-2  (f^ormsprag  CL 
40526-8)  or  P/N  28-13401-4  (Formsprag  CL 
40526-10). 

(8)  For  a  clutch  assembly,  P/N  28-13401- 
1  (Formsprag  CL  40526-1  through-7),  that 
has  1.175  or  more  hours  TIS  on  the  effective 
date  of  this  AD.  within  the  next  25  hours  TIS. 
replace  the  clutch  assembly  with  an 
airworthy  clutch  assembly!  P/N  28-13401-2 
(Formsprag  CL  40526-8)  or  P/N  28-1 3401-4 
(Formsprag  CL  40526-10). 

(9)  For  a  clutch  assembly.  P/N  28-13401- 
1  (Formsprag  CL  40526-1  through-7).  that 
has  less  than  1,175  hours  TIS  on  the  effective 
date  of  this  AD,  replace  the  clutch  assembly 
with  an  airworthy  clutch  assembly.  P/N  28- 
13401-2  (Formsprag  CL  40526-^)  or  P/N  28- 
13401-4  (Formsprag CL  40526-10).  prior  to 
the  clutch  assembly  accumulating  1,200 
hours  TIS. 

Note:  The  clutch  service  information 
published  in  The  Enstrom  Helicopter 
Corporation  (Enstrom)  Service  Note  No. 
0027.  dated  December  9. 1975;  Enstrom 
Service  Information  Letter  No.  0084.  dated 
December  19.  1978:  Enstrom  Service 
Information  Letter  No.  0079.\,  dated 
February  14, 1980:  Service  Information  Letter 
No.  0088,  Revision  A.  dated  August  6. 1980, 
Enstrom  Service  Directive  Bulletin  No.  0068. 
Revision  A.  dated  July  9. 1990;  and  Enstrom 
Service  Directive  Bulletin  No.  0069.  Revision 
A.  dated  July  9. 1990;  pertains  to  this  AD. 

(b)  For  Model  F-28F,  280F,  and  280FX 
series  helicopters,  accomplish  the  following: 

(1)  Within  the  next  25  hours  TIS  after  the 
effective  date  of  this  AD,  determine  the  part 
number  of  the  clutch  assembly. 

(2)  If  a  clutch  assembly.  P/N  28-13401-1 
(Formsprag  CL  40526-1  through-7).  is  found, 
before  further  flight,  replace  it  with  an 
airworthy  clutch  assembly.  P/N  28-13401-2 
(Formsprag  CL  40526-8)  or  P/N  28-13401-4 
(Formsprag  CL  40526-10).  The  clutch 
assembly.  P/N  28-13401-1  (Formsprag  CL 
40526-1  through-7).  is  not  approved  for  use 
on  Enstrom  Model  F-28F.  280F.  or  280FX 
series  helicopters. 

(c)  Installation  of  a  clutch  assembly.  P/N 
28-13401-2  (Formsprag  CL  40526-8)  or  P/N 
28-13401-4  (Formsprag  CL  40526-10),  on 

-  Model  F-28.  F-28A,  F-23C.  F-28C-2,  F-28F. 
280,  280C.  280F,  and  280FX  series 
helicopters  constitutes  a  terminating  action 
for  the  requirements  of  this  AD. 

(d)  This  AD  establishes  a  retirement  life  of 
1 .200  hours  TIS  for  the  clutch  assembly.  P/ 
N  28-13401-1  (Formsprag  CL  40526-1 
through-7).  However,  for  clutch  assemblies 
with  1.175  or  more  hours  TIS  on  the  effective 
date  of  this  AD.  those  clutch  assemblies  need 
not  be  retired  until  on  or  before  the 
accumulation  of  an  additional  25  hours  TIS. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 


Chicago  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Chicago  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Chicago  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth.  Te.xaa.  on  September 
6. 1994. 
Eric  Bries, 

Acting  Manager.  Botorcraft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  94-22627  Filed  9-12-94;  8:45  am.] 
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14  CFR  Part  39 

[Docket  No.  94-SW-06-AD] 

Airworthiness  Directives;  Eurocopter 
Deutsctiland  GmbH  (ECD)  Model  MBB- 
BK  117  Series  Helicopters 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  Deutschland  GmbH  (ECD) 
Model  MBB-BK  117  series  helicopters. 
This  proposal  would  require  a 
modification  of  the  latches  on  the 
transmission  and  engine  cowlings 
access  doors.  This  proposal  is  prompted 
by  five  occurrences  of  an  engine  or 
transmission  cowling  access  door 
becoming  loose  in  flight.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  transmission 
and  engine  cowling  access  doors  from 
opening  in  Dight,  being  struck  by  the 
main  rotor  blade,  and  subsequently, 
separating  from  the  helicopter  and  being 
ingested  by  the  main  rotor  or  tail  rotor 
system  resulting  in  a  loss  of  control  of 
the  helicopter. 

DATES:  Comments  must  be  received  by 
November  14.  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  tl^e  Federal  Aviation 
Adminii;tration  (FAA).  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  94-SVV-06-AD.  2601 
Meacham  Blvd..  Room  663.  Fort  Worth. 
Texas  76137-4298.  Comments  may  be 
inspected  at  this  location  between  9:00 


a.ni.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas 
75053-4005.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel,  2601  Meacham 
Blvd.,  Room  663.  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Samuel  E.  Brodie,  Aerospace  Engineer. 
Rotorcraft  Standards  Staff.  FAA, 
Rotorcraft  Directorate,  2601  Meacham 
.  Blvd..  Fort  Worth,  Texas  76137, 
telephone  (817)  222-5116.  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

hiterested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-SW-06-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
94-SW-06-AD.  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth.  Texas  76137- 
4298. 

Discussion 

This  notice  proposes  the  adoption  of 
a  new  airworthiness  directive  (AD),  that 


is  applicable  to  Eurocopter  Deutschland 
GmbH  (ECD)  Model  MBB-BK  117  series 
helicopters,  serial  numbers  (S/N)  7001 
throu^  7201.  Since  1986,  there  have 
been  five  reports  of  the  engine  or 
transmission  cowling-access  doors 
opening  in  flight  which,  in  several 
cases,  resulted  in  damage  to  the  main 
rotor  blades. 

The  FAA  has  reviewed  and  approved 
MBB-Helicopfers  Alert  Service  Bulletin 
ASB-MBB-BK  117-20-104,  Revision  1, 
dated  December  8, 1989,  that  describes 
procedures  for  removing  and  modifying 
various  latches  of  the  access  doors  of  the 
transmission  and  engine  cowlings, 
installing  new  locks,  and  providing  the 
cowlings,  firewalls,  and  fuselage  with    ' 
appropriate  mating  components. 
Transmission  and  engine  cowfings  that 
open  in  flight  can  damage  the  rotor 
systems  and,  therefore,  create  an  unsafe 
condition. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  ECD  Model  MBB-BK 
117  helicopters  of  the  same  type  de^gn, 
the  proposed  AD  would  require 
replacing  the  current  latches  with  those 
having  positive  locks,  relocating  certain 
latches,  and  installing  additional  locks 
on  the  transmission  and  engine  cowling 
access  doors  within  the  next  150  hours 
time-in-service.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  126 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  45  work 
hours  per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $624  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $390,474. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  (TR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  Deutschland  GMBH  (ECD): 
Docket  No.  94-SW-06-AD. 

Applicability:  Model  MBB-BK  117 
helicopters,  serial  numbers  7001  through 
7201,  certificated  in  any  category. 

Compliance:  Required  as  indicatnd,  unless 
accomplished  previously. 

To  prevent  the  transmission  and  engine 
cowling  access  doors  from  opening  in  flight, 
being  struck  by  the  main  rotor  blade,  and 
subsequently,  separating  from  the  helicopter 
and  being  ingested  by  the  main  rotor  or  tail 
rotor  system  resulting  in  a  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Within  the  next  150  hours  time-in- 
service,  remove  the  left  hand  and  right  hand 
transmission  and  engine  cowlings  without 
removing  the  transmission  and  engine 
cowling  access  doors  that  are  installed  on  the 
transmission  and  engine  cowlings,  and 
modify  the  access  door  latches  in  accordance 
with  the  Work  Procedure  contained  in  the 
Accomplishment  Instructions  of  MBB- 
Helicopters  Alert  Service  Bulletin  ASB- 
MBB-BK  117-20-104.  Revision  1.  dated 
December  8. 1989. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager. 
Rotorcraft  Standards  Staff.  FAA.  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Standards  Staff. 


Note:  Infonnation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(c)  Special  flight  permits  may  be  issued  m 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulation  (14  CTR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can.be  accomplished. 

Issued  in  Fort  Worth.  Texas,  on  SeptcmluT 
6,  1994. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

IFR  Doc.  94-22626  Filed  9-12-94.  BAh  .iml 

BILLING  CODE  491»-1}-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

[FRL  5071-3] 

Notice  and  Open  Meeting  of  the 
Negotiated  Rulemaking  Advisory 
Committee  for  Small  Nonroad  Engine 
Regulations 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  FACA  Committee  Meeting- 
Negotiated  Rulemaking  on  Small 
Nonroad  Engine  Regulations. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Ad 
(Pub.  L.  92-463),  EPA  is  giving  notice  of 
the  next  meeting  of  the  Advisory 
Committee  to  negotiate  a  rule  to  reduce 
air  emissions  from  small  nonroad 
engines.  The  meeting  is  open  to  the 
public  without  advance  registration. 
Agenda  items  for  the  meeting  include 
reports  from  the  task  groups  and 
discussions  of  the  draft  "single  text" 
strawman. 

DATES:  The  committee  will  meet  on 
October  4, 1994  from  10  a.m.  to  6  p  m. 
and  on  October  5,  1994  from  8:30  a.m. 
to  5  p.m. 

ADDRESSES:  The  location  of  the  meeting 
will  be  the  Courtyard  by  Marriott,  3205 
Boardwalk.  Ann  Arbor,  MI  48108; 
phone: (313)  995-5900. 
FOR  FURTHER  INFORMATION  CONTACT; 
Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Lucie  Audette,  National 
Vehicle  and  Fuel  Emissions  Laboratory. 
2565  Plymouth  Rd.,  Ann  Arbor, 
Michigan  48105.  (313)  741-7850. 
Persons  needing  ftirther  information  on 
committee  procedural  matters  should 
call  Deborah  Dalton,  Consensus  and 
Dispute  Resolution  Program, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
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(202J  260-549S,  or  the  Committee's 
facilitator's,  Lucy  Moore  or  John  Folk- 
Williams.  Western  Network,  616  Eton 
Caspar,  Santa  Fe,  New  Mexico  87501, 
(505)  982-9805. 

Dated:  September  7, 1994. 
Deborak  Daltan, 
Designated  Federal  Official. 
[FR  Doc.  94-22584  Filed  9-12-94;  8:45  am] 
BILUNG  CODE  S5«»-S0-M 

40  CFR  Part  52 

[lL63-1-5716b;  FRL-5071-1] 

Approval  and  Promulgation  of 
Implementation  Plan;  Ittlnois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  United  States 
Environmental  Protection  Agency 
(USE? A)  is  proposing  to  approve 
Illinois'  1990  base  year  ozone  precursor 
emissions  inventory  for  certain  ozone 
nonattainment  areas  as  revisions  to  the 
Illinois  ozone  State  Implementation 
Plan  (SIP).  The  emissions  inventories 
were  submitted  by  the  State  of  Illinois 
to  satisfy  a  Federal  requirement  that 
States  containing  ozone  nonattainment 
areas  submit  inventories  of  actual  ozone 
precursor  emissions.  The  Illinois  ozone 
nonattainment  areas  covered  by  the 
ozone  emissions  inventories  addressed 
in  this  rulemaking  are:  Chicago,  Metro- 
East  St.  Louis,  and  Jersey  County.  In  the 
final  rules  section  of  this  Federal 
Register,  the  USEPA  is  approving  the 
State's  SIP  revision  request  without 
prior  proposal  because  USEPA  views 
this  as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  the 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  A  second 
comment  period  on  this  action  will  not 
be  held.  Parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  October 
13. 1994. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR18- 
I),  U.S.  Eoviionmental  Protection 


Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and 
USEPA *s  analysis  of  it  are  available 
forinspectioQ  at:  Regvdation 
Development  Section.  Regulation 
Development  Branch  (AR18-J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Environmental  Scientist, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR18- 
J),  U.S.  Environmental  Protection 
Agency,  Region  5,77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 886-6057. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  September  2.  1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc.  94-22641  Filed  9-12-94;  8:45  am) 

BILLING  CODE  S5<O-«0-F 


40  CFR  Part  70 
[AD-FRL-5071-2] 

Operating  Permit  Program:  Proposed 
Interim  Approval;  Minnesota  Pollution 
Control  Agency 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

SUiMAAY:  The  EPA  proposes  interim 
approval  of  the  Operating  Permit 
Program  submitted  by  the  Minnesota 
Pollution  Control  Agency  (MPCA)  for 
the  purpose  of  complying  with  Federal 
requirements  which  mandate  that  States 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  soiu'ces,  and  to  certain 
other  sources. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
October  13.  1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Rachel  Rineheart  (AE-17J) 
at  the  Region  5  address  indicated. 

Copies  of  the  State's  submittal  and 
other  supporting  information  used  in 
developing  the  proposed  rule  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  5.  Air  Enforcement  Branch  (AE- 
17J),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Please  contact  Rachel  Rineheart  at 
(312)  886-7017  to  arrange  a  time  if 
inspection  of  the  submittal  is  desired. 


FOfl  FUflTHCT  INFORMATION  CONTACT: 
Rachel  Rineheart.  U.S.  Environmental 
Protection  Agency,  Region  5,  Air 
Enforcement  Branch  (AE-17J),  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604, (312)  886-7017. 
SUPPLEMENTARY  INFORMATION: 

L  Background  aniH'urpose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  (1990), 
EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
approvable  State  operating  permit 
program  and  the  Corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  operating 
permit  programs  (see  57  FR  32250  (July 
21,  1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70.  Title  V  requires  States  to  develop, 
and  submit  fo  EPA,  programs  for  issuing 
these  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  jjrogram  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

B.  Scope 

MPCA's  permitting  rule,  Minnesota 
Rules,  Chapter  7007,  combines  the 
State's  preconstruction  and  operating 
permit  programs  into  a  single  permitting 
program.  This  approval  is  limited  solely 
to  Minnesota's  part  70  operating  permit 
program  submittal  of  November.  15, 
1993.  This  is  not  a  rulemaking  under 
section  110  of  the  Act.  The  State  has 
submitted  a  separate  request  for 
approval  of  this  rule  as  a 
preconstruction  permitting  program  and 
a  federally  enforceable  state  operating 
permit  program  as  a  revision  to  the  State 
Implementation  Plan. 

Minnesota's  submittal  includes  a 
statement  that  the  program  will  be 
enforceable  in  the  entire  State  of 
Minnesota  except  Indian  tribal  lands. 
Because  NffCA  has  not  demonstrated. 


consistent  with  applicable  principles  of 
Indian  law  and  Federal  Indian  policies, 
legal  authority  to  regulate  sources  on 
tribal  lands,  the  proposed  interim 
approval  of  Minnesota's  operating 
permits  program  will  not  extend  to 
lands  within  the  exterior  boundaries  of 
any  Indian  reservation  in  the  State  of 
Minnesota. '  Title  V  sources  located 
within  the  exterior  boundaries  of  Indian 
reservations  in  Minnesota  will  be 
subject  to  either  the  Federal  operating 
permits  program,  to  be  promulgated  at 
40  CFR  part  71,  or  to  a  tribal  operating 
permits  program  approved  pursuant  to 
title  V  and  the  regulations  that  will  be 
promulgated  under  section  301td)  of  the 
Act  The  section  301(d)  regulations  will 
authorize  EPA  to  treat  tribes  in  the  same 
manner  as  States  for  appropriate  Act 
provisions.  ^ 

IL  Proposed  Action  and  Implications 

A .  Analysis  of  State  Submission 

1.  Support  Materials 

Charfes  W.  Williams,  Commissioner, 
MPCA,  submitted  Minnesota's  part  70 
Operating  Permit  Rule  on  November  15, 
1993,  requesting  source  category-limited 
interim  approval  of  the  State's  program. 
TheCommissioner  of  MPCA  has  the 
authority  to  submit  this  rule  on  behalf 
of  the  Governor  of  Minnesota  under 
Minnesota  Statutes  section  116.03, 
subdivision  3.  The  submittal  contained 
all  required  elements  under  40  CFR 
70.4,  including  a  description  of 
Minnesota's  operating  permit  program, 
permitting  program  documentation,  and 
the  Attorney  General's  legal  opinion 
that  the  laws  of  the  State  of  Minnesota 
provide  adequate  authority  to  carry  out 
all  aspects  of  the  program  required  by 
the  Clean  Air  Act. 

2.  Regulations  and  Program 
Implementation 

The  Minnesota  permitting  regulations 
(Minnesota  Rules,  Chapter  7007) 
substantially  meet  the  requirements  of 
40  CFR  70.4,  70.5.  and  70.6  with  respect 
to  permit  content  including  operational 
flexibility;  40  CFR  70.7  and  70.8  with 
respect  to  permit  processing 
requirements  (including  public 
participation  and  minor  permit 
modifications);  and  40  CFR  70.11  with 
respect  to  requirements  for  enforcement 
authority.  The  Mirmesota  permitting 
regulations  meet  the  requirements  of  40 
CFR  70.2  and  70.3  with  respect  to 


'  This  is  not  a  determination  that  MPCA  could  not 
possibly  demonstrate  jurisdiction  over  sources 
within  the  exterior  boundaries  of  Indian 
reservations  in  Minnesota.  However,  no  such 
showing  has  been  made. 

'Tribes  may  also  have  inherent  sovereign 
authority  to  regulate  air  pollutants  from  sources  on  - 
tribal  lands. 


applicability  and  40  CFR  70.5  with 
respect  to  criteria  which  define 
insignificant  activities  and  complete 
application  forms. 

Minnesota  Rules  7007.0100,  subpart 
26  defines  "Title  I  modification"  as 
"any  change  that  constitutes  a 
modification  under  any  provision  of 
(Tjitle  I  oTthe  Act."  In  addition, 
Minnesota's  rule  specifically  includes 
major  modifications  under  parts  C  and 
D  of  title  I,  modifications  subject  to  a 
New  Source  Performance  Standard,  and 
modifications  subject  to  a  National 
Emission  standard  for  Hazardous  Air 
Pollutants  (NESHAPs)  or  any  other  rules 
adopted  by  the  Administrator  under 
section  112  of  the  Act.  Commissioner 
Charles  Williams  states  in  his  April  19, 
1994,  letter  that  Minnesota  interprets  its 
definition  to  include  modifications 
made  pursuant  to  a  preconstruction 
permitting  program  approved  into  the 
State  Implementation  Plan  under 
section  110(a)(2)(C)  of  the  Act.  The  EPA 
is  soliciting  comment,  as  part  of  the 
proposal  to  revise  part  70,  on  the  proper 
definition  of  "Title  I  modifications." 
However,  EPA  believes  that  Minnesota's 
definition,  in  light  of  this  clarification, 
would  be  consistent  with  any  definition 
of  "Title  I  modifications"  EPA  may 
adopt. 

For  further  discussion  on  the  State's 
regulations,  please  refer  to  the  Technical 
Support  Document  accompanying  this 
approval.  The  program  submittal  meets 
the  program  requirements  of  title  V  and 
40  CFR  part  70  except  as  discussing  in 
II. B  of  this  document. 

3.  Permit  Fee  Demonstration 

Minnesota's  fee  collection  rule, 
Minnesota  Rules  7002.0035,  sets  the 
minimum  amount  of  funding  the  State 
receives  from  title  V  sources  by 
multiplying  the  number  of  tons  of 
regulated  pollutants  listed  in  the  most 
recent  available  emissions  inventory, 
with  a  maximum  of  4,000  tons  per 
pollutant  per  facility,  by  S25  +  the 
Consumer  Price  Index  (CPI)  per  ton. 
However,  the  current  definition  of 
regulated  pollutant  in  MPCA's  fee  rule 
(Minnesota  Rules  7007.0015,  subpart  4) 
does  not  include  particulate  matter 
greater  than  10  microns  in  diameter, 
total  reduced  sulfur,  hydrogen  chloride, 
or  sulfuric  acid  mist,  all  of  which  are 
included  in  the  Federal  definition. 
MPCA  intends  to  remedy  this 
discrepancy  in  a  rulemaking  scheduled 
for  1994.  VVhen  this  discrepancy  has 
been  corrected,  MPCA's  fee  rule  will  set 
the  minimum  funding  the  State  will 
receive  at  the  presumptive  minimum. 
However,  during  the  first  year  after 
interim  approval  is  granted,  the  fees  that 
the  State  of  Minnesota  will  be 


collecting,  which  has  already  been 
established  through  the  State's 
regulations,  will  result  in  collection  of 
a  dollar  per  ton  amount  less  than  the 
presumptive  minimum. 

Minnesota  will  collect  56.558,000  in 
emission  fees  for  the  first  year  of  its 
program,  and  has  demonstrated  that  the 
.  fees  collected  will  be  sufficient  to  run 
the  program  for  the  first  year.  However, 
the  fee  demonstration  in  Minnesota's 
submittal  does  not  contain  all 
information  required  by  40  CFR  70.9. 
Specifically,  Minnesota's  fee 
demonstration  does  not  contain  an 
estimate  of  permit  program  costs  for  the 
first  four  years  after  program  approval. 
Therefore,  the  State's  fee  demonstration 
may  only  be  given  an  interim  approval. 

In  order  for  the  State  to  receive  full 
approval  of  it's  program,  the  State  must 
either  change  its  definition  of  regulated 
air  pollutant  in  its  fee  rule  to  include  all 
pollutants  included  in  the  Federal 
definition,  or  it  must  submit  a  four  year 
projection  of  costs  and  fees  to  be 
collected  that  demonstrates  that  the 
State  will  collect  fees  in  an  amount 
sufficient  to  run  its  program. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the-Acl 

a.  Authority  and/or  Commitments  for 
Section  1 12  Implementation.  Minnesota 
has  demonstrated  in  its  title  V  program 
submittal  adequate  legal  authority  to    ' 
implement  and  enforce  all  section  112 
requirements  through  the  title  V  permit. 
This  legal  authority  is  contained  in 
Minnesota's  enabling  legislation  and  in 
regulatory  provisions  defining 
"applicable  requirements"  and  stating  * 
that  the  permit  must  incorporate  all 
applicable  requirements.  EPA  has 
determined  that  this  legal  authority  is 
sufficient  to  allow  Minnesota  to  issue 
permits  that  assure  compliance  with  all 
section  112  requirements. 

EPA  is  interpreting  the  above  legal 
authority  to  mean  that  Minnesota  is  ttble 
to  implement  and  enforce  all  section 
112  requirements.  For  further  rationale 
on  this  interpretation,  please  refer  to  the 
Technical  Support  Document 
accompanying  this  rulemaking  and  the 
April  13, 1993,  guidance  memorandum 
titled  "Title  V  Program  Approval 
Criteria  for  section  112  Activities,* 
signed  by  John  Seitz. 

b.  Implementation  of  1 12(g)  Upon 
Program  Approval.  As  a  condition  of 
approval  of  the  part  70  program, 
Minnesota  is  required  to  implement 
section  112(g)  of  the  Act  &t)m  the  date 
of  approval  of  the  part  70  program. 
Imposition  of  case-by-case 
determinations  of  Maximum  Achievable 
Control  Technology  (MACT)  or  offsets 
under  section  112(g)  will  require  the  use 
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of  a  mechanism  for  establishing 
federally  enforceable  restrictions  on  a 
source-sped  Be  basis.  The  EPA  is 
proposing  to  approve  Minnesota's 
preconstruction  permitting  program 
found  in  Minnesota  Rules  Chapter  7007 
under  the  authority  of  title  V  and  part 
70  solely  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  between  title  V 
approval  and  adoption  of  a  State  rule 
implementing  EPA's  section  112(g) 
regulations.  EPA  believes  this  approval 
is  necessary  so  that  Minnesota  has  a 
mechanism  in  place  to  establish 
federally  enforceable  restrictions  for 
section  112(g)  purposes  from  the  date  of 
part  70  approval.  Although  section 
112(1)  generally  provides  authority  for 
approval  of  State  air  toxics  programs, 
title  V  and  section  112(g)  provide 
authority  for  this  limited  approval 
because  of  the  direct  linkage  between 
implementation  of  section  112(g)  and 
title  V.  The  scope  of  this  approval  is 
narrowly  limited  to  section  112(g)  and 
does  not  confer  or  imply  approval  for 
purposes  of  any  other  provision  under 
the  Act,  for  example  section  110.  If 
Minnesota  does  not  wish  to  implement 
sfection  112(gj  through  its 
preconstruction  permit  program  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112(g)  exists,  the 
EPA  may,  in  the  final  action  approving 
Minnesota's  part  70  program,  approve 
the  alternative  instead. 

This  approval  is  for  an  interim  period 
only,  until  such  time  as  the  State  adopts 
rules  implementing  regulations 
promulgated  by  EPA  to  implement 
section  112(g).  Accordingly,  EPA  is 
proposing  to  limit  the  duration  of  this 
approval  to  a  reasonable  time  following 
promulgation  of  section  112(g) 
regulations  so  that  Minnesota,  acting 
expeditiously,  will  be  able  to  adopt 
regulations  consistent  with  the  section 
112(g)  regulations.  The  EPA  is 
proposing  here  to  limit  the  duration  of 
this  approval  to  18  months  following 
promulgation  by  EPA  of  section  112(g) 
regulations.  Comment  is  solicited  on 
whether  18  months  is  an  appropriate 
period  considering  Minnesota's 
procedures  for  adoption  of  regulations. 

c.  Program  for  Delegation  of  Section 
1 12  Standards  as  Promulgated. 
Requirements  for  approval,  specified  in 
40  CFR  70.4(b),  encompass  section 
112(1)(5)  approval  requirementsTor 
approval  of  a  program  for  delegation  of 
section  112  standards  as  jwomulgated  by 
EPA  as  they  apply  to  part  70  sources. 
Section  112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 


under  part  70.  Therefore,  the  EPA  is  also 
proposing  to  grant  approval  under 
section  112(I)(5)  and  40  CFR  63.91  of 
Minnesota's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  the  Federal 
standards  as  promulgated.  Minnesota 
has  informed  EPA  that  it  intends  to 
accept  delegation  of  section  112 
standards  through  automatic  delegation. 
The  details  of  this  delegation 
mechanism  will  be  set  forth  in  a 
Memorandum  of  Agreement  between 
Minnesota  and  EPA,  expected  to  be 
completed  prior  to  approval  of 
Minnesota's  section  112(1)  program  for 
delegation  of  unchanged  Federal 
standards.  This  program  applies  to  both 
existing  and  future  standards,  but  is 
limited  to  sources  that  will  obtain  part 
70  permits. 

d.  Title  IV.  Minnesota's  program 
contains  adequate  authority  to  issue 
permits  which  reflect  the  requirements 
of  title  IV  and  its  implementing 
regulations.  In  addition,  Minnesota's 
submittal  contains  a  commitment  to 
revise  its  regulations  as  necessary  to 
accommodate  Federal  revisions  and 
additions  to  title  IV  and  the  Acid  Rain 
regulations  once  they  are  promulgated. 

B.  Options  for  Approval/Disapproval 
and  Implications 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  p)ermit 
program  submitted  by  Minnesota  on 
November  15, 1993.  If  this  approval  is 
promulgated,  the  State  must  make  the 
following  changes  to  receive  full 
approval: 

1.  Remove  from  the  States  legislation 

Minnesota  Statutes  section  609.671. 
subdivision  14  which  provides  an 
exemption  from  criminal  prosecution  for 
sources  which  give  notice  of  a  violation 
and  take  reasonable  steps  to  remedy  the 
violation. 

2.  Revise  Minnesota  Rules  7007.0800, 

Subpart  6  to  clearly  state  that  all  part  70 
sources  must  submit  semi-annual 
reports. 

3.  Revise  Minnesota  Rules  7007.1400  to  be 

consistent  with  the  requirements  of  40 
CFR  70.7(d).  Minnesota  Rules  7007.1400 
provides  that  the  administrative 
amendment  procedure  may  be  used  to 
"clarify  a  permit  term."  This  ambiguous 
provision  is  not  consistent  with  the 
requiremenU  of  40  CFR  70.7(d)  and 
could  be  interpreted  broadly  enough  to 
allow  changes  to  a  permit  which  should 
be  handled  through  the  permit 
modification  procedures. 


4.  Revise  Minnesota  Rules  7007.0800. 

Subprart  16  to  require  that  the  permit 
terms  included  in  40  CFR  70.6(a)  be 
expressly  stated  in  part  70  permits. 
Minnesota  Rules  7007.0800,  Subpart  16 
allows  permit  terms  which  are  required 
by  40  CFR  70.6(a)  to  be  included  in  the 
permit  by  reference  to  the  state 
regulation.  Failure  to  have  these 
provisions  expressly  stated  in  the  permit 
may  create  difficulties  in  enforcing  those 
terms  and  may  make  it  difficult  for 
citizens  to  understand  what  provisions 
apply  to  a  source. 

5.  Revise  the  definition  of  regulated  pollutant 

at  Minnesota  Rules  7002.0035  to  include 
any  "regulated  pollutant  for  presumptive 
fee  calculation"  as  defined  at  40  CFR 
70.2.  or  submit  a  detailed  fee 
demonstration  containing  all  required 
tic.uents  under  40  CFR  70.9. 

6.  Revise  Minn.  Rules  7007.0750.  subpart  2.C 

to  require  the  permitting  authority  to 
,    take  action  on  minor  and  moderate 
permit  amendments  within  90  days  of 
receipt  of  a  complete  application. 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  2  years.  During  the  interim  approval 
period,  the  State  is  protected  from 
sanctions  for  failure  to  have  a  program, 
and  EPA  is  not  obligated  to  promulgate 
a  Federal  permit  program  in  the  State. 
Permits  issued  under  a  program  with 
interim  approval  have  full  standing  with 
respect  to  part  70,  and  the  1-year  time 
period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  interim  approval,  as  does  the  3- 
year  time  period  for  processing  the 
initial  permit  applications. 

Minnesota  has  requested  Source 
Category-Limited  (SCL)  interim 
approval  of  its  part  70  operating  permit 
program.  Although  the  State  would  be 
required  to  issue  permits  within  3  years 
to  all  sources  subject  to  the  program  that 
obtains  interim  approval,  some  sources 
would  not  be  subject  to  the  requirement 
to  obtain  a  permit  until  full  approval  is 
granted.  Part  70  sources  which  are  not 
addressed  until  full  approval  are  also 
subject  to  the  3-year  time  period  for 
processing  initial  permit  applications. 
The  3-year  period  for  these  sources 
would  begin  on  the  date  full  approval  of 
the  State's  program  is  granted. 
Therefore,  initial  permitting  of  all  part 
70  sources  might  not  be  completed  until 
5  years  after  interim  approval  is  granted. 

Minnesota  has  presented  the 
following  as  compelling  reasons  for  why 


SCL  interim  approval  should  be  granted 
in  the  November  15, 1993,  submittal: 

1.  Minnesota  does  not  have  nonattainment 

areas  for.ozone.  Consequently, 
Minnesota  has  not  adopted  Volatile 
Organic  Compound  (VOC)  Reasonably ' 
Av^ilablv;  Control  Technology  rules,  nor 
does  it  have  its  own  State  air  toxics 
rules.  Thcr'^fore,  MPC\  and  the  facilitii-s 
rt^gulated  by  the  air  toxics  pnigram  are 
not  familidT  with  and  have  not  .  . 

Implemented  measures  to  control  VOC 
emissions  NfPCA  staff  and  thcnrgulated 
community  v.iil  need  adJitiuual  time  to 
catth  up  with  other  States  in  becoming 
familiar  with  control  tochniqueS  and  to 
•    identify  and  contact  VCKVtoxic  sources. 

2.  Miiineaifa  has  a  variety  of  large,  compli^ 

sources  which  require  extensive  amounts 
of  time  to  permit.  The  tinie  spent  issuing 
permits  to  these  sources  will  take 
considerable  time  away  from  issuing 
permits  to  other  sources,  making  it 
impossible  given  MPCA's  resource 
constraints  for  MPCA  to  issue  jjermifs  to 
all  part  70  sources  within  3  years. 

3.  MPCA  expects  to  lose  a  portion  of  its 

■experienced  permitting  engineers  to 
private  industry  when  facilities  are 
required  to  submit  permit  applications. 
The  time  which  is  necessary  to  train  new 
staff  as  this  occurs  will  increase  the 
amount  of  time  needed  to  issue  a  permit. 
4  Although  MPCA  has  almost  doubled  its 
staff  since  )anuary  of  1992  in 
anticipation  of  the  workload  asso<.iated 
with  title  V,  the  workload  wi|l  surpass 
available  resources.  MPCA  intends  to 
request  additional  hinding  during  the 
1995  legislative  session;  however,  MPCA 
will  still  be  unable  to  take  final  action  on 
all  applications  within  3  years. 

EPA  believes  Minnesota  has  presented 
•compelling  reasons  for  a  5JCL  interim 
approval. 

The  EPA  believes  that  a  program 
granted  SCL  interim  approval  mu.st 
apply  to  at  least  60  percent  of  all  part 
70  soi;  rr:es,  which  are  responsible  for  at 
least  80  percent  of  the  aggregate 
emissions  from  all  part  70  sources.  The 
EPA  requires  a  demonstration  that  these 
criteria  are  met  when  a  significant 
percentage  of  sources  or  aggregate 
emissions  are  excluded  from  the  interim 
program.  The  Minnesota  submittal 
which  included  a  schedule  for 
permitting  part  70  sources  whicJi  would 
permit  60.71  percent  of  part  70  sources 
emitting  81.35  percent  of  aggregate 
emissions  from  part  70  sources  within  3 
years  of  program  approval  met  the 
criteria. d. 

EPA  believes  that  SCL  interim 
approval  is  warranted  for  Mirmesota's 
program.  For  further  discussion  on 
EPA's  determination,  see  the  Technical 
Support  Document  accompanying  this 
approvaL 


III.  Administrative  Requirements 

A.  Bequest  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  rule.  Copies 
of  the  State's  submittal  and  other 
inforination  relied  upon  for  the 
proposed  interim  approval  are 
cont-ained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  approval.  The  principal 
purposes  of  the  docket  are: 

U)  To  allow  interested  parties  a 
means  to  identify  and  lo<.ate  dmniments 
so  that  they  can  effectively  participate 
in  the  approval  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  Ck;tober  13, 
1994. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulator)'  action 
from  Executive  Order  12866  review. 

C.  Begulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysisassessing 
the  impaci  of  any  proposed  or  final  rule 
on  small  entities.  5  U.S.C.  603  and  604. 
Alternatively,  EPA  may  certify  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Interim  approvals  under  se<:tion  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  approval  of  a  State  operating 
permit  program  does  not  impose  any 
new  requirements,  I  certify  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal-state 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
consHtute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  EPA  to  base  its  actions 
concerning  operating  permit  programs  . 
on  such  grounds.  Union  Electric  Co.  v. 
U.S.  E.P.A..  427  U.S.  246,  256-66  (S.Ct 
1976);  42  U.S.C.  7410(a)(2). 

If  the  interim  approval  is  converted  to 
a  disapproval,  it  will  not  affect  any 
existing  state  requirements  applicable  to 
small  entities.  Federal  disapproval  of 
the  State  submittal  does  not  affect  its 
state-enforceability.  Moreover,  EPA's 


disapproval  of  the  submittal  does  not 
impo,se  a  new  Federal  requirement. 
Therefore.  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  becouse  it  d'les 
not  removH  existing  state  requirements 
nor  <loes  it  schstitute  a  rew  Fedi^r.il 
requirement. 

list  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administ.'-ative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Ojierating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7571q. 

[kited:  .August  31, 1994. 
Vaidas  V.  Adamkus, 
Regionat  Adir.inistrutor. 
IFR  EVk-.  94-22582  Filed  <*-12-94:  8:45  .mil 
BILUNO  CODE  eS«0-60-f 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service 

41  CFR  Part  101-20 

RIN  3090-AF50 

Energy  Conservation 

AGENCY:  Public  Buildings  Service, 
General  .Services  .Administration. 
ACTION:  Prop(jped  Rule. 

SUMMAHV:  Since  the  mid-1970's,  the 
General  Services  Administration  has 
imposed  rigid  building  temperature  and 
air  cin:ulatiori  standards  in  the 
buildings  it  owns  and  manages.  These 
standards  were  established  to  promotr>    - 
energy  conser\ation  without 
appropriate  attention  to  occupant 
comfort  and  productivity.  The  results  ul 
a  re<^nt  sur\ey  of  GS.A's building 
o«xupants  showed  a  low  customer 
satisfaction  in  the  areas  of  building 
temperatures  and  indoor  air  quality. 
These  results,  plus  the  introduction  of 
new  building  energy  technologies  whii.li 
provide  energy  conservation  without 
diminution  of  comfort  and' servicK  to 
building  o<.-cupants,  allow  GSA  to 
eliminate  rigid  temperature  standards 

This  proposed  rule  will  eliminate 
operating  standards  and  allow  for 
building  temperatures  to  be  maintained 
in  a  maimer  satisfactory  to  users  and 
consistent  with  local  commercial 
practices.  In  addition,  it  will  delete  the 
minimum  ventilation  rate  and  replace  it 
with  the  ventilation  standards  sp«<ufied 
.by  the  American  Society  of  Heating, 
Refrigeration  and  Air-Conditioning 
Engineers  (ASHRAE  Standard  62 
Ventilation  for  Acceptable  Indoor  Air 


JMI 
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Quality).  This  will  improve  temperature 
comfort  levels,  ventilation,  and  the 
indoor  air  quality  of  buildings.  This 
will,  in  turn,  improve  customer 
satisfaction  and  productivity. 
DATES:  Comments  are  due  on  or  before 
November  14, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to:  General  Ser\'ices 
Administration,  Public  Buildings 
Service,  Office  of  Real  Property 
Management  and  Safety.  Washington. 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Carelock,  Office  of  Real  Property 
Management  and  Safety,  Washington, 
DC  20405,  (202)  501-1563. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  12862— Setting  Customer  Service 
Standards.  Executive  Order  12862  states 
that  in  order  to  carry  out  the  principles 
of  the  National  Performance  Review,  the 
Federal  Government  must  be  customer- 
driven.  GSA,  in  an  effort  to  become 
more  customer  driven,  seeks  to  improve 
customer  satisfaction,  by  changing 
regulations  that  have  a  direct  effect  on 
three  areas  of  low  customer  satisfaction. 
GSA's  customers,  building  tenants,  have 
indicated  by  their  responses  to  customer 
surveys  that  they  have  very  low 
satisfaction  levels  for  the  following: 
ventilation,  42  percent  satisfied;  indoor 
air  quality,  44  percent  satisfied;  summer 
temperature,  53  percent  satisfied;  and 
winter  temperature,  56  percent  satisfied. 

The  two  sections  of  the  Federal 
Property  Management  Regulations 
(FPMR)  addressed  in  this  proposal 
mandate  space  temperatures  and 
ventilation  rates  that  contribute  to  low 
customer  satisfaction.  These  changes 
will  permit  the  Buildings  Managers  to 
control  building  temperatures  and 
mandate  adherence  to  the  latest  air 
ventilation  guidelines.  On  April  11, 
1994  the  Administrator  of  GSA  granted 
a  class  deviation  for  the  two  sections  of 
the  FPMR  This  action  made  the 
changes  recommended  in  this  proposed 
rule  effective  immediately  for  GSA 
buildings. 

Executive  Order  12866 

The  General  Services  Administration 
(GSA)  has  determined  that  this  rule  is 
not,a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866. 

Regi  latory  Flexibility  Act 

GSA  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

List  of  Subiects  in  41  CFR  Part  101-20 

Blind,  Safety,  Concessions,  Crime, 
Federal  buildings  and  facilities.  Fire 


Prevention,  Government  property 
management,  Security  measures. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  41 
CFR  Part  101-20  as  follows: 

PART  101-2a-WANAGEMENT  OF 
BUILDINGS  AND  GROUNDS 

1.  The  authority  citation  for  Part  101- 
20  continues  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390;  40 
U.S.C.  486(c). 

SUBPART  101-20.1— BUILDING 
OPERATIONS.  MAINTENANCE, 
PROTECTION.  AND  ALTERATIONS 

2.  Section  101-20.107  is  amended  by 
revising  paragraph  (c)  (1)  and  paragraph 
(e)  to  read  as  follows: 

§101-20.107    Energy  conservation. 

*  •         •         »         * 

(c)*   •   • 

(1)  To  the  maximum  extent 
practicable,  temperatures  will  be 
maintained  to  maximize  customer 
satisfaction  by  conforming  to  local- 
commercial  equivalent  temperature 
levels  and  operating  practices.  GSA  will 
seek  to  minimize  energy  use  while 
operating  its  buildings  in  this  manner. 
During  non-working  hours,  heating 
temperatures  shall  be  set  no  higher  than 
55  degrees  Fahrenheit  and  air- 
conditioning  will  not  be  provided 
except  as  necessary  to  return  space 
temperatures  to  a  suitable  level  for  the 
beginning  of  working  hours. 

*  •        »     .   *    .    « 

(e)  During  working  hours  in  periods  of 
heating  and  cooling,  provide  ventilation 
in  accordance  with  ASHRAE  Standard 
62.  Ventilation  for  Acceptable  Indoor 
Air  Quality  where  practical  in  light  of 
building  structure,  system  capacity  or 
other  factors  relevant  to  individual 
facilities.  Where  compliance  with  this 
ASHRAE  standard  is  not  practical, 
provide  the  maximum  practicable 
amount  of  ventilation  during  periods  of 
heating  and  cooling  and  pursue 
opportunities  to  increase  ventilation  up 
to  the  applicable  ASHRAE  standard. 

*  •        •        •        * 

Dated:  June  2. 1994. 
David  L.  Bibb, 

Assistant  Commissioner. 

[FR  Doc.  94-2:538  Filed  9-12-94;  8;45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

43  CFR  Part  39 

RIN  1090-AA44 

Revised  Statute  2477  Rights-of-Way 

AGENCIES:  Office  of  the  Secretary, 

Bureau  of  Land  Management.  National 

Park  Service,  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  extension  of 

period  of  comments. 

SUMMARY:  A  proposed  rule  to  implement 
Revised  Statute  2477  addressing  rights- 
of-way  across  lands  now  administered 
by  the  Bureau  of  Land  Management,  the 
National  Park  Service,  and  the  U.S.  Fish 
and  Wildlife  Service  was  published  in 
the  Federal  Register  on  August  1, 1994 
(59  FR  39216),  with  a  60-day  comment 
period  expiring  September  30, 1994. 
The  comment  period  is  being  extended 
until  November  15, 1994  in  response  to 
public  request. 

DATES:  The  period  for  the  submission  of 
comments  is  hereby  extended  until 
November  15,  1994.  Comments 
postmarked  after  this  date  will  not  be 
considered  as  part  of  the 
decisionmaking  process  on  issuance  of 
the  final  rule. 

ADDRESSES:  Comments  should  be  sent  to 
Director  (140),  Bureau  of  Land 
Management.  Room  5555,  Main  Interior 
Building,  1849  C  Street,  N.W.. 
Washington.  D.C.  20240.  Comments  will 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.).  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT; 
Bureau  of  Land  Management:  Ron 
Montagna.  (202)  452-7782.  National 
Park  Service:  Dennis  Burnett,  (202)  208- 
7675.  U.S.  Fish  and  Wildlife  Service: 
Duncan  Brown.  (703)  358-1744. 
George  T.  Frainpton.  Jr., 
Assistant  Secretary  of  the  Interior. 
IFR  Doc.  94-22514  Filed  9-12-94.  8:45  ami " 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  582 

[Docket  No.  94-73;  Notice  1] 

RIN2127-AF44 

Insurance  Cost  Information  Regulation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  IX)T. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  document,  NHTSA 
proposes  technical  amendments  to  the 
insurance  cost  information  regulations. 
Among  the  proposed  changes  are 
revising  the  term  "passenger  motor 
vehicles"  to  read  "passenger  cars,  utility 
vehicles,  light  duty  trucks,  and  vans," 
and  revising  from  January  to  March,  the 
availability  date  of  the  insurance 
information.  NHTSA  also  propose.s 
making  more  explicit  the  limitations  of 
the  collision  loss  data,  and  proposes 
recommending  that  prospective 
purchasers  contact  insurance  agents  for 
more  information:  The  technical 
amendments  are  proposed  to  make  the 
insurance  cost  information  mere 
accurate. 

DATES:  Comments  on  this  notice  of 
proposed  rulemaking  must  be  received 
bv  tills  agency  not  later  than  November 
14,1994. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  referenced  in  the 
heading  of  this  notice,  and  be  submitted 
to:  Docket  Section,  NHTSA,  Room  5109, 
400  Seventh  Street,  S.W..  Washington.  . 
D.C^  20590.  (Docket  hours  are  9:30  am 
to  4:00  pm, Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee,  Office  of  Market  incentives. 
NHTSA,  400  Seventh  Street.  S.W.. 
Washington,  D.C  20590.  Mr.  Kee's 
telephone  number  is  (202)  366-4936. 

SUPPtEMENTARY  INFORMATION: 

Background 

Insurance  Cost  information  Regulation 

49  U.S.C.  323C2(c)  states  that  the 
Secretary  of  Transportation  (the 
Secretary)  shall  prescribe  regulations 
that  require  passenger  motor  vehicle 
dealers  to  di-stribute  to  prospes  live 
piirf.hasers  information  developed  by 
the  Secretary  and  provided  to  ;he  dealer 
which  compa;-es  differences  in 
inr.ii.-ance  costs  for  different  makes  and  ' 
riiodfcts  of  pa-sscnger  motor. vehicles. 
bose»}  upon  differences  in  damage 
.sjjRCei  Nihility  and  crashwortliines-s.  By 
delcgiifion  from  the  Secretary.  NHTSA 
has  been  authorized  to  carry  out  the 
statistp 

On  January  31,  1975,  NHTSA  . 
published  49  CI- R  part  582,  hisi.iranrn?   .  - 
Cost  I.'-ifonr.ation  Regulation  {40  VR 
4Slrt).  Part  .'>62,  as  then  promulgated, 
required  that  automobile  dealers  "make 
availcible  to  pro.spective  pijn;hasers 
information  refletning  differeni:es  in 
insurance  costs  for  different  makes  and 
models  of  passenger  motor  vehicles 
based  upon  differences  in  damage 
.susceptibility  and  crashvvorthiness." 
Part  582,  however,  did  not  specify 
information  that  <lealers  must  provide. 


On  March  5.  1993  (58  FR  12545). 
NHTSA  published  a  final  rule  amending 
part  582.  The  rule  complemented  the 
1975  rulemaking,  and  completed 
implementation  of  section  32302(c).  The 
March  1993  final  rule,  which  became 
effective  April  5, 1993,  requires  de^ilers 
of  new  automobiles  to  make  collision 
loss  experience  data  available  in 
booklets  to  prospective  purchasers.  The 
information  to  be  provided  in  the 
booklet  is  specified  in  section  582.5, 
which  requires  inclusion  of  a  complete 
explanatory  text  and  updated  data  on 
auto  insurance  co.sts  published  annually 
by  NHTSA. 

The  mandatory  text  specified  by  part 
582  relates  to,  among  other  topics,  the 
limitations  of  the  auto  insurance  cost 
data  as  a  predictor  of  differences  in 
insurance  premiums.  Essentiallv,  those 
limitations  result  from  the  fact  that  most 
of  the  factors  that  insurance  companies 
use  to  establish  premiums  relate  to 
driver  characteristics  and,  except  for  the 
vehicle's  value,  are  not  directly  related 
to  the  vehicle  itself.  Thus,  as  the  text 
explains,  the  fact  that  a  vehit:le's 
historical  claims  experience  is 
somewhat  better  or  worse  than  that  of 
other  vehicles  in  its  class  may  not  be 
reflected  in  the  premium  that  an 
insurance  company  establishes  for  that 
vehicle.  If  the  claims  experience  is 
reflected,  it  is  likely  to  have  only  a  small 
impact  on  the  premium. 

The  mandatory  text  also  urges 
consumers  to  contact  insurance 
companies  if  they  wish  to  obtain  precise 
information  about  actual  premiums  for 
particular  makes  and  models  of 
vehicles.  Previous  studies  by  NHTSA 
have  revealed  that  the  difference 
between  the  premiums  charged  by 
dilTe-'cnt  insurance  companies  for  the 
same  car  and  driver  is  greater  than  the 
difference  between  the  premiums 
charged  by  a  given  company  for 
comparably-valued  rjrs  that  have 
different  claims  experience.  NHTSA 
believed  the  mandatory  le.xt  would  help 
to  minimize  consumer  concision  b.y 
providing  customers  w'ith  ./i 
understanding  of  tlie  uses  .ind 
limitations  of  the  anlo  iivsurante  r  ost 
data.      -       ■ 
-  In  specifying-Lhe  yearly  insuromte  cost 
data  that  accompanied  ti-e  required  text, 
NHTSA  decided  to  rely  on  collision  loss 
expprieni.e  data  collected  end  reported 
by  the  Highway  Loss  Data  liisljtuJe 
(HLDI),  as  the  best  available  indi(.ator  of 
the  effect  of  damage  susceptibility  on 
insurance  costs. 

In  the  March  1993  final  ni!e.  NHTSA 
specified  HLDl's  Dei.ember  Insuraiice 
Collision  Report  as  the  data  soun.e  fo.- 
part  582.  NHTSA  decided  to  .specifv 
HLDIs  December  Report  because  it 


contains  more  current  data  and  tx>vers 
more  vehicle  models  than  other  HLDI 
publications.  The  HLDI  data  is 
presented  in  a  format  that  ranks  the 
vehicles  in  each  riass  from  best  to  worst 
(with  numerical  valups  given  for  each 
vehi(  le).  NHTSA  specified  this  formal 
l)ecau.se  it  determined  the  use  of  this 
ranking  system  should  assist  customers 
in  evaluating;  the  comparative 
performance  of  comparable  vehicles. 

In  the  Ma.-ch  1993  final  rule.  NHTSA 
stated  its  belief  that  the  HLDI 
information  should  be  available  as  soon 
as  possible  after  its  publication  date. 
Therefore,  NHTSA  stated  its  intent  to 
publish  the  annual  Federal  Register 
document  updating  HLDl's  December 
Insurance  Collision  Report  data  no  latt-r 
than  Januan.'  of  the  calendar  year  that 
follows  Hill's  publication  of  the  data. 

Proposed  Amendments 

In  this  notice  of  proposed  rulemaking. 
NHTSA  proposes  to  amend  part  582  by 
making  certain  changes  in  section  .S82.5. 
that  specifies  the  text  of  the  insurance 
cost  information  booklet.  At  present,  the 
text  specifies  the  date  "January  {Year  to 
be  Inserted)."  In  this  NPRM,  NHTSA 
propo.ses  to  revise  "January"  to 
'Man;h."  The  change  to  a  later  month 
will  allow  NHTSA  adequate  time  to 
publish  the  comparative  insurance  cost 
information  booklet.  HLDI  sends  the 
December  Insurance  Collision  Report 
data  to  NTITSA  in  mid-January.  TTie 
data'  is  then  formatted  for  printing  and 
distributed  to  automobile  dealers  by 
mail.  NHT.S.A  ran  thus  expect  that  the 
bookhf  will  h?  p'.iblis.hed  by  M.'Mt:h  of 
eat :h  year. 

Part  582  pnsentiy  specifies  a 
comparison  of  insurance  costs  for 
"passenger  tnotor  vehicles."  In  this 
NPRM,  NHTS.A  proposes  to  revise 
"passenger  :T!otor  vehicles,"  at 
approp.iiste  places  in  §  582.5,  to  read 
"pas.sengeriars.  utility  vehichs,  lii.;hl 
duty  tru(  ks  and  \ans."  The  p^{^po^,ed 
re\  isions  nouid  make  clear  that 
"passenger  motor  vehicles"  inclu(^l^s 
many  vehii^le  types  besides  "passHn^;* » 
car."     ' 

In  this  NI'RM.  NHTSA  also  propoM-s 
to  make  certain  (hangt^  !o  the  r«Hpii.'vti 
text  that  would  make  more  explicit  the 
iimitaiioiis  »>flh»;  collision  loss  da'a  Al 
present,  the  text  in  §582.3  explnifMr;' 
the  data's  limitations  slates  that  the 
collision  loss  data  table  does  not 
include  information  about  new  miKlt  K 
models  that  have  bet'n  substantially 
redesijjned.  and  mmlels  without  ei!o:2vh 
claim  experieni:e.  In  order  to  make  i.le;:i 
that  certain  data  should  not  bt»  nulled 
upon,  NHTSA  proposes  to  revise  the 
third  {Mrat;mph  in  «» .582.5  to  slate 
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The  table  is  not  relevant  for  new  models 
or  models  that  have  been  substantially 
redesigned  for  [YEAR  TO  BE  INSERTED! . 
and  it  does  not  include  information  about 
models  without  enough  claim  experience. 

At  present,  the  fourth  paragraph  in 
§  582.5  states  that  it  is  unlikely  that  a 
consumer's  total  premium  will  vary 
more  than  five  percent  depending  upon 
the  collision  loss  experience  of  a 
particular  vehicle.  Upon  further  review, 
NHTSA  believes  it  would  be  more 
accurate  to  state  that  it  is  unlikely  that 
a  consumer's  total  premium  will  vary 
more  than  ten  percent.  This  notice 
proposes  that  change. 

The  reason  for  the  change  to  ten 
percent  is  that  the  Insurance  Services 
Organization  (ISO)  recommends 
ipsurance  premium  rates  to  its 
members.  An  ISO  representative 
indicated  to  NHTSA  that  the  collision 
cost  data  could  result  in  an  insurance 
premium  reduction  often  percent  rather 
than  the  five  percent  mentioned  in  the 
booklet  "Compeirison  of  Differences  in 
Insurance  Costs  for  Passenger  Motor 
Vehicles  on  the  Basis  of  Damage    . 
Susceptibility,"  made  available  to  motor 
vehicle  purchasers. 

Finally,  at  present,  §  582.5  states  that 
to  determine  the  actual  premium  that  a 
consumer  will  be  charged  for  insuring  a 
particular  vehicle  or  for  complete 
information  about  insurance  premiums, 
the  consumer  should  contact  insurance 
companies  directly.  In  this  proposed 
rule,  NHTSA  proposes  that  §  582.5  be 
revised  to  advise  the  consumer  to 
contact  insurance  company  agents 
directly.  Amending  the  text  to  advise 
the  consumer  to  contact  the  insurance 
company  agents  directly,  reflects  the 
fact  that  the  consumer's  first  point  of 
contact  with  insurance  companies  is  the 
insurance  company  agent. 

Regulatory  Impacts 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this 
rulemaking  action  and  has  determined 
the  action  not  to  be  "significant"  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
agency  has  determined  that  the 
economic  effects  of  the  proposed 
amendments  are  minimal,  so  that  a  full 
regulatory  evaluation  is  not  required. 
This  NPRM  proposes  minor 
amendments  to  the  insurance  cost 
information  regulation,  so  that  the 
information  to  be  provided  to  potential 
motor  vehicle  purchasers  is  more 
accurate.  Assuming  these  proposals  are 
adopted,  any  extra  text  that  must  be 


included  in  the  information  booklet 
would  be  minuscule. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  notice  of  proposed 
rulemaking  on  small  entities.  NHTSA 
estimates  there  are  about  24,000  dealers 
of  new  passenger  motor  vehicles.  Many 
of  the  dealers  would  be  considered 
small  entities,  that  may  be  affected  by 
this  proposed  rule.  However,  NHTSA 
believes  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  these  small 
dealers.  The  rati«B^le  is  that  this 
rulemaking  proposes  minor  editorial 
changes,  resulting  in  a  small  amount  of 
extra  text  in  the  insurance  cost 
information  booklet.  The  potential  cost 
increments  associated  with  this 
proposed  rule  should  have  negligible 
effects  on  the  purchase  price  of  new 
passenger  motor  vehicles.  For  these 
reasons,  I  certify  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

3.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  proposed 
rule  and  determined  that  if  made  final, 
it  will  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12623,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

5.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect,  and  it  does  not 
preempt  any  State  law.  Chapter  323 — 
Consumer  Information  of  49  U.S.C.  does 
not  provide  :or  judicial  review  of  rules 
issued  pursuant  to  49  U.S.C.  32302.  The 
Administrative  Procedure  Act,  5  U.S.C. 
701  et  seq..  provides  generally  for 
judicial  review  of  final  agency  action, 
which  in  certain  circumstances  may 
include  this  proposed  rule.  The 
Administrative  Procedure  Act  does  not 
require  submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Procedures  for  Filing  Comments 

NHTSA  solicits  public  comments  on 
the  issues  presented  in  this  notice.  It  is 


requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21.) 
Necessary  attachments  may  be  • 
appended  to  these  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512'. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  this 
notice  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  this 
notice  will  be  available  for  inspection  in 
the  docket.  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  for  inspection  in  the  docket 
after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  582 

Administrative  practice  and 
procedure.  Insurance,  Motor  Vehicles; 

In  consideration  of  the  foregoing, 
:  NHTSA  proposes  to  amend  49  CFR  part 
582  as  follows: 

PART  582— [AMENDED] 

1.  The  authority  citation  for  part  582 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  32302,  32303; 
delegation  of  authority  at  49  CFR  1.51. 
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2.  Section  582.5  would  be  revised  to 
read  as  follows: 

§582.5    Information  form. 

The  information  made  available 
pursuant  to  §  582.4  shall  be  presented  in 
writing  in  the  English  language  and  in 
not  less  than  10-point  type.  It  shall  be 
presented  in  the  format  set  forth  below, 
and  shall  include  the  complete 
explanatory  text  and  the  updated  data 
published  annually  by  NHTSA. 
MARCH  lYEAR  TO  BE  INSERTED] 

COMPARISON  OF  DIFFERENCES  IN 
INSURANCE  COSTS  FOR  PASSENGER 
CARS,  UTILITY  VEHICLES,  LIGHT  DUTY 
TRUCKS,  AND  VANS  ON  THE  BASIS  OF 
DAMAGE  SUSCEPTIBILITY 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  provided 
the  information  y>  this  booklet  in 
compliance  with  Federal  law" as  an  aid 
to  consumers  considering  the  purchase 
of  a  new  vehicle.  The  booklet  compares 
differences  in  insurance  costs  for 
different  makes  and  models  of  passenger 
cars,  utility  vehicles,  light  trucks  and 
vans  on  the  basis  of  damage 
susceptibility.  However,  it  does  not 
indicate  a  vehicle's  relative  safety. 

The  following  table  contains  the  best 
available  information  regarding  the 
effect  of  damage  susceptibihty  on 
insurance  premiums.  It  was  taken  from 
data  compiled  by  the  Highway  Loss 
Data  Institute  (HLDI)  in  its  December 
(YEAR  TO  BE  INSERTED)  Insurance     - 
Collision  Report,  and  reflects  the 
collision  loss  experience  of  passenger 
cars,  utility  vehicles,  light  trucks,  and 
vans  sold  in  the  United  States  in  terms 
of  the  average  loss  payment  per  insured 
vehicle  year  for  [THREE  APPROPRIATE 


YEARS  TO  BE  INSERTED).  NHTSA  has 
not  verified  the  data  in  this  table. 

The  table  represents  vehicles' 
collision  loss  experience  in  relative 
terms,  with  100  representing  the  average 
for  all  passenger  vehicles.  Thus,  a  rating 
of  122  reflects  a  collision  loss 
experience  that  is  22  percent  higher 
(worse)  than  average,  while  a  rating  of 
96  reflects  a  collision  loss  experience 
that  is  4  percent  lower  (better)  than 
average.  The  table  is  not  relevant  for 
new  models  or  models  that  have  been 
substantially  redesigned  for  (YEAR  TO 
BE  INSERTED],  and  it  does  not  include 
information  about  models  without 
enough  claim  experience. 

Altnough  many  insurance  companies 
use  the  HLDI  information  to  adjust  the 
"base  rate"  for  the  collision  portion  of 
their  insurance  premiums,  the  amount 
of  any  such  adjustment  is  usually  small. 
It  is  unlikely  that  your  total  premium 
will  vary  more  than  ten  percent 
depending  upon  the  collision  loss 
experience  of  a  particular  vehicle. 

If  you  do  not  purchase  collision 
coverage  or  your  insurance  company 
does  not  use  the  HLDI  information,  your 
premium  will  not  vary  at  all  in  relation 
to  these  rankings. 

In  addition,  different  insurance 
companies  often  charge  different 
premiums  for  the  same  driver  and 
vehicle.  Therefore,  you  should  contact 
insurance  company  agents  directly  to 
determine  the  actual  premium  that  you 
will  be  charged  for  insuring  a  particular 
vehicle. 

Please  Note:  In  setting  insurance 
premiums,  insurance  companies  mainly  rely 
on  factors  that  are  not  directly  related  to  the 
vehicle  itself  (except  for  its  value).  Rather, 
Ihoy  mainly  consider  driver  characferistics 


(such  as  age,  gender,  marital  status,  and 
driving  record),  the  geographic  area  in  which 
the  vehicle  is  driven,  how  many  miles  are 
traveled,  and  how  the  vehicle  is  used. 
Therefore,  to  obtain  complete  information 
about  insurance  premiums,  you  should 
contact  insurance  company  agents  directly. 

Insurance  companies  do  not  generally 
adjust  their  premiums  on  the  basis  of 
data  reflecting  the  crashworthiness  of 
different  vehicles.  However,  some 
companies  adjust  their  premiums  for 
personal  injury  protection  and  medical 
payments  coverage  if  the  insured 
vehicle  has  features  that  are  likely  to 
improve  its  crashworthiness,  such  as  air 
bags  and  automatic  seat  belts. 

Test  data  relating  to  vehicle 
crashworthiness  are  available  from 
NHTSA's  New  Car  Assessment  Program 
(NCAP).  NCAP  test  results  demonstrate 
relative  frontal  crash  protection  in  new 
vehicles.  Information  on  vehicles  that 
NHTSA  has  tested  in  the  NCAP  program 
can  be  obtained  by  calling  the  agency's 
toll-free  Auto  Safety  Hotline  at  (800) 
424-9393. 

(INSERT  TABLE  TO  BE  PUBUSHED  EACH 
MARCH  BY  THE  NATIONAL  HIGHWAY 
TRAFnC  SAFETY  ADMINISTRATION) 

If  you  would  like  more  details  about 
the  information  in  this  table,  or  wish  to 
obtain  the  complete  Insurance  Collision 
Report,  please  contact  HLDI  directly,  at; 
Highway  Loss  Data  Institute,  1005  North 
Glebe  Road,  Arlington.  VA  22201,  Tel: 
(703) 247-1600. 

Issued  on  September  6, 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemokm}; 
(FR  Doc.  94-22545  Filed  9-12-94;  8:45  dm) 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Rulemaking  and 
Committee  on  Judicial  Review; 
Meetings 

action:  Notice  of  Public  Meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463).  notice  is  hereby  given  of 
meetings  of  the  Committee  on 
Rulemaking  and  the  Committee  on 
Judicial  Review  of  the  Administrative 
Conference  of  the  United  States. 
AGENCY:  Committee  on  Rulemaking. 
DATES:  Monday.  September  26.  1994. 
from  2-4  pm. 

LOCATION:  Office  of  the  Chairman, 
Administrative  Conference.  2120  L 
Street.  NW.  Suite  500,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  G.  Miller,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States.  2120  L  Street  NW.,  Suite 
500.  Washington.  DC  20037.  Telephone: 
(202) 254-7020. 

AGENCY:  Committee  on  Judicial  Review. 
DATES:  Friday.  September  23,  1994  at 
1:30  pm. 

LOCATION:  Office  of  the  Chairman. 
Administrative  Conference.  2120  L 
Street  NW.,  Suite  500,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  M. 
Candace  Fowler,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street  NW.,  Suite 
500,  Washington.  DC  20037.  Telephone: 
(202) 254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Rulemaking  will  meet  to 
continue  its  discussion  of  Exemption  8 
of  the  Freedom  of  Information  Act.  The 
Conference's  consultant  for  this  project 
is  Professor  Roy  Schotland  of  the 
Georgetown  University  Law  Center. 

The  Committee  on  Judicial  Review 
will  meet  to  begin  discussion  of  two 
draft  reports:  a  study  of  preclusion  of 
p re-enforcement  judicial  review  under 


CERCLA  by  Professor  Michael  Healy  of " 
the  University  of  Kentucky,  and  a  report 
by  Professor  William  Kovacic  of  George 
Mason  University,  currently  visiting  at 
Washington  College  of  Law,  American 
University,  on  choice  of  forum  for 
government  contract  bid  protest 
disputes.  The  Committee  will  also 
complete  work  on  a  project  on 
procedures  of  the  Foreign-Trade  Zones 
Board. 

Attendance  at  the  meetings  is  open  to 
the  interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  one  day  in  advance. 
The  chairman  of  each  committee,  if 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  each  meeting  will 
be  available  on  request. 

Dated:  September  8. 1994. 
Michael  W.  Bowers, 
Depu  ty  Research  Director. 
[PR  Doc.  94-22645  Filed  9-12-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Draft  Environmental  Impact  Statement; 
Office  Complex  at  Beltsville 
Agricultural  Research  Center,  Prince 
George's  County,  MO 

Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  the 
U.S.  Department  of  Agriculture  (USDA) 
has  prepared  a  Draft  Environmental 
Impact  Statement  (EIS)  for  construction 
of  a  350,000  square  foot,  low-rise  office 
complex  plus  associated  parking  on 
federal  land  within  the  Beltsville 
Agricultural  Research  Center,  Prince 
George's  County,  Maryland.  The  project 
provides  for  consolidation  of  USDA 
functions  currently  located  in  leased 
facilities  in  Maryland  and  the  District  of 
Columbia,  and  in  the  USDA 
Headquarters  South  Building,  which 
will  be  renovated.  Since  initiating  the 
EIS  process  with  a  public  scoping 
meeting  in  January.  1994.  the  size  of  the 
proposed  office  complex  has  been 
decreased  by  USDA  from  700,000  s.f.  to 
350,000  s.f. 

The  Draft  EIS  considers 
environmental  impacts  from  project 
implementation  on  each  of  three  (3) 


possible  government-owned  sites:  Site 
A,  100±  acres  north  of  the  Capital 
Beltway,  southeast  of  the  Rhode  Island 
Avenue/Surmyside  Avenue  intersection; 
Site  B.  120±  acres  east  of  the  Baltimore- 
Washington  Parkway,  southeast  of  the 
Powdermill  Road/Soil  Conserv-ation 
Service  Road  intersection;  and  Site  D. 
94±  acres  southeast  of  the  Edmonston 
Road/Beaverdam  Road  intersection.  A 
"No  Action"  alternative  is  also 
considered.  Potential  environmental 
impacts  include  short-term 
construction-related  impacts,  and  long- 
term  changes  in  traffic,  socio-economic 
and  physical  conditionlfc  The  Draft  EIS 
is  available  for  inspection  at  the 
Beltsville,  Greenbelt,  and  College  Park 
Public  Libraries,  and  upon  request  from 
the  USDA  Headquarters  at  the  address 
given  below. 

A  Public  Hearing  on  the  Draft  EIS  will 
be  held  on  October  27, 1994,  at  7:00 
p.m.  in  the  auditorium  of  the  Beltsville 
Agricultural  Research  Center,  Building 
003, 10300  Baltimore  Avenue, 
Beltsville,  Maryland  20705.  A  short 
presentation  by  USDA  summarizing  the 
Draft  EIS  will  precede  a  period  for 
public  comments.  Oral  comments 
should  be  limited  to  ten  (10)  minutes 
each.  Agencies  and  the  public  are 
invited  to  provide  written  comments  on 
the  Draft  EIS,  in  addition  to,  or  in  lieu 
of,  oral  comments  at  the  Public  Hearing. 
All  written  comments  must  be  mailed, 
no  later  than  October  27,  1994  to:  Mr. 
Michael  V.  Sazonov,  Contracting  Office 
Technical  Representative,  U.S. 
Departnient  of  Agriculture,  Office  of 
Operations,  Washington  Area  Service 
Center,  South  Building.  Room  S-313, 
14th  and  Independence  Avenue  SW., 
Washington,  D.C.  20250;  Telephone 
(202)  720-2804. 
Wardell  C.  Townsend.  Jr., 
Assistant  Secretary  for  Admlnistmtion. 
[FR  Doc.  94-22546  Filed  9-12-94;  8:45  am) 
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Soil  Conservation  Service 

Burgess  Community  Flood  Prevention; 
RC&D  Measure,  South  Carolina 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 


Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Parts  1500-1508);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation' Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  (EIS)  is  not  being  prepared  for 
the  Burgess  Community  Flood 
Prevention  RC&D  Measure,  Horry 
County,  South  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jose  J.  Acevedo,  Acting  State 
Conservationist,  Soil  Conservation 
-Service,  1835  Assembly  Street,  Room 
950,  Columbia,  South  Carolina,  29201, 
telephone  (803)  765-5681. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  evaluation  of  this 
federally-assisted  action  indicates  that 
the  proposed  measure  will  not  cause 
significant-adverse  local,  regional,  or 
national  impacts  on  the  environment. 
As  a  result  of  these  findings,  Mr.  Jose  J. 
Acevedo,  Deputy  State  Conservationist, 
has  determined  that  the  preparation  and 
review  of  an  EIS  is  not  needed. 

The  proposed  action  is  to  reduce 
flooding  and  improve  fiovv  conditions 
on  4.0  miles  of  new  and/or  renovated 
channels  to  facilitate  the  removal  of 
stormwator. 

The  Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency-  The 
basic  data  developed  during  the 
environmental  evaluation  and  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  interested 
parties  at  the  Soil  Conservation  Service, 
1202  1st  Avenue,  Conway,  South 
Carolina  29526,  (803)  248-9118. 

The  FONSI  has  been  sent  to  interested 
federal,  .state,  and  local  agencies  and 
other  interested  parties.  Alimited 
number  of  copies  of  the  FONSI  are 
available  to  fill  single  copy  requests. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication. 

This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  As.sistance  under  No. 
10.904— Watersheld  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12.372  which  requires 
intergovernmental  consultation  with  .Stato 
and  Local  Officials. 


Dated:  September  1, 1994. 
Jose  |.  Acevedo, 

Acting  State  Consen-ationist. 

Finding  of  No  Significant  Impact  for 
Burgess  Community  Flood  Prevention 
Measure  RC&D  Measure  Horry  County, 
South  Carolina 

Introduction 

The  Burgess  Community  Flood 
Prevention  RC&D  Measure  is  a  federally 
as^sted  action  authorized  for  planning 
under  Public  Law  97-98,  Agriculture 
and  Food  Act  of  1981/An 
environmental  assessment  was 
undertaken  in  conjunction  with  the 
development  of  the  plan.  This 
assessment  was  conducted  in 
consultation  with  local.  State,  and 
Federal  agencies  as  well  as  with 
interested  organizations  and 
individuals.  Data  developed  during  the 
assessment  are  available  for  public 
review  at  the  following  location: 

U.S.  Department  of  Agriculture.  Soil 
Conservation  Service,  1202  isi  Avenue, 
Conway,  South  Carolina  29526 

Reconunended  Action 

Proposed  is  the  construction  of  the 
Burgess  Community  Flood  Prevention 
Measure  consisting  of  four  miles  of  new 
and/or  renovated  channels  in  order  to 
properly  remove  the  stormwater  from 
the  residential  areas  of  the  watershed. 
The  proposed  measure  plan  will  reduce 
flooding  around  113  homes  and  reduce 
flooding  of  roads. 

Effect  of  Recommended  Action 

The  proposed  action  will  protect  the 
private  and  public  improvements  within 
the  watershed  by  improving  the  removal 
of  excess  stormwater.  The  channels 
which  will  be  constructed  or  modified 
will  be  designed  to  remove  the  10  year 
frequency  storm  event.  Streainflow  will 
be  stabilized  to  the  extent  that  peak 
flood  flow  rates  will  be  slightly  reduced 
and  flow  will  be  attenuated. 

The  project  will  impact  0.76  acres  of 
wetlands.  The  channels  depths  will  be 
designed  from  0.0  feet  to  a  maximum 
depth  of  5.0  feet.  This  design  will 
permit  out  of  bank  flow  while 
minimizing  any  hydrological  change  to 
the  surrounding  wetlands.  All  spoil  and 
debris  will  be  removed  from  the 
wetlands. 

"There  will  be  a  land  use  change  of 
approximately  15  acres.  These  changes 
are  a  Result  of  land  clearing  to 
accommodate  easements  and  channel 
location.  The  change  is  from  forested  to 
open  vegetated  maintenance  road 
adjacent  to  the  channel.  A  vegetated 
plan  will  be  developed  by  the  SCS 
biologist  in  consultation  with  the  U.S. 


Fish  and  Wildlife  Service  and  the  South 
Carolina  Department  of  Natural 
Resources. 

The  proposed  project  will  improve 
quality  of  life  and  improve  the  health  ol 
the  community.  The  removal  of  ponded 
stormwater  will  allow  the  septic 
sy.stems  to  work  more  effectively, 
improving  the  surface  and  groundwater 
quality. 

An  initial  management  survey  of 
cultural  resources  coilcluded  that  no 
significant  adverse  impacts  will  occur  to 
cultural  resources  in  the  project  area. 
SCS  archaeologist  will  conduct  a 
complete  sun,'ey  of  the  project  area  prior 
to  the  commencement  of  any  project 
component. 

Threatened  and  endangered  plant 
species  have  been  identified  in  the 
project  area  in  recent  history  but  will 
not  be  impacted  by  the  proposed 
project.  SCS  in  consultation  with  U.S. 
Fish  and  Wildlife  Service  concluded 
that  the  proposed  project  as  planned 
will  not  adversely  affect  federally  listed 
or  proposed  endangered  and  threatened 
species  in  Phase  I.  Field  investigations 
have  not  revealed  any  endangered 
species  in  Phase  II  or  III  due  to  other 
habitat  changes. 

Fish  and  wildlife  habitats  will  be 
temporarily  disturbed  during  the 
installation  of  the  project.  The  project 
will  provide  long-term  benefits  by 
providing  diversity  in  landuse  by 
creating  open  space,  wildlife  plantings, 
and  improved  water  quality. 

No  significant  adverse  environmental 
impacts  will  result  from  installations, 
with  the  exception  of  minor 
inconveniences  to  local  residents  during 
construction. 

Alternatives 

The  measure  plan  consisted  of  three 
alternatives,  the  no  action  plan,  . 
construction  of  4  miles  of  channels,  and 
the  removal  of  all  residents  from  the 
flood  area.  Alternative  2,  the 
construction  and  modification  of  the 
channels,  was  chosen  as  the  best 
economical  and  cost  effective  solution. 
Alternative  No.  2  has  been  modified 
three  times  to  avoid  possible 
endangered  species  habitat  and 
wetlands  at  the  request  of  those  agencies 
involved  in  the  comment  processes. 

Consultation — Public  Participation 

Formal  agency  consultation  began 
with  the  initiation  of  the  notification  ot 
the  State  Single  Point  of  Contact  for 
Federal  Assistance  in  April  1992. 
Agencies  were  again  notified  when 
planning  was  authorized  in  August 
1992. 

Scoping  meetings  were  conducted 
with  SCS  staff  and  included 
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representatives  from  U.S.  Fish  and 
Wildlife  Service,  U.S.  Anny  Corps  of 
Engineers,  South  Carolina  Wildlife  and 
Marine  Resources  Department,  South 
Carolina  Department  of  Health  and 
Environmental  Control,  and  South 
Carolina  Coastal  Council.  Meetings  were 
held  during  April  1992,  September 
1992.  June  1993,  and  September  1993. 
Planning  involved  all  agencies 
identified  and  included  county 
government  and  landowners  within  the 
project  area. 

Specific  consultation  was  conducted 
with  the  state  Historic  Preservation 
officer  and  residents  within  the 
watershed  as  to  cultural  and  historical 
resources. 

The  measure  plan  was  transmitted  to 
all  participating  and  interested  agencies, 
groups,  and  individuals  for  review  and 
comments  in  January  1994.  Public 
meeting  with  landowners  and  sponsors 
were  held  throughout  the  planning 
process  to  keep  all  interested  parties 
informed  of  the  study  progress  and  to 
obtain  public  input  to  the  measure  plan 
and  environmental  evaluation. 

Agency  consultation  and  public 
participation  to  date  has  shown  no 
unresolved  conflicts  with  the 
implementation  of  the  selected  plan. 

Conclusion 

The  Environmental  Assessment 
summarized  above  indicates  that  this 
Federal  action  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  Therefore  based  on  the 
above  findings,  I  have  determined  that 
an  environmental  impact  statement  for 
the  Burgess  Community  Flood 
Prevention  Measure  is  not  required. 

.  Dated:  September  1, 1994. 
Jose  ].  Acevedo, 

Deputy  State  Conservationist. 

IFR  Doc.  94-22537  Filed  9-12-94:  8:45  ami 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  U.S.  Agency  for  International  . 
Development  (USAID)  has  authorized 
the  guaranty  of  loans  to  the  Democratic 
Socialist  Republic  of  Sri  Lanka 
("Borrower")  as  part  of  USAID's 
development  assistance  program.  At  this 
time,  the  Government  of  Sri  Lanka  has 
authorized  USAID  to  request  proposals 
from  eligible  lenders  for  a  loan  under 
this  program  of  $10  MiUion  U.S.  Dollars 
(US$10,000,000).  The  Government  of  Sri 
Lanka  ("GOSL")  has  retained  the 
services  of  a  Financial  Advisor  for  this 


borrowing.  Interested  U.S.  lenders  or 
investment  bankers  may  submit  bids 
either  directly  to  the  Borrower's 
representative  and  USAID  or  through 
the  Financial  Advisor  retained  by  GOSL 
for  the  borrowing. 

The  names  and  addresses  of  (1)  The  - 
Borrower's  representative,  and  (2)  the 
Borrower's  Financial  Advisor  for  this 
financing  (for  those  who  wish  to  bid 
through  the  Financial  Advisor),  to  be 
contacted  by  interested  U.S.  lenders  or 
investment  bankers,  as  well  as  the 
amount  of  the  loan  and  project  number, 
are  indicated  below: 

Government  of  Sri  Lanka 

Project  No.:  383-HG-004—SW.000.000 

Housing  Guaranty  Loan  No.:  383-HG- 
004  AOl 

1.  Attention:  (Mrs.)  V.M.Y.  Casie  Chitty. 

Director  General 
Address:  Ministry  of  Finance. 

Department  of  Fiscal  Policy  and 

Economic  Affairs.  The  Secretariat, 

Colombo  1,  Sri  Lanka 
Telex  No.:  21409  CE 
Telefax  No.:  Oil  (94)  1-449-823 

(preferred  communication) 
Telephone  Nos.:  Oil  (94)  1-433-357* 

or  Oil  (94)  1-^34-278 

2.  Attention:  Mi;.  Miner  H.  Warner, 

President 

Address:  Public  Resources 
International.  21  West  Street  (27th 
Floor).  New  York,  N.Y.  10006 

Telefax  No.:  (212)  363-8399 
(preferred  communicationj 

Telephone  No.:  (212)  363-8383 

Interested  lenders  should  contact  the 
Borrower,  or  its  Financial  Advisor  (if 
they  wish  to  bid  via  GOSL's  Financial 
Advisor),  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  direct  to  the 
Borrower's  representative  with  copies  to 
the  Borrower's  Financial  Advisor  by 
Tuesday.  September  20, 1994, 12:00 
noon  Eastern  Daylight  Time.  Bids 
should  be  open  for  a  period  of  48  hours 
from  the  bid  closing  date.  Please  note 
that  the  Borrower  reserves  the  right  to 
accept  or  reject  any  bid  without  being 
obliged  to  give  any  reasons.  Copies  of  all 
bids  should  be  simultaneously  sent  to 
the  following: 

1.  Mr.  Eari  Kessler,  Director/RHUDO/ 

New  Delhi 
USAID/New  Delhi,  India 
(Street  address:  c/o  American 

Embassy.  Chanakyapuri  New  Delhi- 

110  021.  India) 
Telefax  No.:  Oil  (91)  11-686-8594 

(preferred  communication) 
Telephone  No.:  Oil  (91)  11-686-5301 


2.  Ms.  Kamalini  Fernando.  Housing 

Advisor 
USAID/Colombo,  Sri  Lanka 
(Street  Address:  USAID/Colombo,  356 

Galle  Road.  Colombo.  Sri  Lanka) 
Telefax  Nos.:  Oil  (94)  1-574-333  or 

Oil  (94)  1-574-500  (preferred 

communication) 
Telephone  No.:  Oil  (94)  1-574-296 

3.  Mr.  David  Grossman.  Assistant 

Director/ 

Mr.  Peter  Pirnie.  Financial  Advisor 

Address:  U.S.  Agency  for 
International  Development,  Office 
of  Environment  and  Urban 
Programs  G/ENV7UP.  Room  401, 
SA-2  Washington.  D.C.  20523-0214 

Telex  No.:  892703  AID  WSA 

Telefax  Nos.:  (202)  663-2552  or  (202) 
663-2507  (preferred 
communication) 

Telephone  No.:  (202)  663-2530  or 
(202)663-2547 

For  your  information  the  Borrower  is 
currently  consideriqg  the  following 
terms: 

(1) /Amount;  U.S.  $10  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal  (during  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Fate:  Alternatives  of  both 
fixed  and  variable  rate  loans  are 
requested. 

(a)  Variable  Interest  Rate:  To  be  based 
on  the  three-month  or  six-month  British 
Bankers  Association  LIBOR,  preferably 
with  terms  relating  to  Borrower's  right 
to  convert  to  fi.xed.  The  rate  should  be 
adjusted  weekly. 

(b)  Fixed  Interest  Bate:  If  rates  are  to 
be  quoted  on  a  spread  over  an  index,  the 
lender  should  use  as  its  index  a  long 
bond,  specifically  the  7Vi%  U.S. 
Treasury  bond  due  November  15.  2024. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

(5)  Prepayment:  (a)  Offers  should 
include  any  options  for  prepayment  and 
mention  prepayment  premiums,  if  any. 

(b)  Federal  statutes  governing  the 
activities  of  the  USAID  Housing 
Guaranty  program  require  that  the 
proceeds  of  USAID-guaranteed  loans  be 
used  to  provide  affordable  shelter  and 
related  infrastructure  and  services  to 
below  median-income  families.  In  the 
extraordinary  event  that  the  Borrower 
materially  breaches  its  obligation  to 
comply  with  this,  or  related, 
requirements.  USAID  reservjes  the  right,  • 


^mong  its  other  rights  and  remedies,  to 
accelerate  the  loan.  (It  should  be  noted 
that  since  the  inception  of  the  USAID 
Housing  Guaranty  Program  in  1962, 
USAID  has  not  exercised  its  right  of 
acceleration). 

(6)  Fees:  Please  note  that  Lenders' 
placement  fees  (if  any),  legal  fees,  and 
out-of-pocket  expenses  are  to  be 
included  in  the  rate  quoted  for  this 
financing  (i.e.,  such  fees  will  not  be 
deductible  from  the  proceeds  of  the 
loan).  The  initial  up  front  fees  of  USAID 
and  the  Paying  and  Transfer  Agent  shall 
be  payable  at  closing  from  the  proceeds 
of  the  loan.  In  the  event  of  bidding 
through  the  Financial  Advisor,  the 
Investor  is  required  to  arrange  with  the 
Financial  Advisor  regarding  the  fees  to 
be  paid,  which  are  also  to  be  included 
in  the  interest  rate  to  be  quoted. 

(7)  Closing  Date:  Not  to  exceed  60 
days  from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  tenns  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and    ■, 
thereafter,  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between- USAID 
and  the  Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of  - 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  from:  Mr.  Peter  M.  Kimm, 
Director.  Office  of  Environment  and 
Urban  Programs,  U.S.  Agency  for 
International  Development,  Room  401, 
SA-2,  Washington,  D.C.  20523-0214, 
Fax  Nos:  (202)  663-2552  or  663-2507, 
Telephone:  202/663-2530. 


Dated:  September  9. 1994. 
Michael  G.  Kitay, 

Assistant  General  Counsel.  Bureau  for  Global 
Programs,  Field  Support  and  Research. 
Agency  for  International  Development. 
(PR  Doc.  94-22680  Filed  9-12-94;  8:45  ami 
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Voluntary  Foreign  Aid  Advisory 
Committee;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA)  on: 

Date:  Wednesday,  October  5. 1994,  9:00 
a.m.  to  5:00  p.m. 

Location:  Dean  AchesSn  Auditorium. 
Department  of  State,  Washington,  DC. 

During  the  meeting.  USAID  Administrator 
J.  Brian  Atwood  and  other  speakers  from 
USAID  and  the  PVO  community  will  discuss 
USAID  policies  that  affect  the  U.S.  private 
and  voluntary  community.  Agenda  topics  for 
this  meeting  include:  reform  of  the  USAID 
procurement  policies;  review  of  the  findings 
and  recommendations  of  the  Center  for 
Development  Information  and  Evaluation's 
new  study  on  "Development  Through  PVOs 
and  NGOs";  and  an.introduction  to  USAID's 
new  Global  Bureau. 

The  meeUng  is  free  and  open  to  the  public. 
However,  notification  by  .Friday..  September 
30. 1994,  through  the  Advisory  Committee's 
Office  Is  required. 

Persons  wishing  to  attend  the  meeting 
must  call  Theresa  Oakley  (703)  351-0243  or 
FAX  (703)  351-0212.  Persons  attending  must 
include  their  name,  organization,  birth  date 
and  social  security  number  for  security 
purposes. 

Dated:  September  2, 1994. 
Adele  Liskov, 

Deputy  Director.  Office -of  Private  and 
Voluntary  Cooperation,  Bureau  for 
Humanitarian  Assistance. 
|FR  Doc.  94-22535  Filed  9-12-94;  8^45  am) 
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CENTRAL  INTELLIGENCE  AGENCY 

Privacy  Act  of  1974:  Amendment  of 
CIA  System  of  Records  (CIA-72)  and 
Elimination  of  CIA  System  of  Records 
(CIA-15) 

AGENCY:  Central  Intelligence  Agency. 
ACTION:  Notice  of  amended  and 
eliminated  system  of  records  subject  to 
the  Privacy  Act. 

summary:  The  Central  Intelligence 
Agency  is  providing  notice  of  the 
amendment  of  a  system  of  records  and 
the  elimination  of  a  system  of  records  in 
its  current  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a). 


EFFECTIVE  DATE:  This  action  is  effective 
Octot)er  13,  1994,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Wright,  Information  and  Privacy 
Coordinator,  Central  Intelligence 
Agency.  Washington.  D.C.  20505, 
telephone:  (703)  351-2083. 

SUPPLEMENTARY  INFORMATION:  The 
record  system,  identified  as  CIA-72,  is 
to  be  entitled:  Inspector  General 
Investigative  Records.  CIA-72  has  been 
updated  and  expanded  to  include 
appropriate  portions  of  a  system  of 
records  entitled  "Employee  Grievance 
Files"  (aA-15).  which  is  hereby  being 
eliminated  as  a  CIA  record  system, 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 
Accordingly,  CIA-15  (as  initially 
published  in  the  Federal  Register  on  28 
August  1975  and  subsequently  in  the 
Federal  Register  Privacy  Act  Issuances 
Compilations,  Volume  IV,  the  latest  of 
which  was  published  in  1991,  and  in  an 
upcoming  1993  compilation)  is  to  be 
deleted  from  the  listing  of  CIA  Privacy 
Act  systems  of  records.  Because  changes 
and  additions  have  been  made 
throughout  amended  CL^-72,  as 
published  in  the  Federal  Register  on  17 
April  1992.  it  is  being  published 
herewith  in  its  entirety. 

Dated:  September  8. 1994. 
Frank  |.  Ruocco, 

Depu  ty  Director  for  A  dministration . 

Structure  of  This  Revision 

This  revision  affects  primarily  the 
"ROUTINE  USES  OF  RECORDS 
MAINTAINED  IN  THE  SYSTEM. 
INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES:" 
section  of  CIA-72.  Minor  changes  are 
made  in  other  sections.  The  stnirtural 
outline  of  this  system  with  notations  as 
to  which  parts  are  changed  is  presented 
below: 

■S\'stem  Name: 

[Changed]  Inspector  General 
Investigative  Records. 

System  Location: 
[Unchanged] . 

Categories  of  Individuals  Covered  by  the 
System : 

[Changed]  This  section  now  includes 
"and  persons  who  have  filed  grievances 
v«th  tixe  Office  of  Inspector  Cieneral  or 
Agency  components."  This  revision 
incoiporates  records  previously 
included  in  CIA-15.  Employee 
Grievance  Files. 
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Categories  ofBecords  in  the  System: 

[Changedl  This  section  includes 
"prior  criminal  or  non-criminal  records 
of  individuals  covered  by  the  system, 
and  other  materials  relating  to  employee 
grievances  and  matters  of  interest  to  or 
being  investigated  by  the  Office  of 
Inspector  General." 

Authority  for  Maintenunce  of  the  System: 

[Changedl  Additional  authorities  have 
been  added  to  this  section. 

Eoutine  Uses  ofHfcords  Maintained  in  the 
System.  Including  Cattgories  of  Users  and 
thePurposesof  Such  Uses: 

[Changed]  Paragrnphs  a,  b,  h.  and  i 
include  information  from  the  current 
version  of  CIA-72  as  well  as 
information  previously  included  in 
CIA-15.  Paragraphs  c,  d,  e,  f,  g,  j.  k,  and 
the  last  sentence  of  paragraph  i  add  new 
material  concerning  additional  uses  of 
records  maintained  and  purposes  of 
such  uses. 

CIA-72 

SYSTEM  NAME: 

Inspector  General  Investigative 
Records. 

SYSTEM  location: 

Central  Intelligence  Agency, 
Washington,  D.C.  20505. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Agency  employees,  persons  with  a 
contractual  or  other  relationship  with 
the  Agency,  persons  who  are 
interviewed  by  or  provide  information 
to  the  Office  of  Inspector  General, 
persons  involved  with  or  knowledgeable 
about  a  matter  being  investigated  by  the 
Office  of  Inspector  General,  and  persons 
who  have  filed  grievances  with  the 
Office  of  Inspector  General  or  Agency 
components. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  of  interviews,  signed 
statements,  correspondence,  reports  of 
investigations,  forms,  cables,  internal 
CIA  memoranda,  prior  criminal  or  non- 
criminal records  of  individuals  covered 
by  the  system,  and  other  materials 
relating  to  employee  grievances  and 
matters  of  interest  to  or  being 
investigated  by  the  Office  of  Inspector 
General. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Central  Intelligence  Agency  Act  of 
1949,  as  amended— Pub.  L.  81-110,  50 
U.S.C.  403  et  seq. 
Section  506(a),  Federal  Records  Act  of 

1950  (44  U.S.C.  3101) 
National  Security  Act  of  1947,  as 

amended— Pub.  L.  80-253 


Executive  Order  12333 
Executive  Order  12356 
Intelligence  Authorization  At;t  of  1994 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  Records  in  the  system  are  used  and 
disclosed  by  members  of  the  Office  of 
Inspector  General  in  the  investigation  of 
matters  of  interest  or  concern  to  the 
Director  of  Central  Intelligence, 
Inspector  General,  and  senior  Agency 
officials,  including  grievances  and 
allegations  of  misconduct  by  Agency 
employees,  and  to  provide  information 
to  Agency  management  regarding 
personnel  matters,  and  for  evaluating 
current  and  proposed  programs,  policies 
and  activities,  selected  assignments,  and 
requests  for  awards  or  promotions. 

b.  Records  in  the  system  that  indicate 
a  violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program,  or  by  rule, 
regulation  or  order  pursuant  thereto,  or 
that  indicate  a  violation  or  potential 
violation  of  a  contractual  obligation, 
may  be  disclosed  to  the  appropriate 
agency,  whether  Federal,  state,  local, 
foreign,  or  international,  charged  with 
the  responsibility  for  investigating  or 
prosecuting  such  violation,  enforcing  or 
implementing  such  statute,  rule, 
regulation,  or  order,  or  with  enforcing- 
such  contract. 

c.  Records  in  the  system  may  be 
disclosed  to  a  Federal,  state,  local, 
foreign,  or  international  agency,  or  to  an 
individual  or  organization,  when 
necessary  to  elicit  information  relevant 
to  an  Office  of  Inspector  General 
investigation,  inquiry,  decision,  or 
recommendation. 

d.  Records  in  the  system  may  be 
disclosed  to  a  Federal,  state,  local, 
foreign,  or  international  agency  when 
requested  in  connection  with  the 
assignment,  hiring,  or  retention  of  an 
individual,  the  issuance  or  revocation  of 
a  security  clearance,  letting  of  a 
contract,  or  any  authorized  inquiry  or 
investigation  to  the  extent  that  the 
information  is  relevant  to  the  requesting 
agency's  decision  on  the  matter. 

e.  Records  in  the  system  may  be 
disclosed  to  any  Federal  agency  when 
documents,  witness  statements,  or  other 
information  obtained  from  that  agency 
are  used  in  compiling  the  system  record, 
or  when  the  record  is  relevant  to  the 
official  responsibilities  of  that  agency. 

f.  Unclassified  records  in  the  system, 
or  unclassified  portions  thereof, 
including  information  identifying 
individuals  covered  by  the  system,  may 
be  disclosed  to  the  public  when  the 
matter  under  investigation  has  become 


public  knowledge  or  the  Inspector 
General  determines  that  such  disclosure 
is  necessary  to  preserve  confidence  in 
the  integrity  of  the  Inspector  General 
process,  or  is  necessary  to  demonstrate 
the  accountability  of  CIA  employees, 
officers,  or  individuals  covered  by  the 
system,  un.ess  it  is  determined  that 
release  of  the  specific  information  in  the 
context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

g.  Records  in  the  system  pertaining  to 
an  employee  grievance  may  be  disclosed 
to  any  party  to  that  grievance  and  the 
facilitator  except  for  records  that 
disclose  the  identity  of  a  non-party  who 
provided  a  statement  during  the 
grievance  process. 

h.  Records  in  the  system  may  be 
disclosed  in  the  course  of  presenting 
evidence  to  a  court,  magistrate^  or 
administrative  tribunal,  including 
disclosures  in  the  course  of  settlement 
negotiations,  or  pursuant  to  statutes  or 
regulations  governing  the  conduct  of 
such  proceedings. 

i.  Records  in  the  system  may  be 
disclosed  to  representatives  of  the 
Department  of  Justice  or  of  any  other 
agency  that  is  responsible  for 
representing  Agency  interests  in    .  . 
connection  with  a  judicial, 
administrative,  or  other  proceedings. 
Record.s  may  also  be  disclosed  to  the 
Department  of  Justice  to  the  extent 
necessary  to  obtain  its  advice  on  any 
matter  relevant  to  an  Office  of  Inspe<;tor 
General  inve.stigation. 

j.  Records  in  the  system  may  be 
disclosed  to  the  Senate  Select 
Committee  on  Intelligence  and  the 
House  Permanent  Select  Committee  on 
Intelligence,  or  other  congressional 
committees,  or  the  staffs  thereof,  in 
connection  with  their  oversight  and 
legislative  functions. 

K.  Records  in  the  system  may  be 
disclosed  to  the  President's  Foreign 
Intelligence  Advisory  Board,  and  the 
Intelligence  Oversight  Board,  and  any' 
successor  organizations,  when  requested 
by  those  entities,  br  when  the  Inspector 
General  determines  that  disclosure  will 
assist  in  the  performance  of  their 
oversight  functions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  disk,  microfilm,  magnetic: 
disk,  and  paper. 

RETRIEVABILITY: 

By  name. 

SAFEGUARDS: 

Files  are  stored  in  vaulted  areas  or    - 
approved  metal  filing  cabinets.  Access 
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to  information  on  magnetic  disk  is  on  a 
limited  need-to-know  basis  and 
controlled  by  password  identifiers. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  destroyed  in 
accordance  with  the  records  control 
schedules  approved  by  the  Archivist  of 
the  United  States. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Inspector  General,  Central  Irttelligence 
Agency;  Washington,  D.C.  20505. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  learn  if  this 
system  of  records  contains  information 
about  them  should  direct  their  inquiries 
to:  Information  and  Privacy  Coordinator, 
Central  Intelligence  Agency, 
Washington,  D.C.  20505. 

Identification  requirements  are 
specified  in  the  Central  Intelligence 
Agency  rules  published  in  the  Code  of 
Federal  Regulations  (32  CFR  1901.131. 
Individuals  seeking  information  from 
this  system  of  records  must  comply  with 
these  rules. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  Agency's  Information 
and  Privacy  Coordinator  as  indicated  in 
the  notification  section  above. 

CONTESTING  RECORD  PROCEDURES: 

The  Central  Intelligence  Agency's 
regulations  for  access  to  individual 
records,  for  disputing  the  contents 
thereof,  and  for  appealing  an  initial 
determination  by  the  Central 
Intelligence  Agency  concerning  access 
to  or  correction  of  the  records,  are 
promulgated  in  the  Central  Intelligence 
Agency  rules  section  of  the  Code  of 
Federal  Regulations  (32  CFR  1901). 

RECORD  SOURCE  CATEGORIES: 

Agency  employees  and  contractors. 
Federal,  state,  and  local  officials,  private 
citizens,  and  foreign  nationals. 

jFR  Doc.  94-22589  Filed  9-12-94:  8:45  ami 
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DEPARTMErrr  OF  COMMEf^CE 
International  Trade  Administration 

[C-549-«11] 

Alignment  of  the  Final  Countervailing 
Duty  Determination  With  the  Final 
Antidumping  Duty  Determination: 
Disposable  Lighters  From  Thailand 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTJVE  DATE:  September  13. 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Heim  or  Thomas  McGinty. 
Office  of  Countervailing  Investigations. 
U.S.  Department  of  Commerce,  Room 
B099.  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  DC  20230; 
telephone:  (202)  482-3798  or  (202)  482- 
5055,  respectively. 

SUPPLEMENTARY  INFORMATION:  On  August 
9. 1994.  we  published  a  preliminary 
negative  countervailing  duty 
deterrtiination  pertaining  to  disposable 
lighters  ft-om  Thailand  (59  FR  40525). 

On  August  17.  1994.  in  accordance 
with  19  CFR  355.20(c)  (1994),  we 
received  a  request  from  petitioner  to 
align  the  due  date  for  the  final 
countervailing  duty  determination  with 
the  date  of  the  final  antidumping  duty 
determination  in  the  investigation  of 
dis]K>sable  lighters  from  Thailand. 
Accordingly,  the  final  determination  in 
this  countervailing  duty  determination 
is  due  not  later  than  January  3.  1995. 

This  notice  is  published  in 
accordance  With  19'CFR  355.20(c)(3) 
(1993). 
PaulL.  Joffe, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-22560  Filed  9-12-94;  8:45  am] 
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(A-475-ai31 

Correction  of  Ministerial  Errors  in 
Preliminary  Antidumping  Duty 
Determination:  Stainless  Steel  Bar 
From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  September  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  V. 
Irene  Darzenta  or  Katherine  Johnson, 
Office  of  Antidumping  Investigations. 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
D.C. 20230:  telephone (202) 482-6320  or 
(202)  482-4929.  respectively. 

Amended  Preliminary  Determination 

In  accordance  with  section  733(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
ActJ.  on  July  28. 1994,  the  Department 
of  Commerce  (the  Department)  made  its 
preliminary  determination  that  stainless 
steel  bar  (SSB)  from  Italy  was  being  sold 
at  less  than  fair  value  (59  FR  39736. 
August  4. 1994).  On  August  3  and  4, 
1994.  we  disclosed  the  calculations 
performed  in  our  preliminary 
determination  to  counsel  for  respondent 
Acciaierie  Valbruna  S.r.l.  (Valbruna) 
and  petitioners,  respectively,  pursuant 
to  their  requests.  On  August  10. 1994. 


and  August  11. 1994.  we  received 
timely  submissions  from  Valbruna  and 
petitioners,  respectively,  alleging 
ministerial  errors  in  the  Department's 
preliminary  determination  calculations. 
(For  specific  details  of  these  allegations 
and  our  analysis  of  them,  see 
Memorandum  from  David  L.  Binder  to 
Richard  W.  Moreland  dated  August  29. 
1994.) 

Respondent  claimed  that  the 
Department:  (1)  Incorrectly  added  to  the 
home  market  gross  unit  prices  certain 
freight  charges  associated  with  one  of 
their  warehouses  that  should  have  been 
deducted;  (2)  did  not  convert  home 
market  indirect  selling  expenses  and 
commissions  to  the  appropriate  unit  of 
measure  in  its  margin  analysis;  and  (3) 
incorrectly  calculated  the  impact  of  the 
value  added  tax  (VAT)  on  the  home 
market  indirect  selling  expense  offset 
(ESP  offset)  by  adding  the  VAT 
adjustment  relevant  to  the  ESP  offset  to 
FMV.  rather  than  deducting  it. 

Petitioners  claimed  that  the 
Department:  (1)  Incorrectly  calculated  a 
differences-in-merchandise  (difmer) 
adjustment  for  U.S.  sales  with  identical 
home  market  product  matches;  (2) 
incorrectly  added  the  home  market 
freight  expenses  associated  with  one  of 
Valbruna 's  warehouses  to  the  home 
market  gross  unit  prices  in  testing 
whether  Valbruna's  related  party  sales 
prices  were  at  arm's-length;  (3)  did  not 
convert  home  market  indirect  selling 
expenses  and  commissions  to  the 
appropriate  unit  of  measurement  in 
calculating  the  commission  offset  and 
ESP  offset  caps;  and  (4)  incorrectly 
calculated  the  VAT  tax  impact  on  ESP 
sales. 

We  agree  that  the  errors  alleged  by  the 
parties  are  ministerial  errors.  These 
errors,  taken  together,  will  constitute  a 
significant  ministerial  error  within  the 
meaning  of  the  Department's  proposed 
regulation  regarding  preliminary 
determinations,  in  that  their  correction 
will  result  in  a  difference  between  a 
dumping  margin  of  de  minimis  and  a 
margin  of  greater  than  de  minimis.  See 
section  353.15(g)(4)(ii)  of  the 
Department's  proposed  regulations  (57 
FR  1131,  January  10.  1992);  See  also 
Correction  of  Ministerial  Errors  in 
Preliminary  Antidumping  Duty 
Determination:  Sillcomanganese  from 
Ukraine.  59  FR  37969.  July  26.  1994. 
Therefore,  in  accordance  with  the 
procedures  set  forth  in  that  proposed 
regulations,  we  are  amending 
Valbruna's  preliminar)*  dumping 
margin.  The  corrected  dumping  margin 
for  Valbruna  is  0.44  percent  and  that  for 
"All  Others"  is  6.13  percent. 
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Suspension  of  Liquidation 

We  are  directing  Customs  Service  to 
correct  our  request  to  suspend 
-liquidation,  made  in  accordance  with 
section  733(d)fl)  of  the  Act,  for  all 
entries  of  SSB  from  Italy.  We  are 
directing  the  Customs  Service  to 
discontinue  suspension  of  liquidation  of 
all  entries  of  SSB  from  Italy  for 
Valbruna  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  4,  1994,  the  date  of 
publication  of  our  preliminary 
determination  notice  in  the  Federal 
Register.  Because  Valbruna's  dumping 
margin  is  de  minimis,  and  de  minimis 
margins  are  not  included  within  the  ail 
other  rate,  we  are  directing  the  Customs 
Service  to  correct  the  All  Others  rate  so 
that  it  will  only  reflect  the  rate  for 
Foroni  S.p.A.,  the  only  other  company 
investigated.  We  are  instructing  the  U.S. 
Customs  Service  that  any  cash  deposits 
or  bonds  collected  with  respect  to  SSB 
from  Italy  for  Valbruna  should  be 
released  or  refunded. 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Cu.stoms 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  SSB  from 
Italy  for  Foroni  S.p.A.  and  All  Others 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  4, 1994,  the  date  of  publication 
of  our  preliminary  determination  notice 
in  the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
revised  estimated  preliminary  dumping 
margins,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Manufacturer/pro- 
ducer/exporter 

Original 

margin 

(percent) 

Revised 

margin 

(percent) 

Acciaiene  Valbruna 
S.R.L. 

Foroni  S.p.A  

All  Others 

0.57 

613 
4.11 

0.44%  de 
minimis 
6.13 
6  13' 

NotiHcation  of  International  Trade 
Commission  (ITC) 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notiHed  the  ITC  of  our 
amended  preliminary  determination. 

This  amended  preliminary 
determination  is  published  in 
accordance  with  Section  733(f)  of  the 
Act. 


JMI 


Dated;  September  2. 1994. 
Paul  L.  Joffe, 

Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  94-22557  Filed  9-12-94:  8  45  ami 

BILLirKS  CODE  3S10-OS-P 

[A-469-805] 

Correction  of  Ministerial  Errors  in 
Preliminary  Antidumping  Duty 
Determination:  Stainless  Steel  Bar 
From  Spain 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  September  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  J.  Jenkins  or  Katherine  Johnson, 
Office  of  Antidumping  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Con.stitution  Avenue  NW.,  Washington, 
DC.  20230;  telephone  (202)  482-1756  or 
(202)  482-^929,  respectively. 

Amended  Preliminary  Determination 

In  accordance  with  section  733(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the   . 
Act),  on  July  28,  1994,  the  Department 
of  Commerce  (the  Department)  made  its 
preliminary  determination  that  stainless 
steel  bar  (SSB)  from  Spain  was  being 
sold  at  less  than  fair  value  (59  FR  39740, 
August  4. 1994).  On  August  4.  1994.  we 
disclosed  the  calculations  performed  in 
our  preliminary  determination  to 
counsel  for  respondent  Roldan,  S.A. 
(Roldan).  and  petitioners,  pursuant  to 
their  requests.  On  August  8.  1994.  and 
August  11, 1994,  we  received 
submissions  from  Roldan  and 
petitioners,  respectively,  alleging  a 
ministerial  error  in  the  Department's " 
preliminary  determination  calculation. 
Both  parties  alleged  that  the  Department 
did  not  convert  the  unit  prices  for 
marine  insurance  expenses  incurred  on 
U.S.  sales  from  Spanish  pesetas  to  U.S. 
dollars  for  purposes  of  calculating  its 
preliminary  antidumping  duty  margins. 
The  Department  subsequently 
determined  that  a  ministerial  error  did 
not  occur  when  it  performed  its  margin 
calculation.  (For  specific  details  of  this 
allegation  and  our  analysis,  see 
Memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford  dated 
August  15.  1994). 

On  August  23,  1994,  Roldan  requested 
that  the  Department  reconsider  its 
decision  that  it  did  not  make  a 
ministerial  error  in  its  handling  of 
marine  insurance  for  the  preliminary 
determination,  and  therefore  correct  the 
preliminary  determination.  We  have 
reconsidered  our  earlier  decision  and 


now  conclude  that  we  made  a 
ministerial  error  when  calculating  the 
preliminary  margin.  (See  memorandum 
from  Richard  W.  Moreland  to  Barbara  R. 
Stafford  dated  August  31, 1994). 

This  error  constitutes  a  significant 
ministerial  error  within  the  meaning  of 
the  Department's  proposed  regulation 
regarding  preliminary  determinations, 
in  that  its  correction  will  result  in  a 
difference  of  no  less  than  5  absolute 
percentage  points,  i.e.,  between  a 
dumping  margin  of  25.21  percent  and  a 
dumping  margin  of  1.92  percent. 
Therefore,  we  are  amending  Roldan's 
preliminary  dumping  margin.  See 
section  353. 15(g)(4)(ii)  of  the 
Department's  proposed  regulations  (57 
FR  1131,  January  10,  1992).  We  have 
converted  the  unit  prices  for  marine 
insurance  expenses  from  Spanish 
pesetas  to  U.S.  dollars  for  purposes  of 
deducting  the  movement  expense  from 
U.S.  price  and  for  purposes  of  making 
the  VAT  adjustment.  "The  corrected 
dumping  margins  are  1.92  percent  for 
Roldan  and  4.68  percent  for  "all 
others." 

Suspension  of  Liquidation 

We  are  directing  the  Customs  Service 
to  correct  our  request  to  suspend 
liquidation  in  accordance  with  section 
733(d)(1)  of  the  Act,  for  all  entries  of 
SSB  from  Spain  for  Roldan  and  for  "ail 
others". 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Cu.stoms 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  SSB  from 
Spain  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  4.  1994,  the  date  of 
publication  of  our  preliminary 
determination  notice  in  the  Federal 
Register.  The  Customs  Service  shall  - 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  revised  estimated 
preliminary  dumping  margins,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Manutacturer/pro- 
ducer/exporter 

Original 

margin 

(percent) 

Revised 

margin 

(percent) 

Roldan,  S.A 

Acenor,  S.A : 

All  others 

25.21 

8.96 

17.89 

1.92 
8.96 
4  68 

Notification  oflntemational  Trade 
Commission  (ITC) 

In  accordance  with  .section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
amended  preliminary  determination. 

This  amended  preliminary 
determination  is  published  in 


accordance  with  Section  733(f)  of  the 
Act. 

Dated:  September  2. 1994. 
Paul  L.  lofSe, 

Acting  Assistant  Secretary  for  Import 

Administration. 

iPR  Doc,  94-22558  Filed  9-12-94;  8:45  ami 

BILLING  CODE  3510-OS-P 


Carnegie  Institution  of  Washington  et 
al.;  Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce,  14lh  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-044.  Applicant: 
Carnegie  Institution  of  Washington. 
Stanford,  CA  94305.  Instrument:  Mass 
Spectrometer  System,  Model  Delta  S. 
Manufacturer:  Finnigan  MAT  GmbH. 
Germany.  Intended  Use:  See  notice  at  59 
FR  24690.  May  12.  1994.  fleasons;  The 
foreign  instrument  provides  a  sensitivity 
of  1  ion  of  CO2  per  1500  molecules  of 
CO:  in  the  source  and  an  internal 
precision  of  0.006  per  mil  for  100  bar  nl 
samples  of  COj.  Advice  Eeceived  From: 
National  Institutes  of  Health.  June  23. 
1994. 

Docket  Number:  94-061.  Applicant: 
Saint  Louis  University.  St.  Louis.  MO 
63103.  Instrument:  Two  Seismometers, 
Model  STS-2.  Manufacturer:  G. 
Streckeisen,  Switzerland.  Intended  Use: 
See  notice  at  59  FR  29417.  Reason.s.- The 
foreign  instrument  provides:  (1)  a 
bandwidth  of  0.003  to  5.0  Hz,  (2)  140  dS 
dynamic  range  and  (3)  portable  surface 
operation  with  self-centering  capability 
and  temperature  compensation.  Advice 
Received  From:  The  U.S.  Geological 
Survey.  July  21,  1994. 

Docket  Number:  94-066.  Applicant: 
University  of  Rhode  Island, 
Narragansett,  RI  02882.  Instrurinent:  Two 
Large  Volume  In-situ  Pumps  with 
accessories.  Model  C/4.  Manufacturer: 
Challenger  Oceanic  Systems  &  Services. 
United  Kingdom.  Intended  Use:  See 
notice  at  59  FR  31208.  Reasons:  The 
foreign  instrument  provides:  (1) 
pumping  and  filtration  of  1000  I/hour  of 


seawater  on  battery  power  at  depths  to 
5500  m.  (2)  programmable  operation 
and  (3)  deployment  of  manganese 
adsorber  cartridges.  Advice  Received 
From:  The  National  Oceanic  and 
Atmospheric  Administration.  July  22. 
1994. 

The  National  Institutes  of  Health.  The 
U.S.  Geological  Survey  and  The 
National  Oceanic  and  Atmospheric 
Administration  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pej-linent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foieign 
instruments. 
Pamela  Woods 

Acting  Director.  Statutor\'  Import  Programs 
Staff 

IFK  Doc.  94-22556  Filed  9-12-94;  8:45  ami 

BILUNG  COOE  3S10-O&-F 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  u.sed. 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C. 

Docket  Number:  94-090.  Applicant: 
Howard  Hughes  Medical  Institute.  Box 
9812.  New  Haven.  CT  06536. 
Instrument:  Phosphoimager  X-ray 
Diffraction  Area  Detector.  Manufacturer: 
MacScience  Co.  Ltd..  Japan.  Intended 
Use:  The  instrument  will  be  used  in 
determining  the  three-dimensional 
structures  of  proteins  and  nucleic  acids 
using  x-ray  crystallography.  The 
proteins  or  nucleic  acids  are  crystallized 
and  the  single  crystals  are  exposed  to  a 
beam  of  X-rays  which  diffracted  by  the 
crystals  give  rise  to  discreet  spots  of 
varying  intensities.  The  instrument  is 


used"  to  automatically  measure  the 
intensities  of  each  of  these  diffracted 
refiectionsand  write  them  out  on  disk. 
In  addition,  the  instrument  will  be  used  " 
for  Ph.D.  thesis  research  of  graduate 
students  in  the  Department  of  Molecular 
Biophysics  and  Biochemistry. 
Application  Accepted  bv  Commissioner 
of  Customs:  July  13.  1994.     • 

Docket  Number:  94-091.  Applicant: 
U.S.  Environmental  Protection  Agency, 
Environmental  Resean:h  Laboratory. 
Office  of  Research  and  Development. 
960  College  Station  Road.  Athens.  GA 
■  30605-2720.  Instrununt:  Isotope  Ratio 
Mass  Spectro.Tieter.  Model  OPTIMA. 
Manufacturer:  Fisons  Isotopic  Anah  sis. 
United  Kingdom.  Intended  Use:T\n; 
instrument  will  be  used  for  naturaF 
abundance-level  measurements  of  (1) 
the  stable  carbon  isotopic  compositions 
of  individual  peaks  resolved  by  gas 
chromatography,  and  (2)  the  stable 
carbon,  nitrogen  and  sulfur  isotopic 
compositions  of  .soil,  plant,  and  ani.nial 
materials.  These  samples  will  be  used  to 
study  transformations  of  C.  N,  S,  and  H 
in  terrestrial  soil-plant-water 
ecosystems.  Application  Accepted  bv 
Commissioner  of  Customs:  July  18. 
1994. 

Docket  Number:  94-092.  Applicant: 
The  University  of  Georgia.  Research 
Foundation.  Boyd  Graduate  Studies 
Research  Center.  Athens.  GA  30602. 
Instrument:  Motion  Analysis  System. 
Model  ELITEPLUS.  Manufacturer: 
Bioengineering  Technology  and 
Systems.  Italy.  Intended  Use:  The 
instrument  will  be  used  in  the 
biomechanical  analysis  of  human  and/ 
or  animal  gait  to  assist  researchers  in 
evaluating  the  effects  of  drugs,  disease, 
etc.  The  instrument  will  also  be  used  in 
the  courses  Biomechanical  Systems 
Design.  BEN  470  and  BEN  670.  to 
analyze  loading  responses  of  joints 
during  gait,  to  learn  how  to  design 
prosthetic  devices  and  to  understand 
the  response  of  the  body  to  implants, 
drugs,  etc.  Application  Accepted  bv 
Commissioner  of  Customs:  July  18. 
1994. 

Docket  Number:  94-093.  Appiirant: 
The  University  of  Georgia.  Research 
Foundation.  Boyd  Graduate  Studies 
Research  Center.  .Athens,  GA  30fi02. 
Instrument:  Muscle  Response  System. 
Model  TELEMEG.  Manufacturer: 
Bioengineering  Technology  and 
Systems.  Italy.  Intended  Use:  The 
instrument  will  be  used  in  the 
biomechanical  analysis  of  human  and/ 
or  animal  gait  to  assist  researchers  in 
evaluating  the  effects  of  drugs,  di.sease. 
etc.  The  instrument  will  also  be  used  in 
the  courses  Biomechanical  Systems 
Design.  BEN  470  and  BEN  670.  to 
analyze  loading  responses  of  joints 
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during  gait,  to  learn  how  to  design 
prosthetic  devices  and  to  understand 
the  response  of  the  body  to  implants, 
drugs,  etc.  Application  Accepted  by 
Commissioner  of  Customs:  July  18. 
1994. 

Docket  Number:  94-094.  Applicant: 
Ujiited  States  Department  of  Energy. 
1000  Independence  Avenue,  SW, 
Washington.  DC  20585.  Instrument: 
Fuel  Cell.  Manufacturer:  Fuji  Electric 
Company.  Japan.  Intended  Use:  The 
instrument  will  be  used  for  study  in  the 
use  of  a  phosphoric  acid  fuel  cell  to 
propel  an  urban  transit  bus.  The  fuel 
tell  converts  hydrogen  and  oxygen  into 
ele<;tri(iil  power.  The  objectives  of  this 
program  are  to  develop  and  demonstrate 
a  methanol-fufcled,  PAFC/battery- 
povvered  urban  transit  bus  to  provide 
energy  savings,  petroleum  displacement 
and  air  qualify  improvements. 
Application  Accepted  by  Cnnimissioner 
of  Customs:  July  19,  1994. 
Pamela  Woods 

Aitini;  Dia-ctctr.  Statutory  Impott  P:nv,rams 
Staff   - 
jFK  !)(«.  •)4-22.S59  Fil.nJ  9-12-«M,  H:45  ami 

BILLMC  CODE  3510-DS-F 


National  Oceanic  and  Atmospheric 
Administration 

Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council;  Meetings 

AGENCY:  Jinncluaries  and  Reserv-srs 
Division  (SRD).  Office  of  Ocean  and 
Cnailnl  Resource  Management  (OCRM), 
N.itiona!  Ot.ean  Service  (NOS),  National 
Oceanii;  and  Atmospheric 
Administration  (NOAA).  Comnittrt:e. 
ACTION:  Monterey  Bay  National  Marine 
San(,Iuary  Advisor}'  Couni:iI  Open 
Meeting.     - 


SUMMARY:  The  Advisory  Council  was 
established  in  December  199.1  to  advise 
and  assist  the  Secretary  of  Commerce  in 
thf  implf^.nienfation  of  the  manag'^ment 
piaii  for  the  Monterey  Bay  Natiunrrl 
Mari!!  •  S.inctuary. 

Tinif    .. '/pi«re;  Friil.rv.  St'pli-r.ihcr  2;<. 
1«»!»4  tniii)  9  (K)  until  4:.1i).  The  nii*<'t!n8 
liK  iitii-n  viiV,  N'  i!  t.he  .*?a!>tH  Cniz  ihiT*^<» 
Y.u;h!  Club.  244  i'.h  Avopiii;.  .S.iitl.i  Cr.iz. 
t-ilifunii.i. 

."t^f^niYd-tJcniTjl  issun'i  n'l.)(c<l  UiXiir. 
Mon'x'iry  Rjy  N.iiional  .Marine  .Sarn  !u-iry  wrr 
•'xpci  t!'<l  to  be  (iii<.usst;d.  incliicling  tiie 
dt  vrj.ipmi  nS  of  a  M.iriiit  L.oeming  (Jftitiir  .if 
Fi-'r  t)n<;,  Fiirt  Mjson,  .San  Pram  isf.o. 

-Piihih:  p:irti(  •p!jtion:Thfi  m<n^ting  ivill  fy.- 
fijvn  to  the  public.  .S*ni(s  will  b<*  nv;ii';it)lt>  oi 
it  first  i.oitiP,  firstser.ecl  b:isis. 

For  further  infnnr.ation  contact:  Si  oH 
Kiithiv  a!  (408i  647-;201  or  Elfzal>ttb  Mr«;n- 
at  (:t()i)  713-3141. 

(Feiii'ral  Domtsiic  Assistanu;  (italrjg 
Niiniiier  n.429  Marine  .Siinrtfiary  Pittff^m] 


Dated :  September  7. 1 994 . 
VV.  Stanley  WiLs«a. 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management. 

|FR  Ekx;.  94-22579  Filed  9-12-94;  8:45  ami 

BH.L0<G  COOE  3StO-08-M 


Patent  and  TrademarH  Office 

Grant  of  Certificate  of  Interim 
Extension  of  the  Term  of  U.S.  Patent 
No.  4,043,306;  Dynabac 

AGENCY:  Patent  and  Trademark  Office. 

Commerce. 

ACTIOH:  Notice  of  Interim  Patent  Term 

E.xtension. 

summary:  The  Patent  and  Trademark 
Office  has  issued  a  certificate  under  35 
y.S.C.  Section  156(dK5)  for  a  one-year 
interim  extension  of  the  term  of  U.S. 
Patent  No.  4,048,306  that  claims  the 
human  dnig  product  known  as  Dynabac. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  A.i3ost  by  telephone  af  (703) 
305-9282;  or  by  mail  marked  to  his 
attention  and  addressed  tolhe 
Commissioner  of  Patents  and 
Trademarks,  Office  of  Special  Programs, 
Office  of  the  Deputy  Assistant 
Commissioner  for  Patent  Policy  and 
Projects,  Washington,  D.C.  20231. 
SUPPLEMENTARY  INF0RMATK3N:  Section 
156  of  title  35,  United  State^Code, 
generally  provides  that  tb^tih^df  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  if  the  patent  claims  a 
product,  or  a  method  of  making  or  using 
a  product,  that  has  been  subje<,t  to 
certain  defined  regulatory  review. 
Under  section  156,  a  patent  is  eligible 
for  term  extension  only  if  regulatory 
review  of  the  claimed  product  wgs 
completed  before  the  original  patent 
term  expired. 

On  December  3,  1903.  section  156  was 
amended  by  Pub.  L.  No.  103-179  to 
provide  that  if  the  owner  of  record  of 
the  patent  or  its  agent  reasonably 
expects  the  applicable  reg-ilatory  review 
period  to  exitjnd  beyond  ti;-  expiration 
of  the  patent,  the  owner  o.'  if.-;  agent  may 
submit  an  application  to  thrr 
Commissioner  of  Patents  and 
Tmdemarks  for  an  interim  exte;.>;ion  of 
the  patent  term.  If  the  Commi.ssioner 
determines  that,  except  for  permission 
to  market  or  use  the  product 
«  ommert.ially,  the  patent  would  be 
eligible  for  a  statutory  extension  cf  the 
patent  tenn,  the  Comniissioner  .shall 
issue  to  the  applic^int  j;  r.ertifi(.ate  of 
interim  extension  for  ii  frfriod  of  not 
more  than  one  vear. 

On  August  22,  1994.  L\l  Lilly  and 
('ompany,  on  behalf  of  die  patent  owner 
Boehringer  Ingelheim  GmbH,  filed  an 


application  under  35  U.S.C  section 

156(d)(5)  for  interim  extension  of  the 
term, of  U.S.  Patent  No.  4,048.306.  The  , 
application  states  that  the  patent  claims 
the  active  ingredient  Dirithromycin  in 
the  human  drug  product  Dynabac  and  .i 
method  of  using  the  product  under 
regulatory  review.  The  appUcation 
indicates  that  the  product  is  currently  -. 
undergoing  a  regulatory  review  before 
the  Food  and  Drug  Administration  lor 
permission  to  market  or  use  the  produd 
commercially.  The  original  term  of  the 
patent  is  set  to  expire  on  September  13. 
1994.  Applicant  requests  an  interim 
extension  of  the  term  of  the  patent  for 
a  period  of  one  year. 

Review  of  the  application  indicates 
that,  except  for  permission  to  market  or 
use  the  product  commercially,  the 
subje<i  patent  would  t)e  eligible  for  an 
extension  of  the  patent  term  under  35 
U.S.C.  section  1.56.  Since  it  is  apparent 
that  the  regulatory  review  period  may 
extend  beyond  the  expiration  of  the 
original  patent  term,  an  interim 
extension  of  the  patent  term  under  35 
U.S.C.  .se<,1ion  156(d)(5)  is  appropriate 
Accordingly,  an  interim  extension 
under  35  U.S.C!.  section  156(d)(5)  of  the 
term  of  U.S.  Patent  No.  4.048.306  has    - 
been  granted  for  a  period  of  one  year 
from  the  original  expiratiorrdate  of  the 
patent. 

DatoiJ:  .S«ptemt>er  6,  1994".. 
Midiael  K.  Kirk, 

Acting  A<:xistijnt  Secretary  of  Commerce  oml 

Acting  (xitnmissioner  of  Patents  and 

Tmdemarks. 

(FR  Doc.  94-225ti8  Fil.sd  9-12-94;  8:45  iim| 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Estat)lishment  of  a  New  Export  Visa 
Arrangement  for  Certain  Cotton,  Wool. 
MorvMade  Fiber,  Silk-blend  and  Non- 
Cotton  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Laos 

.St-ptiwlKTH,  1994. 
AGENCY:  Committo"  for  the 
hnplem'Titation  of  Textile  AgnenH-nis 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Conuiiissioner  of  Customs  est.3blishf  ng 
export  visa  requirements. 

EFFECTIVE  DATE:  October  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tall.i.riio.  International  Tr,idt> 
Spe<;iaiisl,  (3ffice  of  Textiles  and 
Apparel.  U.S.Dep,irtmi;nt  of  Con)n>«'n:e 
|202)4H2-t212. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended^? 
U.S.C.  1854). 

-  The  Governments  of  the  United  States 
and  the  Lao  People's  Democratic 
Republic  reached  agreement,  effected  by 
exchange  of  notes  dated  November  8. 
1993.  to  establish  an  e.xport  visa 
arrangement  for  certain  cotton,  wool, 
man-made  fiber,  silk-blend  and  non-' 
cotton  vegetable  fiber  te.xtiles  and  textile 
products,  produced  or  manufactured  in 
the  Lao  People's  Democratic  Republic 
and  exported  from  the  Lao  People's 
Democratic  Republic  on  and  after 
October  1,  1994.  Goods  exported  during 
the  period  October  1,  1994  through 
October  15,  1994  shall  not  be  denied 
entry  for  lack  of  a  visa.  AH  goods 
exported  after  October  15, 1994  must  be 
accompanied  by  an  appropriate  export 
visa. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993). 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  from  warehouse  for 
consumption,  will  meet  the  visa 
requirements  set  forth  in  the  letter 
published  below  to  the  Commissioner  of 
Cu.stoms. 

D.  Michael  Hutchinson, . 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  8.  1994. 
Commissioner  of  Customs. 
Department  of  the  Treasiir\.  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  December  9, 
1993;  pursuant  to  the  Visa  Arrangement  of 
November  8. 1993.  between  the  Covemments 
of  the  United  States  and  the  Lao  People's 
Democratic  Republic:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
.March  3. 1972,  as  amended,  you  are  directed 


to  prohibit,  effective  on  October  1 .  1994. 
entry-  into  the  Customs  territory  of  the  United 
States  (i.e.,  the  50  states,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico]  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  vvool, 
man-made  fiber,  silk-blend,  and  non-cotton 
vegetable  fiberlextiles  and  textile  products  in 
Categories  200-239,  300-369,  400-469.  600- 
670.  and  800-899,  including  merged  and  part 
categories,  produced  or  manufactured  in  the 
Lao  People's  Democratic  Republic  and 
exported  from  th"e  Lao  Peoples  Democratic 
Republic  on  and  after  October  1 .  1994  for 
which  the  Government  of  the  Lao  Peoples 
Democratic  Republic  has  not  issued  an 
appropriate  export  visa  fully  described 
below.  Should  additional  categories,  merged 
categories  or  part  categories  be  added  to  the 
bilateral  agreement,  the  entire  category(s)  or 
part  category(s)  shall  be  included  in  the 
coverage  of  this  arrangement  on  an  agreed 
effective  date.  Goods  exported  during  the 
period  October  1, 1994  through  October  15. 
1994  shall  not  be  denied  entry  for  lackof  a 
visa. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
commercial  invoice.  The  original  visa  shall 
not  be  stamped  on  duplicate  copies  of  the 
invoice.  The  original  invoice  with  the 
original  visa  stamp  will  be  required  to  enter, 
the  shipment  into  the  United  States. 
Duplicates  of  the  invoice  and/or  visa  may  not 
be  used  for  this  purpiose.    . 

Each  visa  stamp  shall  include  the 
fo  1 1  o  w  i  ng  i  n  forma  t  ion : 

1  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numerical  digit  forohe 
last  digit  of  the  year  of  export,  followed  bv 
the  two  character  alpha  country  code 
specified  by  the  International  Organization 
for  Standardization  (lSO)(the  code  for  the  Lao 
People's  Democratic  Republic  is  •LA"),  and 

a  six  digit  numerical  serial  number 
identifying  the  shipment;  e.g.,  4L,M 23456. 

2  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day.  month  and  year  on 
which  the  v:s,t  was  issued. 

3.  The  sigii.uure  and  the  printed  name  of 
the  issuing  official. 
.  4.  The  correct  category(s)i  merged 
category(s).  part  category(s).  quantity(s)  and 
unit(s)  of  quantity  in  the  shipment  as  set^ 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  (eg  .  "Cat.  340-510  DOZ") 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment  (e.g  ,  Categories  347/348 
may  be  visaed  as  347/348  or  if  the  shipment 
consists  solely  of  347  merchandise,  the 


shipment  may  be  visaed  as  "Cat.  .347. '  but 
not  as  "Cat.  348"). 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  printed 
name  of  signer,  category,  quantity  or  units  of 
quantity  are  missing,  incorrect  or  illegible,  or 
have  been  crossed  out  or  altered  in  any  way. 
If  the  quantity  indicated  on  the  visa  is  less' 
than  thai  of  the  shipment,  entry  shall  not  he 
peniiitted.  If  the  quantity  indicated  on  the 
visa  is  more  than  that  of  the  shipment,  entry 
shall  be  permitted  and  only  the  amount 
entered  shall  be  charged  to  anv  applicable 
quota. 

The  complete  name  and  address  of  a 
company  actually  involved  in  the 
manufacturing  process  of  the  textile  produc  t 
covered  by  the  visa  shall  be  provided  on  the 
textile  visa  docu.ment. 

If  the  visa  is  not  acceptable  then  a  new  visa 
must  be  obtained  from  the  Government  of  the 
Lao  Peoples  Democratic  Republic,  or  a  visa 
waiver  may  be  issued  by  the  U.S.  Department 
of  Commerce  at  the  request  of  the 
Covernment  of  Lao  People's  Democratic 
Republic,  and  presented  to  the  U.S.  Customs 
Service  before  any  portioii  of  the  shipment 
will  be  released,  the  waiver,  if  used,  only 
waives  the  requirement  to  present  a  visa  with 
the  shipment.  It  does  not  waive  the  quota 
rctquirement. 

If  import  quotas  are  in  force.  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit. 
If  a  shipment  from  Laos  has  been  allowed 
entry  into  the  commerce  of  the  United  Stales 
with  either  an  incorrect  visa  or  no  visa,  and 
redelivery  is  requested  but  cannot  be  made. 
U.S.  Customs  shall  chaige  the  shipment  to 
the  correct  category  limit  whether  or  not  a 
replacement  visa  or  visa  waiver  is  provided. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.S.S2.50  or  less, 
do  not  require  a  visa  for  cntr\ . 

A  facsimile  of  the  vi.sa  stamp  is  enclosed 
with  this  letter. 

The  actions  taken  concerning  the 
Government  of  the  Lao  People's  Democratic 
Republic  with  respect  to  imports  of  textiles 
and  textile  products  in  the  foregoii.g 
categories  have  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  vvhich  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  U.S.C.  553(a)(1) 
This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  far  the 
Implementation  of  Textile  Agreements. 


JMI 


46966 


Federal  Register  /  Vol.  59,  No.  176  /  Tuesday.  September  13.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  176  /  Tuesday.  September  13.  1994  /  Notices  46967 


itfr. 


-^i 


vfA 


-€>' 


•^ 


/cJVuo H*^^^"^'  '?f .Try    \% 
'<^AI^m*r'i  and  industry      \  ^ 

TEXTILE    tXV>3BT    LICENCE 
LICENCE         N  ■ 

CATEGORV    N 
QUANTITY 

DATE 

J  \signatuRE 


^ 


OF 


FACSIMILE  OF  VISA  STAMP  OF  THE  lAO  PEOPLE"S  DEMOCRATIC  REPUBLIC 


|FR  Do<:.  94-22642  Filial  »-12-94:  8  45  a«il 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Advisory  ComnMttee  on 
Women  in  the  Services  (DACOWITS) 
Meeting 

ACRON:  Notice  of  meeting;  Ch.inoe  in 
status  of  meeting. 


SUMMARY:  Pursuant  of  Public  Law  92- 
463,  as  amended,  (5  U.S.C.  App.  §  10 
(1972))  the  Executive  Committee  of  the 
Defense  Advisory  Committee  on  Women 
in  the  Sr-rvices  (DA(X)VVITS)  announced 
.1  forthcoming  meeting  in  the  Federal 
Register  on  Tuesday,  August  16,  1994  at 
59  FR  42035.  A  determination  has  been 
made  to  close  this  meeting,  under  Title 
5.  U.S.  Code,  Section  552b(c)(2)  and 
appendix  2.  Section  10(d).  The  purposes 
of  this  meeting  relate  solely  to  the 
internal  personnel  roles  and  pni«.tic-es  of 
DACOWITS.  Substantive  issues  will  not 
be  djscus.sed. 

DATES:  September  12,  1994.  8:31)  a.ra.- 
4  p.m. 

ADDRESSES:  PBC  Conference  Room 
3A682,  The  Pentagon,  Washington,  DC. 
FOR  FUR7>«R  tNTORMATION  CONTACT: 
Lieutenant  Commander  Martha  C. 
Gillette.  USN,  Office  of  DACOWITS  and 
Military  Women  Matters,  OUSD 
(Personnel  and  Readiness),  The 
Pentagon,  Room  3D769,  Washington,  DC 
20.301-4000,  Telephone  (703)  697-2122. 


Dated:  SeptenilxM- 7.  1W4. 
Patricia  L.  Toppings, 

AHsrnate  OSD  Federal  Register  Liaison 

Officer,  Department  ofDeJease. 

IFK  Di)C  94-225yO  Filed  9-12-4M;  8:4S  ain| 

BILUNG  CODE  S000-04-M 

Department  of  the  Air  Force 

Intent  to  Grant  Exclusive  Patent 
License 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 
which  implements  Public  Law  96-517, 
the  Department  of  the  Air  Force 
announces  its  intention  to  grant  Cr 
Technologies.  37  Towie  Farm  Road, 
Complex  46,  Hampton,  NH  03842-1945, 
a  sole  proprietorship  which  is  in  the 
process  of  being  in(X)rporated  in  tbe 
State  of  New  Hampshire,  an  exclusive 
license  under.United  States  Patent 
Application  No.  08/263,207  filed  16 
June  1994  in  the  names  of  L.  Pierre  de 
Rochemont,  Michael  J.  Sust:avage, 
Daniel  F.  Ryder,  Jr.,  and  Mikhail 
Klugerman  for  "Method  To  Construcl   - 
C-Axis  Textured  Ceramic  Coatings, 
Filaments,  and  Multiple  Filament  Metal 
Composite  Structures." 

The  lit»nse  described  above  will  be 
granted  unless  an  objection  thereto, 
together  with  a  request  for  an 
opportunity  to  be  beard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  within  sixty  (60)  days  from 
the  date  of  publication  of  this  notice. 
Copies  of  the  patent  application(s)  may 


be  obtained,  on  request,  from  the  same 
addressee. 

All  communications  concerning  this 
notice  should  be  sent  to:  Mr.  Donald  ]. 
Singer,  Chief,  Patents  Division,  Air 
Force  Legal  Services  Agency,  HQ 
AFLSA/JACP.  1501  Wilson  Blvd.  room 
H0.5,  Arlington,  VA  22209-2403, 
Telephone  No.  (703)  696-9050. 
Palsy  J.  Conner, 

A  ir  Force  Federal  fle.yi'.vtef  Liaison  Officii  ■ 
(FK  Doc.  94-22591  Filwi '9-1 2-94;  SMS  ami 
BILUNG  CODE  3901-01-P 


Department  of  the  Army 

Meeting,  Board  of  Visitors,  United 
States  Military  Academy 

AGENCY:  United  States  Military 
At:adeiny,  DOD. 

ACTION:  Open  Meeting  notice. 

The  Open  Meetingnotice  published 
in  the  Federal  Register  (59  FR  44 134). 
for  the  Board  of  Visitors,  United  Slates 
Military.  Academy  on  23  Septemtx^r 
1994  has  been  changed  to  18  Novembi^r 
1994.  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advi.sory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
meeting: 

Name  of  (Mmmittee:  Board  of  Visitors, 
United  States  Military  Academy. 

Date  of  Meeting:  18  November  1904. 

Place  of  Meeting:  West  Point,  New  York 

Start  Time  of  Meeting:  8:00  a.m. 

Proposed  Agenda:  Annual  Report 
I*reparation;  Report  on  Admissions  Review. 


Director  of  Intercollegiate  AtWetics  Program 
Brief.  Report  on  Summer  Activities;  Update 
Reports  on  Infrastructure  Reyitalization  and 
Faculty  Restructuring. 

All  proceedings  are  open.  For  further 
information  contact  Lieutenant  Colonel  John 
|.  Luther,  United  States  Military  Academy, 
West  Point.  New  York  10996-5000; 
telephone  (914)  938-5870. 
Kenneth  L.  Denton, 
Army  Federal  Register.  Liaison  Officer. 
IFR  Dot;.  94-22592  Filed  9-12-94;  8;45  am] 

BILLING  CODE  3710-08-M 


Department  of  the  Army  Corps  of   ' 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Howard  Hanson  Dam 
Operating,  King  County,  WA 

AGENCY:  U.S.  Army  Corps  giP Engineers, 
'Seattle  District.  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  Seattte  District.  U.S.  Army 
Corps  of  Engineers  is  proposing  an 
Environmental  Impact  Statement  (EIS) 
for  the  Continuing  Operation  and 
Maintenance  of  the  Howard  Hanson 
Dam  on  the  Green  River,  King  Countv. 
Washington.  Even  though  this  project 
was  completed  before  the  National 
Environmental  Policy  Act  of  1969, It  is 
the  intent  of  the  Corps  to  prepare  an  EIS 
on  current  operations  which  have  an 
'  impact  on  notable  environmental 
amenities,  particularly,  resident  and 
anadromous  fish  resources. 
ADDRESSES:  U.S.  Array  Corps  of 
Engineers,  Seattle  District.  Planning 
Branch.  Environmental  Resources 
Section.  P.O.  Box  3755,  Seattle. 
Washington  98124-2255. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  McNeely,  (206)  764-3624.    . 
SUPPLEMENTARY  INFORMATION:  Howard 
A.  Hanson  Dam  was  originally 
authorized  as  the  Eagle  Gorge  Dam  and 
Reservoir  by  the  Flood  Control  Act  of 
1950.  Construction  was  completed  in 
1962.  Project  authorized  purposes  were 
flood  control,  augmentation  of  low 
flows,  irrigation  and  water  supply. 
Irrigation  in  the  Green  River  Valley  is  no 
longer  a  priority  and  the  project  has 
never  been  operated  for  water  supplv. 
Howard  Hanson  Dam  has  arrange  oT 
operational  choices  within  the 
parameters  of  the  authorized  uses  of  the 
project.  Throughout  the  years  that  HHD 
has  been  in  operation,  many 
downstream  changes  have  occurred  in 
land  use,  recreation,  k  fishery  resources 
and  resource  allocation  as  well  as  in 
general  environmental  awareness. 
These,  in  turn,  have  resulted  in 


operational  changes  and  adjustments 
primarily  related  to  refilling  the 
conservation  pool  and  controlling 
sediment  accumulation  in  the  reservoir. 
Seattle  District  proposes  to  operate  the 
project  for  fiood  control  and  low  flow 
augmentation  in  accordance  with  a  refill 
strategy  instituted  in  1992,  a  drought 
year,  In  coordination  with  resource 
agencies,  refill  will  begin  early  (April) 
and  discharge  flows  are  designed  to 
minimize  impacts  to  wild  steelhead 
spawning  downstream.  This  strategy  is 
dynamic  and  adjustments  will  be  made 
on  a  year-to-year  basis  as  new- 
knowledge  is  gained. 

Alternatives 

The  Corps  of  Engineers  has  three 
alternative  courses  of  action  available: 

1.  Operate  the  project  as  described 
above  (the  "no  action"  alternative 
because  it  is  the  existing  condition. 

2.  Operate  with  the  original 
parameters  generally  used  from  1962  to 
1983. 

3.  Operate  with  98%  reliability  with 
delay  of  refill  for  out-migration  of  upper 
watershed  fish — a  strategy  generally 
used  from  1984  to  1992.  ' 

Scoping  and  Public  Involvement 

Public  involvement  will  be  sought 
during  scoping  and  conduct  of  the  studv 
in  accordance  with  NEPA  procedures.  A 
public  scoping  parocess  has  been  begun 
to  clarify  issues  of  major  concern, 
identify  any  information  sources  that 
might  be  available  to  analyze  and 
evaluate  impacts,  and  obtain  public 
input  on  the  range  and  acceptability  of 
alternatives.  The  Notice  of  Intent 
formally  commences  the  scoping 
process  under  NEPA.  As  part  of  the 
scoping  process,  all  affected  Federal, 
.State  and  local  agencies,  Indian  Tribes, 
and  other  interested  private 
organizations,  including  environmental 
groups,  are  invited  to  comment  on  the 
scope  of  the  EIS.  Comments  are 
requested  concerning  project 
alternatives,  mitigation  measures, 
probable  significant  environmental 
impacts  and  permits  or  other  approvals 
that  may  be  required. 

The  following  key  areas  have  been 
identified  to  be  analyzed  in  depth  in  the 
draft  EIS: 

1.  Geology  and  Engineering  Design. 

2.  Water  Management. 

3.  Water  Quality. 

4.  Fisheries. 

5.  Wildlife. 

6.  Wetlands. 

7.  Cultural  Resources. 

8.  Socioeconomic  Resources. 


Other  Environmental  Review  and 
Coordination  Requirements 

All  review  and  coordination 
requirements  w'ill  be  fulfilled  via  this 
NEPA  process.  On-going  operations  of 
the  dam  are  continually  coordinated 
with  agencies  and  interested  publics. 

Scoping  Meeting 

A  scoping  meeting  is  not  scheduled 
for  this  EIS. 

Availability  of  Draft  EIS 

The  draft  EIS  is  scheduled  for  release 
in  the  spring  of  1995. 
Kenneth  L.  Denton, 

Annv  Federal  Register  Liaison  Officer. 

IFR  Doc.  94-22539  Filed  9-12-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Information  Collection 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Information 
Collection. 

SUMMARY:  This  information  collection 
will  be  used  to  explore  two 
methodological  issues:  whether  sur\ev 
methods  show  that  nonuse  values  exist 
for.nonenvironmental  goods  (e.g., 
consumer  willingness  to  pay  to  prevent 
the  job  losses  of  others);  and  a 
comparison  between  alternative  survey 
instruments.  See  Supplementary 
Information. 

DATES:  Respondents  are  requested  to 
submit  two  copies  of  all  correspondence 
related  to  this  issue.  Information  should 
be  submitted  within  15  days  of 
publication  of  this  notice  in  the  Federal 
Register.  If  you  expect  that  you  will  be 
submitting  information,  but  find  it 
difficult  to  do  so  within  the  15-day  time 
period,  please  advise  the  contact,  listed 
below,  of  your  intentions. 
ADDRESSES:  Comments  and  suggestions 
should  be  submitted  in  writing  to:  Ms. 
Peggy  Podolak,  Office  of  Economic 
Analysis  and  Competition  (PO-61), 
Office  of  Policy,  Department  of  Energy, 
1000  Independence  Avenue,  SW.. 
Washington,  DC  20585.  FAX  (202)  586- 
5391. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Ms.  Peggv 
Podolak,  at  the  above  address,  or  by 
telephone  at  (202)  586-6430. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  (DOE)  is  funding 
a  methodological  study  on  nonuse 
values.  A  nonuse  value  is  a  measure  of 
people's  willingness  to  pay  to  preserve 
the  mere  existence  of  something  even 
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though  they  never  plan  to  own,  use,  or 
directly  benefit  from  it.  The  first  portion 
of  the  study  addreses  whether  such 
values  exist  for  nonenvironmental 
services,  such  as  jobs  of  others  outside 
one's  community.  In  the  second  portion 
of  the  study,  willingness-to-pay  for 
single  items  considered  individually 
will  be  compared  to  willingne.ss-to-pay 
for  the  same  items  when  bundled.  These 
methodological  questions  will  be 
evaluated  in  a  trade-off  context,  with  the 
Columbia  River  Basin  in  the  Pacific 
Northwest  as  the  subject  of  the  study. 

This  study  is  being  performed  solely 
to  address  methodological  issues 
surrounding  the  estimation  of  nonuse 
values  and  will  not  be  used  for  any 
other  purpose.  In  particular,  DOE  seeks 
to  ascertain  whether  individuals  who 
state  positive  nonuse  values  for 
environmental  services  also  state 
positive  nonuse  values  for 
nonenvironmental  services  andhovv 
different  survey  methods  perform  to 
elicit  willingness-to-pay  valuations. 

The  method  used  here  will  be  a 
paper-and-pencil  survey  administered 
in  a  shopping  mall  in  or  near  Raleigh, 
North  Carolina.  Recruiters  will 
approach  shoppers  and  ask  if  they  are 
willing  to  take  the  survey.  It  will  take 
approximately  one-half  hour  for  each  of 
the  anticipated  200  respondents  to 
complete  the  questionnaire,  for  a  total 
information  collection  burden  of  100 
hours. 

DOE  recognizes  that  the  use  of  the 
mall-intercept  approach  which  is 
necessitated  by  the  Departments 
limited  resources  for  this  research 
entails  statistical  problems  that  render 
problematic  any  extrapolation  of  survey 
results  to  a  population  or  subpopulation 
other  than  the  actual  individuals 
sampled.  Thus,  the  results  of  this  survey 
will  be  used  solely  to  guide  future 
research  and  advance  the  development 
of  methods  for  estimating  nonuse 
values,  and  will  not  be  used  for  policy 
purposes  related  to  any  rulemaking, 
natural  resource  damage  assessment,  or 
other  substantive  government  program. 
DOE  believes  that  the  practical  utility  of 
this  research  justifies  the  small  burdens 
it  imposes  on  respondents. 

Issued  in  Washington,  DC  on  September  1 , 
1994. 
Abraham  E.  Haspel, 

Deputy  Assistant  Secretary  for  Economic  and 

Environmental  Policy. 

IFR  Doc  94-22606  Filed  9-12-94:  8:45  ami 
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Bonneville  Power  Administration 

Notice  of  Availability  of  Record  of 
Decision  for  the  Hermiston  Generating 
Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Energy  (DOE). 
ACTION:  Notice  of  Availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  which  states 
BPA's  decision  to  enter  into  a 
transmission  agreement  with  PacifiCorp 
to  transfer  (wheel)  electrical  power  from 
a  proposed  privately-owned,  combined- 
cycle  combustion  turbine  cogeneration 
plant  near  Hermiston,  Oregon.  BPA  has 
decided  to  transfer  the  power  relying  on 
the  Hermiston  Generating  Project 
Environmental  Impact  Statement  (EIS), 
and  other  information,  to  make  its 
decision. 

ADDRESSES:  Copies  of  the  ROD  and  EIS 
may  be  obtained  by  calling  BPA's  toll- 
free  document  request  line:  1-800-622- 
4520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  R.  Boorse — PC,  Bonneville  Power 
Administration,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621,  phone 
number  503-230-4261,  fax  number 
503-230-3752.  Or  you  may  also  call 
your  local  BPA  Area  or  District 
Manager. 

Issued  in  Portland,  Oregon,  on  August  30. 
1994. 

Randall  W.  Hardy. 

Administrator. 

IFR  Doc.  94-22607  Filed  9^12-94:  8:45  am] 
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Notice  of  Availability  of  Record  of 
Decision  for  the  PacifiCorp  Capacity 
Sale 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of- 
Energy  (DOE). 

ACTION:  Notice  of  Availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  which  states 
BPA's  decision  to  enter  into  an  1100 
megawatt,  long-term  capacity  sale 
contract  with  PacifiCorp,  a  private 
utility  in  the  Pacific  Northwest.  BPA  has 
made  this  decision  relying  on  the 
PacifiCorp  Capacity  Final 
Environmental  Impact  Statement  (FEIS). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Ary — PC,  Bonneville  Power 
Administration,  P.O.  Box  3621. 
Portland,  Oregon,  97208-3621,  phone 
number  503-230-^259,  fax  number 
503-230-3752.  Or  you  may  also  call 


your  local  BPA  Area  or  District 
Manager. 

Copies  of  the  ROD  and  FEIS  may  be 
obtained  by  calling  BPA's  toll-free 
document  request  line:  1-800-622- 
4520. 

Issued  in  Portland,  Oregon,  on  Septrnilu^r 
6.  1994. 

Randall  \V.  Hardy. 

Administrator. 

IFR  Doc.  94-22608  Filed  9-12-94:  8:45  ami 

BILUNG  CODE  6450-01-P-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  F-072] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  Evcon 
Industries,  Inc. 

AGENCY:  OfTice  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy.    ^ 

ACTION:  Decision  and  Order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-072) 
granting  a  Waiver  to  Evcon  Industries. . 
Inc.  (Evcon)  from  the  existing 
Department  of  Energy  (DOE)  test 
procedure  for  furnaces.  The  Department 
is  granting  Evcon 's  Petition  for  Waiver 
regarding  blower  time  delay  in 
calculation  of  Annual  Fuel  Utilization 
Efficiency  (AFUE)  for  its  AGU,  BGU. 
and  BGD  series  gas  furnaces. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
9138. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Evcon  has 
been  granted  a  Waiver  for  its  AGU, 
BGU,  and  BGD  series  gas  furnaces, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining 
AFUE. 
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Issued  in  Washington,  DC,  on  September  7. 
1994. 

Christine  A.  Ervin, 

■Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

In  the  Matter  of:  Evcon  Industries,  Inc. 
(Case  No.  F-072) 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than  automobiFes) 
was  established  pursuant  to  the  Energy 
Policy  and  Conservation  Act  (EPCA).  Public 
Law  94-163,  89  Stat.  917,  as  amended  by  the 
National  Energy  Conservation  Policv  Act 
(NECPA).  Public  Law  95-619.  92  Stat.  3266. 
the  National  Appliance  Energy  Conservation 
Act  of  1987  (NAECA),  Public  Law  100-12. 
the  National  Appliance  Energy  Conservation 
Amendments  of  1988  fNAECA  1988).  Public 
Law  100-357,  and  the  Energy  Policy  Act  of 
1992  (EPAct).  Public  Law  102-486.  106  Stat. 
2776.  which  requires  DOE  to  prescribe 
standardized  test  procedures  to  pleasure  the 
energy  consumption  of  certain  consumer 
products,  including  furnaces.  The  intent  of 
the  test  procedures  is  to  provide  a 
comparable  measure  of  energy  consumption 
that  will  assist  consumers  in  making 
purchasing  decisions.  These  test  procedures 
appear  at  10  CFR  Part  430,  Subpart  B. 

The  Departnient  amended  the  prescribed 
test  procedures  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  64108. 
September  26. 1980.  Thereafter.  DOE  further 
amended  its  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable  Energy 
(Assistant  Secretar>')  to  grant  an  Interim 
Waiver  from  test  procedure  requirements  to 
manufacturers  that  have  fjetitioned  DOE  for 
a  waiver  of  such  prescribed  test  procedures. 
51  FR  42823,  November  26, 1986. 

The  waiver  process  allows  the  -Assistant 
.Secretary  to  waive  t';uiporarily  test 
procedures  for  a  particular  basic  model  when 
a  petitioner  shows  that  the  basic  model 
contains  one  or  more  design  characteristics 
which  prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate  the 
basic  model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to  provide 
materially  inaccurate  comparative  data. 
Waivers  generally  remain  in  effect  until  final 
test  procedure  amendments  become  effective, 
resolving  the  problem  that  is  the  subject  of 
the  waiver. 

The  Interim  Waiver  provisions  added  by 
the  1986  amendment  allow  the  Assistant 
Secretary  to  grant  an  Interim  Waiver  when  it 
is  determined  that  the  applicant  will 
experience  economic  hardship  if  the 
Application  for  Interim  Waiver  is  denied,  if 
it  appears  likely  that  the  Petition  for  Waiver 
will  be  granted,  and/or  the  Assistant 
Secretary'  determines  that  it  would  be 
desirable  for  public  policy  reasons  to  grant 
immediate  relief  pending  a  determination  on 
the  l^ttion  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days  or 
until  DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is  sooner,  and 
may  be  extended  for  an  additional  180  days, 
it  ni?cessary. 


Evcon  filed  a  "Petition  for  Waiver."  dated 
May  11. 1994,  in  accordance  with  section 
430.27  of  10  CFR  Part  430.  The  Department 
published  in  the  Federal  Register  on  July  14. 
1994.  Evcon 's  petition  and  solicited 
■comments,  data  and  information  respecting 
the  petition.  59  FR  35916.  Evcon  also  filed 
an  "Application  for  Interim  Waiver"  under 
section  430.27(g)  which  DOE  granted  on  July 
9. 1994.  59  FR  35916.  July  14.  1994. 

No  comments  were  received  concerning 
either  the  "Petition  for  Waiver"  or  the 
"Interim  Waiver."  The  Department  consulted 
with  The  Federal  Trade  Commission  (FTC) 
concerning  the  Evcon  Petition.  The  FTC  did 
not  iiave  any  objections  to  the  issuance  of  the 
waiver  to  Evcon.    - 

Assertions  and  Determinations 

Evcon's  Petition  seeks  a  waiver  from  the 

-  DOE  test  provisions  that  require  a  1.5-minute 
time  delay  between  the  ignition  of  the  burner 
and  the  starting  of  the  circulating  air  blower. 
Evcon  requests  the  allowance  to  test  using  a 
-30-second  blower  time  delay  when  testing  its 
AGU.  BGU.  and  BGD  series  gas  furnaces. 
Evcon  states  that  since  the  30-second  delay 
is  indicative  of  how  these  models  actually 
operate  and  since  such  a  delay  results  in  a 
1.0  to  2.0  percent  improvement  in  overall 
energy  efficiency,  the  petition  should  be 
granted. 

L!nder  specific  circumstances,  the  DOE  test 
procedure  contains  exceptions  which  allow 
testing  with  blower  delay  times  of  less  than 
the  prescribed  1.5  minute  delay.  Evcon 
indicates  that  it  is  unable  to  take  advantage 
of  any  of  these  exceptions  for  its  AGU,  BGU. 

-  and  BCD  series  gas  furnaces. 

Since  the  blower  controls  incorporated  on 
the  Evcon  furnaces  are  designed  to  impose  a 
30-second  blower  delay  in  every  instance  of 
start  up,  and  since  the  current  provisions  do  - 
not  specifically  address  this  type  of  control, 
DOE  agrees  that  a  waiver  should  be  granted 
to  allow  the  30-second  blower  time  delay 
when  testing  the  Evcon  AGU.  BGU.  and  BGD 
series  gas  furnaces.  Accordingly,  with  regard 
to-testing  the  AGU.  BGU.  and  BGD  series  gas 
furnaces,  today's  Decision  and  Order 
exempts  Evcon  from  the  existing  provisions 
regarding  blower  controls  and  allows  testing 
with  the  30-second  delay. 
It  is.  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
Evcon  Industries.  Inc.  (Case  No.  F-072)  is 
hereby  granted  as  set  forth  in  paragraph  (2) 
below,  subject  to  the  provisions  of 
paragraphs  (3).  (4).  and  (5). 

(2)  Notwithstanding  any  contrary' 
provisions  of  Appendix  N  of  10  CFR  Part 
430.  Subpart  B.  Evcon  Industries,  Inc.,  shall 
be  permitted  to  test  its  AGU,  BGU.  and  BGD 
series  gas  furnaces  on  the  basis  of  the  test 
procedure  specified  in  10  CFR  Part  430,  with 
modifications  set  forth  below: 

0)  Section  3.0  of  Appendix  N  is  deleted 
and  replaced  with  the  following  paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/ASHRAE  Standard  103-«2  with 
the  exception  of  sections  9.2.2.  9.3.1.  and 
9.3.2.  and  the  inchtsioD  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to  Appendix 
N  as  follows: 


3.10  Gas-  and  Oil-Fueled  Central  Furnaces. 
The  following  paragraph  is  in  lieu  of  the 
requirement  specified  in  section  9.3.1  of 
ANSI/ASHRAE  Standard  103-82.  After 
equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the 
required  measurements  p»erformed.  turn  on 
the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  burner(s)  comes  on.  Aher  the 
burner  start-up.  delay  the  blower  start-up  by 
1.5  minutes  (t-).  unless:  (1)  the  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulating  blower, 
in  which  case  the  burner  and  blower  shall  bi' 
started  together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1^  minutes,  in  wl  ich  case  the 
fan  control  shall  be  permitted  to  start  the 
blower;  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  de%'ice 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  ihe 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure  time 
delay,  (t-),  using  a  stopwatch.  Record  the 
measured  temperatures.  During  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
in  the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's  recommended 
on-period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above.  Evcon 
Industries.  Inc.  shall  comply  in  all  respects 
with  the  test  procedures  sf»ecified  in 
Appendix  N  of  10  CFR  Part  430,  Subpart  B 

(3)  The  Waiver  shall  remain  in  eff«:t  from 
the  date  of  issuance  of  this  Order  until  DOE 
prescribes  final  test  procedures  appropriate 
to  the  AGU.  BGU.  and  BGD  series  gas 
furnaces  manufactured  by  Evcon  Industries. 
Inc. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements,  allegations, 
and  documentary  materials  submitted  by  the 
petitioner.  This  Waiver  may  be  revoked  or 
modified  at  any  time  upon  a  determination 
that  the  factual  basis  underlying  the  petition 
is  incorrect. 

(5)  Effective  September  7. 1994.  this 
Waiver  supersedes  the  Interim  Waiver 
granted  the  Evron  Industries,  Inc.  on  Julv  9, 
1994.  59  FR  35916.  July  14,  1994  (Case  No. 
F-072). 

Issued  In  Washington.  DC.  on  September  7 
1994. 

Christine  A.  Ervin. 

Assistant  Secretary.  Energy  Efficiency  and 

Renewable  Energy. 

IFR  Doc.  94-22605  Filed  9-12-94;  8:45  am] 
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[Case  No.  F-073J 

Energy  Conservation  Program  for 
Constimer  Products:  Decision  and 
Order  Grantirtg  a  Waiver  From  the 
Furnace  Test  Procedure  to  York 
International  Corporation 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Energy. 
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ACTION:  Decision  and  Order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-073) 
granting  a  Waiver  to  York  International 
Corporation  (York)  from  the  existing 
Department  of  Energy  (DOE)  test 
procedure  for  furnaces.  The  Department 
is  granting  York  Petition  for  Waiver 
regarding  bloiver  time  delay  in 
calculation  of  Annual  Fuel  Utilization 
Efficiency  (AFUE)  for  its  P2DP.  PBKD, 
and  XED02  lines  of  induced  draft 
furnaces. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586- 
9138. 
Eugene  Margolis,  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-72.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585.  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order.  York  has 
been  granted  a  Waiver  for  its  P2DP. 
PBKD,  and  XED02  lines  of  induced  draft 
furnaces,  permitting  the  company  to  use 
an  alternate  test  method  in  determining 
AFUE. 

Issued  in  Washington,  DC,  on  Scptonibor  7. 
1994. 

Christine  A.  Ervin, 

Assistant  Secretary.  Energy  Effii:ient:v  and 
Renewable  Energy. 

Decision  and  Order 

In  the  mattor  of;  York  Intornationul 
Corporation  (Case  No.  F-O7:0. 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
lutomobiies)  was  established  pursuant 
(O  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619.  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357.  and  the  Energy 
Policy  Act  of  1992  (EPAct),  Public  Law 
102-486.  106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 


products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 
45  FR  64108.  September  26,  1980. 
Thereafter,  IX)E  further  amended  its 
appliance  test  procedure  waiver  pro<:ess 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  .such 
prescribed  test  procedures.  51  FR  42823, 
November  26,  1986. 

The  waiver  proce.ss  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  pre.scribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendmem  allow  the 
Assi.stant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  ori  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

York  filed  a  "Petition  for  Waiver," 
dated  June  16, 1994,  in  accordance  with 
section  430.27  of  10  CFR  Part  430.  The 
Department  published  in  the  Federal 
Register  on  July  14, 1994-,  York's 
petition  and  solicited  comments,  data 
and  information  respecting  the  petition. 
59  FR  35918.  York  also  filed  an     ' 
"Application  for  Interim  Waiver"  under 
§  430.27(g)  which  DOE  granted  on  July 
9,  1994.  59  FR  35918,  Julv  14,  1994. 


No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  v^rith  The  Federal 
Trade  Commission  (FTC)  concerning  the 
York  Petition.  The  FTC  did  not  have  any 
objections  to  the  issuance  of  the  waiver 
to  York. 

Assertions  and  Determinations 

York's  Petition  seeks  a  waiver  fron) 
the  DOE  test  provisions  that  require  n 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  York  requests 
the  allowance  to  test  using  a  30-second 
blower  time  delay  when  testing  its 
P2DP.  PBKD.  and  XED02  lines  of 
induced  draft  furnaces.  York  states  that 
since  the  30-second  delay  is  indicative 
of  how  these  models  actually  operate 
and  since  such  a  delay  results  in  an 
approximately  0.5  percent  improvement 
in  energy  efficiency,  the  petition  should 
be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- "" 
minute  delay.  York  indicates  that  it  Is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  P2DP.  PBKD.  and 
XED02  lines  of  induced  draft  furna«;es. 

Since  the  blower  controls 
incorporated  on  the  York  furnaces  are 
designed  to  impose  a  30-second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  current  provisions  do  not 
specifically  address  this  type  of  control. 
DOE  agrees  that  a  waiver  should  be 
granted  to  allow  the  30-second  blower 
time  delay  when  testing  the  York  P2DP. 
PBKD.  and  XED02  lines  of  induced  drah 
-furnaces.  Accordingly,  with  regard  to 
testing  the  P2DP,  PBKD,  and  XED02 
lines  of  induced  draft  furnaces,  todays 
Decision  and  Order  exempts  York  from 
the  existing  provisions  regarding  blower 
controls  and  allows  testing  with  the  30- 
second  delay. 
It  is,  therefore,  ordered  thai: 

(1)  The  "Petition  for  Waiver"  filed  bv 
York  International  Corporation  (Case 
No.  F-073)  is  hereby  granted  as  set  fortii 
in  paragraph  (2)  below,  subject  to  the 
provisions  of  paragraphs  (3),  (4).  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  N  of  10  CFR 

-Part  430.  Subpart  B.  York  Internationnl 
Corporation,  shall  be  permitted  to  test 
its  P2DP,  PBKD,  and  XED02  lines  of 
induced  draft  furnaces  on  the  basis  of 
the  test  procedure  specified  in  10  CFR 
Part  430.  with  modifications  set  forth 
below: 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 


3.0  Test  Procedure.  TestiHg  and 
measurements  shalll)e  as  specifie"d  in  section 
9  in^ANSI/ASHR-AE  Standard  103-82  witK 
the  exception  of  sections  9.2.2.  9.3.1.  and 
9  3.2;  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N as  follows: 

3.10  Gas- and  Oil-Fueled  Central  " 
Fiiriiaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9,3.1  of  ANSI/ASHRAE 
Standard  103-82.  After  equilibrium 
conditions  are  achieved  following  the 
cool-down  test  and  the  required 
nieasorements  performed,  turn  ori  the    - 
furnace  and  jneasure  the  flue  gas 
temperature,  using  the  tiiermocouple 
grid  described  above,  at  0.5  and  2.5 
minutes  after  the  main  bucner(s)  comes 
on.  After  the  burner  start-up.  delay  the 
blower  start-up  by  1.5  minutes  (t-). 
unless:  (1)  the-furnace  employs  a  single 
niofor  to  drive  the  power  burner  and  the 
indoor  air  circulating  blower,  in  which 
case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is 
designed  to  operate  using  an  unvarying 
tlelay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower;  or 
(3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device' 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted  1 
to  start  the  blower.  In  the  latter  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure 
time  delay,  (t-).  using  a  stopwatch. 
Recerd  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column 
of  the  manufacturer's  recommended  on- 
period  draft. 

■   (iii)  With  the  exception  of  the 
modifications  set  forth  above.  York 
International  Corporation  shall  coriiply 
inall  respect.s  with  the  test  procedures 
specified  in  Appendix  N  of  10  CFR  Part 
430,  Subpart  B.  ~  '   --  . 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  P2DP. 
PBKD.  and  XED02  lines  of  induced  draft 
furnaces  manufactured  by  York 
International  Corporation. 
'    (4)  This  Waiver  is  based  upon  llie 
presumed  validity  of  statements, 
allegations,  and  documentary. materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect.  "     - 


(5)  Effective  September  7. 1994.  ihis 
Waiver  supersedes  the  Interim  Waiver' 
granted  the  York  International 
Corporation  on  July  9.  1994.  59  FR 
35918,  July  14,  1994  (Case  No.  F-073). 

Issued  In  Washington.  DC,  on  September  7. 
1994. 

Christine  A.  Er\-in, 

Assistant  Secretary.  Energy  Efficiencyiwd 

Renewable  Energy. 

|FR  Doc.  94-22604  Filed  9-12-94;  8:45  am] 
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Federal  Energy  Regulatory 
Ccmmission 

[Docket  No.  EL94-86-O00,  et  al.] 

The  City  of  Cleveland,  Ohio  v. 
Cleveland  Electric  Illuminating,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

.StptembtT  6.  1994,    _ 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  City  of  Cleveland,  Ohio  v. 
Cleveland  Electric  Illuminating 

(Docket  No.  EL94-8b-000l 

Take  notice  that  on  August  12, 1994. 
The  City  of  Cleveland,  Ohio  (Cleveland) 
tendered  for  filing  a  Complaint.  Petition 
For  Immediate  Preliminary' Order 
Maintaining  Status  Quo.  and  Motion  for 
Expedited  Consideration  and 
Procedures  in  the  above-captioned 
proceeding. 

Comment  date:  October  6,  1994,  in 
accordance  with  Staiidard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northeast  Utilities  Service  Company 
(Docket  No.  ER94-1207-0001 

Take  notice  that  on  August  29.  1994. 
Northeast  Utilities  Service  Companv 
(NUSCO).  tendered  for  filing,  a 
supplemental  filing  in  this  docket. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  parties  to  this  . 
docket. 

Comment  date:  September  19.  1994. 
in  accordance  with  Standard  Paragraph  , 
E  at  the,end  of  this  notice. 

3.  Northeast  Utilities  Senke  Company 

(Docket  No  ER94-1211-O001 

Tak~e  notice  that  on  August  29-.  1994. 
Northea.st  Utilities  Service  Companv 
(NUSCO).  tendered  for  filing  a 
supplemental  filing  in  this  docket. 
"   NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  parties  to  this 
docket. 

Comment  date;  September  19. 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


4.  Northern  States  Power  Company 
(Minnesota)' 

(Docket  No.  ER94-1 598-000) 

Take  notice  that  on  August  26,  1994. 
Northern  States  Power  Company 
(Minnesota)  tendered  for  filing  and 
acceptance  the  Bluff  Creek 
Transformation  Capacity  Sale 
Agreement  between  NSP.  Chaska  and 
MN  Valley. 

NSP  requests  this  Agreement  be 
effective  upon  the  date  of  execution. 
May  17.' 1994.  NSP  requests  waiver  of 
the  Commission's  Notice  Requirements^ 
under  Part  35  so  the  Agreement  may  be 
effective  as  of  the  date  of  execution. 

Comment  date:  September  19.  1994. 
in  accordance  with  Standard  Paragraph 
Eat  the  end  of  this  notice. 

5.  Long  Island  Lighting  Company 

[Docket  Ko.  ER94-1599-0O0l, 

Take  notice  that  on  August  25.  1994. 
Long  Island  Lighting  Company  (LILCO). 
tendered-for  filing  an  Agreement 
between  Connecticut  Light  and  Power 
Company  (CL&P)  and  LILCO  dated 
October  31, 1967,  relating  to  the 
construction,  repair  and  m&intenance'of 
a  jointly-owned  underwater 
interconnection  between  the  electric 
"systems  of  CL&P  and  LILCO. 

LILCO  has  requested  a  waiver  of  the 
Commission's  prior  notice  and  filing 
requirements  to  permit  the  Agreement 
to  become  effective  as  of  October  31 . 
1967. 

Copies  of  this  filing  have  been  served 
by  LILCO  on  Northeast  Utilities  Service 
Company. 

Comment  date:  September  19,  1994., 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Camclot  Energy  Services 

(Docket  No  ER94-1457-OO0I 

Take  notice  that  on  August  19.  1994. 
Camelot  Energy  Ser\ices  tendered  for 
filing  an  amendment  to  its  July  15.  1994 
filing  in  the  above-referenced  docket. 

Comment  date:  September  20.  1994. 
in  .accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Puget  Sound  Power  &  Light  Company 

IDocket  No.EK94-130t)-000| 

Take  notice  that  on  August  22,  1994. 
Puget  Sound  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  September  20,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Interstate  Power  Company 

(Docket  No.  ER94-1 508-OOOj 

Take  notice  that  on  August  19.  1994. 
Interstate  Power  Company  tendered  for 
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filing  a  Notice  of  Withdrawal  !o  its  July 
19,  1994  filing  in  the  nbove-tvfer«iM«d 
do<:ket. 

Comment  dale:  September  20, 1994, 
in  aucordaiirre  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Puget  Sound  Power  &  Li?hl  (^mpany 

ID.K :!>..•?  \o  rK'.(4-l.=i3-|-(KX»| 

Take  noti«:e  that  on  Anmi.st  22^  1994, 
Puget  Sound  Power  i  Light  Company 
tendered  for  filing;  nn  ■'«mer!rir'>ent  in  the 
above-n^ferenced  do<;KeI. 

Comnieni  date;  September  JO,  1994, 
jn  accordatice  wi;h  Si.indarri  Pamgraph 
E  at  the  end  of  this  notitre. 

10.  Louisville  Gas  and  Electric 
Conip;in> 

jDix  kp:  No.  hKH4-15«2-0«)| 

Take  notice  that  on  August  22,  1994. 
"  Louisville  Gas  and  EleJiric  C>)mpany 
(LGiiE)  tendered  lor  fding  letter 
agreements  f.nnfirming  that  LG\E  will 
provide  power  and  energv  1u  Louis 
Dreyfus  Elet.iric  Power  Inc.  i.n<ieT  Rate 
GSS  on  \nrious  dates. 

Xontment  date:  September  20. 1994, 
in  a«:cordance  with  .Standnrd  Paragraph 
E  at  thf  end  of  ihss  nutit.e. 

11.  Commonwealth  Electric  Company 

|D«K:ki't  \ii   EK>«-1!>(JI-()(«)| 

Take  notice  that  on  .August  ^rt,  1994, 
Commonwealth  Elec  trie  Company 
(Comnoiiwenhh)  tendered  for  filing 
pursuant  to  «?  3t.12  of  the  Commission  s 
regulations.  .System  Power  Sa!t^ 
Agreements  governing  the  sale  by 
Commoiuvinilth  cf  System  Power  (as 
defined  herein)  to  Unif.'d  I!itjniinatmg 
Company  and  Huu.son  Ligi-.t  and  I^ower 
Dt^partmenl  (collectively  reiirrmtlo 
herein  as  the  Bnyers). 

By  the  provis-ons  of  thfrsi  j;.Tef  .ments 
-Commonwealth  proposes  to  s>'U  to  the 
Buyers  electric  j^»o\ver  upon  t.-rms  and 
«;onditions  and  in  amounts  nnjiiially 
a«-.ceptable  to  erch  respective  party 

A  Ctipy  of  this  fding  has  Inir-T  .sen.i<f 
upon  ihe  Buyers  and  upon  the 
Ma.«i;-:  ■.'-isetts  department  oi  Pnhlii. 
IJlilitu.s.  "  - 

Comment  date:  SeplemUi  19,  tm^, 
in  accordante  with  Stcindarri  ParriprBph 
Eat  tlv.^  end  of  this  rot  ice 

12.  Central  Iiiinui.<'  Publtc  Ser»  » .-  ^ ' 
{'ompany 

[n.H  Ac!  N'e.  L.-<94-lfc02-Dt«)|      »r      ' 

Take  notice  that  on  Aug'.!Sl  2h  lt»94, 
(Antral  Illinois.Public  Service  Cxjnipany 
(CIPS)  tendered  for  filing  an  «^>t^;uled 
Fnterchange  Agreement  l)etwf;en  CIPS 
and  Louis  Dreyfus  Electric  Power,  Inr:. 
|I>reyfus).  The  Interchange  .Agreement 
will  enable  QPS  to  sell  ptaver  and 
energy  to  Dreyfus  for  n^sale  by  Drei,  fas 


as  an  electric  power  marketer  to  its  own 
customers. 

In  order  to  make  it  possible  for  QPS 
to  engage  in  such  tran.sactions  with 
Dreyfus  as  soon  as  passible,  OPS 
requests  an  effective  date  of  August  27. 
1994.  C3PS  is  authorized  to  state  that 
Dreyfus  Supports  this  request.  CIPS, 
accordingly,  requests  a  waiver  of  the 
CommLssion's  notice  requJrenients. 

CIPS  states  that  a  copy  of  the  fifing 
was  served  upon  Dreyfus  aiid  the 
Illinois  Commerce  Commission. 

Comment  date;  September  19,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notic-e. 

13.  PSl  Energy,  Inc. 

IDoc.kft  No.  EK94-lW).>-(KiO| 

Take  notice  that  on  Augu.st  25,  1994, 
PSl  Energy,  Inc.  (PSI),  tendered  for  filing 
an  Interc-hange  Agreement,  dated 
August  1, 1994,  between  PSl  and  LG&E 
Power  Marketing  Inc.  (LPM). 

The  Interchange  Agreement  provides 
lor  the  following  ser\  ice  between  PSI 
and  LPM: 

1.  E.xhibit  A— Power  .Sales  by  LPM 

2.  Exhibit  B— Power  Sales  by  PSl 
Copies  of  the  filing  were  served  on 

LG&E  Power  Marketing  Inc.,  Virginia 
.State  Corporation  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  September  19,  1994, 
in  accordance  with  Standard  Paragntph 
E  al  the  end  of  this  notii:e. 

14.  West  Texas  L'tilities  Company 
Public  Service  Company  of  Oklahoma 
Central  Power  and  Light  (:;ompany 

irWK.kct  Ni)  LKSW- )(>06^-mK)| 

Take  noli(.e  that  on  August  29,  1994. 
Wtrsl  Texas  Utilities  Coinpany  (W TU), 
Public  Service  Company  of  Oklahoma 
(PSO)  and  Central  Power  and  Light 
Company  {Q'L)  (collectively,  t!>e 
Compcnies)  petitioned  the  Comn.'is^ion 
for  approval  of  e  plan  Jo  flow  car.-l.iin 
rv.-^ent  settlement  pro<*eds,  net  rf 
Ijtipajion  expenses,  Ihrotigh  tht 
Conipanias"  r»?spective  fu"!  ^rijustnient 
clau.ses.  The  Companies  .«i  ck  waiv.  r,  to 
the  extent  ne<A"isary.  of  tf!f 
Commissi-jns  fuel  <:!ause  legulations  in 
order  to  acconipli.sh  the  propo.^ed 
.distributions. 

Th*^  Companies  ask  for  expedited 
«  oiisitieration  and  an  eff»x:tivo  date 
€:oin«  ident  with  the  date  of  the 
Com.niission's  order  if  issued  earlier 
than  the  usual  SiX-ty  day  notice  peticd 
Acc;ording^y,  the  G(m)punies  seek 
waiver  of  the  Commission's  notice 
Tequirement  to  the  e^te-jt  ne(.essary. 
Copies  of  the  filing  were  served  on  the 
wfuilesale  customers  of  ihe  three 
(;onipanies,  the  Oklahonta  Corporaiiun 
Commission  and  the  Public  Utility 


Commission  of  Texas.  Copies  are  «lso    ' 
available  for  public  in.spertion  at  WTU  s 
offit«s  in  Abilene,  Texas,  PSO's  offic^is 
in  Tulsa,  Oklahoma,  and  atCPL's  offid-s 
in  Corpus Christi,  Texas. 

Comment  date:  September  19,1994, 
in  accordance  with  Standard  Parr«grr»ph 
E  at  the  end  of  this  notice 

■Standard  Paragraphs 

E.  Any  person  desiring  to  be  hwird  or 
to  prolest  said  filing  .should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
«25  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Prot^durt?  (18  CFR  3«.').21 1  and  18  GFR 
385.214).  All  such  motions  or  prote.sts 
should  be  filed  on  or  before  the 
comment  date.  Pro(e.sts  will  be 
considered  by  the  Commis.sion  in 
determining  the  appropriate  at.tion  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prot;eeding. 
Any  person  wi.shing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filuig  are  on  file  with  the 
Conmiission  and  are  available  for  publii 
inspe<:tion. 
LoLs  D.  (:<Lsht.'U, 

IFR  Dot_  94-22573  Pil<>«J  »-12-4»4.  8^15  aJi>J 
BILUNC  COOC  671T-M-P 


Pocket  Ho  EC94-21-000.  et  at.] 

Midwest  Power  Systems  Inc.,  el  aL; 
Electric  Rate  and  Corporate  Regutation 
Filings 

.Sirpiit:si!i«;r  I,  IM-J. 

Take  notii.e  Jha!  the  fcdluwing  niing> 
have  l>»-«;n  made  with  the  CJonnnissinn 

1.  M»dwesl  Power  Systems  Inc. 

irVn  kef  No  EC«M-21-flOflj 

Tal>e  noli;  t'  that  on  ju.'y  27.  I'.V.H, 
Mi<l\vest  Power  .Systems  Inc.  Iend»?ntd 
for  filing  an  Appliiation  forapp-Oival  of 
its  a..'>  miles  of  nr.minal  lf.l.{MiO  voll 
(Ibl  kVlelect.'ii  transmission  hue  fr;>iii 
Ceoi-ral  Iowa  Pow  er  Cooperative 

Con; ment- dale-:  September  14,  l-(-i4. 
in  acf  orriiinc-e  with  Standard  P.!r.«;r,->ph 
E  as  the  end  of  this  notice.    . 

2.  Cincinnati  Gas  &  Electric  (Company 

!n«)(ki-lN(-   I.!.':tj    22-0()L'| 

Take  nc>tn:*;  that  on  Manh  11,  1994 
Qnciiinati  G.is  &  Elec-tric  Company 
Jendennf  lor  filing  its  compliamx*  n>lijiui 
report  in  llie  above-referenced  d(M:ke.t. 

Conmiesit  date:  September  14,  1994, 
in  aci:ord;m(^  with  Standard  P.iragrjjph 
E  al  the  end  of  this  notice. 
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3.  Alabama  Power  Company 

(Docket  No.  EL94-1 8-000) 

Take  notice  that  on  July  22,  1994. 
Alabama  Power  Company  tendered  for 
filing  an  amendment  to  its  December  23, 
1993,  filing  in  the  above-referenced 
docket. 

Comment  date:  September  14, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the -end  cf  this  notice. 

4.  Continental  Energy  Services 

(Docket  No.  ER94-1 488-000) 

Take  notice  that  on  August  22,  1994, 
Continental  Energy  Services  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  September  15, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Coastal  Electric  Services  Company 

jDocket  No.  ER94-1 4 50-000) 

Take  notice  that  on  August  -23,  1994, 
Coastal  Electric  Services  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  September  15.  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Puget  Sound  Power  &  Light  Company 
{Docket  No.  ER94-1552-0001 

Take  notice  that  on  August  18.  1994. 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  fifing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  September  14.  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  American  Electric  Power 
Corporation 

(Docket  Nos.  TX93-2-004  and  EL94-59-O02| 

Take  notice  that  on  August  24, 1994, 
American  Electric  Power  Corporation 
tendered  for  filing  supplemental 
information  to  its  August  1,  1994,  filing 
in  the  above-referenced  dockets. 

Comment  date:  September  14.  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  ser\'e  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  inter\'ene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary,     •    • 

IFR  Doc.  94-22548  Filed  9-12-94;  8:45  ami 

BILLING  CODE  67t7-01-P 

[DocKet  No.  £094-25-000,  et  al.] 

PacifiCorp,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

September  2. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PacifiCorp 

(Docket  No.  EC94-25-O001 

Take  notice  that  on  August  23,  1994, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  33  of  the 
Commission's  Rules  and  Regulations,  an 
application  seeking  an  order  authorizing 
PacifiCorp  to  sell  to  Franklin  County 
Public  Utility  District  (Franklin  PUD) 
2.75  miles  of  115  kilovolt  transmission 
line  located  in  Franklin  County, 
Washington. 

PacifiCorp  requests  that,  pursuant  to 
§  33.10  of  the  Commission's 
Regulations,  the  Commission  accept  this 
application  for  filing,  to  be  effective 
forty-five  (45)  days  after  the  date  of 
filing. 

A  copy  of  this  filing  was  supplied  to 
Franklin  PUD  and  the  Washington 
Utilities  and  Transportation 
Commission. 

Comment  date:  September  16,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Southern  California  Edison  Company 

(Docket  No.  ER94-1 304-000] 

Take  notice  that  on  August  29.  1994. 
Southern  California  Edison  Company 
submitted  supplemental  information 
regarding  ita  filing  in  the  above 
captioned  docket. 

Copies  of  this  fiUng  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  September  16,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Great  Bay  Power  Corporation 

(Docket  No.  ER94-1 589-000) 

Take  notice  that  on  August  24. 1994. 
Great  Bay  Power  Corporation  (Great 
Bay)  tendered  for  filing  an  executed 


service  agreement  between  North 
American  Energy  Conservation  and 
Great  Bay  for  service  under  Great  Bay's 
Tariff  for  Short  Term  Sales.  This  Tariff 
was  accepted  for  filing  by  the 
Commission  on  November  11.  1993,  in 
Docket  No.  ER93-924-000.  The  service 
agreement  is  proposed  to  be  effective 
September  1,  1994. 

Comment  date:  September  16,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Northeast  Utilities  Ser\ice  Company 

(Docket  No.  ER94-1 590-000) 

Take  notice  that  on  August  25,  1994. 
Northeast  Utilities  Ser\'ice  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  to  provide  non-firm 
transmission  serviette  MASSPOWER 
under  the  NU  System  Companies' 
Transmission  Ser\'ice  Tariff  No.  2.  The 
Service  Agreement  will  replace  non- 
firm  transmission  service  being 
provided  to  MASSPOWER  under  FERC 
Rate  Schedule  Nos.  CL&P-525  and 
Supplement  No.  1  \VMECO-4]l  and 
Supplement  No.  1.  NUSCO  has  also 
filed  a  Notice  of  Termination  for  said 
rate  schedules. 

NUSCO  states  that  a  copy  of  the  filing 
has  been  mailed  to  MASSPOWER  and  \ 
Makowski  Associates,  Inc. 

Comment  dote:  September  16,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 

(Docket  No.  ER94-1591-0001 

Take  notice  that  on  August  25,  1994. 
Northeast  Utilities  Service  Company ' 
(NUSCO)  tendered  for  filing  on  behalf  of 
The  Connecticut  Light  and  Power 
Company  a  Sales  Agreement  with 
Reading  Municipal  Light  Department 
and  a  Ser\ice  Agreement  between 
NUSCO  and  the  NU  System  Companies 
for  service  under  NUSCO's  Long-Term 
Firm  Transmission  Service  Tariff  No.  1 
for  the  Sales  Agreement. 

NUSCO  requests  that  the  rate 
schedule  become  effective  on  November 
1, 1994.  NUSCO  states  that  copies  of  the 
rate  schedule  have  been  mailed  or 
delivered  to  the  parties  to  the  Sales 
Agreement  and  the  affected  state  utility 
(Commission. 

Comment  date:  September  16,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Northeast  Utilities  Service  Company 
(Docket  No.  ER94-1 592-0001 

Take  notice  that  on  August  25,  1994, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  on  behalf 
of  The  Connecticut  Light  and  Power 
Company,  Western  Massachusetts 


JMI 
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El^;tnc  Company.  Holyoke  Water 
Power  Company,  and  Public  Service 
Company  of  New  Hampshire  {tc^ether, 
the  NU  System  Companies'),  a  filing  for 
a  System  Power  Sales  Agreement  with 
City  of  Holyoke,  Massachusetts  Gas  and 
Fiu(  trie  Department  (Holyoke)  and  a 
Tariff  i\'o.  1  Transmission  Service 
Agreement.  NUSCO  requests  that  the 
ra!e  schedules  become  effective  on 
November  1, 1994. 

NU.SCO  states  that  copies  of  the  filing 
have  been  mailed  or  delivered  to  the  NU 
System  Companies,  Holyoke  and  the 
Massachusetts  Department  of  Publir 
Utilities. 

Comintsit  date:  September  16,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  American  Power  Exchange.  Coqi. 

IDocltet  No.  ER94-1593-0()Ol 

Take  notice  that  on  August  25,  1994, 
American  Power  Exchange,  Corp  (.\PE), 
tendered  for  filing  pursuant  to  Rule  207 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.207  (1992), 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission,  and  an  order  accepting 
its  Rate  Schedule  No.  1,  to  be  effe«nive 
on  October  19. 1994. 

APE  intends  to  engage  in  ele<:tric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  APE  purchases  power.  im:luding 
lapacity  and  related  services  from 
electric  utilities,  qualifj'ing  facilitii-s  and 
independent  power  producers,  and 
resells  such  power  to  other  purcha.sers, 
APE  will  be  functioning  as  a  mark»?fer. 
In  APE's  marketing  transactions.  APE 
proposes  to  charge  rates  mutually 
agreed  upon  by  both  parties.  All  .sales 
will  be  at  arms-length,  and  no  sales  will 
be  m<'>rirt  to  affiliated  entities.  In 
transa:  ;ions  where  APE  does  not  tak** 
title  for  ihe  electric  power  and/or 
energy',  APE  will  be  limited  to  the  role 
of  a  broker  and  charge  a  fee  for  its 
servi(x»s.  APE  is  not  in  the  businps.<;  <rf 
producing  or  tran.smitling  electrit. 
power.  APE  does  not  currently  h^lv^:  ui 
cont<;mplate  arxjuiring  title  to  any 
electric  power  transmission  faciliti»!S. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
price.s.  Rate  Schedule  No.  1  also  provide 
that  no  sales  may  be  made  to  affiliate. 

Cnminaat  date:  September  16. 1994, 
in  accordance  with  Standard  Paragraph 
Eat  the  end  of  this  notice. 

8.  Ohio  Edison  Company 

|D«xket  No.  ER94-1 594-000) 

Take  notit*  that  on  Augu.st  25,  1994, 
Ohio  Edison  Company,  on  behalf  of 
itwif  and  Eiiroo  Power  Marketing,  Iiic, 


filed  a  Power  Purchase  and  Sale    , 
.'\greement  dated  August  19,  1994.  This 
initial  rate  schedule  will  enable  the 
parties  to  pun:hase  or  sell  capacity  and 
energy  in  accordance  with  the  terms  and 
conditions  set  forth  herein. 

Conmien/ c/ate.- Septembt-T  16,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Allegheny  Power  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  West  Pcnn  Power  Company 
(The  APS  Companies) 

|D«x;ket  No.  ER94-15!)5-0(H)| 

Take  notice  that  on  August  25, 1994. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (The  APS  Companies),  filed 
Standard  Transmission  Service 
Agreements  to  add  Oitcx  Vitol  El«:tri<; 
Inc.,  Rainbow  Energv'  Marketing 
Corporation,  Louis  Dreyfus  Elcf:tric 
Power  Inc..  Enron  Power  Marketing.  Inc. 
and  Power-Net  Corporation  to  The  APS 
Companies'  Standard  Transmission 
Service  Rate  Schedule  which  has  been 
accepted  for  filing  by  the  Federal  Energy 
Regulatory  Commission.  The  proposed 
effective  date  when  customers  may  take 
service  under  the  proposed  rate 
schedule  is  August  1.  1904. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  .Servi(,-e  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
.Service  Conmiission. 

Comment  date:  September  16,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Florida  Power  &  Light  Ck>mpany-  ■ 

IDockot  No.  EK'W-1M6-000| 

Take  notice  that  on  August  25. 1994, 
Florida  Power  &  Light  Company  (IPL) 
tendered  for  filing  the  Notices  of 
Contraci  Demand  for  Power  Year  1997 
for  the  following  customers  under  Rate 
Schedule  PR  of  FPL's  Wholesale  Electric 
Tariff:  City  of  Starke;  City  of 
Jacksonville  Bea(;h  City;  City  of  Green 
Cove  Springs,  and  tiie  City  of  Clewiston. 

Comment  date:  Septembtir  16,  1994, 
in  actxirdance  with  Standard  Par.igraph 
E  at  the  end  of  this  noticx. 

1 1 .  Gulfslream  Energy,  LLC 

!D«K  k.«t  Nn.  ER94-15')7-OnO| 

Take  notice  that  on  August  25,  1994. 
Gulfstream  Energy,  LLCIGulfstream 
EnergyJ  tendered  for  filing  pursuant  to 
Rule  205.  18  CFR  385.205,  a {letition  for 


waivers  and  blanket  approvals  under 
various  regulations  cf  the  Coninu.<»sioTi 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  bo 
effective  October  24. 1994. 

Gulfstream  Energy  intends  to  engagi? 
in  eleclric  power  and  energy 
transactions  as  a  marketer  and  a  broker. 
In  traasactions  where  Gulfstream  Energy 
sells  electric  energy  it  proposes  to  make 
such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Neither 
Gulfstream  F^nergy  nor  any  of  its 
affiliates  are  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energ>'  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  date:  September  16, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  tlie 
Federal  Energy  Regulatory-  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426.  in  accord.ini« 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Praciit*  and 
Procedure  (18  CFR  385.211  and  18  CFK 
385.214).  All  such  motions  of  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  lo  Ix; 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  h  pany 
must  file  a  ntotion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lou  D.  Cashetl, 
Secretary. 
|FR  D(ir  'J4-r_'M9  riU«l  9-12-94;  «;45  ami 

BILUNG  CODE  6717-01-P 

[Docket  No.  CP94-751 -000,  el  al.] 

Transwestem  Pipeline  Co.,  et  al., 
Natural  Gas  Certificate  Filings 

.Soptnnil)or  6.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commissiois; 

1.  Transwestem  PipeKne  Company 

I  Docket  No.  0*94-751-0001 

Take  notice  that  on  August  30, 1994, 
Transwestem  Pipeline  Company 
(Transwestemi,  Post  Office  Box  1 188, 
HoHston,  Texas  77251-1188  filed  an 


application  pursuant  to  Section  7(h)  of 
the  Natural  Gas  Act  for  an  ordt.^ 
granting  permi.ssion  and  approval  to 
abandon  certain  facilities,  all  as  more 
hilly  set  forth  in  the  applit;ation  which 
is  on  file  with  the  Commission  and  opeti 
to  publi*:  in.spection. 

Transwestem  states  that  while 
preparing  for  further  pj-oceedings  in  its 
refunctionalization  proceeding  in 
Docket  No.  CP94-254-000,  and  upon 
fijrther  analysis  of  its  system  in 
response  to  the  gathering  orders  rei  vntly 
issued  by  the  Commission,  it  was 
di.scovered  that  certain  field  fadliUes, 
including  certain  «;ompres.sors.  plajits, 
meters,  ''^hydrators,  and  other 
misce!'.ii,;()us  wellhead  facilities  are  no 
longer  used  and  useful  or  are 
yneconomi(al  or  otherwise  unnecessary 
for  continued  operation  of  the  pipeline" 
It  is  stated  that  this  abandomtient 
requests  authorization  to  abaudorv 
certain  compressiort  plants,  metering, 
dehydration,  and  other  mis(»llajieou» 
facilities,  and  to  secjire  all  other 
authorL2ation.s  a§  may  be  required  under, 
the  circumstances. 

Transwestem  states  that  it  Ls 
proposing  to  abandon  a  number  ot 
•-.ompressors  betause  the  welte  t.pstreac* 
have  been  plugged  and  abandoned  by 
the  producer  and  deliveries  of  gas  have 
<:eased.  h  is  stated  that  other 
compression  fad lities  will  be 
ab.uidoned  because  the  wellhead 
pressure  has  fallen  bflow  the  level 
necessary  for  the  gas  to  enter 
Tramwestern's  facilities  or  gas  can  no 
longer  enter  Transwestera's  s>'steni 
because  the  produ»:sir  disi.onBet.led  the 
well.  Li  certain  instances.  Transwestem 
r.onteuds  that  the  well  has  been  split 
connected  or  disconnected  because  the 
producer  has  opted  to  transport  the  gas 
through  another  pipeline  with  a  lower 
prt'ssim;  line.  Tr3nswesi«?rn  submits  that 
abandonment  of  other  compressors  is 
requested  be«ause  the  volumes  of  gas 
from  the  wells  behind  the  compressors 
have  fallen  to  below  the  minimum-  le*el 
required  for  operation  of  the 
compres.sors. 

Act;ording  to  Transwestem. 
abandonment  of  .some  of  the 
compressors  is  reque.sted  because  the 
facilities  are  no  longer  needed  for  mie  of 
the  fblkjwing  reasons:  (i)  The  gathering 
system  behind  the  compressorvvas  sold 
and  there  are  no  volunies  flowing  into 
the  Transwestem  system;  (ii)  the 
producer  decided  to  provide  its  own 
compression;  tiiij  aa  exchange 
arrangement  with  another  pipeline  was 
terminated,  and  compression  is  no 
longer  required  or  necas.sary;  (iv) 
Transv\'«stem's  line  pressure  was 
lowered  to  th«  pomi  that  compression  w 
no  longer  inquired;  or  h»)  at  stations 


where  there  are  multiple  units,  the 
volume  decrea.sed  to  the  point  that  one 
or  more  such  units  are  not  requinid. 

Transwestem  also  proposes  to 
abandon  six  plajits,  three  because  the 
producers  have  chosen  to  uistall  their 
own  treating  facilities  for  the  .tmoval  of 
hydrogen  sulfide,  and  therefore,  the 
plants  are  no  longer  necessarv-. 

For  the  remaining  three  plants. 
Transwestem  states  tbat  one  will  be 
abandoned  because  the  wells  requiring  • 
hydrogen  sulfide  removal  have  been 
plugged  and  abandoned,  one  will  be 
abandoned  because  the  production 
behind  the  plant  no  longer  consi.sts  of 
sour  gas  requiring  hydrogen  sulfide 
removal,  and  the  third  wiii  i,^' 
abandoned  its  operation  is  no  longer 
economically  feasible  due  lo  a 
substantial  decrease  of  volumes  flowing 
through  the  plant. 

Transwestem  slates  thai  it  also 
proposes  to  abandon  meters, 
dehydrafors,  and  asso«;iated  facilities 
because  no  gas  has  flowed  through  the 
subject  fa«;ilities  since  1990,  and  it  is 
quite  certain  that  no  gas  will  flow 
through  the  facilities  in  the  hjture. 

Comment  date:  September  27,  1904, 
in  act;ordance  with  Stand-ard  Paragraph 
F  at  the  end  of  this  notice. 

3^  Ai\R  Pipeline  Company  and 
n^orthem  Natural  Gas  Company 

IUij(.k.!t  N«.  a'94-75;i-0lWJ 

Take  notice  thai  on  August  30,  1994. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  MLi:higan 
48243.  and  Northern  Natural  Gas 
Company  (Nortliem).  111!  South  103rd 
Street,  Oraaha^  Nebraska  68124-1000. 
filed  fointly  in  Ducket  No.  CP94-752- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for   . 
permi.ssion  and  approval  to  abandon  the 
transportation  and  storage  sereices 
authorized  in  Docket  Nos.  GP7.5-182 
and  CP75-237,'  all  as  more  fully  set 
forth  in  the  application  pn  file  with  the 
Commission  and  open  to  public 
inspet'tion. 

ANR  and  Northern  pro(X>se  lo 
abandon  the  natural  gas  transportation 
and  storage  serv  ices  performed  umler  an 
agreement  dated  NQv«mb«;r26.  1974.  on 
file  as  ANR's  Rate  Schedule  X-59.  It  is 
stated  that  under  the  agreement 
Northern  debvers.  duj-ing  the  period  of 
Mai^  h  through  October,  up  to  an 
aggregate  quantity  of  4,200 JOOO  Mcf  at  a 
peak  daily  rate  of  22,050  Mcfl  It  is 
further  stated  that,  during  the  period  of 
November  through  February.  ANR 
redelivers  the  aggregate  quantity  at  no 
more  than  42,000  Mcf  per  d.iy.  It  is 


staled  that  the  primary  term  of  the 
agreement  ends  February  28,  1995,  and 
Ihe  parties  have  agree<l  to  terminate  the 
anangement  effective  as  of  that  djte  lu 
aijcordance  with  the  terms  of  thii 
agreement. 

Comment  date:  September  27.  iy«j4, 
in  accordance  with  Standard  Parrigrap'h 
F  at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 

intMli't  \o.  (J'94-7.5b-0<XJ| 

Take  notice  that  on  August  31.  T.t<..i4 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Stre-jt, 
Omaha.  Nebraska  6«124-10<X),  filed  in 
Docket  No.  CP94-756-O00  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  G;i.s  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  upgrade  an  existii.g 
delivery  point  under  Northern's  blankei 
certificate  issued  in  Docket  No.  CP32- 
401-000  pursucnt  to  Section  7  of  the 
Natural  Gas  Ad,  all  as  more  hilly  set 
forth  in  the  requf-st  that  is  on  file  with 
the  Commission  and  open  to  publii- 
inspection. 

Northern  proposes  to  upgrade  the 
delivery  paint  in  order  to  ai:comino«L-iti' 
increaseti  natural  gas  deliveries  to 
Northern  States  Power— Minnesota,  far 
deliver^'  at  the  St  Paul  IE  town  bidder 
station,  located  in  Washington  Cuirafy. 
Minnesota.  The  ijtcreased  deliveries  to 
NSP  would  (Hxur  within  Northern's 
currently  effetjfive  servic-e  agreejnents. 
NSP  has  requested  the  upgrade  of  the 
delivery-  point  to  accommodate  gmwth 
in  this  area. 

Comment  date:  Ot;tober  21, 1994.  in 
accordance  with  Stamlu.Tl  Paragraph  C 
ot  tile  en«l  of  this  nofir^i. 


■  SaeOj^inioa  No.  aidand  urdcr  iasutiil  M«  7 
1977P5»n^S33rW77)L  ' 


Standard  Paragraphs 

F.  Any  person  desiring  lo  be  heanl  ur 
to  m.nke  any  protest  with  refereni.e  to 
said  appli«ation  should  Oa  or  before  the 
r^mmcnt-date.  file  with  the  FedemI 
Energy  Regiilatorv'  Commission. 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordan«« 
with  the  requirements  of  the 
Conuuission's  Rules  of  PracUce  and 
Pro«:edure  (1,H  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  acUon  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  pro».-eeding.  Any  person  wishing 
to  bet;ome  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordan(.e  with  the  Camtnission's 
Rules. 


JMI 
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Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doc  94-22574  Filed  9-12-94;  8:45  ami 

BILLING  CODE  6717-01-P 


Sixth  Revised  Sheet  No.  24 
Sixth  Revised  Sheet  Na  25 
Sixth  Revised  Sheet  No.  27 
Sub  Fourth  Revised  Sheet  No.  29 
Sub  Fourth  Revised  Sheet  No.  30 
Fifth  Revised  Sheet  No.  31 
Sub  Fourth  Revised  Sheet  No.  32 
Sub  Fifth  Revised  Sheet  No.  33 
Fifth  Revised  Sheet  No.  34 
Fifth  Revised  Sheet  No.  35 

Original  Volume  No.  2 

Sixth  Revised  Sheet  No.  259 
Seventh  Revised  Sheet  No.  296 
Sub  Fourth  Revised  Sheet  No.  343 
Sub  Second  Revised  Sheet  No.  401 
Sub  Second  Revised  Sheet  No.  431 

Algonquin  states  that  this  filing 
decreases  its  current  ACA  charge  by 
$0.0002  per  MMBtu.  Algonquin  requests 
that  these  tariff  sheets  be  accepted 
effective  October  1, 1994. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions  shown  on  Algonquin's 
system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  14, 1994.  Protest  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Conference 
Room. 

Lois  D.  Cashell. 
Secretory. 
|FR  Doc.  94-22551  Filed  9-12-94:  8:45  ami 

BILLING  CODE  6717-01-M 


(Docket  No.  TM95-1 -20-000) 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

September  7. 1994. 

Take  notice  that  on  August  31, 1994. 
Algonquin  Gas  Transmission  Company 
(Algonquin),  filed  to  update  its  Annual 
Charge  Adjustment  (ACA).  Algonquin 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  the  following  tariff  sheets: 

Tourth  Revised  Volume  No.  1 

Seventh  Revised  Sheet  No.  21 
Seventh  Revised  Sheet  No.  22 
Sixth  Revised  Sheet  No.  23 


[Docket  No.  TM95-2-34-000] 

Florida  Gas  Transmission  Co;  Fuel 
Reimbursement  Charge  Adjustment 
Report 

September  2. 1994. 

Take  notice  that  on  August  31, 1994. 
Florida  Gas  Transmission  Company 
(FGT),  tendered  for  filing  a  Fuel 
Reimbursement  Charge  Adjustment 
Report  pursuant  to  Section  27  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1. 

FGT  states  that  the  ratio  of  fuel  usage 
and  unaccounted  for  volumes  to  actual 
deliveries  determined  in  accordance 


with  Section  27  of  its  tariff  and  reflected 
on  an  attached  workpaper  is  2.31%. 
Because  this  percentage  supports  the 
currently  effective  Fuel  Reimbursement 
Charge  Percentage  of  2.25%  requested 
in  FGT's  out-of-cycle  filing  on  May  11, 
1994,  in  Docket  No.  TM94-5-34  and 
approved  by  Commission  order  issued 
June  17, 1994,  and  because  changes  in 
the  Percentage  must  be  reflected  in  all 
Shippers'  arrangements  with  suppliers 
and  upstream  transporters  and/or 
gatherers,  FGT  is  not  proposing  any 
revisions  at  this  time.  Therefore,  no 
tariff  sheets  are  filed  with  the  report. 

FGT  further  states  it  will  continue  to 
closely  monitor  the  actual  quantities  of 
fuel  and  lost  and  unaccounted  for  gas  as 
information  becomes  available  and 
make  such  adjustments  to  the  Fuel 
Reimbursement  Charge  Percentage  as 
warranted  in  accordance  with  Section 
27  in  order  to  closely  match  the  fuel 
retention  with  actual  operating 
experience  and  minimize  the  over  or 
under  retention  of  company  used  fuel 
and  unaccounted  for  volumes. 

FGT  states  that  copies  of  the  filing 
were  mailed  to  all  customers  serviced 
under  the  rate  schedules  affected  by  the 
filing  and  the  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
IFK  Doc  94-22571  Filed  9-12-94;  8:45  ami 
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[Docket  No.  RP94-120-000) 

Koch  Gateway  Pipeline  Co.;  Informal 
Settlement  Conference 

September  7. 1994- 

Take  notice  that  Commission  Staff 
will  convene  an  informal  settlement  .. 
conference  in  this  proceeding  on 
September  15. 1994,  at  10.00  a.m.  The 


conference  will  be  held  in  a  hearing 
room  at  the  offices  of  the  Federal  Energy 
Regulatory  Commjs.<yon,  810  First  Street 
NE..  Wa.shington,  DC. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participaiit,  as 
defined  in  18  CFR  385.1  G2fb),  may 
attend.  Persons  wishing  to  befjomi  a 
party  must  move  to  intervene  and 
receive  inlervenor  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
.385.214. 

For  additional  iuformatioa,  coo^.t  DonaJki 
A.  Ht^ydt  at  (202>  20fr-e74O  or  Vttarrm  C 
Wood  at  (202)  208-2091. 
Loi.s  D.  Casbett 
Secretary. 

jFR  DiK..  94-22553  Fik;d  9-»2-«»4;  8.-45  amf 
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[Docket  No.  TM95-2-t6-00q 

National  Fuel  Gas  Supply  Corp.;  Tariff 
Filing 

.S<!pti!niber  7, 19*4. 

Take  notice  that  on  August  31.  I9y4, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  Na  1,  Sixth  Revised  Sheet  No. 
5;  Fifth  Revised  Sheet  No.  6;  and  First 
Revised  Sheet  No.  6A.  with  a  proposed 
Oi;tober  1,  1994,  effective  date. 

National  states  that  these  tariff  sheets 
are  subHiilted  to  revise  its  Annual 
Charge  Adjustment  f  ACA)  SMFckirgu 
.luthorized  by  the  Commission  fur  Fis«:ai 
1995  to  $0.24  per  Mcf,  or  $0-23  per 
dekatherm  when  converted  to  National's 
measurement  basis. 

National  states  that  a  copy  of  this 
filing  was  posted  pursuant  to  Set.tion 
154.16  of  the  Commission's  regulations, 
and  that  copies  of  tiiis  filing  were  served 
upon  the  company's  jurisdicb'onal 
customers  snd  upon  the  Regulatory 
Commissions  of  the  States  of  New  York, 
Ohio.  Pennsylvania,  Delaware, 
Mas.s.i(;husetts,  and  New  Jersey. 

Any  person  desiring  to  he  heard  or  la 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426v  ill  accordance  with  Ruks  214 
or  211  of  the  Commission's  Rukis  of 
Pracrtice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  September  14,  1994.  Protests 
will  be  considered  by  the  Commission 
in  detemiining  the  appropriate  action  to 
be  taken  but  will  not  serwe  to  make 
protestants  parties  to  the  pfoceeding. 
Any  person  wishing  to  bectmie  a  party 
must  fife  a  motioD  to  intervene.  Copies 
of  this  filing  are  on  file  with  tW 


Commission  and  are  availabi*>  for  public 

inspection. 

Lois  D.  CasheD, 

Secretary. 

jFR  Doc.  94-22554  Pil.xl  9-l2-«M;  8:45  am) 

BILLMG  CODE  6717-01-M 


[Docket  No.  RP94^l49-000  RP94-145-e001 

Pacific  Gas  Transmission  Company; 
Informal  Setttement  Conference 

.Septnmbt;r  ft,  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  September  20  and 
21. 1994,  at  10:00  ajn.,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  DC,  for  tlie  purpose  of  the 
possible  settlement  of  the  above- 
referenced  dockets.  * 

Any  party,  as  defined  by  18  C?'R 
385. 120(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regidatjons  (18  CFR 
385.214). 

For  additional  infcrmation,  contact  Betsy 
(.larr  (202)  208-1240  or  Ka-ss«U  B.  MiUDona  at 
(202)  208-0740. 
Lois  D.  Cashell, 
Secretary. 
IFK  Due  94-22550  Fihed  9-12--94:  «.4^anil 
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[Docket  No.  ER94-1553-000J 

Puget  Sound  Power  &  Light  Company; 
Filing 

.*><;ptcmber  7,  1994. 

Take  notice  tliat  on  Augujil  16,  1994, 
Puget  Sound  Power  &  Light  Company 
tendered  for  fi^ling  infcmjation  nilated  to 
its  Residential  Purchase  and  Sale 
Agreement  with  the  Bonneville  Pow«f 
Administration  under  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act,  16  U.S.C.  830-839. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  morion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comjnission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  16,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  octian  to  be 
taken,  but  will  not  serve  to  make 
protestants  pvties  to  the  pc«c«cdini|. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
ofthis  filing  are  on  file  with  the 
Commission  and  are  available  for  puhlit 
inspet;tion. 

Lois  D.  CasheU, 

Setretary. 

(FR  Do<..  94-2J572  Filed  9^12-94;  &45  ami 
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Pocket  No.  TM9&-1-68-000} 

Traiiblazer  Pipeline  Connpany; 
Proposed  Changes  in  FERC  Gas  Tariff 

Si;plumber  7.  1994. 

Take  noti«»  that  on  September  1, 
1994.  Traiiblazer  Pipeline  Company 
(Traiiblazer)  tendered  for  filing  as  port 
of  Its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  First  Revised  Sheet  Nos. 
5  and  6,  to  be  effective  October  1,  1994. 

Traiiblazer  states  that  the  purpose  of 
the  filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Traiiblazer  to  recover  from 
its  (u.stomers  annual  charges  assessed  »t 
by  the  Commission  pursuant  to  Part  382 
of  the  Commission's  Regulations.  The 
rate  authorized  by  the  Commission  to  bt; 
effective  Otober  1.  1994,  is  $.0024  per 
Mcf. 

Traiiblazer  requested  a  waiver  of  ll)e 
Commis,sion's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  on  October  1,  1994. 

Traiiblazer  states  that  a  copy  of  the 
filing  is  being  mailed  to  Trailblazer's 
jurisdictional  customers  and  interested 
state  regulatory  agendes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  C.ipitol  Street,  NE.,  Wa.shington. 
DC  20426,  in  accordance' with  18  CFR 
385.214  and  385.211  of  the 
Commissions  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  September  14,  1904 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parti(»s  to 
the  protxieding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\  ene.  Copies  of  this  filing  are  on 
file  with  the  Commis.sion:  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Ca.<;hell, 
Secretary. 
IFR  Doc  S4-22SS2  Fiied  »-t2-»4.  «:4&am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5067-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  October  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR  contact  Sandy  Farmer  at 
EPA.  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  Questionnaires  for  Operations 
and  Maintenance  (O&M).  Biosolids  Use 
(Biosolids).  Storm  Water  (SW),  and 
Combined  Sewer  Overflow  (CSO) 
Management  Award  Nominations  Under 
EPA's  Environmental  Excellence 
Awards  Program  (EPA  ICR  No.  1287.04: 
OMB  Control  No.  2040-OlOlJ. 

Abstract:  This  ICR  is  an  extension  of 
an  existing  information  collection 
request  in  support  of  the  Environmental 
Excellence  Awards  Program. 
Established  under  section  501(e)  of  the 
Federal  Water  Pollution  Control  Act 
(FWPCA).  the  program  recognizes 
municipalities  and  industries  that 
demonstrate  outstanding  technological 
achievements;  or  innovative  processes, 
methods  or  devices  in  their  waste 
treatment  and  pollution  abatement 
programs.  The  program  provides  a 
positive  incentive  for  compliance  with 
the  National  Pollutant  Discharge 
EHmination  system  and  supports  sound 
environmental  management  practices  at 
water  treatment  facilities. 

As  part  of  the  process  for  selection, 
candidates  must  complete  and  submit 
relevant  questionnaires  (BiosoHds.  CSO, 
O&M,  SW)  requesting:  (1)  Identification 
information;  (2)  planning  and  process 
reports:  (3)  general  plant  design  and 
layout  information;  (4)  flow/output  data; 
and  (5)  financial  and  management 
information. 

The  questionnaires  are  screened 
initially  by  the  State  or  EPA  Region, 
then  forwarded  through  headquarters  to 


the  EPA-sponsored  National  Panel 
(consisting  of  EPA.  professional 
associations  and  States)  for  the  awards 
selection.  A  national  awards  ceremony 
is  held  each  fall  in  Washington.  DC  to 
honor  those  facilities  that  are  selected. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  14  hours  per 
response  including  an  average  of  8 
hours  per  response  for  facility  Ovmer/ 
Operators  reviewing  instructions, 
gathering  the  data  needed,  and 
completing  and  reviewing  the 
questionnaire;  and  6  hours  per  response 
for  State  agencies  screening  applicants, 
and  reviewing  and  forwarding 
questionnaires  to  the  EPA. 

Respondents:  Owners/operators  of 
municipal  or  private  wastewater 
treatment  facilities,  and  State  agencies 
involved  in  the  awards  process,  as 
appropriate. 

Estimated  S'umber  of  Respondents: 
200  owners/operators  and  their 
respective  State  agencies,  where 
appropriate. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Frequency  of  Collection:  On  occasion 
of  submission  of  questionnaire. 

Estimated  Total  Annual  Burden  on 
Respondents:  2800  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Fanner,  U.S.Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136).  401  M.  Street.  SW.. 

Washington.  DC  20460. 
and 
Matt  Mitchell,  Office  of  Management 

and  Budget.  Office  of  Information  and 

Regulatory  Affairs.  725  17th  Street. 

NW., Washington.  DC  20503. 

Dated:  September  2, 1994. 
Paul  Lapsley. 

Director,  Regulatory  Management  Division^ 
IFR  Doc.  94-22581  Filed  9-12-94;  8:45  am] 
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[FRL-5065-7] 

California  State  Motor  Vehicle 
Pollution  Control  Standards;  Waiver  of 
Federal  preemption;  Decision 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  regarding  waiver  of 

Federal  preemption. 

SUMMARY:  EPA  is  granting  California  a 
waiver  of  Federal  Preemption  pursuant 
to  section  209(b)  of  the  Clean  Air  Act  to 
enforce  amendments  to  its  motor 


vehicle  emission  standards  and  test 
procedures  to  require  more  stringent 
evaporative  emission  standards, 
durability  requirements,  and  testing 
procedures  for  1995  model  year 
passenger  cars,  light-duty  trucks, 
medium-duty  vehicles,  and  heavy-duty 
vehicles  and  engines,  except  petroleum- 
fueled  diesel  vehicles.  California  also 
amended  its  corresponding  regulations. 
ADDRESSES:  A  copy  of  the  above 
standards,  durability  requirements, 
testing  procedures,  the  decision 
document  containing  an  explanation  of 
the  Administrator's  determination,  and 
the  record  of  those  documents  used  in 
arriving  at  this  decision,  are  available 
for  public  inspection  during  the 
working  hours  of  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  at:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (Docket  #A-92-05).  room  M1500. 
First  Floor  Waterside  Mall.  401  M 
Street.  SW..  Washington,  DC  20460. 
Telephone:  (202)  260-9256. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Dickinson.  Attorney/ Advisor, 
Manufacturers  Operations  Division 
(6405 J).  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington. 
DC  20460.  Telephone:  (202)  233-9256. 
SUPPLEMENTARY  INFORMATION:  I  have 
decided  to  grant  California  a  waiver  of 
Federal  preemption  pursuant  to  section 
209(b)  of  the  Clean  Air  Act.  as  amended 
(Act).  42  U.S.e.  7543(b).  for 
amendments  to  its  evaporative  emission 
standards,  durability  requirements,  and 
test  procedures  for  1995  model  year 
passenger  cars.  light-duty  trucks, 
medium-duty  vehicles,  and  heavy-duty 
vehicles  and  engines.'  A  comprehensive 
description  of  the  California  evaporative 
emission  regulations  can  be  found  in  the 
decision  document  for  this  waiver  and 
in  materials  submitted  to  the  Docket  by 
California. 

Section  209(b)  of  the  Act  provides 
that,  if  certain  criteria  are  met.  the 
Administrator  shall  waive  Federal 
preemption  for  California  to  enforce 
new  motor  vehicle  emission  standards 
and  accompanying  enforcement 
procedures.  The  criteria  include 
consideration  of  whether  California 
arbitrarily  and  capriciously  determined 
that  its  standards  are.  in  the  aggregate. 


'  California's  initial  waiver  request  included  a 
request  for  waiver  of  Federal  preemption  for  model 
years  1995  and  thereafter.  In  a  revised  waiver 
request  California  limited  the  applicability  of  its 
new  amendments  to  model  year  1995.  EPA 
anticipates  California  to  revise  its  evaporative 
emission  test  procedure  for  model  year  1996  and 
thereafter,  and  to  submit  an  additional  waiver 
request  for  such  lest,  in  order  to  produce  a  more 
closely  aligned  test  procedure  with  EPA's  new  test 
procedure  commencing  in  199G. 


at  least  as  protective  of  public  health 
and  welfare  as  the  applicable  Federal . 
standards;  whether  California  needs 
State  standards  to  meet  compelling  and 
extraordinary  conditions;  and  whether 
California's  amendments  are  consi.sfent 
with  section  202(a)  of  the  Act. 

The  California  Air  Resources  Board 
(CARB)  determined  that  these  standards 
and  accompanying  enforcement 
procedures  do  not  cause  California's 
standards,  in  the  aggregate,  to  be  less 
protective  of  public  health  and  welfare 
than  the  applicable  Federal  .standards. 
No  information  was  presented  to  me  hy 
any  parties  to  demonstrate  that  CARB 
arbitrarily  or  capriciously  reached  this 
protectiveness  determination.  Therefore, 
I  cannot  find  CARB's  determination  to 
be  arbitrary  and  capricious. 

CARB  has  continually  demonstrated 
the  existence  of  compelling  and 
extraordinary  conditions  justifying  the 
need  for  its  own  motor  vehicle  emission 
control  program,  which  includes  the 
subject  standards  and  prot:edures.  No 
information  has  been  submitted  to 
demonstrate  that  California  no  longer 
has  a  compelling  and  extraordinary 
need  for  its  own  program.  Therefore,  I 
agree  that  California  continues  to  have 
compelling  and  extraordinary 
conditions  which  require  its  own 
program,  and,  thus.  I  cannot  deny  the 
waiver  on  the  basis  of  the  lack  of 
compelling  and  extraordinary 
conditions. 

CARB  has  submitted  information  that 
its  emission  standards  and  durability 
requirements  are  technologically 
feasible  and  present.no  inconsistency 
with  Federal  requirements  and  ^re, 
therefore,  consistent  with  section  202(a) 
of  the  Act.  Additionally.  CARB 
determined  that  certain  differences  exist 
between  California  and  Federal  test 
procedures  but  that  any'vehicle  that 
satisfies  California's  requirements  can 
be  presumed  to  meet  the  Federal 
requirements.  Because  of  the  test 
procedure  inconsistencies  described  by 
CARB.  EPA  agrees  that  a  manufacturer  ' 
would  be  unable  to  demonstrate  ' 
compliance  with  both  California<3nd 
Federal  requirements  with  the  same  test 
vehicle  in  the  course  of  a  single  test 
sequence.  Therefore,  EPA  will  accept 
the  data  used  to  successfully  certify 
under  CARB's  1995  model  year 
evaporative  emissions  test  procedures  as 
demonstrating  compliance  with 
applicable  EPA  standards.  Accordingly, 
I  hereby  grant  the  waiver  requested  h\" 
California. 

My  decision  will  affect  not  only 
persons  in  California  but  also  the 
manufacturers  outside  the  State  who 
must  comply  with  California's 
requirements  in  order  tO  produce  motor 


vehicles  for  sale  in  California.  For  this 
reason.  I  hereby  determine  and  find  that 
this  is  a  final  action  of  national 
applicability. 

Under  section  307(b)(1)  of  the  Act, 
judicial  review  of  this  final  action  may 
be  sought  only  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Petitions  for  review 
must  be  filed  by  November  14,  1994. 
Under  sectioa307(b)(2)  of  the  Act. 
judicial  review  of  this  final  a!;tion  may 
not  be  obtained  in  subsequent 
enforcement  proceedings. 

As  with  past  waiver  decisions,  this 
action  is  not  a  rule  as  defined  in  the    ■ 
Regulatory  Flexibility  Act,  5  U.S.C. 
601(2).  Therefore,  EPA  has  not  prepared 
a  supporting  regulatorj-  fiexibility 
analysis  addressing  the  impai:t  of  this 
action  on  small  business  entities. 

Dated:  August  25. 1994. 

Ann  E.  Goode, 

Acting  Assistant  Administrator  for  Air.nnil 
Radiation. 

IFR  Doc.  94-22.S85  Filed  9-12-94:  8  45  am| 
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[0PPT$-1 40225;  FRL-4907-7] 

Access  to  Confidential  Business 
Information  by  EG  and  G  Dynatrend, 
Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  has  authorized  its 
contractor,  EG  and  G  Dynatrend,  Inc. 
(DYT)  of  Burlington.  Massachusetts  for 
acce.ss  to  information  which  has  been 
submitted  to  EPA  under  all  sections  of 
the  Toxic  Substances  Control  Ac  t 
(TSCA).  Some  of  the  information  niav  be 
claimed  or  determined  to  be 
confidential  business  information  (CBl). 
This  notice  is  being  issued  to  extend  the 
period  of  performance  of  the  present 
contract  from  July  18.  1994.  to 
December  31. 1994. 
DATES:  Access  to  the  confidential  data 
stihnsitfed  to  EP.A  will  occur  no  sooner 
than  September  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director.  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Pxinention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St..  SW., 
Washington,  DC  20460,  (202)  554-1404. 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W8-0 126. 
contractor  DYT,  of  24  New  England 
Executive  Park,  Burlington,  MA  01803- 
5203.  ivill  assist  the  Office  of  Pollution 


Prevention  and  Toxics  (OPPT)  in 
responding  to  malfunctioning  alarms, 
setting  up  alarms,  and  storing  tapes  with 
CBI  data.  In  accordance  with  40  CFR 
2.306(j),  EPA  has  determined  that  under 
EPA  contract  number  68-W8-0126, 
DYT  will  require  access  to  CBl 
submitted  to  EPA  under  all  secrtions  ol 
TSCA  to  successfully  perform  the  duties 
specified  under  the  contract.  DYT 
persoiuiel  will  be  given  access  to 
information  submitted  to  EPA  under  .ill 
sections  of  TSCA.  Some  of  the 
information  riiay  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
DYT  a<;cess  to  these  CBI  materials  on  a 
need-to-know  basis  only.  Access  to 
TSCA  CBI  will  take  place  at  EPA 
Headquarters  and  at  the  Environmental 
Research  Center  (ERC).  EPA's  Annex  in 
Research  Triangle  Park,  North  Carolina. 

In  a  previous  notice  published  in  the 
Federal  Register  of  November  15,  1903 
(58  FR  60198),  DYT  was  authorized  for 
access  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA.  EPA  is  issuing  this 
notice  to  extend  DYT's  access  to  TSCA 
CBI  under  contract  number  68-W8- 
0126.  Upon  completing  review  of  the 
CBI  materials.  DYT  will  return  all 
transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
December  31,  1994. 

DYT  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  l(j 
<:anndential  business  information. 

Datrd:  August  30.  1994. 

George  A.  Bonina, 

Art  in:.;  nimtor.  Information  Manugf-mfiii 
Division.  Office  of  Pollution  Prevention  aiuf 
Toxics. 

IFK  D(H  .  94-22587  Filed  9-12-94:  8  45  .ny,\ 
BILLING  CODE  6$60-60-F 


[OPP-00389;  FRL-4911-1] 

Statement  of  Policy  for  Pesticide 
Products  Used  Together  or 
Sequentially;  Notice  of  Availability  and 
Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  soliciting  comments 
on  a  proposed  policy  for  labeling  of 


JMI 


469e0 


F««teral  Register  /  Vol.  59,  No.  17B  /  Tuesday,  Sepieinber  13.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  176  /  Tuesday,  September  13,  1994  /  Notices  46981 


pesticide  products  used  together  or 
sequentiaily.  That  po!iq7  has  been 
developed  in  a  draft  Pesticide 
Regulation  (PR)  Notice  entitled. 
"Labeling  Limitatitms  for  Products  Used 
Together  or  Sequentially"  which  is 
available  upon  request.  Interested 
parties  may  request  a  copy  of  the 
Agency's  proposed  policy  as  set  forth  in 
the  ADOraSSES  unit  of  this  notice. 
DATES:  Written  conunents,  identified  by 
the  docket  number  1OPP-00389I.  must 
be  received  on  or  before  October  28, 
1994. 

ADDRESSES;  The  PR  Notice  is  available 
from  TefTKempter,  By  mail:  Registration 
Division  t7505C3,  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  713,  CM  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5448.  Submit  written  comments  to: 
By  mail:  Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (7506C),  Office  of  Pe.sticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460.  hi  person  bring  comments  to: 
Rm.  1128.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Information  submitted  and  any 
comment{s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CB!  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  te.st  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  )efTKemptert7505C). 
Environmental  Protection  Agenc\',  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  713,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA,  (703)  .305- 
5448. 

SUPPtEMaVTARY  INFORMATIOM:  Pesticide 
products  may  be  mixed  or  used  after 
other  pesticides  according  to  label 
directions.  Howe^-er,  sometimes 
products  bear  labeling  statements  which 
prohibit  or  advise  against  using  certain 
products  together  or  after  each  other  to 
prevent  crop  phytottjxicity, 
incompatibility,  Tedtrction  of  efficacy  or 


adverse  effects  to  humans  or  the 
environment.  Hie  Agency  is  proposing 
guidance  on  when  such  labeling 
statements  will  be  approved.  The 
proposed  policy  is  Ihat  the  Agency  will 
require  or  approve  oiaodatory  labeling 
statements  prohibiting  or  limiting  use  of 
one  product  with  or  after  another  only 
if  data  are  submitted  which  demonstrate 
that  unreasonable  adversaeEfects  will 
occur  without  such  statements.  If  EPA  is 
not  persuaded  by  the  data  or  no  data  are 
submitted,  the  Agency  will  approve 
advisory  statements  which  recommend 
that  a  product  not  be  used  with  or  after 
another. 

This  Federal  Register  notice 
announces  the  availability  of  the  draft 
PR  Notice  and  solicits  comment  on  the 
proposed  policy.  IL  after  reviewing  any 
comments,  EPA  determines  that  changes 
to  the  policy  are  warranted,  the  Agency 
will  revise  the  draft  PR  Notice  prior  to 
release. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  September  6, 1994. 
Stephen  L.  Johnson. 
Director.  Fegistration  Division.  Office  of 
Pesticide  Programs. 

|FR  Doc.  94-22S8*  Filed  9-12-94;  8:45  am] 

BILLING  CODE  6S60-60-F 

[FRL-5070-7] 

Reassessment  of  2.3,7,8- 
Tetrach1orodit>enzo-p-dioicin  p,3,7,8- 
TCDD,  dioxfn) 

AGENCY:  Encironmentzd  Protection 
Agency  (EPA). 

ACTION:  As  part  of  the  Agency's 
reassessnient  of  2,3,7,8- 
tetrachiorodibenzo-p-dioKin  (2,3,7,8- 
TCDD,  hereinafter  referred  to  as  simply 
dioxin),  two  External  Review  Draft 
documents  are  being  made  available  for 
a  1 20-day  public  reviev^'  and  comment 
period. 

SUMMARY:  This  notice  announces  the 
availability  of  two  External  Review  Draft 
documents  ftjr  public  review  and 
comment: 

1.  Health  Assessment  Document  for 

2 ,3 ,7<8-Tetrachlorod  ibenzo-p-dioxin 
(TCDD)  and  Related  Compounds 
(EPA/600rBP-92/001a-c) 

2.  Estimating  Exposure  to  Dioxin-Like 

Compounds  tEPA/600/6-88/005Ca- 

c) 
During  the  public  comment  period, 
public  comment  meeting  will  be 
convened  to  take  formal  comments  on 


the  draft  documeats.  These  meetings  are 
being  planned  tor  the  Arst  two  wee^  of 
December  at  five  locations:  Washington. 
DC;  New  York.  NY/New  Jersey;  Chirac. 
IL;  Dallas.  TX;  and  San  Francisco.  CA. 
Detailed  inforraation  will  be  provided  in 
a  future  Federal  Ri^sfter  notice. 

The  draft  documents  also  will  be 
reviewed  at  a  Scienoe  Advisory  Board 
meeting  to  be  held  after  tiae  public 
comment  period  has  ended,  early  next 
year.  Infonnation  about  this  meeting 
will  be  published  in  a  ftiture  Federal 
Register  notice. 

DATES:  The  draft  documents  will  be 
made  available  on  September  13, 1994. 
Comments  must  be  postmarked  by 
Januar\- 13,1994. 

ADDRESSES: 

Bequest ing  Doctiments 

Due  to  the  Large  size  of  both  draft 
documents  (e.ach  isovef  1,000  pages  in 
length),  the  documents  will  be  available 
as  follows: 
Health  Assessment  Document  for 

2 , 3. 7  .fl-Tetrach  lo«xiiben20-/>-d  ioxin 
(TCDD)  and  Related  Compounds, 
EPA/600/BP-92/001a,  001b,  001c. 
(Note:  The  full  document  is  3 
volumes  and  approx.  1.100  pages.) 
or 
Risk  Characterization  Chapter.  EPA/ 
600/BP-92/001C.  (Note:  This  third 
volume  of  the  3-volume  set 
integrates  health  and  exposure 
information  on  dioxin  and  related 
-   compounds:  approx.  100  pages.) 
and/or 
Estimating  Exposure  to  Dioxin-Like 
Compoumls.  EPA/600/6-^8/005Ca. 
Cb,  Cc.  (Note:  The  full  document  is 
3  volumes  and  approx.  1,300 
pages.) 
or 

Executive  Summary  Chapter  of  the 
Exposure  Document,  EPA/600/6- 
88/005Ca.  (Note:  This  first  volume 
of  the  3-volume  set  summarizes  the 
exposure  information;  approx.  100 
pages.) 

To  obtain  a  paper  copy  of  these  draft 
documents,  interested  parties  should 
contact  the  ORD  Publications  Center. 
CERI-FRN,  U.S.  Environmental 
Protection  Agency.  26  W.  Martin  Luther 
King  Drive,  Cincinnati.  OH  45268; 
telephone  (513)  569-7562;  fax  (513) 
569-7566.  Please  provide  your  name, 
mailing  address,  document  title,  and 
EPA  number. 

Please  note  that  the  two  nummary 
volumes  also  will  be  madeavaiiable  as 
WordPerfect  5.1  files  on  SVz"  PC-DOS 
formatted  disks.  Please  request  by 
document  title  and  EPA  number- 


Risk  Characterization  Chapter  (Vol.  Ill- 
Health),  EPA/600/BP-92/001ca  (disk) 
Executive  Summary  Chapter  (Vol.  I- 
Exposure),  EPA/600/6-88/005Caa  (disk) 
The  draft  documents  will  be  provided 
for  inspection  at  the  ORD  Public 
Information  Shelf,  EPA  Headquarters 
Library,  401  M  Street,  S.W.. 
Washington,  DC  20460,  between  the 
hours  of  10  a.m.  and  2  p.m..  Monday 
through  Friday,  except  for  Federal 
hohdays,  and  at  all  of  the  EPA  Regional 
and  Laboratory  libraries. 

Submitting  Comments 

All  comments  must  be  in  writing. 
Commenters  should  submit  three  copies 
of  each  comment,  and  if  commenting  on 
both  documents — the  health  assessment 
document  and  the  exposure 
assessment — submit  separate  comments 
rather  than  combined  submissions. 

For  the  health  assessment  document, 
send  comments  to:  Dioxin  Health 
As.sessment  Comments,  Technical 
Information  Staff  (8601),  Office  of 
Health  and  Environmental  Assessment, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  S.W.,  Washington.  DC 
20460. 

For  the  exposure  assessment 
document,  send  comments  to:  Dioxin    ' 
Exposure  Assessment  Comments. 
Technical  Information  Staff  (8601). 
Office  of  Health  and  Environmental 
Assessment,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  on  the  overall 
rea-ssessment  of  dioxin  or  technical 
questions  on  the  health  assessment 
document:  William  Fariand,  Office  of 
Health  and  Environmental  Assessment 
(8601).  Office  of  Research  and 
Development.  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460;  telephone  (202) 
260-7315;  fax  (202)  260-0393. 

For  technical  questions  on  the    '  _ 
expo.sure  assessment:  John  Schaum, 
Exposure  Assessment  Group  (8603), 
Office  of  Health  and  Environmental 
Assessment.  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460;  telephone  (202) 
260-8909;  fax  260-1722. 

SUPPLEMENTARY  INFORMATION: 

The  Scientific  Reassessment  of  Dioxin 

In  April  1991,  EPA  announced  that  it 
would  conduct  a  scientific  reassessment 
of  the  health  risks  of  exposure,  to  2.3,7.8- 
tetracholorodibenzo-p-dioxin  (TCDD) 
and  chemically  similar  compounds 
collectively  known  as  dioxin.  The  EPA 
has  undertaken  this  task  in  response  to 
emerging  scientific  knowledge  of  the 


biological,  human  health,  and 
environmental  effects  of  dioxin. 
Significant  advances  have  occurred  in 
the  scientific  understanding  of 
mechanisms  of  dioxin  toxicity,  of  the 
carcinogenic  and  other  adverse  health 
effects  of  dioxin  in  people,  of  the 
pathways  to  human  exposure,  and  of  the 
toxic  effects  of  dioxin  to  the 
environment.  The  reassessment  is  part 
of  the  Agency's  goals  to  improve  the 
research  and  science  base  and  to 
incorporate  improved  research  and 
science  into  EPA  decisions. 

History 

In  1985  and  1988,  the  Agency 
prepared  assessments  of  the  human, 
health  risks  from  environmental 
exposures  to  dioxin.  Also,  in  1988,  a 
draft  exposure  document  was  prepared 
that  presented  procedures  for 
conducting  site-specific  exposure 
a.ssessments  to  dioxin-like  compounds. 
These  assessments  were  reviewed  by  the 
'  Agency's  Science  Advisory  Board 
fSAB).  At  the  time  of  the  1988 
assessments;  there  was  general 
agreement  within  the  scientific 
community  that  there  could  be  a 
substantial  improvement  over  the 
existing  approach  to  analyzing  dose 
■  response,  but  there  was  no  consensus  as 
to  a  more  biologically  defensible 
methodology.  The  Agency  was  asked  to 
explore  the  development  of  such  a 
method.  The  Agency's  reassessment 
activities  are  in  response  to  this  request. 

Stages  in  the  Reassessment  Process 
That  Have  Been  Completed 

The  EPA  had  endeavored  to  make 
each  phase  of  the  reassessment  of  dioxin 
an  open  and  participatory  effort.  On 
November  15, 1991,  and  April  28,  1992, 
public  meetings  were  held  to  di.scuss 
the  Agency's  plans  and  activities  for  the 
reassessmept,  to  hear  and  receive  public 
comments  and  reviews  of  the  proposed 
plans,  and  to  receive  any  current, 
scientifically  relevant  information. 

In  the  Fall  of  1992,  the  Agency ' 
convened  two  peer-review  workshops  to 
review  draft  documents  related  to  EPA's 
scientific  reassessment  of  the  health 
effects  of  dioxin.  The  first  workshop  • 
was  held.  September  10  and  n:  1992.  to 
review  a  draft  exposure  assessment 
titled.  Estimating  Exposures  to  Dioxin- 
Like  Compounds.  The  second  workshop 
was  held  September  22-25.  1992.  to 
review  eight  chapters  of  a  future  draft 
Health  Assessment  Document  for 
2,3,7,8-Tetrachlorodibenzo-p-dioxin 
(TCDD)  and  Related  Compounds.  Peer- 
reviewers  were  also  asked  to  identify 
issues  to  be  incorporated  into  the  risk 
characterization,  which  was  under 
development. 


In  the  Fall  of  1993,  a  third  peer- 
review  workshop  was  held  on 
September  7  and  8,  to  review  a  draft  of 
the  revised  and  expanded  Epidemiology 
and  Human  Data  Chapter,  which  also 
would  be  part  of  the  future  health 
assessment  document.  The  revised 
chapter  provided  an  evaluation  of  the 
scientific  quality  and  strength  of  the 
epidemiology  data  in  the  evaluation  of 
toxic  health  effects,  both  cancer  and 
noncancer,  from  exposure  to  dioxin. 
with  an  emphasis  on  the  specific 
congener,  2,3,7,8-TCDD. 

Prior  to  each  workshop,  the  draft 
documents  or  chapters  were  made 
available  in  keeping  with  the  Agency's 
continuing  cornmitment  to  conduct  ihe 
reassessment  of  dioxin  in  an  open  and 
participatory  manner,  to  keep  the  publi. 
informed  of  its  progress,  and  to 
encourage  public  participation  in  the 
document  development  process.  The 
public  also  was  invited  to  attend  the 
workshops,  to  present  oral  comments, 
and/or  to  submit  written  comments.  Ai 
each  workshop,  a  panel  of  scientific 
experts  from  outside  the  Agency 
reviewed  the  draft  documents  and 
provided  valuable  comments.  It  also 
should  be  noted  that  outside  scientists 
have  been  heavily  involved  throughout 
the  developmental  process  of  writing 
and  reviewing  these  draft  documents. 
With  this  notice,  the  External  Review 
Drafts  of  both  draft  documents  are  being 
released  for  a  120-day  public  review  and 
comment  period.   . 

Current  Stage  of  the  Scientinc 
Reassessment  of  Dioxin 

The  scientific  reassessment  of  diu>iii 
consists  of  five  activities: 

1.  Update  and  revision  of  the  health 

assessment  document  for  dioxin. 

2.  Laboratory  research  in  support  of  iht- 

dose-response  model. 
.3..  Development  of  a  biologically  based 
dose-response  model  for  dioxin. 

4.  Update  and  revision  of  the  dioxin 

exposure  assessment  document. 

5.  Research  to  characterize  ecologii  .il 

risks  in  aquatic  ecosystems. 
The  first  four  activities  have  resulted 
in  two  draft  documents  (the  health 
a.s.sessment  document  and  exposiin* 
document)  for  2, 3,7,8- 
tetrachlorodibenzo-p-dioxin  (TCDD)  .uid 
related  compounds.  These  companion 
documents,  which  form  the  basis  for  llir 
Agency's  reassessment  of  dioxin.  haw 
been  used  in  the  development  of  the 
risk  characterization  chapter  that 
follows  the  health  assessment  (Ch.iplvr 
9,  Volume  III).  The  process  for 
developing  these  documents  consisttnl 
of  thrpe  phases  which  are  outlined  in 
later  paragraphs. 
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The  fifth  activity,  which  is  in  progress 
at  EPA's  Enviranmeatai  Research 
Lahoratory  in  Ouiuth,  Nfinnesota, 
invoives  characterizing  ecological  risks 
in  aquatic  ecosystems  from  exposure  to 
dioxins.  itesearch  efforts  are  focused  on 
the  study  of  ovganisms  in  aquatic  food 
webs  to  identify  the  effects  of  dioxin 
exposure  that  are  likely  to  result  in 
significant  population  impacts,  A  report 
titled.  Interim  Report  on  Data  and 
Methods  for  the  Assessment  of  2,3,7,8- 
Tetrachlorodibenzo-p-Dioxin  (TCDD) 
Risks  to  Aquatic  Organisms  and 
Associated  Wildlife  {EPA/600/R-g3/ 
055),  was  published  in  April  1993.  This 
report  will  serve  as  a  background 
document  for  assessing  dioxin-related 
ecological  risks.  Ultimately,  these  data 
will  support  tfie  development  of  aquatic 
life  criteria  which  vrill  aid  in  the 
implementation  of  the  Clean  Water  Act. 

As  mentioned  previously,  completion 
of  the  health  assessment  and  exposure 
documents  involves  three  phases:  Phase 
1  involved  drafting  state-of-the-science 
chapters  and  a  dose-response  model  for 
the  health  assessment  document, 
expanding  the  exposure  document  to 
address  dioxin  related  compounds,  and 
conducting  peer-review  workshops  by 
panels  of  experts.  This  phase  has  been 
completed. 

Phase  2,  preparation  of  the  risk 
characterization,  began  during  the 
September  1992  workshops  with 
discussions  by  the  peer-review  pvanels 
and  formulation  of  points  to  be  carried 
forward  into  the  risk  characterization. 
Following  the  September  1993 
workshop,  this  work  was  completed  and 
was  incorporated  as  Chapter  9  (Volume 
III)  of  the  draft  health  assessment 
document.  This  phase  has  been 
completed. 

Phase  3  is  cuirehtly  underway.  H 
includes  making  External  Review  Drafts 
of  both  the  health  assessment  document 
and  the  exposure  document  available 
for  public  review  and  comment. 

Next  Stages  in  the  Reassessment 
Process 

As  described  previously,  public 
briefings  will  be  held  during  the  first 
vvneek  of  the  public  comment  period  to 
be  followed  by  formal  public  hearing  in 
December  1994.  After  the  close  of  the 
public  comment  period,  the  Agency's 
Science  Advisory  Board  (SABJ  will 
review  the  draft  documents  in  public 
session  (early  1995).  Following  SAB 
review,  the  draft  documents  will  be 
revised,  comments  and  revisions  will  be 
incorporated,  and  final  documents  will 
be  issued. 


Dated:  August  30. 1994. 
Carl  R.  Gerber. 

Acting  Assisftmt  Admmistmtor  for  Research 
and  Development. 

(PR  Doc.  94-22442  Fi^ed  9-12-94;  8:45  am) 
BILUNG  CODE  Un-SO-P-M 

FEDERAL  RESERVE  SYSTEM 

First  of  Amenca  Bank  Corporation', 
Acquisition  of  Company  Engaged  in 
Permissible  Honbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (fj 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(aM2)  u-  (f^)  for  the  Board's 
approval  xmder  section  4<c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843{c)(8j)  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  eng^ed  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  "Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  ad\'erse  effects,  such 
as  undue  concentration  of  resources, 
decrea5»d  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  ^jecifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Resen'e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  7, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1 .  First  America  Bank  Corporation, 
Kalamazoo.  Michigan;  to  acquire  F8cC 


Bancshares.  Inc..  Murdock.  Florida,  and 
thereby  indirectly  acquire  First  Federal 
Savings  Bank  of  Charlotte  County, 
Murdock,  Florida,  and  thereby  engage  in 
the  operation  of  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y.  The  geographic  scope  of 
this  activity  is  the  state  of  Florida. 

Board  of  Coveraors  of  the  Federal  Reserv-e 
System,  September  7. 1994. 
Jennifer  J.  |ohiis*n, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  94-22576  Filed  9-12-94;  8:45  am) 

etlLLING  CODE  621(M)1-F 


Fern  S.  Delong,  Trust,  et  al.; 
Formations  of;  Acquisitions  by:  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  ttiat  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  not  later  than  October 
7,  1994.- 

A.  Federal  Reserve  Bank  of 
Minneapolis  (fames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1 .  Fern  S.  Delong  Triist.  Anoka. 
Minnesota;  to  retain  50  percent  of  the 
voting  shares  of  Preferred  Bancshares, 
Inc..  Big  Lake.  Minnesota,  and  tiiereby 
indirectly  acquire  Perferred  Bank.  Big 
Lake.  Minnesota. 

B.  Federal  Reserve  Bank  of  Dallas 
(CJenie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  F7r.<rt  Bancorp.  Inc.,  Denton,  Texas; 
First  Delaware  Bancorp.  Inc.,  Dover, 


Delaware,  and  Texas  Financ;ial 
Banc:orporation,  Inc.,  Minneapolis, 
Minne.sota;  to  acquire  100  peri«nt  of  the 
voting  shares  of  Burl»}son  Stale  B,ink, 
Burleson,  "Texas.  ,      , 

Bonrd  of  (lovernors  iif  tho  Fivit-nil  Riisorvo 
.SystiMii,  Srjpfcmbrr  7,  1«94. 

Jennifer  J.  Johnson, 

Deputy  .Sucmtary  of  the  limtrd 

|FR  D.K.J)4-22577  Filed  9-12-94;  845  am| 

BILUNG  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
-  HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Health 

Public  Health  Service 
[GN«2267] 

National  Vaccine  Advisory  Committee, 
Public  Meeting 

AGENCY:  Office  of  the  Assistant 
Set;retar>'  for  Health,  Public  Health 
Service,  HHS. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS),  Office  of  the 
Assistant  Secretary  for  Health  is 
announdng  the  forthcoming  meeting  of 
the  National  Vaa;ine  Advisory 
Committee  (NVAC). 

DATES:  Date,  Time  and  Place:  September 
26,  at  9  a.m.;  and  September  27,  at  8:30 
a.m.;  Hubert  H.  JIumphrey  Building, 
Room  703A,  200  Independence  Avenue 
SW.,  Washington.  DC  20201.  The  entire 
meeting  is  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  partitJpnte  should 
be  sent  to  Chester  Robinson,  D.P.A., 
Acting  Executive  Secretary,  National 
Vaccine  Advisory  Committee,  National 
Vaccine  Program  Office,  5600  Fishers 
Lane.  Rockwall  II  Building,  Suite  1075, 
Ro«;kville,  MD  20857  (301 )  594-2277. 

Agenda:  Open  Public  Hearing 

Interested  persons  may  formally 
present  data,  information,  or  viexvs 
orally  or  in  writing  on  issues  pending 
before  the  Advi.sory  Committee  or  on 
any  of  the  duties  and  responsibilities  of 
the  Advisory  Committee  as  desi.ribed 
below.  Those  desiring  to  make  such 
pre.sentations  should  notify  the  contact 
person  before  September  19,  and  submit 
a  brief  statement  of  the  infonnation  they 
wish  to  present  to  the  Advisory 
Committee.  Requests  should  include  the 
names,  addresses,  and  telephone 
numbers  of  the  proposed  participants 
and  an  indication  of  the  approximate 
time  required  to  make  their  comments. 
A  maximum  of  10  minutes  will  be 
allowed  for  a  given  presentation.  Any 


person  attending  the  meeting  who  does 
not  request  an  opportunity  to  speak  in 
advance  of  the  meeting  will  be  /illowed 
to  make  an  oral  presentation  at  the 
<;onclusion  of  the  meeting,  if  time 
pennits,  at  the  chairperson's  discretiuii. 

Open  Advisory  Committee  Discussion 

The  agenda  will  include  discussions 
on  Resources  available  for  the  National 
Vaccine  Program  Office  i^  FY  1995; 
priorities  for  the  National  Vaccine 
Advisory  Committee  (NVAC)  activities; 
update  on  current  immunization 
;u:tivities,  including  the  President's 
ChiUlhood  Immunization  Initiative; 
simplification  of  pediatric 
immunization  schedules  aiid  achieving 
agreement  between  vaccine  labeling  and 
recommendations  for  use;  proposed 
~ei;onomic  .study  of  U.S.  vactane 
industr\-.  and  propo.sed  activities  of 
NVAC's  Future  Vaccines  Subcommittee. 
Meetings  of  the  Advisory  Committee 
shall  be  conducted,  insofar  as  is 
practical,  in  accordance  with  a  mom 
detailed  agenda  distributed  at  the 
beginning  of  the  meeting. 

Persons  interested  in  specific  agend.i 
items  may  ascertain  from  the  contart 
person  the  approximate  time  of 
discussion.  A  list  of  Advisory 
Committee  members  and  the  charter  of 
the  Advisory  Committee  will  be 
available  at  the  meeting. 

Those  unable  to  attend  the  meeting 
may  request  this  infonnation  from  the 
contact  person.  Summary  minutes  of  the 
meeting  will  be  made  available  upon 
request  from  the  contact  person. 

Diitod:  August  31,  1094. 
leanneKe  R.  OeLawter, 
(Committee  Management  Sptfcialist. 
IFK  Doc.  94-22596  Filed  9-12-94;  8:45  ;un| 

BILLING  jCOOE  II160-17-M 

Food  and  Drug  Administration 
[Docket  No.  94N-0322] 

Drug  Export;  Talc  Triturate-Free 
Conjugated  Estrogens  Granulation 
Bulk 

AGENCY:  Foot!  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Wyeth-Ayersl  Laboratories  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  drug  Talc 
Triturate-Free  Conjugated  Estrogens 
Granulation  Bulk  to  Ireland. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Do<:kets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr., 
Roi;kville.  MD  20857.  and  to  the  conl.u:i 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  dnigs  under  the  Drug  Export 
Amendments  Act  of  1986  should  .il.so  h«' 
directed  to  thecontat.t  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ifimes  E.  Hamilton,  Division  of  Drug 
Labeling  Compliance  (HFI>-3i:0,  Ceiilei 
for  Drug  Evaluation  and  Reseanli,  Fi)o<l 
and  Dnig  Administration,  560U  Fishers 
Line,  Roi;kville,  MI)  20857,  301-.5y4- 
2073. 

SUPPLEMENTARY  INFORMATION:  The  duy^ 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  ait)  (21  U.S.C.  382)  provide  th.it 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  curnintly 
approved  in  the  United  States.  .Section 
802(b)(:i)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  nn 
application  for  approval.  Section 
802(li)(3)(C)  of  the  ari  requires  that  the 
ageni  y  review  the  application  within  30 
tlnys  of  its  filing  to  determine  whether 
the  requirements  of  section  802(i))(.3)(B) 
have  been  satisfied.  Section  8U2(b)(:^)|Aj 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  puhlii 
participation  in  its  review  of  the 
applii.iition.  To  meet  this  requirement, 
the  agen<:y  is  providing  notice  that 
Wyeth-Averst  Laboratories,  P.O.  Box 
8299,  Philadelphia,  PA  19101,  has  filed 
an  application  requesting  approv.Tl  for 
the  expurt  of  the  hiiman  drug  Talc 
Trit II rate-Free  Conjugated  Estrogens 
Granulation  Bulk  to  Ireland.  This  dnig 
product  is  used  for  the  treatment  of 
moderate  to  severe  vasomotor  synlptonl^ 
associated  w  ith  menopause,  atrophic 
vaginitis.  atrophi<:  urethritis,  and 
osteoporosis.  The  firm  does  have  new 
drug  approval  for  the  Ta)c  Triturated 
Conjugated  Estrogen  Granulation 
fornuilation.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  Mar».h  1, 
1993,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 
Interested  persons  may  submit 
relevant  information  on  the  appli(..-itioii 
to  the  Dof;kets  Management  Branch 
(address  above)  in  two  copies  (exiAip! 
that  individuals  may  submit  single 
copies)  and  identified  with  the  doi  kei 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  IDot.kets 
Management  BranfJi  between  9  a.m.  am) 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
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the  application  to  do  so  by  September 
23, 1994,  and  to  provide  an  additional 
copy  of  the  submission  directly  to  the 
contact  person  identified  above,  to 
facilitate  consideration  of  the 
information  during  the  30-day  review 
period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  August  30. 1994. 
David  B.  Barr, 

Deputy  Director.  Office  of  Compliance.  Center 

for  Drug  Evaluation  and  Research. 

|FR  Doc  94-22497  Filed  9-12-94;  8:45  am] 

BtLUNC  CODE  4160-01-f 


National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Ott>er  Communication  Disorders; 
Closed  Meeting: 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  S[)ecial  Emphasis  Panel. 

Date:  September  19-21.  1994. 

Time:  8:30  pm  to  recess  September  19  and 
7:30  am  to  adjournment  Septemtjer  21. 

Place:  Florida  State  University. 
Tallahassee.  FL. 

Contact  person:  Marilyn  Semmes.  Ph.D.. 
Acting  Chief.  Scientific  Review  Branch.  DEA, 
MIX:D.  6120  Executive  Boulevard.  Suite 
400C.  Bethesda.  MD  20892.  301/496-8683. 

Purposed  Agenda:  To  review  and  evaluate  a 
grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated:  September  2. 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

jFR  Doc.  94-22665  Filed  9-12-94;  8:45  am) 

BtLUNG  CODE  4140-01-M 


Public  Health  Service 

[GN»  2268] 

National  Vaccine  Advisory  Committee 
(NVAC),  Subcommittee  on  Future 
Vaccines,  Public  Meeting 

agency:  Office  of  the  Assistant 
Secretary  for  Health,  HHS. 
summary:  The  Department  of  Health  and 
Human  Services  (DHHS)  and  the  Office 
of  the  Assistant  Secretary  for  Health 
(OASH)  are  announcing  the  forthcoming 
meeting  of  the  Future  Vaccines 
Subcommittee  of  the  National  Vaccine 
Advisory  Committee. 
DATES:  Date,  Time  and  Place:  September 
27.  at  1  p.m.  to  5  p.m..  Hubert  H. 
Humphrey  Building.  Room  703A,  200 
Independence  Avenue,  S.W.. 
Washington,  D.C.  20201.  The  entire 
meeting  is  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Chester  A.  Robinson.  D.P.A.. 
Acting  Executive  Secretary.  National 
Vaccine  Advisory  Committee.  National 
Vaccine  Program  Office,  5600  Fishers 
Lane,  Rockwall  II  Building.  Suite  1075. 
Rockville,  MD  20857.  (303)  594-2277. 

Agenda:  Open  Public  Hearing: 
Interested  persons  may  formally  present 
data,  information,  or  views  orally  or  in 
writing  on  issues  to  be  discussed  by  the 
Subcommittee.  Those  desiring  to  make 
such  presentations  should  make  a     « 
request  to  the  contact  person  before 
September  19.  and  submit  a  brief 
description  of  the  information  they  wish 
to  present  to  the  Subcommittee. 
Requests  should  include  the  names  and 
addresses  of  proposed  participants.  A 
maximum  of  10  minutes  will  be  allowed 
for  a  given  presentation,  but  the  time 
may  be  adjusted  depending  on  the 
number  of  persons  presenting.  Any 
person  attending  the  meeting  who  does 
not  request  an  opportunity  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  an  oral  presentation  at  the 
conclusion  of  the  meeting,  if  time 
permits,  at  the  Chairperson's  discretion. 

Open  Subcommittee  Discussion:  The 
Subcommittee  will  discuss  (1)  priority 
topics  to  be  addressed  in  FY  1995,  and 
(2)  ways  of  ensuring  that  new  vaccine 
candidates  can  be  made  available  for 
efficacy  trials  (Phase  III),  including 
assessment  of  private  sector  capacity  to 
produce  pilot  lots.  Meetings  of  the 
Subcommittee  shall  be  conducted, 
insofar  as  is  practical,  in  accordance 
with  a  more  detailed  agenda  distributed 
at  the  beginning  of  the  meeting.  Persons 
interested  in  specific  agenda  items  may 
ascertain  ft-om  the  contact  person  the 
approxumate  time  of  discussion.  A  list 
of  subcommittee  members  and  the 


charter  of  the  NVAC  Committee  will  be 
available  at  the  meeting.  Those  unable 
to  attend  the  meeting  may  request  this 
information  from  the  contact  person. 

Dated:  August  31, 1994. 
Jeannette  R.  DeLawter, 

Committee  Management  Specialist. 

|FR  Doc.  94-22597  Filed  9-12-94:  8:45  am) 

BILLING  CODE  416(V-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  R-94-1538;  FR-2942-N-05] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr.. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 


information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  .Section  3507  of  the  Faporwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urtjan 
Development  Act,  42  U.S.C.  3535(d). 


Dated:  August  25, 1994. 
David  Sf  Cristy, 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  O.MB 

Proposal:  Real  Estate  Settlement 
Procedures  Act  (RESPA),  Section  6 
Model  Disclosure  Statement  and 
Applicant's  Acknowledgement  of 
Servicing  Transfer  (FR-2942). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use. 
Section  6  of  the  Real  Estate  Settlement 


Act  rtxjuires  a  lender  of  a  federally 
related  mortgate  loan  including 
refinancing  to  give  the  loan  appliLiuil 
certain  inform.ation  and  requires  HUD  In 
issue  a  mode!  of  that  statement.  HUD 
prepared  a  model  for  the  notices  of 
actual  transfer  of  ser\'icing  which 
Section  6  now  requires  servica;rs  to 
i.ssue. 

Form  Number:  None. 

Pt'spondents:  Businesses  or  Otbe.r 
For-r>rofit. 

Frequency  of  Submission:  On 
Oci:asion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  ot 
response 


Hours  per 
response 


Burden  hours 


Notice  of  application  . 
Notice  ot  assignment 


20,000 
20,000 


212 
3,000 


0.033 
0.10 


139,920 
6,000.000 


Total  Estimated  Burden  Hours: 
6.139,920. 

Status:  Reinstatement,  no  changes. 

Contact:  Ivy  Jfjckson,  HUD,  (2U2)  708- 
4500;  Joseph  F.  Lackey,  Jr.,  OMB,  (202) 
395-7316. 

Dated:  August  25,  1994. 
IFR  Doc.  94-22632  Filed  9-12-94; «:45  amj 

BILLING  CODE  421 0-01-M 

(Docket  No.  R-94-1686;  FR-3438-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  dest;rilK!d  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Papenvork 
Reduction  Act.  The  Department  is 
soliciting  public  comment.s  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are         -^ 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
rec;eived  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Sl.TJot, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  33). 

The  Notice  lists  the  following 
information:(l)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  .submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 


with  the  proposal  and  of  the  OMU  I3«^t 
Offii  er  for  the  Department. 

Authority:  .Section  3507  of  the  Paperwork 
R"(lii(  tion  Act,  44  U.S.C  3507;  S<.-ction  71d) 
of  the  Department  of  Housing  and  Urban 
Development  .\a.  42  i:.S.C.  3535ld), 

Djted;  September  2,  1994. 

David  S.  Cristy, 

Actmn  Director.  Information  Resources. 
Management  Policy  and  Management 
ni\.  isinn. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OVIB 

Proposal:  Nehemiah  Housing 
Opportunity  Grants  Program  (FR- 1438) 

(^fice:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use 
Under  the  Nehemiab  Housing 
Opportunity  Program,  HLT3  is 
oufhorized  to  make  grants  to  non-p.-xifit 
organizations  to  enable  them  to  provide 
second  mortgages  to  families  purr.hasing 
homes  that  are  constructed  or 
substantially  rehabilitated. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households,  State  or  Loca\ 
Govertiments,  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On 
0(,i:asion. 

Reporting  Burden: 


l^umber  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  collection . 


136 


Varies 


Varies 


5.032 


JMI 
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Total  Estimated  Burden  Hours:  5,032. 

Status:  Extension,  no  changes. 

Contact:  loan  Morgan.  HUD.  (202) 
708-2676;  Joseph  F.  Lackey,  Jr..  OMB. 
(202) 395-7316. 

Dated:  September  2.  1994. 
IFR  Doc.  94-22633  Filed  9-12-94;  8:45  am) 

BILUNG  CODE  421 0-01 -M 


[Docket  No.  N-94-3801;  FR-3750-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Maragement  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr.. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  a  toll- 
free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C  3535(d). 

Dated:  August  30. 1994. 
David  S.  Cristy, 

Acting  Director.  Information  Resources. 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB    . 

Proposal:  Economic  Development 
Initiative. 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Section  232(a)  of  the  Multifamily 
Housing  Property  Disposition  Reform 
Act  of  1994  established  the  Economic 
Development  Grant  program  to  work  in 
conjunction  with  the  existing  Section 
108  loan  guarantee  program.  HUD  has 
renamed  the  program,  the  Economic 
Development  Initiative  (EDI).  The 
purpose  of  this  information  will  be  to 
establish  application  procedures  for  EDI 
assistance.  EDI  will  enhance  the 
viability  of  projects  assisted  under 
Section  108  and  increase  the  security  of- 
loans  made  with  Section  108  loan 
guarantee  funds.  - 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission: 
Recordkeeping  and  Annually. 

Reporting  Burden: 


Numtjer  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  tiours 


Application  

Citizen  participation 
Recordkeeptr>g 


100 
100 
100 


20 

20 

5 


2.000 

2,000 

500 


Total  Estimated  Burden  Hours:  4.500. 

Status:  New. 

Contact:  Paul  D.  Webster.  HUD.  (202) 
708-1871;  Joseph  F.  Lackey,  Jr..  OMB. 
(202) 395-7316. 

Dated:  August  30, 1994. 
[FR  Doc.  94-22634  Filed  *-l 2-94;  8:45  am) 

BILLING  CODE  4210-01-M 


[Docket  No.  N-94-381S] 

Notices  of  Submission  of  Proposed 
Information  Collections  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  ft-om  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 


Southwest.  Washington.  IX  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
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of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
-number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (8) 
whether  the  proposal  is  new  or  tin 
extension,  reinstatement,  or  revision  ai' 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  QMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3.^07  of  the  Paperwork 
R(!duction  Act.  44  U.S.C.  35U7;  Set;tion  7(d) 


of  thu  Department  of  Housing  and  Urbiin 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  August  25, 1994. 
Davids.  Cristy, 

Acting  Director,  Information  nfiourci^ 
Moriagement  Policy  and  Moniigt^meni 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

P;opo.so/r Single  Family  Mortgage 
Insurance  on  Indian  Reservations  and 
Other  Restricted  Lands. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  U.-ic: 
Indian  tribes  applying  for  single 


mortgage  insurance  must  certify  that 
they  have  adopted  an  eviction 
procedure  in  the  event  of  foreclosure. 
HUD  will  use  this  information  to 
deterrfline  that  the  property  and  tribal 
member  (borrower)  is  eligible  for 
mortgage  insurance  and  also  to  verify 
mortgage  security. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Numtjer  ol 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hou's 


Verification  of  lien  .... 

Certification 

Appeal  ol  field  office 


1.000 
200 

zo 


.5 
5 
.5 


500 

100 

10 


Total  Estimated  Burden  Hours:  610. 

Status:  Extension,  no  changes. 

Confacr'Susan  Hoyer,  HUD,  (202) 
-708-4986;  Joseph  F.  Lackey.  Jr..  OMB, 
(202)395-7316. 

Dated':  August  25,  1994. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposa/;  American  Housing 
Survey — 1995  Metropolitan  Sample. 


Office:  Policy  Development  niid 
Research, 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
1995  AHS-MS  is  a  longitudinal  study 
that  collects  current  information  on  the 
quality,  availability,  and  cost  of  housing 
in  eleven  selected  metropolitan  areas. 
The  study  also  provides  information  on 
demographic  and  other  characteristics 
of  the  occupants.  Federal  and  local 


government  agencies  use  AHS  data  to 
evaluate  housing  issues. 

Form  Number:  AHS-€1, 62.  63.  66. 
68,  and  590: 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  ot 
respondents 


Frequency 
ot  response 


Hours  per 
response 


Burden 
hours 


Information  collection 


59.000 


54 


32.199 


Total  Estimated  Burden  Hours: 
32.199. 
■  Stains;  Revision. 

Contact:  Duane  T.  McGough.  HUD, 
(202)  708-1060;  Daniel  Weinberg, 
Census,  (301)  763-8550;  Joseph  F. 
Lackey,  Jr..  OMB.  (202)  39.5-7316. 

Dated:  August  23.  1994. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Progress  Report  for 
Innovative  Project  Funding  Program. 


Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Annual  Progress  Reports  will  be 
(  omplefed  at  the  end  of  each  program 
year  by  State  and  lorjl  governments  and 
nonprofit  organizations  who  have 
received  funding  under  the  Innovative 
Homeless  Initiative  Demonstration 
program.  Grant  recipients  are  required 
to  submit  a  final  progress  report.  These 
reports  will  provide  necessary 


information  for  program  monitoring  .su) 
evaluation. 

Form  Number:  None. 

Respondents:  Slate  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission-  Annua.'i\ 
iind  Recordkeeping. 

Reporting  Burden: 


Number  ot 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
tiours 


Progress  report 
Recordkeeping  . 


48 
48 


20 

45 


960 
2.160 


JMI 
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Total  Estimated  Burden  Hours:  3,120. 

Status:  Reinstatement  with  changes. 

Contact:  Hazel  P.  Braxton.  HUD.  (202) 
708-1234;  Joseph  F.  Lackey.  Jr.,  OMB. 
f202) 395-7316. 

[)ated:  August  23, 1994. 

|FR  Doc.  94-22636  Filed  9-12-94;  8:45  am] 
BILLING  COOE  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Administration 

[Docket  No.  N-84-3ei4;  FR3764-N-01] 

Privacy  Act  of  1974;  Notice  of  a 
Computer  Matching  Program 

agency:  Department  <tf  Housing  and 
Urban  Development  (HUD). 
achon:  Notice  of  a  Computer  Matching 
Program  between  HUD  and  the  Small 
Business  Administration  (SBA). 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended.  (Public  Law  100-503).  and 
the  Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  (June 
19, 1989)),  and  OMB  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  the  PubUc,"  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
computer  matching  program  with  the 
Small  Business  Administration  (SBA)  to 
utilize  a  computer  information  system 
of  HUD.  the  Credit  Alert  Interactive 
Voice  Response  System  (CATVRS).  with 
SBA's  debtor  files.  In  addition  to  HUD 
data,  the  CATVRS  data  base  now 
includes  deUnquent  debt  information 
from  the  Departments  of  Agriculture, 
Education  and  Veterans  Affairs  and  the 
Small  Business  Administration.  This 
match  will  allow  prescreening  of 
applicants  for  loans  or  loans  guaranteed 
by  the  Federal  Government  to  ascertain 
if  the  applicant  is  delinquent  in  paying 
a  debt  owed  to  or  insured  by  the  Federal 
Government  for  HUD  or  SBA  direct  or 
guaranteed  loans. 

Before  granting  a  loan,  the  lending 
agency  and/or  the  authorized  lending 
institution  will  be  able  to  interrogate  the 
CAIVRS  debtor  file  which  contains  the 
Social  Security  Numbers  (SSNs)  of 
HUD's  delinquent  debtors  and 
defaulters  and  defaulted  debtor  records 
of  the  SBA  and  verify  that  the  loan 
applicant  is  not  in  default  or  delinquent 
on  direct  or  guaranteed  loans  of 
participating  Federal  programs  of  either 


agency.  Aotfaohzed  users  place  a 
telephone  call  to  the  system.  The  system 
provides  a  recorded  message  followed 
by  a  series  of  instructions,  one  of  which 
is  a  requirement  for  &e  SSN  of  the  loan 
appUcant.  The  system  then  reports 
audibly  whether  the  SSN  is  related  to 
delinquent  or  defaalted  Federal 
obligations  far  HUD  or  SBA  direct  or 
guaranteed  loans.  As  a  result  of  the 
information  produced  by  this  match,  the 
authorized  users  may  not  deny, 
terminate,  or  make  a  final  decision  of 
any  loan  assistance  to  an  applicant  or 
take  other  adverse  action  against  such 
applicant,  until  an  officer  or  employee 
of  such  agency  has  independently 
verified  such  information. 
EFFECTIVE  DATE:  Computer  matching  is 
expected  to  begin  at  least  40  days  £rom 
the  date  this  computer  matching  notice 
is  published,  providing  no  comments 
are  received  which  would  result  in  a 
contrary  determination.  It  will  be 
accomplished  16  months  from  the 
beginning  date. 

Comments  Due  Date:  October  13, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Cleric. 
Office  of  General  Counsel,  Room  10276, 
Department  of  Hou^ng  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410. 
Commuatcations  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  commmiication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  we^days  at  the  above  address. 
FOR  PRIVACY  ACT  INFORMATION  AND  FOR 
FURTHER  INFORMATION  FROM  RECtPIENT 
AGENCY  CONTACT:  Jeanette  Smith, 
Departmental  Privacy  Act  Officer. 
Department  of  Housing  and  Urban 
Development.  451  7th  St..  SW,  Room 
4176.  Washington,  DC  20410. 
Teiephone  Number  (202)  708-2374. 
[This  is  not  a  toll-free  number.] 
FOR  FURTHER  MFCRMATKM  FROM  SOURCE 
AGENCY  CONTACT:  Walter  Intlekofer, 
Chief,  Operations  Assistance  Branch, 
Office  of  Portfolio  Management,  Small 
Business  Administrstion.  409  Third 
Street,  S.W..  Washington,  EX:  20416, 
Telephone  Number  (202)  205-6481. 
[This  is  not  a  toll-free  nimiber.] 

Reporting:  In  accordance  with  Public 
Law  100-503.  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended,  and  Office  of  Management 
and  Budget  Bulletin  89-22. 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  the  PubUc;"  copies  of  this 
Notice  and  a  report,  in  duplicate,  are 


being  provided  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 

Authority:  The  matching  program 
may  be  conducted  pursuant  to  Public 
Law  100-503,  "The  Computer  Matching 
and  Privacy  Protection  Act  of  1988,"  as 
amended,  and  Office  of  Management 
and  Budget  (OMB)  Circular  A-129 
(Revised  January  1993),  Policies  for 
Federal  Credit  Programs  and  Non-Tax 
Receivables.  One  of  the  purposes  of  all 
Executive  departments  and  agencies — 
including  HUD — is  to  implement 
efficient  management  practices  for 
Federal  credit  programs.  OMB  Circular 
A-129  was  issued  under  the  authority  of 
the  Budget  and  Accounting  Act  of  1921, 
as  amended;  the  Budget  and  Accounting 
Act  of  1950.  as  amended;  the  Debt 
Collection  Act  of  1982.  as  amended; 
and,  the  Deficit  Reduction  Act  of  1984, 
as  amended. 

Objectives  to  be  met  by  the  Matching 
Program:  The  matching  program  will 
alh)w  SBA  access  to  a  system  which 
permits  prescreening  of  applicants  for 
loans  or  loans  guaranteed  by  the  Federal 
Government  to  ascertain  if  the  applicant 
is  deUnquent  in  paying  a  debt  owed  to 
or  insured  by  the  Government  In 
addition,  HUD  will  be  provided  access 
to  SBA  debtor  data  for  prescreening 
purposes. 

Records  to  be  matched:  HUD  will 
utilize  its  system  of  records  entitled 
HUD/DEPT-2,  Accounting  Records.  The 
debtor  files  for  HUD  programs  involved 
are  included  in  this  system  of  records. 
HUD's  debtor  files  contain  information 
on  borrowers  and  co-borrowers  who  are 
currently  in  defauh  (at  least  90  days 
delinquent  on  their  loans);  or  who  have 
any  outstanding  claims  paid  during  the 
last  three  years  on  Title  II  insured  or 
guaranteed  home  mortgage  loans;  or 
individuals  who  have  dd^ulted  on 
Section  312  rehabilitation  loans;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  Title  I  loan. 
For  the  CAIVRS  match,  HUD/DEPT-2, 
System  of  Records,  receives  its  program 
inputs  from  HUD/DEPT-28.  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans— Default;  HUD/ 
DEPT-32,  Delinquent/Default/ Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CPD-1,  Rehabilitation  Loans- 
Delinquent/Default. 

The  SBA  will  provide  HUD  with 
debtor  files  contained  in  its  system  of 
records  entitled.  Loan  Case  File  (SBA 
075).  HUD  is  maintaining  SBA's  records 
only  as  a  ministerial  action  on  behalf  of 
SBA,  not  as  a  part  of  HUD's  HUD/ 
DEPT-2  system  of  records.  SBA's  data 


contain  information  on  individuals  who 
have  defaulted  on  their  direct  loans.  The 
SBA  will  retain  ownership  and 
responsibility  for  their  systems  of 
records  that  they  place  with  HUD.  HUD 
serves  only  as  a  record  location  and 
routine  use  recipient  for  SBA's  data. 

Notice  Procedures:  HUD  and  the  SBA 
will  notify  individuals  at  the  time  of 
application  (ensuring  that  routine  use 
appears  on  the  application  form)  for 
guaranteed  or  direct  loans  that  thei'r 
records  will  be  matched  to  determine 
whether  they  are  delinquent  or  in 
default  on  a  Federal  debt.  HUD  and  the 
SBA  have  published  notices  concerning 
routine  use  disclosures  in  the  Federal 
Register  to  inform  individuals  that  a 
computer  match  may  be  performed  to 
determine  a  loan  applicant's  credit 
status  with  the  Federal  Government. 

Categories  of  Records/Individuals 
Involved:  The  debtor  records  include 
these  data  elements:  SSN,  claim 
number,  program  code,  and  indication 
of  indebteness.  Categories  of  records 
include:  records  of  claims  and  defaults, 
repayment  agreements,  credit  reports, 
financial  statements,  and  records  of 
foreclosures.  Categories  of  individuals' 
include:  former  mortgagors  and  - 
purchasers  of  HUD-owned  properties, 
manufactured  (mobile)  home  and  home 
improvement  loan  debtors  who  are 
delinquent  or  in  default  on  their  loans, 
and  rehabilitation  loan  debtors  who  are 
delinquent  or  in  default  on  their  loans. 

Period  of  the  Match:  Matching  will 
begin  at  least  40  days  from  the  date 
copies  of  the  signed  (by  both  Data 
Integrity  Boards)  computer  matching 
agreement  are  sent  to  both  Hou.ses  of 
Congress  or  at  least  30  days  from  the 
date  this  Notice  is  published  iirthe 
Federal  Register,  whichever  i.s  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrary 
determination. 

Lssutui  at  VV,ishing1on.  EX],  .Soptunilx^r  7. 
1994. 

Marilynn  A.  Davis, 

Assistant  Secretary  for  AHministrtrt  ion. 
jFK  Doc.  94-22635  Filed  9-t2-94:  8:4.5  am) 

BILLING  COOe  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Rocky  Mountain  Arsenal  National 
Wildlife  Refuge  Comprehensive 
Management  Plan 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 


SUMMARY:  Pursuant  to  the  Rocky 
Mountain  Arsenal  National  Wildlife 
Refuge  Act  of  1992,  the  Refuge  Manager 
of  the  Rocky  Mountain  Arsenal  National 
Wildlife  Area,  U.S.  Fish  and  Wtldlife 
Service  (Department  of  Interior)  gives 
notice  of  the  agency's  intent  to  prepare 
an  environmental  impact  statement  on 
the  Rocky  Mountain  Arsenal  National 
Wildlife  Refuge  Comprehensive 
Management  Plan,  Adams  County. 
Colorado. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  October  13, 1994. 
ADDRESSES:  Send  written  comnienls  to 
Dave  Shaffer,  Rocky  Mountain  Arsenal 
National  Wildlife  Refuge,  Building  613, 
Commerce  City,  Colorado  80022-1748. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Shaffer,  Plan  Coordinator.  (303) 
289-0232. 

SUPPLEMENTARY  INFORMATION:  The  Rocky 
Mountain  Arsenal  National  Wildlife 
Refuge  Act  of  1992  (Public  Law  102- 
402)  established  the  Rocky  Mountain 
Arsenal  as  a  National  Wildlife  Refuge 
following  environmental  cleanup,  and 
provided  authority  for  the  Fish  and 
Wildlife  Service  to  manage  the  area  as 
if  it  were  a  Nationai  Wildlife  Kefuge 
during  the  cleanup  process.  Pursuant  to 
the  Department  of  Interior's 
Departmental  Manual  implement  ing  the 
National  Environmental  Policy  Act.  an 
Environmental  Impact  Statement  will  be 
prepared  for  all  master  plans  for  major 
new  installations  of  the  Fish  and 
Wildlife  Service.  The  Plan  will  guide 
the  development  of  the  Rocky  Mountain 
Arsenal  National  Wildlife  Refuge.  Rav 
Ranch,  Refuge  Manager,  will  be  the 
responsible  official.     ' 

Federal,  state  and  local  agencies 
individuals,  or  organizations  who  niiiy 
be  interested  in  or  affected  by  the 
decision  regarding  the  Plan  are  invited 
to  participate  in  the  scoping  process. 
Public  involvement  in  the  planning 
process  will  be  sought  by  1)  sending 
planning  updates  and  requests  for 
comments  to  agencies,  organizations, 
and  individuals,  and  2)  holding  open 
house/public  comment  forums  in  the 
Denver  metropolitan  area.  Scoping 
meetings  will  be  held  on  September  12, 
13,  and  14.  Locations  and  times  for  the 
.scoping  meetings  will  be  announ»:ed  in 
the  local  news  media  and  in  a 
newsletter.  The  analysis  is  expected  to 
take  about  12  months.  A  draft 
environmental  impact  statement  should 
be  available  for  public  review  and 
comment  by  May,  1995. 

The  U.S.  Fish  "and  Wildlife  Service 
believes  it  is  important  to  give  reviewers 
notice  at  this  early  stage  of  guidance 
provided  by  several  court  rulings  related 


to  public  participation  in  the 
environmental  review  process. 
Reviewers  of  draft  environmental 
impact  statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Judicial  review  may  waive  or  dismiss 
objections  that  could  have  been  raised  ni 
the  draft  environmental  impact 
statement  stage,  but  that  were  not  raised 
until  after  completion  of  the  final 
environmentalimpact  statement. 

Datod:  September  6. 1994. 
Terry  Terrell, 

Acting  Regional  Director,  Region  6,  Dfn\.i^r. 
Colorado. 

IFR  Doc.  94-22561  Filed  9-12-94:  8  45  .im| 

BILLING  CODE  4310-S5-M 


Bureau  of  Land  Management 

(ID-030-04-342A-02;  lDI-30480] 
Realty  Actions;  Sales,  etc.:  Idaho 

AGENCY:  Bureau  of  Land  Managemenl. 

Interior. 

ACTION:  Notice  of  Realty  Action.  Sale  ol 

Public  Land  in  Butte  County:  Idaho 

SUMMARY:  The  following  described 
public  land  has  been  examined  and 
through  the  public-supported  land  itsi* 
planning  process  has  been  determined 
to  be  suitable  for  disposal  by  direct  salt* 
pursuant  to  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  at  no  less  than  the  appraised  fair 
market  value  of  53,800.  The  land  uill 
not  be  offered  for  sale  until  at  least  60 
days  after  the  date  of  publication  ol  this 
notice  in  the  Federal  Register. 

Boise  Meridian 

T.  5N.,  R.  26E.. 
.Sec.  6.  lots  8.  11. 
The  land  described  contains  26.45  .n  r. •^ 

The  patent,  when  issued,  will  i  onlnin 
a  reservation  to  the  United  States  lor 
xlitches  and  canals,  oil  and  gas.  and  will 
he  subject  to  the  following: 

1.  Those  rights  for  canal  purposes  ^ 
granted  to  the  Big  Lost  River  Irrigation 
Company  by  right-of-way  BL-037a43. 

2.  Those  rights  for  canal  purpoiies 
granted  to  LaVell  R.  Purser  by  righi-ol- 
\vaylDl-27981. 

DATES:  September  13.  1994,  the  land 
de.scribed  above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  exi  epi 
the  sale  provisions  of  the  Federal  Land 
Policy  and  Management  Act.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 
dote  of  publicationi  whichever  occurs 
first. 


JMI 
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ADDRESSES:  Idaho  Falls  District  Office, 
940  Lincoln  Road,  Idaho  Falls.  Idaho 
83401. 

FOR  FURTHER  MFORMAT10H  CONTACT: 
Contact  Bruce  Bash,  Realty  Specialist,  at 
the  above  address  or  caii  (208)  524- 
7521. 

SUPPLEIieilTARV  tNFORIKIATtON:  This  land 
is  being  offered  by  direct  sale  to  Randy 
and  Michelle  Purser  of  Moore,  Idaho, 
based  on  historic  use  of  the  land. 
Failure  or  rehisal  of  the  Pursers  to 
submit  the  required  payment  within  60 
of  Request  for  Payment  will  result  in  a 
continued  offering  of  the  land  until 
sold. 

It  has  been  determined  that  the   . 
subject  parcel  is  prospectively  valuable 
for  oil  and  gas  but  contains  no  other 
known  mineral  values;  therefore, 
mineral  interests,  except  for  oil  and  gas, 
will  be  conveyed  simultaneously.  A 
separate  nonrefundable  filing  fee  of  S50 
is  required  from  the  purchasers  for 
conveyance  of  the  mineral  interests. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager  at  the  above  address.  Any 
adverse  comments  will  be  reviewed  by 
the  District  Manager,  who  may  vacate  or 
modify  this  realty  action. 

Dated;  September  2, 1994. 
Gary  I-BUss, 
Associate  District  Manager. 
IFR  Doc.  94-22540  Filed  9-12-d4:  8:45  am] 

BILLING  CODE  O10-C6-M 


Minerals  llanagen>ent  Service 

Announcement  of  the  Closure  of  the 
Atlantic  Outer  Continental  Shelf  (OCS) 
Office 

AGENCV:  Minerals  Management  Service. 
Interior. 

SUMMARY:  The  Minerals  Management 
Service  P^IMS)  Atlantic  OCS  Region 
office  located  in  Herndon.  Virginia,  is  in 
the  process  of  closing.  This  office  is  one 
of  four  MMS  regional  ofRces  responsible 
for  managing  the  environmental 
protection,  leasing,  exploration, 
production  and  development  of  Land  on 
the  Federal  OCS.  The  Atlantic  OCS 
Region  office  manages  the  portion  of  the 
OCS  program  located  on  four  separate 
planning  areas  covering  the  entire 
Atlantic  coast  of  the  United  States  and 
the  Straits  of  Florida.  The 
responsibilities  of  the  Atlantic  OCS 
Region  office  will  be  absorbed  by  the 
Gulf  of  Mexico  OCS  Region  office 
located  in  New  Orleans,  Louisiana.  . 
DATES:  The  effective  date  of  this  action 
is  October  1,1994. 


ADDRESSES:  The  present  address  of  the 
Atlantic  OCS  Region  office  is  381  EWen 
Street.  Suite  1109.  Ifemdon,  Virginia 
2207O-4«17.  The  address  of  the  Gulf  of 
Mexico  OCS  Region  office  is  1201 
Elm  wood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-2589. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Byron  Congdon  of  the  Gulf  of 
Mexico  OCS  Region,  at  (504)  736-2595. 
You  may  also  write  to  the  Regional 
Director  of  the  Gulf  of  Mexico  OCS 
Region  office  at  the  above  address. 

Authority:  U.S.  Department  of  the  Interior 
Departmental  Manual  Release  number  3002. 
dated  April  26. 1994. 

Dated;  September  6. 1994. 
Thomas  Gemhofer. 
Associate  Director,  Offshore  Minerals . 
Management. 
IFR  Doc  94-22555  Filed  9-12-94;  8:45  ami 

BILLING  CODE  4310-MR-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Ser\'ice  before 
September  3, 1994.  Pursuant  to  §60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127.  Washington. 
DC.  20013-7127.  Written  comments 
should  be  submitted  by  September  28. 
1994. 

Carol.  D.  ShuU. 
Chief  of  Registration.  National  Pegister. 

ARIZONA 

PimaCovaty 

El  Encanto  Apartments.  2820  E.  Sixth  St., 
Tucson.  94001181 

DELAWARE 

New  Castle  CMutty 

Sprinfjer—Cranstoa  Houte.  1015  Stanton  Rd.. 
Mill  Creek  Fkiodred.  Marsfaalltown. 
94001177 

IOWA 

Greene  County 

Chicago.  Milwaukee  6'SL  Paul  Depot — 
lefferson  [Advent  and  De\-elopment  of 
Railroads  in  tov*-o  Ml*Sl  507  E.  Lincoln 
Way,  lefferson.  93000326 

LOUISL\NA 

lefferson  Davis  Parish 

Elton  United  Methodist  Charch.  803  2nd  St.. 

Elton.  94001174 
Foster,  f.  EL,  Hoaae.  314  VS.  Academy  Ave., 

Jennings.  94001 17S 


Fruge  Store.  907  Main  Si..  Eittm.  94001 1 76 
Orleans  Parish 

New  Marigny  Historic  District  Roughly 
bounded  by  St.  Claude.  St.  Bernard.  Tonti. 
and  St.  Ferdinand  Sts.  and  I-IOL  New 
Orleans.  94001170 

MARYLAND 

.Baltimore  Independent  City 

Building  at  419  West  Baltiinore  Street  (Cast 
Iron  Architecture  of  Baltimore  MPS).  419 
W.  Baltimore  St..  Baltimore.  94001171 

MICHIGAN 

Saginaw  County 

Parshallburg  Bridge.  Ditch  ltd.  over  the 
Shiawassee  R..  QiesanLng Township, 
Oakley  vjcinit>-.  94001168 

NEW  YORK 

Ulster  Counly 

Kripplebiish  Historic  District  Kouf^ly.  area 
surrounding  Kripplcbush  and  Pine  Bush 

Rds.,  MarbletowTL  94001173 

TEXAS 
Washington  County 

Schroeder.  Fritz  Paul  and  Ema»a.  House.  Co. 
Rd.  68.  N  side,  of  N.  Brenhatn.  Brenham 
vicinity.  94O0H69 

VIRGINIA 

Clarke  County 

Norwood.  VA  7,  S  .side.  7/8  mi.  E  of  jet.  with 
VA  BR  7.  Berry ville  vicinity,  94001180 

Loudoun  County 

Cumberland  County  Cour^ouse.  US  60.  N 
side,  at  jet.  with  VA  600.  Cumberland. 
94001178 

Wythe  County 

Wytheville  Historic  District  Roughly 
bounded  by  Monroe.  Eleventh,  Jefferson 
and  Twelfth  Sts.  and  W.  Railroad  Ave.. 
Wythwille.  94001179 

(PR  Doc.  94-22563  Filed  9-12-94;  8:45  ami 
BILLING  CODC  43««-70~M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-213  (Sub-No.  4)] 

Canatjian  Pacirtc  Limited — 
Abandonment — Line  Between  Skmner 
And  Vancetjoro,  ME 

The  Commission's  Section  of 
Environmental  Analysis  (SEA}  hereby 
notifies  all  interested  parties  that  the 
Draft  Environmental  Impact  Statement 
(DEIS)  in  the  Canadian  Pacific  Limited 
(CPj  abandonment  bet\%-een  Skinner  and 
Vanceboro,  ME  is  available.  The  DEIS 
addresses  the  environmental  impacts 
associated  with  the  proposed 
abandonment. 

The  DEIS  will  be  ser\'ed  on  all  parties 
to  the  proceeding  on  September  12, 


1994.  There  will  be  a  30  day  rx)mment 
period  beginning  September  12. 1994  to 
allow  the  public  an  opportunity  to 
comment  on  the  DEIS.  All  comnvents  to 
the  DEIS  must  be  in  writing  and  filed  by 
October  12, 1994. 

Parties  commenting  on  the  DEIS  must 
send  an  original  and  10  copies  of  their 
comments  to: 

Phillis  Johnson-Ball,  Section  of 
Environmental  Analysis,  Room  3219, 
Interstate  Commerce  Commission.  12th 
and  Constitution  Avenue,  NVV, 
Washington,  D.C.  20423. 

After  assessing  all  of  the  comments'  to 
the  DEIS,  SEA  will  issue  a  Final 
Environmental  Impact  Statement  that 
will  include  SEA's  final 
recommendations  to  the  Commission. 

For  further  information,  you  may 
contact  Phillis  Johnson-Ball  at  (202) 
927-6213  or  Vicki  Dettmar  at  (202)  927- 
6211.  TDD  for  hearing  impaired:  (202) 
927-5721. 

By  the  Commission,  Elaine  K.  Kaiser. 
(;hief.  Section  of  Environmental  Analysis 
Vernon  A.  Williams, 
Acting  Secretary. 
IFR  Doc.  94-22578  Filed  9-12-94:  8:45  ami 

BILLING  COOE  703S-0V-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SubstatKes;  Registration 

By  Notice  dated  July  11, 1994,  and 
published  in  the  Federal  Register  on 
July  19, 1994.  (59  FR  36785),  Abbott 
Laboratories,  14th  Street  &  Sheridan 
Road.  Attn:  Customer  Service  D-345. 
North  Chicago.  Illinois  60064,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of 
Dextropropoxyphene,  bulk  (non-dosage 
forms)  (9273),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  piu-suant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 


Dated:  August  29, 1994. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

IFR  Doc.  94-22529  Filed  9-12-94;  8:45  am) 

BILLrNG  COOE  4410-«»-M 


Importer  of  Controlled  Substances; 
Registration 

-    By  Notice-dated  July  11. 1994.  and 
published  in  the  Federal  Register  on 
July  19. 1994.  (59  FR  36786),  Arenol 
Chemical  Corporation,  189  Meister 
Avenue,  Somerville,  New  Jersey  08876, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Methamphetamtne  (110^ 

Ptienylacetone  (8501)  ._ 

II 

II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations.  §1311.42,  the 
above  firm  is  granted  r^istration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  August  29. 1994. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  EnforcetT}ent 

Administration. 

[FR  Doc.  94-22530  Filed  9-12-94;  8:45  ami 

BILLING  COOE  44tO-09-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  August  15, 
1994,  Eli  Lilly  Industries,  Inc.,  Chemical 
Plant.  Kilometer  146.7.  State  Road  2, 
Mayaguez,  Puerto  Rico  00680.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  II 
controlled  substance 
Dextropropoxyphene,  bulk  (non-dosage 
forms)  (9273). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 


Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  D.C.  20537.  Attention:  DE.\ 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  October 
13. 1994. 

Dated:  September  6. 1994. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion-Control.  Drug  Enforcement 

Administration. 

IFR  Doc.  94-22600  Filed  9-12-94:  8:45  amj 

BILLING  CODE  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Application  Withdrawal 
for  Penick  Corporation 

By  letter  dated  August  11. 1994, 
Penick  Corporation,  158  Mount  Olivet 
Avenue,  Newark,  New  Jersey  07114. 
withdrew  their  request  for  registration 
as  a  bulk  manufacturer  of  the  Schedule 
II  controlled  substance  Methylphenidate 
(1724). 

Therefore,  the  notice  dated  June  22. 
1994,  in  the  Federal  Register  (FR  Doc. 
94-15707)  Vol.  59,  No.  124  at  page 
33544  is  hereby  withdrawn. 

Dated:  August  29.  1994 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  94-22531  Filed  9-12-94;  8:45  am) 

BILLING  CODE  4410-0»-M 


Importation  of  Controlled  Sul>stances; 
Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  i;egistrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  March  15. 1994.  The  P  F 
Laboratories,  Inc..  700  Union  Boulevard, 
Totowa.  New  Jersey  07512.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 
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Drug 

Sctiedule 

Optum.  raw  (9600)  

Opium  poppy  (9650)  

II 
II 

Poppy  Straw  Concentrate  (9670) 

II 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (30  days 
from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
-Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b).  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  August  29.  19«4. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

|FR  Doc.  94-22533  Filed  9-12-5)4:  8:45  am] 
BILLING  CODE  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  July  11.  1994,  and 
published  in  the  Federal  Register  on 
July  19, 1994,  (59  FR  36789).  Radian 
Corporation.  8501  Mopac  Blvd..  P.O. 
Box  201088,  Austin,  Texas  78720.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  N- 
Ethylamphetaminetl475),  a  basic  class 
of  controlled  substance  listed  in 
Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 


303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
ofthe  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  August  29. 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  94-22532  Filed  9-12-94:  845  ami 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  the  Future  of  Worker- 
Management  Relations;  Meeting 

AGENCY:  Office  ofthe  Secretary,  Labor. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Commission  on  the 
Future  of  Worker-Management  Relations 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Public  Law  92-463.  Pursuant  to 
section  10(a)  of  FACA,  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  and  place  shown 
below. 

TIME  AND  PLACE:  The  meeting  will  be 
held  on  Thursday,  September  29,  1994 
from  9:00  a.m.  to  3:00  p.m.  in 
Conference  Room  N-3437  A-D  in  the 
Department  of  Labor,  200  Constitution 
Avenue  N\V.,  Washington,  DC. 
AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

The  Commission  is  seeking  proposals 
and  options  to  deal  with  issues,  such  as 
those  identified  in  its  Fact  Finding 
Report,  related  to  alternative  forms  of 
dispute  resolution  at  the  workplace  and 
in  the  application  of  employment  laws. 

The  Commission  invites  the  views  of 
interested  parties  about  the  problems 
that  are  reported  to  arise  under  the 
current  law  and  the  recommendations 
they-would  make  to  deal  with  these 
problems. 

PUBLIC  PARTICIPATION:  The  Commission 
will  be  in  session  and  open  fo  the  public 
from  9:00  a.m.  until  3:00  p.m.  when  it 
will  adjourn.  Seating  will  be  available 
on  a  first-come,  first-served  basis. 
Individuals  with  disabilities  wishing  to 
attend,  should  contact  the  Commission 
to  request  appropriate  accommodations. 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 


15  copies  on  or  before  September  22  to. 
Mrs.  June  M.  Robinson,  Designated 
Federal  Official,  Commission  on  the 
Future  of  Worker-Management 
Relations,  U.S.  Department  of  Labor, 
200  Con.stitution  Avenue  NW., 
Washington,  DC  20210.  telephone  (202) 
219-9148. 

Signed  at  Washington,  DC  this  7th  day  i)f 

.September  1994. 

Robert  B.  Reich, 

Secretary  of  Labor. 

[FR  Doc.  94-22601  Filed  »-12-94;  8:4.'i  iini| 
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Office  of  Federal  Contract  Compliance 
Programs 

KRT  Drywall/Acoustical,  a/K/a 
Construction  Associates,  Debarment 

AGENCY:  Office  of  Federal  Contract 
Compliajice  Programs,  Labor. 
ACTION:  Notice  of  Debarment,  KRT 
Drywair/ Acoustical,  a/k/a  Construction 
Associates,  Logan,  Utah. 

SUMMARY:  This  notice  advises  of  the 
debarment  of  KRT  Drywall/Acoustical, 
a/k/a  Construction  Associates,  (hereafter 
"KRT'T,  as  an  eUgible  bidder  on 
Government  contracts  and  subconlracis 
and  federally  assisted  construction 
contracts  and  subcontracts.  The 
debarment  is  effective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annie  Blackwell,  Director  Program 
Policy,  Office  of  Federal  Contract 
Compliance  Programs,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW.. 
Room  C-3325,  Washington,  DC  20210 
(202-219-9430). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to41  CFR60-30.32(c),  the 
Administrative  Law  Judge  issued  an 
OrderGranting  Plaintiffs  Motion  for  a 
Default  Judgment  and  Entry  of 
Sanctions:  (1)  finding  KRT  in  violation 
of  Executive  Orders  No.  11246,  11375 
and  12086;  (2lcancelling  all  Federal 
contracts  and  subcontracts  and  all 
federally  assisted  construction  contracts 
and  subcontracts  of  KRT,  and  of  its 
officers,  agents,  servants,  employees, 
successors  (including  Construction 
A.ssociates),  divisions  or  subsidiaries, 
and  those  persons  in  active  concert  or 
participation  with  them  who  receive 
actual  notice  ofthe  order  by  personal 
service  or  otherwise;  declaring  KRT 
ineligible  for  extensions  or  other 
modifications  of  any  existing 
Government  contracts  or  subcontracts; 
and  declaring  KRT  and  its  officers, 
agents,  servants,  employees,  successors 
(including  Construction  Associates), 
divisions  or  subsidiaries,  and  those 
persons  in  active  concert  or 


participation  with  them  who  receive 
actual  notice  of  the  order  by  personal 
service  or  otherwise  ineligible  for  the 
award  of  any  Government  contracts  or 
subcontracts  and  all  federally  assisted 
contracts  and  subcontracts,  for  a  period 
of  at  least  210  days  and  thereafter,  until 
KRT  demonstrates  to  the  Deputy 
Assistant  Secretary  for  Federal  Contract 
Compliance  Programs  that  it  is  currently 
in  compliance  with  the  provisions  of 
Executive  Orders  No.  11246, 11375  and 
12086  and  the  regulations  promulgated 
thereunder,  and  that  it  has  undertaken 
to  correct  past  acts  of  noncompliance, 
including  identifying  and  making  whole 
any  victims  of  its  noncompliance,  and 
that  it  will  carry  out  employment 
practices  in  compliance  with  the 
Executive  OrdersNo.  11246, 11375  and 
12086.  A  copy  ofthe  Order  is  attached. 

Signed:  Septemt)er  7, 1994,  Washington. 
D.C. 

Shirley  J.  Wilcher, 

DeputyAssistant  Secretary  for  Federal 
Contract  Compliance  Programs. 

Order  Granting  Plaintiffs  Motion  for  a 
Default  Judgment  and  Entry  of 
Sanctions 

Date:  August  18. 1994.      -  ' 

Case  No.  94-OFC-14 

In  the  Matter  of  United  States  Department 
of  Lalx)r.  Office  of  Federal  Contract 
Compliance  Programs,  Plaintiff  v.  KRT 
Drywall/Acoustical,  Defendant. 

It  appears  that: 

1.  Plaintiff  U.S.  Department  of  Labor 
filed  the  complaint  herein  on  July  13, 
1994  pursuant  to  the  expedited  hearing 
procedures  set  forth  in  41  CFR  60-30.31 
e^  seq.  Acopy  of  the  complaint  is 
attached  hereto  and  is  incorporated" 
herein  by  this  reference. 

2.  The  complaint  and  PlaintifTs 
Request  for  Admissions  were  served  on 
Defendant  KRT  Drywall/Acoustical  by 
Federal  Express  and  were  received  by 
KRTon  July  13,1994. 

3.  KRT  did  not  file  an  answer,  nor  has 
it  requested  an  extension  of  time  within 
which,  to  file  an  answer. 

4.  On  August  9, 1994  Plaintiff  filed  a 
■'Motion  for  Default  Judgment  and  Entry 
of  Sanctions"  on  the  grounds  that 
Defendant  failed  to  file  an  answer  or 
request  an  extension  of  time  within  20 
days  after  service  ofthe  complaint  as 
required  by  41  CF^  60-30.6(a). 

5.  On  August  10. 1994  Defendant  filed 
an  "Objection  to  Plaintiffs  Motion  For 

a  Default  Judgment  and  Entry  of 
Sanctions"  requesting  a  denial  ofthe 
Plaintiffs  default  motion  on  the  grounds 
thai  the  complaint  "may  have  been 
misplaced,"  and  that  therefore  entry  of 
default  "will  work  an  injustice  upon 
KRT," 


6.  On  Augasi  15. 1994  Plaintiff  filed 
its  response  to  Defendant's  objection 
contendfng  that  the  provisions  of  41 
CFR  60.32(c)  are  mandatory. 

41  CFR  60.30.32(c)  provides  that  ifa 
hearing  is  not  requested  wdthin  25  days 
ofthe  filing  ofthe  complaint,  the 
allegations  of  the  complaint  shall  be 
adopted  as  findings,  and  the  sanctions 
and/or  penalties  sought  in  the 
complaint  shall  be  imposed.  It  appears 
that  the  above  provisions  of  41  CFR 
60.30.32(c)  are  mandatory  and  not 
discretionary. 

Since  Defendant  has  neither  filed  an 
answer  nor  asked  for  an  extension  of 
time  writhin  which  to  answer,  and  has 
to  date  not  requested  a  hearing  in  any 
other  way.  Plaintiffs  Motion  for  Default 
is  granted  and  Plaintiffs  Proposed 
Findings  of  Fact  and  Conclusions  of 
Law.  which  are  attached  and 
incorporated  herein  by  this  reference, 
are  adopted  as  the  findings  herein. 

It  is  therefore  ordered  that  all  of  KRT's 
Federal  contracts  and  subcontracts  are 
immediately  canceled:  and  that  KRT  or 
Construction  Associates,  its  officers, 
agents,  subsidiaries,  and  successors 
(including  Construction  Associates),  are 
declared  ineligible  to  receive  any 
Government  contracts  or  subcontracts  or 
for  extensions  or  other  modifications  of 
any  existing  Government  contracts  or 
subcontracts,  for  a  period  of  at  least  210 
days,  and  thereafter  until  KRT  has 
demonstrated  to  the  Deputy  Assistant 
Secretary  for  Federal  Contract 
Compliance  Programs  that  it  is  currently 
in  compliance  with  the  provisions  ofthe 
Executive  Orders  No.  11246. 11375  and 
12086  and  the  regulations  promulgated 
thereunder,  and  that  it  has  undertaken 
to  correct  past  acts  of  noncompliance, 
including  identifying  and  making  whole 
any  victims  of  its  past  noncompliance, 
and  that  it  will  carry  out  employment 
practices  in  compliance  with  the 
Executive  Ortiers  No.  11246. 11375  and 
12086. 

Alexander  Karst. 
Administrative  Law  fudge. 
San  Francisco.  CA. 

Administrative  Complaint 

Pursuant  to  41  CFR  60-30.5  and  41 
CFR  60-30.32,  Plaintiff,  Office  of 
Federal  Contract  Compliance  Programs. 
United  States  Department  of  Labor 
(hereinafter  "OFCCP").  by  it  attorneys, 
hereby  files  this  Administrative 
Complaint  The  hearing,  if  requested, 
will  be  subject  to  the  expedited  hearing 
procedures  at  41  CFR  60-30.31.  et  seq. 
OFCCP  alleges  the  following: 

1.  This  action  is  brought  by  OFCCP  to 
enforce  the  contractual  obligations 
imposed  by  Executive  Order  No.  11246 


(30  Fed.  Reg.  12319),  as  amended  by 
Executive  Order  No.  11375  (32  Fed.  Reg. 
14303)  and  Executive  Order  12086  (43 
Fed.  Reg.  46501)  (hereinafter  "the 
Executive  Order")  and  the  rules  and 
regulations  issued  pursuant  thereto. 

2.  Jurisdiction  exists  under  Sections 
208  and  301  ofthe  Executive  Order  and 
the  following  regulations:  41  CFR  60- 
1.34.  41  CFR  60-1.26  and  41  CFR  60- 
4.8  and  41  CFR  Part  60-30. 

3.  KRT  Drywall/Acoustical 
(hereinafter  "Defendant")  is  a 
construction  contractor  sp>ecializing  in 
dry  wall  work. 

4.  At  all  times  pertinent  hereto 
Defendant  has  maintained  its  principal 
place  of  business  in  Logan.  Utah. 

5.  At  all  times  pertinent  hereto 
Defendant  has  held  a  Federal  or 
federally  assisted  construction  contract 
ofSlQ.OOOormore. 

B.  At  all  times  pertinent  hereto 
Defendant  has  been  a  Government 
contractor,  subcontractor  or  federally 
assisted  construction  contractor  within 
the  meaning  ofthe  Executive  Order  and 
at  all  pertinent  times  has  been  subject  to 
the  contractual  obligations  imposed  on 
Government  contractors  and 
subcontractors  by  the  Executive  Order 
and  the  implementing  regulations 
issued  thereunder. 

7.  At  all  times  pertinent  hereto 
Defendant  has  been  required  to  abide  by 
the  affirmative  action  requirements  set 
forth  in  41  CFR  Part  60-4. 

8.  On  May  12. 1992.  OFCCP 
commenced  a  compliance  review  of 
Defendant.  That  review  resulted  in  a 
Notice  of  Violation  issued  on  May  26, 
1992.  finding  that  Defendant  had 
violated  its  affirmative  action 
obligations  in  six  specific  respects. 

9.  On  June  26.  1992.  OFCCP  and 
Defendant  entered  into  a  Conciliation 
Agreement  resolving  the  deficiencies 
identified  in  the  May  26. 1992  Notice  of 
Violation. 

10.  Defendant  agreed  in  the 
Conciliation  Agreement  to  provide 
OFCCP  with  personnel  activity  reports 
at  six  month  intervals.  The  reports  were 
to  include  information  on  the  number  of 
vacancies  for  each  craft,  the  number  of 
contacts  KRT  had  with  linkage  and 
recruitment  sources  to  fill  those 
vacancies,  the  number  of  applications 
received  by  KRT  from  each  of  its 
recruitment  sources,  the  number  of 
hires,  and  the  total  number  of  applicants 
and  hires  by  race,  sex  and  ethnicity. 

11.  The  Conciliation  Agreement  was 
to  remain  in  full  force  and  effect  until 
OFCCP  determined  that  Defendant  had 
submitted  two  acceptable  reports  as 
defined  by  the  Agreement. 

12.  Defendant  agreed  in  the 
Conciliation  Agreement  to  notify  certain 


JMI 


46994  Federal  Register  /  Vol.  59,  No.  176  /  Tuesday,  September  13,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  176  /  Tuesday,  September  13,  1994  /  Notices 


46995 


employraent  and  recruitment 
organizations  when  job  vacancies  arose 
and  to  seek  referrals  from  those 
organizations.  The  organizations  to  be 
contacted  included  the  Turning  Point 
Program,  the  Indian  Employment 
Service  and  the  Utah  State  Job  Service. 

13.  The  first  personnel  activity 
summary  report  was  due  on  November 
10, 1992,  and  was  to  cover  the  period 
of  iMay  1,  through  October  31, 1992. 

14.  Defendant  submitted  a  report  on 
November  30, 1992,  which  stated  that 
the  company  had  hired  10  male 
applicants  in  the  last  six  months. 

15.  Defendant  did  not  notify  the 
Indian  Employment  Service  or  the 
Turning  Point  Program  of  these  10 
openings  and  did  not  request  that  these 
sources  supply  applicants  for  any  of 
these  positions,  as  agreed  upon  their 
conciliation  agreement. 

16.  Defendant's  first  personnel 
activity  report  was  not  timely 
submitted. 

17.  Defendant  did  not  specifically 
request  qualified  female  and  minority 
applicants  when  it  listed  job  openings 
with  Job  Service. 

18.  Defendant  did  not,  during  the 
period  May  1,  through  October  31,  1992 
make  every  good  effort  to  recruit  and 
employ  women. 

19.  By  letter  dated  February  4, 1993, 
OFCCP  notified  Defendant  that  its      , 
untimely  filing  of  the  first  personnel 
activity  report,  its  failure  to  .specifically 
request  affirmative  action  job  Orders 
when  it  contacted  the  Job  Service,  and 
its  failure  to  make  every  good  faith  effort 
to  recruit  and  employ  women  during  the 
period  from  May  1,  through  October  31, 

1992.  violated  the  June  16, 1992, 
Conciliation  Agreement. 

20.  Defendant's  second  personnel 
activity  report  was  due  on  May  10, 

1993,  and  was  to  cover  the  period  from 
November  1,  1992,  through  April  30, 
1993. 

21.  On  May  7, 1993,  Defendant  filed 
with  OFCCP  a  letter  stating  that  there 
had  been  no  hiring  activity,  and  hence 
no  contact  with  linkage  or  recruitment 
sources  during  the  period  covered  by 
the  second  report. 

22.  OFCCP  contacted  and  viisited  KRT 
during  June  and  July  1993  in  an  effort 
to  confirm  Defendant's  representation 
that  there  had  been  no  hiring  activity 
during  the  six  months  preceding  the 
May  7,  1993.  letter. 

23.  The  letter  submitted  bv  Defendant 
to  OFCCP  on  May  7. 1993,.  misstated 
defendants  hiring  activity  during  the 
preceding  six  months. 

24.  During  the  period  from  November 
1, 1992,  through  April  30, 1993, 
Defendant  failed  to  maintain  personnel 
records  including  hire  dates. 


termination  dates  and  applicant 
information  as  required  by  the  June  16, 

1992,  Conciliation  Agreement. 

25.  Defendant  hired  a  number  of 
individuals  during  the  period  from 
November  1, 1992,  through  April  30, 
1993. 

26.  Defendant  did  not  contact  the 
linkage  organizations  agencies  regarding 
vacancies  filled  during  the  period  from 
November  1, 1992,  through  March  30, 

1993,  and  did  not  request  those  sources 
to  supply  applicants  for  any  of  these 
positions. 

27.  The  acts  and  practices  described 
in  paragraphs  16  through  18,  above, 
breached  the  June  16, 1992,  Conciliation 
Agreement  Defendant  entered  into  with 
OFCCP. 

28.  The  acts  and  practices  described 
in  paragraphs  23  through  26,  above, 
breached  the  June  16, 1992,  Conciliation 
Agreement  Defendant  entered  into  with 
OFCCP. 

29.  The  acts  and  practices  described 
in  paragraphs  16  through  18  and  23 
through  26,  above,  violate  Executive 
Order  11246,  and  the  regulations 
promulgated  thereunder,  and  therefore 
violate  KRT  Drywall/Acoustical's 
contractual  obligations  to  the  Federal 
Government. 

30.  Plaintiff  notified  Defendant  of  its 
determination  that  the  company  had 
violated  its  obligations  under  the 
Conciliation  Agreement.  Defendant  has 
not  demonstrated  that  it  did  abide  by 
the  terms  of  the  Conciliation  Agreement 
and  so,  pursuant  to  41  CFR  60-1. 34(a), 
enforcement  proceedings  may  be 
initiated  immediately. 

31.  KRT  failed  to  contact  the  linkage 
organizations  referenced  in  the  June  16, 
1992,  Conciliation  Agreement; 
consequently.  Defendant  may  hiive 
failed  to  consider  for  employment 
qualified  individuals  registered  with 
these  organizations. 

32.  Unless  retrained  by  an 
Administrative  Order,  KRT  Drywall/ 
Acoustical  will  continue  to  violate  the 
obligations  imposed  upon  it  by  the 
Executive  Order  and  the  rules  and 
regulations  issued  pursuant  thereto. 

Wherefore;  plaintiff  prays  for  a 
decision  and  order  pursuant  to  Section 
209  of  the  Executive  Order,  41  CFR  60- 
1.26  and  41  CFR  Part  60-30, 
permanently  enjoining  Defendant,  and 
its  officers,  agents,  servants,  employees, 
successors,  divisions  and  subsidiaries, 
and  those  persons  in  active  concert  or 
participation  with  it  from  violating  the 
Executive  Order. 

Plaintiff  further  prays  for  a  decision 
and  order  debarring  Etef-jndant  and  its 
officers,  agents,  servants,  employees, 
successors,  divisions  and  subsidiaries 
and  those  persons  in  active  concert  or 


participation  with  it,  from  entering  into 
future  Government  contracts, 
subcontractors  or  federally  assisted 
construction  contracts  until  such  time 
as  Defendant  satisfies  the  Deputy 
Assistant  Secretary  for  Federal  Contract 
Compliance  Programs  that  it  has 
undertaken  to  correct  past  acts  of 
noncompliance  and  that  it  is  currently 
in  compliance  with  the  provisions  of  the 
Executive  Order  and  the  regulations 
promulgated  thereunder,  but  in  no  event 
less  than  210  days. 

Plaintiff  further  prays  for  a  decision 
and  order  canceling  any  contracts 
Defendant  may  hold  by  the  time  a  final 
order  is  issued. 

Plaintiff  further  prays  for  such  other 
relief  as  justice  may  require. 

Respectfully  submitted, 
Thomas  S.  Williamson.  Jr., 
Solicitor  of  Labor 
James  D.  Henry, 
Associate  Solicitor. 
Debra  A.  Millenson, 
Sfrnior  Trial  Attorney. 
L.  Denisc  Galambos, 
Attorney. 

Certificate  of  Service 

I  hereby  certify  that  on  this  12th  day 
of  July  1994,  the  foregoing 
Administrative  Complaint  has  been 
served  upon  Kenneth  R.  Thigpen, 
President  of  KRT  Drywall/Acoustical, 
by  Federal  Express,  postage  prepaid,  at 
the  following  address:  1375  West  200 
North,  Logan,  Utah  84321. 
Sony  a  Boyd, 
Legal  Technician. 

Plaintiffs  Proposed  Findings  of  Fact 
and  Conclusions  of  Law  * 

Plaintiff  Office  of  Federal  Contract 
Compliance  Programs  ("OFCCP  ")  filed 
this  action  on  July  12, 1994.  As  is  set 
forth  more  fully  in  OFCCP's  Motion  for 
a  Default  Judgment  and  Entry  of 
Sanctions  filed  this  date,  defendant  KRT 
Drywall/Acoustical  a/k/a  Construction 
Associates  (hereinafter  "KRT")  failed  to 
answer  the  Administrative  Complaint  or 
to  request  a  hearing  within  the  period 
provided  bv  the  applicable  regulations. 
41  CFR  60-30.6  and  60-30.32.  The 
Administrative  Law  Judge  therefore  is 
required  to  enter  a  default  judgment 
against  KRT.  41  CFR  60-30.32(c). 

OFCCP  proposes  that  the  following 
Findings  of  Fact  and  Conclusions  of 
Law  be  included  in  the  Order  of 
Judgment  issued  in  this  case. 


'  All  ihe  statements  contained  in  this  dociimi'nt 
have  been  drawn  from  the  Administrative 
Complaint  and  OFCCP's  Requests  for  Admisision 
flecause  KRT  failed  to  answer  the  Requests  for 
Admission,  they  should  be  deemed  admitted. 


I.  Findings  of  Fact 

1.  KRT  Drywall/Acoustical  ("KRT")  is 
a  construction  contractor  specializing  in 
drywall  work. 

2.  At  all  times  pertinent  hereto  KRT 
has  held  a  federal  or  federally  assisted 
construction  contract  or  subcontract  of 
$10,000  or  more. 

3.  On  May  12, 1992,  OFCCP 
commenced  a  compliance  review  of 
KRT. 

4.  On  May  26, 1992,  OFCCP  issued  to 
KRT  a  Notice  of  Violation  finding  that 
KRT  had  violated  its  affirmative  action 
obligations  in  six  specific  respects  and 
was  not  in  compliance  with  the 
requirements  of  Executive  Order  11246. 

5.  On  June  16, 1992,  OFCCP  and  KRT 
entered  into  a  Conciliation  Agreement 
resolving  the  deficiencies  identified  in 
the  May  26, 1992  Notice  of  Violation. 

6.  KRT  agreed  in  the  Conciliation 
Agreement  to  provide  OFCCP  with 
personnel  activity  reports  at  six  month 
intervals.  These  reports  were  to  include 
information  for  the  relevant  six-month 
period  on  the  number  of  vacancies  for 
each  craft,  the  number  of  contacts  KRT 
had  with  linkage  and  recruitment 
sources  to  fill  those  vacancies,  the 
number  of  applications  received  by  KRT 
from  each  of  its  recruitment  sources,  the 
number  of  hires,  and  the  total  number 
of  applicants  and  hires  by  race,  sex  and 
ethnicity. 

7.  The  Conciliation  Agreement  was  to 
remain  in  full  force  and  effect  until 
OFCCP  determined  that  KRT  had 
submitted  two  acceptable  reports  as 
defined  by  the  Agreement. 

8.  KRT  agreed  in  the  Conciliation 
Agreement  to  notify  certain  employment 
and  recruitment  organizations  when  job 
vacancies  arose  and  to  seek  referrals 
from  those  organizations.  The 
organizations  to  be  contacted  included 
the  Turning  Point  Program,  the  Indian 
Employment  Service  and  the  Utah  State 
Job  Service. 

9.  The  first  personnel  activity 
summary  report  was  due  to  OFCCP  on 
November  10, 1992,  and  was  to  cover 
the  period  of  May  1,  through  October 
31. 1992. 

10.  On  November  30,  1992,  KRT 
submitted  a  report  which  stated  that  the 
company  had  hired  10  male  applicants 
in  the  six  month  period  covered  by  the 
report. 

11.  KRT's  first  f)ersonnel  activity 
report  was  not  timely  submitted. 

12.  KRT  did  not  notify  the  Indian 
Employment  Service  or  the  Turning 
Point  Program  of  these  10  openings  and 
did  not  request  that  these  sources 
supply  applicants  for  any  of  these 
positions,  as  agreed  upon  in  their 
conciliation  agreement. 


13.  KRT  did  not  specifically  request 
qualified  female  and  minority 
applicants  when  it  listed  job  openings 
with  Job  Service. 

14.  KRT  did  not,  during  the  period 
May  1.  through  October  31, 1992  make 
every  good  effort  to  recruit  and  employ 
women. 

15.  On  February  4, 1993,  OFCCP 
notified  KRT  that  its  untimely  filing  of 
the  first  personnel  activity  report,  its 
failure  to  specifically  request  affirmative 
action  job  orders  when  it  contacted  the 
Job  Service,  and  its  failure  to  make 
every  good  faith  effort  to  recruit  and 
employ  women  during  the  period  from 
May  1,  through  October  31. 1992, 
violated  the  June  16, 1992,  Conciliation 
Agreement. 

16.  KRT's  second  personnel  activity 
report  was  due  on  May  10,  1993,  and 
was  to  cover  the  period  from  November 
1. 1992,  through  April  30, 1993. 

17.  On  May  7. 1993,  KRT  filed  with 
OFCCP  a  letter  stating  that  there  had 
been  no  hiring  activity,  and  hence  no 
contact  with  linkage  or  recruitment 
sources,  during  the  period  covered  by 
the  second  report. 

18.  OFCCP  contacted  and  visited  KRT 
during  June  and  July  1993  in  an  effort 
to  confirm  KRT's  representation  that 
there  had  been  no  hiring  activity  during 
the  six  months  preceding  the  May  7, 
1993,  letter. 

19.'  KRT's  letter  to  OFCCP  of  May  7, 
1993.  misstated  KRT's  hiring  activity 
during  the  preceding  six  months. 

20.  During  the  period  from  November 
1. 1992.  through  April  30. 1993.  KRT 
failed  to  maintain  personnel  records 
including  hire  dates,  termination  dates 
and  applicant  information  as  required 
by  the  June  16. 1992.  Conciliation 
Agreement. 

21.  KRT  hired  at  least  twenty  seven 
individuals  during  the  period  from 
November  1. 1992.  through  April  30. 
1993. 

22.  KRT  did  not  contact  the  linkage 
organizations  agencies  regarding 
vacancies  filled  during  the  period  from 
November  1, 1992,  through  March  30. 
1993.  and  did  not  request  those  sources 
to  supply  applicants  for  any  of  these 
positions. 

23.  On  September  14, 1993.  OFCCP 
notified  KRT  of  its  determination  that 
the  company  had  violated  its  obligations 
under  the  Conciliation  Agreement. 
OFCCP  provided  KRT  15  days  in  which 
to  respond. 

24.  KRT  failed  to  demonstrate  within 
the  15-day  period  that  it  did  abide  by 
the  terms  of  the  Conciliation  Agreement. 

25.  On  July  12, 1994,  OFCCP  filed  an 
Administrative  Complaint  in  this  matter 
and  served  upon  KRT  Requests  for 
Admission. 


26.  To  date,  KRT  has  not  answered 
either  the  Administrative  Complaint  or 
the  Requests  for  Admission. 

//.  Conclusions  of  Law 

1 .  The  Office  of  Administrative  Law      , 
Judges  has  jurisdiction  over  this  matter     i 
pursuant  to  Sections  201,  208.  and  209 
of  Executive  Order  11246,  and  41  CFR 
60-1.26  and  41  CFR  Part  60-30  of  the 
Secretary  of  Labor's  implementing 
regulations,  and  is  empowered  to  issue 

a  final  order  determining  whether  KRT 
is  in  current  violation  of  its  obligations 
under  the  Executive  Order  and  its 
implementing  regulations  and  to 
recommend  appropriate  remedies  and 
sanctions.  41  CFR  60-30.32(c). 

2.  KRT  is  a  Government  contractor, 
subcontractor  or  Federally  assisted 
construction  contractor  within  the 
meaning  of  the  Executive  Order.  At  all 
material  times  KRT  has  been  subject  to 
the  contractual  obligations  imposed  on 
Government  contractors  and 
subcontractors  by  the  Executive  Order, 
and  the  implementing  regulations 
issued  thereunder. 

3.  At  all  material  times,  KRT  has  been 
required  to  abide  by  the  affirmative 
action  requirements  set  forth  in  41  CFR 
Part'60-4. 

4.  KRT  breached  its  obligations  under 
the  Conciliation  Agreement  entered  into 
on  June  16, 1992. 

5.  KRT's  actions  as  described  in  the 
Findings  of  Fact,  above,  violate 
Executive  Order  11246,  and  the 
regulations  promulgated  thereunder. 

6.  The  Executive  Order,  and  its 
implementing  regulations  authorize 
sanctions,  including  contract 
cancellation  and  debarment.  See. 
Section  209  of  the  Executive  Order. 

7.  Sanctions  are  appropriate  when,  as 
here,  a  contractor  has  failed  to  abide  by 
the  terms  of  a  conciliation  agreement, 
and  is  in  violation  of  the  Executive 
Order. 

8.  Under  the  applicable  regulation 
where,  as  here,  a  defendant  fails  to 
answer  an  administrative  complaint  or 
to  request  a  hearing  within  20  days  of 
service  of  that  complaint,  its  right  to  a 
hearing  shall  be  deemed  waived  and  the 
Administrative  Law  Judge  shall  Order 
the  sanctions  and  remedies  sought  in 
the  administrative  complaint.  41  CFR 
60-30.32(c). 

9.  For  these  reasons.  I  order  that  all  of 
KRT's  Federal  contracts  and 
subcontracts  immediately  be  canceled 
and  that  KRT  or  Construction 
Associates,  its  officers,  agents, 
subsidiaries,  and  successors  (including 
Construction  Associates),  be  declared 
ineligible  to  receive  any  Government 
contracts  or  subcontracts  or  for 
extensions  or  other  modifications  of  any 
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existing  Government  contracts  or 
subcontracts,  for  a  period  of  at  least  210 
days,  and  thereafter  until  KRT  has 
demonstrated  to  the  Deputy  Assistant 
Secretary  for  Federal  Contrad 
Compliance  Programs  that  it  is  currently 
in  compliance  with  the  provisions  of  the 
Executive  Order  and  the  regulations 
promulgated  thereunder,  and  that  it  has 
undertaken  to  correct  past  a<:ts  of 
noncompliance,  including  identifying 
and  making  whole  any  victims  of  its 
past  noncompliance,  and  that  it  will 
carry  out  employment  practices  in 
compliance  with  the  Exe<.-utive  Order. 

///.  Conclusion 

OFCCP  requests  that  these  proposed 
Findings  of  Fact  and  Conclusions  of 
Law  be  adopted  by  the  Administrative 
Law  Judge. 

Rfjpnctfully  Submitted. 
Thomas  .S.  Williamson,  Jr., 
Solicitor  of  Labor. 
lames  D.  Henry. 
Associate  Solicitor. 
D»!bra  A.  Millcnsun, 
Senior  Trial  Attorney. 
L.  Dtrnise  Galambos, 
Attorney. 

Certificate  of  Service 

I  hereby  certify  that  on  this  8th  day 
of  August,  1994  the  foregoing  PlaintifTs 
Proposed  Fi  nd  i  ngs  of  Fact  and 
Conclusions  of  Law  have  been  served 
upon  Aaron  Milligan.  Chief  Executive 
Officer  of  KRT  Drywall/Acoustical.  by 
Federal  Express,  postage  prepaid,  at  the 
following  address:  137.5  West  200  North, 
Logan,  Utah  84.321. 
Sonya  Boyd. 
Legal  Technician. 

Service  Sheet  ^ 

Ciase  Name:  KRT  Drvwall/ Acoustical 
Case  Number:  94-0'FC-14 
Title  of  Document:  Order  Granting 
Plaintiffs  Motion  for  a  Default 
Judgment  and  Entry  of  Sanctions 

A  copy  of  the  above  document  was 
seht  to  the  following: 

Kenneth  R.  Thigpen.  President,  KRT 
Drywall/Acoustical.  Attn:  Sonya 
Boyd,  1375  West  200  North,  Logan, 
Utah  84321 

Karen  Diddens.  Compliance  Office,  U.S. 
Department  of  Labor,  10  West 
Broadway,  Suite  30.5,  Salt  Lake  City, 
Utah  84101 

T.A.  Housh,  Jr.,  Regional  Solidtor, 
Region  VH,  U.S.  Department  of  Labor, 
911  Walnut  St.,  21st  Floor,  Kansas 
City.MO  64106 

Thomas  S.  Williamson,  Jr.,  Solicitor  of 
Labor,  Attn:  L.  Denise  Gaiambos,  Esq., 
Office  of  the  SoHatoK/USDOL.  Room 


S-2002,  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210 

Director,  Office  of  Admin.  Appeals, 
Department  of  Labor,  Room  S-4309, 
2{X)  Constitution  Avenue.  NW., 
Washington.  DC  20210,  P194-427- 
378 

Civil  Rights  Division,  Office  of  the 
Solicitor,  U.S.  Department  of  Labor, 
Room  N-2464,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 

Special  Counsel  to  the  Assistant 
Secretary  of  Labor,  U.S.  Department  of 
Labor,  Employment  &  Training 
Admin.,  Room  N-4671,  200 
Con.stitution  Avenue,  NW., 
Washington,  DC  20210 

Office  of  Federal  Contract  Compliance 
Programs,  U.S.  Department  of  Labor, 
Room  C-3325,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210 

Millie  faney. 

Reporter. 

Dated;  August  18, 1994. 
IFR  Doc  94-22602  Filed  9-12-94;  8:45  am| 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  94-0691 

Intent  to  Grant  an  Erclusive  Patent 

License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Intent  to  Grant  a 

Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Caratron  Lidustries,  Inc., 
of  Warren,  Michigan,  an  exclusive, 
royalty-bearing,  revocable  license  to  - 
practice  the  invention  described  and 
claimed  in  U.S.  Patent  No.  5.020,742, 
entitled  "Airborne  Rescue  System," 
which  was  issued  on  June  4,  1991.  The 
proposed  patent  license  will  be  for  a 
limited  number  of  years  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
aci:ordanc;e  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  Part 
1245.  Subpart  2.  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  exclusive  license,  unless  within  60 
days  of  the  Date  of  this  Notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  any  supporting  documentation. 
The  Director  of  Patent  Licensing  will 
review  all  written  objections  to  the  grant 
and  then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  exclusive  license. 
DATES:  Comments  to  this  notice  mu«t  be 
received  by  November  14, 1994. 


ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuioff,  (202)  358-2041. 

Dated:  August  29. 1994. 
Edward  A.  Frankle, 

General  Counsel. 

(FR  Doc.  94-22598  Filed  *-12-94i  8:45  ajnj 
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NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No.  50-409] 

Dairyland  Power  Cooperative;  La 
Crosse  Boiling  Water  Reactor; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  a 
Confirmatory  Order  modifying  the 
August  7, 1991 ,  Order  (the 
Deixjmmissioning  Order)  which 
authorized  the  Dairyland  Power 
Cooperative  (DPC,  the  licensee)  to 
decommission  the  La  Crosse  Boiling 
Water  Reactor  (LACBWR).  LACBWR  is 
located  19  miles  south  of  La  Crosse, 
Wisconsin. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  allow 
DPC  to:  (i)  make  limited  changes  in  the 
facility  or  procedures  as  described  the 
Decommissioning  Plan;  and  (ii)  conduct, 
certain  tests  and  experiments  not 
described  in  the  Decommissioning  Plan, 
without  prior  NRC  approval.  The 
licensee  requested,  by  letters  dated 
August  2,  and  August  5, 1994,  that  the 
NRC  issue  an  ordenthat  revises  the 
De<:omTnissioning  Order  to  allow  DPC 
limited  fiexibility  under  its 
Decommissioning  Plan.  This  action  is 
consistent  with  the  flexibility  under  10 
CFR  50.59  afforded  to  a  licensee 
authorized  to  operate  a  production  or 
utilization  facility  and  afforded  by  other 
Decommissioning  Orders  issued  by  the 
NRC. 

The  Need  for  the  Proposed  Action 

The  L.\CBVVR  has  been  shut  down 
since  April  30, 1987.  All  spent  fuel  has 
been  removed  from  the  reactor  and  is 
stored  in  the  fuel  element  storage  well. 

The  licensee's  authority  to  operate 
LACBWR  was  removed  by  license 
Amendnr»ent  No.  56,  dated  August  4, 
1987.  The  licensee  is  authorized  to 
possess  but  not  operate  the  LACIBWR. 
The  NRC  in  its  Order  (Dectnnmtssioning 


Order)  of  August  7. 1991.  directed  DPC 
to  decommission  the  reactor  facility  in 
accordance  with  its  Decommissioning 
Plan  and  the  Commission's  regulations. 
This  action  was  taken  in  response  to  the 
licensee's  application  for  authorization 
to  decommission  the  facility,  dated 
December  21. 1987.  as  revLsed  February 
22,  1988,  September  9. 1988,  September 
30, 1988,  January  26. 1989.  March  28. 
1989,  June  6. 1989.  October  3.  1989,  July 
25.  1990.  May  10, 1991,  and  July  25, 
1991.  Neither  the  August  7.  1991. 
Decommissioning  Order  which  directed 
the  licensee  to  decommission  the 
reactor  facility,  nor  the  approved 
Decommissioning  Plan,  contained  an 
approved  procedure  that  would  allow 
the  licensee  to:  (i)  make  changes  in  the 
facility  or  procedures  as  described  the 
Decommissioning  Plan;  or  (ii)  conduct 
tests  or  experiments  not  described  in  the 
Decommissioning  Plan,  without  prior 
NRC  approval.  The  LACBWR  is 
currently  in  SAFSTOR  in  accordance 
with  the  approved  LACBWR 
Decommissioning  Plan.  This 
Confirmatory  Order  would  modify  the 
Decommissioning  Order  and  allow  the 
licensee  to:  (i)  make  limited  changes  in 
the  facility  or  procedures  as  described 
the  Decommissioning  Plan;  or  (ii) 
conduct  certain  tests  or  experiments  not 
described  in  the  Decommissioning  Plan 
without  prior  NRC  approval. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action,  procedural  in 
nature,  does  not  involve  any  significant 
environmental  impacts.  The  proposed 
Confirmatory  Order  modifies  the 
Decommissioning  Order  to  allow  the 
licensee  to:  (i)  make  changes  in  the 
facility  or  procedures  as  described  the 
Decommissioning  Plan;  or  (ii)  conduct 
tests  or  experiments  not  described  in  the 
Decommissioning  Plan  without  prior 
NRC  approval  provided  they  do  not 
involve  an  unreviewed  safety  question 
or  a  significant  environmental  impact 
not  previously  evaluated. 

Since  the  proposed  action  does  not 
involve  a  change  in  plant  operation  or 
configuration,  there  is  reasonable 
assurance  that  the  proposed  action 
would  jiot  increase  the  probability  or 
the  consequence  of  an  accident  or 
reduce  the  margin  of  safety.  No  changes 
would  be  made  in  the  types  or 
quantities  of  effluent  that  may  be 
released  offsite.  Further,  there  would  be 
no  significant  increase  in  the  allowable 
individual  or  cumulative  radiation 
exposure. 

Accordingly,  the  NRC  concludes  that 
this  proposed  action  would  result  in  no 
significant  radiological  env  ironmental 
impact. 


With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluent  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  concludes  that  there  are  no 
significant  non-radiological  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  has  concluded  that 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
action,  any  alternative  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated.  The  principal  alternative 
would  be  to  deny  the  request.  This 
would  not  significantly  reduce 
environmental  impacts  of  plant 
decommissioning  and  would  result  in 
reduced  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Environmental  Assessment 
included  as  an  enclosure  to  the 
Decommissioning  Order. 

Agencies  and  Persons  Consulted 

This  Environmental  Assessment  was 
prepared  by  the  NRC  staff,  primarily 
within  the  Office  of  Nuclear  Material 
Safety  and  Safeguards.  Rockville, 
Maryland.  The  NRC  staff  consulted  with 
a  representative  of  the  State  of 
Wisconsin  regarding  the  environmental 
impact  of  the  proposed  action,  and  the 
State  did  not  provide  comments. 

Finding  of  No  Significant  Impact 

Based  upon  this  Environmental 
Assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  has  determined  not  to  prepare  an 
Environmental  Impact  Statement  for  the 
proposed  Confirmatory  Order. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  application  for 
the  order  dated  August  2,  and  August  5. 
1994,  which  is  available  for  public 
inspection  al  the  Commission  Public 
Document  Room,  Gelman  Building. 
2120  L  Street,  NW..  Washington,  DC 
20555,  and  at  the  La  Crosse  Public 
Library,  800  Main  Street,  La  Crosse. 
Wisconsin  54601. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  September.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Michael  F.  Weber, 
Acting  Chief.  Low-Level  Waste  and 
Decommissioning  Projects  Branch.  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
IFR  Doc.  94-22594  Filed  9-12-94;  8;45  ami 
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Privacy  Act  of  1974;  Revisions  to 
System  of  Records 

AGENCY:  Nuclear  Regulatory' 

Commission. 

ACTION:  Proposed  revision  of  an  existing 

system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
Nuclear  Regulatory  Commission  (NRC) 
is  publishipg  for  public  comment 
revisions  to  an  existing  system  of 
records.  NRC-32,  Licensee  and 
Applicant  Taxpayer  Identification 
Number  Records — NRC.  The  proposed 
revisions  add  six  new  routine  uses 
which  will  etihance  the  NRC's  ability  to 
collect  certain  license  fee  debts  owed  to 
the  U.S.  Government.  Corresponding 
changes  to  other  portions  of  the  system 
notice  are  also  being  made  as  a  result  of 
the  additional  routine  use  disclosures. 
DATES:  The  revised  system  of  records 
will  become  effective  without  further 
notice  on  October  24.  1994  unless 
comments  received  on  or  before  that 
date  cause  a  contrary  decision.  If,  based 
on  NRC's  review  of  comments  received, 
changes  are  made.  NRC  will  publish  a 
new  final  notice. 

ADDRESSES:  Send  comments  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch.  Copies  of 
comments  may  be  examined  at  the  NRC 
Public  Document  Room  at  2120  L  Street. 
NW.,  Lower  Level,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jona 
L.  Souder,  Privacy  Act  Program 
Manager.  Freedom  of  Information/Local 
Public  Document  Room  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration.  Washington.  DC  20555. 
Telephone:  301^15-7170. 
SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission 
proposes  to  amend  its  system  of  ret:ords 
entitled  "NRC-32,  Licensee  and 
Applicant  Taxpayer  Identification 
Number  Records — NRC."  to  establish 
six  new  routine  uses  which  will 
enhance  the  NRC's  ability  to  collect 
certain  license  fee  debts  owed  to  the 
U.S.  Government.  Existing  routine  use 
b.  is  redesignated  h.  New  routine  use  b. 
permits  the  disclosure  of  information  in 
the  system  to  the  Defense  Manpower 
Data  Center  of  the  Department  of 
Defense,  the  United  States  Postal 
Service,  and  other  Federal,  State,  or 
local  agencies  for  computer  matching  to 
identify  individuals  who  are  (1) 
delinquent  in  their  repayment  of  debts 
owed  to  NRC  and  (2)  receiving  Federal 
salary  or  benefit  payments.  NRC  will 
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use  the  information  obtained  as  a  result 
of  the  nialchinj^  to  collet.t  the  defjts 
under  the  provisions  of  the  Debt 
Collection  Art  of  1982  (Pub.  L.  97-.lR.'>) 
by  voluntary  repayment,  by 
administrative  or  salary  offset,  or  by 
n>ferral  to  collection  agencies.  New 
routine  use  c.  permits  the  disclosure  of 
information  in  the  system  to  the  General 
Accounting  Office,  Department  of 
lustice,  U.S.  Attorney,  or  other  Federal 
agencies  for  further  collection -action  on 
delinquent  accounts.  New  routine  use  d. 
permits  di.sclpsures  to  commert;i  il 
credit  reporting  agencies  to  obtain  or 
add  to  a  crtdit  history  file  for  use  in  the 
adniinisti.ition  of  debt  coIle<:tion.  New 
routine  use  e.  permits  di.sclosures  to  any 
Federal  agency  where  an  NRC  debtor  is 
employed  or  rei.eiving  remuneration  to 
enable  that  agency  to  collect  a  debt 
owed  to  the  NRC.  New  routine  use  f. 
permits  disclosure  to  the  Internal 
Revenue  Servit:e  (IRS)  for  «x)nipul(!r 
matching  under  26  U.S.C  R103(m)(2)  to 
obtain  the  mailing  address  of  a  taxpayer 
to  colle«:t  or  to  compromise  a  claim  by 
NRC  again.st  a  taxpayer  under  .31  U.S.C. 
3711.  3717,  and  3718.  New  routine  use 
g.  permits  the  disclosure  of  information 
from  the  system  to  the  IRS  to  f;olle«;t  a 
debt  by  offset  against  the  debtor's  tax 
refunds  under  the  Federal  Tax  Refimd 
Offset  Program. 

Other  revisions  to  the  system  ot 
records  notice  are  also  being  made. 
These  include  changes  to  (1  j  clarify  the 
categories  of  individuals  covered,  (2) 
add  paper  records  to  the  tategories  of 
rei»rds,  (3)  update  the  authority  for 
maintaining  the  system,  and  (4J  expand 
the  ret;ord  source  categories. 

Accordingly,  NRC  proposes  to  amend 
"NRC-32,  Licensee  and  Appli<:ant 
Taxpayer  Identification  Number 
Records — NRC."  in  its  entirety  to  read 
as  follows: 

NRC-32 
SYSTEM  NAME: 

Lii:iMisee  and  Applicant  Taxpayer 
Idenlifiuilion  Number  R»»;ords — NR(1 

SYSTEM  location: 

Licen.se  Fee  and  Debt  Colluctiot) 
Branch,  Office  of  the  Controller.  NRC, 
1154.5  Rockville  Pike.  Ro<:kville, 
Mnr\lnnd 

CATEGORIES  OF  MtMVDUALS  COVERED  BV  THE 
SYSTEM: 

NRC  licen.sees  and  individu.tls  or 
corporations  who  have  filed 
applications  for  an  NRC  license. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

License  Fee  and  Debt  Collection 
Branch  computer  systems  maintaining 
taxpayer  ID  numbers,  application  or 


license  numbers,  and  billing 
information.  These  computerized  data 
bases  al.so  include  li«:ensee  or  applicant 
names,  billing  addre.sses,  license  or 
application  numbers,  fee  categories, 
regional  affiliations,  and  hilling 
histories.  Paper  forms  submitted  by 
licensees  and  applicants  containing 
taxpayer  ID  numbers  are  also 
maintained  in  this  system. 

AUTHORrry  for  maintenance  of  the  system: 

.5  U.S.C.  552a(b)(12);  5  U.S.C.  5.514;  15 
U.S.C.  lB81a(0;  26  U.S.C.  6103(m)(2);  31 
U.S.C.  37,  subchapters  I  and  II;  31 
U.S.C.  3701(a)(3)  (1988);  31  U.S.C.  3711; 
31  U.S.C.  3716;  31  U.S.C.  3717:  31 
U.S.C.  3718;  31  U.S.C  372UA  (1988):  42 
U.S.C.  2201  (1988);  42  U.S.C.  5841 
(1988);  Cash  Management  Improvement 
Act  Amendments  of  1992  (Pub.  L.  102- 
589);  10  CFR  Parts  15,  16,  170. 171 
(1994);  Section  206  of  ExHcutive  Order 
11222. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  To  debt  collet;tion  contractors  for 
the  purpose  of  collecting  delinquent 
debts  as  authorized  by  the  Debt 
Collection  Act  of  1982,  31  U.S.C.  3718. 

b.  To  the  Defense  Manpower  Data 
Center,  Department  of  Defense;  the 
United  States  Postal  Servi(«;  or  any 
other  Federal,  State,  or  local  agency  to 
conduct  an  authorized  computer 
matching  program  in  compliance  with 
the  Privacy  Act  of  1974.  as  amended,  to 
identify  and  locate  individuals  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under 
certain  programs  or  .services 
administered  by  the  NRC  in  order  to 
colle<;t  the  debts  under  the  provisions  of 
the  Debt  Collodion  Act  of  1982  (5 
U.S.C.  5514)  by  voluntary  repayment,  by 
administrative  or  .sabry  offset,  or  by 
referral  to  colledion  contrartors. 

c.  To  the  U.S.  General  Accounting 
Office.  Department  of  Justi<.-e,  United 
Slates  Attorney,  or  other  Federal 
agencies  for  further  colle<;tion  action  on 
any  delinquent  account  when 
i:ircumstances  warranty 

d.  To  a  commen:iaI  credit  reporting 
agency  for  the  purpose  of  either  adding 
to  a  credit  history  file  or  obtaining  a 
credit  histor\'  file  for  ii.se  in  the 
administration  of  debt  collection. 

e.  To  any  Federal  agency  where  the 
debtor  is  employed  or  receiving  some 
form  of  remuneration  for  the  purpase  of 
enabling  that  agency  to  collect  a  debt 
owed  the  U.S.  Government  on  NRC"s 
behalf  by  counseling  the  debtor  for 
voluntary  repayment  or  by  initiating 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 


Debt  Collection  Act  of  1982  (5  U.S.C 
5514). 

f.  To  the  Internal  Revenue  Servi«;e 
(IRS)  by  computer  matching  to  obtain 
the  mailing  address  of  a  taxpayer  for  tlie 
purpo.se  of  lo<uiting  such  taxpayer  to 
<;ollect  or  to  compromise  a  Federal 
claim  by  NRC  against  the  taxpayer 
piu^uant  to  26  U.S.C.  6103(m)(2)  and  in 
accordance  with  31  U.S.C.  3711.  3717,  . 
and  3718,  Redisclosure  of  a  mailing 
address  obtained  from  the  IRS  may  be 
made  only  for  debt  collection  purposes, 
including  to  a  debt  collection  agency  to 
facilitate  the  collection  or  compromise 
of  0  Federal  claim  under  the  Debt 
Collection  Act  of  1982.  except  that 
redisclosure  of  a  mailing  address  to  a 
commer«;ial  r«>porting  agency  is  for  the 
limited  purpose  of  obtaining  a 
<;ommercial  credit  report  on  the 
particular  ta.\ payer.  Any  such  mailing 
address  information  obtained  from  the 
IRS  will  not  be  used  or  shared  for  any 
other  NRC  purpose  or  disclosedby  NRC 
to  another  Federal,  Stale,  or  locuil  agent^y 
which  seeks  to  lorate  the  same  taxpayer 
for  its  own  debt  colle«:tion  purpose. 

g.  Referral  of  legally  enforceable  debts 
to  the  Internal  Revenue  Service  to  b«» 
offset  again.st  the  debtor's  tax  refunds 
under  the  F'ederal  Tax  Refund  Offs<>t 
Program. 

h.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

DISCLOSURES  PURSUANT  TO  5  U.S.C.  5S2A(B)(12): 

Disclosures  of  information  to  a 
consumer  reporting  agency  are  not 
considered  a  routine  use  of  records. 
Dis«;losures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies'*  as  defined  in  the  Fair  Oedil 
Reporting  Act  (15  U.S.C.  lB81(a)(f))  or 
the  Federal  Claims  Collection  Act  of 
1966,  as  amendtnl  (31  U.S.C,  3701(,-i)l3)) 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Intormafion  contained  in  this  sj.sleni 
i.vstored  on  hard  f:opy  and  on  c:omputer 
media. 

RETRtEVABILrrv: 

Information  is  retrieved  by  license 
number,  application  number,  licensee  or 
applicant  name,  invoice  number,  or 
taxpayer  identification  number. 

SAFEGUARDS: 

The  hard  copy  records  and  data  biisi» 
are  maintained  in  an  area  where  arj;es.s 
is  controlled  by  keycard  and  limited  to 
those  with  a  need  for  access  to  the  work 
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area,  and  in  a  building  where  access  is 
controlled  by  a  security  guard  force. 

These  records  are  under  visual  control 
during  duty  hours.  After  duty  hours, 
access  to  the  building  is  controlled  by 
a  security  guard  force  and  access  to  each 
floor  is  controlled  by  key  card. 
Computer  records  are  passvvord 
protected. 

RETENTION  AND  DISPOSAL: 

These  records  are  destroyed  in 
accordance  with  the  retention  periods 
provided  for  in  General  Records 
Schedule  (GRS)  GRS  6-lO.b.  or  when  no 
longer  needed,  whichever  is  later. 
Computer  files  are  deleted  after  the 
expiration  of  the  retention  period 
authorized  under  the  General  Records 
Schedule  for  the  disposable  hard  copy 
file  or  when  no  longer  needed, 
whichever  is  later. 

SYSTBN  MANAGER(S)  AND  ADDRESSES: 

Chief.  License  Fee  and  Debt 
Collection  Branch,  Division  of 
Accounting  and  Finance,  Office  of  the 
Controller.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Director.  Division  of  Freedom  of 
InformatioD  and  Publications  Services.  ^ 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 
CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOUaCE  CATEGORiES: 

NRC:  NRC  licensees  and  applicants 
for  NRC  licenses;  employing  agency  of 
debtor;  collection  agencies;  and  Federal, 
State,  or  local  agencies  furnishing 
identifying  and/or  address  information. 

Dated  at  Rockville,  Marj'land.  this  2nd  day 
(if  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Tajrier, 
Executive  Director  for  Operations. 
JFK  Doc.  94-22595  Filed  9-12-94;  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Reqi»st  for  Redearance  of  SF  2803 
and  SF  3108 

AGENCY:  Office  of  Personnel 

Management 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 


44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  a  redearance  of 
an  information  collection.  Form  SF 
2803.  Application  to  Make  Deposit  or 
Redeposit  (CSRS).  and  SF  3108. 
Application  to  Make  Service  Credit 
Payment  for  Civilian  Service  (FERS).  are 
applications  to  make  payment  used  by 
persons  who  are  eligible  to  pay  for 
Federal  service  which  was  not  subject  to 
retirement  deductions  and/or  for 
Federal  service  which  v«ras  subject  to 
retirement  deductions  which  were 
subsequently  refunded  to  the  applicant. 

There  are  estimated  to  be  520 
respondents  for  SF  2803  and  260 
respondents  for  SF  3108.  It  takes 
approximately  30  minutes  to  complete 
SF  2803  and  30  minutes  to  complete  SF 
3108.  The  armual  burden  hours  for  SF 
2803  is  260  and  the  annual  burden 
hours  for  SF  3108  is  130  for  a  total 
annual  burden  of  390  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  by  October  13. 1994. 
ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman,  Retirement  and 
Insurance  Group,  Operations  Support 
Division.  U.S.  Office  of  Personnel 
Management.  1900  E  Street  NW.. 
Room  3349.  Washington.  DC  20415; 
and 
Joseph  Lackey.  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affeiirs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  NW..  Room  10235. 
Washington.  DC  20503. 
FOR  INFORMATION  REGAROMG 
ADMWtSTRATIVE  COORDINATtON — CONTACT: 
Mary  Beth  Smith-Toomev.  Chief  Forms 
Analysis  and  Design  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Greea. 
Deputy  Director. 
|FR  Doc.  94-22446  Filed  9-12-94-,  8:45  am] 
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National  Partnership  Council;  Meeting 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  announces  the 
cancellation  of  the  September  14, 1994, 
meeting  of  the  National  Partnership 
Council  announced  in  the  August  19. 
1994.  Federal  Register  (59  FR  42873). 
This  notice  is  required  by  section  10  of 
the  Federal  Advisory  Committee  Act. 
POINT  OF  CONTACT:  Douglas  K.  Walker. 
National  Partnership  Council,  Executive 


Secretariat,  Office  of  Personnel 
Management.  Theodore  Roosevelt 
Building,  1900  E  Street,  NW..  Room 
5315,  Washington.  DC  20415-0001, 
(202)  606-1000. 
SUPPLEMENTARY  INFORMATION: 
Information  on  future  meetings  of  the 
National  Partnership  Council  will  be 
announced  in  the  Federal  Register. 

Office  of  Personnel  Management 
James  B.  King. 
Director. 

[FR  Doc.  94-22653  Filed  9-12-94;  8:45  am] 
BILLING  COOE  632S-01-4N 


SECuRrriES  and  exchange 

COMMISSION 

[Release  No.  34-34632;  File  Nos.  SR-Amex- 
94-21,  SR-CBO€ -94-10,  SR-NYSE-94-22. 
SR-PSE-54-16,  and  SR-Ptili-94-09] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  of 
the  Chicago  Board  Options  Exchange, 
and  Notice  of  FHing  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Changes  and 
Amendments  Thereto  by  the  American 
Stock  Exchange,  New  York  Stock 
Exchange,  Pacific  Stock  Exchange, 
and  Philadeiphia  Stock  Exchange 
Relating  to  Short  Sates  of  Nasdaq 
National  Market  Securities 

September  2,  1994. 

L  Introduction 

Pursuant  to  Section  19(bKl)  of  tlie 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder.' 
on  March  31. 1994.  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE**),  on 
June  1.  1994.  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx").  on  June  13. 
1994.  the  American  Stock  Exchange. 
Inc..  on  June  16.  1994,  the  Pacific  Stock 
Exchange.  Inc.  ("PSE").  and  on  June  27. 
1994.  the  New  York  Stock  Exchange 
("NYSE"),  respectively  (each 
individually  referred  to  herein  as  an 
"Exchange"  and  two  or  more 
collectively  referred  to  as  "Exchanges"), 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
proposed  rule  changes  designed  to 
allow  their  members  to  designate  certain 
short  sales  of  Nasdaq'  National  Market 
("NM")  securities  *  as  bid  test  exempt 


>  15  U.S.C  r8s(b)(l)(1988j. 
.     ^17CFR2-«).19b-4(1993). 

^  Nasdaq  is  a  computmzed  .system  that  proviues 
brokers  and  dralprs  with  price  quotations  for 
seairities  traded  o^-er  the  counter. 

■•  Nasdaq  includes  both  Nasdaq  SmallCap  Markel 
and  Nasdaq  NM  secarities.  hi  Jtjiy  1993.  the  NASD 
began  referring  lo  Nasdaq  National  Market  System 

Contintifld 
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sales  in  connection  with  the  bid  test 
applicable  to  short  sales  of  such 
securities  ("bid  test  rule"  or  "short  sale 
rule")  recently  adopted  by  the  NASD 
and  included  in  the  NASD  Manual, 
Rules  of  Fair  Practice  ("NASD  Rules").^ 
On  May  9, 1994,  the  CBOE  filed 
Amendment  No.  1;^  on  June  20,  1994, 
the  Phlx  filed  Amendment  No.  1;  ^  on 
June  21, 1994,  the  Amex  filed 
Amendment  No.  l;^  on  June  30,  the  PSE 
filed  Amendment  No.  1,^  and  on 
August  3. 1994,  the  Phlx  filed 
Amendment  No.  2.'°  The  CBOE 
proposal  was  published  for  comment  in 
the  Federal  Register  on  May  18. 1994." 
No  comments  were  received  on  these 
proposed  rule  changes.  This  order 
approves  the  Exchanges'  proposals  and 
the  Exchanges'  Amendments. 

II.  Description  of  Proposals 

A.  Introduction 

The  Exchanges  have  submitted 
substantially  similar  proposals  to  the 
Commission  to  amend  their  respective 
rules  12  so  as  to  coordinate  them  with 


or  Nasdaq  NMS  securities  as  Nasdaq  National 
Market  securities. 

^See  Securities  Exchange  Act  Release  No.  34277 
(June  29. 1994),  59  FR  34885  (Kile  No.  SR-NASD- 
92-12). 

'■In  Amendment  No.  1.  the  CBOE  removes  the 
term  "NMS  securities"  and  replaces  it  with 
"Nasdaq  National  Market  securities,"  National 
Market  securities."  or  "NM  securities."  In  addition. 
Amendment  No.  1  confirms  that  .sur\'eillance 
procedures  had  been  or  would  be  implemented  bv 
the  CBOE  in  order  for  the  CBOE  to  be  deemed  a 
"qualified  Options  exchange"  that  satisfies  the 
requirement&of  the  NASD's  short-sale  rule  (File  No. 
SR-NASD-92-12).  See  letter  from  Michael  I.. 
Meyer.  Schiff  Hardin  &  Waite.  to  Francois  Maz\ir. 
Attorney,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  May  9. 1994.  See 
also  Securities  Exchange  Act  Release  No.  34277. 
supra  note  5. 

'See  letter  from  Michele  R.  VVeisbaum.  Phlx.  to 
Francois  Mazur,  Attorney.  Division.  Commission, 
dated  June  16. 1994.  The  Phlxs  amenrimeni  revises 
the  term  "NMS  securities,  and  refers  instead  to 
"National  Market  securities"  or  "NM  securities."  Id 

"See  letter  froni  Claire  P.  MriJralh.  Managing 
Director  and  Special  Counsel.  Derivative  Securities. 
Amex,  to  Michael  Walinskas.  Branch  Chief. 
Division.  Commission,  dated  June  20.  1994. 
Amendment  No.  1  corrects  a  tvpogr.iphical  error 
made  in  the  original  submission. 

■•See  letter  from  MichaelD.  Pierson.  Senior 
Attorney.  Marltet  Regulation,  PSE,  to  Francois 
Mazur.  Attorney.  Division,  Commission,  dated  June 
29.  1994.  .Amendment  No.  1  requests  the 
Commission  to  find  good  cau.se  for  accelerating 
effect  iveness  of  the  PSE's  proposal. 

'"See  PhU  Amendment  No.  2.  Amendment  No. 
2  revi.ses  the  proposal  to  allow  a  Phlx  specialist  to 
designate'all  ihe  Nasdaq  NM  securities  underlying 
the  options  or  index  options  which  the  specialist 
has  been  allocated  as  "designated"  NM  securities. 
Under  the  original  proposal.  Phlx  specialists  were 
limited  to  designating  twenty  such  securities. 

"Sec  Securities  Exchange  Act  Release  No.  34049 
(May  12. 1994).  59  FR  25971. 

'-'CBOE  Proposed  Rule  15.10;  Phlx  ProiJOi^ed 
Rule  1072:  Amex  Proposed  Rule  957(d);  and  PSE 
Proposed  Rule  4.19. 


the  NASD's  Rules  of  Fair  Practice 
relating  to  a  bid  test  applicable  to  shorf 
."wles  of  NM  securities  traded  through 
Nasdaq. 13  The  proposals  require 
Exchange  members  who  initiate,  accept, 
or  transmit  for  execution,  or  execute 
sales  of  NM  securities  for  the  account  of 
another  Exchange  member,  to  designate 
such  sales  as  long  sales,  short  sales,  or 
bid  test  exempt  sales.  Accordingly, 
NASD  members  who  receive  orders  to 
sell  NM  securities  from  or  for  the 
account  of  Exchange  members  will  have 
a  basis  to  determine  whether  sut;h  sales 
are  short  sales  subject  to  or  exempt  from 
the  bid  test.*" 

Under  NASD  Rules,  Article  III, 
Section  48,  sales  of  NM  securities  may 
be  designated  as  bid  test  e.xempt  if  they 
qualify  for  one  or  more  of  the 
exemptions  from  the  bid  test  included- 
in  the  rule.  One  of  these  exemptions 
applies  to  short  sales  effected  by 
"quaiified  options  market  makers"  '^ 
("market  maker  exemption")  to  hedge 
offsetting  options  positions.  This 
exemption  recognizes  the  need  for 
options  market  makers  to  hedge  their 
options  positions  by  buying  or  .selling 
(including  selling  short)  shares  of 
underlying  stocks  or  underlying 
component  stocks  contained  in  stoc;k 
inde.xes. 

To  benefit  from  the  bid  test  exemption 
afforded  to  qualified  options  market 
makers,  a  market  maker  must  be 
designated  as  a  qualified  options  market 
maker  by  a  "qualified  options 
exchange."  »6  The  NASD  Rules  define  a 
■qualified  options  exchange"  as  a 


'  'The  NASD  bid  test  prohibits  broker  dealers 
from  effecting  short  sales,  for  themselves  or  their 
customers,  at  or  below  the  "bid"  when  fhe  current 
"inside"  or  be,st  bid  is  below  the  previous  mside 
bid. 

'<  An  executing  NASD  member  is  required  to 
make  a  good-faith  determination  whether  an  order 
is  long,  short,  or  bid  lest  exempt.  Thus,  an  NASD 
member  is-prohibited  from  effecting  a  short  sale  for 
t+ie  account  of  a  customer  or  for  its  own  accoimt 
directly  or  through  the  offices  of  a  third  partv  for 
the  purpose  of  avoiding  the  .ipplication  of  the  .short 
sale  rule.  Further,  an  NASD  member  is  prohibited 
from  knowingly,  or  with  reason  to  know,  eftpcling 
.sales  for  the  account  of  a  customer  or  for  rts  own 
account  for  the  purpose  of  avoiding  the  rule.  It  Is 
the  belief  of  the  NA.SD  that  NASD  members' 
activities  to  circumvent  the  short  sale  nile  through 
indirect  actions  such  as  executions  with  other 
members  or  through  facilitation  of  customer  orders 
while  being  protected  from  loss  are  antithetical  to 
the  purposes  of  the  rule.  See  NASD  Rules,  ArlirJe 
III.  Section  48. 

''•A  "qualified  options  market  m-iker"  js  a~n 
options  market  maker  who  has  received  an 
appointment  as  a  "qualiHed  options  market  m.iker" 
for  certain  classes  of  stock  options  on  Nasdaq 
National  Market  securities  and  index  options  on 
qualified  stock  indexes  pursuant  to  the  rules  of  a 
■qualified  options  exchange."  .See  NASD  Rules. 
Article  III,  Section  48(h)(2)(b).  For  a  definition  of  a 
"qualified  options  exchange."  see  infra  note  16  rmd 
accompanying  text. 

"See  NASD  Rules,  Arricle  III.  Section  4mh)(2)(r). 


national  securities  exchange  with 
Commission  approved  rules  and 
procedures  governing  the  designation  ol 
qualified  options  makers.  In  addition,  lo 
be  deemed  a  "qualified  options 
e.xchange,"  the  NASD  Rules  require  ;iii 
exchange  to  implement  procedures 
governing  the  surveillance  of  its  market 
makers'  use  of  the  exe.mption,  as  well  as 
to  require  the  exchange  to  authorize  ihf 
NASD  to  limit  the  designation  of  a 
qualified  options  marJcet  maker  where, 
the  options  exchange  finds  substantial, 
willful,  or  continuing  violations  of  its 
rule  governing  qualified  options  m.irkt>i 
makers.'^ 

The  Exchanges'  rules  governing 
qualified  options  market  makers  will  b<; 
implemented  as  an  eighteen  month  pilot 
and  will  be  effective  concurrently  with 
the  NASD's  bid  test  rule  pilot  progr.Tin. 
The  proposals  are  subject  to 
modification  or  termination  at  the  end 
of  the  pilot  period.  Additionally,  the 
exchanges  will  require  market  makers  to 
designate  the  NM  securities  to  which 
the  NASD  market  maker  exemption  will 
apply. 

If  an  Exchange  determines  thai  a 
qualified  options  market  maker  has 
failed  to  comply  with  the  terms  of  tht» 
market  maker  exemption,  that  Ex«;hangi- 
may  withdraw,  suspend,  or  modify  the 
designation  of  a  qualified  options 
market  maker  based  upon  that 
Exchange's  determination  that  such 
action  is  warranted  in  light  of  the 
substantial,  willful,  or  continuing  noturt; 
of  the  violation.  Each  Exchange  also  will 
notify  the  NASD  of  such  a 
determination  so  that  the  NASD  may 
take  steps  to  ensui-e  that  Nasdaq  NM 
sales  are  executed  in  compliance  with 
all  applicable  NASD  rules.  Moreover, 
the  Exchanges  have  designed 
.surveillance  procedures  to  ensure 
compliance  with  the  proposed  rule 
change.  Specifically,  these  procedun-s 
must  be  implemented  to  allow  the 
Exchanges  to  be  deemed  qualified 
options  exchanges  as  that  term  is 
defined  by  the  NASD  pursuant  to  the 
options  market  maker  exemption.'" 

B.  The  CBOEs  Proposal 

The  CBOE  proposes  to  adopt  Rule 
15.10  to  require  members  to  designnle 
.sales  of  Nasdaq  NM  securities  as  loii.y 
sales,  short  sales,  or  bid-test  exempt 
sales,'"  The  CBOE  proposal  allows  a 
short  .sale  to  be  designated  as  bid-tesl 
exempt  if  the  sale  qualifies  for  one  of 
the  NASD's  bid-test  exemptions,  or.  as 
further  provided  in  the  NASD's  rule,  if 
the  short  sale  is  an  exempt  hedge 


transaction  in  a  "designated  NM 
security"  2°  underlying  a  class  of  stock 
options,  or  included  in  an  index 
underlyii^  a  class  of  index  options  for 
which  the  market  maker  holds  an 
appointment  under  the  CBOE's  rules.-' 

Under  the  CBOE's  proposal,  a 
registered  market  maker  will  be 
considered  a  qualified  options  market 
maker  in  options  on  properly  designated 
NM  securities.  Such  a  market  maker  is 
entitled  to  ei^ge  in  "exempt  hedge 
transactions"  with  respect  to  those  NM 
securities.^  The  CBOE's  proposed  rule 
will  remain  effective  for  the  eighteen 
month  pilot  period  of  the  NASD's  short 
sale  rule,  or  for  whatever  period  the  • 
market  maker  short  sale  exemption 
remains  effective.*' 

The  CBOE  proposal  also  provides  that 
if  one  of  its  members  initiates,  accepts 
for  execution,  transmits  for  execution, 
or  executes  a  short  sale  of  an  NM 
security  without  properly  identifying  it, 
such  a  sale  may  violate  certain  CBOE 
rules.  In  addition,  if  a  participant 
designates  a  short  sale  as  a  bid  test 
exempt  sale,  including  claiming  the  sale 
to  be  exempt  by  reason  of  the  market 
maker  exemption,  but  does  not  satisfy 
the  requirements  for  such  an  exemption, 
or  if  the  sale  is  made  with  the  purpose 
of  disrupting  or  manipulating  the 
market  in  the  seciuity  that  is  the  subject 
of  the  sale  of  a  related  option,  such  a 
sale  may  also  violate  certain  CBOE 


"Id. 
'•"Id. 
'■'See  CBOE  Propascd  Rule  15.10(a). 


-""Oesigoated  NM  securHy"  is  defined  as  an  NM 
security  vrhicli  tha  marked  maker  has  designated  as 
qualif^'Log  (or  the  bid-test  exemption.  See  Proposed 
CBOE  Rule  15.10(c)(2)(B). 

' '  See  CBOE  Proposed  Rule  1 5.1 0(c). 

'-Ttw  CBOE  defines  an  "exempt  hedge 
transaction."  consistent  with  the  definition  in  the 
NASD's  short  sale  rule,  as  a  short  sale  in  an  NM 
security  effected  to  hedge,  and  which  in  fact  serves 
to  hedge,  an  existing  offsetting  options  position  or 
an  offsetting  options  position  that  was  created  in 
one  or  aiore  transactioiu  contemporaneous  with  the 
short  sale. 

With  respect  to  index  options,  the  CBOE  will 
require  that  the  NM  security  sold  short  be  a 
component  security  of  the  index  underlying  such 
index  option,  that  at  least  10  percent  of  the' value 
of  the  index  underlying  such  index  option  be 
represented  by  ooe  or  more  NM  securities,  and  that 
the  current  aggregate  value  of  the  NM  securities 
sold  short  not  exceed  the  aggregate  current  index 
value  of  the  index  options  position  being  hedged. 
Once  an  underlying  index  satisfies  the  10  percent 
test,  the  coQlioued  qualification  of  the  index  shall 
be  reviewed  as  of  the  end  of  each  quarter,  and  the 
index  shall  cease  to  qualify  if  the  v^ue  of  the  index 
represented  by  ooe  or  more  NM  securities  i»less 
than  B  percent  at  the  end  of  any  subsequent  year. 
See  CBOE  Proposed  Rule  15.l6(cM2)(ii)(A).  See  also 
NASD  Rules.  Article  UL  Section  46{h)(2)(d) 
(defining  "qualified  stock  index"). 

A  transaction  unrelated  lo  normal  options  market 
making  activity,  such  as  index  arbitrage  or  risk 
arbitrage,  that  is  independent  of  a  market  maker's 
market  making  functions,  will  not  be  considered  an 
exempt  hedge  transaction.  See  CBOE  Proposed 
Interpretation  and  Policy  J)l,  CBOE  Proposed  Rule 
15.10. 

-' See  CBOE  ProposMl  Bule  15.10(d). 


rules.2*  The  CBOE  has  designed 
surveillance  prtx^edures  lo  monitor 
member  compliance  with  the  CBOE's 
proposed  rule  once  it  becomes 
effective."  Finally,  the  CBOE  has  stated 
its  commitment  to  notify  the  NASD  if 
the  CBOE  determines  that  there  has 
been  a  substantial,  willful,  or  continuing 
violation  of  its  proposed  rule. 

C.  The  Phfx's  Proposal 

The  Phlx  proposal  is  substantially  the 
same  as  the  CBOE  prtjposal.  The  Phlx's 
proposal  creates  new  Rule  1072  entitled 
Reporting  Requirements  Applicable  to 
Short  Sales  in  NASD/NM  Securities. 
The  Phlx  proposal  applies  to  Registered 
Options  Traders  ("ROTs")  and 
specialists.  In  its  original  filing,  Phlx 
ROTs  and  specialists  were  both  limited 
to  designating  Nasdaq  NM  securities 
underlying  no  more  than  twenty  of  the 
options  or  index  options,  which  the 
specialist  or  ROT  has  been  allocated  or 
assigned  respectively,  as  designated 
Nasdaq  NM  securities.  The  Phlx  has 
since  amended  its  proposal  to  state  that 
a  Phlx  sp)ecialist  may  designate  all 
Nasdaq  NM  seciuities  in  which  it  is 
registered.^  The  Phlx  proposal  also 
amends  Phlx  Rule  455(dMl2)  (Short 
Sales)  by  adding  a  reference  to  its  new 
Rule  1072. 

D.  The  Annex's  Proposal 

The  Amex  proposal  is  substantially 
the  same  as  the  CBOE  proposal.  The 
Amex  proposal  adds  a  new  paragraph 
(d)  to  its  Rule  957,  Accoimts,  Orders 
and  Records  of  Registered  Traders 
Specialists  and  Associated  Persons.  The 
Amex  refers  to  options  specialists  and 
registered  options  traders,  as  those 
terms  have  the  same  basic  meaning  as 
the  CBOE  term  "market  maker."  The 
Amex  proposal  also  amends  Amex  Rule 
590  (Minor  Rule  Violation  Fine 
Systems)  by  adding  a  reference  to  new 
paragraph  (d)  of  its  Rule  957.2' 

E.  The  PSE's  Proposal 

The  PSE  proposal  is  nearly  identical 
to  the  CBOE  proposal.  The  PSE  proposal 
creates  new  Rule  4.19.  Reporting 
Requirements  Applicable  to  Short  Sales 
in  Nasdag/NM  Securities.  The  PSE  filed 
an  amendment  requesting  accelerated 
effectiveness  of  its  proposal.^  In 
addition,  the  PSE's  proposal  contains  a 


- '  See  CBOE  Propoeed  Rule  IS.IOCD- 

'■^  See  CBOE  AaieiWinest  No.  1.  supra  note  6. 

2'- See  Phlx  Amendment  No.  2. 

'^'  when  the  Amex  originally  submitted  its  rule 
proposal,  its  proposed  aiaendment  of  Rule  590 
incorrectK'  made  refiereflce  to  a  Ruie  992.  The  Amex 
amended  its  proposal  to  correct  this  error.  See 
Amex  Amendment  Na  1.  supra  note  8. 

•"Sec  PSE  Amendaetjt  Na  1,  supra  note  9. 


non-substantive  diffeience  with  respect 
to  format. 

F.  The  NYSE's  Proposal 

The  NYSE's  proposal  is  structured 
differently  from  those  of  the  CBOE  and 
other  Exchanges,  though  it  is  not 
dissimilar  in  effect.  Instead  of  referring 
to  "Nasdag  NM  securities,"  the  NYSE 
refers  to  "Nasdag  NMS  securities," 
defining  such  securities  as  having  the 
meaning  that  Part  I  of  Schedule  D  to  the 
Bv-Laws  of  the  NASD  assigns  either  to 
NM  or  NMS  securities.^  The  NYSE 
defines  a  "qualified  options  Exchange 
market  maker"  to  mean  either  an  NYSE 
options  specialist  acting  in  respect  of 
one  of  his  specialty  options  or  an  NYSE 
Competitive  Options  Trader  ("COT") 
acting  in  respect  of  an  NYSE  listed 
option."' 

Unlike  the  CBOE  proposal,  the  NYSE 
proposed  rule  does  not  state  explicitly 
the  prohibition  against  its  members 
transacting  an  improper  short  sale  for 
the  account  of  another  NYSE  member. 
Instead,  the  NYSE  states  that  the  market 
maker  exemption  is  available  only  if  the 
short  sale  is  related  to  norma!  market 
making  activity." 

///.  Discussion 

The  Commission  believes  that  the 
Exchanges'  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  national 
securities  exchanges.  Specifically,  the 
Commission  belie\"es  the  Exchanges" 
proposals  are  consistent  w  ith  the 
requirements  of  Section  6(b)(5)  of  the 
Act '-  in  that  they  are  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest.  The  proposals 
coordinate  the  Exchanges'  rules  with  the 
NASD's  bid  test  applicable  to  short  sales 


'^  See  Proposed  NYSE  Rule  TS9.\(aKiv) 

"'See  NYSE  Proposed  Rule  759A(a)(r). 

"  See  NYSE  Proposed  Rule  759A(a)(iKa(3)  A 
short  sale  effected  for  such  purposes  as  index 
arbitrage  or  risk  arbitrage  that  in  either  case  ii 
independent  of  a  market  maker's  market  making 
functions  is  not  considered  related  lo  normal 
market  making  acti»-ity.  Id. 

In  its  filing,  the  NYSE  states  that  its  specialists 
are  subject  to  market  making  obligations  with 
respect  to  aU  activity  in  their  assigned  specialty 
options  and  COTs  are  subject  to  market  nr.aking 
obligations  with  respect  to  all  actirirj-  in  alt 
Exchange  listed  options.  Nevertheless,  the  NTSt 
proposal  also  includes  a  requirement  that  the 
market  maker  exemption  only  be  available  for 
transactions  "related  to  niarkel  making  artivity"  in 
order  to  accommodate  the  possibility  that  the 
Exchange  may  sotneday  limit  the  scope  or 
parameters  pursuant  lo  which  COTs  must  fulfill 
their  market  making  obligations  in  a  manner  similar 
to  that  of  the  options  market  makers  on  the  options 
exrhanges  that  divide  their  fkiors  into  zmes  ^iee 
File  No.  SR-NYSE-94-22. 

••'  15  U.SC  7«f(bK51  (196»l.  i 
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of  NM  securities.  The  bid  test  is 
intended  to  reduce  the  potential  for 
abusive  short  selling  practices  in  the 
Nasdaq  market  without  restricting 
options  market  makers  who  may  need  to 
sell  stocks  short  in  order  to  hedge 
options  positions  resulting  from  their 
market  making  activities. 

The  Commission  approved  the 
NASD's  short  sale  rule  proposal  on  June 
29, 1994,''  and  in  doing  so  stated  that 
the  rule,  together  with  the  market  maker 
exemption,  is  a  reasonable  approach  to 
.short  sale  regulation  of  Nasdaq  National 
Market  securities.  The  Commission 
believes  the  Exchanges'  proposals  are 
consistent  with  the  NASD's  bid  test 
rule.  Moreover,  the  Commission 
believes  the  Exchanges'  proposals 
address  the  limitations  imposed  by  the 
NASD  for  applicability  of  the  market 
maker  exemption. 

Specifically,  the  Exchanges'  proposals 
will  implement  rules  designed  so  that 
earJi  Exchange  will  satisfy  the  NASD's 
definition  of  a  "qualified  options 
exchange."  3->  Additionally,  the 
proposals  include  provisions  to  allow 
the  Exchanges  to  designate  options 
market  makers,  specialists,  and  their 
equivalents  as  "qualified  options  market 
makers." '-'*  This  designation  will  allow 
these  market  makers,  specialists,  and 
their  equivalent  to  make  use  of  the. 
NASD's  market  maker  exemption  to  the 
bid  test  rule. 

The  first  requirement  imposed  by  the 
NASD  for  an  exchange  to  be  a  "qualified 
options  exchange"  is  that  it  have 
approved  rules  and  procedures  for 
designating  market  makers  as  qualified 
options  market  makers.  These  standards 
must  be  designed  to  identify  options 
market  makers  who  regularly  engage  in 
marker  making  activities  in  the 
particular  options  class(es). 
Accordingly,  the  CBOE  proposal  states 
that  a  CBOE  market  maker  will  be 
considered  a  "qualified  options  market 
maker"  in  options  on  properly 
"designated  NM  securities."  '"^  CBOE 
market  makers  may  designate  NM   ' 
securities  underlying  options,  or 
included  in  an  index  underlying 
options,  for  which  they  hold  an 
appointment  at  no  more  than  three 
trading  stations  at  the  CBOE."  A  short 


"See  Sei  iirilies  Exchange  Act  Rclea.so  \o.-34277. 
supra  note  5. 

'■"See  supra  njle  16. 

''See  supra  note  15. 

'*See  Proposed  CBOE  Rule  15.10(c)(2l(H),  ami 
supra  note  20. 

"'  Id  A  Phlx  ROT  may  designate  NM  securities 
underlying  no  more  than  20  of  the  options  or  index 
options  which  the  ROT  has  been  allocated  or 
assigned  as  designated  NM  securities:  a  Phlx 
specialist  rrwy  designate  NM  securities  underlying 
all  the  options  or  index  options  for  which  the 
specialist  is  registered.  See  Phlx  Propose*!  Rule 


sale  in  a  designated  NM  security  that  is 
an  "exempt  hedge  transaction,"-"*  is 
entitled  to  the  NASD's  market  maker 
exemption  from  its  bid  test  rule.  The 
Phlx,3'»  Amex,*>PSE.^'  and  NYSE« 
have  very  similar  provisions  in  their 
proposals.  The  Commission  believes 
that  these  standards  should  help  to 
ensure  that  qualified  options  market 
makers  continue  to  engage  in  market 
making  activities  in  their  assigned 
options,  while  not  allowing  the  market 
maker  exemption  to  be  extended  beyond 
its  original  purpose. 

The  second  requirement  for  an 
E.xchange  to  be  deemed  a  "qualified 
options  exchange"  pursuant  to  the 
NASD's  rules  is  that  the  exchange  have 
procedures  providing  for  the 
surveillance  of  its  market  makers'  use  of 
the  market  maker  exemption  set  forth  in 
NASD  Rules,  Article  III,  Section 
48(h)(1).  The  purpose  of  su<  h 
procedures  is  to  ensure  that  short  sales 
effected  by  qualified  options  market 
makers  are  exempt  hedge  transat.nions 
and  that  other  non-qualified  market 
makers  are  not  using  the  exemption. 
The  Commission  is  satisfied  that  the. 
Exchanges  have  provided  for  the 
implementation  of  such  procedures  to 
become  effective  with  the 
implementation  of  the  NASD's  bid  test 
rule.  These  procedures  are  intended  to 
monitor  market  maker  use  of  the  market 
maker  exemption. 

Finally,  each  Exchange,  in  its 
respective  proposal,  has  stated  that  if  it 
determines  that  a  qualified  options 
market  maker  has  failed  to  comply  with 
the  terms  of  the  exemption,  the 
Exchange  may  withdraw,  suspend,  or 
modify  the  designation  of  a  qualified 
options  market  maker  based  upon  the 


1072(c)(2)  (ii)  &  (iri).  Designated  securities  of  an 
Amex  ROT  or  options  specialist  are  NM  securities 
underlying  a  class  of  stock  options  or  included  in 
an  index  underlying  a  class  of'index  options  in 
which  the  specialist  is  registered  or  the  ROT  is 
assigned.  See  Amex  Proposed  Rule  957;d)(2)(b)(i). 
A  PSE  market  maker  may  designate  N.M  securities 
underlying  options  or  included  in  an  index 
underlying  options  for  which  he  holds  an    : 
appointment  on  the  PSE  options  floor.  See  PSE 
Proposed  Rule  4.19(c)(2)(B)(ii).  For  NYSE     - 
specialists  and  COTS,  designated  secuijlies  include 
assigiTed  specialty  options  for  NYSE  options 
specialists,  and  all  securities  underlying  NY.SE- 
lisled  options  with  respect  to  NYStC^OTS.  See  Filp 
No.  SR-NYSE-94-22.  .    '         _     - 

'"The  CBOE  proposal  defliics  an  "exempt  hedge 
transaction"  as  a  short  sale  in  an  NM  security  thai    - 
was  effected  to  hedge,  and  in  fact  serves  to  hedge, 
an  existing  offsetting  options  position  or  an 
offsetting  options  position  that  was  created  in  one 
or  more  transactions  contempori'ncoiis  with  the 
short  sale.  See  CBOE  Proposed  !<iile 
15.10(c)(2)(ii)(A).  and  supra  nrtr  22. 

"'See  Phlx  Proposed  Rule  1072. 

*'See  Amex  Proposed  Paragraph  (d)  to  its  Rule 
957. 

^' See  PSE  Proposed  Rule  4.19. 

^- .See  NYSE  Proposed  Rule  759A. 


Exchange's  determination  of  the 
substantial,  willful,  or  continuing  nature 
of  the  violation. '•3  The  purpose  of  this 
provision  is  to  satisfy  the  third  NASD 
requirement  for  an  exchange  to  be 
deemed  a  qualified  options  exchange. 
That  requirement  states  that  an 
exchange  must  have  rules  and 
procedures  authorizing  the  NASD  to 
withdraw,  suspend,  or  modify  the 
designation  of  a  qualified  options 
market  maker  if  the  qualified  options 
exchange  has  determined  that  the 
qualified  options  market  maker  has 
failed  to  comply  with  the  terms  of  the 
market  maker  exemption,  and  that  such 
a  withdrawal,  suspension,  or 
modification  of  the  market  maker's 
exemption  is  warranted  in  light  of  the 
substantial,  willful,  or  continuing  nature 
of  the  violation.-'*  The  Commission  also 
notes  that  because  each  Exchange 
proposal  contains  a  commitment  to 
-notify  the  NASD  of  such  a 
deternvination,  the  Exchanges  have 
provided  the  NASD  with  the  means  to 
withdraw,  suspend,  or  modify  the 
designation  of  a  qualified  options 
market  maker  insofar  as  Nasdaq  NM 
securities  are  involved. 

The  Commission  approved  the 
NASD's  short  sale  rule  on  an  eighteen 
month  temporary  basis,  effective 
September  6, 1994,  through  March  5, 
1996. •'"^  In  doing  so,  the  Commission 
stated  that  questions  remain  whether 
the  market  maker  exemption  from  the 
short  sale  rule  is  appropriate  on  an 
ongoing  basis.  The  Commission  noted 
that  specialists  and  other  market  makers 
do  not  enjoy  similar  exemptions  from     - 
the  Commission's  short  sale  rule  for 
listed  securities  under  Rule  lOa-1  under 
the  Exchange  Act.  Consequently,  the 
Exchanges'  proposals  are  approved  on  a. 
temporary  basis,  to  remain  in  effect  so 
long  as  there  exists  a  market  maker 
exemption  to  the  NASD's  short  .sale 
rule.-"' 


-«-'Si!e  Securities  Exchange  Act  Release  No.  .HtU'f 
supra  note  11.  and  File  Nos.  SR-Amex-94-21.  .S.R- 
NVSE-94-22.  SR-PSE-94-16.  and  SR-I'hlx-9-»-0<t 

■•^Moreover,  the  CBOE.  in  its  proposal,  providi  s 
that  it  will  not  be  deemed  a  violation  of  the 
proposed  rule  wlinn  a  member  designates  a  short 
sale  as  bidtest  e.xempt  where  the  member  does  nm 
know  or  have  reason  to  know  that  the  criteria  for 
designating  such  a  sale  as  bid  lest  exempt  are  not 
satisfied.  See  CBOE  Proposed  Rule  15.10(c).  With 
the  exception  of  the  NYSE,  the  other  exchanges 
have  very  similar  provisions.  See  Phlx  Proposorl 
Rule"l072(e):  Amex  Proposed  Rule  957(d)(4);  and 
PSE  Proposed  Rule  4.19(o). 

••■^Sce  Securities  Exchange  Act  Release  No.  34277 
supra  note  5.  .    " 

•"•If  the  NASD  later  amends  its  short  Siileruh-  )ii  " 
d  manner  that  affects  the  market  maker  exemption, 
including  its  definition,  conditions,  and 
requirements,  the  Exchanges  might  be  required  to 
amend  their  respective  companion  itiarket  maker    - 
exompiinn  rules" so  that  the  Exchanges'  members    - 


During  the  eighteen-month  temporar>' 
approval  period  for  the  NASD's  bid  test 
rule,  the  Commission  expects  the 
Exchanges  to  gather  data  on  the 
operation  and  effectiveness  of  the  rules 
and  procedures  relating  to  the  market 
maker  exemption.  In  particular,  the 
Exchanges  should  focus  on:  gathering 
data  regarding  the  number  of  market 
makers  using  the  market  maker 
e.xemption,  and  the  frequency  with 
which  they  use  it;  the  sufficiency  of  the 
surveillance  procedures;  difficulties  in 
administering  the  market  maker 
exemption  and  the  accompanying 
surveillance  procedures;  and  the  nature 
of  any  violations  of  the  market  maker 
exemption. 

The  Commission  finds  good  cause  for 
approving  File  Nos.  SR-Phlx-94-09, 
and  Amendment  Nos.  1  and  2  thereto; 
SR-Amex-^94-21,  and  Amendment  No. 
1.  thereto;  SR-PSE-94-16,  and 
Amendment  No.  1  thereto;  and  SR- 
NYSE-94-22  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register. 
Each  of  the  Exchanges'  proposed  rule 
changes  and  amendments  is  consistent 
with  the  CBOE's  proposal,  notice  of 
which  was  published  on  May  18, 
1994,*^  and  contain  only  minor 
variations  from  the  CBOE  proposal.  As 
a  result,  the  Commission  believes  that 
good  cause  exists  for  approving  the 
foregoing  rule  proposals  and 
amendments  on  an  accelerated  basis 
given  that  the  implementation  date  of 
the  NASD  bid  test  rule  is  September  6. 
1994. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  File  Nos.  SR- 
Phlx-94-09,  and  Amendment  Nos.  1 
and  2  thereto;  SR-Amex-94-21,  and 
Amendment  No.  1,  thereto;  SR-PSE-94- 
16,  and  Amendment  No.  1  thereto;  and 
SR-NYSE-94-22.  Persons  making 
written  submissions  should  file  six     . 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submissions,  all 
su"bsequent  amendments,  all  written- 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


may  avail  themselves  of  any  continued  market 
tr.aker  exemption. 

*'  See  Securities  Exchange  Act  Release  No.  34049. 
supra  note  11. 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organizations.  All 
submissions  should  refer  to  the  file 
numbers)  in  the  caption  above  and 
should  be  submitted  by  October  4, 1994. 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.-'o  that  the 
proposed  rule  changes  (File  Nos.  SR- 
Amex-94-21,  SR-CBOE-94-10,  SR- 
NYSE-94-22,  SR-PSE-94-16.  SR-Phlx- 
94-09),  as  amended,  are  hereby 
approved  on  a  temporary  basis,  to 
remain  in  effect  so  long  as  the  current 
market  maker  exemption  to  the  NASD's 
short  sale  rule  remains  in  effect. 

-  For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority.*" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

iFR  Doc.  94-22575  Filed  9-12-94;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  2073] 

United  States  International 
Telecommunications  Advisory 
Committee;  Radiocommunication 
Sector,  Study  Group  1;  Meeting 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (IT AC), 
Radiocot^mimication  Sector,  Study 
Group  1,  will  meet  on  September  29. 
1994,  9:30  AM  to  12:30  PM  at  the 
Federal  Communications  Commission, 
Room  315. 1919  M  Street.  NW. 
Washington.  D.C. 

ITU-R  Study  Group  1  is  concerned 
with  the  development  of  principle^  and 
techniques  for  effective  spectrum 
management,  sharing  criteria  and 
methods,  techniques  for  spectrum 
monitoring  and  long  term  strategies  for 
spectrum  utilization. 

This  meeting  will  begin  preparations 
for  the  international  meeting  scheduled 
for  November  10-November  16, 1994  in 
Geneva. 

Members  of  the  General  Public  may 
attend  the  meeting  and  join  in  the 
discussions,  subject  to  the  instructionis 


*»15  US.C  78s(b)(2)  (1988). 
«17  CFR  20O.3O-3(a)(12)  (1993). 


of  the  U.S.  Chairman,  Dr.  William 
Ultaut.  Anyone  planning  to  attend  the 
meeting  is  requested  to  contact  Ms. 
Marcie  Geissinger  at  (303)  497-5993. 

Draft  Agenda 

1.  Opening  Remarks 

2.  Approve  Agenda 

3.  Status  Reports  of  Activities  in  Task 
Groups 

4.  Consideration  of  Contributions  to 
Study  Group  1  Meeting,  Nov.  10-16 

5.  Nomination  of  Delegation  to 
November  10-16  Meeting 

6.  Discuss/Review  Process  for 
Contribution  to  Rapporteur's  Meetings 

7.  Other  Business. 

Dated:  August  31.1994. 
Warren  G.  Richards, 

Chahmon.  U.S.  ITACforlTU. 
Radiocommunication  Sector. 
(FR  Doc.  94-22536  Filed  9-12-94;  8:45  ami 
BILUNG  CODE  4710-4S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  21-39,  Aircraft 
Certification  Systems  Evaluation 

Program 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  Advisory  Circular  (AC) 
21-39,  the  Aircraft  Certification  Systems 
Evaluation  Program.  Advisorj-  Circular 
21-39  provides  information  and 
guidance  concerning  a  comprehensive 
evaluation  program  employed  by  the 
FAA  in  its  overall  certificate 
management  and  continued 
airworthiness  regulatory  program. 
AI>ORESSES:  Copies  of  AC  21-39  can  be 
obtained  from  the  following: 
Department  of  Transportation, 
Utilization  and  Storage  Section.  M443.2. 
400  Seventh  Street  SW..  Washington. 
DC  20590. 

Issued  in  Washington.  DC.  on  August  31. 
1994. 

Michael  Gallagher, 

Manager.  Production  and  Aimorthiness 
Certification  Di\'ision. 
[FR  Doc.  94-22625  Filed  9-12-94:  8:45  am) 

BILUNG  CODE  4910-13-M 


[Summary  Notice  No.  PE-94-^] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


JMI 


47004 


Federal  Register  /  Vol.  59,  No.  176  /  Tuesday,  September  13,  1994  /  hJotices 


ACTION:  Notice  of  petitions  for 
exemption  received*^nd  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  sptjcified 
requirements  of  the  Federal  Aviation 
Regulations  (14  OK  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  correfnions. 
The  purpose  of  this  noti«»  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA*^s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  3, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. ,  800 

Independence  Avenue,  SVV., 
Washington,  D.C  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  IDA), 
800  Independence  Avenue,  SVV., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FimTHER  IftFORMATlCM  CONTACT:  Mr. 
D.  Michael  Smith,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  SeptcmN^r 
6,  1994. 

Donald  P.  Byrne, 

Assistant  Chief  Coun-^  ofReguhtioms. 

Petitions  for  Exemption 

Docket  No.:  13199. 

Petitioner.  American  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
61.58(c)(1)  and  (d),  61.63(d)  (1)  and  (3), 
61.157(d)  U)  and  (2),  and  Appendix  A 
of  part  61. 

Description  of  Relief  Sought  To 
amend  condition  6(a)  of  Exemption  No. 
4652,  as  amended.  Condition  6(a) 
requires  each  instructor,  wtio  does  not 


hold  a  CFI  certificate,  to  hold  at  least  a 
ground  instructor  certificate  with  an 
instrument  rating  and  an  advanced 
rating.  This  amendment,  if  granted, 
would  allow  instructors  who  were 
previously  qualified -under  current 
Exemption  No.  4652C  to  continue  to  be 
qualified  under  proposed  Exemption 
No.  4652D. 

Docket  No.:  277S9. 

Petitioner.  Ballistic  Re<»very  Systems, 
Inc 

Sections  of  the  FAR  Affected:  14  CFR 
91.307(c). 

Description  of  HeHef  Sought.  To  allow 
a  General  Aviation  Re«,-overy  Device  to 
be  used  as  an  ahemative  to  Requiring 
each  occupant  to  wear  an  approved 
parachute  during  certain  intentional" 
maneuvers  in  civil  aircraft. 

DocAef  No.:  27850. 

Petitioner.  Dassault  Aviation. 

Sections  of  the  FAR  Afff^tv>i:  14  IT-T? 
25.562(c). 

Description  of  Relief  Sought:  To 
permit  certification  of  Dassault 
Aviation's  new  model  Falcon  20(X) 
airplane,  while  allowing  temporary 
exemption  from  the  occupant  injury 
criteria  of  the  FAR  for  side-focing  sofas 
until  such  time  that  suitable  criteria  can 
be  established. 

Dispositions  of  Petitions 

Docket  No.:  23647. 

Petitioner:  Embry-Riddle  Aemnautical 
University. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Retief  Sought/ 
Disposition:  To  extend  Exemption  No. 
3859,  as  amended,  which  allows  ERAU 
to  recommend  graduates  of  its  certified 
flight  instructor  courses  for  certification 
without  their  taking  the  FAA  flight  or 
written  tests. 

GRANT.  August  26,  1 994.  Exemption 
No.  38.59H 

Docket  No.:  2G245. 

Petitioner  Airline  Crew  Training 
Corporation. 

Sections  of  the  f.4/?  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and  (d); 
61.58(c)(1)  and  (d);  61.63(c)(2)  and  (d)(2) 
and  (3);  61.65(c),  (e)(2).  (e)(3).  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2),  and 
(e)(1)  and  (2);  61.191(c);  and  appendix  A 
of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Airline  Crew 
Training  Corporation  to  use  FAA- 
approved  simulators  to  meet  certain 
flight  experience  requirements  of  part 
61. 

GRANT.  August  24,  1904,  Exemption 
No.  5183C 

Docket  No.:  26568. 


Federal  Register  /  Vol.  59,  No.  176  /  Tuesday,  September  13.  1994  /  Notices  47005 


Petitioner  Northwest  Aerospat^ 
Training  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
61..S5(b)(2);  61.56(c)(1);  61.57(c)  and  fd); 
61.58(c)(1)  and  (d);  61.63(c)(2)  and  (d)(2) 
and  (3);  61.65(c),  (e)(2),  (e)(3),  and  (g); 
61.67(d)(2);  61. 157(d)(1)  and  (2).  and 
(e)(1)  and  (2);  61.191(ch  and  appendix  A 
of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  NATCO  to  use 
FAA -approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61. 

GRANT.  A-ugust  24,  J  994,  Exemption 

No.  533HB 

Docket  No.:  26630. 

Petitioner  Erickson  Air-Crane 
Company. 

-Sections  of  the  FAR  Affected:  14  CFR 
133.19(a)(3)  and  133.51. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Erickson  to 
perform  <:ertain  rotorcraft  external- loud 
operations  (i.e..  logging  and  fire- 
fighting)  in  the  United  Stales  using  an 
Eriiikson  ovyned  Canadian  registered  S- 
64  Sikorsky  hoiicopter. 

GRANT.  August  24,  1994,  Exemptioa 
No.  5959 

Docket  No.:  26819. 

Petitioner  Vecrtor  Air  Services,  Inc. 

Sections  of  the  FAR  Affected:  1 4  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and  (d); 
61..58(c)(1)  and  (d);  61.63(c)(2)  and  (d)(2) 
end  (3);  61.65(c),  (e)(2).  (e)(3).  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2).  and 
(e)(1)  and  (2);  61.191(c);  and  appendix  A 
of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Vector  to  use 
FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61. 

GRANT.  Aui^st  24,  1994;  Exemption 
No.  5493A 

Docket  No.:  26iim. 

Petitioner:  Practical  Flight  Systems, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(o)(l);  61.57(c)  and  (d); 
61.58(c)tl)  and  (d);  61.63(c)(2)  and  (d)(2j 
and  (3);  61.65(c),  (e)(2),  (e)(3).  and  (g);  - 
61.67(d)(2)-.  61.157(dj(l)  and  {2),  and  ' 
(e)(1)  and  (2);  61.191(c);  and  appendix  A 
of  part  61. 

Description  of  Relief  Sought/  1 

Disposition:  To  permit  PFS  to  use  FAA- 
approved  simulators  to  meet  certain 
flight  expeheiKe  requirements  of  part 
61. 

GRANT.  August  24,  1994,  Exemption 
No.  5497A 

Docket  No.:  26ft91. 

Petitioner  Jet  Flight  International,  hur 


Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and  (d); 
61.58(c)(1)  and  (d);  61.63{c)t2)  and  (d)(2) 
and  (3);  61.65(c),  (e)(2).  (e)(3),  and-(g); 
61.67(d)(2);  61.157(d)(1)  and  (2).  and. 
(e)(1)  and  (2);  61.191(c);  and  appendix  A 
of  part  61. 

Description  of  Relief  Sought/ 
Disposition:To  permit  JFI  to  use  FA.A- 
approved  simulators  to  meet  certain 
flight  experience  requirements  of  part 
61. 

GRANT.  August  24.  1994.  Exemption 
No.  5496A 

Docket  No.:  26915.. 

Petitioner:  Pan  Am  International 
Flight  Academy,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57.(c)  and  (d); 
61.58(c)(1)  and  (d);  61.63(c)(2)  and  (d)(2) 
and  (3);  61.65(c).  (e)(2),  (e)(3),  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2).  and 
(e)(1)  and  (2);  61.191(c);  and  appendix  A 
of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Pan  Am  to  use 
FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61. 

GRANT.  August  24.  1994.  Exenjption 
No.  5495A  .       .  • 

DocJtet  No.  27381. 

Petitioner  Northwest  Airlines,  inc. 

Sections  of  the  FAR  Affected:  14  CFR 
108.17(a)(4). 

Description  of  Relief  Sought/ 
Disposition:  To  provide  relief  from  the 
requirement  to  issue  individual 
dosimeters  to  each  screener  at  security 
checkpoints  wliere  X-ray  systems  are  in 
use.  This  relief  is  requested  for  all 
certificate  holders  now  operations  X-ray 
systems  for  the  inspection  of  carry -on  or 
checked  articles. 

DENIAL.  August  17.  1994.  Exemption 
No.  5955 

Docket  No.  27B20. 

Petitioner  Douglas  A.  Balasco.  ' 

Sections  of  the  FAR  Affected:  14  CFR 
65.77. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Balasco  to 
complete  the  remainder  of  his  training 
for  a  mechanic  certificate  under  the 
supervision  of  a  certificated  airframe 
and  powerplant  mechanic  in  the 
Albany/Schenectady,  New  York.  area, 
instead  of  at  a  certificated  aviation 
maintenance  technician  school.    - 

DENIAL.  August  17.  1994.  Exemption 
No.  5951 

Docket  No.  27786. 

Petitioner  Douglas  Aircraft  Company. 
Sections  of  the  FAR  Affected:  14  CFR 
91.511. 


Description  of  Relief  Sought/ 
Disposition:  To  provide  dispatch  relief 
for  MD-11  aircraft  operators  with  an 
inoperative  flight  management 
computer.    • 

WITHDRAWAL.  August  8.  1994 

[FR  Doc.  94-22618  Filed  9-12-94;  8:45  am) 

BILUNG  CODE  4910-t»-M     .  - 

[Summary  Notice  No.  PE-94-32)    - 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participating  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of   . 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  3, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 
200).  Petition  Docket  No. 800 

Independence  Avenue.  SW.. 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591: 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 


Part  11  of  the  Federal  Aviation  I 

Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  Sf-ptemljer  6. 
1994  i 

Donald  P.  Byrne.  ! 

Assistant  Chief  Counsel  for  negiihitions.  i 

Petitions  for  Exemption  { 

DorJcef  No. -27405.  i 

Petitioner:  British  Airways. 

Sections  of  the  FAR  Affected:  14  CFR 
129.18(a). 

Description  of  Relief  Sought/ 
Disposition:To  extend  Exemption  No. 
5798,  as  amended,  which  allows  British 
Airways  to  continue  to  operate  its 
Concorde  aircraft  that  are  not  equipped 
with  an  approved  traffic  alert  and 
collision  avoidance  system  (TCAS  II)       i 
between  the  United  States  and  the  ! 

United  Kingdom. 

Dociret  No:  27849. 

Petitioner:  Ilyushin  Aviation 
Complex. 

Sections  of  the  FAR  Affected:  14  CFR 
25.571(e)  and  25.631. 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  the  petitioner 
from  the  bird  impact  speed  requirement 
of§25.571(e)(l),Amendment72,  to 
assure  capability  of  continued  flight  and 
landing  of  the  airplane  after  impact  with 
a  4  pound  bird  when  the  velocity  of  the 
airplane  is  equal  to  Vc  at  sea  level  or 
0.85  Vc  at  8.000  ft.  whichever  is  more 
critical.  The  petitioner  also  requests  an 
exemption  from  the  bird  strike  weight 
requirements  of  §25.631  to  consider 
only  a  4  pound  bird  impact  for 
empennage  strength  evaluation,  instead 
of  the  current  8  pound  impact. 

DocA-et  No;  27868. 

Petitioner:  World  Airuays.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383. 

Description  of  Relief  Sought:  To  allow 
World  Airways.  Inc..  to  use  the  services 
of  Charles  L.  Beers,  Thomas  L.  Borders. 
R.N.  McCoy.  J.T.  McElree.  Richard  E. 
Overman.  K.D.  Thomason.  Peter 
Villano.  and  Russell  Wilson  as  co-pilots 
after  their  60th  birthdays  and  to  allow 
Messrs.  Beers,  Borders.  McCoy.  ^ 

McElree.  Overman.  Thomason,  Villano. 
and  Wilson  to  serve  as  co-pilots  in 
operations  for  World  Airways  after  they 
have  reached  their  60th  birthdays. 

Dispositions  of  Petitions 

DocJletA'o.:  27000. 

Petitioner:  Puerto  Rico  Police 
Department. 

Sections  of  the  FAR  Affected:  14  CFR 
91.111  (a)  and  (b).  91.117  (a),  (b).  and 
(c).  91.119  (c).  91.127(b)  191.126. 
91.127).  91.129(b)  191.129(c)].  91.159(a). 
and  91.209(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 


JMI 
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5224.  The  petitioner  also  requests  n-:li«f 
from  the  provisions  of  §§91. 111(a)  and 
(b),  1.117(c),  1.119(c),  and  91.209(a), 
which  were  previously  requested  and 
denied  in  Exemption  No.  .5224.  In 
addition,  the  petitioner  seeks  relief  from 
§§91. 127(b)  191.126,  91.1271  and 
91.129(b)  |91.129(c)|.  The  petitioner  did 
not  request  to  renew  its  exemption  from 
§91.127((;). 

PARTIAL  CHANT.  Aut-iist  /.7.  Jff94, 
Exemption  No.  5224 A 

Docket  No.:  27250. 

Putitioner:  Buttons,  Ltd. 

Sections  of  the  FAR  Afffrtt'd.  1 4  (  :FR 
91.861(p). 

Dt^.-iir.ption  of  Relinf  Sought/ 
Disposition:  To  allow  a.ssignmenf  of  .i 
base  level  of  "one"  to  Buttons,  Lfd.'s 
.Stage  2  Boeing  727-100,  (Regisfmtion 
No.  N7271P,  Serial  No.  18998)  airphne. 

CHANT.  Au:4ust  22.  1994.  Exemption 

No.  5954 

DocApIM)..  27438. 

Petitioner:  Nationwide  Adv«jrtisii)g 
.SiTvic :e,  In«:. 

Sections  of  the  FAR  Affeded  14  CJ-R 
91.885. 

Description  of  Relief  Soiiglit/ 
Oisptxsition:  To  allow  assignment  of  a 
base  level  of  "one"  to  Nationwide's 
Stage  2  BAG  1-11  Series  203 AE, 
(Rt^gistration  No.  N.583CX:.  SerfSl  No. 
Ol.S)  airplane.  |NOTE;  Although  nilii;f 
was  requested  from  §91.865,  the  FAA 
has  determined  that  the  relief  n-quired 
is  from  §91.881.1 

CHANT,  August  22,  1994,  E.semption 
No.  5953 

ItK  I)irf:.  g4-2L'hm  Filcil  9-J2   'W;  H  4  >  .iiu| 
BILLING  COOE  49tO-t3-« 


Civil  Tiltrotor  Development  Advisory 
ConuniUee;  Aircraft  Subcommittee 

l*ursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Atrt  Public 
Ijiw  (72-.3fi2);  5  U.S.C  (App  F).  notice 


is  hereby  given  of  a  meeting  of  the 
FederaJ  Aviation  Administration  (FAA) 
sponsored  Qvil  Tiltrotor  Development 
Advisory  Committee  (CTRDAC)  Aircraft 
Subcommittee  that  will  be  held  on 
September  28,  1994  at  the  Dallas/Fort 
Worth  Regional  Airport  in  the  Flagship 
Suite  opposite  Gate  24  in  Terminal  3E. 
The  meeting  will  begin  at  10.00  a.m. 
and  conclude  by  5.00  p.m. 

The  .agenda  for  the  first  Aircraft 
Subcommittee  meeting  will  inclcde  the 
following: 

(1)  Kijview  the  Aircraft  .SulHAnumit»««  VVork 
Pliins  .Tiui  .Schedule. - 

(2)  Ki'virw  SiilKommitli!!^  AssiunptiDiis. 

(.1)  Assign  n.'.sponsibiiitii's  for  is.si:es  pjipcr*. 
report  chapters,  and  ofliereflorts. 

Persons  who  plan  to  attend  the 
meeting  should  notify  Ms.  Deborah 
Ogunshakin  on  202-287-9451. 
Attendance  is  open  to  the  interested 
public,  but  limited  to  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  public  may  pri«sent  oral 
statements  at  the  meeting. 

Members  of  the  public  may  pmvide  a 
written  statement  to  the  Sub«:ommittee 
at  any  time. 

Persons  with  a  disability  requiring 
special  services,  su»Ji  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Deborah  Ogunshakin  .it  lea.sl  three 
days  prior  to  the  mwiting. 

Issued  in  WushiDgUm,  D.Jl.  Soplctiiber  7, 
ia'.>4. 

Richard  A.  Weijis,  ' 

Difsil'iiated  FedemJ  Offinul,  IJvil  Tiltrotor 
Deielofjinent.  AdvL-iory  Coiiunittfe. 
jFK  Dim:.  !)4-22I>24  F\)*'d  9-12-94;  8:43  ;l!n| 
BtLLMG  COOC  4»M>.13-M 
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ACTION:  Notice. 


UNITED  STATES  INFORMATION 

AGENCY 

*■' 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AGENCt:  United  States  hifiirmatioa 
AgiMicy. 


SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  September 
14  in  Room  600,  301  4th  Street,  S.W., 
Washington,  D.G.  from  9:45  a.m.-12:15 
p.m. 

The  Commission  will  meet  from  9:4.5- 
10:30  a.m.  with  Ambassador  Ri«Ji.ird 
Brown,  Polic;y  Coordinator  for  the 
Summit  of  the  Ameri<;as  Office, 
Department  of  State,  and  Mr.  Alex 
AIniasov,  a  public  affairs  officer  with 
the  Offi«:e  to  dis«;uss  Summit  themes, 
objin  lives,  and  public  diplomacy  issues 
From  10:30-1 1:15  a.m.  the  Commission 
will  mei?t  with  Ms.  Anne  Sigmutsd, 
Dircdor,  Gffie;e  of  Eastern  Europe  and 
NIS  Affairs  to  disi:nss  public  diploni.ii:y 
issMes  ajid  Ofjenitions  in  the  region. 
From  11:15  a.m.-12:15  p.m.  the 
Commission  will  meet  with  Anib;iss.idor 
)ack  Matlock,  Institute  on  War  and 
Peace  Sluilies,  Columbia  University; 
Professor  Jack  Millar,  Diredor,  Institute 
of  Eurasian  and  Russian  Studies,  Th«; 
George  W.ishington  University;  and  Dr. 
Daniel  Matuszewski,  Executive  Director 
International  Research  and  ExcJi.tngeii 
Board:  to  discuss  developments  and 
public  «liplom.icy  in  Ru.s.sia  and  otbei 
New  indepentknt  States  of  the  former 
Soviet  Union. 

FOR  FURTHER  INFORMATION  CONTACT: 
PIcMse  call  Betty  Hayes,  (202)  819-4488, 
if  you  ;ire  interested  in  attending  the 
meeting.  Space  is  limited  andentram« 
to  the  building  is  controlled. 
Ruse  Knyal, 

-Afcino^eaieiil  AiUitytt;  Federal  He^ihtei 
IJaison. 

|FR>D<M_  94-22828  Filed  9-12-«)4;  3;45  ai*l 

BILLIMS  COOE  8230-Ot-W 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  ttie  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)<3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

September  20, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington. 

D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  94-22686  Filed  9-9-94: 11:29  am| 

BILUNG  CODE  6351-01-M 

INTERSTATE  COMMERCE  COMMISSION 
Commission  Voting  Conference 
TIME  AND  DATEi  10:00  a.m.,  Tuesday, 
September  20,  1994. 
PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  and 
Constitution  Avenue,  N.W.,  .  .  -    . 

Washington,  D.C.  20423. 
STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Ex  Parte  No.  MC-95  (Sub-No.  7).  Petition  . 
to  Amend  49  CFB  Part  1063— Adequacy  of 
Intercity  Motor  Common  Carrier  Passenger 
Service.  ■ 

Docket  No.  40745,  Adirondack  Transit 
Lines,  et  al.  v.  Greyhound  Lines.  Inc..  Docket 
No.  40745  (Sub-No.  1).  Adirondack  Tmnsit 
Lines,  et  al.  v.  Greyhound  Lines.  Inc.,  Docket 
No.  40891,  American  Buslines.  Inc.  v. 
Greyhound  Lines.  Inc.;  and  Docket  No. 
41090,  Adirondack  Transit  Lines,  et  al  v. 
Greyhound  Lines,  Inc. 

Finance  Docket  No.  32479.  Caddo  Antoine 
and  Little  Missouri  Railroad  Company — 
Feeder  Line  Acquisition — Arkansas  Midland 
Railroad  Company  Line  Between  Gurdon  and 
Birds  Mill.  AR  and  Finance  Docket  No. 
32540,  GlenWood  and  Southern  Railroad 
Company-  -Acquisition  and  Operation 


Exemption — Arkansas  Midland  Railroad 
Company. 

Docket  No.  AB-3  (Sub-No.  103),  Missouri 
Pacific  Railroad  Company — Alyandonment — 
In  Douglas,  Champaign  and  Vermilion 
Counties,  IL  (Westville  and  Jamaica 
Branches). 

Finance  Docket  No.  32374.  Los  Angeles 
County  Transportation  Commission — 
Petition  for  Exemption — Acquisition  From 
Union  Pacific  Railroad  Company  and 
Finance  Docket  No.  32375,  Los  Angeles 
County  Transportation  Commission — 
Trackage  Rights  Exemption — Union  Pacific 
Railroad  Company. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  Brown  or  A. 
Dennis  Watson,  Office  of  Congressional 
and  Press  Ser\'ices,  Telephone:  (202) 
927-5350,  TDD:  (202)  927-5721. 
Veman  A.  Wiiliams. 
Acting  Secretary. 
[FR  Doc.  94-22683  Filed  9-»-94;  11:28  am) 

BILUNG  COOE  7035-01 -P 


NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Previously  Held  Emergency 
Meeting 

TIME  AND  DATE:  4:15  p.m.,  September  8, 
1994. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria. 
Viiiginia  22314-3428. 

STATUS:  Closed. 

MATTER  CONSIDEREDC 

1.  Administrative  Action  under  .Sections 
206  and  208  of  the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemption.s  (81.  (9)(A)(ii). 
and  (9)(B). 

The  Board  voted  unanimously  that 
Agency  business  required  that  a  meeting 
be  held  with  less  than  the  usual  seven 
days  advance  notice  and  that  it  be 
closed  to  the  public.  Earlier 
announcement  of  this  was  not  possible. 

The  Board  voted  unanimously  to 
close  the  meeting  under  the  exemptions 
stated  above.  General  Counsel  Robert 
Fenner  certified  that  the  meeting  could 
be  closed  under  those  exemptions. 


FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker.  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  94-22749  Filed  9-9-94;  2:14  pm) 

BILLING  CODE  753S-0t-M 

NUCLEAR  REGULATORY  COMMISSiON 
DATE:  Weeks  of  September  12, 19, 26, 
and  October  3,  1994. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Mar\'land. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  September  12 

There  are  no  meetings  scheduled  for  the 
Week  of  .September  12. 

Week  of  September  1»— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  19. 

Week  of  September  26 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  26. 

Week  of  October  3 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  October  3. 

ADDITIONAL  INFORMATION:  By  a  vote  of  3- 
0  on  September  6,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Discussion  of  Management  Issues' 
(Closed — Ex.  2  and  6)  be  held  on 
September  6,  and  on  less  than  one 
week's  notice  to  the  public. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify-  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  William  Hill,  (301)  504- 
1661. 

Dated:  September  9, 1994. 

WUliam  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

IFR  Doc.  94-22762  Filed  9-9-94;  2:47  pml 
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PENNSYLVANIA  AVENUE  DEVELOPMENT 
CORPORATION 

Board  of  Directors  Meeting 

ACTION:  The  Peimsylvania  Avenue 
Development  Corporation  announces 
the  date  of  their  forthcoming  meeting  of 
the  Board  of  Directors. 
DATE:  The  meeting  will  be  held 
Wednesday.  September  28, 1994,  at 
10:00  a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Pennsylvania  Avenue  Development 
Corporation,  Suite  1220  North,  1331 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Part  901, 
and  is  open  to  the  public. 

Dated:  Septeml)er  8. 1994. 
Robert  E.  McCally, 

General  Counsel. 

IFR  Doc.  94-22770  Filed  9-9-94:  3:19  pm] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  84 

[Docket  No.  R-94-1736;  FR^639-I-01] 

RtN  2501-AB74 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  WItti 
institutions  of  Higher  Education, 
Hospitals  and  Other  Non-Profit 
Organizations — Revised  0MB  Circular 
A-110 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Interim  and  final  rule. 

SUMMARY:  Office  of  Management  and 
Budget  (OMB)  Circular  A-110  provides 
standards  for  obtaining  consistency  and 
uniformity  among  Federal  agencies  in 
the  administration  of  grants  and 
.  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations. 

OMB  issued  Circular  A-110  in  1976 
and  made  a  minor  revision  in  February 
1987.  To  update  the  Circular,  OMB 
established  an  interagency  task  force  to 
review  the  Circular.  The  task  force 
solicited  suggestions  for  changes  to  the 
Circular  from  university  groups,  non- 
profit organizations  and  other  interested 
parties  and  compared,  for  consistency, 
the  provisions  of  similar  provisions 
applied  to  State  and  local  governments. 
On  November  29, 1993,  OMB  issued  a 
revised  circular  which  reflects  the 
results  of  these  effoils.  This  final  rule 
adopts  the  revised  circular  as  it  pertains 
to  HUD.  However,  this  rule  contains,  in 
subpart  E.  special  provisions  relating  to 
the  use  of  lump  sum  grants.  Therefore, 
subpart  E  will  be  treated  as  an  interim 
rule,  and  the  public  is  invited  to  submit 
comments  on  subpart  E. 
DATES:  Effective  date:  October  13.  1994. 

Comments  due  date:  Comments  on 
subpart  E  are  due  on  November  14, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
subpart  E  of  this  rule  to  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  S.W.,  Washington,  D.C.  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aliceann  B.  Muller,  Policy  and 
Evaluation  Division,  Office  of 


Procurement  and  Contracts.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.  Room  5262. 
Washington,  DC  20410.  Telephone: 
(202)  708-0294;  TDD:  (202)  7Q8-1112. 
(These  are  not  toll-free  numbers.) 
SUPPt-EMENTARY  INFORMATION: 

Office  of  Management  and  Budget 
(OMB)  Circular  A-110  provides 
standards  for  obtaining  consistency  and 
uniformity  among  Federal  agencies  in 
the  administration  of  grants  and 
agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations. 

OMB  Circular  A-110  was  issued 
under  the  authority  of  31  U.S.C.  503  (the 
Chief  Financial  Officers  Act),  31  U.S.C. 
1111.  41  use.  405  (the  Office  of 
Federal  Procurement  Policy  Act), 
Reorganization  Plan  No.  2  of  1970,  and 
E.O.  11541  ("Prescribing  the  Duties  of 
the  Office  of  Management  and  Budget 
and  the  Domestic  Policy  Council  in  ihe 
Executive  Office  of  the  President"). 

OMB  issued  Circular  A-110  in  1976 
and  made  a  minor  revision  in  February 
1987.  To  update  the  circular.  OMB 
established  an  interagency  task  force  to 
review  the  circular.  The  task  force 
solicited  suggestions  for  changes  to  the 
circular  from  university  groups,  non- 
profit organizations  and  other  interested 
parties  and  compared,  for  consistency, 
the  provisions  of  similar  provisions 
applied  to  State  and  local  governments. 
On  August  27. 1992.  OMB  published  a 
notice  in  the  Federal  Register,  at  57  FR 
39018,  requesting  comments  on 
proposed  revisions  to  OMB  Circular  A- 
110.  Interested  parties  were  invited  to 
submit  comments.  OMB  received  over 
200  comments  from  Federal  agencies,    . 
non-profit  organizations,  professional 
organizations  and  others.  All  comments 
were  considered  in  developing  the  final 
revision.  On  November  29, 1993.  at  58 
FR  62992.  OMB  issued  a  revised 
circular  which  reflects  the  results  of 
these  efforts.  This  final  rule  represents 
HUD's  adoption  of  the  revised  circular ' 
as  part  84  of  title  24  of  the  Code  of 
Federal  Regulations  and  sets  forth  the 
provisions  and  procedures  HUD  will 
follow  in  compliance  with  the  uniform 
requirements  set  for  Federal  agencies  in 
the  newly  revised  OMB  Circular  A-110 
regarding  the  administration  of  grants  to 
and  agreements  with  institutions  of 
higher  education,  hospitals,  commercial 
organizations  and  international 
organizations  when  operating 
domestically,  and  other  non-profit 
organizations.  If  any  statute  specifically 
prescribes  policies  or  specific 
requirements  that  differ  from  the 
standards  provided  herein,  the 
provisions  of  the  statute  shall  govern. 


Recipients  shall  apply  the  provisions 
of  this  Circular  to  subrecipients 
performing  substantive  work  under 
grants  and  agreements  that  are  passed 
through  or  awarded  by  the  primary' 
recipient.  This  rule  does  not  apply  to 
grants,  contracts,  or  other  agreements 
between  HUD  and  units  of  State  or  local 
governments  covered  by  OMB  Circular 
A-102,  "Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State.  Local  and  Federally  Recognized 
Indian  Tribal  Governments."  as  codified 
in  24  CFR  part  85.  In  addition, 
subawards  and  contracts  to  State  or 
local  govemmentsare  not  covered  by 
this  rule.  However,  this  rule  applies  to 
subawards  made  by  State  and  local 
governments  to  organizations  covered 
by  this  rule.  HUD  shall  apply  the 
provisions  of  this  part  to  commercial 
organizations  and  international 
organizations  (when  operating 
domestically). 

T^ie  definition  of  "award"  does  not 
include  technical  assistance,  which 
provides  services  instead  of  money: 
other  assistance  in  the  form  of  loans, 
loan  guarantees,  capital  advances  under 
the  Sections  202  and  811  programs, 
interest  subsidies,  or  insurance;  direct 
payments  ofany  kind  to  individuals; 
and,  contracts  which  are  required  to  be 
entered  into  and  administered  under 
procurement  laws  and  regulations. 
Therefore,  this  rule  does  not  apply  to 
these  types  of  activities.  Consequently, 
this  rule  does  not  apply  to  any  matter 
involving  funds  which  would  be 
covered  by  a  regulatory  agreement 
between  a  mortgagor  and  the  Secretary, 
executed  under  Sections  201,  207(b), 
232(d)(1),  242(d)(1),  and  236  (including 
Rental  Assistance  Payments)  of  the 
National  Housing  Act;  Section  101(a)  of 
the  Housing  and  Urban  Development 
Act  of  1965;  and  Section  201(a)  of  the 
Housing  and  Community  Development 
Amendments  of  1978. 

Other  Matters 

Justification  for  Interim  and  Final  Pule 

The  Department  has  determined  that 
notice  and  public  comment  are 
unnecessary  and  contrary  to  the  public 
interest  before  making  this  rule  effective 
because  the  substance  of  the  rule 
received  public  comment  when  the 
circular  was  published  on  August  27 
1992.  All  comments  received  were 
reviewed  and  considered  in  the 
development  of  the  revised  circular. 
However,  the  Department  will  accept 
and  review  any  comments  received  on 
subpart  E  because  of  the  selective  use  of 
certain  provisions  as  they  apply  to  the 
use  of  lump  sum  grants. 


Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB) 
under  Executive  Order  12866  on 
Regulatory  Planning  and  review,  issued 
by  the  President  on  September  30. 1993. 
Any  changes  made  in  the  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
■  is  available  for  public  inspection  with 
the  Rules  Docket  Clerk.  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington,  DC  20410. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  which 
implement  section  102{2)(C)  of  the  . 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development.  Room  10276,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410. 

Regulatory  Flexibility  Act  - 

The  Se<,retarv.  in  ai:r,6r-danc;e  with  th^ 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  pertains 
only  to  the  administration  of  grants  and 
agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  does  not  have 
"federalism  implications"  because  it 
does  not  have  substantial  direct  effects 
on  the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has 
determined  that  this  rule  does  not  have 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  It  pertains  only  to  the 
administration  of  grants  and  agreements 
with  institutions  of  higher  education, 
hospitals,  and  other  nonprofit 
organizations. 


Semiannual  Agenda  of  Regulations 
.  This  rule  was  listed  as  item  number 
1527  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  25,  1994  (59  FR  20424,  20434)  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  part  84 

Accounting,  Colleges  and  universities. 
Grant  programs— Housing  and 
community  development,  Loan 
programs — Housing  and  community 
development.  Nonprofit  organizations. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  subtitle  A  of  title  24  of 
the  Code  of  Federal  Regulations  is 
amended  to  add  a  new  part  84, 
consisting  of  subparts  A  through  E  and 
appendix  A,  as  follows: 

PART  84-GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS, 
AND  OTHER  NON-PROFIT 
ORGAtllZATIONS 


Subpart  A— General 

Sec. 

84.1 

Purpose. 

84.2 

Definitions. 

84.3 

Effect  on  other  issuances. 

64.4 

Deviations. 

84.5 

Subawards. 
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Sut)part  B — Pre-Award  Requirements 

84.10  Purpose. 

84.11  Pro-award  policies. 

84.12  Forms  for  applying  for-Fodi^ral 
assistance. 

84.13  Debarment  and  suspension:  Drug- 
Free  Workplace. 

84.14  Special  award  conditions. 

84.15  Metric  system  of  measurpmcnt. 

84.16  Resource  Conservation  and  Recoverv 
Act. 

84.17  Certifications  and  representations. 

Subpart  C— Post-Award  Requirements 
Financial  and  Prograjn  Management 

84.20  Purpose  of  financial  and  program 
management. 

84.21  Standards  for  financial  managemeni 
systems. 

84.22  Payment. 

84.23  Cost  sharing  or  matching. 

84.24  Program  income. 

84.25  Revision  of  budget  and  program 
plans. 

84.26  Non-Federal  audits. 

84.27  Allowable  costs. 

^4.28    Period  of  availability  of  funds. 

Property  Standards 

84.30  Purpose  of  property  standards. 

84.31  Insurance  coverage. 

84.32  Real  property. 

84.33  Federally-owned  arid  exempt 
property. 

84.34  Equipment. 

84.35  Supplies  and  other  expendable 
property. 


84.36  Intangible  property. 

84.37  Property  trust  reliUionship. 

Procurement  Standards 

84.40  Piir[X)se  of  procurement  stdn<li>r<ls. 

84.41  Rncipient  responsibilities. 

84.42  Codes  of  conduct. 

84.43  (Competition. 

84.44  Procurement  procedures. 

84.45  Cost  and  price  analysis. 

84.46  Procurement  records. 

84.47  Contract  administration. 

84.48  Contract  provisions. 

Reports  and  Records 

84.50  I'lirpo.se  of  reports  and  records. 

84.51  Monitoring  and  roporting  program 
performance. 

84.52  Financial  reporting. 

84.53  Retimfion  and  access  requiromt-nts  Un 
recor(is. 

Terminal  ion  and  Enforcement 

84.60  Piinxiseof  termination  and 
enforcf^ment. 

84.61  Termination. 

84.62  Enforcement. 

Subpart  D— After-the-Award  Requirements 

84.70  Purpose. 

84.71  Closeout  procedures. 

84.72  Subsequent  adjustments  ami 
continuing  responsibilities. 

84.73  Collection  of  amounts  due. 

Subpart  E— Use  of  Lump  Sum  Grants 

84.80  Ixinditions  for  use  of  Lump  Sum 
(fixed  price  or  fixed  amount)  grams. 

84.81  Definition. 

84.82  Provisions  applicable  to  lun>p  sum 
grants. 

84.83  Property  standards. 

84.84  Procurement  siar.dards. 

84.85  Reports  and  records. 

84.86  Termination  a.'ul  onforcemcrit. 

84.87  .  Closeout  procedures,  subsequent 
adjustments  and  continuing 
responsibilities. 

Appendix  A  to  Part  84 — Contract  Provisions 
Authority:  42  U.S.C.  3535ld). 

Subpart  A — General 

§84.1     Purpose. 

This  part  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  agreements  awarded  to 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations.  Additional  or 
inconsistent  requirements  shall  not  be 
imposed,  except  as  provided  in  §§84.4, 
and  84.14  or  unless  specifically  required 
by  Federal  statute  or  executive  order. 
Non-profit  organizations  that  implement 
Federal  programs  for  the  States  are  also 
subject  to  State  requirements. 

§84.2    Definitions. 

Accrued  exptenditures  means  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  pro\  isinii  of 
funds  for: 
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(1)  Goods  and  other  tangible  property 
received; 

(2)  .Services  performed  by  employees, 
contractors,  subrecipients.  and  other 
payees;  and 

(3)  Other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

Accrued  income  means  the  sum  of: 

(1)  Earnings  during  a  given  period 
from: 

(i)  Services  performed  by  the 
recipient;  and 

(ii)  Goods  and  other  tangible  property 
delivered  to  purchasers;  and 

(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

Acquisition  cost  of  equipment  means 
the  net  invoice  price  of  the  equipment, 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges, 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty  or  protective 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  recipient's 
regular  accounting  practices. 

Advance  means  a  payment  made  by 
Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

Award  means  financial  assistance  that 
provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 
of  money,  by  HUD  to  an  eligible 
recipient.  The  term  does  not  include: 
technical  assistance,  which  provides 
.services  instead  of  money;  other 
assistance  in  the  form  of  loans,  loan 
guarantees,  capital  advances  under  the 
Sections  202  and  811  programs,  interest 
subsidies,  or  instuance;  direct  payments 
of  any  kind  to  individuals;  and. 
contracts  which  are  required  to  be 
entered  into  and  administered  under 
procurement  laws  and  regulations. 

Cash  contributions  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  tlie 
recipient  by  third  parties. 

Closeout  means  the  process  by  which 
HUD  determines  that  all  applicable 
administrative  actions  and  all  required 
work  of  the  award  have  been  completed 
hy  the  recipient  and  HUD. 

Contract  means  a  procurement 
contract  under  an  award  or  subaward, 
and  a  procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract. 


Cosf  sharing  or  matching  means  that 
portion  of  project  or  program  costs  not 
borne  by  HUD. 

Date  of  completion  means  the  date  on 
which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  HUD 
sponsorship  ends. 

Disallowed  costs  means  those  charges 
to  an  award  that  HUD  determines  to  be 
unallowable,  in  accordance  with  the 
applicable  Federal  cost  principles  or 
other  terms  and  conditions  contained  in 
the  award. 

Equipment  means  tangible 
nonexpendable  personal  property 
including  exempt  property  charged 
directly  to  the  award  having  a  useful  life 
of  more  than  one  year  and  an 
acquisition  cost  of  $5000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 
Excess  property  means  property  under 
the  control  of  HUD  that,  as  determined 
by  the  Secretary,  is  no  longer  required 
for  its  needs  or  the  discharge  of  its 
responsibilities. 

Exempt  property  means  tangible 
personal  property  acquired  in  whole  or 
in  part  with  Federal  funds,  where  HUD 
has  statutory  authority  to  vest  title  in 
the  recipient  without  further  obligation 
to  the  Federal  Government.  An  example 
of  exempt  property  authority  is 
contained  in  the  Federal  Grant  and 
Cooperative  Agreement  Act  (31  U.S.C 
6306),  for  property  acquired  under  an 
award  to  conduct  basic  or  applied 
research  by  a  non-profit  institution  of 
higher  education  or  non-profit 
organization  whose  principal  purpose  is 
conducting  scientific  research. 

Federal  awarding  agency  means  the 
Federal  agency  that  provides  an  award 
to  the  recipient. 

Federal  funds  authorized  means  the 
total  amount  of  Federal  funds  obligated 
by  HUD  for  use  by  the  recipient.  This 
amount  may  include  any  authorized 
carryover  of  unobligated  funds  from 
prior  funding  periods  when  permitted 
by  HUD  regulations  or  implementing 
instructions. 

Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
percentage  of  the  property's  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  funds. 
Funding  period  means  the  period  of 
time  when  Federal  funding  is  available 
for  obligation  by  the  recipient. 
Intangible  property  and  debt 
instruments  means,  but  is  not  limited  to, 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instruments,  lease  agreements,  stock 
and  other  instruments  of  property 


ownership,  whether  considered  tangible 
or  intangible. 

Obligations  means  the  amounts  of 
orders  placed,  contracts  and  grants 
awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

Outlays  or  expenditures  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amovmt  of 
indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 

Personal  property  means  property  of 
any  kind  except  real  property.  It  may  be 
tangible,  having  physical  existence,  or 
intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

Prior  approval  means  written 
approval  by  an  authorized  official 
.evidencing  prior  consent. 

Program  income  means  gross  income 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award  (see 
exclusions  in  §§84.24  (e)  and  (h)). 
Program  income  includes,  but  is  not 
limited  to.  income  from  fees  for  services 
performed,  the  use  or  rental  of  real  or 
personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
patents  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  HUD  regulations 
or  the  terms  and  conditions  of  the 
award,  program  income  does  not. 
include  the  receipt  of  principal  on 
loans,  rebates,  credits,  discounts,  etc.,  or 
interest  earned  on  any  of  them. 

Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles,  incurred  by  a 
■recipient  and  the  value  of  the 


contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

Project  period  means  the  period 
established  in  the  award  document 
during  which  HUD  sponsorship  begins 
and  ends. 

Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
intangible  property  and  debt 
instruments. 

i?ea/ prope/ty  means  land,  including 
land  improvements,  structures  and 
appurtenances  thereto,  but  excludes 
movable  machinery  and  equipment. 

Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  HlJI>to  carry  out  a  project  or 
program.  The  term  includes  public  and 
private  institutions  of  higher  education, 
public  and  private  hospitals,  and  other 
quasi-public  and  private  non-profit 
organizations  such  as,  but  not  limited 
to,  community  action  agencies,  research 
institutes,  educational  associations,  and 
health  centers.  The  term  includes 
commercial  organizations,  international 
organizations  when  operating 
domestically  (such  as  agencies  of  the 
United  Nations)  which  are  recipients, 
subrecipients,  or  contractors  or 
subcontractors  of  recipients  or 
subrecipients.  The  term  does  not 
include  government-owned  contractor- 
operated  facilities  or  research  centers 
providing  continued  support  for 
mission-oriented,  large-scale  programs 
that  are  government-owned  or 
controlled,  or  are  designated  as 
federally-funded  research  and 
development  centers.  The  term  does  not 
include  mortgagors  that  receive 
mortgages  insured  or  held  by  HUD  or 
mortgagors  or  project  owners  that 
receive  capital  advances  from  HUD 
under  the  Section  202  and  811 
programs. 

Research  and  development  means  all 
research  activities,  both  basic  and 
applied,  and  all  development  activities 
that  are  supported  at  universities, 
colleges,  and  other  non-profit 
institutions.  "Research"  is  defined  as  a 
systematic  study  directed  toward  fuller 
scientific  knowledge  or  understanding 
of  the  subject  studied.  "Development"  is 
the  systematic  use  of  knowledge  and 
understanding  gained  from  research 
directed  toward  the  production  of  useful 
materials,  devices,  systems,  or  methods, 
including  design  and  development  of 
prototypes  and  processes.  The  term 
research  also  includes  activities 
involving  the  training  of  individuals  in 
research  techniques  where  such 
activities  utilize  the  same  facilities  as 
other  research  and  development 
activities  and  where  such  activities  are 
not  included  in  the  instruction  function. 


Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 
SlOO.OOO  or  the  small  purchase 
threshold  fixed  at  41  U.S.C.  403(11), 
whichever  is  greater. 

Subaward  means: 

(1)  An  award  of  financial  assistance  in 
the  form  of  money,  or  property  in  lieu 
of  money,  made  under  an  award  by  a 
recipient  to  an  eligible  subrecipient  or 
by  a  subrecipient  to  a  lower  tier 
subrecipient.  The  term  includes 
financial  assistance  when  provided  by 
any  legal  agreement,  even  if  the 
agreement  is  called  a  contract,  but  does 
not  include  procurement  of  goods  and 
services  nor  does  it  include  any  form  of 
assistance  which  is  excluded  from  the 
definition  of  "award". 

(2)  For  Community  Development 
Block  Grants,  the  term  "subaward"  does 
not  include  the  arrangement  whereby 
the  prime  recipient  transfers  funds  to 
another  entity  and  that  entity  is  the 
project.  A  distinction  is  made  between 
such  a  transfer  for  the  furtherance  of  the 
prime  recipient's  goals  and  the  transfer 
of  funds  to  a  subrecipient  who  carries 
out  activities  and  is  accountable  to  the 
prime  recipient.  For  example,  in  a 
CDBG  award  where  a  prime  recipient 
has  as  its  program  goal  the  revitaiization 
of  a  downtown  area,  the  funds 
transferred  to  a  business  in  the 
downtown  area  to  remodel  its  store 
would  not  be  considered  a  subaward 
subject  to  this  part  84. 

Subrecipient  means  the  legal  entity  to 
which  a  subaward  is  made  and  which 
is  accountable  to  the  recipient  for  the 
use  of  the  funds  provided.  The  term 
includes  commercial  organizations  and 
international  organizations  operating 
domestically  (such  as  agencies  of  the 
United  Nations). 

Supplies  means  all  personal  property 
excluding  equipment,  intangible 
property,  and  debt  instruments  as 
defined  in  this  section,  and  inventions 
of  a  contractor  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  work  under  a  funding 
agreement  ("subject  inventions"),  as 
defined  in  37  CFR  part  401,  "Rights  to 
Inventions  Made  by  Nonprofit 
Organizations  and  Small  Business  Firms 
Under  Government  Grants,  Contracts, 
and  Cooperative  Agreements." 

Suspension  means  an  action  by  HUD 
that  temporarily  withdraws  HUT) 
sponsorship  under  an  award,  pending 
corrective  action  by  the  recipient  or 
pending  a  decision  to  terminate  the 
award  by  HUD.  Suspension  of  an  award 
is  a  separate  action  from  suspension 
under  HUD  regulations  implementing 
E.0. 12549  and  E.0. 12689,  "Debarment 
and  Suspension,"  at  24  CFR  part  24. 


Termination  means  the  cancellation 
of  HUD  sponsorship,  in  whole  or  in 
part,  under  an  agreement  at  any  time 
prior  to  the  date  of  completion. 

Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

Unliquidated  obligations,  for  financial 
reports  prepared  on  a  cash  basis,  means 
the  amount  of  obligations  incurred  by 
the  recipient  that  have  not  been  paid. 
For  reports  prepared  on  an  accrued 
expenditure  basis,  they  represent  the 
amount  of  obligations  incurred  by  the 
recipient  for  which  an  outlay  has  not 
been  recorded. 

Unobligated  balance  means  the 
portion  of  the  funds  authorized  by  HUD 
that  has  not  been  obligated  by  the 
recipient  and  is  determined  by 
deducting  the  ciunulative  obligations 
from  the  cumulative  funds  authorized. 

Unrecovered  indirect  cost  means  the 
difference  between  the  amount  awarded 
and  the  amount  which  could  have  been 
awarded  under  the  recipient's  approved 
negotiated  indirect  cost  rate. 

Working  capital  ad\an<;:e  means  a 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§  84.3    Effect  on  other  issuances. 

For  awards  subject  to  this  part,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  part  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  §84.4. 

§84.4    Deviations. 

The  Office  of  Management  and  Budget 
(OMB)  may  grant  exceptions  for  r.las.ses 
of  grants  or  recipients  subject  to  the 
requirements  of  this  rule  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  rule  shall  be 
permitted  only  in  unusual 
circumstances.  HUD  may  apply  n.ore 
restrictive  requirements  to  a  class  of 
recipients  when  approved  by  OMB. 
HUD  may  apply  less  restrictive 
requirements  when  awarding  small 
awards  and  when  approved  by  OMB. 
except  for  those  requirements  whit;h  are 
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statutory.  Exceptions  on  a  case-by-case 
basis  may  also  be  made  by  HUD. 

§84.5    Subawards. 

Unless  sections  of  this  part 
specifically  exclude  subrecipients  from 
coverage,  the  provisions  of  this  part 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals,  commercial 
organizations  and  international 
organizations  operating  domestically,  or 
other  non-profit  organizations.  State, 
local  and  Federally  recognized  Indian 
tribal  government  subrecipients  are 
subject  to  the  provisions  of  regulations 
implementing  the  grants  management 
common  rule,  "Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State.  Local 
and  Federally  Recognized  hidian  Tribal 
Governments."  (24  CFR  part  85). 

Subpart  B — Pre-Award  Requirements 
§84.10    Purpose. 

Sections  84.11  through  84.17 
prescribe  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  HUD  awards. 

§  84.11    Pre-award  poUcies. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  In  each 
instance,  HUD  shall  decide  on  the 
appropriate  award  instrument  (i.e., 
grant,  cooperative  agreement,  or 
contract).  The  Federal  Grant  and 
Cooperative  Agreement  Act  (31  U.S.C. 
6301-08)  governs  the  use  of  grants, 
cooperative  agreements  and  contracts.  A 
grant  or  cooperative  agreement  shall  be 
used  only  when  the  principal  purpose 
of  a  transaction  is  to  accomplish  a 
public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is 
expected  between  the  e.xecutive  agency 
and  the  State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement." 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  Public  Notice  and  Priority  Setting. 
HUb  shall  notify  the  public  of  its 
intended  funding  priorities  for 
discretionary  grant  programs,  unless 
funding  priorities  are  established  by 
Federal  statute. 
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§  84. 1 2    Forms  for  applying  for  Federal 
assistance. 

(a)  HUD  shall  comply  with  the 
applicable  report  clearance 
requirements  of  5  CFR  part  1320, 
"Controlling  Paperwork  Burdens  on  the 
Public,"  with  regard  to  all  forms  used  by 
HUD  in  place  of  or  as  a  supplement  to 
the  Standard  Form  424  (SF-424)  series. 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  HUD. 

(c)  For  Federal  programs  covered  by 
E.O.  12372,  "Intergovenunental  Review 
of  Federal  Programs,"  the  applicant 
shall  complete  the  appropriate  sections 
of  the  SF-424  (Application  for  Federal 
Assistance)  indicating  whether  the 
appUcation  was  subject  to  review  by  the 
State  Single  Point  of  Contact  (SPOC). 
The  name  and  address  of  the  SPOC  for 

a  particular  State  can  be  obtained  from 
the  Catalog  of  Federal  Domestic 
Assistance.  The  SPCXTshall  advise  the 
applicant  whether  the  program  for 
which  application  is  made  has  been 
selected  by  that  State  for  review. 

§  84.13    Debarment  and  suspension;  Drujg- 
Free  Workplace. 

(a)  HUD  and  its  recipients  and 
subrecipients  shall  comply  with  the 
nonprocurement  debarment  and 
suspension  common  rule  implementing 
E.O.s  12549  and  12689,  "Debarment  and 
Suspension."  at  24  CFR  part  24.  This 
common  rule  restricts  subawards  and 
contracts  with  certain  parties  that  are 
debarred,  suspended  or  otherwise 
excluded  from  or  ineligible  for 
participation  in  Fedeial  assistance 
programs  or  activities. 

(b)  HUD  and  its  recipients  and 
subrecipients  shall  comply  with  the 
certification  requirements  of  the  Drug- 
Free  Workplace  Act  of  1988  (42  U.S.C. 
701).  as  set  forth  at  24  CFK  part  24. 
subpart  F. 

§84.14    Special  award  conditions. 
If  an  applicant  or  recipient: 

(a)  Has  a  history  of  poor  performance; 

(b)  Is  not  financially  stable; 

(c)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part; 

(d)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award;  or 

(e)  Is  not  otherwise  responsible,  HUD 
may  impose  additional  requirements  as 
needed,  provided  that  such  applicant  or 
recipient  is  notified  in  writing  as  to:  the 
nature  of  the  additional  requirfments. 
the  reason  why  the  additional 
requirements  are  being  imposed,  the 
nature  of  the  corrective  action  needed, 
the  time  allowed  for  completing  the 
corrective  actions,  and  the  method  for 
requesting  reconsideration  of  the 


additional  requirements  imposed.  Any 
special  conditions  shall  be  promptly 
removed  once  the  conditions  that 
prompted  them  have  been  corrected. 

§84.15   Metric  system  Of  measurement 

The  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 
each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Secretary  of  Commerce,  when  the  metric 
system  of  measurement  will  be  used  in 
the  agency's  procurements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  use  of  the  system  is  initially 
impractical  or  likely  to  cause  significant 
inefficiencies  in  the  accomplishment  of 
federally-funded  activities.  HUD  shall 
follow  the  provisions  of  E.O.  12770. 
"Metric  Usage  in  Federal  Government 
Programs." 

§84.16    Resource  Conservation  and 
Recovery  Act 

Under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (Pub.  L.  94-580. 
42  U.S.C.  6962).  any  State  agency  or 
agency  of  a  political  subdivision  of  a 
State  which  is  using  appropriated 
Federal  funds  must  comply  with 
Section  6002.  Section  6002  requires  that 
preference  be  given  in  procurement 
programs  to  the  purchase  of  specific 
products  containing  recycled  materials 
identified  in  guidelines  developed  by 
the  Environmental  Protection  Agency 
(EPA)  (40  CFR  parts  247  through  254). 
Accordingly.  State  and  local  institutions 
of  higher  education,  hospitals, 
commercial  organizatiohs  and 
international  organizations  when 
operating  domestically,  and  non-profit 
organizations  that  receive  direct  Federal 
awards  or  other  Federal  funds  shall  give 
preference  in  their  procurement 
programs  fvmded  with  Federal  funds  to 
the  purchase  of  recycled  products 
pursuant  to  the  EPA  guidelines. 

§84.17    Certifications  and  representations. 

Unless  prohibited  by  statute  or 
codified  regulation,  HUD  is  authorized 
and  encouraged  to  allow  recipients  to 
submit  certifications  and 
representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  the  agency.  Annual  certifications 
and  representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  recipients'  compliance  with 
the  pertinent  requirements. 


Subpart  C— Post-Award  Requirements 

Financial  and  Program  Management 

§  84. 20    Purpose  of  financial  and  program 
management 

Sections  84.21  through  84.28 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  pa]rments  and  rules  fcH^ 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  establishing  fund 
availability. 

§  84.21    Standards  for  financial 
management  systems. 

(a)  HUD  shall  require  recipients  to 
relate  financial  data  to  performance  data 
and  develop  unit  cost  information 
whenever  practical. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following: 

(1)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirements  set  forth  in 

§  84.52.  If  a  recipient  maintains  its 
records  on  other  than  an  accrual  basis, 
the  recipient  shall  not  be  required  to 
establish  an  accrual  accounting  system. 
These  recipients  may  develop  such 
accrual  data  for  their  reports  on  the 
basis  of  an  analysis  of  the 
documentation  on  hand. 

(2)  Records  that  identifj'  adequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  unobligated 
balances,  assets,  outlays,  income  and 
interest. 

(3)  Effective  conlrol  over  and 
accountability  for  all  fimds,  property 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  xvith  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
unit  cost  data. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants  or 
payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
(Pub.  L.  101-453)  govern,  payment 
methods  of  State  agencies, 
instrumentalities,  and  fiscal  agents  shall 
be  consistent  with  CMIA  Treasury-State 


Agreements  or  the  CMIA  default 
procedures  codified  at  31  CFR  part  205. 
"Withdrawal  of  Cash  trota  the  Treasury 
for  Advances  uiuler  Federal  Grant  and 
Other  Programs." 

(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 

(7)  Accounting  records  including  cost 
accounting  records  that  are  supported 
by  source  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient,  HUD, 
at  its  discretion,  may  require  adequate 
bonding  and  insurance  if  the  bonding 
and  insurance  requirements  of  the 
recipient  are  not  deemed  adequate  to 
protect  the  interest  of  the  Federal 
Government. 

(d)  HUD  may  require  adequate  fidelity 
_  bond  coverage  where  the  recipient  lacks 

sufficient  coverage  to  protect  the 
-Federal  Government's  interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223,  "Surety  Companies  E)oing 
Business  with  the  United  States." 

§84.22    Payment 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  pa)mient  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  shall  be  consistent 
with  Treasury-State  CMIA  agreements 
or  default  procedures  codified  at  31  CFR 
part  205. 

(b)  Recipients  are  to  be  paid  in     - 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to 
maintain: 

(1)  Written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disbursement  by  the 
recipient;  and 

(2)' Financial  management  systems 
that  meet  the  standards  for  fund  control 
and  accountability  as  established  in 
§  84.21.  Cash  advances  to  a  recipient 
organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  be  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 
recipient  organization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  by  the  recipient 


organization  for  direct  program  or 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  shall 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  HUD 
to  the  recipient. 

(1)  Advance  payment  medianisms 
include,  but  are  not  hmited  to.  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFRpart  205. 

(3)  Recipients  shall  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
SF-270,  "Request  for  Advance  or 
Reimbursement."  or  other  forms  as  may 
be  authorized  by  OMB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  pavipents  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  special  HUD 
instructions  for  electronic  funds 
transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  cannot  be 
met.  HUD  may  also  use  this  method  on 
any  construction  agreement,  or  if  the 
major  portion  of  the  construction  project 

.  is  accomplished  through  private  market 
financing  or  Federal  loans,  and  the 
Federal  assistance  constitutes  a  minor 
portion  of  the  project 

(1)  When  the  reimbursement  method 
is  used,  HUD  shall  make  payment 
within  30  days  after  receipt  of  the 
billing,  unless  the  billing  is  improper. 

(2)  Recipients  shall  be  authorized  to 
submit  request  for  reimbursement  at 
least  mondily  when  electronic  funds 
transfers  are  not  used. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  HUD 
has  determined  that  reimbursement  is 
not  feasible  because  the  recipient  lacks 
sufficient  working  capital.  HUD  may 
provide  cash  on  a  working  capital 
advance  basis.  Under  this  procedure, 
HUD  shall  advance  cash  to  the  recipient 
to  cover  its  estimated  disbursement 
needs  for  an  initial  period  generally 
geared  to  the  awardee's  disbursing 
cycle.  Thereafter,  HUD  shall  reimburse 
the  recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shail  not  be 
used  for  recipients  unwilling  or  unable 
to  provide  timely  advances  to  their 
subrecipient  to  meet  the  subredpient's 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements. 
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audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute,  HUD  shall  not  withhold 
payments  for  proper  charges  made  by 
recipients  at  any  time  during  the  project 
period  unless  paragraphs  (h)(1)  or  (h)(2) 
of  this  section  apply. 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  award,  or  Federal 
reporting  requirements. 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
as  defined  in  OMB  Circular  A-129, 
"Managing  Federal  Credit  Programs." 
Under  such  conditions,  HUD  may,  upon 
reasonable  notice,  inform  the  recipient 
that  payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  imtil  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section,  HUD 
shall  not  require  separate  depository 
accounts  for  funds  provided  to  a 
recipient  or  establish  any  eligibility 
requirements  for  depositories  ior  funds 
provided  to  a  recipient.  However, 
recipients  must  be  able  to  account  for 
the  receipt,  obligation  and  expenditure 
of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  women-  owned  and 
minority-owned  banks  (a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  paragraphs 
(k)(l),  (k)(2),  or  (k)(3)  of  this  section 
apply. 

(1)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
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accounts  shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services,  Payment  Management  System, 
P.O.  Box  6021,  Rockville,  MD  20852.  In 
keeping  with  Electronic  Funds  Transfer 
rules  (31  CFR  part  206),  interest  should 
be  remitted  to  the  HHS  Payment 
Management  System  through  an 
electronic  medium  such  as  the 
FEDWIRE  Deposit  system.  Recipients 
which  do  not  have  this  capability 
should  use  a  check.  Interest  amounts  up 
to  $250  per  year  may  be  retained  by  the 
recipient  for  administrative  expense. 
State  universities  and  hospitals  shall 
comply  with  CMIA,  as  it  pertains  to 
interest.  If  an  entity  subject  to  CMIA 
uses  its  own  funds  to  pay  pre-award 
costs  for  discretionary  awards  without 
prior  written  approval  from  the  Federal 
awarding  agency,  it  waives  its  right  to 
recover  the  interest  under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
rule,  only  the  following  forms  shall  be 
authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  Federal  agencies  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270,  Request  for  Advance  or 
Reimbursement.  HUD  has  adopted  the 
SF-270  as  a  standard  form  for  all 
nonconstruction  programs  when 
electronic  funds  transfer  or 
predetermined  advance  methods  are  not 
used.  HUD  has  the  option  of  using  this 
form  for  construction  programs  in  lieu 
of  the  SF-271.  "Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs." 

(2)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  HUD  has 
adopted  the  SF-271  as  the  standard 
form  to  be  used  for  requesting 
reimbursement  for  construction 
programs.  However,  HUD  may 
substitute  the  SF-270  when  HUD 
determines  that  it  provides  adequate 
information  to  meet  Federal  needs. 

§  84.23    Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient's  cost 
sharing  or  matching  when  such 
contributions  meet  all  of  the  following 
criteria. 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  necessary'  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 


(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  HUD. 

(7  j  Conform  to  other  provisions  of  this 
part,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  HUD. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  HUD 
authorizes  recipients  to  donate 
buildings  or  land  for  construction/ 
facilities  acquisition  projects  or  long- 
term  use,  the  value  of  the  donated 
property  for  cost  sharing  or  matching 
shall  be  the  lesser  of  paragraphs  (c)(1)  or 
(c)(2)  of  this  section. 

(1)  The  certified  »^alue  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation. 

(2)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  HUD  may  approve  the  use 
of  the  current  fair  market  value  of  the 
donated  property,  even  if  it  exceeds  the 
certified  value  at  the  time  of  donation  to 
the  project. 

(d)  Volunteer  services  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  Supplies  may  include 
such  items  as  expendable  equipment, 
office  supplies,  laboratory  supplies  or 
workshop  and  classroom  supplies. 


Value  assessed  to  donated  supplies 
included  in  the  cost  sharing  or  matching 
share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  paragraphs  (g)ll)  or  (g)(2)  of 
this  section  apply. 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  (x  land,  normally 
only  depredation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  HUD  has  approved  the 
charges. 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications. 

(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  vcilue  of  loaned  equipment 
shall  not  exceed  its  fair  rental  valua 

(5)  The  following  requirements 
pertain  to  the  recipient's  supporting 
records  for  in-kind  contributions  from 
third  parties. 

(i)  Volunteer  services  shall  be 
documented  and,  to  ^e  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(ii)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  .shall  be 
documented. 

§84^4    Program  iflconM. 

(a)  HUD  shall  apply  the  standards  set 
forth  in  this  section  in  requiring 


recipient  organizations  to  account  for 
program  income  related  to  projects 
financed  in  whole  or  in  part  with 
Federal  funds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  incx)me 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and.  in 
accordance  with  HUD  regulations  or  the 
terms  and  conditions  of  the  award,  shall 
be  used  in  one  or  more  of  the  ways 
listed  in  the  following. 

(1)  Added  to  fimds  committed  to  the 
project  by  HUD  and  recipient  and  used 
to  further  eligible  project  or  program 
objectives. 

(2)  Used  to  finance  the  non-Federal 
share  of  the  project  or  program. 

(3)  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  of  costs  is  ba.sed. 

(c)  When  HUD  authorizes  the 
disposition  of  program  income  as 
described  in  paragraphs  (bMl)  or  (b)(2) 
of  this  section,  program  income  in 
excess  of  any  limits  stipulated  shall  be 
used  in  accordance  with  paragraph 
(b)(3)  of  this  section. 

(d)  In  the  event  that  HUD  does  not 
specify  in  its  regulations  or  the  terms 
and  conditions  of  the  award  how 
program  income  is  to  be  used,  paragraph 
(b)(3)  of  this  section  shall  apply 
automatically  to  all  projects  or  programs 
except  research.  For  awards  that  support 
research,  paragraph  (b)(1)  of  this  section 
shall  apply  automatically  unless  HUD 
indicates  in  the  terms  and  conditions 
another  alternative  on  the  award  or  the 
recipient  is  subject  to  special  award 
conditions,  as  indicated  in  §84.14. 

(e)  Unless  HUD  regulations  or  the 
terms  and  conditions  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obligation  to  the  Federal  Go\-emment 
regarding  program  income  earned  after 
the  end  of  the  project  period. 

(0  If  authorized  by  HUD  regulations 
or  the  terms  and  conditions  of  the 
award,  costs  incident  to  the  generation 
of  program  income  may  be  deducted 
from  gross  income  to  determine  program 
income,  provided  these  costs  have  not 
been  charged  to  the  award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in -accordance  with  the 
requirements  of  the  Property  Standards 
(See  §§84.30  through  84.37). 

(h)  Unless  HUD  regulations  or  the 
terms  and  condition  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obligation  to  the  Federal  Government 
with  respect  to  program  income  earned 
from  license  fees  and  royalties  for 
copyrighted  material,  patents,  patent 
applications,  trademarics,  and 
inventions  produced  under  an  award. 
Howtever.  Patent  and  Trademark 


Amendments  (35  U.S.C  18)  apply  to 
inventions  made  under  an  experimental, 
developmental,  or  research  award. 

§  84.25    Revision  o<  budget  and  progfam 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  share, 
depending  upon  HUD  requirements.  It 
shall  be  related  to  performance  for 
program  evaluation  purposes  whenever 
aporopriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstruction  awards, 
recipients  shall  request  prior  approvals 
from  HUD  for  one  or  more  of  the 
following  program  or  budget  related 
reasons. 

(1)  Chartge  in  the  scope  or  the 
objective  of  the  project  or  program  (ex^en 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reducticm  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  if  approval  is 
reouired  by  HUD. 

(6)  The  inclusion,  imless  waived  by 
HUD,  of  costs  that  require  prior 
approval  in  accordance  with  OMB 
Circular  A-21,  "Cost  Principles  for 
Institutions  of  Higher  Education,"  OMB 
Circular  A-122,  "Cost  Principles  for 
Non-Profit  Organizations."  or  45  CFR 
part  74  Appendix  E.  "Principles  for 
Determining  Costs  Apphcable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals."  or 
48  CFR  part  31.  "Contraa  Cost 
Principles  and  Procedures."  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
appUcation  and  funded  in  the  approved 
awards,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  service*. 

(d)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imf>osed  unless  a  deviation  has  been 
approved  by  OMB. 
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(e)  Except  for  requirements  listed  in 
paragraphs  (c)(1)  and  (c)(4)  of  this 
section,  HUD  is  authorized,  at  its 
option,  to  waive  cost-related  and 
administrative  prior  written  approvals 
required  by  Circular  A-110  and  0MB 
Circulars  A-21  and  A-122.  Such 
waivers  may  include  authorizing 
recipients  to  do  any  one  or  more  of  the 
following. 

(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  approval  of 
HUD.  All  pre-award  costs  are  incurred 
at  the  recipient's  risk  (i.e.,  HUD  is  under 
no  obligation  to  reimburse  such  costs  if 
for  any  reason  the  recipient  does  not 
receive  an  award  or  if  the  award  is  less 
than  anticipated  and  inadequate  to 
cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  the 
following  conditions  apply.  For  one- 
time extensions,  the  recipient  must 
notify  HUD  in  writing  with  the 
supporting  reasons  and  revised 
expiration  date  at  least  10  days  before 
the  expiration  date  specified  in  the 
award.  This  one-time  extension  may  not 
be  exercised  merely  for  the  purpose  of 
using  unobligated  balances. 

(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  additional 
Federal  funds. 

(iii)  The  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(3)  Carry  forward  unobligated 
balances  to  subseauent  funding  periods. 

(4)  For  awards  tnat  support  research, 
unless  HUD  provides  otherwise  in 
HUD's  regulations,  the  prior  approval 
requirements  described  in  paragraph  (e) 
of  this  section  are  automatically  waived 
(i.e.,  recipients  need  not  obtain  such 
prior  approvals)  unless  one  of  the 
conditions  included  in  paragraph  (e)(2) 

.  of  this  section  applies. 

(f)  HUD  may.  at  its  option,  restrict  the 
transfer  of  funds  among  direct  cost 
categories  or  programs,  functions  and 
activities  for  awards  in  which  the 
Federal  share  of  the  project  exceeds 
$100,000  and  the  cumulative  amount  of 
such  transfers  exceeds  or  is  expected  to 
exceed  10  percent  of  the  total  budget  as 
last  approved  by  HUD.  HUD  shall  not 
permit  a  transfer  that  would  cause  any 
Federal  appropriation  or  part  thereof  to 
be  used  for  purposes  other  than  those 
consistent  with  the  original  intent  of  the 
appropriation. 

(g)  All  other  changes  to 
nonconstruction  budgets,  except  for  the. 
changes  described  in  paragraph  (j)  of 
this  section,  do  not  require  prior 
approval. 


(h)  For  construction  awards, 
recipients  shall  request  prior  written 
approval  promptly  from  HUD  for  budget 
revisions  whenever  paragraphs  (h)(1), 
(h)(2)  or  (h)(3)  of  this  section  apply. 

(1)  The  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program. 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project. 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  applicable 
OMB  cost  principles  listed  in  §  84.27. 

(i)  No  otner  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

0)  When  HUD  makes  an  award  that 
provides  support  for  both  construction 
and  nonconstruction  work,  HUD  may 
require  the  recipient  to  request  prior 
approval  from  HUD  before  making  any 
fund  or  budget  transfers  between  the 
two  types  of  work  supported. 

(k)  For  both  construction  and 
nonconstruction  awards,  HUD  shall 
require  recipients  to  notify  HUD  in 
wTiting  promptly  whenever  the  amount 
of  Federal  authorized  funds  is  expected 
to  exceed  the  needs  of  the  recipient  for 
the  project  period  by  more  than  $5000 
or  five  percent  of  the  Federal  award, 
whichever  is  greater.  This  notification 
shall  not  be  required  if  an  application 
for  additional  fiinding  is  submitted  for 
a  continuation  award. 

(1)  When  requesting  approval  for 
budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  unless  HUD  indicates  a 
letter  of  request  suffices. 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  HUD  shall  review  the  request 
and  notify  the  recipient  whether  the 
budget  revisions  have  been  approved.  If 
the  revision  is  still  under  consideration 
at  the  end  of  30  calendar  days,  HUD 
shall  inform  the  recipient  in  writing  of 
the  date  when  the  recipient  may  expect 
the  decision. 

§  84.26    Non-Fed«ral  audits. 

(a)  Recipients  and  subrecipients  that 
are  institutions  of  higher  education  or 
ot^er  non-profit  organizations  shall  be 
subject  to  the  audit  requirements 
contained  in  OMB  Circular  A-133. 
"Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions,"  as  codified  in  24  CFR  part 
45. 

(b)  State  and  local  governments  shall 
be  subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act  (31 
U.S.C.  7501-7)  and  HUD  regulations 
implementing  OMB  Circular  A-128, 


"Audits  of  State  and  Local 
Governments,"  at  24  CFR  part  44. 

(c)  Hospitals  are  covered  by  the  audit 
provisions  of  OMB  Circular  A-133,  as 
codified  in  24  CFR  part  44. 

(d)  Commercial  organizations  shall  be 
subject  to  the  audit  requirements  of 
HUD  or  the  prime  recipient  as 
incorporated  into  the  award  document. 

§84.27    Allowable  costs. 

For  each  kind  of  recipient,  there  is  a 
set  of  Federal  principles  for  determining 
allowable  costs.  Allowability  of  costs 
shall  be  determined  in  accordance  with 
the  cost  principles  applicable  to  the 
entity  incurring  the  costs.  Thus, 
allowability  of  costs  incurred  by  State, 
local  or  federally-recognized  Indian 
tribal  governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-87,  "Cost  Principles  for  State 
and  Local  Governments."  The 
allowability  of  costs  incurred  by  non- 
profit organizations  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-122,  "Cost  Principles  for 
Non-Profit  Organizations."  The 
allowability  of  costs  incurred  by 
institutions  of  higher  education  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions." 
The  allowability  of  costs  incurred  by 
hospitals  is  determined  in  accordance 
with  the  provisions  of  Appendix  E  of  45 
CFR  part  74,  "Principles  for 
Determinirtg  Costs  Applicable  to    - 
Research  and  Development  Under 
Grants  and  Contracts  with  Hospitals." 
The  allowability  of  costs  incurred  by 
-commercial  organizations  and  those 
non-profit  organizations  listed  in 
Attachment  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisions  of  the  Federal  Acquisition 
Regulation  (FARV  at  48  CFR  part  31. 

§  84.28    Period  of  availability  of  funds. 

Where  a  funding  period  is  specified!^ 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from 
obligations  incurred  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  HUD. , 

Property  Standards 

§  84.30    Purpose  of  property  standards. 

Sections  84.31  through  84.37  set  forth 
uniform  standards  gfiveming 
management  and  disposition  of  property 
furnished  by  the  Federal  Government 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award.  HUD 
shall  require  recipients  to  observe  these 
standards  under  awards  and  shall  not 
impose  additional  requirements,  unless 
specifically  required  by  Federal  statute. 
The  recipient  may  use  its  owti  property 


management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§§84.31  through  84.37. 

§84.31    Insurance  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insured  unless  required  by 
the  terms  and  conditions  of  the  award. 

§84.32    Real  property. 

HUD  prescribes  the  following 
requirements  for  recipients  concerning 
the  use  and  disposition  of  real  property 
acquired  in  whole  or  in  part  under 
awards: 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  encumber  the  property  without 
approval  of  HUD. 

(b)  The  recipient  shall  obtain  written 
approval  by  HUD  for  the  use  of  real 
property  in  other  federally-sponsored 
projects  when  the  recipient  determines 
that  the  property  is  no  longer  needed  for 
the  purpose  of  the  original  project.  Use 
in  other  projects  shall  be  limited  to 
those  under  federally-sponsored 
projects  (i.e.,  awards)  or  programs  that 
have  purposes  consistent  with  those 
authorized  for  support  by  HUD. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  fb)  of  this  section, 
the  recipient  shall  request  disposition 
instructions  from  HUD  or  its  successor 
Federal  awarding  agency.  HUD  shall 
observe  one  or  more  of  the  following 
disposition  instructions. 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  HUD  and  pay  the  Federal 
Government  for  that  percentage  of  the 
current  fair  market  value  of  the  property 
attributable  to  the  Federal  participation 
in  the  project  (after  deducting^ctual 
and  reasonable  selling  and  fix-up 
expenses,  if  any,  -from  the  sales 
proceeds).  When  the  recipient  is 
authorized  or  required  to  sell  the 
property,  proper  sales  procedures  shall 
be  established  that  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highe.sf  possible  return. 


(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

§  84.33    Federally-owned  and  exempt 
property. 

(a)  Federally-owned  property.  (1)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Government. 
Recipients  shall  submit  annually  an 
inventory  listing  of  federally-owned 
property  in  their  custody  to  HUD.  Upon 
completion  of  the  award  or  when  the 
property  is  no  longer  needed,  the 
recipient  shall  report  the  property  to 
HUD  for  fiirther  HUD  utilization. 

(2)  If  HUD  ha-s  no  further  need  for  the 
property,  it  shall  be  declared  excess  and 
reported  to  the  General  Services 
Administration,  unless  HLT)  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g., 
the  authority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C. 
3710  (I))  to  donate  research  equipment 
to  educational  and  non-profit 
organizations  in  accordance  with  E.O. 
12821.  "Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Edur^ition  Goals.") 
Appropriate  instructions  shall  be  issued 
to  the  recipient  by  HUD. 

(b)  Exempt  property.  When  statutory 
authority  exists.  HUD  has  the  option  to 
vest  title  fo  property  acquired  with 
Federal  funds  in  the  recipient  without 
fiirther  obligation  to  the  Federal 
Government  and  under  conditions  HUD 
considers  appropriate.  Such  property  is 
"exempt  property."  Should  HUD  not 
establish  conditions,  title  to  exempt 
property  upon  acquisition  shall  vest  in 
the  recipient  without  further  obligation 
to  the  Federal  Government. 

§84.34    Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 


Federal  funds  and  shall  not  encumber 
the  equipment  without  approval  of 
HUD.  When  the  equipment  is  no  longer 
needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  of  priority: 

(1)  Activities  sponsored  by  HLTD 
which  funded  the  original  project;  then 

(2)  Activities  sponsored  by  other 
Federal  awarding  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  b«^ 
given  to  other  projects  or  programs 
sponsored  by  HUD  that  financed  the 
equipment;  second  preference  shall  be 
given  to  projects  or  programs  sponsored 
by  other  Federal  awarding  agencies,  if 
the  equipment  is  owned  by  the  Federal 
Government,  use  on  other  activities  nol 
sportsored  by  the  Federal  Government 
shall  be  permissible  if  authorized  bv 
HUD.  User  charges  shall  be  treated  as 
program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of 
HUD. 

(f)  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include'all  of  the  following. 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government 

(v)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  un 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  a.cquisition  cost. 
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(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  HUD  for  its 
share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  HUD. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards.  For  equipment  with  a  current 
per  unit  fair  market  value  of  $5000  or 
more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  HUD  or  its 
successor.  The  amount  of  compensation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program  to  the  ciurent  fair  market  value 
of  the  equipment.  If  the  recipient  has  no 
need  for  the  equipment,  the  recipient 
shall  request  disposition  instructions 
from  HUD.  HUD  shall  determine 
whether  the  equipment  can  be  used  to 
meet  HUD's  requirements.  If  no 
requirement  exists  within  HUD,  the 
availability  of  the  equipment  shall  be 
reported  to  the  General  Services 
Administration  by  HUD  to  determine 
whether  a  requirement  for  the 
equipment  exists  in  other  Federal 
agencies.  HUD  shall  issue  instructions 
to  the  recipient  no  later  than  120 
calendar  days  after  the  recipient's 
request  and  the  following  procedures 
.shall  govern. 


(1)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  .sell  the 
equipment  and  reimburse  HUD  an 
amount  computed  by  applying  to  the 
sales  proceeds  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program.  However,  the 
recipient  shall  be  permitted  to  deduct 
and  retain  firom  the  Federal  share  $500 
or  ten  percent  of  the  proceeds, 
whichever  is  less,  for  the  recipient's 
selling  and  handling  expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient's 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  tlie 
recipient  shall  be  reimbursed  by  HUD 
for  such  costs  incurred  in  its 
disposition. 

(4)  HUD  may  reserve  the  right  to 
transfer  the  title  to  the  Federal 
Govermnent  or  to  a  third  party  named 
by  the  Federal  Government  when  such 
third  party  is  otherwise  eligible  under 
existing  statutes.  Such  transfer  shall  be 
subject  to  the  following  standards. 

(i)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(ii)  HUD  shall  issue  disposition 
instructions  within  120  calendar  days 
after  receipt  of  a  final  inventory.  The 
final  inventory  shall  list  all  equipment 
acquired  with  grant  funds  and  federally- 
owned  equipment.  If  HUD  fails  to  issue 
disposition  instructions  within  the  120 
calendar  day  period,  the  recipient  shall 
apply  the  standards  of  this  section,  as 
appropriate. 

(iii)  When  HUD  exercises  its  right  to 
take  title,  the  equipment  shall  be  subject 
to  the  provisions  for  federally-owned 
equipment. 

§  84.35    Supplies  and  ottier  expendable 
property. 

(a)  Title  to  supplies  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5000  in  total  aggregate  value 
upon  termination  or  completion  of  the 
project  or  program  and  the  supplies  are 
not  needed  for  any  other  federally- 
sponsored  project  or  program,  the 
recipient  shall  retain  the  supplies  for 
use  on  non-Federal  sponsored  activities 


or  sell  them,  but  shall,  in  either  ca.se, 
compensate  the  Federal  Government  for 
its  share.  The  amount  of  compensation  « 
shall  be  computed  in  the  same  manner 
as  for  equipment. 

(b)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  unless  specifically  authorized 
by  Federal  statute,  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
supplies. 

§84.36    lntangit>ie  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  HUD 
reserves  a  royalty-free,  nonexclusive 
and  irrevocable  right  to  reproduce, 
publish,  or  otherwise  use  the  work  for 
Federal  purposes,  and  to  authorize 
others  to  do  so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  issued  by  the 
Department  of  Commerce  at  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements." 

(c)  Unless  waived  by  HUD,  the 
Federal  Government  has  the  right  to 
paragraphs  (c)(l}  and  (c)(2)  of  this 
section. 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award. 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpo.se.  and  the 
recipient  shall  not  encumber  the 
property  without  approval  of  HUD. 
When  no  longer  needed  for  the 
originally  authorized  purpose, 
disposition  of  the  intangible  property 
shall  occiiT  in  accordance  with  the 
provisions  of  §  84.34(g). 

§  84.37    Property  trust  relationship. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
HUD  may  require  recipients  to  record 
liens  or  other  appropriate  notices  of 


record  to  indicate  that  personal  or  real 
property  has  been  acquired  or  improved 
with  Federal  funds  and  that  use  and 
disposition  conditions  apply  to  the 
property. 

Procurement  Standards 

§  84.40    Purpose  of  procurement 
standards. 

Sections  84.41  through  84.48  set  forth 
standards  for  use  by  recipients  in 
establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  "These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  HUD  upon 
recipients,  unless  specifically  required 
by  Federal  statute  or  executive  order  or 
approved  by  OMB. 

§84.41    Recipient  responsibilities. 

The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  HUD,  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
in  support  of  an  award  or  other 
agreement.  This  includes  disputes, 
claims,  protests  of  award,  source 
evaluation  or  other  matters  of  a 
contractual  nature.  Matters  concerning 
violation  of  statute  are  to  be  referred  to 
such  Federal,  State  or  local  authority  as 
may  have  proper  jurisdiction. 

§  84.42    Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 


recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§84.43    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  maimer  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trada  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  ft-om  competing  for  such 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bid  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient,  ■ 
price,  quality  and  other  factors 
considered.  The  other  factors  shall 
include  the  bidder's  or  offeror's 
compliance  with  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u),  hereafter 
referred  to  as  "Section  3."  Section  3 
provides  that,  to  the  greatest  extent 
feasible,  and  consistent  with  existing 
Federal,  State,  and  local  laws,  and 
regulations,  economic  opportunities 
generated  by  certain  HUD  financial 
assistance  shall  be  directed  to  low-  and 
very  low-income  persons.  Solicitations 
^all  clearly  set  forth  all  requirements 
that  the  bidder  or  offeror  shall  fulfill  in 
order  for  the  bid  or  offer  to  be  evaluated 
by  the  recipient.  Any  and  all  bids  or 
offers  may  be  rejected  when  it  is  in  the 
recipient's  interest  to  do  so. 

§  84.44    Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide  for,  at  a 
minimum,  that  paragraphs  (a)(1),  (a)(2) 
and  (a)(3)  of  this  section  apply. 

(1)  Recipients  avoid  purchasing 
unnece.ssary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Government. 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following. 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  ser\'ice  to  be 


procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

(b)  Positive  efforts  shall  oe  made  Ijy 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
frames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  dnd  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
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procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
propo.sed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity:  compliance  with 
public  policy,  including,  where 
applicable.  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701u);  record  of  past 
performance;  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  implementation 
of  E.O.s  12549  and  12689,  "Debarment 
and  Suspension."  at  24  CFR  part  24. 

(e)  Recipients  shall,  on  request,  make 
available  for  the  Federal  awarding 
agency,  pre-award  review  and 
procurement  documents,  such  as 
requests  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc., 
when  any  of  the  following  conditions 
apply. 

(1)  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in 
KUD"s  implementation  of  Circular  A- 
110. 

(2)  The  procurement  is  expected  to 
exceed  $100,000  or  the  small  purchase 
threshold  fixed  at  41  U.S.C.  403  tH). 
whichever  is  greater,  and  is  to  be 
awarded  without  competition  or  only 
one  bid  or  offer  is  received  in  response 
to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 
threshold,  specifies  a  "brand  name" 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 

§  84.45    Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  doctunented  in  the 
procurement  files  in  connection  with 
every  prociu^ment  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
t  valuation  of  each  element  of  cost  to 


determine  reasonableness,  allocability 
and  allowability. 

§  84.46    Procurement  records. 

Procurement  records  amd  files  for 
piu'chases  in  excess  of  the  small 
piutihase  threshold  shall  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection; 

(b)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained;  and 

(c)  Basis  for  award  cost  or  price. 

§  84.47    Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 

§  84.48    Contract  provisions. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
provisions  in  all  contracts.  The 
following  provisions  shall  also  be 
applied  to  subcontracts. 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(b)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  manner ^by 
which  termination  shall  be  effected  and 
the  basis  for  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  HUD 
may  accept  the  bonding  policy  and 
requirements  of  the  recipient,  provided 
HUD  has  made  a  determination  that  the 
Federal  Government's  interest  is 


adequately  protected.  If  such  a 
determination  has  not  been  made,  the 
minimum  requirements  shall  be  as 
follows: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
reguired  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  HUD,  the  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  books,  documents,  papers 
and  records  of  the  contractor  which  are 
directly  pertinent  to  a  specific  program 
for  the  purpose  of  making  audits, 
examinations,  excerpts  and 
transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  nile,  as  applicable. 

Reports  and  Records 

§  84.50    Purpose  of  reports  and  records. 

Sections  84.51  through  84.53  set  forth 
the  procedures  for  monitoring  and 
reporting  on  the  recipient's  financial 
and  program  performance  and  the 
necessary  standard  reporting  forms. 
They  also  set  forth  record  retention 
requirements. 

§  84.51    Monitoring  and  reporting  program 
pertormance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project. 


program,  subaward,  function  or  activity 
supported  by  the  award.  Recipients 
.shall  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
requirements  as  delineated  in  §  84.26. 

(b)  HUD  shall  prescribe  the  frequency 
with  which  the  performance  reports 
shall  be  submitted.  Except  as  provided 
in  §  84.51(f),  performance  reports  shall 
not  be  required  more  frequently  than 
quarterly  or  less  frequently  than 
annually.  Annual  reports  shall  be  due 
90  calendar  days  after  the  grant  year; 
quarterly  or  semi-annual  reports  shall  be 
due  30  days  after  the  reporting  period. 
HUD  may  require  annual  reports  before 
the  anniversary  dates  of  multiple  year 
awards  in  lieu  of  these  requirements. 
The  final  performance  reports  are  due 
90  calendar  days  after  the  expiration  or 
termination  of  the  award. 

(c)  If  inappropriate,  a  final  technical 
or  performance  report  shall  not  be 
required  after  completion  of  the  project. 

(d)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following: 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  tlie 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  co.st  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports.  . 

(f)  Recipients  shall  immediately  notify 
HUD  of  developments  that  have  a 
significant  impact  on  the  award- 
supported  activities.  Also,  notification 
.shall  be  given  in  the  case  of  problems, 
delays,  or  adverse  conditions  which 
materially  impair  the  ability  to  meat  the 
objectives  of  the  award.  This 
notification  shall  include  a  statement  of 
the  action  taken  or  contemplated,  and 
any  assistance  needed  to  resolve  the 
situation. 

(g)  HUD  may  make  site  visits,  as 
needed. 

(h)  HUD  shall  comply  with  clearance 
requirements  of  5  CFR  part  1320  when 
requesting  performance  data  from 
recipients. 

§  84.52    Financial  reporting. 

(a)  The  following  forms  or  sucli  other 
forms  as  may  be  approved  by  OMB  are 


authorized  for  obtaining  financial 
information  from  recipients. 

(1)  SF-269  or  SF-269A,  Financial 
Status  Report. 

lij  HUD  requires  recipients  to  u.se  the 
SF-269  or  SF-26&A  to  report  the  status 
of  funds  for  all  nonconstruction  projects 
or  programs.  HUD  has  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbursement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-269  or  SF-269A  shall  be 
required  at  the  completion  of  the  project 
when  the  SF-270  is  used  only  for 
advances 

(ii)  HUD  shall  prescribe  whether  the 
report  shall  be  on  a  cash  or  accrual 
basis.  If  HUD  requires  accrual 
information  and  the  recipient's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  recipient 
shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop 
such  accrual  information  throufib  best 
estimates  based  on  an  analysis  of  the 
documentation  on  hand. 

(iii)  HUD  shall  determine  the 
frequency  of  the  Financial  Status  Report 
for  each  project  or  program,  considering 
the  size  and  complexity  of  the  particular 
project  or  program.  However,  tiie  report 
shall  not  be  required  more  frequently 
than  quarterly  or  less  frequently  tlian 
annually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(iv)  HUD  requires  recipient.*,  to  submit 
the  SF-269  or  SF-269A  (an  original  and 
no  more  than  two  copies)  no  later  than 
30  days  after  the  end  of  each  specified 
reporting  period  for  quarterly  and  semi- 
annual reports,  and  90  calendar  days  for 
annual  and  final  repons.  Extensions  of 
reporting  due  dates  moy  be  approved  by 
HUD  upon  request  of  the  recipient. 

(2)  SF-272,  Report  ofpederal  Cash 
Transactions. 

(i)  When  hinds  are  advanced  to 
recipients  HUD  shall  require  each 
recipient  to  submit  the  SF-272  and, 
when  necessarv,  its  continuation  sheet. 
SF-272a.  HUDshali  use  this  report  to 
monitor  cash  advanced  to  recipients  and 
to  obtain  disbursement  information  for 
each  agreement  with  the  recipients. 

(ii)  HUD  may  require  forecasts  of 
Federal  cash  requirements  in  the 
"Remarks"  section  of  tlie  report. 

(iii)  When  practical  and  deemed 
necessary.  HUD  may  require  recipients 
to  report  in  the  "Remarks"  section  the 
amount  of  cash  advances  received  and 
retained  in  excess  of  tliree  days. 
Recipients  shall  provide  short  narrative 
explanations  of  actions  taken  to  reduce 
the  excess  balances: 
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(iv)  Recipients  .shall  be  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  15  calendar 
days  following  the  end  of  each  quarter. 
HUD  may  require  a  monthly  report  from 
those  recipients  receiving  advances 
totaling  $1  million  or  more  per  year. 

(v)  HUD  may  waive  the  requirement 
for  submission  of  the  SF-272  for  any 
one  of  the  following  reasons: 

(a1  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  in  this 
section; 

(B)  If,  in  HUDs  opinion,  the 
recipient's  accounting  controls  are 
adequate  to  minimize  excessive  Federal 
advances;  or 

(C)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(h)  When  HUD  needs  additional 
information  or  more  frequent  reports, 
the  following  shall  be  observed. 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements.  HUD  shali  issue 
in.structions  to  require  recipients  to 
submit  such  information  under  the 
"Remarks"  section  of  the  reports. 

(2)  When  HUD  determines  that  a 
recipient's  accounting  system  does  not 
meet  the  standards  in  §84.21,  additional 
pertinent  information  to  further  monitor 
awards  may  be  obtained  upon  written 
notice  to  the  recipient  until  such  time 
as  the  system  is  brought  up  to  standard. 
HUD,  in  obtaining  this  information, 
shall  comply  with  report  clearance 
requirements  of  J5  CFR  part  1320. 

(3)  HUD  will  shade  out  any  line  item 
on  any  report  if  not  necessary. 

(4)  HUD  may  accept  the  identical 
information  from  the  recipients  in 
machine  readable  format  or  computer 
printouts  or  electronic  outputs  in  lieu  of 
prescribed  formats. 

(rO  HUD  may  provide  computer  or 
electronic  outputs  to  recipients  when 
such  expediteis  or  contributes  to  the 
a(xuracy  of  reporting. 

§  84.53    Retention  and  access 
requirements  for  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  lor  awards  to 
recipients.  HUD  shall  not  impose  any 
other  record  retention  or  access 
requirements  upon  recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  report,  as 
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authorized  by  HUD.  The  only 
exceptions  are  the  following. 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  HUD,  the  3-year 
retention  requirement  is  not  applicable 
to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocation  plans,  etc.  as  specified  in 

§  84.53(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  HUD. 

(d)  HUD  shall  request  transfer  of 
certain  records  to  its  custody  from 
recipients  when  it  determines  that  the 
records  possess  long  term  retention 
value.  However,  in  order  to  avoid 
duplicate  recordkeeping,  HUD  may 
make  arrangements  for  recipients  to 
retain  any  records  that  are  continuously 
needed  for  joint  use. 

(e)  HUD.  the  Inspector  General, 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  have  the  right  of  timely 
and  unrestricted  access  to  any  books, 
documents,  papers,  or  other  records  of 
recipients  that  are  pertinent  to  the 
awards,  in  order  to  make  audits, 
examinations,  excerpts,  transcripts  and 
copies  of  such  documents.  This  right 
also  includes  timely  and  reasonable 
access  to  a  recipient's  p>ersonnel  for  the 
purpose  of  interview  and  discussion 
related  to  such  documents.  The  rights  of 
access  in  this  paragraph  (e)  are  not 
limited  to  the  required  retention  period, 
but  shall  last  as  long  as  records  are 
retained. 

(f)  Unless  required  by  statute,  HUD 
shall  not  place  restrictions  on  recipients 
that  limit  public  access  to  the  records  of 
recipients  that  are  pertinent  to  an 
award,  except  when  HUD  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  HUD. 

(g)  Indirect  cost  rate  proposals,  cost 
allocation  plans,  etc.  Paragraphs  (g)(1) 
and  (g)(2)  of  this  section  apply  to  the 
following  types  of  documents,  and  their 
supporting  records — indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plans,  and  any  similar 
accounting  computations  of  the  rate  at 


JMI 


which  a  particular  group  of  costs  is 
chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  fringe 
benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  HUD  or  the 
subrecipient  submits  to  the  recipient  the 
proposal,  plan,  or  other  computation  to 
form  the  basis  for  negotiation  of  the  rate, 
then  the  3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
such  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  HUD  or  the  subrecipient  is  not 
required  to  submit  to  the  recipient  the 
proposal,  plan,  or  other  computation  for 
negotiation  purposes,  then  the  3-year 
retention  period  for  the  proposal,  plan, 
or  other  computation  and  its  supporting 
records  starts  at  the  end  of  the  fiscal 
year  (or  other  accounting  period) 
covered  by  the  proposal,  plan,  or  other 
computation. 

Termination  and  Enforcement 

§  84.60    Purpose  of  temfiination  and 
enforcement 

Sections  84.61  and  84.62  set  forth 
uniform  suspension,  termination  and 
enforcement  procedures. 

§  84.61    Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if  paragraphs 
(a)(1),  (a)(2)  or  (a)(3)  of  this  section 
apply. 

(1)  By  HUD,  if  a  recipient  materially 
fails  to  comply  with  the  terms  and 
conditions  of  an  award. 

(2)  By  HUD  with  the  consent  of  the 
recipient,  in  which  case  the  two  parties 
shall  agree  upon  the  termination 
conditions,  including  the  effective  date 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated. 

(3)  By  the  recipient  upon  sending  to 
HUD  written  notification  setting  forth 
the  reasons  for  such  termination,  the 
effective  date,  and,  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated.  However,  if  HUD 
determines  in  the  case  of  partial 
termination  that  the  reduced  or 
modified  portion  of  the  grant  will  not 
accomplish  the  purposes  for  which  the 
grant  was  made,  it  may  terminate  the 
grant  in  its  entirety  under  either 
paragraphs  (a)(1)  or  (a)(2)  of  this  section. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  84.71(a), 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 


§84.62    Enforcement 

(a)  Femedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  HUD  may,  in  addition 
to  imposing  any  of  the  special 
conditions  outlined  in  §84.14,  take  one 
or  more  of  the  following  actions,  as 
appropriate  in  the  circumstances. 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  HUD. 

(2)  Disallow  (that  is.  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  HUD  shall  provide 
the  recipient  an  opportunity  for  hearing, 
appeal,  or  other  administrative 
proceeding  to  which  the  recipient  is 
entitled  under  any  statute  or  regulation 
applicable  to  the  action  involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  HUD  expressly 
authorizes  them  in  the  notice  of 
suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  neces.sary  and  not  reasonably 
avoidable  are  allowable  if  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  apply. 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
recipient  before  the  effective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it,  and  in  the  case  of  a 
termination,  are  noncancellable. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  under 
E.O.s  12549  and  12689  and  HUD's 
implementing  regulations  at  24  CFR  p;irt 
24  (see  §84.13). 


subpart  D — After-the-Award 
Requirements 

§84.70   Purpose. 

Sections  84.71  through  84.73  contain 
closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

§  84.71    Ctoaeout  procedures. 

(a)  Recipients  shall  submit,  whhin  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  fmancial. 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  HUD  may  approve 
extensions  when  requested  by  the 
recipient. 

(b)  Unless  HUD  authorizes  an 
extension,  a  recipient  sball  liquidate  all 
obligations  incurred  under  the  award 
not  later  than  90  calendar  days  after  the 
funding  period  or  the  date  of 
completion  as  specified  in  the  terms  and 
conditions  of  the  award  or  in  HUD 
instructions. 

(c)  HUD  shall  make  pwompt  payments' 
to  a  recipient  for  allowable  reimbursable 
costs  under  the  award  being  closed  out. 

(d)  The  recipient  shall  promptly 
refund  any  balances  of  unobligated  cash 
that  HUD  has  advanced  or  paid  and  that 
is  not  authorized  to  be  retained  by  the 
recipient  for  use  in  other  projects.  OMB 
Circular  A-129  governs  unretumed 
amounts  that  become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  HUD  shall 
make  a  settlement  for  any  upward  or 
downward  adjustments  to  the  Federal 
share  of  costs  after  clo.seout  reports  are 
received. 

(0  Tbe  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  hinds  or  received  from  the 
Federal  Government  in  accordance  with 
§§84.31  through  84.37. 

(g)  In  the  event  a  Gnal  audit  has  aOi 
been  performed  prior  to  the  closeout  of 
an  award.  HUD  shall  retain  the  right  to 
recover  an  appropriate  amount  after 
fully  considering  the  recommendations 
on  disallowed  costs  resulting  from  the 
final  audit. 

§  84.72    Subsequent  sdjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following. 

(1)  The  right  of  HUD  to  disallow  cosJts 
and  recover  funds  on  the  basis  oi  a  later 
audit  or  other  review. 

(2)  The  obligation  of  the  recipient  to 
return  smy  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  84.26. 
,(4)  Property  .management 

requirements  in  §§84.31  through  84.37. 


(5)  Records  retention  as  required  in 
§84.53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  HUD  and  the 
recipient,  provided  the  responsibilities 
of  the  recipient  refiarred  to  in  §  84.73(a). 
including  those  for  property 
management  as  apphcable.  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  apfiropriate. 

§  84.73    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  HUD  may  reduce  the  debt  by 
paragraphs  (a)(1),  (a)(2)  or  (a)(3)  of  this 
section. 

~  (1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(3)  Taking  other  action  permitted  by 
.statute. 

(b)  Except  as  otherwise  provided  by 
law,  HUD  shall  charge  interest  on  an 
overdue  debt  in  accordance  with  4  CFR 
Chapter  II,  "Federal  Claims  Collection 
Standards." 

Subpart  E — Use  of  Lump  Sum  Grants 

§  84.80    Conditions  for  use  of  Lump  Sum 
(fixed  price  or  fixed  amount)  grants. 

(a)  Heads  of  awarding  activities 
(HA As)  shall  determine  and  publish  the 
funding  anangement  for  award 
programs  having  a  published  program 
regulation  or  Notice  of  Funding 
Availability.  For  other  awards, 
discretion  may  be  provided  to  Grant 
Officers  to  determine  the  funding  ■ 
arrangement  on  a  transaction  basis.  In 
such  cases.  Grant  Officers  shall 
document  the  basis  for  selection  of  the 
funding  arrangement  in  the  negotiation 
record.  Appropriate  consideration  to 
fixed  amount  (lump  sunv)  awards  shall 
be  made  if  one  or  more  of  the  following 
conditions  are  present: 

(1)  The  HUD  funding  amount  is 
definitely  less  than  the  total  actual  cost 
of  the  project. 

(2)  The  HUD  funding  amount  does  not 
exceed  $100,000  or  the  small  purchase 
threshold  fixed  at  41  U.S.C.  403  (11). 
whicheveris  greater. 

.(3)  The  project  scope  is  very  specific 
and  adequate  cost,  historical,  or  unh 
pricing  data  is  available  to  establish  a 
fixed  amount  award  with  assurance  Ihat 


the  recipient  will  realize  no  increment 
above  actual  cost.  J 

(b)  [Reserved)  * 

§84.81    Definition. 

(a)  A  lump  sum  award  is  an  award  for 
a  predetermined  amount,  as  .set  forth  in 
the  grant  agreement,  which  amount  does 
not  var>'  with  the  amount  of  the 
recipient's  actual  incurred  costs.  Under 
this  type  of  award.  HUD  does  not  pay 
the  recipient  for  its  incurred  costs  but 
rather  for  completing  certain  defined 
events  in  the  work  or  achievement  of 
some  other  well-defmed  milestone. 
Some  of  the  ways  in  which  the  grant 
amount  may  be  paid  are.  but  are  not 
limited  to: 

(1)  In  several  partial  p8>'ments.  the 
amount  of  each  agreed  upon  in  advance, 
and  the  "milestone"  or  event  triggeriiif; 
the  payment  also  agreed  upon  in 
advance,  and  set  forth  in  the  grant; 

(2)  On  8  unit  price  basis,  for  a  defined 
unit  or  units  (such  as  a  housing 
counseling  unit),  at  a  defined  price  or 
prices,  agreed  to  in  advance  of 
performance  of  the  grant  and  set  forth  in 
the  grant;  or. 

(3)  In  one  payment  at  grant 
completion. 

(bj  The  key  distinction  between  a 
lump  sum  and  a  cost  reimbursement 
grant  is  the  lack  of  a  direct  relationship 
between  the  costs  incurred  by  the 
recipient  and  the  amount  paid  by  HUD 
in  the  lump  sum  arrangement. 

§  84.82    Provisions  applicable  only  to  lump 
sum  grants. 

In  addition  to  the  provisions  of  this 
subpart  E,  subparts  A  and  B  of  this  part 
apply  to  lump  sum  grants. 

(a)  Financial  and  program 
management.  Paragraphs  (b)  through  (e) 
of  this  section  prescribe  standards  for 
financial  management  systems,  methods 
for  making  payments,  budget  revision 
approvals,  and  making  audits. 

(b)  Standards  for  financial 
management  Ryytems. 

(1)  Records  that  identify  adequately 
the  source  and  application  of  funds  fcir 
federally-sponsored  activities  are 
required.  These  records  shall  contain 
information  pertaining  to  Federal 
awards,  authorizations,  obligations, 
unobligated  balances,  assets,  outlays, 
income  and  interest. 

(2)  Effective  control  over  and 
accountability  for  all  funds,  property 
and  other  assets  are  required.  Recipient* 
sh^ll  adequately  safeguard  all  such 
assets  and  assure  they  are  used  solely 
for  authorized  purposes. 

(3)  Comparison  of  outlaw's  with  budge 
amounts-for  each  award  is  required. 
Whenever  appropriate,  financial 
information  should  be  related  to 
performance  and  unit  cojst  data. 
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(4)  Where  HUD  guarantees  or  insures 
the  repayment  of  money  borrowed  by 
the  recipient.  HUD.  at  its  discretion, 
may  require  adequate  bonding  and 
insurance  if  the  bonding  and  insurance 
requirements  of  the  recipient  are  not 
deemed  adequate  to  protect  the  interest 
of  the  Federal  Government. 

(5)  HUD  may  require  adequate  fidelity 
bond  coverage  where  the  recipient  lacks 
sufficient  coverage  to  protect  the 
federal  Government's  interest. 

(6)  Where  bonds  are  required  in  the 
situations  described  above,  the  bomds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

(c)  Payment.  (1)  The  standard 
governing  the  use  of  banks  and  other 
institutions  as  depositories  of  funds 
advanced  under  awards  is.  HUD  shall 
not  require  separate  depository  accounts 
for  funds  provided  to  a  recipient  or 
establish  any  eligibility  requirements  for 
depositories  for  funds  provided  to  a 
recipient.  However,  recipients  must  be  - 
able  to  account  for  the  receipt, 
obligation  and  expenditure  of  funds. 

(2)  Consistent  with  the  national  goal 
of  expanding  tlie  opportunities  for 
women-owned  and  minority-owned 
business  enterprises,  recipients  shall  be 
encouraged  to  use  women-owned  and 
minority-owned  banks  (a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(3)  Except  as  noted  elsewhere  in  this 
part,  only  the  following  forms  shall  be 
authorized  for  the  recipients  in 
requesting  payments.  HUD  shall  not 
require  more  than  an  original  and  two 
copies  of  these  forms. 

(i )  SF-270,  Request  for  A dvance  or 
Heimbursement.  HUD  has  adopted  the 
SF-270  as  a  standard  form  for  all 
nonconstruction  programs  when 
electronic  funds  transfer  or 
'  predetermined  advance  methods  are  not 
used.  The  SF-270  shall  also  be  used  for 
lump  sum  payment  requests.  HUD. 
however,  has  the  option  of  using  this 
form  for  construction  programs  in  lieu 
of  the  SF-271.  "Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs." 

(ii)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  HUD  has 
adopted  the  SF-271  as  the  standard  form 
to  be  used  for  requesting  reimbursement 
for  construction  programs.  However. 
HUD  may  substitute  the  SF-270  when 
HUD  determines  that  it  provides 
adequate  information  to  meet  HUD's 
needs. 

(d)  Revision  of  budget  and  program 
plans.  (1)  The  budget  plan  is  tiie 


financial  expression  of  the  project  or 
program  as  approved  during  the  award 
process.  It  may  include  either  the 
Federal  and  non-Federal  share,  or  only 
the  Federal  share,  depending  upon  HUD 
requirements.  It  shall  be  related  to 
performance  for  program  evaluation 
purposes  whenever  appropriate. 

(2)  Recipients  are  required  to  report , 
deviations  from  program  plans,  and 
request  prior  approvals  for  budget  and 
program  plan  revisions,  in  accordance 
with  this  section. 

(3)  For  nonconstruction  awards, 
recipients  shall  request  prior  approvals 
from  HUD  for  one  or  more  of  the 
following  program  or  budget  related 
reasons. 

(i)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(ii)  The  need  for  additional  Federal 
funding. 

(iii)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  services. 

(4)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  0MB. 

(5)  Except  for  requirements  listed  in 
paragraphs  (d)(3)(i)  and  (d)(3)(ii)  of  this 
section,  HUD  is  authorized,  at  its  - 
option,  to  waive  cost-related  and 
administrative  prior  written  approvals 
required  by  Circular  A-110  and  OMB 
Circulars  A-21  and  A-122.  Such 
waivers  may  include  authorizing 
recipients  to  do  any  one  or  more  of  the 
following. 

(i)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  the 
following  conditions  apply.  For  one- 
time extensions,  the  recipient  must 
notify  HUD  in  writing  with  the 
supporting  reasons  and  revised 
expiration  date  at  least  10  days  before 
the  expiration  date  specified  in  the 
award.  This  action  may  be  taken  unless: 

(A)  The  terms  and  conditions  of 
award  prohibit  the  extension. 

(B)  The  extension  requires  additional 
Federal  funds. 

(C)  The  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(6)  For  construction  awards, 
recipients  shall  request  prior  written 
approval  promptly  from  HUD  for  budget 
revisions  whenever  paragraphs  (d){6)(i) 
or  (d)(6)(ii)  of  this  section  apply. 


(i)  The  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program. 

(ii)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project.  - 

(7)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(8)  When  HUD  makes  an  award  that 
provides  support  for  both  construction 
and  nonconstruction  work,  HUD  may 
require  the  recipient  to  request  prior 
approval  from  HUD  before  making  any 
fund  or  budget  transfers  between  the 
two  types  of  work  supported. 

,(e)  Non-Federal  audits.  (1)  Recipients 
and  subrecipients  that  are  institutions  of 
higher  education  or  otber  non-profit 
organizations  shall  be  subject  to  the 
audit  requirements  contained  in  OMB 
Circular  A-133,  "Audits  of  Institutions 
of  Higher  Education  and  Other  Non- 
Profit  Institutions,"  as  codified  fn  24 
CFR  part  44. 

(2)  State  and  local  governments  shall 
be  subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act  (31 
U.S.e.  7501-7)  and  HUD  regulations 
implementing  OMB  Circular  A-128, 
"Audits  of  State  and  Local 
Governments,"  at  24  CFR  part  45.      - 

(3)  Hospitals  are  coverea  by  the  audi! 
provisions  of  OMB  Circular  A-133,  as 
codified  in  24  CFR  part  44. 

(4)  Commercial  organizations  shall  be 
subject  to  the  audit  requirements  of 
HUD  or  the  prime  recipient  as 
incorporated  into  the  award  document. 

§  84.83    Property  standards. 

(a)  Purpose  of  property  standards 
Paragraphs  (b)  through  (g)  of  this  section 
set  forth  uniform  standards  governing 
management  and  disposition  of  property 
furnished  by  the  Federal  Government 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award.  HUD 
shall  require  recipients  to  observe  these 
standards  under  awards  and  shall  not 
impose  additional  requirements,  unless 
specifically  required  by  Federal  statute. 
The  recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
paragraphs  (b)  through  (g)  of  this 
section. 

(b)  Insurance  coverage.  Recipients 
shall,  at  a  minimum,  provide  the 
equivalent  insurance  coverage  for  real 
property  and  equipment  acquired  with 
Federal  funds  as  provided  to  property 
owned  by  the  recipient.  Federally- 
owned  property  need  not  be  insured 
unless  required  by  the  terms  and 
conditions  of  the  award. 

(c)  Real  property.  HUD  prescribes  the 
following  requirements  for  recipients 
concerning  the  use  and  disposition  of 


real  property  acquiredin  whole  or  in 
part  under  awards: 

(1)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  It  is  needed  and 
shall  not  encumber  the  property  without 
approval  of  HUD. 

(2)  The  recipient  shall  obtain  written 
approval  by  HUD  for  the  use  of  real 
property  in  other  federally-sponsored 
projects  when  the  recipient  determines 
that  the  property  is  no  longer  needed  for 
the  purpose  of  the  original  project.  Use 
in  other  projects  shall  be  limited  to 
those  under  federally-sponsored 
projects  (i.e.,  awards)  or  programs  that 
have  purposes  consistent  with  those 
authorized  for  support  by  HUD. 

(d)  Federally-owned  and  exempt 
prooerty.  (1)  Federally-owned  property. 

(i)  Title  to  federally-owned  property 
remains  vested  in  the  Federal 
Government.  Recipients  shall  submit- 
annually  an  inventory  listing  of 
federally-owned  property  in  their 
custody  to  HUD.  Upon  completion  of 
the  award  or  when  the  property  is  no 
longer  needed,  the  recipient  shall  report 
the  property  to  HUD  for  further  HUD 
utilization. 

(ii)  If  HUD  has  no  further  need  for  the 
property,  it  shall  be  declared  excess  and 
reported  to  the  General  Services 
Administration,  unless  HUD  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g., 
the  authority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C. 
3710  (I))  to  donate  research  equipment 
to  educational  and  non-profit 
organizations  in  accordance  with  E.O. 
12821.  "Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals.") 
Appropriate  instructions  shall  be  issued 
to  the  recipient  by  HUD. 

(2)  Exempt  property.  When  statutory 
authority  exists,  HUD  has  the  option  to 
vest  title  to  property  acquired  with 
Federal  funds  in  the  recipient  without 
further  obligation  to  the  Federal 
Government  and  under  conditions  HUD 
considers  appropriate.  Such  property  is 

exempt  property."  Should  HUD  not 
establish  conditions,  title  to  exempt 
property  upon  acquisition  shall  vest  in 
the  recipient  without  further  obligation 
to  the  Federal  Government. 

(e)  Equipment.  (1)  Title  to  equipment 
acquired  by  a  recipient  with  Federal 
funds  shall  vest  in  the  recipient,  subject 
to  conditions  of  this  section. 

(2)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 


Federal  funds  and  shall  not  encumber 
the  equipment  without  approval  of 
HUD.  When  the  equipment  is  no  longer 
needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  of  priority: 

(i)  Activities  sponsored  by  HUD 
wbich  funded  the  original  project;  then 
.  (iij  Activities  sponsored  by  other 
Federal  awarding  agencies. 

(3)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it.was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  HUD  that  financed  the 
equipment;  second  preference  shall  be 
given  to  projects  or  programs  sponsored 
by  other  Federal  awarding  agencies.  If 
the  equipment  is  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government 
shall  be  permi.ssible  if  authorized  by 
HUD. 

(4)  The  recipient's  property 
management  standards  for  equipment, 
acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following. 

(i)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

(A)  A  description  of  the  equipment. 

(B)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(C)  Source  of  the  equipment, 
including  the  award  number. 

(D)  Whether  title  vests  in  the  recipient 
or  the  Federal  Government. 

(E)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(F)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(ii)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownership. 

(iii)  A  physical  inventory  of 
equipment  shall  be  taken  and  the  results 
reconciled  with  the  equipment  records 
at  least  once  every  two  years.  Any 
differences  between  quantities 
determined  by  the  physical  inspection 
and  those  shown  in  the  accounting 
records  shall  be  investigated  to 
determine  the  causes  of  the  difference. 
The  recipient  shall,  in  connection  with 
the  inventory,  verify  the  existence. 


current  utilization,  and  continued  need 
for  the  equipment. 

(iv)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  HUD. 

(v)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(5)  HUD  may  reserve  the  right  to 
transfer  the  title  to  the  Federal 
Government  or  to  a  third  party  named 
by  the  Federal  Government  when  such 
third  party  is  othenvise  eligible  under 
existing  statutes.  Such  transfer  shall  be 
subject  to  the  following  standards. 

(i)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(ii)  HUD  shall  issue  disposition 
instructions  within  120  calendar  days 
after  receipt  of  a  final  inventor)'.  The 
final  inventory'  shall  list  all  equipment 
acquired  with  grant  funds  and  federally- 
owned  equipment.  If  HUD  fails  to  issue 
disposition  instrjctions  within  the  120 
calendar  day  period,  the  recipient  shall 
apply  the  standards  of  this  section,  as 
appropriate. 

(iii)  When  HUD  exercises  its  right  to 
take  title,  the  equipment  shall  be  subject 
to  the  provisions  for  federally-owned 
equipment. 

(f)  Intangible  property.  (1)  The 
recipient  may  copyright  any  work  that 
is  subject  to  copyright  and  was 
developed,  or  for  which  ownership  was 
purchased,  under  an  award.  HUD 
reserves  a  royalty-free, "nonexclusive 
and  irrevocable  right  to  reproduce, 
publish,  or  otherwise  use  the  work  for 
Federal  purposes,  and  to  authorize 
others  to  do  so. 

(2)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  issued  by  the 
Department  of  Commerce  at  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements." 

(3)  Unless  waived  by  HUD.  the 
Federal  Government  has  the  right  to 
paragraphs  (n(3)(i)  and  (n(3)(ii)  of  this 
section. 

(i)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award. 

.  (ii)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  fo'  Federal  purposes. 
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(4)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpose. 

(g)  Property  trust  relationship.  Real 
property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
HUD  may  require  recipients  to  record 
liens  or  other  appropriate  notices  of 
record  to  indicate  that  personal  or  real 
property  has  been  acquired  or  improved 
with  Federal  funds  and  that  use  and 
disposition  conditions  apply  to  the 
property. 

§84J4    Procurement  Standards. 

(a)  Purpose  of  procurement  standards. 
Paragraphs  (b)  through  (i)  of  this  section 
set  forth  standards  for  use  by  recipients 
in  establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  HUD  upon 
recipients,  unless  specifically  required 
by  Federal  statute  or  executive  order  or 
approved  by  0MB. 

(b)  Recipient  responsibilities.  The 
standards  contained  in  this  section  do 
not  relieve  the  recipient  of  the 
contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without    * 
recourse  to  HUD,  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
in  support  of  an  award  or  other 
agreement.  This  includes  disputes, 
claims,  protests  of  award,  source 
evaluation  or  other  matters  of  a 
contractual  nature.  Matters  concerning 
violation  of  statute  are  to  be  referred  to 
such  Federal.  State  or  local  authority  as 
may  have  proper  jurisdiction. 

(c)  Codes  of  conduct.  The  recipient 
shall  maintain  written  standards  of 
conduct  governing  the  performance  of 
its  employees  engaged  in  the  award  and 
administration  of  contracts.  No 
employee,  officer,  or  agent  shall 
participate  in  the  selection,  award,  or 
administration  of  a  contract  supported 
by  Federal  funds  if  a  real  or  apparent 
conflict  of  interest  would  be  involved. 


JMI 


Such  a  conflict  would  arise  when  the 
employee,  officer,  or  agent,  any  member 
of  his  or  her  immediate  family,  his  or 
her  partner,  or  an  organization  which 
employs  or  is  about  to  employ  any  of 
the  parties  indicated  herein,  has  a 
financial  or  other  interest  in  the  firm 
selected  for  an  award.  The  officers, 
employees,  and  agents  of  the  recipient 
shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

(a)  Competition.  All  procurement 
transactions  shall  t>e  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  The  recipient  shall  be  alert 
to  organizational  conflicts  of  interest  as 
well  as  noncompetitive  practices  among 
contractors  that  may  restrict  or 
eliminate  competition  or  otherwise 
restrain  trade.  In  order  to  ensure 
objective  contractor  performance  and 
eliminate  unfair  competitive  advantage, 
contractors  that  develop  or  draft 
specifications,  requirements,  statements 
of  work,  invitations  forbids  and/or 
requests  for  proposals  shall  be  excluded 
from  competing  for  such  procurements. 
Awards  shall  be  made  to  the  bidder  or 
offeror  whose  bid  or  offer  is  responsive 
to  the  solicitation  and  is  most 
advantageous  to  the  recipient,  price, 
quality  and  other  factors  considered. 
The  other  factors  shall  include  the 
bidder's  or  offeror's  compliance  with 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u).  hereafter  referred  to  as  "Section 
3."  Section  3  provides  that,  to  the 
greatest  extent  feasible,  and  consistent 
with  existing  Federal.  State,  and  local 
laws,  and  regulations,  economic 
opportunities  generated  by  certain  HUD 
financial  assistance  shall  be  directed  to 
low-  and  very  low-income  persons. 
Solicitations  shall  clearly  set  forth  all 
requirements  that  the  bidder  or  offeror 
shall  fulfill  in  order  for  the  bid  or  offer 
to  be  evaluated  by  the  recipient.  Any 
and  all  bids  or  offers  may  be  rejected 
when  it  is  in  the  recipient's  interest  to 
do  so. 

(e)  Procurement  procedures.  (1)  All 
recipients  shall  establish  written 
procurement  procedures.  These 
procedures  shall  provide  for.  at  a 
minimum,  that  paragraphs  (e)(lHi), 
(e)(l)(ii)  and  (e)(l){iii)  of  this  section 
apply. 


(j)  Recipients  avoid  purchasing 
unnecessary  items. 

(ii)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  recipient. 

(iii)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following. 

(A)  A  clear  and  accurate  description 
of  the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  whidi  unduly  restrict 
competition. 

(B)  Requirements  which  the  bidder/ 
offeror  must  fulfiU  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(C)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(D)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(E)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(F)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

(2)  Positive  efforts  shall  be  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal. 

(i)  Ensure  that  small  businesses, 
minority-owned  firms,  and  womftn's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(ii)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
frames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(iii)  Consider  in  the  contract  proces.s 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(iv)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

fv)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 


Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(3)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(4)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity;  compliance  with 
public  policy,  including,  where 
applicable.  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701u);  record  of  past 
performance;  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  agencies' 
implementation  of  E.O.'s  12549  and 
12689,  "Debarment  and  Suspension,"  as 
set  forth  at  24  CFR  part  24. 

(5)  Recipients  shall,  on  request,  make 
available  for  the  Federal  awarding 
agency,  pre-award  review  and 
procurement  documents,  such  as 
requests  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc., 
when  any  of  the  following  conditions 
apply. 

(i)  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in 
HUD's  implementation  of  Circular  A- 
110. 

(ii)  The  procurement  is  expected  to 
exceed  $100,000  or  the  small  purchase 
threshold  fixed  at  41  U.S.C.  403  (11), 
whichever  is  greater,  and  is  to  be 
awarded  without  competition  or  only 
one  bid  or  offer  is  received  in  response 
to  a  solicitation. 

(iii)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 
threshold,  specifies  a  "brand  name" 
product. 

(iv)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(v)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 


than  the  amount  of  the  small  purchase 
threshold. 

(f)  Cost  and  price  analysis.  Some  form 
of  cost  or  price  analysis  shall  be  made 
and  documented  in  the  procurement 
files  in  connection  with  every 
procurement  action.  Price  analysis  may 
be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability 
and  allowability. 

(g)  Procurement  records.  Procurement 
records  and  files  for  purchases  in  excess 
of  the  small  purchase  threshold  shall 
include  the  fpllowing  at  a  minimum: 

(1)  Basis  for  contractor  selection; 

(2)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained;  and 

(3)  Basis  for  award  cost  or  price. 

(h)  Contract  administration.  A  system 
for  contract  administration  shall  be 
maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 

(i)  Contract  provisions.  The  recipient 
shall  include,  in  addition  to  provisions 
to  define  a  sound  and  complete 
agreement,  the  following  provisions  in 
all  contracts.  The  following  provisions 
shall  also  be  applied  to  subcontracts. 

(1)  Contracts  m  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  whidi  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(2)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  manner  by 
which  termination  shall  be  effected  and 
the  basis  for  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

13)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 


payment  bonds  unle.ss  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  HUD 
may  accept  the  bonding  policy  and 
requirements  of  the  recipient,  provided 
HUD  has  made  a  determinatioh  that  the 
Federal  Government's  interest  is 
adequately  protected.  If  such  a 
determination  has  not  been  made,  the 
minimum  requirements  shall  be  as 
follows: 

(i)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
required  within  the  time  specified. 

(ii)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
contract. 

(iii)  A  payment  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(iv)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

(4)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient.  HUD,  the  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  books,  documents,  papers 
and  records  of  the  contractor  which  are 
directly  pertinent  to  a  specific  program 
for  the  purpose  of  making  audits, 
examinations,  excerpts  and 
transcriptions. 

(5)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  rule,  as  applicable. 

§  84.85    Reports  and  records. 

(a)  Purpose  of  reports  and  records. 
Paragraphs  (b)  and  (c)  of  this  section  set 
forth  the  procedures  for  monitoring  and 
reporting  on  the  recipient's  financial 
and  program  performance  and  the 
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necessary  standard  reporting  forms. 
They  also  set  forth  record  retention 
reouirements. 

(d)  Monitoring  and  reporting  program 
performance. 

(1)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward,  function  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
requirements  as  delineated  in  §  84.82(e). 

(2)  The  Federal  awarding  agency  shall 
prescribe  the  frequency  with  which  the 
performance  reports  shall  be  submitted. 
Except  as  provided  in  paragraph  (b)(6) 
of  this  section,  performance  reports 
shall  not  be  required  more  frequently 
than  quarterly  or  less  frequently  than 
annually.  Annual  reports  shall  be  due 
90  calendar  days  after  the  grant  year; 
quarterly  or  semi-annual  reports  shall  be 
due  30  days  after  the  reporting  period. 
The  Federal  awarding  agency  may 
require  annual  reports  before  the 
anniversary  dates  of  multiple  year 
awards  in  lieu  of  these  requirements. 
The  final  performance  reports  are  due 
90  calendar  days  after  the  expiration  or 
termination  of  the  award. 

(3)  If  inappropriate,  a  Hnal  technical 
or  performance  report  shall  not  be 
required  after  completion  of  the  project. 

(4)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following: 

(i)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(iij  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(5)  Recipients  snail  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(6)  Recipients  shall  immediately 
notify  HUD  of  developments  that  have 
a  significant  impact  on  the  award- 
supported  activities.  Also,  notification 
shall  be  given  in  the  case  of  problems, 
delays,  or  adverse  conditions  which 
materially  impair  the  ability  to  meet  the 
objectives  of  the  award.  This 
notification  shall  include  a  statement  of 
the  action  taken  or  contemplated,  and 
any  assistance  needed  to  resolve  the 
situation. 

(7)  HUD  may  make  site  visits,  as 
needed. 

(8)  HUD  shall  comply  with  clearance 
requirements  of  5  CFR  part  1320  when 
requesting  performance  data  from 
recipients. 


(c)  Retention  and  access  requirements 
for  records. 

(1)  This  paragraph  (c)  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  Federal  awarding  agencies 
shall  not  impose  any  other  record 
retention  or  access  requirements  upon 
recipients. 

(2)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
quarterly  or  armual  financial  report,  as 
authorized  by  HUD.  The  only 
exceptions  are  the  following. 

(i)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(ii)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(lii)  When  records  are  transferred  to  or 
maintained  by  the  Federal  awarding 
agency,  the  3-year  retention  requirement 
is  not  applicable  to  the  recipient. 

(3)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  HUD. 

(4)  HUD  shall  request  transfer  of 
certain  records  to  its  custody  from 
recipients  when  it  determines  that  the 
records  possess  long  term  retention 
value.  However,  in  order  to  avoid 
duplicate  recordkeeping,  HUD  may 
make  arrangements  for  recipients  to 
retain  any  records  that  are  continuously 
needed  for  joint  use. 

(5)  HUD,  the  Inspector  General, 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  have  the  right  of  timely 
and  unrestricted  access  to  any  books, 
documents,  papers,  or  other  records  of 
recipients  that  are  pertinent  to  the 
awards,  in  order  to  make  audits, 
examinations,  excerpts,  transcripts  and 
copies  of  such  documents.  This  right 
also  includes  timely  and  reasonable 
access  to  a  recipient's  personnel  for  the 
purpose  of  interview  and  discussion 
related  to  such  docimients.  The  rights  of 
access  in  this  paragraph  (c)(5)  are  not 
limited  to  the  required  retention  period, 
but  shall  last  as  long  as  records  are 
retained. 

(6)  Unless  required  by  statute,  HUD 
shall  not  place  restrictions  on  recipients 
that  limit  public  access  to  the  records  of 
recipients  that  are  pertinent  to  an 


award,  except  when  HUD  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  HUD. 

§84.86    Tennination  and  enforcement 

(a)  Termination.  (1)  Awards  may  be 
terminated  in  whole  or  in  part  only  if 
paragraphs  (a)(l)(i).  (a)(l)(ii).  or 
(a)(l)(iii)  of  this  section  apply. 

(i)  By  HUD,  if  a  recipient  materially 
fails  to  comply  with  the  terms  and 
conditions  of  an  award. 

(ii)  By  HUD  with  the  consent  of  the 
recipient,  in  which  case  the  two  parties 
shall  agree  upon  the  termination 
conditions,  including  the  effective  date 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated. 

(iii)  By  the  recipient  upon  sending  to 
HUD  written  notification  setting  forth 
the  reasons  for  such  termination,  the 
effective  date,  and,  in  the  case  of  partial' 
termination,  the  portion  to  be 
terminated.  However,  if  HUD 
determines  in  the  case  of  partial 
termination  that  the  reduced  or 
modified  portion  of  the  grant  will  not 
accomplish  the  purposes  for  which  the 
grant  was  made,  it  may  terminate  the 
grant  in  its  entirety  under  either 
paragraphs  (a)(l)(i)  or  (a)(l)(ii)  of  this 
section. 

(2)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  84.87(a)(1), 
including  those  for  prop>erty 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

(3)  If  costs  are  allowed,  the  cost 
principles  in  §84.27  apply,  even  though 
the  award  was  made  on  a  lump-sum 
basis.  Alternatively,  a  termination 
settlement  may  be  reached  by  prorating 
the  grant  amount  against  the  percentage 
of  completion  or  by  some  other  method 
as  determined  by  the  Grant  Officer,  as 
long  as  the  method  used  results  in  an 
equitable  settlement  to  both  parties. 

(b)  Enforcement.  (1)  Remedies  for 
noncompliance.  If  a  recipient  materially 
fails  to  comply  with  the  terms  and 
conditions  of  an  award,  whether  stated 
in  a  Federal  statute,  regulation, 
assurance,  application,  or  notice  of 
award,  HUD  may,  in  addition  to 
imposing  any  of  the  special  conditions 
outlined  in  §  84.14,  take  one  or  more  of 
the  following  actions,  as  appropriate  in 
the  circumstances. 

(i)  Temporarily  withhold  cash 
payments  pending  correction  of  the 


dofsciency  by  the  recipient  or  more 
suvere  enforcement  action  b^'  HUD. 

(ii)  Wholly  or  pmrtly  suspend  or 
terminate  the  current  award. 

(iii)  Withhold  further  awards  for  the 
project  or  program. 

(iv)  Take  other  remedies  that  may  be 
legally  available. 

(2)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  HUD  shall  provide 
the  recipient  an  opportunity  for  hearing, 
appeal,  or  other  administrative 
proceeding  to  which  the  recipient  is 
entitled  under  any  statute  or  regulation 
applicable  to  the  action  involved. 

(3)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
thej^cipient  during  a  suspension  or 
after  termination  of  an  avvard  are  not 
allowable  unless  HUD  expressly 
authorizes  them  in  Ihe  notice  of 
suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  paragraphs 
(b)(3)(i)  and  (b)(3)(ii)  of  this  section 
apply. 

(i)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
recipient  before  the  effective  date  of 
suspension  or  teimination,  are  not  in 
anticipation  of  it,  and  in  the  case  of  a 
termination,  are  noncancellable. 

(ii)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  theend  of  the 
funding  period  in  which  the  termination 
fakes  effect. 

(4)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  under 
E.O.s  12549  and  12689  and  HUD's 
implementing  regulations  at  24  CFR  part 
24  (.see  §04.13). 

§84.87    Closeout  procedures,  subsequent 
adjustments  and  continuing 
responsibilities. 

(a)  Closeout  procedures. 

(1)  Recipients  shall  submit,  within  9(1 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  HUD  may  approve 
extensions  when  requested  by  the 
recipient. 

(2)  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§§  84.83(b)  through  (k). 

(b)  Subsequent  adjustments  and 
continuing  responsibilities. 


(1)  The  closeout  of  an  award  does  not 
affect  anv  of  theiollowing: 

(i)  Audit  requirements  in  §  84.2B. 

(ii)  Property  management 
reouirements  In  §§84.83fb)  throiigh  (g). 

(iii)  Records  retention  as  required  in 
§84.53. 

(z]  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be.modified  or  ended  in  whole  or 
in  part  with  the  consent  of  HUD  and  the 
recipient,  provided  the  responsibilities 
of  the  recipient  are  considered  and 
provisions  made  for  continuing 
responsibilities  of  the'recipient,  as 
appropriate. 

Appendix  A  to  Part  M — Contract  Provisions 

All  contracts,  awarded  by  a  rrcipient 
including  small  purchases,  shall  contain  the 
following  provisions  as  applicable; 

1  .-Equal  Employment  Opportunity — All 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.O.  11246,  "Erfual 
Employment  Opportunity."  as  amended  by 
E.O.  11375,  "Amending  Executive  Older 
11246  Relating  to  Equal  Employment 
Opportunity."  and  as  supplemented  by 
rcgulations'at  41  CFR  part  60.    Office  of 
Federal  Contract  Compliance  IVograms, 
Equal  Emplovment  Opportunity.  JDepartment 
of  Labor." 

2.  Copeland  "Anti-Kickback'  Act  (18 
U.S.C.  874  and  40  U.S.C.  27Sc^-A!l 
contracts  and  sub^^rants  in  excess  of  52000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  com.pliance  with  the  Copeland 
"Anti-Kickl)at.k"  Act  (18  U.S.C.  874).  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFK  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Crants  from  the  United  States").  The  Act 
provides  that  Chch  contractor  or  subrecipient 
shall  l)e -prohibited  from  inducing,  by  any 
means,  any  persun  eniproyed'in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  anv  part  of  the 
compensatiijri  lu  which  he  is  otherwise 
entitled.  Th»'  recipient  shall  report  all 
suspected  oi  reported  violations  to  HUD. 

3.  Davis-Uacnn  Act.  as  emended  (40  U.S.C. 
276a  to  a-7) — When  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  .\tt  (40  U.S.C.  276a  to  a-7)  and 
as  supplemented  by  Department  of  Labor 
regulations  (29  CFK  part  5,  "Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
Construction").  Under  this  Act.  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretar>'  of 
L.abor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the  * 
current  prevailing  wage  determination  issued 
by  the  Department  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 


wage  determination.  The  incipient  shall 
report  all  suspected  or  reported  violations  to 
HUD. 

4.  Ccntnict  IVori  Hours  and  Safety 
Standards  Act  (40  I  '.S.C.  327  thmugh  333}— 
Where  applicable,  all  contracts  awj^ed  bv 
recipients  in  e.xcess  of  $2000  for  construction 
contracts  and  in  e.xcess  of  S2500  for  other 
contracts  thai  invijlve  the  employment  of 
mechanics  or  latxjrurs  shall  include  a 
provision  for  compliance  with  Sections  102 
and  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (-iO  U.S.C.  327-333).  as 
supplemented  by  D*  pa.-fment  of  Labor 
regulations  (29  CFR  part  5).  Under  Section 
102  of  the  Act,  each  contractor  shall  be 
required  to  compute  the  wages  of  every 
mechanic  and  labon^r  on  the  basis  of  a 
standard  workweek  of  40  hours.  Work  in 
excess  of  the  standard  workweek  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  1  '6 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the 
workweek.  Section  107  of  the  Act  is 
applicable  to  construction  work  and  provides 
that  no  laborer  or  mechanic  shall  be  required 
to  work  in  surroundings  or  under  working 
conditions  which  are  unsanitary,  hazardous 
or  dangerous.  These  n»quirements  do  not 
apply  to  the  purchases  of  supplies  or 
materials  or  articles  ordinarily  available  on 
the  open  market,  or  contracts  for 
transportation  or  transmission  of  intelligetice 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401.  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  CoopKjrative  Agreements,"  and  anv 
implementing  regulations  issued  bv  HIID. 

6.  Clean  Air  Act  {42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Ad 
(33  U.S.C  1251  et  seq. I.  as  am^nned— 
Q)ntracts  and  subgrants  of  ainouni^  in  excess 
of  SlOO.noO  shall  contain  a  provi.-i..;  that 
requires  the  recipient  to  agree  to  CMViply  with 
all  applicable  standards,  orders  or  regulations 
issued  pursuant  to  the  Cle.m  Air  Act  (42 
U.S.C.  7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  as  amended  (33  U.S.C. 
1251  et  seq.).  Violations  shall  be  .-eported  to 
HUD  and  the  Regional  Office  of  the 
Environmental  Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobhying  Am^udnient  (31 
U.S.C.  13521 — Contractors  who  apply  or  bid 
for  an  award  of  SIOO.OOO  or  more  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congrtrss.  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  coven;d  bv 
31  U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
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forwarded  from  tier  to  tier  up  to  the 
recipient. 

8.  Debarment  and  Suspension  (E.O.s  12549 
and  12689) — No  contract  shall  be  made  to 
parties  listed  on  the  General  Services 
Administration's  List  of  Parties  Excluded 
from  Federal  Procurement  or 
Nonprtxnirement  Programs  in  accordance 
with  E.O.s  12549  and  12689,  "Debarment  and 
Suspension,"  as  set  forth  at  24  CFR  part  24. 
This  list  contains  the  names  of  parties 
debarred,  suspended,  or  otherwise  excluded 


by  agencies,  and  contractors  declared 
ineligible  under  statutory  or  regulatory 
authority  other  than  E.0. 12549.  Contractors 
with  awards  that  exceed  the  small  purchase 
threshold  shall  provide  the  required 
certification  regarding  its  exclusion  status 
and  that  of  its  principal  employees. 

9.  Drug-Free  Workplace  Requirements— 
The  Drug-Free  Workplace  Act  of  1988  (42 
U.S.C.  701)  requires  grantees  (including 
indfviduals)  of  federal  agencies,  as  a  prior 
condition  of  being  awarded  a  grant,  to  certify 


that  they  will  provide  drug-free  workplaces.  . 
Each  potential  recipient  must  certify  that  it 
will  comply  with  drug-free  workplace 
requirements  in  accordance  with  the  Act  and 
with  HUD's  rules  at  24  CFR  part  24,  subpart 
F. 

Dated:  September  1 , 1 994. 
Henry  G.  Cisneros, 

SecKtary. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  2R 
[CGO  94-025] 
RIN2115-AE77 

Commercial  Fishing  Industry  Vessel 
Regulations  for  Aleutian  Trade  Act 
Vessels 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  regulations  for  U.S.  commercial 
fishing  industry  vessels  subject  to  the 
Aleutian  Trade  Act  (ATA)  of  1990.  This 
proposfid  rule  would  promulgate  a  new 
subpart  regulating  certain  equipment 
requirements  and  operating  procedures 
for  fish  tender  vessels-operating  in  the 
Aleutian  trade.  These  regulations  would 
-allow  for  the  continued  cargo  service  by 
wafer  to  remote  communities  in  Alaska 
while  ensuring  increa.sed  safety 
standards  for  the  vessels  engaged  in  this 
tnde. 

DATES:  Comments  must  be  received  on 
or  before  November  14,  1993. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretirv,  Marine  Safety 
Council  (G-LR.'\/340b)  (CGD  94-025). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  S\V.,  VVa.shington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Tne  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspetUion  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Mark  D.  Bobal. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection  (G-M\.'I-4), 
Room  1405,  U.S.  Coa.st  Guard 
Headquarters,  Washington.  DC  20593- 
0001, (202)  267-2307. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  w-ritten  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  94-025)  and  the  specific  section  of 
this  proposal  to  which  each  comment 


applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by  . 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieuteiiant 
Commander  Mark  D.  Bobal,  Project 
Manager,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
and  Mr.  Nicholas  Grasselli,  Project 
Counsel,  Office  of  Chief  Counsel. 

Regulatory  History 

On  April  19.  1990,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  Commercial 
Fishing  Industry  Vessels  (55  FR  14924). 
In  the  NPRM,  the  Coast  Guard  proposed 
to  regulate  U.S.  documented  or  .state 
numbered  uninspected  fishing,  fish 
processing,  and  fish  tender  vessels, 
including  vessels  engaged  in  the 
Aleutian  Trade,  to  implement  the 
provisions  of  the  Commercial  Fishing 
Industry  Vessel  Safety  Act  of  1988. 
Subsequent  to  the  NPRKl,  Congress 
enacted  the  Aleutian  Trade  Act  of  1990 
(ATA),  significantly  affecting  the  impact 
of  the  proposed  regulations  on  vessels 
engaged  in  the  Aleutian  trade.  The  ATA 
provides  for  continued  cargo  service  to 
remote  communities  in  Alaska  while 
ensuring  increased  safetv~ standards  for 
fi.sh  tender  vessels  operating  in  the 
Aleutian  trade.  As  a  result  of  the  ATA,, 
the  Coast  Guard  published  a 
supplemental  notice  of  proposed 
rulemaking,  (SNPRM),  in  the  Federal 
Register  on  October  27. 1992  (57  FR 
48670). 

In  response  to  the  SNPRM,  the  Coast 
Guard  received  over  206  comments 
specifically  opposing,  and  only  4 
comments  favoring,  the  proposed  ATA 
regulations.  In  a  second  SNPRM,  the  . 
Coast  Guard  is  now  proposing  to 


increase  the  safety  standards  for  these 
vessels  consistent  with  the  comments  .^ 
received  to  the  first  SNPRM  and 
establish  a  separate  subpart  in  46  CFR 
Part  28  for  vessels  engaged  in  the 
Aleutian  trade. 

Background  and  Purpose 

The  Aleutian  Trade  Act  of  1990.  On 
November  16,  1990,  the  President 
signed  Pub.  L.  101-595,  The  Aleutian 
Trade  Act  of  1990  ("the  ATA").  The 
ATA  applies  only  to  fish  tender  vessels 
engaged  in  the  transportation  of  cargo 
(including  fishery  related  products)  for 
hire  to  or  from  a  place  in  Alaska  west 
of  153°  West  longitude  and  east  of  172" 
East  longitude  and  only,  if  that  place 
receives  weekly  common  carrier  .servic  e 
by  water,  to-or  from  a  place  in  the 
United  States  (except  a  place  in  Alaska). 
The  ATA  requires  these  fish  tender 
vessels  to  meet  new  safety  and  mannin-^ 
standards  over  a  specified  period  of 
time.  Additional  background 
information  concerning  the  ATA  and 
the  Coast  Guard's  interpretation  of  the 
Act,  may  be  found  at  page  48670  of  the 
SNPRM  published  October  27.  1992 

Discussion  of  Comments 

In  response  to  the  SNPRM  of  Ot:tobur 
27,  1992,  the  Coast  Guurd  received  four 
comments  supporting  the  ATA.  They 
were  from  a  common  cairier,  a  ship 
yard,  a  naval  architect  and  an  interested 
party  that  did  not  identify  its  affiliation. 
Additionally,  the  Coast  Guard  received 
206  comments  opposing  the  ATA.  These 
comments  were  from  fishermen,  fishing 
vessel  companies,  naval  architects, 
shipyards,  the  State  Legislature  and 
Governor  of  Alaska,  an  insurance 
company,  and  the  general  public. 

The  primary  objecrtions  to  the 
proposed  requirements  were:  (1)  The 
potential  for  severe  economic  hardship 
to  the  operators  of  ATA  ve.ssels,  and  the 
people  and  companies  the  vessels  serve 
in  the  outlying  areas;  (2)  the  possibility 
that  common  carriers  serving  the 
Aleutian  area  would  have  a  monopoly 
on  seaborne  commerce  in  this  area  and 
could  significantly  increases  rates:  and  '- 
(3)  the  lack  of  need  for  additional 
regulations  when  considering  the 
positive  safety  record  of  ATA  vessels. 
Additionally,  comments  opposed  the 
-proposed  rules  by  arguing  that:  (1)  The 
Coast  Guard  greatly  underestimated  the 
cost  of  compliance;  (2)  the  Commercial 
Fishing  Industry  Vessel  Safety  Act  states 
that  the  Coast  Guard  cannot  require 
alterations  to  existing  vessels;  and  (3) 
the  standards  proposed  are  excessive 
and  greater  than  those  required  of  an 
inspected  cargo  vessel. 


Discussion  of  Proposed  Rules 

In  response  to  the  large  number  of 
comments  opposing  the  first  SNPRM. 
the  Coast  Guard  will  revise  its  proposed 
regulations  and  issue  a  second  SNPRM, 
The  Coast  Guard  believes  this  SNPRM 
proposes  standards  that  would  upgrade 
safety  requirements  aboard  ATA  vessels 
and  yet  be  responsive  to  the  comments 
received  to  the  first  SNPRM.  In  this 
SNPRM.  the  Coast  Guard  is  proposing  a 
new  subpart  G,  to  be  entitled  Aleutian 
Trade  Act  Vessels.  Each  section  is 
summarized  in  the  following 
paragraphs. 

Subpart  A — General  Provisions 

Section  28.040    Incorporation  by 
Reference 

This  set:tion  lists  the  industry 
standards  that  are  incorporated  by 
reference  and  the  corresponding 
sections  where  each  standard  is 
reference  as  the  governing  requirement. 

In  the  interest  of  keeping  the 
regulations  as  uncomplicated  as 
possible,  the  number  of  standards 
incorporated  by  reference  has  been 
minimized. 

National  Fire  Protection  Association, 
NFPA,  sections  310-13  and  310-15  of 
NFPA  70  is  referenced  in  §  28.865. 

Society  of  Automotive  Engineers, 
SAE,  section  11475  is  needed  for 
compliance  in  §  28.880. 

Underwriters  Laboratories,  UL. 
standard  217-1985,  "Single  and 
Multiple  Station  Smoke  Detectors'  to 
supplement  the  information  in  §  28.830 

Subpart  G — Aleutian  Trade  Act  Vessels 

Section  28.800    Applicability  and 
General  Requirements 

This  section  describes  the  revised 
applicability  for  ATA  vessels  proposed 
for  this  subpart.  Fish  tender  vessels 
engaged  in  the  Aleutian  trade  are 
subject  to  inspection  under  the 
provisions  of  46  U.S.C.  3301  (1).  (6).  or 
(7)  except  those  that: 

1.  Are  not  more  than  500  gross  tons: 

2.  Have  an  incline  test  performed  by 
ci  marine  surveyor:  and 

3.  Have  written  stability  instructions 
posted  on  board  the  vessel. 

Section  28.805    Launching  of  Sunival 
Craft 

This  .section  would  require  ATA 
vessels  to  comply  with  46  CFR  subpart 
B,  which  requires  inflatable  lifefafts 
(SOLAS  A  Packs)  for  100%  complement 
coverage.  To  facilitate  the  manual 
launching  of  survival  craft  which  have 
a  mass  of  more  than  110  pounds,  (50 
kg),  each  vessel  must  have  a  gate  or 


another  opening  in  its  bulwarks,  deck 
rails,  or  lifelines. 

Section  28.810    Deck  Rails.  Lifelines. 
Storm  Rails  and  Hand  Gmbs 

This  section  would  adopt  the  same 
Tpquirements.of  subpart  D,  which  are 
essentially  identical  to  tho.se/ound  in 
subchapter  I. 

Section  28.815     Bilge  Pumps.  Bilge 
Piping,  arid  Dewatering  Systems 

This  section  would  require  two  power 
bilge  pumps,  each  with  a  separate 
source  of  power  (e.g.  one  electric  pump 
and  one  mechanically  driven  or  power 
take-off  (PTO)  pump)  connected  to  a 
fixed  system.  However,  a  portable 
powered  pumpcould  substitute  for  one 
of  the  required  pumps  as  long  as  it 
meets  specific  criteria  as  promulgated  in 
these  regulations.  In  contrast,  subpart  D 
requires  one  powered  bilge  pump 
connected  to  a  fixed  system  while 
subchapter  I  requires  three  powered 
pumps  for  cargo  vessels. 

Section  28.820    Fire  Pumps.  Fire 
Mains,  Fire  Hydrants,  and  Fire  Hoses 

This  section  would  require  one  power 
driven  fire  pump,  connected  to  fixed 
piping,  capable  of  delivering  water  at  a 
minimum  of  50  gallons  per  minute.  In 
addition,  a  portable  pump  must  be 
carried  that  has  a  capacity  of  9500 
gallons  per  hour  and  is  capable  of  being 
connected  to  the  firemain  and  hoses. 
However,  if  the  vesselalready  has  a 
portable  pump  satisfying  the  second 
bilge  pump  requirement,  no  additional 
portable  pump  would  be  required  as 
long  as  it  is  properly  equipped  to  handle 
both  firefighting  and  fiood  control. 

Section  28.825     E.\cess  Fire  Detection 
and  Protection  Equipment 

This  section  would  cover  excess  fire 
detection  and  protection  equipment  and 
is  in  lieu  of  §28.155, 

Section  28.830    Fire  Detection  System 

This  section  would  grandfather 
existing  systems  and  equipment  within 
specific  limits  and  regulations,  and 
provides  acceptance  latitude.  It  would 
require  that  accommodation  spaces  to 
be  fitted  with  modular  smoke  detectors, 
and  require  manual  remote  shutdown  of 
certain  machinery  outside  of  certain 
spaces. 

Section  28.835    Fuel  Systems 

This  section  would  incorporate 
applicable  regulations  of  subchapter  F 
for  any  replacement  and  or  alteration  to 
the  existing  grandfathered  piping.  It 
would  also  add  the  requirement  for 
remote  shutoff  valves  on  certain  fuel 
tanks,  metal  shields  under  filters,  and 


limits  the  length  of  nonmetallic  fie-xible 
hose  used  (for  vibration  purposes  only). 

Note:  5M)me  of  the  piping  atraard  ex-Navy 
yard  oilers  used  in  the  Aleutian  trade  was 
built  and  installed  to  Na\-y  specifications  and 
was  encased  in  cement  ballast.  This 
arrangement  would  be  grandfathered.  In 
contrast,  subpart  D  requires  all  fuel  lines  to 
be  construtt'Ml  of  seamless  material  only, 
except  short  lengths  of  fiex  hose  for 
vibration.  Cargo  vessels  have  the  same 
requirements  and.  additionally,  all  valves 
and  fittings  must  meet  specific  regulations  of 
subchapter  F, 

Section  28.8-40     Means  for  Stopping 
Pumps.  Ventilation,  and  Machiner\- 

This  section  would  contain 
requirements  for  remote  controls  similar 
to  those  applicable  to  cargo  vessels. 

Section  28.845     General  Requirements 
for  Electrical  Systems 

This  section  would  adopt  nearly  all  of 
the  requirements  of  subpart  D  which 
provide  for  acceptance  of  recognized 
standards  sugh  as  Underwriters 
Laboratory  (UL),  An  added 
grandfathering  clause  would  allow 
acceptance  of  existing  materials  and 
installations,  on  a  case  by  ca.se  basis.  For 
example,  e.xisting  cables  and  wiring 
runs  could  be  allowed  to  remain  as 
presently  constructed  and  routed. 
However,  any  replacement  wiring  or 
new  installations  would  have  to  meet 
specific  requirements.  In  comparison, 
the  installation  of  all  electrical  systems 
and  interior  communications  as  to 
design,  construction,  and  material 
acceptance  for  cargo  vessels  must  be 
done  in  accordance  with  subchapter  ) 

Section  28.850    Main  Source  of 
Electrical  Power 

This  section  proposes  general 
requirements  for  electrical  systems  that 
are  presently  found  on  ATA  vessels. 

Section  28.855    Electrical  Distribution 
Systems. 

This  section  requires  that  a 
distribution  system  which  has  luutral 
bus  or  conductor  have  the  neutral  bus 
or  conductor  grounded.  It  also  requires 
a  grounded  distribution  system  to  have 
only  one  connection  to  ground.  The  one 
connection  to  ground  must  be  at  the 
switchboard,  or  on  a  nonmetallic  vessel 
at  the  common  ground  point. 

Section  28.860    Ch-ercurrent  Protection 
and  Switched  Circuits 

This  section  would  require  the  same 
standards  found  in  subpart  D,  which  are 
similar  to  the  requirements  for 
inspected  vessels  contained  in  46  CFR 
subchapter  J — Electrical  Engineering 
Regulations. 
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Section  28.865     Wiring  Methods  and 
Materials 

This  section  would  require  the  same 
standards  for  wires  and  conductors 
found  in  subpart  D. 

Section  28.870    Emergency  Source  of 
Electrical  Power 

This  section  would  require  an 
emergency  source  of  electrical  power 
which  is  capable  of  supplying 
connected  loads  for  at  least  3  hours  and 
which  is  physically  separated  from  the 
main  machinery  s|>ace.  This  segregation 
would  help  ensure  that  one  casualty  did 
not  disable  all  sourt;es  of  electrical 
power.  If  the  source  is  a  battery,  specific 
regulations  would  have  to  be  satisfied. 
Note:  No  emergency  generator  is 
required — it  is  believed  the  combination 
of  a  duty  engineer  and  back-up  fire  & 
bilge  pumps  as  well  as  additional 
powered  portable  pump  should  be 
sufficient.  Subpart  D  requires  an 
independent  source  of  electrical  fwwer 
located  outside  the  machinery  space 
capable  of  supplying  all  loads  listed 
above  plus  the  steering  gear,  and  fire  & 
bilge  pumps  continuously  for  3  hours. 
Cargo  vessels  require  emergency 
lighting  for  6  hours. 

Section  28.875    Badar.  Depth 
Sounding,  and  Auto-pilot 

This  section  would  adopt  the 
equipment  requirements  of  subpart  D 
for  radar  and  depth  sounding  devices.  In 
addition,  procedures  would  be  proposed 
for  the  use  of  an  auto-pilot. 

Section  28.880    Hydraulic  Equipment 

This  se<:tion  would  grandfather  some 
existing  hydraulic  hose  runs  and 
materials.  It  provides  specifics  for  fluid, 
hose,  fittings,  and  compatibility  for  use. 
It  adds  the  requirement  for  fail-safe 
system  components  and  provides 
requirements  that  enhance  operator 
safety.  It  reduces  existing  overuse  of 
nonmetallic  hydraulic  flex  hose  by 
limiting  its  use  in  runs  where  flexibility 
is  not  specifically  required.  However, 
any  retront  of  hydraulic  hoses  would 
have  to  be  accomplished  over  a  period 
of  time,  such  as  replacing  the  flex  hose 
with  hard  piping  only  whenever 
renewals,  replacements  or  alterations 
are  being  accomplished.  In  comparison, 
subpart  D  specifically  limits  the 
allowable  length  of  nonmetallic  flexible 
hose  to  30"  while  subchapter  I  requires 
specific  material  approval  in  applicable 
sections  of  subchapter  F. 

Section  28.885    Cargo  Gear 

This  section  would  take  the  cargo 
equipment  found  presently  on  these 
vessels  and  incorporate  them  vidth 
sub<;hapter  I  requirements. 


Section  28.890    Examination  and 
Certification  of  Compliance 

This  section  would  require  that  each 
ATA  vessel  be  examined  for  compliance 
once  every  two  years.  The  examination 
would  be  performed  by  the  American 
Bureau  of  Shipping  (ABS),  a  similarly 
qualified  organization,  or  another 
accepted  organization.  The  organization 
performing  the  examination  would  be 
required  to  provide  the  owner  and  the 
cognizant  Coast  Guard  District 
Commander,  (Attention:  Fishing  Vessel 
Safety  Coordinator)  with  a  copy  of  the 
signed  certification  letter  if  the  vessel 
was  found  to  be  in  compliance.  A  copy 
of  a  certification  letter  would  also  be 
required  to  be  maintained  on  board  the 
vessel.  With  respect  to  the  inspection 
provisions,  46  U.S.C.  3302(c)  was 
amended  by  exempting  fishing,  fish 
processing,  and  fish  tender  vessels  of 
not  more  than  500  gross  tons  from 
consideration  as  a  freight  vessel,  a 
seagoing  barge,  or  a  seagoing  motor 
ves.sel  under  46  U.S.C.  3301  (1).  (6),  and 
(7)  if.  when  the  vessel  transports  cargo 
to  or  from  Alaska,  that  place  does  not 
receive  weekly  common  carrier  service 
by  water  from  a  place  in  the  United 
States;  or  the  cargo  is  of  a  type  not 
accepted  by  that  common  carrier 
service;  or  in  the  case  of  a  fish  tender 
vessel,  the  vessel  is  not  engaged  in  the 
Aleutian  trade. 

A  fish  tender  vessel  engaged  in  the 
Aleutian  trade  is  not  subject  to 
inspection  under  the  provisions  of  46 
U.S.C.  3301  (1),  (6).  and  (7).  if  the  vessel 
is  not  more  than  500  gross  tons,  has  an 
incline  test  performed  by  a  marine 
surveyor,  and  has  written  stability 
instructions  posted  on  board.  These 
provisions  were  effective  May  Ifi,  1991. 

Section  28.895    Survey  and 
Classification 

This  proposed  section  would  require 
each  ATA  vessel  which  undergoes  a 
major  conversion  completed  after  July 
27,  1990,  to  be  classed  by  the  ABS  qr 
another  organization  determined  by  the 
Commandant  to  be  similarly  qualified. 

Section  28. 900    Load  lines 

This  section  would  require  that  a  fish 
tender  vessel  of  not  more  than  500  gross 
tons,  engaged  in  the  Aleutian  trade, 
obtain  a  loadline  certificate. 

Section  28.905    Post  Accident 
Inspection 

This  projjosed  section  was  suggested 
by  a  common  carrier  during  the  first 
SNPRM  to  require  that  an  ATA  vessel 
undergo  a  general  or  partial  survey  by 
a  Coast  Guard  Representative  following 
an  accident  or  if  a  defect  is  discovered 
which  affects  the  safety  of  the  ve.ssel. 


This  requirement  would  be  similar  to 
that  found  in  subchapter  I  for  cargo 
vessels,  however  a  third  party  would  be 
conducting  this  f)ost  accident 
inspection. 

Section  28.910    Repairs  and 
Alterations 

This  proposed  section,  again 
suggested  during  the  first  SNPRM, 
would  require  the  managing  operators  of 
an  ATA  vessel  to  notify  a  Coa.st  Guard 
Representative  prior  to  making  repairs 
or  alterations  to  an  ATA  vessel  that  may 
affect  the  safety  of  the  vessel. 

Section  28.915    Manning  and  Crew 

This  proposed  section  would 
establish  manning  requirements  for  a 
fish  tender  vessel  of  not  more  than  500 
gross  tons,  engaged  in  the  Aleutian 
trade. 

This  section  also  proposes  that 
machinery  spaces  be  under  the  control, 
when  at  sea,  of  an  engineer  designated 
as  in  charge.  This  designation  may  bo: 
(a)  In  writing  by  the  owner,  operator,  or 
master;  (b)  by  an  entry  in  the  ship's  log 
if  one  is  maintained;  or  (c)  by  a 
designation  on  the  emergency 
instructions  required  under  §  28.265.  U 
designated  engineers  are  not  part  of  the 
vessel's  complement,  then  all  the 
requirements  of  subpart  D  would  have 
to  be  met  in  addition  to  this  subpart. 
Any  component  or  system  on  a  vessel 
found  to  be  in  conflict  between  the 
regulations  found  in  subparts  D  and  G, 
then  the  higher  standard  will  apply. 
ATA  amended  46  U.S.C.  8702  to  require 
that  a  fish  tender  ve.ssel  engaged  in  the 
Aleutian  trade  comply  with  the  crew 
requirements  set  out  in  §  8702,  but 
allowed  the  percentage  of  the  deck 
crew,  who  are  required  to  have 
merchant  mariners  documents  endorsetl 
for  a  rating  of  at  least  able  seaman,  to 
be  reduced  from  65  to  50  percent  of 
crew  size.  These  provisions  were 
effective  November  16,^1991. 

Lastly,  the  ATA  amended  46  U.S.C. 
Chapter  73  to  allow  acceptance  of 
service  on  an  ATA  vessel  to  be  used  by 
an  individual  to  qualify  for  an 
endorsement  as  an  "able  seaman — 
fishing  industry",  "able  seaman — 
unlimited"  or  "able  seaman^special." 
If  the  service  is  on  board  a  vessel  of  at 
least  100  gross  tons,  the  service  may  be 
accepted  lo  qualify  as  an  "able 
seaman — limited  ' 

Incorporation  by  Reference 

Additional  material  would  be 
incorporated  by  reference  and  listed  in 
46  CFR  28.040:  National  Fire  Protection 
Association  (NFPA  70-1987),  sections 
310-13  and  310-15  would  be 
incorporated  in  §28.865;  Society  of 
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Automotive  Engineers,  SAE,  section  adopted,  will  have  a  significant  specific  vessels  both  inside  and  outside 

11475  would  be  incorporated  in        -  economic  impact  on  a  substantial  state  waters,  the  Coast  Guard  intends  to 

§  28.880;  and  Underwriters  Laboratories,  number  of  small  entities.  "Small  preempt  State  action  addressing  the 

UL,  standard  217-1985,  "Single  and  entities"  may  include:  (1)  Small  same  subject  matter. 

Multiple  Station  Smoke  Detectors"  businesses  and  not-for-profit       '  . 

would  be  incorporated  in  §  28.830.  organizations  that  are  independently  Environment 

Copies  of  this  material  will  be  available  owned  and  operated  and  are  not  The  Coast  Guard  considered  the 

for  inspection  where  indicated  under  dominant  in  their  fields;  and  (2)  environmental  impact  of  this  proposal 

ADDRESSES,  and  from  the  sources  listed  governmental  jurisdictions  with  and  concluded  that,  under  paragraph 

in  §28.040.  „     ,     ,      ,.  populations  of  less  than  50.000.  2.B.2  of  Commandant  Instruction 

Before  publishmg  a  final  rule,  the  An  estimated  20  commercial  fishing  M16475.1B.  this  proposal  is 

Coast  Guard  will  submit  this  material  to  industry  vessels  are  involved  in  the  categorically  excluded  from  further 

the  Director  of  the  Federal  Register  for  Aleutian  Trade  Act.  A  number  of  these  environmental  documentation.  These 

approval  of  the  mcorporation  by  vessels  are  owned  or  operated  by  small  proposed  rules  are  to  enhance  certain 

reference.  entiUes.  However,  the  Coast  Guard  safety  equipment  requirements  and 

Regulatory  Evaluation    -  estimates  that  the  cost  of  complying.  general  operating  procedures  of  ATA 

This  oroDosal  is  not  a  sionifirant  ^^^  h jhese  revised  proposed  regulations  vessels  and  have  no  significant  effect  on 

1  ms  proposal  is  not  a  signiticant  will  be  minor.  Because  it  expects  the  the  Pnvirnnmpnt  A  "f?,tPor,riral 

regulatory  action  under  section  3(f^  of   -  impact  of  this  oroDosal  to  be  minimal  l^f"  ''^°"   .      -•     .•     .^  •.  u,    • 

Ex'ecutiv^Order  12866  and  does  not  IKoa^S^rS  cTrtm;?undrr  5  US^^^  the  d"c^ket  forTSon  o^coS     " 

aT^'nSittTnXTec^orfiSf^l^nS      ''T^  *'i!^  ^''^  ^^^^f^^'  '^^'^P^^'-  wheSicS  S"a"ddreS^S  ' 

and  benefits  under  section  6(a)(3)  of  that     will  not  have  a  significant  economic 

order.  It  has  not  been  reviewed  by  the         impact  on  a  substantial  number  of  small     L«st  of  Subjects  in  46  CFR  Part  28 

Office  of  Management  and  Budget  under    entities.  If  however,  you  think  that  your         pire  prevention  Fishina  vessels 

that  order.  It  is  not  significant  under  the     business  qualifies  as  a  small  entity  and       Marfr^e safeW  O^uiatiS  S^^^^  and 

IT^Z^'^^'S^J^Tn^^r:^^^^  that  this  proposal  will  have  a  significant  !:lXSpSiS  ^o  ike  p  ng" 

the  Department  of  Transportation  (IXDT)  economic  impact  on  your  business.  rpmiii^mpntc  «;p-,mpn 

(44  FR  11040;  February  26, 1979).  The  please  submit  a  comment  (see  requirements.  Seamen. 

Coast  Guard  expects  the  economic  ADDRESSES)  explaining  why  you  think  ^°^  ^"®  reasons  set  out  in  the 

impact  of  this  proposal  to  be  so  minimal  your  business  qualifies  and  in  what  way  prean^ble.  the  Coast  Guard  proposes  to 

that  a  full  Regulatory  Evaluation  under  and  to  what  degree  this  proposal  will  amend  46  CFR  part  28  as  follows; 

paragraph  lOe  of  the  regulatory  policies  economically  affect  your  business.  oaqt  oo_DcrM  iiqcmcmtc  cr^D 

and  procedures  ofDOT  is  unnecessary.  ^„      .        i,  ,  .  tt.JJ^Z^f!^^!^3!^^^Jf.^9^ 

The  Coast  Guard  estimates  that  only  Collection  of  Information  COMMERCIAL  FISHING  INDUSTRY 

20  vessels  out  of  an  estimated  U.S.  This  proposal  contains  no  collection-      VESSELS 

^ol^ITno""'^'  ^'f'"'"^  ^^Tl  *"  ff  ?^'  u  of-information  requirements  under  the  ^  ^he  authority  citation  for  part  28  is 

120,000  vessels  would  be  affected  by  Paperwork  Reduction  Act  (44  U.S:C.  revised  to  read  as  follows:        ^ 

this  rule.  This  proposed  rule  includes  a  3501  et  seq.). 

number  of  grandfathered  provisions.  r-  j      i-  Authority:  46  U.S.C.  3316. 4502. 4506. 

Therefore.  The  Coast  Guard  believes  that  F«d«"'«m  6l(M.  8104. 10603;  49  U.S.C.  5103:  49  CFR 

existing  equipment  onboard  these  20              The  Coast  Guard  has  analyzed  this  ^^° 

vessels  should  be  upgraded  and  proposal  under  the  principles  and  2.  Section  28.40(b)  is  revised  to  read 

replaced  only  when  the  existing  criteria  contained  In  Executive  Order  as  follows: 

equipment  is  no  longer  serviceable.  12612  and  has  determined  that  this 

proposal  does  not  have  sufficient  §28.40    Incorporation  by  reference. 

Small  Entities  federalism  implications  to  warrant  the  ..... 

Under  the  Regulatory  Flexibility  Act  preparation  of  a  Federalism  Assessment.  (b)  The  material  approved  for 

(5  U.S.C.  601  et  seq.).  the  Coast  Guard  This  notice  proposes  regulations  for  incorporation  by  reference  in  this  part 

must  consider  whether  this  proposal,  if  ATA  vessels  only.  Since  this  rule  affects  and  the  sections  affec;ted  are: 

American  Boat  and  Yacht  Council  (ABYC),  " 

P.O.  Box  747",  405  Headquarters  Dr..  Suite  3.  Millers\'ille.  MD  21108-0747: 

E-1-1972 — Bonding  of  Direct  Current  Systems  ...„ : 28.345 

E-8-1 985— Alternating  Current  (AC)  Electrical  Systems  on  Boats „ 28.345 

E-9-1981-^Recommcnded  Practices  and  Standards  Covering  Direct  Current  (DC)  Electrical  Systems  on  Boat  28.345 

H-2-1989— Ventilation  of  Boats  Using  Gasoline i „ 28.340 

H-25-1986 — Portable  Fuel  Systems  for  Flammable  Liquids  .«... .% 28.335 

H-33-1 989— Diesel  Fuel  Systems  ...: ; .! ,. 28.335 

P-1-1986 — Installation  of  Exhaust  Systems  for  Propulsion  and  Auxiliar>'  Engines  28.380 

International  Maritime  Organization  UM6). 
.  Publications  Section,  4  Albert  Embankment.  London  SE17SR.  England; 

Resolution  A,658(16)  "Use  and  Fitting  of  Rotro-Refleetive  Materials  on  Life-Saving  Appliances",  datinl  Novcmln^r  1989  28.135 

National  Fire  Protection  Association  (NFPA). 
60  Batterymarch  Park.  Quincy,  MA  02269; 

70-1990— National  Electrical  Code  (also  known  as.ANSl/NFPA  70-1990) , 28.330 

28.370 

302-1989— Plea-sure  and  Commercial  Motor  Craft 28.335 

28.340 

.-  28.345 

17-1985 — Dry  Chemical  Extinguishing  Systems ,..., ; 28.330 

17A-1986— Wet  ChemicaLExtinguishing  Systems : 28.330 
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310-13 — Conductor  Construction  and  Applications  — . — 

310-15 — Ampacity  

Society  of  Automotivs  Engineers  (SAE), 
400  Commonwealth  Drive,  Wairendale.  PA  15096: 

SAE  J  1475-1984 — Hydraulic  Hose  Fitting  for  Marine  Applications  

SAE  J 1942-1989 — Hose  and  Hose  Assemblies  for  Marine  Applications 
Underwriters  Laboratories,  inc.  (UL), 
333  Pfingsten  Rd..  Nortbbrook.  IL  60062: 
UL  217-1985 — Single  and  Multiple  Station  Smoke  Detectors 

UL  710-1990 — Exhaust  Hoods  for  Commercial  Cooking  Equipment  


28.865 
28.865 


28.880 
28.405 


26.325 
28.830 
28.330 


3-4.  Section  28.50  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 

§  28.50    Definition  of  terms  used  in  ttiis 
part 

***** 

Aleutian  trade  means  the 
transportation  of  cargo,  including 
fishery  related  products,  for  hire  on 
board  a  fish  tender  vessel  to  or  from  a 
place  in  Alaska  west  of  153  degrees 
West  lojagitude  and  east  of  172  degrees 
East  longitude  if  that  place  recefves 
weekly  common  carrier  service  by 
water,  to  or  from  a  place  in  the  United 
States,  except  a  place  in  Alaska. 
***** 

Coast  Guard  Representative  means  a 
person  employed  by  the  U.S.  Coast 
Guard,  an  accepted  organization,  or  a 
similarly  qualified  organization 
approved  in  examining  commercial 
fishing  industry  vessels.  Contact  Chief, 
Fishing  Vessel  and  Offshore  Safety 
Branch,  Commandant,  (G-MVI— 4),  U.S. 
Coast  Guard,  2100  Second  Street  SW., 
Washington.  DC  20593-0001  for  a 
current  list  of  accepted  organizations  or 
similarly  qualified  organizations. 
*        *        *        *        * 

5.  The  heading  of  subpart  C  is  revised 
to  read  as  follows: 

Subpart  C — Requirements  for 
Docunrkented  Vessels  That  Operate 
Beyond  the  Boundary  Lines  or  With 
More  Than  16  Individuals  On  Board,  or 
for  Fish  Tender  Vessels  Engaged  in 
the  Aleutian  Trade 

6.  Section  28.200  is  revised  to  read  as 
follows: 

§28.200    Applicat>ility. 

Each  documented  commercial  fishing 
industry  vessel  must  meet  the 
requirements  of  this  subpart  in  addition 
to  the  requirements  of  subparts  A  and  B 
of  this  part  if  it: 

(a)  Operates  beyond  the  Boundan,' 
Lines; 

(b)  Operates  with  more  than  16 
individuals  on  board;  or 

(c)  U  a  fish  tender  vessel  engaged  in 
the  Aleutian  trade. 

7.  Part  28  is  amended  by  atlding 
subchapter  G  to  read: 


JMI 


Subpart  G — Aleutian  Trade  Act  Vessels 

Sec. 

28.800    Applicability  and  gnncral 

requirements. 
28.805    Launching  of  .survival  craft. 
28.810    Deck  rails,  lifelines,  storm  rails  and 

hand  grabs. 
28.815     Bilge  pumps,  bilge  piping,  and 

dewatering  systems. 
28.820    Fire  pumps,  fire  mains,  fire 

hydrants,  and  fire  hoses. 
28.825    Excess  fire  detection  and  protection 

equipment. 
28.830    Fire  detection  system. 
28.835    Fuel  systems. 
28.840    Means  for  stopping  pumps. 

ventilation,  and  machinery. 
28.845    General  requirements  for  electrical 

systems. 
28.850    Main  source  of  electrical  power. 
28.855    Electrical  distribution  systems. 
28.860    Overcurrent  protection  and 

switched  circuits. 
28.865    Wiring  methods  and  materials. 
28.870    Emergency  source  of  electrical 

power. 
28.875    Radar,  depth  sounding,  and  auto- 
pilot. 
28.880    Hydraulic  equipment. 
28.885     Cargo  gear. 
28.890    Examination  and  oertificiitiun  of 

compliance. 
28.895    Survey  and  cla.ssification. 
28.900    Leadlines. 
28.905    Post  accident  inspection. 
28.910    Repairs  and  alterations. 
28.915    Manning  and  crew  requirements. 

Subpart  G — Aleutian  Trade  Act  Vessels 

§  28.800    Applicability  and  General 
Requirements. 

(a)  This  subpart  applies  to  each  Csh 
tender  vessel  engaged  in  the  Aleutian 
trade  that  has  not  undergone  a  major 
conversion  and: 

(1)  Was  operated  in  the  Aleutian  trade 
before  September  8.  1990;  or 

(2)  Was  purchased  to  be  used  in  the 
Aleutian  trade  before  September  8, 
1990,  and  entered  into  service  in  the 
Aleutian  trade  before  June  1, 1992. 

(b)  Except  as  noted  otherwise  in  this 
subpart,  a  vessel  subject  to  this  subpart 
must  also  comply  with  the  requirements 
of  subparts  A,  B,  and  C  of  this  part. 

(c)  Each  fish  tender  vessel  engaged  in 
the  Aleutian  trade  that  undergoes  a 
major  conversion  after  September  15, 
1991  must  comply  with  the  additional 
requirements  of  subpart  D  of  this  part. 


(d)  A  fish  tender  vessel  engaged  in  the 
Aleutian  trade  is  subject  to  inspection 
under  the  provisions  of  46  U.S.C.  3301 
(1),  (6),  or  (7)  unless  it: 

(1)  Is  not  more  than  500  gross  tons; 

(2)  Has  an  incline  test  performed  by 
a  marine  surveyor;  and 

(3)  Has  written  stability  instructions 
posted  on  board  the  vessel. 

(e)  A  vessel  that  does  not  have  a 
designated  engineer  as  part  of  its 
complement  must  comply  with  the 
requirements  of  subpart  D  of  this  part  in 
addition  to  the  requirements  of  this 
subpart. 

§  28.805    Launching  of  survival  craft 

In  addition  to  the  survival  craft 
requirements  in  subpart  B  of  this  part, 
each  vessel  must  have  a  gate  or  other 
opening  in  the  deck  rails,  lifelines,  or 
bulwarks  adjacent  to  the  stowage 
location  of  each  survival  craft  which  has 
a  mass  of  more  than  110  pounds  (50 
KG),  so  that  the  survival  craft  can  be 
manually  launched. 

§  28.81 0    Deck  rails,  lifelines,  storm  rails 
and  hand  grabs. 

(a)  Except  as  otherwise  provided  in 
paragraph  (d)  of  this  section,  deck  rails, 
lifelines,  grab  rails,  or  equivalent 
protection  must  be  installed  near  the 
periphery  of  all  weather  decks 
accessible  to  individuals.  Where  space 
limitations  make  deck  rails  impractical, 
hand  grabs  may  be  substituted. 

(b)  The  height  of  deck  rails,  lifelines, 
or  bulwarks  must  be  at  least  39*/i  inches 
(1  meter)  from  the  deck,  except  where 
this  height  would  interfere  with  the 
normal  operation  of  the  vessel,  a  lesser 
height  may  be  substituted. 

(c)  All  deck  rails  or  lifelines  must  be 
permanently  supported  by  stanchions  at 
intervals  of  not  more  than  7  feet  (2.3 
meters).  Stanchions  must  be  through 
bolted  or  welded  to  the  deck. 

(d)  Portable  stanchions  and  lifelines 
may  be  installed  in  locations  where 
permanently  installed  deck  rails  would 
impede  normal  cargo  operations  or 
emergency  recovery  operations. 

(e)  Deck  rails  or  lifelines  must  consist 
of  evenly  spaced  courses.  The  spacing 
between  courses  must  not  be  greater 
than  15  inches  (0.38  meters).  The 
opening  below  the  lowest  course  mu.st 


not  be  more  than  9  inches  (0.23  meters). 
Lower  courses  are  not  required  where 
all  or  part  of  the  space  below  the  upper 
rail  is  fitted  with  a  bulwark,  chain  link 
fencing,  wire  mesh,  or  an  equivalent. 

(f)  A  suitable  storm  rail  or  hand  grab 
must  be  installed  where  necessary  in  a 
passageway,  at  a  deckhouse  side,  at  a 
ladder,  and  a  hatch  where  an  individual 
might  have  access. 

§  28.81 5    Bilge  pumps,  bilge  piping,  and 
dewatering  systsms. 

Instead  of  §  28.255,  each  vessel  to 
which  this  subpart  applies  must  meet 
the  following  requirements: 

(a)  Each  vessel  must  be  equipped  with 
a  fixed,  self  priming,  powered,  bilge 
pump  connected  to  a  bilge  manifold  and 
piping  capable  of  draining  any 
watertight  comp>artment,  other  than 

■  tanks  and  small  buoyancy 
compartments,  under  all  service 
conditions.  Large  spaces,  such  as  engine 
rooms  and  cargo  holds,  must  be  fitted 
with  more  than  one  suction  line. 

(b)  In  addition,  each  vessel  must  be 
fitted  with  a  fixed  second,  or  back-up 
bilge  pump  having  an  independent  and 
separate  source  of  power  from  the  pump 
required  in  paragraph  (a)  of  this  section. 
One  of  the  bilge  pumps  may  be  attached 
to  the  propelling  engine. 

(c)  A  portable  bilge  pump  may 
substitute  for  the  secondary  pump 
required  above,  as  long  as  it  is: 

(1)  Self  priming  and  provided  with  a 
suitable  suction  hose  of  adequate  length 
to  reach  the  bilges  of  each  watertight 
compartment  it  mu.st  serve  and  is  fitted 
with  a  built-in  check  valve  and  strainer; 

(2)  Fitted  with  a  discharge  hose  of 
adequate  length  to  ensure  overboard 
discharge.  A  portable  pump  must  be 
capable  of  dewatering  each  space  it 
serves  at  a  rate  of  at  least  2  inches  (51 
millimeters)  of  water  depth  per  minute; 
and 

(3)  Capable  of  being  quickly  and 
efficiently  attached  to  the  vessel's  fixed 
bilge  suction  main  or  discharge  piping 
(such  as  with  "camlocks",  etc.)  for 
alternate  emergency  use. 

(d)  Except  where  an  individual  pump 
is  provided  for  a  separate  space  or  for 

a  portable  pump,  each  individual  bilge 
suction  line  must  be  provided  with  a 
stop  valveat  the  manifold  and  a  check 
valve  at  some  accessible  point  in  the 
bilge  line  to  prevent  unintended 
flooding  of  a  space. 

(e)  Each  bilge  suction  line  and 
dewatering  system  must  be  fitted  with  a 
suitable  strainer  to  prevent  clogging  of 
the  suction  line.  Strainers  must  have  an 
open  area  of  not  less  than  three  times 
the  open  area  of  the  suction  line. 


(f)  Except  for  a  fire  pump  required  by 
46  CFR  28.820.  a  bilge  pump  may  be 
used  for  other  purposes. 

(g)  Each  vessel  must  comply  with  the 
oil  pollution  prevention  requirements  of 
33  CFR  parts  151  and  155. 

§28.820    Fire pwmpe, fir* mains, fire 
hydrants,  and  fire  hoses. 

(a)  Each  vessel  must  be  equipped  with 
a  portable  fire  pump  and  a  self-priming, 
power  driven  fire  pump  connected  to  a 
fixed  piping  system. 

(1)  The  fixed  fire  pump  must  be 
capable  of  delivering  an  effective  stream 
of  water  from  a  hose  connected  to  the 
highest  outlet.  It  must  have  a  minimum 
c:apacity  of  50  gallons  per  minute  at  a 
pressure  of  not  less  than  60  pounds  per 
square  inch  at  the  pump  outlet.  If 
multiple  pumps  are  installed,  they  may 
be  used  for  other  purposes  provided  at 
least  one  pump  is  kept  available  for  use 
on  the  fire  system  at  all  times. 

(2)  The  portable  fire  pump  must  have 
a  minimum  capacity  of  9500  gallons  per 
hour  and  be  capable  of  being  connected 
to  National  Standard  Fire  Hose  of  the 
size  utilized  on  board  the  vessel.  A 
single  portable  pump  carried  to  satisfy 
the  bilge  system  requirements  of 

§  28.815(c)  may  also  satisfy  the 
requirements  of  this  section. 

(b)  All  parts  of  the  firemain  located  on 
exposed  decks  shall  either  be  protected 
against  ft^ezing  or  be  fitted  with  both 
cut-out  and  drain  valves. 

(c)  Each  vessel  must  have  a  sufficient 
number  of  fire  hydrants  to  reach  any 
part  of  the  vessel  using  a  single  length 
of  hose. 

(d)  Each  fire  hydrant  must  have  at 
least  one  length  of  fire  hose  connected 
to  the  outlet  at  all  times,  a  spanner,  and 
a  hose  rack  or  other  device  for  stowing 
tlie  hose  at  all  times. 

(e)  Each  length  of  fire  hose  must  be  a 
minimum  of  1  Va"  diameter  lined 
commercial  fire  hose  and  be  fitted  with 
a  nozzle  made  of  corrosion  resistant 
material  capable  of  providing  a  solid 
stream  and  a  spray  pattern.  Firehose 
shall  not  be  used  for  any  other  purpose 
other  than  fire  extinguishing,  drills,  and 
testing. 

§  28.825    Excess  fire  detection  and 
protection  equipment 

In  lieu  of  §  28.155,  each  vessel  to 
which  this  subpart  applies  must  meet 
the  following  requirements: 

(a)  Installation  of  fire  detection  and 
protection  equipment  in  excess  of  that 
required  by  the  regulations  in  this 
subpart  is  permitted  provided  that  the 
excess  equipment  does  not  endanger  the 
ves.sel  or  individuals  on  board  in  any 
way.  The  excess  equipment  must,  at  a 
minimum,  be  listed  and  labeled  by  an 


independent,  nationally  recognized 
testing  laboratory  and  be  in  accordance 
with  an  appropriate  industry  standard 
for  design,  installation,  testing,  and 
maintenance. 

(b)  An  existing  fixed  gas  fire 
extinguishing  system  that  is  in  excess  of 
the  required  fire  protection  equipment 
required  by  subparts  A.  B,  and  C  of  this 
part,  may  remain  in  place  and 
continued  in  service  as  long  as  all  parts 
of  the  system  are  maintain^  in  good 
condition  to  the  satisfaction  of  the  Coast 
Guard  Representative,  and  subjef,i  to  the 
following: 

(1)  A  fixed  fire  extinguishing  system 
capable  of  automatic  discharge  upon 
heat  detection,  may  only  be  installed  in 
a  normally  unoccupied  space.  For  the 
purpose  of  this  section,  the  machinery 
space  aboard  a  fish  tender  operating  in  . 
the  Aleutian  trade  is  considered 
occupied. 

(2)  A  fixed  fire  extinguishing  system 
must: 

(i)  Be  capable  of  manual  actuation 
from  outside  the  space  protected: 

(ii)  Produce  an  audible  alarm  to 
indicate  the  discharge  of  the 
extinguishing  agent  for  20  seconds 
before  the  agent  is  released  into  the 
space; 

(iii)  The  branch  line  valves  of  all  fire 
extinguishing  systems  shall  be  plainly 
and  permanently  marked  indicating  the 
spaces  serviced; 

(iv)  The  control  cabinets  or  spaces 
containing  valves  or  manifolds  for  the 
various  fire  extinguishing  systems  shall 
be  distinctly  marked  in  conspicuous  red 
letters  at  least  2  inches  high: 

•STEAM  FU^E  APPARATUS"- 
•CARBON  DIOXIDE  FIRE  APPARATUS" 
•FOAM  FIRE  APPARATUS",  or 
•WATER  SPRAY  FIRE  APPARATUS"  as  the 
case  may  be; 

(v)  Instructions  for  the  operation  of 
the  system  must  be  located  in  a 
conspicuous  place  at  or  near  all  pull 
boxes,  stop  valve  controls,  and  in  the 
agent  storage  space; 

(vi)  If  the  space  or  enclosure 
containing  the  supply  or  controls  is  to 
be  locked,  a  key  to  the  space  or 
enclosure  shall  be  in  a  break-glass-tvpe 
box  conspicuously  located  adjacent  to 
the  opening,  and; 

(vii)  Be  equipjsed  with  a  sign  at  the 
alarm  stating:  '•WHEN  ALARM 
SOUNDS— VACATE  AT  ONCE. 
CARBON  DIOXIDE  BEING  RELEL'\SED". 
or  list  other  fire  extinguishing  agent. 

(3)  Any  modification,  alteration,  or 
new  installation  of  a  fixed  gas  fire 
extinguishing  system  must  meet  the 
additional  requirements  of  subpart  D  of 
this  part. 
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§  28.830    Fire  detection  system. 

(a)  Each  accommodation  space  must 
be  equipped  with  an  independent 
modular  smoke  detector  or  a  smoke 
actuated  fire  detecting  unit  installed  in 
accordance  with  §  76.33  of  this  chapter. 

(b)  An  independent  modular  smolce 
detector  must  meet  UL  217  and  be  listed 
as  a  "Single  Station  Smoke  Detector — 
Also  Suitable  for  Use  in  Recreational 
Vehicles." 

§  28.835    Fuel  systems. 

(a)  Portable  fuel  systems  including 
portable  tanks  and  related  fuel  lines  and 
accessories  are  prohibited  except  where 
used  for  outboard  engines  or  portable 
bilge/f!re  pumps. 

(b)  Each  integral  fuel  tank  must  be 
fitted  with  a  vent  pipe  connected  to  the 
highest  point  of  the  tank  terminating  in 
a  180  degree  (3.14  radians)  bend  on  a 
weather  deck  and  be  fitted  with  a  flame 
screen. 

(c)  Test  cocks  must  not  be  fitted  to 
fuel  oil  tanks. 

(d)  Valves  for  removing  water  or 
impurities  from  diesel  fuel  oil  systems 
will  be  permitted  in  the  machinery 
space  provided  they  .are  away  from  any 
potential  source  of  ignition.  Such  valves 
shall  be  fitted  with  caps  or  plugs  to 
prevent  leakage. 

(e)  Oil  piping  drains,  strainers  and 
other  equipment  subject  to  normal  oil 
leakage  must  be  fitted  with  drip  pans  or 
other  means  to  prevent  oil  draining  into 
the  bilge. 

(f)  All  nonmetalljc  filters  and  strainers 
must  be  fitted  with  a  metal  shield 
attached  to  their  base  in  such  a  way  as 
to  prevent  direct  flame  impingement  in 
the  case  of  a  fire. 

(g)  Shutoff  valves  shall  be  installed  in 
the  fuel  supply  piping  lines,  one  as 
close  to  each  tank  as  practicable,  and 
one  as  close  to  each  fuel  pump  as 
practicable.  Valves  shall  be  accessible  at 
all  times. 

(h)  Fuel  oil  piping  subject  to  internal 
head  pressure  from  diesel  oil  in  a  tank 
must  be  fitted  with  a  positive  shutoff 
valve,  installed  to  close  against  the  flow 
at  the  tank.  This  valve  is  to  be  capable 
of  remote  actuation  from  outside  the 
space  in  which  the  tank/piping  is 
located,  accessible  at  ail  times,  and 
suitably  marked. 

(i)  Except  as  permitted  in  this 
paragraph  (i),  the  fuel  supply  piping 
shall  be  of  seamless  steel,  annealed 
seamle.ss  copper,  brass,  nickel  copper, 
or  copper  nickel  alloy  having  a 
minimum  wall  thickness  of  0.035  inches 
(0.9  millimeters).  Existing  fuel  oil 
piping  may  remain  in  service  as  long  as 
it  is  servigeable  to  the  satisfaction  of  the 
Coast  Guard  Representative.  Any 
replacement,  alterations,  modifications 


or  new  installations  to  the  fuel  oil 
piping  system  must  be  made  in 
accordance  with  the  material 
requirements  of  this  section.  A  short 
length  (no  more  than  30  inches, 
(762mm)),  suitable  metallic  or 
nonmetallic  flexible  tubing  or  hose  is 
permitted  in  the  fuel  supply  line  at  or 
near  the  engine  to  prevent  damage  by 
vibration.  If  nonmetallic  flexible  hose  is 
used  it  must: 

(1)  Not  exceed  the  minimum  length 
needed  to  allow  for  vibration; 

(2)  Be  visible,  easily  accessible,  and 
must  not  penetrate  a  watertight 
bulkhead; 

(3)  Be  fabricated  with  an  inner  tube 
and  outer-covering  of  synthetic  rubber 
or  other  suitable  material  reinforced 
with  wire  braid; 

(4)  Be  fitted  with  suitable,  corrosion 
resistant,  compression  fittings;  and 

(5)  Be  installed  with  two  hose  clamps 
at  each  end  of  the  hose,  if  designed  for 
use  with  clamps.  Clamps  must  not  rely 
on  spring  tension  and  must  be  installed 
beyond  the  bead  or  flare  or  over  the 
serrations  of  the  mating  spud,  pipe,  or 
hose  fitting. 

§  28.840    Means  for  stopping  pumps, 
ventilation,  and  machinery. 

All  electrically  driven  fuel  oil  transfer 
pumps,  fuel  oil  unit  and  service  pumps, 
and  ventilation  fans  shall  be  fitted  with 
remote  controls  from  a  readily 
accessible  position  outside  of  the  space 
concerned  so  that  they  may  be  stopped 
in  the  event  of  fire  occurring  in  the 
compartment  in  which  they  are  located. 
These  controls  shall  be  suitably 
protected  against  accidental  operation 
or  tampering  and  shall  be  suitably 
marked.  -  •        ■• 

§  28.845    General  requirements  for 
electrical  systems. 

(a)  Electrical  equipment  exposed  to 
the  weather  or  in  a  location  exposed  to 
seas  must  be  waterproof  or  watertight, 
or  eiiclosed  in  a  watertight  housing. 

(b)  Aluminum  must  not  be  used  for 
current  carrying  parts  of  electrical 
equipment  or  wiring. 

(c)  As  far  as  practicable,  electrical 
equipment  must  not  be  installed  in 
lockers  used  to  store  paint,  oil, 
turpentine,  or  other  flammable  or 
combustible  liquids.  If  electrical 
equipment,  such  as  lighting,  is 
necessary  in  these  spaces,  it  must  be 
explosion-proof  or  intrinsically  safe. 

(d)  Explosion-proof  and  intrinsically 
safe  equipment  must  meet  the 
requirements  of  §  111.105  of  this 
chapter. 

(e)  Metallic  enclosures  and  frames  of 
electrical  equipment  must  be  grounded. 


§  28.850    Main  source  of  electrical  power. 

(a)  Applicability:  Each  vessel  that 
relies  on  electricity  to  power  any  of  the 
following  essential  loads  must  have  at 
least  two  electrical  generators  to  supply: 

(1)  The  propulsion  system  and  its 
necessary  auxiliaries  and  controls; 

(2)  Interior  lighting; 

(3)  Steering  systems; 

(4)  Communication  systems; 

(5)  Navigation  equipment  and 
navigation  lights; 

(6)  Fire  protection  or  detection 
equipment; 

(7)  Bilge  pumps;  and 

(8)  General  alarm  system. 

(b)  Each  generator  must  be  attached  to 
an  independent  prime  mover. 

§  28.855    Electrical  distribution  systems. 

(a)  Each  electrical  distribution  system 
which  has  a  neutral  bus  or  conductor 
must  have  the  neutral  bus  or  conductor 
grounded. 

(b)  A  grounded  electrical  distribution 
system  must  have  only  one  connection 
to  ground.  This  ground  connection  must 
be  at  the  switchboard. 

§  28.860    Overcurrent  protectiorv-and 
switched  circuits. 

(a)  Each  power  source  must  be 
protected  against  overcurrent. 
Overcurrent  devices  for  generators  must 
be  set  at  a  value  not  exceeding  115 
percent  of  the  generators  full  load 
rating. 

(b)  Except  for  a  steering  circuit,  each 
circuit  must  be  protected  against  botH 
overload  and  short  circuit.  Each 
overcurrent  device  in  a  steering  system 
power  and  control  circuit  must  provide 
short  circuit  protection  only. 

(c)  Each  ungrounded  current  carrying 
conductor  must  be  protected  in 
accordance  with  its  current  carrying 
capacity  by  a  circuit  breaker  or  fuse  at 
the  connection  to  the  switchboard  or 
distribution  panel  bus. 

(d)  Each  circuit  breaker  and  each 
switch  must  simultaneously  open  all 
ungrounded  conductors. 

(e)  The  grounded  conductor  of  a 
circuit  must  not  be  disconnected  by  a 
switch  or  an  overcurrent  device  unless 
all  ungrounded  conductors  of  the  circuit 
are  simultaneously  disconnected. 

(f)  Navigation  light  circuits  must  be 
separate,  switched  circuits  having  fused 
disconnet;t  switches  or  circuit  breakers 
so  that  only  the  appropriate  navigation 
lights  can  be  switched  oh. 

(g)  A  separate  circuit  with  overcurrent 
protection  at  the  main  distribution 
panel  or  switchboard  must  be  provided 
for  each  radio  installation. 

§  28.865    Wiring  methods  and  materials. 

(a)  All  cable  and  wire  must  have 
insulated,  stranded  copper  conductors 
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of  the  appropriate  size  and  voltage 
rating  of  the  circuit. 

(b)  Each  conductor  must  be  No.22 
AVVG  or  larger.  Conductors  in  power 
and  lighting  circuits  must  be  No.l4 
AWG  or  larger.  Conductors  must  be 
sized  so  that  the  voltage  drop  at  the  load 
terminals  is  not  more  than  10  percent. 

(c)  Cable  and  wiring  not  serving 
equipment  in  high  risk  fire  areas  such 
as  a  galley,  laundry,  or  machinery  space 
must  be  routed  as  far  as  practicable  from 
these  spaces.  As  far  as  practicable, 
cables  serving  duplicated  essential 
equipment  must  be  separated  so  that  a 
casualty  that  affects  one  cable  does  not 
affect  the  other.  Existing  cables  and 
wires  may  remain  as  routed;  however, 
any  replacement  wiring,  new  cabling 
and/oralterations  must  be  routed  as 
specified  above. 

(d)  No  unused  or  dead  ended  cables 
may  reir.ain  after  the  permanent 
removal  or  alteration  of  an  eleclrical 
device. 

(e)  Cable  and  wire  for  power  and 
lighting  circuit^  must: 

(1)  For  circuits  of  less  than  50  volts, 
nieet  33  CFR  183.425  and  183.430:  and 

(2)  For  circuits  of  50  volts  or  greater: 
(i)  Meet  sections  310-13  and  310-15 

of  NFPA  70.  except  that  asbestos 
insulated  cable  and  dry  location  cable 
must  not  be  used; 

(ii)  Be  listed  by  Underwriters 
Laboratories  Inc.  as  UL  Marine  Boa4  or 
UL  Marine  Shipboard  cable;  or 

(iii)  Meet  §111.60  of  this  chapter. 

(f)  All  metallic  cable  armor  must  be 
electrically  continuous  and  grounded  to 
the  metal  hull  or  the  common  ground 
point  at  each  end  of  the  cable  nm, 
except  that  final  sub-circuits  (those 
supplying  loads)  may  be  grounded  at 
the  supply  end  only. 

(g)  Wiring  termination.s  and 
connections  must  be  made  in  a  fire  - 
retardant  enclosure  such  as  a  junction 
box,  fixture  enclosure,  or  panel 
enclosure. 

(h)  Existing  cable  and  wire  may 
remain  in  place  and  continue  in  u.se  as 
long  as  it  is  deemed  serviceable  to  the 
satisfaction  of  Coast  Guard 
Representative.  Any  new  installation, 
replacement,  modification  or  alteration 
must  be  done  in  accordance  with  the 
requirements  of  this  section. 

§  28.870    Emergency  source  of  electrical 
power. 

(a)  The  following  electrical  loads  must 
■  be  connected  to  an  independent 
emergency  source  of  power  capable  of 
supplying  all  connected  loads 
continuously  for  at  least  three  hours: 

(1)  Navigation  lights; 

(2)  F;ire  protection  and  detection 
systems; 


(3)  Communications  equipment; 

(4)  General  alarm  system;  and 

-  (5)  EmCTgency  fighting; 

(b)  The  emergency  power  source  must 
be  aft  of  the  collision  bulkhead,  outside 
of  the  machinery  space,  and  above  the 
uppermost  continuous  deck. 

(c)  An  emergency  source  of  power 
supplied  solely  by  storage  battery  must 
also  meet  the  following  requirements: 

(1)  Each  battery  must  be  a  lead-acid  or 
alkaline  type  and  be  able  to  withstand 
vessel  pitch,  vibration,  roll,  and 
exposure  to  a  salt  water  atmosphere; 

(2)  A  battery  cell  must  not  spill 
electrolyte  when  the  battery  is  inclined 
at  30  degrees  from  the  vertical; 

(3)  Each  battery  installation  must  be 
in  a  battery  room,  in  a  box  on  deck,  or 
in  a  well  .ventilated  compartment.  The 
batteries  must  be  protected  from  falling 
objects; 

(4)  Each  battery  tray  must  be  secured 
to  prevent  shifting  with  the  roll  and 
pitch  of  the  vessel  and  lined  with  a 
material  that  is  corrosion  resistant  to  the 
electrolyte  of  the  battery; 

(5)  Each  battery  bank' installation 
must  be  fitted  with  its  own  drip-proof 
charging  system;  and 

16]  Each  deck  box  used  for  battery 
storage  must  be  weathertight,  and  have 
holes  near  the  top  to  allow  gas  to 
escape. 

§  28.875    Radar,  depth  sounding,  and  auto- 
pilot. 

-  (altach  vessel  must  be  fitted  with  a 
-general  marine  radar  sy.stem  for  surface 
navigation  with  a  radar  screen  mounted 
at  the  operating  station,  and  facilities  on 
thebridge  for  plotting  radar  readings. 

(b)  Each  ves,sel  must  be  fitted  with  a 
suitable  echo  depth  sounding  device. 

(c)  Except  as  provided  in  33  CFR 
164.15,  when  the  automatic  pilot  is  used 
in  areas  of  high  traffic  density, 
conditions  of  restricted  visibility,  and 
all  other  hazardous  navigational 
situations,  the  master  or  person  in 
charge  shall  ensure  that: 

(1)  It  is  possible  to  immediately 
establish  manual  control  of  the  unit's 
steering; 

(2)  A  competent  person  is  ready  at  all 
times  to  take  over  steering  control;  and 

(3)  The  changeover  from  automatic  to 
manual  steering  and  vice  versa  is  made 
by,  or  under  the  supervision  of,  the 
officer  of  the  watch. 

§28.880    Hydraulic  equipment 

(a)  Each  hydraulic  system  must  be  so 
designed  and  installed  that  proper 
operation  of  the  system  is  not  affected 
by  back  pressure  in  the  system. 

(b)  Piping  and  piping  a)mponents 
must  be  designed  with  a  burst  pressure 
of  not  less  than  four  times  the  system's 
maximum  operating  pressure. 
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(c)  Each  hydraulic  system  must  be 
equipped  with  at  least  one  pressure 
relieving  device  set  to  relieve  at  the 
.system's  maximum  operating  pressure. 

(d)  All  material  in  a  hydraulic  system 
must  be  suitable  for  use  with  the 
hydraulic  fluid  used  and  must  be  of 
such  chemical  and  physical  properties 
as  to  remain  ductile  at  the  lowest 
operating  temperature  likely  to  lie 
encountered  by  the  vessel. 

(e)  Except  for  hydraulic  steering 
equipment,  controls  for  hydraulic 
equipment  must  be  located  where  the 
operator  has  an  unobstructed  view  of 
the  hydraulic  equipment  and  the 
adjacent  working  area.  Protection  shall 
be  afforded  to  the  operator  of  hydraulic 
equipment  against  falling  or  swinging 
objects  and/or  cargo. 

(f)  Controls  for  hydraulic  equipment 
must  be  so  arranged  that  the  operator  is 
able  to  quickly  disengage  the  equipment 
in  an  emergency. 

(g)  Hydraulically  operated  machinery 
must  be  fail-safe  or  equipped  with  a 
holding  device  to  prevent  uncontrolled 
movement  or  sudden  loss  of  control  due 
to  loss  of  hydraulic  system  pressure.  A 
system  is  considered  to  be  fail-safe  if  a 
component  failure  will  result  in  a  slow 
and  controlled  release  of  the  load  so  as 
not  to  endanger  personnel. 

(h)  Nonmetallic  flexible  hose 
assemblies  mu.st  only  be  used  between 
two  points  of  relative  motion,  limited  to 
the  least  amount  of  length  that  would 
afford  maximum  multidirectional 
movement  of  the  equipment  served. 

(i)  Hose  end  fittings  must  comply 
with  SAE  J1475,  (Hydraulic  Hose 
Fittings  For  Marine  Applications).  Field 
attachable  fittings  must  be  installed 
following  the  manufacturer's 
recommended  practice  (method). 

(j)  NonmetaUic  flexible  hose  shall  be 
marked  with  the  manufacturer's  name 
or  trademark,  type  or  catalog  numlwr 
and  maximum  allowable  working 
pressure. 

(k)  Existing  hydraulic  piping, 
nonmetallic  hose  assemblies,  and 
components  may  be  continued  in 
ser\'ice  so  long  as  they  are  maintained 
in  good  condition  to  the  satisfaction  of 
the  Coast  Guard  Representative,  but  all 
new  installations,  or  replacements  shall 
meet  the  applicable  specifications  or 
requirements  of  this  se<:t1on. 

§28.885    Cargo  gear. 

(a)  The  s;ife  working  load  (SWL)  for 
the  assembled  gear  shall  be  marked  on 
the  heel  of  each  cargo  boom,  crane,  or 
derrick.  These  letters  and  figures  are  to 
be  in  contrasting  colors  to  the 
Iwckground  and  at  least  one  inch  in 
height.  The  SWL  is  construed  to  be  the 
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load  the  gear  is  approved  to  lift, 
excluding  the  weight  of  the  gear  itself. 

(b)  All  wire  rope,  chains,  rings,  hooks, 
links,  shackles,  swivels,  blocks  and  any 
other  loose  gear  used  or  intended  to  be 
used  in  cargo  loading  or  unloading  must 
be  commensurable  with  the  SWL  rating 
in  paragraph  (a)  of  this  section.  This 
gear  shall  be  visually  inspected  by  the 
vessel's  captain  or  his  designee  at 
frequent  intervals,  and  in  any  event  not 
less  than  once  in  each  operating  month. 

(c)  In  addition  to  the  inspection 
required  in  paragraph  (b)  of  this  section, 
a  biennial  thorough  examination  and 
proof  load  test,  at  a  minimum  of  the 
SWL  rating,  shall  be  performed  and 
witnessed  by  competent  personnel.  The 
proof  load  applied  to  the  winches, 
booms,  derricks,  cranes  and  all 
associated  gear  shall  be  lifted  with  the 
ship's  normal  tackle  with  the  boom  or 
derrick  at  the  lowest  practicable  angle. 
When  the  load  has  been  lifted,  it  shall 
be  swung  as  far  as  possible  in  both 
directions. 

(d)  After  satisfactory  completion  of 
the  tests  and  examinations  required  in 
paragraphs  (b)  and  (c)  of  this  section,  all 
results  and  notations  together  with  the 
date  and  location  of  each  shall  be 
maintained  and  available  to  Coast  Guard 
representatives  upon  request. 

§  28.890    Examination  and  certification  of 
compliance. 

(a)  At  least  once  in  every  two  years 
each  ATA  vessel  must  be  examined  for 
compliance  with  the  regulations  of  this 
subchapter  by  the  ABS,  a  similarly 
qualified  organization,  or  a  surveyor  of 
an  accepted  organization. 

(b)  Each  individual  performing  an 
examination  under  paragraph  (a)  of  this 
section,  upon  finding  the  vessel  to  be  in 
compliance  with  the  requirements  of 
this  chapter,  must  provide  a  written 
certification  of  compliance  to  the  owner 
or  operator  of  the  vessel. 

(c)  Each  certification  of  compliance 
i.ssued  under  paragraph  (b)  of  this 
section  must: 

(1)  Be  signed  by  the  individual  that 
performed  the  examination; 

(2)  Include  the  name  of  the 
organization  the  individual  performing 
the  examination  represents  or  the  name 
of  the  accepted  organization  the   , 
individual  belongs  to;  and 

(3)  State  that  the  vessel  has  been 
examined  and  found  to  meet  the 
specific  requirements  of  this  chapter. 

(d)  A  certification  of  compliance 
issued  under  paragraph  (b)  of  this 
section  must  be  retained  on  board  the 
vessel  until  superseded. 

(e)  A  copy  of  the  certification  of 
compliance  issued  under  paragraph  (b) 
of  this  section  must  be  forwarded  by  the 


organization  under  whose  authority  the 
examination  was  performed  to  the  Coast 
Guard  District  Commander  (Attention: 
Fishing  Vessel  Safety  Coordinator)  in 
charge  of  the  district  in  which  the 
examination  took  place. 

§  28.895    Survey  and  classification. 

(a)  Each  vessel  which  undergoes  a 
major  conversion  completed  after  July 
27.  1990,  must  be  classed  by  the  ABS, 
or  a  similarly  qualified  organization. 

(b)  Each  vessel  which  is  classed  under 
paragraph  (a)  of  this  section  must: 

(1)  Have  on  board  a  certificate  of  class 
issued  by  the  organization  that  classed 
the  vessel. 

(2)  Meet  all  survey  and  classification 
requirements  prescribed  by  the 
organization  that  classed  the  vessel. 

§  28.900    Loadlines. 

(a)  A  fish  tender  vessel  of  not  more 
than  500  gross  tons,  engaged  in  the 
Aleutian  trade,  with  no  load  line 
a.ssigned  at  any  time  prior  to  June  1, 
1992  is  not  subject  to  the  loadline 
provisions  of  46  U.S.C.  Chapter  51  if  it 
is  not  on  a  foreign  voyage  and: 

(1)  was  constructed,  under 
construction,  or  under  contract  to  be 
constructed  as  a  fish  tender  vessel 
before  January  12,  1980;  or 

(2)  was  converted  for  use  as  a  fish 
tender  vessel  before  January  1, 1983. 

(b)  Prior  to  January  1.  2003,  this 
section  does  not  apply  to  a  fish  tender 
vessel  engaged  in  the  Aleutian  trade  if 
the  vessel: 

(1)  operated  in  that  trade  before 
September  8,  1990  and  has  not 
undergone  a  major  conversion;  or 

(2Ki)  Was  purchased  to  be  used  in 
that  trade  before  September  8,  1990.  and 
entered  into  that  service  before  June  1, 
1992; and 

(ii)  Has  not  had  a  load  line  assigned 
at  any  time  before  November  16, 1990. 

§  28.905    Post  accident  inspection. 

The  owner  of  or  master  of  the  vessel 
shall  ensure  that  a  general  or  partial 
survey  is  performed  by  a  Coast  Guard 
Representative  every  time  an  accident 
occurs,  a  defect  is  discovered  which 
affects  the  safety  of  the  ves.sel  or  the 
efficacy  or  completeness  of  its  lifesaving 
appliances,  firefighting  or  other 
equipment,  or  whenever  any  repairs  or 
alterations  are  made  that  affect  the 
safety  of  the  x^essel.  Repairs  or 
alterations  which  affect  the  safety  of  the 
vessel  include,  but  are  not  limited  to: 
Replacement,  repair,  or  refastening  of 
deck  or  hull  planking,  plating;  and 
structural  members:  repair  of  plate  or 
frame  cracks;  damage  repair  or 
replacement,  other  than  replacement  in 
kind,  of  electrical  wiring,  fuel  lines. 


tanks,  boilers  and  other  pressure 
vessels,  and  steering,  propulsion  and 
power  supply  systems;  alterations 
affecting  stability;  and  repair  or 
alteration  of  lifesaving,  fire  detecting,  or 
fire  extinguishing  equipment.  The 
survey  shall  be  such  as  to  insure  that  the 
necessary  repairs  or  renewals  have  been 
effectively  made,  that  the  material  and 
the  workmanship  of  such  repairs  or 
renewals  are  in  all  respects  satisfactory, 
and  that  the  vessel  complies  in  all 
respects  with  the  regulations  in  this 
part. 

§28.910    Repairs  and  alterations. 

Repairs  or  alterations  which  affect  the 
safety  of  the  vessel  including  repairs  or 
alterations  to  the  hull,  machinery,  or 
equipment,  may  not  be  made  unless  the 
owner,  operator  or  master  notifies  a 
Coast  Guard  Representative.  Repairs  or 
alterations  which  affect  the  safet\'  of  the 
vessel  include,  but  are  not  limited  to. 
the:  Replacement,  repair,  or  refastening 
of  deck  or  hull  planking,  plating,  and 
structural  members;  repair  of  plate  or 
frame  cracks;  damage  repair  or 
replacement,  other  than  replacement  in 
kind,  of  electrical  wiring,  fuel  lines, 
tanks,  boilers  and  other  pressure 
vessels,  and  steering,  propulsion  and 
power  supply  systems;  alterations 
affecting  stability;  and  repair  or 
alteration  of  lifesaving,  fire  detecting,  or 
fire  extinguishing  equipment. 

§  28.915    Manning  and  crew  requirements. 

(a)  A  fish  tender  vessel  of  not  more 
than  500  gross  tons  and  engaged  in  the 
Aleutian  trade,  when  at  sea.  shall  be 
manned  with  sufficient  licfensed 
individuals  and  crew  members  to 
maintain  at  least  3  separate  watches. 
However,  if  a  fish  tender  vessel  of  not 
more  than  500  gross  tons  is  a  "qualified 
vessel",  then  the  licensed  individuals 
and  crew  members  shall  be  divided, 
when  at  sea,  into  at  least  2  separate 
watches. 

(b)  Machinery  spaces  of  a  fish  tender 
engaged  in  the  Aleutian  trade,  when  at 
sea,  must  be  under  the  control  of  an 
engineer  designated  as  in  charge. 

{!)  This  designation  shall  be: 

(i)  In  writing  and  signed  by  the  owner, 
operator  or  master; 

(ii)  Entered  in  the  ship's  log  if  one  is 
maintained;  or 

liii)  On  the  emergency  instructions 
required  by  §28.265. 

(2)  If  a  vessel  does  not  have  a 
designated  engineer  as  part  of  its 
complement,  then  it  must  comply  with 
the  requirements  of  subpart  D  of  this 
part  in  addition  to  the  requirements  of 
this  subpart. 

•  (c)  At  least  50  percent  of  the  members 
of  the  deck  crew  on  a  fish  tender  vessel 


engaged  in  the  Aleutian  trade  must  have 
merchant  mariners  documents  endorsed 
for  a  rating  of  at  least  able  seaman. 

Dated:  September  1, 1994. 
I.F.  McGowan, 

Captain.  U.S.  Coast  Guard,  Acting  Chief. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  94-22163  Filed  9-12-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Parts 

RIN  1076-AD05 

Preference  in  Employment 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Bureau  of  Indian  Affairs 
proposes  to  amend  its  Preference  in 
Employment  Regulations,  25  CFR  part  5. 
by  the  removal  of  Paragraph  (e)  in  §  5.1 
Definitions,  which  extended  the 
application  of  Indian  preference  to 
persons  of  the  Osage  Tribe  of  Okleihoma, 
who  were  at  least  one-quarter  degree 
Indian  ancestry  and  whose  rolls  were 
closed  by  an  act  of  Congress. 

On  January  5. 1989.  paragraph  (e)  was 
extended  for  one  additional  year  to  give 
the  Osage  Tribe  the  opportunity  to 
organize  and  estabUsh  current 
membership  standards. 
DATES:  Comments  must  be  received  on 
or  before  November  14. 1994. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  Mercedes  C.  Lewis,  Bureau 
of  Indian  Affairs.  Department  of  the 
Interior.  MS  320  SIB.  1849  C  St..  N.W.. 
Washington,  DC.  20245. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mercedes  C  Lewis,  Division  of 
Personnel  Management,  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior.  Washington.  D.C.  20245, 
telephone  number  (202)  208-2506. 
SUPPLEMENTARY  INFORMATION:  Indians,  as 
defmed  in  the  Indian  Reorganization 
Act  of  June  18. 1934,  receive 
employment  preference  in 
appointments  in  the  Bureau  of  Indian 
A^irs.  The  preference  conferred  in  25 
U.S.C.  472  must  be  applied  in  the  filling 
of  every  vacant  position  within  the 
Bureau  of  Indian  Affairs,  Freeman  v. 
Morton.  499  F.2d  492  (DC  Cir.  1974). 
The  Secretary  issued  a  final  rule  for  the 
definition  of  "Indian"  on  January  17. 
1978.  A  fifth  criterion  applied  to  the 
Five  Civilized  Tribes  of  Oklahoma  and 
to  the  Osage  Tribe  whose  rolls  were 
closed  by  Acts  of  Congress  and  who  had 
not  as  yet  reorganized  so  as  to  establish 
current  membership  standards.  Many 
such  persons  have  received  preference 
based  on  the  one-quarter  degree 
standard  previously  established  by  the 
Secretary.  In  order  that  they  would  not 
be  deprived  of  that  eligibility  and  made 
to  meet  the  one-half  degree  standard,  in 
1978,  the  tribes  were  allowed  3  years, 
until  July  17, 1981,  in  which  to  establish 


membership  standards.  Almost  13  years 
later,  the  Osage  Tribe  is  the  only 
remaining  tribe  that  has  not  organized. 

The  complexities  of  the  Osage's 
unique  history  have  been  described  in 
the  litigation  surrounding  the 
organization  of  the  tribe  and  the 
authority  of  the  Tribal  CounciL  See 
Logan  V.  Andnis,  457  F.  Supp.  1318  (D. 
Okla.,  1978).  affirmed  640  F.2d  269 
(lOth  Cir.  1981).  It  is  apparent  that  the 
Osages  have  a  uniquely  difficult  task  in 
organizing,  since  they  are  the  only  tribe 
which  is  excluded  from  organizing 
under  the  provisions  of  the  Indian 
Reorganization  Act  and  the  Oklahoma 
Indian  Welfare  Act.  Also,  the  Secretary's 
regulations  under  the  1906  Osage 
Allotment  Act  permit  only  Osage 
headright  holders  to  vote  for  the  tribal 
council. 

On  October  4. 1984.  the  Bureau  of 
Indian  Affairs  published  a  final  rule  (49 
FR  39157)  to  amend  25  CFR  Part  5. 
Preference  in  Employment.  Paragraph 
(e)  of  §  5.1  specified  the  date  of  October 
4, 1985.  as  the  final  date  for  making 
appointments  of  persons  of  one-quarter 
degree  Indian  ancestry.  On  September 
15. 1986,  the  Bureau  of  Indian  Affairs 
published  a  final  rule  (51  FR  32632)  to 
revise  25  CFR  Part  5.  Preference  in 
EmploymaiL  Paragraph  (e)  of  §  5.1  of 
this  part  specified  the  date  of  September 
15, 1988,  as  the  final  date  for  making 
appointments  of  persons  of  one-quarter 
degree  Indian  ancestry.  The  last  final 
rule  published  (54  FR  282,  January  5, 
1989),  extended  Paragraph  (e)  of  §  5.1  to 
January  5, 1990.  Paragraph  (e)  of  §  5.1 
has  expired  and  should  be  removed. 

Osage  Tribal  persons  who  are 
employed  by  the  BiuBau  of  Indian 
Affairs  and  who  received  prefierence  in 
any  previous  appointment  will  continue 
to  be  preference  eligible  so  long  as  they 
are  continuously  employed.  However. 
Osage  tribal  members  who  are  seeking 
Federal  employment  must  now  meet 
category  (c)  of  §  5.1  of  this  part. 

The  primary  author  of  this  document 
is  Mercedes  Lewis,  Supervisory 
Personnel  Staffing  Specialist,  Division 
of  Personnel  Management,  Bureau  of 
Indian  Affairs,  telephone  number,  (202) 
208-2506. 

This  is  not  a  significant  regulatory 
action  under  Executive  Order  12866  and 
therefore  will  not  require  a  review  by 
the  Office  of  Management  and  Budget. 
This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.).  This  rule  involves  potential 
Osage  Tribal  members  only,  who  would 
be  seeking  Federal  employment  in  the 
BIA.  There  is  no  other  tribe  affected. 


The  information  collection  requirements 
contained  in  this  rule  do  not  require  the 
approved  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  the  proposed  rule 
to  the  locations  identified  in  the 
ADDRESSES  section  of  this  document. 

Ovil  Justice  Reform  (E.0. 12778) 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

Takings  Implication  Assessments 

In  accordance  with  E.O.  12630,  the 
Department  has  determined  that  this 
rule  does  not  have  significant  takings 
implications. 

Federalism  Assessment  (E.0. 12612) 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects. 

NEPA  Statement 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

List  of  Subjects  in  25  CFR  Part  5 

Employment,  Government  employees. 
Indians. 

For  the  reasons  set  out  in  the 
preamble.  Part  5  of  Title  25,  Chapter  I 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  5— PREFERENCE  IN 
EMPLOYMENT 

1.  The  authority  citation  for  Part  5  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  43:  25  U.S.C  46;  25 
U.S.C  44:  25  U.S.C.  348;  and  25  U.S.C.  472 
and  479.- 

2.- In  Section  5.1  paragraph -(e)  is 
removed. 

Dated:  August  11. 1994.     '-'■■ 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(PR  Doc.  94-22516  Filed  9-12-94:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5070-8] 

Protection  of  Stratospheric  Ozone; 
Labeling;  Petitions  for  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  for  proposed  decision. 

SUMMARY:  On  February  11, 1993,  the 
U.S.  Environmental  Protection  Agency 
(EPA)  published  the  final  labeling 
regulations  implementing  section  611  of 
the  Clean  Air  Act  (CAA),  as  amended  by 
the  Clean  Air  Act  Amendments  (CAAA) 
of  1990.  The  regulations  include  a 
section  which  permits  a  manufacturer  to 
petition  EPA  to  temporarily  exempt  a 
product  manufactured  with  a  class  I 
substance  from  the  labeling 
requirements.  The  company  must  prove 
that  there  are  no  substitutes  that:  do  not 
rely  on  the  use  of  a  class  I  substance; 
reduce  the  overall  risk  to  human  health 
and  the  environment;  and,  are  currently 
or  potentially  available.  Through  this 
action,  EPA  proposes  to  grant  petitions 
for  such  exemptions  for  the  two  specific 
applications  of  products  manufactured 
with  class  I  substances  described  below, 
because  substitutes  that  do  not  rely  on 
the  use  of  class  I  substances  and  reduce 
the  overall  risk  to  human  health  and  the 
environment  are  neither  potentially  nor 
currently  available.  The  effect  of  this 
action  will  be  to  provide  the  extensions 
necessary  for  these  two  petitioners  to 
develop  potentially  available 
substitutes. 

ADDRESSES:  Copies  of  information 
relevant  to  these  petitions  are  available 
for  inspection  in  public  docket  A-91-60 
at  the  Air  Docket  (LE-131)  of  the  EPA. 
room  M-1500,  401  M  Street,  SW., 
Washington,  DC  20460  between  the 
hours  of  8:30  a.m.  to  noon  and  1:30  p.m. 
to  3:30  p.m.  Monday  through  Friday. 

Any  comments,  in  duplicate,  from 
interested  parties  should  be  addressed 
to  the  docket  with  a  copy  forwarded  to 
Mavis  Sanders,  Stratospheric  Protection 
Division  (6205-J),  Office  of  Air  and 
Radiation,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SVV., 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mavis  Sanders,  Stratospheric  Protection 
Division  (6205-J).  Office  of  Air  and 
Radiation,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington.  DC  20460.  (202)  233-9737. 


SUPPI.EMENTARY  INFORMATION: 
L  Background 

Section  611  of  the  Clean  Air  Act,  as 
amended,  requires  EPA  to  promulgate 
regulations  requiring  labeling  of 
products  manufactured  with,  and 
products  and  containers  containing, 
ozone-depleting  substances.  On 
February  11, 1993  at  58  FR  8136,  EPA 
published  the  final  regulations  at  40 
CFR  part  82,  subpart  E  (40  CFR  82.100 
et  seq).  Section  82.120  of  the  final 
labeling  regulations  (40  CFR  82.120), 
states  that  a  company  may  petition  EPA 
to  temporarily  exempt  a  product 
manufactured  with  a  class  I  substance. 
To  get  the  exemption,  the  company 
must  prove  that  there  are  no  substitutes 
that:  (1)  Do  not  rely  on  the  use  of  a  class 
I  substance;  (2)  reduce  the  overall  risk 
to  human  health  and  the  environment; 
and  (3)  are  currently  or  potentially 
available.  In  the  regulations,  EPA 
defines  "potentially  available"  to  mean 
that  adequate  information  exists  to 
support  a  determination  that  a 
substitute  for  a  class  I  substance  is 
environmentally  acceptable." 
economically  viable,  and 
technologically  feasible. 

The  petition  provision  allows  the 
Agency  to  exempt  products 
manufactured  with  class  I  substances 
from  the  labeling  requirements  where  a 
company  shows  that  it  has  been 
unsuccessful  in  identifying  a 
commercially  or  potentially  available 
alternative  substance  or  manufacturing 
process  for  its  current  use  of  the  class 
I  substance  and  where  the  Agency  finds 
that  no  such  alternative  substance  or 
process  is  "potentially  available."  The 
two  petitions  claimed  that  alternatives 
were  not  "potentially  available"  at  this 
time.  In  one  case,  the  argument  was 
made  that  additional  time  is  required  in 
order  to  accommodate  an  extensive 
evaluation  and  approval  process 
required  by  another  Federal  entity;  and, 
in  the  other  case,  implementation  of 
possible  substitutes/manufacturing 
processes  remain  uncertain,  requiring 
additional  development  of  the  possible 
alternative  process  before  full-scale 
construction  of  three  new 
manufacturing  facilities  can  begin. 

As  part  of  the  petition  review  process, 
EPA  developed  criteria  by  which  to 
evaluate  the  submissions.  Unlike  the 
Significant  New  Alternatives  Policy 
Program  (SNAP)  petitions  naming 
acceptable  substitutes  for  eight  sectors 
of  industry  submitted  under  section  612 
of  the  CAA,  the  petitions  submitted 
under  section  611  are  reviewed  on  a 
case-by-case  basis  with  careful  attention 
given  to  each  application  of  a  class  I 
substance  in  a  manufacturing  process. 


The  Agency  considered  all  of  the  factors 
below  in  determining  whether  to  accept 
or  reject  a  petition  with  regard  to  the 
technological  feasibility  and  the 
environmental  acceptability  of  a 
substitute. 

In  evaluating  technological  feasibility. 
EPA  considers  when  the  company  first  _ 
began  investigating  alternative 
substances  or  processes  to  replace  their 
uses  of  class  I  substances;  EPA's 
knowledge  about  the  product/ 
manufacturing  process  and  possible 
substitutes;  whether  parallel 
manufacturers  of  similar  products  have 
come  up  with  substitutes;  whether  a 
timeline  has  been  developed  for 
implementation  of  a  substitute, 
including  research  and  development  of 
a  substitute  process  where  applicable; 
and,  whether  the  timeline  seems 
reasonable  where  no  substitute  is 
commercially  available.  In  addition,  the 
Agency  considers  a  company's 
constraints  (technology,  other  Federal 
requirements,  etc.)  in  order  to  determine 
whether  a  change  is  within  the  control 
of  the  company;  whether  a  company  is 
able  to  state  what  it  must  specifically  do 
to  implement  the  substitute;  whether 
training  and  procurement  of  equipment 
and  manufacturing  materials  are 
accessible;  what  measures  have  been 
taken  to  understand  and  solve  the 
"unknowns;"  whether  vendors  exist 
that  can  meet  the  product's 
manufacturing  needs;  and  whether  the 
company  has  discussed  its 
manufacturing  needs  with  these 
vendors. 

In  evaluatirig  environmental 
acceptability,  EPA  considers  whether  a 
substitute  is  environmentally 
implementable  in  terms  of  the  available 
technology. 

In  general  these  criteria  were 
considered  collectively.  However,  EPA 
believes  that  for  most  companies, 
implementation  of  an  alternative, 
whether  it  be  a  drop-in  replacement  or 
a  complete  overhaul  of  the  production 
process,  often  entails  significant  cost 
and  time  constraints.  EPA  recognizes 
that  companies  need  lead  time  in 
establishing  a  labeling  program  or 
installing  an  alternative  technology 
where  companies  have  chosen  to  switch 
from  a  class  I  substance  to  a  substitute 
in  order  to  comply  with  the  regulations. 
Companies  that  have  not  implemented  a 
substitute  are  required  to  label  their 
products  until  they  have  implemented  a 
substitute.  Therefore,  where  a 
company's  early  efforts  to  replace  its 
uses  of  controlled  substances  are 
prevented  through  unavoidable 
obstacles  beyond  its  control,  such  as  a 
required  Federal  review  or  permit 
program,  or  where  a  substitute  requires 


additional  development  through  testing 
due  to  unknown  or  unavoidable 
impediments.  EPA  has  placed  greater 
weight  on  such  circumstances  in 
developing  its  determinations,  because 
the  ability  of  a  company  to  switch  to  an 
alternative  is  seriously  hampered  by 
circumstances  outside  of  its  control. 

EPA  emphasizes  that  its  process  of 
evaluating  a  company's  request  for 
exemption  from  the  labeling 
requirem«its  is  a  different  review 
process  from  the  essential  use 
exemption  authorized  by  the  Parties  to 
the  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer  (the 
Parties)  and  could  well  reach  different 
conclusions.  Under  the  Montreal 
Protocol  process,  member  countries  can 
put  forth  nominations  for  essential  use 
exemptions  that  would  allow  for 
continued  production  of  ozone-    '. 
depleting  substances  after  the 
production  phaseout,  to  be  used  in  an 
application  for  which  there  are  no 
suitable  substitutes.  The  Parties  receive 
and  review  these  applications 
individually  and  may  decide  to  grant 
particular  exemption  requests.  If  the 
Parties  agree  that  a  particular 
applications  is  essential,  additional 
production  of  an  ozone-depleting 
substance  will  be  authorized  for  that 
particular  application  after  the  phaseout 
has  taken  effect.  '    - 

EPA  published  a  notice  in  the  Federal 
Register  on  May  20, 1993  (58  FR  29410), 
requesting  essential  use  nominations  for 
CFCs,  carbon  tetrachloride,  methyl 
chloroform  and  HBFCs  by  July  19.  1993. 
The  Agency  requested  nominations  for 
essential  uses  of  batons  on  February  12. 
1993  (58  FR  6788).  Companies 
nominated  their  spe<;ific  applications  of 
a  controlled  substance  to  receive  an 
exemption  from  the  production  and 
consumption  phaseout  schedule.  These 
nominations  are  reviewed  first  by  EPA 
and  then  by  the  Montreal  Protocol 
Parties.  The  Parties  recognized  the  need 
for  such  exemption*  because  of  the 
accelerated  phaseout  dates.  Exemptions, 
if  any,  will  be  granted  at  the  Sixth 
Meeting  of  the  Parties,  which  may  be 
held  as  early  as  June  1994.  Nominations 
for  halon  essential  uses  will  be 
considered  earlier  since  halons  are 
subject  to  an  even  more  rapid  phaseout 
schedule.  Nominations  for  essential 
uses  will  continue  to  be  considered  each 
year  at  subseqiient  meetings  of  the 
Parties;  thus,  companies  will  have 
additional  opportunities  to  request  an 
essential  use  exemption  in  the  future. 
The  process  will  entail  a  rigorous 
international  review  process,  which  is 
described  in  Decision  IV/25  of  the 
Fourth  Meeting  of  the  Protocol. 
Therefore,  if  a  company  requests  a 


temporary  exemption  from  the  labeling 
requirements  through  §82.120  of  the 
labeling  regulations,  and  also  wishes  to 
request  an  exemption  ka  use  of 
controlled  substances  beyOnd  the 
phaseout  date,  the  company  must 
separately  nominate  its  use  for  an 
essential  use  exemption  to  EPA. 

II.  Petitions  for  Exemption 

Today,  EPA  proposes  to  accept  two 
petitions.  The  first  petition,  submitted 
by  the  Upjohn  Company  (Upjohn), 
contends  that  Upjohn  has  a  substitute 
for  its  use  of  CFC-12  as  a  sterilant; 
howe\'er,  a  review  and  evaluation 
period  is  required  by  the  Food  and  Drug 
Administration  (FDA)  before  the 
ahemative  can  be  approved  and  then 
implemented.  The  company  therefore 
contends  that  a  substitute  is  not 
potentially  available  until  the  FDA 
review  is  completed.  EPA  is  proposing 
to  grant  this  exemption  until  August  31, 
1994. 

The  other  petition,  submitted  by  the 
E.I.  DuPont  de  Nemours  &  Co.  (DuPont), 
is  classified  as  confidential  business 
information  and  thus,  EPA  cannot 
disclose  the  name  of  its  product. 
(Dupont  has  produced  a  petition 
containing  nonconfidential  information 
that  has  been  placed  into  the  docket). 
This  product,  which  consists  of  certain 
fine  synthetic  fibers,  uses  CFC-11  as  a 
basic  process  solvent  in  the  fiber 
manufacturing  process.  Although 
Dupont  has  identified  a  possible 
substitute,  it  must  develop,  implement 
and  test  a  major  process  change  to 
replace  the  existing  manufacturing 
facilities.  Therefore,  Dupont  contends 
that  a  substitute  is  not  potentially 
available  until  this  process  has  been 
identified  and  current  facilities  have 
been  successfully  modified  to  ensure 
that  this  alternative  can  in  fai.t  be 
accommodated. 

A.  The  Upjohn  Company 

The  Upjohn  Company  (Upjohn) 
submitted  a  petition  to  exempt  six  of  its 
pharmaceutical  products  that  are 
currently  sterilized  using  CFC-12  from 
the  labeling  requirements.  The  products 
are  Hydrocortisone.  Isoflupredone 
Acetate.  MethyJprednisoIone  acetate. 
Medroxyprogesterone  acetate. 
Neomycin  Sulfate  and  Prednisolone 
Hydrous  USP.  The  company  has 
submitted  a  request  to  the  Food  and 
Drug  Administration  (FDA)  to  accept 
Spectinomycin  Hydrochloride,  a  non- 
ozone-depleting  substance,  as  a 
replacement  for  CFC-12.  The  alternative 
is  currently  used  by  Upjohn  to  sterilize 
some  of  its  other  products;  however, 
FDA  review  ai»d  evaluation  is  required 
before  il  can  make  a  change.  Therefore, 


Upjohn  is  submitting  this  petition  based 
on  the  premise  that  the  above 
mentioned  products  are  not  currently  or 
potentially  available  until  FDA  approval 
is  obtained.  There  are  no  environmental 
concerns  identified  with  this 
substitution:  the  company  clearly  has  an 
alternative  which  it  has  instituted  in 
other  applications  and  requires 
additional  time  before  it  can  use  the 
substitute  in  the  above  applications. 

Without  an  exemption,  the  company 
asserts  that  it  would  be  required  to  label 
the  five  products  until  FDA  concludes 
its  review,  which  would  resuh  in  a 
substantial  financial  loss  with  little  if 
any  environmental  benefit.  The 
company  also  maintains  that  by  labeling 
its  five  products  while  FDA  reviews 
their  submission,  users  could  become 
confused  by  the  warning  statement  and 
could  decide  to  discontinue  use  of  the 
products  against  the  advice  of  their 
physicians.  Upjohn  indicates  that  such 
an  outcome  could  result  in  increased 
absenteeism  from  work  and  potentially 
severe  negative  health  effects  and 
expenses  incurred  by  society. 

B.  DuPont 

DuPont  currently  manufactures  a  fine 
synthetic  fiber  using  a 
chlorofiuorocarbon  (CFC-11).  DuPont 
began  searching  for  an  alternative  in 
1987  and  initiated  a  research  and 
development  (R&D)  program  to  find  an 
alternative  substance  for  the  CFC-11. 
The  R&D  program  was  comprised  of  tht; 
following  activities:  identifying  all  non- 
CFC  candidates  for  replacements; 
acquiring  or  fabricating  (where  none 
wers?  commercially  available)  all 
potential  candidates  for  testing; 
conducting  tests  to  ascertain  that  ea«.-h 
candidate  possessed  the  desired 
properties;  further  evaluating  those 
wliich  passed  the  initial  tests  in 
laboratory  reviews;  performing 
additional  examinations  once  the 
candidates  passed  the  laboratory  tests: 
then  performing  testing  to  determine  the 
acceptabiMty  of  the  test  product.  For  six 
yar.TS.  DuPont  has  researched  over  100 
potential  candidates  which  hold 
specitlt:  properties  required  for 
prodi;(:tion  of  the  fiber.  This  search  has 
ini  luded  all  reasonable  chemital  classes 
including  (but  not  limited  to):  HCFCs. 
Hl-Cs.  perfluorinated  hydrocarbons, 
alcohols,  and  amines.  After 
consideration  of  these  and  other 
potential  alternatives.  Dupont 
determined  that  no  drop-in  or 
replacement  compound  (i.e.  a  substitute 
that  does  not  require  retrofitting  of 
equipment)  for  the  current 
manufacturing  process  was  possible. 
Dupont  identified  only  one  or  two 
possible  replacement  candidates,  which 
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will  require  complete  testing  and 
development  and  which,  even  if 
successful,  will  require  specially 
designed  and  engineered  new 
production  facilities.  All  of  the 
unsuccessful  replacement  candidates 
failed  to  possess  at  least  one  of  the 
physical  and  chemical  properties 
needed  in  the  manufacturing  process. 
The  critical  properties  include  corrosion 
characteristics,  critical  temperature, 
toxicity,  boiling  point  and  ozone 
depletion  potential.  Moreover,  use  of 
the  possible  non-CFC  replacement  at  the 
current  manufacturing  facilities  is  not 
compatible  with  the  existing  plant 
process  and  permits,  as  well  as  OSHA 
and  other  safety  code  restrictions.  Thus, 
testing  of  any  non-CFC  replacement 
must  occur  at  new  specially  designed 
and  engineered  facilities. 

Although  a  candidate  substance  has 
been  identiHed  as  a  possible  substitute, 
Dupont  continues  to  face  various 
technical  difficulties  in  implementing  a 
new  process  change.  Once  a  substitute 
is  identiHed  as  a  possible  replacement, 
pilot  testing  of  the  candidate  in  a 
smaller  version  of  a  large-scale 
production  facility,  the  preparation  of 
the  design  of  the  larger  facilities,  and 
construction  of  the  plants  must  ensue  in 
order  for  the  alternative  to  be  tested  for 
large  scale  production.  DuPont  has 
obtained  the  necessary  local,  state  and 
Federal  operating  permits  and  general 
approval  from  the  appropriate 
envirorunental  authorities  to  design, 
construct  and  test  the  pilot  plant  which 
will  further  verify  the  production 
technology  and  equipment,  the  new 
process,  and  establish  new  procedures 
and  practices  for  the  facility  operators. 
In  May  1993,  this  specially  engineered 
and  constructed  pilot  plant  was 
constructed. 

DuPont  indicates  that  it  will  spend 
millions  of  dollars  over  the  next  several 
years  for  implementation  and 
production  trials  in  the  new  facilities. 
Two  years  of  development  activities  are 
planned  for  the  pilot  facility  in  order  to 
test  and  refine  the  manufacturing 
process.  The  plant  continues  to  be 
modified  as  the  need  for  technical 
adjustments  arise  from  the  trial  runs. 
This  occurs  simultaneously  with  the 
design  of  the  first  facility,  selection  of  a 
contractor  and  construction  of  the 
facility.  There  will  be  additional  actions 
required  to  prepare  for  the  first  round  of 
commercial  production  trials  once  the 
facility  is  built.  DuPont  will  need  to 
certify  that  each  end  use  for  the  new 
fiber  product  meets  the  standards  of 
each  customer  base,  including  industry, 
local,  state,  and  Federal  standards.  The 
standards  vary,  requiring  distinct 
examinations  in  order  to  determine 


whether  for  each  end  use,  the  product 
is  capable  of  the  same  performance 
standards  as  the  product  made  with  a 
CFC.  In  addition,  personnel  require 
retraining,  a  new  workforce  is  necessary 
to  carry  out  the  tests  for  product 
standards  and  certifications,  and 
process  control  systems  need 
monitoring. 

DuPont  contends  that  until  all  of  the 
plants  have  been  constructed,  fully 
evaluated  for  their  productability,  and 
full-scale  production  of  the  saleable 
fiber  product  has  been  initiated 
following  completion  of  the  standards 
testing,  no  substitute  is  potentially 
available.  Because  of  these  various 
technical  difficulties  in  design,  and 
process  changes  to  accommodate  further 
investigation  of  the  potential  alternative, 
the  Agency  concurs  that  Dupont  has 
subsequently  shown  that  an  alternative 
is  neither  potentially  nor  currently 
available. 

Although  DuPont  estimates  it  will  be 
unable  to  meet  the  global  demand  for  its 
product  by  the  end  of  1996,  the 
substitute  would  then  be  considered  to 
be  potentially  available,  as  some  of  the 
plants  will  have  undergone  equipment 
quality  checks  and  production  tests  and 
begun  producing  the  product. 

III.  Proposed  Decisions 

EPA  proposes  to  accept  these  two 
petitions  for  temporary  exemptions  from 
the  labeling  requirements  until  the  dates 
specified  by  the  petitioners.  No 
company  may  exceed  its  deadline 
without  first  obtaining  approval  by  the 
EPA.  If  the  need  for  an  additional 
extension  is  required  by  either 
company,  an  addendum  to  the  petition 
must  be  submitted  to  the  Agency 
requesting  an  extension. 

A.  Upjohn 

EPA  believes  that  in  this  case,  the 
alternative  identified  in  the  petition  is 
neither  potentially  nor  currently 
available,  due  to  additional  Federal 
requirements  regarding  approval  or 
disapproval  of  the  substitute,  which 
preclude  the  company  from 
implementing  the  change  until  after  a 
determination  under  such  requirements 
is  made.  The  circumstances  are  outside 
of  the  company's  control.  Absent  the 
FDA  requirements,  Upjohn  would  be 
able  to  introduce  the  alternative 
substance  to  its  sterilizing  operation. 
This  proposed  determination  is 
consistent  with  regulations 
implementing  section  610  of  the  Clean 
Air  Act  Amendments  of  1990  which 
state  that  companies  seeking  Federal 
approval  of  substitute  chemicals  or 
reformulations  may  receive  a  temporary 
exemption  (ninety  days)  from  the 


product  ban  requirements  (58  FR 
69667).  In  those  regulations,  EPA 
recognized  that  other  Federal  approval 
processes  can  be  time-consuming  and 
beyond  the  control  of  the  manufacturer. 
Until  approval  is  obtained,  a  substitute 
is  not  potentially  available.  EPA 
maintains  that  it  would  be  inappropriate 
for  the  federal  government  to  deny  a 
manufacturer  a  temporary  exemption 
from  the  labeling  regulations  while  at 
the  same  time  preventing  them  from 
implementing  a  substitute  pending 
receipt  of  a  required  Federal  approval 
for  their  alternative  substance  or 
process. 

B.  DuPont 

EPA  believes  that  DuPont's  request  for 
a  temporary  exemption  from  the 
labeling  requirements  is  appropriate 
given  the  task  and  the  uncertainties  it 
has  encountered  and  continues  to  face 
in  developing  a  substitute  and 
implementing  a  major  process  change  to 
replace  an  existing  system  that  currently 
depends  on  the  use  of  a  CFC.  DuPont 
contends  that  its  alternative  process  is 
not  potentially  available  until  the 
company  is  certain  that  the  alternative 
process  works  in  its  facilities.  In  order 
for  the  company  to  ensure  that  large 
scale  production  is  possible,  it  must  first 
construct  new  facilities,  test  the 
functioning  of  the  new  systems  and 
perform  full  scale  production  tests. 
Until  production  tests  are  completed  in 
these  facilities,  due  to  significant 
differences  in  technical  design,  no 
substitutes  are  potentially  available. 
DuPont  indicates  that  current  problems 
it  is  experiencing  with  the  pilot  facility 
are  due  to  unanticipated  and  unknown 
factors,  requiring  delays  in  testing  of  the 
new  design  until  the  problems  are 
resolved  and  the  necessary 
modifications  are  made  to  the  system. 
However,  as  the  new  system  is 
undergoing  the  required  te'sts,  DuPont  is 
constructing  its  new  facilities.  The 
designs  of  the  facilities  are  based  solely 
on  the  results  of  the  trials  at  the  pilot 
facility,  rather  than  on  existing  designs, 
thereby  creating  unknown  obstacles 
which  can  significantly  impede  the 
company's  switch  to  an  alternative 
process. 

EPA  believes  that  a  substitute  process 
is  not  potentially  available  for  the  fiber 
product,  which  currently  depends  on  a 
process  that  uses  a  CFC,  until  the 
company  can  be  reasonably  assured  that 
its  new  systems  actually  work  with  the 
candidate  substitute  and  can  produce  a 
product  that  meets  the  company's  and 
its  customers'  quality  standards  in  a 
large  scale  production  process.  While 
EPA  believes  that  this  waiver  should  be 
granted  until  January  1, 1996,  EPA 


would  like  any  information  on  whether 
extending  the  waiver  to  this  January  1, 
1996  is  appropriate. 

IV.  Changes  to  the  Conditions  of  the 
Petition 

EPA  proposes  to  establish  provisions 
to  ensure  that  petitioners  meet  the 
conditions  agreed  upon  in  a  petition 
exemption.  Companies  that  receive  a 
temporary  exemption  from  the  labeling 
requirements  must  notify  EPA  if  the 
agreed-upon  conditions  of  the 
exemption  change  in  any  way.  such  as 
a  modification  in  a  Federal  entity's 
schedule  for  evaluation,  slippage  in  a 
company's  implementation  of  an 
alternative  substance  or  process,  or  a 
shift  in  corporate  priorities.  Failure  to 
notify  the  Agency  of  such  changes  to  the 
agreement  will  result  in  the  Agency's 
withdrawal  of  the  exemption. 


V.  Statutory  Authority 

Authority  for  the  action  proposed  in  this 
notice  is  section  611(e)  of  the  Clean  Air  Act. 
as  amended  (42  U.S.C.  7625-l(a)(l)). 

VI.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  (EO)  12866, 
the  Agency  must  judge  whether  a 
regulation  is  "significant"  and  thus 
subject  to  0MB  review.  The  decision 
proposed  today  is  not  a  regulation,  rule 
or  significant  regulatory  action,  as 
defined  in  EO  12866;  therefore,  no  OMB 
review  is  necessary. 

VII.  Impact  on  Small  Entities 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  through  612. 
whenever  the  Agency  is  required  to 
pubhsh  a  general  notice  of  rulemaking 
for  any  proposed  or  final  rule,  it  must 


prepare  and  make  available  for  public 
comment  a  regulatory  fiexibility 
analysis  which  describes  the  impact  on 
small  entities.  Since  today's  proposed 
decision  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  no  regulatory  fiexibility 
analysis  has  been  prepared. 

VIII.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.  and 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein. 

Dated:  Septemt)er6, 1994. 
Mary  D.  Nichols, 
Assistant  Administrator. 
(FR  Doc.  94-22586  Filed  9-12-94;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

President's  Advisory  Committee  for 
Trade  Policy  and  Negotiations 

AGENCY4  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  closed  meeting.  The 
September  13, 1994  meeting  of  the 
President's  Advisory  Committee  for 
Trade  Policy  (ACTPN)  will  be  closed  to 
the  public. 


summary:  The  meeting  v«ll  include  a 
Feview  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  comproinise 
the  Government's  negotiating  objectives 
or  bargaining  positions. 

DATES:  The  meeting  is  scheduled  for 
September  13,  1994.  unless  otherwise 
notified. 


addresses:  The  meeting  will  be  held  at 

the  United  States  Trade  Representative 

from  10:00  am  to  12:00  noon  unless 

otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michaelle  Burstin,  Director  of  Public 

Liaison,  Office  of  the  United  States 

Trade  Representative,  Executive  Office 

of  the  President  at  (202)  395-61 20. 

Michael  Kantor. 

United  Slates  Trade  Representative. 

|FR  Doc  94-22822  Filed  9-12-94;  10:49  am) 
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Proclamation  6717  of  September  10,  1994 

National  Gang  Violence  Prevention  Week,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Robert  Sandifer  was  8  years  old  the  first  time  he  was  arrested  by  police. 
He  was  11  years  old  when  he  died,  a  victim,  police  believe,  of  a  gang- 
related  killing.  He  was  also  suspected  of  killing  Shaven  Dean,  an  innocent 
victim  of  an  earlier  gang-related  shooting.  In  Shavon  and  Robert's  hometown. 
the  number  of  gang  homicides  has  nearly  tripled  since  1980.  And  in  neighbor- 
hoods across  America,  too  many  mothers  and  fathers  have  experienced 
the  anguish  of  losing  a  child  to  the  meanness  of  the  streets.  For  them 
and  for  all  of  us,  it  is  past  time  to  end  the  violence. 

At  younger  and  younger  ages,  boys  and  girls  are  turning  to  gangs.  For 
a  child  without  an  involved  family,  a  gang  offers  a  feeling  of  belonging. 
For  a  young  person  without  options  for  tomorrow,  a  gang  offers  a  sense 
of  purpose.  For  all  those  bom  in  a  home  cordoned  off  against  danger, 
with  bars  on  the  windows  and  chains  on  the  doors,  life  on  the  streets 
seems  all  too  often  a  taste  of  freedom  they  have  never  known.  But  American 
freedom  is  better  than  that.  We  know  this.  We  see  freedom  at  worit  every 
day  in  the  determined  faces  of  parents  striving  to  make  a  better  life  for 
themselves  and  their  children.  And  we  see  it  every  day  in  big  cities  and 
small  towns  across  the  country  as  Americans  come  together  to  put  the 
spirit  of  community  to  work. 

Confronted  with  the  horror  of  children  planning  their  own  funerals,  our 
Nation  has  begun  planning  for  the  future.  Our  first,  best  hope  is  in  the 
common  cause  of  those  around  us.  A  community  that  shares  life's  experiences 
can  be  an  important  source  of  strength  and  understanding  in  a  world  that 
seems  filled  with  growing  violence  and  diminishing  hope.  Families  and 
communities  are  coming  together  across  the  country  to  bring  hope  to  even 
our  most  troubled  youth.  In  Birmingham,  Alabama,  where  police  officers 
are  sponsoring  athletic  teams  and  tutoring  programs  in  52  neighborhoods, 
youth  crime  has  dropped  by  30  percent.  In  Los  Angeles,  teachers  and  sheriffs 
are  working  in  teams  to  show  kids  alternative  methods  of  resolving  conflicts, 
encouraging  them  to  develop  a  sense  of  self-worth  apart  from  gangs.  The 
1994  crime  bill  seeks  to  provide  grassroots  programs  like  these  the  resources 
they  need  to  push  forward  in  their  efforts  and  to  succeed  in  their  fight. 

In  an  invaluable  victory  for  citizens  across  the  countr>',  the  Congress  passed, 
and  I  will  soon  sign,  a  crime  bill  that  is  designed  to  save  the  lives  of 
children  like  Shavon  and  Robert.  This  path-breaking  legislation  will  punish 
hardened  young  criminals  by  requiring  stronger  penalties,  and  it  will  expand 
the  use  of  community  boot  camps,  drug  courts,  and  other  alternative  sanctions 
to  stop  first-time  offenders  from  beginning  a  lifetime  of  crime.  It  bans  19 
of  the  deadliest  assault  weapons,  and  it  goes  a  long  way  toward  keeping 
guns  out  of  the  hands  of  juveniles.  With  strong  measures  of  discipline 
and  training,  drug  treatment  and  education,  this  bill  takes  on  the  sickness 
of  gangs  and  drugs  and  gives  our  young  people  a  new  chance  at  life. 
Ours  is  important  work:  It  is  about  trying  to  save  a  generation  of  children 
and  to  secure  the  futvus  life  of  a  country.  It  is  a  job  we  can  surely  do. 

Ours  remains  the  greatest  Nation  the  world  has  ever  known  because  we 
have  not  shied  away  from  challenges.  Rather,  we  have  consistently  sought 
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to  surmount  them.  The  problem  of  gang  violence  is  among  the  most  profound 
we  as  a  people  have  ever  faced.  We  must  respect  our  young  people  enough 
to  give  them  a  positive  choice  for  the  future.  We  must  take  responsibility 
for  teaching  them  to  choose  what  is  right.  The  solutions  are  within  our 
reach.  The  power  to  change  America  is  within  ourselves.  Together,  we 
must  work  to  redeem  the  promise  that  every  young  life  holds. 

NOW.  THEREFORE.  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  vveek  of  September 
12  through  September  16,  1994,  ^s  "National  Gang  Violence  Prevention 
Week."  I  call  upon  the  people  of  the  United  States  to  obser\^e  this  week^ 
with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
.    of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


|FR  Doc.  94-22846 
Filed  9-12-94;  11:41  am) 
Billing  code  3195-01-P 
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Editorial  note:  For  the  President's  remarks  deploring  gang  violence  during  his  radio  address, 
see  issue  37  of  the  Weekly  Compilation  of  Presidential  Documents. 
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EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Establishment  and  Open  Meeting  of 
Policy  Dialog  Advisory  Committee  to 
Assist  in  ttie  Development  of  Measures 
to  Significantly  Reduce  Greenhouse 
Gas  Emissions  From  Personal  Motor 
Vehicles 

AGENCY:  Executive  Office  of  the 

President. 

ACTION:  First  Meeting  of  Policy  Dialog 

Advisory  Committee. 

SUMMARY:  The  Executive  Office  of  the 
President  has  established  a  Policy 
Dialog  Advisory  Committee  to  assist  in 
the  development  of  measures  to 
significantly  reduce  greenhouse  gas 
emissions  from  personal  motor  vehicles. 
This  committee  has  been  authorized 
under  the  President's  Climate  Change 
Action  Plan  and  Presidential  Review 
Directive  NEC-1.  Pursuant  to  section 
9(c)  of  the  Federal  Advisory  Committee 
Act  (FACA,  5  U.S.C.  App.  2.  sec.  9(c)), 
a  copy  of  the  Committee  Charter  has 
been  filed  with  the  Administrator  of 
General  Services  and  with  the  Library  of 
Congress. 

The  first  meeting  of  this  committee 
will  be  held  on  September  28  and  29, 
1994.  The  purposes  of  the  meeting  is  to 
discuss  the  charge  to  the  committee  as 
stated  in  the  Committee  Charter, 
consider  information  pertaining  to  the 
scope  and  purpose  of  the  committee  and 
how  the  committee  will  operate, 
develop  a  schedule  for  committee 
deliberations  and  reports,  and  begin 
discussion  of  issues  the  committee  will 
address.  The  conrunittee  meeting  is  open 
to  the  public  without  need  for  advance 
registration. 

DATES:  The  committee  will  meet  on 
September  28, 1994  from  8:15  a.m.  to  6 
p.m.,  and  on  September  29, 1994  from 
8:30  a.m.  to  5  p.m. 

ADDRESSES:  The  September  28  portion 
of  the  meeting  v/ill  be  held  in  room 
2230  at  the  United  States  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC.  The  September  29 
portion  of  the  meeting  will  be  held  at 
the  White  House  Conference  Center,  726 
Jackson  Place,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  pertaining  to  the 
substantive  issues  to  be  dealt  with  by 
the  advisory  committee,  contact:  Ellen 
Seidman,  Special  Assistant  to  the 
President  for  Economic  Policy, 
Washington,  DC  20500,  phone  (202) 
456-2802,  fax  (202)  456-2223;  Henry 
Kelly,  Assistant  Director  for 
Technology,  Office  of  Science  and 
Technology  Policy,  phone  (202)  456- 
6034.  fax  (202)  456-6023;  Wesley 


Warren.  AssoaAe  Director,  Office  on 
Environmental  Policy,  phone  (202)  456- 
6224,  fax  (202)  456-2710;  (w  Alan 
Krupnick,  Senior  Economist,  Council  of 
Economic  Advisors,  phone  (202)  395- 
5012,  fax  (202)  395-6853.  For 
information  pertaining  to  the 
establishment  of  the  adviswy  committee 
and  associated  administrative  matters 
contact:  Deborah  Dalton,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  phone  (202) 
260-5495. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  April  14, 1994,  the  Executive 
Office  of  the  President  published  in  the 
Federal  Register  a  notice  of  intent  to 
form  a  30-member  policy  dialog 
advisory  committee  to  assist  in  the 
development  of  measures  to 
significantly  reduce  greenhouse  gas 
emissions  from  personal  motor  vehicles. 
That  notice  set  forth  the  purpose  of  the 
committee  and  its  goals,  and  asked  for 
suggestions  from  the  public  for  members 
of  the  committee.  The  period  for  public 
comment  in  response  to  the  notice 
ended  May  4,  1994.  Over  160 
comments,  suggesting  more  than  170 
potential  committee  members,  were 
submitted  in  response  to  the  notice. 

As  set  forth  in  the  April  14,  1994 
notice,  the  policy  dialog  arises  out  of  the 
President's  Qimate  Change  Action  Plan, 
issued  in  October  1993.  The  committee 
will  develop  recommendations  on  the 
sets  of  policies  that  would,  if  adopted, 
most  cost-effectively  obtain  a  return  to 
1990  levels  of  greenhouse  gas  emissions 
from  personal  motor  vehicles  by  the 
years  2005,  2015  and  2025,  with  no 
upturn  thereafter.  This  framework  of 
achievement  of  1990  emissions  levels  in 
three  alternative  years  is  intended  to 
focus  the  issues  and  the 
recommendations  to  be  considered  by 
the  committee.  Decisions  on  the  amount 
and  timing  of  reductions  in  greenhouse 
gas  emissions  from  personal  motor 
vehicles,  and  the  policies  to  attain  them, 
remain  the  responsibility  of  the  federal 
government.  The  Administration  has 
stated  that  it  is  committed  to  significant 
reductions  in  greenhouse  gas  emissions 
from  personal  motor  vehicles. 

The  committee  will,  as  stated  in  the 
April  14, 1994  notice,  include 
representatives  from  state  and  local 
governments;  the  automobile  industry 
and  related  parties;  labor;  transportation 
fuels;  and  public  interest  groups, 
including  the  driving  public.  Thirty 
individuals  have  been  tentatively 
selected  to  be  members  of  the 
committee,  though  any  formal 
appointments  will  be  subject  to  final 
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checks  on  availability  and  other  issues. 
It  is  contemplated  that  these  checks  will 
be  completed  prior  to  the  committee's 
first  meeting  on  September  28. 
Announcement  of  the  full  committee 
membership  will  be  made  as  soon  as  all 
members  are  appointed. 

II.  Schedule  for  the  Committee's  Work 

The  Committee  Charter  provides  that 
the  committee's  work  shall  be 
completed,  and  its  report  issued,  within 
one  year  of  its  first  meeting,  unless  such 
period  is  extended  by  the  President.  The 
Charter  also  provides  that  the  committee 
shall  issue  an  interim  report  not  later 
than  six  months  after  the  date  of  its  first 
meeting. 

III.  Committee  Procedures 

The  following  procedures  and 
guidelines  shall  apply  to  the  committee 
unless  they  are  modified  by  the 
committee. 

A.  Facilitator 

The  committee  shall  be  chaired  by  a 
neutral  facilitator.  Suzanne  Orenstein, 
of  Resolve,  Inc.,  has  been  retained  by 
the  federal  government  to  perform  this 
function.  The  facilitator  will  not  take 
positions  about  substantive  outcomes  of 
the  committee's  work.  The  facilitator's 
role  is  to  chair  committee  meetings, 
help  the  committee  process  run 
smoothly,  and  help  participants  define 
and  reach  consensus. 

B.  Support  for  Agreement 

The  committee  is  charged  to  work 
toward  a  set  of  consensus  policy  options 
that  committee  members  can,  for  the  ' 
foreseeable  future,  support  individually 
and  on  behalf  of  the  constituencies  they 
represent. 

C.  Meetings 

Meetings  will  be  held  in  Washington, 
DC  and  at  other  locations  at  the 
convenience  of  the  committee.  The 
Executive  Office  of  the  President  will 
announce  committee  meetings  in  the 
Federal  Register  in  accordance  with  the 
FACA.  Such  meetings  will  be  open  to 
the  public  as  provided  in  and  subject  to 
the  provisions  of  the  FACA. 

D.  Committee  Procedures 

Under  the  general  guidance  and 
direction  of  the  facilitator,  and  subject 
to  any  applicable  legal  requirements,  the 
members  will  establish  the  detailed 
procedures  for  committee  meetings 
which  they  consider  most  appropriate. 

E.  Use  of  Electronic  Communications 

Subject  to  the  further  decision  of  the 
committee,  the  committee's  agendas, 
meeting  summaries  and  related  items 


will  be  available  to  the  public  through 
the  Technology  Transfer  Network  of  the 
Office  of  Air  Quality  Planning  & 
Standards  of  the  Environmental 
Protection  Agency.  The  public  may  also 
communicate  with  the  committee  and 
the  facilitator  through  this  facility.  The 
system  will  be  able  to  be  accessed 
electronically  (for  modems  up  to  14,400 
bps)  starting  October  10, 1994,  by 
calling  (919)  541-5742.  Help  in 
accessing  the  system  can  be  obtained  by 


calling  (919)  541-5384  between  1:00 
and  5:00  Eastern  Daylight  Savings  Time. 
Neither  of  these  numbers  is  a  toll-free 
number 

F.  Record  of  Meetings 

A  record  will  be  kept  of  all  advisory 
committee  meetings.  This  record  will  be 
placed  in  EPA  Air  Docket  #A-94-24, 
and  will  be  available  in  the  EPA 
Reading  Room  and  on  the  Technology 
Transfer  Network. 


Dated:  September  12, 1994. 

W.  Bowman  Cutter. 

Deputy  Assistant  to  the  President  for 
Economic  Policy. 

John  H.  Gibbons. 

Director.  Office  of  Science  and  Technology 
Policy. 

Kathleen  A.  McGinty, 

Director,  Office  on  En\ironmental  Policy. 
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Federal  Register  index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$24.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$22.00  per  year. 
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Charge  your  order.  \a 


Order  Processing  Code: 
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I I    YES,  enter  the  following  indicated  subscriptions  for  one  yean 

LSA  ♦  List  of  CFR  Sections  AfTected  (LCS)  at  S24  each 

Federal  Register  Index  (FRSU)al  $22  each 


IVs  easy',  mmma^  \    »«^ 
To  fax  vour  orders  (202)  512-2233 


The  total  cost  of  ray  order  is  $  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  prinij 


For  privac),  check  box  beloH: 

w)  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


G  GPO  Deposit  Account                                        ~ 

□  VISA  G  MasterCard                       (expiration) 
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(City.  Slate.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Aulhori/mg  signature)  ' 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  1 5250-79.54 
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prices  down,  the  Govenunent  Prin^g  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  ^»iien  you  win  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  nocice  will  be 
sent  appioximaKly  90  days 
befoce  this  dace. 
/ 


A  renewal  nocke  will  be 
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before  this  date. 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 
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DC  20402-^73. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


To  fax  your  orders  (202)  512-2233 


*  BAca  Superhttendent  of  Documents  Subscription  Order  Fomi     Charge  your  order. 
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subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  rrxxithly  Index  and  LSA  Ust 

of  Code  of  Federal  Regulations  Sections  Affected,  at  M90  C61 2.50  foreign)  each  per  year. 

subscripticxis  to  Federal  Register,  da/// orJiy(FROQ.  at  *444C556forel^)  each  per  year. 


The  total  cost  of  my  order  is  $ (includes 

regular  shipping  and  handling.)  Price  subject  to  change. 
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(Pleeae  type  or  print) 


For  privacy,  check  box  t)elow: 

□  Do  not  make  my  name  available  to  other  mailers 
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□  Check  payatile  to  SuperinterKJent  of  Documents 
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Street  address 


UGPO  Deposit  Account    |    |    |    |    |        |    |  — 

UVISA      U  MasterCard             ]     I    [(expiration  datel 
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Mafl  To:  Superintendeni  of  Documents 
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And 

How  To  U»e  It 


Announdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  Iba  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  Sjrstem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code: 
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IftEatyl 
lb  fax  your  orders  (202)-512-2250 


copies  of  The  Fadeial  Register-Whal  It  to  and  How  lb  (Jea  H,  at  $7.00  per  copy.  Stock  No  069-000-00044-4 
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(Purchase  Order  No.)  * 

YES    NO 

May  we  make  your  name/addreaB  available  to  other  mailefs?  LJ    I    I 
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1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
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for  each  group  of^ pages  as  actually  bound;  or  Si. 50  for  each  issue 
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512-1806 


PUBLIC 
Subscriptions: 

,  Paper  or  fiche 
Assistance  with  public  subscriptions 

Online: 

Telnet  wais.access.gjjo.gov,  login  as  newuser  <enter>.  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661. 
login  as  wais.  no  password  <enter>.  at  the  second  login  as  - 
newuser  <enter>.  no  password  <enter>. 

Assistance  with  online  subscriptions        '  202-512-1530 

SiioglecopiesAMck  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  —  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptitms  523-5243 


For  other  le^ephone  nambers.  see  the  Reader  Aids  sectiun 
at  the  end  of  this  issue. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  thc>'cderal  Regislt-r  and  Code  of  Federal 
Regulations. 

WHO:       TheOfTiceof  the  Federal  Register 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  tjetween  the  Federal  Register  and  Code  Of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  hnding  aids  of  the  FR/CFR  >ystpm. 

WHY:  To  provide  the  public -with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  discu.ssion  of  specific  agency  regulations 


DENVER.  CO 

WHEN:  September  21,  9:00  am-12  noon 

WHERE:  Colorado  National  Bank  Building 

12345  VV.  Alameda  Parkway. 

Room  207.  Lakewood,  CO 

Federal  Information  Center 

1-800-359-3997 


RESERVATIONS: 
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Agriculture  Department 

See  Atiimai  and  Plant  Health  Inspection  Servi(;(> 
See  Rural  Electrification  Administration 
See  Soil  Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 

Qiiarnntine  facilities  for  birds,  4"()R3-47071 

Architectural  and  Transportation  Barriers  Compliance 
Board 

NOTICES 

Committees;  establishment,  renewal,  termination,  et<;,: 
Ameri(uins  with  Disabilities  Act  Accessihilitv  Guidejines 
Rtivicw  .'\dvisory  Committee,  47114-4711.T 

Commerce  Department 

See  Export  Administration  Bureau 

.See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Institute. of  Standards  and  Technologv 

See  Patent  and  Trademark  Office 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Kenya,  47121-47122  ' 

Kuwait,  47121 

Turkey,  47122 

Defense  Department 

See  Navy  Department  - 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FARt: 

Service  contracting;  withdrawn,  47112- 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Defense  Intelligente  Agencv  Scientific  Advisors-  Board. 
47124 

Meetings: 
Electron  Devices  Advisory  Group,  47123 
Science  Board  task  forc;es,  47123—47124 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Sanofi  Winthrop  Pharmaceutical,  471.52 

Education  Department 

NOTICES 

Agency  inlormafion  collection  activities  under  0MB 
review.  47124-4712.S 

Employment  and  Training  Administration 

NOTICES 

Nonimmigrant  aliens  employed  as  registered  nurses; 
attestations  by  facilities;  list,  47152-47163 

Energy  Department 

See  Energy  Information  Administration 
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See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grant  and  cooperative  agreement  awards: 

Illinois,  47125 
Grants  and  cooperative  agreements;  availability,  etc.- 
.  Small  business  technology  transfer  program.' 4712f. 
Natural  gas  exportation  and  importation: 

Anadarko  Trading  Co.,  47127 

General  Services  Administration,  47127 

Northern  States  Power  Co.,  47127 

Energy  Information  Administration 

NOTICES 

Agency  information  lolleclion  activities  under  0MB 
n;view.  47126-47] 27 

Environmental  Protection  Agency 

RULES  ^ 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes:  designation  of  areas: 
Colorado,  47088-47006 
PROPOSED  RULES 
Air  quality  implementation  plans;  approval  and 

promulgation:  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Colorado,  47104-47105 
Clean  Air  Act: 
State  operating  permits  programs- 
Oregon,  47105-47111 
NOTICES 
Hazardous  waste: 

Cement  kiln  dust;  report  to  Congress,  47133-47135 
Meetings: 

Science  Advisory  Board.  47135-47136 
Pesticide,  food,  and  feed  additive  petitions: 

Ei:ogen,  Inc.,  47«6 
Pesticide  registration,  cancellation,  etc.: 
Maleic  hydrazide.  4713H-47139 
Registration  maintenance  fees;  non-pavment,  47139- 
47142 
Pesticides;  experimental  use  permits,  etc.: 

American  Cyanamid  Co.  et  al.,  47137—47138 
Pesticide,  food,  and  feed  additive  petitions: 
Monsanto  Co.  et  al..  47136-47137 

Executive  Office  of  the  President 
See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 
Meetings: 
Materials  Technical  Advi.sory  Committee,  47115 

Federal  Aviation  Administration 

PROPOSED  RULES 

Air  traffic  operating  and  flight  rules: 
Automatic  pressure  altitude  reporting  (Mode  C) 
transponders;  suspension  of  certain  aircraft 
operations  from  requin»ment 
Correction.  47210 
Airworthiness  directives: 
British  Aerospace,  47101-47103 
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Mt.Donnell  Dou^las.  4710.1-47104 
NOTICES 
.Mtifitiiigs: 

Aviation  Rulumakiiig  Advisory  Coniinittee,  47202-472(»3 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  stations;  table  of  assigiiinents; 
Alabama.  47111 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statCMnents;  availability,  etc.: 

filtie  Diamond  Power  Partners,  47127-47128 
Applications,  benrings.  determinations,  etc.: 

Cainyon  Creek  Compression  Co..- 47128 

Florida  Gas  Transmission  Co..  47129 

Natural  Gas  Pipeline  Co.  of  America.  47120 

\'<t\v  England  Power  Co.  et  al..  47129-471,10 

Northern  Natural  Gas  Co.,  47129 

Par.ific  Gas  Transriiission  Co.,  47110 

Panhandle  Eastern  Pipe  Line  Co.,  47130 

•Southern  Natural  Gas  Co.,  47110-47111 

•Stingray  Pipeline  Co..  47111 

Tennes,see  Gas  Pipeline  Co..  47131-47132 

lexas  Eastern  Tran.smi.ssion  (^orp.,  47132—47133 

Texas  Eastern  Transmi.ssinn  Corp.  et  al.,  47132 

Tran.sok  Gas  Transmission  ('o.,  47113 

Triinkline  Gas  Co.,  47111 

Federal  Highway  Administration 

NOTICES 

Motor  carrier  safety  standards: 

Safety  fitness  procedure;  satety. ratings,  47203-4720r» 

Federal  Mine  Safety  and  Health  Review  Commission 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  204,  211,  223,  235,  251, 
252,  274a,  299,  316,  and  334 

PNSN0.1381X-94] 

RIN1115-AD32 

Establishment  of  Form  1-551,  Alien 
Registration  Receipt  Card,  as  the 
Exclusive  Form  of  Registration  for . 
Lawful  Permanent  Residence;  Delay  of 
Effective  Date 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Final  rule;  delay  of  effective 
dates. 

summary:  The  Immigration  and 
Naturalization  Serx'ice  (Service)  is 
delaying  the  effective  date  of  a  final  rule 
previously  published  in  the  Federal 
Register  on  September  20,  1993,  at  58 
FR  48775-48780,  which  provided  that 
the  validity  of  Form  1-151,  Alien 
Registration  Receipt  Card,  would 
terminate  on  September  20, 1994. 
EFFECTIVE  DATES:  Effective  September 
14,  1994,  the  effective  date  for  the 
regulation  published  on  September  20, 

1993,  at  58  FR  48775-48780,  amending 
8  CFR  Parts  204,  211,  223,  235,  251,  252, 
274a.  299,  316,  and  334  is  delayed  until 
March  20, 1995. 

SUPPLEMENTARY  INFORMATION:  On 
September  20, 1993,  the  Service 
published  in  the  Federal  Register  at  58 
FR  48775-48780  a  final  rule  which 
provided,  among  other  things,  that  the 
validity  of  the  Form  1-151,  Alien 
Registration  Receipt  Card,  would  expire 
on  September  20,  1994.  The  final  rule 
amending  8  CFR  Parts  204,  211,  223, 
235, 251, 252, 274a,  299,  316,  and  334 
was  to  take  effect  on  September  20, 

1994.  The  delay  in  the  effective  date 
until  March  20, 1995,  is  necessary  to 
allow  additional  time  for  the  processing 


of  applications  filed  to  replace  the  old 
Form  1-151  cards  vdth  the  current  Form 
1-551,  Alien  Registration  Receipt  Card, 
and  to  allow  additional  time  to  publish 
revised  instructions  for  the  use  of 
employers. 

Resident  aliens  in  possession  of  a 
Form  1-151,  Alien  Registration  Receipt 
Card,  issued  before  1979,  who  have  not 
already  applied  to  replace  it  with  a 
valid,  current  Form  1-551,  Alien 
Registration  Receipt  Card,  are  urged  to 
do  so  without  delay.  This  may  be  done 
by  filing  Form  1-90,  Application  to 
Replace  Alien  Registration  Card.  For  the 
convenience  of  the  public,  these 
application  forms  may  be  ordered  by 
telephone,  toll-free,  by  calling:  1-800- 
755-0777. 

Dated:  September  8,  1994. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  94-22714  Filed  9-13-94;  8:45  ami 
BILUNG  C00£  4416-IO-M 


DEPARTMENT  Of  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
pocket  No.  92-162^ 
RIN  0S79-AA57 

Quarantine  Facilities  for  Birds 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  revising  the  bird 
importation  regulations  to  allow 
imported  birds  to  be  quarantined  upon 
arrival  in  the  United  States  at  any 
privately  owned  bird  quarantine  faciUty 
located  near  an  international  airport  or 
land-border  port  served  by  U.S. 
Customs,  provided  the  facility  meets  the 
standards  of  the  Animal  and  Plant- 
Health  Inspection  Service.  The 
importation  system  that  allowed  bird 
importations  through  a  limited  number 
of  "approved  quarantine  facilities" 
lacked  flexibility,  and  no  longer  appears 
necessary. 

We  are  also  establishing  standards  for 
incubator/hatcher  areas  and  bird 
holding  areas  in  quarantine  facilities  for 
hatching  eggs  of  ratites.  These  standards 
will  protect  U.S.  birds  and  poultry  from 


disease  without  requiring  importers  of 
hatching  eggs  of  ratites  to  comply  with 
the  more  stringent  standards 
appropriate  for  imported  birds. 

EFFECTIVE  DATE:  October  14. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Keith  A.  Hand,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Stafi',  National  Center  for  Import-Export. 
Veterinary  Services.  APHIS,  USDA. 
room  768,  Federal  Building,  6505 
Belcrest  Road,  Hvattsville,  MD  20782. 
301^36-5097. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  §§  92.100 
through  92.107,  "Subpart  A— Birds"  • 
(referred  to  below  as  the  regulations), 
regulate  the  importation  of  birds  to 
prevent  the  introduction  of 
communicable  diseases  of  poultry  and 
other  domestic  livestock  into  the  United 
States.  As  a  condition  of  importation,  all 
imported  birds  must  be  quarantined  for 
a  minimum  of  30  days  upon  their  arrival 
in  the  United  States.  The  birds  must  be 
quarantined  in  either  a  U.S.  Department 
of  Agriculture  (USDA)  quarantine 
facility  or  in  a  privately  owned  facility 
approved  by  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS). 

On  August  3.  1993,  we  published  in 
the  Federal  Register  (58  FR  41204- 
41210,  Docket  No.  92-162-1)  a  proposal 
to  amend  the  regulations  by  allovving 
imported  birds  to  be  quarantined  upon 
arrival  in  the  United  States  at  any 
privately  owned  bird  quarantine  facility 
located  near  an  international  airport  or 
land-border  port  served  by  U.S. 
Customs,  provided  the  facility  meets 
APHIS  standards.  Our  proposal  also 
specified  standards  and  handlihg 
procedures  for  incubator/hatcher  areas 
and  chick  holding  areas  in  privately 
owned  bird  quarantine  facilities  for 
hatching  eggs  of  ratites. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  October  4,  1993.  We 
received  214  comments  by  that  date. 
They  were  from  breeders,  importers, 
humane  organizations,  industry- 
associations,  and  representatives  of 
State  and  Federal  agencies.  We  carefully 
considered  all  of  the  comments  we 
received,  and  discuss  them  below,  by 
topic. 
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Bird  Import  Permit  Issuance; 
Inspection 

A  niunber  of  commenters  stated  that 
APHIS  has  insufficient  personnel  to 
provide  services  In  conjunction  with  the 
avian  import  program,  and  expressed 
concern  that  the  proposed  provisions 
would  exacerbate  the  problems  that 
already  exist.  Several  commenters 
expressed  concern  regarding  the 
provision  in  our  proposed  rule  that  lack 
of  APHIS  personnel  woiUd  be  a 
condition  for  denial  of  a  permit  to 
import  birds  or  ratite  hatching  eggs,  and 
also  with  the  provision  that  permits 
would  be  granted  for  ports  of  entry  on 
a  "first-come-first-served"  basis.  One 
commenter  stated  that  such  a  policy 
places  an  imreasonable  financial  burden 
on  importers,  and  suggested  that  when 
applications  for  permits  converge, 
APHIS  charge  additional  fees  to  provide 
the  additional  services.  Another 
commenter  expressed  concern  that  the 
demand  for  APHIS  personnel  would 
lead  to  a  lottery  system  that  would 
destroy  the  ability  of  bird  importers  to 
operate  in  a  normal  business 
environment. 

We  are  making  no  changes  based  on 
these  comments.  Because  the 
geographical  distribution  of  privately 
operated  quarantine  facilities  for  birds  is 
expected  to  be  broader  under  this  rule 
than  under  the  existing  regiilations.  we 
anticipate  that  no  one  sector  of  APHIS 
personnel  will  be  excessively  impacted. 
In  those  occasional  cases  where 
sufficent  personnel  are  not  available  in 
an  area,  we  will  make  an  effort  to 
accommodate  each  importer.  In  some 
cases,  this  may  require  redistribution  of 
APHIS  personnel  resoiuces.  Further,  as 
we  stated  in  our  proposed  rule,  and 
discuss  below,  we  anticipate  a  decline 
in  the  number  of  birds  intended  for 
importation  into  the  United  States. 

A  small  number  of  commenters  stated 
that  issuing  permits  on  a  "first-come- 
first-served"  basis  would  not  take  into 
account  which  facilities  are  the  most 
qualified  or  most  experienced  in 
handling  birds.  We  are  making  no 
changes  based  on  these  comments.  Our 
statutory  authority  docs  not  empower  lis 
to  favor  one  facility  over  another, 
provided  each  facility  is  capable  of 
meeting,  and  does  meet,  the 
requirements  of  the  regulations.  Owners 
of  birds  intended  for  importation  into 
the  United  States  will  have  the  option 
of  choosing  among  quarantine  facilities 
capable  of  complying  with  the 
regulations. 

In  our  proposed  rule,  we  included  the 
requirement  that  an  applicant  for  an 
import  permit  svibmit  a  $10,000  deposit, 
along  with  a  Cooperative  and  Trust 


Fimd  Agreement,  to  cover  the  cost  of 
APHIS  services  provided  during  one 
quarantine  and  any  additional  costs  that 
might  be  inciured  due  to  unexpected 
schedule  changes  or  extensions  of  the 
quarantine  period.  Several  contunenters 
supported  the  provision  as  proposed. 
One  conimenter,  however,  stated  that 
$10,000  was  unreasonable  for  some 
importers — for  instance,  zoological 
parks  and  aquariums  that  do  not  import 
large  numbers  of  birds  at  any  single  time 
and  that  are  unlikely  to  incur  $10,000  in 
costs  per  importation.  In  reviewing  the 
provision  in  question,  we  agree  with  the 
commenter  that,  because  of  the  range  of 
costs  that  might  be  incurred  during  a 
quarantine,  it  is  difficult  to  set  one 
figure  that  will  be  equitable  to  all 
importers  and  still  cover  the  costs  of 
services  provided  by  APHIS.  In  some 
cases,  the  cost  for  APHIS  services  has 
been  considerably  more  thfui  $10,000. 
Therefore,  we  are  providing  in 
§g2.106(c](5)(i)  that,  in  conjunction 
with  a  Cooperative  and  Trust  Fund 
Agreement,  an  importer  shall  deposit 
with  the  Administrator  a  money  order 
or  cashier's  check  in  an  amoimt 
determined  by  the  Administrator  to  be 
sufficient  to  cover  all  costs  inciured  by 
the  Department  in  providing  services  in 
accordance  with  the  provisions  of  the. 
Cooperative  and  Trust  Fund  Agreement. 
We  are  also  making  corresponding 
changes  in  §§  92.106(c)(5Kii)  and 
(c)(19l.  Also,  we  are  adding  language  to 
§92.106(c)(19)  to  clarify  that  importers 
will  be  billed  for  costs  that  exceed  the 
amount  deposited,  and  are  adding 
language  to  §  92.103(a)(2)(ii)  to  clarih/ 
that  an  applicant  for  an  import  permit 
may  be  denied  an  import  permit  or  have 
an  import  permit  withdrawn  if  the 
applicant  has  any  outstanding  debts  to 
APHIS  that  were  not  paid  when  due, 
(See  9  CFR  130.51,  "Penalties  for 
nonpayment  or  late  payment  of  user 
fees."} 

In  our  proposed  rule,  we  stated  that 
we  expected  a  drop  in  the  number  of 
bird  import  permit  applications,  due  to 
a  reduction  in  the  number  of  importable 
birds  under  the  Wild  Bird  Conservation 
Act  of  1992  (Pub.  L.  102-440;  the  Act), 
which  became  effective  on  October  22, 
1993.  A  number  of  commenters  stated 
that  anticipating  a  drop  in  bird  imports 
due  to  the  Act  was  premature,  either 
because  the  moratoria  on  affected 
species  could  be  lifted  if  certain 
conditions  are  met,  or  because  there  will 
likely  be  an  increase  in  applications  to 
import  birds  that  are  eligible  for 
importation. 

We  are  making  no  changes  based  on 
these  comments.  Under  the  Act,  during 
most  of  Fiscal  Year  1993  there  was  an 
importation  quota,  set  at  Fiscal  Year 


1991  levels,  on  all  species  of  wild  birds 
listed  in  the  appendices  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Flora  and 
Fauna  (CITES).  According  to  APHIS 
records,  during  Fiscal  Year  1993, 
133,435  birds  were  imported  into  the 
United  States.  This  was  a  decrease  from 
271,913  birds  in  fiscal  year  1992. 
Although  we  do  not  have  official  figiues 
for  the  number  of  birds  imported  during 
Fiscal  Year  1994  to  date,  unofficial 
reports  from  APHIS  officials  indicate 
that  the  number  is  significantly  lower 
than  the  number  imported  during  the 
same  period  during  Fiscal  Year  1993. 
Although  we  agree  that  certain 
moratoria  could  be  lifted,  we  consider  it 
unlikely  that  any  will  be  lifted  in  the 
foreseeable  future.  If,  in  the  future,  that 
situation  should  change,  we  will  review 
the  situation  to  determine  what  action, 
if  emy,  is  appropriate. 

Denial  or  Withdrawal  of  Import 
Permits 

In  §  92.103  of  the  proposed  rule,  we 
set  forth  conditions  for  denial  of  an 
import  permit  based  on  an  importer's 
having  breached  the  integrity  we 
consider  necessary  to  carry  out  the 
importation  of  birds.  These  conditions 
appear  in  the  existing  regulations  in 
§  92.106,  but  apply  there  to  denial  of 
approval  of  privately  owned  bird 
quarantine  facihties  based  on  a  breach 
of  integrity  by  the  operator  or  other 
person  responsibly  connected  with  the 
business.  Following  publication  of  our 
proposed  rule,  we  published  an  interim 
rule  in  the  Federal  Register  on  March  8, 
1994  (59  FR  10729-10734,  Docket  No. 
93-137-1),  that  set  forth  in  §  92.1Q3 
conditions  for  the  denial  or  withdrawal 
of  a  permit  to  import  ratites  or  hatching 
eggs  of  ratites.  Certain  of  these 
conditions  also  contained  provisions 
regarding  the  integrity  necessary  for  the 
conduct  of  operations  affecting  an 
importation,  and  are  duplicative  of  the 
provisions  set  forth  in  our  proposed 
rule.  Therefore,  in  this  rule,  we  are 
revising  certain  of  the  proposed 
provisions  to  eliminate  this  duplication. 

Additionally,  certain  of  the  provisions 
in  our  interim  rule  regarding  denial  or 
withdrawal  qf  a  permit  to  import  ratites 
and  hatching  eggs  of  ratites  expanded 
on  the  provisions  in  our  proposal.  For 
instance,  in  §92.103(a)(2)(vii)  of  our 
interim  rule,  we  provided  for  an 
opportunity  for  a  hearing  in  cases  where 
the  denial  or  withdrawal  of  a  permit 
involves  a  dispute  of  material  facts.  To 
make  our  regulations  consistent,  in  this 
rule  we  are  extending  these  provisions 
to  apply  to  import  permits  for  all  birds, 
not  just  for  ratites  and  hatching  ^gs  of 
ratites.  Also,  consistent  with  the  i 


expressed  intent  of  our  proposal  to  enter 
into  contractual  agreements  solely  with 
the  importer,  we  are  providing  in 
§  92.103(a)(2)(vii)  that  notificaUon  of 
denial  or  withdrawal  of  an  import 
permit  will  be  given  only  to  the 
importer. 

Our  proposed  rule  addressed  only  the 
"denial"  of  a  permit  to  import  birds. 
However,  the  provisions  in  the  existing 
regulations  regarding  ratites  and 
hatching  eggs  of  ratites,  including  those 
added  by  our  interim  rule,  address  both 
the  denial  and  withdrawal  of  an  import 
permit.  There  is  no  reason  the 
provisions  regarding  all  birds  should 
differ  in  this  case  from  those  for  ratites 
and  hatching  eggs  of  ratites.  Therefore, 
in  this  rule,  we  refer  to  both  the  denial 
and  withdrawal  of  import  permits  for 
birds. 

A  number  of  commenters  suggested 
that  the  proposed  regulations  too 
narrowly  limited  the  circumstances 
under  which  APHIS  might  deny  or 
withdraw  an  import  permit.  One 
commenter  stated  that  harassment  of 
APHIS  employees  should  constitute 
grounds  for  denial  or  withdrawal  of  an 
import  permit.  We  agree  with  the 
commenter,  and  have  revised 
§92.103(a)(2)(i)  (redesignated  as 
§  92.103(a)(2)(ii}  in  this  rule)  to  provide 
for  denial  or  vdthdrawal  of  an  import 
permit  if  any  person  responsibly 
connected  with  an  importation 
threatens  to  forcibly  assault  or  forcibly 
assaults,  intimidates,  or  interferes  with 
any  APHIS  representative  or  employee 
in,  or  on  account  of,  the  performance  of 
his  or  her  official  duties,  unless, 
promptly  upon  the  incident  being 
brought  to  the  importer's  attention  by 
the  authorized  supervisor  of  the  APHIS 
representative  or  employee,  and  to  the 
satisfaction  of  that  supervisor,  the 
importt^r  (1)  justifies  Uie  incident,  (2) 
takes  ejfective  steps  to  prevent  a 
recurrence,  or  (3)  provides  acceptable 
assurance  that  there  will  not  be  any 
recurrences.    _ 

Ports  of  Entry 

Several  commenters  noted  that  bird 
importers  are  subject  to  the  regulations 
of  the  Fish  and  Wildhfe  Service  (FWS), 
U.S.  Department  of  the  Interior,  as  well 
as  to  APHIS  regulations.  This  is  correct, 
and  a  footnote  citing  those  permit 
requirements  is  provided  in  §  92.103  of 
the  regulations. 

Several  commenters  noted  that,  imder 
Fish  cUid  Wildlife  Service  regulations, 
wild  birds  may  be  imported  only 
through  FWS-designated  ports.  The 
commenters  stated  that  if  APHIS  allows 
birds  to  be  quarantined  at  facilities 
throughout  the  country,  long-distance 
shipping  of  birds  from  FWS-designated 


ports  to  quarantine  facilities  is  likely. 
The  commenters  stated  that  such 
shipping  would  promote  disease  and 
subject  birds  to  stress,  increasing 
morbidity  and  mortality.  We  are  making 
no  changes  based  on  these  comments. 
Oiu-  experience  under  the  current 
regulations  is  that  such  shipping  occurs 
rarely.  When  it  does  occur,  it  is  carried 
out  by  means  of  chartered  aircraft.  In 
most  cases,  as  an  alternative  to  such 
shipping,  arrangements  are  made  with 
FWS  to  allow  importation  of  the  birds 
through  a  port  serviced  by  a  quarantine 
facility  meeting  APHIS  requirements. 

Standards  for  Quarantine  Facilities 

In  our  proposal,  we  inadvertently 
omitted  a  requirement  that  a  quarantine 
facility  be  inspected  by  an  APHIS 
representative,  and  be  found  to  comply 
with  the  standards  set  forth  in  the 
regulations,  before  any  permit  will  be 
Issued.  Such  a  requirement  haa  been 
provided  for  in  §92.106(c)(5)(vi), 
"Selection  of  applicants  for 
consideration  for  approval  of  bird 
quarantine  facilities,"  which  is  being 
removed  in  this  rulemaking.  Several 
commenters  stated  that  this  apparent 
relaxation  of  standards  for  privately 
owned  bird  quarantine  facilities  was 
inappropriate.  We  agree  that  such  a 
relaxation  would  be  inappropriate,  and 
regret  the  confusion  caused  by  our 
inadvertent  omission  of  the 
requirement.  To  prevent  future 
confusion,  we  are  adding  this 
requirement  both  to  the  section  that  sets 
forth  import  permit  requirements,  at 
§92.103(a}(2)(i),  and  to  the  section  that 
sets  forth  construction  requirements,  at 
§92.106(c)(2)(ii)(M). 

One  commenter  recommended  that 
the  regulations  provide  that  a  permit 
will  not  be  issued  prior  to  the 
completion  of  construction  at  the 
quarantine  facility.  Weagnie  that,  in 
order  for  us  to  conduct  an  adequate 
inspection  of  a  quarantine  facilitv.  all 
construction  must  be  completed,  and 
are  requiring  at  both  §  92.103(a)  and 
§  92.106(c)(2)(ii)(L)  that  such 
construction  be  completed  before  an 
application  for  a  permit  is  submitted. 

One  commenter  supported  our  intent 
to  enter  into  a  contractual  agreement 
with  the  importer,  but  stated  that  both 
the  importer  and  the  facility  operator 
should  be  held  Uable  for  any  failure  to 
comply  with  the  regulations.  We  are 
making  no  change  based  on  this 
comment.  It  is  the  policy  of  Veterinary 
Services,  APHIS,  to  enter  into  each 
contractual  agreement  with  a  single 
legal  entity  ("person")  only.  In  this  case, 
we  expect  the  importer  to  ensure,  that 
the  quarantine  facility  operates  in 
accordance  with  the  regulations. 


Disease  Risk 

A  number  of  commenters  expressed 
concern  that  imported  ratite  hatching 
eggs  will  introduce  viscerotropic 
velogenic  Newcastle  disease,  avian 
influenza,  salmonella  enteriditis  phage 
type  4,  or  unknown  diseases  unique  to 
ratites,  into  the  United  States.  We  are 
making  no  changes  based  on  these 
comments.  We  have  determined  that, 
under  the  unrevised  regulations,  using 
the  worst  case  scenario,  the  likely 
frequency  of  importing  and  releasing  a 
lot  of  infected  ratite  hatching  eggs  is  1 
every  74  years.  Under  the  revised 
regulations,  the  worst  case  estimate  is 
that,  due  to  a  potential  increase  in 
imported  ratite  hatching  eggs,  this 
frequency  will  increase  to 
approximately  1  such  importation  every 
25  years.  However,  the  most  likelv 
frequency  under  the  revised  regulations 
is  1  every  5,000  vears  ("Probabilitv  of 
WND.  HPAI,  or  SE4  in  Imported  ' 
Ostrich  Eggs,"  APHIS,  USDA,  March. 
1994).  Therefore,  we  disagree  with 
commenters  who  contend  that  under 
this  rule  ratite  hatching  eggs  will 
present  a  significant  disease  risk  to  U.S. 
birds  and  poultry. 

One  commenter  stated  that  privately 
owned  quarantine  facilities  for  birds 
should  be  required  to  post  a  SlO  million 
bond,  in  case  a  disease  spreads  from  a 
bird  quarantined  at  that  facility  to 
domestic  ranches.  We  are  making  no 
changes  based  on  this  comment.  The 
requirements  in  the  existing  regulations 
for  approved  privately  owned  bird 
quarantine  facilities  were  essentiallv 
incorporated  into  the  proposed 
requirements  for  privately  owned 
facilities.  Based  on  our  experience 
enforcing  the  regulations,  we  consider 
these  requirements  adequate  to  pre\  ent 
the  spread  of  disease  from  quarantine 
facilities. 

A  small  number  of  commenters 
expressed  concern  that  the  high 
mortality  rate  for  imported  ostrich  e^s 
might  be  disease-related.  The 
commenters  stated  that  additional 
quarantine  facilities  should  not  be 
allowed  until  the  problem  of  high 
mortality  is  solved.  We  are  making  no 
changes  based  on  these  comments.  We 
know  of  no  evidence  to  indicate  that  the 
high  mortality  rate  for  imported 
hatching  eggs  is  due  to  disease.  While 
the  mortality  rate  for  imported  hatching 
eggs  has  been  very  high,  it  is  slowlv 
improving.  At  the  time  our  proposal  was 
pubhshed,  only  14.2  percent  of  ratite 
hatching  eggs  imported  into  the  United 
States  since  1991  had  been  released 
from  quarantine  as  live  chicks. 
However,  during  Fiscal  Year  1993,  the 
percentage  of  Uve  chicks  released  was 
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22.1  percent.  We  believe  that  this 
improvement  is  the  result  of  improved 
management  practices,  and  we  expect 
further  improvement  as  more 
experience  is  gained  in  the  importation 
of  ratite  hatching  eggs. 

One  commenter  questioned  why  we 
proposed  to  remove  from  the  regulations 
the  provision  that  the  same  quarantine 
facility  may  have  multiple  units  for 
handling  separate  lots  of  birds,  provided 
each  luiit  is  at  least  1/2  mile  from  any 
other  unit.  We  removed  this  provision 
because,  under  the  regulations  as 
proposed,  it  is  no  longer  necessary. 
What  used  to  be  referred  to  as  multiple 
units  will  under  this  rule  be  considered 
separate  facilities. 

One  commenter  requested  that  the 
regulations  clarify  that  chicks  may  not 
be  transferred  from  one  facility  to 
another  until  release  from  quarantine. 
We  consider  this  restriction  to  be  clear 
in  §92.106(c)(3){ii)  of  the  ourent 
regulations,  and  are  making  no  changes 
based  on  this  comment. 

Special  Provisions  for  Facilities  for 
Ratite  Hatching  Eggs 

Instead  of  allowing  hatching  eggs  of 
ratites  comprising  a  single  lot  to  be 
added  to  the  quarantine  facility  in  stages 
for  up  to  15  days  after  the  arrival  of  the 
tirst  shipment,  as  proposed,  several 
commenters  stated  that  we  could  make 
APHIS  personnel  available  who  would 
otherwise  be  constrained  by  the 
extended  quarantines,  if  we  reduced 
this  period  to  7  or  8  days.  As  we  stated 
in  the  proposed  rule,  experience  has 
shown  that  the  15-day  period  for 
incremental  shipments  affords 
importers  the  flexibility  that  they  need. 
Therefore,  we  are  making  no  changes  as 
a  result  of  these  comments. 

One  commenter  recommended  that 
the  regulations  require  that  the  bird 
(chick)  holding  area  in  any  facility  for 
hatching  eggs  of  ratites  be  of  a  size  large 
enough  to  accommodate  the  capacity  of 
the  incubator.  We  agree  that  adequate 
space  is  necessary  for  the  health  of  the 
hatched  chicks  and  are  including  at 
§  92.106(c)(2)(iiKO)  of  this  rule  that  the 
bird  (chick)  holding  area  must  be  large 
enough  to  provide  10  square  feet  per 
chick  for  75  percent  of  die  eggs  in  the 
incubator.  Based  on  our  experience 
enforcing  the  regulations,  we  consider 
75  percent  to  be  the  maximum 
percentage  of  eggs  likely  to  hatch  in  a 
lot,  and  10  square  feet  to  be  the 
minimum  amount  of  space  necessary 
per  hatched  chick. 

Several  commenters  stated  that  in  a 
Sim  room  where  double-mesh  screening 
is  used,  one  layer  of  the  double  mesh 
should  be  impervious  to  biting  insects, 
such  as  mosquitoes  and  gnats.  We  agree. 


and  have  added  this  requirement  to 
§§92.106(c)(2)(ii)  (P)(2)  and  (2)  of  this 
rule. 

One  commenter  expressed  concern 
that  in  quarantine  faciUties  with  a  sim 
room  for  chicks,  the  chicks  would  be 
quarantined  in  an  "open  area."  Other 
conmienters  expressed  concern  that  it 
would  be  difficult  to  ensure  that  birds 
are  not  removed  from  the  quarantine 
faciUty  in  violation  of  the  regulations. 

While  a  sun  room  by  nature  is 
intended  to  allow  birds  sunUght,  it  was 
not  our  intention  that  the  area  be 
without  security  measures.  A  number  of 
security  features  were  included  in  the 
proposed  rule.  For  instance,  the  sun 
room  must  have  a  roof  that  is  both 
impervious  to  free-flying  birds  and 
capable  of  preventing  contact  between 
chicks  and  free- flying  birds. 
Additionally,  if  any  of  the  walls  of  the 
room  are  made  of  mesh,  a  6-foot-high, 
chain-link  fence  with  barbed  wire  at  the 
top,  or  equivalent  security  system,  must 
be  located  at  least  10  feet  from  the 
screening.  Our  proposal,  however,  did 
not  specify  how  high  the  walls  of  the 
Sim  room  must  be.  While  this  omission 
would  not  create  a  significant  seciuity 
problem  in  those  cases  where  the  walls 
are  made  of  mesh,  due  to  the 
requirement  for  the  perimeter  fence 
described  above,  it  could  present  a 
security  problem  if  the  walls  are  not 
made  of  mesh.  Therefore,  in  this  rule, 
we  are  requiring  in  §  92.106(c)(2)(ii)(P) 
that  walls  of  the  sun  room  must  be  at 
least  8  feet  high.  We  consider  this  height 
sufficient  to  discourage  attempts  at 
illegal  entry  into  the  sun  room. 

One  commenter  questioned  the 
proposed  provision  that  would  prevent 
personnel  from  working  with  a  second 
lot  of  eggs  until  3  days  after  the  release 
of  the  first  lot  from  quarantine.  If  the 
birds  can  safely  mingle  with  domestic 
flocks  immediately  after  release  from 
quarantine,  this  commenter  asked,  why 
would  the  personnel  who  worked  with 
them  present  a  disease  risk?  We  agree 
with  the  commenter  that  the  3-day  delay 
is  uimecessary  following  a  completed 
quarantine,  and  are  removing  this 
provision  from  §§  92.106  (c)(3){i)(A)(4) 
and  (c)(5)(iii)(A)(3). 

One  commenter  questioned  the  need 
for  a  '/i-mile  separation  between 
quarantine  facilities,  in  light  of  the  fact 
that  the  same  facility  can  have  separate 
areas  for  ratite  hatching  eggs  and  chicks. 
We  are  making  no  changes  based  on  this 
comment.  In  those  facilities  with  areas 
for  both  hatching  eggs  and  chicks,  the 
first  lot  of  chicks  will  be  released  ftt>m 
the  facility  before  the  eggs  are  hatchod. 
This  might  not  be  the  case  if  eggs  in 
different  facilities  are  hatching  on 
different  schedules.  If  separate  facilities. 


each  containing  chicks,  are  not  at  least 
V2  mile  apart,  there  could  be  a  risk  of 
airborne  transmission  of  disease. 

Economic  Analysis 

Wo  included  in  oiir  proposed  rule  an 
analysis  of  the  potential  economic 
impact  of  the  proposed  regulations.  As 
part  of  our  analysis,  we  included 
estimates  of  the  number  of  ostrich 
farmers  and  adult  ostriches  in  the 
United  States  (between  2.000  and  3,000 
farmers  with l>etween  2  and  200 
ostriches  each).  A  number  of 
commenters  disagreed  with  our 
estimates,  stating  that  w^ 
underestimated  the  numbtT  of  ostrich 
farms  in  the  United  States.  Many  of 
these  commenters  stated  that  our . 
economic  analysis  should  have 
considered  all  ratite  farms,  not  just 
ostrich  farms. 

We  agree  that  any  economic  impact 
this  rule  might  have  could  affect  ratite 
owners  other  than  ostrich  owners. 
However,  as  we  stated  in  our  proposed 
rule,  our  records  indicate  that  entities  in 
the  ratite  hatching  egg  industry 
concentrate  on  ostrifJi  eggs.  Because 
ratites  other  than  hatching  eggs  are  not 
allowed  to  be  quarantined  in  privately 
owned  facilities,  importers  of  ratites 
other  than  hatching  eggs  will  not  be 
affected  by  this  rule. 

We  also  agree  that  our  estimates  of  the 
number  of  ostrich  farms  in  the  United 
States  is  probably  low,  partly  because  of 
the  time  that  has  passed  since  we 
developed  the  economic  analysis  in  the 
proposal.  However,  none  of  »he 
commenters  who  questioned  our 
estimates  included  published 
documents  to  substantiate  their 
estimates.  Estimates  supplied  by  the 
commenters  of  the  number  of  ratite 
farms  ranged  from  3.500  ostrich  farms  to 
10.000  ratite  farms.  Estimates  of  the 
number  of  adult  ostriches  in.tht»  United 
States  ranged  from  20,000  to  50.000. 
Because  of  this  wide  range  of  estimates, 
and  because  we  are  unaware  of  a 
reliable  published  census  of  ratite  farms 
in  this  country,  we  are  not  including  an 
estimate  of  the  number  of  ratite  owners 
or  ratites  in  the  economic  analysis  of 
this  rule. 

Miscellaneous 

Several  commenters  stated  that  this 
rulemaking  will  conflict  with  or 
preempt  State  laws.  After  a  review  of 
State  laws  brought  to  our  attention,  we 
do  not  believe  that  this  revision  will 
result  in  a  conflict  with  any  State  laws. 

In  §  92.103(a)(1)  of  the  proposed  rule, 
we  stated  that  applicants  using  an 
APHIS  form  to  apply  for  a  permit  to 
import  birds  other  than  ratites  or 
hatching  eggs  of  ratites  should  use  VS 


form  12-129.  That  is  not  the  appropriate 
form  for  such  appUcations,  and  we  are 
including  a  reference  to  the  appropriate 
form,  VS  form  17-20,  in  this  final  rule. 
Also,  one  commenter  stated  that  we 
should  specify  how  soon  following 
receipt  of  an  application  for  a  permit  to 
import  birds  or  hatching  eggs  of  ratites 
we  will  issue  a  permit.  We  agree  that 
knowing  the  time  necessary  for  issuance 
of  a  permit  vdll  help  importers  better 
plan  their  importations.  Therefore,  we 
are  providing  in  §  92.106(c)(5)(iii)(B)(2) 
of  this  rule  that  we  will  issue  permits  to 
import  birds  and  hatching  eggs  of  ratites 

.  3  working  days  following  receipt  of  the 
permit  application,  depending  upon  the 
availability  of  APHIS  personnel  to 
provide  the  necessary  services  at  the 
quarantine  facility  (discussed  in  this 
Supplementary  Information,  above, 
under  the  heading  "Bird  Import  Permit 
Issuance;  Inspection")  and  upon  the 
results  of  an  APHIS  representative's 
inspection  of  the  quarantine  facility. 
We  are  also  making  several 

•nonsubstantive  changes  to  correct  a 
typographical  error,  to  make  a  provision 
read  more  clearly,  to  make  it  clear  that 
this  rule  refers  only  to  quarantine 
facilities  for  birds,  and  to  redesignate 
footnote  references  in  accordance  with 
Federal  Register  guidelines. 

Additional  Comments 

A  number  of  commenters  addressed 
issues  that  were  not  raised  in  our 
proposed  rule.  Among  these,  many 
commenters  expressed  concern  that  any 
importation  of  ratites  or  hatching  eggs  of 
ratites,  even  if  conducted  under  the  • 
existing  regulations,  poses  a  disease  risk 
to  domestic  ratite  and  poultry  flocks. 
Commenters  also  questioned  the 
efficacy  of  current  testing,  necropsy, 
recordkeeping,  surveillance, 
construction,  and  security  requirements 
for  approved  bird  quarantine  facilities. 
Other  issues  raised  included:  permanent 
identification  of  ratites  or  hatched  ratite 
chicks  entering  or  leaving  quarantine; 
quarantine  duration;  post-quarantine 
tracking  of  hatched  ratite  chicks;  genetic 
criteria  for  ratite  hatching  eggs; 
interstate  movement  restrictions:  local 
building  codes;  indiscriminate  breeding; 
smuggled  birds;  ratite  susceptibility  to 
airborne  diseases;  and  the  economic 
advisability  of  providing  for  the 
importation  of  increased  numbers  of  . 
ratite  hatching  eggs.  Although  we  are 
taking  no  action  based  on  these 
comments  at  this  time,  we  have 
reviewed  each  of  them  and  will 
consider  them  in  determining  what 
action,  if  any,  is  appropriate  in  the 
future. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 


document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  wdth  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866  and  therefore  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

While  these  regulations  will  promote 
competition  in  the  bird  importation 
industry  in  die  United  States,  die  Wild 
Bird  Conservation  Act  of  1992  prohibits 
importations  of  certain  exotic  birds  into 
the  United  States.  During  the  transition 
year  from  October  23, 1992,  through 
October  22,  1993,  an  importation  quota, 
set  at  Fiscal  Year  1991  import  levels, 
applied  to  all  species  of  exotic  birds 
listed  in  the  Appendices  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Flora  and 
Fauna  (CITES).  EffecUve  October  22, 
1993,  the  importation  of  all  wild-caught 
exotic  birds  (species  listed  ia  the  CITES 
Appendices)  has  been  prohibited. 

Cockatiels  and  budgerigars  are  among 
the  few  exotic  birds  that  are  not  hsted 
in  the  Appendices  to  CITES  and  are 
imported  into  the  United  States. 
Because  these  birds  breed  well  in 
captivity,  and  are  therefore  readily 
available  in  the  United  States,  they  are 
imported  in  very  low  volumes. 

Hatching  eggs  of  ostriches  and  other 
ratites  are  unaffected  by  the  Wild  Bird 
Conservation  Act  of  1992.  Therefore, 
potential  importers  of  these  eggs  are 
likely  to  benefit  from  easier  access  to 
privately  owned  bird  quarantine 
facilities.  Our  records  indicate  that 
entities  involved  in  the  hatching  egg 
industry  concentrate  on  ostrich  eggs;  we 
therefore  expect  this  rule  to  affect 
primarily  the  ostrich  egg  industry. 
Because  ratites  other  than  hatching  eggs 
are  not  allowed  to  be  quarantined  in 
privately  ovraed  facilities,  importers  of 
ratites  other  than  hatching  eggs  will  not 
be  affected  by  this  proposed  rule. 
Of  the  approximately  69  USDA- 
approved  bird<juarantine  facilities  now 
operating,  fewer  than  45  are  equipped 
with  hatcheries  able  to  facilitate  the 
importation  and  incubation  of  ratite 
hatching  eggs.  This  rule  might  double, 
or  possibly  triple,  this  number. 
However,  because  the  number  of  eggs 
available  for  import  is  limited,  not  least 
by  the  export  restrictions  of  other 
countries,  a  significant  increase  in  the 
total  number  of  ostrich  egg  importations 
appears  unlikely.  Further  limiting  the 
domestic  effiacts  of  increased 
importations  is  the  poor  success  rate  of 
imported  hatching  eggs.  Of  ratite 


hatching  eggs  imported  into  the  United 
States  during  Fiscal  Year  1992,  no  more 
than  22.1  percent  were  released  from 
quarantine  as  live  chicks. 

Domestic  ratite  production  has  grown 
rapidly  in  recent  years.  However,  we  are 
unaware  of  any  reUable  census  of  the 
number  of  ratite  farms  and  adult  ratites 
in  this  country. 

In  the  short  run,  domestic  ostrich 
producers  could  experience  a  minor 
adverse  economic  impact  if  more  ostrich 
hatching  eggs  are  imported  and 
domestic  prices  decUne  as  a  result.  This 
will  depend  on  whether  demand 
continues  to  increase  faster  than  supply, 
and  on  the  corresponding  efTect  on 
prices.  In  the  long  run,  the  domestic 
ratite  industry  is  expected  to  benefit 
from  increased  imports.  An  expanded 
domestic  supply  will  cause  U.S.  prices 
for  ratites  and  ratite  products  to  drop, 
allowing  more  people  access  to  the 
industry.  It  is  anticipated  that  reduced  . 
prices  vdll  lead  to  larger  domestic 
populations  of  ostriches,  a  change  that 
will  benefit  consumers  and  at  the  same 
time  enhance  the  economic  viabiUty  of 
commercial  ratite  breeding,  slaughter, 
feather,  and  leather  markets. 

While  easing  access  to  quarantine 
facilities  could,  in  the  short  term, 
increase  the  number  of  ostrich  egg 
importations,  the  effect  on  the  U.S. 
supply  of  ostriches  is  not  expected  to  be 
significant,  based  on  the  current  success 
rate  for  hatching  imported  ratite  eggs. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform:  This  rule:  (1)  Preempls  ail  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.).  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock. 
Poultry  and  poultr>'  products. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 
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Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111.  114a,  134a,  134b, 
134c,  134d.  134f,  135, 136,  and  136a:  31 
U.S.C  9701;  7  CFR  2.17,  2.51,  and  371.2(d). 

Subpart  A — [Amended] 

2.  In  part  92,  Subpart  A— Birds, 
footnotes  11  and  13  are  removed, 
footnote  12  is  redesignated  as  footnote 
11,  the  first  footnote  14  is  redesignated 
as  footnote  12,  and  the  second  footnote 
14  is  redesignated  as  footnote  13. 

§92.100    [Amended] 

3.  In  §  92.100.  the  definition  of 
"Operator"  is  removed. 

§92.101    [Amended] 

4.  In  §  92.101.  paragraphs  (b)(3)(i)(B) 
and  (b)(3)(i)(I)  are  amended  by  removing 
the  reference  to  "§  92.103(a)(2)(iii)"  in 
each  of  those  paragraphs  and  adding 
"§92.103(a)(2)(iv)"  in  its  place. 

5.  Section  92.103  is  amended  as 
follows: 

a.  In  the  heading,  the  footnote  is 
removed. 

b.  In  paragraph  (a),  introductory  text 
is  added,  to  read  as  set  forth  below. 

c.  Paragraph  (a)(1)  is  revised  to  read 
as  set  forth  below. 

d.  Paragraph  (a)(2)(v)  is  removed; 
paragraphs  (a)(2)(i)  through  (a)(2)(iv)  are 
redesignated  as  paragraphs  (a){2)(ii) 
through  (a)(2)(v),  respectively;  newly 
redesigna'ed  paragraph  (a)(2)(ii)  is 
revised;  paragraph  (a)(2)(vi)  is  revised; 
and  new  paragraphs  (a)(2)(i)  and 
(a)(2)(viii)  are  added,  to  read  as  set  forth 
below. 

e.  In  paragraph  (a)(2)(vii),  the  second, 
fourth,  and  fifth  sentences  are  amended 
by  removing  the  words  "or  the  operator 
of  the  farm  of  the  flock  of  origin"  in 
each  of  those  sentences. 

§92.103    Import  permits  for  birds;  and 
reservation  fees  for  space  at  quarantine 
facilities  maintained  by  APHIS. 

(a)  *   *   •  Before  any  permit 
application  is  submitted,  all 
construction  at  the  quarantine  facility 
must  be  completed. 

(1)  For  pet  birds,  commercial  birds, 
research  birds,  zoological  birds,  and 
performing  or  theatrical  birds,  intended 
for  importation  into  the  United  States, 


except  as  otherwise  provided  in 
§§  92.101  (b)  and  (c).  92.103(c).  and 
92.214,  the  importer  shall  first  apply  for 
and  obtain  an  import  permit.  The 
importer  (permit  applicant)  shall  submit 
a  completed  VS  form  17-128  for  ratites 
or  hatching  eggs  of  ratites;  or.  for  other 
birds,  a  completed  VS  form  17-20;  or 
shall  submit  a  document  that  states  that 
it  is  an  application  for  a  permit  to 
import  ratites,  hatching  eggs  of  ratites. 
or  birds  other  than  ratites  or  hatching 
eggs  of  ratites.  The  application  *  must 
include  the  follovdng  information: 

(i)  The  name,  address,  and  telephone 
number  of  the  importer; 

(ii)  The  status  of  the  importer,  such  as 
individual,  partnership,  or  corporation 
(if  incorporated,  include  State  where 
incorporated  and  date  of  incorporation); 

(iii)  Name  and  address  of  the 
quanmUne  facility; 

(iv)  Date  of  intended  quarantine; 

(v)  The  purpose  of  the  importation; 

(vi)  The  country  of  origin; 

(vii)  The  name  and  address  of  the 
exporter; 

(viii)  The  port  of  embarkation  in  the 
foreign  country; 

(ix)  The  mode  of  transportation,  route 
of  travel,  and  port  of  entry  in  the  United 
States; 

(x)  The  name  and  location  of  the 
quarantine  facility  in  the  United  States 
to  which  delivery  will  be  made  from  the 
port  of  entry,  in  accordance  with 
§  92.106(c)(5); 

(xi)  A  drawing  of  the  floor  plan  for  the 
facility  showing  the  location  of  the  bird 
holding  area;  equipment  storage  areas; 
office  areas;  clothes  storage  and  change 
areas:  feed  storage  areas;  necropsy  areas 
(showing  entry  and  refrigeration); 
washing  areas  for  equipment;  shower 
areas;  ventilation  arrangements;  and 
entries  and  exits;  and,  for  a  facility  for 
hatching  eggs  of  ratites  in  which  the 
hatching  eggs  of  one  lot  may  be 
quarantined  at  the  same  time  as  the 
hatched  chicks  ft-ora  a  previously 
quarantined  lot,  the  incubation/hatcher 
and  bird  (chick)  holding  areas;  and 

(xii)  Date  and  certification,  by 
signature  of  the  importer  (permit 
applicant),  after  the  following  language: 

I  certify  that  the  information  provided 
herein  is  true  and  correct  to  the  best  of 
my  knowledge  and  behef.  and  agree  to 
comply  with  the  applicable  regulations 


*  VS  import  permit  application  forms  are 
available  from  local  offices  of  Veterinary  Services, 
which  are  listed  in  telephone  directories,  or  from 
the  Administrator,  c/o  National  Center  for  Import- 
Export.  VS.  APHIS.  USDA.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782.  For  other 
permit  requirements  for  birds,  the  regulations 
issued  by  the  U.S.  Department  of  the  Interior  (title 
50.  Code  of  Federal  Regulations,  parts  14  and  17) 
should  be  consulted. 


in  title  9.  Code  of  Federal  Regulations, 
§§  92.100  through  92.107; 

(xiii)  In  addition,  the  application  for 
a  permit  to  import  ratites  or  hatching 
eggs  of  ratites  shall  specify  the  number 
of  ratites  of  hatching  eggs  intended  for 
importation,  the  size  of  the  flock  of 
origin,  and  the  location  of  the  premises 
where  the  flock  of  origin  is  kept;  and 
shall  state  that,  from  the  date  of 
application  through  the  date  of  export, 
APHIS  representatives  shall  be  granted 
access  to  the  premises  where  the  flock 
of  origin  is  kept.  (For  ratites  intended 
for  importation  as  zoological  birds,  the 
flock  of  origin  shall  be  the  ratites 
intended  for  importation.) 

(2)(i)  An  import  permit  will  be  issued 
only  after  an  APHIS  representative  has 
inspected  the  quarantine  facility 
identified  on  the  permit  apphcation, 
and  has  determined  that  it  meets  the 
standards  set  forth  in  §  92.106(c)  of  this 
part. 

(ii)  An  application  for  a  permit  to 
import  pet  birds,  commercial  birds, 
research  birds,  zoological  birds,  and 
performing  or  theatrical  birds,  may  be 
denied  or  withdrawn  because  of: 
Communicable  disease  conditions  in  the 
area  or  country  of  origin,  or  in  a  coimtry 
where  the  shipment  has  been  or  will  be 
held  or  through  which  the  shipment  has 
been  or  will  be  transported;  deficiencies 
in  the  regulatory  programs  for  the 
control  or  eradication  of  animal  diseases 
and  the  imavailability  of  veterinary 
services  in  the  above  mentioned 
countries;  the  importer's  failure  to 
provide  satisfactory  evidence 
concerning  the  origin,  history,  and 
health  status  of  the  animals;  the  lack  of 
satisfactory  information  necessary  to 
determine  that  the  importation  will  not 
be  likely  to  transmit  any  communicable 
disease  to  livestock  or  poultry  of  the 
United  States;  the  lack  of  APHIS 
personnel;  any  outstanding  debts  to 
APHIS  the  permit  applicant  has  not 
paid  when  due;  or  any  other 
circumstances  which  the  Administrator 
believes  require  such  denial  or 
withdrawal  to  prevent  the 
dissemination  of  any  communicable 
disease  of  livestock  or  poultry  into  the 
United  States,  such  as  if: 

(A)  Any  requirement  of  this  subpart  is 
not  complied  wdth; 

(B)  The  importer  (permit  applicant)  or 
any  person  responsibly  connected  with 
the  importer's  business,  any  person 
responsibly  connected  with  the 
privately  owmed  bird  quarantine  facility 
through  which  the  importation  is 
intended,  or,  in  the  case  of  the 
importation  of  ratites  or  ratite  hatching 
eggs,  the  operator  of  the  flock  of  origin 
or  a  person  responsibly  connected  with 
the  owner  of  the  flock  of  origin,  has 
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been  convicted  of  any  crime  under  any 
law  regarding  the  import  or  export  of 
goods,  regarding  the  quarantine  of  any 
animal  or  bird,  or  the  illegal  movement 
of  goods  within  a  country,  or  iuvolving 
fraud,  bribery,  extortion,  or  of  any  other 
crime  involving  lack  of  the  integrity 
needed  for  the  conduct  of  operations 
affecting  the  importation  of  birds; 

(C)  The  importer  (permit  applicant)  or 
any  person  responsibly  connected  with 
the  importer's  business,  any  person 
responsibly  connected  with  the 
privately  owned  bird  quarantine  facility 
intended  for  use  for  the  importation,  or, 
in  the  case  of  the  importation  of  ratites 
or  ratite  hatching  eggs,  the  operator  of 
the  flock  of  origin  or  a  person 
responsibly  connected  with  the  owner 
of  the  flock  of  origin,  threatens  to 
forcibly  assault  or  forcibly  assaults, 
intimidates,  or  interferes  virith  emy 
APHIS  representative  or  employee  in  or 
on  account  of  the  performance  of  his  or 
her  official  duties,  unless,  promptly 
upon  the  incident  being  brought  to  the 
importer's  attention  by  the  authorized 
supervisor  of  the  APHIS  representative 
or  employee,  and  to  the  satisfaction  of 
that  supervisor,  the  importer  justifies 
the  incident,  takes  effective  steps  to 
prevent  a  recurrence,  or  provides 
acceptable  assurance  that  there  will  not 
be  any  recurrences;  or 

(D)  For  any  violation  of  the 
regulations  in  this  subpart. 
•        •        »        •        • 

( vi)  For  the  purposes  of  this  section, 
a  person  shall  be  deemed  to  be 
responsibly  connected  with  an 
importer's  business,  a  privately  owrned 
bird  quarantine  facility,  or  an  owner  of 
a  flock  of  origin,  if  such  person  has  an 
ownership,  mortgage,  or  lease  interest  in 
the  physical  plant  of  the  importer's 
business,  the  privately  owned  bird 
quarantine  facility,  or  the  farm  of  the 
flock  of  origin,  or  if  such  person  is  a 
partner,  officer,  director,  holder  or 
owner  of  10  per  centum  or  more  of  the 
voting  stock  of  the  importer's  business, 
the  privately  owned  bird  quarantine 
facility,  or  the  fiarm  of  the  flock  of 
origin,  or  is  an  employee  of  the 
importer's  business,  the  privately 
owned  bird  quarantine  facility,  or  the 
owner  of  the  flock  of  origin. 
*        *        •        •        * 

(viii)  If  APHIS  receives  more  than  one 
application  for  a  pennit  to  import  birds 
through  a  specified  port  of  entry  at 
approximately  the  same  time,  such  that 
APHIS  personnel  could  provide  services 
to  only  one  importer  (permit  applicant) 
who  requests  them.  APHIS  will  issue 
the  permit  to  the  first  importer  who 
meets  the  requirements  of  this  subpart 
to  deposit,  with  the  Administrator,  the 


completed  cooperative  and  trust  fund 
agreement,  accompanied  by  the  required 
deposit. 

*  *        *        •        • 

6.  In  §  92.105,  paragraph  (a)  is  revised 
to  read  as  follows: 

§92.105    Inspection  at  ttte  port  of  entry. 
(a)  All  commercial  birds,  zoological 
birds,  and  research  birds,  including 
hatching  eggs  of  ratites.  but  excluding 
other  ratites,  imported  into  the  United 
States,  must  be  inspected  by  the  port 
veterinarian  at  the  Customs  port  of 
entry,  which  may  be  any  international 
airport,  or  any  land-border  port  within 
20  miles  of  an  international  airport, 
serviced  by  Customs.  However,  hatching 
eggs  of  ratites  may  be  shipped,  in  bond, 
from  the  port  of  first  arrival  to  the 
Customs  port  of  entry  at  which  they  will 
be  quarantined,  for  inspection  at  that 
port. 

•  •        •        •        • 

7.  Section  92.106  is  amended  as 
follows: 

a.  In  paragraph  (a),  the  first  sentence 
is  revised  to  read  as  set  forth  below. 

b.  In  paragraph  (a),  the  third  sentence 
is  amended  by  removing  the  term 
"Veterinary  Services,". 

c.  In  paragraph  (a),  the  sixth  sentence 
is  amended  by  removing  the  term  "an 
approved  quarantine  facility"  and 
adding  the  term  "a  privately  owned 
quarantine  facility"  in  its  place,  and  by 
removing  the  words  "operator  of  the 
facility"  and  adding  the  word 
"importer"  in  their  place. 

d.  In  paragraph  (a),  the  seventh 
sentence  is  removed. 

e  In  paragraph  (b)(2).  the  second 
sentence  is  amended  by  removing  the 
words  "approved  by  the  Administrator 
in  accordance  with"  and  adding  the 
words  "that  meets  the  requirements  oF' 
in  their  place. 

f.  In  paragraph  (b)(4).  the  first 
sentence  is  amended  by  adding  the 
word  "or*  after  the  word  "free". 

g.  In  paragraph  (c),  the  heading  and 
introductory  text  are  revised  to  read  as 
set  forth  beJow. 

h.  Paragraph  (c)(1),  the  introductory 
text  to  paragraph  (c)(2)(i).  paragraph 
(c)(2)(i)(A)  and  (c){2)(i)(B).  and  the 
introductory  text  to  paragraph  (c)(2)(ii) 
are  revised  to  read  as  set  forth  below. 

i.  Paragraph  (c)(2)(ii)(K)  is  amended 
by  removing  the  period  at  the  end  of  the 
sentence  and  adding  a  semicolon  in  its 
place. 

j.  New  paragraphs  (c)(2)(ii)(L).  (M), 
(N),  (Oj,  and  (PJ  are  added  to  read  as  set 
forth  below. 

k.  In  paragraph  (c)(3),  the  heading  and 
introductory  text  are  revised  to  road  as 
set  forth  below. 


1.  Paragraphs  (c)(3)(i)(A)  and  (A)(1)  are 
amended  by  adding  the  term  "or  the 
incubator/hatcher  area"  after  the  term 
"bird  holding  area"  each  time  it 
appears. 

m.  Paragraph  (c)(3)(i)(A)(5)  is  revised 
to  read  as  set  forth  below.  ^ 

n.  A  new  paragraph  (c){3)(i)(A){4)  is 
added  to  read  as  set  forth  below. 

D.  Paragraph  (c)(3)(i)(B)  is  amended  by 
removing  the  term  "operator  of  the 
facility"  and  adding  the  term 
"importer"  in  its  place. 

p.  New  paragraphs  (c)(3)(ii)(A)( I)  and 
(A)(2)  are  added  to  read  as  set  forth 
below. 

q.'Paragraphs  {c)(3)(ii)(D)  and  (E)  are 
amended  by  removing  the  term  "facility 
operator"  each  time  it  appears,  and 
adding  the  terra  "importer"  in  its  place, 
r.  Paragraph  (c)(3)(iii)  is  amended  by 
removing  the  term  "opjerator  of  the 
facility"  both  times  it  appears,  and 
adding  the  term  "importer"  in  its  place. 

s.  Paragraphs  (c)(5)  and  (c)(6)  are 
removed,  and  paragraph  {c)(7)  is 
redesignated  as  paragraph  (c)(5). 

t.  In  newly  redesignated  paragraph 
(c)(5),  the  introductory  text  and 
paragraphs  (c)(5)(i)  and  (c)(5)(ii)  are 
revised  to  read  as  set  forth  below. 

u.  In  newly  redesignated  paragraph 
(c){5)(iii),  the  heading  of  the  Cooperative 
And  Trust  Fund  Agreement  is  amended 
by  removing  the  word  "OPER.«iTOR" 
and  adding  the  word  "IMPORTER"  in 
its  place,  and  by  removing  the  word 
'"Services"  and  adding  the  word 
"Service"  in  its  place. 

V.  In  newly  redesignated  paragraph 
(c){5)(iii).  the  first  undesignated 
paragraph  is  amended  by  removing  the 
word  "operator"  and  adding  the  word 
"importer"  in  its  place,  and  by 
removing  the  word  "Cooperator"  and 
adding  the  word  "Importer"  in  its  place. 

w.  Newly  redesignated  paragraph 
(c)(5)(iii)  is  amended  by  removing  the 
word  "approved"  in  the  following 
places: 
i.  First  undesignated  paragraph, 
ii.  Paragraphs  (A)(1).  (A)(3).  (A)(5). 
{A)(6),  and  {A)(8). 

iii.  Paragraph  (A)(20)  both  times  it 
appears. 
iv.  Paragraph  (B)(6). 
V.  Paragraph  (C)(1)  both  times  it 
appears. 

X.  In  newly  redesignated  paragraph 
(c)(5)(iii),  the  second  undesignated 
paragraph  is  amended  by  removing  the 
phrase  "Cooperator  represents  parties" 
and  adding  the  phrase  "Importer  is"  in 
its  place. 

y.  In  newly  redesignated  paragraph 
(c){5)(iii).  the  third  undesignated 
paragraph  is  amended  by  removing  the 
phrase  "quarantine  Eacilities  approved 
in  accordance  with  part  92. 9  CFR,  for 
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use  in  importing  birds"  and  adding  the 
phrase  "a  bird  quarantine  facility  that 
meets  the  requirements  of  paragraph  (c) 
of  this  section"  in  its  place. 

z.  Newly  redesignated  paragraph 
(c)(5)(iii)  is  amended  by  removing  the 
word  "Cooperator"  and  adding  the  word 
'Importer"  in  its  place,  in  the  following 
places: 

i.  In  the  third  and  fourth  undesignated 
paragraphs. 

ii.  Paragraphs  (A).  (A)(2).  (A)(3),  and 
(A)(4)  each  time  it  appears. 

iii.  Paragraph  (A)(14)  each  time  it 
ap{>ears. 

iv.  Paragraph  {A)(18). 

V.  Paragraph  (B)(2)  each  time  it 
appears. 

vi.  Paragraph  (B)(4). 

vii.  Paragraph  (B)(6)  each  time  it 
appears. 

viii.  Paragraph  (B)(7)  each  time  it 
appears. 

ix.  Paragraph  (C)(3). 

X.  After  paragraph  (C)(5),  below  the 
first  signature  line. 

aa.  In  newly  redesignated  paragraph 
(c)(5)(iii)(A)(2).  the  first  sentence  is 
amended  by  removing  the  phrase  "a 
quarantine  period"  and  adding  the 
phrase  "the  quarantine  period"  in  its 
place. 

bb.  In  newly  redesignated  paragraph 
(c)(5)(iii)(A)(3).  the  last  sentence  is 
revised  to  read  as  follows:  "This 
restriction  ceases  to  apply  on  the  date 
the  birds  are  released  from  quarantine." 

cc.  Newly  redesignated  paragraph 
(c)(5)(iii)(A)(5)  is  amended  by  removing 
the  reference  "92.109(c)"  and  adding 
the  reference  "92.106(c)"  in  its  place. 

dd.  In  newly  designated  paragraph 
(c)(5)(iii)(A)(18).  the  word 
"Cooperator's"  is  removed  and  the  word 
"Importer's"  is  added  in  its  place. 

ee.  Newly  redesignated  paragraph 
(c)(5)(iii)(A)(19)  is  revised  to  read  as  set 
forth  below. 

ff.  Newly  redesignated  paragraph 
(c)(5)(iii)(A)(20)  is  amended  by 
removing  the  words  "as  provided  in 
part  92  of  9  CFR"  at  the  end  of  the 
paragraph,  and  by  adding  the  words 
"contained  in  title  9,  Code  of  Federal 
Regulations,  §  92.106(c)"  in  their  place. 

gg.  Newly  redesignated  paragraphs 
(c)(5)(iii)(B)(2)  and  (B)(3)  are 
redesignated  as,  respectively, 
paragraphs  (c)(5)(iii)(B)(3)  and  (B)(2). 

hh.  Newly  redesignated  paragraph 
(c)(5)(iii)(B)(2)  is  revised  to  read  as  set 
forth  below. 

jj.  Newly  redesignated  paragraph 
(c)(5)(iii)(B)(3)  is  amended  by  removing 
the  words  "on  a  quarterly  basis,  or". 

kk.  In  newly  redesignated  paragraph 
(c)(5)(iii)(B)(6),  the  third  sentence  is 
amended  by  removing  the  words  "the 
designated  shall"  and  adding  the  words 


"the  designated  employee  shall"  in  their 
place. 

11.  In  newly  redesignated  paragraph 
(c)(5)(iii)(C)(2),  the  reference 
"(c)(7)(iii)(A)(16)"  is  removed  and  the 
reference  "(c)(5)(iii)(A)(I6)"  is  added  in 
its  place. 

mm.  In  newly  redesignated  paragraph 
(c)(5)(iii)(c)(3),  newly  redesignated 
footnote  12  is  amended  by  removing  the 
term  "operator  of  a  bird  quarantine 
facility"  and  adding  the  word 
"importer"  in  its  place. 

nn.  In  newly  redesignated  paragraph 
(c)(5)(iii)(C)(5),  the  first  sentence  is 
amended  by  removing  the  word 
"indefinitely"  and  adding  the  words 
"until  the  permitted  lot  of  birds  is 
released  fi-om  quarantine"  in  its  place. 

oo.  In  paragraph  (d),  the  introductory 
language  is  amended  by  removing  the 
word  "operator"  and  adding  the  word 
"importer"  in  its  place,  and  by 
removing  the  reference  "paragraph  (d)" 
and  adding  the  reference  "paragraph 
(c)"  in  its  place. 

§  92. 1 06    Quarantine  requirements, 
(a)  Birds  other  than  ratites  and 
hatching  eggs  of  ratites.  Each  lot  of  pet 
birds,  except  as  provided  for  in 
§  92.101(c)  of  this  part;  research  birds; 
and  commercial  birds  and  zoological 
birds,  except  ratites  and  hatching  eggs  of 
ratites,  imported  into  the  United  States 
shall  be  quarantined  for  a  minimum  of 
30  days,  and  for  such  longer  period  as 
may  be  required  by  the  Administrator, 
in  any  specific  case,  on  an  "all-in,  all- 
out"  basis,  at  a  Customs  port  of  entrj', 
at  a  USDA  quarantine  facility  when 
arrangements  have  been  made  in 
advance  by  the  importer  and  approval  is 
granted  in  the  permit  described  in 
§  92.103,  or  in  facilities  that  meet  the 
requirements  of  paragraph  (c)  of  this 
section.  •   *  * 


(c)  Standards  for  privately  owned  bird 
quarantine  facilities  and  handling 
procedures  for  importation  of  birds. 
Before  the  Administrator  will  issue  an 
import  permit  for  a  lot  of  birds,  the 
Administrator  must  determine  that  the 
privately  owned  bird  quarantine  facility 
to  be  used  to  quarantine  birds  imported 
into  the  United  States  (the  facility)  and 
its  maintenance  and  operation  meet  the 
minimum  requirements  of  paragraphs 
(c)(1)  through  (c)(5)  of  this  section,  that 
adequate  APHIS  personnel  are  available 
to  provide  services  required  by  the 
facility,  and  that  a  Cooperative  and 
Trust  Fund  Agreement  between  the 
importer  and  the  Department  has  been 
executed,  and  the  required  funds  have 
been  deposited,  in  accordance  with  that 
agreement.  The  cost  of  the  facility  and 
all  costs  associated  with  its  maintenance 


and  operation  must  be  borne  by  the 
importer,  in  accordance  with  the 
provisions  of  paragraph  (e)  of  this 
section. 

(1)  Supervision  of  the  facility.  The 
facility  shall  be  maintained  under  the 
supervision  of  the  port  veterinarian  at 
the  Customs  port  of  entry. 

(2)  •   *   * 

(i)  Location.  Each  privately  owned 
bird  quarantine  facility  shall  be  located: 

(A)  Within  the  immediate 
metropolitan  area  of  the  port  of  entry  to 
prevent  the  imported  birds,  while  in 
transit  to  the  quarantine  facility,  from 
introducing  or  disseminating  disease  to 
domestic  poultry  or  livestock. 

(B)  At  least  one-half  mile  fi-om  any 
concentration  of  avian  species,  such  as, 
but  not  limited  to.  poultry  processing 
plants,  poultry  or  bird  farms,  pigeon 
lofts,  or  other  bird  quarantine  facilities. 
Factors  such  as  prevailing  winds,  the 
efficiency  of  the  air  filtration  system  of 
the  quarantine  facility,  possible 
exposure  to  poultry  or  birds  moving  in 
local  traffic,  etc..  shall  be  taken  into 
consideration. 

(ii)  Construction.  Each  quarantine 
facility  shall  consist  of  a  single,  self- 
contained  building,  which  shall: 
•        *        *         •         * 

(LI  All  construction  must  be 
completed  before  any  permit 
application  is  submitted  in  accordance 
with  §92.103. 

(M)  An  APHIS  representative  shall 
inspect  the  facility  to  determine 
whether  the  facility  complies  with  the 
standards  set  forth  in  this  section  before 
any  permit  is  issued  in  accordance  with 
§  92.103.  Inspections  shall  take  place  at 
least  once  each  year. 

(N)  In  addition,  a  facility  for  hatching 
eggs  of  ratites,  in  which  the  hatching 
eggs  of  one  lot  may  be  quarantined  at 
the  same  time  as  the  hatched  chicks 
fi-om  the  previously  quarantined  lot, 
shall: 

(1)  Have  a  wall  or  a  wall  with  a 
lockable  door  separating  the  incubator/ 
hatcher  area  from  the  bird  (chick) 
holding  area,  and  this  wall  or  wall-with- 
door  shall  provide  an  airtight  seal 
between  the  two  areas,  shall  be 
impervious  to  water,  and  shall  be  able 
to  withstand  continued  cleaning  and 
disinfection; 

[2]  Have  a  necropsy  or  sample 
collection  area  in  both  the  incubator/ 
hatcher  area  and  the  bird  (chick) 
holding  area;  and 

(3)  Have  separate  entrances,  showers, 
toilets,  and  dressing  room  facilities  for 
the  exclusive  use  of  personnel  working 
in  the  incubator/batcher  area  and  the 
bird  (chick)  holding  area. 

(O)  The  bird  (chick)  holding  area  in 
any  facility  for  hatching  eggs  of  ratites 


shall  be  of  a  size  large  enough  to 
accommodate  75  percent  of  the 
incubator  capacity,  with  a  minimum  of 
10  square  feet  per  egg. 

(P)  If  a  facility  for  Hatching  eggs  of 
ratites  has  a  sun  room,  the  sun  room 
shall  be  connected  to  the  chick  holding 
area  by  a  wall  with  a  lockable  door.  This 
wall;  the  other  walls,  if  any;  and  the 
flooring,  must  be  impervious  to  water 
and  able  to  withstand  continued 
cleaning  and  disinfection.  All  walls  of 
the  sun  room  must  be  at  least  8  feet 
high. 

(1)  Double-mesh  screening 
impervious  to  biting  insects -(such  as 
gnats  or  mosquitoes),  or  its  equivalent, 
set  in  a  concrete  or  concrete-block  curb 
may  replace  any  of  the  exterior  walls, 
provided  this  curb  is  at  least  12  inches 
high,  impermeable  to  water,  and  able  to 
prevent  the  escape  of  wat^.  manure, 
and  debris  to  the  surrounding  area.  A  6- 
foot-high.  chain-link  fence  with  barbed 
wire  at  the  top.  or  equivalent  security 
system,  must  be  located  at  least  10  feet 
fi-om  the  double-mesh  screening;  this 
peripheral  area  must  be  vegetation-&«e. 

(2j  The  Sim  room  shall  have  a  roof, 
such  as  a  double-mesh-screened  roof  or 
a  glass  roof,  that  is  both  impervious  to 
free-flying  birds  and  biting  insects  (such 
as  gnats  or  mosquitoes)  and  capable  of 
preventing  contact  between  chicks  and 
free-flying  birds. 

(3)  Be  attended  by  personnel  working 
in  the  bird  (chick)  holding  area 

whenever  chicks  are  in  the  sun  room. 

•  •        •        *        • 

(3)  Operational  procedures.  The 
following  procedures  shall  be  observed 
at  the  facility  at  all  times. 

(i)  •  *  • 

(A)  •  •  • 

(5)  Shower  when  entering  and  leaving 
any  bird  holding  area,  any  incubator/ 
hatcher  area,  and  any  necropsy  area. 
Showering  when  moving  between  the 
incubator/hatcher  area  and  the  bird 
holding  area  is  not  required  vvhen  the 
eggs  in  the  hatching  area  and  the  chicks 
in  the  holdings  area  are  part  of  the  same 
lot; 

(4)  Work  exclusively  with  one  lot  of 
birds  until  the  lot's  release  fi-om 
quarantine,  and  have  no  contact  with 
other  birds  or  poultrj'  until  the  release 
date. 

*  •        •        •        • 

(ii)*   •  *      -  -      ■ 

(A)  *  •  • 

[l]  Hatching  eggs  of  ratites  comprising 
a  single  lot  may  be  added  to  the  facility 
in  stages,  provided  the  entire  lot  has 
been  placed  in  the  facility  no  later  than 
1 5  days  after  the  arrival  of  the  first 
shipment. 

(2)  If  hatching  eggs  of  ratites  begin  to 
batch  in  the  incubator/hatcher  area 


while  ratite  chicks  from  the  previously 
quarantined  lot  remain  in  the  bird 
(chick)  holding  area,  then  the  separate 
lots  assume  the  status  of  a  single  lot. 
and  will  be  released  from  quarantine  in 
accordance  with  paragraph  (c)(3)(ii)(A) 
of  this  section. 
•        •        •        •        • 

(5)  Cooperative  and  Trust  Fund 
Agreement  for  services  required  by 
importer  at  a  privately  owned  bird 
quarantine  facility. 

(i)  When  the  Administrator 
determines  that  a  privately  owned  bird 
quarantine  facility  meets  the 
requirements  set  forth  in  paragraph  (c) 
of  this  section,  the  Department  and  the 
importer  shall  execute  a  Cooperative 
and  Trust  Fund  Agreement,  as  specified 
in  paragraph  (c)(5)(iii)  of  this  section.  In 
conjunction  with  the  Cooperative  and 
Trust  Fund  Agreement,  the  importer 
shall  deposit  with  the  Administrator  a 
money  order  or  cashier's  check  in  an 
amount  determined  by  the 
Administrator  to  cover  all  costs  incurred 
by  the  Department  in  providing  services 
in  accordance  with  the  provisions  of  the 
Cooperative  and  Trust  Fund  Agreement. 
Any  unobligated  funds  will,  upon 
request,  be  retiuned  to  the  importer, 
after  the  birds'  release  from  quarantine. 

(ii)  The  Administrator  may  provide 
services  required  by  the  importer  at  a 

-privately  owned  quarantine  facility  for 
the  importation  of  birds  on  a  first  come, 
first  served  basis,  if  adequate  APHIS 
personnelare  available  to  provide  those 
services,  upon  determining  that  the 
importer  has  executed  a  Cooperative 

-  and  Trust  Fund  Agreement,  and  has 
deposited  funds  in  an  amount 
determined  by  the  Administrator  to  be 
sufficient  to  cover  all  costs  incurred  by 
the  Department  in  providing  services  in 
accordance  with  that  agreement,  as 
specified  in  paragraph  (c)(5)(iii)  of  this 
section. 

(iii)  •   *   * 

(A)'    •   * 

(19)  To  deposit  with  the  Service,  upon 
execution  of  this  agreement,  a  money  order 
or  cashier's  check,  in  an  amount  determined 
by  the  Administrator  to  be  sufficient  to 
defray  all  costs  incurred  by  the  S€r\'ice  in 
providing  ser\ices  required.  If  such  costs 
exceed  the  deposited  amount,  the  importer 
will  pay  for  additional  costs  incurred,  based 
on  official  accounting  records,  within  14 
days  of  receipt  of  the  bill  showing  the 
balance  due. 
•         •'•*• 

(B)  •   •   • 

(2)  To  issue  permits  3  working  days 
following  receipt  of  the  permit  application, 
depending  upon  the  availability  of  personnel 
to  provide  the  ser\'ices  required  for 
quarantine  and  the  results  of  an  APHIS 


representative's  inspection  of  the  quarantine 
facility. 

•         »         ■         •         • 

Done  in  Washington.  DC.  this  9th  day  of 
September  1994. 
Terry  L.  Medley. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  704  and  790 

Corporate  Credit  Unions  and 
Description  of  NCUA;  Request  for 
Agency  Action 

AGENCY:  National  Credit  Union 
Administration  ("NCUA"). 
ACTION:  Final  rule. 

SUMMARY:  The  NCUA  Board  recently 
established  a  new  Office  of  Corporate 
Credit  Unions.  This  new  office  is 
responsible  for  the  corporate  credit 
union  program.  The  corporate  credit 
union  program  was  previously  managed 
by  the  Office  of  Examination  and 
Insurance.  Appropriate  changes  to  the 
corporate  credit  union  regulation  and 
the  regulation  describing  NCUA's 
offices  are  made.  In  addition,  the  section 
in  the  corporate  regulation  addressing 
effective  date  and  waiver  thereof  is 
being  modified  as  the  waiver  provisions 
are  no  longer  necessary.  The  Office  of 
Information  Systems  has  been  renamed 
the  Office  of  Technology  and 
Information  Systems.  The  new  name 
and  updated  description  of  this  office  is 
reflected  in  the  regulation  describing 
NCUA's  offices. 

EFFECTIVE  DATE:  September  14,  1994. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  M.  Ulan.  Special  Counsel  to  the 
General  Counsel,  at  above  address  or 
703-518-6544. 

SUPPLEMENTARY  INFORMATION:  In  July. 
1994,  the  NCUA  Board  established  a 
new  Office  of  Corporate  Credit  Unions. 
This  new  office  is  responsible  for  the 
corporate  credit  union  program.  The 
Office  of  Examination  and  Insurance 
was  previously  responsible  for  the 
program.  All  corporate  credit  union 
functions  have  been  transferred  to  the 
new  office.  Part  790  of  the  NCUA 
Regulations  sets  forth  descriptions  of  all 
of  NCUA's  offices.  A  new  paragraph  (16) 
is  added  to  §  790.2(b)  describing  the 
Office  of  Corporate  Credit  Unions.  The 
paragraph  setting  forth  the  corporate 
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credit  union  duties  of  the  Director  of  the 
Office  of  Examination  and  Insurance 
§  790.2(b)(6){ii))  is  deleted.  There  are 
several  references  in  the  corporate  credit 
luiion  regulation  (12  CFR  part  704)  to 
the  Director.  Office  of  Examination  and 
Insurance.  These  references  (indicating 
who  corporate  credit  unions  should 
submit  reports  and  requests  to)  are  all 
changed  to  the  Director.  Office  of 
Corporate  Credit  Unions.  Section  704.16 
of  the  corporate  regulation  is  entitled 
"Effective  Date."  Part  704  was  made 
effective  in  1992  and  this  section  sets 
forth  procedures  for  a  temporary  waiver 
from  the  effective  date.  Since  there  are 
no  longer  any  outstanding  waivers,  the 
provisions  relating  to  waiver  are 
deleted. 

The  Office  of  Information  Systems  has 
been  renamed  the  Office  of  Technology 
and  Information  Services.  The 
description  of  this  office  has  been 
updated.  The  appropriate  changes  in 
name  and  description  are  made  to 
§790.2(b)(10). 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  regulation  may 
have  on  a  substantial  number  of  small 
credit  unions  (primarily  those  under  $1 
million  in  assets).  The  types  of  changes 
made  by  this  rule  have  no  economic 
impact  on  credit  unions.  These  are 
merely  housekeeping  changes. 
Therefore,  the  NCUA  Board  has 
determined  and  certifies  that,  imder  the 
authority  granted  in  5  U.S.C.  605(b).  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

Paperwork  Reduction  Act 

This  final  rule  does  not  change  any 
paperwork  requirements. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  Since  these 
are  housekeeping  changes  only,  there  is 
no  effect  on  state  interests. 

List  of  Subjects  in  12  CFR  Parts  704  and 
790 

Credit  unions. 


By  the  National  Credit  Union 
Administration  Board  on  September  6, 1994. 
Becky  Bakw. 
Secretary  of  the  Board. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble.  12  CFR  parts  704  and  790 
are  amended  as  set  forth  below. 

PART  704— CORPORATE  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1762, 1766(a),  1781, 
and  1789. 

§§704.10,  704.11, 704.13, 704.16,  Appendix 
B  to  Part  704    [Amended] 

2.  Remove  the  phrase  "Director, 
Office  of  Examination  and  Insurance" 
and  add,  in  its  place,  the  phrase 
"Director,  Office  of  Corporate  Credit 
Unions"  in  the  following  places  (the 
phrase  appears  three  times  in 

§  704.10(b)(2)): 
(a)  §  704.10(b)(2); 
(c)§  704.11(a)(1); 
(b)§  704.11(a)(2); 
(c)§  704.13(c); 
(d)  Section  c.  of  Appendix  B. 

3.  Section  704.16  is  amended  by 
removing  the  second,  third  and  fourth 
sentences. 

PART  790-DESCRIPTION  OF  NCUA; 
REQUESTS  FOR  AGENCY  ACTION 

4.  The  authority  citation  for  part  790 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766. 1789,  and 
1795f. 

5.  Section  790.2  is  amended  by 
moving  paragraph  {b)(6)(ii);  by 
redesignating  paragraph  (b)(6)(iii)  as 
paragraph  (b)(6)(ii);  by  revising 
paragraph  (b)(10)  and  adding  a  new 
paragraph  (b)(16)  as  follows: 

§790.2    Central  and  region  office 
organization. 

•        **•*.. 

(b)«  *  • 

(10)  P^ice  of  Technology  and 
Information  Services.  The  Director  of 
the  Office  of  Technology  and 
Information  Services  has  responsibility 
for  the  management  and  administration 
of  NCUA *s  information  resources.  This 
includes  the  development,  maintenance, 
operation,  and  support  of  information 
systems  which  directly  support  the 
Agency's  mission,  maintaining  and 
operating  the  Agency's  information 
processing  infrastructure,  responding  to 
requests  for  releasable  Agency 
information,  and  insuring  all  related 
material  security  and  integrity  risks  are 
recognized  and  controlled  as  much  as 
possible. 
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(16)  P^ice  of  Corporate  Credit 
Unions.  The  Director.  Office  of 
Corporate  Credit  Unions,  manages 
NCUA's  corporate  credit  union  program 
in  accordance  with  established  policies 
and  the  corporate  regulation.  The 
Director's  duties  include  directmg 
chartering,  examination  and  supervision 
programs  to  promote  and  assure  safety  . 
and  soundness;  managing  NCUA's 
corporate  resources  to  meet  program 
objectives  in  the  most  economical  and 
practical  maimer,  and  maintaining  good 
public  relations  with  public,  private  and 
governmental  organizations,  corporate 
credit  union  officials,  credit  union 
organizations,  and  other  groups  which 
have  an  interest  in  corporate  credit 
union  matters. 
•        •        •        •        • 

[PR  Doc.  94-22748  Filed  9-13-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  135 
[Docket  No.  88P-02S1] 

Frozen  Desserts:  Removal  of 
Standards  of  Identity  for  Ice  Milk  and 
Goat's  Milk  Ice  Milk;  Amendment  of 
Standards  of  Identity  for  Ice  Cream  and 
Frozen  Custard  and  Goafs  Milk  Ice 
Creani 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  remove  the  standard  of 
identity  for  ice  milk;  to  amend  the 
standard  of  identity  for  ice  cream  and 
frozen  custard  to  provide  for  the  use  in 
these  foods  of  safe  and  suitable 
sweeteners  and  of  skim  milk  that  may 
be  concentrated,  and  from  which  part  or 
all  of  the  lactose  has  been  removed  by 
a  safe  and  suitable  procedure;  and  to 
amend  the  standard  of  identity  for  ice 
cream  and  frozen  custard  to  provide  for 
the  optional  use  of  hydrolyzed  milk 
proteins  as  stabilizers  in  the  food  at  a 
level  not  to  exceed  3  percent  by  weight 
to  ice  cream  mix  containing  not  less  that 
20  percent  total  milk  solids,  provided 
that  any  whey  and  modified  whey 
products  used  contribute,  singly  or  in 
combination,  not  more  than  25  percent 
by  weight  of  the  total  nonfat  milk  solids 
content  of  the  finished  food.  To  ensure 
consistency  with  the  removal  of  the 
standard  of  identity  for  ice  milk  and  thf> 
changes  in  the  standard  of  identity  for 


ice  cream  and  frozen  custard.  FDA  also 
Is  removing  the  standard  of  identity  for 
goat's  milk  ice  milk  and  making 
comparable  changes  in  the  standard  of 
identity  for  goat's  milk  ice  cream,  which 
cross-references  the  standard  of  identity 
for  ice  cream  and  frozen  custard.  FDA 
finds  that  these  actions  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers.  FDA  is  also  requiring  that 
all  sweeteners  other  than  nutritive 
carbohydrate  sweeteners  used  in  these 
foods  be  declared  as  part  of  the  name  of 
the  food.  This  requirement  will 
terminate  after  a  period  of  3  years.  After 
that  time,  the  use  of  these  sweeteners 
will  only  have  to  be  reflected  in  the" 
ingredient  statement  for  these  products. 
DATES:  Effective  September  14,  1995;      ~ 
written  objections  and  requests  for  a 
hearing  by  October  14,  1994. 
Compliance  with  this  regulation  may 
begin  on  September  14, 1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Farklawn  Dr.. 
Rockville,  MD  20857.    - 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  E.  Cole,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-158).  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202-205-5099. 
SUPPLEMENTARY  INFORMATION: 

I.  Badcground 

In  the  Federal  Register  of  January  6. 
1993  (58  FR  520),  FDA  published  a 
proposed  rule:  (1)  To  remove  the 
standards  of  identity  for  ice  milk    • 
(§  135.120  (21  CFR  135.120))  and  goat's 
milk  ice  milk  (§  135.125  (21  CFR 
135.125));  and  (2)  to  amend  the 
standards  of  identity  for  ice  cream  and 
frozen  custard  (§  135.110  (21  CFR 
135.110))  and,  by  cross-reference,  goat's 
milk  ice  cream  (§135.115(21  CFR 
135.115))  to  provide  for  the  use  in  these 
foods  of  safe  and  suitable  sweeteners 
and  of  skim  milk  that  may  be 
concentrated  and  from  which  part  or  all 
of  the  lactose  has  been  removed  by  a 
safe  and  suitable  procedure.  The  agency 
also  requested  information  on  the  use  of 
other  milk-derived  protein  ingredients 
such  as  milk  protein  hydrolysates. 
Interested  persons  were  given  until 
March  8, 1993,  to  comment. 

II.  Comments  and  the  Agency's   ' 
Responses 

In  response  to  the  proposal.  FDA 
received  46  letters,  each  containing  one 
or  more  comments  from  food 
companies,  ingredient  suppliers, 
industry  trade  associations.  State 
government  agencies,  and  consiuners. 
All  of  the  comments  favored  the 


removal  of  the  standards  of  identity  for 
ice  milk  (§  135.120)  and  goat's  milk  ice 
milk  (§  135.125).  One  comment 
addressed  an  issue  (i.e.,  the  need  for 
uniformity  in  the  size,  style,  and  color 
of  the  type  used  in  food  labeling)  that 
is  outside  the  scope  of  this  proposal  and 
that  will  not  be  discussed  here. 

Several  comments  suggested 
modifications  in,  or  were  opposed  to. 
various  provisions  of  the  proposal  to 
cunend  the  standards  of  identity  for  ice 
cream  (§  135.110)  and.  by  cross- 
reference,  goat's  milk  ice  cream 
(§  135.115).  A  summary  of  these 
comments  and  the  agency's  responses 
follow 

A.  Safe  and  Suitable  Ingredients 

1.  Sweeteners 

FDA  proposed  (58  FR  520  at  523  and 
524)  to  amend  the  standards  of  identity 
for  ice  cream  and,  by  cross-reference, 
goat's  milk  ice  cream  to  permit  the  use 
of  safe  and  suitable  sweeteners 
{§  135.110(a)(1)  and  §  135.115(a))  as  long 
as  the  presence  of  sweeteners  other  than 
nutritive  carbohydrate  sweeteners  is 
declared  by  their  common  or  usual 
name  on  the  principal  display  panel  of 
the  label  as  part  of  the  statement  of 
identity,  and  as  long  as  the  labeling  of 
ice  cream  products  sweetened  with  such 
sweeteners  complies  with  the  applicable 
provisions  of  §  105.66  (21  CFR  105.66) 
(proposed  §  135.nO(e)(7)  and  proposed 
§  135.115(c)(2)).  The  agency  specifically 
requested  comments  on  the  need  for, 
and  appropriateness  of,  these  proposed 
changes.  The  comments  generally 
supported  permitting  alternative 
sweeteners  (safe  and  suitable  sweeteners 
other  than  nutritive  carbohydrate 
sweeteners)  in  ice  cream.  Some 
comments,  however,  questioned  the 
proposed  declaration  requirements  for 
alternative  sweeteners.  These  comments 
are  addressed  below. 

1.  Several  comments  opposed  the 
requirement  that  the  presence  of 
alternative  sweeteners  be  declared  in 
the  statement  of  identity,  as  provided  in 
proposed  §  135.110(e)(7).  TTiese 
comments  stated  that  the  existing 
regulations  for  the  labeling  of  specific 
alternative  sweeteners  adequately 
inform  consumers  of  the  presence  of 
alternative  sweeteners  in  foods.  These 
comments  also  expressed  the  view  that 
there  is  no  need  to  establish  special 
front  panel  labeling  requirements  for 
alternative  sweeteners  in  ice  cream,  and 
that  such  a  requirement  would 
contribute  to  label  clutter  on  products  in 
which  manufacturers  use  more  than  one 
alternative  sweetener  in  their 
formulation. 


These  comments  noted  that  the 
proposed  declaration  requirement 
singles  out  ice  cream  for  special  labeling 
that  is  not  applied  to  other  standardized 
foods,  and  that  such  a  requirement  also 
singles  out  alternative  sweeteners  for 
special  labeling  that  is  not  applied  to 
other  ingredients,  mciuding  nutritive 
carbohydrate  sweeteners.  These 
comments  further  argued  that  milk  and 
dairy  components,  not  sugar,  are  the 
defining  characteristics  of  ice  cream. 
These  comments  expressed  the  view 
that  use  of  the  name  "ice  cream"  vrith 
a  nutrient  content  claim  in  the 
statement  of  identity,  and  the  obligatory 
referral  statement  that  directs 
consumers  to  the  information  panel, 
would  signal  to  consumers  that  the 
product  differs  hopi  the  traditional 
standardized  food. 

FDA  proposed  to  require  that 
alternative  sweeteners  be  declared  by 
their  common  or  usual  name  on  the 
principal  display  panel  of  the  label  as 
part  of  the  statement  of  identity  because 
of  the  agency's  tentative  conclusion  that 
ice  cream  sweetened  with  alternative 
sweeteners  is  a  distinctly  different 
product  than  that  sweetened  with 
nutritive  carbohydrate  sweeteners.  The 
agency  proposed  this  requirement  to 
ensure  that  ice  cream  sweetened  with 
alternative  sweeteners  is  clecu-ly 
distinguishable  from  the  traditional 
food,  and  so  that  consumers  who  want 
to  avoid  ice  cream  that  contains 
alternative  sweeteners  will  be  able  to  do 
so.  In  the  proposal,  the  agency 
tentatively  concluded  that  it  is 
necessary  to  inform  consumers  of  the 
presence  of  alternative  sweeteners  in  ice 
cream  under  sections  201(n)  and  403(a) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321  (n)  and 
343(a)). 

Based  on  its  consideration  of  the 
comments,  the  agency  has  confirmed  its 
view  that  consiuners  should  be  advised 
through  labeling  on  the  principal 
display  panel  of  the  label  or  other 
labeling,  including  restaurant  menus 
and  ice  cream  shop  and  parlor  listings, 
when  ice  cream  products  are  made  with 
sweeteners  other  than  nutritive 
carbohydrate  sweeteners.  Currently, 
such  products  are  labeled  as  "frozen 
desserts"  or  by  some  other  name  that  is 
not  confusingly  similar  to  the 
standardized  term  "ice  cream."  When 
the  amendments  to  §§  135.110  and 
135.115  set  forth  below  become 
effective,  products  that  differ  from 
traditional  ice  cream  in  that  they 
contain  alternative  sweeteners  would  be 
subject  to  being  labeled  simply  as  "ice 
cream"  but  for  the  clarification  of  the 
diflierences  between  these  products  and 
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traditional  ice  cream  that  the  agency  has 
decided  to  require. 

FDA  does  not  agree  that  the  existing 
regulations  for  the  labeling  of  specific 
alternative  sweeteners  adequately 
inform  consimiers  of  the  presence  of 
these  sweeteners  in  ice  cream.  It  is  true 
that  manufactxu^rs  must  declare  the 
presence  of  aspartame  and  of  saccharin 
in  a  food  on  the  food  label.  The  label  of 
ice  cream  that  contains  aspartame  will 
have  to  bear  either  on  the  principal 
display  panel  or  on  the  information 
panel  in  a  prominent  and  conspicuous 
maimer  tMe  statement: 
"PHENYLKETONURICS:  CONTAINS 
PHENYLALANINE."  as  specified  in 
§  172.804(e)(2)  (21  CFR  172.804(e)(2)). 
The  label  of  ice  cream  that  contains 
saccharin  will  have  to  t)ear  in  a 
conspicuous  place  on  such  label  and 
labeling  as  proximate  as  possible  to  the 
name  of  such  food,  the  statement:  "USE 
OF  THIS  PRODUCT  MAY  BE 
HAZARDOUS  TO  YOUR  HEALTH. 
THIS  PRODUCT  CONTAINS 
SACCHARIN  WHICH  HAS  BEEN 
DETERMINED  TO  CAUSE  CANCER  IN 
LABORATORY  ANIMALS."  as 
specified  in  section  403(o)(2)  of  the  act 
(21  U.S.C.  343(o)(2)).  In  neither  case, 
however,  is  there  a  specific  requirement 
that  the  statements  appear  on  the 
principal  display  panel  of  the  ice  cream 
label  as  is  the  case  under  §  135.110(f)(7) 
(proposed  as  §  135.110(e)(7)).  Further, 
there  is  no  legal  or  regulatory 
requirement  for  special  labeling 
statements  on  the  principal  display 
panel  to  inform  consumers  that  ice 
cream  contains  other  alternative 
sweeteners  (e.g..  sorbitol,  acesulfame  K). 
Without  §  135.110(f)(7),  there  need  not 
be  anything  on  the  principal  display 
panel  to  call  consumers*  attention  to  the 
presence  of  alternative  sweeteners  in  ice 
cream.  Thus,  FDA  finds  that  there 
would  not  be  adequate  notice  of  the 
presence  of  these  sweeteners  without 
this  provision. 

FDA  does  not  agree  that  the 
declaration  requirement  singles  out  ice 
cream  sweetened  with  alternative 
sweeteners  for  special  labeling.  FDA  has 
established  a  number  of  standards  of 
identity  specifically  for  artificially 
sweetened  versions  of  traditional  foods, 
such  as  canned  fruits,  so  that  the 
artificially  sweetened  versions  of  these 
foods  are  distinguishable  from  their 
traditinnal  counterparts  that  are 
sweetened  with  nutritive  carbohydrate 
sweeteners.  These  artificially  sweetened 
versions  of  traditional  foods  are 
identified  as  such  through  label 
declaration  on  the  principal  display 
panel. 

As  an  example,  the  standard  of 
identity  in  §  145.170  (21  CFR  145.170) 


for  caimed  peaches  provides  for  the 
addition  of  safe  and  suitable  nutritive 
carbohydrate  sweeteners  (e.g..  com 
sirup,  invert  sugar  sirup,  sugar,  dried 
glucose  sirup,  or  cane  sirup)  to  the 
packing  medium.  The  name  of  this  food 
is  "peaches"  as  prescribed  in 
§  145.170(a)(4).  By  contrast,  the 
standard  of  identity  in  §  145.171  (21 
CFR  145.171)  for  artificially  sweetened 
canned  peaches  conforms  to  the 
definition  and  standard  of  identity  in 
§  145.170  for  canned  peaches  except 
that  it  provides  for  the  use  of  water 
artificially  sweetened  with  saccharin, 
with  sodium  saccharin,  or  with  a 
combination  of  both,  as  the  packing 
medium.  The  name  of  this  food  is 
"artificially  sweetened  peaches." 

Traditionally,  sugar  (or  other  nutritive 
carbohydrate  sweeteners),  as  well  as 
milk  and  cream  (or  dairy  products  of 
equivalent  composition),  defines  the 
food  known  as  "ice  cream."  In 
establishing  the  standard  of  identity  for 
ice  cream,  the  findings  of  fact  (August 
8, 1950, 15  FR  5112  at  5114)  gave  the 
following  definition  of  ice  cream: 

Ice  crearn  is  the  common  and  usual  name 
of  the  frozen  product  made  from  cream  or  a 
mixture  of  milk  and  cream  (or  a  combination 
of  dairy  products  of  equivalent  composition), 
sweetened  with  sugar  or  other  suitable 
sweetening  agent,  and  containing  natural  or 
imitation  flavorings  or  other  food  ingredients, 
such  as  cocoa,  &-uit,  and  nuts,  to  characterize 
it  as  a  kind  of  ice  cream. 
Although  the  findings  of  fact  stated  that 
sugar  is  the  most  common  sweetening, 
agent  in  ice  cream,  the  findings  of  fact 
also  stated  that  a  number  of  other 
nutritive  carbohydrate  sweeteners  (e.g.. 
dextrose,  invert  sugar,  com  sirup,  maple 
sirup,  honey,  brown  sugar)  are  suitable 
for  sweetening  ice  cream. 

Based  on  the  foregoing,  the  agency 
believes  that  consumers  have 
traditionally  understood  that  "ice 
cream"  is  a  food  that  is  sweetened  with 
nutritive  carbohydrate  sweeteners.  The 
agency  is  adopting  §§  135.110(f)(7)  and 
135.115(c)(2)  to  ensure  that  consumers 
will  be  able  to  distinguish  the 
traditional  food  that  is  sweetened  with 
nutritive  carbohydrate  sweeteners  from 
ice  cream  sweetened  with  alternative 
sweeteners.  The  common  or  usual  name 
of  the  latter  food  is  "ice  cream 

sweetened  with : ," 

the  blank  being  filled  in  with  the 
common  or  usual  name  of  any 
alternative  sweeteners  used  in  the  food. 

FDA  advises  that,  as  a  consequence  of 
this  action,  modified  ice  cream  pror!arts 
made  in  conformance  with  the  ger.f:ral 
definition  and  standard  of  identity  in 
§  130.10  (21  CFR  130.10)  that  are  named 
by  use  of  a  nutrient  content  claim  and 
the  standardized  term,  and  that  contain 
altemative  sweeteners,  must  include  the 


common  or  usual  names  of  these 
sweeteners  in  their  statement  of 
identity,  e.g.,  "reduced  fat  ice  cream 

sweetened  with ,"  the 

blank  being  filled  with  the  common  or 
usual  name  of  any  altemative 
sweeteners  used  in  the  food. 

The  agency  finds  that  §§  135.1 10(0(7) 
and  135.115(c)(2)  will  provide  for 
adequate  notice  to  consumers  that  safe 
and  suitable  sweeteners  other  than 
nutritive  carbohydrate  sweeteners  are 
present  in  the  ice  cream  or  goat's  milk 
ice  cream,  and  that  the  information 
required  under  these  provisions  is 
necessary  to  allow  consumers  to  make 
informed  purchasing  decisions  in  the 
marketplace.  Thus,  FDA  concludes  that 
this  action  will  promote  honesty  and 
fair  dealing  in  the  interest  of  consumers, 
and  the  agency  is  amending  these 
regulations  accordingly,  as  set  forth 
below. 

FDA  concludes,  however,  that 
labeUng  to  distinguish  ice  cream 
products  sweetened  with  altemative 
sweeteners  from  those  sweetened  with 
nutritive  carbohyHrate  sweeteners  will 
not  be  necessary  after  consumers  have 
become  aware  of  the  fact  that  some  ice 
cream  products  are  made  with  nutritive 
carbohydrate  sweeteners,  and  others 
with  altemative  sweeteners,  and  have 
had  a  period  of  time  to  become  familiar- 
with  such  foods.  Thus,  the  regulations 
set  out  below  (§§  135.110(f)(7)  and 
135.115(c)(2))  only  require  that  the 
name  of  the  altemative  sweeteners  be 
included  as  part  of  the  name  of  the  food 
for  3  years  following  the  effective  date 
of  the  regulation.  At  the  end  of  3  years, 
this  requirement  will  terminate,  and  the 
presence  of  altemative  sweeteners  will 
only  have  to  be  declared  as  part  of  the 
ingredient  list.  FDA  believes  that  3  years 
is  an  adequate  amount  of  time  for 
people  to  become  aware  that  "ice 
cream"  may  be  made  with  either 
nutritive  carbohydrate  sweeteners  or 
altemative  sweeteners,  and  thus  that  it 
is  necessary  to  check  the  ingredient  list. 
Three  years  represented  the  amount  of 
time  necessary  for  "canola  oil"  to 
become  the  accepted  common  or  usual 
name  for  low-erucic  acid  rapeseed  oil 
(see  50  FR  3755,  January  21, 1985  and 
53  FR  52652,  December  29.  1988).  Based 
on  this  precedent,  the  agency  finds  that 
a  similar  amount  of  time  is  appropriate 
here. 

2.  One  comment  objected  to  the 
proposed  labeling  requirement  that  ice 
cream  sweetened  with  altemative 
sweeteners  be  labeled  to  comply  with 
the  requirements  of  §  105.66. 

In  the  proposal,  FDA  noted  that  foods 
that  are  sweetened  with  one  or  more 
artificial  sweeteners  are  foods  for 
special  dietary  use  under  §  105.3(a)(2) 


The  agency  proposed  in  §  135.110(e)(7) 
for  ice  cream,  and  in  §  135.115(c)(2)  for 
goafs  milk  ice  cream,  to  require  that 
when  these  foods  are  sweetened  with 
altemative  sweeteners,  they  must  be 
labeled  to  comply  with  the  requirements 
of  §  105.66  because  FDA  anticipated 
that  these  foods  would  be  represented 
for  special  dietary  use  because  of  their 
usefulness  in  helping  to  reduce  or 
maintain  body  weight.  Such  foods  must 
comply  with  the  labeUng  requirements 
of  §  105.66  (i.e..  they  must  bear  special 
labeling  statements  such  as  "low 
calorie"  and  "reduced  calorie"). 

FDA  acknowledges  that  the 
requirements  prescribed  in  §  105.66  may 
not  always  apply  to  the  labeling  of  ice 
cream  sweetened  with  altemative 
sweeteners.  There  may  be  instances  in 
which  ice  cream  sweetened  with 
altemative  sweeteners  wrill  not  purport 
to  be,  or  will  not  be  represented  to  be. 
for  special  dietary  use  because  of  its 
usefulness  in  reducing  or  maintaining 
body  weight.  For  instance,  a 
manufacturer  may  replace  all  of  the 
nutritive  carbohydrate  sweeteners  in  ice 
cream  with  altemative  sweeteners  but 
not  reduce  the  fat  content  sufficiently 
for  the  food  to  be  "reduced  calorie,"  or 
a  manufacturer  may  replace  some  of  the 
nutritive  carbohydrate  sweeteners  in  ice 
cream  with  altemative  sweeteners  but 
not  reduce  the  level  of  nutritive 
carbohydrate  sweeteners  sufficiently  for 
the  food  to  be  "reduced  calorie." 
Therefore,  even  though  the  ice  cream  is 
sweetened  with  altemative  sweeteners, 
it  would  not  qualify  for  the  use  of  terms 
such  as  "low  calorie"  or  "reduced 
calorie"  or  another  comparative  caloric 
claim  in  compliance  with  part  101 
because  the  manufacturer  has  not 
reduced  the  fat  or  carbohydrate  levels  in 
the  food  sufficiently  to  permit  the  use  of 
such  terms  on  the  food  label.  The 
agency  recognizes  that,  in  such 
instances,  the  food  need  not  be  labeled 
in  compliance  with  §  105.66.  However, 
in  instances  in  which  ice  cream 
sweetened  with  altemative  sweeteners 
does  purport  to  be,  or  is  represented,  for 
special  dietary  use  because  of  its 
usefulness  in  reducing  or  maintaining 
weight,  it  must  bear  special  label 
statements  in  accordance  with  §  105.66. 
If  ice  cream  sweetened  with  altemative 
sweeteners  is  represented  for  special 
dietary  use  because  of  its  usefulness  in 
the  diet  of  diabetics,  the  food  must  be 
labeled  to  comply  with  the  requirements 
of  §103.67. 

Therefore,  to  reflect  these  facts,  FDA 
has  revised  proposed  §  135.110(e)(7) 
(redesignated  as  §  135.110(f)(7))  to 
delete  the  statement  that  ice  cream 
sweetened  with  safe  and  suitable 
sweeteners  other  than  nutritive 


carbohydrate  sweeteners  must  be 
labeled  to  comply  with  the  requirements 
of  §  105.66  and  to  state  instead:  "If  the 
food  purports  to  be  or  is  represented  for 
special  dietary  use,  it  shall  bear  labeling 
in  accordance  with  the  requirements  of 
part  105  of  this  chapter."  In  addition, 
the  agency  has  made  a  similar  revision 
to  §  135.115(c)(2)  for  goafs  milk  ice 
cream. 

3.  One  comment  expressed  concern 
that  FDA  would  require  ingredients  that 
are  not  foimd  in  traditional  ice  cream, 
such  as  safe  and  suitable  sweeteners 
other  than  nutritive  carbohydrate 
sweeteners,  to  be  idemified  by  an 
asterisk  in  the  ingredient  statement  on 
the  label  of  ice  cream  in  accordance 
with  the  general  definition  and  standard 
of  identity  in  §130.10. 

This  comment  is  incorrect.  In 
§  130.10,  FDA  established  requirements 
for  foods  named  by  use  of  a  nutrient 
content  claim  and  a  standardized  term. 
The  comment  specifically  refers  to  the 
requirement  in  §  130.10(f)(2)  that 
ingredients  used  to  produce  such  a  food, 
but  that  are  not  provided  for  in  the 
standard  of  identity  for  the  traditional 
food  that  the  new  food  resembles,  and 
for  which  it  substitutes,  be  identified 
with  an  asterisk  in  the  statement  of 
ingredients.  The  agency  is  amending  the 
ice  cream  standard  in  §  135.110(a)(1)  to 
provide  for  the  use  of  safe  and  suitable 
sweeteners,  both  nutritive  and 
nonnutritive.  in  ice  cream.  Thus,  safe 
and  suitable  sweeteners  other  than 
nutritive  carbohydrate  sweeteners  are 
now  provided  for  in  the  standard  of 
identity  for  "ice  cream."  As  a  result, 
§  130.10(f)(2)  does  not  apply  to  safe  and 
suitable  altemative  sweeteners;  such  as 
aspartame  or  acesulfame  K,  used  in  a 
modified  ice  cream  product.  As  a  resuh. 
in  making  a  "reduced  calorie"  ice 
cream,  manufacturers  who  replace  some 
or  all  of  the  nutritive  carbohydrate 
sweeteners  in  the  food  with  one  or  more 
safe  and  suitable  altemative  sweeteners 
will  not  need  to  identify  these  safe  and 
suitable  sweeteners  with  an  asterisk  in 
the  ingredient  statement  on  the  label  of 
the  modified  product  although  they  will 
need  to  identify  these  sweeteners  on  the 
principal  display  panel  for  the  next  3 
years. 

2.  Dairy  Ingredients 

The  standard  of  identity  for  ice  cream 
(§  135.110)  provides  for  the  optional  use 
of  one  or  more  of  the  specific  dairy 
ingredients  listed  in  §  135.110(b).  In 
view  of  the  wide  range  of  optional  dair)' 
ingredients  listed  by  name  or  by  the 
process  by  which  they  are  derived  in 
§  135.110(b),  FDA  invited  conunents  on 
whether  the  specific  names  should  be 
deleted  from  §  135.110(b),  and  whether 


the  standard  should  be  amer-ied  to 
provide  for  the  use  of  any  sr  •  and 
suitable  dairy  ingredient  (58  FR  520  at 
525).  In  addition,  the  agency  specifically 
requested  that  any  comments 
supporting  the  use  of  a  collective  term 
such  as  "dairy  ingredient"  provide  a 
definition  for  the  term  that  will  faciUtate 
proper  interpretation  of  any  regulation 
that  may  result. 

4.  Several  comments  requested  that 
FDA  revise  §  135.110(b)  to  provide  for 
the  use  of  any  safe  and  suitable  dairy- 
ingredient.  The  comments  stated  that 
the  current  list  of  specific  optional  dairy 
ingredients  unnecessarily  limits  the 
types  of  dairy  ingredients  that  may  be 
used  in  ice  cream  products  and  impedes 
the  development  of  iimovative 
technologies  for  the  production  of  new 
ingredients  for  use  in  ice  cream 
products. 

One  comment  suggested  that  the  term 
•dairy  ingredient"  be  defined  as  an 
ingredient  processed  by  any  safe  and 
suitable  process  from  cow's  or  goat's 
milk.  Another  comment  merely  stated 
that  the  definition  of  "dairy  ingredient" 
should  include  ingredients  that  have  the 
same  physical  composition  that  occurs 
in  natural  milk,  as  well  as  ingredients 
that  have  been  modified  physically  but 
that  have  not  been  substantially  altered 
chemically. 

In  establishing  the  standard  of 
identity  for  ice  cream,  the  findings  of 
fact  (15  FR  5112  at  5114)  stated  that  ice 
cream  is  essentially  a  sweetened  milk 
and  cream  product,  and  that  it  is  made 
from  cream,  or  a  mixture  of  milk  and 
cream  (or  a  combination  of  dairy- 
products  of  equivalent  composition)  and 
sugar  or  other  suitable  sweetening  agent. 
The  ice  cream  standard  included  a 
specific  listing  of  optional  dairy 
ingredients  that  FDA  considered  to  be 
suitable  for  use  in  ice  cream.  These 
dairy  ingredients  were  restricted  to  the 
following:  Cream,  butter,  milk, 
concentrated  milk,  evaporated  milk, 
sweetened  condensed  milk,  dried  milk, 
skim  milk,  concentrated  (evaporated  or 
condensed)  skim  milk,  superheated 
condensed  skim  milk,  sweetened 
condensed  skim  milk,  dried  skim  milk, 
sweet  cream  buttermilk,  condensed 
sweet  cream  buttermilk,  dried  sweet 
cream  buttermilk,  and  sweetened  skim 
milk  which  has  been  concentrated  and 
from  which  part  of  the  lactose  has  been 
removed  after  crystallization.  However, 
in  establishing  the  ice  cream  standard, 
FDA  also  recognized  that  certain 
ingredients  that  were  derived  in  part 
from  milk,  but  that  were  no  longer 
equivalent  in  composition  to  milk,  were 
not  suitable  for  use  in  ice  cream  because 
they  were  so  changed  that  they  had  lost 
the  characteristics  of  milk  and  cream. 
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including  a  large  proportion  of  their 
water-soluble  vitamins  and  minerals  (15 
FR  5112  at  5115).  Thus,  to  ensure  the 
integrity  of  ice  cream,  the  agency  did 
not  provide  for  the  use  of  such 
ingredients  in  the  food. 

Since  the  standard  of  identity  for  ice 
creeim  was  first  published,  technological 
advances  in  the  dairy  industry  have 
increased  the  number,  variety,  and 
availability  of  ingredients  derived  from 
dairy  sources.  These  developments  have 
made  less  and  less  obvious  the 
boundary  between  dairy  ingredients  and 
other  ingredients  that  may  be  derived 
from  dairy  sources  but  that  are  not  dairy 
ingredients. 

CK'er  the  years,  the  list  of  optional 
dairy  ingredients  permitted  in  ice  cream 
has  gradually  grown  to  include  various 
forms  of  milk,  skim  milk,  cream,  butter. 
and  whey  products,  although  there  are 
certain  restrictions  on  the  level  of  use  of 
the  last  type  of  ingredients  (i.e..  any 
whey  and  modified  whey  products  used 
can  contribute,  singly  or  in 
combination,  not  more  than  25  percent 
by  weight  of  the  total  milk  solids 
content  of  the  finished  food 
(§  135.110(b)).  In  addition,  the  ice  cream 
standard  permits  the  optional  use  of 
caseinates  with  certain  restrictions  on 
their  levels  of  use  in  the  food  (i.e.,  they 
may  be  added  to  ice  cream  mix 
containing  not  less  than  20  percent  total 
milk  sohds  (§  135.110(c)),  but  FDA  does 
not  consider  caseinates  to  be  dairy 
ingredients. 

FDA  finds  that  to  ensure  the  integrity 
of  ice  cream,  any  definition  for  the  term 
"dairy  ingredient"  must  differentiate 
between  dairy  ingredients  and  other 
ingredients  that  may  be  derived  from 
dairy  sources  but  that  are  not  suitable  as 
replacements  for  the  milk  solids  in  ice 
cream,  or  that  are  suitable  only  when 
used  in  limited  amounts  because  they 
are  no  longer  equivalent  in  composition 
to  milk  and  cream.  In  the  manufacture 
of  these  dairy-derived  ingredients  such 
as  caseinates,  changes  are  made  that 
make  them  different  from  milk  and 
cream.  For  example,  in  making 
caseinates,  the  calcium  normally 
present  in  the  naturally  occiuring  casein 
of  milk  may  be  replaced  with  sodium. 
In  addition,  if  casein  or  caseinates  alone 
are  used  to  replace  the  protein  of  milk, 
the  protein  quality  of  the  ice  cream  may 
be  decreased  because  the  protein 
efficiency  ratio  for  whole  milk  protein  is 
higher  than  that  for  casein. 

The  definitions  for  "dairy  ingredient" 
that  were  suggested  by  the  comments  do 
not  distinguish  dairy  ingredients  from 
dairy-derived  ingredients.  Without  an 
adequate  definition  for  this  term.  FDA  is 
hesitant  to  expand  the  list  of  optional 
ingredients  permitted  for  use  in  ice 


cream  in  §  135.110(b)  to  allow  for  "dairy 
ingredients"  because  of  the  problems 
that  use  of  the  term  will  engender.  Thus, 
the  agency  is  retaining  the  list  of 
optional  dairy  ingredients  that  may  be 
used  in  ice  cream  and  is  not  providing 
for  the  general  category  designation  of 
safe  and  suitable  dairy  ingredients  in 
§  135.110(b). 

3.  Milk  Protein  Hydrolysates 

In  the  Federal  Register  of  January  22. 
1991  (56  FR  2149).  FDA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  announcing  the  filing  of 
petitions  that  requested,  among  other 
things,  the  establishment  of  new 
standards  of  identity  for  "lowfat  ice 
cream"  and  "nonfat  ice  cream"  and  a 
change  in  the  name  of  the  standardized 
food  known  as  "ice  milk"  to  "reduced 
fat  ice  cream."  Interested  persons  were 
given  until  March  25, 1991.  to  comment. 

One  comment  received  in  response  to 
the  ANPRM  requested  that  FDA  amend 
the  ice  cream  standard  in  §  135.110  to 
provide  for  the  use  of  safe  and  suitable 
milk-derived  protein  ingredients  other 
than  caseinates,  provided  that  the  milk 
solids  content  minimums  required  by 
the  standards  are  otherwise  met  (58  FR 
520  at  525).  The  comment  stated  that 
these  "other  milk  protein  ingredients" 
include  milk  protein  hydrolysates 
(enzyme-modified  milk  protein)  and 
milk  protein  isolates  (caseinates  and 
whey  protein  co-isolates).  The  comment 
maintained  that  the  use  of  milk  proteins 
other  than  caseinates  contributes  to 
aeration  of  frozen  lowfat  dairy  desserts, 
thereby  improving  the  body  and  texture 
of  these  products,  and  that  their  use  will 
not  reduce  the  nutritional  value  of 
standardized  dairy  products.  It  further 
stated  that  these  ingredients  are  safe  and 
suitable  for  use  in  other 
nonstandardized  foods  such  as  frozen 
yogurt,  coffee  whiteners,  infant 
formulas,  fortified  cereals,  and  medical 
foods. 

In  the  proposal,  FDA  acknowledged 
that  milk  protein  hydrolysates  are 
generally  recognized  as  safe  (GRAS)  and 
are  now  used  in  many  foods  (58  FR  520 
at  525).  The  agency  specifically  invited 
comments  on  the  nature  of,  and  the 
need  for,  milk  protein  hydrolysates  in 
ice  cream;  on  the  proposed  levels  of  use 
for  these  ingredients;  on  their  suitability 
to  perform  technical  functions  in  the 
food;  and  on  any  possible  adverse 
effects  from  their  use.  The  agency  stated 
that  it  would  consider  providing  for  the 
use  of  these  ingredients  in  any  final 
regulation  that  resulted  from  the 
proposal  if  the  comments  that  it 
received  on  this  issue  adequately 
supported  the  need  for  these  ingredients 
in  ice  cream. 


FDA  already  provides  for  the  optional 
use  of  modified  whey  products,  which 
would  include  whey  protein  isolates,  as 
well  as  for  the  optional  use  of 
caseinates,  in  ice  cream  within  the 
limitations  set  forth  in  the  ice  cream 
standard.  The  ice  cream  standard  in 
?  135.110(b)  permits  the  use  of  modified 
whey  products  that  are  GRAS  for  use  in 
the  food,  provided  that  any  whey  and 
modified  whey  products  used 
'  contribute,  singly  or  in  combination,  not 
more  than  25  percent  by  weight  of  the 
total  nonfat  milk  solids  content  of  the 
finished  food.  Further,  the  ice  cream 
standard  permits  the  optional  use  of 
caseinates  in  ice  cream  mix  containing 
not  less  than  20  percent  total  milt 
solids. 

5.  One  comment  suggested  that  FDA 
permit  the  optional  use  of  safe  and 
suitable  milk-derived  proteins,  such  as 
milk  protein  hydrolysates,  in  ice  cream 
at  levels  of  1  to  3  percent.  Concerning 
the  nature  of  milk  protein  hydrolysates, 
the  comment  stated  that  these  products 
are  produced  by  light  enzymatic 
hydrolysis  of  casein;  that  they  are  high 
in  protein  (85  percent);  and  that  they 
have  the  same  nutritional  value  as  the 
caseinates  from  which  they  are  derived. 
The  comment  stated  that  milk  protein 
hydrolysates  may  be  used  in  ice  cream 
to  stabilize  the  food,  i.e.,  to  improve  its- 
body  and  texture;  to  enhance  aeration; 
and  to  impart  resistance  to  heat  shock. 
The  comment  also  noted  that,  in 
addition  to  the  nonstandardized  foods 
hsted  previously,  milk  protein 
hydf olysates  have  been  used  in 
nonstandardized  frozen  desserts  and 
confectionery  nougats.  The  comment 
stated  that,  while  these  milk  protein 
hydrolysates  provide  a  similar  degree  of 
stabilization  as  nondairy  optional 
ingredients  such  as  vegetable  gums,  they 
are  nutritionally  superior  to  those 
ing«dients. 

FDA  acknowledges  that  hydrolyzed 
milk  proteins,  like  vegetable  gums,  may 
be  used  to  stabilize  foams  in  foods.  In 
addition.  FDA  recognizes  that  they  also 
may  be  used  to  enhance  aeration  and  to 
improve  body  and  textiue  of  products 
such  as  nougats  and  fi^ppes.  These 
ingredients  are  also  generally 
recognized  as  safe  for  use  in  infant ... 
formulas,  as  well  as  in  other  food 
products.  Thus,  the  agency  finds  that  it 
is  appropriate  to  provide  for  their  use  as 
stabilizers  in  ice  cream.  Therefore,  the 
agency  is  revising  the  ice  cream 
standard  to  p)ermit  the  optional  use  of 
hydrolyzed  milk  proteins,  in  addition  to 
optional  caseinates,  in  ice  cream  when 
the  milk  solids  content  minimum 
provided  for  in  the  standard  is  met. 

Accordingly,  the  agency  is  amending 
S  135.110  by  revising  paragraph  (a)  and 


adding  new  paragraph  (d)  to  provide  for 
the  optional  use  of  hydrolyzed  milk 
proteins  as  stabilizers.  Based  upon  the 
information  submitted  with  the 
comment  on  this  matter,  FDA  is 
providing  in  §  135.11t)(d)  that 
hydrolyzed  milk  proteins  may  be  used 
at  a  level  not  to  exceed  3  percent  by 
weight  of  ice  cream  mix  containing  not 
less  that  20  percent  of  total  milk  soUds 
(see  §  135.110(a)(2)).  Any  whey  or 
modified  whey  products  contained  in 
the  milk  protein  hydrolysates  must  fall 
within  the  limitations  in  §  135.110(b)  on 
the  total  level  of  whey  products  in  ice 
cream;  that  is,  singly  or  in  combination, 
they  must  not  contribute  more  than  25 
percent  by  weight  of  the  total  nonfat 
milk  solids  content  of  the  finished  food. 

Because  the  comment  did  not  submit 
any  information  concerning  the  use  of 
hydrolyzed  milk  proteins  in  goat's  milk 
ice  cream,  the  agency  is  not  providing 
for  their  use  in  goat's  milk  ice  cream  in 
§135.115. 

FDA  advises  that  all  protein 
hydrolysates  used  in  foods  must  be 
declared  in  the  list  of  ingredients  by  a 
common  or  usual  name  that  is  specific 
to  the  ingredient  and  that  includes  the 
identity  of  the  food  source  from  which 
the  protein  was  derived.  Thus,  when 
hydrolyzed  milk  proteins  are  used  in  ice 
cream,  the  declaration  of  these 
ingredients  on  the  food  label  shall 
comply  with  the  requirements  in  21 
CFR  102.22.  "Hydrolyzed  casein"  and 
"hydrolyzed  whey  protein"  would  be 
acceptable  common  or  usual  names  for 
products  derived  from  casein  or  whey 
protein,  whereas  "hydrolyzed  milk 
protein"  would  not  be  an  acceptable 
name. 

B.  Lactose  Reduction  in  or  Removal 
from  Dairy  Ingredients  by  Alternate 
Technologies 

One  comment  received  in  response  to 
the  ANPRM  requested  that  FDA  revise 
§  135.110(b)  to  replace  the  phrase  "skim 
milk  that  has  been  concentrated  and 
from  which  part  of  the  lactose  has  been 
removed  by  crystallization"  with  "skim 
milk  (that)  may  be  concentrated  and 
from  which  part  of  the  lactose  has  been 
removed  by  crystallization, 
ultrafiltration,  or  other  approved 
technologies."  In  the  proposal.  FDA 
tentatively  foimd  that  it  would  be 
appropriate  to  amend  the  ice  cream 
standard  to  permit  the  addition  of 
concentrated  skim  milk  from  which  part 
of  the  lactose  has  been  removed  by 
ultrafiltration.  The  agency  stated  that  it 
also  appeared  to  be  appropriate  to 
provide  for  the  removal  of  part  or  all  of 
the  lactose  by  any  safe  and  suitable 
procedure  in  order  to  give 
manufacturers  the  opportunity  to  use 


state-of-the-art  processing  technologies 
as  long  as  the  nutritional  quafity  of  the 
resulting  food  is  not  detrimentally 
affected.  It  stated  that  this  approach  will 
minimize  the  need  to  revise  the 
standard  should  other  acceptable 
procediues  be  developed  for  lactose 
reduction  or  removal  at  a  later  date. 
Accordingly.  FDA  proposed  to  amend 
§  135.110(b)  in  the  ice  cream  standard  to 
provide  for  the  addition  to  the  food  of 
skim  milk  that  may  be  concentrated  and 
from  which  part  or  all  of  the  lactose  has 
been  removed  by  a  safe  and  suitable 
procedure. 

6.  All  of  the  comments  on  this 
provision  supported  it.  One  comment, 
however,  requested  that  ultrafiltration 
for  lactose  reduction  be  extended  to 
other  suitable  dairy  ingredients  because 
skim  milk  is  not  the  only  milk-based 
dairy  ingredient  that  can  be  processed 
by  ultrafiltration  to  remove  lactose. 

FDA  recognizes  that  ultrafiltration  can 
be  used  to  remove  part  or  all  of  the 
lactose  from  milk-based  dairy 
ingredients  other  than  skim  milk. 
However,  in  the  proposal,  the  agency 
did  not  foreshadow  any  changes  in  die 
ice  cream  standard  to  provide  for  the 
use  of  ultrafiltration  to  remove  part  or 
all  of  the  lactose  from  any  optional  dairy 
ingredient  listed  in  §  135.110(b)  other 
than  "skim  milk,  that  may  be 
concentrated,  and  from  which  part  or  all 
of  the  lactose  has  been  removed  by  a 
safe  and  suitable  procedure."  Therefore, 
the  modification  in  §  135.110  requested 
by  this  comment  is  outside  the  scope  of 
this  rulemaking.  Persons  interested  in 
providing,  in  ice  cream,  forlhe  use  of 
additional  ingredients  that  are 
processed  by  ultrafiltration  to  remove 
lactose  may  petition  the  agency  to 
amend  the  standard. 

Therefore,  FDA  is  amending 
§  135.110(b)  of  the  ice  cream  standard, 
as  proposed,  to  allow  for  the  use  of  skim 
milk  that  may  be  concentrated,  and  from 
which  part  or  all  of  the  lactose  has  been 
removed  by  a  safe  and  suitable 
procedure,  in  the  food. 

C.  Additional  Comments 

7.  One  comment  suggested  an 
alternative  scheme  of  nomenclature  for 
ice  cream  products  based  on  percentage 
milkfat.  The  comment  suggested  that 
products  bearing  the  term  "nonfat" 
would  contain  0  percent  milkfat; 
products  bearing  the  term  "lowfat," 
greater- than  0  but  less  than  3  percent 
milkfat;  products  bearing  the  term 
"reduced  fat,"  3  to  7  percent  milkfat; 
and  products  bearing  the  name  "ice 
cream,"  greater  than  7  percent  milkfat. 

This  request  is  outside  the  scope  of 
the  proposal.  In  the  Federal  Register  of 
January  6, 1993.  FDA  published  a 


number  of  final  rules  estabUshing  food 
labeling  regulations  that,  in  part,  were 
intended  to  eliminate  consumer 
confusion  by  establishing  definitions  for 
nutrient  content  claims.  In  one  of  these 
final  rules  (58  FR  2302),  FDA 
established  uniform,  consistent 
definitions  for  a  number  of  nutrient 
content  claims,  including  terms  for 
specific  fat  content  claims,  and 
prescribed  the  specific  labeling  that 
must  accompany  these  claims.  Terms 
for  specific  fat  content  claims  such  as 
"nonfat,"  "lowfat."  emd  "reduced  fat" 
are  defined  in  §  101.62.  In  defining 
terms  for  specific  nutrient  content 
claims,  the  agency  carefully  considered 
each  claim  to  ensure  that  it  would  be 
meaningful  to  consumers. 

In  another  final  rule  (58  FR  2431), 
FDA  amended  its  general  provisions  for 
food  standards  to  provide  a  general 
definition  and  standard  of  identity  for 
foods  named  by  the  use  of  a  nutrient 
content  claim  defined  in  part  101  (such 
as  "fat  bee")  in  conjunction  with  a 
traditional  standardized  name  (e.g.,  "ice 
cream").In  accordance  with  §  130.10. 
specific  fat  content  claims  defined  in 
§  101.62  may  be  used  in  conjunction 
with  the  standardized  term  "ice  cream" 
for  foods  that  resemble  and  substitute 
for  ice  cream  but  that  contain  less  fat 
(both  milkfat  and  total  fat)  than 
traditional  ic6  cream. 

Thus,  the  agency  has  addressed  in 
separate  rulemakings  (58  FR  2302  and 
58  FR  2431)  the  types  of  nutrient 
content  claims  that  can  be  used  to 
indicate  the  amount  of  fat  present  in 
foods,  including  ice  cream  products. 
Further,  in  this  final  rule,  the  agency  is 
removing  the  standard  of  identity  for  ice 
milk,  so  that  a  reduced  fat  ice  cream 
product  that  complies  with  the  existing 
standard  of  identity  for  ice  milk  no 
longer  needs  to  be  labeled  "ice  milk" 
and  may  now  be  labeled  as  "reduced  fat 
ice  cream." 

FDA  notes  that  the  percentage  milkfat 
basis  for  the  labeling  of  ice  cream 
products  suggested  by  the  comment  is 
inconsistent  with  the  definitions  that 
the  agency  has  established  in  its  food 
labehng  regulations.  Further,  the  agency 
believes  that  the  adoption  of  the 
suggestedaltemative  scheme  of 
nomenclature  for  ice  cream  products 
could  result  in  consumer  confusion 
about  the  nature  of  the  food.  Therefore, 
FDA  concludes  thai  an  alternative 
scheme  of  nomenclature  for  ice  cream 
products,  as  suggested  by  the  comment, 
would  neither  promote  uniformity  and 
consistency  in  the  food  labeling  nor 
minimize  confusion  among  consumers. 
Thus,  the  agency  is  not  making  the 
requested  change  in  the  regulations  set ' 
out  below. 
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8.  One  comment  stated  that  under 
existing  FDA  regulations,  frozen  dairy 
products  containing  7  to  10  percent 
milkfat  have  no  standard  of  identity. 

This  comment  is  no  longer  correct 
now  that  the  regulation  (58  FR  2431) 
amending  the  general  provisions  for 
food  standards  to  prescribe  a  general 
definition  and  standard  of  identity  for 
foods  named  by  the  use  of  a  nutrient 
content  claim  in  conjunction  with  a 
traditional  standardized  name  has  been 
finalized.  Under  §  130.10.  FDA-defined 
nutrient  content  claims  for  fat  content, 
such  as  "reduced  fat,"  "lowfat,"  and 
"nonfat,"  can  be  used  in  conjunction 
with  the  name  of  a  traditional 
standardized  food  such  as  "ice  cream" 
for  foods  that  resemble  and  substitute 
for  ice  cream  but  that  contain  less 
milkfat  than  traditional  ice  cream. 
Therefore,  manufacturers  may  be  able  to 
use  an  appropriate  term  such  as 
"reduced  fat"  in  conjunction  with  the 
standardized  name  "ice  cream"  to  name 
ice  cream  products  containing  greater 
than  7  percent  but  less  than  10  percent 
milkfat,  provided  that  the  use  of  the 
term  complies  with  §  130.10  and  is  not 
false  or  misleading  to  consumers.  For 
example,  if  the  manufacturer's  regular 
vanilla  ice  cream  contains  12  percent 
milkfat,  and  the  manufacturer  reduces 
the  fat  level  of  the  product  by  25 
percent,  the  new  version  of  the  product 
would  contain  9  percent  milkfat,  which 
falls  in  the  range  of  milkfat  that  the 
comment  mentioned  (i.e.,  greater  than  7 
percent  but  less  than  10  percent).  The 
manufacturer  would  be  able  to  label  the 
new  version  of  the  product  with  the 
term  "reduced  fat"  because  the  product 
would  contain  25  percent  less  fat  per 
serving  than  the  manufacturer's  regular 
vanilla  ice  cream. 

9.  FDA  received  from  a  law  firm  a' 
request  for  an  advisory  opinion  (Docket 
No.  93A-0493).  dated  December  10, 
1993,  as  to  whether  a  frozen  dessert 
product  that  contains  less  than  2 
percent  milkfat  and  more  than  2  percent 
total  fat  may  be  labeled  as  "reduced  fat 
ice  cream."  The  law  firm  represents  a 
company  that  desires  to  avoid  using  the 
name  "ice  milk"  on  the  label  of  its 
product. 

Before  issuance  of  this  final  rule,  "ice 
milk"  was  defined  in  §  135.120  as  a 
frx)zen  dessert  that  contained  more  than 
2  percent  milkfat  and  not  more  than  7 
percent  milkfat.  With  the  issuance  of  the 
January  1993  final  rules,  however,  a 
frozen  dessert  product  that  contained 
less  than  2  percent  milkfat  and  more 
than  2  percent  total  fat.  such  as  that 
described  by  the  law  firm,  could  have 
been  eligible  to  be  labeled  as  "reduced 
lat  ice  cream"  in  accordance  with 
§  130.10(a).  because  it  contained  less 


than  2  percent  milkfat,  but  provided 
that:  (1)  Any  additional  fat  (above  the  2 
percent  maximum  level  for  milkfat)  in 
the  food  was  there  as  a  component  of  a 
flavoring  constituent,  e.g.,  fat  from  nut 
meats,  butterscotch,  or  chocolate,  and 
not  as  a  replacement  of  milkfat,  and  (2) 
the  food  was  made  in  compliance  with 
the  provisions  of  §  130.10.  The  product 
described  in  the  request  was  outside  the 
scope  of  the  ice  milk  standard  and 
would  have  had  to  comply  with  the 
provisions  of  §  130.10(b),  (c).  and  (d) 
with  respect  to  nutrients,  performance 
characteristics,  permitted  ingredients, 
and  labeling.  FDA  notes  that 
replacement  of  the  milkfat  of  ice  cream 
with  fats  from  other  sources  is  contrary 
to  §  130.10(d)(2)  because  it  would  alter 
the  dairy  character  of  the  food. 

If  the  product  described  in  the  request 
complied  with  §  130.10,  it  would  have 
been  named,  "reduced  fat"  or  "low  fat" 
ice  cream.  The  product  would  have 
qualified  for  the  use  of  the  "reduced  fat" 
claim,  as  defined  in  §  101.62(b)(4),  as 
part  of  its  name  because  the  total  level 
of  fat  contained  in  the  product  would 
have  been  at  least  25. percent  less  fat 
than  ice  cream.  On  the  other  hand,  the 
product  could  have  borne  the  "low  fat" 
claim  as  defined  in  §  101.62(b)(2)  as  part 
of  its  name  if  it  contained  less  than  3 
grams  of  total  fat  per  reference  amount 
customarily  consumed. 

The  agency  points  out  that  now.  with 
the  removal  of  the  ice  milk  standard  in 
this  final  rule,  the  foregoing  is  still  the 
case  except  that  modified  ice  cream 
products  that  contain  levels  of  milkfat 
within  the  range  of  that  previously 
prescribed  by  the  standard  of  identity 
for  ice  milk  (i.e.,  more  than  2  percent 
but  not  more  than  7  percent)  may  also 
be  labeled  as  "reduced  fat  ice  cream," 
provided  that  these  products  comply 
with  the  provisions  of  §  130.10. 

m.  Conclnsions 

After  review  and  consideration  of  the 
comments  received  in  response  to  the 
proposal,  FDA  concludes  that  no 
evidence  or  information  has  been 
presented  that  would  provide  a  basis  for 
altering  the  agency's  tentative 
determination  that  it  should  remove  the 
standards  of  identity  for  ice  milk 
(§  135.120)  and  goat's  milk  ice  milk 
(§  135.125).  and  that  it  should  amend 
the  standards  of  identity  for  ice  cream 
(§  135.110)  and  goat's  milk  ice  cream 
(§  135.115)  to  provide  for  the  use  in  the 
food  of  safe  and  suitable  sweeteners  and 
of  skim  milk  that  may  be  concentrated 
and  from  which  part  or  all  of  the  lactose 
has  been  removed  by  a  safe  and  suitable 
procedure. 

Therefore,  in  this  final  rule,  F'DA  is 
removing  the  standards  of  identity  for 


ice  milk  (§  135.120)  and  goat's  milk  ice 
milk  (§  135.125)  as  proposed  and 
amending  the  standards  of  identity  for 
ice  cream  (§  135.110)  and  goat's  milk  ice 
cream  (§  135.115)  as  proposed  with  the 
following  exceptions:  (1)  Ice  cream 
sweetened  with  alternative  sweeteners, 
or  goat's  milk  ice  cream  sweetened  with 
alternative  sweeteners,  needs  to  bear 
labeling  in  accordance  with  the 
requirements  of  part  105  only  if  the  food 
purports  to  be  or  is  represented  for 
special  dietary  use;  (2)  the  name  of  the 
alternative  sweetener  need  only  be 
included  as  part  of  the  name  of  the  food 
on  the  principal  display  panel  of  the 
label  for  a  period  of  3  years;  and  (3) 
hydrolyzed  milk  proteins  may  be  used 
as  optional  stabifizers  in  ice  cream  at  a 
level  not  to  exceed  3  percent  by  weight 
in  ice  cream  mix  containing  not  less  that 
20  percent  total  milk  solids,  provided 
that  any  whey  and  modified  whey 
products  used  contribute,  singly  or  in 
combination,  not  more  than  25  percent 
by  weight  of  the  total  non&t  milk  solid.s 
content  of  the  finished  food. 

In  addition,  FDA  has  made  other 
minor  editorial  revisions  in  the  text  of 
the  final  rule  for  internal  consistency. 
The  agency  deleted  the  language  "or 
may  not"  from  the  last  sentence  in 
§  135.110(a)(1)  of  the  ice  cream  standard 
and  redesignated  §  135.110(d)  through 
(0  of  the  ice  cream  standard  as 
§  135.110(e)  through  (g). 

Because  this  rulemaking  involves  thf 
removal  and  amendment  of  standards 
for  dairy  products,  it  is  subject  to  the 
formal  rulemaking  procedures  of  section 
701(e)  of  the  act  (21  U.S.C.  371(e)). 
Section  701(e)  of  the  act.  unhke  the 
informal  rulemaking  procedures  of 
section  701(a)  of  the  act.  requires  that 
the  agency  provide  an  opportimity  for 
objections  to  the  final  rule.  If  any 
objection  raises  issues  of  material  fact, 
the  agency  is  to  hold  a  formal 
evidentiary  hearing  on  those  issues. 

rv.  Analysis  of  Impacts 

FDA  has  examined  the  impact  of  this 
final  rule  to  amend  the  standards  of 
identity  for  ice  cream  and  goat's  milk 
ice  cream  and  to  repeal  the  standards  of 
identity  for  ice  milk  and  goat's  milk  ice 
cream  in  21  CFR  part  135  as  required  by 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act.  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts 
and  equity).  The  Regulatory  Flexibility 
Act  (Pub.  L.  96-354)  requires  that  the 


agency  analyze  options  for  regulatory 
relief  for  small  businesses.  FDA  finds 
that  this  final  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  In  compliance 
with  the  Regulatory  FlexibiUty  Act,  the 
agency  certifies  that  this  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

V.  Environmental  Impact 

FDA  has  previously  considered  the 
environmental  effects  of  this  rule  as 
announced  in  the  proposed  rule.  No 
new  information  or  comments  have 
been  received  that  would  affect  <he 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

VI.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  14, 1994.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each, 
numbered  objection  for  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  nimibered  objection  foj 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  pubUsh  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

List  of  Subjects  in  21  CFR  Part  135 

Food  grades  and  standards,  Food 
labeling,  Frozen  foods.  Ice  cream. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  21  CFR  part  135  is 
^imended  as  follows: 

PART  135— FROZEN  DESSERTS 

1.  The  authority  citation  for  21  CFR 
part  135  is  revised  to  read  as  follows: 

Authority:  Sees.  201,  401.  403, 409,  701, 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  341,  343,  348,  371.  379e). 

2.  Section  135.110  is  amended  by 
revising  paragraphs  (a)(1)  and  (b),  by 
redesignating  paragraphs  (d)  through  (f) 
as  paragraphs  i[e)  through  (g),  and  by 
adding  new  paragraphs  (d)  and  (f)(7)  to 
read  as  follows; 

§135.110    Ice  craam  and  frozen  custard. 

(a)  Description.  (1)  Ice  cream  is  a  food 
produced  by  freezing,  while  stirring,  a 
pasteurized  mix  consisting  of  one  or 
more  of  the  optional  dairy  ingredients 
specified  in  paragraph  (b)  of  this 
section,  and  may  contain  one  or  more  of 
the  optional  caseinates  specified  in 
paragraph  (c)  of  this  section  subject  to 
the  conditions  hereinafter  set  forth,  one 
or  more  of  the  optional  hydrolyzed  milk 
proteins  as  provided  for  in  paragraph  (d) 
of  this  section  subject  to  the  conditions 
hereinafter  set  forth,  and  other  safe  and 
suitable  nonmilk-derived  ingredients; 
and  excluding  other  food  fats,  except 
such  as  are  natural  components  of 
flavoring  ingredients  used  or  are  added 
in  incidental  amounts  to  accomplish 
specific  functions.  Ice  cream  is 
sweetened  with  safe  and  suitable 
sweeteners  and  may  be  characterized  by 
the  addition  of  flavoring  ingredients. 

•        •        •        •        * 

(b)  Optional  dairy  ingredients.  The 
optional  dairy  ingredients  referred  to  in 
paragraph  (a)  of  this  section  are:  Cream; 
dried  cream;  plastic  cream  (sometimes 
knowrn  as  concentrated  milkfat);  butter; 
butter  oil;  milk;  concentrated  milk; 
evaporated  milk;  sweetened  condensed 
milk;  superheated  condensed  milk; 
dried  milk;  skim  milk;  concentrated 
skim  milk;  evaporated  skim  milk; 
condensed  skim  milk;  superheated 
condensed  skim  milk;  sweetened 
condensed  skim  milk;  sweetened 
condensed  part-skim  milk;  nonfat  dry 
milk:  sweet  cream  buttermilk; 
condensed  sweet  cream  buttermilk; 
dried  sweet  cream  buttermilk;  skim 
milk,  that  may  be  concentrated,  and 
from  which  part  or  all  of  the  lactose  has 
been  removed  by  a  safe  and  suitable 
procedure;  skim  milk  in  concentrated  or 
dried  form  that  has  been  modified  by 
treating  the  concentrated  skim  milk 
with  calcium  hydroxide  and  disodium 
phosphate;  and  whey  and  those 
modified  whey  products  (e.g.,  reduced 
lactose  whey,  reduced  minerals  whey, 
and  whey  protein  concentrate)  that  have 


been  determined  by  FDA  to  be  generally 
recognized  as  safe  (GRAS)  for  use  in  this 
type  of  food.  Water  may  be  added,  or 
water  may  be  evaporated  from  the  mix. 
The  sweet  cream  buttermilk  and  the 
concentrated  sweet  cream  buttermi'k  or 
dried  sweet  cream  buttermilk,  when 
adjusted  with  water  to  a  total  solids 
content  of  8.5  percent,  has  a  titratable 
acidity  of  not  more  than  0.17  percent, 
calculated  as  lactic  acid.  The  term 
"milk"  as  used  in  this  section  means 
cow's  milk.  Any  whey  and  modified 
whey  products  used  contribute,  singly 
or  in  combination,  not  more  than  25 
percent  by  weight  of  the  total  nonfat 
milk  solids  content  of  the  finished  food. 
The  modified  skim  milk,  when  adjusted 
with  water  to  a  total  solids  content  of  9 
percent,  is  substantially  free  of  lactic 
acid  as  determined  by  titration  with 
O.IN  NaOH,  and  it  has  a  Fh  value  in  the 
range  of  8.0  to  8.3. 

•  *        •        •        • 

(d)  Optional  hydrolyzed  milk 
proteins.  One  or  more  of  the  optional 
hydrolyzed  milk  proteins  referred  to  in 
paragraph  (a)  of  this  section  may  be 
added  as  stabifizers  at  a  level  not  to 
exceed  3  percent  by  weight  of  ice  cream 
mix  containing  not  less  that  20  percent 
total  milk  solids,  provided  that  any 
whey  and  modified  whey  products  used 
contribute,  singly  or  in  combination,  not 
more  than  25  percent  by  weight  of  the 
total  nonfat  milk  solids  content  of  the 
finished  food.  Further,  when 
hydrolyzed  milk  proteins  are  used  in 
the  food,  the  declaration  of  these 
ingredients  on  the  food  label  shall 
comply  with  the  requirements  of 
§  102.22  of  this  chapter. 

•  ••••_ 

(f)  •  *  • 

(7)  Until  September  14, 1998,  when 
safe  and  suitable  sweeteners  other  than 
nutritive  carbohydrate  s^veeteners  are 
used  in  the  food,  their  presence  shall  be 
declared  by  their  common  or  usual 
name  on  the  principal  display  panel  of 
the  label  as  part  of  the  statement  of 
identity  in  letters  that  shall  be  no  less 
than  one-half  the  size  of  the  type  used 
in  the  term  "ice  cream"  but  in  any  case 
no  smaller  than  one-sixteenth  of  an 
inch.  If  the  food  purports  to  be  or  is 
represented  for  special  dietary  use,  it 
shall  bear  labeling  in  accordance  with 
the  requirements  of  part  105  of  this 
chapter. 

3.  Section  135.115  is  amended  by 
revising  paragraph  (a),  by  redesignating 
the  texl  of  paragraph  (c)  as  paragraph 
(c)(1),  and  by  adding  new  paragraph 
(c)(2)  to  read  as  follows: 
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§  1 35.1 1 5    Goat's  milk  ice  cream. 

(a)  Description.  Goat's  milk  ice  cream 
is  the  food  prepared  in  the  same  manner 
prescribed  in  §  135.110  for  ice  cream, 
and  complies  with  all  the  provisions  of 
§  135.110,  except  that  the  only  optional 
dairy  ingredients  that  may  be  used  are 
those  in  paragraph  (b)  of  this  section; 
caseinates  and  hydrolyzed  milk  proteins 
may  not  be  used;  and  paragraphs  {f)(l) 
and  (g)  of  §  135.110  shall  not  apply. 
•        •        •        »        • 

(c)  •  *  • 

(2)  Until  September  14,  1998,  when 
safe  and  suitable  sweeteners  other  than 
nutritive  carbohydrate  sweeteners  are 
used  in  the  food,  their  presence  shall  be 
declared  by  their  common  or  usual 
name  on  the  principal  display  panel  of 
the  label  as  part  of  the  statement  of 
identity  in  letters  that  shall  be  no  less 
than  one-half  the  size  of  the  type  used 
in  the  term  "goat's  milk  ice  cream"  but 
in  any  case  no  smaller  than  one- 
sixteenth  of  an  inch.  If  the  food  purports 
to  be  or  is  represented  for  special 
dietary  use,  it  shall  bear  labeling  in 
accordance  with  the  requirements  of 
part  105  of  this  chapter. 


§135.120    [Removed] 

4.  Section  135.120  Ice  milk  is 
removed  from  subpart  B. 

§  1 35. 1 25    [Removed] 

5.  Section  135.125  Goat's  milk  ice 
milk  is  removed  from  subpart  B. 

Dated:  September  7. 1994 
WilUam  K.  Hubbard. 

Interim  Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-22646  Filed  9-13-94;  8:45  ami 

BILLING  CODE  416<M>1-^ 

21  CFR  Part  175 
[Docket  No.  91 F-0359] 

Indirect  Food  Additives:  Adhesives 
and  Components  of  Coatings 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  (q'-cyclopentadienyl)(,,*- 
isopropylbenzene)iron{II) 
hexafluorophosphate  as  a  photoinitiator 
in  adhesives  for  use  in  food-contact 
articles.  This  action  is  in  response  to  a 
petition  filed  by  Ciba-Geigy  Corp. 
DATES:  Effective  September  14,  1994; 
written  objections  and  requests  for  a 
hearing  by  October  14, 1994. 


ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204, 
202-254-9500. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  8, 1991  (56  FR  50726).  FDA 
announced  that  a  food  additive  petition 
(FAP  1B4285)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Seven  Skyline  Dr., 
Hawthorne.  NY  10532-2188.  The 
petition  proposed  that  the  food  additive 
regulations  in  §  175.105  Adhesives  (21 
CFR  175.105)  be  amended  to  provide  for 
the  safe  use  of  iron(+).  (,,'-2.4- 
cyclopentadien-l-yl)[(1.2,3,4.5.6.-,j)-(l- 
methylethyl)  benzene]-. 
hexafluorophosphate(l-)  as  a 
photoinitiator  in  adhesives  for  use  in 
food-contact  articles. 

In  the  filing  notice,  FDA  utilized  the 
Chemical  Abstract  Service 
nomenclature  to  identify  the  additive. 
However,  in  the  final  rule,  the  common 
name  (^'-cyclopentadienyl)  (,,*- 
isopropylbenzene)iron(n) 
hexafluorophosphate,  is  used  because 
the  structure  of  the  food  additive  is 
more  readily  comprehended  from  this 
name. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  food  additive  is  safe,  and  that 
§  175.105  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
uith  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environinental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 


(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  14, 1994.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
wbich  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
docimient.  Any  objections  received  in 
response  to  the  regulation  may  he  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Sub|ect8  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  Sees.  201.  402,  409.  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.342.348.  379e). 

2.  Section  175.105  is  amended  in  the 
table  in  paragraph  (c)(5)  by 
alphabetically  adding  a  new  entry  to  the 
table  to  read  as  follows: 

S  175.105    Adhesives. 

***** 

(c)  •  •  • 
(5)  •  *  • 


Substances 


Limitations 


(„*-Cyctopentadienyl)-(„*-isopropyft)enzene)iron(ll) 
hexafluorophosphate  (CAS  Beg.  No.  32760-80-8). 


For  use  only  as  a  photoinitiator. 


Diited:  August  31, 1994. 
Janice  F.  Oliver. 

Deputy  Director  for  Systems  and  Support, 
Ceaterfor  Food  Safety  and  Applied  Nutrition. 
IFR  D.K..  94-22648  Filed  9-13-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  813, 882,  887,  and  982 
[Docket  No.  R-94-1628;  FR-4J727-C-02] 
RIN  2577-AB47 

Section  8  Certificate  and  Voucher 
Programs  Conforming  Rule: 
Admissions — Correction  Concerning 
Effective  Date 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Final  rule;  Technical  corretiion. 

SUMMARY:  On  July  18, 1994  (59  FR 
36662),  HUD  published  in  the  Federal 
Register  a  final  rule  for  the  Section  8 
Certificate  and  Voucher  Programs.  The 
purpose  of  this  document  is  to  correct 
the  'Effective  Dates"  section  of  the  niie 
to  include  §982.210(c)(4)(ii)  as  another 
section  of  the  rule  that  will  not  be 
effective  until  January  18, 1995.  The 
remainder  of  the  "Effective  Dates" 
section  romains  unchanged. 
EFFECTIVE  DATE:  Except  for  §§  982.209(b) 
and  982.21 0(t;)(4)(ii),  this  rule  is 
effective  on  October  18, 1994.  Sections 
982.200(1))  and  982.210(c)(4)(ii)  are. 
effective  January  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madeline  Hastings,  Director,  Rental 
A.ssistance  Division,  Room  4204, 
Telephone  (202)  708-2841  (voice);  (202) 
708-0850  (TDD).  (I hese  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  On  July 
18,  1994  (59  FR  36662),  HUD  published 
in  the  Federal  Register  a  final  rule  for 
the  Section  8  Certificate  and  Voucher 
Programs.  This  final  rule  amended  the 
requirements  for  admission  of  eligible 
families  to  receive  tenant-based  Section 
8  rental  assistance  under  the  rental 


certificate  program  and  the  rental 
voucher  program. 

The  purpose  of  this  document  is  to 
correct  the  "Effective  Dates  '  section  of 
the  rule  to  inchide  §  982.210(c)(4)(ii)  as 
another  section  of  the  rule  that  will  not 
be  effective  until  January  18,  1995.  This 
section  was  inadvertently  omitted  when 
the  rule  was  published  on  July  18, 1994. 
The  remainder  of  the  "Effective  Dates" 
section  remains  unchanged. 

Accordingly,  the  "Effective  Dates" 
.section  in  FR  Do<:  94-16887,  a  final  rule 
published  in  the  Federal  Register  on 
July  18,  1994  (59  FR  36662),  is  corrected 
to  read  as  follows: 
EFFECTIVE  DATES:  Except  for 
t)§  982.209(b)  and  982.210(c)(4)(ii),  this 
rule  is  effective  on  October  18, 1994. 
Sections  982.209(b)  and  982.210{c)(4)(ii) 
are  effective  January  13,  1995. 

Dated:  September  7, 1994. 

Brenda  Gladden, 

Assistant  General  Counsel  for  Regulations 
(Acting). 

IFR  Doc.  94-22637  Filed  9-13-94;  8:45  ami 

BILUNG  CODE  4210-^a-M 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 
[AAG/A  Order  No.  94-94] 

Exemption  of  System  of  Records 
Under  the  Privacy  Act 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  Justice, 
FBI,  revises  §  16.96  of  Title  28  of  the 
Code  of  Federal  Regulations  to  exempt 
a  Privacy  Act  system  of  records  from 
subsections-5  U.S.C.  552a  (cj(3),  (i:)(4), 
(d),  (e)(1),  (2).  and  (3).  (e)(4)  (G)  and  (H), 
(e)(5),  (e)(8).  (H  and  (g)  of  the  Priv.ac.y 
Act.  The  system  of  records  is  the  FBI 
Counterdrug  Information  Indices 
System.  Information  in  the  system 
consists  of  automated  indices  related  to 
the  law  enforcement  activities  and 
responsibilities  of  the  FBI  regarding 
drug  law-enforcement.  These 
exemptions  are  necessary  to  avoid 
interference  with  the  law  enforcement 
functions  and  responsibilities  of  the 
FBI.  Reasons  for  the  exemptions  are  .set 
forth  in  the  text  below. 
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EFFECTIVE  DATE:  September  14.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  E.  Neely,  (202)  615-0178. 

SUPPLEMENTARY  INFORMATION:  This  order 
relates  to  individuals  rather  than  small 
business  entities.  Nevertheless, 
pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612.  it  is  hereby  stated  that  the  order 
will  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

List  of  Subjects  in  Part  16 

Administrative  Practices  and 
Procedure,  Courts,  Freedom  of 
Information  Act,  Government  in  the 
Sunshine  Act.  and  Privacy  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78.  28  CFR  Part  16  is 
amended  as  set  forth  below. 

Dated:  August  29.  1994 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Authority:  5  U.S  C.  301.  552.  5.52a.  552b(g) 
553;  18  i;.S.C.  4203(a)(1);  28  U.S.C.  509.  510. 
534:31  U.S.C.  3717,4701. 

2.  Title  28  CFR,  .Section  16.96  is 
amended  by  adding  paragraphs  (I)  and 
(m)  as  set  forth  below. 

§  16.96    Exemption  of  Federal  Bureau  of 
Investigation  (FBI) — Limited  Access 

•         •         •         •         • 

(I)  The  following  system  of  re<;ords  is 
exempt  from  5  U.S.C.  552a  (c)(3),  (c)(4). 
(d).  (e)  (1),  (2).  and  (3).  (e)(4)  (G)  and  (H). 
(e)(5).  (e)(8),  (0  and  (g). 

(1)  FBI  Counterdrug  Infonnation 
Indices  System  (CIIS)  (JUSTICE/FBI— 
016) 

(m)  These  exemptions  apply  <mly  to 
the  e.xtent  that  infonnation  in  this 
s\stem  is  subject  to  exemption  pursuant 
to  5  U.S.C.  552a  (i)(2).  Exemptions  from 
the  particular  subsections  are  justified 
for  the  following  reasons: 

(1 )  From  subsection  (c)(3)  because  -  • 

making  available  to  a  record  subject  the 
accounting  of  disclosures  from  records 
concerning  him/her  would  reveal 
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investigative  interest  by  not  only  the 
FBI,  but  also  by  the  recipient  agency. 
This  would  permit  the  record  subject  to 
take  appropriate  measures  to  impede  the 
investigation,  e.g.,  destroy  evidence, 
intimidate  potential  witnesses  or  flee 
the  area  to  avoid  the  thrust  of  the 
investigation. 

(2)  From  subsection  (c)(4)  to  the 
extent  it  is  not  applicable  because  an 
exemption  is  being  claimed  from 
subsection  (d). 

(3)(i)  From  subsections  (d),  (e)(4)  (G) 
and  (H)  because  these  provisions 
concern  individual  access  to  records, 
compliance  with  which  could 
compromise  sensitive  information, 
interfere  with  the  overall  law 
enforcement  process  by  revealing  a 
pending  sensitive  investigation, 
possibly  identify  a  confidential  source 
or  disclose  information  which  would 
constitute  an  unwarranted  invasion  of 
another  individual's  personal  privacy, 
reveal  a  sensitive  investigative 
technique,  or  constitute  a  potential 
danger  to  the  health  or  safety  of  law 
enforcement  personnel. 

(ii)  In  addition,  from  paragraph  (d), 
because  to  require  the  FBI  to  amend 
information  thought  to  be  incorrect, 
irrelevant  or  untimely,  because  of  the 
nature  of  the  information  collected  and 
the  essential  length  of  time  it  is 
maintained,  would  create  an  impossible 
administrative  and  investigative  burden 
by  forcing  the  agency  to  continuously 
retrograde  its  investigations  attempting 
to  resolve  questions  of  accuracy,  etc. 

(4)(i)  From  subsection  (e)(1)  because  it 
is  not  possible  in  all  instances  to 
determine  relevancy  or  necessity  of 
specific  information  in  the  early  stages 
of  a  criminal  or  other  investigation. 

(ii)  Relevance  and  necessity  are 
questions  of  judgment  and  timing;  what 
appears  relevant  and  necessary  when 
collected  ultimately  may  be  deemed 
otherwise.  It  is  only  after  the 
information  is  assessed  that  its 
relevancy  and  necessity  in  a  specified 
investigative  activity  can  be  established. 

(iii)  In  any  investigation  the  FBI  might 
obtain  information  concerning 
violations  of  law  not  under  its 
jurisdiction,  but  in  the  interest  of 
effective  law  enforcement, 
dissemination  will  be  made  to  the 
agency  charged  with  enforcing  such 
law. 

(iv)  In  interviewing  individuals  or 
obtaining  other  forms  of  evidence 
during  an  investigation,  information 
could  be  obtained,  the  nature  of  which 
,      would  leave  in  doubt  its  relevancy  and 
necessity.  Such  information,  however, 
could  be  relevant  to  another 
investigations  or  to  an  investigative 


activity  under  the  jurisdiction  of  ACTTON:  Correction  to  final  rulemaking, 

another  acencv.  ,_  .    '     '                   ; 

(5)  From  subsection  (e)(2)  because  the  SUMMARY:  This  document  contains  a 
nature  of  criminal  and  other  correction  to  die  final  rulemaking  which 
investigaUve  activities  is  such  that  vital  ^^f  P"^^i!j®1.Iil"'^'^*y'  ^"^'^  ^^■ 
informaUon  about  an  individual  often  ^^^^^  ^^^  ^^  43736]. 

can  only  be  obtained  from  other  persons  EFFECTIVE  DATE:  October  1 ,  1994. 

who  are  familiar  with  such  individual  FOR  FURTHER  INFORMATION  CONTACT: 

and  his/her  activities.  In  such  Robert  Kopson  by  telephone  at  (703) 

investigations  it  is  not  feasible  to  305-8510.  fax  at  (703)  305-8525,  or  by 

principally  rely  upon  information  mail  marked  to  his  attention  and 

furnished  by  the  individual  concerning  addressed  to  the  Commissioner  of 

his  own  activities.  Patents  and  Trademarks,  Washington. 

(6)  From  subsection  (e)(3)  because  DC  20231. 

disclosure  would  provide  the  subject  SUPPLEMENTARY  INFORMATION: 

with  information  which  could  impede  _                                 . 

or  compromise  the  investigation.  The  Need  for  Correction 

individual  could  seriously  interfere  The  final  rulemaking  contains  an 

writh  undercover  investigative  activities  error  which  may  prove  to  be  misleading 

and  could  take  appropriate  steps  to  and  is  in  need  of  clarification.  As 

evade  the  investigation  or  flee  a  specific  published,  section  1.492(a)(5)  read, 

area.  "•  *  •  by  the  European  Patent  Office  of 

(7)  From  subsection  (e)(5)  because  in  the  Japanese  Patent  Office  *   *  '."The 
the  collection  of  information  for  law  section  should  read,  "*  *  "by  the 
enforcement  purposes  it  is  impossible  to  European  Patent  Office  or  the  Japanese 
determine  in  advance  what  information  Patent  Office  *  •  *". 

is  accurate,  relevant,  timely  and  -,         ^.        rn.ui-     •• 

complete.  With  Uie  passage  of  time.  Correction  of  Publication 

seemingly  irrelevant  or  untimely  Accordingly,  on  page  43742  of  the 

information  may  acquire  new  final  rulemaking  which  was  published 

significance  as  further  investigation  on  August  25, 1994.  paragraph  (a)(5)  of 

brings  new  details  to  light.  The  §  1  492  is  corrected  as  follows: 

restrictions  imposed  by  subsection  (e)(5)  .  ^  ^^    National  stage  fees 

would  restrict  the  ability  of  trained  '  '     ^        ^        «^^  • 

investigators  and  intelligence  analysts  to  ,  i  ,  ,  , 

exercise  their  judgment  in  reporting  on  ^^' 
investigations  and  impede  the 

development  of  criminal  intelligence  15)  Where  a  search  report  on  the 

necessary  for  effective  law  enforcement,  international  application  has  been 

(8)  From  subsection  (e)(8)  because  the  prepared  by  the  European  Patent  Office 
notice  requirements  of  this  provision  or  ^e  Japanese  Patent  Office: 

could  seriously  interfere  with  a  law  By  a  small  entity  (§  1.9(f)) S425.0O 

enforcement  acUvity  by  alerUng  die  By  other  than  a  small  entity $850.00 

subject  of  a  criminal  or  other  •        •        •        •        • 

investigation  of  existing  investigative  Dated:  August  1 .  1994. 

interest.  Michael  K.  Kirk, 

(9)  From  subsection  (f)  to  the  extent  Acting  Assistant  Secretary  of  Commerce  and 
that  this  system  is  exempt  from  the  Acting  Commissioner  of  Patents  and 
provisions  of  subsection  (d).  Trademarks. 

(10)  From  subsection  (g)  to  the  extent  [PR  Doc.  94-22681  Filed  9-13-94;  8:45  am) 
that  this  system  of  records  is  exempt  biluno  code  35io-i*-m 

from  the  provisions  of  subsection  (d).  ^^^^^^^^^^^^^^— ^^— -^;^^^-> 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  14 
RIN  2900-AH01 

Expanded  Remote  Access  to 
Computerized  Veterans  Claims 
Records  by  Accredited 
Representatives 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  estabUshing  policy. 


procedures  and  criteria  governing  when, 
and  under  what  circumstances,  VA  will 
grant  authorized  claimants' 
representatives  read-only  access  to  the 
automated  claims  records  of  claimants 
whom  they  represent  from  approved 
office  locations  away  &t)m  the  VA 
Regional  Offices  of  jurisdiction  for  the 
claimants'  records.  Access  will  be 
granted  only  for  the  purpose  of 
representing  those  claimants  before  VA 
on  claims-related  matters.  In  order  to 
help  safeguard  the  confidentiality  of 
claiinants'  automated  claims  records, 
the  rules  also  set  out  responsibilities 
and  restrictions  on  claimants' 
representatives  in.  exercising  their 
remote  access  to  VA's  automated  claims 
records.  These  procedures  and  criteria 
will  provide  for  better  and  more  timely 
representation  of  claimants  in  claims 
matters  by  allov^ring  their 
representatives  to  have  faster,  easier  and 
more  efficient  access  to  the  claimants' 
records  than  they  currently  have  when 
they  have  to  travel  to  the  Regional 
Offices.  The  regulations  will  also  lead  to 
more  efficient  use  of  VA  resources  in 
meeting  the  agency  mission  in  that  VA 
employees  will  have  to  spend  less  time 
providing  access  to  those 
representatives  who  do  not  have  their 
own  computers  in  Regional  Offices. 
EFFECTIVE  DATE:  October  14.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  G.  Spivey,  Chief,  Authorization 
Procedures  Staff  (213B),  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-7258 
or  Jeffrey  C.  Corzatt,  Staff  Attorney 
(024H2),  Office  of  General  Counsel, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC. 
20420,  (202)  273-6381.  Questions 
concerning  applying  for  remote  access 
should  be  addressed  to  the  Director  of 
the  Veterans  Benefits  Administration 
Regional  Office  with  jurisdiction  for  the 
claim  for  which  remote  access  is  sought. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  20, 1994,  the  Department  of 
Veterans  Affairs  published  a  notice  of 
proposed  rulemaking  (NPRM)  (59  FR 
37008,  July  20, 1994)  to,  promulgate 
regulations  at  38  CFR  part  14 
establishing  policies,  criteria  and 
procedures  governing  access  to  ceriain 
Veterans  Benefits  Administration  (VBA) 
computerized  claimants  records  by 
individuals  and  organizations  which 
represent  those  claimants  bom  locations 
away  from  the  Regional  Offices  of 
jurisdiction  for  those  claimants  records. 
As  VA  noted  in  its  NPRM.  the  rules 


concern  when,  and  under  what 
circumstances.  VA  will  grant  access,  the 
responsibilities  of  those  granted  access, 
and  the  bases  to  revoke  or  suspend 
access. 

Discussion  of  Comments 

Five  comments  were  submitted  in 
response  to  the  NPRM.  All  the 
comments  endorsed  the  regulations. 
Three  veterans  service  organizations 
had  no  suggested  changes. 

Another  commenter  suggested,  in 
essence,  that  the  regulations  be  clarified 
to  expressly  provide  that  those 
individuals  approved  by  the  Department 
to  represent  veterans  in  claims  for  title 
38  benefits  in  accordance  with  38  CFR 
14.629  are  treated  equally  for  purposes 
of  being  granted  read-only  remote  access 
to  the  automated  claims  records  of  their 
chents.  As  was  stated  in  the  NPRM,  it 
is  the  E)epartment's  intention  to  provide 
the  same  on-line,  remote  access 
capabihty  to  all  individuals  and 
organizations  accredited  under  38  CFR 
14.626-14.635  who  represent  claimants 
on  VA  claims  for  benefits  and  who 
request  such  access.  Moreover,  this 
purpose  is  expressly  stated  in  the 
regulaUohs  at  §  14.641(a)(1)  which 
provides  that  an  applicant  for  read-only 
access  must  be  an  organizations, 
representative,  attorney  or  agent 
approved  or  accredited  by  VA  under  38 
CFR  14.626  through  14.635.  The 
commenter's  suggestion  reflects  what  is 
already  stated  expressly  in  the 
regulations. 

The  last  commenter  noted  a 
typographical  error  which  the 
Department  has  corrected.  That 
commenter  also  suggested  that  the 
regulations  should  clarify  that  the 
Regional  Office  Director,  or  the  Regional 
Office  Director's  designee,  is  the  VA 
official  who  may  revoke  an  individual's 
or  organization's  access  privileges  under 
38  CFR  14.643(b).  Paragraphs  (a)  and  (e) 
of  §  14.643  refer  to  the  Regional  Office 
Director  or  the  Regional  Office 
Director's  designee  as  the  VA  official 
responsible  for  decisions  concerning  the 
grant,  denial,  suspension  or  revocation 
of  remote  access  privileges.  VA 
similarly  intended  those  officials  to 
make  any  revocation  decisions  under 
§  14.643(b),  and  to  avoid  possible 
confusion  on  this  issue,  VA  will  clarify 
this  point.  VA  accepts  this  suggestion, 
and  the  regulation  is  modified 
accordingly. 

The  fifth  commenter  suggested  also 
that  the  Department  clarify  that  38  CFR 
38.643(c)  applies  to  proceedings  under 
38  CFR  14.643(b).  VA  also  accepts  this 
suggestion,  and  the  regulation  is 
changed  accordingly. 


The  fifth  commenter  also  suggested 
that  §  14.643(c)  should  be  modified  to 
expressly  refer  only  to  accredited 
representatives  of  service  organizations. 
However,  attorneys  and  claims  agents 
also  represent  veterans.  These 
individuals  may  work  for  a  law  firm  or 
some  other  organization  which  is  not  a 
veterans  service  organization.  The 
proposed  change  would  exclude  some 
of  the  individuals  covered  by  the 
regulations.  Accordingly,  the  proposal  is 
not  adopted. 

Finally,  the  commenter  suggested  that 
the  proposed  regulations  set  forth  the 
procedures  which  would  be  followed  by 
the  Department  in  any  revocation  of 
access  proceedings  under  §  14.643(b). 
The  matter  merits  further  consideration, 
and,  accordingly,  VA  will  consider 
whether  to  amend  this  rule  to 
incorporate  such  procedures. 

Following  consideration  of  the 
comments  submitted  in  response  to  the 
NPRM,  as  well  as  further  consideration 
of  the  reasoning  and  analysis  in  the 
proposed  regulation  published  at  59  FR 
37008,  the  Secretary  has  decided  to 
implement  the  regulations  as  proposed, 
for  the  reasons  contained  in  that  Federal 
Register  notice,  with  the  changes 
discussed  above. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  rules  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulator\- 
Flexibility  Act,  5  U.S.C.  601-612' 
Pursuant  to  5  U.S.C.  605(b),  the 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulations  facilitate 
representative  access  to  their  claimants' 
information  while  imposing  little  in  the 
way  of  cost  or  administrative  burden. 
Further,  the  rules  affect  only  the  small 
number  of  entities  and  individuals 
which  represent  claimants  in  claims 
before  VA. 

This  regulation  is  subject  to  review 
under  Executive  Order  12866. 

There  are  no  Catalog  of  federal 
Domestic  Assistance  numbers  for  this 
program. 

List  of  Subjects  in  38  CFR  Part  14 

Government  employees.  Lawyers, 
Legal  services.  Veterans. 
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Appn)ved:  September  1. 1994. 
Jesse  Brown. 
Secretary  of  Veterans  Affairs. 

38  CFR  part  14.  Legal  Services. 
General  Counsel,  is  proposed  to.be 
amended  as  follows: 

PART  14-LEGAL  SERVICES, 
GENERAL  COUNSEL 

1.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  38  U.S.C  5903. 

2.  In  Part  14.  §§14.640  through  14.646 
and  an  undesignated  center  heading 

S>rior  to  §  14.640  are  added  to  read  as 
ollows: 

Expanded  Remote  Access  to  Computerized 
Veterans  Claims  Records  by  Accredited 
Representatives 

Sec. 

14.640  Purpose. 

14.641  Qualifications  for  access. 

14.642  Utilization  of  access. 

14.643  Disqualification. 

Expanded  Remote  Access  to 
Computerized  Veterans  Claims  Records 
by  Accredited  Representatives 

$  14.640    Purpose. 

(a)  Sections  14.640  through  14.643 
establish  policy,  assign  responsibilities 
and  prescribe  procedures  with  respect 
to: 

(1)  When,  and  under  what 
circumstances,  VA  will  grant  authorized 
claimants'  representatives  read-only 
access  to  the  automated  Veterans 
Benefits  Administration  (VBA)  ^claims 
records  of  those  claimants  whom  they 
represent: 

(2)  The  exercise  of  authorized  aixess 
by  claimants*  repre<;entatives;  and 

(3)  The  bases  and  procedures  for 
disqualification  of  a  representative  for 
violating  any  of  the  requirements  for 
access. 

(b)  VBA  will  grant  access  to  its 
automated  claimants'  claims  records 
from  locations  outside  Regional  Offices 
under  the  following  conditions.  Access 
will  be  provided: 

(1)  Only  to  individuals  and 
organizations  granted  access  to 
automated  claimants'  records  under 
§§  14.640  through  14.643: 

(2)  Only  to  the  claims  records  of  VA 
claimants  whom  the  organization  or 
individual  represents  as  reflected  in  the 
claims  file; 

(3)  Solely  for  the  purpose  of  the 
representative  assisting  the  individual 
claimant  whose  records  are  accessed  in 
a  claim  for  benefits  administered  by  VA; 
and 

(4)  On  a  read-only  basis.  Individuals 
authorized  access  to  VBA  automated 
claims  records  under  §§  14.640  through 


14.643  will  not  be  permitted  to  modify 
the  data. 

(c)(1)  Access  will  be  authorized  only 
to  the  inquiry  commands  of  the  Benefits 
Delivery  Network  which  provide  access 
to  the  following  categories  of  data: 

(i)  Beneficiary  identification  data  such 
as  name,  social  security  number,  sex, 
date  of  birth,  service  number  and  related 
service  data;  and 

(ii)  Claims  history  and  processing  data 
such  as  folder  location,  claim  status, 
claim  establishment  date,  claim 
processing  history,  award  data,  rating 
data,  including  service-connected 
medical  conditions,  income  data, 
dependency  data,  deduction  data, 
payment  data,  educational  fiacility  and 
program  data  (except  chapter  32 
benefits),  and  education  program 
contribution  and  delimiting  data  (except 
chapter  32  benefits). 

(2)  Access  to  this  information  will 
currently  be  through  the  inquiry 
commands  of  BINQ  (BIRLS 
(Beneficiaries  Identification  and 
Records  Location  Subsystem)  Inquiry.). 
SINQ  (Status  Inquiry),  MINQ  (Master 
Record  Inquiry).  PINQ  (Pending  Issue 
Inquiry)  and  TINQ  (Payment  History  . 
Inquiry).  The  identifying  infor/hation 
received  from  BIRLS  to  repre.sentative 
inquiries  will  be  limited  to  file  number, 
veteran's  name,  date  of  death,  folder 
location  and  transfer  date  of  folder, 
insurance  number,  insurance  type, 
insurance  lapse  date  and  insurance 
folder  jurisdiction, 

(d)  Sections  14.640  through  14.643  arc- 
not  intended  to.  and  do  not: 

(1)  Waive  the  sovereign  immunity  of 
the  United  States;  or 

(2)  Create,  and  may  not  be  relied  upon 
to  create,  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  against  the  United  States  or  the 
Department  of  Veterans  Affairs. 

§  1 4.641    Qualifications  for  access. 

(a)  An  applicant  for  read-only  access 
to  VBA  automated  claims  records  from 
a  location  other  than  a  VA  Regional 
Office  must  be: 

(1)  An  organization,  representative, 
attorney  or  agent  approved  or  accredited 
by  VA  iinder  §§  14.626  through  14.635; 
or 

(2)  An  attorney  of  record  for  a 
claimant  in  proceedings  before  the 
Court  of  Veterans  Appeals  or 
subsequent  proceedings  who  requests 
access  to  the  claimant's  automated 
claims  records  as  part  of  the 
representation  of  the  claimant 

(b)  The  hardware,  modem  and 
software  utilized  to  obtain  access,  as 
well  as  their  location,  must  be  approved 
in  advance  by  VBA. 


(c)  Each  individual  and  organization 
approved  for  access  must  sign  and 
return  a  notice  provided  by  the  Regional 
Office  Director  (or  the  Regional  Office 
Director's  designee)  of  the  Regional 
Office  of  jurisdiction  for  the  claim.  Thi* 
notice  will  specify  the  applicable 
operational  and  security  requirements 
for  access  and  an  acknowledgment  that 
the  breach  of  any  of  these  requirements 
is  grounds  for  disqualification  from 
access. 

§14.642    UUIization  of  access. 

(a>Once  an  individual  or  organization 
has  been  issued  the  necessary 
passwords  to  obtain  read-only  access  to 
the  automated  claims  records  of 
individuals  represented,  access  will  be 
exercised  in  accordance  with  the 
following  reouirements; 

(1)  The  iivdividual  or  organization 
will  obtain  access  only  from  equipment 
and  software  approved  in  advance  by 
the  Regional  Office  from  the  location 
where  the  individual  or  organization 
primarily  conducts  its  representation 
activities  which  also  has  been  approved 
in  advance; 

(2)  The  individual  will  use  only  his  or 
her  assigned  password  to  obtain  access; 

(3)  The  individual  will  not  reveal  his 
or  her  password  to  anyone  else,  or  allow 
anyone  else  to  use  his  or  her  password: 

(4)  The  individual  will  access  only 
the  VBA  automated  claims  records  of 
VA  claimants  who  are  represented  by 
the  person  obtaining^acce.ss  or  by  the 
organization  employing  the  person 
obtaining  access; 

(5)  The  individual  will  access  a 
claimant's  automated  claims  record 
solely  for  the  purpose  of  representing 
that  claimant  in  a  claim  for  benefits 
administered  by  VA; 

(6)  Upon  receipt  of  the  pa.ssword,  the 
individual  will  destroy  the  hard  copy; 
no  written  or  printed  record  containing 
the  password  will  be  retained;  and 

(7)  The  individual  and  organization 
will  comply  with  all  security 
requirements  VBA  deems  necessary  to 
ensure  the  integrity  and  confidentiality 
of  the  data  and  VBA's  automated 
computer  systems. 

(b)  An  organization  granted  aa:ess 
shall  ensure  that  all  employees  provided 
access  in  accordance  with  these 
regulations  will  receive  regular,  I 
adequate  training  on  proper  .security.        ; 
including  the  items  listed  in  §  14.643(a).   ' 
Where  an  individual  such  as  an  attorney 
or  registered  agent  is  granted  across,  he 
or  she  will  regularly  review  the  security    ' 
requirements  for  the  system  as  set  forth 

in  these  regulations  and  in  any  I 

additional  materials  provided  by  VBA. 

(c)  VBA  may.  at  any  time  without 
notice: 


(1)  Inspect  the  computer  hardware 
and  software  utilized  to  obtain  access 
and  their  location; 

(2)  Review  the  security  practices  and 
training  of  any  individual  or 
organization  granted  access  under  these 
regulations;  and 

(3)  Monitor  an  individual's  or 
organization's  access  activities.  By 
applying  for,  and  exercising,  the  access 
privileges  under  §§  14.640  through 
14.643,  the  applicant  expressly  consents 
to  VBA  monitoring  the  access  activities 
of  the  applicant  at  any  time. 

§14.643    Disqualification. 

(a)  The  Regional  Office  Director  or  the 
Regional  Office  Director's  designee  may 
revoke  an  individual's  or  an 
organization's  access  privileges  to  a 
particular  claimant's  records  because 
the  individual  or  organization  no  longer 
represents  the  claimant,  andrtherefore. 
the  beneficiary's  consent  is  no  longer  in 
effect.  The  individual  or  organization  is 
no  longer  entitled  to  access  as  a  matter 
of  law  under  the  Privacy  Act,  5  U.S.C. 
552a,  and  38  U.S.C.  5701  and  7332. 
Under  these  circumstances,  the 
individual  or  organization  is  not 
entitled  to  any  hearing  or  to  present  any 
evidence  in  opposition  to  the 
revocation. 

(b)  The  Regional  Office  Director  or  the 
Regional  Office  Director's  designee  may 
revoke  an  individual's  or  an 
organization's  access  privileges  either  to 
an  individual  claimant's  records  or  to 
all  claimants' records  in  the  VBA 
automated  claims  benefits  systems  if  the 
individual  or  organization: 

(1)  Violates  any  of  the  provisions  of 
§§  14.640  through  14.643; 

(2)  Accesses  or  attempts  to  access  data 
for  a  purpose  other  than  representation 
of  an  individual  veteran; 

(3)  Accesses  or  attempts  to  access  data 
other  than  the  data  specified  in  these 
regulations; 

(4)  Accesses  or  attempts  to  access  data 
on  a  VA  beneficiary  who  is  not 
represented  either  by  the  individual 
who  obtains  access  or  by  the 
organization  employing  the  individual 
who  obtains  access; 

(5)  Utilizes  unapproved  computer 
hardware  or  software  to  obtain  or 
attempt  to  obtain  access  to  VBA 
computer  systems; 

(6)  Modifies  or  attempts  to  modify 
data  in  the  VBA  computer  systems. 

(c)  If  VBA  is  considering  revoking  an 
individual's  access  imder  §  14.643(b), 
and  that  individual  works  for  an 
organization,  the  Regional  Office  of 
jurisdiction  will  notify  the  organization 
of  the  pendency  of  the  action. 

(d)  After  an  individual's  access 
privileges  are  revoked,  if  the  conduct 


which  resulted  in  revocation  was  such 
that  it  merits  reporting  to  an  appropriate 
governmental  licensing  organization 
such  as  a  State  bar,  the  VBA  Regional 
Office  of  jurisdiction  will  immediately 
inform  the  licensing  organization  in 
writing  of  the  fact  that  the  individual's 
access  privileges  were  revoked  and  the 
reasons  why. 

(e)  The  VBA  Regional  Office  of 
jurisdiction  may  temporarily  suspend 
access  privileges  prior  to  any 
determination  on  the  merits  of  the 
proposed  revocation  where  the  Regional 
Office  Director  or  the  Director's 
designee  determines  that  such 
immediate  suspension  is  necessary  in 
order  to  protect  the  integrity  of  the 
system  or  confidentiality  of  the  data  in 
the  system  from  a  reasonably 
foreseeable  compromise.  However,  in 
such  case,  the  Regional  Office  shall  offer 
the  individual  or  organization  an 
opportimity  to  respond  to  the  charges 
immediately  after  the  temporary 
suspension. 

[FR  Doc.  94-22669  Filed  9-13-94;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Standards  for  Detached 
Address  Labels 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Postal  Ser\ice  adopts 
changes  in  Domestic  Mail  Manual 
(DMM)  standards  concerning  use  of 
detached  address  labels  (DALs)  to 
standardize  those  rules  as  they  apply  to 
the  different  uses  of  DALs  (second-, 
third-,  and  fourth-class  flats  and  third- 
class  merchandise  samples). 
EFFECTIVE  DATE:  December  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Leo 
F.  Raymond,  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION:  On  April 
8,  1994,  the  U.S.  Postal  Service  (USPS) 
published  for  comment  proposed 
changes  to  Domestic  Mail  Manual 
(DMM)  unit  A060,  which  contains  the 
standards  for  use  of  detached  address 
labels  (DALs).  59  FR  16786-16788.  The 
proposed  revisions,  which  arose  from 
suggestions  presented  during  the  1993 
DMM  redesign  project,  were  generally 
designed  to  eliminate  as  much  as 
possible  the  distinctions  between  how 
second-,  third-,  and  fourth-class  flats 
and  third-class  merchandise  samples 
can  each  be  mailed  using  DALs.  This 
proposed  rule  did  not  seek  to  introduce 
significantly  new  requirements  or 


options  for  existing  uses  (other  than 
those  that  occur  from  standardization 
across  classes),  nor  to  permit  new  uses 
of  DALs.  To  avoid  wordiness,  the  term 
"item"  was  introduced  to  replace  the 
phrase  "second-class  flat,  third-class  flat 
or  merchandise  sample,  or  fourth-class 
bound  printed  matter"  when  discussing 
that  which  is  distributed  with  the  DAL. 

The  USPS  received  five  written 
comments  on  the  proposed  rule. 

All  commenters  generally  supported 
the  proposed  rule  as  a  measiue  to 
simplify  and  standardize  existing 
regulations.  However,  commenters  also 
suggested  revisions  beyond  those 
related  to  making  the  standards  uniform 
in  all  mailing  applications. 

One  coraraenter  urged  the  Postal 
Service  to  allow  the  use  of  DALs  in 
more  mailing  situations  than  at  present. 
This  proposal  is  beyond  the  scope  of 
this  rulemaking  and  will  not  be 
addressed  as  part  of  this  final  rule. 

Another  commenter  found  the 
language  of  proposed  DMM  A060.1.2 
ambiguous  in  its  use  of  "must"  and 
"may"  to  describe  situations  in  which 
DALs  are  permitted.  That  language  is 
revised  for  greater  clarity  in  renumbered 
DMM  A060.1.3  of  the  final  rule.  This 
commenter  was  also  concerned  by  the 
term  "full"  (in  proposed  DMM 
A060.3.3)  as  applied  to  the  cartons  used 
to  transport  the  items  to  be  delivered 
using  DALs,  fearing  that,  taken  literally, 
it  would  require  an  infinite  number  of 
carton  sizes  to  suit  all  situations.  The 
intent  behind  the  full  carton 
requirement  is  that  the  fewest  number  of 
cartons  be  used  and  that  each  be  as  full 
as  reasonably  possible  to  minimize 
transportation  cost  and  movement  of 
(and  potential  damage  to)  the  items 
inside  the  carton  while  in  transit.  The 
USPS  does  not  expect  customers  to  bear 
an  unreasonable  burden  to  ensure  full 
cartons,  and  the  language  of  the  final 
rule  is  clarified  to  state  that  full  cartons 
can  be  achieved  by  placing  dtmnage  in 
cartons  to  maintain  the  integrity  of  their 
contents  while  in  transit. 

One  commenter  submitted  a  series  of 
questions  as  a  means  of  indicating  areas 
in  which  it  felt  the  proposed  rule 
needed  additional  definition.  The  issues 
raised  are  (1)  whether  the  DALs  and 
items  for  a  post  office  handling  small 
volumes  of  mail  could  be  combined  in 
the  same  shipping  carton;  (2)  how  many 
5-digit  ZIP  Codes  are  needed  for  general 
distribution  and  what  constitutes  the 
residual;  and  (3)  the  standards 
applicable  to  palletization  of  cartons  of 
DALs  and  items.  The  final  rule  has  been 
amended  so  that  (1)  only  the  DALs  for 
the  same  5-digit  ZIP  Code  area  may  be 
placed  in  the  same  carton;  (2)  general 
distribution  requires  a  minimum 
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density  in  a  S^eit  ZJP  Code  area,  not 
a  minimum  number  of  5-digit  areas 
(less-than-general-distribution 
quantities  in  that  mailing  are  considered 
residual);  and  (3)  DALs  and  items  may 
be  palletized  under  the  same  standards 
applicable  to  other  mail. 

Another  commenter  stated  that  the 
notification  requirement  in  proposed 
DMM  A060.3.1  represented  an 
unnecessarily  redundant  burden  on  the 
mailer  by  mandating  both  an  advance 
written  notice  to  the  delivery  office  and 
the  enclosure  of  a  copy  of  that  notice  in 
the  actual  maiUng.  The  USPS  is 
interested  in  ensuring  that  delivery 
offices  correctly  identify  DAL  mailings 
and  associate  them  with  the 
corresponding  mailer  instructions.  For 
that  reason,  the  enclosure  of  a  copy  of 
an  advance  notice  was  seen  as  a 
relatively  foolproof  device.  However,  to 
remove  this  perceived  burden,  the  final 
rule  will  allow  the  mailer  the  alternative 
of  showing  a  key  number  or  code  on 
both  the  advance  letter  and  (instead  of 
a  copy  of  the  notice)  on  the  cartons  used 
for  the  mailing. 

One  commenter  raised  a  series  of 
questions  based  on  experience  in 
applying  the  existing  standards,  noting 
that  certain  issues  were  not  resolved  by 
the  proposed  rule,  and  asking  that  they 
be  addressed  in  the  final  rule.  The 
questions  were  (1)  how  the  carton's 
weight  is  considered  for  purposes  of 
postage  computation:  (2)  whether  excess 
DALs  should  be  allowed  (based  on  an 
assumed  niunber  of  undeliverables). 
what  that  excess  should  be.  and  how 
those  DALs  would  be  viewed  for 
purposes  of  classification,  rate     " 
eligibility,  and  postage  pavTnent;  and  (3) 
how  the  terms  in  proposed  DMM 
AOeo.3.4  (regarding  identification  of 
quantities)  were  to  be  correctly  applied. 
The  final  rule  has  been  revised  to 
address  those  questions:  (1)  postage  is  to 
bo  determined  based  on  the  weight  of 
the  raailpiece.  i.e.,  the  combined  weight 
of  the  DAL  and  the  accompanying  item, 
e.xduding  tare;  (2)  DALs  and  items  are 
to  be  supplied  in  equal  numbers 
although,  if  excess  items  or  DALs  are 
received  by  the  delivery  post  office, 
additional  quantities  of  items  or  DALs 
(as  needed)  may  be  shipped  First-Class 
Mail  (or  Priority  Mail  or  Express  Mail); 
and  (3)  proposed  DMM  A060.3.4  (now 
DMM  A060.3.5)  has  been  revised  to 
narrow  reference  to  "packages"  to  apply 
to  packages  of  compatible  items  (e.g.. 
flats)  placed  in  sacks. 

Another  commenter  pointed  out  that 
use  of  the  term  "detached  address  card 
(DAC)"  in  the  proposed  rule  was 
contrary  to  prior  practice.  It  noted  that 
the  term  "detached  address  label 
(DAL)"  would  be  more  appropriate 


because  it  is  used  in  the  Domestic  Mail 
Classification  Schedule  and  is  well 
estabhshed  in  the  mailing  industry's 
vocabulary.  The  USPS  agrees  and  will 
retain  the  current  term  (DAL)  in  the 
final  rule. 

The  same  commenter,  while 
supporting  the  placement  on  the  fit>nt  of 
the  DAL  of  identifying  information 
about  the  accompanying  item,  argued 
that  the  language  of  proposed  DMM 
A060.2.4  was  too  broad  in  allowing 
"equivalent  identi^ing  information." 
Such  a  term,  the  commenter  believed, 
was  likely  to  invite  "overreaching 
interpretations  that  convert  the  front  of 
the  DAL  into  an  advertising  or 
promotional  vehicle."  The  USPS  agrees 
that  such  a  consequence  is  undesirable, 
and  the  final  rule  tightens  the  wording 
in  DMM  A060^.4  accordingly. 

That  commmter  also  pointed  out  that 
the  language  of  proposed  DMM 
A060.4.1a.  by  requiring  the  mailer  to 
supply  additional  items  if  their  quantity 
was  exceeded  by  the  number  of  DALs 
provided  to  a  delivery  office,  left  the 
mailer  without  the  option  of  having 
those  excess  DALs  disposed  of  as  waste. 
(The  proposed  rule  stated  that  excess 
DALs  would  be  returned  postage  due  if 
the  necessary  additional  items  were  not 
provided.)  Particularly  when  additional 
items  were  not  available,  the  commenter 
noted,  the  proposed  requirement  would 
be  ho\h  impossible  to  satisfy  and 
punitive  in  its  consequence. 

Conciurently,  the  commenter  noted 
that  proposed  DMM  A060.4.1c  would 
appear  not  to  offer  the  mailer  a  negative 
option  concerning  address  correction, 
and  apparently  mandates  the  return  of 
all  undeliverable-as-addressed  DALs. 
This  commenter  suggests  that  the  mailer 
should  have  to  request  address 
correction.  For  consistency,  proposed 
DMM  A060.5.0d  would  also  require 
revision.  The  USPS  believes  the 
commenter's  points  are  valid,  and  these 
provisions  are  amended  in  the  final  rule 
to  allow  the  options  suggested  by  the 
commenter  and  to  treat  undeliverable- 
as-addressed  DALs  like  other  mail  of 
their  class  and  rate. 

Finally,  concerning  proposed  DMM 
A060.3.3.  this  commenter  suggests  that 
"other  authorized  containers"  be 
included  as  means  to  transport  items,  in 
addition  to  sacks  and  pallets,  and  that 
the  application  of  the  40-pound  limit  be 
more  clearly  defined.  Although  the  use 
of  "other"  equipment,  such  as  wheeled 
containers,  might  be  rAsonable  in  some 
instances,  the  USPS  is  concerned  both 
over  the  consequences  of  irregular 
equipment  suppUes  and  how  various 
types  of  equipment  might  not  bo 
appropriate  in  some  applications.  For 
that  reason,  the  final  rule  allows  the  use 


of  "other"  equipment  but  limits  its  use 
to  the  service  area  of  the  facility  whose 
manager  authorized  such  equipment 
and  which  will  receive  the  mailing.  The 
final  rule  also  more  clearly  addresses 
the  application  of  the  40-pound  limit. 

Based  on  the  adoption  of  several 
commenter  suggestions,  the  final  rule 
has  been  reorganized  slightly  from  the 
proposed  rule.  It  also  includes  (as  DMM 
A060.1.6)  a  provision  that  specifically 
states  the  ciurently  unwritten 
requirement  that  the  mailer  is 
responsible  for  demonstrating 
compliance  with  the  density, 
distribution,  or  other  criteria  that  might 
apply  to  a  particular  DAL  mailing. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  111). 

PART  1 1 1— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C  101. 
401,  40.3.  404,  3001-3011.  3201-3219.  3403- 
3406,3621,3626,5001. 

2.  Replace  Domestic  Mail  Manual 
A060  with  the  foUowng: 

A06D  Detached  Address  Labels 

1.0  USE 

1.1  Definitions 

For  purpose  of  these  standards, 
"item(s)"  refers  inclusively  to  the  types 
of  mail  described  in  1.2  through  1.4. 

1.2  Second-  or  Third-CIass  Flats 

Saturation  mailings  of  unaddressed. 
second-  or  third-class  Hats  may  be 
mailed  with  detached  address  labels 
(DALs).  For  purposes  of  this  standard,  a 
saturation  mailing  is  one  sent  to  at  least 
75%  of  the  total  addresses  on  a  carrier 
route  or  90%  of  the  residential 
addresses  on  a  route,  whichever  is  less. 
Deliveries  are  not  required  to  every 
carrier  route  of  a  delivery  unit. 

1.3  Third-Class  Merchandise  Samples 

Merchandise  samples  more  than  5 
inches  wide  (high)  or  1/4  inch  thick,  or 
nonuniform  in  thickness,  mailed  at  bulk 
third-class  rates,  must  be  mailed  with 
DALs  when  prepared  for  general 
distribution  on  city  delivery  routes. 
Merchandise  samples  may  be  mailed 
with  DALs  for  general  distribution  on 
other  (e.g..  rural)  routes  and  for  the 
residual  portion  of  a  general  distribution 
mailmg.  For  purpose  of  this  standard. 


"general  distribution"  means 
distribution  in  a  single  mailing  to  at 
least  25%  of  the  addresses  in  any  5-digit 
ZIP  Code  dehvery  area  regardless  of  the 
number  of  samples  addressed  to  a  single 
route  or  the  number  of  5-digit  areas  to 
which  samples  are  addressed.  If  the 
same  mailing  includes  a  "general 
distribution"  to  one  or  more  5-digit 
areas  and  distribution  of  lesser 
quantities  to  one  or  more  other  5-digit 
areas,  the  latter  pieces  are  considered 
"residuaL" 

1.4  Fourth-Class  Bound  Printed 
Matter 

Mailings  of  unaddressed  pieces  of 
bound  printed  matter  may  be  mailed 
with  DALs  for  delivery  in  the  local  zone 
of  the  post  office  of  mailing. 

1 .5  Alteniative  Address  Formats 

The  addresses  on  DALs  may  be 
prepared  using  an  alternative  address 
format,  subject  to  the  applicable 
eligibility,  volume,  density,  and 
preparation  standards. 

Evidence  of  Distribution 


JMI 


1.6 

When  requested  by  the  USPS.  DAL 
mailers  must  provide  documentation  to 
establish  that  the  applicable  distribution 
standards  in  1.2  through  1.4  are  met. 

2.0  PREPARING  DETACHED 
ADDRESS  LABELS 

2.1  Construction 

Each  DAL  must  be  made  of  paper  or 
cardboard  stock  that  is  not  folded, 
perforated,  or  creased,  and  that  meets 
these  measurements: 

a.  Between  3V2  and  5  inches  high 
(perpendicular  to  the  address  label). 

b.  Between  5  and  9  inches  long 
(parallel  to  the  address  label). 

c.  At  least  0.007  inch  thick. 

2.2  Addressing 

The  address  for  each  item  must  be 
placed  on  a  DAL.  parallel  to  the  longest 
dimension  of  the  DAL.  and  may  not 
appear  on  the  item  it  accompanies.  The 
DAL  must  contain  the  recipient's 
delivery  address  and  the  mailer's  return 
address.  A  ZIP+4  code  or  5-digit  ZIP 
Code  is  required  imless  an  alternative 
address  format  is  used.  The  delivery  " 
address  may  include  the  correct 
delivery  point  barcode. 

2.3  Ratio 

Only  one  DAL  may  be  prepared  for 
each  accompanying- item,  and  only  one 
item  may  be  identified  for  delivery  per 
DAL  (i.e.,  one  DAL  may  not  be  prepared 
to  deliver  with  one  each  of  multiple 
difiierent  accompanying  items  or  with 
multiples  of  the  same  item). 


2.4  Required  Information 

The  following  words  must  appear  in 
bold  type  at  least  1/8  inch  high  on  the 
fix)nt  of  each  DAL:  "USPS  regulations 
require  that  this  address  label  be 
delivered  with  its  accompanying 
postage-paid  mail.  If  you  should  receive 
this  label  without  its  accompanying 
mail,  please  notify  your  local 
postmaster."  The  title  or  brand  name  of 
the  item  (which  may  include  an 
illustration  of  the  item)  must  also 
appear  on  the  front  or  back  of  the  DAL 
to  associate  it  with  the  accompanying 
item, 

2.5  Other  Information 

Nothing  may  appear  on  the  front  of  a 
DAL  except  the  information  described 
above,  an  indicium  of  postage  payment, 
and  official  pictures  and  data  circulated 
by  the  National  Center  for  Missing  and 
Exploited  Children.  Ancillary  service 
endorsements  are  not  permitted; 
undeliverable  material  is  treated  under 
4.0. 

3.0  PREPARING  THE  MAILING 

3.1  Notice  to  Delivery  Office 

Each  delivery  office  to  receive  a  DAL 
mailing  must  be  notified  in  writing  at 
least  10  days  in  advance  of  the 
requested  delivery  period.  To  ensiue 
that  the  delivery  office  can  readily  relate 
the  notice  to  the  cartons  containing  the 
corresponding  items,  a  copy  of  that 
letter  must  be  enclosed  with  the  DALs 
unless  the  initial  notice  and  the  cartons 
used  for  the  DALs  and  items  each 
conspicuously  bears  a  mailing 
identification  number.  The  letter  must 
show  the  following: 

a.  Name  and  telephone  number  of 
mailer  or  representative. 

b-  Origin  post  office  of  mailing. 

c.  Expected  mailing  date. 

d.  Description  of  mailing. 

e.  Number  of  addressees  for  each  5- 
digit  ZIP  Code. 

f.  Number  of  DALs  per  carton  or 
package. 

g.  Number  of  items  per  carton  or 
package. 

h.  Expected  delivery  period  (range  of 
dates).  -  - 

i.  Requested  action  in  the  event  of 
excess  or  undeliverable  DALs  or  items 
(see  4.0). 

3.2    DALs 

The  DALs  must  be  presorted,  counted, 
and  packed  by  5-digit  ZIP  Code  delivery 
area.  Only  DALs  for  the  same  5-digit 
area  may  be  placed  in  the  same  carton. 
DAL  mailings  claimed  at  carrier  route  or 
walk-sequence  rates  must  be  further 
prepared  under  the  corresponding 
standards.  Difi^erent  size  cartons  may  be 


used  in  the  same  mailing,  but  each  must 
be  filled  with  dunnage  as  necessary  to 
ensiue  that  the  DALs  retain  their 
integrity  while  in  transit.  Each  carton  of 
DALs  must  bear  a  label  showing  the 
information  in  3.5  unless  a  mailing 
identification  number  is  used  (see  3.1). 
Muhiple  containers  of  DALs  must  be 

numbered  sequentially  (1  of ,  2  of 

,  etc.). 

3.3  Items 

The  items  to  be  distributed  with  the 
DALs  must  be  placed  in  cartons  or 
prepared  in  packages  placed  in  sacks,  as 
appropriate  for  the  type  of  item  and 
subject  to  the  standards  apphcable  to 
the  rate  claimed.  A  label  bearing  the 
content  description  information  in  3.5 
must  be  affixed  to  each  carton,  sacked 
package,  or  pallet  unless  a  mailing 
identification  number  is  used  (see  3.1). 
Cartons  of  items  (including  those  on 
pallets)  may  be  of  different  sizes  but 
must  be  filled  with  dunnage  as 
necessary  to  ensure  the  integrity  of  the 
items  while  in  transit.  The  gross  weight 
of  each  carton  or  sack  must  not  be  more 
than  40  pounds. 

3.4  Combined  Cartons 

Both  the  DALs  and  the  accompanying 
items  may  be  enclosed  in  the  same 
carton  when  sent  to  a  small-volume  5- 
digit  ZIP  Code  area.  If  packed  together, 
the  following  standards  apply: 

a.  The  DALs  must  be  packaged  and 
labeled  under  3.2  and  placed  on  top  of 
the  items. 

b.  The  carton  must  be  packed  with 
dunnage  to  ensure  the  integrity  of  the 
contents  while  in  transit. 

c.  The  gross  weight  of  the  carton  must 
not  exceed  40  pounds. 

d.  The  exterior  of  the  carton  must  be 
labeled  under  3.5  and  marked  "DALs 
ENCLOSED"  in  letters  not  less  than  Va 
inch  high. 

3.5  Label  Information 

Sacks,  cartons,  and  pallets  of  DAL 
mail  must  be  labeled  under  the 
preparation  standards  applicable  to  the 
rale  claimed.  A  second  label  must  be 
affixed  to  each  carton  or  sacked  package 
to  provide  the  following  information 
(unless  a  mailing  identification  number 
is  used  under  3.1): 

a.  Delivery  post  office  name  and  5- 
dieit  ZIP  Code  delivery  area. 

0.  Title,  brand  name,  or  other 
description  of  the  items. 

c.  Name  and  telephone  number  of  the 
mailer  or  representative. 

d.  Number  of  labels  or  items  in  the 
carton,  as  applicable. 

e.  Instructions  to  open  and  distribute 
either  the  DALs  with  matching  items  or 
the  items  with  matching  DALs.  as 
appropriate. 
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3.6  Use  of  Equipment 

Cartons,  packages  of  flats,  and  sacks 
of  items  may  be  palletized  imder  the 
applicable  standards;  cartons  of  DALs 
must  be  palletized  with  the 
corresponding  items  under  the  same 
standards.  The  USPS  plant  manager  at 
whose  facihty  a  DAL  mailing  is 
deposited  may  authorize  other  types  of 
equipment  for  the  portion  of  the  mailing 
to  be  delivered  in  that  plant's  service 
area. 

3.7  Bound  Printed  Matter 

Bound  printed  matter  distributed  with 
DALs  must  be  deposited  at  the 
acceptance  point  specified  by  the 
postmaster.  Local  zone  rates  are 
available,  subject  to  G030. 

3.8  Mailing  Statement 

The  mailer  must  complete  and 
provide  the  appropriate  mailing 
statement  with  each  mailing. 

4.0  DISPOSITION  OF  EXCESS  OR 
UNDELIVERABLE  MATERIAL 

4.1  Excess  Material 

The  letter  required  under  3.1  must 
either  request  that  the  delivery  office 
contact  the  mailer  (or  representative) 
about  excess  DALs  or  items,  or  provide 
instructions  for  their  treatment.  (If  the 
mailer  does  not  provide  information 
about  excess  DALs  or  items,  such 
material  is  disposed  of  as  waste  by  the 
USPS.)  The  mailer  must  choose  one  of 
the  following  options  for  each  DAL 
mailing  and  the  items: 

a.  Dispose  of  any  excess  material  as 
waste. 

b.  Return  the  excess  material  to  the 
mailer,  postage  due  at  the  applicable 
single-piece  rate  under  5.0. 

c.  Hold  the  excess  material  for  pickup 
by  the  mailer  (or  representative);  if 
pickup  is  not  made  within  15  calendar 
days  of  the  notice  to  the  mailer,  the 
material  is  returned  to  the  mailer 
postage  due. 

d.  Hold  the  excess  material  while 
additional  DALs  or  items  are  supplied 
(as  applicable);  if  additional  material  is 
not  supplied  within  15  days  of  the 
notice  to  the  mailer,  the  excess  material 
is  returned  to  the  mailer  postage  due. 
Additional  material  must  be  sent 
prepaid  to  the  delivery  post  office  as 
First-Class  Mail,  Priority  Mail,  or 
Express  Mail. 

4.2  Undeliverable-as-Addressed  DALs 

DALs  with  incorrect,  nonexistent,  or 
otherwise  undeliverable  addresses  are 
handled  under  FOIO.  The  accompanying 
item  is  treated  as  specified  by  the  mailer 
under  4.1. 


5.0  POSTAGE 

5.1  Available  Rates 

DAL  mailings  are  not  eligible  for  any 
automation  rate,  but  they  may  qualify 
for  carrier  route  or  walk-sequence  rates 
subject  to  the  applicable  standards. 

5.2  Initial  Distribution 

Postage  is  computed  based  on  the 
weight  of  the  entire  mailpiece  (i.e., 
combined  weight  of  the  item  and  the 
accompanying  DAL).  If  the  number  of 
DALs  and  items  mailed  is  not  identical, 
the  "number  of  pieces"  used  to 
.determine  postage  is  the  greater  of  the 
two;  no  postage  refund  is  allowed  in 
these  situations.  The  total  weight  of  the 
mailing  excludes  the  weight  of  the 
cartons  used  to  carry  the  DALs  or  items, 
dunnage,  and  carton  labels.  In  addition, 
these  methods  of  postage  payment 
apply: 

a.  Second-class  flats  must  be  prepaid. 
A  notice  of  entry  must  appear  in  the 
upper  right  comer  of  the  DAL. 

b.  Third-class  flats  and  samples  and 
fourth-class  bound  printed  matter  must 
be  paid  by  permit  imprint,  which  must 
appear  on  each  DAL.  Third-class 
postage  is  computed  at  the  applicable 
nonletter  rates. 

5.3  Returns 

Postage  for  excess  or  undeliverable 
DALs  or  items  being  returned  is 
computed  at  the  single-piece  third-  or 
fourth-class  rate  applicable  to  the 
combined  weight  of  the  DAL  and  the 
accompanying  item,  regardless  of 
whether  both  are  being  returned.  The 
total  amoimt  due  for  returned  material, 
which  includes  the  return  postage  and 
the  applicable  address-correction  fee  for 
each  DAL  or  item  returned,  is  collected 
upon  the  material's  return  to  the  mailer. 

5.4  Additional  Items 

Additional  material  (DALs  or  items) 
being  supplied  under  4. Id  must  be 
mailed  with  postage  prepaid  as  First- 
Class  Mail,  Priority  Mail,  or  Express 
Mail,  subject  to  the  eligibiUty  standards 
applicable  to  the  rate  claimed  and  the 
conditions  in  5.2. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
(FR  Doc.  94-22735  Filed  9-13-94;  8:45  am] 
BILLING  CODE  7710-12-P 


ENVIRGNMErfTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[C01 1-1-65328,  CO30-1-6533a,  and  C036- 
2-6303a;  FRL-5067-7] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM-10 
Implementation  Plan  for  Colorado;     ' 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  In  this  document,  the  EPA  is 
approving  the  State  implementation 
plan  (SIP)  and  SIP  revisions  submitted 
by  the  State  of  Colorado  for  the  purpose 
of  bringing  about  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-IG)  in 
Aspen,  Colorado.  The  SIP  was  initially 
submitted  by  the  State  on  January  15, 
1992,  with  revisions  submitted  on 
March  17, 1993  and  December  9, 1993. 
EPA  proposed  to  grant  limited  approval 
of  the  January  1992  and  March  1993 
submittals  in  a  December  23, 1993 
Federal  Register  notice.  The  State's 
December  9, 1993  SIP  revision 
adequately  addressed  the  deficiencies 
which  had  been  the  basis  for  EPA's 
decision  to  propose  limited  approval  of 
the  previous  submittals.  Therefore,  EPA 
is  withdrawdng  the  limited  approval  and 
now  approving  the  Aspen  submittals  as 
meeting  the  PM-10  SIP  requirements 
due  November  15, 1991.  EPA  is  also 
approving  the  PM-10  contingency 
measures  for  Aspen  which  were 
included  in  the  December  1993 
submittal,  and  EPA  is  amending  the 
Aspen  PM-10  nonattainment  area 
boundary. 

DATES:  This  final  rule  will  become 
effective  on  November  14,  1994  unless 
adverse  or  critical  comments  are 
received  by  October  14,  1994.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register.  "" 

ADDRESSES:  Comments  should  be 
addressed  to  Vicki  Stamper,  8ART-AP, 
at  the  EPA  Region  Vm  Office  listed. 
Copies  of  the  State's  submittal  and  other 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  Air  Programs 
Branch,  Environmental  Protection 
Agency.  Region  VIII,  999  18th  Street, 
suite  500,  Denver,  Colorado  80202- 
2405;  and  Air  Pollution  Control 
Division,  Colorado  Department  of 


Health,  4300  Cherry  Creek  Drive  South, 
Denver,  Colorado  80222-1530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  8ART-AP, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2466,  (303) 
293-1765. 

SUPPi.EMENTARY  INFORMATION: 

L  Background 

Aspen,  Colorado  was  designated 
nonattainment  for  PM-10  and  classified 
as  moderate  imder  sections  107(d)(4)(B) 
and  188(a)  of  the  Act  upon  enactment-of 
the  Clean  Air  Act  Amendments  of 
1990.'  (See  56  FR  56694,  November  6, 
1991 ;  40  CFR  81 .306  (specifying 
nonattainment  designation  for  Aspen.)) 
The  air  quality  planning  requirements 
for  moderate  PM-10  nonattainment 
areas  are  set  out  in  Subparts  1  and  4  of 
part  D  of  title  I  of  the  Act.  The  EPA  has 
issued  a  "General  Preamble"  describing 
EPA's  preliminary  views  on  how  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  title  I  of  the  Act, 
including  those  State  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  rulemaking  and  the  supporting 
rationale.  In  this  document  on  the  ■ 
Colorado  moderate  PM-10  SIP  for  the 
Aspen  nonattainment  area,  EPA  has 
applied  its  interpretations  taking  into 
consideration  the  specific  factual  issues 
presented. 

Those  states  containing  initial 
moderate  PM-10  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by  - 
November  15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be  _ 
implemented  no  later  than  December 
10, 1993: 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  thian 


'  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Pub.  L.  No. 
101-549, 104  Stat.  2399.  References  herein  are  to 
the  Gean  Air  Act,  aa  amended  ("the  Act").  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C  7401  et.  seq. 


December  31, 1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 

.  31, 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

Some  provisions  were  due  at  a  later 
date.  States  with  initial  moderate  PM- 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30, 1992.  See  section 
189(a)  of  the  Act.  Revisions  to  satisfy 
these  requirements  were  submitted  by 
the  State  on  January  14, 1993,  and  EPA 
will  be  taking  action  on  these 
requirements  in  a  separate  Federal 
Register  document.  Such  States  were 
also  required  to  submit  contingency 
measures  by  November  15, 1993  which 
become  effective  without  further  action 
by  the  State  or  EPA,  upon  a 
determination  by  EPA  that  the  area  has 
failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  See  section  172(c)(9) 
of  the  Act  and  57  FR  13543-13544.  The 
State  adopted  PM-10  contingency 
measures  for  Aspen  in  November  of 
1993,  and  those  measures  were  included 
in  the  State's  December  9,  1993  SIP 
submittal.  Along  with  taking  action  on 
the  moderate  PM-10  nonattainment  area 
SIP  requirements  which  were  due  to 
EPA  on  November  15, 1991,  EPA  is  also 
taking  action  on  these  contingency 
measures  in  this  document 

n.  This  Action 

On  December  23, 1993rEPA  proposed 
to  grant  hmited  approval  of  ihe  Aspen 
PM-10  SIP  submitted  on  January  15, 
1992  and  revised  on  March  17, 1993 
(see  58  FR  68094-68101).  Because  the 
State  could  not  demonstrate  that  the 
control  measiues  included  in  the 
January  1992  and  March  1993  SIP 
submittals  were  adequate  to 
demonstrate  timely  attainment  and 
maintenance  of  the  PM-10  NAAQS  in 
Aspen,  EPA  was  unable  to  propose  full 
approval  at  that  time.  EPA  thus 
proposed  to  grant  limited  approval  of 
the  submittals  for  the  pur]x>se  of 
strengthening  the  SIP  and  to  make  the 
control  measures  included  in  those 


submittals  Federally  enforceable.  In  that 
document,  EPA  also  proposed  to  fully 
approve  those  few  elements  of  the  SIP 
submittals  which  were  separable  and 
independent  of  the  inadequate 
demonstration  of  attainment.  EPA's 
proposed  approval  did  not  include  the 
State's  volimtary  no-drive  day  control 
measure,  on  which  EPA  did  not  propose 
-  to  take  action. 

The  State  subsequently  adopted 
additional  PM-10  control  measures  for 
Aspen  in  November  of  1993  and 
submitted  the  revised  control  measures 
for  approval  in  the  SIP  on  December  9, 
1993,  along  with  a  revised 
demonstration  showing  that  the  control 
measures  adopted  and  submitted  for  the 
Aspen  moderate  PM-10  nonattainment 
area  would  result,  in  timely  attainment 
and  maintenance  of  the  PM-10  NAAQS. 

Section  1 10(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
In  this  action,  EPA  is  withdrawing  its 
proposal  to  grant  limited  approval 
published  in  the  December  23, 1993 
Federal  Register  (58  FR  68094)  and  is, 
instead,  fully  approving  the  Aspen  PM- 
10  plan  which  was  due  to  EPA  on 
November  15, 1991  and  submitted  by 
the  State  on  January  15, 1992,  March  17, 
1993,  and  December  9, 1993.  Note  that 
EPA's  approval  does  not  include  the 
volimtary  no-drive  day  provision 
submitted  by  the  State;  EPA  is  not 
taking  action  on  that  provision  at  this 
time.  Also,  EPA  is  approving  the  PM- 
10  contingency  measures  for  Aspen, 
which  were  due  to  EPA  on  November 
15,  1993  and  which  were  submitted 
with  the  additional  control  measures  in 
the  State's  December  9, 1993  SIP 
revision. 

Lastly,  EPA  is  amending  the 
nonattainment  area  boundary  for  the 
Aspen  nonattaiiunent  area  to  include 
some  of  the  area  surrovuiding  Aspen. 
The  revised  boundary  is  based  on 
information  submitted  with  the  January 
1992  SIP  submittal  which  provided  a 
SIP  equivalent  demonstration 
persuasively  showing  that  the  revised 
boundary  more  accurately  represents 
the  Aspen  airshed.  (See  section 
110(k)(6)oftheAct.) 

Since  the  Aspen  PM-10  SIP  was  not 
submitted  by  November  15.  1991  as 
required,  EPA  made  a  finding,  pursuant 
to  section  179  of  the  Act,  that  the  State 
failed  to  submit  the  SIP  and  notified  the 
Governor  in  a  letter  dated  December  16, 
1991.  See  57  FR  19906  (May  8, 1992). 
After  the  Aspen  PM-10  SIP  was 
submitted  on  January  15, 1992,  EPA 
found  the  submittal  to  be  complete 
pursuant  to  section  110(k}(l)  of  the  Act 
and  notified  the  Governor  accordingly 
in  a  letter  dated  March  16, 1992.  TlUs 
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completeness  determination  corrected 
the  State's  deficiency  and,  therefore, 
terminated  the  18-month  sanctions 
clock  mider  section  179  of  the  Act. 

A.  Analysis  of  State  Submittals 

1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.2  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing.  The  EPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
110(k)(l)  of  the  Act  and  57  FR  13565). 
The  EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51, 
appendix  V  (1992).  The  EPA  attempts  to 
make  completeness  determinations 
within  60  days  of  receiving  a 
submission.  However,  a  submittal  is 
deemed  complete  by  operation  of  law  if 
a  completeness  determination  is  not 
made  by  EPA  6  months  after  receipt  of 
the  submission. 

As  discussed  in  the  December  23, 
1993  Federal  Register  document,  the 
State  met  the  procedm-al  requirements 
of  the  Act  for  the  adoption  of  the 
January  15. 1992  and  March  17,  1993 
SIP  submittals,  and  EPA  found  these 
submittals  to  be  complete  in  letters 
dated  March  16. 1992  and  May  18. 1993, 
respectively. 

After  providing  more  than  30  days  of 
prior  public  notice  for  the  December 
1993  SIP  revision,  the  State  of  Colorado 
held  a  public  hearing  on  November  12, 
1993  to  entertain  public  comment  on 
the  revision  to  the  implementation  plan 
for  Aspen.  The  plan  for  Aspen  was 
subsequently  adopted  by  the  State  and 
submitted  by  the  Governor  to  EPA  on 
December  9,  1993  as  a  revision  to  the 
SIP.  Along  with  the  additional  PM-10 
controls  and  contingency  measures  for 
Aspen,  the  SIP  submittal  also  contained 
the  PM-10  contingency  measures  for  the 
State's  other  PM-10  nonattainment 
areas  and  additional  PM-10  control 
measures  for  Pagosa  Springs.  EPA  will 
act  on  those  portions  of  the  submittal  in 
separate  Federal  Register  documents. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
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'Also  section  172(c)(7j  of  the  Act  requires  that 
pUn  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51.  appendix  V  (1992).  The 
submittal  was  foimd  to  be  complete,  and 
a  letter  dated  February  15. 1994  was 
forwarded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process.  In  this  action.  EPA  approves 
these  PM-10  SIP  submittals  for  Aspen 
as  meeting  those  moderate  PM-10 
nonattainment  area  SIP  requirements 
due  November  15, 1961  and  as  meeting 
the  PM-10  contingency  measure 
requirement  due  November  15.  1993. 
EPA's  approval  does  not  include  the 
voluntary  no-drive  day  provision  which 
the  State  submitted  as  a  PM-10  control 
measure;  EPA  is  not  taking  action  on 
this  control  measure  at  this  time.  Since 
this  measure  is  not  needed  for  the 
Aspen  area  to  demonstrate  timely 
attainment  or  maintenance  of  the  PM- 
10  NAAQS.  EPA's  decision  not  to  take 
action  at  this  time  on  this  measure  does 
not  impact  the  overall  approvability  of 
the  Aspen  SIP  submittals  as  meeting 
those  moderate  PM-10  nonattainment 
area  SIP  requirements  due  November 
15,  1991. 

2.  Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  Because  the 
submission  of  this  inventory  is  a 
necessary  adjimct  to  an  area's 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventory  must  be  received  prior  to  or 
with  the  submission  (see  57  FR  13539). 
An  initial  emissions  inventory  was 
submitted  with  the  January  15, 1992  SIP 
submittal,  and  technical  revisions  to  the 
emissions  inventory  were  submitted  on 
September  20. 1993  in  response  to  EPA 
comments  on  the  initial  emissions 
inventory.  The  resulting  emissions 
inventory  identified  area  sources  as  the 
primary  cause  of  high  PM-10 
concentrations,  with  re-entrained  road 
dust  contributing  97.6  percent, 
residential  wood  combustion 
contributing  2  percent,  restaurant 
charbroiler  grills  contributing  0.2 
percent,  and  tailpipe  emissions 
contributing  0.2  percent.  No  stationary 
sources  were  identified  in  the  Aspen 
area. 

In  the  December  23, 1993  Federal 
Register  document,  EPA  proposed  to 
approve  the  emissions  inventory  for  the 
Aspen,  as  revised  on  September  20, 
1993  (see  58  FR  68096).  This  component 
of  the  State's  PM-10  nonattainment  area 


plan  was  considered  to  be  separable  and 
independent  of  the  deficiencies  which 
prohibited  EPA  from  granting  full 
approval  of  the  January  1992  and  March 
1993  PM-10  SIP  submittals.  The 
emissions  inventory  represents  an 
assessment  of  PM-10  emissions  in  an 
area  prior  to  the  adoption  of  control 
measures,  and  EPA  did  not  expect  the 
Aspen  PM-10  emissions  inventory  to 
change  as  a  result  of  any  additional 
control  measures  adopted.  No 
comments  were  received  on  EPA's 
December  23, 1993  proposed  approval 
of  the  emissions  inventory,  and  the 
emissions  inventory  was  not  changed  in 
the  State's  December  9,  1993  submittal. 
Therefore.  EPA  is  finalizing  its  approval 
of  the  emissions  inventory.  EPA 
believes  the  emissions  inventory  is 
accurate  and  comprehensive  and 
provides  a  sufficient  basis  for 
determining  the  adequacy  of  the 
attainment  demonstration  for  this  area 
consistent  with  the  requirements  of 
section  172(c)(3)  of  the  Act.'  For  further 
information,  please  refer  to  the 
December  23. 1993  Federal  Register 
document  (58  FR  68096-68097)  and  the 
Technical  Support  Document  (TSD) 
associated  with  this  action,  which  is 
available  at  the  EPA  office  identified  at 
the  beginning  of  this  document. 

Under  EPA's  transportation 
conformity  regulations  promulgated  on 
November  24. 1993  (58  FR  62188- 
62253),  a  State's  nonattainment  area 
plan  should  define  the  motor  vehicle 
emissions  budget  for  which  Federal 
transportation  plans  must  demonstrate 
conformity.  However,  for  the  Aspen 
PM-10  nonattainment  area,  the  motor 
vehicle  emissions  budget  was  not 
explicitly  stated  in  the  SIP.  as  the  SIP 
was  developed  and  submitted  prior  to 
the  promulgation  of  the  transportation 
conformity  rules.  To  reduce  future 
misinterpretation  on  this  issue,  EPA, 
with  concurrence  from  the  State,  has 
calculated  the  motor  vehicle  emissions 
budget  based  on  the  motor  vehicle 
emissions  inventory  and  the  attainment 
demonstration  presented  in  the  SIP. 
Using  the  SIP's  estimate  of  motor 
vehicle  related  emissions  (including 
tailpipe  and  re-entrained  road  dust 
emissions)  in  the  attainment  year  of 
1994,  accounting  for  the  effect  of  the 
motor  vehicle  related  control  measures 
that  will  be  implemented  in  1994,  the 
motor  vehicle  emissions  budget  was 
calculated  to  be  14,312  pounds  per  day. 


3  The  EPA  issued  guidance  on  PM-10  emissions 
inventories  prior  to  the  enactment  of  the  Clean  Air 
Act  Amendments  in  the  form  of  the  1987  PM-10 
SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appears  to  be  consistent  with  the 
revised  Act.  See  section  193  of  the  Act. 


States  also  have  the  option  of 
developing  motor  vehicle  emissions 
budgets  for  other  years.  In  an  August  26. 
1994  letter  of  concurrence  on  the 
attainment  year  motor  vehicle  emissions 
budget,  the  State  acknowledged  its 
intent  to  establish  an  emissions  budget 
for  1997  pursuant  to  its  1997 
maintenance  demonstration  for  the 
Aspen  PM-10  nonattainment  area.  The 
1997  motor  vehicle  emissions  budget 
was  thus  calculated  by  the  State  (based 
on  the  1997  information  from  the  SIP  as 
discussed  above)  to  be  13.974  pounds 
per  day  (excluding  the  emissions 
reductions  from  the  voluntary  no-drive 
day,  on  which  EPA  is  not  taking  action 
at  this  time).  For  further  details,  please 
refer  to  the  State's  submittals  and  the 
TSD. 

3.  RACM  (Including  RACT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 


provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10. 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)  of  the 
Act).  The  General  Preamble  contains  a 
detailed  discussion  of  EPA's 
interpretation  of  the  RACM  (including 
RACT)  requirement  (see  57  FR  13539- 
13545  and  13560-13561). 

In  broad  terms,  the  State  should 
identify  available  control  measures, 
evaluating  them  for  their  reasonableness 
in  light  of  the  feasibility  of  the  controls 
and  the  attainment  needs  of  the  area.  A 
State  may  reject  an  available  control 
measure  if  the  measure  is 
technologically  infeasible  or  the  cost  of 
the  control  is  imreasonable.  In  addition. 
RACM  does  not  require  controls  on 
emissions  from  sources  that  are 
insignificant  (i.e..  de  minimis)  and  does 
not  require  the  implementation  of  all 
available  control  measures  where  an 


area  demonstrates  timely  attainment 
and  the  implementation  of  additional 
controls  would  not  expedite  attainment. 

Colorado's  moderate  PM-10  SIP 
revision  for  Aspen  targeted  three  source 
categories  for  emissions  reductions:  re- 
entrained  road  dust,  residential  wood 
combustion,  and  charbroiler  grill 
emissions.  Specifically,  the  State 
adopted  transportation  control 
measures,  street  sweeping  and  sanding 
provisions,  a  volimtary  wood  burning 
curtailment  program,  limits  on 
installation  of  new  wood  stoves  and 
fireplaces,  and  requirements  for  new 
restaiu-ant  charbroiler  grills  to  control 
PM-10  emissions.  The  following  table 
represents  the  benefits  that  these  control 
measures  are  projected  to  resulting 
towards  attaining  the  PM-10  NAAQS  in 
Aspen: 


Source 


Re-entrained  road  dust 


Residential  wood  combustion 


Chartxoiler  grills 


Control 


Transit  expansion,  400  park-n-ride 
spaces. 

Crosstown  shuttle  service 

Paid  parking 

250  space  intercept  lot  and  shuttle 


Peak  hrs  txjs  priority  lar)e 

Event  strategies 

Specs  for  sanding  materials 


Street  sweeping 


Voluntary  wood  t>uming  curtail- 
ment 

Limitations  on  new  wood  stoves 
and  ftrepiaces. 

Requires  PM-10  controls  on  grills 


Benefit  towards  reducing  PM-10  emissions 


No  credit  taken  for  these  strategies. 

Reduction  of  400  vehicle  miles  of  travel  (VMT)/day.'' 

No  credit  taken  in  1994  attainment  demo;  reduction  of  13,070  VMT/ 

day  expected  during  maintenance  years  (1994-1997).' 
No  credit  taken  in  1994  attainment  demo;  reduction  of  2,640  VMT/ 

day  expected  dunng  maintenance  years  (1994-1997).' 
Reduction  of  1,020  VMT/day.' 
No  credrt  taken  tor  these  provisions. 
58  percent  reduction  in  re-entrained  road  dust  from  minor  arterial 

roadways. 
19  percent  reduction  in  re-entrained  road  dust  emisskxis  from  Hwy 

82. 
10  percent  reduction  in  residential  wood  combustion  emissions. 

Effectiveness  incorporated  into  future  year  emissions  inventories. 

Effectiveness  incorporated  into  future  year  emissions  inverttones. 


'  The  reductions  in  vehicle-miles-trave«ed  (i.e.,  VMT)  will  ultimately  result  in  an  emissions  decrease  from  re-entrained  road  dust  emissions. 


Note  that  the  credit  listed  in  this  table 
for  the  250  space  intercept  lot  has  been 
changed  from  the  original  credit 
requested  by  the  State  for  this  control 
measure  in  its  December  1993.SIP 
submittal  because  the  original  credit 
was  calculated  incorrectly  by  the  State 
(the  State  based  the  credit  on  300 
parking  spaces,  rather  than  250).  The 
pounds  per  day  emission  reduction 
expected  from  the  specifications  for 
sanding  materials  was  also  calculated 
incorrectly  by  the  State  in  its  December 

1993  SIP  submittal.  The  State  corrected 
these  calculations  and  adjusted  the 
attainment  and  maintenance 
demonstrations  accordingly  in  a  June  1. 

1994  submittal.  See  the  TSD  for  farther 
information. 

The  State  did  not  take  credit  for  the 
mass  transit  service  expansion  and 
provision  of  400  park-n-ride  spaces 


because  these  measures  are  needed  to 
meet  the  increased  demand  in  ridership 
expected  due  to  the  other  transportation 
control  measures  in  Aspen.  Also,  the 
State  did  not  request  any  credit  for  the 
event  strategies,  which  consist  of 
additional  strategies  to  be  implemented 
during  the  10-day  period  prior  to  and 
including  President's  Day  in  February  of 
each  year.  The  State  adopted  these  event 
strategies  because  the  majority  of  PM-10 
exceedances  in  Aspen  have  occurred 
during  this  timeframe  due  to  an  influx 
of  visitors  to  the  Aspen  area,  and  the 
State  wanted  to  provide  extra  assurance 
that  there  would  he  no  future  PM-10 
exceedances  during  this  timeframe. 

The  State  did  not  take  credit  for  the 
paid  parking  requirements  or  for  the 
provision  of  the  250  space  intercept  lot 
and  shuttle  into  Aspen  in  the  1994 
attainment  demonstration  becaitse  the 


State's  regulation  does  not  require  these 
measures  to  be  implemented  until  June 
1. 1994.  Thus,  the  State  only  took  the 
credit  requested  for  these  measures  in 
its  1997  maintenance  demonstration. 

The  State  also  requested  credit  for  a 
voluntary  no-drive  day  in  its 
maintenance  demonstration  (1994- 
1997).  but  not  in  the  attainment 
demonstration,  for  the  Aspen 
nonattainment  area.  EPA  is  not  taking 
action  on  this  control  measure  at  this 
time.  Declining  to  take  action  at  this 
time  on  this  measure  does  not  impact 
the  approvability  of  the  SIP  submittals 
as  meeting  RACM.  since  the 
combination  of  the  other  control 
measures  adopted  and  submitted  is 
adequate  to  demonstrate  timely 
attainment  and  maintenance  of  the  PM- 
10  NAAQS  in  the  Aspen  nonattainment 
area. 
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The  requirements  described  in  the 
table  will  be  implemented  through 
Section  m  of  the  Colorado  regulation 
entitled  "Nonattainraent  Areas" 
(effective  3/2/93.  with  revisions 
effective  12/30/93).  Except  for  the  paid 
parking  and  250  space  intercept  lot  and 
shuttle  measures  described  above,  this 
State  regulation  requires 
implementation  of  these  control 
measiues  by  December  10, 1993.  These 
control  measures  are  expected  to  result 
in  an  estimated  overall  reduction  of 
3987  lb/day  of  PM-10  emissions  in  the 
Aspen  area  by  the  end  of  1994. 

In  order  to  comply  with  the  State's 
Administrative  Procedures  Act,  the 
revisions  to  this  regulation  adopted  on 
November  12,  1993  did  not  become 
effective  until  December  30,  1993. 
However,  the  State  adopted  an 
emergency  rule  on  November  12, 1993 
to  make  the  new  provisions  in  the 
State's  nonattainment  area  regulation 
effective  December  1. 1993.  Until  the 
State's  regiilation  became  effective,  the 
emergency  rule  (which  is  identical  to 
the  State  nonattainment  area  regulation) 
applied  beginning  December  1, 1993. 

For  an  area  that  demonstrates 
attainment  by  the  applicable  attainment 
date,  the  implementation  of  otherwise 
available  control  measures  is  not 
"reasonably"  required  by  RACM  if  such 
control  measures  would  not  expedite 
attainment.  (See  57  FR  13543.)  Control 
of  other  PM-10  emissions  in  the  area, 
such  as  tailpipe  emissions  and  coal 
burning  stoves,  was  not  required 
because  the  implementation  of  such 
controls  would  not  have  further 
advanced  the  attainment  date  in  the 
area.    . 

Similarly,  RACM  (including  RACT) 
did  not  require  the  adoption  of 
otherwise  available  control  measures  for 
stationary  sources  in  the  Aspen 
nonattainment  area  because  point 
source  emissions  in  the  Aspen  area  are 
de  minimis  (see  57  FR  13540)  and 
control  of  such  sources  would  not 
expedite  attainment  of  the  PM-10 
NAAQS. 

A  more  detailed  discussion  of  the 
mdividual  source  contributions,  their 
associated  control  measures,  and  an 
explanation  as  to  why  certain  available 
control  measures  were  not  implemented 
can  be  found  in  the  TSD.  The  EPA  has 
reviewed  the  State's  explanation  and 
associated  doctunentation  and  has 
concluded  that  it  adequately  justifies 
the  control  measiu-es  to  be 
implemented.  The  implementation  of 
Aspen's  PM-10  control  strategy  is 
projected  to  result  in  the  attainment  of 
the  PM-10  NAAC^  by  December  31, 
1994.  Therefore,  by  this  dociunent,  EPA 
is  approving  Colorado's  SIP  submittals 


for  the  Aspen  nonattainment  area  as 
meeting  the  RACM  including  RACT 
requirement  However,  as  discussed 
above,  EPA  is  not  taking  any  action  on 
the  voluntary  no-drive  day  provision  at 
this  time. 

4.  Demonstration 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quahty 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  1994  (see  section 
189(a)(1)(B)  of  the  Act).  Alternatively, 
the  State  must  show  that  attainment  by 
December  31, 1994  is  impracticable. 

EPA  regulations  proviae  that 
attainment  be  demonstrated  by  means  of 
a  proportional  model  or  dispersion 
model  or  other  procedure  showna  to  be 
adequate  and  appropriate  for  such 
purposes.  (See  40  CFR  51.112(a).)  In 
general.  EPA  policy  reconunends  that 
the  preferred  approach  for  estimating 
the  air  quality  impacts  of  emissions  of 
PM-10  is  to  use  receptor  modeling  in 
combination  with  dispersion  modeling. 
On  July  5, 1990,  EPA  issued  guidance 
providing  that,  in  certain  situations,  it 
may  be  more  appropriate  to  rely  on  a 
receptor  modeling  demonstration  alone 
as  the  basis  for  the  attainment 
demonstration  (see  July  5, 1990  memo 
to  Regional  Air  Branch  Chiefs  from 
Robert  D.  Bauman.  Chief  of  SCb/ 
Particulate  Matter  Programs  Branch  and 
Joseph  Tikvart,  Chief  of  Source  Receptor 
Analysis  Branch).  Aspen  meets  the 
criteria  discussed  in  tiie  July  5, 1990 
memo  to  justify  using  receptor  modeling 
alone  and,  therefore,  the  State  utilized 
receptor  modeling  in  the  attainment  and 
maintenance  demonstrations  provided 
for  the  Aspen  moderate  PM-10 
nonattainment  area. 

The  attainment  and  maintenance 
demonstrations  presented  in  the 
December  9. 1993  submittal  (as 
amended  by  the  State's  June  1, 1994 
letter  correcting  errors  in  the  original 
control  measure  credits)  indicated  that 
the  NAAQS  for  PM-10  in  the  Aspen 
area  would  be  attained  in  1994  and 
maintained  through  Decemt)er  31, 1997. 
The  24-hour  PM-10  NAAQS  is  150  ng/ 
m^,  and  the  standard  is  attained  when 
the  expected  number  of  days  per 
calendar  year  with  a  24-hour  average 
concentration  above  150  Mg/m^  is  equal 
to  or  less  than  one  (see  40  CFR  50.6). 
The  annual  PM-10  NAAQS  is  50  ng/m'. 
and  the  standard  is  attained  when  the 
expected  annual  arithmetic  mean 
concentration  is  less  than  or  equal  to  50 
(ig/m^  (id.)  The  demonstration  provided 
by  the  State  predicted  a  24-hour  design 
concentration  In  the  attainment  year  of 


1994  of  136  pg/m'.  The  demonstration 
also  predicted  a  24-hour  design 
concentration  of  133  )ig/m^  in  1997 
(excluding  the  credit  requested  for  the 
voluntary  no-drive  day  on  which  EPA  is 
not  taking  action  at  this  time).  Thus,  the 
State's  attainment  and  maintenance 
demonstrations  showed  that  the  control 
measures  adopted  for  the  Aspen  area 
would  adequately  result  in  attainment 
and  maintenance  of  the  24-hour  PM-10 
NAAQS.  Since  the  demonstration 
provided  by  the  State  for  Aspen  clearly 
shows  attainment  and  maintenance  of 
the  24-hour  PM-10  NAAQS.  it  is 
reasonable  and  adequate  to  assume  that 
the  protection  of  the  24-hour  standard 
will  be  sufficient  to  protect  the  annual 
standard  as  well.  The  control  strategies 
used  to  achieve  these  design 
concentrations  are  summarized  in 
Section  II.A.C.  of  this  document  entitled 
"RACM  (including  RACT)."  For  a  more 
detailed  description  of  the  attainment 
demonstration  and  the  control  strategy 
used,  see  the  TSD. 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10  also  apply  to  major  stationary 
sources  of  PM-10  precursors,  luiless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  (see  section 
189(e)  of  the  Act). 

An  analysis  of  the  State's  submittal  of 
air  quahty  and  emissions  data,  as 
revised  on  September  20, 1993,  for  the 
Aspen  nonattainment  area  indicates  that 
exceedances  of  the  NAAQS  are 
attributable  chiefly  to  particulate  matter 
emissions  from  area  sources,  mainly  re- 
entrained  road  dust  from  paved  and 
unpaved  roads  and  residential  wood 
combustion.  In  addition,  the  emissions 
inventory  for  this  area  did  not  reveal 
any  major  stationary  sources  of  PM-10 
precursors.  In  its  December  23,  1993 
notice  of  proposed  rulemaking,  EPA 
proposed  to  find  that  major  stationary 
sources  of  PM-10  precursors  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  Aspen  (see 
58  FR  68098).  EPA  received  no 
comments  on  that  finding,  and  the 
State's  December  9, 1993  SIP  revision 
did  not  include  any  information  that 
would  impact  EPA's  proposed  finding. 
Therefore,  EPA  is  finalizing  its  finding 
that  major  stationary  sources  of 
precursors  of  PM-10  do  not  contribute 
significantly,  to  PM-10  levels  in  excess 
of  the  NAAQS  in  Aspen.  On  August  18, 
1994.  EPA  partially  approved  the  State's 
nonattaiiunent  new  source  review  (NSR) 
permitting  regulations  for  the  Aspen 
moderate  PM-10  nonattainment  area 
(among  others)  because  the  State  did  not 


submit  NSR  permitting  regulations  for 
sources  of  PM-10  preciusors  in  Aspen 
and  because  EPA  had  not  yet  found  that 
such  sources  did  not  contribute 
significantly  in  Aspen  (see  59  FR 
42500).  The  consequence  of  this  finding 
is  to  exclude  major  stationary  sources  of 
PM-10  precursors  in  Aspen  fi-om  the 
applicability  of  PM-10  nonattainment 
area  control  requirements,  including 
nonattainment  NSR  permitting 
requirements.  Thus,  the  State's 
nonattainment  NSR  regulations  for 
Aspen  are  considered  fully  approved. 

Further  discussion  of  the  analyses  and 
supporting  rationale  for  EPA's  finding 
are  contained  in  the  TSD  accompanying 
this  dociinient.  Note  that  while  EPA  is 
making  a  general  finding  for  this  area, 
this  finding  is  based  on  the  current 
character  of  the  area  including,  for 
example,  the  existing  mix  of  sources  in 
the  area.  It  is  possible,  therefore,  that 
future  growrth  could  change  the 
significance  of  precursors  in  the  area. 
The  EPA  intends  to  issue  future 
guidance  addressing  such  potential 
changes  in  the  significance  of  precursor 
emissions  in  an  area. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP,  as  defined 
in  section  171(1).  toward  attainment  by 
December  31,  1994  (see  section  189(c)  of 
the  Act).  RFP  is  defined  in  section 
171(1)  of  the  Act  as  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  part  D  or  may  reasonably  be  required 
by  the  Administrator  for  the  purpose  of 
ensuring  attairunent  of  the  applicable 
NAAQS  by  the  applicable  date. 

While  section  189(c)  of  the  Act 
plainly  provides  that  quantitative 
milestones  are  to  be  achieved  until  an 
area  is  redesignated  to  attainment,  it  is 
silent  in  indicating  the  starting  point  for 
counting  the  first  3-year  period  or  how 
many  milestones  must  be  initially 
addressed.  In  the  General  Preamble. 
EPA  addressed  the  statutory  gap  in  the 
starting  point  for  counting  the  3-year 
milestones,  indicating  that  it  would 
begin  from  the  due  date  for  the 
applicable  implementation  plan 
revision  containing  the  control 
measures  for  the  area  (i.e..  November  15, 
1991  for  initial  moderate  PM-10 
nonattaiiunent  areas).  (See  57  FR 
13539.)  As  to  the  number  of  milestones, 
EPA  beheves  that  at  least  two 
milestones  must  be  initially  addressed. 
Thus,  submittals  to  address  the  SIP 


revisions  due  on  November  15, 1991  for 
the  initial  moderate  PM-10 
nonattaimnent  areas  must  demonstrate 
that  two  milestones  will  be  achieved 
(first  milestone:  November  15, 1991 
through  November  15.  1994;  second 
milestone:  November  15. 1994  through 
November  15. 1997).  For  areas  that 
demonstrate  timely  attainment  of  the 
PM-10  NAAQS,  the  second  milestone 
should,  at  a  minimum,  provide  for 
continued  maintenance  of  the 
standards.* 

In  implementing  the  quantitative 
milestone  and  RFP  provisions  for  this 
initial  moderate  area.  EPA  has  reviewed 
the  attainment  demonstration  and 
control  strategy  for  the  area  !o  assess 
whether  the  initial  milestones  have  been 
satisfied  and  to  determine  whether 
annual  incremental  reductions  different 
from  those  provided  in  the  SIP 
submittals  should  be  required  in  order 
to  ensure  attainment  of  the  PM-10 
NAAQS  by  December  31,  1994  (see 
section  171(1)  of  the  Act).  The  State  of 
Colorado's  PM-10  SIP  submittals  for 
Aspen  indicate  that  the  control 
measjues  adopted  will  result  in  a 
reduction  of  3987  lb/day  of  PM-10.  and 
the  State  demonstrated  that  this  annual 
incremental  reduction  will  resuh  in 
attainment  of  the  PM-10  NAAQS  by 
December  31. 1994.  This  satisfies  the 
first  quantitative  milestone.'*  The  State 
has  also  demonstrated  that  the  plan  will 
provide  for  maintenance  of  the  PM-10 
NAAQS  through  the  end  of  1997.  This 
satisfies  the  second  milestone  due  for 
the  area.  Therefore,  EPA  approves  the 
Aspen  PM-10  SIP  submittals  as 


'Section  189(c)  provides  thai  quantitative 
milestones  are  to  be  achieved  "until  the  area  is 
redesignated  attainment."  However,  this  endpomt 
for  quantitative  milestones  is  speculative  because 
redesignation  of  an  area  as  attainment  is  contingent 
upon  several  factors  and  future  events. 

EPA  believes  it  is  unreasonable  to  require 
planning  for  each  nonattainment  area  to  cover 
quantitative  milestones  years  into  the  future 
because  of  the  possibility  that  such  lime  may  elapse 
before  an  area  is  in  fact  redesignated  attainment.  On 
the  other  band,  EPA  believes  it  is  reasonable  for 
States  initially  to  submit  a  sufncient  number  of 
milestones  to  ensure  that  there  is  on-going  air 
quality  protection  beyond  the  attainme.nt  deadline. 
Addressing  two  milestones  will  ensure  that  the 
State  continues  to  maintain  the  NAAQS  beyond  the 
attainment  date  for  at  least  some  period  during 
which  an  area  could  be  redesignated  attainment. 
However,  in  all  instances,  additional  .milestones 
must  be  addressed  if  an  area  is  not  redesignated 
attainment  within  the  time  period  covered  by  the 
initial  milestones  submitted. 

'  For  areas  that  demonstrate  timely  attainment  of 
the  PM-10  NAAQS.  the  emissions  reduction 
progress  made  prior  to  the  attainment  date  of 
December  31. 1994  (only  46  days  beyond  the 
November  15, 1994  milestone  achievement  date) 
will  satisfy  the  first  milestone  requirement  (57  FR 
13539).  The  de  minimis  timing  di^erential  makes 
it  administratively  impracticable  to  require  separate 
milestone  and  attainment  demonstrations. 


satisfying  the  initial  quantitative 
milestones  and  RFP  requirements. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6), 
nO(a)(2)(A)  of  the  Act  and  57  FR 
13556).  The  EPA  criteria  addressing  the 
enforceability  of  SIPs  and  SD?  revisions 
were  stated  in  a  September  23,  1987 
memorandum  (writh  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  must  also  contain  a  program 
that  provides  for  enforceiMnt  of  the 
control  measures  and  othenelements  in 
the  SIP  (see  section  110(a)(2)(C)  of  the 
Act). 

The  control  measures  contained  in  the 
SIP  are  addressed  above  under  Section 
II.A.3.  entitled  "RACM  (hicluding 
RACT).  '  These  control  measures,  which 
are  included  in  Section  III.  of  the  State 
Regulation  entitled  "Nonattainment 
Areas"  (effective  3/2/93,  with  revisions 
effective  12/30/93),  apply  to  the  types  of 
activities  identified  in  that  discussion, 
including  emissions  fitjm  re-entrained 
road  dust  and  residential  wood 
combustion.  The  State  regulation 
provides  that  these  control  measures 
apply  throughout  the  Aspen  PM-10 
nonattainment  area.  The  only 
exemptions  provided  in  the  regulation 
are  from  the  wood  burning  curtailment 
program:  EPA  Phase  II  wood  burning 
devices  are  exempt  from  the  wood 
burning  curtailment  program  in  order  to 
encourage  conversions  to  cleaner  wood 
burning  devices.  This  is  consistent  with 
the  recommendations  for  voluntary 
wood  burning  curtailment  programs 
provided  in  EPA's  Guidance  Document 
for  Residential  Wood  Combustion 
Emission  Control  Measures. 

Consistent  with  the  attainment 
demonstration  previously  described,  the 
SIP  submittals  and  State  regulation 
require  that  all  affected  activities  for 
which  the  State  is  taking  credit  towards 
demonstrating  attainment  must  be  in 
full  compliance  with  the  applicable  SIP 
provisions  by  December  10. 1993.  In 
addition  to  the  applicable  control 
measures,  this  includes  the  applicable 
recordkeeping  requirements  which  are 
addressed  in  the  supporting 
information.  (As  discussed  in  Section 
II.A.3..  two  of  the  control  measures 
which  pertain  to  parking  fees  and 
implementation  of  an  intercept  lot  and 
shuttle  service  are  not  required  to  be 
implemented  until  June  1, 1994. 
Accordingly,  the  State  did  not  take 
credit  for  these  measures  in  the  1 994 
attainment  demonstration  for  Aspen.) 
Compliance  with  certain  measures,  such 


i 


47094Federal  Ragister  /  \cA.  59.  No.  177  /  Wednesday,  September  14.  1994  /  Rules  and  Regulations 


Federal 


Regtet 


M  the  1  percent  fines  limit  with  regard 
to  ttnet  sanding  material  used,  must  be 
detennined  in  accordance  with 
appropriate  test  methods.  The 
fegulation  provides  that  compliance 
with  the  1  percent  fines  limit  will  be 
datennined  in  accordance  with  the 
American  Society  for  Testing  Materials 
(ASTM)  "Standard  Method  for  Sieve 
Analvsis  of  Fine  and  Coarse  Aggregate." 
EPA  believes  this  method  is  appropriate 
lor  determining  compliance  with  this 
provision. 

The  TSD  associated  with  this  action 
contains  further  information  on 
enforceability  requirements  including:  a 
description  of  the  rules  contained  in  the 
SIP  and  the  source  types  subject  to 
them,  test  methods,  and  reporting  and 
recordkeeping  requirements.  EPA  has 
reviewed  the  State's  nonattainment  area 
regulation,  as  revised  in  the  State's 
December  9, 1993  SIP  submittal,  for 
enforceabihty  and  has  determined  that 
it  meets  all  of  the  criteria  included  in 
the  September  23,  1987  Potter 
Memorandum. 

The  State  of  Colorado  has  a  program 
that  will  ensure  that  the  measures 
contained  in  the  SIP  submittals  for 
Aspen  are  adequately  enforced.  The 
Colorado  Air  Pollution  Control  Division 
(APCD)  has  the  authority  to  implement 
and  enforce  all  emission  limitations  and 
control  measures  adopted  by  the 
Colorado  Air  Quality  Control 
Commission  (AQCC).  In  addition. 
Colorado  statute  provides  that  the  APCD 
shall  enforce  against  any  "person"  who 
violates  the  emission  control  regulations 
of  the  AQCC,  the  requirements  of  the 
SIP,  or  the  requirements  of  any  permit. 
The  definition  of  "person"  includes, 
among  other  things,  any  "municipal 
corporation,  coimty,  city  and  county  or 
other  political  subdivision  of  the  State." 
such  as  the  City  of  Aspen.  Many  of  the 
control  measures  adopted  by  the  AQCC 
in  the  State  nonattainment  regulation 
require  the  City  of  Aspen  and  Pitkin 
County  to  implement  the  measures.  This 
is  allowed  under  section  110(a)(2)(E)  of 
the  Act,  as  long  as  the  State  provides  the 
necessary  assurances  that  the  State  has 
the  responsibility  for  ensuring  adequate 
implementation  of  the  plan  provisions. 
Since  State  statute  allows  for  the 
enforcement  against  any  county  or  city 
and  since  the  State  regulation 
containing  the  control  measures  was 
adopted  by  the  AQCC,  the  APCD  has 
adequate  authority  to  ensure 
implementation  of  the  control  measures 
at  Uie  local  level.  State  statute  provides 
for  civil  penalties  of  up  to  $15,000  per 
day  per  violation  for  any  person  in 
violation  of  these  requirements,  and 
criminal  penalties  are  also  provided  for 
in  the  State  statute.  Thus,  the  APCD  has 


adequate  enforcement  capabilities  to 
ensure  compliance  with  the  Aspen  PM- 
10  regulations.  The  TSD  contains 
further  information  on  the  State-wide 
regulations,  enforceabihty  requirements, 
and  a  discussion  of  the  personnel  and 
funding  intended  to  support  effective 
implementation  of  the  control  measures. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  FR  13510-13512  and 
13543-13544.  These  measures  were 
required  to  be  submitted  by  November 
15.  1993  for  the  initial  moderate  PM-10 
nonattainment  areas.  Contingency 
measures  should  consist  of  other 
available  measures  that  are  not  pari  of 
the  area's  core  attainment  control 
strategy.  These  measures  must  take 
effect  without  further  action  by  the  State 
or  EPA,  upon  a  determination  by  EPA 
that  the  area  has  failed  to  make  RFP  or 
attain  the  PM-10  NAAQS  by  the 
applicable  statutory  deadline.  The 
State's  December  9, 1993  revision  to  the 
Aspen  PM-10  SIP  included  the 
following  contingency  measures: 
Section  III.D.  of  the  State  regulation 
entitled  "Nonattainment  Areas" 
requires  that  (1)  each  user  of  street 
sanding  material  in  the  Aspen  PM-10 
nonattainment  area  reduce  the  amount 
of  street  sanding  materials  applied  by  20 
percent  from  the  base- sanding  amount; 
and  (2)  Pitldn  County  pave  3  bus' 
pullouts  on  Highway  82  (which  is  the 
main  highway  through  the  City)  and 
pave  the  Highway  82  road  shoulder  at 
the  Owl  Creek  turnoff  establishing  a 
new  paved  lane  at  this  intersection.  The 
State's  regulation  provides  that,  upon  a 
determination  by  EPA  that  the  area 
failed  to  make  RFP  or  attain  the  NAAQS 
by  the  December  31.  1994  statutory 
deadline,  the  reduction  in  sanding 
materials  applied  must  be  implemented 
within  60  days  of  EPA's  determination 
and  that  the  paving  is  to  be  completed 
as  soon  as  possible,  but  no  later  than  the 
end  of  the  first  complete  paving  season 
after  EPA's  determination.  These 
provisions  will  become  legally  eff^ictive 
immediately  upon  EPA's  determination 
that  the  Aspen  area  failed  to  make  RFP 
or  attain  the  NAAQS  by  the  December 
31. 1994  statutory  deadline.  EPA 
believes  the  regulation  provides 
adequate  timeframes  for 
implementation. 

After  review  of  the  contingency 
measures  described  above,  EPA  believes 
they  are  adequate  to  meet  the 
requirements  of  section  172(c)(9)  of  the 
Act.  Therefore.  EPA  is  approving  the 
PM-10  contingency  measures  for  the 


Aspen  PM-10  nonattainment  area.  For 
further  information,  see  the  TSD 
accompanying  this  docximent. 

9.  Revisions  to  the  Nonattainment  Area 
Boundary 

The  Aspen  nonattainment  area 
boundary  as  announced  on  November  6, 
1991  (see  56  FR  56736)  is  currently 
defined  as  the  city  limits  of  Aspen  in  40 
CFR  81.306.  However,  on  June  20. 1991. 
the  State  adopted  a  more  inclusive 
boundary  for  the  Aspen  PM-10 
nonattainment  area,  which  included 
some  of  the  area  surrounding  the  City  of 
Aspen.  This  revised  boundary  was 
submitted  with  the  Aspen  PM-10  SIP  in 
January  of  1992.  As  discussed  in  the 
December  23, 1993  Federal  Register 
document,  the  SIP  provided  a 
demonstration  showing  that  the  revised 
boundary  represented  the  reasonable 
Aspen  airshed  by  considering  the  local 
topography,  meteorology,  and  land  use 
practices  (see  58  FR  68100).  EPA 
proposed  to  amend  the  Aspen  PM-10 
nonattainment  area  boundary  in  its 
December  23,  1993  Federal  Register 
documet,  and  no  comments  were 
received  on  that  proposed  action. 
Therefore,  EPA  is  finalizing  the 
amendments  to  the  Aspen  PM-10 
nonattainment  area  boundarj'  in  this 
dociunent.  Pursuant  to  section  110(k)(6) 
of  the  Act,  EPA  is  correcting  the  Aspen 
PM-lp  nonattainment  area  boundary  in 
40  CFR  81.306  to  include  some  of  the 
additional  area  surrounding  the  city  of 
Aspen.  The  legal  definition  of  the 
revised  Aspen  nonattainment  area 
submitted  In*  the  State  is  as  follows: 

The  area  encompassed  by  the 
following  Parcel  ID  numbers,  as  defined 
by  the  Pitkin  County  Planning 
Department:  2737-29.  2737-28.  2737- 

21.  2737-20,  2737-19. 2737-18.  2737- 
17. 2737-08,  2737-07.  2737-06.  2735- 

22.  2735-15.  2735-14.  2735-13.  2735- 
12.  2735-11.  2735-10,  2735^03.  2735- 
02.  2735-01.  2641-31.  2643-36.  2643- 
35. 2643-34. 2643-27.  2643-26. 

A  map  displaying  these  Parcel  ID 
numbers  can  be  obtained  by  calling  or 
writing  the  Pitkin  County  Planning 
Department  at  130  South  Galena  Road, 
Aspen,  Colorado  81611;  (303)  920-5090. 

Fmal  Action 

EPA  is  approving  the  State  of 
Colorado's  PM-10  SIP  for  the  Aspen 
PM-10  nonattainment  area,  which  was 
submitted  by  the  State  on  January  15, 

1992,  March  17,  1993.  and  December  9, 

1993.  as  meeting  those  moderate  PM-10 
SIP  requirements  which  were  due  to  be 
submitted  November  15, 1991.  Among 
other  things,  the  State  of  Colorado  has 
adequately  demonstrated  that  the  Aspen 
moderate  PM-10  nonattainment  area 
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will  attain  the  PM-10  NAAQS  by 
December  31. 1994.  As  discussed  above. 
EPA's  approval  does  not  include  the 
State's  voluntary  no-drive  day 
provision,  on  which  EPA  is  not  taking 
action  at  this  time.  EPA's  approval  also 
includes  the  PM-10  contingency 
measures  for  Aspen,  which  were 
included  with  the  State's  December  9, 

1993  SIP  revision. 

As  noted,  on  January  14, 1993,  the 
State  submitted  revisions  to  its  permit 
program  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  PM-10  to  comply 
with  the  amended  Act.  EPA  will  be 
taking  action  on  these  requirements  in 
a  separate  Federal  Register  document. 

Lastly,  EPA  is  amending  the 
nonattainment  area  boundary  for  the 
Aspen  nonattainment  area  to  include 
some  of  the  area  surrounding  the  City  of 
Aspen. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Under  the 
procedures  established  in  the  May  10. 

1994  Federal  Register,  this  action  will 
be  effective  on  November  14. 1994 
unless,  by  October  14, 1994,  adverse  or 
critical  cornments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  vrithdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time,  if  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  November  14, 1994. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  a  revision -to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 


er  /  Vol.  59.  No.  177  /  Wednesday.  September  14,  1994  /  Rules  and  Regulations 47095 


and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  &t)m 
Executive  Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
.  final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Ahematively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act. 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.  .  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  14. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  nile  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 


Dat»d:  August  31. 1994. 

lack  W.  McGraw, 

Acting  Regional  Administrator. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  .S2 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Subpart  G— Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(65)  to  read  as 
follows: 

§52.320    Identification  of  plan. 

•  •        •        •        • 

(c)  •  •  • 

(65)  On  January  15.  1992.  March  17. 
1993.  and  December  9.  1993.  the 
Governor  of  Colorado  submitted 
revisions  to  the  Colorado  State 
implementation  plan  (SIP)  to  satisfy 
those  moderate  PM-10  nonattainment 
area  SIP  requirements  for  Aspen, 
Colorado  due  to  be  submitted  by 
November  15, 1991.  Included  in  the 
December  9. 1993  submittal  were  PM- 
10  contingency  measures  for  Aspen  to 
satisfy  the  requirements  of  section 
172(c)(9)  of  the  Act  due  to  be  submitted 
by  November  15,  1993. 

(i)  Incorporation  by  reference. 

[A]  Colorado  Air  Quality  Control 
Commission  Nonattainment  Areas 
regulation,  all  of  Section  III.  "Aspen/ 
Pitkin  County  PM-10  Nonattainment 
Area"  except  Section  II1.C.6.,  adopted 
on  Januar}'  21,  1993  effective  on  March 
2,  1993.  with  revisions  adopted  on 
November  12, 1993.  effective  on 
December  30.  1993. 

3.  Section  52.332  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§52.332    Moderate  PM-10  Nonattainment 
Area  Plans. 

•  *         *         •        • 

(e)  On  January  15.  1992,  March  17. 
1993,  and  December  9,  1993,  the 
Governor  of  Colorado  submitted  the 
moderate  PM-10  nonattainment  area 
plan  for  the  Aspen  area.  The  submittals 
were  made  to  satisfy  those  moderate 
PM-10  nonattaiiunent  area  SIP 
requirements  which  were  due  for  Aspen 
on  November  15. 1991.  The  December  9. 
1993  submittal  was  also  made  to  satisfy 
the  PM-10  contingency  measure 
requirements  which  were  due  for  Aspen 
on  November  15.  1993. 

PART  61— [AMENDED] 

4.  In  §  81.306,  the  Colorado  PM-10 
Nonattainment  Areas  table  is  amended 
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Colorado— PM-10  NONATTAiNMENT  Areas 

■ 

Designation 

Classification 

Date                    Type 

Date                Type 

Pitkin  County: 

Aspen/Pitkin  County  Area 

The  area  encompassed  by  tt>e  folkiwing  Parcel  ID  numbers,  as  defined 
by  the  Pitkin  County  Planning  Department:  2737-29.  2737-28. 
2737-21.  2737-20.  2737-19.  2737-18.  2737-17.  2737-08.  2737- 
07.  2737-06.  2735-22.  2735-15.  2735-14.  2735-13.  2735-12. 
2735-11.  2735-10.  2735-03,  2735-02.  2735-01.  2641-31.  264^- 
36.  2643-35.  2643-34,  2643-27.  2643-26. 


11/15/90    Nonattainment  .... 


11/15/90    Moderate. 


|FR  Doc.  94-22525  Filed  9-13-94.  8:45  am) 
BILUNGCOOC  a6«0-60-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7082 

[WY-«3O-421O-06;  WYW-833561 

Partial  Revocation  of  Secretarial 
Orders  Dated  October  14, 1916,  and 
April  8, 1919;  Wyoming  •  ^' 

AGENCY:  Bureau  of  Land  Management, 

Interi'or. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes 
two  Secretarial  Orders  insofar  as  they 
affect  863.98  acres  of  public  lands 
withdrawn  for  stock  driveway  purposes. 
The  lands  are  no  longer  needed  for  this 
purpose  and  the  revocation  is  needed  to 
permit  disposal  of  the  lands  through 
exchange  under  Section  206  of  the 
Federal  Land  Policy  and  Management 


Act  of  1976.  43  U.S.C.  1716.  This  action 
will  open  the  lands  to  surface  entry 
unless  closed  by  overlapping 
withdrawals  or  temporary  segregations 
of  record.  The  lands  have  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  October  14. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Feick.  BLM  Wyoming  State 
Office.  P.O.  Box  1828.  Cheyenne, 
Wyoming  82003,  307-775-6127. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Secretarial  Orders  dated  October 
14. 1918.  and  April  8. 1919,  which 
withdrew  pubUc  lands  for  Stock 
Driveway  No.  44.  are  hereby  revoked 
insofar  as  they  affect  the  following 
described  lands: 

Sixth  Principal  Meridian 

T.  50  N..  R.  101  W.. 
Sec.  1,  SW'ANWV*  and  WV2SWV4; 
Sec.  2.  lots  1  to  3.  inclusive.  S'/^E'A,  and 
Ei/^SEV«; 


Sec.  12.  NEV4NWV4. 
T.  51  N.,  R.  101  W.. 
Sec.  22.  lots  2  to  6.  inclusive,  and 

SW'aSE'A; 
Sec.  27.  N>/iNEV«.  SEV4NEV4,  and 

NEV4SEV4; 
Sec.  35,  SEV4SWV4. 

The  areas  described  aggregate  863. 9S  acres 
in  Park  County. 

2.  At  9:00  a.m.  on  October  14,  1994, 
the  lands  described  in  paragraph  1  will 
be  opened  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9:00  a.m.  on 
October  14, 1994.  shall  be  considered  as 
simultaneously  Hied  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  August  29. 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(PR  Doc.  94-22658  Filed  9-13-94;  8:45  axnj 
BILUNG  CODE  4910-22-P 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1770 

Accounting  Requirements  for  REA 
Telephone  Borrowers 

AGENCY:  Rural  Electrification 
Administration.  USDA. 
ACTION:  Proposed  rule.  - 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  its  regulations  on  accounting 
policies  and  procedures  for  REA 
telephone  borrowers  as  set  forth  in 
REA's  regulations  concerning 
Accounting  System  Requiremeirts  for 
REA  Telephone  Borrowers.  This 
proposed  rule  would  establish  an 
accounting  interpretation  for 
postretirement  benefits  that  addresses 
both  the  requirements  of  the  Financial 
Accounting  Standards  Board  and  the 
Federal  Communications  Commission. 
It  would  also  set  forth  accounting 
interpretations  that  estabRsh  uniform 
accounting  procedures  for  Rural 
Telephone  Bank  (RTB)  stock,  cushion  of 
credit  investments.  Rural  Economic 
Development  loans  and  grants,  and 
satellite  or  cable  television  service 
investments. 

DATES:  Written  comments  must  be 
received  by  REA  by  November  14, 1994. 
addresses:  Submit  written  comments 
to  Ms.  Roberta  E.  Detwiler.  Chief. 
Technical  Accounting  and  Auditing 
Staff.  Borrower  Accounting  Division. 
Rural  Electrification  Administration, 
room  2222  South  Building,  U.S. 
Department  of  Agriailture.  Washington. 
DC  20250,  telephone  number  (202)  720- 
5227.  REA  requires  a  signed  original 
and  three  copies  of  all  comments  (7  CFR 
Part  1700).  All  comments  received  will 
be  made  available  for  inspection  at  room 
2234  South  Building  during  regular 
business  hours  (7  CFR  1.27  (b)). 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Roberta  E.  Detwiler.  Chief.  Technical 
Accounting  and  Auditing  Staff. 
Borrower  Accounting  Division,  Rural 


Electrification  Administration,  room 
2222,  Soutii  Building.  U.S.  Department 
of  Agricuhure,  Washington.  DC  20250, 
telephone  number  (202)  720-5227. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866  and 
therefore  has  not  been  reviewed  by 
OMB. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
does  not  apply  to  this  proposed  rule. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  that  Act.  the  information 
collection  and  recordkeeping 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget 
-(OMB)  under  control  number  0572- 
0003.  Comments  regarding  these 
requirements  may  be  sent  to  the  United 
States  Department  of  Agriculture, 
Clearance  Office.  OIRM,  Room  404-W. 
Washington,  DC  20250  or  to  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Room  10102,  Washington,  DC  20503. 

National  Environment  Policy  Act 
Certification 

The  Administrator.  REA.  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  {42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment.  , 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Program 
under  numbers  10.851 — Rural 
Telephone  Loans  and  Loan  Guarantees 
and  10.852— Rural  Telephone  Bank 
loans.  This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 


United  States  Government  Printing 
Office,  Washington,  DC  20402. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372. 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitled 
Department  Programs  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  REA  and  Rural 
Telephone  Bank  (RTB)  loans  and  loan 
guarantees,  and  RTB  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  order. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule: 

(1)  Will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  confiict 
with  this  rule; 

(2)  will  not  have  any  retroactive 
effect:  and 

(3)  will  not  require  administrative 
proceeding  before  parties  may  file  suit 
challenging  the  provisions  of  this 
proposed  rule. 

Background 

In  order  to  facilitate  the  effeclive  and 
economical  operation  of  a  business 
enterprise,  adequate  and  reliable 
financial  records  must  be  maintained. 
Accounting  records  must  provide  a 
clear,  accurate  picture  of  current 
economic  conditions  from  which 
management  can  make  informed 
decisions  in  charting  the  company's 
future.  The  rate  regulated  environment 
in  which  a  telecommunications  carrier 
operates  causes  an  even  greater  need  for 
financial  information  that  is  accurate, 
complete,  and  comparable  with  that 
generated  by  other  carriers.  For  this 
reason,  the  Federal  Communications 
Commission  (FCC)  prescribes  a  Uniform 
System  of  Accounts  (USoA)  for  the 
telecommunications  industry. 

REA.  as  a  Federal  lender  and 
mortgagee,  and  in  furthering  the 
objectives  of  the  Rural  Electiification 
Act  (RE  Act)  (7  U.S.C.  901  et  seq.)  has 
a  legitimate  programmatic  interest  and  a 
substantial  financial  interest  in 
requiring  adequate  records  to  be 
maintained.  In  order  to  provide  REA 
with  financial  information  that  can  be 
analyzed  and  compared  with  the 
operations  of  other  borrowers  in  the 
REA  program,  all  REA  borrowers  must 
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maintain  financial  records  that  utilize 
uniform  accounts  and  imiform 
accoimting  policies  and  procedures.  The 
standard  REA  security  instrument, 
•iierefore,  requires  borrowers  to 
maintain  their  books,  records,  and 
a(  counts  in  accordance  with  methods 
and  principles  of  accounting  prescribed 
by  REA  in  the  REA  USoA  for  its 
telephone  borrowers. 

To  ensure  that  borrowers  consistently 
account  for  and  apply  the  provisions  of 
recent  pronouncements  of  the  Financial 
Accounting  Standards  Board  and  the 
Federal  Communications  Commission 
(FCC),  the  REA  USoA  must  be  revised 
and  updated  as  changes  in  generally 
accepted  accounting  principles  and  the 
FCC  USoA  occur.  REA  is.  therefore, 
proposing  to  estabhsh  a  new  accounting 
interpretation  that  addresses  the 
accounting  requirements  set  forth  in 
Statement  of  Financial  Accounting 
Standards  No.  106,  Employers' 
Accounting  for  Postretirement  Benefits 
Other  Than  Pensions  (Statement  No. 
106).  Statement  No.  106  requires 
reporting  entities  to  accrue  the  expected 
cost  of  postretirement  benefits  during 
the  years  the  employee  provides  service 
to  the  entity.  Copies  of  Statements  of 
Financial  Accounting  Standards  may  be 
obtained  from  the  Order  Department  of 
the  Financial  Accounting  Standards 
Board,  401  Merritt  7,  P.O.  Box  5116. 
Norwalk,  Connecticut  06856-5116. 

REA  is  also  proposing  to  establish  an 
accounting  interpretation  for  RTB  bank 
stock  that  sets  forth  the  journal  entries 
necessary  to  record  the  required 
purchase  of  Class  B  RTB  stock, 
patronage  refunds  in  the  form  of 
additional  shares  of  Class  B  RTB  stock, 
purchases  of  Class  C  stock,  and 
dividends  received  on  Class  C  stock. 
The  interpretation  also  addresses  the 
proper  accounting  for  the  conversion  of 
Class  B  stock  to  Class  C  stock  after  all 
RTB  loans  have  been  repaid. 

REA  is  also  proposing  to  set  forth  an 
accounting  interpretation  that 
establishes  the  accounting  policies  and 
procedures  for  the  Rural  Economic 
Development  loan  and  grant  programs 
recently  established  by  REA  and  for 
investments  in  satellite  and  cable 
television  services. 

List  of  Subjects  in  7  CFR  Part  1770 

Accounting,  Loan  programs — 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone,  Uniform  System  of 
Accounts. 

For  the  reasons  set  forth  in  the 
preamble.  REA  proposes  to  amend  7 
CFR  chapter  XVII  as  follows: 


PART  1770— ACCOUNTING 
REOUmEMENTS  FOR  REA 
TELEPHONE  BORROWERS 

1.  The  authority  for  part  1770 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq. 

2.  Subpart  C  is  added  to  read  as 
follows: 

Subpart  C — Accounting  Interpretations 

Sec. 

1770.26  General. 

1770.27  Definitions. 
1770.28-1770.45    [Reserved] 

Appendix  to  Subpart  C — Accounting 
Methods  and  Procedures  Required  of  all 
Borrowers 

Subpart  C — Accounting  Interpretations 

§1770.26    General. 

(a)  The  standard  provisions  of  the 
security  instruments  utilized  by  the 
Rural  Electrification  Administration 
(REA)  and  the  Rural  Telephone  Bank 
(RTB)  for  all  telephone  borrowers 
require  borrowers  to  at  all  times  keep 
and  safely  preserve  proper  books, 
records,  and  accounts  in  which  full  and 
true  entries  will  be  made  of  all  of  the 
dealings,  business,  and  affairs  of  the 
borrower  in  accordance  with  the 
methods  and  principles  of  accounting 
prescribed  by  the  state  regulatory  body 
having  jurisdiction  over  the  borrower 
and  by  the  Federal  Communications 
Commission  in  its  Uniform  System  of 
Accounts  for  telecommunications 
companies,  as  those  methods  and 
principles  of  accounting  are 
supplemented  from  time  to  time  by     .     . 
REA. 

fb)  This  subpart  implements  those 
standard  provisions  of  the  REA  and  RTB 
security  instruments  by  prescribing 
accounting  principles,  methodologies, 
and  procedures  applicable  to  all 
telephone  borrowers  for  particular 
situations. 

§1770.27    Definitions. 

As  used  in  this  part: 

Borrower  is  an  REA  telephone 
borrower. 

Cushion  of  Credit  Account  is  a  5 
percent  interest  bearing  account 
established  by  REA  in  which  all 
voluntary  payments  or  overpayments  on 
Rural  Electric  and  Telephone  Revolving 
Funds  after  October  1, 1987.  are 
deposited. 

FCC  is  the  Federal  Communications 
Commission 

Part  32  is  47  CFR  Part  32,  Uniform 
System  of  Accounts,  issued  by  the 
Federal  Communications  Commission. 

RAO  is  the  Responsible  Accounting 
Officer  of  the  Federal  Communications 
CoRunission. 


REA  is  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture,  or  its 
successor. 

RE  Act  is  the  Rural  Electrification  Act 
of  1936.  as  amended. 

RETRF  is  the  Rural  Electric  and 
Telephone  Revolving  Fund. 

RTB  is  the  Rural  Telephone  Bank. 

§§1770.28-1770.45    [Reserved] 

Appendix  to  Subpart  C — Accounting 
Methods  and  Procedures  Required  of 
All  Borrowers 

All  Borrowers  shall  maintain  and  keep 
their  books  of  accounts  and  all  other  books 
and  records  which  support  the  entries  in 
such  books  of  accounts  in  accordance  with 
the  accounting  principles  prescribed  in  this 
app>endix. 
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101    Postretirement  Benefits 

Statement  of  Financial  Accounting 
Standards  No.  106.  Employers'  Accounting 
for  Postretirement  Benents  Other  Than 
Pensions  (Statement  No.  106),  requires 
reporting  entities  to  accrue  the  expected  cost 
of  pmstretirement  benefits  during  the  >'ears 
the  employee  provides  service  to  the  entity. 
For  purposes  of  applying  the  provisions  of 
Statement  No.  106.  members  of  the  board  of 


directors  are  considered  to  be  employees  of 
the  cooperative.  Prior  to  the  issuance  of 
Statement  No.  106,  most  reporting  entities 
accounted  for  postretirement  benefit  costs  on 
a  "pay-as-you-go"  basis;  that  is,  costs  were 
recognized  when  paid,  not  when  the 
employee  provided  service  to  the  entity  in  ' 
exchange  for  the  benefits. 

As  defined  in  Statement  No.  106,  a 
postretirement  benefit  plan  is  a  deferred 
compensation  arrangement  in  which  an 
employer  promises  to  exchange  future 
benefits  for  an  employee's  current  senices. 
Postretirement  benefit  plans  may  be  funded 
or  unfunded.  Postretirement  benefits  include, 
but  are  not  limited  to,  health  care,  life 
insurance,  tuition  assistance,  daycare,  legal 
services,  and  housing  subsidies  provided 
outside  of  a  pension  plan. 

Statement  No.  106  applies  to  both  wriUen 
plans  and  to  plans  whose  existence  is 
implied  from  a  practice  of  paying 
postretirement  benefits.  An  employer's 
practice  of  providing  postretirement  benefits 
to  selected  employees  under  individual 
contracts  with  specific  termsdetermined  on 
a  employee-by-employee  basis  does  not. 
however,  constitute  a  fK)stretirement  benefit 
plan  under  the  provisions  of  this  statement. 
PosU^tirement  benefit  plans  generally  fall 
into  three  categories:  single-employer  defined 
benefit  plans,  multiemployer  plans,  and 
multiple-employer  plans. 

A^ingle-employer  plan  is  a  postretirement 
benefit  plan  that  is  maintained  by  one 
employer.  The  term  may  also  be  applied  to 
a  plan  that  is  maintained  by  related  parties 
such  as  a  parent  and  its  subsidiaries.  A 
multiemployer  plan  is  a  postretirement 
benefit  plan  in  which  two  or  more  unrelated 
employers  contribute,  usually  pursuant  to 
one  or  more  collective-bargaining 
agreements.  One  characteristic  of  a 
multiemployer  plan  is  that  the  assets 
contributed  by  one  participating  employer 
may  be  used  to  provide  benefits  to  employees 
of  other  participating  employers  since  assets 
contributed  by  an  employer  are  not 
segregated  in  a  separate  account  or  restricted 
to  provide  benefits  only  to  employees  of  that 
employer, 

A  multiple-employer  plan  is  a 
postretirement  benefit  plan  that  is 
maintained  by  more  than  one  employer  but 
is  not  a  multiemployer  plan.  A  multipJe- 
.  employer  plan  is  generally  not  collectively 
bargained  and  is  intended  to  allow 
participating  employers  to  pool  their  plan 
assets  for  investment  purposes  and  reduce 
the  cost  of  plan  administration.  A  multiple- 
employer  plan  maintains  separate  accounts 
for  each  employer  so  tha<  contributions 
provide  benefits  only  for  employees  of  the  _ 
contributing  employer.  - 

The  accounting  requirements  set  forth  in 
this  interpretation  focus  pn  single-  and 
multiple-employer  plans.  The  accounting 
requirements  set  forth  in  Statement  No.  106 
for  multiemployer  plans  or  defined 
contribution  plans  shall  be  adopted  for 
borrowers  electing  those  types  of  plans. 

Under  the  provisions  of  Statement  No.  106. 
there  are  two  components  of  the 
postretirement  benefit  cost:  the  current 
period  cost  and  the  transition  obligation.  The 
transition  obligation  is  a  one-time  accrual  of 


the  costs  resulting  from  services  already 
provided.  Statement  No.  106  allows  the 
transition  obligation  to  be  deferred  and 
amortized  on  a  straight-line  basis  over  the 
average  remaining  service  period  of  the 
active  employees.  If  the  average  remaining 
service  period  of  the  active  employees  is  less 
.  than  20  years,  a  20-year  amortization  period 
may  be  used. 

Accounting  Requirements 

All  Borrowers  shall  adopt  the  accrual 
accounting  provisions  and  reporting 
requirements  as  set  forth  in  Statement  No. 
106.  The  transition  obligation  and  accrual  of 
the  current  period  cost  must  be  based  upon 
an  actuarial  study.  This  study  must  be 
updated  to  allow  the  Borrower  to  comply 
with  the  measurement  date  requirements  of 
Statement  No.  106;  however,  the  study  must, 
at  a  minimum,  be  updated  every  five  years. 
REA  will  not  allow  Borrowers  to  account  for 
postretirement  benefits  on  a  "pay-as-you-go" 
basis. 

Under  the  provisions  of  Statement  No.  106. 
an  entity  may  recognize  the  transition' 
obligation,  in  its  entirety,  when  Statement 
No.  106  is  first  adopted  or  the  entity  may 
elect  to  delay  the  recognition  of  the  transition 
obligation.  On  December  26, 1991,  however, 
the  Federal  Communications  Commission 
(FCC)  issued  6  FCC  Red  7560,  which  requires 
telecommunications  carriers  to  recognize  the 
transition  obligation  on  a  delayed  basis.  REA 
reviewed  this  issuance  and  has  determined 
that  Borrowers  must  comply  with  this  ruling 
and  recognize  the  transition  obligation  on  a 
delayed  basis. 

The  deferral  and  amortization  of  the 
transition  obligation  on  a  delayed  basis  is 
considered  to  be  an  off  balance  sheet  item. 
As  a  result,  an  accounting  entry  is  not 
required  at  the  time  of  adoption  of  Statement 
No.  106.  Instead,  the  transition  obligation  is 
recognized  as  a  component  of  postretirement 
benefit  cost  as  it  is  amortized.  The  amount 
of  the  unamortized  transition  obligation  must 
be  disclosed  in  the  notes  to  the  financial 
statements. 

In  accordance  with  the  provisions  of 
Responsible  Accounting  Officer  (RAO)  Letter 
20,  released  by  the  FCC  on  April  24. 1992. 
Account  4310,  Other  Long-Term  Liabilities, 
shall  be  used  to  record  the  liability  accrued 
for  postretirement  benefits.  Borrowers  shall 
credit  this  account  for  the  net  periodic  cost 
of  postretirement  benefits  for  the  current  year 
and  shall  debit  this  account  for  any  fund 
payments  made  during  the  current  year. 

Net  periodic  postretirement  benefit  cost 
includes  current  period  service  cost,  interest 
cost,  return  on  plan  assets,  amortization  of 
prior  service  cost,  gains  and  losses,  and 
amortization  of  the  transition  obligation.  If 
fund  payments  create  a  debit  balance  in  the 
postretirement  benefits  portion  of  Account 
4310,  the  debit  balance  applicable  to 
postretirement  benefits  shall  be  reported  in 
Account  1410,  Other  Noncurrent  Assets. 
Account  1410  shall  also  be  used  to  record 
any  prepaid  postretirement  benefit  cost. 

The  benefits  portion  of  the  expense  matrix 
shall  be  used  to  record  the  current  year's  net 
periodic  cost  of  postretirement  benefits  in  the 
appropriate  Part  32  expense  accounts. 


Effective  Date  and  Implementation 

For  plans  outside  the  United  States  and  for 
defined  benefit  plans  of  employers  that  (a) 
are  nonpublic  enterprises  and  (b)  sponsor 
defined  benefit  postretirement  plans  with  no 
more  than  500  plan  participants  in  the 
aggregate,  Statement  No.  106  is  effective  for 
fiscal  years  beginning  after  December  15. 
1994. 

For  all  other  plans.  Statement  No.  106  is 
effective  for  fiscal  years  beginning  after 
December  15.  1992, 

102    Rural  Telephone  Banic  Stock 
Capital  stock  issued  by  the  Rural 
Telephone  Bank  consists  of  Class  A.  Class  B, 
and  Class  C  stock.  Class  A  stock  is  issued 
only  to  the  AdminisUator  of  REA  on  behalf 
of  the  United  States  in  exchange  for  capital 
furnished  to  RTB. 

Class  B  stock  is  issued  only  to  recipients 
of  loans  under  Section  408  of  the  RE  Act. 
Borrowers  receiving  loan  funds  pursuant  to 
Section  408a  (1)  or  (2)  of  the  RE  Act  are 
required  to  invest  5  percent  of  the  amount  of 
loan  funds  approved  in  Class  B  stock.  .\o 
dividends  are  payable  on  Class  B  stock.  All 
holders  of  Class  B  stock  are  entitled  to 
patronage  refunds  in  the  form  of  Class  B 
stock  under  the  terms  and  conditions 
specified  in  the  bylaws  of  the  RTB. 

Class  C  stock  is  available  for  purchase  by 
Borrowers,  corporations,  and  public  bodies 
eligible  to  borrow  under  Section  408  of  the 
RE  Act,  or  by  organizations  controlled  by 
such  Borrowers,  corporations  and  public 
bodies.  The  pa\Tnent  of  dividends  is  in 
accordance  with  the  bylaws  of  the  RTB 

Accounting  Requirements 

The  purchase  of  RTB  stock  that  is  required 
by  the  RE  Act  shall  be  debited  to  Account 
1402.1,  Investments  in  Nonaffiliated 
Companies-Class  B  RTB  Stock.  Patronage 
refunds  in  the  form  of  additional  shares  of 
RTB  Class  B  Stock  shall  be  debited  to 
Account  1402.1  and  credited  to  Account 
1402.11,  Investments  in  Nonaffiliated 
Companies— Class  B  RTB  Stock— Cr. 

Purchases  of  Class  C  RTB  stock  shall  be 
debited  toAccount  1402.2,  Investments  in 
Nonaffiliated  Companies— Class  C  RTB 
Stock.' Cash  diudends  received  on  Class  C 
RTB  stock  shall  be  credited  to  Account  7310. 
Dividend  Income. 

Once  a  Borrower  has  repaid  all  of  its  Rural 
Telephone  Bank  loans,  it  may  request  Ihat  its 
RTB  Class-B  stock  be  converted  to  RTB  Class 
C  stock.  When  the  conversion  is  made. 
Account  1402.2  shall  be  debited  foi  the  value 
of  the  Class  C  stock.  Accounts  1402.1  and  • 
1402.11.  shall  be  debited  or  credited,  as 
appropriate,  for  the  value  of  the  Class  B 
stock.  The  gain  realized  on  the  conversion 
(accumulated  RTB  stock  dividends)  shall  be 
credited  to  Account  7310,  Dividend  Income. 

103     Cushion  of  Credit  Investments 

The  REA  Cushion  of  Credit  account  is  an 
investment  account  bearing  an  interest  rate  of 
5  percent.  All  voluntary  pajments  or 
overpayments  on  Rural  Electric  and 
Telephone  Revolving  Fund  (RETRF)  loans 
made  after  October  1.  1987,  are  deposited 
into  this  account  in  the  appropriate 
Borrower's  name. 
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Accounting  Requirements 

The  following  journal  entries  shall  be  used 
by  REA  Borrowers  to  record  the  transactions 
associated  with  cushion  of  credit  payment: 

Dr.  4210.18,  REA  Notes — Advance  Pajinents. 
Dr. 
Cr.  1130.1/1120.11,  Cash— General  Fund 
To  record  the  cushion  of  credit  payment 
Dr.  4210.18,  REA  Notes— Advance  Payments, 
Dr. 
Cr.  732O/730O.2.  Interest  Income 
To  record  interest  earned  on  cushion  of 

credit  deposits. 
Dr.  4210.12,  REA  Notes 
Cr.  4210.18,  REA  Notes— Advance 
Payments,  Dr. 
To  apply  cushion  of  credit  payments  (and 
interest)  to  the  REA  note. 

104    Rural  Economic  Development  Loan  and 
Cronl  Program 

On  December  21, 1987,  Section  313. 
Cushion  of  Credit  Payments  Program,  was 
added  to  the  Rural  Electrification  Act. 
Section  313  establishes  a  Rural  Economic 
Development  Subaccount  and  authorizes  the 
Administrator  of  the  REA  to  provide  zero 
interest  loans  or  grants  to  RE  Act  borrowers 
for  the  purpose  of  promoting  rural  economic 
development  and  job  creation  projects. 

Subpart  B,  Rural  Economic  Development 
Loan  and  Grant  Program,  7  CFR  Part  1703, 
sets  forth  the  policies  and  procedures  relating 
to  the  zero  interest  loan  program  and  for 
approving  and  administering  grants. 

■Accounting  Requirements 

The  accounting  journal  entries  required  to 
record  the  transactions  associated  with  a 
Rural  Economic  Development  Grant  are  as 
follows: 

Dr.  1130.4/1120.14,  Cash— General  Fund- 
Economic  Development  Grant  Funds 
Cr.  7360/7300.6,  Other  Nonoperating 
Income 

To  record  the  receipt  of  economic 
development  grant  funds. 

Dr.  1401.1.  Other  Investments  in  Affiliated 
Companies — Federal  Economic 
Development  Grant  Loans  or 

Dr.  1402.4,  Other  Investments  in 

Nonaffiliated  Companies — Federal 
Economic  [)evelopment  Grant  Loans 
Cr.  1130.4/1120.14,  Cash— General  Fund- 
Economic  Development  Grant  Fupds 

To  record  a  Federal  revolving  loan  to  an 
economic  development  project. 

Dr.  1130.1/1120  11.  Cash— General  Fund 
Cr.  7360/7300.6.  Other  Nonoperating 
Income 

To  record  payment  of  loan  servicing  fees 
charged  to  the  economic  development 
project. 

Dr.  ll30.5/1120.l.S,Cash— Cencrj!  Fund- 
Economic  Development  Non-Federal 
Revolving  Funds 
Cr.  1401.1,  Other  Investments  in  AfTiliated 
Companies — Federal  Economic 
Development  Grant  Loans  or 


Cr.  1402.4,  Other  Investments  in 
Nonaffiliated  Companies — Federal 
Economic  Development  Grant  Loans 
To  record  the  repayment,  by  the  project,  of 

the  Federal  revolving  loan. 
Dr.  1401.2,  Other  InvestmenU  in  Affiliated 
Comptanies — Non-Federal  Economic 
Development  Grant  Loans  or 
Dr.  1402.5,  Other  Investments  in 

Nonaffiliated  Companies — Non-Federal 
Economic  Development  Grant  Loans 
Cr.  1130.5/1120.15,  Cash— General  Fund- 
Economic  Development  Non-Federal 
Revolving  Funds 
To  record  a  Non-Fedetal  revolving  loan  to  an 

economic  development  project. 
Dr.  1210,  Interest  and  Dividends  Receivable 

Cr.  7320/7300.2.  Interest  income 
To  record  the  interest  earned  on  a  Non- 
Federal  revolving  loan  to  an  economic 
development  project. 
Dr.  1130.5/1120.15.  Cash— General  Fund- 
Economic  Development  Non-Federal 
Revolving  Funds 
Cr.  1401.2,  Other  investments  in  Affiliated 
Companies — Non-Federal  Economic 
Development  Grant  Loans  or 
Cr.  1402.5,  Other  Investments  in 
Nonaffiliated  Companies — Non-Federal 
Economic  Development  Grant  Loans 
To  record  the  repayment,  by  the  project,  of 

the  Non-Federal  revolving  loan. 
The  accounting  journal  entries  required  to 
record  the  transactions  associated  with  a 
Rural  Economic  Development  Loan  are  as 
follows: 

Dr.  4210.26,  Economic  Development  Notes — 
Unadvanced,  Dr. 
Cr.  4210.25,  Economic  Development  Notes 
To  record  the  contractual  obligation  to  REA 

for  the  Economic  Development  Notes. 
Dr.  1130.6/1120.16,  Cash— General  Fund- 
Economic  Development  Loan  Funds 
Cr.  4210.26,  Economic  Development 
Notes — Unadvanced,  Dr. 
To  record  the  receipt  of  the  economic 
development  loan  funds. 
Dr.  1401.3,  Other  InvestmenU  in  Affiliated 
Companies — Federal  Economic 
Development  Loans  or 
Dr.  1402.6,  Other  Investments  in 
Nonaffiliated  Companies — Federal 
Economic  Development  Loans 
Cr.  1130.6/1120.16.  Cash— General  Fund- 
Economic  Development  Loan  Funds 
To  record  the  disbursement  of  economic 

development  loan  funds  to  the  project. 
Dr  1130.1/1120.11.  Cash— General  Fund 
Cr.  7360/7300.6,  Other  Nonoperating 
Income 
To  record  payment  of  loan  servicing  fees 
charged  to  the  economic  development 
project. 
Dr.  1210,  Interest  and  Dividends  Receivable 

Cr.  7320/7300.2,  Interest  Income 
To  record  the  interest  earned  on  the 
investment  of  rural  economic 
development  loan  funds. 
Dr.  7370.  Special  Charges 

Cr.  1 1 30. 1 ,  Cash— General  Fund 
To  record  the  payment  of  interest  earned  in 
excess  of  5500  on  the  investment  of  rural 
economic  development  loan  funds. 
Note:  Interest  earned  in  excess  of  $500 
must  be  used  for  the  rural  economic 
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development  project  for  which  the  loan 

funds  were  received  or  returned  to  REA. 

Dr.  1130.6/1120.16.  Cash— General  Fund- 
Economic  Development  Loan  Funds 
Cr.  1401.3,  Other  Investments  in  Affiliated 
Companies — Federal  Economic 
Development  Loans  or 
Cr.  1402.6.  Other  Investments  in 
Nonaffiliated  Companies — Federal 
Economic  Development  Loans 

To  record  repayment,  by  the  project,  of  the 
economic  development  loan. 

Dr.  4210.25.  Economic  Development  Notes 
Cr.  1130.6/1120.16.  Cash— General  Fund- 
Economic  Development  Loan  Funds 

To  record  the  repayment,  to  REA.  of  the  " 
economic  development  loan  funds. 

105    Satellite  and  Cable  Television  Services 

Borrowers  have  become  involved  in 
providing  either  satellite  or  cable  television 
services  to  their  members  and  others  through 
subsidiaries,  joint  ventures,  or  as  segments  of 
their  current  operations. 

Accounting  Requirements 

This  section  outlines  the  accounting  to  be 
followed  when  recording  transactions 
involving  satellite  or  cable  television 
services. 

1.  Separate  Subsidiary 

If  a  Borrower  provides  satellite  or  cable 
television  services  through  a  separate 
subsidiary,  the  investment  in  the  subsidiary 
shall  be  debited  to  Account  1401. 
Investments  in  Affiliated  Companies.  The  net 
income  or  loss  of  the  subsidiary  shall  be 
debited  or  credited  to  Account  1401,  as 
appropriate,  with  an  oO^setting  entry  to 
Account  7360,  Other  Nonoperating  Income. 

2.  Joint  Venture 

If  a  Borrower  provides  satellite  or  cable 
television  services  through  a  joint  ventiue, 
the  Borrower's  ownership  interest  dictates 
the  accounting  methodology.  If  the  Borrower 
has  less  than  a  20  percent  ownership  interest 
in  the  joint  venture,  the  investment  is 
accounted  for  under  the  cost  method  of 
accounting  in  Account  1402.  Investments.in 
Nonaffiliated  Companies.  Under  the  cost 
method,  the  joint  venture's  net  income  or 
loss  is  not  recorded  in  the  Borrower's 
records.  Income  is  only  recognized  to  the 
extent  of  any  dividends  declared  by  the  joint 
venture.  When  a  dividend  is  declared,  the 
Borrower  shall  debit  Account  1210,  Interest 
and  Dividends  Receivable,  and  credit 
Account  7310.  Dividend  Income.  When  the 
dividend  is  received  in  cash,  the  Borrower 
shall  debit  Account  1130.1,  Cash — General 
Fund,  and  credit  Account  1210. 

If  a  Borrower  has  a  20-percent  or  mora 
ownership  interest  in  the  joint  venture,  the 
investment  is  accounted  for  under  the  equity 
method  in  Account  1401.  Investments  in 
Affiliated  Companies.  The  Borrower's 
prop)ortionate  share  of  the  joint  venture's  net 
income  or  loss  shall  be  debited  or  credited 
to  Account  1401.  es  appropriate,  with  an 
offsetting  entry  to  Account  7360.  Other 
Nonoperating  Income. 

3.  Segment  of  Current  Operations 

If  a  Borrower  provides  satellite  or  cable 
television  services  as  a  segment  of  current 


operations  and  there  are  no  shared  assets 
between  this  activity  and  the  regulated 
telephone  activities  of  the  Borrower,  the 
investment  shall  be  debited  to  Account 
1406.1.  Nonregulated  Investments — 
Permanent  Investment.  The  net  income  or 
loss  fi-om  providing  such  services  shall  be 
debited  or  credited,  as  appropriate,  to 
Account  1406.3.  Nonregulated  Investments- 
Current  Net  Income,  with  an  offsetting  entry 
to  Account  7990.  Nonregulated  Net  Income. 

If  a  Borrower  provides  satellite  or  cable 
television  services  as  a  segment  of  current 
operations  and  sharesassets  between  this 
activity  and  the  regulated  telephone  activities 
of  the  Borrower,  the  franchise  and 
application  fees  shall  be  debited  to  Account 
2690.  Intangibles.  The  cost  of  the  satellite  or 
cable  television  equipment  shall  be  debited 
to  Account  2231.  Radio  Systems.  Revenues 
earned  from  providing  satellite  or  cable 
services  shall  be  credited  to  Account  5280, 
Nonregulated  Operating  Revenue,  while  the 
associated  e.xpenses  shall  be  recorded  in  a 
subaccount  of  the  applicable  regulated 
expense  accounts. 

4.  Sale  and  Installation  of  Satellite  or  Cable 
-  Television  Equipment 

If  a  Borrower  sells  or  installs  satellite  or 
cable  television  equipment  as  a  segment  of 
current  operations  and  there  are  no  shared 
assets  between  this  activity  and  the  regulated 
telephone  activities  of  the  Borrower,  the 
purchase  of  the  equipment  shall  be  debited 
to  Account  1406.1.  Nonregulated 
Investments — Permanent  Investment.  The  net 
income  or  loss  from  providing  such  services 
shall  be  debited  or  credited,  as  appropriate, 
to  Account  1406.3,  Nonregulated 
Investments — Current  Net  Income,  with  an   " 
offsetting  entry  to  Account  7990, 
Nonregulated  Net  Income. 

If  a  Borrower  sells  or  installs  satellite  or 
cable  television  equipment  as  a  segment  of 
current  op>erations  and  shares  assets  between 
this  activity  and  the  regulated  telephone 
activities  of  the  Borrower,  the  purchase  of  the 
equipment  shall  be  debited  to  Account 
1220.2,  Property  Held  for  Sale  or  Lease. 
Revenues  received  for  the  sale  or  installation 
of  the  equipment  shall  be  credited  to 
Account  5280,  Nonregulated  Operating 
Revenue,  while  the  associated  expenses  shall 
be  debited  to  a  subaccount  of  the  applicable 
regulated  expense  accounts. 

106    Consolidated  Financial  Statements 

In  October  1987,  the  Financial  Accounting 
Standards  Board  issued  Statement  of 
Financial  Accounting  Standards  No.  94. 
Consolidation  of  All  Majority-Owned 
Subsidiaries  (Statement  No.  94).  For 
purposes  of  reporting  to  REA.  Statement  No. 
94  shall  be  applied  as  follows. 

1.  A  Borrower  that  is  a  subsidiary  of 
another  entity  shall  prepare  and  submit  to 
REA  separate  financial  statements  even 
though  this  financial  information  is 
presented  in  the  parent's  consolidated 
statements. 

2.  In  those  cases  in  which  a  Borrower  has 
a  majority-ownership  in  a  subsidiary,  the 
Borrower  shall  prepare  consolidated 
financial  statements  in  accordance  with  the 
requirements  of  Statement  No.  94.  These 
consolidated  statements  must  also  include 


supplementary  schedules  presenting  a 
Balance  Sheet  and  Income  Statement  for  each 
majority-owned  subsidiary  included  in  the 
consolidated  statements. 

Although  Statement  No.  94  requires  the 
consolidation  of  majority-owned 
subsidiaries,  the  REA  Form  479  is  required 
to  be  prepared  on  an  unconsolidated  basis  by 
all  Borrowers. 

Dated:  September  7, 1994. 
Bob  I.  Nash. 

Under  Secretary:  Small  Community  and  Rural 
Development- 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKet  No.  94-NM-104-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  Viscount  744, 745D, 
and  810  Series  Airplanes 

agency:  Federal  AviaUon 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Model  Viscount  744, 
745D.  and  810  series  airplanes.  This 
proposal  would  require  various 
inspections  to  detect  damage,  corrosion, 
or  cracking  of  certain  taper  plugs  and 
split  bushings  of  the  engine  mount,  and 
replacement  of  taper  plugs  or  split 
bushings  with  serviceable  parts,  if 
necessary.  This  proposal  is  prompted  by 
a  report  of  damage  of  the  taper  plug  and 
split  bushing  of  the  engine  mount  due 
to  the  effects  of  corrosion.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  damage, 
which  could  lead  to  failure  of  the  engine 
mount  attachment  assembly  and 
consequent  separation  of  the  engine 
from  the  airplane. 

DATES:  Comments  must  be  received  bv 
October  24,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.94-NM- 
104-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


British  Aerospace  Regional  Aircraft  Ltd.. 
Engineering  Support  Manager,  Milftary 
Business  Unit.  Chadderton  Works. 
Greengate.  Middleton.  Manchester  M24 
ISA.  England.  This  information  may  b« 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
ANM-113.  Standardization  Branch, 
ANM-113.  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056; 
telephone  (206)  227-2148;  fax  (206) 
227-1320. 

SUPPLEMENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  hiay  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FA.\  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-104-AD."  The 
postcard  wjll  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-104-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055^056. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
United  Kingdom,  recently  notified  the 
FAA  that  an  unsafe  condition  mav  exist 
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on  all  British  Aerospace  Model  Viscount 
744,  745D,  and  810  series  airplanes.  The 
CAA  advises  that  it  has  received  a 
report  of  damage  to  the  taper  plug  and 
split  bushing  (bush)  of  the  engine 
moimt.  Investigation  revealed  that  the 
taper  plug  and  split  bushing  had 
corroded.  The  effects  of  such  corrosion 
could  lead  to  the  failure  of  the  taper 
plug  and  split  bushing,  which 
consequently  could  lead  to  the  failure  of 
the  engine  mount  attachment  assembly. 
This  condition,  if  not  corrected,  could 
result  in  separation  of  the  engine  from 
the  airplane. 

British  Aerospace  has  issued  Viscoimt 
Preliminary  Technical  Leaflet  (PTL) 
.  200,  Disc  9  Doc.5.  dated  December  6, 
1991  (for  Model  Viscount  810  series 
airplanes),  and  Viscount  PTL  329.  Disc 
9  Doc. 2,  dated  April  1, 1992  (for  Model 
Viscount  744  and  745D  series 
airplanes).  These  service  documents 
describe  procedures  for  performing 
detailed  visual  and  nondestructive  test 
(NDT)  inspections  to  detect  damage, 
corrosion,  or  cracking  of  taper  plugs, 
having  part  number  (P/N)  60216-1017, 
and  split  bushings,  having  P/N  60216- 
1019,  of  the  engine  mount;  and 
replacement  of  discrepant  parts.  The 
CAA  classified  these  PTL's  as 
m2indatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CA.'\. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  tj^je  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
detailed  visual  and  nondestructive  test 
(NDT)  inspections  to  detect  damage, 
corrosion,  or  cracking  of  certain  taper 
plugs  and  split  bushings  of  the  engine 
mount:  and  replacement  of  discrepant 
parts.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
applicable  PTL  described  previously- 

The  fXa  estimates  that  25  Model 
Viscount  744  and  745D  series  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  25  work  hours  per 
airplane  to  accomplish  the  proposed 


actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $34,375,  or  $1,375  per 
airplane. 

The  FAA  estimates  that  4  Model 
Viscount  810  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  25  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,500,  or  $1,375  per 
airplane. 

Based  on  the  above  figures,  the  total 
cost  impact  of  the  actions  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $39,875,  or  $1,375  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation . 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft  Limited 
(Formerly  British  Aerospace 
Commorcial  Aircraft  Limited.  Vickers- 
Armstrongs  Aircraft  Limited):  Docket 
94-NM-104-AD. 
Applicability:  All  Model  Viscount  744. 
745D,  and  810  series  airplanes,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  engine  from 
the  airplane,  accomplish  the  following: 

(a)  At  the  next  unscheduled  engine 
removal,  but  no  later  than  12  months  after 
the  effective  date  of  this  AD,  perform  a 
detailed  visual  inspection  to  detect  damage, 
corrosion,  or  cracking  of  taper  plugs,  having 
part  number  (P/N)  60216-1017.  and  split 
bushings  (bushes),  having  P/N  60216-1019, 
of  the  engine  mount,  in  accordance  with 
British  Aerospace  Viscount  Preliminary 
Technical  Leaflet  (PTL)  200,  Disc  9  Doc.5, 
dated  December  6, 1991  (for  Model  Viscount 
810  series  airplanes);  or  British  Aerospace 
Viscount  PTL  329,  Disc.  9  Doc.2,  dated  April 
1, 1992  (for  Model  Viscount  744  and  745D 
series  airplanes);  as  applicable. 

(1)  If  no  taper  plugs  or  split  bushings  are 
damaged,  corroded,  or  cracked,  rep>eat  the 
inspection  thereafter  at  each  unscheduled 
engine  removal,  but  no  later  than  48  months 
after  the  last  visual  inspection  of  the  taper 
plugs  and  split  bushings. 

(2)  If  any  taper  plug  or  split  bushing  is 
damaged,  corroded,  or  cracked,  prior  to 
further  flight,  replace  the  taper  plug  or  split 
bushing  with  a  serviceable  part,  in 
accordance  with  the  applicable  PTL. 
Thereafter,  repeat  the  inspection  at  each 
unscheduled  engine  removal,  but  no  later 
than  48  months  after  the  last  visual 
inspection  of  the  taper  plugs  and  split 
bushings. 

(b)  At  the  next  scheduled  engine  removal, 
but  no  later  than  12  months  after  the  effective 
date  of  this  AD,  perform  detailed  visual  and 
nondestructive  test  (NDT)  inspections  to 
detect  damage,  corrosion,  or  cracking  of  all 
taper  plugs  and  split  bushings  of  the  engine 
mount,  in  accordance  with  British  Aerospace 
Viscount  PTL  200.  Disc  9  Doc.5,  dated 
December  6, 1991  (for  Model  Viscount  810 
series  airplanes):  or  British  Aerospace 
Viscount  PTL  329,  Disc.  9  Doc.2,  dated  April 
1, 1992  (for  Model  Viscount  744  and  745D 
series  airplanes):  as  applicable. 

(1)  If  no  taper  plug  or  split  bushing  is 
damaged,  corroded,  or  cracked,  repeat  the 
visual  and  NDT  inspections  thereafter  at  each 


scheduled  engine  removal,  but  no  later  than 
48  months  after  the  last  visual  and  NDT 
inspections  of  the  taper  plugs  and  split 
bushings. 

(2)  If  any  taper  plug  or  split  bushing  is 
damaged,  corroded,  or  cracked,  prior  to 
ftirther  flight,  replace  the  taper  plug  or  split 
bushing  with  a  serviceable  part,  in 
accordance  vrith  the  applicable  PTL. 
Thereafter,  repeat  the  visual  and  NDT 
inspections  at  each  scheduled  engine 
removal,  but  no  later  than  48  months  after 
the  last  visual  and  NDT  inspections  of  the 
taper  plugs  and  split' bushings. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-H3.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
September  8.  1994. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  94-22672  Filed  9-1.3-94;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  94-NM-93-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  Series 
Airplanes  and  Model  MD-88  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Model  DC-9-80  series  airplanes 
and  Model  MD-88  airplanes.  This 
proposal  would  require  an  inspection  to 
detect  damage,  bum  marks,  or 
discoloration  at  certain  electrical  plugs 
and  receptacles  of  the  sidewall  lighting 
in  the  passenger  cabin,  and  correction  of 
discrepancies.  This  proposal  would  also 
require  modification  of  the  electrical 
connectors,  which,  when  accomplished, 
would  terminate  the  inspection 
requirement.  This  proposal  is  prompted 


by  reports  of  failures  of  the  electrical 
connectors  in  the  sidewall  fluorescent 
lighting,  which  resulted  in  smoke  or 
hghting  interruption  in  the  passenger 
cabin.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failures  of  the  electrical  connectors, 
which  could  result  in  poor  socket/pin 
contact,  excessive  heat,  electrical  arcing, 
and  subsequently,  connector  bum 
through  and  smoke  in  the  passenger 
cabin. 

DATES:  Comments  must  be  received  by 
November  7,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
93-.\D.  1601  Lind  Avenue,  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fitjm 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support.  Dept.  L51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SVV..  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorale,  Los  Angeles 
Aircraft  Certification  Office,  3229  Ea.st 
Spring  St.-eet,  Long  Beach.  California 
90806-2425. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  K.  WhRoler.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
132L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beach.  California  90806- 
2425;  telephone  (310)  988-5344;  fax 
(310) 988-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  mle.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-93-AD "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-93-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-1056. 

Discussion 

The  FAA  has  received  reports  of 
failures  of  the  electrical  connectors  in 
the  sidewall  fluorescent  lighting  on 
Model  DC-9-80  series  airplanes,  which 
resulted  in  smoke  or  lighting 
interruption  in  the  passenger  cabin. 
Investigation  revealed  that  these 
connectors  became  internally 
overheated.  The  cause  of  this  internal 
overheating  has  been  attributed  to 
physically  damaged  or  improperly 
connected  connectors.  This  condition,  if 
not  corrected,  could  result  in  poor 
socket/pin  contact,  excessive  heat, 
electrical  arcing,  and  subsequently, 
connector  burn  through  and  smoke  in 
the  passenger  cabin. 

The  FA.'V  has  reviewed  and  approved 
McDonnell  Douglas  MD~80  Service 
Bulletin  33-99,  dated  May  24. 1994. 
which  describes  procedures  for  a  visual 
inspection  to  detect  damage,  bum 
marks,  or  black  or  brown  discoloration 
caused  by  electrical  arcing  at  electrical 
plugs,  having  part  nimiber  (P/N) 
MS3126F-15P,  and  receptacles,  having 
P/N  MS3124E-15S,  of  the  sidewall 
lighting  in  the  passenger  cabin,  and 
correction  of  discrepancies.  It  also 
describes  procedures  for  modification  of 
the  electrical  connectors  of  the  sidewall 
lighting,  which,  when  accomplished, 
would  terminate  the  inspection 
requirement.  This  modification  involves 
removing  230  VAC  (400  Hz)  power 
wires  of  existing  electrical  connectors  of 
the  sidewall  lighting  in  the  passenger 
cabin,  and  installing  separate  wire 
splice-connectors  or  hard  splice  at  the 
230  VAC  (400  Hz)  power  wires.  This 
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modification  also  involves  ascertaining 
that  the  electrical  connectors  of  the 
sidewall  lighting  are  tight  and  properly 
installed.  Accomplishment  of  this 
modification  minimizes  the  possibility 
of  failure  of  the  electrical  connectors. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  visual  inspection  to  detect 
damage,  bum  marks,  or  black  or  brown 
discoloration  at  certain  electrical  plugs 
and  receptacles  of  the  sidewall  lighting 
in  the  passenger  cabin,  and  correction  of 
discrepancies.  It  would  also  require  the 
eventual  modification  of  the  electrical 
connectors  of  the  sidewall  lighting, 
which,  when  accomplished,  would 
terminate  the  inspection  requirement. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  907 
McDonnell  Douglas  Model  DC-9-80 
series  airplanes  and  Model  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
490  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  50  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,347,500, 
or  $2,750  per  airplane. 

The  totd  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is-contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a),  1421, 
and  1423:  49  U.S.C.  106(ig);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  94-NM-93-AD. 

Applicability:  Model  DC-9-81  (MD-81), 
DC-9-82  (MD-82).  DC-&-83  (MI>-83),  and 
DC-9-87  (MD-87)  series  airplanes;  and 
Model  MD-88  airplanes:  as  listed  in 
McDonnell  Douglas  MD-80  Service  Bulletin 
33-99.  dated  May  24, 1994;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  poor  socket/pin  contact, 
excessive  heat,  electrical  arcing,  and 
subsequently,  connector  bumthrough  and 
smoke  in  the  piassenger  cabin,  accomplish  the 
following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  a  visual  insp>ection 
to  detect  damage,  bum  marks,  or  black  or 
brown  discoloration  caused  by  electrical 
arcing  at  electrical  plugs,  having  part  number 
(P/N)  MS3126F-15P,  and  receptacles,  having 
P/NMS3124E-15S,ofthe  sidewall  lighting 
in  the  passenger  cabin,  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
33-99.  dated  May  24,  1994. 

(1)  If  no  discrepancies  are  found,  no  further 
action  is  required  by  this  paragraph. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  replace  the  damaged 
connectors,  pins,  sockets,  or  wire  with  new 
parts,  in  accordance  with  the  service  bulletin. 

(b)  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  electrical 
connectors  of  the  sidewall  lighting  in  the 
passenger  cabin  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  33-99, 
dated  May  24, 1994.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  requirements  of  this  AD. 


(c)  An  alternative  method  of  complianie  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued-in 
accordance  with  sections  21.197  and  21.199 
of  theFederal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  VVashington,  on 
September  8, 1994. 
Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-22673  Filed  9-13-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

(C011-1-6532b,  CO30-1-6533b,  and  C036- 
2-«303b;  FRL-5067-8  ] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM-10 
Implementation  Plan  for  Colorado; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes 

AGENCY:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  In  this  document,  the  EPA  is 
proposing  approval  of  the  State 
implementation  plan  (SIP)  and  SIP 
revisions  submitted  by  the  State  of 
Colorado  for  the  purpose  of  bringing 
about  the  attainment  of  the  national 
ambient  air  quality  standards  (N A AQS) 
for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10)  in 
Aspen,  Colorado.  In  the  final  rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  State's  SIP 
submittals  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  these  submittals  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  then  the 


direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  docimient.  Any  pfuties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
October  14, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Vicki  Stamper,  8ART- 
AP,  at  the  EPA  Regional  Office  listed 
below.  Copies  of  the  documents  relevant 
to  this  proposed  rule  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations:     , 

Air  Programs  Branch.  Environmental 
Protection  Agency,  Region  VIII.  999 
18th  Street,  suite  500.  Denver. 
Colorado  80202-2466;  and  Air 
Pollution  Control  Division,  Colorado 

Department  of  Health,  4300  Cherry 
Creek  Drive  South.  Denver.  Colorado 
80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  8ART-AP, 
Environmental  Protection  Agency, 
Region  VIII.  999  18th  Street,  suite  500. 
Denver.  Colorado  80202-2466,  (303) 
293-1765. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  of  the  same  title  which  is  located 
in  the  rules  section  of  this  Federal 
Register. 

Dated:  August  31. 1994. 
lack  W.  McGraw. 
Acting  Regional  Administrator. 
[FR  Doc.  94-22524  Filed  9-13-94;  8:45  am) 
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40  CFR  Part  70 
lAD-FRL-6070-3] 

Clean  Air  Act  Proposed  Interim 
Approval,  or  in  the  Alternative 
Proposed  Disapproval,  of  Operating 
Permits  Program;  Oregon  Department 
of  Environmental  Quality,  Lane 
Regional  Air  Pollution  Authority 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

SUMMARY:  EPA  proposes  interim 
approval  of  the  Operating  Permits 
Programs  submitted  by  the  Oregon 
Department  of  Environmental  Quality 
(ODEQJ  and  Lane  Regional  Air  Pollution 
Authority  (LRAPA)  for  the  purpose  of 
complying  with  Federal  requirements 
which  mandate  that  States  develop,  and 


submit  to  EPA.  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources, 
provided  certain  proposed  revisions  to 
Oregon  rules  are  adopted  and  submitted 
to  EPA  as  a  program  revision  prior  to 
EPA's  statutory  deadUne  for  acting  on 
the  State's  submittal.  In  the  alternative. 
EPA  proposes  disapproval  of  the  Oregon 
programs  if  the  proposed  revisions  are 
not  adopted  and  submitted  prior  to  the 
statutory  deadline. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
October  14, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Anne  Dalrymple  at  the 
Region  10  address  indicated. 

Copies  of  the  State's  submittal  and 
other  supporting  information  used  in 
developing  the  proposed  action  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency. 
Region  10, 1200  Sixth  Avenue,  Seattle, 
VVashington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Dalrymple,  (206)  553-0199. 

'SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Background 

As  required  under  title  V  of  the  Clean 
Air  Act  (Act)  as  amended  (1990),  EPA 
promulgated  rules  defining  the 
minimum  elements  of  an  approvable 
State  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 
approval  of  State  operating  permits 
programs  (see  57  FR  32250  (July  21, 
1992)).  These  rules  are  codified  at  title 
40  Code  of  Federal  Regulations  (CFR) 
part  70.  Title  V  requires  States  to 
develop,  and  submit  to  EPA,  programs 
for  issuing  these  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15,  1993,  and  that  EPA 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  "The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  part  70  which,  together,  outline 
criteria  for  approval  or  disapproval. 
Where  a  program  substantially,  but  not 
fully,  meets  the  requirements  of  part  70, 
EPA  may  grant  the  program  interim 
approval  for  a  period  of  up  to  two  years. 
If  EPA  has  not  fully  approved  a  program 
by  two  years  after  the  November  15. 
1993  date,  or  by  the  end  of  an  interim 
program,  it  must  estabhsh  and 
implement  a  Federal  program. 


JMI 


B.  Federal  Oversight  and  Sanctions 

The  EPA  must  apply  sanctions  to  a 
State  for  which  18  months  have  passed 
since  EPA  disapproved  the  program.  In 
addition,  discretionary  sanctions  may  be 
apphed  any  time  during  the  18-month 
period  following  the  date  required  for 
program  submittal  or  program  revision. 
If  the  State  has  no  approved  program  2 
years  after  the  date  required  for 
submission  of  the  program,  EPA  will 
impose  additional  sanctions,  where 
applicable,  and  EPA  must  promulgate, 
administer,  and  enforce  a  Federal 
permits  program  for  the  State.  The  EPA 
has  the  authority  to  collect  reasonable 
fees  from  the  permittees  to  cover  the 
costs  of  administering  the  program. 

II.  Proposed  Action  and  Implications 

A .  Analysis  of  State  Submission 
1 .  Support  Materials 

The  program  submitted  by  the  State  of 
Oregon  includes  submissions  by  ODEQ, 
LRAPA  and  the  Oregon  Attorney 
General.  Collectively,  these  submissions 
meet  the  requirements  of  40  CFR  part 
70.  §  70.4  for  complete  program 
submittal  including  a  letter  of  submittal 
from  Oregon's  Governor  requesting 
approval,  complete  program 
descriptions,  the  legal  opinions  of  the 
Attorney  General  and  the  independent 
legal  counsel  for  LRAPA.  and  fully 
adopted  implementing  regulations.  An 
implementation  agreement  is  currently 
being  developed  between  the  Oregon 
agencies  and  EPA. 

The  Oregon  state  operating  permit 
regulations  found  within  the  Oregon 
Administrative  Rules  (OAR),  Chapter 
340,  Division  28,  including  proposed 
rule  revisions,  and  the  authorizing 
statutes  substantially  meet  the 
requirements  of  40  CFR  part  70,  §  §  70.2 
and  70.3  for  applicability,  §  §  70.4.  70.5. 
and  70.6  for  permit  content  including 
operational  flexibility,  §  70.7  for  public 
participation  and  minor  permit 
modifications.  §  70.8  for  permit  review 
by  EPA  and  affected  States.  §  70.5  for 
criteria  which  define  insignificant 
activities,  §  70.tl  for  requirements  for 
enforcement  authority,  and  §  70.5  for 
complete  application  forms.  The  full 
program  submittal,  the  proposed 
revisions  to  OAR  Chapter  340,  Division 
28,  and  the  Technical  Support 
Document  are  available  for  review  for 
more  detailed  information. 

2.  Regulations  and  Program 
Implementation 

a.  Program  Implementation 
The  Oregon  1991  Legislature  enacted 
Oregon  Revised  Statute  (OfiS) 
468A.30&-330.  which  gave  ODEQ 
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authority  to  promulgate  regulations 
establishing  a  title  V  program,  to  collect 
interim  fees  and  to  develop  a  Small 
Business  Assistance  Program.  The  1993 
Legislature  also  passed  statutes 
enhancing  civil  and  criminal 
enforcement  authority  (Senate  Bill  912) 
and  authorizing  collection  of  emissions 
fees  to  fully  fund  the  title  V  program 
(Senate  Bill  86).  The  Oregon 
Environmental  Quality  Commission 
(EQC)  adopted  rules  implementing  the 
title  V  program  which  are  published  at 
OAR  Chapter  340.  Division  28 
(Stationary  Source  Air  Pollution  Control 
and  Permitting  Procedures),  and  OAR 
Chapter  340,  Division  32  (Hazardous  Air 
Pollutants),  and  became  effective 
September  24,  1993.  On  July  11. 1994. 
ODEQ  proposed  for  public  comment 
revisions  to  OAR  Chapter  340,  Division 
28.  ODEQ  has  informed  EPA  that  final 
rule  revisions  will  be  submitted  to  the 
EQC  for  consideration  on  October  21, 
1994,  and  if  adopted,  would  be 
submitted  to  EPA  as  a  revision  to 
Oregon's  current  program  prior  toEPA's 
statutory  deadline  for  acting  on 
Oregon's  title  V  submittal. 

b.  Scope  of  the  Program 

ODEQ  will  be  implementing  Oregon's 
title  V  program  throughout  the  State  of 
Oregon,  except  for  Lane  County.  ODEQ 
will  implement  the  title  V  program 
under  the  following  authority:  ORS  468 
et  seq.  and  ORS  468A  et  seq..  OAR 
Chapter  340.  Division  28  (Stationary 
Source  Air  Pollution  Control  and 
Permitting  Procedures),  and  OAR 
Chapter  340,  Division  32  (Hazardous  Air 
Pollutants).  OAR  Chapter  340,  Division 
28  contains  regulations  pertaining  to 
both  title  V  and  non-title  V  sources. 
Therefore,  this  notice  proposes  to 
approve  certain  regulations  within 
EH  vision  28  as  part  of  Oregon's  title  V 
program.  The  Technical  Support 
Document  identifies  the  regulations 
approved  in  this  rulemaking.  The 
remainder  of  Division  28  will  be 
approved  or  disapproved  as  part  of  the 
C)regon  State  Implementation  Plan  in  a 
separate  rulemaking.  As  explained  more 
fully  below,  EPA  intends  to  approve 
portions  of  OAR  Chapter  340  Division 
32  in  a  separate  Federal  Register  notice 
under  section  112(1)  of  the  Act. 

LRAPA  wnll  be  the  local  title  V 
permitting  authority  with  jurisdiction 
over  title  V  sources  in  Lane  County, 
Oregon.  ORS  468A.135  gives  LRAPA 
authority  to  enforce  Oregon's  title  V 
rules  or  adopt  their  own  more  stringent 
rules.  LRAPA  has  not  adopted  its  own 
title  V  rules,  so  it  will  enforce  OAR  340- 
28  et  seq. 

The  Oregon  permitting  authorities 
have  not  made  an  affirmative  showing 
of  legal  authority  to  regulate  sources 


within  the  exterior  boundaries  of  Indian 
Reservations  in  Oregon  under  the  Clean 
Air  Act.  Therefore,  interim  approval  of 
the  Oregon  operating  permits  programs 
will  not  extend  to  lands  within  the 
exterior  boundaries  of  Indian 
Reservations. '  Title  V  sources  located 
within  the  exterior  boundaries  of  Indian 
Reservations  in  Oregon  will  be  subject 
to  the  Federal  operating  permit  program, 
to  be  promulgated  at  40  CFR  part  71,  or 
subject  to  the  operating  program  of  any 
Tribe  delegated  such  authority  under 
section  30 1  (d)  of  the  Act. 

c.  Variance  Provisions 

ORS  468A.075  allows  the  Oregon 
Environmental  Quality  Commission 
(EQC)  discretion  to  grant  rehef  from 
compliance  with  State  rules  and 
regulations  under  certain  conditions. 
Section  23-005  of  LRAPA's  rules 
contains  a  variance  provision  modeled 
closely  after  ORS  468A.075.  The  EPA 
regards  ORS  468A.075  and  LRAPA 
section  23-005  as  wholly  external  to  the 
program  submitted  for  approval  under 
part  70,  and  consequently  proposes  to 
take  no  action  on  these  provisions  of 
State  and  local  law  in  this  rulemaking. 
The  EPA  does  not  recognize  the  ability 
of  a  permitting  authority  to  grant  relief 
from  the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  except 
where  such  relief  is  granted  through 
procedures  allowed  by  part  70.  In  other 
words,  a  variance  does  not  affect  the 
title  V  source  until  the  title  V  permit  is 
modified  pursuant  to  the  procedures  in 
part  70.  EPA  reserves  the  right  the 
enforce  the  terms  of  the  part  70  permit 
where  the  permitting  authority  purports 
to  grant  relief  from  the  duty  to  comply 
with  a  part  70  permit  in  a  manner 
inconsistent  with  part  70  procedures.  A 
part  70  permit  may  also  incorporate,  via 
part  70  permit  issuance  or  modification 
procedures,  the  schedule  of  compliance 
set  forth  in  a  variance.  However,  EPA 
reserves  the  right  to  pursue  enforcement 
of  applicable  requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5(c)(8)(iii)(C),  which  states  that  a 
schedule  of  compliance  "shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 

a.  Environmental  Audit  Report 
Privilege 

ORS  468.963  contains  a  limited 
"Enviromnental  Audit  Report 
Privilege."  which  prevents,  with  certain 
exceptions,  the  admission  of  voluntary, 


■  This  is  not  a  determination  that  the  Oregon 
permitting  authorities  do  not  have  jurisdiction  over 
sources  within  the  exterior  boundaries  of  Indian 
Reservations  in  Oregon.  However,  no  such  showing 
has  been  made  «t  the  time  of  this  proposed  notice. 


internal  environmental  audit  reports  as 
evidence  in  any  civil,  criminal  or 
administrative  proceeding.  It  is  not  clear 
at  this  time  what  effect,  if  any,  this 
privilege  might  have  on  title  V 
enforcement  actions.  EPA  is  currently 
establishing  a  national  position 
regarding  EPA  approval  of 
environmental  programs  in  States  which 
adopt  statutes  that  confer  an  evidentiary 
privilege  for  environmental  audit 
reports.  The  EPA  regards  ORS  468.963 
as  wholly  external  to  the  program 
submitted  for  approval  under  part  70, 
and  consequently  proposes  to  take  no 
action  on  this  provision  of  State  law  in 
this  rulemaking.  If,  during  program 
implementation,  EPA  determines  that 
this  provisions  interferes  with  Oregon's 
enforcement  responsibilitieslmder  part 
70,  EPA  will  consider  this  grounds  for 
withdrawing  program  approval  in 
accordance  with  40  CFR  70.10(c). 

3.  Permit  Fee  Demonstration 

Program  costs  for  ODEQ  and  LRAPA 
will  be  covered  through  a  three-part  fee 
system  composed  of  an  emission  fee,  a 
base  fee  and  user  fees.  The  emission  fee 
is  set  at  S25  per  ton,  adjusted  for 
inflation  by  the  percentage,  if  any,  by 
which  the  Consumer  Price  Index  (CPI) 
exceeds  the  CPI  for  the  calendar  year 
1989  if  the  Oregon  EQC  determines  by 
rule  the  increased  fee  is  necessary  to 
cover  all  reasonable  direct  and  indirect 
costs  of  implementing  the  Federal 
operating  permit  program.  All  sources 
subject  to  the  title  V  program  will  also 
pay  a  base  fee  of  $2,500  per  year.  User 
fees  will  be  charged  to  sources  to  cover 
the  costs  of  specific  program  activities 
requested  by  the  source.  ODEQ 
estimates  that  the  total  amount  collected 
will  be  approximately  $50  per  ton  and 
will  exceed  $4  milUon  per  year  in  the 
first  year  of  program  implementation. 
The  Oregon  submittal  includes  an 
adequate  demonstration  that  the  fees 
collected  by  each  agency  will  cover  the 
direct  and  indirect  costs  of 
implementing  and  enforcing  the  Federal 
operating  permit  program.  Furthermore, 
each  agency  has  committed  in  its 
submittal  to  review  its  fee  schedule 
annually  and  to  increase  fees,  as 
necessary,  to  reflect  actual  program 
implementation  costs. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and  Commitments  for 
Section  112  Implementation 

Oregon  permitting  authorities  are 
constitutionally  prohibited  from 
implementing  or  enforcing  Federal 
applicable  regulations,  but  must  either 
adopt  the  Federal  requirements  as  State 
regulations  or  include  them  in  a  State- 


issued  permit  pursuant  to  OAR  340-28- 
640(3).  ODEQ  and  LRAPA  have  broad 
legal  authority  to  adopt  regulations 
necessary  to  implement  any  and  all 
section  112  requirements  and  have 
adopted  OAR  Chapter  340,^  Division  32 
rules  in  order  to  regulate  the  Ust  of 
hazardous  air  pollutants  (HAPs)  under 
section  112(b).  Division  32  requires  the 
Environmental  Quality  Commission  to 
.  adopt  and  enforce  Maximum 
Achievable  Control  TechnolQgy-(MACT) 
standards  for  major  sources  and 
Generally  Achievable  Control 
Technology  (GACT)  standards  for  area 
sources  as  they  are  promulgated  by  EPA. 
Division  32  als^  establishes  a  voluntary 
early  reductions  program- for  HAPs  and 
contains  accidental  release  provisions. 
EPA  has  determined  that  this  broad 
statutory  and  regulatory  authority  is 
adequate  for  the  Oregon  permitting 
authorities  to  implement  all  section  112 
requirements  provided  they 
expeditiously  adopt  appropriate 
implementing  regulations  as  new 
Federal  regulations  are  promulgated. 
EPA  regards  the  commitments  of  the 
Oregon  permitting  authorities  as  an 
acknowledgement  of  their  obligation  to 
adopt  regulations  necessary  to  issue 
permits  that  assure  compliance  with 
section  112  applicable  requirements. 
Should  an  Oregon  permitting  authority 
fail  to  adopt  regulations  necessary  to 
maintain  adequate  legal  authority  to 
issue  timely  permits,  or  fail  to  include 
in  permits  pursuant  to  OAR  340-28- 
640(3)  Federal  applicable  requirements 
that  have  not  been  adopted  by  ODEQ, 
EPA  will  consider  this  grounds  for 
withdrawing  approval  of  such 
permitting  authority's  program  in 
accordance  with  the  provisions  of  40 
CFR  70.10(c).  For  further  discussion  of 
this  determination,  please  refer  to  April 
13,  1993  guidance  memorandimi 
entitled  "Title  V  Program  Approval 
Criteria  for  Section  112  Activities," 
signed  by  John  Seitz. 

b.  Implementation  of  Section  112(g) 
Upon  Program  Approval 

After  the  effective  date  of  the  Oregon 
operating  permit  programs,  no  new 
major  source  or  major  modification  to 
an  existing  major  source  may  be 
constructed  unless  it  has  been  subject  to 
a  case-by-case  determination  of 
maximum  achievable  control 
technology  (MACT)  or  offsets  by  a 
permitting  authority  pursuant  to  section 
112(g)  of  the  Federal  Clean  Air  Act.  The 
results  of  such  case-by-case 
determination  of  MACT  or  offsets  must 
be  federally-enforceable  by  the  time 
construction  begins  on  the  new  source 
or  modification.  The  Oregon  permitting 
authorities  have  committed  to  adopting 
and  submitting  regulations  which 
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implement  the  requirements  of  section 
112(g)  of  the  Act  as  expeditiously  as 
possible  after  EPA  promulgates  its 
regulations  to  implement  section  112(g) 
of  the  Act. 

However,  the  EPA  regulations,  and 
hence  the  Oregon  regulations,  for 
implementing  section  112(g)  will  not  be 
adopted  until  some  time  after  the 
effective  date  of  the  Oregon  operating 
permits  program.  In  order  to  allow  the 
continued  construction  of  new  major 
sources'and  major  modifications  after 
the  effective  date  of  the  Oregon  title  V 
program,  EPA  has  established  a 
transition  policy  for  permitting  sources 
in  the  interim  period  between  the 
effective  date  of  a  title  V  operating 
permits  program  and  the  adoption  of 
State  rules  implementing  EPA's 
forthcoming  section  112(g)  regulations. 
Because  EPA  has  not  yet  promulgated 
regulations  to  implement  section  112(g) 
of  the  Act,  EPA  has  determined  it  has 
authority  to  approve  many  existing  State 
air  toxics  permitting  regulations  under 
section  112(1)  of  the  Act  solely  for  the 
purpose  of  implementing  section  112(g) 
during  this  interim  period. 

Oregon  administrative  rules  Chapter 
340.  Division  32  contain  air  toxics 
permitting  regulations  which  require 
new  and  modified  major  sources  of 
hazardous  air  pollutants  to  obtain  a 
permit  prior  to  constriiction. 
Furthermore,  these  regulations  require 
such  new  and  modified  major  sources  to 
utilize  MACT.  On  August  3,  1994. 
Oregon  submitted  these  rules  to  EPA  for 
approval  as  an  interim  permitting 
program  for  implementing  section 
112(g)  of  the  Act.  Approval  by  EPA  of 
these  rules  would  provide  Oregon 
permitting  authorities  with  a 
mechanism  for  establishing  federally- 
enforceable  emission  limitations  and 
other  restrictions  to  implement  section 
112(g). 

EPA  intends  to  propose  approval  of 
the  Oregon  air  toxics  permitting  rules  in 
the  near  future  in  a  separate  rulemaking 
pursuant  to  section  112(1)  of  the  Act. 
The  scope  of  the  proposed  approval  of 
Oregon's  air  toxic  permitting  regulations 
will  be  narrowly  limited  to  section 
112tg)  and  will  not  confer  or  imply 
approval  for  purposes  of  any  other 
provision  under  the  Act.  Furthermore, 
such  approval  would  be  for  an  interim 
period  only,  and  would  require  the 
Oregon  permitting  authorities  to 
expeditiously  adopt  regulations 
consistent  with  regulations  promulgated 
by  EPA  to  implement  section  112(g)  of 
the  Act. 

c.  Program  for  Delegation  of  Section 
112  Standards 

State  law  prohibits  Oregon  permitting 
authorities  from  adopting  prospective 


Federal  regulations.  As  such.  EPA  can 
only  delegate  section  112  standards  to 
the  State  after  such  standards  are  either 
adopted  as  State  regulations  or  included 
in  State-issued  permits  pursuant  to  OAR 
340-28-640(3).  As  noted  above,  the 
Oregon  permitting  authorities  submitted 
OAR  Chapter  340,  Division  32 
regulations  (including  regulations 
which  adopt  all  of  the  current 
applicable  National  Emission  Standards 
for  Hazardous  Air  Pollutants  in  40  CFR 
part  61  -)  to  EPA  for  approval  under 
section  112(1)  of  the  Act  on  August  3. 
1994.  Since  the  adopted  regulations  and 
the  requests  for  approval  include 
additional  sources  to  those  subject  to 
title  V.  EPA  will  be  acting  on  these 
requests  under  separate  rulemaking 
pursuant  to  the  provisions  of  40  CFR 
part  63. 

d.  Commitments  for  Title  IV 
Implementation 

ODEQ  and  LRAPA  each  have  made 
commitments  to  adopt  and  submit  to 
EPA  by  January  1,  1995  a  program 
implementing  title  IV  of  the  Federal 
Clean  Air  Act.  This  commitment  is 
supported  by  adequate  legal  authority 
(see  ORS  468.020.  ORS  468A.310,  and 
OAR  340-28-2100(2)). 

B.  Options  for  Program  Approval  and 
Implications 

1.  Proposed  Interim  Approval 

EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  the  ODEQ  and 
LRAPA  on  November  15,  1993.  If 
promulgated,  the  ODEQ  and  LRAPA 
must  make  the  following  changes  to 
receive  full  approval: 

a.  Small  Business  Assistance  Program 
Provisions 

The  statute  establishing  Oregon's 
Small  Business  Assistance  (SBA) 
Program.  ORS  468 A. 330.  also  addresses 
enforcement  against  sources  for 
violations  observed  during  on-site 
technical  assistance  visits.  ORS 
468A.330(4)(a)  provides  that  "Onsite 
technical  assistance  for  the  development 
and  implementation  of  the  Small 
Business  Stationary  Source  Technical 
and  Envirorunental  Compliance 
Assistance  Program  shall  not  result  in 
inspections  or  enforcement  actions.' '' 
Oregon's  statute  appears  not  simply  to 
give  a  source  an  opportunity  to  correct 


2  The  Oregon  Environmental  Quality  Council  has 
adopted  subptart  I  of  the  radionuclide  NESHAP  as 
applicable  only  to  sources  subject  to  title  V.  ODEQ 
and  UlAPA  will  only  implement  and  enforce  this 
NESHAP  for  sources  required  to  have  title  V 
permits  pursuant  to  OAR  340-28-2100.  el  seq. 

'The  statute  does  not  prohibit  enforcement 
actions  if  there  is  reasonable  cause  to  believe  that 
violation  causes  a  clear  and  immediate  danger  to 
public  health  or  safety  or  the  environment. 
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a  violation  observed  during  a  technical 
assistance  visit  before  being  subject  to 
enforcement  action,  but  rather  appears 
to  protect  the  source  from  foliowup 
inspections  or  enforcement  activities 
that  result  from  observations  made 
diiring  a  technical  assistance  visit.  In 
that  respect,  ORS  468A.330(4)(a) 
appears  to  be  inconsistent  with  the 
enforcement  responsibilities  of  40  CFR 
70.11(a)(3). 

In  order  to  obtain  full  approval, 
Oregon  must  ensure  that  no  title  V 
source,  whether  a  major  source  or  a 
minor  source,  will  be  absolutely 
immune  from  inspections  and 
enforcement  actions  resulting  from 
technical  assistance  visits.  Interim 
approval  is  possible,  however,  because 
ORS  468.140  provides  Oregon  with 
general  civil  penalty  authority  that  is  in 
all  other  respects  consistent  with  the 
requirements  of  40  CFR  70.11(a)(3)  (see 
40  CFR  70.4(d)(3)(vii)). 
b.  Necessary  Criminal  Authority 
i.  Upset/Bypass  as  a  Defense  to 
Criminal  Liability 

ORS  468.959  provides  an  affirmative 
defense  to  criminal  liability  for 
violations  that  result  from  an  "upset"  or 
a  "bypass"  as  those  terms  are  defined  in 
the  statute.  This  affirmative  defense 
appears  to  be  broader  than  the 
affirmative  defense  under  part  70  for 
emissions  in  excess  of  a  technology- 
based  emissions  limitation  caused  by  an 
"emergency"  (see  40  CFR  70.6(g)).  For 
example,  40  CFR  70.6(g)  requires  a 
source  to  prove  that  excess  emissions 
were  not  caused  by  improperly  designed 
control  equipment,  lack  of  preventative 
maintenance,  careless  or  improper 
operation  or  operator  error.  Under  ORS 
468.959,  however,  a  source  is  not 
required  to  make  a  similar  showing  in 
order  to  claim  the  affirmative  defense  of 
excess  emis.sions  due  to  a  "bypass." 
ORS  468.959  also  does  not  provide  that 
the  burden  of  proving  that  an  upset  or 
bypass  occurred  is  on  the  violator. 
Oregon  must  ensure  that  this  statute  is 
consistent  with  40  CFR  70.6(g). 

li.  Criminal  Liability  of  Corporations 
ORS  101.170  addresses  the  extent  to 
which  a  corporation  can  be  subject  to 
criminal  liability.  Under  that  statute,  a 
corporation  issubjert  to  criminal 
liability  only  in  one  of  three 
circumstances:  (1)  The  conduct 
constituting  the  offense  is  engaged  in  by 
an  agent  of  the  corporation  while  acting 
within  the  scope  of  employment  and  on 
behalf  of  the  corporation  and  the  offenst 
is  a  misdemeanor  or  a  violation  or  the 
offense  is  one  defined  by  a  statute  that 
clearly  indicates  a  legislative  intent  to 
impose  criminal  liability  on  a 
corporation;  (2)  the  conduct  constituting 


the  offense  consists  of  an  omission  to 
discharge  a  specific  duty  of  affirmative 
performance  imposed  on  corporations 
by  law;  or  (3)  the  conduct  constituting 
the  offense  is  engaged  in,  authorized, 
solicited,  requested,  commanded,  or 
knowingly  tolerated  by  the  board  of 
directors  or  by  a  high  managerial  agent 
acting  within  the  scope  of  employment 
and  in  behalf  of  the  corporation.  The 
first  two  circumstances  appear  to  be 
inapplicable  in  the  case  of  statutes 
which  impose  criminal  liability  for 
knowing  air  violations,  because  these 
offenses  are  felonies  and  do  not  involve 
the  discharge  of  a  specific  duty  of 
affirmative  performance  imposed  on 
corporations  by  law.  A  corporation 
could  be  subject  to  criminal  liability 
under  the  third  category,  but  only  if  the 
board  of  directors  or  a  high  managerial 
agent  "engaged  in,  authorized,  solicited, 
requested,  commanded  or  knowingly 
tolerated"  the  conduct  constituting  Uie 
offense. 

Part  70  requires  that  the  burden  of 
proof  and  degree  of  knowledge  or  Intent 
required  under  State  law  for  civil  and 
criminal  liability  be  no  greater  than  that 
required  for  civil  and  criminal  liability 
under  the  Clean  Air  Act  (see  40  CFR 
70.11(b)).  Under  the  Clean  Air  Act,  the 
government  must  prove  only  that  the 
crime  was  committed  by  an  employee  of 
the  corporation  and  the  employee  at  that 
time  was  performing  that  employee's 
duties  for  the  corporation,  even  though 
the  acts  charged  may  not  have  been 
specifically  authorized  by  the 
corporation.  See  United  States  v.  Hilton 
Hotels  Corp.,  467  F.  2d  1000  (9th  Cir. 
1973);  United  States  v.  Twentieth 
Century  Fox  Film  Corp.,  882  F.  Supp. 
656,  660  (2nd  Cir.,  1989);  United  States 
v.  Cadillac  Overall  Supply  Co.,  568  F. 
2d  1078,  1090  (5th  Cir.  1978).  By 
requiring  the  State  to  prove  that  the 
board  of  directors  or  a  high  managerial 
agent  "engaged  in,  authorized,  solicited, 
requested,  commanded  or  knowingly 
tolerated"  the  conduct  constituting  the 
offense,  Oregon  law  appears  to  impose 
both  a  higher  degree  of  knowledge  or 
intent  (at  a  minimum,  the  State  must 
prove  "knowing  toleration"  by  the 
board  or  a  high  managerial  agent)  and  a 
higher  burden  of  proof  (the  State  must 
prove  the  additional  element  of 
participation  or  knowing  toleration  by 
the  board  or  high  managerial  agent). 
Oregon  must  ensure  that  the  degree  of 
knowledge  or  intent  and  the  burden  of 
proof  required  for  imposing  criminal 
liability  on  a  corpora'.i.>n  in  Oregon  do 
not  exceed  that  required  for  imposing 
criminal  liabilitv  under  the  Clean  Air 
Act, 

c.  Definition  of  Title  1  Modification 


OAR  340-28-110(118)  defines  "Title  I 
modification"  in  such  a  was  as  to  only 
include  "major  modifications"  subject 
to  parts  C  and  D  of  title  I  of  the  Act, 
changes  subject  to  section  111  of  the 
Act,  and  modifications  under  section 
112  of  the  Act.  EPA  believes  the  phrase 
"modification  under  any  provision  of 
title  I  of  the  Act"  in  40  CFR 
70.7(e)(2)(i)(A)(5)  is  best  interpreted  to 
mean  any  change  at  a  source  that  would 
trigger  permitting  authority  review 
under  regulations  approved  or 
promulgated  under  title  I  of  the  Act, 
This  would  include  State 
preconstruction  review  programs 
approved  by  EPA  as  part  of  the  State 
implementation  plan  (SIP)  under 
section  110(a)(2)(C)  of  the  Act  and 
regulations  addressing  source  changes 
that  trigger  National  Emission  Standards 
for  Hazardous  Air  Pollutants  (NESHAP) 
established  pursuant  to  section  112  of 
the  Act  prior  to  the  1990  amendments. 
Therefore,  EPA  proposes  that,  to  receive 
full  approval,  Oregon  must  revise  OAR 
340-28-110(118)  to  include  any 
determination  established  through  a 
minor  source  pre-construction  permit  as 
well  as  changes  reviewed  under  40  CFR 
61.15.  EPA  expects  to  revise  its  criteria 
for  interim  approval  in  40  CFR  70.4(d) 
prior  to  final  action  on  this  proposal  to 
grant  interim  approval  to  Oregon  so  that 
interim  approval  may  be  granted  to 
State  programs  like  Oregon's  that 
include  a  narrower  definition  of  "title  I 
modification."  As  noted,  EPA  believes 
the  better  interpretation  of  "title  I 
modifications"  would  preclude  granting 
full  approval  to  the  Oregon  program. 
However,  in  the  proposal  to  revise  part 
70,  EPA  will  be  taking  comment  on 
whether  the  criteria  in  40  CFR 
70.7(e)(2)(i)(A),  including  the  phrase 
"modification  under  any  provision  of 
title  I,"  should  be  interpreted  in  a 
manner  that  would  allow  changes 
reviewed  under  programs  approved 
pursuant  to  section  110(a)(2)(C)  of  the 
Act  and  changes  that  trigger  the 
application  of  NESHAP  established 
prior  to  the  1990  Amendments  to  be 
eligible  for  processing  through  minor 
modification  procedures.  Should  EPA 
adopt  this  alternative  interpretation,  the 
current  definition  of  "title  I 
modification"  in  the  Oregon  programs 
would  be  fully  consistent  with  part  70. 

2.  Proposed  Approval  or,  in  the 
Alternative,  Propo.sed  Interim  Approval 

In  reviewing  Oregon's  title  V 
submittal,  EPA  found  several  minor 
inconsistencies  between  the 
requirements  of  40  CFR  part  70  and 
Oregon's  program.  EPA  also  was  unable 
to  find  in  Oregon's  program  several 
minor  authorities  required  by  part  70. 


To  rectify  these  deficiencies  Oregon  has 
proposed  revisions  to  several  provisions 
of  OAR  340,  Division  28.  These 
revisions  were  proposed  for  public 
comment  on  July  11, 1994.  ODEQ  has 
advised  EPA  that  final  rule  revisions 
will  be  submitted  to  the  EQC  for 
consideration  on  October  21, 1994,  and 
if  adopted,  would  be  submitted  to  EPA 
as  a  revision  to  Oregon's  current 
program  prior  to  EPA's  statutory 
deadline  for  acting  on  Oregon's  title  V 
submittal. 

If  adopted  without  any  substantial 
changes,  these  provisions  of  Oregon's 
revised  rules  will  meet  the  requirements 
of  part  70.  EPA  is  therefore  proposing  to 
fully  approve  the  Oregon  program  with 
respect  to  the  provisions  discussed  in 
detail  below,  contingent  upon  the 
revisions  being  adopted  and  submitted 
without  substantial  changes  from  the 
proposed  revisions.  However,  if  any  of 
the  revisions  are  not  adopted  and 
submitted,  then  these  items  will  also  be 
a  basis  for  interim  approval,  (i.e.  in 
addition  to  the  items  referred  to  in 
section  II.B.l  above.)  In  such  event,  the 
required  changes  must  be  adopted  and 
submitted  prior  to  the  expiration  of  the 
interim  approval  period.  In  accordance 
with  40  CFR  70.4(e)(2).  if  the  adopted 
revisions  are  substantially  different  from 
what  has  been  proposed,  EPA  will 
consider  the  submittal  to  represent  a 
material  change  to  the  program  and 
shall  extend  the  review  period 
accordingly  in  order  to  repropose  action 
on  the  Oregon  title  V  program. 

a.  Timeframe  for  Acting  on  Early 
Reduction  Applications 

40  CFR  70.4(b)(ll)(iii)  requires  a 
permitting  authority  to  act  on  any 
permit  application  that  includes  an 
early  reduction  appUcation  under 
section  112(i)(5)  of  the  Act  within  nine 
months  of  receipt  of  a  complete 
application.  The  current  Oregon 
regulations  do  not  contain  such  a 
provision,  but  rather,  would  allow  the 
permitting  authority  the  full  18  months 
to  act  on  such  an  application.  The 
proposed  revision  to  OAR  340-28- 
2200(l)(d)  corrects  this  deficiency.  EPA 
therefore  proposes  to  fully  approve  this 
provision  of  the  Oregon  program 
contingent  upon  the  final  adoption  and 
submission  of  the  revised  OAR  340-28- 
2200{l)(d). 

b.  Definition  of  "Prompt"  for 
Reporting  of  Deviations 

40  CFR  70.6(a)(3)(iii)(B)  requires  the 
permitting  authority  to  define  "prompt" 
in  its  permit  program  regulations  for 
purposes  of  reporting  deviation  from 
permit  requirements.  The  current 
Oregon  regulations  only  require 
"prompt"  reporting,  but  do  not  define 
what  would  be  considered  to  be 


"prompt."  The  proposed  revision  to 
OAR  340-28-2130(3)(c)(B)  corrects  this 
deficiency  by  defining  prompt  to  be 
within  seven  days  of  the  deviation. 

c.  Criteria  for  General  Permits 

40  CFR  70.6(d)  allows  permitting 
authorities  to  issue  a  "general  permit" 
covering  numerous  similar  sources.  The 
current  Oregon  regulations  purport  to 
allow  the  Oregon  permitting  authorities 
to  issue  general  permits  covering  any 
and  all  source  categories,  but  only 
include  adequate  criteria  for  issuing 
permits  to  existing  major  sources  of 
hazardous  air  pollutants.  Oregon  has 
indicated  that  it  was  the  State's  intent 
to  currently  limit  its  program  to  just 
such  sources.  The  proposed  revision  to 
OAR  340-28-2170(a)  corrects  this 
deficiency  by  clarifying  that  "general 
permits"  can  only  be  issued  to  certain 
categories  of  major  sources  of  hazardous 
air  pollutants. 

a.  "Anti-Tampering"  Provisions 

State  law  does  not  currently 
demonstrate  necessary  criminal 
authority  to  recover  fines  against  any 
person  who  knowingly  renders 
inaccurate  any  required  monitoring 
device  or  method  as  required  by  under 
40  CFR  70.11(a)(3)(iii).  However. 
Oregon  has  proposed  a  new  provision  at 
OAR  340-28-21 30{3)(a)(E)  which,  if 
adopted,  would  prohibit  any  person 
from  rendering  inaccurate  any  required 
monitoring  device  or  method.  Under 
ORS  468.936.  a  knowing  violation  of 
any  applicable  requirement,  including 
proposed  OAR  340-28-2130(3)(a)(E). 
would  be  subject  to  a  criminal  fine  in 
the  maximum  amount  of  not  less  that 
$10,000  per  day  per  violation. 

3.  Proposed  Approval  or.  in  the 
Alternative.  Proposed  Disapproval 

In  reviewing  Oregon's  title  V 
submittal,  EPA  found  several  significant 
inconsistencies  between  the 
requirements  of  40  CFR  part  70  and 
Oregon's  program.  To  rectify  these 
deficiencies  Oregon  has  proposed 
revisions  to  several  provisions  of  OAR 
340,  Division  28.  These  revisions  were 
proposed  for  public  comment  on  July 
11,  %994.  ODEQ  has  advised  EPA  that 
final  rule  revisions  will  be  submitted  to 
the  EQC  for  consideration  on  October 
21,  1994.  and  if  adopted,  would  be 
submitted  to  EPA  as  a  revision  to 
Oregon's  current  program  prior  to  EPA's 
statutory  deadline  for  acting  on 
Oregon's  title  V  submittal. 

If  adopted  without  any  substantial 
changes,  these  provisions  of  Oregon's 
revised  rules  wall  meet  the  requirements 
of  part  70.  EPA  is  therefore  proposing  to 
fully  approve  the  Oregon  program  with 
respect  to  the  provisions  discussed  in 
detail  below,  contingent  upon  the 


revisions  being  adopted  and  submitted 
without  substantial  changes  from  the 
proposed  revisions.  However,  if  any  of 
the  revisions  are  not  adopted  and 
submitted.  EPA  proposes  to  disapprove 
Oregon's  program  in  the  final  action.  In 
accordance  with  40  CFR  70.4(e)(2),  if 
the  adopted  revisions  are  substantially 
different  than  what  has  been  proposed, 
EPA  will  consider  the  submittal  to 
represent  a  material  change  to  the 
program  and  shall  extend  the  review 
period  accordingly  in  order  to  repropose 
action  on  the  Oregon  title  V  program. 

a.  Categorically  Insignificant 
Activities 

The  current  Oregon  definition  of 
"categorically  insignificant  activities," 
OAR  340-28-110(15),  contains  broad 
descriptions  of  activities  for  which 
complete  information  need  not  be 
included  in  title  V  permit  applications. 
However,  many  of  these  activities  are 
subject  to  apphcable  requirements  and 
the  effect  of  die  definition  would  be  to 
prevent  proper  incorporation  of 
applicable  requirements  into  title  V 
permits.  EPA,  therefore,  believes  that  it 
would  have  to  disapprove  the  Oregon 
title  V  program  as  it  currently  exists 
because  the  State  could  not  ensure  that 
permits  would  include  all  requirements 
applicable  to  emission  units  at  a  title  V 
source. 

40  CFR  70.5(c)  requires  permit 
applications  to  include  sufficient 
information  to  determine  the 
applicability  of.  or  to  impose,  any 
applicable  requirement.  The  title  V 
permit  must  ensure  that  the  source 
complies  with  all  applicable 
requirements,  and.  as  such,  the  ov\Tier  or 
operator  cannot  omit  any  information 
from  a  permit  application  that  is 
necessary  to  determine  or  impose  an 
applicable  requirement.  The  Oregon 
permit  application  rule.  OAR  340-28- 
2120(J)(c)(E).  requires  the  application  to 
list  all  categorically  insignificant 
activities  but  does  not  require  the  source 
to  provide  sufficient  information  to 
determine  whether  there  are 
requirements  applicable  to  any  of  the 
listed  activities.  Therefore,  the 
definition  of  "categorically  insignificant 
activities"  must  either  be  changed  to 
insure  that  the  rule  does  not  apply  to 
any  activity  for  which  there  are 
applicable  requirements  or  the  list  of 
"categorically  insignificant  activities" 
must  be  revised  so  that  it  does  not 
include  an  activity  which  is  subject  to 
an  applicable  requirement,  or  the 
Oregon  rules  must  require  the 
application  to  provide  sufficient 
information  to  determine  whether  there 
are  requirements  applicable  to  any  of 
the  listed  activities  and  the  permit  will 
specifically  include  the  regulations 
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applicable  to  categorically  insignificant 
activities. 

In  response  to  EPA's  preUminary 
review  and  findings  with  respect  to  this 
issue,  Oregon  has  proposed  revisions  to 
its  definition  of  "categorically 
insignificant  activities"  and  to  OAR 
340-28-2110(7)  and  340-28-2120(3). 
Proposed  OAR  340-28-2110(7)  requires 
that  all  emissions  from  insignificant 
activities,  including  categorically 
insignificant  activities  and  aggregate 
insignificant  emissions,  must  be 
included  in  the  determination  of  the 
applicability  of  any  requirement. 
Proposed  OAR  340-28-2120(3)  clarifies 
that  an  application  may  not  omit 
information  needed  to  determine  the 
applicability  of,  or  to  impose,  any 
applicable  requirement,  including  those 
requirements  that  apply  to  categorically 
insignificant  activities.  Therefore,  under 
the  proposed  revisions,  all  applicable 
requirements  will  be  iritluded  in  the 
permit,  regardless  of  whether  an  activity 
is  classified  as  a  "categorically 
insignificant  activity." 

Tne  proposed  revision  to  the 
defijiition  of  "categorically  insignificant 
activities,"  plus  changes  to  the 
provisions  for  permit  applications  and 
appUcability,  and  the  existing  permit 
content  provisions,  together  meet  the 
requirements  of  part  70.  EPA  is 
therefore  proposing  to  fully  approve  the 
Oregon  program  with  respect  to  this 
issue  if  the  revised  definition  of 
"categorically  insignificant  activities" 
and  proposed  revisions  toOAR  340-28- 
2110(7)  and  OAR  340-28-2120(3)  are 
adopted  and  submitted  without 
substantial  changes  firom  the  proposed 
revisions. 

The  Oregon  proposed  rule  revisions 
also  delete  the  definitions  of  "Exempt 
Insignificant  Mixture  Usage,"  O.^R  340- 
28-110(41),  "Non-exempt  Insignificant 
Mixture  Usage,"  OAR  340-28-110(63), 
and  "Insignificant  Mixture,"  OAR  340- 
28-110(53)  and  references  to  these 
terms  throughout  OAR  Division  28. 
Proposed  OAR  340-28-2110(3)(c)(E) 
revises  and  replaces  the  concept  of 
"insignificant  mixtures,"  which  is  to  be 
deleted  by  the  proposed  revision  to 
OAR  Division  28.  EPA  is  therefore 
proposing  to  fully  approve  the  Oregon 
program  if  these  proposed  revisions  are 
adopted  and  submitted  without 
substantial  changes. 

b.  Use  of  Title  I  Permits  to  Modify 
Title  V  Permits 

Section  502(b)(10)  of  the  Act,  40  CFR 
70.4(b)(12),  (14)  and  (15)  and  40  CFR 
70.7(a)(1)  require  that,  with  certain 
exceptions,  the  permit  revision 
provisions  of  the  approved  permitting 
program  be  used  to  modify  or  change 
the  provisions  of  a  title  V  permit. 


However,  current  Oregon  regulations 
allow  a  permitting  authority  to 
effectively  change  the  provisions  of  a 
title  V  permit  using  the  minor  new 
source  review  provisions  of  the  state 
implementation  plan.  These  new  soiu-ce 
review  provisions  cannot  substitute  for 
the  title  V  permit  revision  process 
because  they  do  not  provide  for 
adequate  public  notice,  affected  State 
review,  or  an  opportunity  for  EPA 
review  and  objection  as  required  by  40 
CFR  70.7(a)(1).  EPA  beUeves  that  it 
would  have  to  disapprove  the  current 
Oregon  permit  program  because  the 
Oregon  regidations  do  not  ensure  that 
any  new  or  modified  soujt;e  operates  in 
compliance  with  its  title  V  permit  until 
the  title  V  permit  is  revised  in 
accordance  with  the  procedures  for 
permit  modifications.  The  proposed 
revision  to  the  current  OAR  340-28- 
2110(7)  (renumbered  to  OAR  340-28- 
2110(8))  corrects  this  deficiency. 

c.  Administrative  Permit 
Amendments 

As  discussed  above,  only  the  permit 
revision  provisions  of  the  approved 
permitting  program  can  be  used  to 
modify  or  change  the  provisions  of  a 
title  V  permit.  However,  the  current 
Oregon  regulations.  OAR  340-28- 
2230(l)(j),  allow  for  the  use  of 
administrative  amendments  to  change 
the  applicable  requirements  included  in 
a  permit.  Again,  EPA  believes  that  it 
would  have  to  disapprove  the  current 
Oregon  program  because  it  would  allow 
permitting  authorities  to  change  the 
content  of  a  title  V  permit  without 
following  adequate  procedures.  The 
proposed  revision  to  340-28-2230(1) 
deletes  subparagraph  (j)  which  corrects 
this  deficiency. 

4.  Proposed  Approval  or,  in  the 
Alternative,  Proposed  Disapproval 

Section  502(a)  of  the  Act  allows  EPA 
to  exempt,  by  rule,  one  or  more  source 
categories  from  the  requirements  of  title 
V,  provided  that  EPA  may  not  exempt 
any  major  source  from  such 
requirements.  40  CFR  70.3(b)(1)  allows 
states  to  temporarily  exempt  from  the 
requirenients  of  title  V  certain  categories 
of  sources  which  are  not  major  sources. 
The  current  Oregon  regulations  are 
consistent  with  the  requirements  of  40 
CFR  70.3(b)(1)  and  EPA  is  proposing  to 
fully  approve  these  provisions  of  the 
Oregon  program. 

Oregon  has  proposed  to  adopt 
"prohibitory  rules"  for  several  source 
categories  which,  when  approved  into 
the  Oregon  state  implenientation  plan, 
would  establish  federally-enforceable 
limits  on  a  source's  potential  to  emit. 
Sources  which  choose  to  be  subject  to 
one  of  these  "prohibitory  rules"  would 


no  longer  qualify  as  a  major  source  and 
would  therefore  not  be  subject  to  the 
requirements  of  title  V. 

In  conjunction  with  the  proposal  to 
adopt  these  "prohibitory  rules,"  Oregon 
has  proposed  revisions  to  the 
applicability  provisions  of  its  permit 
program  (OAR  340-28-2110(4))  to  add 
additional  source  category  exemptions. 
These  revisions  were  proposed  for 
public  comment  on  July  11, 1994.  ODEQ 
has  advised  EPA  that  final  rule  revisions 
will  be  submitted  to  the  EQC  for 
consideration  on  October  21, 1994,  and 
if  adopted,  would  be  submitted  to  EPA 
as  a  revision  to  Oregon's  current 
program  prior  to  EPA's  statutory 
deadline  for  acting  on  Oregon's  title  V 
submittal. 

EPA  believes  that,  if  the  proposed 
revisions  are  adopted,  it  would  have  to 
disapprove  the  Oregon  program  because 
it  would  inappropriately  exempt  certain 
title  V  sources  from  the  requirements  of 
title  V.  These  exemptions  exceed  those 
allowed  by  EPA's  regulations  because 
they  would  exempt  four  categories  of 
sources  from  the  requirements  of  title  V 
even  if  EPA  does  not  approve  the 
"prohibitory  rules"  so  as  to  make  them 
federally  enforceable.  Furthermore,  the 
proposed  revisions  would  exempt 
sources  within  the  four  categories  even 
if  such  sources  were  subject  to 
standards  promulgated  pursuant  to 
sections  111  or  112  of  the  Act. 

As  discussed  above,  if  these  proposed 
revisions  are  adopted,  the  provisions  of 
Oregon's  revised  rules  will  fail  to  meet 
the  requirements  of  part  70.  EPA  is 
therefore  proposing,  as  an  alternative  to 
full  approval  of  the  current  rules,  to 
disapprove  the  Oregon  program  with  - 
respect  to  these  provisions  if  the 
revisions  are  adopted  and  submitted  as 
proposed.  If  revisions  to  the 
applicability  provisions  of  the  Oregon 
rules  are  adopted  but  are  substantially 
different  than  what  has  been  proposed, 
EPA  will  consider  the  submittal  to 
represent  a  material  change  to  the 
program  and  shall  extend  the  review 
period  accordingly  in  order  to  repropose 
action  on  the  Oregon  title  V  program. 

Interim  approval  of  the  Oregon 
operating  permit  programs,  which  may 
not  be  renewed,  extends  for  a  period  of 
up  to  two  years.  During  the  interim 
approval  period,  the  State  is  protected 
fi-om  sanctions  for  failure  to  have  a 
program,  and  EPA  is  not  obligated  to 
promulgate  a  Federal  permits  program 
in  the  State.  Permits  issued  under  a 
program  with  interim  approval  have. full 
standing  with  respect  to  part  70.  In 
addition,  the  one  year  deadline  for 
submittal  of  permit  applications  by 
subject  sources  and  the  three  year  Ume 
period  for  processing  all  initial  permit 
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applications  begins  upon  publication  of 
the  final  action  ou  this  propof.ed  interim 
approval. 

The  EPA  is  proposing  to  disapprove 
in  the  alternalive  the  operating  perniits 
program  submitted  by  the  ODFQ  and 
LRAP A.  If  promulgated,  this 
disapproval  would  constitute  a 
disapproval  under  section  502(d)  of  the 
.Act  (see  generally  57  FR  32253-.>}).  As 
provided  under  section  502(djri)  of  the 
Act,  Oregon  would  ha\:e  up  to  IBO  days 
from  the  date  of  EPA's  notification  of 
disapproval  to  the  Governor  of  Ori?gon 
to  revise  and  resubmit  the  program. 

III.  Administrative  Requirements 

A.  Bequest  for  Public  Comments 

The  EPA  is  requesting  comments  oa 
all  aspects  of  this  proposed  interim 
approval  and,  in  the  alternative, 
proposed  di-sopproyal.  Copies  of  the 
Stated  submittal  and  other  information 
relied  upon  for  this  action  are  cont.iine*) 
in  a  docket  maintained  at  the  EPA 
Regional  Office.  The  docket  is  a  file  of 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  rulemaking.  The 
principal  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process;  and  (2)  to  serve  as 
the  record  in  case  of  judicial  review. 
The  EPA  will  consider  any  comments 
received  by  October  14, 1994, 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
hos  exempted  this  regulatory  action 
from  Executive  Order  12866  review  - 

C.  Begulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Aul, 
5  U.S.f:.  POO  et  seq.,  EPA  must  prepare 
a  reguiuiury  flexibility  analysisassessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  5  U.S.C.  603  and  604. 
Alti!rnafive]y,EPA  may  certify  that  the 
rul«  will  not  hax^e  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  si:;;:!!  - 
businesses,  small  not-for-profit 
enterpri-ses,  and  government  enlitit-s 
with  jurisdiction  ovt>r  popul.ntLoisf,  of 
less  than  50,000.  "        -     . 

Operating  permit  prograin  approvals 
undv  r  section  502(g)  of  the  Act  do-iiot 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  if-  already  imposing.  Therefore, 
because  the  Federal  operati;ig  permits 
program  approval  does  not  impose  any 
new  requirements.  I  certify  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal- State 


relationship  under  Uie  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
ef.onomic  reasonableness  of  State 

~  action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  operating  permits 
programs  on  such  grounds.  Union 
Electric  Co.  v.  U.S.  E.P.A.,  427  U.S.  246, 
2.=>t)-66  IS.Ct  1976);  42  U.S.C.  7410(a)(2). 
If  EPA's  final  action  is  a  disnpproval, 

■  it  will  not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  Stato- 
enforceobility.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  any 
proposed  disapproval  action  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  exi.sting 
.State  requirements  nor  does  it  substitute 
a  new  Federal  requirement. 

IV.  Miscellaneous 

A.  Proposed  Interim  Approval 

Proposal  for  interim  approval  of  the 
program. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protet.;tion. 
Administrative  practice  and  prot^edure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Aulhori»y:42  li.S.C.  7401-7fi71q. 

Dated:  September  1,  1994. 
Jane  S.  Moore, 

At  [ting  Hef^ional  Administrator. 
IFK  Dfx:  94-22721  Filed  9-13-y4.  8:4r,  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-98,  RM-84331 

Radio  Broadcasting  Servt'ces; 
Addison,  AL 

AGENCV:  Federal  Coinmunicntiuns 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  m,iking 
filed  onbehalf  of  Dorsey  Eugene 
Newman,  requesting  the  allotment  of 
FM  Channel  289A  to  Addison,  Alabama, 
as  that  community's  first  loc  al  aural 
transmission  service.  Coordinatts  used 
for  this  pro[H)sal  are  34-16-O0  aiul  87- 
04-00. 

DATES:  Comments  must  be  filed  ou  or 
before  November  3, 1994,  and  reply 


comments  on  or  before  November  18, 

1094. 

ADDRESSES:  Secretary.  Federal 
Communications  Cpmmissioii, 
VVadiington,  DC  20554.  In  addition  to 
filing  couinicnts  with  the  FCC, 
interested  parties  should  ser\e  the 
petitioner  and  his  consultant,  cs 
follows:  Dorsey  Eugene  Newman.  2213 
Burning  Tree  Drive,  Decatur,  AL  35603 
(petitioner);  and  Kirk  A.  Toliett, 
.Commsouth  Media  Associates,  4001 
Highway  78  East,  Jasper,  AL  3,S501 
(consultant). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  1Z02J 
634-6530. 

SUPPLEMENTARY  rNFORMATtON:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-98,  adopted  August  18, 1994,  and 
released  September  9.  1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street  NW.,  Washington,  DC 
The  complete  text  of  this  decision  m.-jy 
also  be  purchased  from  the 
Conunission's  copy  contractors. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140.  Washington,  DC  20037 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subjei.t  to  Commission 
consideration  or  court  review,  all  fx 
parte  cont;ii:ts  are  prohibited  in 
Commission  proceiedings,  such  as  this 
one.  whii.h  involve  channel  allotments 
S.*  4  7  CFR  1.1204(b)  for  rules 
governing  pennissible  ex  parte  fx>nta<:t.s. 

For  information  regarding  proper 
niij]^  prot:ediirHS  tor  (omments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

R.idio  bro,i(l(.astIiig. 
Ii^iliTuI  (!iint:niMii(  ritinn«i  (  jimtnisMUii 
Douglas  W.  IVnbbink. 

Ckit^f,  Policy  ond  flu/»  Division.  Mu.si  Medtu 
Hiireaii. 
_  ll-K  Doc  a4-2267»)  Filtd  9-13-94;  a:45  iLnl 
BILUNC  COOE  6712-«1-M 
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DEPAFTTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUYlCS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  5.  7, 10, 15, 16. 17,  37, 

44, 46,  and  52 

[FAR  Cases  91-85] 
RIN900O-AF05 

Federal  Acquisition  Regulation; 
Service  Contracting;  Withdrawal  of 
Proposed  Rule 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule;  withdrawal. 

summary:  The  Department  of  Defense, 
General  Services  Administration,  and 
National  Aeronautics  and  Space 
Administration  have  decided  to 
withdraw  a  proposed  rule,  FAR  case  91- 
85,  Service  Contracting,  without  further 
action  at  this  time  at  the  request  of  the 
Administrator  of  the  Office  of  Federal 
Procurement  Policy.  The  case 
implemented  Office  of  Federal 
Procurement  Policy  Letter  91-2.  Service 
Contracting.  Service  contracting  will  be 
addressed  as  part  of  the  FAR  rewrite. 
The  proposed  rule  was  published  in  the 
Federal  Register  on  July  30.  1992  (57  FR 
33702)." 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beverly  Fayson.  FAR  Secretariat,  Room 
4037,  GS  Building,  Washington.  DC 
20405  (202) 501-4755. 

List  of  Subjects  in  48  CFR  Parts  5.  7. 10, 
15. 16. 17,  37, 44.  46  and  52 

Government  procurement. 

Dated:  September  6.  1994. 
Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acqumition  Policy 
IFR  Doc.  94-22543  Filed  9-13-94;  8:45  am] 
BILUNG  C00€  6820-34-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearing 
on  Proposed  Experimental  Population 
for  Reintroduction  of  Gray  Wolves  to 
Yellowstone  National  Park  and  Central 
Idaho 

AGENCY:  Fish  and  Wildlife  Ser\'ice. 
Interior. 


ACTION:  Proposed  rule;  notice  of  public 
hearings. 

SUMMARY:  The  Fish  and  Wildlife  Service 
provides  notice  that  public  hearings  will 
be  held  to  solicit  comments  on  proposed 
nonessential  experimental  population 
rules  for  the  reintroduction  of  gray 
wolves  (Canis  lupus)  to  Yellowstone 
National  Park  and  central  Idaho.  All 
interested  parties  are  invited  to  submit 
comments  on  this  proposal. 
DATES:  The  public  hearings  will  be  held 
from  3  p.m.  to  9  p.m.  On  September  27, 
1994,  meetings  will  be  held  in 
Cheyenne,  Wyoming;  Boise,  Idaho;  and 
Helena,  Montana;  and  on  September  29, 
1994,  meetings  will  be  held  in  Seattle, 
Washington;  Salt  Lake  City,  Utah;  and 
Washington,  D.C. 

ADDRESSES:  The  public  hearings  will  be 
held  at:  Best  Western  Hitching  Post  Inn, 
1700  West  Lincoln  Way.  Cheyenne, 
Wyoming;  Jordan  Ballroom,  Boise  State 
University,  Boise,  Idaho;  Colonial  Inn, 
2301  Colonial  Drive,  Helena,  Montana; 
Schafer  Auditorium,  Seattle  University, 
Seattle,  Washington;  DoubleTree  Inn, 
215  West  South  Temple,  Salt  Lake  City, 
Utah;  and  Jefferson  Auditorium,  South 
Agriculture  Building,  14th  and 
Independence,  Washington,  D.C. 
Written  comments  and  materials  should 
be  sent  to  Project  Leader,  Gray  Wolf 
Reintroduction,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  8017,  Helena, 
Montana  59601.  Comments  and 
materials  received  will  be  available  for 
public  inspection  during  normal 
business  hours,  by  appointment,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed    ,      ^ 
Bangs,  Project  Leader.  US.  Fish  and     \^\ 


Wildlife  Service,  at  the  above  address 
(telephone  406/449-5202). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  15, 1994.  the  Secretar>'  of  the 
Department  of  the  Interior  signed  the 
Record  of  Decision  directing  the  U.S. 
Fish  and  Wildlife  Service  (Service)  to 
implement  actions  to  reintroduce  gray 
wolves  to  Yellowstone  National  Park 
and  central  Idaho,  according  to 
proposed  actions  detailed  in  an 
Environmental  Impact  Statement  on  the 
reintroduction  of  gray  wolves  to 
Yellowstone  National  Park  and  central 
Idaho.  Proposed  nonessential 
experimental  population  rules  for  the 
Yellowstone  and  central  Idaho  areas 
were  pubHshed  at  59  FR  42108  on 
August  16,  1994. 

In  November  1994,  about  15  wolves 
will  be  captured,  radio  collared, 
transported  to  central  Idaho,  and 
released.  At  the  same  time,  wolves  from 


three  packs  will  be  captured  and 
transported  to  three  separate  holding 
facilities  in  Yellowstone  National  Park. 
Those  wolves  will  be  held  and  then 
released  about  January  1,  1995.  All 
wolves  will  receive  appropriate  medical 
care  and  will  be  monitored  by  locating 
the  signal  fi-om  their  radio  collars.  This 
reintroduction  process  may  be  modified 
based  upon  experience,  but  will  be 
repeated  for  3  to  5  years.  When  several 
wolf  packs  are  reproducing  in  each  area, 
the  reintroductions  will  stop  and  wolf 
populations  will  be  encouraged  to 
expand  naturally  to  recovery  levels  (a 
minimum  of  10  breeding  pairs  in  each 
area  for  3  consecutive  years).  Once 
wolves  are  reintroduced,  all  wolves  in 
the  experimental  population  areas  will 
be  managed  under  the  experimental 
population  rules  until  they  are 
recovered  and  delisted,  which  is 
expected  to  occur  by  about  2002. 

Public  comment  on  those  proposed 
rules  will  be  accepted  until  October  17, 
1994.  Persons  that  wish  to  receive  a 
copy  of  the  proposed  rules  may  do  so 
by  contacting  the  Gray  Wolf 
Reintroduction  Office  (see  ADDRESSES). 
In  addition,  verbal  and/or  written 
statements  may  be  presented  at  the 
hearings  and  will  receive  equal 
consideration.  Legal  notices  announcing 
the  dates,  time,  and  location  of  the 
hearings  are  being  published  in 
newspapers  in  Wyoming,  Idaho,  and 
Montana  concurrently  with  this  notice. 

Those  who  wish  to  give  verbal 
testimony  may  sign  up  at  the  hearings 
begiiming  at  2:30  p.m.  At  3  p.m..  a  short 
slide  presentation  will  be  given  about 
wolf  recovery  in  the  northwestern 
JJnited  States  and  the  proposed 

onessential  e.xperimental  population 


rules.  The  hearing  will  begin  at  3:30 
p.m.  There  will  be  a  dinner  break  from 
6  p.m.  to  7  p.m.  The  hearings  will 
reconvene  at  7  p.m.  and  conclude  at  9 
p.m.  The  order  of  testimony  will  be 
Federal,  Tribal,  and  State  elected 
representatives,  and  members  of  the 
general  public  in  order  of  signup.  Verbal 
testimony  will  be  limited  to  5  minutes 
per  speaker.  All  testimony  will  be 
recorded  by  a  court  reporter. 
Submission  of  wTitten  comments  also  is 
encouraged;  however,  the  comment 
period  will  close  on  October  17, 1994. 

Based  upon  public  comment  on  the 
proposed  rules  and  the  results  of 
continued  monitoring  for  wolves  in 
Montana,  Wyoming,  and  Idaho,  the 
Service  plans  to  complete  the  final  rules 
and  begin  wolf  reintroduction  in  1994. 
The  Service  and  its  cooperators  plan  to 
reintroduce  and  msmage  wolves  as  early 
as  November  1994. 

Those  who  previously  requested  wolf 
recovery  information  will  receive  a  copy 


of  the  Rjjcord  of  Decision  .-jnd  n  hf.irinf^ 
schedule.  Other  interested  people  ran 
nbf.Tin  copies  of  the  Record  of  Decision 
or  proposed  nonessential  experimental 
population  rules  by  writing  to  the  Gr.iy 
Wolf  Rointroduction  Offii;e  (soe 
ADDRESSES). 

Author 

The  primary  author  of  this  noti(.-e  is 
Ed  Bangs  (see  ADDRESSES).  Harold  Tyus, 
Denver  Regional  Office,  served  ns  editor. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  197,1.  .^s 
amended  (16  U.S.C  1531  «•;  srq). 

Dati.'d:  Soptembor  7, 1094. 
Terry  Terrell, 

[Jfpiity  Rugional  DJivctor. 

IFR  D«x,.  94-22652  Filed  9^13-'M,8j4S  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rutes  or 
proposed  rutes  ttiat  are  appltcabte  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegafeons  of  authority,  filing  of 
petitions  and  appHcatons  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

S^H  Conservation  Service 

TE-17,  Faigout  Canal  Demonstration 
Project 

agency:  Soil  Conservation  Service. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  conservation  Service, 
U.S.  Department  of  Agricuhure,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Faigout  Canal  Demonstration  Project, 
Terrebonne  Parish,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Gohmert,  State 
Conservationist.  United  States 
Department  of  Agriculture,  Soil 
Conservation  Service,  3737  Government 
Street,  Alexandria,  Louisiana  71302; 
telephone  (318)  473-7751. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  evaluation  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
necessary  for  this  project. 

The  project  concerns  the  erosion 
protection  and  stabilization  of  a  portion 
of  the  Fevee  along  the  north  bank  of 
Faigout  Canal.  The  planned  works  of 
improvement  include  the  construction 
of  wave  dampening  devices  and 
installation  of  vegetative  plantings  on 
the  levee  berm  along  the  canal  bank. 
The  wave  dampening  structures  will 
reduce  the  erosive  energy  of  marine- 
traffic- induced  waves-to  allow  the 


establishment  of  planted  and  naturally 
succeeding  vegetation  to  stabilize  the 
levee  and  reduce  its  rate  of  erosion. 

The  Notice  of  a  Finding  of  No, 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  otthis 
publication  in  the  Federal  Register. 

Dated;  August  31. 1994. 
Donald  W.  Gohmert, 

State  Conservationist. 

|FR  Doc  94-22655  Filed  9-13-94;  8:45  am) 

BILU^MJ  CODE  MIO-IA-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

ADAAG  Review  Advisory  Committee 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  appointment  of 

advisory  committee  members. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  annoimces  the 
appointment  of  members  to  an  advisory 
committee  to  review  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG)  for  buildings  and 
facilities.  The  committee  will  make 
recommendat  ons  to  the  Access  Board 
for  updating  ADAAG  to  ensure  that  the 
guidelines  remain  a  state-of-the-art 
document  which  is  generally  consistent 
with  technological  developments  and 
changes  in  national  standards  and 
model  codes,  and  meets  the  needs  of 
individuals  with  disabilities.  The 
committee  is  composed  of  organizations 
representing  individuals  with 
disabilities,  model  code  organizations, 
professional  associations  and 
practioners.  State  and  local 
govermnents,  building  owners  and 
operators,  and  other  organizations.  The 
time  and  location  of  committee 


meetings  will  be  announced  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Mazz.  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street  NW.,  suite^lOOO, 
Washington,  D.C.  20004-1111. 
Telephone  number  (202)  272-5434 
extension  21  (Voice);  (202)  272-5449 
(TTY).  This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disk)  upon 
request. 

SUPPLEMENTARY  INFORMATION:  On  April 
6,  1994.  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a  notice 
of  intent  to  establish  an  advisory 
committee  to  review  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG)  for  buildings  and 
facilities.'  59  FR  16175  (April  6.  1994).. 
The  committee  will  make 
recommendations  to  the  Access  Board 
for  updating  ADAAG  to  ensure  tliat  the 
guidelines  remain  a  state-of-the-art 
document  which  is  generally  consistent 
with  technological  developments  and 
changes  in  national  standards  and 
model  codes,  and  meets  the  needs  of 
individuals  with  disabilities.  In  the 
notice  announcing  the  committee,  the 
Access  Board  requested  applications 
from  interested  organizations  to  serve  as 
members  of  the  committee.  The  Access 
Board  received  applications  from  80 
organizations  and  has  appointed  the 
following  to  the  committee: 

American  Council  of  the  Blind 
The  American  Institute  of  Architects 
American  Society  of  Interior  Designers 
The  Arc  (formerly  Association  for  Retarded 

Citizens  of  the  United  States) 
Builders  Hardware  Manufacturers 

Association 
Building  Officials  and  Code  Administrators 

International    , 
Building  Owners  and  Managers  Association 

International 
Council  of  American  Building  Officials 


'  The  Access  Board  is  responsible  for  developing 
accessibility  guidelines  under  the  Americans  with 
Disabilities  Act  of  1990 (42  U.S.C.  12101  et  .seq.)  to' 
ensure  that  new  construction  and  alterations  of  ' 
facilities  are  readily  accessible  to  and  usable  by 
individuals  with  disabilities.  The  Access  Board 
initially  issued  ADAAG  in  1991.  36  CFR  part  1191. 
ADAAG  serves  as  the  basis  for  accessibility 
standards  adopted  by  the  Department  of  Justice  and 
the  Department  of  Transportation,  which  are 
responsible  for  issuing  regulations  to  implement 
certain  titles  of  the  Americans  with  Disabilities  Act. 


Disability  Rights  Education  and  Defense 

Fund 
Eastern  Paralyzed  Veterans  Association 
International  Conference  of  Building  Officials 
International  Facility  Management 

Association 
Maryland  Association  of  the  Deaf 
National  Conference  of  States  on  Building 

Codes  and  Standards 
National  Easter  Seal  Society 
National  Fire  Protection  Association 
National  Institute  of  Building  Sciences 
Regional  Disability  and  Business  Technical 

Assistance  Centers 
Southern  Building  Code  Congress 

International 
Texas  Department  of  Licensing  and 

Regulation 
Virginia  Building  and  Code  Officials 

Association 
World  Institute  on  Disability 

The  Access  Board  regrets  being 
imable  to  accommodate  all 
organizations  who  appfied  for 
membership  on  the  committee.  There 
were  several  factors  which  were 
important  in  the  Access  Board's 
decision  not  to  add  more  members.  In. 
order  to  keep  the  committee  to  a  size 
that  can  be  effective,  it  is  necessary  to 
limit  membership.  It  is^also  desirable  to 
have  balance  among  members  of  the    - 
committee  representing  different 
clusters  of  interest,  such  as 
organizations  representing  individuals 
with  disabilities,  model  code 
organizations,  professional  associations 
and  pracUoners,  and  State  and  local 
governments.  It  is  not  essential  that 
every  concerned  organization  be 
represented,  so  long  as  every  interest  is 
represented  by  an  appropriate 
organization.  The  committee 
membership  listed  above  provides 
representation  for  each  interest  affected 
by  the  issues  to  be  discussed. 

The  time  and  location  of  the 
committee  meetings  will  be  announced 
in  the  Federal  Register  at  least  fifteen 
days  in  advance  of  each  meeting. 
-Comnaittee  meetings  will  be  open  to  the 
public  and  interested  persons  can  attend 
the  meetings  and  communicate  their 
views.  Records  will  be  kept  of  each 
meeting  and  made  available  for  public 
inspection. 
jludith  E.  Heumann, 

Chairperson,  Architectural  and 
Transportation  Barriers  Compliance  Board. 
IFR  Doc.  94-22734  Filed  9-13--94;  8:45  am) 

BILUNG  CODE  815(MM-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Committee;  Notice  of  Meeting 
Cancellation 

This  document  cancels  the  following 
meeting:  Federal  Register  citation  of 
previous aimoimcement:  p.  42805, 
August  19, 1994. 

Previously  aimounced  time  of 
meeting:  10:30  a.m..  September  29. 
1994. 

Dated:  September  9, 1994. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  94-22757  Filed  9-13-94;  845  am) 
BILLING  CODE  3510-DT-M 


[Order  No.  703] 

Foreign-Trade  Zones  Board; 
Designation  of  New  Grantee  for 
Foreign-Trade  Zone  16,  Sault  Ste. 
Marie,  Ml;  Resolution  and  Order 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-fllu), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Order: 

After  consideration  of  the  request  with 
supporting. documents  (FTZ  Docket  43-93. 
filed  8/12/93)  of  the  State  of  Michigan 
Department  of  Commerce,  grantee  of  Foreign- 
Trade  Zone  16.  Sault  Ste.  Marie.  Michigan, 
for  reissuance  of  the  grant  of  authority  for 
said  zone  to  the  City  of  Sault  Ste.  Marie,  a 
Michigan  public  corporation,  which  as 
accepted  such  reissuance  subject  to  approval 
of  the  FTZ  Board,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act. 
as  amended,  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  request  and 
recognizes  theCity  of  Sault  Ste.  Marie 
Michigan,  as  the  new  grantee  of  Foreign- 
Trade  Zone  16.  Sault  Ste.  Marie.  Michigan. 

The  approval  is  subject  to  the  FTZ  Act 
and  and  the  FTZ  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC.  this  4th  day  of 
September  1994. 
Paul  L.  Jofifie, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Execu  f  J  ve  Secretary. 

IFR  Doc.  94-22751  Filed  »-13-94;  8:45  am) 

BILUNG  COOE  3$10-OS-M 


[Order  No.  694] 

Foreign-Trade  Zones  Board; 
Milwaukee,  Wl,  Application  for 
Expansion 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Expansion  of  Foreign-Trade  Zone  41. 
Milwaukee,  Wisconsin  Area 

Whereas,  an  application  from  the 
Foreign-Trade  Zone  of  Wisconsin,  Ltd.. 
grantee  of  Foreign-Trade  Zone  No  41 
(Milwaukee,  Wisconsin  area),  for 
authority  to  expand  its  general-purpose 
zone  to  include  a  site  at  the  Milwaukee 
County  Research  Park,  Wauwatosa 
(Milwaukee  County).  Wisconsin,  withm 
the  Milwaukee  Customs  port  of  entry, 
was  filed  by  the  Foreign-Trade  Zones 
(FTZ)  Board  on  April  22, 1993  (Docket 
16-93,  58  FR  26959,  5/6/93); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and, 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC  this  4lh  day  of 
September  1994. 
Paul  L.  Jofifie, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman. 
Foreign-Trade  Zones  Board 

Attest: 
John  J.  Da  Ponte.  Jr., 

Executive  Secretary. 

IFR  Doc.  94-22750  Filed  9-13-94:  845  am) 

BtLUNG  CODE  3510-OS-P 


International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Request  for  F'anel 
Review 

AGENCY:  NAFTA  Secretariat.  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  first  request  for  panel 
review. 


summary:  On  September  1,  1994,  U.S. 
Steel,  a  Division  of  USX  Corp  ;  Inland 
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Steel  Company;  I/N  Kote;  Bethlehfim 
Steel  Export  Corporation;  and  LTV  Steel 
Company  filed  a  First  Request  for  Panel 
Review  with  the  Canadian  Section  of 
the  NAFTA  Secretariat  pursuant  to 
Article  1904  of  the  North  American  Free 
Trade  Agreement.  Panel  review  was 
requested  of  the  final  afiirmative  injury 
determination  made  by  the  Canadian 
International  Trade  Tribunal  respecting 
Certain  Corrosion-Resistant  Steel  Sheet 
Prodiicts  from  The  United  States  of 
America.  This  determination  was 
published  in  the  r^naiia  Gazette  on 
August  6. 1994.  The  NAFTA  Secretariat 
has  assigned  Case  Nuitiber  CDA-94- 
1904-04  to  this  request. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  K.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat.  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230.  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  Jind  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
coiuts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1 904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  Canadian  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  September  1, 
1994.  requesting  panel  review  of  the 
final  injiny  determination  described 
above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  October  3, 1994); 

(b)  A  Pavty,  iawestigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  ofany  reviewable  portion  of  the 


final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
October  17, 1994);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  September  9. 1994. 
James  R.  Holbein, 

United  States  Secretary.  NAFTA  Secretariat. 
(PR  Doc.  94-22754  Filed  9-13-94;  8:45  am) 
BILUNG  CODE  U10-GT-M 


North  American  Free-Trade 
Agreement  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review 

AGENCY:  NAFTA  Secretariat,  United 

States  Section.  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  first  request  for  panel 

review. 

summary:  On  September  1. 1994 
Bethlehem  Steel  Corporation,  filed  a 
First  Request  for  Panel  Review  with  the 
Mexican  Section  of  the  NAFTA 
Secretariat  piu^uant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  A  Request  for  Panel  Review 
was  also  filed  by  USX  Corporation. 
Panel  review  was  requested,  of  the  final 
antidumping  duty  determination  made 
by  the  Secretaria  de  Comercio  y 
Fomento  Industrial  with  respect  to 
Imports  of  Cut-Length  Plate,  Covered  by 
Customs  Tariff  Classifications 
7208.32.01.  7208.33.01,  7208.42.01  and 
7208.43.01  of  the  Tariff  Schedule  of  the 
General  Tax  Import  Law,  Originating  in 
and  Entering  from  the  United  States  of 
America.  This  determination  was 
published  in  the  Diario  Oficial  on 
Tuesday.  August  2, 1994.  The  NAFTA 
Secretariat  has  assigned  Case  Number 
MEX-94-1 904-02  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein.  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14ih  and  Constitution  Avenue, 
Washington,  D.C  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 


antidum|Hng  and  coimtervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1 904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  Mexican  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  September  1, 
1994,  requesting  panel  review  of  the 
final  antidumping  determination 
described  above. 

The  Rules  provide  thaL 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  fihng  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  October  3,  1994); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  ofany  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
October  17,1 994);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  prtx»dural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  September  9. 1994. 
James  R.  Holbein. 

United  States  Secretary.  NAFTA  Secretariat. 
[FR  Doc.  94-22753  Filed  9-13-94:  8:45  am) 
BILUNG  CODE  3S10-GT-M 


North  American  Free-Trade 
Agreement,  Article  1904  Blnatiooal 
Panel  Reviews;  Request  for  Panel 
Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 


Administration,  Department  of 
Commerce.    • 

ACTION:  Notice  of  first  request  for  panel 
review. 

SUMMARY:  On  September  1, 1994  USX 
Corporation,  filed  a  First  Request  for 
Panel  Review  with  the  Mexican  Section 
of  the  NAFTA  Secretariat  pursuant  to 
Article  1904  of  the  North  American  Free 
Trade  Agreement.  A  Request  for  Panel 
Review  was  also  filed  by  Inland  Steel 
Company.  Peuiel  review  was  requested, 
of  the  final  antidumping  duty 
determination  made  by  the  Secretaria  de 
Comercio  y  Fomento  Industrial  with 
respect  to  Imports  of  Flat  Coated  Steel 
Products,  Covered  by  Customs  Tariff 
Classifications  7210.31.01,  7210.31.99, 
7210.39.01,  7210.39.99,  7210.41.01, 
7210.41.99,  7210.49.01,  7210.49.99, 
7210.70.01  and  7210.70.99  of  the  Tariff 
Schedule  of  the  General  Tax  Import 
Law,  Originating  in  and  Coming  from 
the  United  States  of  America.  This 
determination  was  published  in  the 
Diario  Oficial  on  Tuesday  August  2, 
1994.  The  NAFTA  Secretariat  has 
assigned  Case  Nrnnber  MEX-94-1 904- 
01  to  this  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  froip  a  NAFTA 
coimtry  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  Mexican  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  September  1, 
1994,  requesting  panel  review  of  the 
final  antidumping  determination 
described  above. 


The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadfine  for  filing 
a  Complaint  is  October  3, 1994); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
October  17,  1994);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jiuisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the -panel 
review. 

Dated:  September  9, 1994. 
James  R.  Holbein, 

United  States  Secretary,  NAFTA  Secretariat 
(FR  Doc.  94-22752  Filed  9-13-94,  845  am] 

BILUNG  CODE  3510-6T-M 

[Docket  No.  940529-^250] 

Special  American  Business  Internship 
Training  Program  (SABIT) 

AGENCY:  International  Trade 
Administration,  Commerce. 
action:  Notice. 

This  Notice  supplements  the  Federal 
Register  Notice  Docket  No.  940529-4129 
(59  FR  25889,  May  18, 1994) 
announcing  the  availability  of  funds  for 
the  Special  American  Business 
Internship  Training  Program  (SABIT). 
for  treuning  business  executives  and 
scientists  (also  referred  to  as  "interns") 
from  the  Newly  Independent  States 
(NIS)  of  the  former  Soviet  Union.  All 
information  in  the  previous 
announcement  reihains  current,  except 
for  the  changes  explained  herein.  This 
Notice  extends  the  closing  date  of  the 
referenced  Federal  Register  Notice  for 
three  months  to  5  p.m.  December  15, 
1994  and  annoimces  the  availability  of 
additional  funds.  The  maximum  amount 
of  financial  assistance  available  for  the 
program  is  $3,675,000.  This  amount 
includes  the  $2,400,000  which  was 
previously  announced.  All  awards  are 
expected  to  be  made  prior  to  January  1 , 
1996.  The  referenced  announcement 
placed  a  cap  of  $7,500  per  intern  for 
airfare  and  stipend.  This  notice 


establishes  the  right  of  ITA  to  allow  an 
award  to  exceed  this  amount  in  cases  of 
unusually  high  costs,  such  as  airfare 
from  remote  regions  of  the  NIS. 

For  further  information  refer  to  the 
Notice  published  in  the  Federal 
Register  on  May  18, 1994  (59  FR  25889) 
or  contact:  Liesel  Duhon,  Acting 
Director,  Special  American  Business 
Internship  Training  Program, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  phone 
(202)  482-0073,  facsimile  (202)  482- 
2443.  These  are  not  toll  free  numbers. 
Liesel  Duhon, 

Acting  Director,  Special  American  Busines." 
Intemstiip  Training  Program. 
IFR  Doc.  94-22670  Filed  9-13-94,  8.45  ami 
BILLING  CODE  3S10-HE-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Brownsville,  TX 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  With  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  for  its  Brownsville,  Texas 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDC  funds  organizations  to 
identify  and  coordinate  pubic  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Brownsville, 
Texas  MetropoHtan  Area.  The  award 
number  of  the  MBDC  will  be  06-10- 
95002-01. 

DATES:  The  closing  date  for  applications 
is  October  17. 1994.  Applications  must 
be  post-marked  on  or  before  October  1 7. 
1994.  A  pre-application  conference  will 
be  held  on  October  3,  1994,  at  10:00 
a.m.,  at  the  Dallas  Regional  Office,  1100 
Commerce  Street,  Room  7B23,  Dallas, 
Texas  75242. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Dallas  Regional 
Office,  1100  Commerce  Street,  Room 
7B23,  Dallas,  Texas  75242, 
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FOR  FURTHER  INFORKATION  COMTACr. 
Demetrice  Jenkins  at  (214)  767-6Q01. 
SUPPLBICNTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (IZ  months) 
from  April  1. 1995  to  March  31, 1996, 
is  estimated  at  $198,971.  The  total 
Federal  amount  is  $169,125  and  is 
composed  of  $165,000  plus  the  Audit 
Fee  amount  of  $4,125.  The  application 
must  include  a  minimum  cost  share 
15%  $29,846  in  non- federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $198,971.  Cost-sharing 
contributions  may  be  in  the  fonn  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  auid  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firms's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (25  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  prograrmnatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  imder  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  hi^est  point  score  will  not 
necessarily  receive  the  award. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  thnnigh  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  chent  fees  for 
services  rendered.  Fees  may  range  from 


$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovemmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  oif  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget' (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  appUcable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
imtil  either  the  delinquent  account  is 
paid  in  full,  repa3rment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  ai-e  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fi^ud.  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  biled  to  comply 


with  the  conditions  of  the  grant/ 
cooperative  agreement.  E.\araples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  AppHcant  Certifications 

All  primary  apphcants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26,  Section  105)  are  subject 
to  15  CFR  Part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  thexertification  form 
prescribed  above  applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26.  Section  605)  are  subject  to  15  CFR 
Part  26,  Subpart  F,  "Government wide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28, 
Section  105)  are  subject  to  the  lobbing 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
fundslo  influence  certain  Federal 
contracting  Mid  financial  transactions.  " 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbing  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28.  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts. 


subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tiw  under  the  award 
to  submit,  if  applicable,  a  completed 
Form,  CD-512.  "Certifications 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary  Exclusion- 
l..ower  Tier  Covered  Transactions  and 
Lobbying"  and  disclosure  form,  SF- 
LLL,  "Disclosure  of  Lobbying 
Activities."  Form  CD-512  is  intended 
for  the  use  of  recipients  and  should  not 
be  transmitted  to  DOC.  SF-LLL 
submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American -made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121.  Section  606  (a) 
and(b). 

(Catalog  of  Federal  Domestic  Assistance) 

11.800  Minority  Business  Development 
Center. 

Dated:  September  8. 1994. 
Dooald  L.  Powers, 

Federal  Register  Liaison  Office,  Minority 
Business  Development  Agency. 
IFR  Doc.  94-22674  Filed  9-13-94;  8:45  am) 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  940842-4242] 

RIN  0693-AB24/GOSiP  and  0eS3-AB3S/ 
GNMP 

Proposed  Changes  to  Federal 
Informaticn  Processing  Standard 
(FIPS)  146-1,  Version  2  of  the 
Government  Open  Systems 
Interconnection  Profile  (QOSIP)  and 
Federal  Information  Processing 
Standard  179,  Government  Network 
Management  Profile  (GNMP) 

agency:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTION:  Request  for  comments. 

SUMMARY:  In  May  1994,  the  Federal 
Internetworking  Requirements  Panel, 
which  was  estabhshed  by  NIST  to  stiidy 
issues  and  recommend  actions  which 
the  Federal  Government  can  take  to 
address  the  short-  and  long-term  issues 
of  interworking  and  conver:gence  of 
networking  protocols,  issued  its  final 
report.  The  Panel  concluded  that  no 


single  net%vorking  protocol  stiite  meets 

the  full  range  of  government 
requirements  for  data  internetworking. 
The  Panel  recommended  that  Federal 
government  agencies  select  protocols  for 
internetworking  based  on  technical  and 
marketplace  factors,  as  well  as  a 
protocol's  status  as  a  standard. 

Based  on  the  reccMnmendations  of  the 
Panel,  NIST  is  proposing  changes  to 
Federal  Information  Processii>g 
Standard  (FTPS)  146-1,  Version  2  of  the 
Government  Open  Systems 
Interconnection  Profile  (GOSIP).  and  to 
FIPS  179,  Government  Network 
Management  Profile  (GNMP).  The 
changes  to  FIPS  14&-1,  GOSIP.  rename 
the  FIPS  as  Profiles  for  Open  Systems 
Internetworking  Technologies  and 
modify  the  standard  by  removing  the 
requirement  that  Federal  agencies 
specify  the  Government  Open  Systems 
Interconnection  Profile  (GOSIP) 
protocols  when  agencies  acquire 
networking  products  and  services  and 
communications  systems  and  services. 
The  revision,  whidi  will  be  issued  as 
FTPS  146-2.  provides  references  to 
additional  specifications  that  agencies 
may  use  in  the  acquisition  of  open 
systems. 

NIST  also  proposes  that  FIPS  1 79, 
Government  Network  Management 
Profile  (GNMP).  which  builds  on  FIPS 
146-1,  and  provides  network 
management  functions  and  services  for 
GOSIP  end  systems  and  intermediate 
systems,  be  changed  to  remove  the 
requirement  for  mandatory  use. 

Prior  to  the  submission  of  these 
proposed  changes  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  viewrs  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  sohcit  such  views. 

Federal  Information  Processing 
Standards  (FIPS)  contain  two  sections: 
(1)  An  aimouncement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standards;  and  (2)  A 
specifications  section,  which  contains 
the  detailed  description  of  the 
standards. 

The  announcement  sections  of  FIPS 
146-1  and  179  are  the  only  portions  of 
the  standards  that  are  modified  by  these 
proposed  changes.  The  sjiecifications 
sections  of  FIPS  146-1  and  179.  which 
reference  OSI  protocols,  will  not  be 
changed  by  these  revisions.  Only  the 
announcement  sections  of  the  standards 
are  provided  in  this  notice.  Interested 
parties  may  obtain  copies  of  FIPS  146- 
1  and  179  fi-om  the  National  Technical 
Information  Service,  U.S.  Department  of 


Commerce,  Springfield.  VA  22161, 
telephone  (703)  487-4650. 
DATES:  Comments  on  these  proposed 
changes  to  FIPS  146-1  and  179  must  be 
received  on  or  before  October  27, 1994. 
ADDRESSES:  Written  comments 
concerning  these  changes  should  be  sent 
to:  Director,  Computer  Systems 
Laboratory,  ATTN:  Proposed  Changes  to 
FIPS  146-1  and  179.  Technology 
Building,  Room  B154.  National  ln.stttute 
of  Standards  and  Technology, 
Gaithersburg,  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility*,  Room  6020,  Herbert 
C  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC  20230. 
FOR  RfflTHER  INFORMATION  CONTACT: 
Mr.  Gerard  F.  Mulvenna,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899,  (301)  975-  " 
3631. 

Dated:  September  8. 1994. 
.Samari  Kraner, 

Associate  Director. 

Proposed  Federal  Infermatioii  Processing 

Standards  Publication  146-2 
(date) 

Announcing  the  Standard  For  Proxies  For 
Open  Systems  Internetworking  Technologies 

Federal  Infofmation  Processing  Standards 
Publications  (FIPS  PUBS)  are  issued  by  the 
^4ational  Institute  of  Standards  and 
Technology  after  approval  by  the  Secretarir  of 
Commerce  pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Ad.-Tjjnistraiive  Services 
Act  of  1949  as  amended  by  the  Computer 
Security  Act  of  1987.  Public  L.aw  100-235. 

1.  Name  of  Standard.  Profiles  for  Open 
Systems  Internetworking  Technologies  {FIPS 
PUB  146-2). 

2.  Category  of  Standard.  Hardware  and 
Software  Standards.  Computer  Netivork 
Protocols. 

3.  ExplaiMtion.  FIPS  146-1  adopted  the 
Government  Open  Systems  Interconnection 
Profile  (GOSIP)  which  defines  a  common  art 
of  Open  Systems  Interconnection  (OSI) 
protocols  that  enable  systems  developed  by 
different  vendors  to  interoperate  and  the 
users  of  different  applications  on  those 
systems  to  exchange  infbrmetion.  This 
change  modifies  FIPS  146-1  by  removing  the 
requirement  that  Federal  agencies  specif 
GOSIP  protocols  when  they  acquire 
networking  products  and  services  and 
oommunirations  systems  and  services.  This 
change  references  additional  specifications 
that  Federal  agencies  may  use  in  acquiring 
data  communications  protocols  for  open 
systems. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S.  Departnaenl 
of  Commerce.  Nationai  Institute  nf  Standards 
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and  Technology  (MIST),  Computer  Systems 
Laboratory  (CSL). 

6.  Related  Documents. 

a.  NIST  Special  Publication  500-217, 
Industry  Government  Open  Systems 
SpeciHcation  (ICOSS). 

b.  Internet  RFC  1610.  Internet  Official 
Protocol  Standards. 

c.  NIST  Special  Publication  500-214, 
Stable  Implementation  Agreements  for  Open 
Systems  Interconnection  Protocols. 

d.  NISTIR IGOSS  Conformance 

and  Interoperatidn  Testing  and  Registration. 

7.  Objectives.  The  primary  objectives  of 
this  standard  are:     ' 

— ^To  achieve  interconnection  and 
interop>erability  of  computers  and  systems 
that  are  acquired  from  different 
manufacturers  in  an  open  systems 
environment; 

— To  reduce  the  costs  of  computer  network 
systems  by  increasing  alternative  sources 
of  supply; 

— To  facilitate  the  use  of  advanced 
technology  by  the  Federal  Government; 

' — To  provide  guidance  for  the  acquisition 
and  use  of  networking  products 
implementing  open,  voluntary  standards 
such  as  those  developed  by  the  Internet 
Engineering  Task  Force  (IETF),  the 
International  Telecommunications  Union 
(ITU;  formerly  the  Consultative  Committee 
on  International  Telegraph  and  Telephone 
(CCITTl),  and  the  International 
Oi^anization  for  Standardization  (ISO). 

8.  Specifications.  GOSIP  specification  in 
FIPS  146-1,  Version  2.  (In  a  future  revision 
of  Profiles  for  Ojjen  Systems  Internetworking 
Technologies,  NIST  plans  to  offer  additional 
guidance  on  the  acquisition  and  use  of  the 
Internet  and  OSI  protocol  suites.) 

9.  Applicability.  Federal  agencies  are 
strongly  encouraged  to  acquire  and  use, 
whenever  possible,  networking  products  and 
services  and  communications  systems  and 
services  based  on  open  voluntary  standards. 

10.  Implementation.  The  Industry 
Government  Open  Systems  Specification 
(IGOSS)  issued  as  .NIST  Special  Publication 

-500-217  updates  the  OSI  protocols  in  FIPS 
146-1  and  may  be  used  by  Federal 
Government  agencies  when  they  wish  to 
acquire  computer  networking  products  and 
services  and  communications  systems  or 
services  that  are  based  on  OSI  standards. 

In  addition,  other  specifications  based  on 
open,  voluntary  standards  such  as  those 
issued  by  the  Internet  Engineering  Task  Force 
(IETF),  the  International 
Teleco.Timuflications  Union  (ITU):  formerly 
the  Consultative  Committee  on  International 
Telegraph  and  Telephone  [CCITTD,  and  the 
International  Organization  for 
Standardization  (ISO)  may  be  used. 

The  National  Institute  of  Standards  and 
Technology  has  described  a  testing  program 
in  IGOSS  Conference  and  Interoperation 

Testing  and  Registration.  (NISTIR ).  Such 

testing  is  voluntary  and  limited  to  the 
protocols  that  claim  conformance  to  the 
IGOSS  specifications. 

11.  Special  Information.  The  National 
Institute  of  Standards  and  Technology  plans 
to  work  with  other  government  agencies  and 
with  industry  to  develop  additional  profiles 
based  on  open,  voluntary  standards  and  to 


publish  these  profiles  in  independent 
documents. 

Future  versions  of  this  standard  will 
reference  these  additional  profiles  and  will 
contain  information  related  to  recommended 
use  of  such  additional  profiles. 

12.  Where  to  Obtain  Copies.  Copies  of  this 
publication  are  for  sale  by  the  National 
Technical  Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  Springfield,  VA 
22161.  When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  146-2  (FIPSPUB 146-2,  and  title. 
Specify  microfiche  if  desired.  PajTnent  may 
be  made  by  check,  money  order,  or  NTIS 
deposit  account. 

Proposed  Federal  laformation  Processing 
Standards  Publication  179-1 

(date) 

Announcing  the  Standard  for  Government 
Network  Management  Profile  IGNMP) 

Federal  Information  Processing  Standards 
Publications  (FIPS  PUBS)  are  issued  by  the 
National  Institute  of  Standards  and 
Technology  after  approval  by  the  Secretary  of 
Commerce  pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the  Computer 
Security  Act  of  1987,  Public  Law  100-235. 

1.  Name  of  Standard.  Government  Network 
Management  Profile  (GNMP)  (FIPS  PUB  179- 
1). 

2.  Category  of  Standard.  Hardware  and 
Software  Standards,  Computer  Network 
Protocols. 

3.  Explanation.  This  Federal  Information 
Processing  Standard  adopts  the  Version  1.0 
GNMP.  The  Government  Network 
Management  Profile  (GNMP)  specifies  the 
common  management  information  exchange 
protocol  and  services,  specific  management 
functions  and  services,  and  the  syntax  and 
semantics  of  the  management  information 
required  to  support  monitoring  and  control  of 
the  network  and  system  components  and 
their  resources. 

The  primary  source  of  specifications  in  the 
Version  1.0  GNMP  is  part  18oftheOIW 
Stable  Implementation  Agreements,  June 
1992.  developed  by  the  Open  Systems 
Environment  i:;.p!ementors  Workshop  (OIW) 
sponsored  by  .MST  and  IEEE  Coinputer 
Society.  This  source  provides 
implementation  specifications  fofnetwork 
management  based  on  the  service  and 
protocol  standards  issued  by  the 
International  Organization  for 
Standardization  (ISO). 

Additional  profiles  will  be  developed 
implementing  open,  voluntary  standards 
developed  by  the  Internet  Engineering  Task 
Force  (IETF),  the  International 
Telecommunications  Union  (ITU;  formerly 
the  Consultative  Committee  on  International 
Telegraph  and  Telephone  (CCnTj,  and  the 
International  Organization  .^or 
standardization  (ISO). 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S.  Department 
of  Commerce.  National  Institute  of  Standards 
and  Technology  (NIST).  Computer  Systems 
Laboratory  (CSL). 

6.  Cross  Index. 


a.  NBS  Special  Publication  500-202.  Stable 
Implementation  Agreements  for  Open 
Systems  Interconnection  Protocols.  Version 
5,  Edition  1.  NIST  Workshop  for 
Implementors  of  Open  Systems  Environment, 
June  1992. 

b.  FIPS  PUB  146-2.  Profiles  for  Open 
Systems  Internetworking  Technologies. 

7.  Related  Documents.  Related  documents 
ajre  listed  in  the  Reference  Section  of  the 
GNMP  document. 

8.  Objectives.  The  primary  objectives  of 
this  standard  are; 

— To  achieve  interconnection  and 

interoperability  of  computers  and  systems 
that  are  acquired  from  different 
manufacturers  in  an  open  systems 
environment; 

— ^To  reduce  the  costs  of  computer  network 
systems  by  increasing  alternative  sources 
of  supply; 

— To  facilitate  the  use  of  advanced 
technology  by  the  Federal  Government; 

— To  provide  guidance  for  the  acquisition 
and  use  of  networking  products 
implementing  op>en,  voluntary  standards 
such  as  those  developed  by  the  Internet 
Engineering  Task  Force  (IETF),  the 
International  Teleconrmiunications  Union 
(ITU);  formerly  the  Consultative  Committee 
on  International  Telegraph  and  Telephone 
(CCITTl),  and  the  International 
Organization  for  Standardization  (ISO). 

9.  Specifications.  GNMP  specification  in 
FIPS  179. 

-  10.  Applicability.  Federal  agencies  are 
strongly  encouraged  to  acquire  and  use, 
whenever  possible,  networking  products  and 
services  and  communications  systems  and 
services  based  on  open  voluntary  standards. 

11.  Implementation.  This  specification  may 
be  used  by  Federal  Government  agencies 
when  they  wish  to  acquire  computer 
networking  products  and  services  and 
communications  systems  or  services  that  are 
based  on  OSI  standards. 

In  addition,  other  specifications  based  on 
open,  voluntary  standards  such  as  those 
issued  byihe  Internet  Engineering  Task-Force 
(IETF),  the  International 
Telecommunications  Union  (ITU;  formerly 
the  Consultative  Committee  on  International 
Telegraph  and  Telephone  (CCITT!),  and  the 
International  Organization-for  Standization 
(ISO)  may  be  used.  One  example,  use  otopen 
standards  is  the  OMNI  Point  specification  for 
integrated  management  of  networked  • 
information  systems. 

12.  Special  Information.  The  National 
Institute  of  Standards  and  Technology  plans 
to  work  with  other  government  agencies  and 
with  industr>'  to  develop  additional  profiles 
based  on  open,  voluntary  standards  and  to 
publish  these  profiles  in  independent 
documents. 

Future  versions  of  this  standard  will 
reference  these  additional  profiles  and  will 
contain  information  related  to  recommended 
use  of  such  additional  profiles. 

13.  Where  to  Obtain  Copies.  Copies  of  this 
publication  are  for  sale  by  the  National 
Technical  Information  Service  (NTIS),  U.S. 
Department  of  Commerce.  Springfield,  VA 
22161.  When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  179-1  (FIPSPUB179-1),  and  title 


Specify  microficbe  if  desired.  PajTnent  may 
be  made  by  check,  money  order,  or  IVTIS 
deposit  aocouQt 
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COMPyMTTEE  FOR  THE 
IMPLEiyiENTA-nON  OF  TEXTILE 
AGREEMENTS 

Adlustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Kuwait 

September  8, 1994. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACnOM:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  September  8, 1994. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the. 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(2G2) 482-3715. 

SUPPLEI»fTARY  INFORMATION: 

Authorily:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  aa  amended  (7 
U.S.C1854).   - 

The  cuirem  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

Charges  now  being  applied  to  the 
1994  limit  for  Kuwait  categories  340/ 
640  for  the  period  prior  to  the  effective 
date  of  the  import  control  directive  will 
maJce  the  limit  heavily  GUed.  Although 
the  limit  is  now  being  increased  for 
carryforward.  Customs  charges  through 
Septenib.T  8, 1994  plus  additional 
missing  charges  will  make  the  limit 
approximately  92%  filled. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  PR  62645, 
published  on  November  29, 1993).  AJso 
see  58  FR  65161,  published  on 
December  13, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandum  of 


Understanding  dated  May  10, 1994,  but 

are  designed  to  assist  only  in  the 

implementation  of  certain  of  i  ts 

provisions. 

O.  Michael  Hutchinson, 

Acting  Chdinnan,  Committee  for  the 

Implementation  of  Textile  Agreements, 

Conuniltee  for  the  Implemenlation  of  Textile 
Agreementi 

Septemtiera,  1994. 

Conunlssioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner;  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  24, 1994,  by  the ' 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  rotton  and  man- 
made  fiber  textile  products,  produced  or 
manufectured  in  Kuwait  and  exported  durii^ 
the  twelve-month  period  which  began  on 
January  1, 1994  and  extends  through 
Decemljer  31, 1994. 

Effective  on  September  8, 1994  you  are 
dir«ct«d  to  amend  further  tite  directive  dated 
May  24.  M94  to  increase  the  limits  for  tjie 
following  categories,  as  provided  under  the 
terms  of  the  Memorandum  of  Understanding 
dated  May  10, 1994  between  the 
Governments  of  the  Ijnited  States  and  the 
State  of  Kuwait: 


Category 


340^40  


Adjusted  tweh/e-montti 
Jinit' 


212.000  dozea 


'Tf>e  limits  have  not  been  adjusted  to  ac- 
count tor  any  imports  exported  a«9f  Decemtwr 
31,  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  haa  determined  that 
these  actions  fall  within  the  foreign  affeirs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(aKl). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(PR  Doc  94-22675  Filed  9-13-94:  8:45amJ 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Kenya 

September  9, 1994. 
AGENCr:  Committee  for  the 
Implementation  of  Textile  Agreements 
(QTA). 

ACTION:  Issuing  a  directiv-e  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  September  16. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Conminrce, 


(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  rail 
(202) 482-3715. 

SUPPt-EMENTARY  MFORMATKM: 

Authority:  Executive  Order  11651  of  Manii 
3, 1972,  as  amended;  seaion  204  of  the 
Agricultural  Art  of  1956,  as  amended  (7 
U.S.C,  1854). 

The  Governments  of  the  United  States 
and  the  Republic  of  Kenya  agreed  to 
establish  limits  for  Categories  340/640 
and  360  for  two  consecutive  one-year 
periods,  beginning  on  )anuary  1,  1994 
and  extending  through  Decernber  31, 
1995,  pursuant  to  a  Memorandum  of 
Understanding  Ad  Referendum  signed 
on  )uly  15.  1994,  as  confirmed  by  the 
Government  of  the  Republic  of  Kenya 
on  August  8, 1994. 

In  the  letter  published  below,  the 
Chairman  of  CfTA  directs  the 
.  Commissioner  ofCustoms  to  establish 
limits  for  the  period  which  began  on 
January  1, 1994  and  extends  through 
December  31.  1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29,  1993).  Also 
see  59  FR  25893,  published  on  May  18, 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  Implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreem*H\ts 

Committee  for  the  bhptementation  of  Texlilp 
Agreements 

S»-ple:iiber9,  1994. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  EflKtive  on 
.September  16, 1994.  you  are  directed  to 
canrel  the  diret  the  dated  .May  12, 1994. 
which  directed  you  to  count  imports  for 
consumption  and  withdrawals  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
340lbAO  and  360.  produced  or  manufaituivd 
in  Kenya  and  exported  during  the  period 
April  29,  1994  through  April  29.  1995.  Th** 
ijnporl  rhargi's  for  this  period  shall  bn 
retained. 

Under  the  lenus  of  section  204  of  the 
Agricultural  Art  of  1956,  as  amended  (7 
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U.S.C.  1854).  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973.  as  further 
extended  on  December  9. 1993;  pursuant  to 
the  Memorandum  of  Understanding  dated 
July  15, 1994,  as  confirmed  on  August  8, 
1994.  between  the  Ck)vernments  of  the 
United  States  and  the  Republic  of  Kenya;  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  September  16, 1994,  entry  into 
the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Kenya  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  1994  and  extending 
through  December  31, 1994,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

340/640  

360  

360,000  dozen. 
2,600,000  numt)ers 

'The  limits  have  not  tjeen  adjusted  to  ac- 
count lof  any  imports  exported  after  DecemtDer 
31.  1993. 

For  the  import  period  January  1, 199+ 
through  May  18,  1994,  you  are  directed  to 
charge  the  following  amounts  to  the 
categories  listed  below: 


Category 

Amount  to  charge 

340  

360  ™ 

640 

94.733  dozen. 
1.172,736  numbers. 
40  dozen. 

JMI 


In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chainnan.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  94-22755  Filed  9-13-94;  8:45  ami 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Turkey 

September  9,  1994 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

£ommissioner  of  Customs  adjusting 

hmits. 

EFFECTIVE  DATE:  September  9.  1994. 


FOfl  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202). 927-67 18.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  .Marc^i 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use.  1854) 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
by  application  of  swing  and  carrj'over. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  59  FR  5394,  published  on  February 
4, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  9, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Januciry  31. 1994.  by  the 
Chairman,  Coiiunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Turkey  and  exported  during 
the  twelve-month  period  beginning  on 
January  1.  1994  and  extending  through 
December  31.  1994. 

Effective  on  September  9,  1994.  you  are 
directed  to  amend  further  the  directive  dated 
January  31   1994  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of-the  current  bilateral  agreement 


-between  the  Governments  of  the  United 
States  and  the  Republic  of  Turkey: 


Federal  Register  /  Vol.  59.  No.  177  /  Wednesday.  September  14,  1994  /  Notices 


47123 


Category 

Adjusted  twelve-month 
limit' 

219,313,314.315, 

125,835.073  square 

317.326,617. 

meters  of  which  not 

625.  626.  627  and 

more  than 

628,  as  a  group. 

30,211,029  square 

meters  shall  be  in 

219:36.924.591 

square  meters  shall 

- 

be  in  313; 

21,483,398  square 

meters  shall  be  in 

314:28,868.318 

square  meters  shaH 

be  in  315; 

30.211.029  square. 

meters  shall  be  in 

317:3,356,780 

square  meters  shall 

be  in  326: 

20,140.687  square 

meters  shall  be  in 

617;  3,879,518 

square  meters  shall 

be  in  625;  3,356,780 

, 

square  meters  shall 

be  in  626;  3,356,780 

square  meters  shall 

be  in  627;  3,356,780 

. 

square  meters  shall 

be  in  628. 

Limits  rx5t  in  a  group 

33a'339/638/639  

4.63'7,81.7  dozen  of 

which  not  nx)re  than 

2.1 51 .792  dozen 

shall  be  in  Cat-  - 

egories  33S-S/339- 

Sy63&-S/639-S2. 

350 

449,415  dozen. 

361 

1,581  074  numtsers. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtjer 
31,  1993. 

^  Category  338-S:  only  HTS  numt)ers 
6103.22.0050,  6106.10.0010,  6105.10.0030, 
6105.90.3010,  6109.10.0027.  6110.20.1025. 
6110.20.2040.  6110.20.2065.  6110.90.0068, 
6112.11.0030  and  6114.20.0005;  Category 
339-S:  only  HTS  numtsers  6104.22.0060, 
,6104.29.2049,  6106.10.0010,  6106.10.0030, 
6106.90.2010,  6106.90.3010,  6109.10.0070, 
6110.20.1030,  6110.20.2045,  6110.20.2075, 
6110.90.0070,  6112.11.0040,  6114.20.0010 
and  6117.90.0022;  Category  638-S:  all  HTS 
numbers  except  6109.90.1007,  6109.90.1009, 
6109.90.1013  and  6i09.90.l025:  Category 
639-S:  all  HTS  numbers  except 
6109.90.1050,  6109.90.1060,  6109.90.1065 
arxj  6109.90.1070. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
USX.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  94-22756  Filed  9-13-94:  8:45  ami 
BILUNG  CODE  JSIO-OR-f 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices." 

ACTION:  Notice. 


Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Departmenr  of  Defense. 
Advisor)'  Group  on  Electron  Devices. 
ACTION:  Notice. 


SUMMARY:  Working  Group  C  (Mainly 
Opto-Electronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Wednesday,  September  21,  1994. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  1745  Jefferson  Davis 
Highway,  Crystal  Square  Four,  Suite 
500,  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Weiss,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  ef 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 
The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92^63.  as  amended,  (5 
U.S.C.  APP.  II§  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b{c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

DiHr.d:  September  8. 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  94-22728  Filed  9-13-94;  8:45  ami 
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SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  20  September  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  1745  Jefferson  Davis 
Highway,  Crystal  Square  Four,  Suite 
500,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Terry,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
.Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 
The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  Tubes,  Displays  and  La.sers. 
The  review  will  include  details  of 
(;lassiried  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  II§  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  September  8, 1994. 
L.M.  Bynum, 

A  Iternate.  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Dqc.  94-22727  Filed  9-1.3-94:  8:45  ami 

BILLING  CODE  500(M>4-M 

Defense  Science  Board  Task  Force  on 
Global  Positioning  System  (GPS) 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Global  Positioning 


System  (GPS)  will  meet  in  closed 
session  on  October  4-6. 1994  at  the 
ANSER  Corporation.  Arlington, 
Virginia. 

The  mission  of  the  Defense  Scient.e 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  and 
recommend  options  available  to 
improve  GPS  jam  resistance  with 
particular  emphasiis  on  GPS  tactical 
weapon  applications.  The  main  focus  of 
the  Task  Force  shall  be  the  investigation 
of  techniques  for  improving  the 
resistance  of  GPS  embedded  receivers  in 
tactical  missiles  and  precision 
munitions  and  their  delivery  platforms. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II.  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)(l)  (1988),  and  that  accordingly 
this  meeting  jkvill  be  closed  to  the 
public. 

Dated  September  7.  1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Ltaisnn 

Officer.  Department  of  Defense 

IFR  Doc  94-22730  Filed  9-13-94;  8:45  am) 

BILLING  CODE  SO0O-04-M 

Defense  Science  Board  Task  Force  on 
Depot  Maintenance  Operations  and 
Management 

ACTION:  .Notice  of  Advisory-  Committee 

Meetings. 


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Depot  Maintenance 
Operations  and  Management  will  meet 
in  closed  session  on  September  28,  19Q4 
at  the  Pentagon,  Arlington,  Virginia. 

"The  mission  of  the  Defense  Scieni;e 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technologv 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  provide  advice.  ■ 
recommendations  and  suggested 
implementations  for  improvement^  to 
the  Department's  depot  maintenance 
operations. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II.  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)(l)  (1988),  and  that  accordiii-lv 
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this  meeting  will  be  closed  to  the 
public. 

Dated:  September  7, 1994. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Renewal  of  the  Defense  Intelligence 
Agency  Scientific  Advisory  Board 

ACTKDN:  Notice. 

SUMMARY:  The  Defense  Intelligence 
Agency  Scientific  Advisory  Board 
(DIASAB)  was  renewed,  effective 
September  7, 1994,  in  consonance  with 
the  public  interest  and  in  accordance 
with  the  provisions  of  Public  Law  92- 
463.  the  "Federal  Advisory  Committee 
Act." 

The  DIASAB  provides  advice  and 
scientific/technical  expertise  to  the 
Secretary  of  Defense  and  the  Director, 
Defense  Intelligence  Agency  on  current 
and  long-term  operational  and 
intelligence  matters  covering  the  total 
range  of  the  mission  of  the  Defense 
Intelligence  Agency.  The  Board 
provides  a  link  between  the  scientific/ 
technical  and  military  operations 
communities  of  the  United  States  and 
the  Defense  Intelligence  Agency.  In 
performing  its  functions,  the  DIASAB 
will  address  issues  involving 
intelligence  support  to  combat  units, 
joint  intelligence  doctrine,  net 
assessments,  arms  control,  and  the 
integration  of  intelligence  with 
operational  plaiming. 

The  DIASAB  will  be  composed  of 
approximately  25-30  members,  to 
include  both  government  and  non- 
government scientists  and  technical 
experts,  who  are  prominent  in 
intelligence  analysis,  architectures, 
systems,  and  global  interrelationships. 
Efforts  will  be  made  to  ensure  a 
balanced  membership,  considering  the 
functions  to  be  performed  and  the 
interest  groups  represented. 

For  further  information  regarding  the 
DIASAB.  contact  Dr.  Bill  Williamson, 
telephone:  202-373-4930. 

Dated:  Septeml>er  7, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  94-22726  Filed  9-13-94;  8:45  am] 

BtLUNG  CODE  S000-04-M 


Department  of  the  Navy 

Board  of  Visitors  to  the  United  States 
Naval  Academy,  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 


U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Board  of  Visitors  to  the  United 
States  Naval  Academy  will  meet  on 
September  26.  1994.  Alumni  Hall,  at 
8:30  a.m.  The  session  will  be  open  to 
the  public. 

The  purpose  of  the  meeting  is  to  make 
such  inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
disciphne,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs,  and 
academic  methods  of  the  Naval 
Academy. 

For  further  information  concerning 
this  meeting  contact:  LCDR.  Timothy  A. 
Batzler.  U.S.  Navy,  Executive  Secretary 
to  the  Board  of  Visitors,  Office  of  the 
Superintendent,  United  States  Naval 
Academy.  Annapolis.  MD  21402-5000. 
Telephone:  (410)  293-1503. 

Dated:  September  9. 1994 
L.  R.  McNees 

LCDR.  JAGC.  I'SS.  Federal  Register  Liaison 
Officer. 

|FR  Doc.  94-22818Filed  9-13-94;  8:45  am 
BILUNG  CODE  3«1».AE.f 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  will  meet  on  September  28, 
1994.  The  meeting  will  be  held  at  the 
Naval  Research  Laboratory  and  the 
Pentagon,  Washington,  DC.  The  meeting 
will  commence  at  8:30  a.m.  and 
terminate  at  4:30  p.m.,  on  September  28, 
1994.  All  sessions  of  the  meeting  will  be 
closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  Committee 
related  to  the  capabilities  of  the 
Department  of  the  Navy's  center  for 
excellence  for  basic  research.  The 
agenda  will  consist  of  briefings, 
discussions  and  demonstrations  related 
to  tactical  electronic  warfare,  optical 
sciences,  space  technology, 
computational  physics,  and  fluid 
dynamics,  chemistry,  and  acoustics, 
These  briefings,  discussions,  and 
demonstrations  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and,  are  in 
fact,  properly  classified  pursuant  to 
such  Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting. 

Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 


of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c){l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Ms.  Diane  Mason- 
Muir,  Office  of  Naval  Research,  800 
North  Quincy  Street,  Arlington.  VA 
2221 7-5660,  Telephone  Number:  (703) 
696-6769. 

Dated:  September  9. 1994 
L.  R.  McNees 

LCDR.  J.'iGC.  L'S.V,  Federal  Register Uaison 
Officer. 

(PR  Doc.  94-22819  Filed  9-13-94;  8:45  am) 
BILUNG  CODE  3810-AE.F 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Acting  Director. 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
14. 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 


consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abihty  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/ or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  pubhc  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  September  9, 1994. 
Kent  H.  Hannaman, 

Acting  Director,  Information  Resources, 
Management  Service. 

Ofiice  of  the  Under  Secretary 

Type  o/fleWew:  NEW 

Tit]e:  National  Evaluation  of  Effective 
Workplace  Literacy  Programs 

Frequency.  Semi-annually 

Affected  Public:  Individuals  or 
households;  non-profit  institutions 

Reporting  Burden: 
Responses:  4,320 
Burden  Hours:  3,045 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  National  Evaluation  of 
Effective  Workplace  Literacy 
Programs  includes  a  data  collection 
effort  through  the  National  Workplace 
Literacy  .Information  System.  Data 
will  be  collected  from  Workplace 
Literacy  projects  that  receive  National 
Workplace  Literacy  Program  grants  in 
FY  94,  as  well  as  the  workers  served 
by  those  projects; 

Ofiice  of  the  Under  Secretary 

Type  of  Review:  REVISION 
Title:^  Evaluation  of  the  Tech-Prep 

Education  '    . 

Frequency:  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden: 

Responses:  1,651 

Burden  Hours:  6,451 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  This  proposed  evaluation  will 

be  used  to  describe  and  to  identify 

effective  practices  of  Tech-Prep 


programs  funded  under  the  Perkins 
Act.  The  Department  will  use  the 
information  to  report  to  Congress. 

Office  of  Postsecondary  Education 

7>7?e  ofRexiew:  NEW 

Title:  Collection  Request  to  Inform 
Postsecondary  Institutions  How  to 
Report  Ownership  or  Control  By, 
Contracts  With,  or  Gifts  From  Foreign 
Sources 

Frequency:  Annually 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  non-profit  institutions 

Reporting  Burden: 
Responses;  80 
Burden  Hours:  40 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Institutions  participating  in 
HEA  programs  must  report  to  the 
Secretary  of  Education  receipt  of  gifts 
and  contracts  that  are  over  5250,000 
in  value.  If  an  institution  fails  to 
comply  with  the  requirements  of 
Section  1209,  20  U.S.C.  1145d  of  the 
HEA,  as  amended  by  the  Higher 
Education  Amendments  of  1992 
(Public  Law  102-325).  In  a  timely 
manner,  the  Secretary  is  authorized  to 
undertake  a  civil  action  in  Federal 
District  Court  to  ensure  costs  of 
obtaining  compliance  with  Section 
1209  following  a  knowing  or  willful 
failure  to  comply. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  NEW 
Title:  Star  Schools  Evaluation 
Frequency:  One  Time 
Affected  Public:  State  or  local 

governments 
Reporting  Burden : 

Responses:  1,900 

Burden  Hours:  950 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  This  evaluation  will  be  used  to 

obtain  i;iformation  about  the 

implementation  and  effects  ofthe  Star 

Schools  Program.  The  Department 

will  use  the  information  to  report  to 

Congress. 

IFR  Doc.  94-22736  Filed  9-13-94;  8:45  ami 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  to  Award  a  Grant 
Based  Upon  Acceptance  of  an 
Unsolicited  Application 

SUMMARY:  The  Department  of  Energy, 
Golden  Field  Office,  through  the 


Chicago  Regional  Support  Office, 
pursuant  to  DOE  Financial  Assistance 
Rules  10  CFR  600.14(f),  announces  its 
intent  to  award  a  grant  to  the  State  of 
Illinois.  The  purpose  ofthe  grant  is  to 
provide  assistance  to  Illinois  to  engage 
in  a  joint  implementation  project  with 
Liaoning  Province.  People's  Republic  of 
China. 

SUPPLEMENTARY  INFORMATION:  The  State 
of  Illinois  has  proposed  a  joint 
implementation  project  with  the 
Liaoning  Province  of  the  People's 
Republic  of  China  in  an  effort  to  identify 
and  exploit  the  tremendous 
opportunities  for  reducing  methane  gas 
leakage  and  improving  energy  efficiency 
in  this  northeast  province.  Utihzing  its 
already  established  relationship  with 
this  Chinese  provincial  government, 
Illinois,  in  conjunction  with  private 
sector  partners,  will  identify  the  best 
approach  to  dealing  with  the  significant 
greenhouse  gas  emissions  which  are  the 
direct  result  of  Liaoning  Province's  poor 
methane  distribution  system. 
Additionally,  significant  carbon  dioxide 
reductions  are  expected  to  result  from 
the  improved  efficiency  of  the  methane 
distribution  system  as  well  as  other 
energy  efficiency  technologies  which 
may  be  deployed  over  the  course  of  this 
project. 

The  unsolicited  application  for 
support  of  this  activity  has  been 
accepted  by  DOE  because  of  what  was 
deemed  to  be  the  project's  overall  merit. 
The  proposed  activity  is  meritorious, 
likely  to  be  effective  and  successful  and 
offers  a  unique  opportunity  for  DOE  to 
demonstrate  its  commitment  to  several 
goals.  These  goals  include 
accomplishing  the  Departmental 
mission  of  deploying  energy  efficiency 
technologies,  implementing  the 
President's  Climate  Change  Action  Plan 
and  sponsoring  projects  which  are  likely 
to  demonstrate  the  success  of  the  U.S. 
Initiative  on  Joint  Implementation. 

The  project  period  for  the  award  is 
fifteen  months,  expected  to  begin 
October,  1994.  DOE  plans  to  fund  the 
initial  phase  ofthe  project  in  the 
amount  of  $107,900.  EXDE  participation 
in  subsequent  phases  of  this  project  is 
contingent  upon  the  availability  of 
additional  DOE  funding. 
FOR  FURTHER  INFORMATION  CONTACT:  juli 
A.  Pollitt,  U.S.  Department  of  Energy, 
Chicago  Regional  Support  Office,  9800 
South  Cass  Avenue,  Argonne,  IlUnois 
60439.  708/252-2313. 

Issued  in  Golden,  Colorado  on  August  31. 
1994. 

|ohn  W.  Meeker. 

Contracting  Officer. 

(FR  Doc.  94-22745  Filed  9-13-94;  8:45  ami 
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Deviations  for  the  Small  Business 
Technology  Transfer  (STTR)  Program 

AGENCY:  Department  of  Energy. 
ACTION:  Class  deviations. 

summary:  The  Department  of  Energy 
(DOE),  pursuant  to  10  CFR  600.4.  hereby 
announces  six  deviations  from  its 
Financial  Assistance  Rules  for  the  Small 
Business  Technology  Transfer  (STTR) 
program.  The  approval  of  these 
deviations  permits  the  application  of  the 
Special  Provisions  for  the  Small 
Business  Innovation  Research  Grants 
contained  in  Section  600.125  to  the 
Small  Business  Technology  Transfer 
Grants. 

The  STTR  is  a  three  year  pilot 
program  created  by  the  Small  Business 
Research  and  Development  Act  of  1992 
(Act).  Its  objective  is  to  increase  the 
commercialization  of  federally  funded 
research  and  development  by  small 
innovative  firms  collaborating  with  non- 
profit research  institutions.  The  program 
is  conducted  in  two  phases.  Under 
Phase  I  grants,  each  firm  will  attempt  to 
determine  the  feasibility  of  the 
irmovative  concept.  During  the  second 
phase,  selected  concepts  would  be 
further  developed. 

The  six  deviations  have  been 
approved  because  they  are  necessary  to 
achieve  STTR  program  objectives  set 
forth  in  the  Act  and  the  STTR  Policy 
Directive  issued  by  the  Small  Business 
Administration.  The  first  deviation  will 
ease  the  record-keeping  requirements 
for  recipients;  the  second  deviation  will 
allow  the  DOE  officials,  in  appropriate 
circvunstances.  to  make  lump-sum 
payments  to  Phase  I  recipients;  the  third 
deviation  allows  Phase  II  recipients  to 
receive  a  single  award  of  24  months;  the 
fourth  deviation  requires  Phase  I  and 
Phase  II  recipients  to  request  DOE 
approval  before  no-cost  extensions  to 
grant  project  periods  can  be  approved; 
the  fifth  deviation  requires  Phase  I  and 
Phase  II  recipients  to  receive  prior 
approval  from  DOE  before  entering  into 
any  sole  source  or  single-bid  contracts 
in  excess  of  $25,000;  and  the  sixth 
deviation  permits  the  payment  of  fees  to 
STTR  recipients. 

EFFECTIVE  DATE:  October  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cherlyn  D.  Seckinger,  Business  and 
Financial  Policy  Division,  [HR-521]. 
U.S.  Department  of  Energ>',  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585  (202)  586-8192. 
SUPPLEMENTARY  INFORMATION:  In  this 
notice,  the  DOE  aimounces  that, 
pursuant  to  10  CFR  Part  600,  the  Deputy 
Assistant  Secretary  for  Procurement  and 
Assistance  Management  has  made  a 


determination  of  the  need  for  six 
deviations  to  the  DOE  Financial 
Assistance  Rules.  The  determination 
document,  dated  September  8, 1994 
provides  for  deviations  for  STTR 
recipients  as  explained  below  (i.e.,  a 
"class  deviation"]. 

Deviation  Number  1  waives  the 
requirements  of  §  600.109  concerning 
compliance  with  Government  record- 
keeping requirements.  This  deviation  is 
necessary  to  allow  the  Phase  I  awards  to 
be  made  on  a  "fixed  obligation"  basis. 
Fixed  obligation  awards  further  the 
program  objective  [see  §600.4(b)(l)l  of 
reducing  the  administrative  burden  by 
reducing  the  amount  of  recordkeeping 
the  recipient  must  perform.  Phase  I 
grants  are  limited  to  $100,000  in  dollar 
amount  and  a  duration  of  9  months. 

Deviation  Number  2  permits  the 
cognizant  program  official  and 
contracting  officer  to  make  one  or  more 
lump-sum  payments  in  circumstances 
they  deem  appropriate.  This  deviation, 
from  §  600.112(c).  which  requires  the 
timing  of  cash  advances  to  he  as  close 
as  feasible  administratively  to  the 
disbursement  of  funds.  This  deviation  is 
necessary  to  support  award  of  Phase  1 
grants  on  a  fixed  obligation  basis  and 
contributes  to  the  program  objective  [see 
600.4(b)(l)l  of  reducing  administrative 
burden  by  lessening  the  frequency  that 
recipients  must  request  payments.  All 
awards  will  Ije  conditioned  where  lump 
sum  payments  are  made  to  require 
recipients  to  return  to  the  DOE  amounts 
in  excess  of  $500  remaining 
unexpended  at  the  end  of  the  project. 

Deviation  Number  3  permits  Phase  II 
STTR  awards  to  be  made  as  a  single 
fixed  budget  period  for  each  award  of  24 
months.  This  is  a  deviation  from 
§600.31  and  furthers  the  program 
objective  (see  §  600.4(b)(l)l  of  reducing 
administrative  burdens  by  reducing  the 
frequency  with  which  the  recipient 
must  submit  applications  for  continued 
funding.  It  is  appropriate  because  the 
Phase  II  period  is  considered  to  be  a 
single,  continuous  activity  under  the 
STTR  program  legislation. 

Deviation  Number  4  requires 
extensions  of  budget  and  project  periods 
beyond  end  dates  designated  on  the 
Notice  of  Financial  Assistance  Award  to 
receive  the  approval  of  the  DOE.  This 
deviation  to  §  600.31[d]  removes  the 
authority  of  the  recipient  to  approve 
automatic  no-cost  extensions  normally 
associated  with  simplified 
administration  of  research  grants.  TKis 
is  necessary  to  achieve  program 
objectives  [see  §600.4(b)(l)]  by  insuring 
consistency  with  the  STTR  Policy 
Directive  which  establishes  periods  of 
performance  for  Phases  I  and  11. 


Deviation  Number  5  requires  a  grantee 
to  receive  the  prior  approval  of  the 
Department  and  a  subgrantee  to  receive 
the  prior  approval  of  the  grantee  before 
entering  into  a  sole  source  contract,  or 
a  contract  where  only  one  bid  or 
proposal  is  received  when  the  contract 
is  expected  to  exceed  $25,000  in  the 
aggregate.  This  deviation  from  §600.103 
limits  the  authority  of  recipients  to  enter 
into  sole  source  or  single  bid  contracts 
on  their  own.  and  is  believed  to  be 
necessary  to  achieve  program  objectives 
[see  §  600.4(b)(1)]  by  helping  to  prevent 
problems  which  can  arise  from  those 
types  of  contracts  and  adversely  impact 
project  completion. 

Deviation  Number  6  permits  a  fee  or 
profit  to  be  paid  to  STTR  recipients. 
This  deviation  to  §  600.103[h]  is 
necessary  to  achieve  program  objectives 
[see  §  600.4(b)(1)  by  insuring 
consistency  with  the  STTR  Policy 
Directive  effective  August  10, 1993. 
Richard  H.  Hopf. 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 
(PR  Doc.  94-22740  Filed  9-13-94;  8:45  am] 

BILUNG  COOe  MSO-OI-P 


Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration,  DOE. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (CMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 


public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
-  estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estiinated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so.  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  t202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  N.W.. 
Washington.  D.C  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  IWFORIIfUTION  AND  COPIES  OF 

RELEVANT  MATERIALS  CONTACT:  Norma 

White.  Office  of  Statistical  Standards, 

(EI-73),  Forrestal  Building,  U.S. 

Department  of  Energy,  Washington,  D.C. 

20585.  Ms.  White  may  be  telephoned  at 

(202)  254-5327. 

SUPPLEMENTARY  INFORMATION:  The 

energ\'  information  collection  submitted 

to  OMB  for  review  was: 

1  Federal  Energy  Regulatory 

Commission 
2.  FERC-556 
3. 1902-0075 

4.  Cogeneration  and  Small  Power 
Production 

5.  Extension 

6.  On  occasion 

7.  Mandatory 

8.  State  or  local  governments; 
Businesses  or  other  for-profit;  and 
Small  businesses  or  organizations 

9.  332  respondents 

10.  1  response 

1 1 .  6. 1 7  noius  per  response 

12.  2,049  hours 

13.  To  encourage  small  power  and 
cogeneration.  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
confers  certain  benefits  on  small 
power  and  cogeneration  facilities  that 
meet  certain  ownership  and  technical 
criteria.  FHlC-556  specifies  the 
criteria  that  must  be  met  and  the 
process  by  which  such  benefits  be 
obtained. 


which  amended  Chapter  35  of  Title  44 
United  States  Code  (See  44  U.S.C  3506(a) 
and  (c)(1)). 

Issued  in  Washington.  DC.  September  6. 
1994. 

Yvonne  M.  Eiskop, 

Director.  Office  of  Statistical  Standards 
Energy  Information  Administration. 
(PR  Doc.  94-22747  Filed  9-13-94;  8:45  ami 
BILUNG  COK  •4S0-01-P 


AuthoniT:  Saction  2(a)  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  9^511). 


Office  of  Fossil  Energy 
(FE  Docket  No.  94-57-NG] 

Anadarko  Trading  Company;  Order 
Granting  Blanket  Authorfration  To 
Export  Natural  Gas  to  Mexico 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  Order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Aiiadarko  Trading  Company  blanket 
authorization  to  export  up  to  108  Bcf  of 
natural  gas  to  Mexico  over  a  two-year 
period  beginning  on  the  date  of  the  first 
export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  S.W..  Washington.  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  August  31 . 
1994. 

Clififord  P.  Tenaszewski. 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 

(PR  Doc.  94-22742  Filed  9-13-94;  8:45  am] 

BILUNG  COOK  •4S(M>1-P 


(FE  Docket  No.  94-61 -NG] 

The  IMited  States  General  Services 
Adminlstratton;  Order  Grarrting  Long- 
Term  Auttwrtzatlon  To  Import  Natural 
Gas  From  Cartada 

agency:  Office  of  Fossil  Energy,  DOE 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Departmrat  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  The 
United  States  General  Services 
Administration  authorization  to  import 
up  to  55,000  Mcf  per  year  of  natural  gas 
from  Canada  over  a  twenty-year  term 
begiiming  on  the  date  of  first  dehvery. 
expected  to  be  by  October  1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 


Programs  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  S.W.,  Washington,- D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  August  31, 
1994. 

Clifford  P.  Tomaszewski. 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
IPR  Doc.  94-22743  Filed  9-13-94:  8:45  ami 
BILUNG  COOE  64S(M)1-P 


(FE  Docket  No.  94-58-NG] 

Northern  States  Power  Company 
(Minnesota);  Order  Granting  Long- 
Term  Authorization  To  Import  Natural 
Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  granted  Northern  States 
Power  Company  (Minnesota) 
authorization  to  import  from  Western 
Gas  Marketing  Limited  (WGML)  up  to 
19.422  Mcf  per  day  of  Canadian  natural 
gas  beginning  on  the  date  of  issuance  of 
the  Order,  through  October  31.  2003. 

This  order  is  available  for  inspection 
and  copNing  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056. 
Foirestal  Building.  1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  thehours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  .\ugust  31. 
1994. 

Clifford  P.  Toouszewski, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
[PR  Doc.  94-22741  Filed  9-13-94:  8:45  am) 
BILLING  COOE  64m-ei-P 


Federal  Energy  Regulatory 
Commisswn 

(Project  No.  10756-001] 

Blue  Diamond  Power  Partners;  Notice 
of  Irtterrt  To  Prepare  an  Environmental 
Impact  Statement  (EfS)  and  Conduct 
Public  Scopmg  Meetirtgs  and  a  Site 
Visit 

September  8.  1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  recei^-ed  an 
application  to  construct  and  operate  the 
proposed  Blue  Diamond  South  Pumped 
Storage  Project.  FERC  Project  No. 
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10756-001.  The  off-stream  project 
would  be  located  approximately  five 
miles  west  of  Las  Vegas  in  Clark  County, 
Nevada.  This  proposed  project  would 
involve  both  private  laiids  and  federal 
lands  managed  by  the  Bureau  of  Land 
Management  (BLM). 

The  FERC  staff  has  determined  that 
licensing  this  project  would  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  the  FERC  staff 
intends  to  direct  a  third-party  contractor 
in  the  preparation  of  an  Environmental 
hnpact  Statement  (EIS)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  as  amended  (Pub.  L.  91-190,  42 
U.S.C.  4321-4347,  January  1,  1970,  as 
amended  by  Pub.  L.  94-52,  July  3, 1975, 
Pub.  L.  94-83,  August  9, 1975,  and  Pub. 
L.  97-258,  §  4(b),  September  13, 1982). 
The  EIS  will  objectively  consider  both 
site-specific  and  cumulative 
environmental  impacts  of  the  project 
and  reasonable  alternatives,  and  will 
include  an  economic,  financial,  and 
engineering  analysis.  The  BLM  will  be 
a  cooperating  agency  on  the  EIS. 

The  DRAFT  EIS  (DEIS)  will  be 
circulated  for  review  and  comment  by 
all  interested  parties,  and  FERC  will 
hold  a  public  meeting  for  the  DEIS. 
FERC  and  the  BLM  wrill  consider  and 
respond  to  comments  received  on  the 
DEIS  in  the  Final  EIS.  The  FERC  staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
licensing  decision.  The  BLM  will  use 
the  information  in  the  EIS  to  make  its 
decision  on  issuing  a  right-of-way  grant 
for  the  project. 

Scoping:  Affected  landowners, 
concerned  citizens,  special  interest 
groups,  local  governments,  and  any 
other  interested  parties  are  invited  to 
comment  on  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EIS.  Scoping  will  help 
ensure  that  all  significant  issues  related 
to  this  proposal  are  addressed  in  the 
EIS,  and  also  will  identify  significant  or 
potentially  significant  impacts  that  may 
result  from  the  proposed  project. 

The  FERC  and  BLM  wrill  conduct  two 
scoping  meetings  on  October  5,  and  6, 
1994.  A  scoping  meeting  oriented 
toward  the  agencies  will  begin  at  2  p.m. 
on  October  5th  at  the  BLM  offices 
located  at  4765  Vegas  Drive,  Las  Vegas, 
Nevada.  A  scoping  meeting  oriented 
toward  the  public  will  begin  at  7  p.m. 
on  October  6th  at  the  West  Charleston 
Branch  Public  Library  located  at  6301 
West  Charleston  Street,  Las  Vegas, 
Nevada.  (The  public  and  the  agencies 
may  attend  either  or  both  meetings, 
however.) 


Objectives:  At  the  scoping  meetings 
FERC  and  BLM  staff  will  (1)  Identify 
preliminary  environmental  issues 
related  to  the  proposed  project;  (2) 
identify  preliminary  resource  issues  that 
are  not  important  and  do  not  require 
detailed  analysis;  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  EIS; 
(4)  solicit  from  the  meeting  participants 
all  available  information,  especially 
quantified  data,  on  the  resource  issues; 
and  (5)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EIS,  including 
points  of  view  in  opposition  to,  or  in 
support  of,  the  staffs'  preliminary  views. 

Procedures:  The  meetings  will  be 
recorded  by  a  court  reporter  and  all 
statements  (oral  and  written)  thereby 
become  a  part  of  the  official  record  of 
the  Commission  proceedings  for  the 
Blue  Diamond  South  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  clearly 
identify  themselves  for  the  record. 

To  help  focus  discussions  at  the 
scoping  meeting,  FERC  will  mail  a 
Scoping  Docimient  I,  outlining  subject 
areas  to  be  addressed  in  the  EIS,  to 
agencies  and  interested  individuals  on 
the  project  mailing  list.  Copies  of  the 
scoping  docimient  will  also  be  available 
at  the  scoping  meetings. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  of  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  pubic  record  at  the 
meetings.  In  addition,  written  scoping 
comments  may  be  filed  with  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426  until  November 
6, 1994.  All  written  correspondence 
should  clearly  show  the  following 
caption  on  the  first  page:  Blue  Diamond 
South  Piunped  Storage  Project,  FERC 
No.  10756-001. 

Interveners — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  docimients 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibiUties  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

Site  Visit:  A  site  visit  to  the  Blue 
Diamond  South  Project  is  planned  for 
October  6th.  Due  to  limited  access, 
those  who  wish  to  attend  must  contact 
Randy  Schroeder,  Greystone,  at  (800) 
338-9396  by  September  30th  to  sign  up 


and  receive  further  information  and 
directions.  Attendees  will  meet  at  the  • 
BLM  Red  Rocks  Conservation  Area 
Visitors  Center  at  8  a.m. 

For  Further  Information  Contact: 
Dianne  Rodman,  FIIRC-OHL,  (202)  219- 
2830  or  Larry  Sip,  BLM  Las  Vegas 
Resource  Area,  (702)  647-5000. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-22699  Filed  9-13-94;  8:45  am) 

BILLING  CODE  e717-01-M 

(Docket  No.  TM95-1 -67-000] 

Canyon  Creek  Compression  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  8, 1994. 

Take  notice  that  on  September  1 , 
1994,  Canyon  Creek  Compression 
Company  (Canyon)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  First  Revised 
Sheet  Nos.  5  and  6,  to  be  effective 
October  1. 1994. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Canyon  to  recover  fi'om  its 
customers  annual  charges  assessed  it  by 
the  Commission  pursuant  to  Part  382  of 
the  Commission's  Regulations.  The  rate 
authorized  by  the  Commission  to  be 
effective  October  1, 1994  is  $.0024  per 
Mcf. 

Canyon  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  on  October  1, 1994. 

Canyon  states  that  a  copy  of  the  filing 
is  being  mailed  to  Canyon's 
jurisdictional  customers  and  intrrested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  September  15, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-22707  Filed  9-1 J-94;  8:45  am) 
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[Docket  Na  TM95-2-34-00(^ 

Florida  Gas  Transmission  Company; 
Notice  of  Fuel  Reimbursement  Charge 
Adjustment  Report 

September  2, 1994. 

Take  notice  that  on  August  3 1 , 1 994 , 
Florida  Gas  Transmission  Companv 
(FGT),  tendered  for  filing  a  Fuel 
Reimbursement  Charge  Adjustment 
Report  pursuant  to  Section  27  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1. 

FGT  states  that  the  ratio  of  fuel  usage 
and  unaccotmted  for  volumes  to  actual 
deliveries  determined  in  accordance 
with  Section  27  of  its  tariff  and  reflected 
on  an  attached  workpaper  is  2.31%. 
Because  this  percentage  su{>ports  the 
currently  effective  Fuel  Reimbursement 
Charge  Percentage  of  2.25%  requested 
in  FGT's  out-of-cycle  fifing  on  May  1 1 , 
1994.  in  Docket  No.  TM94-5-34  and 
approved  by  Commission  order  issued 
June  17. 1994,  and  because  changes  in 
the  Percentage  must  be  reflected  in  all 
Shij^xs's'  arrangements  with  suppUers 
and  upstream  transptalers  and  or 
gatherers,  FGT  is  not  proposing  any 
revisions  at  this  time.  Therefore,  no 
tariff  sheets  are  filed  with  the  report. 

FGT  further  states  it  wall  continue  to 
closely  monitor  the  actual  quantities  of 
fuel  and  lost  and  imaccounted  for  gas  as 
information  becomes  available  and 
make  such  adjustments  to  the  Fuel 
Reimbursement  Charge  Percentage  as 
warranted  in  accordance  with  Section 
27  in  order  to  closely  match  the  fuel 
retention  with  actual  operating 
experience  and  minimize  the  over  or 
under  retention  of  company  used  fuel 
and  unaccounted  for  volumes. 

FGT  stales  that  copies  of  the  filing 
were  mailed  to  all  customers  serviced 
under  the  rate  schedules  affected  by  the 
filing  and  the  interested  state 
commissions. 

Any  person  dearing  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  arc  on 
file  with  the  ConunissioD  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  Di  Casken, 

Secretary. 

[FR  Doc.  94-22704  Filed  9-13-94;  8:45  ami 

BILLING  CODE  6n7-01-M 


[Docket  No.  TM95-1  -26-000] 

Natural  Gas  Pipeline  Company  of 
America:  Proposed  Changes  in  FERC 
Gas  Tariff 

Septembers,  1994 

Take  notice  that  on  September  1 , 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  Nos.  22  and  27.  to  be  effective 
October  1,  1994 

Natural  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Natural  to  recover  from  its 
customers  annual  charges  assessed  to 
Natural  and  to  Moraine  Pipeline 
Company  by  the  Commission  pursuant 
to  Part  382  of  the  Commission's 
Regulations.  The  r^te  authcsized  by  the 
Commission  to  be  effective  October  1, 
1994  is  $.0024  per  Mcf.  Under  Natural's 
billing  basis,  thds  rate  converts  to  $.0023 
per  MMBtu.  The  charge  for  Natural's 
Moraine  Lateral  converts  to  $.0023  per 
MMBtu. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  on  October  1 ,  1994. 

Natural  states  that  a  copy  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filingjshould  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  September  15, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  pnatestants  parties  to 
the  proceeding.  Any  pterson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Cc^ies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisaCaafacU. 
Secretary. 
[FR  Doc  94-22706  Filed  9-13-W;  »:45  am) 

BILUNG  COOE  •717-01-M 


[Docket  No.  RP94-385-000) 

Northern  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

Septembers,  1994. 

Take  notice  that  on  September  1 . 
1994.  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  current  Stranded  Accoimt  No.  858 
and  Stranded  Account  No.  858-R.A. 
surcharges,  both  of  which  are  designed 
to  recover  costs  incurred  by  Northern 
related  to  its  contracts  with  third-party 
pipelines.  Therefore,  Nprthem  has  filed 
Tenth  Revised  Sheet  Nos.  50  and  51  to 
revise  these  surcharges  effective  October 
1,  1994 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington, 
DC.  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  15.  1994. 
All  protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary 

[FR  Doc.  94-22713  Filed  9-13-94;  8:45  am] 
BILLING  COOE  e717-0t-M 

[Docket  No.  RP94-389-000) 

New  Engiand  Power  Company  v. 
Algonquin  Gas  Transmission 
Company;  Contplaint 

September  8. 1994. 

Take  notice  that  on  August  31,  1994, 
New  England  Power  Company  (NEP) 
filed  a  complaint  pursuant  to  18  CFR 
385.206  of  the  Commission's  Rules  of 
Practice  and  Procedure.  NEP  claims  that 
it  negotiated  a  firm  transportation 
contract  with  Algonquin  Gas 
Transmission  Company  (Algonquin)  for 
firm  transportation  under  Algonquin's 
X-38  Rate  Schedule.  NEP  asserts  that 
this  contract  includes  an  hourly  take 
provision  that  allovk-s  it  to  match  the  rate 
at  which  it  takes  gas  from  Algonquin's 
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system  to  the  load  profile  of  its  gas- 
burning  electric  generators.  According 
to  NEP.  Rate  Schedule  X-38  allows  NEP 
to  take  gas  at  an  uneven  rate  throughout 
the  day,  as  long  as  it  does  not  take  more 
than  3926  MMBtu  (1/24  of  NEP's 
maximum  daily  delivery  obligation)  in 
any  one  hour.  NEP  asserts  that  the  X- 
38  Rate  Schedule  would  let  NEP  put  gas 
into  Algonquin's  system  at  a 
substantially  constant  hourly  rate  of,  for 
example,  2500  MMBtu  over  24  hours, 
and  allow  NEP  to  take  gas  from  the 
system  over  only  16  hours  at  a  higher 
rate  of  3750  MMBtu  per  hour,  because 
this  hourly  delivery  rate  is  below  the 
3926  MMBtu/hour  delivery  cap.  NEP 
contends  that  the  parties  to  the  contract 
negotiations  recognized  the  importance 
of  this  hourly  flexibility,  and  agreed  to 
it. 

NEP  asserts  that  Algonquin  has 
informed  it  that  the  "hourly  flexibility" 
NEP  describes  is  not  a  feature  of  NEP's 
current  X-38  service.  Accordingly,  NEP 
filed  the  instant  complaint  and  requests 
that  the  Commission  declare  that 
Algonquin  must  provide  the  hourly 
flexibility  that  NEP  asserts  the  parties 
negotiated  in  Rate  Schedule  X-38,  make 
NEP  whole  for  the  provision  it 
bargained  for,  and  order  a  hearing  as 
necessary  to  resolve  any  material  issues 
of  fact. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  21 1  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1 1 , 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  niust  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  at  the  Commission  and  are  available 
for  public  inspection.  Answers  to  this 
complaint  shall  be  due  on  or  before 
October  11. 1994. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-22709  Filed  9-13-94;  8;45  am] 
BILUNG  COOE  STIT-OI-M 


[Docket  No.  TM95-1 -86-000] 

Pacific  Gas  Transmission  Company; 
Annual  Charge  Adjustment 

September  8, 1994. 

Take  notice  that  on  September  1 , 
1994,  Pacific  Gas  Transmission 


Company  (PGT)  tendered  for  filing  and 
acceptance  Fifth  Revised  Sheet  No.  4, 
Fifth  Revised  Sheet  No.  5  and  First 
Revised  Sheet  No.  6C  to  be  included  in 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A  and  Fourth  Revised 
Sheet  No.  7  to  be  included  in  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1. 

PGT  states  that  the  above  tariff  sheets 
have  been  revised  to  reflect  a 
modification  to  the  Aimual  Charge 
Adjustment  fee,  in  accordance  with  the 
Commission's  most  recent  Annual 
Charge  billing  to  PGT. 

PGT  requests  that  the  proposed  tariff 
sheets  become  effective  October  1, 1994. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the  ' 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
15, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  94-22705  Filed  »-13-94:  8:45  ami 
BILLING  COOe  6717-41-M 


[Docket  Nds.  RP94-294-000,  and  RP94- 
294-002] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Technical 
Conference 

September  8, 1994. 

In  the  Commission's  order  issued  on 
July  14, 1994,  in  Docket  No.  RP94-294- 
000,  the  Commission  held  that  the  filing 
raises  issues  for  which  a  technical 
conference  is  to  be  convened.  On 
August  26, 1994,  the  Commission  issued 
an  order  in  Docket  No.  RP94-294-002 
finding  that  many  issues  raised  in  that 
proceeding  co\ild  best  be  addressed  in 
such  technical  conference.  The 
conference  to  address  the  issues  has 
been  scheduled  for  Tuesday,  September 
27,  1994,  at  10:00  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  N.E..  Washington,  D.C. 
20426. 


All  interested  persons  and  staff  ars 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary.  ... 

IFR  Doc.  94-22695 Filed  »-13-94:  845 ami 

BILLING  COOE  6717-01-M 


[Docket  Nos.  RP88-262-000,  RP88-262- 
022,  RP88-262-023,  RP88-262-026,  RP88- 
262-027,  RP88-262-028,  CP89-481-000, 
CP89-81 7-000.  CP89-81 7-004,  and  CP89- 
917-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Conference  To  Discuss 
Settiement 

September  8, 1994. 

An  informal  conference  will  be  held 
to  explore  the  possibility  of  settlement 
of  the  issues  raised  in  the  above- 
captioned  proceedings.  All  partie*: 
should  come  prepared  to  discuss 
settlement,  and  the  parties  should  be 
represented  by  principals  who  have  the 
authority  to  commit  to  a  settlement. 

The  conference  will  be  held  on 
Tuesday,  September  20, 1994  at  1:30 
p.m.  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington.  DC  20426. 

All  parties  and  staff  are  permitted.to 
attend. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-22697  Filed  *-13-94;  8:45  am] 

BILLING  COOE  6717-01-M 


[Docket  No.  RP94-387-000] 

Southern  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  8,  1994. 

Take  notice  that  on  September  1 , 
1994,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  sheets,  to  be  effective 
September  1, 1994: 

Third  Revised  Sheet  No.  2 
Second  Revised  Sheet  No.  136 
Second  Revised  Sheet  No.  138 
First  Revised  Sheet  No.  212c 
Original  Sheet  No.  212d 

Under  Southern's  transportation  tariff, 
the  delivery  point  allocation  procedures 
allow  a  shipper's  IT  volumes  to  be 
reallocated  to  its  firm  transportation 
agreements,  up  to  the  contract  quantity, 
for  purposes  of  maximizing  the  firm 
agreement  for  billing  purposes. 

Southern  states  that  the  purpose  of 
this  filing  is  to  (1)  revise  the  delivery 
point  allocation  methodology  in  its 
transportation  tariff  to  no  longer 
reallocate  IT  volumes  to  firm 
transportation  agreements  under  which 


a  reservation  charge  is  not  being  paid, 
i.e.  a  volumetric  firm  agreement,  and  (2) 
specify  the  requirements  for  using  a 
small  customer's  one-part,  firm 
transportation  agreement  prior  to  other 
transportation  services  since  Southern 
will  no  longer  reallocate  IT  volumes  to 
a  small  customer's  volumetric 
transportation  agreempnt  automatically. 

Southern  has  requested  all  waivefs 
necessary  to  make  these  sheets  effective 
September  1, 1994.  Southern  has  further 
requested  the  ability  to  waive  the 
currently  effective  reallocation 
procedure,  for  the  period  of  Februaiy- 1- 
August  31. 1994.  if  any  shipper  requests 
that  its  IT  volumes  not  be  reallocated  to 
a  volumetric  agreement. 

Southern  states  that  copies  of  the 
filing  will  be  served  Upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator}'  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
September  15,  1994.  Protests  will  not  be 
considered  by  the  Commission  in 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Dec.  94-22711  Filed  »-i3-94;  8:45  am) 

BILUNG  COOE  6717-41-M 


Tariff  sheets 


[Docket  No.  RP94-386-000] 

Southern  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

Septembers,  1994. 

Take  notice  that  on  September  1 , 
1994.  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volimie  No.  1.  the  following  tariff  sheets 
to  be  effective  on  the  dates  specified: 


Tariff  sheets 

Effective  date 

First  Revised  Sheet  No.  98 

Oct.  1,  1994. 

First   Revised   Sheet   No. 

Oct.  2,  1994, 

126. 

Secorxl  Revised  Sheet  No. 

Oct.  1,  1994. 

216. 

First   Revised   Sheet   No. 

Nov.  1,  1994. 

275. 

Second     Revised     Sheet 

Nos.  404-408. 
Second     Revised     Sheet 

Nos.  410-411. 


Effective  date 


Aug.  1.  1994. 
Aug.  1.  1994. 


Southern  states  that  the  purpose  of 
this  filing  is  to  make  the  following 
revisions  to  its  transportation  tariff:  (1) 
Clarify'  that  requests  for  firm 
transportation  service  must  be  requested 
to  commence  within  60  days  after  the 
date  of  the  request  unless  facilities  or 
authorization  is  required;  (2)  implement 
a  "no-bump"  rule  for  scheduling 
nominations  at  alternate  firm  (A-1) 
receipt  points;  (3)  provide  a  one-day 
turnaround  for  capacity  release 
transactions  which  are  prearranged  and 
are  bid  at  tlie  maximum  rate  for  the  fall 
volume,  capacity  and  term;  and  (4) 
update  Southern's  Ind^x  of  Purchasers'. 
Southern  has  requested  all  waivers 
necessary  to  make  these  sheets  effective 
as  set  forth  above. 

Southern  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  m.otion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
"North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
September  15,  1994.  Protests  will  not  be 
considered  by  the  Commission  in 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-22712  Filed  9-13-94;  8:45  ami 
BILLING  COOE  6717-01-M 


[Docket  No.  TM95-1 -69-000] 

Stingray  Pipeline  Company;  Proposed 
Changes  In  FERC  Gas  Tariff 

Septembers.  1994. 

Take  notice  that  on  September  1 . 
1994.  Stingray  Pipeline  Company 
(Stingray)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  First  Revised  First 
Revised  Sheet  No.  5,  to  be  effective 
October  1,  1994. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Stingray  to  recover  from- 


its  customers  annual  charges  assessed  it 
by  the  Commission  pursuant  to  Part  382 
of  the  Commission's  Regulations.  The 
rate  authorized  by  the  Commission  to  be 
effective  October  1,  1994  is  $.0024  per 
Mcf  Under  Stingray's  billing  basis,  this 
rate  converts  to  $.0023  per  Dekatherm. 

Stingray  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  ro  permit  the  tariff  sheet  to     ■ 
become  effective  en  October  1.  1994. 

Stingray  states  that  a  copy  of  die  filing 
is  being  mailed  to  Stingray's 
jurisdictional  Cdstomcrs  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
p-f-otest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washmgton. 
D.C.  20426,  in  accordance  with  18  CFR 
365.214  and  335.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  September  15,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
a'.-ailable  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  94-22706  Filed  9-13-94;  8:45  ami 

BILLING  COOE  6717-01-M 

[Docket  No  RP92-1 32-042] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

Septembers.  1994. 

Take  notice  that  on  September  2, 
1994.  Tennessee  Gas  Pipeline  Company 
("Termessee")  tendered  for  filing 
changes  in  its  FERC  Gas  Tariff  to  be 
effective  commencing  on  September  1 .      - 
1992,  consisting  of  the  following  revised 
tariff  sheets: 


Tafiff  sheet 


Effective  date 


Fourth  Revised  Volume  No.  1 


Third    Substitute  .Second 

Sept.  1.  1992. 

Revised  Sheet  No.  30. 

SecorxJ    Substitute    Third 

Oct.  1.  1992. 

Revised  Sheet  No.  30. 

Third  Substitute  Fourth  Re- 

Nov. 1,  1992. 

vised  Sheet  No.  30. 

Secorvj     Substitute     Fifth 

Jan.  1.  1993. 

Revised  Sheet  No.  30. 

Fifth  Revised  Volume  No.  1 


Sutjstitute   Onginai    Sheet 
No.  26. 


Sept.  1.  1993. 
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TaW!  sheet 

Effective  date 

Second     Substitute    Rrst 

Nov.  1. 

1993. 

Revised  Sheet  Na  26. 

Substitute   Original   Sheet 

Dec.  1. 

1933. 

No.  26B. 

Second     Substitute     Rrst 

Nov.  1. 

1993. 

Revised  Sheet  No.  176. 

Fourth  Substitute  Atternale 

Nov.  1, 

1993. 

First  Revised  Sheet  No. 

177. 

Second  SutKtitute  Original 

Sept.  1 

,1993. 

Sheet  No  180. 

Second    Substitute    Atter- 

Nov.  1, 

1993. 

nale  First  Revised  Sheet 

No.  180. 

Second    Substitute    Alter- 

Nov. 1, 

1993. 

nate  First  Revised  Sheet 

No.  161. 

JMI 


Tennessee  states  that  it  is  filing  the 
above-listed  tariff  sheets  to  reinstate  the 
Segment  U  charge  for  service  to  Flagg 
Eneigy  Etevelopment  Corporation  in 
accordance  with  the  Commission's 
August  2, 1994  Order  on  Remand  issued 
in  response  to  the  Court's  order  in 
Tennessee  Gas  Pipeline  Co.  v.  FERC,  17 
F.ad  98  |5th  Cii.  1994).  Tennessee  states 
that  the  tahfl  filing  does  not  affect  any 
of  Tennessee's  customers  other  tlian 
Flagg  Energy  Development  Corporation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  CoDunissioni  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  sfaould  be  filed  on 
or  before  September  15, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  t6  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell, 
Secretary. 
|FR  Doc..  94-22696  Filed  9-13-94,  8:45  ami 

BIUJNG  CODE  S717-01-M 


[Pocket  Nos.  CP94-006-001  artd  CP94-08»- 
000\ 

Texas  Eastern  Transmission 
Corporation  CNG  Transmission 
Corporation;  Notice  of  Site  Visit 

September  8, 1994. 

On  September  16. 1994,  the  OPR  staff 
will  inspect  with  CNG  Transmission 
Corporation  (CNG),  the  proposed 
location  of  CNG'sChambersburg 
Compressor  Station  in  the  Flex-X/CNG 


Project.  The  proposed  site  is  in  Franklin 
Calmly,  Pennsylvania. 

Parties  to  the  proceeding  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  For  further 
information,  call  Jeff  Geiber,  (202)  208- 
1121. 

Lois  D.  CaskuA, 
Secretary. 
|FR  Doc.  94-22703  Filed  9-13-^94;  8:45  ami 

BtLUNG  CODE  S7t7-01-M 

[Docket  Na  MT94-22-00OI 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

oCprUtllDCT  Of  1994. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  ("Texas 
Eastern")  on  September  1, 1994 
submitted  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Sixth  Revised  Volume  No.  1, 
six  copies  each  of  the  tariff  sheets  listed 
on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  submitted  in 
response  to  Commission  Order  No. 
566.^  Texas  Eastern  states  that  the 
revised  tariff  sheets  (1)  Modify  §  2.4  and 
delete  §  16.3  of  the  General  Terms  and 
Conditions,  which  relate  to  information 
on  the  availability  of  capacity,  (2)  revise 
§  3.2  of  the  General  Terms  and 
Conditions,  which  refiers  to  the 
information  required  for  a  valid  request 
for  transportation  service,  and  (3) 
update  Secdon  16  of  the  General  Terms 
and  Conditions. 

The  proposed  effective  date  of  the 
tariff  sheets  is  October  1, 1994.  Texas 
Eastern  states  that  copies  of  the  filing 
were  served  on  firm  customers  of  Texas 
Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  w:th  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  15,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determiniiig  the  apprnpiiate  action  to 
be  taken,  but  mil  not  S"syb  to  make 
protestants  parties  to  tbr  proceeding. 
Any  person  wishing  to  bec-oroe  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


■  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportattoo  and  AfBliste 
Transactioas.  58  FR  32885  (June  27, 1994].  IB  FERC 
Stats,  a  Regs.  Preambles  Paragntph  30.997  (June  17, 
1994). 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashdi, 

Secretary. 

(PR  Doc  94-22701  Filed  9-13-94;  8:45  aDsl 

B«.UNG  COOE  CTIT-M-M 

[Docket  Mo.  GT94-67-O00i 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Char>ges  In  FERC 
Gas  Tariff 

September  8, 1994. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  ("Texas 
Eastern")  on  September  1. 1994 
submitted  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Sixth  Revised  Volume  No.  1, 
six  copies  each  of  the  tariff  sheets  listed 
on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  pursuant  to 
§  9.1  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC 
GAS  Tariff.  Sixth  Revised  Volume  No. 
1.  the  tariff  sheets  listed  on  Appendix  A 
set  forth  the  Operational  Segment 
Capacity  Entitlements  and  firm  receipt 
point  entitlements  at  Kosciusko, 
Mississippi.  Texas  Eastern  states  that 
the  1 994  Entitlements  were  calculated 
using  the  same  methodology  as  utilized 
to  calculate  the  initial  Entitlements 
which  were  ap{Ht}vad  by  the 
Commission  in  Texas  Eastern's  Order 
No.  636  restructuring  proceedings  in 
Docket  No.  RS92-1 1,  ef  al. 

Texas  Eastern  states  that  in  order  to 
reflect  the  modifications,  it  is 
submitting  Eighth  Revised  Sheet  Nos. 
550,  551,  557,  558,  564,  565,  571.  572, 
600  and  601  and  Ninth  Revised  Sheet 
Nos.  549.  556.  563,  570  and  599  to 
reflect  necessary  modifications  to  S§  9.2, 
9.3,  9^4.  9.5  and  14.4  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1. 

In  addition  to  the  changes  discussed 
above,  Texas  Eastern  states  that  it  is 
sulHnittiiig  Eighth  Revised  Sheet  Nos. 
548.  551,  555.  558.  562,  565,  569,  572, 
577,  580,  583  and  601  to  reflect  the 
modifications  to  §§9.2. 9.3.  9.4.  9.5, 9.9 
and  14.4  necessary  to  reflect  the 
termination  by  its  own  terms  of  an 
executed  service  agreement  with  Texas 
Gas  Transmission  Corporation  (Texas 
Gas)  under  Texas  Eastern's  Rale 
Schedule  FT-1.  Texas  Eastern  states 
that  it  is  representing  this  capacity, 
available  November  1. 1994,  as 
"Available  Firm"  on  the  tariff  sheets. 

The  proposed  effective  date  of  the 
tariff  sheets  is  November  1.  1994.  as 
stated  in  Section  9.1  of  Texas  Eastern's 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1  and  in  accordance  with  the 
termination  of  the  Rate  Schedule  FT-1 


Service  Agreement  with  Texas  Gas. 
Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory. Commissioni  &25 
North  Capitol  Street,  N.E.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  15, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vmhing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D;  CasheU, 
Secretary. 
(FR  Doc.  94-22702 Tiled  9-13-94;  8:45  am) 

BILLING  COOE  6717-01-M 


[Docket  No.  PR94-2O-000] 

Transok  Gas  Transmission  Company; 
Petition  for  Rate  Approval 

Septembers.  1994. 

Take  notice  that  on  August  19, 1994, 
Transok  Gas  Transmission  Company 
(TGTC)  filed  pursuant  to  §  284.123(b)(2) 
of  the  Commission's  regulations,  a 
petition  for  rate  approval  requesting  that 
the  Commission  approve  market-based 
rates  as  fair  and  equitable  for  firm  and 
"  interruptible  transportation  services, 
performed  on  its  North  Louisiana 
System  imder  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

TGTC  states  that  it  is  an  intrastate 
pipeline  vdthin  the  meaning  of  section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  an  intrastate  pipeline  system  in 
the  State  of  Louisiana.  TGTC  proposes 
an  effective  date  of  October  1.  1994. 

Pursuant  to  §  284.123(b){2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rates  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  storage  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opiportunity  for  uritten 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 


§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  September  15, 1994.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  D.  Casheil, 
Secretary. 

[FR  Doc.  94-22698  Filed  9-13-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-374-000) 

Trunkljne  Gas  Co.;  Notice  of  Direct  Bill 
Filing  in  Accordance  With  Gas  Tariff 

September  8, 1994. 

Take  notice  that  on  August  29,  1994 
Trunkline  Gas  Company  (Trunkline) 
submitted  for  fifing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  in  accordance  with  §  27.1 
of  Trunkhne's  FERC  Gas  Tariff,  First 
Revised  Volimie  No.  1,  its  filing  to 
commence  the  disposition  of  the 
remaining  balance  in  its  Account  No. 
191. 

Trunkline  states  that  the  procedures 
set  forth  in  its  Tariff  for  the  direct 
billing  of  these  amounts  are  largely  self- 
implementing  and  already  have  been 
approved  by  the  Commission. 

Trunkline  states  that  a  copy  of  this 
filing  has  been  sent  to  all  affected 
customers,  affected  state  commissions 
and  all  parties  on  the  service  lists  in  the 
proceeding  in  Docket  No.  RP94-356- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Su^et,  N.E.,  Washington, 
D.C,  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  15, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Trunkline's  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 

(FR  Doc.  94-22694  Filed  9-13-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-3S8-000] 

Trunkline  Gas  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  8, 1994. 

Take  notice  that  on  September  1 . 
1 994 ,  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet  proposed  to  become  effective 
September  1, 1993: 

First  Revised  Sheet  .No.  38 

Trunkline  states  that  this  filing  is 
being  made  to  clarify  that  rates  and 
charges  to  Rate  Schedule  SST,  Small 
Shipper  Transportation,  customers 
reflect  the  firm  capacity  reserved. 

Tnmkline  states  that  copies  of  this 
filing  are  being  mailed  to  all  shippers 
subject  to  the  tariff  sheet  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stiwt.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  15.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil. 
Secretary. 

(FR  Doc.  94-22710  Filed  9-13-94:  8:45  ami 
BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5072-1] 

Additional  Data  Available  on  Wastes 
Studied  in  the  Report  to  Congress  on 
Cement  Kiln  Dust 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  Data  Availability  and 
Request  for  Comments. 

SUMMARY:  This  notice  aimounces  the 
availability  for  pubUc  inspection  and 
comment,  of  recently  acquired  data  on 
cement  kiln  dust  studied  in  the 
Agency's  December,  1993,  Report  to 
Congress  on  Cement  Kiln  Dust  (see  59 
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FR  709, 1/6/94).  Pursuant  to  a  proposed 
cnnsent  decree  in  Environmental 
Defense  Fund  (EOF)  v.  Brovmer  (D.C 
Civ.  No.  89-0598).  the  Agency  has 
committed  to  making  a  final  regulatory 
determination  on  whether  this  waste 
stream  should  continue  to  retain  the 
exemption  from  regulation  imder 
Subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  no  later  than 
January  31. 1995.  Specifically,  the 
Agency  and  EDF  filed  a  joint  motion  on 
Jime  27, 1994,  to  modify  the  proposed 
consent  decree  to  specify  the  January 
31, 1995,  deadline. 

DATES:  The  Agency  is  soliciting 
comment  only  on  the  new  data 
described  in  this  notice,  and  is  not 
reopening  the  comment  period  on  the 
Report  to  Congress  on  Cement  Kiln 
Dust.  Public  comments  on  the 
additional  data  will  be  accepted  through 
October  14, 1994.  No  extensions  of  the 
comment  period  will  be  granted. 

ADDRESSES:  Those  persons,  companies 
or  otgani2ations  intending  to  submit 
comments  iot  the  record  must  send  an 
original  and  two  copies  to  the  following 
address:  RCRA  Docket  Information 
Center  (5305).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460.  Please  place  the 
docket  number  F-94-RC2A-FFFFF  on 
your  comments. 

The  additional  data  are  available  for 
public  inspection  at  the  RCRA  docket, 
401  M  Street  SW.,  Washington,  DC. 
Room  M2416,  2nd  fioor,  Waterside 
Mall.  Docket  hours  are  9  a.m.  to  4  px3.. 
Monday  through  Friday,  except  Federal 
holidays.  In  order  to  view  the  docket, 
please  call  (202)  260-9327  to  make  an 
appointment.  Comments  on  the  new 
data  will  be  accepted  through  October 
14, 1994. 

Certaiii  of  the  documents  placed  in 
the  docket  for  this  notice  are  also 
available  in  electronic  format  frcm 
EPA's  Superfund  electronic  bulbi'.i 
board  (CLU-IN).  The  file  names  are: 
CKDl.ZIP.  CKD2.ZIP.  and  CKD3.ZIP, 
and  are  located  in  file  area  #6  (RCKA/ 
Superfund/UST).  The  data  number  is 
(301)  589-8366;  the  voice  number  for 
help  in  using  the  CLIMN  bulletin  board 
is  (301)  589-3368.  Modem  settings  are 
N— 8-1  (parity,  data  bits  and  stop  bit, 
respectively),  and  data  transmission  rate 
up  to  9600  bps. 

FOR  FURTHER  iNFORMATK)N  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline  at  (800)  424-9346  or 
(202)  260-3000;  for  technical 
infnriuatioo  contact  Bill  Scfaocntxim 
(5302VV),  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington. 
DC  20460.  (703)  308-6483. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

RCRA  Section  3001(b)(3)(A)  (i-iii) 
(hereafter  referred  to  as  the  Bevill 
Exemption)  exempts  among  other 
wastes  "cement  kiln  dust  waste"  from 
regulation  under  RCRA  Subtitle  C, 
pending  completion  of  a  Report  to 
Congress  and  a  subsequent  regulatory 
determination  of  whether  such 
regulation  is  warranted.  In  particular. 
Section  8002(o)  of  RCRA  requires  EPA 
to  conduct  a  detailed  and 
comprehensive  study  and  submit  a 
Report  to  Congress  on  the  adverse 
effects  on  human  health  and  the 
environment,  if  any,  of  the  disposal  of 
cement  kiln  dust  waste  (CKD).  Factors 
to  be  considered  include: 

(1)  The  source  and  volumes  of  such 
material  generated  per  year; 

(2)  Present  disposal  practices; 

(3)  Potential  danger,  if  any.  to  human 
health  and  the  enviroimient  from  the 
disposal  of  ICKDJ; 

(4)  Documented  cases  in  whicih 
danger  to  human  health  or  the 
environment  has  been  proved: 

(5)  Ahematives  to  current  disposal 
practices; 

(6)  The  costs  of  such  alternatives; 

(7)  The  impact  of  those  alternatives  on 
the  use  of  natural  resources;  and 

(8)  The  c\irrent  and  potential 
utilization  of  such  materials. 

Based  on  this  mandate,  the  Agency 
conducted  a  study  of  cement  kiln  dust 
waste  and  prepared  the  following 
report:  The  Report  to  Congress  on 
Cement  Kiln  ciust  Waste  (hereafter 
referred  to  as  the  "RTC"  or  "the 
Report"),  released  in  December,  1993. 
This  report  contains  a  detailed  study  of 
cement  kiln  dust.  In  the  RTC,  the 
Agency  presented  and  solicited  public 
comment  on  five  regulatory  options  for 
cement  kiln  dust,  based  on  the  findings 
of  the  RcjHJrt.  These  options  are:  (1) 
Retaining  the  Bevill  exemption  for  CKD; 
(2)  Retaining  the  exemption  and 
entering  into  discussions  with  the 
industry  to  voluntarily  implement  dust 
rec\'cling  technologies,  reduce  waste, 
and  control  certain  off-site  uses;  (3) 
Removing  the  exemption,  but  delaying 
implementation  of  reguktions  to  allow 
the  industry  time  to  employ  pollution 
prevention  options;  (4)  Removing  the 
exemption,  and  implementing 
hazardous  waste  rules  immediately;  and 
(5)  Proniulgating  tailored  regulatory 
standards  under  Subtitle  C  for  the 
management  of  CKD. 

The  Report  to  Congruss  was  signed  by 
the  Administrator  on  December  30. 
1993.  In  an  effort  to  gather  comment  on 
the  Report,  the  Agency  held  a  series  of 
public  meetings  on  February  8, 10,  and 


14.  and  March  7.  9,  ainl  10  with 
representatives  of  the  cement  industry, 
the  hazardous  waste  management 
industry,  regional  and  State 
environmental  authorities,  and  citizen 
groups.  In  additicHi,  the  Agency  held  a 
formal  public  hearing  on  the  Report  in 
Washington,  D.C,  on  February  15, 1904. 
The  public  comment  period  on  the 
Report  closed  on  March  8, 1994.  The 
Agency  has  received  nearly  1100 
comments  on  the  Report.  The  public 
comments  and  the  hearing  transcript  are 
available  for  public  inspection  at  the 
RCRA  docket  (docket  number  F-94- 

RCKA-FTFFF). 

Not  all  information  contaiited  in 
comments  on  the  Report  w^as  considered 
appropriate  for  use  in  these  new 
analyses.  The  reasons  for  not 
considering  specific  data  will  be 
addressed  in  the  Final  Regulatory 
Determinatian,  although  the  general 
reasons  for  not  using  specific  data  are 
summarized  in  the  RCRA  docket  in  a 
preamble  to  the  technical  background 
documents  supportlog  this  Notice. 

n.  Additional  Infonnatioa 

To  supplement  the  information 
included  in  the  1993  RTC  aa  cement 
kiln  dtist  waste,  the  Agency  has 
analyzed  information  submitted  as 
pubhc  comment  on  the  Report,  and 
undertaken  several  data  collection 
efforts.  Analytical  data  on  EPA's  ovwn 
cement  kiln  dust  samples,  sample 
analytical  data  submitted  by  industry  in 
response  to  the  Agency's  1992  RCRA 
§  3007  data  request,  and  sample  analytic 
data  sut»nitted  as  comment  on  the 
Report  has  been  obtained  and  utilized 
by  the  Agency.  Also,  additional 
information  related  to  plant-specific 
environmental  risk  has  been  obtained 
^om  publicly  available  data  sources. 
Furthermore,  information  on 
endangered  species  and  the 
demographic  make-up  (income  and 
ethnicity)  of  populations  around  cement 
manufacturing  facilities  have  been 
obtained  from  various  other  Federal  end 
public  agencies.  The  data  collecttKi 
regarding  these  cement  kiln  dust  wastes 
specifically  address:  waste 
cbaracieristics,  waste  generation, 
environmental  impacts  of  CKD  releases, 
and  potential  environnnsntal  justice 
concerns.  Because  these  new  data  may 
be  utilized  in  the  regulatory  decision- 
making process  for  cement  kiln  dust 
waste,  the  new  data  are  being  placed 
into  the  RCRA  docket  for  public 
inspection  and  comment.  For  all  readers 
to  clearly  distinguish  these  new  data, 
they  have  been  placed  under  a  new 
docket  number:  F-94-RC2A-FFTTF. 
The  Agency  will  provide  a  full  response 
to  comments  on  these  new  data  and  all 


comments  on  the  Report  to  Congress 
when  it  publishes  the  Final  Regulatory 
Determination  on  cement  kiln  dust. 

A  complete  list  of  all  new  materials 
placed  in  the  docket  is  available  from 
the  RCRA  Docket  at  the  address  and 
telephone  number  listed  above.  The 
new  data  include: 

Summary  of  analytical  data  and  data 
validation  reports  on  metals  content  of 
cement  kiln  dust  from  EPA  sampling 
conducted  at  six  cement  manufacturing 
facilities  in  May  1993.  The  as-managed 
cement  kiln  dust  samples  that  were 
collected  during  EPA's  May  1993 
sampling  effort  were  subjected  to 
analyses  for  metals  constituents  (total 
basis)  subsequent  to  the  initial 
analytical  effort.  The  Agency  solicits 
comment  on  this  new  metals  data  and 
bow  it  should  affect  the  Agency's  final 
regulatory  determination. 

A  compendium  of  technical  and 
engineering  information  pertinent  to 
cement  kiln  dust  received  by  EPA  and 
analyzed  since  the  close  of  tiie  public 
comment  period  on  the  Report  to 
Congress.  The  compendium  includes 
statistical  analyses  of  dioxin  and  metals 
analytical  data;  descriptions  of 
regression  models;  the  results  of 
regression  analyses  on  cement  kiln  dust 
composition  data,  kiln  characteristics, 
and  fuel  types  and  usage  rates; 
description  and  results  of  calculations 
of  generation  and  disposal  rates  of 
metals  contained  in  cement  kiln  dust. 

Publicly  available  demographic 
information  from  the  U.S.  Census- 
Bureau  on  income  and  ethnicity 
characteristics  of  populations  living 
around  41  cement  manufacturing 
facilities. 

Materials  obtained  from  public  files  or 
maintained  by  State  regulatory  agencies 
on  specific  cement  manufacturing  sites 
in  Michigan.  Pennsylvania,  and  Te.xas. 
These  materials  focus  on  waste 
characterization  and  environmental 
monitoring  data,  along  with  supporting 
background  information,  and  were  used 
to  compile  new  documented  cases  in 
which  danger  to  human  health  and  the 
environment  has  been  proved  ("damage 
cases").  Specific  information  in  the 
docket  includes  a  description  of  each 
new  damage  case  plus  documentation 
solicited  by  the  Agency  beyond  the 
information  contained  in  the  Report  and  i 
in  comments. 

Materials  related  to  the  Agency's 
assessment  of  CKD  risk  potential, 
including:  (1)  An  expanded  data  base 
(spreadsheet  format)  of  CKD  risk  factors 
for  83  cement  plants  (includes  new 
industry  data  on  waste  quantity, 
characteristics  and  EPA-assembled  data 
from  public  sources  on  plant  locations 
and  potential  receptors);  (2)  preliminary 


results  from  an  expanded  plant-specific 
risk  screening  for  83  plants  and  multiple 
risk  pathways;  (3)  additional  risk 
modeling  results  for  predicted  blood- 
lead  level  effects,  including  revisions  to 
RTC  estimates  based  on  revised  lEUBK 
model  protocol  and  additional  results 
for  sensitivity  scenarios;  (4)  additional 
applications  of  the  RTC  risk  modeling 
results  for  fine  dust  particles  via  the 
direct  inhalation  pathway  showing 
relationships  of  predicted  dust 
exposures  to  the  National  Ambien4  Air 
quality  Standards  for  fine  particles;  (5) 
an  analysis  of  the  prevalence  of  karst 
terrain  and  implications  for  the 
Agency's  groundwater  pathway  risk 
assessments;  and  (6)  an  analysis  of  the 
proximity  and  prevalence  of  threatened 
and  endangered  species  to  cement 
plants. 

Materials  related  to  the  Agency's 
analysis  of  the  costs  and  impacts  of 
alternative  CKD  management  practices, 
including:  (1)  A  summary  of  industry- 
submitted  data  on  cement  kiln  dust 
waste  land  management  costs;  (2)  data' 
on  costs  of  off-site  CKD  land  disposal; 
and  (3)  revised  costs  for  the 
Passamaquoddy  Technology  flue  gas 
scrubber  recovery  system. 

The  Agency  solicits  comments  on  all 
aspects  of  the  information  sources 
described  in  this  Notice.  All  comments 
on  new  data  received  by  the  close  of  the 
comment  period  will  be  considered  by 
the  Agency  when  making  a  final 
regulatory  determination  on  cement  kiln 
dust  waste.  Comments  will  be  accepted 
and  considered  only  on  the  new  data 
specifically  identified  under  the  above 
docket  number.  EPA  will  not  consider 
comments  in  response  to  this  notice  on 
the  1993  Report  to  Congress  and  data 
and  analyses  presented  therein.  In 
addition,  since  EPA  is  required  to  reach 
a  final  regulatory  determination  by 
January  31,  1995,  no  time  extension  to 
the  comment  period  will  be  granted. 

Dated:  September  8,  1994. 
Elliott  P.  Laws, 

Assistant  Administrator.  Office  of  Solid  Waste 
and  Emergency  Response. 

[FR  Doc.  94-22720  Filed  9-13-94;  8:45  am] 
BILLING  CODE  SS60-60-P 


,[FRL-6071-fl] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetin9(s)  Open  Meettng(s) 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 


are  Eastern  Time.  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office. 

Environmental  Futures  Committee 

The  Environmental  Futures 
Committee  (EEC)  of  the  Science 
Advisory  Board  (SAB)  will  conduct  two 
public  meetings  one  on  October  5. 1994 
at  Crystal  Station,  2500  Jefferson  Davis 
Highway,  Arlington.  VA  and  a  second 
on  October  24.  1994  at  the  Washington 
Information  Center,  EPA  Headquarters, 
Room  3  North.  401  M  Street,  S.W. 
Washington,  DC.  All  meetings  will 
begin  at  approximately  8:30  am  and 
adjourn  daily  by  5:00  pm. 

"The  Environmental  Futures 
Committee  (EFC)  was  formed  by  the 
SAB  at  the  request  of  Administrator 
Browner  to  assist  the  Agencv  in 
anticipating  environmental  problems, 
issues  and  opportunities.  The  charge  to 
this  Committee  includes:  developing  a 
procedure  for  short  and  long-term 
forecasting  of  natural  and  anthropogenic 
developments  which  may  affect 
environmental  quality  and  its 
protection;  develop  detailed 
examinations  procedures  and  apply 
them  to  some  future  developments;  and 
draw  implications  from  the 
examinations  of  future  developments 
and  recommend  actions  for  EPA  to 
address  them.  At  these  meetings,  the 
EFC  will  discuss  its  draft  report  and 
those  of  the  SAB  Standing  Committees. 

These  meetings  are  open  to  the 
public,  but  seating  is  fimited  and 
available  on  a  first  come  basis.  .\ny 
member  of  the  pubUc  wishing  further 
information  concerning  the  meetings  or 
who  wishes  to  submit  oral  or  written 
comments  (at  lea^  25  copies)  should 
contact  one  of  the  Designated  Federal 
Officials,  Dr.  Edward  Bender.  Science 
Advisory  Board  (Mail  Code  1400F).  U.S. 
Environmental  Protection  Agencv.  401 
M  Street.  SW.  Washington,  DC  20460; 
telephone  (202)  260-2562;  FAX  (202) 
260-7118,  or  via  the  bitemet  at 
BENDER.EDWARD 
@EPAMAU^EPA.GOV. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  five 
minutes. 

For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
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speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  25  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  September  1,  1994. 
Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board. 
IFR  Doc.  94-22725  Filed  9-13-94;  8:45  am) 
BiLUMOCOOE  6560-SO-P 

[PF-609;  FRL-4911-6] 

Ecogen,  Inc.;  Filing  of  Pesticide 
Petition 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  from 
Ecogen.  Inc.,  a  pesticide  petition  (PP) 
proposing  to  amend  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  Bacillus 
thuringiensis  subspecies  kurstake  strain 
EG7673  (Raven  Bioinsecticide)  in  or  on 
all  raw  agricultural  commodities. 
DATES:  Comments,  identified  by  the 
document  control  number  (PF-609), 
must  be  received  on  or  before  October 
14, 1994. 

ADDRESSES:  By  mail,  submit  wTitten 
comments  on  this  notice,  identified  by 
the  document  control  number  (PF-609), 
to:  Public  Response  and  Program 
Resources  Branch,  Field  Operations    . 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  In  person,  bring  comments 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marldng  any 
part  or  all  of  that  information  as 


"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for. 
inclusion  in  the  pubHc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  this  notice  and  any 
written  comments  will  be  available  for 
pubhc  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton.  Product  Manager  (PM 
18).  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)-305-7690. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  that  PP  4F4339 
has  been  filed  with  EPA  by  Ecogen,  Inc., 
2005  Cabot  Boulevard  West,  Langhome, 
PA  19047-1810,  proposing  to  amend  40 
CFR  part  180  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  Bacillus  thuringiensis 
subspecies  kuistaki  strain  EG7673 
(Raven  Bioinsecticide)  in  or  on  all  raw 
agricultural  commodities.  This  is  the 
first  petition  to  establish  a  regulation 
under  40  CFR  part  180  for  a  viable 
microbial  pesticide  that  has  been 
developed  in  recombinant  DNA 
technology. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Authority;  21  U.S.C.  346a  and  348. 
Dated:  September  7, 1994. 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  94-22722  Filed  9-13-94;  8:45  am) 
BILLING  CODE  6560-SO-F 


(PF-605;  FRL-4904-71 

Pesticide  Tolerance  Petitions;  Filings 
and  a  Withdrawal 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  two 
filings  of  pesticide  petitions  proposing 
the  establishment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  agricultural 
commodities.  This  notice  also 
aimounces  the  withdrawal  of  a  food 
additive  petition  without  prejudice  to 
future  filing. 

ADDRESSES:  By  mail,  submit  wrritten 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  QA  #2, 1921 
Jefferson  Davis-Hwry.,  Arlington,  VA    . 
22202.  ' ' 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.,    . 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  hi 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
-telephone  number: 


Product  Manager 

Office  location/telephone  nunv 
tier 

Address 

Georae  LaRocca  (PM  13) 

Rm.    202,    CM    #2,    703-305- 

6100. 
Rm.    213,    CM    #2,    703-305- 

7690. 
Rm.    229,    CM    #2,    703-305- 

5540. 

1921  Jefferson  Davis  Hwy.,  Arlington,  VA. 

Ptii)  Hutton  (PM  18) 

Do. 

Cvnttiia  Giles-Parker  (PM  22) .t .' 

Do. 

JMI 


SUPPLEMENTARY  IHf ORMATIOH:  EPA  has 

received  two  pesticide  petition  filings 
and  a  request  to  withdraw  a  food 
additive  petition  without  prejudice  to 
future  filing  ^  follows: 

Filings 

1.  PP4F4331.  Monsanto  Co..  700 
Chesterfield  Parkway  North,  St.  Louis. 
MO  63198,  has  filed  PP  4F4331 
proposing  to  amend  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  the  plant 
pesticide  Bacillus  thuringiensis  var 
kurstaki  delta  endotoxin  protein  as 
produced  by  the  CrylA(c)  gene  and  its 
controlling  sequences.  (PM  18) 

2.  PP  8F3635.  ATL  Enterprises.  Inc.. 
3601  Garden  Brook.  Dallas.  TX  75234. 
proposes  to  amend  40  CFR-part  180  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  Aqueous 
extract  of  roots,  galls,  and  bark  from 
Ppinta  Lindhimer,  Quercus  Placata, 
Rhus  Aromatica.  and  Rhizophoria 
Mangle  when  used  as  a  plant  regulator 
in  soil  and/or  foliar  applications  in  or 
on  all  raw  agriculturad  commodities. 
This  notice  originally  appeared  in  the 
Federal  Renter  of  October  12.  1988  (53 
FR  39783).  (PM  22) 

Withdrawal  of  Petition 

3.  FAP  3H5679.  hi  a  notice  issued  in 
the  Federal  Register  of  October  21,  1993 
(58  FR  54357),  it  was  announced  that 
Zeneca  AG  Products,  P.O.  Box  751. 
Wilmington.  DE  19897,  had  filed  the 
food  additive  petition  proposing  to 
amend  40  CFR  part  185  to  establish  a 
food/ feed  additive  regulation  <o  permit 
residues  of  the  insecticide  l-alpha(S)- 
{+),  3-alpha(Z)-(  ±)-cyano(3- 
phenoxj-pheny l)methyl  3-(2-chloro-  • 
3.3.3-trifluoro-l-propenyl)-2,2- 
dim.ethylcyclopropanecarboxylate 
(lambda-cyhalothhrin)  for  use  in  food- 
handling  estabUshments.  Zeneca  AG 
Products  has  notified  EPA  that  it 
requests  that  the  petition  be  withdrawn 
writhoutprejudicfe  to  fiiture  filing.  (PM 
13) 

AiUhority:  7  U.S.C.  136a. 
Dated:  August  12, 1994. 

Lois  Rossi, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Progmms. 

(FR  Doc.  94:-22724  Filed  9-13-94:  8:45  am) 
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[OPP-50794;  FRL-4909-21 

Issuance  of  Expeffmental  Use  Permits 

agency:  Enrironinental  Protection 
Agency  (EPA). 


ACTION;  Notice. 


SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  172,  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
MSt.,SW.,  Washington,  DC  20460.    - 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMEMTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

241-EUP-126.  Issuance.  American 
Cyanamid  Company .  P.O.  Box  400, 
Princeton,  NJ  08543-0400.  This 
experimental  use  permit  allows  the  use 
of  the  insecticide/miticide  4-bromo-2-(4- 
chlorophenyl)-l-{ethoxymethyl)-5- 
(trifluoromethyl)-lH-pyrrole-3- 
carbonitrile  on  3,990  acres  of  cotton  to 
evaluate  the  control  of  various  pests. 
The  program  is  authorized  only  in  the 
STtates  of  Alabama.  Arkansas,  Arizona. 
Cahfomia.  Florida.  Georgia.  Louisiana. 
Mississippi.  North  (Carolina,  South 
Carolina.  Tennessee,  and  Texas.  The 
experimental  use  permit  is  efiective 
from  February  28, 1994  to  February  28, 
1995.  A  temporary  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
cottonseed  has  been  established. 
(Dennis  Edwards.  PM  19.  Rm.  207. 
CM#2.  (703-305-6386)) 

56336-EUP-2.  Extension.  Consep 
Membranes.  Inc..  213  S.W.  Columbia 
St..  Bend.  OR  97702-1013.  This 
experimental  use  permit  allows  the  use 
of  765  pounds  of  the  pheromone  (E.£)- 
8.10-dodecadien-l-ol  on  11.950  acres  of 
apples,  pears,  and  walnuts  to  evaluate 
the  control  of  codUng  moth.  The 
program  is  authorized  only  in  the  States 
of  Arizona,  California,  Colorado, 
Connecticut,  Delaware,  Georgia.  Idaho, 
Illinois,  Indiana,  Kentucky,  Maine, 
Maryland,  Massachusetts,  Michigan, 
Miimesota,  New  Hamp^ire,  New 
Jersey,  New  Mexico.  New  York,  North 
Carolina,  Ohio,  Oregon,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Te.xas, 
Utah.  Vermont,  Virginia,  Washington, 
West  Viiginia.  and  Wisconsin.  The 
experimental  use  permit  is  effective 
&t)m  November  1. 1993  to  December  30, 
1994.  A  temporary  exemption  from  the 
requirement  of  » tolerance  for  residues 
of  the  active  ingredient  in  or  on  apples, 
pears,  «nd  wafaiuts  has  been  estabhshed. 


(Phil  Hutton.  PM  18,  Rm.  213,  CM  #2, 
(703-305-7690)) 

62719~EUP-S.  Renewal.  DowElanco. 
9002  Purdue  Road,  Indianapofis,  IN 
46268.  This  experimental  use  permit 
allows  the  use  of  250  pounds  of  the 
herbicide  3,5,6-trichloro-2- 
pyridinyloxyacetic  acid,  triethylamine 
salt  on  2,000  acres  of  rice  to  evaluate  the 
control  of  various  broadleaf  weeds.  The 
program  is  authorized  only  in  the  States 
of  Arkansas,  California,  Louisiana, 
Mississippi,  Missouri,  and  Texas.  The 
experimental  use  permit  is  effective 
from  May  18, 1994  to  June  23, 1995.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  rice  (grain  and 
straw)  has  been  established.  (Robert 
Taylor,  PM  25,  Rm.  241,  CM  #2,  (703- 
305-6800)) 

62719-EUP-25.  Issuance.  DowElanco. 
9002  Purdue  Road.  Indianapolis.  IN 
46268.  This  exf>erimental  use  permit 
allows  the  use  of  105  grams  of  the 
insecticide/miticide  N(((3.5-dichloro-4- 
(1,1.2.2- 

tetrafluoroethoxy)phenyl)amino) 
carbonyl)-2,6-difluorobenzamide  on 
different  termite  populations  under 
different  climatic  and  geographic 
conditions  to  evaluate  the  control  of 
termites.  The  program  is  authorized 
only  in  the  States  of  Alabama,  Arizona, 
California,  Florida,  Georgia,  Hawaii, 
Illinois,  Indiana,  Kentucky,  Louisiana, 
Maryland,  Missouri,  New  Jersey.  New 
York.  North  Carolina.  Ohio. 
Pennsylvania.  South  Carolina, 
Tennessee.  Texas,  and  Virginia.  The 
experimental  use  permit  is  effective 
from  December  15. 1993  to  March  15, 
1995.  (Robert  Taylor,  PM  25,  Rm.  241, 
CM  #2,  (703-305-6800)) 

352-EUP-152.  Renewal.  E.I.  duPont 
deNemours  and  Company,  Inc., 
Agricultural  Products,  P.O.  Box  8O03fi. 
Wihnington,  DE  19880-0038.  This 
experimental  use  permit  allows  the  use 
of  650  pounds  of  the  insecticide 
phosphorothioic  acid,  0,0-diethyl  O- 
(l,2,2,2-tetrachloroethyl)ester  on  4.000 
acres  of  com  to  evaluate  the  control  of 
various  insects.  The  program  is 
authorized  only  in  the  States  of 
Colorado,  Illinois,  Indiana,  Iowa, 
Kansas,  Nebraska,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  January  24, 1994  to  January  24, 
1995.  A  temporary  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
field  com  (fodder,  forage,  and  grain)  has 
been  established.  (Deimis  Edwards,  PM 
19,  Rm  207,  CM  #2,  (703-305-6386)) 

618-EUP-13.  Amendedy'Renewal. 
Merck  and  Company,  Inc.,  P.O.  Box  450, 
Three  Bridges,  NJ  08887-0450.  This 
experimental  use  pemiit  allows  the  use 
of  11.25  pounds  of  the  insecticide/ 
miticide  abamectin  and  its  delta  8.9-        I 
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isomer  on  225  acres  of  apples  to 
evaluate  the  control  of  various  insects 
and  mites.  The  program  is  authorized 
only  in  the  States  of  California, 
Colorado,  Idaho,  New  Jersey,  New  York, 
North  Carolina,  Maine,  Michigan,  Ohio, 
Oregon,  Pennsylvania,  Virginia. 
Washington,  and  West  Virginia.  The 
experimental  use  permit  is  effective 
from  May  1,  1994  to  December  31, 1994. 
A  temporary  tolerance  for  residues  of 
the  active  ingredient  in  or  on  apples  has 
been  established.  (George  LaRocca,  PM 
13,  Rm.  204.  CM  #2,  (703-305-6100)) 

3125-EUP-202.  Renewal.  Miles,  Inc., 
Agricultural  Division,  P.O.  Box  4913, 
Kansas  City,  MO  64120.  This 
experimental  use  permit  allows  the  use 
of  700.0  and  35.0  pounds  of  the 
insecticides  0-(2-(l.l-dimethylethyl)-5- 
pyrimidinyl)  0-ethyl  0-(l- 
methylethyUphosphorothioate  and 
cyfluthrin,  respectively  on  4,800  acres 
of  corn  to  evaluate  the  control  of  com 
rootworm  larvae  (northern,  southern, 
and  western),  cutworms,  seedcom 
beetle,  seedcom  maggot,  white  grubs, 
and  wireworms.  The  program  is 
authorized  only  in  the  States  of 
Colorado,  Illinois,  Indiana,  Iowa. 
Kansas,  Michigan,  Minnesota,  Missouri, 
Nebraska,  Ohio,  Pennsylvania,  South 
Dakota,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  March  21. 1994  to  December  31. 
1994.  Temporary  tolerances  for  residues 
of  the  active  ingredients  in  or  on  com 
have  been  established.  (Robert  Forest, 
PM  14,  Rm.  219.  CM  #2,  (703-305- 
6600)) 

524-EUP-84.  Issuance.  Monsanto 
Agricultural  Company,  800  North 
Lindbergh  Blvd.,  St.  Louis,  MO  63167. 
This  experimental  use  permit  allows  the 
use  of  4.13  pounds  of  the  herbicide 
methyl  5-{((4,6-dimethoxy-2- 
pyrimidinyi) 

amino]carbonylaminosulfonyl}-3- 
chloro-l-methyl-l-H-pyrazole-4- 
carboxylate  on  100  acres  of  milo  (grain 
sorghum)  to  evaluate  the  control  of 
various  broadleaf  weeds.  The  program  is 
authorized  only  in  the  States  of  Kansas 
and  Nebraska.  The  experimental  use 
permit  is  effective  from  May  6, 1994  to 
May  6,  1995.  This  permit  is  issued  with 
the  limitation  that  all  treated  crops  are 
destroyed  or  used  for4'esearch  purposes 
only.  (Joanne  Miller.  PM  23,  Rm.  237. 
CM  #2.  (703-305-7830)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 


purposes  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
hohdays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  August  26. 1994. 
Lois  Rossi, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  94-22723  Filed  9-13-94;  8:45  ami 
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[OPP-34064;  FRL-4908-9] 

Reregistration  Eligibility  Decision 
Document  for  Maleic  Hydrazlde; 
Availability  for  Comment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availabiHty  of 

Reregistration  Eligibility  Decision 

document;  opening  of  public  comment 

period. 

SUMMARY:  This  Notice  announces  the 
availability  of  the  Reregistration 
Eligibility  Decision  (RED)  document  for 
the  following  active  ingredient  from  List 
A.  and  this  notice  also  starts  a  60-day 
public  conunent  period.  The  RED  for  the 
chemical  listed  are  the  Agency's  formal 
regulatory  assessments  of  the  health  and 
envirorunental  data  base  of  the  subject 
chemical  and  present  the  Agency's 
determination  regarding  which 
pesticidal  uses  are  eligible  for 
reregistration. 

DATES:  Written  comments  on  the  RED 
must  be  submitted  by  November  14, 
1994. 

ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
■■OPP-34064"  and  the  case  number, 
should  be  submitted  to:  By  mail:  OPP 
Pesticide  Docket,  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506r).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  S.W:, 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  OPP  Pesticide 
Docket,  Rm.  1132,  Crystal  Mall  2 
(CM#2),  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  above  listed 
RED  document  should  be  directed  to  the 
appropriate  Chemical  Review  Manager: 
Maleic  Hydrazide  -  Susanna  Cerrelli  -  (703) 
308-8077 

Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 


part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.^ 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  • 
without  prior  notice.  The  public  docket 
and  docket  index  will  be  available  for 
public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  has  issued  Reregistration 
Eligibility  Decision  (RED)  document  for 
the  pesticidal  active  ingredient  fisted 
above.  Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  as 
amended  in  1988,  EPA  is  conducting  an 
accelerated  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
sure  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  the 
chemical  listed  above  is  substantially 
complete.  EPA  has  determined  that  all 
currently  registered  products  subject  to 
reregistration  containing  these  active 
ingredients  are  eligible  for 
reregistration. 

List  A  -  • 

Case  0381  -  Maleic  Hydrazide 

To  request  a  copy  of  any  of  the  above 
listed  RED  docimient,  or  a  RED  Fact 
Sheet,  contact  the  OPP  Pesticide  Docket. 
Public  Response  and  Program  Resources 
Branch,  in  Rm.  1132  at  the  address 
given  above  or  call  (703)  305-5805. 

All  registrants  of  products  containing 
the  listed  active  ingredient  have  been 
sent  the  appropriate  RED  document  and 
must  respond  to  labeling  requirements 
and  product  specific  data  requirements 
(if  applicable)  within  8  months  of 
receipt.  Products  containing  the  other 
active  ingredients  will  not  be 
reregistered  until  adequate  product 
specific  data  have  been  submitted  and 
all  necessary  product  label  changes  are 
implemented. 

The  reregistration  program  is  being 
conducted  under  Corigressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
these  REDs  as  final  documents  with  a 
60-day  comment  period.  Although  the 
60-day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  RED.  AH  comments  will  be  carefullv 


considered  by  the  Agency.  If  any 
comment  significantly  affect  a  RED,  EPA 
will  amend  the  RED  by  publishing  the 
amendment  in  the  Federal  Register. 

List  of  Subjects 

Environmental  protection. 
Dated:  August  26. 1994. 

lay  S.  EUenberger, 

Acting  Director,  Special  Review  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 

IFR  Doc.  94-22444  Filed  9-13-94;  8:45  am| 
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[OPP-64024;  FRL  4902-3] 

Cancellation  of  Pesticides  for  Non- 
Payment  of  1994  Registration 
Maintenance  Fees 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Since  the  amendments  of 
October,  1988,  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
has  required  payment  of  an  annual 
maintenance  fee  to  keep  pesticide 
registrations  in  effect.  The  fee  due  last 
January  15  has  gone  unpaid  for  about 
1.480  registrations.  Section  4(i)(5)(D)  of 
FIFRA  provides  that  the  Administrator 
may  cancel  these  registrations  by  order 
and  without  a  hearing;  orders  to  cancel 
all  but  a  few  of  them  have  been  issued 
within  the  past  few  days.  The  Agency  is 
deferring  cancellation  for  certain  of 
these  registrations,  however,  to  permit 
time  for  affected  users  to  explore 
altematives  to  cancellation  directly  with 
the  registrants. 

DATES:  Reports  of  agreements  to  support 
continued  registration  or  transfer  of  the 
registrations  for  which  cancellation  is 
being  deferred  must  be  received  by 
December  13,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
report  agreements  to  support  continued 
registration  of  any  of  the  products  for 
which  cancellation  has  been  deferred, 
for  instructions  on  pa>Tnent  of 
delinquent  maintenance  fees  for  these 
products,  or  for  further  information  on 
the  maintenance  fee  program  in  general, 
contact  by  mail;  John  Jamula,  Office  of 
Pesticide  Programs  (7504C), 
Environmental  Protection  Agency,  401 
M  St..  SW,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Room  226,  Cr>'stal  Mall  No.  2.  1921 
Jefferson  Davis  Highway  South. 
Arlington.  VA  22202.  (703)  305-6426. 
SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

Section  4(i)(5)  of  FIFRA  as  amended 
in  October,  1988,  and  again  in 
December,  1991  requires  that  all 
pesticide  registrants  pay  an  annual 
registration  maintenance  fee,  due  by 
January  15  of  each  year,  to  keep  their 
registrations  in  effect.  This  requirement 
applies  to  all  registrations  granted  under 
section  3  as  well  as  those  granted  under 
section  24(c)  to  meet  special  local 
needs.  Registrations  for  which  the  fee  is 
not  paid  are  subject  to  cancellation  by 
order  and  without  a  hearing. 

The  1990  Farm  Bill  amended  FIFRA 
to  allow  the  Administrator  to  reduce  or 
waive  maintenance  fees  for  minor 
agricultural  use  pesticides  when  she 
determines  that  the  fee  would  be  likely 
to  cause  significant  impact  on  the 
availability  of  the  pesticide  for  the  use. 
The  Agency  has  waived  the  fee  for  42 
minor  agricultural  use  registrations  at 
the  request  of  the  registrants.  The 
Agency  has  identified  11  other 
registrations  for  which  the  maintenance 
fee  was  not  paid  and  for  which  no 
waiver  was  requested  that  fall  into  this 
category,  and  is  deferring  cancellation  of 
these  registrations  for  a  period  of  90 
days.  Section  III  contains  a  list  of  these 
registrations  and  their  vulnerable  minor 
uses,  along  with  instructions  for 
preventing  their  cancellation. 

In  late  November,  1993,  all  holders  of 
either  section  3  registrations  or  section 
24(c)  registrations  were  sent  lists  of  their 
active  registrations,  along  with  forms 
and  instructions  for  responding.  They 
were  asked  to  identify  which  of  their 
registrations  they  wished  to  maintain  in 
effect,  and  to  calculate  and  remit  the 
appropriate  maintenance  fees.  Most 
responses  were  received  by  the  statutory 
deadline  of  January  15.  A  notice  of 
intent  to  cancel  was  sent  in  mid-March 
to  companies  who  did  not  respond  and 
to  companies  who  responded,  but  paid 
for  less  than  all  of  their  registrations. 
Late  paj-ments  of  the  fees  were  accepted 
until  April  15,  when  the  actual  process 
of  cancellation  was  begun. 

Since  mailing  the  notices.  EPA  has 
maintained  a  toll-free  inquiry  number 
through  which  the  questions  of  affected 
registrants  have  been  answered. 

Maintenance  fees  have  been  paid  for 
about  16,925  section  3  registrations,  or 
about  94  percent  of  the  registrations  on 
file  in  December.  Fees  have  been  paid 
for  about  2.400  section  24(c) 
registrations,  or  about  84  percent  of  the 
total  on  file  in  November.  Cancellations 
Jor  non-payment  of  the  maintenance  fee 
affect  about  1000  section  3  registrations 
and  about  480  section  24(c) 
registrations. 


II.  Product  Cancellations  Not  Affecting 
Status  of  Active  Ingredient 

Oiu-  analyses  indicate  that  many  of 
these  cancellations  are  simple 
housekeeping  transactions,  unlikely  to 
affect  pesticide  markets  or  users.  For 
e.xample,  more  than  80  percent  of  the 
section  3  registrations  for  which  no  fee 
was  paid  are  no  longer  in  production, 
and  their  disappearance  from  the  market 
will  cause  no  adverse  impact. 

Although  we  do  not  have  comparable 
production  data  for  them,  we  believe 
that  most  of  the  canceled  24(c) 
registrations  for  special  local  needs  are 
similarly  obsolete.  Over  60  percent  of 
them  were  originally  issued  before 
1988-most  for  a  finite  period  which  has 
long  since  expired.  We  also  know  that 
a  large  proportion  have  been  made 
obsolete  by  subsequent  section  3 
registjaticns  for  the  same  uses. 

The  remaining  registrations.  276 
section  3  registrations  and  158  section 
24(c)  registrations  issued  in  the  past  5 
years,  have  been  the  principal  focus  of 
our  further  impact  analyses.  In  all  cases 
but  five  section  3  registrations  discussed 
in  section  III  below,  the  active 
ingredients  will  remain  available  in 
other  registered  products.  We  anticipate 
two  types  of  impact  for  the  bulk  of  these 
cancellations.  First,  some  of  these 
disappearing  registrations  will  be 
survived  in  the  market  by  substantially 
identical  registrations.  These 
substantially  identical  products  may 
-not.  however,  be  readily  available 
wherever  a  disappearing  product  was 
sold,  so  there  may  be  local  or  regional 
dismptions  while  distribution  pattems 
are  adjusted.  We  expect  these 
dismptions  to  be  minor  and  temporarj-. 

The  cancellation  orders  generally 
permit  registrants  to  continue  to  sell  and 
distribute  existing  stocks  of  the  canceled 
products  until  the  due  date  for  the  ne.vt 
annual  registration  maintenance  fee. 
Januar\'  15.  1995.  Existing  stocks 
already  in  the  hands  of  dealers  or  users, 
however,  can  generally  be  distribtited, 
sold  or  used  legally  until  they  are 
exhausted.  Existing  stocks  are  defined 
as  those  stocks  of  a  registered  pesticide 
product  which  are  currently  in  the 
United  States  and  which  have  been 
packaged,  labeled  and  released  for 
shipment  prior  to  the  effective  date  of 
the  action. 

The  exceptions  to  these  general  rules 
are  cases  where  more  stringent 
restrictions  on  sale,  distribution,  or  use 
of  the  products  have  already  been 
imposed,  through  Special  Reviews  or 
other  Agency  actions.  These  general 
provisions  for  disposition  of  stocks 
should  ser\'e  in  most  cases  to  cushion 
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the  impact  of  these  cancellations  while 
the  market  adjusts. 

Second,  in  some  cases  luiique  non- 
agricultural  uses  will  disappear, 
although  the  active  ingredients  will 
remain  available  for  different  uses  in  ^ 
other  products.  When  this  situation 
occurs,  there  may  be  more  serious 
impacts  on  users  of  the  canceled 
products.  Once  again,  existing  stocks  of 
the  canceled  products  already  jn 
channels  of  trade  will  be  usable  to 
mitigate  these  impacts  in  the  short  term. 
For  the  longer  term  the  mechanisms  of 
section  3  amendments  and  24(c) 
registrations  will  remain  available  to 
obtain  replacement  registrations. 

Neither  of  these  types  of  impact 
leaves  users  without  the  means  to 
replace  lost  registrations;  neither  is 
considered  to  justify  further  deferral  of 
cancellations  for  non-payment  of  the 
maintenance  fee.  Thus  all  these 


registrations  for  which  the  active 
ingredient  will  remain  in  other  products 
have  been  canceled. 

in.  Cancellations  Leading  to 
Disappearance  of  Minor  Agricultural 
Uses 

A  third  type  of  impact  arises  in  cases 
where  unique  agricultural  uses  woidd 
disappear.  The  1990  Farm  Bill  amended 
FIFR.\  to  allow  the  Administrator  to 
reduce  or  waive  maintenance  fees  for 
minor  agricultural  uses  when  she 
determines  that  the  fee  would  be  likely 
to  cause  significant  impact  on  the 
availability  of  the  pesticide  for  the  use. 
The  Agency  waived  the  fee  for  42 
registrations  at  the  request  of  the 
registrants.  The  Agency  has  also 
identified  11  more  registrations  for 
minor  agricultural  uses  for  which  the 
maintenance  fee  was  not  paid  and  for 
which  no  waiver  was  requested,  and 


will  defer  cancellation  of  these 
registrations  for  90  days  to  permit 
affected  users  to  explore  alternatives  to 
cancellation.  If  the  Agency  is  notified 
within  90  days  of  this  notice  at  the 
address  given  above  either  (1)  that  the 
registrant  will  continue  to  support  the 
registration,  or  (2)  that  an  agreement  has 
been  reached  to  transfer  the  registration 
to  another  party,  we  will  waive  the  1994 
maintenance  fee  and  retain  the 
registration  in  full  active  status.  It 
should  be  emphasized,  however,  that 
any  such  registrations  would  still  be 
subject  to  all  requirements  for 
reregistration,  including  reregistration 
fees  (except  as  they  may  be  reduced 
through  the  statutory  provisions  for 
small  businesses  or  low  vohune  uses). 

The  11  registrations  containing  a 
disappearing  minor  agricultural  use  are 
grouped  by  active  ingredient  in  the 
following  Table  1 : 


Table  1.  —  Products  Regjstered  for  a  DiSAPPEARiNG  Minor  Agricultural  Use  wHtCH  are  PENOtNO 
Cancellatkdn  for  Non-Payment  of  1994  REGtsTRATiON  MAtNTENANCE  Fee 


JMI 


Ctiemical  Name 

Registration  No. 

Product  Name 

Site 

Acetic  acid,  (2,4-dictiJofophenoxy)-,  2- 
ethyltiexyt  ester. 

010292-OO032 

Venus  Selective  Weed  KiBer 

Bartey  (spring)  (foliar  treatment) 
Wheat  (winter)  (loliar  Treatment) 

A&phatic  petroleurn  hydrocartons 

005967-00128 

Dormant  Emuiston 

Almonds  (dormant  application) 

Apples  (dofmant) 

Pears  (delayed  dormant  application) 
Apricots  (domiant  appOcatton) 

Cherries  (dcmtant  application) 
Nectarines  (dormant  application) 

_ 

Peaches  (dormant) 

- 

•- 

Plums  (domr»an»  application) 
Prunes  (dormartf  application) 

005967-00155 

Superior  993  Oil  Spray 

Almonds  (delayed  dormant  apphca- 
tion) 

Apples  (lokar  treatment) 

Pears  (foliar  treatment) 

Apricots   (delayed  dorrr>ant   applica- 
tion) 

Nectarines  (delayed  dormant  applica- 
tion) 

Peaches  (delayed  dormant  applica- 
tion) 

Plums  (delayed  donnant  appficafcon) 

Prunes  (delayed  dormant  treatment) 

- 

049074-00003 

Mtchtin    -MA-2-    Mettwxychlor    Elm 
Tree  Spray  Insecticide. 

Soybeans  (forage)  (foliar  treatment) 

2.2-DichlofOV)nyl  dimethyl  phosphate 

005602-00171 

Lettialaire  A-50 

Peanut  Storage  Areas 

0,0-Diethy1    0■(2-tsopfopyl-6-methy^ 
4-pyrimtdinyO  phosphorothioate. 

000550-00136 

NAMCO  Diazirwn  4e 

Crtron  (citrus)  (bad*  treatment) 
Grapefruit  (t>atV  treatment) 

. 

Kumquat  (basal  baiV  treatment) 

■• 

Lemons  ifiatk  treatment) 
Limes  (bark  treatment) 

TABLE  1 .  —  Products  Registered  for  a  Disappearing  Minor  Agricultural  Use  which  are  Pending 
Cancellation  for  Non-Payment  of  1994  Registration  Maintenance  Fee— Continued 


Chemical  Name 

Registration  No. 

Product  Name 

ate 

- 

Oranges  (bark  treatment) 

- 

Tangelos  (bark  treatment) 

Tangerines  (bark  treatment) 

Cherries  (sweet)  (postharvest) 

014775-00018 

Diazinon  AG  50  Insecticide 

Beans    (forage-fodder)    (foliar  treat- 
ment) 

0,0-Dimethyl   phosphorodithioate   of 
diethyl  mercaptosuccinate. 

011773-00006 

Cornbelt  Malathion  57 

Blackt)emes  (foliar  Treatment) 
Boysenberhes  (foliar  Treatment) 

*" 

Dewbemes  (foliar  Treatment) 
Loganberries  (foliar  Treatment) 

- 

Raspbenies  (foliar  Treatment) 
Walnuts  (bait  application) 

Methoxychlor                      (2,2-bis{p- 
methoxypheny  1)- 1,1.1 - 
trichloroethane ). 

049074-00003 

Mlchfin  "MA-2"  Methoxychlor  Elm 
Tree  Spray  Insecticide. 

Soybeans  (forage)  (foliar  treatment) 

1-Naphthyl-W-methylcart)amate 

000299-00220 

C.J.  Martn  Dipel  and  Sevin  for  Insect 
Control  In  Garden 

Beets,  Garden  (leafy  vegetable) 

Sodium  dichlofo-s-triazinetrione 

063287-00001 

Mr.O's  Sanitizing  Tablets 

Busht)ernes  (foliar  Treatment) 
Strawbenies  (foliar  treatment) 

' 

Citrus  (dormant  application) 

Nectarines  (foliar  treatment) 

-     ■ 

ft 

Peaches  (foliar  treatment) 

Alfalfa  (seed  treatment) 

cis-W-Trichloromethylthio-4- 
cyctohexene-1 ,2-dicartX)xlmide. 

000407-00290 

Imperial  Captan  50W 

Pears  (foliar  treatrr^ent) 

We  encourage  individual  users  or  user 
groups  who  are  concerned  about  the 
potential  loss  of  these  active  ingredients 
to  work  directly  witt  registrants 
identified  by  the  first  six  digits  of  the 
Reg.  No.  in  Table  1  to  pejsuade  them  to 
continue  to  support  the  ingredient,  or  to 
identify  third  parties  who  would  be 
willing  to  support  the  ingredient  if  the 
registrations  were  transferred  to  them. 
The  full  names  and  addresses  of  the 
current  registrants  appear  in  Table  3 
below. 


rV.  Cancellations  Leading  to 
Disappearance  of  Active  Ingredients 

A  final  t}T)e  of  impact  arises  if  an 
active  ingredient  that  is  now  or  has 
recently  been  available  in  the 
marketplace  disappears.  The  Agency 
believes  there  are  eight  registered  active 
ingredients  in  this  category.  No 
production  has  been  reported  for  three 
of  these  active  ingredients  during  the 
past  three  years:  after  deleting  these 
three  from  the  list  of  eight,  five  active 
ingred  ients  remain.  Of  the  five  active 
ingredients — none  subject  to  prior 


regulator\'  action,  and  all  likely  to 
disappear  as  a  consequence  of  these 
cancellations — two  are  used  in 
agriculture;  one  is  a  rodenticide;  one  is 
used  for  turf  grass,  and  one  is  used  on 
ornamental  plants.  If  the  last  section  3 
registration  for  an  ingredient  disappears, 
the  section  24(c)  registration  process  is 
imlikely  to  be  able  to  compensate  for  the 
loss. 

These  five  ingredients,  grouped  by 
these  same  general  categories  of  use 
patterns,  are  listed  along  with  the  EPA 
Company  Number  of  their  registrants  in 
the  following  Table  2. 


TABLE  2.  —  ACTIVE  INGRDIENTS  WITH  RECENT  PRODUCTION  PENDING  CANCELLATION  OF  ALL  PRODUCTS  FOR  NON- 
PAYMENT OF  1994  REGISTRATION  MAINTENANCE  FEES,  IN  SEQUENCE  BY  BROAD  USE  PATTERN 


Chemical  Name 


A.  Agricuttural  Uses:. 

Kerosene „ 

Dinitor-W,W^lipropyteumider>e , 

B.  Rodenticide:. 

IsovaleryU  ,3  indandione.  calcium  salt 

C.  Turf  Grass:. 

Isooctyl(2-octyiy  2,4-dichlofophenoxy-acetate 


Registration  No. 


005967-00153 
062719-00104 

000769-00746 

039335-00051 


Product  Name 


Maxlpreme 
PAARLAN  EC 

TRAC  Anticoagulant  Tracking  Powder  Kills  Rats  and  Mice 

Lo-Vol  2D/2DP  Turf  Care  Herbicide 
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Table  2.  —  Active  Ingrdients  With  Recent  Production  Pending  Cancellation  of  All  Products  for  Non- 
payment OF  1994  Registration  Maintenance  Fees,  In  Sequence  by  Broad  Use  Pattern— Continued 


Chemical  Name 

Registration  No. 

Product  Name 

0.  Ornamental  Plants:. 
Cvclodoctecyl-2,6  dimethylmoipholine  acetate 

058185-00012 

MILBAN                  - 

Because  these  active  ingredients  are 
likely  to  disappear  with  their  product 
registration,  the  Agency  has  deferred  for 
90  days  the  cancellation  of  these  five 
r^istrations.  Ehiring  that  time  those 
registrants  or  other  affected  persons  may 
^nake  arrangements  to  continue  the 
registration. 

We  encourage  individual  users  or  user 
groups  who  are  concerned  about  the 
potential  loss  of  these  active  ingredients 
to  work  directly  with  the  registrant 
identified  by  the  first  six  digits  of  the 
Reg.  No.  in  Table  2  to  persuade  them  to 


continue  to  support  the  ingredient,  or  to 
identify  third  parties  who  would  be 
willing  to  support  the  ingredient  if  the 
registration  were  transferred  to  them. 
The  full  names  and  addresses  of  current 
registrants  appear  in  Table  3  below.  We 
also  encourage  users  to  consult  with  the 
Cooperative  Extension  Service  or  other 
local  sources  to  identify  alternatives  to 
these  active  ingredients. 

If  the  Agency  is  notified  within  90 
days  of  this  notice  at  the  address  given 
above  either  (1)  that  the  registrant  will 
contiaue  to  support  the  registration,  or 


(2)  that  an  agreement  has  been  reached 
to  transfer  the  registration  to  another 
party,  we  will  retain  the  registration  in 
full  active  status  as  soon  as  the 
delinquent  maintenance  fee  payment  in 
received.  It  should  be  emphasized, 
however,  that  any  such  registrations 
wouldstill  be  subject  to  all 
requirements  for  reregistration, 
including  reregistration  fees  (except  as 
they  may  be  reduced  through  the 
statutory  provisions  for  small  busines.ses 
or  low  volimie  uses). 


Table  3.  —  Registrants  of  Selected  Registrations  Cancellation  for  Non-Payment  of  1993  Registration 

Maintenance  Fee 


EPA 
Com- 
pany 
Number 


000299 
000407 
000550 
000769 
005602 
005967 
010292 
011773 
014775 
039335 
049074 

0581  as 

062719 
063287 


Registrant  Name  arKJ  Address 


C  J.  Martin  Co.  Box  630009.  Nacogdoches.  TX  75963. 

Imperial  Inc.,  Box  98.  Sherendoah,  lA  51601. 

Van  Waters  &  Rogers,  Inc..  Sutjsidiary  of  Univar,  Box  34325,  Seattte.  WA  98104. 

H.R.  Mdane,  Inc..  Agent  For  Sureco.  Inc.,  7210  Red  Rd.,  Suite  206,  Miami,  FL  33143. 

Hub  States  Corp.,  8455  Keystone  Crossing  Suite  150.  Indianapolis,  IN  46240. 

Moyer  Products,  Inc..  Box  5434.  Fresno,  CA  93755. 

Venus  Laboratories,  Inc.,  855  Lively  Blvd.  Wood  Date,  IL  60191. 

Van  Diest  Supply  Co..  Box  610,  Wetjster  City,  lA  50595. 

Asgrow  Florida  Co,  4144  Hwy  39  N.  Plant  City,  FL  33565. 

MaxusAgriChemI,  717  N.Han(vood  St.  i3300,  Dallas,  TX  75201.  * 

Michlin  Diazo  Products  Corp..  10501  Haggerty  SL,  Deart»m,  Ml  48126. 

Grace-Sierra  Crop  Protection  Co,  Regulatory  Affairs  Dept,  1001  Yosemite  Dr.  Milpitas,  CA  95035. 

DOWELANCO,  9330  Z-onsville  Rd,  Indianapolis,  IN  46268. 

0!de  Tyme  Products  inc..  Subsidiary  of  Carroll  Co,  2900  W.  Kingstey  Rd,  Garland,  TX  75041. 


In  addition  to  publishing  this  n6tifx> 
in  the  Federal  Register,  we  are.  sending 
it  directly  to  the  States,  to  the  U.S. 
Department  of  Agriculture,  and  to  other 
parties  who  have  previously  expressed 
concern  for  minor  uses.  They  should  be 
receiving  the  notice  at  approximately 
the  same  time  it  is  published.  We  hope 
that  this  extraordinary  notification 
effort,  and  the  deferral  of  cancellations 
for  the  jnost  sensitive  registrations,  will 
serve  to  prevent  any  avoidable  loss  of 
critical  minor  use  pesticides. 

Because  so  many  registrations  are 
involved,  it  would  be  impractical  to  list 
those  which  have  been  canceled  in  this 
notice.  Complete  lists  of  registrations 


canceled  for  non-paymeiit  of  the 
maintenance  fee  will,  however,  be 
available  for  reference  during  normal 
business  hours  in  the  OPP  Public 
Docket.  Room  1128.  Cjystal  Mall  2, 1921 
Jefferson  Davis  Highway  South, 
Arlington  VA,  and  at  each  EPA  Regional 
Office.  Product-specific  status  inquiries 
may  be  made  by  telephone  by  calling 
toll-free  17*00-444-7255. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Pesticides 
and  pests. 


Dated:  August  31 .  1994. 

Susan  H.  Way  land. 

Acting  Assistant  Admintstralor for 
Prevention,  Pesticides  and  Toxic  Substiincf». 

|FR  Doc.  94-22583  Filed  9-13-94,  8:45  anil 
8ILUNGCOOE 


FEDERAL  RESERVE  SYSTEM 

Galatia  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
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Company  Act  (12  U.S.C  1»42)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holdi.ng  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(ci  of  ihi?  Act     . 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Resen :  B  ink  or  to  the  offices  of  the 
Board  ol  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  ofa  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  simimarizing  the  - 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments  . 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
7. 1994. 

A.  Federal  Reserve  Bank  of  Si.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Galaiia  Bancorp,  Inc.,  GaJatia, 
Illinois;  to  merge  with  Mounds  Bancorp, 
bic.  Mounds,  Illinois,  and  therebv 
indirectly  acquire  The  First  State  Bank 
of  Mounds.  Mounds,  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
aiy  (John  E.  Yorke,  .Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  6419a:. 

1.  First  Colorado  Bajikshores.  Inc.. 
Telluride,  Colorado;  to  become  a  bank 
holding<:ompany  by  acquiring  SO 
percent  of  the  voting  shares  of  First 
National  Bank  of  Telluride,  Telluride. 
Colorado. 

.   Board  of  Governurs  of  the  Ft-deral  Kt- sr'rve  •' 
System.  Septembt^r.a,  1994  ■ 

)ennifer  J.  Johnson, 

Deputy  Secretary  of  tha  Bt^rd 

IFR  Doc.  94-23687  ¥\\f:6  9-13-;94;  S  45  am) 

Ba.tiNG  CODE  a^-vt-r 


D  &  TO,  inc.;  Notice  of  Application  to 
Engage  de  novo  in  Pennissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application ainder§  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
und'T  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 


through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225,25  of 
Regulation  Y  as  closely  related  to 
banking  and  pennissible  for  bank 
holding  companies.  Unless  otherwi&e 
noted,  such  activities  will  be  conducted 
_lhroughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  Ihe  Federal 
Reser\e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  v.  riting  on  the 
question  whether  consummation  of  ihe 
proposal  can  "reasonably  h-^  expected  to 
produce  benefits  fc  the  piiL.i.c,  such  as 
greater  conve.nience,  increased 
competition,  or  gains  in  efiiciency,  that 
outweigh  possible  adverse  effects',  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
acconrpanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  ofa  hearing, 
identifying  specifically  any  questions  of* 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Conunents  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  4. 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
Oames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois. 
-60690:. 

l.DS-  TC Inc.,  New  Ha,-npton.  lima; 
to  engage  denoxo  in  making  and 
servicing  loans  pursuant  to  § 
225.25(b)(1)  of  the  Boards  Regulation  Y, 

?oard  of  Govemois  of  the  Federal  Re^rn-e 
-  System.  September  8. 1994. 
Jennifer  J.  Johnson, 
Deputy^ecrtitary  of  the  Board. 
IFR  Dec.  94-^2688  Fited  9-13-94;  8:4.=i  ajnl 

B"-UNG  CODE  621(M>1-F 


Mercantile  Bancorporatfon  Inc; 
Acqulsition  of  Company  Engagied  in 
Permissible  Nonbanking  Acovities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  pf  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  ofa 


company  engaged  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
Regulation  Y  as  closely  relateti  to 
biinking  and  pe»-missible  for  bank 
holding  companies  Unless  otherwise 
noted,  such  activities  will  be  conductwi 
throughout  the  United  Statos. 

The  application  is  available  fur 
immediate  inspection  at  the  Fedoral 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
procpssJr.g,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  ol 
Goveniors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  'reasonably  be  exp«^ed  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficienry.  thai 
outweigh  possible  adverse  effects,  surh 
as  unduo  concentration  of  resounes. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  ofa  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offic-es  of  the  Board  of 
(Governors  not  later  than  October  7, 
1994. 

A.  Federal  Reserve  Bank  of  St.  Luuis 
(Randall  C.  Sumner,  Vice  President)  411 
Lofcust  Street,  St.  Louis,  Missouri  63166: 
.  1.  Mercantile  Bancorporation  Inc.,  St 
Louis,  Missouri;  to  acquire  L'NSL 
Financial  Corp.  Lebanon,  Mjssoi'rr.  mrA 
tbe.'ehy  in'direr.tJy  acquire  United 
Savings  Bank,  Lebanon,  Mi&soui),  and 
engage  in  operating  a  savings 
assfM;iafion,  pursuant  to  §  ZZb.ir^ih^lU) 
of  the  Board's  Regulation  Y. 

.    Board  of  Gi!\emors  of  the  Fed«rai  Ri-srrv*' 

Sy!,t»»m.  Septersber  8.  1994. 

Jeruiifer  ).  |ohnson. 

Deputy  StH'rftory  oftht  Boat  d. 

jFK  Doc  94-22689  F'iM  9-13-94,  H  Ah  ;ini| 

BiMWG  CODE  UlC-CI-f  , 


Elo'se  Pohlad;  Change  in  Bank  Control 
Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  181 7(j))  and  ^ 
225.41  of  the  Board's  Regulation  Y  (12 
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CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)).       - 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
wTiting  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  October  4. 1994. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

•     1 .  Eloise  Pohlad,  Edina,  Minnesota;  to 
.acquire  30  percent;  Howard  Wolf  to 
acquire  26  percent;  John  Knox  and  Cole 
Thomson  to  acquire  10  percent  each; 
Walter  Manning  and  Sherwin  Siff.  to 
acquire  4  percent  each;  Chris  Bagley. 
Malcolm  Granberry.  Bob  Grundy,  Robert 
Hutson.  to  acquire  2  percent  each;  David 
Moulton.  to  acquire  2.5  percent;  Joe 
Sykes.  to  acquire  0.5  percent;  Johin 
Carson.  Terrence  Schillaci.  Sam  Sicola. 
Scott  Siff,  and  Charles  Vernon,  to 
acquire  1  percent  each,  all  of  the  above 
are  from  Houston,  Texas,  of  the  voting 
shares  of  B.O.A.  Bancshares,  Inc.. 
Houston,  Texas,  and  thereby  indirectly 
acquire  Bank  of  Almeda,  Houston. 
Texas. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  September  8, 1994. 
leimifer  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  94-22690  Filed  9-13-94;  8:45  am) 

BILUMG  CODE  «210-01-F 


Westamerica  BancorporatJon; 
Acquisition  of  Company  Engaged  in 
Nont)anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  vmting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  ,n  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  5. 
1994. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco.  California 
94105: 

1.  Westamerica  Bancorporation,  San 
Rafael.  California;  to  engage  de  novo 
through  its  subsidiary  Westcore,  San 
Rafael.  California,  in  providing  planning 
and  servicing  for  retirement  and 
employee  benefit  programs,  including 
plan  design,  plan  implementation, 
administrative  services,  employee 
coramimications,  and  trust  services  as 
approved  by  Board  Order.  Norstar 
Bancorp  Inc..  71  Federal  Reserve 
Bulletin  656  (1985);  Bank  Vermont 
Corporation,  72  Federal  Reserve 
Bulletin  337  (1986). 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  Septemt)er  8,  1994. 

Jennifer  J.  Johnson. 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  94-22691  Filed  9-13-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.92F-0015] 

GE  Silicones;  Witiidrawal  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Dnig 
Administration  (FDA)  is  announcing  the 


withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  2B43a2)  proposing  that  the  food 
additive  regulations  be  amended  *o 
provide  for  the  safe  use  of 
polyoxyethylene-grafted 
polydimethylsiloxane  as  a  flow-control 
agent  in  silicone  coatings  intended  for 
use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204.     . 
202-254-9511.  - 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  10, 1992  (57  FR  8460).  FDA 
announced  that  a  food  additive  petition 
(FAP  2B4302)  had  been  filed  by  GE 
Silicones,  c/o  1120  G  St.  NW.. 
Washington.  DC  20005  (currently  700 
13th  St..  suite  1200,  Washington  DC 
20005).  The  petition  proposed  to  amend 
the  food  additive  regulations  in 
§  175.300  Resinous  and  polymeric 
coatings  (21  CFR  175.300)  to  provide  for 
the  safe  use  of  polyoxyethylene-grafted 
polydimethylsiloxane  as  a  flow-control 
agent  in  silicone  coatings"  intended  for 
use  in  contact  with  food.  GE  Silicones 
has  now  withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  August  30, 1994. 
Janice  F.  Oliver. 

Deputy  Director  for  Systems  and  Support. 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  94-22649  Filed  »-13-94;  8:45  ami 
BILLING  CODE  4160-01-F 

[Docket  No.  940-0265] 

The  Seafood  List — FDA  Guide  to 
Acceptable  Market  Names  for  Seafood 
Sold  in  Interstate  Commerce; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  The  Seafood  List.  The 
Seafood  List  is  a  revision  of  the  "FDA 
Guide  to  Acceptable  Market  Names  for 
Food  Fish  Sold  in  Interstate  Commerce  " 
(The  Fish  List),  which  was  developed 
jointly  with  the  National  Marine 
Fisheries  Service  (NMFS).  It  compiles 
existing  names  that  are  recommended  or 
required  for  use  in  labeling  seafood 
products  in  interstate  commerce. 
DATES:  Written  comments  by  December 
13.1994. 

ADDRESSES:  The  Seafood  List  is 
available  for  purchase  from  the 


Superintendent  of  Documents,  U.S. 
Government  Printing  Office  (GPO), 
Washington.  DC  20402.  202-783-3238. 
at  a  cost  of  $6.00  per  copy.  Orders 
should  reference  GPO  Stock  No.  017- 
012-00-366-4.  Submit  written 
comments  on  The  Seafood  List  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857.  Comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  Seafood  List  and 
received  comments  are  available  for 
pubhc  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Spring  C.  Randolph,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
416).  Food  and  Dnig  Administration, 
200  C  St.  SW..  Washington,  DC  20204^ 
202^18-3160. 

SUPPLEMENTARY  INFORMATION:  In  recent 
years  there  has  been  an  increase  in 
seafood  consumption  in  the  United 
States,  along  widi  increased  importation 
of  unfamiliar  seafood  and  use  of 
different  names  for  the  same  seafood  in 
different  regions  of  the  country.  These 
changes  have  led  FDA  and  NMFS  to 
recognize  the  need  for  a  single  source  of 
recommended  or  required  market  names 
for  seafood  sold  in  interstate  commerce 
in  the  United  States. 

In  1988,  The  Fish  List  was  pubUshed 
by  FDA  to  provide  a  source  of  names 
that  would  facilitate  order  in  the 
marketplace  and  reduce  confusion 
among  consumers.  Although  this  list 
has  had  significant  success  in  achieving 
its  goals,  its  usefubiess  has  been  limited 
by  the  fact  that  it  did  not  address 
invertebrate  seafood  species  (mollusks 
and  crustaceans).  To  alleviate  this 
problem  and  to  update  The  Fish  List. 
FDA  included  vertebrate  and 
invertebrate  species  of  seafood  in  its 
current  revision.  In  addition,  to  reflect 
its  broader  coverage,  FDA  has  renamed 
it  The  Seafood  List. 

The  Seafood  List  represents  an 
extensive,  although  not  complete,  listing 
of  seafood  commonly  sold  in  the  United 
States.  This  list  includes  market  names, 
scientific  names,  common  names,  and 
vernacular  names  for  seafood  sold  in  the 
United  States.  The  agency  advises  that 
the  listed  common  name  or  market 
name  should  be  used  to  market  seafood 
sold  in  interstate  commerce.  Vernacular 
names  are  included  on  this  list  for 
information  purposes  only  and  to 
encourage  references  to  the  acceptable 
common  or  market  name.  While  a 
vernacular  name  may  be  used  within 
the  region  where  the  name  is  commonly 


used,  the  agency  discourages  the  use  of 
such  names.  FDA  notes  that  the  use  of 
the  name  outside  the  region  where  the 
name  is  commonly  used  may  mislead 
consumers  and  cause  the  agency  to  take 
regulatory  action. 

FDA  used  the  following  criteria  in 
determining  wliich  species  to  include 
on  the  list; 

•  (1)  The  species  is  currently  sold  in 
interstate  commerce  in  the  United  States 
or  has  a  strong  potential  for  sale; 

(2)  The  species  is  not  listed  as 
endangered;  and 

(3)  The  species  is  not  prohibited  by 
law  or  policy  from  sale  in  interstate 
commerce. 

FDA  used  the  following  sources  in 
determining  the  scientific 
-nomenclature,  common  names,  market 
names,  and  vernacular  names  that  it 
included  in  the  list: 

( 1 )  Common  or  usual  na  m  es 
prescribed  by  Federal  regulation. 

(2)  In  the  absence  of  a  required 
common  or  usual  name,  the  American* 
Fisheries  Society's  (AFS)  "List  of 
Common  and  Scientific  Names  of 
Mollusks  and  Crustaceans  ftxim  the 
United  States  and  Canada"  was  the 
primary  reference  that  FDA  consulted. 

(3)  For  species  not  listed  in  the  AFS 
reference,  FDA  used  the  following 
references,  in  the  order  of  priority: 

(a)  Food  and  Agriculture  Organization 
species  catalogues  identification 
worksheets:  and 

(b)  source  coimtry  reference  for 
species  originating  outside  the  United 
States. 

FDA  based  its  determination  on  the 
appropriate  market  name  on  the 
common  usage  in  the  U.S.  marketplace. 
When  more  than  one  name  is  used  for 
a  species.  FDA  based  its  determination 
on  the  above  references  and  on 
consultation  with  NMFS. 

Use  of  the  common  and  market  names 
supplied  in  this  list  will  promote 
consistency  in  labeling  among  various 
areas  of  the  United  States  and  will 
enhance  the  ability  of  the  consumer  to 
make  informed  choices  among  seafood 
products.  In  addition,  The  Seafood  List 
will  provide  the  industry  with  uniform 
nomenclature  and  assurance  that  the 
use  of  the  listed  common  or  market 
names  for  seafood  products  will  be  in 
compliance  with  food  labeling 
requirements. 

This  list  will  also  serve  as  a  resource 
document  for  FDA  and  NMFS  to 
provide  consistent  advice  to  inquiries. 
The  agency  recommends  that  a 
manufacturer  or  distributor  who 
contemplates  use  of  a  name  other  than 
the  listed  common  or  market  name  first 
consult  wfith  FDA.  Such  a  discussion 
may  prevent  expenditure  of  money  and 


effort  for  labeling  that  may  mislead 
consumers  and  cause  the  agency  to  take 
regulatory  action. 

Interested  persons  may,  on  or  befnte 
December  13. 1994.  submit  written 
comments  regarding  The  Seafood  List  to 
the  Dockets  Management  Branch 
(address  above).  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Comments 
will  be  used  to  determine  whether 
amendments  to  or  revisions  of  The 
Seafood  List  are  warranted. 

Dated:  September  6. 1994. 
Williani  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy . 
[FR  Doc.  94-22647  Filed  9-13-94;  6:45  ami 

BILLING  COOC  4160-01-F 


National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Comraittee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date:  September  23. 1994. 

Time:  8  a.m.  to  5  p.m. 

Place:  6120  Executive  Blvd.,  Room  434, 
Rockvil'e,  MD. 

Contact  Person:  .Mary  Nekola,  Ph.D.. 
Scientific  Review  Administrator.  NIH. 
NIDCD,  EPS  Suite  400C.  6120  Executive 
Boulevard.  MSC  7180.  Bethesda.  MD  20892- 
7180,  301/49&-8683. 

Purposey Agenda:  To  n!view  and  evaluate 
contract  proposals. 

The  meeting  will  be  closed  in  accordance 
with  (he  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  t.-ade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  Sepleml>er  2, 1994. 
Susan  K.  Feldnan, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  94-22668  Filed  9-13^94;  8:45  am  J 
BILUNG  COOC  4140-01-M 
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Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  {5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/ Agenda:  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  September  28-29,  1994. 

.Time:  8:00  a.m. 

Place:  Washington  Dulles  Airport  Marriott. 
VA 

Ojntact  Person:  Dr.  Harish  Chopra. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  2A18A.  Bethesda,  MD  20892. 
(301)594-7342. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  October  25. 1994. 

Time:  8  a.m. 

Place:  Geoi^etown  Holiday  Inn,  DC. 

Contact  Person:  Dr.  Eileen  Bradley. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  2A10,  Bethesda,  MD  20892.  (301) 
594-7188. 

Name  of  SEP:  Clinical  Sciences. 

Date:  October  28. 1994. 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Chev7  Chase.  Chevy 
Chase.  MD. 

Contact  Person:  Dr.  Sooja  Kim,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  348.  Bethesda,  MD  20892,  (301)  594- 
7174. 

Purpose! Agenda -.10  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  October  17.  1994. 

Time:  9:00  a.m. 

Place:  One  Washington  Circle.  DC. 

Contact  Person:  Dr.  Mushtaq  Khan. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  354B.  Bethesda,  MD  20892.  (301) 
594-7168. 

Name  of  SEP:  Clinical  Sciences. 

Date:  October  18, 1994. 

Time:  3:00  p.m. 

Place:  Dupont  Plaza  Hotel,  Washington. 
DC. 

Contact  Person:  Dr.  Sooja  Kim,  Scientific 
Review  Administrator.  5333  Westbard  Ave.. 
Room  348,  Bethesda,  MD  20892,  (301)  594- 
7174. 

Name  of  SEP.  Multidisciplinary  Sciences. 

Date:  November  &-8.  1994. 

Time:  7:30  p.m. 

Place:  Georgetown  Holiday  Inn.  DC. 

Contact  Person-  Dr.  Eileen  Bradley. 
Scientific  Review  Admin.,  5333  Westbard 
Ave..  Room  2A10,  Bethesda,  MD  20892.  (301) 
594-7188. 

Name  of  SEP:  Clinical  Sciences. 

Date:  November  7, 1994. 

Time:  8:30  a.m. 

Place:  Embassy  Suites.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  H  M.  Stiles.  Scientific 
Review  Admin..  5333  Westbard  Ave..  Room 
203C.  Bethesda.  MD  20892,  (301)  594-7194. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 


JMI 


Date:  Novemt)er  9, 1994. 

Time:  8:30  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase.  MD. 

Contact  Person:  Dr.  Jerry  Critz,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  339B,  Bethesda,  MD  20892.  (301)  594- 
7322. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  projjerty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337,  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892,  93,893.  National  Institutes  of  Health, 
HHS) 

Dated:  September  7. 1994. 
Margery  G.  Grubb. 

Senior  Committee  Management  Specialist. 

NIH. 

[FR  Doc.  94-22667  Filed  9-13-94;  8:45  am] 

BILUNG  CODE  4140-01-M 


Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  H.  Chapter  HC  (Centers  for 
Disease  Control  and  Prevention)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14.  1980.  and  corrected  at  45  FR 
69296.  October  20. 1980.  as  amended 
most  recently  at  59  FR  24451.  dated 
May  11. 1994)  is  amended  to  reflect 
organizational  changes  within  the  Office 
of  the  Director.  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  In  an  effort  to  streamline 
reporting  authorities,  the  NIOSH 
Washington  Office  and  the  Office  of 
Program  Planning  and  Evaluation  will 
be  abolished  as  official  organizational 
components.  Responsibilities  for  these 
functions  will  be  retained  within  the 
Office  of  the  Director.  NIOSH. 

Section,  HC-B  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  functional  statement  for  the 
Office  of  Administrative  and 
Management  Services  (HCCll),  delete 
in  its  entirety  the  title  and  functional   - 
statement  for  the  Office  of  Program 
Planning  and  Evaluation  (HCC12). 

After  the  functional  statement  for  the 
Office  of  Extramural  Coordination  and 


Special  Projects  (HCC13),  delete  in  its 
entirety  the  title  and  functional 
statement  for  the  NIOSH  Washington 
Office  (HCCl  5). 

Effective  Date:  September  1. 1994. 
David  Satcfaer, 

Director,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  94-22664  Filed  9-13-94;  8:45  amj 
BILLING  CODE  4160-1B-M 


Social  Security  Administration 

1994  Advisory  Council  on  Social 
Security;  Regional  Meetings 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  this 
notice  annoimces  regional  meetings  of 
the  1994  Advisory  Council  on  Social 
Security  (the  Council). 
DATES  AND  ADDRESSES:  The  following 
meetings  will  be  held  on  September  29. 
1994. 10:00  a.m.  to  4:00  p.m. 

CHICAGO  REGION: 

Loyola  University.  Rubloff 
Auditorium.  25  East  Pearson. 
Chicago.  IL 

ATLANTA  REGION: 

The  University  of  Miami,  Koubek 
Center.  2705  S.VV.  3  Street.  Miami. 
FL 

DALLAS  REGION: 

University  of  Texas  at  Austin.  Lyndon 
Baines  Johnson  School  of  Public 
Affairs,  Bass  Lecture  Hall,  Austin. 
TX 
The  following  meetings  will  be  held 
on  September  30, 1994, 10:00  a.m.  to 
4:00  p.m. 

BOSTON  REGION: 

Boston  College.  Gasson  Hall,  Room 
100. 140  Commonwealth  Avenue. 
Chestnut  Hill,  MA 

NEW  YORK  REGION: 

U.S.  Court  of  International  Trade.  One 
Federal  Plaza.  2nd  Floor,  New  York. 
NY 

SAN  FRANCISCO  REGION: 

University  of  San  Francisco.  250 
McLaren  Hall,  Golden  Gate  Avenue 
and  Parker  Street.  San  Francisco. 
CA. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail — Dan  Wartonick,  1994  Advisory 
Council  on  Social  Seciu-ity.  Room  639H. 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue.  SW. 


Washington,  DC  20201;  By  telephone— 
(202)  205^861;  By  telefax— (202)  260- 
6101. 

SUPPLEMENTARY  INFORMATION: 
L  Purpose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  appoints  the  Council  ever>'  4 
years.  The  Council  examines  issues 
affecting  the  Social  Security  Old-Age, 
Survivors,  and  Disability  Insurance 
(OASDI)  programs,  as  well  as  the 
Medicare  program  and  impacts  on  the 
Medicaid  program,  which  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  Social  Security  financing  issues, 
including  developing  recommendations 
for  improving  the  long-range  financial 
status  of  the  OASDI  programs; 

•  General  program  issues  such  as  the 
relative  equity  and  adequacy  of  Social 
Security  benefits  for  persons  at  various 
income  levels,  in  various  family 
situations,  and  various  age  cohorts, 
taking  into  account  such  factors  as  the 
increased  labor  force  participation  of 
women,  lower  marriage  rates,  increased 
likelihood  of  divorce,  and  higher 
poverty  rates  of  aged  women. 

In  addressing  these  topics,  the 
Secretary  suggested  that  the  Council 
may  wish  to  analyze  the  relative  roles  of 
the  public  and  private  sectors  in 
providing  retirement  income,  how 
policies  in  both  sectors  affect  retirement 
decisions  and  the  economic  status  of  the 
elderly,  and  how  the  disability 
insurance  program  provisions  and  the  ' 
availability  of  health  insurance  and 
health  care  costs  affect  such  matters. 

The  Council  is  composed  of  12 
members  in  addition  to  the  chairman: 
Robert  Ball.  Joan  Bok.  Ann  Combs. 
Edith  Fierst.  Gloria  Johnson.  Thomas 
Jones,  George  Kourpias.  Sylvester 
Schieber.  Gerald  Shea.  Marc  Twinney, 
Fidel  Vargas,  and  Carolyn  Weaver.  The 
chairman  is  Edward  Gramlich. 

The  Council  met  previously  on  June 
24-25,  and  July  29,  1994  (59  FR  30367 
and  59  FR  35942.  respectively). 

II.  Agenda 

The  Council  will  consider  views  and 
comments  from  the  public  on  the 
following  subjects: 

•  Social  Security  financing,  including 
the  long-range  financial  status  of  the 
OASDI  programs; 

•  Adequacy  and  equity  of  Social 
Security  benefits  paid  to  persons  at 
various  income  levels,  in  various  family 
situations,  and  age  groups;  and 


•  The  relative  roles  of  the  public  and 
private  sectors  in  providing  retirement 
income  and  how  policies  in  both  sectors 
affect  the  retirement  decisions  and 
economic  well-being  of  individuals. 

The  agenda  items  are  subject  to 
change  as  priorities  dictate. 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available.  Public 
officials,  representatives  of  professional 
and  advocacy  organizations,  concerned 
citizens,  and  Social  Security  and  SSI 
recipients  may  speak  and  submit 
written  comments  on  the  issues 
considered  by  the  Council.  Interpreter 
services  for  persons  with  hearing 
impairments  will  be  provided. 

In  order  to  ensure  that  as  many 
speakers  as  possible  are  given  the 
opportunity  in  the  time  allotted  for 
public  comment,  each  person  will  be 
limited  to  a  maximum  of  5  minutes. 
Because  of  the  time  limitation, 
individuals  are  requested  to  present 
comments  in  their  order  of  importance. 
A  written  copy  of  comments  should  be 
prepared  and  presented  to  us,  preferably 
in  advance  of  the  meeting.  To  ensure 
our  full  understanding  and 
consideration  of  all  of  each  speaker's 
concerns,  we  welcome  written 
comments  that  provide  a  detailed  and 
elaborative  discussion  of  the  subjects 
presented  orally,  as  well  as  further 
uTitten  comments  on  other  issues  not 
presented  orally.  Persons  unable  to 
attend  die  meeting  also  may  submit 
written  comments.  Written  comments 
will  receive  the  same  consideration  as 
oral  comments. 

To  request  to  speak,  please  telephone 
thp  Council  a.t  the  information  contact 
shown  above,  and  provide  the 
following:  (1)  Name;  (2)  business  or 
residence  address;  (3)  telephone  number 
(including  area  code)  during  normal 
working  hours;  and  (4)  capacity  in 
which  presentation  will  be  made;  i.e.. 
public  official,  representative  of  an 
organization,  or  citizen.  For  planning 
purposes,  we  will  appreciate  receiving 
requests  to  speak  7  days  before  the  date 
of  the  meeting. 

A  transcript  of  the  meeting  will  be 
available  at  an  at-cost  basis.  Transcripts 
may  be  ordered  firom  the  information 
contact  shown  above.  The  transcript  and 
all  written  submissions  will  become 
part  of  the  record  of  these  meetings. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802.  Social  Security- 
Disability  Insurance;  93.803,  Social  Security- 
Retirement  Insurance;  93.805.  Social 
Security-Survivors  Insurance) 


Dated:  September  7, 1994. 
David  Lindeman, 

Executive  Director,  1 994  Advisory  Council  on 
Social  Security. 

IFR  Doc.  94-22718  Filed  9-13-94:  8:45  am) 
BILUNG  CODE  4190-2»-4> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

(Docket  No.  N-94-3789;  FR-3705-N-02) 

NOFA  for  the  Rental  Voucher  Program 
and  Rental  Certificate  Program; 
Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

action:  Notice  of  fund  availability  for 
FY  1994  and  procedures  for  allocating 
funds  and  approving  housing  agency 
applications;  Correction. 


SUMMARY:  The  Department  is  amending 
the  Notice  of  Funding  Availability 
(NOFA)  published  in  the  Federal' 
Register  on  July  11,  1994  (59  FR  35426). 
for  the  Rental  Voucher  and  the  Rental 
Certificate  Programs  to  rename  a 
component  part  of  the  non-metropolitan 
allocation  area  for  the  HUD  Honolulu 
Field  Office.  The  Department  changed 
the  definition  for  the  non-metropolitan 
allocation  area  to  include  the  Pacific 
Islands  and  the  Trust  Territories  but 
inadvertently  failed  to  reflect  the 
changed  definition  on  the  allocation 
table  and  only  fisted  Guam.  This 
correction  will  use  the  term  Pacific 
Islands  to  include  Guam,  Marianna 
Islands  and  Trust  Territories.  This  will 
clarify  that  all  housing  agencies  in  the 
Pacific  Islands  are  in  the  non- 
metropolitan  allocation  area  for  the 
HUD  Honolulu  Field  Office. 
OATES:  Please  refer  to  the  July  11.  1994. 
NOFA  publication  (59  FR  35426)  for  the 
application  deadline  dates  and 
addresses  for  the  fair  share  funding. 
ADDRESSES:  See  DATES  section  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit.  Director,  Operations 
Branch,  Rental  Assistance  Division, 
Office  of  Public  and  Indian  Housing. 
Room  4220,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
S.W.,  Washington,  D.C.  20410-8000. 
telephone  (202)  708-0477.  Hearing-  or 
speech-impaired  individuals  may  call 
HUD'S  TDD  number  (202)  708-4594. 
(These  telephone  numbers  are  not  toll- 
ft-ee.) 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  FR  Doc.  94-16717,  a 
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NOFA  for  the  Rental  Voucher  Program 
and  Rental  Certificate  Program, 
published  in  the  Federal  Register  on 
July  11. 1994  (59  PR  35426),  is  amended 
by  correcting  the  table  appearing  on 
page  35452.  following  the  heading  for 
"HUD  REGION  IX  (SAN  FRANCISCO)", 
as  follows: 

HUD  REGION  DC  (SAN  FRANCISCO) 

HONOLULU.  HAWAII  OFHCE 

•  •        •        •        • 

Nonmetropolitan  allocation  area, 
$1,743,902.  34,  Hawaii,  Kuai.  Maui. 
Pacific  Islands 

•  •        •        •        • 

Dated:  September  8, 1994. 
Joseph  Shiildiner, 

Assistant  Secretary  for  fublic  and  Indian 

Housing. 

|FR  Doc.  94-22671  Filed  9-13-94;  8:45  am) 

BILUNG  CODE  4210-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (le^.S.C.  1531,  et 
seq.]: 
Applicant:  Matson's  Laboratory, 

Milltovm,  MT,  PRT-793989 

The  applicant  requests  a  permit  to 
import  25  teeth  from  wood  bison  [Bison 
bison  athabascae]  obtained  from 
animals  legally  taken  in  the  Northwest 
Territories,  Canada,  in  a  government 
authorized  hunt.  The  teeth  will  be  used 
for  age  determinations  to  study 
population  dynamics  of  the  species. 
Applicant:  Wildlife  Conservation 

Society,  Bronx,  NY,  PRT-794086 

The  applicant  requests  a  permit  to 
export  one  Gelada  baboon 
( Theropithecus  gelada)  and  six  Brow 
antiered  deer  (Cervus  eldi  thamin)  to 
Zoofari,  Tlalpan,  Mexico,  for 
enhancement  of  the  species  through 
propagation. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  appUcation(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Manmial  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  National  Biological 
Survey,  Anchorage  AK,  PRT-789245 


Type  of  Permit:  Import  and  export  of 
preserved,  dried  or  embedded 
specimens  of  sea  otter. 

Name  and  Niuni>er  of  Animals:  Sea 
Otter  [Enhydra  lutris),  unlimited. 

Summary  of  Activity  to  be 
Authorized:  Applicant  requests  a  permit 
to  import  and  export  accessioned 
museum  specimens  with  other  scientific 
institutions  and  museums  for  scientific 
studies. 

Period  of  Activity:  Four  Years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
fowarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committe  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  420(c),  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  September  9, 1994. 
Caroline  Anderson, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

[PR  Doc.  94-22758  Filed  9-13-94;  8:45  am) 

BILLING  CODE  4310-6S-P 


Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for  the 
Proposed  Treetops  Residential 
Development  In  Travis  County,  TX 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

summary:  J.P.I.  Texas  Development  Inc. 
(Applicant)  has  apphed  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act).  The  Applicant  has 
been  assigned  permit  numt)er  PRT- 


790130.  The  requested  permit,  which  is 
for  a  period  not  to  exceed  30  years, 
would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler 
{Dendroica  chrysoparia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  of  a  20  acre  residential 
development,  in  Travis  Coimty.  Texas. 
The  proposed  development  will 
eliminate  about  20  acres  and  impact  an 
additional  48  acres  of  occupied  and/or 
potential  endangered  species  habitat. 

The  Service  has  prepared  an 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Poficy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  October  14. 1994. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regional 
Director,  Ecological  Services,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to- review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Ann 
Henry,  Ecological  Services  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  611  East 
Sixth  Street,  Suite  407,  Austin,  Texas 
78701  (512/482-5436).  Documents  will 
be  available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:00)  at  the  Southwest  Regional  Office, 
Division  of  Endangered  Species/ 
Permits,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  1306,  Albuquerque,  New 
Mexico  87103,  or  the  Ecological 
Services  Field  Office  (9:00  to  4:30),  U.S. 
Fish  and  WildUfe  Service,  611  East 
Sixth  Street,  Suite  407,  Austin,  Texas 
78701.  Written  data  or  comments 
concerning  the  application  should  be 
submitted  to  the  Acting  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas  (see  ADDRESSES 
above).  Please  refer  to  permit  number 
PRT-790130  when  submitting 
comments. 

FOR  FURTHER  INFORMATKDN  CONTACT:  Ann 
Henry  at  the  above  Austin  Ecological 
Services  Field  Office  address. 
SUPPLEMENTARY  INFORMATKM:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 


purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  59  CFR  17.22. 

The  Applicant  plans  to  build  a 
.  residential  subdivision  in  northwest 
Austin,  Travis  County,  Texas.  An 
Environmental  Assessment/Habitat 
Conservation  Plan  has  been  prepared  for 
the  construction  of  the  20  acre 
residential  subdivision.  As  mitigation 
for  the  incidental  taking  of  the  golden- 
cheeked  warbler,  the  Applicant 
proposes  to  preserve  71  acres  of 
occupied  warbler  habitat  in  the  Bull 
Creek  drainage;  minimize  Ihe  clearing  of 
vegetation;  and  schedule  work  outside 
of  the  warbler's  breeding  season  (August 
1  through  March  1). 

The  Applicant  considered  four 
alternatives  but  rejected  three  of  them 
because  they  were  not  economically 
viable. 
James  A.  Young, 

Assistant  Regional  Director,  Ecological 
Services,  Southwest  Region  12). 
|FR  Doc.  94-22663  Filed  9-13-94;  8:45  am] 
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Notice  of  Availability  of  a  Draft  Revised 
Recovery  Plan  for  the  Florida  Panther 
for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availabihty  for  public  review  of  a  draft 
revised  recovery  plan  for  the  Florida 
panther,  Felis  concolor  coryi.  A  single 
population  estimated  to  number  30  to 
50  adults  represents  the  sole  known 
remaining  population  in  the  wild.  This 
population  utilizes  approximately  3 
million  acres  of  habitat  on  pubhc  and 
privately  owned  lands  in  south  Florida. 
Existing  data  indicate  that  the  Florida 
panther  will  likely  go  extinct  without 
actions  to  restore  genetic  health  to  the 
population.  The  draft  plan  is  an 
abbreviated  revision  of  the  1987  revised 
plan.  It  was  prepared  specifically  to 
incorporate  a  task  designed  to  restore 
and  maintain  the  historic  genetic 
character  of  the  Florida  panther.  The 
Service  solicits  review  and  comments 
from  the  public  on  this  draft  revision. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  31. 1994  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  do  so  by 
appointment,  during  normal  business 
hours  at  the  following  four  U.S.  Fish 
and  Wildlife  Service  locations: 


Jacksonville  Field  Office,  6620  South 
point  Drive,  South,  Suite  310, 
Jacksonville,  Florida  32216-0912 
(Telephone  904/232-2580);  Vero  Beach 
Field  Office,  1360  US  Highway  1.  Suite 
5,  Vero  Beach,  Florida  32961-2676 
(Telephone  407/562-3909);  Florida 
Panther  National  Wildfife  Refuge.  3860 
Tollgate  Blvd.,  Suite  30,  Naples,  Florida 
33942  (Telephone  813/353-8442); 
Florida  Panther  Coordinator,  117 
Newins-Ziegler  Hall,  University  of 
Florida,  Gainesville,  Florida  32611- 
0450  (Telephone  904/392-1961).  Copies 
can  be  purchased  by  contacting  the  Fish 
and  Wildlife  Reference  Service,  5430 
Grosvenor  Lane,  Suite  110,  Bethesda, 
Maryland  20814  (Telephone  301/492- 
6403  or  800/582-3421).  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Florida 
Panther  Coordinator  at  the  above 
Gainesville,  Florida  address.  Comments 
and  materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  Gainesville,  Florida 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Jordan,  Florida  Panther 
Coordinator,  at  the  above  Gainesville, 
Florida  address  (telephone  904/392- 
1961). 

SUPPLEMENTARY  INFORMATION: 


Background 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe . 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  recognizing  the  recovery 
levels  for  downlisting  or  delisting  them, 
and  estimate  time  and  costs  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 


Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  species  considered  in  this  draft 
revised  recovery  plan  is  the  Florida 
panther,  Felis  concolor  coryi.  A  single 
population  estimated  to  nuimber  30  to 
50  adults  represents  the  sole  known 
remaining  population  in  the  wild.  This 
population  utilizes  approximately  3 
miUion  acres  of  habitat  on  public  and 
privately  owned  lands  in  south  Florida. 
Existing  data  indicate  that  the  Florida 
panther  will  Hkely  go  extinct  without 
actions  to  restore  genetic  health  to  the 
population.  The  subject  plan  represents 
an  abbreviated  revision  to  the  1987 
revised  plan  and  was  undertaken 
specifically  to  incorporate  into  the 
recovery  program  a  task  designed  to 
restore  and  maintain  the  historic  genetic 
character  of  the  Florida  panther. 
Available  biological  data  indicated  that 
perhaps  even  if  all  other  major  tasks 
contained  in  the  present  recovery 
program  are  successfully  implemented, 
the  continued  existence  of  the  panther 
would  be  doubtful  without  specific 
actions  to  restore  genetic  health  to  the 
panther.  The  identification  and 
implementation  of  actions  needed  to 
accomplish  this  task  would  be  guided 
by  the  analysis  and  evaluation  of 
various  alternatives  that  may  be 
available. 

Public  Conunents  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  August  31. 1994. 
David  J.  Wesley, 

Field  Supervisor. 

(PR  Doc.  94-22659  Filed  9-13-94  8  45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-368) 
Notice  of  Investigation 

agency:  hiternational  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

In  the  Matter  of:  Certain  rechargeable 
nickel  metal  hydride  anode  materials  and 
batteries,  and  products  containing  same 
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SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
August  8. 1994,  under  section  337  of  the 
Tariff  Act  of  1930.  as  amended.  19 
U.S.C.  1337,  on  behalf  of  Ovonic  Battery 
Company.  Inc.,  1707  Northwood  Drive. 
Troy.  MI  48094  and  Energy  Conversion 
Devices.  Inc.,  1675  West  Maple  Road. 
Troy,  MI  48094.  An  amendment  to  the 
complaint  was  filed  on  August  11. 1994. 
and  an  amendment  and  supplement  was 
filed  on  August  30. 1994.  The 
complaint,  as  amended  and 
supplemented,  alleges  violation  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  rechargeable 
nickel  metal  hydride  anode  materials 
and  batteries,  and  products  containing 
same,  by  reason  of  alleged  infringement 
of  claims  1-17,  22-23.  25.  27.  and  32  of 
U.S.  Letters  Patent  4.623.597.  and  that 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street  SW..  Room 
112.  Washington.  DC  20436.  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Stevens.  Esq..  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-205-2579. 

Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended, 
and  in  section  210.10  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  59  FR  39020.  39043  (Aug.  1. 
1994). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  September  2.  1994.  ordered  that^ 

(1)  Pursuant  to  subsection  (b)  of  section 
337  of  the  Tariff  Act  of  1930,  as  amended,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of  section 
337(a)(1)(B)  in  the  importation  into  the 
United  States,  the  sale  for  importation,  or  the 


sale  within  the  United  States  after 
importation  of  certain  rechargeable  nickel 
metal  hydride  anode  materials  and  batteries, 
and  products  containing  same,  by  reason  of 
alleged  infringement  of  claims  1.  2, 3. 4.  5. 
6.  7,  8,  9, 10. 11. 12.  13, 14.  15.  16. 17,  22, 
23,  25.  27  or  32  of  U.S.  Letters  Patent 
4,623.597,  and  whether  there  exists  an 
industry  in  the  United  States  as  required  by 
subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the  investigation  so 
instituted,  the  following  are  hereby  named  as 
parties  Upon  which  this  notice  of 
investigation  shall  be  served: 

(a)  The  complainants  are — 
Ovonic  Battery  Company.  Inc..  1707 

Northwood  Drive,  Troy,  MI  48094 
Energy  Conversion  Devices,  Inc..  1675  West 
Maple  Road.  Troy.  MI  48094 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon  which 
the  complaint  is  to  t)e  served: 

Sanyo  Electric  Co.,  Ltd.,  222-1  Kaminaizen, 

Sumoto-City,  Hyogo,  Japan 
Sanyo  Energy  (USA)  Corporation,  2001 

Sanyo  Avenue,  San  Diego,  CA  92173 
Yuasa  Corporation.  Sumitomo  Higashi- 

Shimbashi,  BIdg.  No.  5,  2-11-7.  Higashi- 

Shimbashi,  Minato-ky,  Tokyo  105,  Japan 
Yuasa-Exide.  Inc.,  2400  Bumville  Road. 

Reading,  Pennsylvania  19605 
Toshiba  Battery  Co.,  Ltd.,  KOEI  Bldg.  13-10, 

Ginza  7-Chorae,  Chuo-Ku,  Tokyo  105, 

)apan 
Toshiba  America  Information  Systems,  Inc., 

9740  Irvine  Blvd.,  Irvine,  CA  92718 
Toshiba  America  Consumer  Products.  Inc., 

82  Totowa  Road,  Wayne,  NJ  07470 

(c)  Kent  Stevens,  Esq..  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street  SW..  Room 
401-L.  Washington,  DC  20436,  who  shall  be 
the  Commission  investigative  attorney,  party 
to  this  investigation:  and 

(3)  For  the  investigation  so  instituted,  Janet 
D.  Saxon,  Chief  Administrative  Law  Judge. 
U.S.  International  Trade  Commission,  shall 
designate  the  presiding  Administrative  Law 
Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  59  F.R.  39020.  39045  (Aug. 
1. 1994).  Pursuant  to  sections  201.16(d) 
and  210.13(a)  of  the  Commission's 
Rules.  19  CFR  §  201.16(d)  and  59  PR. 
39020.  39045  (Aug.  1. 1994).  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  of  the 
complaint.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 


allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this  . 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of.a  limited 
exclusion  order  or  a.cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 

Issued:  September  8. 1994. 
Donna  R.  Koehnke, 
Secretory. 

[FR  Doc.  94-22738  Filed  9rl3-94:  8:45  am) 
BILUNG  CODE  7020-02-P 

[Investigation  No.  731-TA-683  (Final)] 

Fresh  Gertie  From  the  People's 
Republic  of  China 

AGENCY:  International  Trade 

Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigation. 

EFFECTIVE  DATE:  September  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Seiger  (202-205-3183),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8.1). 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  revising  its  schedule  in 
the  subject  investigation  as  follows: 
Requests  to  appear  at  the  hearing  must 
be  filed  with  the  Secretary  to  the 
Commission  not  later  than  September 
16. 1994;  the  prehearing  conference  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
September  20. 1994;  the  prehearing  staff 
report  will  be  placed  in  the  nonpublic 
record  on  September  14. 1994;  the 
deadline  for  filing  prehearing  briefs  is 
September  21. 1994;  the  hearing  will  be 
held  at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
September  27. 1994;  and  the  deadline 
for  filing  posthearing  briefs  is  October  5. 
1994. 


For  further  information  concerning 
Ibis  investigation  see  the  Commission's 
notice  of  investigation  (59  FR  39574, 
August  a,  1994)  and  tlie  Commission's 
Rules  of  Practice  and  Procedure,  pail 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207.  subparts  A  and  C  (19 
CFR  part  207). 

Authcrity:  This  iuvest.'gaiion  is  b«i!ig 
conducted  under  autbority  ot  the  Tariff  Act 
of  1930.  title  Vll.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commis.<;ions 
rules. 

By  order  of  the  Commission 

Issued:  Septembers,  1994. 
Donna  R.  Koehnke, 
Seaviar.. 
jFR  Doc.  94-22737  Filed  9-13-94;  8:45  ami 

BLLUIG  COQE  7t20-«-P 

pnvestigation  No.  337-TA-3571 

Certain  Sports  Sandals  and 
Components  Thereof;  Notice  of 
Decision  Not  To  Review  An  Initial 
Determination  Granting  a  Joint  Motion 
To  Terminate  the  Investigation  With 
Respect  to  Respondent  Brown  Group 
Retail,  Inc.  on  the  Basis  of  a  Consent 
Order;  issuance  of  Consent  Order; 
Termination  of  Investigation 

agency:  Intemalional  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  !o 
review  an  initial  determination  (ID) 
(Order  No.  11)  issued  on  August  25, 
1994,  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  the  joint  motion 
of  complainant  Deckers  Corporation  and 
respondent  Brown  Group  Retail,  Inc.  to 
terminate  the  investigation  as  to  Bro^vn 
on  the  basis  of  a  settlement  agreement, 
consent  order  agreement,  and  consent 
order.  As  Brown  is  the  last  remaining 
respondent,  termination  of  Brown 
terminates  the  investigation. 
FOR  FURTHER  INFORMATION  COMTACT: 
Rhonda  M.  Hughes,  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-3083. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  the  sale  for 
importation,  and  the  sale  within  the . 
United  States  after  importation  of  sports 
sandals  that  infringe  three  claims  of  U.S. 
Letters  Patent  4,793.075,  on  September 
9. 1993. 


On  January  14, 1994.  Deckers  and 
Brown  filed  a  joint  motion  to  terminate 
the  investigation  on  the  basis  of  a 
settlement  agreement,  a  consent  order 
agreement,  and  a  proposed  consent 
order  On  April-19. 1994,  the  ALJ  issued 
an  ID'granting  the  joint  motion,  which 
was  imopposed,  and  terminating  the 
investigation  as  to  Brown.  The 
Commission  reviewed  the  ID  and 
remanded  it  to  the  ALJ.  By  order  dated 
June  13, 1994,  the  Commission  directed 
the  ALJ  to  advise  the  parties  that,  if  they 
wish  to  terminate  the  investigation  on 
the  basis  of  a  consent  order,  the 
stipulated  findings  in  the  proposed 
consent  order  should  make  it  clear  that 
the  stipulation  concerning  the  patent's 
validity  will  become  void  only  if  the 
patent  is  foimd  to  be  invalid  by  a  cotut 
or  agency  in  a  final  decision  that  is  no 
longer  subject  to  appeal  and  is  unrelated 
to  enforcement  of  the  consent  order.  The 
parties  then  filed  a  supplement  to  their 
joint  motion,  an  amendment  to  the 
settlement  agreement,  and  a  revised 
proposed  consent  order.  Subsequently,, 
the  ALJ  issued  an  ID  on  August  25, 
1994,  granting  the  joint  motion  and 
terminating  the  investigation  as  to 
Brown.  No  petitions  for  review  of  the 
ID,  or  agency  or  public  comments 
concerning  the  ID,  were  fihxi. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  use.  1337.  and 
Commission  interim  rule  210.53. 19 
CFR  210.53. 

Copies  of  the  ID  and  aVt  other 
nonconfidential  documents  filed  in 
cormection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.ra.  to  5:15 
p-m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C,  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TPD  frrminaJ  on  202- 
205-1810. 

By  order  of  the  Coramission 

Issued:  September  6, 1994. 
Donna  R.  Koeluke, 
Secivlary. 

LFR  Doc.  94-22739  Rled  9-13-94:  845  smj 
BtLLtNG  CODE  7029-02-P 


DEPARTMENT  OF  JUSTICE 
Infonnation  Collections  Undsr  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/coUeciion;     . 

(2)  the  agency  form  number,  if  any,  a.nd 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  how  often  the  form  must  be  filled  out 
or  the  information  is  collected; 

(4)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  an  estimate  of  the  total  nuralH^rof 
respondents  and  the  amount  of  time 
estimated  for  an  average  responilenl 
to  respond; 

(6)  an  estimate  of  the  total  public 
burden  (in  hours)  dissociated  with  the 
coUeclion;  and. 

(7)  an  indication  as  to  whether  Section 
3504(h)  of  Pubhc  Law  96-511  applies 
Comments  and/ or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-^319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  conuuents  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  AfTairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Managemeni/ 
Justice  Management  Division  Suite  8.^0. 
WCTR,  Washington,  DC  20530. 

Revision  of  a  C^irrently  Approved 
CoHectioD 

( 1 )  Report  of  Suspicious  Orders  or 
Tbt^ft/Loss  of  Listed  Chemicals/ 
Machines. 

(2)  None.  Drug  Enforcement 
Administration. 

(3)  Recordkeeping  for  retailers  of  dmg 
products.  Reporting:  On  Occasion 

(4)  Individuals  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations.  The 
Domestic  Chemical  Diversion  Control 
Act  of  1993  amends  DEA's  chemical 
recordkeeping  and  reporting 
requirements  to  remove  the  exemption 
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for  certain  drugs  which  contain 
ephedrine.  Persons  who  previously 
were  not  reqiiired  to  keep  records  or 
make  reports  regarding  sales  of  these 
products  now  must  do  so. 

(5)  10,300  annual  respondents  at  .17 
hours  per  response.  10.000 
recordkeepers  at  100  annual  hours  per 
recordkeeper. 

(6)  3,502  total  annual  reporting  hours. 
1,000,000  total  annual  recordkeeping 
hours.  Recordkeeping  retention  period: 
4  years.  1.003,451  Total  Annual  Burden. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comraent  on  this  item  is 
encouraged. 

Dated:  September  8.  1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
(FR  Doc.  94-22651  Filed  9-13-94;  8:45  ami 
BIUJNG  COOE  4410-09-M 


Infoimation  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  had  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

p)  how  often  the  form  must  be  filled  out 
or  the  information  is  collected; 

(4)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(6)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  an  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
-notice,  esp)ecially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 


the  OMB  reviewer  and  the  Department 
of  Justice  Clearamce  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington.  DC  20530. 

New  CoUectiGn 

(1)  Application  for  Registration  under 
Domestic  Chemical  Diversion  Control 
Act  of  1993  (DEA  Form  510)  Renewal 
Application  for  Registration  under 
Domestic  Chemical  Diversion  ControL 
Act  of  1993  (DEA  Form  510a) 

(2)  DEA  Forms  510  and  510a.  Drug 
Enforcement  Administration. 

(3)  On  Occasion.  DEA  Form  501.  New 
Applicant.  Annually.  DEA  Form  510a, 
Renewal. 

(4)  Individuals  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations.  The 
Domestic  Chemical  Diversion  Control 
Act  requires  that  distributors,  importers 
and  exporters  of  listed  chemicals  which 
are  being  diverted  in  the  United  States 
for  the  production  of  illicit  drugs  must 
register  with  the  DEA.  Registration 
provides  a  system  to  aid  in  the  tracking 
of  the  distribution  of  List  I  chemicals. 

(5)  11,500  annuaLrespondents  at  .5 
hours  per  response. 

(6)  5,750  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-51 1! 

Public  comment  on  this  item  is 
encouraged. 

Dated:  September  8, 1994. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
(FR  Doc.  94-:22650  Filed  9-13-94;  8:45  am) 

BILUtiG  CODC  4410'-0»-M 


Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  May  6,  1994,  and 
published  in  the  Federal  Register  on 
May  13,  1994,  (59  FR  25126).  Sanofi 
Winthrop  L.P..  DBA  Sanofi  Winthrop 
Pharmaceutical,  200  East  Oakton  Street, 
Des  Plaines.  Illinois  60018,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dnjg 

Schedule 

Codeine  (9050) 

HvdromorDhone  (9150)  

II 
II 

Meoendine  (9230) 

II 

Morphine  (9300) 

II 

Comments  were  received  and  a 
registered  importer  did  file  a  written 
request  for  a  hearing  with  respect  to  the 
registration  of  Sanofi  Winthrop  L.P..  the 
firm  subsequently  withdrew  its  request 
for  a  hearing  on  July  22. 1994.  because 
it  intends  to  use  the  import  registration 
to  allow  its  Distribution  Center  to  re- 
import controlled  substances  not 
acceptable  to  foreign  customers. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21.  Code  of  Federal  Regulations. 
§  1311.42.  the  above  finn  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  September  6, 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  94-22717  Filed  9-13-94;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration  Notice  of  Attestations 
Filed  by  Facilities  Using  Nonimmigrant 
Aliens  as  Registered  Nurses 

agency:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  that  have  submitted 
aUestations  (Form  ETA  9029  and 
explanatory  statements)  to  one  of  four 
Regional  Offices  of  DOL  (Boston. 
Chicago,  Dallas  and  Seattle)  for  the 
purpose  of  employing  nonimmigrant 
alien  nurses.  A  decision  has  been  made 
on  the  these  organizations'  attestations 
and  they  are  on  file  with  DOL. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the  U.S.  - 
Employment  Service.  Employment  and 
Training  Administration,  Department  of 
Labor.  Room  N-4456,  200  Constitution 
Avenue, N.W.,  Washington.  DC.  20210. 
Any  complaints  regarding  a  particular 


attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  Department  of  Labor. 
The  address  of  such  offices  are  found  in 
many  local  telephone  directories,  or 
may  be  obtained  by  writing  to  the  Wage 
and  Hour  Division,  Employment 
Standards  Administration, Department 
of  Labor.  Room  S-3502,  200 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  die  Attestation  Process: 
Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service.  Telephone:  202-21^5263 
(this  is  not  a  toll-fi-ee  number). 
Regarding  the  CompJaint  Process: 
Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
progrsjn  will  be  made  to  the  Chief, 
Farm  Labor  Program,  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 


registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i){a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  Parts 
655.  Subpart  D.  and  29  CFR  Part  504, 
January  6, 1994).  The  Employment  and 
Training  Administration,  pursuant  to  20 
CFR  655.310(c).  is  publishing  the 
following  fist  of  facihties  which  have 
submitted  attestations  which  have  been 
accepted  for  filing  and  those  which  have 
been  rejected. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 


requested  foreign  nurses  for  their  staff. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  die  supporting 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities  chief  executive 
officer  also  are  listed  to  aid  public 
inquiries.  In  addition,  attestations  and 
explanatory  statements  (but  not  the  full 
supporting  documentation)  are  available 
for  inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  v>rishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  the  attestation, 
such  complaint  must  be  filed  at  the 
address  for  the  Wage  and  Hour  Division 
of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  D.C.  this  7th  day  ol 
September  1994. 

John  M.  Robinson, 

Deputy  Assistant  Secretary,  Employment  and 
Training  Administration. 


Division  of  Foreign  Labor  Certifications,  Health  Care  Facility  Attestations 

(form  eta-s029] 


CEO-Name/Facility  Name/Address 


State 


Action 
date 


ETA  REGION  1 
" 07/04/94  TO  07/10^94 

David  Potvin.  Bethany  Health  Care  Center.  Inc..  97  Bethany  Road,  Framingham,  V^  01701.  508-872-6750 

ETA  CONTROL  NUMBER-1/212623  ACTIOf^ACCEPTED  »io-o^^-o^ou  

Neal  M.  Elliott,  Greenery— Beverly.  40  Heather  St.  Beverty.  MA  01915. 508-927-6620 

ETA  CONTROL  NUMBER— 1/212733  ACTIOf^-ACCEPTED  "' 

Neal  M.  Elliott  Greenery— Boston.  99  Chestnut  Hill  Ave.,  Boston,  MA  02135  787-3390 

ETA  CONTROL  NUMBEFV-1/212731  ACTION-ACCEPTED 
Neal  M.  Elliott  Greenery— North  Andover,  75  Park  Street.  N.  Andover.  MA  Q1845  508-^85-3372 

ETA  CONTROL  NUMBER-1/212725  ACTION-ACCEPTED  ^^      " 

Neal  M.  Elliott  Greenery— Waltham,  775  Trapelo  Road.  Waltham.  MA  02554,  895-7000 

ETA  CONTROL  NUMBER— 1/212726  ACTION— ACCEPTED  " " 

Neal  M.  Elliott  Greenery— Worcester.  59  Acton  St,  Worcester,  MA  01604.  508-791-3147 

ETA  CONTROL  NUMBER— 1/212724  ACTION— ACCEPTED  

Neal  M.  Elliott  Greenery  Rehab  &  Skilled  Nursing.  B9  Lewis  Bay  Road,  Hyannis,  MA  02601  508-775-7601 

ETA  CONTROL  NUMBER-1/212728  ACTION-ACCEPTED  

Neal  M.  Elliott,  Greenery  Rehabilitation  Center,  P.O.  Box  1330,  Isaac  Street,  Middle»»ro,  MA  02346  50&-947-9295 

ETA  CONTROL  NUMBER— 1/212727  ACTION— ACCEPTED 
Gerald  L  MacOonaid,  Mediptex  Skilled  Nursing  &  Rehab.,  910  Saratoga  St.,  East  Boston,  MA  02128  56^-1157 

ETA  CONTROL  NUMBER-1/212701  ACTION-ACCEPTED  

Nancy  Hsu.  South  Cove  Manor  Nursing  Home.  120  Shawmut  Avenue.  Boston.  MA  021 18  423-0590 

ETA  CONTROL  NUMBER-1/212552  ACTION-ACCEPTED  '  " 

Jearme  V.  Sanders.  Golden  View  Health  Center  Corp.,  19  NH  Route  104,  Meredith.  NH  03253  603-279-8111 

ETA  CONTROL  NUMBER-1/212884  ACTION-ACCEPTED  .  ov..^^  a-c .  1 1  _.. 

Kristine  Graff,  Bristol  Manor  Health  Cai-e  Center,  96  Parkway,  Rochelle  Park  NJ  07662  201-845-OOfi9 

ETA  CONTROL  NUMBEP-1/212550AGTIOr>»-ACCEPTED  '     "  "•" 

^^If^^J^*^^  ^^''9^^'  ^^"^on  Park  Health  Care  Center.  525-535  Monmouth  St.  Jersey  City.  NJ  07302,  201 

ETA  CONTROL  NUMBER— 1/212554  ACTION— ACCEPTED 
Gloria  F.  Estaljillo.  Philippine  Placement  Agency.  Inc..  880  Bergen  Avenue,  Jersey  City.  NJ  07306  201-983-0245 

ETA  CONTROL  NUMBER— 1/212553  ACTION— ACCEPTED 
Joan  V.  Tomczyk,  Beach  Terrace  Care  Center,  Inc..  640  W.  Broadway.  Long  Beach.  NY  11561.  516-431-4400 

ETA  CONTROL  NUMBER-1/212513ACTIOf4-ACCEPTED  ^^  

Debra  A  Sabato.  Cedar  Manor  Nursing  Home,  P.O.  Box  828,  Cedar  Lane,  OssJning,  NY  l(»62. 914-762-1600 


MA 

07/06«4 

MA 

07/07/94 

MA 

07/07,'94 

MA 

07/07/94 

MA 

07/07/94 

MA 

07,'07/94 

MA 

07/07,'S4 

MA 

07/07,-94 

MA 

07/06.-94 

MA 

07,'06,'34 

NH 

07/06j^ 

NJ 

07/OSQA 

NJ 

07/0&'94 

NJ 

07/06/94 

NY 

07/05/94 

NY 

07/06/94 

JMI 
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Division  of  Foreign  Labor  Certifications,  Health  Care  Faquty  Attestations— Continued' 

[FORM  ETA-90291 


CEO-Name/Facility  Name/Address 


ETA  CONTROL  NUMBER— 1/212887  ACTION— ACCEPTED 
John  C.  Fedefsptel.  Hudson  Valley  Hospital  Center,  1980  Crompond  Road.  F^eksklll,  NY  10566.  914-734-3571 

ETA  CONTROL  NUMBER— 1/212514  ACTION— ACCEPTED 
Wyitam  Tan.  St.  Agnes  Hospital.  305  Nortti  Street.  White  Plains.  NY  10605  914-681-4507  

ETA  CONTROL  NUMBER— 1/212700  ACTION— ACCEPTED 


State 


NY 
NY 


ETA  REGION  1 
07/11/94  TO  07/17/94 


Margaret  K.  Degnan.  Moris  Hills  Mutticare  Center,  77  Madison  Avenue,  Morristown.  NJ  07960.  201-540-9800 .-...    . 

ETA  CONTROL  NUMBER— 1/213002  ACTION— ACCEPTED 
Abraham  Schlafng.  Meadow  Park  Nursing  Home.  78-10  164th  St.,  Flushing,  NY  1 1366.  718-591-8300 

ETA  CONTROL  NUMBE.R— 1/213131  ACTION— ACCEPTED 
Patricia  Lambert.  New  Yo.-V  State  Kingst)oro  Psych.  Ctr.  681  Clarkson  Avenue.  Brooklyn,  NY  11203-2199.  718-221- 
7100. 

ETA  CONTROL  NUMBER— 1/213047  ACTION— ACCEPTED 


ETA  REGION  1 
07/1  &'94  TO  07/24/94 


Jonathan  M.  Metsch.  Greenville  Hospital.  1825  Kennedy  Bouie/ard.  Jersey  City,  NJ  07305.  201-547-6100    . 

ETA  CONTROL  NUMBER— 1/213200  ACTION— ACCEPTED 
Edward  Mr.  Einhom,  Hosprtality  Care  Center.  300  Broadway,  Newark.  fJJD71 04.  201-484-4222 . 

ETA  CONTROL  NUMBER— 1/213203  ACTION— ACCEPTED 
Charles  P.  Berkowitz,  Jewish  Home  &  Rehabilitation  Ctr..  198  Stevens  Avenue.  Jersey  City.  NJ  07305.  201-451-9000 

ETA  CONTROL  NUMBER— 1/213168  ACTION— ACCEPTED 
Alvin  J.  Conway.  Catholc  Med.  Ctr./Brooklyn  &  Queens,  88-25  I53rd  Street.  Jamaica.  NY  1 1432,  718-630-6800  

ETA  CONTROL  NUMBER— 1/213201  ACTION— ACCEPTED 


ETA  REGION  1 
07/25/94  TO  07/31/94 


Maurice  I.  May.  Hebrew  Rehab  Ctr  for  the  Aged,  1200  Centre  Street.  Boston,  MA  02131.  61 7-32&-8000 

ETA  CONTROL  NUMBER— 1/213425  ACTION— ACCEPTED 
Michele  B.  Anderson.  ARO  Community  Sen/ices,  Inc.,  11  Northeastern  Blvd.,- Nashua,  NH  03062-3139.  603-598- 
9800. 

ETA  CONTROL  NUMBER— 1/213388  ACTION— REJECTED 
Raymond  C.  Lemire.  Epsom  Manor.  Inc..  Junction  Route  4  on  28  RR2.  Box  107,  Epsom.  NH  03234.  603-736-4772  ... 

ETA  CONTROL  NUMBER— 1/213303  ACTION— ACCEPTED 
Benjamin  F.  Miller.  Delaire  Nursing  &  Convalescent  Ctr.  400  W.  Stimpson  Ave..  Linden.  NJ  07036.  908-862-3399    .... 

ETA  CONTROL  NUMBER— 1/213372  ACTION— ACCEPTED 
Lowell  Fein,  Eagle  Rock  Convalescent  Center.  T/A  West  CaWwell  Care  Center  165,  Fairfield  Avenue.  West  CaWwell. 
NJ  07006.201-226-1100. 

ETA  CONTROL  NUMBER— 1/213297  ACTION— ACCEPTED 
Michael  J.  McDonough,  Hospital  Center  at  Orange  (The).  188  South  Essex  Avenue.  Orange.  NJ  07050.  201-266- 
2269. 

ETACONTROLNUMBER— 1/213498  ACTION— ACCEPTED  '  - 

John  P.  McGee,  JFK  Health  Systems.  Inc..  65  James  St..  Edison,  NJ  08816-3059,  908-321-7170     ... 

ETA  CONTROL  NUMBER— 1/213387  ACTION— ACCEPTED 
Han/ey  Hdzberg.  Robert  Wood  Johnson  Univ.  Hospital.  1  RobertWood  Jonson  Place.  New  Brunswick,  NJ  08901. 
908-828-3000. 

ETA  CONTROL  NUMBER— 1/213426  ACTION— ACCEPTED 
James  Davis,  Amsterdam  Nursing  Home,  1060  Amsterdam  Avenue,  New  York.  NY  T0025,  212-678-260Q „ 

ETA  CONTROL  NUMBER— 1/213296  ACTION— ACCEPTED 
A.  Dixon,  Bayview  Coaectional  Facility,  550  West  20th  Street.  New  York.  NY  10011,  212-255-7590 .. 

ETA  CONTROL  NUMBER— 1/213371  ACTION— ACCEPTED 
Raquel  Ayala.  Central  Bronx  Hospital.  Immigration  Unit,  125  Worth  Street.  New  York.  NY  10013,  212-788-3485  ".  . . 

ETA  CONTROL  NUMBE  R— 1  /2 1 3293  ACTION— ACCEPTED 
George  Adams.  Lutheran  Medical  Center,  150  55th  Street.  Brooklyn.  NY  11220,  718-630-7000 „. 

ETA  CONTROL  NUMBER— 1/213374  ACTION— ACCEPTED 
Raquel  Ayala,  New  York  City  Health  &  Hospitals,  Immigration  Unit.  125  Worth  St.,  New  York.  NY  10013.  212-786- 
3500. 

ETA  CONTROL  NUMBER— 1/213291  ACTION— ACCEPTED 
George  H.  McCoy,  St.  Croix  Hospital.  4007  Est.  Diamond  Ruby.  St.  Croix.  VI  00820-4421 .  809-778-631 1  

ETA  CONTROL  NUMBER— 1/213499  ACTION— ACCEPTED 


MA 
NH 

NH 
NJ 
NJ^ 

NJ 

NJ 
NJ 

NY 
NY 
NY 
NY 

NY 

VI 


ETA  REGION  1 
08/01/94  TO  08/07/94 


Joseph  Barrick,  Riverdale  Gardens  Inc..  42  Prospect  Avenue.  West  Springfield,  MA  01089.  413-733-3151  

ETA  CONTROL  NUMBER— 1/213521  ACTIOf^— ACCEPTED 
Lawrence  N.  Stein.  King  James  Care  Center.  1501  State  Highway  33.  Hamilton  Square.  NJ  08690.  609-586-1 114 
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Division  OF  Foreign  Ubor  Certifications.  Health  Care  Facility  Attestations— Continued 

[FORM  ETA-9029) 


CEO-Name/Facility  Name/Address 


Queens  Village,  NY  11427,  718-264-4552 


ETA  CONTROL  NUMBER— 1/213582  ACTION— ACCEPTED 
C.  Beth  Kelly,  Lakewood  Nursing  Center,  285  River  Avenue,  Lakewood.  NJ  08701  906-363-0400 

ETA  CONTROL  NUMBER.-1/213524  ACTION-REJECTED 
Charlotte  Seltzer,  Creedmoor  Psychiatric  Center.  80-45  Winchester  Blvd 

ETA  CONTROL  NUMBER— 1/213583  ACTION— ACCEPTED 
Kenneth  M.  Brown,  Margaret  Tietz  Center/Nursing  Care,  164-1 1  Chapin  Parkway 
Stony  Brook  University  Hospital,  Health  Science  Center.  L-3.  Rm.  106,  Stony  Brook  NY  ii7Qi^i)o  '516^44-25^^ 

ETA  CONTROL  NUMBER-1/2 13526  ACTION-ACCEPTED  ^'r>-^'^  ^o^a 

Robert  Koenig,  Woodmere  Health  Care  &  Nursing  Fac,  130  Irving  Place.  Woodmere  NY  T1598  516-374-9300 

ETA  CONTROL  NUMBER-1/213598  ACTION-ACCEPTED  '  


State 


NJ 

NY 

NY 
NY 

NY 


ETA  REGION  1 
08/08/94  TO  08/14/94 


Michele  B.  Anderson,  ARO  Community  Services.  Inc.,  11  Northeastern  Blvd.,  Nashua,  NH  03062-3139.  603-598- 

9800. 
ETA  CONTROL  NUMBER— 1/213740  ACTION— ACCEPTED 
Maryann  Dolak,  Hudson  Management  Consultants,  Inc.,  50  Maine  Avenue,  Rockville -Centre,  NY  11570,  516-536- 

8000. 

ETACONTROLNUMBER— 1/21 3742  ACTION— ACCEPTED 


NH 


NY 


ETA  REGION  1 
Oa/15/94  TO  08/21/94 


LindaShyavitz,  Sturdy  Memorial  Hospital,  Inc.,  211  Park  Street,  P.O.  Box  2963,  Attleboro,  MA  02703  508-222-5200 
ETACONTROLNUMBER— 1/213909  ACTION— ACCEPTED  "  a^u  . 

Richard  Courville.  Mammoth  Nursing  Home,  1,  Mammoth,  Manchester,  NH  03109  603-625-9891 
ETA  CONTROL  NUMBER— 1/213915  ACTION— ACCEPTED 

Edward  Zirbser,  Greenbriar  Nursig  Ctr  of  Hammonton.  190  N.  Evergreen  Avenue,  Woodbury,  NJ  08096,  609-848- 

ETA  CONTROL  NUMBER— 1/213887  ACTION— ACCEPTED' 
Magdy  Elamir,  Jersey  City  Neurological  Center,  550  Summit  Avenue,  Jersey  City  NJ  07306  201-653-0022 

ETA  CONTROL  NUMBER-1/21 3911  ACTION-ACCEPTED  '        ^  -^^^^^ 

C.  Beth  Kelly,  Lakewood  Nursing  Center,  285  River  Avenue.  Lakewood,  NJ  08701   908-363-0400 

ETA  CONTROL  NUMBER— 1/213886ACTION— ACCEPTED  

Blanche  Bonifacio.  Merry  Heart  Nursing  Home.  200  Route  10.  Succasunna,  NJ  07876  201-584--1000 

ETACONTROLNUMBER— 1/213912  ACTION— ACCEPTED  ' 

Carmen  B.  Alecci,  West  Hudson  Hospital,  206  Bergen  Ave,  Kearney.  NJ  07032  201-955-7014 

ETA  CONTROL  NUMBER— 1^13888  ACTION— ACCEPTED 
Frank  Maddalena,  Brookdale  Hospital  Medical  Center.  Linden  Boulevard/Brookdale  Plaza,  Brooklyn,  NY  11218-3198. 
718—240—5058. 

ETA  CONTROL  NUMBER— 1/213910  ACTION— ACCEPTED 


ETA  REGION  1 
08/22/94  TO  08/28/94 


Scott  L.  Goktoerg,  MediCenter  of  Lakewood,  685  River  Ave.,  Lakewood,  NJ  08701  908-364-6300 
ETA  CONTROL  NUMBER— 1/214133  ACTION— ACCEPTED 


NJ 


ETA  REGION  10 
07/11/94  TO  07/17/94 


Bullhead  Community  Hospital,  2735  Silver  Creek  Road,  Bullhead.  AZ  85442,  Bullhead,  AZ  86442, 


Michael  Freeman, 
602-763-2273. 

ETA  CONTROL  NUMBER— 10/204726  ACTION— ACCEPTED 
Michael  Freeman,  Silver  Ridge  Village,  2812  Silver  Creek  Rd.,  Bullhead.  AZ  86442  602-763-1404 

ETA  CONTROL  NUMBER— 10/204725  ACTION— ACCEPTED 
Jose  S  VakJomar,  Los  Palos  Convalescent  Hospital,  1430  West  Sixth  Street,  San  Pedro,  CA  90732  310-832-6431 

ETA  CONTROL  NUMBER— 10/204805  ACTION— ACCEPTED 
Teresita  Nery,  MedPro  Home  Health,  Inc.,  3345  Wilshire  Blvd.,  Suite  515,  Los  Angeles  CA  90010  213-384-3800 

ETA  CONTROL  NUMBER— 10/204804  ACTION— ACCEPTED 
S.  Lynn  Cook,  San  Joaquin  General  Hospital.  P.O.  Box  1020,  Stockton,  CA  95201.  209-468-6260 

ETA  CONTROL  NUMBER— 10/204751  ACTION— ACCEPTED 
Jose  S.  Valdomar.  Seacrest  Convalescent  Hospital,  1416  West  Sixth  Street.  San  Pedro,  CA  90732  310-833-3526 

ETA  CONTROL  NUMBER— 10/204750  ACTION— ACCEPTED 


ETA  REGION  10 
07/18/94  TO  07/24/94 


Grant  Asay,  St  Ann's  Nursing  Home,  415  Sixth  Street,  Juneau,  AK  99801.  907-586-3383 

ETA  CONTROL  NUMBER— 1 0/204786  ACTION— ACCEPTED 
Deenah  Stockton,  Good  Samaritan  Hospital.  901  Olive  Drive,  BakersfiekJ,  CA  93308,  805-399-4461 
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DiviSJON  OF  Foreign  Labor  Certifjcations.  Health  Care  Facility  Attestations— Continued 

(FORM  ETA-90291 


CEO-Name/Facility  Name/Address 

ETA  control  number— 10/204835  ACTION— ACCEPTED 

Joan  Bartow.  PlacerviBe  Pines  Conv,  Hospital,  1040  MarshaJI  Way.  PlacervHIe,  CA  95667.  916-622-3400  

ETA  CONTROL  NUMBER— 10/204860  ACTION— ACCEPTED 

ETA  REGION  10 
. 07/25^94  TO  07/31/94 " 

Aneili  Stamm.  Silver  Oak  Manor.  788  Hoimes  Street.  Liverrrwe.  CA  94550.  510-447-2280 

ETA  CONTROL  NUMBER— 10/204956  ACTIOfl-ACCEPTED  

ETA  REGION  10 
^__^ 08/06/94  TO  Oa/14/94 

Cecil  Mays,  Care  West  Arroyo  Vista,  3022  45tti  Street,  San  Diego.  CA  92105,  619-283-5855  

ETA  CONTROL  NUMBER— 10/206008  ACTION— ACCEPTED 
Cecil  Mays,  Care  West  Tri  City.  3232  Thunder  Drive,  Oceanside.  CA  92056,  619-724-2183 

ETA  CONTROL  NUMBER— 10/205009  ACTION— ACCEPTED 
Leila  Knox,  Casa  Metro  Convalescent  Hospital,  2020  North  Wetier.  Fresno,  CA  93105.  209-237-0883 

ETA  CONTROL  NUMBER— 10/204994  ACTION— ACCEPTED 
Karen  G.  Sell,  Hanford  Community  Medical  Center.  450  GreenfieJd  Avenue,  Hanford,  CA  93230,  209-585-5463 

ETA  CONTROL  NUMBER— 10/204991  ACTION— ACCEPTED 
Cecil  Mays,  Patomares  Nursing  &  Rehabilitation,  250  West  Artesia  Street,  Pomona,  CA  91768,  909-623-3564  

ETA  CONTROL  NUMBER— 10/206005  ACTION— ACCEPTED 
CecilMays,  Vista  KnoH,  2000  Westwood  Road,  Vista,  CA  92083,  619-630-2273 ,. 

ETA  CONTROL  NUMBER— 1 0/205007  ACTION— ACCEPTED 

ETA  REGION  10 
-         08/15/9410  08/21/94 

Cecil  Mays,  Care  West  Anza.  622  South  Anza  Street,  El  Cajon.  CA  92020,  619-442-0544  

ETA  CONTROL  NUMBER— 10/206028  ACTION— ACCEPTED 
Cecil  Mays,  Care  West  Arizona  Nursing  Center,  1330  17th  Street.  Santa  Monica.  CA  90404.  310-829-5411  

ETA  CONTROL  NUMBER— 1 0/205025  ACTION— ACCEPTED 
Cecil  Mays,  Care  West  Bayside  Nursing  Center,  1251  South  Eliseo  Drive,  KentfiekJ,  CA  94904,  415-461-1900  . .. 

ETA  CONTROL  NUMBER— 10/205023  ACTION— ACCEPTED 
Cecil  Mays.  Care  West  Gatewray  Nursing  Center.  25660  Patrick  Avenue.  Hayward,  CA  94554,  510-782-1845    

ETA  CONTROL  NUMBER— 10/205012  ACTION— ACCEPTED 
Cecil  Mays,  Care  West  Intercommunity  Nursing,  12527  Studetjaker  Road,  Norwalk,  CA  90650,  310-868-4767 

ETA  CONTROL  NUMBER— 10/205013  ACTION— ACCEPTED 
Cecil  Mays,  Care  West  Madison  Nursing  &  Rehab,  1391  East  Madison  Avenue,  El  Cajon,  CA  92021,  619-444-1107 

ETA  CONTROL  NUMBER— 10/205011  ACTION— ACCEPTED 
Cecil  Mays,  Care  West  Manteca  Nursing  &  Rehab.  410  Eastwood  Avenue.  Manteca,  CA  95336,  209-239-1222 

ETA  CONTROL  NUMBER— 10/205010  ACTION— ACCEPTED 
Johntai  E.  Jackson,  II,  Ph.D.,  Julia's  Nursing  Service  Agency,  Suite  510,  1800  N.  Argyle  Avenue,  Los  Angeles,  CA 
90028,213-466-8930. 

ETA  CONTROL  NUMBER— 10/204952  ACTION— ACCEPTED 
Cecil  Mays,  Pfaya  Del  Rey  Rehab  &  Care  Center,  7716  Manchester  Avenue.  Playa  del  Rey,  CA  90293,  310-823- 
4694. 

ETA  CONTROL  NUMBER— 10/205027  ACTION— ACCEPTED 
Jay  Jeffers,  BHC  Health  Sen/ices  oc  Nevada,  Inc,  1240  East  Ninth  Street.  Reno,  NV  89512,  702-323-0478  .    . 
ETA  CONTROL  NUMBER— 10/204992  ACTIOhJ— ACCEPTED 

ETA  REGION  5 
07/04/94  TO  07/10/94 

Gary  R.  House,  Community  Care  at  Cotorado  Springs,  1 10  W.  Van  Buren  St.,  Colorado  Springs,  CO  80907-8400 
719-^75-8686. 

ETA  CONTROL  NUMBER— 5/226722  ACTION— ACCEPTED 
Lynn  BunkhokJer,  Community  Care  at  Panoia,  1625  Meadowbrook  Blvd.,  Paonia,  CO  81428,  303-527-4837 

ETA  CONTROL  NUMBER— 5/226709  ACTION— ACCEPTED 
Lucie  Frah,  Community  Care  of  America,  2825  Patterson  Road,  Grand  Junction,  CO  81506,  303-342-7356  . 

ETA  CONTROL  NUMBER— 5/226707  ACTION— ACCEPTED 
Paul  Whisler.  Community  Care  of  Mediapolis,  608  Prairie  Street.  Mediopolis.  lA  52637,  319-394-3991    .... 

ETA  CONTROL  NUMBER— 5/226723  ACTION— ACCEPTED 
Charies  Stumpf,  Margaret  Manor,  Inc.,  1 121  N.  Orieans  St.,  Chicago,  IL  60604,  312-943-^300 

ETA  CONTROL  NUMBER— 5/226671  ACTION— ACCEPTED 
Roberta  Caurdy,  Advance  Nursing  Center,  2936  South  John  Daty.  Inkster,  Ml  48141.  313-278-7272 --' 

ETA  CONTROL  NUMBER— 5/226665  ACTION— ACCEPTED 
Noreen  Trout.  Medkal  Case  Management  of  America.  812  B  East  Franklin  St..  Centerville,  OH  45459,  800-538-4218 
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Division  of  Foreign  Ubor  Certifications,  Health  Care  Facility  Attestations— Continued 

[FORM  ETA-9029] 


"  CEO-Name/Facility  Name/Address 


ETA  CONTROL  NUMBER— 5/226727  ACTION— ACCEPTED 


State 


ETA  REGION  5 
07/1 1/94  TO  07/17/94 


Carolyn  Manna,  Community  Care,  139  Park  Drive,  Grand  Junction,  CO  81501  303-260-1152 

ETA  CONTROL  NUMBER— 5/227263  ACTION— ACCEPTED 
Kelly  Everty,  Community  Care  at  Delta,  2050  South  Main,  Delta,  CO  81416  303-874-9775 

ETA  CONTROL  NUMBER— 5/227258  ACTION— ACCEPTED 
Janet  B.  Ryder,  Community  Care  at  La  Villa  Grande,  2501  Little  Bookcliff  Drive,  Grand  Junction,  CO  81501,  303-245- 

ETA  CONTROL  NUMBER— 5/227256  ACTION— ACCEPTED 
Larry  Levelle,  Community  Care  of  Cannon  City,  515  Fain/iew,  Canon  City  CO  8i2i2  719-275-0665 

ETA  CONTROL  NUMBER— 5/227252  ACTION-ACCEPTED  '  

Sharon  Shumaker,  Community  Care  of  Am.  at  Muscatine,  3440  Mulberry  Avenue,  Muscatine,  lA  52761,  319-263- 
2194. 

ETA  CONTROL  NUMBER— 5/227268  ACTION— ACCEPTED 
Steven  Frank,  Apple  HonDe  Healthcare,  Ltd.,  2777  Finley  Road,  Suite  10,  Downers  Grove  IL  60515  708-495-6060 

ETA  CONTROL  NUMBER-5/227397  ACTION— ACCEPTED  '  ^^^^  •••• 

Bryan  Barrish,  Elmwood  Care.  Inc.,  7733  West  Grand  Avenue.  Elmwood  Park.  IL  60635  708-452-9200 

ETA  CONTROL  NUMBER— 5/227399  ACTION— ACCEPTED  '  

Chung  S.  Kim,  M.D.,  KBC  Health  Centre,  Inc.,  d/b/a  Lake  Bluff  HealthCare  Centre.  700  Jenkisson  Avenue  Lake  Bluff 
IL  60044,  708-295-3900.  ' 

ETA  CONTROL  NUMBER— 5/227398  ACTION— ACCEPTED 
Marlaine  Brunslik,  Loretto  Hospital,  645  South  Central  Avenue,  Chicago,  IL  60644  312-854-5044 

ETA  CONTROL  NUMBER— 5/227261  ACTION— ACCEPTED  '  

Peria  J.  Cordero,  New  Ufe  Health  Care  Personnel,  651  W.  Gladys  St.,  Elmhursf.  IL  60126-1874  706^530-5170 

ETA  CONTROL  NUMBER— 5/227396  ACTION— ACCEPTED 
Barbara  H.  Hecht,  Regency  Nursing  Center,  6631  Milwaukee  Avenue,  Niles  IL  708-647-7444 

ETA  CONTROL  NUMBER— 5/227394  ACTION— ACCEPTED  

Celia  Anschutz,  Christopher  Manor  of  Lucas,  414  North  Main  P.O.  Box  68,  Lucas  KS  67648  913-525-6215 

ETA  CONTROL  NUMBER— 5/227273  ACTION— ACCEPTED  "  

Shiriey  Robinson.  Community  Care  of  America,  Inc.,  1 17  W.  First  Street,  P.O.  Box  369,  Smith  Center  KS  66967  913- 
282-6696. 

ETA  CONTROL  NUMBER— 5/227248  ACTION— ACCEPTED 
Salvatore  Bensiatto,  Eastwood  Nursing  Center,  626  East  Grand  Boulevard,  Detroit  Ml  48207  313-92^5816 

ETA  CONTROL  NUMBER— 5/227401  ACTION— ACCEPTED 
Salvatore  Bensiatto,  Father  Solanus  Casey  Nursing  Ctr.,  660  East  Grand  Boulevard.  Detroit  Ml  48207  313-923-5800 

ETA  CONTROL  NUMBER— 5/227402  ACTION— ACCEPTED 
Salvatore  Benisatto,  Westwood  Nursing  Center,  16588  Schaefer,  Detroit,  Ml  48235,  313-345-5000 

.  ETA  CONTROL  NUMBER— 5/227400  ACTION— ACCEPTED  '' 

Steve  Riely,  Community  Care  of  Amer.  at  Tarkio,  300  Cedar,  Tari<io,  MO  64491,  816-736-41 16 

ETA  CONTROL  NUMBER— 5/227260  ACTION— ACCEPTED  

John  Turner,  Community  Care  at  Ashland,  1700  Furnas  Street,  Ashland,  NE  68003  402-944-7031 

ETA  CONTROL  NUMBER— 5/227271  ACTION— ACCEPTED 
Chrlsti  Karie,  Community  Care  at  Edgar,  Route  1,  P.O.  Box  1183,  Edgar,  NE  68935  402-224-5015 

ETA  CONTROL  NUMBER— 5/227247  ACTION— ACCEPTED 
Peggy  Ryan,  Community  Care  at  Sutherland,  333  Maple  Street,  Sutherland,  NE  69165.  308-386-^393 

ETA  CONTROL  NUMBER— 5/227257  ACTION— ACCEPTED 
Joyce  Bauer,  Community  Care  of  Ainsworth,  143  No.  Fullerton,  Ainsworth,  NE  69210  402-387-2500 

ETA  CONTROL  NUMBER— 5/227254  ACTION— ACCEPTED 
Connie  Jones,  Community  Care  of  Amer.  at  Aurora,  616  13fh  Street.  P.O.  Box  266.  Aurora,  NE  68818  402-694-6905 

ETA  CONTROL  NUMBER— 5/227264  ACTION— ACCEPTED 
Marcia  Malone,  Community  Care  of  Amer.  af  Waverly,  11041  North  I37fh  Street,  P.O.  Box  160  Waverlv  NE  68462 
402-786-2626. 

ETA  CONTROL  NUMBER— 5/227249  ACTION— ACCEPTED 
Lyn  Hemphill,  Community  Care  of  Utica,  1350  Centennial  Avenue,  Ufica,  NE  68456  402-534-2041 

ETA  CONTROL  NUMBER— 5/227251  ACTION— ACCEPTED 
Tamara  Schell,  Grandview  Manor,  Broad  Street  &  Highway  4,  Campbell,  NE  68932  402-756-8701 

ETA  CONTROL  NUMBER— 5/227245  ACTION— ACCEPTED 
Michael  Garnet,  Community  Care  of  Amer.  at  Waland,  1901  Howell,  Waland,  WY  82401  307-347-4285 
ETA  CONTROL  NUMBER— 5,'227266  ACTION— ACCEPTED 
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ETA  REGION  5 
07/18/94  TO  07/24/94 


Jeff  White,  Bloomingdale  Pavilion  Inc..  311  Edgewater  Drive,  Bloomingdale,  IL  60i08  708-894-7400 

ETA  CONTROL  NUMBER— 5/227447  ACTION— ACCEPTED 
Dov  Solomon,  Lincoln  Park  Terrace,  Inc.,  2732  N.  Hampden  Court,  Chicago,  IL  60614  312-24&-6000 

ETA  CONTROL  NUMBER— 5/227588  ACTION— ACCEPTED 
Cynthia  Sauer,  Wellington  Plaza  Nursing  Center,  504  W.  Wellington  Avenue,  Chicago.  IL  60657.  312-281-6200 


IL 
IL 
IL 


Action 
date 


07/14/94 
07/l4,'94 

07/14/94 

07/14/94 
07/14/94 

07/15/94 
07/15/94 
07/15/94 

07/14/94 
07/15/94 
07/15/94 
07/14/94 
07/14/94 

07/15/'94 

07/15/'94 
07/15/94 
07M  4.-94 
07/l5''94 
07/14/94 
07/14,94 
07/14/94 
07/14/94 
07/14/94 

07/1 4/94 
07/14.94 
07/14  94 


07/1 8/94 
07/20/94 
07/19/94 
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(FORM  ETA-9CI29] 


CEO-Name/Facility  Name/ Address 


ETA  CONTROL  NUMBER— 5/227576  ACTION— ACCEPTED 
Bonnie  Altefwitz,  Johns  Hopkins  Hospital,  Office  of  Career  Services.  Rm.  300,  Houck  BIdg.,  600  North  Wolfe  St. 
more.  MD  21287,  410-955-6529. 
ETA  CONTROL  NUMBER— 5/227590  ACTION— ACCEPTED 


Balti- 


State 


MD 


ETA  REGION  5 
07/25/94  TO  07/31/94 


Jakob  Bakst.  Hilterest  Healttx^re  Center,  Inc.,  777  Draper  Avenue,  Joliet.  IL  60432,  815-727-4794  

ETA  CONTROL  NUMBER— 5/227918  ACTION— ACCEPTED 
M.  Mermelstein,  Lake  Front  Healthcare  Center,  Inc.,  7618  N.  Sheridan.  Chicago,  IL  60626.  312-743-7711  

ETA  CONTROL  NUMBER— 5/227939  ACTION— ACCEPTED 
Mr.  Pat  Owen  or  Jill  Henson,  Walnut  Ridge  Healthcare  &  Rehab.  555  West  Carpenter  Street,  Springfield,  IL  62702. 
217-525-1880. 

ETA  CONTROL  NUMBER— 5/228099  ACTION— ACCEPTED 
Marshall  Mauer,  Woodbridge  Nursing  Pavilion,  Ltd.,  2242  N.  Kedzie  Avenue.  Chicago.  IL  60647.  708-679-6725 

ETA  CONTROL  NUMBER— 5/228080  ACTION— ACCEPTED 
Sharon  D.  McKerule,  Experts  In  Home  Health  Management.  25150  Evergreen.  Southfietd,  Ml  48075.  810-353-4663  .. 

ETA  CONTROL  NUMBER— 5/228074  ACTIOf+-ACCEPTED 
David  S.  Midenberg.  Lakeland  Convalescent  Center,  Inc.,  P.O.  Box  189  751  E.  Grand  Blvd..  St.  Clair  Shores,  Ml 
48080.313-921-0998. 

ETA  CONTROL  NUMBER— 5/228100  ACTION— ACCEPTED 


ETA  REGION  5 
08/01/94  TO  08/07/94 


Marian  Stevenson,  Comm.  Care  of  America  at  Toledo.  P.O.  Sox  279  Grandview  Drive,  Toledo,  lA  52342.  515-484- 
5080. 

ETA  CONTROL  NUMBER— 5/228435  ACTION— ACCEPTED 
Demi  Rafael,  Health  Servk»s  Specialist.  Inc..  1880  Spruce  Avenue.  Highland  Park.  IL  60035,  708-831-1356 

ETA  CONTROL  NUMBER— 5/228439  ACTION— ACCEPTED 
Virginia  Moravetz.  Bethany  Care  Center,  42235  C.R.  390.  Bloomingdale.  Ml  49026,  616-521-3383 

ETA  CONTROL  NUMBER— 5/228432  ACTION— ACCEPTED 


ETA  REGION  5 
08/08/94  TO  08/14/94 


JMI 


Diane  Rucker,  Chevy  Chase  Nursing  Center,  3400  S.  Indiana,  Chicago.  IL  60616,  312-842-5000 

ETA  CONTROL  NUMBER— 5/228799  ACTION— ACCEPTED 
Julie  Capouch,  Elmwrood  Nursing  and  Rehab.  Center.  1017  W.  Galena  Blvd.,  Aurora.  IL  60506,  708-897-3100 

ETA  CONTROL  NUMBER— 5/22881 1  ACTION— ACCEPTED 
Felice  Cordero,  Elston  Nursing  Center.  4340  North  Keystone,  Chicago,  IL  60641.  312-545-8700 

ETA  CONTROL  NUMBER— 5/228713  ACTIOf^— ACCEPTED 
Felice  Cordero.  Glen  Oaks  Nursing  Center.  270  Skokie  Hwy.,  Northbrook,  IL  60062,  708-498-9320 

ETA  CONTROL  NUMBER— 5/228762  ACTION— ACCEPTED 
Felice  Cordero,  GlenBrklge  Nursing  &  Rehab.  Ctr.,  8333  West  Go«  Road,  Niles,  IL  60648,  70&-966-9190 

ETA  CONTROL  NUMBER— 5/228761  ACTION— ACCEPTED 
Felice  Cordero,  GlenShire  Nursing  &  Rehab.  Center.  22660  So.  Cicero  Avenue.  Richton  Park.  IL  60471 .  708-747- 
6120. 

ETA  CONTROL  NUMBER— 5/228760  ACTION— ACCEPTED 
Jakob  Bakst.  Imperial  of  Hazel  Crest.  Inc.,  3300  West  175th  Street.  Hazel  Crest,  IL,  708-335-2400  

ETA  CONTROL  NUMBER— 5/228810  ACTION— ACCEPTED 
Virgie  Tat)eros  or  Quinn  Corcoran,  Maplewood  Health  Care  Center,  310  Banbury  Road,  North  Aurora.  IL  60542.  708- 
892-7627. 

ETA  CONTROL  NUMBER— 5/228758  ACTION— ACCEPTED 
Ross  Brown.  Oakwood  Ten'ace,  1300  Oak  Avenue,  Evanston.  IL  60201,  708-869-1300 

ETA  CONTROL  NUMBER— 5/228802  ACTION— ACCEPTED 
Lucille  Devaux.  Royal  Terrace  Healthcare  Center,  803  Royal  Drive.  McHenry.  IL  60050,  815-344-2600 

ETA  CONTROL  NUMBER— 5/228808  ACTION— ACCEPTED 
Morris  Esformes.  West  Chicago  Terrace,  928  Joliet  Street.  West  Chkago,  IL  60185.  708-231-9292 

ETA  CONTROL  NUMBER— 5/228809  ACTION— ACCEPTED 
Judy  Rertz  or  Ronald  Peterson.  Johns  Hopkins  Bayview  Medical  Cntr.  4940  Eastern  Avenue.  Baltimore,  MD  21224. 
410-550-0126. 

ETA  CONTROL  NUMBER— 5/228707  ACTION— ACCEPTED 
Nancy  L  Furbish.  Alpha  Annex  Nursing  Home.  609  E.  Grand  Blvd.,  Detroit,  Ml  48207.  313-923-8262  

ETA  CONTROL  NUMBER— 5v22881 3  ACTION— ACCEPTED 
Jess  Boyer.  HealthSphng,  Inc..  11921  Freedom  Drive,  Ste.  600.  Reston.  VA  22090.  703-834-5646  


IL 
IL 
IL 
IL 
IL 
IL 

IL 

IL 

IL 
IL 
IL 

MD 

Ml 
VA 


Action 
date 


07/19/94 


07/26/94 
07/26/94 
07/29/94 

07/29/94 
07/29/94 
07/29/94 


08/05/94 

08/05/94 
08/05/94 


08/12/94 
08/12/94 
08/10/94 
08/12/94 
08/11794 
08/11/94 

08/12/94 
08/11/94' 

08/12/94 
08/12/94 
08/12/94 
08/10/94 

08/12/94 
08/10/94 
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CEO-NanDe/Facifity  Name/Address 


ETA  CONTROL  NUMBER— 5/228716  ACTION— ACCEPTED 


ETA  REGION  5 
8/15/94  TO  08/21/94 


State 


-5161 


IL  60453.  708- 


Ruth  Bosworth.  Community  Care  at  Clannda.  600  Manor  Dnve.  Clannda.  lA  51632  712-542 
ETA  CONTROL  NUMBER-5/228829  ACTION-ACCEPTED  .      ^^^ 

Wendell  P^Monyak.  Bohemian  Home  for  the  Aged,  5061  North  Pulaski  Road,  Chicago.  IL  60630  312-588-1220 
ETA  CONTROL  NUMBER-5/228825  ACTION-ACCEPTED  yu.  l  ouoou.  oi^  asa-i^o 

^^."qc^^^"  °^  ^^°  Feigenbaum.  Concord  Nursing  Honr>e.  9401  S.  R.dgeland  Avenue.  Oak  Lawn 

ETA  CONTROL  NUMBER^5/229030  ACTION— ACCEPTED 
Judy  Pree  Oilman  Nursing  Home,  P.O.  Box  307,  Route  45  South,  Gilman,  IL  60938  815-265-7208 

ETA  CONTROL  NUMBER-5/228831  ACTION-ACCEPTED  o-^or^r^uo  

Jeff  S.  Bems,  Norridge  Nursing  Center,  Inc.,  7001  W.  Cullom,  Norrtdge,  IL  60634  708-457-0700 

ETA  CONTROL  NUMBER-5/228830  ACTION— ACCEPTED  '  =  -"'^     -■ 

Morris  EsfornDes,  Cedars  (The),  6400  The  Cedars  Court,  Cedar  Hill,  MO  63016  314-942-2700 

ETA  CONTROL  NUMBER-5/228826  ACTION— ACCEPTED  =  ^  ^/w , 

V.C.  Vasisth,  Mount  View  Nursing  &  Rehab  Qr.  Inc.,  102  Chandra  Drive,  Duncannon.  PA  17020  717-«34-4lii 

ETA  CONTROL  NUMBER-5/229032  ACTION-ACCEPTf  D  ^-«cJ4-4l  1 1 


ETA  REGION  6 
7/11/94  TO  07/17/94 


Mr 


Mr. 


Ms.  Judy  Hensley.  Hillhaven  Conv.  Center.  5430  Linton  Blvd..  Delray  Beach  FL  33484-6512  407-4qs--^iRfi 

ETA  CONTROL  NUMBER-6/218328  ACTION-ACCEPTED  -3>J404-bt)l^.  407-49^3188  

Mr.  Dyer  Mitchell,  Munroe  Regional  Medical  Center,  131  S.W.  IStti  Street,  Ocala  FL  32670  904-351 -7?7'^ 

ETA  CONTROL  NUMBER-6/2 18494  ACTION-ACCEPTED  

Mr.  Jesse  Dunwoody,  Southpoint  Manor,  42  Collins  Avenue.  Miami  Beach  FL  33139  305-672-1771 

ETA  CONTROL  NUMBER— 6/218383  ACTION-ACCEPTED  .  ^o-o'^  

^^??^^:  t!^'^'  ^''-  Transitional  Hospital  of  Tampa,  4801  N.  Howard  Ave.,  Tampa,  FL  33603  813-874-7575 
ETA  CONTROL  NUMBER-6/218322  ACTION-ACCEPTED                                         l  ooouo,  oi>-e/4   /s/s 
R.  Hill.  Britthaven  of  Louisburg,  Rte,  3,  Box  8,  Louisburg  NC  27549  919-496-7222 
ETACONTROLNUMBER— 6/218432  ACTION— ACCEPTED  

Deborah  Croft.  Hillhaven  Rose  Manor,  4230  North  Roxboro  Road,  Durham  NC  27704  919-477-^80^ 

ETA  CONTROL  NUMBER-6/21 8368  ACTION-ACCEPTED  '  >^'r^oua 

Ms.  Jean  Eastwood,  Meadowbrook  Manor,  Box  249,  Clemmons,  NC  27012  910-766-9158 

ETA  CONTROL  NUMBER— 6/218367  ACTION— ACCEPTED  '  

Mr.  Don  Gray  Angell,  Jr.,  Meadowbrook  Manor,  Rt.  6,  Box  300,  Advance.  NC  27006  919-998-0240 

ETA  CONTROL  NUMBER-6/2 18327  ACTION-ACCEPTED  "  "■ 

Mr^  Ceol  A.  Butler.  Pemberton  Place  Nursing  Ctr..  Inc..  310  East  Warden  Drive.  Pembroke 
521-1273. 
ETA  CONTROL  NUMBER— 6/218372  ACTION— ACCEPTED 

Mr.  Ruben  Arceo.  ACE  Therapy  &  Rehab.  Clinic.  Inc..  Arena  Tower  II  7324  Southwest 

,    TX  77074.  713-272-7844. 

ETA  CONTROL  NU  MBE  R— 6/2 1 8320  ACTION— ACCEPTED 

Mr.  J^  Barry  Shevchuk,  Houston  Northwest  Medk:al  Center.  710  FM  1960  West,  Houston  TX  77090  713^40-2288 
ETA  CONTROL  NUMBER-6/218431  ACTION— ACCEPTED  '      -"^  '^'"'°° 


NC  27372-2529.  910- 


Freeway,  Ste.  348,  Houston, 


ETA  REGION  6 
07/18/94  TO  07/24/94 


Mr.  Emit  Miller,  CHS,  Inc.  Univ.  Gen.  Hospital,  10200  Seminole  Blvd..  Seminole.  FL  34648  813-545-7355 

ETA  CONTROL  NUMBER-6/2 18583  ACTION-ACCEPTED  ^^  o^^   

Mr.  Alan  A.  Fletcher.  Hillhaven  Rehab.  Center.  441 1  North  Habana  Avenue.  Tampa  FL  33614-7299  813-872-2771 
ETA  CONTROL  NUMBER-6/2 18703  ACTION— ACCEPTED  ,  o  ,:r-o  ^  ^,/  ,  .. 

Mr.  William  A.  Sanger,  JFK  Medical  Center,  5301  S.  Congress  Avenue.  Atlantis,  FL  33462  407-%5-7300 

ETA  CONTROL  NUMBER-6/21 8496  ACTION-ACCEPTED  '  =^=^  "'^  

Ephraim  Baream,  Nursing  Management  Services.  Inc.,  300  31st  Street  North  Suite  335.  St.  Petersburg,  FL  33713 
813—321—2411. 

ETA  CONTROL  NUMBER— 6/218763  ACTION— ACCEPTED 
Dr.  William  Zubkoff,  South  Shore  Hospital  &  Med.  Ctr.,  630  Alton  Road.  Miami  Beach.  FL  33139  305-672-2100 

ETA  CONTROL  NUMBER-6/21 8626  ACTION-ACCEPTED  '  

P  Douglas  Osborne.  Central  State  Hospital,  Milledgeville.  GA  31062  912-453-4128 

ETA  CONTROL  NUMBER-6/21 8788  ACTION— ACCEPTED 
Ms.  Kay  Beckworth,  Dogwood  Rehab.  Center.  7560  Butner  Road.  Fairburn  GA  30213-1914  404-306-7878 

ETA  CONTROL  NUMBER-6/218624  ACTION— ACCEPTED 
Mr.  Michael  Mays.  Twelve  Oaks  Health  Care.  315  Upper  Riverdale  Road.  Riverdale  GA  30274  404-991-1050 

ETA  CONTROL  NUMBER-6/218499  ACTION— ACCEPTED  '  

Mr.  Bill  Renick,  Holly  Springs  Memorial  Hospital,  1430  E.  Salem  Ave.  P.O.  Drawer  6000,  Holly  Springs.  MS  38634. 


FL 
FL 
FL 
FL 

FL 
GA 
GA 
GA 
MS 


47159 


Action 
date 


08/15/94 
08/15/94 
08/17/94 

08/15/94 
08/15/94 
08/15/94 
08/17/94 


07/13/94 
07/15/94 
07/1 5«4 
07/12/94 
07/15/94 
07/13/94 
07/13/94 
07/12/94 
07/13/94 

07/12/94 

07/15/94 


07/21/94 
07/21/94 
07/21/94 
07/21/94 

07/21/94 
07/21/94 
07/21/94 
07/21/94 
07/21/94 
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CEO-Name/Facility  Name/Address 


JMI 


ETA  CONTROL  NUMBER— 6/218584  ACTION— ACCEPTED 
Mr.  G.  Thomas  Usher,  Vickslxjrg  Medical  Center.  11 1 1  1-20  Frontage  Road,  Vicksburg,  MS  39180,  601-63&-261 1  

ETA  CONTROL  NUMBER— 6/218347  ACTION— ACCEPTED 
Ms.  Michelle  Harris,  Whispering  Pines,  523  Country  Club  Road,  Faye«eville.  NC  28301,  910-488-0711  

ETA  CONTROL  NUMBER— 6/218789  ACTION— ACCEPTED 
Mr.  Jarnes  Knoble,  Eastern  New  Mexico  Medical  Center,  405  W.  Country  Club  Road,  Roswell,  NM  88201,  505-624- 
3515. 

ETA  CONTROL  NUMBER— 6/218397  ACTION— ACCEPTED 
Mr.  W.R.  Barger.  Heritage  Manor  of  Monteagle,  218  2nd  Street  P.O.  Box  429.  Monteagle,  TN  37356,  615-924-2041  .. 

ETA  CONTROL  NUMBER— 6/218498  ACTION— ACCEPTED 
Mr.  James  M.  Flynn,  Western  Mental  Health  Institute,  11100  Hwy.  64,  W.  Institute,  TN  38074,  901-658-5141  

ETA  CONTROL  NUMBER— 6/218581  ACTION— ACCEPTED 
Mr.  Don  E.  Miller,  Fair  Park  Health  Care  Center,  2815  Martin  Luther  King  Jr.  Blvd..  Dallas.  TX  75215.  214-421-2159  .. 

ETA  CONTROL  NUMBER— 6/218586  ACTION— ACCEPTED 
Mr.  Don  E.  Miller,  Fenis  Nurs.  Care  Ctr.  &  Retire.,  201  East  5th  St..  Ferris,  TX  75125.  214-225-5000 

ETA  CONTROL  NUMBER— 6/218587  ACTION— ACCEPTED 
Mr.  Neal  M.  Eilliott,  Mountain  View  Place,  1600  Murchison  Road,  El  Paso.  TX  79902,  915-544-2002 

ETA  CONTROL  NUMBER— 6/218501  ACTION— ACCEPTED 
Mr.  Neai  M.  Elliott,  Parkwood  Place,  300  North  Bynum,  Lufkin,  TX  75904,  409-637-7215 - 

ETA  CONTROL  NUMBER— 6/218500  ACTION— ACCEPTED 
Mr.  Don  E.  Miller,  Rockwall  Nursing  Care  Center,  206  Storrs,  Rockwall,  TX  75087.  214-771-5000 

ETA  CONTROL  NUMBER— 6/218585  ACTION— ACCEPTED 
Mr.  Don  E.  Miller,  Rowlett  Nursing  Care  Center,  9300  Highway  66,  Rowlett,  TX  75088,  214-475-4700 

ETA  CONTROL  NUMBER— 6/21 85C8  ACTION— ACCEPTED 
Mr.  L.  Marcus  Fry,  Jr..  Sierra  Medical  Center,  1625  Medical  Center  Drive.  El  Paso.  TX  79902,  915-7.47-4000 

ETA  CONTROL  NUMBER— 6/218502  ACTION— ACCEPTED 
Mr.  Mark  Bernard,  Southwest  General  Hospital,  7400  Barlite  Blvd.,  San  Antonio,  TX  78224,  210-921-3435 

ETA  CONTROL  NUMBER— 6/218582  ACTION— ACCEPTED 
Mr.  Jim^ushmiaer,  Stuttgart  Reg.  Medical  Center,  P.O.  Box  1905.  Stuttgart,  AR  72160.  501-673-3511 

ETA  CONTROL  NUMBER— 6/218854  ACTION— ACCEPTED 
Mr.  Rick  Knight,  Carrollwood  Care  Center,  15002  Hutchinson  Road,  Tampa  FL  33625.  813-960-1969  

ETA  CONTROL  NUMBER— 6/218901  ACTION— ACCEPTED 
Ms.  Carmelita  P.  Galang,  International  Med.  Staffing,  Inc..  P.O.  Box  47974.  St.  Petersburg,  FL  33743-7974,  813-384- 
5902. 

ETA  CONTROL  NUMBER— 6/218895  ACTION— ACCEPTED 
Mr.  Daniel  J.  Friedrich  III,  Pompano  Beach  Medical  Center,  600  S.W.  Third  Street,  Pompano  Beach,  FL  33060,  305- 
782-2000. 

ETA  CONTROL  NUMBER— 6/218949  ACTION— ACCEPTED 
Mr.  Daniel  J.  Friedrich  III,  Pompano  Beach  Medical  Center,  600  S.W.  Third  Street,  Pompano  Beach,  FL  33060.  305- 
782-2000. 

ETA  CONTROL  NUMBER— 6/218948  ACTION— ACCEPTED 
Mr.  Henry  Robertts,  Brian  Center-Austell,  2130  Anderson  Mill  Road,  Austell,  GA  30073.  404-941-8813. 

ETA  CONTROL  NUMBER— 6/218896  ACTION— ACCEPTED 
Mr.  Stelling  Nelson,  Chaplinwood  Nursmg  Home,  325  Allen  Memorial  Drive,  Milledgeville.  GA  31032,  912-453-851  ..... 

ETA  CONTROL  NUMBER— 6/218851  ACTION— ACCEPTED 
Mr.  Mark  Jacobs,  Cherokee  Nursing  Home,  Box  937,  Calhoun,  GA  30701,  706-629-1289  _ 

ETA  CONTROL  NUMBER— 6/218852  ACTION— ACCEPTED                                _            " 
Ms.  Paulette  Adams,  Starcresl  of  Newnan,  120  Spring  Street,  Newnan,  GA  30263,  404-253-1475 

ETA  CONTROL  NUMBER— 6/218894  ACTION— ACCEPTED 
Patricia  Troxell,  Autumn  Care  of  Marshville.  311  W.  Phifer  Street,  P.O.  Box  608.  Marshville,  NC  28103,  704-624-6643 

fTA  CONTROL  NUMBER— 6/218839  ACTION— ACCEPTED 
Sharon  Stiles.  Brian  Center,  969  Cox  Road,  Gastonia,  NC  28054,  704-866-8596 :..-. 

ETA  CONTROL  NUMBER— 6/218840  ACTION— ACCEPTED 
Ms.  Maxine  Sasser,  Brian  Center-Windsor,  1306  S.  King  St.,  Windsor,  NC  27983,  919-794-5146 

ETA  CONTROL  NUMBER— 6/218900  ACTION— ACCEPTED 
Mr.  Richard  Hess,  Evergreens,  Inc.,  4007  W.  Wendaver  Ave.,  Greenstwro,  NC  27407,  910-854-7122 

ETA  CONTROL  NUMBER— 6/216850  ACTION— ACCEPTED 
Ms.  Donna  Rem,  Meadowtxook  Terrace  of  N.  Raleigh,  8200  Litchford  Rd.,  Raleigh,  NC  27615,  919-878-7772  

ETA  CONTROL  NUMBER— 6/218898  ACTION— ACCEPTED 
Mr.  Philip  Holmes,  Chandler  Nursing  Center,  601  West  First.  Chandler,  OK  74834,  405-258-1131 

ETA  CONTROL  NUMBER— 6/218837  ACTION— ACCEPTED 
Mr.  Lawrence  J.  Centella,  REN  Corporatiorv- USA,  1326  Dow  St.,  Murfreesboro,  TN  37209.  61S-353-4200 

ETA  CONTROL  NUMBER— 6/218853  ACTIOf^— ACCEPTED 
Mr.  Thomas  B.  Symonds,  Mission  Hospital,  Inc.,  900  South  Bryan  Road,  Mission,  TX  78572.  210-580-9000 

ETA  CONTROL  NUMBER— 6/218848  ACTION— ACCEPTED 
K.  Stevem  Rowley,  South  Park  Hospital  &  Medical  Ctr.,  6610  Quaker  Avenue,  Lubbock,  TX  79413,  806-791-8000 

ETA  CONTROL  NUMBER— 6/218838  ACTIOf*^— ACCEPTED 
Mr.  Pete  T.  Duarte,  Thomason  Hospital.  4815  Alameda  Avenue,  El  Paso,  TX  79905,  9i5-52i-7950 
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07;28'94 

GA 

07-27-94 

GA 

07-27-94 

GA 

07-27-94 

NC 

07-27-94 

NC 

07-28-94 

NC 

07-28-94 

NC 

07-27-94 

NC 

07-28-94 

OK        ■ 

07-28-94 

TN 

07-27-94 

TX 

07-27-94 

TX 

07-27-94 

TX 

.  07-27-9- 

Division  of  Foreign  Ubor  Certifications.  Health  Care  Facility  ATTESTATioNS-Continued 

FORM  ETA-90291 


CEO-Name/Facility  Name/Address 


ETA  CONTROL  NUMBER— 6/218836  ACTION— ACCEPTED 


State 


ETA  REGION  6 
08/01/94  TO  08/07/94 


Mr.  Martc  Aanonson,  Osceola  Regional  Hos(Jital,  700  West  Oak  Street,  Kissimmee,  FL  34741,  407-646-2266 

ETACONTROLNUMBER— 6/21 8986  ACTION— ACCEPTED  . '♦u^-o^o-^oo  

Mr.  Richard  S.  Freeman,  West  Boca  Medical  Center,  21644  State  Road  7  Boca  Raton  FL  33428  4n7_4ftR_Rnrvi 

ETA  CONTROL  NUMBER-6/219041  ACTION^ACCEPTED  407-488-8000  

Ms.  Myrtle  Vickers,  Shady  Acres,  Inc..  1310  W.  Gordon.  Douglas,  GA  31533  912-384-7811 

ETA  CONTROL  NUMBER-6/219143  ACTION-ACCEPTED  '  

Mr.  Gary  M.  Stein,  Touro  Infirmary,  1401  Foucher  Street,  New  Orteans,  LA  70115  504-897-8900 

ETA  CONTROL  NUMBER-6/21 8990  ACTION-ACCEPTED  ,  ai«-o»/-o»w  

Mr.  Dan  Gotten,  Brian  Center  of  Wilson,  P.O.  Box  3566,  Wilson.  NC  27895  919-237-6300 

ETA  CONTROL  NUMBER-6/21 9043  ACTION-ACCEPTED  

^^'  ?-*ll!®  ^^^®'''  ^"^"  Center-Charlotte/Shamrock,  2727  Shamrock  Drive,  Charlotte  NC  28205  704-563-0886 

ETA  CONTROL  NUMBER-6/21 9044  ACTION-ACCEPTED  <"  "«e.  imv.  ^o^s.  fW-:>bd~iJSSQ 

Mr.  Dave  Carver,  Brighton  Manor,  415  Sunset  Dr.,  Fuquay-Varina  NC  27526  919-552-5609 

ETA  CONTROL  NUMBER-6/21 91 04  ACTION-ACCEPTED  ^oo^-oow 

Ms.  Frances  Messar,  Carver  Living.  321  E.  Carver  St.,  Durham  NC  27704  919-471-3558 

ETACONTROLNUMBER— 6/21 8984  ACTION-ACCEPTED  '  

Mr.  Mel  Bourne,  Evangeline  of  Woodfin,  25  Reynolds  Mtn.  Blvd.,  Asheville  NC  28804  704-645-6619 

ETA  CONTROL  NUMBER-6/21 91 4^ ACTION-ACCEPTED  '  '    "^^^^'^^'^  

'^'^.S^^o^^®^'  ^'"^'^®  Nursing  of  Wake  Forest,  968  Wait  Avenue  P.O.  Box  1826,  Wake  Forest,  NC  27587,  9i9- 

ETA  CONTROL  NUMBER-6/21 8985  ACTION— ACCEPTED 
Ms.  Mary  T.  Lennon.  Len-Care  Nursing/Conv.  Center.  Inc..  Highway  701  S  P  O  Box  2310 
910-662-6100. 

ETA  CONTROL  NUMBER  ACTION— ACCEPTED 
Mr.  HaroW  Hunter,  Jr..  Williamsburg  Hospital.  P.O.  Drawer  568.  Kingstree  SC  29556  803-354-9661 

ETACONTROLNUMBER— 6,'219101  ACTION— ACCEPTED  

Mr.  Stephen  Adams,  Pebble  Creek  Nursing  Center.  1 1608  Scott  Simpson.  El  Paso.  TX  79936  915-857-0071 

ETACONTROLNUMBER— 6/219146  ACTION— ACCEPTED 
Mr.  Michael  S.  Potter.  Physicians  &  Surgeons  Hospital.  3201  Sage  St.,  Midland,  TX  79705  915-683-2273 

ETA  CONTROL  NUMBER-6/219148  ACTION— ACCEPTED  ^^-000-^,^^0  .... 

Ms.  Nancy  Wood.  Renaissance  Nursing  Honie— Katy.  1525  Tull  Drive.  Katy,  TX  77449  713-578-1600 

ETA  CONTROL  NUMBER— 6/219142  ACTION— ACCEPTED  -  '  ^  °""  


Elizabethtown.  NC  28337. 


FL 
FL 


GA 


LA 


NC 


NC 


1^ 
NC 
NC 

NC 


NC 


SC 


TX 


TX 


TX 


ETA  REGION  6 
08/08/94  TO  08/14/94 


Mr. 


Mr. 
Mr. 


Mr. 


Mr.  Davide  M.  Carbone,  Aventura  Hospital,  20900  Biscayne  Boulevard.  Miami,  FL  33180.  305-682-7000 

ETACONTROLNUMBER— 6/219199  ACTION— ACCEPTED  

Nicholas  Stavropoulos,  Medi-Search  Intemational.  16140  Prestwich  Dr.,  E.  Loxahachee  FL  33470  407-798-8704 
ETA  CONTROL  NUMBER-6/21 9355  ACTION-ACCEPTED  i-ownacnee,  ru  am/u.  wr  rgs-^TOA 

Frank  Murphy  Morton  Plant  Hosprtal.  323  Jeffords  Street.  P.O.  Box  210.  Cleanwater.  FL  34616,  813-462-7000 
ETACONTROLNUMBER— 6/219253  ACTION— ACCEPTED                                                                                    " 
Scott  Periman.  Titusville  Nursing.  1705  Jess  Parish  Court  Titusville'.  FL  32716  305-269-5720 
ETA  CONTROL  NUMBER— 6/219353  ACTION— ACCEPTED  

,,.^'"'^?l  ^-  ?°'^®-  Analytical  Nursing  Mtg.  Corp.,  3029  S.  Shen^voodforest  Blvd..  Suite  300,  Baton  Rouge,  LA 

70816,504—292—2031. 
ETA  CONTROL  NUMBER— 6/21 9292  ACTION— ACCEPTED 
Mr.  Steven  L  Smith,  Earl  K.  Long  Medical  Center.  5825  Airiine  Highway.  P.O.  Box  52999,  Baton  Rouge  LA  70805 

504-358-1000.  '  "iT" 

ETA  CONTROL  NUMBER— 6,'21 9293  ACTION— ACCEPTED 

Mary  Ann  Thompson.  Brian  Center-Lincolnton,  P.O.  Box  249.  Uncolnton  NC  28093  704-735-8065 

ETA  CONTROL  NUMBER— 6/219349  ACTION— ACCEPTED  '  

Felton  Wooten.  The  Evergreens,  206  Greensboro  Road.  High  Point.  NC  27260  910-886-4121 
ETACONTROLNUMBER— 6/219249  ACTION— ACCEPTED  ' 

Mr.  Jack  Russell.  Vespera  Nursing  Home,  1000  College  Street  Wilkesboro,  NC  28697  910-838-4141 
ETA  CONTROL  NUMBER— 6/'219346  ACTION— ACCEPTED 

Mr.  Elijah  D.  Nacionales,  Good  Samaritan  Health  &  Rehab..  500  Hickory  Hollow  Terrace.  Anttoch,  TN  37013.  615- 

ETA  CONTROL  NUMBER-6/21 9352  ACTION— ACCEPTED 
Ms.  Casilda  Webb.  Casha  Res.  Home  Health  Serv.  Inc..  9901  E.  Valley  Ranch  Pkwy..  Suite  1040  Irvina  TX  75060 
214-556-0808.  ..  ■         ■»•  «~w. 

ETA  CONTROL  NUMBER— 6/219354  ACTION— ACCEPTED 
Mr.  Donald  A.  Anderson,  Everglades  Memorial  Hosprtal.  200  S.  BarftekJ  Highway.  Pahokee.  FL  33476-9988  407- 
924-5200. 

ETA  CONTROL  NUMBER— 6/219373  ACTION— ACCEPTED 
Mr  Jon  C.  Aaron,  Oakwood  Terrace.  18905  N.E.  24th  Avenue.  W.  Mam  Beach,  FL  33180,  305-932-6360 


Mr 
Mr. 


FL 
FL 
FL 
FL 


LA 


LA 


NC 
NC 
NC 
TN 


TX 


FL 


FL 


Action 
date 


08-02-94 
08-02-94 
08-05-94 
08/02/94 
08/02/94 
08/02/94 
08/02/94 
08/02/94 
08/05/94 
08/02/94 

08/02/94 

08/02/94 
08/05/94 
08/05/94 
08/02/94 


08/10/94 
08/11/94 
Oa'10'94 
08/11/94 
08/11/94 

08/11/94 

08/11/94 
08/10/94 
08/11, '94 
08/11/94 

08/11/94 

Oa/17/94 

08/18/94 
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Division  of  Foreign  Labor  Certifications,  Health  Care  Facility  Attestations— Continued 

[FORM  ETA-9029]  » 


CEO-Name/Facility  Name/Address 


ETA  CONTROL  NUMBER— 6/219599  ACTION— ACCEPTED 
Mr.  Ralph  L.  Stacey,  Riverside  Care  Center,  899  N.W.  4th  St.,  Miami,  FL  33128.  305-326-1236  

ETA  CONTROL  NUMBER— 6/219593  ACTION-ACCEPTED 
Mr.  A\ben  Boulenger,  SMH  Homestead  Hospital.  160  N.W.  13  Street,  Homestead,  FL  33030,  305-248-3232  

ETA  CONTROL  NUMBER— 6/219598  ACTION— ACCEPTED 
Mr.  David  Banks,  Stonegate  Rehab.  &  Nursing  Ctr.,  2021  S.W.  1st  Avenue,  Ocala,  FL  34474,  904-629-0063  

ETA  CONTROL  NUMBER— 6/219595  ACTION— ACCEPTED 
Ms.  Nila  Willhoite,  Witlis-Knighton  Health  System,  2600  Greenwood  Rd.,  Shreveport,  LA  71118,  318-632-4692  

ETA  CONTROL  NUMBER— 6/219597  ACTION— ACCEPTED 
Ms.  Crystal  Sossoman,  Bnan  Center  Health  &  Retirement,  520  Valley  Street,  Statesville.  NC  28677,  704-873-0517 

ETA  CONTROL  NUMBER— 6/219507  ACTION— ACCEPTED 
Mr.  Paul  Babinski,  Brian  Center-Charlotte.  5939  Reddman  Road,  Charlotte,  NC,  704-563-6862 _ 

ETA  CONTROL  NUMBER— 6/219374  ACTION— ACCEPTED 
Mr.  Floyd  Steinberg,  Britthaven  ot  Chapel  Hill.  1716  Legion  Road,  Chapel  Hill,  NC  27514,  919-942-2280 

ETA  CONTROL  NUMBER— 6/219504  ACTION— ACCEPTED 
Ms.  Susan  Macias,  Rehoboth  McKinley  Christian  HCS,  800  A  Hospital  Drive,  Gallup,  NM  87305.  505-863-7189 

ETA  CONTROL  NUMBER— 6/219503  ACTION— ACCEPTED 
Mr.  D.  W.  Sims,  Camp  Wood  Convalescent  Center,  P.O.  Box  310.  Camp  Wood,  TX  78833.  210-597-5250 

ETA  CONTROL  NUMBER— 6/219376  ACTION— ACCEPTED 
Mr.  Stan  Weyer,  Coronado  Nursing  Center,  223  S.  Resler  Drive,  El  Paso,  TX  79912.  915-584-9417 

ETA  CONTROL  NUMBER— 6/219378  ACTION— ACCEPTED 
Mr.  David  Hodgson.  Doctors  Hospital  ot  Laredo,  500  E.  Mann  Road,  Laredo,  TX  78041.  210-723-1131 

ETA  CONTROL  NUMBER— 6/219377  ACTIOtJ— ACCEPTED 
Mr.  Jerry  Tanqan,  McAllen  Good  Samaritan  Center,  812  Houston  Avenue.  McAllen.  TX  78501-0279.  210-682-6331 

ETA  CONTROL  NUMBER— 6/219506  ACTION— ACCEPTED 

ETA  REGION  6 
08/22/94  TO  08/28/94 


State 


FL 

FL 

FL 

lA 

NC 

NC 

NC 

NM 

TX 

TX 

TX. 

TX 


JMI 


Mr.  Lawrence  J.  Centella.  REN  Corporation— USA,  1160  S.  Sermoran  Blvd.,  Ste.  C.  Orlando.  FL  32807.  407-823- 
9533. 

ETA  CONTROL  NUMBER— 6/219601  ACTION— ACCEPTED 
Mr.  Lawrence  J.  Centella.  REN  Corporation— USA.  4141  S.  TamiamI  Trail.  Sarasota.  FL  34231.  813-924-4025  

ETA  CONTROL  NUMBER— 6/219600  ACTION— ACCEPTED 
Mr.  Lawrence  J.  Centella,  REN  Corporation— USA.  Medical  Office  Building  11140  W  .  Colonial  Dr.,  Ste.  #5.  Ocoee.  FL 
32761.407-877-0626. 

ETA  CONTROL  NUMBER— 6/219604  ACTION— ACCEPTED 
Mr.  Lawrence  J.  Centella.  REN  Corporation— USA,  1500  N.W.,  12th  Ave.,  Ste.  106.  Miamt.  FL  33136,  305-324-8891  . 

ETA  CONTROL  NUMBER— 6/219605  ACTION— ACCEPTED 
Mr.  Lawrence  J.  Centella,  REN  Corporation— USA,  1026  S.  Ridgewood  Avenue,  Daylona  Beach.  FL32114,  904-257- 
3211. 

ETA  CONTROL  NUMBER— 6/219610  ACTION— ACCEPTED 
Mr.  Lawrence  J.  Centella.  REN  Corporation— USA,  Lucerne  Medical  Plaza  100  W.  Gore,  St..  Ste.  102,  Orlando,  FL 
32806.407-841-8182. 

ETA  CONTROL  NUMBER— e,^  19602  ACTION— ACCEPTED 
Mr.  Lawrence  J.  Centella,  REN  Corporation— USA,  1001  NW  l3th  Street,  Boca  Raton,  FL  33486,  407-362-9113 

ETA  CONTROL  NUMBER— 6/219611  ACTION— ACCEPTED 
Mr.  J.  David  Lawrence.  Jr..  B-J-C  Medical  Center.  70  Medical  Center  Drsve.  Commerce,  GA  30529.  706-335-1000  ... 

ETA  CONTROL  NUMBER— 6/219783  ACTION— ACCEPTED 
Mr.  Bill  Lang.  Community  Care  Center,  8422  Kurthwood  Road.  P.O.  Box  270.  Leesville,  LA  71446.  318-239-6578  

ETA  CONTROL  NUMBER— 6/219780  ACTION— ACCEPTED 
Mr.  Jeff  Burch.  Riverlands  Health  Care  Center.  1980  River  Road  P:0.  Drawer  CC.  Lutcher,  LA  70071,  504-869-5725  . 

ETA  CONTROL  NUMBER— 6/219781  ACTION— ACCEPTED 
Ms.  Linda  Howard,  Carrington  Place.  600  Fullwood  Lane.  Matthews.  NC  28105.  704-841-4920 

ETA  CONTROL  NUMBER— 6/219782  ACTION— ACCEPTED 
Ms.  Linda  Rotjerts,  Hillhaven  Sunnytxook,  25  Sunnybrook  Road,  Raleigh,  NC  27610-1894.  919-231-6150 

ETA  CONTROL  NUMBER— 6/219614  ACTION— ACCEPTED 
Mr.  James  P.  Seward.  Hillside  Hospital.  Inc..  126&E.  College  Street,  Pulaski,  TN  38478.  615-363-7531  : 

ETA  CONTROL  NUMBER— 6/220922  ACTION— ACCEPTED 
Mr.  J.  F.  Adams.  Medical  Plaza  Hospital.  1111  Gallagher  Rd.,  Sherman,  TX  75090,  903-870-7000 

ETA  CONTROL  NUMBER— 6/219767  ACTION— ACCEPTED 
Ms.  Brenda  Chung.  Nightingale  Services.  6220  WestparV  Drive.  Suite  #220.  Houston,  TX  77057.  713-780-0695 

ETA  CONTROL  NUMBER— 6/219617  ACTION— ACCEPTED 
Mr.  Eddie  Kuntz.  Retama  Manor.  400  S.  Pete  Diaz.  Jr.  Ave..  Rio  Grande.  TX  78582.  210-^87-2513 

ETA  CONTROL  NUMBER— 6/219766  ACTION— ACCEPTED 
Mr.  Louis  Rotochaux.  Silver  Leaves  Nursing/Rehab.  Ctr.,  505  W.  Centerville,  Garland,  TX  75041,  214-278-3566 

ETA  CONTROL  NUMBER— 6/219612  ACTION— ACCEPTED 
Mr.  Stan  Weyer,  Sunset  Haven  Nursing  Center,  9001  N.  Loop  Drive,  El  Paso,  TX  79907,  915-859-1650 
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08/24/94 

FL 

08/24/94 

FL 

08/24/94 

FL 

08/24/94 
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date 
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08/17/94 
08/17/94 
08/17/94 


08/24/94 
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FL 

08/24/94 

GA 

08/24/94 

LA 

08/24/94 

LA 

08/24/94 

NC 

08/24/94 

NC 

08/24/94 

TN 
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TX 

08/24/94 

TX 

08/24/94 

TX 

08/24/94 

Division  of  Foreign  Ubor  Certifications.  Health  Care  Facility  Attestations— Continued 

(FORM  ETA-9029) 


CEO-Name/Facility  Name/Address 


ETA  CONTROL  NUMBER— 6/219615  ACTION— ACCEPTED 
Ms.  Vicki  Archer.  Norfolk  Health  Care.  1005  Hampton  Road.  Norfolk.  VA  23507  804-623-5602 
ETA  CONTROL  NUMBER— 6/219673  ACTION— ACCEPTED 


State 


VA 


Action 
date 


08/24/94 


|FR  Doc.  94-22716  Filed  9-13-94:  8:45  ami 
BILUNG  CODE  ♦510-30-P 

NUCLEAR  RE6uLAT0RY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenseslnvolving 
No  Significant  Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  22, 
1994  through  September  1, 1994.  The 
last  biweekly  notice  was  published  on 
August  31. 1994  (59  FR  45015). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 


accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
detennination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
■  result,  for  example,  in  derating  or 
shutdown  of  the  faciUty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
detennination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Conmiission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gehnan  Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  October  14, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 


subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  curtent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commisbion's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facihty  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  interv'ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  th3 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
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petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opiruon.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  v«th  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Tnose  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efTective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 


£)ocketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Pubhc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  arc  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addriessed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  OfBce  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balcincing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
pubhc  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555,  and  at  the  local 
pubhc  document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
GifTs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  August 
2. 1994 

Description  of  amendments  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TSs)  3.9.1  and 
3.1.2.7  and  the  Bases  to  Specification 
3.1.2.7.  Specifically,  TS  3.9.1, 
"Refuehng  Operations,  Boron 
Concentration,"  would  be  revised  to 
require  action  to  restore  boron 
concentration  to  within  its  limits  in 
place  of  the  current  requirement  to 
initiate  and  continue  boration  at  a  rate 
greater  than  or  equal  to  40  gpm  of  2300 
ppm  boric  acid  solution  or  its 
equivalent  until  the  boron  concentration 
is  within  its  limit.  TS  3.1.2.7.  "Borated 
Water  Sources  -  Shutdown."  gives  the 
operability  requirement  for  borated 
water  sources  including  the  Refueling 


Water  Tank  (RWT).  in  Modes  5  and  6. 
The  minimum  boron  concentration  is 
given  as  2300  ppm.  While  this 
minimum  value  is  correct  for  Mode  5, 
a  larger  boron  concentration  may  be 
necessary  in  Mode  6.  The  RWT  is  the 
preferred  borated  water  source  for 
restoring  the  required  boron 
concentration  as  required  by  TS  3.9.1. 
Therefore,  the  RWT  boron  concentration 
in  Mode  6  should  be  at  least  be  that 
required  by  TS  3.9.1.  The  proposed 
change  to  TS  3.1.2.7  would  clarify  the 
boron  concentration  requirements.  In 
Mode  5,  2300  ppm  will  continue  to  be 
required.  In  Mode  6,  the  boron 
concentration  limit  for  the  RWT  will  be 
the  boron  concentration  limits  given  in 
TS  3.9.1. 

Basis  for  pmposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

During  refueling  operations,  the  reactivity 
condition  of  the  core  is  maintained 
consistent  with  the  initial  conditions 
assumed  for  ttie  boron  dilution  event  in  the 
accident  analysis  (Updated  Final  Safety 
Analysis  Report  Section  14.3)  and  is 
sufficient  to  ensure  the  core  remains 
subcritical  during  core  alterations.  Technical 
Specification  3.9.1  requires  that  the  boron 
concentration  be  maintained  lo  ensure  a  kerr 
(is  less  than  or  equal  to]  0.95.  Should -the 
boron  concentration  drop  below  the 
Technical  Specifications  limit,  the  Action 
requires  boration  at  a  sf)ecified  flow  rate  and 
boron  concentration  until  the  boron 
concentration  is  restored  to  within  its  limit.- 
Refueling  boron  concentrations  higher  than 
the  concentration  specified  by  the  Action  tn 
(Tcchnicall  Specification  3.9.1  are  allowed 
by  the  Technical  Specifications  and 
clarification  of  the  Action  for  that 
circumstance  is  needed.  The  proposed 
change  eliminates  the  specified  flow- rate  and 
boron  concentration  in  the  Action  and 
substitutes  a  directive  to  immediately  initiate 
action  to  restore  the  boron  concentration  to 
within  its  limits.  The  accident  analysis  does 
not  assume  a  specific  boration  rate,  but  only 
assumes  that  the  operator  acts  to  terminate 
the  dilution. 

Therefore,  the  consequences  of  the  event 
are  unchanged.  In  addition,  the  proposed 
change  revises  the  boron  concentration  limit 
on  the  Refueling  Water  Tank  in  Mode  6  to 
make  the  boron  concentration  limit  on  the 
tank  the  same  as  the  boron  concentration 
limit  on  the  reactor  coolant  system.  This  will 
ensure  that  the  RWT  will  contain  water  of  a 
sufficient  boron  concentration  to  respond  to 
a  boron  dilution  event. 

The  proposed  change  does  not  change  the 
boron  concentration  or  shutdown  margin 
required  by  ITechnical]  Specification  3.9.1 
and  continues  to  meet  the  initial  conditions 


of  the  boron  dilution  event.  Therefore,  the 
probability  of  a  boron  dilution  event  is  not 
increased.  Furthermore,  the  revised  action 
ensures  that  the  appropriate  actions  for  a  - 
boron  dilution  event  will  be  taken  and  that    . 
a  borated  water  source  of  sufficient 
concentration  is  available  to  respond  to  that 
event.  Therefore,  the  consequences  of  a  boron 
dilution  event  are  not  increased. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
ordifferent  type  of  accident  from  any 
accident  previously  evaluated.. 

The  proposed  change  does  not  represent  a 
significant  change  in  the  configuration  or 
operation  of  the  plant.  The  proposed  actions 
will  results  in  the  same  operator  actions  as 
the  current  Technical  Specifications.  The 
minimum  boron  concentration  of  the 
Refueling  Water  Tank  in  Mode  6  may  be  _ 
increased  above  the  current  value,  but  the 
concentrations  will  be  within  the  analyzed 
maximum  concentration  for  that  tank, 

Therefore,  the  fkroposed  change  does  not  - 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  provided  by 
[TechnicalJ  Specification  3.9.1  is  to  ensure 
that  the  core  remains  subcritical  during  a 
boron  dilution  event  and  during  core 
alterations.  The  proposed  change  does  not 
alter  the  required  shutdowm  margin  or 
significantly  change  the  actions  to  be  taken 
if  that  shutdown  margin  is  lost.  The  proposed 
change  ensures  that  all  assumed  borated 
water  sources  will  have  sufficient  boron 
concentration  to  resp)ond  to  boron  dilution 
event. 

Therefore,  the  proposed  change  does  not 
involve  a.  significant  reducation  in  a  margin 
of  sa-fety. 

The  NRC  Staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  tlie  three 
standards  of  50.92(c)  are  satisfied r 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  requesl 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  /iloo/n; Calvert 
County  Library,  Prince  Frederick, 
Maryland  20678. 

Attorney  for  licensee:  ]ay  E.  Silbert. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  Michael  J.  Case 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments^ request:  August 
2,  1994 

Description  of  amendments  request: 
The  proposed  change  would  revise 
Technical  Specifications  (TSs)  regarding 


surveillances  associated  with  the 
Em.ergency  Diesel  Generators  (EDGs). 
Specifically.  TS  4.8.1.1.2.d.3.c  would  be 
revised  to  add  high  crankcase  pressure 
to  the  EDG  trips  which  are  verified  to  be 
automatically  bypassed  on  a  Safety 
Injection  Actuation  Signal  (SIAS).  In 
addition,  a  footnote  would  be  added 
stating  that  verification  of  the  high 
crankcase  pressure  trip  bypass  will  not 
be  required  on  a  particular  EDG  until 
the  modification  has  been  completed  for 
that  EDG. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an    ? 
accident  previously  evaluated. 

The  Calvert  Cliffs  Emergency  Diesel 
Generators  (EDGs)  are  used  to  provide 
electrical  power  for  the  operation  of 
Engineered  Safety  Features  (ESF)  and  safe 
shutdown  equipment  for  events  involving  a 
loss  of  offsite  power.  The  EDGs^e  also 
called  upon  to  automatically  start  if  an 
accident  condition  (SLAS)  is  present.  In  the 
event  of  an  automatic  start  from  a  SIAS.  the 
EDGs  do  not  assume  any  load  until  the 
preferred,  offsite  power  source  is  actually 
lost.  On  an  undervoltage  condition  on  a  vital 
bus.  the  corresponding  EDGs  automatically 
start  and  load. 

Emergency  diesel  generator  trips  are 
provided  to  initiate  engine  shutdown  during 
abnormal  diesel-run  conditions,  thereby 
protecting  the  EDGs  from  any  resulting 
damage.  Under  emergency  conditions.  EDG 
reliability  is  a  key  accident-mitigating  factor; 
therefore,  upon  receipt  of  a  SIAS.  the  EDG 
control  logic  blocks  two  of  the  normal 
shutdown  signals  so  that  the  only  signals 
remaining  are  those  required  to  prevent  rapid 
destruction  of  the  diesel  engine.  High 
crankcase  pressure  is  typically  not  an  ■ 
indication  of  impending  rapid  diesel  engine 
failure;  therefore,  this  trip  will  be  added  to 
those  shutdown  signals  bypassed  on  a  SLAS. 
The  proposed  Technical  Specification  change 
adds  the  high  crankcase  pressure  trip  as  one 
of  the  EDG  trips  verified  to  be  bypassed  by 
a  SIAS.  A  high  crankcase  pressure  condition 
on  one  EDG  will  not  impact  either  of  the  two 
unaffected  EDGs,  or  any  other  equipment 
required  to  mitigate  accident  consequences, 
and  satisfies  the  single  failure  criteria.  The 
manufacturer  concurs  with  the  proposed 
change  to  bypass  this  trip  on  a  SI.AS.  In 
blocking  this  trip  on  a  SIAS,  the  ultimate 
effect  is  an  increase  in  the  reliability  of  the 
effected  EDG,  and  therefore,  no  increase  in 
the  consequences  of  a  previously  evaluated 
accident. 

Additionally,  the  EDGs  are  not  initiators  to 
any  previously  evaluated  accident.  Therefore, 
blocking  the  high  crankcase  pressure  trip  on 
a  SIAS  will  not  increase  the  probability  of  an 
accident  previously  evaluated. 

Therefore,  the  proposed  change  does  not 
inv61\;e  a  significant  increase  to  the  - 


probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  function  of  the  EDGs  is  to  provide 
power  to  ESF  and  safe  shutdown  equipment 
for  events  involving  a  loss  of  offsite  power 
The  proposed  change  does  not  represent  a 
signifirant  change  in  the  confiRuratjon  or 
operation  of  the  plann  therefore,  the  ElXT.s 
continue  to  function  in  an  accident 
mitigation  role.  The  EDGs  are  not  accident 
precursors,  either  in  the  current 
configuration,  or  following  the  modification 
to  block  the  high  crankcase  pressure  trip 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  differe.-rt 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  credited  with  the  EDG 
function  associated  with  this  change  is  the 
reliability  of  the  EDGs  following  an  event 
involving  a  loss  of  offsite  power.  By  blocking 
high  crankcase  pressure  trips  on  a  SIAS,  this 
change  increases  the  likelihood  that  an  EDG 
will  be  able  to  supply  power  when  it  is 
needed  most,  during  a  SIAS.  because  the 
probability  of  an  unnecessary  EDG  shutdown 
is  decreased.  In  effect,  the  margin  of  safety 
associated  with  this  function.  EDG  reliability, 
is  increased."' 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  ma^in 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room:  Calvert 
County  Library,  Prince  Frederick.  - 
Man-land -20678. 

Attorney  for  licensee:  Jay  E.  Silbert. 
Esquire,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037 

NRC  Project  Director:  Michael  |.  Cas«> 

Baltimore  Gas  and  Electric  Companv. 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  .Mar>'land 

Date  of  amendments  request:  .^ug^ust 
4,1994 

Description  of  amendments  request: 
The  proposed  amendment  would 
eliminate  Technical  Specifications  3/ 
4.3.3.3,  5  9.2.h.  and  6.9. 2.d  and  Ba.-;es  3. 
4.3.3.3  wti'cii  gives  requirements  for 
seismic  monitoring  instrumentation.' 
Specifically,  the  requirements  for 
operation  and  testing  of  the  seismic 
monitoring  instrumentation  would  he 
relocated  to  the  Calvert  Cliffs  Nuclear 
Power  Plant  Updated  Final  Safety 
Analysis  Report  (UFSAR)  and  plant 
procedures. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  cf  no  signiftcant  hazards 
consideration,  which  is  presented 
below: 

TTie  proposed  change  has  inten  evaluated 
against  the  standards  in  10  CFR  50.92  and 
has  been  determined  to  not  involve  a 
significant  hazards  consideration,  in  that 
operation  of  the  facility  in  accordance  with 
the  proposed  amendmenls: 

1.  Woiild  not  involve  a  signifii  ani  iacrvase 
in  the  probabiliiy  or  consequeniais  of  an 
BLcident  previously  evaluated. 

The  si»!sniic  monitoring  system  is  used  to 
measure  '^  ?  seismic  response  of  selected 
Class  1  F'ui  lures,  provide  lime-history 
records  ot  SKtsinic  events,  and  would  indicate 
if  predetermined  seismic  acceleration  values 
bad  been  exceeded. -The  seismic  monitoring 
system  Itself  has  no  safety  function.  The 
-system  measures  values  v»hirJi  are  used  after 
the  fact  to  assess  the  intensity  of  an 
earthquake. 

The  proposed  change  will  relocate 
requiremenls  regarding  the  of>erabiIity  jjnd 
-  testing  of  the  seismic  monitors  from  the 
TecJinical  Specifications  to  the  UFSAR  and 
plant  procedures.  This  will  allow  changes  to 
the  requirements  to  t>e  made  without 
Commission  approval  as  long  as  the  cJianges 
meet  the  criteria  of  10  CFR  50.59.  Associated 
Technical  Specification  Special  Report 
requirements  and  Bases  will  he  deleted. 
Changes  to  the  seismic  monitoring  system 
requirements  which  do  not  meet  the  criteria 
of  10  CFR  50.59  must  be  approved  by  the 
Commission  by  license  amendment. 

The  seismic  monitoring  system  is  not  an 
initiator  and  does  not  act  to  minimize  the 
consequences  of  any  accident  previously 
evaluated.  Therefore,  the  proposed  change 
does-not  involve  a  significant  increase  in  the 
probability  or  consequence^  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  relocation  of  seismic 
monitor  requirements  Sxim  the  Technical 
Specifications  So  the  LTFSAR  and  plant 
procedures  does  not  represent  a  change  in 
the  configuration  or  operation  of  the  plant. 
The  seismic  monitoring  system  will  roniinue 
lo  be  controlled  under  10  CFR  50.59. 
Associated  Technical  ■Specification  Special 
Report  requirements  and  Bases  will  he 
deleted.  The  proposed  change  will  "not  add 
any  new  hardware  and  will  not  introduce 
any  new  accident  initiators.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  &om  any  accident  previously 
evaluated. 

3.  Does  ofieration  of  the  facility  in 
accordance  Miith  the  proposed  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  seismic  monitoring  system  is  used  to 
measure  the  response  of  selected  Class  1 
structures  to  seismic  events.  The  plant  is 
designed  to  withstand  the  loads  imposed  by 
the  maximum  hypothetical  accident  and  the 


design  seismic  disturbance  without  loss  of 
functions  required  for  reactor  shutdown  and 
emergency  core  cooling.  As  a  consequence, 
the  seismic  monitoring  system  makes  no 
contribution  to  the  margin  of  safety,  and 
neither  do  the  associated  special  reports. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  signiGcant  hazards 
consideration. 

Local  Public  Document  Room:  Galvert 
County  Library,  Prince  Frederick, 
Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert. 
Esquire,  Shaw,  Fittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NEC  Project  Director:  Michael  J.  Case 

Duke  Power  Company,  et  al.,  Docket 

Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  July  18, 
1994 

Description  of  amendment  request: 
The  purpose  of  the  proposed 
amendment  is  to  separate  the  Technical 
Specification  (TS)  into  two  separate 
volumes,  one  volume  explicitly  for  Unit 
1  and  one  volume  expbcitly  for  Unit  2. 
At  present,  each  unit  has  a  single 
volume  of  TS  which  contains  the 
specifications  covering  both  units.  In 
anticipation  of  the  steam  generator  (SO) 
replacement  project  scheduled  to  begin 
in  the  fall  of  1994.  the  bccnsee  i«, 
requesting  that  the  TS  reflect  unit 
specific  data.  Since  the  SG  project 
outlines  a  schedule  for  single  units.^he 
present  docimientation  reflecting  both 
units  in  one  volume  will  make  it 
difficult  to  facilitate  TS  changes  to  a 
single  imit.  The  proposed  TS  will 
modify  the  current  situation  as 
follows:!)  The  pages  will  now  contain 
the  same  information  as  found  before 
with  tiie  exception  of  references  to 
different  luits.  The  Unit  1  volume  will 
only  contain  parameter  and  setpoint 
values  applicable  to  Unit  1 ;  the  Unit  2 
volume  will  only  contain  information 
applicable  to  Unit  2.2)  The  limits 
established  by  the  TS  (the  deHnitions, 
the  limiting  conditions  for  operation, 
the  sur\-eillance  requirements,  the 
Bases,  etc.)  will  be  unchanged  by  this 
amendment,  with  the  exception  of  |3) 
below.  The  effect  of  the  amendment  will 
be  that  the  Unit  1  TS  will  be  found  only 
in  the  volume  dedicated  solely  to  Unit 
1  and  likewise  for  Unit  2.  3)  TS  Sections 
3.0.5  and  4.0,6  will  be  deleted  and 


minor  editorial  changes,  such  as  the 
correction  of  misspellings  and  the 
deletion  of  obsolete  footnotes,  will  be 
made.  TS  3.0.5  and  4.0.6  define  the 
applicability  of  the  current  joint  TS 
volume  to  each  imit  individually.  Since 
each  unit's  TS  will  be  located  in  a 
separate  volume,  no  statements  are 
necessary  to  indicate  differences  in 
parameters  between  units  and  TS  3.0.5 
and  4.0.6  may  be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
corisideration,  which  is  presented 
below: 

The  proposed  amendments  would  not. 
involve  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
evaluated  accident.  The  separation  of  the 
existing  technical  specification  manual  into 
unit-specific  volumes  is  a  strictly 
administrative  process  which  will  not  afiiect 
the  probability  or  consequence  of  any 
a(x:ident. 

They  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  The  changes 
do  not  have  any  imfiact  upon  the  design  or , 
operation  of  plant  equipment;  therefore,  they  - 
cannot  serve  to  initiate  a  new  type  of 
accident. 

The  proposed  amendments  would  not 
involve  a  reduction  in  a  margin  of  safety.  The 
changes  would  not  impact  the  design  or 
operation  of  any  plant  systems  or 
components. 

Based  upon  the  preceding  analysis,  Duke 
Power  Company  concludes  that  the  proposed 
amendments  do  not  Involve  a  significant 
hazards  consideration  as  deGned  by  10  CFR 
50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room:  York 
County  Library,  138  East  Black  Street, 
Rock  Hill.  South  Carolina  29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  ]u\y  18, 
1994 

Description  of  amendment  request: 
The  purpose  of  the  proposed 
amendment  is  to  separate  the  Technical 


Specifications  (TS)  into  two  separate 
volumes,  one  volume  explicitly  for  Unit 
1  and  one  volume  explicitly  for  Unit  2. 
At  present,  each  unit  has  a  single 
volume  of  TS  which  contains  the 
specifications  covering  both  imits.  In 
anticipation  of  the  steam  generator  (SG) 
replacement  project  scheduled  to  begin 
in  the  fall  of  1994,  the  licensee  is 
requesting  that  the  TS  reflect  unit 
specific  data.  Since  the  SG  project 
schedules  SG  replacement  for  each  unit 
at  different  times,  the  present  common 
TS  would  make  it  difficult  to  facilitate 
TS  changes  to  a  single  unit.  The 
proposed  amendment  will  modify  the 
current  TS  as  follows:  1)  The  pages  will 
now  contain  the  same  information  as 
found  before  with  the  exception  of 
references  to  different  units.  The  Unit  1 
volume  will  only  contain  parameter  and 
setpoint  values  applicable  to  Unit  1;  the 
Unit  2  volume  will  only  contain 
information  apphcable  to  Unit  2.2)  The 
limits  established  by  the  TS  (the 
definitions,  the  limiting  conditions  for 
operation,  the  surveillance 
requh«ments,  the  Bases,  etc.)  will  be 
unchanged  by  this  amendment,  with  the 
exception  of  (3)  below.  The  effect  of  the 
amendment  wall  be  that  the  Unit  1  TS 
will  be  foiuid  only  in  the  volume 
dedicated  solely  to  Unit  1  and  likewise 
for  Unit  2.3)  TS  Sections  3.0.5  and  4.0.6 
will  be  deleted  and  minor  editorial 
changes,  such  as  the  correction  of 
misspellings  and  the  (deletion  of 
obsolete  footnotes,  wll  be  rnade.  TS 
3.0.5  and  4.0.6  define  the  applicability 
of  the  current  joint  TS  volume  to  each 
unit  individually.  Since  each  units  TS 
will  be  located  in  a  separate  volume,  no 
statements  are  necessary  to  indicate 
differences  in  parameters  between  units 
and  TS  3.0.5  and  4.0.6  may  be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
evaluated  accident.  The  separation  of  the 
existing  technical  specification  manual  into 
unit-specific  volimies  is  a  strictly 
administrative  process  which  will  not  affect 
the  probability  or  consequence  of  any 
accident. 

They  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  The  changes 
do  not  have  any  ii^pact  upon  the  design  or 
operation  of  plant  equipment;  therefore,  they 
cannot  serve  to  initiate  a  new  type  of 
accident. 

The  proposed  amendments  would  not 
involve  a  reductiDn  in  a  margin  of  safety.  The 


changes  would  not  impact  the  design  or 
operation  of  any  plant  systems  or 
compionents. 

Based  upon  the  preceding  analysis,  Duke 
Power  Company  concludes  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration  as  defined  by  10  CFR 
50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room:  Atkins 
Library.  University  of  North  Carolina. 
Charlotte  (UNCC  StaUon),  North 
Carolina  28223 

Entet^y  Operations,  Inc.,  et  al.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Qaibome  County, 
Mississqipi 

Date  of  amendment  request:  June  1 7, 
1994.  as  supplemented  by  letter  dated 
August  17, 1994. 

Description  of  amendment  request: 
The  amendment  requests  the  removal  of 
license  conditions  for  Transamerica 
Delaval  (TDI)  Emergency  Diesel 
Generators  (EDGs)  associated  with 
NUREG-1216. 

Basis  far  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideraition.  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  the  consequences  of  an 
accident  previously  evaluated: 

The  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  oonsequences  of  an  accident 
previously  evaluated.  Elimination  of  the 
required  teardowns  and  inspiections  has  no 
effect  on  the  probability  of  an  accident 
occurring,  because  the  diesel  generators  are 
not  accident  initiating  equipment.  Also, 
deleting  the  teardowns  and  inspections 
would  decrease  the  consequences  of  an 
accident  because  the  availability  of  the 
engines  would  increase  as  a  result  of  the  less 
frequent  teardowns.  Additionally,  the  high 
average  reliability  of  the  TDI  engines  would 
not  be  negatively  affected  due  to  this  change. 
NRC  research  has  shown  there  is  a  period  of 
decreased  reliabihty  immediately  following 
intrusive  teardowns,  (break  in  period), 
followed  by  a  long  period  of  high  reliai)ility. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evahiated: 

The  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
amendment  will  not  cause  any  physical 
change  to  the  plant  or  the  design  or  operation 
of  the  diesel  units. 


3.  Involve  B  significant  decrease  in  the 
margin  of  safety. 

The  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  amendment  will 
increase  the  reliability  and  availability  of  the 
EDGs  and  therefore  will  not  result  in  a 
decrease  in  a  margin  of  safety  at  Grand  Gulf. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  die 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room:  Judge 
George  W.  Armstrong  Library-,  Post 
Office  Box  1406.  S.  Commerce  at 
Washington,  Natchez,  Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
RevTiolds.  Esquire,  Winston  and  Strawn 
1400  L  Street,  N.W..  12di  Floor, 
Washington.  DC  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entergy  Operations  Inc.,  Docket  Na  50- 
382.  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  August  9, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TSs)  by 
relocating  the  functions  imder  review 
and  audit  to  the  Waterford  3  quahty 
assurance  program  manual.  The 
proposed  change  also  incorporates  the 
TS  line-item-improvement  of  Generic 
Letter  93-07.  ^'Modification  Of  The 
Technical  Specification  Administrative 
Control  Requirements  For  Emergency 
And  Security  Plans,"  dated  December 
28,  1993.  The  changes  are  proposed  to 
reduce  regulatory  burden  by  relocating 
TS  requirements  that  are  duplicated  by 
other  regulatory  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  will  have  no  affect 
on  design  bases  accidents  nor  will  the  change 
directly  affect  any  material  condition  of  the 
plant  that  could  directly  contribute  to 
causing  or  mitigating  the  effects  of  an 
accident.  Relocating  Review  and  Audit 
functions  frxjm  the  TS  is  consistent  with  the 
NRC  Final  Policy  Statement  on  Technical 
Specifications  Improvements  and  will  have 
no  negative  impact  on  plant  operation  or 
safety.  Therefore,  the  proposed  change  wil" 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  will  not  alter  the 
operation  of  the  plant  or  the  manner  in 
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which  the  plant  is  operated.  The  change  will 
not  involve  a  design  change  or  introduce  any 
new  failure  modes.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  is  administrative  in 
nature.  The  Waterford  3  safety  margins  are 
defined  and  maintained  by  the  Technical 
Specifications  in  Sections  2-5  which  are 
unaffected.  Therefore,  the  proposed  change 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room: 
University  of  New  Orleans  Library, 
Louisiana  Collection,  Lakefront,  New 
Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Re>'nolds, 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington.  D.C.  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  August 
16. 1994 

Description  of  amendment  request: 
The  proposed  changes  revise  VEGP 
Technical  Specification  3/4.7.1.1  and  its 
bases  regarding  the  setpoint  tolerance 
for  the  Main  Steam  Safety  Valves 
(MSSVs). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  setpoint  tolerance  change  for 
the  MSSVs  from  plus  or  minus  1%  to  +2%. 
-3%  is  intended  to  accommodate  setpoint 
drift  that  may  occur  with  these  valves  during 
plant  operation.  However,  this  change  will 
not  adversely  affect  the  pressure  boundary 
integrity  or  safety  function  of  the  valves;  the 
increase  in  MSSV  setpoint  tolerance  was  also 
reviewed  with  respect  to  the  accident 
analyses  presented  in  the  VEGP  Final  Safety 
Analysis  Report  (FSAR).  The  evaluation 
'demonstrated  that  the  acceptance  criteria  of 
the  accident  analyses  continued  to  be  met. 
Additionally,  the  radiological  consequences 
associated  with  the  accident  analysis  are 
unaffected  by  the  proposed  changes. 
Accordingly,  since  the  performance  and 


capability  of  the  MSSVs  will  be  maintained 
as  a  result  of  the  proposed  changes  with  no 
increase  in  radiological  consequences,  there 
will  be  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  do  not 
involve  any  change  to  the  configuration  or 
method  of  operation  of  any  plant  equipment, 
and  no  new  failure  modes  have  been  defined 
for  any  plant  system  or  component.  The 
design  basis  requirement  for  the  MSSVs  will 
continue  to  be  met  and  the  structural 
integrity  of  the  valves  will  not  be  challenged. 
Also,  the  setpoint  tolerance  change  will  not 
adversely  affect  the  capability  of  the  MSSVs 
to  perform  their  pressure  relief  function  to 
ensure  the  secondary  side  steam  design 
pressure  is  not  exceeded.  Additionally,  the 
as-left  lift  setp)oints  following  testing  of  the 
MSSVs  will  continue  to  be  within  plus  or 
minus  1%  of  their  lift  settings,  further 
ensuring  their  safety  function  capability. 
Therefore,  since  the  function  of  the  MSSVs 
is  unaffected  by  the  proposed  changes,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  is  not  created. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
All  applicable  acceptance  criteria  associated 
with  increasing  the  MSSV  setpoint  tolerance 
will  continue  to  be  met.  This  includes  the 
structural  integrity  of  the  valves  and  the 
effect  of  the  setpoiiit  change  on  the  accident 
analyses  presented  in  the  VEGP  FSAR. 
Therefore,  since  the  MSSVs  remain  in 
compliance  with  the  appropriate  codes  and 
standards  and  all  applicable  acceptance 
criteria  continue  to  be  met,  there  will  not  be 
a  significant  reduction  in  a  margin  of  safety. 

Based  on  the  preceding  analysis.  Georgia 
Power  Company  has  determined  that  the 
proposed  changes  to  the  VEGP  Technical 
Specifications  will  not  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  any  previously  evaluated,  or 
involve  a  significant  reduction  in  a  margjn  of 
safety.  Therefore,  the  proposed  changes  meet 
the  requirements  of  10  CFR  50  92(r)  and  do 
not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards 

Local  Public  Document  Roam:  Burke 
County  Public  Library,  412  Fourth 
Street,  Waynesboro,  Georgia  30830.    -  . 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30308 

NRC  Project  Director:  Herbert  N. 
Berkow 


GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  amendment  request:  August 
19. 1994 

Description  of  amendment  request: 
The  amendment  updates  and  clarifies 
the  surveillance  requirements  for 
control  rod  exercising  and  standby 
liquid  control  pimip  operability  testing 
including  the  bases  to  be  consistent 
with  Generic  Letter  93-05. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Although  the  surveillance  requirements 
are  lessened  by  these  proposed  changes,  the 
changes  are  consistent  with  those  found 
acceptable  by  the  NRC  in  GL  93-05.  The 
proposed  changes  have  been  determined  lo 
be  compatible  with  our  plant  operating 
experience.  Based  on  these  considerations,  it 
is  concluded  that  the  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  involve 
physical  changes  to  the  plant  or  changes  in 
plant  op>erating  configuration.  The  changes 
only  involve  frequency  of  testing  required  to 
be  performed.  The  changes  are  consistent 
with  those  found  acceptable  by  the  NRC  in 
GL  93-05.  Thus,  it  is  concluded  that  the 
projjTsed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Although  the  surveillance  requirements 
are  lessened  by  these  proposed  changes,  the 
changes  are  consistent  with  those  found 
acceptable  by  the  NRC  in  GL  93-05.  The 
proposed  changes  have  been  determined  to 
be  compatible  with  our  plant  operating 
experience.  Based  on  these  considerations,  it 
is  concluded  that  the  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. - 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room:  Ocean 
County  Library,  Reference  Department, 
101  Washington  Street.  Toms  River,  NJ 
08753 

Attorney  for  licensee:  Ernest  L.  Blakw, 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  &    ' 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 


lES  Utilities  Inc.,  Docket  So.  56^31, 
Duane  AraoU  Energy  Center,  Lina 
County,  Iowa 

Date  of  amendment  request:  August 
15, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  allowable  main  steam 
isolation  valve  (MSIV)  leakage  and 
delete  the  Technical  Specifications 
requirements  applicable  to  the  MSIV 
leakage  control  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
considerStion,  which  is  presented 
below: 

Description  of  Amendment  Request: 

Proposed  Change  1 

This  proposed  change  increases  the 
allowable  teak  rate  specified  in  Technical 
Specification  (TS)  4.7.A.2.C.3  from  11.5 
standard  cubic  fbet  per  hour  (scfh)  for  any 
one  main  steam  isoLatioD  valve  (MSIV]  when 
tested  at  24  psig  to  100  scfh  for  any  one  MSIV 
with  a  total  maximum  pathway  leakage  rate 
of  200  scfli  through  ail  four  main  steam  lines 
when  tested  at  24  psig.  If  an  MSIV  exceeds 
100  scfh,  it  will  be  restored  to  less  than  or 
equal  to  11^  scfh. 

Basis  for  proposed  no  significant  hazards 
consideration  determination: 

\.  The  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  amendment  does 
not  involve  a  change  to  structures, 
components,  or  systems  which  would  affect 
the  probability  of  an  accident  previously 
evahiated  in  the  DAEC  Updated  Final  Safety 
Analysis  Report  (UFSAR).  It  results  in 
acceprtable  radiological  consequences  for  the 
design  basis  loss  of  coolant  accident  (LOCA) 
which  was  previously  evaluated  in  the 
UFSAR. 

Plant  specific  radiological  analyses  have 
been  performed  to  assess  the  effects  of  the 
proposed  increase  in  the  allowable  MSIV 
leak  rate  in  terms  of  control  room,  technical 
support  center  (TSQ.  and  offsite  doses 
following  a  postulated  design  basis  LOCA. 
These  analyses  utihze  tiie  faold-op  volumes 
of  the  main  steam  piping  and  condenser  as 
an  alternate  method  for  treating  MSIV 
leakage.  The  radiological  analyses  use 
standard  conservative  assumptions  for  the 
release  of  source  terms  consistent  with 
Regulatory  Gnide  1.3.  "Assumptions  Used  for 
Evaluating  the  Potential  Radiological 
Consequences  of  a  Loss  of  Coolant  Accident 
for  Boiling  Water  Reactors,"  Revision  2, 
dated  June  1>74. 

Dose  contributions  from  the  proposed 
MSIV  leakage  rate  limit  of  100  scfh  per  MSIV 
(with  a  maximum  pathway  leakage  rate  not 
to  exceed  200  scfh  through  all  four  main 
stfeam  Hnes)  were  calculated.  The  analysis 
demonstrated  that  the  dose  contrihutions 
from  the  proposed  MSTV  leakage  rate  resulted 
in  an  acceptable  increase  to  the  LOCA  doses 
previously  evsOuated  gainst  the  regulatory 
limits  for  the  offsite,  control  room,  and  TSC 


doses  as  coBtainad  in  10  CFR  100  and  10  CFR 

50,  Appendix  A^General  Design  Criterion 
19).  The  levised  LOCA  doses  are  the  LOCA 
doses  previously  evaluated  in  the  UFSAR 
plus  the  MSIV  leakage  doses  calculated 
assuming  use  of  the  alternate  treatment 
method.  TaWe  1  of  Attachment  2  shows  the 
previously  calculated  doses  and  the  newly 
calculated  doses. 

It  is  important  to  note  that  the  resulting 
doses  are  dominated  by  the  organic  iodine 
&°actions  which  occur  because  of  the 
conservative  source  term  assumptions  used 
in  this  analysis.  For  a  total  leakage  rate  of  200 
scfh  through  all  four  main  steam  lines,  more 
than  90  percent  of  the  offsite.  control  room, 
and  TSC  iodine  doses  are  due  to  the  organic 
iodine  from  the  Regulatory  Guide  1.3  source 
term  and  organic  iodine  converted  from  the 
elemental  iodine  deposited  in  main  steam 
piping  systems.  If  the  actual  iodine 
comp>osition  from  the  fuel  release  (cesium 
iodine)  is  used  in  the  calculations,  essentially 
all  of  this  organic  iodine  dose  would  be 
eliminated. 

The  TSC  doses  due  to  MSIV  leakage  are 
especially  conservative.  It  is  not  expected 
that  there  will  be  any  radioactive  releases  to 
the  TSC  due  to  MSIV  leakage  during  the 
initial  stages  of  a  LOCA  since  it  would  take 
consideridble  time  for  the  MSIV  leakage  to 
travel  through  the  main  steam  lines  and  main 
steam  line  drain  system  to  the  condenser, 
into  the  turbine  building,  and  finally  to  the 
atmosphere  and  TSC.  It  was  conservatively 
estimated  that  the  30-day  integrated  dose  to 
personnel  in  the  TSC  would  increase  by  only 
0.02  rera.  The  dose  calculations  were 
pmrformed  using  control  room  occup)ancy 
factors  specified  in  NUREG-0800,  Standard 
Rei'iew  Plan  (SRP)  Section  6.4. 

Therefore,  we  conclude  that  the  proposed 
change  will  not  significantly  increase  the 
probability  or  coiuaquences  of  any 
previously  analyzed  accidents. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
BWROG  evaluated  MSIV  leakage 
performance  and  concluded  that  MSTV 
leakage  rates  up  to  100  scQi  will  not  inhibit 
the  capability  and  isolation  performance  of 
the  valves  to  isolate  the  primary 
contaiiunent.  There  is  no  iww  modification 
to  the  MSIVs  which  could  impact  their 
operability.  The  LOCA  has  been  analyzed 
using  the  main  steam  piping  and  condenser 
as  a  treatment  method  to  process  MSIV 
leakage  at  the  proposed  maximum  rate  of  200 
scfh  through  all  four  main  steam  lines. 
Therefore,  the  proposed  change  will  not 
create  any  new  or  different  kind  of  accident 
from  any  accident  previously  analyzed  in  the 
UFSAR. 

3.  Operation  of  the  DAEC  in  accordance 
with  the  proposed  change  will  not  involve  a 
significant  reduction  im  the  margin  of  safety. 
The  allowable  leak  rate  limit  specified  for  the 
MSIVs  is  used  to  quantify  a  maximum 
amount  of  bypass  leakage  assumed  in  the 
LOCA  radiological  analysis.  Results  of  the 
analysis  are  evaluated  against  the  dose 
requirements  contained  in  10  CFR  100  for  the 
offsite  doses  and  10  CFR  SO,  Appendix  A 
(General  Design  Criterion  19)  for  the  control 
room  and  TSC  doses. 


The  margins  of  safety  are  not  significantty 
affected  because  the  dose  levels  remain  well 
below  the  limits  of  10  CFR  100  and  General 
Design -Cnterion  19  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margm  of  safety-  at  the 
DAEC. 

Description  of  Amendment  Request: 

Proposed  Change  2 

This  proposed  change  to  delete  TS  3.7.E 
and  4.7. E  and  Bases  section  3.7.E  and  4.7.E 
involves  eliminating  the  MSTV  leakage 
control  system  (LCS)  requirements  from  the 
TS. 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  As  currently  descril)ed  in  the 
UFSAR,  the  LCS  is  manually  initiated  after 
a  design  basis  LOCA  occurs.  Since  the  LCS 
is  operated  only  after  an  accident  has 
occurred,  this  proposed  amendment  has  no 
effect  on  the  probability  of  an  accident.  The 
proposed  change  results  in  acceptable 
radiological  consequences  of  the  design  basis 
LOCA  previously  evaluated  in  the  LiFSAR. 

The  DAEC  has  an  inherent  MSIV  leakage 
treatment  capability-,  lES  Utilities  Inc. 
proposes  to  use  the  main  steam  line  drains 
and  condenser  as  an  alternative  to  the  LCS. 
Figure  1.1  of  Attachment  2  shows  the 
primary-  and  alternate  drain  paths.  The 
proposed  primary  drain  path  at  DAEC 
employs  an  MSL  drain  downstream  of  the 
MSrVs.  There  are  two  motor-operated  valves 
(MOVs)  in  series  in  this  line  between  the 
MSL  and  the  main  condenser.  Both  valves 
must  be  open  to  establish  the  required  drain 
path.  Both  MOVs  will  be  provided  with 
essential  pouer  to  assure  that  they  can  be 
opened  following  the  DBA  LOCA  to  establish 
a  large  enough  drain  path  to  support  the 
radiological  analysis. 

An  alternate  drain  path  will  be  available  to 
convey  MSIV  leakage  to  the  isolated 
condenser  if  either  MOV  fails  to  open.  The 
alternate  drain  path  consists  of  the  byf>ass 
lines  around  the  MOVs  in  the  primary  drain 
path.  This  alternate  path  contains  a  "fail 
open"  valve  and  a  restricting  orifice. 
Consequently,  if  either  primary  MOV  failed 
to  open  as  required,  the  second  drain  path 
would  be  available  to  convey  MSIV  leakage 
to  the  main  condenser.  Radiological  dose 
calculations  have  been  performed  for  this 
alternate  path  as  well  as  for  the  primary  path. 
The  results  were  acceptable  lES  Utilities  Inc. 
will  update  DAEC  procedures  as  necessarv  to 
address  the  applicable  alternate  leakage 
treatment  methods. 

lES  Utilities  Inc.  contracted  with  EQE 
Engir>eering  Consultants  (EQE)  to  confirm  the 
seismic  capability-  of  the  DAEC's  main  steam 
piping  and  condenser  to  serve  as  an  alternate 
leakage  treatment  system.  Seismic 
verification  walkdou-ns  were  performed  to 
assure  that  the  MSLs,  the  steam  drain  lines. 
the  condenser,  and  interconnecting  piping 
and  equipment  that  were  not  seismically 
analyzed  fail  within  the  bounds  of  the  design 
characteristics  of  the  seismic  experience 
database  as  discussed  in  Section  6.7  of  the 
BWROG  report. 

The  DAEC  mam  steam  lines,  main  steam 
drain  lioes,  condenser,  and  applicable 
interconnecting  piping  and  equipment,  are 
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well  represented  by  the  earthquake 
experience  data  demonstrating  good  seismic 
performance,  are  confirmed  to  exhibit 
excellent  resistance  to  damage  from  a  design 
basis  earthquake  and  have  been  shown  to 
have  substantial  margin  for  seismic 
capability.  The  outliers  that  were  identified 
are  discussed  in  Attachment  7.  They  have 
been  either  evaluated  to  demonstrate  their 
acceptability  as  they  currently  exist,  or  plant 
modifications  will  be  implemented  to  resolve 
the  concerns.  By  taking  the  measures 
discussed  in  Attachment  7  to  ensure 
resolution  for  all  of  the  identified  ouiliers. 
lES  Utilities  Inc  is  assured  that  the  damage 
reported  for  the  database  components  should 
not  occur  to  the  DAEC  main  steam  piping 
and  condenser  or  to  the  associated  support 
systems. 

Therefore,  the  proposed  method  for  MSIV 
leakage  treatment  is  seismically  adequate  to 
withstand  the  DAEC  design  basis  earthquake 
and  maintain  pressure  retaining  integrity  and 
serve  as  an  acceptable  alternative  to  the 
currently  installed  LCS.  The  capability  of  the 
alternate  MSIV  leakage  treatment  system  to 
withstand  the  effects  of  the  safe  shutdown 
earthquake  and  continue  to  perform  its 
intended  function  (treatment  of  MSIV 
leakage)  satisfies  the  intent  of  the  seismic 
requirement  of  Appendix  A  to  10  CFR  100. 

Plant  specific  radiological  analyses  have 
been  performed  to  assess  the  effects  of  MSIV 
leakage  in  terms  of  control  room  and  offsite 
doses  following  a  postulated  design  basis 
LCXLA.  While  not  previously  considered  a 
requirement  for  the  design  of  the  LCS,  dose 
calculations  Were  also  performed  for  the  TSC. 
These  analyses  utilize  the  hold-up  volumes 
of  the  main  steam  piping  and  condenser  as 
an  alternate  treatment  method  for  the  MSIV 
leakage.  The  analysis  demonstrates  that  the 
proposed  change  results  in  an  acceptable 
increase  in  the  radiological  consequences  of 
a  LOCA  previously  evaluated  in  the  UFS.^R. 
The  LCXZA  previously  evaluated  in  the 
UFSAR  is  still  the  bounding  accident;  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  analyzed. 

The  LCS  lines  will  be  disconnected, 
capped  and  welded,  ensuring  that  the 
integrity  of  the  primary  containment  is 
maintained.  lES  Utilities  Inc.  will  incorporate 
the  alternate  leakage  treatment  system  into 
the  inservice  inspection  (ISI)  and  inservice 
testing  (1ST)  programs,  consistent  with 
program  requirements. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
purpose  of  the  LCS  is  to  reduce  the  untreated 
MSIV  leakage  when  isolation  of  the  primary 
coolant  system  and  containment  are  required. 
Radiological  dose  contributions  due  to  MSIV 
leakage  are  bounded  by  a  LOCA.  The  LOCA 
has  been  analyzed  using  the  main  steam 
piping  and  condenser  as  a  treatment  method 
to  process  MSIV  leakage  at  the  proposed 
maximum  rate  of  100  scfh  per  MSIV  and  200 
scfh  total  maximum  pathway  leakage,  and 
determined  to  be  within  the  regulatory 
requirements.  The  LCS  lines  connected  to  the 
main  steam  lines  will  be  permanently  closed 
to  assure  the  primary  containment  integrity, 
isolation,  and  leak  testing  capability  are  not 
compromised. 


3.  The  proposed  change  to  delete  TS  3.7.E 
and  4.7.E  and  Bases  section  3.7.E  and  4.7.E 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety.  The  intended  function 
of  the  LCS  for  treatment  of  MSIV  leakage  will 
be  performed  by  using  the  more  effective 
alternate  path  via  the  main  steam  drain  lines 
and  condenser.  This  treatment  method  is 
effective  for  treatment  of  MSIV  leakage  over 
an  expanded  leakage  range.  Except  for  the 
requirement  to  assure  that  certain  valves  are 
opened  to  establish  a  proper  flow  path  from 
the  MSIVs  to  the  condenser  and  that  certain 
valves  are  closed  to  establish  the  seismic 
boundary,  the  proposed  method  is  possive 
and  does  not  require  any  logic  controls  or 
interlocks.  On  the  other  hand,  the  LCS 
consists  of  complicated  logic  controls  and 
sensitive  equipment  which  must  be 
maintained  at  significant  cost  and  radiation 
exposure.  The  radiological  effects  on  the 
margin  of  safety  are  discussed  above  for 
Change  1.  The  safety  significance  of  the  LCS 
in  terms  of  public  risk  was  addressed  in 
NUREG/CR-4330  which  contains  the 
evaluation  for  eliminating  the  LCS  and 
disabling  the  systems  currently  installed  at 
BWRs.  The  conclusion  was  that  the  increased 
public  risk  is  less  than  1  percent.  The.refore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety 
at  the  DAEC. 

The  various  attachments  referred  to  in 
the  above  analysis  may  be  found  in  the 
licensees  request  for  amendment  dated 
August  15, 1994.  This  document  is 
available  in  the  NRC's  Public  Document 
Room  located  at  the  Gelman  Building, 
2120  L.  Street.  NW..  Washington,  DC 
20555  and  at  the  local  public  document 
room  address  below. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview.  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room:  Cedar 
Rapids  Public  Library,  500  First  Street. 
S.E.,  Cedar  Rapids,  Iowa  52401 

Attorney  for  licensee:  Jack  Newman. 
Esquire,  Kathleen  H.  Shea,  Esquire, 
Ne\vman  and  Holtzinger,  1615  L  Street, 
NVV.,  Washington,  DC  20036 

NRC  Project  Director  John  N.  Hannon 

Northeast  Nuclear  Energy  Company,  el 
al..  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request:  June  2, 
1994,  as  supplemented  August  25,  1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TS)  to  remove  expired  one-time 
extensions  of  surveillances,  remove  an 
obsolete  definition  of  charging  pump 
operability,  and  incorporate  11  line  item 
improvements  in  accordance  with  the 


guidance  provided  in  Generic  Letter 
(GL)  93-05.  Other  editorial  changes 
would  be  made  to  renumber  some  pages 
and  delete  the  blank  pages  from  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  (10  CFR 
50.92(c)(1)).  The  expired  one-time 
extensions  were  in  effect  to  September 
30,  1993.  Since  these  extensions  have 
expired  and  the  appropriate 
surveillances  were  performed,  the 
proposed  changes  do  not  effect  the 
configuration,  operation,  or  performance 
of  any  system,  or  component. 

The  proposals  to  delete  Definition 
1.45,  "THE  CHARGING  PUMP 
OPERABILITY."  and  modify  the  bidex 
to  reflect  this  change  are  administrative 
changes.  Definition  1.45  was  applicable 
only  for  cycle  4  operation.  Northeast 
Nuclear  Energy  Company  (NNECO)  has 
completed  the  necessary  modifications 
and  no  longer  rely  on  a  temporary 
heating  source.  Therefore,  the 
elimination  of  Definition  1.45  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

The  proposed  changes  to  incorporate 
the  recommendations  of  GL  93-05  do 
not  affect  the  configuration,  operation  or 
performance  of  the  subject  systems. 
Increasing  the  surveillance  test  intervals 
as  proposed  will  reduce  the  number  of 
surveillance  tests  and  minimize  the 
potential  for  inadvertent  actuation  of  an 
engineered  safety  feature.  The  increase 
in  the  surveillance  test  intervals  will 
enhance  the  operational  effectiveness  of 
plant  personnel,  by  reducing  the 
amount  of  time  that  the  plant  staff  has 
available  to  perform  other  tasks,  such  as 
additional  preventive  maintenance. 
Additionally,  increasing  the 
surveillance  test  interval  will  reduce 
unnecessary  wear  to  equipment. 
NNECO's  proposals  to  delete  pages  that 
were  intentionally  left  blank,  to 
renumber  remaining  pages  and 
renumber  Sections,  and  modify  the 
Index  to  reflect  these  changes  are  purely 
administrative  and  editorial  changes. 
Proposals  to  correct  typographical  errors 
on  'IS  pages  are  also  administrative 
changes.  These  changes  would  not  affect 
the  configuration,  operation,  or 
performance  of  any  system,  structure,  or 
component. 


,  The  proposed  changes  do  not  affect 
the  manner  by  which  the  facility  is 
operated  and  do  not  change  any  facility 
design  feature  or  equipment.  The 
proposed  changes  involve 
administrative  or  programmatic 
requirements  or  merely  involve  editorial 
changes,  corrections,  or  clarifications. 
Since  there  is  no  change  to  the  facility 
or  operating  procedures,  there  is  no 
affect  upon  the  probability  or 
consequences  of  any  accident 
previously  analyzed. 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
they  do  not  affect  the  manner  by  which 
the  facility  is  operated  and  do  not 
change  any  facility  design  feature  or 
equipment  which  affects  the  operational 
characteristics  of  the  faciUty.  The 
proposed  changes  involve 
administrative  or  programmatic 
requirements  or  merely  involve  editorial 
changes,  corrections,  or  clarifications. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
proposed  changes  do  not  affect  the 
manner  by  which  the  facility  is  operated 
or  involve  equipment  or  features  which 
affect  the  operational  characteristics  of 
the  facility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room: 
Learning  Resource  Center,  Three  Rivers 
Commimity-Technical  College.  Thames 
Valley  Campus,  574  New  London 
Turnpike.  Norwich,  CT  06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company. 
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06141-0270. 
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Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request:  Jalv  22, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to 
incorporate  a  different  setpoint  and 
transieot  methodology  for  determining 
the  maximum  allowable  power  range 
neutron  fliix  setpoint.  The  changes 
would  allow  Millstone  Unit  3  to  operate 
with  a  reduced  number  of  main  steam- 
line  safety  valves  at  a  reduced  power 


level,  as  determined  by  the  high  neutron 
flux  setpoint. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

...The  proposed  changes  do  not  involve  an 
SHC  (significant  hazards  consideration) 
because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Technical  Specification  Tables  3.7-1  and 
3.7-2  are  being  revised  to  reflect  a  reduction 
in  the  maximum  allowable  power  range 
neutron  flux  high  setpoint  with  inoperable 
steam  generator  safety  valves.  The  new 
setpoints  reflect  a  change  in  the  methodology 
for  calculating  the  setpoints. 

Westinghouse  has  determined  that  under 
certain  conditions  with  typical  safety 
analysis  assu.Tiptions.  the  current  setpoints 
in  Tables  3.7-1  and  3.7-2  may  not  provide 
adequate  steam  generator  overpressure 
protection  for  a  Loss  of  Load/Turbine  Trip 
transient  at  reduced  power  levels.  At  reduced 
power  levels,  a  reactor  trip  may  not  be 
actuated  early  in  the  transient.  An 
overtemperature  delta  T  trip  may  not  be 
generated  since  the  core  thermal  margins  are 
increased  at  lower  power  levels.  The  PORVs 
(power-operated  relief  valves)  and 
pressurizer  spray  may  control  RCS  (Reactor 
Coolant  System]  pressure  such  that  a  high 
pressurizer  pressure  trip  isn't  generated.  The 
reactor  would  eventually  trip  on  low  steam 
generator  water  level,  but  this  may  not  occur 
before  steam  pressure  exceeds  110%  of  the 
design  value  if  one  or  more  MSSVs  [main 
steam-line  safety  valves]  are  inoperable. 

To  address  this  issue,  Westinghouse  has 
developed  a  new  method  for  determination 
of  the  required  power  range  neutron  flux 
high  setpoint.  The  new  S€tf>oint  is  based 
upon  the  heat  removal  capability  of  the 
operable  MSSVs,  rather  than  the  previous 
method  based  only  on  flow  capacity.  The 
new  equation  is  shovra  in  the  proposed 
changes  to  the  Technical  Specification  basis. 
This  new  method  has  been  developed  by 
Westinghouse  generically  and  a  Millstone 
Unit  No.  3  specific  calculation  has  t)een 
performed.  The  new  setpoints  are  being 
incorporated  in  this  proposed  Technical 
Sp>ecification  change. 

The  new  method  includes  several 
conservative  assumptions.  The  equation  is 
developed  assuming  that  the  maximum 
number  of  inoperable  MSSVs  applies  to  each 
loop.  For  example,  for  four  loop  op)eration, 
the  maximum  allowable  px)wer  range  neutron 
flux  high  setpoint  of  65%  is  based  up>on  four 
inoperable  .MSSVs.  one  per  steam  generator. 
"Thus,  in  the  event  that  only  one  MSSV  is 
inopeidble,  the  application  of  the  new 
setpoint  is  very  conservative.  In  addition,  the 
setpoint  is  based  upon  the  assumption  that 
the  largest  capacity  MSSV  is  inoperable.  For 
the  case  where  one  of  the  lower  capacity 
MSSVs  is  inoperable,  the  setpoint  will  be 
conservative. 

The  method  of  calculating  the  setpoint 
provides  assurance  that  the  heat  removal 


capability  of  the  operable  MSSVs  is  sufficient 
for  reactor  pwwer  up  to  the  p)ower  range 
neutron  flux  high  setpoint  taking  into 
account  instrument  and  channel 
uncertainties.  Consequently,  steam  generator 
pressure  will  remain  beiow  110%  of  design 
in  the  event  of  the  limiting 
overpressurization  transient,  the  Loss  of 
Load/Turbine  Trip. 

Reducing  the  pwwer  range  neutron  flux 
high  setpoint  and  consequently  the  allowable 
reduced  power  level  has  no  impact  on  the 
consequences  of  any  other  accident.  In 
addition,  since  the  proposed  changes  only 
involve  a  reduction  in  the  allowable  power 
range  neutron  flux  high  setpoint,  and 
operation  at  a  lower  power  level,  they  cannot 
affect  the  probability  of  Sny  design  basis 
accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  frtjm  any 
previously  analyzed. 

Since  the  proposed  changes  just  reduce  the 
existing  limit  on  the  pwwer  range  neutron 
flux  high  setpoint  with  inoperable  MSSVs, 
the  change  cannot  create  the  possibility  for 
a  new  or  different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  reduced  setp>oint  provides  additional 
assurance  that  the  steam  generator  pressure 
will  remain  below  110%  of  design  for  the 
limiting  overpressurization  transient,  the 
Loss  of  Load/Turbine  Trip.  Thus,  the 
proposed  changes  do  not  reduce  the  mai^gin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room: 
Learning  Resource  Center,  Three  Rivers 
Community-Technical  College,  Thames 
Valley  Campus.  574  New  London 
Turnpike.  Norwich,  Connecticut  06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270.  Hartford, 
Connecticut,  06141-0270. 

NRC  Project  Director  John  F.  Stolz 

Pennsylvania  Power  and  Light 
Company.  Docket  No.  50-387 
Susquehanna  Steam  Electric  Station, 
Unit  1,  Luzerne  County,  Pennsylvania 

Date  of  amendment  request:  July  27, 
1994 

Description  of  amendment  request:  By 
letter  dated  June  15, 1992,  Pennsylvania 
Power  and  Light  Company  (PP&L) 
submitted  "Licensing  Topical  Report 
NE-092-001,  Revision  0.  Power  Uprate 
With  Increased  Core  Flow."  for 
Susquehanna  Steam  Electric  Station. 
Units  1  and  2.  The  report  was  submitted 
to  support  future  amendments  to  the 
Units  1  and  2  licenses  to  permit  a  4.5- 
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percent  increase  in  reactor  thermal 
power  and  an  8-percent  increase  in  core 
flow  for  each  unit.  The  initial  submittal 
was  revised  Rud  supplemented  by 
letters  of  July  24,  September  17,  and 
December  18, 1992,  and  January  8, 
January  25,  April  2,  August  5,  August 
12.  and  September  29,  1993.  The 
(Commission's  safety  evaluation  on  these 
submittals  was  issued  November  30, 
1993  (Letter,  Thomas  E.  Murley,  NRG,  to 
Robert  G.  Byram.  PP&L).  The 
Commission  concluded  that  the  revised 
(Revision  2)  licensing  topical  report 
adequately  supports  PP&L's  proposed 
power  uprate.  The  Commission  also 
concluded  that  SES,  Units  i  and  2,  can 
operate  safety  with  the  proposed  8- 
percent  increase  in  core  flow,  the 
proposed  4.5-percent  increase  in  reactor 
thermal  power,  the  corresponding  5- 
percenf  increase  in  main  turbine  inlet 
steam  flow,  and  the  corresponding 
increases  in  flows,  temperatures, 
pressures,  and  capacities  required  in 
supporting  systems  and  components  at 
these  uprated  conditions.This 
amendment  will  change  several 
Technical  Specifications  sections  (listed 
below  in  the  no  significant  hazards 
consideration)  for  Susquehanna  Steam 
Electric  Station,  Unit  1,  to  increase  the 
licensed  power  level  from  the  current 
3293  MWt  to  a  new  limit  of  3441  Mwt. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiBcant  hazards 
consideration,  which  is  presented 
below: 

The  following  three  questions  are 
addressed  for  each  of  the  proposed  Technics) 
Specincation  Changes: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated? 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

3.  Does  the  prop>osed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Section  1.0,  Definitions,  Definition  1-33, 
Rated  Thermal  Power 

This  change  redefines  Rated  Thermal 
Power  as  3441  megawatts  thermal. 

1.  No.  Neither  the  probability  (frequency  of 
occurrence)  nor  consequences  of  any 
accident  previously  evaluated  is  significantly 
affected  by  the  increased  power  level  because 
the  design  and  regulatory  criteria  established 
for  plant  equipment  remain  imposed  for  the 
uprated  power  level.  The  PP&L  assessment  to 
increase  the  rated  thermal  ftower  level  at 
Susquehanna  SES  Unit  1,  followed  the 
guidelines  of  NEDC-31879P  (>Generic 
Guidelines  for  General  Electric  Boiling  Water 
Reactor  Power  Uprate,"  G  E.  Nuclear  Energy, 
June  1991).  NEDC-31879P  provides  generic 
licensing  criteria,  methodology,  and  a 
defined  scope  of  analytical  and  equipment 


review  to  be  performed  to  demonstrate  the 
ability  to  operate  safely  at  the  uprated  ptower 
level  which  have  been  approved  by  the  NRG. 
NE-092-001  (>Licensing  Topical  Report  for 
Power  Upfate  With  Increased  Core  Flow," 
Pennsylvania  Power  &  Light  Company, 
December  1992)  provides  the  description  of 
the  power  uprate  licensing  analysis 
methodology  and  the  results  of  the 
evaluations  performed  to  support  the 
proposed  uprated  power  operation  consistent 
with  the  methodology  presented  in  NEDC- 
31879P.  NE-092-001  provides  a  description 
of  the  power  uprate  licensing  analysis 
methodology  which  will  be  used  to 
determine  cycle  specific  thermal  limits  for 
Unit  1 ,  Cycle  9  and  future  cycles  and 
concludes  that  an  uprated  power  level  of 
3441  megawatts  thermal  can  be  achieved 
without  significant  effect  on  equipment  or 
safety  analyses. 

2.  No.  The  methodology  and  results 
described  above  do  not  indicate  that  a 
possibility  for  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  has 
been  created  by  uprated  operation. 

3.  No.  Based  on  the  resf>onse  to  Question 
1  above,  the  methodology  and  results  do  not 
indicate  a  significant  reduction  in  a  mar^n 
of  safety. 

Section  2.1,  Safety  Limits 

The  reference  to  "rated  core  fiow"  in 
Technical  Specification  2  1.1  and*2.1.2  has 
been  replaced  with  a  reference  to  actual  core 
fiow.  The  references  to  "rated  core  flow" 
have  been  deleted  to  avoid  confusion  since 
allowable  core  fiow  is  being  increased  by  8%. 
10  Mlbm/hr  is  being  used  in  these 
specifications  to  be  consistent  with  other 
similar  Technical  .Specification  changes 
(Technical  Specifications  3.2.2,  4.4.1.1.1.2, 
4.4.1.1.2.5.  3.4.1.3  and  Figure  3.4.1.1.1-1). 

1.  No.  The  probability  and  consequences  of 
accidents  previously  evaluated  are  not 
affected  by  this  change.  The  basis  for 
Technical  Specification  2.1.1  Is  that  boiling 
transition  will  not  occur  in  bundles  if  core 
power  is  less  than  25%  of  rated  thermal 
power,  regardless  of  pressure  or  core  flow. 
Consequently,  the  specification  of  less  than 
10%  rated  core  flow  is  not  crucial  to  the  basis 
and,  thus,  the  use  of  10  Mlbm/hr.  is 
acceptable  and  has  no  effect  on  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

For  Technical  Specification  2.1.2,  the  XN- 
3  critical  power  correlation  is  valid  for 
pressure  greater  than  or  equal  to  580  psig  and 
bundle  flow  greater  than  or  equal  to  0.25 
Mlhm/hr-ft^.  As  stated  in  the  basis  for 
Technical  Specification  2.1.1,  if  vessel 
downcomer  water  level  is  above  TAF  (top  of 
active  fuel),  and  core  jxawer  greater  than 
25%,  bundle  flows  for  potentially  limiting 
bundles  will  be  greater  than  0.25  Mlbm/hir- 
ft^  due  to  natural  circulation.  In  addition. 
Technical  Specification  3.4.1.1.1  requires  at 
least  one  (1)  recirculation  loop  in  operation 
to  run  in  Condition  2,  which  would  produce 
a  core  flow  in  excess  of  30  Mlbm/hr. 
Therefore,  core  flows  below  about  30  Mibmy 
hr-ft^  are  prohibited  when  the  reactor  is  at 
power.  Thus,  the  change  from  "10%"  to  "10 
million  Ibm/hr"  is  acceptable  and  has  no 
effect  on  the  probability  or  consequences  of 
a  previously  evaluated  acxident. 


2.  No.  The  basis  for  Technical 
Specification  2.1.1  is  that  boiling  transition 
will  not  occur  in  bundles  if  core  power  is  less 
than  25%  of  rated  thermal  power,  regardless 
of  pressure  or  core  flow.  The  proposed 
change  is  not  crucial  to  this  basis.  The  XN- 

3  critical  power  correlation  is  valid  for 
pressures  greater  than  or  equal  to  580  psig 
and  bundle  flow  greater  than  or  equal  to  0.25 
Mlbm/hr-ft^.  The  specification  is  based  upon 
vessel  downcomer  water  level  being  above 
TAF  and  core  power  greater  than  25%  which 
yields  a  bundle  flow  for  potentially  limiting 
bundles  greater  than  0.25  Mlbm/hr-ft^  duelo 
natural  circulation.  Based  on  Technical 
Specification  3.4.1.1.1,  core  flows  below 
about  30  Mlbm/hr-ft^  are  prohibited  when 
the  reactor  is  at  power.  Therefore,  the  change 
to  a  limit  of  10  Mlbm/hr  is  acceptable  and 
does  not  create  the  possibility  for  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  No.  As  explained  above,  the  margin  of 
safety  has  not  been  reduced. 

Table  2.2.11  (Items  2.a.  2.b.  and  2.c)  and 
Specifications  3.2.2.  3.4.1.1.2.0.2, 
3.4.1.1.2.0.3.  3.4.1. ].2.a.5.b  and  3.3.6-2  titem 
2.0.1.  2.C,  and  2.d).  APRM  Flow  Biased 
Setpoinls  and  Allowable  Values 

Although  the  equation  for  determining 
these  setpoinls  does  not  change  as  a  result  of 
the  power  uprate,  because  the  setpoints  in 
these  technical  spiecifications  are  referenced 
to  rated  thermal  power,  the  current  limits  do 
change  in  that  the  top  portion  of  the 
operating  map  (power  vs.  reactor  flow)  is 
raised  by  4.5%. 

1.  No.  The  safety  analyses  contained  in  NE- 
092-001  evaluated  op)eration  at  both  uprated 
power  with  4.5%  higher  rod  lines  and 
increased  core  flow.  In  addition.  General 
Electric  Co.  has  analyzed  and  received 
generic  approval  for  their  BWR/4  product 
line  operation  in  the  Maximum  Extended 
Operating  I3omain  (MEOD).  Operation  at  the 
4.5%  higher  rod  lines  is  bounded  by  the 
MEOD  analysis.  Additional  justification  for 
this  small  increase  in  the  power  flow 
operating  range  is  contained  in  Section  C.2.3 
of  NEDC-31984P. 

Cycle  specific  reload  analyses  will  evaluate 
operation  at  the  increased  power  vs.  flow 
conditions  (100%  uprated  power  vs.  87% 
core  flow  to  100%  uprate  power  vs.  108% 
core  flow).  These  analyses  will  ensure  that 
the  limits  established  in  the  Core  Operating 
Limits  Report  are  applicable  to  rated  power 
operation  from  87%  to  108%  core  flow. 

Based  on  the  above  analyses,  increasing  the 
current  limits  do  not  represent  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  No.  The  analyses  described  above  in 
response  to  Question  1  do  not  indicate  that 
a  possibility  for  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  has 
been  created  by  the  proposed  change. 

3.  No.  Based  on  the  response  to  Question 

1  above,  the  proposed  change  does  not  result 
in  a  reduction  in  the  margin  of  safety. 

Table  2.2.1-1,  Item  3,  Reactor  Steam  Dome 
Pressure  -  Hi^  Scram  , 

The  reactor  steam  dome  pressure-high 
scram  trip  setpoint  and  allowable  values  are 
being  changed  to  less  than  or  equal  to  1087 
psig  and  less  than  or  equal  to  1093  psig 
respectiveiy. 


1.  .\'o.  This  scram  function  is  designed  to 
terminate  a  pressure  increase  transient  not-    " 

"terminated  by  direct  scram  or  high  flux 
scram.  The  nominal  trip  setpoint  is 
maintained  above  the  reactor  vessel 
maximum  operating  pressure  and  the 
specified  analytical  limit  is  used  in  the 
transient  analyses.  The  analytical  limit  of 
1105  psig  is  used'in  the  uprated  transient 
analyses.  The  results  of  the  overpressuif 
protection  analysis  indicate  that  the  peak 
pressure  will  remain  belowthe  1375  p,sig 
ASME  limit  which  meets  plant  licensing 
requirements.  In  accordance  with  the 
.Tiethodology "described  in  NE-092-001, 
transient  analyses  will  be  performed  using 
the  analytic  limit  and  the  results  wil!  be 
mcorporated  into  the  Core  Operating  Limits 
Report.  Therefore,  this  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  No.  The  purpose  of  this  scram  function 
is  lO  terminate  a  pressure  increase  transient 
not  terminated  by  direct  scram  or  high  flux 
scram.  The  nominal  trip  set{X}int  is 
maintained  above  the  reactor  vessel 
maximum  operating  pressure  and  the 
specified  anal>'tical  limit  is  used  in  the 
transient  analysis.  1105  psig  is  being  used  as 
the  analytical  limit  in  the  uprated  transient 
analysis.  The  results  of  the  overpressure 
protection  analysis  indicate  p>eak  pressure 
will  remain  below  the  ASME  limit  of  1375 
psig  which  satisfies  plant  licensing 
requirements.  Based  upon  that  result,  it  is 
concluded  that  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  No.  The  results  of  the  overpressure 
protection  analysis  indicate  peak  pressure 
will  remain  below  the  1375  psig  licensing 
limit,  therefore,  it  is  concluded  that  the 
proposed  change  does  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

Specification  4.I.5.C.  Standby  Liquid 
Control  System 

This  specification  has  been  revised  to 
require  SLC  (Standby  Liquid  Control]  pumps 
to  develop  a  discharge  pressure  of  greater 
than  or  equal  to  1224  psig. 

1.  No.  The  ability  of  the  SLC  system  to 
achieve  and  maintain  safe  shutdown  is  a 
function  of  the  amount  of  fuel  in  the  core  and 
is-not  directly  affected  by  core  thermal 
power.  The  SLC  pump  test  discharge 
pressure  acceptance  criteria  are  based  on  the 
lowest  relief  valve  setpwint.  The  lowest 
setpoint  is  being  increased  by  30  psi  (to  1106) 
due  to  power  uprate.  Operating  with- 
increased  core  flow  will  result  in  additional 
friction  losses  through  the  core  and  a  slightly 
larger  core  differential  pressure 
(approximately  4  psi).  Therefore,  increasing 
the  SLC  pump  test  discharge  pressure 
acceptance  criteria  ensures  the  capability  of 
SLC  injection.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  No.  The  ability  of  the  SLC  system  to 
achieve  and  maintain  safe  shutdown  is  a 
function  of  the  amount  of  fuel  in  the  core  and 
IS  not  directly  affected  by  core  thermal 
power.  Therefore,  the  proposed  change  does 


not  result  in  a  new  or  different  kind  of 
accident  from  anypreviously  evaluated. 

3.  NorThe  ability  of  the  SLC  system  to 
achieve  and  maintain  safe  shutdown  is  a 
function  of  the  amount  of  fuel  in  the  core  and 
is  not  directly  affected  by  core  thermal 
power.  As  stated  in  the  response  to  que.stion 
1  above,  the  SLC  pump  discharge  pressure 
acceptance  criteria  are  based  up)on  the  lowest 
relief  valve  setpoint.  The  lowest  setpoint  is 
being  increased  by  30  psi.  As  the  SLC  pumps 
are  positive  displacement  pumps,  the  uprate 
will  not  adversely  affect  the  performance  of 
the  pumps  to  achieve  proper  injection.  Based 
on  above,  the  proposed  change  does  not 
result  in  a  significant  reduction  in  a  margin 
of  safety. 

Specifications  3  2.2.  4.4.1.1.1.2.  4.4.1  1.2  5. 
3.4.1.3  and  Figure  3.4.1.1.1-1,  Rated  Core 
Flow  Referenn-'i 

Technical  Specification  3.2.2  contains  the 
definition  of  "W  '  for  the  flow  biased  APRM 
scram  equation.  The  word  'rated  '  is  being 
deleted  from  the  definition  of  "W"  since 
rated  core  flow  is  being  increased.  The 
definition  of  "W"  is  not  altered.  The  change 
is  being  made  for  editorial  purp>oses. 

Technical  Specifications  4.4.1.1.1.1.2. 
4.1.1.1.2.5.  3.4.1.3.  and  Figure  3.4.1.1.1-1 
specify  performance  requirements  and  limits 
for  the  Reactor  Recirculation  System.  These 
specifications  are  referenced  to  the  current 
rated  core  flow.  The  references  to  "rated  core 
flow"  are  being  replaced  with  actual 
equivalent  core  flows.  The  specifications  are 
equivalent  and  unchanged.  This  change  is 
being  made  for  editorial  purposes  to  avoid 
confrision  since  rated  core  flow  is  being 
increased.  These  changes  are  also  consistent 
witlithe  changes  made  in  Section  2.1. 

1.  No.  The  proposed  changes  are  editorial 
and  do  not  effect  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  No.  The  proposed  changes  are  editorial 
and  do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated 

3.  No.  The  proposed  changes  are  editorial 
and  do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Specification  Table  3  3  1-1.  Note  (j)  and 
Action  6,  Reactor  Protection  System 
Instrumentation,  and  Table  3.3.4.21.  Note  b. 
End-of-Cycle  Recirculation  Pump  Trip 
System  Instrumentation 

The  turbine  first  stage  pressure  scram 
bypass  at  30%  power  in  Technical 
Specification  Table  3  3.1-1,  Note(j)  and 
Table  3. 3. 4. 2-1.  Note  (b)  is  revised  to  indicate 
that  the  uprated  equivalent  allowable  value 
of  first  stage  turbine  pressure  is  136  psig. 
This  value  ensures  that  the  analytical  limit  of 
147.7  psig.  which  represented  30%  rated 
thermal  power,  is  not  exceeded. 

As  currently  written  Note  (j).  Note  (b)  and 
Table  3.3  1-1.  ACTION  6  are  unclear  and 
could  be  misinterpreted  They  apply  only 
when  RPS  scram  functions  and  End-of-Cycle 
Recirculation  Pump  Trip  on  turbine  main 
stop  valves  closure  or  control  valve  fast 
closure  are  not  automatically  bypassed. 
ACTION  6  provides  no  guidance  in  the  event 
the  bypass  fails  to  lift  when  thermal  power 
is  above  30%.  In  the  worst  case,  the  action 
statement  could  be  interpreted  literally  to 


allow  full  power  operation  with  the  RPS 
function  still  bypassed.  Such  o[)eration 
would  violate  the  licensing  basis  analysis  for 
the  MCPR  operating  limit  (for  the  Generator 
Load  Rejection  Without  Bypass  transient), 
which  lakes  credit  for  operation  of  the 
anticipatory  scram  on  control  valve  fast 
closure  at  grfcat>=r  than  30%  of  rated  thermdl 
power. 

1  No  The  revisions  to  Table  3  3.1-1. 
ACTION  6.  Table  3.3.1-1,  Note  fj).  and  Table 
3.3.4-1  No»e  (b)  clarify  the  current 
requirements;  they  do  not  change  their 
intent. 

FSAR  Chapter  IS  transient  analyses  and 
reload  licensing  analyses  take  credit  for 
operation  of  the  anticipatory  scram  function 
on  turbine  slop  valve  closure  and  control 
valve  fast  closure  for  power  levels  grea'er 
than  30%  of  rated  thermal  power.  Thv 
proposed  revision  to  Table  3  3  1-1.  ACTION 
6  provides  better  assurance  of  the  availability 
of  the  anticipatory  scram  function,  since  the 
current  specifications  could  be  interpreted 
literally  to  allow  full  power  operation  with 
the  RPS  function  bypassed. 

The  proposed  revision  to  Table  3.3.1-1. 
Note  (j)  and  Table  3.3.4.2-1.  Note  (b)  does  not 
change  the  operation  of  the  RPS  and  EOC- 
RPT  bypasses  on  turbine  stop  valve  closure 
and  control  valve  fast  closure  below  30% 
power.  The  turbine  first  stage  pressure 
switches  will  still  be  calibrated  in  the  same 
manner,  and,  by  procedure,  the  reactor 
of)erator  will  not  exceed  30%  power  if  the 
trip  bypass  annunciator  does  not  clear. 

The  setpoints  for  the  RPS  and  EOC-RPT 
bypass  functions  were  selected  to  allow 
sufficient  operating  margin  to  avoid  scrams 
during  low  power  turbine  generator  trips.  As 
discussed  in  NEDC-31894P,  Section  F4.2(c) 
and  in  Section  5.1.2.8  of  NEDC  31948P.  this 
small  absolute  setpoint  increase  maintains 
the  safety  basis  for  the  setpoint. 

Based  on  the  above,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  No.  The  changes  proposed  are 
clarifications  and  do  not  change  specification 
intent.  The  proposed  change  to  Table  3  3.1- 
1.  Action  6  provides  better  assurance  of  the 
availability  of  the  anticipatory  scram 
function  as  the  specification  could  currently 
be  interpreted  to  allow-full  power  ppieration 
with  the  RPS  function  bypassed.  The 
proposed  changes  to  Table  3.3. 1-1,  Note  (j) 
and  Table  3.3.4-1.  Note  (b|  do  not  change  the 
operation  of  the  RPS  and  EOC-RPT  bypasses 
on  turbine  stop  valve  closure  and  control 
valve  fast  closure  below  30%  power. 
Therefore,  the  possibility  for  a  new  or 
different  kind  of  accident  is  not  created. 

3.  No.  The  proposed  changes  are 
clarification  and  do  not  change  intent. 
Operation  of  the  RPS  and  EOC-RPT  bypasses 
on  turbine  stop  valve  closure  and  control 
valve  fast  closure  below  30%  power  is  not 
changed.  Therefore,  there  is  no  reduction  in 
the  margin  of  safety 

Specification  Table  3  3  2-2,  Item  3.d.  Main 
Steam  Line  Flow  Differential  Pressure 
Setpomt 

The  main  steam  line  flow  high  differential 
pressure  setpoint  and  allowable  value  are 
revised  to  read  trip  setpoint  and  allowable 
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values  of  113  psid  and  121  psid  respectively. 
Footnote  "•**"  was  added  to  Table  3.3.2-2  to 
indicate  that  these  values  will  be  cooflnned 
during  the  power  uprate  start-up  testing.  If 
revisions  to  the  setpoint  and  allowable  value 
are  required,  they  will  be  forwarded  to  the 
Commission  for  approval  within  90  days  of 
I'ompletion  of  the  test  program. 

1.  No.  The  main  steam  line  flow  high 
differential  pressure  setpoint  changes  reflect 
the  redefinition  of  rated  main  steam  line  flow 
that  occurs  with  power  uprate.  The  allowable 
value  is  maintained  at  the  sarue  percentage 
of  rated  steam  flow  as  the  di.Terential 
pressure  changes  due  to  the  increased  uprate 
steam  flow.  The  analytical  limit  of  140%  of 
uprated  steam  flow  is  maintained  for  the 
uprated  analyses.  The  relationship  between 
the  aI!ov>  r^^  e  value  and  the  analytical  limit 
was  retc^iiied  to  en$ure  that  a  trip  avoidance 
margin  is  maintained  for  the  norm.il  plant 
testing  of  MSlV's  and  turbine  stop  valves. 
The  increase  in  the  absolute  value  of  the  trip 
setpoint  still  provides  a  high  assurance  of 
isolation  protection  for  a  main  steam  line 
break  accident  which  satisfies  the  original 
intent  of  the  design.  Therefore,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  No.  The  increase  in  the  absolute  value 
of  the  trip  setpoint  still  provides  a  high 
assurance  of  isolation  protection  for  the  main 
steam  line  break  accident  which  satisfies  the 
original  intent  of  the  design  and,  therefore 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  No.  The  increase  in  the  absolute  value 
of  the  trip  setpoint  still  provides  a  high 
assurance  of  isolation  protection  for  a  main 
steam  line  break  accident  which  satisfies  the 
original  ioieot  of  the  design  and.  therefore, 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Specification  Table  3.3.2-2.  Item  4.f. 
Isolation  Actuation  Instrumentation' 
Setpoints 

The  RVVCU  system  flow-high  isolation  trip 
setpoint  and  allowable  value  are  being 
changed.  .SysJom  How  is  being  increased  by 
10%  to  maictain  reactor  coolant  water 
i-hemistry  at  a  level  equal  to  pre  uprate 
levels.  The  isolation  setpoint  change  is  being 
made  to  adequately  maintain  operating 
margin  between  normal  process  values  and 
the  isolation  setpoints. 

1.  No.  The  basis  for  the  RWCU  flow-high 
isolation  is  to  ensure  a  RVVCU  System 
isolation  in  case  of  a  pipe  break.  The  high 
flow  setpoint  is  iiet  high  enough  to  avoid 
spurious  trips  Lorn  normal  operating 
transients  but  low  enough  to  ensure  an 
isolation  during  a  pipe  break.  The  proposed 
Technical  Specification  limits  will  result  in 
a  negligible  reduction  in  the  margin  between 
the  RWCU  isolation  setpoint  and  the  4350 
gpm  flow  postulated  during  a  RVVCU  line 
break  and  will  avoid  spurious  isolations. 
Therefore,  the  proposed  change  does  not 
invoUe  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  No.  As  stated  above,  the  proposed 
change  will  result  in  only  a  negligible 
r«duaian  in  the  margin  between  the  RVVCU 
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isolation  setpoint  while  avoiding  spurious 
isolation.  Therefore,  this  change  maintains 
the  original  design  intent  and  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  ac'cident  previously 
evaluated. 

3.  No.  See  1.  above. 

Specification  Table  3.3.2-2.  Items  5.u  and 
6.1,  Isolation  Actuation  Instrumentotion 
Setpoints 

The  HPa  and  RCIC  Sleain  Line  Flow-High 
Technical  Specifications  are  being  changed 
to  account  for  changes  in  steam  conditions 
and  flows  that  result  hrom  operation  at  the 
uprated  conditions.  The  setpioint  and 
allowable  value  for  UPH  Steam  Line  Flow- 
High  isolation  are  less  than  or  equal  to  387 
inches  H^O  set|)oiut  and  allowable  value  for 
the  RQC  Steam  Line  Dtlla  Prp-if  :ire-High 
isolation  are  less  than  or  ecuiji  to  188  inches 
H2O  and  less  than  or  equal  to  193  inches  If^O 
respectively. 

1.  No.  The  bases  for  these  setpoints  are 
contained  in  the  General  Electric  Design 
Specification  Data  Sheets  for  the  HPCI  and 
RCIC  systems.  The  Design  Specification  Data 
Sheets  specify  that  the  setpoint  and 
allowable  value  be  set  so  that  the  isolation 
occurs  at  greater  than  272%  normal  steam 
flow  and  less  than  300%  steam  flow.  General 
Electric  has  historically  seen  start-up 
transients  as  high  as  272%  of  normal  steam 
flow.  Setting  the  isolation  above  this  value 
prevents  spurious  isolations  and  ensures 
availability  of  the  system  and  its  safety 
function.  Setting  the  Isolation  at  less  than  or 
equal  to  300%  of  normal  flow  insures  that 
the  isolation  will  occur  if  a  steam  line  should 
rupture. 

The  existii^  setpoints  were  calculated 
using  information  obtained  during  the  recent 
surveillancA  tests.  The  revised  setpoints  and 
allowable  values  were  calculated  using  the 
current  system  (jerformance  and  adjusted  for 
uprate  conditions  in  a'To>-dance  with 
additional  guidance  provided  in  General 
Electric  Information  Letter  (SIL)  No.  475. 
Revision  2,  NEDC-31336,  "General  Electric 
Setpoint  Methodoiogy,"  and  GE  Letter  SPU- 
9378,  "HPa  and  RCIC  Steam  Line  Break 
Detection  Setpoints"'. 

Based  on  the  above  approach,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  No.  The  setpoint  and  allowable  value  are 
set  so  that  isolation  o«:curs  ot  greater  than 
272%  normal  steam  flow  and  less  than  300% 
steam  flow.  Setting  the  isolation  at  less  than 
or  equal  to  300%  of  normal  flow  ensures  that 
the  isolation  will  of:cur  if  a  steam  line 
rupture  should  occur.  Therefore,  no  new 
events  are  postulated  as  a  result  of  this 
change. 

3.  No.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety  as  the  setpmint  and  allowable  value  are 
set  to  isolate  at  greater  than  272%  normal 
steam  flow  and  less  than  300%  steam  flow 
which  are  the  setpoints  contained  in  the 
General  Electric  Design  Specification  Data 
Sheets  for  the  HPQ  and  RQC  systems. 

Specification  Table  4.3.2.1-1,  footnote  """ 
The  footnote  is  being  changed  to  delete 

reference  to  reactor  pressure. 
1.  No.  The  anginal  purpose  of  Footnote 

■■**"  to  Technical  Specification  Table 


4.3.2.1-1  was  to  describe  the  functioning  of 
the  permissive  circuitry  that  allowed  the 
MSIV  low  condenser  pressure  isolation  to  be 
bypassed.  The  original  circuitry  required  the 
Mode  Switch  not  be  in  Run,  the  Turbine  Stop^ 
Valves  closed,  and  reactor  pressure  to  be 
above  setpoint.  In  the  start-up  phase  of  the 
Susquehanna  Units,  General  Electric  deleted 
the  reactor  pressure  setpoint  input  to  the 
bypass  circuitry.  Thei^-fore,  this  change  is 
being  mode  to  make  the  footnote  conform  to 
the  installed  configuration.  The  revised 
footnote  is  the  S8.me  as  found  in  the  BVVR/ 
4  Standard  Technical  Specifications  (NURE(> 
1433).  This  change  is  editorial  in  nature  and. 
therefore,  does  not  involve  a  significant 
increase  in  the  probability  or  consequence?) 
of  an  accident  previously  evaluated. 

2.  No.  Based  on  the  response  to  Question 

1  above,  the  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.' 

3.  No.  Based  on  the  response  to  Question 
1  above,  the  proposed  change  does  not 
involve  a  signifioint  reduction  in  a  margin  oi 
safety. 

Specification  Table  3.36-2,  Item  l.a  and 
Specification  3.4.1.1.2.a.5.a,  Rod  Block 
Monitor  Flow  Biased  Rod  Blocks 

The  Rod  Block  Nfonitor  (RBM)  flow  biasf  d 
rod  blocks  ore  being  changed  as  follows: 

a.  Technical  Specification  Table  3.3.6-2, 
Item  l.a  is  revised  to  read  trip  setpoint  and 
allowable  values  of  less  than  or  equal  to  0-63 
VV  +  41%  and  less  than  or  equal  to  0.63  W 

+  43%.  respectively. 

b.  Technical  Specification  3.4.1.1.2.a.5.a  is 
being  revised  to  read  trip  setpoint  and 
allowable  values  of  less  than  or  equal  to  0.63 
W  +  35%  and  less  than  or  equal  to  0.63  W 

+  37%,  respectively. 

1.  No.  These  Technical  Sfiecification 
chari((es  do  not  represent  a  change  from 
current  linrits.  The  change  reflects  the 
rescaling  made  necessary  by  the  re-definiticn 
of  rated  thermal  power. 

The  RBM  flow  biased  rod  blocks  are  used 
in  the  Rod  Withdrawal  Error  (RVVE)  analj-sis 
In  order  to  maintain  Critical  Power  Ratio 
(CPR)  margins  similar  to  previous 
Susquehanna  cycles,  the  flow  bi.nsed  rod 
blocks  were  changed  in  terms  of  megawatts 
thermal  but  the  change  was  not  appretjable 
The  rescaling  of  t.he  RBM  flow  biased  rod 
block  to  reflect  the  re-definition  of  Rated 
Thermal  Fovirer  maintains  the  same  level  of 
protection  as  previously  provided.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  oi 
consequent's  of  an  accident  previously 
evaluated- 

2.  No.  These  changes  do  not  represent  a 
change  firom  current  limits  but  are  rather  a 
rescaling  made  necessary  by  the  re-definition 
of  rated  thermal  power. 

3.  No.  These  changes  do  not  represent  a 
change  from  current  limits  but  are  rather  a 
res(;aling  made  necessary  by  the  r«-definition 
of  rated  thermal  power.  The  rescaling  of  the 
RBM  flow  biased  rod  block  maintains  the 
same  level  of  protection  as  previously 
provided. 

Specification  Table  3.3.6-2,  Item  2.a, 
Control  Rod  Block  Instrumentation  Setpoints 

The  APRM  rod  block  upscale  value  has 
been  changed  to  add  a  high  flow  clamp 


setpoint  at  108%  with  a  high  flow  clamped 
allowable  value  at  111%. 

1.  No.  The  addition  of  the  high  flow  clamp 
to  the  flow  biased  APRM  rod  block  function 
maintains  the  normal  margins  between  the 
rod  block  and  the  scram  power  levels  in  the 
increased  core  flow  regions.  When  the  reactor 
core  flow  is  greater  than  100  million  Ibm/hr, 
the  APRM  clamp  provides  an  alarm  to  help 
the  operator  avoid  scrams  while  operating  in 
the  ICF  region.  This  action  does  not  involve 

a  signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  No.  The  changes  maintain  the  normal 
margins  between  the  rod  block  and  the  scram 
power  levels  in  ICF  regions.  The  clamp 
provides  an  alarm  to  avoid  scrams  in  the  ICF 
region. 

3.  No.  The  changes  maintain  the  normal 
margins  between  the  rod  block  and  the  scram 
power  levels. 

.  Specification  Table  3.3.6-2,  Item  6.a. 
Reactor  Coolant  System  Recirculation  Flow 
Upscale  Rod  Block  Setpoint  and  Allowable 
Value  Change 

The  reactor  coolant  system  recirculation 
flow  upscale  rod  block  setpoint  and 
allowable  value  arc  being  increased  to  114/ 
125  divisions  of  full  scale  and  117/125 
divisions  of  full  scale  respectively. 

1.  No.  The  Reactor  Coolant  System 
recirculation  flow  upscale  rod  block  setpoint 
and  allowable  value  are  being  increased  to 
allow  operation  in  the  ICF  region.  The  114/ 
125  divisions  setpoint  and  117/125  divisions 
allowable  value,  specified  by  General 
Electric,  are  based  on  BWR  operating  history. 

The  purpose  of  the  Reactor  Coolant  System 
recirculation  flow  upscale  rod  block  is  to 
prevent  rod  movement  when  an  abnormally 
high  increase  in  reactor  recirculation  flow 
exists.  An  increase  in  reactor  recirculation 
flow  causes  an  increase  in  neutron  flux  that 
results  in  an  increase  in  reactor  power. 
However,  this  increase  in  neutron  "flux  is 
monitored  by  the  Neutron  Monitoring^ystem 
that  can  provide  a  rod  block.  No  design  basis 
accident  or  transient  analysis  takes  credit  for 
rod  block  signals  initiated  by  the  Reactor 
Coolant  Recirculation  System.  Therefore,  this 
change  does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  No.  Rod  block  signal  initiation  by  the 
Reactor  Coolant  Recirculation  System  is  not 
taken  credit  for  in  the  mitigation  of  a  design 
basis  accident  or  in  any  transient  analysis.3. 
No.  Rod  block  signal  initiation  by  the  Reactor 
Coolant  Recirculation  System  is  not  taken 
credit  for  in  any  transient  analysis  or  in  the 
mitigation  of  a  design  basis  accident. 

Specification  4.4.1.1.1.2  and  4.4.1.1.2.5 
Reactor  Coolant  System 

The  reactor  recirculation  pump  motor 
generator  set  scoop  tube  electrical  and 
mechanical  overspeed  stop  setpwints  are 
being  increased  to  a  core  flow  of  109.5 
million  Ibm/hr.  and  110.5  million  Ibm/hr., 
respectively. 

1.  No.  The  reactor  recirculation  pump 
motor  generator  set  scoop  tube  stops  are 
being  increased  to  allow  operation  at  core 
flows  in  the  ICF  region  of  up  to  108  million 
Ibm/hr. 

The  electrical  stop  is  maintained  above  the 
maximum  operating  core  flow  and  below  the 


mechanical  stop.  The  109.5  million  Ibm/hr. 
electrical  stop  setpoint,  specified  by  General 
Electric,  is  based  on  BWR  opiating  history. 
The  electrical  stop  is  a  system  design  feature 
and  is  not  used  in  any  safety  analyses. 

The  110.5  million  Ibm/hr.  mechanical  stop 
setpoint  is  used  in  transient  analysis  to  limit 
core  flow  during  a  recirculation  pump 
controller  failure.  The  110.5  million  Ibm/hr. 
mechanical  stop  setpoint,  specified  by 
General  Electric,  is  also  based  on  BWR 
operating  history.  The  cycle  specific 
analyses,  performed  for  power  uprate,  used 
the  110.5  million  Ibm/hr.  mechanical  stop 
setpoint. 

Based  on  the  above,  this  change  does  not 
involve  a  significant  increase  of  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  No.  Increasing  the  reactor  recirculation 
motor  generator  set  scoop  tube  electrical  and 
mechanical  overspeed  stop  setpoints  is  being 
done  to  allow  operation  at  core  flows  in  the 
ICF  region  up  to  108  Mlbm/'hr.  The  electrical 
stop  setpoint  is  a  design  feature  and  is  not 
used  in  any  safety  analysis.  The  mechanical 
stop  setpoint  is  used  in  transient  analysis  to 
limit  core  flow  during  a  recirculation  pump 
controller  failure.  Changing  of  this  setpoint 
was  considered  in  appropriate  transient 
analyses,  and  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from' 
any  previously  evaluated. 

3.  No.  See  1.  above.  This  change  does  not 
significantly  reduce  the  margin  of  safety. 

Specification  Figure  3.4^1^.1-1,  Thermal 
Power  Restrictions 

This  figure  has  been  redrawn  to  reflect  the 
new  definition  of  Rated  Thermal  Power  to 
retain  the  same  stability  operating 
restrictions  in  terms  of  megawatts  thermal  as 
were  previously  described  by  this  graph. 

1.  No.  The  core  thermal  hydraulic  stability 
curve  and  associated  bases  are  maintained  at 
the  current  rod  lines  and  power  levels.  Those 
values  are  redefined  to  reflect  the 
redefinition  of  rated  thermal  power.  Since 
the  current  opierating  restrictions  are 
maintained,  power  uprate  has  iio  detrimental 
effect  on  the  level  of  protection  provided  by 
these  Technical  Specifications.  This  position 
is  consistent  with  NEDC-31894P,  Section 
5.3.3  and  with  NErK>31984P,  Section  3.2. 

2.  No.  The  core  thermal  hydraulic  stability 
curve  and  associated  bases  are  maintained  at 
the  current  rod  lines  and  power  levels.  Those 
values  are  changed  to  reflect  the  redefinition 
of  rated  thermal  power.  Since  the  current 
operating  restrictions  are  maintained,  power 
uprate  has  no  detrimental  effect  on  the  level 
of  protection  provided  and  does  not  create 
the  possibility  for  a  new  or  different  kind  of 
accident. 

3.  No.  The  core  thermal  hydraulic  stability 
curve  and  associated  bases  are  maintained  at 
the  current  rod  lines  and  power  levels.  Those 
values  are  redefined  to  reflect  the 
redefinition  of  rated  thermal  power.  Since 
the  current  operating  restrictions  are 
maintained,  there  is  no  detrimental  effect  on 
the  level  of  protection  provided,  and 
therefore  no  significant  decrease  in  any 
margin  of  safety. 

Specifications  3.4.1.1.2.5,  3.4.1.1.2.6, 
Reactor  Coolant  System,  Recirculation  Loops 
-  Single  Loop  Operation 


Specification  3.4.1.1.2.5  is  being 
renumbered  to  3.4.1.1.2.6.  A  new 
specification  3.4.1.1.2.5  is  being  added  to 
specify  that  a  0. 70  LHGR  mulUplier  has  been 
applied  to  Specification  3.2.4  when  in  single 
recirculation  loop  operation. 

1.  No.  Operation  with  one  recirculation 
loop  out  of  service  is  allowed,  but  it  is  not 
considered  a  normal  mode  of  operation. 
Single  loop  operation  (SLO)  is  a  special 
operational  condition  when  only  one  of  the 
two  recirculation  loops  is  operable.  In  this 
operating  condition,  the  reactor  power  will 
be  limited  to  less  than  80%  of  rated  by  the 
maximum  achievable  core  flow,  which  is 
typically  less  than  60%  of  rated  core  flow  A 
postulated  LOCA  occurring  in  the  active 
recirculation  loop  during  SLO  would  cause  a 
more  rapid  coastdown  of  the  recirculaticKi 
flow  than  would  occur  in  two  loop  operation, 
where  one  active  loop  would  remain  intact. 
This  rapid  coastdown  causes  an  earlier 
boiling  transition  and  deeper  penetration  of 
boiling  t-ansition  into  the  bundle,  which 
tends  to  increase  the  calculated  PCT. 
However,  the  PCT  effects  of  e.irly  boiling 
transition  are  substantially  offset  by  the 
mitigating  effect  of  the  lower  pov«r  level 
achievable  at  the  start  of  such  an  event.  The 
SAFER'GE.STR-LOCA  analysis  results  for 
Susquehanna  for  SLO  and  two  loop  operation 
are  well  below  2200°F  and  are  documented 
in  N'EIX;-32064P-1.  Revision  1.  -Pow-r 
Uprate  with  Increased  Core  Flow  Safety 
Analysis  for  Sus'juehanna  1  and  2".  GE 
Nuclear  Energy.  July  1993. 

The  ECCS  p'^rformance  for  Susquehanna 
under  SLO  was  evaluated  using  SAFER/ 
GESTR-LOCA.  Calculations  for  the  DBA  were 
performed  using  both  nominal  and  Appiendix 
K  inputs.  The  SLO  SAF1:R/GE.STR-L0CA 
analysis  for  the  DBA  assumes  that  there  is 
essentially  no  period  of  recirculation  pump 
coastdown.  Thus,  dryout  is  assumed  to  occur 
simultaneously  at  all  axial  locations  of  the 
hot  bundle  shortly  after  initiation  of  the 
event.  Dryout  is  assumed  to  occur  in  one 
second  for  the  nominal  case  and  0.1  second 
for  the  Appendix  K  case.  These  assumptions 
are  very  conservative  and  provide  bounding 
results  for  the  DBA  under  SLO. 

The  two-loop  Appendix  K  break  spectrum 
documented  in  NEDC-32064P-1  is 
representative  of  SLO  because  the  two-loop 
spectrum  was  anal}rzed  assuming  a  one 
second  dryout  time  for  all  axial  locations  of 
the  hot  bundle.  As  shown  by  the  two-loop 
break  spectrum,  the  DBA  is  the  limiting  case 
for  SLO.  With  breaks  smaller  than  the  DBA, 
there  is  a  longer  periixl  of  nucleate  and/or 
film  boiling  prior  to  fuel  unccvery  to  remove 
the  fuel  stored  energy. 

An  LHGR  multiplier  of  0.70  will  be 
imposed  when  the  plant  is  in  SLO.  As  shown 
in  Table  5^  of  NEDC-32064P-1,  the  SLO 
results  are  less  limiting  (i.e.,  lower  PCTs) 
than  the  results  for  the  two  loop  DBA  LOCA. 

Thus,  the  licensing  PCT  is  based 
appropriately  on  two  loop  operation  rather 
than  SLO. 

2.  No.  The  licensing  PCT  is  based  upon 
two  loop  operation  rather  than  SLO,  thus  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  No.  Based  on  the  response  to  Question 
1  above,  the  proposed  change  does  not 
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involve  a  significant  reduction  in  a  margin  of 
safety. 

Specification  4.4.1.1.2.3,  Beactor  Coolant 
System 

Footnote  ***•  to  this  Specification  is  being 
changed  to  reference  the  power  uprate 
startup  test  program. 

1.  No.  This  footnote  provided  a  mechanism 
for  changing  the  power  limits  specified  if  the 
results  of  the  initial  startup  test  program 
determined  that  it  was  necessary.  The 
footnote  is  being  modified  to  allow  operation 
at  uprated  power  with  the  present  power 
limits.  Should  the  power  uprate  startup  test 
program  determine  a  need  to  change  the 
power  limits  they  will  be  submitted  to  the 
Commission  within  90  days  as  required  by 
the  revised  footnote.  This  is  consistent  with 
the  original  BWR  startup  test  program 
philosophy  and  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  No.  See  1.  above:  this  change  is 
administrative  in  nature  and  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  No.  See  1.  above;  this  change  is 
administrative  in  nature  and  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Specification  3.4.2,  Reactor  Coolant 
system.  Safety  Relief  Valves 

The  safety  relief  valve  specification  is 
being  changed  to  reduce  the  number  of 
setpoint  groups  from  5  to  3.  Two  valves  will 
be  set  at  1175  psig  plus  or  minus  1%.  6  will 
be  set  at  1195  psig  plus  or  minus  1%.  Also, 
the  number  of  Operable  safety  valves  is  being 
increased  from  10  to  12. 

1.  No.  This  change  does  not  increase  the 
probability  of  occurrence  of  an  accident 
previously  evaluated  as,  with  one  exception, 
the  accidents  described  in  FSAR  Sections' 
5.2.2.  7.2.3, 15.1, 15.2  and  15.3  do  not 
document  any  cases  where  the  SRV's  are 
designated  as  the  cause  or  initiator  of  an 
accident.  The  exception  is  inadvertent  safety 
relief  valve  opening  which  results  in  a 
decrease  in  reactor  coolant  inventory  and/or 
reactor  coolant  temperature.  The  revised 
setpoints  and  proposed  groupings  will  not 
increase  the  probability  of  occurrenceof  this 
t>'p€  of  accident. 

The  change  does  not  increase  the 
probability  of  occurrence  of  a  malfunction  of 
equipment  important  to  safety  as  previously 
evaluated  in  the  FSAR.  The  margin  between 
peak  allowable  pressure  and  the  maximum 
safety  setp>oint  is  unchanged.  The  reactor 
vessel  and  comf)onents  were  evaluated  for 
the  setpoint  change  to  assure  continued 
compliance  with  the  structural  requirements 
of  the  ASME  Code.  Analysis  was  performed 
on  the  effects  of  the  setpoint  change  for  the 
design  conditions,  the  normal  and  upset 
conditions  and  the  emergency  and  faulted 
conditions.  The  increasing  RPV  dome 
pressure  does  not  affect  the  design  condition 
and,  therefore,  stresses  remain  unchanged. 

The  proposed  change  will  also  not 
adversely  affect  HPCI  and  RCIC  system 
performance. 

There  is  no  indication  that  changed 
setpoints  contribute  to  an  increase  in 
probability  of  SRV  malfunction.  Reduction  in 
the  simmer  margin  will  be  compensated  for 
by  more  stringent  leak  test  requirements 
-   during  valve  refurbishment. 


2.  No.  This  change  does  not  involve  any 
hardware  changes  or  changes  in  system 
function.  Relief  and  safety  setpoints  are  only 
slightly  increased  and  the  maximum  safety 
setpoint  remains  unchanged,  thus  the  margin 
between  peak  allowable  pressure  and  the 
setpoint  remains  unchanged. 

3.  No.  The  technical  specifications  were 
reviewed  for  margins  of  safety  applicable  to 
the  components  and  systems  affected  by  the 
change.  Analysis  has  been  performed  that 
demonstrates  that  reactor  pressure  will  be 
limited  to  within  ASME  Section  III  allowable 
values  for  the  worst  case  upset  transient.  The 
margin  of  safety  is  inherent  in  the  ASME 
Section  III  allowable  pressure  values. 

Specification  3.4.3.2.6,  Reactor  Coolant 
System,  Operational  Leakage 

This  sjjecification  is  being  revised  to 
indicate  that  the  1  gpm  leakage  rate  limit 
currently  applicable  applies  at  the  uprated 
maximum  allowable  pressure  of  1035  psig, 
plus  or  minus  10  psig. 

1.  No.  The  steam  dome  pressure  for  leakage 
is  being  increased  by  35  psig  to  1035  psig 
(reactor  design  pressure).  This  pressure  is 
chosen  on  the  basis  of  steam  line  pressure 
drop  characteristics  and  excess  steam  flow 
capability  of  the  turbine  observed  during 
plant  operation  up  to  the  current  rated  power 
level.  Increasing  the  leakage  rate  pressure  to 
1035  psig  is  consistent  with  the  expected  ^ 
uprated  operating  pressure.  Increasing  the 
reactor  steam  dome  pressure  has  been 
analyzed  and  found  to  be  within  allowable 
limits.  Maintaining  the  leakage  rate  limit  at 

1  gpm  does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  No.  This  change  does  not  involve  any 
hardware  changes  or  charge  in  safety 
function.  The  reactor  steam  dome  pressure 
has  been  analyzed  and  found  to  be  within 
allowable  limits. 

3.  No.  Maintaining  leakage  the  rate  limit  at 
1  gpm  is  conservative  and  does  not  involve 

a  reduction  in  the  margin  of  safety. 

Specifications  3.4.6.2  and  4.4.6.2,  Reactor 
Coolant  System,  Reactor  Steam  Dome 

The  reactor  steam  dome  pressure  limits 
have  been  changed  to  1050  psig. 

1.  No.  Operating  pressure  for  uprated 
power  is  increased  by  a  minimum  amount 
necessary  to  assure  that  satisfactory  reactor 
pressure  control  is  maintained.  The  operating 
pressure  was  chosen  on  the  basis  of  steam 
line  pressure  drop  characteristics  and  excess 
steam  flow  capability  of  the  turbine  observed 
during  plant  operation  up  to  the  current  rated 
power  level.  Satisfactory  reactor  pressure 
control  requires  an  adequate  flow  margin 
between  the  uprated  operating  condition  and 
the  steam  flow  capability  of  the  turbine 
control  valves  at  their  maximum  stroke.  An 
operating  dome  pressure  of  1032  psig  is 
expected  and  is  being  assumed  in  the 
transient  analyses.  The  1050  psig  limit  was 
chosen  to  maintain  an  adequate  level  of 
operating  flexibility  while  maintaining  an 
adequate  distance  from  the  high  pressure 
scram  for  trip  avoidance.  This  limit  is  the 
initial  pressure  value  used  in  the 
overpressure  protection  safety  analysis  for 
power  uprate,  for  which  all  licensing  criteria 
have  been  met.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 


probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  No.  Based  on  the  response  to  Question 

1.  above,  the  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  No.  As  described  in  1.  above,  the  1050 
psig  limit  was  chosen  to  maintain  an 
adequate  level  of  operating  flexibility  while 
maintaining  an  adequate  distance  from  the 
high  pressure  scram.  This  limit  is  the  initial 
pressure  value  used  in  the  over  pressure 
protection  safety  analysis  for  power  uprate, 
for  which  all  licensing  criteria  have  been 
met.  Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Specification  4.5.1. b.3.  Emergency  Core 
Cooling  Systems 

This  specification  has  been  revised  to 
permit  a  test  line  pressure  for  the  flow 
surveillance  of  greater  than  or  equal  to  1 140 
psig  at  nominal  reactor  operating  conditions. 

1.  No.  Currently,  the  HPCI  pump  test 
acceptance  criteria  discharge  pressure  is 
greater  than  or  equal  to  1266  psig.  This  is 
based,  in  part,  on  the  lowest  SRV  setpoint  of 
1146  psig  plus  a  1%  tolerance  and  line  flow 
losses.  For  this  test,  the  HPQ  turbine  is 
supplied  with  steam  at  the  nominal  operating 
reactor  pressure  of  920  +140/-20  psig.' 
Therefore,  the  tes^  requires  the  HPCI  pump/ 
turbine  to  produce  an  output  that  exceeds 
that  which  would  be  commensurate  with  the 
input  conditions.  Stated  differently,  HPCI 
would  be  required  to  develop  a  pump 
discharge  pressure  associated  with  a  steam 
dome  pressure  of  1187  psig  (1175  plus  or 
minus  1%  psig).  while  being  supplied  with 
a  steam  dome  pressure  as  low  as  900  psig. 

The  purpose  of  this  specification  is  to 
demonstrate  that  the  system  is  capable  of 
producing  the  required  flow  at  the  required 
pressure.  The  concern  with  this  approach  is 
that  while  it  demonstrates  the  required 
capability  by  achieving  the  actual  Technical 
Specification  value,  it  requires  the  pump 
turbine  to  "over  perform".  It  also  reduces  the 
margin  available  to  compensate  for  normal 
wear  and  tear  |that|  occurs  and  is  monitored 
under  the  ASME  Section  XI  Pump  and  Valve 
Test  Program.  Power  uprate  will  be  further 
increasing  the  demand  because  of  tlie 
increase  in  reactor  steam  dome  pressure. 

The  intent  of  Surveillance  4.5.1b.3  is  to 
demonstrate  that  the  HPCI  System  will 
produce  its  design  flow  rate  at  an  expected 
reactor  pressure  during  a  LOCA. 
Confirmation  of  the  capability  to  achieve  the 
required  flow  and  pressure  can  be 
satisfactorily  demonstrated  without  requiring 
the  pump/turbine  to  "over  perform".  This 
can  be  done  by  producing  the  nominal 
operating  design  pressure  from  the  pump 
with  steam  supplied  to  the  turbine  at 
nominal  reactor  operating  pressure.  From 
these  conditions  extrapolation  via  pump 
affinity  laws  will  show  the  pump  disclKirge 
pressure  that  would  be  developed  at 
emergency  reactor  op>eration  conditions  (i.e. 
lowest  SRV  setpoint).  This  value  could  then 
be  compared  to  the  calculated  value  required 
for  assuring  adequate  core  cooling  in  both 
SSES  sjjecific  and  generic  evaluations.  The 
HPCI  System  has  been  evaluated  and  shown 
to  be  capable  of  achieving  the  required 


pressure  and  flow  conditions  for  power 
'  uprate. 

Applying  the  method  of  pump  affinity 
laws,  the  new  Technical  Specification  punfp 
discharge  pressure  would  become  greater 
than  or  equal  to  1140  psig.  This  value  is 
determined  based  on  the  maxiraim:!  allowable 
test  steam  dome  pressure  of  920  ■»■  140  =  1060 
psig,  plus  head  losses.  Through  the  use  of 
pump  affinity  laws  if  has  been  shown  by 
calculation  that  achieving  a  value  of  1140 
psig  at  nominal  reactor  operating  conditions 
will  produce  the  required  flow  and  pressure 
during  emergency  conditions. 

Therefore,  the  Technical  Specification 
HPa  pump  discharge  pressure  at  power 
uprate  conditions  is  changed  to  greater  than 
or  equal  to  1 140  psig. 

2.  No.  The  methodology  and  the  . 
supporting  change  described  above  in  the 
response  to  Question  1  above  do  not  alter  the 
function  nor  the  operation  of  the  HPQ 
system.  Therefore,  they  do  not  create  the 
possibility  of  a  new  or'different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  No.  The  methodology  and  thfe 
supporting  change  described  above  in 
resfxmse  to  Question  1  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Specification  5.4.2,  Design  Features, 
Reactor  Coolant  System,  Volume 

This  specification  is  being  changed  '.o 
show  that  the  nominal  T,«  is  being  changed 
from  528'F  to  532"'F.  This  change  is  being 
made  to  reflect  the  higher  average  saturation 
temperature  that  results  from  a  30  psi 
increase  in  reactor  design  pyressure. 

1.  No.  The  effects  of  povier  uprate  have 
been  evaluated  to  ensure  that  the  increese  in 
system  temperatures  causes  minor  increases 
in  thermal  loadings  on  pipe  supports, 
equipment  nozzles,  and  in-line  components. 
The  results  of  analyses  show  that  at  uprated 
conditions  all  ASME  components  will  satisfy 
design  specification  requirements  and  code 
li.-nits  when  evaluated  to  the  rules  of 
SubsecUon  NB-36eo  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  Section  III.  The  effects 
of  thermal  expansion  as  a  result  of  power, 
uprate  were  found  to  be  insignificant. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  No.  Increases  in  system  temperatures  as 
a  result  of  power  uprate  have  been  evaluated 
to  show  that  increase  in  thermal  loadings  on 
pipe  sunports,  equipment  nozzles  and  in-line 
components  are  minor.  Analysis  shows  that 
at  all  uprated  conditions  all  ASME 
comfwnents  will  satisfy  design  specification 
requirements  and  code  limits  when  evaluated 
to  the  rules  of  subsection  NB-3600  of  Section 
IV  to  the  Boiler  and  Pressure  Vessel  Code. 
The  effects  of  power  uprate  with  respect  to 
thermal  exp>ansion  were  found  to  be 
insignificant  and,  therefore,  not  found  to 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  No.  As  stated  above,  the  effects  of 
thermal  expansion  as  a  result  of  power  uprate 
were  found  to  be  insignificant.  Consequently, 
the  nominal  increase  in  T.,c  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Specification  Table  5.7.1-1,  Component 
Cyclic  or  Transient  Limits 


This  specification  is  being  changed  to  raise 
the  upper  limit  for  a  heat  cycle  bom  546''F 
to  551°F.  This  change  is  being  made  to  reflect 
the  higher  average  saturation  temperature 
that  results  from  a  30  psi  increase  in  reactor 
design  pressure. 

1.  No.  The  purpose  of  this  specification  is 
to  limit  the  number  of  heatup  and  cooldown 
cycles.  The  effects  of  power  uprate  have  been 
evaluated  to  ensure  that  the  reactor  vessel 
components  continue  to  comply  with  the 
existing  structural  requirements  of  the  ASME 
Boiler  and  Pressure  Vessel  Code.  The 
analyses  were  performed  for  the  design, 
normal,  upset,  enr.ergency  and  faulted 
conditions.  The  increase  in  the  temperature 
limitation  is  not  significant  with  respect  to 
the  affect  it  has  upjon  the  RPV  and  associated 
components. 

2.  No.  The.effects  of  uprating  power  have 
been  evaluated  for  the  design,  normal,  upset, 
emergency  and  faulted  conditions  to  ensure 
that  the  reactor  vessel  components  continue 
to  comply  with  the  existing  structural 
requirements  of  the  ASME  Boiler  and 
Pressure  Vessel  Code.  The  increase  in  the 
temperature  limitation  has  been  found  not  to 
be  significant  and.  therefore,  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  frxim  any  previously  evaluated. 

3.  No.  This  specification  is  intended  to 
limit  the  number  of  heatup/cooldowm  cycles. 
The  increase  in  the  temperature  limitation 
has  not  been  found  to  be  significant  with 
respect  to  its  effects  upon  the  RPV  and  its 
associated  co.'^aponents  and.  therefore,  dees 
not  significantly  reduce  the  margin  of  safety. 

Specification  6  9  3.2,  Core  Operating 
Limits  Report 

Administrative  Control  Section  6.9.3.2 
describes  and  iists  topical  reports  that  are 
used  to  determine  core  operating  limits. 
Topical  reports  15  through  19  are  LOCA 
methodology  reports  and  are  being  deleted. 
These  reports  describe  Siemens  LOCA 
methodology.  As  stated  in  Reference  1.  the 
GE  SAFEPv/GESTR  LOCA  methodology  is 
being  used  for  this  uprated  cycle.  In  addition, 
other  minor  methodology  changes  were  made 
for  power  uprate  transient  analysis.  GE 
topical  report  NEDC-32071P.  PP&L  topical 
report  NE-092-001  and  the  NRC  Safety 
Evaluation  Report  on  the  PP&L  power  uprate 
licensing  topical  are  proposed  to  be  added  as 
Topical  Reports  No.  15,  16,  and  17. 
respectively. 

1.  No.  These  changes  are  editorial  in  nature 
in  that  only  the  references  to  documents  are 
being  changed.  The  methodology  used  to 
determine  core  limits  have  been  previously 
reviewed  and  approved  by  the  NRC. 

2.  No.  See  the  response  to  Question  1 
above. 

3.  No.  See  the  response  to  Question  1 
above. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room: 
Osterhout  Free  Library,  Reference 


Department.  71  South  Franklin  Strept, 
Wilkes-Barre.  Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg. 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge,  2300  N  Street  N\V.. 
Washington,  DC  20037 

NRC  Project  Director:  Mohan  C 
Thadani.  Acting   . 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  July  27, 
1994 

Description  of  amendment  request: 
This  amendment  will  change  the 
definiUon  of  a  CORE  ALTERATION 
included  in  Technical  Specification 
Section  1.0  for  each  unit  to  allow 
movement  and  replacement  of  local 
power  range  monitors  and  control  rods 
in  a  defueled  cell.  The  new  definition  is 
consistent  with  the  Improved  Standard 
Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  n6  significant  hazards 
consideration.  In  the  submittal,  the 
licensee  stated  that: 

I.  This  proposal  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  eliminates  two 
previous  evolutions.  LPRM  and  Control  Rod 
movement  from  a  defueled  cell,  from  Ijeing 
considered  CORE  ALTERATIONS.  Thus  the 
issue  is  whether  the  elimination  of  these 
constraints  could  contribute  to  a  significant 
increase  in  the  probability  or  consequences 
of  a  reactivity  event. 

Adding  local  power  range  monitors  to  the 
list  of  detectors  which  can  be  moved  without 
invoking  CORE  ALTERATION  requirements 
allows  for  the  removal  of  these  detectors  for 
repair  and  replacement.  Movement  of  these 
components  does  not  impact  the  reactivity  of 
the  core.  Therefore,  allowing  the  movement 
of  these  detectors  without  invoking  CORE 
ALTERATION  provisions,  does  not 
contribute  to  a  significant  increase  in  the 
probability  or  consequences  of  a  reactivity 
event. 

Removal  of  a  Control  Rod  from  a  defueled 
cell  results  in  a  negligible  increase  in  core 
reactivity.  Appropriate  Technical 
Specification  controls  and  refueling 
interlocks  are  applied  during  the  fuel 
movements  preceding  the  control  rod 
removal  to  protect  frwm  or  mitigate  a 
reactivity  excursion  event.  In  addition,  the 
design  of  a  control  rod  precludes  its 
replacement  without  all  fuel  assemblies  in 
the  cell  removed.  Therefore,  allowing  the 
movement  of  control  rods  from  a  defueled 
cell  without  invoking  CORE  ALTERATION 
provisions,  does  not  contribute  to  a 
significant  increase  in  the  probability  or 
consequences  of  a  reactivity  event. 
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The  proposed  Technical  Specification 
change  to  adopt  the  revised  CORE 
ALTERATION  definition  (NUREG  1433.  as 
amended)  does  not  effect  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

II.  This  proposal  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  eliminates  two 
previous  evolutions.  LPRM  and  Control  Rod 
movement  from  a  defueled  cell,  from  being 
considered  CORE  ALTERATIONS.  Thus  the 
issue  is  wliether  the  elimination  of  these 
constraints  could  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

For  local  power  range  monitors.  Technical 
Specification  3/4.3.1  defines  the  minimum 
number  of  LPRMs  required  to  be  maintained 
operable  in  OPCON  5  and  during  ShutdowTi 
Margin  Demonstration.  The  addition  of 
LPRMs  as  an  exclusion  under  the  CORE 
ALTERATION  definition  does  not  change  the 
operability  requirements  for  the  LPRMs 
under  Technical  Specification  3/4.3-.1.  Thus 
the  ability  of  the  LPRMs  to  perform  their 
monitoring  function  is  not  affected  by  the 
proposed  CORE  ALTERATION  definition 
change.  In  addition,  movement  of  these 
components  does  not  impact  the  reactivity  of 
the  core.  Therefore,  allowing  the  movement 
of  these  detectors  without  invoking  CORE 
ALTERATION  provisions,  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

For  Control  Rods,  in  the  unlikely  event  that 
the  wrong  control  rod  was  inadvertently 
withdrawn  from  a  fueled  cell  during 
evolutions  which  were  not  intended  to  be 
CORE  .\LTERATIONS,  adequate  protective 
measures  are  provided  by  design  and  core 
monitoring  instrumentation  required  to  be 
operable  in  OPCON  5.  Withdrawal  of  a  single 
control  rod  from  a  cell  containing  fuel  is 
bounded  by  Shutdown  Margin  analysis  and 
demonstration.  However,  assuming  the 
inadvertent  control  rod  withdrawal  resulted 
in  a  significant  reactivity  addition,  the 
Reactor  Protection  System  (RPS)  would 
respond  by  inserting  nil  control  rods  via  the 
Scram  function.  The  RPS  monitors  for 
recrilicality  during  OPCON  5  with  SRMs 
(except  during  specific  controlled 
evolutions).  IRMs,  and  APRMs.  The  Scram 
circuitry  is  completely  redundant  from  the 
insert  and  withdrawal  circuitry  for  the 
control  rods.  Therefore,  allowing  the 
movement  of  control  rods  from  a  defueled 
cell  without  invoking  CORE  ALTERATION 
provisions,  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  Technical  Specification 
change  to  adopt  the  revised  CORE 
ALTERATION  definition  (NUREG  1433.  as 
amended)  does  not  create  the  pnssibilify  of 
a  new  or  different  kind  of  accident  from  any 
accident  previouslyevaluated. 

III.  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

To  evaluate  the  potential  effect  on  safety 
margin,  the  proposed  change  was  evaluated 
as  to  its  e^iect  on  Shutdown  Margin.- 


Shutdown  Margin  defines  the  amount  of 
reactivity  by  which  the  reactor  is  subcrittcal, 
and  thus  is  a  measure  of  the  safety  margin 
in  avoiding  unanticipated  criticality  events. 

The  movement  of  LPRMs  does  not  impact 
the  reactivity  of  the  cor«,  and  thus  does  not 
reduce  the  Shutdown  Margin.  Removal  of  a 
Control  Rod  from  a  defueled  cell  results  in 
a  negligible  increase  in  core  reactivity. 
Therefore,  the  removal  of  a  Control  Rod  from 
a  defueled  cell  will  have  a  negligible  effect 
on  the  core  Shutdown  Margin.  Per  Technical 
Specification  3/4. 9.10.2(c),  adequate  core 
Shutdown  Margin  must  exist  during 
refueling  when  multiple  control  rods  and  the 
surrounding  fuel  assemblies  are  removed 
from  the  core.  Appropriate  Technical 
Specification  controls  and  refueling 
interlocks  are  applied  during  the  fuel 
movements  preceding  the  control  rod 
removal  to  protect  from  or  mitigate  a 
reactivity  excursion  event.  In  addition,  the 
core  is  analyzed  to  maintain  Shutdown 
Margin  even  with  the  withdrawal  of  the 
highest  worth  rod  from  a  fueled  cell. 

The  proposed  Technical  Specification 
change  to  adopt  the  revised  CORE 
ALTERATION  definition  (NUREG  1433,  as 
amended)  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room: 
Osterhout  Free  Library,  Reference 
Department.  71  South  Franklin  Street, 
VVilkes-Barre,  Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037 

.\'flC  Project  Director:  Mohan 
Thadani,  Acting 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  fuly  20, 
1994 

Description  of  amendment  request: 
The  amendments  would  raise  the  Steam 
Leakage  Detection  system  set-points  that 
isolate  the  High  Pressure  Coolant 
Injection  System  (HPCI)  and  Reactor 
Core  Isolation  Cooling  (RCIC)  system 
equipment  on  high  equipment  room 
temperature  and  high  delta  temperature. 
The  amendments  are  supported  by  a 
Limerick  Generating  Station 
modification  to  increase  the 
environmental  qualifications  limits  of 
the  HPCI  and  RCIC  systems  to  allow  the 
systems  to  remain  operable  when 
equipment  room  cooling  is  imavailable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Those  accident  which  are  potentially 
impacted  by  these  changes  are  any  accident 
or  events  that  require  the  isolation  of  the 
HPCJ  or  RCIC  system  steam  supply  lines. 
This  would  include  gross  fiailures  (pipe 
breaks)  or  significant  leaks  (pipe  cracks)  in 
steam  lines.  Minor  leaks  that  do  not 
significantly  affect  the  environment  in  the 
equipment  compartments  are  only 
considered  with  regard  to  being  potential 
precursors  to  the  development  of  a  larger 
crack  or  break.  The  ability  to  detect  small 
steam  leaks  is  not  dependent  on  the  isolation 
instrumentation  and  the  proposed  changes  to 
the  isolation  instrumentation  will  not  impact 
the  detection  methods. 

The  proposed  TS  changes  will  not  increase 
the  probability  of  ah  accident  since  the 
changes  wiU  only  increase  the  trip  set-points 
of  the  instrumentation  which  detect  increases 
in  the  temperature  in  the  HPCI  and  RCIC- 
equipment  rooms.  The  physical 
establishment  and  setting  of  the  proposed 
set-points  of  these  accident  detection  and 
mitigation  instruments  will  have  no  direct 
physical  impact  on  the  plant's  normal 
operating  conditions.  This  instrumentation  is 
normally  in  a  "monitoring  mode,"  and  is  not 
actively  supporting  normal  plant  operation. 
Therefore,  the  proposed  set-points  can  have 
no  impact  on  the  operating  plant  that  would 
make  an  accident  more  likely  to  occur. 

Two  perspectives  were  evaluated  regarding 
the  potential  impact  on  the  consequences  of 
accidents.  One  case  is  the  impact  on 
accidents  which  do  not  require  HPCI  or  RCIC 
steam  line  isolation,  but  that  may  require  the 
operation  of  the  HPCI  or  RCIC  Systems.  The 
other  case  is  the  impact  resulting  from  HPCI 
and  RCIC  steam  line  break  accidents. 

In  the  first  case,  the  proposed  changes  to 
the  set-points  of  these  accident  mitigation 
instruments  will  have  no  direct  physical 
impact  on  the  plant's  accident  response, 
except  during  the  HPCI  or  RCIC  pipe  break 
accidents.  During  all  other  pipe  breaks  or 
accidents,  the  bounding  peak  HPCI  and  RCIC 
equipment  compartment  temperatures  will 
still  be  at  least  35°F  below  the  propo.;ed  TS 
lower  allowable  values  (i.e.,  218''F  and  198''F, 
respectively),  and  the  isolation 
instrumentation  will  remain  in  a  "monitoring 
mode."  The  isolation  instrumentation  will 
only  be  required  to  continue  to  passively 
monitor  the  HPCI  and  RCIC  compartment 
temperatures  and  will  meet  the  design  basis 
by  not  inadvertently  isolating  the  HPCI  or 
RCIC  systems. 

Ill  the  second  case,  the  HPCI  and  RCIC  pipe 
break  accidents  described  in  LCS,  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
Section  3.6  "Protection  Against  Dynamic 
Effects  Associated  with  the  Postulated 
Rupture  of  Piping,"  determine  the  peak 
pressures  and  temperatures  for  the  affected 
compartments.  These  f>eak  pressures  for  the 
HPCI  and  RCIC  breaks  are  the  bounding 


pressures  for  breaks  in  these  lines  and,  since 
they  occur  quickly,  they  are  unaffected  by  the 
leak  detection  and  isolation  actuation 
systems.  The  peak  pressures  predicted  in  the 
UFSAR  for  the  largest  HPCI  and  RQC  steam 
line  breaks,  in  the  HPQ,  RCIC  and  isolation 
valve  compartments,  are  the  bounding  values 
for  breaks  of  all  sizes  in  these  compartments. 
In  addition,  the  peak  temperatures  are  not 
affected  by  the  proposed  changes  to  the 
isolation  actuation  set-points.  Therefore,  the 
isolation  of  the  HPCI  and  RCIC  steam  lines 
following  a  HPCI  or  RCIC  steam  line 
guillotine  break  is  not  dependent  on  the 
temperature  trip  functions,  rather,  the 
isolation  is  dependent  on  the  high  flow  or 
low  pressure  trip  functions  where  a  delay  in 
the  resfwnse  of  the  temperature  isolation 
instrumentation  will  have  no  adverse  impact 
on  the  consequences  of  the  accidents 
described  in  the  SAR. 

An  evaluation  was  performed  to  determine 
the  potential  impacts  due  to  the  proposed 
changes  affecting  the  room  temperatures  used 
in  the  environmental  qualification  program. 
The  results  of  this  evaluation  determined  that 
the  postulated  peak  temperatures  for  the 
HPCI  pump  room  and  the  HPQ  and  RCIC 
piping  areas  would  be  at  the  saturation 
temperature  for  the  HPCI  or  RCIC  break  blow - 
down  in  these  compartments,  therefore,  these 
compartment  temperatures  values  will  not  be 
exceeded.  The  RCIC  pump  room  and 
isolation  valve  compartment  environmental 
qualification  temperatures  were  not 
postulated  to  be  at  the  saturation 
temperature.  However,  this  does  not  increase 
the  consequences  of  any  of  the  accident 
described  in  the  SAR  because  the  equipment 
which  is  normally  required  for  RQC  system 
operation  and  which  is  located  in  the  RCIC 
pump  compartment  is  not  required  to  operate 
following  breakage  of  the  RQC  steam  supply 
line.  The  only  equipment  in  the  RCIC  pump 
compartmeat  that  is  required  to  operated 
following  a  RCIC  steam  line  break  is  the  RQC 
leak  detection  instrumentation  which  are 
qualified  to  operate  at  temperatures  greater 
than  the  saturation  temperature.  Finally,  the 
isolation  valve  compartment  postulated  peak 
temperatures  result  from  a  HPQ  steam  line 
break  in  the  Unit  1  and  2  isolation  valve 
compartments.  This  line  break  produces  the 
highest  isolation  valve  compartment 
temperatures  which  bounds  the  results  of  a 
RCIC  steam  line  break  in  the  isolation  valve 
compartment  and  the  HPCI  and  RQC  steam 
lien  breaks  in  the  HPCI  and  RCIC  pump 
rooms  and  piping  areas.  However,  since  the 
leak  detection  and  isolation  actuation  trip 
set-points  for  the  instruments  in  the  isolation 
valve  compartment  are  not  being  changed, 
then  the  environmental  conditions  in  the 
isolation  valve  compartment  will  remain 
unchanged.  This  will  assure  that  the  isolation 
valves  will  be  able  to  provide  isolation  when 
required. 

For  HPCI  or  RQC  leaks,  the  environmental 
conditions  were  not  the  only  design  basis 
considerations  evaluated.  The  radiological 
affects  were  also  considered.  By  increasing 
the  upper  allowable  high  ambient 
temperature  or  high  delta  temperature  values 
for  certain  line  break  sizes  there  will  be  a 
laiger  total  mass  blow-down  from  the  break 
due  to  the  corresponding  lengthening  of  the 


time  to  reach  the  higher  temperature  limit. 
However,  the  total  integrated  mass  of 
blowdown  prior  to  isolation  of  the  HPQ  or 
RCIC  steam  line  break  will  still  be  bounded 
by  the  LGS  UFSAR  accident  analysis  and 
therefore,  the  radiological  consequences  of 
these  breaks  as  described  in  the  SAR  will 
remain  unchanged.  These  conclusions  are 
supported  by  an  evaluation  that  provided  the 
design  basis  for  the  main  steam  line  break 
and  then  examines  the  radiological 
consequences  at  the  uppter  and  lower  end  of 
the  HPCI  and  RCIC  break  spectrum.  Since  the 
largest  HPQ  and  RQC  breaks  are  isolated 
based  on  high  flow  and  not  based  on 
compartment  temperature  increases,  then  the 
proposed  changes  in  the  temperature  set- 
points  have  no  impact  on  the  radiological 
consequences  of  the  design  basis  HPCI  or 
RQC  pipe  break  accidents  as  described  in  the 
SAR. 

The  impact  of  the  proposed  changes  on  the 
probability  of  a  malfunction  of  the  system 
isolation  instrumentation,  valves,  or  the  HPCI 
or  RCIC  systems  was  evaluated.  The  isolation 
actuation  instruments  are  qualified  for  the 
expected  environmental  conditions  and  the 
proposed  set-points  are  within  the  normal 
operating  range  of  the  instruments. 
Therefore,  these  isolation  actuation 
instruments  are  more  likely  to  randomly  fail 
than  before.  In  addition,  by  ensuring  that 
there  is  no  adverse  impact  on  the  ability  of 
the  HPCI  or  RCIC  systems  to  respond  to 
events  which  are  caused  by  malfunctions  of 
equipment,  then  the  consequences  of  these 
events  are  not  increased.  An  adequate  margin 
between  the  proposed  lower  allowable  trip 
values  and  the  p>ostulated  equipment  room 
environmental  conditions  is  being 
maintained  such  that  an  inadvertent 
actuation  of  the  HPCI  or  RCIC  system 
isolation  function  is  also  no  more  likely  to 
occur.  The  increase  in  the  temperature 
isolation  allowable  trip,  values  will  allow 
increased  blow-down  from  a  pipe  break  or 
crack  which  will  result  in  higher  pump 
compartment  temperatures  and  pressures 
than  before  for  a  given  break  size:  however, 
the  overall  impact  is  still  bounded  by  the 
LGS  UFSAR  Section  3.6  ruptured  piping 
analyses.  The  isolation  actuation  instruments 
are  qualified  for  the  expected  environmental 
conditions,  and  the  proposed  set-points  are 
also  within  the  normal  operating  range  of  the 
isolation  instruments.  Therefore,  the 
instruments  are  no  more  likely  to  randomly 
fail  and  cause  the  loss  of  the  HPCI  or  RCIC 
system  than  before.  In  fact,  by  increasing  the 
qualification  limits  of  the  HPO  and  RQC 
systems,  the  systems  will  be  able  to  remain 
operable  with  an  even  large  steam  leak  in  the 
room  when  room  cooling  is  available. 
Therefore,  the  changes  will  have  no  impact 
on  the  operating  plant  that  would  increase 
the  possibility  or  consequences  of  a 
malfunction  of  equipment  important  to 
safety. 

Since  the  proposed  changes  will  maintain 
the  HPCI  or  RCIC  steam  isolation  system 
design  basis,  where  the  consequences  are 
bounded  by  an  analysis  contained  in  the  LGS 
LTSAR,  and  will  only  change  the  set-points 
of  the  existing  instrumentation  without 
impacting  equipment  important  to  safety,  the 
proposed  Technical  Specifications  changes 


do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previouslv 
evaluated. 

The  proposed  TS  changes  will  not  create 
the  possibility  of  a  different  type  of  ac(  ident 
or  malfunction  of  equipment  since  the 
changes  will  only  increase  the  trip  set-points 
of  the  instrumentation  which  detect  increase? 
in  the  temperature  in  the  HPCI  and  RCIC 
equipment  rooms.  The  physical 
establishment  and  resetting  of  the  set-points 
of  these  accident  detection  and  mitigation 
instruments  will  have  not  direct  physical 
impact  on  the  plant's  normal  operating 
conditions  and  will  not  create  any  new 
accident  initiators  or  failure  modes.  The 
severity  of  the  potential  piping  system 
pressure  transients  caused  by  the  isolation  of 
the  HPCI  or  RCIC  steam  lines  at  higher  room 
temperatures  remains  unchanged  since  the 
isolation  occurs  after  the  postulated  break 
blow-dowm  has  dropped  to  its  steady  stale 
rate.  Therefore,  the  changes  will  not  result  in 
a  pipe  break  or  result  in  any  malfunction  of 
equipment  that  has  not  previously  been 
postulated  to  occur. 

Therefore,  the  proposed  set-points  will  not 
create  the  possibility  of  a  different  type  of 
accident  or  fwssibility  of  a  different  type  of 
malfunction  of  equipment  important  lo  safetj 
than  previously  evaluated  in  the  SAR 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  3  margin  of  sai'ety. 

The  margin  of  safety  fc  'he  isolation 
actuation  instrumentation  as  defined  in  ;he 
TS  bases  is  not  reduced.  The  proposed 
system  isolation  TS  trip  set-points  were 
selected  to  provide  equivalent  margins  iha) 
ensure  the  effectiveness  of  the  isolation 
systems  to  mitigate  the  consequences  of 
accidents  without  compromising  the 
operability  of  the  HPQ  and  RQC  syylems. 
The  proposed  trip  set-points  and  proposed 
allowable  value  ranges  maintain  adequate 
margins  between  these  new  values  and  the 
operating  range  of  the  HPQ  and  RQC 
systems  in  order  to  prevent  the  inadvertent 
actuation  of  the  isolation  system  and  the  loss 
of  either  the  HPQ  or  RQC  systems.  The 
differences  between  the  trip  set-points  and 
the  allowable  values  are  being  maintained  as 
an  allowance  for  instrument  drift.  The  trip 
set-points  and  the  allowable  ranges  are 
within  the  specified  range  of  the  instruments 
and  therefore,  the  accuracy  and  drift  will 
provide  the  same  margin  of  safety  as 
previously  assumed. 

Therefore,  the  proposed  TS  change  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Document  Room: 
Pottstown  Public  Library.  500  High 
Street,  Pottstown,  Pennsylvania  19-1G4. 
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Attorney  for  licensee:  J.  W.  Ehirham. 
Sr,  Esquire,  Sr.  V.  P.  and  General 
Counsel.  Philadelphia  Electric 
Company,  2301  Market  Street. 
Philadelphia,  Pennsylvania  19101 

NRC  Project  Director:  Mohan  C 
Thadani.  Acting 

Philadelphia  Electric  Company.  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  July  22, 

1994 

Description  of  amendment  request: 
This  amendment  woUld  remove  the 
surveillance  frequency  details  which 
govern  10  CFR  50,  Appendix  I.  Type  B 
and  C  testing  from  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideratiMi,  which  is  presented 
below: 

1.  The  proposed  Technical  Specificalions 
changes  do  not  involve  a  significant  increase 
in  the  fjrobability  or  consequeat»s  of  an 
accident  previously  evaluated. 

The  proposed  changes  iBvolve  the  removal 
of  repetitious  surveillance  details  from  TS 
also  found  in  10  CFR  50.  Appendix  ].  and 
rewording  of  TS.  The  removal  and  rewording 
involves  no  technical  changes  to  the  existing 
TS.  The  changes  to  the  existing  TS  are 
proposed  in  order  to  be  consistent  with 
NlJREG-1433.  Duringihe  development  of 
NUREG-1433,  certain  wording  preferences  or 
English  language  conventions  were  adopted. 
The  proposed  changes  to  this  TS  section  are 
administrative  in  nature  and  do  nut  impact 
initiators  of  analyzed  events.  They  also  do 
not  impact  the  assumed  mitigation  of 
accidents  or  trensieni  events.  Therefore,  the  _ 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequencps  of  an 
accident  previously  evaluated. 

2  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  ne%v  ordiRierent  kind  of 
accident  from  any  accident  previously 
e%-3luated. 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  or  changes  in 
methods  governing  normal  plant  operation. 
The  propsosed  changes  will  not  impose  any 
new  or  different  requirements  or  eliniinate 
any  existing  requirements.  There&jre.  the 
changes  do  not  create  the  possibtiify  of  a  ijew 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  changes  are  administrative  in  nature 
end  will  not  involve  any  technical  changes. 
The  proposed  changes  will  not  reduce  a 
margin  of  safety  because  they  have  no  impact 
on  any  safety  analysis  assumptions.  In 
addition,  because  the  changes  are 
administrative  in  nature,  no  question  of 
Sdfety  is  involved.  Therefore,  the  change*  do 
not  involve  a  significant  reduction  in  a 
ii.argin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore^  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room: 
Pottstown  Public  Library,  500  High 
Street.  Pottstovm.  Pennsylvania  19464. 

Attorney  for  licensee:  J.  VV.  Durham, 
Sr.,  Esquire.  Sr.  V.  P.  and  General 
Counsel.  Philadelphia  Electric 
Company,  2301  Market  Street. 
Philadelphia,  Pennsylvania  19101  -     . 

NFC  Project  Director:  Mohan  C. 
Thadani.  Acting 

Public  Service  Electric  &  Gas  Company. 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2.  Salem  County,  New  Jersey 

Date  of  amendment  request:  .August 
19,  1994 

Description  of  amendment  request: 
This  change  would  reduce  the 
minimum  setpoints  and  allowable 
values  for  the  Steam  Generator  Level  - 
Low-Low  and  Low  reactor  protection 
system  signals.  The  bases  would  also  be 
modified  to  expand  the  description  of 
the  relationship  between  setpoints. 
allowable  values  and  the  plant  safety 
analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Steam  Generator  Water  Levei-Low- 
Lx>w  signal  and  the  Low  Steam  Generator 
Level  coincident  with  Steam  Flow/Feed  Flow 
Mismatch  signal  are  designed  to  mitigate 
design  basis  transients  involving  significant 
reductions  of  steam  generator  inventory  (e.g.. 
Loss  of  Normal  Feedwater,  Turbine  Trip, 
Loss  of  Offsite  Power.  Feedwater  Line  Break). 
The  setpoints  and  allowable  values  for  these 
protection  signals  are  prescribed  by 
Tecihnical  Specifications  such  that 
performance  of  the  signals  is  consistent  with 
the  plant  safety  analyses,  considering  the 
effects  of  channel  uncertainties.  The 
proposed  reductions  to  the  setpoints  and 
allowable  values  for  the  low-low  and  low 
steam  generator  level  signals  would  not  affect 
the  probability  of  any  transient  that  the 
protection  signals  are  designed  to  mitigate. 
The  changes  would  reduce  the  probability  of 
unnecessary  reactor  trips  and  .Auxiliary 
Feedwater  L\FW)  system  actuations  by 
providing  greater  cxperating  margin  for  plant 
evolutions  involving  steam  generator  level 
chaages  (e.g..  plant  startup).  Therefore,  the 
proposed  changes  do  not  involve  any 


increase  in  probability  of  an  accident 
previously  evaluated. 

The  changes  to  the  Steam  Generator  Water 
Level-Low-Low  signal  would  not  result  Ln 
any  increase  in  consequences  of  a  previously 
analyzed  accident  because  the  proposed 
setpoint  and  allowable  value  would  continue 
to  ensure  the  safety  analysis  assumptions 
remain  valid.  As  described  in  the 
accompanying  changes  to  the  Technical 
Specifications  Bases,  the  cliannel  uncertainty 
calculations  performed  to  establish  the 
relationships  between  the  setpoints. 
allowable  values  and  safety  analyses  are 
consistent  with  NRC  Regulatory  Guide  I.  lOS. 
Revision  2.  Low  Steam  Generator  Level 
coincident  with  Steam  Flow/Feed  Flow 
Mismatch  signal  is  not  credited  in  the 
UFSAR  Chapter  15  safety  analyses.  The 
proposed  changes  to  the  low  steam  generator 
le\el  setpoint  and  allowable  value  would 
continue  to  provide  reliable  backup  to  the 
low-low  level  trip  signal,  consistent  with 
IEEE-279-1971.  therefore,  the  proposed    . 
changes  would  not  involve  an  incsease  tigi 
consequences  of  any  previously  analyzed 
accident. 

2)  do  not  create  the  possibility  of  a  aew  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  would  continue  to 
ensure  the  appropriate  reactor  protection 
system  functions  (reactor  trip  and  AFW 
initiation)  are  initiated  in  the  event  that 
steam  generator  water  level  decreases  to  the 
value  used  in  the  plant  safety  analyses.  The 
proposed  changes  would  not  involve  afly 
changes  in  protection  system  logic  or 
function,  and  do  not  involve  any  plant 
configurations  that  could  adversely  affect  the 
initiation  or  progression  of  any  accident 
sequence.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3)  do  not  involve  a  significant  reduction  iii 
a  margin  of  safety. 

The  proposed  setpoints  and  allowable 
values  would  continue  to  ensure  that  the 
assumptions  in  the  safety  analyses  remain 
valid,  with  appropriate  consideration  of 
protection  system  channel  uncertainties. 
Therefore,  the  proposed  changes  do  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  considerdtion. 

Local  Public  Document  Room:  Salem 
Free  Public  library.  112  West  Broadway, 
Salem.  New  J^sey  08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire.  Winston  and 
Strawn.  1400  L  Street.  NW.  Washington, 
IX:  20005-3502 

NHC  Project  Director:  Mohan  C 
Ttiadani.  Acting 


South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public    ' 
Service  Authority,  Docket  No.  50-395, 
Vii^il  C.  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  amendment  request:  July  20, 
1994 

Description  of  amendment  request: 
The  proposed  change  would  modify  the 
Virgil  C.  Summer  Nuclear  Station 
(VCSNS)  Technical  Specification  (TS) 
Tables  2.2-1,  "Reactor  Trip  System 
Instrumentation  Setpoints,"  and  3.3-4, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Trip 
Setpoints,"  and  several  associated  bases. 
The  proposed  change  would  remove 
three  columns  from  the  Tables.  The 
columns  contain  specific  rack  and 
sensor  allowable  drift  values. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the. 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  VCSNS  in  actiordanc^with 
the  proposed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  change  does  not  alter  or  delete  any 
setf)oints  or  Allowable  Values,  and  as  such, 
has  no  affect  on  any  assumptions  used  for 
accident  analysis.  No  hardware  or  software 
changes  are  involved,  so  no  common  mode 
or  common  cause  failures  can  occur  as  a 
result  of  this  change.  This  change  has  no 
-  impact  on  the  daily  operation  of  VCSNS.  The 
performance  of  periodic  calibrations  and 
channel  checks  will  assure  the  setpoints 
remain  within  tolerance.  Since  this 
amendment  request  affects  only  information 
that  is  no  longer  used  in  the  daily  operation 
of  the  plant  and  has  no  impact  on  accident 
analysis,  the  probability  or  con-sequences  of 
an  accident  previously  evaluated  are  not 
increased. 

2.  The  proposed  liceiise  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  &t}m  any  accident 
previously  evaluated. 

This  change  revises  two  TS  tables  which 
contain  Ixith  setpoints  and  Allowable  Values 
as  well  as  other  information  for  safety  trip 
functions.  However,  the  revision  only  deletes 
three  columns  of  data  that  were  used  in 
determining  the  operability  of  one  channel  of 
the  safety  function.  These  values  are  also 
used  in  determining  the  setpoints  and  are 
based  on  measured  or  published  tolerances 
and  uncertainties.  Although  these  columns 
are  being  deleted,  no  changes  to  any 
hardware,  software,  or  setpoints  will  occur. 
Since  these  changes  do  not  have  any  plant 
impact,  no  new  failure  mechanisms  are 
introduced.  Only  the  information  not  used  on 
a  daily  basis  is  being  removed  trom  these 
tables;  this  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 


3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

This  change  revises  the  format  of  TS  Tables 
2.2-1  and  3.3-4  which  hst  the  setpoint  and 
Allowable  Values  for  safety  trip  functions. 
The  data  that  is  being  removed  from  these 
tables  was  used  to  establish  clear 
reportability  requirements  for  any  portion  of 
one  channel  of  any  of  the  listed  safety  trip 
functions.  Since  the  reporting  requirements 
have  changed  and  an  LER  is  not  required  if 
one  coincident  channel  is  inoperable,  this 
data  is  no  longer  used  in  daily  operations. 
The  mai^in  of  safety  was  established  when 
setpoints  and  Allowable  Values  were 
determined,  and  no  changes  to  these  values 
are  involved.  There  is  no~  reduction  in  a 
margin  of  safety  that  could  affect  the  plant. 
SCE&G  employees,  or  the  public. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room: 
Fairfield  County  Library,  Garden  and 
Washington  Streets,  VVinnsboro.  South 
Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan.  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764. 
Columbia,  South  Carolina  29218 

NRC  Project  Director:  David  B. 
Matthews 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
Service  Authority,  Docket  No.  50-395, 
Virgil  C.  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  amendment  request:  Julv  20, 
1994 

Description  of  amendment  request: 
The  proposed  change  would  modify-  the 
Virgil  C.  Summer  Nuclear  Station,  Unit 
1,  (VCSNS)  Technical  Specifications 
(TS)  to  allow  alternative,  equivalent 
testing  of  diosel  fuel  used  in  the 
emergency  diesel  generators  (EDG). 
These  alternative  methods  are  necessary 
due  to  recent  changes  in  Environmental 
Protection  Agency  (EPA)  regulations 
that  are  designed  to  limit  the  use  of  high 
sulfur  fuels. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  probability  or  consequences  of  an 
accident  previously  evaluated  is  not 
significantly  increased. 

The  change  in  testing  methods  for  the  EDG 
fuel  oil  has  no  impact  on  the  probability  or 
consequences  of  any  design  t>asis  accident. 


These  tests  have  been  determined  to  be 
equivalent  to  the  previously  approved  testing 
methods  and  are  needed  due  to  changes  in 
the  EPA's  regulations  regarding  sulfur  in 
motor  vehicle  fuels.  The  dye  used  to  identify 
high  sulfur  fuels  will  have  no  adverse  affect 
on  the  perfonnance  of  the  EDG's.  The 
proposed  testing  assures  a  continued  high 
levelof  quality  of  the  diesel  fuel  received  and 
stored  on  site. 

The  change  in  revision  level  of  a  reference 
in  TS  section  6.9.1.11  has  no  impact  on  the 
probability  of  occurrence  or  consequences  of 
any  design  basis  accident.  All  design  and 
performanc-e  criteria  will  continue  to  be  met 
and  no  new  single  failure  mechanisms  will 
be  created.  The  change  in  revision  level  for 
WCAP-10216-P-A  does  not  involve  any 
alterations  to  plant  equipment  or  procedures 
which  could  affect  any  operational  modes  or 
accident  precursors.  This  change  only 
incorporates  by  reference,  the  methodology 
for  determining  the  penalty  to  he  used  in 
calculating  Core  Operating  Limits.  This 
methodology  allows  the  penalty  to  be  c)  cle 
specific  and  is  primarily  affected  by  the  core 
configuration.  This  penalty  is  used  for 
normal  operation  and  provides  more 
conservatism  to  the  core  operation  for  the 
cycle. 

2.  IThe  proposed  license  amendment  does 
not]  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  change  in  testing  methods  for  the  EDG 
fuel  oil  will  not  create  the  possibility  ol  a 
new  or  different  kind  of  i:..cident  frtjm  any 
accident  previously  evalua:ed.  These  tests 
have  been  determined  by  the  EPA  and  other 
organizations  to  be  equivale.nt  to  the 
previously  approved  testing  methods.  The 
effect  of  the  blue  dye,  used  to  identify  high 
sulfur  fuels,  on  the  performance  of  the  EDGs 
has  been  evaluated  and  determined  to  be 
insignificant.  The  testing  proposed  assures  a 
continued  high  level  of  quality  for  the  diesel 
fuel  received  and  stored  on  site. 

The  change  of  revision  level  of  a  reference 
in  TS  section  6.9.1  11  has  no  impact  on  the 
probability  of  occurrence  or  consequences  of 
any  design  basis  accident.  All  design  and 
performance  criteria  will  continue  to  be  met 
<>nd  no  new  single  feilure  mechanisms  will 
be  created.  The  change  in  revision  level  for 
WCAP-10216-P-A  does  not  involve  any 
alterations  to  plant  equipment  or  procedures 
which  could  affect  any  operational  mooes  or 
accident  precursors.  This  change  only 
incorporates,  by  reference,  the  methodology 
for  determining  the  penalty  to  be  used  in 
calculating  Core  Operating  Limits.  This 
methodology  allows  the  penalty  to  be  cycle 
specific  and  is  primarily  affected  by  the  core 
configuration.  This  penalty  is  used  for 
normal  operation  and  provides  more 
conservatism  to  the  core  operation  for  the 
cycle. 

3.  IThe  proposed  license  amendment  does 
not)  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  change  in  testing  methods  for  the  EE)G 
fuel  oil  will  not  involve'a  significant 
reduction  in  a  margin  of  safety.  The  propjjsed 
testing  methods  have  tjeen  detemiinec  to  be 
equivalent  to  the  previously  approved  tt  stLng 
methods.  The  test  for  sulfur  assures  thr,!  tSc 
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sulfur  content  is  within  the  allowable  range 
for  weight-percent.  The  test  for  color  and 
clarity  assures  that  the  fuel  rs  relatively  free 
of  water  and  particulate  contaminants.  The 
proposed  tests  provide  at  least  an  equrvalent 
level  of  quality  and  repeatability  fbr  the  fuet 
oil  analysis,  thus  assuring  that  the  margin  of 
safety  is  not  reduced. 

The  change  in  revision -level  of  a  reference 
in  TS  section  6.9.1.11  does  not  change  the 
proposed  reload  design  or  safety  analysis 
limits  for  each  cycle  reload  core.  The 
associated  change  to  WCAP-102t6-P-A  due 
to  the  revision  will  be  specifically  evaluated 
using  approved  reload  ditsign  methods.  The 
larger  penalty  actually  provides  ioi  an 
increase  in  margin  durmg  certain  bumup 
ranges.  Since  the  safer;/  analysis  limits  are 
unaffected,  and  the  cycle  specific  analysis 
will  show  that  the  analysis  limits  are  met.  the 
change  proposed  will  have  no  adverse  impact 
on  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  an  this 
revievw,  it  appears  that  the  three 
standards  of  10  CFR  5Q.9'2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  !ise 
amendment  request  involves  no 
significant  hazards  consideraticn. 

Local  Public  Document  Foam: 
Fairfield  County  Library,  Garden  and 
Washington  Suieets,  VVLnnsboro,  South 
Carolina  25130 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  i  Gas 
Company,  Pest  Office  3ox  764. 
Columbia,  South  Caxciica  292t» 

NRC  Pro^-t  Dirxtor  David  B. 
Matthews 

Tennessee  Valley  Aathority.  Docket 
Nos.  50-32?  and  50>32S.  Sequovah 
Nuclear  Fl^iot.  Units  1  and  2,  Baniilton 
County,  Tennessee 

Date  of  amendment  reauest:  A'^g'JSX. 
19.  1994  ITS  93-09) 

Descriptor  of  ainendment  request: 
The  proposed  change  wiuld  revise  the 
implemoitation  -jched'jle  for 
Amendment  Sos.  Idl  md  1*4  from  that 
stated  in  the  amendingnts  virhen  they 
were  approved  by  the  Commission  by 
letter  dated  May  24. 1994.  As  issued,  the 
amendments  reflected  tie  licensee's 
plans  to  implement  the  changffs  during 
the  Unit  2  Cycle  6  refueLLcg  culige. 
However,  the  licensee  has  detemiiaed 
that  implementation  T»culd  be  more 
appropriate  foUovvicg  ±e  ref'..:eliiig 
outage  when  beta  units  ire  operating  in 
1995.  No  changes  to  the  technical 
specification  pages  other  than  those 
approved  when  the  amendments  were 
issued  are  needed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a1,  the 
licensee  has  determined  that  the  no 
significant  hazards  consideration  exists. 
'1  his  analysis  was  provided  in  the 


original  submittal  for  the  amentjment 
from  the  licensee  dated  October  1. 1993, 
and  was  used  in  the  preparation  of  the 
amendments.  The  licensee  has 
determined  that  this  anaiysis  remains 
valid  for  the  proposed  revision  to  the 
implementation  dates  and  that  the 
changes  do  not  constitute  a  significant 
hazard.  The  staff  previously  issued  the 
proposed  finding  in  the  Federal  Register 
(59  FR  4947)  and  there  were  no  public 
comments  on  the  Bnding.  This  analysis 
is  reproduced  as  follows: 

TVA  has  evaluated  the  prcposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  considention  based,  en  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  revision  supports  the 
implementation  of  design  logic  and  setpoint 
changes  to  the  tos«-af-{:ower  relaying.  "This 
relaying  is  desiipied  to  ensure  adequate 
voltage  is  available  to  safety-related  loads  in 
order  to  enhance  their  operability  and 
support  accident  miUgation  functions  and  to 
provide  for  auxiliary  teedwater  (AFW)  pump 
starts.  The  design  changes  alter  relay  logic 
and  delete  unnecessary  relay '.ng,  but  do  not 
change  the  diesei  generator  (OiC)  start  and 
load-shedding  actuations  trhat  result  from 
loss-of-power  conditions.  There&re,  no  new 
actuations  or  functions  *:?.!»' .-".;.:  —^ated: 
and  because  the  existing  and  proposed  ' 
functions  provide  for  accident  mitigation 
considerations  that  ate  not  the  so\lr".8  of  an 
accident,  the  probability  of  an  accident  is  not 
increased.  The  deletioit  of  the  6.9-kiiovolt 
shutdown  board  normai-fieeder  under/oltage 
relays  actually  reduces  the  potential  for 
inadvertent  shutdown  boara  aiackouts  as  a 
result  of  short -duration  volrjge  traisients  or 
instrument  failures. 

The  setpoints  and  time  delays  for  loss-of- 
pcwer  functions  have  been  modified  based 
on  the  guideliaes  developed  "ny  the  Electrical 
Distribution  System  Clearinghoiose  as 
evaluated  and  determined,  dpough  detiiiled 
analysis  by  TVA  ThiS  desujn  is  documented 
in  TVA  Calculations  SQ.NPSEB-MS-T!Oe- 
0008.  270.^.1.  and  DS-1-2  and  'is  available  for 
NRC  review  at  the  SQN  site.  Tli»  assigned 
values  are  conservative  settings  that  will 
ensure  adequate  voltage  is  supplied  to  safety- 
related  loads  fbr  accident  .T.jrigation  and 
safety  functions  under  normal,  degraded,  and 
loss-of-offsitcpower  voltage  conditions  with 
appropriate  time  delays  to  present  damage  to 
electrical  loitds  and  min'mlae  prwnature  of 
unnecessary  actuations.  The  identification  of 
loss-of'voltage  conditions  is  enhanced  by  the 
design  changes  to  ensure  the  timely 
sequencing  of  loads  onto  the  0/G  and  the 
initiation  of  AFW  pump  starts  for  accident 
mitigation.  Because  there  are  no  reductions 
in  safety  functions  resulhng  from  the  design 
logic,  setpoint,  and  time-deiay  changes  to  the 
loss-of-power  instrumentation  and  offsite 
dose  levels  for  postulated  accidents  will  not 
be  increased,  the  consequences  of  an 
accident  are  not  increased. 


The  applicable  mode  addition,  TS  3.0.4 
exclusion  deletion,  and  response  time 
measure.ment  clarification  incorporated  in 
the  proposed  change  do  not  affect  plant 
functions.  These  changes  reflect  the 
requirements  that  SQN  has  been  maintaining 
and  serve  to  clarify  the  requirements  to 
provide  consistency  of  application  and  easier 
understanding.  The  AFW  footnote  addition 
and  bases  revision  only  clarify  operability 
conditions  that  are  consistent  with  the  plant 
design  for  the  AFW  pump  and  Icss-of- power 
instrumentation.  Because  there  ar»  no 
changes  to  plant  functions  or  openidons. 
these  revisions  have  no  impact  on  accident 
probabilities  or  consequences. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

As  described  above,  the  toss-of-power 
instrumentation  ensures  adequate  Toltage  to 
safety-related  loads  by  rmtiating  D'G  starts 
and  load  shedding  and  provides  fior  .vyw 
pump  starting,  but  is  not  considered  to  be  the 
source  of  an  accident.  Although  the  design 
logic,  setpoint.  and  time-delay  actuation 
criteria  have  changed,  the  output  funcfccnsto 
various  plant  systems  that  actuate  for  load 
shedding  and  D/G  starts  remain  the  same. 
Therefore,  actoatiea  critutia  have  beea 
affected,  but  not  safety  functions,  and  the 
TVA  evaluatioB  has  confirmed  that  the  new 
design  enhances  the  afoiUty  to  maintain 
adequate  voltage  to  support  safety  functiens. 
Since  safety  functions  have  not  changed  and 
the  new  loss-of-power  instr.imeatatioa 
design  continues  to  -.'ipport  operability  of" 
safbty-related  equip«nent,  no  new  or  different 
accident  is  created. 

The  applicable  mcde  addition;  TS  3.0^4 
exclusion  deletion,  and  response  time 
meiasuremeat  clarification,  as  well  as  the 
AFW  operability  darifi rations,  do  not  affect 
plant  functions  and  wiU  act  create  a  new 
accident. 

3.  Involve  a  signififant  reduction  in  a. 
margin  of  safety. 

The  profKwed  los«-of  .power  TS  changes 
.support  design  iogic.  setpoint  and  time- 
delay  requirements  that  have  been  verified  by 
TVA  analysis  ic  provide  acceprable  voltage 
levels  lor  safety-related  cainpcneots.  la 
detemiinifig  the  acceptability  of  these  voltage 
levels,  thf!  minimum  vcltaqie  for  operation  as 
well  as  delrimeatai  component  heating 
resulting  from  sustained  degpjded-voitage 
conditions  were  considered.' This  design 
ensures  that  safety-related  loads  will  be 
available  and  operable  for  normal  and 
accident  plant  conditions.  The  applicable 
mode  addition,  TS  3.0.4  exclusion  deletion, 
response  time  measurement  clarification,  and 
AFW.operability  clarifioations  provide 
enhancements  to  TS  reqi.:iremeBts  and  do  not 
affect  plant  functions.  Therefore,  no  safety 
functions  are  reduced  by  tlu»se  changes  and 
there  is  no  reduction  in  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92tc)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room: 
Chattanooga-Hamilton  County  Library. 


1101  Broad  Street,  Chattanooga. 
Termessee  37402 

Attorney  for  licensee:  General 
Coimsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  IIH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  hsts  all  amendments 
issued  or  proposed  to  be  issued   . 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  OnnpanT, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Companv, 
Docket  Nos,  50-277  and  50-273.  Peach 
Bottom  Atomic  Power  Station,  Unit 
Nos.  2  and  3,  York  County, 
Pennsylvania- 

Date  of  amendment  request:  June  23, 
1993 

Brief  description  of  amendment     ^  ■ 
"  request:  The  amendments  would  revise 
the  licei£es  and  the  technical 
specif;  ■rations  to. change  the  maximum 
core  power  limit  from  3293  MWt  to 
3458  MWt.Date  of  publication  of 
individual  notice  in  Federal  Registen 
August  29, 1994  (59  FR  44432) 
Expiration  date  of  individual  notice: 
September  28, 1994 

Local  Public  Document  Room: 
Government  Publications  Section.  State 
Library  of  Pennsylvania,  (REGIONAL 
DEPOSITORY)  Education  Building. 
VVabiut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  l  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendments  request:  August 
9. 1994 


Brief  description  of  amendments 
request:  These  amendments  revise  the 
Technical  Specifications  (TS)  5.3.4, 
"Steam  and  Power  Conversion 
Systems,"  and  15.3.7,  "Auxiliary 
Electrical  Systems,"  to  increase  the 
allowed  outage  times  for  one  motor 
driven  auxiliary  feedwater  pimip  and 
for  the  standby  emergency  power  for  the 
Unit  1.  Train  B4160  Volt  safeguards  bus 
(A06)  from  7  to  12  days.  The  proposed 
amendments  would  also  modify  TS 
15.3.3,  "Emergency  Core  Coolirig 
System,  Auxiliary  Cooling  Systems,  Air 
Recirculation  Fan  Coolers,  and 
Contained  Spray,"  to  provide  the 
clarification  that  the  service  water  pump 
(P-32E)  operating  with  power  supplied 
by  the  Alternative  Shutdown  System  is 
operable  from  offsite  power.  The 
changes  are  one-time  extensions  of 
specific  allowed  outage  times.Date  of 
publication  of  individual  notice  in  the 
Federal  Register  August  19, 1994  (59 
FR  42870). 

Local  Public  Document  Room:  Joseph 
P.  Mann  Library.  1516  Sixteenth  Street, 
Two  Rivers.  Wisconsin  54241. 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  tne  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  .Act),  and  the 
Commission's  niles  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amRntfinent  " 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the    . 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  §1. 22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  iiKlicated. 


For  fiirther  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Cielman  Building.  2120  L 
Street,  NW.,  Washington,  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Clifh  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
November  3, 1993 

Brief  description  of  amendments:  The 
amendments  revise  tne  Calvert  Cliffs 
Nuclear  Power  Plant.  Unit  Nos.  1  and  2, 
Technical  Specifications  (TSs)  by 
removing  the  TSs  that  are  applica'oie  to 
the  incore  instrument  (ICl)  system.  The 
limitations  on  the  use  of  the  ICI  systnm 
will  be  relocated  to  the  Updated  Final 
Safety  Analysis  Report.  Tlie  co.-^  power 
distribution  fimits,' which  the  ICI  system 
is  used  to  verify,  remain  in  the  TSs 
which  is  consistent  with  10  CFR 
50.36.Date  of  issuance:  August  24. 
1994Effective  date:  As  of  the  date  of 
-  issuance  to  be  implemented  within  30 
days. 
Amendment  Nos.:  191  and  158 
Facility  Operating  License  Nos.  DPR- 
53  and  bPR-69:  A.Tiendments  revised 
the  Technical  Specifications. 

Date  of  initial  notife  in  Federal 
Register  December  8, 1993  (58  FR 
64601)  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  24,  1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room:  Calvert 
County  Librar\\  Prince  Frederick. 
Marjland  20678. 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
November  3, 1993 

Brief  description  of  amendments:  The 
amendments  modify  the  sur.'eillance 
requirements  to  reflect  the  removal  of 
the  auto-closure  interlock  from  the 
shutdown  cooling  system  and  revises 
the  setpoint  for  the  open  permissive 
interlock. 

Date  of  issuance:  August  24, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  192  and  169 
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Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  8,  1993  (58  PR 
64600)  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  24. 1994. No  significant  hazards 
consideration  comments  received:  No 

LocaJ  Public  Document  Boom:  Calvert 
County  Library,  Prince  Frederick, 
Maryland  20678.      • 

Baltimore  Gas  and  Electric  Company, 
E)ocket  Nos.  50-317  and  50-318,  Calvert 
CliiTs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
May  27, 1994 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  surveillance  test  intervals 
from  monthly  to  quarterly  for  several 
channel  functional  tests  for  the  Reactor 
Protection  System  and  the  Engineered 
Safety  Feature  Actuation  System.  In 
addition,  an  administrative  change  was 
made  to  remove  an  out-of-date  footnote 
concerning  the  Emergency  Diesel 
Generator  logic  circuit  modifications. 

Date  of  issuance:  August  24, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  193  and  170 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Dafe  of  initial  notice  in  Federal 
Register  July  20. 1994  (59  FR  37062) 
The  Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluatirjn  dated  August  24, 
1994. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room:  Calvert 
County  Library.  Prince  Frederick, 
Maryland  20678. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
November  5.  1993.  as  supplemented 
March  11, 1994 

Brief  description  of  amendments:  The 
amendments  consist  of  two  related 
changes.  The  first  change  revises  the 
containment  penetration  Technical 
Specifications  (TSs)  to  resemble  the 
containment  penetration  TSs  in 
NUREG-1432.  "Standard  Technical 
Specifications  for  Combustion 
Engineering  Pressurized  Water 
Reactors."  The  second  revises  the  TSs  to 
allow  the  containment  persormel  airlock 
to  be  open  during  fuel  movement  and 


core  alterations.  The  TS  Bases  have  also 
been  revised  to  reflect  the  changes  as 
the  result  of  issuing  these  amendments. 
Date  of  issuance:  August  31. 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 
Amendment  Nos.:  194  and  171 
Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  8,  1993  (58  FR 
64602)  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  31, 1994. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room:  Calvert 
County  Library,  Prince  Frederick, 
Maryland  20678. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
June  16, 1994 

Brief  description  of  amendment:  The 
amendment  removes  from  Technical 
Specification  3/4.8.3.  "Onsite  Power 
Distribution."  a  footnote  applicable  for 
Cycle  18  only,  and  adds  surveillance 
requirement  4.8.3.1.2.  to  test  the  MCC- 
5  automatic  bus  transfer  feature  once 
per  refueling. 

Date  of  Issuance:  August  23, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  vdthin  30 
days. 

Amendment  No.:  176 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1994  (59  FR  37067) 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  23,  1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room:  Russell 
Li'orary.  123  Broad  Street,  Middletown, 
Connecticut  06457. 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  April  28, 
1994 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  4.6. 1. 3. e  to  add  an  option 
that  will  allow  the  personnel  airlock 
pneumatic  system  leak  test  to  be 


completed  in  8  hours  with  a  pressure 
drop  of  0.50  psi. 

Date  of  issuance:  August  29, 1994 

Effective  date:  August  29, 1994 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  64;  Unit  2  - 
Amendment  No.  53 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25.  1994  {59  FR  27057) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  29,  1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room: 
Wharton  County  Junior  College,  J.  M. 
Hodges  Learning  Center,  911  Boling 
Highway,  Wharton,  Texas  77488 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant.  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
November  15,  1993 

Brief  description  of  amendments:  The 
amendment  revises  the  Technical 
Specifications  to  extend  the  surveillance 
interval  for  the  chemical  analysis, 
inventory,  and  flow  area  of  the  ice 
condenser  fi-om  9  to  18  months. 
Date  of  issuance:  August  23, 1994 
Effective  date:  August  23.  1994 
Amendment  Nos.:  180  &  164 
Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22.  1993  (58  FR 
67849)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  23, 1994.  No  significant  hazards 
consideration  comments  received:  No. 
Local  Public  Document  Room:  Maud 
Preston  Palenske  Memorial  Library,  500 
Market  Street,  St.  Joseph,  Michigan 
49085. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Dafe  of  application  for  amendments: 
September  24, 1992  euid  supplemented 
March  2. 1994. 

Brief  description  of  amendments:  The 
amendment  removes  the  list  of 
containment  isolation  valves  and 
associated  references  to  the  list  from  the 
Technical  Specifications. 

Date  of  issuance:  August  29, 1994 
Effective  date:  August  29,  1994 
Amendment  Nos.:  181  and  165 
Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  February  17, 1993  (58  FR 
8773)  The  March  2,  1994,  letter 
provided  supplemental  information  that 
was  not  outside  the  scope  of  this  initial 
notice.  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  29, 1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room:  Maud 
Preston  Palenske  Memorial  Library.  500 
Market  Street,  St.  Joseph.  Michigan 
49085.  -     , 

Niagara  Mohawk  Power  Corporation, 
Docket  Na  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  t^mendment:  . 
July  1, 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  secondary 
Gpntainment  drawdown  time  testing 
requirement  of  Technical  Specification 
(TS)  4.6.5.1.C.1  and  the  secondary 
containment  inleakage  testing 
requirement  of  TS  4.6.5. l.c.2.  The 
amendment  supports  a  revised  design 
basis  radiological  analysis  which 
supports  an  increase  in  secondary     - 
containment  drawdown  time  from  6  to 
60  minutes  by  taking  credit  for  fission 
product  scrubbing  and  retention  in  the 
suppression  pool  which  were  not 
assumed  in  the  original  radiological 
analysis  but  are  cnrreatly  assumed  in 
the  NRC's  Standard  Review  Plan 
(NUREG-0800).  The  revised  analysis 
also  takes  credit  for  additional  mixing  of 
primary  containment  and  engineered 
safety  feature  system  leakage  with  50 
percent  of  the  secondary  containment 
free  air  volume  prior  to  the  release  of 
radioactivity  to  the  environment.  The 
revised  radiological  evaluation  has 
determined  that  the  radiological  doses 
remain  below  10  CFR  Part  100  guideline 
values  and  General  Design  Criterion  19 
criteria. 

Date  o/issua/ice;  August  30,  1994 

Effective  date:  As  of  me  date  of 
issuance  to  be  implemented  within  30 
days.  - 

Amendment  No.:  56 

Facility  Operating  License  No.  NPF-    - 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20,  1994  (59  FR  37074) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  30, 1994.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Rtiom: 
Reference  and  Documents  Department, 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 


Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Dates  of  application  for  amendment: 
November  30, 1993  and  June  30,  1994. 

Brief  description  of  amendment:  The 
proposed  amendment  would  delete  the 
requirements  for  a  chlorine  detection 
system  from  the  following  sections  of 
Technical  Specifications:  3.2.L  3.1 7.A, 
4.17.A,  tables  4.2.1  and  Technical  Bases 
3. 2 and  3.1 7. A.  Due  to  design  changes 
at  the  Monticello  Nuclear  Generating 
Plant,  chlorine  is  no  longer  stored  onsite 
as  a  liquified  gas  and  regulations 
requiring  early  warning  of  an  onsite 
chlorine  release  do  not  apply. 

Date  of  issuance:  August  25. 1994 

Effective  date.- August  25,  1994 

Amendment  No.:  89 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Dofe  of  initial  notice  in  Federal 
-  Register  March  2.  1994  (59  FR  10010) 
The  June  30".  1994,  letter  provided 
documents  cited  in  the  amendment 
application  and  did  not  affect  the  .staffs 
initial  no  significant  hazards 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  25.  i9g4.N0  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room: 
Minneapolis  PubHc  Library,  Technology 
and  Science  Depjartment.  300  Nicollet 
Mall,  Minneapolis,  Minnesota  55401. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  May  21, 
1993,  as  supplemented  by  letters  dated 
September  10, 1993,  and  May  25, 1994 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
specifications  to  reflect  the  relocation  of 
the  old  10  CFR  20.106  requirements  to 
the  new  10  CFR  20.1302,  and  to 
implement  administrative  changes. 

Date  of  issuance:  August  24,  1994 

Effective  date:  August  24,  1994 

Amendment  No.:  164 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  7,  1993  (58  FR  36442)  The 
additional  information  contained  in  the 
supplemental  letters  dated  September 
10,  1993,  and  May  25,  1994,  was 
clarifying  in  nature  and  thus,  within  the 
scope  of  the  initial  notice  and  did  not 
affect  the  staffs  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 


the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  24.  1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room:  W. 
Dale  Clark  Library,  215  South  15th 
Street,  Omaha.  Nebraska  68102 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County.  Nebraska 

Date  of  amendment  request:  February' 
12,  1993,  as  supplemented  by  letters 
dated  August  20,  1993.  and  June  6,  1994 

Brief  description  of  amendment:  This 
amendment  re\ised  Technical 
Secification  2.1.4.  "Reactor  Coolant 
System  Leakage  Limits. "  to  implement 
the  reactor  coolant  system  le^-before- 
break  methodology  detection  criteria. 
Additionally,  administrative  changes 
were  made. 

Date  of  issuance:  August  25. 1994 

Effective  date:  August  25.  1994 

Amendment  No.:  165 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  ef  initial  notice  Li  Federal 
Register  July  20, 1994  (59  FR  37076) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  25.  1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Poom:  W. 
Dale  Clark  Library,  215  South  15th 
Street,  Omaha.  Nebrask.i  68102. 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
December  8.  1993  (Ref.  LAR  93-07) 

Brief  description  of  amendments:  The 
amendments  re\ise  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  Unit  Nos.  1 
and  2  to  revise  TS  3/4.8.1.  ".A.C. 
Sources  '  to  increase  the  required 
quantity  of  emergency  diesel  generator 
(EDG)  fuel  oil  stored  in  the  engine- 
mounted  tank  (day  tank)  from  200 
gallons  to  250  gallons.  The  amendment 
also  revises  TS  3/4.7.11,  'Area 
Temperature  Monitoring."  and  3/4.8.1 
to  remove  references  to  a  five  EDG 
configuration,  based  on  the  installation 
of  a  sixth  EDG. 

Date  of  issuance:  August  23. 1994 

Effective  date:  August  23,  1994 

Amendment  Nos.:  93  and  92 

Facility  Operating  License  Nos.  DPR- 
80  and  bPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  16. 1994  (59  FR 
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7694)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  23, 1994. No  significant  hazards 
ronsideration  comments  received:  No. 

Local  Public  Document  Room: 
California  Polytechnic  State  University. 
Robert  E.  Kennedy  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating 
Station,  Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
June  6,  1994 

Brief  description  of  amendment:  This 
amendment  removes  the  controls  for  a 
remote  shtudown  system  control  valve 
and  deletes  the  isolation  signal  for 
certain  primary  containment  isolation 
valves  from  TS  Tables  3.3.7.4-1  and 
3.6.3-1  respectively,  as  a  result  of 
eliminating  the  steam  condensing  mode 
of  the  Residual  Heat  Removal  system. 

Date  of  issuance:  August  23, 1994 

Effective  date:  August  23. 1994 

Amendment  Nos.  74 

Facility  Operating  License  No.  NPF- 
39:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1994  (59  FR  37076) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  23.  1994.  No 
significant  hazards  consideration 
comments  received:. No 

Local  Public  Document  Room: 
Pottstown  Public  Library,  500  High 
Street,  Pottstown,  Pennsylvania  19464. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
January  10, 1994,  as  supplemented  by 
letter  dated  July  20, 1994 

Brief  description  of  amendments:  The 
amendments  relocate  the  seismic 
monitoring  instrumentation  Limiting 
Condition  for  Operation,  Surveillance 
Requirements,  and  associated  tables  and 
Bases  contained  in  TS  Sections  3.3.7.2 
and  4.3.7.2  to  the  Updated  Final  Safety 
Analysis  Report,  Section  3.7.4. 

Date  of  issuance:  August  29, 1994 

Effective  date:  August  29, 1994 

Amendment  Nos.  75  and  36 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications.    . 

Date  of  initial  notice  in  Federal 
Register  March  16, 1994  (59  FR  12364) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  29, 1994. No 


significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room: 
Pottstovm  Public  Library,  500  High 
Street,  Pottstown,  Pennsylvania  19464. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric 
Company  .Docket  Nos.  50-277  and  50- 
278,  Peach  Bottom  Atomic  Power 
Station.Unit  Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
March  28,  1994,  as  supplemented  on 
June  27.  1994  and  July  8, 1994 

Brief  description  of  amendments: 
These  amendments  relocate  the  fire 
protection  requirements  from  the 
Technical  Specifications  to  the  Updated 
Final  Safety  Analysis  Report  in 
accordance  with  the  guidance  in 
Generic  Letter  (GL)  86-10, 
"Implementation  of  Fire  Protection 
Requirements,"  and  GL  88-12, 
"Removal  of  Fire  Protection 
Requirements  from  Technical 
Specifications." 
Date  of  issuance:  August  24. 1994 
Effective  date:  August  24, 1994 
Amendments  Nos.:  194  and  198 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised  ■ 
tlie  Technical  Specifications  and  the 
licenses. 

Date  of  initial  notice  in  Federal 
Register  April  28, 1994  (59  FR  22012) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  24, 1994.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room: 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  (REGIONAL 
DEPOSITORY)  Education  Building, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
February  3.  1994 

Brief  description  of  amendment:  The 
licensee  commenced  operating  on  a  24- 
month  fuel  cycle,  instead  of  the 
previous  18-month  fuel  cycle,  with  fuel 
cycle  9.  Fuel  cycle  9  started  in  August 
1992;  however,  the  facifity  has  been 
shut  down  since  February  1993  for  a 
"Performance  Improvement  Outage" 
and  a  restart  date  has  not  yet  been 
established.  In  order  to  accommodate 
operation  on  a  24-month  cycle  after  the 
facility  restarts,  the  following 


Engineered  Safety  Features  (ESF) 
instrument  calibration  intervals  have 
been  extended: 

(1)  Reactor  coolant  temperature 
instrument  channels  (specified  in  TS 
Table  4.1-1) 

(2)  Steam  generator  level  instrument 
channels  (specified  in  TS  Table  4.1-1) 

(3)  Containment  pressure  instrument 
channels  (specified  in  TS  Table  4.11) 

(4)  Steam  line  pressure  instrument 
channels  (specified  in  TS  Table  4.1-1) 

(5)  Turbine  first  stage  pressure 
instrument  channels  (specified  in  TS 
Table  4.1-1) 

(6)  Turbine  trip  low  auto  stop  oil 
pressure  instrument  channels  (specified 
in  TS  Table  4.1-1) 

(7)  480V  bus  undervoltage  and  alarm 
relays  (specified  in  TS  Table  4.1-1) 

These  changes  followed  the  guidance 
provided  in  Generic  Letter  91-04, 
"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle,"  as 
applicable.AddiUonally,  the  following 
changes  were  also  incorporated: 
.  (8)  A  limiting  conditions  for  operation 
requirement  for  a  wide  range 
containment  pressure  variable  was 
added  to  TS  Table  3.5-5  to  ensure 
consistency  with  Regulatory  Guide  1.97 
commitments  and  the  IP3  Emergency 
Operating  Procedures  (EOPs). 

(9)  A  quarterly  functional  test 
surveillance  requirement  for  the  low 
average  temperature  actuation  circuits 
of  the  reactor  coolant  temperature 
chaimels  vyas  added  to  Item  4  of  TS 
Table  4.1-1. 

(10)  Item  14  of  TS  Table  4.1-1  was. 
expanded  to  specify  surveillance 
requirements  for  the  wide  range 
containment  pressure  instrumentation 
channels. 

(11)  Item  20  to  TS  Table  4.1-1  was 
revised  to  clarify  that  both  the  reactor 
trip  and  the  ESF  actuation  relay  logic 
channels  are  functionally  tested. 

Date  of  issuance:  September  1, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  150 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  30, 1994  (59  FR  14894) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  1, 1994.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room:  White 
Plains  Public  Library,  100  Martine 
Avenue,  White  Plains,  New  York  10610. 


Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A'. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
June  17, 1993,  as  supplemented 
February  24,  1994,  and  June  13, 1994 

Brief  description  of  amendment:  The 
amendment  adds  Section  3/4.2.J., 
"Remote  Shutdown  Capability,"  and 
associated  Table  3.2-10,  "Remote 
Shutdown  Capability  Instrumentation 
and  Controls,"  to  the  Technical 
Specifications  (TSs)  to  provide  Limiting 
Conditions  for  Operation  and 
surveillance  requirements  for  the 
remote/alternate  shutdovm  equipment. 
The  amendment  also  adds  an  associated 
Bases  section  to  the  TSs.  These 
additions  to  the  TSs  were  based  on 
NUREG-1433,  "Standard  Technical 
Specifications  -  General  Electric  BoiKng 
Water  Reactors  (BVVR/4)."  Several 
administrative  changes  were  also  made 
to  accommodate  the  additions  to  the 
TSs. 

Date  of  issuance:  August  31, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  216 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications, 

Date  of  initial  notice  in  Federal 
Register  August  4, 1993  (58  FR  41511) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  31,  1994.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room: 
Reference  and  Documents  Department, 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
March  4, 1994,  as  supplemented  on  June 
14, 1994  and  by  phone  on  July  22, 1994 

Brief  description  of  amendments: 
These  amendments  modify  Section  5.3.1 
of  the  Technical  Sj)ecifications  (TS)  to 
allow  the  use  of  Westinghouse  Vantage+ 
fuel  with  ZIRLO  cladding.  The  previous 
TS  required  the  fuel  cladding  to  be 
Zircaloy-4,  which  is  used  in  the 
Westinghouse  Standard  and  Vantage  5H 
fuel  designs. 
Date  of  issuance:  August  22, 1994 
Effective  date:  August  22, 1994 
Amendment  Nos.  154  and  134 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  March  30,  1994  (59  FR  14896) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  2Z,  1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room:  Salem 
Free  Pubhc  Library,  112  West 
Broadway,  Salem,  New  Jersey  08079 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
Service  Authority,  Docket  No.  50-395, 
Virgil  C.  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
DecemTjer  13, 1993,  as  supplemented 
February  2, 1994,  and  March  11,  1994. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  allow  for  the  storage  of 
fuel  with  an  enrichment  not  to  exceed 
a  nominal  5.0  weight  percent  (w/o)  U- 
235  in  the  VCSNS  new  (fresh)  and  spent 
fuel  storage  racks.  The  changes  would 
also  allow  UO2  wi(ti  a  maximum 
nominal  enrichment  up  to  5.0  w/o  U- 
235  to  be  used  as  fuel  in  the  VCSNS 
core. 

Date  of  issuance:  August  23, 1994 

Effective  date:  August  23,  1994 

Amendment  No.:  116 

Facility  Operating  License  No:  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  16,  1994  (59  FR  12365) 
The  March  11,  1994,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  determination  of  no 
significant  hazards^  consideration  as 
published  in  the  Federal  Register.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  23,  1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room: 
Fairfield  County  Library,  Garden  and 
Washington  Streets,  Winnsboro,  South 
Carolina  29180. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  application  for  amendment: 
May  20,  1994 

Brief  description  of  amendment:  The 
proposed  amendment  would  remove 
Core  Spray  High  Sparger 
Instrumentation  firan  the  Vermont 
Yankee  Technical  Specifications  for 
Emergency  Core  Cooling  System 
Actuation  Instrumentation.  In  addition, 
an  unrelated  administrative  change  is 
also  made. 

Date  of  issuance:  August  22, 1994 


Effective  date:  August  22, 1994 

Amendment  No.:  140 

Facility  Operating  License  No.  DPR- 
28.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  6,  1994  (59  FR  34669)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  22,  1994.No 
significant  hazards  consideration 
comments  received:  No 

loco/  Public  Document  Room:  Brooks 
Memorial  Library,  224  Main  Street, 
Brattleboro,  Vermont  05301. 

Virginia  Electric  and  Power  Company, 
et  al..  Docket  Nos.  50-338  and  50-339", 
North  Anna  Power  Station,  Units  \o.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
June  9, 1994 

Brief  description  of  amendments- 
These  amendments  revise  the  NA-1&2 , 
Technical  Specifications  (TS)  by 
removing  the  Reactor  Trip  System  and 
the  Engineered  Safety  Features 
Actuation  System  response  times  from 
the  TS  to  station-controlled  documents. 
Date  0/ issuance:  August  24, 1994 
Effective  date:  August  24, 1994 
Amendment  Nos.:  187  and  168 
Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1994  (59  FR  37088) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  24,  1994. No 
significant  hazards  consideratioa 
comments  received:  No. 

Local  Public  Document  Room:  The 
Alderman  Library,  Special  Collections 
Department,  University  of  Virginia. 
Charlottesville,  Virginia  22903-2498. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
January  6, 1994 

Brief  description  of  amendment:  This 
amendment  relocates  the  requirements 
related  to  seismic  monitoring 
instrumentation  from  the  Technical 
Specifications  (TS)  to  the  Final  Safety 
Analysis  Report  (FSAR)  and  plant 
procedures.  The  existing  requirements 
will  be  maintained  and  controlled  in 
accordance  with  the  requirements  of  1 0 
CFR  50.59  and  TS  6.8.1. 

Date  of  issuance:  Augusi  22, 1994 

Effective  date:  August  22,  1994,  to  be 
implemented  within  30  days  of  issuance 

Amendment  No.:  131 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 
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Date  of  initial  notice  in  Federal 
Register  March  30. 1994  (59  FR  14902) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  22,  1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room: 
Richland  Public  Library,  955  Northgate 
Street,  Richland.  Washington  99352. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  ami 
2,  Town  of  Two  Creeks,  Manitowoc 
-County,  Wisconsin 

Date  of  application  for  amendments: 
September  29, 1993. 

Brief  description  of  amendments:  The 
'  amendments  changed  the  inservice  test 
frequency  of  the  safety  injection  pumps, 
residual  heat  removal  pumps,  and 
containment  spray  pumps  from  monthly 
.  to  quarterly.  Also,  the  amendments 
added  the  administration  of  the 
jnservice  testing  program  to  TS  15.4.2. 
The  amendments  added  requirements  to 
verify  the  contaiimient  sump  suction  is 
not  blocked  and  to  verify  on  a  monthly 
basis,  valve  alignments  of  the 
emergency  core  cooling  system  and 
containment  cooling  systems. 

Date  of  issuance:  August  25, 1994 

Effective  date:  Date  of  issuance  to  be 
implemented  within  45  days 

Amendment  Nos.:  150  and  154 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  2. 1994  (59  FR  4949} 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  25, 1994.No 
sigr'ficant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room:  Joseph 
P.  MaiHi  Library,  1516  Sixteenth  Street, 
Two  Rivers,  Wisconsin  54241. 

Wisconsin  Electric  Power  Company. 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  NoS.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
October  6.  1992 

Brief  description  of  amendments:  The 
amendments  changed  all  references  of 
rod  position  in  the  Technical 
Specifications  to  units  of  steps  rather 
than  inches.  The  amendments  also 
changed  Figure  15.3.10-1  by  referencing 
rod  position  in  units  of  steps  instead  of 
percent  withdrawn.  Further,  the 
amendments  revised  the  basis  for 
Section  15.3.10  by  clarifying  the 
definition  of  "fiilly  withdrau-n"  as  it 
c  oncems  Rod  Cluster  Control 


Assemblies,  and  modified  the  basis  for 
Section  15.3.10  to  be  consistent  vdth  the 
above  changes. 
Date  of  issuance:  August  26, 1994 
Effective  date:  Immediately,  to  be 
implemented  within  45  days. 
Amendment  Nos.:  151  and  155 
Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25, 1993  (58  FR  16234) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  Augiist  26. 1994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room:  Joseph 
P.  Mann  Library.  1516  Sixteenth  Street. 
Two  Rivers.  Wisconsin  54241. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  June  7, 
1994 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  Table  2.2-1,  "Reactor  Trip 
System  Instrumentation  Setpoints."  to 
change  the  over-temperature-delta- 
temperature  (OTDT)  axial  flux 
difference  (AFD)  limits  to  reflect  the 
results  of  the  Cycle  8  core  maneuvering 
analysis. 

Date  of  issuance:  August  25. 1994 

Effective  date:  August  25,  1994 

Amendment  No.:  79 

FacHity  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  6. 1994  (59  FR  34672)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  Augusty  25, 1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street.  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka.  Kansas  66621. 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 


amendment  compUes  writh  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circiunstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportimily  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  appUcation  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  pubUc  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of  " 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resimiption  of  operation  or  of 
increase  in  p>ower  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportimity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  pubUc  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 
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The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
docimients  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  madie  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  enviromnental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  PubUc  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

The  Commission  is  also  offering  an 
opportimity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
October  14, 1994,  the  licensee  may  file 
a  request  for  a  hearing  v«th  respect  to 
issuance  of  the  amendment  to  the 
subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 


petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
vdth  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  spyecificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  fist  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  wdthin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  US. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  p)etitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Pro)ect  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station. 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
June  9.  1994,  as  supplemented  August 
10, 1994 

Brief  description  of  amendment:  This 
amendment  increases  the  allowed  out- 
of-service  time  from  7  days  to  14  days 
for  the  automatic  depressurization 
system,  the  high  pressure  coolant 
injection  system,  and  the  reactor  core 
isolation  cooling  system.  A  change  is 
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also  made  to  Section  4.5.H, 
"Maintenance  of  Filled  Discharge  Pipe' 
to  reflect  Amendment  149  issued 
September  28,  1993. 

Date  of  issuance:  August  22, 1994 

Effective  date:  August  22. 1994 

Amendment  No.:  156 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications.Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No  The 
Commission's  related  evaluation  of  the 
amendment,  consultation  with  the  State, 
and  final  determination  of  no  significant 
hazards  consideration  are  contained  in 
a  Safety  Evaluation  dated 

Local  Public  Document  Room: 
Plymouth  Public  Librarv'.  11  North 
Street,  Plymouth,  Massachusetts  02360. 

Attorney  for  licensee:  W.  S.  Stowe. 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston. 
Massachusetts  02199. 

NRC  Project  Director  Walter  R.  Butler 

Duquesne  Light  Company,  et  al..  Docket 
No.  50-412,  Beaver  Valley  Power 
Station,  Unit  2.  Shippingport, 
Pennsylvania 

Date  of  application  for  amendment: 
August  17. 1994 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  (TS)  by  revising 
Surveillance  Requirement  (SR)  4.6.2. 2.d 
of  Limiting  Condition  For  Operation 
(LCO)  3.6.2.2.  entitled  "Containment 
Recirculation  Spray  System."  by  adding 
a  new  footnote  number  (1)  pertaining  to 
2RSS*P21A  pump  performance 
requirements.  In  addition,  SR  4.6.2.2  e.2 
is  revised  by  deleting  the  footnote, 
denoted  by  a  single  asterisk,  which 
pertains  to  an  extension  to  the  18-month 
surveillance  interval  for  first  fuel  cycle. 
Date  of  issuance:  August  22, 1994 
Effective  date:  As  of  the  date  of 
issuance. 
Amendment  No:  62 
Facility  Operating  License  No.  NPF- 
73.  Amendment  revised  the  Technical 
Specifications.Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No.  On  August 
17, 1994,  the  staff  issued  enforcement 
discretion,  which  was  immediately 
effective  and  remained  in  effect  until 
the  staffs  review  of  this  amendment 
was  completed. 

The  Conmiission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  consultation  with  the 
Commonwealth  of  Pennsylvania  and 
final  no  significant  hazards 
considerations  determination  are 
contained  in  a  Safety  Evaluation  dated 
August  22, 1994. 

U)cal  Public  Document  Room:  B.  F. 
Jones  Memorial  Library.  663  Franklin 


Avenue.  Aliquippa.  Pennsylvania 
15001. 

Dated  at  Rockville.  Maryland,  this  7th 
day  of  September  1994. 

For  The  Nuclear  Regulatory  Commission 

Jack  W.  Roe. 

Director.  Division  of  Reactor  Projects  -  III/ 
A'.  Office  of  Nuclear  Reactor  Regulation 
(Doc.  94-22.593  Filed  9-13-94;  8:45  am] 
BILLING  COOE  7S90-01-F 


[Docket  No.  70-1257] 

Finding  of  No  Significant  Impact  and 
Notice  of  Opportunity  for  a  Hearing 
Amendment  of  Materials  License  SNM- 
1227,  Siemens  Power  Corporation 
Richland.  WA 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the 
amendment  of  Special  Nuclear  License 
SNM-1227  for  the  Siemen's  Power 
Corporation  (SPC)  facility  located  in 
Richland,  Washington,  to  authorize  the 
release  of  hydrofluoric  (HF)  acid 
containing  less  than  3  picocuries  per 
milliliter  (pCi/ml)  of  uranium  for 
unrestricted  use. 

Summary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action: 
The  proposed  action  is  to  amend  SPC's 
license  to  allow  the  sale  of  hydrofluoric 
(HF)  acid  containing  less  than  3  pCi/ml 
of  enriched  uranium  for  use  in  the  metal 
treating  and  chemical  compounding 
industries.  The  acid  is  a  co-product  of 
the  dry  conversion  process  used  by  SPC 
to  convert  uranium  hexafluoride  (UFe) 
to  uranium  dioxide  (UO2)  for  the 
fabrication  of  nuclear  fuel.  This 
amendment  jmd-assessment  address 
onlv  the  sale  of  the  HF  acid  co-product. 

SPC  is  planning  a  major  expansion  of 
the  dry  conversion  process  and  expects 
to  increase  the  generation  of  HF  acid  as 
a  result  of  this  future  expansion.  SPC 
will  apply  for  an  amendment  to  expand 
the  dry  conversion  process  in  the  near 
future.  This  expansion  amendment  will 
be  the  subject  of  a  future  environmental 
assessment. 

Need  for  the  Proposed  Action :  SPC  is 
authorized  to  store  liquid  process 
wastes  in  on-site  lagoons  and  to  dispose 
of  the  treated  liquid  wastes  via  the 
sanitary  sewer  to  the  Richland 
Wastewater  Treatment  facility.  SPC 
currently  discharges  45-50  metric  tons 
of  fluoride  annually  to  the  sewer, 
generated  from  the  currently-operating 
ammonium  diuranate  (ADU)  conversion 
lines  emd  the  prototype  dry  conversion 
line.  SPC  plans  to  expand  the  dry 
conversion  process  capacity  and  to  shut 
down  most  of  the  ADU  conversion 
process.  This  expanded  dry  conversion 


process  will  generate  HF  acid  as  a  co- 
product.  Sale  and  reuse  of  the  HF  acid 
fi-om  the  expanded  dry  conversion 
facility  will  allow  SPC  to  reduce 
significantly  the  amount  of  fluoride  sent 
to  the  sewer. 

Environmental  Impacts  of  the 
Proposed  Action:  SPt  performed  a 
pathway  analysis  to  estimate  the  total 
doses  to  an  individual  resulting  from 
the  sale  and  reuse  of  the  HF  acid  and 
to  demonstrate  that  these  doses  will  not 
exceed  the  standards  for  protection 
against  radiation  set  forth  in  10  CFR  Part 
20  and  that  they  are  as  low  as 
reasonably  achievable. 

SPC  estimated  radiation  doses  to  a 
maximally  exposed  individual, 
identified  as  a  worker  handling  the  HF 
acid  in  processes,  including  chemical 
milling  and  passivating,  and  in  the 
manufacturer  of  cleaning  solutions.  The 
analysis  considers  that  HF  acid  is  highly 
toxic  and  corrosive.  Doses  to  members 
of  the  public  will  be  much  lower  than 
doses  to  individuals  working  with  the 
material  in  an  occupational  capacity. 
The  results  of  the  analyses  demonstrate 
that  doses  to  a  maximally  exposed 
individual  are  less  than  0.4  millirem  per 
year  internal  dose  and  less  than  0.02 
millirem  per  year  external  dose. 

The  potential  for  public  exposure  to    . 
radiation  from  transportation  accidents 
was  also  considered.  The  HF  acid  will 
be  transported  by  truck  in  320-gallon 
tanks  from  the  Richland  faciUty  to  a 
buyer,  following  Department  of 
Transportation  regulations  (49  CFR 
Parts  173  and  178)  for  the  transport  of 
HF  acid.  In  the  event  of  a  transportation 
accident  involving  the  spill  or  release  of 
the  acid,  fumes  could  be  released.  In 
that  case,  radiation  exposures,  to  an 
individual  member  of  the  public  could 
occur.  However,  the  exposures  would  be 
of  short  duration,  because  of  the  toxicity 
and  corrosivity  of  the  HF  acid,  and 
would  be  considerably  less  than  the 
worker  dose  estimate  analyzed  above. 
Emergency  response  actions  would  be 
carried  out  based  upon  the  chemical 
hazards  of  the  materials,  not  the 
radiological  hazards. 

Following  start-up  of  the  expanded 
dry  conversion  facility,  approximately 
90  percent  of  the  liquid  wastes  currently 
being  generated  by  the  manufacturing 
facility  will  be  eliminated  as  the  dry 
conversion  process  is  brought  on-line 
and  the  ADU  conversion  process  for  UF6 
is  closed  down. 

Conclusion:  The  dose  assessment 
performed  for  the  proposed  action 
demonstrates  that  the  doses  received  by 
members  of  the  critical  group  and  the 
exposed  general  population  are  well 
below  the  dose  limits  of  100  mrem/year 
and  25  mrem/year,  as  specified  in  10 


CFR  Part  20  and  40  CFR  Part  190. 
respectively,  and  are  as  low  as 
reasonably  adiievable.  To  ensure  that 
these  dose  Umits  are  not  exceeded,  the 
staff  recommends  that  the  uranium 
concentration  in  the  HF  acid  not  exceed 
3  pCi/ml  in  any  batch  of  20,000  liters. 

Consultations  with  other  agencies  and 
interested  persons  have  demonstrated 
that  approval  of  this  amendment  vdll 
not  violate  any  other  federal,  state,  or 
local  laws  or  regulations. 

The  staff  concludes  that  there  will  be 
no  significant  environmental  impact 
associated  with  the  licensee's  sale  of  the 
co-product  HF  acid. 

Alternatives  to  the  Proposed  Action: 
The  alternative  to  the  proposed  action  is 
for  NRC  not  to  amend  the  license  to 
allow  the  sale  of  HF  acid.  If  the 
amendment  is  not  approved.  SPC  would 
not  be  able  to  sell  the  HF  acid  co- 
product.  Tn  that  case.  SPC  would 
continue  to  discharge  fluoride  to  the 
Richland  sewer.  While  this  would 
eliminate  any  potential  risk  to  human 
health  and  safety,  due  to  the  trace 
amount  of  uranium  in  the  HF  acid,  there 
would  be  a  continued  burden  on  the 
enviromnent  because  of  the  disposal  of 
the  fluoride  via  the  sewer,  and  it  would 
delay  SPC's  schedule  for  ultimate 
closure  of  the  onOsite  lagoons. 

SPC  could  use  alternative 
management  methods  for  the  HF  acid, 
including  storage,  treatment,  and/ or 
disposal.  However,  due  to  its  corrosive 
liquid  natiuB,  the  acid  is  not  suitable  for 
disposal  without  treatment.  If  the  HF 
acid  was  considered  to  be  a  waste 
product,  it  would  be  a  dangerous  waste 
as  defined  by  the  Washington 
Dangerous  Waste  Regulations.  However, 
HF  acid  is  a  commercial  chemical 
product,  and  the  HF  acid  co-product 
from  SPC's  dry  conversion  process  is 
.  suitable  for  reuse  as  a  substitute  for 
virgin  HF  acid. 

Agencies  and  Persons  Consulted: 
—Washington  Department  of  Ecology, 

Nuclear  and  Mijted  Waste  Programs, 

Water  Quality  Section,  and 

Shorelands  Program 
— Washington  Department  of  Health, 

Division  of  Radiation  Protection 
— Washington  Department  of  Fish  and 

Wildlife 
— U.S.  Enviromnental  Protection 

Agency,  Region  X 
—Benton  Franklin  Counties  Clean  Air 

Authority 
— City  of  Richland.  Department  of  Water 

and  Waste  Utilities 
—Yakima  Indian  Nation 

Other  sources  used  in  the  preparation 
of  the  EA  include  the  following: 

1.  Amendment  application  and 
supplement  from  Siemens  Power 


Corporation  dated  June  28  and  July  7. 
1994.  respectively. 

2.  10  CFR  Part  70.  Domestic  Licensing 
of  Special  Nuclear  Material. 

3.  10  CFR  Part  51.  Environmental 
Protection  Regulations  for  Domestic 
Licensing  and  Related  Regulatory 
Functions. 

4.  10  CFR  Part  20,  Standards  for 
Protection  Against  Radiation. 

NIOSH  Pocket  Guide  to  Chemical 
Hazards.  U.S.  Department  of  Health  and 
Human  Services,  Public  Health  Service, 
Centers  for  Disease  Control,  National 
Institute  for  Occupational  Safety  and 
Health,  1985. 

6.  Threshold  Limit  Values  and 
Biological  Exposure  Indices  for  1989- 
1990.  American  Conference  of 
Governmental  Industrial  Hvgienists. 
1989. 

7.  49  CFR  Part  173,  Shippers- 
General  Requirements  for  Shipments 
and  Packaging. 

8.  49  CFR  Part  178.  Specifications  for 
Packaging. 

9.  Limiting  Values  of  Radionuclide 
Intake  and  Air  Concentration  and  Dose 
Conversion  Factors  for  Inhalation. 
Submersion,  and  Ingestion.  U.S.  EPA 
Federal  Guidance  Report  No.  11, 1988. 

Finding  of  No  Significant  Impact:  The 
NRC  has  prepared  an  Environmental 
Assessment  related  to  the  amendment  of 
Special  Nuclear  Material  License  SNM- 
1227  to  allow  the  sale  of  HF  acid 
meeting  the  3  pCi/ml  limit.  On  the  basis 
of  this  assessment,  NRC  has  concluded 
that  environmental  impacts  that  would 
result  from  the  proposed  licensing 
action  would  not  be  significant  and  do 
not  warrant  the  preparation  of  an 
Environmentally  Impact  Statement. 
Accordingly,  it  has  been  determined 
that  a  Finding  of  No  Significant  Impact 
is  appropriate. 

Ine  Environmental  Assessment  and 
the  documents  related  to  this  proposed 
action  are  available  for  public 
inspection  and  copying  at  NRC's  Public 
Document  Room  at  the  Gelman 
Building,  2120  L  Street  NW. 
Washington,  DC. 

Opportunity  for  a  Hearing:  Any 
person  whose  interest  may  be  affected 
by  the  issuance  of  this  amendment  may 
file  a  request  for  a  hearing.  Any  request 
for  a  hearing  must  be  filed  with  the 
Office  of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  veithin  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register;  be  served  on  the  NRC  Staff 
(Executive  Director  for  Operations,  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville.  MD  20852-0130)  and 
on  the  licensee  (Siemens  Power 
Corporation.  2101  Horn  Rapids  Road. 
Richland.  Washington.  99352-0130): 


and  must  comply  with  the  requirements 
for  requesting  a  hearing  set  forth  in 
NRCs  regulation.  10  CFR  Part  2. 
Subpart  L.  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings." 
These  requirements,  which  the 
requestor  must  address  in  detail,  are: 

1 .  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  why  the  requestor  should  be 
permitted  a  hearing; 

3.  The  requestor's  area  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  hearing  is  timely,  that  is, 
filed  with  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  e.vtent  of  the 
requestor's  property,  financial,  or  other 
(i.e.,  health  and  safety)  interest  in  the 
proceeding;  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's 
interest. 

Dated  at  Rocknlle.  Manland.  this  6th  day 
of  September  1994. 

For  the  Nuclear  Regulator}'  Conimission. 
Robert  C  Piersoii, 

Chief.  Licensing  Branch,  Division  of  Fuel 
Cyvle.  Safety  and  Safeguards.  XMSS. 
|FR  Doc  94-22684  Filed  9-13-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMtSSlON 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer:  David 

T.  Copenhafer,  (202)  942-8800 
Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington, 
DC  20549 
Extensions: 
Form  N-8b-3— File  No.  270-179 
Form  N-8b-4 — File  No.  270-180 
Form  ADV-W.  Rule  203-2— File  No. 

270-40 
Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.].  that  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
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approval  for  extensions  on  the  following 
previously  approved  rule  and  forms: 

Form  N-8D-3  is  used  by 
imincorporated  management  investment 
companies  currently  issuing  periodic 
payment  plan  certificates  to  register 
under  the  Investment  Company  Act  of 
1940  ("1940  Act").  It  is  estimated  that 
two  respondents  will  incur  a  total 
annual  burden  of  340  hours. 

Form  N-8b-4  is  the  registration 
statement  used  by  face-amount 
certificate  companies  to  register  as 
investment  companies  under  the  1940 
Act.  It  is  estimated  that  one  respondent 
will  incur  a  total  annual  burden  of  170 
hours. 

Form  ADV-VV  and  Rule  203-2 
governs  withdrawal  from  registration 
under  the  Investment  Advisers  Act  of 
1940.  It  is  estimated  that  2.200 
respondents  will  incur  a  total  annual 
burden  of  2,200  hours. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  E.\change 
Commission  at  the  address  below. 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  the 
Commission  rules  and  forms  to  David  T. 
Copenhafer,  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549  and  Desk 
Officer  for  the  Securities  and  Exchange 
Commission,  (Project  Numbers  3235- 
0166,  3235-0247.  and  3235-0313), 
Office  of  Management  and  Budget, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  30,  1994. 
Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

|FR  Doc.  94-22661  Filed  9-13-94;  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc., 
Relating  to  Permanent  Approval  of 
Revisions  to  the  Exchange's  Allocation 
Policy  and  Procedures 

September  7. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  12,  1994, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
the  Exchange's  request  for  permanent 
approval  of  revisions  to  its  Allocation 
Policy  and  Procedures  that  were 
implemented  on  a  one  year  pilot  basis. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  intent  of  the  Allocation  Policy 
and  Procedure  (the  "Policy")  is  to 
ensure  that  each  security  listed  on  the 
Exchange  is  allocated  in  the  fairest 
manner  possible  to  the  best  specialist 
unit  for  that  security.  In  its  continuing 
efforts  to  enhance  allocation  decisions, 
the  Exchange  conducts  periodic  reviews 
of  the  allocation  process.'  As  the  result 
of  one  such  review,  the  Exchange  filed 
proposed  revisions  with  the 
Commission  on  June  17, 1992  (see  SR- 
NYSE-92-15).  At  the  request  of  the 
Commission,  the  Exchange  requested 
that  the  proposed  rule  changes  take 
effect  on  a  one  year  pilot  basis.  The 
Commission  approved  the  filing  on 
October  29, 1993  (see  Release  No.  34- 
33121).  The  Exchange  fully  integrated 
the  changes  to  the  Policy  in  February 
1994.  The  Exchange  is  now  seeking 
permanent  approval  of  the  proposed 
rule  change.  The  changes  to  the  Policy 
are  summarized  below. 
The  revisions  to  the  Policy: 
•  Limit,  to  no  more  than  one-third, 
the  weight  that  the  Specialist 
Performance  Evaluation  Questionnaire 


'  Subsequent  to  implementation  of  the  pilot 
program  discussed  below,  the  Exchange  conducted 
another  comprehensive  review  of  the  allocation 
process  and  filed  further  revisions  to  the  Policy  (see 
SR-WSE-94-18).  - 


("SPEQ")  may  be  afforded  in  the      - 
allocation  decision  making  process. 

•  Require  that  SPEQ  performance 
data  be  presented  to  the  Allocation 
Committee  in  four  tiers,  with  imits 
listed  alphabetically  in  each  comparable 
group. 

•  Require  information  about  a 
specialist  unit's  contracts  during  the 
prior  six  and  12  month  periods  with 
listed  companies  and  Exchange  member 
organizations  to  be  included  in  the 
Allocation  Application. 

•  Require  the  allocation  panel  to 
consist  of  a  core  group  of  experienced, 
senior  professionals. 

•  Eliminate  specialist  representation 
on  the  Allocation  Committee. 

•  Require  that  the  Allocation 
Committee  hst  be  kept  confidential  and 
prohibit  Exchange  members  and 
investment  bankers  from  initiating 
contact  with  Allocation  committee 
members  regarding  pending  allocations. 

•  State  that  the  Exchange  will  honor 
the  request  of  a  listing  company  that  it 
not  be  allocated  to  its  former  specialist 
unit,  or  the  specialist  in  the  parent  or 
related  company. 

•  Permit  current  Allocation 
Committee  members,  including 
outgoing  members,  to  vote  for  an 
incoming  Committee  chairman. 

•  Delete,  as  obsolete,  the  objective 
performance  measure  pertaining  to  the 
Opening  Automated  Report  Service 
contained  in  the  policy. 

•  Discontinue  the  practice  of 
distributing  a  summary  of  reasons  for 
each  allocation  decision  to  Exchange 
Floor  members. 

•  Delete  the  reference  to  specific 
aspects  of  trading  foreign  issues  on  the 
Exchange  Floor. 

•  Standardize  the  agenda  used  to 
educate  Allocation  Committee  chairman 
and  members. 

The  Exchange  has  reviewed  the 
changes  to  the  Policy  as  they  have 
impacted  on  the  allocation  process  and 
it  believes  that  there  has  been  a 
beneficial  effect  in  terms  of  the  way  in 
which  stocks  are  allocated.  The 
Exchange  continues  to  subject  this  vital 
function  to  rigorous  scrutiny,  looking  to 
refine  the  process,  as  is  evidenced  by 
the  fifing  of  further  changes  to  the 
PoHcy  cited  earlier. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  the  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5)  that  an  Exchange  have  rules  that  ' 
are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 


the  pubUc  interest.  The  proposed  rule 
changes  are  consistent  with  these 
objectives  in  that  they  enable  the 
Exchange  to  further  enhance  the  process 
by  which  stocks  pre  allocated  to  ensure 
fairness  and  equal  opportunity  in  the 
process. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  prtjposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtlierance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
.  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designated  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  nile  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549,  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  tlie 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Sts^et.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
oifice  of  the  NYSE.  All  submissions 


should  refer  to  File  No.  SR-NYSE-94- 
30  and  should  be  submitted  by  October 
5. 1994. 

For  the Ckinunission,  by  the  Di\ision  of 
.Market  Regulation,  pursuant  to  delegated 
auLhorify. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Dor:.  54-22660  Filed  9-13-94:  8:45  am| 
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Self-Regulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  3  to  a  Proposed 
Rule  Change  by  the  Pacific  Stock 
Exchange,  Inc.,  Relating  to  the  Listing 
of  Options  and  Long-Term  Options  on 
the  Telegraph  Ltd.  Israel  Index 

Si'pietnlwrH.  1994. 
I.  Introduction 

On  June  13. 1994.  the  Pacific  Stock 
Exchange.  Inc.  ["PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of 
index  options  on  the  Telegraph  Ltd. 
Israel  Index  ("Israel  Index"  or 
"Index").''  The  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  June  27, 1994.  and 
Amendment  No.  2  on  June  28.  1994.* 
Notice  of  the  proposal  and  of 


'  15  U.S.C.  7Bs(b)(l)(1988K 

'  17  CFR  240.19b-4  (1992). 

^The  name  of  the  Index,  as  originally  proposed, 
was  the  "PSE  Israel  Index."  See  Amendment  No.  3. 
j'n/ra  notf  6. 

*  In  Amendment  No.  1 ,  the  Exchange  proposed  to: 
(1)  reconfigure  the  Index  so  that  it  is  initially 
composed  of  12  components:  (2)  provide  that  the 
Index  will  be  equal  dollar-weighted  instead  of 
capitalization-weighted,  as  originally  proposed:  and 
(3|  provide  that  any  security  added  to  the  Index 
must  be  a  security  that  is  traded  in  the  United  States 
either  on  a  securities  exchange  or  as  a  National 
Market  security  traded  through  N<(sdaq.  See  Letter 
from  Michael  Pierson.  Senior  Attorney.  PSE.  to 
Brad  Ritter.  Attorney.  Office  of  Market  Supervision 
("OMS").  Division  of  Market  Regulation 
("Division").  Commission,  dated  )une  24.  1994.  In 
Amendment  No.  2.  the  PSE  proposed:  (1 )  to 
maintain  the  Index  so  that  at  least  85%  of  the  Index, 
by  weight,  and  at  least  80%  of  the  number  of 
components  of  the  Index  are  eligible  for 
standardized  options  trading  pursuant  to  PSE  Rule 
3.6;  (2)  to  clarify  that  any  replacement  securitiec 
will  be  securities  representing  Israeli  companie*: 
and  (3)  to  consider  the  market  capitalization, 
liquidity,  volatility,  and  name  recognition  of 
proposed  replacement  securities  for  the  Index.  See 
Letter  from  Michael  Pierson,  Senior  Attorney,  PSE. 
to  Brad  Ritter.  Attorney,  OMS,  Division, 
Commission,  dated  June  28, 1994. 


Amendment  Nos.  1  and  2  appeared  in 
the  Federal  Register  on  July  26.  1994.» 
On  September  6.  1994.  the  Exchange 
filed  Amendment  No.  3  to  the  proposed 
rule  change;^  No  comment  letters  were 
received  on  the  proposed  rule  change. 
This  order  approves  the  Exchange's 
proposal,  as  amended. 

II.  Description  of  Proposal 

A.  General 

The  PSE  proposes  to  list  for  trading 
.options  on  the  Israel  Index,  a  new 
securities  index  developed  by  the  PSE 
and  based  on  IsraeH  stocks  and  ADRs' 
that  are  traded  on  the  American  Stock 
Exchange  ("Amex").  the  New  York 
Stock  Exchange  ("NYSE"),  or  are 
National  Market  ("NM")  securities 
traded  through  Nasdaq.  The  PSE  also 
proposes  to  hst  long-term  options  on  the 
full-value  Index  ("Israel  LEAPS"  or 
"hidex  LEAPS").8  Israel  LEAPS  will 
trade  independent  of  and  in  addition  to 
regular  Israel  Index  options  traded  on 
the  Exchange.^  however,  as  discussed 
.below,  position  and  exercise  limits  of 
Index  LJEAPS  and  regular  Index  options 
will  be  aggregated. 

B.  Composition  of  the  Index 

The  Index  was  designed  by  the 
Exchange  and  is  presently  based  on 
securities  repres!>nting  12  Israeli 
companies  that  the  Exchange  believes 
are  representative  of  the  Israeli 


•'See  Securities  Exchange  Act  Release  No.  3*410 
Uuly  20.  19941.  59  FR  38007  (July  26.  1994). 

"  In  Amendment  No.  3.  the  PSE  proposes  to:  (1 ) 
change  the  name  of  the  Index  to  the  "Telegraph  Ltd. 
Israel  Index; "  (2)  clarify  that  all  present  and  future 
components  of  the  Index  will  be  subject  to  laM  sale 
reporting  pursuant  to  Rule  11Aa3-l  of  the  Act;  (3) 
provide  that  the  Index  will  be  initialized  at  a  level 
of  150  as  of  the  close  of  trading  on  May  31.  1994. 
rather  than  at  200  as  originally  proposed:  and  (4) 
change  the  Index  cycle  from  the  January  cycle  to 
the  March  cycle.  See  Letter  from  Michae!  ["ierson. 
Senior  Attorney.  Market  Regulation,  PSE.  to  Brad 
Ritter.  Attorney.  Office  of  Market  Supervision. 
Division  of  Market  Regulation,  Commission,  dated 
Septembers.  1994  ("Amendment  No.  3"). 

"  .^n  ADR  is  a  negotiable  receipt  which  is  issued 
by  a  depositary,  generally  a  bank,  reprewniing 
slmres  of  a  foreign  issuer  that  have  been  deposiied 
and  are  held,  on  behalf  of  holders  of  the  ADf4s.  at 
a  custodian  bank  in  u'le  foreign  issuer's  home 
country.  See  discussion  of  standards  for  ADR 
components,  infra  notes  10  and  27. 

"  LEAPS  ue  long-term  index  option  serins  that 
expire  from  twelve  to  thirty-six  months  from  their 
date  of  issuance.  See  PSE  Rule  6.4(d). 

'According  to  the  PSE.  the  Israel  Index 
represenU  a  segment  of  the  U.S.  equity  market  thai 
is  not  currently  represented  in  the  derivative 
markets  and.  as  such,  the  PSE  concludes,  should 
offer  investors  a  Iow<ost  inaaiu  of  achieving 
diversification  of  their  portfolios  toward  or  away 
from  Israeli  securities.  The  PSE  b«lieve8  the  Index 
will  provide  retail  and  institutional  investors  witti 
a  means  of  benefitting  from  their  forecasts  of  the 
performance  of  Israeli  securities.  Options  on  the 
Index  also  can  be  utilized  bj-  portfolio  managers 
and  investors  as  a  means  of  hedging  the  risks  of 
investing  in  Israeli  securities. 
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economy,  all  of  which  trade  in  the  U.S. 
as  either  stocks  or  ADRs.  Ten  of  these 
securities  currently  trade  through 
Nasdaq  as  NM  securities,  one  trades  on 
the  NYSE,  and  one  trades  on  the  Amex. 
The  Index  is  equal  dollar-weighted  and 
will  be  calculated  on  a  real-time  basis 
using  last  sale  prices. 

As  of  May  31. 1994.  the  market 
capitalizations  of  the  individual 
securities  in  the  Index  ranged  from  a 
high  of  $1.22  billion  to  a  low  of  $59.03 
million,  with  an  average  capitalization 
of  $386  million.  The  market 
capitahzation  of  all  the  securities  in  the 
Index  was  $4.63  billion.  The  total 
number  of  shares  outstanding  for  the 
securities  in  the  Index  ranged  from  a 
high  of  60.74  million  shares  to  a  low  of 
9.37  million  shares.  The  average 
monthly  trading  volume  in  the  U.S.  of 
the  securities  in  the  Index,  for  the  six- 
month  period  between  December  1. 
1993,  and  May  31, 1994,  ranged  from  a 
high  of  9.98  million  shares  per  month  to 
a  low  of  726,667  shares  per  month. 
Lastly,  because  the  Index  is  equal 
dollar-weighted,  each  component 
accounts  for  8.33%  of  the  Index's  total 
value  and  thus,  no  five  components 
accounted  for  more  than  41.65%  of  the 
total  weight  of  the  Index. 

C.  Maintenance 

The  Index  will  be  maintained  by  the 
PSE.  The  PSE  may  change  the 
composition  of  the  Index  at  any  time, 
subject  to  compliance  with  the 
maintenance  criteria  discussed  herein. 
to  reflect  the  conditions  in  the  market 
for  Israeli  securities.  If  it  becomes 
necessary  to  replace  an  Index 
component,  the  Exchange  represents 
that  it  will  only  add  new  Israeli 
component  securities  that  are  traded  in 
the  U.S.  securities  markets  and  will  take 
into  account  a  security's  capitalization, 
liquidity,  volatility,  and  name 
recognition  of  the  proposed 
replacement.  Further.  Index 
components  may  be  replaced  in  the 
event  of  certain  corporate  events,  such 
as  takeovers  or  mergers,  that  change  the 
nature  of  the  security.  If.  however,  the 
Exchcinge  determines  to  increase  the 
number  of  Index  component  securities 
to  greater  than  16  or  reduce  the  number 
of  Index  component  securities  to  fewer 
than  nine,  the  proposal  provides  that 
the  PSE  will  submit  a  rule  filing  with 
the  Commission  pursuant  to  Section 
19(b)  of  the  Act.  In  addition,  in  choosing 
replacement  securities  for  the  Index,  the 
-  PSE  will  be  required  to  ensure  that  at 
least  85%  of  the  weight  of  the  Index  and 
at  least  80%  of  the  number  of 
components  continues  to  be  made  up  of 
securities  that  are  ehgible  for 


standardized  options  trading.'^'  Finally, 
the  PSE  will  be  required  to  ensure  that 
each  component  of  the  Index  is  subject 
to  last  sale  reporting  pursuant  to  Rule 
llAa3-loftheAct." 

D.  Applicability  of  PSE  Rules  Regarding 
Index  Options 

Except  as  modified  by  this  order,  PSE 
Rules  6  and  7  will  be  applicable  to  Israel 
Index  options  and  Index  LEAPS.  Those 
rules  address,  among  other  things,  the 
applicable  position  and  exercise  limits, 
policies  regarding  trading  halts  and 
suspensions,  and  margin  treatment  for 
narrow-based  index  options. 

E.  Calculation  of  the  Index 

The  Israel  Index  is  an  equal  dollar- 
weighted  index  and  reflects  changes  in 
the  prices  of  the  Index  component 
securities  relative  to  the  Index's  base 
dateofMay  31,  1994. 

The  Index  will  be  calculated  using  an 
"equal  dollar- weigh  ting"  methodology 
designed  to  ensure  that  each  of  the 
component  securities  are  represented  in 
approximately  "equal"  dollar  amounts 
in  the  Index.  In  calculating  the  initial 
"equal  dollar-weighting"  of  component 
securities,  the  PSE,  using  closing  prices 
on  May  31, 1994,  calculated  the  number 
of  shares  that  would  represent  an 
investment  of  $83,333  in  each  of  the 
securities  contained  in  the  Index  (to  the 
nearest  whole  share).  The  value  of  the 
Index  equals  the  current  market  value 
(i.e.,  based  on  U.S.  primary  market 
prices)  of  the  assigned  number  of  shares 
of  each  of  the  securities  in  the  Index 
portfolio  divided  by  the  current  Index 
divisor.  The  Index  divisor  was  initially 


JMI 


<°Tbe  PSE's  options  listing  standards,  which  are 
unifonn  among  the  options  exchanges,  provide  that 
a  security  underlying  an  option  must,  among  other 
things,  meet  the  following  requirements:  (1)  the 
public  float  must  be  at  least  7,000,000  shares;  (2) 
there  must  be  a  minimum  of  2.000  stockholders:  (3) 
trading  volume  in  the  U.S.  must  have  been  at  least 
2.4  million  over  the  preceding  twelve  months;  and 
(4)  the  U.S.  market  price  must  have  been  at  least. 
S7.50  for  a  majority  of  the  business  days  during  the 
preceding  three  calendar  months.  See  PSE  Rule  3.6. 
With  respect  to  ADRs,  in  addition  to  the  above 
.standards:  (1]  the  Exchange  must  have  in  place  a 
comprehensive  surveillance  agreement  with  the 
primary  exchange  in  the  home  country  where  the 
security  underlying  the  ADR  is  traded;  or  (2)  the 
trading  volume  for  the  three  month  period 
preceding  the  date  of  listing  in  the  U.S.  markets  for 
ADRs  overlying  any  class  of  the  foreign  Issuer's 
common  stock  (on  a  share-equivalent  basis)  is  at 
least  50%  of  the  sum  of  the  (i)  combined  world- 
wide trading  volume  for  all  classes  of  the  foreign 
issuer's  common  stock,  and  (ii)  combined  trading 
volume  for  all  ADRs  overlying  any  of  these  classes 
of  stock;  or  (3)  the  SEC  must  otherwise  authorize 
the  listing.  In  addition,  the  percentage  of  the  world- 
wide trading  volume  for  the  security  underlying  an 
ADR  that  occurs  in  the  U.S.  ADR  market  must  meet 
a  maintenance  standard  of  30%  or  more  in  order  for 
options  on  that  particular  ADR  to  continue  to  be 
traded. 

■>  See  Amendment  No.  3,  supra  note  6. 


calculated  to  yield  a  benchmark  value  of 
150  at  the  close  of  trading  on  May  31, 
1994.^2  Each  quarter  thereafter, 
following  the  close  of  trading  on  the 
third  Friday  of  January,  April,  July  and 
October,  the  Index  portfolio  is  adjusted 
by  changing  the  number  of  shares  of 
each  component  security  so  that  each 
company  is  again  represented  in 
$83,333  "equal"  dollar  amounts.  If 
necessary,  a  divisor  adjustment  is  made 
to  ensure  continuity  of  the  Index's 
value.  The  newly  adjusted  portfolio 
becomes  the  basis  for  the  Index's  value 
on  the  first  trading  day  following  the 
quarterly  adjustment. 

The  Exchange  does  not  believe  that 
there  will  be  investor  confusion 
regarding  the  adjustments  because  they 
will  be  done  on  a  regular  and  timely 
basis,  with  adequate  advance  notice 
given.  An  information  circular  will  be 
distributed  to  all  Exchange  members 
notifying  them  of  the  quarterly  changes 
This  circular  will  also  be  sent  by 
facsimile  to  the  Exchange's  contacts  at 
the  major  options  firms,  mailed  to 
recipients  of  the  Exchange's  options- 
related  information  circulars,  and  made 
available  to  subscribers  of  the  Options 
News  Network.  In  addition,  the 
Exchange  will  include  in  its 
promotional  and  marketing  materials  for 
the  Index  a  description  of  the  equal 
dollar-weighting  methodology. 

The  number  of  shares  of  each 
component  security  in  the  Index 
portfolio  will  remain  fixed  between 
quarterly  reviews  except  in  the  event  of 
certain  types  of  corporate  actions,  such 
as  the  payment  of  a  dividend,  other  than 
an  ordinary  cash  dividend,  stock 
distributions,  stock  splits,  reverse  stock 
splits,  rights  offerings,  or  a  distribution, 
reorganization,  recapitalization,  or  some 
such  similar  event  with  respect  to  an 
Index  component  security.  The  number 
of  shares  will  also  be  adjusted  in  the 
event  of  a  merger,  consolidation, 
dissolution  or  liquidation  of  art  issuer  of 
a  component  security.  When  the  Index 
is  adjusted  between  quarterly  reviews, 
the  number  of  shares  of  the  relevant 
security  in  the  portfolio  will  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  component 
security  replacement,  the  average  dollar 
value  of  the  remaining  portfolio 
components  will  be  calculated  and  that 
amount  invested  in  the  new  component 
security  to  the  neartst  whole  share.  In 
both  cases,  the  divisor  will  be  adjusted, 
if  necessary,  to  ensure  Index  continuity 


The  Index  value  for  purposes  of 
settling  outstanding  regular  Index 
options  and  Index  LEAPS  contracts 
upon  expiration  will  be  calculated 
based  upon  the  regular  way  opening 
sale  prices  for  each  of  the  Index's 
component  securities  in  their  primary 
market  on  the  last  trading  day  prior  to 
expiration.  In  the  case  of  securities 
traded  through  Nasdaq,  the  first 
reported  sale  price  will  be  used.  Once 
all  of  the  component  securities  have 
opened,  the  value  of  the  Index  will  be 
determined  and  that  value  vdll  be  used 
as  the  final  settlement  value  for  expiring 
Index  options  contracts.  If  any  of  the 
component  securities  do  not  open  for 
trading  on  the  last  trading  day  before 
expiration,  then  the  prior  trading  day's 
(i.e.,  normally  Thursday's)  last  sale 
price  will  be  used  in  the  Index 
calculation.  In  this  regard,  before 
deciding  to  use  Thursday's  closing 
value  of  a  component  security  for 
purposes  of  determining  the  settlement 
value  of  the  Index,  the  PSE  will  wait 
until  the  end  of  the  trading  day  on 
expiration  Friday. 

F.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cash-settled,  European-style 
options.  1^  Standard  options  trading 
hours  (9:30  a.m.  to  4:15  p.m.  Eastern 
Standard  time)  will  apply  to  the 
contracts.  The  Index  multiplier  will  be 
100.  The  strike  price  interval  will  be 
S2.50  for  Index  options  with  a  duration 
of  one  year  or  less  to  expiration.  If. 
however,  the  value  of  the  Index  rises  to 
200  or  greater,  the  Exchange  will  use 
strike  prices  at  $5.00  intervals.  In 
addition,  pursuant  to  PSE  Rule  6.4, 
there  may  be  up  to  six  expiration 
months  outstanding  at  any  given  time. 
Specifically,  there  may  be  up  to  three 
expiration  months  from  the  March, 
June,  September,  and  December  cycle  '■* 
plus  up  to  three  additional  near-term 
months  so  that  the  two  nearest  term 
months  will  always  be  available. 

Furthermore,  the  options  on  the  Index 
will  expire  on  the  Saturday  following 
the  third  Friday  of  the  expiration  month 
("Expiration  Friday").  Accordingly, 
since  options  on  the  Index  will  settle 
based  upon  opening  prices  of  the 
component  securities  on  the  last  trading 
day  before  expiration  (normally  a 
Friday),  the  last  trading  day  for  an 
expiring  Index  option  series  will 
normally  be  the  second  to  the  last 
business  day  before  expiration  - 
(normally  a  Thursday). 


Finally,  the  proposal  also  provides 
that  the  Exchange  may  list  long-term 
Index  options  that  expire  from  12  to  36 
months  from  listing  based  on  the  full- 
value  Israeli  Index.  Exchange  rules 
regarding  strike  price  intervals  bid/ask 
differentials,  and  continuity  shall  not 
apply  to  such  series  until  the  time  to 
expiration  is  less  than  12  months.'s 

G.  Position  and  Exercise  Umits,  Margin 
Requirements,  and  Trading  Halts 

Exchange  rules  that  are  applicable  to 
the  trading  of  options  on  narrow-based 
indexes  will  apply  to  the  trading  of 
Israel  Index  options  and  Israel  Index 
LEAPS.  Specifically,  Exchange  rules 
governing  margin  requirements,'^ 
position  and  exercise  limits,^'  and 
trading  halt  procedures  '^  that  are 
applicable  to  the  trading  of  narrow- 
based  index  options  will  apply  to 
options  traded  on  the  Index. 

H.  Surveillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  vdll  also 
be  used  to  monitor  trading  in  regular 
Index  options  and  in  Index  LEAPS. 
These  procedures  include  complete 
access  to  trading  activity  in  the 
underlying  securities.  Further,  the 
Intermarket  Surveillance  Group 
Agreement,  dated  July  14. 1983,  as 
amended  on  January  29,  1990,  will  be 
applicable  to  the  trading  of  options  on 
the  Index. '« 


«»W. 


"A  European-style  option  can  be  exercised  only 
during  a  specifled  period  before  the  option  expires. 
"See  Amendment  No.  3.  supra  note  6, 


"See  PSE  Rule  6.4(d). 

•"Pursuant  to  PSE  Rule  7.16.  the  margin 
requirements  for  the  Index  options  will  be:  (1)  for 
short  options  positions.  100%  of  the  current  market 
value  of  the  options  contract  plus  20%  of  the 
underlying  aggregate  Index  value,  less  any  out-of- 
the-money  amount,  with  a  minimum  requirement  of 
the  options  premium  plus  10%  of  the  underlying 
Index  value;  and  (Z)  for  long  options  positions, 
100%  of  the  options  premium  paid. 

■'Pursuant  to  PSE  Rules  7.6  and  7.7,  respectively, 
the  position  and  exercise  limits  for  the  Index 
options  will  be  7.500  contracts,  unless  the  Exchange 
determines,  pursuant  to  Rules  7.6  and  7.7,  tliat  a 
lower  limit  is  warranted. 

'•Pursuant  to  PSE  Rule  7.11,  the  trading  on  the 
PSE  of  Index  options  may  be  halted  or  suspended 
whenever  trading  in  underlying  securities  whose 
weighted  value  represents  more  than  20%  of  the 
Index  value  are  halted  or  suspended. 

"The  Intermarket  Surveillance  Group  ("ISG") 
was  formed  on  July  14, 1983  to,  among  other  things, 
coordinate  more  effectively  surveillance  and 
investigative  information  sharing  arrangements  in 
the  stock  and  options  markets.  See  Intermarket 
Surveillance  Group  Agreement.  July  14,  1983.  The 
most  recent  amendment  to  the  ISG  Agreement, 
which  incorporates  the  original  agreement  and  all 
amendments  made  thereafter,  was  signed  by  ISG 
members  on  )anuary  29,  1990.  See  Second 
Amendment  to  the  Intermarket  Surveillance  Group 
Agreement.  January  29. 1990.  The  members  of  the 
ISG  are:  the  Amex;  the  Boston  Stock  Exchange,  Inc.: 
the  Chicago  Board  Options  Exchange,  Inc.;  the 
Chicago  Stock  Exchange.  Inc.:  the  National 
Association  of  Securities  Dealers,  Inc.  ("NASD"); 
-the  NYSE;  the  PSI;  and  the  Philadelphia  Stock 


III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5). 20 
Specifically,  the  Commission  finds  that 
the  trading  of  Israeli  Index  options, 
including  Index  LEAPS,  will  ser\e  to 
promote  the  public  interest  and  help  to 
remove  impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  a  means  of  hedging  exposure  to 
market  risk  associated  with  Israeli 
securities.  2' 

The  trading  of  options  on  the  Israel 
Index,  including  Index  LEAPS, 
however,  raises  several  concerns, 
namely  issues  related  to  index  design, 
customer  protection,  surveillance,  and 
market  impact.  The  Commission 
believes,  for  the  reasons  discussed 
below,  that  the  PSE  adequately  has 
addressed  these  concerns. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the  Lsraeli 
Index  is  a  narrow-based  index.  The 
Israel  Index  is  composed  of  only  12 
securities,  all  of  which  represent  Israeli 
companies.  Accordingly,  in  light  of  the 
limited  number  of  securities  in  the 
Index,  the  Commission  believes  it  is 
proper  to  classify  the  Israeli  Index  as 
narrow-based  and  apply  PSE's  rules 
governing  narrow-based  index  options 
to  trading  in  the  Index  options. -2 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the  Index's 
component  securities  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  overwhelming 


Exchange,  Inc.  Because  of  potential  opportunities 
for  trading  abuses  involving  stock  index  futures, 
stock  options,  and  the  underlying  stock  and  the 
need  for  greater  sharing  of  surveillance  information 
for  these  potential  intermarket  trading  abuses,  the 
major  stock  index  futures  exchanges  (e.g.,  the 
Chicago  Mercantile  Exchange  and  the  Chicago 
Board  of  Trade)  joined  the  ISG  as  affiliate  members 
in  1990 

J'>15U.S.C78f(b)(5)(1988). 

2'  Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  e  finding  would  be 
diiTiciilt  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
ftarticipants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  Index  options  and  Index  LEAPS  will 
provide  investors  with  a  hedging  vehicle  that 
should  reflect  the  overall  movement  of  Israeli 
securities  in  the  U.S.  securities  markets. 

"See supra  notes  16  through  18,  and 
accompanying  text. 


47198  Federal  Register  /  Vol.  59,  No.  177  /  Wednesday.  September  14.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  177  /  Wednesday,  September  14.  1994  /  Notices  47197 


majority  of  the  components  that 
comprise  the  Index  are  actively  traded, 
with  an  average  monthly  trading  volume 
for  the  period  from  December  1. 1993 
through  May  31,  1994,  ranging  from  a 
high  of  9.98  million  shares  per  month  to 
a  low  of  726,667  shares  per  month. 
Secondly,  the  market  capitalizations  of 
the  securities  in  the  Index  are  very  large, 
ranging  from  a  high  of  $1.22  bilUon  to 
a  low  of  $59.03  million  as  of  May  31, 
1994,  with  an  average  capitalization  of 
$386  miUion.  Third,  although  the  Index 
is  only  composed  of  12  component 
securities,  no  one  particular  security  or 
group  of  securities  dominates  the  Index. 
Specifically,  because  the  Index  is  equal 
dollar-weighted,  each  component 
security  accounts  for  only  8.33%  of  the 
total  weight  of  the  Index.  Fourth,  at  least 
85%  of  the  securities  in  the  Index,  by 
weight,  and  at  least  80%  of  the  number 
of  components  of  the  Index,  must  be 
eligible  for  standardized  options 
trading.  This  proposed  maintenance 
requirement  will  ensure  that  the  Index 
is  substantially  comprised  of  options 
eligible  securities.  Fifth,  if  the  PSE 
increases  the  nimiber  of  component 
securities  to  more  than  16  or  decreases 
that  number  to  less  than  nine,  the  PSE 
will  be  required  to  seek  Commission 
approval  pursuant  to  Section  19(b)(2)  of 
the  Act  before  listing  new  strike  price  or 
expiration  month  series  of  Israeli  Index 
options  and  Index  LEAPS.  This  will 
help  protect  against  material  changes  in 
the  composition  and  design  of  the  Index 
that  might  adversely  affect  the  PSE's 
obligations  to  protect  investors  and  to 
maintain  fair  and  orderly  markets  in 
Israeli  Index  options  and  Index  LEAPS. 
Sixth,  the  PSE  will  be  required  to  ensure 
that  each  component  of  the  Index  is 
subject  to  last  sale  reporting  pursuant  to 
Rule  llAa3-l  of  the  Act."  This  will 
further  reduce  the  potential  for 
manipulation  of  the  value  of  the  Index. 
Finally,  the  Commission  believes  that 
the  expense  of  attempting  to  manipulate 
the  value  of  the  Israeb  Index  in  any 
significant  way  through  trading  in 
component  stocks,  ADRs,  or  securities 
underlying  ADRs  (or  options  on  those 
securities)  coupled  with,  as  discussed 
below,  existing  mechanisms  to  monitor 
trading  activity  in  those  securities,  will 
help  deter  such  illegal  activity. 

In  addition,  the  Commission  does  not 
believe  that  the  fact  that  the  Index  is 
equal  dollar-weighted  instead  of  market- 
weighted  or  price-weighted  results  in 
the  Index  being  readily  susceptible  to 
manipulation.  Because  the  use  of  an 
equal  dollar-weighting  method  could 
give  securities  with  relatively  small 
floats  or  prices  a  greater  weight  in  the 


Index  than  if  the  Index  were 
capitalization  weighted  or  price 
weighted,  the  Commission  is  concerned 
that  this  calculation  method  could  make 
the  Index  more  readily  susceptible  to 
manipulation.  The  PSE,  however,  has 
developed  several  composition  and 
maintenance  criteria  for  the  Index  that 
the  Commission  believes  will  minimize 
the  possibility  that  the  Index  could  be 
manipulated  through  trading  in  less 
actively  traded  securities  or  securities 
with  smaller  prices  or  floats.  First,  after 
each  quarterly  rebalancing,  the  PSE 
proposal  requires  that  85%  of  the 
weighting  of  the  Index  and  80%  of  the 
number  of  components  of  the  Index  be 
accounted  for  by  securities  that  are 
eligible  for  standardized  options 
trading.  The  Commission  believes  that 
this  requirement  will  ensure  that  the 
Index  will  be  almost  entirely  made  up 
of  securities  with  large  public  floats  that 
are  actively  traded,  thus  reducing  the 
likelihood  that  the  Index  could  be 
manipulated  by  abusive  trading  in  the 
smaller  securities  contained  in  the 
Index.  Secondly,  the  Commission 
believes  that  the  quarterly  rebalancing 
of  the  Index  will  further  serve  to  reduce 
the  susceptibility  of  the  Index  to 
manipulation.  Through  the  quarterly 
rebalancing,  any  "overweight" 
component  security  2«  will  be  brought 
back  into  line  with  the  other  securities, 
thus  ensuring  that  less  capitalized 
securities  do  not  become  excessively 
weighted.  Third,  because  the  Index  is 
narrow-based,  the  applicable  position 
and  exercise  limits  and  margin 
requirements  v^rill  further  reduce  the 
susceptibility  of  the  Index  to 
manipulation.  Lastly,  the  PSE  will  only 
add  new  component  securities  to  the 
Index  that  are  representative  of  the 
Israeli  economy,  are  traded  in  the  U.S., 
are  subject  to  last  sale  reporting 
pursuant  to  Rule  llAa3-l  of  the  Act, 
and,  as  discussed  above,  the  PSE  will 
take  into  account  a  secujity's 
capitalization,  liquidity,  and  volatility 
before  adding  the  security  to  the  Index. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Israeli 
Index  options  (including  Israel  LEAPS), 
can  commence  on  a  national  securities 
exchange.  The  Commission  notes  that 


the  trading  of  standardized  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  The  special 
risk  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  Index  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  options  currently 
traded  on  the  PSE,  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investors  in  Israel  Index  options  and 
Israel  Index  LEAPS. 

The  Commission  also  has  some 
concern  that  the  quarterly  rebalancing  of 
the  Index  could  result  in  investor 
confusion  because  the  number  of  shares 
of  each  component  security  in  the  Index 
could  fluctuate  each  quarter.  Such 
fluctuation,  among  other  things,  could 
make  it  difficult  for  investors  to 
maintain  any  corresponding  cash 
positions  in  the  securities  underlying 
the  Index.  The  Commission,  however, 
does  not  believe  that  the  quarterly 
rebalancing  will  result  in  dramatic 
changes  in  the  weightings  of  the 
component  securities.  Moreover,  the 
Commission  believes  the  benefits  to  be 
derived  from  using  a  quarterly 
rebalancing  will  more  than  offset  the 
potential  confusion  for  investors. 
Specifically,  the  Commission  believes 
the  quarterly  rebalancing  will  ensure 
that  no  security  or  group  of  securities 
will  have  a  disproportionate  impact  on 
the'Index.  Additionally,  the 
Commission  has  approved  several 
indexes  that  use  an  eqtial  dollar- 
weighting  system  and  has  not  been 
made  aware  of  any  problems  with 
respect  to  investor  confusion  arising 
from  the  use  of  this  weighting  method. 2*' 

Finally,  the  PSE  has  developed 
procedures  to  ensure  that  investors  are 
adequately  notified  of  ainy  changes  due 
to  the  quarterly  rebalancing  of  the 
Index.  In  particular,  the  PSE  represents 
that  it  will  send  informational  circulars 
to  its  members  notifying  them  of  any    - 
changes  to  the  Index  as  a  result  of  the 
quarterly  rebalancing  prior  to  the 
implementation  of  those  changes.  In 
addition,  the  PSE  has  stated  that  it  will 
include  a  description  of  the  equal 
dollar-weighting  methodology  in  all  its 
promotional  and  marketing  materials  for 


the  Index.  The  Commission  believes 
these  procedures  should  help  to  avoid 
any  investor  confusion,  while  providing 
important  information  about  the  special 
characteristics  of  the  Index. 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  security 
index  derivative  product  and  the 
exchange(s)  trading  the  securities 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  security  index 
product  less  readily  susceptible  to 
manipulation.26  in  this  regard,  the  PSE, 
NYSE,  Amex,  and  NASD  are  all 
members  of  the  ISO,  which  provides  for 
the  exchange  of  all  necessary 
surveillance  information.^'  Further,  as 
to  present  and  future  ADR  components 
of  the  Index,28  either  the  Exchange  will 
have  comprehensive  surveillance 
sharing  agreements  with  tlie  primary 
foreign  markets  for  the  securities 
underlying  the  ADRs  or  the  U.S.  will  be 
the  relevant  market  for  surveillance 
purposes. 29 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  Israel  Index 
options,  including  Index  LEAPS,  on  the 
PSE  will  not  adversely  impact  the 
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• '  Spp  .Amendment  No.  3.  supra  note  6. 


"  .\  security  would  be  "overweighl"  If  its  weight 
in  the  Index  were  greater  than  th(>  average  weight 
of  all.of  the  securities  in  the  Index.  This  would 
occur,  for  example,  if  the  price  of  a  component 
security  signiHcantly  increased  relative  to  the  other 
securities  in  the  Index  during  a  particular  quarter 
and  prior  to  the  rebalancing. 


'"■  See.  eg..  Securities  Exchange  Act  Release  Nos. 
3U45  (September  28, 1992).  57  FR  45844  (Octob«T 
5.  1992)  (options  on  the  Amex  Biotechnology 
Index);  and  33720  (March  7,  1994),  59  FR  11630 
(March  1 1 .  1994)  (options  on  the  Amex  Natural  Gas 
Indfx). 


*" Securities  Exchange  Act  Release  No.  31243 
(September  28.-1992).  57  FR  45849  (October  5. 
1992). 

^■See  note  19,  supra.  If  the  prices  of  the  ADR 
components,  or  the  composition  of  the  Index, 
should  change  so  that  greater  than  20%  of  the 
weight  of  the  Index  would  be  represented  by  ADRs 
whose  underlying  securities  were  no!  t.he  subject  of 
a  comprehensive  surveillance  sharing  agreement 
with  the  CBOE.  then  it  would  be  difficult  for  the 
Commission  to  reach  the  conclusions  reached  in 
this  order  and  the  Commission  would  have  to        » 
determine  whether  it  would  be  suitable  for  the 
Exchange  to  continue  to  trade  options  on  this  Index. 
The  CBOE  should,  accordingly,  notify  the 
Commission  immediately  if  more  than  20%  of  the 
numerical  value  of  the  Index  is  represented  by 
-ADRs  whose  underlying  securities  are  not  subject 
to  a  comprehensive  surveillance  sharing  agreement. 
Such  a  change  in  the  current  relative  weights  of  the 
Index  or  in  the  composition  of  the  Index  may 
warrant  the  submission  of  a  rule  filing  pursuant  to 
Section  19  of  the  Act.  In  determining  whether  a 
particular  ADR  is  subject  to  a  comprehensive 
surveillance  sharing  agreement  see.  e.g..  Securities 
Exchange  Act  Release  Nos.  31531  (November  27. 
1992),  57  FR  57250  (December  3.  1992):  and  33554 
(January  31,  1994).  59.FR  5622  (February  7.  1994). 

^"Presently,  Teva  Pharmaceuticals  is  the  only  ' 
.\DR  component  of  the  Index. 

*'See  Securities  Exchange  Act  Release  Nos. 
31530  (November  27. 1992)  57  FR  57262  (December 
3. 1992);  and  33551  (January  31.  1994);  59  FR  5631 
(February  7. 1994).      " 


underlying  securities  markets.  ^°  First, 
as  described  above,  for  the  most  part,  no 
one  security  or  group  of  securities 
dominates  the  Index.  Second,  because  at 
least  85  of  the  numerical  value  of  the 
Index  and  at  least  80%  of  the 
components  of  the  Index  must  be 
accounted  for  by  securities  that  meet  the 
Exchange's  options  listing  standards, 
and  because  each  of  the  component 
securities  must  be  subject  to  last  sale 
reporting  pursuant  to  Rule  llAa3-l  of 
the  Act,  the  component  securities 
generally  will  be  actively-traded,  highly- 
capitalized  securities.  Third;  the  7,500 
contract  position  and  exercise  limits 
applicable  to  Index  options  and  Index 
LEAPS  will  serve  to  minimize  potential 
manipulation  and  market  impact 
concerns. 

Lastly,  the  Commission  believes  that 
setthng  expiring  Israeli  Index  options 
(including  Index  LEAPS)  based  on  the 
opening  prices  of  component  securities 
is  consistent  with  the  Act.  As  noted  in 
other  contexts,  valuing  options  for 
exercise  settlement  on  expiration  based 
on  opening  prices  rather  than  closing 
prices  may  help  reduce  adverse  effects 
on  markets  for  securities  underlying 
options  on  the  Index,  ^i 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  3  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  fibng  thereof  in 
the  Federal  Register  in  order  to  allow 
the  Exchange  to  list  without  delay 
options  on  the  Index.  Specifically,  the 
Commission  believes  that  the  proposal 
changing  the  name  of  the  Index  to  the 
Telegraph  Ltd.  Israel  Index,  initializing 
the  value  of  the  Index  at  a  level  of  150, 
and  changing  the  Index  cycle  to  the 
March  cycle,  are  non-substantive 
changes  that  will  not  alter  the  terms  of 
the  Index  options,  as  discussed  herein, 
and  will  not  cause  investor  confusion 
because  the  changes  are  being  made 
prior  to  the  beginning  of  dissemination 
of  the  Index  value  and  prior  to  trading 
of  the  Index  options  and  Index  LEAPS. 
Additionally,  the  clarification  that  all 
components  of  the  Index  must  be 
subject  to  last  sale  reporting  pursuant  to 
Rule  11  Aa3-1  of  the  Act  should  help  to 


"In  addition,  the  PSE  has  represented  that  the 
PSE  and  the  OPRA  have  the  necessary  systems 
capacity  to  support  those  new  series  of  index 
options  that  would  result  from  the  introduction  of 
Index  options  and  Index  LEAPS.  See  Letter  from 
Michael  Pierson,  Senior  Attorney,  Market 
Regulation,  from  Michael  Pierson,  Senior  .'Attorney. 
Market  Regulation.  PSE,  to  Brad  Ritter.  Attorney. 
OMS.  Division,  Commission,  dated  August  10. 
1994;  and  Memorandum  from  Joe  Corrigan, 
Executive  Director.  OPRA,  to  Kim  Koppien.  PSE. 
dated  August  5.  1994. 

"See  Securities  Exchange  Act  Release  No.  30944 
(July  21,  1992).  57  FR  33376  (July  28,  1992). 


ensure  that  current  pricing  information 
regarding  the  components  of  the  Index 
v«ll  be  available,  tbereby  minimizing 
any  potential  for  manipulation  of  the 
Index.  Accordingly  the  Commission 
believes  that  good  cause  exists  for 
approving  Amendment  No.  3  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
3.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  UTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PSE.  All  submissions  should  refer  to  the 
File  Number  SR-PSE-94-15  and  should 
be  submitted  by  [insert  date  21  days 
after  the  date  of  this  publication). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  ^-  that  the 
proposed  rule  change  (SR-PSE-94-15). 
as  amended,  is  approved. 

For  the  Coir.mission,  by  the  Division  of 
Market  Regulation,  pui^uant  to  delegated 
authority. " 

Mai^arvt  H.  McFarland, 
Deputy  Secretan. 

|FR  Doc.  94-227.31  Filed  9-13-94;  8:45  am) 
BILUNG  CODE  BOIO-OI-M 

[Release  No.  IC-20541;  File  No.  812-9048) 

Chubb  Life  Insurance  Company  of 
America,  et  al. 

Septembers,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Chubb  Life  Insurance 
Company  of  America  ("Chubb  Life"),  for 


"  15  U.S.C.  78s(b)(2)  (1988). 
^'17  CFR  200.3O-3(a)(12)  (1993). 
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itself  and  on  behalf  of  its  Chubb 
Separate  Account  VA-1  ("Chubb 
Separate  Account"),  The  Colonial  Life 
Insurance  Company  of  America 
("Colonial  Life"),  for  itself  and  on  behalf 
of  its  Colonial  Separate  Account  VA-2 
("Colonial  Separate  Account"),  and 
Chubb  Securities  Corporation  ("Chubb 
Securities").  (Chubb  Life,  Chubb 
Separate  Account.  Colonial  Life. 
Colonial  Separate  Account  and  Chubb 
Securities  shall  be  referred  to  herein 
collectively  as  the  "Applicants.") 
RELEVANT  1M0  ACT  SECTIONS:  Order 
requested  under  Section  6(c]  of  the  1940 
Act.  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  thereunder. 
SUMMARY  OF  APPUCATION:  The 
Applicants  seek  an  order  to  the  extent 
necessary  to  permit  the  issuance  and 
sale  of  certain  individual  flexible 
payment  deferred  variable  annuity 
contracts  (the  "Contracts")  with  the 
deduction  of  a  mortality  risk  charge  and 
an  expense  risk  charge. 
FILING  DATE:  The  application  was  filed 
initially  on  June  7. 1994.  An  amended 
and  restated  application  was  filed  on 
September  1, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  the  Applicants  with  a  copy  of 
the  request,  eithei^  personally  or  by  mail. 
Hearing  requests  must  be  received  by 
the  Commission  by  5:30  p.m.  on    . 
October  3. 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lavkryers.  by  certificate.  Hearing 
requests  should  state  the  nature  of  the 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC.  20549. 
Applicants,  One  Granite  Place,  Concord, 
NH,  03301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney.  Office  of 
Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application.  The  complete  Application 
is  available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  Chubb  Life  is  a  stock  life  insurance 
company  chartered  in  1903  under  the 


laws  of  Tennessee,  and  redomesticated 
under  the  laws  of  New  Hampshire  on 
July  1, 1991.  Chubb  Life  is  a  wholly- 
owned  subsidiary  of  the  The  Chubb 
Corporation,  a  New  Jersey  corporation, 
and  is  Ucensed  to  do  business  in  all 
states  except  New  York,  as  well  as  in 
Puerto  Rico,  the  U.S.  Virgin  Islands, 
Guam  and  the  District  of  Columbia.  The 
Chubb  Separate  Account  is  a  separate 
account  of  Chubb  Li  fie  established  under 
the  laws  of  New  Hampshire  for  the 
purpose  of  funding  variable  annuity 
contracts. 

2.  Colonial  Life,  a  wholly-owned 
subsidiary  of  Chubb  Life,  is  a  stock  life 
insurance  company  chartered  in  New 
Jersey  in  1897.  Colonial  Life  is  licensed 
to  do  business  in  all  fifty  states,  as  well 
as  in  Puerto  Rico,  the  U.S.  Virgin 
Islands,  and  the  District  of  Columbia. 
The  Colonial  Separate  Account  is  a 
separate  account  of  Colonial  Life 
established  under  the  laws  of  New 
Jersey  for  the  purpose  of  funding 
variable  annuity  contracts. 

3.  The  Chubb  Separate  Account  and 
the  Colonial  Separate  Account 
(collectively,  the  "Separate  Accounts") 
are  registered  with  the  Commission  as 
unit  investment  trust  series  investment 
companies  under  the  1940  Act.'  Each  of 
the  separate  Accounts  will  maintain  a 
separate  series  of  units  for  seven 
subaccounts  (the  "Divisions"),  each  of 
which  will  invest  its  assets,  without 
sales  charge,  in  a  corresponding 
investment  series  of  the  UST  Master 
Variable  Series,  Inc.  (the  "Fund"). 

4.  The  Contracts  are  individual 
fiexible  payment  deferred  variable  - 
annuity  contracts.  The  Contracts  may  be 
purchased  on  a  nontax-qualified  basis  or 
purchased  and  used  in  connection  with 
certain  plans  entitled  to  special  income 
tax  treatment  under  Section  408  of  the 
Internal  Revenue  Code.  The-  Contracts 
will  provide  for  the  accumulation  of 
capital  on  a  variable  basis  only;  no  fixed 
account  investment  option  is  offered 
prior  to  the  annuity  date.  Payment  of 
annuity  benefits  will  be  available  on  a 
fixed  or  a  variable  basis,  or  a 
combination  of  both. 

5.  Chubb  Life  and  Colonial  Life 
(collectively,  the  "Insurers")  will  deduct 
from  the  Separate  Accounts  an 
Administration  Charge  which  will  be  an 
amount  computed  and  deducted  daily, 
and  equal  on  an  annual  basis  to  0.05% 
of  the  total  assets  of  the  Separate 


'Contemporaneous  with  the  Rlingof  this 
application.  Chubb  Life  and  Colonial  Life  each  filed 
a  notice  of  registration  of  Form  N-aA  and  a 
registration  statement  on  Form  N-4  on  behalf  of  the 
Chubb  Separate  Account  and  the  Colonial  Separate 
Account,  respectively.  The  Contracts  will  be 
registered  under  the  Securities  Act  of  1933  by  such 
Forms  N-4. 


Accounts.  The  Administration  Charge 
will  be  imposed  prior  to  the  annuity 
date  and,  with  respect  to  reserves  held 
for  variable  annuity  payments,  on  and 
after  the  annuity  date.  The  deduction  of 
the  Administration  Charge  is  designed 
to  reimburse  the  Insurers  for  the  cost  of 
administrative  and  related  expenses, 
and  is  not  expected  to  be  a  source  of 
profit.  Although  administrative 
expenses  may  rise  in  the  future,  the 
Insurers  guarantee  that  they  will  not 
increase  the  amount  of  the 
Administration  Charge  for  outstanding 
Contracts. 

6.  Although  the  first  twelve  transfers 
in  a  Contract  year  will  be  free  of  charge, 
the  Insurers  will  assess  a  charge  of  S75 
for  the  thirteenth  and  each  subsequent 
transfer  in  a  given  Contract  year.  The 
Insurers  reserve  the  right  to  reduce  to 
eight  the  number  of  free  transfers  each 
Contract  year. 

7.  The  transfer  charge  is  designed  to 
compensate  the  Insurers  for  the 
administrative  costs  associated  with 
processing  e.xcessive  transfer  requests. 
The  transfer  charge  is  guaranteed  not  to 
increase  for  outstanding  Contracts.  The 
Insurers  reserve  the  right  to  modify  such 
charge,  however,  but  such  modification 
shall  apply  only  with  respect  to 
Contracts  established  after  the  effective 
date  of  such  modification. 

8.  The  Applicants  proposed  to  rely  on 
Rules  26a-l  and  6c-8(c)  under  the  1940 
Act  for  the  exemptive  relief  necessary  to 
permit  the  assessment  of  the 
Administration  Charge  and  the  transfer 
charge.  The  Insurers  do  not  expect  to 
recover  from  these  charges  any  amount 
in  excess  of  the  respective  Insurer's 
accimiulated  expenses  in  connection 
with  the  administrative  activities, for 
which  the  charges  will  be  assessed. 

9.  No  sales  charge  will  be  deducted 
from  the  purchase  payments  as  they  are 
made  to  the  Contracts.  Instead,  a         . 
contingent  deferred  sales  charge  (the 
"Withdrawal  Charge")  will  be  assessed 
in  some  cirounstances  when  a  partial 
withdrawal  is  made  from  a  Contract  or 
when  a  Contract  is  surrendered  before 
the  annuity  date.  The  Withdrawal 
Charge  is  designed  as  partial 
compensation  to  the  Insurers  for  the 
costs  of  selling  and  distributing  the 
Contracts. 

10.  For  up  to  four  withdrawals  per 
Contract  year,  the  Insurers  will  waive 
the  Withdrawal  Charge,  if  any,  on  an 
amount  (the  "Free  Withdrawal 
Amoimt")  up  to  10%  of  the  Contract 
value  as  of  the  valuation  date  that  a 
partial  withdrawal  or  surrender  request 
is  received,  Irss  any  previous 
withdrawals  during  the  same  Contract 
year  for  which  Withdrawal  Charges  are 
waived.  Any  unused  portion  of  the  Free 


Withdrawal  Amount  is  noncumulative 
and  will  not  apply  to  partial 
withdrawals  or  a  surrender  made  in 
subsequent  Contract  vears. 

11.  The  Withdrawa'l  Charge  will  be 
deducted  as  a  percentage  of  amounts 
withdrawn  in  a  Cxtntract  year  in  excess 
of  any  Free  Withdrawal  Amount.  The 
applicable  percentage  will  depend  upon 
when  the  purchase  payments  to  which 
the  partial  withdrawal  or  surrender  is 
deemed  attributable  is  made,  as 
indicated  in  the  following  schedule: 
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.Numtier  of  complete  years  from 
<Jate  of  purchase  payment 


0  to  1   .. 
Uto2 
2+  to  3 . 
3+ to  4 
4+ 


Charge  as  a 

percentage 

of  purchase 

payments 

withdrawn 


3.0 
3.0 
2.0 
1.0 
0.0 


The  oldest  previously  unliquidated 
purchase  payment  will  be  deemed  to 
have  been  liquidated  first,  then  the  next 
oldest  purchase  pavinent,  and  so  forth. 
Once  ell  purchase  payments  have  been 
liquidated,  additional  amounts 
surrendered  or  withdrawTi  will  not  be   - 
subject  to  a  Withdrawal  Charge. 
Withdrawal  Charges  will  never  exceed 
3. 07o  of  total  purchase  payments  made. 

1 2.  No  Withdrawal  Charge  will  be 
imposed  if  an  annuity  option  is  chosen 
or  for  amounts  withdrawn  in  connection 
with  a  systematic  withdrawal  program.. 
The  Withdrawal  Charge  also  may  be 
eliminated  when  the  Contracts  are 
issued  to  an  officer,  director,  employee 
or  retired  officer,  director  or  employee 
of  the  Insurers,  Chubb  Securities  or 
United  States  Trust  Company  of  New 
York,  the  investment  adviser  of  the 
Fund,  or  affiliates  of  such  companies. 

13.  The  Apphcants  propose  to  rely  on 
Rule  6c-8(b)  under  the  1940  Act  for  the 
exemptive  relief  necessary  to  permit 
imposition  of  tlie  Withdrawal  Charge. 

14.  The  Insurers  will  deduct  any 
premium  taxes  or  similar  state  or  local 
tax  attributable  to  a  Contract.  The 
Applicants  proposed  to  relay  on  Rule 
26a-2(d)  under  the  1940'Act  to  permit 
deduction  of  any  premium  taxes  &x)m 
the  assets  of  the  Separate  Accounts.  The 
Insurers  reserve  the  right  to  assess  a 
charge  for  any  effect  which  the  income, 
assets,  or  existence  of  the  Contracts,  the 
Separate  Accounts,  or  the  Divisions  may 
have  upon  the  Insurers'  federal  income 
tax.  should  such  taxes  be  incurred  by 
the  Insurers  in  connection  with  the 
operation  of  the  Separate  Accounts. 

15.  The  Insurers  will  compute  and 
deduct  daily,  as  part  of  the  net 
investment  Eactor  used  to  determine  that 


value  of  the  accumulation  units  and 
annuity  units  from  one  valuation  period 
to  the  next,  a  Mortality  Risk  Charge 
equal  on  an  annual  basis  to  0.55%  of  the 
total  assets  of  the  Separate  Accounts. 
The  Mortality  Risk  Charge  will  be 
assessed  prior  to  the  annuity  date  and. 
with  resf)ect  to  reser\-es  held  for  variable 
annuity  paj-ment  options,  on  and  after 
the  annuity  date.  The  Mortality  Risk 
Charge  is  guaranteed  not  to  increase. 

16.  The  mortality  risk  arises  from  each 
Insurer's  guarantee  that  it  will  make 
annuity  payments  in  accordance  with 
annuity  rate  provisions  established  at 
the  time  the  Contract  is  issued,  for  the 
life  of  the  Contract  owner  or  annuitant 
(or  in  accordance  with  the  armuity 
option  selected),  no  matter  how  long  the 
annuitant  hvesand  no  matter  how  long 
all  annuitants  as  a  class  live. 

1 7.  The  Insurers  aiso  will  deduct  an 
Expense  Risk  Charge  which  is 
calculated  by  taking  the  Contract  value 
(or,  on  and  after  the  annuity  date,  the 
variable  annuity'  reserve  amoimt)  as  of 
the  first  day  of'each  Contract  month  (or 
on  the  next  valuation  date  if  the  first 
day  of  the  Contract  month  is  not  a 
valuation  date),  and  multiplying  such 
Contract  value  (or  reserve  amoimt)  by  a 
monthly  factor  equal  on  an  annual  basis 
to  the  following  percentages: 


Contract  value  as  of  contract 
month  anniversary 

Expense 

nsk 
charge 
percent- 
age 

Less  than  S260.000 

0  30 

5250,000  but  less  than  51,000.000 
Si  .000,000  or  greater 

0.20 
0.05 

The  lower  Expense  Risk  Charge 
"breakpoints"  for  larger  Contract  values 
reflect  the  less  significant  expense  risks 
associated  wiji  larger  Contracts  because 
of  lower  administrative  expenses  on  a 
per  Contract  basis.  Before  the  annuity 
date,  the  Expense  Risk  Charge  is 
deducted  by  canceling  accumulation 
units  (or  fractions  thereof)  from  each 
Division  in  the  same  proportion  that  the 
value  in  each  Division  bears  to  the  total 
Contract  value.  On  and  after  the  annuity 
date,  the  Expense  Risk  Charge  is 
deducted  from  any  variable  annuity 
payments  at  the  time  such  payment  are 
made.*  The  Expense  Risk  Charge  is 
guaranteed  not  to  increase. 


'  Applicants  propose  to  impose  the  Expense  Risk 
Charge  as  a  monthly  redemption  of  units  from 
individual  Contracts  and  as  a  deduction  from 
Variable  Annuity  payments  because  to  reflect  the 
••breakpoint"  variations  described  above  through 
the  unit  value  calculation  is  not  a<lmJni8tratively 
feasible.  By  deducting  the  Expense  Risk  Charge  as 
a  Contract-level  charge  the  Insurers  will  avoid 
having  to  maintain  three  sets  of  unit  values  for  each 
of  the  seven  Divisions  (I.e..  one  set  for  each 


18.  The  Applicants  recognize  that 
deducting  an  expense  risk  charge  on  a 
monthly  basis,  at  the  contract  level,  as 
a  redemption  of  units,  differs  from 
typical  industry  practice  for  variable 
annuities.3  To  assure  that  the  less 
frequent  deduction  of  the  Expense  Risk 
Charge  does  not  result  in  sudi  charges 
being  effectively  larger  for  Contract 
owTiers  than  a  solely  daily  charge  at 
annual  rates  of  0.30%,  0.20%  and 
0.05%.  these  charges  will  be 
administered  monthly  using  monthly 
factors  of  0.000249656,  0.0001666514 
and  0.000041657,  respecUvely.  which, 
when  annualized  equates  to  29.99989%. 
19.99999%  and  4.99999%,  respectivelv. 

19.  The  expense  risk  assumed  by  each 
of  the  insurers  iis  that  the  costs  of 
administering  the  Contracts  and  the 
Separate  Accounts  will  exceed  the 
amount  received  from  the 
Administration  Charge. 

20.  The  Applicants  submit  that  if  the 
Mortality  Risk  Charge  and  the  Expense 
Risk  Charge  are  insufficient  to  cover  the 
actual  cost  of  the  mortality  and  expense 
risks  assumed,  the  Insurers  will  bear  the 
loss.  Conversely,  if  the  MortaUty  Risk 
Charge  and  the  Expense  Risk  Charge 
prove  more  than  sufficient,  the  excess 
will  be  profit  to  the  bisurers  and  will  be 
available  for  any  proper  corporate 
purpose  including,  among  other  things, 
payment  of  distribution  expenses. 

Applicants '  Legal  Analysis  and 
Conditions 

1.  The  Applicants  request  exemptions 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessarv*  to 
permit  the  issuance  and  sale  of  the 
Contracts  with  the  deduction  of  a 
Mortality  Risk  Charge  and  an  Expense 
Risk  Charge  from  the  assets  of  the 
Separate  Accounts  which  serve  as 
funding  media  for  the  Contrai,!b. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  as  herein  pertinent, 
require  that  all  pa\-ments  received  imder 
a  periodic  payment  plan  certificate  sold 
by  a  registered  unit  investment  trust, 
any  depositor  thereof  or  underwriter 
thereof,  be  held  by  a  qualified  bank  as 
trustee  or  custodian,  under 
arrangements  which  prohibit  anv 


"breakpoint").  TTie  Insurers' computer  systems  are 
not  currently  capable  of  administering  21  distinct 
unit  value  calculations  without  extensive 
modiPications,  the  cost  of  which  would  otherwise 
be  passed  to  the  Contract  owners. 

'  The  Applicants  not?  that  the  Commission 
recently  granted  exe.iipiive  relief  to  a  variable 
annuity  issuer  proposing  to  deduct  a  portion  of  its 
mortality  and  expense  risk  charge  as  a  mon'ihly. 
co.itract-level  charge,  in  a  manner  similar  to  that 
proposed  herein  by  the  Applicants.  The 
Manufacturers  Life  Insurance  Company  of  America. 
et  al..  Icveslment  Company  .Act  Release  NJo.  2027B 
(May  5. 1994)  (order);  Investment  Company  Act 
Release  .No.  20202  (Apr.  7.  1994)  (noticpj. 
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payment  to  the  depositor  or  principal 
underwriter  expect  for  the  payment  of  a 
fee.  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

3.  The  Applicants  submit  that  the 
Insurers  are  entitled  to  reasonable 
compensation  for  their  assumption  of 
mortality  and  expense  risks,  and 
represent  that  the  daily  Mortality  Risk 
Clharge  of  0.55%  per  annum  and  the 
maximum  monthly  Expense  Risk  Charge 
of  0.30%  per  annum  is  within  the  range 
of  industry  practice  for  comparable 
annuity  products.  The  Applicants  state 
that  this  representation  is  based  upon  an 
analysis  of  publicly  available 
information  about  selected  comparable 
variable  annuity  contracts  currently 
being  offered  in  the  insurance  industry, 
taking  into  consideration  such  factors  as 
current  charge  levels,  the  manner  in 
which  the  charges  are  assessed,  the 
presence  of  charge  level  or  annuity  rate 
guarantees,  and  the  markets  in  which 
the  Contracts  will  be  offered  The 
Applicants  represent  that  the  Insurers 
will  maintain  at  their  respective  home 
offices,  and  will  make  available  to  the 
Commission  upon  request,  a 
memorandum  outlining  the 
methodology  relied  upon  in  their 
respective  analyses. 

4.  The  Applicants  acknowledge  that 
the  Withdrawal  Charge  under  the 
Contracts  is  expected  to  be  insufficient 
to  cover  all  costs  relating  to  the 
distribution  of  the  Contracts.  If  a  profit 
is  realized  from  the  Mortality  Risk 
Charge  and  from  the  Expense  Risk 
Chctrge.  all  or  a  portion  of  such  profit 
may  be  offset  by  distribution  expenses 
not  reimbursed  by  the  Withdrawal 
Charge.  In  such  circumstances,  a  portion 
of  the  Mortality  Risk  Charge  and  the 
Expense  Risk  Charge  might  be  viewed  as 
providing  for  a  portion  of  the  costs 
relating  to  distribution  of  the  Contracts. 
Notwithstanding  the  foregoing,  the 
Insurers  have  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  the  Separate  Accounts  and  the 
Contract  Owners.  The  basis  for  such 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  each  of  the  Insurers  at  its  respective 
home  office  and  will  be  available  to  the 
Commission  upon  request. 

5.  The  Applicants  represent  that  the 
Separate  Accounts  will  invest  only  in 
underlying  mutual  funds  which  have 
undertaken  to  have  a  board  of  directors/ 
trustees,  a  majority  of  the  members  of 
which  are  not  "interested  persons"  of 
such  funds,  formulate  and  approve  any 
plan  to  finance  distribution  expenses  in 


accordance  with  Rule  12b-l  under  the 
1940  Act. 

6.  The  Applicants  agree  to  the 
following  conditions  if  the  requested 
order  is  granted:  (i)  fee  tables  (including 
examples)  will  reflect  all  applicable 
charges  and  will  permit  comparison 
with  other  contracts  on  the  same  basis 
as  if  the  Expense  Risk  Charge  were 
deducted  in  the  same  manner  as  the 
Mortality  Risk  Charge  and  the 
Administration  Charge;  (ii)  all 
advertisements  of  the  performance  of 
the  Divisions  of  the  Separate  Accounts 
will  reflect  the  impact  of  the  Expense 
Risk  Charge,  and  changes  in 
accumulation  unit  values  will  not  be 
advertised  without  so  reflecting  the 
maximum  Expense  Risk  Charge;  and 
(iii)  if  the  size  of  the  Expense  Risk 
Charge  is  discussed  in  advertisements  or 
sales  literature,  it  will  be  presented  in 
conjunction  with  the  Mortality  Risk 
Charge  and  the  Administration  Charge 
as  a  total  asset  charge,  with  disclosure 
that  the  Expense  Risk  Charge  is 
deducted  monthly  as  a  contract-level 
charge  while  the  Mortality  Risk  Charge 
and  the  Administration  Charge  are 
asset-based  charges  deducted  daily. 

Conclusion 

The  Applicants  submit  that  for  the 
reasons  and  upon  the  facts  set  forth 
above,  the  requested  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  permit  the  deduction  of  the 
Mortality  Risk  Charge  and  the  Expense 
Risk  Charge  under  the  Contracts  meet 
the  applicable  statutory  standards  in 
Section  6(c)  of  the  1940  Act.  The 
applicants  assert  that  the  requested 
exemptions  are  necessary  or  appropriate 
in  the  pubhc  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maragaret  H.  McFariand. 
Deputy  Secretary. 

|FR  Doc.  94-22732  Filed  9-13-94:  8:45am] 
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Iowa  Business  Development  Finance 
Corporation;  Notice  of  Application 

Septembers,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Iowa  Business  Development 
Finance  Corporation. 


RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  all  provisions  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicant  is  a 
business  and  industrial  development 
corporation  organized  under  Iowa  law. 
Applicant  was  organized  to  foster 
economic  development  in  the  State  of 
Iowa  by  making  loans  to  and 
investments  in  small  developing 
companies.  Applicant  seeks  an 
exemption  from  all  provisions  of  the 
Act. 

FILING  DATES:  The  application  was  filed 
on  October  18, 1993  and  amended  on 
August  3, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  3. 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  200  East  Grand  Avenue,  Des 
Moines,  Iowa  50309. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Senior  Attorney,  at  (202) 
942-0565,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  was  incorporated  under 
the  laws  of  Iowa  on  April  3, 1989  for  the 
purpose  of  promoting  the  business 
prosperity  of  the  State  of  Iowa  and  its 
citizens.  Applicant  provides  financial 
and  management  assistance  to 
businesses  that  may  not  otherwise 
qualify  for  conventional  financial 
assistance  from  the  commercial  banking 
industry.  In  rendering  financial 
assistance  to  businesses,  applicant  may 
purchase  debt  and  equity  securities 
from  such  businesses. 

2.  Applicant  is  authorized  by  and 
regulated  under  the  Iowa  Business 
Development  Finance  Act  of  1988  (the 


•'Iowa  Act").  As  required  by  the  Iowa 
Act,  applicant's  board  of  directors 
consists  of  twelve  directors,  seven  of 
whom  are  public  officials.  Among 
applicant's  public  directors  are  the 
Superintendent  of  Banking  and  the 
Commissioner  of  Insurance.  Applicant's 
president  is  appointed  by  the  Director  of 
the  Iowa  Department  of  Economic 
Development  (the  "Department ")  from 
the  division  within  the  Department  that 
administers  business  financial 
assistance  programs.  The  Iowa  Act 
mandates  operational  control  of 
applicant  by  the  Department. 

3.  The  Iowa  Act  requires  applicant  to 
submit  annual  reports  of  its  operations 
and  condition  to  the  Iowa  Governor  and 
the  Iowa  Legislature.  The  Iowa  Act  also 
gives  the  Department  authority  to 
request  the  Iowa  Superintendent  of 
Banking  to  examine  applicant  and 
submit  a  report  to  the  Department,  with 
copies  to  the  Governor  and  Iowa 
Legislature. 

4.  Currently,  two  employees  of  the 
Department  are  the  only  officers  of 
applicant.  MABSCO  Capital.  Inc. 
("MABSCO"),  applicant's  investment 
adviser,  assists  applicant's  officers  in 
selecting  investments  in  Iowa 
businesses.  MABSCO  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940. 
MABSCO  recommends  investments  to  a 
five-member  Investment  Committee 
composed  of  members  of  appUcant's 
board  of  directors.  The  Investment 
Committee  and  applicant's  president 
must  approve  each  investment. 

5.  The  Iowa  Legislature  appropriated 
54.650,000  to  appUcant  as  a  grant  to 
encoLU-age  private  investment  in 
applicant.  In  1989.  appUcant  undertook 
a  private  offering  of  its  securities  under 
Rule  506  of  Regulation  D  under  the 
Securities  Act  of  1933.  Applicant's 
securities  were  offered  only  to 
"accredited  investors"  (as  defined  in 
rule  501(a)  of  Regulation  D)  in  the  State 
of  Iowa.  At  the  conclusion  of  the  private 
offering,  174  shareholders  had  invested 
$6,660,500  in  applicant.  Every  investor 
is  a  financial  institution,  except  for 
three  insurance  companies  and  one 
public  utility. 

6.  Applicant  does  not  have  any 
present  intention  to  make  a  public 
offering  of  its  common  stock  or  other 
securities.  Any  subsequent  offering  of 
its  common  stock  or  other  securities 
will  be  iaade  in  compUance  with  the 
provisions  of  the  Securities  Act  of  1933 
or  applicable  exemptions  therefrom.  In 
any  public  offering  registered  under  the 
Securities  Act  of  1933.  applicant  will 
implement  reasonable  procedures 
designed  to  Umit  purchasers  in  such 

<  'ffering.  and  purchasers  in  any 


secondary  trading  market  which  might 
de\'elop.  to  those  persons  who  would  be 
deemed  to  be  sophisticated  investors 
capable  of  understanding  and  assuming 
the  risks  involved  in  an  investment  Ln 
applicant's  securities. 

7.  Applicant  has  made  investments  in 
18  Iowa  companies  since  1989.  The 
nature  of  the  investments  ranges  from 
debt  obligations,  in  essence  commercial 
loans,  to  common  and  preferred  stock. 
There  is  no  public  market  for  any  of 
these  investments. 

8.  It  had  been  contemplated  by 
applicant's  organizers  that  applicant 
might  be  an  investment  company 
subject  to  the  Act  if  its  shares  were  sold 
to  more  than  100  shareholders.  The 
organizers  were  advised  that  if  applicant 
qualified  as  an  investment  company,  it 
could  take  advantage  of  certain  tax 
benefits  under  Subchapter  M  of  the 
Internal  Revenue  Code.  In  light  of  the 
potential  advantage  of  Subchapter  M. 
applicant  registered  under  the  Act  in 
August  1989.  rather  than  seek  an 
exemption  from  the  provisions  of  the 
Act.  In  its  almost  four  years  of 
operations,  however,  applicant  has  not 
earned  a  profit  and  has  been  taxed  as  a 
"C"  corporation,  not  under  Subchapter 
M. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(3)  of  the  Act  defines 
the  term  "investment  company"  to 
include  any  issuer  that  "is  engaged  or 
proposes  to  engage  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  owrns  or 
proposes  to  acquire  investment 
securities  having  a  value  exceeding  40 
per  centum  of  the  value  of  such  issuer's 
total  assets  (exclusive  of  Government 
secxirities  and  cash  items)  on  an 
unconsolidated  basis."  Applicant 
concedes  that  its  holdings  of  investment 
securities  may  exceed  the  40%  test  set 
forth  in  section  3(a)(3). 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person  or 
transaction  from  any  and  all  provisions 
of  the  Act  if  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

3.  Applicant  believes  that  because  of 
the  state  regulation  to  which  it  is 
subject,  and  the  public  purposes  for 
which  it  is  organized,  it  is  not  necessary 
or  appropriate  for  it  to  be  subject  to  the 
provisions  of  the  Act  or  the  rules 
thereunder.  In  addition,  appUcant 
asserts  that  it  is  organized  under  a  state 
statute  designed  to  produced  economic 
development  initiatives  on  a  local  basis, 
and  is  supervised  and  examined  by  the 


relevant  state  authority.  Thus,  applicant 
beUeves  that  it  is  not  the  type  of 
investment  company  that  the  Act  was 
designed  to  regidate.  Accordingly., 
applicant  asserts  that  it  meets  the 
section  6(c)  standards  for  an  exemption 

4.  Applicant  is  subject  to  regulation 
under  the  Act  and  the  Iowa  Act.  Both 
regulatory  measures  provide  safeguards 
for  appUcant's  investors.  The  two 
regulatory  schemes  impose  disparate 
requirements,  however,  the  sum  total  of 
which  is  an  onerous  burden  up>on 
appUcant.  For  example,  section  16(a)  of 
the  Act  requires  that  directors  of  a 
registered  investment  company  be 
elected  by  shareholders.  Applicant 
caimot  meet  this  requirement,  however, 
because  many  of  its  directors  are 
specified  by  the  Iowa  Act. 

5.  While  it  is  not  possible  to  know  the 
reasons  each  investors  purchased  stock 
in  appUcant.  in  light  of  the  purpose  of 
the  Iowa  Act  and  the  financial  stake 
every  investor  has  in  the  development 
of  Iowa's  economy,  it  is  reasonable  to 
conclude  that  economic  development, 
not  profit,  was  the  reason  those 
accredited  investors  purchased  stock  in 
applicant. 

6.  Upon  the  SEC's  granting  of  an  order 
on  this  appUcation,  appUcant  wiU  file 
an  application  for  an  order  under 
section  8(f)  of  the  Act  declaring  that  it 
has  ceased  to  be  an  investment 
company. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority 
Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc  94-22733  Filed  9-13-94:  8;45  anij 

BILUNG  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[License  Na  09/09-6338] 

Charterway  Investment  Corporation 

Notice  is  hereby  given  of  the  filing  of 
a  request  by  Charterway  Investment 
Corporation  (CIC),  a  Small  Business 
Investment  Company,  of  624  South 
Grand  Avenue.  Suite  1600,  Los  Angeles. 
CaUfomia  90017  for  an  exemption  to 
CFR  13.  section  107.903(b)  of  the  Small 
Business  Investment  Companies 
Regulations,  which  prohibit  a  licensee 
from  directly  or  indirectly  financing  an 
associate. 

SBA  has  requested  that  CIC  divest  its 
interest  in  New  Park  Center,  Inc.. 
Baldwin  Park  Professional  Building. 
Ltd..  and  Western  General  Enterprises. 
Inc.  (the  Real  Estate),  because  these 
investments  are  prohibited  real  estate 
investments  imder  section  107.901(c). 
The  exemption  requested  concerns  the 
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sale  of  the  Real  Estate  to  Messrs.  Hiram 
VV.  Kwan,  Tien  H.  Chen,  Harold  Chuang, 
Philip  Qiuang,  and  Edmund  C.  Lau,  the 
current  shareholders  and  associates  of 
CIC.  to  be  partially  financed  by  CIC.  CIC 
has  been  unsuccessful  in  its  attempts  to 
sell  the  Real  Estate  to  unrelated  third 
parties. 

The  proposed  terms  of  the  sale  of  the 
Real  Estate  include:  (1)  A  sale  price  of 
$1.2  million  which  is  at  QC's  book 
value;  (2)  a  30  percent  cash  down 
payment,  and  (3)  a  l5-year  amortized 
note  at  7  percent,  due  and  fully  payable 
in  three  years.  The  Real  Estate  has  been 
appraised  at  $1^69  million  as  of  July 
27, 1994  by  an  independent  appraiser. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  transaction  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
S.W.,  Washington,  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Los  Angeles.  California. 

Dated:  September  7, 1994. 

(Catalog  of  Federal  Domestic  Assistance 

Programs  No.  59.011,  Small  Business 

Investment  Companies) 

Robert  D.  Stillman. 

Assoeiate  Administrator  for  Investment. 

IFR  Doc.  94-22679  Filed  9-13-94;  8:45  ami 

BILUNG  CODE  802S-01-M 

[Application  No.  99000129] 

Novus  Ventures,  LP.;  Filing  of  an 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Novus  Ventures.  L.P.,  20111  Stevens 
Creek  Boulevard,  Suite  130,  Cupertino. 
Cahfomia  95014  for  a  license  to  operate 
as  a  small  business  investment  company 
(SBIC)  under  the  Small  Business 
Investment  Act  of  1958,  as  amended,  (15 
U.S.C.  et.  seq.),  and  the  Rules  and 
Regulations  promulgated  thereunder. 
Novus  Ventures,  L.P.  is  a  limited 
partnership  formed  under  Delaware  law. 
Its  principal  area  of  operation  is  in  the 
San  Francisco  Bay  area  cities  such  as, 
San  Francisco,  Palo  Alto,  Mountain 
View,  Sunnyvale,  Cupertino,  Santa 
Clara,  San  Jose,  Milpitas,  and  Fremont. 
The  Applicant  also  expects  to  explore 
business  opportunities  in  Southern 
Cahfomia,  and  may  occasionally  make 


investments  outside  the  state  of 
Cahfomia.  Novus  Ventures,  LP.  will  be 
managed  by  DT  Associates,  a  Delaware 
limited  partnership,  located  at  20111 
Stevens  Creek  Boulevard,  Suite  130, 
Cupertino,  California  95014.  The 
following  limited  partners  will  own  10 
percent  or  more  of  the  proposed  SBIC: 


^4ame 

Percentage 
of  owner- 
ship 

Dan  Tompkins  

29  8 

Stephen  Sheafor/Cindy  Lindsay 

10.9 

The  Applicant  will  begin  operations 
with  an  initial  capitaUzation  of 
approximately  $5.1  million.  The 
AppUcant  will  make  investments  in  the 
field  of  information  technology.  Most 
investments  will  be  in  relatively  early 
stage  companies.  The  Applicant  may 
occasionally  finance  start-up  businesses, 
but  generally  will  look  for  companies 
that  have  completed  the  development  of 
a  product  and  are  engaged  in  the  early 
marketing  phase  of  the  product.  The 
Applicant  will  typically  be  involved  in 
the  company's  first  roimd  of  formal 
venture  capital  financing  and  will 
obtain  a  major  voice  in  issues  such  as 
financing  terms  and  the  makeup  of  the 
company's  Board  of  Directors.  The 
Applicant  will  usually  co-invest  with 
other  venture  capital  funds. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new  SBIC 
under  their  management,  including 
profitability  and  financial  soundness  in 
accordance  with  the  Act  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
pubhshed  in  a  newspaper  of  general 
circulation  in  San  Francisco  Bay  Area  of 
California. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  September  7, 1994. 
Robert  D.  Stilhnan, 

Associate  Administrator  for  Investment. 
[FR  Doc.  94-22678  Filed  9-13-94;  8:45  am] 
BILUNQ  CODE  802S-01-M 
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DEPARTMENT  OF  STATE 

[Public  Notice  2074] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea 
and  Associated  Bodies,  Working 
Group  on  Stability  and  Load  Lines,  and 
on  Fishing  Vessels  Safety;  Meeting 

The  Working  Group  on  Stability  and 
Load  Lines  and  on  Fishing  Vessels 
Safety  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  (SOLAS)  will  conduct  an 
open  meeting  at  9  a.m.  on  Friday, 
September  30, 1994,  in  room  6319,  at 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW..  Washington,  DC 
20593-0001.  This  meeting  will  discuss 
preparations  for  the  39th  Session  of  the 
Subcommittee  on  Stability  and  Load 
Lines  and  on  Fishing  Vessels  Safety 
(SLF)  and  associated  bodies  of  the 
Intemational  Maritime  Organization 
(IMO)  which  is  scheduled  for  March  13- 
17, 1995,  at  the  IMO  Headquarters  in 
London.  The  purpose  of  the  meeting  is 
to  discuss  the  papers  received  and  the 
draft  U.S.  positions  for  the  upcoming 
meeting. 

Among  other  things,  the  items  of 
particular  interest  are: 

a.  The  role  of  human  factors  in  design 
and  operations. 

b.  Harmonization  of  probabilistic 
damage  stability  provisions  for  all  ship 
types. 

c.  Technical  revisions  to  the  1966 
Load  Line  Convention. 

d.  Probabilistic  oil  outflow. 
Members  of  the  public  may  attend        . 

this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  H.  P. 
Cojeen  or  W.  M.  Hayden,  U.S.  Coast 
Guard  Headquarters,  Commandant  (G- 
MTH-3),  Room  1308,  2100  Second 
Street.  SW..  Washington,  DC  20593- 
0001  or  by  calUng:  (202)  267-2988. 

Dated:  August  30, 1994. 
Stephen  Miller, 

Acting  Executive  Secretary.  Shipping 
Coordinating  Committee. 
[FR  Doc.  94-22657  Filed  9-13-94;  8:45  am) 
BriUNO  COOE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION^ 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier 
Operations 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  thir 


Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  airrarrier 
operations  issues. 

DATES:  The  meeting  will  be  held  on 
September  27, 1994  at  9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Nassif  Building,  Headquarters, 
Department  of  Transportation,  Room 
4236,  400  7Ui  Street  SW.,  Washington 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Marlene  Vermillion,  Flight  Standards 
Service,  Air  Transportation  Division 
(AFS-200),  800  Independence  Avenue 
SW..  Washington.  EX:  20591,  telephone 
(202) 267-8166. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  App  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  September  27,  1994,  at  the 
Nassif  Building,  Headquarters, 
Department  of  Transportation,  Room 
4236.  400  7di  Sti^et  SW.,  Washington, 
DC  20590.  The  agenda  for  this  meeting 
will  include  the  initiation  of  two  new 
working  groups.  The  first  group  will 
examine  "All  Weather  Harmonization 
Issues;"  the  second  will  examine 
"Single  Engine  Passenger  Carrying 
Operations  in  Instnmient 
Meteorological  Conditions  under  Part 
135."  Attendance  is  open  to  the 
interested  public  but  may  be  Umited  to 
the  space  available.  The  public  must 
make  arrangements  in  advance  to 
present  oral  statements  at  the  meeting  or 
may  present  vmtten  statements  to  the 
committee  at  anytime.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 
Quentin  J.  Smitli, 

Assistant  Executive  Director  for  Air  Carrier 
Operations,  Aviation  Rulemaking  Advisory 
Committee. 

[FR  Doc.  94-22623  Filed  9-13-94;  8:45  am] 

BILUNG  COOE  4»10-13-M 


Federal  Highway  Administration 
[FHWA  Docket  No.  MC-J94-22] 

Safety  Fitness  Procedure;  Safety 
Ratings 

agency:  Federal  Highway 
Administiation  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  March  and  December  1993 
the  FHWA  modified  its  Safety  Fitiiess 
Rating  Metiiodology  (SFRM)  used  to  rate 
a  motor  carrier's  compliance  with  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs),  applicable 
Hazardous  Materials  Regulations 
(HMRs).  and  to  assess  its  operational 
safety.  These  modifications 
incorporated  more  performance-based 
information  into  the  SFRM.  Vehicle  out- 
of-service  (OOS)  rates  are  now  used  as 
a  first  indicator  to  evaluate  a  motor 
carrier's  compliance  with  the 
hispection.  Repair,  and  Maintenance 
regulations  found  in  part  396  of  the 
FMCSRs.  A  second  modification  gave 
more  weight  to  violations  of  the  safety 
regulations  which  are  acute  or  critical. 
These  modifications  enable  the  SFRM  to 
reflect  more  accurately  the  regulatory 
scheme  set  forth  in  49  CFR  part  385  to 
determine  the  safety  rating  of  motor 
carriers. 

Beginning  October  1, 1994,  violations 
of  the  safety  regulations  which  are  acute 
or  critical  will  be  used  to  rate  each  of 
the  five  regulatory  factors  when 
performing  a  compliance  review  (CR). 
On  the  same  date  the  FHWA  will 
discontinue  use  of  the  safety  review 
(SR).  Experience  has  demonstrated  that 
the  CR  is  a  more  objective  tool  for 
measuring  a  motor  carrier's  compliance. 
Although  the  SR  will  no  longer  be  used, 
the  education  and  technical  assistance 
aspect  of  the  SR  will  continue  to  be  an 
important  part  of  the  overall  motor 
carrier  safety  program. 

This  notice  explains  the  1993  SFRM 
changes  as  well  as  the  changes  to  be 
implemented  on  October  1,  1994.  This 
notice  also  solicits  comments 
concerning  the  forthcoming  rating 
methodology  changes,  and  the  direction 
that  future  modifications  should  take. 
DATES:  Comments  must  be  received  on 
or  before  November  14,  1994. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
94-22,  room  4232,  HCC-10,  Office  of 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Sti-eet, 
SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.  e.t.,  Monday 
through  Friday,  except  Federal  holidays 
Those  persons  desiring  notification  of 
receipt  of  comments  must  include  a  self 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  C.  Hill,  Federal  Programs 
Division,  Office  of  Motor  Carrier  Field 
Operations  (202)  366-1795,  or  Mr. 
Charles  Medalen.  Office  of  Chief 
Counsel.  (202)  366-1354.  Federal 
Highway  Administration,  400  Seventh 


Sti^t,  SW..  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  e.t.,  Monday  through  Friday, 
except  Federal  hoUdays. 

SUPPLEMENTARY  INFORMATION: 

Information  Regarding  the  Safety 
Rating  Process 

Section  215  of  the  Motor  Carrier 
Safety  Act  of  1984  (49  U.S.C.  31144, 
formerly  49  U.S.C.  App.  2512)  directed 
the  Secretary  of  Transportation,  in 
cooperation  with  the  Interstate 
Commerce  Commission  (ICC),  to 
establish  a  procedure  to  determine  the 
safety  fitness  of  owners  and  operators  of 
commercial  motor  vehicles  (CMVs) 
operating  in  interstate  commerce.  The 
Secretary's  responsibility  was  delegated 
to  die  FmVA. 

The  FHWA  promulgated  a  regulation 
entitled  "Safety  Fitness  Procedures,"  49 
CFR  part  385.  which  estabUshed  a 
"safety  fitness  standard"  that  a  motor 
carrier  must  meet  in  order  to  obtain  a 
"Satisfactory"  safety  rating. 

To  meet  the  "safety  fitness  standard," 
a  motor  carrier  must  demonstrate  that  it 
has  adequate  safety  management 
controls  in  place  which  fimction 
effectively  to  ensure  acceptable 
compliance  with  the  appUcable  safety 
requirements.  The  rule  also  sets  forth 
the  factors  that  will  be  considered  in 
determining  a  motor  carrier's  safety 
fitness. 

The  FHWA  developed  an  SFRM 
which  uses  data  from  SRs  or  CRs,  to 
evaluate  a  motor  carrier's  safety  fitness  . 
and  to  assign  one  of  three  possible 
safety  ratings  (Satisfactory,  Conditional 
or  Unsatisfactory)  to  carriers  operating 
in  interstate  commerce.  This  process  is 
based  on  49  CFR  385.5.  Safety  fitness 
standard,  and  §  385.7,  Factors  to  be 
considered  in  determining  a  safety 
rating.  The  process  also  identifies  motor 
carriers  needing  improvement  in  their 
compliance  with  the  FMCSRs  and 
applicable  HMRs.  The  safety  rating 
process  is  used  to  focus  the  FHWA's 
limited  resources  on  examining  the 
operations  of  these  motor  carriers  to 
promote  compliance  with  apphcable 
regulations,  which  reduces  the  risk  of 
highway  accidents  and  hazardous 
materials  incidents.  Motor  carriers  rated 
as  "Unsatisfacton,',"  especially  those 
transporting  passengers  and  hazardous 
materials,  customarily  receive  a  higher 
priority  in  the  FHWA's  on-site 
compliance  and  enforcement  efforts.  In 
addition,  the  Motor  Carrier  Act  of  1990 
(49  U.S.C.  5113,  formerly  49  U.S.C. 
App.  1814)  prohibits  all  motor  carriers 
which  receive  "Unsatisfactory"  safety 
ratings  bom  the  FHWA  from  operating 
CMVs  to  transport  placardable 
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quantities  of  hazardous  materials  or 
more  than  15  passengers,  including  the 
driver.  This  prohibition  becomes 
effective  45  days  after  the  motor  carrier 
receives  an  "Unsatisfactory"  safety 
rating  and  remains  in  effect  until  the 
carrier  is  issued  a  "Conditional"  or 
"Satisfactory"  rating. 

Gathering  InfonnatioD 

The  rating  process  used  by  the  FHWA 
is  built  upon  two  operational  tools,  the 
SR  and  the  CR.  Although  the  SR  vrill  be 
eliminated  after  October  1. 1994,  it  is 
currently  an  integral  part  of  the  SFRM. 

The  SR  is  an  assessment  of  "unrated" 
motor  carriers  conducted  by  Federal  and 
State  safety  specialists.  The  SR  generally 
requires  4  to  6  hours  to  complete, 
depending  upon  the  size  of  the  motor 
carrier.  The  safety  specialist  interviews 
management  officials  and  inspects 
samples  of  the  records  required  to  be 
maintained  by  the  FMCSRs  and 
applicable  HMRs  at  a  motor  carrier's 
principal  place  of  business. 

The  SR  document,  which  is 
completed  during  the  on-site  visit, 
contains  70  questions.  The  SFR\1 . 
assigns  values  to  each  of  these  questions 
in  the  SR  document  depending  on  the 
carrier's  compliance  or  non-compliance 
with  the  subject  matter  of  the  question. 
The  questions  are  answered  either  "yes" 
or  "no"  based  upon  the  safety 
specialist's  observations  of  the  mot<w 
carriers  operations,  records, 
management  controls,  and  the 
information  provided  by  its 
representatives. 

The  CR  is  a  more  in-depth 
examination  of  a  motor  carrier's 
operations  and  is  used:  (1)  To  conduct 
a  follow-up  investigation  on  motor 
carriers  that  were  rated  "Unsatisfactory" 
or  "Conditional"  as  a  result  of  a 
previous  SR  or  CR,  or  were  the  subjects 
of  previous  enforcement  actions,  (2)  to 
investigate  complaints,  or  (3)  to  respond 
to  a  request  by  a  motor  carrier  to 
reevaluate  its  safety  rating.  Documents 
such  as  those  contained  in  driver 
qualification  files,  records  of  duty  status 
and  vehicle  maintenance  recotds  are 
thoroughly  examined  for  compliance 
with  the  FMCSRs  and  applicable  HMRs. 
Violations  are  recorded  on  the  CR 
document.  Performance-based 
information,  when  available,  is  utilized 
to  evaluate  the  carrier's  compliance 
with  the  FMCSRs'  vehicle  regulations. 
Recordable/preventable  accident 
information  is  collected  and  used  by  the 
FHWA  in  the  rating  process.  It  consists 
of  the  moto"-  carrier's  accident  history 
for  the  365-day  period  prior  to  the  SR 
or  CR.  If  the  accidents  meet  the  FHWA's 
recording  criteria  provided  in  the 
definition  of  an  accident  in  §  390.5  of 


the  FMCSRs,  and  are  determined  by  the 
safety  specialist  to  have  been 
preventable  (could  have  been  avoided 
by  driver/carrier  action),  they  are 
divided  by  vehicle  miles  travelled 
(VMT)  to  produce  an  accident  rate. 

Transforming  the  Information  into  a 
Safety  Rating 

Upon  completion  of  the  CR.  the  same 
70  questions  used  in  the  SR  document 
are  answered  by  the  safety  specialist  to 
initiate  the  safety  rating  process.  The 
safety  specialists  receive  guidance  and 
training  on  how  to  complete  this  form. 
They  identify  areas  of  noncompliance 
with  regulations  that  are  considered 
acute,  where  noncompliance  is  so 
severe  to  require  immediate  corrective 
actions,  or  critical,  where 
noncompliance  relates  to  management 
and/or  operational  controls.  Specific 
regulations  are  linked  to  specific 
questions.  If  noncompliance  with  an 
acute  regulation,  as  it  relates  to  a 
specific  question,  is  discovered,  the 
safety  specialist  marks  that  question 
"No."  Questions  that  are  linked  to 
critical  regulations  are  marked  "No" 
only  after  a  pattern  of  noncompliance  is 
discovered.  Patterns  are  used  to 
demonstrate  more  than  isolated 
instances  of  noncompliance.  When  large 
numbers  of  documents  are  reviewed,  the 
number  of  violations  required  to 
establish  a  pattern  is  equal  to  at  least  10 
percent  of  those  records  examined. 

The  FHWA  has  developed  a 
computerized  algorithm,  which  is  an 
integral  part  of  the  SFRM,  for  assessing 
the  information  obtained  fipom  the  SR  or 
CR  document  and  assigning  a  safety 
rating.  Those  requirements  of  the 
FMCSRs  and  applicable  HMRs  that  have 
similar  characteristics  are  combined 
into  five  regulatory  areas  called  "rating 
factors."  The  five  regulatory  factors  are: 
(1)  Parts  387  and  390;  (2)  parts  383  and 
391;  (3)  parts  392  and  395;  (4)  parts  393 
and  396;  and  (5)  parts  397  and  177.  A 
sixth  factor  is  included  in  the  process  to 
address  the  accident  history  of  the 
motor  carrier.  Each  of  the  six  factors  is 
equally  weighted,  and  a  rating  for  each 
factor  is  determined  by  computing  the 
results  of  the  responses  to  the  applicable 
questions.  The  results  for  each  of  the  six 
factors  are  then  entered  into  a  rating 
table  which  establishes  the  motor 
carrier's  overall  safety  rating. 

Review  of  the  Safety  Rating 

Section  385.15  provides  motor 
carriers  that  believe  their  safety  ratings 
are  erroneous  because  of  unresolved 
factual  or  procedural  disputes  the 
opportunity  to  petition  for  a  review  of 
their  ratings.  Section  385.17  provides 
motor  carriers  the  right  to  request 


another  review  after  corrective  action 
has  been  taken. 

Changes  to  the  SFRM  in  1993 

In  March  1993,  two  SFRM  changes 
were  implemented  which  affected  the 
way  motor  carrier  safety  ratings  were 
computed  when  a  CR  is  {>erformed.  The 
first  involved  evaluation  of  a  motor 
carrier's  compliance  with  the  vehicle 
factor  (Farts  393  and  396).  Prior  to  this 
change,  the  vehicle  factor  was  evaluated 
on  the  basis  of  the  recordkeeping 
requirements  in  Part  396  and  on  the 
number  of  Qut-Of-Service  (CXDS)  defects 
discovered  when  vehicles  were 
inspected  during  a  CR.  The  change 
made  the  vehicle  factor  entirely 
performance-based  when  a  combination 
of  three  or  more  vehicle  inspections 
were  either  reported  in  the  Motor 
Carrier  Management  Information  System 
(MCMIS)  in  the  24  months  prior  to  the 
CR  or  performed  at  the  time  of  the 
review.  The  vehicle  factor  was  rated 
"Satisfactory"  if  the  vehicle  OOS  rate 
was  less  than  17  percent,  "Conditional" 
if  it  fell  between  17  and  33  percent,  and 
"Unsatisfactory"  if  greater  than  33 
percent.  More  than  1.6  million  vehicles 
are  inspected  on  the  roadside  each  year 
by  State  and  Federal  officials.  The 
results  of  these  inspections  are 
maintained  in  the  MCMIS.  The  data 
base  is  now  sufficiently  comprehensive 
to  make  it  a  reliable  source  of 
information  on  carrier  compliance  for  a 
period  of  several  years.  This  information 
is  central  to  the  FHWA's  rating  of  motor 
carriers.  It  also  enables  motor  carriers  to 
gauge  the  success  of  their  maintenance 
program  and  ultimately  to  reduce  OOS 
rates  during  roadside  insp>ections. 

The  second  modification  related  to  all 
the  regulatory  factors.  When  a  pattern  of 
noncompliance  with  a  critical 
regulation  or  a  single  instance  of 
noncompliance  with  an  acute  regulation 
resulted  in  an  enforcement  action  (i.e., 
a  notice  of  claim  for  a  civil  penalty,  or 
a  criminal  proceeding),  the  rating  for 
that  factor  was  "Unsatisfactory." 
Noncompliance  with  acute  regulations 
and  patterns  of  noncompliance  with 
critical  regulations  have  been 
demonstrated  through  data  analysis  to 
be  linked  to  inadequate  safety 
management  controls  and  higher  than 
average  rates  of  recordable/preventable 
accidents. 

In  December  1993  these  two  changes 
were  refined  in  the  SFRM.  The 
December  refinements  were  the  result  of 
experience  following  the  adoption  of  the 
M^ch  1993,  SFRM  changes,  which  had 
placed  greater  emphasis  upon 
performance-oriented  motor  carrier 
evaluation  than  did  the  previous  SFRM. 
It  was  decided  to  place  more  emphasis 


upon  the  part  396  requirements  to 
evaluate  the  vehicle  factor  because  it 
had  become  apparent  that  vehicle 
roadside  inspections  were  not  truly 
random  and  that  inspectors  were 
targeting  vehicles  and  drivers  either 
because  of  previous  noncompliance  or 
because  the  violations  were  evident  to 
the  inspectors.  Experience  also 
indicated  that  a  factor  rating  in  which 
noncompliance  with  an  acute  regulation 
resulted  in  an  enforcement  action  was 
more  appropriately  rated  no  higher  than 
"Conditional,"  as  a  violation  of  an  acute 
regulation  by  itself  was  not 
representative  of  compUance  with  the 
entire  factor. 

With  the  first  refinement,  the  vehicle 
factor  is  now  rated  on  a  performance 
basis  if  a  combination  of  three  or  more 
inspections  have  been  recorded  in  the 
MCMIS  in  the  twelve  months  (rather 
than  24  months)  prior  to  the  carrier 
review  or  performed  at  the  time  of  the 
review.  Moreover,  because  OOS  rates 
were  higher  than  would  otherwise  be 
the  case  because  of  the  non-randomness 
of  the  roadside  inspections,  a  new  two 
category  system  was  adopted:  OOS  rates 
of  34  percent  or  higher  create  an  initial 
factor  rating  of  "Conditional,"  while 
those  below  that  figure  create  an  initial 
factor  rating  of  "Satisfactory."  The 
carrier's  compliance  with  the 
inspection,  repair  and  maintenance 
requirements  (Part  396)  is  examined 
during  each  review.  The  results  could 
lower  the  initial  "Satisfactory"  factor 
rating  to  "Conditional",  and  the  initial 
"Conditional"  factor  rating  to 
"Unsatisfactory"  if  noncompliance  with 
an  acute  regulation  and/or  a  pattern  of 
noncompliance  with  a  critical 
regulation  is  discovered.  If  the 
examination  of  the  part  396 
requirements  discloses  no  such 
problems  with  the  systems  the  motor 
carrier  is  required  to  maintain  for 
compliance,  the  vehicle  factor  remains 
"Satisfactory"  and  "Conditional," 
respectively.  The  second  refinement  in 
December  1993  required  that  when  an 
enforcement  case  is  initiated  based 
upon  noncompliance  with  an  acute 
regulation,  the  pertinent  regulatory 
factor  will  not  be  rated  higher  than 
"Conditional."  If  the  enforcement  case 
is  based  upon  noncompliance  with  two 
or  more  acute  regulations  within  the 
same  factor,  that  factor  will  be  rated 
"Unsatisfactory." 

There  was  no  change  in  the  treatment 
of  a  pattern  of  noncompliance  with  a 
critical  regulation  resulting  in  an 
enforcement  action;  the  pertinent  factor 
rating  remains  "Unsatisfactory." 


Additional  Information  on  the  Current 
SFRM 

Anyone  interested  in  obtaining  a  more 
comprehensive  printed  explanation  of 
the  current  Safety  Rating  process  should 
contact  the  Regional  Director,  Office  of 
Motor  Carriers  (See  49  CFR  390.27  for 
the  appropriate  address),  or  the  Office  of 
Motor  Carrier  Field  Operations.  Room 
3421,  Attn:  HFO-10,  400  7th  Street  SW., 
Washington,  DC  20590.  A  copy  of  that 
printed  explanation  has  been  placed  in 
the  docket  for  public  review. 

The  March  and  December  199S 
changes  to  the  SFRM  were  not 
published  in  the  Federal  Register  or 
codified  in  the  FMCSRs  because  the 
SFRM  simply  sets  forth  the  FHWA's 
rules  of  procedure  and  practice  for 
implementing  Part  385,  Safety  Fitness 
Procedures.  The  SFRM  is  not  a  separate 
regulatory  standard. 

October  1. 1994,  Changes  to  the  SFRM 

Analysis  of  the  SFRM  confirms  the 
reasonableness  of  emphasizing 
noncompliance  with  acute  regulations 
or  patterns  of  noncompliance  with 
critical  regulations  to  measure  a  motor 
carrier's  overall  compliance  with  the 
FMCSRs  and  applicable  HMRs.  The 
modifications  direct  the  attention  of 
motor  carriers  to  the  regulations  shown 
to  have  the  greatest  impact  upon  safety 
improvement.  They  simphfy  the  rating 
process,  since  only  noncompliance  with 
acute  regulations  or  patterns  of 
noncompliance  with  critical  regulations 
will  be  used  for  evaluating  the 
regulatory  factors.  It  should  be  noted 
that  a  "Satisfactory"  rating  is  only  a 
passing  grade  and  only  full  compliance 
with  all  of  the  safety  regulations  will 
assure  that  motor  carriers  meet  the 
provisions  of  part  385,  Safety  fitness 
standard. 

Beginning  October  1. 1994,  a  further 
modification  will  be  initiated  to 
emphasize  the  importance  of 
compliance  with  part  395.  Studies  have 
shown  that  driver  error  is  a  significant 
factor  in  the  majority  of  accidents.  A 
large  component  of  driver  error  is 
fatigue  or  loss  of  alertness.  Part  395 
regulations  are  an  extremely  important 
part  of  a  motor  carrier's  safety  fitness 
rating. 

Compliance  with  the  regulatory 
factors,  (1)  Parts  387  and  390;  (2)  parts 
383  and  391;  (3)  parts  392  and  395;  (4) 
parts  393  and  396.  when  there  are  less 
than  3  vehicle  inspections  in  the  last  12 
months  to  evaluate;  and  (5)  parts  397 
and  177,  will  thereafter  be  evaluated  as 
follows:  For  each  instance  of 
noncompliance  with  an  acute  regulation 
or  each  pattern  of  noncompliance  with 
a  critical  regulation  discovered  during  a 


CR.  one  point  will  be  assessed. 
However,  each  pattern  of 
noncompliance  with  a  critical 
regulation  relative  to  Part  395.  Hours  of 
Service  of  Drivers,  will  be  assessed  two 
points.  By  increasing  the  point  value  for 
patterns  of  noncompliance  with  critical 
regulations  relating  to  part  395.  motor 
carriers  with  significant  hours  of  service 
problems  will  receive  no  higher  than  an 
overall  "Conditional"  safety  rating.  The 
assignment  of  the  points  for  the  three 
ratings  are  a  result  of  an  October  1993 
work-group's  analysis  of  data  on 
noncompliance  with  acute  regulations 
and  patterns  of  noncompliance  with 
critical  regulations. 

The  FHWA  regulatory  factor  ratings 
will  be  derived  as  follows: 
Satisfactory— if  the  critical  and/or 

acutes=0  points 
Conditional— if  the  critical  and/or 

acutes=l  point 
Unsatisfactory— if  the  critical  and/or 

acutes=2  points 

When  there  are  a  combination  of  three 
or  more  inspections  recorded  in  the 
MCMIS  in  the  twelve  months  prior  to 
the  carrier  review  or  performed  at  the 
time  of  the  review,  the  Vehicle  factor 
(parts  393  and  396)  will  be  evaluated  on 
the  basis  of  OOS  rates  and 
noncompliance  with  acute  regulations 
and/or  a  pattern  of  noncompliance  with 
a  critical" regulation. 

The  accident  factor  (recordable/ 
preventable  accident  rate)  will  be 
modified  to  exclude  the  accident  rates 
for  all  motor  carriers  that  have  only  one 
recordable/preventable  accident  in  the 
twelve  months  prior  to  the  review.  This 
change  is  being  made  to  reflect  the 
variability  of  accident  rates  for  small 
motor  carriers  ft-om  one  year  to  the  next. 

The  formula  for  assigning  a  safety 
rating  is  not  being  modified.  Each  of  the 
six  factors  will  continue  to  be  equally 
weighted,  with  the  results  of  each  factor 
rating  being  entered  into  a  rating  table 
which  establishes  the  motor  carrier's 
overall  safety  rating. 

The  FHWA  is  soliciting  comments 
concerning  the  October  1, 1994,  rating 
methodology  changes;  the  direction  that 
should  be  taken  when  future 
modifications  to  the  SFRM  are  made; 
and  suggestions  on  how  to  get 
information  to  the  industry  on  new 
regulations  or  changes,  and  FHWA 
programs  to  encourage  "voluntary 
compliance." 

(49  U.S.C.  31144  (1994):  49  CFR  1.48) 

Issued  on;  September  7, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
[PR  Doc.  94-22662  Filed  9-13-94:  8:45  am) 
BILUNG  COOC  4910-22-P 
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Federal  Railroad  AdmlrHstratton 

Petition  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  §§  211.9, 
211.41  and  211.45,  notice  is  hereby 
given  that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  a  waiver  of  compliance  with 
certain  requirements  of  the  Federal 
safety  laws  and  regulations.  The 
individual  petition  is  described  below, 
including  the  party  seeking  relief,  the 
regulatory  provisions  involved,  the 
nature  of  the  relief  being  requested  and 
the  petitioner's  arguments  in  favor  of 
relief. 

Southern  California  Regional  Rail 
Authority  (SCAX);  National  Passenger 
Railroad  Corporation  (Amtrak); 
Southern  Pacific  Transportation 
Company  (SPT);  SPCSL  Corporation 
(SPCSL);  Renfe  Talgo  of  America, 
Incorporated  (RTAX) 

IDocket  Numbers  RSGM-94-2  and  SA-94-ll 

RTAX  was  granted  conditional 
waivers  of  compliance  for  the  Talgo 
trainset  on  March  25^  1994.  The  trainset 
is  comprised  of  12  Talgo  Pendular  cars 
which  include  1  head-end  power  car 
which  will  not  cany  passengers.  8 
passenger  coach  cars.  1  cafeteria  car.  1 
dining  car  and  1  rear-end  service  car 
which  will  not  carry  passengers.  The 
Talgo  train  has  a  total  weight  of 
approximately  400,000  pounds.  With  a 
locomotive,  the  total  length  of  the  train 
is  approximately  575  feet. 

Docket  Number  RSGM-94-2  granted  a 
conditional  waiver  from  the  Railroad 
Glazing  Standards,  (49  CFR  223.15(b)), 
which  requires  that  all  side  facing 
glazing  on  passenger  cars  must  meet  the 
FRA  Type  II  testing  criteria.  RTAX 
provided  the  specifications  for  the  side 
facing  gl.-izing  of  the  Talgo  train,  which 
may  in  b-ct  meet  the  FRA  requirements 
for  FRA  Type  n,  but  it  has  not  been 
subjected  to  the  test  specified  in  the 
regulation.  The  International  Union  of 
Railways  (UIC)  requires  the  use  of 
tempered  or  safety  glass  in  side 
windows  on  European  passengertrains. 
Safety  glass  is  defined  as  glass  that 
when  broken,  breaks  into  small  pieces 
that  do  not  have  sharp  edges,  and  this 
performance  requirement  is  similar  to 
that  of  automobile  safety  glazing.  The 
UIC  has  no  specific  strength 
requirements  for  passenger  car 
windows.  The  windows  in  the  sides  of 
the  Talgo  cars  are  double  glazed  with 
tempered  safety  glass  and  are  in 
compliance  with  safety  requirements 
imposed  by  the  UIC.  Each  layer  is  6  mm. 
(.24  inches)  thick  with  an  air  space  in 
between  the  two  layers.  RTAX  did 
submit  the  test  criteria  that  was  used  for 


the  glazing  material  in  the  side 
windows.  TECHNICAL  SPECIFICATION 
ET-139  defines  the  basic  characteristics 
of  quality  control  for  the  security 
templates  for  Talgo  railroad  cars.  The 
mechanical  characteristics  section  of 
ET-139  provides  the  criteria  for  impact 
testing  of  the  glazing  template  using  a 
500  gram  steel  ball. 

Docket  Number  SA-94-1  granted  a 
waiver  from  compliance  of  the  Railroad 
Safety  Appliance  Standards,  (49  CFR 
231.14)  and  Sections  2  and  4  of  the 
Safety  Appliance  Act  (45  U.S.C. 
Sections  2  and  4),  which  requires  that 
each  passenger  car  must  be  equipped 
with  side  handholds,  end  handholds 
and  uncoupling  levers.  The  passenger 
cars  have  side  handholds  at  the  doors 
for  the  assistance  of  passengers,  but 
there  are  no  side  handholds  or  end 
handholds  which  the  rules  contemplate 
for  use  in  switching  operations  or 
coupling  and  uncoupUrvg.  The  12  cars  in 
the  TaJgo  train  constitute  a  single  unit, 
in  that  the  cars  will  not  be  uncoupled 
from  one  another,  except  at  specified 
maintenance  facilities.  The  individual 
cars  are  joined  by  swivel  type  traction 
couplers  which  will  not  uncouple  in 
normal  operations  and  because  of  this 
configuration  there  is  no  need  for 
uncoupling  levers.  Standard  AAR  Type 
E  couplers  will  be  installed  at  the  ends 
of  the  front  and  rear  service  cars. 

The  waivers  permitted  the  operation 
oi  the  Talgo  train  to  he  operated  (1)  !n 
non-revenue  demonstration  runs  and  (2) 
in  revenue  service  as  part  of  a  regularly 
scheduled  service  operated  by  National 
Railroad  Passenger  Corporation 
(Amtrak)  in  the  Pacific  Northvrest  High 
Speed  Rail  Corridor  between  Seettle, 
Washington,  and  Portland,  Oregon.  The 
waiver  also  permitted  the  ret\im  of  the 
Talgo  train  to  the  Port  of  Baltimore  for 
disassembly  and  return  to  Spain  after 
the  revenue  service  contract  expired  in 
September,  1994. 

SCAX  petitioned  the  FRA  on  August 
25.  1994,  to  amend  and  expand  the 
RTAX  waivers.  SCAX  proposes  to 
sponsor  three  revenue  service  runs 
tentatively  planned  for  October  4,  5  and 
6.  The  train  is  scheduled  to  nm  between 
Los  Angeles — Lancaster.  Los  Angeles — 
San  Diego,  and  Los  Angeles — San 
Bernardino,  California.  The  SPT  will  - 
move  the  Talgo  train  to  Los  Angeles, 
where  it  will  be  operated  by  Amtrak,  on 
SCAX's  Metrolink  system.  After 
completion  of  the  revenue  nms,  SPT 
will  move  the  TALGO  train  to  Oakland. 
California,  and  turn  it  over  to  Amtrak. 

Amtrak  petitioned  the  FRA  on  August 
24. 1994,  to  modify  the  existing  waiver 
and  permit  the  movement  of  the  Talgo 
train  over  any  trackage  in  the  United 
States  for  display  and  demonstration 


purposes.  This  request  is  made  on 
behalf  of  RTAX.  who  decided  to  take 
this  equipment  on  a  national  toiit  before 
returning  it  to  Spain.  Acceding  to  the 
RTAX  representative,  the  States  of 
Illinois,  Ohio.  Wisconsin  and  Maine 
have  expressed  interest  in  display  and 
publicity  runs  of  the  Talgo  trainset.  The 
exact  dates  and  routing  for  the  proposed 
display  of  the  Talgo  train  are  not  known 
at  this  time.  Once  all  obligations  have 
been  completed,  the  Talgo  trainset  will 
be  routed  to  the  Port  of  Baltimore  for 
shipment  back  to  Spain. 

SPT  petitioned  the  FRA  on  August  26. 
1994.  for  an  extension  of  the  current 
RTAX  waiver  to  conduct  non-revenue 
test  runs  for  the  purpose  of  experiencing 
the  efficiency  of  the  passive  tilt  system 
.incorporated  in  the  Talgo  train.  The 
train  would  be  operated  from  Portland 
to  Los  Angeles,  including  Sacramento 
and  Stockton,  California,  and  over  the 
SPT  trackage  nghts  over  the  Union 
Pacific  Railroad  Company  between 
Niles  and  Tracy,  California,  during  the 
approximate  period  of  September  30 
through  October  9,  1994  period,  except 
for  the  proposed  revenue  service  runs 
operated  by  Amtrak  for  SCAX  over 
Metrolink.  The  non-rsvenue  moves 
would  be  restricted  to  SPT,  A.mfrak, 
RTAX  and  governmental  ofticials. 

SPT  on  August  26, 1994,  also 
petitioned,  on  behalf  of  the  SPCSL,  for 
an  extension  of  the  current  waiver  in 
order  to  permit  the  State  of  Illinois  to 
conduct  some  non-revenue  test  runs  for 
the  purpose  of  experienciijg  the   . 
efficiency  of  the  passive  tilt  system  on 
the  Talgo  train.  Amtrak,  the  Illinois 
Department  of  Transportation  (IDOT) 
operator,  vvould  conduct  the  non- 
revenue  runs  on  SPCSL 's  Chicago-St. 
Louis  route.  lEXDT  has  arranged  for  the 
Talgo  train  to  be  tested  for  one  or  t;vo 
days  during  the  second  week  in 
October,  based  upon  current  equipment 
availability.  These  testing  non-revenue 
moves  would  be  restricted  to  SPCSL, 
Amtrak,  RTAX  and  IDOT  staff 
personnel. 

Southern  California  Ref^onal  Rail  Authority 
(SCAX);  .SPCSL  Corporation  (SPCSL) 

Docket  Number  RST-94-2 

To  accomplish  the  revenue 
demonstration  runs  described  above  in 
Southern  California,  SCAX  petitioned 
the  FRA  on  August  25, 1994  to 
temporarily  waive  49  CFR  213.57(b), 
"Ciuves;  elevations  and  speed 
limitations,"  to  allow  operation  at  up  to 
6  inches  of  cant  deficiency.  SCAX 
requests  the  waiver  in  order  to 
demonstrate  the  advantages  of  the  Talgo 
tilt  technology  in  negotiating  curves  at 
higher  speeds.  SCAX  expects  to  power 


the  trains^  with  an  EMD  F59PH  or  F40 
locomotive  owned  by  SCAX. 

SPT  on  behalf  of  the  SPCSL  petitioned 
the  FRA  on  August  26, 1994  to 
temporarily  waive  49  CFR  213.57(b)  to 
allow  (^>eration  at  5^/i  inches  of  cant 
deficiency  between  milepost  224  and 
milepost  237  on  the  route  between  St. 
Louis,  Missouri  and  Chicago.  Illinois  to 
conduct  testing  and  non-revenue 
demonstration  runs.  SPT  states  that  this 
waiver  would  allow  76  inph  speeds  on 
2  degree  curves  that  are  presently 
restricted  to  60  mph  due  to 
superelevation  set  at  2Va  iiKhes. 

The  Talgo  trainset  was  tested  at  up  to 
8  inches  of  cant  deficiency  in  Amtrak's 
Northeast  Corridor  (New  England  Coast 
Route)  during  1988. 

The  track  safety  standards  in  49  CFR 
213.57(b)  prescribe  a  speed  limit,  not 
distinguishing  between  freight  and 
passenger  rolling  stock,  at  which  trains 
may  operate  over  curved  track  as  a 
function  of  curve  radius  (curvature)  and 
installed  superelevation. 

In  the  general  case,  for  any 
combination  of  curvature  and 
superelevation,  there  is  a  specific 
("balanced")  speed  at  which  the  effect 
of  centrifugal  force  is  canceled,  resulting 
in  passenger  insensitivity  to  actual 
curve  negotiation.  This  is  an  ideal 
outcome  for  passenger  trains  that 
usualty  operate  considerably  faster  than 
freight  trains  and  consequently  would 
demand  greater  superelevation  to 
produce  the  balanced  effect.  The  track 
standards  permit  the  operation  of  trains 
on  curves  at  speeds  producing  a 
conservative  underbalance  ("cant 
deficiency")  in  fine  with  historic 
industry  practice.  (A  more  detailed 
discussion  of  cant  deficiency  can  be 
found  in  52  FR  38035.  October  13, 
1987). 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  this  proceeding  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  vmting.  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  SA-94-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel. 
Federal  Railroad  Administration.  Nassif 
Building,  400  Seventh  Street.  S.W.. 
Washington.  D.C.  20590. 
Communications  received  before 
September  29. 1994,  will  be  considered 


by  FRA  before  final  action  is  Uken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201. 
Nassif  Building.  400  Seventh  Street. 
S.W.,  Washington,  D.C  20590. 

Issued  in  Waskington,  DXL  on  September 
9. 1994. 

Phil  Olekszyk. 

Acting  Deputy  Associate  Administrator  for 

Safety  Compliance  and  Program 

Implementation. 

[FR  Doc.  94-22848  Filed  9-13-94;  8:45  am] 

BtLUNG  COOE  4910-06-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-SO;  Notice  2] 

Decision  That  Nonconforming  1991 
BMW  750iL  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1991  BMIV  750iL 
passenger  cars  are  eligible  for 
importation. 


SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1991  BMW 
750iL  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1991 
BMW  750iL),  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  is  effective  as  of 
the  date  of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(l)(Al 
(formeriy  section  108(c){3)(A)(i)  of  the 
National  Trafiic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 


vehicle  is  substantially  similar  to  a 
motor  vehicle  origiiially  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C 
30115  (formeriy  section  114  of  the  Aci,, 
and  of  the  same  model  ye»  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  deosions  may 
be  submitted  by  either  manufecturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishesLthis  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion.  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  R-90-007)  petitioned  NHTSA 
to  decide  whether  1991  BMW  750iL 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTS.A  published  notice  of  the  petition 
on  June  29, 1994  (59  FR  33572)  to  afford 
an  opportimity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner. 
NHTSA  has  decided  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  81  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1991  BMW  750iL  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantiallv  similar  to  a 
1991  BMW  750iL  originally 
manufactured  for  importation  into  and    ' 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  30115.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 
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Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  September  8, 1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  94-22692  Filed  9-13-94:  8:45  am) 

BILLINO  CODE  4*10-6«-M 


Decision  That  Nonconforming  1971 
Lancia  Fulvia  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1971  Laincia  Fulvia 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1971  Lancia 
Fulvia  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1971 
Lancia  Fulvia),  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  is  effective  as  of 
the  date  of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 


SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Liphardt  &  Associates,  Inc.  of 
Ronkonkoma,  New  York  (Registered 
Importer  R-90-004)  petitioned  NHTSA 
to  decided  whether  1971  Lancia  Fulvia 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 


NHTSA  published  notice  of  the  petition 
on  July  18,  1994  (59  FR  36481)  to  afford 
an  opportunity  for  pubic  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  decided  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  82  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  imder  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1971  Lancia  Fulvia  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1971  Lancia  Fulvia  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  30115,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(aKl)(A)  and 
{b)(l):  49  CFR 593.8:  delegations  of  authority. 
at  49  CFR  1.50  and  501.8. 

Issued  on  September  8, 1994. 
William  A.  Boefaly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-22693  Filed  9-13-94:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

September  14,  1994. 

PUCE:  6th  Floor,  1730  K  Street,  NW., 

Washington,  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1-  Steel  Branch  Mining,  Docket  No.  WEVA 
92-953.  (Issues  include  whether  the  judge 
correctly  concluded  that  Steel  Branch  Mining 
violated  30  C.F.R.  §  77.404(a),  and  that  the 
violation  was  significant  and  substantial,  and 
whether  the  judge  assessed  an  appropriate 
civil  penalty.) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 


accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  C.F.R. 
§  2706.150(a)(3)  and  §  2706.160(d). 
No  earlier  annoimcement  of  the 
meeting  was  possible. 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-677-8339  for  toll 
free  was  possible. 

Dated:  September  9, 1994. 
Jean  H.  Ellen, 
Chief  Docket  Clerk. 

[FR  Doc.  94-22831  Filed  9-12-9+;  11:35  am) 
BILLING  CODE  B736-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  1.00  a.m.,  Monday. 
September  19, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSTOERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassigaments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  fJorward  bata.  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  iot  a  recorded 
announcement  of  tank  and  bank 
holding  company  apptiCatioas 
scheduled  for  the  meeting. 

Dated:  September  9. 1994. 
Jennifer ).  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-22823  FUed  9-12-»4;  W;45  aa| 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categories 
elsewtiere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34500;  International  Series 
Release  No.  697;  File  No.  SR-Amex-94-201 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  and 
Amendment  Nos.  2  and  3,  and  Filing 
and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  4  to  the 
Proposed  Rule  Change  Relating  to  the 
Listing  and  Trading  of  Options  on  the 
Mexico  Index 

Correction 

In  notice  document  94-19743 
beginning  on  page  41534  in  the  issue  of 
Friday,  August  12. 1994.  the 
"International  Series  Release  No:"'  is 
corrected  to  read  as  set  forth, above. 

BILLING  CODE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart91 

[Doclcet  No.  26242,  Notice  No.  94-28] 
RIN2120-AF30 

Suspension  of  Certain  Aircraft 
Operations  From  the  Transponder  With 
Automatic  Pressure  Altitude  Reporting 
Capability  Requirement 

Correction 

In  proposed  rule  document  94-20830 
beginning  on  page  43994  in  the  issue  of 
Thursday.  August  25, 1994,  make  the 
following  correction: 

On  page  43997,  in  the  second  column, 
in  the  first  full  paragraph,  in  the  eighth 
line,  "TAG"  should  read  "ATC". 

BILLING  CODE  1S0641-O 


Wednesday 
September  14,  1994 
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Part  II 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Parts  13  and  14 
Importation,  Exportation,  and 
Transportation  of  Wildlife;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parts  13  and  14 
RIN  1018-AB49 

Importation,  Exportation,  and 
Transportation  of  Wildlife 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  U.S.  Fish  and  Wildlife  Service 
(Service)  regulations  providing  for 
uniform  rules  and  procedures  for  the 
iniportation,  exportation,  and 
transportation  of  wildlife.  Several 
definitions  are  proposed  for  inclusion, 
and  several  errors  in  reference  are 
corrected.  The  Service's  exception  to  the 
designated  port  of  entry  requirement  for 
wildlife  products  or  manufactured 
articles  worn  as  articles  of  clothing  or 
contained  in  accompanying  personal 
baggage  is  revised.  The  exceptions  to  the 
import  declaration  requirements  and 
export  declaration  requirements  are  also 
revised. 

The  Service  minimum  age 
requirement  for  certain  antique  articles, 
other  than  scrimshaw,  imported  into  the 
United  States  is  revised.  The  Service  is 
also  revising  its  clearance  requirements 
and  its  refusal  of  clearance 
requirements.  The  Service's  import 
declaration  filing  requirements  are  also 
revised. 

Changes  are  also  proposed  in  the 
marking  requirements  for  containers. 
Further  changes  are  proposed  in  the 
import  and  export  license  requirements 
and  fee  schedules  and  the  exceptions  to 
license  requirements.  In  addition  to  the 
above  changes,  the  non-standard  fee 
schedule  in  Part  13  for  an  import/export 
license  is  amended. 

DATES:  Comments  must  be  submitted  on 
or  before  November  14, 1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  3247,  ArHngton. 
Virginia  22203-3247.  Comments  and 
materials  may  be  hand-delivered  to  the 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Law  Enforcement,  4401  N.  Fairfax 
Drive,  Room  500,  Arlington,  Virginia, 
between  the  hours  of  8  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Shoemaker,  Special  Agent  in 
Charge.  Branch  of  Investigations. 
Division  of  Law  Enforcement,  Fish  and 
Wildlife  Service,  U.S.  Department  of 
Interior,  Washington,  DC  20240. 
Telephone  Number  (703)  358-1949. 


SUPPt^MENTARY  INFORMATION: 
BackgFomid 

The  Fish  and  Wildlife  Service 
(Service)  has  oversight  responsibilities 
luider  statutory  and  regulatory  authority 
to  regulate  the  importation,  exportation, 
and  transportation  of  wildlife.  The 
Service,  consistent  with  this  authority, 
has  established  an  inspection  program 
to  properly  oversee  the  importation, 
exportation,  and  transportaticm  of 
wildlife  and  wildlife  products.  The 
Service,  in  support  of  its  program 
activities,  has  promulgated  regulations, 
subject  to  exemptions  and  permitted 
exceptions,  restricting  the  importation 
and  exportation  of  wildlife  and  vjrildlifie 
products  to  certain  designated  ports, 
border  ports,  and  special  ports 
enumerated  within  the  Code  of  Federal 
Regulations.  Service  regulations 
governing  the  importation,  exportation, 
and  transportation  of  wildlife  are 
codified  in  50  CFR  14  and  are 
implemented  through  the  cooperative 
efforts  of  the  U.S.  Fish  and  Wildlife 
Service,  Special  Agents  and  Wildlife 
Inspectors  and  with  the  essential 
support,  cooperation  and  assistance  of 
the  U.S.  Customs  Service  (Customs)  and 
the  Animal  and  Plant  Health  Inspection 
Service  and  other  cooperative  agencies. 

The  Service  proposes  to  make  the 
following  changes  to  the  Importation, 
Exportation,  and  Transportation  of 
Wildlife  regulations  in  Part  14.  A  new 
Section  14.4,  entitled  "Definitions"  is 
proposed  to  include  several  new 
definitions.  In  proposing  these  new 
definitions,  the  Swvice  hopes  that 
greater  uniformity  in  the  interpretation 
of  Part  14  will  be  achieved.  This  section 
will  also  include  a  definition  for  the 
term  "commercial"  indicating  when  the 
conunercitd  intent  of  a  shipment 
becomes  presumptive.  This  definition  is 
intended  to  delineate  when  an  import/ 
export  license  will  be  required  for  a 
wildlife  shipper  and  when  other 
requirements  applicable  to  commercial 
wildlife  enterprises  v«ll  ensue.  A 
definition  is  also  proposed  for  the  term 
"export"  to  delineate  when  the  filing  of 
an  export  declaration  will  be  required. 
The  term  "accompanying  personal 
baggage"  is  also  newly  defined  to 
remove  any  confusion  as  to  when  hand- 
carried  items  and  checked  baggage  will 
be  regarded  by  the  Service  as  an  export 
or  import  respectively.  The  meaning  of 
the  term  "domesticated  animal"  has 
been  defined  to  distinguish  such 
animals  from  wildlife.  In  addition  to  the 
above  changas,  the  term  "worn"  in 
§  14.15  has  been  removed  and  replaced 
with  the  term  "used"  in  order  to  clearly 
define  when  wildUfe  products  will  be 
included  within  the  personal  baggage 


and  household  effects  exception  to  the 
designated  port  requirements. 

The  Service  has  made  several 
administrative  corrections  within  the 
text  of  the  regulations.  Corrections  have 
been  made  changing  the  erroneous 
references  to  §  14.93(d)  in  §  14.82(a)(2) 
and  the  erroneous  reference  to 
§  14.93(d)(1)  in  §  14.93(c)(5)  to  read 
§  14.93(c)  and  §  14.93(c)(1)  respectively. 
These  cites  reference  the  requisite 
record  requirements  applicable  to 
holders  of  an  import/export  license. 

A  reference  to  the  permit 
requirements  of  Pait  23  is  included 
within  several  sections  of  Part  14.  The 
requirements  of  Part  23  implement  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  The  following  provisions 
are  being  revised  to  include  references 
to  Part  23:  at  §  14.21,  the  exception  to 
the  Service's  license  requirements  for 
shellfish  and  fishery  products;  at 
§  14.55.  the  exceptions  to  Service 
wildlife  clearance  requirements  stating 
when  wildlife  and  wildlife  products 
may  be  imported  without  clearance;  at 
§  14.62(a),  the  exceptions  to  the  import 
declaration  requirements  stating  when  a 
Service  import  declaration  (Form  3-177) 
is  not  required;  at  §  14.64(a),  the 
exceptions  to  export  declaration 
requirements  stating  when  a  Service 
export  declaration  (Form  3-177)  is  not 
requiied;  and  at  §  14.92  the  exceptions 
to  license  requirements  stating  when 
wildlife  may  be  imported  or  exported 
without  the  prociuement  of  a  Service 
import/export  license. 

The  Service  is  proposing  to  change 
the  age  minimum  in  §  14.22  for  certain 
antique  articles  for  consistency  with 
changes  in  the  Endangered  Species  Act. 
The  Service  is  also  adding  in 
§  14.21(a)(2)  an  exception  to  the 
designated  port  requirements  for  marine 
invertebrates  of  the  Class  Pelycopoda; 
species  conunonly  known  as  oysters, 
clams,  mussels,  and  scallops;  and  the 
eggs,  larvae,  or  juvenile  forms  thereof 
exported  for  purposes  of  propagation,  or 
research  related  to  propagation,  and  for. 
pearls  imported  for  commercial 
purposes.  The  requirements  for  the 
clearance  of  wildlife,  at  §  14.52.  and  the 
refusal  of  clearance  of  wildlife  at  §  14.53 
are  being  revised  to  show  the 
applicability  of  these  sections  to  both 
exported  and  imported  wildUfe.  The 
provisions  of  §  14.52  have  been  revised 
to  specifically  state,  in  both  import  and 
export  situations,  the  reiquirements  of 
presentation  of  wildlife  for  clearance 
and  the  requirement  of  clearance  of 
Mrildlife  by  a  Service  officer  prior  to 
export  or  prior  to  U.S.  Custom  Service 
release  of  an  importation. 


The  Service's  refusal  of  clearance 
provisions  at  §  14.53  are  also  reused  to 
require  the  identification  of  wildlife  by 
species  or  subspecies  name.  This  change 
is  intended  to  alleviate  the  confusion*" 
often  caused  by  the  use  of  common 
names.  This  section  has  also  been 
revised  to  include  as  an  additional  basis 
for  the  refusal  of  clearance  in  §  14.53  the 
failure  to  pay  an  assessed  penalty  levied 
upon  an  importer  or  exporter  under  Part 
11.  Another  significant  change  being 
made  to  §  24.53  is  the  establishment  of 
a  formal  detention  process,  similar  to 
that  of  the  Customs  Service,  within  the 
section.  This  detention  procedure  is 
necessary  to  provide  for  the  Service's 
detention  of  wildlife,  to  identify  or 
determine  applicable  state  or  foreign 
sovereign  law,  in  order  to  establish 
probable  cause  to  seize  the  wildlife  in 
question. 

In  order  to  ensure  humane  and 
expeditious  inspection  and  handling  of 
shipments  of  wildhfe,  the  Service  is 
revising  §  14.54  to  include  a  provision 
requiring  that  the  Service  be  notified  at 
least  48  hours  prior  to  the  "estimated 
time  of  arrival"  of  live  or  perishable 
shipments  of  wildlife  or  wildlife 
products.  The  Service  is  to  be  similarly 
notified  when  wildlife  inspection  is 
requested  to  be  accomplished  upon 
arrival  emd  when  wiidbfe  is  required  to 
be  inspected  prior  to  export. 

The  regulations  concerning  the 
requirements  of  the  Service  Form  3-177, 
Declaration  for  Importation  or 
Exportation  of  Fish  or  Wildlife,  in 
§  14.61  are  being  revised  to  include 
changes  brought  about  by  the  U.S. 
Customs  Automated  Commercial 
System  (ACS)  and  the  Automated 
Broker  Interface  (ABI)  electronic  entry 
system  and  to  clarify  the  requirement  of 
filing  an  import  declaration.  Changes  in 
the  U.S.  Customs  entry  system  allow 
entry  dociunents  to  be  filed 
electronically  by  an  authorized  Customs 
broker  using  the  electronic  entry  system. 

The  Service's  exceptions  to  import 
requirements  in  §  14.62  are  revised  to 
exclude,  in  addition  to  articles  intended 
for  sale,  articles  or  samples  used  as 
exhibits  to  solicit  sales.  This  section  is 
to  be  further  revised  to  remove 
emerroneous  reference  to  an  obsolete 
U.S.  Customs  Service  form.  In  §  14.64(a) 
the  Service  is  adding  an  additional 
exception  to  the  export  declaration 
requirements  for  marine  invertebrates  of 
the  Class  Pelycopoda;  species 
commonly  known  as  oysters,  clams, 
mussels,  and  scallops;  and  the  eggs 
larvae,  or  juvenile  forms  thereof 
exported  for  the  purposes  of 
propagation,  or  research  related  to 
propagation.  The  Service  is  also 
restating  the  exceptions  to  the  export 


declaration  requirements  under 
§  14.64(b)(1)  and  §  14.64(b)(2)  by 
excluding,  in  addition  to  wildlife 
articles  intended  for  sale,  articles  or 
samples  used  as  exhibits  to  solicit  sales. 
Changes  are  proposed  in  the  marking 
requirements  of  §  14.81,  and  the 
alternatives  and  exceptions  to  the 
marking  requirements  in  §  14.82,  to  add 
provisions  requiring  the  conspicuous 
marking  of  containers  or  packages  to 
indicate  when  the  contents  are 
venomous  species.  In  making  this 
proposal,  the  Service  hopes  to  prevent 
injuries.  In  accordance  with  §  14.81,  the 
Service  will  also  require  that  wildlife 
shipments  be  accompanied  with  an 
accurate  and  legible  list  of  the  contents 
by  scientific  species  name  and  the 
number  of  each  species. 

The  provision  of  §  14.91(c)  establishes 
that  persons  engaged  in  certain 
enumerated  activities  are  required  to 
hold  an  import/export  license.  The 
provisions  of  this  section  have  been 
revised  and  amended  to  be  more  clearly 
worded  and  to  require  persons  who 
commercially  import  or  export  wildlife 
in  the  form  of  food  products  taken  fi-om 
populations  of  non-domesticated 
animals  to  be  licensed.  Sections 
14.92(a)(5)  and  14.92(a)(6)  are  being 
added  to  include  within  the  exceptions 
to  hcense  requirements  provisions 
providing  an  exception  for  marine 
invertebrates  of  the  Class  Pelycopoda; 
species  commonly  known  as  oysters, 
clams,  mussels,  and  scallops;  and  the 
eggs,  larvae,  or  juvenile  forms  thereof 
exported  for  purposes  of  propagation,  or 
research  related  to  propagation,  and  for 
pearls  imported  for  commercial 
purposes.  Sections  14.92(b)(1)  and 
14.92(b)(2)  have  been  amended  to  allow 
for  an  exception  to  the  import/export 
license  requirement  for  common  carriers 
and  custom  house  brokers,  only  in 
instances  where  they  are  acting  in  their 
respective  function  as  transporters  or 
agents  and  not  as  the  importer  or 
exporter  of  record. 

Inspectors  working  at  designated 
ports  of  entry  are  vested  with  the 
authority  by  statute  and  regulation  to 
undertake  the  physical  inspection  and 
identification  of  wildlife -shipments  and 
to  examine  a:ll  associated  wildlife 
shipment  documentation  for 
sufficiency.  Generally,  these  inspection 
procedures  are  uniformly  required  and 
equivalent  in  their  demands  upon  work- 
units  of  the  Service,  with  some 
exceptions,  for  all  shipments  of  wildhfe 
regardless  of  value,  size  of  shipment,  or 
the  variety  of  regulated  wildlife  species. 
Because  of  the  nature  of  the  inspection 
and  the  administrative  support  required, 
a  direct  correlation  between  the  value  of 
a  wildlife  shipment  and  the  operating 


costs  incurred  by  the  Service  in 
inspection  of  wildlife  cannot  be  made. 
The  Service,  therefore,  has  historically 
assessed  user  fees  according  to 
standardized  schedules  co<5fied  in  the 
Code  of  Federal  Regulations  and  has 
avoided  as  impracticable  the  levving  of 
fees  based  solely  upon  the  value  of 
wildlife  shipped. 

Service  umform  import/export  user 
fee  schedules  have  been  set  out  and 
promulgated  at  50  CFR  14.  A  review  of 
available  user  fee  information  shows 
that  since  1988  there  have  been  four 
studies  of  the  Service's  import/export 
user  fee  policies:  a  1988  report  prepared 
by  the  Service,  Division  of  Finance,  of 
findings  and  recommendations  on 
review  of  Law  Enforcement 
Management  Information  System  and 
Import/Export  Fee  Billing  and 
Collection  System,  a  1988  user  rha/ges 
and  collection  report  by  the  Department 
of  the  Interior,  Office  of  the  Inspector 
General;  a  1991  Law  Enforcement 
Functional  Analysis  Review  prep.^red 
by  a  Fish  and  Wildlife  Service 
Functional  Analysis  Review  Team,  and 
finally  a  1992  draft  of  the  CITES 
Implementation  Study,  prepared  by 
Traffic,  U.S.A. 

One  recommendation  consistently 
made  in  these  studies  is  that  the  Service 
should  revise  its  user  fee  policies  and 
rates  to  recover  the  full  cost  of  services 
provided  to  individuals  and  businesses. 
The  recommendation  was  also  made 
that  the  Service  license  and  cha.'ge  user 
fees  to  all  commercial  importers  and 
exporters  of  wildlife  and  wildlife 
products.  The  Service  is  therefore 
proposing  to  adjust  its  fees  for  certain 
activities  in  order  to  recover  the  actual 
costs  of  the  services  provided  for  all 
commercial  import/export  activities  as 
proposed  herein. 

Inspection  Fees 

All  commercial  importers  and 
exporters  of  wildlife  and  wildlife 
products  are  charged  an  inspection  fee 
for  actual  inspection  time  at  a 
designated  hourly  rate  (including  salary 
and  travel  costs)  with  a  2  hour 
minimum  for  shipments  imported  or 
exported  through  any  port  other  than 
one  of  the  ports  designated  in  §  ?4  12. 
The  current  rate  is  $25  per  houi  Where 
an  inspection  occurs  on  a  holiday  or  a 
Sunday,  the  hourly  rate  is  doubled.  In 
addition,  there  is  an  administrative  fee 
charged  to  all  importers/exporters  at 
non-designated  ports  to  cover  the  costs 
of  processing  and  filing  the  paperwork 
and  the  entry  of  data  into  the  Service's 
computer  system.  The  ciurent 
administrative  fee  charged  to  all 
importers/exporters  at  non-desi);r :at»'u 
ports  is  $25. 
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Import/Export  Licenses 

Pursuant  to  its  authority  the  Service 
requires  persons  engaged  in  business  as 
importers  and  exporters  of  wildlife  and 
wildlife  products  to  obtain  a  wildlife 
import/export  license  and  to  comply 
v\1th  all  administrative  reporting  and 
documentation  requirements.  Tne 
Service  currently  charges  $125  per 
license  annually.  Holders  of  import/ 
export  licenses  must  pay  a  user  fee  for 
each  shipment  that  is  imported  or 
exported  at  a  designated  port  of  entry 
listed  in  §  14.12.  The  current  fee  is  $25 
for  each  shipment  imported  or  exported 
at  a  designated  port  In  addition, 
overtime  costs  are  charged  to  the 
importer  or  exporter  at  the  rate  of  $25 
per  hour  or  a  fractional  increment 
thereof.  However,  non-commercial 
shipments  and  shipments  imported  or 
exported  by  persons  or  businesses 
exempt  from  the  license  requirements 
are  not  charged  an  inspection  fee  at 
designated  ports,  but  may  be  charged 
overtime  costs  where  such  inspections 
are  incurred  at  the  specific  request  of 
the  importer  or  exporter. 

An  analysis  of  import/export  data  for 
the  three  most  recent  years  for  which 
complete  data  is  available  from  the  Law 
Enforcement  Management  Information 
System  database  shows  that  the  Service 
is  only  recouping  about  $2  million 
annually  of  the  total  wildlife  inspection 
budget  of  $4.35  million.  Thus,  only 
approximately  45  percent  of  the  total 
cost  of  the  Service's  wildlife  inspection 
program  is  recovered  through  the 
current  user  fees  rates. 

Consequently,  the  Service  is 
proposing  to  adjust  its  fee  schedules  in 
§  14.93  in  order  to  recoup  the  full  cost 
of  the  import/export  inspection 
program.  First,  the  Service  is  proposing 
to  require  all  commercial  importers  and 
exporters  of  wildlife  and  wildlife 
products  to  obtain  an  import/export 
license  without  regard  to  the  total  value 
of  wildlife  or  wildlife  products 
imported  or  exported  each  year.  This 
woidd  eliminate  the  yearly  value 
exception  in  §  14.92(bK6).  This  is  a 
ciiange  from  the  current  system  where 
only  commercial  importers/e.xporters 
who  import  or  export  more  than  $25,000 
in  wildlife  products  annually  were 
required  to  obtain  a  license.  Second,  the 
Service  is  proposing  to  adjust  the  cost 
of  issuing  an  import/export  license  by 
reducing  the  cost  of  a  License  from  the 
present  rate  of  $125  per  year  to  $50  per 
year.  Third,  the  Service  is  proposing  to 
increase  the  fiees  charged  at  designated 
ports  in  order  to  €»ver  the  full  cost  of 
the  inspection  services  provided.  The 
present  inspection  fee  has  been  $25 
since  1986.  The  Service's  analysis 


indicates  that  the  average  cost  to  the 
Service  to  process  a  shipment  is  $55  per 
shipment  Therefore,  the  Service  is 
proposing  to  increase  the  cost  of  this  fee 
to  $55  per  shipment  in  order  to  more 
realistically  recover  costs.  Fourth,  the 
Service  is  proposing  to  increase  the 
administrative  fee  diarged  at  non- 
designated  ports  from  $25  to  $55,  in 
addition  to  the  inspection  fee.  to  recover 
its  actual  costs  and  to  make  this  fee 
consistent  with  the  proposed  increase  in 
the  designated  port  inspection  fee.  The 
Service  believes  these  adjustments  in 
the  fee  rates  and  applications  are 
reasonable  and  fair  in  light  of  the  actual 
demands  upon  limited  Service 
resources. 

The  Service  will  propose  substantive 
changes  to  Title  50  CFR  Part  13  at  a  later 
time.  The  Service  is,  however,  revising 
the  non-standard  fee  schedule  in 
§  13.11(dK4)  to  be  consistent  with  the 
proposed  changes  to  Part  14. 

Summary  of  Comments  and 
Information  Received 

On  Thursday,  November  14,  1991.  the 
Ser\'ice  published,  in  tbe  Federal 
Register,  (56  FR  57873),  a  Notice  of 
Intent  to  Review  Title  50  CFR  Parts  13 
and  14.  The  Service,  in  this  notice, 
requested  that  all  interested  parties 
submit  written  comments.  In  response 
to  this  request,  the  Service  received 
comments  from  a  total  of  66  individuals 
and  organizations. 

Specifically,  written  comments  were 
received  from  36  individuals,  1 1 
Government  agencies,  8  sportsman 
associations,  1  American  Indian  tribe,  3 
scientific  associations,  and  7  wildlife 
management  and  conservation 
associations.  The  Service  has  carefully 
considered  all  comments  received  in 
response  to  the  Notice  in  proposing 
these  changes  to  Parts  13  and  14. 

Comments  Pertaining  to  50  CFR  14.12 
Through  14.18 

Several  comments  recommended  the 
addition  of  the  port  of  Detroit,  Michigan 
to  the  list  of  "Designated  Ports"  in 
§  14.12.  The  Service  has  carefully 
considered  this  request,  but  has  decided 
not  to  list  Detroit  as  a  designated  port 
at  this  time.  The  Service  believes  that 
designated  port  status  is  not  warranted 
at  this  time  because  of  the  close 
proximity  of  Detroit  to  the  designated 
port  of  Chicago,  a  major  commercial 
airport  hub  for  air  cargo.  Although 
Detroit  has  a  growing  air  cargo  sector,  it 
is  modest  in  comparison  to  Chicago. 
Detroit  does  have  international  air 
passenger  service  and  a  land  border 
with  Canada:  however,  the  workload 
does  not  warrant  designated  port  status 
at  this  time. 


Several  commenters  recommended 
that  the  Service  revise  the  words  "not 
intended  for  sale"  in  §  14.15  to  include 
items  being  imported  or  exported  for  the 
stated  purpose  of  display  in  order  to 
solicit  sales.  Another  specific  change 
recommended  to  §  14.15  favored  the 
establishment  of  a  limitation  on  the 
value  or  number  of  items  of  personal 
baggage  and  household  effects  that  may 
be  imported  or  exported  pursuant  to  the 
designated  port  exception  in  §  14.15  for 
accompanying  personal  baggage  and 
household  effects.  The  conunenter 
further  recommended  that  the  Service 
make  any  exceeding  of  the  proposed 
personal  baggage  and  household  effects 
limitation  evidence  of  intent  to  sell.  The 
Service  agrees  that  the  misuse  of  this 
designated  port  exception  has  become  a 
concern. 

The  Service  believes  this  problem  is 
best  addressed  in  two  ways.  First, 
greater  cooperation  with  Customs 
officials  is  needed  when  quantities  of 
wildlife  items  in  excess  of  those  allowed 
by  Customs  are  clearly  evident.  Second, 
the  Service  is  proposing  to  more  clearly 
define  the  terms  "commercial"  and 
"accompanying  personal  baggage"  to 
clearly  distinguish  commercial 
importations  and  exportations  and 
effectively  prevent  the  misuse  of  the 
designated  port  exception. 

Several  commenters  expressed  the 
concerns  of  the  scientific  community. 
One  commenter  requested  that  the 
Ser\'ice  provide  a  special  designated 
port  of  entry  exemption  similar  to  those 
provided  for  personally  owned  birds, 
marine  mammals,  and  personal  effects 
in  §  14.15.  §  14.17,  and  §  14.18  so  that 
scientific  specimens  or  wildlife 
intended  for  scientific  use  can  be 
imported  at  any  customs  port  of  entry. 
This  proposal,  as  noted  by  the 
commenter,  would  eliminate  excessive 
paperwork  and  allow  for  unforeseen  and 
uncontrollable  circumstances. 

The  Ser\'ice  is  sjin  pathetic  to  the 
concerns  of  the  scientific  community. 
Howe\'er.  no  changes  are  anticipated  at 
this  time.  Tlie  Service  notes  in  making 
this  determination  that  the  exemptions 
referred  to  by  the  commenter  were 
personal  exemptions.  Scientific 
collections,  however,  are 
distinguishable  in  that  they  are  not 
considered  personal  exemptions  by  the 
Service.  The  Service  continues  to 
recognize  the  need  to  carefully  monitor 
the  importation  of  scientific  wildlife 
specimens. 

Comments  Pertaining  to  Section  14.22: 
Certain  Antique  Articles 

Another  commenter  recommended 
that  the  limitation  date  specified  in 
S  14.22  for  "Certain  Antique  Articles" 
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be  changed  from  the  year  "1830"  to  the 
phrase  "100  years  old."  The  Service 
agrees  with  the  opinion  expressed  by 
the  commenter  and  has  proposed  this 
change. 

Comments  Pertaining  to  Section  14.31: 
Permits  to  Import  or  Export  WUdlifie  at 
Non-Designated  Port  for  Scientific 
Purposes 

A  few  commenters  recommended  that 
application  procedures  in  §  14.31(b)(2) 
be  revised  to  alleviate  unnecessary 
procedural  delays  imposed  upon  foreign 
researchers.  These  delays  were  said  to 
be  incurred  in  instances  where  scientific 
specimens  are  sent  out  on  loan  and  later 
returned.  Delays  are  said  to  occur 
because  of  the  required  listing  of  all 
species  being  sent  out  of  the  country 
and  because  of  the  additional  time  lost 
in  waiting  for  written  approval  prior  to 
shipping. 

Another  recomnrendation  was  that 
blanket  permits  be  issued  for  terms  of  at 
least  4  years  for  movement  of  preserved 
specimens  between  that  was  termed 
"bona  fide"  research  institutions.  One 
comment  requested  that  "bona  fide" 
non-profit  research  institutions  that 
maintain  voucher  specimens  for 
research  on  biological  diversity  and 
ecology  be  provided  an  exemption  from 
the  requirement  of  completing  an 
import/export  declaration  under  §  14.62 
for  specimens  on  loan  between 
scientific  institutions.  One  commenter 
from  the  scientific  community  noted 
that  there  should  be  no  need  to  inform 
the  Service  of  the  contents  of  loan 
packages  prior  to  sending  or  receiving 
and  opening  loaned  specimen 
shipments.  In  the  opinion  of  the 
commenter,  the  importation  and 
exportation  of  specimens  for  scientific 
research  should  be  among  the  very  least 
of  the  Service's  concerns  for  wildlife. 
The  concerns  expressed  by  the 
commenters  have  been  duly  noted.  The 
Service  is  concerned  about  any  delays 
encountered  during  permit  functions. 
The  Service,  however,  must  process  the 
requests  of  all  members  of  the  pubbc 
fairly  and  equitably  without  regard  to 
status.  The  Service  does  not  believe  that 
the  issuance  of  what  was  described  as 
"blanket  permit"  would  serve  any 
useful  regulatory  purpose.  The  Service 
would  have  difficulty  in  implementing 
this  proposal.  For  example,  how  would 
the  terms  "bona  fide  research 
institution"  and  "scientist"  be 
realistically  defined?  This  would 
require  a  subjective  determination  that 
the  Service  is  not  prepared  to  make. " 

In  regards  to  the  required  submission 
of  the  Fish  or  Wildlife  Declaration  Form 
3-177,  current  regulations  at  §  14.62(c) 
allow  180  days  for  the  submission  of 


this  form.  The  Service  believes  this 
provision  provides  adequate  time  for 
compliance. 

Comments  Pertaining  to  Section  14.51: 
Inspection  of  Wildlife 

Other  recommendations  concerned 
the  provisions  governing  Subpart  E.  the 
"Inspection  and  clearance  of  wildlife." 
A  specific  recommendation  was  that  the 
regulations  state  clearly  that  any 
shipment  must  obtain  Service  clearance 
prior  to  release  of  that  shipment  by 
Customs.  One  commenter  recommended 
that  Service  Policy  #16,  entitled 
"Species  Exempt  from  Law  Enforcement 
Management  Information  System" 
(LEMIS).  which  is  found  in  the  Service 
Import/Export  Jy4anual  and  which 
relates  to  exemption  from  import/export 
license  requirements,  be  incorporated 
into  Part  14.  The  Service  acknowledges 
these  recommendations  and  has 
attempted  to  clarify  its  regulations  and 
incorporate  policy  #16  in  this  revision. 

Comments  Pertaining  to  50  CFR  14.61 
and  14.62:  Import  Declaration 
Requirements,  Exertions  to  Import 
Declaration  Requirement 

Several  commenters  recommended 
that  the  Service  establish  in  §  14.61 
procedural  requirements  for  the  entry  of 
imported  commodities  electronically 
through  the  Customs  Automated 
Commercial  System  (ACS),  including 
discussions  on  statement  processing  and 
collection  of  user  and  license  fees,  pre- 
filing,  when  physical  documentation 
would  be  required,  and  participant 
cargo  clearance  responsibilities.  The 
Service  concurs  and  has  included 
references  to  the  U.S.  Customs 
electronic  entry  system  in  this  revision. 
The  Service  is  hesitant  to  codify  entry 
procedures  at  this  point  in  time  because 
of  the  evolving  nature  of  ACS. 

Another  commenter  noted  that  the 
port  of  entry  exemption  at  §  14.21  for 
shellfish  and  fishery  products,  which 
allow  recreational  catches  to  enter  from 
Canada,  and  the  exemptions  to  import 
declaration  requirements  in  §  14.62(a) 
have  been  beneficial  to  the  sports 
fishing  community  and  should  be 
continued.  The  Service  is  proposing  a 
change  to  §  14.62(a)  to  include  a 
reference  to  the  permit  requirements  of 
Part  23  within  the  text  of  ie  section. 
The  regulations  in  Part  23  essentially 
implement  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES);  Under  CITES,  additional 
import/export  wildlife  permit 
requirements  may  be  imposed.  QTES, 
therefore,  is  also  a  necessary 
consideration  for  anyone  importing 
shellfish  and  fishery  products.  The 


Service  hopes  in  making  this  change  to 
re-emphasize  the  already  existing 
permit  requirements  of  Part  23  by  this 
reference  in  §  14.21. 

One  commenter  requested  that  an 
amnesty  program  be  set  up  for  trophy 
hunters  who  have  inadvertently 
imported  wildlife  specimens  that,  as  tbe 
conunenter  noted,  "these  individuals 
should  have  not  imported."  The  Service 
does  not  concur  and  believes  the 
suggested  amnesty  would  logically  tend 
to  circimivent  the  deterrent  effect  of  its 
regulations. 

Comments  Pertaining  to  50  CFR  14.91 
Through  14.93  License  Requirements, 
Exceptions  to  License  Requirement; 
License  Application  Procedure, 
Conditions,  and  Duration 

Numerous  comments  were  received 
recommending  changes  to  import/ 
export  license  requirements,  exceptions 
to  license  requirements,  ficense 
application  procedures,  conditions,  and 
duration.  Several  conunents 
recommended  that  the  Service  eliminate 
the  $25,000  import/export  minimum 
required  in  §  14.92(b)(6)  because  it  has 
required  the  maintenance  of 
cumbersome  manual  files. 

One  recommendation  was  to  revise 
the  regulations  in  §  14.93(f)(2)  to 
provide  for  the  licensing  of  all 
commercial  importers  or  exporters  of 
wildlife,  with  the  additional 
requirement  that  an  inspection  fee  be 
levied  for  each  shipment  inspected. 
Another  commenter  similarly 
recommended  that  all  commercial 
importers  or  exporters  of  wildlife  be 
licensed  and  an  inspection  fee  charged 
for  each  shipment. 

One  commenter  recommended  that 
the  Service  provide  for  the  charging  of 
an  inspection  fee  in  situations  where  a 
license  is  not  required,  but  inspection  is 
still  necessary.  This  is  particularly  true, 
the  commenter  noted,  in  the  case  of 
certain  designated  captive-bred  animals 
otherwise  exempt  under  the  exception 
to  license  requirement  in  §  14.92(a)(3). 
The  commenter  further  noted  that 
"these  animals  whether  or  not  they  are 
bom  in  captivity  still  require  a  Ser\'ice 
inspection  of  the  shipment." 
Recommendations  were  also  made  to 
increase  Ucense  and  inspection  fees  in 
§  14.93(f)(1)  and  §  14.93(f)(2)  and  to 
eliminate  license  requirements  for  first- 
time  individual  importations. 

The  Service  agrees  with  many  of  the 
comments  made  and  has  proposed 
several  changes  in  the  import  and 
export  license  requirements,  to  fee 
schedules,  and  in  the  exceptions  to 
Service  import/export  license 
requirements.  The  Service  is  proposing 
to  require  all  commercial  importers  and 
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exporters  of  wildlife  and  wildlife 
products  to  obtain  an  import/export 
license  without  regard  to  the  total  value 
of  wildlife  or  wildlife  products 
imported  or  exported  each  year.  Such  a 
change  would  efiminate  the  yearly  value 
exception  in  §  14.92(b)(6).  This  is  a 
change  from  the  current  system  ..where 
only  commercial  importers/exporters 
who  import  or  export  more  than  $25,000 
in  wildlife  products  annually  were 
required  to  obtain  a  license.  The  Service 
believes  that  this  change  is  more 
equitable  in  the  assessment  of  costs 
among  importers  and  exporters  and  that 
it  will  alleviate  unnecessary  and 
burdensome  record-keeping. 

The  Service  is  also  proposing  to 
adjust  the  cost  of  a  wildhfe  import/ 
export  Ucense.  The  Service  is  proposing 
to  reduce  the  cost  of  a  license  from  $125 
per  year  to  $50  per  year.  The  Service 
believes  that  this  change,  together  with 
the  requirement  that  all  commercial 
importers  and  exporters  of  wildUfe  and 
wildlife  products  obtain  an  import/ 
export  license,  will  assist  the  Service  in 
recovering  its  actual  costs  through  the 
equitable  assessment  of  license  fees. 

The  Service  is  also  proposing  to 
adjust  the  inspection  fee  charged  to 
licensees  at  designated  ports.  The 
Service  is  proposing  an  increase  in  fees 
in  order  to  cover  the  full  costs  of  the 
ins]}ection  services  provided.  The 
present  inspection  fee  is  set  at  the  rate 
of  $25  per  shipment.  However,  the 
Service's  analysis  indicates  that  the 
average  cost  to  the  Service  to  process  a 
shipment  is  $55.  The  Service  is 
therefore  proposing  to  increase  the  cost 
of  this  fee  to  $55  per  shipment  in  order 
to  more  fully  recover  costs. 

The  Service  is  also  proposing  to 
adjust  the  administrative  fee  charged  for 
each  wildlife  shipment  cleared  at  a  non- 
designated  port.  This  change  is 
consistent  with  the  increase  proposed 
for  the  designated  port  inspection  fee 
and  would  assist  the  Service  in 
recouping  its  actual  costs. 

One  recommendation  was  to  reduce 
by  one  half,  the  time  limit  for 
submission  of  the  report  required  by 
§  14.93(c)(5).  The  Service  response  is 
that  any  reduction  in  the  time  limit  for 
the  submission  of  the  report  required  by 
§  14.93(c)(5)  would  unfairly  increase 
existing  record  reporting  requirements 
set  out  in  §  14.93(c).  Another 
recommendation  was  that  the  Service 
correct  the  erroneous  identification  of 
"(d)(1)."  to  correctly  read  "(c)(1)"  in 
§  14.93(c)(4)  and  §  14.93(c)(5).  The 
recommendation  was  made  to  include  a 
citation  referencing  "Part  23,"  in 
§  14.16(c),  §  14.21,  §  14.55,  §  14.62(a). 
and  §  14.64(a)  where  the  citation  is 
ciirrently  omitted  from  the  text  of  the 


regulations.  The  Service  acknowledges 
the  need  to  make  the  recommended 
corrections  and  has  made  efforts  in 
several  of  the  suggested  sections  to  do 
so  in  this  revision. 

Need  for  Proposed  Rulemaking 

The  Fish  and  Wildlife  Service  is 
updating  the  regulations  for  the 
importation,  exportation,  and 
transportation  of  wildlife.  Definitions 
have  been  added  and  several  errors  and 
missing  references  have  been  corrected. 
Several  ambiguities  in  the  text  have 
been  restated  for  clarity.  Changes  were 
necessary  in  several  sections  for  the 
purposes  of  identification  of  wildlife,  to 
provide  uniformity  with  the  Customs 
Service,  to  more  clearly  articulate 
requirements,  to  circimiscribe 
exceptions  to  requirements,  and  to 
provide  for  the  safety  of  inspectors. 

Changes  in  the  Service  import/export 
user  fees  policies  and  rates  were  made 
in  order  to  recover  the  full  costs  of 
license  and  inspection  services  to 
require  all  commercial  importers  and 
exporters  of  wildlife  and  wildlife 
products  to  obtain  an  import/export 
license,  to  adjust  the  cost  of  a  wildlife 
import/export  license,  to  adjust  the 
inspection  fee  charged  to  licensees  at    . 
designated  ports,  and  to  adjust  the 
administrative  fee  charged  for  each 
wildlife  shipment  cleared  at  a  non- 
designated  port. 

Required  Determinations 

This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 
The  Department  of  the  Interior 
(Department)  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.). 
This  action  is  not  expected  to  have 
significant  taking  implications,  as  per 
Executive  Order  12630. 

This  proposed  rule  does  not  contain 
any  additional  information  collection 
requirements,  beyond  those  already 
approved  under  OMB  Approval  Number 
1018-0012,  which  would  require 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act,  4  U.S.C.  3501  et  seq. 
This  action  does  not  contain  any 
federalism  impacts  as  described  in 
Executive  Order  12612. 

These  proposed  changes  in  the 
regulations  in  Parts  13  and  14  are 
regulatory  and  enforcement  actions 
which  are  covered  by  a  categorical 
exclusion  from  National  Environmental 
Policy  Act  procedures  under  516 
Department  Manual  and  an 
Environmental  Action  Memorandum  is 


on  file  at  the  Service's  office  in 
Arlington,  Virginia.  A  determination  has 
been  made  pursuant  ta  Section  7  of  the 
Endangered  Species  Act  that  the 
proposed  revision  of  Part  14  will  not 
effect  federally  listed  species.  The 
Department  has  certified  to  OMB  that 
these  regulations  meet  the  apphcable 
standards  provided  in  Sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

Authorship 

The  originator  of  this  proposed  rule  is 
Law  Enforcement  Specialist  Paul 
McGowan,  Division  of  Law 
Enforcement.  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC. 

List  of  Subjects 

50  CFR  Part  13  - 

Administrative  practice  and 
procedure.  Exports,  Fish,  Imports, 
Plants,  Reporting  and  recordkeeping 
requirements.  Transportation,  Wildlife. 

50  CFR  Part  14 

Animal  welfare.  Exports,  Fish, 
Imports,  LabeUng,  Reporting  and 
recordkeeping  requirements. 
Transportation,  Wildlife. 

Regulation  Promulgation 

For  the  Reasons  set  out  in  the 
preamble,  Title  50,  Chapter  I, 
Subchapter  B  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below: 

PART  13— GENERAL  PERMtT 
PROCEDURES 

1.  The  authority  citation  for  Part  13  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  668a.  704,  712,  742j- 
1.  1382.  1538(d),  1539,  1540(f),  3374.  4901- 
4916;  18  U.S.C.  42;  19  U.S.Q  1202;  E.O. 
11911,  41  FR  15683;  31  U.S.C.  9701. 

Subpart  B — Applications  for  Permits 

2.  Section  13.11  is  amended  by 
revising  the  table  in  (d)(4)  to  read  as 
follows: 

§13.11    Application  procedures. 


(d)  •  •  • 
(4)*  *  * 

Type  of  pemiit 

Import/Export  License  (§14.93)  

Marine  Mammal  (§18.31)  ...■ 

Migratory  Bird-Banding  or  marl^ing 

(§21.22)  

Bald  or  Golden  Eagles  (Part  22) 


Fee 


S50 
100 

None 
None 


PART  14— AIPORTATION, 
EXPORTATION,  AND 
TRANSPORTATION  OF  WILDLIFE 

1.  The  authority  citation  fw  Part  14 
continues  to  read  as  follows: 

Amfaority:  16  U.S.C.  704,  712. 1382, 1538 
(d)-^f).  1540(f).  3371-3378,  4223-4244,  and 
4901-4916: 18  U.S.C  42;  31  U.S.C.  483(a). 

2.  A  new  §  14.4  entitled  "Definitions" 
is  added  to  Subpart  A  to  read  as  follows: 

§  14.4    Definitions. 

In  addition  to  definitions  contained  in 
Part  10  of  this  subchapter,  the  following 
terms  shall  be  construed  to  mean  and 
include: 

(a)  Commercial  means  the  offering  for 
sale  or  resale,  purchase,  trade,  barter,  or 
the  actual  or  intended  transfer  in  the 
pursuit  of  gain  or  profit,  of  any  item  of 
wildlife  and  includes  the  use  of  any 
wildlife  article  as  an  exhibit  for  the 
purpose  of  soliciting  sales,  without 
regard  to  quantity  or  weight.  There  is  a 
presumption  that  eight  or  more  similar 
unused  items  (except  far  antiques, 
collectibles  or  curios)  are  for 
commercial  use.  This  presumption  may 
be  rebutted  by  the  importer/ exporter/ 
owner  or  by  the  Service  based  upon  the 
particular  facts  and  circumstances  of 
each  case. 

(b)  Export  means  to  depart  from,  to 
send  fixuB,  to  ship  from,  or  to  carry  out 
of,  or  attempt  to  depart  from,  to  send 
from,  the  ship  from,  or  to  carry  out  of 
any  place  subject  to  the  jurisdiction  of 
the  United  States,  whether  or  not  such 
departure,  -sending  or  carrying  or 
shij^iog  coDStitutes  an  raqxjrtation 
v«thin.the  meaning  of  the  Customs  laws 
of  the  United  States. 

(c)  Accompanying  personai  baggage 
includes  all  hand-cairied  items  and  all 
checked  hsggage  of  a  person  entering 
into  or  departing  from  the  United  States. 
When  a  passenger  leaving  the 
jurisdictioQ  of  the  United  States  enters 
the  designated  intematicmal  area  of 
embarkation  of  an  airport,  all 
accompanying  personed  hand-carried 
items  and  checked  bqggage  will  be 
regarded  as  exports. 

(d)  DomestKoted  animaJs  includes, 
but  is  not  liadted  to,  the  following 
domesticafed  animaty  which  are 
exempted  from  the  requirements  oi  this 
subchapter  B  (except  for  species 
obtained  inm  wild  populadons). 

Mammals 

Aplaca — Larna  alpaca:  Chamel—Camelus 
dromedariuK  Carnal  (Bogbdi)— Coawius 
bactrianus;  Cat  (domestic) — Fefis  domesticuF, 
Cattle — Bos  taunis;  Dog  (domestic)— Qutis 
familiarir,  EoropMn  nhbH—Ortyrtohgtis 
cunicuhjs;  F«n«(  fdonMstic)— Mtsfv/o 
putorius-.  Goat— Copra  Aiinu;  Hoim    E^us 
cabaltas;  Umoi^—Laata  giamtr,  P\^—Sus 


scrofa;  She«p— Om  drier.  Water  buffalo — 
Bubalus  bubalus-.  While  lab  mice— Mus 
musculus.  White  lab  rat— Bolfus  norvegjcus. 

Fish  (For  Export  Purposes  only) 

Carp  (koi)— C>7>f//>iiS  carpfo;  Goldfish — 
Carassius  auratus;. 

Birds 

Chicken— Ga/yus  domesticiu;  I>icks  & 
geesa — domesticated  varieties,  Guinea  fowl — 
Numida  meleagris;  Peafowl — Pqvo  cristotus; 
Pigeons  (domestic)— Gbiuoiba  livia 
domestrica\  Turkey — Meleagris  gallopavo; 
Domesticafed  or  Barnyard  Mallards  include: 
Pekin;  Aylesburj-;  Bouen;  Cayuga:  Gray  Call; 
White  Call,  East  Indian:  Crested^  Swedish. 
Buff  Orpington;  Indian  Rummer  Campbell; 
Duclain  Merchtem;  Tennonde-,  Magpie. 
Chinese.  Khaki  CampbdL 

Insects 

Crickets,  mealworms,  and  similar  insects 
that  are  routinely  farm  raised. 

Invertebrates 

Earthworms  and  similar  invertebrates  that 
are  routinely  farm  raised. 

3.  Section  14.15  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§14.15    Personai  baggage  and  houseliold 

effects. 

(a)  Wildlife  products  or  manufactured 
articles  which  are  not  intended  for  sale 
or  exhibit  for  sale  and  are  used  as 
clothing  or  contained  in  accompanying 
personal  baggage  may  be  imported  into 
or  exported  from  the  United  States  at 
any  Customs  port.  However,  this 
exception  to  the  designated  port 
requirement  does  not  apply  to  any  raw 
or  dressed  fun  raw,  salted,  or  crusted 
hide  or  skin;  game  trophy;  or  to  wildlife 
requiring  a  permit  pursuant  to  Part  16, 
17, 18,  21.  or  23  of  this  Subchapter  B. 

4.  Section  14.21  is  revised  to  read  as 
follows: 

§14.21    Sheilfish  and  fishefy  products. 

(a)(1)  General.  Except  for  wildlife 
requiring  a  permit  pursuant  to  Part  1 7 
and/or  23  of  this  subchapter,  shellfish 
and  fishery  products  thereof  (as  defined 
by  §  10.12)  imported  or  exported  for 
purposes  of  human  oi  animal 
consumption  at  taken  in  waters  under 
the  jurisdiction  of  the  United  States  or 
on  the  high  seas  for  recreational 
purposes  may  be  imported  or  exf>orted 
at  any  Customs  pral. 

(2)  Except  for  wildlife  requiring  a 
permit  pursuant  to  Part  17  and/or  Part 
23  of  this  subchapter,  marine 
invertebrates  of  the  Class  Pelycopoda: 
species  commonly  known  as  oysters, 
clams,  mussels,  and  scallops;  and  tke 
eggs,  larvae,  or  javenile  forms  thereof 
may  be  exported  for  purposes  of 
propagation,  or  reseairch  related  to 
propagation,  at  any  Customs  port. 


(b)  Pearls.  Except  for  wildlife 
requiring  a  permit  pursuant  to  Part  1 7 
and/23  of  this  subchapter,  pearls 
imported  for  commercial  purposes,  may 
enter  the  United  States  at  any  Customs' 
port  of  entry  and  for  the  purposes  of  this 
Part  all  references  to  the  term  shellfish 
and  fishery  products  shall  include 
pearls. 

5.  Section  14.22  is  revised  to  read  as 
follows: 

§14.22    Certain  anttque  articles. 

Any  person  may  import  at  any  U.S. 
Customs  Service  port  any  article  (other 
than  scrimshaw,  which  is  defined  in  16 
U.S.C.  1539(f)(1)(B)  and  50  CFR  217.12. 
as  any  art  form  which  involves  the 
etching  or  engraving  of  designs  upon,  or 
the  carving  of  figures,  patterns,  or 
designs  bom,  any  bone  or  tooth  of  any 
marine  mammal  of  the  order  Cetacea) 
that  is  at  least  100  years  old,  is 
composed  in  whole  or  in  part  of  any 
endangered  or  threatened  species  listed 
under  §17.11  or  §17.12  of  this 
subchapter  and  has  not  been  repaired  or 
modified  v«th  any  part  of  any 
endangered  or  threatened  species  on  or 
after  December  28, 1973. 

6.  Section  14.32  is  amended  by 
revising  paragraph  {c)(2)  to  read  as 
follows: 

§  1 4.32    Permits  to  import  or  export  wHdUfe 
at  nondesignatad  port  to  mfntmfze 
deterioration  or  loss. 


(c)  •  •  • 

(2)  Permittee  shall  pay  fees  in 
accordance  with  §  14.94. 

*  •        •        •        • 

7.  Section  14.33  is  amended  by 
revising  paragraph  (c)(2j  to  read  as 
follows: 

§14.33    Permits  to  impen  or  export  wMdNIt 
at  nondesignatsd  port  to  sNevtsts  undue 
economic  hardstup. 

*  *         *         •        • 

(c)*   •   • 

(2)  Permittee  shall  pay  fees  in 
accordance  with  §  14.94. 

8.  Section  14.52  is  amended  by 
revising  paragraphs  (a),  (b).  the 
introductory  text  of  paragraph  (c), 
paragraphs  (c)(3),  and  (cM4)  and  fc^ 
adding  paragraph  (c)(5)  to  read  as 
follows: 

§14.52    Cisarartce  of  wiMMa. 

(a)  Except  as  otherwise  provided  by 
this  subpart,  all  wildlife  imported  into 
the  United  States  must  be  presented  for 
clearance  and  cleared  by  a  Service 
officer  prior  to  reiesse  from  detention  by 
Customs  officers.  All  wildUfe  to  be 
exported  bnm  the  United  Stales  must  be 
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presented  for  clearance,  in  a  condition 
suitable  for  clearance,  and  cleared  by  a 
Service  officer  prior  to  the  physical 
loading  of  the  merchandise  on  a  vehicle, 
aircraft,  or  the  containerization  or 
pelleUzing  of  such  merchandise  for 
export,  unless  expressly  authorized 
otherwise.  Such  clearance  does  not 
constitute  a  certification  of  the  legality 
of  an  importation  or  exportation  under 
the  laws  or  regulations  of  the  United 
States. 

(b)  Clearance  by  a  Service  officer  may 
be  obtained  only  at  designated  ports 

(§  14.12).  at  border  ports  (§  14.16),  at 
special  ports  (§  14.19),  or  at  a  port  where 
importation  or  exportation  is  authorized 
by  a  permit  issued  under  Subpart  C  of 
this  Part.  Any  wlldUfe  released  without 
a  Service  officer's  clearance  or  clearance 
by  Customs  for  the  Service  under 
authority  of  §  14.54  must  be  returned 
forthwith  to  a  port  where  clearance  may 
be  obtained  pursuant  to  this  subpart. 

(c)  To  obtain  clearance,  the  importer, 
exporter,  or  the  importer's  or  exporter's 
agent,  shall  make  available  to  a  Service 
officer  or  a  Customs  officer  acting  under 
§14.54: 

(3)  All  permits  or  other  documents 
required  by  the  laws  or  regulations  of 
any  foreign  coimtry; 

(4)  The  wildUfe  being  imported  or 
exported;  and 

15)  Any  docimients  and  permits 
required  by  the  couintry  of  natal  origin 
of  the  wildUfe. 

9.  Section  14.53  is  revised  to  read  as 
follows: 

%  14.53    Detention  and  Refusal  of 
clearance. 

(a)  Detention.  Any  Service  officer,  or 
Customs  officer  acting  imder  §  14.54, 
may  detain  imported  wildlife.  As  soon 
as  practicable  following  the  importation 
and  decision  to  detain,  the  Service  shall 
mail  a  notice  of  detention  by  registered 
or  certified  mail,  return  receipt 
requested,  to  the  importer  or  consignee, 
if  known  or  easily  ascertainable.  Such 
notice  shall  describe  the  detained 
wildlife  or  other  property,  indicate  the 
reason  for  the  detention,  describe  the 
general  nature  of  the  tests  or  inquiries 
to  be  conducted,  and  indicate  that  if  the 
releasability  of  the  wildUfe  has  not  been 
determined  within  30  days  after  the  date 
of  the  notice,  or  a  longer  period  if 
specifically  stated,  that  the  wildlife 
shall  be  deemed  to  be  seized  and  no 
further  notification  of  seiz\ire  will  be 
issued. 

(b)  Refusal  of  Clearance.  Any  Service 
officer  may  reftise  clearance  of  imported 
or  exported  wildlife  and  any  Customs 
officer  acting  imder  §  14.54  may  refuse 
clearance  of  imported  wildlife  when 


there  are  reasonable  grounds  to  believe 
that: 

(1)  A  Federal  law  or  regulation  has 
been  violated; 

(2)  The  correct  identity  and  country  of 
origin  of  the  wildlife  has  not  been 
established  (in  such  cases,  the  burden  is 
upon  the  owner,  importer,  exporter, 
consignor,  or  consignee  to  establish 
such  identity  by  scientific  name  to  the 
species  level  or,  if  any  subspecies  is 
protected  by  the  laws  of  this  country  or 
the  country  of  origin,  to  the  subspecies 
level); 

(3)  Any  permit,  license  or  other 
documentation  required  for  clearance  of 
such  wildlife  is  not  available,  is  not 
currently  valid  or  has  been  suspended 
or  notice  of  revocation  made;  or.  is  not 
authentic; 

(4)  The  importer,  exporter,  or  the 
importer's  or  exporter's  agent  has  filed 
an  incorrect  or  incomplete  declaration 
for  importation  or  exportation  as 
provided  in  §  14.61  or  §  14.63;  or 

(5)  Any  fee  or  portion  of  balance  due 
for  inspection  fees  required  by  §  14.93 
or  assessed  penalties  against  the 
importer  or  exporter  \mder  Part  11  of 
this  chapter  has  not  been  paid. 

10.  Section  14.54  is  amended  by 
revising  paragraph  (a),  and  adding 
paragraph  (f)  to  read  as  follows: 

§14.54    Unavailaljility  of  Service  officers. 

(a)  Designated  ports.  All  wildlife 
arriving  at  a  designated  port  must  be 
cleared  by  a  Service  officer  prior  to 
Customs  clearance  and  release.  When 
live  or  perishable  shipments  of  wildlife 
or  wildUfe  products  are  expected  or 
when  inspection  is  requested  at  the  time 
of  arrival,  the  Service  must  be  notified 
at  least  48  hours  prior  to  the  estimated 
time  of  arrival.  However,  where  a 
Service  officer  is  not  available  within  a 
reasonable  time,  live  or  perishable 
wildlife  may  be  cleared  by  Customs 
officers  subject  to  post-clearance 
inspection  and  investigation  by  the 
Service. 


(f)  Exports.  The  Service  shall  be 
notified  and  the  shipment  made 
available  for  inspection  at  least  48  hours 
prior  to  the  estimated  time  of 
exportation  of  any  wildlife. 

11.  Section  14.55  is  amended  by 
revising  the  introductory  text  of  the 
section  to  read  as  follows: 

§14.55    Exceptions  to  clearance 
requirements. 

Except  for  wildlife  requiring  a  permit 
pursuit  to  Part  17  and/or  23  of  this 
Subchapter  B,  clearance  is  not  required 
for  the  importation  of  the  following 
wildUfe. 


12.  Section  14.61  is  revised  to  read  as 
foUows: 

§14.61    Import  declaration  requirements. 
Except  as  otherwise  provided  by  the 
regulations  of  this  subpart,  either  a 
completed  Declaration  for  Importation 
or  Exportation  of  Fish  or  Wildlife  (Form 
3-177)  signed  by  the  importer  or  the 
importer's  agency  or  an  electronic  Form 
3-177,  filed  through  the  United  States 
Customs  Service  Automated 
Commercial  System  (ACS)  by  an 
authorized  Customs  broker  using  the 
Automated  Broker  Interface  (ABI),  shall 
be  filed  with  the  Service  upon  the 
importation  of  any  wildlife  at  the  place 
where  Service  clearance  under  §  14.52  is 
requested.  However,  wildUfe  may  be 
transshipped  under  bond  to  a  different 
port  for  release  ft-om  custody  by 
Customs  Service  officers  under  19 
U.S.C.  1499.  For  certain  antique  articles 
as  specified  in  §  14.22,  a  Form  3-177 
shall  be  filed  with  the  District  Director 
of  Customs  at  the  port  of  entry  prior  to 
release  fi-om  Customs  custody.  All 
applicable  information  requested  on  the 
Form  3-177  shall  be  furnished  and  the 
importer,  or  the  importer's  agent,  shall 
certify  that  the  information  furnished  is 
true  and  complete  to  the  best  of  his/her 
knowledge  and  belief. 

13.  Section  14.62  is  amended  by 
revising  paragraph  (a),  by  removing 
paragraph  (b)(2)  and  by  redesignating 
existing  paragraphs  (b)(3)  and  (b)(4)  as 
paragraphs  (b)(2)  and  (b)(3)  respectively 
and  revising  them  to  read  as  follows: 

§  1 4.62    Exceptions  to  Import  declaration 
requirements. 

(a)  Except  for  wildlife  requiring  a 
permit  pursuant  to  Part  17  and/or  Part 
23  of  this  Subchapter  B,  a  Declaration 
for  Importation  or  Exportation  of  Fish  or 
Wildlife  (Form  3-177)  does  not  have  to 
be  filed  for  importation  of  shellfish  and 
fishery  products  imported  for  purposes 
of  human  or  animal  consumption,  or 
taken  in  waters  under  the  jurisdiction  of 
the  United  States  or  on  the  high  seas  for 
recreational  purposes; 

(b)*  *  • 

(2)  Wildlife  products  or  manufactured 
articles  which  are  not  intended  for  sale 
or  exhibit  for  sale  and  are  used  as 
clothing  or  contained  in  accompanying 
personal  baggage,  except  that  a  Form  3- 
177  must  be  filed  for  raw  or  dressed 
furs,  for  raw,  salted,  or  crusted  hides  or 
skins;  and  for  game  or  game  trophies; 
and 

(3)  WildUfe  products  or  manufactured 
articles  which  are  not  intended  for  sale 
or  exhibit  for  sale  and  are  a  part  of  a 
shipment  of  the  household  effects  or 
persons  moving  their  residence  to  the 
United  States,  except  that  declaration 


must  be  filed  for  raw  or  dressed  furs, 
and  for  raw,  salted,  or  crusted  hides  or 
skins. 

•        •        •        •        * 

14.  Section  14.64  is  amended  by 
revismg  paragraphs  (a),  (b)(1),  and  (b)(2) 
to  read  as  follows: 

§  1 4.64    Exeptions  to  export  declaration 
requirements. 

(a)  Except  for  wildlife  requiring  a 
permit  pursuant  to  Part  17  and/or  Part 
23  of  this  subchapter  B,  a  IDeclaration 
for  Importation  or  Exportation  of  Fish  or 
WildUfe  (Form  3-177)  does  not  have  to 
be  filed  for  the  exportation  of  shellfish 
and  fishery  products  exported  for 
purposes  of  human  or  animal 
consumption  or  taken  in  waters  under 
the  jurisdiction  of  the  United  States  or 
on  the  high  seas  for  recreational 
purposes,  and  does  not  have  to  be  filed 
for  the  exportation  of  marine 
invertebrates  of  the  Class  Pelycopoda; 
species  commonly  known  as  oysters, 
clams,  mussels,  and  scallops;  and  the 
eggs,  larvae,  or  juvenile  forms  thereof 
exported  for  purposes  of  propagation,  or 
research  related  to  propagation. 

(b)  •  •  • 

II)  WildUfe  which  is  not  intended  for 
sale  or  exhibit  for  sale  where  the  value 
of  such  wildlife  is  imder  $250;  and 

(2)  Wildlife  products  or  manufactured 
articles,  including  game  trophies,  which 
are  not  intended  for  sale  or  exhibit  for 
sale  and  are  used  as  clothing  or 
contained  in  accompanying  personal 
baggage  or  are  part  of  a  shipment  of  the 
household  effects  of  persons  moving 
their  residence  from  the  United  States. 

15.  Section  14.81  is  revised  to  read  as 
follows: 

§  14.81    Marldng  requirement 

Except  as  otherwise  provided  in  this 
subpart,  no  person  may  import,  export, 
or  transport  in  interstate  commerce  any 
container  or  package  containing  any  fish 
or  wildUfe  (including  shellfish  and 
fishery  products)  imless  each  container 
or  package  is  conspicuously  marked  on 
the  outside  with  both  the  name  and 
address  of  the  shipper  and  consignee. 
The  entire  shipment  shall  be 
accompanied  by  an  accurate  and  legible 
list  of  its  contents  by  scientific  species 
name  and  the  number  of  each  species, 
and  whether  or  not  the  listed  species  are 
venomous. 

16.  Section  14.82  is  amended  by 
revising  paragraphs  (a)(l)(ii)(A).  (a)(2). 
and  (a)(3)  to  read  as  follows: 

§  1 4.82    Alternatives  and  exceptions  to  ttie 
marking  requirement 


(a) 

(D* 

(ii)* 


(A)  The  common  name  that  identifies 
the  species  (examples  include:  chinook 
(or  king)  salmon;  bluefin  tuna;  and 
whitetail  deer]  and  whether  or  not  the 
listed  species  is  venomous;  and 
*        •        •        *        • 

(2)  Affixing  the  shipper's  wildUfe 
import/export  license  number  preceded 
by  the  three  letters  "FWS"  on  the 
outside  of  each  container  or  package 
containing  fish  or  wildlife,  if  the 
shipper  has  a  vaUd  wildlife  import/ 
export  license  issued  under  authority  of 
50  CFR  Part  14.  For  each  shipment 
marked  in  accordance  with  this 
paragraph,  the  records  maintained 
under  §  14.93(c)  must  include  a  copy  of 
the  invoice,  packing  Ust.  bill  of  lading, 
or  other  similar  document  which 
accurately  states  the  information 
required  by  paragraph  (a)(l)(ii)  of  this 
section. 

(3)  In  the  case  of  subcontainers  or 
packages  within  a  larger  packing 
container,  only  the  outermost  container 
must  be  marked  in  accordance  with  this 
section.  Provided,  that  for  Uve  fish  or 
wildlife  that  are  packed  in 
subcontainers  within  a  larger  packing 
container,  if  the  subcontainers  are 

-  nimibered  or  labeled,  the  packing  list, 
invoice,  bill  of  lading,  or  other  similar 
document,  must  reCect  that  number  or 
label.  However,  each  subcontainer 
containing  a  venomous  species  must  be 
clearly  marked  as  venomous. 

17.  Section  14.91  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  14.91    License  requirement 

(a)  Prohibition.  Except  as  otherwise 
provided  in  this  subpart,  it  is  unlawful 
for  any  person  to  engage  in  business  as 
an  importer  or  exporter  of  wildUfe 
without  first  having  obtained  a  valid 
import/export  license  irom  the  Director. 

(c)  Certain  persons  required  to  be 
licensed.  The  definition  in  paragraph  (b) 
of  this  section  includes,  but  is  not 
limited  to,  persons  who  import  or 
export  wildUfe  for  commercial 
purposes: 

(1)  For  trade,  sale,  or  resale,  such  as 
animal  dealers,  animal  brokers,  pet 
dealers,  pet  suppUers,  and  laboratory 
research  suppliers; 

(2)  In  the  form  of  fur  for  tanning, 
manufacture,  or  sale,  such  as  fur 
trappers,  fur  dealers,  fur  brokers,  and  fur 
manufacturers; 

(3)  In  the  form  of  hides  and  skins  for 
taiming,  manufacture,  or  sale,  such  as 
hide,  skin  and  leather  dealers,  brokers, 
manufacturers  and  processors; 

(4)  In  the  form  of  products  (such  as 
garments,  bags,  shoes,  boots,  jewelry. 


rugs,  or  curios)  for  sale,  such  as 
wholesalers,  retailers,  distributors,  and 
brokers; 

(5)  As  taxidermists  importing  and 
exporting  wildUfe  in  coimection  with 
the  mounting,  processing,  or  storage  of 
trophies  or  specimens;  and 

(6)  As  height  forwarders. 

(7)  In  the  form  of  food  products  taken 
fi-om  populations  of  non-domesticated 
animals. 

18.  Section  14.92  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  (a)(3), 
(a)(4)  and  by  adding  (a)(5)  and  (a)(6), 
and  by  revising  (b)(1),  (b)(2),  (b)(4).  and 
(b)(5)  and  by  removing  paragraph  (b)(6) 
to  read  as  follows: 

§  14.92    Exceptions  to  license  requirement 
(a)*  •  • 

(1)  Shellfish  and  fishery  products 
which  do  not  require  a  permit  under 
Part  17  and/or  Part  23  of  this 
Subchapter  B  and  which  are  imported 
or  exported  for  purposes  of  human  or 
animal  consumption; 

(2)  Shellfish  and  fishery  products 
which  do  not  require  a  permit  under 
Part  17  and/or  Part  23  of  this 
Subchapter  B  and  which  are  taken  in 
waters  under  the  jurisdiction  of  the 
United  States  or  on  the  high  seas  for 
recreational  purposes; 

(3)  Fox.  nutria,  rabbit,  mink, 
chinchilla,  marten,  fisher,  muskrat,  and 
karakul  or  their  products  if  the  animals 
have  been  bred  and  bom  in  captivity; 

(4)  Live  farm-raised  fish  and  farm- 
raised  eggs  of  species  not  requiring  a 
permit  under  Parts  17  or  23  of  this 
subchapter  B  which  are  being  exported; 

(5)  Marine  invertebrates  of  the  Class 
Pelycopoda;  species  commonly  known 
as  oysters,  clams,  mussels,  and  scallops; 
and  the  eggs,  larvae,  or  juvenile  forms 
thereof  exported  for  purposes  of 
propagation,  or  research  related  fo 
propagation;  and 

(6)  Pearls  imported  for  commercial 
purposes. 

(b)*  •  * 

(1)  Common  carriers  when  engaged  as 
a  transporter  and  not  as  the  importer  or 
exporter  of  record; 

(2)  Custom  house  brokers  when 
engaged  as  an  agent  and  not  as  the 
importer  or  exporter  of  record; 

•        •        •        •        • 

(4)  Federal,  State,  or  municipal 
agencies;  or 

(5)  Circuses  importing  or  exporting 
wildUfe  for  exhibition  purposes  only 
and  not  for  purchase,  sale,  barter,  or 
transfer  of  such  wildUfe. 

19.  Section  14.93  is  amended  by 
revising  paragraphs  (c)(4)  and  (c)(5)  to 
read  as  set  forth  below,  and  by  removing 
paragraph  (f^. 
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§  14.93    License  application  procedure, 
conditions,  and  duration. 

•  •        •        *    ,    • 

(c)  •  •  * 

(4)  Subject  to  applicable  limitations  of 
law,  duly  authorized  Service  officers  at 
all  reasonable  times  shall,  upon  notice, 
be  afforded  access  to  the  licensee's 
places  of  business,  be  afforded  an 
opportunity  to  examine  the  licensee's 
inventory  of  imported  wildhfe  and  the 
records  required  to  be  kept  under 
paragraph  (c)(1)  of  this  section,  and  an 
opportunity  to  copy  such  records; 

(5)  Licensees  shall,  upon  written 
request  by  the  Director,  submit  within 
30  days  of  such  request  a  report 
containing  the  information  required  to 
be  maintained  by  paragraph  (c)(1)  of  this 
section,  and 

•  •        •        •        • 

20.  Section  14.94  is  added  to  subpart 
I  to  read  as  follows: 

§14.94    Foes. 

(a)  Overtime  Fees.  Importers  or 
exporters  of  wildUfe  may  be  charged  a 
fee  for  overtime  in  addition  to  the 
inspection  fee  for  inspections  which 
begin  before  normal  working  hours, 
which  extend  beyond  normal  working 
hours,  or  are  on  a  holiday,  Saturday,  or 
Simday  if  the  following  conditions  are 
met: 

(1)  The  wildUfe  being  imported  or 
exported  is  part  of  a  commercial 
shipment;  and 


(2)  The  importer/exporter  requested 
that  the  inspection  be  performed  outside 
normal  woriL  hours.  If  a  live  or 
perishable  shipment  is  presented  for 
inspection  during  normal  work  hours 
but  the  inspection  cannot  be  performed 
during  normal  work  hours  on  that  day, 
the  importer/exporter  will  be  given  the 
option  of  selecting  to  have  the 
inspection  performed  later  during 
normal  work  hours  or  being  charged  for 
overtime.  The  Service's  ability  to 
perform  inspections  during  overtime 
hours  for  non-perishable  shipments  will 
depend  on  the  availabiUty  of  Service 
personnel. 

(b)  Overtime  Fee  Parameters.  The 
following  parameters  shall  be  followed 
when  calculating  fees  to  be  collected  for 
overtime: 

(1)  Inspection  time  commences  when 
a  Service  officer  departs  their  residence 
or  ofHcial  duty  station  en  route  to  the    , 
inspection  site  and  terminates  when 
they  return  to  the  point  of  departure  or 
official  duty  station. 

(2)  For  an  inspection  beginning  less 
than  1  hour  before  normal  work  houre. 
1  hour  of  time  will  be  charged,  at  an 
hourly  rate  of  V/z  times  the  average 
hourly  rate  of  a  journeyman  level 
Wildlife  Inspector.  For  all  other 
inspections  performed  outside  of 
normal  work  hours  or  on  a  Saturday,  a 
minimum  of  2  hours  of  time  will  be 
charged,  at  an  hourly  rate  of  1 V2  times _ 

Inspection  Fee  Schedule 


the  average  hourly  rate  of  a  journeyman 
level  Wildlife  Inspector. 

(3)  Any  inspection  which  continues  - 
in  excess  of  the  2-hour  minimum  will  be 
charged  in  quarter  hour  increments. 
Inspection  time  of  10  minutes  or  more 
will  be  roimded  up  to  the  next  quarter 
hour  and  any  time  less  than  10  minutes 
will  be  disregarded. 

(4)  Inspections  performed  on  a 
holiday  or  a  Sunday  will  be  charged  a 
minimum  of  2  hours  at  twice  the 
average  hourly  rate  of  a  joiuiieyman 
level  Wildlife  Inspector. 

(c)  Nondesignated  Port  Fees.  Fees  for 
inspections  performed  at  non- 
designated  ports  shall  be  a  minimum  of 
2  hours  at  1 V2  times  the  average  hourly 
rate  of  a  journeyman  level  Wildlife 
Inspector  plus  the  administrative  fee  in 
accordance  with  50  CFR  14.32(c)(2)  and 
14.33(c)(2). 

td)(l)  Schedule. 

General  Fees 


License  fee  .... 
Inspection  fee 


$50  per  year. 

Each  licensee  shall  pay  an 
inspection  fee  of  S55  per 
shipment  for  each  wildlife 
shipment  imported  into  or 
exported  from  the  United 
States. 


(2)  General  Calculation  of  Inspection 
Fees. 


Inspections  at  Designated  port  beginning  before  normal  work  hours: 

Administrative  fee 

Up  to  1  hour  before  normal  worl«  hours 

More  than  1  hour  before  normal  work  hours „ 

inspections  at  Designated  port  Outstde  normal  work  hours  (including 
Saturdays): 

Administrative  fee  

Less  than  2  hours 

Exceeds  2  hours _ 


Inspections  at  all  ports  during  Sundays  and  Holidays  . „.., 

Administrative  fee 

Inspections  at  Nor^Destgnated  ports,  border  and  special  ports 
Administrative  fee „ _ 


$55. 

30.00 

2  hour  minimum  at  S30.00  an  hour. 


55. 


2  hour  minimum  at  S30.00  an  hour. 

Quarter  hour  multipies  (S7.50  per  quarter  hour). 

Service  time.  10  minutes  or  more  rounded  to  ttie  next  quarter  hour, 

less  than  10  minutes  is  disregarded  Plus  2  hour  minimum. 
2  hour  minimum,  at  the  rate  of  $40.00  per  hour. 
55. 

2  hour  minimum  at  the  rate  of  S30.0G  per  hour. 
55. 


(3)  No  fee  or  any  portion  of  any 
license  or  inspection  fee  shall  be 
refundable  or  payment  of  fee  excused 


because  importation  or  clearance  of 
wildlife  shipment  is  refused  for  any 
reason. 


Dated:  August  19, 1994. 
George  T.  Frampten,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

(Docket  No.  N-94-3800;  FR-3649-N-03] 

Public  and  Indian  Housing  Youth 
Apprenticeship  Program;  Notice  of 
Demonstration 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing.  HUD. 

actioh:  Notice  of  demonstration 

program. 

SUMMARY:  This  Notice  announces  the 
Department's  intention  to  contribute  up 
to  $1.5  million  from  the  Youth 
Apprenticeship  Program  to  the 
Philadelphia  Housing  Authority  to 
demonstrate  ways  of  promoting,  through 
Youth  Corps  and  a  joint  labor/ 
management/community  consortium, 
the  long-term  welfare  of  youths  living  in 
public  and  assisted  housing.  This 
demonstration  will  provide  Youth  Corps 
and  joint  labor/management/community 
consortium  initiatives  designed  to  focus 
on  job  training  and  ensured 
employment  opportunities  that  lead  to 
self-sufficiency.  The  Department 
advised  in  a  Notice  of  Funding 
Availability  pubUshed  on  August  18. 
1994.  that  it  woiUd  be  publishing  a 
notice  of  this  demonstration.  This  notice 
provides  guidelines  for  the  use  of  these 
funds  and  invites  comments  oa  the 
proposed  demonstration. 
DATES:  Comments  due  date:  October  14. 
1994. 

ADDRESSES:  haterested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk. 
Office  of  General  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SVV.. 
Washington,  IX  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Blunt,  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SVV.,  Room  4112,  Washington,  DC 
20410,  Telephone  Number  (202)  708- 
4214  (This  is  not  a  toll  free  number). 
Hearing-  or  speech-impaired  persons 
may  use  the  Telecommunications 
Devices  for  the  Deaf  (TDD)  by  contacting 
Ihc  Federal  Information  Relay  S<!rvice 


on  (202)  708-9300  or  1-800-877-8339) 
for  information  on  the  program. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1990 
(44  U.S.C.  3501-3520),  and  assigned 
OMB  control  number  2577-0199. 

Authority 

The  Youth  Apprenticeship  Program  is 
funded  under  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  for  1994 
(Pub.L.  103-124,  approved  October  28. 
1993)  (the  1994  Appropriations  Act). 

On  August  18. 1994  (59  FR  42740). 
the  Department  published  a  Notice  of 
Funding  Availability  (NOFA) 
announcing  the  first  competition  for 
grant  funds  under  the  program.  In  the 
August  18. 1994  NOFA.  the  Department 
stated  as  follows: 

The  Department  intends  to  use  SI. 5 
million  for  purposes  of  demonstrating  ways 
of  promoting,  through  Youth  Corps  and  a 
joint  labor/management  community 
consortium,  the  long-lemi  welfare  of  youths 
living  in  public  and  assisted  housing.  The 
funding  will  be  awarded  to  a  HOPE  VI 
grantee  with  a  distressed  public  housing 
community  undergoing  a  concentrated  effort 
of  local  revitalization  to  train  public  and 
assisted  housing  residents  to  participate  in 
the  rehabilitation  of  distressed  and  vacant 
public  housing  units  with  guaranteed 
employment  in  construction  jobs.  The 
Department  expects  that  this  funding  will 
demonstrate  the  importance  of  job  training, 
followed  by  assured  employment,  in 
contributing  to  the  local  neighborhood 
revitalization.  FR-3649-N-01  (August  18, 
1994.  59  FR  42741). 

In  accordance  with  the  requirements 
of  section  470(a)  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983  (42 
U.S.C.  3542),  this  notice  describes  the 
proposed  demonstration  and  invites    , 
public  comment.  Any  changes  made  in 
this  demonstration  as  a  result  of  the 
Department's  consideration  of  public 
comments,  and  any  extension  of  time 
for  tlie  commitment  of  funds  that  may 
be  necessary  because  of  these  changes, 
also  will  be  published  in  the  Federal 
Register. 

The  Department  will  not  commit 
funds  for  the  proposed  demonstration 
until  after  the  latest  of:  (1)  the  date  the 
Department  has  considered  any 
comments  received  in  response  to  this 
notice;  (2)  November  14,  1994.  which  is 
60  days  after  today's  publication  date: 
and  (3)  the  date  the  Department  has 
received  and  approved  an  application 


that  meets  the  requirements  set  forth  in 
this  notice  and  any  subsequent  notice 
announcing  changes  in  the 
demonstration. 

Background  of  Demonstration 

The  City  of  Philadelphia  is 
experiencing  a  serious  housing  crisis 
with  an  estimated  sixty  thousand 
(60.000)  families  in  need  of  housing 
assistance.  The  city's  biggest  landlord — 
the  Philadelphia  Housing  Authority — 
currently  has  fifteen  thousand  (15.000) 
families  on  its  conventional  public 
housing  waiting  list,  and  has  closed  its 
waiting  list  to  future  applicants. 

Further  compounding  this  housing 
crisis  is  the  dual  designation  of  the 
Philadelphia  Housing  Authority  as  a 
"troubled  housing  authority"  and  a 
"troubled  modernization  authority," 
which  suggests  among  other  things  an 
inability  to  repair  and  modernize  its 
units.  In  fact,  the  housing  authority  has 
several  thousand  units  that  are  vacant 
and  in  need  of  major  repair  and 
rehabilitation.  The  scope  of  the  needed 
rehabilitation  project  is  substantial; 
many  of  the  vacant  units  are  abandoned 
shells,  or  otherwise  unfit  for  human 
habitation.  Repairing  or  renovating 
these  units  can  play  an  important  role 
in  abating  the  housing  crisis  in 
Philadelphia,  perhaps  even  enabling  the 
Philadelphia  Housing  Authority  to  re- 
open its  waiting  list  to  new  applicants 
who  seek  decent  and  affordable  public 
housing. 

Through  a  labor/management/ 
community  consortium  involving  the 
Philadelphia  Housing  Authority,  the 
Laborers'  International  Union  of  North 
America  ("LIUNA").  the  Housing 
Association  of  Delaware  Valley.  Youth 
Corps  through  the  National  Association 
of  Service  and  Conser\'ation  Corp 
(NASCC.)  and  experienced  construction 
contractors,  a  demonstration  project  will 
be  developed  involving  the 
rehabilitation  of  one  thousand  (1,000) 
distressed  and  vacant  public  housing 
units  of  the  Philadelphia  Housing 
Authority.  An  important  element  of  this 
demonstration  will  be  the  recruitment, 
training,  mentoring  and  job  placement 
of  public  and  assisted  housing  residents 
in  the  rehabilitation  of  these  public 
housing  units. 

For  purposes  of  this  demonstration, 
the  Department  will  make  up  to  Si. 5 
million  available  to  the  Philadelphia 
Housing  Authority  for  use  in 
establishing  a  Youth  Apprenticeship 
Program  in  Philadelphia.  The  funding 
will  be  used  in  accordance  with  the 
statutory  requirements  of  the  Youth 
Apprenticeship  program  for  youtfi 
apprenticeship  training  activities  foi 
joint  labor-management  organizations  in 


HOPE  VI  communities.  This 
demonstration  will  bring  together  the 
skills  needed  for  the  successful 
operation  of  a  program  that  will  restore 
distressed  units  to  the  housing 
inventory  in  a  cost-effective  manner, 
while  providing  skills  training  and  work 
opportunities  to  public  and  assisted 
housing  residents. 

Under  this  demonstration.  LIUNA 
will  have  responsibility  for  coordinating 
manpower  needs  for  the  project  and 
providing  skills  training;  management 
expertise  will  be  provided  through 
experienced  construction  contractors; 
community  participation,  and  outreach 
and  training  for  public  and  assisted 
housing  residents  will  be  coordinated 
by  the  Housing  Association  of  Delaware 
Valley;  life  and  work  skills  development 
along  with  training  and  community 
service  will  be  provided  through  Youth 
Corps;  and  the  bousing  authority  will 
have  major  responsibility  in  the  area  of 
community  relations  and  recruitment  of 
public  and  assisted  housing  residents 
for  the  training  programs  implemented 
as  part  of  the  demonstration. 

This  demonstration  will  be  a  new  and 
innovative  approach  to  solving  long- 
standing problems  in  the  public  housing 
system.  The  demonstration  combines 
the  construction  talents  of  LIUNA's 
existing  membership  with  the  union's 
social  commitment  to  recruiting, 
training  and  placing  wom.en,  niinorities. 


public  and  assisted  housing  residents, 
and  other  disadvantaged  persons  in 
construction  jobs.  By  joining  forces  with 
experienced  construction  management 
and  established  community  leaders,  this 
initiative  will  serve  as  a  model  for 
accomplishing  solid  results  in  housing 
rehabilitation  (returning  currently 
vacant,  uninhabitable  public  housing 
units  to  the  inventor}'  of  usable  housing 
in  a  timely,  efficient  and  cost  effective 
manner)  while  also  promoting  the  long- 
term  welfare  of  public  and  assisted 
housing  residents. 

Following  initial  basic  skills  training 
under  this  program,  program 
participants  will  be  enrolled  in  an 
apprenticeship  program  for  constniction 
laborers.  LIUNA  will  provide  the 
facilities  of  the  Philadelphia  regional 
training  center  and  its  tools  and 
equipment  as  an  in-kind  contribution  to 
this  project.  It  will  also  supply 
journeymen  laborers  to  contractors  who 
will  be  engaged  to  perform  the 
rehabilitation  work.  They  also  will  work 
in  close  coordination  with  other 
building  trades  organizations  that  are 
deemed  necessary  for  the  rehabilitation 
project.  LIUNA  laborers  and  apprentices 
will  perform  work  traditionally 
performed  by  construction  craft 
laborers,  including  demolition,  lead 
paint  abatement  and  asbestos  removal 
wurk.  They  also  will  perform  any  other 
work  that  is  deemed  necessary  for  the 


successful  completion  of  the 
rehabilitation  project. 

The  Department  will  allocate  up  to 
SI  .5  million  to  the  Philadelphia- 
Housing  Authority  to  carry  out  this 
demonstration,  pending  receipt  and 
approval  of  an  application  that  is 
consistent  with  program  and  submission 
requirements  as  established  in  this 
notice  and  any  subsequent  notice  issued 
after  the  comment  pt;rio<l  has  closed. 

Applicable  Requirements 

In  order  to  rernivp  the  funding 
proposed  in  this  notice,  the 
Philadelphia  Housing  Authority  will  be 
required  to  meet  the  applicable 
programmatic  and  application 
requirements  set  forth  in  the  NOF,\  for 
the  Public  Housing  Youth 
Apprenticeship  Program  published  on 
August  18.  1994  (59  FR  42740)  and  any 
subsequent  notice  that  is  published  after 
the  comment  period  has  closed. 

When  applicable,  the  certifications, 
findings,  determinations,  and 
requirements  listed  by  the  Department 
under  the  "Other  Matters"  section  of 
that  NOFA  also  apply  to  this  notice. 

Dated:  Stipterr.ber  7. 1994. 

loseph  Shuldiner. 

Assistant  ^crrtan,- for  Public  and  Indian 
Housing. 
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Executive  Order  12926  of  September  12,  1994 

Implementation  of  the  National  Voter  Registration 
Act  of  1993 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  ot  the  United  States  of  America,  including  section  301  of  title  3 
United  States  Code,  and  in  order  to  ensure,  as  required  bv  section  7fbi 
of  the  National  Voter  Registration  Act  of  1993  (42  U.S.C.  'l973gg)  ("the 
Act"),  that  departments,  agencies,  and  other  entities  of  the  executive  branch 
ot  the  Federal  Government  cooperate  with  the  States  in  carrying  out  the 
Act  s  requirements,  it  is  hereby  ordered  as  follows: 

Section  1.  Assistance  to  States.  To  the  greatest  extent  practicable,  depart- 
ments, agencies,  and  other  entities  of  the  executive  branch  of  the  Federal 
Government  that  provide,  in  whole  or  in  part,  funding,  grants,  or  assistance 
tor.  or  with  respect  to  the  administration  of.  any  program  of  public  assistance 
or  services  to  persons  with  disabilities  within  the  meaning  of  section  7(a) 
ot  the  Act  shall:  (a)  provide,  to  State  agencies  administering  any  such  pro- 
gram, guidance  for  the  implementation  of  the  requirements  of  section  7 
ot  the  Act.  including  guidance  for  use  and  distribution  of  voter  registration 
torms  in  connection  with  applications  for  service; 

(b)  assist  each  such  State  agency  administering  any  such  program  with 
the  costs  of  implementation  of  the  Act.  consistent  with  legal  authority  and 
the  availability  of  funds,  and  promptly  indicate  to  each  State  agency  the 
extent  to  which  such  assistance  will  be  made  available;  and 

(c)  designate  an  office  or  staff  to  be  available  to  provide  technical  assistance 
to  such  State  agencies. 

Sec.  2.  Armed  Forces  Recruitment  Offices.  The  Secretary  of  Defense  is  di- 
rected to  work  with  the  appropriate  State  elections  authorities  in  each  State 
to  develop  procedures  for  persons  to  apply  to  register  to  vote  at  Armed 
Forces  recruitment  offices  as  required  by  section  7(c)  of  the  Act. 

.Sec.  3.  Acceptance  of  Designation.  To  the  greatest  extent  practicable,  depart- 
ments, agencies,  or  other  entities  of  the  executive  branch  of  the  Federal 
Government,  if  requested  to  be  designated  as  a  voter  registration  agency 
pursuant  to  section  7(a)(3)(B)(ii)  of  the  Act.  shall:  (a)  agree  to  such  a  designa- 
tion if  agreement  is  consistent  with  the  department's,  agency's,  or  entity's 
legal  authority  and  availability  of  funds;  and 
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(b)  ensure  that  all  of  its  offices  that  are  located  in  a  particular  State 
will  have  available  to  the  public  at  least  one  of  the  national  voter  registration 
forms  that  are  required  under  the  Act  to  be  available  in  that  State. 
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Editorial  note:  For  the  President's  statement  on  this  implementation,  see  issue  37  of  the 
Weekly  Compilation  of  Presidential  Documents. 
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revision  date  of  each  title. 
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3  CFR 

Proclamations: 

6717 47057 

Administrative  Orders: 
Presidential  Determinations: 
No.  94^5  Of  August 

31,  1994 46889 

Executive  Orders: 
July  2,  1910  (Revoked 

In  part  by  PLC 

7079) 45234- 

12926 .....; :47227 

4  CFR 

Ex  Ord: 

12710  (See  DOT  rule 
September  8) 46720 

5  CFR 

213 46895 

316 46985 

Proposed  Rules: 

532 46201 

1650 ; 46934 

7  CFR 

300 46321 

301 46721 ,  46899 

319..'. 46321 

457........ 45971 

916 „ 45183,46902 

917.:_. 45183.46902 

920......... 45617 

922 45184 

928 45186 

929. ...;..•. , 46906 

932....... 46907 

944 ..45617,46907 

945- „ 46721 

947..., 45187 

955 45188 

980 46911 

981 46321 

998 ; ;.46912 

1137 46157 

1230 .........46323 

1700 46723 

1956....„...r 46158 

Proposed  Rules: 

46 46772 

319 46572 

905 46361 

906 45241 

928 45630 

944 46361 

981 46203 

1250 46936 

1413 46937 

1421....„ 46937 

1767 45631 

1770 47097 


8  CFR 

204 47063 

211 47063 

223 47063 

235 47063 

251.. 47063 

252 47063 

274a 47063 

299 ; 47063 

316 47063 

334 _ 47063 

9  CFR 

92 46724.47063 

317 45189 

381 45189 

10  CFR 

Proposed  Rules: 

2 46002,  46574 

51 46574 

54 „ 46574 

1008 46522 

12  CFR 

4 46325 

611 , 45972 

614 46725 

618 45972,46725 

620 45972 

630 46734 

650 46913 

704 ; 47071 

790 47071 

Proposed  Rules: 

3 45243 


13  CFR 

300 


.45520 


14  CFR 

13 45533 

39 46163.  46533.  46535. 

46536,  46538,  46541 ,  46543, 
46546,46913 

67 • 46706 

71  .....45198,  45199,  45200, 

45972, 46152,  46165. 46168, 

46327,  46329,  46750,  46751 . 
46752.46915.46917 

73 46169 

93 46152 

97 46330,46331 

129 46332 

Proposed  Rales: 

1 46004 

25 467^2.  46775,  46939 

39 45249,  46004.  45005, 

46007,  46596,  46944.  46946, 

47101.47103 

71  46205  45206,  46364 
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15  CFR 

Proposed  Rules; 

15a 46598 

16  CFR 

Proposed  Rules 

300 ...46778 

301 46778 

303 :. .......46779 

800 46365 

17  CFR 

Proposed  Rules: 

228 46304 

229 46304,46365 

230 46304 

239 46365 

240 ...46365 

249 46304 

19  CFR 

4 46752 

24 46752 

122 46752 

123 46752 

134 46752 

Proposed  Rules: 

103 46007 

20  CFR 

626 45760 

627 45760 

628.: : 45760 

629... ....45760 

630 45760 

631 45760 

637 „ : 45760 

21  CFR 

135 47072 

175 47080 

177 ..46170 

178 .: 45972 

455 46479 

558 45973 

573 45973 

1308..... 46757 

Proposed  Rules: 

874 46479 

878 -...,..46479 

22  CFR 

121 46548 

123 45621 

124 45621 

514., .......46918 

24  CFR 

84 47010 

103.... 46759 

813 ,. 47081 

882 „ : 47081 

887 47081 

982 47081 

25  CFR 

Proposed  Rules: 

5 ...47046 

26  CFR 

1 45623 

Proposed  Rules: 

1 46779 

28  CFR 

0 46549,46550 


2 45624 

16 47081 

29  CFR 

Proposed  Rules: 

102 46375 

1926 , 46012 

30CFR 

916 „ 46551 

917 45201 

935 45206 

Proposed  Rules: 

906 45250 

917 .......46013 

31  CFR 

565. ; ....„..46720 

32  CFR 

516 : 45974 

552 : 45212 

701 ...„ 46760 

776 :..45213 

33  CFR 

20. 45757 

117 46172,46333 

165 45227,  46173,  46335. 

46336,46918,46919 

402 : 45228 

Proposed  Rules: 

100 46208 

117 45252.46209 

120 „ 46211 

128 46211 

165 ;„ 46378 

34  CFR 

602.... 46174 

628 -.46174 

667 46174 

682 _ 46174 

Proposed  Rules: 

645 .\ 45964 

36  CFR 

242 45924 

37  CFR 

1 45757,  47082 

38  CFR 

3 45975,  46337 

4 '. 46333 

14 ■. .-. 47082 

Proposed  Rules: 

3 46379 

8 45254 

21 45644 

39  CFR 

111 47085 

491 45625 

Proposed  Rules: 

111 45652 

40  CFR 

9 46339 

52 45230,  45231,  45233. 

45976. 45978, 45980, 45985, 
46175, 46176. 46178, 46180. 
461 82. 46552, 46553, 46556, 
46557. 46562. 46763, 45764, 
46766. 46920, 46924, 46929, 
47088 


63. 46339 

81  45978.  45980.  45985, 

47088 

85.. 45626 

172 45600 

180 46190.  46352,  46353 

185... 46768 

272 ". 45986 

300 45628,  46354,  46569 

766.... 46355 

799 45629.46355 

Proposed  Rules: 

Chapter  1 46780.  46947 

52 45653.  46015.  46019. 

46212, 46213, 46380,^6479. 
46601 ,  46602, 46780.  46948, 

47104 

60 46381 ,  46602,  46780 

70 .- 46948.  471J05 

81  46019,  46380.  46479, 

47104 

700 : 45526 

720 ..: 45526 

721 .:..... ; 45526 

723.... 45526 

725 .-..: ,.. .....45526 

745.,... ...'.....: 45872 

41  CFR 

301-1 ...46192 

301-7 .:_- 46192 

301-8..... :..46192 

301-11 .' 46192 

301-16 ..„ 46192 

301-17 ..'. „.46192 

302-6 :..,...46357 

Proposed  Rules: 

101-20... .7..". 46951 

42  CFR 

405..... 46500 

412 .......: .45330 

413 .- ...45330 

466 „.... 45330 

482 ; _....45330,  46500 

485 ....45330.46500 

489 45330 

Proposed  Rules: 

121 .....46482 

43  CFR 

Public  Land  Orders: 

7079 45234 

7080 45234 

7081 45987 

7082 .'.47096 

Proposed  Rules: 

39 46952 

403 46801 

2800 46806 

2810 .46806 

2880 •...: 46806 


45  CFR 

Proposed  Rules: 
1307 


.45806 


46  CFR 

Proposed  Rules: 
28 


.47034 


47  CFR 

24 .- ;... 46195 

32, : ...46930 

64..., 46357.46769 

73 ...46930,  46931,  46932. 


46933 

76 .:..... 46358 

90 45988 

Proposed  Rules: 

36 46606 

64 46806 

73.. ........46385.  471 1 1 

48  CFR 

10. ...........46019 

13 : ......46021 

22 46020 

45.„ 45657 

52 45657.  46019.  46020 

1801 46358.46359 

1807.... 46358 

1815 46358,46359 

1825 46359 

1844 46359 

1852 „ 46359 

5232 ; 46213 

5252 46213 

5552 : ,....45022 

Proposed  Rules: 

5 47112 

7 47112 

10 - 47112 

15... 47112 

.  16 , 47112 

l7 47112 

19 : 46385 

37 : 47112 

44 ;.........47112~ 

46 ; ....; 46386.  471 12 

52....: ."....;....:46385.  47112 

49  CFR 

Proposed  Rules: 

Chapter  ill 46892 

192 46219 

195 „ .......:..46219 

582 ....'.... ..:...46952 

50  CFR 

17 45989.  46710,  46715 

204- 46126 

20..... 45235,45588 

285 46569 

301 46126 

663.... 46126 

671 ; 46126 

672 45239.46126 

675 46126.  46570,  46771 

676 46126 

677 46126 

685 -. 46933 

Proposed  Rules: 

■  13 : 47212 

14 ; 47212 

17 45254,  45659.  46022, 

46219.46607.46611.47112 
20 46320 

-23 46023 

100 45924 

227 46808 

405 : 45255 

424 „ 45661 

611....... „ 46810 

638 46387 

642-. ;......-.:... 46387 

644 46612 

658.. 45810 

659 46387 

677 :....46816 


LIST  OF  PUBLIC  LAWS 


This  IS  a  continuing  list  of 
p'Jblic  bills  from  the  current 
session  of  Congress  whicfi 
have  become  Federal  laws 
fra.y  t)f  used  in  conjunction 


with  "Pt US". (Public  Laws 
Update  Service)  on  202-523- 
Cfi4'    The  text  ot  laws  fs  not 
published  in  ine  Federal 
Register  du  may  be  ordered 
in  ndivtdjal  pamphlet  toms 
(referred  to  as  "slip  laws") 
from  the  Superintendent  c^ 
Decumerrts,  U.S   Government 


Printing  Office.  Washingrori, 
DC  20402  (phone.  202-5 '2- 
2470). 

H.R.  2947/P.L.  103^21 

Tc  amend  the 
Commermoratfve  WorKs  Act. 
and  for  other  purposes  (Aug 


26.  ■'954:  iQS  Stat   '793:  3 
pages) 

H.R,  3355/P.L.  103-322 

Viole-r>t  Grime  Control  ana  La* 
Enforcement  Act  &.  19&4 
(Sept    13.  1994.  108  Sta? 
'796.  35S  pages) 
Last  Usi  .\ugiiS>  .30.  1«»94 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year  $403.00 
Sanftonths:  $201.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $244.00 


Ovttor  Processing  CodK 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 

Chargu  your  ordeK 

To  fox  your  orden  (202)  512-2233 


I    I    YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format: 

Federal  Register  (MFFR)  □  One  year  at  $403  each        □    Six  months  at  $201.50  each 

Code  of  Fedend  Regulations  (CFRM3)       □  One  year  at  $244  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  check  box  below: 

Q  Eto  not  make  my  name  available  to  other  mailers 

Clieck  Bcthod  of  payment: 

Q  Check  payable  to  Superintendent  of  Doctmients 

□  GPO  Deposit  Account        I    I    I    I    I    I    I    I  -  □ 

□  VISA  □  MasterCard 


(expiration) 


(Street  address) 


(City,  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  EKxtiments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The    uthentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilstion  of 

Presidential 
Documents 


This  unique  service  provides  up-tOKJate 
information  on  Prssidentiai  policies 
and  armounoements.  It  contains  the 
ftjB  text  of  the  Prestdenf  s  public 
apeaohaa.  statamenta,  rT>essages  to 
Congraas,  naws  conferences,  and  other 
Praeidanliai  materials  released  by  the 
WMtBHousa. 

The  Weekly  Compilation  carries  a 


Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  «nd  a  dftnutativa  index  to 
Prior  Issues. 

Separate  indexes  are  published 
perkxiicaily.  Other  features  include 
Usts  of  acts  approved  by  the 
PreskJent  nominations  submitted  to 


the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 


Published  t>y  tfte  Office  of  the  federal 
Register,  National  Archives  and 
Records  Administration. 


OnIv  AvMMino  CodK 

*5420 


i^  ^    A 


Supmntendent  of  Documents  Subscription  Order  Form 

Chmrgtyouronter. 
It's  easy! 

To  fM  yew  erden  (202)  512-223J 

[_J  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilatioa  of  Presidential  Docwnents  ( PD)  so  I 

ctfi  keep  up  to  date  on  Presidential  activities. 


G  $103  First  Oass  May 


.  Price  includes 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Com^B^r  or  penoaal  name) 

(n» 

■e  type  or  prints 

(Additional  address/attentkin  line) 

(Street  addreis) 

■ 

(Oty,  State.  Zip  code) 

(Daytiine  phooe  including  area  code) 

□  $65  Regular  Mafl 


For  prtvacji,  ckcck  bos  below: 

G  Do  not  make  my  name  available  to  other  maiien 

Check  method  of  payment: 

□  Check  payable  to  Stiperintcndent  of  Documents 


□  GPO  Deposit  Account 

1    1    1    1    1    1 

■_J 

□  VISA  Q  MasterCard        H 

1    1  (expiration) 

i        II        1    II    II             1    1    1    II             1 

(Purdiaie  order  no.) 


(Authorizing  signature)  t/M 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 


newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 

1 I  YES,  enter  my  subscript!on(s)  as  follows: 


OrMr  Procamng  Cod* 

*  6216 


S3 


Charge  your  order. 
ir»Ea»y! 


i^  ^  ^ 


To  fax  your  orders  (202)  512-2293 
subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  2d  Session,  1994  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change.  ~ 

Please  Choose  Method  of  I\iyiiient: 

LJ  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account         I LJ I I — I — I — I  ~  LJ 

n  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  addres&'atieniion  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


MM 

[11                                                     Thank  you  for 

.           (Credit  card  expiration  date)                                  nrdrr' 

•■—•■■       ^                        '^                                         yuur  viuKi  i 

(Purchase  Order  No.) 

VES    NO 

May  we  ankc  your  aanie/MldrcaB  available  to  other  mailers?  I I    I I 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


•  I'M) 


'  .^JBffS^iA^g^ 


"?«*t:-: 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

In  the  Code  of 

Federal  Regulations  (CFR) 

Revised  lanuary  1.  1994 

The  GUIDE  is  a  tisefiil  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  aiQrone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  mtist  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  foimatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
refierence  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 

Order  Processing  Code: 

7296 

□  YES,  send 


Charge  your  order 
tt's  easy! 

To  fax  your  orders  (202)  51 2-2250 


fne subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Check  n>ethod  of  paynnent 

□^ Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account                         |          -( 

□  VISA     UMasterCara                   |    |  |e,p„a,«x,  aale) 

m 

City.  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  inclixjing  area  code 


Purchase  order  number  (optional) 


4/94 


Authorizing  signature 

MaHto:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  Is  designed  to  help  Federal 
agencies  p>repare  docunrtents  for 
publication  In  the  Federal  Register.  The 
updated  requirements  In  the  handbook 
reflect  recent  changes  In  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 
Order  proceasing  code:  •^133  Charg»  yoar  Orttor. 

Y  JLi^y  please  send  me  the  following  indicated  publications: 

copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


To  fax  your  ontora  and  lnqulrl«a-(202)  St2- 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additionel  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


neaaa  Tjrpe  or  Print 
2.. 


(Company  or  personal  name) 


(Adtlitional  address/atteatiOB  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        1    1    i    1    1    i    I    I  ~  [_} 
I I  VISA  or  MasterCard  Account 

mzD 


(City.  SUU.  ZIP  Code) 
I 1 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


(Signature) 
4.  MM  lb:  New  Orders,  Superintendent  of  Documents,  RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


'  nm) 


INFORMATION  ABOUT  THBSUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notke  and  keep  a  good  thing  coming.  To  Iceep  our  subscription 
pnces  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice  You  can 
leam  when  you  wiU  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  rer»ewal  notice  will  be 
sent  ai^roxiinately  90  days 
before  this  dace. 

DEC94  R  1  : 


APR     SMITH212J 

JOHN  SMITH  : 

212  MAIN  STREET  | 

PORESTVILLE  MD  20747  j 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 
;••••• ••.•...••••••„, /  ,,„, , 

AFRDO  SMITH212J  DEC94  R  1     - 


JOHN  SMITH 

212  MAIN  STREET 

PORESTVILLE  MD  20747 

•••••• •••••••• •••••••••••..,.., ,„, 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompUy 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  tiie 
Superintendent  of  Documents,  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated.  - 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEU  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attii:  Chief.  Mail  List  Branch,  MaU  Stop:  SSOM,  Washington. 
DC  20402-9373.  ^ 

Tb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  witii 
your  correspondence,  to  th&  Superintendent  of  Documents,  Attn:  Chief,  Mail  list  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  foiro  provided  below. 


*  5468 SuperlnterH*ont  of  Documents  Subscription  Order  Fonn     amy  your  ordw. 
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Presidential  Documents 


Presidential  Determination  No.  94-46  of  September  8,  1994 

Extension  of  the  Exercise  of  Certain  Authorities 
Fnder  the  Trading  With  the  Enemy  Act 


Memorandum  for  the  Secretary  of  State  (and)  the 
Secretary  of  the  Treasury 

Under  section  101(b)  of  Public  Law  95-223  (91  Stat.  1625;  50  U.S.C.  App 
5(b)  note),  and  a  previous  determination  made  by  me  on  September  13, 
1993  (58  FR  51209),  the  exercise  of  certain  authorities  under  the  Trading 
With  the  Enemy  Act   is  scheduled   to  terminate  on   September  14.   1994. 

I  hereby  determine  that  the  extension  for  one  year  of  the  exercise  of  those 
authorities  with  respect  to  the  applicable  countries  is  in  the  national  interest 
of  the  United  States. 

Therefore,  pursuant  to  the  authority  vested  in  me  by  section  101(b)  of 
Public  Law  95-223,  I  extend  for  one  year,  until  September  14.  1995.  the 
exercise  of  those  authorities  with  respect  to  countries  affected  by: 

(1)  the  Foreign  Assets  Control  Regulations.  31  CFR  Part  500; 

(2)  the  Transaction  Control  Regulations,  31  CFR  Part  505; 

(3)  the  Cuban  Assets  Control  Regulations.  31  CFR  Part  515:  and 

(4)  the  Foreign  Funds  Control  Regulations.  31  CFR  Part  520. 

The  Secretary  of  the  Treasun.^  is  directed  to  publish  this  determination 
in  the  Federal  Register. 


IXjOUs/L^UOA  <rtVMidk^^^ 
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DEPARTMENT  OF  JUSTICE 

8  CFR  Part  3 

(AG  Order  No.  1916-94] 

Executive  Office  for  Immigration 
Review;  Board  of  immigration  Appeals; 
Expansion  of  the  Board 

AGENCY:  Department  of  Ju.stice. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  expands  the 
Board  of  Immigration  Apjjeals  to  nine 
permanent  members,  including  eight 
.Board  Members  and  a  Chairman.  It 
-  provides  for  the  designation  of  three- 
member-  panels-to  adjudicate  cases  and 
stay  requests.  It  also  provides  for  a 
quorum  of  a  majority  of  the  permanent 
Board  for  eh  banc  adjudication,  and  a 
quorum  of  a  majority  of  the  panel 
members  for  paneladjudications.  The 
permanent  Board  may,  by  majority  vote 
or  ?t  the  direction  of  the  Chairman, 
«;onsider  or  reconsider  en  banc  any  case 
that  was  previously  decided  by  a  panel. 
The  rule  also  retains  the  authority  of  the 
Director  of  the  Executive  Office  for 
Immigration  Review  to  designate 
Immigration  Judges  as  temporan- 
additional  Board  Members. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  September  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  S.  Hurwitz,  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  Suite  2400,  5107 
Leesburg  Pike.  Falls  Church,  Virginia 
22041,  telephone:  (703)  305-0470. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  provides  for  an  expansion  of  the 
Board  of  Immigration  Appeals  to  a  nine- 
member  permanent  Board,  This  is 
neces.sary  because  of  the  Board's  greatly 
increased  caseload,  which  has  more 
than  quadrupled  over  the  past  decade. 
To  maintain  an  effective,  efficient 
system  of  appellate  adjudicalion,  it  has 
be<;ome  neces.sary  to  increase  the 


n  umber  of  Board  Members.  The  most 
efficient  utilization  of  the  Board  is 
through  increased  use  of  the  panel 
system,  which  has  been  in  effect  since 
1988.  This  will  ensure  effective, 
efficient  adjudications  while  providing 
for  en  banc  rexaew  in  appropriate  cases. 

This  final  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  section  1(b).  The  Attorney 
General  has  determined  that  this  rule  is 
•not  a  significant  regulatory  action  under 
Executive  Order  12866;  section  3(f),  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Ofiice  of  Management 
and  Budget. 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  hasreviewed  this  final 
rule  and.  by  approving  it.  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  Slates, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  12612.  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rule  making  and 
delayed  effective  date  is  not  necessarv 
because  this  rule  relates  to  agency 
organization  and  management. 

List  of  Subjects  in  8  CFR  Part  3 

Administrative  practice  and 
procedure,  Aliens. 

For  the  reasons  set  forth  in  the 
preamble,  8  CFR  part  3  is  amended  as 
follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

Subpart  A— Board  of  Immigration 
Appeals 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  8  U.S.C.  IIO:). 
,125;!  note,  1252b.  1362:  28  U.S.C.  509.  510. 
1746:  sec.  2,  Reorg.  Plan  No.  2  of  1950,  3 
CFR.  1949-1953  CMtnp..  p.  1002. 

2.  Section  3.1,  paragraph  (a)(1),  is 
revised  to  read  as  follows: 
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§3.1    General  authorities. 

(a)(1)  Organization.  There  shall  be  in 
the  Department  of  Justice  a  Board  of 
Immigration  Appeals,  subject  to  the 
general  supervision  of  the  Dire<:tor, 
Executive  Office  for  Immigration 
Review.  The  Board  shall  consist  of  a 
Chairman  and  eight  other  members.  The 
Board  Members  shall  exercise  their 
independent  judgment  and  discretion  in 
the  cases  coming  before  the  Board.  A 
majority  of  the  permanent  Board 
Members  shall  constitute  a  quorum  of 
the  Board  sitting  en  banc.  A  vacancy,  or 
the  absence  or  unavailability  of  a  Board 
Member,  shall  not  impair  the  right  of 
the  remaining  members  to  exercise  all 
the  powers  of  the  Board.  The  Direitor 
may  in  his  discretion  designate 
Immigration  Judges  to  act  as  temporary, 
additional  Board  Members  for  whatever 
time  the  Director  deems  necessary-.  The 
Chairman  may  divide  the  Board  into 
three-member  panels  and  designate  a 
presiding  member  of  each  panel.  The 
Chairman  may  from  time  to  time  make 
changes  in  the  composition  of  such 
panels  and  of  presiding  members.  Eath 
panel  shall  be  empowered  to  review- 
cases  by  majority  vbte.  A  majority  of  the 
number  of  Board  Members  authorized  to 
constitute  a  panel  shall  constitute  a 
quorum  for  such  panel.  Each  panel  may 
exercise  the  appropriate  authority  of  the 
Board  as  set  out  in  part  3  that  is 
necessary  for  the  adjudication  of  cases 
before  it.  The  permanent  Board  mav.  by 
majority  vote  on  its  own  motion  or  by 
direction  of  the  Chairman,  consider  any 
case  en  banc  or  reconsider  en  banc  an\ 
case  decided  by  a  panel.  By  majority 
vote  of  the  permanent  Board,  decisions 
of  the  Board  shall  be  designated  to  serve 
as  precedents  pursuant  to  paragraph  (g) 
of  this  section.  There  shall  also  be 
attached  to  the  Board  such  number  of 
attorneys  and  other  employees  as  the 
Deputy  Attorney  General,  upon 
recommendation  of  the  Director,  shall 
from  time  to  time  direct. 
•        •        •         •        « 

Dated:  SeptemlMir  6.  1994. 
|anel  Reno. 
Attorney  dtftif  ml. 
IFR  Do<:.  94-22775  Filod  9-14-94;  8:45  «m| 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Heaitt)  Inspection 
Service 

9CFRPan92 
(Docket  No.  93-137-^ 

importation  of  Ratites  and  Hatctiing 
Eggs  of  Ratites 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUtmARY:  We  are  adopting  as  a  final 
rule,  with  several  ciianges,  an  interim 
rule  that  amended  the  regulations 
regarding  the  importation  of  ratites  and 
hatching  eggs  of  ratites.  In  this  final 
rule,  we  are  adding  identification  and 
certification  requirements  to  those 
established  by  the  interim  rule.  This 
action  is  necessary  to  help  ensiire  that 
ratites  and  hatching  eggs  of  ratites  that 
could  pose  a  disease  risk  to  poultry  and 
livestock  in  the  United  States  are  not 
imported  into  this  country. 
EFFECnVE0ATE:October  17.  1994.       * 
FOfl  FURTHER  INFORMATION  CONTACT:  Or. 
Keith  Hand.  Senior  Staff  Veterinarian, 
Import-Export  Animals  Staff,  National 
Center  for  Import-Export,  Veterinary 
Services.  APHIS.  USDA.  room  768. 
Federal  Building.  6505  Belcrest  Road, 
Hyatt.sville,  MD  20782.  (301)  43&-5907. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
regulate  the  importation  of  certain 
animals  and  birds,  including  ostriches 
and  other  flightless  birds  knouTi  as 
ratites.  and  their  hatching  eggs,  to 
prevent  the  introduction  of 
communicable  diseases  of  livestock  and 
poultry. 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
March  8. 1994  (59  FR  10729-10734. 
Docket  No.  93-137-1),  we  amended  the 
regulations  by  providing  that  ratites  and 
hatching  eggs  of  ratites  may  not  be 
imported  into  the  United  States  unless 
specified  identification  and 
recordkeeping  requirements  regarding 
their  origin  and  movement  are  met  in 
the  country  of  export. 

We  solicited  comments  concerning 
the  interim  rule  for  a  60-day  comment 
period  ending  May  9. 1994.  On  July  5. 
1994.  we  published  in  the  Federal 
Register  a  notice  (59  FR  34375.  Docket 
No.  93-137-2)  reopening  and  extending 
the  comment  period  until  July  20. 1994. 
We  received  a  total  of  10  comments  on 
or  before  July  20.  The  commenters 


included  ratite  industry  associations,  a 
veterinary  association,  individual 
members  of  the  general  public,  and 
representatives  of  foreign  governments. 
Five  of  the  commenters  supported  the 
rule  as  written.  The  other  commenters 
either  opposed  the  rule  or  suggested 
modifications  to  it.  We  discuss  these 
comments  below. 

One  commenter  objected  to  the  fact 
that  ratites  may  be  imported  only  from 
countries  in  which  the  national 
government  maintains  a  registry  of 
premises  where  ratites  or  ratite  hatching 
eggs  are  produced  for  export  to  the 
United  States.  The  commenter  stated 
that  prohibiting  the  importation  of 
ratites  and  ratite  hatching  eggs  from 
countries  that  do  not  meet  this 
requirement  will  deny  Americans  access 
to  imports,  and  might  ultimately  lead  to 
those  countries*  erecting  trade  barriers 
with  the  United  States.  The  commenter 
suggested  that  the  restrictions  on 
importation  should  apply  only  to  those 
countries  in  which  smuggling  has  been 
demonstrated  to  have  occurred.  We  are 
making  no  changes  based  on  this 
comment.  International  trade  in  ratites 
and  their  hatching  eggs  often  involves 
transhipping  birds  and  eggs  among 
several  countries.  Without  the 
identification  and  recordkeeping 
requirements  established  by  the  interim 
rule,  it  is  difficult  to  ensure  that  ratites 
and  hatching  eggs  of  ratites  imported 
into  the  United  States  are  from  pen- 
raised  flocks. 

One  commenter  stated  that  tlie 
interim  rule  was  not  warranted  by  the 
incidence  of  disease  found  in  imported 
ratites.  According  to  the  commenter. 
since  the  reinstatement  of  ratite 
importation  156  FR  31856-31868. 
Docket  No.  90-147.  published  in  the 
Federal  Register  July  12. 1991  and  made 
effective  August  12. 1991],  no  ostriches 
have  been  refused  entry  due  to  illness, 
two  shipments  of  emus  have  been 
denied  entry  due  to  the  detection  of 
Salmonella,  and  one  shipment  of 
cassowaries  and  emus  was  denied  entry 
due  to  the  detection  of  an  H5  strain  of 
avian  influenza.  We  are  making  no 
changes  based  on  this  comment.  As  we 
stated  in  the  background  information  of 
our  interim  rule,  we  consider  the 
quarantine  requirements  that  were  in 
pjace  prior  to  the  interim  rule  to  be 
effective  in  identifying  and  preventing 
the  entry  of  ratites  with  communicable 
diseases.  However,  as  ue  also  stated  in 
our  interim  rule,  the  increased  risk 
presented  by  smuggled  or  wild-caught 
ratites  jeopardizes  the  health  of  other 
ratites  in  quarantine  and  unnecessarily 
increases  the  risk  of  the  entry  of  a  ratite 
with  a  communicable  disease. 


Se\'eral  commenters  objected  to  the 
requirement  that  ratites  produced  in  a 
flock  from  which  ratites  or  hatching 
eggs  of  ratites  are  intended  for 
importation  into  the  United  States  be 
identified  with  an  identification  number 
by  means  of  a  microchip  implanted  in 
the  pipping  muscle  at  1-day  of  age.  One 
commenter  stated  that,  although 
ostriches  at  birth  have  a  relatively  large 
neck  and  a  bulbous  pipping  muscle, 
emu  and  rhea  chicks  have  very  slender 
net;ks  with  no  visible  pipping  muscle, 
and  are  too  small  at  birth  to  safely 
undergo  implantation  of  a  microchip. 
We  do  not  agree  that  a  microchip  caimct 
be  safely  implanted  in  newly  hatched 
emus  and  rheas.  However,  we  agree 
with  the  commenter  that  the  hultx>us 
pipping  muscle  of  the  ostrich  is  not 
present  in  emus  and  rheas.  Therefore, 
we  are  amending  the  regulations  at 
§92.101(b)(3)(i)(B)  to  require  that  a 
microchip  be  implanted  in  the  pipping 
niitscle  of  each  ostrich  produced  in  a 
flock  from  which  ratites  or  hatching 
eggs  of  ratites  are  intended  to  be 
imported  into  the  United  States,  and 
that  a  microchip  be  implanted  in  the 
upper  neck  of  ratites  other  than 
ostriches.  We  consider  it  necessary  to 
implant  the  microchip  in  either  the 
pipping  muscle  or  the  upper  neck  to 
facilitate  reading  of  the  microchip. 

Another  commenter  recommended 
that  if  the  microchip  is  not  implanted  in 
tlie  pipping  muscle,  the  exact  location 
of  the  microchip  should  be  indicated  on 
a  stock  registry,  on  an  export  certificate, 
and  on  an  external  form  of  identification 
on  the  ratite.  We  do  not  consider  sucii 
information  necessary  if  the  mi(Tochip 
is  implanted  as  discussed  in  the 
preceding  paragraph. 

One  commenter  also  recommended 
that,  for  ivhat  the  commenter  termed 
"practical  reasons."  microchipping  be 
required  not  when  the  chick  is  1-ilay  of 
age,  but  rather  either  within  1  day  of  the 
chick  leaving  the  hatcher  or.  in  the 
event  of  natural  breeding  and  hatching, 
within  7  days  of  the  chid('s  hatching. 
We  are  making  no  changes  based  on  this 
comment.  We  consider  microchipping 
at  the  earliest  possible  date  after 
hatching  necessary  to  enable  inspectors 
to  ensure  that  all  ratites  in  a  fiock  are 
properly  identified  and  are  entered  in 
the  flock's  register.  We  ere  unaware  of 
any  reason  such  midt>chipping  cannot 
be  done  when  the  chicks  are  1-day  of 
age. 

One  commenter  suggested  that  the 
Animal  and  Plant  Health  Inspection 
Ser\'ice  (APHIS)  should  specify  a 
location  for  implantation  of  microchips 
on  older  birds  as  well  as  chicks.  The 
commenter  stated  that  if  ratites  at  some 
time  become  a  source  of  food,  it  will  be 


necessary  to  locate  and  remove  the 
microchips,  and  that  a  standard  location 
for  implantation  will  facilitate  that 
removal.  We  are  making  no  changes 
based  on  this  comment.  Our  experience 
enforcing  the  regulations  has  shown  that 
relatively  few  ratites  other  than  hatching 
eggs  and  chicks  are  imported  into  the 
United  States.  Those  that  are  imported 
cannot  at  present  be  used  for  food, 
under  U.S.  Environmental  Protection 
Agency  regulations,  because  they  are 
required  by  APHIS  to  be  treated  with  a 
pesticide.  Some  of  the  relatively  few 
older  ratites  imported  into  the  United 
States,  particularly  emus,  have  already 
been  microchipped  by  their  owners  for 
security  purposes.  These  microchips 
have  often  been  implanted  other  than  in 
the  neck  of  the  ratites.  and  we  do  not 
believe  it  is  necessary  to  require  that  the 
ratites  be  microchipped  a  second  time. 
One  commenter  stated  that  the  issue 
of  the  potential  migration  of  implanted 
microchips  within  ratites  should  be 
evaluated.  We  recognize  the  possibility 
of  the  migration  of  an  implanted 
microchip  within  a  ratite.  At  this  time, 
however,  we  consider  microchip 
implantation  to  be  the  most  reliable 
practical  means  of  identifying  ratites. 
Should  an  implanted  microchip  migrate 
from  the  area  of  implantation,  it  can  still 
be  located  and  read,  although  with 
greater  difficulty  than  if  it  had  not 
migrated.  We  recognize  that  it  is 
possible  that  more  effective  means  of 
identification  may  be  developed  in  the 
future,  and  we  will  evaluate  each 
method  of  identification  as  it  is 
developed  and  tested. 

One  commenter  stated  that,  although 
using  microchips  for  identification  of 
ratites  is  more  effective  than  banding 
the  ratites.  the  only  sure  way  of 
identifying  ratites  is  through  "DNA 
fingerprinting,"  by  having  a  blood 
sample  analyzed  at  a  laboratory-.  The 
commenter  stated  that  microchips  can 
be  removed  from  one  bird  and  placed  in 
another,  can  migrate  in  a  bird's  body, 
and  can  become  inactivated  due  to 
bumping  or  other  harsh  action. 
According  to  the  commenter.  DNA 
fingerprinting  could  be  done  as  needed, 
with  a  certain  number  of  "fingerprints" 
done  randomly  to  ensure  that  breeders 
and  importers  are  "kept  honest."  We  are 
making  no  changes  based  on  this 
comment.  Although  we  agree  that  "DNA 
fingerprinting"  can  be  an  effective 
means  of  identification,  it  does  not  offer 
the  necessary  speed  of  identification 
provided  by  microchipping. 

Our  interim  rule  contained  a 
requirement  that  each  hatching  egg 
produced  in  a  flock  from  which  ratites 
or  hatching  eggs  of  ratites  are  intended 
to  be  imported  into  the  United  States  be 


marked  in  indelible  ink  with  the  date  of 
production.  One  commenter 
recommended  that  these  hatching  eggs 
also  be  marked  with  a  code  identifying 
the  premises  of  origin.  We  agree  that 
such  an  identifying  code  would  help 
ensure  that  hatching  eggs  have 
originated  in  the  flock  indicated  on  the 
export  certificate,  and  we  believe  it 
would  further  aid  identification  of 
hatching  eggs  if  each  egg  is  identified  as 
to  the  country  of  the  flock  of  origin. 
Therefore,  we  are  amending 
§92.101(b)(3)(i)(C)  to  require  that,  on 
the  date  it  is  produced,  each  hatching 
egg  produced  in  the  flock  be  marked 
with  indelible  ink  with  the  date  of 
production,  and  also  be  identified  with 
indelible  ink  as  to  the  country  and  the 
premises  of  the  flock  of  origin.  This 
identification  must  be  in  a  form 
assigned  by  the  national  government  of 
the  country  in  which  the  flock  is 
located. 

One  commenter  recommended  that 
the  regulations  require  that  microchip 
readers  provided  to  APHIS  inspectors  at 
the  intended  port  of  entry  be  capable  of 
reading  microchips  produced  by 
different  manufacturers,  so  that  APHIS 
inspectors  would  not  have  to  maintain 
a  number  of  different  readers.  We  are 
making  no  changes  based  on  this 
comment.  Although  we  encourage 
standardization  of  microchips  and 
readers,  even  if  such  standardization 
does  not  occur,  it  will  not  be  necessarv- 
for  APHIS  inspectors  to  maintain  a 
number  of  readers.  Under  the 
regulations,  each  importer  of  ratites  is 
responsible  for  providing  to  APHIS 
inspectors  the  reader  compatible  with 
the  microchips  used  for  identification. 

Our  interim  rule  included  a 
requirement  that  a  production  ceiling 
for  each  premises  be  set.  based  on  the 
number  of  eggs  the  ratites  in  a  flock 
could  reasonably  be  expected  to 
produce  over  a  given  production  season. 
We  defined  production  season  as  that 
period  of  time,  usually  approximately  9 
months  each  year,  from  the  time  ratites 
in  a  flock  begin  laying  eggs  until  the 
ratites  cease  laying  eggs.  We  stated  in 
the  background  information  to  the 
interim  rule  that  ratites  by  nature  follow 
a  set  cycle  for  laying  eggs.  and.  for 
reasons  of  health  and  productivity,  must 
be  given  a  period  of  rest  between 
production  seasons.  One  commenter 
disagreed  with  our  definition  of 
production  season,  and  stated  that  a 
compulsory  "rest  period"  is  not 
necessary,  because  some  farmers  might 
deliberately  manage  their  flocks  in  such 
a  way  as  to  export  eggs  throughout  the 
entire  year.  We  are  making  no  changes 
based  on  this  comment.  Our  definition 
of  production  season  does  not  require  a 
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rest  period.  It  merely  describes  what  is 
standard  practice  in  the  ratite  industry'. 
However,  it  should  be  noted  that 
§92.101(b)(3)(i)(H)  prohibits  the 
addition  of  ratites  to  a  flock  during  a 
production  season.  Therefore,  a  "rest 
period"is  necessary  if  an  owner  wishes 
to  add  ratites  to  his  or  her  flock  from 
outside  the  flock. 

Our  interim  rule  included  a 
requirement  that  the  owner  or  manager 
of  a  premises  from  which  ratites  or 
hatching  eggs  of  ratites  are  intended  for 
importation  into  the  United  States 
maintain  on  a  daily  basis  a  register  of 
the  numbers  of  ratites  and  hatching  eggs 
in  the  flock  and  the  identification  of  the 
ratites.  The  interim  rule  required  further 
that  the  owner  or  manager  submit  these 
registers  to  the  National  Veterinary 
Service  of  the  country  of  export  oii  a 
quarterly  basis,  and  that  the  national 
government  in  turn  submit  a  copy  of  the 
registers  to  the  APHIS  Administrator  on 
a  quarterly  basis.  One  commenter  stated 
that  these  registers  will  be  of  no  use  to 
the  APHIS  Administrator  because, 
under  the  regulations,  ratites  from 
outside  a  flock  may  not  be  added  to  that 
flock  during  a  production  period.  We  do 
not  agree  that  copies  of  the  registers 
would  be  of  no  use  to  APHIS.  A  copy 
of  a  register  would  be  useful  to  APHIS 
in  those  cases  where  there  is  some 
question  as  to  whether  a  premises  has 
exceeded  its  production  ceiling. 
However,  we  agree  it  will  not  be 
necessary  for  APHIS  to  examine  copies 
of  registers  in  all  cases.  Therefore,  in 
this  final  rule,  we  are  amending 
§  92.101(b)(3)(i)(E)  to  remove  the 
requirement  that  registers  be  submitted 
on  a  quarterly  basis,  and  to  require, 
instead,  that  the  National  Veterinary 
Service  of  the  country-  of  export  make 
copies  of  the  registers  available  upon 
request  to  the  Administrator. 

Under  §92.101(b)(3)(i)(J)  of  the 
regulations  established  by  the  interim 
rule,  when  the  National  Veterinary 
Service  of  the  country  of  export  submits 
to  APHIS  copies  of  registers  on  a 
quarterly  basis,  it  also  must  indicate 
whether  all  ratites  and  hatching  eggs  of 
ratites  on  a  premises  are  identified  as 
required.  Because  in  this  final  rule  we 
are  removing  the  requirement  that 
registers  be  submitted  on  a  quarterly 
basis,  we  are  also  removing  the 
requirement  in  §92.101(b)(3)(i)(J)  that 
the  country  of  export  indicate  on  a 
quarterly  basis  whether  all  ratites  and 
hatching  eggs  of  ratites  are  identified  as 
required.  However,  as  required  by  the 
interim  rule,  some  of  this  information  is 
available  to  APHIS  through  other 
certification.  In  §§  92.104(c)  and  (d).  an 
export  certificate  must  inchjde.  among 
other  things,  certification  that  all  ratites 
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in  the  flock  of  origin  have  been 
identified  as  required.  In  this  final  rule, 
we  are  adding  to  §§  92.104(c)  and  (d)  the 
requirement  that  the  export  certificate 
also  include  certification  that  all 
hatching  eggs  in  the  flock  of  origin  have 
been  marked  as  required. 

One  commenter,  a  representative  of  a 
country  from  which  ratites  and  hatching 
eggs  of  ratites  are  imported  into  the 
United  States,  stated  that  it  is  important 
to  reduce  the  annual  ceiling  for  a  flock 
if  laying  ratites  are  removed  from  the 
premises.  We  agree  that,  because  the 
production  ceiling  for  a  flock  is 
dependent  on  the  number  of  ratites 
mature  enough  to  lay  eggs,  the  ceiling 
should  be  reduced  if  laying  hens  are 
removed  from  the  flock.  We  are 
therefore  adding  to  §§92.104(c){15)  and 
(d)(ll)  the  requirement  that  the  export 
certificate  that  accompanies  shipments 
of  ratites  Or  hatching  eggs  of  ratites  to 
the  United  States  indicate  the  number  of 
ratite  laying  hens  in  the  flock  of  origin. 
We  are  also  revising  §  92.101(b)(3)(i)(I) 
to  require  that  the  production  ceiling  be 
adjusted  according  to  changes  in  the 
number  of  laying  hens  in  the  flock. 

One  commenter  stated  that  the 
keeping  of  a  control  register  for 
identification  of  ratites  should  not 
neces.sarily  be  the  responsibility  of  the 
official  veterinary  authority  of  the 
country  of  exportation,  but  should 
instead  be  allowed  to  be  the 
responsibility  of  a  recognized  body,  as 
agreed  upon  by  the  APHIS 
Administrator.  It  is  not  clear  to  us  what 
type  of  "recognized  body"  the 
commenter  is  referring  to.  We  do  not 
consider  it  appropriate  for  an  entity 
other  than  an  agency  of  the  national 
government  of  the  country  of  export  to 
maintain  the  required  registry.  Under 
the  regulation  as  written,  a  government 
agency  other  than  the  official  veterinary 
authority  is  not  precluded  from 
maintaining  the  registry  of  premises  that 
wish  to  export  ratites  or  hatching  eggs 
of  ratites  to  the  United  States.  Therefore, 
we  are  making  no  changes  based  on  this 
comment. 

Several  commenters  addressed  issues 
outside  the  scope  of  the  interim  ryle, 
-  concerning  functions  required  to  be , 
carried  out  by  veterinarians  in  the 
country  from  which  the  ratites  or 
hatching  eggs  are  to  be  exported.  The 
functions  the  commenters  addressed 
were  already  required  under  the 
regulations  prior  to  publication  of  the 
interim  rule. 

Miscellaneous 

We  are  making  a  wording  correction 
to  §92.104(c)(14).  The  provisions  in 
§ 92.104(c)  pertain  to  ratites  other  than 
hatching  eggs  that  are  intended  for 


importation  into  the  United  States. 
However,  in  §92. 104(c)(14)  of  our 
interim  rule,  we  made  reference  to 
"hatching  eggs"  when  our  intent, 
consistent  with  the  rest  of  §  92.104(c), 
was  to  refer  to  "ratites."  In  this  final 
rule,  we  are  correcting  this  reference. 

In  this  final  rule,  we  are  also  making 
several  nonsubstantive  changes  to  part 
92,  to  update  addresses  in  footnotes  and 
to  correct  an  incorrect  paragraph 
reference. 

Therefore,  based  on  the  rationale  .set 
forth  in  the  interim  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  this  interim  rule  as  a  final 
rule,  with  the  changes  discu.ssed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Exet:utive 
Order  12866.  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  final  rule  requires  that  foreign 
producers  of  ratites  or  ratite  hatching 
eggs  intended  for  importation  into  the 
United  States  identify  all  ratite  eggs  in 
the  flock  as  to  premises  and  country.  It 
also  requires  that  such  identification  be 
certified  on  an  export  certificate,  that 
the  export  certificate  also  indicate  the 
number  of  ratite  laying  hens  in  the 
fiock,  and  that  the  production  ceiling  for 
a  flock  be  adjusted  according  to  changes 
in  the  number  of  laying  hens  in  the 
flock. 

At  present  99  ratite  farms  in  13 
countries  are  approved  to  ship  ratites  or 
ratite  hatching  eggs  to  the  United  States. 
The  number  of  approved  foreign  farms 
varies  each  month  due  to  annual 
recertification  requirements. 

We  anticipate  that  requiring  the 
identification  and  certification  set  forth 
in  this  rule  will  have  little  or  no 
economic  impact.  Hatching  eggs  must 
already  be  marked  on  the  premi.ses  of 
origin  as  to  date  of  production.  The 
additional  cost  to  also  identify  the 
hatching  eggs  asto  premises  and 
country  is  expected  to  be  negligible. 
Also,  the  certification  required  by  this 
rule  is  in  addition  to  certification 
already  required  on  an  export 
certificate,  and  is  expected  to  have  little 
or  no  economic  impact. 

Under  these  circumstances,  the 
Administrator  of  the  .\nimal  and  Plant 
Health  Inspection  Service  has- 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
•retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  et 
seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  disease.  Imports,  Livesto<;k. 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  interim  rule 
amending  9  CFR  part  92  that  was 
published  at  59  FR  10729-10734  on 
March  6, 1994,  is  adopted  as  a  final  rule 
with  the  following  changes; 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  PRODUCTS; 
INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C  1306; 
21  U.S.C.  102-105.  Ill,  114a,  134a,  134b, 
134c.  134d,  134f.  135, 136.  and  136a;  31 
U.S;C.  9701;  7  CFR  2.17,  2.51,  and  371.2(d) 

2.  In  §92.101.  paragraphs  (b)(3)(i)(B) 
and  (b){3){i)(C),  the  second  sentence  of 
(b)(3)(i)(E),  and  the  second  sentence  of 
(b)(3)(i)(I)  are  revised  to  read  as  set  forth 
below;  paragraph  (b)(3)(i)(J)  is  amended 
by  removing  the  reference  to 
"(b)(3)(i)(D)  and  (b)(3)(i)(E) "  and  adding 
"(b){3)(i)(B)  and  (b)(3)(i)(C)"  in  its  place; 
and  paragraph  (b)(3)(i)(I)  is  amended  by 
removing  the  word  "quarterly"  in  the 
last  sentence. 

§92.101    General  prohibitions;  exceptions. 

•  Ik  *  •  * 

(b)*  *  * 
(3)'   •  * 

(i)*   •   * 

(B)  Each  ratite  produced  in  the  flo(.k 
is  identified  with  an  identification 
number  by  means  of  a  microchip 
implanted  at  1-day  of  age  in  the  pipping 
muscle  of  ostriches  and  in  the  upper 
neck  of  other  ratites,  each  ratite  added 
from  outside  the  flock  is  identified  in 
like  manner  upon  arrival  in  the  flock. 


except  that  the  microchip  need  not  be 
implanted  in  the  pipping  muscle  or  the 
upper  neck,  and  each  ratite  already  in 
the  flock  as  of  March  8. 1994  is 
identified  in  like  manner,  prior  to  the 
next  visit  to  the  flock  premises  by  an 
APHIS  representative  under 
§  92.103(a)(2)(iu),  except  that  the 
microchip  need  not  be  implanted  in  the 
pipping  muscle  or  the  upper  neck; 

(C)  On  the  date  it  is  produced,  each 
hatching  egg  produced  in  the  flock  is 
marked  in  indelible  ink  witn  the  date  of 
the  production,  and  with  identification, 
assigned  by  the  national  government  of 
the  country  of  exp>ort,  of  the  premises 
and  country  from  wBich  the  ratites  or 
hatching  eggs  are  intended  for 
exportation; 

•  •        •        »        • 

(E)  •   •   •  The  country  of  export  in 
turn  submits  a  copy  of  the  registers  to 
the  Administrator  upon  his  or  her 
request;  2 

•  •-•'•■     • 

(I)  *   *   *  The  ceiling  for  each 
premises  is  calculated  jointly  by  a  full- 
time  salaried  veterinary  officer  of  the 
national  government  of  the  country  of 
export  and  the  APHIS  representative 
who  conducts  the  site  visit  required 
under  §92.103(a)(2)(iii),  and  is  adjusted 
jointly  by  an  APHIS  representative  and 
a  full-time  salaried  veterinary  officer  of 
the  national  government  of  the  country 
of  export  according  to  changes  in  the 
number  of  laying  hens  in  the  flock; 

§92.103    [AmwHied] 

3.  In  §  92.103,  footnote  9  is  revised  to 
read  "The  addresses  of  USDA 
quarantine  facilities  may  be  found  in 
telephone  directories  listing  the 
facilities  or  by  contacting  the 
Administrator,  c/o  Import-Export 
Animals  Staff.  National  Center  for 
Import-Export,  Veterinary  Ser\ices. 
APHIS.  USDA.  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782." 

4.  Section  92.104  is  amended  by 
redesignating  paragraphs  (c)(15)  and 
{c)(16)  as  paragraphs  (c)(16)  and  (c)(17). 
respectively;  by  adding  new  paragraphs 
(c)(15)  and  (d)(ll);  and  by  revising 
paragraphs  (c)(14)  and  (dj(lO).  to  read  as 
follows: 

§  92. 1 04    Certificate  for  pet  birds, 
commercial  t>irds,  zoological  t>irds,  and 
research  birds. 


(14)  That  all  ratites  in  the  flock  from 
which  the  ratites  come  were  identified 
in  accordance  with  §  92.101(b)(3)(i)(B), 
and  that  all  ratite  hatching  eggs  in  the 
flock  were  identified  in  accordance  with 
§92.101(b)(3)(i)(C); 

(15)  The  number  of  ratite  laying  hens 
in  the  flock  from  which  the  ratites  come; 
•        •        •        •        • 

(d)*  •  • 

(10)  That  all  ratites  in  the  flock  from 
which  the  hatching  eggs  come  were 
identified  in  accordance  with 

§  92.101(b)(3)(i)(B).  and  that  all  ratite 
hatching  eggs  in  the  flock  were 
identified  in  accordance  with 
-§92.101(b)(3)(i)(C). 

(11)  The  number  of  ratite  laying  hens 
in  the  flock  from  which  the  hatching 
eggs  come. 

§92.106    [Amended] 

5.  Section  92.106  is  amended  by 
reusing  footnote  1 1  to  read  "A  fist  of 
approved  vaccines  is  available  from  the 
Administrator,  c/o  Import-Export 
Animals  Staff.  National  Center  for 
Import-Export.  Veterinary  Services. 
APHIS.  USDA.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782." 

Done  in  Washington.  DC.  this  9th  day  of 
September  1994. 
Terry  L.  Medley. 

Acting  Administrator.  Animal  and  Piant 
Health  Insjyection  Service. 
IFR  Doc.  94-22849  Filed  9-14-94;  8:4.'>  ami 
BILUNG  CODE  3410^94-P 
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'Copies  should  be  mailed  lo  Administrator,  c/o 
L-.-iport/Export  Animals  Staft  National  Canter  for 
Import-Export.  Veterinary  Senices.  APHIS.  USDA. 
Federal  Building.  6505  Belcrest  Road.  Hyattsville. 
MD207B2. 


9  CFR  Part  94 

[Docket  No.  94-083-1] 

Change  in  Disease  Status  of  Portugal 
Because  of  BSE 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  our 
regulations  hy  adding  Portugal  to  the  list 
of  countries  where  bovine  spongiform 
encephalopathy  (BSE)  exists,  because 
the  disease  has  been  detected  in  native 
cattle  in  that  country.  The  effect  of  this 
action  is  to  prohibit  or  restrict  the 
importation  of  certain  fresh,  chilled,  and 
frozen  meat,  and  certain  other  animal 
products  and  animal  byproducts  from 
ruminants  which  have  been  in  Portugal. 
This  action  is  necessar>'  to  reduce  the 
risk  that  BSE  could  be  introduced  into 
the  United  States. 

DATES:  Interim  rule  effective  Septeinber 
9. 1994.  Consideration  will  be  given 
only  to  comments  received  on  or  befom 
November  14. 1994. 


JMI 


ADDRESSES;  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  tha» 
your  comments  refer  to  Docket  No.  94- 
083-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  hofidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Kathleen  Akin,  Senior  Staff 
Veterinarian.  Import-Export  Products 
Staff,  National  Center  for  Import-Export. 
Veterinary  Services.  APHIS.  USDA, 
room  755.  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
(301)436-7830 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  parts  94  and 
95  (referred  to  below  as  the  regulations) 
govern  the  importation  of  meat,  animal 
products,  animal  byproducts,  hay,  and 
straw  into  the  United  States  in  order  to 
prevent  the  introduction  of  various 
animal  diseases,  including  bovine 
spongiform  encephalopathy  (BSE). 

Bovine  spongiform  encephalopathy  is 
a  neurological  disease  of  bovine  animals 
and  other  ruminants.  BSE  is  not  known 
to  exist  in  the  United  States. 

The  major  means  of  spread  of  BSE 
appears  to  be  through  the  use  of 
ruminant  feed  containing  protein  and 
other  products  from  riuninants  infected 
with  BSE.  Therefore.  BSE  could  become 
established  in  the  United  States  if 
materials  carr>ing  the  BSE  agent,  such 
as  certain  meat,  animal  products,  and 
animal  byproducts  from  ruminants  in 
countries  in  which  BSE  exists,  are 
imported  into  the  United  States  and  are 
fed  to  ruminants  in  the  United  States. 

Sections  94.18  and  95.4  of  the 
regulations  prohibit  and  restrict  the 
importation  of  certain  meat,  animal 
prtxiucts.  and  animal  byproducts  from 
niminants  which  have  been  in  countries 
in  which  BSE  e.xists.  These  countries  am 
listed  in  §  94.18  of  the  regulations. 

In  an  interim  rule  efTecf ive  on 
December  7. 1993.  and  published  in  the 
Federal  Register  on  December  13,  1993 
(58  FR  65103-65104.  Docket  No.  93- 
149-1).  we  amended  the  regulatitms  by 
adding  Portugal  to  the  list  of  countries 
where  BSE  exists  after  the  disease  was 
detected  in  cattle  in  Portugal.  In  a  final 
rule  effective  on  May  27. 1994.  and 
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published  in  the  Federal  Register  on 
May  12. 1994  (59  FR  24637-24638. 
Docket  No.  93-149-2).  we  amended  the 
regulations  by  removing  Portugal  from 
the  list  of  countries  where  BSE  exists 
after  epidemiological  investigations 
revealed  that  the  cattle  in  which  the 
disease  was  detected  had  been  imported 
into  Portugal  from  Great  Britain,  and 
that  all  suspect  animals  were  destroyed. 
Since  February  1990.  the  Portuguese 
government  has  prohibited  the 
importation  of  hve  cattle  and  all  animal 
products  and  animal  byproducts  from 
Great  Britain.  Northern  Ireland,  and  the 
Republic  of  Ireland.  Additionally,  all 
Uvestock  in  Portugal,  both  domestic  and 
imported,  are  subject  to  official 
supervision  and  veterinary  controls 
estabUshed  at  the  natinr^a'  leve'. 

Recently,  Portuguese  government 
veterinarians  with  the  National 
Veterinary  Laboratory  in  Lisbon 
reported  to  the  Office  of  International 
Epizootics  that  BSE  has  been  detected  in 
cattle  bom  in  Portugal.  A  Umited 
number  of  cases  of  BSE  were  confirmed 
by  histopathological  examination 
according  to  standardized  procedures 
for  the  diagnosis  of  BSE.  Portuguese 
goverrunent  veterinarians  confirmed  the 
cases  of  BSE  in  native  cattle  bom  in 
Portugal.  The  exposure  of  these  cattle  to 
the  BSE  agent  could  only  have  been 
while  in  Portugal.  In  order  to  reduce  the 
risk  of  introducing  BSE  into  the  United 
States,  we  are,  therefore,  adding 
Portugal  to  the  list  of  countries  where 
BSE  is  known  to  exist.  Thus,  we  are 
prohibiting  or  restricting  the 
importation  of  certain  fresh,  chilled,  and 
frozen  meat,  and  certain  other  animal 
products  and  animal  byproducts  from 
ruminants  which  have  been  in  Portugal. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 

BSE  is  a  serious  animal  disease  that 
has  caused  great  loss  to  the  cattle 
industry  of  Great  Britain,  and  the 
introduction  of  this  disease  into  the 
United  States  would  cause  great  harm  to 
the  U.S.  cattle  industry.  BSE  has  been 
diagnosed  in  cattle  in  Portugal.  The 
restrictions  contained  in  this  interim 
rule  must  be  implemented  immediately 
to  reduce  the  risk  that  BSE  could  be 
introduced  into  the  United  States 
through  importation  of  certain  meat, 
animal  products,  and  animal  byproducts 
from  ruminants  that  have  been  in 
Portugal. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 


public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  interim  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  pror.ess 
required  by  Executive  Order  12866. 

As  an  alternative  to  the  provisions  of 
this  rule,  we  considered  taking  no 
action.  This  alternative  was  rejected 
because  it  would  allow  meat,  animal 
products,  and  animal  byproducts  that 
might  spread  BSE  to  be  imported  into 
the  United  States.  Placing  Portugal  on 
the  hst  of  countries  in  which  B.SE  is 
known  to  exist  restricts  the  importation 
of  some  animal  products  and  prohibits 
the  importation  of  others.  Currently, 
natural  non-stomach  bovine  casings  are 
the  only  commodity  imported  from 
Portugal  in  quantities  sufficient  to  cause 
any  economic  impact. 

During  FY  1992/93.  according  to  the 
Economic  Research  Service.  U.S. 
Department  of  Agriculture,  14,846 
metric  tons  of  animal  casings  were 
imported  by  the  United  States,  of  which 
82  percent  came  from  hogs.  Portugal 
exported  229  metric  tons  of  casings  to 
the  United  States  during  this  period,  or 
only  1.5  percent  of  the  total  imported. 
In  the  opinion  of  the  animal  casings 
industry,  a  very  small  proportion  of  the 
animal  casings  imported  from  Portugal 
are  bovine;  most  come  from  hogs  and 
sheep.  This  rule  will  not  affect  the 
importation  of  hog  and  sheep  casings 
from  Portugal.  Therefore,  this  mle 
change  will  not  have  a  significant 
impact  on  U.S.entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  mle:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  mle;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 


before  parties  may  file  suit  in  court 
challenging  this  mle. 

Paperwork  Reduction  Act 

This  interim  mle  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150ee.  161, 162.  , 
and  450;  19  U.S.C.  1306;  21  U.S.C.  111.  114a. 
134a,  134b,  134c,  134f,  136,  and  136a;  31 
use.  9701;  42  U.S.C.  4331.  4332;  7  CFR 
2.17.  2.51,  and  371.2(d). 

§94.18    [Amended] 

2.  In  §94.18,  paragraph  (a)  is     . 
amended  by  adding  "Portugal." 
immediately  after  "Oman,". 

Done  in  Washington.  DC.  this  9th  day  of 
September  1994. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  94-22850  Filed  9-14-94;  8:45  ami 
BILUNG  COD€  J410-34-P 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Environmental  Remediation  Services 

agency:  Small  Business  Administration. 
ACTION:  Final  mle. 


summary:  The  Small  Business 
Administration  (SBA)  is  establishing  a 
size  standard  of  500  employees  for 
Environmental  Remediation  Services, 
an  activity  which  involves  work 
identified  with  a  number  of  different 
functions  associated  with  restoring  a 
contaminated  environment,  such  as: 
preliminary  assessment,  site  inspection, 
testing,  remedial  investigation, 
containment,  remedial  action,  the 


transportation  and  disposal  of  waste 
materials,  and  security  and  site 
closeouts.  The  application  of  this  size 
standard  will  be  for  Federal 
envirorunental  remediation 
procurements  which  involve  three  or 
more  environmentally  related  activities 
which  in  turn  can  be  identified  in  - 
separate  industries  under  the  Standard 
Industrial  Classification  (SIC)  system.  It 
will  also  apply  in  SBA's  non- 
procurement  programs  where  an 
applicant  firm  is  primarily  engaged  in 
environmental  remediation  services  as 
defined  by  this  final  mle. 
-  The  adopted  size  standard  of  500 
employees  is,  in  practical  effect,  an 
increase  above  the  size  standard  of 
$18.0  miUion  proposed  on  October  8, 
1993  (58  FR  52452).  This  higher  size 
standard  is  supported  by  more  recent 
data  describing  the  industry  structure 
for  this  activity,  as  well  as  by  comments 
received  in  response  to  the  proposed 
mle. 

DATES:  Effective  Date:  This  mle  is 
effective  on  October  17, 1994. 

ApplicabiUty  Dates:  This  mle  applies 
to  all  Federal  procurement  solicitations, 
except  noncompetitive  Section  8(a) 
contracts,  issued  on  or  after  October  17, 
1994. 

For  Section  8(a)  noncompetitive    - 
contracting  actions,  the  mle  is 
applicable  to  offers  of  requirements  that 
are  accepted  by  the  Small  Business 
Administration  subsequent  to  October 
17. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
M.  Jackson,  Assistant  Administrator  for 
Size  Standards.  (202)  205-6618. 
SUPPLEMENTARY  INFORMATION:  On 
October  8, 1993  the  SBA  proposed  to 
establish  an  enwonmental  services  size 
standard  of  $18.0  million  for  Fedffi-al 
goverlmient  procurements  meeting  the 
following  two  criteria:  (1)  That  the 
overall  purpose  of  the  procurement  is  to 
restore  a  contaminated  environment, 
and  (2)  that  the  procurement  is 
composed  of  activities  in  three  or  more 
distinct  industries  identified  with 
separate  Standard  Industrial 
Classification  (SIC)  four-digit  industry 
codes,  none  of  which  constitutes  50 
percent  or  more  of  the  contract's  value 
(58  FR  52452).  These  criteria  were 
established  to  distinguish 
environmental  remediation  services 
involving  multiple  activities  from  other 
environmental  related  procurements 
involving  services  primarily  associated 
with  one  particular  industr)-.  For  non- 
procurement  applications  of  this  size 
standard,  a  firm  would  have  to  be 
primarily  engaged  in  three  or  more 
activities  related  to  environmental 
remediation,  none  of  which  accounts  for 


50  percent  or  more  of  the  firm's 
activities.  The  environmental  services 
activity  was  designated  as  a  sub- 
category imder  SICcode  8744.  Facilities 
Support  Management  Services,  because 
this  SIC  code  generally  requires  the 
performance  of  a  range  of  different 
services  in  support  of  facilities  where  no 
one  activity  may  be  considered  the 
primary  activity  (see  Standard  Industrial 
Classification  Manual:  1987,  Executive 
Office  of  the  President,  Office  of 
Management  and  Budget). 

In  this  final  mle.  SBA  is  adopting  a 
size  standard  of  500  employees 
(equivalent  to  approximately  $50 
million  in  annual  receipts)  for 
environmental  remediation  services, 
rather  than  the  $18  million  size 
standard  set  forth  in  the  October  8, 1993 
proposed  mle  identified  above.  This 
increase  takes  into  account  comments 
received  on  the  proposed  size  standard, 
an  analysis  of  additional  industry  data 
on  firms  engaged  in  environmental 
remediation,  and  trends  in  Federal 
procurement  for  this  type  of  activity. 
These  factors  are  discussed  in  greater 
detail  below. 

In  addition,  SBA  has  changed  the  title 
for  this  activity  from  "Environmental 
Services."  the  title  used  in  the  SBA's 
proposed  rule,  to  "Environmental 
Remediation  Services."  This  stems  from 
comments  that  environmental  services 
as  a  title  is  very  broad  and  could  result 
in  a  misclassification  of  Federal 
procurements  simply  because  the  title  is 
not  sufficiently  specific.  After  reviewing 
the  proposed  definition  for 
environmental  services,  SBA  is 
changing  the  title  to  "Environmental 
Remediation  Services,"  a  title  believed 
to  better  specify  the  type  of  services  for 
which  the  SBA  intended  to  establish  a 
separate,  distinct  size  standard.  The 
proposed  rule  was  directed  towards 
remediation  services,  and  not  all  other 
possible  services  that  could  be 
performed  in  connection  with  the 
environment.  This  definitional 
modification  is  for  clarification 
purposes  only. 

As  discussed  in  the  proposed  rule, 
SBA  views  environmental  remediation 
services  as  an  emerging  industry  not 
explicitly  defined  under  the  present  SIC 
system.  Pursuant  to  the  authority  set 
forth  in  section  15(a)  of  the  Small 
Business  Act.  15  U.S.C.  644(a),  SBA  will 
consider  establishing  a  further 
segmentation  xjf  an  industry  category 
defined  in  the  four-digit  SIC  system  to 
recognize  a  new  industry.  In  the  past. 
SBA  has  established  other  sub- 
categories within  existing  four-digit  SIC 
industries  (e.g.,  base  maintenance, 
dredging,  pneumatic  tires,  custom  cattle 
feedlots  and  food  services).  In  this  case. 


SBA  is  establishing  a  separate  sub- 
category under  SIC  code  8744  because 
of  a  need  to  estabhsh  a  s|>ecific  size 
standard  for  the  emerging  multi- 
discipline  activity  of  environmental 
remediation  services,  an  area  of  Federal 
procurement  that  has  expanded 
enormously  in  recent  years. 

SBA  received  a  total  of  69  comments 
to  the  proposal  to  estabhsh  an  $18 
million  size  standard  for  environmental 
remediation  services.  Twenty-three 
comments  supported  SBA's  proposed 
mle  in  all  respects  without  reservation. 
Among  the  62  comments  discussing  the 
$18  miUion  size  standard,  21  comments 
argued  for  a  higher  size  standard,  10 
comments  wanted  a  lower  size  standard, 
and  31  comments  generally  supported 
the  proposed  $18  miUion  size  standard. 
Fifteen  of  the  21  comments  supporting 
a  higher  size  standard  also  argued  for  a 
size  standard  based  on  number  of 
employees.  Other  comments  raised 
alternatives  to  the  proposed  size 
standard,  or  opposed  the  establishment 
of  any  specific  size  standard  for 
environmental  remediation  services.  A 
discussion  of  these  latter  comments  and 
SBA's  views  regarding  them  will  follow 
a  discussion  of  SBA's  basis  for 
establishing  a  500  employee  size 
standard  for  environmental  remediation 
services. 

Selection  of  Size  Standard 

The  SBA  has  decided  to  establish  a 
500  employee  size  standard  for 
envirorunental  remediation  services. 
SBA  now  believes  the  proposed  $18 
million  size  standard  does  not 
adequately  reflect  the  stmctuire  of  the  . 
environmental  remediation  services 
industry  as  revealed  by  available  data 
on  firms  engaged  in  environmental 
remediation  services.  The  decision  to 
propose  an  $18  million  size  standard 
was  based  primarily  on  the  premise 
that,  fi-om  limited  information  available 
at  that  time,  firms  which  perform 
environmental  remediation  services 
tend  to  be  larger  in  size  than  firms 
performing  non -environmental  services 
in  related  industries.  Accordingly,  a  size 
standard  which  reflected  a  level  similar 
to  the  highest  size  standards  then  in 
effect  for  any  of  the  related  construction 
or  services  industries  was  proposed. 
Since  the  time  of  the  proposed  rule, 
SBA  continued  in  its  efforts  to  assemble 
the  most  recent  data  available  on 
environmental  firms.  The  assessment  of 
this  newly  developed  data,  as  well  as 
public  comments  in  response  to  the 
proposed  size  standard,  has  convinced 
SBA  that  a  500  employee  size  standard 
would  be  more  suitable  for  the 
environmental  remediation  services 
industrj'  than  an  S18  million  size  j 
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standard.  The  analysis  of  the  industry 
data,  and  the  basis  for  the  decision  to 
use  number  of  employees  as  the 
measure  of  size,  are  each  discussed 
below. 

Analysis  of  Indnstry  Data 

In  considering  the  appropriate  size 
standard  for  an  industry.  SBA  generally 
evaluates  the  structural  characteristics 
of  an  industry  by  analyzing  at  least  four 
industry  factors.  These  industry  factors 
include:  Average  firm  size,  start-up 
costs,  competition  and  the  distribution 
of  firms  by  size.  In  addition,  the  impact 
of  alternative  size  standards  on  SBA's 
programs  is  assessed.  As  a  relatively 
new  and  developing  industry, 
comprehensive  industry  data  by  which 
to  conduct  this  structural  analysis  are 
limited  for  the  environmental 
remediation  services  industry.  The 
statistical  collection  agencies  of  the 
Federal  government,  the  primary 
sources  of  economic  data  on  industries 
in  the  economy,  do  not  publish  data  on 
environmental  remediation  services 
firms  since  this  activity  has  not  yet  been 
identified  as  an  industry  under  the  SIC 
system.  To  overcome  this  problem.  SBA 
has  constructed  its  own  data  base  of 
environmental  remediation  services 
firms  based  on  data  from  a  non- 
governmental source.  SBA  believes  this 
data  base  is  sufficient  in  coverage  to 
provide  an  adequate  assessment  of  the 
relevant  structural  characteristics  of  the 
environmental  remediation  services 
industry. 

SBA  constructed  its  data  base  by 
utilizing  data  and  information 
published  in  the  19^3  edition  of  Wards 
Business  Directory.  This  publication  is 
viewed  by  the  SBA  as  the  best  single 
data  base  currently  available  to  identify 
firms  engnged  in  environmental 
remediation  services.  This  directory 
lists  individual  firms  by  SIC  code, 
provides  a  description  of  a  firm's 
activities,  and  shows  the  size  of  a  firm 
by  revenues  and  number  of  employees. 
From  the  description  of  firm  activities, 
SBA  was  able  to  identify  firms  that 
perform  activities  associated  with 
environmental  remediation  services. 


Firms  in  nine  industries,  considered  the 
primary  industries  from  which  firms 
perform  some  or  all  aspects  of 
esvironmental  remediation  work,  were 
reviewed  to  identify  environmental 
remediation  services  firms.  The  nine 
industries  reviewed  are  listed  below: 


SIC  code 

Description 

1629 

Heavy    Construction,    Uct    Else- 

where Classified. 

1795 

Wrecking  and  Demolition  WorK. 

1799  

Special    Trade    Contractors,    Not 

Elsewhere  Classified. 

4212  

Local  Trucking  Without  Storage. 

4953  

Refuse  Systems. 

4959  

Sanitary  S€r,/ices,  Uot  Elsewtiere 

Classified. 

8711  ..._ 

Engineeung  Services. 

8731  

Corrmercial  Physical  and  Biologi- 

cal Research. 

8734  

Testing  Laboratories. 

Data  on  these  firms  were  then  combined 
to  derive  information  on  the  structure  of 
the  environmental  remediation  services 
industry. 

Although  data  obtained  from  the 
Wards  Business  Director  provided  SBA 
with  useful  information  on  firms 
performing  environmental  remediation 
services,  the  directory  does  not  include 
all  firms  within  an  industry.  Instead,  it 
tends  to  omit  many  smaller-sized  firms 
in  an  industry,  thereby  creating  a  bias  in 
the  data  towards  larger-sized  firms.  In 
view  of  this  aspect  of  the  data,  SBA's 
analysis  of  industry  characteristics 
focused  on  the  relative  differences 
between  environmental  and  non- 
environmental  remediation  services 
firms  rather  than  on  absolute  values 
calculated  from  the  Wards  data.  SBA 
believes  that  Wards  data  provide  a 
reasonably  accurate  pictiu^  of  the 
relative  difference  in  average  firm  size 
between  industries.  If  the  Wards  data 
show  that  the  average  firm  size  of  one 
industry  is  twice  that  of  another 
industry',  it  is  likely  to  be  accurate,  even 
if  the  absolute  values  listed  are  not  truly 
representative  of  each  industry  as  a 
whole. 

In  performing  the  analysis  of  this  size 
standard,  the  relative  differences  of  the 
four  industry  factors  identified  above 


were  calculated  between  the  derived 
environmental  remediation  services 
industry  and  a  comparison  industry 
group.  The  comparison  industry  group 
data  was  also  derived  from  the  Wards 
Business  Director  and  consisted  of  the 
firms  within  the  same  nine  SIC  codes 
listed  above  which  were  not  shown  as 
engaged  in  environmental  remediation 
work.  From  these  differences,  a  range  of 
size  standards  was  indicated  based  on 
relationships  between  relative  industry 
differences  and  size  standards  for  the 
non-manufacturing  industries.  This 
analytical  approach  was  necessary  to 
accommodate  the  data  limitations 
discussed  earlier.  The  remainder  of  this 
section  describes  in  greater  detail  the 
analysis  of  relative  differences 
performed  by  SB  A  in  establishing  this 
size  standard. 

A  total  of  374  firms  within  the  nine 
SIC  codes  identified  above  were  found 
to  be  engaged  in  environmental 
remediation  services.  An  environmental 
remediation  services  industry  was 
constructed  by  aggregating  data  on  these 
firms  into  one  industry  group. 
Structural  characteristics  of  this 
industry  then  were  estimated,  fridustry 
values  were  calculated  for  each  of  the 
four  industry  factors — average  firm  size 
(as  measured  by  average  revenues  per 
firm),  start-up  costs  (using  average    . 
assets  per  firm  to  measure  capital 
typically  employed  by  firms  in  an 
industry),  competition  (as  measured  fay 
percent  of  total  industry  revenues 
attributed  to  large  firms  with  1000  or 
more  employees),  and  the  distribution 
of  firms  by  size  (as  measured  by  the 
market  share  of  total  industry  revenues 
obtained  by  firms  with  revenues  of  more 
than  $5  million  and  more  than  $18 
million).  Table  1  below  summarizes  the 
industry  characteristics  of  this  derived 
environmental  remediation  services 
industry,  the  industry  characteristics  of 
a  comparison  group  (identified  as  the 
parent  industry  group),  and  the 
difference  between  the  characteristics  of 
these  two  groups  (as  expressed  by  a 
ratio). 


Table  1.— Characteristics  of  the  ENviROt>«vtEi^AL  Remediation  Services  Industry  and  Parent  Industry  Group 


Average  Revenues  Per  Firm  i. 

Average  Assets  Per  Firm 

Coirpetrtioo  _ „ „ „. 

Percent  ot  Revenues  by  Firm  Size  Greater  Than: 

$5  MMiort '. 

$18  Million 


(A) 

Env»ron- 
mentai  re- 
mediation 

sen/ices 


$1t5.4M 

S59.5M 

84.7% 

99.2% 
97.1% 


(B) 

Parent 

industry 

group 


$36.4IW 

S16.8M 

67.1% 

96.2% 
74.4% 


(C) 
Dittererscb 
ratio  (A-B) 


3.17 
3.54 
1.26 

t.uo 
1.31 
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Table  1. -Characteristics  of  the  ENViRot^MENTAL  Remediation  Services  Industry  and  Parent  Industry 

Group— Continued 


Average 


(A) 

Envirorv 
mental  re- 
mediation 

services 


N/A 


(B) 

Parent 

irxjustry 

group 


N/A 


(C) 
Differerx» 
ratio  (A.rB) 


1.17 


^£S^^*;^«;SKtre^T^.'^"^-  '^^^S^  ^«^  ^''^^  ^y  SBA  t«sed  on  Wards  Drectory  arxJ  Ir^dustry  Nom« 


The  relative  difference  between 
structural  characteristics  of  the 
environmental  remediation  services  and 
the  parent  industry  group  can  be 
expressed  quantitatively  as  a  "difference 
ratio,"  and  is  shown  in  table  1  for  each 
industry  factor.  The  difference  ratio  is 
simply  the  value  of  an  industry  factor 
for  the  environmental  remediation 
services  industry  divided  by  the  value 
of  the  same  industry  factor  for  the 
parent  industry  group  (i.e.,  the 
difference  ratio  for  the  industry  factor  of 
average  firm  size  is:  $115.4  million  + 
$36.4  million  =  3.17).  As  can  be  seen  in 
table  1 ,  the  diHierence  ratios  range 
between  1.03  and  3.53. 

The  relative  differences  clearly  show 
that  the  environmental  remediation 
services  industry  is  comprised  of  larger 
firms  than  are  present  in  the  parent 
industry  group,  and  that  larger  firms 
capture  a  greater  share  of  total  industry 
revenues  in  the  environmental 
remediation  services  industry  than  in 
the  parent  industry  group.  The 
implication  of  these  findings  is  that  the 
environmental  remediation  services 
industry  warrants  a  higher  size  standard 
than  is  generally  in  effect  for  the  nine 
parent  industries. 


The  next  step  in  the  analysis  was  to 
calculate  a  weighted  average  size 
standard  for  the  nine  SIC  codes  making 
up  the  parent  industry  group.  The  nine 
parent  industries  have  widely  varying 
size  standards,  ranging  between  $2.5 
million  for  engineering  services  (SIC 
code  8711)  to  500  employees  for 
research  and  development  (SIC  code 
8731).  To  create  a  single  size  standard 
for  environmental  remediation  services 
based  on  data  comparisons  with  the 
parent  industry  group,  a  single  size 
standard  representing  the  varying  size 
standards  of  the  industries  within  that 
group  needed  to  be  derived.  To  obtain 
such  a  single  size  standard,  a  weighted 
average  of  the  size  standards  for  the 
nine  parent  industries  was  calculated. 

Based  on  the  current  size  standards, 
and  weighting  each  industry  by  the  total 
number  of  firms  in  the  industry  as 
reported  by  the  U.S.  Bureau  of  the 
Census,  a  weighted  average  size 
standard  of  $12  million  was  calculated 
based  on  annual  revenues  (the  actual 
calculated  figure  of  $11.95  miUion  was 
rounded  up).  Since  the  size  standard  for 
research  and  development  is  based  on 
number  of  employees,  it  was  first 
converted  to  a  receipts  size  standard  by 
multiplying  the  500  employee  size 


standard  by  the  revenues  per  employee 
for  that  industry. 

A  weighted  average  size  standard 
based  on  number  of  employees  was  also 
calculated  to  assist  in  the  aJialysis.  To 
make  this  calculation,  the  receipts-based 
size  standards  were  first  converted  to 
number  of  employees  by  dividing  the 
receipts  size  standards  by  revenues  per 
employee  for  each  industry  (for  the 
industries  of  SIC  codes  4953  and  4959. 
revenues  per  employee  for  all  private 
sector  industries  was  used  in  the 
absence  of  current  revenue  data  on  these 
two  specific  industries).  Using 
employee  equivalent  size  standards  for 
eight  of  the  nine  industries,  a  size 
standard  of  141  employees  was 
calculated  (the  actual  calculated  figure 
of  141.1  employees  was  rounded  down). 

These  two  weighted  average  size 
standards  became  the  base  size 
standards  ($12  million  and  141 
employees)  by  which  to  estimate  how 
much  higher  the  size  standards  should 
be  for  environmental  rernediation 
ser\'ices  than  for  the  parent  industry 
group  based  upon  the  relative  industry 
differences  showTi  in  Table  1.  Table  2 
below  shows  the  calculations  used  in 
developing  the  weighted  average  size 
standards. 


Table  2.— Weighted  Average  Size  Standards  for  the  Parent  Industries 


SIC 

Size  standard 

No.  of  firms 

Percent  of 
total  firms 

Composite 

Receipts 

Employees ' 

Receipts 

Emp. 

1629 

1795  ..„ .„..„  ..„:j;:::;;;:zi;;::::;;;; 

S17.0M 
7.0M 
7.0M 
18.5M 
6.0M 
5.0M 
2.5M 
5.0M 

252.7M 

162 
92 
91 

235 
45 
38 
29 
79 

500 

10.088 

885 

23,181 

37.145 

2,208 

as? 

28.494 
2,844 
3.265 

108.942 

9.3            S1.57M 

0.8              0.06M 

21.3              1.49M 

34.1              6.31  M 

2.0               0.12M 

0.8              0.04M 

262              0.65M 

2.6              0.13M 

3.0               1.58M 

100.0          ii.gsM 

15.0 

1 799 „ ^ : ,. 

4212  ..„,.. „ ■ 

4953 

4959 

8711  

0.7 

19.4 

80.2 

0.9 

0.3 

8734 „„.- ; _..:.:;:::;:;:;::;:zzi:;: 

8731 

7.5 
2.0 

15.0 

Total ; , 

Cm.^.^.^.    I  1  C»     O _^  ii__    ^                        *..           .          .   .^ 

141.1 

ia  .r^.T  "^,^"  "".""'  ^^"^ua.  otanoaru  aiansncai  tstawisnment  List.  Special  Tabulation  1990 
Estimated  employee  size  standard  t)ased  on  revenues  per  enployee  (except  SIC  code  8731 T 
Estimated  receipts  size  standard  based  on  revenues  per  emptoy^  ^^ 


The  next  step  in  the  analysis  was  to 
assure  that  the  new  size  standard  would 


be  consistent  with  all  of  SBA's  size 
standards  as  to  the  way  in  which  those 


standards  in  turn  relate  to  industry 
differences.  Failure  to  take  this  factor 
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into  account  could  result  in  a  size 
standard  that  would  be  aberrational  in 
terms  of  SBA's  overall  size  standards 
system.  This  step  was  an  examination  of 
each  of  the  same  four  industry  factors 
and  the  existing  size  standards  with 
respect  to  two  large  groups  of  industries 
close  to  either  end  of  the  existing  size 
standard  spectrum  for  non- 
manufacturing  industries.  To 
demonstrate  this  analysis,  the  paragraph 
below  sets  forth  the  calculations  with 
respect  to  one  of  the  four  industry 
factors:  average  firm  size.  The  groups  of 
industries  selected  for  consistency 
purposes  were  (1)  representative 
industries  covered  by  a  $5  million 
standard,  and  (2)  representative 
industries  covered  by  standards  of  Si  7 


million-S25  million,  which  have  an 
average  of  $18.5  milHon. 

This  examination  revealed  that,  as  to 
the  representative  industries  covered  by 
the  $5  million  standard,  those  industries 
in  the  aggregate  had  an  average  firm  size 
of  $1.15  milhon,  and  as  to  the 
representative  industries  covered  by 
standards  of  $17  million-$25  milhon, 
those  industries  had  an  average  firm 
size  of  $3.76  million.  Li  order  to  identify 
the  relationship  between  size  standards 
and  average  firm  size  in  terms  of  the 
extent  to  which  differences  between 
average  firm  size  have  influenced  size 
standards.  SBA  used  ratios  of  the  size 
standards  between  the  two  groups  of 
industries  and  the  average  firm  sizes 
between  the  two  groups.  These  ratios 


are  expressed  as  18.5/5  divided  by  3.76/ 
1.15,  or  1.13.  This  number  suggests  that 
there  is  a  consistency  correlation  of  113 
percent  between  average  firm  size  and 
size  standards  generally.  This  means 
that  data  which  reveals  average  firm  size 
for  a  particular  industry  needs  an 
adjustment  by  only  an  added  13  percent 
before  calculating  the  size  standard  in 
order  to  achieve  consistency  with  the 
way  average  firm  size  relates  to  size 
standards  as  a  whole.  Table  3  shows  the 
calculations  of  a  "consistency  ratio"  for 
average  firm  size  and  the  other  industry 
factors.  The  size  standards  ratio  of  3.7 
(18.5/5)  is  a  constant  in  these 
calculations,  and  is  shown  in  the 
description  of  column  (D). 


Table  3.— Characteristics  of  Selected  Non-Manufacturing  Industries 


Average  Revenues  Per  Firm .^ 

Average  Assets  Per  Firm 

Competition  

Percent  of  Revenues  by  Firm  Size  Greater  Than: 

S  5  Million .: 

SIS  Million  

Average  


(A) 
Industries 
witti  S5M 
standard 


S1.15M 

S0.76M 

25.5% 

56.2% 

36.1% 

N/A 


(B) 

Industries 

vi/ithSl7M 

to  S25M 

standard 


S3.76M 

S2.10M 

41. f% 

84.8% 

59.5% 

N/A 


(C) 
Difference 
ratio  (B-A) 


3.27 
2.76 
1.61 

1.51 
1.65 
1.58 


(D) 

Consistency 

ratio 

(3.7^C) 


1.13 
1.34 
2.30 

2.45 
2.24 
2.35 


Source:  U.S.  Bureau  of  the  Census,  Special  Tabulation.  Standard  Statistical  Establishment  List.  1990. 

Since  average  firm  size  "data"  in  the  case  of  environmental  remediation  has  to  be  calculated  as  a  differential 
figure  (see  Table  1).  the  consistency  ratios  were  multiplied  by  the  corresponding  difference  ratios.  For  example,  the 
average  firm  size  consistency  ratio  of  1.13  was  multiplied  by  the  average  firm  size  difference  ratio  of  3.17.  for  a 
final  size  factor  of  3.58.  Looking  back  to  the  weighted  average  size  standards  established  for  the  parent  industry  group 
of  either  $12  million  or  141  employees,  average  firm  size,  as  one  of  only  four  industry  factors,  would  therefore  suggest 
that  for  the  environmental  remediation  services  industry  the  size  standard  should  be  3.58  times  greater  than  those 
parent  industry  group  standards,  or  approximately  $45  million  or  500  employees.  Similar  calculations  were  performed 
with  respect  to  each  of  the  other  three  industry  factors.  The  data  are  shown  in  Table  4  below. 

Table  4. — Computation  of  Suggested  Environmental  Remediation  Services  Size  Standards 


Average  Revenues  Per  Firm 

Average  Assets  Per  Firm  , 

Competition  „. 

Percent  of  Revenues  by  Firm  Size  Greater  Than: 

S5  Million  

S18  Million  ;...". 

Average _ 


(A) 

Environ- 
me.atal  dif- 
ference 
ratio 

Consistency 
ratio 

(C) 

Size  factor 

(AxB) 

(D) 

Suggested 

receipts 

standard 

(S12MxC) 

Suggested 

employee 

standard 

(141xC) 

3.17 

1.13 

3.58 

S42.9M 

505 

3.54 

1.34 

4.74 

56.9M 

668 

1.26 

230 

2.90 

34.8M 

409 

1.03 

2.45 

2.53 

30.3M 

355 

T.31- 

2.24 

2^ 

35.2M 

413 

N/A 

IM/A 

N/A 

32.7M 

385 

Preliminary  size  standards  were 
suggested  by  the  calculations  in  table  4 
of  approximately  $42  million  or  490 
employees.  The.se  preliminary'  size 
standards  refled  an  average  of  the 
suggested  size  standards  indicated  by 
the  four  industry  factors,  without  giving 
one  factor  more  weight  than  another. 


The  impact  of  preliminury  size 
standards  of  these  m.-ignitudes  on 
Federal  procurements  was  also  as,sessed 
before  finally  adopting  a  size  standard. 
This  assessment  also  support^'d  a  very 
high  size  .standard.  The  primary  reason 
for  development  of  this  size  standard  is 
to  standardize  the  classification  of 
environmental  remediation  service 


activities  under  one  industry  size 
standard  for  procurement  purposes. 
Information  available  to  SBA  shqws  that 
a  number  of  full-service  Federal 
remediation  projects  and  site  restoration 
projects,  usually  multi-year  projects, 
have  been  projected  to  fall  in  the  $20  fo 
$30  million  range,  with  some  contracts 
exceeding  $100  million.  In  rote  cases 
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such  contracts  may  even  exceed  $1.0 
billion  with  prime  contractors 
subcontracting  much  of  the  work.  These 
are  extraordinarily  large  contracts  for 
Federal  procurements  that  are  not 
contracts  for  manufactured  goods.  In 
addition  to  the  large  size  of  contracts, 
there  is  also  an  extensive  level  of 
sophistication  required  on  these 
contracts  given  the  concern  for  public 
health  and  safety  regarding  hazardous 
materials,  and  the  specialized 
equipment,  personnel  and  work 
precautions  needed  by  a  contractor 
when  handling  hazardous  materials. 
Moreover,  since  the  SBA  is  requiring 
that  contracts  which  fall  in  this  category 
be  composed  of  activities  in  three 
industries  (as  explained  below),  such 
contracts  would  naturally  tend  to  be 
larger  contracts.  Relatively  large 
companies  will  necessarily  have  to  be 
involved  on  environmental  remediation 
services  contracts  given  the  size  and 
sophistication  of  Federal  government 
remedial  efTorts.  A  very  high  size 
standard  is  thus  suggested  by  the  nature 
of  the  Federal  procurement  marketplace 
and  the  presence  of  large  firms  which 
tend  to  dominate  these  Federal 
procurement  activities.  The  preliminary 
size  standards  of  $42  million  and  490 
employees  are  consistent  with  this 
factor. 

Based  on  the  industry  analysis  and  a 
consideration  of  the  available 
information  on  Federal  procurement, 
the  SBA  has  decided  to  establish  a  500 
employee  size  standard  for 
environmental  remediation  services.  As 
the  previous  industry  analysis  shows,  a 
490  employee  size  standard  adequately 
reflects  the  structure  of  the 
environmental  remediation  services 
industry  based  on  available  data  on 
firms  engaged  in  these  services.  For 
administrative  convenience,  the  490 
employee  level  is  rounded  up  to  500 
employees  to  be  consistent  with  other 
SBA  employee-based  size  standards. 

The  SBA  has  decided  to  adopt 
number  of  employees  as  the  size 
standard  measure  for  environmental 
remediation  services  rather  than  a  size 
standard  based  on  aiuiual  receipts,  as 
was  proposed.  As  stated  in  the  proposed 
rule,  the  SBA  generally  utilizes  a 
receipts-based  size  standard  for  non- 
manufacturing  industries,  but  it  stated  it 
would  consider  establishing  an 
employee-based  size  standard  for 
environmental  remediation  services  if 
information  was  provided  that  indicated 
the  use  of  a  receipts-based  size  standard 
would  be  inequitable.  SBA  specifi^cally 
solicited  comments  indicating  the  need 
for  an  employee-based  size  standard.  In 
response,  SBA  received  15  comments 
which  advocated  adoption  of  an 


employeee-based  size  standard.  Only 
one  comment  was  received  which 
specifically  stated  that  the  size  standard 
should  be  based  on  receipt  and  not 
member  of  employees.  Other  comments 
supported  or  opposed  the  $18  million 
size  standard,but  did  not  discuss 
specifically  whether  receipts  or 
employees  would  be  a  more  equitable 
means  of  measuring  size.  SBA  also 
continued  its  owrn  assessment  of 
whether  a  receipts-based  or  an 
employee-based  size  standard  would  be 
a  better  measure  of  size  for  this  new. 
emerging  industry. 

The  comments  which  explained  their 
preference  for  an  employee  size 
standard  pointed  out  that  environmental 
remediation  contracts  using  this  size 
standard  would  be  obtained  by 
contractors  who  would  subcontract  out 
a  relatively  high  proportion  of  work, 
and  that  revenues  passed-through  to 
subcontractors  should  not  be  attributed 
to  the  prime  contractor.  SBA  agrees  that 
there  likely  will  be  a  ver}-  high 
percentage  of  subcontracting;  this 
consideration,  in  combination  with  the 
fact  that  the  contracts  involved  will  be 
extremely  large  contacts,  and  the  fact 
that  environmental  remediation  is  an 
emerging  industry,  suggests  that  a 
receipts-based  size  standard  would  be 
less  equitable  than  an  employee 
standard.  If  a  $42  million  size  standard 
were  established  instead  of  one  at  500 
employees,  a  firm  whicii  is  already 
generating  significant  revenues  could 
receive  a  single  envirormiental 
remediation  contract  in  an  amount  close 
to  the  size  standard  and  effectively 
become  large  for  purposes  of  future 
contracts,  even  though  one-third  or 
more  of  the  revenues  of  the  contract 
might  be  attributed  te  another  firm.  This 
result  wouJd  hinder  the  ability  of  small 
businesses  in  this  emerging  industry  to 
grow  and  continue  to  participate  in  the 
Federal  market.  SBA  believes  it  would 
be  inconsistent  with  the  purposes  of  the 
small  business  and  minority  small 
business  set-aside  programs  to  establish 
a  size  standard  which  would  effectively 
be  useful  to  firms  on  only  one  or  two 
contracts  before  disqualifying  them  from 
further  benefits  from  the  program.  This 
principle  is  particularly  important  for 
new  industries  where  the  small  business 
segnient  is  generally  less  able  to 
compete  effectively  due  to  uncertainties 
as  to  market  and  fast-moving 
technologies.  Moreover,  since  firms 
from  nine  or  more  industries  have  the 
capability  to  perform  some  or  all  of  the 
environmental  remediation 
requirements,  the  type  and  amount  of 
activity  to  be  subcontracted  will  vary 
considerably  by  contract  and  by  the 


capabilities  of  the  prime  contractor. 
Accordingly,  SBA  doubts  that  it  can 
establish  a  receipts-based  size  standard 
which  reflects  a  "typical" 
subcontracting  pattern  for 
environmental  remediation  sen-ices. 

SBA  recognizes  that,  in  other 
contexts,  pass-through  revenue  by  itself 
has  not  warranted  establishment  of  an 
employee-based  size  standard.  Here,  the 
additional  factors  of  the  extremely  large 
size  of  the  expected  contracts,  and  the 
status  of  environmental  remediation 
ser\'ices  as  an  emerging  industry  with 
its  special  needs  for  growth 
opportunities  for  small  business,  have 
persuaded  SBA  that  an  employee-based 
size  standard  is  appropriate. 

Comments  to  Proposed  Rule 

In  response  to  its  proposed  rule,  the 
SBA  received  comments  from  69 
interested  parties.  Sixty-two  of  those 
comments  discussed  the  proposed  size 
standard.  All  comments  dealing  with 
the  appropriate  level  or  type  of  size 
standard  were  carefully  considered  by 
SBA,  and  the  discussion  above  has 
explained  in  detail  how  SBA  has 
selected  the  size  standard  of  500 
employees.  None  of  the  comments 
presented  SBA  with  credible  data  which 
would  conflict  with  SBA's  analysis  in 
any  significant  way,  and  most 
comments  discussed  the  proposed  size 
standard  in  only  general  terms.  5»ome 
comments  did  raise  other  issues  related 
to  the  proposal  whicli  warrant 
di.scussion.  Those  issues  are  discu.s.sed 
below: 

Environmental  Remediation  and  the 
Brooks  Act 

A  few  comments  questioned  whether 
SBA's  designation  of  Environmental 
Remediation  Ser\'ices  as  a  new  sub- 
category under  SIC  code  8744,  Facilities 
Support  Management  Services, 
complied  with  the  Federal 
Government's  selection  criteria  for 
awarding  architecture  and  engineering 
.sen-ices  contracts  under  the  Brooks  Act 
These  comments  primarily  came  from 
engineering  firms  and  associations. 
Under  the  Brooks  Act  procedures  (see 
Subpart  36.6  of  the  Federal  Acquisition 
Regulation  (FAR).  Title  48  of  the  Code 
of  Federal  Regulations),  contracts  for 
architecture  and  engineering  senices 
are  competed  based  on  the 
qualifications  of  architectural  and 
engineering  firms.  This  differs  from 
many  of  the  procedures  for  most  other 
sen'ices  where  the  primary  criterion  is 
usually  price  competition. 

Because  application  of  the  Brooks  Act 
procedures  does  not  depend  on  the  SIC 
code  assigned  to  a  particular 
requirement,  it  is  SBA's  view  that  the 
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establishment  of  a  new  sub-category 
within  SIC  code  8744  for  Environmental 
Remediation  Services  will  not  disturb 
the  Brooks  Act  determination  process.  It 
is  a  requirement's  statement  of  work  and 
how  the  requirement  is  to  be  performed, 
and  not  the  SIC  code  assigned  to  it,  that 
determines  whether  Brooks  Act 
procedures  should  be  used.  The  Brooks 
Act  and  Subpart  36.6  of  the  FAR  do  not 
require  contracts  "to  be  awarded  through 
Brooks  Act  procedures  merely  because 
architects  or  engineers  might  do  part  of 
the  contract  work.  In  this  regard,  the 
Brooks  Act  procedures  apply  to 
requirements  that  include  both 
architect -engineer  services  and  other 
services  "if  the  statement  of  work, 
substantially  or  to  a  dominant  extent, 
specifies  performance  or  approval  by  a 
registerftd  or  licensed  architect  or 
engineer,"  FAR.  §  36.601-3(b).  As  such, 
architect  and  engineering  serv'ices  may 
account  for  an  identifiable  portion  of  a 
particular  requirement  without  the 
Brooks  Act  applying  where  these 
services  are  not  substantial  or  dominant. 
The  SIC  code  assigned  to  a  requirement 
will  not  preclude  Brooks  Act  procedures 
where  the  statement  of  work  itself 
specifies  a  substantial  or  dominant 
amount  of  work  by  a  registered  or 
licensed  architect  or  engineer.  It  is  the 
extent  of  the  architect  and  engineering 
services  to  be  required  by  the  statement 
of  work  that  drives  that  determination. 
Case  law  and  the  Brooks  Act's 
legislative  history  make  clear  that 
contracting  officers  have  a  great  deal  of 
discretion  in  determining  whether  the 
Brooks  Act  procedures  apply  to  a 
particular  procurement.  See,  e.g..  H.R. 
Rep.  No.  1070, 100th  Cong..  2d  Sess.  89, 
90,  reprinted  in  1988  U.S.  Code  Cong. 
&  Ad.  News  5523;  Association  of  Soil 
and  Foundation  Engineers.  B-209547, 
83-1  CPD  1 551  (May  23, 1983);  and 
Department  of  Energy  Bequest  for 
Decision.  B-207849.'82-2  CPD  1 63 
(July  20,  1982). 

It  is  not  uncommon  for  a  single 
procurement  to  require  more  than  one 
product  or  service.  These  products  or 
services  are  often  individually 
associated  with  different  industries  and 
size  standards.  Where  this  occurs  in 
connection  with  an  environmental 
remediation  services  procurement,  this 
final  rule  provides  explicit  guidance  as 
to  the  classification  of  the  procurement 
by  SIC  code  based  on  the  principal 
purpose  of  the  procurement  and  the 
relative  value  and  importance  of  each  of 
the  components  in  the  procurement. 
This  guidance,  however,  refers  only  to 
the  classification  of  the  procurement  for 
SIC  code  designation  and  size  standard 
purposes  It  leaves  undisturbed  the 


possible  application  of  the  Brooks  Act 
or  the  award  procedures  to  be  used  for 
the  procurement. 

Impact  on  Small  Business 
Competitiveness  Demonstration 
Program 

A  few  comments  also  questioned 
whether  the  establishment  of  the 
environmental  remediation  service  size 
standard  circumvents  the  Small 
Business  Competitiveness 
Demonstration  Program  (Demonstration 
Program)  by  shifting  procurements  that 
might  otherwise  be  designated  as 
engineering,  construction  or  refuse 
systems  procurements  into  the 
environmental  remediation  services 
industry. 

The  Demonstration  Program  was 
established  by  Title  VII  of  the  Business 
Opportunity  Development  Reform  Act 
of  1988,  Public  Law  100-656. 102  Stat. 
3853.  3889,  to  test,  over  a  four-year 
period,  "whether  the  expanded  use  of 
full  and  open  competition  will 
adversely  affect  small  business 
participation  in  designated  industry 
categories."  It  was  statutorily  extended 
through  September  30,  1996.  Four 
designated  industry  groups  have  been 
identified  for  inclusion  in  the  program 
consisting  of  (1)  all  construction 
industries  except  for  dredging;  (2)  the 
refuse  systems  and  related  services 
industries  within  SIC  codes  4212  and 
4953,  but  generally  not  including 
contracts  for  dealing  with  hazardous 
materials;  (3)  the  architectural  and 
engineering  services  industries  within 
SIC  codes  7389,  8711,  8712,  and  8713, 
but  generally  not  including  contracts  for 
military  and  aerospace  equipment, 
military  weapons,  marine  engineering 
and  naval  architecture;  and,  (4)  non- 
nuclear  ship  repair. 

In  general,  the  Demonstration 
Program  was  implemented  to  remedy 
the  problem  of  too  many  set  asides  in 
industries  where  small  businesses 
dominated  because  agencies  overused 
set  asides  in  those  industries.  The 
Demonstration  Program  targeted  the 
specific  industry  categories  listed  above 
because  they  were  overwhelmingly 
dominated  by  small  business  set  asides, 
suspended  the  set  asides  in  these 
specific  industry  categories,  and  barred 
SBA  from  changing  the  size  standards 
for  these  industries. 

Pursuant  to  the  Small  Business  Act, 
SBA  generally  has  the  authority  to 
establish  size  standards  on  an  industry 
by  industry  basis,  and  particularly  for 
emerging  industries.  See,  15  U.S.C. 
sections  632(a)  and  644(a).  Although  the 
Agency  is  constrained  from  changing 
the  size  standards  for  the  industries 
within  the  Demonstration  Program,  it  is 


SBA's  view  that  the  statutory  restriction 
imposed  by  the  Demonstration  Program 
would  not  apply  to  the  establishment  of 
a  sub-category  within  SIC  code  8744. 
which  is  not  one  of  the  SIC  codes 
statutorily  identified  for  inclusion  in  the 
Program. 

Under  this  rule,  a  contnetiog  officer 
may  use  the  newly  established 
Environmental  Remediation  Services 
sub-category  and  accompanying  size 
standard  only  where  (1)  a  procurement' 
general  purpose  is  to  restore  a 
contaminated  environmental  area,  (2) 
three  or  more  distinct  types  of  ser\'ices 
are  required  by  the  procurement,  and  (3) 
no  single  industry  accounts  for  at  least 
50  percent  of  the  value  of  the  entire 
procurement.  It  is  our  view  that  where 
these  conditions  are  met,  the 
requirement  loses  its  identity  as  one  for 
"construction,"  "refuse  systems,"  or 
"architectural  or  engineering  services." 
Thus,  the  restriction  imposed  by  the 
Demonstration  Program  on  changing  the 
size  standards  for  those  industries  is 
inapplicable.  If  a  procurement  is 
primarily  (i.e.,  at  least  50  percent) 
engineering,  or  construction,  or  refuse 
cleanup  and  disposal,  it  still  would  be 
assigned  a  SIC  code  in  one  of  those 
industries  and  not  in  the  environmental 
remediation  services  industry.  Such  a 
procurement  could  be  subject  to  the 
Demonstration  Program.  Because  of  the 
rule's  definition  of  environmental 
remediation  services,  only 
procurements  which  have  multiple 
industry  activities  and  which  are  also 
designed  to  restore  the  environment 
would  be  classified  properly  under  the 
environmental  remediation  services  size 
standard,  and  procurements  properly 
classified  in  industries  covered  by  the 
Demonstration  Program  would  not  be 
affected  by  this  rule. 

Prior  to  this  rule,  solicitations 
requiring  environmental  remedial 
services  type  work  have  been  classified 
inconsistently  and  sometimes 
incorrectly  within  the  Demonstration 
Program.  Some  requirements  have  been 
classified  under  one  of  the  SIC  codes 
within  the  Demonstration  Program,  even 
though  the  requirement  actually  was  for 
a  multi-disciplinary  approach  to 
environmental  cleanup  with  most  of  the 
work  not  related  to  the  assigned  SIC 
code. 

This  rule  will  have  the  effect  of 
clarifying  that  any  environmental 
remediation  services  requirement  for 
which  one  component  accounts  for  at 
least  50  percent  of  the  value  of  the 
requirement  should  be  designated  under 
the  SIC  code  for  that  component.  Thus, 
if  that  one  component  is  an  item 
covered  by  the  Demonstration  Program, 
the  procurement  should  be  assigned  a 


Demonstration  Program  SIC  code,  and 
the  contracting  officer  should  not  avoid 
the  Demonstration  Program  by  assigning 
a  diff^erent  SIC  code  to  match  another 
type  of  service  contained  within  the 
requirement.  As  a  consequence  of  this 
rule,  fewer  solicitations  will  be 
misclassified  because  there  will  be  a 
more  accurate  classification  system  for 
the  environmental  remediation  services 
requirements. 

The  Three  Industry  Criteria 

Some  comments  raised  concerns 
regarding  the  definitional  requirement 
that  for  a  procurement  to  be  designated 
under  the  environmental  remediation 
services  category  and  given  the 
applicable  size  standard,  it  would  have 
to  contain  at  least  three  different 
industry  components.  Several  of  the 
comments  argued  that  the  three  industry 
requirement  would  limit  the  use  of  the 
size  standard  of  environmental 
remediation  services  procurements. 
Several  other  comments  alleged  either 
that  the  present  SIC  codes  are  adequate 
to  classify  environmental  remediation 
services  procurements  or  that  a  three 
industry  criteria  would  be  confusing 
and  resuh  in  errors  in  which 
procurements  would  be  misclassified  by 
SIC  code  and  size  standard.  Several 
comments  mentioned  that  a  firm  would 
have  to  be  performing  in  three  or  more 
industries  before  it  could  qualify  as  a 
small  business  for  environmental 
remediation  services  procurements. 

For  a  number  of  reasons.  SBA  believes  . 
it  is  appropriate  to  establish  a  separate 
description  of  environmental 
remediation  services  with  the 
requirement  that  there  be  three  or  more 
activities  associated  with  distinct  four- 
digit  SIC  codes.  First,  the  available 
information  and  data  reveal  an  emerging 
industry  which  is  characterized  by  firms 
that  already  have  multi-disciplinary 
capabilities  related  to  different  aspects 
of  environmental  cleanup.  Second, 
environmental  remediation 
procurements  frequently  include 
requirements  for  many  different  services 
that  need  to  be  interrelated  by  a  single 
prime  contractor.  As  indicated  above, 
such  procurements  have  been 
vulnerable  to  widely  divergent 
approaches  by  contracting  offices  as  to 
the  proper  SIC  code  classification. 
Third,  the  three  industry  requirement, 
when  combined  with  the  requirement 
that  a  single  component  not  exceed  50 
percent,  ensures  that  procurements 
which  primarily  consist  of  an  activity 
within  the  Competitiveness 
Demonstration  Program  are  so  classified 
rather  than  as  an  environmental 
remediation  services  requirement 


SBA  beheves  that  limiting  the  use  of 
the  enviroimiental  remediation  services 
size  standard  to  contracts  where  less 
than  50  percent  of  a  procurement 
consists  of  a  particular  activity  is 
appropriate.  As  indicated  above,  many 
of  the  SIC  codes  which  sometimes  entail 
environmental  remediation  activity  are 
also  included  within  the 
Competitiveness  Demonstration 
Program.  In  its  desire  to  accommodate 
an  emerging  industry,  SBA  does  not 
wish  to  create  a  size  standard  which 
would  permit  the  avoidance  of  that 
Program  where  the  majority  of  the  work 
required  would  fall  under  one  of  the  SIC 
codes  covered  by  the  Program.  Since  an 
emerging  industry  exists,  which  is  not 
adequately  defined  by  an  existing  SIC 
code  other  than  SIC  code  8744,  a  further 
segmentation  of  that  SIC  code  is 
required  for  size  standard  purposes. 

SBA  also  believes  that  the  three 
industry  criteria  will  not  be  confusing  to 
any  great  extent.  The  same  general 
criteria  apply  to  the  selection  process  of 
the  size  standard  for  Base  Maintenance, 
a  category  which  the  SBA  has 
maintained  as  a  separate  component  of 
Facilities  Support  Management  Services 
for  many  years  without  significant 
confusion. 

Comments  received  on  this  issue 
suggest  a  need  to  clarify  the  application 
of  the  three  industry  requirement.  The 
description  of  environmental 
remediation  services  regarding  Federal 
procurements  is  designed  to  inform 
contracting  officers  as  to  which 
procurements  should  be  assigned  the 
size  standard.  Section  121.902  of  SBA's 
regulations  describes  the  criteria  for 
making  SIC  designations.  A  firm 
qualifying  as  an  eligible  small  business 
on  an  environmental  remediation 
services  procurement  is  only  required  to 
meet  the  size  standard  for  that 
procurement.  It  is  the  contracting 
officer's  responsibility  to  determine  if 
the  eligible  small  business  is  capable  of 
performing  the  various  requirefnents  of 
the  procurement,  and  whether  that  firm 
intends  to  perform  all  of  the  activities 
associated  with  the  procurement  or  to 
subcontract  one  or  more  activities  to 
another  firm. 

For  other  SBA  programs,  such  as  the 
"7(a)  General  Business  Loan  Program," 
the  size  standard  would  be  based  on  a 
firm's  primary  industry  activity.  A  firm 
citing  environmental  remediation 
services  as  its  primary  industry  would 
have  to  demonstrate  diat  it  currently 
operates  in  three  or  more  industries  and 
that  no  one  industry  accounts  for  50 
percent  or  more  of  its  total  business 
activity. 


JMI 


Multiple  Size  Standards 

A  few  comments  recommended  a  two- 
tier  standard  for  environmental 
remediation  services  in  which 
"technical  or  professional" 
environmental  remediation  services 
would  have  a  different  size  standard 
from  "non-professional  and  non- 
technical remediation"  services.  These 
comments  generally  recommended  a 
size  standard  of  $18  miUion  to  $25 
million  for  non-professional 
remediation  services,  but  disagreed  on 
the  size  standard  for  professional 
environmental  services.  Some  believed 
a  size  standard  lower  than  $18  million 
would  be  appropriate  to  assist  small 
businesses,  while  others  recommended 
$25  million  or  750  employees  to 
increase  procurement  opportunities  for 
small  businesses.  Other  comments 
recommended  establishing  a  separate 
size  standard  within  many  industries 
which  sometimes  perform  activities 
related  to  environmental  services,  rather 
than  a  single  environmental  remediation 
size  standard  under  SIC  code  8744.  SBA 
believes  that  either  the  establishment  of 
two  separate  environmental  remediation 
services  size  standards,  or  the 
establishment  of  a  separate 
environmental  size  standard  within  a 
number  of  related  industries,  would  be 
unwarranted  and  would  add  needless 
complexity  and  confusion  to  SB.^'s  size 
standards. 

The  SBA  generally  establishes  size 
standards  by  four-digit  SIC  code,  unless 
a  segment  of  an  industry  possesses 
unique  characteristics  which  make  the 
size  composition  of  firms  within  that 
industry  segment  substantially  different 
from  other  firms  in  the  industry.  The 
SBA  believes  this  to  be  the  case  for 
environmental  remediation  sen'ices.  To 
go  further  and  create  yet  another 
segmentation  within  environmer.tal 
remediation  services  would  be 
unprecedented  and  unnecessary.  The 
SBA  lacks  any  significant  data 
suggesting  that  a  further  differentiation 
within  this  industry  is  needed  to  reflect 
different  characteristics  divided  along 
professional  versus  non-professional 
lines. 

To  create  a  new  segmentation  of  each 
of  the  nine  SIC  codes  primarily 
associated  with  environmental 
remediation  would  be  impractical, 
would  add  substantial  and  needless 
complexity  to  the  size  standard  system, 
and  would  undercut  SBA's  ongoing 
efforts  to  simplify  and  consolidate  size 
standards,  where  appropriate.  As 
indicated  above,  the  purpose  of  this  size 
standard  is.to  establish  a  definition  of 
small  business  for  an  emerging  industry 
where  very  large  firms  dominate  the 
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industry,  and  where  Federal 
procurements  tend  to  be  large  scale, 
muhi-activity  contracts.  While  other 
types  of  environmentally  related 
procurements  usually  will  have  a  scope 
of  work  confined  to  one  industry 
activity  and  be  smaller  procurements. 
This  generally  is  not  the  case  for 
environmental  remediation  services. 

SIC  Code  Selection 

Several  comments  expressed  concern 
that  a  misclassification  of  procurements 
by  SIC  code  (and,  therefore  the  size 
standard  associated  with  the  SIC  code) 
by  a  contracting  agency  would  occur  if 
the  nature  of  a  procurement  had  to  be 
determined  before  the  actual  scope  of 
work  for  each  activity  would  be  known. 
For  example,  a  contracting  officer 
reasonably  could  believe  that  at  least 
three  distinct  SIC  codes  were  involved, 
or  that  no  SIC  code  would  comprise 
more  than  50  percent  of  contract 
activities  before  contract  award,  but 
actual  contract  performance  would 
reveal  a  different  pattern  of  work.  These 
comments  warned  that  a  dichotomy 
between  pre-contract  exjjectations  and 
actual  contract  pierformance  experiences 
would  result  in  an  increased  level  of 
protests. 

The  SBA  recognizes  that  the  actual 
distribution  of  work  on  a  multiple- 
activity  procm^ment  may  differ  from 
the  anticipated  distribution. 
Nonetheless,  contracting  officers 
presently  must  use  their  best  judgment 
in  designating  a  SIC  code  for  a 
procurement  based  on  their  knowledge 
of  the  work  statement  associated  with 
the  procurement,  and  the  sitiiation  for 
application  of  this  SIC  code  is  no 
different.  Moreover,  SBA's  experience 
with  the  base  maintenance  size 
standard,  where  a  similar  assessment  of 
work  to  be  performed  must  be  made,  has 
shown  the  approach  to  be  workable. 

Size  Standards  on  Subcontracts 

Several  comments  expressed  concern 
as  to  the  proper  size  standard  for  a 
subcontract  for  environmental 
remediation  services  let  by  a  contractor 
which  had  been  awarded  a  federal 
prime  contract  under  a  different  SIC 
code.  For  subcontracts  of  more  than 
SIO.OOU.  current  SBA  regulations 
prov'  "  that  the  same  procedures  for 
de?         ing  the  proper  SIC  code  for  a 
Feocia.  prime  contract  also  apply  on 
subcontracts.  Thus,  if  a  subcontract  is 
prinwrily  for  enviroimiental 
remediation  activities  and  can  be 
identified  with  at  least  three  separate 
SIC  industries,  none  accounting  for  50 
percent  or  more  of  the  work,  the 
environmental  remediation  services  size 
standard  of  500  employees  would  apply. 


Oa  the  odier  itand,  if  the  siibconlract 
does  not  have  three  or  more  separate 
industries  or  one  of  its  industries 
exceeds  50  percent  of  the  vahie  of  the 
contract,  the  appropriate  size  standard 
would  be  that  of  the  primary  industry  . 
and  not  the  environmental  remediation 
industry's  size  standard.  For 
subcontracts  of  $10,000  or  less,  a  size 
standard  of  500  employees  should  be 
applied  regardless  of  the  nature  of  the 
work.  SBA's  size  regulations  at  13  QSJR. 
121.910-911  discuss  the  designation  of 
SIC  codes  and  size  standards  for 
subcontracting. 

Compliance  With  Regulatory  Ffexihitity 
Act,  Executive  Orders  11612.  12788. 
and  12866  and  the  Paperwork 
Reduction  Act 

General 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

Based  on  all  available  information, 
the  SBA  believes  that  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq. 
Imnaediately  below  the  SBA  has  set 
forth  a  regulatory  impact  analysis. 

(1)  Description  of  Entities  to  Which  This 
Rule  Applies 

Based  on  SBA's  knowledge  of  the 
relative  importance  of  envirormftental 
remediation  activities  among  the  nine 
industries  surveyed  in  this  rule,  the 
SBA  estimates  that  over  1,100  firms 
would  immediately  gain  eligibility  to 
bid  on  procurements  for  this  activity 
competed  under  various  small  business 
and  small  disadvantaged  business 
procurement  preference  programs,  or 
would  be  able  to  seek  assistance  under 
the  SBA's  financial  assistance  programs. 
Of  these  1,100  firms,  200  would  fall  in 
the  $18.0  million  to  500  employee 
(equivalent  to  approximately  $50.0 
million)  range  and  be  included  by  SBA's 
decision  to  adopt  a  size  standard  of  500 
employees  for  this  activity  rather  than 
the  proposed  $18.0  million.  SBA 
believes  these  1,100  firms  are  active  in 
environmental  remediation,  but  exceed 
the  size  standard  of  the  various 
environmentally  related  industries 
tconstniction.  engineering,  refuse 
collection,  etc.)  in  which  procurements 
have  been  classified  in  the  absence  of  an 
enviroiunental  remediation  services  size 
standard.  Since  the  size  standards  for  all 
but  one  of  these  industries  are  less  than 
500  employees,  a  number  of  firms 
exceeding  these  industries'  size 
standards  would  gain  eligibility.  From  a 
longer  term  pierspective,  however,  many 
more  firms  than  the  estimated  1,100 


firms  will  eventually  be  impacted  by 
this  rule,  as  firms  expand  or  shift  their 
capabilities  in  response  to  the 
anticipated  growth  of  federal 
contracting  for  environmental 
remediation  efforts. 

(2)  Description  of  Potential  Benefits  of 
This  Rule 

The  estabUshment  of  a  size  standard 
of  500  employees  would  expand 
procurement  opportunities  to  hundreds 
of  firms  previously  not  considered  small 
and  permit  Federal  agencies  to  better 
utilize  procurement  preference 
programs  for  small  business  and  small 
disadvantaged  businesses  (SDB)  and  the 
SBA's  8(a)  Program.  The  amount  of 
Federal  contracting  in  this  area  is 
projected  to  fall  in  the  billions  of  dollars 
on  a  yearly  basis.  It  is  possible  that  over 
a  ten  year  period.  Federal  contracting 
will  exceed  $50  bilUon  for  this  activity. 
At  present,  many  Federal  procurements 
are  not  set  aside  for  small  firms  or 
reserved  for  SDB  or  8(a)  firms  because 
the  alternative  size  standards  for 
environmental  work  are  considered  too 
low,  thus  restricting  small  business 
eligibility  to  firms  without  the  resources 
to  adequately  perform  the  work.  The 
result  is  that  the  preference  programs  for 
small  businesses  are  not  fully  utilized 
and  many  contracts  which  could  be  set- 
aside  or  reserved  for  snull 
disadvantaged  businesses  are  competed 
on  an  unrestricted  basis. 

In  the  SBA's  Business  Loan  Program, 
it  is  estimated  that  twelve  additional 
loans  amounting  to  $6  million  will  be 
made  to  firms  newly  eligible  to 
participate  in  the  program  under  the  50<1 
employee  size  standard  established  by 
this  rule.  This  fairly  small  impact  occurs 
because  only  a  small  percentage  of 
eligible  firms  seek  financial  assistance 
in  this  program  in  any  one  year, 
especially  firms  within  the  size  ranges 
affected  by  this  rule. 

(3)  Description  of  the  Potential  Costs  of 
This  Rule 

The  potential  costs  of  the 
establishment  of  this  size  standard  are 
expected  to  be  minimal.  With  respect  to 
the  General  Business  Loan  Program,  no 
.  additional  costs  to  the  government 
should  resuh  since  all  of  the  SBA's 
lending  authority  is  established  by 
appropriations  which  the  Agency  does 
not  have  the  authority  to  exceed. 

The  costs  to  the  Federal  government 
through  the  procurement  process  are 
also  thought  to  be  minimal  for  two 
rea.sons:  First,  competiti{w>  between  two 
or  more  small  firms  must  be  present 
before  a  contraci  can  be  set  aside  for 
small  business.  Second,  set-asides  are 
expected  to  be  awarded  at  reasonable 


prices.  If  competition  and  reasonable 
pricing  do  not  exist  on  a  proposed  set- 
aside,  the  procuring  agency  is  expected 
to  issue  an  unrestricted  procurement. 
This  process  suggests  that  losses  in  the 
form  of  increased  costs  to  the 
government,  if  at  all.  are  unlikely  to  be 
significant. 

In  addition,  this  new  size  standard  is 
not  expected  to  have  significant  adverse 
effect  on  competition,  employment, 
investment,  prices,  productivity, 
innovation  or  the  ability  of  U.S.  based 
businesses  to  compete  with  foreign- 
based  businesses  in  domestic  or  export 
markets.  The  competitive  effects  of  size 
standard  changes  differ  from  those 
normally  associated  with  most 
regulations  affecting  factors  such  as 
prices  of  goods  and  services,  costs  of 
labor,  profits,  ptjwth.  innovations, 
mergers  and  access  to  foreign  trade 
because  no  firm  is  required  to  respond 
to  a  size  standard  revision. 

(4)  Description  of  the  Potential  Net 
Benefits  of  the  Rule 

From  the  above  discussion,  the  SBA 
believes  that  because  the  potential  costs 
of  this  rule  are  minimal,  the  potential 
net  benefits  (potential  benefits  minus 
potential  costs)  would  approximately 


SIC  (•  «  new  SIC  code  rn  1987.  nd  used 
.  in  1972) 


equal  the  potential  benefits.  The  impact 
of  the  size  standard  would  be 
concentrated  in  Federal  Procurement. 

(5)  Legal  Basis  for  This  Rule 

The  legal  basis  for  this  rule  is  sections 
3(a),,5(b)  and  15(a)  of  the  Small 
Business  Act,  15  U.S.C  632(a).  634(b)(6) 
and  644(a). 

(6)  Federal  Rules 

There  are  no  Federal  rules  which 
duplicate,  overlap  or  conflict  with  this 
final  rule.  The  SBA  has  statutorily  been 
given  exclusive  jurisdiction  in 
establishing  size  standards. 

(7)  Significant  Alternafivps  to  This  Rule      PART  121— [AMENDED] 


Federalism  Assessment  in  accordance 
with  Executive  Order  12612.  For 
purposes  of  Executive  Order  12778,  the 
SBA  certifies  that  this  rule  is  drafted,  to 
the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  section 
2  of  that  order. 

List  of  Subiects  in  13  CFR  Part  121 

Government  procurement. 
Government  property.  Grant  programs- 
business,  Loan  programs-business. 
Small  business. 

Accordingly,  part  121  of  13  CFR  is 
amended  as  follows: 


In  compliance  with  the  Regulatory 
Flexibility  Act,  the  SBA  has  examined 
ahematives  to  the  500  employee  size 
standard  established  in  this  final  rule. 
Other  alternatives  have  been  considered 
and  rejected  as  discussed  in  the 
supplementary  information  above. 

The  SBA  certifies  that  this  rule  will 
not  impose  any  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C  chapter  35. 

The  SBA  certifies  that  this  rule  will 
not  have  federalism  implications 
warranting  the  preparation  of  a 


1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  and  632(b)(6) 
637(a),  644(a)  and  644(c). 

9121.601    [Amended] 

2.  Section  121.601,  Major  Group  87  is 
amended  by  revising  SIC  code  8744 
within  Major  Group  87  to  read  as 
follows: 

§121.601    Standard  Industrial 
Ctassificatkm  codes  and  size  standards. 


Description  (N.E.C.  -  note  elsewhere  classified) 


Size  stand- 
ards in 
number  of 
employees 
or  trmons 
ol  doUars 


Major  Group  87— Engineering,  Accounfeng, 
Research, ,  Management,  and  Related 
Services: 


8744* 


,„: 


Facilities  Support  Management  Services  '^  , 

Base  Maintenance^ 

Environmental  Remediation^ . 


S5.0 
$20.0 

500 


JMI 


«,  ^I^IT  ^"^9®*!!^  ^  component  o«  SIC  code  8744.  has  the  Miomng  definrtwn:  EstabHshments,  not  elsewhere  dassihed.  which  provide 
h^.f^^^^Z^r^lJ^'^^  personnel  to  perform  a  vanety  ol  related  support  servK^es  .n  operating  a  complete  fac.lrty^n^l^^  SS^ 
^«f^h  r^  "  ^^2!^^'"®^°L  Government  establishment.  Faolrties  management  means  furmhing  thri^  or  more  personnel  suppnW 
«~i^n,^^oI^N^'  ^  ^'®  '^  ^'^'^^  to  secretanal  serv^es.  typ«fs,  telephone  answenng.  reprcx^ctKxi  or  m.meo^aph  servK^^iUnq 
^^^4  ^^S^r^'^^u.T!^!^^^^:!^'^ '^^^*'^'  conference  planning,  travel  arrangements,  word  processmg^i^,n«g  fites  ana/w 
ISSTetc^^^^    operation,  wntecs,  twokkeeping,  minor  office  equipment  nremtenance  and  repair,  use  of  mformatiSn  systems  (hot  program- 

i„^^^  "**^  ^'  "en"®  °'  ^^  activities  of  t}ase  maintenance  as  defined  t)elow,  can  be  identified  with  a  separate  industry,  and  that  activitv  (or 

^yW^'^"^  °'^  P®'^®"*  *^  '^^^  °'  ^^  ^^'"®  <^  3"  ^''^^  contract,  then  the  proper  sae  standard  shall  t)e  that  for  the  paracular  indi«frv 
and  not  the  base  maintenance  size  standard.  -»-*««  -wwHy. 

"Base  Maintenance"  constitues  three  or  more  separate  activities.  The  actnnties  nr»ay  be  either  senrtce  or  special  trade  constrjctjon  related  ac- 
tivities. As  services,  ttiese  activities  must  each  be-in  a  separate  industry.  These  activities  may  include,  but  are  not  limited  to  such  separate  ma»v 
tenance  activities  as  Janitonal  and  Custodial  Sen/ice,  Protective  Guard  Sen/ice.  Commissary  Seivice,  Fire  Prevention  Serxlice  SaferTEnqineer- 
l^?o^^rC2^-  "^^ss^TS®^  Service,  and  Grounds  Maintenance  and  landscaping  Sennce.  H  the  contract  involves  the  use  of  special  trade  contrac- 
^  JS^TrS:  painting,  pl^termg.  carpentenng,  etc.),  all  such  specialized  speoal  trade  constnjciion  activities  will  be  considered  a  smgie  activ- 
^which  IS  Base  Housing  Maintenance.  This  is  only  one  activity  of  base  maintenance  and  two  additional  activities  must  be  present  tor  me  coo- 
T   de  Coti&°T  maintenance.  The  size  standard  for  Base  Housing  Maintenance  is  S7  million,  the  same  size  standard  as  lor  Speoal 


.^ 
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23  SIC  code  8744:  For  SBA  pfogram  assistance  as  a  small  business  concern  in  the  industry  of  Environmental  Remediation  Services,  other  ttian 
for  Government  procurement  under  SIC  code  8744.  the  following  requirements  must  be  met:  Such  a  concern  must  be  engaged  primarily  in  fur- 
nishing a  range  of  services  for  the  remediation  of  a  contaminated  environment  to  an  acceptable  condition.  Such  services  include,  t)ut  rrot  limited 
to,  preliminary  assessment,  site  inspection,  testing,  remedial  investigation,  feasibility  studies,  remedial  design,  containment,  remedial  action,  re- 
moval of  contaminated  materials,  storage  of  contaminated  materials  and  security  and  site  closeouts.  If  one  of  such  activities  accounts  for  50  per- 
cent or  nrore  of  a  concern's  total  revenues,  employees,  or  other  related  factors,  the  concem's  pnmary  industry  shall  be  that  of  the  particular  in- 
dustry and  not  the  Environmental  Remediation  Sen/ices  Industry. 

For  purposes  of  classifying  a  Government  procurement  as  Environmental  Remediation  Services  under  SIC  code  8744,  the  following  is  re- 
quired: (1)  That  tfie  general  purpose  of  the  procurement  is  to  restore  a  contaminated  environment;  and  (2)  that  the  procurement  is  composed  of 
activities  in  three  or  more  separate  industries  identified  with  separate  Standard  Industrial  Classification  four-digit  industry  codes  or,  in  some  in- 
stances (e.g..  engineering),  smaller  sub-components  of  four-digit  industry  codes  with  separate,  distinct  size  standards.  These  activities  may  in- 
clude, but  are  limited  to,  separate  activities  in  irxlustries  such  as:  Heavy  Construction;  Special  Trade  Construction;  Engineenng  Services;  Archi- 
tectural Services;  t^anagement  Services;  Refuse  Systems;  Sanitary  Sen/ices,  Not  Elsewhere  Classified;  Local  Trucking  Without  Storage;  Testing 
Latwratories;  and  Commercial,  Physical  and  Biological  Research.  If  any  activity  in  the  procurement  can  be  identified  with  a  separate  four-digit  in- 
dustry code,  or  component  of  a  code  with  a  separate  distinct  size  standard.  ar>d  that  industry  accounts  for  50  percent  or  more  of  the  value  of  the 
entire  procurement,  then  the  proper  size  standard  shall  be  the  one  for  that  particular  industry,  and  not  the  Environmental  Remediation  Service 
size  standard. 
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Dated:  September  8, 1994. 
Cassandra  M .  Pulley. 

Deputy  Administrator. 

[FR  Doc.  94-22677  Filed  9-14-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  94-AEA-08] 

Modification  of  Class  0  Airspace  and 
Establishment  of  Class  E  Airspace; 
Various  Locations,  State  of  New  York 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  areas  at  Elmira,  NY, 
Poughkeepsie.  NY.  and  Utica.  NY.  by 
amending  the  areas'  effective  hours  to 
coincide  with  the  associated  control 
tower's  hours  of  operation.  This  action 
also  establishes  Class  E  airspace  at  these 
areas  when  the  associated  control  tower 
is  closed.  Additionally,  this  action 
establishes  Class  E  airspace  areas  at 
Ithaca,  NY,  Niagara  Falls.  NY,  and 
White  Plains,  NY.  Presently,  these  areas 
are  designated  as  Class  D  airspace  when 
the  associated  control  tower  is  in 
operation.  However,  controlled  airspace 
to  the  surface  is  needed  when  the 
control  towers  located  at  these  locations 
are  closed.  The  intended  effect  of  this 
action  is  to  clarify  when  two-way  radio 
communication  with  these  air  traffic 
control  towers  is  required  and  to 
provide  adequate  Class  E  airspace  for 
instrument  approaches  when  these 
control  towers  are  closed. 
EFFECTIVE  DATE:  0901  U.T.C.  December 
8.  1994. 

COMMENT  DATE:  Comments  must  be 
received  on  or  before  October  15. 1994. 


ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to;  Manager.  Air  Traffic 
Division,  AEA-500.  Airspace  Docket 
Number  94-AEA-08.  F.A.A.  Eastern 
Region.  Fitzgerald  Federal  Building  # 
111.  John  F.  Kennedy  International 
Airport.  Jamaica,  New  York  11430.  The 
official  and  the  informal  docket  may 
also  be  e.xamined  during  normal 
business  hours  at  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  Jordan,  Airspace  Specialist. 
System  Management  Branch.  AEA-530. 
F.A.A.  Eastern  Region.  Fitzgerald 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430:  telephone:  (718)  553-0857.  ' 

SUPPLEMENTARY  INFORMATION:  . 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
"DATES  "  section.  However,  after  the 
review  of  any  comments,  ant.  if  the 
FAA  finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  amend  the  regulation  or 
to  extend  the  effective  date  of  the  rule. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
areas  at  Elmira.  NY.  Poughkeepsie.  NY, 
and  Utica.  NY.  by  amending  the  areas' 
effective  hours  to  coincide  with  the 
associated  control  tower's  hours  of 
operation.  This  action  also  establishes 


Class  E  airspace  at  these  areas  when  the 
associated  control  tower  is  closed.  Prior 
to  Airspace  Reclassification,  an  airport 
traffic  area  (ATA)  and  a  control  zone 
(CZ)  existed  at  these  airports.  However. 
Airspace  Reclassification,  effective 
September  16.  1993.  discontinued  the 
use  of  the  term  "airport  traffic  area"  and 
"control  zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ's  were  continuous,  while  the 
former  ATA's  were  contingent  upon  the 
operation  of  the  associated  air  traffic 
control  tower.  The  consolidation  of  the 
ATA  and  CZ  into  a  single  Class  D 
airspace  designation  makes  it  necessary 
to  modify  the  effective  hours  of  the 
Class  D  airspace  to  coincide  with  the 
control  towers  hours  of  operation.  This 
action  also  establishes  Class  E  airspace 
during  the  hours  the  control  tower  is 
closed.  Additionally,  this  action 
establishes  Class  E  airspace  areas  at 
Ithaca.  NY.  Niagara  Falls.  NY,  and 
White  Plains,  NY.  Currently,  this 
airspace  is  designated  as  Class  D  when 
the  associated  control  tower  is  in 
operation.  Nevertheless,  controlled 
airspace  to  the  surface  is  needed  for  IFR 
operations  at  Ithaca.  NY.  Niagara  Falls. 
NY.  and  White  Plains,  NY.  when  the 
control  towers  are  closed.  The  intended 
effect  of  this  action  is  to  clarify  w^hen   • 
two-way  radio  communication  with 
these  air  traffic  control  towers  is 
required  and  to  provide  adequate  Class 
E  airspace  for  instrument  approach 
procedures  when  these  control  towers 
are  closed.  As  noted  in  the  Airspace 
Reclassification  Final  Rule,  published  in 
the  Federal  Register  on  December  17. 
1991.  airspace  at  an  airport  with  a  part- 
time  control  tower  should  be  designated 
as  a  Class  D  airspace  area  when  the 
control  tower  is  in  operation,  and  as  a 
Class  E  airspace  area  when  the  control 
tower  is  closed  (56  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000.  6002.  and  6004. 
respectively,  of  FAA  Order  7400. 9B 


dated  July  18, 1994,  and  elective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order.  Under  the  circumstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  modify  these 
Class  D  and  establish  these  Class  E 
airspace  areas  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  these  areas.  Therefore,  I  find  that 
notice  and  public  procedures  under  5 
U.S.C  553(b)  are  impracticable  and 
contrary  to  the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
■'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
im()act  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  app.  1348(a),  1354(d). 
1510;  Executive  Order  10854.  24  FR  9565,  3 
CFR.  195^-1963  Comp.,  p.  389;  49  U.SVC. 
106(g};  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
De^gnations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000 — General  - 


AEA  NY  D  Elmira,  NY  IRevised) 

ElmirayComing  Regional  Airport.  Elmira,  NY 
(Ut  42''09'34"  N.,  long.  76''53'30"  W.) 


That  airspace  extending  upward  from  the 
suffice  to  and  including  3.500  MSL  within 
a  4.2-mile  radius  of  the  Elmira/Coming 
Regional  Airport  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  thtf 
Airport/Facility  Directory. 

•  •         *         •         • 

AEA  NY  D  Poughkeepsie,  NY  iHevisedl 

Dutchess  Countv  Airport.  Poughkeepsie,  NY 

(Lat  41''37'36  "  N.,  long.  73**53'01"  W.) 
Kingston  VORTAC 
(I-at  41''39'55"  N.,  long.  73°49'20"  W.) 
That  airspace  extending  upward  bom  the 
surface  to  and  including  2.700  feet  MSL 
within  a  4-mile  radius  of  the  Dutchess 
County  Airport.  This  Qass  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to   . 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  *         •         *         •        . 

AEA  NY  D  Utica,  NV  (Revised] 

Oneida  Ckiunty  Airport.  Utica,  NY 

(Lat.  43''08'42"  N.,  long.  75°23'02"  W.) 
aayNBB 

(I-at.  43''03'10-  N  .  long.  7515*52"  W.) 
Utica  VORTAC 
(Lat.  43''01'35"  N..  long.  7?>''m-bZ-  W.) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  3,200  feet  MSL 
within  a  4.2-mile  radius  of  the  Oneida 
County  Airport,  excluding  the  portion  within 
the  Rome.  NY.  Qass  D  airspa<«  area.  This 
Class  D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thorcafttir  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6002 — Ooss  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


JMI 


AEA  NY  E2  Elmira,  NY  (New] 

Elmira/ajming  Regional  Airport.  EJmira,  NY 
(Ut  42'^9'34"  N.,  Jong.  76°53'30"  W.) 
Within  a  4.2-mile  radius  of  the  Elmira/ 
Coming  R^onal  Airport.  This  Class  E 
airspace  area  is  eiTective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


AEA  NY  E2  Ithaca,  NY  [New] 

Tompluns  Countv  Airport,  Ithaca,  NY 

(Ut.  42°29'25"  N..  long.  76'»27'2r'  W.) 
Ithaca  VOR/DME 
(Ut  42°29'42''  N.,  long.  76''27'35'  W.) 
Within  a  4-mile  radius  of  the  Tompkins 
County  Airport  and  that  airspace  extending 
upward  fitjm  the  surface  from  the  4-mile 
radius  of  the  Tompkins  County  Airport  lo  tho 
5.^7-mile  radius  of  the  Tompkins  Oiunty 
Airport  clorJcwise  from  the  329°  bearing  to 
the  081°  bearing  from  the  airport,  that 
airspace  from  the  4-milHradius  of  Tom|}kiDs. 


County  Airport  to  the  8.7-mile  radius  of  the 
Tompkins  County  Airport  extending 
clockwise  from  the  081°  bearing  to  the  137° 
from  the  airport,  that  airspwce  from  the  4- 
mile  radius  of  Tompkins  (k)unty  to  the  6.6- 
mile  radius  of  the  Tompkins  County  Airport 
extending  clockwise  from  the  137°  bearing  to 
the  170°  bearing  from  the  airport,  that 
airspace  from  the  4-mile  radius  to  the  5.7- 
mile  radius  of  the  Tompkins  County  Airport 
extending  clockwise  from  the  170°  bearing  to 
the  196°  bearing  from  the  airport  and  that 
airspace  within  2.7  miles  each  side  of  the 
Ithaca  VORyDME  305°  radial  extending  from 
the  4-mile  radius  of  Tompkins  County 
Airport  to  7.4  miles  northwest  of  th.-i  Ithaca 
VORv'DME.  This  Class  E  airspace  area  is 
effective  during  specific  dates  and  times 
establishi'd  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  bo  published  continuously  in  th« 
Airport/Facility  Directory. 

•  •         *  •         • 

AEA  NY  E2  Niagara  Falls,  NY  (Newf 

Niagara  Falls  International  Airport.  NY 

(Ut.  43°06-26"  N.,  long.  78^6'44"  W.) 
KATHI  LOM 
(Ut  43°06'33  ■  N.,  long.  78»50'18"  W  ) 
Within  a  4.5-mile  radius  of  Niagara  Fails 
International  .Mrport  and  within  1.8  miles 
each  side  of  Niagara  Falls  IL^  east  localizer 
course  extending  from  the  4.5-mile  radius  to 
the  KATHI  LOM,  excluding  the  portion 
outside  the  United  States  and  that  airspace 
which  fxiincides  with  the  Buffalo.  NY.  Class 
C  airspace  area.  This  Class  E  airspaM  area  is 
effective  during  specific  dates  and  times 
established' in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  published  continuously  in  the 
Airport'Facility  Directory. 

•  *         •  *         * 

AEA  NT  E2  Poughkeepsie,  NY  (Newl 

DutcJiess  County  Airport.  Poughkeepsie,  NY 

(Ut.  41°37'36'  N..  long.  73°53*01"  W.) 
Kingston  VORTAC 
(Ut.  41°39  55"  N.,  long.  73°49'20"  W.) 
Within  a  4-mile  radius  of  the  Dutchess 
County  Airport;  and  tliat  airspace  extending 
upward  from  the  surface  within  3.1  miles 
each  side  of  the  Kingston  VORTAC  025° 
radial  extending  from  the  VORTAC  to  8  3 
miles  northeast  of  the  VORTAC  and  within 
1.8  miles  each  side  of  the  Kingston  VORTAC 
.231°  radial  extending  from  the  4-mile  radius 
to  9.2  miles  southwest  of  the  VORTAC  and 
within  3.1  miles  each  side  of  the  Kingston 
VORTAC  050°  radial  extending  from  the 
VORTAC  to  9  2  miles  northeast  of  the 
VORTAC  This  Ckiss  E  airspace  area  is 
effiTtive  during  the  specific  dates  and  limes 
established  in  ijdvante  by  a  Notice  to 
Airmen.  The  etfo(  five  date  and  time  will 
ther»*aftpr  be  continuously  publishe<f  in  fhi? 
Airporl/FiiciliJy  Directory. 


AEA  NY  E2  UUca,  Vi'  [Ncwl 

Oneida  Oiunty  Airport,  Utica.  NY 
(Ut.  43°08"42"  N..  long.  75°23'02"  W.) 

aay  NDB 

(Ut.  43°031O"'  N..  long,  75°15'52"  W.) 

Utica  VORTAC 
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(Lat.  43''01'35"  N.,  long.  75"'09'52"  VV.) 
Within  a  4.2-mile  radius  of  the  Oneida 
County  Airport;  and  that  airspace  extending 
upward  from  the  surface  within  1.8  miles 
each  side  of  the  317"  bearing  from  the  Clay 
NDB  extending  from  the  4.2-mile  radius  to 
2.6  miles  northwest  of  the  NDB  and  within 
18  miles  each  side  of  the  Utica  VORTAC 
306°  radial  extending  fit)m  the  4.2-mile 
radius  to  0.8  mile  northwest  of  the  VORTAC. 
excluding  the  portion  within  the  Rome,  NY. 
Class  D  airspace  area.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •         •         •         • 

AEA  NY  E2  White  Plains.  NY  [New] 
Westchester  County  Airport.  White  Plains. 
NY 
(Lat.  41°04'01"N.,  long.  73''42'27"  W.) 
Within  a  4.1-mile  radius  of  the  Westchester 
County  Airport.  This  Class  E  airspace  area  is 
effective  during  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
«         •         •         «         • 

Paragraph  6004 — Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area 

*  •         •  *  * 

AEA  NY  E4  Elmira,  NY  (Reviscdl 

Elmira/Coming  Regional  Airport,  Elmira.  NY 

(Lat.  42''09'34"  N..  long.  76°53-30"  W.) 
Elmira  VOR/DME 

(Lat.  42°05'39"  N.^long.  77''0T30"  W.) 
ERINN  OM 

(Lat.  42''12'18"  N..  long.  76''49'09"  W.) 
That  airspace  extending  upward  from  the 
surface  within  1.8  miles  each  side  of  the 
Elmira  VOR/DME  057°  radial  extending  from 
the  4.2-mile  radius  to  the  VOR/DME  and 
within  1.8  miles  each  side  of  the  Elmira/ 
Coming  Regional  Airport  ILS  localizer 
Northeast  course  extending  from  the  4.2-mile 
.  radius  to  1.8  miles  northeast  of  the  ERINN 
OM  and  within  1.8  miles  each  side  of  the 
centerline  of  Runway  10  extended  easterly 
from  the  4.2-mile  radius  for  1.1  miles  and 
within  1.8  miles  each  side  of  the  centerline 
of  Runway  28  extended  westerly  from  the 
4.2-mile  radius  for  3.7  miles.  This^Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


AEA  NY  E4  Poughkeepsie.  Nl'  IRevised) 

Kingston  VORTAC 
(Lat.  41°39'55"  N..  long.  73°49'20"  W.) 
That  airspace  extending  upward  from  the 
surface  within  3.1  miles  each  side  of  the 
Kingston  VORTAC  025°  radial  extending 
from  the  VORTAC  to  8.3  miles  northeast  of 
the  VORTAC  and  within  1.8  miles  each  side 
of  the  Kingston  VORTAC  231°  radial 
e.xtending  from  the  4-mile  radius  to  9.2  miles 


southwest  of  the  VORTAC  and  within  3.1 
miles  each  side  of  the  Kingston  VORTAC 
050°  radial  extending  from  the  VORTAC  to 
9.2  miles  northeast  of  the  VORTAC.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

AEA  NY  E4  Utica,  NY  (Revised) 

Clay  NDB 

(Lat.  43°03'10"  N..  long.  75°15'52"  W.) 
Utica  VORTAC 

(Lat.  43°or35"  N..  long.  75°09'52"  W.) 
That  airspace  extending  upward  from  the 
surface  within  1.8  miles  each  side  of  the  317° 
bearing  &t)m  the  Clay  NDB  extending  from 
the  4.2-mile  radius  to  2.6  miles  northwest  of 
the  NDB  and  within  1.8  miles  each  side  of 
the  Utica  VORTAC  306°  radial  extending 
&t)m  the  4.2-mile  radius  to  0.8  mile 
northwest  of  the  VORTAC.  This  Class  & 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory.       .■ 
***** 

Issued  in  Jamaica.  New  York,  on  August 
22.1994. 
lohn  S.  Walker. 
Manager.  Air  Traffic  Division . 
[FR  Doc.  94-22901  Filed  9-14-94:  8:45  am) 

BILLING  CODE  4910-13-M 


14CFRPart71 

[Airspace  Docket  No.  94-AEA-111 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Various  Locations,  State  of  West 
Virginia 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  area  at  Martinsburg,  WV  and 
Parkersburg.  \W,  by  amending  the 
areas'  effective  hours  to  coincide  with 
the  associated  control  tower's  hours  of 
operation.  This  action  also  establishes 
Class  E  airspace  in  these  areas  when  the 
associated  control  tower  is  closed. 
Additionally,  this  action  modifies  the 
Class  E  airspace  area  at  Bluefield,  WV. 
Controlled  airspace  to  the  surface  is 
needed  only  when  the  flight  service 
station  at  this  location  is  open.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  these  air  traffic  control  towers  is 
required  and  to  provide  adequate  Class 
E  airspace  for  instrument  approaches. 
DATES:  Effective  Date:  0901  U.T.C. 
December  8.  1994. 


Comement  Date:  Comments  must  be 
received  on  or  before  October  15. 1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager.  Air  Traffic 
Division,  AEA-500.  Airspace  Docket 
Number  94-AEA-ll.  F.A.A.  Eastern 
Region.  Fitzgerald  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica.  New  York  11430.  The 
official  and  the  informal  docket  may 
also  be  examined  during  normal 
business  hours  at  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  Jordan,  Airspace  Specialist. 
System  Management  Branch.  AEA-530, 
F.A.A.  Eastern  Region.  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport.  Jamaica,  New 
York  11430;  telephone:  (718)  553-0857. 

SUPPLEMENTARY  INFORMATION:  . 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will'becorne 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments,  and  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
amend  the  regulation  or  to  extend  the 
effective  date  of  the  rule. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulatqions  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
areas  at  Martinsburg.  WV  and 
Parkersburg,  WVj  by  amending  the  areas 
effective  hours  to  coincide  with  the 
associated  control  tower's  hours  of 
operation.  This  action  also  establishes 
Class  E  airspace  in  these  .areas  when  the 
associated  control  tower  is  closed.  Prior 
to  Airspace  Reclassification,  an  airport 
traffic  area  (ATA)  and  a  control  zone  . 
(CZ)  existed  at  this  airport.  However. 
Airspace  Reclassification,  effective 
September  16,  1993,  discontinued  the 
use  of  the  term  "airport  traffic  area"  and 
"control  zone,"  replacing  them  with  the 
designatioa "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  associated  air  traffic 


control  tower.  The  consolidation  of  the 
ATA  and  CZ  into  a  single  Class  D 
airspace  designation  makes  it  necessary 
to  modify  the  effective  hours  of  the 
Class  D  airspace  to  coincide  with  the 
control  tower'*  hours  of  operation.  This 
action  also  establishes  Class  E  airspace 
during  the  hours  the  control  tower  is 
closed.  Additionally,  this.action 
modifies  the  Class  E  airspace  area  at 
Bluefield,  WV.  Currently,  this  airspace 
is  designated  continuously  as  Class  E 
extending  upward  from  the  surface  of 
the  earth.  Nevertheless,  controlled 
airspace  to  the  surface  is  not  needed 
when  the  flight  service  station  is  closed. 
The  intended  effect  of  this  action  is  to 
clarify  when  two-way  radio 
communication  with  these  air  traffic 
control  towers  is  required  and  to 
provide  adequate  Class  E  airspace  for 
instrument  approach  procedures  when 
these  control  towers  are  closed.  As 
noted  in  the  Airspace  Reclassification 
Final  Rule,  published  in  the  Federal 
Register  on  December  17,  1991,  airspac:e 
at  an  airport  with  a  part-time  control 
tower  should  be  designated  as  a  Class  D 
airspace  area  when  the  control  tower  is 
in  operation,  and  as  a  Class  E  airspace 
area  when  the  control  tower  is<:losL>d 
(5fi  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000  and  6002.  respectively, 
of  FAA  Order  7400.9B  dated  July  18, 
1994.  and  effective  September  16,  1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order.  Under  the  circumstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  modify  these 
Class  D  and  establish  these  Class  E 
airspace  areas  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  these  areas.  Therefore,  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrar\'  to  the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  ah  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally ' 
airrent.  it  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  this  rule  will  not  have 
a  significant  economic  impa<:t  on  a 
sub.stantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

Iri  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(;i).  1354(a), 
1510;  Executive  Order  10854;  24  FR  9.565.  3 
(TR,  1959-1963  Comp..  p.  389:  49  U.S.C 
106(g):  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16,  1994.  is  amended  as 
follows: 

Paragraph  5000 — Cencral 


AE.\  WV  0  Martimburg.  W\'  IRevised] 

Eastern  West  Virginia  Rogional/Shpphord 
Field  Airport.  Martinsburg.  WV 
(Lat  39°2407"  N.,  long.  77°59  05"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,100  fwt  MSL 
within  a  4.2-mile  radius  of  Eastern  West 
Virginia  Regional/Shepherd  Field  .Airport. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Dirmiton,-. 


AEA  yax  D  Parkersburg,  WV  [RcvLsed] 

Wood  County  Aiiport-Gill  Wilson  Field. 
I'arkersbui^,  WV 
(Lat  39°20'42"  N..  long.  81°26'21"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.400  feet  M.SL 
within  a  4.2-mile  radius  of  Wood  County 
Airport-Gill  Robb  Wilson  Field.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Aimien.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

*  •        .•         •         • 

Paragraph  6002 — CJass  E  aimpoce  areas 
dfsignatud  as  a  surface  area  for  an  airport 

•  *         *      .   *  * 

AEA  WV  E2  Bluefield,  WV  (Revised) 

Mercer  Countv  Airport.  Bluefield,  WV 

(Lat  37''17'45"  N.,  long.  81M2'27  '  VV.) 
Bluefield  VORTAC 


(Lat  37''18'23'N.,  long.  Bl'irsg"  W.) 
Within  a  3.9-mile  radius  of  Mercer  Q^unty 
Airport  and  within  2.7  miles  each  side  of  the 
Bluefield  VORTAC  047"  radial  extending 
from  the  3.9-mile  radius  to  8.3  miles 
northeast  of  the  VORTAC.  This  Class  E 
airspace  area  is  effective  during  the  spetifit 
dates  and  times  established  in  advani  e  by  a 
Notice  to  Airmen.  The  effet  live  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/FdJ.illty  Direct<ir\-. 


AEA  WV  E2  Martin-sburg.  WV  |New| 

Eastern  West  \'irginia  Kegional/.Shephord 
Field  Airpf)rt.  Martinsburg.  WV 
(Lat  39''2407"  N.,  long.  77''5905"  W.) 
Within  a  4.2-mile  radius  of  Eastern  West 
Virginia  Regional/Shepherd  Field  Airport. 
This  Class  E  airspace  area  is  effective  during 
the  spticific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuouslv 
publishcil  in  the  .Mrport/Fatility  Din'Mua 
***** 

AEA  WV  E2  Parkersburg,  WV  INew) 

Wood  Countv  Airjx)rt-(^ill  Robb  Wilson 
Field.  Parkersburg.  WV 
(Lat  39'>20-42"  N..  long.  8r26'21"  W.) 
Within  a  4.20-mi!e  radius  of  Wood  Coun!\ 
Airport-Gill  Kohb  Wilson  Field.  This  Class  E 
airspace  area  is  effective  during  the  spe<:ifif. 
dates  and  tiiiH's  established  in  advance  by  a 
Nolle  e  to  Airmen.  The  effective  date  and  tinn- 
will  thereafter  be  continuously  published  in 
the  Airp<irt/Fd(  ility  Directory. 
•        -  *         *         *         * 

Issued  in  laniaica.  New  York,  on  .August 
25.  1994. 

lohn  S.  Walker. 

Manager.  A  ir  Traffic  Division. 

jFR  Doc.  94-22W2  Filed  9-14-94.  8-43  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

29  CFR  Part  20 

Federal  Claims  Collection;  Collection 
of  Debts  by  Federal  Income  Tax 
Refund  Offset 

AGENCY:  Office  of  the  Se<:retar>'.  Lalxjr 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Department  of  Labor  is 
supplementing  its  regulations 
implementing  the  Debt  Collection  A<  I  ot 
1982  to  reflect  the  requirement  of  the 
Qish  Management  Iniprovement  Ad 
Amendments  of  1992  that  Federal 
agencies  refer  delinquent  debt  to  the 
Internal  Revenue  Serv  ice  (IRS)  for 
collection  by  offset  from  a  Federal 
income  tax  refund  that  may  be  due  to 
the  delinquent  debtor.  These  regulations 
are  necessary  for  the  Department's 
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participation  in  the  IRS  offset  program. 
The  IRS  offset  program  has  proven  to  he 
a  cost-effective  mechanism  for 
collection  of  delinquent  debt. 
DATES:  Effective  Date:  These  regulations 
are  effective  September  15,  1994. 
Comments:  Comments  must  be 
submitted  on  or  before  November  14. 
1994. 

ADDRESSES:  Send  comments  to  Robert 
Bamhard.  Division  of  Planning  and 
Internal  Control.  Office  of  Financial 
Integrity,  Office  of  the  Chief  Financial 
Officer.  Department  of  Labor,  Room  S- 
4502,  200  Constitution  Avenue  N\V., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Bamhard.  (202)  219-8184. 
SUPPt^MEHTARY  INFORMATION:  The 
Department  of  Labor  published  in  the 
Federal  Register  on  February  6,  1985 
and  February  5,  1987  final  regulations 
implementing  the  Debt  Collection  Act  of 
1982  (DCA).  Subpart  A  implements  the 
credit  reporting  provisions  of  the  DCA; 
Subpart  B,  administrative  ofTset: 
Subpart  C.  assessment  of  interest, 
penalties  and  administrative  costs;  and 
Subpart  D,  salary  offset.  These 
regulations  were  duly  published  in  the 
Federal  Register  as  proposed  rules,  with 
comments  considered  and  discussed 
during  final  rule-making. 

In  1992  the  Congress  passed  and  the 
President  signed  into  law  the  Cash 
Management  Improvement  Act 
Amendments  of  1992.  which  requires 
Federal  agencies  to  partii;ipate  in  the 
IRS  income  tax  refund  offset  program. 
This  interim  rule  establishes  a  new 
Subpart  E.  and  specifies  the  procedures 
the  Department  of  Labor  will  follow 
with  regard  to  referral  by  its  constituent 
offices,  administrations  and  bureaus  of 
past-due  legally  enforceable  debts  to  IRS 
for  collection  by  income  tax  refund 
offset.  This  interim  rule  also  establishes 
a  new  title  for  29  CFR  Part  20:  Federal 
Claims  Collection. 

Publication  in  Final 

The  Department  of  Labor  has 
determined,  pursuant  to  5  U.S.C. 
.SSSCbKB).  that  good  cause  exists  for 
waiving  public  comment  prior  to 
implementation  of  this  interim  rule. 
This  waiver  is  based  upon  the  need  to 
have  the  regulations  in  place  by  January 
5. 1995,  in  order  for  the  Department  to 
participate  in  the  IRS  income  tax  refund 
offset  program  for  the  1995  offset  year. 
The  Department  finds  that  the  public 
interest  will  be  served  by  participation 
in  the  program,  and  accordingly,  good 
cause  exists  for  waiving  public 
comment.  In  addition,  the  Department 
finds  that  public  comment  is 
unnecessary  because  this  rule  merely 


implements  a  definite  statutory  scheme 
and  the  requirements  contained  in  the 
regulations  promulgated  by  the  IRS. 

EfTective  Date 

This  document  will  become  effective 
upon  publication  pursuant  to  5  U.S.C. 
553(dU3).  In  order  to  particnpate  in  the 
IRS  income  tax  refund  offset  program 
for  the  1995  offset  year,  the  Department 
must  promulgate  regulations  that  are 
effective  by  January  5. 1995.  Therefore, 
pursuant  to  5  U.S.C  553(d)(3),  good 
cause  is  found  for  making  this  rule 
effective  immediately. 

Executive  Orderl2868 

This  interim  rule  is  not  classified  as 
a  "significant  rule"  under  Executive 
Order  12866  on  Federal  regulations, 
because  it  will  not  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  a  major  increase  in 
costs  or  pri'.es  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  toreign  markets. 
Accordingly,  no  regulatory  impact 
assessment  is  required. 

Regulatory  Flexibility  Act 

Becau.se  no  notice  of  proposed  rule- 
making is  required  for  interim  rules,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.) 
pertaining  to  regulatory  flexibility 
analysis  do  not  apply  to  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  is  not  subjeci  to 
Section  3.504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501)  sin(x'  it 
does  not  contain  any  new  information 
collection  requirements. 

List  of  Subiects  in  29  CFR  Part  20 

Government  employees.  Loan 
programs.  Credit,  Administrative 
practice  and  procedure.  Claims. 

Accordingly.  Part  20  of  title  29  of  the 
Code  of  Federal  Regulations  Ls  amended 
as  set  forth  below. 

PART  20— FEDERAL  CLAIMS 
COLLECTION 

1.  The  authority  citation  for  Part  20  is 
revised  to  read  as  follows: 

Authority:  31  U.S.C.  3711  ef  seq.  Subpart 
D  is  also  issued  under  5  U.S.C.  5514;  Subpart 
E  is  also  issued  under  31  U.S.C.  3720A. 

2.  The  heading  for  Part  20  is  revised 
to  read  as  follows; 


PART  2&-FEDERAL  CLAIMS 
COLLECTION 

3.  Part  20  is  amended  by  adding 
Subpart  E  to  read  as  follows: 

Subpart  E— Federal  Income  Tax 
Refund  Offset 
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20.101  Purpose  and  scope. 

20. 102  Redelegation  of  authority. 

20.103  Definitions. 

20.104  Agency  responsibilities. 

20.105  Minimum  referral  amount. 

20.106  Relation  to  other  collection  efforts  . 

20.107  Debtornotirication. 

20. 108  Agency  review  of  the  obligation. 

20. 109  Prior  provision  of  rights  with  respet.t 
to  debt. 

20. 1  to  Referral  to  IRS  for  tax  refund  offset 

20. 11 1  Administrative  cost  charges. 

Subpart  E — Federal  Income  Tax 
Refund  Offset 

§20.101    Purpose  and  scope. 

The  regulations  in  this  subpart 
establish  procedures  to  implement  31 
U.S.C.  3720A.  This  statute  together  with 
implementing  regulations  of  the  Internal 
Revenue  Service  (IRS)  at  26  CFR 
301.6402-6.  authorizes  the  IRS  to 
reduce  a  tax  refund  by  the  amount  of  a 
past-due  legally  enforceable  debt  owed 
to  the  United  States.  The  regulations 
apply  to  past-due  legally  enforceable 
debts  owed  to  the  Department  by 
individuals  and  business  entities.  The 
regulations  are  not  intended  to  limit  or 
restrif:t  debtor  access  to  any  judicial 
remedies  to  which  he/she  may 
otherwise  be  entitled. 

%  20.102    Redelegation  of  atittiortty. 

Authority  delegated  by  statute  or  IRS 
regulation  to  the  Secretary  or 
Department  is  redelegated  to  the  heads 
of  the  Department's  constituent 
agenc:ies.  This  authority  may  be  further 
redelegated  as  necessary  to  ensure  the 
efficient  implementation  of  these 
regulations. 

§20.103    Definitions. 

For  purposes  of  this  subpart: 

(a)  Tax  refund  offset  refers  to  the  IRS 
income  tax  refund  offset  program 
operated  under  authority  of  31  U.S.C. 
3720A. 

(b)  Past-due  legally  enforceable  debt 
is  a  delinquent  debt  administratively 
determined  to  be  valid,  whereon  no 
more  than  10  years  have  lapsed  since 
the  date  of  delinquency,  and  which  is 
not  discharged  under  a  bankruptcy 
proceeding  or  subject  to  an  automatic 
stay  under  11  U.S.C.  362. 

(c)  Agency  refers  to  the  constituent 
offices,  administrations  and  bureaus  of 
the  Department  of  Labor. 


(d)  Individual  refers  to  a  taxpayer 
identified  by  a  social  security  number 
(SSN). 

(e)  Business  entity  refers  to  an  entity 
identified  by  an  emplover  identification 
number  (EIN). 

(0  Taxpayer  mailing  address  refers  to 
the  debtor's  current  mailing.address  as 
obtained  from  IRS. 

(g)  Memorandum  of  understanding 
refers  to  the  agreement  between  the 
Department  and  IRS  outlining  the  duties 
and  responsibilities  of  the  respective 
parties  for  participation  in  the  fax 
refund  offset  program. 

§20.104    Agency  responsibilities. 

(a)  As  authorized  and  required  by  law. 
each  Department  of  Labor  agency  may 
refer  past-due  legally  enforceable  debts 
to  IRS  for  collection  by  offset  from  any 
overpayment  of  income  tax  that  may 
otherwise  be  due  to  be  refunded  to  the 
taxpayer. 

(b)  Prior  to  actual  referral  of  a  past- 
due  legally  enforceable  debt  for  tax 
refund  offset,  the  DOL  agency  heads  (or 
their  designees)  must  take  the  actions 
specified  in  §  20.107  and,  as 
aporopriate,  §  20.106  and  §  20.108. 

(c)  DOL  agency  heads  must  ensure  the 
confidentiality  of  taxpayer  information 
as  required  by  IRS  in  its  Tax 
Information  Security  Guidelines. 

§20.105    Minimum  referral  amount 
The  minimum  amount  of  a  debt 
otherwise  eligible  for  referral  is  S25  for 
individual  debtors  and  $100  for 
business  debtors.  The  amount  referred 
may  include  the  principal  portion  of  the 
debt,  as  well  as  any  accrued  interest, 
penalties  and/or  administrative  cost 
charges. 

§  20. 1 06    Relation  to  other  collection 
efforts. 

(a)  Tax  refund  offset  is  intended  to  be 
an  administrative  collection  remedy  of 
last  resort,  consistent  with  IRS 
requirements  for  participation  in  the 
program,  and  the  costs  and  benefits  of 
pursuing  alternative  remedies  when  the 
tax  refund  offset  program  is  readily 
available.  To  the  extent  practical,  the 
requirements  of  the  program  will  be  met 
by  merging  IRS  requirements  into  the 
Department's  overall  requirements  for 
delinquent  debt  collection. 

(b)  Debts  of  $100  or  more  will  be 
reported  to  a  consumer  or  commercial 
credit  reporting  agency,  as  appropriate, 
before  referral  for  tax  refund  offset. 

(c)  Debts  owed  by  individuals  will  be 
screened  for  salary  and  administrative 
offset  potential  using  the  most  current 
information  reasonably  available  to  the 
Department,  and  will  not  be  referred  for 
tax  refund  offset  where  such  other  offset 
potential  is  found  to  exist. 


§20.107    Debtor  notification. 

(n)  The  agency  head  (or  designee)  of 
the  creditor  Labor  Department  agency 
shall  send  appropriate  written  demands 
to  the  debtor  in  terms  which  inform  the 
debtor  of  the  consequences  of  failure  to 
repay  claims.  In  accordance  with 
guidelines  as  may  be  established  by  the 
Department's  Chief  Financial  Officer,  a 
total  of  three  progressively  stronger 
written  demands  at  not  more  than  30- 
day  intervals  will  normally  be  made 
unless  a  response  to  the  first  or  second 
demand  indicates  that  a  further  demand 
would  be  futile  and  the  debtor's 
response  does  not  require  rebuttal.  In 
determining  the  timing  of  demand 
letters,  agencies  should  give  due  regard 
to  the  need  to  act  promptly  so  the  ability 
to  refer  a  debt  for  tax  refund  offset  will 
not  be  unduly  delayed. 

(b)  Before  the  Department  refers  a 
debt  to  IRS  for  tax  refund  offset,  it  will 
make  a  reasonable  attempt  to  notify-  the 
debtor  that: 

(1)  The  debt  is  past-due; 

(2)  Unless  the  aebt  is  repaid  or  a 
satisfactory  repayment  agreement 
established  within  60  days  thereafter,  it 
will  be  referred  to  IRS  for  offset  from 
any  overpayment  of  tax  remaining  after 
taxpayer  liabilities  of  greater  priority 
have  been  satisfied:  and 

(3)  The  debtor  will  have  a  minimum 
of  60  days  from  the  date  of  notification 
to  present  evidence  that  all  or  part  of  the 
debt  is  not  past-due  or  legally 
enforceable,  and  the  Department  will 
consider  this  evidence  in  a  review  of  its 
determination  that  the  debt  is  past-due 
and  legally  enforceable.  The  debtor  will 
be  advised  where  and  to  whom 
evidence  is  to  be  submitted. 

(c)  The  Department  will  make  a 
reasonable  attempt  to  notify-  the  debtor 
by  using  the  most  recent  addre.ss 
information  obtained  from  the  IRS, 
unless  written  notification  is  received 
from  the  debtor  that  notices  from  the 
Department  are  to  be  sent  to  a  different 
address. 

(d)  The  notification  required  by 
paragraph  (b)  of  this  section  and  sent  to 
the  address  specified  in  paragraph  (c)  of 
this  section  may,  at  the  option  of  the 
Department,  be  incorporated  into 
demand  letters  required  by  paragraph 
(a)  of  this  section. 

§20.108    Agency  review  of  the  obligation. 

(a)  The  individual  responsible  for 
collection  of  the  debt  will  consider  any 
evidence  submitted  by  the  debtor  as  a 
result  of  the  notification  required  by 
§  20.107(b)  and  notify  the  debtor  of  the 
result.  If  appropriate,  the  debtor  will 
also  be  advised  where  and  to  whom  to 
request  a  review  of  any  unresolved 
dispute. . 


(b)  The  debtor  will  be  granted  at  least 
30  days  from  the  date  of  the  notification 
required  by  paragraph  (a)  of  this  .section 
to  request  a  review  of  the  determ.ination 
of  the  individual  responsible  for 
collection  of  the  debt  on  any  unresolved 
dispute.  The  debtor  will  be  advised  of 
the  result. 

(c)  The  review  required  by  paragraph 
(b)  of  this  section  will  ordinarily  be 
based  on  written  submissions  and 
documentation  provided  by  the  debtor. 
However,  a  reasonable  opportunity  for 
an  oral  hearing  will  be  provided  the 
debtor  when  the  reviewing  official 
determines  that  any  remaining  dispute 
cannot  be  resolved  by  review  of  the 
documentary  evidence  alone.  Unles<; 
otherwise  required  by  law,  an  oral 
hearing  under  this  section  is  not 
required  to  be  a  formal  evidentiarv-typ** 
hearing,  although  the  reviewing  official 
should  carefully  document  all 
.significant  matters  discussed  at  the 
hearing. 

§  20.109    Prior  provision  of  rights  with 
respect  to  debt 

To  the  e.\tent  that  the  rights  of  the 
debtor  in  relation  to  the  same  debt  have 
been  previously  provided  under  some 
other  statutory  or  regulatory  authority, 
the  Department  is  not  required  to 
duplicate  those  efforts  before  referring  a 
debt  for  tax  refund  offset. 

§20.110    Reterrat  to  IRS  for  tax  refund 
offset 

(a)  By  the  dale  and  in  the  manner 
prescribed  by  the  IRS  the  Department 
will  refer  for  tax  refund  offset  the 
following  information  on  past-due 
legally  enforceable  debts: 

(1)  Whether  the  debtor  is  an 
individual  or  a  business  entity; 

(2)  Name  and  taxpayer  identificatjo)) 
number  (SSN  or  EIN)  of  the  debtor  who 
is  responsible  for  the  debt; 

(3)  The  amount  of  the  debt; 

(4)  The  date  on  which  the  debt 
became  past-due; 

(5)  Department-level,  sub-Department- 
level  and  (as  appropriate)  account 
identifiers. 

(b)  As  necessary  to  reflect  changes  in 
the  status  of  debts/debtors  referred  for 
tax  refund  offset,  the  Department  will 
submit  updated  information  at  the  times 
and  in  the  manner  prescribed  by  IRS. 
The  original  submission  described  in 
paragraph  (a)  of  this  section  will  not  be 
changed  to  increase  the  amount  of  the 
debt  or  to  refer  additional  debtors. 

(c)  Amounts  erroneously  offset  will  b«- 
refunded  by  the  Department  or  IRS  in 
accordance  with  the  Memorandum  of 
Understanding. 


47252  Federal  Register  /  Vol.  59.  No.  178  /  Thursday.  September  15.  1994  /  Rules  and  Regulations 


$20,111    Admtnistrasive  cost  charges. 

Costs  incurred  by  the  Department  in 
connection  with  referral  of  debts  for  tax 
refund  offset  will  be  added  to  the  debt 
and  thus  increase  the  amount  of  the 
offset. 

Signed  at  Washington,  P.C.  this  9th  day  of 
Septeml)er  1994. 
Robert  B.  Reich. 
Secretary  of  Labor. 

IFR  Doc.  94-22793  Filed  9-14-94:  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  261 9  and  2676 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
and  Valuation  of  Plan  Benefits  and  Plan 
Asrsets  Following  Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  that 
4:ave  undergone  mass  withdrawal.  The 
amendments  sot  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  October  lfl94, 
and  to  multiemployer  plans  with 
valuation  dates  in  October  1994.  The 
effect  of  these  amendments  is  to  advise 
the  public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  October  1.  1994. 
F0«  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel.  Office  of  the  Creneral  Coun.sel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street  NW..  Washington.  DC 
20005. 202-326-4024 (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  Octobcx- 1994  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619.  the  "single-employer 
regulation")  and  Valuation  of  Plan 
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Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676.  die 
"multiemployer  regulation"). 

Part  2619  set  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employer  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c).  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities,"  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619,  subpart 
C.  (Plans  terminating  in  a  standard 
termination  rr.ay,  for  purposes  of  the 
Standard  Termination  Notice  filed  writh 
PBGC,  use  tliese  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a),  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribed 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA.' 

Appendi.x  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rales 
and  factors  under  the  multiemployer 
regulation.  Because  the.se  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  i.ssues  two  sets  of  interest 
rates  and  factors,  one  ,«;et  to  be  used  for  • 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
aniendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  during  October  1994  and 
multiemployer  plans  that  have 
undergone  ma.ss  withdrawal  and  have 
valuation  dates  during  October  1994. 

For  annuity  benefits,  the  interest  rates 
will  be  7.00%  for  the  first  2.5  years 
following  the  valuation  date  and  5.25% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  5,50%  for 
the  period  during  which  berefits  are  in 
pay  status.  4.75%  during  the  seven 
years  directly  preceding  the  benefit's 
placement  in  pay  status,  and  4.0% 
during  any  other  years  preceding  the 


benefit's  placement  in  pay  status. 
(ERISA  section  205(g)  and  Internal 
Revenue  Code  seclion  417(e)  provide 
that  private  sector  plans  valuing  lump 
sums  not  in  excess  of  $25,000  must  use 
interest  assumptions  at  least  as  generous 
as  those  used  by  the  PBGC  for  valuing 
lump  sums  (and  for  lump  sums 
exceeding  $25,000  must  use  interest 
assumptions  at  lea.st  as  generous  as 
120%  of  the  PBGC  interest 
assumptions).)  The  above  annuity 
interest  assumptions  represent  an 
increase  (from  those  in  effect  for 
September  1994)  of  .10  percent  for  the 
first  25  years  following  the  valuation 
date  and  are  otherwise  unchanged.  The 
lump  sum  interest  assumptions  are 
unchanged  from  those  in  effect  fur 
September  1994. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
a.ssumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit 

The  PBGC  has  determined  tluit  notice 
and  public  comment  on  these 
amendments  a.-^  irnpracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  net^d  to 
determine  and  issue  new  tnterest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  tlie  valuation  of 
benefits  in  single-employer  plans  whose 
lernnnation  dates  fall  during  October 
1994,  and  in  multiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  during  October 
1994,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effe<;tive 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866.  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity.  corap>etition.  jobs,  tne 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities:  create  a  serious 
inconsistency  or  othenvise  interfere 
with  an  action  taken  or  planned  by 
another  agency:  materially  alter  the  - 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
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thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects   . 

29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insiuance,  and  Pensions,  , 

29  CFR  Part  2676 

Employee  benefit  plans,  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI, 
title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  2619-{AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 


Rate  set 


For  plans  witti  a  valuation 
date 


On  or  after 


Belore 


12 


10-1-94 


11-1-04 


Annuity  Valuations 

In  determining  the  value  of  interest 
factors  of  the  form  v**"-"  (as  defined  in 
§  2619.49(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2619.49  (b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 


Anthority:  29  U.S.C  1301(a),  1302ft5)(3), 
n41,  1344.  1362. 

2.  In  appendix  B,  Rate  Set  12  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  1o  Part  2619— Interest  Rate 
Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest 
factors  of  the  form  v^"  (as  defined  in 
§  2619.49(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2619.49  (b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  In  valuing 
benefits  under  this  subpart  to  be  paid  as 
lump  sums  (including  the  return  of 
acciunulated  employee  contributions 
upon  death),  the  PBGC  shall  employ  the 
value  of  J,  set  out  in  Table  I  hereof  as 
follows: 

TABLE  I 

(Lump  sum  vakiations] 


(1)  For  benefits  for  which  the 
participant  or  beneficiary  is  entitled  (o 
be  in  pay  status  on  the  valuation  date, 
the  immediate  annuity  rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
0<y<ni),  interest  rate  //  shall  apply  from 
the  valuation  date  for  a  period  of  y 
years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
n/<y<n/+n2),  interest  rate  /;<  shall  apply 
from  the  valuation  date  for  a  period  of 
y-nj  years,  interest  rate  //  shall  apply 
for  the  following  ni  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>ni+n:),  interest  rate  ij  shall  apply 
from  the  valuation  date  for  a  period  of 
y-nt  -  n:  years,  interest  rate  ij  shall 
apply  for  the  following  nj  years,  interest 
rate  //  shall  apply  for  the  folloMring  ni 
years;  thereafter  the  immediate  annuity 
rate  shall  apply. 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


n, 


rh 


650 


4.75 


4.00 


4.00 


annuity  benefits  under  this  subpart,  the 
plan  administrator  shall  use  the  values 
of  J,  prescribed  in  Table  II  hereof. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending 
after  the  effective  date  of  this  part,  the 
interest  rates  (denoted  by  //,  /;,  *   *  *, 

Table  II 

[Annuity  valuatkxis] 


and  referred  to  generally  as  i,)  assumed 
to  be  in  effect  between  specified 
anniversaries  of  a  valuation  date  that 
occurs  within  that  calendar  month; 
those  anniversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last 
listed  rate  is  assumed  to  be  in  effect 
after  the  last  listed  anniversary  date. 


For  valuation  dates  occurring  In  ttie  montt>— 


The  values  of  /,  are: 


forf  = 


lOf  t: 


toft' 


October  1994 


.0700 


1-25 


.0525 


>2b 


N/A 


N/A 


PART  267&— {AMENDED] 


3.  The  autho 
continues  to  rea 


citation  for  part  2676 
IS  follows: 


Authority:  29  U.^  1302(bM3), 
1399(c)(1)(D).  1441{bXl). 

4.  In  appendix  B,  Rate  Set  12  is  added 
to  Table  I,  and  a  new  entry  is  added  to 


Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  2676 — interest  Rata 
Used  to  Value  Lump  Sums  and  Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  i^:»  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2676.13  (b)  through  (i)  and  in 
determining  the  value  of  any  Interest  factor 
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used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums,  the  PBGC  shall  use 
the  values  of  it  prescribed  in  Table  I  hereof. 
The  interest  rates  set  forth  in  Table  1  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  benefits  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 


(2)  For  benefits  for  which  the  deferral 
(jeriod  is  y  years  (y  is  an  integer  and  0<y<ni). 
interest  i;  shall  apply  firom  the  valuation  date 
for  a  period  of  y  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
ni<}<ni-*-n2].  interest  rate  ii  shall  apply  from 
the  valuation  date  for  a  period  of  y-  n/  years, 
interest  rate  /;  shall  apply  for  the  following 

Table  I 

[Lump  sum  valuations] 


ni  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>n/+ni),  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y-  n/  -  n^ 
years,  interest  rate  //  shall  apply  for  the 
following  n;  years;  thereafter  the  immediate 
annuity  rate  shall  apply. 


For  plans  with  a  valuation 
date 

Immediate 

Deferred  annuities  (percent) 

Rate  set 

annuity  rate 
(percent) 

'/ 

h 

h                     ni 

n: 

s 

On  or  after            Before 

12 

* 

10-1 -94             11-1-94 

5.50 

• 

4.75 

4.00 

• 

4.00 

7 

• 

8 

Annuity  Valuations 

In  determining  the  value  of  interest  factors  of  the  form:  v""  (as  defined  in  § 2676.13(b)(1))  for  purposes  of  applying  the  forinulas 
set  forth  in  §  2676.13(b)  through  (i)  and  in  determining  the  value  of  any  interest  factor  used  in  valuing  armuity  t)enefits  under  this 
subpart,  the  plan  administrator  shall  use  the  values  of  i,  prescribed  in  the  table  t)elow. 

The  following  table  tabulates,  for  each  calendar  month  of  valuation  ending  after  the  effective  date  of  this  part,  the  interest  rates 
(denoted  by  ii,  ii.  *  *  *,  and  referred  to  generally  as  /,)  assumed  to  be  in  effect  t)etween  specified  anniversaries  of  a  valuation 
date  that  occurs  within  that  calendar  month;  those  anniversaries  are  specified  in  the  columr«  adjacent  to  the  rates.  The  last  listed 
rate  is  assumed  to  t)e  in  effect  after  the  last  listed  anniversary  date. 

Table  II  ;-~. 

[Annuity  valuations] 


For  valuation  dates  occurnng  in  the  month— 

The  values  of  /,  are: 

/, 

for  f= 

i,                 for  r= 

1, 

for  f= 

Ocjotier  1994  

.0700 

.1-25 

.0525                   >25 

t\I/A 

• 

N/A 
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Issued  in  Washington.  DC.  on  this  12th  day 
of  September  1994. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Cuamnty 
Corporation. 

[FR  Doc.  94-22914  Filed  9-14-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[MI24-01 -6259a;  FRL-5054-3] 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Michigan; 
Miscellaneous  Rule  Changes, 
Technical  Changes 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule. 

summary:  The  USEPA  partially 
approves  and  partially  disapproves  a 
i^vision  to  the  Michigan  State 
Implementation  Plan  (SIP)  incorporating 
technical  changes  to  miscellaneous  air 


control  rules.  These  changes  are  not 
federally  mandated,  but  the  State  has 
requested  that  USEPA  incorporate  the 
changes  into  the  SIP. 
DATES:  This  final  rule  will  be  effective 
November  14,  1994  unless  notice  is 
received  by  October  17, 1994  that 
someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  sent  to:Carlton  T,  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18JJ, 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  the  SIP  revision  and 
USEPA's  analysis  are  available  for 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  V,  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone 
Megan  Beardsley  at  (312)  886-0669 
before  visiting  the  Region  5  Office.) 

A  copy  of  this  SIP  revision  is  also 
available  at  the  Office  of  Air  and 


Radiation,  Docket  and  Information 
Center  (Air  Docket  6102),  Room  M1500. 
U.S.  Environmental  Protection  Agency, 
401  M.  Street,  SW.,  Washington,  EX:  . 
20460,  (202)  260-7548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Beardsley,  Environmental 
Scientist,  Regulation  Development 
Section,  Air  Toxics  and  Radiation 
Branch  (AT-18J).  U.S.  Environmental 
Protection  Agency,  Region  V,  Chicago. 
Illinois  60604.  (312)  886-0669. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  12. 1993  the  State  of 
Michigan  requested  that  the  USEPA 
revise  its  SIP  to  incorporate  a  number  of 
technical  rule  changes  that  the  State 
adopted  in  1989.  Most  of  these  changes 
are  minor,  clari^ing  rules  or  removing 
definitions  of  terms  no  longer  used  in 
Michigan  law,  but  some  changes  are 
more  substantial. 

Michigan's  technical  changes  to 
miscellaneous  rules  were  not  required 
by  the  Clean  Air  Act  (the  Act)  or  other 
Federal  law  or  policy.  However,  because 
the  State  requested  that  the  changes  be 


incorporated  into  the  SIP,  USEPA  must 
review  the  changes  to  assure  that  they 
are  in  accordance  with  the  Act. 

n.  Evaluation  of  State  Submisskm 

A.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  its  SIP,  of  which  the 
revisions  will  become  a  part.  Section 
110(a)(2)  of  the  Act  provides  that  each 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing. '  Section 
110(1)  similarly  provides  that  each 
revision  to  an  implementation  plan 
submitted  by  a  State  under  the  Act  must 
have  been  adopted  by  such  State  after 
reasonable  notice  and  public  hearing. 

The  State  of  Michigan  held  a  public 
hearing  on  June  9, 1988  to  solicit  public 
comment  on  the  miscellaneous  rule 
changes.  No  comments  were  received. 
Michigan  submitted  the  proposed  SIP 
revision  to  USEPA  on  November  15, 
1993. 

The  USEPA  reviewed  the  proposed 
SIP  revision  to  determine  completeness 
in  accordance  with  the  completeness 
criteria  for  SIP  revisions  specified  in  40 
CFR  part  51,  appendix  V.  The  USEPA 
found  the  submittal  complete,  and  sent 
a  letter  stating  this  finding  to  the 
Governor's  delegate  on  January  7, 1994. 

B.  Submittal  Review 

Most  of  the  changes  submitted  by  the 
State  to  USEPA  clarified  and 
strengthened  the  SIP.  These  changes  are 
described  below  and  in  EPA's  Technical 
Support  IDocument  for  this  document 
(M.  Beardsley  to  Files,  May  10, 1994). 

Approvable  Changes: 

Throughout  the  rules  included  in  this 
package,  the  State  has  updated  and 
clarified  references  to  other  State  rules. 
These  changes  are  acceptable. 

The  State  has  deleted  the  definition 
for  "green  tire,"  (R  336.1107  (c))  and 
"undertread  cementing"  (R  336.1121) 
because  the  terms  are  no  longer  used  in 
State  rules.  This  is  acceptable.  The  State 
has  replaced  the  term  "potential 
en^ission.s"  with  "uncontrolled 
emissions"  (R336.1121)  and  has  defined 
this  term.  The  new  definition  is 
consistent  with  that  used  by  USEPA. 

The  State  has  revised  a  rule  governing 
sulfur  emissions  (R  336.1403)  to  require 
shut-off  devices  for  facilities  that  bum 
large  quantities  of  sour  gas  and  has 
exempted  certain  sour  gas  storage 
vessels  from  control  requirements.  The 
USEPA  has  no  specific  guidance  on  sour 
gas  shut-off  devices,  but  these  changes 


'  Also,  MOion  172(c)(7)  of  the  Act  requim  thai 
plan  provisions  for  noiutuimnent  araaa  meet  the 
applicable  provisions  of  section  ItO(aMZ). 


are  reasonable  and  acceptable  revisions 
to  the  SIP. 

The  State  has  revised  rules  governing 
vapor  recovery  for  gasoline  and  other 
organic  compounds  (R  336.160&-9)  to 
replace  the  term  "ozone  nonattainment 
area"  with  "any  county  listed  in  table 
61-a,"  which  is  a  list  of  current  ozone 
nonattainment  areas.  This  change  will 
make  the  vapor  recovery  rules 
applicable  in  the  counties  currently 
designated  as  nonattainment  areas  even 
after  these  areas  are  redesignated  to 
attainment.  This  change  strengthens  the 
SIP  and  is  approvable.  In  R  336.1608 
and  336.1609,  the  State  also  has 
changed  the  wording  of  the  rule  to 
clarify  that  the  rules  apply  to  vapor 
recovery  requirements  at  existing 
facilities  rather  than  existing  delivery- 
trucks.  This  is  approvable. 

The  State  has  changed  the  notification 
requirements  for  process  turnarounds  at 
petroleum  refineries  to  allow 
notification  "as  soon  as  reasonably 
possible"  (R  336.1616).  Because  USEPA 
has  no  notification  requirements  for 
turnarounds,  this  change  is  acceptable. 

The  State  has  deleted  the  rule  (R 
336.1626)  regulating  VOC  emissions 
from  rubber  tire  manufacturing.  The 
State  has  no  tire  manufacturing 
facilities.  This  deletion  is  acceptable. 

Michigan  has  changed  R  336.1705  to 
clarify  that  rules  apply  to  vapor 
recovery  requirements  at  new  fuel 
loading  facilities  rather  than  to  new 
delivery  trucks.  This  is  a  useful  and 
approvable  change. 

Michigan  has  changed  R  336.2005  on 
testing  and  sampling  to  list  pressure  and 
vacuum  measurements  in  inches  of 
water  as  well  as  pounds  per  square  inch. 
This  change  is  acceptable. 

Changes  Eequiriog  Disapproval: 

Several  of  the  proposed  SIP  revisions 
submitted  by  the  State  of  Michigan  are 
not  approvable  by  the  USEPA.  These 
changes  and  their  deficiencies  are 
described  below  and  in  detail  in 
USEPA's  Technical  Support  Document 
IM.  Beardsley  to  Files,  May  10, 1994). 

(1)  Michigan  changed  the  definition  of 
"good  engineering  practice  design,"  (R 
336.1107  (c))  in  order  to  comply  with 
Federal  tall  stack  poUcy.  This  general 
change  is  acceptable,  subject  to  USEPA 
rulemaking  in  response  to  the  remand 
decision  in  NEDCv  Thomas,  838  F.2d 
1224  (D.C.  Cir.  1988);  but  the  revised 
rule  also  includes  provisions  for 
exceptions  to  be  made  at  the  discreuon 
of  the  State  air  commission  (R  336.1107 
(b)  (iv)).  Such  exemptions  are  revisions 
to  the  SIP  and,  under  section  110(1)  of 
the  Act,  must  be  submitted  to  USEPA 
for  approval.  For  this  reason,  USEPA 
cannot  approve  discretionary 
provisions.  Since  this  provision  is 


Inseparable  from  the  i^st  of  the 
definition,  the  entire  paragraph,  R 
336.1107  (b),  must  be  disapproved. 

Similarly,  Michigan  revised  R 
336.1241  (b),  which  includes  language 
requiring  sources  to  use  meteorological 
data  from  National  Weather  Service 
stations  unless  they  have  air 
commission  approval  for  the  use  of 
other  data,  and  Michigan  revised  R 
336.2005  (0  to  allow  the  use  of 
alternative  test  methods  if  they  are 
approved  by  the  air  commission.  Since 
each  of  these  provisions  is  inseparable 
from  the  rest  of  its  respective  rule, 
USEPA  must  disapprove  the  entire 
reouested  revision  for  both  rules. 

(2)  The  State  has  updated  citations  to 
USEPA's  "Guidelines  on  Air  Quality 
Models"  in  R  336.1240.  The  guidelines 
have  changed  substantially  since  the 
dates  cited  Ln  the  revised  rule,  making 
the  rule  unapprovable  as  written.  The 
rule  also  allows  State  discretion  in 
approving  alternate  models  (R  336.1240 
(2)  (b).  As  described  above,  this  use  of 
discretion  is  unapprovable.  USEPA 
disapproves  the  State's  requested 
revisions  for  this  rule. 

(3)  Michigan  changed  R  336.1706  to 
clarify  that  the  rule  applies  to  new  fuel 
loading  facilities;  however,  in  R 
336.1706(1)  the  word  "new"  was 
retained  in  reference  to  delivery  ves,sels 
In  conjunction  with  the  changes  made 
in  336.1609,  this  wording  creates  an 
exemption  from  the  requirement  for 
submerged  filling  for  existing  delivery 
vessels  at  new  facilities.  This  exemption 
is  contrary  to  USEPA  guidance  [Control 
of  Volatile  Organic  Emissions  from  Bulk 
Gasoline  Plants.  EPA^50/2-77-035, 
December  1977),  and  the  State  has 
provided  no  justification  for  the 
exemption,  which  appreas  to  be  a 
mistake.  The  rule  is  unapprovable. 

(4)  In  R  336.2150,  336.2151,  336.2153. 
336.2175,  336.2176,  and  336.2199,  the 
State  has  updated  citations  to  USEPA 
performance  specifications  and 
standards  for  new  sources.  Because  the 
specifications  and  standards  have  been 
substantially  revised  since  the  1982  and 
1983  versions  cited  in  the  revised 
Mirhigan  r^iles.  the  rules  are 
unapprovable. 

C.  Action 

USEPA  has  reviewed  Michigan's 
proposed  SIP  revision  incorporating 
technical  changes  to  miscellaneous 
rules  and,  as  described  above,  has  found 
that  some  of  the  proposed  revisions 
meet  the  requirements  of  the  Act  and  of 
USEPA  poUcy,  while  others  do  not  meet 
these  requirements.  Hence,  the  USEPA 
partially  approves  the  revision  request, 
approving  the  changes  to  the  following 
Michigan  Air  Pollution  (Control  Rules:  R 
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336.1107  (except  paragraph  (c));  R 
336.1121,  R  336.1403.  R  336.1606.  R 
336.1607,  R  336.1608.  R  336.1609,  R 
336.1616,  R  336.1626  (deleted),  and  R 
336.1705. 

Likewise,  USEPA  disapproves  the 
State's  request  to  incorporate  into  the 
SIP  the  submitted  revisions  to  the 
following  Michigan  Air  Pollution 
Control  rules:  R  336.1107  (c),  R 
336.1240.  R  336.1241.  R  336.1706,  R 
336.2005.  R  336.2150.  R  336.2151,  R 
336.2153.  R  336.2175.  R  336.2176,  and 
R  336.2199. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal. 
This  action  will  become  effective  on 
November  14,  1994.  However,  if  we 
receive  adverse  comments  by  October 
17,  1994,  USEPA  will  publish  a 
document  that  withdraws  this^action 
and  will  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposal  published  in  the  proposal 
section  of  this  Federal  Register.  The 
public  comment  period  will  not  be 
extended  or  reopened. 

IV.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  E.xectutive  Order  12866  review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  partial  approval  does  not  create 
any  new  requirements.  Therefore,  I 
certify  that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory- 
flexibility  analysis  would  constitute 


Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (1976)). 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  14, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)), 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  oxides.  Ozone. 
Volatile  organic  compounds. 

Dated:  August  8. 1994. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Subpart  X — Michigan 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(95)  to  read  as 
follows: 

§  52. 1 1 70    Identification  of  plan . 


(c)'   •   * 

(95)  On  November  15. 1993,  the  State 
of  Michigan  requested  revision  to  the 
Michigan  State  Implementation  Plan 
(SIP)  to  incorporate  miscellaneous 
technical  rule  changes  that  the  State  had 
made  effective  April  20, 1989. 

(i)  Incorporation  by  reference. 

(A)  Michigan  Air  Pollution  Control 
Rules:  R  336.1107  (except  paragraph 
(c));  R  336.1121.  R  336.1403.  R 
336.1606,  R  336.1607,  R  336.1608,  R 
336.1609,  R  336.1616.  R  336.1626 
(deleted),  and  R  336.1705,  effective 
April  20, 1989. 
»        •        •        •        * 

[FR  Doc.  94-22782  Filed  9-14-94;  8:45  am) 

BILUNG  CODE  6560-60-F 


40  CFR  Part  52 
ITN-120-1-6528a;  FRL-5069-9] 

Approval  and  Promulgation  of 
Implementation  Plans  Regarding 
Emergency  Episodes,  Tennessee 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Tennessee. 
This  revision  revises  Tennessee's  air 
pollution  emergency  episode  plan 
requirements.  The  intended  effect  of 
this  action  is  to  incorporate  by  reference 
into  the  federally-enforceable  SIP 
revised  State  regulations  which  meet 
current  Federal  requirements. 
DATES:  This  final  rule  will  be  effective 
November  14, 1994  unless  adverse  or 
critical  comments  are  received  by 
October  17, 1994.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Ms.  Karen  Borel,  at  the 
Regional  Office  Address  listed. 

Copies  of  the  material  submitted  by 
the  State  of  Tennessee  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW..  Washington,  DC 
20460. 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365. 

Tennessee  Division  of  Air  Pollution 
Control,  701  Broadway,  Customs  House. 
4th  Floor,  Nashville,  Tennessee  37247- 
1531. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Borel,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555,  ext  4197.  Reference  file  TN- 
120-1-6528. 
SUPPLEMENTARY  INFORMATION: 

On  September  1, 1993,  the  State  of 
Tennessee  submitted  a  formal  revision 
to  its  SIP  incorporating  changes  in  the 
State's  emergency  episode  plan.  The  SIP 
revision  consists  of  amendments  to 
chapter  1200-3-15  of  Tennessee's  Air 
Pollution  Control  Regulations  governing 
air  pollution  episode  emergency  plans. 
The  amended  revisions  are  summarized 
as  follows: 


1.  Subparagraph  (b)  under  paragraph 
(3)  in  section  1200-3-15.02  Episode 
Criteria  has  been  revised.  This 
subparagraph  has  been  amended  to 
revise  the  level  of  PM-10  that  indicates 
an  air  pollution  alert  from  375  ug/m'  to 
350  ug/m'.  The  reference  to  utilization 
of  3.0  COH's  (Coefficient  of  Haze)  has 
been  deleted. 

2.  Subparagraph  (c)  under  paragraph 

(3)  in  section  1200-3-1 5-. 02  Episode 
Criteria  has  been  revised.  SO2  and  the 
particulate  combined-product  of  SO2 
ppm  and  COH's  are  no  longer  used  as 
air  pollution  alert  indications.  This 
subparagraph  has  now  been  reserved  for 
future  use. 

3.  Paragraph  (3)  of  section  1200-3-15- 
.02  Episode  Criteria  has  been  amended. 
In  subparagraph  (e),  and  in  the 
description  of  meteorological  condition 
pollutants  given  below  subparagraph  (f), 
"oxidant"  has  been  changed  to  "ozone." 

4.  Subparagraph  (b)  under  paragraph 

(4)  in  section  1200-3-15.02  Episode 
Criteria  has  been  amended. 
"Particulate"  has  been  amended  to 
"PMio,"  the  allowable  level  of  PMm  has 
been  revised  from  625  ug/m^  to  420  ug/ 
m^,  and  the  use  of  COH  levels  as  a 
pollution  warning  has  been  deleted. 

5.  Subparagraph  (c)  under  paragraph 
(4)  in  section  1200-3-15.02  Episode 
Criteria  has  been  amended.  SO2  and  the 
particulate  combined-product  of  SO2 
ppm  and  COH's  are  no  longer  used  as 
air  pollution  alert  indications.  This 
subparagraph  has  now  been  reserved  for 
future  use. 

6.  Paragraph  (4)  of  section  1200-3-15- 
.02  Episode  Criteria  has  been  amended. 
In  subparagraph  (e),  and  in  the 
description  of  meteorological  condition 
pollutants  given  below  subparagraph  (fl. 
"oxidant"  has  been  changed  to  "ozone." 

7.  Paragraph  (5)  of  section  1200-3-15- 
.02  has  been  revised.  The  phrase  "that 
should  never  be  reached"  has  been 
changed  to  "which  could  cause  an 
unreasonable  risk  to  public  health." 

8.  Subparagraph  (b)  of  paragraph  (5) 
in  se<:tion  1200-3-15-.02  has  been 
revised.  "Particulate"  has  been 
amended  to  "PMio,"  the  allowable  level 
of  PMio  has  been  revised  from  875  ug/ 
m^  to  500  ug/m\  and  the  use  of  COH 
levels  as  a  pollution  warning  has  been 
deleted. 

9.  SO2  and  the  particulate  combined.- 
product  of  SO2  ppm  and  COH's  are  no 
longer  used  as  air  pollution  alert 
indications.  This  subparagraph  has  now 
been  reserved  for  future  use. 

10.  Paragraph  (5)  of  section  1200-3- 
15-.02  Episode  Criteria  has  been 
amended.  In  subparagraph  (e).  and  in 
the  description  of  meteorological 
condition  pollutants  given  below 


subparagraph  (f).  "oxidant"  has  been 
changed  to  "ozone." 

These  changes  are  consistent  with 
requirements  prescribed  in  40  CFR  part 
51,  appendix  L.  The  revised 
requirements  still  conform  with  the 
triggering  levels  and  lengths  of  air 
stagnation  episodes  prescribed  in  40 
CFR  part  51,  appendix  L.  In  addition, 
the  revised  threshold  levels  for  PMio 
also  conform  with  those  prescribed  in 
40  CFR  part  51,  appendix  L.  Similarly, 
the  removal  of  the  COH  threshold  levels 
is  also  consistent  with  EPA's  view  that 
COH  measurements  do  not  reflect  the 
best  means  of  measuring  combined  SO2 
and  PMio  levels.  Currently,  there  is  no 
requirement  in  either  40  CFR  part  51, 
subpart  H,  or  40  CFR  part  51,  appendix 
L,  which  requires  states  to  have  COH 
threshold  levels  in  their  respective  air 
pollution  emergency  episode  plans. 

Final  Action 

EPA  is  approving  the  aforementioned 
revisions  contained  in  the  State's 
September  1,  1993,  submittal.  The  EPA 
is  publishing  this  action  without  prior 
propo.sal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
November  14,  1994  unle.ss,  by  October 
17, 1994,  adverse  or  critical  comments 
are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  ser\'ing  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  November  14. 
1994. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA).  42  U.S.C.  7607  (b)(1). 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  14,  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 


be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act,  42  U.S.C  7607 
(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January-  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirement  of  section  3  of 
Executive  Order  12291  for  two  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30,  1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regfllatory  Flexibility  Aa. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  1 10  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulaton,' 
flexibility  analysis  would  constitute 
Federal  inquirj'  into  the  economic 
reasonableness  of  state  action.  The  CA.^ 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
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Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  H}'drocaibons,  Incorporation 
by  reference,  Intergovernmental 
relations.  Lead.  Nitrogen  dioxide. 
Ozone.  PaitiLulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  August  24,  1994. 
Joseph  R.  Franzmathes, 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-767  Iq 

Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(120)  to  read  as 
follows: 

§  52.2220    Identification  of  plan. 

•  •        •        •         • 

(c)*  •  • 

(120)  Revisions  to  the  Tennessee 
Division  of  Air  Pollution  Control 
emergency  episode  plan,  submitted  on 
September  1, 1993.  These  revisions 
incorporate  changes  within  chapter 
1 200-3-1 5-.02  of  the  Tennessee  SIP  into 
the  existing  regulations  which  are 
required  in  40  CFR  52.1270. 

(i)  Incorporation  by  reference. 

(A)  Tennessee  Air  Pollution  Control 
Regulations,  Chapter  1200-3-15-.02, 
paragraphs  (3).  (4).  and  (5),  effective 
June  26. 1993. 

•  »«■•♦ 

IFR  Doc.  94-22784  Filed  9-14-94;  8:45  am) 
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40  CFR  Part  52 

(MS-16-1-6988a;  FRL-6070-4] 

Approval  and  Promulgation  of 
Implementation  Plans  Revision  to  New 
Source  Review,  Construction  and 
Operating  Permit  Requirements, 
Mississippi 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Direct  final  rule. 

summary:  The  EPA  is  approving 
revisions  to  the  Mississippi  State 
Implementation  Plan  (SIP), 
incorporating  the  State's  changes  to 


regulations  for  construction  of  new 
sources.  Requirements  for  Prevention  of 
Significant  Deterioration  are  unchanged. 
These  changes  include  provisions  for 
public  participation  and  pubUc 
availability  of  information  concerning 
applications  for  construction  permits. 
These  revisions  were  made  to  satisfy  the 
requirements  for  issuing  federally 
enforceable  minor  source  construction 
permits.  Also,  the  State  has  revised 
requirements  for  new  or  modified 
sources  significantly  impacting 
nonattainment  areas  by  removing 
exemptions  for  certain  source 
categories.  The  EPA  interprets  the 
provisions  for  "II.  D.  Permit  .    . 

Modification  Due  to  Modification  in 
Facilities"  and  "11.  E.  Modification  of 
Permits  Without  Modification  of 
Facilities"  as  not  allowing  permit 
relaxations  without  meeting  the 
procediu^al  and  substantive 
requirements  for  a  new  permit  to 
construct. 

DATES:  This  final  rule  will  be  effective 
November  14,  1994  unless  adverse  or 
critical  comments  are  received  by 
October  17. 1994.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Kimberly  Bingham  at  the  EPA  Region  IV 
address  listed  below.  Copies  of  the 
material  submitted  by  the  State  of 
Mississippi  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency. 
401  M  SUwt,  SW.,  Washington  DC 
20460. 

Environmental  Protection  Agency, 
Region  FV  Air  Programs  Branch,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365. 

Mississippi  Department  of 
Environmental  Quality,  Office  of 
Pollution  Control,  Air  QuaUty  Division, 
2380  Highway  80  West  Jackson, 
Mississippi  39289-0385. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham,  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch.  Stationary  Source  Planning 
Unit.  Region  IV.  U.S.  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE.,  Atlanta.  Georgia  30365. 
(404)347-3555  extension  4195. 
SUPPLEMENTARY  INFORMATION:  On  June 
14. 1991.  the  State  of  Mississippi 
through  the  Department  of 
Envirorunental  Quality  (DEQ)  submitted 
a  SIP  revision  incorporating  changes  in 
the  State's  New  Source  Review  (NSR) 
program  for  permitting  the  construction 
of  new  sources.  The  revisions  amend 


the  State's  permitting  regulations  APC-  - 
S-2  "Regulations  for  the  construction 
and/ or  Operation  of  Air  Emissions 
Equipment"  to  incorporate  "moderate 
stationary  soiures"  into  the  existing 
regulations  which  are  required  in  40 
CFR  part  51.  subpart  I.  The  State  of 
Mississippi  has  defined  certain 
synthetic  minor  sources  (i.e.  those 
sources  which  have  voluntarily 
requested  lowered  emission  or 
operational  levels  which  may  allow 
them  to  avoid  being  classified  as  a  major 
stationary  source)  as  "moderate 
stationary  sources"  and  has 
incorporated  the  requirements  for  these 
sources  into  the  State  regulations.  The 
submittal  satisfies  40  CFR  51.160 
because  section  Vl.A.  provides  that  a 
new  or  modified  source  must  not  cause 
a  violation  of  any  applicable  rule  or 
regulation  (including  provisions  of  the" 
SIP)  and  must  not  interfere  with 
attainment  and  maintenance  of  the 
National  Ambient  Air  Quality  Standard. 

The  Mississippi  Department  of 
Environmental  Quality  developed 
regulations  to  issue  federally 
enforceable  construction  permits  to 
minor  sources  so  that  any  of  these 
sources  which  would  otherwise  have 
the  potential  to  emit  greater  than  the 
applicability  threshold  for  Prevention  of 
Significant  Deterioration  (PSD)  may  be 
legally  permitted  below  that  threshold. 
The  State's  NSR  permit  and  operating 
permit  programs  meet  the  requirements 
for  new  operating  permit  programs 
based  on  the  criteria  established  in  the 
June  28. 1989  Federal  Register  (54  FR 
27274). 

The  major  amendments  to  the  SIP  are: 

(1)  The  entire  submittal  has  been 
renumbered. 

(2)  Several  definitions  relating  to  PSD 
have  been  added  that  are  consistent 
with  Federal  requirements.  The  added 
definitions  are: 

a.  Incorporated  by  reference. 

b.  Corporate  Officer. 

c.  DEQ. 

d.  Moderate  Modification. 

e.  Moderate  Stationary  Source. 

f.  Modification. 

•  g.  Potential  emissions  increase. 
h.  Potential  uncontrolled  emissions. 

(3)  General  Permit  Requirements. 

a.  The  section  "General  Permit 

Requirements,"  has  been  reworded  to 
include  a  description  of  the  types  of 
permits  that  the  permit  board  will  issue. 

b.  The  section  "Tolerance  Permits"  has  been 

deleted. 


c.  The  section  Transfer  of  Permits"  has  been 

moved  and  changed  to  Permit  Transfers. 
The  section  on  Permit  Transfers  defines 
transfer  and  sets  the  parameters  in  which 
a  transfer  would  be  approved  by  the 
Permit  Board. 

d.  The  section  "Preliminary  Information 

Requirements,"  has  been  deleted. 

(4)  General  Standards  Applicable  To 
All  Permits. 

a.  The  section  "General  Standards  Applicable 

To  All  Permits,"  has  been  added  and 
lists  all  of  the  applicable  regulations  that 
must  be  met  in  order  to  receive  a.permit. 

b.  The  .section  "General  Provisions."  has 

been  added  and  covers  information  that 
must  be  submitted  to  the  Permit  Board 
befc-e  a  permit  can  be  issued. 

c.  The  section  "Pe^mi^Suspension  or 

Revocation,"  has  been  edited  to  better 
explain  the  various  reasons  that  a  permit 
can  be  suspended  or  revoked. 

d.  The  sections  "Permit  Modification  Due  to 

Modification  of  Facilities"  and 
"Modification x)f  Permits  Without 
Modification  of  Facilities"  have  been 
added  and  explain  when  a  facility  may- 
modify  its.  permit. 

(5)  Standards  For  Granting  Permit  To 
Operate  An  Existing.Facility. 

The  section  ".Standards  for  Granting  Permit 
To  Operate,"  has  been  re-titled 
"Standards  For  Granting  Permit  To 
Oj)erate  An  Existing  Facility"  and  has 
several  changes  reflecting  the 
renumbering  of  the  submittal. 

(6)  Application  For  Permit  To 
Construct  And  Permit  To  Operate  New 
Facility.  - 

The  section  "Application  For  Permit  To 
Construct  And  Permit  To  Operate  New 
Facility"  has  been  amended  and 
specifies  the  requirements  for  .an 
application  for  a  permit  to  construct  and 
•  operate. 

17)  Public  Participation  and  Public 
Availability  of  Information. 
The  section  "Public  Participation  and  Public 
Availability  of  Information"- is  a  new 
section  and  provides  the  public 
information  and  participation 
"    procedures  on  any  application  for  a 
permit  to  construct:     - 

(8)  Application  Review. 

a.  The  section  "Standards  for  Approving  an 

Application  for  a  Permit  to  Construct 
and  a  Permit  to  Operate  a  New  Facilitv " 
has  been  modified  and  provides  the . 
substantive  requirements  for  such 
permits. 

b.  The  section  "Air  Quality  Motiels"  is  a  new 

section  that  explains  when  and  which 

Air  Quality  Models  may  be  used, 
c  The  section  "Additional  Requirements  for 

Prevention  of  Significant  Deterioration  of 

Air  Quality"  has  been  removed, 
d  The  section  "Performance  Evaluation 

Permit"  has  been  removed, 
e  The  section  "Performance  Testing"  is 

modified  to  explain  methods  to  be  used 

for  various  types  of  testing. 


f  The  sections    jroccdures  For  Renewal  of 
Permit  to  Operate"  and  "Standards  for 
Renewal  of  Permit  to  Operate"  are  new 
.sections  that  give  details  on  the 
p?ocedures  and  standards  for  the 
renewal  of  a  Permit  to  Operate. 

g  The  section  "Emission  Reporting,"  is  a 
new  section  and  explains  the 
requirements  for  appropriate  record 
maintenance. 

On  March  14.  1994,  EPA  received 
comments  ft-om  the  Office  of  General 
Counsel  (OGC)  concerning  the  State's 
definition  of  moderate  modification. 
The  OGC  recommended  that  the  State 
Attorney  General  clarify  whether  the 
"potential  emissions  increase"  applies 
only  to  the  particular  change  (i.e.,  the 
addition  or  modification  ofa  unit)  or  to 
the  potential  emissions  of  the  entire 
facility,  including  the  change.  In  a  letter 
dated  June  21, 1994,  the  office  of  the 
Mississippi  Attorney  General  responded 
to  the  issue  stating,  "The  definition  of 
'moderate  modification'  is  a 
modification  which  would  constitute  a 
major  modification  under.. .(PSD 
Regulations).. .if  the  potential  emissions 
increase  was  used  in  place  of  the  net 
emissions  increase..."  The  definitions  of 

.  "major  modification"  and  "net 
emissions  increase"  are  adopted  by 
reference  from  EPA's  PSD  rules  and  are 
therefore  the  same. 
Since  "net  emissions  increase"  is 

-  defined  to  include  the  entire  facility  and 
not  just  the  particular  change  by  the 
PSD  ruleSj  the  "potential  emissions 
increase"  applies  to  the  potential 
emissions  increase  of  the  entire  facility. 

Final  Action 

EPA  is  approving  the  aforementioned 
revisions  in  this  submittal.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
November  14, 1994  unless,  by  October 
17, 1994,  adverse  or  critical  comments 
are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  ser\'ing  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 


action  will  be  effective  November  14 
1994. 

Under  section  307(b)(1)  of  the  CAA 
42  U.S.C.  7607  (b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
November  14,  1994.  Filing  a  petition'for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  e.xtend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA.  42  U.S.C.  7607 
(b)(2)). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
'  January  19,  1989  (54  FR  2214092225).  as 
revised  by  an  Oetober  4,  1993, 
memorandum  from  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  the.se 
tables.  On  January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  two  years. 
The  USEPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirtiments  that  the 
Stale  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  ofa  regulator^,' 
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nexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  2560966  (S.Ct.  1976);  42 
U.S.C  7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Lead.  Nitrogen  dioxide, 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  1.  19'»4 
]oe  R.  Franzmathes, 
Acting  Regional  Administrutor 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amendetl  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.li.S.C.  74010<)7671q 

Subpart  Z — Mississippi 

2.  Section  52.1270  is  anurnded  by 
jdding  paragraph  (c)(24)  to  read  as 

follows^ 

§1  A52.1270    identiticatton  of  plan. 


(c)  •  •  • 

(24)  The  Mississippi  D»;p.:irt:nunl  ol 
Environmental  Quality  submitted 
revisions  on  June  14. 1991.  to  'Termit 
ReguiaHons  for  the  construction  and/or 
Operation  of  Air  Emissions  Equipnjtnf 
of  Regulation  APC-S092.  These 
revisions  incorporate  "moderate 
stationary  sources"  into  the  existing 
regulations  which  are  required  in  40 
CFR  part  51,  subpart  I. 

(i)  Incorporation  by  reference. 

(A)  Mississippi  Commission  on 
Environmental  Quality  Permit 
Regulations  for  the  Construction  and/or 
Operation  of  Air  Emissions  Equipment, 
Regulation  APC-S092.  effective  on  Mav 
28,  1991. 

(B)  Letter  of  June  21,  1994.  from  the 
Mississippi  Office  of  the  Attorney 
General  to  the  Environmental  Protection 
Agency. 

(ii)  Additional  material.  None. 
|FR  Doc  94-22786  Filed  9-14-94:  8:45  amj 
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40  CFR  Part  52 
(FRL-5072-2] 

Prevention  of  Significant  Deterioration; 
South  Dakota;  Delegation  of  Authority 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  providing  notice  that 
it  granted  delegation  of  authority  to  the 
State  of  South  Dakota  on  July  6.  1994  to 
implement  and  enforce  the  Federal 
Prevention  of  Significant  Deterioration 
(PSD)  permitting  regulations.  This 
delegation  was  a  result  of  a  November 
12.  1993  r*  quest  for  delegation  from  the 
State.  EPA  .s  consequently  revising  40 
CFR  52.2178  to  indicate  that  all  hiture 
PSD  permit  applications  and 
information  should  be  submitted  to  the 
South  Dakota  Department  of 
Environment  and  Natural  Resources, 
rather  than  to  the  EPA  Region  VIII 
office.- 

DATES:  The  delegation  of  PSD  authority 
became  effective  on  July  6.  1994. 
ADDRESSES:  Copies  of  the  delegation  of 
authority  request  are  available  for 
inspection  during  norma!  birsiness 
hours  at  the  following  offices:  Air 
Programs  Brunch,  U.S.  Environmental 
Protection  Agency,  P.egion  Vlil.  999 
18th  Street.  Suite  500.  Denver,  Colorado 
80:;02-246fi;  and  the  Divi.sion  of 
Environmental  Regulation,  Department 
of  Environment  and  Natural  Resources. 
f<ie  Foss  Building.  Pierre.  South  Dakota 
57501. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper.  8ART-AP,  Air  Programs 
Branch,  U.S.  Environmental  Protection 
Af^^en^y.  Region  VIII,  999  IHth  Street. 
Suite  500.  Denver.  Colorado  80202- 
2466,  (nOl)  293-1765. 
SUPPLEMENTARY  INFORMATION:  On 
NoveiTiber  12.  1993.  the  Governor  of 
South  Dakota  submitted  a  request  for 
delegation  of  authority  to  implement 
and  enfort;e  the  Federal  PSD  permitting 
regulations.  After  a  thorough  re\;iew  of 
the  State's  implementation  and 
enforcement  procedures,  the  Regional 
Administrator  determined  that  such 
delegation  was  appropriate  subject  to 
the  conditions  set  forth  in  the  following 
official  letter  to  the  Secretary  of  the 
South  Dakota  Department  of 
Environment  and  Natural  Resources. 
Therefore,  pursuant  to  the  authority 
delegated  to  him  by  the  Administrator, 
the  Regional  Administrator  has  formally 
notified  the  Secretary'  of  the  South 
Dakota  Department  of  Environment  and 
Natural  Resources  by  the  following 
letter  that  EPA  has  relinquished  full 
^SD  regulatory  authority  in  accordance 


with  40  CFR  52.21(u)  to  the  State  of 
South  Dakota,  effective  July  6. 1994: 

C3-KTIF1ED  MAIL 
RETURN  RECi:!PT  REQUESTED 
July  6, 1994 
Robert  E.  Roljerts; 

.Sfrrpforv".  Department  of  Environment  and 
Satural  Resources.  Joe  Foss  Building, 
523  East  Capitol.  Pierre.  South  Dakota 
.57501-3181 

Dear  Mr.  Roberts:  Thank  ynu  for  your 
November  12,  1993  requesttcjr  delegation  of 
Prevention  of  .Significant  Deterioration  (P.SD) 
.^uthority  to  South  Dakota.  The  intent  of 
delegating  PSD  authority  is  to  reduce 
duplicate  new  source  permit  reviews  by  our 
respective  air  programs  and  provide 
prospective  applicants  with  one  less  igency. 
to  deal  with  ill  obtaining  a  const.-ui  rmn 
permit. 

Region  VIII  staff  have  evaluated  the 
practices  and  procedures  used  by  the  State  ot 
South  Dakota  for  review  of  construction  . 
permit  applications  and  have  determined 
that  the  technical,  administrative,  and 
enforcement  elements  of  the  State's  air 
program  are  adequate  to  implement  a 
delegated  PSD  program.  Therefore,  the  El'.^ 
hereby  grants  to  the  State  of  South  Dakota 
authority  to  implement  the  PSD  re>?ulation,s 
found  in  40  CFR  52.21  and  any  subsequent 
revisions  to  the  regulations,  as  well  as 
determinations  and  interpretations  which 
EPA  m;ikps  related  to  the  regulations.  This 
dcii'gation  is  made  in  accordance  with  thsv 
provisions  found  in  40  CFR  32.21(u). 
Delegation  of  Authority. 

This  delegation  is  based  upon  the 
foliiiwing  terms  and  conditions; 

1.  Authority  is  delegated  for  all  sources 
locateti  in  the  Slate  of  South  Dakota  subject 
to  review  for  the  Prevention  of  Significant 
Detijriorntion.  This  includes  all  source 
cattJgories  listed  in  40  CFR  52.21  for  each 
pollutant  regulated  by  the  Clean  .Mr  .\ct. 
However,  this  delegation  does  not  include 
.sources  proposing  to  construct  on  Indian 
Reser\ations  in  accordance  with  40  C;FK 
52.21(u)l3).  Further  information  on  EP.\s 
intf-rpretation  of  "'Indian  Reser\'ations"  will 
be  forthcoming  in  future  rulem.aking  artion.s 

2.  The  South  Dakota  Department  of 
Environment  and  Natural  Resources 
(SDDENK)  and  EPA  will  develop  a 
communication  system  which  accomplishes 
the  following: 

a.  The  EPA  will  ensure  that  the  Aerometric 
Information  Retrieval  Sysiem/AIRS  Facility 
Sutisystcm  (AIRS-AFS)  is  updated  to  include 
the  most  recent  compliance  information  as  of 
the  time  of  this  delegation  for  sources  in  the 
State  of  South  Dakota  which  have  been 
issued  a  PSD  permit  by  EPA. 

b.  The  SDDENR  will  forward  to  the  EPA.- 
at  the  onset  of  the  public  comment  period. 

a  summary  of  (l)  the  findings  related  to  each 
PSD  application  and  (2)  the  justification  of 
the  SDDENRs  preliminary  detemunation. 
Should  there  be  comments  or  concerns  about 
the  pending  PSD  permit.  EPA  will 
communicate  these  comments  and  concerns 
to  the  SDDENR  as  soon  as  possible  before  the 
closing  of  the  public  comment  period. 

c.  The  SDDE.NR  will  forward  to  EPA  copies 
of  the  final  actions  on  PSD  permit 
applications  at  the  time  of  issuance. 


d.  The  stattis  of  incomplete  permit 
applications  will  he  provided  to  EPA  on  an 
as  needed  basis. 

3.  Prior  EPA  concurrence  is  to  be  obtained 
on  any  matter  involving  the  interpretation  of 
sections  160-169  of  the  Clean  Air  Act  or  40 
CFR  52.21  to  theextent  that  implementation, 
review,  administration  or  enforcement  of- 
these  sections  have  not  been  covered  by  FJ'A 
determinations  or  guidance. 

4.  This  delegation  of  authority  becomes 
effective  as  of  the  date  of  this  letter.  Where 
it  is  convenient  to  both  SDDENR  and  EPA 
aiid  a  l)enefit  to  the  applicant,  any  PSD 
review  already  initiated  by  EF»A  prior  to  this 
delegation  shall  be  transferred  to  the 
SDDENR  for  completion. 

5.  The  primary  responsibility  for 
enforcement  of  the  PSD  regulations  in  the 
State  of  South  Dakota  will  rest  with  the 
SDDENR.  The  SDDENR  will  enforce  the 
provisions  and  regulations  that  pertain  to  the 
PSD  program.  If  tlie  State  enforces  the  . 
delegated  provisions  in  a  manner 
inconsistent  with  the  terms  and  conditions  of 
this  delegation  of  the  Clean  Air  Act,  EPA  may 
e.xercise  its  enforcement  authority  contained 
in  the  Clean  Air  Act  with  respect  to  sources 
within  the  State  of  South  Dakota  subject  to 
the  PSD  provisions. 

6.  If  the  Regional  AdminisUalor  determiners 
that  the  State  is  not  implementing  or 
enforcing  the  PSD  program  in  accordance 
with  the  terms  and  conditions  of  this 
delegation,  the  requirements  of  40  CFR 
section  52.21.  or  the  Clean  Air  Act.  this 
delegation,  after  consultation  vvith  the 
SUDENK,  may  be  revoked  in  w  hole  or  in 
part.  Any  such  revcKation  shall  be  effective 
ds  of  the  date  specified  in  a  Notice  of 
Revocation  to  the  State. 

7.  Permits  issued  imder  this  deieyatiiin 
should  contain  language  stating  that  the  PSD 
rpquiroments^ave  bevn  satisfied. 

8.  The  SDDENR  wiU  report  to  EPA  by 
means  of  the  AtRS-AFS  the  compliance 
stiitus  of  subject  sources. 

9.  The  State  will  at  no  time  grunt  any 
waivers  to  the  permit  requirements,  appnive 
any  compliance  schedule,  or  issue  any 
.iriministrative  order  which  violates  any 
presently  effective  PSD  provisions. 

10.  The  SDDENR  will  not  accept 
liispersion  modeling  which  is  not  con.sistcnt 
with  40  CFR  Part  51,  Appendix  VV— 
Guideline  on  Air  Quality  Models  (Revised), 
without  receiving  prior  concurrence  from 
EPA.  The  SDDENR  will  consider  new 
information  on  the  dispersion  modeling  and 
other  aspects  of  PSD  as  periodically  issued 
by  EPA. 

A  notice  announcing  this  delegation  will 
t)e  published  in  the  Federal  Register  in  the 
near  future.  Unless  EPA  receives  written 
notic-e  from  the  SDDENR  of  objections  within 
10  days  of  the  receipt  of  this  letter,  it  will  tw 
deemed  that  the  Stale  has  accepted  all  the  . 
terms  and  conditions  of  this  delegation.  - 

Sincerely, 

Kerrigan  Cluugh, 

Acting  Regional  Administrator. 

The  Regional  Administrator  finds 
good  cause  for  foregoing  prior  public 
notice  and  for  making  this  rulemaking 
effective  immediately  in  that  it  is  an 


administrative  change  and  not  one  of 
substantive  content.  No  additional 
substantive  burdens  are  imposed  on  the 
parties  affected.  This  delegation  became 
effective  on  July  6. 1994.  Therefore,  it 
serves  no  purpose  to  delay  the  technical 
change  of  this  addition  of  the  State 
address  to  the  Code  of  Federal 
Regulations. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Environmental  protection," 
Hydrocarbons,  Intergovernmental 
relations.  Lead.  Nitrogen  dioxide. 
Ozone.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  September  6,  1994. 
lack  W.  McGraw, 

Acting  Regional  Administrator. 

Part  52,  cliapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  (•  S.C.  7401-7871q 

Subpart  QQ— South  Dakota 

2.  Section  52.2178  is  amended  by 
adding  a  ne»i'  paragraph  (c)  to  read  as 
foUow.s; 

§  52.21 78    Significant  deterioration  of  air     - 
quality. 

•         •         •         •         • 

(c)  All  applications  and  other 
information  required  pursuant  to  §  .t2.21 
from  sources  located  in  the  State  of 
South  Dakota,  except  from  these  sources 
proposing  to  locate  on  Indian 
reservations,  shall  be  submitted  to  the 
Director  of  the  Division  of 
Environmental  Regulation.  Department 
of  Environment  and  Natural  Resources. 
Joe  Foss  Building.  Pierre.  South  Dakota 
57501  injrtead  of  the  EPA  Region  VIII 
office. 
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40  CFR  Part  52 

[TX-30-1 -6527a:  FRL-5069-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Site  Specific  Particulate  Control  Plan 
for  ASARCO.  El  Paso 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  This  action  approves  a 
revision  to  the  Te.xas  State 
Implementation  Plan  (SIP)  addressing  a 
request  for  a  waiver  irom  certain 
indu.strial  roadway  paving  for  the 
ASARCO  copper  smelter  in  El  Paso. 
Te.xas.  Specifically,  in  lieu  of  paving, 
this  action  approves  an  alternate 
particulate  control  plan  for  certain 
industrial  unpaved  roads  at  the  El  Paso 
AS.\RCO  copper  smelter. 
DATES:  This  final  rule  will  bet:ome 
effective  on  November  14,  1994. unless 
notice  is  received  by  October  17,  1994. 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  I>e 
published  in  the  Federal  Register  (FR). 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief.  Planning 
Se<:tion.  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  douuments 
relevant  to  this  action  are  available  for 
public  in,spet;tion  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
.should  make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 

U.S. -Environmental  Protection  Agency. 
Region  6,  Air  Programs  Branch  (6T- 
A).  1445  Ross  Avenue,  suite  700, 
Dallas,  Tex.-is  75202. 

US  Environmental  Protection  Ageiuy, 
Air  and  Radiation  Docket  and 
Information  Cenler.  401  M  Strtit, 
SU'..  Washington.  DC  20460.    - 

Texas  Natural  Resource  Con.servation 
Conmiission.  12124  Park  35  Cirt:le. 
.■^.ustin.  Texas  78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sjther.  Pla.^ning  Section  (6T-.\P). 
Air  Programs  Branch,  USEPA  Region  6, 
144,">  Ross  Avenue.  Dallas.  Texas  75202- 
2733,  telephone  (214)  655-7258. 

SUPPLEMENTARY  INFORMATION: 

Background 

When  the  EPA  approved  the  El  Paso 
;noderale  area  PM-10  (particulate 
matter  w  ith  an  aerodyTiamic  diameter 
le.ss  than  or  equal  to  a  nominal  10 
micrometers)  SIP  on  January  18.  1994 
(please  reference  59  FR  2532).  certain 
sections  of  Texas  Regulation  I  were 
incorporated  by  reference  into  the  Texas 
SIP.  One  such  section  was  111.147 
concerning  particulate  control  for  roads. 
-Streets  and  alleys,  the  first  part  reading 
as  follows: 

1 1 1 .147.  Roads.  Streets,  and  Alleys. 

No  person  may  cause,  suffer,  allow,  or 
permit  any  public,  industrial,  commercial,  or 
private  road,  street,  or  alley  to  he  used 
without  taking  at  least  the  following 
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precautions  to  achieve  control  of  dust 
emissions: 

(1)  Application  of  asphalt,  water,  or 
suitable  oil  or  chemicals  on  the  following 
unpaved  surfaces,  except  in  the  City  of  El 
Paso  (El  Paso)  and  the  Fort  Bliss  Military 
Reservation,  except  as  noted  in  Section 
111.141  of  this  title  (relating  to  Geographic 
Areas  of  Application  and  Date  of 
Compliance),  where  the  use  of  paving 
materials  is  the  only  acceptable  method  of 
dust  control,  unless  otherwise  specified: 

(A)  Industrial  Facility  Roadways — all  major 
inplant  roads  and  all  truck  or  other  heavy- 
dutv  vehicle  piathways.  Major  in-plant  roads 
shall  be  defined  as  those  which  are  designed 
to  accommodate  two-way  traffic  and  are  at 
least  30  feet  wide  at  at  least  one  point, 
measuring  the  distance  from  the  edge  of  the 
undistiirlwd  earth  on  either  side  of  the 
established  roadway.  The  Executive  Director, 
with  the  concurrence  of  the  United  States 
Environmental  Protection  Agency,  may  grant 
a  waiver  from  the  requirement  to  pave  an 
industrial  facility  roadway  if  the  owner  of  the 
roadway  demonstrates  that  the  cost  of  paving 
is  economically  unreasonable  compared  to 
other  methods  of  dust  control  specified  in 
subsection  (1)  *   *  * 

On  January  30, 1992,  as  per  section 
111.147(1}(A),  ASARCO  requested  a 
waiver  from  paving  the  slag  haul  road 
and  certain  segments  of  other  low-traffic 
roads  at  its  El  Paso  copper  smelter.  In 
order  for  the  Executive  Director  of  the 
Texns  Natural  Resource  Conservation 
Commission  (TNRCC)  and  the  EPA  to 
grant  the  waiver,  ASARCO  had  to 
adequately  demonstrate  that  the  cost  of 
paving  was  economically  unreasonable 
compared  to  other  methods  of  dust 
control  (i.e.,  the  use  of  water  or  water/ 
chemical  dust  suppressant  mixtures). 

Analysis  of  State  Submission 

A.  Procedural  Background 

The  Clean  Air  Act  (CAA)  requires 
States  to  observe  certain  procedural 
requirements  in  developing 
implementation  plans  for  submission  to 
the  EPA.  Section  110(a)(2)  of  the  CAA 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing  (see  also  section  110(1)  of  the 
CAA).  Also,  the  EPA  must  determine 
whether  a  submittal  is  complete,  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51.  appendix  V.  The  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  the  EPA 
six  months  after  receipt  of  the 
submission. 


After  providing  adequate  notice,  the 
State  of  Texas  held  a  public  hearing  on 
February  18, 1992,  to  entertain  pubUc 
comment  on  Permit  No.  20345  for 
ASARCO  Inc.,  El  Paso.  Following  the 
public  hearing.  Permit  No.  20345  was 
approved  by  the  Texas  Air  Control 
Board  (TACB)  on  May  8. 1992.  Earlier, 
on  January  30,  1992,  ASARCO  requested 
a  waiver  from  paving  certain  industrial 
roadways  at  its  El  Paso  copper  smelter. 
The  TNRCC,  formerly  the  Texas  Air 
Control  Board  (TACB),  adopted  the 
waiver  on  March  9,  1994,  in  a 
Commission  Order.  This  Order  also  sets 
out  an  alternate  particulate  control  plan 
for  certain  unpaved  indu.strial  roads  at 
ASARCO  based  on  Permit  No.  20345. 
The  Order  was  submitted  as  a  SIP 
revision  to  the  EPA  by  cover  letter  from 
the  Governor  dated  March  30,  1994. 

The  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  referenced 
above.  A  letter  dated  May  19. 1994,  was 
forwarded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process. 

B.  Beview  of  ASABCO  Waiver  Bequest 

In  the  March  30, 1994,  SIP  revision 
package  from  the  Governor,  substantial 
documentation  was  provided  showing 
that  the  cost  of  paving  the  slag  haul  road 
and  other  industrial  roadways  at  the  El 
Paso  ASARCO  copper  smelter  was 
indeed  economically  unreasonable 
compared  to  alternate  particulate 
control  methods.  The  EPA  has  reviewed 
ASARCO's  cost  calculations  and  finds 
that  the  calculations  indeed  adequately 
demonstrate  that  the  cost  of  paving  the 
slag  haul  road  and  certain  other 
industrial  vehicle  routes  is 
economically  unreasonable  compared  to 
the  cost  of  using  other  acceptable 
particulate  control  methods  (i.e.  water 
and  chemicals).  In  addition,  the 
alternate  particulate  control  plan 
provides  for  adequate  PM-10  emission 
reductions,  indeed,  more  reductions 
than  paving  would  provide.  Following 
are  summary  tables  of  the  cost 
comparisons  and  PM-10  emission 
reductions:  Slag  Haul  Road: 
Uncontrolled  PM-10  emissions=2.31 
tons/year  (t/y) 


Other  Roads:  Uncontrolled  PM-10 
emissions=9.84  t/y 


Control  method 

Cost/ton  of 
PK^IO 
reduced 

Actual 
PM-10  re- 
ductions 
obtained 

Paving  ". 

Oaity  watering  * 
chemical  spcay  .. 

5199,000 
23,000 

0.94  t/y 
1.62  t/y 

Control  method 


Paving  

Continuous  wetting 
+  chemical  spray 


Cost/ton  of 
P^*-10 
reduced 


542,000 
16,000 


Actual 
PM-10  re- 
ductions 
obtained 


2.19  t/y 
9.84  t/y 


In  conducting  their  analysis,  ASARCO 
u.sed  the  emission  factor  calculations 
from  the  EPA  document  entitled 
"Compilation  of  Air  Pollution  Emission 
Factors  (AP-42)",  and  conducted  on-site 
silt  sampling  from  the  slag  haul  road 
and  four  other  industrial  vehicle  routes. 

In  lieu  of  paving,  ASARCO  will  use 
the  following  as  alternate  particulate 
control  methods  for  the  slag  haul  road 
and  other  applicable  unpaved  roads:  (1) 
Continuous  wetting  using  an  automatic 
sprinkler  system;  or  (2)  daily  watering 
and  twice  weekly  application  of  a 
chemical  oil  spray.  ASARCO  must 
maintain  a  log  record  for  a  two  year 
period  .showing  the  amount  of  water  and 
chemical  applied  daily  for  unpaved 
roads  not  maintained  in  a  continuously 
wetted  condirion.  These  dust  control 
methods  are  described  in  federally 
enforceable  permit  No.  20345,  Special 
Provisions  31  and  33,  and  in  the 
enclosure  to  a  June  8, 1993,  letter  from 
the  TACB  to  the  EPA.  The  June  8,  1993, 
letter  is  being  approved  in  this  action  as 
incorporation  by  reference  material. 

Final  Action 

This  action  approves  a  revision  to  the 
Texas  SIP  to  include  an  alternate 
particulate  control  plan  (in  lieu  of 
paving)  for  certain  industrial  unpaved 
roads  at  the  El  Paso  ASARCO  copper 
smelter.  In  approving  this  alternate 
control  plan,  the  EPA  concurs  with  the 
State  of  Texas  in  granting  a  waiver  from 
certain  industrial  roadway  paving  for 
the  ASARCO  copper  smeiter  in  El  Pdso 
as  per  Texas  Regulation  I, 
§  111.147(1)(A).  The  EPA  concurs  with 
the  Executive  Director  of  the  TNRCC 
that  the  El  Paso  ASARCO  copper 
smelter  has  adequately  demonstrated 
that  the  cost  of  paving  certain  indu.strial 
roadways  is  economically  unreasonable 
compared  to  the  cost  of  other  methods 
of  dust  control  (i.e.,  the  use  of  water  or 
water/chemical  dust  suppressant 
mixtures). 

The  EPA  has  reviewed  these  revisions 
to  the  Texas  SIP  and  is  approving  them 
as  submitted.  The  EPA  is  publishing 
this  action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 


Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  Thus,  this  action  will  be  effective 
November  14, 1994,  unless,  by  October 
17,  1994  notice  is  received  that  adverse 
or  critical  conunents  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  pubUshing  a  subsequent 
document  that  will  withdraw  the  final 
action.  All  public  comments  received 
will  then  be  addressed  in  a  subsequent 
final  rule  based  on  this  action  ser\'ing  as 
a  proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  conunents  are 
received,  the  pubUc  is  advised  that  this 
action  will  be  effective  November  14. 
1994. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  oc 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Miscellaneous 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  etseq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-frtr- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
pojpulations  of  less  than  50.000. 

SIP  approvals  under  section  1 10  and 
subchapter  I.  part  D.  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natiu«  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  versus  U.S.  E.P.A.. 
427  U.S.  246.  256-66  (1976):  42  U.S.C. 
7410(aK2)}. 

Under  section  307(b)(1)  of  the  C.\A, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 


Court  of  Appeals  for  the  appropriate 
circuit  by  November  14, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Executive  Order 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  ofSublects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Texas  was  approved  by  the 
Director  of  thp  Federal  Register  on  July  1 
1982. 

Dated:  August  26, 1994, 
W.B.  Hathaway, 
Acting  Regional  Administrator  (6AI. 

40  CFR  part  52  is  amended  as  follows: 


Region  6.  addressing  the  ASARCO  Inc. 
(El  Paso)  waiver  request  from  TACB 
Regulation  I,  Section  111.147(1)(A), 
including  the  enclosure  entitled 
"Waiver  Provisions  to  Texas  Air  Control 
Board  Regulation  111.147(1)(A)  for 
ASARCO,  Incorporated,  El  Paso 
Account  No.  EE-0007-G." 
(ii)  Additional  material, 
(A)  March  9, 1994.  SIP  narrative 
addressing  the  alternate  particulate 
control  plan  (in  lieu  of  paving)  for 
certain  unpaved  industrial  roadways  at 
the  ASARCO  copper  smelter  in  El  Paso. 

|FR  Doc.  94-22789  Filed  9-14-94:  8:45  am) 
BILUNC  CODE  tit0-6^-f> 


40  CFR  Part  52 

[IN43-2-<644:  FRL-5072-«l 

Approval  and  Promulgation  of 
linptementation  Plan;  Indiana 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule;  withdrawal. 


PART  52-{  AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c){83)  to  read  as 
follows: 

§  52.2270    Ideatification  of  plan. 

•         •         •         •         •  ■ 

(c)*   *   • 

(83^  A  revision  to  the  Texas  SIP  to 
include  an  alternate  particulate  control 
plan  for  certain  unpaved  industrial 
roadways  at  the  ASARCO  copper 
smelter  in  El  Paso,  submitted  by  the 
Governor  by  cover  letter  dated  March 
30. 1994,    ' 

(i)  Incorporation  by  reference. 

(A)  Texas  Natural  Resource 
Conservation  Commission  Order  No. 
94-01,  as  adopted  by  the  Texas  Natural 
Resource  Conservation  Commission  on 
March  9. 1994. 

(B)  TNRCC  Attachment  3  containing 
the  Te.xas  Air  Control  Board  permit 
number  20345  for  the  ASARCO  primary 
copper  smelter  in  El  Paso.  Texas,  issued 
May  11. 1992. 

(C)  TNRCC  Attachment  4  containing 
the  June  8,  1993.  letter  from  Mr.  Troy  W. 
Dalton,  Texas  Air  Control  Board 
(TACB).  to  Mr.  Thomas  Diggs,  U.S.  EPA 


I 


SUMMARY:  On  July  19. 1994  (59  FR 
36700),  the  United  States  Environmental 
Protection  Agency  (USEPA)  approved  a 
revision  to  the  Indiana  State 
Implementation  Plan  (SIP)  for  ozone. 
The  action  approved  Indiana's  1990 
base  year  ozone  precursor  emissions 
inventory  for  Lake  and  Porter  Counties. 
The  emissions  inventory  was  submitted 
by  the  State  of  Indiana  to  satisfy  a 
Federal  requirement  that  States 
containing  ozone  nonattainment  areas 
submit  inventories  of  actual  ozone 
precursor  emissions.  The  USEPA  is 
»withdravving  this  final  rule  due  to  the 
adverse  comments  received  on  this 
action.  In  a  subsequent  final  rule 
USEPA  will  summarize  and  respond  to 
the  conunents  received  and  announce 
final  rulemaking  action  on  this 
requested  Indiana  SIP  revision. 
EFFECTIVE  DATE:  September  15.  1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Branch.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Environmental  Scientist. 
Regulation  Development  Section. 
Regulation  Development  Branch  (AR- 
18J).  U.S.  Environmental  Protection 
Agency.  Region  5,  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 
Telephone:  (312)  886-6057 
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List  of  Subject  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons,  Nitrogen  dioxide,  Ozone, 
Volatile  organic  compounds. 

Dated:  September  1, 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
|FR  Doc.  94-22867  Filed  9-14-94;  8:45  ami 
BILUNG  CODE  6660-SO-P 


40  CFR  Part  60 
[FRL-5072-71 

Standards  of  Performance  for  New 
Stationary  Sources:  Delegation  of 
Auttiority  to  the  State  of  Washington 
and  Six  Local  Air  Authorities 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Delegation- of  Authority. 

summary:  Section  11 1(c)  of  the  Clean 
Air  Act  permits  EPA  to  delegate  to  the 
states  the  authority  to  implement  and 
enforce  the  standards  set  out  in  40  CFR 
part  60,  Standards  of  Performance  for 
New  Stationary  Sources  (NSPS).  On 
April  5. 1994,  the  Director  of  the 
Washington  Department  of  Ecology 
(VVDOE)  submitted  to  the  EPA  Regional 
Office  a  request  for  delegation  of 
authority  to  the  VVDOE  and  six  local  air 
pollution  control  authorities.  Included 
in  that  request  was  a  copy  of  the  VVDOE 
regulations  which  adopt  by  reference 
the  federal  emission  standards  and 
testing  procedures  set  forth  in  40  CFR 
part  60  as  in  effect  on  January  1,  1993, 
with  certain  exceptions. 
EFFECTIVE  DATE:  August  25,  1994. 
ADDRESSES:  Materials  in  support  of  this 
delegation  may  be  examined  during 
normal  business  hours  at  the  following 
location:  Air  Programs  Branch, 
Environmental  Protection  Agency,  1200 
Sixth  Avenue  AT-082,  Seattle, 
Washington  98101. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Keenan,  Air  Programs  Branch  AT-082, 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101.  Telephone:  (206)  553-1817. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  11 1  of  the  Clean  Air  Act  as 
amended,  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
has  promulgated  regulations 
establishing  standards  of  performance 
for  new  stationary  sources  (NSPS). 
Section  111(c)  directs  the  Administrator 
to  delegate  his  or  her  authority  to 
implement  and  enforce  NSPS  to  any 
State  which  has  submitted  adequate 
procedures.  Nevertheless,  the 


Administrator  retains  concurrent 
authority  to  implement  and  enforce  the 
standards  following  delegation  of 
authority  to  the  State. 

On  April  5, 1994,  the  Director  of  the 
Washington  Department  of  Ecology 
(WDOE)  submitted  to  the  EPA  Regional 
Office  a  request  for  delegation  of 
authority  to  the  WDOE  and  six  local  air 
pollution  control  authorities.  Included 
in  that  request  was  a  copy  of  the  WDOE 
regulations  which  adopt  by  reference 
the  federal  emission  standards  and 
testing  procedures  set  forth  in  40  CFR 
part  60  as  in  effect  on  January  1, 1993, 
with  certain  exceptions. 

After  a  thorougn  review  of  the 
request,  the  Director  of  the  Air  and 
Toxics  Division  has  determined  that  for 
the  source  categories  set  forth  in  the 
below  letter  to  the  Director,  delegation 
is  appropriate,  subject  to  the  conditions 
set  forth  in  paragraphs  1  through  13  of 
that  letter.  Therefore,  pursuant  to  the 
authority  delegated  to  him  by  the 
Regional  Administrator,  the  Air  and 
Toxics  Division  Director  notified  the 
Director  of  WDOE,  that  authority  to 
implement  and  enforce  the  New  Source 
Performance  Standards  in  effect  on 
January  1, 1993,  was  delegated  to  the 
VVDOE  and  the  local  authorities. 

Effective  immediately,  all  reports 
required  pursuant  to  the  standards  of 
performance  for  new  stationary  sources 
listed  40  CFR  60.4(b)(WW)  as  indicated 
in  the  this  letter  should  be  submitted  to 
the  appropriate  state  or  local  authority, 
as  appropriate,  at  the  following 
addresses: 

Washington  Department  of  Ecology,  Post 

Ofnce  Box  47600.  Olympia,  VVA  98504. 
Benton-Franklin  Counties  Clean  Air 

Authority  (BFCCAA),  650  Gforge 
■#     Washington  Way,  Richland.  WA  99352. 
Northwest  Air  Pollution  Authority 

(NWAPA),  302  Pine  Street  #207'.  Mt. 

Vernon,  WA  98273-3852. 
Olympic  Air  Pollution  Control  Authority 

(OAPCA),  909  Sleater-Kinney  Rd.  .SE.'Suite 

l.Lacey,  WA98503. 
Puget  Sound  Air  Pollution  Control  Authority 

(PSAPCA).  110  Union  Street,  Suite  500, 

Seattle,  WA  98101. 
Southwest  Air  Pollution  Control  Authority 

(SWAPCA).  1308  N.E.  134th  Street.  Suite 

D,  Vancouver,  WA  98685-2747. 
Spokane  County  Air  Pollution  Control 

Authority  (SCAPCA),  West  1101  College 

Avenue,  Health  Building,  Room  403, 

Spokane.  WA  99201. 

The  notification  letter  is  as  follows: 

Mary  Riveland,  Director,  Washington 
Department  of  Ecology,  Post  Office  Box 
47600,  PV-11,  Olympia,  VVA  98504-7600 
Dear  Ms.  Riveland: 

This  letter  is  in  response  to  the  April  5, 
1994,  request  on  behalf  of  the  Washington 
Department  of  Ecology  (VVDOE)  for 
delegation  of  authority  for  implementation 


and  enforcement  of  the  Standards  of 
Performance  for  Stationary  Sources  (NSPS) 
promulgated  by  EPA  prior  to  )uly  1, 1993  to 
WDOE  and  subdelegation  to  each  of  six  local 
air  pollution  control  authorities.  The  local 
authorities  covered  in  this  delegation  are  as 
follows:  Benton-Franklin  Counties  Gean  Air 
Authority  (BFCCAA),  Northwest  Air 
Pollution  Authority  (NWAPA),  Olympic  Air 
Pollution  Control  Authority  (OAPCA),  Puget 
Sound  Air  Pollution  Control  Authority 
(PSAPCA),  Southwest  Air  Pollution  Control 
Authority  (SWAPCA).  and  Spokane  County 
Air  Pollution  Control  Authority  (SCAPCAJ. 

The  Environmental  Protection  Agency 
(EPA)  has  determined  that  Chapter  70.94  of 
the  Revised  Code  of  Washington  (RCW)  and 
Chapter  173-400  of  the  Washington 
Administrative  Code  (WAC)  generally 
provide  for  an  adequate  and  effective 
procedure  for  implementation  and 
enforcement  of  the  NSPS  by  the  State  of 
WDOE  and  the  local  authorities.  While  the 
request  is  for  delegation  for  the  NSPS 
promulgated  prior  to  July  1. 1993.  WAC  73- 
400-115  adopts  40  CFR  Part  60  as  in  effect 
on  January  1, 1993.  Accordingly,  EPA  hereby 
delegates  to  the  WDOE  and  each  of  the  six 
local  authorities  listed  above,  subject  to  the 
conditions  set  forth  in  paragraphs  1  through 
13,  the  authority  for  implementation  and 
enforcement  of  the  standards  of  performanc*; 
for  new  stationary  sources  promulgated  in  40 
CFR  Part  60  prior  to  January  1, 1993. 
specifically.  Subparts  A,  D,  Da,  Db,  Dc,  E,  Ea. 
F.  G,  H.  1,  J,  K,  Ka,  Kb,  L,  M,  N.  Na,  O,  P, 
Q,  R.  S,  T,  U.  V,  W.  X,  Y,  Z,  AA.  AAa,  BB, 
CC,  DD,  EE,  GG,  HH,  KK.  LL,  MM,  NN,  PP, 
QQ.  RR.  SS,  TT.  UU,  W.  WW.  XX,  AAA. 
BBB,  DDD,  FFF,  GGG,  HHH.  Ill,  JJJ,  KKK, 
LLL.  NNN,  OOO,  PPP,  QQQ,  SSS,  TIT,  UUIJ, 
and  VVV. 

This  Delegation  is  based  upon  the 
following  conditions: 

1.  Enforcement  of  the  NSPS  in  the  .State 
will  be  the  primary  responsibility  of  WDOE 
and  each  of  the  local  authorities.  EPA  may. 
as  appropriate,  exercise  its  concurrent 
enforcement  authority  pursuant  to  section 

1 1 3  of  the  Clean  Air  Act  as  amended ,  with 
respect  to  sources  which  are  subject  to  the 
NSPS. 

2.  If  the  Regional  Administrator  determines 
that  a  State  or  local  authority  procedure  for 
enforcing  or  implementing  the  NSPS  is 
inadequate,  or  is  not  being  effectively  carried 
out,  this  delegation  may  be  revoked  in  whole 
or  part.  Any  such  revocation  shall  be 
effective  as  of  the  date  specified  in  a  Notice 
of  Revocation. 

3.  The  Regional  Administrator  of  Region  10 
delegates  his  authority  to  implement  and 
enforce  the  NSPS  to  local  air  pollution 
control  authorities  in  the  State  of 
Washington.  The  WDOE  does  not  have  the 
authority  to  delegate  this  authority. 

4.  A  new  request  for  delegation  will  be 
required  for  any  standards  not  included  in 
this  delegation,  including  any  standards 
which  are  promulgated  or  revised  after 
January  1, 1993.  Implementation  and 
enforcement  of  new  or  revised  standards 
remains  the  responsibility  of  EPA  until  such 
time  as  WAC  173-400  is  revised  and 
submitted  along  with  a  new  delegation 
request  and  such  request  is  approved  by  EP.'X. 


Federal  Register  /  Vol.  59,  No.  178  /  Thursday,  September  15.  1994  /  Rules  and  Regulations  47265 


Acceptance  of  this  delegation  of  NSPS  does 
not  SDOimit  the  WDOE  or  any  local  authority 
to  request  or  accept  delegation  of  future 
standards  and  requirements. 

5.  The  Compliance  Assurance  Agreement 
for  Air  between  WDOE  and  EPA  remains  in 
effect  and  clearly  defines  roles  and 
responsibilities  including  timely  and 
appropriate  (T&A)  enforcement  response  and 
maintenance  of  the  AIRS  Facility  Subsystem. 

6.  WDOE  and  EPA  will  develop  a  system 
of  communication  sufficient  to  guarantee  that 
each  office  is  always  fully  informed  and 
current  regarding  compliance  status  of  the 
subject  sources  and  interpretation  of  the 
regulations  including  those  sources  in  the 
jurisdiction  of  a  local  authority. 

7.  WDOE  or  each  local  authority,  as 
appropriate,  will  either  input  into  the  AIRS 
Facility  Subsystem,  or  provide  EPA  with  a 
written  copy  of  a  source's  notifications  of; 

a.  Commencement  of  construction,  or 
.reconstruction; 

b.  Anticipated  and  actual  startup: 

c.  Any  physical  change  to  an  existing 
facility  which  may  increase  the  emission  rate 
of  any  air  pollutant  to  which  the  standard 
applies; 

d.  The  date  upon  which  demonstration  of 
the  continuous  emissions  monitoring  system 
performance  commences  in  accordance  with 
40  CFR  60.13(c); 

e.  Continuous  opacity  monitoring  system 
data  results  will  be  used  to  determine 
compliance  with  the  applicable  opacity 
standard  during  a  pierformance  test  required 
by  40  CFR  60.8  in  lieu  of  Method  9 
observation  data  as  allowed  bv  40  CFR " 
60.11(e)(5):  and. 

{.  Performance  testing. 

8.  WDOE  or  each  local  authority,  as 
appropriate,  will  either  electronically  update 
the  PC-CEMS  database  system  on  at  least  a 
quarterly  basis,  or  provide  EPA  with  a 
written  copy  of  a  source's  excess  emissions 
reports  and/or  summary  reports. 

9.  VVDOE  and  each  local  authority  will 
require  affected  facilities  to  utilize  the 
methods  specified  in  40  CFR  part  60  in 
performing  source  tests  pursuant  to  the 
regulations.  NSPS  regulations  require 
performance  testing  of  all  affected  facilities 
(40  CFR  608). 

10.  This  delegation  is  also  subject  to  all 
EPA  policy  guidance  and  determinations 
issued  pursuant  to  40  CFR  Part  60. 

11.  Specification  or  approval  of  minor 
changes  in  testing  and  monitoring  methods, 
procedures  and  equipment  are  delegated  to 
VVDOE  and  each  local  authority.  Minor 
changes  are  defined  as  ones  that  do  not  affect 
the  stringency  of  the  emission  limitation  or 
standard,  are  site  specific,  and  have  no 
national  significance.  Examples  of  minor 
changes  include  selecting  alternative  sample 


traverse  points  to  avoid  interference  from  an 
obstruction  in  the  stack,  adding  one  or  more 
moisture  collection  impingers  to  a  particulate 
sampling  train  for  a  high  moisture  situation, 
and  extending  the  sampling  time  to  increase 
sensitivity  of  a  wet  chemistry  test  method. 
Specification  and  approval  of  non-minor 
changes,  equivalent  methods,  alternative 
methods,  and  shorter  sampling  times/smaller 
volumes  are  not  delegated  to  VVDOE  or  any 
local  authority,  but  remain  the  responsibility 
of  the  Assistant  Administrator  for  Air  and 
Radiation  or  his  designee,  as  detailed  in 
Section  7-14  of  the  EPA  Delegations  Manual. 

12.  This  delegation  does  not  cover  sources 
under  the  jurisdiction  of  the  State  of 
Washington  Energy  Facility  Site  Evaluation 
Council  (EFSEC). 

13.  This  delegation  does  not  apply  to  anv 
section  of  40  CFR  part  60  that  specifically 
indicates  that  the  authority  may  not  he 
delegated  to  the  state. 

A  notice  announcing  this  delegation  will 
be  published  in  the  Federal  Register  in  the 
near  future.  The  notice  will  state  effective 
immediately,  all  reports  required  pursuant  to 
the  federal  NSPS  from  sources  located  in  the 
State  should  be  submitted  to  WDOE  or  the 
appropriate  local  authority.  Any  reports 
which  are  received  in  this  office  between 
todays  date  and  the  date  of  publication  in  the 
Federal  Register  will  be  forwarded  to  WDOE. 

Since  this  delegation  is  effective 
immediately,  there  is  no  requirement  that 
VVDOE  or  any  of  the  local  authorities  notify 
EPA  of  its  acceptance.  Unless  EPA  receives 
from  written  notice  of  objections  within  10 
days  of  the  date  of  receipt  of  this  letter. 
VViXDE  and  each  of  the  local  authorities  will 
be  deemed  to  have  accepted  all  the  terms  of 
the  delegation. 

Sincerely  yours. 
Jim  McCormick, 
Director,  Airand  ToxiesJJivision. 

cc:  Benton-Franklin  Counties  Clean  Air 

Authority 
Northwest  Air  Pollution  Authority 
Olympic  Air  Pollution  Control  Authority 
Puget  Sound  Air  Pollution  Control 

Authority 
Southwest  Air  Pollution  Control  Authority 
Spokane  County  Air  Pollution  Control 

Authority 

This  action  is  issued  under  the 
authority  of  section  111  of  the  Clean  Air 
Act.  as  amended,  42  U.S.C.  7411(c). 

Dated;  August  25. 1994. 
Phillip  G.  Millain, 

Acting  Director.  Airand  Toxics  Division. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control.  Aluminum, 


Ammonium  sulfate  plants.  Cement 
industry,  Coal,  Cooper,  Electric  power 
plants,  Glass  and  glass  products.  Grains, 
Intergovernmental  relations.  Iron,  Lead. 
Metals,  Motor  vehicles.  Nitric  acid 
plants.  Paper  and  paper  products 
industry,  Petroleum.  Phosphate.  Sewage 
disposal,  Steel  sulfuric  acid  plants. 
Waste  treatment  and  disposal.  Zinc. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  60  is  amended  as 
follows: 

PART  60— [Aft^ENDED] 

1.  The  authority  cite  continues  to  read 
as  follows: 

Authority:  42  U.S.C  7401 -7601  q. 

2.  Section  60.4  paragraph  (b)  is 
amended  by  revising  paragraph  (WW)  to 
read  as  follows; 

§60.4    Address. 


(b)  •   *   • 

(WVV)(i)  Washington;  Washington 
Department  of  Ecology,  Post  Office  Box 
47600,  Olympia,  WA  '98504. 

(ii)  Benton-Franklin  Counties  Clean 
Air  Authority  (BFCCAA).  650  George 
Washington  Way.  Richland.  VVA  99352. 

(iii)  Northwest  Air  Pollution 
Authority  (NWAPA),  302  Pine  Street. 
#207,  Mt.  Vernon.  VVA  98273-3852. 

(iv)  Olympic  Air  Pollution  Control 
Authority  (OAPCA).  909  Sleater-Kinney 
Rd.  SE  -  Suite  1.  Lacey.  VVA  98503. 

(v)  Puget  Sound  Air  Pollution  Control 
Authority  (PSAPCA).  110  Union  Street. 
Suite  500,  Seattle,  WA  98101. 

(vi)  Southwest  Air  Pollution  Control 
Authority  (SWAPCA),  1308  N.E.  134th 
Street.  Suite  D.  Vancouver,  WA  98685- 
2747. 

(vii)  Spokane  County  Air  Pollution 
Control  Authority  (SCAPCA),  West  1101 
College  Avenue,  Health  Building.  Room 
403,  Spokane,  WA  99201. 

(viii)  [Reservedl. 

(ix)  The  following  is  a  table  indicating 
the  delegation  status  of  the  New  Source 
Performance  Standards  for  the  State  of 
Washington. 


Delegation  of  Authority— New  Source  Performance  Standards  State  of  Washington 


Subpart 

Description 

WDOE' 

BFCCAA^ 

NWAPCA  3 

OAPCA  * 

PSAPCA ' 

SWAPCA'- 

SCAPCA' 

A 

Genera)  Provisions 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
0V01.'93 

01/01/93 

D  

Da    

Fossil-Fuel-Fired  Steam 
Generators. 

Electric  Utility  Steam  Gener- 
ating Units. 
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S«jhpart 

Descnption 

WDOE' 

BFCCAAJ 

NWAPCAJ 

OAPCA* 

PSAPCAs 

SWAPCA' 

SCAPCA^ 

Db  _ 

IndustriaJ-CofTHTierciaJ-lnstitu- 
tional    Steam    Generating 
Unrts. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

DC -.... 

Small  Industrial-Commefcial- 
Instrtutkjnal  Steam  Gener- 
ating Units. 

01/01/93 

01/01/93 

01V01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

E 

Incinerators 

01/01/93 

01/01/93 

01/01/93 

-    01/01/93 

01/Q1/93 

.  01/01/93 

01/01/93 

Ea  .„ 

Municipal  Waste  Combustion 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

F 

Portland  Cement  Plants 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

G  

Nitric  Acid  Plants _.... 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

H  

Sulfuric  Acid  Plants 

01/01/93 

01/01/93 

01A)1/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

1  

AsphaK  Concrete  Plants 

Petroieum  Refineries 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

J  

01/01/93 

01A)1/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

K 

Petroteum     Liquid    Storage 
Vessels  6/11/73-5/19/78. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01''93 

Ka 

Petroleum     Liqiiid    Storage 
Vessels   After    5/18/78-7/ 
23/84. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

Kb 

Volatile  Organic  Liquid  Stor- 
age Vessels  After  7/2a'84. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

L  

Secondary  Lead  Smelters  .... 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

M  

Brass  &  Bronze  Ingot  Pro- 
duction Plants. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

N  

Iron  &  Steel  Plants:  BOPF 
Particulate. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

Na  

Iron  &  Steel  Prants:  BOPF. 
Hot    Metal    &    Skimming 
Stations. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

O 

Sewage  Treatment  Plants  .... 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

P  ...„ 

Pnmary  Copper  Smelters 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

Q 

Primary  ZirK  Smelters 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

R  

Primary  Lead  Smelters 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

S 

Primary  Aluminum  Reduction 
Plants. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

t _.... 

Wet     Process     Pfwsphoric 
Acid  Plants. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

0lrt)1/93 

U  „ „. 

Superphosptioric  /\cid  Plants 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

V 

Diammonium         Ptiosphate 
Plants. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01^/01/93 

01/01/93 

W 

Triple            Superphosphate 
Plants. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01('93 

X 

Granular                        Triple 
Superphosphate     Storage 
Facilities. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

Y 

Coal  Preparation  Plants  

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

Z 

Ferroalloy  Production  Fac»- 

ties. 
Steel  Plant  Electric  Arc  Fur- 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

AA  

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01<'93 

01/01/93 

01/01/93 

naces  10/21. 74-8/1 7/83. 

AAa  

Steel  Plant  Electric  Arc  Fur- 
naces    4     Argon-Oxygen 
Decartiurizalion      Vessels 
after  8/7/83. 

-     01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

83  

Kraft  Pulp  Mills  

01/01/93 

01/01/93 

01/01/93 

0t/01.'93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

CO 

Glass  Manufacturing  Plants  . 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

DO 

Grain  Elevators 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/03 

01/01/93 
01/01/93 

EE :.._ 

Surlace    Coating    of    MetaJ 

01/01/93 

oi/ot-gs 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

Furniture. 

GO  

StatSonary  Gas  Tuttnes  

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

HH  

Lime  Manufacturing  Plants  ... 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

KK 

Lead-Acid  Battery  Manulac- 
turirtg  Plant. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

LL  " 

Metallic   Mineral   Proceissing 
Plants. 

nt/01  ."OS 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

MM  

Automobile    &     Light    Duty 
Truck  Surface  Coating  Op>- 
erations. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

Ot/01/93 

01/01/93 

NN  

Phosphate  Rock  Plants 

01/01/93 

OI/OI/^S 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

PP  

Ammonium  Sulfate  Manufac- 
ture. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

/    rvuies   ai 

lu  Reguiaii 

ons  4/2b7 

Delegation  of  Authority— 

-New  Source  Performance  Standards  State 

OF  Washington— Continued 

Subpart 

Descnption 

WDOE' 

BFCCAAJ 

NWAPCAJ 

OAPCA* 

PSAPCA  5 

SWAPCA* 

SCAPCA  ■> 

QQ  

Graphic  Arts  Industry:  Putili- 
cation  Rotogravure  Print- 
ing. 

Pressure  Sensitive  Tape  & 
Latjel  Surface  Coating  Op- 
erations. 

Industrial  Surface  Coating: 
Large  Appliances. 

Metal  Coil  Surface  Coating  .. 

Asphalt  Processing  &  As- 
phalt Roofing  Manufac- 
turer. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

RR  

SS  

tt 

01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

UU 

01/01/93 

01/01/93 

vv  ■ 

SOCMI     Equipment     Leaks 
(VOC). 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01 '01/93 

WW  

Beverage  Can  Surface  Coat- 
ing Operations. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

XX  _.. 

AAA  

BBB  

DDD  

Bulk  Gasoline  Terminals  

Residential  Wood  Heaters  ... 
Rubber  Tire  Manufacturing  .. 
Polymer    Manufacturing    In- 
dustry (VOC). 

01/01/93 
01/01/93 
01/01/93 
01/01/93 

01/01/93 
01/01/93 
01/01/93 
01/01/93 

01/01/93 
01/01/93 
01/01/93 
01/01/93 

01/01/93 
01/01/93 
01/01/93 
01/01/93 

01/01/93 
01/01/93 
01/01/93 
01/01/93 

01/01/93 
01/01/93 
01/01/93 
01/01/93 

01/01/93 
01/01/93 
01/01/93 
01/01/83 

FFF  

Flexible  Vinyl  and  Urethane 
Coating  and  Printing. 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

GGG 

hhh  

Equipment  Leaks  of  VOC  in 
Petroleum  Refineries. 

Synthetic  Fiber  Production 
Facilities. 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 

oi/oi-gs 

Ill 

VOC  Emissions  from  SOCMI 
Air  Oxidation  Unit  Proc- 
esses. 

Petroleum  Dry  Cleaners 

VOC  Emissions  from  On- 
shore Natural  Gas  Produc- 
tion. 

Onshore  Natural  Gas  Pro- 
duction (S02). 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

JJJ 

KKK  

01/01/93 

01/01/93 
01/01/93 

LLL  

01/01.'93 

01/01/93 

01/01/93 

01/01/93 

01/01/93 

01/01 -•93 

01 '01/93 

NNN  

ooo 

VOC  Emissions  from  SOCMI 
Distillation  Facilities. 

Nonmetallic  Mineral  Process- 
ing Plants. 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01, 93 

01/01/93 

PPP 

ooo 

SSS  

Wool  Fiberglass  Insulation 
Manufacturing  Plants. 

VOC  Emisskjns  from  Petro- 
leum Refinery  Wastewater 
Systems. 

Magnetic  Tape  Coaling  Fa- 
cilities. 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01/01/93 

01/01/93 
01/01/93 

01.01/93 

01/01/93 
01/01/93 

01/01/93 

TTT  

UUU  

Surface  Coating  of  Plastic 
Parts  for  Business  -Ma- 
chines. 

Calciners  &  Dryers  In  Min- 
eral Industries. 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01/01/93 
01/01/93 

01 01 '23 

01/01 -gs 

VVV  

Polymeric  Coating   of   Sup- 
port Substrates  Facilities. 

01/01/93 

01/01/93 

01/01. '93 

01/01/93 

01/01/93 

01/01/93 

01/01  93 

i  BFCCAA— Benton  Franklin  Counties  Clean  Air  Authority 
'  NWAPCA— Northwest  Air  Pollution  Control  Authority 
■•OAPCA— Olympic  Air  Pollution  Control  Authority. 
*  PSAPCA— Puget  Sound  Air  Pollution  Control  Agency. 
'•SWAPCA— Southwest  Air  Pollution  Control  Authority. 
'  SCAPCA— Spokane  County  Air  Pollution  Control  Authority. 


JMI 
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(FR  Doc  94-22858  Filed  9-14-94;  8:45  am) 

BILUNGCOOE  65«0-«e-P 

GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-72 

RIN  Number  309O-AF3a 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals  and  Other  Non-Profit 
Organizations 

AGENCY:  General  Services 
Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  action  adopts  Office  of 
Management  and  Budget  (0MB) 
Circular  A-110  establishing  consistency 
and  uniformity  among  Federal  agencies 
in  the  administration  of  grants  and 
agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations. 

OMB  issued  Circular  A-110  in  1976 
and,  except  for  a  minor  revision  in 
February  1987,  the  Circular  contains  its 
original  provisions.  To  update  the 
Qrcular,  OMB  established  an 
interagency  task  force  to  review  the 
Circular.  The  task  force  solicited 
suggestions  for  changes  to  the  Circular 
firom  university  groups,  non-profit 
organizations  and  other  interested 
parties  and  compared,  for  consistency, 
the  provisions  of  similar  provisions 
applied  to  State  and  local  governments. 
This  regulation  reflects  the  results  of 
these  efforts. 

EFFECTIVE  DATE:  September  15,  1994. 
FOR  FURTHER  INFORMA-nON  CONTACT:  John 
P.  Dyer,  General  Services 
Administration,  Public  Buildings 
Service.  Office  of  Procurement,  18th  and 
F  Streets,  NVV.,  J?oom  7316,  Washington, 
DC  20405.  Telephone:  (202)  501-0907 
Extension  46. 

SUPPLEMENTARY  INFORMATION:  With  this 
final  rule,  the  General  Services 
Administration  adopts  rules  and  - 
regulations  governing  the 
administration  and  use  of  grants  and 
cooperative  agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit  _ 
Organizations.  This  final  rule 
establishes  consistency  and  uniformity 
with  other  Federal  agencies  in  the 
employment  and  management  of  grants 
and  coojjerative  agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations.  There  are  no  deviations 
or  differences  between  the  model 


regulation  promulgated  by  the  Office  of 
Management  and  Budget,  on  November 
29, 1993,  and  these  General  Services 
Administration  regulations  governing 
the  same. 

The  General  Services  Administration 
(GSA)  has  determined  that  this  rule  is 
not  a  significant  action  for  the  purposes 
of  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  General  Services  Administration 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  their  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.). 

Note:  For  additional  information,  see 
related  documents  published  at  57  FR  39018, 
August  27. 1992.  and  58  FR  62992,  November 
29, 1993. 

List  of  Subjects  in  41  CFR  Part  105-72 

Accounting.  Administrative  practice 
and  procedures.  Grant  programs,  Grants 
administration.  Insurance.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  Part  105-72  is  added 
as  follows: 

PART  105-72— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  AGREEMENTS 
WITH  INSTITUTIONS  OF  HIGHER 
EDUCATION.  HOSPITALS,  AND 
OTHER  NON-PROFrr  ORGANIZATIONS 

Subpart  105-72.1 — General 

105-72.100  Purpose. 

105-72.101  Definitions. 

105-72.102  Effect  on  other  issuances. 

105-72.103  Deviations. 

105-72.104  Subawards. 

Subpart  105-72.2 — Pre- A  ward 
Requirements 

105-72.200    Purpose. 
105-72.201    Pre-award  policies. 
105-72.202    Fomis  for  applying  for  Federal 

assistance. 
105-72.203    Debarment  and  suspension. 
105-72.204    Special  award  conditions. 
105-72.205    Metric  system  of  measurement. 
105-72.206    Resource  Conservation  and 

Recovery  Act. 
105-72.207    Certifications  and 

representations. 

Subpart  105-72.30— Post-Award 
Requirements/Financial  and  Program 
Management 

105-72.300    Purpose  of  financial  and 

program  management. 
105-72.301    Standards  for  financial 

mana'^.;ir<jnt  systems.       ^     ■   - 
105-72.30?    Piyment.  '-       ... 

105-72.303    CxisX  sharing  or  matching. 
105-72.304    Program  income. 
105-72.305    i^cvision  of  budget  and  program 

plans. 
105-72.306    Non-Federal  audits. 


105-72.307    Allowable  costs. 

105-72.308    Period  of  availability  of  funds. 

Subpart  105-72.40— Pos^  Award 
Requirements/Property  Standards 

105-72.400    Purpose  of  property  standards. 
105-72.401    Insurance  coverage. 
105-72.402    Real  property. 
105-72.403    Federally-owned  and  exempt 

property. 
105-72.404    Equipment 
105-72.405    Supplies  and  other  expendable 

property. 
105-72.406    Intangible  property. 
105-72.407    Property  trust  relationship. 

Subpart  105-72.50— Post-Award 
Requirements/Procurement  Standards 

105-72.500  Purpose  of  procurement 

standards. 

105-72.501  Recipient  responsibilities. 

105-72.502  Codes  of  conduct 

105-72.503  Competition. 

105-72.504  Procurement  procedures. 

105-72.505  Cost  and  price  analysis. 

1 05-7  2 .  506  Procurement  records. 

105-72.507  Contract  administration. 

105-72.508  Contract  provisions. 

Subpart  105-72.60-Post- Award 
Requirements/Reports  ar>d  Records 

105-72.600    Purpose  of  reports  and  records. 
105-72.601    Monitoring  and  reporting 

program  performance. 
105-72.602    Financial  reporting. 
105-72.603    Retention  and  access 

requirements  for  records. 

Subpart  105-72.70— Post-Award 
Requirements/TermirtaUon  and 
Enforcement 

105-72.700    Purpose  of  termination  and 

enforcement. 
105-72.701    Termination. 
105-72.702    Enforcement. 

Subpart  105-72.80— After-the-Award 
Requirements 

105-72.800    Purpose. 
105-72.801    Closeout  procedures. 
105-72.802    Subsequent  adjustments  and 

continuing  res{K)nsibilities. 
105-72.803    Collection  of  amounts  due. 

Appendix  A  to  Part  105-72 — Contract 
Provisions 

Authority:  40  U.S.C.  486(c). 

Subpart  105-72.1— General 

§105-72.100    Purpose. 

This  part  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  agreements  awarded  to 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations.  Federal  awarding 
agencies  shall  not  impose  additional  or 
inconsistent  requirements,  except  as 
provided  in  §  105-72.103,  and  §  105- 
72.204  or  unless  specifically  required  by 
Federal  statute  or  executive  order.  Non- 
profit organizations  that  implement 
Federal  programs  for  the  States  are  also 
subject  to  State  requirements. 


§10^-72.101    DefinWons. 

(a)  Accrued  expenditures  means  the 
charges  incurred  by  tlie  recipient  during 
a  given  period  requiring  the  provision  of 
funds  for: 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees. 
t:ontractors.  subrecipients,  and  other 
payees;  and 

(3)  other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

(b)  Accrued  income  means  the  sum  of: 

(1)  Earnings  during  a  given  period 
from 

(i)  Ser\ices  performed  by  the 
recipient,  and 

(ii)  Goods  and  other  tangible  property 
delivered  to  purchasers,  and 

(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  current  .services 
or  performance  is  required  by  the 
ret:ipient. 

(c)  Acquisition  cost  of  equipment 
means  the  net  invoice  price  of  the 
e<jnipmt>nt.  including  the  cost  of 
modifications,  attachments,  accessories, 
or  auxiliary  apparatus  necessary  to 
niake  the  property  usable  for  the 
purpose  for  which  it  was  acquired. 
Other  charges,  such  as  the  cost  of 
installation,  transportation,  taxes,  duty 
or  protective  in-transit  insurancR.  shall 
he  included  or  excluded  from  the  unit 
nrquisition  cost  in  accordance  with  the 
recipient's  regular  av  counting  practices. 

(d)  Advance  means  a  payment  made 
by  Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  st  hedules.  • 

(e)  Award  means  financial  assistance 
that  provides  sappo.-t  orstinuiiation  to 
accompli.sh  a  public  purpose.  Awards 
include  grants  and  other  agrertments  in 
the  form  of  money  or  property  in  lieu  - 
of  money,  by  the  Fedc.ral  Government  to 
aji  eligible  recipient.  The  term  does  not 
include:  technical  assistance,  which 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans, 
loan  guarantees,  interest  subsidies,  or 
insurance;  direct  payments  of  any  kind 
to  individuals;  and.contracts  which  are 
required  to  be  entered  into  and 
administered  under  procurement  laws 
and  regulations. 

(0  Cash  contributions  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

(g)  Closeout  means  the  process  by 
which  a  Federal  awarding  agency 
determines  that  all  applicable 
administrative  actions  and  all  required 
work  of  the  award  have  been  completed 


by  the  recipient  and  Federal  awarding 
agency. 

(h)  Contract  means  a  procurement 
contract  under  an  award  or  subaward. 
and  a  procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract, 
(i)  Cost  sharing  or  matching  means 
that  portion  of  project  or  program  costs 
not  borne  by  the  Federal  Government. 

(j)  Date  of  completion  means  the  date 
on  which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
sponsorship  ends. 

(k)  Disallowed  costs  means  those 
charges  to  an  award  that  the  Federal 
awarding  agency  determines  to  be 
unallowable,  ui  accordance  with  the 
applicable  Federal  cost  principles  or 
other  terms  and  conditions  contained  in 
the  award. 

(1)  Equipment  means  tangible 
nonexpendable  personal  property 
including  exempt  property  charged 
directly  to  the  award  having  a  useful  life 
of  more  than  one  year  and  an 
acquisition  cost -of  $5000  or  more  per 
unit.  However,  consistent  wtth  recipient 
.  policy,  lower  limits  may  be  established, 
(m)  Excess  property  means  property 
under  the  control  of  ai\y  Federal     . 
awarding  agency  that,  as  determined  by 
the  head  thereof,  is  no  longer  required 
for  its  needs  or  the  discharge  of  its 
respojisihilities. 

(n)  E.\empt  property  means  tangible 
personal  prope.'-ty  acqui.-nd  in  whole  of 
in  part  with  Federal  funds,  whe.re  the 
Federal  awarding  agency  has  statutory 
authority  to  vest  title  in.the  recipient 
without  further  obligation  to  the  Fed,.'ra! 
C-ovemment.  .\n  example  of  exempt 
property  authority  is  contained  in  the 
Federal  Grant  and  Coopermive 
.Agreement  Act  (31  U.S.C.  630fi).  for 
property  aj;quired  under  an  award  to 
conduct  basic  or  applied  research  by  a 
lion-profit  institution  of  higher 
education  or  non-profit  organization 
who.^a  principal  purpose  is  conducting 
scientific  research. 

lo)  Federal  awarding  agency  means 
the  Federal  agency  that  provides  an 
award  to  the  recipient. 

(p)  Federal  funds  authorized  means 
the  total  amount  of  Federal  funds 
obligated  by  the  Federal  Government  for 
use  by  the  recipient.  This  amount  may 
include  any  authorized  carryover  of 
unobligated  funds  from  prior  funding 
periods  when  permitted  by  agency 
regulations  or  agency  implementing, 
instrurtions. 

(q)  Federal  share  of  real  prop)erty. 
equipment,  or  supplies  means  that 
percentage  of  the  property's  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  funds> 


(r)  Funding  period  means  the  period 
of  time  when  Federal  funding  is 
available  for  obUgation  by  the  recipient. 

(s)  Intangible  property  and  debt 
instruments  means,  but  is  not  limited  to 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instruments.  lease  agreements,  stock 
and  other  instruments  of  property 
ownership,  whether  considered  tangible 
or  intangible. 

(t)  Obligations  means  the  amounts  of 
orders  placed,  contracts  and  grants 
awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

(u)  Outlays  or  expenditures  rrenns 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
third  pa.rty  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  ai;crual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
i.'idirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  perfo.'.med  by  employees, 
contractors,  subrecipients  and  olher 
payees  and  other  amounts  becoming 
owed  under  programs  for  whidi  no 
trurrent  snrvices  or  performance  are 
.rtinuired. 

(v)  Pertoaal  property  means  property 
of  any  kind  except  real  property.  It  may 
be  tai!j;ihle.  having  physical  existence, 
or  intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

(vv)  Prior  approval  means  written 
approval  by  an  authorized  official 
evidencing  prior  consent. 

(.\)  Program  income  means  gross 
income  earned  by  the  recipient  that  is 
directly  generated  by  a  supported 
activity  or  earned  as  a  result  of  the 
award  (see  exclusions  in  §  105-72.304 
(e)  and  (hj).  Program  income  includes, 
but  is  not  limited  to.  income  from  fees 
for  services  performed,  the  use  or  rental 
of  real  or  personal  property  acxjuired 
under  federally-funded  projects,  the  sale 
of  commodities  or  items  fabricated 
under  an  award,  license  fees  and 
royalties  on  patents  and  copyrights,  and 
interest  on  loans  made  with  award 
funds.  Interest  earned  on  advances  of 
Federal  funds  is  not  program  income.  . 
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Except  as  otherwise  provided  in  Federal 
awarding  agency  regulations  or  the 
terms  and  conditions  of  the  award, 
program  income  does  not  include  the 
receipt  of  principal  on  loans,  rebates, 
credits,  discounts,  etc.,  or  interest 
earned  on  any  of  them. 

(y)  Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles,  incurred  by  a 
recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

(z)  Project  period  means  the  period 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends. 

laa)  Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
intangible  property  and  debt 
instruments. 

(bb)  Real  property  means  land, 
including  land  improvements, 
structures  and  appurtenances  thereto, 
but  excludes  movable  machinery'  and 
equipment. 

(cc)  Recipient  means  an  organization 
receiving  Hnancial  assistance  directly 
from  Federal  awarding  agencies  to  carry 
out  a  project  or  program.  The  term 
includes  public  and  private  institutions 
of  higher  education,  pubhc  and  private 
hospitals,  and  other  quasi-public  and 
private  non-profit  organizations  such  as, 
but  not  limited  to,  community  action 
agencies,  research  institutes, 
educational  associations,  and  health 
centers.  The  term  may  include 
commercial  organizations,  foreign  or 
international  organizations  (such  as 
agencies  of  the  United  Nations)  whiih 
are  recipients,  subrecipients,  or 
contractors  or  subcontractors  of 
recipients  or  subrecipients  at  the 
discretion  of  the  Federal  awarding 
agency.  The  term  does  not  include 
government-owned  contractor-operated 
facilities  or  research  centers  providing 
continued  support  for  mission-oriented, 
large-scale  programs  that  are 
government-owned  or  controlled,  or  are 
designated  as  federally-funded  research 
and  development  centers. 

(dd)  Research  and  development 
means  all  research  activities,  both  basic 
and  applied,  and  all  development 
activities  that  are  supported  at 
universities,  colleges,  and  other  non- 
profxt  institutions.  "Research"  is 
defined  as  a  systematic  study  directed 
toward  fuller  scientific  knowledge  or 
understanding  of  the  subject  studied. 
"Development"  is  the  systematic  use  of 
knowledge  and  understanding  gained 
from  research  directed  toward  the 
production  of  useful  materials,  devices, 
systems,  or  methods,  including  design 
iand  development  of  prototypes  and 


processes.  The  term  research  also 
includes  activities  involving  the  training 
of  individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function. 

(ee)  Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 
the  small  purchase  threshold  fixed  at  41 
U.S.C.  403(11)  (currently  525,000). 

(ff)  Subaward  means  an  award  of 
financial  assistance  in  the  form  of, 
money,  or  property  in  lieu  of  money, 
made  under  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subrecipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"award"  in  paragraph  105-72. lOlCe). 

(gg)  Subrecipient  means  the  legal 
entity  to  which  a  subaward  is  made  and 
which  is  accountable  to  the  recipient  for 
the  use  of  the  funds  provided.  The  term 
may  include  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  at  the  discretion  of  the 
Federal  awarding  agency. 

(hh)  Supplies  means  all  personal 
property  excluding  equipment, 
intangible  property,  and  debt 
instruments  as  defined  in  this  section, 
and  inventions  of  a  contractor 
conceived  or  first  actually  reduced  to 
practice  in  the  performance  of  work 
under  a  funding  agreement  ("subject 
inventions"),  as  defined  in  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts,  and  Cooperative 
Agreements." 

(ii)  Suspension  means  an  action  by  a 
Federal  awarding  agency  that 
temporarily  withdraws  Federal 
sponsorship  under  an  award,  pending 
corrective  action  by  the  recipient  or 
pending  a  decision  to  terminate  the 
award  by  the  Federal  awarding  agency. 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  Federal 
agency  regulations  implementing  E.O.s 
12549  and  12689,  "Debarment  and 
Su.spension." 

(jj)  Termination  means  the 
cancellation  of  Federal  sponsorship,  in 
whole  or  in  part,  under  an  agreement  at 
any  time  prior  to  the  date  of  completion. 

(kk)  Third  party  in-kind  contrinutions 
means  the  value  of  noncash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 


property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

(11)  Unliquidated  obligations,  for 
financial  reports  prepared  on  a  cash 
basis,  means  the  amount  of  obligations 
incurred  by  the  recipient  that  have  not 
been  paid.  For  reports  prepared  on  an 
accrued  expenditure  basis,  they 
represent  the  amount  of  obligations 
incurred  by  the  recipient  for  which  an 
outlay  has  not  been  recorded. 

(mm)  Unobligated  balance  means  the 
portion  of  the  funds  authorized  by  the 
Federal  awarding  agency  that  has  not 
been  obligated  by  the  recipient  and  is 
determined  by  deducting  the 
cumulative  obligations  from  the 
cumulative  funds  authorized. 

(nn)  Unrecoverfed  indirect  cost  means 
the  difference  between  the  amount 
awarded  and  the  amount  which  could 
have  been  awarded  under  the  recipient's 
-approved  negotiated  indirect  cost  rate. 

(oo)  Working  capital  advance  means  a 
procedure  where  by  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§105-72.102    Effect  on  other  issuances. 

For  awards  subject  to  this  regulation, 
all  administrative  requirements  of 
codified  program  regulations,  program 
manuals,  handbooks  and  other 
nonregulatory  materials  which  are 
inconsistent  with  the  requirements  of  - 
this  regulation  shall  be  superseded, 
except  to  the  extent  they  are  required  bv 
statute,  or  authorized  in  accordance 
with  the  deviations  provision  in  §  105- 
72.103. 

§105-72.103    Deviations 

The  Offit:e  of  Management  and  Budget 
(OMB)  may  grant  exceptions  forcIasse<; 
of  grants  or  recipients  subject  to  the 
requirements  of  this  regulation  when 
exceptions  are  not  prohibited  by  .statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  regulation  shall  be 
permitted  only  in  unusual 
circumstances.  Federal  awarding 
agencies  may  apply  more  restrictive 
requirements  to  a  class  of  recipients 
when  approved  by  OMB.  Federal 
awarding  agencies  may  apply  less 
restrictive  requirements  when  awarding 
small  awards,  except  for  those 
requirements  which  are  statutory. 
Exceptions  on  a  case-by-case  basis  mav 
also  be  made  by  Federal  awarding 
agencies. 
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§105-72.104    SutMwante. 

Unless  sections  of  this  regulation 
specifically  exclude  subrecipients  from 
coverage,  the  provisions  of  this 
regulation  shall  be  applied  to 
subrecipients  performing  work  under 
awards  if  such  subrecipients  are 
institutions  of  higher  education, 
hospitals  or  other  non-profit 
organizations.  State  and  local 
government  subrecipients  are  subject  to 
the  provisions  of  regulations 
implementing  the  grants  management 
common  rule.  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments."  41  CFR  105-71. 

Subpart  105-72.2— Pre- A  ward 
Requirements 

§106-7Z200    Purpose. 

Sections  105-72.201  through  105- 
72.207  prescribes  forms  and  instructions 
and  other  pre-award  matters  to  be  used 
in  applying  for  Federal  awards. 

§  105^72.201    Pr»-award  policies. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  In  each 
instance,  the  Federal  awarding  agency 
shall  decide  on  the  appropriate  award 
instrument  (i.e.,  grant,  cooperative 
agreement,  or  contract).  The  Federal 
Grant  and  Cooperative  Agreement  Act 
(31  U.S.C.  6301-08)  governs  the  use  of 
grants,  cooperative  agreements  and 
contracts.  A  grant  or  cooperative 
agreenf>ent  shall  be  used  only  when  the 
principal  purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  Involvement  is 
expected  between  the  e.xecutive  agency 
and  the  State.  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement." 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  Public  Notice  and  Priority  Setting. 
Federal  awarding  agencies  shall  noti^- 
the  public  of  its  intended  funding 
priorities  for  discretionary  grant 
programs,  unless  funding  priorities  are 
established  by  Federal  statute. 

§105-72.202    Fonns  tor  applying  for 
Federal  assistancs. 

(a)  Federal  awarding  agencies  shall 
comply  with  the  applicable  report 
clearance  requirements  of  5  CFR  part 
1320.  "Controlling  Paperwork  Burdens 
on  the  Public."  with  regard  to  all  forms 


used  by  the  Federal  awarding  agency  in 
place  of  ores  a  supplement  to  the 
Standard  Form  424  (SF-424)  series. 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  the  Federal  awarding 
agency. 

(c)  For  Federal  programs  covered  by 
E.O.  12372.  "Intergovernmental  Review 
of  Federal  Programs,"  the  applicant 
shall  complete  the  appropriate  sections 
of  the  SF^24  (Application  for  Federal 
Assistance)  indicating  whether  the 
application  was  subject  to  review  by  the 
State  Single  Point  of  Contact  (SPOC). 
The  name  and  address  of  the  SPOC  for 
a  particular  State  can  be  obtained  from 
the  Federal  awarding  agency  or  the 
Catalog  of  Federal  Domestic  Assistance. 
The  SPOC  shall  advise  the  applicant 
whether  the  program  for  which 
application  is  made  has  been  selected 
by  that  State  for  review. 

(d)  Federal  awarding  agencies  that  do 
not  use  the  SF-424  form  should  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  E.O.  12372. 

§105-72.203    Detkarment  and  suspension. 

Federal  awarding  agencies  and 
recipients  shall  comply  with  the 
nonprociu-ement  debarment  and 
suspension  common  rule  implementing 
E.O.s  12549  and  12689,  "Debarment  and 
Suspension."  This  common  rule 
restricts  subawards  and  contracts  with 
certain  parties  that  are  debarred, 
suspended  or  otherwise  excluded  from 
or  ineligible  for  participation  in  Federal 
assistance  programs  or  activitie.s. 

§  1 05-72.204    Special  award  conditions. 
If  an  appUcant  or  recipient: 

(a)  Has  a  history  of  poor  performance. 

(b)  Is  not  financially  stable. 

(c)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  regulation. 

(d)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award,  or 

(e)  Is  not  otherwise  responsible: 

Federal  awarding  agencies  may  impose 
additional  requirements  as  needed, 
provided  that  such  applicant  or 
recipient  is  notified  in  writing  as  to:  the 
nature  of  tlie  additional  requirements, 
the  reason  why  the  additional 
requirements  are  being  imposed,  the 
nature  of  the  corrective  action  needed, 
the  time  allowed  for  completing  the 
corrective  actions,  and  the  method  for 
requesting  reconsideration  of  the 
additional  requirements  imposed.  Any 
special  conditions  shall  be  promptly 
removed  once  the  conditions  that 
prompted  them  ha\'e  been  corrected. 


§105-72.205    Metric  system  ot 
measurement. 

The  Metric  Conversion  Act.  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 
each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Sef;retary  of  Commerce,  when  the  metric 
system  of  measurement  will  be  used  in 
the  agency's  procurements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  use  of  the  system  is  initially 
impractical  or  likely  to  cause  significant 
inefficiencies  in  the  accomplishment  of 
federally-funded  activities.  Federal 
awarding  agencies  shall  follow  the 
provisions  of  E.O.  12770,  "Metric  Usage 
in  Federal  Government  Programs." 

§  1 05-72206    Resource  Conservation  and 
Recovery  Act 

Under  the  Resource  Conser\ation  and 
Recovery  Act  (RCRA)  (Pub.  L.  94-580 
codified  at  42  U.S.C.  6962).  any  State 
agency  or  agency  of  a  political 
subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  must 
comply  with  section  6002.  Section  6002 
requires  that  preference  be  given  in 
procurement  programs  to  the  purchase 
of  specific  products  containing  recycled 
materials  identified  in  guidelines 
developed  by  the  Environmental 
Protection  Agency  (EPA)  (40  CFR  parts 
247  through  254).  Accordingly.  State 
and  local  institutions  of  higher 
education,  hospitals,  and  non-profit 
organizations  that  receive  direct  Federal 
awards  or  other  Federal  funds  shall  give 
preference  in  their  procurement 
programs  funded  with.Federal  funds  to 
the  purchase  of  recycled  products 
pursuant  to  the  EPA  guidelines. 

§105-72.207    Certifications  and 
representations. 

Unless  prohibited  by  statute  or 
codified  regulation,  each  Federal 
awarding  agency  is  authorized  and 
encouraged  to  allow  recipients  to 
submit  certifications  and 
representations  required  by  statute, 
e.xecutive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  the  agency.  Annual  certifications 
and  representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  recipients'  compliance  with 
the  pertinent  requirements. 
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Subpart  105-7Z30 — Post- Award 
Requirements/Financial  and  Program 
Management 

%  1 05-72.300    Purpose  of  financial  and 
program  management 

Sections  105-72.301  through  105- 
72.308  prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for: 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowabiUty 
of  cost,  and  establishing  fund 
availability. 

§105-72.301    Standards  for  financial 
nianagement  systems. 

(a)  Federal  awarding  agencies  shall 
require  recipients  to  relate  financial  data 
to  performance  data  and  develop  unit 
cost  information  whenever  practical. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following. 

(1)  Accurate,  current  and  complete 
disclosure  of  the  Hnancial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirements  set  forth  in 

§  105-72.602.  If  a  Federal  awarding 
agency  requires  reporting  on  an  accrual 
basis  from  a  recipient  that  maintains  its 
records  on  other  than  an  accrual  basis, 
the  recipient  shall  not  be  required  to 
establish  an  accrual  accounting  system. 
These  recipients  may  develop  such 
accrual  data  for  its  reports  on  the  basis 
of  an  analysis  of  the  docimientation  on 
hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  unobligated 
balances,  assets,  outlays,  income  and 
interest. 

(3)  Effective  control  over  and 
accountability  for  all  funds,  property 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  fmancial  information 
should  be  related  to  performance  and 
unit  cost  data. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants  or 
payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Aci  (CMIA) 
(Pub.  L.  101-453)  govern,  payment 


methods  of  State  agencies, 
instrumentalities,  and  fiscal  agents  shall 
be  consistent  with  CMIA  Treasury-State 
Agreements  or  the  CMIA  default 
procediu«s  codified  at  31  CFR  part  205, 
"Withdrawal  of  Cash  firom  the  Treasury 
for  Advances  under  Federal  Grant  and 
Other  Programs." 

(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 

(7)  Accounting  records  including  cost 
accounting  records  that  are  supported 
by  source  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient,  the 
Federal  awarding  agency,  at  its 
discretion,  may  require  adequate 
bonding  and  insurance  if  the  bonding 
and  insurance  requirements  of  the 
recipient  are  not  deemed  adequate  to 
protect  the  interest  of  the  Federal 
Government. 

(d)  The  Federal  awarding  agency  may 
require  adequate  fidelity  bond  coverage 
where  the  recipient  lacks  sufficient 
coverage  to  protect  the  Federal 
Government's  interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

§105-72.302    Payment 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  shall  be  consistent 
with  Treasury-State  CMIA  agreements 
or  default  procedures  codified  at  31  CFR 
part  205. 

(b)(1)  Recipients  are  to  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to 
maintain: 

(i)  Written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disbursement  by  the 
recipient,  and 

(ii)  Financial  management  systems 
that  meet  the  standards  for  fund  control 
and  accountability  as  established  in 
§  105-72.301. 

(2)  Cash  advances  to  a  recipient 
organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  be  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 


recipient  organization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  by  the  recipient 
organization  for  direct  program  or 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  shall 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  the 
Federal  awarding  agency  to  the 
recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to,  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  part  205. 

(3)  Recipients  shall  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  Lsed. 

(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
SF-270,  "Request  for  Advance  or 
Reimbursement,"  or  other  forms  as  may 
be  authorized  by  0MB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  special  Federal 
awarding  agency  instructions  for 
electronic  hinds  transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  cannot  be  met.  Federal 
awarding  agencies  may  also  use  this 
method  on  any  construction  agreement, 
or  if  the  major  portion  of  the 
construction  project  is  accomplished 
through  private  market  financing  or 
Federal  loans,  and  the  Federal 
assistance  constitutes  a  minor  portion  of 
the  project. 

(Ij  When  the  reimbursement  method 
is  used,  the  Federal  awarding  agency 
shall  make  payment  within  30  days  after 
receipt  of  the  billing,  unless  the  billing 
is  improper. 

(2)  Recipients  shall  be  authorized  to 
submit  request  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
Federal  awarding  agency  has 
determined  that  reimbursement  is  not 
feasible  because  the  recipient  lacks 
sufficient  working  capital,  the  Federal 
awarding  agency  may  provide  cash  on  a 
working  capital  advance  basis.  Under 
this  procedure,  the  Federal  awarding 
agency  shall  advance  cash  to  the 
recipient  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  awardee's 
disbursing  cycle.  Thereafter,  the  Federal 


awarding  agency  shall  reimburse  the 
recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  for  recipients  unwilling  or  unable 
to  provide  timely  advances  to  their 
subrecipient  to  meet  the  subrecipients 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute,  Federal  awarding  agencies  shall 
not  withhold  payments  for  proper 
charges  made  by  recipients  at  any  time 
during  the  project  period  unless 
paragraphs  (h)(1)  or  (2)  of  this  section 
apply. 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  award,  or  Federal 
reporting  requirements. 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
as  defined  in  OMB  Circular  A-129, 
"Managing  Federal  Credit  Programs." 
Under  such  conditions,  the  Federal 
awarding  agency  may,  upon  reasonable 
notice,  inform  the  recipient  that 
pa>-ments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows: 

(1)  Except  for  situations  described  in 
paragraph  (i)(2).  Federal  awarding 
agencies  shall  not  require  separate 
depository  accounts  for  funds  provided 
to  a  recipient  or  establish  any  eligibility 
requirements  for  depositories  for  funds 
provided  to  a  recipient.  However, 
recipients  must  be  able  to  account  for 
the  receipt,  obligation  and  expenditure 
of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  vvomenowned  and 
minority-owned  banks  (a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  paragraphs  ■ 
(k)(l),  (2)  or  (3)  of  this  section  apply. 


(1)  The  recipient  receives  less  than 
5120,000  in  Federal  awards  per  vear. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services.  Payment  Management  System, 
P.O.  Box  6021.  Rockville,  MD  20852. 
Interest  amounts  up  to  $250  per  year 
may  be  retained  by  the  recipient  for 
administrative  expense.  State 
universities  and  hospitals  shall  comply 
with  CMIA.  as  it  pertains  to  interest.  If 
an  entity  subject  to  CMIA  uses  its  own 
funds  to  pay  pre-award  costs  for 
discretionary  awards  without  prior 
written  approval  from  the  Federal 
awarding  agency,  it  waives  its  right  to 
recover  the  interest  under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
regulation,  only  the  following  forms 
shall  be  authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  Federal  agencies  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270.  Request  for  Advance  or 
Reimbursement.  Each  Federal  awarding 
agency  shall  adopt  the  SF-270  as  a 
standard  form  for  all  nonconstruction 
programs  when  electronic  funds  transfer 
or  predetermined  advance  methods  are 
not  used.  Federal  awarding  agencies, 
however,  have  the  option  of  using  this 
form  for  construction  programs  in  lieu 
of  the  SF-271,  "Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs." 

(2)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  Each  Federal 
awarding  agency  shall  adopt  the  SF-271 
as  the  standard  form  to  be  used  for 
requesting  reimbursement  for 
construction  programs.  However,  a 
Federal  awarding  agency  may  substitute 
the  SF-270  when  the  Federal  awarding 
agency  determines  that  it  provides 
adequate  information  to  meet  Federal 
needs. 

§  105-72.303    Cost  sftaring  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient  s  cost 
sharing  or  matching  when  such 
contributions  meet  all  of  the  following 
criteria. 


(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
co.st  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  bv  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  the  Federal 
awarding  agency. 

(7)  Conform  to  other  provisions  of  this 
regulation,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  the  Federal  awarding  agency. 

(c)  Values  for  recipient  contributions 
of  ser\'ices  and  property  shall  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  a  Federal 
awarding  agency  authorizes  recipients 
to  donate  buildings  or  land  for 
construction/facilities  acquisition 
projects  or  long-term  use,  the  value  of 
the  donated  property  for  cost  sharing  or 
matching  shall  be  the  lesser  of 
paragraphs  (c)(1)  or  (2)  of  this  section. 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation. 

(2)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  Federal  awarding 
agency  may  approve  the  use  of  the 
current  fair  market  value  of  the  donated 
property,  even  if  it  exceeds  the  certified 
value  at  the  time  of  donation  to  the 
project. 

(d)  Volunteer  ser\ices  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services,  shall  be  coiis.stent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  ret:ipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  ser\ices  of  an 
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employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  include 
such  items  as  expendable  equipment, 
office  supplies^  laboratory  supplies  or 
workshop  and  classroom  supplies. 
Value  assessed  to  donated  supplies 
included  in  the  cost  sharing  or  matching 
share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  paragraph  (g)(1)  or  (2)  of  this 
section  apply. 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental    ' 
charges  for  land  may  be  allowed, 
provided  that  the  Federal  awarding 
agency  has  approved  the  charges. 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications. 

(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
.shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(5)  The  following  requirements 
pertain  to  the  recipients  supporting 
records  for  in-kind  contributions  from 
third  parties. 


(i)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(li)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
documented. 

§  105-72.304    Program  income. 

(a)  Federal  awarding  agencies  shall 
apply  the  standards  set  forth  in  this 
section  in  requiring  recipient 
organizations  to  account  for  program 
income  related  to  projects  financed  in 
whole  or  in  part  with  Federal  funds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and,  in 
accordance  with  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  ways  listed  in  the 
following. 

(1)  Added  to  funds  committed  to  the 
project  by  the  Federal  awarding  agency 
and  recipient  and  used  to  further 
eligible  project  or  program  objectives. 

(2)  Used  to  finance  the  non-Federal 
share  of  the  project  or  program. 

(3)  E)educted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  of  costs  is  based. 

(c)  When  an  agency  authorizes  the 
disposition  of  program  income  as 
described  in  paragraphs  (b)(1)  or  (b)(2), 
program  income  in  excess  of  any  limits 
stipulated  shall  be  used  in  accordance 
with  paragraph  (b)(3). 

(d)  In  the  event  that  the  Federal 
awarding  agency  does  not  specify  in  its 
regulations  or  the  terms  and  conditions 
of  the  award  how  program  income  is  to 
be  used,  paragraph  (b)(3)  shall  apply 
automatically  to  all  projects  or  programs 
except  research.  For  awards  that  support 
research,  paragraph  (b)(1)  shall  apply 
automatically  unless  the  awarding 
agency  indicates  in  the  terms  and 
conditions  another  alternative  on  the 
award  or  the  recipient  is  subject  to 
special  award  conditions,  as  indicated 
in  §  105-72.204. 

(e)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  conditions 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  regarding 
program  income  ePi.i'-d  aftefthe  end  of 
the  project  period. 

(f)  If  authorized  by  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  costs  incident 
to  the  generation  of  program  income 
may  be  deducted  from  gross  income  to 
determine  program  income,  provided 


these  co.sts  have  not  been  charged  to  the 
award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(See  §  105-72.400  through  §  105- 
72.407). 

(h)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  condition 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  with  respect  to 
program  income  earned  from  license 
fees  and  royalties  for  copyrighted 
material,  patents,  patent  applications, 
trademarks,  and  inventions  produced 
under  an  award.  However,  Patent  and 
Trademark  Amendments  (35  U.S.C.  18) 
apply  to  inventions  made  under  an 
experimental,  developmental,  or 
research  award. 

§  1 05-72.305    Revision  of  budget  and 
program  plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  shares 
depending  upon  Federal  awarding 
agency  requirements.  It  shall  be  related 
to  performance  for  program  evaluation 
purposes  whenever  appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in  . 
accordance  with  this  section. 

(c)  For  nonconstruction  awards, 
recipients  shall  request  prior  approvals 
from  Federal  awarding  agencies  for  one 
or  more  of  the  following  program  or 
budget  related  reasons. 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  projeci  director  or  principal 
investigator. 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  if  approval  is 
required  by  the  Federal  awarding 
agency. 

(6)  The  inclusion,  unless  waived  by 
the  Federal  awarding  agency,  of  co.sts 
that  require  prior  approval  in 
accordance  with  OMB  Circular  A-21, 
"Cost  Principles  for  Institutions  of 
Higher  Education,"  OMB  Circular  A- 
122,  "Cost  Principles  for  Non-Profit 
Organizations,"  or  45  CFR  part  74 


Appendix  E.  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals."  or 
48  CFR  part  31.  "Contract  Cost 
Principles  and  Procedures."  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to. 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward.  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  services. 

(d)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(e)  Except  for  requirements  listed  in 
paragraphs  (c)(1)  and  (c)(4)  of  this 
section.  Federal  awarding  agencies  are 
authorized,  at  their  option,  to  waive 
cost-related  and  administrative  prior 
written  approvals  required  by  this 
regulation  and  OMB  Circulars  A-21  and 
A-122.  Such  waivers  may  include 
authorizing  recipients  to  do  any  one  or 
more  of  the  following. 

(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  aj)proval  of 
the  Federal  awarding  agency.  All  pre- 
award  costs  are  incurred  at  the 
recipient's  risk  (i.e..  the  Federal 
awarding  agency  is  under  no  obligation 
to  reimburse  such  costs  if  for  any  reason 
the  recipient  does  not  receive  an  award 
or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  the 
following  conditions  apply.  For  one- 
time extensions,  the  recipient  must 
notify  the  Federal  awarding  agency  in 
writing  with  the  supporting  reasons  and 
revised  expiration  date  at  least  10  days 
before  the  expiration  date  specified  in 
the  award.  This  one-time  extension  may 
not  be  exercised  merely  for  the  purpose 
of  using  unobligated  balances. 

(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  additional 
Federal  funds. 

(iii)  The  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(3)  Carry  forward  unobligated 
balances  to  subseouent  funding  periods. 

(4)  For  awards  that  support  research, 
unless  the  Federal  awarding  agency 
provides  otherwise  in  the  award  or  in 
the  agency's  regulations,  the  prior 
approval  requirements  described  in 
paragraph  (e)  are  automatically  waived 


(i.e..  recipients  need  not  obtain  such 
prior  approvals)  unless  one  of  the 
conditions  included  in  paragraph  (e)(2) 
applies. 

ff)  The  Federal  awarding  agency  may. 
at  its  option,  restrict  the  transfer  of 
funds  among  direct  cost  categories  or 
programs,  functions  and  activities  for 
awards  in  which  the  Federal  share  of 
the  project  exceeds  $100,000  and  the 
cumulative  amount  of  such  transfers 
exceeds  or  is  expected  to  exceed  10 
percent  of  the  total  budget  as  last 
approved  by  the  Federal  awarding 
agency.  No  Federal  awarding  agency 
shall  permit  a  transfer  that  would  cause 
any  Federal  appropriation  or  part 
thereof  to  be  used  for  purposes  other 
than  those  consistent  with  the  original 
intent  of  the  appropriation. 

(g)  All  other  changes  to 
nonconstruction  budgets,  except  for  the 
changes  described  in  paragraph  (j),  do 
not  require  prior  approval. 

(h)  For  construction  awards, 
recipients  shall  request  prior  written 
approval  promptly  from  Federal 
awarding  agencies  for  budget  revisions 
whenever  paragraphs  (h)(1).  (2)  or  (3)  Of 
this  section  apply. 

(1)  The  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program. 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project. 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  applicable 
OMB  cost  principles  listed  in  §  105- 
72.307. 

(i)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(j)  When  a  Federal  awarding  agency 
makes  an  award  that  provides  support 
for  both  construction  and 
nonconstruction  work,  the  Federal 
awarding  agency  may  require  the 
recipient  to  request  prior  approval  from 
the  Federal  awarding  agency  before 
making  any  fund  or  budget  transfers 
between  the  two  types  of  work 
supported. 

(k)  For  both  construction  and 
nonconstruction  awards.  Federal 
awarding  agencies  shall  require 
recipients  to  notify  the  Federal 
awarding  agency  in  writing  promptly 
whenever  the  amount  of  Federal 
authorized  funds  is  expected  to  exceed 
the  needs  of  the  recipient  for  the  project 
period  by  more  than  $5000  or  five 
percent  of  the  Federal  award,  whichever 
is  greater.  This  notification  shalHuot  be 
required  if  an  application  for  additional 
funding  is  submitted  for  a  continuation 
award. 


(1)  When  requesting  approval  for 
budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  unless  the  Federal  awarding 
agency  indicates  a  letter  of  request 
suffices. 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions.  Federal  awarding  agencies 
shall  review  the  request  and  notify  the 
recipient  whether  the  budget  revisions 
have  been  approved.  If  the  revision  is 
still  under  consideration  at  the  end  of 
30  calendar  days,  the  Federal  awarding 
agency  shall  inform  the  recipient  in 
writing  of  the  date  when  the  recipient 
may  expect  the  decision. 

§  1 05-72.306    N  on-Federal  audits. 

(a)  Recipients  and  subrecipients  that 
are  institutions  of  higher  education  or 
other  non-profit  organizations  shall  be 
subject  to  the  audit  requirements 
contained  in  OMB  Circular  A-133. 
"Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions." 

(b)  State  and  local  governments  shall 
be  subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act  (31 
U.S.C.  7501-7)  and  Federal  awarding 
agency  regulations  implementing  OMB 
Circular  A-128,  "Audits  of  State  and 
Local  Governments." 

(c)  Hospitals  not  covered  by  the  audit 
provisions  of  OMB  Circular  A-133  shall 
be  subject  to  the  audit  requirements  of 
the  Federal  awarding  agencies. 

(d)  Commercial  organizations  shall  be 
subject  to  the  audit  requirements  of  the 
Federal-awarding  agency  or  the  prime 
recipient  as  incorporated  into  the  award 
document. 

§105-72.307    Allowable  costs. 

For  each  kind  of  recipient,  there  is  a 
set  of  Federal  principles  for  determining 
allowable  costs.  Allowability  of  costs 
shall  be  determined  in  accordance  with 
the  cost  principles  applicable  to  the 
entity  incurring  the-costs.  Thus, 
allowability  of  costs  incurred  by  State, 
local  or  federally-recognized  Indian 
tribal  governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-87.  "Cost  Principles  for  State 
and  Local  Governments."  The 
allowability  of  costs  incurred  by  non- 
profit organizations  is  determined  in 
accordance  with  the  provisions  of  O.MB 
Circular  A-122,  "Cost  Principles  for 
Non-Profit  Organizations."  The 
allowability  of  costs  incurred  by 
institutions  of  higher  education  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-21.  "Cost 
Principles  for  Educational  Institutions." 
The  allowability  of  costs  incurred  by 
hospitals  is  determined  in  accordance 
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with  the  provisions  of  Appendix  E  of  45 
CyR  part  74,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  Under 
Grants  and  Contracts  with  Hospitals." 
The  allowability  of  costs  incurred  by 
commercial  organizations  and  those 
non-profit  organizations  Usted  in 
Attachment  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisions  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  part  31. 

§  1 05-72.308    Period  of  availability  of 
-funds. 

Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from 
obligations  incurred  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  the  Federal  awarding 
agency. 

Subpart  105-72.40— Post-Award 
Requirements/Property  Standards 


5105-72.400 
Standards. 


Purpose  of  property 


Sections  105-72.401  through  105- 
72.407  set  forth  uniform  standards 
governing  management  and  disposition 
of  property  furnished  by  the  Federal 
Government  whose  cost  was  charged  to 
a  project  supported  by  a  Federal  award. 
Federal  awarding  agencies  shall  require 
recipients  to  observe  these  standards 
under  awards  and  shall  not  impose 
additional  requirements,  unless 
specifically  required  by  Federal  statute. 
The  recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§  105-72.401  through  §  105-72.407. 

S 1 05-72.401    Insurance  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insured  unless  required  by 
the  terms  and  conditions  of  the  award. 

§105-72.402    Real  property. 

Each  Federal  awarding  agency  shall 
prescribe  requirements  for  recipients 
concerning  the  use  and  disposition  of 
real  property  acquired  in  whole  or  in 
part  under  awards.  Unless  otherwise 
provided  by  statute,  such  requirements, 
at  a  minimum,  shall  contain  the 
following. 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  encumber  the  property  without 


approval  of  the  Federal  awarding 
agency. 

(b)  The  recipient  shall  obtain  written 
approval  by  the  Federal  awarding 
agency  for  the  use  of  real  property  in 
other  federally-sponsored  projects  when 
the  recipient  determines  that  the 
property  is  no  longer  needed  for  the 
purpose  of  the  original  project.  Use  in 
other  projects  shall  be  limited  to  those 
under  federally-sponsored  projects  (i.e., 
awards)  or  programs  that  have  purposes 
consistent  with  those  authorized  for 
support  by  the  Federal  awarding  agency. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b),  the  recipient 
shall  request  disposition  instructions 
from  the  Federal  awarding  agency  or  its 
successor  Federal  awarding  agency.  The 
Federal  awarding  agency  shall  observe 
one  or  more  of  the  following  disposition 
instructions. 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  redpient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  Federal  awarding 
agency  and  pay  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project  (after  deducting  actual  and 
reasonable  selling  and  fix-up  expenses, 
if  any,  from  the  sales  proceeds).  When 
the  recipient  is  authorized  or  required  to 
sell  the  property,  proper  sales 
procedures  shall  be  established  that 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest 
possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to  -- 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

§  1 05-72.403    Federaliy-owned  aitd  exempt 
property. 

(a)  Federally-owned  property.  (1)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Government. 
Recipients  shi\\i  submit  annually  an 
inventory  listing  of  federally-owned 
property  in  their  custody  to  the  Federal 
awarding  agency.  Upon  completion  of 
the  award  or  when  the  propierty  is  no 
longer  needed,  the  recipient  shall  report 
the  property  to  the  Federal  awarding 


agency  for  further  Federal  agency 
utilization. 

(2)  If  the  Federal  awarding  agency  has 
no  further  need  for  the  property,  it  shall 
be  declared  excess  and  reported  to  the 
General  Services  Administration,  unless 
the  Federal  awarding  agency  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g., 
the  authority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C. 
3710  (I))  to  donate  research  equipment 
to  educational  and  non-profit 
organizations  in  accordance  with  E.O. 
12821,  "Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals.") 
Appropriate  instructions  shall  be  Issued 
to  the  recipient  by  the  Federal  awarding 
agency. 

(b)  Exempt  property.  When  statutory 
authority  exists,  the  Federal  awarding 
agency  has  the  option  to  vest  title  to 
property  acquired  with  Federal  funds  in 
the  recipient  without  further  obligation 
to  the  Federal  Government  and  under 
conditions  the  Federal  awarding  agency 
considers  appropriate.  Such  property  is 
"exempt  property."  Should  a  Federal 
awarding  agency  not  establish 
conditions,  title  to  exempt  property 
upon  acquisition  shall  vest  in  the 
recipient  without  further  obligation  to 
the  Federal  Government. 

§105-72.404    Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  shall  not  encumber 
the  property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  of  priority: 

(1)  Activities  sponsored  by  the 
Federal  awarding  agency  whirii  funded 
the  origin.3l  project,  then 

(2)  Activities  sponsored  by  other 
Federal  awarding  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
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which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  the  Federal  awarding 
agency  that  financed  the  equipment; 
second  preference  shall  be  given  to 
•  projects  or  programs  sponsored  by  other 
Federal  awarding  agencies.  If  the 
equipment  is  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government 
shall  be  permissible  if  authorized  by  the 
Federal  awarding  agency.  User  charges 
shall  be  treated  as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
Federal  awarding  agency. 

(OThe  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following. 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

(i)  A  description  of  the  equipment 

(ii)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(v)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  Federal 
awarding  agency  for  its  share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to 
indipate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 


physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Federal  awarding  agency. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards.  For  equipment  with  a  current 
per  unit  fair  market  value  of  $5000  or 
more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the  original 
Federal  awarding  agency  or  its 
successor.  The  amount  of  comperisation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program  to  the  current  fair  market  value 
of  the  equipment.  If  the  recipient  has  no 
need  for  the  equipment,  the  recipient 
shall  request  disposition  instructions 
from  the  Federal  awarding  agency.  The 
Federal  awarding  agency  shall 
determine  whether  the  equipment  can 
be  used  to  meet  the  agency's 
requirements.  If  no  requirement  exists 
within  that  agency,  the  availability  of 
the  equipment  shall  be  reported  to  the 
General  Services  Administration  by  the 
Federal  awarding  agency  to  determine 
whether  a  requirement  for  the 
equipment  exists  in  other  Federal 
agencies.  The  Federal  awarding  agency 
shall  issue  instructions  to  the  recipient 
no  later  than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  shall  govern. 

(1)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  the  Federal 
awarding  agency  an  amount  computed 
by  applying  to  the  sales  proceeds  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  pro)ect  or 
program.  However,  the  recipient  shall 


be  permitted  to  deduct  and  retain  from 
the  Federal  share  $500  or  ten  percent  of 
the  proceeds,  whichever  is  less,  for  the 
recipient's  selling  and  handling 
expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient's 
participation  in  the  cost  of  the  onginal 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  shall  be  reimbursed  by  the 
Federal  awarding  agency  for  such  costs 
incurred  in  its  disposition. 

(4)  The  Federal  awarding  agency  may 
reserve  the  right  to  transfer  the  title  to 
the  Federal  Government  or  to  a  third 
party  named  by  the  Federal  Government 
when  such  third  party  is  otherwise 
eligible  under  existing  statutes.  Such 
transfer  shall  be  subject  to  the  following 
standards. 

(i)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(ii)  The  Federal  awarding  agency  shall 
issue  disposition  instructions  within 
120  calendar  days  after  receipt  of  a  final 
inventory.  The  final  inventory  shall  list 
all  equipment  acquired  with  grant  funds 
and  federally-owned  equipment.  If  the 
Federal  awarding  agency  fails  to  issue 
disposition  instructions  within  the  120 
calendar  day  period,  the  recipient  shall 
apply  the  standards  of  this  section,  as 
appropriate. 

(iii)  When  the  Federal  awarding 
agency  exercises  its  right  to  take  title, 
the  equipment  shall  be  subject  to  the 
provisions  for  federally-owned 
equipment. 

§  1 05-72.405    Supplies  and  other 
expendat)te  property. 

(a)  Title  to  supphes  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5000  in  total  aggregate  valuer 
upon  termination  or  completion  of  the 
project  or  program  and  the  supplies  are 
not  needed  for  any  other  federally- 
sponsored  project  or  program,  the 
recipient  shall  retain  the  supplies  for 
use  on  non-Federal  sponsored  octivities 
or  sell  them,  but  shall,  in  eith«-  case, 
compensate  the  Federal  Government  for 
its  share.  The  amount  of  compensation 
shall  be  computed  in  the  same  manner 
as  for  equipment 
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(b)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  hinds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  unless  specifically  authorized 
by  Federal  statute  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
supplies. 

§105-72.406    Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  The 
Federal  awarding  agency(ies)  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use  the  work  for  Federal 
purposes,  and  to  authorize  others  to  do 
so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including 
governmentwide  regulations  issued  by 
the  Department  of  Commerce  at  37  CFR 
part  401.  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements." 

(c)  Unless  waived  by  the  Federal 
awarding  agency,  the  Federal 
Government  has  the  right  to  paragraph 
(c)(1)  and  (2)  of  this  section. 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award. 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpose,  and  the 
recipient  shall  not  encumber  the 
property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  originally 
authorized  purpose,  disposition  of  the 
intangible  property  shall  occur  in 
accordance  with  the  provisions  of 
§105-72.404(g). 

§  105-72.407    Property  trust  relationship. 
Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
Agencies  may  require  recipients  to 
record  liens  or  other  appropriate  notices 
of  record  to  indicate  that  personal  or 
real  property  has  been  acquired  or 
improved  with  Federal  funds  and  that 


use  and  disposition  conditions  apply  to 
the  property. 

Subpart  105-72.50— Post- A  ward 
Requirements/Procurement  Standards 

§105-72.500    Purpose  of  procurement 
standards. 

Sections  105-72.501  through  105- 
72.508  set  forth  standards  for  use  by 
recipients  in  establishing  procedures  for 
the  procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  the  Federal 
awarding  agencies  upon  recipients, 
unless  specifically  required  by  Federal 
statute  or  executive  order  or  approved 
by  0MB. 

§105-72.501    Recipient  responsibilities. 

The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  Federal  awarding 
agency,  regarding  the  settlement  and 
satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  in  support  of 
an  award  or  other  agreement.  This 
includes  disputes,  claims,  protests  of 
award,  source  evaluation  or  other 
matters  of  a  contractual  nature.  Matters 
concerning  violation  of  statute  are  to  be 
referred  to  such  Federal,  State  or  local 
authority  as  may  have  proper 
jurisdiction. 

§  1 05-72.502    Codes  of  conduct 

The  recipit^ut  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  f  .r  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuitres,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 


recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§105-72.503    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of  -  - 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  from  competing  for  such 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bid  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  all  requirements  that  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 
rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 

§105-72.504    Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide  for,  at  a 
minimum,  that  paragraph  {a)(l),  (2)  and 
(3)  of  this  section  apply. 

(1)  Recipients  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Government. 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following. 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
_  terms  of  functions  to  be  performed  or 
performance  required,  including  the 


range  of  acceptable  characterisiics  or 
minimum  acceptable  stajidards. 

(iv)  The  specific  features  of  "-brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  su<.h 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  sen  ices  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economicaljy  feasible, 
tor  products  and  services  that  conserve 
natural  resources  and  protect  tho 
environment  and  are  energy  efficient. 

(b)  Positive  efforts  shall  be  made  by 
recipients  to  utilise  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipjent-s  of  Federal  awards  shall  take 
all  of  the  following  steps  to  frjrther  this 
goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women "s 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  infonnation  on  forthcoming 
opportunities  available  and  arrange 
timeframes  for  purcJiases  and  cx>ntr3cts 
to  encourage  and  facilitate  participation 
by  small  businesses,  minority-owned 
firms,  and  women's  business 
enterprises. 

(3)  Consider  in  the  cx)ntract  pruoess 
whether  firms  competing  for  larger 
contracts  intend  to  subcontrat;t  with 
small  businesses,  roinority-otvned  fimu;. 
and  women's  business  enterprises 

(4)  Encourage  contracting  with 
i;on  sort  i  u  m  s  of  smal  1  busi  ne.sses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  finus  to  handle 
individually. 

(."i)  Use  the  services  and  assistasM.e.  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commensj's  Minority 
Business  Development  Ageni,y  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-ownod  firms  and 
womer's  business  enterprises. 

W]  1 !:('  type  of  procuring  instnimt'nls 
used  (e.g.,  fixed  price  contracts,  cost 
ri^imbursable  contracts,  pun  ha.se  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  proinoling  Ihn  best 
interest  of  the  program  or  projetl 
involved.  The  "cost-plus-a-peri.t?ntavje- 
of-cosl"  or  "perrentage.of  construclion 
cost"  methods  of  comrading  .shall  not 
be  used,  - 

(d)  Contract*  shall  be  made  only  with 
njsponsible  contractors  who  pos-sess  the 
potential  ability  to. perform  surc^ssfuJIy 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Con.<u deration 


shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
Def;essary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  agencies' 
impleraentatioD  of  E.0.6  12549  and 
12689.  "Detiannent  and  Suspension.' 

(e)  Recipients  shall,  on  request,  make 
available  for  the  Federal  awarding 
agency,  pre-award  review  and 
procurement  documents,  such  as 
request  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc., 
when  any  of  the  following  conditions 
apply. 

(1)  A  recipient's  pro«.urement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards- in  the 
Federal  awarding  agenc-y's 
implementation  of  this  regulation. 

(2)  The  proc4jrement  is  expected  to 
exc;eed  the  small  piuchase  threshold 
fixed  at  41  U.S.C.  403  (11)  (currently 
$25,000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  whicJi  is 
expected  to  exceed  the  small  purchase 
threshold,  specifies  a  "brand  name" 
prodtKt. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  l>e 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  prorurement. 

(5)  A  proposed  contract  modification 
d'.anges  the  scope  of  a  contrad  or 
inr.ruases  the  contract  amount  by  more 
than  the  amount  of  the  small  purr.hii.se 
threshold. 

§  1 05-72.505    Cost  and  price  analysis. 

Some  form  of  cost  or  price  a.naJvsis 
shall  be  made  and  documented  in  the 
procurement  files  in  connection  with 
every  procurement  actit;n.  Price  analysis 
may  be  accomplished  in  various  ways. 
inc:luding  the  comparison  of  p.nce 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  re\  Jew  nnd 
evaluation  of  each  eleme.-il  of  f>3st  to 
deteroiine  rea.sonab!«nt.-r..  silut.ihilitv 
and  allowability. 

§  105-72.505    Procurement  records. 

Procu.'^menl  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall,  includt-.lhe  , 
foilovving  at  a  minimum: 

■(a)  Basis  for  confrartor  se'ecticu) 

(b)  Justification  for  lack  of 
competition  when  competitive  buls  or 
ofTers  are  not  obtained,  and 

(c)  Bnsis  for  award  tost  or  prii*. 

§  105-72.507    Contract  adminisuatton. 

A  system  for  contract  adminif^ration 
5^11  be  maintained  to  ensurp  txintraclor 


txjnformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  do<:umen1. 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  an«l 
specifications  of  the  contract. 

§  1 05-72.508    Contract  provision  s. 

The  rucipient  shall  include,  in    , 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
provisions  in  all  contracts.  The 
following  provisions  shall  also  be 
applied  to  subcontracts. 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
ma\'  be  appropriate. 

(b)  All  contracts  in  excess  of  the  sn»all 
purcha.se  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  re<;ipient,  including  the  manner  by 
which  termination  shall  be  effected  and 
the  b.i.sis  for  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
under  whit  h  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
bevond  the  conU-ol  of  the  contractor. 

(c)  Except  as  otherwise  requi.^d  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  end 
payment  bonds  unless  the  const nu-rioi. 
«;ontraf:t  or  .subcontract  exceeds 
SIOO.OOO.  For  those  contracts  or 
subcontrarts  exceeding  SIOO.OOO.  the 
Federal  awarding  apenry  may  atx^pl  tf>» 
bonding  polity  and  requireme?-.!*;  oi  t^»^ 
ret  ipient.  provided  t.he  Federal 
awarding  aj.;eiicy  has  made  a 
determination  thai  the  Federal 
Government  s  interest  is  adequo:»-!y 
protected  If  such  a  determination  has 
not  been  mode,  the  minimum 
rwuirements  shall  be  as  follovv".. 

(1)  A  bid  gr.srsntee  from  eac  h  hi.Jdc;! 
t^qiiiv.Tleut  to  five  percent  of  th"-  hid 
price  The  "hid  g'i.3rri.n!eG"  shall  cr(r.si<i 
of  a  firm  c  onimitmen'  such  as  a  hit! 
bond.  ( ertified  check,  or  othrr 
neKOtia>)le  instnjment  accompanying  u 
hid  as  assuranc-e  that  the  bidder  shall 
upon  at  ceptance  of  his  bid.  execute 
such  c:ontrar.tunl  documents  as  may  ft 
required  within  the  tin^e  specified. 

(2)  A  performance  bond  on  ttie  part  ol 
the  contTTHloT  for  100  percent  of  thf 
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contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  requfred  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  avvarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  the  Federal  awarding  agency, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
books,  documents,  papers  and  records 
of  the  contractor  which  are  directly 
pertinent  to  a  specific  program  for  the 
purpose  of  making  audits,  examinations, 
excerpts  and  transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  part,  as  applicable. 

Subpart  105-72.60 — Post-Award 
Requirements/Reports  and  Records 

§105-72.600    Purpose  of  reports  and 
records. 

Sections  lOS-72.601  through  105- 
.  72.603  set  forth  the  procedures  for 
monitoring  and  reporting  on  the 
recipient's  financial  and  program 
performance  and  the  necessary  standard 
reporting  forms.  They  also  set  forth 
record  retention  requirements. 

§  105-72.601    Monitoring  and  reporting 
program  performance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward,  function  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
requirements  as  delineated  in  §  105- 
72.306. 

(b)  The  Federal  awarding  agency  shall 
prescribe  the  frequency  with  which  the 
performance  reports  shall  be  submitted. 
Except  as  provided  in  paragraph  (f)  of 
this  section,  performance  reports  shall 
not  be  required  more  frequently  than 
quarterly  or.  less  frequently  than 


annually.  Annual  reports  shall  be  due 
90  calendar  days  after  the  grant  year; 
quarterly  or  semiannual  reports  shall  be 
due  30  days  after  the  repwrting  period. 
The  Federal  awarding  agency  may 
require  annual  reports  before  the 
anniversary  dates  of  muhiple  year 
awards  in  lieu  of  these  requirements. 
The  final  performance  reports  are  due 
90  calendar  days  after  the  expiration  or 
termination  of  the  award. 

(c)  If  inappropriate,  a  final  technical 
or  performance  report  shall  not  be 
required  after  completion  of  the  project. 

(d)  When  required,  performance     ■    - 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 

.following. 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and' 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(0  Recipients  shall  immediately  notify 
the  Federal  awarding  agency  of 
developments  that  have  a  significant 
impact  on  the  award-supported 
activities.  Also,  notification  shall  be 
given  in  the  case  of  problems,  delays,  or 
adverse  conditions  which  materially 
impair  the  ability  to  meet  the  objectives 
of  the  award.  This  notification  shall 
include  a  statement  of  the  action  taken 
or  contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(g)  Federal  awarding  agencies  may 
make  site  visits,  as  needed. 

(h)  Federal  awarding  agencies  shall 
comply  with  clearance  requirements  of 
5  CFR  part  n20  when  requesting 
performance  data  from  recipients. 

§105-72.602    Financial  reporting. 

(a)  The  following  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial, 
information  from  recipient's. 

(1)  SF-269  or  SF-269A.  Financial 
Status  Report. 

(i)  Each  Federal  awarding  agency 
shall  require  recipient  to  use  the  SF- 
269  or  SF-269A  to  report  the  status  of 
funds  for  all  nonconstruction  projects  or 
programs.  A  Federal  awarding  agency 
may,  however,  have  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 


the  SF-270.  Request  for  Advance  or 
Reimbursement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is 
determined'to  provide  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-269  or  SF-269A  shall  be 
required  at  the  completion  of  the  project 
whenlhe  SF-270  is  used  only  for 
advances. 

(ill  The  Federal  avvarding  agency  shall 
prescribe  whether  the  report  shall  be  on 
a  cash  or  accrual  basis.  If  the  Federal 
awarding  agency  requires  accrual 
information  and  the  recipient's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  recipient 
shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop 
such  accrual  information  through  best 
estimates  based  on  an  analysis  of  the 
documentation  on  hand.  - 

(iii)  The  Federal  avvarding  agency 
shall  determine  the  frequency  of  the 
Financial  Status  Report  for  each  project 
or  program,  considering  the  size  and 
complexity  of  the  particular  project  or 
program.  However,  the  report  shall  not', 
be  required  more  frequently  than 
quarterly  or  less  frequently  than 
annually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(iv)  The  Federal  awarding  agency 
shall  require  recipients  to  submit  the 
SF-269  or  SF-269A  (an  original  and  no 
more  than  two  copies)  no  later  than  30 
days  after  the  end  of  each  specified 
reporting  period  for  quarterly  and 
semiannual  reports,  and  90  calendar 
days  for  annual  and  final  reports. 
Extensions  of  reporting  due  dates  may 
be  approved  by  the  Federal  awarding 
agency  upon  request  of  the  recipient. 

(2)  SF-272.  Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to 
recipients  the  Federal  awarding  agency 
shall  require  each  recipient  to  submit 
the  SF-272  and,  when  necessary-,  its 
continuatioasheet,  SF-272a.  The 
Federal  awarding  agency  shall  use  this 
report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 
information  for  each  agreement  with  the 
recipients.  . 

(ii)  Federal  avvarding  agencies  may 
require  forecasts  of  Federal  cash 
requirements  in  the  "Remarks"  section 
of  the  report. 

(iii)  When  practical  and  deemed 
necessary.  Federal  awardingiigencies 
may  require  recipients  to  report  in  the 
■Remarks"  section  the  amount  of  cash 
advances  received  in  excess  of  three 
days.  Recipients  shall  provide  short 
narrative  explanations  of  actions  taken 
to  reduce  the  excess  balances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  the  original  and 


two  copies  of  the  SF-272. 15  calendar 
days  following  the  end  of  each  quarter. 
The  Federal  awarding  agencies  may 
require  a  monthly  report  from  those' 
recipients  receiving  advances  totaling 
$1  million  or  more  per  year. 

(v)  Federal  awarding  agencies  may  - 
waive  the  requirement  for  submi-ssion  of 
the  SF-272  for  any  one  of  the  following 
reasons: 

(A)  When  monthly  advances  do  not 
exceed  525,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  in  this 
.section; 

(B)  If,  in  the  Federal  awarding 
agency's  opinion,  the  recipient's 
accounting  controls  are  adequate  to 
minimize  excessive  Federal  advances; 
or, 

(C)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  the  Federal  awarding  agency 
needs  additional  information  or  more 
frequent  reports,  the  following  shall  be 
observed. 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements.  Federal  awarding  . 
agencies  shall  issue  instructions  to 
require  recipients  to  submit  such 
information  under  the  "Remarks"    ' 
section  of  the  reports. 

(2)  When  a  Federal  awarding  agenc-y 
determines  that  a  recipient's  accounting 
system  does  not  meet  the  standards  in 

§  105-72.301,  additional  pertinent 
information  to  further  monitor  awards 
may  be  obtained  upon  written  notice  to 
the  recipient  until  such  time  as  the 
system  is  brought  up  to  standard.  The 
Federal  awarding  agency,  in  obtaining 
this  information,  shall  comply  with 
report  clearance  requirements  of  5  CFR 
part  1320. 

(3)  Federal  awarding  agencies  are 
encouraged  to  shade  out  any. line  item 
on  any  report  if  not  necessary. 

(4)  Federal  awarding  agencies  may 
accept  the  ideiitical  information  from 
the  recipients  in  machine  readable 
format  or  computer  printouts  or 
electronic  outputs  in  lieu  of  prescribed 
formats. 

(5)  Federal  awarding  agencies  may 
provide  computer  or  electronic  outputs 
to  recipients  when  such  expedites  or 
contributes  to  the  accuracy  of  reporting. 

§105-72.603    Retention  and  access 
requirements  for  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and   " 
access  to  records  for  awards  to 
recipients.  Federal  awarding  agencies 
shall  not  impose  any  other  record 
retention  or  access  requirements  upon 
recipients. 

(bj  Financial  records,  supporting 
documents,  statistical  records,  and  qll. 
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othv  records  pertinent  to  an  award 
shall  be-retained  for  a  period  of  three 
years  ft-om  the  date  of  submission  of  the ' 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  report,  as 
authorized  by  the  Federal  awarding 
agency.  The  only  exceptions  are  the 
following. 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  fmal  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  Federal  awarding 
agency,  the  3-year  retention  requirement 
is  not  appHcable  to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.,  as  specified  in 
paragraph  (g)  of  this  section. 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  Federal  awarding 
agency. 

(d)  The  Federal  awarding  agency  shall 
request  transfer  of  certain  records  to  its 
custody  from  recipients  when  it 
determines  that  the  records  possess  long 
term  retention  value.  However,  in  order 
to  avoid  duplicate  recordkeeping,  a 
Federal  awarding  agency  may  make 
arrangements  for  recipients  to  retain  any 
records  that  are  continuously  needed  for 
joint  use. 

(e)  The  Federal  awarding  agent;v.  the 
Inspector  General.  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  documents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
mal^e  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
documents.  This  ri^ht  also  includes 
timely  and  reasonable  access  to  a 
recipient's  personnel  for  the  purpo.se  of 
interview  and  discussion  related  to  such 
documents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  .shall  last 
as  long  as  records  are  retained. 

(0  Unless  required  by  statute,  no 
Federal  awarding  agency  shall  place 
restrictions  on  recipients  that  limit 
public  access  to  the  records  of  recipients 
that  are  pertinent  to  an  award,  except 
when  the  Federal  awarding  agency  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclosure  pursuant  to 


the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  the  Federal  awarding  agency. 

(g). Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc  Paragraphs  (g)(1) 
and  (g)(2)  apply  to  the  following  fvpes 
of  documents,  and  their  supporting 
records:  indirect  cost  rate  computations 
or  proposals,  cost  allocation  plans,  and 
any  similar  accounting  computations  of 
the  rate  at  which  a  particular  group  of 
costs  is  chargeable  (such  as  computer 
usage  chargeback  rates  or  composite 
fringe  benefit  rates). 

(1)  If  submitted  for  negotiation,  if  the 
recipient  submits  to  the  Federal 
awarding  agency  or  the  subrecipieni 
submits  to  the  recipient  the  proposal, 
plan,  or  other  computation  to  form  the 
basis  for  negotiation  of  the  rate,  then  the 
3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
such  submission.  . 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  Federal  awarding  agency  or  the 
subrecipient  is  not  required  to  submit  to 
the  recipient  the  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 
then  the  3-year  retention  period  for  the 
proposal,  plan,  or  other  compulation 
and  its  supporting  records  starts  at  the 
end  of  the  fiscal  year  (or  other 
accounting  period)  covered  by  the 
proposal,  plan,  or-other  computation. 

Subpart  105-72.70— Post-Award    •      • 
Requirements/Termination  and 
Enforcement 

§  1 05-72.700    Purpose  of  termination  and 
enforcement. 

§  105-72.701  and  §  105-72.702  set 
forth  uniform  suspension,  termination 
and  enforcement  procedures. 

§  105-72.701     Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if  paragraph  (a)(1). 
(2)  or  (3)  of  this  section  apply. 

(1)  By  the  Federal  awarding  agency,  if 
a  recipient  materially  fails  to  comply 
with  the  terms  and  conditions  of  an 
award. 

(2)  By  the  Federal  awarding  agency 
with  the  consent  of  the  recipient,  in 
which  case  the  two  parties  shall  agree 
upon  the  termination  conditions, 
including  the  effective  date  and,  in  the 
case  of  partial  termination,  the  portion 
to  be  terminated. 

(3)  By  the  recipient  upon  sending  to 
the  Federal  awarding  agency  written 
notification  setting  forth  the  reasons  for 
such  termination,  the  effective  date, 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  However, 
if  the  Federal  awarding  agency 
determines  in  the  case  of  partial 
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termination  that  the  reduced  or 
modi  Red  portion  of  th«  grant  will  not 
accomplish  the  purposes  for  which  the 
grant  was  made,  it  may  terminate  the 
grant  in  its  ©Htirety  under  either 
paragraphs  W  {l)  or  (2). 

(b)  If  oosts  are  aii'owed  under  an 
award.  <he  responsibilities  of  the 
recipient  referred  to  in  §  105-72 .801  (a), 
including  iJiose  for  property 
mBnagement  as  af »  'icable,  shall  be 
considered  in  the  — nmination  of  the 
award,  ^id  provis.  n  shall  be  made  for 
continuing  Tespons'bilities  of  the 
recipient  after  termination,  as 
appropriate. 

§105-72.702    EAforoement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  raateriallv  fails  to  com  ply  with 
the  terms  and  conditions  of  an  award, 
whether  staked  in  a  Federal  statute, 
reguJatioa.  assurance,  application,  or 
notice  of  award,  the  Federal  awarding 
^ertcy  may,  in  addition  to  imposing 
any  of  the  special  cogmiiticms  outlined  in 
§  105-72.204,  take  one  or  more  of  the 
foUoM-ing  actions,  as  appropriate  in  the 
circumstanoes. 

(1)  TeHiporarily  withhold  cash 
fjayments  pending  correction  of  the 
deficiency  l»y  the  recipient  or  more 
severe  eaforoeroent  action  by  the 
Federal  awarding  agency. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  oomplianoe. 

(3)  Wht^  or  pt    ly  suspend  or 
terminate  the  cun-  it  award. 

(4)  Withhold  fur>aer  awards  for  the 
project  or  program 

(5)  Take  other  remedies  that  may  be 
legally  availabie. 

(h)  Hearings  and  appeals.  In  taking  an 
enforcement  action  the  awarding 
agency  shall  provide  the  recipient  an 
opportunity  for  henring,  appeal,  or  other 
administrative  proceeding  to  which  the 
recipient  iserrtitled  under  any  statute  or 
regulation  applicable  to  the  action 
involved. 

(c)  Effects  <}f  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowrfj^e  Hn4ess  the  avrarding  agency 
expressly  anthorizes  t}»em  in  the  notice 
of  suspension  or  tennination  or 
subsequently.  Othf^r  recipient  costs 
during  suspension  or  after  termination 
which  are  necessai  v  and  not  reasonably 
avoidabte  are  aliov>  able  if  paragraph  tc) 
(1)  and  {t)  <rf  this  section  apply. 

(1)  Tbe-oorts  result  from  orbhgations 
whidi  were  properly  incurred  by  the 
recipiertt  before  the  effective  date  of 
suspension  or  iMTnination,  are  not  in 


anticipation  of  it,  and  in  the  case  of  a 
termination,  are  noncancellable. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Reiationdiiptodebannent  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  tennination,  do  not 
preclude  a  recipient  irooi  being  sub>ect 
to  debarmeat  and  suspension  under 
E.O.s  12549  and  12689  and  the  Federal 
awarding  agency  implecoentii^ 
regulations  isee  §  105-72.203). 

Subpart  105-72.8&— After-the-Avtiard 
Requiremenis 

§1(S-72.800    f>«fp#se. 

Sections  105-72.801  through  105- 
72.803  contain  closeout  procedures  and 
other  prtxredures  for  subsequent 
disallowances  and  adjustments. 

§105-72.«01    CloseMit  pr9ce<*iires. 

(a)  RecipicBts  shaH  stjbmit.  within  90 
calendar  days  alter  the  date  of 
completion  of  the  award,  afl  financial, 
performance,  and  other  reports  as 
required  by  the  ^erms  and  conditions  of 
the  award.  The  Federal  awarding  agency 
may  approve  extensions  wben  requested 
by  the  recipient. 

(b)  Unless  the  Federal  awarding 
agency  authorizes  an  enctension,  a 
recipient  shafl  liquidate  all  obligations 
incurred  ui»der 'fte  award  not  later  than 
90  calendar  days  after  the  funding 
period  or  the  date  of  completion  as 
specified  in  the  terms  and  conditions  of 
the  award  or  in  agency  implementing 
instructions. 

(c)  The  Federal  awarding  agency  shall 
make  prompt  payments  to  a  recipient 
for  allowable  reimbursable  costs  under 
the  award  being  dosed  out. 

(d)  The  recipient  shall  promptly 
refund  any  balances  of  unobligated  cash 
that  the  Federal  awarding  agency  has 
advanced  or  paid  and  that  is  not 
authorized  to  be  retained  by  the 
recipient  for  use  in  other  projects.  OMB 
Circular  A-129  governs  unretumed 
amounts  that  become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  awand,  the  Federal 
awarding  agency  Shall  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs 
after  closeout  reports  are  received. 

(f)  The  recipient  Aall  account  for  any 
real  and  personal  property  acquired 
with  Federd  funds  or  received  from  the 
Federal  Govemraent  in  accordance  with 
§  105-72.491  flirougjh  §  105-72.407. 

(g)  In  the  event  a  &ial  audit  has  not 
been  performed  prior  to  the  closeout  of 


an  award,  the  Federal  awarding  agency 
shall  retain  the  right  to  Tecover  an 
appropriate  amount  after  fully 
considering  the  recommendations  on 
disallowed  costs  resulting  from  the  final 
audit. 

§  1 05-72.802    Sutrsequent  actfustments  and 
conlimitng  responsteftWes. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following. 

(1)  The  right  of  the  Federal  awarding 
agency  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  105- 
72.306. 

(4)  Property  management 
requirements  in  §  105-72.401  through 
§105-72.407. 

(5)  Records  retention  as  required  in 
§105-72.603. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  Federal 
awarding  agency  and  the  recipient, 
provided  the  responsibilities  of  the 
recipient  referred  to  in  §  105-72. 803(a). 
including  those  for  property 
management  as  applic^le,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

§  1 05-72.803    Collection  ol  amoufHs  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  tfre  amtrurrt  to  which  the 
recipient  is  finally  determined  to  be 
entitled  urtder  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  the  Federal  awarding  agency 
may  reduce  the  debt  by  paragraph  {a) 
(1),  (2)  or  (3J  of  this  section. 

(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law.  the  Federal  awarding  agency  shall 
charge  interest  on  an  overdue  debt  in 
accordance  with  4  CFR  Chapter  11, 
Federal  Claims  Collection  Srtaadards. 

Appendix  A  to  Part  l©5-72 — Contract 
Provisions 

All  contracts,  awarded  by  a  xecipient 
including  small  purchases,  shall  contain 
the  following  previsions  as  applicable: 

1 .  Equal  Employrment  Opportunity — 
All  contracts  shall  contain  a  provision 


requiring  compliance  with  E.O.  11246, 
"Equal  Employment  Opportunity."  as 
amended  by  E.O.  11375.  "Amending 
Executive  Order  11246  Relating  to  Equal 
Employment  Opportunity."  and  as 
supplemented  by  regulations  at  41  CFR 
part  60,  "Office  of  Federal  Contract 
Compliance  Programs,  Equal 
Employment  Opportunity,  Department 
of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (18 
U.S.C.  874  and  40  U.S.C.  276c}— AU 
contracts  and  subgrants  in  excess  of 
$2000  for  construction  or  repair 
awarded  by  recipients  and  subrecipients 
shall  include  a  provision  for  compliance 
with  the  Copeland  "Anti-Kickback"  Act 
(18  U.S.C.  874),  as  supplemented  by 
Department  of  Labor  regulations  (29 
CFR  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or 
Public  Work  Financed  in  Whole  or  in 
Part  by  Loans  or  Grants  from  the  United 
States").  The  Act  provides  that  each 
contractor  or  subrecipient  shall  be 
prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of 
public  work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3.  Davis-Bacon  Act,  as  amended  (40 
U.S.C.  276a  to  a-7)— When  required  by 
Federal  program  legislation,  all 
construction  contracts  awarded  by  the 
recipients  and  subrecipients  of  more 
than  $2000  shall  include  a  provision  for 
compliance  with  the  Davis-Bacon  Act 
(40  U.S.C.  276a  to  a-7)  and  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5.  "Labor 
Standards  Provisions  Applicable  to 
Contracts  Governing  Federally  Financed 
and  Assisted  Construction").  Under  this 
Act.  contractors  shall  be  required  to  pay 
wages  to  laborers  and  mechanics  at  a 
rate  not  less  than  the  minimum  wages 
specified  in  a  wage  determination  made 
by  the  Secretary  of  Labor.  In  addition, 
contractors  shall  be  required  to  pay 
wages  not  less  than  once  a  week.  The 
recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination 
issued  by  the  Department  of  Labor  in 
each  solicitation  and  the  award  of  a 
contract  shall  be  conditioned  upon  the     - 
acceptance  of  the  wage  determination. 
The  recipient  shall  report  all  suspected 
or  reported  violations  to  the  Federal 
awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)-^ 
Where  apphcable.  all  contracts  awarded 
by  recipients  in  excess  of  $2000  for 
construction  contracts  and  in  excess  of 
$2500  for  other  contracts  that  involve 
the  employment  of  mechanics  or 


laborers  shall  include  a  provision  for 
compliance  with  Sections  102  and  107 
of  the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333).  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5).  Under 
Section  102  of  the  Act.  each  contractor 
.  shall  be  required  to  compute  the  wages 
of  every  mechanic  and  laborer  on  the 
basis  of  a  standard  work  week  of  40 
hours.  Work  in  excess  of  the  standard 
work  week  is  permissible  provided  that 
the  worker  is  compensated  at  a  rate  of 
not  less  than  V/z  times  the  basic  rate  of 
pay  for  all  hours  worked  in  excess  of  40 
hours  in  the  work  week.  Section  107  of 
the  Act  is  applicable  to  construction 
work  and  provides  that  no  laborer  or 
mechanic  shall  be  required  to  work  in 
surroundings  or  under  working 
conditions  which  are  unsanitary, 
hazardous  or  dangerous.  These 
requirements  do  not  apply  to  the 
purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  ©pen 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Mode  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or 
research  work  shall  provide  for  the 
rights  of  the  Federal  Government  and 
the  recipient  in  any  resulting  invention 
in  accordance  with  37  CFR  part  401, 
"Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants.  Contracts  and  Coojjerative 
Agreements,"  and  any  implementing 
regulations  issued  by  the  awarding 
agency. 

6.  Clean  Air  Act  (42  U.SC  7401  et 
seq.)  and  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1251  et  seq),  as 
amended — Contracts  and  subgrants  of 
amounts  in  excess  of  $100,000  shall 
contain  a  provision  that  requires  the 
recipient  to  agree  to  comply  with  all 
applicable  standards,  orders  or 
regulations  issued  pursuant  to  the  Clean 
Air  Act  (42  U.S.C  7401  et  seq.)  and  the 
Federal  Water  Pollution  Control  Act  as 
amended  (33  U.S.C.  1251  et  seq.). ' 
Violations  shall  be  reported  to  the 
Federal  awarding  agency  and  the 
Regional  Office  of  the  Environmental 
Protection  Agency  (EPA). 

7.  Bvrd  Anti-Lobbying  Amendment 
(31  U.S.C.  1352)— ConttacroTS  who 
apply  or  bid  for  an  award  of  SlOO.OOO 
or  more  shall  file  the  required 
certification.  Each  tier  certifies  to  the 
tier  above  that  it  wrill  not  and  has  not 
used  Federal  appropriated  funds  to  pay 
any  person  or  organization  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
member  of  Congress,  officer  or 


employee  of  Congress,  or  an  employee 
of  a  member  of  Congress  in  connection 
with  obtaining  any  Federal  contract, 
grant  or  any  other  award  covered  by  31 
U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds 
that  takes  place  in  cormection  with 
obtaining  any  Federal  award.  Such 
disclosures  are  forwarded  from  tier  to 
tier  up  to  the  recipient. 

8.  Debarment  and  Suspension  (E.Os 
12549  and  I2689>— No  contract  shall  be 
made  to  parties  listed  on  the  General 
Services  Administration's  List  of  Parties 
Excluded  from  Federal  Procurement  or 
Nonprocurement  Programs  in 
accordance  with  E.O.s  12549  and  12689, 
"Debarment  and  Suspension."  This  list 
contains  the  names  of  parties  debarred, 
suspended,  or  otherwise  excluded  by 
agencies,  and  contractors  declared 
ineligible  under  statutory  or  regulatory 
authority  other  than  E.O.  12549. 
Contractors  with  awards  that  exceed  the 
small  purchase  threshold  shall  provide 
the  required  certification  regarding  its 
exclusion  status  and  that  of  its  principal 
employees. 

Dated:  July  14, 1994. 
Roger  W,  Johnson, 
Administrator  of  General  Services. 
(FR  DcK.  94-22570  Filed  9-14-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  371 

[Docket  No.  940954-4254;  I.D.  090994B] 

Pacific  Salmon  Treaty;  Preemption 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  Rule;  Preemption  and 
closure. 

SUMMARY:  NOAA  closes  Pugef  Sound 
Salmon  Management  and  Catch 
Reporting  Areas  7  and  7A  to  commercial 
fishing  for  sockeye  salmon  with  net  gear 
for  the  remainder  of  1994.  This  action 
is  taken  to  implement  a  determination 
by  the  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA  (Under  Secretary) 
to  supersede  a  regulation  of  the  Lummi 
Indian  Tribe  (Tribe)  which  would  place 
the  United  States  in  jeopardy  of  not 
fulfilling  its  international  obligations 
under  the  Treaty  between  the 
Government  of  the  United  Stales  of 
America  and  the  Government  of  Canada 
Concerning  Pacific  Salmon,  signed  at 
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Ottawa.  January  2a.  1985  (Treaty),  This 
action  is  intended  to  protect  the 
integrity  of  the  management  system 
established  by  the  Treaty  and  hilfill 
international  obligations  of  the  United 
States  under  the  Treaty. 
DATES:  The  closiue  is  effective  from 
0001  hours,  local  time,  September  10, 
1994,  through  2400  hours,  local  time, 
December  31. 1994.  Comments  must  be 
received  by  September  30,  1994. 
AQORESSES:  Send  cranments  to  William 
Stelle.  Jr.,  Director,  ^kJ^thwest  Region, 
National  Nimine  Fisheries  Service,  7600 
Sand  Point  Way  N.E..  Seattle,  WA 
98115. 

FOR  FURTHER  INFORtlATlON  CONTACT: 
William  L.  Robinson  at  206-526-6140. 

SUPPLEMENTARY  INFORMATION: 

DefinitiffBS 

For  purposes  of  this  action: 

Area  7  means  Puget  Sound  Salmon 
Management  and  Catch  Reporting  Area 
7,  which  includes  those  waters  of  IHiget 
Sound  southeriy  of  a  line  projected  true 
west  fttMB  Ae  Sandy  Point  light; 
northerly  of  a  line  projected  from  the 
Trial  Island  Hght,  to  vessel  traffic-lane 
buoy  R,  to  the  Smith  Island  light,  to  the 
most  northeasterly  of  the  Lawson  Reef 
lifted  buoys  (RB  1,  Qk  Fl  BeU).  to 
Northwest  Island,  to  the  Initiative  77 
marker  on  Fidalgo  Island;  and  westerly 
of  a  line  prc^ted  from  Sandy  Point  to 
Point  Migley.  thence  along  the  eastern 
shoreline  of  Lummi  Island  to  Carter 
Point,  thence  to  the  most  northerly  tip 
of  Vendovi  Island,  thence  to  Clark  Point 
on  Guemes  Island  following  the 
shoreline  to  Southeast  Point  on  Guemes 
Island,  thence  to  March  Point  on 
Fidalgo  Island,  excluding  those  waters 
of  East  Sound  northerly  of  a  line 
projected  due  west  from  Rosario  Point 
on  Orcas  island. 

Area  7A  means  Puget  Sound  Salmon 
Management  and  Catch  Reporting  Area 
7A,  which  includes  those  waters  of 
Puget  Sound  northef  ly  of  a  line 
projected  true  west  from  the  Sandy 
Point  lighL 

Commercial  fishing  means  fishing  for 
the  purpose  of  sale  or  barter  of  the 
catch. 

Net  georxaeans  giii  nets  (including  set 
nets),  purse  seines,  reef  nets,  and  beach 
seines. 

BacK^i  uuuo 

Section  6  of  the  Pacific  Salmon  Treaty 
Act  of  1985,  16  USH.  3635,  authorizes 
the  Under  Secretary  to  supersede  any 
treaty  Indian  tribal  regulation 
determined  by  the  Secretary  to  place  the 
United  States  in  jeopardy  of  not 
fulfilling  its  international  ohligations 
under  the  Treaty.  Article  III,  paragraph 


1  of  the  Treaty  states  that  "Widi  respect 
to  stocks  subject  to  this  Treaty,  each 
Party  shall  conduct  its  fisheries  and  its 
salmon  enhancement  programs  so  as  to 
*   *   *  prevent  overfishing  and  provide 
for  optimum  production  *   *   *".  The 
risk  of  overfishing  of  a  stock  increases 
when  the  entire  total  allowable  catch 
(TAC)  is  taken,  and  any  remaining 
harvest  would  reduce  the  spawning 
escapement  below  the  target  level. 
Fishing  into  the  spawning  escapement 
also  increases  the  ri^  of  not  achieving 
optimum  production. 

Article  IV,  paragraph  3  of  the  Treaty 
provides  that  the  country  of  origin  shall 
submit  preliminary  inionnation  for  the 
ensuing  year  to  the  other  party  to  the 
Treaty  and  to  the  Pacific  Salmon 
Commission  (commission),  including 
the  spawning  escapement  required. 
Based  on  a  total  run-size  estimate  of 
17.53  million  sockeye.and  a  spawning 
escapement  goal  provided  to  U.S. 
domestic  managers  by  Canada  of  5.63 
miUion  sockeye,  the  TAC  of  Fraser  River 
sockeye  salmon  in  1994  for  both 
countries  is  11.88  million  fish.  Total 
commercial  and  non-commercial 
catches  accounted  for  to  date  include 
9.796  million  sockeye  by  Canada  and 
2.043  million  sockeye  by  the  United 
States,  for  a  total  harvest  of  11.639 
million.  Thus,  there  would  appear  to  be 
41,000  sockeye  remaining  for  harvest 
between  both  countries. 

However,  the  Fraser  River  sod^eye 
run  is  divided  into  lour  major 
components,  each  with  its  own 
spawning  escapement  goal  and  TAC 
Three  of  the  stock  components  have 
.  already  migrated  through  the  Fraser 
River  har\'est  areas  into  the  Fraser  River 
and  are  no  longer  arailable  for  harvest. 
Only  the  late-run  stock  remains  in  the 
fishing  areas.  The  Commission  staff 
estimates  the  size  of  the  late  run  to  be 
9.3  million  'Ish.  Canada  has  established 
a  net  (spawning)  escapement  goal  of 
3.26  million  late-run  sockeye.  The  total 
commercial  and  non-com mercial  catch 
of  late-run  sockeye  by  both  countries  is 
6.314  million:  0.102  million  have 
migrated  up  the  river  and  2.884  milhon 
are  estimated  by  the  Commission's 
tech  n  i  cal  staff  to  be  holding  off  the  ri  ver 
mouth,  waiting  to  taigrate  up  the  river 
to  the  spawning  grounds.  Assuming  that 
none  of  the  late-run  sockeye  estimated 
to  be  remaining  are  harvested,  the  total 
late-run  sockeye  spawning  escapement 
would  be  only  2.986  miUion  fish,  or 
approximately  0.247  millian  fewer  than 
the  spawning  escapement  goal  of  3.26 
million  fish.  Consequently,  no  Fraser 
River  sockeye  reraaia  available  for 
harvest. 

Based  on  this  infonnatioa,  Canadian 
commercial  lishBries  were  terminated 


for  the  balance  of  the  season  on 
September  1, 1994.  On  September  2, 
1994,  U.S.  dcm>estic  fishery  managers 
agreed  to  terminate  both  non-treaty 
Indian  and  treaty  Indian  commercial 
fisheries  for  sockeye  in  Washington 
State  waters  after  a  treaty  Indian  fishery 
in  Area  7A  was  completed  on 
September  4, 1994. 

Regulation  number  94-20  of  the 
Tribe,  adopted  September  8, 1994, 
opens  a  commercial  salmon  fishery  that 
would  target  stocks  of  Canadian  origin 
in  Area  7A,  effective  from  5  a.m., 
September  10, 1994,  through  8  pjn., 
September  13, 1994.  This  fishery  would 
harvest  late-nm  Fraser  River  sockeye 
salmon  that  have  been  identified  as 
being  necessary  for  spawning 
escapement  in  order  to  achieve 
optimum  production  for  late-run 
sockeye  from  the  Fraser  River. 
Considerable  uncertainty  esusts 
regarding  the  amount  of  sockeye  salmon 
that  might  be  taken  by  the  Lummi 
fishery.  Late-run  sockeye  are  milling  in 
the  area  off  the  mouth  of  the  Fraser 
Riv'er  and  catches  could  be  highly 
variable.  Based  upon  the  variiiility  in 
catches  observed  earlier  this  season, 
catches  could  range  from  very  low  to  up 
to  100,000  fish.  Thus,  the  harvest  of  any 
additional  sockeye  salmon  by  the 
United  States  durii^  the  1994  season, 
esf)ecially  if  catches  were  large,  would 
increase  the  risk  of  overfishing  and 
increase  the  risk  of  not  achie^'ing 
optimum  production,  as  referred  to  in 
Article  III,  paragraph  1(a)  of  the  Treaty. 

By  letter  dated  September  9. 1994,  the 
U.S.  Department  of  State  informed  the 
Under  Secretary  that  the  Tribe's 
regulation  places  the  United  States  in 
jeopardy  of  not  fulfilfing  its 
international  obligations  under  Article 
III,  paragraph  1(a)  of  the  Treaty.  Also  on 
September  9, 1994, the  Undersecretary, 
pursuant  to  16  U.S.C.  3635,  infcwmed 
the  Tribe  that  its  regulation  is 
inconsistent  with  the  Treaty  and  places 
the  United  States  in  jeopardy  of  not 
fulfilling  its  international  obligations, 
requested  the  Tribe  to  rescind  the 
regulation,  and  inforjned  the  Tribe  of  ~ 
his  intent  to  promulgate  Federal 
regulations  if  remedial  action  was  not 
taken.  The  Tribe  did  not  resdnd  its 
-regulation. 

Secretarial  Action 

The  Under  Secretary,  on  behalf  of  the 
Secretary  of  Commerce  and  pursuant  to 
16  U.S.Q  3636(a).  promulgates  this 
Federal  regulation  to  supersede 
regulation  number  94-20  of  the  Tribe.  It 
is  unlawful  for  any  person  to  engage  in 
commercial  fishing  lor  sockeye  salmon 
with  net  gear,  or  to  take  and  retain,  land, 
or  possess  sockeye  salmon  taken  in  the 


course  of  commercial  fishing  with  net 
gear,  in  Area  7  or  Area  7A,  from  0001 
hours,  local  time,  September  10, 1994, 
through  2400  hours,  local  time, 
December  31, 1994. 

Additional  Information 

Areas  7  and  7A  are  not  areas  where 
terminal  fisheries  are  conducted; 
terminal  fishing  areas  of  the  Tribe  are 
located  outside  Areas  7  and  7A,  and  are 
not  affected  by  this  regulation. 

Additional  notice  of  this  regulation  is 
being  published  in  local  newspapers  in 
the  major  fishing  ports  affected,  and  is 
available  through  the  following  toll-free 
(within  area  code  206)  telephone 
hotlines: 

All-citizen  fisheries:  1-800-562-6513; 


Treaty  Indian  fisheries:  1-800-562- 
6142; 

Washington  Department  of  Fisheries: 
1-800-562-5672. 

Classification 

This  rule  is  necessary  and  appropriate 
to  carry  out  obligations  of  the  United 
States  under  the  Treaty,  and  as  such, 
involves  a  foreign  affairs  function. 
Therefore,  pursuant  to  16  U.S.C. 
3636(a),  it  is  not  subject  to  the  ordinary 
rulemaking  requirements  of  the 
Administrative  Procedure  Ad,  5  U.S.C. 
553  et  sea. 

This  rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Treaty,  the  Pacific  Salmon 
Treaty  Act  of  1985  (16  U.S.C.  3631- 
3644),  and  other  applicable  law^ 


including  U.S.  obligations  to  Canada 
and  to  U.S.  treaty  Indians.  The  Sei^retH.-y 
of  the  Interior,  the  Secretary  of 
Transportation,  and  the  Pacific  Fishery 
Management  Council  have  been 
consulted. 

For  the  purposes  of  E.0. 12866,  this 
action  is  being  issued  pursuant  to  the 
emergency  procedures  provided  in 
section  6(a)(3)(B).  NOAA  has  notified 
the  Office  of  Management  and  Budget. 

Dated:  September  9, 1994. 
D.  James  Baker, 

Under  Secretary  for  Oceans  and  Atmosphere. 

National  Oceanic  and  Atmospheric 

Administration. 

|FR  Doc.  94-22792  Filed  9-9-94;  4:32  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  201 
[Docket  No.  93-126-11 

Imported  Seed 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  We  are  planning  to  revise  the 
"Imported  Seed"  regulations  issued 
under  the  Federal  Seed  Act  (FSA)  so 
that  they  reflect  both  the  1982  transfer 
of  authority  for  portions  of  the  FSA  firom 
the  Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  to  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  and  recent 
amendments  to  the  FSA. 

We  are  also  considering  revising  the 
regulations  to  respond  to  developments 
in  the  seed  industry,  among  other 
changes,  we  are  considering  revising  the 
list  of  noxious  weeds  under  the  FSA, 
establishing  a  reciprocal  seed  import 
certification  program  with  Canada,  and 
allowing  APHIS  to  enter  into 
compliance  agreements  with  U.S. 
companies  who  wish  to  import 
Canadian  seed  for  cleaning. 

This  notice  solicits  public  comment 
on  these  issues. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  31, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
126-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  EXI,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 


wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Polly  Lehtonen,  Botanist,  Biological 
Assessment  And  Taxonomic  Support, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA.  6505  Belcrest  Road, 
room  624,  Federal  Building,  Hyattsville, 
MD  20782,  (301)  436-8896. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1939,  Congress  enacted  the  Federal 
Seed  Act  (FSA),  directing  the  U.S. 
Department  of  Agriculture  (USDA)  to 
regulate  interstate  commerce  in  seeds 
and  the  USDA  and  the  Department  of 
Treasury  to  regulate  foreign  commerce 
in  seeds.  Title  III  of  the  FSA,  "Foreign 
Commerce,"  requires  shipments  of 
imported  agricultural  and  vegetable 
seeds  to  be  labeled  correctly  and  to  be 
tested  for  the  presence  of  certain 
noxious  weeds  as  a  condition  of  entry 
into  the  United  States.  On  October  1, 

1982,  the  Agricultural  Marketing 
Service  (AMS)  of  the  USDA  transferred 
authority  for  issuing  and  enforcing 
regulations  under  Title  III  (7  CFR 
201.101  through  201.230;  referred  to 
below  as  the  regulations)  to  the  Animal 
and  Plant  Health  Inspection  Service 
(.\PHIS). 

We  are  planning  to  revise  the 
regulations  to  reflect  this  transfer  of 
authority,  as  well  as  recent  amendments 
to  the  FSA.  We  are  also  considering 
revising  tlie  regulations  in  response  to 
developments  in  the  seed  industry. 

Recent  Amendments  to  the  FSA 

We  are  plaiming  to  remove  the  pure 
live  seed  requirements  (7  CFR  201.102)^ 
from  the  regulations,  since  a  January  8, 

1983,  amendment  to  the  FSA  repealed 
the  pure  live  seed  requirements  for 
imported  seed. 

Exemptions  fix)m  Seed  Import 
Requirements 

Section  201.101  of  the  regulations 
exempts  from  the  import  requirements 
48  types  of  seed  if  imported  for 
purposes  other  than  seeding.  We  are 
considering  exempting  all  vegetable  and 
agricultural  seeds  from  import 
requirements  if  imported  for  purposes 
other  than  seeding. 


Noxious  Weed  Seeds 

We  are  considering  expanding  the  list 
of  noxious  weeds  under  §201.108  of  the 
regulations  to  include  seeds  of  all  the 
plants  considered  to  be  noxious  weeds 
under  the  Federal  Noxious  Weed  Act 
regulations  in  7  CFR  360. 

Seed  Import  Certification  Program  With 
Canada 

Imported  vegetable  and  agricultural 
seeds  are  examined  at  the  port  of  entry 
wherever  Plant  Protection  and 
Quarantine  (PPQ)  inspectors  are 
present.  At  the  Canadian  border, 
however,  U.S.  Customs  Service  officers 
sample  shipments  of  imported  seed  and 
mail  the  samples  to  the  USDA  Seed 
Examination  Facility  (SEF)  in  Beltsville. 
MD,  where  they  are  tested.  Testing  of 
samples  at  SEF  determines  whether  a 
seed  shipment  meets  FSA  labeling 
requirements  and  whether  it  contains 
noxious  weeds  at  or  below  acceptable 
levels.  Only  after  SEF  examination  can 
an  imported  seed  shipment  from  Canada 
be  approved  for  entry. 

During  the  last  5  years,  seed  imports 
from  Canada  have  increased  by  about  47 
percent,  with  no  corresponding  increase 
in  SEF  staffing  or  funding;  delays  in 
testing  samples  and  releasing  seed 
shipments  have  resulted.  Meanwhile, 
the  aimual  percentage  of  Canadian  seed 
shipments  refused  admission  by  SEF 
because  of  noxious  weed  content  has 
remained  at  around  3  percent. 
Moreover,  the  same  6  U.S.  companies 
have  imported  90  percent  of  the  seed 
rejected  for  noxious  weed  content. 

Therefore,  we  are  considering 
initiating  a  seed  import  certification 
program  with  Canada.  Under  this 
program,  APHIS  would  allow  Canadian- 
grown  seed  shipments  to  enter  the 
United  States  without  SEF  testing  for 
noxious  weed  content,  if  accompanied 
by  certification  from  a  registered  seed 
technologist  or  a  senior  member  of  the 
Commercial  Seed  Analysts  Association 
of  Canada.  The  certification  would 
indicate  that  the  seed  shipment  meets 
FSA  labeUng  and  noxious  weed 
requirements  and  also  is  free  of  seeds 
from  any  of  the  noxious  weeds  listed 
under  the  Federal  Noxious  Weed  Act 
regulations  (7  CFR  360).  This  program 
would  be  reciprocal,  as  Canada  already 
allows  U.S.-grown  seed  to  enter  Canada 
under  a  similar  program. 

We  believe  that  a  certification 
program  could  lighten  the  SEF  workload 


associated  with  Canadian-grown  seed 
shipments  without  compromising  the 
integrity  of  the  seed  examination 
program  and  thus  fr^e  up  resources  for 
other  important  SEF  activities,  such  as 
identification  of  nonindigenous  weed 
seeds  intercepted  at  ports  of  entry, 
identification  of  insect  and  pathogen 
host  material,  and  examination  of  high- 
risk  seed  shipments  for  noxious  weed 
contamination. 

Compliance  Agreements 

Several  U.S.  companies  currently 
import  for  cleaning  Canadian  seed 
containing  noxious  weeds.  When  SEF 
determines  that  a  seed  saitlple  contains 
no.xious  weeds,  they  send  a  notice  to  the 
importer  refusing  entry  for  that 
shipment.  The  importer  is  then 
required,  within  one  year,  to  clean  the 
shipment  under  the  supervision  of  an 
PPQ  inspector  or  inspector  designate. 
The  shipment  must  then  be  sampled 
and  retested  for  noxious  weed  content. 
If  the  shipment  is  not  cleaned  and 
retested  within  a  year,  it  must  be 
exported  or  destroyed. 

We  are  considering  allowing  U.S.  seed 
importers  wishing  to  Import  seed  from 
Canada  for  cleaning  to  enter  into 
compliance  agreements  with  APHIS  and 
their  State  governments.  The 
compliance  agreements  would  detail 
approved  methods  for  destrui:1ion  of 
seed  screenings.  Also,  the  agreements 
would  not  require  cleaning  to  be 
supervised  by  an  APHIS  Inspector  or 
inspector  designate,  but  would  provide 
for  unannounced  visits  to  the  cleaning 
facilities  by  APHIS  and  Stole  inspectors. 
Wb  would  continue  fo  require  cleaned 
.seed  to  be  retested  for  noxious  weed 
f.ontent. 

It  is  likely  that  the  6  U.S.  companies 
currently. importing  the  majority  of 
Canadian  seed  containing  noxious 
weeds  would  enter  into  such 
compliance  agreements.  We  believe  that 
the  establishment  of  rornpliance 
agreements  also  would  reduras  the  heavy 
Cana('ian  set^d  testing  workload  at  SEF 
and  frre  up  resources  n<?e(led  for  other 
importpnt  SEF  activities,  while  ■ 
maintaining  the  integrity  of  the  .seed 
examinution  program.  Further,  a  seed 
certifi£:ation  program  would  reduce  the 
proe:es.sing  time  required  for  Canadian 
seed  imports  to  enttr  the  United  States 

Vegetable  and  Agricultural  S«'d 
Sampling 

We  are  con.sidering  updating  the 
tables  of  imported  seed  type.<  in 
§201. 221a,  based  on  cJianges  in  .seed 
industry  practices  and  scientific 
developments.  We  are  considering 
(iianging  scientific  names  of  certain 
listed  seeds  to  those  currently 


recognized  by  the  scientific  community 
and  the  USDA  Germplasm  Resource 
Information  Network.  Also,  we  are 
considering  adding  seed  types  to  the 
tables  so  that  they  might  be  consistent 
with  the  AMS  lists  of  seed  types 
regulated  for  interstate  shipment. 

Commenters  may  wish  to  address  the 
following  questions: 

1.  If  a  certification  program  with 
Canada  is  established,  should  APHIS 
keep  records  of  Canadian  seed  imports 
entering  under  a  seed  import 
certification  program?  Would  it  be 
important  for  APHIS  to  keep  records  as 
to  which  companies  are  importing  how 
much  and  what  type  of  seed?  Would 
surJi  recordkeeping  create  an 
unnecessary  paperwork  burden? 

2.  If  seed  import  compliance 
agreements  with  U.S.  companies  are 
established,  should  APHIS  be  able  to 
end  an  agreement  following  a  single 
violation  of  that  agreement?  Should 
Canadian  seed  entering  the  United 
States  for  cleaning  under  a  compliance 
agreement  be  tested  by  an  accredited 
Canadian  laboratory  prior  to  entry? 

We  will  consider  comments  that  are 
received  within  45  days  of  publication 
of  this  notice  in  the  Federal  Register. 
We  will  publish  a  proposal  in  the 
Federal  Register  regarding  any 
proposed  amendment  of  the  regulations. 
This  proposal  would  include  disrus.s)on 
of  issues  raised  by  the  comments. 
Further,  if  we  propose  to  amend  the 
regulations,  we  will  hold  a  public 
hearing  concerning  that  proposal,  as 
r^:quired  by  7  U.S.C  1592(c). 

Auihority:  7  IJ.S.C.  1592. 

D^mv  in  Washington.  DC.  this  9ih  tUy  of 
September  1994 
Terry  I-.  Medley, 

Acting  A(l:nii,istrotor.  Aiiir.ii:! nnd  Phtut 
Health  Inspection  Sen,  ice 

IFR  D.k:  94-22851  Fiiwl  »-14   «*4,  8  45  an.|     ■ 
BILLING  CODE  3410-34-P 


ENVIRONMENTAL  PROTECTION 
AdENCY 

40  CFR  Part  52 
[MI24-01-6259b;  FRL^«054-4) 

Approval  and  Promulgation  of  Stste 
Implementation  Plan;  Wichigan; 
Miscellaneous  Rule  Changes, 
Technical  Changes 

AGENCY:  United  States  Envimnii»enl;'l 
Prote«:tion  Agency  (USEPA).    . 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  proposes  partial 
approval  and  partial  disapproval  of  a 
revision  fo  the  Michigan  Stale 


Implementation  Plan  (SIP)  incorporating 
tw:hnical  changes  to  miscellaneous  air 
control  rules.  These  changes  are  not 
federally  mandated,  but  the  State  has 
requested  that  USEPA  incorporate  the 
<;hanj;es  into  the  SIP.  In  the  final  rules 
section  of  this  Federal  Register,  the 
USEPA  is  acting  on  this  matter  in  a 
direi:t  final  rule  without  prior  propbs;.! 
-  because  the  Agency  views  this  as  a 
noncontroversial  action  and  antic:! paftx^ 
no  adverse  «:»mments.  A  detailed 
rationale  for  the  partial  approval  and 
partial  disapproval  is  set  forth  in  the 
direci  final  rule.  If  no  adverse  commeniv 
are  re<;eived  in  response  to  the  dir»H:t 
final  rule,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule.  If  the  USEPA  receives 
adverse  comments,  the  direct  final  n:U- 
will  he  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  USEPA  will  not 
institute  a  second  comment  period  on 
this  dofTument.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed  ruli- 
must  be  re<«ived  in  writing  by  CKlobtT 
17,1994. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief, 
Regulation  Development  Sei:tion.  Air 
Toxics  and  Radiation  Brantii  (.AT-IH)) 
U.S.  Environmental  Protection  Agencv 
77  West  Jackson  Boulevard.  Chicago 
Illinois  60604. 

Copies  of  the  redesignation  request 
and  USEPA "s  analysis  are  available  for 
inspe(iion  at  the  U.S.  Environmentiil 
Protection  Agency,  Region  5,  .Mr  .iin) 
Radiation  Division..  77  West  Jai  ksjin 
Bou!e\  .ird.  Chicago.  Illinois  60r)i)4 
(Please  tols'phone  Megan  Beardsley  .>! 
(312)  886-0869  fo  arrange  an 
appointment  before  visiting  thi  Rh>;mii,. 
.'•.  Ofn.e.) 

A  copy  of  tl'.is  SIP  revision  isi.lsu 
available  at  the  Office  of  Air  and 
Radiation,  Docket  and  Information 
Ce.ntrr  (Ai,  Dock*  I  6102),  room  .Vil.'.fjij 
U.S.  Envi.J-onnjental  Profet.tion  .Xpn  -. 
401  M  .Street,  SW..  Washington.  IX: 
;i04R0.  [liYZ]  2fin-7.'i4a. 

FOR  FURTHER  INFORMATION  CONTACT; 
Meg.iii  Hf'ardsiey,  Environmentiil 
.•m  ientist,  Regiilalion  Developinenl 
.Sw  !i(in,  Air  Toxics  and  Radidiion 
Bran<  h  (AT-18J),  U.S.  Environmeni.il 
Prof e(1  ion  Agency.  Rejjion  5,  Chicaiin 
Illinois  r,0R04,  (312)  886-^)669 

SUPPLEMENTARY  INFORMATION:  .Se<-  iIr 
information  provided  in  thedirei.t  fin--: 
rule  which  is  lo<:aled  in  the  njie-- 
smiion  of  this  Federal  Register 
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List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  Tt)ntrol.  Nitrogen  oxides. 
Ozone,  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  August  8. 1994. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 
|FR  Doc  94-22783  Filed  9-14-94;  8:45  am) 
en-UNG  COOE  «S60-6fr-^ 


40  CFR  Part  52 

[TN-1 20-1 -6528b;  FflL-5070-11 

Approval  and  Promulgation  of 
Implementation  Plans  Regarding 
Emergency  Episodes,  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Tennessee  for  the  purpose  of 
establishing  a  revision  to  the  State's 
emergency  episode  plan  requirements. 
In  the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  October  17.  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  tor  Ms.  Karen  BoreL 
.  Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air. 
Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency.  345  Courtland 
Street.  NE..  Atlanta.  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Tennessee  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency. 


401  M  Street,  S\V..  Washington.  DC 
20460. 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch.  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
30365. 

Tennessee  Division  of  Air  Pollution 
Control.  701  Broadway.  Customs  House. 
4th  Floor.  Nashville,  TN  37247-1531. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Borel,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air.  Pesticides  &  Toxics 
Management  Division.  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365.  The  telephone  number  is  404/ 
347-2864.  Reference  file  TN-120-1- 
6528. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  August  24.  1994. 
Joseph  R.  Franzmathes. 
Acting  Regional  Administrator. 
[FR  Doc.  94-22785  Filed  9-14-94;  8:45  ami 

BtLUNG  CODE  aSeO-6»-F 


40  CFR  Part  52 

[MS-1 6-1 -6988b;  FRL-6070-6] 

Approval  and  Promulgation  of 
Implementation  Plans  Revision  to  New 
Source  Review,  Construction  and 
Operating  Permit  Requirements, 
Mississippi 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Mississippi  for  the  purpose  of 
incorporating  the  State's  changes  to 
regulations  for  construction  of  new 
sources.  In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
EPA  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rational 
for  the  approval  is  set  forth  in  the  direct, 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsrquent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 


interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  October  17.  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Kimberly  Bingham  at  the  EPA  Region  IV 
address  hsted  below.  Copies  of  the 
material  submitted  by'the  State  of 
Mississippi  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
US  Environmental  Protection  Agency. 
401  M  Street.  SW..  Washington  DC 
20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch.  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
30365. 

Mississippi  Department  of 
Environmental  Quality.  Office  of 
Pollution  Control.  Air  Quality  Division. 
2380  Highway  80  Westjackson. 
Mississippi  39289-0385. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham.  Regulatory  Planning 
and  Development  Section.  Air  Programs 
Branch.  Stationary  Source  Planning 
Unit.  Region  IV.  US  Environmental 
Protection  Agency.  345  Courtland 
Street,  NE..  Atlanta.  Georgia  30365. 
(404)  347-3555  ext.  4195. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  September  1. 1994. 
Joe  R.  Franzmathes, 
Acting  Regional  Administrator. 
(FR  Doc.  94-22787  Filed  9-14-94;  8:45  amj 

BILUNG  CODE  65«0-6»-F 


40  CFR  Part  52 

[TX-30-1 -6527b;  FRL-6069-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Site  Specific  Particulate  Control  Plan 
for  ASARCO.  El  Paso 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  in  this  action 
proposes  to  approve  a  revision  to  the 
Texas  State  Implementation  Plan  (SIP) 
addressing  a  request  for  a  waiver  from 
certain  industrial  roadway  paving  for 
the  ASARCO  copper  smeiter  in  El  Paso. 
Texas.  Specifically,  in  lieu  of  paving, 
this  action  proposes  to  approve  an 
alternate  particulate  control  plan  for 
certain  industrial  unpaved  roads  at  the 
El  Paso  ASARCO  copper  smelter.  In  the 
final  rules  section  of  this  Federal 


Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  ail 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  October 
17.1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
pubhc  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency.  Region  6,  Air  Programs  Branch 
(6T-A).  1445  Ross  Avenue,  suite  700. 
Dallas,  Texas  75202.Texas  Natural 
Resource  Conservation  Commission.  • 
P.O.  Box  13087.Austin.  Texas  78711- 
3087. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather,  Planning  Section  (6T-AP). 
Air  Programs  Branch,  USEPA  Region  6. 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733.  telephone  (214)  655-725H. 

SUPPLEMENTARY  INFORMATION: 

See  the  information  provided  in  the 
direct  final  action  of  the  same  title 
which  is  located  in  the  final  rules 
section  of  this  Federal  Register. 

Dated:  August  26,  1994 
W'.B.  Hathaway. 

Acting  Regional  Administrator  IfiAI. 
!FR  Doc  94-22790  Filed  »-14-94;  H:45  ami 
BILUNG  CODE  e5«0-60-F 


40  CFR  Part  152 
{OPP-300350;  FRL-4872-41 
RIN  2070-AC18 


Pesticides;  Exemption  of  Certain 
Substances  from  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
Requirements 

AGENCY:  Environmental  Prolettion 
Agency  (EPA). 
ACTION;  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
exempt  from  regulation  under  setrf  ion 
25(b)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
certain  substances  when  used,  sold,  or 
distributed  as  pesticide  active 
ingredients.  EPA  believes  regulation  of 
these  substances  is  not  necessary  to 
prevent  unreasonable  adverse  effects  on 
the  environment,  and  these  substances 
are  not  of  a  character  necessary  to  be 
subject  to  FIFRA  in  order  to  carry  out 
its  purposes.  Substances  exempted  are 
pesticides  and  would  continue  to  be 
distributed  and  sold  as  pesticides  after 
promulgation  of  a  final  rule.  If 
exemptions  are  established,  false  claims 
and  advertising  would  still  be  subject  to 
jurisdiction  of  the  Federal  Trade 
Commission  or  could  result  in  civil 
liabilities  for  the  manufaclurer  and 
distributor.  This  proposal,  and  any 
subsequent  final  rule,  would  not 
establish  or  alter  exemptions  or 
tolerances  for  the  listed  subslani  es 
under  provisions.of  the  Federal  Food. 
Drug  and  Cosmetic  Act. 

DATES:  Written  comments,  identified  by 
the  document  control  number,  jOPP- 
300350],  must  be  received  on  or  before 
November  14,  1994. 
ADDRESSES:  Comments,  in  tripiic  ate. 
should  bear  the  document  control 
number  and  be  submitted  to:  Puhlic 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pestidde  Programs. 
Environmental  Protection  .^gen(.v,  401 
"-M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  corrnneots  to;  Rm.  1132, 
1921  )efferson  Davis  Hwv.,  Crvstal  Citv, 
VA22202, 

Information  submitted  in  any 
comment  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  ail  of  that  information  as 
"Confidential  Business  Information  " 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  iry  aci;ordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  re<;ord. 
Information  not  marked  confidential 


may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter 
Written  comments  will  be  available  lor 
public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above  from  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  F.  Mountfort,  Registration 
Division.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv.  401 
M  St..  SW.,  Washington,  DC  204B0. 
Office  location  and  telephone  number: 
Rm.  713.  1921  lefferson  Davis  Highwav. 
Arlington.  VA  22202,  703-305-5446. 
SUPPLEMENTARY  INFORMATION: 


JMI 


I.  Statutory  and  Regulatory  Background 

This  rule  is  being  proposed  pursuant 
to  authority  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  EPA 
regulates  f)esticides  under  FIFRA 
through  a  registration  system.  Except  as 
provided  by  other  sections  of  FIFRA. 
section  3  provides  that  all  pesticides 
must  be  registered  by  EPA  prior  to 
distribution  or  sale.  As  defined  by 
FIFRA  section  2(u)(l),  a  pesticide  "is 
any  substance  or  mixture  of  substances 
intended  for  preventing,  destroying, 
repelling,  or  mitigating  any  pest."  The 
products  that  are  subject  to  this 
proposed  rule  are  considered  to  be 
pesticides,  for  example,  if  they  are 
intended  to  kill  or  repel  a  pesi,  such  as 
biting  fiies.  or  to  prevent  or  mitigate  a 
pest,  such  as  moths.  EPA  registers 
pe.sticides  on  the  basis  of  data  adequate 
to  show  that  the  pesticide,  when  used 
in  compliance  with  the  terms  and 
conditions  of  registration  or  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
pose  unreasonable  adverse  effects  on  the 
environntent.  The  term  "unreasonable 
adverse  effects  on  the  environmenl" 
means  any  unreasonable  effed  to  man 
or  the  environment,  taking  into  a(x  ount 
the  economic,  social,  and  environmental 
co.sts  and  benefits  of  the  use  of  the 
pestigide. 

FIFRA  section  25(b)  authorizes  the 
.^dmini.strator  to  exempt,  by  regulation, 
from  the  requirements  of  FIFRA  any 
pesticide  which  she  determines  to  be  ol 
a  t:haracter  which  is  unnecessary  to  be 
subject  to  the  Act  in  order  to  c^rrv  out 
the  purposes  of  FIFRA.  EPA  is 
proposing  to  amend  40  CFR  152.25  to 
exempt  from  regulation  under  FIFRA 
the  following  substances  when  used, 
sold,  or  distributed  as  an  active 
ingredient  of  a  pesticide.  EPA  believes 
that  regulation  of  these  substances 
under  FIFRA  is  not  necessary  to  prevent 
unreasonable  adverse  effects  on  man  or 
the  environment.  In  addition,  EPA 
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JMI 


believes  that  the  regulatory  burden 
imposed  by  regulation  as  pesticides  is 
not  justified.  This  action  is  being  taken 
at  EPA's  initiative. 

Castor  oii  (U.S.P.  or  equivalent) 

Cedar  oil 

Cinnamon 

Citric  acid 

CitTonella 

Cloves  md  clove  oil 

Com  gluten  meal 

Com  oil 

Cottonseed  oil ' 

Dried  blood 

Eugenol 

Garlic 

Geraniol 

Geranium  oil 

Lauryl  sulfate 

Lemorgress  oil 

Linseed  oil 

Malic  acid 

Mint  and  mint  oil 

Pepperraiat  and  peppermint  oil 

2-Phenethyl  propionate  (2-pheiiylethy) 
propionate) 

Potassium  (ort>ate 

Putrescent  whole  egg  solids 

Rosemary  and  rosemary  oil 

Sesame  (includes  ground  sesame  plant) 

Sodium  chlohde  (common  salt] 

Sodium  lauryl  sulfate 

Soybean  oil 

Thyme  and  thyme  oil 

White  pepper 

Zinc  metal  «trip«  (consisting  solely  of  zinc 
metal  and  unpurities) 

In  evaluating  the  risk  to  human  health 
and  the  environment  posed  by  each  of 
these  substanoes  when  used,  sold,  of 
distributed  as  an  active  ingredient  of  a 
pesticide,  EPA  assessed  the  pesticide 
according  to  the  following  factors.  The 
list  is  not  meant  to  be  exclusive:  not 
ever>'  factor  Is  applicable  to  each 
substance  proposed  for  exemption;  and 
each  sub^ance  need  not  meet  each 
factor.  The  list  provides  a  common 
starting  point  toward  reaching  a 
decision. 

1.  The  pesticide  is  a  substance  that  is 
widely  distributed  in  commerce  and 
available  to  the  general  public 
throughout  the  United  States  for 
nonpesticidal  uses  without  any 
evidence  of  significant  adverse  effects  to 
humans  or  the  environment. 

2.  The  pesticide  is  a  substance  that 
has  a  nontoxic  mode  of  action  and/or  is 
generally  considered  nontoxic.  For 
example,  putrescent  whole  egg  solids 
(rotten  eggs)  repel  deer  because  of  the 
eggs'  strong  offensive  odor.  Other 
qualifving  substances  might  be  common 
human  foods  or  substances  listed  by  the 
Food  and  [)rug  Administration  as 
Generally  Recognized  As  Safe  (GRAS)  in 
21  CFR  part  182, 184,  or  186. 

3.  The  Agraicy  is  unaware  of  any 
experimental  data,  including  laboratory 
animal  toxicity  tests,  or  other 
iiiformation.  either  in  Agency  files  (data 


submissions,  section  6(aKZ)  reports, 
etc.)  or  published  literature,  indicating 
that  the  pesticide  substance  or 
structurally  related  substanoes  have  ihe 
potential  for  significant  adverse  effects 
to  humans  or  the  envinmmenl. 

4.  The  pesticide's  use  patterns 
(application  rate,  firequency.  manner  of 
application)  result  in  negligible 
incremental  human  or  environmental 
exposure. 

5.  The  pesticide  is  presumed  to  be 
nonpersistent  because  its  composition 
consists  of  materials  known  to  rapidly 
degrade  in  the  environment  to 
environmental  constituents  by  normal 
biological,  physical  or  chemical 
processes  that  can  be  reasonably 
expected  to  exist  %rhere  the  pesticide  is 
applied. 

The  substances  affected  by  this 
proposal  would  be  exonpt  when  used, 
sold,  or  distributed  as  single-ingredient 
pesticides.  Pesticide  products 
(formulations^  containing  active 
ingredients  that  %vouid  be  exempt  under 
this  proposal  are  eligible  if  the  only 
other  ingredients  are  (1)  acbve 
ingredients  named  in  this  exemption;  or 
(2)  inert  ingredients  named  in  this 
exemption.  The  inert  ingredients 
included  have  been  identified  by  EPA  as 
Minimal  Risk  Inerts  (List  4A)  The 
Agency  is  issuing  Minimal  Risk  Inerts 
(List  4A)  in  a  seperate  notice  appearing 
in  this  issue  of  the  Federal  Register. 

Proposed  §  152_25(gH2)  would  require 
that,  to  qualify  for  exemption,  each 
pesticide  product  cxmtaining  the 
substance  bear  a  label  that  clearly  and 
intelligibly  identifies  all  ingredients.  It 
would  not  be  necessary  to  list 
percentages  of  ingredients  or  use  EPA 
format  in  listing  ingredients. 

Products  containing  these  substances 
that  claim  either  to  control  or  mitigate 
microorganisms  that  pose  a  threat  to 
human  health,  or  carriers  of  such 
microorganisms,  would  be  excluded 
from  the  exemption  under  proposed 
§  152.25(gK3).  Those  uses  involve 
public  heahh  issues,  and  lack  of  efficacy 
cannot  be  determined  by  the  user. 

EPA  invites  comment  on  the 
substances  included  in  the  proposal  and 
comment  on  the  factors  used  in  this 
proposal. 

In  addition.  EPA  invites  suggestions 
for  additional  substances  for  such 
exemption  (these  may  be  substances  not 
currently  contained  in  any  pesticide 
product)  and  other  fectors  that  might  be 
appropriate  to  consider  in  determining 
whether  a  substance  should  be 
exempted  from  regulation  under  section 
25(b).  Persons  identifying  additional 
candidates  for  exemption  should 
explain  how  these  fectors  apply  to  the 
pesticide  or  offer  any  other  relevant 


explanation  to  support  their  proposal. 
The  Agency  will  consider  such 
suggestions  for  future  rulemaking  or 
other  reduced  regulation. 

IL  Agency  Determination 

The  pesticide  active  ingredients 
proposed  in  this  document  for 
exemption  have  been  considered  as 
follows: 

1 .  Widely  distributed  in  commerce 
and  available  to  the  general  public. 
Castor  oil,  cedar  oil.  cinnamon,  citric 
acid,  citronella,  cloves,  com  gluten 
meal,  com  oil.  cottonseed  oil.  dried 
blood,  garlic,  geraniol.  geranium  oil, 
lauryl  sulfate,  iemongrass  oil.  linseed 
oil.  malic  acid.  mint,  peppermint, 
rosemary,  sesame,  soybean  oil,  sodium 
chloridte  (common  salt),  sodium  lauryl 
sulfate,  and  zinc  metal  strips. 

2.  Common  foods  or  constituents  of 
common  foods.  Cinnamon,  citric  acid, 
cloves,  corn  gluten  meal,  com  oil,  garlic, 
malic  acid,  mint,  peppermint,  rosemary, 
sesame,  soybean  oil.  sodium  chloride 
(common  salt),  thyme,  and  white 
pepper. 

3.  Listed  by  the  Food  and  Drug 
Administration  as  GRAS.  Cinnamon, 
citric  acid,  citronella,  eugenol.  garlic, 
geraniol,  geranium  oil,  Temongrass  oil, 
malic  acid.  mint,  peppermint.  2- 
phenethyl  propionate,  rosemary, 
sodium  chloride  (common  salt),  thyme, 
and  white  pepper. 

4.  Nontoxic  mode  of  action.  All  listed 
pesticides  have  nontoxic  modes  of 
action  except  sodium  chloride  (common 
salt). 

5.  No  significant  adverse  effects  to 
humans  or  the  environment.  The 
Agency  is  unaware  of  any  information 
or  data  showing  significant  adverse 
effects  to  man  or  the  environment  for 
any  of  the  pesticides  or  structurally 
related  substances  included  in  this 
proposal.  The  public  is  invited  to  cite  or 
submit  any  information  regarding  the 
effects  of  any  of  these  substances.  The 
Agency  will  remove  a  pesticide  from 
exemption  if  data  which  document 
significant  adverse  effects  to  humans  or 
the  environment  are  submitted. 

6.  Negligible  human  or  en\'ironmental 
exposure.  None  of  the  proposed 
candidates  has  significant  additional 
exposure  potential  for  humans  or  the 
environment  when  used  as  a  pesticide. 
This  conclusion  is  based  on  either  an 
understanding  of  current  pesticide  use 
patterns  or  widespread  distribution  and 
use  for  nonpesticidal  purposes. 

7.  Nonpersistance.  All  of  the  listed 
pesticides  would  be  expected  to  rapidly 
degrade  in  the  environment;  are 
naturally  occurring:  or  are  otherwise  not 
considered  to  be  persistent  based  on 


their  characteristics,  properties,  and 
known  degradation  pathways. 

Cedar  oil,  citronella.  geranium  oil. 
and  Iemongrass  oil  are  generally 
constituents  of  lotions  and  other 
products  for  use  directly  on  human 
skin  The  substances  are  also  commonly 
used  in  perfumery.  Citronella.  geranium 
oil.  and  Iemongrass  oil  are  essential  oils 
and  listed  as  GRAS  substances  by  FDA 
Exposure  of  or  effects  on  humans  or  the 
environment  attributable  to  use  of  these 
substances  as  arthropod  repellents  is 
mdistinguishable  from  use  as 
fragrances/perfumes.  The  Agency 
believes  that  it  is  unnecessary  to 
regulate  these  substances  as  pesticides 
m  order  to  carry  out  the  purposes  of 
FIFRA. 

The  Agency  also  invites  comment  on 
other  essential  oils  that  may  be  suitable 
candidates  for  exemption.  "There  are 
many  essential  oils  used  in  preparation 
of  perfimies  and  fragrances.  The  Agency 
considers  the  variety  and  potential 
range  of  toxicity  ofsubstances  included 
under  the  term  "essential  oils"  to  be  too 
broad  for  "essential  oils"  to  be 
exempted  generically. 

Potassium  sorbate  is  a  common  food 
additive  and  preservative  and  is 
permitted  under  Food  and  Drug 
Administration  regulations  as  a 
preservative. 

These  proposed  exemption 
determinations  are  based  on  EPA's 
assessment  of  cunently  available 
information.  Once  finalized,  exemption 
determinations  are  subject  to  change 
through  further  rulemaking  if  EPA 
becomes  aware  of  information        ~    '"■' 
indicating  that  CQntinued  exemption  of 
a  substance  from  regulation  under 
FIFRA  section  25(b)  is  not  consistent 
with  the  purposes  of  FIFRA. 

III.  Further  Reduced  Regulation  ^ 
Activity 

The  Agency  intends  to  pursue 
additional  reduced  regulation  initiatives 
where  such  activity  can  relieve 
regulatory  burdens  without  endangering 
public  health  or  environmental 
protection.  There  may  be  a  number  of 
possible  options  such  as  reduced  data 
requirements  and  specific  review 
procedures  for  reduced  risk  pesticides 
in  addition  to  exemption  by  mlemaking. 
The  Agency  invites  suggestions  and 
comments  on  additional  regulatory 
relief  measures. 

For  pesticides  currently  registered 
and  eligible  for  exemption  under  this 
proposed  rule,  the  Agency  would  invite 
requests  for  voluntary  cancellation  of 
affected  product  registrations  after 
publication  of  a  final  rule.  The  Agency 
does  not  intend  to  process  further 
applications  to  register  products  eligible 


for  exemption  after  publishing  a  final 
rule. 

IV.  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f],  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affectinga  section  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  safety,  or  State, 
local  or  tribal  governments  or 
commimities  (also  known  as  " 
economically  significant"):  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  Agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  oiit  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order.  The  Agency  has  determined'that 
this  mle  is  "not  significant"  within  the 
meaning  of  that  term  as  set  forth  in 
section  3(f)  of  Executive  Order  12866. 
Under  the  terms  of  the  executive  order, 
EPA  has  determined  that  this  rule  is 
[  "not  significant"  and  is,  therefore,  not 
subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

This  ruie  has  been  reviewed  under  the 
Regulatory  Flexibility  Ad  of  1980  (Pub. 
L.  96-354;  94  Stat.  1164,  5  U.S.C.  601  et 
seq.).  EPA  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses,  small  governments,  or  small 
organizations. 

Accordingly,  I  certify  that  this  rule 
does  not  require  a  separate  regulatory 
fiexibility  analysis  under  the  Regulatory 
Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests.  Therefore,  Ihe 
Paperwork  Reduction  Act  of  1980  is  not 
applicable. 

D.  Other  Statutory  Requirements 

In  accordance  with  FIFRA  section  25, 
a  draft  of  this  proposal  was  submitted  to 
lhe  FIFRA  Science  Advisory  Panel 
(SAP)  and  to  the  U.S.  Department  of 
Agriculture  (USDA).  The  Science 
Advisory  Panel  has  waived  review  of 


the  proposed  mle  and  will  waive  a 
review  of  the  final  mle  if  it  is  issued. 
The  USD.\  has  responded  that  it  has  no 
objections  to  the  proposed  mle. 

Copies  of  the  proposed  mle  were  also 
forwarded  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture,  Nutrition  and  Forestr>'  of 
the  Senate. 

List  of  Subjects  in  40  CFR  Part  152 

Environmental  protection, 
Agricultural  commodities, 
Administrative  practice  and  procedure. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  8, 1994. 

Carol  M.  Browner, 

Administrator. 

Therefore,  it  is  proposed  that  40  part 
152  be  amended  as  follows: 

PART  152— [AMENDED] 

1.  The  authority  citation  for  part  152 
continues  to  read  as  follows: 

Authority:  7  US  C.  136-136y 

2.  In  §  152.25.  by  adding  new 
paragraph  (g)  to  read  as  follows: 

§152.25    Exemptions  for  pesticides  of  a 
character  not  requiring  FIFRA  regulation. 


(g)  Minimum  Risk  Pesticides— (i) 
Active  ingredients.  The  following  active 
ingredients  are  exempt  from  the 
requirements  of  FIFRA  when  used.  sold, 
or  distributed  alone  or  in  combination 
with  other  substances  listed  in  this 
paragraph,  provided  that  all  of  the 
criteria  of  this  paragraph  (g)(1)  are  met. 
■     Castor  oil  (U.S. P.  or  equivalent) 

Cedar  oil 

Cinnamon 

Citric  acid 

Citronella 

Cloves  and  clove  oil 

(]oni  gluten  meal 

Corn  oil 

Cottonseed  oil 

Dried  blood' 

Eugenol 

Garlic 

Geraniol 

Geranium  oil 

Laur>'l  sulfate 

Lemongrass  oil 

Linseed  oil     ' 

Malic  acid 

Mint  and  mint  oil 

Peppermint  and  peppefrmint  oil 

2-Ph6nethyl  propionate  (2-pheny|pih\l 
propionate) 

Potassium  sortwte 

Putrescent  whole  egg  solids 

Rosemar>'  and  rosemary  oil 

Sesame  Hncludes  ground  sesame  plant) 

Sodium  chloride  (common  salt) 
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Sodium  lauryl  sulfate 

Soybean  oil 

Thyme  and  thyme  oil 

White  pepper 

Zinc  metal  (strips  consisting  solely  of  zinc 
metal  and  impurities) 

(i)  Each  product  containing  the 
substance  must  bear  a  label  identifying 
all  ingrtedients  of  the  product.  Such 
identification  need  not  conform  to  the 
requirements  of  part  156  of  this  chapter, 
but  must  identify  ingredients  by 
common  or  chemical  name. 

(ii)  The  substance  or  product  must  not 
bear  claims  either  to  control  or  mitigate 
microorganisms  that  pose  a  threat  to 
human  health  or  carriers  of  such 
microorganisms. 

(2)  Permitted  inerts.  A  pesticide 
product  exempt  under  paragraph  (g)(1) 
shall  not  lose  that  exemption  by 
inclusion  in  such  product  of  one  or 
more  of  the  following  ingredients: 

Acetic  acid 

Agar 

Alfalfa 

Alfalfa  meal 

Almond  hulls 

Almond  shells 

Alpha  cellulose 

Apple  pomace 

Attapulgite-type  clay 

Beef  fat 

Beeswax 

Beet  powder 

Bentonite 

Bone  meal 

Bran 

Bread  crumbs 

Calcareous  shale 

Calcite 

Calcium  carbonate 

Canary  seed 

Cane  syrup 

Carbon  dioxide 

Cardboard 

Carrageeoan 

Carrots 

Casein 

Cheese 

Chlorophyll 

Cinnamon 

Citric  acid 

Citrus  meal 

Citrus  pectin 

Citrus  pulp 

Clam  shells 

Cloves 

Cocoa 

CoQoa  shells 

Coco  shell  flou 

Cxxl  liver  oil 

Coffee  ground 

Cookies 

Cork 

Corn 

Corn  cobs 

(x>rn  flour 

Corn  meal 

Corn  oil 

Cornstarch 

Com  s>Tup 

Cotton 

Cottonseed  mf  - 


Cottonseed  oil 

Cracked  oats 

Cracked  wheat 

Dextrin 

Dextrose 

Dolomite 

Douglas-fir  bark,  ground 

Eggs 

Egg  shells 

Edible  fish  meal 

Edible  fish  oil 

Flour 

Fuller's  earth 

Gelatin 

Glue,  as  depolymerized  animal  collagen 

Glycerin 

Granite 

Grape  pomace 

Graphite 

Ground  oats 

Guar  gum 

Gum  arable 

Gum  tragacanth 

Gypsum 

Hearts  of  com  flour 

Hydrogenated  vegetable  oils 

Honey 

Invert  siigar 

Invert  syrup 

Kaolinite-type  clay 

Lactose 

Lanolin 

Lard 

Latex 

Lecithin 

Lime 

Limestone 

Linseed  oil 

Malt  flavor 

Meat  meal 

Meal  scraps 

Medicated  feed 

Mica 

Milk 

Millet  seed 

Mineral  oil.  U.S.P. 

Molasses 

Montmorillonite-type  clay 

Nitrogen 

Nutria  meat 

Nylon 

Oatmeal 

Oats 

Olive  oil 

Onions 

Orange  pulp 

Oyster  shells 

Paper 

Paprika 

Paraffin  wax 

Peanut  butter 

Peanut  oil 

Peanuts 

Peanut  shells 

Peat  moss 

Pecan  shell  flour 

Pectin 

Polyethylene  film 

Polyethylene  pellets 

Potatoes 

Pumice 

Raisins 

Red  cedar  chips 

Red  dog  flour 

Rice 

Rice  hulls 


Rubber 
Rye  flour 
Safflower  oil 
Sawdust 
Seaweed,  edible 
Shale 
Soapstone 
Sodium  bicarbonate 
Sodium  chloride 
Sorbitol 
Soybean  hulls 
,  Soybean  meal   • 
Soybean  oil 
Soy  flour 
Soy  protein 
Sucrose 
Sugarbeet  meal 
Sunflower  seeds 
Tallow 
Vanillin 
~  Vermiculite 
Vitamin  C 

Vitamin  E  '  -       - 

Walnut  flour  .  "  . 

Walnut  shells- 
Water 
.    Wheat 

Wheat  germ  oil 
Whey 

Wintergreen  oil 
Wool 

Xanthan  gum 
Yeasf 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1039  and  1145 

[Ex  Parte  No.  346  (Sut>-No.  36)] 

Rail  General  Exemption  Authority — 
Exemption  of  Non-Ferrous  Recyclables 
and  Railroad  Rates  on  Recydabie. 
Commodities 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Proposed  Rulemaking: 

Extension  of  Comment  Due  Date. 

SUMMARY:  By  decision  served  August  23, 
1994  (59  FR  43529,  August  24,  1994), 
the  Commission  sought  public  comment 
by  September  23, 1994,  on  a  proposal  to 
exempt  partially  fi-om  regulation  the  rail 
transportation  of  certain  non-ferrous 
recyclables.  The  due  date  for  comments 
is  extended  to  October  24,  1994.  The 
Association  of  American  Railroads  and 
the  Institute  of  Scrap  Recycling 
Industries,  Inc.,  have  advised  the 
Commission  that  they  are  participating 
jointly  in  a  related  proposal  (namely,  Ex 
Parte  No.  346  (Sub-No.  35),  with 
comments  due  September  23, 1994  [see 
59  FR  435281),  and  require  additional 
time  to  coordinate  the  development  of 
joint  comments  in  this  proceeding. 
Many  of  the  same  staff  Mill  participate 


in  both  rulemakings.  The  request  is 
reasonable:  therefore,  the  extension  will 
be  granted. 

DATES:  Comments  are  due  on  October 
24,  1994. 

ADDRESSES:  Participants  must  send  an 
original  and  10  copies  of  their 
comments  referring  to  Ex  Parte  No.  346 
(Sub-No.  36)  to:  Office  of  the  Secretary. 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

FOR  FURTHEW  tMf  ORMATJON  COfaACT: 
Beryl  Gordon,  (202)  927-5610.  |TDD  for 
hearing  impaired:  (202)  927-5721. J 

Decided:  September  9, 1994. 

By  the  Commission,  Vernon  A.  Williams. 
Acting  Secretary.  '     - 

Vernon  A.  Williams, 
Acting  Secretary: 
IFR  Doc.  94-22828  Filed  9-14-94;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR. 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  to  List  the  Coral  Pink  Sand 
Dunes  Tiger  Beetle  as  Endangered  and 
Designate  Critical  Habitat 

AGENCY:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  90-day  finding  for 
a  petition  to  list  the  Coral  Pink  Sand 
Dunes  tiger  beetle  (Cicindela  limbata 
albissima]  and  designate  critical  habitat 
under  the  Endangered  Species  Act  of 
1973  as  amended.  The  Service  finds  that 
the  petition  presents  substantial 
information  indicating  that  the 
requested  action  may  be  warranted. 
DATES:  The  finding  announced  in  this 
document  was  made  on  September  8, 
1994.  To  be  considered  in  the  12-month 
finding  for  this  petition,  information 
and  comments  should  be  submitted  to 
the  Service  by  November  14, 1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Lincoln  Plaza,  Suite 
404, 145  East  1300  South.  Salt  Lake 
City,  Utah  84115.  The  petition  finding, 
supporting  data,  and  comments  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 


John  L.  England  (See  ADDRESSES 
section),  telephone:  (801/524-5001). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3KA)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  ef  seq.].  requires  that  the 
Fish  and  Wildlife  Service  (Service) 
make  a  finding  on  whether  a  petition  to 
4ist,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  This  finding  is  to  be  based 
on  all  information  available  to  the 
Service  at  the  time  the  finding  is  made. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
a  notice  regarding  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  that 
substantial  information  was  presented, 
the  Service  also  is  required  to  promptly 
commence  a  review  of  the  status  of  the 
species  involved  if  one  has  not  already 
been  initiated  by  the  Service.  The 
Service  initiated  a  status  review  for  the 
Coral  Pink  Sand  Dimes  tiger  beetle 
[Cicindela  limbata  albissima)  when  it 
categorized  the  species  as  a  category  2 
candidate  species  in  the  1984 
Invertebrate  Notice  of  Review  (49  FH 
21664).  This  notice  meets  the 
requirement  that  a  notice  be  published 
for  a  90-day  finding  made  earlier  for  the 
petition  discussed  below. 

A  petition,  dated  April  19,  1994,  was 
submitted  by  Mr.  Ken  A.  Rait  on  behalf 
of  the  Southern  Utah  Wilderness 
Alliance  located  in  Salt  Lake  City,  Utah, 
and  was  received  by  the  Service  on 
April  21, 1994.  A  letter  acknowledging 
receipt  of  the  petition  was  mailed  to  the 
petitioner  on  May  6.  1994.  The 
petitioner  requested  the  Service  to  list 
the  Coral  Pink  Sand  Ehines  tiger  beetle 
as  endangered  and  to  designate  critical 
habitat.  The  petition  was  based  on  a 
recent  report  of  the  Coral  Pink  Sand 
Dunes  tiger  beetle's  biology,  population 
status,  and  threats  (Knisley  and  Hill 
1994). 

The  only  known  population  of  the 
Coral  Pink  Sand  Dunes  tiger  beetle  is  at 
the  Coral  Pink  Sand  Dunes  in  Kane 
County  in  extreme  southern  Utah. 
Measurements  of  the  Coral  Pink  Sand 
Dunes  tiger  beetle  population  has 
demonstrated  an  adult  population  of 
2,000  to  2.400  individuals  in  early  May. 
The  adult  population  generally 
decreases  during  the  summer  with  a 
minor  increase  beginning  in  late  August. 
Overwintering  adult  populations  may 
be,  tj^pically,  as  large  as  300  individuals. 
The  adult  Coral  Pink  Sand  Dunes  tiger 


beetle  population  experienced  a  severe 
population  dechne  in  late  summer  1993 
with  a  1993-1994  overwintering  aduh 
population  of  less  than  100  individuals 
(Knisley  and  Hill  1994). 

Listing  Factors 

The  following  are  the  five  listing 
criteria  as  set  forth  in  section  4(a)(1)  of 
the  Act  and  regulations  (50  CFR  Part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  and  their 
applicability  to  the  current  status  of  the 
Coral  Pink  Sand  Dunes  tiger  beetle. 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange.  Off- 
road  vehicle  activity  is  destroying  and 
degrading  the  species'  habitat, 
especially  the  interdunal  swales  of  the 
larval  population. 

B.  Cherutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Recreational  off-road  vehicle 
activity  is  causing  direct  mortality  of 
individuals  of  the  Coral  Pink  Sand 
Dunes  tiger  beetle,  especially  adults. 
The  species  has  been  heavily  collected 
since  its  discovery-  and  publication  of 
the  species  description. 

C.  Disease  or  predation.  There  is  no 
known  threat. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Coral  Pink 
Sand  Dunes  tiger  beetle  is  not. 
currently,  directly  protected  by  any 
regulatory  mechanism. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
reason(s)  for  the  1993  population 
collapse  is  not  fully  known,  but  weather 
conditions  reducing  or  retarding 
pupation  and  emergence  of  adults  are 
thought  to  have  contributed  to  this 
population  collapse. 

The  Service  has  reviewed  the  petition, 
the  literature  cited  in  the  petition,  and 
other  literature  and  information 
available  in  the  Ser\'ice's  files.  The 
distribution  and  population  of  the  Coral 
Pink  Sand  Dunes  tiger  beetle  is  among 
the  most  restricted  and  smallest  of  any 
animal  sjjecies.  The  species  and  its 
habitat  are  being  adversely  impacted  by 
ongoing  recreational  off-road  vehicle 
use.  The  species  is  vulnerable  to 
exploitation  by  specimen  collectors. 
Given  the  sp>ecies  extreme  endemism 
and  small  population,  the  species 
existence  is  vulnerable  to  any  localized 
stochastic  event  threatening  its 
population. 

On  the  basis  of  the  best  scientific  and 
commercial  information  available,  the 
Service  finds  the  petition  presents 
substantial  information  that  listing  this 
species  may  be  warranted. 

The  Service's  90-day  finding  contains 
more  detailed  information  regarding  the 
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above  decisions.  A  copy  may  be 
obtained  from  the  Service's  Salt  Lake 
City  Office  (see  ADDRESSES  above). 

Reference  Cited 

Kinsley.  C  B.  and  J.M.  Hill.  1994.  Coral  Pink 
Sand  Dunes  tiger  beetle.  Cicindela 
limbata  albissima  current  status  and 
biology.  Unpublished  Status  Report  on 
file  with  the  U.S.  Fish  and  Wildlife 
Service  and  Bureau  of  Land 
management.  Salt  Lake  City.  L'tah.  "16  pp. 

Author 

The  primary  author  of  this  document  is 
John  L.  England  (see  ADDRESSES  section).  ■ 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  etseq.) 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  September  8, 1994. 
MoUie  H.  Beattie. 

Director,  Fish  and  Wildlije  Service. 

|FR  Doc.  94-22896  Filed  9-14-94;  8:45  ami 
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50  CFR  Part  17 

RIN1018-AB73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Endangered  Status  for  the  Alabama 
Sturgeon  With  Critical  Habitat;  Notice 
of  Comment  Period  Extension 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  notice  of 
comment  period  extension. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposed  endangered 
status  for  the  Alabama  sturgeon 
[Scbpbirhynchus  suttkusi)  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  on  June  15, 1993,  and 
extended  the  deadline  for  a  final 
decision  until  December  15,  1994.  The 
present  comment  period  ends 
September  15, 1994,  and  is  extended  an 
additional  30  days  writh  this  notice.  The 
Service  seeks  additional  comment  on 


only  the  scientific  point  of  whether  or 
not  this  sturgeon  still  exists. 
DATES:  All  comments  received  by 
October  17, 1994,  will  be  considered  in 
the  final  decision. 
ADDRESSES:  All  comments  on  this 
proposed  rule  should  be  sent  to  U.S. 
Fish  and  Wildlife  Service,  Asheville 
Field  Office,  330  Ridgefield  Court. 
Asheville,  North  Carolina  28806.  The 
complete  administrative  file  for  thisrule 
is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  this  office. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  G.  Biggins  at  the  above 
Asheville  address  (704/665-1195;  Ext. 
228)  or  Mr.  Robert  S.  Butler,  U.S.  Fish 
and  Wildlife  Service,  6620  Southpoint 
Drive  South,  Suite  310,  Jacksonville, 
Florida  32216  (904/232-2580). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  June  15, 1993,  Federal  Register 
(58  FR  33148),  the  Service  proposed  a 
rule  to  list  the  Alabama  sturgeon  as 
endangered  with  critical  habitat. 
Through  associated  notifications, 
interested  parties  were  requested  to 
submit  factual  reports  and  information 
that  might  contribute  to  the 
development  of  a  final  to  list  the 
Alabama  sturgeon  with  critical  habitat. 
There  were  several  public  comment 
periods,  the  last  of  which  ended 
February  15,  1994. 

Under  Section  4  of  the  Act  (16  U.S.C. 
1533),  the  Fish  and  Wildhfe  Service 
(Service)  has  1  year  to  finalize  a 
proposed  rule  to  list  a  species  as 
endangered  or  threatened.  Section 
4(b)(6)(B),  as  impleniented  at  50  CFR 
424.17(a)(iv),  allows  the  Service  to 
extend  the  deadline  for  a  period  of  6 
months  if  there  is  substantial 
disagreement  among  scientists 
knowledgeable  about  the  species 
concerned  regarding  the  sufficiency  or 
accuracy  of  the  available  data  relevant 
to  the  determination  or  revision 
concerned. 

On  June  21, 1994  (59  FR  31970).  the 
Service  extended  the  deadline  until 
December  15, 1994,  because  of  the 
scientific  uncertainty  over  whether  the 
sturgeon  still  exists,  and  reopened  the 


comment  period  until  September  15, 
1994.  In  that  notice,  the  Service 
determined  for  the  purposes  of  the  Act 
that  Scapbirhynchus  suttkusi  warrants 
recognition  as  a  valid  species  (59  FR 
31972). 

In  an  effort  to  obtain  additional 
information  from  the  scientific 
community  on  the  existence  of  the 
sturgeon,  the  Service  further  extends  the 
present  comment  period  until  October 
17, 1994.  This  date  allows 
approximately  8  weeks  for  Service  to 
compile  all  new  information  and 
comments,  review  previous  comments, 
and  process  the  final  decision  document 
before  publication  by  December  12, 
1994.  Besides  this  comment  period  for 
additional  scientific  information,  the 
Service  will  be  conducting  further 
sampling  surveys  on  portions  of  the 
Alabama  River  where  sturgeon  might- 
remain;  these  will  be  made  through 
early  November  1994  or  later  as  river 
conditions  permit. 

Public  Comments 

The  Service  is  primarily  seeking 
comments  presenting  scientific 
information  on  the  issue  of  whether  the 
species  continues  to  exist,  in  particular, 
from  the  scientific  community. 
Comments  may  also  be  made  as  to  what 
information  would  be  needed  to 
substantiate  the  extinction  of  this 
species  if  the  commenter  believes  this  is 
still  a  question.  All  previous  comments 
(orally  at  public  hearings  or  written) 
submitted  since  June  15, 1993,  will  be 
considered  in  the  final  decision,  which 
is  due  no  later  than  December  15, 1994. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  fl6  U.S.C.  1531--1544). 

List  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  September  12, 1994. 
Moilie  H.  Beattie, 

Director.  Fish  and  Wildlife  Service. 

(FR  Doc.  94-22973  Filed  9-14-94;  8  45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

September  9, 1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  LI.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new- 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  du-ected  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  docuri  .^nts  may  be  obtained 
from:  Departmefi     'learance  Officer, 
USDA.  OIRM,  K.     II  404-W  Admin. 
Bldg.,  Washingtt      D.C.  20250.  (202) 
690-2118. 
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New  Collection 

•  Rural  Electrific 

Electric  System 
and  Proced 

REA  Form  168b 
198. 200, 2C 
238,251.25 
790.  792,  7i- 
831 

On  occasion 

Small  businesse 
responses;  L 


in  Administration 
struction  Policies 

h:.  180,  181,  187, 
33,213,224,231, 
57,307,764,786, 
'92c.  800.  830,  and 


organizations;  232 
.ours 


Fred  Gatchell  (202)  720-1398 
Donald  E.  Hukher. 

Deputy  Departmental  Clearance  Officer. 
[FR  Poc.  94-22795  Filed  9-14-94:  8:45  am] 
BILLING  COOE  3410-01-M 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94'06&-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  impact 

AGENCY:  Animal  and  Plant  Health     ' 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  six  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  release 
into  the  envirormient  of  nonindigenous 
biological  control  agents.  The 
environmental  assessments  provide  a 
basis  for  our  conclusion  that  the  release 
into  the  environment  of  the  biological 
control  agents  will  not  present  a  risk  of 
introducing  or  disseminating  plant  pests 
within  the  United  States  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  enxinuiment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141. 
South  Building,  14th  Street  and 
Independence  Avenue  SW.  Washington, 
DC,  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  Persons  wishing  to  inspect 
those  documents  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  reading  room. 
FOR  FURTHER  MFORMUTION  CONTACT:  Dr. 
Matthew  H.  Royer.  Chief  Operations 
Officer,  Biological  Assessment  and 
Taxonomic  Support,  Operational 
Support,  Plant  Protection  and 
Quarantine.  APHIS,  USDA.  room  626, 
Federal  Building,  6505  Beicrest  Road, 
Hyattsviiie.  MD  20782.  (301)  436-8896. 
For  copies  of  the  enviroiunental 
assessment  and  finding  of  no  significant 


impact,  write  to  Ms.  Deborah  Knott  at 
the  same  address.  Please  refer  to  the  title 
of  the  environmental  assessment  when 
ordering  copies. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Plant  Pest  Act  as  amended  (7 
U.S.C.  150aa  et  seq.)  and  the  Plant 
Quarantine  Act  of  1912  as  amended  (7 
U.S.C.  151  et  seq.)  (the  Acts),  the  U.S. 
Department  of  Agriculture  (USDA)  has 
broad  authority  to  regulate  the 
importation,  interstate  movement,  and 
release  into  the  envirorunent  of 
organisms  in  order  to  prevent  the 
dissemination  of  plant  p>ests  into  the 
United  States  or  interstate.  The  Animal 
and  Plant  Health  Inspection  Ser\ice 
(APHIS)  regulates  plant  pests  under 
regulations  promulgated  pursuant  to  the 
Acts  and  contained  in  7  CPU  part  330 
(referred  to  below  as  the  regulations). 
The  regulations  require,  among  other 
things,  that  a  permit  be  obtained  for  the 
movement  of  a  plant  pest  into  or 
through  the  United  States  or  interstate. 
The  regulations  and  Acts  also  allow  the 
Department  to  include  in  the  permit 
conditions  to  prevent  the  dissemination 
of  plant  pests. 

Under  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C 
4321  et  seq.),  APHIS  typically  prepares 
an  environmental  assessment  before 
issuing  a  permit  for  the  release  in  the 
United  States  of  a  nonindigenous 
organism. 

In  accordance  with  applicable 
regulations,  APHIS  has  received 
applications  for  permits  for  the  release 
into  the  environment  of  nonindigenous 
biological  control  agents.  In  the  course 
of  reviewing  each  permit  application, 
APHIS  assessed  the  impact  on  the 
environment  of  releasing  the  organisms 
under  the  conditions  described  in  the 
permit  application.  APHIS  has  issued 
permits  for  the  release  into  the 
environment  of  the  organisms  Usted 
below  after  concluding  that  their  release 
will  not  present  a  risk  of  the 
introduction  or  dissemination  of  plant 
pests  within  the  United  States  and  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment.  The 
environmental  assessments  and  findings 
of  no  significant  impact,  which  are 
based  on  data  submitted  by  the 
applicant  and  on  a  rexiew  of  other 
relevant  Uteratuie,  provide  the  pubbc 
with  documentation  of  APHIS*  re\'iew 
and  analysis  of  the  environmental 
impact  associated  with  releasing  the 
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biological  control  agents  into  the 
environment. 


Environmental  assessments  and 
findings  of  no  signiRcant  impact  have 
been  prepared  by  APHIS  relative  to  the 


issuance  of  permits  for  the  release  into, 
the  environment  of  the  following 
biological  control  agents: 


Organism 

Title  o1  environmental  assessment 

Date  of  finding 
of  no  Signifi- 
cant impact 

Eretmocerus  sp.  B,  Class  Insecta,  Order 

Hymenoptera,  Family  Aphelinidae. 
Ageniaspis      atricola,      (Logvinovskaya), 

Class    Insecta,    Order    Hymenoptera. 

Family  Encyrtidae. 
Tetranychus    tinlearius     (Dutour),     Class 

Arachnida,       Order       Acan.       Family 

Telranychidae. 
Calosoma    sycophanla.    Class    Insecta, 

Order  Coleoptera,  Family  Carabidae. 
Nanophyes  marmoralus  and   N.    brevis, 

Class  Insecta,  Order  Coleoptera.  Family 

Curculionidae. 
Aphytis,         Class         Insecta,         Order 

Hymenoptera.  Family  Aphielinidae. 

"Field  Release  of  a  Nonindigenous  Wasp  {Eretmocerus  sp.  8)  for  Biological  Coo- 

•  trol  of  Sweetpotato  Whitefly"  (Marcti  1994). 

"Field  Release  of  a  Nonindigenous  Wasp  {Ageriiaspis  citricola  Logvinovskaya)  for 

Biological  Control  of  Cifais  Leaf  miner  {Phyllocnistis  citrella  Stainton)*.'  (April 

1994). 
"Field  Release  of  the  Nonindigenous  Gorse  Spider  Mite.  Tetranychus  lintearius 

Dufour  (Acari:  Telranychidae),  for  Biological  Control  of  Gorse,  Ulex  europaeus 

L.  (Leguminosae)"  (May  1994). 
"Field  Release  of  a  Nonindigenous  Predatory  Beetle  (Calosoma  sycophanta)  for 

Biological  Control  of  Gypsy  Moth"  (May  1994). 
"Release  of  Two  Nonindigenous  Beetles.  Nanophyes  marmoratus  and  N.  brevis, 

for  Biological-Control  of  Purple  Loosestrife.  Lythrum  salicaria"  (May  1994). 

"Field  Releases  of  a  Nonindigenous  Species  of  Aphytis  (sp.  T93015)  for  Biological 
Control  of  Armored  Scale  Insects"  (July  1994). 

3/11/94 

4/29/94 

5/12/94 

5/23/94 
6/1/94 

7/12/94 

JMI 


The  environmental  assessments  and 
fmdings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
NEPA,  (2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40CFR  parts  1500-15Q8),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979.  and  44 
FR  51272-51274.  August  31, 1979). 

Done  in  Washington.  DC.  this  9th  day  of 
September  1994. 

Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Ser\ice. 

[FR  Doc.  94-22852  Filed  9-14-94:  8:45  ami 

BILUNG  COOe  3410-34-P 


Forest  Service 

Deadwood  Ecosystem  Analysis,  Boise 
National  Forest,  ID 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Lowman  Ranger  District 
of  the  Boise  National  Forest  will  prepare 
an  environmental  impact  statement  on  a 
proposal  to  initiate  ecosystem 
management  and  restoration  projects  in 
the  Deadwood  River  drainage.  This 
proposal  will  consist  of  watershed 
improvements,  wildlife  habitat 
maintenance,  vegetation  restoration  and 
prescribed  fire.  A  landscape  scale 
analysis  approach  has  been  applied  to 
the  Deadwood  Ecosystem.  Using  the 
National  Hierarchical  of  Ecological 
Units  the  Deadwood  Landscape  has 
been  classified  into  progressively 
smaller  areas  of  uniform  ecological 


potentials  for  use  in  ecosystem 
management.  Ecological  units  have  been 
delineated  by  similar  patterns  of  (1) 
potential  natural  communities,  (2)  soils, 
(3)  hydrological  function,  (4)  landforms 
and  topography,  (5)  lithology,  (6) 
climate,  (7)  air  quality  and  (8)  natural 
processes  for  cycling  plant  biomass  and 
nutrients. 

Data  for  the  analysis  was  processed 
using  timber  stand  examination  data, 
aerial  photography  interpretations, 
existing  stream  and  soil  surveys,  road 
inventories,  recreation  planning  records, 
cultural  resource  surveys,  historical 
accounts  from  the  State  of  Idaho  and 
State  Fish  and  Game,  Native  Americans. 
Boise  Forest  historical  and  planning 
records,  satellite  imagery,  local  and 
regional  Geographical  Information 
Systems  (GIS)  coverages  and 
conversations  with  local  residents.  Land 
system  inventories,  vegetation  data, 
historical  accounts,  and  fire  history  are 
the  key  elements  used  in  determining 
landscape  elements,  patterns,  and 
processes. 

COMMENTS:  Comments  concerning  the 
scope  of  the  analysis  should  be  received 
in  writing  on  or  before  November  1, 
1994.  Mail  comments  to,  or  for  further 
information  contact,  Dautis  Pearson 
Lowman  Ranger  District,  Boise  National 
Forest,  HC  77  Box  3020,  Lowman,  ID 
83637,  Telephone:  208-259-3361. 
SUPPLEMENTARY  INFORMATION:  Analysis 
on  the  Deadwood  drainage  has  applied 
a  landscape  level  analysis  proce.ss  to 
determine  existing  ecosystem 
conditions.  From  this  analysis  we  have 
determined  what  ecosystems  need  to  be 
maintained  across  the  landscape 
dependent  on  the  physical  environment 
and  the  types  of  neighboring 
ecosystems.  Focusing  on  the 


maintenances  of  the  pieces  we  will  be 
pursuing  species  and  biological 
diversity  at  all  levels.  Restoration 
practices  to  meet  these  goals  will  be 
determined  according  to  land  suitability 
and  biological  needs.  Integration  of  the 
social  and  political  aspects  of 
Deadwood  ecosystem  analysis  have 
been  examined  at  their  appropriate 
scale. 

The  purposes  of  the  Deadwood 
Landscape  Analysis  proposal  is  to  (1) 
restore  and  maintain  the  health  and 
long-term  sustainability  of  the 
Deadwood  ecosystem  through  treatment 
of  identified  high  risk  and  hazard 
stands,  so  that  natural  processes  can  be 
used  to  maintain  the  ecosystem  in  the 
future.  (2)  to  maintain  species  diversitv 
at  the  landscape  level  by  maintaining  a 
minimum  of  40  percent  of  the  landscape 
in  the  matrix,  50  percent  in  patch 
condition  and  10  percent  in  corridors. 
This  will  ensure  that  healthy  and  viable 
populations  of  all  the  native  species  of 
flora  and  fauna  characteristic  of  the 
Deadwood  Ecosystem  will  be  present 
now  and  into  the  future.  (3)  minimize 
risks  to  users,  and  maintain  long-lerm 
ecological  integrity  along  the  southern 
portion  of  the  Deadwood  River  corridor. 
(4)  compare  existing  ecological 
conditions  with  historic  and  determine 
a  historic  range  of  variability  specific  to 
the  Deadwood  Ecosystem,  for  all 
resources.  (5)^  ensure  long-term 
persistence  of  the  aquatic  ecosystem 
encompassing  goals  and  objectives  of 
the  draft  Bull  Trout  Conservation 
Agreement  (BTCA)  developed  by  the 
State  of  Idaho.  (6)  priorities  treatment  of 
sites  at  high  risk  individually  (suited 
and  unsuited)  from  fire,  insect  and 
disease  which  are  threatening 
neighboring  low  risk  sites.  (7)  treat  a 


percentage  of  the  sites  in  the  northern 
portion  of  the  drainage  which  may  be 
within  the  historic  range  but  have 
altered  fire  regimes,  in  order  to  avoid  or 
reduce  the  severity  of  potential  fire.  (8)  ^ 
map  and  establish' recreational  sites  and 
determine  elements  that  may  be 
compromising  the  ecological  integrity  of 
the  Deadwood  drai:iage.  Provide  a  plan 
to  relocate  and/or  develop  these  areas 
and  establish  guidelines  for  outfitter  and 
pubiic  recreation.  (Qlmonitor  and  apply 
adaptive  managei'ient  techniques  to 
e.nsuie  tbat  treatments  meet  goals  and 
objectives  of  ecosystem  and  landscape 
desired  conditions.         • 

This  preliminary  analysis  has 
demonstrated  through  risk  and  hazard 
assessnient  the  large  number  of  stands  at 
risk  from  insect  and  disease  epidenvics 
and  catastrophic  wildfires.  Past  logging 
practices,  fire  suppression  and  drought 
have  all  attributed  to  a  shift  in  species 
composition  and  density.  This 
conversion  of  diverse  landscapes  to 
homogeneous  landscapes  will  decrease 
plant  and  animal  diversity,  species 
viabihty,  and  distribution,  moving  the 
area  outside, the  historic  range  of 
variability.  In  order  to  maintain 
structural  diversity  and  spatial 
heterogeneity  across  the  landscape  over 
time,  all  acres  in  the  Deadwood 
landscape  need  to  be  considered. 

Deadwood  Landscape  Iritegrated 
Proposed  Action:  The  Proposed  Action 
will  consider  all  152.966  acres  in  tlie 
Deadwood  drainage  over  the  next  10 
years  where  treatment  is  necessary. 
Monitoring  of  changes  across  the 
landscape  will  be  crucial  to  the  success 
of  this  project  as  to  allow  for  adaptive 
management  as  monitoring  results 
indicate  needed  adjustments.  This 
proposal  will  be  divided  into  fire 
groups,  cover  types,  and  structural 
classes  by  Ecological  Management  Units 
(EMU).  Treatment  by  EMUs  would  vary 
at  the  site  level  scale,  depending  on  site 
specific  stand  conditions  and  the 
relationship  to  the  landscape  level  scale. 

Project  Features:  Construct  a  shallow 
water  important  (partnership  with  BOR) " 
on  approximately  10  acres  of  the 
Deadwood  Reser\'oir  to  create  or  restore 
wetland  habitat  for  waterfowl  and 
associated  species. 

Protect  and  maintain  Whitehawk 
Basin,  monitoring  change  conditions. 
Evaluate  the  use  of  prescribed  and/or 
prescribed  natural  fire  to  maintain  the 
integrity  of  the  meadow.  Protect 
Tranquil  Basin  area  maintaining  the 
riparian  meadow.  Monitor  changes. 

Evaluate  past  harvest  along  the  west 
side  of  the  reservior  to  determine 
species  composition  shift  from  previous 
methods.  Restore  through  thinning  and 
reforestation. 


Develop  a  drainage  basin  recreation 
plan  based  on  ecological,  social  and 
economicfil  needs,  including  outfitter 
and  guide  permits  for  the  lower 
Deadwood  River  area. 

Reconstruction  and/or  modification  of 
approximately  30  miles  of  existing 
roads,  to  control  sedimentation  and 
erosion  hazards.  Build  appro.ximately  10 
miles  of  road  to  access  areas  south  of 
Deadwood  Reservoir.  This  road  would 
begin  from  the  No-man  road  #503  and 
run  south  along  the  Deadwood  River. 
Build  approximately  6  mines  of  new 
road  along  Scott  Creek- for  access  into 
Six  Mile  Creek  and  Scott  Creek.  Baild 
approximately  3  miles  of  road  to  access 
areas  northwest  of  Deadwood  Reservoir 
along  Goat  Creek,  and  Wild  Buck  Creek. 
Build  appro.ximately  2  miles  of  road  to 
access  areas  southwest  of  Deadwood 
Reservoir  in  the  Trail  Creek  area.  All 
new  roads  and  approximately  10  miles 
of  existing  roadsvvould  be  closed, 
obliterated  and  revegetated  at  the  end  of 
the  project.  Road  closures  would  be 
determined  on  wildlife  needs  and  soil 
requirements. 

Riparian  areas  and  Meadows: 
Approximately  8.000  acres  of 
slreamside  riparian  and  dry  and  wet 
meadows  exist  throughout  the  drainage. 
Extensive  stream  surveys  will  be 
concluded  this  summer  as  stated  in  the 
above  methodology.  To  ensure  long- 
term  persistence  of  bull  trout  the  aquatic 
ecosystem  assessment  will  encompass 
goals  and  objectives  of  the  Bull  Trout 
Conservation  Agreement  (BTCA) 
developed  by  the  State  of  Idaho.  The 
agreement  promotes  bull  trout  recover}' 
by  maintaining  and  restoring  the 
ecological  processes  that  create  and 
maintain  good  fish  habitat.  The  key 
concept  of  the  BTCA  is  to  maintain  and 
restore  viable,  multiple  life  populations 
of  the  species  by  establishing  site- 
specific  riparian  management  objectives 
relative  to  critical  habitat  parameters 
essential  for  bull  trout  productivity. 
Stream  improvement  projects, 
silvicultural  tr^tment,  and  prescribed 
fire  will  be  u  :ed  on  these  acres  to 
maintain  or  enhance  water  quality, 
maintain  or  improve  conditions  for 
viable  fish  populations  and  to  prevent 
encroachment  or  deterioration  of  the 
riparian  meadows.  Some  of  these  areas 
are  at  high  risk  to  fire  and  spruce 
beetles.  Most  of  these  areas  are  at  a 
moderate  hazard  except  for  those 
subdrainages  next  to  high  risk,  high 
hazard  upland  sites. 

Miscellaneous  Cover  Types.  Fire 
Group  0:  Approximately  2.700  acres  of 
brushfields  exist  predominately  in  the 
southern  portion  of  the  Deadwood 
drainage.  Extensive  site  inventories  will 
be  concluded  on  these  areas  during  the 


summer  of  1994.  At  present  dominate 
use  of  these  areas  are  winter  range  for 
deer  and  elk.  These  areas  are  at  low  risk 
and  hazard.  We  propose  to  use 
prescribed  fire  on  these  acres  to  enhance 
wildlife  winter  range  taking  pressure  off 
of  the  LouTnan  Fire  area.  Treatment  of 
stands  in  Fire  Groups  2.  3  and  4 
adjacent  to  the§e  brushfields  would  be 
treated  first  so  that  underburning  of 
these  stands  could  take  place  at  the 
same  time. 

Structure  Ciars  1.  Gras^/Forbs:  Fire 
Group  3 — Warm  moist  ponderosa  pine 
habitat  types.  Approximately  3.500 
acres  of  previously  harvested  areas  exist 
in  this  Fire  Group  3.  These  stands 
currently  ha\  e  500—900  TPA  and  basal 
area  is  not  known.  Diseased  overstories 
would  be  removed  to  control  Douglas-fir 
mistletoe.  Fire  Group  4 — Cool  dn,- 
Douglas-fir  haUtat  types 
Approximately  4.000  acres  in  Fire 
Group  4  in  the  central  portion  of  the 
Deadwood  drainage  would  be  treated 
with  the  same  treatment.  These  stands 
are  at  low  risk  and  hazard.  Due  to  the 
response  of  trees  at  these  smaller 
diameters,  TPA  would  vary-  as  to 
species.  Fire  Group  7 — Cool  habitat 
types  usually  dominated  by  lodgepole 
pine.  Approximately  1,000  acres  in  Fire 
Group  7  located  in  the  upper  central 
area  would  be  non-commercially 
thinned.  Approximately  2.000  acres  in 
Fire  Group  4  in  the  central  portion 
would  be  treated  with  the  same 
treatment.  These  stands  are  at  low  risk 
and  hazard.  Due  to  the  response  of  trees 
at  these  smaller  diameters,  TPA  would 
vary  as  to  species.  FireCroup  8.  9-8 — 
Dry.  lower  suhalpine  habitat  types.  Fire 
Group  9 — Moist,  lower  subalpine 
habitats.  Stands  which  are 
predominately  avalanche  chutes  and 
areas  of  less  then  5  trees  per  acre  (TPA) 
would  be  monitored  for  successional 
changes.  Areas  of  the  Deadwood 
Summit  fire  in  Fire  Group  9  would  also 
be  monitored  for  recovery  rate  and 
succession  transition. 

Structure  Class  2,  seedlings/saplings: 
Approximately  3.000  acres  of  Fire 
Groups  3.  4.  7  exist  from  previous 
harvest  and  other  disturbances. 
Treatment  may  include  overstory 
removal  of  diseased  trees  and  pre- 
commercial  thinning.  Non-commercial 
and/or  commercial  thinning  of 
lodgepole  stands  in  Fire  Group  7  to 
150—300  TPA  (27  Basal  Area  (BA))  to 
release  understories  of  Douglas- fir  and 
subalpine  fir.  In  Fire  Group  8.  thirty 
percent  of  the  dense  stands  where 
Douglas-fir  beetle  has  invaded  would  be 
treated  given  the  guidelines  of  the 
prescriptions.  The  remainder  of  these 
stands  would  be  left  untreated  to 
maintain  this  component  at  the 
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landscape  level.  Prescribed  fire  will  be 
used  where  appUcable  after  treatment 

Structure  Class  3,  poles/saplings:  No 
treatment  other  then  non-commercial 
thinning  would  occur  on  these  acres 
unless  their  relationship  to  other  stands 
creates  a  hazard. 

Structure  Class  4,  immature-mature: 
Fire  Group  5 — Moist  Douglas-fir 
habitats.  These  stands  are  collapsing 
from  Etouglas-fir  bark  beetle  attacks. 
Apply  prescription  for  high  risk  on 
approximately  5,000  acres. 

Structure  Class  5,  mature  to  over- 
mature: In  fire  groups  3  and  4  harvest 
4.500  acres  using  prescription 
guidelines.  Prescribed  fire  would  be 
used  after  silvicultural  treatment.  These 
stands  are  at  high  risk  and  high  hazard 
and  constitute  high  hazards  to  stands  in 
close  proximity.  The  stands  in  fire 
group  five  are  collaf)sing  fi'om  Douglas- 
fir  bark  l)eetle  attacks.  Apply 
prescription  for  high  risk  on 
approximately  2.000  acres.  Reduce 
density  in  thick  lodgepole  areas  on 
4,400  acres  in  Fire  Group  7  using 
commercial  and  pre-comraercial 
thinning  following  prescription 
guidelines  for  associated  risk  and 
hazard.  On  approximately  1 ,000  acres  of 
dense  stands  of  subalpine  fir  in  Fire 
Group  7,  create  openings  following 
prescriptions  guidelines.  The  remainder 
of  these  acres  would  be  left.  The  9,000 
acres  of  Fire  Group  8  apply  the  same 
treatment  to  these  dense  and  contiguous 
stands  of  subalpine  fir  creating  openings 
on  approximately  3,500  acres  following 
prescription  guidelines  for  risk  and 
hazard.  These  stands  are  at  low  risk  but 
high  hazard  because  of  the  contiguous 
acre.  The  2,700  acres  of  Fire  Group  9, 
structure  class  5  are  open  patchy  areas 
which  are  within  the  historic  range  and 
would  not  be  treated.  They  would  be  re- 
evaluated after  5  years. 

Structure  Class  6  over-mature;  Harvest 
8,000  acres  of  the  15,000  acres  which 
are  at  high  risk  and  high  hazard  to 
prescriptioa  guidelines  in  fire  groups  3, 
4  and  .5.  Approximately  1,000  acres 
could  bi'  treated  with  prescribed  fire, 
but  is  located  in  steep  and  rugged 
terrain.  These  stands  are  at  high  risk  and 
high  hazard  and  constitute  high  hazards 
to  stands  in  close  proximity.  Reduce 
dfinsity  in  thick  lodgepole  areas  on  600" 
of  the  18.000  acres  in  Fire  Group  7  using 
commercial  and  non-commercial 
thinning  following  prescription 
guidelines  for  associated  risk^nd 
hazard.  Harvest  10,000  acres  following 
prescription  guidelines  for  risk  and 
hazard.  Reduction  of  fire  hazard  would 
also  occur.  Approximately  5.000  acres 
of  the  18,000  acres  in  these  fire  groups 
are  lodgepole  pine  thickets  along  the 
nurthem  portion  of  the  Deadwootl 


River.  Commercial  and  non-commercial 
thinning  following  prescription 
guidelines  would  be  administered.  The 
remaining  acres  are  open  patchy  areas 
effected  by  climate  and  poor  or  high 
hazard  soils.  They  are  at  low  risk  and 
hazard  and  would  receive  no  treatment. 
The  3,000  acres  of  Fire  Group  8  apply 
the  same  treatment  to  these  dense  and 
contiguous  stands  of  subalpine  fir 
creating  openings  on  approximately 
1,500  acres  following  prescription 
guidelines  for  risk  and  hazard.  Acres  in 
fire  group  9  (7,000)  are  open  patchy 
areas.  These  acres  would  receive  no 
treatment  in  order  to  maintain  the 
diversity  of  this  structure  class  across 
the  landscape.  Five  thousand  acres  of 
this  fire  group  are  open  stands  on  high 
hazard  soils  at  low  risk  and  hazard  and 
would  not  be  treated.  Fire  Group  10 — 
Cold,  upper  subalpine  habitats.  The 
potential  1.500  acres  that  exist  on  the 
high  ridgetops  of  upper  Deadwood 
Summit  support  some  whitebark  pine. 
Burning  of  these  areas  may  help  to 
maintain  dwindling  populations. 
Harvest  methods  would  vary  by  slope, 
access,  and  soil  hazard  analysis. 

PUBLIC  INVOLVEMENT  MEETING: 
September,  1994:  Public  Meetings  Boise, 
Idaho  September,  1994:  Public  Meeting 
Garden  Valley.  Idaho. 

POTENTIAL  COOPERATING  AGENCIES:  Idaho 
Department  of  Fish  and  Game.  USDI, 
Fish  and  Wildlife  Service.  Boise  Field 
Office.  Bureau  of  Reclamation.  USDA 
Forest  Service,  Intermountain  Research 
Station,  Boise,  Idaho.  USDA  Forest 
Service.  Intermountain  Research 
Station,  Moscow.  Idaho. 

PUBLIC/AGENCY  CONTACTS:  Contacts  have 
been  made  with  the  U.S.  Fish  and 
Wildlife  Service  as  to  threatened  and 
endangered  species  listed  for  the  project 
area  and  landowners  in  or  near  the 
project  area.  A  summary  of  the  project 
methodology  was  mailed  to  key 
individuals,  groups  and  agencies  for  a 
response  to  analysis  procedure. 

SCHEDULE:  Project  Action  Report  signed 
by  Acting  Forest  Supervisox:  September 
1.  1994.  Public  Meetings:  September  15, 
1994  in  Boise  and  September  21, 1994 
in  Garden  Valley.  EIS  Data:  October  15, 
1994.  Draft  EIS:  January  1,  1995.  Final 
EIS:  March  1. 1995.  Iraplnmenfation: 
June  1995. 

RESPONSIBLE  OFFICIAL:  Cathy  . 

Barbouletos.  Boise  National  Forest,- 
Acting  Forest  Supervisor. 
Dated:  S  piember  1,  1904  • 
(^thy  Barbjuletos, 
Acting  Forest  Supervtsor. 
|FR  Dor.  94-22832  Filed  9-14-94.  8:45  am) 
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Newberry  National  Volcanic  Monument 
Advisory  Council  Meeting  Notice 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Newberry  National  Volcanic 
Monument  Advisory  Council  Meeting. 

SUMMARY:  The  Newberry  National 
Volcanic  Monument  Advisory  Council 
will  meet  on  October  5. 1994  at  the 
Bend/Fort  Rock  Ranger  District,  1230 
NE  3rd  Street  in  Bend.  Oregon.  The 
meeting  will  begin  at  8:30  a.m.  and 
continue  until  4:00  p.m.  Agenda  items 
to  be  covered  include:  review  of  the 
Final  Environmental  Impact  Statement 
and  Management  Plan  for  the 
Monument,  staff  reports  on  the  surnmer 
season,  upcoming  Monument  events, 
and  implementation  of  the  Plan. 

Interested  members  of  the  public  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Direct  questions  regarding  tnis  meeting 
to  Carolyn  Wisdom,  Project  Coordinator, 
Fort  Rock  Ranger  District  USES,  1230 
NE  3rd,  Bend,  OR  97701,  (503)  383- 
4702  or  383^*704. 

Dated:  September  7, 1994.    . 
Salty  Collins, 

Deschutes  National  Forest  Supervisor. 
IFR  Doc  94-22833  Filed  9-14-94;  8:45  ami 
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Paciiers  and  StockyanJs 
Administration 

Amendment  to  Certification  of  Central 
Filing  System ;  Idaho 

The  Statewide  central  filing  system  of 
Idaho  has  been  previously  certified, 
pursuant  to.  Section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  the  Idaho 
Secretary  of  State,  for  farm  products 
produced  in  that  State  (52  FR  49056. 
December  29, 1987).  . 

The  certification  is  hereby  amen<led 
on  the  basis  of  information  submitted  by 
Pete  T.  Ccnarrusa,  Secretary  of  State,  for 
an  additional  farm  product  produced  in 
that  Slate  as  follows: 

ostr;chi;s,  emu.'!,  and  rheas 

This  is  issued  pursuant  to  authonly 
d«;legated  by  the  Secretary  of 
Agriculture. 

Authority:  Sw:.  1324(c)(2),  J^lb.^  90-198 
99  Stat   l.'>35.  7  U.S.C.  1631(r)(2):  7  CFR 
2.18(el(3h  2.56(.-l)(3).  55  FR.  22795 

Dafpd:  September  8, 1904 
Calvin  W.  Watkins. 
Acting  Administralor,  Packers  ano 
Stockyanis  Administrolion. 
(FR  Dot..  94-22820  Filed  9-14-94;  8:4.'>  onil 
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Animal  and  Plant  Healtti  Inspection 
Service  '     . 

[Docket  No.  94-094-1] 

Receipt  of  a  Permit  Application  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  application  for  a  permit  to 
release  genetically  engineered 
organisms  into  the  environment  is  being 
reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
application.has  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  application 
referenced  in  this  notice,  with  any 


confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a:m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP.  APHIS. 
USDA,  room  850,  Federal  Building. 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,(301)436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 


"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  application  for  a  permit  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application 
No. 


94-221-01 


Applicant 


Monsanto  Agricultural  Company 


Date 
received 


8/09/94 


Organisms 


Wheat  plants  genetically  engineered  to  express  marVer 
genes. 


Field  test 
location 


Arizona. 


Done  in  Washington,  DC!  this  9th  day  of 
September  1994. 

Terry  L.  Medley,    ' 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  94-22853  Filed  9-14-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Michel  V.  Diago;  Order  Denying 
Permission  To  Apply  for  or  Use  Export 
Licenses 

On  February  25, 1993,  following  a 
plea  of  guilty  to  one  count  of  a  - 
superseding  information,  Michel  V. 
Diago  (Diago)  was  convicted  in  the  U.S. 
District  Court  for  the  Northern  District 
of  California  of  violating  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app.  2401-2420  (1991, 
Supp.  1993,  and  Pub.  L.  No.  103-277, 
July  5. 1994))  (the  Act).'  Diago  was 
convicted  of  attempting  to  export  U.S.- 
origin  computer  parts  from  the  United 
States  to  Cuba  without  the  validated 
export  license  required  by  the  Export 


Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799 
(1994))  (the  Regulations). 

Section  11(h)  of  the  Act  provides  that, 
at  the  discretion  of  the  Secretary  of 
Commerce  ,2  no  person  convicted  of 
violating  the  Act.  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  Regulatioiis 
for  a  period  of  up  to  10  years  from  the 
date  of  the  conviction.  In  addition,  any 
export  license  issued  pursuant  to  the 
Act  in  which  such  a  person  had  any 
interest  .at  "the  time  of  conviction  may  be 
revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  Act,  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director.  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  persori. 


'  The  Act  expired  on  August  20. 1994.  Executive 
Order  12924  (59  FR  43437.  August  23.  1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
L'.S.C.A.  1701-1706(1991)). 


=  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director. 
Office  of  Export  Licensing,  in  consultation  with  ihe 
Di.'Bctor.  OfTice  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  bv  Section 
11(h)  of  the  Act. 


Having  received  notice  of  Diago 's 
conviction  for  violating  the  Act,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  Diago 
permission  to  apply  for  or  use  any 
export  license,  including  any  general 
license,  issued  pursuant  to.  or  provided 
by,  the  Act  and  the  Regulations,  for  a 
period  of  10  years  from  the  date  of  his 
conviction.  The  10-year  period  ends  on 
February  25,  2003.  I  have  also  decided 
to  revoke  all  export  licenses  issued 
pursuant  to  the  Act  in  which  Diago  had 
an  interest  at  the  time  of  his  co'^-,  iction. 

Acccordingly,  it  is  hereby  ordered: 

I 

All  outstanding  individual  validated 
licenses  in  which  Diago  appears  or 
participates,  in  any  manner  or  capacitv. 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
E.xport  Licensing  for  cancellation. 
Further,  all  of  Diago's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to. 
distribution  licenses,  are  hereby 
revoked.  ^ 

II 

Until  Februar>'  25,  2003.  Michel  V. 
Diago,  1183  Calle  del  Arroyo,  Sonoma. 
California  95476.  hereby  is  denied  all 
privileges  of  participating,  directly  or 
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indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

ni 

After  notice  and  opportimity  for 
comment  as  provider  in  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Diago  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provision  of  this  Order. 

IV 

As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Lacensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of,  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 


(b)  in  any  eexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
In,  directly  or  indirectly,  any  of  these 
transactions. 


This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  February 
25,2003.  - 

VI  ' 

A  copy  of  this  Order  shall  be 
dehvered  to  Diago.  This  Order  shall  be 
pubUshed  in  the  Federal  Register. 

Dated:  September  7, 1994. 
Charles  M.  Guemieri, 
Acting  Director,  Office  of  Export  Licensing. 
(PR  Doc.  94-22769  Filed  9-14-94;  8:45  am) 
BtLUNO  COOE  3S10-OT-M 


Action  Affecting  Export  Privileges; 
Jing  Ping  LI;  Order  Denying 
Permission  To  Apply  for  or  Use  Export 
Licenses 

On  September  17, 1993,  Jing  Ping  Li  ' 
(Li)  was  convicted  in  the  U.S.  District 
Court  for  the  Eastern  District  of  Virginia 
of  violating  Section  38  of  the  Arms 
Export  Control  Act  (22  U.S.C.A.  2778 
(1990))  (the  AECA),  among  other  crimes. 
Specifically,  Li  was  convicted  on  two 
counts  of  knowingly  and  willfully 
exporting  and  causing  to  be  exported 
second  generation  military  specification 
image  intensifying  tubes,  from  the 
United  States  to  Hong  Kong,  New 
Territories,  without  obtaining  the 
required  licenses  or  written  approval 
from  the  U.S.  Department  of  State. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A. app. 2401-2420  (1991, 
Supp.  1993,  and  Pub.  L.  No.  103-277, 
July  5, 1994))  (the  Act),i  provides  that, 
at  the  discretion  of  the  Secretary  of 
Commerce,^  no  person  convicted  of 
violating  the  AECA,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  ehgible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799 
(1994))  (the  Regulations)  for  a  period  of 


<  The  Act  eocpired  on  August  20, 1994.  Executive 
Order  12924  (59  FR  43437,  August  23.  1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  1701-1706  (1991)J. 

'  Pursuant  lo  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulotions,  the  Director, 
Ofrice  of  Export  Licensinf;,  in  consultation  with  the 
Director.  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  Section 
11(h)  of  the  Act. 


JMI 


up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  Act  in 
which  such  a  person  had  any  interest  at 
the  time  of  conviction  may  be  revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  AECA,  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Li's 
conviction  for  violating  the  AECA,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  Li  permission  to 
apply  for  or  use  any  export  license, 
including  any  general  license,  issued 
pursuant  to,  or  provided  by,  the  Act  and 
the  Regulations,  for  a  period  of  10  years 
from  the  date  of  his  conviction.  The  10- 
year  period  ends  on  September  17, 
2003.  Ihave  also  decided  to  revoke  all 
export  licenses  issued  pursuant  to  the 
Act  in  which  Li  had  an  interest  at  the 
time  of  his  conviction. 

Accordingly,  it  is  hereby  ordered: 

L  All  outstanding  individual 
validated  licenses  in  which  Li  appears 
or  participates,  in  any  manner  or 
capacity,  are  hereby  revoked  and  shall 
be  returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Li's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  fimited  to, 
distribution  licenses,  are  hereby 
revoked. 

II.  Until  September  17,  2003,  Jing  Ping 
Li,  125  Castilian  Drive,  Virginia  Beach, 
Virginia  23462,  and  currently 
incarcerated  at  Federal  Correctional 
Institution,  Registry  No.  25208-083, 
P.O.  Box  1000,  Petersburg,  Virginia 
23804-1000,  hereby  is  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  any  export  license  application 
submitted  to  the  Department; 


(ii)  In  preparing  or  filing  with  the 
Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  doamient  to  be 
submitted  therewith; 

(iii)  In  obtaining  from  the  Department 
or  using  any  validated  or  general  export 
license,  reexport  authorization  or  other 
export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to.  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing, 
using,  or  disposing  of.  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported  or  to  be  exported  from  the 
United  States,  and  subject  to  the 
Regulations;  and 

(v)  In  financing,  forwarding, 
transporting,  or  other  ser\'icing  of  such 
commodities  or  technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Li  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

IV.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity: 

(i)  Apply  for,  obtain,  or  use  any 
license.  Shipper's  Export  Declaration, 
bill  of  lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or 

(ii)  Order,  buy,  receive,  use,  sell, 
delivery,  store,  dispose  of,  forward, 
transport,  finance,  or  otherwise  service 
or  participate: 

(a)  In  any  transaction  which  may 
involve  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States; 

(b)  In  any  reexport  thereof;  or 

(c)  In  any  other  transaction  which  is 
subject  to  the  Export  Administration 
Regulations,  if  the  person  denied  export 
privileges  may  obtain  any  benefit  or 
have  any  interest  in,  directly  or 
indirectly,  any  of  these  transactions. 

V.  This  order  is  effective  immediately 
and  shall  remain  in  effect  until 
September  17,  2003. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Li.  This  Order  shall  be 
published  in  the  Federal  Register. 


Dated:  September  7. 1994. 
Charles  M.  Guemieri, 

Acting  Director.  Office  of  Export  Licensing. 
[PR  Doc.  94-22768  Filed  9-14-94;  8:45  am) 

BILLINC  COOE  3510-OT-M 


Bureau  of  Export  Administration 
Action  Affecting  Export  Privileges; 
David  R.  Rosen;  Order  Denying 
Permission  To  Apply  for  or  Use 
Export  Licenses 

On  June  26, 1990.  David  R.  Rosen 
(Rosen)  was  convicted  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
Pennsylvania  of  violating  Section  38  of 
the  Arms  Export  Control  Act  (22 
U.S.C.A.  2778  (1990))  (the  AECA), 
among  other  crimes.  Rosen  was 
convicted  on  two  counts  of  knowingly 
and  willfully  exporting  and  causing  to 
be  exported  defense  articles,  specifically 
DSU-15  optical  receivers  and  infra-red 
domes,  from  the  United  States  to 
Taiwan,  without  obtaining  the  required 
licenses  or  written  approval  from  the 
U.S.  Department  of  State. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app. 2401-2420  (1991, 
Supp.  1993,  and  Pub.  L.  103-277.  July 
5, 1994))  (the  Act),*  provides  that,  at  the 
discretion  of  the  Secretary  of 
Commerce,^  no  person  convicted  of 
violating  the  AECA,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by.  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799 
(1994))  (the  Regulations)  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  Act  in 
which  such  a  person  had  any  interest  at 
the  time  of  conviction  may  be  revoked. 

Pursuant  to  Sections  770.15  and 
772.1(g)  of  the  Regidations.  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  AECA,  the 
Director,  Office  of  Export  Licensing,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  export  license 
issued  pursuant  to,  or  provided  by,  the 
Act  and  the  Regulations,  and  shall  also 


'  The  Act  expired  on  August  20. 1994.  Executive 
Order  12924  (59  FR  43437,  August  23.  1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  §§  1701-1706  (19«1)). 

'I^irsuant  to  appropriate  delegalions  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Export  Licensing,  in  consuhation  with  the 
Director.  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  b>  Section 
11(h)  of  the  Act. 


determine  whether  to  revoke  any  export 
license  previously  issued  to  such  a 
person. 

Having  received  notice  of  Rosen's 
conviction  for  violating  the  AECA,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  Rosen 
permission  to  apply  for  or  use  any 
export  license,  including  any  general 
license,  issued  pursuant  to,  or  provided 
by,  the  Act  and  the  Regulations,  for  a 
period  of  10  years  from  the  date  of  his 
conviction.  The  10-year  period  ends  on 
June  26,  2000. 1  have  also  decided  to 
revoke  all  export  licenses  issued 
pursuant  to  the  Act  in  which  Rosen  had 
an  interest  at  the  time  of  his  conviction. 

Accordingly,  it  is  hereby  ordered: 

I.  All  outstanding  individual 
validated  licenses  in  which  Rosen 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  Rosen's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

II.  Until  June  26.  2000,  David  R. 
Rosen.  15  Sheffield  Road.  Natick. 
Massachusetts  01760,  hereby  is  denied 
all  privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitte'd  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  can^-ing  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of.  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  fonvarding.  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 
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III.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Rosen  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  As  provided  in  Section  787.12(a) 
of  the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Export 
Licensing,  in  consultation  with  the 
Office  of  Export  Enforcement,  no  person 
may  directly  or  indirectly,  in  any 
manner  or  capacity:  (i)  Apply  for. 
obtain,  or  use  any  license.  Shipper's 
Export  Declaration,  bill  of  lading,  or 
other  export  control  document  relating 
to  an  export  or  reexport  of  commodities 
or  technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise'  service  or 
participate:  (a)  In  any  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  June  26, 
2000. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Rosen.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  September  7. 1994. 
Charles  M .  Guemieri, 

Acting  Director,  Office  of  Export  Licensing. 
[FR  Doc.  94-22771  Filed  9-14-94;  8:45  am] 
BIUING  CODE  3S10-OT-M 


Action  Affecting  Export  Privileges;  Bin 
Wu;  Order  Denying  Permission  To 
Apply  for  or  Use  Export  Licenses 

On  September  17, 1993,  Bin  Wu  (Wu) 
was  convicted  in  the  U.S.  District  Court 
for  the  Eastern  District  of  Virginia  of 
violating  Section  38  of  the  Arms  Export 
Control  Act  (22  U.S.C.A  2778  (1990)) 
(the  AECA),  among  other  crimes. 
Specifically.  Wu  was  convicted  on  five 
counts  of  knowingly  and  willfully 
exporting  and  causing  to  be  exported 
second  generation  military  specification 
image  intensifying  tubes,  from  the 
United  States  to  Hong  Kong,  New 


Territories,  without  obtaining  the 
required  licenses  or  written  approval 
from  the  U.S.  Department  of  State. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app.  2401-2420 (1991, 
Supp.  1993,  and  Pub.  L.  No.  103-277. 
July  5, 1994))  (the  Act),'  provides  that, 
at  the  discretion  of  the  Secretaryof 
Commerce,^  no  person  convicted  of 
violating  the  AECA.  or  certain  other 
provisions  of  the  United  States  Code. 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799 
(1994))  (the  Regulations)  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  Act  in 
which  such  a  person  had  any  interest  at 
the  time  of  conviction  may  be  revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  AECA,  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export-Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Wu's 
conviction  for  violating  the  AECA,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  Wu  permission 
to  apply  for  or  use  any  export  license, 
including  any  general  license,  issued 
pursuant  to,  or  provided  by,  the  Act  and 
the  Regulations,  for  a  period  of  10  years 
from  the  date  of  his  conviction.  The  10- 
year  period  ends  on  September  17, 
2003. 1  have  also  decided  lo  revoke  all 
export  licenses  issued  pursuant  tathe 
Act  in  which  Wu  had  an  interest  at  the 
time  of  his  conviction. 
Accordingly,  it  is  hereby  ordered: 
I.  All  outstanding  individual 
validated  licenses  in  which  Wu  appears 
or  participates,  in  any  manner  or 
capacity,  are  hereby  revoked  and  shall 
be  returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Wu's  privileges  of 


1  The  Act  expired  on  August  20,  1994.  Executive 
Order  12924  (59  FR  43437.  August  23,  1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  .\ct  (50 
U.S.C.A  1701-1706  (1991)). 

2  Pursuant  to  appropriate  delegations  Of  authority 
that  are  reflecting  in  the  Regulations,  the  Director, 
Office  of  Export  Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  Section 
U(h)ofthe  Act. 


participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to. 
distribution  licenses,  are  hereby 
revoked. 

II,  Until  September  17,  2003.  Bin  Wu. 
201  North  Palm  Avenue,  Virginia  Beach. 
Virginia  23462,  and  currently 
incarcerated  at  Federal  Correctional 
Institution,  Schuylkill,  Registry  No. 
25213-083,  P.O.  Box  759,  Minersville, 
Pennsylvania  17954,  hereby  is  denied 
all  privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  cind  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shaJl  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department;  (ii)  in  preparing  or  fihng 
with  the  Department  any  export  license 
application  or  request  for  reexport- 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Wu  by  affiliation,  ovmership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

IV.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 


his  export  privileges  or  then  excluded  - 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of,  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until 
September  17,  2003. 

VI.  A  copy  of  this  Order  shall  be 
deUvered  to  Wu.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  September  7, 1994. 
Charles  M.  Guernieri,  . 

Acting  Director,  Office  of  Export  Licensing. 
|FR  Doc.  94-22772  Filed  9-14-94;  8:45^ am]  - 

BltLING  C006  3$10-OT-« 


Action  Affecting  Export  Privileges; 
Pinzt>e  Zhang,  Also  Known  as  Peter 
Zhang;  Order  Denying  Permission  To 
Apply  for  or  Use  Export  Licenses 

On  September  17, 1993,  Pinzhe 
Zhang,  also  known  as  Peter  Zhang 
(Zhang),  was  convicted  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
Viginia  of  violating  Section  38  of  the 
Arms  Export  Control  Act  (22  U.S.C.A 
2778  tf&90))  (the  AECA),  among  other 
crimes.  Specifically.  Zhang  was 
convicted  on  three  counts  of  knowingly 
and  willfully  exporting  and  causing  to 
be  exported  second  generation  military 
spiecificatioo  image  intensifying  tubes, 
from  the  United  States  to  Hong  Kong, 
New  Territories,  without  obtaining  the 
required  licenses  or  written  approval 
from  the  U.S.  Department  of  State. 

Section  1 1(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.CA.  app.  2401-2420  (1991, 
Supp.  1993,  and  Pub.  L.  103-277,  July 
5, 1994))  (the  Act),»  provides  that,  at  the 
discretion  of  the  Secretary  of 
Commerce,^  no  person  convicted  of 
violating  the  AECA,  or  certain  other 
provisions  of  the  United  States  Code,. 


» The  act  expired  on  August  20, 1994.  E.xecutive 
Order  12924  (59  FR  43437,  August  23. 1994) 
continued  Uie  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (SO 
U.S.C.A.  1701-1706  (1991)). 

2  Pursuant  to  appropriate  delegetions  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Export  Licensing  in  consulation  with  the 
Director.  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretar>'  by  Section 
11(h)  of  the  Act. 


shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CF.R.  parts  768-799 
(1994))  (the  Regulations)  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  Act  in 
which  such  a  person  had  any  interest  at 
the  time  of  conviction  may  be  revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  AECA,  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Zhang's 
conviction  for  violating  the  AECA,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  Zhang 
permission  to  apply  for  or  use  any 
export  bcense,  including  any  general 
license,  issued  pursuant  to.  or  provided 
by,  the  Act  and  the  Regulations,  for  a 
period  of  10  years  from  the  date  of  his 
conviction.  The  10-year  period  ends  on 
September  17,  2003. 1  have  also  decided 
to  revoke  all  export  licenses  issued 
pursuant  to  the  Act  in  which  Zhang  had 
an  interest  at  the  time  of  his  conviction. 

Accordingly,  it  is  hereby  ordered: 

I.  All  outstanding  individual 
validated  licenses  in  which  Zhang 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation^ 
Further,  all  of  Zhang's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  Ucensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

II.  Until  September  17, 2003,  Pinzhe 
Zhang,  also  kiiown  as  Peter  Zhang,  82 
W.  49th  Street,  Apartment  A,  Norfolk, 
Virginia  23518,  and  currently 
incarcerated  at  Federal  Correctional 
Institution,  Registry  No.  25241-083, 
P.O.  Box  1000,  Petersburg,  Virginia 
23804-1000.  hereby  is  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generahty  of  the  foregoing. 


participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  maimer  or 
capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  bupng,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing, Jorwarding.  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
770.15(h)  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Zhang  by 
affiUation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  pronsions  of  this  Order. 

IV.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  expert  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,-  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy,  receive,  use.  sell,  dehver.  store, 
dispose  of,  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until 
September  17.  2003. 


JMI 


47304  Federal  Register  /  Vol.  59,  No.  178  /  Thursday,  September  15.  1994  /  Notices 


VI.  A  copy  of  this  Order  shall  be 
delivered  to  Zhang.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  September  7, 1994. 
Charles  M.  Guernieri, 

Acting  Director,  Office  of  Export  Licsensing. 
IFR  Doc.  94-22773  Filed  9-14-94:  8:45  am] 

BILUNG  COOe  3510-OT-M 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  940549-4149] 

Computer  Systems  Laboratory 
Cooperative  Agreement  Program — 
Availability  of  Funds 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 

summary:  The  Computer  Systems 
Laboratory  |CSL)  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  funding  availability  for 
cooperative  agreements  to  support  its 
ongoing  programs  in  the  following  fields 
of  research:  Human — Computer 
Interfaces,  Image  Recognition,  Parallel 
Processing,  Wireless  communications, 
and  Collaborative  Engineering.  Specific 
details  are  outlined  below  in  the 
Program  Objectives  section.  The 
purpose  of  the  CSL  program  is  to 
expand  the  research  being  performed  in 
these  fields  and  disseminate  resulting 
information  publicly  for  potential 
commercial  use.  Applicants  must 
submit  an  abbreviated  proposal  for 
preliminary  screening;  based  on  the 
merit  of  the  abbreviated  proposal 
applicants  will  be  advised  whether  a 
full  proposal  should  be  submitted.  A 
proposal  shall  deal  with  only  one  area 
of  research. 

DATES:  Abbreviated  proposals  must  be 
received  at  the  address  listed  below  no 
later  than  3  p.m.  EDT  on  October  17, 
1994.  Proposals  transmitted  by  facsimile 
or  electronic  mail  will  not  be  accepted. 
Each  applicant  submitting  an 
abbreviated  proposal  will  receive  a 
written  recommendation  regarding 
whether  or  not  to  prepare  and  submit  a 
full  proposal.  Such  notification  will  be 
mailed/ faxed  on  or  before  November  18, 
1994.  Full  proposals  must  be  received 
by  3  p.m.  EDT  on  December  19, 1994. 
Cooperative  agreements  are  expected  to 
be  awarded  on  or  before  April  3.  1995. 
ADDRESSES:  Abbreviated  proposals  and 
full  proposals  should  be  submitted  to 
The  National  Institute  of  Standards  and 
Technology,  Computer  Systems 
Laboratory.  Building  225,  Room  A216, 
Gaithersb'urg,  Maryland  20899-0001; 
Attention:  Mary  Ruhl.  Each  application 


package  should  be  clearly  marked  "CSL 
Cooperative  Agreement"  and  identify 
the  field  of  research. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  inquiries  should  be  directed 
to  the  following  Program  Managers: 
David  Pallett,  (301)  975-2935  [Manager, 
Speech  Recognition);  Donna  Harman, 
(301)  975-3569  (Manager,  Text 
Retrieval];  Charles  Wilson,  (301)  975- 
2080  [Manager,  Image  Recognition); 
Gordon  Lyon,  (301)  975-5679  [Manager. 
Parallel  Processing);  Wayne  McCoy, 
(301)  975-2984  [Manager,  Signal 
Processing  Systems):  Fernando  Podio, 
(301)  975-2947  [Project  Leader. 
Collaborative  Engineering).  Inquiries 
should  be  general  in  nature.  Special 
inquiries  as  to  a  laboratory's  needs,  the 
usefulness  or  merit  of  any  particular 
project,  or  other  inquiries  with  the 
potential  to  provide  any  competitive 
advantage  to  an  applicant  are  not 
acceptable. 

SUPPLEMENTARY  INFORMATION: 

Authority 

As  authorized  by  15  U.S.C.  272,  the 
Computer  Systems  Laboratory  conducts 
a  basic  and  applied  research  program 
directly  and  through  cooperative 
agreements  to  eligible  recipients. 

Program  Description 

The  objectives  of  the  CSL  Cooperative 
Agreement  Program  are  to;  (1)  Support 
its  ongoing  programs  in  the  research 
fields  of  Human-Computer  Interfaces, 
Image  Recognition,  Parallel  Processing. 
Wireless  Communications,  and 
Collaborative  Engineering;  (2)  expand 
the  research  being  performed  in  these 
fields;  and  (3)  disseminate  resulting 
information  publicly  for  potential 
commercial  use.  Federal  assistance  is 
for  cooperative  agreements  to  support 
these  objectives.  Since  CSL  has  ongoing 
efforts  in  these  research  areas,  the 
cooperative  agreements  will  involve  a 
close  working  relationship  between  CSL 
and  the  recipients.  The  results  of  the 
research  will  be  made  publicly  available 
for  potential  commercialization.  The 
beneficiaries  of  this  program  are 
commercial  end  users  of  various 
techniques  that  are  furthered  by  the 
research  enabled  by  these  cooperative 
agreements. 

All  proposals  submitted  must  be  in 
accordance  with  the  program  objectives 
listed  below.  Details  on  ongoing  CSL 
research  are  provided  in  order  that 
applicants  may  submit  proposals 
consistent  with  CSL  objectives.  NIST 
shall  retain  title  to  all  intangible 
property  developed  under  the 
cooperative  agreement  and  shall  make 
such  property  available  for  public  use 


without  any  obligation  to  the  recipient. 
The  appropriate  Program  Manager  for 
each  field  of  research  may  be  contacted 
for  clarification  of  the  program 
objectives  and  activities. 

I.  Human — Computer  Interfaces 

The  primary  objective  is  to  design  and 
develop  natural  language  user  interfaces 
(spoken  and  written)  to  computers.  CSL 
efforts  focus  on  developing  a  spoken 
natural  language  user  interface  to 
electronic  library  catalogs  and 
improving  natural  language  approaches 
for  text  retrieval  from  large  text 
collections. 

I. A.  Spoken  Language  User  Interfactfs 

NIST  has  initiated  a  project  to 
investigate  the  feasibility  of  building  a 
spoken  natural  language  user  interface 
to  electronic  libraries,  as  a  specific 
instance  of  spoken  language  user 
interfaces  to  information  services.  The 
prototype  system  will  be  built  from  a 
technology  base  of  (D)ARPA-sponsored 
spoken  language  systems  research  (e.g.. 
Air  Travel  Information  Systems). 

Late  in  FY  1994,  a  prototype  system 
is  to  be  built,  consisting  of  a  library 
catalog  information  kiosk.  Users  will  be 
able  to  use  spoken  natural  language  to 
obtain  library  catalog  information  with 
simple  human-computer  dialogues  (e.g., 
"What's  the  title  of  Julia  Child's  recent 
book?  Is  it  in  the  collection  at  this 
library?  What  is  the  catalog  number?"). 
For  the  initial  prototype  system,  librar\ 
catalog  data  is  to  be  accessed  from  a 
subset  of  Library  of  Congress  M  AltC 
files  comprising  of  approximately 
10,000  titles.  In  CY  1995,  user-interface 
data  will  be  collected  and  the  system 
capabilities  enhanced.  During 
development,  NIST  will  use  the 
prototype  system  to  collect  a  corpus  of 
spoken  natural  language  data  to  be 
shared  with  the  spoken  language 
research  community  through  the 
Linguistic  Data  Consortium,  to 
encourage  other  researchers  to  join  in 
development  of  this  technology. 

In  FY  '96  and  beyond,  this  technology 
is  to  be  extended  to  permit  user  spoken 
language  access  to  on-line  library 
catalog  information  over  ordinary 
telephone  lines,  and  to  provide 
expanded  spoken  natural  language 
information  search  and  retrieval 
services  for  electronic  libraries.  To 
accomplish  this,  more  robust  speech 
recognition  technology  must  be 
developed,  and  method  of  dialogue 
management  developed  to  paraphrase 
and  summarize  information  for 
presentation  using  speech  synthesis 
technology. 
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IB,  Text  Retrieval 

The  primary  objective  is  to  design  and 
develop  algorithms  for  improving  the 
performance  of  text  retrieval  against 
large-amounts  of  texi.  NIST  has 
emphasized  the  testing  of  text  retrieval 
algorithms  using  natural  language 
access  against  large  amounts  of  te.xt  for 
the  past  five  years.  This  included 
building  and  testing  a  ver}'  fast 
prototype  retrieval  system  that  allowed 
the  use  of  simple  English  phrases  as  the 
input  query  and  returned  a  list  of 
documents  ranked  in  order  of  likely 
relevance  to  that  query.  This  project  was 
followed  by  continued  research  using 
this  prototype. 

To  continue  this  work,  proposals  most 
compatible  with  CSL's  ongoing  research 
in  text  retrieval  are  requested  that  use 
the  la:^e  (3  gigabyte)  text  collection 
developed  at  NIST  for  Te.xt  Retrieval 
Conferences.  This  research  should 
involve  natural  language  approaches  to 
text  retrieval,  including  document 
ranking.  Specific  topics  are  (1)  the  use 
of  multi-term  content  indicators  for 
retrieval  and  (2)  the  design  of  user  tools 
to  improve  initial  queries. 

The  research  involving  these  complex 
content  indicators  should  be  directed 
toward  identification  of  complex 
content  indicators  in  brief  natural 
language  statements  of  information . 
need,  efficiently  search  for  occurrences 
of  them  in  an  indexed  document 
collection,  and  incorporating  the 
matches  effectively  into  a  weighting  and 
ranking  model.  These  complex  content 
indicators  might  range  from  simple 
word  combinations  (e.g.,  phrases)  to 
more  abstract  representations  of  words 
or  concepts  and  their  semantic 
relationships  (such  as  causal 
relationships). 

The  research  into  design  of  user  tools 
can  investigate  the  use  of  relevance 
feedback  in  large  test  collections, 
implement  user  studies  as  to  what  tools 
are  needed  by  various  user  populations, 
or  deal  with  the  design  and  testing  of 
novel  tools  that  allow  users  to  improve 
their  queries. 

II.  Image  Recognition 

The  primary  objective  in  this  research 
area  is  to  design  and  develop  image 
pattern  recognition  algorithms  which 
will  generate  improved  performance  in 
commercial  applications.  The  image 
pattern  recognition  algorithms  should 
address  image  segmentation  and 
contextual  checking  of  classified 
images.  Examples  include  efforts  to 
improve  image  segmentation  of 
handwTitten  text  or  improved  extraction 
of  specific  visual  material  from  cluttered 
images  such  as  a  face  in  a  crowd  or  a 
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drawing  in  a  technical  document.  This 
segmentation  should  lead  naturally  to 
improved  image  classification  and 
sufficient  understanding  to  allow 
indexing  of  image  databases  without 
domain  specific  constraints. 

III.  Parallel  Processing 

The  primary-  objective  is  to  design  and 
develop  algorithms,  measurement  tools, 
and  related  software  for  Parallel 
Processor  platforms.  General  techniques 
and  software  tools  for  debugging  and 
tuning  parallel  codes  often  ignore 
important  points,  such  as  scalability  or 
portability.  An  opportunity  exists  for 
novel  solutions  that  address  such 
pivotal  aspects.  These  can  be  hitherto 
untried  concepts,  or  well-designed 
empirical  intestigations  that  shed 
insight  on  the  demands  special  to  the 
parallel  programming  task.  Both 
software  and  hardware  approaches  can 
be  used.  The  publication  "System 
Software  and  Tools  for  High 
Performance  Computing  Environments" 
(edited  by  P.  Messina  and  T.  Sterling,  ' 
SIAM.  1993)  is  a  good  survey  of  the 
issues  and  problems  of  interest. 

IV.  Wireless  Communications 

This  primary  objective  is  to  devise, 
test,  and  demonstrate  adaptive  error 
control  strategies  for  a  variety  of 
information  types  (e.g.,  speech,  image, 
video)  for  use  in  wireless 
communications.  A  principal  barrier  to 
the  realization  of  the  National 
Information  Infi-astructure  will  be  in 
interfacing  networks  of  fundamentally 
different  characteristics  while  providing 
uniform,  transparent  end-to-end  service. 
For  example,  the  wireline  technologies 
being  proposed  will  provide  bit  transfer 
rates  from  64  Kb/s  to  over  2  Gb/s,  while 
wireless  technologies  are  expected  to  be 
in  the  range  of  10  Kb/s  to  perhaps  1  Mb/ 
s.  The  strategies  for  efficient  use  of 
network  services  will  be  very  different 
for  the  different  technologies  used. 
Central  to  such  strategies  are 
compression  and  encoding 
methodologips.  For  wireless  servic*  s, 
compression  and  encoding  have  to  take 
into  account  inherently,  lower 
transmission  bandwidth  and  much 
higher  levels  of  noise  and  interference 
than  for  wireline  services.  When  the 
services  must  be  transparently 
interconnected,  there  must  be  a  way  for 
these  networks  to  adapt  to  dynamic 
transmission  environments. 

Proposals  most  compatible  with  CSL's 
on-going  research  in  Wireless 
Communications  would  target: 

— Examining  the  effects  of  signal 
transmission  for  various  source  encoding 
techniques  by  means  of  appropriate 
metrics  (eg  .  Signal  to  Noise  Ratios  (SNR). 


perceptual  differences,  and  spectral 

distortions); 
— Identifying  critical  characteristics  of 

reference  source  signals  that  are  most 

influential  to  receive  quality  and  devising 

strategies  as  part  of  the  encoding  scheme 

to  protect  the  critical  characteristics  of  the 

source  signal; 
—Devising  precise  evaluation  methodologies 

and  metrics: 
— Examining  characteristics  of  various 

transmission  technologies  (e.g.,  modulation 

schemes): 
— Devise  strategies  for  tra.isparent 

transmission  considering  information  type. 

network  characteristics,  physical 

environment  (e.g.,  noise),  and  appropriate 

security/privacy  techniques. 

V.  Collaborative  Engineering 

The  primary  objective  is  to  assist 
industry  in  applying  state-of-the-art 
collaborative  engineering  technology  to . 
engineering  and  manufacturing 
applications.  This  efforts  includes 
research  on  high  performance 
computing  and  communication  (HPCC) 
and  intexconnectivity  among 
heterogeneous  systems. 

In  real-time  collaborative  computing 
environments,  a  group  of  individuals 
need  to  share  an  application  and  objects 
of  this  application.  In  addition,  they 
need  to  work  on  the  objects  to  modify 
them,  et.  Reliable  real-time  operations 
require  protocols  for  application 
synchronization  and  command 
synchronization.  For  example, 
transferring  mouse  movements  and 
keystrokes  require  that  the  information 
gets  reliably  to  all  the  partners  in  the 
right  sequence. 

Proposals  most  compatible  with  CSL's 
on-going  research  in  Collaborative 
Engineering  would  include  research  on 
synchronization  of  real-time  shared 
applications.  For  example,  the  design 
and  development  of  protocols  for 
applications  syTichronization  (e.g..  two 
CAD  applications  to  be  able  to  work  in 
real-time)  and  command 
synchronization  (e.g..  mouse 
movements).  This  work  will  allow- 
differently  configiired  applications  to 
perform  the  same  actions 
simultaneously  and  transparently  to  the 
user. 

Funding  Availability 

Approximately  S900.000  is  available 
to  support  cooperative  agreements 
under  this  program.  The  number  of 
awards  will  depend  on  the  quality  of  the 
proposals  received  and  the  amount  of 
funding  requested  by  the  proposals 
under  consideration  for  award.  The 
Computer  Systems  laboratory  Research 
Program  is  limited  to  innovative  ideas 
generated  by  the  proposal  writer  on 
what  specific  tasks  will  be  performed 
and  how.  Any  additional  years  of 
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project  funding  will  be  subjf^ct  to  annual 
competition. 

Matching  Requirements 

There  are  no  matching  requirements. 

Type  of  Funding  Instrument 

Due  to  the  substantial  involvement  by 
various  divisions  of  the  CSL, 
cooperative  agreements  will  be 
awarded.  Cooperative  agreements  will 
generally  involve  a  close  working 
relationship  between  CSL  and  the 
redpienl.  and  it  is  expected  that  the 
recipient  will  periodically  visit  and 
work  at  the  NIST  Gaithersbui^. 
Maryland  site  with  the  guidance  of 
NIST  scientists. 

Eligibility 

Eligible  applicants  under  the  CSL 
program  is  limited  to  colIef;es  and 
universities. 

Award  Period 

NIST  intends  to  fund  cooperative 
agreements  for  a  one  (1)  year  period. 

Preliminary  Screening  Process 

Applicants  must  submit  on 
abbreviated  proposal  prior  to  submitting 
a  full  proposal.  The  purpose  of  the 
abbreviated  proposal  is  to  prnvide 
applicants  with  feedback  regarding 
whether  the  proposed  projects  are 
sufficiently  promising  relative  to  the 
selection  criteria  to  warrant  preparation 
of  a  full  proposal.  The  abbreviated 
proposal  shall  include  a  budget 
synopsis.  The  abbreviated  proposal  is 
limited  in  length  tt>  no  more  than  10 
pages(3ViXll  inch)  plus  the  title  page 
Forms  or  certifications  for  the  full 
proposal  shall  not  be  included  in  the 
abbreviated  proposal.  Applicants  will  be 
notified  in  writing  whether  or  not  a  full 
submission  is  invited.  Proposals  will 
receive  an  independent,  objective 
review  by  a>panel  composed  of  at  least 
three  persons  knowledgeable  about  the 
particular  .scientific  area  descriiiod 
above  that  the  proposal  addresses.  Each 
appli(  ,i:.\  must  submit  one  signed 
originiii  and  two  copits  of  each  - 
proposal. 

Full  Profjtjsal  He\  lev.  Procerus 

Full  proposals  ere  limited  in  Ir-njjth  to 
no  more  than  30  pages  |8  V::xl  l  inch) 
plus  the  title  page.  Proposals  will 
revive  an  independent,  objective 
review  by  a  panel  composed  of  at  least 
three  persons  knowledgeable  about  the 
particular  scientific  area  described 
above  that  the  proposal  addresses.  The 
proposals  will  be  evaluated  on  a 
competitive  basis.  Each  applicant  must 
submit  one  signed  original  and  two 
copies  of  each  proposal  along  with 


Standard  Form  424  (Rey  4/92)  and  other 
required  forms,  as  referenced  under  the 
provisions  of  OMB  Circular  A-110. 

Application  Kit 

An  application  kit.  containing  all 
required  application  forms  and 
certifications  is  available  by  calling 
Trudy  Cummings  at  (301)  975-2946.  An 
application  kit  includes  the  following: 

SF42-1  (Rev  4/92)— Application  for  Federal 
Assistance 

SF424A  (Rev  4/92>— Budget  Information— 
Non-Construction  Programs 

SF424B  (Rev  4/92)— Assurances— Non- 
Construction  Programs 

CD  511  (7/91)— Cenification  ReKarding 
Debarment.  Suspension,  and  Other 
Responsibilir>-  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbving 

CD  512  (7/91)— Certification  Regarding' 

Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion* — Lower  Tier 
Covered  Transactions  and  Lottbying 

SF-LLL — Dist  losure  of  I^bying  Activities 

•SF-LLL-A — Disclosure  of  Lobbying 
Activities  Continiintion  Sheet 

Evaluation  Criteria 

The  criteria  to  be  used  in  evaluating 
the  proposals  include  technical  factors, 
qualifications  of  personnel,  and 
reasonability  of  cost  in  relation  to 
proposed  project  scope.  Technical 
factors  include:  Technical  merit  of 
proposal,  rationality  of  approach, 
compatibility  of  proposal  with  needii  of 
targeted  area  of  research,  use  of  new 
approaches  and  new  methods,  and 
availabihty  of  resources.  Technical 
personnel  qualifications  factors  include: 
Previous  technical  work  with  respect  to 
subject  area,  performance  on  previous 
cooperative  agreements,  grants,  or 
contracts,  and  academic  qualifications 
with  regard  to  p-i-oposed  research  area 
(include  curriculum  vit.ie  and  list  of 
publications).  f 

Technical  FActors — Total=G5^     - 
— technical  merit  of  pro{Xisal  35% 
— rstionality  ofHpproach:  10% 
—compatibility  of  proposal  with  needs  of 

lai^eted  area  of  research:  10% 
— use  of  nnvv  approaches  ani?' new 

methods:  5% 
— availability  of  resources;  5% 
Personal  Qualifications — Total=2b% 

— previous  technical  work  with  retpm  t  to 

subject  area:  10% 
— academic  quaHr)<:;itions  with  respect  lo 

proposed  research  area:  19% 
— performance  on  previous  cooperative 

agreements,  grants,  or  contracts:  5% 
Ki  iisonabiliiy  of  cost  wiih  propo.wd  projexi 

s(  opt— To!,il=  1u% 

Selection  Procedure 

Award  reconiriendaUumj  shall  bn 
made  by  the  parcels  based  on  the  scitrcb 
of  the  proposals  determined  in 
accordance  with  the  evaluation  criteria.. 
Thechief  of  each  CSL  division  will 


make  the  final  award  recommendation 
to  the  NIST  Grants  Officer  taking  into 
account  the  score  received  by  the 
applicant,  available  funding,  and  the 
compatibility  of  the  proposal  with  the 
CSL  programs.  The  highest-scored 
proposals  may  not  necessarily  receive 
award:  award  is  dependent  on  the 
compatibility  of  the  proposal  with  the 
CSL  program. 

Paperwork  Reduction  Act 

The  Standard  Form  424  and  Standard 
Form  LLL  mentioned  in  this  notice  are 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  and  have 
been  approved  by  OMB  under  Control 
Numbers  0348-0043  and  0348-004B. 

Primary  Application  Certification 

All  primary  applicants  must  submit  a 
completed  form  CD-511,  "Certifications 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying,"  and  the  following 
explanations  are  hereby  provided: 

1.  Noriprocurement  Debarment  and 
.Suspension 

Prospective  participants  (as  defined  at 
15  CJT^Part  26,  Section  105)  are  subjett 
to  15  CFR  Part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

2-.  Drug-Free  Workplace 

Grantees  (as  defined  at  15  CTR  Part 
26,  Section  605)  are  subject  to  15  CFR 
Part  26,  Subpart  F,  "Government  wide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

.3.  Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  za 
Section  105)  are  subject  tothe  lohbyinp 
provisions  of  the  31  U.S.C  1352. 
"LimttaVion  on  use  of  appropriated 
funds  to  influence  certain  Federal 
(ontracting  and  financial  transactio.i*..' 
and  the  lobbying  section  of  the 
certification  form  prescribed  abuve 
applies  to  applications/bids  for  granS 
cooperative  agreements,  and  contracts 
for  more  than  $100,000  and  loans  and 
l(Jan  guarantees  for  more  than  $150,00«) 
or  the  single  family  maximum  mortgage 
limit  for  affei:tpd  programs,  whii  hever  is 
greater;  and 

4  Anti-Lobbying  Disclosure 

Any  apphcant  that  has  paid  or  wUl 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Liibbying  Activities,"  as  required  under. 
15  CFR  Part  28,  Appendix  B 


5.  Lower-Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  apphcable,  a  completed 
Form  CD-512,  "Certifications  Regaiding 
Debarment.  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  NIST.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  NIST  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Preaward  Activities 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of 
NIST  to  cover  preaward  costs. 

No  Obligation  for  Future  Funding 

If  an  application  is  selected  for 
funding,  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  NIST. 

Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Name  Check  Reviews 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check  ' 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fi-aud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's  • 
management  honesty  or  financial 
integrity. 

False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Buy  American-Made  Equipment  or 
Products 

-  Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 


feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  602  (a) 
and(b). 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

i.  The  delinquent  account  is  paid  in  full. 

ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  pavTnent  is 
received,  or 

iii.  Other  arrangements  satisfactory  to  DoC 
are  made. 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  under 
the  Computer  Systems  Laboratory 
Research  Program  are  subject  to  all 
Federal  Laws  and  Federal  and 
Departmental  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards.  The 
Coniputer  Systems  Laboratory 
cooperative  agreements  program  does 
not  directly  affect  any  state  or  local 
government.  Applications  under  this 
program  are  not  subject  to  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 

Dated:  Septeir-ber  8. 1994. 
Samuel  Kramer, 

Associate  Director. 

(PR  Doc.  94-22759  Filed  9-14-94;  8:45  am] 
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JMI 


National  Oceanic  and  Atmospheric 
Administration 

n.D.090994C] 

New  England  Fishery  Management 
Council;  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  on 


September  21-22. 1994,  to  consider 
actions  affecting  the  New  England 
fisheries  in  the  exclusive  economic  zone 
(EEZ). 

The  meeting  will  be  held  at  the 
Newagen  Seaside  Inn,  Route  27  south. 
Southport  Island,  Cape  Newagen,  ME; 
telephone:  (617)  231-0422.  The  meeting 
will  begin  on  September  21,  at  8:30  a.m. 
and  on  September  22,  at  8:00  a.m. 

The  Council  meeting  will  begin  on 
September  21  with  a  report  from  the 
Groundfish  Committee.  Subjects 
scheduled  for  discussion  include: 

(1)  The  establishment  of  objectives 
and  management  options  for  groundfish 
in  view  of  the  recent  stock  assessments, 

(2)  Resubmission  of  the  winter 
flounder  siate  waters  exception, 

(3)  Reporting  requirements  for  the  bait 
fishery, 

(4)  Impacts  of  fishing  with  small 
mesh, 

(5)  Impacts  of  beam  trawling  on 
groundfish  stocks, 

(6)  Groundfish  bycatch  in  other 
fisheries,  and 

(7)  A  request  for  an  experimental 
fishery  for  northern  shrimp. 

Late  in  the  morning,  the  Council  will 
be  briefed  on  the  reauthorization  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  Lobster 
Committee  will  provide  an  update  on 
the  progress  made  by  the  Effort 
Management  Teams  during  the  early 
afternoon  session. 

Abbreviated  Rulemaking  Action — 
Atlantic  Sea  Scallops 

The  meeting  will  continue  with 
consideration  of  final  action  on 
adjustments  to  the  Atlantic  Sea  Scallop 
Fishery -Management  Plan  (FMP)  under 
the  framework  for  abbreviated 
rulemaking  contained  in  Amendment  4 
to  the  plan  (59  FR  2757.  Januarv-  19, 
1994).  The  Council  will  consider  public 
comments  in  making  its 
recommendations  to  the  Regional 
Director  for  the  Northeast  Region 
(Regional  Director)  under  the  provisions 
for  abbreviated  rulemaking  cited  above. 
If  the  Regional  Director  concurs  with  the 
measures  proposed  by  the  Council,  he 
will  publish  them  as  a  final  rule  in  the 
Federal  Register. 

The  Coimcil  will  consider  public 
comments  and  final  action  on  the 
following:  A  framework  measure  that 
would  exempt  fishermen  from  several  of 
the  gear  restrictions  mandated  by 
Amendment  4  to  the  Scallop  FNIP  and 
allow  them  to  participate  in  state  waters 
sea  scallop  fisheries  under  state  rules. 

The  Amendment  4  program  controls 
the  number  of  days  fishermen  may 
harvest  sea  scallops,  mandates  gear 
restrictions  by  limiting  dredge  width 
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and  ring  size  and  requires  data  reporting 
and  vessel  tracking  devices.  Maine,  New 
Hampshire,  and  Massachusetts  have 
separate  stocks  of  sea  scallops  within 
their  jurisdiction  and  various  state  rules 
to  govern  those  fisheries,  some  of  which 
are  more  restrictive  than  the  Federal 
regulations.  Since  these  stocks  were  not 
factored  in  when  the  days-at-sea  limits 
were  developed,  the  Council  currently 
allows  fishermen  operating  in  state 
waters  to  participate  in  these  traditional 
fisheries  without  accruing  days  which 
apply  to  fishing  for  scallops  in  the  EEZ. 

A  problem  arises,  however,  because 
anyone  who  possesses  a  Federal  permit 
must  abide  by  Federal  regulations 
regardless  of  where  the  fishery  takes 
place — whether  in  state  or  Federal 
waters.  If  these  rules  apply  during  the 
upcoming  scallop  season  in  state  waters, 
fishermen  holding  a  Federal  permit  and 
fishing  in  Maine,  for  example,  must  use 
3  V4  inch  rings  in  their  gear  while  a 
fisherman  who  holds  a  Maine  State 
permit  only,  may  use  3-inch  rings.  The 
larger  ring  size  allows  more  scallops  to 
escape  and  affords  those  using  3-inch 
rings  a  much  greater  harvesting 
advantage. 

The  Council  proposes  to  remedy  this 
situation  with  an  exemption  to  several 
of  the  Amendment  4  gear  provisions. 
Fishermen  operating  in  state  waters  and 
who  hold  a  Federal  sea  scallop  limited- 
access  permit  must  adhere  to  the  sea 
scallop  regulations  of  that  state  and 
must  have  a  vessel  tracking  system 
onboard  and  in  operation  while  they  are 
in  the  state  program.  Vessels  fishing 
under  a  general  permit  may  possess  up 
to  400  lb  (0.18  metric  tons)  of  sea 
scallops  per  day  and  also  will  qualify 
for  the  exemption. 

Any  other  pending  business  will  then 
be  addressed  by  the  Council  at  this  time. 

On  September  22,  Council  di^ussion 
and  possible  action  will  focus  entirely 
on  general  management  goals.  This^ 
further  refine  or  modify  the  list  of  goals 
developed  at  the  most  recent  meeting  o| 
the  Interspecies  Committee.  The 
intended  result  is  a  statement  of  what 
the  Council  would  like  to  see  the 
fisheries  and  the  industry  look  like 
several  years  in  the  future.  Such  a 
statement  would  serve  as  a  guide  for 
selection  of  management  strategies  and 
measures  and  as  a  yard  stick  to  monitoi 
the  level  of  management  success. 

The  purpose  of  this  session  udHf  be  to 
allow  expression  of  CouiKuVmombers' 
opinions  and  arguments.  Comments 
from  the  floor  will  be  limited,  but  may 
be  accepted  if  time  permits. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 


Council,  5  Broadway.  Saugus,  MA 
01906;  telephone:  (617)  231-0422. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Douglas  G.  Marshall  (617)  231-0422,  at 
least  5  days  prior  to  the  meeting  date. 

Dated:  September  9, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-22864  Filed  9-14-94;  8:45  am] 
BILLING  CODE  35ia-22-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

Notice  of  Availability  of  Patent  License 

Pursuant  to  the  provisions  of  part  404 
of  title  37,  Code  of  Federal  Regulations, 
which  implements  Public  Law  96-317, 
the  Department  of  the  Air  Force 
aimounces  the  availability  of  domestic 
and  international  licenses  under  United 
States  Patent  No.  5,301,203.  which 
matured  from  application  Serial  No.  07/ 
949,617  filed  23  September  1992  in  the 
names  of  Laveme  A.  Schlie  and  Robert 
D.  Rathge,  and  PCT/US93/02319  filed 
22  March  1993  in  the  name  of  United 
States  of  America,  as  represented  by  the 
Secretary  of  the  Air  Force  for  "Scalable 
and  Stable,  Continuous  Wave  Photolytic 
Atomic  Iodine  Laser";  United  States 
Patent  Application  Serial  No.  07/ 
949,615  filed  23  September  1992  in  the 
names  of  Laveme  A.  Schlie  and  Robert 
D.  Rathge,  and  PCT/US93/02318  filed 
22  March  1993  in  the  name  of  the 
United  States  of  America,  as  represented 
by  the  Secretary  of  the  Air  Force  for 
"Repetitively  Pulsed,  Closed  Cycle, 
Photolytic  Atomic  Iodine  Laser";  and 
United  States  PatentApplication  No. 
07/949.616  filed  23  September  1992  in 
the  names  of  Laveme  A.  Schlie  and 
Robert  D.  Rathge  and  PCT/US93/02317 
filed  22  March  1993  in  the  name  of  the 
United  States  of  America,  as  represented 

the  Secretary  of  the  Air  Force  for 
Tbrbo-Molecular  Blower." 

All  communications  concerning  this 
notice  should  be  sent  to:  Mr.  Donald  }. 
Singer,  Chief,  Patents  Division,  Air 
Force  Legal  Services  Agency,  HQ 
AFLSA/JACP,  1501  Wilson  Blvd.  Room 
805.  Ariington,  VA  22209-2403. 
Telephone  No.  (703)  696-9050. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Lioiion  Officer. 
(FR  Doc  94-22774  Filed  9-14-94;  8:45  am) 
BILLINO  COOf  3»tO-01-P 


Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  a  Proposed  FInod 
Control  Project  at  Wailupe  Valley, 
Honolulu,  HI 

AGENCY:  U.S.  Army  Corps  of  Engineer*!, 

Don. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Honolulu  District,  in 
partnership  with  the  State  of  Hawaii, 
Department  of  Land  and  Natiu-al 
Resources,  and  the  Gty  and  County  of 
Honolulu  Department  of  Public  Works, 
Is  proposing  to  develop  solutions  to  the 
flooding  problem  caused  by  Wailupe 
Stream.  Wailupe  Stream  is  located  on 
the  east  side  of  the  island  of  Oahu  in  the 
community  of  Aina  Haina.  The 
completed  project  is  expected  to 
significantly  r^uce  future  flood 
damage. 

ADDRESSES:  U.S.  Army  Engineer 
District,  Honolulu,  ATTN:  CEPOD-ED- 
PV,  Fort  Shafter,  Hawaii  96858-6440, 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Peter  Galloway,  (808)  438-8876. 

SUPPLEMENTARY  INFORMATION: 

1.  The  project  may  include  the 
fallowing  items: 

a.  One  or  more  debris  dams  located 
upstream  of  the  existing  boulder  basin 
in  Wailupe  Gulch. 

b.  One  or  more  debris  dams  located 
upstream  of  the  entrance  to  Kului 
Gulch. 

c.  Channel  improvements  up  to  7,000 
feet  long. 

These  features  may  be  modified,  or 
new  features  added  as  a  result  of  the 
analysis  to  be  performed  as  part  of  the 
feasibility/EIS  process. 

2.  Alternatives  to  be  considereil 
include  "No  Action"  and  various 
alternative  alignments  and 
configurations  of  the  debris  dams  and 
channel  improvements. 

3.  At  the  request  of  the  State  of 
Hawaii  Legislature  following  the  New 
Years  Eve  Flood  of  1987-1988,  the 
Corps  conducted  a  reconnaissance  study 
beginning  in  1990  entitled  "Urban 
Flood  Control  Study".  The  study  found 
basic  problems  in  the  Wailupe  Stream 
draining  basin  and  determined  that 
ihere  was  a  federal  interest  in  solving 
the  debris  flow  and  flooding  problems 

4.  A  public  scoping  meeting  to  be 
held  in  Honolulu  is  being  planned  for 
September  or  October  1994,  but  no  date 
has  yet  been  set  The  draft  EIS  is 


expected  to  be  available  in  September 

1996. 

Kenneth  L.  Dnnton, 

Army  Federal  Register  Unison  Officer 

jFR  Doc.  94-2283.S  Filed.»-14-«M;  8:4f»  sro) 
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DEFENSE  NUCLEAR  FACILITTES 
SAFETY  BOARD 

[Recommendotton  94-2] 

Conformance  Wtt.h  Safety  Stanctards  at 
DOE  Low-Level  Nuclear  Waste  and 
Disposal  Sites 

AGENCY:  Defense  Nuclear  Facilities 
Safet}^  Board. 

ACTION:  Notice;  recommendation. 


summary:  The  Defense  Nucle-ir 
Facilities  Safety  Board  has  made  a 
recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C.  2286a 
concerning  conformance  with  safety 
standards  at  DOE  low-level  nuclear 
waste  and  disposal  sites.  The  Board 
requests  public  comments  on  this 
recommendation. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  this 
recommendation  are  due  on  oi  Ixifore 
October  17, 1994. 
ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  this 
recommendation  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue  NW..  Suite  700:  Washington. 
DC  20004-2901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri  or  Carole  C. 
Morgan,  at  the  address  above  or 
telephone  (202)  208-6400 

Diited:  .Septe.nnber  12,  1994. 
|ohn  T,  Conway, 

(J^ainnan. 

Dated:  September  8.  1094. 

Tha  high-level  radioactive  \vastes.that 
ure  a  result  of  weapons  material 
production  have  been  the  strong  fot:us 
of  waste  management  activities  ofthe 
Department  of  Energy  (DOE). 
Considerably  less  attention  has  been 
placed  upon  the  largo  volumes  of  low- 
level  radioactive  waste  that  have  been 
generated  to  date  and  that  are  projected 
for  the  future.  Operation  of  waste 
management  facilities  and  the 
maintenance  of  the  defense  nuclear 
complex  will  continue  to  generate 
considerable  low-level  waste  and  the 
need  for  adequate  waste  storage  and 
disposal  facilities.  This  voliune  is  likely 
to  increase  dramatically  with  the 
decommissioning  and  decontamination 
of  excess  facilities. 


The  Board  and  its  staff  have  been 
reviewing  low-level  waste  management 
within  the  defense  nuclear  complex 
pursuant  to  42  U.S.C.  2286a(a)(l).  which 
requires  the  Board  to  review  and 
evaluate  the  content  and 
implementation  of  standards,  including 
DOE  orders  and  regulations,  at  defense 
nuclear  facilities.  DOE  Order  5820.2A. 
Radioactive  Waste  Management,  and 
the  Nuclear  Regulatory  Commis.-^ion's 
regulation  on  low-level  waste  disposal, 
Code  of  Fedttral  Regulations  Section  10 
Part  61.  have  provided  the  basic  frame 
of  reference  for  this  review.  Further,  it 
was  useful  to  examine  the  low-level 
waste  management  program  of  the 
Department  in  terms  of  its  past,  present, 
and  the  future  operations. 

The  results  of  our  review  are 
summarized  as  follows: 

•  As  of  1993,  the  DOE  and  its 
predecessor  agencies  have  buried 
approximately  2.8  million  cubic  meters 
of  low-level  radioactive  waste.  Tliis 
waste  has  largely  been  disposed  of  at  six 
sites  through  the  use  of  shallow  land 
burial— Savaimah  River  Site,  Hanford, 
Idaho  National  Engineering  Laboratory', 
Oak  Ridge  National  Laboratory,  Nevada 
Test  Site,  and  Los  Alamos  National 
Laboratory. 

•  Low-level  waste  disposal  as 
practiced  by  DOE  contractors  has  not 
kept  pace  with  the  evolution  of 
commercial  practices.  For  example. 
DOE  disposal  programs  are  generally 
characterized  by  minimal  barriers  to 
infiltration  and  biologic  intrusion,  no 
requirements  to  protect  inadvertent 
human  intruders,  and  operational 
practices  not  geared  toward  maintaini.ig 
integrity  of  the  waste  form  and  the 
cover. 

•  In  1988.  DOE  issued  Order  5820.2A. 
Radioactive  Waste  Management,  which 
adopted  the  basic  performance 
objectives  of  the  Nuclear  Regulatory 
Commission's  10  CFR  part  61.  A  key 
feature  of  the  Order  is  the  requirement 
to  prepare  a  Performance  Assessment     • 
(PA).  This  Performance  Assessment  is 
intended  to  demonstrate  that  the  buried 
waste  v*,ill  remain  sufficiently  confined 
to  pose  no  undue  risk  to  public  health 
and  safety.  Ahhough  the  Order  was 
issued  six  years  ago,  no  defense  nuclear 
facilities  site  has  to  date  completed  the 
performance  assessment  process. 

•  In  establishing  low-level  waste 
biu-ial  ground  source  temis,  current  DOE 
guidance  for  performance  assessments 
required  by  DOE  Order  5820.2A  allows 
the  e\'aluators  to  neglect  waste  disposed 
of  prior  to  1988.  Further,  it  allows 
evaluators  to  apply  reference  dose 
criteria  to  disposal  facilities 
individually  rather  than  assessing 
composite  effects  when  contiguous 


burial  facilities  exist.  A  number  of  other 
factors  also  complicate  site  specific 
assessments.  For  example:  (1)  A 
commercial  low-level  waste  burial  sit»» 
is  situated  adjacent  to  a  DOE  burial  site 
at  Hanford;  (2)  some  sites  have  multiple 
burial  grounds,  a  situation  not  explicitly 
addressed  by  DOE  Order  5820.2A;  and 
(3)  agreements  have  been  established 
with  State/Envirormiental  Protection 
Agency  authorities  for  closeout  of  somn 
burial  sites  under  the  Resource 
Conservation  Recovery  Acl  and  the 
Comprehensive  Fjivironmental 
Response,  Compensation,  and  Liability 
Act  provisions. 

•  Some  effort  is  being  made  by  those 
tasked  with  site  waste  management  to 
have  generators  of  waste  provide  long- 
range  forecasts  of  the  amount  of  wastes 
they  will  have  to  send  for  disposal,  but 
the  forecasts  are  beset  with  such 
uncertainty  as  to  provide  little 
confidence  in  the  projections.  This  is 
especially  true  as  the  projections  pertain 
to  wastes  from  decontamination  and 
decommissioning,  and  environmental 
restoration 

The  DOE'S  burial  of  low-level  waste 
in  some  locations  within  the  complex 
actually  constitutes  nuclear  waste 
storage,  since  inadequate  emplacement 
may  require  later  retrieval  of  the  waste, 
further  processing  of  packaging,  and 
final  disposal  in  a  demonstrably 
adequate  facility.  Given  the  sub!.tantial 
volume  of  low-level  waste  buned  prior 
lo  1988  in  old  burial  sites  using 
practices  which  do  not  meet  cujxtnl 
standards,  the  lack  of  complete 
compliance  with  requirements  of  DOE 
Order  5a20.2A  at  currently  operating 
sites,  and  the  likely  draniaric  incn^ase  in 
future  waste  volumes,  the  Board 
recommends  that: 

1.  A  comprehensive  complex-wide 
review  be  made  of  the  low-level  waste 
issue  similar  to  the  review  the 
Department  conducted  regarding  spent 
nuclear  fuel.  As  with  spent  fuel,  the 
objective  of  such  review  should  be  the 
establishment  of  the  dimensions  of  the 
low-level  waste  problem  and  the 
identification  of  necessary  corrective 
actions  to  address  safe  disposition  of 
past,  present,  and  future  volumes.  The 
Implementation  Plan  provided  the 
Board  should  include: 
-  a.  A  regularized  program  for 
forecasting  future  burial  needs  relative 
to  existing  capacity,  taking  into  account 
the  projected  programs  for 
decontamination  and  decommissioning 
of  defense  nuclear  facilities  and     " 
environmental  restoration  activities  ss 
well  as  current  operational  units. 

b.  The  development  and  issuance  of 
additional  requirements,  standards  or 
guidance  on  low-level  waste 


JMI 
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management  that  address  safety  aspects 
of  waste  form  and  packaging,  burial 
ground  siting  and  performance 
assessment,  facility  design, 
construction,  operation,  and  closure, 
and  environmental  monitoring.  Such 
guidance  should  reflect  consideration  of 
concepts  of  good  practices  in  low-level 
waste  management  as  applied  in  the 
commercial  sector,  both  nationally  and 
internationally,  and  resuhs  of  EXDE's 
technological  developments  anrf 
advisories  to  the  State  Compacts 
pursuant  to  thfe  Low  Level  Radioactive 
Waste  Nuclear  Waste  Policy  Act  of 
1982.  as  amended. 

c.  Planned  studies  directed  towards 
(1)  improving  modeling  and  predictive 
capability  for  assessing  migration  of 
radionuclides  and  (2)  enhancing  the 
stability  of  buried  waste  forms,  deterring 
intrusion  and  inhibiting  migration  of 
radionucUdes. 

d.  Studies  of  enhanced  methods  that 
can  be  used  to  reduce  the  volume  of 
waste  to  be  disposed  of.  such  as 
compaction  and  more  environmentally 
acceptable  incineration. 

e.  Assessments  of  the  safety  merits/ 
demerits  of  privatization  of  facilities  for 
disposal  of  DOE  low-levels  wastes. 

2.  More  immediate  steps  be  taken  to 
complete  the  performance  assessment 
process  for  all  active  low-level  waste 
burial  sites  as  required  by  DOE  Order 
5820. 2A.  In  so  doing  clarifying 
instructions  should  be  issued  to  insure 
that: 

a.  Performance  assessments  are  based 
upon  the  total  inventories  (past,  present, 
and  future)  emplaced  or  planned  for  the 
burial  site(s). 

b.  Performance  objectives  (dose 
criteria)  of  DOE  Order  5820.2A  are 
achieved  for  the  composite  of  all  lovv- 
level  waste  disposal  facilities  on  the 
site. 

3.  If  non-compliance  with  reference 
dose  criteria  set  forth  in  DOE  Order 
5820. 2A  is  found,  an  action  plan  with 
schedule  be  developed  for  bringing 
operations  into  compliance  or  other 
acceptable  compensating  measures  be 
undertaken  in  the  interim  pending  final 
closure. 

lohn  T.Conway. 

Chairman. 

September  8.  1994. 

The  Honorable  Hazel  R.  0"Lear>-. 

Secretary  of  Energy. 

Washington.  DC  20585 

Dear  Secretary  0'Lear>-:  On  September  8. 
1994.  the  Defense  Nuclear  Facilities  Safety 
Board,  in  accordance  with  42  U.S.C. 
22B6a(5).  unanimous  approved 
Recommendation  94-2  which  is  enclosed  for 
your  consideration.  Recommendation  94-2 
deals  with  Conformance  with  Safety 
Standards  at  DOE  Low-Level  Nuclear  Waste 
and  Disposal  Sites. 


42  U.S.C.  2286d(a)  requires  the  Board,  after 
receipt  by  you,  to  promptly  make  this 
recommendation  available  to  the  public  in 
the  Department  of  Energy's  regional  public 
reading  rooms.  The  Board  believes  the 
recommendation  contains  no  information 
which  is  classified  or  otherwise  restricted.  To 
the  extent  this  recommendation  does  not 
includs  information  restricted  by  DOE  under 
the  Atomic  Energy  Act  of  1954.  42  U.S.C. 
2161-68,  as  amended,  please  arrange  to  have 
this  recommendation  promptly  placed  on  the 
file  in  your  regional  public  reading  rooms. 

The  Board  will  publish  this 
recommendation  in  the  Federal  Register. 

John  T.  Conway. 

Chairman. 

IFR  Doc.  94-22875  Filed  9-14-94;  8;45  ami 

BILLING  CODE  6820-KO-M 


DEPARTMENT  OF  EDUCATION 

President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities;  Amendment 

agency:  President's  Board  of  Advisory 
on  Historically  Black  Colleges  and 
Universities.  Education. 
ACTION:  Notice  of  amendment. 

SUMMARY:  This  amends  the  notice 
published  on  September  6. 1994,  on 
page  46040  in  volume  59,  number  171. 
The  meeting  of  the  President's  Board  of 
Advisors  on  Historically  Black  Colleges 
and  Universities  will  be  held  at  the 
Sheraton  City  Centre  Hotel  and  Towers 
in  Washington.  D.C. 
DATES  AND  TIMES:  September  19.  1994. 
from  9:00  am  to  5:00  pm. 
ADDRESSES:  Sheraton  City  Centre  Hotel 
located  on  1143  New  Hampshire 
Avenue  NW..  Washington.  D.C.  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  W.  LeBlanc.  Executive 
Director.  White  House  Initiative  on 
Historically  Black  Colleges  and 
Universities,  U.S.  Department  of 
Education.  7th  and  D  Streets  SW.. 
Washington.  DC  20202-5120. 
Telephone:  (202)  708-6667. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

IFR  Doc.  94-22791  Filed  9-14-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  New  York  Support 
Office;  Grant  and  Cooperative 
Agreement  Awards:  Coalition  of 
Northeastern  Governors,  Policy 
Research  Center,  Inc. 

AGENCY:  Department  of  Energy- 


ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
(DOE).  Golden  Field  Office,  through  the 
New  York  Support  Office  (NYSO). 
announces  that,  pursuant  to  th^  DOE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2).  DOE  intends  to  make  a 
financial  assistemce  award  to  the 
Coalition  of  Northeastern  Governors, 
Policy  Research  Center,  Inc.,  in  support 
of  the  Northeast  Regional  Biomass 
Program  (NRBP). 

SUPPLEMENTARY  INFORMATION:  The 
Regional  Biomass  Program  was 
establisbed  at  the  National  level  by 
Congress  in  1983.  Enabling  legislation 
instructed  DOE  to  support  regional 
biomass  energy  programs  for  the 
development  of  appropriate  regional 
bioenergy  programs.  Congress  further 
defined  the  scope  and  direction  of  the 
program  in  1984  by  specifying  that  it 
carry  out  activities  related  to  technology 
transfer,  industry  support,  resource 
assessment,  and  matching  local 
resources  to  conversion  technologies. 
The  program  is  designed  to  promote  the 
responsible  use  of  biomass  energy  in  the 
Northeast  and  will  serve  the  public 
purpose  of  increasing  energy  efficiency 
by  reducing  the  need  for  fossil  fuel  and 
promoting  renewable  energy  resources. 
The  NRBP  has  three  basic  components. 
A  state  grant  component  provides  funds 
(with  a  50  percent  matching 
requirement)  to  each  of  the  eleven  states 
in  the  region  to  strengthen  and  integrate 
the  work  of  state  agencies  involved  in 
biomass  energy.  The  Applied  Research 
and  Technology  Transfer  Program 
Component  produces  a  series  of 
technical  reports  and  studies  in  areas 
that  have  been  identified  as  being 
important  to  the  development  of 
biomass  energy  programs  in  the  region. 
The  third  component  is  a  long-range 
planning  effort  with  substantial 
involvement  from  the  private  sector  to 
identify  activities  necessary  to  spur 
greater  development  and  use  of  biomass 
energy  in  the  Northeast.  Profit,  not-for- 
profit,  university,  and  other 
organizations  are  eligible  for  these 
subcontracts,  which  are  awarded  on  a 
competitive  basis.  The  CONEG  is 
currently  administering  the  program  for 
DOE  in  the  Northeast  and  has  been 
since  1983. 

The  proposed  project  period  is  twelve 
(12)  months  and  is  expected  to  begin  in 
October  1994.  DOE  plans  to  provide 
funding  in  the  amount  of  S759.000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  F.  Ba.xter,  Director.  U.S. 
Department  of  Energy,  New  York 
Support  Office,  Room  3437.  New  York. 
NY  10278. 


Issuod  in  Golden.  Ojlorado  «tn  .S4-ptcmb«^r 
H.  1994. 

lobn  W.  Meeker,  * 

ContcQctJng  Officer. 

IFR  Dor.  94-22886  Filed  <^14-'»4;  H  4^  iiml 
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Notice  of  rntent  To  Make  a 
Noncompetitive  Financial  Assistance 
Award  to  Florida  A&M  University 

AGENCY:  Albuquerque  Operations 
Office,  Department  of  Energy. 
SUMMARY:  The  Albuquerque  Operalion.s 
Office  (ALO)  of  the  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7.  is  announcing  its  intention  to 
repew  a  financial  assistance  grant  on  a 
noncompetitive  basis  with  the  Florida 
A&M  University.  Assistant*  of  SlO.416 
will  Mipport  students  in  a  cooperative 
education  program  with  the  DOE.  The 
proposed  award  will  provide  the 
recipient  with  financial  resources 
net;essary  for  the  education  and 
employment  of  students  enrolled  in  the 
program. 

DATES:  Comments  nui.st  be  re<Kived  no 
later  than  September  29,  1994. 
FOR  FURTHER  INFORMATWN:  Address 
comments  to  the  attention  of  iMarganst 
Hodge,  Contracts  and  Procurement 
Division,  U.S.  Department  of  Energy, 
Albuquerque  Operations  Office,  P.O. 
Box  5400,  Albuquerque,  NM  87185- 
5400.  Telephone:  (505)  845-5361. 
SUPPLEMENTARY  (NFORMATKW:  The 
finaju.in!  assistance  is  authorized  under 
the  DOE  Organization  Act.  Public  Ijw 
9.5-91,  as  amended. 

A  non-competitive  award  is 
appropriate.  In  particular,  this  award 
meets  the  criteria  of  10  QR 
600.(b)(2)(i)(A)  in  that  the  activity  to  be 
funded  is  a  renewal  of  an  activity 
presently  being  funded  by  DOE.  and  for 
which  competition  for  .support  would 
have  a  significant  adverse  effe«;t  on 
continuity  of  the  activity. 
Richard  A.  Marquez, 
Assistant  Manager  for  Mannf-nnient  and 
Administration. 

IFR  Dt»c.  94-22881  Filed  »-14-y4;  8.45  anil 
BiLUNG  cooc  t4a<^%-m   .  .    .. 


Finanical  Assistance  Award;  Heritage 
College 

AGENCY:  U.S.  Department  of  Energy, 
Richland  Operations  Office. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  award  is  planned  for  a 
three  (3)  year  project  cycle,  consisting  of 
three  (3)  separately  funded  one  (1)  year 


budget  periods.  The  initial  budget  is 
estimated  at  $30,000,  and  $10,000  each 
year  thereafter. 

FOR  FURTHER  WFORMATKDN  CONTACT: 
Piitrick  O'Donnell,  U.S.  Department  of 
Energy,  Richland  Operations  Office, 
P.O.  Box  550,  Richland,  Washington 
99352,  Telephone:  (500)  376-2004. 
SUPPLEMENTARY  INFORMATION: 

Grant  Award  Number:  DE-FG06- 
94RL12995 

Scope  of  Project:  The  proposed 
financial  assistance  award  is  a  grant  to 
Heritage  College  to  establish  an 
environmental  monitoring  station  on  the 
campus  of  the  College  in  Toppenish. 
Washington.  The  Station  will  consist  of 
a  variety  of  in.stnmienls  for  collection 
environmental  measurements,  including 
equipment  for  collection  radiologii^l  air 
samples  and  monitoring  ambient 
radiation  levels.  It  will  al.so  include  a 
covered  informational  display 
(;ontaining  real-time  meteorological  and 
radiological  information.  The  station 
will  be  used  by  Pacific  Northwest 
Laboratory  (PNL)  to  collect  routine 
radiation  data  for  the  Hanford  Site 
environmental  monitoring  program  It 
will  also  be  used  by  the  college  to 
supplement  and/or  enhance  its  own 
environmental  science  programs.  The 
station  design  will  be  ba.sed  upon  the 
needs  of  both  the  college  and  P.NL. 

In  addition  to  the  air  sampling  and 
radiation  monitoring  capabilities, 
equipment  will  also  be  installed  to 
measure  and  record  solar  radiation,  air 
temperature,  relative  humidity, 
precipitation,  wind  direcnion  and  other    . 
data. 

Pa«:ific  Northwest  Laboratury  is 
irurrently  performing  activities  similar 
to  those  proposed  for  the  Heritage 
College  site  at  other  locations  within  the 
state  of  Washington.  The  public  benefit 
derived  from  these  activities  would  be 
greatly  enhanced  with  Department  of 
Energy  financial  support  for  the 
-  Heritage  College  site.  It  has  been 
"determined  (hat  a  grant  instrument  is 
appropriate  since  the  Department  of 
Energy  anticipates  limited  direct 
involvement  with  the  program. 

Datod  .S.!ptemlK;r  2,  1994 
P.E.  Rasmus^en, 

Actin<i  Director  pmciirfr,it-nt  Division 
Richland  Operations  Office. 
IFR  Dor.  94-22746  Fil.^d  &-H-94.  8.45  ami 
BILLING  CODE  »4J»4t-M 


Notice  of  Intent  To  Make  a 
Noncompetitive  Financial  Assistance 
Award  to  Howard  University 

AGENCY:  Albuquerque  Operations 
OffW*,  Departnrtent  of  Energy. 


SUMMARY:  The  Albuquerque  Operations 
Office  (ALO)  of  the  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7.  is  announcing  its  intention  to 
renew  a  financial  assistance  grant  on  a 
noncompetitive  basis  with  Howard 
University.  Assistance  of  $38,241  will 
support  students  in  a  cooperative 
education  program  with  the  DOE.  The 
proposed  award  will  provide  the 
recipient  with  financial  resourr.es 
necessary  for  the  education  and 
employment  of  students  enrolled  in  the 
program. 

DATES:  Comments  must  be  reoiived  no 
later  than  September  29. 1994. 
FOR  FURTHER  INFORMATtON  COffTACT: 
Address  <  omments  to  the  attention  ol 
Margaret  Hodge.  Contracts  and 
Procurement  Division,  U.S.  Department 
of  Energy,  Albuquerque  Operations 
Office,  P.O.  Box  5400,  Albuquerque.  NM 
87185-5400  Telephone:  (50.5)  845- 
5.361. 

SUPPLEMENTARY  INFORMATK5N:  The 
financial  assistance  is  authorized  under 
the  DOE  Organization  Art,  Public-  Law 
9.5-91.  as  amended. 

A  noncompetitive  award  is 
appropriate.  In  particular,  this  awinl 
meets  the  criteria  of  10  CFR 
600.(h)(2)(i)(A)  in  that  the  activity  to  b^- 
funded  is  a  renewal  of  an  activity 
presently  being  funded  by  DOE,  and  for 
which  competition  for  support  would 
have  a  signifi<ant  adverse  effe<:t  on 
«;ontinuity  of  the  activity. 
Richard  A.  Marquez, 

Assistant  Mnmtgrr  for  Xtanageaifjit  and 
Administration. 

IFR  Dor..  94-22882  Filod  9-14-84;  fl:45  .mil 

BILUNG  CODE  64S»-01-U 


JMI 


Notice  of  Intent  To  Make  a 
Noncompetitive  Financial  Ass-istance 
Award  to  ttie  Navajo  Nation 

AGENCY:  Albuquerque  Operations 
Office,  Department  of  Energy. 
SUMMARY:  The  Albuquerque  Operations 
Office  (ALO)  of  the  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  C.FH 
600.7,  is  announcing  its  intention  to 
enter  into  a  noncompetitive  financial 
assistance  cooperative  agreement  with 
the  Navajo  Nation.  Assistan(.e  of 
S300.000.00  will  support  technology 
development  and  personnel  staff 
identification  for  the  purpose  of  the 
development  of  an  environmental 
assessment  infrastructure  for  the  Navajo 
Nation.  The  proposed  award  will 
provide  the  recipient  with  technical  and 
administrative  resources  necessary  to 
the  identification,  understanding,  and 


47312  Federal  Register  /  Vol.  59.  No.  178  /  Thursday.  September  15,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  178  /  Thursday.  September  15.  1994  /  Notices 


47313 


development  of  environmental  issues 
impacting  Tribal  lands  and  its  people. 
DATES:  Comments  must  be  received  no 
later  than  September  29,  1994. 
FOR  FURTHER  INFORMATION:  Address 
comments  to  the  attention  of  Margaret 
Hodge,  Contracts  and  Procurement 
Division.  U.S.  Department  of  Energy. 
Albuquerque  Operations  Office,  P.O. 
Box  5400.  Albuquerque.  NM  87185- 
5400.  Telephone:  (505)  845-5361. 
SUPPLEMENTARY  INFORMATION:  The 
financial  assistance  is  authorized  under 
the  DOE  Organization  Act.  Pubhc  Law 
95-91,  as  amended. 

A  non-competitive  award  is 
appropriate.  In  particular,  this  award 
meets  the  criteria  of  10  CFR  600.(b)(2)(i) 
(B).(C).  (D),and(E)inthat— 
(l)  the  work  to  be  funded  would  have 
been  conducted  by  the  tribe  using  its 
own  resources;  however,  DOE  support 
of  the  activity  will  enhance  the  ability 
of  the  tribe  to  carry  out  the  activities 
and  benefit  the  public.  DOE  knows  of  no 
other  entity  which  is  conducting  or  is 
planning  to  conduct  similar  activities. 

(2)  the  tribe  is  a  unit  of  goverrmient 
and  the  activities  to  be  funded  are 
related  to  the  performance  of  this 
governmental  function  within  the  tribe's 
jurisdiction. 

(3)  the  tribe  has  the  exclusive 
capability  to  implement  the  cooperative 
agreement  in  consonance  with  the  spirit 
of  a  govemment-to-govemment 
relationship.  The  tribe  is  the 
governmental  authority  that  has 
jurisdiction  over  Indian  lands  affected 
by  DOE  facilities  and  activities. 

(4)  the  tribe  is  a  sovereign  entity  for 
certain  purposes,  and  in  that  respect,  is 
similar  to  a  foreign  government.  The 
purpose  of  the  cooperative  agreement  is 
to  extend  the  value  of  the  previously 
signed  Accord,  thus  affirming  and 
strengthening  the  Govemment-to- 
Govemment  relationship  between  DOE 
and  the  tribe. 

Richard  A.  Marquez, 

Assistant  Manager  for  Management  and 

Administration. 

(FR  Doc.  94-22878  Filed  9-14-94;  8:45  am) 

BtLUNG  CODE  6450-01 -P 


Golden  Field  Office;  New  York  Support 
Office 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Golden  Field  Office,  through  the 
New  York  Support  Office  (NYSO), 
announces  that,  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 


600.7(b)(2),  DOE  intends  to  make  a 
financial  assistance  award  to  the  New 
York  State  Energy  Office  (NYSEO)  to 
begin  Phase  II  of  the  Energy  Efficiency 
Procurement  Collaborative. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  is  Phase  II  of  the  completed 
Phase  I  project  funded  by  DOE  to  study 
and  produce  a  report  on  the  feasibility 
of  establishing  an  Energy  Efficiency 
Procurement  Collaborative  and  a 
comprehensive  data  base  of  12  types  of 
energy-consuming  equipment 
purchased  by  federal  and  state 
government  agencies.  The  majority  of 
states  sur\'eyed  under  Phase  I  expressed 
their  urgent  need  for  a  comprehensive 
data  base  to  assist  them  in  procuring 
energy-effTcient  equipment  as  well  as 
their  interest  in  participating  in 
collaborative  procurement.  The 
proposed  award  will  sen,'e  the  public 
purpose  of  increasing  energy  efficiency 
in  every  sector  of  the  economy  by 
enabling  federal  and  state  government 
agencies,  and  ultimately  the  industrial 
and  commercial  sectors,  to 
knowledgeably  select  and  purchase 
energy-efficient  equipment  with  the 
benefits  of  collaborative  procurement 
and  by  providing  an  expanded  market 
for  energy-efficient  products.  The 
proposal  will  also  assist  DOE  in  meeting 
the  requirement  of  the  Energy  Policy 
Act  of  1992  (EPACT)  (by  the  year  2000, 
energy  consumption  in  federal  buildings 
is  to  be  reduced  20%  below  1985 
levels),  and  Executive  Order  12902  of 
March  8, 1994  (by  the  year  2005,  energy 
use  in  federal  buildings  is  to  be  cut  by 
30%  below  1985  levels),  and  DOE's 
mission  to  improve  energy  efficiency  in 
every  economic  sector. 

The  proposed  project  period  is  three 
years  and  is  expected  to  begin  in 
October  1994.  DOE  plans  to  provide 
initial  funding  for  the  project  in  the 
amount  of  $75,000.  In-kind  services  will 
be  provided  by  non-federal  participants. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  F.  Baxter,  Director,  U.S. 
Department  of  Energy,  New  York 
Support  Office,  Room  ^437,  New  York, 
NY  10278. 

Issued  in  Golden.  Colorado  on  September 
8.  1994. 

John  W.  Meeker, 
Contracting  Officer. 
[FR  Doc.  94-22887  Filed  9-14-94;  8:45  am] 
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Financial  Assistance  to  Rocky  Flats 
Local  Impacts  Initiative 

agency:  Rocky  Flats  Field  Office,  DOE. 
ACTION:  Notice  of  noncompetitive 
financial  assistance. 


summary:  The  U.S.  Department  of 
Energy,  Rocky  Flats  Field  Office,  gives 
notice  of  its  plan  to  make  a 
noncompetitive  financial  assistance 
award  to  the  Rocky  Flats  Local  Impacts 
Initiative  (RFLII)  based  on  the  criterion 
set  forth  at  10  CFR  600.7(b)(2)(i)(C). 
54,000,000  will  be  provided  to  RFLII 
under  DOE  Grant  No.  DE-FG34-     - 
92RF00475  to  implement  the  Rocky 
Flats  Community  Economic  Conversion 
Plan.  The  goal  of  this  Plan  is  to  help  the 
Rocky  Flats  community  initiate 
economic  development  activities  to 
make  xiew,  innovative  use  of  facilities, 
equipment,  and  employee  skills,  or 
deploy  technologies  to  the  local  area  to 
create  new  commercial  products, 
processes  or  services.  The  Plan  focuses 
oa  supporting  job  creation  for  dislocated 
workers  and  to  diversify  the  local 
economy  away  from  defense  spending 
by  facilitating  marketing  and  small 
business  assistance,  enhancing 
environmental  and  energy  technologies, 
and  developing  a  capability  for 
technical  manufacturing  hands-on 
training.  Priority  is  given  to  helping 
existing  businesses  expand  and  in  job 
creation;  creating  new  start-up 
companies,  and  in  maiking  the  front 
range  of  Colorado  a  center  for  energy 
and  environmental  technologies.  The 
Plan  consists  of  four  major  activities: 
The  Rocky  Mountain  Entrepreneur 
Resource  Center;  the  Rocky  Mountain 
Environmental  Remediation  and 
Technology  Center;  the  Rocky  Mountain 
Metals  Manufacturing  and  Testing 
Academy;  and  the  Regional 
Atmospheric  Response  Center. 
According  to  business  plans,  the  $4 
million  in  seed  money  will  be  leveraged 
with  S34  million  additional  investments 
to  sustain  the  activities  for  the  next  four 
to  five  years. 

SUPPLEMENTARY  information:  (1)  The 
Rocky  Mountain  Entrepreneur  Resource 
Center  will  be  implemented  by  the 
Colorado  Innovation  Foundation,  a 
business  incubation  corporation  to 
assist  displaced  RF  personnel  and 
others  to  become  successful 
entrepreneurs  in  the  business  of  their 
choice.  The  Center  will  function 
collaboratively  with  the  Tri-County 
Economic  Development  Offices,  the 
Colorado  Office  of  Business 
Development,  and  private  enterprise 
partners  to  provide  day-to-day  business 
support  and  employment  assistance. 

(2)  The  Rocky  Mountain 
Environmental  Remediation  and 
Technology  Center  is  composed  of  three 
separate,  but  coordinated,  programs 
under  the  overall  management  of  the 
Colorado  School  of  Mines:  The 
Remediation  Technology  Center;  the 


Energy  and  Environment  Education 
Center;  and  the  International 
Environmental  Assistance  Center. 

(3)  The  Rocky  Mountain  Metals 
Manufacturing  and  Testing  Academy 
will  Implement  a  vocational  education 
program  that  will  provide  students  with 
the  most  comprehensive  metals 
manufacturing  curriculum  available  in 
the  United  States. 

(4)  The  Regional  Atmospheric 
Response  Center  will  track  hazardous 
chemical  plumes  in  an  emergency  for 
state  and  local  governments  and  private 
industry.  The  Center  will  apply  state-of- 
the-art  technology  to  emergency 
response  teams  so  they  can  notify  the 
public  in  time  to  take  protective  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Gross,  Contract  Specialist,  U.S. 
DOE.  Rocky  Flats  Field  Office,  Contracts 
Management  Division,  P.O.  Box  928. 
Golden,  CO  80402-0928. 

Leanne  Smith, ' 

Acting  Deputy  Manager, 

[FR  Doc.  94-22888  Filed  9-14-94:  8:45  am) 
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Notice  of  Intent  To  Make  a 
Noncompetitive  Financial  Assistance 
Award  to  the  San  lldefonso  Pueblo 

AGENCY:  Albuquerque  Operations 
Office,  Department  of  Energy. 
SUMMARY:  The  AlbuquerqueOperations 
Office  (ALO)  of  the  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
enter  into  a  noncompetitive  financial 
assistance  cooperative  agreement  with 
the  San  lldefonso  Pueblo.  Assistance  of 
$131,039  will  support  the  study  of 
pollution  sources  for  the  purpo.se  of  risk 
assessment.  The  proposed  award  will     - 
provide  the  recipient  with  technical  and 
.  administrative  resources  necessary  to 
the  evaluation  of  environmental  and 
cultural  impacts  of  identified  pollution 
sources. 

DATES:  Comments  must  be  received  no 
later  than  September  29,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Address  comments  to  the  attention  of 
Margaret  Hodge,  Contracts  and 
Procurement  Division,  U.S.  Department 
ofEnergy,  Albuquerque  Operations 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185-5400.  Telephone:  (505)  84.5- 
5361. 

SUPPLEMENTARY  INFORMATION:  The 
financial  assistance  is  authorized  under 
the  DOE  Organization  Act,  Public  Law 
95-91,  as  amended. 

A  non-competitive  award  is 
appropriate.  In  particular,  this  award 
meets  the  criteria  of  10  CFR 


600.7(b)(2)(i)  (B).  (C).  (D),  and  (E)  in 
that— 

(1)  The  work  to  be  hinded  would  have 
been  conducted  by  the  tribe  using  its 
own  resources;  however,  DOE  support 
of  the  activity  will  enhance  the  ability 
of  the  tribe  to  carry  out  the  activities 
and  benefit  the  public  DOE  knows  of  no 
other  entity  which  is  conducting  or  is 
planning  to  conduct  similar  activities. 

(2)  The  tribe  is  a  unit  of  government 
and  the  activities  to  be  funded  are 
related  to  the  performance  of  this 
governmental  function  within  the  tribe's 
jurisdiction. 

(3)  The  tribe  has  the  exclusive 
capabiHty  to  implement  tlie  cooperative 
agreement  in  consonance  with  the  spirit 
of  a  govemment-tp-government 
relationship.  The  tribe  is  the 
governmental  authority  that  has 

•  jurisdiction  over  Indian  lands  affected 
by  DOE  facilities  and  activities. 

(4)  The  tribe  is  a  sovereign  entity  for 
certain  purposes,  and  in  that  respect,  is 
similar  to  a  foreign  government.  The 
purpose  of  the  cooperative  agreement  is 
to  e.xtend  the  value  of  the  previously 
signed  Accord,  thus  affirming  and 
strengthening  the  Government-to- 
Government  relationship  bt>tween  DOE 
and  the  tribe. 

Richard  A.  Marquez, 

Assistant  Manager  for  Management  and 
Administration. 

[FR  Doc.  94-22879  Filed  9-14-94:  8:45  ajn) 
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Notice  of  Intent  To  Make  a 
Noncompetitive  Financial  Assistance 
Award  to  the  San  lldefonso  Puebio 

AGENCY:  Albuquerque  Operations 
Office,  Department  of  Energy.    - 
SUMMARY:  The  Albuquerque  Operation.s 
Office  (ALO)  of  the  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR  . 
600.7,  is  announcing  its  intention  to 
enter  inlo  a  noncompetitive  financial 
assistance  cooperative  agreement  with 
the  San  lldefonso  Pueblo.  Assistance  of 
3100,000  will  support  the  development 
of  a  comprehensive  proposal  for  funding 
from  the  DOE  for  the  purpose  of 
oversight,  monitoring  and  evaluation  of 
environmental  and  cultural  issues 
associated  with  operations  at  DOE 
facilities  at  Los  Alamos,  New  Mexico. 
The  proposed  award  will  provide  the 
Pueblo  witli  technical  and 
administrative  resources  necessary  to.     ' 
the  identification,  understanding,  and 
development  of  environmental  issues 
impacting  the  Pueblo  lands  and  its 
people. 

DATES:  Comments  must  be  received  no 
hter  than  September  29,  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Address  comments  to  the  attention  of 
Margaret  Hodge,  Contracts  and 
Procurement  Division,  U.S.  Department 
of  Energy,  Albuquerque  Operations  . 
Office,  P.O.  Box  5400,  Albuquerque  \M 
87185-5400.  Telephone:  (505)  845- 
5361. 

SUPPLEMENTARY  INFORMATION:  The 
financial  assistance  is  authorized  under 
the  DOE  Organization  Act.  Public  Law 
95-91,  as  amended. 

A  non-competitive  award  is 
appropriate.  In  particular,  this  cunrd 
meets  the  criteria  of  10  CFR 
600.7(b)(2)(i)(B).  (C).  (D),  and  (E)  m 
that— 

(1)  The  work  to  be  funded  would  have 
been  conducted  by  the  tribe  using  its 
own  resources;  however,  DOE  support 
of  the  activity  will  enhance  the  abili!> 
of  the  tribe  to  carry  out  the  activities 
and  benefit  the  public.  DOE  knows  of  no 
other  entity'which  is  conducting  or  is 
planning  to  conduct  similar  activities. 

(2)  The  tribe  is  a  unit  of  government 
and  the  activities  to  be  funded  are 
related  to  the  performance  of  this 
governmental  function  within  the  inbe  < 
jurisdiction. 

(3)  The  tribe  has  the  exclusive 
capability  to  implement  the  cooperative 
agreement  in  consonance  with  the  spirit 
of  a  government-to-govemmenf 
relationship.  The  tribe  is  the 
governmental  authority  that  has 
jurisdiction  over  Indian  lands  afle<.ted 
by  DOE  facilities  and  activities. 

(4)  The  tribe  is  a  ■sovereign  entity  for 
certain  purposes,  and  in  that  respect,  is 
similar  to  a  foreign  government.  The 
•purpo.se  of  the  cooperative  agreement  is 
.to  extend  the  value  of  the  previously 
signed  Accord,  thus  affirming  and 
strengthening  the  Govemment-to- 
Govemment  relationship  between  DOE 
and  the  tribe. 

Richard  A.  Marquez, 

Assistant  Manager  for  Management  c:.ii 

Administration. 

IFR  Doc.  94-22830  Filed  9-14-94  6  45  rt.-r.i 
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Financial  Assistance  Award;  University 
of  Florida 

AGENCY:  Department  of  Energv. 
ACTION:  Notice  of  noncompetitive 
iinancial  assistance  award. 


JMI 


SUMMARY:  Pursuant  to  10  CFR 
608.7(b)(2)(i)(D),  The-U.S.  Departmenl 
of  Energy  Region  IV  Support  Office. - 
through  the.Golden  Field  Office,  intends 
to  award  a  grant  to  the  University  of 
Florida  to  support  a  program  to  improve 
energy  efficiency  in  the  commercial 
buildings  sector. 
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surpiMEMTiwiy  MRxnuiUK  tagt^ 
Analifsis  jad  Ua^iocUc  Canters 

;7.AnCc)  haM*  b«M>  MtmSlkbad  to 
prpviJa  Cechfiiool  nwttncice  is  ih«  use 
uf  ii0w  ^em^  flfB^wi  Mctttoio^  ifl 

TVpnrtntiint  aFEha^  lus  an  interut  in 
d«voloping  tLis  soiu^pt  ar.d  evaluetiag 
ita  fsa&iLiiliiy  u^  Ujw  iJMUiueouai 

buildings  Kth.  I«  Uus  juio:  project,  t^ 
UruveKity  AfFlviida  will  cooduct  fW« 
audits  of  conunercitil  ciuildlux>>  ^u  Itttt 
this  approic^  Th«  ptoiact  wi&  assMs 
thA  Apjvliabnilji  di  JUgiatniin^  4iM 
existing  EADC  atnidun  to  cooduct 
cuiuiuoaiiri  kii3d^psad«tt  aad  wtii 
estunate  tbe  cost  enecti  veness  of  this 
appraack. 

NoBCQffipetitlvs  fiaiadal  a»>i»:iuii  b  i> 
i£  accQidtDOS  witb  Ihs  jiiiti^^  cdteiia 

prMAoiad  lOi  40  dX  fiCO.  DOE  Koa 
detennloedUut  ftup|wil  s^l  ^  MlVjU 
would  ftnTianic*  dM  public  l>aattfiu  to  w> 
denvcd  Aod  DOUncwt  t>f  oc  bthei 
«aut.v  wfakb  It  ooa^uaiTViOf  ij 
planning  Ia  mndiict  <i)di  iD  activity 
DOE  plans  Sc  fffovida  FY  19d4  Aiadiag 
In  the  ajQOitfu  of  f&uujuu  ;a  support  oi 
thiS  activity. 

port  FurmiCR  informat)on  comACT;  UJS. 
Dupaninaut  of  Enocgy,  Auc;  fred 
SiaglMfiO.  Aiiaoto  6upj^  Office,  730 
PaarlitTMStfaat  NE..  Aioata,  C«o^ 
30308,  404-447^402. 

Issued  at  CotdMLdloaiiooB  S«p«e«^ 
6,  i»Di. 

)obnW.aiaii«v. 

Ce>ntr9rt)nj/^|&wrYW<i«i  ffcWO^*. 

imooc.  •4-«taa9  rfled  »-i4-^4;  r«  wa: 
BiLia^C0K««M-ri4i 


Financial  Aactatanse  A\uard;  Intant  To 
AwarJ  aniuncMAwtstance 
Instrumanttottt  Colorado  De(»tmem 
ofHeaM 

AGENCY:  Department  of  Enftrgj'. 
ACnoN:  Notice  of  Non-Comuetliivts 
F.nanclal  A^s^st^pc&  ■\waia. 

tiUMBunr:  Vaa.  Oapstmsnt  tA  is^n^ 
an.nouncas  that,  punuaot  to  lO  CFIl 
60O.S(a)(5J.  it  i«  making  a  ducrctiooar)' 
Rr^^ncidl  a&si&taiico  «n»i;d  bdsud  tin  the 
ciitenoa  a«t  iMth  al  IQ  UVK 
fim.r[h)(2)(i)(A)  to  the  Calorado 
Ddpartnicnt  o/PiiUic  H^mlfS  ^i^d 
Eovlrorjneiu.  Disease  Coutrol  &nd 
Enviromnentail  Epidemiology  DtvUIrr. 
under  propc:>cd  jrtut  jiumbftr  DE- 

FGoi-94£H0«s3dL  Suditoa  to  the 
avaikbJHyAf  Fedml  i^n^ds.  m»! 
«stimat«d  ftjadiag  in  Ih^  anduat  of 
S9.7M,11S.  wiM  1m  t«ivitkd  to  iha 
Colorado  OapaitiiMni  «f  HaAlth  fnr  thi« 
dfTort.  Tb«  Sepoitraoat  of  Energy  will 

piuviiie  6uidiJu(o  iba  Colorado 
Ovpartment  of  Health  to  ccntpiete 


proieoa  curreoUy  underway'  imdcf  a 
P'^vious  gTant  The  Colorado 
Dcp«tt«>«ftl  oflleaMi  tritl  cuiiliuue 
ECtl\'W«  that  'Piftt  d<wnTi:TW  ths 
tr.agitttuda  anrf  ^jft^nt  nf  t^ip  cw«rtH 
hazardc  posed  to  ItMinnn  bvalth  in 
iieartiy  comnmoltiesby  historical 
rattiologicali  md  diemicol  tniiAyiinnc 
from^e  Roc*y  Hftta  Float.  The  projo^ts 
tu  bt)  (.uminued  include  a  toxlclt? 
as.«»fism»nf  and  liak  cfca«cti»»:i»iion 
based  on  ioiafzaaUAB  collected  diu  k;^  d 
revl6%'  of  hitfoeical  »OQr<ls.  a  puislic 
invft1vpiT»(tnt  progrtn.  support  for  tlie 
CoIoriKlo  CsBirBl  CcBCKr  S«gisUy  dii J 

the  CokndAf»9Str^  ior  CMmec  witb 
.^IMonl  Naada.  aao  ■  «oil  sampling 
progi dill  fur  aoeu  near  Kocky  Flats 

The  DepaxtAreisl  of  Cnergy  has 
cetemjiaad  Itt  accordanca  with  lo  CFR 

nacassary  to  the  ^Uslaciory  auapkrinn 
of.  or  k  a  cnnti.Tuttiott  or moau'^  «f,  an 
acilvii/  pntteaily  balag  Amcied  by  Ute 
DejUftineiU  o/ £nargy  rtr  Aonth«f' 
Federal  agaocy.  and  Cor  wiuch 
(xmpeuiioa  fbr  suppoft  wooid  have  a 
<;ignifir.An(«d««n««Aact  on  continuity 
or  eoaapietioe  «f  &a  activii^."  T\* 
(-outinol'.y  of  ±e  effon  is  critical  at  this 
time,  because  imprrtsnf  rpiecrions  and 
concerns  abouiitiattncal  releases  vi 
hazardous  materials  trom  Rocky  Flats 
«t ;  I)  BMd  to  be  eddrccaed. 

Additional  historical  rjcoidshave 
>WMi  dtaoawowd  tlrttwrtn  n«<  iadudad 
in  prwious  andlyataLAiui  lUttw  is  a  need 
to  build  credibility  thjoufth  expaoded 
pii'nlir  irvolvemfin!  activitlM.  Tta 
c9&tinuadon  of  t}>»  doee  leconstiubliuii 
project  win  pcwnde  iwiaw,  rdidation. 
and  quality  ft«ur«fK:««rf  tS»  r^sult^of 
th9pn«io««fisa«oofthcpro7cct,  and  tT 
.vlU  provide  Tlsk  tnAnna<(on  to  help 
detemine  itepfdenriobgk  studies  of 
a:T«rct«d  commumtMa  tbwild  bo 
porfanned.  CwnlmuBtiwuvTecll 
sampling  ts  oeedad  to  address  <xncems 
nViiit  provHMK  reliaaca  on  data 
gcnrrtitod  Vy  plarrt  opw:9toT5  and  die 
cornpletecessand  Tahiiitv  of  the  data. 

The  ColatadoI3«^>art)naat  of  F-jtUiu 
Health  has  JubsUaUaJ  expeitise  in  thi£ 
typa  .if  piltvt-  Thay  have  id£«:ti£ed 
per$onn«i  and  leaiMuiJC*  MpaltJe  of 
parforaiog  the  acL  vdiea.  aiid  tbey  have 
extentii«  expeci«noe  ralatMl  to  'iiiA 
research. 

The  pahed  of  pofformonce  is  36 
uiuudn  fnmi  the  date  «f  avraid . 

FOR  FURTiCR  MHMMATCN  CONTACT: 
U.S.  Dcparunent  of  Cnerjy,  OBice  of 

Placfineat  md  AdiButijlcatioe.  AUn: 

Bsrra  .S-tiraibee.  HJl-Stt-Za,  lOOO 


Independence  Avenue  SW . 

Washington,  DC  20SC5. 

Kjchard  0.  Updexcovv. 

Hoaiiqua.lcn  Opeuuiaiss  DiyJtion  J,  Office 

ofPiacarent  jihJ  AJuunitLtvljoji. 

[FR  Doc.  04-<22744  Filed  »-14-d4:  S^45  amj 

S)I.U>«0  OOOC  IMi^l^ 

Aibuquerqtie  Qpp^a^na  OUicm; 
Flnoaotel  AMiaUrtce -tar  Advanced 
Udiitiet  Coooepif  (MvishM  PR>gram 

AQfitKCV:  OopartBiQDt  of  £ncr^ , 

.Mbu4uvi  i4ue  OfNKaUons  Offlce. 

ACTioir.  Notice  tjf  InwiTt  to  Mate  a 
No!jcomp*tithr^  Wiatt'tla!  Assistant 
Award  to  the  Florida  Solai  Enefrgy 
tenter. 

SUUMA1W!  'T>>e  Albwtjiie.-que  Ope.-ationj 
Office  (AL),  purauant  lolO  CFiT 
600.7(b)(z).  Intends  to  award,  on  a 
nnrconpatitive  basis,  a  grant  with  the 
Florida  Selw  Energy  Ceniw  (FSEC)  of 
(Jape  Canaveral.  Florida. 

DATES:  Conunents  must  be  received  .io 
Ifltff  than  SeptembvZt.  ISO*. 

FOR  VUim)ERMFORlia7tON  PLKASC 
CONTACT:  Addreaa  commenta  to  the 

QttBntioD  of  Mtfgint  Hodgs.  Contrarts 

and  ProcuramaMtOi vision,  U.S. 
DopaitBMat  of  £iuny«  ASiuifuerque 
Uperaticns  Office.  fOO.  Box  5400. 
Albuq\j«rq«a,  KU  enaS-MOO,  (505] 

6UP'<LEUENrjUiy  JNf  OflMATICM;  B«i«d  OL  u 

detenn' nation,  pursuant  to  10  CFR  Part  - 
600.  7lhK2L  whir})  JnUhorizM  a 
fiTunclai  «6aiataace  twtsd  u>  b«  lUdUe 
r.oacom|)e<J{lvel)'  d  the  activity  to  oe 
handed  is  aec«£«iy  tn  t)>«  satis^cry 
compifttioa  of  All  actiWty  prssootly 
bekij^  iuiniad  by  00£  or  antxfaer  federal 
agency,  and  for  which  compehrinn 
wouJd  ixAvm  a  ai^ai£cant  oovotm  « f&ct 
Oil  cuuliauji;  or  completion  Of  the 
activity.  AL  give*  notice  of  its  intant  to 
award  a  grant  ^vith  FSEC  under  th« 
project  entiLkxl  '"Sustainebie  llydTOgen 
^od  jction."  Hie  pnbiic  purpose  'nn^ 
ie.'/ed  by  thic  award  is  td  adraacc  tiic 
«'atac>f  tiie  ait  hihyilm^n  productlotl 
froni  leoewable  energy  «m<««».t 
3*V9«rcfa  inv«lv»e  £MvhydT<o^n 
production  pre)ec»  for  producmn 
ftydrogen  from  renewshlp  energy 
sources.  Tkls  {rant  i»  aconrlnuvUv:!  of 
vv  oik  done  vnder  a  contract  \)et%veeft 
FSEC  and  tlie  Nationri  Renewable 
Er.eigy  Lttboraiory.  The  jwont  vAWbi  for 
one  year.  The  govenuneni'<<  *mi^ing  nf 
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this  grant  is  subject  to  the  availability  of 

funds. 

Richard  A.  M arquez. 

Assistant  Manager  for  Management  and 

Administration. 

IFR  Doc.  94-22883  Filed  9-14-94;  8.45  am] 

BILLING  CODE  64S0-01-P 


Albuquerque  Operations  Office; 
Financial  Assistance  for  Advanced 
Utilities  Concepts  Division  Program 

AGENCY:  Department  of  Energy. 
Albuquerque  Operations  Office. 
ACTION:  Notice  of  Intent  Make  a 
Noncompetitive  Financial  Assistance 
Award  to  Princeton  University. 

SUMMARY:  The  Albuquerque  Operations 
Office  (AL),  pursuant  to  10  CFR 
600.7(b)(2),  intends  to  award,  on  a 
noncompetitive  basis,  a  grant  with 
Princeton  University  of  Princeton,  New 
Jersey. 

DATES:  Comments  must  be  received  no 
later  than  September  29, 1994. 
FOR  FURTHER  INFORMATION  PLEASE 
CONTACT:  Address  comments  to  the 
attention  of  Margaret  Hodge.  Contracts 
and  Procurement  Division.  Department 
of  Energy,  Albuquerque  Operations 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185-5400,  (505)  845-5361. 
SUPPLEMENTARY  INFORMATION:  Based  on  a 
determination,  pursuant  to  10  CFR  Part 
600, 7(b)(2).  which  authorizes  a  financial 
assistance  award  to  be  made 
noncompetitively  if  the  activity  to  be 
funded  is  necessary  to  the  satisfactory 
completion  of  an  activity  presently 
being  funded  by  DOE  or  another  federal 
agency,  and  for  which  competition 
would  have  a  significant  adverse  effect 
on  continuity  or  completion  of  the 
activity,  AL  gives  notice  of  its  intent  to 
award  a  grant  with  Princeton  University 
under  the  project  entitled  "Hydrogen 
Energy  Systems  Studies."  The  public 
purpose  to  be  served  by  this  award  is  to 
perform  technical  and  economic 
assessments  of  hydrogen  energy 
systems.  Research  will  assess  using 
hydrogen  derived  from  natural  gas  (n  a  . 
transistion  toward  widespread  use  of 
renewable  hydrogen  as  an  energy 
carrier.  This  grant  is  a  continuation  of 
work  performed  under  a  contract 
between  Princeton  and  the  National 
Renewable  Energy  Laboratory.  The 
project  period  will  be  for  one  year.  The 
government's  funding  of  this  grant  is 
subject  to  the  availability  of  funds. 
Richard  A.  Marquez, 
Assistant  Manager  for  Management  and 
Administration. 

IFR  Doc.  94-22884  Filed  9-14-94:  8.45  am) 
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Albuquerque  Operations  Office; 
Financial  Assistance  for  Advanced 
Utilities  Concepts  Division  Program 

AGENCY:  Department  of  Energy. 
Albuquerque  Operations  Office. 

ACTION:  Notice  oflntent  to  Make  a 
Noncompetitive  Financial  Assistance 
Award  to  the  University  of  Hawaii. 


SUMMARY:  The  Albuquerque  Operations 
Office  (AL),  pursuant  to  10  CFR 
600.7(b)(2).  intends  to  award,  on  a 
noncompetitive  basis,  a  grant  to  the 
University  of  Hawaii  of  Honolulu. 
Hawaii. 

DATES:  Comments  must  be  received  no 
later  than  September  29, 1994. 

FOR  FURTHER  INFORMATION  PLEASE 
CONTACT:  Address  comments  to  the 
attention  of  Margaret  Hodge.  Contracts 
and  Procurement  Division.  Department 
of  Energy.  Albuquerque  Operations 
Office.  P.O.  Box  5400,  Albuquerque.  NM 
87185-5400,  (505)  845-5361. . 

SUPPLEMENTARY  INFORMATION:  Based  on  a 
determination,  pursuant  to  10  CFR  Part 
600.7(b)(2),  which  authorizes  a  financial 
assistance  award  to  be  made 
noncompetitively  if  the  activity  to  be 
funded  is  necessary  to  the  satisfactory 
completion  of  an  activity  presently 
being  funded  by  DOE  or  another  federal 
agency,  and  for  which  competition 
would  have  a  significant  adverse  effect 
on  continuity  or  completion  of  the 
activity.  AL  gives  notice  of  its  intent  to 
award  a  grant  with  the  University  of 
Hawaii  under  the  project  entitled 
"Hydrogen  from  Renewable  Resources." 
The  public  purpose  to  be  served  by  this 
award  is  to  advance  technology  in 
hydrogen  production  and  lightweight 
hydrogen  storage.  Research  int  iudes 
photobiological  production  of  hydrogen, 
photoelectrochemical  production  of 
hydrogen,  thermochemica!  production 
of  hydrogen  from  wet  bioniass,  indenyl 
polyhydride  complexes  of  hydrogen 
storage,  and  polyhydride  systems 
engineering.  This  grant  is  a  continuation 
of  work  done  under  a  contract  between 
the  University  of  Hawaii  and  the 
National  Renewable  Energy  L,aboratory. 
The  grant  will  be  for  three  years.  The 
government's  funding  of  this  grant  is 
subject  to  the  availability  of  funds. 

Richard  A.  Marquez, 

Assistant  Manager  for  Managemi'nt  and 
Administration. 

IFR  Doc.  94-22885  Filed  9-14-94,  845  ami 
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Economic  Regulatory  Administration 

Final  Consent  Order  With  Murphy  Oil 
Corporation,  Murphy  Oil  USA,  Inc.  and 
Murphy  Exploration  &  Production 
Company 

AGENCY:  Economic  Regulatory 
Administration,  DOE, 
ACTION:  Final  action  on  proposed 
consent  order. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  determined  that  a  proposed 
Consent  Order  between  DOE  and 
Murphy  Oil  Corporation.  Murphy  Oil 
USA.  Inc.  and  Murphy  Exploration  & 
Production  Company  (Murphy),  which 
was  published  for  public  comment  in  59 
FR  38169  (July  27, 1994),  shall  be  made 
final.  The  Consent  Order  resolves 
matters  relating  to  Murphy's  compliance 
with  the  federal  petroleum  price  and 
allocation  regulations  for  the  period 
January  1.  1973  through  January  28. 
1981.  to  resolve  these  matters,  Murphv 
will  pay  to  DOE  $10,700,000.  Following 
receipt  of  the  settlement  monies,  the 
Economic  Regulatory  Administration 
(ERA)  will  petition  DOE's  Office  of 
Hearings  and  Appeals  (OHA)  to 
implement  Special  Refund  Procedures 
pursuant  to  10  CFR  Part  205,  Subpart  V. 
Those  procedures  provide  persons  who 
claim  to  have  suffered  injury  from  the 
alleged  overcharges  with  the 
opportunity  to  submit  claims  for 
payment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Hamid,  Economic  Regulatorv 
Administration.  Department  of  Energv. 
GC-44.  820  First  Street,  NE.,  Suite  810. 
Washington.  DC  20585.  (202)  523-304.i. 
SUPPLEMENTAL  INFORMATION: 

I.  Introduction 

II.  Comments  Received  ■ 
in.  Analysis  of  Comments 
IV.  Decision 

L  Introduction 

On  July  27.  1994,  ERA  published  a 
Notice  announcing  a  proposed  Conseni 
Order  between  DOE  and  Murphv.  whii  h 
would  resolve  matters  relating  to 
Murphy's  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  for  the  period  Januarv  1. 
1973  through  January  23,  1981.  59  FR 
38169.  That  Notice  summarized  the 
proposed  Consent  Order,  which  requires 
Murphy  to  pay  to  DOE  510,700.000 
within  thirty  (30)  days  of  theeffe(:ti\e 
date  of  the  Consent  Order. 

The  July  27  Notice  supplied 
information  regarding  Murphy's 
potential  liability  for  violations  of  the 
regulations  applicable  to  first  sales  of 
domestic  crude  oil  (10  CFR  §§  212.72- 
212.74).  the  regulations  exempting  from 
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the  price  rules  the  sale  of  crude  oil 
produced  from  "s'npper  well" 
properties  (10  CFF  |5  210.32  and 
212.54),  and  the  normal  business 
practices  rule  (10  CFR  §  210.62(c))  in 
connection  with  Murphy's  first  sales  of 
crude  oil  during  the  period  September 
1973  through  Etecember  1979.  These 
matters  were  at  issue  in  a  Remedial 
Order  (RO)  that  OHA  issued  to  Murphy 
on  June  17. 1992  {Murphy  Oil  Corp.,  22 
DOE  1 83.005  (1992)),  as  modified  by  a 
decision  and  proposed  order  (D&PO) 
issued  by  an  Administrative  Law  Judge 
of  the  Feideral  Ene/Tgy  Regulatory 
Commission  (FERCJ  on  January  24, 
1994.  Ocean  Drilling  &■  Exploration  Co., 
et  a]..  66  FERC  H  63,002  (1994).  The 
D&PO  is  now  pending  before  the 
Commission  in  Docltet  No.  RC)92-5- 
000.  With  interest,  Murphy's  current 
liability  under  the  D&PO  (including 
ERA'S  estimate  of  Murphy's  habihty  for 
previously  unaudilfid  properties  and 
unaudited  time  periods  (yet  to  be 
adjudicated  by  OHA  or  FERC))  totals 
approximately  $5.Z  million. 

The  Notice  also  en  umerated  the 
considerations  which  underlay  ERA's 
preliminary  view  thit  the  settlement  is 
favorable  to  the  government  and  in  the 
public  interest.  The  Notice  solicited 
written  comments  from  the  public 
relating  to.  the  terms  and  conditions  of 
the  settlement  and  whether  the 
settlement  should  be  made  final. 

II.  Comnients  Received 

Written  commtnts  were  received  from 
three  parties:  Ory»  (Energy  Company, 
successor  to  Sun  Exploration  and 
Production  Compapy  (Sun),  a  working 
interest  owner  on  certain  crude  oil 
production  propfi<ties  operated  by 
Murphy;  the  ConLrdler  of  California 
(Controller),  a  part   ipant  in  the 
Murphy/Ocean  Drilling  administrative 
enforcement  litigation  before  OHA  and 
FERC;  and  a  group  consisting  of  six 
utilities,  fourteen  transporting 
companies  and  fiv*  manufacturers 
(UTM). 

Sun  objects  to  a"  "implication"  it 
purportedly  pefceJ.es  in  paragraph 
503(b)  of  the  pioproSft  Consent  Order, 
relating  to  DOE's  f^-o  lise  not  to  sue  any 
other  person,  "  pnpf  timably  including 
Sun",  as  a  non  ofOi-atmg  interest  owner, 
for  alleged  crude  £•.!.  pricing  violations 
at  Murphy-operatiiipfoperties.  Sun 
Comments  at  1,'  The  Controller  and 
UTM  raise  cono'roi  ^^>out  what  each 


perceives  to  be  an  impennissible 
compromise  associated  with  DOE's 
claim  for  restitution  of  overcharges  on 
that  portion  of  Murphy's  violations  that 
pertained  to  production  subject  to 
federal  royalties. 

Ill .  Analysis  of  Conunents 

A.  Applicability  of  the  Consent  Order  to 
a  party  other  than  Murphy 

Echoing  allegations  it  has  advanced  in 
another  forum,^  Sun  asserts  that  DOE's 
promise  in  paragraph  503(b)  of  the 
proposed  Consent  Order  not  to  sue 
others  for  overcharges  caused  by 
Murphy  "inccrectly  implies"  that  DOE 
predicates  Murphy's  liability  upon  the 
"underlying  liability  of  the  other 
interest  owners",  when  in  fact,  as  Sun 
acknowledges,  DOE's  position  in  the 
enforcement  litigation  is  "predicated 
solely  upon  Murphy's  alleged 
misconduct  in  causing  the  overcharges." 
Sun  Comments  at  2.  Sun  urges  DOE  to 
delete  the  sentence  from  paragraph 
503(b)  of  the  proposed  Consent  Order 
(quoted  in  footnote  1)  or.  at  a  minimum, 
make  clear  that  the  quoted  sentence 
does  not  apply  to  Sun  and  that  the 
money  DOE  receives  from  Murphy  is 
not  attributable  to  resolving  a  liability 
that  Sun  might  have  to  the  DOE.  Id.  at 
3^. 

Sun's  objection  misconstrues  the 
effect  and  purpose  of  the  proposed 
Consent  Order.  The  proposed  Consent 
Order  "constitutes  a  legally  enforceable 
contractual  undertaking  that  is  binding 
on"  Murphy  and  DOE  alone  and 
resolves  the  Uability  of  Murphy  alone. 
(Paragraphs  501  and  701).  The  proposed 
Consent  Order  makes  no  findings 
concerning  the  relative  rights  of  Murphy 
and  other  working  interest  owners  (such 
as  Sun)  on  properties  where  Murphy 
was  the  operator,  and  does  not  bind  any 
of  the  working  interest  owners  (such  as 
Sun)  who  are  not  parties  to  its  terms.  Id. 
at  paragraphs  302,  303.  501.  504. 
Furthermore,  contrary  to  Sun's 
misperception,  paragraph  503(b)  does 
not  "impllyl"  any  basi»of  Murphy's 
alleged  hability  inconsistent  with  DOE's 
position  in  the  Murphy/Ocean  Drilling 
enforcement  litigation.  Thus,  no 
modification  or  clarification  of 
paragraph  503(b)  is  necessary. 
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■  Paragraph  S03ft>  (fn^iJ&iiM: 

In  addition,  wherv./'ttrph J  wa»  the  operator  of 
a  property  that  ptvdujc^  CAi<ie  oil,  the  DOE  shall 
not  initiate  or  proMCuIc  (Ay  enforcement  action 
against  any  person  lis  r  ivoK0mpliaiu;e  with  the 
federal  petroieom pfic.^aui  allocation  regulations 
relative  to  such  pra^'rti.  operated  by  Murphy. 


^  Sun  brought  a  civil  action  against  the 
government  in  the  United  States  District  Court  for 
the  District  of  Delaware,  Sun  Company,  Inc.  v. 
United  States.  594  F.  Supp.  652  (D.  Del.  1984).  The 
District  Courl  grapled  the  government's  motion  for 
summary  judgment  in  an  unpublished  opinion.  Sun 
Company,  Inc.  v.  United  States.  No.  81-204  (D.  Del. 
Jan.  26.  1993).  appeal  docketed.  No.  93^1542  (Fed. 
Cir.  Sept.  2.  1993). 


B.  Settlement  Pertaining  to  the  Issue  of 
Federal  Royalty 

The  Controller  objects  to  any 
compromise  of  DOE's  claim  for 
restitution  of  overcharges  paid  to  the 
federal  government  in  the  form  of 
royalties,  and  dismisses  the  Ocean 
Drilling  D&PO's  proposed  reduction  of 
the  overcharge  in  this  regard  as  lacking 
"any  plausible  merit."  Controller's 
Comments  at  1.  The  Controller  also 
asserts  that  the  Final  Settlement 
Agreement  in  the  Stripper  Well 
Litigation  precludes  both  DOE  and 
Murphy  from  agreeing  to  any  "offset"  to 
restitution  owed  by  Murphy.  To  the 
extent  that  the  DOE  feels  compelled  to 
accept  some  compromise  on  the  royalty 
issue,  the  Controller  maintains  that  the 
amount  of  any  offset  should  come 
wholly  from  the  federal  share  without 
any  effect  on  the  States'  share.  Id. 

UTM  likewise  beUeve  that  the  D&PO 
erred  on  the  federal  royaUy  payment 
issue,  and  urge  that  ERA  "seek  to 
recover  such  royalties  on  the  reduced 
overcharges  from  the  federal  agencies  to 
which  they  were  paid."  UTM  Comments 
at  2.  If  ERA  does  not  do  so.  UTM  request 
that  ERA  specify  the  amount  of  the 
benefit  which  the  federal  agencies  have 
received  as  their  share  of  the 
overcharges  as  reduced  by  the  ALJ  and 
as  their  share  of  the  overcharges 
recognized  in  the  settlement.  Id.  at  2-3. 
UTM  believe  that  such  calculations 
would  be  a  necessary  basis  for  an 
analysis  by  OHA  of  the  proper 
distribution  of  the  amount  recovered 
from  Murphy.  Id.  at  3.' 

As  an  initial  matter,  it  is  neither 
practical  nor  appropriate  to  quantify  the 
portion  of  the  $10.7  million  proposed 
settlement  sum  that  exceeds  the  $5.2 
million  in  restitution  under  the  D&PO 
that  can  be  ascribed  to  the  royalty 
payment  issue.  ERA's  evaluation  of  the 
risks  of  continued  litigation  considered 
the  federal  royalty  question  in 
combination  with  risk  related  to  many 
other  issues  specified  in  the  July  27 
Federal  Register  NoUce.  59  FR  at  38170. 
Any  attempt  to  parse  the  settlement 
process's  achievement  of  the  $10.7 
million  amount  in  order  to  quantify  the 
portion  that  could  be  "attributable"  to 
this  issue  would  constitute  an 
unwarranted  invasion  of  the  content  of 
the  negotiations  that  preceded  the 
proposed  settlement.  Such  an  outcome 
would  discourage  settlement  activity 


and  certainly  would  not  advance  the 
public  interest. 

Second,  neither  the  Final  Settlement 
Agreement  in  In  re  Department  of 
Energy  Stripper  Well  Exemption 
Litigation.  M.D.L.  No.  378  (D.  Kan),  nor 
the  Petroleum  Overcharge  Distribution 
and  Restitution  Act  of  1986  (PODRA), 
15  U.S.C.  4501  et  seq.*  provides  a 
guarantee  that  potential  refund 
recipients  such  as  the  Controller  or 
UTM  be  insulated  from  the  elTt^ts  of 
litigation  risks  associated  with  ERA's 
attempts  to  recover  restitution  in 
enforcement  actions,  whether  such  risk 
is  realized  in  the  course  of  litigation  or 
the  consideration  of  reasonable 
settlement.  ERA's  assessment  of  risk 
attributable  to  this  issue  is  not  at 
variance  with  PODRA  or  the  Final 
Settlement  Agreement  in  the  Stripper 
Wei!  litigation,  and  is  completely 
consistent  with  ERA's  authority  to 
compromise  claims  pursuant  to  10  CFR 
205.199J. 

Finally,  the  concerns  of  the  Controller 
and  UTM  about  the  settlement  of  the 
federal  royalty  issue  appear  to  be 
premised  on  their  disagreement  with  the 
conclusion  expressed  in  the  D&PO 
rather  than  the  question  of  the 
reasonableness  of  the  resolution 
proposed.  ERA  likewise  continues  to 
believe  that  its  interpretation  in  the 
litigation  of  this  issue  (as  well  as  all  the 
other  issues  in  the  case)  is  meritorious, 
but  recognizes  that  the  adjudicated 
results  can  often  be  at  odds  with  the 
argimients  proffered  in  litigation.  There 
could  be  no  question  that  if  the  federal 
royalty  issue  were  not  settled  and  were 
eventually  to  be  lost  in  Htigation,  the 
potential  beneficiaries  could  have  no 
further  argument  or  claim  to  any  portion 
of  the  sum  not  recovered.  Absent 
consideration  of  compelling  policy 
principles,  a  resolution  by  settlement 
should  be  based  on  the  possible  and 
probable  litigation  outcomes;  the  federal 
royalty  issue  is  one  of  those  disputes 
subject  to  a  litigated  outcome  and 
therefore  appropriate  to  considfr  for 
compromise  settlement.* 

ERA  has  concluded  that  the 
comments  of  the  Controller  and  UTM 
deal  with  matters  more  appropriately 
addressed  within  a  proceeding  pursuant 
to  10  CFR  Part  205,  Subpart  V.  ERA  will 
not  modify  the  proposed  Consent  Order 


^CK'er  and  above  the  approximately  SS.2  million 
that  represents  Murphy's  current  liability  under  the 
D&PO.  ERA  calculates  the  D&PO  refected  an 
additional  S68,270  in  principal  amount  as 
overcharges  attributable  to  payment  of  federal 
royalty.  Interest  on  that  sum  through  June  30. 1994. 
equals  $273,528. 


•T^e Final  Sefttfimiint  Agrecmn.ni  (eif«ted  in 
1986)  and  the  PODRA  (enactpd  in  1986)  post  date   . 
both  Murphy's  payment  of  the  federal  royalties  . 
(September  1973-|anusry  1981)  aod  the  initiation 
of  ERA'S  formal  enforcement  proceedings  through 
u  Notice  of  Probable  Violation  on  |anuar>  28,  1981. 

'  This  is  particularly  to  for  a  question  6uch  as  the 
federal  royalty  issue,  which  comprises  just  over 
b.5%  of  Murphy's  current  liability  under  the  D&PO 
and  approximately  3.2%  of  th"*  SIO.700.000 
v?ttlement  amount. 


in  the  manner  advocated  by  the 
Controller  of  California  and  UTM. 

IV.  Decision 

ERA  has  determined  that  it  is  in  the 
best  interest  of  the  pubUc  to  make  the 
proposed  Consent  Order  final  without 
change.  By  this  Notice,  and  pursuant  to 
10  CFR  205.1991,  the  proposed  Consent 
Order  between  DOE  and  Murphy  is 
made  a  final  Order  of  the  Department  of 
Energy,  effective  on  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 

Issued  in  Washington,  DC,  on  S«'ptember9, 
1994. 

Rol>ert  R.  Nordhaus, 

Acting  Administrator.  Economic  Hi-^ulatory 

Administration,  Geneml  Counsel. 

(PR  Doc.  94-22890  Filed  9-14-9-;;  8:45  am] 

BILLING  CODE  6450-01-P 


Oftice  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  F-075J 

Energy  Conservation  Program  tor 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
DOE  Furnace  Test  Procedures  From 
Rheem  Manufacturing  Company 

AGENCY:  Office  of  Energy  Efficiency  ami 
Renewable  Energy. 
ACTION:  Notice. 

SiMMARY:  Today's  notice  pubUshes  a 
letter  granting  an  Interim  Waiver  to 
Rheem  Manufacturing  Company 
(Rheem)  from  the  existing  E)epartment 
of  Energy  (DOE)  test  procedure 
regarding  blower  time  delay  for  the 
company's  GRA  upflow,  and  GSA 
downflow  condensing  gas  furnaces 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Rheem. 
Rheem's  Petition  for  Waiver  requests 
DOE  to  grant  rehef  from  the  DOE 
furnace  test  proct^dure  relating  to  the 
blower  time  delay  specification.  Rheem 
seeks  to  test  using  a  blower  delay  time 
of  20  seconds  for  its  GRA  upPow,  and 
GSA  downflow  condensing  gas  furnaces 
instead  of  the  specified  1.5-minute 
delay  between  burner  on-time  and 
blower  on-time.  The  Department  is 
soliciting  comments,  data,  and 
information  respec-ting  the  Petition  for 
Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  October 
17.1994. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Detriment 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  F-075, 


Mail  Stop  EE-43,  Room  5E-066. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.+,  Washington,  DC  20.sa.5. 
(202) 586-7140. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  [Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-131,  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  (202)  586- 
9138 
Eugene  Margolis,  Esq.,  U.S.  DepartmcnJ 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avuniin 
SW.,  Washington,  DC  20585,  (202) 
586-9507 
SUPPLEMEfJTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Pubhc  Law  94-163.  89  Stat 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619  S2  Stat.  3266,  the 
National  Apphance  Kuergy 
Conservation  Act  of  19H7  (NAECA), 
Public  Law  100-12,  *.ta  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAEC^  1988) 
PubUc  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPAct),  Public  Law 
102-486,  106  Stat.  2776,  which  requirps 
DOE  to  prescribe  standardized  test 
procedure's  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measiu^  of  energy 
consumption  that  viill  assist  consumer;! 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26. 1980. 
creating  the  waiver  process,  45  FR 
64108.  Thereafter,  DOE  further  amcr.iUd 
the  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretjrv 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
n:quirements  to  manufacturers  that  h;iv» 
petitionod  DOE  for  a  waiver  of  suih 
pres(Tibt>d  test  procedures.  51  FR  4282:i 
November  26,  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
tt;mporarily,  test  prt)cedures  for  a 
particular  basic  model  when  a  petitionfi 
shovs's  thst  the  basic  model  contai.ns  «in«' 
or  more  dt^sign  characteristics  whirh 
prevent  testing  according  to  the 
prescrib«»d  test  procedures,  or  when  th« 
pn^scribed  test  procedures  may  evrtluaf'* 
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the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  wraiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  July  15,  1994,  Rheem  filed  an 
AppUcation  for  Interim  Waiver  and  a 
Petition  for  Waiver  regarding  blower 
time  delay. 

Rheem 's  Application  seeks  an  Interim 
Waiver  from  the  DOE  test  provisions 
that  require  a  1.5-minute  time  delay 
between  the  ignition  of  the  burner  and 
starting  of  the  circulating  air  blower. 
Instead,  Rheem  requests  the  allowance 
to  test  using  a  20-second  blower  time 
delay  when  testing  its  GRA  upflow,  and 
GSA  downflow  condensing  gas 
furnaces.  Rheem  states  that  the  20- 
second  delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  average  of  approximately 
3.0  percent  improvement  in  energy 
efficiency.  Since  current  DOE  test 
procedures  do  not  address  this  variable 
blower  time  delay,  Rheem  asks  that  the 
Interim  Waiver  be  granted. 

Rheem "s  Petition  for  Waiver  also 
requests  DOE  to  grant  reUef  from  the 
DOE  furnace  test  procedure  relating  to 
the  above  specification. 

The  Department  has  published  a 
Notice  of  Proposed  Rulemakingon 
August  23, 1993,  (58  PR  44583)  to 
amend  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  EXDE  to  Coleman  Company,  50  FR 
2710,  January  18.  1985;  Magic  Chef 
Company,  50  FR  41553,  October  11. 
1985:  Rheem  Manufacturing  Company. 
53  FR  48574,  December  1, 1988,  56  FR 
2920.  January  25, 1991,  57  FR  10166, 
March  24, 1992,  57  FR  34560.  August  5. 
1992.  and  59  FR  30577.  June  14. 1994; 
Trane  Company.  54  FR  19226,  May  4. 
1989.  56  FR  6021.  February  14, 1991,  57 


FR  10167,  March  24, 1992,  57  FR  22222. 
May  27, 1992,  and  58  FR  68138. 
December  23, 1993;  Lennox  Industries, 
55  FR  50224,  December  5.  1990,  57  FR 
49700,  November  3,  1992,  58  FR  68136. 
December  23, 1993,  and  58  FR  68137, 
December  23. 1993:  Inter-City  Products 
Corporation,  55  FR  51487,  December  14, 

1990,  and  56  FR  63945.  December  6, 
1991;  DMO  Industries,  56  FR  4622, 
February  5. 1991,  and  59  FR  30579,  June 
14,  1994;  Heil-Quaker  Corporation.  56 
FR  6019.  February  14, 1991;  Carrier 
Corporation,  56  FR  6018,  February  14, 
1991.-57  FR  38830.  August  27,  1992,  58 
FR  68131,  December  23,  1993,  58  FR 

68133,  December  23,  1993  and  59  FR 
14394,  March  28,  1994;  Amana 
Refrigeration  Inc.,  56  FR  27958,  June  18, 

1991,  56  FR  63940.  December  6, 1991, 
57  FR  23392,  June  3, 1992,  and  58  FR 
68130,  December  23,  1993;  Snyder 
General  Corporation,  56  FR  54960. 
September  9,  1991;  Goodman 
Manufacturing  Corporation,  56  FR 
51713.  October  15,  1991,  57  FR  27970, 
June  23, 1992  and  59  FR  12586,  March 
17,  1994;  The  Ducane  Company  Inc.,  56 
FR  63943,  December  6,  1991,  57  FR 
10163,  March  24,  1992,  and  58  FR 

68134,  December  23,  1993;  Armstrong 
Air  Conditioning,  Inc.,  57  FR  899, 
January  9, 1992,  57  FR  10160,  March  24, 

1992,  57  FR  10161,  March  24,  1992,  57 
FR  39193,  August  28, 1992.  57  FR 
54230,  November  17, 1992,  and  59  FR 
30575.  June  14, 1994;  Thermo  Products, 
Inc.,  57  FR  903,  January  9,  1992; 
Consolidated  Industries  Corporation,  57 
FR  22220,  May  27,  1992;  Evcon 
Industries,  Inc.,  57  FR  47847,  October 
20,  1992;  and  Bard  Manufacturing 
Company,  57  FR  53733.  November  12. 
1992.  and  59  FR  30578.  June  14.  1994. 
Thus,  it  appears  likely  that  the  Petition 
for  Waiver  will  be  granted  for  blower 
time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Rheem  an  Interim  Waiver  for 
its  GRA  upflow,  and  GSA  downfiow 
condensing  gas  furnaces.  Pursuant  to 
paragraph  (e)  of  §  430.27  of  the  Code  of 
Federal  Regulations  Part  430.  the 
following  letter  granting  the  Application 
for  Interim  Waiver  to  Rheem  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
§  430.27,  DOE  is  hereby  publishing  the 
"Petitionior  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  The  Department  solicits 


comments,  data,  and  information 
respecting  the  petition. 

Issued  in  Washington,  DC  September  7. 
1994. 
Christine  A.  Ervin. 

Energy  Efficiency  and  Renewable  Energy. 

September  8. 1994. 
Mr.  Daniel ).  Canclini. 
Vice  President-Product  Development  and 
Research  Engineering.  Rheem 
Manufacturing  Company.  P.O.  Box 
17010.  Fort  Smith.  AR  72917-7010. 

Dear  Mr.  Canclini:  This  is  in  response  to 
your  July  15. 1994.  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (IX)E)  test  procedure 
regarding  blower  time  delay  for  Rheem 
Manufacturing  Company  (Rheem)  GR.\ 
upflow.  and  GS.'K  downflow  condensing  gas 
furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company.  50  FR  2710. 
January  18.  1985;  Magic  Chef  Company,  50 
FR  41553.  October  11.1985:  Rheem 
Manufacturing  Company.  53  FR  48574; 
December  1. 1988,  56  FR  2920.  January  25. 

1991.  57  FR  10166,  March  24.  1992.  57  FR 
34560.  August  5.  1992.  and  59  FR  30577. 
June  14. 1994;  Trane  Company.  54  FR  19226. 
May  4.  1989.  56  FR  6021.  February  14,  1991. 
57  FR  10167.  March  24,  1992.  57  FR  22222, 
May  27.  1992,  and  58  FR  68138.  December 
23,  1993;  Lennox  Industries.  55  FR  50224. 
December  5.  1990,  57  FR  49700.  November 
3,  1992.  58  FR  68136,  December  23, 1993. 
and  58  FR  68137,  December  23. 1993:  Inter- 
City  Products  Corporation.  55  FR  51487. 
December  14.  1990,  and  56  FR  63945. 
December  6. 1991;  DMO  Industries.  56  FR 
4622.  February  5. 1991.  and  59  FR  30579. 
June  14, 1994;  Heil-Quaker  Corporation.  56 
FR  6019.  February  14. 1991;  Carrier 
Corporation.  56  FR  6018.  February  14. 1991, 
57  FR  38830.  August  27.  1992.  58  FR  68131. 
December  23.  1993.  58  FR  68133,  December 
23.  1993  and  59  FR  14394.  March  28.  1994: 
Amana  Refrigeration  Inc..  56  FR  27958.  June 
18.  1991.  56  FR  63940.  December  6.  1991.  57 
FR.23392.  June  3.  1992.  and  58  FR  68130. 
December  23.  1993;  Snyder  General 
Corporation,  56  FR  54960,  September  9, 
1991;  Goodman  Manufacturing  Corporation, 

56  FR  51713.  October  15.  1991.  57  FR  27970. 
June  23.  1992  and  59  FR  12586,  March  17. 
1994:  The  Ducane  Company  Inc..  56  FR 
63943.  December  6.  1991 .  57  FR  10163. 
March  24.  1992.  and  58  FR  68134,  December 
23.  1993:  Armstrong  Air  Conditioning.  Inc.. 

57  FR  899.  January  9,  1992.  57  FR  10160. 
March  24, 1992.  57  FR  10161.  March  24, 

1992.  57  FR  39193,  August  28,  1992,  57  FR 
54230.  November  17.  1992,  and  59  FR  30575. 
June  14. 1994:  Thermo  Products,  Inc..  57  FR 
903.  January  9. 1992:  Consolidated  Industries 
Corporation.  57  FR  22220.  May  27.  1992: 
Evcon  Industries.  Inc.,  57  FR  47847.  October 
20.  1992:  and  Bard  Manufacturing  Company. 
57  FR  53733.  November  12.  1992.  and  59  FR 
30578,  June  14.  1994.  Thus,  it  appears  likely 
that  the  Petition  for  Waiver  will  be  granted 
for  blower  time  delay. 

Rheem's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 


evaluate  what,  if  any,  econonuc  impail  or 
competitive  disadvantage  Rheem  will  likely 
experience  absent  a  favorable  determination 
on  its  application. 

However,  in  thase  instances  where  the 
likely  success  of  the  Petition  for  Waiwr  has 
been  demonstrated,  based  upon  DOE  having 
granted  a  waiver  for  a  similar  product  design, 
it  is  in  the  public  interest  to  have  similar 
products  tested  and  rated  for  energy 
consumption  on  a  compaiable  basis. 

Therefore.  Rheem's  Application  for  an 
Interim  Waiver  from  the  DOE  test  proceduni 
for  its  GRA  upflow.  and  GSA  downflow 
condensing  gas  furnaces  regarding  blower 
time  delay  is  granted. 

Rheem  shall  be  permitted  to  test  its  GRA 
upflow,  and  GSA  downflow  condensing  gas 
furnaces  on  the  basis  Qf  tlie  test  prof«dures 
specified  in  10  CFR  Part  430,  Subpart  B, 
Appendix  N.  with  the  modification  set  forth 
below; 

(i)  Section  3.0  in  Appendix  N  is  deleted 
and  replaced  with  the  following  paragraph 

3.0  -  Test  Procedure.  Testing  and 
measiuviiitnts  shall  be  as  sptH:ified  in 
Section  9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  Sections  9.2.2  , 9.3.1,  and  9.3.2, 
and  the  inclusion.of  the  foliowiiig  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  v\ppt>ndix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(s)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-J  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulation  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  th-il 
Is  other  than  1.5  minutps.  in  which  case  thn 
fan  control  shall  be  permitted  to  start  the 
blower;  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure  time 
delay  (t-J  using  a  stop  watch.  Record  the 
measured  temperature.  During  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
in  the  flue  pipe  within  ±  0.01  incii  of  water 
column  of  the  manuf3t:turer's  recommended 
on -period  draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  sta;'?ments  and  all 
allegations  submitted  by  the  («mpany.  This 
Interim  Waiver  may  be  removed  or  modiiled 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
Incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  •dditignul  180- 
dsy  period,  If  oecessaiy. 


Sincerely, 

Christine  A-XrviB. 

Assistant  Secretary.  Energy-  Efficiency  and 
Renewabte  Energy. 

July  15, 1994 

Mr.  Cyrus  Nasseri, 

Assistant  Secretary,  Conservation  ar>d 

Renewable  Energy,  United  Staff's 
•  Department  of  Energy.  1000 

Independence  Awnue  SW.,  Wast.inslon 

DC  20585. 

Dear  Mr.  Nasseri:  This  is  a  petition  for 
waiver  and  application  for  interim  waiver 
submitted  pursujjnt  to  title  10  CFR  Part 
430.27.  Waiver  is  requested  from  the  fumacts 
test  procedure  as  prescribed  in  Appendix  N 
to  Subpart  B  of  Part  430.  The  test  procedure 
requires  a  1.5  minute  delay  between  burner 
and  blower  start-up.  Rheem  is  requesting 
authorization  to  use  a  20  second  delay 
instead  of  1.5  minutes  for  oyr  Series  l-)GRA 
upflow  and  (-)GSA  downflow  rrndensing 
type  residential  gas-fired  furrii::  !•<;. 

Rheem  will  be  manufacturing  these 
appliances  with  an  electronic  device  that 
controls  the  blower  operation  on  a  timing 
sequence  as  opposed  to  temperatiue. 

Improved  energy  efficiency  is  achiev«d  by 
reducing  on  cycle  losses.  Under  the 
Appendix  N  procedures,  the  stack 
temperature  is  allowed  to  climb  at  a  foster 
rate  than  it  would  with  a  20  second  blower 
on  time,  allowing  energy  to  be  lost  out  of  the 
vent  system.  This  waste  of  energy  would  not 
occur  in  actual  operation.  If  this  petition  is 
granted,  the  true  blower  on  time  delay  would 
be  used  in  the  calculations. 

The  current  test  procedures  do  not  give 
Rheem  credit  for  the  energy  savings  which 
averages  approximately  3%.  Rheem  Is  of  the 
opinion  that  this  reduction  in  energy  is  a 
worthwhile  sa\-ings. 

Rheem  has  most  recently  been  granted 
previous  waivers  regarding  blower  on  time  to 
be  used  in  the  efficiency  calculations  for  our 
(-)GED  and  (-)CKC  series  condensing 
furnaces  and  (JGDG,  (-)CVH,  (-)GPH.  (-)GLH 
series  furnaces.  Several  other  manufacturers 
of  gas  furnaces  have  also  been  granted  a 
waiver  to  permit  calculations  based  on  timed 
blower  operation.  Also.  ASHRAE  .Standard 
103-1993,  paragraph  9.51  2.2  specifically 
addresses  the  use  of  timed  blower  operation 
Confidential  and  comparative  test  data  is 
available  to  you  upon  your  request, 
(onfinming  the  above  energy  savings. 

Manufacturers  that  domestically  market 
similar  products  are  being  sent  a  ropy  of  this 
petition  for  waiver  and  petition  for  interim 
waiver. 

Sincerely, 
Daniel  ].  Candini, 

VVre  President-Product  Devdopmeni  and 

Research  Engineering. 

|FR  Doc  94-22891  Filed  9-14-94.  8:45  a/nj 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC94-2a-000,  et  al.] 

Florida  Power  Corporation,  et  a!.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  H,  1904. 

Tiake  notice  that  the  following  filings, 
have  be«^n  made  with  the  Commission 

1.  Florida  Power  Corporation 

I  Docket  Na  En94-2»-000| 

Take  notice  that  on  Sspfember  b, 
1904,  Florida  Power  Corporation  (FPC) 
filed  an  application  under  Section  20.1 
of  the  Federal  Power  Act  for 
authorization  to  sell  to  Georgia  Pow  er 
Company  (GPC)  a  one-third  undividod 
ownership  interest  in  a  step-up 
transformer  to  be  located  at  Inter(4;s^i<uj 
City,  Florida. 

FPC  states  that  it  is  building  a  new 
tonibustion  turbine  generating  unit  al 
Intercession  City.  Florida.  When  the 
unit  is  complete.  GPC  will  purchase  a 
one-third  ownership  interest  in  the  unit 
Concurrently.  FPC  proposes  to  sell  and 
GPC  proposes  to  buy  a  one-third  interest 
in  the  step-up  transformer  located  at  ihu 
generator  site.  FPC  states  that  the 
interest  in  the  step-up  transformer  is  ihr 
only  transmission-related  asset  being 
conveyed  and  therefore  ibe  only  facility 
sale  which  requires  the  Commission's 
prior  authorization. 

Comment  date:  September  23,  l'jy4, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Florida  Power  Corporation 

IDcK  ket  No.  EK 94- 1627-000 1 

Take  notice  that  on  Septembt;r  b, 
1994,  Florida  Power  Corporation  (FK;) 
filed  an  agreement  for  long  term 
transmission  .service  to  be  providt?d  by 
FPC  to  Georgia  Power  Company  {( .Pt ;) 

FPC  states  that  it  is  building  a 
combustion  turbine  generating  unit  at 
Intercession  City.  Florida.  When  the 
unit  is  complete,  GPC  will  piux:hase  a 
one-third  ownership  interest  in  the  unit 
GPC  vinll  then  be  entitled  to  receive  the 
unit's  capacity  and  energy  output  from 
June- September  of  each  year  (Summ<'.r 
Period). 

FIK:  will  deliver  GPC's  Summer 
Peritxi  capacity  and  energy  entitle;n«;nl.s 
pursuant  lo  the  parties'  long  term 
transmission  service  agreement.  FPC 
therefore  requests  an  effective  date  for 
the  long  term  transmission  servi»,e 
agreement  to  coincide  with  the  sale  of 
the  one-third  interest  in  the  generating 
trnit,  which  Is  currently  estimated  to 
occur  in  December.  1995.  FPC  proposes 
to  notify  the  Commission  of  the  exact 
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date  within  ten  days  after  the  closing  of 
the  sale. 

Comment  date:  September  23, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Golden  Spread  Electric 

I  Docket  No.  ER94-1 307-000]  Cooperative 
Inc. 

TaEe  notice  that  on  August  29, 1994, 
Golden  Spread  Electric  Cooperative,  Inc. 
(Golden  Spread)  filed  an  amendment  to 
its  initial  application  in  Docket  No. 
ER94-1307-000  originally  submitted  on 
May  27. 1994.  This  amendment  contains 
proposed  changes  to  Golden  Spread's 
FERC  Electric  Rate  Schedule  Nos.  12- 
22,  and  a  related  Special  Facilities 
Agreement  with  one  of  its  members. 
Midwest  Electric  Cooperative,  Inc. 
Golden  Spread  has  requested  an 
effective  date  of  September  16, 1994. 

Comment  date:  September  21, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Duke  Power  Company 

IDocket  No.  ER94-1429-000I 

Take  notice  that  on  August  26, 1994. 
Duke  Power  Company  tendered  for 
filing  revised  Appendix  A  to  the 
Interchange  Contract  with  Oglethorpe 
Power  Corporation. 

Comment  date:  September  21, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Public  Service  Company 

IDocket  No.  ER94-1 5 12-000)  of  New 
Hampshire 

Take  notice  that  on  August  31, 1994, 
Public  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  filing 
modifications  to  an  Amendment  that 
had  previously  been  filed  in  the 
captioned  docket  to  a  Partial 
Requirements  Resale  Service  Agreement 
between  PSNH  and  the  New  Hampshire 
Electric  Cooperative,  Inc.  (the  NHEC). 
The  original  Amendment  to  the  Partial 
Requirements  Agreement  reduces  rates 
to  tbe  NHEC  and  was  filed 
simultaneously  with  a  new  Interruptible 
Power  Supply  Agreement.  Together,  the 
Amendment  and  the  Interruptible 
Power  Supply  Agreement  substantially 
reduced  the  overall  charges  by  PSNH  to 
the  NHEC  for  wholesale  electric  service. 
PSNH  states  that  the  modification  to  the 
Amendment  that  were  negotiated  and 
agreed  to  among  the  parties  will  result 
in  slightly  higher  changes  under  the 
Partial  Requirements  Agreement.  The 
increased  charges  are  to  cover  increased 
costs  to  PSNH  as  a  result  of  charges  to 
accounting  for  post-retirement  benefits 
other  than  pensions.  PSNH  further 
states  that,  notvdthstanding  this 
increase  in  charge  under  the  Partial 


Requirements  Agreement,  overall 
charges  to  the  NHEC  for  its  wholesale 
electric  service  will  be  substantially 
reduced  as  a  result  of  the  restructured 
arrangements  negotiated  and  agreed  to 
by  PSNH  and  the  NHEC. 

PSNH  has  renewed  its  request  for  an 
effective  date  for  the  Amendment,  as 
modified,  of  October  1, 1994.  However, 
by  its  terms,  the  increase  in  charges 
reflected  in  the  modified  Amendment 
are  only  applicable  to  electric  service 
rendered  on  and  after  November  1 , 
1994. 

PSNH  states  that  copies  of  the  filing 
were  served  on  the  NHEC  and  the  New 
Hampshire  Public  Utilities  Commission. 

Comment  date:  September  23,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Public  Service  Company  of  New 
Hampshire 

(Docket  No  ER94-1513-O0O1  of  New 
Hampshire 

Take  notice  that  on  August  31. 1994, 
Public  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  filing  a 
signed  Interruptible  Power  Supply 
Service  Agreement  (Interruptible 
Agreement)  between  PSNH  and  the  New 
Hampshire  Electric  Cooperative  (the 
NHEC),  which  revises  in  some  respects 
the  form  of  agreement  originally  filed 
with  the  Commission  in  the  captioned 
proceeding. 

PSNH  states  that  the  revisions  to  the. 
Interruptible  Agreement  further  clarify 
and  reduce  rates  to  the  NHEC. 

PSNH  renews  its  request  that  the 
Commission  permit  the  Interruptible 
Agreement,  as  revised,  to  become 
effective  October  1. 1994.  and  states  that 
a  copy  of  the  amendment  to  the  filing 
was  served  on  the  NHEC  and  the  New 
Hampshire  PubUc  Utilities  Commission. 

Comment  date:  September  23. 1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Southern  California  Edison  Company 

IDocket  No.  ER94-1608-0001  Company 

Take  notice  that  on  August  30. 1994, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  a  1994 
Settlement  Agreement  between 
Southern  California  Edison  Company 
and  the  Cities  of  Anaheim,  Azusa, 
Banning.  Colton.  and  Riverside. 
California,  and  related  Exhibits.  Edison 
states  that  the  1994  Settlement 
Agreement  and  its  related  Exhibits 
resolve  numerous  disputes  among 
Edison  and  the  five  Cities  in  a  mutually 
agreeable  and  fair  manner.  Edison  also 
states  that  the  rate  schedules  do  not 
provide  for  a  rate  increase.  Edison 
requests  the  Commission  to  find  the 
1994  Settlement  Agreement  and  to 


approve  them  in  their  entirety  without 
change  or  condition. 

Copies  of  the  filing  were  served  on  the 
California  Public  Utilities  Commission 
and  their  five  Cities,  which  are 
jurisdictional  customers  of  Edison. 

Comment  date:  September  22, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Kentucky  Utilities  Company 

IDocket  No.  ER94-1609-0001 

Take  notice  that  on  August  29. 1994. 
Kentucky  Utilities  Company  tendered 
for  filing  a  revised  executed  contract  for 
electric  service  with  the  City  of 
Madisonville  for  its  GE  plant  substation 
delivery  point. 

Comment  date:  September  22,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  T>iortheast  Utilities  Service  Company 

IDocket  No.  ER94-161 5-000) 

Take  notice  that  on  September  1 . 
1994.  Northeast  Utilities  Service 
Company  (NUSCO).  tendered  for  filing, 
a  Service  Agreement  to  provide  non- 
firm  transmission  service  to  Boston 
Edison  Company  (BECO)  under  the  NU 
System  Companies'  Transmission 
Ser\'ice  Tariff  No.  2. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  BECO. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  October 
1,1994. 

Comment  date:  September  23. 1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  PaciBCorp 

IDocket  No.  ER94-1624-^)00| 

Take  notice  that  on  September  6, 
1994.  PacifiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
copy  of  the  fully  executed  Emergency 
Service  Agreement  between  PacifiCorp 
and  Emerald  People's  Utility  District. 

PacifiCorp  respectfully  request  that 
the  Commission  grant  a  waiver  of  prior 
notice  pursuant  to  18  CFR  35.11  of  the 
Commission's  Rules  and  Regulations 
and  that  an  effective  date  of  September 
1.  1994  be  assigned. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon. 

Comment  date:  September  23. 1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Wisconsin  Electric  Power  Company 

IDocket  No.  ER94-1 62 5-000) 

Take  notice  that  on  September  6. 
1994.  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
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for  fifing  an  unexecuted  Network 
Transmission  Service  Agreement 
(NTSA)  between  itself  and  The 
Wisconsin  Public  Power  Inc.  SYSTEM 
(WPPI).  The  NTSA  would  replace  the 
services  provided  to  WPPI  under  both 
the  August  10, 1990  Conjunctive 
Transmission  Service  Agreement  and 
five  point-to-point  service  agreements 
under  Wisconsin  Electric's  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
Rate  Schedule  T-1.  This  fifing 
constitutes  Wisconsin  Electric's 
response  to  WPPI's  August  5 
transrhission  service  request  under 
Sections  211  and  213  of  the  Federal 
Power  Act.  Because  the  implementation 
of  the  NTSA  would  result  in  a  reduction 
of  transmission  service  revenues, 
Wisconsin  Electric  has  submitted 
materials  under  the  abbreviated  filing 
requirements  of  the  Regulations. 

Wisconsin  Electric  requests  an        ^  - 
effective  date  of  November  1.  1996, 
when  the  bilateral  rate  moratorium 
contained  in  the  Conjunctive 
Transmission  Service  Agreement 
expires.  Wisconsin  ^Electric  respectfully 
requests  waive/  of  the  120<lay  advance 
notice  requirement  to  permit  the 
requested  effective  date. 

Copies  of  the  filing  have  been  served 
on  WPPI.  Wisconsin  Power  and  Light 
Company,  Wisconsin  Public  Sen,  ice 
Corporation,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  September  23.  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Wisconsin  Electric  Power  Company 

IDocket  No.  ER94-1626-0OOI 

Take  notice  that  on  September  6, 
1994,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric)  tendered 
for  filing  a  transmission  service 
agreement  between  itself  and  Heartland 
Energy  Services,  Inc.  (HES). 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  sixty  days 
after  date  of  fifing.  Wisconsin  Electric  is 
authorized  to  state  that  HES  joins  in  the 
requested  effective  date. 

Copies  of  the  filing  have  been  served 
on  UPPCO  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  September  23, 1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vdll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-22799  Filed  9-14-94;  8:45  am] 

BILLING  CODE  6717-01-P 

[Docket  No.  QF94-1 55-000] 

LSP-Whltewater  Limited  Partnership; 
Application  for  Commissicn 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

September  9. 1994. 

On  September  6.  1994  LSP- 
Whitewater  Limited  Partnership  of  101 
East  Main  Street,  Bozeman.  Montana 
59715,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  quafifying  cogeneration  facility 
pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
cogeneration  facility  will  be  located  in 
the  City  of  Whitewater,  in  Jefferson 
County,  Wisconsin.  The  facility  will 
consist  of  a  combustion  turbine 
generator,  a  heat  recovery  boiler  and  an 
extraction/condensing  steam  turbine 
generator.  Steam  recovered  from  the 
facihty  will  be  used  by  theUniversity  of 
Wisconsin-Whitewater  Campus  for 
campus  heating  and  cooling  and 
sending  hot  water  to  a  new  greenhouse 
to  be  constructed  adjacent  to  the  facility. 
The  maximum  net  power  production 
capacity  of  the  facility  will  be  248.5 
MW.  The  primary  energy  source  will  be 
natural  gas.  Construction  of  the  facility 
is  expected  to  commence  on  January  1, 
1995. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qua!if\'ing 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington,  DC 
20426,  in  accordance  with  rules  21 1  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  appficant. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D.  Cashell, 
Secretan:    - 

[FR  Doc.  94-22800  Filed  9-14-94.  8  45  E-ti) 
'  BILLING  CODE  6717-01-M 

[Docket  No.  EC94-26-000,  et  al.] 

Pennsylvania  Power  &  Light  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

September  7,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 

1.  Pennsylvania  Power  &  Light 
Company 

IDocket  No.  hC94-26-O0O] 

Take  notice  that  on  August  31.  1994. 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  pursuant  to 
Section  203  of  the  Federal  Power  Act. 
16  U.S.C.  824(b),  and  Part  33  of  the 
Commission's  Regulations  under  the 
Federal  Power  Act,  18  CFR  Part  33,  an 
Application  for  Approval  of  Corporate 
Reorganization. 

Pursuant  to  the  proposed 
reorganization,  PP&L  will  exchange  all 
of  its  Common  Stock  for  the  stock  of  its 
subsidiary.  PP&L  Resources,  Inc. 
(Resources),  thereby  creating  a  holding 
company  structLU-e.  The  purpose  of  the 
reorganization  is  to  allow  PP&L  to 
continue  to  operate  its  regulated 
facilities  as  before,  while  allowing 
Resources  to  pursue  a  variety  gf 
unregulated  business  activities. 

PP&L  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  20,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Terra  Comfort  Corporation 

IDocket  No.  EC94-27-000) 

Take  notice  that  on  September  2. 
1994,  Terra  Comfort  Corporation  (Terra 
Comfort)  tendered  for  filing  an 
Application  for  Authorization  to  sell 
jurisdictional  facilities.  Fifing 
requirements  were  submitted  pursuant 
to  Section  203  of  the  Federal  Power  .^ct 
and  Part  33  of  the  Commission's  Rules 
and  Regulations. 

Under  the  terms  of  an  Agreement  for 
sale  of  Generating  Facilities,  dated 
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August  19. 1994  "  -rra  Comfort  would 
sell  to  lES  Utilit)^^     nc.  (lESU)  all  of  the 
generating  facilii       dnd  related  assets 
presently  used  b>     erra  Comfort  in 
providing  capaci'    ind  energy  to  lESU 
pursuant  to  an  exi-'ing  contract  between 
those  entities.  Terra  Comfort  also 
requests  that  the  Commission  issue  an 
order  terminating  existing  Terra  Comfort 
FERC  rate  schedules  effective  with  the 
closing  of  the  proposed  transaction. 

Comment  date:  September  23. 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Pennsylvania  Power  &  Light 
Company 

I  Docket  Na  ER94-204-000I 

Take  notice  that  on  August  26. 1994. 
Public  Service  Electric  &  Gas  Company 
tendered  for  filing  a  Certificate  of 
Concurrence  in  the  above-referenced 
docket. 

Comment  date:  September  19,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Wisconsin  Power  &  Light  Company 

I  Docket  No.  ER94-475-0O1] 

Take  notice  that  on  August  29, 1994. 
Wisconsin  Power  and  Light  Company, 
tendered  a  compliance  filing  with  the 
Federal  Energy  Regulatory  Commission 
in  the  above  referenced  dockets.  The 
compliance  filing  consists  of  conformed 
copies  of  T-1  and  T-2  transmission 
Tariffs,  a  modified  transmission  service 
agreement  between  Wisconsin  Power 
and  Light  Company  (WPL)  and 
Heartland  Energy  Services.  Inc..  and  an 
updated  service  list. 

Comment  date:  September  20.  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Niagara  Mohawk  Power  Corporation 

I  Docket  No.  ER94-1464-O00) 

Take  notice  that  on  August  29. 1994. 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  fiUng  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Certificate  of  Concurrence 
by  Louis  Dreyfus  Electric  Power  Inc. 
(Dreyfus).  This  Certificate  of 
Concurrence  is  intended  to  satisfy 
Dreyfus*  filing  requirements  due  to  the 
Exchange  Unit  provision  in  NMPC's 
Power  Sales  Tariff,  and  is  being 
submitted  to  FERC  as  a  supplement  to 
the  filing  (of  a  Service  Agreement)  that 
Niagara  Mohawk  made  on  July  15. 1994. 

NMPC  renews  its  request  for  an 
effective  date  of  July  18. 1994.  NMPC 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upoil  the  New  York  State  Public  Service 
Commission  and  Dreyfus. 


Comment  date:  September  20, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corporation 

IDocket  No.  ER94-1465-000) 

Take  notice  that  on  August  29. 1994, 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  ETnergy  Regulatory  Commission 
an  executed  Certificate  of  Concurrence 
by  Enron  Power  Marketing,  Inc.  (Enron). 
This  Certificate  of  Concurrence  is 
intended  to  satisfy  Enron's  filing 
requirements  due  to  the  Exchange  Unit 
provision  in  NMPC's  Power  Sales  Tariff, 
and  is  being  submitted  to  FERC  as  a 
supplement  to  the  filing  (of  a  Service 
Agreement)  that  Niagara  Mohawk  made 
on  July  15.  1994. 

NMPC  renews  its  request  for  an 
effective  date  of  June  21. 1994.  NMPC 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Enron. 

Comment  date:  September  20, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Niagara  Mowfaawk  Power 
Corporalon 

IDocket  No.  ER94-1 466-000) 

Take  notice  that  on  August  29, 1994. 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Certificate  of  Concurrence 
by  The  United  Illuminating  Company 
(UI).  This  Certificate  of  Concurrence  is 
intended  to  satisfy  UI's  filing 
requirements  due  to  the  Exchange  Unit 
provision  in  NMPC's  Power  Sales  Tariff, 
and  is  being  submitted  to  FERC  as  a 
supplement  to  the  filing  (of  a  Service 
Agreement)  that  Niagara  Mohawk  made 
on  July  15.  1994. 

NMPC  renews  its  request  for  an 
effective  date  of  July  18, 1994.  NMPC 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  UI. 

Comment  date:  September  20, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER94-1467-0001 

Take  notice  that  on  August  29. 1994. 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  fiUng  with  the 
Federal  Energy  Regulatory  Conunission 
an  executed  Certificate  of  Concurrence 
by  LG&E  Power  Marketing  (LG&E).  This 
Certificate  of  Concurrence  is  intended  to 


satisfy  LG&E's  filing  requirements  due 
to  the  Exchange  Unit  provision  in 
NMPC's  Power  Sales  Tariff,  and  is  being 
submitted  to  FERC  as  a  supplement  to 
the  filing  (of  a  Service  Agreement)  that 
Niagara  Mohawk  made  on  July  15, 1994. 

NMPC  renews  its  request  for  an 
effective  date  of  July  18.  1994.  NMPC 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  PubUc  Service 
Commission  and  LG&E. 

Comment  date:  September  20, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Pennsylvania  Power  Company 

(Docket  No.  ER94-1 57  7-000] 

Take  notice  that  on  August  22,  1994, 
Pennsylvania  Power  Company  (Penn 
Power)  tendered  for  fiUng  Electric 
Service  Agreements  between  Penn 
Power  and  the  Pennsylvania  Boroughs 
of  New  Wilmington  and  Wampum 
(Boroughs).  Penn  Power  states  that  these 
agreements  provide  for  the  sale  of 
electric  power  by  Penn  Power  to  these 
two  Boroughs  for  an  additional  five-year 
period.  New  Wilmington  and  Wampum 
are  currently  served  under  Penn  Power's 
FPC  Electric  Service  Tariff  Nos.  30  and 
31  respectively. 

Comment  date:  September  21. 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Wisconsin  Public  Service 
Corporation 

IDocket  No.  ER94-1 585-000] 

Take  notice  that  on  August  23. 1994, 
Wisconsin  Public  Service  Corporation 
(WPS)  tendered  for  filing  an  executed     . 
Transmission  Service  Agreement 
between  WPS  and  Consolidated  Water 
Power  Company.  The  Agreement 
provides  for  transmission  service  under 
the  T-1  Transmission  Tariff,  FERC 
Original  Volume  No.  4. 

WPS  asks  that  the  Agreement  become 
effective  as  of  August  15. 1994.  Copies 
of  the  filing  have  been  served  on 
Consolidated  Water  Power  Company 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  September  20. 1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Central  Vermont  Public  Service 
Corporation 

IDocket  No.  ER94-1 587-0001 

Take  notice  that  on  August  22. 1994. 
Central  Vermont  Public  Set  vice 
Corporation  (CVPS).  tendered  for  filing 
the  Actual  Cost  Report  for  Ser\ice  Year 
Billing  1993  associated  with  a 
Transmission  Service  Agreement 
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between  Central  Vermont  and  Vermont 
Electric  Generation  and  Transmission 
Cooperative.  Inc.  dated  September  6, 
1984,  as  required  under  Article  IV. 
Section  A(2)  of  the  Agreement. 

Comment  date:  September  20,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Southern  California  Edison 
Company 

(Docket  No.  ER94-1588-000I 

Take  notice  that  on  August  24,  1994. 
Southern  California  Edison  Company 
(Edison)  requested  the  Commission  to 
disclaim  jurisdiction  and,  in  the 
alternative,  tendered  for  filing  the 
following  procedure. 

Edison-SMUD  Power  Sale  Agreement 
Operating  Procedure  #1  (Procedure). 

This  Procedure  sets  forth  details  for 
scheduling  and  dispatching  Operating 
Capacity  and  deliveries  of  Associated 
Energy  under  the  terms  of  the  1988 
Edison-Sacramento  Municipal  utility 
District  (SMUD)  Power  Sale  Agreement. 
FERC  Rate  Schedule  No.  238. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  September  20.  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Northern  Power  Exchange 
Corporation 

(Docket  No.  ER94-1 593-0001 

Take  notice  that  on  September  1 . 
1994.  National  Power  Exchange 
Corporation  tendered  for  filing  revised 
FERC  Electric  Rale  Schedule  No.  1. 

Comment  date:  September  21.  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Arizona  Public  Service  Company 

IDocket  No.  ER94-1607-O0()l 

Take  notice  that  on  August  30.  1994. 
Arizona  Public  Service  Company  (.-XPS) 
tendered  for  filing  revised  Exhibit  B  to 
the  Wholesale  Power  Agreement 
between  APS  and  Citizens  Utilities 
Company  (Citizens)  (APS-FERC  Rate 
Schedule  No.  149). 

Current  rate  levels  are  unchanged 
from  those  currently  on  file  with  the 
Commission,  and  no  other  significant 
change  in  service  to  this  or  any  other 
customer  results  from  the  revision 
proposed  herein.  No  new  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  this  revision. 

A  copy  of  this  filing  has  been  served 
on  Cities  and  the  Arizona  Corporation 
Commission. 

Comment  date:  September  21 ,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


15.  The  Narragansett  Electric  Company      18.  Hadson  Electric,  Inc. 


IDocket  No.  ER94-1610-0001 

Take  notice  that  on  August  30. 1994, 
The  Narragansett  Electric  Company, 
-tendered  for  filing  changes  to  certain 
adjustment  factors  affecting  the  retail 
rates  charged  under  its  borderline  sales 
tariff.  According  to  Narragansett,  Rhode 
Island  Public  Utilities  Commission  has 
approved  the  tendered  changes  and 
made  them  effective  as  of  specified 
dates  during  July  1994. 

Comment  date:  September  21, 1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Southern  Company  Services.  Inc. 

IDocket  No.  ER94-1611-O00I 

Take  notice  that  on  August  31.  1994. 
Southern  Company  Services.  Inc.  (SCS). 
acting  on  behalf  of  Alabama  Power 
Company.  Georgia  Power  Company. 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
Power  Company  (collectively  referred  to 
as  '"Southern  Companies')  filed  a 
Service  Agreement  dated  as  of  August 

17,  1994,  between  AES  Power,  Inc.  and 
SCS  for  service  under  the  Short-Term 
Non-Firm  Transmission  Service  Tariff  of 
Southern  Companies. 

Comment  date:  September  21 ,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice 

17.  Destec  Power  Services.  Inc. 

IDocket  No.  ER94-1612-OtKi| 

Take  notice  that  Destec  Power 
Services,  Inc.  on  August  31.  1994. 
tendered  for  filing  pursuant  ip  Rules  205 
and  207  of  the  Commission  s  Rules  of" 
Practice  and  Procedure  (18  CFR  385  205 
and  385.207)  and  Section  35.12  of  the 
Commission's  Regulations  under  the 
Federal  Power  Act.  18  CFR  35.12.  a 
petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission,  and  an  order  accepting 
its  FERC  Electric  Schedule  \"o  1 .  to  be 
effective  on  September  1   1994. 

Destec  Power  Services.  Inc.  intends  to 
engage  in  electric  power  and  energy 
transactions  as  a  marketer  and  a  broker. 
In  Destec  Power  Services,  Inc's 
marketing  transactions.  Destec  Power 
Services,  Inc.  proposes  to  charge  rates 
mutually  agreed  upon  by  the  parties. 
Destec  Power  Services,  inc  is  not  in  the 
business  of  producing  or  transmitting 
electric  power.  Destec  Power  Servii  es. 
Inc.  does  not  currently  have  or  .- 
contemplate  acquiring  title  to  any 
electric  power  transmission  facilities  or 
any  electricity  service  franchises. 

Comment  date:  September  21 ,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


JMI 


[Docket  .No.  ER94-1613-0001 

Take  notice  that  on  August  31, 1994. 
Hadson  Electric,  Inc.  (Hadson  Electric) 
tendered  for  filing  pursuant  to  Rules  205 
and  207  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.205 
and  385.207,  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission,  and  an 
order  accepting  its  Rate  Schedule  No.  1 
to  be  effective  on  the  date  of  the 
Commission  order. 

Hadson  Electric  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  broker.  In  transactions 
where  Hadson  Electric  sells  electric 
energy  it  proposes  to  make  such  sales  at 
rates,  terms,  and  conditions  to  hK? 
mutually  agreed  to  with  the  purchasing 
party.  Hadson  Electric  is  not  in  the 
business  of  generating,  transmitting,  or 
distributing  electric  power. 

Comment  date:  September  21,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Southern  Company  Services.  Inc. 

[Docket  No  ER94-1614-0001 

Take  notice  that  on  September  1 . 
1994.  Southern  Company  Services.  Inc  . 
on  behalf  of  Alabama  Power  Companv . 
Georgia  Power  Company.  Gulf  Power 
Company.  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (Southern  Companies),  have 
tendered  for  filing  amendments  to  unit 
poser  sales  (UPS)  agreements  between 
Southern  Companies,  and  Florida  Power 
Corporation.  Florida  Power  &  Light 
Company,  Jacksonville  Electric 
.Authority,  arid  the  City  of  Tallahassee. 
Florida  respectively.  Specificalh.  the 
following  amendments  were  submitieii 
(i)  An  .Amendment  dated  April  15,  IWA. 
to  the  Amended  and  Restated  Unit 
Power  Sales  Agreement  between  lE.^ 
and  Southern  Companies  dated  Ma\  m. 
1982.  as  amended;  (ii)  an  Amendineni 
dated  March  29.  1994.  to  the  Amended 
and  Restated  Unit  Power  Sales 
.Agreement  between  FPL  and  Southern 
Companies  dated  February  18,  1982.  as 
amended;  (iii)  an  Amendment  dated 
April  21 .  1994.  to  the  Unit  Power  Sales 
Agreement  between  FPC  and  Southern 
Cohipanies  dated  July  19,  1988.  as 
amended:  (iv)  an  Amendment  dated 
March  29.  1994.  to  the  Unit  Power  Sales 
.Agreement  between  FPL  and  Southern 
Companies  dated  July  20,  1988.  as 
amended;  (v)  an  Amendment  datetl 
April  5.  1994,  to  the  Unit  Power  Sales 
Agreement  between  JEA  and  Southern 
Companies  dated  August  17,  1988,  as 
amended:  and  (vi)  an  Amendment  dated 
August  1.  1994,  to  the  Unit  Power  Sali-v 
Agreement  dated  December  8, 1990. 
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between  Southern  Companies  and 
Tallahassee. 

The  parties  to  the  above-referenced 
agreements  propose  to  revise  the 
agreements  to  modify  the  classifications 
methodology  used  to  calculate  operation 
and  maintenance  expenses,  to  provide 
for  increased  peak  capacity,  and  to 
adjust  the  method  by  which  net 
dependable  capacity  ratings  are 
calculated.  The  parties  request  the 
amendments  concerning  operation  and 
maintenance  expenses  to  be  made 
effective  as  of  August  1, 1993,  and 
request  the  other  amendments  be  made 
effective  as  of  January  1,  1993. 

Comment  date:  September  21, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 

|FR  Doc.  94-22801  Filed  9-14-94;  8:45  ami 
BILUNG  COOE  a717-01-P 

[Docket  No.  CP94-744-000,  et  al.] 

Florida  Gas  Transmission  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

September  7. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Company 

I  Docket  No.  CP94-744-0001 

Take  notice  that  on  August  29,  1994. 
Florida  Gas  Transmission  Company 
(FGT).  P.O.  Box  1188,  Houston,  Texas 
77251-1188,  filed  in  Docket  No.  CP94- 
744-000.  as  supplemented  on 
September  1, 1994,  a  request  pursuant 
to  §§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
137.216)  for  authorization  to  abandon  . 


and  remove  a  meter  station  which 
served  as  a  delivery  facility  for  Deseret 
Ranches  of  Florida.  Inc.  (Deseret)  in 
Osceola  County,  Florida,  under  FGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-553-000.  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

FGT  states  that  Deseret  has  requested, 
by  letter  dated  June  14. 1994,  FGT  to 
remove  the  inactive  meter  station, 
which  once  served  as  a  delivery  point 
to  Deseret  under  an  agreement  dated 
October  1.  1986.  by  and  between  FGT 
and  Deseret.  FGT  further  states  that 
upon  its  restructuring  of  its  services 
under  Order  636,  Deseret  elected  to    , 
change  its  energy  source  and  did  not 
execute  a  new  service  agreement  with 
FGT.  FGT  indicates  that  the  meter 
station  served  only  Deseret.  FGT  also 
indicates  that  the  proposed  activity  is 
not  prohibited  by  its  existing  tariff  and 
that  it  has  sufficient  capacity  to 
continue  all  services  without  detriment 
or  disadvantage  to  FGT's  other 
customers. 

Comment  t/afe:  October  24.  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Texas  Gas  Transmission  Corporation 
and  Texas  Eastern  Transmission 
Corporation 

(Doclcet  No.  CP94-735-O00I 

Take  notice  that  on  August  24.  1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street, 
Owensboro,  Kentucky  42301  and  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.  Box  1642, 
Houston.  Texas  77251-1642,  filed  in 
Docket  No.  CP94-735-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  transportation 
and  exchange  service  between  Texas 
Gas  and  Texas  Eastern,  all  as  more  fully 
sot  forth  in  the  appUcation  which  is-on 
file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  and  Texas  Eastern  state  that 
a  gas  transportation  and  exchange 
agreement  (Agreement)  between  Texas 
Gas  and  Texas  Eastern  provided  for  the 
parties  to  exchange  up  to  20.000  Mcf  per 
day  of  natural  gas  between  West 
Cameron  Block  237,  Offshore  Louisiana 
and  HIOS  Block  A-568,  Offshore  Texas. 
Texas  Gas  and  Texas  Eastern  indicate 
that  pending  the  delivery  by  Texas 
Eastern  of  the  Block  A-568  volumes  of 
gas  to  Texas  Gas.  the  Agreement  also 
provided  that  Texas  Eastern  would 
transfHJrt.  20,000  Mcf  per  day  of  natural 
gas  for  Texas  Gas  on  an  interim  basis  to 
a  point  of  interconnection  between  the 


facilities  of  Texas  Eastern  and 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  near  Ragley, 
Louisiana,  and  certain  points  where 
Texas  Eastern's  and  Texas  Gas's  system 
interconnected. 

According  to  Texas  Gas  and  Texas 
Eastern,  Texas  Gas  and  Texas  Eastern 
mutually  agreed  to  cancel  the 
Agreement  effective  May  31.  1994. 
because  the  exchange  services  provided 
under  the  Agreement  are  no  longer 
needed  by  either  Texas  Gas  or  Texas 
Eastern.  Texas  Gas  and  Texas  Eastern  - 
indicate  that  there  will  be  no      ^  - 

abandonment  of  facilities  related  to  the 
proposed  abandonment  of  services. 

"  Comment  date:  September  28, 1994, 
in  accordance  with  Standard  Paragrapjh 
F  at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP94-750-OOOI 

Take  notice  that  on  August  36.  1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  60148.  filed  in  Docket 
No.  CP94-750-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Corhmission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
abandon  certain  meter  runs  and 
sidetaps.  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-402-000.' 
all  as  more  fully  set  forth  in  the  request 
for  authorization  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Natural  seeks  authorization  to 
abandon  two  10-inch  meter  runs  and 
two  sidetaps.  one  12-inch  and  one  8- 
inch.  located  at  Natural's  Volo  Meter 
aixd  Regulator  Station  (Volo  Meter 
Station),  Lake  County,  Illinois.  Natural 
states  that  the  facilities  were 
constructed  pursuant  to  an  order  issued 
June  13,  1950,-  to  Texas  Illinois  Natural 
Gas  Pipeline  Company  (Texas  Illinois).^ 
Natural  states  that  the  meter  runs  were 
not  utilized  and  became  surplus. 

Natural  states  that  Northern  Illinois 
Gas  Company  (NIGAS).  Natural's  only 
customer,  has  requested  changes  at  the 
Volo  Meter  Station  which  will  allow 
NIGAS  to  receive  gas  at  mainline 
pressure  (800  psig  maximum  vs.  a 
current  delivery  pressure  of  350  psig). 
To  accomplish  this.  NIGAS  has  agreed 
to  install  its  own  regulatory  runs. 
Natural  states  that  all  work  will  take 


place  inside  the  meter  site  or  within  the 
existing  right-of-way.* 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
al  the  end  of  this  notice. 

4.  Wiiiiston  Basin  Interstate  Pipeline 
Company 

I  Docket  No.  CP94-758-0001 

Take  notice  that  ori  September  2, 
1994.  Wilhston  Basin  Interstate  Pipeline 
Company  (Wiiiiston  Basinj.  200  North 
Third  Street.  Suite  300.  Bismarck.  North 
Dakota  58501.  filed  in  Docket  No.  CP94- 
758-000.  an  application  pursuant  to 
Section  7(b)  of  thr"  Natural  Gas  Act  for 
authority  to  abanaon  a  delivery  tap  and 
appurtenant  faciiin«s.  all  as  more  fully  ~ 
set  forth  in  the  ill M    .cation  which  is  on 
B le  with  the  Con M.    >sion  and  open  ta 
public  inspectiort 

Specifically,  Wiiiiston  Basin  proposes 
to  abandon  a  delivei-y  tap  located  on  the 
6-inch  Redwing  Lateral  at  Station  No.  ' 
489+23.  in  the  SE  i/4  SecUon9,  T149N, 
RIOIW,  McKenzie  County,  North 
Dakota.  WiUiston  Basin  states  that  the 
tap  has  not  been  used  for  several  years 
and  the  landowner  Has  requested  that 
Wiiiiston  Basin  remove  the  above 
ground  setting  to  ease  farming 
operations. 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regidations  under  the  Natural 
Gas  Act  (18  CFR  157  10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  vdshing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  1 5  of  the  Natural  Gas 


Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  fiuther  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandorunent 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
mtervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  heeiring  is  required,  further 
noticeof  such  hearing  will  be  duly 
given. 

.   Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 
-  G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawTi 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gjis  Act. 
Lois  D.  CashelJ. 
Secretary. 
IFR  Doc.  94-22802  Filed  9-14-94.  a;45  am] 

BILL-tNG  CODE  6717-01-P 


1  See.  20  FERC  162.415  (1982). 

2  See.  9  FPC.  page  lO-i,  Docket  No.  G-1245. 

'  '  Natural  acquired  the  assets  of  Texas  Illinois  by 
merger  pursuant  to  an  order  dated  September  29. 
1960.  issued  in  Docket  No.  CH60-97. 


-*  Natural  state*  that  all  other  £icilitie«  at  the  Volo 
Meter  Station  requiring  abandonnient  were 
constructed  pursuant  to  §  2.55  of  the  Corajnissions 
Regulations.  Therefore,  Natural  is  not  seeking 
abandonment  atithorization  m  to  them. 
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[Docket  No.  SA94-4-000] 

American  Gas  Storage.  LP.;  Petition 
for  a  Staff  Adjustment 

September  9. 1994. 

Take  notice  that  on  September  1, 1994 
American  Gas  Storage.  L.P.  (AGS)  filed 
a  Petition  for  a  Staff  Adjustment.  The 
purpose  of  this  petition  is  to  permit 
AGS  to  establish  rates  for  services 
performed  pursuant  to  Section  311  of 
the  NGPA  which  are  comparable  to  the 
rates  approved  by  the  Texas  Raihoad 
Commission  for  intrastate  service. 

A  copy  of  this  filing  has  been  served 
upon  all  of  American  Gas  Storage.  L.P.'s 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  Street.  N.E.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  16. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-22803  Filed  9-14-94.  8-45  am) 
BIIXING  CODE  6717-01-M 

[Docket  Nos.  TA95-1 -23-000  arid  TM95-2- 
23-000] 

Eastern  Shore  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  9. 1994. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (Eastern  Shore) 
tendered  for  filing  on  September  1.  1994 
certain  revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  filing.  Such 
tariff  sheets  bear  a  proposed  effective 
date  of  November  1.  1994. 

Eastern  Shore  states  the  above 
referenced  tariff  sheets  are  being  filed 
pursuant  to  §  154.305  of  the 
Commission's  regulations  and  Sections 
21.  23,  and  24  of  the  General  Terms  and 
Conditions  of  Eastern  Shore's  FERC  Gas 
Tariff  to  reflect  changes  in  Eastern 
Shore's  jurisdictional  sales  rates. 

Eastern  Shore  states  the  subject  fihng 
is  its  annual  PGA  filing  and  consists  of 
the  calculation  of  current  adjustments 
for  the  Demand  and  Commodity 
purchased  gas  and  transportation  cost 
components,  respectively,  of  Eastern 
Shore's  jurisdictional  sales  rates 
proposed  to  be  effective  November  1. 
1994.  The  subject  filing  also  includes 
the  calculation  of  Eastern  Shore's 
annual  Demand  and  Commodity 
surcharges  proposed  to  be  effective 
November  1, 1994  to  amortize  the 
Account  No.  191  Unrecovered 
Purchased  Gas  Cost  and  Unrecovered 
Transportation  Cost  balances  as  of  June 
30,  1994. 

Eastern  Shore  states  the  sales  rates  set 
forth  herein  reflect  an  overall  change  of 
$1.0006  per  dt  in  the  Demand  Charge 
and  an  overall  change  of  50.1275  per  dt 
in  the  Commodity  Charge,  as  measured 
against  Eastern  Shore's  quarterly  PGA 
filed  in  Docket  No.  TQ94-6-23-^X)0  on 
July  1. 1994  and  approved  to  be 
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effective  on  August  1,  1994  by  letter 
order  dated  July  27, 1994. 

Eastern  Shore  further  states  that 
pursuant  to  Section  24  of  its  FERC  Gas 
Tariff  it  is  filing  to  change  certain  of  its 
storage  service  rates  to  track  changes 
made  by  its  pipeline  suppliers  which 
provide  such  services  to  Eastern  Shore. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  27. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell. 
Secretary. 
[FR  Doc.  94-22804  Filed  »-14-94;  8:45  am] 

BILLING  CODE  e717-01-M 


[Docket  No.  RP94-327-001] 

Florida  Gas  Transmission  Company; 
Compliance  Filing 

September  9,  1994. 

Take  notice  that  on  September  2, 
1994,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  the 
following  tariff  sheet: 

Substitute  First  Revised  Sheet  No.  177A 

On  Jiily  25,  1994  FGT  filed  tariff 
sheets  proposing  modifications  to  the 
creditworthiness  criteria  associated  with 
its  permanent  capacity  release  program. 
Subsequently,  on  August  31, 1994,  the 
Commission  issued  an  order  directing 
FGT  to  file  revised  tariff  language  as 
discussed  in  FGT's  August  24,  1994 
answer  to  a  pleading  by  Peoples  Gas 
System,  Inc.  Therefore,  in  compliance 
with  the  Commission's  order,  in  the 
instant  filing  FGT  is  revising  §  18.G.1  on 
Substitute  First  Revised  No.  177A 
consistent  with  FGT's  August  24 
Answer  and  the  Commission's  August 
31  Order.  Specifically,  the  revised 
provision  will  clarify  that  if  at  the  time 


of  relinquishment  an  Acquiring  Shipper 
meets  the  creditworthiness  standards, 
then  the  Relinquishing  Shipper  is  fully 
relieved  of  liability  to  FGT.  with  respect 
to  the  amount  of  capacity  relinquished. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
to  Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  16,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene. 

Copies  of  this  filing  are  on  file  with 
the  Coirunission  and  are  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-22805  Filed  9-14-94.  8:45  am) 
BILUNG  COOe  «717-01-M 

[Docket  No.  GT94-66-000) 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

September  9, 1994. 

Take  notice  that  on  September  1 , 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  below  listed 
tariff  sheets  to  be  effective  October  1 , 
1994: 

Second  Revised  Sheet  No.  601 

Fourth  Revised  Sheet  Nos.  602  through  605 

Fourth  Revised  Sheet  No.  611 

Second  Revised  Sheet  No.  613 

Natural  states  that  the  purpose  of  the 
filing  is  to  update  the  Index  of 
Purchasers  contained  in  Naturals  Tariff 
in  accordance  with  §154  41(a)  of  the 
Commission's  Regulations. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  October  1,  1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 


Commission's  Rules  and  Regulations.  ■ 
All  such  protests  should  be  filed  on  or 
before  September  16, 1994.  Protests  will 
be  considered  by  the  Comihission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  t)ecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-22806  Filed  9-14-94.  8:45  aiitl 
BILLING  CODE  B717-01-M 

[Docket  No.  MT94-19-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

September  9, 1994. 

Take  notice  that  on  August  31,  1994. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  the  tariff 
sheets  listed  on  Appendix  A  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
all  of  which  are  proposed  to  become 
effective  October  1, 1994. 

Panhandle  states  that  this  filing  is 
being  submitted  to  comply  with  Order 
No.  566  and  §250.16  of  the 
Commission's  Regulations,  by  (1) 
deleting  §  6.7  of  the  General  "Terms  and 
Conditions  which  relates  to  information 
on  the  pricing  of  service  and  the 
availability  of  capacity;  (2)  deleting 
items  15  and  16  from  the  Service  Rights 
Request  Form  which  refer  to  the 
marketing  affiliate  involvement  in  the 
transaction;  and  (3)  deleting  item  22 
from  thB  Service  Rights  Request  Form 
which  identifies  the  seller  of  the  gas.  In 
addition,  Panhandle  is  revising  Section 
23  of  the  General  Terms  and  Conditions 
to  better  describe  the  facilities  shared 
with  its  marketing  affiliate,  1  Source 
Energy  Services  Company,  formerly 
Panhandle  Trading  Company. 

Panhandle  states  that  copies  of  this 
filing  have  been  sent  to  all  affected 
customers  and  applicable  stale 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  16, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubhc  inspection  in  the 
Public  Reference  Room. 
Lois  O.  CasheU. 
Secretary. 

IFR  Doc.  94-22807  Filed  9-14-94;  8:45  ami 
BILUNC  CODE  •717-01-M 

[Docket  No.  CP94-7 42-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Application 

September  9,  1994 

Take  notice  that  on  August  29,  1994, 
Transcontinental  Gas  Pipe  Line 
Cor|>oration  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  an  order 
granting  permission  and  approval  to 
abandon  certain  facilities  at  the  location 
where  Transco  will  install  a  new  river 
crossing  at  the  Mississippi  River,  and 
requests  such  authorization  by  October 
3,  1994.  ail  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Transco  states  that  on  July  6,  1994,  it 
filed  in  Docket  No.  CP94-645-000  an 
application  for  certificate  authorization 
to  install  approximately  4,100  feet  of 
360-inch  diameter  pipeline  by 
horizontal  directional  drilling  under  the 
Mississippi  River,  at  the  location  of  its 
established  pipeline  crossing  corridor  of 
the  Mississippi  River  between  Point 
Coupee  and  West  Feliciana  Parishes, 
Louisiana,  it  is  stated  that 
approximately  900  feet  of  tie-in  piping 
on  the  banks  of  the  river  will  be 
required  to  connect  the  drilled  crossing 
to  Transco "s  existing  mainline  system. 
Transco  states  tliat  the  proposed 
installation  will  replace  two  30-inch 
pipelines  that  have  been  exposed  and 
damaged  by  Mississippi  River  channel 
scour  and  are  now  inoperable. 

Transco  states  that  by  order  dated 
August  12,  1994,  the  Commission  issued 
a  certificate  to  Transco  authorizing 
installation  of  the  36-inch  diameter 
pipeline  by  horizontal  directional 
drilling. 

Transco  states  that  the  instant 
application  seeks  authorization  to 
abandon  the  two  30-inch  pipeline 
crossings.  Transco  states  that  the  two 
30-inch  pipelines  will  be  abandoned  as 
follows: 

(1)  Approximately  7,200  feet  of  the 
lines  in  the  river  bed  will  be  abandoned 


JMI 


in  place.  If  piggable,  these  lines  will  be 
pigged  until  they  are  free  of  liquids,  and 
then  each  end  of  the  sections  of  lines  to 
be  abandoned  will  be  cut  below  grade 
and  welded  closed  with  steel  plates. 
The  lines  to  be  abandoned  will  be  filled 
with  water. 

(2)  Approximately  2,000  feet  of  on- 
bank  tie-in  piping  will  be  removed. 

Transco  states  that  the  retirement  and 
removal  work  is  estimated  to  cost 
$179,265.  It  is  stated  that  the  same 
contractor  that  will  install  the  new 
crossing  will  also  perform  the 
retirement  and  removal  work. 

Transco  submits  that  the  public 
convenience  and  necessity  requires 
issuance  of  the  authorization  requested 
herein  because  these  abandonment 
activities  are  necessitated  by  installation 
of  the  new  crossing  of  the  Mississippi 
River.  Transco  requests  that  an  order 
authorizing  the  abandonment  activities 
described  herein  be  issued  by  October  3, 
1994.  so  that  the  contractor  that  will 
install  the  new  crossing  can  also 
perform  the  retirement  and  removal 
work. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  26, 1994,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Enei^'  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beheves 
that  a  formal  hearing  is  required,  further 


notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  heciring. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-22808  Filed  9-14-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  TM94-1 6-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

September  9, 1994 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (TGPL)  tendered 
for  filing  on  September  2,  1994  Sixth 
Revised  Sheet  No.  28  to  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
which  tariff  sheet  is  proposed  to  be 
effective  on  August  1,  1994. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  a  rate  change 
attributable  to  storage  service  purchased 
from  Texas  Eastern  Transmission 
Corporation  (TETCO)  under  its  Rate 
Schedule  X-28  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedule  S- 
2.  The  tracking  filing  is  being  made 
pursuant  to  section  26  of  the  General 
Terms  and  Conditions  of  Volume  No  1 
of  TGPL's  FERC  Gas  Tariff 

Included  in  appendix  A  attached  to 
the  filing  is  an  explanation  of  the  rate 
change  and  details  regarding  the 
computation  of  the  revised  S-2  rates. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  S-2 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory-  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
IX;  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  16. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-22809  Filed  9-14-94:  8:45  ami 

BILUNG  CODE  6717-Ot-M 

Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  July  11  Through  July  15, 1994 

During  the  week  of  July  1 1  through 
July  15,  1994.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

A.  VICTOBIAN.  7/13/94.  LFA-0392 

Dr.  A.  Victorian  filed  an  Appeal  from 
a  determination  issued  by  the 
Albuquerque  Operations  Office 
(Albuquerque)  of  the  Department  of 
Energy  (DOE)  in  response  to  a  request 
under  the  Freedom  of  Information  Act 
(FOIA).  Dr.  Victorian  sought  documents 
concerning  the  DOE/Department  of 
Defense  Memorandum  of  Understanding 
for  the  non-lethal  weapons  program.  In 
considering  the  Appeal,  the  DOE  found 
that  the  search  performed  by  Los 
Alamos  National  Laboratory  was 
inadeqiiate.  In  addition,  the  DOE  found 
that  Dr.  Victorian  did  not  adequately 
describe  the  document.  Accordingly,  the 
Appeal  was  granted  and  remanded  to 
Albuquerque  for  a  new  determination. 
JAMES  W.  SCOTT,  JR.,  7/13/94.  LFA- 
0393 
lames  VV.  Scott.  Jr.  (Appellant)  filed 
an  Appeal  from  a  determinati^on  issued 
by  the  Oak  Ridge  Operations  Office  (Oak 
Ridge)  in  response  to  a  request  from  the 
Appellant  under  the  Freedom  of 
Information  Act.  The  Appellant  sought 
information  concerning  his  late 
grandfather,  an  employee  of  a  DOE 
subcontractor.  In  considering  the 
Appeal,  the  Office  of  Hearings  and 
Appeals  found  that  Oak  Ridge 
performed  an  adequate  search  for 
documents  related  to  the  Appellant's 
request  and  that  no  responsive 
documents  existed.  Accordingly,  the 
Appeal  was  denied  in  all  respects. 
A4ARK  S.  BOGGS,  7/12/94,  LFA-0373 

Mark  S.  Boggs  filed  an  Appeal  from  a 
denial  by  the  Freedom  of  Information 
and  Privacy  Acts  Branch  of  a  Freedom 
of  Information  Request.  The  appellant 
had  sought  records  concerning  possible 


removal  of  tissue  samples  from  his 
mother's  body  for  the  purpose  of  testing 
the  tissue  for  plutonium  contamination. 
His  request  was  prompted  by  a  news 
article  which  indicated  that  during  the 
cold  war,  tissue  from  the  bodies  of 
people  who  lived  near  nuclear  plants 
had  been  removed  and  tested.  In  its 
determination,  the  FOIA  Branch  stated 
that  it  could  not  locate  any  responsive 
documents.  After  reviewing  the  matter, 
the  DOE  found  Uiat  the  FOIA  Branch 
had  conducted  a  thorough  search  for 
responsive  documents,  and  that  none 
had  been  located.  Accordingly,  the 
Appeal  was  denied. 
US  WEST  COMMUNICATIONS 

FEDERAL  SERVICES.  INC..  7/13/94, 

LFA-0391 
US  West  Communications.  Federal 
Services.  Inc.  (US  West)  filed  an  Appeal 
from  a  determination  issued  by  the 
Albuquerque  Operations  Office 
(Albuquerque)  of  the  Department  of 
Energy  (DOE)  in  response  to  a  request 
from  US  West  under  the  Freedom  of 
Information  Act  (FOIA).  US  West  sought 
standard  government  contract  forms 
6432-A  through  6432-F  (containing 
unit  prices)  for  the  Integrated 
Technologies  Corporation's  fiber 
installation  contract.  In  considering  the 
Appeal,  the  Office  of  Hearings  and 
Appeals  found  that  Albuquerque 
performed  an  adequate  search  for  the 
requested  contract  forms  and  that 
neither  the  forms  nor  unit  prices  existed 
for  the  fiber  installation  contract. 
Accordingly,  the  Appeal  was  denied. 

Request  for  Exception 

LAS  ENERGY  CORPORATION.  7/1 1/94, 
LEE-0113 
LAS  Energy  Corporation  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(ElA)  requirement  that  it  file  Form  EIA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  gross 
inequity  or  serious  hardship.  On  May 
26.  1994.  the  DOE  issued  a  Proposed 
Decision  and  Order  determining  that  the 
exception  request  should  be  denied.  No 
Notice  of  Objections  to  the  Proposed 
Decision  and  Order  was  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
DOE  within  the  prescribed  time  period. 
Therefore,  the  DOE  issued  the  Proposed 
Decision  and  Order  in  final  form, 
denying  LAS  Energy's  Application  for 
Exception. 

Request  for  Reconsideration  and/or 
Rescission 

CHEVRON  U.S.A.  INC.  ECONOMIC 
REGULATORY 


JMI 


ADMINISTRATION,  7/14/94.  LRR- 
0015  LRZ-0025 

Chevron  U.S.A.  Inc.  (Chevron)  filed  a 
Motion  for  Reconsideration  and  the 
Economic  Regulatory  Administration 
(ERA)  filed  a  Motion  to  Compel,  relating 
to  a  Decision  and  Order  which  granted 
in  part  a  Motion  for  Discovery  filed  by 
the  ERA  in  a  Proposed  Remedial  Order 
(PRO)  proceeding  involving  Chevron. 
Case  No.  LRO-0004.  Economic 
Regulatory  Administration.  23  DOE 
184.003  (1993)  ("Discovery  Order").  In 
its  Motion  for  Reconsideration,  Chevron 
requested  that  the  firm  not  be  required 
to  produce  fiiU  copies  of  its  1980  and 
1981  income  tax  returns  as  directed  in 
the  Discovery  Order.  In  the  Motion  to 
Compel,  the  ERA  requested  that 
Chevron  be  directed  to  comply  fully 
with  the  Discovery  Order  and  to 
produce  immediately  all  responsive 
documents.  In  considering  Chevron's 
motion,  the  DOE  determined  that 
substantial  portions  of  Chevron's 
consolidated  tax  returns  related  to  the  • 
firm's  parent  and  affiliates,  and  was 
irrelevant  to  the  matters  concerned  by 
the  PRO.  However,  in  considering  the 
ERA'S  motion,  the  DOE  further 
determined  that  Chevron  had  failed  to 
produce  other  materials  responsive  to 
the  discovery  requests  approved  in  the 
Discover  Order.  Accordingly,  both 
Chevron's  Motion  for  Reconsideratiori 
and  the  ERA's  Motion  to  Compel  were 
granted  in  part. 

Refund  Application 

TEXACO  INC./  WHEEUNG  STEEL 
CORPORATION.  TRW,  INC., 
LASCO  SHIPPING,  INC..  7/1 1/94. 
RF321-19546.  RF321-19566. 
RF321-19599 

The  DOE  issued  a  Decision  and  Order 
dismissing  three  Applications  for 
Refund  filed  by  LK,  Inc.,  a  private  filing 
service,  on  behalf  of  Wheeling  Steel 
Corporation,  TRW,  Inc.  and  Lasco 
Shipping  Co.  The  appHcations  were 
signed  only  by  an  officer  of  LK,  Inc.  On 
several  occasions,  beginning  on  March 
3,  1994.  the  DOE  requested  that  LK,  Inc. 
submit  copies  of  the  claims  signed  by 
responsible  officials  of  the  firms 
involved.  However,  LK,  Inc.  failed  to 
submit  the  copies  or  show  that  it  was 
authorized  to  file  the  applications. 
Consequently,  the  DOE  ordered  the 
applications  dismissed. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications,    - 
which  are  not  summarized.  Copies  of 
the  full  texts  of-the  Decisions  and 
Orders  are  available  in  the  Public 
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Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 

ATL.ANTIC  RICHFIELD  COMPANY/PEL'S  ARCO.  INC  RFin4-i  i«ft« 

F.\RMERS  UNION  OIL  COMPANY  RF77?-«fi-«^ 

ST.  FRANCIS  MERCANTILE  EQUITY  RF2-2lfiqfi77 

GULF  OIL  CORPORATION/FAULK'S  GULF '.ZZZZZZZ"Z.  RF300^8512 

STAN  TAUBER  GULF RF30(>-l8Sifi 

GULF  OIL  CORPORATION/WEIL  PURCHASING  CORPORATibN  'Z'Z'ZZ". RFinn-iftiftQ 

ECONOMY  OIL-WEIL  BROTHERS RFinoIift^Qn 

INTERSTATE  VAN  LLNES.  INC  RR272  140 

OSBORN-E  TRUCK  LINE.  INC „. „ RR272-141 

MARTIN  TRUCKING.  INC  :..• ,  ■"■■ no^^o  142 

COVERED  WAGON  TRAIN,  INC  -.  .  "    "  ' RR272  14T 

N.»iTIONAL  CAR  RE.NTAL -  '■■"'- ' RF?'P-Q^ftK<; 

PENNSY  SUPPLY.  INC „ .    ""  '       ' rf97?Jom^ 

PENNSY  SUPPLY,  I.\C  , -. ■■  ■■": ■■- ■■■■■ Rn277l^qKts 

j^BST^co SERVICE. „ ......„.....: ..:.:::::..:::::::::::::::::::::;:::::::::;::::::::  rf272:7S 

LENS  MOBIL  MART  ; RF2'2-784io 

FOWLER-FARM-CITY-SALES.  INC . .  .    ' '^""' " RF272-7ft42-i 

THORNTON  BROS.  TEXACO  STATION  '. , ,..:.....     .  "  -■"■■- ' ' RF272-78I24 

ZIEGLER  TRAHAN  D.\IRY  ET  AL ■■""■■ - •■  RF2-2-91638 
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07/14/94 
07/11/94 


07/12/94 
07/12/94 
07/14/94 


07/11/94 
07/12/94 

07/14/94 


07/14/94 


Dismissals 

The  following  submissions  were 
dismissed: 


NAME 

CASE  NO. 

BALDWIN   COUNTY   BOARD 

RF272- 

OF  EDUCATION. 

82484 

CITY  OF  NEWARK 

RF272- 

85789 

DOUGLAS                  COUNTY 

RF272- 

SCHOOL  DISTRICT. 

82729 

ERIE    CITY    SCHOOL    DIS- 

RF272- 

TRICT. 

81787. 

EUGENE  DOBAJ  

RF272- 

78680 

FORD       CENTRAL       C       U 

RF272- 

SCHOOL  DISTRICT. 

82465 

GREEN  COUNTY  HIGHWAY 

RF272- 

DEPARTMENT. 

82721 

INDEPENDENT       FARMERS 

LEE-Olie 

OIL  COMPANY. 

MIKE  DALTON  

RF321-9714 

SALEM  STATE  COLLEGE 

RF272- 

82650 

SPARTANBURG        SCHOOL 

RF272- 

DISTRICT  FIVE. 

82997 

ST.         JOHN'S         BAPTIST 

RF272- 

CHURCH. 

78319 

TOLLAND  BOARD  OF  EDU- 

RF272- 

CATION. 

82879 

WESTOALE  TEXACO  „... 

RF321- 

20201 

WESTOALE  TEXACO 

RF321- 

20201 

WOODSTOCK     BOARD    OF 

RF272- 

EDUCATION. 

82551 

YORK  TRUCK  RENTAL  INC  . 

RF272- 

90032 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence" 
Avenue.  SW.  Washington.  DC  20585, 
-Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 


Guidelines,  a  commercially  published 
loose  leaf  reporter  system.        - 

Dated:  September  7. 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
IFR  Doc  94-22892  Filed  9-14-94;  8:45  am] 
BILUNG  CODE  i*iO-Oi-P 

Issuance  of  Decisiotis  and  Orders 
During  the  Week  of  July  18  Through 
July  22,  1994 

Offjce  of  Hearings  and  Appeals 

During  the  week  of  July  18  through 
July  22.  1994,  the  decisions  and  orders 
summarized  below  were  issued  uith 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

C.D.  Varnadore  B-  Betty  Freeh,  7/21/94. 
LFA-0375 
C.D.  Varnadore  and  Betty  Freels  (the 
Appellants)  filed  an  Appeal  from  a 
partial  denial  by  the  DOEs  Oak  Ridge 
Operations  Office  (Oak  Ridge)  of  a 
Request  for  Information  which  they  had 
submitted  under  thepreedom  of 
Information  Act  (FOIA).  The  Appellants 
had  requested  billing  statements 
submitted  by  outside  counsel  to  DOE 
contractors.  In  considering  the  Appeal, 
the  DOE  found  that  while  some  of  the 
information  that  had  initially  been 
Withheld  under  Exemption  4  should 
have  been  released  to  the  public,  some 
of  the  information  requested  by  the 
Appellants  was  properly  withheld 
under  Exemption  4  since  it  was 
privileged  and  confidential. 


Accordingly,  the  Appeal  was  granted  in 
part  and  the  request  was  remanded  to 
Oak  Ridge  for  further  processing. 
David  W.  Loveless.  7/20/94.  LFA-0390 

David  W.  Loveless  filed  an  Appeal 
firom  a  partial  denial  by  the  DOEs  Idaho 
Operations  Office  (Idaho  Operations)  of 
a  Request  for  Information  which  he  had 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  Mr.  Loveless 
had  requested  documents  concerning 
the  award  of  a  contract  by  the  DOE  to 
MK-Ferguson,  Inc.  In  considering  the 
Appeal,  the  DOE  found  that  Idaho 
Operations  could  properly  invoke  the 
"predecisional"  privilege  of  Exemption 
5  of  the  FOIA  to  withhold  material  in 
a  Source  Evaluation  Board  report  that 
represented  the  deliberations  and 
recommendations  of  the  Board.  The 
DOE  also  found  that  similar  material  in 
contract  modification  memoranda  could 
be  withheld  under  the  privilege.  The 
DOE.  however,  found  that  much  of  the 
material  in  the  documents  did  not 
constitute  deliberative  material  and. 
therefore,  should  be  segregated  and 
released  to  Mr.  Loveless,  unless  covered 
by  another  FOIA  exemption.  Further, 
the  DOE  noted  that  the  contract  in 
question  was  awarded  under  the  Federal 
Acquisition  Regulations  as  amended  by 
the  DOE  Acquisition  Regulations.  If  any 
information  was  released  under  the 
debriefing  provisions  of  these 
regulations,  or  otherwise  made  public 
during  the  contracting  process,  this 
information  could  not  be  withheld 
under  Exemption  5.  Finally,  the  EXDE 
instructed  Idaho  Operations  to  consider 
the  Memorandum  to  All  Department 
Heads  on  FOIA  matters  issued  by 
Attorney  General  Janet  Reno. 
Accordingly,  the  Appeal  was  granted  in 
part,  and  the  request  remanded  to  Idaho 
Operations  for  further  action  in 
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accordance  with  the  instructions  in  the 

Decision. 

Undo  /.  Carlisle,  7/22/94.  LFA-0394 

Linda ).  CarUsle  hie  an  Appeal  horn 
a  determination  issued  to  her  by  the 
Director  of  the  UtiHty  Systems  Division 
of  the  Office  of  Utihty  Technologies  of 
the  DOE'S  Office  of  Energy  Efficiency 
and  Renewable  Energy  in  response  to  a 
Request  for  hiformation  submitted 
,  under  the  Freedom  of  Information  Act 
(FOIA).  hi  considering  the  Appeal,  the 
IX)E  found  that  Mrs.  Carlisle's  original 
FOIA  request  was  vague.  Under  these 
circumstances,  under  the  DOE  FOI.^ 
regulations,  the  agency  has  the 
obligation  to  contact  the  requester  to 
clarify  the  request.  The  DOE  contacted 
Mrs.  Carhsle  and  determined  that  she 
sought  six  categories  of  information. 
Accordingly,  the  Appeal  was  granted  in 
part  anci  the  clarified  request  was 
remanded  to  the  Freedom  of 
hiformation  and  Privacy  Branch  of  the 
Reference  and  hiformation  Management 
Division  of  the  Office  of  Administrative 
Services  to  determine  which  offic€?s  may 
need  to  search  for  responsive 
documents. 

Request  for  Exception 

Utile  River  Village  Campground,  Inc.,  7/ 
19/94.  LEE-01 27 
Little  River  Campground.  Inc.  fLittle 
River)  filed  an  Application  for 
Exception  requesting  permanent  relief 
from  the  Energy  Information 
Administration  (EIA)  requirpment  that  it 
file  Form  EL\-728B,  the  "ResellersV 
Retailers'  Monthly  Petroleum  Product 
Sales  Report."  In  considering  this 
request,  the  DOE  fotmd  that  Little  River 
was  experiencing  a  serious  hardship  of 
a  temporary  nature.  Accordingly, 
temporary  exception  relief  was  granted 
to  Little  River  from  July  1994  until 
December  1994.  Since  Little  River 
demonstrated  that  there  was  a  clear 
need  for  an  expeditious  determination 
of  the  firm's  Apphcation  for  Exception, 
the  DOE  determined  that  exception 
relief  should  be  made  effinrtive 
immediately  through  the  issuance  of  a 
Final  Decision  and  Order  pursuant  to  10 
C.F.R.  §  205.69C.  rather  than  the 
issuance  of  a  Proposed  Decision  and 
Order. 

Refimd  Applications 

Atlantic  Richfield  Company/ 

Commonwealth  Propane,  Inc.,  7/21/ 

94.  RF304-13307 
The  DOE  issued  a  Decision  and  Order 
denying  an  Apphcation  for  Refund  filed 
by  LK,  Inc.  (LK)  in  the  Atlantic 
Richfield  Company  (Arco)  refund 
proceeding  on  behalf  of  Commcmwealth 
Propane,  Inc.  (Commanwimhb).  It  waw 


determined  that  LK  failed  to  notify  the 
DOE  that  Commonwealth's  claim 
duplicated  a  previous  filing.  Therefore, 
LK  was  directed  to  submit,  within  thirty 
days  of  the  date  of  the  Decision  and 
Order,  an  explanation  of  its  role  in  the 
matter.  The  DOE  determined  that  until 
this  response  was  received,  Arco 
refunds  would  be  granted  directly  to  the 
apphcants  that  LK  represents. 
Enron  Corporation/Farmers  Union 

Central  Exchange,  Inc.  Land 

O'Lakes.  Inc..  7/18/94.  BF340-lbO, 

RF340-161 
Farmers  Union  Central  Exchange,  Inc. 
(CENEX)  and  Land  O'Lakes  (LOL) 
submitted  Applications  for  Refund  in 
the  Enron  Corporation  refund 
proceeding.  The  DOE  determined  that  in 
1987  CENEX  became  the  petroleum 
product  supplier  for  the  cooperative 
customers  of  LOL  and  Midland 
Cooperatives,  Inc.  (Midland),  and 
therefore  was  entitled  to  a  refund  of 
$1,120,808  under  the  presumption  of 
injury  for  cooperatives  for  Enron 
product  piut:hased  l^  CENEX,  LOL  and 
Midland  and  resold  to  those  firms' 
member  customers.  This  refund  to 
CENEX  was  subject  to  reporting 
requirements  and  a  dollar  for  dollar 
passthrough.  With  respect  to  Enron 
product  that  LOL  resold  to  ncm-niember 
customers  during  the  refund  period,  the 
DOE  found  that  the  presumption  of 
injury  for  cooperatives  did  not  apply. 
However,  the  DOE  found  that  LOL  was 
entitled  to  a  refund  of  $70,610  for  these 
Enron  purchases  under  the  mid-range 
presumption  of  injury  for  resellers. 
Accordingly,  the  total  refund  granted  to 
CENEX  and  LOL  was  $1,191,418. 
Florida  Public  UUlities  Co..  7/18/94, 

RF272-92184 
The  DOE  issued  a  Decision  and  Order 
i;onceming  the  Apphcation  for  Refund 
of  Florida  Public  Utilities  (FPU)  in  the 
crude  oil  overcharge' refund  proceeding. 
The  DOE  determined  that  the  applicant 
resold  the  refined  petroleum  products 
that  formed  the  basis  of  its  application 
and  thus  passed  on  the  costs  of  any 
overcharges  to  its  customers.  Therefore, 
the  DOE  concluded  that  FPU  was  not 
injured  by  any  of  the  overcharges 
associated  with  the  gallons  that  it 
purchased.  Accordingly,  the 
Apphcation  for  Refund  was  denied. 
Texaco  Inc./Loop's  Airport  Texaco.  7/ 

20/94,  RF321-210O5 
On  July  19. 1990,  the  DOE  issued  a 
Decision  and  Order  in  the  Texaco  Inc. 
refund  proceeding  concerning  an  ■ 
Application  for  Refund  filed  by  Loop's 
Airport  Texaco,  9  retailer  of  Texaco 
products.  That  refund  was  based  upon 
a  statement  by  Bert  N.  Loop  that  he 
operated  the  retail  outlet  for  the  entire 


March  1973  to  January  1981  refund 
period,  and  the  volume  of  purchases  at 
the  location  between  those  dates. 
Subsequently,  another  apphcant  filed  ari 
Application  for  Refund  for  the  same 
retail  location  for  the  period  begirming 
May  1978.  Mr.  Loop  acknowlet^ed  that 
he  left  the  outlet  in  1978  and 
commenced  operating  another  Texaco 
station  for  which  he  had  not  received 
any  refund.  The  DCffi  foimd  that  Mr. 
Loop  should  repay,  with  interest,  that 
portion  of  the  refund  attributable  to 
purchases  made  after  April  1978. 
However,  this  repayment  obhgation  wa> 
reduced  by  the  refund  to  which  Mr. 
Loop  was  entitled  with  respect  to  the 
second  Texaco  station. 

Texaco  IncJMajor  Oils,  7/22/94,  RF321- 
4344 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Apphcation  for  Refund 
filed  by  George  R.  [Hum  on  behalf  of 
Major  Oils  in  the  Texaco  Inc.  refund 
pro<.^eding.  Mr.  Diuin  claimed  that 
Major  Oils  purchased  36,530,672 
gallons  of  Texaco  motor  gasoline  and 
diesel  fuel  from  Evans  Oil  during  the 
consent  order  period.  However,  because 
Mr.  Dunn  could  not  substantiate  his 
volume  claim  or  show  that  the  produrt 
he  purchased  originated  with  Texaco, 
the  DOE  denied  tLhe  apphcation. 

Texaco  Inc./Von  Grantham  Texaco,  7/ 
22/94.  RF321-20042,  RF321-20043 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  that 
were  filed  on  behalf  of  Von  Grantham 
Texaco  by  Von  Grantham  (Case  No. 
RF321-20O42)  and  by  Joe  Anna 
Grantham  (Case  No;  RF321-20043), 
requesting  refunds  based  on  purcha:<er> 
of  Texaco  petroleum  products.  Mr 
Grantham  was  the  owner  of  Von 
Grantham  Texaco  during  the  rvfund 
period,  and  Ms.  Grantham  claimed  that 
she  was  entitled  to  half  of  the  portion 
of  the  refund  attributable  to  purchases 
made  while  she  and  Mr.  Grantham  were 
married.  In  considering  this  request,  the 
DOE  found  that  the  terms  of  the 
couple's  two  divorce  decrees  awarded  to 
Mr.  Grantham  the  right  to  the  refund: 
Accordingly,  the  DOE  issued  a  Decision 
and  Order  granting  the  Apphcation  for 
Refund  filed  by  Mr.  Grantham  and 
denying  the  one  filed  by  Ms.  Granthau) 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  cooccming  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Docibions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


ADCO  CHEMICAL  CO..  INC  ..: RF272-61760 

ATLANTIC  RICHFIELD  COMPANY/GUNLOCKE  CO..  INC  FT  AL RF304-14362 

ATLANTIC  RICHFIELD  COMPANY/RANDY'S  SERVICE  STATION RF304-15458 

BROWNING  ELEMENTARY  »9 RR272-118 

DST  PROPERTIES.  INC  RC272-''38 

EAST  ALABAMA  PAVING  CO..  INC.  ET  AL  ;... RF272-90012 

GOOD  HOPE  REFINERIES/KERR-MCGEE  CORPOR.\TiON '           RF339-8 

TRIANGLE  REFLNERIES,  INC RF339-9 

GULF  OIL  CORPORATION/CULOTTA  GULF  STATiON .- !  ...1!!!! '  " RF3(X>-20414 

GULF  OIL  CORPORATION/JERSEY  CAPE  OIL  CO.MPANY  , '    "  "  RF30O-20399 

STONE  HARBOR  PvEALTY _ '  RF30O-''0400 

SHESTONOILCO  .-. ;.     RF3OO-2040t 

GULF  OIL  CORPORATION/OLYMPIAN  OIL  CO .                         RF30O-15978 

GULF  OIL  CORPORATION/ROSEBORO  GULF RK300-184 

JET  G.\S  CORPORATION „ : ..     .  ,                     '             RR300-249 

LOU-JAK  TRUCKING  SERVICE „  RR272-139 

SIDNEY  TRUCK  &  STORAGE.  INC.  ET  AL  < RF272-93502 

TEXACO  INC/DANIEL  TEXACO  SERVICE  STATION  »2  '      RF321-11590 

TEXACO  INC/SHAWS  TEXACO  £TAL RF321^89 

TEXACO  INC/SOUTH  COUNTY  TEXACO  £TAL RF321-19810 

TOWN  OF  TOWNSEND.  MASS .....: RR272-121 


07/22/94 
07/19/94 
07/18/94 
07/18/94 
07/20/94 
07/20/94 
07/18/94 


07/22/94 
07/18/94 


07/22/94 
07/18/94 


07/19/94 
07/18/94 
07/21/94 
0^/22/94 
or/ 18/94 
07/18/94 


Dismissals 

The  following  submissions  were 
dismissed: 


NAME 

CASE  NO. 

61  ST  STREET  TEXACO 

RF321- 

14423 

BLOTTS  TEXACO 

RF321- 

15751 

BLOTT-S    WESTGATE    TEX- 

RF321- 

ACO. 

15749 

BURLINGTON  TEXACO  ........ 

RF321- 

16970 

C&S  OIL  CO .^ 

RF321- 

14749 

DALTONS     SERVICE     STA- 

RF321- 

TION. 

15769 

DESOTO.  INC .. 

RD272- 

42446 

DESOTO.  INC 

RF272- 

42446 

DOUG'S  TEXACO 

RF321-8814 

EASTSIOE  TEXACO  ...'.........,. 

RF321- 

15750 

FORGAY  TEXACO 

flF321- 

14491 

HAROAWAY  TEXACO  

RF321-339 

HAUSER  TRUCKING  CORP  . 

flF272- 

92575 

HIGH  SCHOOL  TEXACO  

RF321-8220 

INTERSTATE  TEXACO  

RF321- 

19382 

KATOLSKY  TEXACO  

RF32 1-540 

M  &  H  TEXACO      .. 

RF321-5919 

MILLETT'S  GLOBE  TEXACO 

RF321-8054 

RAYS  TEXACO 

RF321-8307 

UNIVERSAL  SHEET  METAL  . 

RF272- 

90356 

WAYNE  MOTT  FARMS  

RF300- 

18847 

WILLIE        QUALLS        GULF 

RF300- 

SERVICE. 

14003 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building.  4000  Independence 
Avenue.  S.W.,  Washington.  D.C.  20585, 
Monday  through  Friday,  between  the 


hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
looseleaf  reporter  system. 

Dated:  September  7, 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Doc.  94-22893  Filed  9-14-94;  8:45  ami 
BILUNG  CODE  64S0-01-P 


Issuance  of  Proposed  Decisions  and 
Orders  During  the  Week  of  July  18 
Through  July  22, 1994 

During  the  week  of  July  18  through 
July  22.  1994.  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
v^ith  regard  to  apphcations  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10 
C.F.R.  Part  205.  Subpart  D).  any  person 
who  will  be  aggrieved  by  the  issuance 
of  a  proposed  decision  and  order  in 
final  form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  pubhcation  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a-Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service x)f 


the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter.  Copies  of  the  full  text 
of  these  proposed  decisions  and  orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals.  Room  lE-234,  Forrestal 
Building.  1000  Independence  Avenue. 
S.W.,  Washington.  D.C.  20585.  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m..  except  federal 
hohdays. 

Dated:  September  9.  1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Brennan  Oil  &■  Heating  Co.,  Inc.,  North 
Providence.  Rl.  LEE-0130. 
Reporting  Requirements 
Brennan  Oil  &  Heating  Co..  Inc.  filed 
an  Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EI.^- 
782B,  the  "Resellers"  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  Brennan  was  a  certainty  firm  and 
therefore  could  only  be  granted  relief  if 
it  were  experiencing  extreme  hardship. 
The  DOE  determined  that  it  was  not. 
Accordingly,  on  July  19,  1994.  the  DOE 
issued  a  Proposed  E)ecision  and  Order 
determining  that  the  exception  request 
should  be  denied. 

Schwebel  Petroleum  Company. 

Bakersfield.  CA.  LEE-0126. 

Reporting  Requirements 
Schwebel  Petroleum  Company  filed 
an  Application  for  Exception  from  the 
Energy  Information  Administration 
(EL^)  requirement  that  it  file  Form  EIA- 
782B.  the  "Resellers'/Retailers'  Monthly 
Petroleiun  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
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that  the  finn  was  not  suffering  gross 
inequity  or  serious  hardship  as  a  result 
of  the  reporting  requirement. 
Accordingly,  on  July  18. 1994,  the  DOE 
issued  a  Proposed  Decision  and  Order 
determining  that  the  exception  mquest 
should  be  denied.     ~ 

[FR  Doc  94-22894  Filed  9-14-94:  8:45  am] 
BILUNC  CODE  6459-01-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-5072-6] 

Arizona:  Adequacy  Deterrnination  of 
State  M-tr.icipal  Solid  Waste  Permit 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTIOM:  Notice  of  Tentative 

Determination  on  Application  of 

Arizona  for  Full  Program  Adeq\iacy 

Determination,  Public  Hearing  and 

Public  Comment  Period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovpry 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HS\V A)  of  1984,  42 
U.S.C.  6945  (c)(1)(B).  requires  States  to 
develop  and  implement  regulatory 
programs  to  ensure  that  municipal  sobd 
waste  landfills  (MSWLFs)  which  may' 
receive  hazardous  household  waste  or 
small  quantity  generator  hazardojis 
waste  will  comply  with  the  revise*! 
federal  MSVVLF  criteria  (40  CFR  Part 
258).  Section  4005(c)(1)(C)  of  RCRA,  42 
use.  6945(c)(1)(C),  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  regulatory  programs  for 
MSWLFs. 

Approved  state  MSWLF  programs 
provide  interaction  betvi-een  the  State 
and  MSWLFs  owners  and  operators 
regarding  site-specific  approval 
conditions.  Only  owners  or  operators 
located  in  States  with  approved 
programs  can  use  the  site-sperifit; 
flexibility  provided  by  40  CFR  Part  258 
to  the  extent  the  state  program  allows 
such  flexibihty  EPA  notes  thai 
regardless  of  the  approval  status  uf  a 
State  program  or  of  any  individual 
MSWU^  facility,  the  federal  MSWLF 
criteria  wiU  apply  to  all  MSWLF 
facilities. 

Arizona  applied  for  a  determination 
of  adequacy  under  Section  4005  of 
RCRA.  EPA  has  reviewed  Arizona's 
application  and  is  issuing  for  pubhc 
comment  a  tentative  determination  that 
Arizona's  regulatory  program  is 
adequate  tq  ensure  compliance  with  the 
revised  MSWLF  criteria. 
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Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  any       ,    ~" 
determination  to  approve  a  State's 
MSWLF  program,  EPA  Region  IX  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  parties  express  interest  in 
participating  in  a  hearing  by  writing  or 
calling  the  EPA  Region  IX  contact  given 
below  vdthin  30  days  of  the  date  of 
publication  of  this  notice,  EPA  Region 
IX  will  bold  a  hearing  on  the  date  given 
below  in  the  section  entitled  DATES.  EPA 
Region  IX  will  notify  ail  persons  who 
express  such  interest  or  who  submit 
comments  on  this  notice  if  it  decides  to 
hold  the  bearing.  In  addition,  anyone* 
who  viTJshes  to  learn  wheth- .-  ihe 
hearing  will  be  held  may  call  the 
contact  listed  below  in  the  s*?ction 
entitled  FOR  FURTHER  INFORMATION. 
Representatives  from  the  Arizona 
Department  of  Environmental  Quality 
will  participate  in  the  public  hearing  on 
this  subject,  if  one  is  held. 
DATES:  All  comments  on  Arizona's 
application  for  a  determination  of 
adequacy  must  be  received  by  U.S.  EPA 
by  the  close  of  business  on  November  7,- 
1994.  EPA  Region  IX  has  tentatively 
.scheduled  a  pufoUc  bearing  for  October 
28,  1994. 

ADDRESSES:  Copies  of  Arizona's 
application  for  adequacy  determination 
are  available  during  the  hours  of  9  a.m. 
to  4:30  p.m.  at  the  following  addresses 
for  inspection  and  copying:  Arizona 
Department  of  Environmental  Quality, 
Program  Development  and  Recycling 
Unit,  5th  floor,  3033  North  Central 
Avenue,  Phoenix,  Arizona  85012;  or 
U.S.  EPA  Region  IX  Library,  75 
Hawthorne  Street,  13th  floor,  San 
Francisco,  CaUfomia  94105.  phone  (415) 
744-1510.  Written  comments  should  be 
sent  to  Arthur  Haubenstock,  mail  code 
RC-3-3,  EPA  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California  94105. 
FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CaUfomia,  94105.  Attn; 
Arthur  Haubenstock,  mail  code  RC->3-3. 
phone (415) 744-1355. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9,  1991.  EPA  promulgated 
revised  criteria  for  MSWLFs  (40  CFR 
Part  258).  Subtitle  D  of  RCRA,  42  U.S.C. 
6941-6949(a),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  requires 
Stales  to  develop  regulatory  programs  to 
ensure  that  MSWLFs  comply  with  the 
federal  criteria  under  40  CFR  Part  258. 
Section  4005  of  RCRA.  42  U.S.C  6945, 
also  requires  that  EPA  determine  the 
adequacy  of  stale  MSVVLF  programs  to 


ensure  that  facilities  comply  with  the 
revised  federal  criteria.  To  facilitate  this 
roquirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State  and  Tribe  Implementation  Rule 
(STIR)  that  will  provide  procedures  by 
which  EPA  will  approve,  or  partially 
approve.  State  and  Tribe  landfill 
regulatory  programs. 

EPA  has  approved,  and  will  continue 
to  approve.  State  MSWLF  programs 
prior  to  the  promulgation  of  the  STIR. 
Prior  to  jwomulgation  of  the  STIR, 
adequacy  determinations  will  be  m^a 
based  on  the  statutory  authorities  and 
requirements.  EPA  Interprets  the 
statutory  requirements  for  States  to 
develop  "adequate"  regulatory  programs 
to  impose  several  minimum  standards. 
First,  each  State  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA's 
revised  MSWLF  criteria.  Next,  the  State 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State  must  also 
provide  for  public  participation  in 
facility  approval  and  enforcement  as 
required  in  Section  7004(b)  of  RCRA,  42 
U.S.C.  6974.  Finally,  the  State  must 
show  that  it  has  sufficient  cbmpliai>ce 
monitoring  and  enforcement  authorities 
to  take  specific  action  against  any  owner 
or  operator  that  fails  to  comply  with  an 
approved  MSVVLF  program. 

EPA  Regions  will  determine  whether 
a  State  has  submitted  an  "adequate" 
program  based  on  the  interpretation 
outlined  above.  EPA  expects  States  to 
meet  all  of  the  criteria  for  all  elements 
of  a  MSWLF  program  before  it  gives  full 
approval  to  a  MSVVLF  program.  In 
addition.  States  may  use  the  draft  STIR 
as  an  aid  in  interpreting  these 
rtjquireraenfs. 

B.  State  of  Arizona 

On  May  6,  1994,  Arizona  submittiul 
an  application  for  program  adequacy 
determination.  EPA  Region  IX  reviewed 
Arizona's  application  and  tentatively 
determined  that  all  portions  ensure 
compliance  with  the  revised  federal 
criteria.  The  State  of  Arizona  has  the 
authority  to  enforce  the  requirements  of 
the  revised  federal  MSWLF  criteria  at  all 
MSWLFs  in  the  State,  with  the 
exception  of  those  located  on  tribal 
lands.  EPA  proposes  to  fully  app-'ovp 
Arizona's  MSWLF  program. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  November  7. 19«M 
Copies  of  Arizona's  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the  section  of 
this  notice  entitled  AOORESSES.  If  there 
is  sufficient  public  inlemst,  the  Agency 


will  hold  a  pubUc  hearing  on  October  28 
at  3  p.m.  at  Arizona  Department  of 
Environmental  Quality,  Public  Meeting 
Room  (South  Mall  area),  3033  North 
Central  Avenue,  Phoenix,  Arizona. 

EPA  wall  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Arizona's  program.  EPA 
will  make  a  final  decision  on  whether 
or  not  to  approve  Arizona's  program  and 
will  give  notice  of  it  in  the  Federal 
Register.  The  notice  will  include  a 
summary  of  the  reasons  for  the  final 
determiiiation  and  a  response  to  all 
major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  federal  MSWLF  criteria  in 
40  CFR  Part  258  independent  of  any 
'  state  enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  criteria,  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  state  program  approved 
by  EPA  should  be  considered  to  be  in 
compliance  with  the  federal  criteria.  See 
56  FR  50978. 50995  (October  9. 1991) 

Compliance  with  Executive  Order 

12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority 

This  notice  is  issued  under  the 
authority  of  Sections  2002,  4005  and 
4010(c)  of  the  Solid  Waste  Disposal  Act, 
as  amended.  42  U.S.C.  6912.  6945. 
6949a(c). 

Dated:  September  6, 1994. 
|ohn  C.  Wise 

Acting  Regiomd  Administrator. 
|FR  Doc.  94-22854  Filed  9-14-94:  8:45  am) 
BILUNG  CODE  eS0O-SO-P 


(OPP-00390:  FnL-*»11-4] 

Pet  Pesticide  Product  Label 
Statements;  Notice  of  Availability  and 
Request  for  Comments 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  soliciting  comments 
on  proposed  label  statements  for 
pesticide  products  registered  for  use  on 
dogs  and/or  cats.  The  statements  have 
been  developed  in  a  draft  Pesticide 
Regulation  (PR)  Notice  entitled,  "  Pet 
Pesticide  Product  Label  Statements" 
which  is  available  upon  request. 
Interested  parties  may  request  a  copy  of 
the  Agency's  proposed  policv  as  set 
forth  in  the  ADDRESSES  imi't  of  this 
notice. 

DATES:  Written  comments,  identified  by 
the  docket  number  (OPP-003901.  must 
be  received  on  or  before  October  1 7, 
1994. 

ADDRESSES:  The  PR  Notice  is  available 
from  Janet  Whitehurst,  By  mail:  Program 
Management  and  Support  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  703.  CM  #2,  1921  Jefferson  Davis 
Highway.  Arlin^on,  VA,  (703)  305- 
6129.  Submit  wTitten  comments  to:  By 
mail:  Public  Docket  and  Freedom  of 
Information  Section.  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
DC  20460.  In  person  bring  comments  to: 
Rm.  1128,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBIK  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  commentts)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORKIATION  CONTACT:  By 
mail:  Janet  Whitehurst  {7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 


Rm.  713,  CM  #2, 1921  Jefferson  Davis 
Highwav,  ArUngton.  VA.  (703)  305- 
6129. 

SUPPLEMENTARY  INFORMATION:  The  PR 
Notice  specifies  statements  that  should 
be  added  to  the  labels  of  pesticide 
products  which  are  registered  for  use  on. 
dogs  and/or  cats.  The  label  statements 
outlined  in  the  notice  will  help  to 
ensure  that  products  are  used  safely  and 
risk  of  adverse  effects  to  pets  and 
humans  is  reduced.  This  Federal 
Register  notice  announces  the 
availability  of  the  draft  PR  Notice  and  . 
solicits  comment  on  the  proposed 
policy.  If,  after  reviewing  any 
comments.  EPA  determines  that  changes 
to  the  Label  Statements  are  warranted, 
the  Agency  will  revise  the  draft  PR 
Notice  prior  to  release. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  September  8.  i994. 
Stephen  L.  )ohnson. 

Director.  Registration  Div^sion.  Office  of 

Pesticide  Programs. 

[FR  Doc.  94-22856  Filed  9-14-94:  8:45  am] 

BILLING  CODE  6S60-S0-F 

[OPP-30290B;  FRL-4908-6J 

Miles  Inc.;  Approval  of  Pesticide 
Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Miles  Iiic..  to  register  the 
pesticide  products  Folicur  Technical 
and  FohctiT  3.6  F  FoUar  Fungicide 
containing  an  active  Ingredient  not 
included  in  any  pre\iously  registered 
products  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Steve  Robbins.  Product  Manager 
(PM)  21.  Registration  Division  (7505C). 
Office  of  Pesticide  Programs,  401  M  St.. 
SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm. 
227.  CM  #2,  Environmental  I*rotection 
Agency,  1921  Jefferson  Da\is  Hwy. 
Arlington,  VA  22202,  (703-305-6900). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  September  28, 1988 
(53  FR  37866),  which  announced  that 
Mobay  Corporation  (now  known  as 
Miles  Inc.)  P.O.  Box  4913.  Kansas  City. 
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MO  64120,  had  submitted  an 
application  to  register  the  pesticide 
product  Folicur  Technical  (File  Symbol 
3125-CIG),  containing  the  active 
ingredient  alpha-(2-(4-chlorophenyl)- 
ethyll-alpha-(l,l-dimethylethyl)-lH- 
1,2,4-triazole-l-ethanol  at  93  percent,  an 
active  ingredient  not  included  in  any 
previously  registered  product. 
The  Agency  also  received  an 
application  from  Miles  Inc.,  to  register 
the  pesticide  product  Folicur  3.6  F 
Foliar  Fungicide  (3125-GOU), 
containing  the  active  ingredient 
tebuconazolealpha-l2-(4-chlorophenyl)- 
ethyll-alpha-(l,l-dimethylethyl)-lH- 
1,2,4-triazole-l-ethanol  at  38.7  percent. 
However,  since  the  notice  of  receipt  of 
application  to  register  this  product  as 
required  by  section  3(c)(4)  of  FIFRA,  as 
amended  was  inadvertently  omitted  in 
the  notice  of  September  28, 1988  (53  FR 
37866),  interested  parties  may  submit 
comments  within  30  days  from  the  date 
of  publication  of  this  notice  for  this 
product  only. 

The  applications  were  approved  on 
July  15, 1994,  as  Folicur  Technical  for 
formulation  into  end-use  products  and 
terrestrial  food  crop  use  (EPA  Reg.  No. 
3125-383)  and  Fohcur  3.6  F  FoHar 
Fungicide  for  control  of  diseases  on 
peanuts  (EPA  Reg.  No.  3125-394). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  tebuconazole,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposiure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  safety  determinations   . 
which  show  that  use  of  tebuconazole 
when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  will  not  generally  cause 
unreasonable  adverse  effects  to  the 
envirorunent. 

More  detailed  information  on  these 
registrations  is  contained  in  a  Chemical 
Fact  Sheet  on  tebuconazole. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the     - 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)[{2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration. are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 


scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
S\V..  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify-  the  product 
name  and  registration  niunber  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subject" 

Envirorunental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  September  2,  1994. 

Stephen  L.  Johnson,  * 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

|FR  DOC.-94-22857  Filed  9-14-94;  8:4.">  ami 
BILUNG  COOE  SS60-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

Septemt)er9,  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  c(?J)y 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NVV.,  Suite 
140,  Washington,  DC  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget.  Room  10236 
NEOB,  Washington,  DC  20503.  (202) 
395-3561. 

OMB  A/umfcer  3060-0019 

Title:  Application  for  a  Radio  Station 

License  or  Modification  Thereof 

Under  Part  23 
Form  Number:  FCC  Form  403 
Action:  Revision  of  a  currently  approved 

collection 


Respondents:  businesses  or  other  for- 
profit  (including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting  requirements 

Estimated  Annual  Burden:  2  responses, 
5  hours  average  burden  per  response. 
10  hours  total  annual  burden 

Needs  and  Uses:  FCC  Form  403  is  used 
to  license  stations  in  the  International 
Fixed  Public  Radiocommunications  ■ 
Services  (Part  23).  It  is  also  used  to 
make  certain  minor  changes  in  the 
.  existing  operations  of  the  station. 
Applicants  are  advised  to  refer  to  Part 
23  of  the  Commission's  Rules  before 
completing  the  form  to  determine  if 
other  showings  are  necessary  in 
addition  to  those  specified  in  the 
form.  FCC  Form  403  is  used  by  the 
Commission  staff  to  determine  the 
applicant's  eligibility  to  operate  the 
station  and  to  receive  requested 
modifications  to  the  facilities.  The 
agency  would  not  be  able  to 
determine  the  applicant's  eligibility 
for  acquiring  a  station  license  without 
this  information. 

OMB  Number:  3060-0025 

Title:  Application  for  Restricted 
Radiotelephone  Operator  Permit — 
Limited  Use 

Form  Number:  FCC  Form  755 

Action:  Reinstatement  of  a  previously 
approved  collection  for  which 
approval  has  expired 

Respondents:  Individuals  or  households 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annual  Burden:  800 
responses;  33  hours  average  burden 
per  response;  264  hours  total  annual 
burden 

Needs  and  Uses:  In  accordance  with  the 
Communications  Act,  applicants  must 
possess  certain  qualifications  in  order 
to  qualify  for  a  restricted 
radiotelephone  operator  permit — 
limited  use.  This  form  is  used  bv 
applicants  that  hold  an  Aircraft  Pilot 
Certificate  which  is  valid  in  the 
United  States  and  need  to  operate 
aircraft  radio  stations.  The  form  has 
been  redesigned  to  include  fee 
processing  information.  The  data 
submitted  on  the  FCC  Form  755  aids 
the  Commission  in  determining 
whether  the  applicant  possesses  these^ 
qualifications.  If  the  data  were  not 
collected,  it  would  be  impossible  to  . 
identify  the  person  to  whom  the 
license  were  issued  nor  to  determine 
whether  that  person  possessed  the 
qualifications  required  for  the 
issuance  of  the  license. 
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Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc  94-22821  Filed  9-14-94;  8:45  am) 

BILLING  OOOE  •nS-OI-U 


FEDERAL  MARITIME  COMMISSiON 

Agreement(s)  Filed;  Safbank  Joint 
Venture 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  commimicating  vdth  the 
Conunission  regarding  a  pending 
agreement. 

Agreement  No.:  207-011157-005.  . 

Title:  Safbank  Joint  Venture 
Agreement. 

Parties:  The  Bank  Line  Limited,  The 
South  African  Marine  Corporation 
Limited.  Safbank  Line  Limited,  Bank 
Line  East  Africa  Limited. 

Synopsis:  The  profMjsed  amendment 
restates  the  basic  Agreement  to  reflect 
the  acqtiisition  of  Bank  Line  East  Africa 
by  Safbank  Line  Ltd.,  reflects  changes  to 
the  share  ownership  of  Safbank  Line 
Ltd..  and  makes  other  non-substantive 
changes  to  the  Agreement, 
"i^greemenf  No.;  203-011305-001 

Title:  Tric(»tinental  Service 
Agreement. 

Parties.- Cho  Yang  Shipping  Co.,  Ltd., 
DSR/Senator  Joint  Service. 

Synopsis;  The  proposed  amendment 
restates  the  basic  agreement  and  deletes 
Eastbound/Westbound  from  the 
geographic  scope.  It  also  increases  the 
maximum  number  of  vessels  and  their 
U.S.  trade  capacity  and  modifies  the 
Delegation  of  Authority  provision.  In 
addition,  it  makes  other  non-substantive  ~ 
changes  to  the  Agreement 

Dated:  September  12, 1994. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
I  FR  Doc  94-22859  Filed  9-14-94;  8:45  ami 

BILUNG  COOE  fTSCMH-M 


JMI 


Ocean  Freight  Forwarder  License 

Applicants 

Notice  is  hereby  given  that  the 
following  applicants  hav-e  filed  with  the 
Federal  Maritime  Commission 
applications  for  Uoeoses  as  ocean  height 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington.  D.C  20573. 

Nu-Tfans  Intemationai.  Inc.,  3333  South  Iron 
Street,  Chicago.  IL  60608.  Officers:  Darrell 
VV.  Sutton.  President.  Jerr\- ).  Cappon.  Vice 
President,  James  J.  Falcione^  Secretarj'/ 
Treasurer 

Graner  Company,  a  division  of  Philips 
Electronic  North  America  Corporation.  21 
Grace  Church  Street.  Port  Chester.  NY 
10573.  Officers-.  S.C  TnmmineHo, 
President.  P.E.I.  Boost.  Exec.  Vice 
President 

Continental  Freight  Forwards  Inc..  4  Canella 
Court.  Belle\-il»e.  NJ  07109.  Officer:  Sonia 
Hakim,  Secretary 

Phoenix  International  Business  Logistics. 
Incorporated.  3620  Shoreline  Drive, 
Portsmouth,  VA  23703.  Officer  Margaret 
A.  Walker.  President 

Antonio  J.  Pulido-Morales  dba  HiS 
Intermodal.  Inc..  470S  NW  7th  Street.  «405. 
Miami,  FL  33126.  Sole  Proprietor 

Vivian  Cheung,  29  John  Street,  Ste.  903,  New 
York,  NY  10038.  Sole  Proprietor 

E.T.A.  Express  Transport  by  Air.  Inc.  467 
Mundet  Place.  Hillside.  NY  07205. 
Officers:  EmanueJe  Tacchi.  President, 
Angela  Flynn.  Vice  President.  Bernard.  X. 
Conlon.  Vice  President 

By  the  Federal  Maritime  Conunission. 

Dated:  September  9. 1994. 
Joseph  C.  PoUdn^ 
Secretary. 

[FR  Doc  94-22860  Filed  9-14-94:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

[Docket  R-0846] 

Federal  Reserve  Bank  Services: 
Imputed  Income  on  Clearing  Balancei> 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  comment;  extension 
of  comment  period. 

SUMMARY:  On  August  16. 1994.  the 
Board  requested  comment  on  a  proposal 
to  modify  the  methodology  for  imputing 
clearing  balanoe  inc«ne  to  more  closely 
parallel  the  practices  of  a  private  sector 
service  provider.  The  SecTetary  of  the 
Board,  acting  under  del^ated  authcKity, 
has  extended  the  comment  period  by  30 


days  to  give  the  public  additional  t?rae 
to  provide  comments. 
DATES:  Comments  must  be  received  by 
October  21, 1994. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0846,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  Room 
MF-500  of  the  Martin  Building  between 
9:00  a.m.  and  5K)0  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  rules  regarding  availability 
of  information. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Evans,  Manager  (202/452-3945).  or 
Gwen  Mitchell,  Senior  Accounting 
Analyst  (202/452-3841),  Division  of 
Reserve  Bank  Operations  and  Paj-ment 
Systems,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only:  Telecommunications 
Device  for  the  Deaf.  Dorothea  Thompson 
(202/452-3544). 

SUPP1.EMENTARY  INFORMATION:  On  August 
16,  1994,  the  Board  requested  comment 
on  a  proposal  to  modify-  the 
methodology  for  imputing  clearing 
balance  income  to  more  closely  parallel 
the  practices  of  a  private  sector  service 
provider  (see  59  FR  42832,  August  19, 
1994).  Specifically,  the  Board  requested 
comment  on  a  proposal  to  change  the 
rate  used  to  impute  clearing  balance 
income  from  the  90-day  Treasury  bill 
coupon  equivalent  yield  to  a  longer  term 
Treasury  rate  based  cm  the  earning  asset 
maturity  structiue  of  the  largest  bank 
holding  companies  (BHCs).  The 
intended  effect  of  the  proposal  is  to 
promote  competitive  equity  with  private 
sector  practices  by  matching  the 
maturity  structure  for  investment  of 
clearing  balances  to  the  structure 
revealed  in  BHC  data  on  investments. 
The  Board  has  received  requests  to 
extend  the  comment  period.  In  order  to 
accommodate  the  public's  need  for 
additional  time,  the  comment  {>eriod  is 
extended  imUl  October  21. 1994. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  atithorit>-  for  the 
Board  of  Governors  of  the  Federal  Rtserve 
System,  September  12. 1994. 

WilUam  W.  Wiles, 

Secretaryof  the  Board. 

[PR  Doc.  94-22824  Filed  9-14-94;  »;43  am 
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First  Bancshares  of  Valley  City,  Inc.,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  "section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225  14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  heu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
10. 1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1 .  First  Bancshares  of  Va]}ey  City. 
Inc..  Valley  City.  North  Dakota;  to  merge 
with  hisurance  By  Strehlow.  Inc., 
Casselton.  North  Dakota,  and  thereby 
indirectly  acquire  First  State  Bank  of 
Casselton.  Casselton.  North  Dakota. 

2.  First  Interstate  BancSystem  of 
Montana,  Inc.,  BiUings.  Montana;  to 
acquire  100  percent  of  the  voting  shares 
of  Citizens  Bancshares.  Inc., 
Hutchinson.  Montana,  and  thereby 
indirectly  acquire  First  Citizens  Bank  of 
Bozeman,  Bozeman,  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  9,  1994. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
(PR  Doc.  94-22825  Filed  9-14-94;,8:45  am) 
BILUNG  COOE  S210-01-F 


JMI 


Mid  Illinois  Bancorp,  Inc.,  ESOP,  et  al.; 
Change  in  Banit  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  hsted  below  have    • 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  5,  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Mid  Illinois  Bancorp,  Inc..  ESOP, 
Peoria.  IlHnois;  to  acquire  11.05  percent 
of  the  voting  shares  of  Mid  Illinois 
Bancorp.  Inc..  Peoria,  Illinois,  and 
thereby  indirectly  acquire  South  Side 
Trust  &  Savings  Bank  of  Peoria,  Peoria, 
Illinois. 

2.  Charles  Weldon  Morrison,  Kimball. 
Nebraska;  to  acquire  an  additional  12.64 
percent,  for  a  total  of  22  percent,  of  the 
voting  shares  of  Lamoine  Bancorp,  Inc., 
Lallappe,  Illinois,  and  thereby  indirectly 
acquire  First  State  Bank  of  Western 
Illinois.  LaHarpe.  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
MinneapoUs,  Minnesota  55480: 

1 .  Irvin  f.  Burich  and  Thomas  A. 
Burich  Voting  Trvst,  Hutchinson, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  Bancshares  of 
Hutchinson,  Inc..  Hutchinson, 
Minnesota,  and  thereby  indirectly 
acquire  Citizens  Bank  &  Trust  Company, 
Hutchinson.  Minnesota. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

I.  T.K.  Farris,  fr..  Trustee  of  Thomas 
Kinder  Farris  Trust,  Floydada,  Texas;  to 
acquire  an  additional  16.05  percent,  for 
a  total  of  39.37  percent,  of  the  voting 
shares  of  Floyd  County  Bancshares.  Inc.. 
Floydada.  Texas,  and  thereby  indirectly 
acquire  The  First  National  Bank. 
Floydada.  Texas.  In  addition  Martha 
White  Farris,  Floydada.  Texas;  also  has 


applied  to  acquire  an  additional  7.27 
percent,  for  a  total  of  9.6  percent,  of  the 
voting  shares  of  Floyd  County 
Bancshares.  Inc..  Floydada.  Texas,  and 
thereby  indirectly  acquire  The  First 
National  Bank.  Floydada,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  9. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-22826  Filed  9-14-94;  8: -15  am) 
BILLING  COOE  6210-01-F 


Trustmark  Corporation;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2]  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for   - 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mav 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources.    ' 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a- 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  29. 
1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 


Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

I.  Trustmark  Corporation,  Jackson, 
Mississippi;  to  acquire  Deville  1991 
Limited  Partnership.  Vicksburg. 
Mississippi,  and  thereby  engage  in 
community  development  activities, 
pursuant  to  §  225.25(b)(6)  of  the  Board  s 
Regulation  Y.  The  geographic  scope  for 
this  activity  is  the  state  of  Mississippi. 

Board  of  Governors  of  the  Federal  Reserve  - 
System,  September  9. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-22827  Filed  9-14-94.  8:43  ami 
BtLUNG  CODE  6210-01-F 


DEPARTMENT  OF  HEALT><  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program; 
Availability  of  Technical  Report  on    . 
Toxicology  and  Carcinogenesis 
Studies  of  Barium  Chloride  Dihydrate 

The  HHS'  National  Toxicology 
Program  announces  the  availabiUty  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
barium  chloride  dihydrate.  a  white 
crystalline  granule  or  powder,  used  in 
pigments,  aluminum  refining,  leather 
tanning  and  coloring,  the  manufacture 
of  magnesium  metal,  ceramics,  glass, 
and  paper  products,  as  a  pesticide,  and 
in  medicine  as  a  cardiac  stimulant. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by 
administering  bariimi  chloride 
dihydrate  (99%  pure)  in  drinking  water 
at  concentrations  of  0.  500.  1,250.  or 
2,500  ppm  to  groups  of  60  F344/N  rats 
and  B6C3F/  mice  of  each  sex  for  two 
years. 

Under  the  conditions  of  these  2-year 
drinking  water  studies,  there was  no 
evidence  of  carcinogenic  activity '  of 
barium  chloride  dihydrate  in  male  or 
female  F344/N  rats  that  received  500. 
1.250.  or  2,500  ppm.  There  was  no 
evidence  of  carcinogenic  activity  of 
barium  chloride  dihydrate  in  male  or 
female  B6C3F/,  mice  that  received  500, 
1.250,  or  2,500  ppm. 

There  were  chemical-related 
increased  incidences  of  nephropathy  in 
male  and  female  mice. 


"  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  Two  categories  for  positive  results  ("deaf 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"h. 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"). 


Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233.  Research  Triangle  Park.  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Barium 
Chloride  Dihydrate  (CAS  No.  10326-27- 
9)  in  F344/N  Rats  and  B6C3F/  Mice 
(Drinking  Water  Studies)  (TR-432)  are 
available  without  charge  from  Central 
Data  Management.  NIEHS,  MD  AO-01. 
P.O.  Box  12233,  Research  Triangle  Park, 
NC  27709;  telephone  (919)  541-3419. 

Dated:  September  8. 1994. 
Kenneth  Olden. 

Director.  National  Toxicity  Program. 
[FR  Doc.  94-22810  Filed  9-14-94;  8:45  ami 
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Public  Health  Service  National 
Toxicology  Program;  Availability  of 
Technical  Report  on  Toxicology  and 
Carcinogenesis  Studies  of  Coumarin 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
coumarin,  which  is  used  in  perfumes, 
cosmetics,  and  as  a  flavor-enhancing 
agent  for  foods. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by 
administering  coumarin  (97%  pure)  in 
com  oil  by  gavage  to  groups  of  60  male 
and  female  F344/N  rats  for  up  to  2  years 
at  doses  of  0,  25.  50.  or  100  mg  per  kg 
body  weight.  Groups  of  70  male  and 
female  B6C3F/  mice  were  administered 
courmarin  in  corn  oil  by  gavage  at  doses 
of  0.  50.  100.  or  200  mg  per  kg  body 
weight  for  up  to  2  years. 

Under  the  conditions  of  these  2-year 
gavage  studies  there  were  some 
evidence  of  carcinogenic  activity  '  of 
CDumarki  in  male  F344/N  rats  based  on 
increased  incidences  of  renal  tubule 
adenomas.  There  was  equivocal 
evidence  of  carcinogenic  activity  of 
coumarin  in  female  F344/N  rats  based 
on  a  marginally  increased  incidence  of 
renal  tubule  adenomas.  There  was  some 
evidence  of  carcinogenic  activity  of 
coumarin  in  male  B6CF/  mice  based  on 
the  increased  incidence  of  alveolar/ 
bronchiolar  adenomas.  There  was  clear 
evidence  of  carcinogenic  activity  of 
coumarin  in  female  B6C3F/  mice  based 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  Two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"). 


on  increased  incidences  of  alveolar/ 
bronchiolar  adenomas,  alveolar/ 
bronchiolar  carcinomas,  and 
hepatocellular  adenomas.  The 
marginally  increased  incidences  of 
squamous  cell  papillomas  of  the 
forestomach  in  male  and  female  mice 
receiving  50  mg/kg  may  have  been 
related  to  courmarin  administration. 

The  administration  of  coumarin  to 
rats  was  also  associated  with  an 
increased  severity  of  nephropathy  in  the 
kidney  and  of  bile  duct  hyperplasia  in 
the  liver,  increased  incidences  of  ulcers 
of  the  forestomach,  and  necrosis, 
fibrosis,  and  cUologic  alteration  of  the 
liver.  Administration  of  coumarin  to 
mice  was  also  associated  with 
centrilobular  hypertrophy,  syncytial 
alteration,  and  eosinophilic  focus  in  the 
liver. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Sox 
12233.  Research  Triangle  Park.  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Coumarin 
(CAS  No.  91-64-5)  in  F344/N  Rats  and 
B6C3F,  Mice  (Gavage  studies)  (TR-422) 
are  available  without  charge  from 
Central  Data  Management,  NIEHS,  MD 
AO-01,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709;  telephone 
(919) 541-3419. 

Dated:  September  8. 1994. 
Kenneth  Olden. 

Director,  National  Toxicology  Program . 
|FR  Doc.  94-22814  Filed  9-14-94:  8:45  ami 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis; 
Studies  of  C.I.  Direct  Blue  218 

The  HHS'  National  Toxicology 
Program  armounces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
C.I.  Direct  Blue  218,  a  copper  chelated 
dye  used  for  cellulose,  acetate,  nylon, 
silk,  wool,  tissue,  papers,  and  textile 
goods  with  a  urea-formaldehyde  finish. 
C.I.  Direct  Blue  218  is  one  of  five 
chemicals/dyes  that  are  part  of  the 
National  Toxicology  Program  s 
Benzidine  Dye  Initiative,  established  to 
determine  the  toxicity  and 
carcinogenicity  of  representative 
benzidine  congeners,  congener-derived 
dyes,  and  benzidine  derived  dyes. 

Two  year  toxicology  and 
carcinogenesis  studies  were  conducted 
by  administering  C.I.  Direct  Blue  218  in 
feed  to  groups  of  60  male  and  female 
F344/N  rats  and  B6C3F/  mice  at  doses 
0.  1,000,  3,000.  or  10,000  ppm. 
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Under  the  c»nditions  of  these  2-year 
feed  studies,  there  was  some  evidence  of 
carcinogenic  activity '  of  CI.  Direct  Blue 
218  in  male  F344/N  rats  based  on  the 
occurrence  of  pharyngeal  neoplasms. 
Squamous  cell  neoplasms  of  the 
forestomach  may  have  been  chemical 
related.  There  was  no  evidence  of 
carcinogenic  activity  of  C.I.  Direct  Blue 
218  in  female  F344/N  rats  given  1,000, 
3,000,  or  10,000  ppm.  There  was  clear 
evidence  of  carcinogenic  activity  of  CI 
Direct  Blue  218  in  male  and  female 
B6C3F/  mice  based  on  increased 
incidences  of  hepatocellular  adenomas 
and  carcinomas.  The  occurrence  of  a 
few  neoplasms  of  the  kidney  and  small 
intestine  in  male  mice  may  have  been 
related  to  CI.  Direct  Blue  218  treatment. 

The  administration  of  CI.  Direct  Blue 
218  produced  an  increased  incidence  of 
forestomach  basal  cell  hyperplasia  in 
rats  and  hepatocellular  foci  of  r\1ologic 
aheratiou  in  mice. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park.  NC 
27709  or  telephone  (919)  541-3419 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  CI.  Direct 
Blue  218  (CAS  No.  28407-37-6  in  F344/ 
N  Rats  and  B6C3F/  Mice)  rrR-430)  are 
available  without  charge  from  Central 
Data  Management,  NIEHS,  MD  AO-01, 
P.O.  Box  12233,  Research  Triangle  Park, 
NC  27709;  telephone  (919)  541-3419. 

Dated:  SeptembCT  8, 1994. 
Kenneth  CHden, 

Director,  National  Toxicology  Prograin. 
|FR  Doc.  94-22812  Filed  9-14-94;  8;45-ara! 

BH.UMG  COOC  4M*-«t-M 


National  Toxicology  Program; 
Availability  ot  Technical  Report  on 
Toxicology  and  Carcinogenesis; 
Studies  of  Com  Oil,  Safflower  Oil,  and 
Tricaprylln 

The  IIHS'  National  Toxicuhjgy 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
comparative  toxicology  studies  of  com 
oil  which  has  been  used  for  years  as  a 
vehicle  to  administer  unpalatable  or 
volatile  chemicals  to  rodents  during 
hazard  idectificalion  studies.  The 
studies  included  the  evaluation  of 
safflower  oil,  and  tricaprylin  as  well. 


'  The  NTP  uaa&  five  Uitegoriis  of  e-^ideace  of 
tarcinogenic  *ctn!lj  ot>i>erved  in  etcb  .iniTnal 
study:  Two  fategories  for  positive  re^uhs  ("clpar 
evidcjtM"  and  'toiaa  nvidenu").  tote  catojory  (or 
unceruin  fiadiqgs  f'aquivocal  trvideane").  one 
category  Sea  no  obtervd^le  eSeci  ("no  avidmce"), 
and  one  caK'gory  tor  studies  U^  cunnot  be 
waHiand  bfcaiffi«  of  nsjor  ila«n  Ptn«ide<}uatp 
«tudy'") 


Comparative  toxicology  studies  were 
conducted  by  administering  com  oil, 
safflower  coil,  and  tricaprylin  by  gavage 
to  male  F344/N  rats  for  2  years.  Each 
vehicle  was  administered  by  gavage  at 
volumes  of  2.5,  5,  or  10  mLAg  body 
weight  once  daily  for  5  days  per  week. 
To  evaluate  the  potential  role  of  com  oil 
in  promoting  a  pancreatic  proliferativ-e 
effect,  500  mg  dichloromethane/kg  body 
weight  was  administered  in  2.5,  5  or  10 
mL  com  oil/kg  body  weight  for  2  years 
to  male  F^44/N  rats.  Dichloromethane 
was  chosen  because  the  chemical 
appeared  to  cause  pancreatic 
proliferative  lesions  when  administered 
by  gavage  in  a  com  oil  vehicle  but  not 
when  the  exposure  was  by  inhalation.  In 
each  of  these  studies,  the  temi  "dose" 
refers  to  the  volume  of  gavage  vehicle 
administered. 

These  studies  were  designed  to 
evaluate  the  effects  of  various 
concentrations  of  an  oil  verj  high  in 
polyunsaturated  fat  (safflower  oil),  an 
oil  containing  high  levels  of 
polyunsaturated  and  monounsaturatetl 
fats  (com  oil),  and  an  oil  containing 
saturated  medium-chain  fatty  acids 
(tricaprylin)  on  the  incidence  and 
pattern  of  neoplasms  in  the  F344/N  dL 
in  addition,  safflower  oil  and  tricaprylin 
were  evaluated  as  replacements  for  the 
com  oil  vehicle. 

These  studies  demonstrate  that 
safflower  oil  and  tricaprylin  do  not  offer 
signiHcant  advantages  over  com  oil  as  a 
gavage  vehicle  in  long-term  rodent 
studies.  Com  oil.  safflower  oil,  and 
tricaprylin  each  caused  hyperplasia  <uid 
adenoma  of  the  exocrine  pancreas, 
decreased  incidences  of  mononuclear 
cell  leukemia,  and  reduced  incidences 
or  severity  of  nephropathy  in  male 
F344/N  rats.  There  was  an  increased 
incidence  of  squamous  cell  papillomas 
of  the  forestomach  in  F344/N  rats 
receiving  10  mL  tricaprylin/kg.  Further, 
the  use  of  com  oil  as  a  gavage  vehicle 
may  have  a  confounding  effect  on  the 
interpretation  of  chemical-induced 
proUferative  lesions  of  the  exocrine 
pancreas  and  mononuclear  cell 
leukemia  in  male  F344yN  rats. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Comparative  Toxicology 
Studies  of  Com  Oil,  Safflower  Oil,  and 
Tricaprylin  (CAS  Nos.  8001-30-7, 
8001-23-8.  and  538-23-8)  in  Male 
F344/N  Rats  as  vehicle  for  Gavage  { TR- 
426)  are  available  without  charge  from 
Central  Data  Management,  NiEHS,  MD 
AO-01,  P.O.  Box  12233,  Researdi 
Triangle  Park.  NC  27709;  tetepbune 
(919)541-3419, 


Dated:  September  8, 1994. 
Kenneth  Olden, 

Director.  National  Toxicology  Program 
IFR  Dot,  94-22813  Filed  9-14-94;  HAt>  ami 
BILLING  CODE  414»-01-M 


National  Toxicology  Prograin; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogertesls; 
Studies  of  o-Benzyt-p^hlorophenol 

Ths  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studit^  of 
O-benzyl-p-chlorophenol,  an  aryl  halide 
biocide  with  use  in  hospitals  and 
households  as  a  broad-spectrum 
germicide  in  disinfect<mt  soludons  and 
soap  formulations  for  genera)  cleanii^ 
and  disinfecting. 

Two  year  toxiocology  and 
carcinogenicity  studies  wereconduiied 
by  administering  o-benzly-p- 
chlorophenol  to  groups  of  80  male  and 
80  female  rats  in  com  oil  by  gavage  5 
days  a  week  for  103  weeks  at  doses  of 
0,  30,  60,  or  120  mg/kg  body  weight  fox 
male  rats  and  0,  60, 120.  or  240  mg/kg 
body  weight  for  female  rats.  Groups  of 
70  male  and  70  female  mice  were 
administered  o-benzly-p-chlorophenol 
in  com  oil  by  gavage  at  doses  of  0,  120, 
240,  or  480  mg/kg  body  weight  5  days 
a  week  for  103  weeks. 

Under  the  conditions  of  these  2-yeai 
gavage  studies,  there  was  no  evidence  «j1 
carcinogenic  activity '  of  o-benzly-p- 
chlorophcnol  in  make  F344/N  rats 
receiving  30,  60,  or  120  mg/kg  body 
weight.  There  was  equivor^il  evidence  ot 
carcinogenic  activity  of  o-benzyl-p- 
chlorophenol  in  female  F344/N  rats  - 
based  on  the  occurrence  of  two  rare 
renal  Transitional  cell  r^ircinomas.  Them 
was  some  evidence  of  carcinogenic 
activity  of  o-benzyl-p-chlorophenol  in 
male  B6C3F/  mice  based  on  increased 
incidences  of  renal  tubule  adenoma  and 
renal  tubule  adenoma  or  carcinomn 
(combined).  There  was  no  evidence  of 
carcinogenic  activity  of  o-benzy!-p- 
chloropbenol  in  female  B6C3F/,  mirw 
receiving  120.  240,  or  480  mg/kg 

o-benzyl-p-chlorophcno!  was 
ncphmtoxic  for  male  and  female  F344/ 
N  rats  and  B6C3F/  mice.  The  severity  ol 
nephropathy  was  increased  in  male  and 
female  rats  and  the  incidence  and 
severity  of  nephrofjathy  w»rs  increasnd 


'  Ths  NTP  ti»»>s  five  c«i<!gf>ri«*  of  •vi«teiir»"  rA 
tsifrinogentc  activity  observwl  in  earti  animal 
slufly:  Two  ca»«sories  for  posirtvp  msuh^  T'Heui 
Hvidencu"  and  "some  ev«Jent»"1.  one  futegory  foi 
umiTtain  finctings  T'ecjuivotal  ev>d«n«)'^,  one 
cattery  for  no  observaMe  aff«t  P««  irndmce"), 
and  one  c^egory  for  stad>es  rtiat  cariaot  tie 
evaiuatet)  he«ami*  of  flMjor  fli>w«  r'm»4<wtii.M^ 
study"), 


in  male  and  female  mice.  The  incidence 
and  severity  of  nephropathy  increased 
with  length  of  treatment.  Other  lesions 
considered  to  be  associated  with  the 
nephropathy  and  the  secondary 
hyperparathyroidism  in  male  rats  and  in 
male  and  female  mice  included  fibrous 
osteodystrophy  and  soft  tissue 
tnineralization.  Increased  incidences  of 
squamous  cell  hyperplasia  of  the  fore- 
stomach were  observed  in  mice. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233.  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  o-Benzyl-p- 
Chlorophenol  (CAS  No.  120-32-i)  in 
F344/N  Rats  and  B6C3F/  Mice  (Gavage 
Studies)  (TR-424)  are  available  without 
charge  from  Central  Data  Management. 
NIEHS,  MD  AO-Ol,  P.O.  Box  12233. 
Research  Triangle  Park,  NC  27709; 
telephone  (919)  541-3419. 

Dated:  September  8, 1994. 
Kenneth  Olden, 

Director.  National  Toxicology  Program. 
(PR  Doc.  94-22811  Filed  9-14-94:  8:45  am) 
BILUNG  COOE  414(M)1-M 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Hexachlorocyclopentadiene 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
hexachlorocyclopentadiene,  an 
intermediate  used  in  the  manufacture  of 
flame  retardants,  resins,  and  chlorinated 
cyclodiene  pesticides. 

Toxicology  and  carcinogenesis  studies 
were  conducted  by  exposing  groups  of 
60  male  and  female  F344/N  rats  and 
B6C3Fi  mice  to  atmospheres  Containing 
0,0.01,0.05,  or  0.2  ppm 
hexachlorocyclopentadiene 
(approximately  98%  pure)  for  2  years. 

Under  the  conditions  of  these  2-year 
studies,  there  was  no  evidence  of 
carcinogenic  activity '  of 
hexachlorocyclopentadiene  in  male  or 
female  F344/N  rats  or  B6C3Fi  mice 
exposed  to  0.01,  0.05,  or  0.2  ppm. 

Exposure  of  rats  to 
hexachlorocyclopentadiene  produced' 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidenc»").  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
studv"). 


pigmentation  of  the  respiratory 
epithelium  of  the  nose,  trachea  (males), 
and  bronchi  and  bronchioles  of  the 
lung.  Squamous  metaplasia  of  the 
larjTigeal  epithelium  occurred  in  female 
rats  exposed  to 
hexachlorocyclopentadiene. 
Suppurative  inflammation  of  the  nose  as 
well  as  pigmentation  of  the  respirator}' 
mucosal  epithelium  occurred  in  mice 
exposed  to  hexachlorocyclopentadiene. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park.  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Hexachlorocyclopentadiene  (CAS  No. 
77-47-4)  in  F344/N  Rats  and  B6C3F, 
Mice  (hihalation  Studies)  (TR-437)  are 
available  without  charge  from  Central 
Data  Management.  NIEHS.  MD  AO-01, 
P.O.  Box  12233,  Research  Triangle  Park. 
NC  27709;  telephone  (919)  541-3419. 

Dated:  September  8. 1994. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 
jFR  Doc.  94-22816  Filed  9-14-94;  8:45  am] 

BILUNG  COOE  41 40-01 -M 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis; 
Studies  of  Talc 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
Talc.  Talc  products  are  sold  in  a 
multitude  of  grades  which  have 
physical  or  functional  characteristics 
especially  suited  for  particular 
applications.  Occupational  and 
consumer  exposures  to  talc  are  complex 
and  can  occur  through  pharmaceuticals 
and  consumer  products  as  well  as  in 
industrial  settings  by  way  of  inhalation, 
ingestion  or  dermally. 

Toxicology  and  carcinogenicity 
studies  of  talc  (non-asbestiform, 
cosmetic  grade)  were  conducted  by 
exposing  groups  of  F344/N  rats  to 
aerosols  containing  0.  6,  or  18  mg/m^ 
talc  for  113  weeks  (males)  or  122  weeks 
(females).  Groups  of  B6C3F/  mice  were 
exposed  similarly. 

Under  the  conditions  ofthese 
inhalation  studies,  there  was  some 
evidence  of  carcinogenic  activity '  of 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  Two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  flndings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 


talc  in  male  F344/N  rats  based  on  an 
increased  incidence  of  benign  or 
malignant  pheochromoc\iomas  of  the 
adrenal  gland.  There  was  clear  evidence 
of  carcinogenic  activity  of  talc  in  female 
F344/N  rats  based  on  increased 
incidences  of  alveolar/bronchiolar 
adenomas  and  carcinomas  of  the  lung 
and  benign  or  malignant 
pheochromocytomas  of  the  adrenal 
gland.  There  was  no  evidence  of 
carcinogenic  activity  of  talc  in  male  or 
female  BGC3F/  mice  exposed  to  6  or  18 
mg/m3. 

The  principal  to.xic  lesions  associated 
with  inhalation  exposure  to  the  same 
concentrations  of  talc  in  rats  included 
chronic  granulomatous  inflammation, 
alveolar  epithelial  hyperplasia, 
squamous  metaplasia  and  squamous 
cysts,  and  interstitial  fibrosis  of  the 
lung  These  lesions  were  accompanied 
by  impaired  pulmonary  function 
characterized  primarily  by  reducing 
lung  voliunes,  reduced  dynamic  and/or 
quasistatic  lung  compliance,  reduced 
gas  exchange  efficiency,  and 
nonuniform  intrapulraonary  gas 
distribution.  In  mice,  inhalation 
exposiue  to  talc  produced  chronic 
inflammation  of  the  limg  with  the 
accumulation  of  alveolar  macrophages. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Talc  (CAS  No. 
14807-96-6)  in  F344/N  Rats  and 
B6C3F;  Mice  (Inhalation  Studies)  (TR- 
421)  are  available  without  charge  from 
Central  Data  Management.  NIEHS.  MD 
AO-01.  P.O.  Box  12233.  Research 
Triangle  Park.  NC  27709;  telephone 
(919)  541-3419. 

Dated:  September  8.  1994. 
Kenneth  Olden, 

Director,  National  Toxicology  Program 
[FR  Doc.  94-22817  Filed  9-14-94:  8:45  ami 
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Food  and  Drug  Administration 
[Docket  No.  94N-0271] 

Environmental  Assessments  and 
Findings  of  No  Significant  Impact 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  has  received  environmental 


evaluated  because  of  major  flaws  ("inadequate 
studv"). 


JMI 
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assessments  (EA's)  and  issued  findings 
of  no  significant  impact  (FONSI's) 
relating  to  the  approval  of  42  new  drug 
applications  (NDA's)  listed  in  the  table 
below.  FDA  is  publishing  this  notice 
because  Federal  regulations  require  this 
information  to  be  available  to  the  public 
for  inspection. 

ADDRESSES:  The  EA's  and  FONSIs  may 
be  seen  in  the  Dockets  Managemerif 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Farklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  JNFORMATKW  CONTACT: 
Christina  L  Good,  Center  for  Dnig 
Evaluation  and  Research  (HFD-1025. 


Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-594-6758. 

SUPPLEMEHTARY  tNFCRMATION:  The 
National  Environmental  Policy  Act 
(NEPA)  requires  all  Federal  agendes  to 
"use  all  practicable  means  and 
measures,  including  financial  and 
technical  assistance,  in  a  manner 
calculated  to  foster  and  promote  the 
general  welfare,  to  create  and  maintain 
conditions  under  which  man  and  nature 
can  exist  in  productive  harmony,  and 
fulfill  the  social,  economic,  and  other 
requirements  of  present  and  future 
generations  of  Americans."  (See  42 
U.S.C.  4331(a).)  Under  NEPA.  all 


Federal  agencies  must  assess  the 
possible  environmental  impact  of,  and 
alternatives  to,  major  Federal  actions 
significantly  affecting  the  environment, 
and  such  assessments  are  to  be  made 
available  to  the  public.  (See  42  U.S-C 
4332.  40  CFR  1506.6,  and  21  CFR 
25.1(b).) 

FDA  implements  NEPA  through  its 
regulations  at  21  CFR  part  25.  Und»;r 
those  regulations,  the  approval  of  an 
NDA  usually  constitutes  an  artion  that 
requires  the  preparation  of  an  EA.  kSeo 
21  CFR  25.22{a)(14).) 
-  FDA  recently  approved  42  NDA's 
pertaining  to  the  following  products  a.** 
listed  in  the  table  below: 


"Drug 


NDA  no. 


Clantin  (toratadine)  Talstets „ , .'. ^O/^  »9-658 

Ambiem  (Zolpidem  tartfate)  TatJtets  ._. '.'. .[       '    ..'  NOA  19-^08 

Manoplax  fflosequnan)  Tablets . , ..' "^^^,Z.i'. ".".  NOA  1^60 

Mannttol  Injection  (Excel  Plastic  ConiainersJ  . 2 '.       "!..."!'  NDA  20-^006 

Maxac^n  (lomefloxacin  hydrochtonde)  Tat)»ets  _ _ .™"!."""!"."""".!.-  NDA  20-013 

Paroxetine  (paroxetine  hydroctilorfde)  Taolets  .., „ ....!!!!..!!1!!.."™!Z  NDA  20-031 

Desogen  (desogestre)  and  ett»nyl  estrocfiol)  Tablets „ ....".!!"™C™!!!'""'""."""  NDA  20-071 

Imitrex  (sumatriptan  succinate)  _ !.!.!.".J!™"!!.1""!!!"!!.  NDA  20-080 

1-131  MIBG  (tcbenguane  suUate  I  131)  InjecSof* _ ..''''"'~''        NOA  20-084 

Imagent  Gl  (pertuOron) __._ _ „ ^^~Zl''IIZZ-Z'Zr  NDA  20-091 

Zofran  (ondansetron  hydrochloride)  Tablets  _ „ „.. nqa  20-103 

Oncopent  (pentoslaUn)  tor  Injeclion ,, ...Z''''ZZZZ'Z'ZZZZZZZ.  NDA  20-122 

Prohance  (gadoteridol)  Injection  „ ...''Z'..'..,Z. !  NDA  20-131 

Metaslfon  (strontium  chloride  SR  89)  Injection  ._ L.....!..."!!!!.""!!!!!Z!"!!Z!."""""  " 

Demadex  (torsemide)  Tatdets "!!.!"..~I1.!."Z~! " 

Demadex  (torsemjde)  Injection  ._ _ ...........~. . ' 

Lovenox  (enoxaparm  sodium)  Injection ] :.J!...."""!'!!" " 

Proscar  (firastende)  Tablets _ „""!!!™.~..."!" 

Feltiatoi  (letoamale)  Tables  and  Suspension _ !""" T'r""  '""""""!"""""^ 

Alomide  (lodoxamide  frocnethamine)  Sterite  Ophthalmic  Solution  0.1% '..~ZC"."""!!"!"!"  NDA  20-i9l 

LainisS  (teft)ina»ine  hyt*txhk)ride)  Top«al  Cream  1% ....„ '''Z'''ZZ'''ZZZZ'ZZ1  NOA  20-192 


NDA  20-134 
NDA  20-136 
NDA  20-137 
NDA  20-164 
NDA  20-180 
NDA  20-189 


NDA  20-199 
NDA  20-201 
NDA  20-207 
NDA  20-210 
NDA  20-228 
NDA  20-229 


Hivid  (zaicitabine)  Tat)*ets 

Dobutamine  m  5%  [)exlrose  Injection  in  Polyester  CR3  FlexiWe  Contaners 

Aikeran  (n^elphalan  hydrochloride)  lor  Injection  

Propulsid  (asa;,-nde)  Tablets  _ _.*._. 

Atrovent  Opratropium  txomKJe)  lr>ha)at»on  Solution  _. 

Leustatin  (c!adrrt)<ne)  lor  Injection _ 

Rhinocort  (bwJesontde)  Nasal  Inhaler  _ _.!...!...!!.".."."!„"!!" NDA  20-233 

Neurontin  (9;ibaperrton)  Capsules ".~!!L1"!!!^!"!!!™..!!1"1":""!.""     NDA  20-235 

Serevent  (salmeterol  xinafoate)  Inhalation  Aerosol _ , '. """"!!."""."!". nDA  20-235 

Mepron  (atovaquone)  Tablets " Z."!.!l""!!".!'"!!."~!"!""l  3 NDA  20-259 

LesCol  (fluvastattn  sodium)  Capsules  „ „..„ „ -..!.!!!"I!^!!!!!."L"™"!^!1!!".  .""        NOA  20-261 

DotKJtamirte  iri  5%  Dextrose  Injection  in  Glass  Containers  ZS''Z''ZZZ"ZZZZ     NDA  20-269 

FragmMi  (daltepann  sodmm)  Injection  ."  "1".!L  !™ NDA  20-287 

Octreoscan  (kit  for  the  preparation  of  indium  ir**-i  1 1  pentetreotide)  Injection  .l.Z~l".Z".!."Z!...  ."! NDA  20-314 

Orlaam  (ievometfiadyl  acetate  hydrochloride)  Oral  Solution 

Temovate  (clobetasol  propionate)  Emollient  Cream  

Cerezyme  (imigfejcerase)  «of  k^ection 

Zerit  (stavudine)  Capsules  '. 

Zosyn  (sterile  piperacillin  sodium/tazotactam  sodium) 

Mycobutin  (rifabutin)  Capsules „ 

Biaxin  (clarithromycin)  Granule  hx  Oral  Suspension  _ 


NOA  20-315 
NDA  20-340 
NDA  20-357 
NDA  20-412 
NDA  50-684 
NDA  50-689 
NDA  50-698 


FDA  has  reviewed  the  EA's  submitted 
for  each  of  the  NDA's  in  the  table  of  this 
document  and  has  determined  that 
approval  of  these  NDA's  will  not 
significantly  affect  the  human 
environment.  Therefore,  under  21  CFR 
25.32.  the  agency  has  prepared  a  FONSl 
for  each  of  these  NDA's  and  no 


tMivironmental  impact  statements  are 
required.  This  notice  announces  that  the 
EA's  and  FONSI's  for  these  human  drug 
products  may  be  seen  in  the  Dockets 
Management  Branch  (ad.iress  atmve) 
between  9  a.m.  and  4  p.m..  Monday 
lhrou|}h  Friday. 


Dated:  September  6,  19*M. 
William  K.  HuU>ard. 
Interim  Deputy  Commissioner  for  Po 
(PR  Doc.  94-22761  Filed  9-14-04-,  8      o.ml 
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[Docket  No.  94E-0234] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ZemuronTw  injection 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Zemuron^M  injection  and  is  publishing^ 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because'of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Tradeinarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  ihat  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  {HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  die  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
appUcation  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 


issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Zemuron^M 
Injection.  Zemuron'"*^  Injection 
(rocuronium  bromidej  is  indicated  for 
inpatients  and  outpatients  as  an  adjunct 
to  general  anesthesia  to  facilitate  both 
rapid  sequence  and  routine  tracheal 
intubation,  and  to  provide  skeletal 
muscle  relaxation  during  surgery  or 
mechanical  ventilation.  Subsequent  to 
this  approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Zemuron^M  Injection 
(U.S.  Patent  No.  4,894,369)  from  Akzo 
Nobel,  N.V..  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration. 
FDA,  in  a  letter  dated  July  6.  1994, 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Zemuron^M 
Injection  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
apphcable  regulatory  review  period  for 
Zemuron"^'  Injection  is  1,889  days.  Of 
this  time.  1.627  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  262  days  occurred 
during  the  approval  phase.  These 
periods  of  time  were  derived  from  the 
following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
January  15.  1994.  The  applicant  claims 
January  14,  1989,  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  January  15, 1994,  which  was 
30  days  after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  June  29, 1993.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
ZemuronTM  Injection  (NDA  20-214)  was 
initially  submitted  on  June  29,  1993. 

3.  The  date  the  application  was 
approved:  March  17,  1994.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-214  was  approved  on  March  17. 
1994. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 


potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  427  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  November  14.  1994,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  March  14,  1995.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulator)'  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  August  31. 1994. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
(PR  Doc.  94-22760  Filed  9-14-94;  8:45  am) 
BILUNO  CODE  416<M)1-f 


Office  of  Inspector  General 

Program  Exclusions:  August  1994 

AGENCY:  Office  of  Inspector  (General. 
HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  August  1994.  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  ser\  ices 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  faciUty,  e.g..  a  hospital,  that 
submits  bills  for  pavTnent  for  items  or 
services  provided  bv  an  excluded  party. 
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Subject  city,  state 

Effective 
date 

Program-Related  Ck)nvfctions: 

Adams.  Doris  E.  Benbrook, 

TX  

08/'30/94 

Alexander.  Deitrich.  Shreve- 

port,  LA 

08/30/94 

Avery,  Alfred  C.  Satem,  OR  .. 

09/08/94 

Driver,  Paul.  Dundee.  MS 

09/01/94 

E  Brown  and  Sons  Transport 

Inc.  Milwaukee.  Wl  

09/01/94 

Genena,  Linda  Y,  Aubrey,  TX 

08/30/94 

Gilmore.  Andre  W,  Tacoma. 

WA 

09/19/94 

Grimakjo.  Maria  Lupie,  Phoe- 

nix. AZ  .-. 

09/01/94 

Hamilton.  Berttia.  Charieston. 

.     MS  

09/01/94 

Harrwnond-Jones.  Carol.  Fort 

Worth,  TX  

08/30,'94 

Harrison,  Joseph  R,  Philadel- 

phia. PA 

09/01/94 

Hines.  Larry,  Baltimore,  MD  . 

09/01/94 

Hosaka,    Vincent,    Honolulu, 

HI  

09/01/94 

Huehnerhoff-Roberts,     Carol 

A,  Bellevue,  WA  

09/01/94 

Huff.      Gary,      West      Des 

Moines.  lA  

09'01/94 

Jacob,    Eloria.    Pascagoula, 

MS  

Oa'30'94 

Khan.  Sohail.  Jersey  City,  NJ 

09/06/94 

King.  Tita.  Meridian.  MS  

08/30/94 

Um.  Franklin,  New  Yori<,  NY 

09/06/94 

Mann.  Joel.  Lansing.  Ml  

09/01/94 

McCollum.    William    E,    Bir- 

mingham. AL  

09/01/94 

Mohit.  Morteza.  BayskJe,  NY 

09/06/94 

Montfort,  Nephtah.  New  York. 

NY 

09/06/94 

Nissman,     Harvey,     Virginia 

Beach.  VA  

09/01/94 

Odom.   Johnny   F,   Counce. 

TN 

09/01/94 

Shakir.    Khadija.    Manhasset 

Hills.  NY 

09/06/94 

Patient  Abuse/Neglect  Convic- 

tions; 

Black.  Esther  T.  SWell.  LA  ... 

08/30/94 

Dehner,  Debra  Kay.  Fountain 

Hills.  AZ  

09/01/94 

Fisher.    Delynn.    Pine   Bluff, 

AR 

0a'30.'94 

Galimore,         Glenn         W, 

KHngman,  AZ 

09/01,-94 

Gilliland.  Ann  Dariene,  Roa- 

- 

noke,  AL  

09/01/94 

Harrington,  Edith,  Kaplan,  LA 

08/30/94 

Hays,  Stacy.  Montk:eilo,  AR  . 

08/30/94 

Langston,    Vivian,    Meridian, 

MS  

08/30/94 

Lee,  Tirrrothy  D,  Boyce,  LA  .. 

08-'30/94 

Manning,     Margie     Parson, 

Farmen/llle,  LA  

08/30.'94 

Subject  city,  state 


Effective 
date 


Subject  city,  state 
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Program  beneficiaries  remain  firee  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Federal  Register  /  Vol.  59,  No.  178  /  Thursday.  September  15,  1994  /  Notices 


47343 


Mead,  Mark  M.  Boise,  10 

Morris,  Jane  A,  Fair  Haven, 
VT 

Nardone.  Louis,  Phoenix,  AZ 

Northcott.  Brenda  Sue,  Ama- 
rillo,  TX  

Paschal.  Sherri  L,  Tallassee, 
AL 

Peel.  Sally,  Diaz.  Ar „... 

Pinkard.   Glenda   R,    Ferris, 
TX  

Russell,   Ethel,   Uttle   Rock, 
AR 

Smith.       Carlos       A       Jr. 
Glenmore,  LA 

Wells.  Sherri,  Canton,  MS  .... 

Wesley.  L^na  M.  Dallas.  TX  . 
Conviction    For    Health    Care 

Fraud: 

Oworkin,  Steven,  New  York. 

NY 

Controlled  Substance   Convc- 

tions: 

Miller.  Roger  A,  Morgantown, 

WV 

License       Revocation/Suspen- 
sion: 

Aeschlimann.      Werner      E. 
Stoneham,  MA _... 

Agbel)iyl,  Jonathan,  Phoenix, 
AZ 

Artzberger,         Louis         G, 
Hopkinton,  MA 

Bonasia,  Francis  P.  Haverhill, 
MA  

Cerrone,    Anthony,    Hattxjro. 
PA  

Coe.  RKhard.  Olathe,  KS  

Coleman,   Rita   M,   Baldwin, 
MD  _ 

Conklin.    Thomas    J,    Marv 
Chester,  CT 

Devore.  William  A,  Oxford, 
OH 

Hendrickson,     Theodore     H. 
Fairfield.  CT 

Jondle,  Paul.  Maiden,  MA 

Jones,    Neville.    Richardton, 
ND  

Leksa,    Bruce    J,    Bellevue, 
WA 

Marquez,  Alberto  B,  Tucson, 
AZ 

McCarthy,  Mary  E,  E  Bridge- 
water,  MA  

Messer.   Sidney,   Los  Ange- 
les, CA  

O'Bnen,  Robert  Bums,  Hous- 
ton. TX  

Prophete.      Judith.      South 
River.  NJ 

Silverman.  Charles  T,   Ran- 
dolph, MA  

Sljwoski.  Charies  E,  Millbury, 
MA  

Smith.  Eric  H.  Westminster, 
CO  

Stone,  Richard  8,  Scottsdale. 
AZ 

Sylvestre.    Roger    R.    Paw- 
tucket.  Rl 

Tapper.   Frederick  S,  Eliza- 
beth. NJ 


09/01/94 

09/01/94 
09/01/94 

08/30/94 

09/01/94 
08/30/94 

08/30/94 

08/30/94 

08/30/94 
09/01/94 
08/30/94 


09/06/94 

O9.'0l/94 

09/01/94 

09/01/94 

09/01/94 

09/01/94 

09/01/94 
09/0r/94 

09/01  '94 

09/01/94 

09/01/94 

09/01/94 
09/01/94 

09/01/94 

09/01/94 

09/01/94 

09/01, -94 

09/01/94 

08/30/94 

09/06/94 

09/01/94 

09/01/94 

09/01/94 

09/01/94 

09/01/94 

09/01/94 


Federal/State      Exclusion/Sus- 
pension: 
Hays,   Leonard   F,   Eugene, 

OR  

Default  on  Heal  Loan: 

Beeck,  Allen  A,  Akron,  lA  

Bryant,  Thomas  L,  Detroit.  Ml 
Chapman,   Michelle   A,   Au- 
burn Hills,  Ml  

Comely,   Michael    P,    Penn- 

sauken,  NJ  

Cuddington,       Timothy      J, 

Orangeburg.  SC  

Dye.  Ralph  M,  Des  Moines, 

lA  ;... 

Edelsoa  Renny  M,  Planta- 

,  ^    tion,  FL 

Garcia-Hernandez.  Wanda  I. 

San  Juan,  PR 

Gelfond,  William  A,  Atlanta. 

GA 

Godley,  Clifford  E  Jr.  LaFay- 

ette,  LA 

Gunn,  Nanette  Q,  Little  Rock, 

AR : : 

Harris.       Conrad    '  Wayne, 

Washington,  DC  

Koslov.  Gleb  M.  Oakland,  NJ 
Law  Daniel,  Milwaukee,  Wl  .. 
Morris,  Clifford  H.  Apeldoorn, 

Netheriands 

NotHes,  George  Scott,  Knox- 

ville,  TN  

Polee,  George,  Nashville;  TN 
Radandt,  Mari<  H, 

Franksvilie,  Wl 

Radford,  Rhea  E,  Houston, 

TX  ., 

Ransdell.'  Kerry   L,   Tenipe. 

AZ  

Schmidt.  Jeffrey  J.  Colorado 

Springs,  CO  

Smith.  Gary  D.  Gumee.  IL  .... 
Toricelsen,         Scott         S, 

Bronderslev  9700  Denmark 
Twigg.     Johathan     W,     Bay 

Saint  Louise,  MS 

Van       Gorden,       Kurt      F, 

Temecula.  CA 

Venable-Tesio.      Kristie      L 

Thomp.  Edmond.  OK  

Ward.  Herman  V.  Los  Ange- 
les. CA 

Weake.    Jeffrey    R,    Groton. 

MA  

Wiltxjr.         Raymond         C. 

Northfield,  MN 

Peer      Review      Organization 
Case: 
Homg,    Fang    Shuh.    Luray. 

VA 


Effective 
date 


09/01/94 

09/01/94 
09/01/94 

09/01/94 

09/01/91 

09/01/:-* 

09/01/94 

09/01/94 

09/01/94 

09/01/94 

08/30/94 

08/30/94 

09/01/94 
09/01/94 
10/09/93 

09/01/94 

09/01/94 
09/01/94 

09/01/94 

08/30/94 

09/01/94 

09/01/94 
09/01/94 

09/01/94 

0fV30/94 

09/01/94 

08/30/94 

09/01/94 

09/01/94 

09,01/94 

0&'08/94 


Dated:  August  6.  1994. 
)ames  F.  Patton, 

Director.  Health  Care  Adiiiinistrativf 
Sanctions.OfficeofCivil  Fraud  and- 
Administrative  Adjudication. 
|FR  Doc.  94-22836  Filed  9-14-94.  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-078-4333-04-261 AJ 

Temporary  Use  Restrictions  for  the 
King  Mountain  Area  of  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Glenwood  Springs  Resource  Area, 
Interior. 

ACTK)N:  Order  of  Area,  Road  and  Trail 
Use  Restriction. 

SUMMARY:  This  order  modifies  a 
previous  order  limiting  motorized 
vehicle  use  to  designated  roads  and 
trails  year  round,  and  closing  to 
snowmobile  use,  certain  public  lands  in 
the  Glenwood  Springs  Resource  Area, 
Grand  Junction  District.  The  limitation 
to  motorized  vehicle  use  is  continued 
but  the  boundary  of  the  limited  area  is 
slightly  modified.  Camping  within  200 
yards  from  point  source  waters  (springs, 
ponds  or  lakes)  and  within  150  feet  from 
stream  waters  is  prohibited.  This  order 
is  issued  under  the  authcHity  of  43  CFR 
8364.1  and  43  CFR  8341.2(a)  as  a 
temporary  measure  while  off-highway 
vehicle  (OHV)  management  throughout 
the  Glenwood  Springs  Resource  Area  is 
reviewed  and  necessary  resource 
management  plan  amendments  are 
completed. 

This  order  affects  reconveyed  land 
and  public  land  situated  in  Eagle  and 
Routt  counties,  thus  described: 

Sixth  Principal  Meridian, 

Reconveyed  Land  (the  old  Visintainer5heep 
Company  Ranch) 

T.  1  N.,  R.  84  W.  Sec.  19  Nt'ASE'A:  Sec.  20 
N'/iSWV4,  SWASW'/.;  Sec.  21 
SEV4NEV4,  EVzSE'/i:  Sec.  22  SW'aNE'/., 
SV2NWV4,  SV2:  Sec.  23  SWV«SW'/.;  Sec. 
26  N'/iNW'A  all  land  west  of  Highway 
131;  Sec.  27  all  land  west  of  Highway 
131:  Sec.  28  NE'/i,  SV2;  Sec.  29  SV^SE'/., 
SE'aSW'/.;  Sec.  30  Lots  2,  3,  4.  EV2NE'/.. 
SW'ANE'A,  SE'ANW'A.  NViSE'/., 
SE'ASE'/.;  Sec.  31  Lots  1,  2.  3,  4. 
SV2NEV4,  EV2WV2,  SEV4;  Sec.  32  NEV«, 
S'/«!NWV4,  NEV4NWV4,  SV2;  Sec.  33 
NV2NE'/4.  WV2WV2:  Sec.  34  NV2NWV4  all 
land  west  of  Highway  131. 

T  1  N..  R.  85  W.  Sec.  25  SE'ASW'A,  SE'A. 
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Other  Public  Land  (King  Mountain) 

T.  1  N.,  R.  84  W.  Sec  33  S'/zNE'A,  E'-^WV2, 
SEV4. 

T  1  S..  R.  84  W.  Sec.  4  Lots  2.  3. 4.  SWV«, 
W'/zSE'/.;  Sec.  5;  Sec.  6  Lots  1.  2,  3, 
E'/iSWV4,  SE'/.:  Sec.  7  SEV4NEV4. 
EV2NWV4.  SEV4;  Sec.  8  NE'A.  E>/iMVV«, 
SVVV4NWV4,  S'/i;  Sec.  9  SV2NEV4, 
NWV4NEV4,  NWV4,  S>/j:  Sec.  17  NVi, 
N'/zS'/i,  SWV«SWV4:  Sec.  18;  Sec.  19 
Lots  1,  2,3,  4,  N'/iNEV4,  SW'ANE'A. 
EV2WV2,  SEV4;  Sec.  20  LoU  1,  2.  3, 
NWV4NWV4.  S'/«zSWV4;  Sec.  21 
SWV4SWV4:  Sec.  27  land  west  of  the  Elk 
Creek  trail.  Sec.  28  SW'ANE'A. 
S'/iNWV4.  NWV4NWV4.  SWV4,  SVzSEV*. 
NVVV4SEV4;  Sec.  29;  Sec.  30  Lots  1.  2. 
EV2NWV4.  NE'A;  Sec.  31  SE'aSW'A  land 
east  of  the  Upper  Luark  Road.  S  VjSE'A; 
Sec.  32  EV2.  NV2NWV4,  SV2SWV4;  Sec. 
33  NE'ANE'A.  NW'A.  S'/2SVVV4. 
NWV4SWV4.  SV2SE'A;  Sec.  34  land  west 
of  Routt  County  Rd.  1. 

T.  1  S..k.  85  W.  Sec.  13  NE'A.  N'/2SW'A. 
SE'aSW'A.  SE'A;  Sec.  24  NE'A,  E'/iSE'A; 
Sec.  25  E'/2NE'A. 

Blue  Hill  Archaeological  District 

T.  2  S.,  R.  84  W.  Sec.  4  public  land  west  of 
Eagle  County  Rd.  37;  Sec.  5:  Sec.  6;  Sec. 

7  land  north  of  the  Colorado  River;  Sec 

8  land  north  of  the  Colorado  River. 

T.  2  S..  R.  85  W.  Sec.  1  land  east  of  the  Upper 
Luark  Road;  Sec.  11  land  south  of  . 
County  Road  47;  Sec.  12  land  north  of 
the  Colorado  River;  Sec.  13  land  north  of 
the  Colorado  River,  Sec.  14  land  north  of 
the  Colorado  River.  The  area  described 
totals  approximately  16.080  acres  of 
public  land. 

EFFECTIVE  DATE:  This  restriction  order 
shall  be  effective  immediately,  and  shall 
remain  in  effect  imtil  rescinded  or 
modified  by  the  Authorized  Officer. 
SUPPLEMENTARY  INFORMATION:  The 
supplementary  information  regarding 
the  travel  restrictions  in  the  order 
published  in  the  Federal  Register  on 
Friday,  June  4,  1993  (F.R.  Vol.  58,  No. 
106)  remains  valid;  the  restrictions  are 
necessary  to  prevent  unacceptable 
impacts  from  uncontrolled  vehicle 
travel.  The  boundary  adjustments  of  the 
limited  area  are  needed  to  facilitate 
administration  and  enforcement  of  the 
travel  restrictions  by  using  prominent 
geographic  features  and  existing  roads 
to  define  the  boundary  instead  of  survey 
subdivision  lines  at  several  locations. 
Additionally,  human  occupancy 
adjacent  to  or  near  point  source  waters 
such  as  springs,  ponds  or  lakes, 
interferes  with  wildlife  access  for 
watering  and  can  adversely  affect 
distribution  of  deer  and  elk  and  displace 
them  from  their  habitat.  Displacement  of 
deer  and  elk  fi-om  public  lands  down  to 
wintering  grounds  too  early  in  the  year 
places  undue  pressure  on  tbe  w  inter 
range  and  causes  poor  utilization  of 
summer  and  transitional  habitat. 
Additionally,  camping  activities 


adjacent  to  or  near  any  surface  waters 
contributes  to  degradation  of  water 
quality  and  riparian  values. 

All  motorized  vehicle  use  will  remain 
limited  to  designated  roads  and  trails 
year  round.  The  roads  and  trails 
available  for  vehicle  use  shall  include 
Eagle  County  roads  #37,  47  and  301; 
Tepee  Creek  Rd.  (BLM  Road  8078), 
Stifel  Creek  trailhead.  King  Creek 
trailhead.  Highway  131  trailhead.  and 
the  Highway  131  camp.  Motorized 
travel  on  all  other  existing  roads  and 
trails,  and  off  the  roads  and  trails  shall 
be  prohibited.  The  area  will  remain 
closed  to  snowmobile  use.  Camping 
within  200  yards  from  any  point  source 
water,  such  as  a  spring,  pond  or  lake, 
shall  be  prohibited.  Camping  within  150 
feet  from  any  perennial  creek  or  stream 
shall  be  prohibited. 

Persons  who  are  exempt  from  the 
restrictions  include: 

1.  Any  Federal,  State,  or  local  officers 
engaged  in  fire,  emergency  and  law 
enforcement  activities. 

2.  BLM  employees  engaged  in  oHicial 
duties. 

3.  Persons  or  agencies  holding  a  valid 
easement  across  the  restricted  public 
land  for  access  to  private  land,  for 
purposes  related  to  the  access  of  private 
land  on  said  easement  only. 

4.  Persons  or  agencies  holding  a 
special  use  permit  or  right  of  way,  or 
State  adjudicated  water  right,  for  access 
to  and  maintenance  and  operations  of 
authorized  facilities  within  the 
restricted  area,  for  purposes  related  to 
access  for  maintenance  and  operation  of 
said  authorized  facilities,  and  provided 
such  motorized  use  is  limited  to  the 
routes  specifically  identified  in  the 
special  use  permit  or  right  of  way. 

5.  Grazing  {permittees  during  the 
permitted  grazing  season  for  grazing 
related  purposes  provided  such 
motorized  use  is  limited  to  existing 
roads  and  trails  and  subject  to  any 
additional  conditions  in  the  grazing 
permit.  Any  motorized  use  before  or 
after  the  permitted  grazing  season 
necessary  for  maintenance  and 
operation  of  range  facilities  shall  require 
advance  approval  by  the  authorized 
officer  specifically  authorizing  such  use 
and  subject  to  whatever  restrictions  are 
deemed  necessary. 

6.  Persons  camping  at  a  designated  or 
developed  campground  or  campsite 
located  closer  to  point  source  waters 
than  the  required  minimum  distance. 
PENALTIES:  Violations  of  this  restriction 
order  are  punishable  by  fines  not  to 
exceed  $1,000  and/or  imprisonment  not 
to  exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  S.  Mottice,  Area  Manager, 
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Clenwood  Springs  Resource  Area,  P.O. 
Box  1009.  Glen  wood  Springs,  CO  81602; 
(303)  945-2341.  or  Mark  Morse.  District 
Manager,  Grand  Junction  District,  2815 
H  Road,  Grand  Junction.  Colorado 
81506; (303)  244-3050. 
Richard  Arcand, 
Acting  District  Manager. 
[FR  Doc.  94-22895  Filed  9-14-94;  8:45  aiiil 
BILLING  COOE  4333-0«-P 

(AZ-054-04-^210-03;  AZA  24423,  AZA 
27319,  AZA  28630] 

La  Paz  and  Mohave  Counties,  AZ; 
Realty  Action 

AGENCY:  Bureau  of  I.and  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action — 

Leasing  .of  Public  Lands,  La  Paz  and 

Mohave  Counties,  Arizona. 

SUMMARY:  The  following  public  lands 
will  he  leased  under  the  provisions  of 
Section  302  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  and  43 
CFR  Part  2920.  The  lands  will  be  leased 
on  a  non-competitive  basis.  The  lands 
will  be  leased  to  the  specified 
individuals  for  the  purpose  identified: 

/  AZA  24423— Robert  and  Mary-  Barlow. 
Residt^ntial  Occupancy  Lease 

Gila  and  Salt  River  Meridian.  l,a  Paz  County. 
Arizona 

T  11  N..  K.  18  VV  . 
Sec.  28.  por.  of  iot  4. 
Containing  0.020  acre,  more  or  Jess. 

This  action  will  settle  an 
unauthorized  development  on  public 
>ands.  The  lease  will  be  for  40  years. 

2.  AZA  27319— Jack  and  Jean  Cault. 
Residential  Occupancy  Lease 

villa  and  Salt  River  Meridian,  l^i  Paz  Ckiunly. 
Arizona 

T  11  N..R  18W.. 
Sec.  13.  SW'aSW'4  (within). 
^Containing  0.010  acre,  more  or  i«;s,s, . 

This  action  will  settle  an    •'     ' 
unauthorized  development.oii  public 
lands.  The  lease  will  be  for  20  years. 

3.  AZA  2Bb30 — Eugene  and  lohannnb  Cmid. 
Commercial  Lease 

Gila  and  Salt  River  Meridian.  Mohavit 
County,  Arizona 

T  20N.,  R.  22  W, 
Sec.  12.  por.  of  lot  5. 
Cxintaining  0.274  acre,  more  or  less. 

This  action  wiil  convert  the  Goads 
present  Bureau  of  Reclamation  lease  to 
BLM  leasing  authority.  The  lea.so  will  bv 
for  25  years. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 


comments  regarding  the  proposed  leases 
to  the  address  under  the  ADDRESSES 
caption  of  this  notice. 

Any  adverse  comments  will  be 
evaluated  by  the  Area  Manager  who 
may  vacate  or  modify  this  Realty  Action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  Area 
Manager,  this  Realty  Action  will  become 
the  final  determination  of  the  Bureau. 

ADDRESSES:  For  further  information  or 
to  submit  comments  regarding  the 
proposed  leases  contact  Debbie 
Rowland,  Realty  Specialist,  Bureau  of 
Land  Management,  Havasu  Resource 
Area.  3189  Sweetwater  Avenue,  Lake 
Havasu  City.  Arizona  86406.  (602)  855- 
8017. 

SUPPLEMENTARY  INFORMATION:  All  three 
parcels  are  located  on  lands  withdrawn 
by  the  Bureau  of  Reclamation. 
Reclamation  has  concurred  with  the 
proposed  leasing  action  on  the  three 
parcels. 

Dated:  Septemt)er  8.  1904. 
ludith  I.  Reed, 
District  Manager. 

|FR  [X)C.  94-22838  Filed  9-14-94;  8:45  am) 
BILUNG  COOE  4310-32-M 


{UT-050-421(M)5;  UTU-68967;  4-00152] 

Realty  Action;  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
Utah 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  following  public  lands  in 
Wayne  County.  Utah  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  Wayne 
County  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act.  as 
amended  (43  U.S.C.  869  et  seq.).  Wayne 
County  proposes  to  use  the  lands  for  a 
regional  landfill. 

Salt  Lake  Meridian 

T.28S.  R.2t:. 

Sec.  21:  El/2SEl/4NL'l/4.  E1/2E1/2SE1/4. 
Sec.  22:  SW1/4NW1/4.  \Vl/2,SVVl.'4,  \Vl/ 

2SE1/4SVV1/4. 
( ontcHning  200  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest. 

The  patent,  when  is'-.ied  will  Im; 
subject  to  the  following  terms, 
conditions,  and  reser,  ations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 


2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  rtiine,  and  remove 
the  minerals. 

Detailed  information  concerning  this 
action  is  available  at  the  office  of  Bureau 
of  Land  Management,  150  East  000 
North,  Richfield.  Utah,  84701. 

Publication  of  this  notice  constitutes 
notice  to  the  grazing  permittees  of  the 
Long  Hollow  Allotment  and  Loa  Winter 
Allotment  that  their  grazing  leases  may 
be  directly  affected  by  this  action. 
Specifically,  the  permitted  Animal  Unit 
Months  (AUMs)  will  not  be  reduced 
because  of  this  sale,  but  the  land  (200 
acres)  will  be  excluded  from  the 
allotments  effective  upon  issuance  of 
the  patent. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

For  a  period  of  45  days  from  the  date 
of  publications  of  this  notice,  interested 
persons  may  submit  comments 
regarding  the  proposed  conveyance  or 
classification  of  the  lands  to  the  District 
Manager.  Richfield  District  Office.  150 
East  900  North,  Richfield.  Utah  84701, 
Any  adverse  comments  will  be  reviewcid 
by  the  State  Director.  In  the  absence  of 
any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  landfill 

Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  the  lucd 
planning  and  zoning,  or  if  the  use  is 
consistent  with  State  and  Federal 
programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plaji  of  development, 
whether  the  BLM  followed  proper 
administrative  proc;edures  in  reaching 
the  decision,  or  any  other  factor  not 
related  to  the  suitability  of  the  land  for 
a  landfill. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 


classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  September  6. 1994. 
Jerry  Goodman. 
District  Manager. 

[PR  Doc.  94-22839  Filed  9-14-94;  8:45  amj 
BILUNG  COOE  4310-OO-P 

[CA-940-4210-10;  CACA  7414,  GAGA  7417, 
CACA  7797,  GAGA  7827,  GAGA  8044,  GAS 
3734,  GAS  079492] 

Notice  of  Proposed  Continuation  of 
Withdrawals:  California 

AGENCY:  Bureau  of  Land  Management,    - 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has    ' 
proposed  to  continue  withdrawals  on 
1320.67  acres  for  20  years  within  the 
Modoc,  Lassen,  Tahoe,  Klamath,  and 
Plumas  National  Forests.  The 
segregative  effect  on  these  withdrawals 
remains  unchanged. 

DATES:  Comments  should  be  received  on 
or  before  December  14,  1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  California  State  Director,  BLM,  2800 
Cottage  Way,  Room  E-2845, 
Sacramento,  California  95825. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Sieckman,  BLM  California  State 
Office.  916-978-4820. 
SUPPLEMENTARY  INFORMATION: 

1.  CACA  7414 

The  land  is  described  as  follows: 
Mount  Diablo  Meridian 

T.  34N..R.4E., 

Sec.  15.  SVV'/i.WV'/iNVV'A.  SWaNW'/.. 
NVzNW'ASW'/i,  SE'aN\V'aSVVV4. 

The  area  described  contains  80.00 
acres  in  Shasta  County.  The  purpose  of 
this  withdrawal  is  to  protect  the  Opdyke 
Ranger  Station  (now  known  as  the  Hat 
Creek  Work  Center). 

2.  CACA  7417 

The  land  is  described  as  follows: 
Mount  Diablo  Meridian 

T,  33N..R.7W:, 

Sec.  12,  SVaSE'/t.   • 

The  area  described  contains  80.00  acres  in 
Lassen  County.  The  purpose  of  this 
withdrawal  is  to  protect  the  Patterson 
Administrative  Site: 

3.  CACA  7797  • 
Mount  Diablo  Meridian 

T.  45N.,R,  14E., 
Sec.  26,  EVzSVV'ANW'A. 

The  area  described  contains  20,00  acres  in 
Modcx:  County.  The  purpose  of  the 


withdrawal  is  to  protect  the  Plum  Valley 
Administrative  Site. 

4.  CACA  7827    "       - 
Mount  Diablo  Meridian 

T,  46N.,R.  15E., 
Sec.  7,  descritied  by  metes  and  Iwunds: 
Sec.  8,  described  by  metes  and  twunds. 
The  area  described  contains  50,40  acres  in 

Modoc  County.  The  purpose  of  the 

Withdrawal  is  to  protect  the  Buck  Creek 

Administrative  Site. 

5.  CACA  8044 
Mount  Diablo  Meridian 

T.  29  N„  R.  4  E.. 
Sec.  19,  SV2SEV4NEV4S\V'/.SEV4,  NE'/. 
SE'ASW'ASE'A.  NV2SEV4SE'aSW'A 
SE\*.  NVjSVzSE.'aSE'aSWaSE'A. 

The  area  descrit)ed  contains  5.63  acres  in 
Tehenia  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Mineral  Ranger 
Station. 

e: CAS  3734     . 
Mount  Diablo  Meridian 

T.  10N..R,  9E.. 
Sec.  10.  SE'ANE'aSVV'a,  .\V2NEV4SE'-4 
SWA.  SW'aNW'ASE'A,  NVsNW'aSVVV^ 
SE^a. 

The  area  described  contains  approximately 
30.00  acres  in  Sierra  County.  The  purpose  of 
the  withdrawal  is  to  protect  the  Convict  Flat 
Recreation  Site. 

7.  CAS  079492 

Humboldt  Meridian 

T,  11N..R,  6E., 

Sec.  2,  NE'aSE'A,  less  that  pah  of  I.A. 
Sur\ey  No.  280. 

The  area  described  contains  approximately 
40.00  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Oak 
Bottom  Guard  Station  and  Campground. 

Humboldt  Meridian 

T.  12N..R6E.. 

Sec,  33,  S'/iSE'ANE'A.  N'E'aSE'A,  SE'A 

SE'a: 
Sec.  34,  NW'.^NW'aNVV'A.  S'/zSW'A 

NW'A,  NW'ASVyv*,  SVV'aSW'a. 

The  area  described  contains  approximately 
210.00  acres  in  Siskiyou  County.  The 
purpose  of  the  withdrawal  is  <'•■  protect  the 
L'konom  Ranger  Station-Adrninistration  Site. 

Humboldt  Meridian 

T.  13N.,R,  6E., 
Sec.  8,  SW'aNE'aSVV'a,  NVWhSE'aSW'A. 

The-area  descrit)fed  contains  approximately 
'20.00  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Ti  Bar 
Administration  Site. 

Mount  Diablo  Meridian 

T.  4GN„R;  12VV,. 
Sec.  12,  portion  of  Tract  55. 

The  area  des(nril>ed  contains  approximately 
7.27  acres  in  Siskiyou  County,  The  purpose 
of  the  withdrawal  is  to  protect  the  Seiad 
Administrative  Site. 


Mount  Diablo  Meridian 

T.  46  N..  R.  8  W  . 
Sec,  6,  lot  1. 

The  area  described  contains  approximately 
32,80  acres  in  Siskiyou  County.  The  purp)ose 
of  the  withdrawal  is  to  protect  the  Beaver 

Mouth  Campground, 

Mount  Diablo  Meridian 

T.  39  N,,  R,  10  \V.. 

Sec.  23,  SVsSVzNE'A,  NV2N'/2SE'A; 

Sec,  24,  SVV'ASW'A.NW'A, 

The  area  described  contains  approximately 
90.00  acres  in  Siskiyou  County,  The  purpose 
of  the  withdrawal  is  to  protect  the  Trail  Creek 
Recreation  Area, 

Mount  Diablo  Meridian 

T.  40.N.,R.  7\V„ 
Sec.  14,  NV2NV2. 

The  area  described  contains  approximately 
160.00  acres  in  Siskiyou  County.  The 
purpose  of  the  withdrawal  is  to  protect  the 
Kangaroo-Lillypad  Lakes  Recreation  Area. 

Mount  Diablo  Meridian 

T,  19N..R,  13E., 

Sec,  30,  lot  4,  E'/iSW'A. 

The  area  described  contains  approximately 
115.79  acres  in  Sierra  County.  The  purpose 
.of  the  withdrawal  is  to  protect  the 
Woodcamp  Administrative  Site. 

Humboldt  Meridian 

T.  IS.R.  7E., 

Sec.  13.  SE'ASE'aSE'A,  NVzSE'aSE'A,  SVi 
NE'ASE'A. 
T.  IS.R,  BE., 

Soc.  18.  SW'A  of  lot  4  and  S'/zNW'.*  of  lot 

4  less  H,E,  Survey  264; 
Sor.  19.  NW'A  of  lot  1,  E'.z  of  lot  1 ,  NE'/* 
NW'/*  less  HE.  Sunev  264.  and  NU',* 
NE'A. 

The  area  described  contains  approximately 
138.78  acres  in  Trinity  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Forest 
Glen  Recreation  Area. 

Mount  Diablo  Meridian 

T.  38  N„  R.  7  \V., 

Sec.  8,  N'/iSE'/*.  N'/jSE'aSE'A. 

The  area  described  contains  approximately 
100.00  acres  in  Trinity  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Eagle  Flat 
Ca.mpground  and  Picnic  Area. 

Mount  Diablo  Meridian 

T.  38N..R.  7W.. 
Sec,  16,  NE'ASE'/4NE'A,  S'/2SE''4, 
The  area  described  contains  approximately 

90,00  acres  in  Trinity  County.  The  purpose 

of  the  withdrawal  is  to  protect  the  Eagle 

Creek  Campground. 

Mount  Diablo  Meridian 

T.  38  N..  R,  7  W., 

Sec,  16,  portions  of  the  NE'aNW'A.  N'E'A. 

The  area  described  contains  approximately 
50.00  acres  in  Trinity  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Roadside- 
Streamside  Zone, 

The  authorized  officer  of  the  Bureau  of 
Land  Management  will  undertake  such 
investigations  as  are  necessary  to  determine 
the  existing  and  potential  demand  for  the 
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land  and  its  resources.  A  report  wiH  also  be 
prepared  for  consideration  by  the  Secretary 
of  the  Interior,  the  President,  and  the 
Ck>ngress,  who  will  determine  whether  or  not 
the  withdrawal  will  be  continued  and,  if  so, 
for  how  long.  The  floal  detennination  on  the 
continuation  of  the  withdrawal  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  September  7, 195»4. 
Nancy  J.  Alex. 
Chief.  Lands  Section. 
|FR  Doc.  94-22840  Filed  9-14-94;  «;45  ami 

BILUNG  CODE  431  (M(M> 


[OR-943-4210-06;  GP4-199;  OR-60856] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Oregon 

AGEMCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
1,009.48  acres  of  public  lands  for 
protection  of  the  Pacific  Ocean 
Coastline  in  Oregon.  This  notice  closes 
the  lands  for  up  to  two  years  firom 
mining.  The  lands  are  closed  to  the 
agricultural  laws  by  another  existing 
withdrawal.  The  lands  have  been  and 
will  remain  open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  14, 1994. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon/ 
Washington  State  Director.  BLM.  P.O. 
Box  2965.  Portland.  Oregon  97208- 
2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon/ 
Washington  State  Office.  503-280-7162. 
SUPPLEMENTARY  INFORMATION:  On  August 
25, 1994,  a  petition  was  approved 
allowing  the  Bureau  of  LaJnd 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  lands  from  location  and  entry 
under  the  United  States  mining  laws  130 
U.S.C.  Ch.  2  (1988)).  but  not  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights: 

Willamette  Meridian 

T.  3  S.  R.  10  VV., 

Sec.  30,  lot  15. 
T.  4  S.,  R.  10  VV.. 

Sec.  19,  lots  1  and  15: 

Sec.  29,  lot  3. 
T.  5S.,R.  low.. 

Sec.  5,  unnumbered  lot  in 
NE'/4NWV..SWV«  and  unnumbered  lot  in 
NWV.SE'ASW'/.: 

Sec.  6.  lot  8; 

Sec.  20,  SEV4NEV4. 
T  8S.,R.  11  W.. 


Sec.  3.  lot  8. 
T.  9  S.,  R.  11  W., 

Sec.  4,  SWV«SWV4. 
T.  13S.,R.  11  W.. 

Sec.  28,  lot  9.  -     " 

T.  14S..  R.12  W., 

Sec.  35.  SEV4NEV4. 
T.  18S..R.12W., 

Sec.  2,  lot  1. 
T.  19S..R.  12W., 

Sec.  1,  lots  1  and  2. 
T.  41S.,R.  13W.. 

Sec.  6,  lot  9: 

Sec.  7.  lot  2. 
T.  26S.,R.  14W.. 

Sec.  38,  NWV4NEV4. 
T.  27S.,R.  14  W..  . 

Sec.  29,  lot  3. 
T.  33S.,R..14W.. 

Sec.  31.  lots  2. 6.  and  7.  and  NE'ASKV.. 
T.  34  S.,  R.  14  W., 

Sec.  6,  lot  1; 

Sec.  33,  lots  1,2,  3.  and  7; 

Sec.  34  NVVV4NVVV4. 
T.  38  S.,  R.  14  W.. 

Sec.  4,  SEV4SWV4 

Sec.  5,  SWV4NEV4; 

Sec.  34,  SEV4NWV4. 
T.  39  S„  R.  14  W., 

Sec.  23,  NWV4NWV4. 
T.  30S..  R.15W.. 

Sec.  12,  NWV4SVVV4. 
T.  32  S.,  R.  15  W.. 

Sec  4,  lots  1,  2,  3,  and  4,  S'^NE'ANE'A. 
NV2SEV4NEV4,  and  SW'ASE'ANE'/i. 
T.  34S.,R.  15W., 

Sec.  1,  lot  1. 

The  areas  described  aggregage  1,009.48 
acres  in  Coos,  Curry.  Lane,  Lincoln,  and 
Tillamook  Counties, 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  recreational 
and  scenic  values,  wildlife  habitat, 
archaeological  and  cultural 
interpretation,  wetlands,  and 
endangered  species  habitat  along  the 
Pacific  Ocean  coastline. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
vvTitten  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 


The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  imless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Temporary  land  uses  that  may  be 
permitted  by  the  authorized  officer 
during  period  of  temporary  segregation 
include  leases,  licenses,  permits,  rights- 
of-way,  and  disposal  of  mineral  or 
vegetative  resources  other  than  under  - 
the  mining  laws. 

Dated:  September  7. 1994. 
Robert  D.  DeViney.  Jr.. 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Operations. 

|FR  Doc.  94-22841  Filed  »-14-94;ft45  am] 
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ICO-O50-421(M)3] 
Notice  of  Realty  Action 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  Realty  Action,  Lease  of 
Pubic  Lands  in  Chaffee  County. 
Colorado;  COC-55467. 

SUMMARY:  The  following  described  lands 
have  been  examined  and  found  suitable 
for  lease  under  Section  302  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1713).  Leasing  of 
the  land  will  authorize  an  area  for  an 
existing  campground  development  and 
will  allow  the  government  to  collect  fair 
market  rental.  The  land  and  prospective 
lessee  are  as  follows: 

•New  Mexico  Principal  Meridian,  Colorado 

T.  49  N.,  R.  9  E.. 
Sec.  10:  SEV«SWV4  (within). 

The  parcel  contains  approximately  0.7 
acres  adjacent  to  the  main  campground  site. 
The  parcel  would  be  offered 
noncompetitively  to  Paul  Draper  of  Four 
Seasons  Campground  for  a  term  of  five  years 
at  no  less  than  fair  market  rental.  The  general 
terms  and  conditions  for  leases  are  found  in 
43  CFR  2920.7.  The  lessee  would  be  required 
to  reimburse  the  United  States  for  reasonable 
costs  incurred  in  processing  and  monitoring 
the  lease,  in  accordance  with  43  CFR  2920.6. 

DATES:  On  or  before  October  17. 1994, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Bureau  of  Land 
Management.  3170  East  Main  Street. 
Canon  City.  Colorado  81215-2200. 

ADDRESSES:  Bureau  of  Land 
Management.  Canon  City  District,  P.O. 
Box  2200.  Canon  City,  Colorado  81215- 
2200. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jan  Fackrell.  Realty  Specialist  (719) 

275-0631. 

SUPPLEMENTARY  INFORMATION:  Any 

adverse  comments  will  be  evaluated  by 

the  State  Director,  and  he  may  vacate. 

modify,  or  continue  this  realty  action. 

Dated:  September  2, 1994. 
Stuart  L.  Freer, 

Associate  District  Manager. 

IFR  Doc  94-22767  Filed  9-14-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-65  (Sul>-No.  481XU 

CSX  Transportation,  Inc.—  _ 

Abandonment  Exemption — In  Pike 
County,  KY 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  CSX  Transportation. 
Inc.,  of  13.16  miles  of  railroad  line 
between  milepost  14.58  at  Myra  and 
jnilepost  23.00  at  Shelby  Gap,  and 
between  milepost  0.00  at  Shelby  Gap 
and  milepost  4.74  at  Fenn.  in  Pike 
County.  KY,  subject  to  standard  labor 
protective  conditions  and  an  historic 
preservation  condition. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
15,  1994.  Formal  expressions  of  intent 
to  file  an  OFA  under  49  CFR 
1152.27(c)(2)  1  must  be  filed  by 
September  23. 1994.  petitions  to  stay 
must  be  filed  by  September  30. 1994, 
requests  for  a  public  use  condition 
conforming  to  49  CFR  1152.28(a)(2) 
must  be  filed  by  October  5.1994,  and 
petitions  to  reopen  must  be  filed  by  - 
October  11,  1994, 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  481X)  to: 
(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
and  (2)  Petitioner's  representative: 
Charles  M.  Rosenberger,  500  Water  St., 
Jacksonville,  FL  32202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 


the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-^357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services:  (202)  927-5721.) 

Decided;  September  7, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 

Vernon  A.  Williams, 

Acting  Secretary. 

[FR  Doc.  94-22830  Filed  9-14-94;  8:45  am] 
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'  See  Exempt,  of  Rail  Line  Abandonment — Offers 
of  Finan.  Assist.,  4  I.C.C2d  164  (1987). 


Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  Room  3219,  Washington,  DC 
20423,  (202)  927-6203  or  (202)  927- 
6246. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-33  (Sub-No.  87X),  Union  Pacific 
Railroad  Company — Abandonment 
Exemption — in  Contra  Costa 
County,  California  (Port  Chicago 
Branch):  Ea  available  8. 30/94. 

AB-103  (Sub-No.  8X),  The  Kansas  City 
Southern  Railway  Company — 
Abandonment  and  Discontinuance 
Exemption — Fort  Smith  &  Van 
Buren  Railway  and  Midland  Valley 
Branch  in  Le  Flore  and  Haskell 
Counties^  Oklahoma.  EA  available 
9/6/94, 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

VVC-1540,  Alaska  Cargo  Transport. 
Inc. — Application  for  Water 
Contract  Carrier  License.  Ea 
available  9/7/94. 

Vernon  A.  Williams. 

Acting  Secretary. 

[FR  Doc.  94-22829  Filnd  9-14-94:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  and  Settlement  in 
United  States  v.  Evans  Asset  Holding 
Co..  No.  94-1762-CIV-KING,  (S.D.  Fla.) 
entered  into  by  the  United  States,  the 
State  of  Minnesota  and  Evans  Asset 
Holding  Co.,  was  lodged  on  August  25, 
1994,  with  the  United  States  District 
Court  for  the  Southern  District  of 
Florida.  The  proposed  Consent  Decree 
and  Settlement  resolves  certain  claims 
of  the  United  States  and  the  State  of 
Minnesota  under  Sections  106  and  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9606,  9607, 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
CRCRA").  42  U.S.C.  6973,  and  a  state 
environmental  statute  with  respect  to 
the  following  eleven  CERCLA  sites: 
Waste  Disposal  Engineering  Site  in 
Andover,  Minnesota;  the  Oak  Grove 
Landfill  Site  in  Oak  Grove.  Minnesota; 
the  East  Bethel  Site  in  East  Bethel. 
Minnesota;  the  Carter  Industrials,  Inc. 
Site  in  Detroit,  Michigan;  the  Land 
Reclamation  Site  in  Racine,  Wisconsin; 
the  Hunt's  Disposal  Site  in  Caledonia, 
Wisconsin;  the  Lowry  Landfill  Site  in 
Arapahoe  County,  Colorado;  the  USS 
Lead  Refinery  Site  in  East  Chicago, 
Indiana;  the  Fort  Wayne  Reduction  Site 
in  Fort  Wayne.  Indiana;  the  Lindsley 
Lumber  Site  in  Dania,  Florida;  the  Dixie 
Caverns  Site  in  Roanoke  County, 
Virginia.  Under  the  Consent  Decree, 
Evans  Asset  Holding  Company  will  pay 
the  United  States  $654,313,  aiid  will  pay 
the  State  of  Minnesota  $220,890. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  and  Settlement  for  30 
days  following  the  publication  of  this 
Notice.  Comments  should  be  addressed 
to  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O 
Box  7611,  Ben  Franklin  Station. 
Washington.  DC  20044.  and  should  refer 
to  United  States  v.  Evans  Asset  Holding 
Co..  D.J.  Ref.  No.  90-11-2-669.  The 
proposed  Consent  Decree  and 
Settlement  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  Southern  District  of  Florida,  299 
East  Broward  Blvd.,  Fort  Lauderdale. 
Florida  33301.  the  Region  V  Office  of 
the  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604:  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W..  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
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obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Su«et, 
N.W..  4th  Floor,  Washington.  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $7.75 
(25  cents  per  page  for  reproduction 
costs],  payable  to  the  Consent  Decree 
Library. 
Joel  Gross, 

Acting  Chief,  EnvironmentaJ  Enforcement 
Section.  Environment  and  NatimjJ  Resources 
Division. 

[FR  Doc.  94-22777  Fded  9-14-94;  8:45  am] 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
EnvironmentaJ  Response, 
Compensation  and  Liability  Act 

In  accordance  wiUi  Departmental 
poUcy,  28  CFR  50.7,  and  Section  122  of 
CERCLA.  42  U.S.C  9622.  notice  is 
hereby  given  that  on  August  30. 1994, 
a  proposed  Consent  Decree  in  United 
States  versus  Town  of  Onalaska, 
Wiconsin,  Civil  Action  No.  94  C  642S, 
was  lodged  with  the  United  States 
District  Coiut  for  the  Western  District  of 
Wisconsin.  This  consent  decree 
represents  a  settlement  of  claims  of  the 
United  States  and  the  State  of 
Wisconsin  against  the  Town  of  Onalaska 
for  reimbursement  of  response  costs  and 
injunctive  relief  in  connection  with  the 
Onalaska  Municipal  Landfill  site 
("Site")  pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C  9601  et  seq. 

Under  this  settlement  between  the 
United  States,  the  State  of  Wisconsin, 
and  the  Town  of  Onalaska,  the  Town 
will  pay  the  United  States  $110,000  in 
partial  reimbiusement  of  response  costs 
incurred  by  the  Environmental 
Protection  Agency  at  the  Site,  perform 
operation  and  maintenance  activities  at 
the  site  throughout  the  contemplated 
thirty-year  remedial  action,  secure 
access  and  title  to  properties  adjacent  to 
the  site  and  impose  conservation 
easements  on  such  properties  consistent 
with  their  location  adjacent  to  a  wildlife 
refuge,  and  institute  appropriate 
institutional  controls.  Stipvdated 
penalties  may  be  imposed  in  the  event 
the  Town  does  not  comply  with  the 
requirements  of  the  Consent  Decree.  The 
consent  decree  also  contains  provisions 
allowing  a  new  action  against  the  Town 
to  be  commenced  in  the  event 
undiscovered  conditions  or  new 
information  demonstrate  that  the 
remedial  action  at  the  Onalaska  Landfill 
site  is  not  protective  of  human  health  or 
the  environment. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 


date  of  this  pubbcation  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natxiral  Resources 
Division.  Department  of  Jiistioe, 
Washington.  D.C  20530,  and  should 
refer  to  United  States  versus  Town  of 
Onalaska,  Wisconsin.  DOJ  Ref.  90-11- 
3-605A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Western  District  of 
Wisconsin,  120  North  Henry  Street, 
Room  420,  Madison,  Wisconsin  53703, 
at  the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Street,  Chicago,  Illinois 
60604-3590,  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W..  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W..  4th  Floor. 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $11.75  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section.  Enviroranent  and  Natural  Resources 
Division. 

[FR  Doc.  94-22778  Filed  9-14-94;  8:45  am) 
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Notice  of  Lodging  of  Joint  Stipulation 

Notice  is  hereby  given  that  on  August 
9, 1994  a  proposed  Joint  Stipulation  and 
Rule  54(b)  Final  Judgment  in  Golnoy 
Barge,  et  al.  v.  WT  Shinoussa,  et  al. 
Civil  Action  Nos.  H-90-2414,  H-90- 
2476,  and  H-90-2488,  was  lodged  with 
the  United  States  District  Court  for  the 
Southern  District  of  Texas. 

The  claim  in  this  action  was  filed  by 
the  United  States  on  October  29,  1990 
against  the  Shinoussa  Shipping 
Corporation  and  the  M/T  Shinoussa.  the 
Golnoy  Barge  Company  and  Apex 
R.E.&T.  Inc.,  and  Fidelis  Shipping 
Corporation  pursuant  to  the  Clean  Water 
Act,  33  U.S.C.  1251  et  seq.,  seeking 
response  costs  and  natural  resoiuce 
damages  resulting  from  the  July  28, 
1990.  oil  spill  into  Galveston  Bay, 
Texas.  The  proposed  Joint  Stipulation 
and  Rule  54(b)  Final  Judgment  requires 
these  vessel  interests  to  pay  $1.7  million 
to  satisfy  claims  of  the  United  States 
and  the  State  of  Texas  for  natural 
resource  damages,  costs  incurred  in 
conducting  the  assessment,  state 
response  costs,  and  other  associated 
costs.  The  United  States  has  already 


been  reimbursed  for  $1.8  million  in 
United  States  response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree:  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  Golnoy  Barge,  et  al.  v.  M/ 
T  Shinoussa,  et  al.,  DOJ  No.  90-11-2- 
331. 

The  proposed  Joint  Stipulation  and 
Rule  54(b)  Final  Judgment  may  be 
examined  at  the  Clerk's  Office  of  United 
States  District  Court  for  the  Southern 
District  of  Texas  in  Houston,  Texas. 
Copies  of  the  proposed  Joint  Stipulation 
and  Rule  54(b)  Final  Judgment  may  be 
obtained  in  person  or  by  mail  bom  the 
Environmental  Enforcement  Section. 
Environment  and  Natural  Resoiuces 
Division.  Room  1521,  U.S.  Department 
of  Justice.  9th  and  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20530. 
In  requesting  a  copy  please  enclose  a 
check  in  the  amount  of  $2.50 — payable 
to  the  Treasurer  of  the  United  States. 
Joel  Gross, 

Acting  Section  Chief.  Environmental 
Enforcement  Section. 

[FR  Doc  94-22843  Filed  9-14-94;  8:45  am] 
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Notice  of  Lodging  of  Final  (Consent) 
Judgment  Pursuant  to  the  Clean  Water 
Act 

In  accordance  with  Departmental 
PoUcy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Final  (Consent) 
Judgment  in  United  States  v.  Miramar 
West  Development  Corporation  and 
Leonard  Zedeck,  Civil  Action  No.  94- 
6558-Civ-Nesbitt  (S.D.  Fla.),  was  filed 
in  the  United  States  District  Coiul  for 
the  Southern  District  of  Florida  on 
August  22, 1994,  in  Civil  Action  No.  94- 
6558-Civ-Nesbitt. 

The  proposed  Final  (Consent) 
Judgment  concerns  alleged  violation  of 
section  404(s)  of  the  Clean  Water  Act,  33 
U.S.C.  §  1344,  as  a  result  of  their  failure 
to  enhance  and  set  aside  for 
conservation  purposes  a  mitigation  area 
of  approximately  9.4  acres  of  on  site 
wetlands  as  a  condition  of  a  fill  permit 
issued  by  the  Department  of  the  Army 
Corps  of  Engineers  on  June  16, 1978. 
The  permit  allowed  defendants  to  fill 
approximately  25  acres  of  freshwater 
wetlands  in  conjunction  with 
developing  a  housing  tract.  The 
proposed  Final  (Consent)  Judgment 
requires  Miramar  West  Development 
Corp.  and  Leonard  Zedeck  to  pay  a  civil 


penalty  of  $50,000  which  is  to  be  held 
in  escrow  by  Defendants'  agent  until 
entry  of  the  judgment,  and  for 
conveyance  of  two  5  acre  parcels  of 
Everglades'  freshwater  wetlands  by  a 
deed  of  conservation  easement  to  the 
South  Florida  Water  Management 
District.  The  parcels  will  be  held  in 
their  natural  condition  in  perpetuity. 
The  Defendants  also  agree  to  pay  a 
stipulated  penalty  of  51,000  per  day  for 
each  day  that  they  are  late  in  meeting 
the  terms  of  the  consent  judgment. 
Defendants  also  agree  not  to  perform  an 
unpermitted  work  in  navigable  waters  of 
the  United  States  in  the  future. 

The  Department  of  Justice  will  receive 
vwitten  comments  relating  to  the 
proposed  Final  (Consent)  Judgment  for 
a  period  of  30  days  from  the  date  of 
pubbcation  of  this  notice.  Comments 
should  be  addressed  to  Lisa  B.  Hogan, 
Assistant  U.S.  Attorney,  Southern 
District  of  Florida,  99  N.E.  4th  Street, 
Suite  328,  Miami,  Florida  33132.  and 
should  refer  to  United  States  v.  Miramar 
West  Development  Corp.  and  Leonard 
Zedeck.  Civil  Action  No.  94-6558-Civ- 
Nesbitt. 

The  proposed  Final  (Consent) 
Judgment  may  be  examined  at  the 
Clerk's  Office,  United  States  Ehstrict 
Court  for  the  Southern  District  of 
Florida,  301  N.  Miami  Avenue,  Miami, 
Florida  33128.  in  Civil  Action  No.  94- 
6558-Civ-Nesbitt. 
Lois  J.  Schiffier. 

Acting  Assistant  A  ttorney  General. 
Environment  &  Natural  Resources  Division. 
|FR  Doc.  94-22842  Filed  9-14-94;  8:45  am] 
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Antitrust  Division 

Proposed  Final  Judgment  and 
Competitive  impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  proposed 
Final  Judgment,  Settlement  Agreement, 
and  Competitive  Impact  Statement  have 
been  lodged  with  the  United  States 
District  Court  for  the  District  of  Arizona 
in  United  States  of  America  and  State 
of  Arizona  v.  Delta  Dental  Plan  of 
Arizona,  Inc..  an  Arizona  Corporation, 
Civil  Action  No.  94-1793PHXI^R.  The 
Complaint  in  this  case  alleges  that  the 
defendant  and  co-conspirators  agreed  to 
restrain  or  eliminate  the  discounting  of 
fees  for  dental  services  to  other  dental 
plans  or  consumers  in  the  State  of 
Arizona  in  violation  of  the  Sherman 
Act,  15  U.S.C.  1.  A  second  count,  not    • 
subject  to  the  Antitrust  Procedures  and 
Penalties  Act,  alleges  that  the  same 
actions  violated  the  Uniform  Arizona 


Antitrust  Act,  A.R.S.  §44-1402.  The 
proposed  Final  Judgment  enjoins  the 
defendant  frtjm  maintaining,  adopting, 
or  enforcing  a  clause  in  dentist's 
contracts  that  requires  the  dentist  to 
give  the  defendant  the  lowest  fees 
offered  to  any  person  or  dental  plan.  It 
also  enjoins  the  defendant  from 
demanding  information  about  dentists' 
participation  in  other  dental  plans; 
monitoring  dentist's  fees  to  other 
persons  or  dental  plans;  writing  to 
dentists  about  fees  dentists  charge  to 
other  plans;  requiring  a  dentist  to 
identify  other  plans  he  or  she  may 
participate  in;  seeking  a  vote  of  dentists 
on  the  levels  of  reimbursement; 
terminating,  discriminating  or 
retaliating  against  dentists  who  discount 
fees;  treating  dentists  who  discount  fees 
differently  from  non-discounting 
dentists;  and  taking  any  other  action  to 
discourage  dentists  from  discounting 
fees.  Certain  language  in  the  defendant's 
contracts  with  dentists  is  voided.  A 
companion  Settlement  Agreement 
requires,  among  other  things,  that  the 
defendant  notify  dentists  of  the  terms  of 
the  proposed  Final  Judgment,  and 
reinstate  any  dentist  dropped  from  the 
defendant's  plan  l)ecause  of 
discounting,  if  the  dentist  so  desires. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  resf>onses  thereto,  will 
be  published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Gary  R.  Sprading,  Chief, 
San  Francisco  Office,  Box  36046, 
Antitrust  Division,  U.S.  Department  of 
Justice,  San  Francisco,  California  94102 
(telephone:  (415)  556-6300). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
Barbara  J.  Nelson,  Phillip  R.  Malone.  Carla  G, 
Addicks,  Antitrust  Division,  U.S. 
Department  of  Justice,  450  Golden  Gate 
Avenue,  Box  36046,  lOth  Floor.  San 
Francisco,  California  94102,  (415)  556- 
6300 

.'Mtomeys  for  the  United  States 

Grant  Woods,  Attorney  General,  Sydney  K. 
Davis,  Chief  Counsel,  ID»00404i,  Suzanne 
M.  Dallimore.  ID#014151,  Lisa  L  Glow. 
ID#013232,  Consumer  Protection  & 
Antitrust  Section.  Department  of  Law 
Building.  Room  #259. 1275  West 
Washington  Street,  Phoenix,  Arizona 
85007-2997,  (602)  542-3702 

Attorneys  for  the  State  of  Arizona 

In  the  United  Stales  District  Court  District  of 
Arizona 

United  States  of  America,  and  State  of 
Arizona,  by  and  through  its  Attorney  General 
Grant  Woods,  Plaintifb,  vs.  Delta  Dental  Plan 
of  Arizona,  Ina,  an  Arizona  Corporation. 
Defendant.  Filed:  August  30, 1994.  Civil  No. 
94-1793PHXPGR. 


Complaint 

Count  One 

The  United  States  of  America,  acting 
under  the  direction  of  the  Attorney 
General  of  the  United  States,  and  the 
State  of  Arizona,  acting  under  the 
direction  of  the  Attorney  General  of  the 
State  of  Arizona,  bring  this  civil  action 
to  obtain  equitable  and  other  relief 
against  the  defendant  named  herein, 
and  complain  and  allege  as  follows: 

I 

furisdiction  and  Venue 

1.  This  Complaint  is  filed  by  the 
United  States  under  Section  4  of  the 
Sherman  Act,  15  U.S.C  §4.  as  amended, 
and  by  the  State  of  Arizona  under  15 
U.S.C  §  26.  to  prevent  and  restrain  a 
continuing  violadon  by  the  Defendant  of 
Section  1  of  the  Sherman  Act,  15  U.S.C. 
§1. 

2.  The  Defendant  maintains  an  office, 
transacts  business,  and  is  found  within 
the  District  of  Arizona,  within  the 
meaning  of  15  U.S.C.  §  22  and  28  y.S.C 
§  1391(c). 

II 

Defendant 

3.  Delta  Dental  Plan  of  Arizona,  Inc. 
("Delta"  or  "the  Defendant"),  is  an 
Arizona  corporation  with  its  principal 
place  of  business  in  Phoenix,  Arizona. 
The  defendant  is  a  non-profit 
corporation  whose  participating 
providers  consist  of  dentists  licensed  to 
practice  in  Arizona  and  who  execute 
participating  provider  agreements  with 
Delta.  At  material  times,  dentists 
comprised  the  majority  of  the  Board  of 
Directors  of  the  Defendant. 

4.  At  material  times,  approximately 
eight-five  percent  of  dentists  ficensed  to 
practice  in  Arizona  were  participating 
providers  of  the  Defendant  with  power 
and  authority  to  vote  on  matters 
concerning  their  payment  for  services 
rendered. 

5.  Whenever  this  Complaint  refers  to 
any  corporation's  act,  deed,  or 
transaction,  it  means  that  such 
corporation  engaged  in  the  act,  deed,  or 
transaction  by  or  through  its  members, 
officers,  directors,  agents,  employees,  or 
other  representatives  while  they  actively 
were  engaged  in  the  management, 
direction,  control,  or  transaction  of  its 
business  or  affairs. 

Ill 

Cb-Conspjrafors 

6.  Various  firms  and  individuals,  not 
named  as  defendants  in  this  Complaint, 
have  partici{>ated  as  co-conspirators 
with  the  I>efendant  in  the  violations 
alleged  in  this  Complaint,  and  have 


47350 


Federal  Register  /  Vol.  59.  No.  178  /  Thursday.  September  15,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  178  /  Thursday.  September  15,  1994  /  Notices  47351 


JMI 


performed  acts  and  made  statements  in 
furtherance  thereof. 

IV 

Trade  and  Commerce 

7.  At  material  times,  the  Defendant 
has  engaged  in  the  business  of  providing 
dental  insurance  coverage  for  patients  in 
the  State  of  Arizona.  The  Defendant 
contracts  directly  with  individual 
dentists  an  groups  of  dentists  for  the 
provision  of  dental  services  to  persons 
covered  by  the  Defendant's  dental 
insurance  plans.  The  Defendant 
compensates  contracting  dentist  on  the 
basis  of  submitted  fee  schedules. 
Dentists  agree  to  comply  with  the  terms 
of  the  contractual  agreements  with  the 
[Defendant. 

8.  At  material  times,  the  confidential 
fee  listings  and  participating  dentist 
agreements  between  dentists  and  the 
Defendant  contained  provisions  known 
as  "most  favored  nation"  clauses.  These 
provisions  stated  that,  for  example,  the 
dentists'  "'usual  fee'  shall  be  deemed  to 
be  the  lowest  fee  charged  or  offered  and 
received  as  payment  in  full."or  "I  agree 
to  charge  to  Delta  Dental  my  usual  fees 
charged  to  all  my  other  patients  or  the 
amount  accepted  as  payment  in  full, 
whichever  is  less.  *   *   *"  In  this  case, 
the  Defendant's  most  favored  nation 
clauses  had  the  effect  of  requiring 
participating  dentists  to  charge  fees  to 
all  other  group  dental  care  programs  or 
non-Delta  patients  that  were  the  same  as 
or  higher  than  the  fees  they  charged  to 
the  Defendant. 

9.  At  material  times,  payments  from 
the  Defendant  constituted  a  significant 
portion  of  most  individual  dentist's 
receipts  from  the  provision  of  dental 
services  to  patients  having  some  form  of 
dental  insurance  or  coverage. 

10.  After  the  Defendant  began  actively 
enforcing  the  most  favored  nation 
clauses  in  its  agreements  with 
participating  dentists,  most  of  those 
dentists  refused  to  discount  their  fees  to 
non-Delta  patients  or  competing  dental 
plans  because  the  most  favored  nation 
clauses  would  have  required  them  to 
also  lower  all  of  their  charges  to  the 
Defendant  to  the  same  level.  Because 
most  participating  dentists  receive  such 
a  significant  portion  of  their  income 
from  serving  Deha  patients,  the  cost* of 
having  to  lower  their  Delta  fees  would 
have  been  too  great.  Consequently,  the 
effect  of  the  Defendant's  most  favored 
nation  clauses  is  to  require  participating 
dentists  to  charge  all  other  patients  or 
dental  plans  fees  as  high  as  or  higher 
than  those  charged  to  the  Defendant. 

11.  The  Defendant's  most  favored 
nation  clauses  have  caused  large 
numbers  of  dentists  who  had  previously 


chosen  to  reduce  their  fees  to  participate 
in  competing  discount  dental  plans  to 
drop  out  of  or  resign  from  such  plans. 
Participating  dentists  also  have  refused 
to  join  such  plans. 

12.  Because  such  a  large  percentage  of 
Arizona  dentists  participate  in  the 
Defendant's  plan,  and  because  revenue 
bom  serving  the  Defendant's  patients  is 
a  signihcant  part  of  many  of  those 
dentists'  receipts,  among  other  reasons, 
the  Delta  most  favored  nation  clauses 
have  resulted  in  many  competing  dental 
plans  being  unable  to  attract  and/or 
retain  sufficient  numbers  of  dentists  to 
serve  their  members.  Many  competing 
plans  have  had  their  ability  to  attract 
and  serve  groups  of  patients  severely 
restricted  and  may  be  forced  out  of 
business. 

13.  Most  dentists  who  are  participants 
with  the  Defendant  are  independent, 
private  practices  and  are  in  actual  or 
potential  competition  with  other 
participating  dentists  for  the  provision 
of  dental  services  to  patients. 

14.  The  Defendant  is  a  member  of 
Delta  Dental  Plans  Association,  located 
in  the  State  of  Illinois,  which  is  a 
nationwide  network  of  dental  insurance 
providers.  The  Defendant  pays  annual 
dues  and  an  advertising  assessment  to 
this  organization,  and  participates  in  a 
nationwide  advertising  campaign.       -  . 

15.  Certain  corporate  employers  remit 
from  outside  the  State  or  Arizona  not 
insubstantial  premium  payments  to  the 
Defendant  for  providing  dental  career 
insurance  to  their  employees. 

16.  Many  businesses  that  remit 
premiums  to  the  Defendant  for 
providing  dental  care  insurance  to  their 
employees  are  involved  in  seHing 
products  and  services  outside  the  State 
of  Arizona.  The  premium  levels  paid  by 
such  businesses  affect  the  prices  of  such 
products  and  services. 

1 7.  At  material  times,  the  Defendant 
and  co-conspirators  have  utilized 
interstate  banking  facilities  and 
purchased  not  insubstantial  quantities 
of  goods  and  services  from  outside  the 
State  of  Arizona,  for  use  in  providing 
dental  insurance  coverage  or  dental 
services  to  patients. 

18:  The  activities  of  the  Defendant 
that  are  the  subject  of  this  Complaint, 
and  the  activities  of  their  co- 
conspirators, have  been  within  the  flow 
of.  and  have  substantially  affected, 
iiitorstate  trade  and  commcrc*^ 


Violation  Alleged 

19.  Beginning  at  a  tiniK  unknowu  to 
the  Plaintiffs  and  continuing  through  at 
luast  July  1994.  the  E>efendant  and  co- 
conspirators engaged  in  a  combination 


and  conspiracy  in  unreasonable 
restraint  of  interstate  trade  and 
commerce  in  violation  of  Section  1  of 
the  Sherman  Act,  15  U.S. C.  §  1.  This 
offense  is  likely  to  recur  unless  the  relief 
hereinafter  sought  is  granted. 

20.  This  combination  and  conspiracy 
consisted  of  a  continuing  agreement, 
imderstanding,  and  concert  of  action 
among  the  Defendant  and  co- 
conspirators to  restrain  or  eliminate  the 
discounting  of  fees  for  dental  services  to 
competing  dental  plans  or  to  other 
consumers  of  dental  ser\'ices. 

21.  For  the  purpose  of  forming  and 
effectuating  this  combination  and 
conspiracy,  the  Defendant  and  co- 
conspirators did  the  following  things, 
among  others: 

(a)  agreed  to  adopt  and  enforce  most 
favored  nation  clauses  in  the  contracts 
and  other  agreements  with  dentists,  for 
the  purpose  and  with  the  effect-  of 
restraining  or  eliminating  discount  fees 
for  dental  services  and  restricting  the 
ability  of.dentists  to  discount  fees  for 
dental  services; 

(b)  enforced  most  favored  nation 
clauses:  and 

(c)  coerced  participating  dentists  into 
dropping  out  of  dental  plans  that 
competed  with  the  defendant. 

22.  This  combination  and  conspiracy 
had  the  following  effects,  among  others: 

(a)  price  competition  among  dentists 
for  the  provision  of  dental  services  has 
been  unreasonably  restrained; 

(b)  price  competition  among  dentists 
for  the  provision  of  dental  services  to 
plans  in  competition  with  the  defendant 
has  been  unreasonably  restrained,  in 
that,  to  recruit  and  retain  a  marketable 
panel  of  dentists,  competing  dental 
plans  would  have  had  to  increase  fees 
paid  to  dentists  to  the  level  charged  by 
defendant; 

(c)  price  competition  among  Hf^ntal 
insurance  plans  has  been  unrtMSf>nably 
restrained,  in  that,  most  competing 
dental  insurance  plans  have  been 
unable  to  obtain  or  retain  a  sufficient 
number  of  dentists  to  provide  services 
to  their  clients,  because  dentists  have 
withdrawn  from  or  refused  to 
participate  in  dental  insurance  plans 
that  pay  them  less  than  the  defendant; 
and 

fd)  consuniers  of  dental  services  in 
Arizona  have  been  deprived  of  the 
benefits  of  free  and  open  competition. 

Count  Two 

The  State  of  Arizona,  acting  under  the 
direction  of  the  Attorney  General  of  the 
■State  of  Arizona,  complains  and  alleges 
as  follows: 

23.  Each  and  every  allegation  \ 
contained  in  paragraphs  3-22  of  this 
Complaint  is  here  re-alleged  with  the 


same  force  and  effect  as  though  said 
allegations  were  here  set  forth  in  full 
detail. 

VI 

Jurisdiction  and  Venue 

24.  Count  Two  of  this  Complaint  is 
filed  by  the  .State  of  Arizona  pursuant  to 
the  Uniform  Arizona  Antitrust  Act, 
A.R.S.  §§  44-1402,  et.  seq..  and  is 
properly  before  this  Court  under  the 
doctrine  of  pendent  jurisdiction.  28  . 
U.S.C.  §1367. 

VII 

Violation  Alleged 

25.  The  conduct  alleged  in  paragraphs 
20  through  22  of  this  Complaint  is  in 
violation  of  the  Uniform  Arizona 
Antitrust  Act.  A.R.S.  §44-1402. 

VIII  J 

Prayer 

Wherefore,  the  Plaintiffs  pray: 

1.  That  the  Court  adjudge  and  decree 
that  the  Defendant  and  co-conspirators 
engaged  in  an  unlawful  agreement, 
combination  and  conspiracy  in 
unreasonable  restraint  of  interstate  trade 
and  commerce  in  violation  of  Section  1 
of  the  Sherman  Act.  1 5  U. S.C  1 ,  as 
alleged  in  Count  One  of  the  Complaint. 

2.  That  the  Court  adjudge  and  decree 
that  the  Defendant  and  co-conspirators 
engaged  in  an  unlawful  agreement, 
combination  and  conspiracy  in 
unreasonable  restraint  of  Arizona  trade 
and  commerce  in  violation  of  the 
Uniform  Arizona  Antitrust  Act.  A.R.S. 
§  44-1402.  as  alleged  in  Count  Two  of 
the  Complaint. 

3.  That  the  Defendant,  its  members, 
officers,  directors,  agents,  employees, 
and  successors  and  all  other  persons 
acting  or  claiming  to  act  on  its  behalf  be 
enjoined,  restrained  and  prohibited  for 
a  period  of  five  years  from,  in  any 
manner,  directly  or  indirectly .^ 
continuing,  maintaining,  or  renewing 
the  alleged  combination  and  conspiracy, 
or  from  engaging  in  any  other 
combination,  conspiracy,  agreement, 
understanding,  plan,  program,  or  other 
arrangement  having  a  similar  purpose  or 
effect  as  the  alleged  combination  and 
conspiracy. 

4.  That  the  United  States  and  the  State 
of  Arizona  have  such  other  relief  as  the 


nature  of  the  case  may  require  and  the 
Court  may  deem  just  and  proper. 
Grant  Woods, 
A  ttompy  General. 
Sydney  K.  Davis, 

Chief  Counsel  Consumer  Protection  & 
Antitrust  Section. 

Suzanne  M.  Dallimore, 

Antitrust  Unit  Chief,  Civil  Division. 

Lisa  L.  Glow. 

Attorney,  Antitrust  Unit,  State  of  Arizona. 

)anet  A.  Napolitano, 

United  States  Attorney.  District  of  Arizona. 

Anne  K.  Bingaman, 

Assistant  Attorney  General. 

Robert  E.  Litan, 

Depu  ty  Assistant  Attorney  General. 

Mark  C.  Schechter, 

Deputy  Director  of  Operations. 

Gary  R.  Spratling. 

Chief 

Barl>ara  J.  Nelson, 

Phillip  R.  Malone, 

Carla  G.  Addic.ks. 

Allornpys. 

Antitrust  Division,  U.S.  Department  of  Justice. 

Box  36046,  450  GMen  Gate  Avnnue,  Son 

Francisco,  California  94102.  (41.^1556-6300. 

Barbara  J.  Nelson,  Phillip  R  Malone.  Carla  G. 
Addicks,  Antitrust  Division,  V.S. 
Department  of  Justice,  450  Golden  Gate 
Avenue.  Box  36046. 10th  Floor.  San 
Francisco.  California  94102.  (415)  556- 
630»  ■-_-.. 

Attorneys  for  the  United  States 

Grant  Woods.  Attorney  General,  .Sydnoy  K. 
Davis,  Chief  Counsel.  ID#  004041,  Suzanne 
M.  D8]linK>reJI>»014151.  Lisa  L.  Ckm. 
ID#  013232,  Consumer  Protection  & 
Antitrust  Section,  Department  of  Law 
Building,  Roam  #259,  1275  West 
Washington  Street.  Phoenix.  Arizona 
85007-2997,  (6O2)>12-3702 

Attorneys  for  the  State  of  Arizona 

In  the  United  .States  District  Court— District 
of  Arizona 

United  Slates  of  Americi,  and  State  of 
Arizona,  by  and  through  its  Attorney  General 
Grant  Woods,  Plaintiffs,  vs.  Delta  Dental  Plan 
of  Arizona,  Inc.,  an  Arizona  Ckjrporation. 
Defendant.  Filed  August  30,  19<)4.  Civil  No. 
94-179.3PHXPGR. 

Settlement  Agreement 

This  Agreement  is  made  and  entered 
into  as  of  August  25.  1994.  in  the  above- 
captioned  matter. 

Whereas,  the  Plainti  ffs,  State  of 
Arizona  and  the  United  States  of 
America,  through  their  respective 
attorneys,  filed  a  complaint  on  August 
30,  1994.  alleging  violations  of  the 
Sherman  Act,  15  U.S.C  §  1.  and  of  the 
Uniform  Arizona  Antitrust  Act,  A.R.S. 
§44-1402: 

Whereas,  the  Defendant  denies 
liability; 


Whereas,  there  has  been  no 
determination  by  the  Court  that  a 
violation  of  law  has  occurred:  and 

Whereas,  the  Plaintiffs,  and 
De^dant,  desiring  to  resolve  their 
disputes  without  trial  or  adjudication  of 
any  issue  of  law  or  fact,  have  consented 
to  the  entry  of  the  attached  Final 
Judgment,  filed  herewith; 

Now  Therefore,  in  consideration  of 
the  covenants  and  undertakings  here  set 
forth,  and  intending  this  agreement  to 
be  legally  binding,  it  is  agreed  by  and 
between  Defendant  and  the  Plaintiffs  as 
follows; 

1.  As  used  in  this  Settlement 
Agreement: 

A.  "Attorney  General"  means  any 
duly  authorized  representative  of  the 
Office  of  the  Attorney  General,  State  of 
Arizona. 

B.  "State"  means  the  State  of  ArizcHia, 
acting  through  its  Attorney  General. 

C  "Person"  means  any  natural  person 
and  any  corporation,  partnership,  joint 
venture,  formal  or  informal  association, 
and  any  other  legal  entity. 

D.  "Party"  means  any  person 
stipulating  or  otherwise  consenting  to 
the  entry  of  the  Final  {udgment. 

E.  "Defendant "  means  Delta  Dental 
Plan  of  Arizona,  an  Arizona 
Corporation. 

F.  "Compbint"  means  the  Plaintiffs' 
complaint  in  this  action. 

G.  "Term"  means  the  term  of  this 
Settlement  Agreement  and  Final 
Judgment. 

H.  "Participating  Provider"  and 
"Provider"  means  any  dentist  practicing 
in  the  State  of  Arizona  who  has  entered 
into  a  Participating  Dentist  Agreement 
with  the  Defendant. 

I.  "Participating  Dentist  Agreement" 
means  the  IDelta  Dental  Participating 
Dentist  Agreement  and  Confidential  Fee 
Listing  document  by  which  Defendant 
contracts  with  dentists  in  the  Slate  of 
Arizona,  including  all  versions, 
amendments  and  additions  thereto  in 
effect  at  any  time  since  January  1.  1990 
and  during  the  term  of  this  Settlement 
Agreement  and  Final  Judgment. 

J.  "Most  Favored  Nation  Clause  "  or 
"MFN"  means  those  provisions  in  the 
Defendant's  participating  dentist 
agreements  that  require  that  the 
participating  dentist's  usual  and 
customary  fee  be  the  lowest  fee  charged 
or  offered  by  that  dentist  to.  or  received 
from,  any  person  or  dental  plan. 

K.  "This  action"  means  the  matter  of 
United  States  of  America  and  Stale  of 
Arizona  v.  Delta  Dental  Plan  of  Arizona. 
Inc.,  filed  or  to  be  filed  in  connection 
with  this  Settlement  Agreement. 

L.  "Final  Judgment"  means  the  Final 
Judgment  entered  or  to  be  entered  in  the 
above-referenced  afiion. 
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M.  "Affiliate"  means  any  entity 
owned  or  controlled  by  Delta  E)ental. 

2.  The  terms  of  the  Final  Judgment 
and  Settlement  Agreement  shall  apply 
to  the  Defendant  and  to  the  Defendant's 
officers,  employees,  members  acting  as 
corporate  policy  makers,  directors, 
successors,  assigns,  subsidiaries, 
divisions  and  any  other  organizational 
units  of  any  kind,  and  to  all  other 
persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  the 
Final  Judgment  by  personal  service  or 
otherwise. 

3.  Defendant  agrees  that  a  Final 
Judgment  in  the  form  attached  to  this 
Agreement  as  Exhibit  A  and 
incorporated  herein  by  this  reference 
may  be  filed  and  entered  by  the  Court 
upon  execution  of  this  Settlement 
Agreement  upon  the  motion  of  any 
party  or  upon  the  Court's  own  motion, 
at  any  time  after  comphance  with  the 
requirements  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.SC. 
16)  and  without  further  notice  to  any 
party  or  other  proceedings,  provided 
that  the  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendant  and  by 
filing  that  notice  with  the  Court, 
Defendant  agrees  to  be  bound  to  the 
terms  of  the  Final  Judgment. 

4.  Defendant  agrees  to  refrain  from 
maintaining,  adopting,  or  enforcing  an 
MFN  or  similar  provision  in 
participating  dentist  agreements,  in 
corporate  by-laws,  in  rules  or 
regulations,  or  by  any  other  means  or 
methods. 

5.  Defendant  agrees  to  comply  with 
1 1V(A)  of  the  Final  Judgment. 

6.  Defendant  agrees  to  refrain  from 
taking  any  action,  directly  or  indirectly. 
to  coerce  any  dentist  or  member  to 
refrain  from  offering  discount  fees  to 
any  person  or  dental  plan  within  the 
State  of  Arizona  or  to  refrain  from 
participating  in  any  dental  plan. 

7.  Nothing  contained  in  this 
Settlement  Agreement  shall  restrict 
Defendant  from  examining,  auditing  or 
monitoring  fees  a  dentist  charges  to 
Defendant,  and  taking  appropriate 
action  where  there  is  good  cause  to 
believe  that  a  participating  dentist  may 
have  engaged  in  impermissible 
"irregularities  in  billing"  as  defined  by 
A.R.S.  §32-1201.11. 

8.  Defendant  agrees  to  amend  its 
participating  dentist  agreements  in 
accordance  with  the  Final  Judgment. 

9.  Defendant  agrees  to.  within  fifteen 
(15)  days  of  the  execution  of  this 
agreement,  send  a  letter  by  first  class 


mail  to  every  dentist  participating  as  of 
January  1. 1993.  stating  as  follows: 

Pursuant  to  Delta's  settlement  of  an 
action  brought  by  the  Arizona  Attorney 
General  and  the  United  States,  Delta's 
Most  Favored  Nation  pricing  provisions 
in  your  participating  Dentist  Agreement 
are  now  void  and  of  no  force  or  effect. 
You  are  free  to  set  your  usual  fees  as 
you  in  your  sole  discretion  determine. 
You  are  completely  free  to  offer 
discounts  to  and  to  associate  with,  and 
to  offer  any  price  you  want  to  any 
person  or  dental  plan  in  the  State  or 
Arizona.  Delta  will  not  audit  or  monitor 
in  any  way  the  fees  you  charge  other 
persons  or  dental  plans  in  the  future 
except  in  cases  where  there  are 
reasonable  grounds  to  suspect 
"irregularities  in  billing"  as  that  term  is 
defined  in  Arizona  Revised  Statutes 
§  32-1201.11.  which  deals  with 
fraudulent  billing.  If  you  have  been 
terminated  as  a  Delta  dentist  for  failing 
to  honor  the  MFN  provisions  of  your 
agreement  and  if  you  wish  to  be 
reinstated  as  a  Delta  dentist,  please  so 
state  in  writing  within  thirty  days  of  the 
date  of  this  letter  and  your  request  will 
be  honored  within  five  days  of  receipt. 

Delta  will  not  discriminate  or  retaliate 
against  any  dentist  on  the  basis  of  his  or 
her  participation  with  a  discount  dental 
plan.  Delta  reserves  the  right  to  limit  the 
number  of  dentists  who  may  participate 
in  any  Preferred  Provider  Organization 
Delta  may  create,  but  will  do  so  for 
reason  unrelated  to  the  dentist's  fee 
discounting  practices  or  his  or  her 
participation  with  any  competing  dental 
plan. 

10.  E)efendant  agrees  to  provide  a 
declaration  of  service  of  the  foregoing 
letter  on  Delta  dentists  to  the  Plaintiffs 
offices  within  five  (5)  days  of  its 
mailing. 

11.  Defendant  agrees  to  reinstate 
terminated  dentists  in  accordance  with 
the  letter  described  in  ^  9. 

12.  Defendant  agrees  that  no  later  than 
thirty  (30)  days  from  the  entry  of  the 
Final  Judgment,  Defendant  shall  pay  to 
the  Attorney  Generars  Antitrust 
Revolving  Fund  an  amount  agreed  upon 
by  the  parties. 

13.  The  State  of  Arizona  agrees  not  to 
initiate  debarment  or  termination 
proceedings  relating  to  State  of  Arizona 
Contract  No.  A2-0093-001  upon  any 
ground  arising  out  of  the  complaint  in 
the  action.  The  State  certifies  that  as  of 
the  date  of  execution  of  this  Settlement 
Agreement,  no  termination  or  partial 
termination,  suspension  or  debarment  of 
that  contract  has  been  initiated,  that  no 
such  proceeding  is  contemplated  or 
planned  and  that  the  State  has  no 
present  intention  of  initiating  such  a 
proceeding  upon  information  proce.ssed 


as  of  the  date  of  this  Settlement 
Agreement.  The  State  agrees  to  notify 
Defendant  in  writing  consistent  with  its 
contractual  and  legal  obligations  of  any 
termination  that  may  be  initiated  in  the 
future.  Nothing  in  this  Settlement 
Agreement  shall  be  construed  to  alter  or 
amend  any  provision  contained  in  State 
of  Arizona  Contract  No.  A2-O093-O01, 
or  to  afford  any  party  any  additional 
rights  or  benefits. 

14.  The  term  of  this  Settlement 
Agreement  shall  be  for  five  years,  from 
the  date  of  entry  of  the  Final  Judgment. 

15.  In  the  event  that  Plaintiffs 
reasonably  believe  that  Defendant  has 
violated  the  provisions  of  the  Final 
Judgment  or  Settlement  Agreement, 
Defendant  agrees  that  the  Plaintiffs,  or 
each  of  them,  may  move  the  court  for  an 
order,  upon  affidavits  stating  the  factual 
grounds  therefore,  and  the  Court,  after 
notice  by  regular  mail  to  the  last  known 
address  of  the  Defendant  and  to  its 
attorney  of  record,  and  after  a  hearing  at 
which  Defendant  shall  have  a 
reasonable  opportunity  to  present 
evidence  and  legal  argument,  may  enter 
an  order  which,  among  other  remedies, 
may  require  Defendant  to  pay  a  penalty 
in  such  amount  as  is  established  by  the 
Court,  per  violation  of  the  Final 
Judgment  or  this  Settlement  Agreement, 
such  penalty  to  be  paid  within  30  days 
of  the  date  on  which  the  order  is  mailed, 
regular  mail,  to  the  last  known  address 
of  Defendant.  The  Court  may  also  enter 
such  other  sanction,  including 
debarment,  as  it  deems  appropriate. 

16.  Defendant  agrees  that  upon  failure 
to  pay  the  penalty  as  provided  in  this 
section,  or  for  any  other  violation  of  the 
Final  Judgment  or  this  Settlement 
Agreement,  the  plaintiffs  or  each  of 
them  may  exercise  all  remedies 
available  at  law  or  in  equity. 

17.  Nothing  contained  in  this 
Settlement  Agreement  or  the  Final 
Judgment  shall  limit  the  rights  of  the 
United  States  from  utilizing  other 
investigative  alternatives,  such  as  the 
Civil  Investigative  Demand  process 
provided  by  15  U.S.C.  1311-1314,  or  a 
federal  grand  jury,  or  the  State  of 
Arizona  from  utilizing  its  civil 
investigative  authority  imdcr  A.R.S. 
§44-1406. 

18.  Except  as  provided  in  paragraph 
13,  nothing  contained  ip  this  Settlement 
Agreement  or  the  Final  Judgment  shall 
affect  the  rights  or  remedies  of  any  State 
agency  arising  out  of  any  contractual 
relationship  with,  or  regulatory 
authority  over.  Defendant. 

1 9.  By  execution  of  this  Settlement 
Agreement,  the  State  of  Arizona 
covenants  and  agrees  to  release,  waive 
and  forever  discharge  and  to  refrain 
forever  from  prosecuting  or  maintaining 


any  suit  or  action  against  the  Defendant, 
or  its  present  or  past  officers,  directors, 
agents,  employees,  affiliates, 
predecessors,  or  any  of  its  respective 
successors,  assigns  or  representatives 
known  or  unknown,  fixed  or  contingent, 
suspected  or  claimed  which  the  State  of 
Arizona  ever  had  or  may  now  have 
against  Defendant  or  any  of  this 
covenant's  beneficiaries  pertaining  to  all 
matters  that  were  or  could  have  been 
asserted  in  the  complaint  arising  out  of 
antitrust  law. 

20.  Nothing  in  this  Settlement 
Agreement  shall  be  deemed  a  release  or 
waiver  of  any  claims  arising  out  of  a 
breach  of  this  Agreement. 

21.  Nothing  in  this  Settlement 
Agreement  or  Final  Judgment  shall  be 
construed  to  release  or  to  confer  any 
right  whatsoever  on  any  party  or  state 
agency  not  expressly  named  in  it. 

22.  This  Settlement  Agreement,  the 
Final  Judgment,  or  any  portion  or  draft 
thereof  shall  not  be  used  as  evidence,  or 
construed  in  any  way  whatsoever  as  an 
admission  by  Defendant,  the  United 
States,  or  the  State  of  Arizona  with 

.respect  to  any  issue  in  this  action. 

23.  Upon  filing  the  Complaint,  Final 
Judgment,  and  Settlement  Agreement  in 
this  case,  the  State  of  Arizona  will 
dismiss  the  complaint  filed  in  State  of 
Arizona  v.  Delta  Dental  Plan  of  Arizona. 
Inc.,  No.  CV  94-10142,  filed  in  the 
Superior  Court  of  the  State  of  Arizona 
in  and  for  the  County  of  Maricopa. 

24.  Immediately  upon  Court  approval 
of  this  Settlement  Agreement  and  entry 
of  the  Final  Judgment,  the  United  States 
and  the  State  of  Arizona  shall,  at  their 
own  expense,  and  consistent  with  any 
federal  or  state  law.  return  to  Defendant 
all  documents  produced  by  Defendant 
to  the  Attorney  General's  Office  and  in 
the  Plaintiffs'  possession,  custody,  or 
control,  and  all  copies  thereof,  or,  at 
Plaintiffs "^  election,  certify  to  counsel  for 
Defendant  that  such  documents  have 
been  disposed  of  in  a  manner  mutually 
agreed  upon  by  counsel  for  the  parties. 

25.  This  Settlement  Agreement 
constit  !*9S  the  entire  agreement 
between  the  parties.  All  prior  oral  or 
written  agreements,  commitments  or 
understandings  with  respect  to  the 
matters  provided  for  herein  are  hereby 
set  aside  and  no  evidence  of  any  oral  or 
written  agreements,  commitments  or 
understandings  wnth  respect  to  the 
matters  provided  for  Jierein  shall  be 
admissible  in  any  proceeding  for  any 
purpose  absent  written  consent  of  all 
parties  to  this  Settlement  Agreement 
and  Final  Judgment. 

26.  Article  headings  contained  in  the 
Final  Judgment  are  inserted  for 
conveniencfrof  reference  only,  and  shall 
not  be  deemed  to  be  part  of  the  Final 


Judgment  for  any  purpose,  and  shall  not 
in  any  way  define  or  affect  the  meaning, 
construction  or  scope  of  any  of  the 
provisions  of  it. 

27.  This  Settlement  Agreement  shall 
be  final  upon  execution.  No  delay  in 
entry  of  the  Final  Judgment  shall  delay 
performance  as  agreed  in  this 
Settlement  Agreement.  In  the  vent  that 
the  United  States  withdraws  its  consent 
to  this  agreement  or  to  the  Final 
Judgment,  the  parties  agree  to  re- 
negotiate this  agreement  in  good  faith. 

28.  This  Settlement  Agreement  may 
be  executed  in  one  or  more 
counterparts,  each  of  which  shall  for  all 
purposes  be  deemed  an  original  and  all 
of  which  shall  constitute  the  same 
instrument. 

29.  Each  of  the  parties  to  this 
Settlement  Agreement  represents  and 
warrants  that: 

a.  It  has  the  power  and  authority  to 
enter  into  this  Settlement  Agreement 
and  to  perform  its  obligations 
thereunder; 

b.  It  has  taken  all  action  and  has 
secured  the  consents  of  all  persons 
necessary  to  authorize  the  execution, 
delivery  and  performance  of  this 
Settlement  Agreement:  and 

c.  This  Settlement  Agreement  has 
been  duly  executed  and  delivered  by  it 
and  constitutes  a  valid  and  binding 
obligation  enforceable  against  it  is 
accordance  with  its  terms. 

30.  The  Defendant  will  file  a  certified 
copy  of  a  resolution  of  the  Board  of 
Directors  of  Defendant,  authorizing 
entry  into  this  stipulation  and 
consenting  to  entr>'  of  the  Final 
Judgment  in  the  form  of  Final  Judgment 
hereto  attached. 

31.  The  parties  intend  that  if  there  is 
any  ambiguity  in  this  Settlement 
Agreement,  it  will  be  construed  in  favor 
of  settlement  of  claims. 

32.  Nothing  contained  herein  has 
been  agreed  to  for  the  benefit  of  any 
third  party  and  nothing  herein  shall  be 
construed  to  provide  any  rights  to  any 
third  party. 

In  Witness  Whereof,  the  parties  hereto 
have  executed  this  Settlement 
Agreement  as  of  this  25th  day  of  August, 
1994. 

Delta  Dental  Plan  of  Arizona.  Inc.,  and 

Arizona  Corporation 
James  E.  Judd, 
President  and  CEO. 
State  of  Arizona 
Suzanne  M.  Dallimore. 
United  States  of  America 
Barb3ira  J.  Nelson. 

In  the  United  States  District  Court — District 
of  Arizona 

United  States  of  America,  and  State  of 
Arizona,  by  and  through  its  Attorney  Genera) 


Grant  Woods.  Plaintiffs,  vs.  Delta  Dental  Plan 
of  Arizona,  Inc..  an  Arizona  Corporation, 
Defendant.  Civil  No. 

Final  Judgment 

Whereas.  Plaintiffs,  United  States  of 
America  and  State  of  Arizona,  through 
their  respective  attorneys,  filed  their 
Complaint  on  August  30, 1994,  alleging 
violations  of  the  Sherman  Act,  15  U.S.C. 
§  1  and  the  Uniform  Arizona  Antitrust 
Act,  A.R.S.  §44-1402; 

Whereas,  the  Defendant  denies 
liability; 

Whereas,  there  has  been  no 
determination  by  the  Court  that  a 
violation  of  law  has  occurred; 

Whereas,  the  Plaintiffs  and  Defendant, 
desiring  to  resolve  their  disputes 
without  trial  or  adjudication  of  any 
issue  of  law  or  fact,  have  entered  into  a 
Settlement  Agreement  dated  as  of 
August  25, 1994  in  which  they  have 
provided  for  the  entry  of  this  Final 
judgment; 

Whereas,  this  Final  Judgment  shall 
not  be  evidence  against  or  an  admission 
by  any  party  with  respect  to  any  issue 
of  fact  or  law;  and 

Whereas,  this  Final  Judgment  is  filed 
in  accordance  with  the  terms  of  the 
Antitrust  Procedures  and  Penalties  Ad. 
15  U.S.C.  §  16.  and  is  a  consent 
judgment  as  that  term  is  used  in  15 
U.S.C.  §  16(a); 

Now  therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudicatiorxof  any  issue  of  fact  or  law 
herein,  it  is  hereby  Ordered,  Adjudged, 
and  Decreed  as  follows: 

I 

Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  hereto.  The 
Court  has  jurisdiction  over  Count  Two 
of  the  Complaint  pursuant  to  28  U.S.C. 
§  1367(a).  "The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  the  Defendant  under  Section  1  of 
the  Sherman  Act,  15  U.S.C.  §  1.  and 
under  A.R.S.  §44-1402. 

11 

Definitions 

As  used  herein,  the  term: 

(A)  "Defendant "  means  Delta  Dental 
Plan  of  Arizona,  Inc.,  an  Arizona 
Corporation; 

(B)  "Most  Favored  Nation  Clause"  or 
"MFN"  means  those  provisions  in  the 
Defendant's  participating  dentist 
agreements  that  require  that  the 
participating  dentist's  usual  and 
customaiy  fee  be  the  lowest  fee  charged 
or  offered  by  that  dentist  to,  or  received 
from,  any  person  or  dental  plan: 
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(C)  "Participating  Dentist  Agreement" 
means  the  Delta  Dental  Participating 
Dentist  Agreement  and  Confidential  Fee 
Listing  docimient  by  which  Defendant 
contracts  with  dentists  in  the  Slate  of 
Arizona  including  all  versions, 
amendments  and  additions  thereto  in 
effect  at  any  time  since  January  1, 1990 
and  during  the  term  of  this  Final 
Judgment. 

m 

Applicability 

(A)  This  Final  Judgment  applies  to  the 
Defendant  and  to  the  Defendant's 
officers,  employees,  members  acting  as 
corporate  policymakers,  directors, 
successors,  assigns,  sutjsidiaries, 
divisions  and  any  other  organizational 
units  of  any  kind,  and  to  all  other 
persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  the 
Final  Judgment  by  personal  service  or 
otherwise.  Within  60  days  of  entry, 
Defendant  shall  mail  a  copy  of  this  Final 
Judgment  to  each  dentist  who  was  a 
member  as  of  January  1. 1993. 

(B)  Nothing  herein  contained  shall 
suggest  that  any  portion  of  this  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  any  third  party  and  nothing 
herein  shall  be  construed  to  provide  any 
rights  to  any  third  party. 

rv 

Injunction 

(A)  Within  the  State  of  Arizona, 
Defendant  and  its  members  are  enjoined 
and  restrained  from  any  and  all  of  the 
following  conduct: 

(1)  Maintaining,  adopting,  or 
enforcing  an  MFN  or  similar  provision 
in  participating  dentist  agreements,  in 
corporate  by-laws,  in  rules  or 
regulations,  or  by  any  other  means  or 
methods; 

(2)  Demanding  information  from 
dentists  about  their  participation  with 
any  person  or  other  dental  plan; 

(3)  Examining,  auditing,  or 
monitoring  the  fees  a  dentist  charges  to 
any  other  dental  plan  or  to  any  person 
other  than  a  Delta  Dental  Plan 
participant; 

(4)  Sending  written  communication  to 
dentists  regarding  the  fees  dentists 
charge  to  persons  or  dental  plans  other 
than  Defendant's; 

(5)  Requiring  any  dentist  to  identify 
the  dental  plans  with  which  he  or  she 
participates; 

(6)  Seeking  any  vote  of  dentists  on  the 
levels  of  reimbursement  Defendant  is  to 
pay  to  its  dentists; 

(7)  Terminating,  or  discriminating  or 
retaliating  against,  any  dentist  because 


he  or  she  offers  discounted  fees  to  any 
person  or  dental  plan; 

(8)  Differentiating  between  dentists  in 
payment  or  other  treatment  based  on  a 
dentist's  discounting  of  fees;  or 

(9)  Taking  any  other  action,  directly 
or  indirectly,  to  coerce  any  dentist  to 
refrain  from  offering  discount  fees  to 
any  person  or  dental  plan  within  the 
State  or  Arizona  or  to  refrain  from 
participating  in  any  dental  plan,  or  to 
discourage  any  dentist  from  offering 
discount  fees  or  participating  in  any 
dental  plan. 

However,  nothing  contained  in  this 
Final  Judgment  shall  restrict  Defendant 
from  examining,  auditing  or  monitoring 
fees  a  dentist  charges  to  Defendant,  and 
taking  appropriate  action,  where  there  is 
good  cause  to  believe  that  a 
participating  dentist  may  have  engaged 
in  impermissible  "irregularities  in 
billing"  as  defined  by  A.R.S.  §32- 
1201.11. 

(B)  The  following  italicized  language 
and  all  similar  provisions  of  the 
Confidential  Fee  Listing  and 
Participating  Dentist  Agreement  shall  be 
null  and  void  and  Defendant  shall  be 
entitled  to  no  benefit  from  it,  direct  or 
indirect,  prospective  or  retroactive: 
Confidential  Fee  Listing 

USUAL:  A  "usual  fee"  for  a  pwtient  is  a  fee 
charged  or  offered  and  intended  to  be 
collected  by  an  individual  dentist  or  group  of 
dentists;  i.e.  his/her  own  usual  fee.  However, 
if  a  dentist  or  ^oup  of  dentists  charge  a 
lower  fee  to  pat'jnts  who  are  members  of  any 
other  individual  or  group  dental  care 
program  for  the  same  or  similar  service  or 
procedure,  the  "usval  fee"  shall  be  deemed 
to  be  the  lowest  fee  charged  or  offered  and 
received  as  payment  in  full. 

Participating  Dentist  Agreement 

5. 1  agree  to  charge  Delta  Dental  my  usual 
fees  charged  to  all  my  other  patients  or  the 
amount  accepted  as  payment  in  full, 
whichever  is  less,  for  services  rendered  to 
Delta  Dental's  covered  patients,  and  agree  to 
accept  Delta  Dental's  determination  of 
reasonable  fees  for  any  procedure  as  full 
satisfaction  of  my  fee  where  my  usual  fee  for 
such  services  is  determined  to  be  in  excess 
of  the  90th  pei'.entile  or  the  customary  range 
of  charges  made  by  dentists  of  similar, 
training  for  the  same  service(s)  within  the 
same  geographic  area  as  determined  by  Delta 
Dental. 

(C)  Defendant  shall,  within  fifteen 
(15)  days  of  the  date  of  the  Settlement 
Agreement,  mail  a  letter  to  all 
participating  dentists  containing  the 
language  set  forth  in  the  Settlement 
Agreement,  and  shall  certify  to  the 
Plaintiffs  in  v\Titing,  within  five  (5)  days 
of  mailine.  that  the  letter  was  sent. 

(D)  No  later  than  thirty  (30)  days  fi^ra 
the  date  of  entry  of  this  Final  Judgment, 
Defendant  shall  pay  to  the  State  of 
Arizona  Attorney  General's  Antitrust 


Revolving  Fund  an  amount  to  be  agreed 
upon  by  the  parties. 

(E)  Defendant  shall  comply  in  all 
respects  with  all  provisions  of  the 
Settlement  Agreement  dated  August  25, 
1994. 


Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  modify  it 
on  the  basis  of  changed  circumstances, 
terminate  any  of  its  provisions,  enforce 
compliance,  and  punish  violations  of  its 
provisions. 

Nothing  in  this  provision  shall  give 
stemding  to  any  person  not  a  party  to 
this  Final  Judgment  to  seek  any  relief  " 
related  to  it. 

VI 

Access  to  Information 

For  the  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment,  Defendant  agrees  that  from 
time  to  time: 

(A)  Duly  authorized  representatives  of 
the  United  States,  upon  written  request 
of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  or  the 
Attorney  General  of  the  State  of 
Arizona,  upon  written  request  of  the 
Attorney  General,  and  on  reasonable 
notice  to  Defendant,  shall  be  permitted, 
subject  to  any  legally  recognized 
privilege,  access,  during  olBce  hours,  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  imder  the  control  of 
Defendant  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
theAntitrust  Division,  or  the  Attumey 
General  of  the  State  of  Arizona,  it  shall 
submit  such  written  reports,  under  oath 
if  requested,  with  respect  to  any  of  the 
matters  contained  in  the  Final 
Judgment. 

The  p>arti6s  agree  that  Defendant  shall 
have  the  right  to  be  represented  by 
counsel  in  any  such  process. 

Any  information  provided  to  the 
Plaintiff  under  this  section  of  the  Final 
Judgment  shall  be  kept  confidential  by 
the  Plaintiffs  and  shall  not  be  disclosed 
to  third  parties  except  as  necessary  to 
enforce  the  Final  Judgment  or  as 
otherwise  previously  agreed  or  required 
by  law. 


vn 

Term 


This  Final  Judgment  shall  expire  five 
years  from  the  date  of  its  entry. 

VIII 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated  this        -        day  of 
_^; ,  1994. 

United  States  District  Judge 

Resolution  of  the  Board  of  Directors  of 
Delta  Dental  Plan  of  Arizona,  Inc. 

Resolved,  that  Delta  Dental  Plan  of 
Arizona,  Inc.,  an  Arizona  non-profit 
corporation,  shall  enter  into  the 
.  Settlement  Agreement  and  consent  to 
the  entry  of  a  Final  Judgment  in  the 
form  exhibited  to  the  Board  of  Directors, 
copies  of  which  are  attached  to  the 
minutes  of  the  meeting  at  which  this 
Resolution  has  been  adopted. 

Certificate 

Michael  C.  Bailey,  D.M.D.,  Secretary 
of  Delta  Dental  Plan  of  Arizona,  Inc.,  an 
Arizona  non-profit  corporation,  hereby 
certifies  that  there  is  set  forth  above  the 
full  text  of  a  Resolution  of  the  Board  of 
Directors  of  said  Delta  Dental  Plan  of 
Arizona,  Inc.,  duly  and  regularly 
adopted  at  a  meeting  of  said  Board  of 
Directors  on  August  6, 1994;  that  copies 
of  the  forms  of  Settlement  Agreement 
and  Final  Judgment  referred  to  in  said 
Resolution  are  attached  hereto  as 
Exhibit  "A"  and  Exhibit  "B";  and  that 
said  Resolution  is  in  full  force  and  effect, 
and  has  not  been  altered,  amended  or 
repealed. 

Dated:  .August  6, 1994. 
Michael  C.  Bailey,  D.M.D., 
Secretary. 

In  the  United  States  District  Court,  District 
of  Arizona 

United  States  of  America,  and  State  of 
Arizona,  by  and  through  its  Attorney  General 
Grant  Woods,  Plaintiffs,  vs.  Delta  Dental  Plan 
of  Arizona,  Inc.,  an  Arizona  Corporation, 
Defendant.  Filed  August  30. 1994.  Civil  No. 
94-1793PHXPGR. 

Final  Judgment 

Whereas.  Plaintiff,  United  States  of 
America  and  State  of  Arizona,  through 
their  respective  attorneys,  filed  their 
Complaint  on  August  30, 1994,  alleging 
violations  of  the  Sherman  Act,  15  U.S.C. 
§  1  and  the  Uniform  Arizona  Antitrust 
Act,  A.R.S.§  44-1402; 

Whereas,  the  Defendant  denies 
liability; 


Whereas,  there  has  been  no 
determination  by  the  Court  that  a 
violation  of  law  has  occurred; 

Whereas,  the  Plaintiffs  and  Defendant, 
desiring  to  resolve  their  disputes 
without  trial  or  adjudication  of  any 
issue  of  law  or  fact,  have  entered  into  a 
Settlement  Agreement  dated  as  of 
August  25, 1994  in  which  they  have 
provided  for  the  entry  of  this  Final 
Judgment; 

Whereas,  this  Final  Judgment  shall 
not  be  evidence  against  or  an  admission 
by  any  party  with  respect  to  any  issue 
of  fact  or  law;  and 

Whereas,  this  Final  Judgment  is  filed 
in  accordance  with  the  terms  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16,  and  is  a  consent  judgment 
as  that  term  is  used  in  15  U.S.C.  16(a); 

Now  Therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  it  is  hereby  Ordered,  Adjudged, 
and  Decreed  as  follows: 

I 

Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  hereto.  The 
Court  has  jurisdiction  over  Count  Two 
of  the  Complaint  pursuant  to  28  U.S.C. 
1367(a).  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  the  Defendant  under  Section  1  of 
the  Sherman  Act,  15  U.S.C.  1,  and  under 
A.R.S.  §44-1402. 

II 

Definitions 

As  used  herein,  the  term: 

(A)  "Defendant"  means  Delta  Dental 
Plan  of  Arizona,  Inc..  an  Arizona 
Corporation; 

(B)  "Most  Favored  Nation  Clause"  or 
"MFN"  means  those  provisions  in  the 
Defendant's  participating  dentist 
agreements  that  require  that  the 
participating  dentist's  usual  and 
customary  fee  be  the  lowest  fee  charged 
or  offered  by  that  dentist  to,  or  received 
from,  any  person  or  dental  plan; 

(C)  "Participating  Dentist  Agreement  " 
means  the  Delta  Dental  Participating 
Dentist  Agreement  and  Confidential  Fee 
Listing  document  by  which  Defendant 
contracts  with  dentists  in  the  State  of 
Arizona  including  all  versions, 
amendments  and  additions  thereto  in 
effect  at  any  time  since  January  1,  1990 
and  during  the  term  of  this  Final 
Judgment. 

Ill 

Applicability 

(A)  This  Final  Judgment  applies  to  the 
Defendant  and  to  the  Defendant's 


officers,  employees,  members  acting  as 
corporate  poUcy  makers,  directors, 
successors,  assigns,  subsidiaries, 
divisions  and  any  other  organizational 
imits  of  any  kind,  and  to  all  other 
persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  the 
Final  Judgment  by  personal  service  or 
otherwise.  Within  60  days  of  entry. 
Defendant  shall  mail  a  copy  of  this  Final 
Judgment  to  each  dentist  who  was  a 
member  as  of  January  1, 1993. 

(B)  Nothing  herein  contained  shall 
suggest  that  any  portion  of  this  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  any  third  party  and  nothing 
herein  shall  be  construed  to  provide  any 
rights  to  any  third  party. 

IV 

Injunction 

(A)  Within  the  State  of  Arizona, 
Defendant  and  its  members  are  enjoined 
and  restrained  fit)m  any  and  all  of  the 
following  conduct: 

(1)  Maintaining,  adopting,  or 
enforcing  an  MFN  or  similar  provision 
in  participating  dentist  agreements,  in 
corporate  by-laws,  in  rules  or 
regulations,  or  by  any  other  means  or 
methods; 

(2)  Demanding  information  from 
dentists  about  their  participation  with 
any  person  or  other  dental  plan; 

(3)  Examining,  auditing,  or 
monitoring  the  fees  a  dentist  charges  to 
any  other  dental  plan  or  to  any  person 
other  than  a  Delta  Dental  Plan 
participant; 

(4)  Sending  written  communication  to 
dentists  regarding  the  fees  dentists 
charge  to  persons  or  dental  plans  other 
than  Defendant's; 

(5)  Requiring  any  dentist  to  identify 
the  dental  plans  with  which  he  or  she 
participates; 

(6)  Seeking  any  vote  of  dentists  on  the 
levels  of  reimbursement  Defendant  is  to 
pay  to  its  dentists; 

(7)  Terminating,  or  discriminating  or 
retaliating  against,  any  dentist  because 
he  or  she  offers  discounted  fees  to  any 
person  or  dental  plan; 

(8)  Differentiating  between  dentists  in 
payment  or  other  treatment  based  on  a 
dentist's  discounting  of  fees;  or 

(9)  Taking  any  other  action,  directly 
or  indirectly,  to  coerce  any  dentist  to 
refrain  from  offering  discount  fees  to 
any  person  or  dental  plan  within  the 
State  of  Arizona  or  to  refrain  from 
participating  in  any  dental  plan,  or  to 
discourage  any  dentist  from  offering 
discount  fees  or  participating  in  any 
dental  plan. 

However,  nothing  contained  in  this 
Final  Judgment  shall  restrict  Defendant 
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from  examining,  auditing  or  monitoring 
fees  a  dentist  charges  to  Defendant,  and 
taking  appropriate  action,  where  there  is 
good  cause  to  believe  that  a 
participating  dentist  may  have  engaged 
in  impermissible  "irregularities  in 
bilUng"  as  defined  by  A.R.S.  §  32- 
1201.11. 

(B)  The  following  underlined 
language  and  ail  similar  provisions  of 
the  Confidential  Fee  Listing  and 
Participating  Dentist  Agreement  shall  be 
null  aivd  void  and  Defendant  shall  be 
entitled  to  no  benefit  horn  it.  direct  or 
indirect,  prospective  or  retroactive: 
Confidential  Fee  Listing 

USUAL:  A  "usual  fee"  for  a  patient  is  a  fee 
charged  or  offered  and  intend^  to  be 
collected  by  an  individual  dentist  or  a  group 
of  dentists:  i.e.  his/her  own  usual  fee. 
However,  if  a  dentist  or  group  of  dentists 
charge  a  lower  fee  to  patients  who  are 
members  of  any  other  individual  or  group 
dental  care  pro-am  for  the  same  or  similar 
service  or  procedure,  the  "usual  fee"  shall  be 
deemed  to  be  the  lowest  fee  charged  or 
offered  and  received  as  payment  in  full. 

Participating  Dentist  Agreement 

S.  I  agree  to  charge  Delta  Dental  my  usual 
fees  charged  to  all  my  other  patients  or  the 
amount  accepted  as  payment  in  full, 
whichever  is  less,  for  services  rendered  to 
Delta  Dental's  covered  patients,  and  agree  to 
accept  Delta  Dental's  determination  of 
reasonable  fees  for  any  procedure  as  full 
satisfaction  of  my  fee  where  my  usual  fee  for 
such  services  is  determined  to  be  in  excess 
of  the  90th  percentile  or  the  customary  range 
of  charges  made  by  dentists  of  similar 
training  for  the  same  senice(sl  within  the 
same  geographic  area  as  determined  by  Delta 
Dental. 

(C)  Defendant  shall,  within  fifteen 
(15)  days  of  the  date  of  the  Settlement 
Agreement,  mail  a  letter  to  all 
particii>ating  dentists  containing  the 
language  set  forth  in  the  Settlement 
Agreement,  and  shall  certify  to  the 
Plaintiffs  in  writing,  within  five  (5)  days 
of  mailing,  that  the  letter  was  sent. 

(D)  No  later  than  thirty  (30)  days  from 
the  date  of  entry  of  this  Final  Judgment, 
Defendairt  shall  pay  to  the  State  of 
Arizona  Attorney  General's  Antitrust 
Revolving  Fund  an  amount  to  be  agreed 
upon  by  the  parties. 

(E)  Defendant  shall  comply  in  all 
respects  with  all  provisions  of  the 
Settlement  Agreement  dated  August  25, 
1994. 


Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 


construe  this  Final  Judgment,  modify  it 
on  the  basis  of  chan^d  circumstances, 
terminate  any  of  its  provisions,  enforce 
compliance,  and  punish  violations  of  its 
provisions. 

Nothing  in  this  provision  shall  give 
standing  to  any  person  not  a  party  to 
this  Final  Judgment  to  seek  any  relief 
related  to  it. 

VI 

Access  to  Information 

For  the  purposes  of  determining  or 
securing  compUance  with  the  Final 
Judgment.  Defendant  agrees  that  from 
time  to  time; 

(A)  Duly  authorized  representatives  of 
the  United  States,  upon  written  request 
of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  or  the 
Attorney  GeneraTl  of  the  State  of 
Arizona,  upon  written  request  of  the 
Attorney  General  and  on  reasonable 
notice  to  Defendant,  shall  be  permitted, 
subject  to  any  legally  recognized 
privilege,  access,  during  office  hours,  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
Defendant  relating  to  any  matters 
contained  in  this  Final  Judgment:  and 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  or  the  Attorney 
General  of  the  State  of  Arizona,  it  shall 
submit  such  written  reports,  under  oath 
if  requested,  with  respect  to  any  of  the 
matters  contained  in  the  Final 
Judgment. 

The  parties  agree  that  Defendant  shall 
have  the  right  to  be  represented  by 
counsel  in  any  such  process. 

Any  information  provided  to  the 
Plaintiffs  under  this  section  of  the  Final 
Judgment  shall  be  kept  conHdential  by 
the  Plaintiffs  and  shall  not  be  disclosed 
to  third  parties  except  as  necessary  to 
enforce  the  Final  Judgment  or  as 
otherwise  previously  agreed  or  required 
by  law. 

VII 

Term 

This  Final  Judgment  shall  expire  five 
years  from  the  date  of  its  entry. 

VIII 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated  this day  of . 

1994. 

United  States  District  judge 
Barbara  |.  Nelson.  Phillip  R.  Malnne.  Caria  G. 
Addicks,  Antitrust  Division,  U.S. 


Department  of  Justice,  450  Golden  Gate 
Avenue.  Box  36046. 10th  Floor,  San 
Francisco,  California  94102.  (415)  556- 
6300 
Attorneys  for  the  United  States 

In  the  United  States  District  Court  District  of 
Arizona 

United  States  of  America,  and  State  of 
Arizona,  by  and  through  its  Attorney  General 
Grant  Woods,  Plaintiffs,  vs.  Delta  Dental  Plan 
of  Arizona,  Inc.,  an  Arizona  Corporation, 
Defendant.  Filed:  August  30, 1994.  Civil  No. 
94-1793PHXPGR 

Competitive  Ixnpact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  the  United  States 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  (or  "the  Judgment")  submitted 
for  entry  against  and  with  the  consent 
of  Delta  Dental  Plan  of  Arizona,  Inc..  an 
Arizona  Corporation,  in  this  civil 
antitrust  proceeding. 

I 

Nature  and  Purpose  of  the  Proceeding 

On  August  30, 1994,  the  United  States 
and  the  State  of  Arizona,  acting  under 
the  direction  of  their  respective 
Attorneys  General,  filed  this  civil 
antitrust  suit.  Count  One  of  the 
Complaint,  brought  by  both  the  United 
States  and  the  State  of  Arizona,  alleges 
that  Delta  Dental  Plan  of  Arizona,  Inc. 
("Delta"),  an  Arizona  corporation,  and 
its  co-conspirators  conspired  to 
unreasonably  restrain  competition  by 
restraining  or  eliminating  discounting  of 
fees  for  dental  services  in  violation  of 
Section  1  of  the  Sherman  Act,  15  U.S.C. 
1.  Count  One  of  the  Complaint  asks  the 
Court  to  find  that  Delta  has  violated 
Section  1  of  the  Sherman  Act,  and 
further  requests  the  Court  to  enjoin  the 
continuance  of  the  conspiracy.  Count 
Two  of  the  Complaint  is  brought  solely 
by  the  State  of  Arizona  and  alleges  a 
violation  of  the  Uniform  Arizona 
Antitrust  Act.  A.R.S.  §  44-1402,  by  the 
same  conduct.  This  Competitive  Imptact 
Statement  addresses  only  the  Court 
advanced  by  the  United  States.  Coimt 
One. 

Entry  of  the  proposed  Final  Judgment 
will  terminate  the  entire  action,  except 
that  the  Court  will  re'^ain  jurisdiction 
over  the  matter  for  further  proceedings 
which  may  be  required  to  interpret, 
enforce  or  modify  the  Judgment  or  to 
punish  violations  of  any  of  its 
provisions. 


n 

Practices  Giving  Rise  to  the  Alleged 
Violation 

Defendant  Delta  is  an  Arizona 
corporation  with  its  principal  place  of 
business  in  Hioemx.  Arizona.  The 
majority  of  the  Board  of  Directors  of 
Delta  is  made  up  of  dentists.  Deha 
contracts  with  businesses,  government 
agencies,  and  other  organizations  to 
provide  pre-paid  dental  care  coverage  to 
their  employees.  Delta  contracts  directly 
with  dentists  or  groups  of  dentists  to 
provide  dental  services  to  patients  who 
are  members  of  these  covered  groups. 
Delta  compensates  its  participating 
provider  dentists  for  their  services  on 
the  basis  of  a  fee  for  service  determined 
by  Delta  in  part  using  fee  sdiedules 
submitted  by  each  dentist. 

Approximately  85  percent  of  the 
dentists  in  the  state  of  Arizona  have 
provider  contracts  with  Deha.  For  most 
of  these  dentists,  payments  received 
&t>m  Delta  for  treaiiitg  Delta  member 
patients  are  a  significant  part  of  their 
income.  Most  of  these  dentists  are  in 
independent,  private  practice  and 
actually  or  potentially  compete  with 
other  participating  Delta  dentists  to 
provide  dental  services  to  both  Deha 
and  non-Delta  patients. 

Defendant  Delta's  participating 
dentist  agreements  and  confidential  fee 
listings  with  dentists  participating^ in  its 
dental  plan  each  contain  what  is  called 
a  "most  favored  nation"  clause 
("MFN").  These  clauses  on  their  face 
require  that  each  dentist  charge  Delta  . 
the  lowest  price  that  dentist  charges  any 
patient  or  competing  dental  care  plan.  If 
dentists  wish  to  reduce  their  fees  for 
dental  services  to  any  other  plan  or 
patient,  the  MFN  requires  them  to  also 
reduce  their  fees  to  Delta  to  the  same 
level.  For  the  reasons  described  below, 
however,  the  actual  effect  of  the  MFN 
clauses  has  been  to  require  participating 
Deha  dentists  to  charge  other  dental 
plans  and  non-Delta  patients  fees  that 
are  as  high  as  or  higher  than  the  fees  the 
dentists  charge  to  Delta. 

Couirt  One  of  the  Complaint  alleges 
that,  beginning  at  a  time  imknown  to  the 
Plaintiffs  and  continuing  through  at 
least  July  1994,  Eteha  and  its  co- 
conspirators agreed,  combined  and 
conspired  to  unreasonably  restrain  or 
eliminate  the  discoimting  of  fees  for 
dental  services  to  competing  dental 
plans  or  to  other  consumers  of  dental 
services  in  violation  of  Section  1  of  the 
Sheiman.  AcL  The  Complaint  alleges 
that,  for  the  purpose  and  with  the  effect 
of  forming  and  carrying  out  this 
conspiracy.  Delta  and  its  co-coospirators 
agre«i  to  adopt  and  enforce  an  MFN  in 
Elelta's  participating  dentist  agreentents 


and  confidential  fee  listings  with 
participating  dentists  for  tiie  purpose  of 
restraining  or  eUminating  disccmnt  fees 
for  dental  services  and  restricting  the 
ability  of  dentists  to  discount  their  fees, 
then  enforced  the  MFN,  and  coerced 
dentists  into  dropping  out  of  discoimt 
dental  plans  that  were  attempting  to 
compete  with  Delta. 

Had  this  case  proceeded  to  trail,  the 
Plaintiffs  were  prepared  to  prove  that 
the  conspiracy  has  unreasonably 
restrained  price  competition  among 
dentists  and  between  other  dental 
instuance  plans  and  D^a. 

Delta's  Moption  and  enforcement  of 
the  MFN  in  its  agreements  with 
participating  dentists  has  restrained 
price  ctHnpetition  among  Arizona 
dentists  for  the  provision  of  dental 
services  because  it  has  caused  large 
numbers  of  dentists  to  refuse  to 
discount  their  fees.  Before  the  MFN  was 
enforced,  many  Arizona  dentists  chose 
to  reduce  their  fees  to  participate  in 
various  competing  managed-care  and 
other  discount  plans.  For  example,  at 
one  pint  a  competing  discount  plan 
claimed  to  have  contracts  with  over 
1 OOO  p>articipating  dentists. 

After  Delta  began  enforcing  the  MFN 
clauses,  however,  most  participating 
dentists  refused  to  discount  their  fees  to 
non-Delta  patients  ot  competing 
disconntr(^taI  plans  because,  if  they 
did,  the  MFN  would  require  them  to 
also  lower  all  of  their  fees  to  Delta. 
Since  most  dentists  in  Arizona  who 
participate  with  Delta  receive  a 
significant  portion  of  their  income  from 
treating  Delta  patients,  the  cost  to  those 
dentists  of  discounting  their  fees  to  non- 
Delta  patients  or  competing  dental  care 
programs  would  be  too  great  to  justify 
discounting.  For  the  same  reason,  it 
would  be  too  costly  for  roost  dentists  to 
drop  their  participation  in  Delta's  plan 
in  order  to  avoid  the  MFN  and  be  able 
to  discount  their  fees  to  competing 
discoimt  dental  plans.  Consequently, 
the  MFN  clauses  have  substantially 
restrained  both  the  discounting  that 
previously  was  occurring  and  future 
discoimting  that  otherwise  would  have 
occurred. 

The  Plaintiffs  were  also  prepared  to 
prove  that  the  conspiracy  has 
imreasonably  restrained  competition 
between  other  dental  insurance  plans 
and  Delta.  Delta's  vigorous  enforcement 
of  the  MFN  has  forced  large  numbers  of 
dentists  who  had  previously  been 
discounting  their  fees  to  resign  from 
competing  discount  dental  plans.  The 
MFN  has  also  pwevented  those  and  other 
dentists  frnm  joining  competing 
discount  plans.  As  a  result,  the 
competing  discount  plans  have  not  been 
able  to  attract  and/or  keep  a  sufficiently 


large,  qualified,  and  geographically 
varied  panel  of  dentists  necessary  to 
adequately  serve  their  members  and 
make  their  plans  commercially 
maiketable  to  emprfoyers  and  other 
potential  patient  groups.  Many 
competing  plans  were  about  to  be  forced 
out  of  business  or  had  in  fact  seen  their 
ability  to  attract  and  serve  patient 
groups  severely  restricted,  leading  to  a 
substantial  reduction  in  competition 
with  Delta. 

The  conspiracy  has  deprived  Arizona 
dental  consumers  of  the  benefits  of  free 
and  open  competition.  Delta's  activities 
havT  deprived  consumers  of  price 
competition  among  dentists  who  are  no 
longer  discounting  their  fiees.  The 
conspiracy  has  also  denied  patients  the 
opportunity  to  choose  among  competing 
dental  insurance  plans  offering  different 
combinations  of  dentists,  services,  and 
price.  This  reduction  in  the  availabiUty 
of  dental  coverage  alternatives,  such  as 
managed  care  and  other  discount  plans, 
has  substantially  reduced  the  cost 
savings  to  consiuners  that  such 
competing  plans  could  pro\ide  if  they 
were  able  to  contract  for  dentists' 
ser\ices  at  discounted  fees.  In  fact,  in 
some  smaller  Arizona  communities,  all 
of  the  dentists  providing  services  to 
patients  under  competing  discount 
plans  have  resigned  from  those  plans  as 
a  result  of  Delta's  enforcement  of  the 
MFN,  leaving  consumers  there  without 
any  access  to  lower-cost  dental  services. 

The  anticompetitive  effects  of  the 
Deha  MFN  would  not  be  mitigated  by 
any  willingness  or  ability  of  competing 
plans  to  raise  their  payments  to 
participating  dentists  up  to  the  le\el  of 
the  Delta  payments.  If  other  plans  did 
so,  they  would  no  longer  be  achieving 
the  same  cost  savings  to  pass  on  to 
dental  care  consumers.  The  MFN  would 
still  cause  increased  costs  to  consumers 
and  would  not  resuh  in  Delta  obiaining 
any  reduction  in  its  fees  or  costs. 

Explanation  of  the  Proposed  Final 
Judgment 

The  Plaintiffs  and  Delta  have 
stipulated  that  the  Court  may  enter  the 
proposed  Final  Judgment  after 
compliance  with  the  Antitrust 
Procedures  and  Penalties  Act  15  U.S.C. 
16(b)-(h).  The  proposed  Final  Judgment 
provides-tbat  its  entrj'  does  not 
constitute  any  evidence  against  or 
admission  of  any  party-  with  respect  to 
any  issue  of  fact  or  law. 

Under  the  provisions  of  section  2(e)  of 
the  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  16(e),  the  proposed  Final 
hidgment  may  not  be  entered  imless  the 
Court  finds  that  entry  is  in  the  public 
interest.  Section  VIH  of  the  proposed 
Final  Judgment  sets  forth  such  a  finding. 
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The  proposed  Final  Judgment  is 
acc(»npanied  by  a  Settlement 
Agreement  between  Plaintiffs  and  Delta. 
Section  IV.  (E)  of  the  Final  Judgment 
requires  Delta  to  comply  with  all  the 
terms  of  this  Settlement  Agreement. 
Paragraph  3  of  the  Settlement 
Agreement  sets  forth  the  parties' 
stipulation  that  the  proposed  Final 
Judgment  may  be  entered  when 
appropriate. 

The  proposed  Final  Judgment  is 
intended  to  ensure  that  Delta  eUminates 
its  MFN  and  stops  all  similar  practices 
that  unreasonably  restrain  competition 
among  dentists  and  dental  care  plans  in 
the  state  of  Arizona. 

A.  Scope  of  the  Proposed  Filial 
Judgment 

Section  III  of  the  proposed  Final 
Judgment  provides  that  the  Final 
Judgment  shall  apply  to  Delta  and  to  its 
officers,  employees,  members  acting  as 
corporate  policy  makes,  directors, 
successors,  assigns,  subsidiaries, 
divisions  and  other  organizational  units, 
and  to  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  the  Final  Judgment  by  personal 
service  or  otherwise. 

B.  Prohibitions  and  Obligations 

Under  Section  IV  of  the  proposed 
Final  Judgment,  E)elta  is  enjoined  and 
restrained  for  a  period  of  five  years  from 
maintaining,  enforcing,  or  adopting  an 
MFN  or  similar  provision  in  its 
participating  dentist  agreements,  in  its 
corporate  by-laws,  in  rules  or 
regulations,  or  by  any  other  means  or 
methods.  Other  provisions  of  the  Final 
Judgment  ensure  that  the  MFN's 
anticompetitive  purpose  or  effects 
cannot  be  achieved  in  other  ways. 
Specifically,  delta  is  further  enjoined 
and  restrained  from:  (1)  Demanding 
information  from  dentists  about  their 
participation  with  any  person  or  other 
dental  plan;  (2)  examining,  auditing,  or 
monitoring  the  fees  a  dentist  charges  to 
any  person  or  to  any  other  dental  plan; 
(3)  sending  any  written  communication 
to  dentists  regarding  the  fees  dentists 
charge  to  persons  or  dental  plcins  other 
than  the  IDefendant's;  (4)  requiring  any 
dentist  to  identify  the  dental  plans  with 
which  he  or  she  participates;  (5)  seeking 
any  vote  of  dentists  on  the  levels  of 
reimbursement  that  the  Defendant  is  to 
pay  to  its  dentists;  (6)  terminating,  or 
discriminating  or  retaliating  against,  any 
dentist  because  he  or  she  offers 
discounted  fees  to  any  person  or  dental 
plan;  (7)  differentiating  between  dentists 
in  payment  or  other  treatment  based  on 
a  dentist's  discounting  of  fees;  and  (8) 
taking  any  other  action,  directly  or 


indirectly,  to  coerce  any  dentist  to 
refrain  from  offering  discount  fees  to 
any  person  or  dental  plan  within  the 
State  of  Arizona  or  to  refrain  from 
participating  in  any  dental  plan,  or  to 
discourage  any  dentist  from  offering 
'  discount  fees  or  participating  in  any 
dental  plan. 

Section  IV.  (B)  of  the  Final  Judgment 
declares  that  specified  portions  of 
Delta's  Confidential  Fee  Listing  and 
Participating  Dentist  Agreement  which 
constitute  the  MFN  provisions,  or  any 
similar  provisions,  are  null  and  void. 

The  Final  Judgment  excepts  from  its 
terms,  and  does  not  prohibit.  Delta's 
auditing  of  dentists'  fees  for  the  purpose 
of  determining  compliance  with  A.R.S. 
§32-1201.11,  an  Arizona  state  law 
relating  to  fraudulent  billing. 

The  Final  Judgment  requires  that, 
within  60  days  of  entry  of  the  Final 
Judgment,  Delta  provide  a  copy  of  the 
Final  Judgment  to  all  dentists  who  were 
Delta  members  on  January  1, 1993. 
(Section  m.(A)). 

Section  rV.(C)  of  the  Final  Judgment 
obligates  Delta  to  mail  to  all 
participating  dentists,  within  15  days  of 
the  date  of  the  Settlement  Agreement,  a 
letter  containing  specific  language  set 
forth  in  Paragraph  9  of  the  Settlement 
Agreement.  That  language  advises 
dentists,  among  other  things,  that  the 
MFN  pricing  provisions  in  the  Delta 
provider  agreements  are  void;  that  the 
dentists  are  free  to  offer  discounts  to 
and  to  associate  with,  and  to  offer  any 
price  they  want,  to  any  person  or  dental 
plan  in  Arizona;  and  that  Delta  will  not 
discriminate  or  retaliate  against  any 
dentist  based  on  that  dentist's 
participation  with  a  discount  dental 
plan.  The  language  of  the  letter  also 
advises  dentists  that,  if  they  have  been 
terminated  as  Delta  members  because  of 
failure  to  honor  the  MFN  provision, 
they  will  be  reinstated  if  they  so  choose. 

The  Judgment  also  provides  that  the 
United  States  and  Arizona  will  have 
access  to  information  to  enforce  the 
judgment.  (Section  VI). 

C.  Effect  of  the  Proposed  Final  Judgment 
on  Competition 

The  relief  required  by  the  proposed 
Final  Judgment  will  enjoin  and 
eliminate  a  substantial  restraint  on  price 
competition  among  dentists  and 
between  Delta  and  other  dental  plans  in 
Arizona,  by  removing  the  limitations 
imposed  by  the  MFN  on  dentists 
abilities  to  discount  their  fees  and  to 
join  discount  dental  coverage  plans  if 
they  so  choose.  The  Judgment  will  stop 
the  conspiracy  between  Delta  and  its  co- 
conspirators by  eliminating  the 
anticompetitive  MFN,  and  by 
preventing  Delta  and  its  co-conspirators 


from  taking  any  other  action  to  dissuade 
or  discourage  dentists  from  discounting 
or  participating  in  competing  dental 
plans.  As  a  result,  the  conspiracy  vdll 
no  longer  hamper  discount  dental  plans' 
e^orts  to  attract  and  maintain  viable 
panels  of  dentists  to  serve  their 
members.  At  the  same  time,  Delta  will 
still  be  able  to  compete  with  other 
dental  plans  because  it  will  not  be 
restricted  from  seeking  and  achieving 
lower-cost  fees  through  other,  legitimate 
means. 

Significant  discoimting  and  price 
competition  was  occurring  before 
enforcement  of  the  MFN.  Because  the 
MFN  is  the  mechanism  that  has  been 
used  to  restrain  or  eliminate  that 
discoimting  and  to  prevent  discount 
plans  from  retaining  participating 
dentists  eliminating  the  MFN  and 
similar  restrictions  v«ll  restore  the 
competition  lost  as  a  result  of  the 
conspiracy.  Additional  relief,  such  as 
requiring  changes  in  the  dentist  control 
of  Delta's  board,  is  not  warranted  since 
the  Department  of  Justice  discovered  no 
evidence  in  this  case  that  competition 
was  suppressed  by  circumstances  other 
than  Delta's  adoption  and  enforcement 
of  the  MFN. 

The  prohibitions  and  obligations  in 
the  proposed  Final  Judgment  will 
restore  to  dental  consumers  in  Arizona 
the  benefits  of  free  and  open 
competition  that  were  suppressed  by 
Delta's  adoption  and  enforcement  of  the 
MFN.  Without  the  DeUa  MFN. 
consumers  should  have  access  to  a 
greater  and  more  meaningful  selection 
of  dental  insurance  alternatives. 
Discount  dental  plans  should  be  able  to 
achieve  cost  savings  which  they  can  - 
pass  on  to  consumers. 

rv 

Alternatives  to  the  Proposed  Final 
Judgment 

The  alternative  to  the  proposed  Final 
Judgment  would  be  a  full  trial  on  the 
merits  of  the  case.  In  the  view  of  the 
Department  of  Justice  such  a  trial  would 
involve  substantial  cost  to  the  United 
States  and  is  not  warranted  because  the 
proposed  Final  Judgment  provides  all 
the  relief  that  is  needed  to  remedy  the 
violations  of  the  Sherman  Act  alleged  in 
the  United  States  Complaint. 


Remedies  Available  to  Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorney's 
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fees.  Entry  of  the  proposed  Final 
Judgment  will  neither  impair  nor  assist 
in  the  bringing  of  such  actions.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act,  15  U.S.C.  16(a),  the  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  lawsuits  that  may  be 
brought  against  the Defendant  in  this 
matter. 

VI 

Procedures  Available  for  Modification 
of  the  Proposed  Judgment 

As  provided  by  the  Antitrust 
Procedures  and  Penalties  Act.  any 
person  believing  that  the  proposed 
judgment  should  be  modified  may 
submit  written  comments  to  Gary  R, 
Spratling.  Chief,  San  Francisco  Office 
Department  of  Justice,  Antitrust 
Division,  450  Golden  Gate  Avenue.  San 
Francisco,  California  94102,  within  the 
60-day  period  provided  by  the  Act. 
These  comments,  and  the  Government's 
responses  to  them,  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register.  All  comments  will  be  given 
due  consideration  by  the  Department  of 
Justice,  which  remains  free,  pursuant  to 
Paragraph  3  of  the  Settlement 
Agreement,  to  withdraw  its  consent  to 
the  proposed  judgment  at  any  time  prior 
to  its  entry  if  the  Department  should 
determine  that  some  modification  of  the 
judgment  is  necessary  to  the  public 
interest.  The  proposed  Judgment  itself 
provides  that  the  Court  will  retain 
jurisdiction  over  this  action,  and  that 
the  parties  may  apply  to  the  court  for 
such  orders  as  may  be  necessary  or 
appropriate  for  the  modification, 
interpretation,  or  enforcement  of  the 
Judgment. 

vn  • 

Determinative  Documents 

No  materials  and  documents  of  the 
type  described  in  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C  §  16(b),  were  considered  in 
formulating  the  proposed  Judgment. 
Consequently,  none  are  filed  herewith. 

Dated:  Augiist  25, 1994. 
Respectfully  submitted. 
Barbara  J.  Nelson, 
Philllip  R.  MaJone, 
Carla  G.  Addicks, 

Antitrust  Division.  U.S.  Department  of  Justice, 
450  Golden  Gate  Avenue,  Box  36046, 10th 
Floor.  San  Francisco,  California  94102.  (4151 
556-6300. 

Attorneys  for  the  United  States. 

IFR  Doc.  94-22844  Filed  9-14-94;  8:45  am! 
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Drug  Eoforcement  Administration 

Controlled  Substances:  Estabfistied 
Revised  1994  Aggregate  Production 
Quotas 

.  AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACDON:  Notice  of  final  revised  aggregate 
production  quotas  for  1994. 

summary:  This  interim  rule  (59  FR 
36784,  July  19, 1994)  which  established 
1994  revised  aggregate  production 
quotas  for  some  controlled  substances  in 
Schedules  I  and  II.  as  required  under  the 
Controlled  Substances  Act  (CSA)  (21 
use  826),  is  adopted  without  change. 
EFFECTIVE  DATE:  This  order  is  effective 
upon  September  15,  1994. 
FOR  FURTHER  WFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration. 
Washington,  D.C.  20537.  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826)  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  U  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  section  0.100  of  Title 
28  of  the  Code  of  Federal  Regulations. 
The  Administrator,  in  turn,  has 
redelegated  this  function  to  the  Deputy 
Administrator  pursuant  to  59  FR  23637 
(May  6, 1994). 

On  July  19, 1994.  an  interim  rule 
establishing  revised  1994  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  11  was 
published  in  the  Federal  Register  (59 
FR  36784).  All  interested  persons  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  August  18,  1994.  No 
comments  or  objections  were  received. 
The  interim  rule  is  adopted  without 
change. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  be«i 
determined  that  this  matter  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 


U.S.C.  601,  et  seq.  The  establishment  pf 
annual  aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determitied 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826).  delegated  to  the 
Administrator  of  the  DEA  by  section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator,  pursuant  to  59 
FR  23637  (May  6, 1994).  the  Deputy 
Administrator  hereby  orders  that  the 
1994  revised  aggregate  production 
quotas,  expressed  in  grams  of  anhydrous 
base,  be  established  as  follows: 


Basic  class 


Schedule  I: 

Calhinone '. _ _ 

3,4-Methylenedioxymelh- 

amphetamine 

Schedule  II: 

Dextropropoxyphene 

Hydfocodooe 

Hydromorphone  _ 

Noroxymorphone  {for  oonver- 

sion)  

Phenylacetooe    (for   coover- 
sion) „ 


Established 

revised 

1994  quotas 

(m  grams) 


4 

14 

123,398.000 

8.344.000 

407,000 

1.781.000 

3.352.000 


Dated:  September  9, 1994. 
Stephen  H.  Greene, 

Dep  utyA  dm  in  istra  tor 

IFR  Doc.  94-22866  Filed  9-14-94:  8:45  am) 
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[Docket  No.  93-58] 

John  Stanford  Noell,  M.D.;  Denial  of 
Application 

On  May  21.  1993.  the  Deputy 
Assistant  Administrator  (then-Director), 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration  (DEA). 
issued  an  Order  to  Show  Cause  to  John 
Stanford  Noell,  M.D.  (Respondent),  of 
Charlotte,  North  Carolina,  proposing  to 
deny  his  application  for  a  DEA 
Certificate  of  Registration,  as  a 
practitioner,  under  21  U.S.C.  823(0.  The 
Order  to  Show  Cause  alleged  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C  823(fl. 
Specifically,  the  Order  to  Show  Cause 
alleged  that  in  June  1962.  Respondent 
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surrendered  his  Federal  Narcotics  Drug 
License  for  five  years  based  upon  his 
prescribing  of  narcotic  drugs  to  persons 
without  a  legitimate  medical  purpose 
and  not  within  the  usual  course  of  his 
professional  practice;  in  1975. 
Respondent  prescribed  various 
Schedule  II  through  IV  controlled 
substances  to  DEA  undercover 
operatives  for  no  legitimate  reason  and 
outside  the  usual  course  of  his 
professional  practice;  on  January  21, 
1976.  Respondent  was  convicted  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Louisiana,  of  16 
Felony  counts  of  illegal  distribution  of 
controlled  substances,  in  violation  of  21 
U.S.C.  841(a)(1);  Respondent's  prior 
DEA  Certificate  of  Registration. 
AN3396389,  was  revoked  effective  April 
29.  1977;  between  December  1985  and 
January  1987,  Respondent  issued  26 
controlled  substance  prescriptions  as  an 
employee  of  the  Alcohol  Rehabilitation 
Center  which  were  issued  outside  the 
scope  of  his  exemption  as  an  employee 
of  such  facility;  Respondent's 
application  for  a  DEA  Certificate  of 
Registration,  dated  May  14,  1986,  was 
denfed  effective  May  25, 1988;  in 
October  1989,  Respondent 
manufactured  or  allowed  another  to 
manufacture  marijuana,  a  Schedule  I 
controlled  substance,  maintained  a 
dwelling  for  selling  marijuana  and 
possessed  drug  paraphemaUa;  and 
Respondent's  application  for  a  DEA 
Certificate  of  Registration,  dated 
November  3,  1988,  was  denied  effective 
March  21.  1991. 

Respondent,  through  counsel,  timely 
filed  a  request  for  a  hearing  on  the 
issues  raised  in  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Paul 
A.  Tenney.  Following  prehearing 
procedures,  a  hearing  was  held, 
beginning  on  December  1, 1993. 

On  March  17, 1994.  Judge  Tenney 
issued  his  findings  of  fact,  conclusions 
of  law  and  recommended  ruling, 
recommending  that  Respondent's 
apphcE'ion  for  a  DEA  Certificate  of 
Registration  be  granted  without 
restrictions.  The  Government  filed 
exceptions  to  the  administrative  law 
judges  findings  of  fact,  conclusions  of 
law  and  recommended  ruling. 
Respondent  did  not  file  a  response  to 
the  Government's  e.xceptions. 

On  April  22, 1994,  Judge  Tenney 
transmitted  the  record  of  the  . 
proceedings  to  the  Deputy 
Administrator.  The  Deputy 
Administrator  has  considered  the  record 
in  its  entirety  and  adopts,  in  part,  the 
findings  of  fact  and  conclusions  of  law 
of  the  administrative  law  judge,  and 
rejects  the  recommended  ruling  of  the 


administrative  law  judge.  Piusuant  to  21 
CFR  1316.67.  the  Deputy  Administrator 
hereby  issues  his  final  order  in  this 
matter  based  upon  his  findings  of  fact 
and  conclusions  of  law  set  forth  below. 

The  Deputy  Administrator  finds  that, 
in  June  1962,  Respondent  surrendered 
his  Federal  Drug  License  for  a  period  of 
five  years  based  upon  his  prescribing  of 
narcotic  drugs  to  persons  without  a 
legitimate  medical  purpose  and  not 
within  the  usual  course  of  his 
professional  practice.  On  August  1, 
1968,  the  Louisiana  State  Board  of 
Medical  Examiners  suspended 
Respondent's  medical  license  for  one 
year.  In  February  1971,  the  Federal 
Bureau  of  Narcotics  and  Dangerous 
Drugs  conducted  an  accountability  audit 
of  Respondent's  stock  of  dangerous 
drugs  and  found  significant, 
unexplained  shortages  of  many  of  these 
substances.  As  a  result.  Respondent's 
drugs  were  forfeited. 

During  1975,  Respondent  prescribed  a 
number  of  controlled  substances  to  two 
undercover  DEA  agents  for  no  legitimate 
medical  purpose  and  outside  the  usual 
course  of  Respondent's  professional 
practice.  Based  upon  these  facts,  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Louisiana, 
Respondent  pled  nolo  contendere  to  and 
was  convicted  of  16  felony  courts  of 

violating  21  U.S.C.  841(a)(1)- 

Thereafter,  DEA  sought  to  revoke 
Respondent's  DEA  registration,  based 
upon  the  facts  set  forth  above.  After  an 
evidentiary  hearing.  Respondent's  prior 
DEA  Certificate  of  Registration, 
AN3396389,  was  revoked  effective  April 
29,  1977.  The  revocation  was  affirmed. 
Noel]  V.  Bensinger.  586  F.2d  554  (5th 
Cir.  1978). 

On  July  25,  1978,  the  Louisiana  Board 
of  Medical  Examiners  revoked 
Respondent's  medical  license. 
Respondent  applied  for  another  DEA 
registration  in  the  State  of  North 
Carolina  and  in  March  1987,  DEA 
sought  to  deny  such  application.  The 
Government  not  only  reliedupon 
Respondent's  past  transgressions,  it  also 
alleged  that  Respondent  issued  26 
controlled  substance  prescriptions 
outside  the  scope  of  his  exemption 
while  working  as  a  physician  for  the 
Alcoholic  Rehabilitation  Center  (ARC) 
in  Black  Mountain,  North  Carolina. 

Although  Respondent  had  no  DEA 
registration  while  he  worked  at  ARC 
between  December  1985  and  December 
1986,  he  was  allowed  to  v.rite 
controlled  substance  orders  for  ARC 
patients  which  could  be  dispensed  only 
by  the  pharmacy  located  at  the  ARC 
complex.  It  was  discovered,  however, 
that  Respondent  issued  26  prescriptions 
for  individuals  who  were  not  patients 


and  such  prescriptions  were  dispensed 
by  vaious  pharmacies  other  than  the 
pharmacy  located  at  the  ARC  complex. 
Most  of  these  prescriptions  were  wrriHen 
for  former  patients  of  ARC  but  some  of 
these  prescriptions  were  issued  to  two 
indviduals  who  had  no  affiliation  with 
ARC  whatsoever.  Although  Respondent 
testified  at  the  1987  hearing  and  at  thr 
present  hearing  that  he  had  no 
knowledge  that  issuing  these 
prescriptions  was  unlawful,  he  admitted 
during  cross-examination  that  he  issued 
a  number  of  the  prescriptions  after  he 
was  explicitly  told  by  ARC  personnel  to 
stop  issuing  such  prescriptions. 
Respondent  also  testified  at  the  present 
hearing  that  he  did  not  recall  that  a 
pharmacy  existed  at  the  ARCcomplex 
although  the  evidence  clearly  points  to 
a  contrary  conclusion.  As  a  result  of 
these  proceedings.  Respondent's 
application  for  a  DEA  registration  was 
denied  effective  May  25, 1988. 

Respondent  field  another  application 
for  a  DEA  registration  on  November  3. 
1983  and  DEA  again  initiated 
proceedings  to  deny  the  application.  A 
few  weeks  before  the  hearing  regarding 
this  application.  Respondent  was 
indicted  in  the  State  of  North  Carolina 
on  one  count  of  manufacturing  a 
controlled  substance,  one  count  of 
maintaining  a  dwelling  for  selling  a 
controlled  substance  and  one  count  of 
possession  of  drug  paraphernalia.  The 
then-Administrator  issued  an  order 
denying  this  application  effective  March 
21,  1991;  however,  it  was  not  based 
upon  the  events  giving  rise  to  the  North 
Carolina  indictment. 

In  the  present  proceedings,  the 
Government  introducted  into  evidence  a 
trial  transcript  based  upon  the  North 
Carolina  indictment.  A  jury  acquitted 
Respondent  of  all  three  charges. 
Nevertheless,  the  Deputy  Administrator 
finds  that  Respondent  was  in 
constructive  possession  of  marijuana 
based  upon  the  following  facts  as 
revealed  in  the  trial  transcript. 

On  October  23,  1989,  two  state  law 
enforcement  investigators  went  to 
Respondent's  residence.  Although  the 
Venetian  blinds  on  the  front  door  were 
closed,  the  investigators  could  still  see 
a  bright  light  shining  through  the  blinds 
No  one  was  home  at  that  time,  so  the 
investigators  returned  the  next  day,  A 
young  man  who  lived  with  Respondent 
answered  the  door  and  gave  the 
investigators  permission  to  search  the 
residence.  On  the  upper  level  of  the 
residence  were  Respondent's  bedroom 
and  make-shift  room  that  contained  a 
pool  table  with  marijuana  plants 
growing  on  it.  A  grow  light  was  shining 
on  the  plants.  Located  in  this  area  was 
other  paraphenialia,  such  as  an  exhaust 


fan.  bedding  rocks  and  plastic  trays.  The 
plastic  trays  contained  lava  or  bedding 
rocks  and  were  located  just  outside  of  a 
bathroom  that  was  shared  between  the 
make-shift  room  and  Respondent's 
bedroom. 

The  windows  near  the  pool  table  had 
been  painted  black  although  blinds 
covered  these  windows.  Also  located  in 
the  upstairs  portion  of  the  house  was  a 
"roach"  and  a  book  on  indoor 
horticulture  located  in  plain  view  in  the 
living  room.  The  marijuana  plants 
growing  in  the  residence  were  at  least  a 
month  old  at  the  time  of  the  search.  In 
a  small  study/storage  area  between 
Respondent's  bedroom  and  the  common 
bathroom  was  a  desk.  Behind  the  desk 
were  pots  with  marijuana  growing  in 
them,  several  of  which  had  grown  to  the 
ceiling. 

Respondent  had  treated  the 
individual  who  lived  with  him  for 
substance  abuse  sometime  in  the  mid 
1980's.  This  individual  began  living 
with  Respondent  in  1986.  This 
individual's  room  was  where  the  pool 
table  was  located. 

Although  Respondent  testified  in  the 
current  proceedings  that  he  had  never 
been  in  the  individual's  room,  when  he 
was  interviewed  by  a  state  investigator, 
he  admitted  that  he  had  been  in  the 
room  on  a  prior  occasion.  Although 
Respondent  maintained  at  the  hearing 
that  he  had  no  idea  that  the  individual 
was  cultivating  marijuana  and  that  this 
explanation  was  corroborated  by  the 
individual,  who  claimed  that  he  hid  all 
the  plants  and  paraphernalia  from 
Respondent,  in  light  of  all  of  the  other 
circumstances,  such  an  explanation  is 
not  credible. 

In  evaluating  whether  Respondent's 
registration  by  the  Drug  Enforcement 
Administration  would  be  inconsistent 
with  the  public  interest,  the  Deputy 
-  Administrator  considers  the  factors 
enumerated  in  21  U.S.C.  823(f),  They 
are  as  follows; 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  apphcant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  determining  whether  an  applicant's 
registration  would  be  inconsistent  with 
the  public  interest,  the  Deputy 
Administrator  is  not  required  to  ipake 


findings  with  respect  to  each  of  the 
factors  listed  above.  Instead,  the  Deputy 
Administrator  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 
and  circumstances  of  each  case.  See 
David  E.  Trawick,  D.D.S..  Docket  No. 
88-69,  53  FR  5326  (1988). 

The  Deputy  Administrator  concurs 
with  the  opinion  and  recommended 
ruling  of  the  administrative  law  judge  to 
the  extent  that  the  first  through  fourth 
factors  apply  but  based  upon 
Respondent's  lack  of  candor  and 
inconsistent  explanations  disagrees  with 
the  administrative  law  judge's  finding 
that  factor  five  was  not  established.  The 
Deputy  Administrator  also  disagrees 
with  the  administrative  law  judge's 
conclusion  that  Respondent  has 
established  sufficient  mitigating  factors 
to  justify  granting  the  present 
apphcation. 

Although  the  Government  highlighted 
Respondent's  lack  of  candor  and 
inconsistent  defenses,the  administrative 
law  judge  attributed  this  behavior  to 
Respondent's  past  alcohol  problem  and 
his  fading  memory.  During  the  hearing 
pertaining  to  the  illegal  prescribing  of 
controlled  substances  to  DEA 
undercover  agents  in  1975,  Respondent 
maintained  that  these  prescriptions 
were  issued  for  legitimate  medical 
reasons.  At  the  present  hearing, 
however.  Respondent  testified  that  he 
issued  the  prescriptions  because  he  was 
under  the  influence  of  alcohol. 

During  the  present  hearing,  regarding 
Respondent's  issuing  of  controlled 
substance  prescriptions  outside  the 
scope  of  his  exemption  while  employed 
at  ARC,  Respondent  testified  that  he' 
stopped  this  practice  after  he  was 
exphcitly  told  to  stop.  It  was  only 
during  cross-examination  that 
Respondent  admitted  that  he  wrote 
several  other  prescriptions  after  he  was 
instructed  to  not  issue  any  more.  This 
testimony  was  in  essence  a  repeat  of 
what  occurred  at  the  1987  hearing; 
Respondent  initially  testified  that  he 
stopped  issuing  controlled  substance 
prescriptions  when  confronted  by  ARC 
personnel,  but  when  pressed  during 
cross-examination,  he  admitted  he 
issued  several  prescriptions  after  such 
warning.  Since  the  violations  occurred 
as  late  as  December  of  1986,  it  is 
unlikely  that  the  1987  testimony  was 
due  to  a  fading  memory.  Moreover. 
Respondent's  argument  that  his  capacity 
was  diminished  due  to  his  use  of 
alcohol  was  not  at  all  applicable  to  the 
1986  violations  that  occurred  at  ARC  or 
to  the  constructive  possession  of 
marijuana  in  1989,  since  Respondent, 
stopped  using  alcohol  in  the  late  1970s. 


The  Deputy  Administrator  finds  that 
Respondent's  inconsistent  statements 
and  unfounded  explanations,  along  with 
his  thirty  year  history  of  noncompliance 
with  various  controlled  substance  laws, 
are  all  indicative  of  his  failure  to 
understand  the  seriousness  of  his  past 
violations.  Moreover,  Respondent  has 
exhibited  no  remorse  for  his  illegal 
activities. 

The  administrative  law  judge  also 
discounted  the  evidence  of  a  1971  audit 
of  Respondent's  stock  of  controlled 
substances  which  revealed  unexplained 
shortages,  because  this  audit  was  not 
explicitly  set  forth  in  the  Order  to  Show 
Cause.  Since  these  allegations  were  set 
forth  in  the  Government's  Prehearing 
Statement,  Respondent  received 
adequate  notice.  Therefore,  the  Deputy 
Administrator  has  considered  this 
evidence. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.106(b)  and  0.104 
(59  FR  23637).  hereby  orders  that  the 
application  for  a  DEA  Certificate  of 
Registration,  submitted  by  John  Stanford 
Noell,  M.D.,  be,  and  it  hereby  is.  denied. 
This  order  is  effective  September  15. 
1994. 

Dated:  September  9. 1994. 
Stephen  H.  Greene. 

Deputy  A  dmini.-,trator. 

(FR  Doc.  94-22781  Filed  9-14-94;  8  45  aiiil 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Proposed  Routine 
Uses  For  Several  Systems  of  Records; 
Proposed  Amendment  to  One  System 
of  Records 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice;  publication  of  proposed 
routine  uses  for  several  systems  of 
records  and  a  proposed  amendment  to 
one  system  of  records. 

summary:  The  Privacy  Act  of  1974 
requires  that  each  agency  publish  notice 
of  a  proposed  routine  use  to  a  system  of 
records,  as  well  as  proposals  to  revise  an 
existing  system  of  records.  This  notice 
proposes  that  two  new  routine  uses  be 
added  to  a  total  of  four  existing  systems 
of  records.  The  first  routine  use  will  be 
added  to  four  systems,  and  the  second 
routine  use  will  be  added  to  three 
systems.  Finally,  the  Department 
proposes  that  one  system  of  records  be 
amended  with  respect  to  the  "RECORD 
SOURCE"  category.  Those  actions  will 
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pcnnit  this  Department  to  participate  in 
the  fotemal  Revenue  Service  Income 
Tax  Refund  Offset  Program. 
DATES:  Persons  wishing  to  comment  on 
this  proposal  may  do  so  by  October  17, 
1994. 

EFFECTTVE  DATE:  Unless  there  is  a  further 
notice  in  the  Federal  Register,  these  two 
routine  uses  amendments,  and  this 
amendment  to  the  "RECORD  SOURCE" 
category  for  one  system  of  records,  will 
become  effective  on  October  20, 1994. 
ADDRESSES:  Written  comments  may  be 
mailed  or  delivered  to  Robert  A. 
Shapiro,  Associate  Solicitor,  Division  of 
Legislation  and  Legal  Counsel,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N\V..  Room  N-2428. 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miriam  McD.  Miller.  Co-Counsel  for 
Administrative  Law,  Office  of  the 
Solicitor,  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Room  N- 
2428,  Washington,  DC  20210,  telephone 
(202) 219-8188. 

SUPPLEMENTARY  INFORMATION:  In  1992 
the  Congress  passed  and  the  President 
signed  into  law  the  Cash  Management 
Improvement  Act  Amendments  of  1992, 
which  requires  Federal  agencies  to 
participate  in  the  Internal  Revenue 
Service  (IRS)  Income  Tax  Refund  Offset 
Program.  Within  the  near  future  the 
Department  of  Labor  will  be  pubHshing 
a  regulation  to  specify  the  procedures 
that  this  Department  will  follow  with 
regard  to  referral,  by  its  constituent 
offices,  administrations  and  bureaus^of 
past  due  legally  enforceable  debts  to  IRS 
for  collection  by  income  tax  refund 
offset.  As  part  of  this  program,  the 
Department  must  amend  its  notice  for 
its  Privacy  Act  systems  of  records. 

This  document  proposes  that  two  new 
routine  uses  be  added  to  a  total  of  four 
existing  systems  of  records.  The  first 
routine  use  will  be  added  to  four 
systems,  and  the  second  routine  use  will 
be  added  to  three  systems.  Finally,  the 
Department  proposes  that  one  system  of 
records  be  amended  with  respect  to  the 
"RECORD  SOURCE"  category.  These 
actions  will  permit  this  Department  to 
participate  in  the  Interned  Revenue 
Service  Income  Tax  Refund  Offset 
Program.  This  Department's  most  recent 
I'rivacy  Act  compilation  was  pubhshed 
in  the  Federal  Register  on  September 
23. 1993  at  58  PR  49549. 

Proposed  Routine  Uses 

1 .  The  first  proposed  routine  use  vdll 
amend  four  existing  systems  of  records. 
The  affected  systems  are:  DOL/GOVT-1 , 
Office  of  Workers*  Compensation 
Programs.  Federal  Employees' 
Compensation  Programs  File;  DOL/ 


OSEC-4,  Credit  Data  (Mi  hidividual 
Debtors;  DC»70ASAM-1,  Attendance, 
Leave  and  Payroll  File;  and  DOL/ 
OASAM-15,  Travel  and  Transportation 
System.  This  amendment  will  permit 
the  Department  to  send  information  to 
the  Department  of  Defense  and  to  the 
United  States  Postal  Service  in  order  for 
them  to  determine,  by  computer 
matching,  whether  or  not  the  debtor  is 
employed  or  retired  from  federal  service 
or  the  U.S.  Postal  Service.  If  the 
employee  or  retiree  is  receiving  money 
from  a  federal  or  postal  agency,  then  the 
Department  must  seek  debt  collection 
from  these  funds  instead  of  offset  from 
the  debtor's  tax  refund.  This  routine  use 
will  also  verify  the  employee's  current 
mailing  address. 

2.  The  second  proposed  routine  use 
will  amend  three  of  the  four  above 
mentioned  systems.  These  are:  DOL/ 
GOVT-1;  DOL/OASAM-l.  and  DOL/ 
OASAM-15.  This  amendment  will 
permit  the  Department  actually  to  refer 
the  debt  to  the  IRS  for  offset  from  any 
tax  refund  due  to  the  debtor. 
*   3.  In  a  third  amendment,  we  propose 
to  amend  DOL/OSEC-4.  Credit  Data  on 
Individual  Debtors,  so  that  the 
"RECORD  SOURCE  CATEGORIES"  will 
include  information  received  from  other 
agencies.  This  action  will  permit  this 
Department  to  store  information 
received  bom  the  Department  of 
Defense,  the  United  States  Postal 
Service,  and  the  IRS  in  a  system  of 
records. 

The  public,  the  Office  of  Management 
and  Budget  (OMB),  and  the  Congress  are 
invited  to  submit  written  comments  on 
this  document.  A  report  on  this 
document  has  been  provided  to  OMB 
and  to  the  Congress  as  required  by  OMB 
Circular  A-130.  Revised,  and  5  U.S.C. 
552a(r). 

Accordingly,  for  all  the  above  reasons, 
the  Department  proposes  to  amend  its 
systems  notices  for  the  Privacy  Act  of 
1974,  as  follows: 

Amendment 

Amendment  No.  1 

The  Dep)artment  hereby  adds  the 
below  presented  paragraph  to  the 
following  four  systems  of  records.  It  is 
added  to  the  "ROUTINE  USES" 
category  for  each  of  those  four  s)  stems 
as  follows: 

A.  The  below  presented  paragraph  is 
added  to  DOL/GOVT-1.  Office  of 
Workers'  Compensation  Programs, 
Federal  Employees  Compensation  Act 
File,  as  paragraph  "n.",  under  the 

"ROUTIIVfE  USES"  category. 

B.  The  below  presented  paragraph  is 
added  to  DnL/OSEC-4.  Cr«dit  Data  on 


Individual  Debtors,  as  paragraph  "F.", 
under  the  "ROUTINE  USES"  category. 

C.  The  below  paragraph  is  added  to 
DOL/OASAM-l.  Attendance.  Leave  and 
Payroll  File,  as  paragraph  "F.".  under 
the  "ROUTINE  USES"  category. 

D.  The  below  paragraph  is  added  to 
DOL/OASAM-15.  Travel  and 
Transportation  System,  as  paragraph 
"I.",  under  the  "ROUTINE  USES" 
category. 

This  is  the  pxaragraph  which  is  being 
added  to  the  above  systems  of  records 
to  the  "ROUTINE  USES"  category: 

Records  from  this  system  of  records 
may  be  disclosed  to  the  Defense 
Manpower  Data  Center— Department  o. 
Defense  and  the  United  States  Postal' 
Service  to  conduct  computer  matching 
programs  for  the  purpose  of  identifying 
and  locating  individuals  who  are 
receiving  Federal  salaries  or  benefit 
payments  and  are  delinquent  in  their 
repayment  of  debts  owed  to  the  United 
States  Government  imder  certain 
programs  administered  by  the  United 
States  Department  of  Labor  in  order   r. 
collect  the  debts  under  the  provisio.  ;.  of 
the  Debt  Collection  Act  of  1982  (Pub.  L. 
97-365)  by  voluntary  repayment,  or  by 
salary  or  administrative  offset 
procedures. 

Amendment  No.  2 

The  Department  of  Labor  hereby  adds 
the  below  presented  paragraph  to  the 
following  three  systems  of  records.  It  is 
added  to  the  "ROUTInE  USES" 
category  for  each  of  these  three  systems 
as  follows. 

A.  The  below  presented  paragraph  is 
added  to  DOUGOVT-1,  Office  of 
Workers'  Compensation  Programs, 
Federal  Employees'  Compensation  Act 
File,  as  an  additional  sentence  to 
paragraph  "i.",  under  the  "ROUTINE 
USES"  category. 

B.  The  below  presented  paragraph  is 
added  to  [X)L/OASAM-l ,  Attendance, 
Leave  and  Pa)rrolI  Files,  as  an  additional 
sentence  to  paragraph  E.(l)  under  the 
"ROUTINE  USES"  category. 

C.  The  below  presented  paragraph  is 
added  to  DOL/OASAM-l  5,  Travel  and 
TransportaticMX  System,  as  an  additional 
sentence  to  paragraph  "F.",  under  the 
"ROUTINE  USES"  category. 

This  is  the  paragraph  which  is  being 
added  to  the  above  systems  of  records 
to  the  "ROUTINE  USES"  category: 

Records  from  this  system  of  record 
may  be  disclosed  to  the  Internal 
Revenue  Service  for  the  purpose  of 
offsetting  a  Federal  claim  from  any 
income  tax  refund  that  may  be  due  to 
the  debtor. 


Amendment  No.  3 

DOL/OSEC-^,  Credit  Data  on 
Individual  Debtors,  is  amended  by 
revising  the  "RECORD  SOURCE 
CATEGORIES"  to  read  as  follows: 

DOL/OSEC-4 

SYSTEM  NAME 

Credit  Data  on  Individual  Debtors. 


RECORD  SOURCE  CATEGORIES 

Information  in  this  system  is  obtained 
from  consumer  credit  reports,  agency 
investigative  reports,  debtor's  personal 
financial  statements,  correspondence 
and  records  relating  to  hearings  on  the 
debt,  from  federal  agencies,  and  from 
other  DOL  systems  of  records, 

Signed  at  Washington,  DC  this  9lh  day  of 
September.  1994. 

Robert  B.  Reich,     .  - 

Secretary  of  Labor. 

IFR  Doc.  94-22794  Filed  9-14-94;  8:45  am) 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Notice  of  Availability  of  Appeal  Forms 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice. 

summary:  The  Merit  Systems  Protection 
Board  (MSPB)  now  maintains  stock  of 
the  MSPB  Appeal  Form  (OF-283). 
Henceforth,  agencies  should  direct  all 
supply  requests  for  the  current  edition 
of  this  form  to  the  Financial  and 
Administrative  Management  Division, 
Merit  Systems  Protection  Board,  1120 
Vermont  Ave.,  NW.,  Washington.  DC 
20419.  The  telephone  number  is  (202) 
653-7263.  The  FAX  number  is  (202) 
635-5589.  A  reasonable  supply  of  the 
form  will  be  made  available  to  agencies 
without  charge.  Agencies  are  also 
authorized  to  reproduce  the  form 
locally. 

EFFECTIVE  DATE:  September  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dick  Dorr.  Financial  and  A'dministrative 
Management  Division,  (202)  653-7263. 

Dated:  September  9, 1994. 
Rot>ert  E.  Taylor, 
Clerk  of  the  Board. 
IFR  Doc.  94-22766  Filed  9-14-94;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-070] 

Intent  to  Grant  an  Exclusive  Patent 
License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Intent  to  Grant  a 
Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  DACO  Technologies,  Inc., 
of  Florahome,  Florida,  an  exclusive, 
royalty-bearing,  revocable  license  to 
practice  the  invention  described  and 
claimed  in  U.S.  Patent  Application  No. 
08/088,963,  entitled  "Compatible 
Hyperthermal  Oxj-gen  Atom  Generator," 
which  was  filed  on  July  2.  1993.  The 
proposed  patent  license  will  be  for  a 
limited  number  of  years  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  Part 
1245.  Subpart  2.  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  exclusive  license,  unless  within  60 
days  of  the  Date  of  this  Notice,  the 
Director  of  Patent  Licensing  receives 
WTitten  objections  to  the  grant,  together 
with  any  supporting  documentation. 
The  Director  of  Patent  Licensing  will 
review  all  written  objections  to  the  grant 
and  then  recommend  to  the  Associate 
General  Council  (Intellectual  Property) 
whether  to  grant  the  exclusive  license. 
DATE:  Comments  to  this  notice  must  be 
received  by  November  14.  1994. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  GP. 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff,  (202)  358-2041. 

Dated:  September  6.  1994. 
Edward  A.  Frankle. 
General  Council. 

IFR  Doc.  94-22862  Filed  9-14-94;  8  45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440] 

Cleveland  Electric  Illuminating  Co.,  et 
al.;  Perry  Nuclear  Power  Plant,  Unit  No. 
1  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  70.24 
for  Facility  Ooerating  License  No.  NPF- 


58  issued  to  the  Cleveland  Electric 
Illuminating  Company.  Centerior 
Ser\'ice  Company.  Duquesne  Light 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  and 
Toledo  Edison  Company  (the  licensees) 
for  operation  of  the  Perry  Nuclear  Power 
Plant  (PNPP),  Unit  No.  1.  located  in 
Lake  County.  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
PNPP  from  the  requirements  of  10  CFR 
70.24(a)(1)  to  install  a  criticaUty 
monitoring  system  for  the  handling,  use, 
and  storage  of  special  nuclear  material 
in  the  form  of  unirradiated  nuclear  fuel 
assembhes  and  10  CFR  70.24(a)(3)  to 
maintain  emergency  procedures  for  each 
area  in  which  this  licensed  special 
nuclear  material  is  handled,  used,  or 
stored  to  ensure  that  all  personnel 
withdraw  to  an  area  of  safety  upon  the 
sounding  of  the  alarm  and  to  conduct 
drills  and  designate  responsible 
individuals  for  such  emergency 
procedures. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  February  28. 1992. 

The  Need  for  the  Proposed  Action 

Power  reactor  license  applicants  are 
evaluated  for  the  safe  handling,  use.  anti 
storage  of  special  nuclear  materials.  The 
proposed  exemption  from  criticality 
accident  requirements  is  based  on  the 
original  design  for  radiation  monitoring 
at  PNPP  as  discussed  in  a  Safety 
Evaluation  Report.  NUREG-0887.  The 
exemption  was  granted  with  the  original 
Part  70  license  but  it  expired  with  the 
issuance  of  the  Part  50  license  when  the 
exemption  was  inadvertently  not 
included  in  that  license.  Therefore,  the 
exemption  is  needed  to  clearly  define 
the  design  of  the  plant  as  evaluated  and 
approved  for  licensing. 

Environmental  Impact  of  the  Proposed 
Action 

The  NRG  staff  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  be  precluded  through 
compliance  with  the  Pern,"  Technical 
Specifications,  facility  procedures,  and 
compliance  with  the  restrictions  placed 
on  the  exemption.  The  restrictions  are: 
persoimel  involved  in  fuel  handling 
activities  are  trained  in  the  radiological 
consequences  of  fuel  handling  prior  to 
participating  in  fuel  handling  activities, 
equipment  used  in  fuel  handling  . 

activities  is  preoperatinnallv  tested.       J 
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criticality  analyses  are  performed  and 
maintained  to  ensure  criticality  cannot 
result  when  stored  fuel  assemblies  are 
optimally  moderated;  fuel  enrichments 
are  less  than  5  weight-percent  U-235;  a 
documented  fuel  assembly  storage  plan 
is  in  effect  allowing  storage  of  fuel  only 
in  authorized  locations;  fuel  storage 
containers  are  stacked  no  more  than 
three  high;  reactor  engineer  or  licensed 
reactor  operator  will  verify  proper 
spacing  of  fuel  assembUes  during 
receipt,  inspection,  and  storage;  and  the 
minimum  edge-to-edge  distance 
between  a  group  of  three  fuel  assemblies 
and  all  other  fuel  assemblies  shall  be  12 
inches.  Since  these  measures  provide 
assiirance  that  criticality  will  not  occur 
during  receipt,  inspection,  use,  and 
handling  and  storage  of  fuel,  this  is  an 
acceptable  alternative  to  a  monitoring 
system.  The  exemption  from  10  CFR 
70.24(a)(3)  does  not  preclude 
maintaining  emergency  procedures  for 
fuel  handling  accidents  as  discussed  in 
Chapter  15  of  the  Safety  Analysis 
Report.  Since  the  proposed  exemption 
does  not  «)therwise  aftect  radiological 
plant  effluents  nor  cause  any  significant 
occupational  exposures,  the  NRC  staff 
concludes  that  there  are  no  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  systems  located 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  NRC  staff  concludes  that 
there  are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternative  to  the  Proposed  Action 

Becua&e  the  Commission's  staff  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  %vith 
the  proposed  action,  any  alternatives 
would  have  either  no  significantly 
different  environmental  impact  or 
greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  operation  of  the  Perry  Nuclear 
Power  Plant,  Units  1  and  2,  dated 
August  1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
Ohio  State  o£Qcial  regarding  the 


environmental  impact  of  the  proposed 
action.  The  state  ofGcial  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the  NRC 
staff  concludes  that  the  proposed  action 
will  not  have  a  signihcant  effect  on  the 
quality  of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
exemption  request  dated  February  28, 
1992,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  local  public  document 
room  at  the  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Haimoii, 

Director,  Project  Directorate  111-3,  Division 
ofReactor  Project— Ul/lV.  Office  of  Nuclear 
Reactor  Regula  lion. 
(FR  Doc.  94-22869  Filed  9-14-94;  8:45  am) 
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[Docket  No.  40-8989] 

Envirocare  of  Utah,  Inc.;  11e.(2) 
Byproduct  Material  Disposal  Facility; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  issuing  an  exemption 
from  the  requirement  of  10  CFR  part  40, 
appendix  A,  criterion  7  for  at  least  a  full 
year  of  preoperational  monitoring  prior 
to  any  major  site  construction  at  the 
Envirocare  of  Utah,  Inc.  (Envirocare) 
1  le.(2)  byproduct  material  disposal  site 
near  Clive,  Utah. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant 
Envirocare  an  exemption  frwn  the 
requirements  of  10  CFR  part  40, 
appendix  A,  criterion  7  for  at  least  one 
full  year  of  preoperational  monitoring 
for  organic  constituents  in  the  Point  of 
Compliance  (POC)  wells  prior  to  major 
site  construction  at  the  lle.(2) 
byproduct  material  disposal  facility.  In 
accordance  with  10  CFR  40.14.  the  NRC 
staff,  upon  its  own  initiative,  has  ,     '  , 
proposed  this  exemption. 


The  Need  for  the  Proposed  Action 

Envirocare  of  Utah,  Inc.  has 
conducted  preoperational  monitoring  in 
the  POC  wells  for  hazardous 
constituents  specified  in  License 
Condition  11.1  of  Byproduct  Material 
License  SMC-1559.  Envirocare  has 
completed  at  least  one  full  year  of 
preoperational  monitoring  for  all 
hazardous  constituents  in  the  POC  wells 
at  the  site  with  the  exception  of  the  nine 
organic  constituents.  Sampling  of  the 
organic  constituents  in  the  POC  wells 
was  conducted  by  Envirocare  in 
November  of  1993, and  February,  April, 
and  July  of  1994.  In  order  to  complete 
one  full  year  of  preoperational 
monitoring,  however,  Envirocare  would 
need  tq  take  another  round  of  samples 
from  the  POC  wells  in  November,  1994 
prior  to  any  major  site  construction. 
Envirocare,  however,  wants  to  begin 
disposal  operations  in  early  September, 
1994  in  order  to  receive  the  lie. (2) 
byproduct  material  from  the  West 
Chicago  Kerr  McGee  facility. 

The  purpose  for  requiring  one  full 
year  of  preoperational  monitoring  data 
is  to  establish  the  background  ground- 
water quality  based  on  data  which  is 
representative  of  seasonal  variations,  . 
and  to  assure  a  statistically  significant 
number  of  samples  is  taken.  The  staff 
has  determined  that  the  sampling 
conducted  by  Envirocare  for  the  organic 
constituents  provides  adequate 
representative  samples  from  each  of  the 
four  seasons  and  provides  a  statistically 
significant  number  of  samples.  In 
addition,  each  of  these  four  samplings 
has  shown  that  the  nine  organic 
constituents  in  each  well  are  at  or  below 
the  lower  limit  of  detection.  Envirocare, 
in  its  submittal  dated  August  31, 1994, 
has  also  proptosed  that  the  background 
ground-water  quality  for  the  organic 
constituents  in  the  POC  wells  be  set  at 
the  lower  limit  of  detection.  Therefore, 
the  NRC  staff  concludes  that  the 
background  ground-water  quality  values 
for  the  nine  organic  constituents  set  at 
the  lower  limit  of  detection,  as  indicated 
by  the  sampling  results,  provide  the 
same  level  of  protection  for  public 
health,  safety,  and  the  environment 
from  non-radiological  hazards  at  the  site 
as  would  be  achieved  by  full 
compUance  with  10  CFR  part  40, 
appendix  A,  criterion  7. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  does  not  involve 
any  significant  environmental  impacts. 
Since  the  proposed  action  does  not 
involve  a  change  in  facility  operation  er 
configuration,  there  is  reasonable 
assuremce  that  the  proposed  action 


would  not  increase  the  probability  or 
the  consequences  of  an  accident,  or 
reduce  the  level  of  protection  for  public 
health,  safety,  and  the  environment 
from  radiological  and  non-radiological 
hazards.  No  changes  would  be  made  in 
the  types  or  quantities  of  effluents  that 
may  be  released  offsite.  Further,  there 
would  be  no  significant  increase  in  the 
allowable  individual  or  cumulative 
radiation  exposure.  Accordingly,  the 
NRC  concludes  that  this  profKised 
action  would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  concludes  that  there  are  no 
significant  non-radiological  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  has  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternative  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Enviroimiental  Impact  Statement 
(NUREG-1476,  August,  1993). 

Agencies  and  Persons  Consulted 

The  NRC  staff  initiated  this 
exemption.  The  NRC  stafT  did  not 
consult  with  any  other  agency  or 
persons  regarding  the  environmental 
impact  of  the  proposed  action. 

Finding  of  No  Significant  Impact 

Based  upon  this  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  NRC  staffs  Safety 
.  Evaluation  Report  regarding  the 
licensee's  background  ground-water 
quality  submittal  dated  September  8, 
1994,  which  is  available  for  public 
inspection  at  the  NRC's  PubUc 
Document  Room,  Gelman  Building, 
2120  L  Sti-eet.  NW.,  Washington,  DC 
20555. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  September.  1994. 


For  the  Nuclear  Regulatory  Commission. 
Joaeph  J.  Holmiicli, 
Chief,  High-Lev^  Waste  and  Uranium 
Recovery  Projects  Branch,  Division  of  Waste 
Martagement,  O^ce  of  Nudear  Material 
Safety  and  Safeguards. 
[FR  Doc  94-22868  Filed  9-14-94: 8:45  am) 
BILUNO  CODE  7SM-«1-M 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  guide  plaimed  for  its  Regulatory  Guide 
Series.  "This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
appUcations  for  permits  and  licenses. 

The  draft  guide  is  a  proposed 
Revision  3  to  Regulatory  Guide  1.118, 
and  it  is  temporarily  identified  as  DG- 
1028,  "Periodic  Testing  of  Electric 
Power  and  Protection  Systems."  The 
guide  will  be  in  Division  1,  "Power 
Reactors."  DG-1028  is  being  developed 
to  provide  current  guidance  on  methods 
acceptable  to  the  NRC  staff  on  periodic 
testing  of  the  electric  power  and 
protection  systems  of  nuclear  power 
plants. 

The  draft  guide  has  not  received 
complete  staff  review  and  does  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW..  Washington, 
DC.  Comments  will  be  most  helpful  if 
received  by  November  15.*1994. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  PubUc 
Document  Room.  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  Ust  for  single 


copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washfrigton.  DC  20555. 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 

Lawrence  C  Shao, 

Director,  Division  of  Engineering.  Office  of 

Nuclear  Regulatory  Research. 

(FR  Doc.  94-22870  Filed  9-14-94:  8:45  am] 

BILUNO  COOC  TSWMM-M 

[Docket  No.  5(M00] 

Carolina  Power  &  Light  Company 

Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Carolina  Power  & 
Light  Company  (the  licensee)  to 
withdraw  its  application  for  license 
amendment,  dated  July  21, 1992.  as 
supplemented  September  3, 1992.  The 
application  would  have  amended 
Facility  Operating  License  No.  NPF-63 
for  the  Shearon  Harris  Nuclear  Power 
Plant,  Unit  1,  located  in  Wake  and 
Chatham  Counties,  North  Carolina. 

The  proposed  amendment  would 
have  changed  the  Technical 
Specifications  (TS)  to  add  new 
programmatic  requirements  governing 
radioactive  effluents,  radiological 
environmental  monitoring  and  solid 
radioactive  wastes  to  the  administrative 
controls  section  of  the  TS. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  pubhshed  in 
the  Federal  Register  on  October  28, 
1992  (57  FR  48814).  Because  of  major 
changes  in  the  original  submittal,  the 
Ucensee  has  chosen  to  withdraw  the 
previous  amendment  application  and 
provide  a  new  amendment  request. 

For  further  details  with  respect  to  this 
action,  see  the  apphcation  for 
amendment  dated  July  21, 1992,  as 
supplemented  September  3, 1992,  and 
the  licensee's  letter  dated  August  19, 
1994,  which  withdrew  the  apphcation 
for  license  amendment  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington.  DC  20555.  and  at  the 
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Cameron  Village  Regional  Library,  1930 
Clark  Avenue,  Raleigh.  North  Carolina 
27605. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Ngoc  B.  Le, 

Project  Manager,  Project  Directorate  ll-l. 
Division  of  Reactor  Projects— I/II,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  94-22871  Filed  9-14-94;  8:45  am} 
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SMALL  BUSINESS  ADMINISTRATION 
[Application  No.  99000143] 

AVI  Capital,  LP.;  Notice  of  Filing  of  an 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 


Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1994))  by  AVI  Capital, 
L.P.  at  One  First  Street,  Suite  12,  Los 
Altos.  California  94022,  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  (15  U.S.C.  et  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder.  Its  principal  area  of 
operation  will  be  Northern  California's 
Silicon  Valley  (Santa  Clara  County)  and 
selected  areas  on  the  West  Coast  such  as 
Southern  CaUfomia,  Oregon  and 
Washington. 

AVI  Capital,  L.P.  will  be  managed  by 
AVI  Capital  Management,  L.P.,  General 
Partner,  which  consists  of  three 
experienced  General  Partners  with 
successful  track  records  in  Silicon 
Valley.  The  individual  General  Partners 
are  Peter  Wolken,  Barry  Weinman,  and 


Brian  Grossi.  Additionally,  AVI  Capital 
Management,  L.P.  will  be  affiliated  with 
four  Special  Limited  Partners  who  are 
Gene  Flath,  Jean-Louis  Gassee,  Ken 
Levy,  and  Jack  Loustaunou.  Four  of  the 
General  and  Special  Limited  Partners  of 
AVI  Capital  Management,  L.P.  have 
been  active  with  the  prior  venture 
capital  partnerships  Associated  Venture 
Investors,  L.P.  (AVI)  and  Associated 
Venture  Investors  II,  L.P.  (AVI  II)  over 
the  past  eleven  years,  providing 
significant  continuity. 

The  following  limited  partners  will 
own  10  percent  or  more  of  the  proposed 
SBIC: 


Name 

Relationship  to  applicant 

Percentage  of  ownership  directly/indirectly 

AVI  III  LP 

AVI  1  svp .........: „ „...; 

Motorola  Corp „ 

3M  Corp 

Mutual  of  Omaha .% 

Limited  Partner 

Limited  Partner ,. _ 

Passive  Institutional  LP.  of  AVI  III  

Passive  Institutional  LP.  of  AVI  III  „ 

Passive  Institutional  LP.  of  AVI  III  

Passive  Institutional  LP.  of  AVI  III  

Directly  owns  73.8%  of  AVI  Capital,  L.P. 
Directly  owns  14.2%  of  AVI  Capital.  L.P. 
Indirectly  owns  15%  of  AVI  Capital,  L.P. 
Indirectly  owns  22%  of  AVI  Capital,  LP. 
Indirectly  owns  15  of  AVI  Capital,  L.P. 
Indirectly  owns  15%  of  AVI  Capital,  L.P. 

Sitra— Helsinki,  FinlarxJ 

JMI 


The  Applicant  will  raise  private 
capital  from  institutional  sources 
comprising  Associated  Ventures  III  L.P. 
(AVI  III)  and  AVI  Partners  Grovrth  Fund 
II.  L.P.  (AVI  PGF II),  and  individual 
sources  comprising  AVI  Silcon  Valley 
Partners,  L.P.  (AVI  SVP).  Although  less 
than  ten  percent,  AVI  PGF  II  will  be  a 
limited  partner  and  directly  own  7.5% 
of  Applicant. 

There  are  four  limited  partners  of  the 
Limitf^d  Partner  Partnerships  which  are 
expected  to  indirectly  own  ten  percent 
or  more  of  the  capital  of  Applicant. 
Such  investors,  which  are  each  a 
Limited  Partner  of  AVI  III  are:  Motorola 
Corporation,  3M  Corporation,  Mutual  of 
Omaha  Insurance  Company,  and  Sitra. 
These  organizations  are  all  passive 
investors  of  the  partnership,  and 
directly  or  indirectly  have  no  control  of 
the  management  nor  of  the  decision- 
making of  the  Fund.  In  addition,  none 
of  such  organizations  owns  33%  of  the 
capital  committed  to  Applicant. 

The  Applicant  will  began  operations 
with  private  capital  of  $13.37  milHon 
and  plans  to  make  investments 
principally  in  California's  Silicon  Valley 
in  Information  Technology  start-up 
companies;  e.g.  software,  enabling 
hardware,  publishing  and  electronic 
distribution,  mobile  computing,  and 
inultimedia.  The  Applicant  will  also 


consider  extraordinary  investments  in 
selected  areas  on  the  West  Coast  (such 
as  Southern  California,  Oregon,  or 
Washington).  The  Applicant  plans  to 
invest  in  approximately  20  companies 
over  a  period  of  five  years  with  an 
average  total  investment  of  $2  million 
per  company.  The  Applicant  plans  to 
target  companies  which  need  funds  to 
develop  or  complete  development  of  a 
product  or  service,  increase  production, 
recruit  personnel  and  execute  its  sales 
and  marketing  strategy. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  unaer  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street 
SW.,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Los  Altos,  California. 


(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  September  9, 1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
|FR  Doc.  94-22764  Filed  9-14-94;  8:45  am) 
BILLING  CODE  802S-01-M 


Reporting  and  Recordkeeping. 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
by  October  17,  1994.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 


Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer.  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street.  S.W..-  . 
5th  Floor.  Washington.  D.C.  20416,      ♦ 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Donald  Arbuckle. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington,  D.C.  20503. 

Title:  8A  Capability  Statement. 

Form  No.:  SBA  Form  1815. 

Frequency:  Annual. 

Description  of  Respondents:  8(a) 
Program  Participants. 

Annual  Responses:  &,000. 

Annual  Burden:  4.000. 
Cleo  Verbillis, 

Chief,  Administrative.  Information  Branch. 
IFR  Doc.  94-22765  Filed  9-14-94:  8:45  am] 
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Casper  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Casper  District  Advisory 
Council  will  hold  a  pubUc  meeting  from 
2  pm  to  5  pm  on  Thursday,  October  27. 
1994,  at  the  Holiday  Inn.  115  E.  Park. 
Thermopolis.  Wyoming  and  Friday, 
October  28.  1994  from  8  am  to  3  pm.. 
regularly  scheduled  meeting  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  James  P.  Gallogly,  Ehstrict  Director. 
U.S.  Small  Business  Administration, 
Federal  Building,  Room  4001. 100  East 
B  Street.  P.O.  Box  2839,  Casper. 
Wyoming  82602-2839  (307)  261-5761. 

Dated:  September  12. 1994. 
Dorothy  A.  Overal. 

Acting  Assistant  Administrator.  Office  of 
Advisory  Councils. 

[FR  Doc  94-22861  Filed  9-14-94;  8:45  am] 
BILUNG  CODE  802S-01-M 


Buffalo  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Buffalo  District 
Advisory  Council  will  hold  a  public 
meeting  at  10  a.m.  on  Wednesday. 
October  5. 1994,  at  the  Niagara  Falls 
Convention  Center.  Niagara  Falls,  New 
York  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 


For  further  information.  WTite  or  call 
Mr.  Franklin  J.  Sdortino,  District 
Director.  U.S.  Small  Business 
Administration.  Room  1311.  Ill  West 
Huron  Street.  Buffalo,  New  York  14202, 
(716) 846-4301. 

Dated:  September  12. 1994. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

IFR  Doc.  94-22863  Filed  9-14-94:  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  2075] 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

AGENCY:  Department  of  State. 
ACTION:  The  Department  of  State  has 
submitted  the  following  pubUc 
information  collection  requirement  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  Chapter  35. 

SUMMARY:  The  Retail  Price  Schedule  is 
the  source  of  information  used  in 
establishing  and  justifying  temporary 
lodging,  travel  per  diem,  and  post  (cost 
of  living)  allowances  for  all  Federal 
civilian  employees,  statutory  salaried 
employees,  and  Uniformed  Services 
personnel  assigned  to  foreign  and  non- 
foreign  areas.  The  following  summarizes 
the  information  collection  proposal 
submitted  to  OMB: 
TvTJe  of  request — Existing  collection 
Originating  office — Bureau  of 

Administration,  Office  of  Allowances 
Title  of  information  collection — Retail 

Price  Schedule.  Hotel  and  Restaurant 

Report  of  the  Retail  Price  Schedule, 

and  Living  Pattern  Questionnaire. 
Frequenc_v>--Qiiarterly  and  Annually. 
Respondents — Businesses  or  other  for 

profit,  and  Federal  agencies  or 

employees. 
Estimated  number  of  respondents — 684. 
Average  hours  per  response — 7  hours. 
Tofai  estimaiea  burden  hours — 1,799. 

Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may_be  obtained 
from  Gail  J.  Cook  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (OMB)  Jefferson  Hill  (202) 
395-3176. 

Dated:  September  1. 1994. 
Patrick  F.  Kennedy, 
Assistant  Secretary  for  Administration. 
IFR  Doc  94-22779  Filed  9-14-94;  8:45  ami 
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[Public  Notice  2076] 

International  Telecommunications 
Advisory  Committee 
Radlocommunication  Sector  Study 
Group  4;  Meeting 

Tlje  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC), 
Radlocommunication  Sector  Study 
Group  4.  will  meet  on  October  7,  1994. 
from  10  am  to  1  pm  in  Room  161 7M4 
at  the  U.S.  Department  of  Commerce. 
14th  St.  &  Pennsylvania  Ave.,  NW.. 
Washington.  DC. 

Study  Group  4  deals  with  matters 
relating  to  the  fixed  satellite  service. 
The  purpose  of  the  meeting  is  (1)  to 
review  the  activities  of  the  Working 
Parties  and  Task  Groups,  (2)  to  insure 
that  studies  are  underway  on  all  priority 
issues  and  (3)  any  other  matters  within 
the  competence  of  this  Study  Group. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman.  Dr.  Robert  Hedingcr. 
(908) 234-7550. 

Dated:  September  6. 1994. 
Warren  G.  Richards. 

Chairman.  U.S.  ITAC  for  UU- 
Radiocommunication  Sector. 
(FR  Doc.  94-22845  Filed  *-14-94:  8:45  am] 
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[Public  Notice  2077] 

Privacy  Act  of  1974,  as  Amended; 
Removal  of  a  System  of  Records 

Notice  is  hereby  given  that  the 
Department  of  State  is  removing  a 
system  of  records,  STATE-41,  pursuant 
to  the  provisions  of  the  Privacy  Act  of 
1974,  as  amended  [5  U.S.C.  552a(r)I.  and 
in  accordance  with  the  "Agreement 
between  the  Government  of  the  United 
States  of  America  and  the  Go^'e^nment 
of  the  Federal  Republic  of  Germ.iny 
Concerning  the  Transfer  of  the  Berlin 
Document  Center  to  the  Federal 
Republic  of  Germany."  As  agreed,  the 
Government  of  the  Federal  Republic  of 
Germany  has  provided  a  microfilm  copy 
of  the  holdings  of  the  Berlin  Document 
Center  to  the  National  Archives  and 
Records  Administration  for  access  in  the 
United  States.  For  information  about 
access,  contact  William  H.  Cunliffe. 
Director.  Center  for  Captured  German 
and  Related  Records  (NNG).  the 
National  Archives  and  Records 
Administration.  Washington,  DC  20408. 
telephone:  202-501-5383. 
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Dated:  September  7, 1994. 
Patrick  F.  Kennedy, 
Assistant  Secretary  for  the  Bureau  of 
Administration. 

(FR  Doc.  94-22847  Filed  9-14-94;  8:45  ami 
BILLING  COOE  471»-«4-M 


UNITED  STATES  INFORMATION 
AGENCY 

Training  Program  With  the  Newly 
Independent  States:  Armenia, 
Azertiaijan,  Belarus,  Georgia, 
Kazai(hstan,  Kyrgyzstan,  Moldova, 
Russia,  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzt}ekistan 

action:  Notice — request  for  proposals. 

summary:  The  Office  of  Citizen 
Exchanges,  Division  of  Russia;  Eurasia  of 
the  United  States  Information  Agency's 
Bureau  of  Education  and  Cultural 
Affairs  announces  a  competitive  grants 
program.  Public  or  private  non-proBt 
organizations  meeting  the  provisions 
described  in  IRS  regulation  501(c)(3) 
may  apply  to  develop  training  programs 
in  (1)  local  government  and  public 
administration,  (2)  business 
administration  and  business 
development,  (3)  rule  of  law,  and  (4) 
independent  media  development  for  the 
following  countries:  Armenia, 
Azerbaijan,  Belarus,  Georgia. 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia,  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  PubUc  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
peopl"  of  the  United  States  and  other 
nations  •  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Fulbright-Hays  Act  and  the 
Freedom  Support  Act. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Application 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 


this  announcement  should  refer  to  the 
above  title  and  reference  number  E/PN- 
95-16. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Wednesday, 
November  30, 1994.  Faced  documents 
will  not  be  accepted,  nor  will 
documents  postmarked  on  November 
30,  1994  but  received  at  a  later  date.  It 
is  the  responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Citizen  Exchanges,  Russia/ 
Eurasia  Division,  E/PN,  Room  216,  U.S. 
Information  Agency,  301  4th  Street  SW., 
Washington,  DC  20547.  tel:  202-619- 
5326,  fax:  202-619-4350.  to  request  an 
Application  Package,  which  includes 
more  detailed  award  criteria;  all 
application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  USIA  Program 
Specialist  Ruth  Leeb  on  all  inquiries 
and  correspondence.  Interested 
-applicants  should  read  the  complete 
Federal  Register  announcement  before 
addressing  inquiries  to  the  Office  of        • 
Citizen  Exchanges,  Russia/Eurasia 
Division  or  submitting  their  proposals. 
Once  the  RFP  deadline  has  passed,  the 
Office  of  Citizen  Exchanges,  Russia/ 
Eurasia  Division  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  Bureau  proposal  review 
process  has  been  completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Appfication 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency,  Ref.:  E/P-95-16.  Office  of- 
Grants  Management,  E/XE,  Room  336. 
301  4th  Street  SW..  Washington,  DC 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and     , 
representative  of  the  divi;:sity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  hmited  to 
race,  gender,  religion,  geographic " 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview:  USIA  is  inlarested  in 
proposals  that  encourage  the  growth  of 
democratic  institutions  in  the  NIS.  The 
main  areas  are  local  government  and 
public  administration;  rule  of  law; 
business  management;  and  media. 


The  projects  may  include: 
internships;  study  tours;  short-term, 
non-technical  training;  consultations; 
and  extended,  intensive  workshops 
taking  place  in  the  United  States  or  in 
the  countries  listed  in  this 
announcement. 

We  encourage  applicants  to  design 
creative  training  programs  aimed  at  lion- 
English  speakers  both  for  in-country  as 
well  as  for  U.S.-based  training  projects. 
USIA  is  interested  in  proposals  whose 
designs  take  into  account  the  need  for 
ongoing  sharing  of  information  and  - 
training.  Examples  include:  "train  the 
trainers"  models;  the  creation  of 
indigenous  training  centers;  plans  to 
create  professional  networks  or 
professional  associations  to  share 
information. 

Note:  While  this  competition  may  fund 
programs  in  which  American  universities 
work  with  NIS  counterparts,  it  is  not 
intended  to  be  a  university  linkage  program 
Such  programs  are  funded  by  USIA's  Office 
of  Academic  Programs  (E/A)  and  proposals 
whose  purpose  is  to  exchange  faculty  or 
otherwise  support  direct  academic  links 
should  be  submitted  under  the  E/A  RFP  for 
the  University  Linkage  Programs. 

Local  Government  and  Public 
Administration 

USIA  is  interested  in  proposals  for 
training  programs  that  foster  effective 
administration  of  local-and  regional 
governments. 

Programs  in  Public  Administration  for 
Kazakhstan  will  not  be  accepted. 

Proposals  are  encouraged  for  the 
following  themes/topics  which  have 
been  requested  by  USIA 's  posts  in 
Ukraine  and  Russia: 

•  Russia:  Projects  that  build  the 
capacity  of  local  training  institutions 
and  that  use  Russian  language  materials 
are  strongly  encouraged.  Proposals  that 
show  support  from  local 
administrations  in  Russia — city  or 
oblast — will  receive  priority.  USIA  is 
particularly  interested  in  exchange 
programs  designed  for  regional 
legislators.  A  principle  preoccupation  of 
Russian  lawmakers  at  the  moment  is  the 
relationship  between  national  and 
regional  governments  and  the  division 
of  power  between  them.  Programming 
that  takes  place  in  the  United  States  for 
these  local  officials  should  include 
meetings  and  discussions  in 
Washington,  EXD  and  in  state  capitols. 
Programs  that  emphasize  the  practical 
ramifications  of  a  federated  system  of 
government  will  receive  particular 
consideration.  Proposals  should  be  very 
specific,  emphasizing  concrete,  tangible 
results  that  leave  something  behind  in 
Russia  once  projects  are  completed. 

•  Ukraine:  Priority  will  be  given  to 
programs  on  themes  such  as:  setting  up 
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a  civil  service  and  the  concept  of  merit- 
based  recruitment;  the  relationship 
between  government  and  business;  how 
to  create  a  business-friendly 
environment  through  local  laws  and 
practices;  combating  corruption  in  law 
enforcement  officials;  governmental 
budgeting  processes;  taxation; 
privatization  of  govenunent  ser\'ices; 
models  of  local  government,  including 
city  manager,  city  council,  county 
government;  regional  planning  at  multi- 
city,  multi-county  level;  and 
administration  of  civic  organizations 
such  as  library  school  boards, 
community  centers.  Ukrainian  f)artner 
institutions  might  include  the  Institute 
of  PubUc  Administration  in  Kiev,  the 
Lviv  Management  Institute,  the 
International  Management  Institute  in 
Kiev,  or  similar  institutions. 

Rule  of  Law 

For  all  NIS  countries,  USIA  is 
interested  in  proposals  for 
parliamentary  exchanges  that  offer  a 
substantive  professional  visit  to  the 
United  States  for  groups  of  elected 
legislators  and  tlieir  staffs,  at  both 
nafional  and  regional  levels.  The  fociis 
of  these  programs  should  be  essentially 
-  political  in  nature  since  other  U.S. 
Government, funders  are  providing 
technical  assistance  to  NIS  parliaments. 
Programs  can  be  designed  around  a 
specific  theme  (e.g.,  budget  and  finance, 
legislative  and  parliamentary  procedure, 
oversight  of  law  enforcement)  or  can 
serve  as  a  vehicle  to  introduce  leaders 
of  NIS  parliaments  to  U.S. 
Congressional  leadership.  Establishing 
contacts  with  U.S.  Members  of  Congress 
is  a  major  goal  of  the  program.  Proposals 
for  groups  composed  of  deputies  or  a 
combination  of  deputies  and 
professional  staff  are  acceptable,  but 
mixing  of  local  and  national  officials  in 
one  group  is  not  encouraged  (unless  a 
compelling  program  rationale  is  given). 
Visits  to  state  legislatures  in  the  United 
States  are  encouraged.  Particular  eare 
must  to  be  taken  to  coordinate 
participate  lists  with  the  American 
Embassy  in  the  given  NIS  country.  In 
general,  the  American  Embassies  will 
issue  the  formal  invitations  to 
parliamentarians  to  participate  in  a 
given  program. 

For  Russia,  USIA  is  interested  in- 
programs  in  civics  education  that  focus 
on  the  role  of  citizenry  in  fostering  good 
government  and  the  importance  of 
ethics  in  government.  Seminars  in 
Russia  and  the  development  of  materials 
in  Russian  are  encouraged. 

For  Ukraine,  USIA  is  interested  in 
programs  that  offer  training  in  the 
administration  of  local  courts. 


Business  Administration  and 
Development 

USIA  will  consider  projects  in 
Business  Administration  and    > 
Development  for  all  NIS  countries 
except  Russia  and  Kazakhstan. 
Preference  will  be  given  to  projects  in 
Ukraine  and  the  Central  Asian 
countries. 

USIA's  definition  of  business 
development  and  administrationis 
broad.  It  includes:  small  business 
development,  economic  privatization 
and  agri-business  development, 
including  food  distribution  systems  or 
the  role  of  family  farms.  USIA  is 
interested  in  projects  that  strengthen 
university  business  departments  and 
provide  management  training  for  people 
already  in  the  work  place.  In  addition, 
the  following  USIS  posts  have  expressed 
interest  in  the  following  specific 
themes: 

•  Ukraine:  Proposals  are  encouraged 
on  the  following  themes:  Business 
ethics:  entrepreneurship;  how  to  start  a 
small  business;  how  to  promote 
business;  and  business  curriculum 
development. 

Independent  Media  Development 

USIA  is  interested  in  media  training 
proposals  that  focus  on  journalistic 
training,  management  of  media 
organizations  and  foster  independent 
media:  Journalistic  training  in  basic 
skills  and  concepts  could  include: 
effective  writing,  investigative  reporting, 
objectivity,  the  clear  labeling  of 
editorials  and  opinion  pieces, 
intellectual  property  issues  and  ethics. 

Media  management  training  (both 
print  and  electronic)  should  focus  on 
management  of  media  as  a  business: 
management  techniques,  desk  top 
publishing,  advertising,  marketing, 
distribution,  personnel,  public  relations, 
and  the  financial  benefits  and  pitfalls  of 
journalistic  advocacy.  USIS  posts  in  the 
following  countries  have  indicated  their 
priority  themes: 

•  Russia:  Special  consideration  will 
bcf  given  to  r.iedia  training  projects  that 
offer  U.S.-based  internships  for  Russian 
journaUsts  and  media  managers.  USIA  is 
interested  in  proposals  that  employ  an 
open  competition  mechanism  in 
Russian  to  select  participants.  Interested 
organizations  should  have  experience 
placing  both  journalists  and  media 
managers  in  internships  in  the  United 
States. 

•  Georgia:  Proposals  in  media 
training  that  include  a  U.S.-based 
internship  for  six  to  eight  weeks  for 
print  and  TV  journalists.  The 
participants  would  be  selected  directly 
by  the  U.S.  Embassy. 


•  Kazakhstan:  USIA  is  particularly 
interested  in  proposals  that  focus  on  the 
business  of  media.  There  are  many 
independent  media  outlets  in 
Kazakhstan  that  are  trying  to  make  the 
transition  to  a  market-driven  news 
business,  and  the  Agency  is  interested 
in  proposals  that  promote  the  idea  of 
jouriialism  as  a  business.  Training 
programs  in  news  reporting,  television 
production  and  the  ethics  of  journalism 
are  also  encouraged.  Priority  will  be 
given  tg  proposals  that  contain  both  in- 
countrj'  and  U.S.-based  programming. 
Programs  for  non-English  speakers  will 
be  given  priority. 

•  Ukraine:  The  following  topics  have 
priority:  ethics  in  journalism;  straight 
news  reporting;  marketing  and 
advertising  in  print  and  broadcast 
media. 

•  Kyrgyzstan:  Media  proposals  for 
Kyrgyzstan  wilfnot  be  accepted  in  this 
competition. 

Guidelines:  Programs  must  comply 
with  J-1  visa  regulations.  Please  refer  t«i 
program  specific  guidelines  in  the 
Application  Package  for  further  details. 

Proposed  budget:  Organizations  must 
submit  a  comprehensive  line  item 
budget  based  on  the  specific  guidance  in 
the  Program  and  Budget  Guidefines 
sections  of  the  Application  Package. 
Proposals  for  less  than  S200.000  will 
receive  preference. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  bt? 
hmited  to  $60,000. 

Applicants  are  invited  to  submit  an 
all-inclusive  budget  as  well  as  separate 
sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding. 

Review  Process 

LISIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  state:!  h.rein 
and  in  the  Application  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency  contracts  office,  as  well 
as  the  USIA  Office  of  East  European  and 
NIS  Affairs  and  the  USIA  post  overseas, 
where  appropriate.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA  grants  officer. 
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Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  £)etailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
estabbshment  of  long-term  institutional 
and  individual  linkages. 

5.  Cross  Cultural/Area  Expertise: 
Prop>osals  should  reflect  the  institution's 
expertise  in  the  subject  area  and  should 
address  specific  areas  of  concern  facing 
countries  involved  in  the  project. 
Additionally,  projects  should  show 
evidence  of  sensitivity  to  historical, 
linguistic  and  other  cross  cultural 
factors  and  should  demonstrate  how 
this  sensitivity  will  be  used  in  practical 
aspects  of  the  program,  such  as  pre- 
departure  orientations  or  briefings  of 
American  hosts. 

6.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
dociunentation  (such  as  a  written 
statement  or  account)  simimarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  the  organization  and  the 
program  activities. 

7.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequat^and  appropriate  to 
achieve  the  program  or  project's  goals. 

8.  Institution 's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
comphance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 


9.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

10.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

11.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

12.  Cost-sharing;  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

13.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential,  and 
significance  in  the  partner  country(ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
March  15, 1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  September  9,  1994. 
John  P.  Loiello, 

Associate  Director,  Educational  and  Cultural 
Affairs. 

[FR  Doc.  94-22874  Filed  9-14-94;  8:45  am] 
BILUNG  CODE  S230-01-M 


Cof  lege  and  University  Affiliations 
Program  (CUAP):  Administrative 
Services 

ACTION:  Notice — Request  for  Proposals. 

summary:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency  announces  an  open 
competition  to  assist  in  the 
administration  of  the  FY  1995  College 
and  University  Affiliations  Program 
(CUAP)  competition.  Public  and  non- 
profit organizations  meeting  the 
provisions  described  in  IRS  regulation 

501(cK3)  may  apply. 

The  purpose  oi  this  grant  is  to  assist- 
in  the  administration  of  Step  II  of  the  FY 
1995  CUAP  competition  which  includes 
technical  review  of  approximately  45-50 
proposals,  coordination  of  academic 
review  panels,  provisions  of  panel 
appraisal  reports  on  each  proposal,  and 
related  correspondence. 

The  CUAP  supports  partnerships 
between  U.S.  and  foreign  institutions  of 
higher  education  in  the  arts,  humanities, 
and  social  sciences  which  include 
faculty  and  staff  exchange,  curriculum 
development,  and  collaborative 
research. 

Overall  grant  making  and  funding 
authority  for  this  program  is  contained 
in  the  Fulbright-Hays  Act  also  known  as 
the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  as  amended. 
Public  Law  87-256.  The  purpose  of  the 
Act  is  "to  enable  the  Government  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  the  peoples  of 
other  countries  *  *  *;  to  strengthen  the 
ties  which  imite  us  with  other  nations 
by  demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  *  *  • 
and  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and 
the  other  countries  of  the  world." 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Application 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concCTning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
ASU-95-^)6. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5:00  p.m. 
Washington,  DC  time  on  Friday,  October 
28,  1994.  Faxed  documents  will  not  be 
accepted,  nor  will  docimients 
postmarked  on  October  28. 1994  but 
received  at  a  later  date.  It  is  the 


responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Academic  Programs;  Advising, 
Teaching,  and  Specialized  Programs 
Division;  Specialized  Programs  Unit; 
U.S.  Information  Agency,  301  4th  Street, 
SW.,  Washington,  DC  20547,  phone: 
(202)  619-5289,  fax:  (202)  401-1433. 
Internet  address:  sborja@usia.gov,  to 
request  an  Application  Package,  which 
includes  more  detailed  award  criteria; 
all  application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  USIA  * 
Program  Officer/Specialist  Ms.  Deborah 
Trent  or  Ms.  Sue  Borja  on  all  inquiries 
and  correspondence. 

Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Academic 
Programs;  Advising,  Teaching,  and 
Specialized  Programs  Division; 
Specialized  Programs  Unit  or  submitting 
their  proposals:  Once  the  RFP  deadline 
has  passed,  the  Specialized  Programs 
Unit  staff  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  proposal  review  process 
has  been  completed. 
ADDRESSES:  Applicants  must  follow  all 
instnictions  given  in  the  Application 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency.  Ref.:  E/ASU-95-02,  Office  of 
Grants  Management,  E/XE,  Room  336. 
301  4th  St.,  SW.,  Washington,  DC 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorized  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  recipient  of  this  award  will 
administer  the  technical  and  academic 
reviews  for  Step  II  of  the  FY  1995 
College  and  University  Affiliations 
Program  (CUAP).  CUAP  is  designed  to 
support  partnerships  between  U.S.  and 
foreign  institutions  of  higher  education 
in  the  arts,  humanities,  and  social 
sciences  with  the  goal  of  strengthening 
mutual  understanding.  The  CUAP 
supports  curriculum  development. 


faculty  and  staff  development,  and 
collaborative  research  through  three- 
year  grants  up  to  a  total  of  $120,000. 

Guidelines 

Project  Description 

The  applicant  shall  review  proposals 
for  compliance  with  the  technical 
requirements  published  in  the  Request 
for  Proposals  (RFP)  for  the  FY  1995 
CUAP  competition  (RFP  to  be  provided 
in  the  application  packet).  The 
applicant  shall  coordinate  the  academic 
re\iew  of  technically  eUgible, 
comprehensive  proposals  and  provide 
the  Agency  with  a  panel  appraisal 
report  on  each  proposal  based  upon 
academic  review  criteria  published  in 
the  FY  1995  CUAP  RFP. 

The  applicant  shall  designate  a 
coordinator,  subject  to  Agency  approval, 
to  implement  and  chair  all  technical 
and  academic  reviews.  The  applicant 
shall  produce  correspondence  to  the 
applicants  in  response  to  inquiries 
regarding  the  technical  and  academic 
review  of  their  proposals  and  notify 
applicants  of  their  funding  status. 

All  official  documents  should 
highlight  the  U.S.  government's  role  as 
program  sponsor  and  funding  source. 

Eligibility 

Non-profit  organizations  based  in  the 
Washington.  D.C.  metropolitan  area, 
with  experience  in  international 
education  with  an  emphasis  on 
educational  exchanges,  are  invited  to 
submit  proposals  for  a  cooperative 
agreement  award  from  the  Agency. 

Proposed  Budget 

Budget  award  will  not  exceed 
S60.000.  A  comprehensive,  line-item 
budget  based  on  the  specific  guidance  in 
the  Application  Package,  must  be 
submitted  with  the  proposal. 

Allowable  costs  for  the  program 
include  the  following: 

1.  Salaries  and  benefits; 

2.  Local  ground  transportation  for 
staff  travel; 

3.  Office  Expense?:  Equipment  rental/ 
repair,  office  supplies,  postage  and 
delivery,  telephone/telefax, 
photocopying/printing,  meeting  and 
conference  expenses; 

4.  Consultant  Fees  and  Honoraria  for 
panelists; 

5.  Panelists'  expenses: 

a.  Airfare; 

b.  Ground  transportation; 

c.  Per  diem,  not  to  exceed  current 
rates  authorized  in  the  Federal  Travel 
Regulations. 

6.  Indirect  costs. 

Please  refer  to  the  Application 
Package  for  complete  budget  guidelines. 


Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  adhere 
to  the  guidelines  stated  herein  and  in 
the  Application  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency's  Office  of  Contracts,  as 
well  as  the  USIA  geographic  area  offices 
and  the  USIA  posts  overseas,  where 
appropriate.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultiual  Affairs.  Final 
technical  authority  for  assistance 
awards  resides  with  the  USIA  grants 
officer. 

Review  Criteria 

Teclmical  eligible  applications- will  be' 
competitively  reviewed  according  to  the 
following  criteria: 

1.  Quality  of  Program  Plan/Ability  to 
Achieve  Program  Objectives:  Agenda 
and  plan  should  adhere  to  the  program 
overview  and  guidelines  described 
above  and  in  the  Application  Package. 
Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  should 
clearly  demonstrate  how  the 
organization  will  meet  the  program's 
objectives  and  plan. 

2.  Institution 's  Record/Ability/ 
Capacity:  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program's  goals.  Proposals  should 
demonstrate  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts.  The  Agenc}'  v\  ill 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

3 .  Cost-Effectiveness/Cost-Sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

4.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
program's  success. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  as  stated  above  (see 
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"Supplementary  Information"). 
Proposals  should  describe  the  process  of 
selecting  academic  review  panelists 
who  are  diverse. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  award 
caimot  be  made  until  funds  have  been 
fully  appropriated  by  Congress  and 
allocated  and  committed  through  , 
internal  USLA  procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
January  20, 1994.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  September  6. 1994. 
John  P.  Loiello. 

Associate  Director,  Educational  and  Cultural 
Affairs. 

(FR  Doc.  94-22630  Filed  9-14-94;  8;45  am) 
BILUNGCOOe  a230-0e-M 


Edmund  S.  Muskie  Fellowship 
Program  Washington  Workshop  and 
the  Freedom  Support  Act  Graduate 
Fellowship  Washington  Workshop 

ACTION:  Notice — Request  for  Proposals. 

SUMMARY:  The  Office  of  Academic 
Programs.  Academic  Exchanges, 
European  Division  of  the  United  States 
Information  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
announces  em  open  competition  for  an 
assistance  award  program.  Public  or 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  and  with  key  staff 
based  in  the  Washington,  DC 
metropolitan  area  to  assist  in  the 
administration  of  the  Edmund  S. 
Muskie  Fellowship  Program 
Washington  Workshop  and/or  the 
Freedom  Support  Act  Washington 
Workshop. 

The  grant  recipient(s)  in  conjimcUon 
with  other  organizations  shall  plan  and 
implement  a  five  day  conference  for 
approximately  150  Muskie  Fellows  in 
February  1995  and/ or  a  similar  five  day 
conference  for  approximately  240 
Freedom  Support  Act  Graduate  Fellows 
in  April  1995.  The  workshops  are 
subject  to  availabihty  of  funds. 


The  overall  goal  of  each  workshop  is 
to  provide  the  Fellows  with  a  better 
understanding  of  democratic 
institutions  in  the  U.S.  Support  is 
offered  for  a  series  of  intensive  seminars 
that  will  enhance  Fellows' 
understanding  of  social,  cultural,  and 
poUtical  institutions  and  provide  insight 
on  such  topics  as  the  U.S.  political 
system,  U.S.  economic  policy,  U.S. 
foreign  policy,  international  trade  and 
U.S.  domestic  policies. 

In  addition,  the  workshop  is  intended 
to  provide  the  following: 

1.  Opportunities  for  interaction 
among  Fellows; 

2.  Opportunities  for  professional 
networking; 

3.  An  introduction  to  the 
organizations  responsible  for 
implementing  the  Muskie  and  Freedom 
Support  Act  (FSA)  Graduate  Fellowship 
Programs; 

4.  An  opportunity  to  visit  the  nation's 
capital; 

5.  Opportunities  to  interact  with  the 
Members  of  Congress  who  made  their 
U.S.  experience  possible.  Overall  grant 
making  authority  for  these  programs  is 
contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961,  as 
amended,  PubUc  Law  87-256,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  coiuitries  •  *  *;to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  •  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  Muskie 
Program  cited  above  is  provided 
through  the  Foreign  Relations 
Authorisation  Act,  Fiscal  Years  1994 
and  1995,  Pubhc  Law  103-236.  The 
funding  authority  for  the  FSA  Graduate 
Program  cited  above  is  provided 
through  the  Freedom  for  Russian  and 
Emerging  Eurasian  Democracies  and 
Op6n  Markets  Support  Act,  Fiscal  Year 
1992,  Pubhc  Law  102-511,  22  use  501 
Et  Seq. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Application 
Package.  USLA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
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above  title  and  reference  number  E/ 
AEE-95-08. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Wednesday, 
•October  5, 1994.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  October  5, 1994  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 
Academic  Exchanges  Division, 
European  Branch,  E/AEE,  Room  246, 
U.S.  Information  Agency,  301  4th  Street. 
S.W.,  Washington.  D.C.  20547.  tel:  (202) 
619-5341.  fax:  (202) 260-7985.  to 
request  an  Application  Package,  which 
includes  more  detailed  award  criteria; 
all  application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  USIA 
Program  Specialist.  Catherine  Alderton, 
(caldertoausia.gov).  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  Academic 
Exchanges  Division  or  submitting  their 
proposals.  Once  the  RFP  deadline  has 
passed,  the  Academic  Exchanges 
Division  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  Bureau  proposal  review 
process  has  been  completed. 
ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Apphcation 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency,  Ref.:  E/ AEE-95-08  (Graduate 
Workshops),  Office  of  Grants 
Management,  E/XE,  Room  336,  301  4th 
Street,  S.W.,  Washington.  D.C.  20547. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  Umited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Appxlicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

The  Edmund  S.  Muskie  Fellowship 
Program  was  established  in  1991  to 
provide  opportunities  for  qualified 
citizens  of  Armenia,  Azerbaijan, 
Belarus,  Estonia,  Georgia,  Kazakhstan, 
Kyrgyzstan,  Latvia,  Lithuania,  Moidova.^ 
Russia,  Tajikistan.  Turkmenistan. 
Ukraine,  and  Uzbekistan  to  study 


business  administration,  economics, 
law,  or  public  administration  in  the 
United  States.  The  Freedom  Support 
Act  Graduate  Fellowship  Program  was 
established  in  1992  to  provide 
opportunities  for  qualified  citizens  of 
Armenia,  Azerbaijan,  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia,  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan  to  study 
education  administration,  library  and 
information  science,  pubhc  poUcy,  and 
communications/journalism  as  well  as 
the  four  fields  covered  by  the  Muskie 
Program  noted  above.  The  overall  go^ 
of  these  programs  is  to  encourage 
economic  and  democratic  development 
in  these  coimtries.  The  programs 
include  enrollment  in  one-  or  two-year 
degree  programs  at  the  master's  level. 
Participants  on  both  programs  are 
eligible  to  participate  in  internships 
relevant  to  their  field  of  study. 
Fellowships  are  granted  through  an 
c^en  basis  of  academic  excellence, 
knowledge  of  the  field  of  specialization, 
and  leadership  potential. 

Overview 

The  Edmund  S.  Muskie  Fellowship 
Washington  Workshop  and  the  Freedom 
Support  Act  Graduate  Fellowship 
Workshop  were  established  to  bring 
together  Fellows  on  each  program  from 
across  the  Untied  States  for  an  intensive 
workshop  in  Washington,  DC.  The 
workshops  are  intended  to  serve  as 
important  supplements  to  the  Fellows' 
on-going  programs  of  academic  work 
and  professional  development.  The 
workshops  cire  expected  to  provide  the 
Fellows  with  a  substantive  look  at  the 
social,  cultural,  economic  and  pohtical 
institutions  in  the  U.S.,  and  illustrate 
how  these  institutions  functionally 
relate  to  the  subject  disciplines  studied 
by  the  Fellows.  Activities  for  the 
workshops  should  include  interactive 
panel  discussions  with  practitioners  in 
the  fields  on  various  economic  and 
democratic  issues,  an  opportunity  for 
the  Fellows  to  meet  the  Members  of 
Congress  who  made  the  Edmund  S. 
Muskie  Fellowship  Program  and  the 
Freedom  Support  Act  Graduate 
Fellowship  Program  possible, 
opportunities  for  professional 
networking,  an  introduction  to  the 
organizations  responsible  for 
achninisfering  the  Muskie  and  FSA 
Fellowships,  and  other  activities  that 
will  reflect  the  local  and  national 
culture  and  history  of  the  U.S.  At  the 
end  of  each  workshop,  it  is  expected 
that  the  Fellows  will  have  an  enhanced 
understanding  of  U.S.  democratic  and 
economic  systems  so  that  they  may 
better  serve  as  the  leaders  of  economic 
development  and  democratic  institution 


building  in  their  home  countries.  In 
addition,  it  is  anticipated  that  the 
Fellows  will  be  able  to  establish  long- 
lasting  professional  and  personal 
contacts  to  lay  the  foundation  for  home 
country  and  regional  support  networks, 
professional  associations,  and  ties  to 
U.S.  counterparts. 

Guidelines 

Eligibility 

Non-profit  organizations  with  key 
staff  based  in  the  Washington,  DC 
metropohtan  area  and  available  for 
frequent  meetings  with  the  Washington, 
DC  based  Agency  staff  are  invited  to 
submit  proposals  for  a  cooperative 
agreement  award  from  the  Agency. 
Organizations  should  have  experience 
in  conference  management,  professional 
exchanges  and/or  international 
exchanges.  Organizations  should  clearly 
indicate  in  their  proposals  whether  they 
wish  to  be  considered  for  one  or  both 
workshop  awards. 

Proposed  Budget 

Applicants  are  invited  to  submit  an 
all-inclusive  budget  as  well  as  separate 
sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  fadUtate  USIA  decisions  on 
funding.  While  separate  component 
budgets  are  optional,  an  all-inclusive, 
line  item  budget  and  a  summary  budget, 
as  shown  in  the  Application  Package, 
must  be  provided  with  each  proposal. 

The  Agency  anticipates  making  one  or 
two  awards.  The  award  for  the  Edmund 
S.  Muskie  Fellowship  Washington 
Workshop  will  not  exceed  $80,000, 
which  is  to  include  all  program  and 
a.dministrative  costs.  The  award  for  the 
Freedom  Support  Act  Graduate 
Fellowship  Program  Workshop  will  not 
exceed  $100,000,  which  is  to  include  all 
program  and  administrative  costs. 
Funding  for  the  Fellows' 
accommodation,  travel  to  Washington 
and  per  diem  expenses  have  already 
been  allocated.  The  Agency  reserves  the 
right  to  reduce,  revise  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program.  The  Agency  also 
reserves  the  right  to  revise 
programmatic  and  administrative 
functions  without  additional  funding. 

Allowable  Costs 

Grant-funded  items  of  expenditure 
may  include  but  are  not  limited  to  the 
following  categories: 

(1)  Administrative  Expenses 

— Administration  (salaries,  benefits, 
communications,  staff  transportation), 
including  administration  of  tax 
withholding  and  reporting  as  required 
by  federal,  state,  and  local  authorities; 


— Direct  Cost  (office  supplies,  postage 
and  delivery,  telephone  and  facsimile, 
equipment  rental);  and 

— ^Indirect  Costs. 

(2)  Program  Expenses 

— Local  transportation  (including  taxis, 

charter  buses  and  charter  vans); 
— Opening  and  closing  events; 
— Coffee  breaks,  continental  breakfasts. 

working  lunches; 
— Keynote  event  at  the  Department  of 

State; 
— Printing; 

— Speakers'  expenses  and  honoraria: 
— Photographer;  and 
— Promotional  Materials. 

The  apphcation  should  demonstrate 
cost-sharing  (dollar  and  in-kind)  in  both 
program  and  administrative  expenses. 

No  grants  funded  under  this  program 
will  include  profit  or  fee. 

Gifts,  gratuities,  entertainment,  or 
alcohohc  beverages  are  unallowable. 

Fellows'  per  diem  will  be  reduced 
accordingly  for  any  meals  provided 
during  the  Workshop. 

Please  refer  to  the  Apphcation 
Package  for  complete  budget  guidelines. 

Review  Process 

USIA  %vill  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibihty.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Apphcation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  budget  and  contracts  offices,  as 
well  as  the  USIA  Office  of  Academic 
Exchanges  and  the  USIA  post  overseas, 
where  appropriate.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USLA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USLA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quahty  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
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Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects,  which  will 
be  assessed  by  USIA's  geographic  area 
desk  and  overseas  officers,  should 
demonstrate  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  emd  appropriate  to 
achieve  the  program  or  project's  goals. 
The  proposal  should  clearly 
demonstrate  the  organization  will 
provide  sufficient  staff  coverage  on-site 
and  at  off-site  workshop  events  for 
groups  of  this  size. 

7.  Institution's  Record/ Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
conferences  or  similar  programs. 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts.  The  Agency  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

8.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity,  both  as  the  activities  unfold 
and  at  the  end  of  the  program.  USIA 
recommends  that  the  proposal  include  a 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  link  outcomes  to 
original  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  a  final  report  after 
each  workshop. 

9.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
.  proposal,  including  salaries  and 

honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary'  and  appropriate. 

10.  Cost-sharing:  Proposals  should 
maximimize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

IT.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
dociunentation  (such  as  a  written 
statement  or  account)  summarizing  past 
and/or  on-going  activities  and  efforts 


that  further  the  principle  of  diversity 
within  both  the  organization  and  the 
program  activities. 

12.  Cross  Cultural  Sensitivity  and 
Experience  Working  with  Participants 
from  the  former  Soviet  Union  and  Baltic 
countries:  Proposals  should  demonstrate 
the  applicant's  ability  and/or  experience 
in  working  with  graduate  level  students 
and/or  mid-career  professionals  from 
this  region  of  the  world. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  language 
will  not  be  binding.  Issuance  of  the  RFP 
does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification  n 

All  applicailts  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
November  16,  1994.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  Septemtjer  6.  1994. 

John  P.  Loiello, 

Associate  Director.  Educational  and  Cultural 
Affairs. 
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U.S.-NIS  Summer  Language  Teacher 
Exchange  Program 

ACTION:  NoUce — Request  for  Proposals. 

SUMMARY:  The  Office  of  Academic 
Programs,  Academic  Exchanges 
Division,  European  Branch  of  the 
United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  an  assistance  award  program.  Public 
and  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  to 
develop  a  summer  1995  language 
teacher  exchange  program  for  in-ser\'ice 
professionals  from  the  United  States  and 
selected  countries  in  the  New 
Independent  States  (NIS).  The  goal  of 
the  U.S.-NIS  Summer  Language  Teacher 
Exchange  Program  is  to  improve  and 
promote  the  teaching  of  American 
English  and  culture  in  the  NIS.  and  the 
teaching  of  the  diverse  languages  and 
cultures  of  the  NIS  countries  in  the 


United  States.  USIA  expects  to  award 
grants  to  one  or  two  organizations  to 
conduct  an  intensive  summer  language 
enhancement  program  of  five  to  twelve 
weeks  in  duration  through  academic 
course  work,  seminars,  workshops,  and 
practica.  for  up  to  40  language  teachers 
in  each  direction.  USIA  will  give 
preference  to  proposals  that  exchange 
participants,  to  the  extent  feasible,  from 
all  twelve  eligible  countries  in  the  NIS. 
Combined  project  awards  to  U.S. 
organizations  will  not  exceed  $240,000. 
These  exchanges  are  subject  to  the 
availability  of  funding  for  Fiscal  Year 
1995. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  as  amended.  Public  Law  87- 
256.  also  known  as  the  Fulbright-Hays 
Act.  The  purpose  of  the  Act  is  "to 
enable  the  Govemment  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  •   •   •; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •   *   •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  (U.S.-NIS  Summer  Language 
Teacher  Exchange  Program)  and 
reference  number  E/AEE-95-06. 
DATES:  Deadline  for  proposals:  One 
original  and  nine  copies  must  be 
received  at  the  U.S.  Information  Agency 
by  5  p.m.  Washington,  DC  time  on 
Friday,  October  21, 1994,  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  on  October 
21, 1994  but  received  at  a  later  date.  It 
is  the  responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

DURATION:  The  exchange  of  participants 
for  the  U.S.-NIS  Summer  Laiiguage 
Teacher  Exchange  Program  should  be  a 
minimum  of  five  weeks  in  duration,  but 
should  not  exceed  a  maximum  of  twelve 
weeks.  It  is  expected  that  the  program 
will  occur  during  the  summer  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Academic  Programs^  Academic 
Exchanges  Division.  European  Branch. 
E/AEE,  Room  246,  U.S.  Information 
Agency,  301  4th  Street  SW., 
Washington.  DC  20547,  telephone  (202) 
619-5341.  fax  (202)  260-7985,  internet 
treed@usia.gov.  to  request  an 


Apphcation  Package,  which  includes 
more  detailed  award  criteria;  all 
application  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  USIA 
Program  Officer  Rhonda  E.  Boris  on  all 
inquiries  and  correspondence. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Academic 
Programs,  Academic  Exchanges 
Division,  European  Branch  or 
submitting  their  proposals.  Once  the 
RFP  deadhne  has  passed,  USL\  officers 
may  not  discuss  this  competition  in  any 
way  with  apphcants  until  after  the 
Bureau  proposal  review  process  has 
been  completed. 

ADDRESSES:  Apphcants  must  follow  all 
instructions  given  in  the  Apphcation 
Package  and  send  the  original  and  nine 
copies  of  the  completed  apphcation  to: 
U.S.  Information  Agency,  Ref.:  E/AEE- 
95-06  Summer  Language  Teacher 
Exchange  Program,  Office  of  Grants 
Management.  E/XE,  Room  336,  301  4th 
Street  SW.,  Washington,  DC  20547. 

SUPPLEMENTARY  INFORMATION: 

Pxirsuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including  but  not 
hmited  to  race,  gender,  religion, 
geographic  location,  sociO'econorhic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Application  . 
Package.  USIA  projects  and  programs 
are  subject  to  the  availabihty  of  funds. 

Overview 

The  U.S.  Information  Agency  offers 
support  for  programs  which  bring 
citizens  from  the  NIS  who  are  EngUsh 
language  instructors  to  the  U.S.,  and 
bring  U.S.  citizens  who  are  language 
instructors  in  one  or  more  of  the 
languages  and  cultures  of  the  following 
eligible  countries:  Armenia, 
Azerbaijan,*  Belarus,  Georgia, 

•  Please  note:  Programs  with  Azerbaijan  are 
subject  to  restrictions  of  Section  907  of  the  Freedom 
Support  Act:  Employees  of  the  Government  of 
Azertwijan  or  any  of  its  instnimenulities  are 
excluded  from  participation  and  ho  U.S.  participant 
overseas  may  work  for  the  Govemment  of 
Azerl>aijan  or  any  of  its  instrumentalities.  In 
addition,  the  Govemment  of  Azerbaijan  and/or  its 
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Kazakhstan,  Kyrgyzstan.  Moldova,  the 
Russian  Federation,  Tajikistan, 
Turkmenistan,  Ukraine,  and  Uzbekistan 
to  the  NIS  for  advanced  language  study 
and  teaching  enhancement.  Grantees 
should  demonstrate  an  effort  to  recruit 
from  all  ehgible  countries  as  feasible. 
Programs  must  be  two-way.  While  it  is 
desirable  to  place  American  teachers  of 
NIS  languages  in  as  many  NIS  countries 
as  possible,  USIA  does  not  require  strict 
reciprocity  of  placements.  However, 
USIA  does  expect  participants  to  be 
placed  as  a  group  or  in  subgroups  at  one 
or  more  locations.  Participants  are 
expected  to  study  and  travel  as  a  group 
or  in  subgroups. 

For  NIS  participants,  the  study 
program  must  focus  on  American 
English.  For  U.S.  participants,  the  study 
program  must  focus  on  NIS  languages 
such  as  Armenian,  Azeri,  Byelorussian, 
Georgian,  Kazakh,  Kyrgyz,  Russian. 
Ukrainian,  Uzbek,  or  other  related 
Altaic,  Slavic,  and  Urahc  languages,  and 
integrate  area  studies  into  course  work 
where  feasible.  Programs  must  provide 
a  professional  development  component 
for  American  and  NIS  language 
instructors.  Programs  in  the  U.S.  are 
expected  to  be  conducted  in  English. 
Programs  in  the  NIS  are  expected  to  be 
conducted  in  the  native  or  instructional 
language  of  the  specific  host  country. 

Applications  should  provide  a 
detailed  description  of  the  type  of 
language  and  teaching  instruction, 
citing  academic  course  work  that 
enhances  the  knowledge  and  skills  of 
the  NIS  and  U.S.  participants.  Courses 
offered  may  include,  but  are  not  limited 
to,  foreign  language  teaching 
methodologies,  techniques,  and 
principles,  skills  building,  materials 
review  and  development,  creative  uses 
of  technology  in  the  foreign  language 
classroom,  American  Enghsh  and  NIS 
languages  for  specific  purposes  (e.g., 
business,  law,  social  sciences), 
techniques  in  testing  and  evaluation, 
and  training  teacher  trainers. 
Applications  should  also  provide  a 
detailed  description  of  area  studies  and 
cultural  components,  and  cite 
opportunities  for  professional 
development  for  the  American  and  NIS 
language  instructors.  All  participants, 
when  they  return  home,  are  expected  to 
share  with  colleagues  and  students  the 
knowledge,  teachuig  techniques,  and 
professional  resources  gained  during  the 
U.S.-NIS  Summer  Language  Teacher 
Exchange  Program. 


instrumentalities  will  have  no  control  in  the  actual 
selection  of  the  participants. 


Guidelines 

Language  Qualifications 

Participants  should  have  sufficient 
fluency  in  the  native  or  instructional 
language  of  the  host  country  to  be  able 
to  pursue  university-level  study. 
Participants  should  be  able  to  converse 
in  the  language  of  the  host  country 
without  the  aid  of  interpreters. 

Institutional  Commitment 
Proposals  must  include 
documentation  of  institutional  support 
for  the  proposed  program  in  the  form  of 
signed  letters  of  endorsement  from  the 
U.S.  and  NIS  partner  institutions' 
directors,  or  in  the  form  of  a  signed 
agreement  between  by  the  same  persons. 
Letters  of  endorsement  must  describe 
each  institution's  or  organization's 
commitment  and  make  specific 
reference  to  the  proposed  program  and 
each  institution's  activities  in  support  of 
that  program.  Documentation  of  support 
from  govemment  ministries  or 
academies  will  be  acceptable  when 
appropriate,  replacing  individual 
documentation  from  each  foreign 
educational  institution  involved. 
Applicants  must  submit  this 
documentation  as  part  of  the  complete 
apphcation;  letters  and  agreements  will 
not  be  accepted  if  sent  separately  to 
USIA.  Applying  institutions  are 
expected  to  make  their  own 
arrangements  with  appropriate  foreign 
institutions. 

Proposal  Narrative 

The  proposal  narrative  describing  the 
program  must  conform  to  the  Guidelines 
dated  June  1994  and  must  include  any 
subgrants  to  be  issued.  The  narrative 
must  also  describe  in  detail  the  abilities 
of  the  participating  organizations  to 
adapt  to  the  changing  exchanges 
environments  in  the  countries  eligible 
for  participation  in  this  program.  The 
proposal  should  also  detail  the  program 
activities  in  each  country,  including  the 
courses  offered,  course  syllabi,  proposed 
reading/materials  hst,  curriculum  vitae 
of  instructors,  and  how  the  courses 
related  to  the  enhancement  of 
participants'  language  and  teaching 
skills.  Proposals  should  describe  host 
sites  and  provide  a  thorough 
justification  for  the  selection  of  the  host 
sites. 

Participant  Selection 

The  proposal  must  include  detailed 
descriptions  of  the  selection  processes 
for  both  American  and  NIS  participants. 
Participants  must  be  citizens  of  the  U.S. 
or  one  of  the  countries  of  the  NIS  and 
must  be  high  school  teachers  or  college- 
level  faculty  currently  involved  in  the 
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instruction  of  the  language  to  be 
studied.  U.S.  and  NIS  participants  must 
be  recruited  nationally.  Priority  will  be 
given  to  proposals  that  demonstrate  the 
widest  geographic  representation  of 
participant  recruitment.  Preference  will 
be  given  to  projects  in  which 
participants  are  recruited  through  open, 
merit-based  competition. 

Orientation/Debriefing  Programs 

Participants  should  be  provided  with 
a  substantive  and  comprehensive 
orientation  to  the  coimtry  of  their  visit. 
Proposals  should  describe  these 
orientation  programs,  including  costs,  in 
detail.  The  Office  of  Academic 
Programs,  Academic  Exchanges 
Division,  European  Branch  strongly 
encourages  applicants  to  develop 
orientation  materials  which  include,  but 
are  not  limited  to.  an  outline  of  the 
exchange  program  with  suggested  goals 
and  objectives,  relevant  background 
information,  and  information  about  U.S. 
institutions  and  individuals  involved  in 
the  exchange.  At  the  conclusion  of  the 
program,  applicants  are  encouraged  to 
organize  an  activity  in  which  the 
participants  meet  to  consider  how  they 
can  best  apply,  upon  return  to  their 
home  countries,  the  knowledge  and 
.skills  gained  during  the  exchange 
program. 

LogJs(/cs 

Applicants  will  be  responsible  for 
most  arrangements  associated  with  this 
exchange  program.  These  include 
organizing  a  coherent  progression  of 
activities,  providing  international  and 
domestic  travel  arrangements  for  all 
participants,  making  lodging  and  local 
transportation  arrangements  for  visitors, 
orienting  and  debriefing  participants, 
preparing  any  necessary  support 
material,  and  working  with  host 
institutions  and  individuals  to  achieve 
maximum  program  effectiveness. 

Visa/Insurance/Tax  Requirements 

Programs  must  comply  with  J  visa 
regulations  and  should  reference  this 
adherence  in  the  proposal  narrative. 
Program  participants  must  carry  the 
requisite  level  of  health  and  accident 
insurance.  Applicants  may  budget  for 
insurance  expenses  and  are  responsible 
for  ensuring  that  participants  have 
adequate  insurance  coverage.  Please 
refer  to  program  specific  guidelines  in 
the  Application  Package  for  further 
details.  Proposals  must  comply  with 
reporting  and  withholding  regulations 
for  federal,  state,  and  local  taxes  as 
applicable.  Applicants  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget  notes. 


Proposed  Budget 

USIA  will  make  one  or  two  project 
awards  to  U.S.  organizations  in  a  wide 
range  of  amounts,  but  combined  awards 
ivill  not  exceed  $240,000,  which 
includes  program  and  administrative 
costs. 

USIA  reserves  the  right  to  reduce, 
revise  or  increase  proposal  budgets  in 
accordance  with  the  needs  of  the 
program.  For  organizations  with  less 
than  four  years  of  experience  in 
international  e.xchange  activities,  grants 
will  be  limited  to  a  maximum  of 
$60,000,  and  proposed  budgets  should 
not  exceed  this  amount. 

All  organizations  must  submit  a 
comprehensive,  all-inclusive  line  item 
budget,  the  details  and  format  of  which 
are  contained  in  the  application  packet. 
The  budget  should  list  separate  sub- 
budgets  for  each  program  component.  . 
phase,  location,  or  activity  in  order  to 
facilitate  USIA  decisions  on  funding. 
The  budget  must  also  list  all  sources  of 
support  for  the  program  in  fiscal  year 
•1995.  including  both  cash  and  in-kind 
contributions. 

Allowable  Costs 

Allowable  costs  for  the  program  may 
include,  but  are  not  limited  to.  the 
following  categories: 

Program  Costs 

—International  travel  (via  American  flag 

carrier); 
— Domestic  travel; 
— Excursionary  travel  and  lodging  for 

cultural  enrichment  (not  to  exceed 

$200  per  participant); 
— Maintenance  and  per  diem; 
— Academic  program  costs  (tuition. 

book  allowance); 
— Travel  and  partial  maintenance  costs 

for  supervisors  or  resident  directors. 

for  no  more  than  one  program 

supervisor  per  twenty  participants; 
— Orientation  costs  (speaker  honoraria 

are  not  to  exceed  $150  per  day  per 

speaker); 
— Cultural  enrichment  expenses 

(admissions,  tickets,  etc.;  limited  to 

$150  per  participant); 
— Medical  insurance  for  participants 

(participants  are  covered  by  the 

Agency's  self-insurance  policy  when 

USIA  is  funding  over  fifty  per  cent  of 

the  total  cost  of  the  project);  and 
— Taxes  and  visa  fees. 

Administrative  Costs 

(Not  to  exceed  20%  of  the  requested 
budget.) 

— Salaries  and  benefits; 
— Communications  (e.g..  fax,  telephone. 

e-mail,  postage); 
— Office  supplies; 


— Administration  of  tax  withholding 
and  reporting  as  required  by  Federal. 
State  and  local  authorities  and  in 
accordance  with  relevant  tax  treaties; 

—Other  direct  costs;  and 

— Indirect  costs. 

'Please  Note:  It  is  required  that  requested 
administrative  funds,  including  indirect 
costs,  not  exceed  20  percent  of  the  total 
amount  requested  from  USIA:  administrative 
expenses  should  be  cost-shared.  (See  the 
uccompanying  guidelines  for  complete  cosi- 
sharing  and  auditing  requirements.) 

REVIEW  PROCESS:  USIA  will 
acknowledge  receipt  of  all  proposals 
and  v\-ill  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein  and  in  the 
application  package,  including  the 
Guidelines  for  Preparing  Proposals. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  budget  and  contracts 
offices,  as  well  as  the  USIA  Office  of 
NIS  and  East  European  Affairs. 
Proposals  may  also  be  reviewed  by  the 
Agency's  Office  of  General  Counsel  or 
by  other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  grant  assistance  resides 
with  USIA's  grants  officer. 
REVIEW  criteria:  Technically  eligible 
appUcations  will  be  competitively 
reviewed  according  to  the  following 
criteria:  • 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  academic  rigor 
and  excellence,  thorough  conception  of 
project,  demonstration  of  meeting 
participants'  needs,  contributions  to 
understanding  the  partner  country, 
proposed  follow-up,  and  qualifications 
of  program  staff  and  participants. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  pljm  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overxiew 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information,  and 
the  establishment  of  long-term 
institutional  and  individual  linkages. 

5.  Value  of  U.S.-partner  country 
relations:  Proposed  program  should 
receive  positive  assessments  by  USIA's 


geographic  area  desk  and  overseas 
officers  of  program  need.potential 
impact,  and  significance  of  the  project 
with  the  partner  coimtry  (ies). 

6.  Institutional  capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  record/ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirement  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  activities:  Proposals 
should  provide  a  plan  for  continued 
follow-oti  activity  (without  USIA 
support;  Ahich  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Program  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  which  ever  is 
less  frequent. 

10.  Cost  effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cosf-sharing;  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as         . 
institutional  direct  funding 
contributions. 

12.  Support  of  diversity:  Proposals 
should  demonstrate  the  applicant's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  account)  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  their  organization  and  their 
organization  and  their  activities. 
Preference  will  be  given  to  proposals 
that  demonstrate  efforts  to  include 
participants  from  diverse  regions,  and  of 
different  socio-economic  and  ethnic 
backgrounds,  to  the  extent  feasible  for 
the  applicant  institutions. 


Preference  Factor 

Preference  will  be  given  to  proposals 
that: 

1.  Demonstrate  the  widest  geographic 
representation  through  participant 
recruitment; 

2.  Include  an  area  studies  component; 

3.  Include  a  thorough  orientation 
component  for  all  participants; 

4.  Provide  for  an  approximately  equal 
number  of  American  and  NIS 
participants;  and 

5.  Recruit  participants  through  open, 
merit-based  competition. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  bv 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  this  request  for  proposals  does  not 
constitute  an  award  commitment  on  the 
part  of  the  govermnent.  The  needs  of  the 
program  may  require  the  award  to  be 
reduced,  revised,  or  increased.  Final 
awards  cannot  be  made  until  funds  have 
been  fully  appropriated  by  Congress, 
allocated  and  committed  through 
internal  USIA  procedures. 

Notification 

All  applicants  will  be  notified  in 
writing  of  the  results  of  the  review 
process  on  or  about  December  1,  1994. 
Awards  made  will  be  subject  to  periodic 
reporting  and  evaluation  requirements. 

Dated:  September  12.  1994. 
John  P.  Loiello, 

-Associate  Director.  Educational  and  Cultural 

Affairs.  - 

|FR  Doc.  94-22872  Filed  9-14-94;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1 974;  Amendment  of 
System  Notice 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA)  is 
considering  adding  two  new  routine 
uses  to,  and  is  amending  other  parts  of, 
a  system  or  records  entitled  Current  and 
Former  Accredited  Representative, 
Claims  Agent,  and  Representative  and 
Claims  Agent  Applicant  and  Rejected 
Applicant  Records— VA  (01VA022)  as 
set  forth  in  the  Federal  Register 
40FR38095  (8/26/75)  and  revised  in 
47FR1460  (1/13/82)  and  54FR30969  (7/ 
25/89).  VA  is  amending  the  system  by 


revising  the  System  Name  and  the 
paragraphs  for  System  Location, 
Categories  of  Individuals  Covered  by  the 
System,  Categories  of  Records  in  the 
System.  Authority  for  Maintenance  of 
the  System,  Routine  Uses  of  Records 
Maintained  in  the  System,  Including 
Categories  of  Users  and  the  Purposes  of 
Such  Uses,  and  Pohcies  and  Practices 
for  Storing,  Retrieving,  Accessing, 
Retaining,  and  Disposing  of  Records  in 
the  System,  including  Storage, 
Retrievability  and  Safeguards. 

VA  has  decided,  as  a  matter  of  poUcy. 
to  authorize  those  individuals  approved 
by  VA'to  represent  claimants  for  V.^ 
benefits  under  38  CFR  14.626-.635  to 
have  remote,  on-line  access  to  the 
automated  Veterans  Benefits 
Administration  (VBA)  claim  records  of 
those  individuals  whom  they  represent 
In  order  to  implement  this  policy,  VA 
has  published  a  notice  of  proposed 
rulemaking  (59  FR  37008  (7-20-94))  to 
add  sections  38  CFR  14.640  through 
14.643. 

In  the  course  of  providing  expanded 
remote  access  to  accredited 
representatives  of  veterans  service 
organizations,  claims  agents  and 
attorneys  approved  to  represent  veterans 
under  38  CFR  14.629  and  persons 
recognized  pursuant  to  38  CFR  14.630, 
VA  will  have  to  maintain  certain 
information  about  these  individuals. 
The  following  discussion  explains  the 
various  types  of  information  which  the 
Department  will  create  as  part  of  the 
expanded  remote  access  program,  where 
and  how  it  will  be  maintained,  and  the 
security  for  it. 

Each  individual  approved  for 
expanded  read-only  remote  access  to 
automated  veterans  claim  records  will 
receive  several  access  codes  from  the 
VBA  Central  Office  Security  Officer. 
(Later  this  responsibihty  will  be 
transferred  to  the  VBA  Regional  OfHce 
of  jurisdiction  for  the  first  claims  folder 
to  which  access  is  sought.) 

The  VBA  Central  Office  Security 
Officer  will  obtain  these  various  codes 
from  the  following  sources  and  provide 
them  to  each  person  granted  access.  The 
Security  Officer  will  not  retain  a  copy 
of  this  information.  Each  representative, 
claims  agent  or  attorney  will  be  issued 
a  user  identification  code  and  personal 
password  for  the  Department's 
computerized  electronic 
communications  system,  IDCU 
(Integrated  Data  Communications 
Utility),  by  the  security  office 
responsible  for  IDCU  in  Martinsburg. 
West  Virginia,  which  will  retain  records 
of  these  codes  in  automated  form.  Only 
security  personnel  at  Martinsburg  mav 
access  these  codes. 
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When  the  individual  uses  these  codes 
to  access  IDCU,  he  or  she  will  be  routed 
automatically  to  the  migration  gateway 
to  VBA's  automated  Benefits  DeUvery 
Network  (BDN);  access  to  any  other 
IDCU  activity  will  not  be  possible.  At 
the  migration  gateway  to  the  BDN,  the 
individual  will  use  a  "login" 
identification  code,  and  a  personal 
password  to  obtain  access  to  the  BDN. 

Initially,  the  VBA  Central  Office 
Security  Officer  will  issue  the  migration 
gateway  access  codes  in  response  to 
requests  for  remote  access.  These  codes 
will  be  stored  in  automated  form  in 
Central  Office.  At  some  point,  the 
Security  Officer  for  the  local  VBA 
Regional  Office  of  jurisdiction  for  the 
first  claim  to  which  access  is  sought  will 
assume  these  responsibiUties  to  issue 
and  store  the  migration  gateway  codes. 
Tfiat  Regional  Office  will  retain  the 
"login"  identification  code  in 
automated  form.  The  security  officer  of 
the  Regional  Office  of  jurisdiction, 
security  personnel  at  the  VBA 
automated  Benefits  Delivery  Center 
(BDC)  in  Hines.  Ufinois,  and  the  VBA 
Central  Office  Security  Officer  will  be 
the  only  agency  personnel  who  may 
access  the  "login"  identification  codes. 
An  individual's  personal  password  will 
remain  in  the  computer  system,  but  no 
one.  including  system  security  officers 
or  system  managers,  may  access  it.  If  a 
person  forgets  bis  or  her  migration 
gateway  personal  password,  the 
individual  will  have  to  obtain  a  new 
one. 

After  passing  through  the  migration 
gateway,  the  individual  must  then  use  a 
BDN  password,  also  issued  by  the 
Regional  Office  Security  Officer,  to 
access  the  BDN.  The  BDN  password 
obtains  access  to  records  concerning 
individuals  in  one  of  five  geographical 
sections  of  the  country.  One  individual 
will  be  given  access  to  more  than  one 
geographical  region  when  clients  are 
located  in  different  areas  of  the  United 
States. 

Each  IDCU  user  identification  code 
and  personal  password,  migration 
gateway  "login"  identification  code  and 
personal  password,  and  BDN  passwords 
will  be  unique  for  each  individual. 
.  To  ensure  the  security  of  the  various 
systems.  Benefits  Delivery  Centers  in 
Hines,  Illinois,  and  Philadelphia, 
Pennsylvania,  will  monitor  daily  the  use 
of  BDN  passwords,  and  will  issue  a 
daily  report  in  hard  copy  to  each 
Regional  Office  of  any  apparent  security 
violations  associated  with  any  BDN 
password  issued  for  whom  it  has 
oversight  responsibility.  The  BDCs  will 
retain  this  daily  security  log  in 
automated  form  for  thirty  days;  only 
VBA  personnel  located  at  the  Hines  and 


Philadelphia  BDC's  who  are  cleared  for 
access  to  the  daily  security  violation 
logs  may  access  this  automated 
information. 

The  daily  security  violation  log  will 
hst  the  identifying  assignment  code  for 
the  individual  (not  the  individual's  BDN 
password],  and  the  particular  violation 
code(s)  associated  with  that  person's 
password  for  that  day.  Each  Regional 
Office  is  to  retain  the  daily  logs  for  six 
months.  Only  the  Regional  Office 
Security  Officer  will  have  access  to  the 
daily  security  violation  logs  until  such 
time  as  it  is  determined  that  further 
investigation  majj  be  needed.  At  that 
point,  the  appropriate  VA  employees 
may  receive  the  logs  as  necessary  to 
conduct  any  oversight  or  investigation. 
VA  will  maintain  security  profiles  on 
each  individual  granted  remote  access 
privileges.  The  data  bases  for  the 
security  profiles  will  be  maintained  in 
Hines,  Illinois,  and  Philadelphia, 
Pennsylvania.  The  security  profile  on 
each  individual  will  contain  the 
following  information  in  automated 
form:  the  individual's  name,  the 
individual's  BDN  passwords;  the 
individual's  assignment  code,  the  code 
identifying  their  status,  such  as  whether 
they  are  operating  under  a  power  of 
attorney  or  as  a  service  organization 
representative;  whether  they  have  been 
granted  the  ability  to  read  a  veteran 
client's  diagnostic  codes,  their  level  of 
access  to  sensitive  records,  if  a  veteran, 
their  claims  file  number,  and  a  listing  of 
the  read-only  access  commands  they 
may  utilize.  The  security  profile  on  an 
individual  may  be  retrieved  only  by  the 
security  personnel  at  Hines  and 
Philadelphia,  the  VBA  Central  Office 
Security  Officer  and  the  Regional  Office 
Security  Officer  for  the  Regional  Office 
of  jurisdiction  for  the  first  claim  for 
which  the  individual  was  granted 
remote  access  to  the  veteran's 
automated  benefits  records. 

If  VA  determines  that  an  individual's 
access  privileges  should  be  suspended 
or  revoked  generally,  records,  including 
possibly  copies  of  the  records 
mentioned  above,  will  be  gathered  in  an 
evidence  file  which  will  be  retained  in 
the  Regional  Office  and  in  the  Office  of 
General  Counsel,  both  in  the  field  and 
in  Central  Office. 

As  a  result  of  the  above  actions,  we 
are  changing  the  System  name  to  reflect 
that  records  in  the  altered  system  will 
be  kept  on  attorneys  also  because  of  the 
need  to  retain  records  concerning  their 
exercise  of  remote  access  privileges. 

We  are  adding  to  the  System  Location 
paragraph  of  01 VA022  the  locations  at 
which  new  records  in  the  system  will  be 
maintained.  Records  concerning  the 
authorization  of  individuals  to  access 


automated  veterans  claim  records  from 
remote  location%will  be  maintained  in 
the  locations  discussed  above. 

We  are  adding  two  new  categories  of 
individuals  to  the  paragraph  concerning 
individuals  covered  by  the  system.  The 
first  category  is  attorneys  who  have 
applied  for,  currently  hold,  or 
previously  have  held  the  privilege  of 
remote  access  to  VBA  automated  claim 
records.  We  are  also  expanding  the 
existing  category  of  accredited 
representatives  to  include  county 
veterans'  service  officers  recommended 
by  a  recognized  state  organization 
because  VA  recently  recognized  the 
national  organization  of  these  officials 
under  14  CFR  §  14.628  for  purposes  of 
representation  of  individuals  on  claims 
for  title  38  benefits. 

We  are  adding  a  new  category  of 
records  to  be  maintained  in  the  system 
to  the  paragraph  concerning  the 
categories  of  records  in  the  system.  This 
information  will  include  information 
and  correspondence  relating  to  the 
application  for.  evaluation  of  and  grant 
or  denial  of  a  request  for  remote  access 
privileges,  as  well  as  information 
concerning  the  individual's  use  of 
remote  access  privileges  and 
information  concerning  any 
determination  whether  to  suspend  or 
revoke  an  individual's  remote  access 
privileges. 

Because  Congress  enacted  legislation 
renumbering  the  sections  of  title  38, 
United  States  Code,  we  are  revising  the 
paragraph  containing  the  authority  for 
maintenance  of  the  system  to  reflect  the 
renumliering. 

We  propose  to  add  two  new  routine 
uses  to  the  paragraph  of  01 VA022  which 
sets  forth  the  routine  uses  for  records 
maintained  in  the  system.  The 
regulations  governing  the  remote  access 
activity  provide  that  VA  will  release 
information  about  individuals  who  have 
access  privileges  in  two  circumstances 
for  which  routine  uses  do  not  currently 
exist.  Consequently,  VA  is  adding  the 
following  two  new  routine  uses  as  part  , 
of  the  implementation  of  the  remote 
access  regulations. 

First,  if  VA  is  considering  whether  to 
deny  or  suspend  or  revoke  ah 
individual's  access  privileges  generally r 
VA  may  then  notify  the  representative's 
employer  or  any  recognized  service 
organiMtion  with  which  such  a 
representative  is  affiliated.  Second,  if 
the  representative  is  licensed  by  a 
governmental  entity,  such  as  a  state  bar 
association,  VA  will  report  the  conduct 
of  the  representative  to  that  entity  after 
revocation  of  access  privileges  if  VA 
concludes  that  the  conduct  which  was 
the  basis  for  revocation  of  access 
privileges  merits  reporting. 


Roth  routine  uses  satisfy  the 
compatibility  requirement  of  subsection 
(a)(7)  of  the  Privacy  Act.  VA  will  gather 
this  information  for  the  purposes  of 
determining  whether  it  should  grant, 
deny,  suspend  or  revoke  an  individual's 
remote  access  privileges  to  claimants' 
automated  claim  records  generally,  as 
well  as  ensuring  the  individual's 
continued  compliance  with  the  agency's 
requirements  for  exercise  of  the  remote 
access  privileges.  This  information 
concerns  the  qualifications  and  conduct 
of  the  individual,  ihat  is,  the 
appropriateness  of  the  individual  to 
have  remote  access  privileges  to 
represent  beneficiaries  and  claimants. 
State  licensing  entities,  such  as  bar 
associations,  routinely  monitor  and 
enforce  the  individual  member's 
compliance  with  rules  of  conduct  which 
are  intended,  at  least  in  part,  to  protect 
the  public.  Additionally,  under  the  rules 
of  these  organizations,  these  persons 
normally  have  a  responsibility  to  protect 
and  preserve  the  confidentiality  of 
information  concerning  their  clients. 

VA's  proposed  routine  use 
authorizing  disclosures  to  State 
licensing  entities  would  allow  VA  to 
provide  those  state  licensing  entities 
with  information  which  is  relevant  to 
their  enforcement  activities  concerning 
comphance  with  those  rules.  VA 
gathered  the  information,  at  least  in 
part,  to  help  ensure  the  confidentiahty 
of  the  VA's  information  on  people  who 
are,  in  essence,  the  clients  of  the 
individuals  who  are  hcensed  by  the 
state  governmental  entities.  The 
purposes  are  sufficiently  similar  that  the 
disclosure  satisfies  the  compatibility 
requirement  of  subsection  (a)(7)  of  the 
Privacy  Act., 

Veterans  ser\'ice  organizations  and 
other  entities  represent  veterans  on 
claims  matters.  To  do  so  effectively, 
they  must  have  access  to  the 
confidential  claims  records  of  those 
veterans.  Part  of  their  acceptance  within 
the  community  they  serve  is  a 
confidence  on  the  pubhc's  part  that  they 
and  their  accredited  representatives  and 
employees  will  zealously  protect  the 
pri  vacy-of  their  clients.  If  veterans 
perceive  that  the  confidentiahty  of  their 
records  will  not  be  honored,  it  will  limit 
the  effectiveness  of  these  organizations 
in  representing  their  clients.  Thus,  in 
order  to  effectively  represent  veterans, 
they  are  concerned  about  ensuring  that 
individuals  whom  they" use  to  conduct 
their  representational  activities  act  in  a 
manner  consistent  with  the 
organization's  goal  of  preserving  the 
confidentiality  of  their  cfients'  claim 
records. 

As  we  stated  in  regard  to  the  routine 
use  authorizing  disclosure  of  records  to 
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state  licensing  entities,  VA  gathered  the 
information  about  remote  access  users, 
at  least  in  part,  to  help  ensure  the 
confidentiahty  of  the  VA's  information 
on  it  claimants  who  are,  in  essence,  the 
chents  of  the  organization  which  uses 
the  individual  representatives  and 
claims  agents  to  prosecute  the  veterans 
claims.  The  purposes  are  sufficiently 
similar  that  the  disclosure  satisfies  the 
compatibility  requirement  of  subsection 
(a)(7)  of  the  Privacy  Act. 

VA  has  determined  that  release  of 
information  under  the  circumstances 
described  above  is  a  necessary  and 
proper  use  of  information  in  this  system 
of  records  and  that  the  sppofic  routine 
uses  proposed  for  the  transfer  of  this 
information  is  appropriate. 

An  altered  system  of  records  report 
and  a  copy  of  the  revised  system  notice 
have  been  sent  to  the  House  of 
Representatives  Committee  on 
Government  Operations,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  as  required  by  5  U.S-C. 
552a(r)  and  guidelines  issued  by  OMB 
(59  FR  37906,  37916-18  (7-25-94)). 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  new  routine 
use  in  this  system  of  records  to  the 
Secretary,  Department  of  Veterans 
Affairs  (271A),  810  Vermont  Avenue 
NW.,  Washington.  DC  20420.  All 
relevant  material  received  before  [date 
thirty  days  after  date  of  publication]  will 
be  considered.  All  written  comments 
received  will  be  available  for  public 
inspection  at  the  above  address  only 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
hohdays,  until  October  25, 1994. 

If  no  public  comment  is  received 
during  the  30  day  review  period 
allowed  for  pubhc  comment  or  unless 
otherwise  published  in  the  Federal 
Register  by  VA,  the  routine  uses 
included  herein  are  effective  October 
17,  1994  or  40  days  after  the  notice  was 
approved,  whichever  is  latest.  Other 
changes  to  the  system  of  records  notice 
"contained  herein  are  effective  upon 
publication. 

Approved:  September  1.  1994. 
lesse  Brown, 

Secretary  of  Velemns  Affairs. 

Notice  of  Amendment  to  System  of 
Records 

The  system  of  records  identifies  as 
01VAO22.  "Current  and  Former 
Accredited  Representative,  Claims 
Agent,  and  Representative  and  Claims 
Agent  Apphcant  and  Rejected  Applicaiit 
Records— VA,"  as  set  forth  in  Federal 
Register  publication.  "Privacy  Act 


Issuances."  1991  Compilation.  Volume 
II,  pages  919-20,  is  amended  by  adding 
the  information  and  revising  the  entries 
as  shown  below: 

01VA022 

System  Name 

Current  and  Former  Accredited 
Representative,  Claims  Agent, 
Representative  and  Claims  Agent 
Applicant  and  Rejected  Applicant  and 
Attorney  Records — VA. 

System  Location 

Records  are  maintained  in  the  OfficH 
of  General  Counsel  (022),  and  in  the 
Veterans  Benefits  Administration 
(213C),  Department  of  Veterans  Affairs 
Central  Office.  Washington.  DC  20420. 
Records  will  also  be  maintained  in  the 
District  Counsel  Offices,  and  the 
security  offices  of  the  following 
components  of  the  Veterans  Benefits 
Administration:  Regional  Offices,  and 
the  Hines,  lUinois  and  Philadelphia. 
Pennsylvania  automated  benefits 
records  centers.  Records  also  will  be 
maintained  in  the  Computer  security 
office  for  the  Integrated  Data 
Communications, Utility  at  the 
Department  of  Veterans  Affairs  Medic  a) 
Center  in  Martinsburg.  West  Virginia' 
Address  locations  are  listed  in  VA 
Appendix  I  as  set  forth  in  the  Federal 
Register  publication,  "Privacy  Act 
Issuances,"  1991  Compilation,  Volum<» 
II,  pp.  989-994. 

Categories  of  Individuals  Covered  bv  the 
System 

*  *  *  (1)  Individuals  recommended 
by  a  recognized  organization  and 
accredited  or  previously  accredited  bv 
VA  to  represent  claimants  for  benefits; 
(2)  claims  agents  (not  attorneys) 
independent  of  a  service  organization 
who  have  applied  for.  and/or  accredited 
or  previously  accredited  by  VA  to 
represent  claimants  for  benefits;  (3) 
individuals  whose  names  have  been 
submitted  to  VA  by  service 
organizations  for  accreditation  or  who 
ha\e  applied  to  VA  to  become  claims 
agents;  and  (4)  attorneys  who  have 
applied  for,  currently  hold,  or 
previously  held  the  privilege  of  remote 
access  to  Veterans  Benefits 
Administration  automated  claims 
records. 

Categories  of  Records  in  the  System 

*.  *  *  (8)  investigative  reports, 
correspondence  and  other  information 
concerning  the  fitness  of  a  prospective, 
present,  or  former  claims  agent, 
accredited  representative  or  attorney;  (9) 
documents,  decisions,  correspondence 
and  other  information  relating  to  or 
including  the  granting,  denial. 
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suspension  or  termination  of 
accreditation  of  representatives  or 
claims  agents;  (10)  information 
concerning  an  individuals'  exercise  of 
remote  access  privileges  to  the  Veterans 
Benefits  Administration  automated 
claim  records,  including  identification 
codes  and  codes  used  to  access  various 
VA  automated  communications  systems 
and  records  systems,  as  well  as  security 
profiles  and  possible  security  violations: 
and  (11)  information,  documents, 
correspondence,  and  decisions  relating 
•to  the  application  for,  and  the  grant, 
denial,  suspension,  or  revocation  of  an 
individual's  privilege  of  remote  access 
to  Veterans  Benefits  Administration 
automated  claim  records. 

Authority  for  Maintenance  of  the 
System 

Title  38,  United  States  Code,  Sections 
501(a),  5902  and  5904. 

Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purpose  of  Such  Uses 

•        •        *        •        • 

10.  The  name  and  address  of  an 
.accredited  representative,  claims  agent 
or  attorney  and  any  information 
concerning  such  individual  relating  to  a 
suspension,  revocation,  or  potential 
suspension  or  revocation  of  that 
individual's  privilege  of  remote  access 
to  Veterans  Benefits  Administration 
automated  claim  records,  may  be 
disclosed  to  any  recognized  service 
organization  with  which  the  accredited 
representative  is  affiliated,  and  to  any 


entity  employing  the  individual  lo 
represent  veterans  on  claims  for 
veterans  benefits. 

11.  The  name  and  address  of  a  former 
accredited  representative,  claims  agent 
or  attorney,  and  any  information 
concerning  such  individual,  except  a 
veteran's  name  and  home  address, 
which  is  relevant  to  a  revocation  of 
remote  access  privileges  to  Veterans 
Benefits  Administration  automated 
claim  records  may  be  disclosed  to  aa 
appropriate  governmental  licensing 
organization  where  VA  determines  that 
the  individual's  conduct  which  resulted 
in  revocation  merits  reporting. 
***** 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System 

Storage 

*  *  *  Identification  codes  and  codes 
used  to  access  various  VA  automated 
communications  systems  and  records 
systems,  as  well  as  security  profiles  and 
possible  security  violations,  are 
maintained  on  magnetic  media  in  a 
secure  environment  within  VA 
workspaces.  Hard  copies  are  maintained 
in  locked  containers. 

*        *        •*        •    "  *;      . 

Retrievability 

•  *   *  hiformation  concerning 
possible  security  violations  associated 
with  exercise  or  remote  access 
privileges  is  retrieved  by  individual 
assignment  numbers.  Information 


concerning  individual  security  profiles 
and  codes  assigned  to  an  individual  for 
that  person  to  obtain  access  to  various 
computer  systems  is  retrieved  by  the 
individual's  assignment  number. 

•  •      '  •        *        *  - 

Safeguards 

3.  Access  to  automated  records 
concerning  identification  codes  and 
codes  used  to  access  various  VA 
automated  communications  systems  and 
records  systems,  as  well  as  security 
profiles  and  possible  security  violations 
is  limited  to  designated  automated 
systems  security  personnel  who  need  to 
know  the  information  in  order  to 
maintain  and  monitor  the  security  of  the 
VA's  automated  communications  and 
veterans'  claim  records  systems.  Access 
to  these  records  in  automated  form  is 
controlled  hy  individually  unique 
passwords/codes.  Agency  personnel 
may  have  access  to  the  information  on 

a  need  to  know  basis  when  necessary  to 
advise  agency  security  personnel  or  for 
use  to  suspend  or  revoke  access 
privileges  or  to  make  disclosures 
authorized  by  a  routine  use. 

4.  Access  to  VA  facilities  where 
identification  codes,  passwords, 
security  profiles  and  possible  security 
violations  are  maintained  is  controlled 
at  all  hours  by  the  Federal  Protective 
Service,  VA  or  other  security  personnel 
and  security  access  control  devices. 

*  *        »        *        •     . 

(FR  Doc.  94-22797  Filed  9-14-94;  8:45  am) 
BlUmG  CODE  S320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

"FEDERAL  REGISTER"  NUMBER:  94-22377. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Wednesday,  September  14. 1994  at 
10:00  a.m.  meeting  open  to  the  public. 

THE  FOLLOWING  ITEM  WAS  ADDED  TO  THE 
AGENDA:  NVRA  Mail  Voter  Registration 
Application  and  General  Instructions. 

DATE  AND  TIME:  Tuesday,  September  20. 
1994  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public.  '  " 

ITEM&TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C 
§  437g,  §  438(b),  and  Title  26,  U.S.C 

Matters  conccming  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  September  22. 
1994  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington. 
D.C.  (Ninth-Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes, 
Advisory  Opinions: 

AOR  1994-26 
Scott  Douglas  Cunningham,  House 
Candidate,  22nd  CD.  of  Texas 
AOR  1994-27 
Karen  A.  McCarthy,  Chairman,  on  behalf  of 
Consumers  Power  Company  Employees 
for  Better  Government  PAC 
Regulations — Public  Financing  of 
Presidential  Primary  &  General  Election 
Candidates:  Notice  of  Proposed  Rulemaking 
(Continued  from  September  14, 1994) 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer.  Telephone: 
(202) 219-4155. 
Deiores  Hardy, 

Administrative  Assistant. 

IFR  Doc.  94-23026  Filed  9-13-94;  2:51  pm) 

BtLLING  COO€  671S-01-M 


FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 

F.C.S.C.  Meeting  Notice  No.  12-19 

Announcement  in  RegcU-d  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 


Date  and  time 

Subject  matter 

Thurs.,  Sept.  22, 

Oral  Hearings  on  objec- 

1994 at: 

tions  to  Proposed  De- 

- 

cisions  issued  on 

" 

claims  against  Iran: 

9:30  a.m 

IR-03  34— Richard 

_ 

C  Wilson,  Jr. 

10:00  am. 

lR-2658— Walter  A. 

Youri. 

10:30  a.m 

IR-2683— Dara 

Zargar,  Lina 

Zargar  Samimy. 

11:00  a.m 

IR-2123— 

ODSIRAN  Mete- 

orological Sys- 

tems, Inc. 

11:30  a.m 

IR-0386— Infl 

School  Services. 

2:00- 

lR-0365— Estate  of 
Townsend 

Khatchi. 

2:30  p.m 

IR-2235— Sidnev 

A.  McCard. 

3:00  p.m 

IR-0888— Alexan- 

der Lavian. 

3:30  p.m 

IR-1230— Hardill 

Int'l.  Inc. 

4:00  p.m 

IR-0682— Lillian  J. 

Casev,  et  al. 

4:30  p.m 

IR-2526— Judson  C 

Watkins. 

5:00  p.m 

IR-3146— Bahman 

Maalizadeh. 

Fri.,  Sept.  23. 

Oral  Hearings  contin- 

1994 at: 

ued: 

9:30  a.m 

IR-2367— Lewis  F. 

Clark. 

10:30  a.m 

Consideration  of  Pro- 

posed Decisions  on 

claims  against  Iran,  a 

claim  for  prisoner-of- 

war  compensation 

under  the  War  Claims 

Act  of  1948,  and 

hearings  on  the 

record  on  objections 

to  Proposed  Decisions 

in  the  following 

claims  against  Iran: 

Claim  No. 

Claimant 

Date  and  time  Subject  matter 

IR-2660 ABS  Worldwide  Tech- 
nical Services. 

IR-0988  AHA  Finance  Corpora- 
tion. 

IR-1327  Helen  E  Aram. 

IR-3184  Carol  A.  Bamdad. 

IR-0798  Yvette  Boone. 

IR-1147  Homer  Charlton,  Jr 

IR-1630  Patricia  W.  Clark. 

IR-0902  Charles  R.  Crawford. 

IR-0545  Lucille  Y.  CrisweU. 

IR-0776  David  N.  Crowell. 

IR-1029  Sharon  Fritts  Drew. 

IR-0290 Helen  B.  Ebert. 

IR-0906  J.T.  Evans. 

IR-2842  Lowell  G.  Felitz. 

IR-2798  Estate  of  James  R. 

Gohagan,  Dec'd. 

lR-1317  •    Clifford  F.  Gurney. 

IR-0782  Hathaway  Systems  Cor- 
poration. 

IR-1094  Amir  Houshang 

Hemmat. 

IR-1127  J.D.  Smith  Inter-Ocean. 

Inc. 

IR-2692  Jules  Keller. 

IR-0894 Kings  Point  Challenge. 

Inc. 

IR-1143  Estate  of  Beunus 

Kinney,  Dec'd. 

IR-0449  , James  Konvha. 

IR-1197  William  H.' Matthews. 

IR-2472  James  R.  Mondi. 

IR-0088  Estate  of  Carl  F.  Morris, 

Deed. 

IR-1773  Charles  Paravella. 

IR-1179  Philco  International  Co. 

lR-2544  Port  Authority  of  NY 

and  NJ. 

IR-2754  Rockwell  International 

Corporation. 

IR-0215  Mary  Ellen  Schneider 

IR-2706  Asad  U.  Sharza. 

IR-0205  William  R.  Spencer 

IR-2131   Frank  E.  Stergar.  Jr. 

IR-0585  Dean  D.  Taleghany. 

IR-0586  Jeffrey  J.  Taleghany. 

IR-0552  , Paul  C  Tourtellot. 

IR-2473  University  of  Chicago. 

IR-1466 University  of  Minnesota 

Hospitals. 

IR-0890  University  of  Penn- 
sylvania. 

IR-3029  Theodore  Warda. 

IR-2801 John  Weidenbach. 

IR-2659 Johanna  O.  Hirsch 

Yeganeh. 
IR-19r7  R.H.  Yopp. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission.  600  E 
Street,  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
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intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer. 
Foreign  Claims  Settlement  Commission. 
600  E  Street.  NW..  Room  6029. 
Washington.  DC  20579.  Telephone: 
(202) 616-6988 

Dated  at  Washington.  DC  on  September  n. 
t994. 
leanette  Mattlwws. 

Administrative  Assistant. 

IFR  Doc  94-23043  Filed  9-13;  3:26  piiil 

BILUNG  COOE  4410-Ot-P-M 

NATIONAL  COUNCIL  ON  DISABILITY 
Quarterly  Meeting 

SUMMARY:  This  notice  sets  forth  tlu; 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability.  Notice 
of  this  meeting  is  required  under 
Section  522b  of  the  Government  in  the 
Sunshine  Act.  (P.L.  94-409). 
dates:  November  1-1. 1994.  9:00  a.m.  to 
3:00  p.m. 

LOCATION:  JW  Marriott  H()t«'l.  1331 
Pennsvlvania  Avenue.  Washington.  DC 
20004'.  (202)  393-2000. 
FOR  INFORMATION  CONTACT:  Mark  S. 
Quigley.  Public  Affairs  Specialist. 
National  Council  on  Disability.  1331  F 
Street.  NW.  Suite  1050.  Washington.  DC 
20004-1107.  Telephone:  (202)  272- 
2004.  (202)  272-2074  (TT). 

The  National  Council  on  Disability  is 
an  independent  federal  agency  led  by  1 5 
members  appointed  by  the  President  of 
the  linited  States  and  confirmed  by  the 
U.S.  Senate.  The  overall  purpose  of  the 
National  Council  is  to  promote  policies, 
programs,  practices,  and  procedures  that 
guarantee  equal  opportunity  for  all 
people  with  disabilities,  regardless  of 
the  nature  of  severity  of  the  disability; 
and  to  empower  people  with  disabilities 
to  achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  National  Council  on 
Disabihtv  by  October  14.  1994. 


The  quarterly  meeting  of  the  National 
Council  shall  be  open  to  the  public  and 
conducted  in  a  smoke-free  atmosphere. 
In  addition,  those  attending  should  be 
mindful  that  the  use  of  aromatic 
fragrances  might  affect  people  with 
environmental  and  chemical 
sensitivities. 
AGENDA:  The  proposed  agenda  includes: 

Report  from  the  Chairperson  and  the 

E.\ef:utive  Director 
Committee  Meetings  and  Commits*  Reports 
Unfinished  Business 
New  Business 
Announcements 
Adjournment 

Records  shall  be  kept  of  all  National 
CfHincil  procoudings  and  shall  be 
available  after  the  meeting  for  pubbc 
inspection  at  the  National  Council  on 
Disability. 

Signed  in  \V,ishinglon,  DC  on  September 
12.  1994. 

Edward  P.  Burke. 
Acting  Exvciitive  Director. 
IFR  Dot:.  94-22966  Filed  9-13-f»4:  8:45  ami 

BILLING  COOE  6820-BS-M 

OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Board  of  Directors  Meeting 

TIME  AND  DATE:  Tuesday.  September  27. 
1994.  1:00  P.M.  (OPEN  Portion).  1:30 
P.M.  (CLOSED  Portion) 
PLACE:  Offices  of  the  Corporation. 
Twelfth  Floor  Board  Room.  1100  N(!w 
York  Avenue.  N.W..  Washington.  D.C 
STATUS:  Meeting  OPEN  to  the  Public 
from  1:00  P.M.  to  1:30  P.M.  Closed 
portion  will  commence  at  1:30  P.M." 
(approx.). 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report 

2.  Approval  of  6/21/94  Minutes  (Open 
Portion) 

3.  Meeting  schedule  through  March  1995 

FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  Public  1:30  P.M.) 

I.  Pro(x>.sed  ¥\'  1996  Budget  Request 


2.  Insurance  and  Finance  Project  in  Turkey 

3.  Insurance  Project  in  Malaysia 

4.  Finance  Project  in  Philippines 

5.  Insurance  and  Finance  Project  in  Kuwait 

6.  Finance  Project  in  Brazil 

7.  Finance  Project  in  Argentina 

8.  Insurance  Project  in  Venezuela 

9.  Finance  Project  in  Africa 

10.  Pending  Major  Projects 

11.  Approval  of  the  6/21/94  Minutes  (Closed 
Portion) 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 
obtained  from  Jane  Chalmers  at  (202) 
336-8421. 

Dated:  September  13,  1994. 
|ane  H.  Chalmers. 

Deputy  General  Counsel. 

IFR  Doc.  94-22998  Filed  9-13-94;  8:45  ami 

BILLING  CODE  321(M)1-M 


STATE  JUSTICE  INSTITUTE 
TIME  AND  DATE: 

12:00  to  5:00  p.m..  September  22.  1994 
9:00  a.m.  to  5:00  p.m.,  September  23.  1994 
9:00  a.m.  to  12:00  p.m.,  September  24.  1994 

PLACE:  Sheraton  Portsmouth.  250 
Market  Street,  Portsmouth,  Now 
Hamp.shire  03801. 

MATTERS  TO  BE  CONSIDERED:  Orientation 
of  Board  nominees,  consideration  of 
grant  proposals,  and  internal  Institute 
business. 

PORTIONS  OPEN  TO  THE  PUBLIC: 
Consideration  of  grant  proposals. 

PORTIONS  CLOSED  TO  THE  PUBLIC:  Internal 
personnel  matters  (including  the 
orientation  program)  and  Board 
committee  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  1.  Tevelin.  Executive  Director. 
State  Justice  Institute.  1650  King  Street, 
Suite  600.  Alexandria.  Virginia  22314. 
(703) 684-6100. 
David  I.  Tevelin, 
Executive  Director. 
[FR  Doc.  94-22924  Filed  9-l»-94;  8:48  am] 

BILUNG  COOE  6820-SC-M 


Thursday 
September  15,  1994 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  9  and  300 

National  Oil  and  Hazardous  Substances 

Pollution  Contingency  Plan;  Final  Rule 


r    s    i 


JMI 


47384  Federal  Register  /  Vol.  59,  No.  178  /  Thursday,  September  15,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  178  /  Thursday,,  September  15.  1994  /  Rules  and  Regulations  47385 


JMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  300 

[FRL-5028-61 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Final  rule. 

summary:  In  this  rulemaking,  the  U.S. 
Environmental  Protection  Agency  (EPA 
or  "the  Agency")  is  promulgating 
revisions  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  The  Oil 
Pollution  Act  of  1990  (OP A)  amends 
existing  provisions  of  the  Clean  Water 
Act  (CWA)  and  creates  major  new 
authorities  addressing  oil  and,  to  a 
lesser  extent,  hazardous  substance  spill 
response.  The  amended  CWA  required 
the  President  to  revise  the  NCP  to  reflect 
these  changes.  The  OPA  specifies  a 
number  of  revisions  to  the  NCP  that 
enhance  and  expand  upon  the  current 
framework,  standards,  and  procedures 
for  response.  The  last  revisions  to  the 
NCP  were  promulgated  on  March  8, 
1990  (55  PR  8666).  The  proposed 
revisions  upon  which  this  rulemaking  is 
based  were  published  on  October  22, 
1993  (58  FR  54702).  Today's  revisions 
affect  all  NCP  subparts  except  F  (State 
Involvement  in  Hazardous  Substance 
Response)  and  I  (Administrative  Record 
for  Selection  of  Response  Action). 
EFFECTIVE  DATE:  October  17, 1994. 
ADDRESSES:  Copies  of  materials  relevant 
to  the  rulemaking  are  contained  in  the 
Superfund  Docket,  Room  M2615,  U.S. 
Environmental  Protection  Agency.  401 
M  SU^et,  SW..  Washington,  DC  20460. 
(Docket  Number  NCP-R2/A)  This 
docket  is  available  for  inspection 
between  the  hours  of  9:00  am  and  4:00 
pm,  Monday  through  Friday,  excluding 
federal  hoUdays.  Appointments  to 
review  the  docket  may  be  made  by 
calling  202-260-3046.  The  public  may 
copy  a  maximum  266  pages  from  any 
regulatory  docket  at  no  cost.  If  the 
number  of  pages  copied  exceeds  266, 
however,  a  charge  of  $0.15  will  be 
incurred  for  each  additional  page,  plus 
a  $25.00  administrative  fee.  The  docket 
will  mail  copies  of  materials  to 
requestors  who  are  outside  the 
Washington,  DC  metropolitan  area. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Richard  Norris,  Emergency  Response 
Division  (5202G),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 


Washington,  DC  20460,  or  call  703-603- 

9053. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are  Usted 

in  the  following  outline: 

I.  Introduction. 

Q.  Discussion  of  Selected  Comments  and 
Other  Changes  by  Subpart, 
in.  Summary  of  Supporting  Analyses. 

I.  Introduction 

A.  Slatutory  Authority 

Under  section  3 1 1  (d)  of  the  Clean 
Water  Act  (CWA),  as  amended  by 
section  4201  of  the  Oil  Pollution  Act  of 
1990  (OPA).  Pub.  L.  101-380,  and 
pursuant  to  authority  delegated  by  the 
President  in  Executive  Order  (E.O.)  No. 
12777,  the  U.S.  Environmental 
Protection  Agency  (EPA),  in 
consultation  with  the  member  agencies 
of  the  National  Response  Team  (NRT), 
is  today  promulgating  revisions  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  40 
CFR  part  300.  Some  of  the  major  goals 
of  the  OPA  that  affect  the  NCP  include 
expanding  prevention  and  preparedness 
activities  and  enhancing  response 
capability  of  the  federal  government. 

One  of  the  primary  purposes  of  the 
NCP  is  to  provide  for  efficient, 
coordinated,  and  effective  action  to 
minimize  adverse  impact  from  oil 
discharges  and  hazardous  substance 
releases.'  Today's  revisions  incorporate 
changes  made  by  the  OPA  that  have 
expanded  federal  removal  authority, 
added  responsibilities  for  federal  On- 
Scene  Coordinators  (OSCs),  and, 
broadened  coordination  and 
preparedness  planning  requirements. 

Tne  OPA  was  enacted  to  strengthen 
the  national  response  system.  The  OPA 
provides  for  better  coordination  of  spill 
contingency  planning  among  federal, 
state,  and  local  authorities.  The  addition 
of  the  National  Strike  Force 
Coordination  Center  (NSFCC),  for 
example,  is  expected  to  reUeve 
equipment  and  personnel  shortages  that 
have  interfered  with  response  to  oil 
spills  posing  particularly  significant 
environmental  or  human  health  threats. 
Today's  rule  revises  the  NCP  to 
implement  a  strongly  coordinated, 
multi-level  national  response  strategy. 
The  national  response  strategy, 
contained  primarily  in  Subparts  B  and 
D  of  the  NCP,  provides  the  framework 
for  notification,  communication, 
logistics,  and  responsibiUty  for  response 
to  discharges  of  oil,  including  worst 
case  discharges  and  discharges  that  pose 
a  substantial  threat  to  tlie  public  health 


'  Throughout  the  NCP.  "discharge"  also  includes 
"substantial  threat  of  discharge,"  and  "release"  also 
means  "threat  of  release." 


or  welfare  of  the  United  States.  The 
amended  NCP  further  strengthens  the 
OSCs  abiUty  to  coordinate  the  response 
on-scene  and  also  incorporates  a  new 
OPA-mandated  level  of  contingency 
planning — Area  Committees  and  Area 
Contingency  Plans  (ACPs).  These 
committees  and  plans  are  designed  to 
improve  coordination  among  the 
national,  regional,  and  local  planning 
levels  and  to  enhance  the  availability  of 
trained  personnel,  necessary  equipment, 
and  scientific  support  that  may  be 
needed  to  adequately  address  all 
discharges. 

The  major  revisions  to  the  NCP  being 
promulgated  today  reflect  OPA 
revisions  to  CWA  section  311.  These 
changes  increase  Presidential  authority 
to  direct  cleanup  of  oil  spills  and 
hazardous  substance  releases  and 
augment  preparedness  and  planning 
activities  on  the  part  of  the  federal 
government,  as  well  as  vessel  and 
facility  owners  and  operators.  For 
example,  revised  CWA  section  311(c) 
requires  the  President  to  direct  removal 
actions  for  discharges  and  substantial 
threats  of  discharges  posing  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States.  Revised 
section  311(d)  requires  a  number  of 
specific  changes  to  the  NCP,  including 
the  establishment  of  "criteria  and 
procedures  to  ensure  immediate  and 
effective  Federal  identification  of,  and 
response  to,  a  discharge,  or  the  threat  of 
a  discharge,  that  results  in  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States." 

Section  311(d)  also  mandates  the 
establishment  of  procedures  and 
standards  for  removing  a  worst  case 
discharge  of  oil  and  for  mitigating  or 
preventing  a  substantial  threat  of  such  a 
discharge.  Furthermore,  this  section 
requires  the  NCP  to  establish  a  fish  and 
wildlife  response  plan  "for  the 
immediate  and  effective  protection, 
rescue,  and  rehabiUtation  of,  and  the 
minimization  of  risk  of  damage  to,  fish 
and  wildhfe  resources  and  their  habitat 
that  are  harmed  or  that  may  be 
jeopardized  by  a  discharge."  Section 
311(d)(2)(G)  authorizes  consideration  of 
"other  spill  mitigating  devices  and 
substances"  for  inclusion  on  the  NCP 
Product  Schedule,  and  section 
311(d)(2)(L)  requires  the  establishment 
of  procedures  for  the  coordination  of 
activities  of  OSCs,  Area  Conunittees, 
U.S.  Coast  Guard  (USCG)  strike  teams, 
and  District  Response  Groups  (DRGs). 

Section  311(j)t2)  of  the  CWA  requires 
that  a  national  response  unit,  included 
in  today's  revisions  as  the  NSFCC,  be 
established  in  Elizabeth  City,  No.th 
Carolina.  The  NSFCC  "shall  compile 
and  maintain  a  comprehensive  4 


computer  list  of  spill  removal  resources, 
personnel,  and  equipment"  and  "shall 
provide  technical  assistance"  to  OSCs. 
Section  311(j)(2)  provides  that  the 
NSFCC  will  also  coordinate  efforts  to 
remove  worst  case  discharges.  Pursuant 
to  section  311  (j)(3),  the  USCG  must 
estabhsh  DRGs  in  each  of  the  10  USCG 
districts  to  provide  "technical 
assistance,  equipment,  and  other 
resources"  to  OSCs  to  assist  their 
response  activities.  Pursuant  to  CWA 
section  31  l(d)(2)(K),  OSCs  must  be 
designated  for  each  area  for  which  an 
ACP  is  required  to  be  prepared. 

Section  311(j)(4)  addresses  the 
development  of  an  expanded  national 
oil  spill  response  planning  system. 
Under  this  section.  Area  Committees, 
which  are  composed  of  qualified 
federal,  state,  and  local  agency 
personnel,  are  directed  to  develop  ACPs 
that  w')  eddress  planning  and 
response-related  issues  and  concerns, 
including  removal  of  worst  case 
discharges,  responsibilities  of  owners 
and  operators  and  government  agencies 
in  removing  discharges,  and  procedures 
for  obtaining  an  expedited  decisiorw 
,  regarding  the  use  of  dispersants. 

CWA  section  311(j)(5)  requires  that 
the  President  issue  regulations  within 
two  years  of  enactment  of  the  OPA  for 
owners  or  operators  of  certain  vessels 
and  facilities  to  prepare  response  plans 
to  address,  among  other  matters, 
response  to  a  worst  case  discharge  to  the 
maximum  extent  practicable.  These 
facility  response  plans  are  required  to  be 
consistent  with  the  NCP  and  with  ACPs. 
For  onshore  facilities  that  can  cause 
"significant  and  substantial  harm"  in 
the  event  of  a  worst  case  spill,  these 
plans  must  be  approved  by  the  federal 
government.  Pursuant  to  E.O.  12777, 
EPA  developed  regulations  that  include 
the  criteria  for  determining  which 
onshore,  non-transportation-related 
facilities  are  to  submit  response  plans 
and  which  of  these  plans  are  to  be 
reviewed  and  approved  by  EPA, 
requirements  for  the  preparation  of 
those  plans,  and  criteria  for  EPA's 
review  and  approval  of  the  submitted 
plans.  The  Agency  promulgated  these 
regulations  on  July  1,  1994  (59  FR 
34070).  EPA  has  developed  a  data  base 
to  track  facihty  response  plans.  The 
Department  of  Transportation  (DOT) 
and  the  Department  of  the  Interior  (DOI) 
developed  similar  regulations,  for 
offshore  and  transportation-related 
facilities,  pipelines,  and  vessels. 

B.  Background  of  This  Rulemaking 

The  President  signed  the  OPA  on 
August  18, 1990,  after  both  houses  of 
Congress  passed  the  Act  unanimously. 
After  several  similar  proposals  had  been 


unsuccessful  over  the  past  15  years. 
Congress  enacted  this  legislation  partly 
in  response  to  the  Exxon  Valdez  spill 
and  several  other  incidents,  including 
the  Mega  Borg  and  the  American  Trader 
spills. 

In  a  Notice  of  Proposed  Rulemaking 
(NPRM)  published  on  October  22, 1993 
(58  FR  54702),  EPA  proposed  the  OPA- 
required  revisions  to  the  NCP.  A  public 
meeting  on  the  proposal  was  held  in 
Seattle,  Washington  on  January  14, 
1994.  EPA  received  41  comment  letters 
during  the  public  comment  period.  A 
detailed  Response  to  Comments 
document,  providing  the  Agency's 
response  to  all  comments  received,  is 
included'in  the  Docket. 

II.  Discussion  of  Selected  Comments 
and  Other  Changes  by  Subpart 

This  section  of  the  preamble  provides 
a  subpart -by-subpart  and  scci ion-by- 
section  simimary  of  all  changes  that 
have  been  made  to  the  proposed  rule 
published  on  October  22, 1993.  Some  of 
these  changes  have  resulted  from 
comments  received;  others  have 
resulted  from  inter-agency  federal 
workgroup  deliberations,  during  which 
it  was  determined  that  additional 
clarification  was  needed. 

This  section  also  contains  responses 
to  selected  comments  received  on  the 
proposed  revisions.  In  addition  to 
responses  to  those  comments  that 
resulted  in  rule  language  changes.  EPA 
has  included  responses  to  other 
comments  that  addressed  "major" 
issues  and  those  on  which  the  Agency 
thought  it  was  particularly  important  to 
clarify  its  position  for  the  entire 
regulated  community.  Everj'  comment 
received  was  reviewed  and  a  response 
to  all  comments  can  be  found  in  a 
comprehensive  Response  to  Comments 
document  which  is  included  in  the 
Docket.  For  a  complete  discussion  of  the 
proposed  revisions,  the  majority  of 
which  are  being  promulgated  as  final 
regulations  by  this  action,  the  reader  is 
referred  to  the  detailed  preamble 
discussion  in  the  October  22, 1993 
NPRM  (58  FR  54702). 

Subpart  A — Introduction 
Section  300.3 — Scope 

One  commenter  suggested  that,  rather 
than  stating  in  §  300.3(b)(6)  diat  the  NCP 
provides  for  "designation"  of  federal 
trustees,  it  would  be  more  appropriate 
to  indicate  that  such  designation  occurs 
through  E.O.  12580.  EPA  agrees  with  the 
comraenter's  point,  but  will  substitute 
"listing  of  for  "designation"  rather 
than  modify  the  text  to  discuss 
designation  occurring  through  the 


Executive  Order,  as  the  commenter 
suggests. 

One  commenter  asked  £Pa  to  define 
consistency  with  the  NCP  as  those 
actions  that  are  not  prohibited  by  the 
NCP  itself  or  by  the  express 
instructions/directions  of  the  federal 
OSC. 

Consistency  with  the  NCP  is  a  phrase 
that  is  used  in  and  key  to  habihty  under 
section  107  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA),  Pub.  L.  96-510,  42  U.S.C. 
9601  et  seq.  EPA  is  concerned  that 
defining  consistency  in  the  NCP  itself 
could  artificially,  and  unnecessarily 
constrain  Agency  response  and 
enforcement  actions.  No  definition 
could  ever  be  sufficiently  precise  to 
cover  all  situations;  each  response 
under  the  NCP  is  unique  in  some  way 
and  every  response  scenario  is  unlikely 
to  be  captured  by  a  single  definition. 
Therefore,  the  recommendation  has  not 
been  adopted. 

Section  300.4 — Abbreviations 

In  response  to  the  addition  of  the  U.S. 
Navy  Supervisor  of  Salvage  (SUPSALV) 
elsewhere  in  today's  final  rule, 
"SUPSALV"  is  being  added  to  the  list 
of  abbreviations. 

Section  300.5 — Definitions 

Many  of  the  commenters  raised 
definitional  issues  related  to  concerns  in 
other  subparts  of  the  proposed  rule. 
These  issues  are  addressed  in  the 
context  of  those  subparts.  However, 
several  commenters  raised  concerns 
independent  of  other  issues,  including 
the  following: 

•  One  commenter  noted  that  the 
Federal  Response  Plan  is  identified  as 
being  signed  by  27  federal  departments 
in  the  preamble,  and  as  having  been 
signed  by  25  departments  in  the 
definition  of  Federal  Response  Plan. 
This  discrepancy  was  due  to  the  fact 
that  the  Federal  Response  Plan  was 
recently  signed  by  two  additional 
federal  departments.  Thus,  the  correct 
number  of  signatories  is  27  and  §  300.5 
has  been  modified  accordingly. 

•  Three  commenters  asked  if  each 
village/commimity  affiliated  with  an 
Indian  or  Eskimo  tribe  would  quahfy  as 
an  "Indian  tribe,"  and  therefore  have 
Regional  Response  Team  (RRT) 
representation,  although  different 
villages  may  be  of  the  same  tribal 
ancestry.  "Indian  tribe,"  as  defined  by 
the  OPA  and  the  NCP,  excludes  "any 
Alaska  Native  regional  or  village 
corporation.  " 

•  One  commenter  asked  that  the 
definition  of  "Lead  administrative 
trustee"  be  made  consistent  vdth  the 
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definition  in  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
damage  assessment  regulation  to  clarify 
between  two  concepts  that  will  be  used 
in  related  NOAA  and  USCG 
regulations — the  lead  administrative 
trustee  and  a  federal  lead  administrative 
trustee.  EPA  agrees  with  the  coramenter; 
the  NOAA  damage  assessment 
regulation  definition  for  lead 
administrative  trustee  will  be  used  in 
theNCP. 

•  One  cormnenter  recommended  that 
the  "National  response  system"  be 
defined  as  being  composed  of  two 
distinct  entities:  a  planning  body  and  a 
response  body.  Furthermore,  the 
commenter  suggested  that  the  incident 
command  system  be  the  basic  response 
structure/organization  and  members  of 
the  planning  body  would  hinction  as  an 
integral  part  of  the  incident  command 
system  as  opposed  to  a  separate 
advisory  group.  EPA  disagrees  that  the 
definition  of  the  national  response 
system  should  be  revised  as 
recommended  to  reflect  "a  planning 
body  and  a  response  body,"  Some  of  the 
organizations  referred  to  by  the 
commenter — such  as  the  NRT  and  the 
RRTs — have  responsibihties  related  to 
both  planning  and  response.  The  NRT, 
for  example,  has  responsibilities  for 
planning  and  preparedness,  but  also 
may  be  activated  for  response  to  oil 
discharges  or  hazardous  substance 
releases  (see  §  300.110).  EPA  has. 
however,  clarified  Figiu«  1  by  dividing 
it  into  two  figures  (Figures  la  and  lb) 

to  better  illustrate  the  response  and 
planning  processes.  In  addition.  EPA 
would  like  to  clarify  that,  although  the 
national  response  system  meets  the 
requirements  of  29  CFR  1910.120 
concerning  the  use  of  an  incident 
command  system,  it  is  not  the  same  as 
many  of  the  typical  incident  command 
systems  used  by  states,  industry,  and 
local  responders.  EPA  has  elin^ated 
references  to  an  incident  command 
system  in  the  definition  of  national 
response  system  to  avoid  any  confusion 
on  this  point.  The  Agency  also  has 
eliminated  an  erroneous  reference  to 
"IRPM"  resulting  from  a  typc^raphical 
error. 

•  One  commenter  noted  that  the 
definition  of  "navigable  waters"  does 
not  conform  to  the  recently  revised 
definition  in  40  CFR  110.1.  EPA  agrees 
that  the  language  should  be  revised  to 
be  consistent  with  the  ciurent  definition 
of  the  same  term  at  40  CFR  110.1. 
Specifically,  subparagraph  (f)  of  the  40 
CFR  part  110  regulations  concerning 
wetlands  provides  that  "(njavigable 
waters  do  not  include  prior  converted 
cropland"  (58  FR  45035.  August  25. 


1993).  In  this  final  rule,  EPA  has  added 
the  appropriate  language  to  §  300.5. 

•  One  commenter  outlined  a 
decision-tree  process  (using  a  series  of 
yes/no  questions)  to  clarify  what  is  and 
is  not  "oil."  The  process  was  suggested 
to  be  used  instead  of  the  proposed  NCP 
definition.  This  decision-tree  analysis 
woxild  distinguish  oil  bom  CERCLA 
hazardous  substances  and  other  man- 
made  chemicals.  EPA  believes  that 
reliance  on  the  OPA  definition  of  oil 
provides  the  most  reliable 
determination  of  what  is  and  is  not  oil. 
The  commenter's  approach,  therefore. 
has  not  been  adopted. 

•  Related  to  the  definition  of  oil,  one 
commenter  asked  EPA  to  provide 
additional  guidance  regarding  the 
classification  of  a  spill  as  "oil"  or 
"hazardous  substances"  and  the 
appropriate  use  of  the  Oil  Spill  Liabihty 
Trust  Fund  (OSLTF)  or  CERCLA  for 
response.  Specifically,  the  commenter 
suggested  addressing  two  issues:  (1) 
appropriate  response  and  funding  for 
spills  of  statutorily  defined  "oil"  which 
may  exhibit,  if  tested,  characteristics  of 
a  CERCLA  "hazardous  substance"  in 
either  its  initial  or  weathered  state;  and. 
(2)  response  and  funding  where  both 
"oil"  and  CERCLA  "hazardous 
substances"  may  be  involved  in  a 
discharge  or  substantial  threat  of  a 
discharge.  The  commenter's  concerns 
touch  on  interagency  policy  issues  that 
will  be  decided  on  a  case-by-case  basis 
between  EPA  and  the  USCG.  The     .    - 
Agency  does  not  wish  to  limit  its 
flexibihty  in  such  matters  by 
implementing  the  commenter's 
suggestions  for  revising  the  NCP. 

•  Also  related  to  the  definition  of  oil. 
one  commenter  argued  that  the 
treatment  of  animal  fats  and  vegetable 
oils  in  the  NCP  is  inconsistent  with 
established  regulatory  principles  and 
with  available  scientific  data.  The 
commenter  stated  that  animal  fats  and 
vegetable  oils  are  substantially  less 
harmful  to  the  environment  than 
petroleiun-based  oils  and  suggested  that 
the  rulemaking  be  amended  to 
differentiate  between  types  of  oils  and 
provide  for  a  different  approach  to 
response  and  removal  methodologies  for 
animal  fats  and  vegetable  oils  than  that 
required  for  petroleum  oil.  EPA 
disagrees  that  the  treatment  of  animal 
fats  and  vegetable  oils  is  inconsistent 
with  established  regulatory  principles. 
The  Agency  notes  that  the  definition  of 
"oil"  in  the  CWA  includes  oil  of  any 
kind,  and  that  EPA  uses  this  broad 
definition  in  40  CFR  part  110,  the 
Discharge  of  Oil  rule.  The  applicabiUty 
of  CWA  section  311  regulations  to  non- 
petroleiun  oils,  including  potentially 
harmful  effects  of  animal  and  vegetable 


oil  spills,  has  already  been  discussed  in 
the  1987  rulemaking  to  revise  40  CFR 
part  110.  EPA  considers  certain  harmful 
effects  of  non-petroleum  oil  discharges 
to  be  similar  to  those  of  petroleum  oils, 
including  the  drowning  of  waterfovirl, 
fishkills  due  to  increased  biological 
oxygen  demand,  asphyxiation  of  benthic 
fife,  and  adverse  aesthetic  effects  (52  FR 
10718). 

•  Three  commenters  asked  that  the 
definition  of  "On-5cene  Coordinator 
(OSC)"  be  changed  to  "Federal  On- 
Scene  Coordinator  (FOSC)"  to 
distinguish  it  &x»m  state  and  local  OSCs. 
As  defined,  OSC  means  a  federal 
official;  therefore,  there  is  no  need  to 
modify  the  terms  as  suggested  or  to  refer 
to  the  OSC  as  the  FOSC.  Also,  EPA  has 
revised  the  definition  of  CiSC  to  delete 
the  second  mention  of  the  term 
"federal,"  for  clarification.  Fmally.  the 
word  "government"  has  been  added  to 
modify  the  phrase  "official  designated 
by  the  lead  agency"  to  clarify  that  the 
functions  of  the  OSC  cannot  be 
delegated  to  non-govemment  personnel. 

•  Two  commenters  stated  that  the 
definition  of  "Removal  costs"  needs  to 
be  expanded  to  include  cost  recovery  for 
hazardous  substance  response  incidents. 
The  definition,  taken  from  the  statute, 
clearly  indicates  that  it  is  limited  to 
"removal  costs"  as  defined  in  the  OPA. 
Thus,  it  correctly  relates  only  to  oil  spill 
response  efforts. 

•  Noting  that  the  OPA  imposes  a 
number  of  requirements  on  "Tank 
vessels"  and  "FaciUties,"  one 
commenter  asked  that  these  definitions 
be  modified  to  exclude  dedicated  oil 
spill  response  vessels  and  temporary 
storage  tanks.  The  commenter  also 
requested  that  the  definition  of  "tank 
vessel"  not  include  temporary  storage 
bladders  (TSBs),  indicating  that  the 
Customs  Service  recently  clarified  that 
TSBs  used  for  oil  cleanups  are  not 
"vessels"  for  purposes  of  the  "Jones 
Act."  EPA  does  not  believe  there  is  a 
compelling  reason  to  use  a  definition  of 
"tank  vessel"  or  "facility"  in  the  NCP 
that  differs  from  the  definition  in  the 
statute.  Furthermore,  the  Agency 
believes  the  commenter  is  raising  what 
are  fundamentally  vessel  and  facility 
response  plan  issues  more  appropriately 
addressed  in  the  various  response  plan 
rules. 

•  One  commenter  asked  that  the 
definition  of  the  term  "Trustee"  be 
expanded  to  include  not  only  foreign 
government  officials  who  may  pursue 
claims  for  damages,  but  anyone  who 
may  have  a  claim  for  damages.  Section 
1006  of  the  OPA  designates  trustees  and 
describes  the  functions  to  be  carried  out 
by  these  trustees.  That  section  does  not 
envision  "anyone  who  may  have  a  claim 


for  damages"  within  the  range  of 
individuals  who  would  be  designated  as 
trustees  for  purposes  of  pursuing  claims 
for  damages  to  natiu-al  resources.  This 
does  not,  however,  preclude  any 
individual  from  pursuing  a  claim  for 
damages  other  than  natural  resource 
damages. 

•  One  commenter  recommended  that 
EPA  clarify  the  definition  of  "Worst 
case  discharge"  to  indicate  more  clearly 
that  the  terms  and  requirements  for 
worst  case  discharges  apply  only  to 
discharges  of  oil  and  not  to  releases  of 
hazardous  substances.  The  CWA 
definition  of  worst  case  discharge 
(section  311(a)(24))  does  not  specify 
whether  it  applies  to  only  oil  or  to  both 
oil  and  hazardous  substances  regulated 
under  the  CWA.  CWA  section  311(d) 
requires  the  NCP  to  include  "procediues 
and  standards  for  removing  a  worst  case 
discharge  of  oil  •  •  *."  CWA  section 
311(j)(5)  requires  tank  vessel  and  facility 
response  plans  addressing  worst  cases 
discharges  "of  oil  or  a  hazardous 
substance."  EPA  does  not  want  to 
further  confuse  matters  by  deviating 
from  the  statutory  definition.  The 
Agency  believes  it  is  sufficiently  clear 
that  NCP  §  300.324,  "Response  to  Worst 
Case  Discharges,"  is  limited  to  oil  as  it 
is  contained  within  subpart  D, 
"Operational  Response  Phases  for  Oil 
Removal." 

•  One  commenter  argued  that  the 
definition  of  "Worst  case  discharge"  or 
"largest  foreseeable  <lischarge"  should 
be  based  on  site-specific  conditions  or 
an  optional  defauU  amount  based  on  the 
type  of  non-transportation-related 
facility.  The  commenter  believes  that 
using  options  will  encourage 
installation  of  additional  containment 
structures  and  ultimately  reduce  the 
frequency  and  size  of  facility  spills.  EPA 
has  chosen  to  rely  on  the  definition 
from  the  OPA,  which  is  amenable  to 
site-specific  applications.  Regarding  the 
role  of  an  optional  default  amount,  the 
Agency  believes  that  this  is  more 
appropriately  addressed  in  vessel  and 
facility  response  plan  regulations. 

Subpart  B — Responsibility  and 
Organization  for  Response 

Section  300.105 — General  Organization 
Concepts 

One  commenter  reconunended  that  a 
paragraph  be  added  describing  the  basic 
"incident  conunand  system"  used  by 
the  federal  government.  The  conunenter 
suggested  that  this  would  add 
credibility  to  the  NCP,  because  such  a 
system  has  been  implemented  by  "the 
majority  of  progressive  states  and 
responsible  parties"  and  "the  more 
advanced  districts  and  regions  of  the 


Coast  Guard  and  EPA"  as  the  national 
standard  for  organizing  spill  response. 
Another  commenter  agreed  and  stated 
that  this  discussion  should  include  a 
description  of  the  five  response 
functions  and  the  federal  agencies  that 
are  likely  to  take  the  lead  in  filling  each 
function.  Still  another  commenter  stated 
that  the  "unified  command  system" 
structure:  (1)  Clarifies  that  one 
individual,  the  OSC,  retains  ultimate 
decisionmaking  authority;  and  (2) 
reflects  appropriate  response  roles  for 
other  participants  such  as  state  OSCs, 
responsible  parties,  and  private 
contractors.^ 

The  commenters'  recommendations 
emphasize  the  importance  of  clarifying 
the  basic  framework  for  the  response 
management  structure  in  the  NCP.  EPA 
agrees  that  the  NCP  should  be  revised  to 
address  this  topic  more  explicitly.  New 
subparagraphs  (d)  and  (c)  have  been 
added  to  §§  300.105  and  300.305, 
respectively,  and  a  new  sentence  has 
been  added  to  the  end  of  subparagraph 
(d)  of  §  300.135  describing  the  response 
management  structure  as  a  system  (e.g.. 
a  unified  command  system)  that  brings 
together  the  functions  of  the  federal 
government,  the  state  government,  and 
the  responsible  party  to  achieve  an 
effective  and  efficient  response,  where 
the  OSC  maintains  authority.  (The  state 
govenunent,  at  its  discretion,  may 
solicit  local  govermnent  involvement  in 
this  structure.)  EPA  would  like  to  restate 
that  although  the  goal  of  this  structure 
is  to  reach  consensus  whenever 
possible,  the  OSC  always  retains  the 
authority  to  take  all  actions  that  he  or 
she  deems  appropriate.  Area 
Committees  will  be  responsible  for 
developing  detailed  response 
management  structures  for  their  areas 
based  on  the  broad  guidelines  provided 
in  the  NCP. 

EPA  would  also  like  to  clarify  that 
although  the  national  response  system 
meets  the  requirements  of  29  CFR 
1910.120  as  an  incident  command 
system,  it  is  not  one  of  the  several 
systems  currently  in  use  by  local  fire 
fighters  around  the  country  and 
separately  referred  to  as  "the" 
traditional  incident  command  system. 
Most  of  these  other  response 
management  systems  are  patterned  after 
systems  developed  by  such 
organizations  as  the  National  Fire 


^Several  comments  on  sections  of  Subpart  B 
other  than  §  300.105  also  addressed  the  incident 
conunand  system  and  the  unifled  command. 
Because  the  response  presented  here  encompasses 
the  concerns  raised  by  those  comments,  sacb 
comments  are  not  presented  separately  in  the 
preantble.  All  individual  comments  and  responses 
on  all  sections  of  Subpart  B.  as  well  as  other 
subparts,  appear  in  their  entirely  in  the  Response 
to  Comments  document  . 


Academy  and  the  National  Interagency 
Fire  Center.  These  systems  were 
developed  for  operations  where  control 
of  resources  and  personnel  is  placed  on 
a  single  incident  conunander. 

The  emphasis  during  oil  spill 
response  is  on  coordination  and 
cooperation,  rather  than  on  a  more  rigid 
system  of  command  and  control.  The 
OSC,  the  state/local  government 
representatives,  and  the  responsible 
party  all  are  involved  with  varying 
degrees  of  responsibility,  regardless  of 
the  size  or  severity  of  the  incident.  The 
OSC  in  every  case  retains  the  authority 
to  direct  the  spill  response,  and  must 
direct  responses  to  spills  that  pose  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States.  In  many 
situations,  however,  the  OSC  will 
choose  to  monitor  the  actions  of  the 
responsible  party  and/or  state/local 
goverrunents  and  provide  support  and 
advice  where  appropriate.  The  response 
management  structure  does  not  attempt 
to  prescribe  a  specific  item-by-item 
functional  description  of  where 
particular  organizations  or  individuals 
fit  within  a  single  response  structure  for 
a  given  response.  Developing,  adopting, 
and  implementing  a  response 
management  system,  such  as  a  unified 
command  system,  is  the  responsibility 
of  the  OSC  and  the  Area  Conunittee. 
through  the  ACP. 

The  response  organization  in  an  .^CP 
must  be  designed  to  recognize  two  basic 
facts:  (1)  All  key  players  in  the  response 
management  structure  may  have  job 
responsibilities  in  addition  to  response 
and  preparedness,  and  (2)  some  of  these 
responsibilities  fall  outside  the  scope  of 
the  NCP  and  thus  would  not  be  subject 
to  the  response  structure  described  in 
the  ACP. 

Based  on  these  facts,  an  area's 
response  management  system  should 
recognize  that  key  players  will  maintain 
a  separate  internal  response 
management  infrastructure  during  a 
response.  The  goal  of  the  area's  response 
management  system  is  to  identify  how 
those  participating  in  the  response 
management  structure  can  best 
communicate  and  coordinate  with  each 
other  for  plaiming,  logistics,  finance, 
operations,  and  communications  to 
ensure  effective  response  coordination. 
Because  the  key  players  differ  &t)m  area 
to  area.  Area  Committees  must  have  the 
flexibility  to  tailor  systems  to  their  basic 
organization  for  the  specific  area.  It  is 
beyond  the  scope  of  the  NCP  to 
prescribe  or  endorse  a  particular  version 
of  incident  command;  to  do  so  would  be 
coimterproductive  to  the  very  purpose 
of  Area  Committees  and  ACPs. 

Four  commenters  recommended 
various  changes  to  Figm^  1,  "National 
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Response  System  Concepts."  Each  of 
these  commenters  stated  that  the 
responsible  party  should  be  included  in 
Figure  1  because  the  responsible  party, 
along  with  the  federal  OSC  and  state 
OSC,  will  operate  in  a  triad  structure  in 
the  imified  coounand.  One  of  the 
commenters  stated  that  Figure  1  should 
reflect  the  participation  of  local 
governments  and  tribes  on  the  RRT. 
This  commenter  stated  that  the  current 
Figure  1  ultimately  will  hamper  the 
efficiency  of  incident  response,  because 
it  does  not  accurately  reflect  the  roles  of 
these  entities.  Three  commenters 
recommended  that  the  unified 
command  be  incorporated  to  more 
accurately  illustrate  the  command 
structure.  Two  commenters  stated 
specifically  that  the  figure  should  be 
revised  to  show  that  state  and  local 
responders  are  accountable  to  the 
federal  OSC  One  commenter  suggested 
that  two  new  figiues  be  added,  one 
showing  the  organization  for  planning 
and  preparedness,  and  the  other 
showing  the  organization  for  response. 
The  same  commenter  also 
recommended  that,  to  minimize  the 
complexity  of  the  national  response 
system,  separate  figiires  should  be 
created  for  hazardous  sul>stance 
(CERCLA)  and  oil  (CVVA)  responses.  In 
addition,  the  commenter  suggested 
consideration  of  separate  figures  for 
EPA's  inland  zone  and  USCG's  coastal 
zone. 

hi  response  to  concerns  raised  by  the 
commenters,  EPA  has  clarified  Figure  1 
depicting  the  national  response  system 
by  dividing  it  into  two  separate 
figures — one  for  response  (Figiue  la) 
and  the  other  for  planning  (Figure  lb). 
These  new  figures  illustrate  a  response 
management  system  (e.g.,  a  unified 
command  system)  that  brings  together 
the  functions  of  the  Federal 
Government,  the  state  government,  and 
the  responsible  party  to  achieve  an 
effective  and  efficient  response,  where 
the  OSC  maintains  authority.  EPA 
believes  that  Figure  la  illustrates  clearly 
that  the  OSC  always  retains  the 
authority  to  take  all  actions  that  he  or 
she  deems  appropriate. 

Footnote  2  to  Figiue  lb  references 
coordination  with  other  existing 
response  plans  prepared  under  the  OPA 
and  other  statutes,  hiformation  from 
such  industry  plans  should  be 
considered  by  Area  Committees  in 
developing  and  improving  ACPs.  This 
includes  information  that  becomes 
available  from  risk  management  plans 
prepared  under  section  112(r)  of  the 
Qean  Air  Act,  as  well  as  from  other 
federally  mandated  plans.  EPA  beheves 
that  this  information  not  only  will  be 
useful  in  developing  contingency  plans. 


but  that  consideration  of  such 
information  also  will  help  avoid 
unnecessary  overlap  and  duplication  of 
planning  requirements. 

Local  governments  are  not  shown  on 
the  RRT  in  Figure  lb  because  th^ 
participate  only  at  the  discretion  of  the 
state.  Indian  tribes  are  not  shown 
separately  because  they  are  included  in 
the  definition  of  the  term  "State"  as 
used  in  the  NCP  (§  300.5). 

With  regard  to  the  recommendations 
to  develop  separate  figures  for 
hazardous  substances  and  oil  responses 
as  well  as  for  coastal  zone  and  inland 
zone  responses,  EPA  believes  that  the 
new  response  and  preparedness  figures 
present  a  useful  summary  of  the 
national  response  system  that  acciuately 
reflects  all  of  these  categories  of 
responses.  The  four  additional  figures, 
therefore,  are  unnecessary  and  have  not 
been  included. 

One  commenter  suggested  including  a 
statement  regarding  the  Federal 
Government's  oversight  role  in 
situations  where  the  responsible  party  is 
responding  adequately.  The  commenter 
explained  that  the  government's 
response  role  includes  oversight  as  well 
as  cleanup,  but  that  oversight  appears  to 
have  been  overlooked  throughout  the 
preamble  and  proposed  nde. 

Section  300.305(d)  (formerly  (c))  of 
the  NCP  provides  that,  except  in  a  case 
when  the  OSC  is  required  to  direct  the 
response  to  a  discharge  that  may  pose  a 
substantial  threat  to  the  pubUc  health  or 
welfare  of  the  United  States,  the  OSC 
may  allow  the  responsible  party  to 
voluntarily  and  promptly  perform 
removal  actions,  provided  the  OSC 
determines  such  actions  will  ensure  an 
effective  and  immediate  removal  of  the 
discharge  or  mitigation  or  prevention  of 
a  substantial  threat  of  a  discharge.  If  the 
responsible  party  does  conduct  the 
removal,  the  OSC  shall  ensure  adequate 
surveillance  over  whatever  actions  are 
initiated.  The  Agency  beUeves  that  this 
provision  provides  adequate  guidance 
regarding  the  OSC's  oversight  role 
during  responsible  party  removal 
actions.  Additional  detail  on  this  topic 
in  the  NCP  would  unnecessarily  limit 
the  flexibiUty  of  the  OSC  in  choosing 
and  implementing  appropriate  oversight 
activities. 

Section  300.110 — National  Response 
Team 

Seven  commenters  expressed  concern 
regarding  the  membership  and 
responsibilities  of  the  NRT.  These 
commenters  suggested  that  states, 
responsible  parties,  and  cleanup 
contractors  either  be  represented  on  the 
NRT  or  have  input  into  response 
decisions. 


One  commenter  reasoned  that  state 
representation  on  the  NRT  would 
increase  recognition  of  the  state  role  in 
federal  response  actic«i.  Other 
commenters  noted  that  the  decisions  of 
the  NRT  affect  the  planning, 
preparedness,  and,  ultimately,  response 
actions  of  responsible  parties  and  that 
such  parties  have  technical  expertise 
that  could  be  valuable  in  NRT  meetings. 
One  commenter  beUeved  that  the 
proposed  rule  did  not  encourage  the 
NRT  to  solicit  input  from  stakeholders. 
The  commenter  also  suggested  that  all 
workgroup  meetings  conducted  in 
conjimction  with  NRT  meetings  be  open 
to  the  pubUc  to  encourage  improved 
communication  on  planning  and 
response  issues.  Another  commenter 
recommended  that  cleanup  contractors 
be  included  in  the  decisioiunaking 
committees  and  scientific  support 
described  in  the  NCP.  This  coimnenter 
reasoned  that  federal  and  state 
government  personnel  do  not  physically 
clean  up  spills;  instead,  it  is  the  private 
contractors  who  are  hired  by  the 
responsible  party  or  government  agency 
and  who  consequently  have  hands-on 
knowledge  of  and  experience  with  state- 
of-the-art  cleanup  techniques.  Two 
commenters  suggested  that,  in  contrast 
to  the  Area  Committees,  many  of  the 
RRT  subcommittees  are  completely 
closed  to  private  parties. 

EPA  agrees  that  input  from  states  and 
private  parties  helps  the  NRT  to 
function  more  effectively  and  that 
private  party  involvement  with  the 
RRTs  can  have  the  same  result.  States 
and  private  parties  are  encouraged  to 
attend  NRT  meetings  and  in  the  case  of 
private  parties,  RRT  meetings.  Those 
who  wish  to  attend  should  contact  the 
NRT  Secretary  or  RRT  co-chairs  so  that 
appropriate  logistical  arrangements  can 
be  made.  In  some  instances,  however, 
attendance  by  states  or  private  parties 
may  not  be  feasible  or  appropriate.  For 
example,  although  the  meetings  of  the 
standing  RRT  are  open,  the  meetings  of 
the  RRT  in  executive  session  or  as  an 
incident-specific  team  are  not  open  to 
private  parties  because  this  would 
interfere  with  inherently  governmental 
functions.  Specifically,  attendance  and 
participation  by  private  parties  could 
slow  certain  time-critical  decisions, 
such  as  which  particular  federal,  state  or 
local  government,  or  private  party 
resources  the  RRT  should  request  to 
respond  to  a  discharge  or  release. 

Section  300.115 — Regional  Response 
Teams 

Three  commenters  beUeved  that  local 
governments  should  not  be  represented 
on  the  RRT  because  the  RRT  should  not 
become  overwhelmed  by  local 


representatives  if  it  is  to  be  elective  in 
addressing  regional  issues  during 
emergency  responses.  One  of  these 
commenters  explained  that  state 
representatives  could  coordinate  with 
local  governments  and  communicate 
their  issues  to  the  RRT.  Under 
§  300.115,  local  governments  are 
represented  directly  on  the  RRT  by  the 
state,  and  local  input  is  coordinated 
through  the  state's  representative.  EPA 
believes  this  is  an  efficient  means  of 
local  government  representation  on  the 
RRT  that  does  not  impair  the 
effectiveness  of  the  RRT  to  address 
regional  issues. 

■Phree  commenters  argued  that  RRTs 
should  not  duplicate  the  planning  role 
of  the  Area  Committees  because  RRTs 
are  not  mentioned  and  have  no  statutory 
basis  in  the  OPA.  One  of  these 
commenters  recommended  that  RRT 
members  participate  in  Area 
Committees  directly,  rather  than 
through  the  RRT.  One  commenter 
suggested  that  the  NCP  "find  a  real 
place  for  the  RRT  within  the  (incident 
command  system]  structure  or  consider 
eliminating  this  body."  This 
commenter's  ma^or  concern  appears  to 
be  that  the  RRT  structure  assumes  one 
state  agency  can  represent  all  state  and 
local  entities,  but  the  federal 
government  must  be  represented  by  16 
agencies.  According  to  the  commenter, 
this  seriously  undermines  RRT 
credibiUty  at  the  state  and  local  level. 

EPA  believes  there  are  several 
significant  distinctions  between  the 
geographic  responsibilities  of  RRTs  and 
Area  Committees  that  impart  unique 
and  essential  functions  to  the  two 
entities.  Regions  are  envisioned  to  have 
multiple  areas;  in  its  planning  and 
coordination  role,  the  RRT  provides 
oversight  and  consistency  review  for 
areas  within  a  given  region.  This 
includes  facilitating  the  process  of 
ensuring  that  Area  Committees  within  a 
region  are  mutually  supportive  and  that 
links  to  extra-regional  response 
concerns,  considerations,  and 
capabiUties  are  maintained.  This 
regional/area  approach  allows  local  area 
personnel  to  focus  on  specific  issues 
such  as  risks,  sensitive  area 
prioritization,  and  response  strategies 
that  need  to  be  tailored  to  a  smaller, 
more  manageable  geographic  scale. 

With  regard  to  state  representation  on 
the  RRT,  the  purpose  of  having  a  single 
representative  is  to  make  it  possible  for 
the  state,  rather  than  the  RRT  itself,  to 
resolve  intra-state  disagreements.  States 
may  designate  at  least  one  alternate 
member  to  attend  RRT  meetings  as  a 
way  to  better  ensure  intra-state 
coordination,  for  example,  between  the 
state  agency  handling  emergency 


response  and  the  environmental  agency, 
health  agency,  and  the  State  Emergency 
Response  Commission  (SERC). 

Two  commenters  stated  that  the  role 
of  the  RRT  during  response  should  be 
limited  to  providing  support  to  the  OSC. 
upon  request,  as  part  of  Uie  unified 
command  structure.  The  commenters 
argued  that  at  no  time  should  a  specific 
RRT  be  given  an  operational  role  in 
response  without  placing  that  role  in  the 
unifying  context  of  the  incident 
command  system, 

EPA  beheves  that  the  commenters' 
recommendation  for  the  RRT  members 
to  provide  response  support  to  the  OSC 
is  already  consistent  with  the  current 
national  response  system,  when 
implemented  during  spill  cleanup 
operations.  Although  the  RRT  is  a 
separate  and  distinct  entity  with  clearly 
defined  roles,  this  does  not  bar 
individual  RRT  members  from  being 
part  of  the  OSC's  support  staff  during  a 
response.  In  fact,  the  very  structure  of 
the  RRT  indicates  that  it  may  be 
activated  to  supply  individual  members 
in  support  of  response  actions.  The  two 
principal  components  of  the  RRT  are  a 
standing  team  and  an  incident-specific 
team.  The  latter  is  formed  from  the 
standing  team  to  support  the  OSC/ 
Remedial  Project  Manager  (RPM]  when 
the  RRT  is  activated  for  response  to  a 
specific  discharge  or  release  (see 
§  300.115(b)), 

One  commenter  noted  that 
§§  300.1 15(i)(6),  300.205(c)(3),  and 
300.2l0(c)(3)(iv)  reference  advance 
planning  and  expedited  decisionmaking 
for  use  of  dispersants,  surface  washing 
agents,  surface, collecting  agents, 
burning  agents,  bioremediation  agents, 
or  other  chemical  agents.  The 
commenter  suggested  adding  the 
following  language,  consistent  with 
§  300.310(c):  •'•  •  *  and  in  accordance 
with  any  applicable  laws,  regulations,  or 
requirements  *  *  •."The 
recommended  clarification  has  been 
made  in  §  300.115(i)(6)  of  the  final  rule. 
The  language  in  §§  300.205(c)(3)  and 
300.2 10(c)(3)(iv)  is  taken  directly  from 
the  OPA  and  has,  therefore,  not  been 
changed. 

Section  300.120 — On-Scene 
Coordinators  and  Remedial  Project 
Managers:  General  Responsibilities 

Two  commenters  stated  that  the  NCP 
should  specify  minimum  quahfications 
(education  and  experience)  and  training 
requirements  for  Federal  OSCs  and 
other  response  personnel.  The 
commenters  reasoned  that  the  OSC  has 
ultimate  responsibility  for  the  spill 
response  effort  and  therefore  must  have 
sufficient  knowledge,  training,  and  skill 
to  perform  effectively  and  gain  the 


confidence  of  the  pubUc  and  the 
response  community. 

EPA  agrees  that  appropriate  training 
enables  OSCs  to  effectively  carry  out 
their  responsibiUties.  In  addition,  the 
i;plevant  Federal  agencies  (EPA  and 
USCG  for  oil  discharges)  are  aware  of 
their  responsibilities  under  the  NCP  and 
will  put  the  best  quaUfied  OSC  on  the 
job.  EPA  does  not  agree,  however,  that 
the  NCP  should  require  lead  agencies  to 
identify  minimum  qualifications  and 
training  requirements  for  OSCs  and 
other  response  personnel.  The  lead 
agency  instead  should  have  adequate 
flexibility  to  decide  on  appropriate 
operating  procedures  that,  for  the 
particular  agency,  will  best  en^^ ure 
adequately  trained  OSCs  and  other 
response  personnel. 

One  commenter  recommended  that 
§  300.120(a)  exphcitly  state  that  the 
Federal  OSC's  authority  is  sufficient  to 
override  any  otherwise  applicable 
Federal,  State,  and  local  requirements. 
The  commenter  reasoned  that 
compliance  with  all  requirements  may 
not  be  practicable,  particularly  if  the 
requirement  was  established  without 
considering  the  special  circumstances  of 
emergency  response. 

EPA  does  not  believe  that  the 
provision  suggested  by  the  commenter — 
essentially  preempting  all  Federal  and 
State  law  when  the  OSC  directs 
response  to  a  discharge — is  authorized 
by  the  OPA.  Furthermore,  adding  such 
a  provision  to  the  NCP  appears  to  be 
unnecessary.  Section  311(c)(1)  of  the 
CVVA.  as  amended  by  the  OPA.  gives  the 
OSC  authority  to  "direct  or  monitor  all 
Federal,  State,  and  private  actions  to 
remove  a  discharge."  The  same 
provision  also  authorizes  the  OSC  to 
remove  or  arrange  for  the  removal  of  a 
discharge  and  to  remove  and,  if 
necessary,  destroy  a  vessel  that  is 
discharging.  In  addition,  if  a  discharge 
poses  a  substantial  threat  to  the  public 
health  or  welfare  of  the  United  States, 
CWA  section  311(c)(2),  as  amended, 
requires  the  OSC  to  direct  all  Federal. 
State,  and  private  actions  to  remove  the 
discharge  and  gives  the  OSC  authority 
to  carry  out  the  other  actions  mentioned 
in  section  311(c)(1)  "without  regard  to 
any  other  provision  of  law  governing 
contracting  procedures  or  employment 
of  personnel  by  the  Federal 
Government." 

Congress  explicitly  provided  for 
limited  preemption  only  for  contracting 
and  employment  laws  and  this  Umited 
preemption  appfies  only  when  a 
discharge  poses  a  substantial  threat  to 
the  public  health  or  welfare  of  the 
United  States.  There  is  no  express 
indication  that  Congress  intended  to 
preempt  all  Federal  and  State 
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requirements  with  respect  to  other 
discbarges. 

Several  commenters  stated  that 
although  the  Federal  OSC  may  have 
authority  over  the  responsible  party,  the 
OSC  does  not  have  authority  to  direct   * 
State  or  local  agency  actions.  As 
mentioned  above,  CWA  section  311(c). 
as  amended  by  the  OPA,  provides  that 
the  OSC  "may  direct  or  monitor  all 
Federal,  State,  and  private  actions  to 
remove  a  discharge,"  and,  in  the  case  of 
a  substantial  threat  to  the  public  health 
or  welfare  of  the  United  States,  must 
direct  such  actions.  Thus,  it  is  clear  that 
the  OSC  has  the  authority  to  direct  State 
or  pri\  ate  actions. 

With  regard  to  local  actions,  the 
legislative  history  of  the  OPA  indicates 
that  there  was  no  intent  to  exclude  these 
from  the  President's  authority  to  direct. 
The  Conference  Report  states  that 
section  201(b)  of  the  Senate  bill 
amended  CWA  section  311(d)  "to 
require  the  President  to  coordinate  and 
direct  all  public  and  private  cleanup 
efforts  whenever  there  is  a  substantial 
threat  of  a  pollution  hazard  to  the  public 
health  or  welfare  •   *   ""(emphasis 
added).  Section  4201  of  the  House  bill 
amends  CWA  section  311(c)(1)  to 
authorize  the  President  to  "direct  the 
actions  of  all  on-scene  personnel,  and 
monitor  all  removal  actions"  (emphasis 
added).  Furthermore,  in  discussing  the 
new  requirements  to  direct  responses  to 
spills  that  pose  a  substantial  threat  to 
the  public  health  or  welfare  of  the 
United  States,  the  Conference  Report 
states  "[t]his  subsection  is  designed  to 
eliminate  the  confusion  evident  in 
recent  spills  where  the  lack  of  clear 
delineation  of  command  and 
management  responsibility  impeded 
prompt  and  effective  response."  (H.R. 
Report  No.  101-653, 101st  Congress,  2d 
Sess.,  at  pp.  144-46.)  In  Ught  of  these 
statements  from  the  Conference  Report. 
Congress  could  not  have  intended  that 
local  response  actions  be  treated  any 
differently  from  Federal,  State,  and 
private  response  actions  with  regard  to 
the  President's  authority  to  direct. 

One  commenter  stated  that 
§  300.120(e)  should  indicate  that  the 
OSC  coordinates,  directs,  and  reviews 
the  work  of  other  agencies  in 
contingency  planning  and  removal.  The 
commenter  asserted  that  proposed 
§  300.120  could  be  read  to  give  the  OSC 
broader  responsibilities  in  coordination, 
direction,  and  reviewing  the  work  of 
other  agencies.  EPA  agrees  that  the  OSC 
should  not  review  the  work  of  other 
agencies  in  activities  other  than 
contingency  planning  and  removal. 
Section  300.120(e)  has  been  revised  to 
clarify  this  point. 


Section  300.135 — Response  Operations 

One  commenter  reconunended  that 
the  federal  OSC's  responsibilities  in  a 
response  coordinated  by  a  state  or  local 
OSC  be  clarified.  The  commenter  stated 
that  this  should  help  ensure  that  spill 
response  actions  are  consistent  with  the 
NCP,  regardless  of  whether  there  is  a 
federal,  state,  or  local  OSC.  The 
commenter  indicated  that  it  has  had 
experience  with  several  spills  for  which 
the  federal  OSC  did  not  go  on-scene  and 
did  not  access  the  OSLTF  for  removal 
actions.  The  commenter  suggested  that 
this  has  interfered  with  removal 
activities  that  it  deemed  necessary  to 
ensure  appropriate  treatin'^nt  of 
resources  for  which  it  had  trust 
responsibilities. 

For  any  issues  concerning  a  spill 
response,  the  OSC  should  be  contacted 
first,  whether  or  not  the  OSC  is  on- 
scene.  However,  it  is  important  to  note 
that  the  OSC  is  required  to  coordinate 
with  the  natural  resource  trustees  on 
any  removal  action  to  be  taken.  If 
problems  arise  in  the  way  these 
relationships  are  being  implemented, 
such  problems  should  be  resolved  at  the 
area  level  during  the  Area  Committee/ 
area  contingency  plaiming  process. 

Another  commenter  objected  to  the 
requirement  that  the  federal  OSC 
consult  with  the  affected  trustees  on  the 
appropriate  removal  action  to  be  taken 
if  this  could  result  in  cleanup 
contractors  missing  the  "window  of 
opportunity"  for  using  dispersants, 
burning,  and  containment  and  removal 
techniques  to  effectively  address  a  spill. 

Section  1011  of  the  OPA  states  that 
"The  President  shall  consuh  with  the 
affected  trustees  designated  under 
section  1006  on  the  appropriate  removal' 
action  to  be  taken  in  cormection  with 
any  discharge  of  oil."  Although  this 
responsibility  has  been  delegated  from 
the  President  to  the  OSC,  the  language 
to  which  the  commenter  objects  is 
statutorily  required  by  the  OPA.  In 
addition,  the  potential  for  delay  with 
which  the  commenter  is  concerned  will 
be  alleviated  through  the  preplanning 
that  is  required  for  the  use  of 
dispersants,  burning  agents,  surface 
washing  agents,  siu-face  collecting 
agents,  bioi emediation  agents,  and 
miscellaneous  oil  spill  control  agents 
(see  §  300.910).  Finally,  it  is  important 
to  note  that  consultation  with  the 
trustees  does  not  mean  that  the  OSC 
must  obtain  the  concurrence  of  the 
trustees,  although  such  concurrence  is 
highly  desirable.  Ultimately  the  OSC. 
consistent  with  §§  300.120  and  300.125, 
has  the  authority  to  direct  response 
efforts  and  coordinate  all  other  efforts  at 
the  scene  of  a  discbarge. 


Section  300.145 — Special  Teams  and 
Other  Assistance  Available  to  OSCs/ 
RPMs 

One  commenter  recommended  that 
the  NOAA  Scientific  Support 
Coordinator  (SSC)  be  the  primary 
technical  advisor  to  the  federal  OSC 
during  a  spill  response  and  be  the  focal 
point  for  decisions  regarding  "how 
clean  is  clean."  The  commenter 
explained  that  NOAA  is  the  federal 
agency  with  the  greatest  expertise  on  the 
fate,  behavior,  and  effects  of  oil  and  the 
effectiveness  of  countermeasures, 
including  ecological  considerations.  The 
commenter  concluded  that  with  so 
many  competing  interests  coming  into 
play  in  a  spill  response,  this  type  of 
decision  should  be  based  on  science, 
and  NOAA  is  the  appropriate  player  to 
present  recommendations  to  the  federal 
OSC. 

The  NO.\A  SSCs  and  EPA's 
Environmental  Response  Team  support 
the  OSC  on  technical/scientific  matters, 
as  described  in  §  300.145.  The  OSC. 
however,  remains  the  ultimate 
decisionmaking  authority  for  spill 
response.  While  the  SSCs  have 
considerable  scientific  specialization 
and,  therefore,  may  be  the  appropriate 
resource  to  provide  recommendations  to 
the  OSC  on  issues  regarding  "how  clean 
is  clean"  during  a  response  action,  the 
OSC  must  be  the  focal  point  for  making 
such  decisions. 

One  commenter  stated  that  proposed 
§§  300.5,  300.305,  and  300.615. 
Appendix  E  Sections  1.5  and  5.5.2.  and 
the  preamble  language  accompanying 
§  300.145  convey  the  inacciu-ate 
impression  that  trustees  obtain  funding 
to  initiate  a  natural  resoiuce  damage 
assessment  (NRDA)  and  reimbursement 
for  injuries  to  natural  resources  from  the 
OSC.  The  commenter  clarified  that 
funding  for  initiation  of  NRDAs  may  be 
obtained  from  the  OPA  Emergency  Fund 
upon  application  by  the  Federal  lead 
administrative  trustee  directly  to  the 
National  Pollution  Funds  Center  (NTFC) 
of  the  Coast  Guard.  The  OSLTF  may 
also  be  used  to  pay  for  injury  to  natural 
resources.  The  commenter 
recommended  that  the  following 
language  be  added  throughout  the 
preamble,  rule,  and  Appendix  E:  "The 
Federal  lead  administrative  trustee 
facilitates  effective  and  efficient 
communication  between  the  OSC  and 
the  other  Federal  trustees  during 
response  operations  and  is  responsible 
for  applying  to  the  OSC  for  non- 
monetary Federal  response  resources  on 
behalf  of  all  trustees.  The  Federal  lead 
administrative  trustee  is  also 
responsible  for  applying  to  the  NPFC  for 
funding  for  initiation  ofdamage 


assessment  and  claims  for  injuries  to 
natural  resources." 

EPA  agrees  with  the  recommended 
revision,  except  for  the  phrase  "and 
claims,"  which  is  an  inacciuate 
statement  of  lead  administrative  trustee 
responsibihties.  Thus,  the  requested 
revision,  as  modified,  has  been 
incorporated  into  the  preamble, 
§§  300.305  and  300.615  of  the  final  rule, 
and  Section  5.5.2  of  Appendix  E. 
Language  with  the  saihe  intent  that 
varies  slightly  from  this  wording  has 
been  used  in  §  300.5  and  Appendix  E 
Section  1.5  so  that  the  definition  of  lead 
administrative  trustee  conforms  to  the 
proposed  NOAA  damage  assessment 
regulation  (59  FR  1062,  January  7, 1994) 
(see  preamble  discussion  of  §  300.5). 

One  commenter  recommended  that 
specific  language  describing  SUPSALV 
as  a  Special  Team  be  added  to 
§  300.145.  The  language  proposed  by  the 
commenter  to  be  added  to  §  300.145  as 
new  subparagraph  (d)(1)  is  already 
Included  in  the  description  of  the  U.S. 
Navy  in  §  300.175.  The  remaining 
subparagraphs,  however,  provide  a 
useful  description  of  SUPSALV  as  a 
Special  Team  and  therefore  have  been 
added  to  §300.145. 

Section  300.150— Worker  Health  and 
Safety 

One  commenter  recommended  that 
the  NCP  clarify  the  applicable  Federal, 
State,  and  local  roles  in  determining  and 
enforcing  worker  training  and  safety 
requirements,  particularly  in  the 
maritime  environment  where  there  is 
the  greatest  potential  for  overlapping 
jurisdiction.  The  commenter  asserted 
that  two  agencies,  USCG  and  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  potentially  are 
charged  with  enforcing  worker  safety 
requirements  during  spill  response.  The 
commenter  explained  that  it  is  essential 
that  safety  training  requirements  be 
established  and  clearly  understood  so 
that  appropriate  training  can  be 
conducted  prior  to  an  actual  spill.  The 
commenter  further  stated  that  it  is 
critical  at  the  time  of  the  spill  for  one 
individual  to  assume  responsibiUty  for 
making  decisions  if  there  is  confusion  or 
disagreement  regarding  worker  safety, 
health,  or  training. 

The  OSC  already  is  the  senior  official 
in  charge  of  worker  safety,  health,  and 
training  requirements  during  a  spill 
response  under  the  NCP.  The  OSC  is 
encouraged  to  undertake  early 
coordination  on  all  worker  health  and 
safety  issues.  Furthermore,  the  OSC  in 
this  capacity  is  required  to  comply  with 
all  applicable  OSHA  regulations.  The 
details  involved  in  implementing  these 
requirements  will  be  addressed  during 


the  Area  Conunittee/area  contingency 
planning  process.  Thus.  EPA  does  not 
believe  that  the  recommended 
additional  language  is  necessary. 

Section  300.155 — Public  Information 
and  Community  Relations 

One  commenter  suggested  that 
prompt,  accurate  information 
dissemination  to  the  public  should  be 
coordinated  throu^  a  Joint  Information 
Center,  an  entity  with  functions  similar 
to  the  current  on-scene  news  office 
authorized  by  §  300.155(b).  The 
commenter  explained  that  the  current 
proposal  addresses  only  federal 
government  public  relations  and  should 
be  expanded  to  include  public  relations 
efforts  of  state,  local,  and  private 
entities. 

EPA  has  revised  §  300.155(a)  to  state 
that  the  OSC/RPM  should  coordinate 
with  available  public  affairs/ community 
relations  resources  to  ensure  that  all 
appropriate  interests  are  considered  by 
establishing,  as  appropriate,  an  on-scene 
Joint  Information  Center  bringing 
together  resources  from  federal  and  state 
agencies  and  the  responsible  party. 
Experience  shows  that  there  are  some 
situations  when  a  Joint  Information 
Center  is  essential  to  provide  adequate 
coordination  of  information  to  the 
public  from  federal  and  state  authorities 
during  an  event.  In  other  response 
actions,  a  less  formal  mechanism  may 
be  adequate.  In  the  final  analysis,  it  is 
within  the  OSC's  discretion  to 
determine  whether  to  establish  a  Joint 
Information  Center  during  an  event. 
This  issue  should  be  addressed  during 
the  area  contingency  planning  process. 

.  Section  300.165— OSC  Reports 

Two  commenters  questioned  the 
appropriateness  of  eliminating  the    ' 
requirement  to  prepare  OSC  reports. 
One  of  these  commenters  suggested  that 
if  the  requirement  is  eliminated,  the 
pollution  reports  and  log  books  from  a 
major  spill  must  be  transmitted  to  a 
central  repository.  The  commenter 
reasoned  that  records  of  how  effectively 
mechanical  equipment  and  other  spill 
mitigating  measures  performed  during 
an  actual  spill  is  precisely  the  type  of 
information  that  should  be  transmitted 
to  RRTs  and  Area  Committees  for  their 
consideration.  The  other  commenter 
stated  that  the  final  rule  should  clarify 
the  purpose  of  this  change  and  how  EPA 
intends  to  address  after  action  reporting 
and  cost  recovery. 

The  original  purpose  of  the  OSC 
report  was  to  summarize  activities  at  the 
site  and  to  communicate  lessons 
learned,  discuss  any  problems 
encountered  in  the  response,  and 
recommend  improvements  that  need  to 


be  shared  throughout  the  response 
community.  Under  the  NCP,  even 
without  a  requirement  to  prepare  an 
OSC  report  in  every  instance,  the  NRT 
or  an  RRT  can  request  that  an  OSC/RPM 
submit  a  complete  report  on  the  removal 
actions  taken,  including  the  resources 
.committed  and  the  problems 
encountered.  EPA  has  reassessed  the 
desirability  of  requiring  an  OSC  report 
for  all  responses  to  major  discharges  or 
releases  and  determined  that  such  a 
report  will  not  be  required 
automatically.  The  already  considerable 
time  demands  placed  on  the  OSC  have 
increased  dramatically  with  the 
enactment  of  the  OPA.  Preparing  OSC 
reports  is  an  additional  paperwork 
burden  that  is  not  statutorily  mandated. 
Furthermore,  most  important 
information  contained  in  the  OSC 
report — including  lessons  learned  in 
specific  responses  and  documentation 
needed  for  after  action  reporting  and 
cost  recovery — will  be  available  from 
other  materials  prepared  by  the  OSC, 
including  the  pollution  report  and  the 
OSC  log  book.  The  pollution  reports  are 
kept  in  a  central  repository  and  are 
available  to  the  public.  Additional 
incentive  to  make  this  information 
available  comes  from  the  need  to  keep 
ACPs  current  and  an  increased  need  to 
share  lessons  learned.  For  example,  the 
National  Preparedness  for  Response 
Exercise  Program  (PREP)  provides 
e.xercise  guidelines  applicable  to  OSCs 
as  well  as  industry.  Many  of  these 
guideUnes  can  be  met  by  aggressive 
evaluation  of  the  response  and  lessons 
learned  (the  essence  of  the  OSC  report). 
Also,  PREP  currently  is  developing  a 
proposal  to  establish  a  national  data 
base  for  documenting  lessons  learned. 
Both  government  and  industry  will  have 
access  to  this  data  base  for  entering  data 
and  the  public  will  have  access  for 
retrieving  data. 

Section  300. 1 70— Federal  Agency 
Participation 

Three  commenters  asked  that 
§  300.170(d)  be  changed  to  require 
federal  agencies  to  report  releases, 
rather  than  simply  encouraging  them  to 
do  so.  Section  300. 170(c)  states  that  all 
federal  agencies  are  responsible  for 
reporting  releases  of  hazardous 
substances  from  facilities  or  vessels 
under  their  jurisdiction  or  control  in 
accordance  with  section  103  of 
CERCLA.  Section  300.170(d)  refers  to 
pollutants  or  contaminants;  it  is  not  a 
requirement  of  federal  agencies  or  any 
other  organization  or  person  to  report 
releases  of  pollutants  or  contaminants 
that  are  not  defined  by  CERCLA  as 
hazardous  substances.  EPA  agrees, 
however,  that  if  a  federal  agency 
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discharges  oil  in  an  amount  above  the 
threshold  quantity  as  defined  by  40  CFR 
part  110,  the  agency  is  required  to  report 
that  discharge.  Therefore,  the  language 
of  §  300.170(d)  has  been  revised  in  the 
final  rule  to  indicate  that  federal 
agencies  must  report  discharges  of  oil, 
as  required  in  40  CFR  part  110. 

Section  300. 1 75 — Federal  Agencies: 
Additional  Responsibilities  and 
Assistance 

One  commenter  recommended  that 
the  NCP  specify  the  oil  discharge 
contingency  planning  responsibilities  of 
the  Department  of  Transportation's 
(DOT'S)  Office  of  Pipeline  Safety,  DOT's 
Research  and  Special  Programs 
Administration,  and  the  DOI's  Minerals 
Management  Service  (MMS).  The 
commenter  explained  that  each  of  these 
entities  has  issued  proposed  or  final 
regulations  on  response  plaiming 
requiieiiients  for  vessels,  pipelines,  and 
other  means  of  transport.  The 
commenter  further  recommended  that 
the  NCP  incorporate  a  provision  that  the 
requirements  of  these  federal  agencies 
must  be  consistent. 

The  commenter's  recommendations 
provide  a  more  complete  description  of 
the  contingency  planning 
responsibilities  of  federal  agencies 
under  the  OPA  by  specifying  the 
responsibilities  of  EiOT  and  MMS. 
Therefore.  EPA  has  revised  §  300.175,  as 
appropriate.  Regarding  a  "consistency 
requirement,"  CWA  section  311(i),  as 
amended,  requires  facility  response 
plans  to  be  consistent  with  ACPs.  EPA 
does  not  believe,  however,  that  this  type 
of  consistency  requirement  needs-to  be 
included  in  the  NCP,  because  the  NCP 
is  not  the  appropriate  forum  for 
harmonizing  the  response  planning 
requirements  of  various  federal 
agencies. 

One  commenter  suggested  that 
proposed  §  300.175(b){ll)(ii)  could 
result  in  resource  problems,  as  well  as 
potential  legal  and  enforcement 
difficulties,  for  OSHA.  The  commenter 
believed  that  the  proposed  provision 
could  be  interpreted  as  requiring  OSHA 
to  develop  and  maintain  site  safety 
plans.  The  commenter  was  especially 
concerned  that  development  and 
maintenance  of  these  plans  could  be 
interpreted  as  approval  of  the  plans  and 
that  such  an  interpretation  would  make 
it  more  difficult  for  OSHA  to  exercise  its 
enforcement  responsibilities.  EPA  has 
revised  §  300.175(b)(ll)(ii)  to  indicate 
that  OSHA  has  flexibility  to  provide 
advice  and  consultation  on  occupational 
safety  and  health  issues,  as  appropriate 
for  a  particular  response.  For  purposes 
of  clarification,  EPA  would  like  to  note 
that  assistance  provided  by  OSHA  may 


include,  to  the  extent  practicable, 
reviewing  and  proposing  improvements 
to  site  safety  plans,  exposure  monitoring 
protocols,  work  practices,  and  helping 
with  other  compliance  questions.  These 
activities  should  be  accomplished  as  a 
cooperative  effort  between  the  OSC  and 
the  OSHA  representative. 

One  commenter  suggested  that  the 
description  of  the  National  Response 
Center  in  §  300.175(b){16)  be  deleted 
because  much  of  this  information  is 
covered  in  §  300.125.  The  commenter 
also  noted  that  the  requirement  in 
§  300.175(b)(16)  for  notices  of 
discharges  to  be  made  telephonically 
should  apply  to  discharges  and  releases. 
EPA  agrees  and  has  deleted 
subparagraph  {b)(16)  of  §  300.175  and 
has  revised  the  relevant  portion  of 
§  300.125  to  read  "Notice  of  discharges 
and  releases  must  be  made 
telephonically  *   *  *." 

Several  commenters  recommended 
various  editorial  changes  to  the 
responsibilities  of  federal  agencies  in 
§  300.175.  For  example,  one  commenter 
requested  that  the  term  "Radiological 
Assistance  Coordinating  Office"  be 
replaced  with  the  term  "Radiological 
Assistance  Program  Regional  Office"  in 
§3O0.175fb)(5).  Another  commenter 
recommended  that  §  300.1 75(b)(9)(i)  be 
revised  to  add  the  phrase  "and  other 
bureaus"  at  the  end  of  the  description 
of  the  Fish  and  Wildlife  Service's 
responsibilities.  The  reason  for  this 
change  is  that  several  bureaus  of  DO! 
have  expertise  in  determining  the  effects 
of  oil  and  hazardous  substances  on 
natural  resources.  EPA  has  incorporated 
these  and  several  other  editorial 
changes.  In  addition  to  the  changes 
recommended  by  the  commenters,  EPA 
has  clarified  the  description  of  its  own 
scientific  expertise  by  adding  references 
to  human  health  and  ecological  risk 
assessment  and  by  providing 
information  on  how  to  access  this 
expertise. 

Section  300.180— State  and  Local 
Participation  in  Response    . 

One  commenter  suggested  that  the 
response  role  of  Indian  tribes  be 
included  in  its  own  section.  The 
commenter  reasoned  that  although 
mcuiy  sections  of  the  NCP  treat  Indian 
tribes  as  states,  in  reality,  they  are 
trustees  for  natural  resources  belonging 
to  or  controlled  by  the  tribes. 

Section  300.130(b)  explains  that 
Indian  tribes  have  the  opportunity  to 
participate  as  part  of  the  response 
structure,  as  provided  in  the  ACP.  State 
and  Indian  tribe  representatives  also 
may  participate  fully  in  all  activities  of 
the  appropriate  RRT. 


Furthermore,  §  300.305  sj>ecifically- 
defines  "states"  to  include  Indian  tribes 
for  purposes  of  the  NCP,  unless 
otherwise  noted.  Thus,  the  provisions 
referred  to  by  the  commenter,  by 
definition,  reflect  the  appropriate  role  of 
Indian  tribes. 

One  commenter  stated  that  the  NCP 
should  not  alter  the  state's  role  and/or 
title  for  federal  or  state-lead  response 
operations.  The  commenter 
recommended  that  §  300.180(a)  be 
revised  to  read:  "This  agency  is 
responsible  for  designating  the  (State 
On-Scene  Coordinator)  SOSC/RPM  for 
federal  and/or  state-lead  response 
actions,  and  coordinating/ 
communicating  with  any  other  state 
agencies,  as  appropriate."  The 
commenter  reasoned  that  the  NCP 
should  provide  more  flexibility  to  honor 
the  many  ACPs  that  are  being  developed 
and  to  recognize  the  importance  of  the 
state  in  response  to  spills  of  oil  or 
hazardous  materials. 

EPA  generally  agrees  with  the 
sentiment  expressed  by  the  commenter. 
The  Agency  has  modified  the  language 
suggested  by  the  commenter  for 
inclusion  in  §  300.180  to  read  as 
follows:  "This  agency  is  responsible  for 
designating  the  lead  state  response 
official  for  federal  and/or  state-lead 
response  actions  *   *   *."  The  reason  for 
these  modifications  to  the  commenter's 
language  is  to  provide  the  state  with 
maximum  flexibility  in  establishing  a 
title  for  its  lead  response  official,  while 
still  recognizing  the  important  role 
states  play  in  incident  response. 

Another  commenter  recommended 
that  the  NCP  encourage  states  to  enter 
into  Memoranda  of  Understanding  with 
the  federal  government  to  coordinate 
response-related  procedures  and 
resources.  Although  EPA  recognizes  that 
Memoranda  of  Understanding  between 
states  and  the  federal  govermnenf  to 
coordinate  response  procedures  and 
resources  may  be  beneficial,  these 
arrangements  can  occur  without  being 
stipulated  in  the  NCP  and  therefore  the 
recommended  language  is  unnecessary'. 

Section  300. 1 85 — Nongovernmental 
Participation 

One  commenter  stated  that  the  NCP 
should  require  the  appropriate  response 
role  for  volunteers  to  be  mandated  in 
ACPs.  In  particular,  the  commenter 
suggested  that  ACPs  mandate  that 
volunteers,  if  used,  be  directed  by  the 
federal  OSC  and  that  ACPs  specify 
training  requirements  for  each  response 
function  that  volunteers  are  permitted  to 
perform  (e.g.,  clerical  support,  beach 
surveillance,  logistical  support,  wildlife 
treatment).  The  commenter  also 
recommended  language  in  the  NCP 
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prohibiting  the  use  of  volunteers  in 
circumstances  that  expose  them  to 
contaminants  above  "permissible 
exposure  limits." 

EPA  agrees  with  the  sentiment 
expressed  by  the  commenter.  in 
particular,  the  concept  of  using 
volunteers  for  clerical  support. 
However,  these  are  implementation 
issues  that  are  most  appropriately 
addressed  at  the  area  level,  rather  than 
in  the  NCP. 

A  different  commenter  requested  that 
the  NCP  language  place  fewer 
restrictions  on  the  use  of  volunteers. 
The  commenter  explained  that  use  of 
volunteers  should  be  determined  by 
Federal  and  State  OSCs  and  responsible 
parties  through  the  unified  command. 

EPA  believes  that  the  use  of 
volunteers  should  be  determined  by  the 
OSC/RPM  within  the  response 
management  system  that  includes  state 
government,  local  government,  and  the 
responsible  party.  The  relevant  language 
in  §  300.185  will  be  retained  in  the  final 
rule  because  this  allows  the  OSC/RPM 
to  consider  potential  legal  and  logistical 
issues  that  may  restrict  the  use  of 
volunteers  vmder  certain  circumstances. 

Two  commenters  objected  to  the 
statement  in  proposed  §  300.185(a)  that 
entities  required  to  develop  tank  vessel 
and  facility  response  plans  should 
commit  sufficient  resources  to 
implement  the  non-Worst  Case 
Discharge  aspects  of  those  plans.  One  of 
the  commenters  suggested  that  this 
statement  be  deleted  and  the  other 
commenter  recommended  that  the  term 
"should"  be  replaced  with  "shall". 

OPA  section  4202(a)(6)  describes  the 
requirement  for  owners  and  operators  of 
tank  vessels  and  facilities  to  prepare 
response  plans.  The  OPA  states  that 
these  response  plans  must  be  sufficient 
to  respond  to  a  Worst  Case  Discharge,  to 
the  maximimi  extent  practicable. 
However,  facility  and  vessel  response 
plans  are  also  required  to  contain 
certain  other  provisions  and 
information.  For  example,  under  the 
OPA,  response  plans  must:  (1)  be 
consistent  with  the  NCP  and  ACPs;  (2) 
identify  a  qualified  individual  having 
full  authodty  to  implement  removal 
actions;  and  (3)  describe  the  training, 
equipment  testing,  periodic 
unannounced  drills,  and  response 
actions  on  the  vessel  or  at  the  facility. 

A  regulation  recently  promulgated  by 
EPA  at  40  CFR  part  112  implements  the 
broad  OPA  requirements  for  onshore, 
non-transportation-related  facilities  that, 
because  of  their  location,  "could 
reasonably  be  e"5»Mcted  to  cause 
substantial  harm  m*the  environment"  as 
a  result  of  discharges  (59  FR  34070,  July 
1. 1994).  Under  that  final  rule,  owners 


and  operators  of  "substantial  harm 
facilities"  must  prepare  plans  to 
respond  to  a  Worst  Case  Discharge,  and 
to  small  and  medium  discharges,  as 
appropriate.  In  the  preamble  to  the 
facility  response  plan  final  rule.  EPA 
explained  that  the  requirement  to  plan 
for  several  different  spill  sizes  (not  just 
for  Worst  Case  Discharges)  is  consistent 
with  the  implementation  of  OPA 
response  planning  requirements  by 
other  agencies,  including  the  USCG  (see 
58  FR  2358.  February  5. 1993). 

EPA  believes  that  it  adopted  a 
reasonable  approach  in  the  proposed 
NCP  revisions  by  indicating  that 
commitment  of  resources  needed  to 
implement  the  non-worst  case  discharge 
provisions  is  discretionary',  rather  than 
mandatory,  because  the  facility  response 
plan  rulemaking  had  not  yet  been 
finalized.  EPA  has  revised  the  language 
in  §  300.185  of  the  NCP  in  today's  rule 
to  reflect  the  fact  that  the  new 
requirements  for  facility  response  plans 
have  now  been  finalized  in  40  CFR  part 
112.  The  most  significant  change  is  that 
the  term  "should"  has  been  changed  to 
"shall",  as  recommended  by  one  of  the 
commenters. 

Subpart  C — Planning  and 
Preparedness— Overall  Comments 

Three  commenters  recommended 
taking  greater  measures  to  involve  the 
private  sector,  including  industry',  in  the 
planning  and  preparedness  process  and 
the  national  response  system,  especially 
in  the  development  of  the  Regional 
Contingency  Plans  (RCPs)  and  ACPs. 
One  of  these  commenters  noted  that 
existing  law  and  regulations  require 
facility  and  tank  vessel  owners  to  carry 
out  preparedness  and  response 
activities,  yet  current  proposed  language 
discourages  private  sector  input  and 
efforts  into  the  national  response 
system. 

EPA  believes  the  NCP  recognizes  the 
important  contribution  private  parties 
can  and  do  make  in  the  planning  and 
response  processes.  For  example,  with 
regard  to  plaiming.  private  parties  play 
an  essential  role  in  the  development  of 
local  emergency  response  plans  through 
their  participation  on  Local  Emergency 
Plaiming  Committees  (LEPCs). 
Nongovernmental  participation  in  a 
response  is  encouraged  in  §  300.185  of 
the  NCP.  Furthermore.  EPA  encourages 
private  entities  to  participate  throughout 
the  planning  process,  wherever  possible 
and  appropriate. 

Witn  regard  to  area  contingency 
planning,  the  OPA  specifies  that  Area 
Committees  are  to  be  made  up  of 
personnel  fit)m  federal,  state,  and  local 
agencies.  However,  EPA  strongly 
encourages  Area  Committees  to  solicit 


advice,  guidance,  and  expertise  from  all 
appropriate  sources,  including  facility 
owners  and  operators,  cleanup 
contractors,  and  other  qualified  private 
entities.  This  position  is  consistent  with 
the  views  expressed  in  both  the  EPA 
and  USCG  Federal  Register  notices  on 
area  and  Area  Committee  designations. 

Two  commenters  believed  there  are 
instances  in  the  proposed  rule  where 
implied  responsibilities  of  Area 
Conunittees  are  not  consistent  with 
those  stated  in  §§  300.205  and  300.210. 
The  commenters  stated  that  while 
Subpart  C  clearly  establishes  a  planning 
role  for  Area  Committees,  other  parts  of 
the  proposal  give  them  a  more 
expansive  role,  including  training  and 
evaluation  of  preparedness.  The 
commenters  argued  that  these  roles  are 
outside  the  scope  of  the  law  and  not 
appropriate  for  Area  Committees.  EPA 
notes  that  response  preparedness  is  an 
ongoing  process,  which  requires  that 
e.xisting  systems  be  tested  and  improved 
upon.  The  Agency,  therefore,  believes 
that  the  duties  granted  to  the  Area 
Committees  in  the  NCP,  such  as  training 
and  evaluation  of  preparedness,  are 
consistent  with  the  OPA  mandate 
concerning  the  Area  Committees' 
responsibilities  for  response  planning 
and  preparedness. 

In  response  to  a  number  of  comments 
that,  in  some  way  seek  clarification 
regarding  the  various  plans  described  in 
this  subpart  and  their  relationship  to 
one  another,  EPA  has  prepared  an 
additional  figure  (Figure  4)  for  inclusion 
in  this  subpart  of  the  NCP  following 
§300.205. 

Section  300.200— General 

One  commenter  suggested  that  an 
obvious  omission  from  this  section  is 
any  reference  to  the  tank  vessel  or 
facility  plan  preparer  and  responsible 
party,  and  recommended  that  it  be 
added  to  this  section  and  throughout  the 
NCP.  EPA  agrees  that  discussion  of 
these  plans  in  Subpart  C  would  be 
helpful  and  has  added  new  §§  300.205(f) 
and  300.211  in  response  to  this 
comment. 

Section  300.205 — Planning  and 
Coordination  Structure 

One  commenter  strongly  urged  the 
NCP  to  focus  on  the  Area  Committee  as 
the  sole  regional  planning  body  because 
such  organizations  have  been 
functioning  in  an  open  and  cooperative 
manner  since  the  passage  of  the  OPA. 
The  commenter  also  argued  that 
planning  at  this  level  (as  opposed  to  the 
regional  level)  is  much  more  efficient 
for  ver>'  site-specific  activities, 
including  the  identification  of 
environmentally  sensitive  areas.  In 
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addition,  the  conunenter  stated, 
planning  at  this  level  would  make  it 
easier  for  states  to  participate,  since  they 
would  not  have  to  use  liiaited  travel 
funds  to  attend  meetings  at  the  regional 
level. 

While  the  Agency  agrees  that  area- 
level  planning  is  critical  to  the 
effectiveness  of  the  national  response 
system,  EPA  does  not  beUeve  that  the 
area  contingency  planning  structure 
precludes  or  supplants  regional 
planning  activities.  While  some  local 
issues,  such  as  development  of  certain 
portions  of  Fish  and  Wildhfe  and 
Sensitive  Environments  Plan  (FWSEP) 
Annexes,  are  best  handled  at  the  area 
level,  other  planning  issues,  such  as 
cross-area  planning  and  preparedness 
coordination,  are  more  appropriate  for 
the  regional  level.  In  addition,  RRTs 
have  important  response  coordination 
responsibiUties  at  the  regional  level. 

(Jne  commenter  beheved  that  state 
participation  should  be  expressly 
encouraged  in  the  planning  and 
coordination  structiure  (i.e.,  Area 
Committees)  of  the  national  response 
system  and  that  states  should  be 
described  as  full  partners  in  the 
planning  process.  That  commenter  also 
added  that  the  federal  government's 
ability  to  enter  into  Memoranda  of 
Understanding  with  states  should  be 
noted  in  the  NCP.  Memoranda  of 
Understanding  are  a  useful  mechanism 
for  clarifying  response  resovuces  and 
minimizing  potential 
misunderstandings  or  conflicts  during 
an  incident. 

EPA  recognizes  that  states  and  local 
governments  are  integral  parts  of  the 
area-level  planning  process  and  are 
strongly  encouraged  to  participate  in 
their  respective  Area  Committees.  The 
Agency  beheves  that  this  concept, 
grounded  in  the  strong  commitment  to 
state  and  local  involvement  found  in  the 
OPAJs  clearly  reflected  in  the  NOP 
preamble  and  rule  language 
promulgated  today.  In  addition,  because 
the  ACP  is  a  product  of  federal,  state, 
and  local  response  planning 
coordination,  the  Agency  believes  that 
Memoranda  of  Understanding  between 
the  federal  govenmient  and  states  to 
accomplish  this  coordination  are 
imnecessary. 

One  commenter  asked  for  a  better 
explanation  for  determining  who  is 
qualified  to  sit  on  an  Area  Committee 
and  the  process  for  selecting  and,  as 
necessary,  funding  the  participation  of 
committee  members.  Several 
conunenters  beheved  that  Area 
Committees  should  include  the  private 
sector  or  seek  input  and  advice  from 
private  sector  entities  during  the 
planning  process.  One  commenter 


strongly  recommended  that  Regional 
Citizens'  Advisory  Councils  (RCACs),  as 
well  as  representatives  of  municipal 
government,  LEPCs,  villages,  and  other 
locally  elected  bodies  should  be 
specifically  listed  as  participants  on 
Area  Committees. 

The  OPA  directs  the  President  to 
appoint  qualified  personnel  of  federal, 
state,  and  local  agencies  to  the  Area 
Committees.  Thus,  the  OPA  does  not 
permit  private  membership  on  Area 
Committees.  This  does  not  mean, 
however,  that  EPA  seeks  to  exclude 
others  from  participating  in  the  area 
contingency  planning  process.  It  is  left 
to  the  discretion  of  the  Area  Committees 
to  decide  how  they  will  integrate  into 
this  process  response  experts  and  other 
persons  and  groups  with  interest  in  and/ 
or  responsibilities  for  the  envirorunental 
integrity  of  the  area.  Area  Committees 
may  estabUsh  subcommittees  or 
workgroups  as  the  forum  for  obtaining 
advice  and  guidance  from  such  parties. 

The  OPA  does  not  specify  the  criteria 
for  determining  who  is  "quaUfied"  to  be 
on  Area  committees.  This  determination 
is,  therefore,  left  to  the  discretion  of  the 
Secretary  of  Transportation  and  the  EPA 
Administrator.  Interested  parties  may 
contact  the  OSC  for  their  area,  or  refer 
to  the  April  24,  1992,  EPA/USCG 
Federal  Register  notice  (57  FR  15198) 
for  further  information  concerning  Area 
Committees  and  membership  selection. 

One  commenter  urged  that  the 
requirement  for  preauthorization 
planning  contained  in 
§  300.210(c)(4)(ii)(D)  be  added  to  the 
Area  Committees'  responsibilities  under 
§  300.205(a)(3)  and  that  the 
requirements  applicable  to  such  plans 
should  appear  in  the  Area  Committee 
discussion.  The  conunenter  beheved  it 
is  critical  that  the  Area  Committees 
conduct  preauthorization  planning  prior 
to  an  emergency  event  to  resolve  issues 
of  limited  field  data  and  inaccurate  or 
uninformed  opinions  by  interested 
participants. 

Another  commenter  stated  that  the 
proposed  revisions  (i.e.,  requiring  both 
Area  Committees  and  RRTs  to  approve 
dispersant  use)  would  hkely  discourage 
and  impede  decisions  on  the  use  of 
dispersants  and  other  spill  mitigating 
chemical  agents  and  devices.  The 
commenter  recommended  that  the  Area 
Conunittees  take  the  lead  on  making  the 
decision,  while  the  RRTs  serve  in  an 
advisory  role. 

EPA  proposed  revisions  to  §§300.910 
and  300.210  to  require  that  Area 
Committees  be  actively  involved  in  the 
preauthorization  process  and  that,  as 
part  of  their  planning  activities,  they 
develop  preauthorization  plans  that 
address  the  desirabiUty  of  using 


appropriate  products  on  the  Product 
Schedule.  The  Agency  beheves  that  the 
language  in  §  300.210(c)(4)(ii)(D) 
sufficiently  addresses  the  Area 
Committees'  responsibiUties  to  provide 
for  preapproval  plans  as  part  of  the 
FWSEP  Annex  to  the  ACP.  The 
commenter's  suggested  rule  language  is, 
therefore,  unnecessary. 

With  regard  to  the  requirement  that 
both  the  Area  Committee  and  RRT 
approve  dispersant  use,  the  Agency 
agrees  that  preauthorization  of 
dispersants  and  other  spill  mitigating 
chemical  agents  and  devices  is  critical 
to  effective  spill  response  planning. 
However,  the  OPA  does  not  grant  the 
Area  Committee  the  responsibiUty  to 
approve  a  dispersant  use  plan.  Under 
the  approval  scheme  presented  in  the 
NCP,  the  Area  Committee  serves  as  an 
advocate  for  the  dispersant  use  plan, 
while  the  RRT  decides  if  the  plan  is 
adequate  and  may  address  region-wide 
or  cross-regional  issues,  thereby 
providing  a  necessary  forum  for 
dispersant  use  review.  The  Agency 
believes  the  two-step  preapproval  plan 
process  set  forth  in  the  NCP  best  ensures 
consistent  dispersant  use  planning 
while  fulfilling  the  memdate  of  the  OPA. 
It  should  also  he  noted  that,  for  spill 
situations  that  are  not  addressed  by  the 
preauthorization  plans,  the  OSC  (with 
the  concurrence  of  the  EPA 
representative  to  the  RRT  and,  as 
appropriate,  the  concurrence  of  the  RRT 
representatives  frt>m  the  states  with 
jurisdiction  over  the  navigable  waters 
threatened  by  the  release  or  discharge, 
and  in  consultation  with  the  EXK)  and 
DOI  natural  resource  trustees,  when 
practicable)  may  authorize  the  use  of 
dispersants,  surface  washing  agents, 
surface  collecting  agents, 
bioremediation  agents,  or  miscellaneous 
oil  spill  control  agents  on  the  oil 
discharge,  provided  that  the  products 
are  listed  on  the  NCP  Product  Schedule. 

New  §  300.205(0  relates  to  the 
addition  of  §  300.211  and,  along  with 
§  300.211,  is  discussed  in  response  to  a 
comment  on  §  300.200. 

New  §  300.205(g)  was  added  to 
reference  the  new  figxire  that  is 
discussed  under  the  earlier  section 
"Subpart  C  Overall  Comments." 

Section  300.210^FederaI  Contingency 
Plans 

One  commenter  suggested  that  the 
NCP  should  recognize  developments 
that  have  occurred  since  the  passage  of 
the  OPA  and  phase  in  or  eliminate  new 
requirements  at  variance  with  those 
developments.  For  example,  the 
conunenter  stated,  both  format  and 
substantive  requirements  included  in 
the  proposed  rule  for  ACPs  may  not  be 


consistent  with  what  has  been  done  to 
date,  and  compliance  with  these  new 
requirements  cannot  occui  overnight 

Implementation  of  the  OPA  is  an 
ongoing  process  involving  multiple 
regulations  being  prepared  over  an 
extended  period  of  time.  It  is  virtually 
impossible  to  create  a  current  and 
complete  "snapshot"  of  implementation 
efforts  for  these  NCP  revisions  because 
implementation  efforts  are  a  dynamic 
process.  Generally,  there  will  be  a 
period  of  time  following  pubUcation  in 
the  Federal  Register  before  new 
requirements  take  effect.  Such  an 
approach  gives  the  regulated 
community  time  to  come  into 
compliance  and  should  ameliorate 
much  of  the  conunenter's  concern. 

Two  commenters  urged  that  the  NCP 
require  ACPs  to  follow  the  format  of  the 
NCP  and  be  coordinated  with  RCPs. 
indicating  that  close  coordination  and 
consistency  would  lead  to  more 
effective  emergency  response.  While 
EPA  agrees  that  cross-plan  consistency 
is  critical  for  effective  emergency 
response,  the  Agency  has  chosen  not  to 
discuss  in  the  NCP  formatting  issues 
that  go  beyond  the  substantive 
requirements  mandated  by  the  OPA,  in 
order  to  retain  for  the  Area  Committees 
the  maximum  flexibility  to  tailor  ACPs 
to  reflect  their  priorities  and  local 
conditions.  It  should  be  noted,  however, 
that  §  300.210(c)(2)  of  the  NCP  does 
refer  to  the  importance  of  integrating 
plans,  stating,  "(tlhe  ACP  shall  provide 
for  a  well  coordinated  response  that  is 
integrated  and  compatible,  to  the 
greatest  extent  possible,  with  all 
appropriate  response  plans  of  state, 
local,  and  non-federal  entities,  and 
especially  with  Title  III  local  emergency 
response  plans."  Plan  consistency  is  an 
implementation  responsibility  of  the 
OSC  for  the  particular  area.  The  RRT 
should  be  used  as  a  vehicle  to  achieve 
consistency  in  implementation,  as 
provided  in  §  300.115(a)(2). 

EPA  and  the  USCG  have  chosen  to 
build  upon  different  features  of  the  pre- 
OPA  oil  spill  planning  and  response 
structure  in  preparing  AC^s  for  the 
inland  and  the  coastal  zone, 
respectively.  EPA  has  generally  relied 
upon  the  RCPs  to  be  used  for  response 
operations,  while  the  USCG  has  relied 
upon  local  contingency  plans  which 
had  been  prepared  for  each  Captain  of 
the  Port  zone.  Because  the  RCPs  already 
include  some  operational  elements,  the 
initial  ACPs  for  the  inland  zone  have 
relied  to  some  extent  on  augmentation 
of  the  RCP  with  OPA  provisions,  or  on 
adaptation  of  RCP  language  into  a 
separate  ACP  docimient.  Nevertheless, 
some  elements  of  the  RCP.  such  as 
guidance  for  the  development  of 


preauthorization  plans,  a  description  of 
RRT  activation  procedures,  or  other 
regional/district-specific  poUcies 
(including  guidance  for  Area 
Committees  within  their  RRT  zone),  are 
better  suited  for  inclusion  in  the  RCP. 
Other  elements  of  the  RCP.  most 
notably,  the  response  operations 
portions,  are  better  suited  to  be  included 
In  ACPs. 

The  relationship  of  the  various  plans 
prepared  for  emergency  response  is 
illustrated  in  Figure  4. "Relationship  of 
Plans."  following  §  300.205  of  today's 
rule.  In  this  figure,  the  operations 
portions  of  the  RCP  are  best  represented 
by  the  "Federal  Agencies  Internal 
Plans"  box. 

One  commenter  stated  that  ACPs 
should  mirror  the  national  standards 
developed  out  of  the  USCG  regulators- 
negotiation  process  (i.e.,  the  process 
whereby  the  federal  government  and  the 
regulated  community  formed  a 
committee,  discussed  issues,  and 
developed  a  report  for  use  in  drafting  a 
proposed  rule),  because  the  facility 
response  plans  and  vessel  response 
plans,  which  are  mandated  under  the 
OPA  and  must  be  consistent  with  the 
ACPs,  are  already  being  developed 
under  the  national  standards.  EPA  notes 
that  the  national  standards  were 
developed.in  coordination  with  the 
vessel  and  facility  response  plan 
regulations  and  these  standards  are 
appropriate  for  the  regulation  of  vessels 
and  facilities.  However,  it  would  be 
inappropriate  to  include  the  national 
standards,  which  address  the  limited 
universe  of  regulated  vessels  and 
facilities,  in  the  NCP,  which  details  the 
broader  federal  response  structure.  The 
NCP  must  be  flexible  enough  to 
encompass  the  implementation 
approaches  not  only  of  USCG,  but  also 
of  EPA,  MMS,  and  the  Research  and 
Special  Programs  Administration  of  the 
U.S.  Department  of  Transportation 
(DOT). 

Two  commenters  strongly  urged 
consistency  across  the  ACPs.  noting  that 
such  consistency  is  particularly 
important  for  pipelines  or  vessels  that 
cross  states  and  regions  and  thus  are 
subject  to  the  requirements  of  numerous 
ACPs  along  the  route.  The  commenters 
also  believed  that  the  existing  language 
merely  restates  the  law  and  does  not 
provide  enough  information  to  assure 
such  consistency,  nor  does  the  language 
reflect  efforts  underway  since  the 
passage  of  the  OPA.  One  of  the 
commenters  provided  three 
recommendations:  (1)  the  NCP  should 
explicitly  require  uniformity  and 
consistency  and  provide  a  mechanism 
for  resolving  any  inconsistencies;  (2)  the 
NRT  should  be  responsible  for  ensuring 


consistency  among  the  regions;  and  (3) 
procedures  should  be  developed  by 
which  owners  and  operators  of  vessels 
and  facilities  subject  to  a  number  of 
ACPs  may  petition  for  resolution  of  any 
conflicts. 

EPA  believes  that  §300.1 15(a)(2). 
which  gives  the  RRTs  responsibility  for 
providing  "guidance  to  Area 
Committees,  as  appropriate,  to  ensure 
interarea  consistency  and  consistencj'  of 
individual  ACPs  with  [the)  Regional 
Contingency  Plan  and  (the)  NCP,"  is  an 
adequate  framework  for  providing 
coordination  and  consistency.  RRTs 
have  been  designated  as  the  bodies 
responsible  for  interagency  and 
intergovernmental  planning  and 
coordination  of  preparedness  and 
response  actions  at  the  regional  level. 
The  RRTs  should  review  ACPs  in 
carrying  out  this  responsibility  and. 
through  their  comments,  encourage  ' 

consistency  among  individual  plans.  In 
addition,  the  NRT  should  encourage  i 

consistency  among  regions  through  the     ■ 
issuance  of  guidance. 

EPA  disagrees  that  the  NCP  should 
require  uniformity  among  ACPs.  Each 
ACP  throughout  the  country  will  have 
key  common  elements,  such  as  the 
FWSEP  Annexes,  that  will  provide  a 
consistent  basis  nationwide  for 
identifying  resources  needing  to  be 
protected  during  a  response.  However, 
because  the  purpose  of  ACPs  is  to 
prepare  for  spill  response  at  the  area 
level.  Area  Committees  must  retain 
maximum  flexibility  to  tailor  ACPs  to 
reflect  their  priorities  and  local 
conditions,  concerns,  and  capabilities. 

EPA  and  USCG  have  promulgated 
facility  and  vessel  response  plan 
rulemakings  which  detail  the 
requirements  placed  on  owners  and 
operators  for  preparing  those  plans. 
These  plans  are  required  to  be 
consistent  with  relevant  ACPs.  Finally, 
it  should  be  noted  that  the  statutory 
requirement  for  plan  integration  is  met 
when  the  Regional  Administrator  (EPA) 
or  District  Commander  (USCG)  signs  the 
ACP. 

One  commenter  recommended  that 
the  USCG  develop  guidance  to  provide 
better  standardization  of  requirements 
for  ACPs.  Some  specific  areas  the 
commenter  recommends  as  needing  to 
be  addressed  in  ACPs  are  detailed 
training  requirements  to  cover  all  facets 
of  the  response  (including  training  of 
volunteers)  and  a  requirement  to 
address  the  issue  of  site  visitors  and 
passengers  on  vessels  used  in  a 
response. 

EPA  believes  that  the  commenter's 
concern  is  better  addressed  as  an 
implementation  issue.  OSHA  already 
provides  training  requirements  for  spill 
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response.  Area  Committees  can.  if  they 
choose,  determine  training  requirements 
associated  with  spill  response  activities 
and  address  any  such  requirements  in 
ACPs.  The  NCP  is  not  an  appropriate 
vehicle  for  implementing  these 
requirements. 

To  assure  a  timely  decision  on 
dispersant  use,  one  commenter  wanted 
to  require  it  "as  soon  as  practically 
possible,  but  in  no  case  more  than  8 
hours"  (§  300.210(c)(3)(iv)).  The  Agency 
believes  that  incorporating  into  the  NCP 
the  suggested  8-hour  timeframe  for 
decisions  on  dispersant  use  may 
imnecessarily  constrain  flexibility  for 
dispersant  use  at  the  area  level.  EPA  has 
instead  chosen  to  meet  the  OPA  section 
4202(a)  requirement  for  the  ACPs  to 
"describe  the  procedures  to  be  followed 
for  obtaining  an  expedited  decision 
regarding  the  use  of  dispersants" 
through  preplanning.  Individual  Area 
Committees  may  describe  additional 
procedures  for  expedited  dispersant  use. 
The  commenter's  concern,  therefore,  is 
best  addressed  at  the  area  level. 

One  commenter  argued  that  response 
could  be  expedited  if  ACPs  expressly 
identified  in  advance  those  resources 
that  will  be  needed  in  responding  to 
large-scale  spills.  Specifically,  the 
commenter  stated,  elements  of  the 
"detailed  description"  referenced  in 
§  300.210(c)(3)(v)  should  be  Usted  in  the 
regulatory  text  and  include  unified 
command  requirements,  health/safety/ 
training  requirements,  forward 
command  post  sites,  public  information 
resources,  and  interim  and  final  waste 
disposal  procedures. 

Although  EPA  agrees  that  ACPs 
should  provide  for  effective  emergency 
response  structures,  the  Area 
Committees  will  determine  the  specific 
details  of  that  structure.  The 
commenter's  suggested  changes  are  too 
prescriptive  and  therefore  have  not  been 
incorporated  into  the  final  NCP.  The 
Agency  expects  that  all  ACPs  will  be 
updated  over  time  to  reflect  changing 
emergency  respon.se  structures.  It 
should  also  be  noted  that  nothing  in  the 
NCP  precludes  the  development  of  any 
response  management  system,  including 
a  unified  command  structure,  at  the  area 
level. 

One  commenter  argued  that  the  NCP 
should,  at  a  minimum,  contain  a 
detailed  description  of  the  boundaries  of 
the  ACPs,  as  well  as  their  effective  dates 
and  procediu^s  for  obtaining  a  copy  of 
each  ACP.  The  commenter  suggested 
thai  ACPs  be  incorporated  by  reference 
in  the  NCP  and  filed  with  the  Federal 
Register. 

Both  area  boundaries  and  ACPs  are 
expected  to  change  as  the  national 
response  system  evolves  over  time.  The 


April  24. 1992  Federal  Register  notice 
that  designates  the  initial  areas  does 
include  area  boundaries  and  states  that 
any  changes  to  these  boimdaries  will  be 
pubhshed  in  the  Federal  Register.  ACPs 
are  available  for  pubfic  inspection 
through  the  EPA  regions  and  USCG 
districts.  These  regions  and  districts 
may  be  contacted  by  telephone  for  more 
information  on  area  boundaries  and 
ACPs.  Most  ACPs  are  also  available 
through  the  National  Technical 
Information  Service  (NTIS)  for  the  cost 
of  reproduction.  For  further 
information.  NTIS  may  be  contacted  at: 
5285  Port  Royal  Road,  Springfield,  VA 
22161  or  by  telephone  at  703-^87-4655. 

Finally,  m  §  300.210{c)(3j,  the  word 
"may"  has  been  added  to  quaUfy  the 
statement  that  equipment  lists  are 
included  in  "other  relevant  emergency 
plans."  This  change  has  been  made  to 
more  accurately  reflect  the  content  of 
those  plans. 

Fish  and  Wildlife  and  Sensitive 
Environments  Plan  (FWSEP)  Comments 

Two  conunenters  recommended  that 
NOAA  develop  a  comprehensive  set  of 
national  standards  for  Area  Committees 
to  use  in  developing  the  FWSEP 
Annexes.  The  Agency  believes  that 
national  standards  are  inappropriate  for 
meeting  the  intent  of  the  OPA.  The  OPA 
specifically  requires  involvement  of 
state  and  local  officials  in  the 
development  of  area  plans,  in  part  to 
incorporate  local  conditions,  concerns, 
and  capabilities.  National  standards 
could  restrain  Area  Committees  from 
tailoring  the  FWSEPs  to  reflect  their 
priorities  and  local  conditions.  As  a 
consequence,  general  guidance,  rather 
than  standards,  is  more  appropriate  and 
useful  to  the  Area  Committees  in 
carrying  out  their  responsibiUties. 

One  commenter  was  concerned  about 
the  potential  for  duplicative  monitoring 
activities  carried  out  under  multiple 
plans  such  as  the  NCP,  the  NRDA  plan, 
and  the  FWSEP.  and  wanted  assiu-ances 
that  any  monitoring  under  the  FWSEP  is 
closely  coordinated  with  the  other 
plans.  The  commenter  also  requested 
guidance  covering  the  extent,  fi«quency, 
and  duration  of  monitoring. 

EPA  notes  that  any  response 
monitoring,  including  that  detailed  in 
FWSEP  Annexes  to  ACPs,  will  be 
developed  as  part  of  the  ACP  process 
imder  the  supervision  of  the  OSC 
NRDA  activities  aie  primarily  focused 
on  data  collection  and  injury 
assessment,  not  monitoring.  However, 
any  monitoring  conducted  as  part  of  the 
NRDA  process  should  be  coordinated 
with  the  response  activities  to  prevent 
dupUcation  of  effort  and  effective  use  of 
resources,  as  stated  more  generally  in 


§  300.305(e)  (formerly  (d)).  It  should 
also  be  noted  that  the  NCP  does  not 
address  NRDA  monitoring  or 
assessment  concerns.  Further  guidance 
is  being  prepared  by  trustee  agencies  on 
an  ongoing  basis  to  assist  the  Area 
Committees  in  identifying  effective 
measures  and  procedures  for  monitoring 
the  efficacy  of  removal  activities  and 
related  environmental  benefits.  This 
guidance  is  focused  on  operational 
questions,  not  research  and  NRDA 
requirements. 

One  commenter  was  concerned  about 
data  for  the  FWSEPs  and  suggested  that 
Area  Conunittees  should  be  required  to 
analyze  and  review  all  existing  data  and 
not  be  permitted  to  generate  requests  for 
dupUcative  information  and 
requirements  for  new  fate  and  effects 
research.  The  commenter  also  called  for 
guidance  on  collecting,  interpreting,  and 
applying  data  to  ensure  consistency  in 
use  of  data  and  to  avoid  the  kind  of 
problems  that  occiu*  when  data  collected 
for  one  purpose  may  be  inappropriately 
used  for  other  purposes. 

The  Agency  expects  that  FWSEP 
development  will  initially  consist  of 
collecting  existing  information  about 
natural  and  human-use  resources  in  the 
area  from  local  specialists.  Based  upon 
existing  information,  FWSEP 
development  would  proceed  from 
identifying  to  prioritizing  protection  for 
sensitive  environments,  and  then 
selecting  appropriate  cleanup  strategies. 
There  is  no  expectation  that  any 
research  necessarily  will  be  performed; 
this  process  is  bas^  upon  analyzing 
existing  information. 

One  commenter  was  concerned  that 
the  proposed  language  could  bft 
interpreted  as  allowing  Area 
Committees  to  require  companies  to 
acquire  equipment  for  protection, 
rescue,  and  rehabilitation  offish, 
vvrildhfe,  and  habitat. 

The  intent  of  §  300.210(c)(4)(ii)(F)  is 
to  ensiu^  that  the  ACP  will  identify 
what  response  capabilities  will  be 
needed  to  protect,  rescue,  and 
rehabihtate  fish  and  wildlife  resources    " 
and  habitat  and  include  a  process  for 
obtaining  and  using  such  resources  in 
the  event  of  a  spill.  To  clarify  that  this 
is  a  planning  function,  the  term 
"provide"  in  this  section  has  been 
changed  to  "plan."  Area  Committees  do 
not  have  the  authority  to  require  private 
companies  to  acquire  specific  response 
resources.  The  OSC.  however,  needs  to 
know  what  resources  will  be  needed  to 
protect,  rescue,  and  rehabihtate  fish  and 
wildlife  resources  and  habitat  in  spill 
response  and  how  such  resources  are  to 
be  obtained  and  used.  He  or  she  may 
require  use  of  such  resources  by  the 
responsible  party  during  spill  response. 


This  may  include  contracting  with  a 
federally  permitted  wildlife  rescue  and 
rehabilitation  organization,  for  example. 
Such  "additioned  resources"  are  called 
for  in  40  CFR  part  112,  Oil  Pollution 
Prevention.  In  Appendix  F  to  part  112, 
for  example.  Section  1.7.1  requires  non- 
transportation-related  facility  response 
plans  to  address,  as  part  of  the 
identification  and  description  of 
response  resources  for  small,  medium, 
and  worst  case  spills,  additional 
contracted  help  and  access  to  additional 
response  equipment  and  experts. 

Another  commenter  recommended 
that  ACPs  cover  only  discharges  of  oil 
and  not  releases  of  hazardous 
substances  and  that  existing  language 
should  be  revised  to  clarify  this 
distinction.  EPA  does  not,  at  this  time, 
require  ACPs  to  address  hazardous 
substance  releases.  Therefore,  the 
revisions  reconunended  by  the 
commenter  are  not  necessary. 

Nevertheless,  planning  for  hazardous 
substance  releases  is  already  addressed 
in  the  area  contingency  planning 
process,  because  individual  Area 
Committees  will  consider  planning  for 
such  releases,  as  appropriate. 
Additionally,  EPA  has  provided  for 
LEPCs  and  SERCs  to  have  input  into  the 
area  contingency  plaiming  process. 

The  LEPC's  primary  responsibility  is 
to  develop  an  emergency  response  plan 
for  potential  chemical  accidents.  This 
plan  must  describe:  (1)  Emergency 
response  procedures;  (2)  methods  for 
determining  the  occurrence  of  a  release 
and  the  probable  affected  area  and 
population;  and  (3)  conununity  and 
industry  emergency  response  equipment 
and  facilities.  SERCs  are  responsible  for 
supervising  and  coordinating  the 
activities  of  the  LEPCs  and  for  reviewing 
local  emergency  response  plans  for 
chemical  accidents.  Thus,  the  LEPCs' 
and  SERCs'  expertise  in  planning  for 
response  to  chemical  releases  (including 
releases  of  hazardous  substances)  allows 
the  Area  Committees  to  effectively 
address  hazardous  substance  planning 
issues,  as  necessary. 

One  commenter  expressed  concern 
about  the  burden  on  federal  agency 
participants  in  developing  ACPs, 
specifically  the  collection  of  fish  and 
wildlife  and  sensitive  environments 
information.  The  commenter  requested 
clarification  and  specification  of 
timeframes  and  expected  level  of  effort. 
EPA  notes  that  Area  Committees,  not 
facility  owners,  are  responsible  for 
identifying  fish  and  wildlife  resources 
and  sensitive  environments  for 
inclusion  in  the  ACP.  However,  until 
the  geographic-specific  aimexes  of  the 
ACPs  have  been  completed,  the  faciUty 
owners  and  operators  remain 


responsible  for  ensuring  protection  of 
sensitive  environments  in  their 
proximity  for  inclusion  in  their  faciUty 
response  plans.  The  guidance  for 
determining  and  planning  for  these 
responsibihties  on  an  interim  basis  is 
provided  in  a  Federal  Register  notice 
pubhshed  on  March  29,  1994  (59  FR 
14713)  by  the  Department  of  Commerce 
(DOC)/NOAA.  Ultimately,  the  Area 
Committee  deliberations  and  their  ACPs 
will  provide  the  specific  information  on 
fish  and  wildlife  and  sensitive 
environments  with  which  the  faciUty 
plans  must  be  consistent.  Because  the 
planning  process  should  be  kept  as 
flexible  as  possible  to  allow  for 
differences  between  areas,  and  because 
the  area  contingency  planning  process  is 
iterative,  it  would  not  be  appropriate  for 
the  NCP  to  dictate  how  the  Area 
Committees  should  identify  fish  and 
wildlife  resources  and  sensitive 
environments. 

There  were  a  number  of  comments 
regarding  sensitive  areas  or 
environments.  Two  commenters 
suggested  that  such  areas  should  be 
determined  on  the  basis  of  ecological 
risk,  noting  that  some  areas  identified  as 
"sensitive"  may  not  be  ecologically 
sensitive,  yet  other  areas  which  do  not 
have  a  "sensitive"  designation  may  be  at 
risk  ecologically.  The  commenters 
wanted  Area  Committees  to  consider 
ecological  value,  sensitivity  to  oil 
impact,  and  risk  of  exposure  when 
designating  sensitive  areas. 

The  FWSEP  secUon  in  the  NCP  was 
intended  to  provide  broad«  general 
guidance  on  fish  and  wildhfe  and 
sensitive  areas.  Area  Committees  will 
incorporate  local  conditions,  concerns, 
and  priorities  into  their  designation  and 
prioritization  of  sensitive  areas. 
Additional  guidance  in  the  form  of 
technical  documents,  such  as  NOAA's 
Shoreline  Countermeasures  Manual  for 
Temperate  and  Tropical  Coastal 
Environments  and  Guidelines  for 
Developing  Digital  Environmental 
Sensitivity  Indexes,  have  been 
distributed  to  many  Area  Committees. 
Further  guidance  is  being  prepared  by 
trustee  agencies  on  an  ongoing  basis. 

Another  commenter  recommended 
including  areas  designated  as  sensitive 
under  the  Coastal  ^one  Management 
Act  (CZMA)  or  state  coastal 
management  programs.  EPA  notes  that- 
CZMA-designated  and/or  state  coastal 
management  program  areas  are  expected 
to  be  identified  by  the  state 
representatives  as  part  of  development 
of  the  FWSEP  Annex  to  the  ACP. 

One  commenter  believed  that  the 
current  definition  of  sensitive  areas  was 
too  vague  and  recommended  that  Area 
Committees  be  required  to  identify  and 


delineate  these  areas  on  a  map.  This 
commenter  also  called  for  more  specific 
guidance  on  defining  "sensitive  areas," 
giving  as  examples  the  need  for  a  clear 
explanation  of  such  terms  as  "wetland," 
"various  state  lands,"  and  "biological 
resource  area." 

The  definition  of  sensitive  areas,  as 
described  in  the  NCP  and  in  NOAA's 
Federal  Register  notice  (59  FR  14713, 
March  29, 1994),  are  only  broad  in  the 
sense  that  they  are  not  prohibitive.  The 
documents  that  are  referenced  for 
further  information  in  that  notice  are 
cited  only  to  the  extent  that  they  are 
considered  for  identification  of  sensitive 
areas  and  are  not  cited  to  limit  response 
action  selection,  but  rather  to  focus  the 
deliberations  on  sensitive  areas. 
National  guidance  has  identified  key 
components  that  should  be  considered 
when  determining  environments 
sensitive  to  oil  impacts  which  should 
facilitate  consistency  in  Area  Committee 
approach. 

However,  it  is  important  that  the  Area 
Committees  determine  what  is 
important  for  their  area,  incorporating 
local  factors  and  priorities.  It  is  the  Area 
Committees'  responsibility  to  determine 
and  rank  sensitive  environments  within 
their  jurisdiction  for  the  purposes  of 
protection  priorities  and  cleanup 
measure  selection  as  related  to  spills. 
This  may  or  may  not  include  areas 
specifically  identified  by  other  statutes 
as  "sensitive"  for  other  purposes. 
Although  some  Area  Committees  are 
making  use  of  maps  to  deUneate  fish 
and  wildlife  and  sensitive 
environments,  it  is  not  specified  by 
statute.  This  implementation  issue  is 
left  up  to  the  Area  Committees. 

Yet  another  commenter  urged  that 
determinations  of  sensitive  areas  be 
extremely  specific  and  have  a  clear 
scientific  basis,  and  that  each  Area 
Committee  develop  a  single 
prioritization  Ust.  The  Agency  restates 
that  the  guidance  offered  to  the  Area 
Conunittees  is  intentionally  broad  to 
allow  the  committees  to  incorporate 
local  values  and  priorities  (as  per 
§  300.210(c)(4)  (ii)(A)).  "Wetlands"  are 
referenced  in  the  EPA  final  rule  at  40 
CFR  part  112  as  areas  that  may  be  "fish 
and  wildlife  and  sensitive 
environments."  Thus,  Area  Committees 
may  identify  in  the  ACP  particular 
wetlands  in  their  area  as  and  wildUfe 
and  sensitive  environments. 
Identification  of  sensitive  areas, 
however,  is  only  the  first  step;  ranking 
areas  to  be  protected  is  the  second  step, 
which  will  force  discussion  of  those 
areas  which  can  be  reasonably  expected 
to  be  protected  in  comparison  to  other 
areas  of  "special  economic  or 
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environmental  importance  that  might  be 
damaged  by  a  disdiarge." 

One  commenter  provided  language 
and  recommendations  regarding 
preapproval  for  specific 
countermeasures  or  removal  actions  as 
provided  in  proposed 
§300.210(c)(4)(ii)(D).  stating  that  plans 
should:  (1)  require  concurrence  by  EPA. 
state(s).  and  natural  resource  trustees; 
(2)  address  specific  contexts  in  which 
the  countermeasures  should  and  should 
not  be  used;  and  (3)  discuss  certain 
factors  such  as  potential  sources  and 
types  of  oil,  sensitive  areas,  available 
product  and  storage  locations,  available 
equinm^'nt  and  trained  operators,  and 
means  for  monitoring  application  and 
effectiveness.  The  commenter  also 
recommended  expanding  the 
characterization  of  "sensitive  areas"  to 
include  areas  of  special  economic  or 
environmental  importance — not  just  fish 
and  wildUfe  resources  or  habitat. 

The  requirements  for  obtaining 
preapproval  for  use  of  specific 
dispersants  and  other  chemical 
countermeasures  is  covered  in  Subpart 
J  of  the  NCP.  Repeating  the  state  and 
EPA  role  in  preapproval  plans  in  the 
FVVSEP  is  unnecessary.  Language 
regarding  trustee  conciurence  in 
preapproval  plans  for  chemical 
countermeasures  is  included  in 
§  300.210(c](4)(ii)(D)  to  meet  the  intent 
of  section  1011  of  the  OPA,  that  there 
shall  be  consultation  with  "the  affected 
trustees  *   •   *  on  the  appropriate 
removal  action  to  be  taken  in 
connection  with  any  discharge  of  oil." 
Trustee  concurrence  is  more  appropriate 
than  consultation  during  the 
contingency  planning  phase,  when  there 
is  sufficient  time  to  identify  and  resolve 
natural  resource  concerns.  The 
requirement  for  conciurence  diuing  the 
advance  planning  phase  will  ensure 
trustee  involvement  in  decisionmaking. 
This,  in  turn,  should  ensure  that 
operations  during  a  removal  action  can 
be  carried  out  quickly  and  effectively 
because  concerns  that  might  otherwise 
slow  the  action  will  have  been 
addressed  in  advance.  Conditioning  the 
consultation  requirement  by  adding  the 
term  "appropriate,"  as  requested  by  the 
commenter,  would  not  meet  this  legal 
requirement. 

Regarding  the  specific  factors  relating 
to  the  use  of  countermeasures  that  the 
commenter  requested  be  addressed  in 
the  FWSEP,  nearly  all  of  the 
recommended  language  aheady  appears 
in  Subpart  J.  §  300.910(a);  the  rest  is 
already  in  other  parts  of  Subpart  C  and 
agency  guidance.  Again,  it  is  not  the 
intent  of  the  FWSEP  to  repeat  other 
sections  of  the  NCP,  in  this  case. 
Subpart  J,  although  §  300.210(c)(4)(ii)(D) 


specifically  references  these  Subpart ) 
requirements.  The  FWSEP  is  a  tool  to 
focus  the  Area  Committee  on  specific 
issues  and  offers  flexible  guidelines  that 
will  help  protect  fish  and  wildlife,  their 
habitat,  and  sensitive  environments 
diuing  discharges  and  releases. 

The  clarification  this  commenter  also 
requested  regarding  the  characterization 
of  "sensitive  areas"  is  not  necessary 
because  §  300.210(c)(3)(i)  aheady  states 
that  the  ACP  shall  include  these  areas. 
Language  in  the  preamble  to  the 
proposed  rule  offered  several  examples 
of  economic  and  environmental  areas 
that  might  be  included  in  the  annex  to 
the  ACP.  The  Area  Committee  has  the 
information  required  to  evaluate 
properly  any  areas  considered  for 
designation  in  the  ACP.  The  NCP 
provides  broad  guidelines,  so  the  Area 
Committee  has  the  flexibility  to  evaluate 
and  identify  these  potential  areas  of 
importance  in  the  development  of  the 
AO*.  This  flexibility  permits  the  Area 
Committee  to  create  an  area-specific 
plan  that  provides  for  "immediate  and 
effective  protection,  rescue,  and 
rehabilitation  of,  and  the  minimization 
of  risk  of  damage  to,  fish  and  wildlife 
resoiu'ces  and  their  habitat,"  in  addition 
to  any  other  areas  of  special  economic 
or  environmental  importance  which 
they  have  identified  for  inclusion  in  the 
annex  to  the  ACP. 

Two  other  conunenters  argued  that 
state  trustees,  not  just  federal  natural 
resource  trustees,  should  be  asked  for 
concurrence  on  countermeasure 
approval.  EPA  notes  that  the  state 
representative  to  the  RRT,  the  body 
which  has  the  responsibility  for  pre- 
approval for  specific  countermeasures. 
represents  all  the  interests  of  the  state 
and  is  the  conduit  for  state  concurrence. 

One  commenter  suggested  that 
proposed  §  300.210(c)(4)(ii)(G)  be 
amended  to  include  the  provision  of 
"other  related  fish  and  wildlife  permits 
or  emergency  permits  to  facilitate 
response  related  activities"  as  well  as 
procedures  regarding  "all  response  and 
response  training-related  activities  that 
could  be  construed  to  be  a  taking,  or 
involving"  the  capture,  transport, 
rehabilitation,  or  release  of  wildhfe. 

EPA  notes  that,  as  written,  the 
referenced  section  covers  the  fish  and 
wildlife  permits  necessary  for  response- 
related  activities,  as  identified  by  the 
agencies  responsible  for  overseeing 
possession  and  handling  of  fish  and 
wildlife.  This  section  calls  for  the  ACP 
to  "provide  guidance  on  the 
implementation  of  law  enforcement 
requirements  included  under  current 
federal  and  state  laws  and 
corresponding  regulations."  Permits 
other  than  those  covered  in 


subparagraph  (G)  must  be  addressed  on 
a  case-by-case  basis.  Permits  are  issued 
for  the  purpose  of  handling  and 
rehabihtating  wildlife  threatened  or 
injured  during  a  response,  not  to  give 
preauthorization  for  the  potential 
"taking"  of  wildlife  during  response 
activities  or  response-related  training. 
Usually,  natiual  resource  law 
enforcement  agents  are  on-scene  or 
readily  accessible  for  requests  for  other 
permits  in  the  event  of  unusual 
response  activities  that  might  require 
authorization. 

Finally,  in  §  300.210(c)(4){ii)(F),  EPA 
has  indicated  that  planning  for 
protection,  rescue,  and  rehabilitation  of 
fish  and  wildlife  resources  and  habitat 
does  not  interfere  with  other  OSC 
removal  oi>eratiQns.  The  reason  for 
adding  the  word  "other"  is  to  clarify 
that  fish  and  wildlife  planning  activities 
are  part  of  the  OSC's  removal 
operations. 

Section  300.21 1—OPA  Facility  and 
Vessel  Response  Plans 

See  discussion  under  §  300.200. 
Section  300.212— Area  Response  Drills 

Seven  commenters  believed  that  the 
NCP  should  acknowledge  and  reference 
the  proposed  "National  Preparedness 
for  Response  Exercise  Program  (NPREP 
or  PREP)"  and  make  sure  that  NCP 
language  is  consistent  with  these 
proposed  guidelines.  Two  commenters 
stated  it  was  imperative  that  the  NCP 
not  create  any  additional  requirements 
with  regard  to  exercises  beyond  those 
contained  in  PREP. 

The  Agency  notes  that  the 
development  of  the  PREP  proposal 
creates  a  method  for  faciUty  owners  and 
operators  and  Area  Committees  to 
satisfy  all  OPA  drill/exercise 
requirements.  At  the  same  time,  the 
language  in  the  NCP  is  merely 
attempting  to  reflect  a  new  CWA 
requirement  for  periodic  area  response 
drills.  EPA  recognizes  that  PREP 
represents  a  comprehensive  approach  to 
response  exercises  and  that  compliance 
with  the  PREP  guidelines  to  conduct 
drills  will  be  considered  adequate  to 
meet  the  NCP  requirements.  However, 
although  PREP  represents  one  method 
for  meeting  the  drill/exercise 
requirements  in  the^OPA,  it  cannot 
replace  the  relevant  NCP  provisions 
because  PREP  is  volimtary  rather  than 
mandatory. 

One  commenter  believed  that  the  cost 
of  area  exercises  should  be  borne  by  the 
OSLTF.  Currently.  OSLTF  funds  are  not 
available  to  pay  for  area  exercises.  When 
Congress  established  the  OPA,  it 
authorized  the  various  agencies  with 
responsibility  for  pollution 


preparedness  and  response  to  spend 
funds  to  support  participation  in  the 
national  response  system.  Congress  did 
not,  however,  appropriate  the  funds  to 
do  so.  For  the  OSLTF  to  be  used  for 
exercises.  Congress  would  have  had  to 
appropriate  money  for  this  specific  use. 
In  the  absence  of  this  appropriation,  the 
various  agencies  are  responsible  for 
providing  the  funds  fi-om  within  their 
organizations. 

Section  300.21 5-^Title  III  Local 
Emergency  Response  Plans 

Two  commenters  believed  that  this 
section  should  require  consistency  of 
Title  in  plans  with  the  NCP,  RCPs, 
ACPs.  and  state  plans,  indicating  that  it 
is  critical  for  functions  to  be  consistent 
at  all  levels  of  plaiming.  EPA  recognizes 
the  importance  of  coordinating  local 
emergency  response  plans  developed  by 
LEPCs  and  other  contingency  planning 
efforts.  The  current  NCP  requires  that 
OSCs  preparing  plans  coordinate  with 
LEPCs.  hi  addition,  RRTs  are 
responsible  for  providing  regional 
consistency  (§  300.115(a)(2)). 

OPA  has  added  specified 
requirements  for  facilities  to  prepare 
contingency  plans  as  well  as  for  Area 
Committees,  under  the  direction  of  an 
OSC,  to  prepare  ACPs.  The  coordination 
requirements  pursuant  to  the  Superfund 
Amendments  and  Reauthorization  Act 
Title  III  and  those  already  in  the  NCP 
are  now  augmented  by  the  need  to 
include  coordination  with  the  many 
new  plans  being  developed  under  OPA. 
RRTs  are  now  responsible — through 
RCPs — to  coordinate  area  planning  (for 
example,  to  ensure  that  pipelines 
crossing  through  several  areas  are  not 
subject  to  disparate  requirements). 
Finally,  the  NRT— through  the  NCP— 
coordinates  the  entire  national  response 
system. 

ACPs  should  be  coordinated  with 
and,  to  the  extent  possible,  be  consistent 
with  LEPC  plans  and  facility  response 
plans  under  OPA.  Of  course,  LEPC 
plans  and  ACPs  should  recognize  the 
role  of  the  federal  government  during 
emergency  response,  as  described  in  the 
NCP. 

Subpart  D — Operational  Response 
Phases  for  Oil  Removal 

Section  300.305— Phase  II— Preliminary 
Assessment  and  Initiation  of  Action 

Several  commenters  sought 
clarification  of  the  role/responsibility  of 
the  responsible  party  to  imdertake  a 
response  action  in  the  first  instance. 
Some  commenters  thought  the  language 
in  §  300.305(c)  was  misleading  when  it 
says  the  OSC  may  allow  the  responsible 
party  to  perform  removal  actions. 


Rather,  these  commenters  suggest  the 
responsible  party  must  be  required/ 
given  the  opportunity  to  inunediately 
undertake  containment,  control,  and 
cleanup.  One  commenter  noted  that 
most  responsible  parties  already  have 
contingency  plans  in  place  and  have  the 
training  and  expertise  necessary  to 
respond  immediately  and  effectively. 
The  commenter  also  suggested  that  the 
final  rule  should  be  clear  that  if  the  OSC 
delegates  to  the  responsible  party  the 
duty  to  respond  to  the  discharge  in 
accordance  with  the  NCP,  then  the 
responsible  party,  as  the  agent  of  the 
OSC.  should  have  the  same  authority  as 
the  OSC  to  access  the  spill  site  to 
conduct  the  removal  without 
interference  from  other  authorities. 

As  stated  in  the  preamble  to  the 
proposed  rule,  the  NCP  had  provided 
that  the  OSC  must  make  reasonable 
efforts  to  have  the  responsible  party  take 
proper  response  actions.  The  proposed 
revision  retained  as  an  option  the 
possibility  of  allowing  the  responsible 
party  to  take  the  lead  where  the  OSC 
determines  this  approach  will  result  in 
immediate  and  effective  response 
action.  The  reason  for  this  change  is  that 
under  the  amended  CWA.  it  is  clear  that 
the  OSC.  rather  than  the  responsible 
party,  determines  the  appropriate  course 
of  action  for  response.  Even  with  this 
change,  however,  the  responsible  party 
is  not  absolved  from  responsibility  for 
taking  whatever  actions  are  necessary 
immediately  upon  discovery  of  a  spill 
.  until  such  time  as  the  OSC  is  notified 
and  able  to  determine  the  appropriate 
course  of  action. 

As  to  the  commenter's  concerns 
regarding  the  scope  of  authority  of  the 
responsible  party  when  undertaking  a 
response,  the  OSC  does  not  "delegate" 
response  authority  to  the  responsible 
party.  Rather,  the  OSC  determines 
whether  the  responsible  party  is  capable 
of  carrying  out  hilly  effective  response 
measures.  If  the  OSC  determines  that 
such  capability  exists,  he  or  she  can 
permit  responsible  party  cleanup  to 
occur  and  simply  provide  surveillance 
over  whatever  actions  are  initiated.  The 
responsible  party  is  not  the  "agent"  of 
the  OSC,  and  EPA  does  not  provide  to 
the  responsible  party  the  authority 
granted  to  the  OSC  to  access  the  site  for 
response  purposes. 

One  commenter  suggested  that  the 
NCP  needs  to  recognize  that  direction  of 
responsible  party  contractors  will  occur 
through  the  responsible  party.  The 
commenter  stated  that  those  contractors 
are  at  financial  risk  if  they  take  direction 
directly  from  the  OSC.  and  fifing  a  claim 
against  the  OSLTF  is  not  an  adequate 
remedy  because  of  delays  and 
uncertainty  in  recovering  those  costs. 


EPA  notes  that  OPA  section  4201 
clearly  states  that  the  President 
(delegated  to  the  OSC)  is  given  the 
authority  to  "direct  or  monitor  all 
Federal.  State,  and  private  action  to 
remove  a  discharge."  It  is  the  obUgation 
of  the  responsible  parties  and  their 
cleanup  contractors  to  establish  a 
contractual  relationship  that  provides 
for  appropriate  rights  and  protection  for 
both  parties,  including  a  cleanup 
scenario  where  the  OSC  directs  all 
private  party  action.  Also.  ACPs  and 
facility  response  plans  may  address 
aspects  of  this  relationship  and  how  it 
will  work  when  the  OSC  directs  the 
response;  the  NCP  is  not  the  appropriate 
place  to  address  such  relations. 

Two  commenters  suggested  that, 
contrary  to  proposed  language  in 
§  300.305(c).  the  OSC  lacks  authority  to 
direct  state  and  local  agency  actions,  but 
rather  should/must  coordinate  w  ilh 
these  parties  through  the  unified 
command  system.  However,  the 
language  to  which  the  commenters 
objected,  that  the  OSC  "may  direct  or 
monitor  all  Federal,  State,  and  private 
actions  to  remove  a  discharge"  is  taken 
directly  from  CWA  section  311(c).  as 
amended  by  the  OPA.  Thus,  EPA 
disagrees  that  the  OSC  does  not  have  the 
authority  to  direct  state,  local,  or  private 
actions. 

Two  commenters  stated  that  when 
there  is  an  immediate  threat  to  the 
public  health  and  safety,  the  local  on- 
scene  coordinator  (fire  chief,  emergency 
manager)  should  serve  as  the  incident 
commander.  This  is  consistent  with 
EPA's  view  of  how  the  response 
management  system  should  work.  As 
noted  in  the  preamble  to  the  proposed 
rule,  "the  individual  in  charge  of  an 
incident  command  system  is  the  senior 
official  responding  to  the  incident;  for 
the  national- response  system,  this 
individual  is  the  OSC."  At  some 
incidents  there  may  be  a  period  of  time 
before  which  the  OSC  is  in  place  to  take 
charge  of  the  response.  In  such  cases,  it 
is  appropriate  for  the  senior  individual 
who  is  on  site,  such  as  the  fire  chief,  to 
take  charge  (temporarily)  as  the  incident 
commander.  Of  course,  the  OSC  always 
retains  the  authority  to  choose  to  direct 
any  portion  of  the  spill  response. 

Another  commenter  suggested  that 
inclusion  of  the  unified  command 
concept  would  clarify  that  a  state  is  not 
at  hberty  to  impose  more  stringent 
measures  when  a  federal  OSC  is 
directing  the  response.  EPA  disagrees 
with  the  commenter's  view  that  a  state 
could  initiate  more  stringent  measures 
than  the  OSC  when  the  latter  is 
directing  the  response.  When  directing 
a  response,  the  OSC  is  more  than 
managing  the  response.  He  or  she  has 
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specific  legal  authority  to  giiide  the 
activities  of  all  parties  responding  to  a 
discharge,  and  all  actions  would  have  to 
be  authorized  or  approved  by  the  OSC. 

In  addition,  under  OPA  section  1011, 
in  all  cases  it  is  the  President  (delegated 
to  the  OSC)  in  consultation  with 
governors  of  affected  states  who 
determines  when  removal  shall  be 
considered  complete.  At  the  same  time, 
however,  section  1011  states  that  a 
determination  that  federal  removal 
action  is  complete  "shall  not  preclude 
additional  removal  actions  under 
appUcable  State  law." 

Numerous  comraenters  thought  the 
term  "direct"  needed  greater 
explanation  or  definition.  It  was 
suggested  that  doing  so  would  clarify 
the  flexibility  (range  of  authority)  of  the 
OSC  in  directing  a  response  and  the 
differences  between  "directing"  actions 
.in  the  case  of  substantial  threats  and 
other  clodiiup  scenarios.  One 
commenler  suggested  that  discussion  of 
the  OSC's  choice  to  monitor  a  response 
needed  expansion,  specifically  to 
indicate  that  states  or  persons  other  than 
the  responsible  party  could  be  permitted 
to  undertake  a  removal  action  (provided 
it  would  be  immediate  and  effective). 

The  emphasis  during  oil  spill 
response  is  on  coordination  and 
cooperation,  rather  than  on  a  more  rigid 
system  of  command  and  control.  The 
OSC,  the  state/local  government 
representatives,  and  the  responsible 
party  all  are  involved  with  varying 
degrees  of  responsibility,  regardless  of 
the  size  or  severity  of  the  incident.  The 
OSC  in  every  case  retains  the  authority 
to  direct  the  spill  response,  and  must 
direct  responses  to  spills  that  pose  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States.  In  many 
situations,  however,  the  OSC  will 
choose  to  monitor  the  actions  of  the 
responsible  party  and/or  state/local 
govermnents  and  provide  support  and 
advice  where  appropriate.  The  response 
management  structure  does  not  and 
cannot  attempt  to  prescribe  a  specific 
item-by-item  functional  description  of 
where  particular  organizations  or 
individuals  fit  within  a  single  response 
structure  for  a  given  response. 
Developing,  adopting,  and 
implementing  a  response  management 
system,  such  as  a  unified  command 
system,  is  the  responsibility  of  the  OSC 
and  the  Area  Committee,  through  the 
ACP. 

One  commenter  suggested  that  the 
OSC  should  expeditiously  declare  the 
government's  elective  decision  to  direct 
a  response,  not  only  declare  it  in  those 
cases  where  the  OSC  is  required  to 
direct  (as  provided  in  proposed 
§  300.305(c)(2)).  The  commenter  argued 


that  participants  in  a  response  need  to 
clearly  understand  the  nature  of  the 
federal  role  and  that  this  change  would 
help  minimize  confusion  over  who  is 
the  ultimate  decisionmaker,  avoid 
ambiguity  in  planning  and 
implementation  of  response  strategies, 
and  foster  consistency  in 
decisionmaking. 

EPA  does  not  agree  with  this 
commenter's  proposal  because  it  could 
imnecessarily  constrain  the  flexibility  of 
the  OSC.  In  those  cases  where  OSC 
direction  is  discretionary,  there  may  be 
expectations  that  by  not  declaring 
expeditiously  that  he  or  she  will  direct 
the  response,  the  OSC  has  foregone  any 
opportunity  to  ever  do  so.  EPA  believes 
that  it  would  be  counterproductive  to 
put  pressures  on  OSCs  to  make 
decisions  prematurely  or  to  create 
expectations  among  other  parties  that  a 
situation  is  not  subject  to  change, 
regardless  of  future  events. 

One  commenter  suggested  that 
trustees  and  others  are  increasingly 
involved  in  the  response  process, 
including  decisionmaking,  and 
suggested  that  this  involvement 
decreases  the  timeliness  and 
effectiveness  of  response  efforts.  Related 
to  this,  the  commenter  cites  legal 
concerns  that  often  polarize  government 
and  responsible  party  responders  during 
major  spills,  and  suggests  that 
separating  the  damage  assessment  phase 
in  both  time  and  agency  would  promote 
cooperation  and  free  exchange  of 
information. 

With  regard  to  the  commenter's 
concern  over  an  increase  in  the  number 
of  entities  with  actual  or  perceived  roles 
in  decisionmaking,  the  Agency  notes 
that  section  1011  of  the  OPA  requires 
consultation  with  affected  trustees  on 
the  appropriate  removal  action  to  be 
taken  in  connection  with  any  discharge 
of  oil.  EPA's  intention  is  that  this 
consultation  will  take  place  in  large  part 
during  the  area  contingency  planning 
process.  In  terms  of  information 
exchange  among  parties  involved  in  a 
response,  EPA  wholeheartedly  supports 
the  notion  that  there  should  be  nothing 
■to  impede  cooperation  and  fi^ 
exchange  of  information  to  expedite  the 
response  activities.  Information  should, 
to  the  maximum  extent  possible,  flow 
freely  between  those  agencies  involved 
in  the  response  and  those  involved  in 
the  damage  assessment.  In  addition,  it  is 
important  that  the  activities  of  the  two 
groups  be  closely  coordinated,  as 
intended  by  §§  300.305(e)  (formerly  (d)) 
and  300.61 5(c)(3)(ii).  In  today's  final 
rule,  language  is  added  to  these  two 
sections  to  reinforce  the  point  that 
information  collected  for  damage 
assessment  which  is  supportive  of  the 


response  phase  should  be  made 
immediately  available  to  the  OSC  to 
support  his  or  her  decisions.  This 
information  flow  will  most  likely  occur 
through  the  SSC  who  serves  on  the 
OSC's  staff  as  the  interface  with  the 
trustees. 

_    Two  commenters  suggested  that 
although  proposed  §  300.305(d)  (now 
(e))  indicates  the  lead  administrative 
trustee  will  act  on  behalf  of  all  trustees, 
this  is  not  necessarily  the  case  nor  is  it 
acceptable  to  the  states  under  all 
conditions.  Related  to  this,  one 
commenter  stated  that  the  preamble 
language  concerning  the  USCG's  future 
regulations  that  will  detail  the  lead 
adniinistrative  trustee's  authority  to 
access  federal  response  resources  on 
behalf  of  all  trustees  is  confusing.  The 
commenter  suggested  that,  as  written,  it 
is  unclear  whether  this  statement  refers 
to  funding  for  initiation  of  damage 
assessments  or  trustee  access  to  OSC 
airplanes,  vessels,  etc.  The  commenter 
believed  the  intent  was  to  cover  the 
former  and  recommends  that  language 
be  added  to  the  NCP  to  that  effect.  EPA 
believes  the  commenter  is  correct.  The 
regulations  in  question  will  address 
trustee  access  to  the  OSLTF.  It  should 
be  noted,  however,  that  there  may  be 
situations  where  the  OSC  provides  non- 
financial  resources  to  trustees  to  carry 
out  their  NRDA  and  related 
responsibilities.  The  language  of 
§  300.305(e)  (formerly  (d))  is  being 
revised  to  clarify  that  the  "response 
resources"  referred^to  are  non-monetary 
resources,  i.e.  personnel  and  equipment. 
This  is  the  only  action  taken  by  the  lead 
administrative  trustee  on  behalf  of  all 
trustees  that  is  called  for  in  this  section 
of  the  rule.- Providing  a  single  point  of 
contact  between  the  trustees  involved  in 
initiation  and  the  OSC  should  facilitate' 
trustee  access  to  response  equipment 
and  personnel  by  ensuring  that  all 
trustee  needs  are  communicated  to  the 
OSC  in  a  coordinated  manner. 

One  commenter  Stated  that  the 
proposed  NCP  is  structiu-ed  in  a  way   ■ 
that  does  not  ensure  integration  with 
facility  response  plans.  EPA  believes 
that  the  commenter's  concern  about 
integrating  facility  plarming  efforts  are 
misdirected  towards  the  NCP.  It  is  the 
area  contingency  planning  process 
where  preparedness  planning  on  the 
part  of  specific  facilities  within  the  area 
should  be  accounted  for.  The  ACPs  can 
then  be  implemented  in  such  a  way  as 
to  take  advantage  of  all  available 
resources. 
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Section  300.310— Phase  Ill- 
Containment,  Counterweasures. 
Cleanup,  and  Disposal 

One  commenter  urged  that  the  NCP 
expressly  recognize  OSC  authority  to 
permit  the  return  of  oil  or  oily  water 
incidental  to  mechanical  recovery 
operations  back  into  the  response  area. 
EPA  believes  this  practice  is  currently 
recognized  as  a  routine  and  necessary 
peirt  of  response  operations  under 
certain  circumstances.  The  appropriate 
role  of  such  action  should  be  addressed 
as  part  of  the  area  contingency  planning 
process.  It  would  be  inappropriate  for 
the  NCP  to  address  this  in  any  sort  of 
across-the-board  manner. 

The  same  commenter  believed  that 
the  NCP  should  clearly  identify  the 
requirements  that  apply  to  waste 
management  in  an  oil  spill  response. 
EPA  believes  this  issue  should  be  left  to 
RRT  and  ACP  guidelines  and  other 
statutes  and  regulations.  These 
requirements  may  change  over  time  and 
are  not  appropriate  for  inclusion  in  the 
NCP.  Section  300.310(c)  has  been 
expanded  from  the  1990  NCP  to  provide 
guidance  on  how  RRT  and  ACP 
guidelines  might  address  disposal  plans 
for  oil  spill  response  and  certain  rule 
language  changes  are  being  made  in 
today's  final  rule  to  clarify  s»me  of  thv 
specific  issues  RRTs  and  Area 
Committees  may  wish  to  address. 

Section  300.317 — National  Responae 
Priorities  -  . 

Two  commenters  strongly  supported 
the  adoption  of  the  following  as  national 
response  priorities:  (1)  protect  human 
life  and  safety;  (2)  minimize 
environmental  impacts;  and  (3) 
minimize  social  and  economic  impacts. 
Three  advantages  are  cited  for  these 
proposed  priorities:  first,  area  planners 
would  necessarily  consider  the 
ecological,  social,  and  economic 
consequences  of  their  recommendations 
in  their  plans;  second,  these  priorities 
would  provide  a  framework  for  the  OSC 
to  prioritize  limited  resources  during  an 
emergency;  and  finally,  spill  response 
decisionmaking  would  be  streamlined 
because  many  decisions  could  be  made 
during  the  contingency  planning 
process.  These  commenters  argued  that 
existing  priorities  do  not  give  involved 
parties  adequate  guidance  regarding  the 
protection  of  environmental  resources. 
The  commenters  did  not  find  fault  with 
the  first  two  priorities  proposed  in  the 
NCP.  but  argued  that  the  third  one 
(coordinated  use  of  containment  and 
removal  efforts)  does  not  help 
responders  allocate  resources  when 
there  are  conflicts  between  aesthetic  and 
ecological  goals.  They  emphasized  that 


setting  priorities  that  put  ecologically 
sensitive  and  important  areas  first  is 
essential.  One  commenter  suggested 
supplementing  the  priorities  proposed 
in  the  NCP  with  those  normally 
followed  by  response  contractors:  (1) 
provide  for  health  and  safety  of  your 
-workers  and  the  public;  (2)  stay  in 
compliance  with  state  and  federal 
regulations,  including  minimizing 
exposure  to  liability;  and  (3)  protect  the 
environment  and  clean  up  or  remediate 
spills  and  releases. 

As  noted  in  §  300.317(e),  "(tlhe 
priorities  set  forth  in  this  section  are 
broad  in  nature,  and  should  iwt  be 
interpreted  to  preclude  the 
consideration  of  other  priorities  that 
may  arise  on  a  site-specific  basis.'-'  The 
preamble  to  the  proposed  revisions 
notes  that  the  response  priorities  "are 
not  intended  to  restrict  the  discretion  of 
the  OSC  in  directing  or  monitoring 
responses  to  oil  discharges."  The  . 
response  priorities  noted  by  the  firsttwu 
commenters  reflect  important  concerns 
that  should  be  considered  under  the 
appropriate  circumstances.  EPA 
believes-it  is  in  the  area  contingtHicy 
planning  process  that  additional 
priorities  should  be  established  for 
subsequent  application  on  a  site-specific 
basis.  Also,  EPA  believes  the  specific 
priorities  cited  by  the  last  commenter 
are  actually  more  appropriate  for  facility 
and  vessel  response  plans  than  for  the 
NCP  or  even  .>\CPs. 

Two  commenters  arguedfor  inclusion 
in  the  NCP  of  language  comparable  to 
language  in  the  International 
Convention  for  the  Prevention  of 
Pollution  fi-om  Ships  (MARJ'OL)  and 
usee  MARPOL  regulations. 
Specifically,  the  suggested  language 
indicates  that  jettisoning  oil  or 
hazardous  substances  is  a  viable  option 
for  ship  masters  and  salvagers,  if  doing 
so  may  decrease  the  risk  of  loss  of  life 
or  scrioys  injuries,  prevent  the 
discharge  of  greater  amounts  of  oil  or 
hazardous  substances,  or  prevent  more 
serious  environmental  consequences 
than  the  jettison  itself.  Related  to  this, 
one  commenter  suggested  that  the  NCP 
needs  to  be  clarified  to  indicate  tliat 
salvagers  are  "persons"  under  the  C\VA 
and  not  liable  for  removal  costs  or 
datnages  that  result  fi-om  certain  actions 
taken.' 

EPA  does  not  believe  there  is  any 
reason  that  the  term  "person"  would  be 
interpreted  to  exclude  salvagers.  It 
would  be  superfluous  to  include  such 
language  and  would  encourage  requests 
from  others  engaged  in  spill  response 
that  the  regulation  afford  them 
protection  as  well. 

The  OSC  currently  has  authority  to 
permit  jettisoning  to  save  the  vessel  or 


its  crew  or  to  prevent  more  serious 
environmental  damage.  Moreover,  the 
discharge  of  oil  or  oily  mi-xture  into  the 
navigable  waters  for  purposes  of 
securing  the  safety  of  a  ship  or  saving 
life  at  sea  is  already  authorized  under 
Regulation  11  of  the  MARPOL  protocol, 
current  U.S.  law,  and  USCG  regulations 
(33CFRpart  151). 

Section  300.320— General  Pattern  of 
Response 

One  commenter  suggested  that 
§  300.320(a)(2){i)  appears  to  require 
notification  of  trustees  only  in  the  event 
of  an  actual  or  potential  major 
discharge,  which  is  contrary  to  the 
requirements  of  §  300.305(d).  EPA  notes 
that,  although  §300.320(a)(2)(i)  does  not 
say  that  the  OSC  needs  to  notify  the 
trustees  only  of  major  discharges,  the 
language  may  be  misleading.  It  has  been 
revised  to  reflect  the  commenter's 
concern. 

Several  commenters  expressed 
concern  with  §  300.320(a)(3)(i).  which 
provides  the  standard  that  the  OSC  will 
use  to  determine  whether  the 
responsible  party  is  conducting  removal 
actions  "properly."  First,  they  argue  that 
it  describes  a  standard  that  is  unrealistic 
and  overly  broad;  responsible  parties 
should  only  be  responsible  for  applying 
available  resources  in  a  manner 
designed  to  effectively  and  immediately 
remove  or  mitigate  the  spill  to  the 
maximum  extent  practicable.  Second, 
the  commenters  believe  that  a  decision 
to  use  Federal  resources  should  not 
cause  a  responsible  party's  efforts  to  br 
necessarily  deemed  "improper."  They 
argue  that  the  OPA  intended  private  and 
government  resources  to  work  together 
and  the  government  may  have  some 
resources  simply  not  available  to  privatt; 
parties.  The  commenters  therefore 
concluded  that  the  provision  in 
question  creates  a  disincentive  to  the 
use  of  these  (goverrunent)  resources. 

'Section  311(c)(1)  of  the  revised  CWA 
requires  the  President  to  "ensure 
effective  and  immediate  removal  of  a 
discharge  "  in  accordance  with  the  NCP. 
This  autHority  has  since  been  delegated 
to  the  OSC.  Because  the  OSC  is  required 
to  ensure  effective  and  immediate 
removal  of  a  discharge,  he  or  she  must 
use  this  test  as  the  standard  for 
determining  whether  the  responsible 
party  removal  action  is  being  done 
properly. 

In  addition,  the  authority  given  by  the 
OPA  to  the  OSC  for  setting  the  course 
of  response  action  has  repercussions  for 
the  determination  of  whether  a  prix-ate 
partv  spill  response  is  "proper."  Under 
§  30b.320(a)(3)(i)  of  the  1990  NCP. 
private  party  removal  efforts  were  i 

deemed  improper  "to  the  extent  that 
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Federal  efforts  were  necessary  to 
minimize  further  or  mitigate  threats  to 
public  health  and  welfare  and  the 
environment."  However,  the  Agency 
understands  that  this  section  of  the  NCP 
may  unnecessarily  restrict  the  OSC's 
ability  to  determine  whether  a  private 
party  response  is  "proper,"  given  the 
more  flexible  response  approach 
detailed  in  the  OPA.  In  certain 
instances,  the  Federal  Government  may 
have  response  resources  that  are  not 
available  or  promptly  available  from 
other  sources — the  USCG's  special 
equipment  for  removal  and  salvage 
operations,  for  example — that  could  aid 
in  spill  response.  The  Agency  agrees^ 
that  the  use  of  these  resources  should 
not  necessarily  determine  that  a 
responsible  party  response  is 
"improper."  EPA  has  therefore  modified 
the  language  of  §  300.320(a)(3)(i). 
Section  300.320(a)(3)(ii)  also  has  been 
modified  to  indicate  that,  if  the  OSC 
supplements  responsible  party 
resources  with  government  or  other 
private  resoiut:es,  the  responsible  party 
response  will  not  be  deemed  improper 
unless  specifically  declared  so  by  the 
OSC.  The  OSC  may  declare  that  a 
private  party  response  is  "improper"  if 
he  or  she  determines  that  the  cleanup  is 
not  fully  sufficient  to  effectively  and 
immediately  remove  threats  to  the 
pubhc  health  and  welfare  and  the 
environment. 

One  commenter  suggested  that  the 
NCP  (in  conjunction  with  other 
regulations,  see,  for  example,  58  FR 
7425,  33  CFR  155.1020  that  discusses 
worst  case,  maximum  most^obable, 
and  average  most  probable  discharges) 
contains  a  multitude  of  discharge 
classifications  with  attendant 
consequences  for  each  category  that  is 
overly  complex,  confusing,  and 
unnecessary.  With  regard  to  the  NCP, 
the  commenter  cites  discharges 
classified  by  size  (major,  medium,  and 
minor),  by  category  (worst  case 
discharge  and  spills  of  national 
significance  (SONS)),  and  by  nature  of 
the  threat  (those  discharges  posing  a 
"substantial"  threat).  The  commenter 
goes  on  to  suggest  that  it  is  more 
important  at  the  time  of  a  spill  to 
characterize  the  spill  by  the  level  of 
desired  response  rather  than  the  actual 
amount  of  oil  that  is  in  the  water,  and 
that  rapidly  determining  the  amount  of 
oil  spilled  may  not  be  possible  in  many 
cases.  The  commenter  recommends 
deletion  of  most  discharge 
classifications  that  do  not  have  a 
statutory  basis.  In  particular,  the 
commenter  suggests  that  the  major- 
medium-minor  distinction  for 
classifying  spills  has  outlived  its 


usefulness,  and  that  operational 
demands  of  the  response  should  dictate 
what  level  of  coordination  occurs  and 
what  resources  are  requested  by  the 
OSC. 

The  Agency  notes  that  the  proposed 
revisions  to  the  NCP  built  upon  the  spill 
classification  system  in  place  prior  to 
passage  of  the  OPA.  New  statutory 
requirements,  as  well  as  SONS  were 
added.  EPA  believes  each  of  the 
different  elements  of  this  revised  system 
are  important  to  different  parties  and  for 
different  purposes.  Taken  as  a  whole, 
the  revised  system  provides  a 
combination  of  approaches  to 
developing  the  appropriate  spill 
response.  It  retains  approaches  that  are 
known  and  understood  in  the  response 
community,  permits  existing  tracking 
and  recordkeeping  mechanisms  to 
remain  in  effect,  and  effectively 
implements  new  OPA  mandates.  In 
large  part,  this  system  supports 
planning  and  other  non-response 
activities.  The  classification  system 
itself  does  not  pre-determine  the  full 
range  of  actions  that  could  be  taken  in 
response  to  a  spill.  No  further  revisions 
are  being  made  at  this  time. 

One  commenter  stated  that  the  OSC 
should  be  required  to  designate  the 
response  area  as  soon  as  possible  after 
an  oil  spill  event  to  clearly  define  the 
limits  of  the  response  area  because  the 
vessel  response  plan  requirements  state 
that  the  OSC  will  designate  as  the 
response  area  that  area  in  which  spill 
response  activities  are  occurring.  EPA 
believes  that  implementation  of  this 
commenter's  recommendation  would 
unnecessarily  constrain  decisionmaking 
by  the  OSC  during  the  full  course  of  an 
incident.  As  conditions  change,  the 
response  area  may  change.  In  addition, 
the  commenter's  concerns  presumably 
revolve  around  implementation  of 
vessel  and  facility  response  plans  and 
carrying  out  activities  in  "the  response 
area"  versus  outside  the  area.  This  issue 
should  be  discussed  with  the  OSC  on  a 
case-by-case  basis  and  is  not  appropriate 
for  inclusion  in  the  NCP. 

One  commenter  stated  that  §  300.320, 
which  suggests  that  notification  of  states 
is  a  function  of  the  size  of  a  spill,  is 
inconsistent  with  §  300.300(d)  which 
requires  that  the  OSC  ensure  that  the 
appropriate  agency  of  a  state  affected  by 
a  spill  be  notified.  EPA  has  revised  this 
section  to  make  it  clearly  consistent 
with  §  300.300(d). 

Section  300.322— Response  to 
Substantial  Threats  to  Public  Health  or 
Welfare  of  the  United  States 

In  order  to  clarify  the  latitude  given 
to  OSCs  to  determine  which  spills  pose 
"substantial  threats."  several 


commenters  recommended  that  the 
sentence  found  in  the  preamble,  "most 
discharges  are  not  expected  to  be 
identified  by  the  OSCs  as  substantial 
threats  to  public  health  or  welfare  of  the 
United  States,"  be  added  to  the  rule 
language  of  this  section.  EFA  believes 
that  the  language  provided  on 
substantial  threat  discharges  in  the 
preamble  to  the  proposed  rule 
represents  adequate  guidance 
concerning  the  likely  frequency  of  such 
discharges.  The  Agency  does  not  believe 
that  it  would  be  appropriate  to  limit, 
through  a  change  in  the  rule  language, 
the  discretionary  authority  of  the  OSC  to 
determine  whether  a  discharge  would 
result  in  a  substantial  threat  to  the 
public  health  or  welfare  of  the  United 
States. 

Section  300.323— Spills  of  National 
Significance 

One  commenter  suggested  that  the 
intent  of  the  preamble  (that  SONS  will 
be  extremely  infrequent),  should  be 
added  to  the  rule  language.  EPA 
believes  that  the  language  provided  on 
SONS  in  the  preamble  to  the  proposed 
rule  represents  adequate  guidance 
concerning  the  frequency  of  such  spills. 
The  Agency  does  not  believe  that  it 
would  be  appropriate  to  limit,  through 
a  change  in  Uie  rule  language,  the 
discretionary  authority  of  the 
Administrator  of  EPA  and  the 
Commandant  of  the  USCCto  determine 
whether  a  discharge  would  result  in  a 
SONS. 

One  commenter  stated  that  the  SONS- 
classification  is  not  needed  at  all, 
arguing  that 'a  properly  implemented 
incident  command  system  is  able  to 
provide  response  to  any  size  spill.  The 
commenter  was  concerned  that  the 
designation  of  spills  as  SONS  may  be 
influenced  by  the  media  or  politics. 

EPA  believes  that,  during  certain 
response  situations  involving  spills  of 
extreme  severity  or  size  that  have  the 
potential  to  greatly  affect  the  public 
health  or  welfare  of  the  United  States, 
extraordinary  coordination  of  federal, 
state,  local,  and  responsible  party 
resources  may  be  required  for 
containment  and  cleanup.  In  situations 
such  as  these,  coordinating  resources  at 
the  national  level  and  managing 
relations  among  various  government 
officials  and  the  public  requires 
significant  time  and  effort.  This  may 
divert  attention  away  from  the  actions 
necessary  to  respond  to  the  spill  itself, 
which,  in  the  case  of  a  SONS,  would 
likely  be  complicated.  Furthermore, 
while  OSCs  are  thoroughly  familiar  with 
their  regions  or  districts,  they  may  be 
less  knowledgeable  about  areas  outside 
their  regions  or  districts.  The  OSC  in 


charge  of  responding  to  a  spill  that  . 
affects  several  regions,  districts,  or 
countries  may  benefit  from 
communication  assistance  to  identifyr 
and  coordinate  resources,  evaluate  site- 
specific  conditions,  and  assess  threats  to 
the  environment. 

For  these  reasons,  EPA  developed  a 
"strategic  management"  framework 
designed  to  assist  the  OSC  in  dealing 
with  resource  administration, 
government  coordination,  public 
relations,  and  communication  for  SONS, 
codified  in  §  300.323.  As  an  important 
part  of  the  national  response  system,  the 
SONS  response  strategies  ensure  that 
the  government  will  be  able  to  respond 
to  spills  of  any  size  or  severity.  The 
designation  of  a  SONS  will,  therefore, 
depend  on  the  presence  of  exigent 
circumstances. 

With  regard  to  §  300.323(b),  two 
commenters  requested  clarification  to 
indicate  that  the  person  named  to  assist 
the  OSC  is  not  limited  to  the  few  roles 
specified  and  that  this  individual's 
duties  will  be  directed  by  (and  not 
supersede  the  authority  of)  the  OSC. 
One  commenter  also  suggested  that  the 
coordination  at  the  national  level 
discussed  in  this  section  would  best  be 
accomplished  through  the  incident     ' 
command  system,  which  will  serve  to 
maintain  the  integrity  of  the  local 
command  structure  as  the  incident 
escalates. 

EPA  reiterates  that  the  "assistance" 
provided  by  a  designated  senior  EPA   - 
official  in  support  of  the  OSC  within  the 
SONS  response  framework  is  intended 
to  relieve  the  OSC  of  certain 
communication  and  coordination 
burdens  associated  with  directing 
response  efforts.  If  a  spill  is  designated 
as  a  SONS,  issues  of  communication 
and  coordination  quickly  take  on 
importance  at  the  national  level. 
However,  this  designated  senior  agency 
official  is  not  subordinate  to  the  OSC. 
This  official  will  simply  fill  the  role  of 
the  OSC  for  specific,  limited  activities 
related  to  communications  and 
coordination,  as  detailed  in 
§  300.323(b).  EPA  believes  this  approach 
reflects  historical  practices. 

Section  300.324— Response  to  Worst 
Case  Discharges 

Several  commenters  strongly 
suggested  that  this  section  needs  to 
recognize  there  can  be  many  "worst 
case"  discharges  from  small  facilities  or 
vessels  where  implementation  of  the 
requirements  of  this  provision  would 
not  be  justified  or  otherwise 
appropriate.  Two  commenters  suggested 
that  paragraph  (a)  also  include  a 
requirement  that  the  discharge  pose  a 
substantial  threat  to  public  health  or 


welfare  of  the  United  States  before  the 
measures  for  responding  to  a  worst  case 
discharge  would  be  triggered.  They 
believe  this  would  provide  the  OSC 
with  additional  latitude  to  activate  only 
those  measures  most  appropriate  to  the 
circumstances.  Alternatively,  one 
commenter  suggested  that  full 
implementation  of  the  ACP  worst  case 
provisions  would  not  be  necessary  for 
all  worst  case  spills;  another  suggest 
deleting  the  requirement  to  notify-  and 
use  the  NSFCC. 

EPA  notes  that  C\VA  section  31 1(d). 
as  amended  by  the  OPA,  requires  the 
NCP  to  include  "procedures  and 
standards  for  removing  a  worst  case 
discharge  of  o.l  and  for  mitigating  or 
preventing  a  substantial  threat  of  such  a 
discharge."  CVVA  section  311(j),  as 
amended  by  the  OPA.  requires  Area 
Committees  to  prepare  an  ACP  for  their 
area  that,  when  implemented  in 
conjunction  with  the  NCP,  will  be 
adequate  to  remove  a  worst  case 
discharge  and  to  mitigate  or  prevent  a 
substantial  threat  of  such  a  discharge. 
CWA  section  311(j)  also  requires  that 
the  National  Response  Unit  (i.e.,  the 
NSFCC)  shall  coordinate  use  of  private 
and  public  personnel  and  equipment  to 
remove  a  worst  case  discharge,  and  to 
mitigate  or  prevent  a  substantial  threat 
of  such  a  discharge.  Once  the  OSC  has 
determined  that  an  oil  spill  is  a  "worst 
case  discharge"  the  OPA  mandate 
concerning  such  discharges  must  be 
followed.  Because  §§300. 324(a)(1)  and 
(3)  and  300.324(b)  reflect  the 
requirement  of  the  OPA  worst  case 
discharge-related  provisions,  they  must 
be  included  in  the  NCP. 

However.  EPA  recognizes  that 
proposed  §  300.324  has  created  some 
confusion  regarding  the  implementation 
of  the  worst  case  discharge  provisions  of 
the  ACP.  These  provisions  are  activated 
only  when  the  OSC  has  determined  that 
a  discharge  is  a  worst  case  discharge,  as 
specified  in  the  ACP.  Oil  spills  that 
meet  the  definition  of  worst  case 
discharge  specified  in  vessel  and  facility 
response  plans,  but  not  the  ACP,  would 
not  require  activation  of  the  worst  case 
discharge  provisions  of  the  ACP.  In 
addition,  the  OSC  is  required  to  notify 
the  NSFCC  only  of  ACP-defined  worst 
case  discbarges.  The  rule  language  in 
§  300.324  of  the  NCP  has  been  revised 
to  reflect  these  clarifications. 

Two  commenters  suggested  deletion 
of  paragraph  (a)(2);  they  asserted  that 
the  OSC  should  not  have  to  require  the 
responsible  party  to  implement  their 
response  plan,  because  it  would  be 
automatically  initiated  by  the 
responsible  party  without  direction 
from  the  OSC.  EPA  agrees  that  the 
responsible  party  is  required  to 


automatically  initiate  its  response  plan 
without  direction  from  the  OSC. 
However.  EPA  is  restating  this 
requirement  in  §  300.324(a)(2)  for 
clarification  purposes. 

Section  300.335 — Funding 

One  commenter  noted  that  the 
preamble  to  the  proposed  rule  states 
that  the  provisions  of  §  300.320(b)(3)(iii) 
are  addressed  in  §  300.335.  However, 
the  commenter  noted  that  former 
§  300.320(b)(3)(iii)  addresses  the  actions 
an  OSC  is  to  take  if  there  is  a  minor 
discharge  and  that  provision  is  not 
addressed  in  the  proposed  §300.335. 
which  deals  with  OSLTF  funding.  The 
Agency  recognizes  that  the  commenter 
is  correct;  the  reference  to  §  300.335  in 
the  preamble  to  the  proposed  rule  was 
erroneous.  The  correct  reference  is 
§300.305. 

One  commenter  noted  that  section 
1004  of  the  OPA  provides  limitations  to 
liability  for  discharges  of  oil  and  stated 
that  although  §  300.335  of  the  proposed 
NCP  addresses  funding  of  removal 
actions,  it  does  not  reference  the 
liability  Umitations  described  in  the 
OPA.  "The  commenter  recommended 
that  a  reference  to  these  liability 
limitations  be  included  in  the  revised 
NCP.  EPA  does  not  consider  the  details 
of  OPA  Uabikty  limitations  to  be 
relevant  to  the  funding  discussion  in 
§  300.335.  The  purpose  of  §  300.335  is  to 
discuss  various  scenarios  for  federal 
funding  of  oil  spill  response  activities. 
Therefore,  the  recommended  change  is 
inappropriate. 

One  commenter  stated  that  the 
preamble  notes  that  the  NCP  provides 
that  "funding  of  a  response  to  a 
discharge  from  a  federally  owned, 
operated,  or  supervised  vessel  is  the 
responsibihty  of  the  owning,  operating, 
or  supervising  agency."  The  commenter 
believed  it  would  be  helpful  to  define  or 
explain  "supervised."  or  add  a  reference 
to  where  such  explanation  may  be 
found.  The  commenter  also  noted  that 
the  NCP  incorporates  the  OPA 
definition  of  "responsible  party."  which 
excludes  federal  agencies,  states, 
municipalities,  commissions,  or 
political  subdivisions  of  a  state  "that  as 
the  owner  transfers  possession  and  right 
to  usethe  property  to  another  person  by 
lease,  assignment,  or  permit."  The 
commenter  suggested  that  if 
"supervised"  refers  tofaciUties 
excluded  in  the  OPA  definition,  it 
should  be  deleted  from  the  NCP. 

The  commenter  points  out  an 
apparent  contradiction  between  §§  300.5 
and  300.335(e),  wherein  an  owner 
appears  to  be  liable  for  funding,  but  may 
not  be  a  "responsible  party"  under  some 
circumstances.  To  harmonize  these  two 
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provisions,  EPA  is  revising  §  300.335(e) 
by  adding  to  the  end  thereof  "if  it  is  a 
responsible  party."  Thus,  an  owner  will 
be  liable  if  that  owner  also  falls  within 
the  definition  of  "responsible  party." 
This  revision  clarifies  that  if  a  vessel  or 
facility  is  "supervised"  by  an  agency 
that  is  excluded  from  the  definition  of 
responsible  party,  the  vessel  or  facility 
would  not  be  liable  for  funding. 
In  addition,  EPA  has  deleted 
subparagraph  (0(1)  which  contained  an 
inacciuate  statement  that  EPA  may 
provide  funds  to  begin  timely  discharge 
removal  actions.  In  fact,  EPA  has  no 
funding  to  initiate  oil  removal. 

Subpart  E— Hazardous  Substance 
Response 

Section  300.410— Removal  Site 
Evaluation 

One  commenter  noted  that  proposed 
§  300.410(e)(1)  states  that  "as  part  of  the 
evaluation  under  this  section,  the  OSC 
shall  determine  whether  a  release 
governed  by  CWA  section  311(c)(2)  has 
occurred."  The  commenter  suggested 
that  this  provision  be  revised  to  read 
"CWA  section  311(c)(1),  as  amended  by 
OPA  section  4201(a)."  EPA  agrees  and 
has  made  this  change  in  the  final  rule. 

Section  300.415 — Removal  Action 

One  commenter  stated  that  the 
citation  to  CWA  section  311(c)(1)(A)  in 
§  300.415(c)(1)  is  incorrect  and  should 
be  changed  to  CWA  section  311(c)(1),  as 
amended  by  OPA  section  4201(a).  EPA 
agrees  and  has  made  this  change  in  the 
final  rule. 

Subpart  G — Trustees  for  Natural 
Resources 

Section  300.600— Designation  of 
Federal  Trustees 

Two  conmienters  asked  that  the 
reference  in  the  proposed  rule  preamble 
to  the  trustees'  responsibilities  for 
"mitigation  and  assessment  of  damage" 
be  changed  to  read  "mitigation  of 
injuries  and  assessment  of  damage." 
One  of  these  commenters  argued  that 
the  suggested  text  would  be  more 
accurate  because  "damages"  is  a  terra  of 
art  that  refers  to  the  monetary  value  of 
injury  or  lost  use.  Two  commenters  also 
argued  that  the  word  "preplanning" 
should  be  removed  fi'om  that  same 
discussion  that  reads  "preplanning  and 
coordination  for  both  response  and 
damage  assessment  activities  are 
specifically  required  *  *  '"because 
there  is  no  statutory  requirement  for 
preplaruiing  for  damage  assessment 
activities. 

EPA  agrees  that  the  cited  language  is 
not  completely  accurate  and  suggests 
the  following  as  a  better  statement  of 


trustee  responsibilities:  Each  trustee  has 
responsibilities  for  protection  of 
resources;  assessment  of  damage;  and 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  resources  equivalent  to 
those  affected.  In  these  roles,  trustees 
provide  advice  to  the  OSC  on 
environmental  issues,  including 
appropriate  removal  coimtermeasures, 
that  should  be  considered  in  the  ACP; 
provide  timely  recommendations  to  the 
OSC  diuing  an  incident  for  the 
application  of  various  removal 
coimtermeasures;  may  initiate  a 
preliminary  survey  of  the  area  affected 
by  a  discharge  to  determine  if  trust 
resources  are,  or  potentially  may  be, 
affected;  and  carry  out  a  damage 
assessment  of  the  area  in  order  to 
recover  monies  to  restore,  rehabilitate, 
replace,  or  acquire  equivalent  natural 
resources.  Preplanning  and  coordination 
for  damage  assessment  activities  are 
strongly  encouraged  at  the  regional  and 
area  levels,  both  during  the  area  and 
regional  plan  preparation  and  during 
specific  incidents  when  coordination 
must  be  with  the  predesignated  OSC. 

One  commenter,  noting  the  phrase 
"managed  or  controlled"  in 
§  300.600(a),  suggested  that  the  word 
"protection"  in  the  second  sentence  of 
§  300.600(b)(1)  should  be  changed  to 
"control."  EPA  agrees  and  has  made  the 
change  in  today's  final  rule. 

The  same  commenter  claimed  the  use 
of  "most"  to  modify  "anadromous  fish" 
in  §  300.600(b)(1)  is  misleading  and 
inaccurate.  EPA  agrees  and  has  made 
this  change  as  well  as  a  conforming 
change  in  §  300.600(b)(2)  to  delete 
"certain"  before  "anadromous  fish"  in 
the  second  sentence  to  more  accurately 
reflect  the  trusteeship  of  anadromous 
fish. 

In  addition  to  these  changes  made  in 
response  to  public  comments,  §  300.600 
has  been  further  revised  to  clarify  that 
trusteeship  extends  to  the  ecosystems 
supporting  specific  natural  resources, 
and  that  habitat  is  included  as  part  of 
the  ecosystem.  This  was  recognized  to  a 
degree  by  the  current  language  of 
§  300.600(b)(1),  referring  to  particular 
"examples"  of  ecosystems  and  habitats. 
The  revised  language  clarifies  that  the 
supporting  ecosystem  concept  applies 
generally,  and  was  not  intended  to  refer 
solely  to  the  specific  example  of  marine 
fishery  resources.  In  addition,  the 
revised  language  reflects  that 
trusteeship  over  natural  resources  also 
extends  over  migratory'  species  and  their 
supporting  ecosystems  throughout  their 
range  within  the  sovereign  jurisdiction 
of  the  United  States,  states,  or  tribes. 


Section  300.605 — State  Trustees 

One  commenter  requested  that  the 
word  "iTiqy"  in  the  provision  reading 
"The  EPA  Administrator  or  USCG 
Commandant  or  their  designee  may 
appoint  the  state  lead  trustee  as  a 
member  of  the  Area  Committee,"  be 
replaced  by  the  word  "shall."  The 
commenter  stated  that  this  change 
would  clarify  that  the  lead  trustee 
designated  by  the  governors  shall 
automatically  be  appointed  to  the  Area 
Committee. 

Membership  on  the  Area  Committee 
is  an  issue  within  the  discretion  of  EPA 
and  the  USCG.  EPA  and  USCG  wish  to 
retain  this  discretion  and  not  commit  to 
a  membership  decision,  in  advance,  in 
all  cases.  The  Agency  expects,  however, 
that  the  decision  regarding  membership 
of  the  state  lead  trustee  will  be  made  by 
EPA  or  the  USCG  in  consultation  with 
state  representatives  on  the  Area 
Committee. 

For  consistency  with  revised 
§  300.600,  the  phrase  "including  their 
supporting  ecosystems"  has  been  added 
to  modify  the  term  "natural  resources." 

Section  300.610— Indian  Tribes 

One  commenter  asked  for  an 
explanation  of  the  conditional  language 
regarding  "trust  restrictions  on 
alienation"  of  natural  resources.  The 
commenter  also  asked  EPA  to  clarify 
whether  Indian  tribes  are  voting 
members  of  the  RRT.  In  addition,  the 
commenter  asked  whether  Indian  tribes 
are  considered  "participating  agencies" 
imder  §  300.155  to  determine  if  Indian 
tribes  must  clear  their  public  statements 
through  the  federal  OSC's  news  office. 

With  regard  to  the  language  regarding 
"trust  restrictions,"  this  term  refers  to 
land  owned  by  an  individual  Indian, 
which  has  a  restricted  title.  That  is,  the 
land  cannot  be  sold  without  the 
permission  of  the  government,  generally 
theDOI. 

Regarding  the  commenter's  other 
questions  about  Indian  tribes,  §  300.305 
specifically  defines  "states"  to  include 
Indian  tribes  for  purposes  of  the  NCP, 
unless  otherwise  noted.  Section 
300.180(b)  explains  that  Indian  tribes 
have  the  opportimity  to  participate  as 
part  of  the  response  structure,  as 
provided  in  the  ACP.  Indian  tribe 
representatives  also  may  participate 
fully  in  all  activities  of  the  appropriate 
RRT. 

For  consistency  with  revised 
§  300.600,  the  phrase  "including  their 
supporting  ecosystems"  has  been  added 
to  modify  the  term  "natural  resources." 
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Section  300.615— Responsibilities  of 
Trustees 

Several  comments  concerned  the 
procedures  governing  NRDAs.  One 
commenter  argued  that  response 
management/direction  and  damage 
assessment  should  be  considered 
separate  functions,  performed  by 
sepjarate  agencies,  because  of  potential 
conflicts  of  interest  within  agencies  and 
among  individuals  in  those  agencies. 
The  commenter  suggested  reinforcing 
this  division  by  separating,  in  time,  spill 
response  fi-om  NRDA  activities,  just  as 
remediation  and  restoration  activities 
are  separated  from  removal  action  under 
CERCLA.  The  commenter  also  stated 
that  agencies  or  individuals  responable 
for  damage  assessments  should  not  be 
able  to  benefit  from  damage  awards, 
either  through  a  monetary  or  job 
security  incentive.  The  commenter 
argued  that  such  benefits  were  incurred 
by  certain  agencies  during  the  Exxon 
Valdez  spilL  The  commenter  suggested 
that  the  incentive  for  such  benefits 
should  be  removed  by  cleerly  defining 
the  mission  of  government  agencies 
responding  to  spills  (i.e.,  to  minimize 
the  ecological  impact  of  the  spill)  and 
by  ensuring  that  agencies  with 
responsibilities  for  spill  response  share 
information  and  cooperate  fully  with  all 
parties  responding  to  a  spill.  Finally,  the 
commenter  argued  that  monies 
designated  for  implementing  the 
restoration  plan  should  not  be  used  for 
purposes  unrelated  to  restoration,  such 
as  funding  a  research  institute  or 
purchasing  land. 

Spill  response  and  damage 
assessments  are  separate  functions, 
performed  by  separate  agencies.  At  the 
federal  level,  only  the  USCG  and  EPA 
are  tasked  with  response  management 
and  direction,  while  only  the  natural 
resource  agencies  (DOI,  DOC/NOAA, 
U.S.  Department  of  Agriculture, 
Department  of  Energy,  and  Department    , 
of  Defense)  are  responsible  for  NRDAs. 
Natural  resource  trustees  also  assist  the 
OSC  in  determining  response  priorities 
and  strategies.  This  role  was  reinforced 
in  OPA  section  1011,  which  requires  the 
President  to  consult  with  the  trustees  on 
removal  actions.  The  trustees  advise  the 
OSC,  who  retains  final  decisionmaking 
authority  on  response  actions.  Both  the 
trustees  and  the  OSC  agencies  have  the 
same  basic  mission — protection  of  the 
environment.  By  advising  the  OSC  on 
response,  trustees  may  be  able  to  avoid 
or  reduce  the  level  of  injury  to  natural 
resources  from  a  spill. 

Entirely  separating  these  activities  in 
time  is  not  possible.  The  preamble  to 
the  DOC  proposed  rule  cm  NRDAs  (59 
FR  1062,  January  7.  1994}  explains  that 


the  first  phase  of  NRDA  activities,  called 
preassessment  activities,  is  likely  to  be 
conducted  simultaneously  with  the 
OSC-coordinated  response  activities. 
Some  information  needed  fbf  NRDA  is 
ephemeral  and/or  perishable  and  must 
be  gathered  quickly,  before  it 
disappears.  Also,  conducting  these 
activities  simultaneously  is  generally 
more  cost-effective  than  conducting 
them  separately.  Both  activities  may 
involve  gathering  the  same  or  similar 
information.  If,  for  example,  an  OSC  or 
responsible  party  is  collecting  samples, 
those  samples  may  be  shared  with  the 
trustee(s),  if  all  parties  agree.  Trustees 
may  need  to  collect  some  data 
themselves  to  accomplish  their  NRDA 
responsibilities. 

Information  should,  to  the  maximum 
extent  possible,  flow  freely  between 
those  agencies  involved  in  the  response 
and  those  involved  in  the  damage 
assessment.  In  addition,  it  is  important 
that  the  activities  of  the  two  groups  be 
closely  coordinated,  as  is  the  intent  of 
§  300.61 5(c)(3)(ii).  However.  EPA  has 
added  language  to  this  section  to 
reinforce  that  information  supportive  of 
the  response  phase,  although  collected 
for  damage  assessment,  should  be  made 
available  immediately  to  the  OSC  to 
support  his  or  her  decisions.  This 
information  flow  will  most  likely  be 
through  the  SSC  who,  as  part  of  the 
OSC's  staff,  serves  as  the  interface  with 
the  lead  administrative  trustee  for  the 
OSC. 

With  regard  to  the  use  of  damage 
awards,  for  spills  occurring  after  August 
1990,  the  use  of  sums  recovered  as  a 
result  of  a  damage  assessment 
conducted  under  the  NOAA  NRDA  rule 
is  governed  by  section  1006(f)  of  OPA 
and  includes  NRDA  and  development 
and  implementation  of  a  restoration 
plan.  Such  monies  cannot  be  used  for 
ongoing  funding  of  base  program  costs 
or  for  activities  other  than  assessment 
and  "the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent,  of  natural  resources."  The 
budgets  of  natural  resource  trustee 
agencies  do  not  include  funding  from 
natural  resource  damage  settlements  or 
awards  as  part  of  their  program 
operations. 

The  same  commenter  said  that  trustee 
agencies  should  define  their  NRDA  data 
needs  in  advance  of  a  spLU  so  that  data 
required  by  the  trustees  could  be 
collected  during  the  spill  response 
without  directly  involving  the  tnistees.  • 
The  commenter  also  argued  that 
information  gathered  about  a  spill 
should  be  shared  among  the  government 
agencies,  responsible  party,  and 
contractus,  so  that  response  efforts  may 
be  launched,  coordinated,  and  made 


more  effective  based  on  that 
information. 

This  point  is  addressed  in  the 
proposed  NRDA  rule  (59  FR  1062. 
January  7. 1994).  The  NCP  is  not  the 
appropriate  rule  to  address  this  issue. 
The  proposed  NRDA  rule  strongly 
encourages  federal,  state,  tribal,  and 
foreign  trustees  to  develop  prespill 
plans  at  the  local  area  or  regional  level 
Suggested  prespill  activities  include 
identifying  sources  of  information  for 
background  data,  designing  a  general 
approach  and  protocols  for  data 
collection  and  analysis,  and  establishing 
a  centralized  data  management  svstem 
for  NRDA  data.  The  proposed  rule  also 
encourages  information  gathering  in  the 
most  effective  and  efficient  way 
possible.  General  information  needs  can 
be  worked  out  in  advance,  but  each  spill 
is  different  and  thus  has  specific 
information  needs. 

Another  commenter  noted  that  the 
proposed  NCP  does  not  make  clear  the 
role  of  the  responsible  party  in  assessing 
natural  resource  damages  and  does  not 
describe  the  duties  of  die  trustees  with 
respect  to  the  responsible  partv.  The 
commenter  suggested  that  the  final  rule 
explicitly  authorize  trustees,  under 
certain  circumstances,  to  delegate  the' 
authority  to  conduct  the  NFDA  to  the 
responsible  party.  Under  such 
circumstances  the  natural  resource 
trustee  would  retain  final 
decisionmaking  and  approval  authority. 
The  commenter  noted  that  while  the 
proposed  revisions  to  the  NCP  provide 
that  natural  resource  trustees  may 
follow  the  procedures  outlined  in  the 
DOI  regulations  governing  NRDAs, 
which  support  this  approach,  the  NCP 
should  explicitly  authorize  the  trustees 
to  delegate  the  authority  to  carry  out  the 
assessment  to  the  responsible  party. 

The  role  of  the  responsible  party  in 
NRDA  for  oil  spills  is  addressed  in  the 
proposed  NRDA  rule.  The  NCP  covers 
spill  preparedness  and  response,  not 
damage  assessment  and  these  comments 
are,  therefore,  beyond  the  scope  of  this 
rulemaking.  However,  it  should  be 
noted  that  the  NCP  does  not  impose  any 
of  its  ovkTi  restrictions  on  the 
relationship  between  the  trustees  and 
the  responsible  parties. 

One  commenter  stated  that  the  NCP 
does  not  include  requirements 
concerning  the  coordination  of  damage 
assessment  or  restoration  activities, 
presentation  of  claims,  or  settlement 
negotiations  between  the  state 
representative  and  the  OSC  or  RRT.  The 
commenter  argued  that  the  lack  of  such 
requirements  does  not  suppcMl  the  OPA 
section  1006  provision  which  states  that 
liability  for  natural  resource  damages 
"shall  be  (1)  to  the  United  States 
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Government  *  *  *  (2)  to  any  State 
•  *  *."  The  commenter  further  argued 
that  without  a  single  lead  trustee  for  the 
state  to  prepare  and  pursue  its  natiual 
resource  damage  claim,  settlement 
negotiations  would  be  cumbersome  and 
several  agencies  within  the  state  may 
duplicate  the  damage  assessment 
process.  To  avoid  these  difficulties,  the 
commenter  suggested  that  §  300.615  be 
amended  by  adding  a  new  subparagraph 
(c)(iv)  which  would  read.  "Liability  for 
natiual  resource  damage  shall  be  to  the 
United  States  government,  any  State, 
any  Indian  tribe,  and  to  the  government 
of  a  foreign  country  and  claims  asserting 
such  Uability  shall  be  presented  and 
filed  by  the  United  States  government, 
any  State,  and  Indian  tribe,  or  the 
govenunent  of  a  foreign  country." 

The  commenter  has  primarily  raised 
NRDA  issues,  which  are  being 
addressed  by  the  proposed  NRDA  rule. 
The  NCP  covers  spill  preparedness  and 
response,  not  damage  assessment,  and 
these  issues  are,  therefore,  beyond  the 
scope  of  this  rulemaking. 

However,  EPA  would  like  to  clarify 
the  roles  of  the  state  during  the  response 
phase.  The  state  may  serve  in  three 
roles:  (1)  as  a  natural  resource  trustee 
performing  damage  assessment  during 
response  operations;  (2)  as  a  natural 
resource  manager  for  spill  response 
activities  (such  as  wildUfe 
rehabiUtation)  undertaken  under  the 
OSC's  response  structure;  and  (3)  as  a 
responder  as  part  of  the  response 
management  stnictiue.  The  designation 
of  a  single  lead  state  trustee  for  damage 
assessment  is  outside  the  scope  of  these 
NCP  revisions  since  this  rule  does  not 
address  NRDA  issues.  A  lead 
administrative  trustee  is  designated  on 
an  incident-by-incident  basis  to  serve  as 
the  interface  with  the  OSC  on  damage 
assessment  activities  and  to  coordinate 
natural  resource  trustee  activities,  state, 
federal,  and  tribal.  This  may  be  a  state 
trustee.  For  spill  response,  the  state 
participates  as  part  of  the  response 
management  structure,  along  with  a 
representative  of  the  responsible  party 
and  the  OSC. 

Concerns  expressed  by  the  commenter 
regarding  the  potential  for  multiple 
entities  within  a  state  asserting  control 
over  the  same  resources,  double 
recovery,  and  other  potential  conflicts 
within  the  state  in  implementing  its 
damage  assessment  responsibilities  are 
most  appropriately  addressed  in  the 
ongoing  NRDA  rulemaking. 

One  commenter  suggested  the 
reference  to  the  OPA  in 
§  300.615(c)(2)(i)  should  be  to  section 
1006(c)  rather  than  1006(e).  EPA  agrees 
and  has  made  this  change. 


Finally,  one  conunenter  suggested 
corrections  in  the  language  to 
§300.615(c)(3)(i)  and  (iii)  to  eliminate 
the  reference  to  a  lead  administrative 
trustee  role  in  the  former  and  to 
conform  to  a  USCG  proposed  rule 
relating  to  access  to  the  OSLTF  in  the 
latter.  EPA  agrees  dud  has  made  these 
changes. 

Subpart  H— Participation  by  Other 

Persons 

Section  300.700— Activities  by  Other 

Persons 

Two  comments  were  received  on  this 
subpart.  One  commenter  suggested  the 
NCP  should  address  procedures  for 
response  resoiuces  to  switch  fi^om 
private  to  government  funding,  and  how 
government  funding  may  supplement 
private  resources. 

Federal  procurement  laws  address  the 
requirements  for  contracting  for  goods 
and  services,  even  under  the  conditions 
described  by  the  conunenter.  The  OSC 
has  contracting  services  available  as  part 
of  the  federal  response  organization  and 
no  further  discussion  of  this  issue  is 
necessary  in  the  NCP.  The  OSC  has  full 
access  to  funding  to  supplement  private 
response  resoiut:es,  however,  the  federal 
procurement  laws  must  still  be  followed 
if  federal  funding  is  to  be  used.  These 
requirements  are  adequately  addressed 
in  the  federal  prociuement  regulations 
and  directives  and  no  further  discussion 
of  funding  details  in  the  NCP  is 
considered  necessary. 

The  other  conunenter  recommended 
that  any  contractor  responding  to  a  spill 
at  the  request  of  an  OSC  be  guaranteed 
payment  out  of  the  OSLTF,  and  further, 
if  a  spiller  defaults  on  payment  to  a 
cleanup  contractor  it  hired,  the 
contractor  should  be  guaranteed 
payment  out  of  the  OSLTF. 

Contractors  responding  to  a  spill  at 
the  request  of  the  OSC  do  so  imder  the 
provisions  of  federal  laws  that  address 
the  procurement  of  goods  and  services. 
Anyone  can  submit  a  claim  for 
uncompensated  removal  costs;  however, 
no  one  can  guarantee  full  payment  from 
the  OSLTF.  While  a  contractor  could 
expect  reasonable  reimbursement  for 
uncompensated  costs,  no  assurances  can 
be  provided  that  the  full  benefits  of  a 
contract  negotiated  between  two  private 
entities  would  be  fully  reimbursable.  No 
change  to  the  NCP  is  necessary  or 
appropriate. 

Subpart  J — Use  of  Dispersants  and 
Other  Chemicals 

Section  300.900— General 

One  commenter  recommended  that 
EPA  defer  promulgating  revisions  to 
Subpart  J  until  the  results  of  a  number 


of  studies  that  are  being  conducted  on 
alternative  response  techniques  to 
mechanical  recovery,  including 
dispersants  and  in-situ  burning,  can  be 
evaluated. 

In  enacting  the  OPA.  Congress 
required  the  President  (delegated  to 
EPA)  to  revise  the  NCP  to  reflect  the 
new  provisions  and  authorities  of  the 
statute.  In  promulgating  the  proposed 
and  final  revisions  to  Subpart  J  of  the 
NCP.  EPA  has  attempted  to  take  into 
account  all  readily  available  information 
and  studies  concerning  oil  spill 
response  measures,  including 
alternative  response  measures.  EPA 
believes  that  it  must  promulgate  the 
final  NCP  at  this  time  in  order  to  avoid 
any  further  delays  in  codifying  the 
provisions  and  authorities  established    - 
by  the  OPA.  If  new  information  or 
studies  become  available  that  impact  the 
Agency's  regulation  of  oil  spill  response 
measures  under  Subpart  J,  EPA  will 
review  this  information  and  make 
regulatory  changes  if  and  as  appropriate. 

Three  commenters  stated  that 
proposed  Subpart  J  fails  to  present  a 
balanced  approach  to  oil  spill  response 
techniques,  placing  an  undue  emphasis 
on  chemical  countermeasures  and 
failing  to  adequately  address 
mechanical  recovery  strategies.  One 
commenter  noted  that  Subpart  J's 
emphasis  on  chemical  coimtermeasures 
is  inconsistent  with  the  OPA  and 
contrary  to  current  USCG  regulations, 
which  provide  that  mechanical 
containment  and  recovery  is  the 
response  Of  first  choice. 

EPA  does  not  agree  with  the 
commenters  that  Subpart  J  fails  to 
present  a  balanced  approach  to  oil  spill 
response  techniques.  Subpart  J  does  not 
state  or  imply  that  chemical 
countermeasures  are  preferred  over 
mechanical  recovery  devices.  EPA 
believes  that  the  circumstances 
surrounding  oil  spills  and  the  factors 
influencing  the  choice  of  a  response 
method  or  methods  are  many,  and  the 
NCP  does  not  and  should  not  indicate 
a  preference  for  one  response  method 
over  another.  OSCs,  RRTs.  and  Area 
Committees  must  be  afforded  flexibility 
"  in  authorizing  or  preauthorizing  the  use 
of  a  specific  response  method  to  protect 
the  public  health  and  welfare  and  the 
environment. 

EPA  does  recognize,  however,  that 
Subpart  J  focuses  on  the  regulation  of 
chemical  and  bioremediation  spill 
mitigating  devices  and  substances.  As 
stated  in  the  preamble  to  the  proposed 
NCP.  EPA  beheves  that  Congress' 
primary  intent  in  regulating  products 
under  the  NCP  Product  Schedule  is  to 
protect  the  environment  from  possible 
deleterious  effects  caused  by  the 
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apphcation  or  use  of  these  products.  In 
looking  at  the  long-  and  short-term 
effects  on  the  environment  of  all  spill 
mitigating  devices  and  substances,  EPA 
has  concluded  that  chemical  and 
bioremediation  countenneasiues  pose 
the  greatest  threat  for  causing 
deleterious  effects  on  the  environment. 
As  a  result,  the  Agency  is  focusing  its 
regulat(»y  efforts  on  these  substances 
and  is  listing  them  on  the  Product 
Schedule,  and  is  not  listing  mechanical 
recovery  devices. 

EPA  is  also  not  regulating  the  use  of 
mechanical  recoviery  devices  under 
Subpart  J  because  USCG  has 
traditionally  overseen  the  regulation  of 
these  devices,  USCG  and  the  American 
Society  for  Testing  and  Materials 
(ASTM)  are  currently  working  together 
to  develop  equipment  standards  for 
mechanical  recovery  devices.  The  MMS 
also  has  been  attempting  to  develop 
equipment  standards  and  facilitate 
research  and  development  on 
mechanical  devices.  EPA  believes  it 
would  be  unnecessarily  dupiicaUve  for 
it  to  focus  its  efforts  in  these  areas  at  the 
same  time  other  federal  agencies  are 
addressing  these  issues. 

EPA  would  like  to  emphasize  that  it 
is  not  discouraging  the  use  of 
mechanical  recovery  devices  to  respond 
to  oil  spills  by  not  regulating  these 
devices  under  Subpart  J  or  listing  them 
on  the  Product  Schedule.  The  listing  of 
a  product  on  the  Product  Schedule  does 
not  mean  that  EPA  approves,  authorizes, 
or  encourages  the  use  of  that  product  on 
an  oil  spill;  rather,  the  hsting  of  a 
product  means  only  that  data  have  been 
submitted  to  EPA  as  required  by 
Subpart  J  of  the  NCP.  The  fact  that 
mechanical  devices  will  not  be  listed  on 
the  Product  Schedule  does  not  mean 
that  these  devices  cannot  be  used  by 
OSCs  in  response  to  discharges  of  oil  ot 
included  in  preauthorization  plans  by 
Area  Committees  and  RRTs.  On  the 
contrary,  the  fact  that  these  devices  are 
not  listed  on  the  Product  Schedule 
means  that  OSCs  can  use  mechanical 
recovery  devices  without  being  subject 
to  the  provisions  in  §  300.910  governing 
the  authorization  of  use  of  products 
listed  on  the  Product  Schedule. 

Three  commenters  disagreed  with 
EPA's  interpretation  of  the  phrase 
.  "other  spill  mitigating  devices  and 
substances."  stating  that  this  phrase 
should  be  interpreted  to  include 
mechanical  recovery  devices  such  as 
piunps.  booms,  or  skimmers.  One 
commenter  stated  that  the  legislative 
history  of  the  OPA,  as  detailed  in  the 
Conference  Report  for  the  OPA, 
demonstrates  that  Congress  intended 
this  phrase  to  be  interpreted  broadly 
and  to  include  mechanical,  survwUance. 


and  chemical  and  biological  response 
techniques. 

As  discussed  above  and  in  the 
preamble  to  the  proposed  NCP.  EPA 
believes  that  Congress'  primary  intent  in 
regulating  products  under  the  Product 
Schedule  is  to  protect  the  environment 
from  possible  delet^ous  effects  caused 
by  the  application  or  use  of  these 
products.  EPA  is  not  interpreting  the 
phrase  "other  spill  mitigating  devices 
and  substances"  to  include  mechanical 
recovery  devices,  and  is  not  regulating 
these  devices  under  Subpart  ),  because 
the  Agency  does  not  beheve  that  the  use 
of  these  devices  to  respond  to  oil  spills 
presents  a  significant  environinental 
danger.  EPA  has  reviewed  the 
Conference  Report  for  the  OPA  (Conf. 
Rep.  101-653. 101st  Cong.  2nd  Sess. 
(1990)]  and  believes  that  it  does  not 
clearly  indicate  whether  the  term  "other 
spill  mitigating  devices  and  substances" 
was  intended  to  include  mechanical 
recovery  devices  for  the  purposesof  the 
NCP  Product  Schedule.  There  is 
certainly  no  indication  in  the 
Conference  Report  that  the  inclusicKi  of 
mechanical  recov€>ry  devices  on  the 
Product  Schedule  be  mandatory.  EPA 
believes  that  its  interpretation  is 
reasonable. 


Section  300.910— Authorization  of  Use 
One  commenter  expressed  opposition 
to  the  mandatory  requirement  in  new 
§  300.910(a)  that  RRTs  and  Area 
Committees  address  the 
preauthorization  of  chemical  and 
bioremediation  product  use.  The 
commenter  argued  that  EPA  has  not 
demonstrated  that  the  current  system  is 
ineffective  or  untimely  and  that  this 
mandatory  requirement  will  take  tinae 
away  from  the  evaluation  of  mechanical 
and  other  response  techniques. 

As  discussed  in  the  preamble  to  the 
proposed  NCP,  the  preauthorization 
option  under  existing  §  300.910(e)  has 
been  used  infrequently  in  the  past 
Although  some  RRTs  have  developed 
preauthorization  plans  for  the  use  of 
products  in  response  to  oil  spills,  the 
overall  election  to  make  use  of  this 
option  has  been  less  comprehensive 
than  EPA  envisioned  when  the 
provision  was  developed.  Consequently, 
EPA  proposed  to  make,  and  is  today 
making,  the  existing  preauthorization 
option  mandatory.  EPA  beheves  that  a 
more  comprehensive  use  of 
preauthorization  by  the  RRTs  and  Area 
Committees  will  create  a  more  effective 
and  timely  oil  spill  response  system 
because  many  decisions  on  product  use 
will  be  made  prior  to  the  occurrence  of 
oil  spilb.  The  Agency  does  not  agree 
with  the  commenter  that  the  mandatory 
preauthorization  provision  will  de- 


emphasize  w  take  time  away  bom  the 
consideration  of  the  use  of  mechanical 
and  other  response  techniques.  RRTs 
and  Area  Committees  should  address 
the  use  of  mechanical  and  other 
response  techniques,  as  well  as  spill 
mitigating  devices  and  substances 
regulated  under  Subpart  J,  in  their 
preauthOTization  plans.  Also.  EPA 
would  like  to  stress  that 
preauthorization  decisions  may  resuh  in 
not  preauthorizing  the  use  of  a  specific 
chemical  countermeasiire;  for  example, 
areas  may  be  designated  in  which  the 
use  of  certain  dispersants  or  other  spill 
mitigating  devices  and  substances  is 
prohibited. 

Another  conunenter  suggested  that 
preauthorization  plans  be  required  to 
address  the  use  of  sorbents.  The 
commenter  argued  that  such  plarming 
would  promote  the  use  of  the  most 
effective  and  appropriate  sorbent  for  any 
given  spill.  The  commenter  also  noted  ' 
that  the  misuse  of  a  sorbent  product  or 
the  use  of  the  wrong  sorbent  product 
can  result  in  a  totally  ineffectual 
cleanup,  increased  and  urmecessary 
environmental  damages  from  oil 
pollution,  and  additional  cleanup 
expenses. 

As  discussed  in  the  preamble  to  the 
proposed  NCP,  EPA  does  not  interpret 
the  phrase  "other  spill  mitigating 
devices  and  substances"  to  include 
sorbents  and  does  not  regulate  sorbents 
under  Subpart  J  or  list  them  on  the 
Product  Schedule.  EPA  believes  that  the 
use  of  sorbents,  by  themselves,  will  not 
create  deleterious  effects  on  the 
environment  because  sorbent  materials 
are  essentially  inert  and  insoluble  in 
water  and  because  the  basic  components 
of  sorbents  are  non-toxic.  Consequently, 
RRTs  and  Area  Qwnmittees  are  not 
being  required  to  address  the  use  of 
sorbents  as  part  of  their  planning 
activities  or  when  they  are  developing 
preauthorization  plans  under  Subpart  J. 
This  does  not  mean,  however,  that  RRTs 
and  Area  Committees  cannot  or  should 
not  address  the  use  of  sorbents  in  their 
preauthorization  plans.  EPA  encourages 
RRTs  and  Area  Committees  to  address 
the  use  of  all  types  of  spill  mitigating 
devices  and  substances,  including  those 
not  listed  on  the  Product  Schedule, 
when  developing  preauthorization 
plans.  Also,  as  suggested  by  the 
commenter,  the  Agency  encoiu^ges 
RRTs  and  Area  Committees  to  consult 
the  USCG  comprehensive  sorbent  data 
base  and  the  research  being  conducted 
by  Envirormient  Canada  and  ASTM 
when  making  preauthorization 
decisions  on  the  use  of  sorbents. 

Two  commenters  expressed  concern 
that,  although  new  §  300.910(a) 
encourages  preauthorization,  it  allows 
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the  RRTs  and  Area  Committees  too 
much  latitude  for  the  disapproval  of 
products  without  adequately  defining 
the  conditions  under  which  such 
disapprovals  would  be  appropriate. 
These  commenters  recommended  that 
the  NCP  should  clearly  specify,  as 
guidance  for  the  RRTs  and  Area 
Committees,  the  conditions  under 
which  the  use  of  a  product  is 
appropriate  and  require  pre-spill 
approval  for  those  conditions.  The 
commenters  suggested  that  new 
§  300.910(a)  establish  a  preauthorization 
process  that  requires  the  approval  of 
products,  except  in  those  limited 
circumstances  where  there  are  adequate 
scientific  data  clearly  indicating  that 
such  use  would  be  harmful.  An 
additional  commenter  recommended 
that  guidance  be  provided  to  the  RRTs 
and  Area  Committees  on  the 
applicability  of  data  from  the  required 
effectiveness  and  toxicity  tests. 

EPA  beUeves  that  the  RRTs  and  Area 
Committees  must  be  afforded  flexibiUty 
in  considering  relevant  factors  for 
making  preauthorization  decisions  and 
developing  preauthorization  plans.  EPA 
does  not  believe  that  it  is  appropriate  or 
feasible  to  include  all  of  the  information 
necessary  to  provide  adequate  guidance 
for  the  RRTs  and  Area  Committees  on 
the  appropriateness  of  preauthorization 
approvals  or  disapprovals  or  the 
applicability  of  test  data  in  the  NCP. 
This  information  should  be  provided 
through  separately  developed  guidance 
materials. 

Four  commenters  stated  that  the  RRTs 
do  not  have  the  legal  authority  to 
approve  or  disapprove  of 
preauthorization  plans  developed  by 
Area  Committees.  These  commenters 
argued  that  the  approval  process 
proposed  in  new  §  300.910(a)  is 
inconsistent  with  the  OPA,  which 
provides  that  Area  Committees  alone  are 
responsible  for  expediting  authorization 
of  the  use  of  dispersants  and  other  spill 
mitigating  substances.  These 
commenters  also  argued  that  the  RRT 
review  and  approval  authority  is 
counterproductive  and  will  result  in 
unnecessary  delays.  One  commenter 
suggested  that  this  section  should 
provide  procedures  for  the  coordination 
of  Area  Committee  activities  and  that 
the  RRTs  should  assist  the  Area 
Committees  in  this  regard. 

The  OPA  amends  section  311(j)  of  the 
C\VA  to  require  Area  Committees  to 
"work  with  state  and  local  officials  to 
expedite  decisions  for  the  use  of 
dispersants  and  other  mitigating 
substances  and  devices"  and  to 
"desicribe  the  procedures  to  be  followed 
for  obtaining  an  expedited  decision 
regarding  the  use  of  dispersants."  To 


meet  these  requirements.  EPA  proposed 
to  revise  new  §  300.910(a)  (in  addition 
to  changes  to  Subpart  C)  to  require  that 
Area  Committees  be  actively  involved  in 
the  preauthorization  process  and  that,  as 
part  of  their  planning  activities,  they 
develop  preauthorization  plans  that 
address  the  desirability  of  using 
appropriate  products  on  the  Prbduct 
Schedule. 

EPA  does  not  agree  wfith  the 
commenters  that  requiring  RRT  review 
and  approvai  of  preauthorization  plans 
developed  by  Area  Committees  is 
inconsistent  with  the  OPA.  The  OPA 
does  not  stipulate  that  Area  Committees 
alone  have  responsibility  for  oil  spill 
contingency  planning.  The  standing 
RRTs  also  have  responsibilities  for  oil 
spill  contingency  planning,  specifically 
on  a  regional  basis.  In  order  to  create  the 
best  possible.response  system,  it  is 
important  that  the  regional-level  and 
area-level  contingency  plaiming  efforts, 
of  the  RRTs  and  Area  Committees, 
respectively,  are  closely  coordinated 
with  each  other  and  are  consistent.  EPA 
believes  that  the  RRTs  should  serve  in 
an  advisory  and  approval  role  regarding 
preauthorization  plans  developed  by 
Area  Committees  to  ensure  this 
consistency  and  because  the  RRTs' 
expertise  in  oil  spill  response  vnll  be  a 
valuable  asset  in  the  development  of 
these  preauthorization  plans.  RRTs  and 
Area  Committees  should  work  together 
to  develop  mutually-acceptable 
preauthorization  decisions  and  plans. 
The  Agency  would  like  to  clarify  that 
the  RRT  review  and  approval  authority 
applies  only  to  preauthorization 
decisions  or  plans,  and  not  to  the  entire 
content  of  ACPs.  Also,  the  EPA 
Administrator  and  the  Commandant  of 
the  usee  possess  the  ultimate  authority 
for  approving  or  disapproving  an  entire 
ACP.  including  the  preauthorization    " 
plan.  This  authority  is  not  delegated  in 
any  way  to  the  RRTs. 

EPA  does  not  believe  that  the  RRT 
review  and  approval  authority  is 
counterproductive  or  will  result  in 
significant  delays  to  the 
preauthorization  process.  As  discussed 
in  the  preamble  to  the  proposed  NCP,  in 
a  number  of  instances  (e.g.,  in  the 
inland  waters)  RRTs  may  fulfill  the  role 
of  the  Area  Committees.  In  these 
instances,  coordination  between  the  two 
separate  entities  will  be  facilitated  to  the 
extent  the  RRT  addresses  both  regional- 
and  area-level  contingency  planning.  In 
instances  where  the  RRT  and  Area 
Committees  may  exist  as  separate 
entities,  a  number  of  RRT 
representatives  will  most  likely  also 
serve  on  the  Area  Committees  for  that 
region.  This  should  facilitate  the 
coordination  between  these  two  bodies 


and  expedite  the  review  and  approval  of 
preauthorization  plans  by  the  RRT. 

EPA  would  hke  to  clarify  the  RRT 
review  and  approval  authority.  All 
members  of  the  RRT  will  be  afforded  an 
opportunity  to  review  and  provide  input 
to  the  Area  Committee  on  a  draft 
preauthorization  plan.  However,  only 
the_RRT  representatives  from  EPA  and 
the  state(s)  with  jurisdiction  over  the 
waters  of  the  area  to  which  the  plan 
applies  and  the  DOC  and  DOI  natural 
resource  trustees  will  have  the  authority 
to  approve,  disapprove,  or  approve  with 
modification  the  draft  preauthorization 
plan.  This  approval  process  is 
consistent  with  the  authorization   . 
procedures  contained  In  existing 
§  300.910  and  should  minimize  the  time 
necessary  for  RRT  approval  of 
preauthorization  plans  developed  by  the 
Area  Committees.  New  §  300.910(a)  is 
being  revised  to  state  that  "The  RRT 
representatives  from  EPA  and  the  states 
with  jurisdiction  over  the  waters  of  the 
area  to  which  a  preauthorization  plan 
applies  and  the  DOC  and  DOI  natural 
resource  trustees  shall  review  and  either 
approve,  disapprove,  or  approve  with 
modification  the  preauthorization  plans 
developed  by  Area  Committees,  as 
appropriate." 

One  commenter  suggested  that  the 
NCP  establish  time  limits  for  the  review 
and  approval  of  preauthorization 
applications.  Specifically,  the 
commenter  recommended  that  EPA 
establish  a  60-day  review  period  during 
which  Area  Committees  must  determine 
whether  a  preauthorization  application 
is  complete  and  approve  or  deny  the 
application.  The  commenter  also 
suggested  that  if  an  Area  Committee 
fails  to  act  within  the  specified  period 
of  time,  the  application  should  be 
considered  approved. 

EPA  does  not  believe  tliat  it  is 
appropriate  for  the  NCP  to  establish 
specific  deadlines  for  the  review  and 
approval  of  preauthorization 
applications  at  this  time  because  both 
the  Area  Committee  and  the 
preauthorization  process  are  still  in  the 
initial  stages  of  implementation.  Area 
Committees  should  develop 
preauthorization  plans  and  review 
applications  as  expeditiously  as 
possible,  but  they  also  must  be  afforded 
flexibility  in  accomplishing  this. 

One  commenter  recommended  that 
new  §  300.910(a)  and  Section  4.3(a)  of 
Appendix  E  mention  the  need  for 
preauthorization  plans  to  cover 
compliance  with  section  7  of  the 
Endangered  Species  Act.  This 
commenter  also  recommended  that, 
under  new  §§  300.910  (b)  and  (c), 
consultation  with  the  DOI  and  DOC 
natural  resource  trustees  should  be 


required  for  obtaining  product 
approvals  in  all  cases,  not  just  "when 
practicable."  The  commenter  noted  that 
the  natural  resource  trustees  have  a 
strong  interest,  in  all  instances,  in 
ensuring  that  trust  resources  are  not 
inadvertently  damaged  by  the 
application  of  chemical  -  - 
rountermeasures. 
EPA  agrees  that  the  RRTs  and  Area 
.    Committees  should  be  aware  of  the  need 
for  preauthorization'plans  to  comply 
with  the  Endangered  Species  Act. 
Development  of  these  plans  must 
•nclude  comphance  with  section  7  of 
the  Endangered  Species  Act.  The 
Agency  believes  that  the  natural 
resource  trustee  representatives  to  both 
the  RRTs  and  Area  Committees  can 
assist  in  this  matter  by  facilitating 
ronsultation  to  ensure  this  compliance 
during  theplaniung  process.  Also,  EPA 
and  the  USCG  plan  to  work  with  the 
Fish  and  WildUfe  Service  and  NOAA  to 
develop  guidance  on  this  issue.  EPA 
believes  that  these  steps  will  be  more 
effective  in  addressing  this  issue  than 
adding  new  language  to  this  section  of 
the  NCP. 

EPA  does  not  agree  with  the 
commenter  that,  under  new  §§  300.910 
(b)  and  (c),  consultation  with  the  DOC 
and  DOI  RRT  representatives  should  be 
mandatory  in  all  instances.  EPA 
believes  that  the  case-by-case 
decisionmaking  process  for  OSCs  must 
be  flexible  and  must  allow  them  to 
minimize  the  burden  of  any 
consultations  due  to  the  time-criUcal 
nature  of  this  process.  In  most  instances, 
OSCs  will  consult  with  the  DOC  and 
DOI  representatives,  but  there  may  be 
instances  where  this  consultation  would 
create  critical  delays  in  the 
decisionmaking  process. 

Another  commenter  stated  that  new 
§  300.910(0  should  be  revised  to  compel 
the  RRTs  to  require  the  performance  of 
supplementary  toxicity  and 
effectiveness  testing  when  developing 
preauthorization  plans.  This  commenter 
argued  that  in  order  for  an  RRT  to  do  a 
responsible  job  of  preauthorizing  the 
use  of  a  product  for  a  specific  region,  it 
must  posses  regionally  specific 
effectiveness  and  toxicity  testing  data. 
EPA  does  not  agree  with  the  change 
suggested  by  this  commenter.  EPA 
beUeves  that  the  RRTs  should  have  the 
authority  to  require  additional  testing  if 
they  decide  it  is  necessary,  but  should 
not  be  compelled  to  require  this 
additional  testing  in  all  instances. 
Situations  may  exist  where  requiring 
this  additional  testing  would  place  an 
unnecessary  regulatory  burden  on  both 
the  RRTs  and  the  product 
manufacturers/vendors.  - 


Two  commenters  stated  that  the  RRT 
supplementary  testing  authority 
contained  in  new  §  300.ai0(f)  should  be 
deleted  from  the  final  rule.  These         <" 
commenters  expressed  opposition  to 
this  authority  because,  in  the  ' 

commenter's  view,  it  is  intended  to  . 
make  the  preauthorization  of 
dispersants  and  other  chemicals  more 
difficult,  erodes  the  statutory  authority 
of  the  Area  Committees,  and  could  add 
significant  delays  to  the 
preauthorization  process.  One  of  these 
commenters  also  argued  that  if  EPA 
anticipates  using  tests  other  than  those 
specified  in  Appendix  C  for  this 
supplementary  testing,  these  tests 
should  be  included  in  the  NCP  and  be 
subject  to  review  as  part  gf  the 
rulemaking  process. 

EPA  would  Uke  to  clarify  the 
provisions  of  the  supplementary  testing 
authority  contained  in  new  §  300.910(0- 
Under  this  authority,  RRTs  are 
authorized  to  require  product 
manufacturers  to  conduct 
supplementary  effectiveness  or  to.xicity 
testing  due  to  site-  or  area-specific 
concerns  when  developing 
preauthorization  plans.  Any 
supplementary  testing  that  may  be 
conducted  wrill  follow  the  effectiveness 
and  toxicity  testing  protocols  specified 
in  Appendix  C  of  the  NCP.  The  RRTs 
are  authorized  to  require  these  tests  to 
be  conducted,  due  to  site-  or  area- 
specific  concerns,  using  parameters 
other  than  those  specified  in  Appendix 
C.  For  example,  an  RRT  might  require 
the  performance  of  the  dispersant 
effectiveness  test  (the  Swirling  Flask 
Dispersant  Effectiveness  Test)  using  a 
type  of  oil  other  than  that  specified  in 
Appendix  C;  or  an  RRT  might  require 
the  performance  of  the  dispersant 
toxicity  test  using  an  invertebrate 
species  other  than  that  specified  in 
Appendix  C. 

EPA's  purpose  in  adding  new 
§  300.910(0  is  to  clarify  the  authority  of 
the  RRTs  concerning  product  testing 
requirements  and  to  provide  more 
relevant  information  to  the  RRTs  and 
Area  Committees  for  their  contingency 
planning  efforts.  This  authority  is  not 
intended  to  make  the  preauthorization 
of  certain  products  more  difficult  and 
does  not  authorize  the  RRTs  to  estabUsh 
more  stringent  effectiveness  and  toxicity 
criteria.  EPA  does  not  befieve  that  the 
addition  of  this  new  paragraph  in  any 
way  erodes  the  authority  of  the  Area 
Committees,  but  will  enable  them  to 
make  mofe  informed  preauthorization 
decisions  by  providing  them  with 
additional  site-  or  area-specific  data,  if 
appropriate.  In  addition,  EPA  believes 
that  the  authority  contained  in  this  new 
paragraph  will  not  create  substantial 


delays  in  the  preauthorization  process, 
and  that  any  minor  delays  that  may 
occur  are  necessary  to  provide  the  RRTs 
and  Area  Committees  the  information 
they  need  to  make  informed 
preauthorization  decisions. 

Section  300.915— Data  Requirements 

Dispersant  Effectiveness  Testing 
Protocol 

Four  commenters  expressed 
opposition  to  EPA's  adoption  of  the 
Swiriing  Flask  Dispersant  Effectiveness 
Test  as  the  standard  test  for  measuring 
dispersant  effectiveness.  These 
commenters  stated  that  this  change  was 
based  on  a  limited  study  and  that  there 
are  more  appropriate  dispersant 
effectiveness  tests  available 
internationally.  One  commenter 
suggested  that  EPA  should  have 
considered  the  Warren  Springs 
Laboratory  (WSL)  Test,  which  has  been 
in  use  in  the  United  Kingdom  for 
several  years,  and  the  Exxon  Dispersant 
Effectiveness  Test  (EXDET).  Another 
commenter  recommended  that  EPA 
defer  implementing  the  Swrirling  Flask 
test  until  an  international 
intercalibration  work  group  that  is 
conducting  research  on  dispersant 
effectiveness  testing  can  complete  its 
work  and  make  recommendations. 

EPA  believes  that  sufficient  testing 
was  performed  to  qualify  the  Swirling 
Flask  test  as  an  appropriate  replacement 
for  the  Revised  Standard  Dispersant 
Effectiveness  Test  (RSDET).  In  April 
1991,  EPA  convened  a  conference  of 
world  experts  to  advise  it  on  the  state- 
of-the-art  methods  available  for 
dispersant  effectiveness  testing.  Asa 
result  of  that  meeting,  EPA  decided  to 
pursue  the  three  laboratory  effectiveness 
tests  it  studied:  RSDET,  Sv«rhng  Flask 
test,  and  IFF  Test.  The  determination 
was  made  at  that  time  that  these  three 
tests  offer  the  best  combination  of 
features  for  study  and,  although  each 
may  have  some  drawbacks,  that  they 
were  the  best  three  of  the  nearly  25  tests 
then  available.  No  new  information  has 
been  discovered  during  the  last  three 
years  to  modify  the  initial  decision  lo 
select  these  three  tests  for  further  studv 

In  its  laboratory  study, ^  EPA 
examined  six  different  oils  and  three 
separate  dispersants;  ran  over  150 
screening  tests  to  determine  the  best 
combinations  of  oil  and  dispersant;  and 
evaluated  those  combinations  using  the 


'See:  Claylon.  John  R.  Jr..  Siu-Fai  Tsang.  \'ii  loria 
Frank,  Paul  Marsden,  and  John  Harrington. 
Chemical  Oil  Spill  Dispersants:  Evaluation  of  Three 
Laboratory  Procedures  for  Estimating  Perforn:.,nc«. 
Final  Report  prepared  by  Science  Applicatiojis 
International  Corporation  for  U.S.  Environn^rnal 
Protection  Agency.  1992:  available  in  the  D<h  ki>i  ft>r 
this  rulemaking. 
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three  test  methods  selected  by  the  panel 
of  experts.  EPA  believes  that  this 
provides  a  sufGdent  collection  of  data 
upon  which  to  base  the  change  to  the 
SwirUne  Flask  test. 

The  dbange  to  the  Swirling  Flask  test 
is  based  primarily  on  the  fact  that  this 
test  is  easier  to  perform,  is  less 
expensive,  and  requires  less  laboratory 
skill,  and  not  on  the  basis  of  improved 
precision  of  the  test  itself.  The  statistical 
review  of  the  data  shows  that  both  the 
Swirling  Flask  test  and  the  RSDET  have 
essentially  the  same  precision.  EPA 
believes  that  of  the  six  or  seven  tests 
used  throughout  the  world  today,  there 
is  no  test  available  that  has  greater 
precision  than  the  Swirling  Flask  test. 

The  WSL  Test  is  certainly  one  of  the 
prominent  laboratory  dispyersant 
effectiveness  tests  used  in  the  world 
today.  The  decision  not  to  evaluate  this 
test  in  the  EPA  study  should  not  be 
viewed  as  a  criticism  of  this  procedure. 
EPA  considered  this  test,  but  the 
Swirling  Flask  test  was  judged  to  avoid 
some  of  the  problems  associated  with 
the  WSL  Test. 

The  EXDET  was  not  available  for 
evaluation  until  EPA  had  already 
completed  its  evaluation,  and  has  only 
recently  (N4arch  1993)  been  published  in 
the  literature.  There  are  certainly  no 
historical  data  associated  with  this  test, 
in  contrast  to  the  Swirling  Flask  test. 
Further,  in  a  brief  internal  review,  EPA 
determined  that  the  EXDET  procedure 
offers  no  significant  advantages  over  the 
Swirling  Flask  test. 

The  international  intercalibration 
work  group,  of  which  EPA  is  a  member, 
has  reviewed  the  foiu^  or  five  laboratory 
effectiveness  tests  currently  in  use 
throughout  the  world  today  vdth  an  eye 
towards  determining  if  the  results  of  one 
test  can  be  correlated  to  the  results  of 
another.  That  initial  re\'iew  resulted  in 
the  conclusion  that  there  was  no  good 
way  for  the  test  results  to  be  compared. 
EPA  does  not  expect  that  this  work 
group  will  develop  a  new  test  in  the 
near  future  that  will  offer  significant 
■advantages  over  the  Swirhng  Flask  test. 
If  such  a  test  is  developed  in  the  future. 
EPA  would  be  willing  to  review  the 
method  as  a  possible  replacement  for 
the  Swirling  Flask  test. 

Three  commenters  stated  that  the 
Swirling  Flask  test  method  described  in 
Appendix  C  does  not  simulate  real 
world  conditions.  Two  of  these 
commenters  expressed  concern  that  this 
may  give  some  agencies  and  public 
interest  groups  the  unrealistic 
expectation  that  dispersants  may  be  as 
effective  in  field  appUcaUons  as  they  are 
m  the  laboratory  tests.  These 
commenters  suggested  that  EPA    . 
explicitly  state  that  dispersant 


effectiveness  tests  are  designed  and 
conducted  only  to  screen  products,  and 
that  the  test  results  should  be  used  only 
for  that  purpose. 

As  stated  in  the  preamble  to  the 
proposed  NCP,  the  test  methods 
described  La  Appendix  C  are  intended 
to  provide  a  basic  set  of  test  procedures 
that  will  provide  baseline  data  for 
comparison  of  products  on  a  national 
basis.  The  testing  protocols  were  not 
developed  with  the  intent  of  replicating 
possible  real-world  situations.  In  using 
the  data  currently  available  on  the 
Product  Schedule.  OSCs  and  RRTs  are 
well  aware  that  these  data  are  intended 
for  use  for  relative  comparisons  and 
rankings  of  products.  Future  EPA 
guidance  on  the  development  of 
preauthorization  plans  and  decisions 
will  also  address  this  issue. 

One  commenter  objected  to  the 
dispersant-to-oil  treat  ratio  (DOR)  used 
in  the  SwirUng  Flask  test  method, 
arguing  that  a  1:10  ratio  is  at  least  twice 
as  high  as  would  normally  be  used  in 
actual  spill  situations.  The  commenter 
noted  that  DORs  of  1:20  or  1:25  are     ' 
typical,  and  that  the  higher  dispersant 
treat  rate  used  in  this  test  method  would 
allow  weaker  dispersants  to  perform 
better  than  would  be  expected  relative 
to  other  dispersants.  This  same 
commenter  stated  that  the  Swirling 
Flask  test  was  inconsistent  with  the 
RSDET,  historical  standards,  and 
currently  accepted  standards  because 
the  Swirling  Flask  test  did  not  produce 
results  ranking  dispersants  in  the  same 
order  as  the  RSDET  or  other  field- 
corroborated  laboratory  tests.  The 
commenter  also  noted  that  no  other 
government  in  the  world — including 
Canada — has  officially  accepted  the 
Swirling  Flask  test 

Under  ideal  conditions,  a  laboratory 
test  would  be  representative  of  real- 
world  conditions.  However,  thus  far  this 
is  not  achievable,  and  EPA  believes  it  is 
misleading  to  represent  laboratory  data 
as  such.  The  use  of  any  test  to  measure 
a  product  will  only  give  a  relative 
ranking  of  that  product  against  other 
products  tested  with  the  same 
procedure.  There  is  no  attempt  on  the 
part  of  EPA  to  represent  the  laboratory 
effectiveness  test  results  as  levels  that 
can  be  achieved  in  the  field.  In  fact, 
field  performance  will  most  likely  be 
less  effective  than  that  achieved  under 
ideal  laboratory  conditions. 

The  DOR  of  1:10  is  specified  for  the 
Swirling  Flask  test  method  and  was 
used  in  the  EPA  study  to  ensure  that 
sufficient  dispersant  was  available  for 
complete  dispersion  of  the  test  oil  and 
because  this  is  a  practical  estimate  of 
the  maximum  level  DOR  that  woidd  be 
expected  in  the  field  in  a  real  situation. 


This  would  favor  better  performance  of 
the  product  than  a  lesser  DOR. 
Furthermore,  the  1:10  ratio  was  used  in 
the  RSDET  procedure  as  well  as  the  IFP 
method;  the  same  ratio  was  needed  for 
all  three  tests  to  allow  for  proper 
comparison. 

EPA  does  not  believe  that  there 
should  be  concern  about  the  fact  that 
different  laboratory  tests  will  rank 
dispersant  products  differently,  nor 
with  the  supposition  that  the  Swirling 
Flask  test  ranks  products  differently 
than  the  existing  RSDET.  There  has 
never  been  a  strong  correlation  in 
ranking  order  from  test  to  test;  i.e..  10 
dispersant  products  will  be  ranked 
differently  when  tested  by  the  various 
laboratory  effectiveness  tests  available. 
EPA  has  never  claimed  that  the  detailed 
ranking  order  produced  by  the  RSDET  is 
meaningful  or  necessarily  proper.  As 
noted  in  the  proposed  NCP.  the  existing 
RSDET  has  problems  associated  with  it 
(e.g..  complex  and  expensive  to  perform, 
results  in  a  large  volume  of  wastewater) 
that  will  be  resolved  by  changing  to  the 
Swirling  Flask  test. 

EPA  knows  of  no  laboratory 
effectiveness  test  that  correlates  well 
with  field  experience.  There  are 
numerous  factors  that  come  into  play 
and  strongly  affect  whether  a  dispersant 
works  well  under  field  conditions.  One 
of  the  most  critical  factors  affecting  field 
effectiveness  is  probably  whether  the 
dispersant  is  properly  applied. 

It  is  correct  that  the  Swirling  Flask 
test  has  not  been  adopted  by  any  other 
government,  including  Canada. 
However,  it  was  developed  and  is  used 
extensively  by  Environment  Canada  and 
adoption  by  the  Canadian  government  is 
expected.  The  decision  to  adopt  the  test 
in  the  United  States,  however,  is  based 
on  the  method's  attributes  £md  not  on 
vvhether  it  has  been  officially  adopted 
by  any  other  government. 

One  commenter  stated  that 
calculating  the  percent  effectiveness 
value  for  a  dispersant  by  averaging  the 
percent  effectiveness  values  for  Prudhoe 
Bay  crude  and  South  Louisiana  crude 
oils  may  not  be  very  useful  to  OSCs  in 
making  decisions  about  the 
effectiveness  of  a  particular  dispersant 
on  a  single  type  of  oil.  The  commenter 
suggested  that  if  EPA  maintains  this 
averaging  in  the  final  rule,  the  Agency 
should  at  least  identify  the  dispersant 
effectiveness  values  for  each  type  of  test 
oil  separately  on  the  Product  Schedule, 
in  addition  to  the  average  percent 
effectiveness  value.  The  commenter  also 
suggested  that  the  Product  Schedule 
include  the  results  of  spills-of- 
opportunity  testing. 

EPA  believes  that  calculating  the 
percent  effectiveness  value  for  a 


dispersant  by  averaging  the  values  for 
these  two  test  oils  is  the  best  approach 
because  this  allows  the  effectiveness 
data  to  reflect  two  types  of  oil  that  will 
most  Ukely  be  encountered  in  real- 
world  spill  situations  in  U.S.  coastal 
waters,  yet  maintains  the  simplicity  of 
the  testing  method.  The  Agency  also 
selected  this  approach  because  it  allows 
a  dispersant  to  meet  the  50  percent 
effectiveness  acceptability  criterion  and 
be  fisted  on  the  Product  Schedule, 
despite  poor  performance  of  the 
dispersant  on  one  of  the  two  test  oils. 
EPA  does  agree,  however,  that 
presenting  fiie  dispersant  effectiveness 
data  separately  for  each  type  of  oil,  as 
well  as  for  the  final  effectiveness  value 
(average  of  the  two),  will  enable  OSCs 
to  make  a  more  informed  evaluation  of 
the  effectiveness  of  specific  dispersants. 
Consequently,  EPA  will  provide 
dispersant  effectiveness  values  for 
Prudhoe  Bay  crude.  South  Louisiana 
crude,  and  an  average  of  the  two  for 
each  dispersant  listed  on  the  Product 
Schedule.  EPA  notes  that  the  dispersant 
effectiveness  acceptability  criterion  will 
still  be  based  upon  the  average  percent 
effectiveness  value  of  these  two  types  of 
oil.  Also,  EPA  does  not  befieve  it  is 
appropriate  to  include  spills-of- 
opportunity  data  on  the  Product 
Schedule  because  the  Schedule  is 
intended  to  provide  baseline  data  for 
comparison  of  products  on  a  national 
basis.  Both  USCG  and  NOAA  maintain 
data  bases  that  contain  information  on 
chemical  countermeasures  used  on 
some  significant  U.S.  and  international 
oil  spills. 

Dispersant  Toxicity  Testing  Protocol 

One  commenter  objected  to  the 
proposal  of  the  Revised  Standard 
Dispersant  Toxicity  Test  (RSDTT) 
protocol  because  a  toxicity  threshold  or 
acceptability  criterion  is  not  established. 
The  commenter  expressed  concern  that 
the  establishment  of  an  effectiveness 
threshold  without  the  establishment  of 
a  toxicity  threshold  encourages  the  use 
of  the  most  effective  dispersants,  rather 
than  the  use  of  the  least  harmful  (i.e., 
least  toxic)  dispersants,  which  is 
inconsistent  with  the  intent  of  the  OPA. 

EPA  does  not  agree  that  the  approach 
established  in  the  NCP  does  not 
encourage  the  use  of  the  least  harmful 
dispersants.  EPA  believes  that  the  best 
approach  to  regulating  dispersants  is  to 
not  set  a  threshold  or  acceptability 
criterion  for  toxicity,  but  to  provide 
OSCs,  RRTs,  and  Area  Committees  the 
toxicity  data  and  allow  them  to  make 
decisions  on  dispersant  use  by  weighing 
the  toxicity  data  against  other  variables 
and  the  effectiveness  data  for  those 
dispyersants  that  meet  or  exceed  the 


effectiveness  threshold.  In  its 
experience  in  oil  spill  response  and 
contingency  planning,  the  Agency  has 
found  that  the  factors  impacting 
dispersant  use  decisions  based  on 
toxicity  are  more  variable  than  those  for 
effectiveness  (e.g.,  what  are  the 
toxicological  effects  of  the  dispersant  on 
the  wide  variety  of  species  indigenous 
to  the  area?).  The  toxicity  of  any 
substance  is  relative  to  the  test  agent, 
target  organisms,  and  the  environment 
in  which  the  exposure  occiu^.  EPA 
believes  that  OSCs,  RRTs,  and  Area 
Committees  must  be  afforded  a  greater 
degree  of  flexibiUty  when  making 
dispersant  use  decisions  based  on  these 
toxicity  factors.  Consequently,  EPA  is 
not  estabhshing  a  toxicity  threshold  for 
dispersants.  EPA  does  agree,  however, 
that  when  making  decisions  on  the  use 
of  dispersants.  OSCs,  RRTs,  and  Area 
Committees  should  use  the  least 
harmful  dispersants  that  have  been 
proven  to  be  effective  under  the 
standardized  laboratory  conditions. 
When  making  these  decisions,  OSCs. 
RRTs,  and  Area  Committees  w  ill 
possess  toxicity  data  that  will  allow 
them  to  rank  the  various  dispersants 
available  based  on  acute  toxicity. 

One  commenter  stated  that  the  test 
species  specified  in  the  dispersant 
toxicity  testing  protocol  are  not  suitable 
for  determining  fi«shwater  toxicity.  The 
commenter  suggested  that  additional  or 
alternate  toxicity  tests  be  performed  on 
all  products  intended  for  freshwater  use. 

EPA  agrees  with  the  commenter  that 
the  development  and  use  of  an  alternate 
dispersant  toxicity  test  for  freshwater 
environments  is  a  valid  consideration. 
However,  most  RRTs  in  concert  with 
state  regulatory  agencies  have  put  in 
place  procedures  and/or  guidance  that 
restrict  the  use  of  dispersants  in 
freshwater  ecosystems  due  to  the 
potential  impact  of  the  dispersants  on 
potable  water.  Consequently,  EPA  has 
placed  a  higher  priority  on  the 
development  of  dispersant  effectiveness 
and  toxicity  testing  protocols  for  marine 
environments.  The  Agency  is  currently 
considering  the  development  of  a 
complementary  dispersant  toxicity  test 
for  freshwater  environments. 

Another  commenter  objected  to  the 
use  of  only  an  acute  toxicity  testing 
protocol.  This  commenter  argued  that 
acute  toxicity  tests  provide  little  insight 
into  the  effects  of  lower  concentrations 
of  pollutants  and  do  not  contribute  to 
the  understanding  of  the  accumulative 
impacts  of  pollutants  over  long  periods 
of  time.  The  commenter  suggested  that 
there  should  be  testing  for  chronic  or 
sublethal  concentrations  as  well  as  an 
evaluation  of  the  effects  of  products  on 
the  reproduction,  larval  development. 


and  growth  and  maturation  of  juvenile 
org^isms. 

EPA  believes  that  providing  the  acute 
toxicity  data  specified  by  Appendix  C  to 
OSCs,  RRTs,  and  Area  Committees  is 
sufficient  to  allow  for  environmentally 
protective  authorization  and 
preauthorization  decisions  on  product 
use.  The  Agency  has  conducted  toxicity 
tests  of  a  longer  duration  (i.e.,  7-day 
chronic  estimator  tests)  that  provide 
additional  information  on  sublethal 
effects  on  survival,  growrth,  and 
fecundity.  These  data,*  presented  at  the 
annual  meeting  of  the  Society  of 
Environmental  Toxicology  and 
Chemistry  (October  1992),  demonstrated 
agreement  (generally  within  one  order 
of  magnitude)  between  LC50S  derived 
fi-om  the  7-day  test  and  the  acute  (48-  to 
96-hour)  test.  In  cases  where  growth  and 
reproductive  effects  were  noted, 
contaminant  levels  tended  to  fall  just 
below  the  concentration  range  at  which 
survival  was  affected.  Also,  EPA 
believes  that  the  acute  toxicity  data  will 
be  useful  to  OSCs,  RRTs,  and  Area 
Committees  with  respect  to  risk 
estimation.  A  recently  developed 
model'  allows  for  the  risk  estimation  of 
chronic  effects  from  acute  toxicity  data 
and  allows  for  the  integration  of 
application  data  into  the  framework  for 
risk  estimation.  In  addition,  OSCs. 
RRTs,  and  Area  Committees  are  no! 
precluded  from  considering  any 
available  chronic  toxicity  data  when 
making  authorization  or 
preauthorization  decisions  on  product 
use. 

One  commenter  recommended  that 
when  conducting  the  RSDTT,  EPA 
should  test  dispersants  only,  rather  than 
testing  dispersants  and  dispersed  oil. 
The  commenter  argued  that  testing 
dispersed  oil  not  only  assesses  the 
effects  of  the  chemical  uptake  of  the 
dispersant  by  the  organisms,  but  also 
physical  effects  due  to  contact  w  ith 
dispersed  oil  droplets. 

EPA  does  not  agree  with  the 
recommendation  suggested  by  the 
commenter.  Chemical  dispersants  are 
intended  to  increase  the  rate  at  which 
an  oil  slick  is  dispersed  into  the  water 
column.  This  dispersed  oil  is,  by 
definition,  a  mixture  of  the  dispersant 
and  the  spilled  oil.  As  a  result  of  this 


'See:  Whiting,  D..  J.  Clark.  J.  Briceno.  and  C. 
Daniels,  A  Comparison  of  Seven-Day  Chronic 
Toxicity  Test  Endpoints  Using  Mysids  {Mysidopsis 
bahia],  Silversides  [Menidia  beryllina].  No.  2  Kuel 
Oil.  and  Oil  Dispersant  Products;  available  for 
inspection  in  the  public  docket  for  this  ruiemaking. 

'  See:  Mayer.  Foster,  G.  Krause,  D.  Buckler.  M. 
Ellersieck.  and  G.  Lee,  Predicting  Chronic  Lp'.haiity 
of  Chemicals  to  Fishes  from  Acute  Toxicity  Test 
Data:  Concepts  and  Linear  Regression  Analysis. 
February  1993;  available  for  inspection  in  ;'ie 
public  docket  for  this  ruiomaking. 
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dispersion  of  oil.  the  possibility  exists 
for  organisms  dwelling  in  the  water 
column  to  come  in  physical  contact 
with  the  dispersed  oil.  The  Agency 
believes  that  it  should  not  make  any 
difference  whether  an  organism  is  killed 
by  the  effects  of  a  chemiral  dispersant 
in  the  water  or  due  to  physical  contact 
with  the  dispersed  oil  (e.g.,  dispersed 
oil  covering  the  gills  of  a  fish,  thereby 
inhibiting  respiration).  EPA  beUeves 
that  the  fact  that  dispersants  cause  oil  to 
enter  the  water  column  is  sufficient 
reason  to  test  for  the  toxicological 
effects  of  dispersed  oil. 

The  Agency  also  believes  that  testing 
the  oil  alone,  as  well  as  the  oil  and 
dispersant  mixture,  will  provide  useful 
data  on  the  relative  toxicity  of  the  oil 
and  the  potential  hazards  associated 
with  dispersant  use  (i.e.,  data  derived 
from  the  oil  and  dispersant  mixture  test) 
relative  to  the  hazards  associated  with 
non-treatment  of  the  oil  (i.e.,  data 
derived  from  the  oil  only  test).  EPA 
believes  that  the  comparative  nature  of 
the  data  will  benefit  the  OSCs,  RRTs. 
and  Area  Committees  in  their 
decisionmaking  and  planning  activities. 

The  same  commenter  expressed 
concern  that  the  dispersant  toxicity 
testing  protocol  uses  a  series  of  test 
concentrations  and  durations  that  are 
significantly  greater  than  what  a  marine 
organism  would  be  exposed  to  in  the 
real  world.  The  commenter  stated  that 
this  would  result  in  test  data  that  show 
dispersants  and  other  products  to  be 
much  more  toxic  than  what  would  be 
expected  in  the  field.  The  commenter 
argued  that  these  biased  data  may  create 
a  negative  impression  among  regulators, 
leading  to  decisions  to  prohibit  the  use 
of  a  product  that  actually  could  be  used 
safely. 

As  discussed  above,  the  test  methods 
described  in  Appendix  C  are  intended 
to  provide  a  basic  set  of  test  procedures 
that  will  provide  baseline  data  for 
comparison  of  products  on  a  national 
basis.  The  testing  protocols  were  not 
developed  with  the  intent  of  replicating 
possible  real-world  situations.  The 
dispersant  toxicity  testing  protocol  was 
developed  using  conservative  estimates. 
In  using  the  data  currently  available  on 
the  Product  Schedule,  OSCs  and  RRTs 
are  well  aware  that  these  data  are 
intended  for  use  for  relative 
comparisons  and  rankings  of  products. 

Three  commenters  questioned  the  use 
of  No.  2  fuel  oil  by  the  RSDTT  when  the 
dispersant  effectiveness  testing  protocol 
specifies  the  use  of  Prudhoe  Bay  and 
South  Louisiana  crude  oils.  These 
commenters  suggested  that  the  RSDTT 
be  revised  to  use  the  same  oils  as  used 
by  the  SwrirUng  Flask  test  protocol.  One 
commenter  noted  that  the  proceedings 


of  the  workshop  upon  which  the  RSDTT 
is  partially  based  recommend  the  use  of 
both  crude  oils  over  No.  2  fuel  oil. 

EPA  believes  that  No.  2  fuel  oil  is  the 
most  appropriate  type  of  oil  for  use  in 
the  RSDTT.  The  proceedings  of  the 
workshop  *  referred  to  by  the 
commenter  based  its  test  oil 
recommendations  on  the  potential  use 
of  dispersants  in  the  Gulf  of  Mexico.  In 
developing  the  RSDTT.  the  Agency  had 
to  consider  the  evaluation  of  dispersant 
toxicity  on  a  national  basis.  Also,  one  of 
the  objectives  of  this  workshop  was  to 
identify  data  needs.  South  Louisiana 
and  Prudhoe  Bay  crude  oils  were  ranked 
as  the  first  two  preferences  in  the 
workshop  proceedings  because  there  is 
relatively  little  toxicity  data  for  these 
oils  as  compared  to  No.  2  fuel  oiL 

EPA  selected  No.  2  fuel  oil  as  the 
dispersant  toxicity  test  oil  for  several 
reasons.  The  workshop  recommended 
the  use  of  a  test  oil  that  is  available  in 
large  quantities  and  is  well 
characterized  in  the  scientific  literature; 
No.  2  fuel  oil  satisfies  both  of  these 
recommendations.  There  is  also  a  larger 
historical  record  of  toxicity  data  on 
marine  organisms  for  No.  2  fuel  oil  than 
for  other  types  of  oils,  including  South 
Louisiana  and  Prudhoe  Bay  crudes. 
EPA  agrees  with  the  commenters, 
however,  that  eventually  the 
effectiveness  and  toxicity  tests  for 
dispersants  should  specify  the  same  test 
oils.  As  a  result,  EPA  will  conduct 
research  and  collect  data  on  the  RSDTT 
using  Prudhoe  Bay  and  South  Louisiana  , 
crudes;  these  data  wiU  be  made 
available  to  the  pubUc.  If  this  research 
indicates  that  regulatory  revisions  are 
appropriate,  the  Agency  will  make  these 
changes  to  the  RSDTT.  In  addition,  new 
§  300.910(f)  provides  that  RRTs  may 
require  supplementary  toxicity  testing 
to  obtain  data  that  will  be  more  specific 
and  relevant  due  to  area-  and  site- 
specific  concerns.  For  example,  the  RRT 
responsible  for  Hawaii  might  require 
toxicity  testing  for  specific  dispersants 
using  a  crude  oil  in  addition  to  No.  2 
fuel  oil. 

One  commenter  objected  to  EPA 
conducting  the  effectiveness  and 
toxicity  testing  required  for  dispersants 
under  Subpart  J.  The  commenter  stated 
that  not  accepting  industry-generated 
data  implies  that  industry  is  not  a 
credible  source  of  information.  The 
commenter  also  stated  that  industry  will 
be  concerned  that  a  government 
laborator>-  would  interpret  toxicity  data 


*See:  I>uke,  Thoma*  and  Gar>-  relrazzolo,  edi.. 
Oil  and  Dispersant  Toxicity  Testing,  Proceedings  of 
a  Workshop  on  Technical  Specificdlions,  U.S. 
Department  of  the  Interior.  New  Orleans,  lanuary 
1989:  available  for  inspection  in  the  public  docket 
for  this  rulemaking. 


too  conservatively.  Another  commenter 
recommended  that  both  EPA  and 
commercial  laboratories  should  be 
allowed  to  conduct  dispersant  toxicity 
testing. 

EPA  wishes  to  emphasize  that  it 
believes  industry  is  a  trustworthy  source 
of  testing  data.  As  discussed  in  the 
preamble  to  the  proposed  NCP,  EPA 
believes  that,  given  the  establishment  of 
an  effectiveness  acceptability  criterion 
for  dispersants.  it  is  necessary  to 
maintain  as  much  consistency  and 
reproducibility  in  the  dispersant 
effectiveness  testing  results  as  possible. 
Upon  further  review  of  this  issue,  EPA 
beUeves  that  the  necessary  consistency 
and  reproducibility  in  effectiveness 
testing  results  will  be  maintained  if 
dispersant  manufacturers  are 
responsible  for  conducting  the  required 
dispersant  effectiveness  test  and 
submitting  the  data  to  EPA.  The  Agency 
also  believes  that  requiring  dispersant 
manufacturers  to  conduct  the  specified 
effectiveness  and  toxicity  tests  is  the 
most  efficient  way  to  ensure  that  OSCs. 
RRTs.  and  Area  Committees  have  the 
information  necessary  to  make  informed 
decisions  on  dispersant  use. 

As  a  result.  EPA  is  revising  Subpart  ] 
and  Appendix  C  to  the  NCP  to  require 
that  dispersant  manufacturers  (or  the 
commercial  laboratories  they  select) 
conduct  the  effectiveness  and  toxicity 
tests  specified  for  dispersants.  Also,  to 
guarantee  Agency  control  over  the 
consistency  and  reproducibility  in 
effectiveness  test  results.  EPA  expliciUy 
reserves  in  the  rule  the  right  to  request 
additional  dociunentation  regarding 
both  tests  and  conduct  verification 
testing  of  the  dispersant  effectiveness 
test  results  submitted  by  manufacturers. 
Although  the  Agency  has  decided  not 
to  finalize  the  proposed  requirement 
that  only  EPA  conduct  the  dispersant 
tests,  this  aspect  of  the  final  rule  is 
consistent  with  the  system  that  has  been 
used  by  the  regulated  commimity  to  this 
point.  Prior  versions  of  the  NCP 
required  dispersant  manufacturers  to 
conduct  the  specified  effectiveness  and 
toxicity  tests  and  submit  the  test  results 
to  EPA.  However,  dispersant 
manufacturers  will  now  be  responsible 
for  conducting  the  new  Swirling  Flask 
Dispersant  Effectiveness  Test  specified 
in  Appendix  C. 

Only  those  dispersants  that  meet  or 
exceed  the  dispersant  effectiveness 
acceptability  criterion  of  45  percent 
must  be  tested  for  toxicity,  using  the 
RSDTT  included  in  Appendix  C. 
Because  of  this,  and  because  the  new 
effectiveness  test  is  simpler,  easily 
replicable,  and  less  expensive  than  the 
previous  test,  the  new  requirements  for 
dispersant  testing  will  offer  significant 
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cost  savings  to  those  wishing  to  list  new 
products  on  the  Schedule. 

EPA  is  revising  paragraphs  (7)  and  (8) 
of  §  300.915(a)  and  Section  1.1  of 
Appendix  C  to  state  that  dispersant 
manufactxu^rs  are  responsible  for 
conducting  the  specified  dispersant 
effectiveness  and  toxicity  tests. 
Manufacturers  must  submit  test  results 
and  supporting  data,  along  with  a 
Certification  signed  by  responsible 
corporate  officials  of  the  manufacturer 
and  laboratory  stating  that  (1)  the  test 
was  conducted  on  a  representative 
product  sample.  (2)  the  testing  was 
conducted  using  generally  accepted 
laboratory  practices,  and  (3)  they  beheve 
the  results  to  be  accurate.  EPA  is  also 
revising  paragraph  (12)  of  §  300.915(a) 
to  add  that  laboratories  performing 
toxicity  tests  for  dispersants  must 
demonstrate  previous  toxicity  test 
experience  in  order  for  their  test  results 
to  be  accepted.  Section  2.3.2  of 
Appendix  C  is  being  revised  to  state  that 
the  standard  test  oils  for  the  SwirUng 
Flask  test  can  be  obtained  from  the 
Resource  Technology  Corporation  (2931 
Soldier  Springs  Rd..  P.O.  Box  1346. 
Laramie,  WY,  82070.  (307)  742-5452). 

Section  300.920(a)  is  also  being 
revised  to  reflect  that  dispersant 
manufactiu^rs  are  responsible  for 
conducting  the  required  effectiveness 
and  toxicity  tests.  Paragraph  (2)  of  this 
section  explains  that  EPA  reserves  the 
right  to  request  further  dociunentation 
of  the  test  results  submitted  by 
dispersant  manufacturers.  This 
paragraph  also  states  that  EPA  reserves 
the  right  to  verify  test  results  and 
consider  the  results  of  its  verification 
testing  in  determining  whether  a 
dispersant  meets  the  listing  criteria. 
Within  60  days  of  receiving  a  complete 
application  for  hsUng  a  dispersant  on 
the  Product  Schedule,  EPA  will  notify 
the  manufacturer  of  its  decision  to  list 
the  product  on  the  Schedule  or  request 
additional  information  and/or  a  sample 
of  the  product.  Within  60  days  of 
receiving  the  additional  product  data 
and/or  sample,  EPA  will  notify  the 
manufacturer  in  writing  of  its  decision 
to  list  or  not  list  the  product.  As  was 
specified  in  the  propc^ed  NCP.  a 
dispersant  manufacturer  whose  product 
was  determined  not  to  be  eligible  for 
listing  on  the  Product  Schedule  may 
request  the  EPA  Administrator  to  review 
the  determination. 

Surface  Washing  Agents 

Two  commenters  stated  that  EPA's 
intended  methodology  for  determining 
the  effectiveness  of  surface  washing 
agents  was  imclear  in  the  proposed 
NCP. 


EPA  would  like  to  clarify  that  it  is  not 
specifying  an  effectiveness  testing 
protocol  for  surface  washing  agents  at 
this  time.  EPA  is  ciirrently  conducting 
research  on  developing  a  test  method 
and  may  specify  a  protocol  at  a  later 
date.  The  Agency  is  creating  a  separate 
category  for  surface  washing  agents  on 
the  Product  Schedule  because  a  number 
of  products  currently  hsted  under  the 
."dispersant"  category  on  the  Schedule 
are  actually  surface  washing  agents. 
Separating  these  verj'  different  kinds  of 
products  will  provide  a  more  accurate 
and  comprehensive  list  of  products 
available  to  OSCs.  RRTs.  and  Area 
Committees  diuing  a  spill  and  for 
preauthorization. 

Bioremediation  Agent  Testing  Protocols 

Two  commenters  stated  that  the 
Bioremediation  Agent  Effectiveness  Test 
proposed  by  EPA  in  Appendix  C  may  be 
appropriate  as  a  reseait±  protocol,  biit 
it  is  too  complex  and  expensive  for  use 
as  a  standard  product  screening  test. 
These  commenters  recommended  that 
EPA  develop  a  reliable,  more  routine, 
and  less  expensive  test  method  for 
quantifying  hydrocarbon  degradation. 
EPA  agrees  that  the  establishment  of 
a  less  expensive,  less  complex,  and 
better  analytical  procedure  to  determine 
bioremediation  agent  effectiveness  is 
desirable.  However,  due  to  the 
complexity  of  crude  oil  and  the  general 
lack  of  imderstanding  of  how 
bioremediation  agents  perform,  no  such 
analytical  procedure  exists  at  this  time. 
In  developing  the  effectiveness  testing   ■ 
procedure  specified  in  Appendix  C, 
EPA  and  the  National  Environmental 
Technology  Apphcations  Center 
(NETAC)  did  consider  cost  and 
complexity.  (NETAC  is  a  non-profit 
corporation  created  in  1988  under  a 
cooperative  agreement  bet  At,en  EPA's 
Office  of  Research  and  Development 
and  the  University  of  Pittsburgh  Trust  to 
assist  in  the  commercialization  of 
innovative  environmental  technologies.) 
The  resulting  procediu^  is  the  least 
expensive  and  least  complex,  but  still 
reliable,  procedure  that  could  be 
developed  at  this  time.  If  a  less 
expensive  and/or  less  complex  test  is 
developed  in  the  future,  EPA  would  be 
Vkilling  to  review  the  method  as  a 
possible  replacement  for  the 
Bioremediation  Agent  Effectiveness  Test 
contained  in  Appendix  C 

One  commenter  suggested  that  EPA 
eliminate  the  use  of  a  standard  test  oil 
(i.e.,  Alaska  North  Slope  (ANS)  521)  in 
the  bioremediation  agent  effectiveness 
testing  protocol  because  the  use  of 
internal  markers  in  this  test  makes  the 
use  of  a  standard  oil  uimecessary.  This 


commenter  also  inquired  about  the 
availabiUty  of  the  specified  test  oil. 

EPA  does  not  agree  that  the 
requirement  for  the  use  of  a  standard  oil 
should  be  eliminated.  EPA  befieves  that 
because  microorganisms  respond 
differently  to  different  types  of  oil,  the 
use  of  a  standard  oil  is  necessary  until 
a  data  base  has  been  developed  that  can 
demonstrate  that  any  tj-pe  of  oil  will  be 
adequate  for  testing  purposes.  For 
example,  the  light-end  oils  can  have  a 
potential  adverse  effect  on  the 
microorganisms  tested  and, 
consequently,  should  not  be  used  for 
this  test.  The  standard  test  oil  can  be 
obtained  from  NETAC's  Bioremediation 
Products  Evaluation  Center  (BPEC) 
(telephone  number  and  address 
provided  in  Section  4.3  of  Appendix  C). 

The  same  commenter  staf  ea  tbat 
hopane  may  not  be  the  best  internal 
marker  and  suggested  that  EPA  revise 
the  Bioremediation  Agent  Effectiveness 
Test  to  allow  for  the  use  of  different    . 
markers. 

EPA  agrees  with  the  commenter  that 
allowing  for  the  use  of  more  than  one 
internal  marker  in  the  test  procedure 
would  be  helpful.  As  a  result,  EPA  is 
revising  the  bioremediation  agent 
effectiveness  testing  protocol  contained 
in  Section  4.0  of  Appendix  C  to  allow 
for  the  use  of  Cz-  or  Ca-phenanthrene  or 
Ci-chrysene,  as  well  as  hopane.  as  the 
internal  marker.  EPA  recommends, 
however,  that  hopane  be  used  because 
the  test  method  was  developed  using 
this  marker. 

Three  commenters  objected  to  the 
required  use  of  unfiltered  Gulf  Breeze 
coast  seawater  in  the  proposed 
bioremediation  agent  effectiveness 
testing  protocol.  These  commenters 
argued  that  the  required  use  of  this 
seawater  is  too  restrictive  for  a  test 
meant  to  provide  data  on  a  national 
basis.  Two  of  these  commenters 
suggested  that  EPA  develop 
bioremediation  effectiveness  test 
methods  for  freshwater  applications. 

EPA  agrees  that  requiring  the  use  of 
unfiltered  Gulf  Breeze  coast  seawater  in 
a  test  that  is  meant  to  be  used  on  a 
national  basis  may  be  inappropriate.  As 
a  result,  EPA  is  revising  Section  4.3  of 
Appendix  C  to  specify  the  use  of  "clean 
natural  seawater"  in  the  Bioremediation 
Agent  Effectiveness  Test.  "Clean  natural 
seawater"  means  that  the  source  of  this 
seawater  must  not  be  heavily 
contaminated  with  industrial  or  other 
types  of  effluent.  For  example,  seawater 
should  not  be  obtained  from  a  source 
near  shipping  channels  or  discharges  of 
industrial  or  municipal  wastewater,  or 
with  high  tiubidity.  EPA  is  currently 
conducting  research  on  the  issue  of  a 
bioremediation  agent  effectiveness 
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esting  protocol  for  freshwater 
applications  and  may  propose  such  a 
protocol  at  a  later  date. 

EPA  is  also  making  several  other 
revisions  to  the  bioremediation  agent 
effectiveness  testing  protocol  contained 
in  Section  4.0  and  the  summary 
technical  product  test  data  format 
contained  in  Section  6.0  of  Appendix  C. 
Since  the  development  of  the  proposed 
NCP.  NET  AC  has  finalized  and 
published  ^  its  laboratory-scale  testing 
protocol  for  bioremediation  agent 
effectiveness.  EPA  is  making  these 
revisions  to  Sections  4.0  and  6.0  of 
Appendix  C  so  that  the  Bioremediation 
Agent  Effectiveness  Test  is  consistent 
with  the  final  protocol  pubUshed  by 
NET  AC.  Revisions  include  the  addition 
of  a  section  on  statistical  analysis,  the 
addition  of  an  alternative  gas 
chromatograph/mass  spectrometer  (GC/ 
MS)  sample  cleanup  procedure,  and  a 
reduction  in  the  number  of  sampling 
events  to  save  costs  in  conducting  the 
test.  These  revisions  v\rill  make  the 
performance  of  the  test  more 
straightforward  and  do  not  affect  the 
basic  procedures  for  conducting  this 
test. 

EPA  received  several  comments 
objecting  to  specific  provisions  of  the 
Bioremediation  Agent  Toxicity  Test  that 
was  proposed  in  Appendix  C.  EPA 
acknowledges  that  there  are  a  number  of 
technical  problems  with  this  testing 
protocol.  Due  to  these  problems  and  the 
short  period  of  time  available  to  address 
them,  EPA  is  not  including  the 
Bioremediation  Agent  Toxicity  Test  in 
the  final  NCP  in  this  rulemaking. 
Section  300.915(d)(8)  and  Appendix  C 
are  being  revised  to  reflect  this  change. 
The  Agency  will  continue  its  research  in 
this  area  and  may  propose  a  revised 
bioremediation  agent  toxicity  testing 
protocol  at  a  later  date. 

Section  300.920— Addition  of  Products 
to  Schedule 

Several  commenters  expressed 
support  for  the  establishment  of  the 
effectiveness  acceptability  criterion  or 
threshold  (50  percent,  plus  or  minus  5 
percent)  for  listing  dispersants  on  the 
Product  Schedule.  A  different 
commenter  objected  to  this  threshold, 
suggesting  that  EPA  adopt  a  threshold  of 
55  percent  plus  or  minus  5  percent, 
which  would  be  more  in  agreement  with 
the  Canadian  standard.  Three  other 
commenters  stated  that  the  50  percent 
ttueshold  is  too  high,  which  could 
exclude  some  potentially  useful 


JMI 


'  See:  Evaluation  Methods  Manual:  Oil  Spill 
Response  Bioremediation  Agents,  National 
Environmental  Technology  Applications  Center, 
Pittsburgh.  PA.  July  1993;  available  for  inspection 
in  the  public  docket  for  this  rulemaking. 


dispersants.  One  of  these  commenters 
argued  that  the  50  percent  criterion  is 
unreaUstically  high  for  the  low  energy, 
long  settling  time  (10  minutes)  Swirling 
Flask  test  protocol,  noting  that  the  50  to 
60  percent  criteria  used  by  other 
countries  are  based  on  more  energetic 
testing  conditions.  This  commenter 
suggested  that  EPA  adopt  a  20  percent 
dispersant  effectiveness  threshold  given 
its  use  of  the  Swirling  Flask  test. 

EPA  beheves  that  establishing  the  50 
percent  (plus  or  minus  5  percent) 
effectiveness  acceptability  criterion  is 
the  best  approach  for  listing  dispersants 
on  the  Product  Schedule.  EPA  examined 
a  number  of  issues  when  developing 
this  criterion  for  dispersants.  The  1988 
U.S.-Canada  Free  Trade  Agreement 
supports  EPA  in  adopting  a  dispersant 
effectiveness  standard  that  is  similar  to 
the  Canadian  standard  (50  percent).  The 
Agency  beheves  that  the  50  percent 
threshold  strikes  an  effective  balance 
between  restrictiveness  and  leniency  in 
listing  dispersants  on  the  Product 
Schedule,  is  genera/yy  consistent  with 
the  effectiveness  thresholds  established 
by  other  countries,  and  allows  for  the 
use  of  a  broad  range  of  dispersants  at 
various  levels  of  technical  development. 

The  50  percent  criterion  was  selected 
by  EPA  as  a  median  level  with  the 
expectation  that  it  would  eliminate  from 
the  Product  Schedule  those  dispersant 
products  that  perform  poorly.  On  the 
current  Product  Schedule,  more  than 
half  of  the  dispersants  do  not  even 
attain  a  10  percent  effectiveness  level. 
EPA  believes  that  part  of  the  reluctance 
of  OSCs  to  use  dispersants  is  their  major 
concern  that  these  chemical  agents  will 
not  work,  even  if  properly  applied.  EPA 
believes  that  to  select  an  effectiveness 
criterion  below  50  percent,  even  with 
the  low  energy  regime  associated  with 
the  Swirling  Flask  test,  would 
undermine  the  intent  to  eliminate  those 
products  that  caiuiot  be  expected  to 
perform  in  the  sea. 

Two  commenters  asked  whether 
products  currently  listed  on  the  Product 
Schedule  would  be  required  to  be 
retested  given  the  revisions  to  Subpart 
J  and.  if  so,  when  these  tests  would  be 
conducted  and  a  new  Product  Schedule 
published. 

EPA  would  like  to  clarify  that 
products  currently  listed  on  the  Product 
Schedule  will  be  required  to  be  retested 
according  to  the  new  testing  protocols 
specified  in  Appendix  C.  These 
products  will  be  retested  as 
expeditiously  as  possible,  but  EPA  has 
not  yet  established  a  schedule  for  this 
retesting. 


Appendix  E  to  Part  300— Oi!  Spill 
Response 

Foiu  commenters  expressed  concern 
regarding  the  effectiveness  of  Appendix 
E,  as  proposed,  to  separate  oil  spill 
response  requirements  of  the  NCP  from 
hazardous  substance  release 
requirements. 

One  of  these  commenters  stated  that 
Appendix  E,  although  well  written  and 
helpful,  is  a  guidance  document  that 
should  not  be  converted  into  a 
regulation  by  this  rulemaking.  The 
commenter  suggested  that  if  the  NCP 
were  better  organized,  a  separate 
appendix  would  be  lumecessary.  EPA 
disagrees  that  the  information  contained 
in  Appendix  E  should  be  issued  as 
guidance  rather  than  promulgated  as  a 
regulation.  As  stated  in  the  introduction 
to  Appendix  E,  the  purpose  of  creating 
a  separate  oil  spill  response  appendix 
was  to  compile  general  oil  discharge 
response  requirements  into  one 
document  to  aid  participants  and 
responders  under  the  national  response 
system.  In  EPA's  view,  this  goal  would 
not  be  achieved  if  the  oil  discharge 
response  requirements  were  available 
only  in  a  guidance  document  format. 

Three  commenters  believed  that  there 
are  inconsistencies  between  the 
provisions  in  Appendix  E  and  those  in 
the  body  of  the  NCP.  One  of  these 
commenters  stated  that  the  proposed 
approach  for  separating  CERCLA  and  oil 
response-related  requirements  merely 
exacerbates  the  confusion  created  by  the 
format  of  the  existing  NCP.  The 
commenter  explained  that  EPA's 
proposal  effectively  makes  responses  to 
oil  discharges  subject  to  two  sets  of 
potentially  conflicting  requirements.  All 
three  commenters  recommended  that 
EPA  carefully  review  all  relevant 
sections  of  the  NCP  and  Appendix  E  to 
ensure  absolute  consistency  in  policy, 
instructions,  guidance,  and 
requirements  between  these  two  parts  of 
the  final  rule. 

As  noted  in  the  introduction  to 
Appendix  E  in  the  proposed  rule,  the  oil 
spill  response  appendix  was  created  to 
compile  general  oil  discharge  response 
requirements  into  a  single  document  to 
aid  participants  and  responders  luider 
the  national  response  system.  As  a 
result,  the  appendix  does  not  alter  in 
any  way  the  meaning  or  policy  stated  in 
other  sections  or  subparts  of  the  NCP. 
As  noted  in  the  preamble  to  the 
proposed  rule,  some  minor  variations 
between  Appendix  E  provisions  and 
analogous  provisions  of  the  NCP  rule 
language  were  necessary  to  ensure  that 
the  appendix  address  oil  discharges 
only  (and  not  hazardous  substance 
releases  as  well,  which  continue  to  be 


addressed  in  the  NCP  rule).  As 
suggested  by  the  commenters.  EPA  has 
conducted  a  careful  review  of  Appendix 
E  and  the  relevant  sections  of  the  NCP 
to  ensure  consistency  in  policy, 
instructions,  guidance,  and 
requirements  between  the  two 
documents,  allowing,  of  course,  for  the 
intentional  minor  variations  mentioned 
above.  As  part  of  this  review,  the 
Agency  has  revised  Appendix  E,  where 
appropriate,  to  be  consistent  with  the 
changes  made  in  various  subparts  of  the 
NCP  in  response  to  public  comments. 
These  NCP  changes  are  identified 
elsewhere  in  this  preamble  and  are 
discussed  in  greater  detail  in  the 
Response  to  Comments  document.  EPA 
has  not  enumerated  the  corresponding 
revisions  to  Appendix  E  here  because 
this  would  be  redundant.  In  light  of  the 
substantive  consistency  between 
Appendix  E  provisions  and  those 
provisions  of  the  NCP  that  relate  to  oil 
discharges,  EPA  believes  that  the 
comment  that  the  proposal  effectively 
made  oil  spill  response  subject  to  two 
sets  of  potentially  conflicting 
requirements  has  been  addressed 
adequately  in  today's  final  rulemaking. 
hi  addition  to  the  revisions  required 
by  comments  on  other  subparts  of  the 
NCP,  several  commenters  recommended 
editorial  changes  to  various  sections  of 
Appendix  E.  EPA  has  incorporated 
these  changes,  as  appropriate. 

III.  Summary  of  Supporting  Analyses 

A.  Executive  Order  12866 

Under  E.O.  12866  (58  FR  51735. 
October  4. 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  E.O.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  E.0. 12866. 


Pursuant  to  the  terms  of  E.O.  12866. 
OMB  has  notified  EPA  that  it  considers 
this  rule  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  EPA  has  submitted 
this  action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

An  economic  analysis  performed  by 
the  Agency,  available  for  inspection  in 
Room  M2427  at  the  U.S.  Environmental 
Protection  Agency,  401 M  Street,  SW., 
Washington,  DC  20460,  shows  that  this 
rule  would  result  in  estimated  costs  to 
affected  faciUties  of  $33  million  during 
the  first  year  that  the  rule  is  in  effect  and 
approximately  $11.3  million  in  each 
subsequent  year.  At  a  7  percent  interest 
rate  over  10  years,  the  annualized  costs 
are  approximately  $14.1  miUion. 
Virtually  all  costs  are  incurred  by  the 
federal  government  and,  in  particular, 
by  the  USCG  and  EPA. 

The  economic  analysis  prepared  in 
support  of  this  final  rule  also  includes 
a  quahtative  assessment  of  the 
environmental  benefits  associated  with 
the  revisions.  The  NCP  revisions  are 
expected  to  lead  to  quicker,  more 
efficient,  and  more  appropriate 
responses  to  discharges  of  oil  and 
releases  of  hazardous  substances.  The 
benefits  that  would  result  fitjm  such 
improvements  (i.e.,  preventing  oil  spills 
from  occurring  or  mitigating  the  severity 
of  the  spills  that  do  occur)  are  assumed 
to  be  substantial.  Benefits  include 
avoided  clean-up  costs  and  natural 
resource  damages  as  well  as  reductions 
in  other  damages  caused  by  oil  spills, 
such  as  damage  to  private  property,  lost 
profit  by  business,  pubUc  health  risks, 
and  foregone  existence/optiorr  values. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  diat  a  Regulatory  Flexibihty 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  "significant  impact 
on  a  substantial  number  of  small 
entities."  To  determine  whether  a 
Regulatory  Flexibility  Analysis  was 
necessary  for  this  rule,  a  preliminary 
analysis  was  conducted  (see  the 
"Economic  Impact  Analysis  of  the 
Revisions  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan,"  Chapter  5,  available 
for  inspection  in  Room  M2615  at  the 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington,  DC 
20460).  The  results  of  the  preliminary 
analysis  indicate  that  this  rule  will  not 
have  significant  adverse  impacts  on 
small  businesses  because  such  entities 
are  unlikely  to  be  affected  by  revisions 
to  the  federal  plaiming  and  response 
mechanism  for  pollution  incidents. 


Revisions  to  Subpart  J  would  impose 
certain  additional  requirements  on 
small  manufacturers  of  dispersants  and 
bioremediation  agents  seeking  to  fist 
products  on  the  NCP  Product  Schedule. 
However,  the  analysis  revealed  that  the 
revisions  would  not  significantly  impact 
the  economic  viabihty  of  such  concerns 
as  the  market  is  currently  structured. 
Under  the  final  rule,  certain  local 
government  agencies  (e.g.,  LEPCs) 
would  be  required  to  play  a  supporting 
role  in  developing  ACPs.  The  analysis 
revealed  that  fulfilling  this  role  would 
not  place  a  significant  biu'den  on  a 
substantial  number  of  such  entities. 
Therefore,  EPA  certifies  that  this  rule  is 
not  expected  to  have  a  significant 
impact  on  small  entities,  and  therefore 
no  Regulatory  Flexibihty  Analysis  is 
necessary. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  OMB  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  control  number 
2050-0141. 

The  collection  of  information  required 
to  prepare  and  submit  materials  for 
listing  a  product  on  the  NCP  Product 
Schedule  is  estimated  to  have  a  pubhc 
reporting  burden  varying  from  14  to  40 
hoiu-s  per  response  in  the  first  year  and 
subsequent  years,  with  an  average  of  26 
hours  per  response.  This  includes  time 
to  review  instructions  and  guidance, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  Street,  SW.  (Mail  Code  2136); 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulaton,' 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

D.  Display  of  OMB  Control  Numbers 

EPA  is  also  amending  the  fable  of 
currently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  OMB  for  various  regulations. 
This  amendment  updates  the  table  to 
accurately  display  those  information 
requirements  contained  in  this  final 
rule.  This  display  of  the  OMB  control 
number  and  its  subsequent  codification 
in  the  Code  of  Federal  Regulations 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 
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The  ICR  was  previously  subject  to 
pubhc  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(3)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(3)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary. 

List  ofSubiects 

40  CF{{  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  300 

Air  pollution  control.  Chemicals, 
Hazardous  materials.  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations.  Natural 
resources,  Occupational  safety  and 
health.  Oil  pollution,  Reporting  and 
recordkeeping  requirements,  Superfund. 
Waste  treatment  and  disposal.  Water 
pollution  control,  Water  supply. 

Dated:  August  15, 1994. 
Carol  M.  Brcwner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  parts  9  and  300  are 
amended  as  follows: 

PART  9— OMB  APPROVAL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  136-136y: 
15  U.S.C.  2001.  2003.  2005.  2006,  2601-2671; 
21  U.S.C.  331  j.  346a.  348;  31  U.S.C.  9701;  33 
-use.  1251  et  seq..  1311. 1313d.  1314. 1321. 
1326.  1330. 1344. 1345  (d)  and  (e).  1361;  E.O. 
11735.  38  PR  21243.  3  CFR.  1971-1975 
Comp.  p.  973:  42  U.S.C.  241,  242b,  243.  246. 
300f.  300g.  300g-l.  300g-2.  300g-3,  300g--t, 
300g-5.  300g-6,  300i-l,  300J-2.  300J-3.  300j- 
4,  300i-9.  1857  et  seq..  6901-6992k.  7401- 
7671q.  7542.  9601-9657,  11023.  11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  in  numerical 
order  to  read  as  follows: 

§  9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  con- 
trol No. 


National  Oil  and  Hazardous  Substances  Pol- 
lution Contingency  Plan 


300.920 


2050-0141 


JMI 


PART  300-NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
POLLUTION  CONTINGENCY  PLAN 

3.  The  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(d);  E.O.  11735.  38  FR  21243;  E.O. 
12580.  52  FR  2923;  E.O.  12777.  56  FR  54757. 

4.  Subparts  A,  B,  C,  and  D  are  revised 
to  read  as  follows: 

PART  300— {AMENDED] 

Siit>partA — Introductioii 

Sec. 

300.1  Purpose  and  objectives. 

300.2  Authority  and  applicability. 

300.3  Scope. 

300.4  Abbreviations. 

300.5  Definitions. 

300.6  Use  of  number  and  gender. 

300.7  Computation  of  time. 

Subpart  B — Responsibility  and 
Organization  for  Response  .' 

300.100    Duties  of  President  delegated  to 

federal  agencies. 
300.105    General  organization  concepts. 
300.110    National  Response  Team. 
300.115    Regional  Response  Teams. 
300.120    On-scene  coordinators  and 

remedial  project  managers:  general 

responsibilities. 
300.125    Notification  and  communications. 
300.130    Determinations  to  initiate  response 

and  special  conditions. 
300.135    Response  operations. 
300.140    Multi-regional  responses. 
300.145    Special  teams  and  other  assistance 

available  to  OSCs/RPMs. 
300.150    Worker  health  and  safety. 
300.155    Public  information  and  conamunity 

relations. 
300.160    Documentation  and  cost  recovery. 
300.165    OSC  reports. 
300.170    Federal  agency  participation. 
300.175    Federal  agencies:  additional 

resp)onsibilities  and  assistance. 
300.180    State  and  local  participation  in 

response. 
300.185    Nongovernmental  participation. 

Subpart  C — Planning  and  Preparedness 

300.200    General. 

300. 20S    Planning  and  coordination 
structure. 

300.210  Federal  contingency  plans. 

300.211  OPA  facility  and  vessel  response 
plans. 

300.212  Area  response  drills. 

300.215    Title  III  local  emergency  response 

plans. 
300.220    Related  Title  III  issues. 

Subpart  D— Operational  Response  Phases 
for  Oil  Removal 

300.300    Phase  I — Discovery  or  notification. 
300.305    Phase  II — Preliminary  assessment 

and  initiation  of  action. 
300.310    Phase  III— Containment. 

countermeasures.  cleanup,  and  disposal. 
300.315    Phase  IV — Documentation  and  cost 

recovery. 
300.317    National  response  priorities. 


■^00.320    General  jwttem  of  response. 

300.322  RespK)nse  to  substantial  threats  to 
public  health  or  welfare  of  the  United 
States. 

300.323  Spills  of  national  significance. 

300.324  Response  to  worst  case  discharges. 
300.335    Funding. 

Subpart  A — introduction 

§300.1    Purpose  and  objectives. 

The  purpose  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)  is  to  provide 
the  organizational  structure  and    , 
procedures  for  preparing  for  and 
responding  to  discharges  of  oil  and 
releases  of  hazardous  substances? 
pollutants,  and  contaminants. 

§  300.2    Authority  and  applicability. 

The  NCP  is  required  by  section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  42  U.S.C.  9605.  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
Pub.  L.  99-499,  (hereinafter  CERCLA). 
and  by  section  311(d)  of  the  Clean  Water 
Act  (CWA).  33  U.S.C.  1321(d).  as 
amended  by  the  Oil  Pollution  Act  of 
1990  (OPA).  Pub.  L.  101-380.  In 
Executive  Order  (E.O.)  12777.(56  FR      ' 
54757.  October  22. 1991),  the  President 
delegated  to  the  Environmental 
Protection  Agency  (EPA)  the 
responsibihty  for  the  amendment  of  the 
NCP.  Amendments  to  the  NCP  are 
coordinated  with  members  of  the 
National  Response  Team  (NRT)  prior  to 
publication  for  notice  and  comment. 
This  includes  coordination  with  the 
Federal  Emergency  Management  Agency 
(FEMA)  and  the  Nuclear  Regulatory 
Commission  in  order  to  avoid 
inconsistent  or  duplicative  requirements 
in  the  emergency  planning 
responsibilities  of  those  agencies.  The 
NCP  is  applicable  to  response  actions 
taken  pursuant  to  the  authorities  undef 
CERCLA  and  section  311  of  the  CWA, 
as  amended. 

§  300.3    Scope. 

(a)  The  NCP  applies  to  and  is  in  effect 
for: 

(1)  Discharges  of  oil  into  or  on  the 
navigable  waters  of  the  United  States, 
on  the  adjoining  shorelines,  the  waters 
of  the  contiguous  zone,  into  waters  of 
the  exclusive  economic  zone,  or  that 
may  affect  natural  resources  belonging 
to.  appertaining  to,  or  under  the 
exclusive  management  authority  of  the 
United  States  (See  sections  311(c)(1) 
and  502(7)  of  the  CWA). 

(2)  Releases  into  the  environment  ot 
hazardous  substances,  and  pollutants  ur 
contaminants  which  may  present  an 
imminent  and  substantial  danger  to 


public  health  or  welfare  of  the  United 
States. 

(b)  The  NCP  provides  for  efficient, 
coordinated,  and  effective  response  to 
discharges  of  oil  and  releases  of 
hazardous  substances,  pollutants,  and 
contaminants  in  accordance  with  the 
authorities  of  CERCLA  and  the  CWA.  It 
provides  for: 

(1)  The  national  response  organization 
that  may  be  activated  in  response 
actions.  It  specifies  responsibilities 
among  the  federal,  state,  and  local 
governments  and  describes  resources 
that  are  available  for  response. 

(2)  The  estabhshment  of  requirements 
for  federal,  regional,  and  area 
contingency  plans.  It  also  summarizes 
state  and  local  emergency  planning 
requirements  under  SARA  Title  III. 

(3)  Procedures  for  imdertaking 
removal  actions  pursuant  to  section  311 
of  the  CWA. 

(4)  Procedures  for  undertaking 
response  actions  pursuant  to  CERCLA. 

(5)  Procedures  for  involving  state 
governments  in  the  initiation, 
development,  selection,  and 
iniplementation  of  response  actions, 
pursuant  to  CERCLA. 

(6)  Listing  of  federal  trustees  for 
natural  resources  for  purposes  of 
CERCLA  and  the  CWA, 

(7)  Procedures  forthe  participation  of 
other  persons  in  response  actions. 

(8)  Procedures  for  compiling  and 
making  available  an  administrative 
record  for  response  actions. 

(9)  National  procedures  for  the  use  of 
dispersants  and  other  chemicals  in 
removals  under  the  CWA  and  response 
actions  under  CERCLA. 

(c)  In  implementing  the  NCP. 
consideration  shall  be  given  to 
international  assistance  plans  and 
agreements,  security  regulations  and 
responsibilities  based  on  international 
agreements,  federal  statutes,  and 
executive  orders.  Actions  taken 
pursuant  to  the  provisions  of  any 
applicable  international  joint 
cohtingency  plans  shall  be  consistent 
with  the  NCP,  to  the  greatest  extent 
possible.  The  Department  of  State  shall 
be  consulted,  as  appropriate,  prior  to 
taking  any  action  which  may  affect  its 
activities. 

(d)  Additionally,  the  NCP  applies  to 
and  is  in  effect  when  the  Federal 
Response  Plan  and  some  or  all  its 
Emergency  Support  Functions  (ESFs) 
are  activated. 

§300.4    Abbreviations. 

(a)  Department  and  Agency  Title 
Abbreviations: 

ATSDR— Agency  for  Toxic  Substances  and 

Disease  Registry 
CDC — Centers  for  Disease  Control 


DOC — Department  of  Conynerce 

DOD — Department  of  Defense 

DOE — Department  of  Energy 

DOI — Department  of  the  Interior 

DO) — Department  of  Justice 

DOL — Department  of  Latxjr 

DOS — Department  of  State 

DOT — Department  of  Transportation 

EPA— Environmental  Protection  Agency 

FEMA — Federal  Emergency  Management 

Agency 
GSA — General  Services  Administration 
HHS — Department  of  Health  and  Human 

Services 
NIOSH— National  Institute  for  Occupational 

Safety  and  Health 
NOAA— National  Oceanic  and  Atmospheric 

Administration 
OSHA— Occupational  Health  and  Safety 

Administration 
RSPA— Research  and  Special  Programs 

Administration 
USCG— United  States  Coast  Guard 
USDA— United  States  Department  of 

Agriculture 

Notei  Reference  is  made  in  the  NCP  to  both 
the  Nuclear  Regulatory  Commission  and  the 
National  Response  Center.  In  order  to  avoid 
confusion,  the  NCP  will  spell  out  Nuclear 
Regulatory  Commission  and  use  the 
abbreviation  "NRC"  only  with  respect  to  the 
National  Response  Center. 

(b)  Operational  Abbreviations: 

ACP — Area  Contingency'  Plan 
ARARs — Applicable  or  Relevant  and 

Appropriate  Requirements 
CERCLIS— JCERGLA  Information  System 
CRC — Community  Relations  Coordinator 
CRP — Community  Relations  Plan 
DRAT — District  Response  Advisory  Team 
DRG — District  Response  Group 
ERT — Environmental  Response  Team 
ESF— Emergency  Support  Function 
FCO— Federal  Coordinating  Officer 
FRERP — Federal  Radiological  Emergency 

Response  Plan 
FRP — Federal  Response  Plan 
FS — Feasibility  Study 
HRS — Hazard  Ranking  System 
LEPC — Local  Emergency  Planning  Committee 
NCP — National  Contingency  Plan 
NPPC— National  Pollution  Funds  Center 
NPL — National  Priorities  List 
NRC — National  Response  Center 
NRS — National  Response  System 
NRT^National  Response  Team 
NSF— National  Strike  Force 
NSFCC— National  Strike  Force  Coordination 

Center 
O&M — Operation  and  Maintenance 
OSC — On-Scene  Coordinator 
OSLTF— Oil  Spill  Liability  Trust  Fund 
PA — Preliminary  Assessment 
PIAT — Public  Information  Assist  Team 
RA — Remedial  Action 
RCP — Regional  Contingency  Plan 
RD — Remedial  Design 
RERT — Radiological  Emergency  Response 

Team 
RI — Remedial  Investigation 
ROD — Record  of  Decision 
RPM — Remedial  Project  Manager 
RRC — Regional  Response  Center 
RRT— Regional  Response  Team 
SAC— Support  Agency  Coordinator 


SERC — State  Emergency  Response 

Commission 
SI — Site  Inspection 
SMOA — Superfund  Memorandum  of 

Agreement 
SONS — Spill  of  National  SigniHcance 
SSC— Scientific  Support  Coordinator 
SUPSALV— United  States  Navy  Supervisor  of 

Salvage 
USFVVS— United  States  Fish  and  Wildlife 

Ser\'ice 

§  300.5    Definitions. 

Terms  not  defined  in  this  section  h6\  e 
the  meaning  given  by  CERCLA  .the 
OPA,  or  the  CWA. 

Activation  means  notification  by 
telephone  or  other  expeditious  manner 
or,  when  required,  the  assembly  of  some 
or  all  appropriate  members  of  the  RRT 
or  NRT. 

Alternative  water  supplies  as  defined 
by  section  101(34)  of  CERCLA,  includes, 
but  is  not  limited  to,  drinking  water  and 
household  water  supplies. 

Applicable  requirements  means  those 
cleanup  standards,  standards  of  control, 
and  other  substantive  requirements, 
criteria,  er  limitations  promulgated 
imder  federal  enviromnental  or  state 
environmental  or  facifity  siting  laws 
that  specifically  address  a  hazardous 
substance,  pollutant,  contaminant, 
remedial  action,  location,  or  other 
circumstance  found  at  a  CERCLA  site. 
Only  those  state  standards  that  are 
identified  by  a  state  in  a  timely  manner 
and  that  are  more  stringent  than  federal 
requirements  may  be  applicable. 

Area  Committee  (AC)  as  provided  for 
by  CWA  sections  311(a)(18)  and  (j)(4). 
means  the  entity  appointed  by  the 
President  consisting  of  members  from 
qualified  persoimel  of  federal,  state,  and 
local  agencies  with  responsibilities  that 
include  preparing  an  area  contingency 
plan  for  an  area  designated  by  the 
President. 

Area  contingency  plan  (ACP)  as 
provided  for  by  CWA  sections 
311{a)(19)  and  (j)(4),  means  the  plan 
prepared  by  an  Area  Committee  that  is 
developed  to  be  implemented  in 
conjunction  with  the  NCP  and  RCP,  in 
part  to  address  removal  of  a  worst  case 
discharge  and  to  mitigate  or  prevent  a 
substantial  threat  of  such  a  discharge 
from  a  vessel,  offshore  facility,  or 
onshore  facility  operating  in  or  near  an 
area  designated  by  the  President. 

Bioremediation  agents  means 
microbiological  cultures,  enzyme 
additives,  or  nutrient  additives  that  are 
deliberately  introduced  into  an  oil 
discharge  and  that  will  significantly 
increase  the  rate  of  biodegradation  to 
mitigate  the  effects  of  the  discharge. 

Burning  agents  means  those  additivPN 
that,  through  physical  or  chemical 


./418  Federal  Register  /  Vol.  59.  No.  178  /  Thuisday.  September  15.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  178  /  Thursday,  September  15,  1994  /  Rules  and  Regulations  47419 


JMI 


means,  improve  the  combustibility  of 
the  materials  to  which  they  are  appUed. 

CERCLA  is  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of 
1980,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986. 

CERCLIS  is  the  abbreviation  of  the 
CERCLA  Information  System,  EPA's 
comprehensive  data  base  and 
management  system  that  inventories 
and  tracks  releases  addressed  or  needing 
to  be  addressed  by  the  Superfund 
program.  CERCLIS  contains  the  official 
inventory  of  CERCLA  sites  and  supports 
EPA's  site  plaiming  and  tracking 
functions.  Sites  that  EPA  decides  do  not 
warrant  moving  further  in  the  site 
evaluation  process  are  given  a  "No 
Further  Response  Action  Planned" 
(NFRAP)  designation  in  CERCLIS.  This 
means  that  no  additional  federal  steps 
under  CERCLA  will  be  taken  at  the  site 
unless  future  information  so  warrants. 
Sites  are  not  removed  from  the  data  base 
after  completion  of  evaluations  in  order 
to  docxunent  that  these  evaluations  took 
place  and  to  preclude  the  possibility 
that  they  be  needlessly  repeated. 
Inclusion  of  a  specific  site  or  area  in  the 
CERCLIS  data  base  does  not  represent  a 
determination  of  any  party's  liability, 
nor  does  it  represent  a  finding  that  any 
response  action  is  necessary.  Sites  that 
are  deleted  from  the  NPL  are  not 
designated  NFRAP  sites.  Deleted  sites 
are  listed  in  a  separate  category  in  the 
CERCLIS  data  base. 

Chemical  agents  means  those 
elements,  compounds,  or  mixtures  that 
coagulate,  disperse,  dissolve,  emulsifj', 
foam,  neutralize,  precipitate,  reduce, 
sohibilize.  oxidize.  ctMicentrate.  congeal, 
entrap,  fix.  make  the  pollutant  mass 
more  rigid  or  viscous,  or  otherwise 
facilitate  the  mitigation  of  deleterious 
effects  or  the  removal  of  the  pollutant 
from  the  water.  Chemical  agents  include 
biological  additives,  dispersants, 
sinking  agents,  miscellaneous  oil  spill 
control  agents,  and  burning  agents,  but 
do  not  include  sorbents. 

Claim  for  purposes  of  a  release  under 
CERCLA,  means  a  demand  in  writing  for 
a  sum  certain;  for  purposes  of  a 
discharge  under  CWA.  it  means  a 
request,  made  in  writing  for  a  sum 
certain,  for  compensation  for  damages 
or  removal  costs  resulting  from  an 
incident. 

Claimant  as  defined  by  section  1001 
of  the  OPA  means  any  person  or 
government  who  presents  a  claim  for 
compensation  under  Title  I  of  the  OPA. 

Coastal  waters  for  the  purposes  of 
classifying  the  size  of  discharges,  means 
the  waters  of  the  coastal  zone  except  for 


the  Great  Lakes  and  specified  ports  and 
harbors  on  inland  rivers. 

Coastal  zone  as  defined  for  the 
purpose  of  the  NCP.  means  all  United 
States  waters  subject  to  the  tide.  United 
States  waters  of  the  Great  Lakes, 
specified  ports  and  harbors  on  inland 
rivers,  waters  of  the  contiguous  zone, 
other  waters  of  the  high  seas  subject  to 
the  NCP.  and  the  land  surface  or  land 
substrata,  ground  waters,  and  ambient 
air  proximal  to  those  waters.  The  term 
coastal  zone  delineates  an  area  of 
federal  responsibility  for  response 
action.  Precise  boundaries  are 
determined  by  EPA/USCG  agreements 
and  identified  in  federal  regional 
contingency  plans. 

Coast  Guard  District  Response  Group 
(DRG)  as  provided  for  by  CWA  sections 
311(a)(20)  and  (j)(3).  means  the  entity 
established  by  the  Secretary  of  the 
department  in  which  the  USCG  is 
operating,  vyrithin  each  USCG  district, 
and  shall  consist  of:  the  combined 
USCG  f)€rsonnel  and  equipment, 
including  marine  Erefighting 
equipment,  of  each  port  in  the  district: 
additional  prepositioned  resjwnse 
equipment:  and  a  district  response 
advisory  team. 

Community  relations  means  EPA's 
program  to  inform  and  encourage  public 
participation  in  the  Superfund  process 
and  to  respond  to  community  concerns. 
The  term  "public"  includes  citizens 
directly  affected  by  the  site,  other 
interested  citizens  or  parties,  organized 
groups,  elected  officials,  and  potentially 
responsible  jlarties  (PRPs). 

Community  relations  coordinator 
means  lead  agency  staff  who  work  with 
the  OSC/RPM  to  involve  and  inform  the 
public  about  the  Superfund  process  and 
response  actions  in  accordance  with  the 
interactive  community  relations 
requirements  set  forth  in  the  NCP. 

Contiguous  zone  means  the  zone  of 
the  high  seas,  established  by  the  United 
States  under  Article  24  of  the 
Convention  on  the  Territorial  Sea  and 
Contiguous  Zone,  which  is  contiguous 
to  the  territorial  sea  and  which  extends 
nine  miles  seaward  from  the  outCT  limit 
of  the  territorial  sea. 

Cooperative  agreement  is  a  legal 
instrument  EPA  uses  to  transfer  money, 
property,  services,  or  anything  of  value 
to  a  recipient  to  accomplish  a  public 
purpose  in  which  substantial  EPA 
involvement  is  anticipated  during  the 
performance  of  the  project. 

Damages  as  defined  oy  section  1001 
of  the  OPA  means  damages  specified  in 
section  1002fb)  of  the  Act,  and  includes 
the  cost  of  assessing  these  damages. 

Discharge  as  defined  by  section 
311(a)(2)  of  the  CWA,  includes,  but  is 
not  limited  to.  any  spilling,  leaking. 


pumping,  pouring,  emitting,  emptying, 
or  dumping  of  oil,  but  excludes 
discharges  in  compliance  with  a  permit 
under  section  402  of  the  CWA. 
discharges  resulting  from  circumstances 
identified  and  reviewed  and  made  a  part 
of  the  public  record  with  respect  to  a 
permit  issued  or  modified  under  section 
402  of  the  CWA,  and  subject  to  a 
condition  in  such  permit,  or  continuous 
or  anticipated  intermittent  discharges 
from  a  point  source,  identified  in  a 
permit  or  permit  application  under 
section  402  of  the  CWA.  that  are  caused 
by  events  occurring  within  the  scope  of 
relevant  operating  or  treatment  systems. 
For  purposes  of  the  NCP,  discharge  also 
means  substantial  threat  of  discharge. 

Dispersants  means  those  chemical 
agents  that  emulsify,  disperse,  or 
solubilize  oil  into  the  water  column  or 
promote  the  surface  spreading  of  oil 
slicks  to  facilitate  dispersal  of  the  oil 
into  the  water  column. 

Drinking  water  supply  as  defined  by 
section  101(7)  of  CERCLA.  means  any 
raw  or  finished  water  source  that  is  or 
may  be  used  by  a  public  water  system 
(as  defined  in  the  Safe  Dririking  Water 
Act  (42  U.S.C.  300  et  seq.)  or  as  drinking 
water  by  one  or  more  individuals. 

Environment  as  defined  by  section 
101(8)  of  CERCLA,  means  the  navigable 
waters,  the  waters  of  the  contiguous 
zone,  and  the  ocean  waters  of  which  the 
natural  resources  are  under  the 
exclusive  management  authority'  of  the 
United  States  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.):  and  any 
other  surface  water,  ground  water, 
drinking  water  supply,  land  surface  or 
subsurface  strata,  or  ambient  air  within 
the  United  States  or  under  the 
jurisdiction  of  the  United  States. 

Exclusive  economic  zone,  as  defined 
by  OPA  section  1001,  means  the  zone 
established  by  Presidential 
Proclamation  Numbered  5030,  dated 
March  10. 1983,  including  the  ocean 
waters  of  the  areas  referred  to  as 
"eastern  special  areas"  in  Article  3(1)  of 
the  Agreement  between  the  United 
States  of  America  and  the  Union  of 
Soviet  Socialist  Republics  on  the 
Maritime  Boundary,  signed  June  1, 
1990. 

Facility  is  defined  by  section  101(9) 
of  CERCLA,  means  any  building, 
structure,  installati(Mi,. equipment,  pipe 
or  pipeline  (including  any  pipe  into  a 
sewer  or  publicly  owned  treatment 
works),  well.  pit.  pond,  lagoon, 
impoundment,  ditch,  landfill,  storage 
container,  motor  vehicle,  rolling  stock, 
or  aircraft,  or  any  site  or  area,  where  a 
hazardous  substance  has  been 
deposited,  stored,  disposed  of,  or 
placed,  or  otherwise  come  to  be  located: 


but  does  not  include  any  consumer 
product  in  consumer  use  or  any  vessel. 
As  defined  by  section  1001  of  the  OPA, 
it  means  any  structiue,  group  of 
structures,  equipment,  or  device  (other 
than  a  vessel)  which  is  used  for  one  or 
more  of  the  following  purposes: 
Exploring  for,  drilling  for,  producing, 
storing.  handUng,  transferring, 
processing,  or  transporting  oil.  This 
term  includes  any  motor  vehicle,  rolling 
stock,  or  pipeline  used  for  one  or  more 
of  these  purposes. 

Feasibility  study  (FS)  means  a  study 
undertaken  by  the  lead  agency  to 
develop  and  evaluate  options  for 
remedial  action.  The  FS  emphasizes 
data  analysis  and  is  generally  performed 
concurrently  and  in  an  interactive 
fashion  with  the  remedial  investigation 
(RI),  using  data  gathered  during  the  RI. 
The  RI  data  are  used  to  define  the 
objectives  of  the  response  action,  to 
develop  remedial  action  alternatives, 
and  to  undertake  an  initial  screening 
and  detailed  analysis  of  the  alternatives. 
The  term  also  refers  to  a  report  that 
describes  the  results  of  the  study. 

Federal  Radiological  Emergency 
Response  Plan  (FRERP)  means  the  inter- 
agency agreement  for  coordinating  the 
response  of  various  agencies,  under  a 
variety  of  statutes,  to  a  large  radiological 
accident.  The  Lead  Federal  Agency 
(LFA).  defined  by  the  FRERP,  activates 
the  FRERP  for  any  peacetime 
radiological  emergency  which,  based 
upon  its  professional  judgment,  is 
expected  to  have  a  significant 
radiological  effect  within  the  United 
States,  its  territories,  possessions,  or 
territorial  waters  and  that  could  require 
a  response  by  several  federal  agencies. 

Federal  Response  Plan  (FRP)  means 
the  agreement  signed  by  27  federal 
departments  and  agencies  in  April  1987 
and  developed  under  the  authorities  of 
the  Earthquake  Hazards  Reduction  Act 
of  1977  (42  U.S.C.  7701  et  seq.)  and  the 
Disaster  Relief  Act  of  1974  (42  U.S.C. 
3231  et  seq.),  as  amended  by  ihe 
Stafford  Disaster  Relief  Act  of  1988. 

First  federal  official  means  the  first 
federal  representative  of  a  participating 
agency  of  the  National  Response  Team 
to  arrive  at  the  scene  of  a  discharge  or 
a  release.  This  official  coordinates 
activities  under  the  NCP  and  may 
initiate,  in  consultation  with  the  OSC, 
any  necessary  actions  until  the  arrival  of 
the  predesignated  OSC.  A  state  with 
primary  jurisdiction  over  a  site  covered 
by  a  cooperative  agreement  will  act  in 
the  stead  of  the  first  federal  official  for 
any  incident  at  ihe  site. 

Fund  or  Trust  Fund  means  the 
Hazardous  Substance  Superfund 
established  by  section  9507  of  the 
Internal  Revenue  Code  of  1986. 


Ground  water  as  defined  by  section 
101(12)  of  CERCLA.  means  water  in  a 
satiu^ted  zone  or  stratum  beneath  the 
surface  of  land  or  water. 

Hazard  Ranking  System  (HRS)  means 
the  method  used  by  EPA  to  evaluate  the 
relative  potential  of  hazardous 
substance  releases  to  cause  health  or 
safety  problems,  or  ecological  or 
environmental  damage. 

Hazardous  substance  as  defined  by 
section  101(14)  of  CERCLA,  means:  Any 
substance  designated  pursuant  to 
section  311(b)(2)(A)  of  the  CWA;  any 
element,  compound,  mixture,  solution, 
or  substance  designated  pursuant  to 
section  102  of  CERCLA;  any  hazardous 
waste  having  the  characteristics 
identified  under  or  listed  pursuant  to 
section  3001  of  the  Solid  Waste  Disposal 
Act  (but  not  including  any  waste  the 
regulation  of  which  under  the  Solid 
Waste  Disposal  Act  (42  U.S.C.  6901  et 
seq.)  has  been  suspended  by  Act  of 
Congress);  any  toxic  pollutant  listed 
under  section  307(a)  of  the  CWA;  any 
hazardous  air  pollutant  listed  under 
section  112  of  the  Clean  Air  Act  (42 
U.S.C.  7521  et  seq.);  and  any 
imminently  hazardous  chemical 
substance  or  mixture  with  respect  to 
which  the  EPA  Administrator  has  taken 
action  pursuant  to  section  7  of  the  Toxic 
Substances  Control  Act  (15  U.S.C.  2601 
et  seq.).  The  term  does  not  include 
petroleum,  including  crude  oil  or  any 
fraction  thereof  which  is  not  otherwise 
specifically  listed  or  designated  as  a 
hazardous  substance  in  the  first 
sentence  of  this  paragraph,  and  the  term 
does  not  include  natural  gas,  natural  gas 
liquids,  liquified  natural  gas,  or 
synthetic  gas  usable  for  fuel  (or  mixtures 
of  natural  gas  and  such  synthetic  gas). 

Indian  tribe  as  defined  by  section 
101(36)  of  CERCLA,  means  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village  but  not  including 
any  Alaska  Native  regional  or  village 
corporation,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians.  "Indian-tribe,"  as  defined  by 
OPA  section  1001,  means  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  but  not  including 
any  Alaska  Native  regional  or  village 
corporation,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians  and  has  governmental  authority 
over  lands  belonging  to  or  controlled  by 
the  tribe. 

Inland  waters,  for  the  purposes  of 
classifying  the  size  of  discharges,  means 
those  waters  of  the  United  States  in  the 


inland  zone,  waters  of  the  Great  Lakes, 
and  specified  ports  and  harbors  on 
inland  rivers. 

Inland  zone  means  the  environment 
inland  of  the  coastal  zone  excluding  the 
Great  Lakes  and  specified  ports  and 
harbors  on  inland  rivers.  ITie  term 
inland  zone  delineates  an  area  of  federal 
responsibility  for  response  action. 
Precise  boundaries  are  determined  by 
EPA/USCG  agreements  and  identified  in 
federal  regional  contingency  plans. 

Lead  administrative  trustee  means  a 
natural  resource  trustee  who  is 
designated  on  an  incident-by-incident 
basis  for  the  purpose  of  preassessment 
and  damage  assessment  and  chosen  by 
the  other  trustees  whose  natural 
resources  are  affected  by  the  incident. 
The  lead  administrative  trustee 
facilitates  effective  and  efficient 
communication  during  response 
operations  between  the  OSC  and  the 
other  natural  resource  trustees 
conducting  activities  associated  with 
damage  assessment,  and  is  responsible 
for  applying  to  the  OSC  for  access  to 
response  operations  resources  or  behalf 
of  all  trustees  for  initiation  of  a  damage 
assessment. 

Lead  agency  means  the  agency  that 
provides  the  OSC/RPM  to  plan  and 
implement  response  actions  under  the 
NCP.  EPA.  the  USCG.  another  federal 
agency,  or  a  state  (or  poUtical 
subdivision  of  a  state)  operating 
pursuant  to  a  contract  or  cooperative 
agreement  executed  pursuant  to  section 
104(d)(1)  of  CERCLA.- or  designated 
pursuant  to  a  Superfund  Memorandum 
of  Agreement  (SMOA)  entered  into 
pursuant  to  subpart  F  of  the  NCP  or 
other  agreements  may  be  the  lead 
agency  for  a  response  action.  In  the  case 
of  a  release  of  a  hazardous  substance, 
pollutant,  or  contaminant,  where  the 
release  is  on.  or  the  sole  source  of  the 
release  is  from,  any  facility  or  vessel 
under  the  jurisdiction,  custody,  or 
control  of  Department  of  Defense  (DOD) 
or  Department  of  Energy  (DOE),  then 
DOD  or  DOE  will  be  the  lead  agency 
Where  the  release  is  on,  or  the  sole 
source  of  the  release  is  from,  any  facilily 
or  vessel  under  the  jurisdiction, 
custodv,  or  control  of  a  federal  agencv 
other  than  EPA,  the  USCG.  DOD,  or 
EXDE,  then  that  agency  will  be  the  lead 
agency  for  remedial  actions  and  remo\  ;il 
actions  other  than  emergencies.  The 
federal  agency  maintains  its  lead  agenc\ 
responsibilities  whether  the  remedy  is 
selected  by  the  federal  agency  for  non- 
NPL  sites  or  by  EPA  and  the  federal 
agency  or  by  EPA  alone  under  CERCL.^ 
section  120.  The  lead  agency  will 
consuh  with  the  support  agency,  il  ov.: 
exists,  throughout  the  response  pror«>>- 
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Management  of  migration  means 
actions  tliat  are  taken  to  minimize  and 
mitigate  the  migration  of  hazardous 
sub^ances  or  pollutants  or 
contaminants  and  the  effects  of  such 
migration.  Measures  may  include,  but 
are  not  limited  to.  management  of  a 
plume  of  contamination,  restoration  of  a 
drinking  water  aquifer,  or  surface  water 
restoration. 

Miscellaneous  oil  spill  control  agent  is 
any  product,  other  than  a  dispersant, 
sinking  agent,  surface  washing  agent, 
surface  collecting  agent,  bioremediation 
agent,  burning  agent,  or  sorbent  that  can 
be  used  to  enhance  oil  spill  cleanup, 
removal,  treatment,  or  mitigation. 

National  Pollution  Funds  Center 
(NPFC)  means  the  entity  established  by 
the  Secretary  of  Transportation  whose 
function  is  the  administration  of  the  Oil 
Spill  Uabihty  Trust  Fund  (OSLTF). 
Among  the  NPFC's  duties  are:  providing 
appropriate  access  to  the  OSLTF  for 
federal  agencies  and  states  for  removal 
actions  and  for  federal  trustees  to 
initiate  the  assessment  of  natural 
resource  damages;  providing 
appropriate  access  to  the  OSLTT  for 
claims;  and  coordinating  cost  recovery 
efforts. 

National  Priorities  List  (NPL)  means 
the  list,  compiled  by  EPA  pursuant  to 
CERCLA  section  105,  of  imcontrolled 
hazardous  substance  releases  in  the 
United  States  that  are  priorities  for  long- 
term  remedial  evaluation  and  response. 

National  response  system  (NRS)  is  the 
mechanism  for  coordinating  response 
actions  by  all  levels  of  government  in 
support  of  the  OSC/RPM.  The  NRS  is 
composed  of  the  NRT.  RRTs.  OSC/RPM. 
Area  Committees,  and  Special  Teams 
and  related  support  entities.  The  NRS  is 
capable  of  expanding  or  contracting  to 
accommodate  the  response  effort 
required  by  the  size  or  complexity  of  the 
discharge  or  release. 

National  Strike  Force  (NSF)  is  a 
special  team  established  by  the  USCG, 
including  the  three  USCG  Strike  Teams, 
the  Pubhc  Information  Assist  Team 
(PIAT),  and  the  National  Strike  Force 
Coordination  Center.  The  NSF  is 
available  to  assist  OSCs/RPMs  in  their 
preparedness  and  response  duties. 

National  Strike  Force  Coordination 
Center  (NSFCC).  authorized  as  the 
National  Response  Unit  by  CWA 
sections  311(a)(23)  and  (j)(2).  means  the 
entity  established  by  the  Secretary'  of  the 
department  in  which  the  USCG  is 
operating  at  Elizabeth  City,  North 
Carolina  with  responsibilities  that 
include  administration  of  the  USCG 
Strike  Teams,  maintenance  of  response 
equipment  inventories  and  logistic 
.'iftworks,  and  conducting  a  national 
•  v-ercise  program. 


Natural  resources  means  land,  fish, 
wildhfe.  biota,  air,  water,  ground  water, 
drinking  water  st^iplies,  and  other  such 
resources  belonging  to,  managed  by, 
held  in  trust  by,  appertaining  to,  or 
otherwise  controlleil  by  the  United 
States  (including  the  resources  of  the 
exclusive  econranic  zone  defined  by  the 
Magnuson  Fishery  Conservation  and 
Management  Act  of  1976),  any  state  or 
local  government,  any  foreign 
government,  any  Indian  tribe,  or,  if  such 
resources  are  subject  to  a  trust 
restriction  on  aHenation,  any  member  of 
an  Indian  tribe. 

Navigable  waters  as  defined  by  40 
CFR  110.1,  means  the  waters  of  the 
United  States,  including  the  territorial 
seas.  The  term  includes: 

(1)  All  waters  that  are  currently  used, 
were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  that  are 
subject  to  the  ebb  and  flow  of  the  tide; 

(2)  Interstate  waters,  including 
interstate  wetlands; 

(3)  All  other  waters  such  as  intrastate 
lakes,  rivers,  streams  (including 
intermittent  streeuns),  mudflats, 
sandflats,  and  wetlands,  the  use, 
degradation,  or  destruction  of  which 
would  affect  or  could  affect  interstate  or 
foreign  commerce  including  any  such 
waters; 

(i)  That  are  or  could  be  used  by 
interstate  or  foreign  travelers  for 
recreational  or  other  purposes; 

(ii)  From  which  fisn  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce; 

(iii)  That  are  used  or  could  be  used  for 
industrial  purposes  by  industries  in 
interstate  commerce; 

(4)  All  impoundments  of  waters 
otherwise  defined  as  navigable  waters 
under  this  section; 

(5)  Tributaries  of  waters  identified  in 
paragraphs  (a)  through  (d)  of  this 
definition,  including  adjacent  wetlands; 
and 

(6)  Wetlands  adjacent  to  waters 
identified  in  paragraphs  (a)  through  (e) 
of  this  definition:  Provided,  that  waste 
treatment  systems  (other  than  cooling 
ponds  mefeting  the  criteria  of  this 
paragraph)  are  not  waters  of  the  United 
States. 

(7)  Waters  of  the  United  States  do  not 
include  prior  converted  cropland. 
Notwithstanding  the  determination  of 
an  areas  status  as  prior  converted 
cropland  by  any  other  federal  agency, 
for  the  purposes  of  the  Clean  Water  Act. 
the  final  authority  regarding  Clean 
Water  Act  jurisdiction  remains  with 
EPA. 

Offshore  facility  as  defined  by  section 
101(17)  of  CERCLA  and  section 
311(a)(ll)  of  the  CWA.  means  any 


facility  of  any  kind  located  in.  on.  or 
under  any  of  the  navigable  waters  of  the 
United  States,  and  any  facility  of  any 
kind  which  is  subject  to  the  jurisdiction 
of  the  United  States  and  is  located  in. 
on,  or  under  any  other  waters,  other 
than  a  vessel  or  a  public  vessel. 

Oil  as  defined  by  section  311(a)(1)  of 
the  CWA,  means  oil  of  any  kind  or  in 
any  form,  including,  but  not  limited  to, 
petroleum,  fuel  oil,  sludge,  oil  refuse, 
and  oil  mixed  with  wastes  other  than 
dredged  spoil.  Oil,  as  defined  by  section 
1001  of  the  OPA  means  oil  of  any  kind 
or  in  any  form,  including,  but  not 
limited  to,  petroleum,  fuel  oil,  sludge, 
oil  refuse,  and  oil  mixed  with  wastes 
other  than  dredged  spoil,  but  does  not 
include  petroleum,  including  crude  oil 
or  any  fraction  thereof,  which  is 
specifically  listed  or  designated  as  a 
hazardous  substance  under 
subparagraphs  (A)  through  (F)  of  section 
101(14)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabihty  Act  (42 
U.S.C.  9601)  and  which  is  subject  to  the 
provisions  of  that  Act. 

Oil  Spill  Uability  Trust  Fiind  (OSLTF) 
means  the  fund  estabUshed  under 
section  9509  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  9509). 

On-scetie  coordinator  (OSC)  means 
the  federal  official  p  redesignated  by 
EPA  or  the  USCG  to  coordinate  and 
direct  responses  under  subpart  D,  or  the 
government  official  designated  by  the 
lead  agenc>'  to  coordinate  and  direct 
removal  actions  luider  subpart  E  of  the 
NCP. 

Onshore  facility  as  defined  by  section 
101(18)  of  CERCLA,  means  any  facility 
(including,  but  not  limited  to,  motor 
vehicles  and  rolling  stock)  of  any  kind 
located  in,  on,  or  imder  any  land  or  non- 
navigable  waters  within  the  United 
States;  and,  as  defined  by  section 
311(a)(10)  of  the  CWA,  means  any 
facility  (including,  but  not  limited  to. 
motor  vehicles  and  rolling  stock)  of  any- 
kind  located  in,  on,  or  under  any  land 
within  the  United  States  other  than 
submerged  land. 

On-sile  nieans  the  areal  .e.xtent  of 
contamination  and  all  suitable  areas  in 
ver>'  close  pro.ximity  to  the 
contamination  necessary  for 
implementation  of  the  response  action. 

Operable  unit  means  a  discrete  action 
that  comprises  an  incremental  step 
toward  comprehensively  addressing  site 
problems.  This  discrete  portion  of  a 
remedial  response  manages  migration, 
or  eliminates  or  mitigates  a  release, 
threat  of  a  release,  or  pathway  of 
exposure.  The  cleanup  of  a  site  can  be 
divided  into  a  number  of  operable  units, 
depending  on  the  complexity  of  the . 
problems  associated  with  the  site 


Operable  units  may  address 
geographical  portions  of  a  site,  specific 
site  problems,  or  initial  phases  of  an 
action,  or  may  consist  of  any  set  of 
actions  performed  over  time  or  any 
actions  that  are  concurrent  but  located 
in  different  parts  of  a  site. 

Operation  and  maintenance  (O&M) 
means  measiu^s  required  to  maintain 
the  effectiveness  of  response  actions. 

Person  as  defined  by  section  101(21) 
of  CERCLA.  means  an  individual,  firm, 
corporation,  association,  partnership, 
consortium,  joint  venture,  commercial 
entity.  United  States  government,  state, 
municipality,  conmiission,  political 
subdivision  of  a  state,  or  any  interstate 
body.  As  defined  by  section  1001  of  the 
OPA,  "person"  means  an  individual, 
corporation,  partnership,  association, 
state,  municipahty,  commission,  or 
political  subdivision  of  a  state,  or  any 
interstate  body. 

Pollutant  or  contaminant  as  defined 
by  section  101(33)  of  CERCLA,  shall 
include,  but  not  be  limited  to,  any 
element,  substance,  compound,  or 
mixture,  including  disease-causing 
agents,  which  after  release  into  the 
environment  and  upon  exposiu-e, 
ingestion,  inhalation,  or  assimilation 
into  any  organism,  either  directly  from 
the  environment  or  indirectly  by 
ingestion  through  food  chains,  will  or 
may  reasonably  be  anticipated  to  cause 
death,  disease,  behavioral  abnormalities, 
cancer,  genetic  mutation,  physiological 
malfunctions  (including  malfunctions  in 
reproduction)  or  physical  deformations, 
in  such  organisms  or  their  offspring. 
The  term  does  not  include  petroleum, 
including  crude  oil  or  any  fraction 
thereof  which  is  not  otherwise 
specifically  listed  or  designated  as  a 
hazardous  substance  under  section 
101(14)  (A)  through  (F)  of  CERCLA.  nor 
does  it  include  natiu^l  gas,  liquified 
nattiral  gas,  or  synthetic  gas  of  pipeline 
quality  (or  mixtures  of  natural  gas  and 
such  synthetic  gas).  For  purposes  of  the 
NCP.  the  term  pollutant  or  contaminant 
means  any  pollutant  or  contaminant 
that  may  present  an  imminent  and 
substantial  danger  to  public  health  or 
welfare  of  the  United  States. 

Post-removal  site  control  means  those 
activities  that  are  necessary  to  sustain 
the  integrity  of  a  Fimd-financed  retnoval 
action  following  its  conclusion.  Post- 
removal  site  control  may  be  a  removal 
or  remedial  action  under  CERCLA.  The 
term  includes,  without  being  limited  to. 
activities  such  as  relighting  gas  flares, 
replacing  filters,  and  collecting  leachate. 

Preliminary  assessment  (PA)  under 
CERCLA  means  review  of  existing 
information  and  an  oR'-site 
reconnaissance,  if  appropriate,  to 
determine  if  a  release  may  require 


additional  investigation  or  action  A  PA 
may  include  an  on-site  reconnaissance, 
if  appropriate. 

Public  participation,  see  the 
definition  for  community  relations. 

Public  vessel  as  defined  by  section 
311(a)(4)  of  the  CWA,  means  a  vessel 
owned  or  bareboat-chartered  and 
operated  by  the  United  States,  or  by  a 
state  or  political  subdivision  thereof,  or 
by  a  foreign  nation,  except  when  such 
vessel  is  engaged  in  commerce. 

Quality  assurance  project  plan 
(QAPP)  is  a  written  document, 
associated  with  all  remedial  site 
sampling  activities,  which  presents  in 
specific  terms  the  organization  (where 
apphcable),  objectives,  functional 
activities,  and  specific  quality  assurance 
(QA)  and  quality  control  (QC)  activities 
designed  to  achieve  the  data  quality 
objectives  of  a  specific  project(s)  or 
continuing  operation (s).  The  QAPP  is 
prepared  for  each  specific  project  or 
continuing  operation  (or  group  of 
similar  projects  or  continuing 
operations).  The  QAPP  will  be  prepared 
by  the  responsible  program  office, 
regional  office,  laboratory,  contractor, 
recipient  of  an  assistance  agreement,  or 
other  organization.  For  an  enforcement 
action,  potentially  responsible  parties 
may  prepare  a  QAPP  subject  to  lead 
agency  approval. 

Release  as  defined  by  section  101(22) 
of  CERCLA.  means  any  spilUng.  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping,  or  disposing  into  the 
environment  (including  the 
abandonment  or  discarding  of  barrels, 
containers,  and  other  closed  receptacles 
containing  any  hazardous  substance  or 
pollutant  or  contaminant),  but  excludes: 
Any  release  which  results  in  exposure 
to  persons  solely  within  a  workplace, 
with  respect  to  a  claim  which  such 
persons  may  assert  against  the  employer 
of  such  persons;  emissions  from  the 
engine  exhaust  of  a  motor  vehicle, 
rolling  stock,  aircraft,  vessel,  or  pipeline 
pumping  station  engine;  release  of 
source,  byproduct,  or  special  nuclear 
material  from  a  nuclear  incident,  as 
those  terms  are  defined  in  the  Atomic 
Energy  Act  of  1954,  if  such  release  is 
subject  to  requirements  with  respect  to 
financial  protection  established  by  the 
Nuclear  Regulatory  Commission  under 
section  170  of  such  Act,  or,  for  the 
purposes  of  section  104  of  CERCLA  or 
cmy  other  response  action,  any  release  of 
source,  byproduct,  or  special  nuclear 
material  from  any  processing  site 
designated  under  section  102(a)(1)  or 
302(a)  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978  (42  U.S.C. 
7901  et  seq.):  and  the  normal 
application  of  fertilizer.  For  purposes  of 


the  NCP,  release  also  means  threat  of 
release. 

Relevant  and  appropriate 
requirements  means  those  cleanup 
standards,  standards  of  control,  and 
other  substantive  requirements,  criteria, 
or  limitations  promulgated  under 
federal  environmental  or  state 
environmental  or  facifity  siting  laws 
that,  while  not  "applicable"  to  a 
hazardous  substance,  pollutant, 
contaminant,  remedial  action,  location, 
or  other  circumstance  at  a  CERCLA  site, 
address  problems  or  situations 
sufficiently  similar  to  those  encountered 
at  the  CERCLA  site  that  their  use  is  well 
suited  to  the  particular  site.  Only  those 
state  standards  that  are  identified  in  a 
timely  manner  and  are  more  stringent 
than  federal  requirements  may  be 
relevant  and  appropriate. 

Remedial  design  (RD)  means  the 
technical  analysis  and  procedures 
which  follow  the  selection  of  remedy  for 
a  site  and  result  in  a  detailed  set  of 
plans  and  specifications  for 
implementation  of  the  remedial  action. 

Remedial  investigation  (RI)  is  a 
process  undertaken  by  the  lead  agency 
to  determine  the  nature  and  extent  of 
the  problem  presented  by  the  release. 
The  Rl  emphasizes  data  collection  and 
site  characterization,  and  is  generally 
performed  concurrently  and  in  an 
interactive  fashion  with  the  feasibility 
study.  The  Rl  includes  sampling  and 
monitoring,  as  necessary,  and  includes 
the  gathering  of  sufficient  information  to 
determine  the  necessity  for  remedial 
action  and  to  support  the  evaluation  of 
remedial  alternatives. 

Remedial  project  manager  (RPM) 
means  the  official  designated  by  the 
lead  agency  to  coordinate,  monitor,  or 
direct  remedial  or  other  response 
actions  under  subpart  E  of  the  SlZP. 

Remedy  or  remedial  action  [R.\] 
means  those  actions  consistent  with 
permanent  remedy  taken  instead  of,  or 
in  addition  to,  removal  action  in  the 
event  of  a  release  or  threatened  release 
of  a  hazardous  substance  into  the 
environment,  to  prevent  or  minimize 
the  release  of  hazardous  substances  so 
that  they  do  not  migrate  to  cause 
substantial  danger  to  present  or  future 
public  health  or  welfare  or  the 
environment.  The  term  includes,  but  is 
not  limited  to.  such  actions  at  the 
location  of  the  release  as  storage, 
confinement,  perimeter  protection  using 
dikes,  trenches,  or  ditches,  clay  cover, 
neutralization,  cleanup  of  released 
hazardous  substances  and  associated 
contaminated  materials,  recychng  or 
reuse,  diversion,  destruction, 
segregation  of  reactive  wastes,  dredging 
or  excavations,  repair  or  replacement  of 
leaking  containers,  collection  of 
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leachate  and  runoff,  on-site  treatment  or 
incineration,  provision  of  alternative 
water  supplies,  any  monitoring 
reasonably  required  to  assure  that  such 
actions  protect  the  public  health  and 
welfare  and  the  environment  and,  where 
appropriate,  post-removal  site  control 
activities.  The  term  includes  the  costs  of 
permanent  relocation  of  residents  and 
businesses  and  conununity  facilities 
(including  the  cost  of  providing 
"alternative  land  of  equivalent  value"  to 
an  Indian  tribe  pursuant  to  CERCLA 
section  126(b))  where  EPA  determines 
that,  alone  or  in  combination  with  other 
measiu«s.  such  relocation  is  more  cost- 
effective  than,  and  environmentally 
preferable  to.  the  transportation,  storage, 
treatment,  destruction,  or  secure 
.disposition  off-site  of  such  hazardous 
substances,  or  may  otherwise  be 
necessary  to  protect  the  public  health  or 
welfare;  the  term  includes  off-site 
transport  and  off-site  storage,  treatment, 
destruction,  or  secure  disposition  of 
hazardous  substances  and  associated 
contaminated  materials.  For  the  purpose 
of  the  NCP.  the  term  also  includes 
enforcement  activities  related  thereto. 

Remove  or  removal  as  defined  by 
section  311(a)(8)  of  the  CWA,  refers  to 
containment  and  removal  of  oil  or 
hazeu-dous  substances  from  the  water 
and  shoreUnes  or  the  taking  of  such 
other  actions  as  may  be  necessary  to 
minimize  or  mitigate  damage  to  the 
public  health  or  welfare  of  the  United 
States  (including,  but  not  limited  to, 
fish,  shellfish,  wildlife,  public  and 
private  property,  and  shorelines  and 
beaches)  or  to  the  environment.  For  the 
purpose  of  the  NCP,  the  term  also 
includes  monitoring  of  action  to  remove 
a  discharge.  As  defined  by  section 
101(23)  of  CERCLA,  remove  or  removal 
means  the  cleanup  or  removal  of 
released  hazardous  substances  &om  the 
envirorunent;  such  actions  as  may  be 
necessary  taken  in  the  event  of  the 
threat  of  release  of  hazardous  substances 
into  the  environment;  such  actions  as 
may  be  necessary  to  monitor,  assess, 
and  evaluate  the  release  or  threat  of 
release  of  hazardous  substances;  the 
disposal  of  removed  material;  or  the 
taking  of  such  other  actions  as  may  be 
necessary  to  prevent,  minimize,  or 
mitigate  damage  to  the  public  health  or 
welfare  of  the  United  States  or  to  the 
environment,  which  may  otherwise 
result  from  a  release  or  threat  of  release. 
The  term  includes,  in  addition,  without 
being  limited  to,  security  fencing  or 
other  measures  to  limit  access, 
provision  of  alternative  water  supplies, 
temporary  evacuation  and  housing  of 
threatened  individuals  not  otherwise 
provided  for,  action  taken  under  section 


104(b)  of  CERCLA,  post-removal  site 
control,  where  appropriate,  and  any 
emergency  assistance  which  may  be 
provided  under  the  Disaster  Relief  Act 
of  1974.  For  the  purpose  of  the  NCP.  the 
term  also  includes  enforcenvent 
activities  related  thereto. 

Removal  costs  as  defined  by  section 
1001  of  the  OPA  means  the  costs  of 
removal  that  are  inciured  after  a 
discharge  of  oil  has  occurred,  or  in  any 
case  in  which  there  is  a  substantial 
threat  of  a  discharge  of  oil,  the  costs  to 
prevent,  minimize,  or  mitigate  oil 
pollution  from  such  an  incident. 

Respond  or  response  as  defined  by 
section  101(25)  of  CERCLA,  means 
remove,  removal,  remedy,  or  remedial 
action,  including  enforcement  activities 
related  thereto. 

Responsible  party  as  defined  by 
section  1001  of  the  OPA.  means  the 
following: 

(1)  Vessels — bi  the  case  of  a  vessel, 
any  person  owning,  operating,  or 
demise  chartering  the  vessel. 

(2)  Onshore  Facilities — In  the  case  of 
an  onshore  facility  (other  than  a 
pipeline),  any  person  owTiing  or 
operating  the  facility,  except  a  federal 
agency,  state,  municipality, 
commission,  or  political  subdivision  of 
a  state,  or  any  interstate  body,  that  as 
the  owner  transfers  possession  and  right 
to  use  the  property  to  another  person  by 
lease,  assignment,  or  peimit. 

(3)  Offshore  Facilities — In  the  case  of 
an  offshore  facility  (other  than  a 
pipeline  or  a  deepwater  port  licensed 
under  the  Deepwater  Port  Act  of  1974 
(33  U.S.C.  1501  et  seq.)),  the  lessee  or 
permittee  of  the  area  in  which  the 
facility  is  located  or  the  holder  ofa  right 
of  use  and  easement  granted  under 
applicable  state  law  or  the  Outer 
Continental  Shelf  Lands  Act  (43  U.S.C. 
1301-1356)  for  the  area  in  which  the 
facility  is  located  (if  the  holder  is  a 
different  person  than  the  lessee  or 
permittee),  except  a  federal  agency, 
state,  municipality,  commission,  or 
pohtical  subdivision  of  a  state,  or  any 
interstate  body,  that  as  owner  transfers 
possession  and  right  to  use  the  property 
to  another  person  by  lease,  assignment, 
or  permit. 

(4)  Deepwater  Ports — In  the  case  of  a 
deepwater  port  licensed  under  the 
Deepwater  Port  Act  of  1974  (33  U.S.C. 
1501-1524).  the  licensee. 

(5)  Pipelines — In  the  case  of  a 
pipeline,  any  person  owning  or 
operating  the  pipeline. 

(6)  Abandonment — In  the  case  of  an 
abandoned  vessel,  onshore  facility, 
deepwater  port,  pipeline,  or  offshore 
facility,  the  person  who  would  have 
been  responsible  parties  immediately 


prior  to  the  abandonment  of  the  vessel 
or  facility. 

SARA  is  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986.  In 
addition  to  certain  free-standing 
provisions  of  law,  it  includes 
amendments  to  CERCLA,  the  Solid 
Waste  Disposal  Act,  and  the  Internal 
Revenue  Code.  Among  the  free-standing 
provisions  of  law  is  Title  III  of  SARA, 
also  known  as  the  "Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986"  and  Title  IV  of  SARA,  also  known 
as  the  "Radon  Gas  and  Indoor  Air 
Quality  Research  Act  of  1986."  Title  V 
of  SARA  amending  the  Internal  Revenue 
Code  is  also  known  as  the  "Superfund 
Revenue  Act  of  1986." 

Sinking  agents  means  those  additives 
applied  to  oil  discharges  to  sink  floating 
pollutants  below  the  water  surface. 

Site  inspection  (SI)  means  an  on-site ' 
investigation  to  determine  whether 
there  is  a  release  or  potential  release  and 
the  nature  of  the  associated  threats.  The 
purpose  is  to  augment  the  data  collected 
in  the  preliminary  assessment  and  to 
generate,  if  necessary,  sampling  and 
other  field  data  to  determine  if  fiulher 
action  or  investigation  is  appropriate. 

Size  classes  of  discharges  refers  to  the 
following  size  classes  of  oil  discharges 
which  are  provided  as  guidance  to  the 
OSC  and  serve  as  the  criteria  for  the 
actions  delineated  in  subpart  D.  They 
are  not  meant  to  imply  associated 
degrees  of  hazard  to  public  health  or 
welfare  of  the  United  States,  nor  are 
they  a  measure  of  environmental  injury 
Any  oil  discharge  that  poses  a 
substantial  threat  to  pubfic  health  or 
welfare  of  the  United  States  or  the 
environment  or  results  in  significant 
public  concern  shall  be  classified  as  a 
major  discharge  regardless  of  the 
following  quantitative  measures: 

(1)  Minor  discharge  means  a  discharge 
to  the  inland  waters  of  less  than  1,000 
gallons  of  oil  or  a  discharge  to  the 
coastal  waters  of  less  than  10,000    - 
gallons  of  oil. 

(2)  Medium  discharge  means  a 
discharge  of  1,000  to  10,000  gallons  of 
oil  to  the  inland  waters  or  a  discharge 
of  10,000  to  100,000  gallons  pfoil  to  the 
coastal  waters. 

(3)  Major  discharge  means  a  discharge 
.  of  more  than  10,000  gallons  of  oil  to  the 

inland  waters  or  more  than  100,000 
gallons  of  oil  to  the  coastal  waters. 

Size  classes  of  releases  refers  to  the 
following  size  classifications  which  are 
provided  as  guidance  to  the  OSC  for 
meeting  pollution  reporting 
requirements  in  subpart  B.  The  final 
determination  of  the  appropriate 
classification  ofa  release  will  be  made 
by  the  OSC  based  on  consideration  of 


the  particular  release  (e.g..  size, 
location,  impact,  etc.): 

(1)  Minor  release  means  a  release  of. 
a  quantity  of  hazardous  substance(s). 
pollutant(s).  or  contaminant(s)  that 
poses  minimal  threat  to  pubUc  health  or 
welfare  of  the  United  States  or  the 
environment 

(2)  Medium  release  means  a  release 
not  meeting  the  criteria  for  classification 
as  a  minor  or  major  release. 

(3)  Major  release  means  a  release  of 
any  quantity  of  hazardous  substance(s), 
ppllutant(s).  or  contaminant(s)  that 
poses  a  substantial  threat  to  public 
health  or  welfare  of  the  United  States  or 
the  environment  or  results  in  significant 
public  concern. 

Sorbents  means  essentially  inert  and 
insoluble  materials  that  are  used  to 
remove  oil  and  hazardous  substances 
from  water  through  adsorption,  in 
which  the  oil  or  hazardous  substance  is 
attracted  to  the  sorbent  surface  and  then 
adheres  to  it;  absorption,  in  which  the 
oil  or  hazardous  substance  penetrates 
the  pores  of  the  sorbent  material;  or  a 
combination  of  the  two.  Sorbents  are 
generally  manufactured  in  particulate 
form  for  spreading  over  an  oil  slick  or 
as  sheets,  rolls,  pillows,  or  booms.  The 
sorbent  material  may  consist  of,  but  is 
not  limited  to.  the  following  materials: 

(ly  Organic  products — 
.  (i)  Peat  moss  or  straw; 

(ii)  Cellulose  fibers  or  Cork; 

(iii)  Com  cobs;     * 

(iv)  Chicken,  duck,  or  other  bird 
feathers. 

(2)  Mineral  compounds — 
(i)  Volcanic  ash  or  perUte; 
(ii)  Vermiculite  or  zeoUte. 

(3)  Synthetic  products — 
(i)  Polypropylene; 

(ii)  Polyethylene; 

(iii)  Polyurethane; 

(iv)  Polyester. 

Sovrce  control  action  is  the 
construction  or  installation  and  start-up 
of  those  actions  necessary  to  prevent  the 
continued  release  of  hazardous 
substances  or  pollutants  or 
contaminants  (primarily  from  a  source 
on  top  of  or  within  the  ground,  or  in 
buildings  or  other  structures)  into  Jhc 
environment. 

Source  control  maintenance  measures 
are  those  measures  intended  to  maintain 
the  effectiveness  of  source  control 
actions  once  such  actions  are  operating 
and  functioning  properly,  such  as  the 
maintenance  of  landfill  caps  and 
leachate  collection  systems. 

Specified  ports  and  harbors  means 
those  ports  and  harbor  areas  on  inland 
rivers,  and  land  areas  immediately 
itdjacent  to  those  waters,  where  the 
'( <SCG  acts  as  predesignated  on-scene' 
Kiordinator.  Precise  locations  are 


determiiied  by  EPA/USCG  regional 
agreements  and  identified  in  federal 
Regional  Contingency  Plans  and  Area 
Contingency  Plans. 

Spill  of  national  significance  iS(MS) 
means  a  spill  that  due  to  its  severity, 
size,  location,  actual  or  potential  impact 
on  the  public  health  and  welfare  or  the 
environment,  or  the  necessary  response 
effort,  is  so  complex  that  it  requires 
extraordinary  coordination  of  federal, 
state,  local,  and  responsible  party 
resources  to  contain  and  clean  up  the 
discharge. 

State  means  the  several  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam.  American  Samoa,  the  U.S.  Virgin 
Islands,  the  Commonwealth  of  the 
Northern  Marianas,  and  any  other    , 
territory  or  possession  over  which  the 
United  States  has  jurisdiction.  For 
purposes  of  the  NCP,  the  term  includes 
Indian  tribes  as  defined  in  the  NCP 
except  where  specifically  noted.  Section 
126  of-CERCLA  provides  that  the 
governing  body  of  an  Indian  tribe  shall  • 
be  afforded  substantially  the  same 
treatment  as  a  state  with  respect  to 
certain  provisions  of  CERCLA.  Section 
300.515(b)  of  the  NCP  describes  the 
requirements  pertaining  to  Indian  tribes 
that  wish  to  be  treated  as  states  under 
CERCLA. 

Superfund  Memorandum  of 
Agreement  (SMOA)  means  a 
nonbinding,  written  document  executed 
by  an  EPA  Regional  Administrator  and 
the  head  of  a  state  agency  that  may 
establish  the  nature  and  extent  of  EPA 
and  state  interaction  during  the 
removal,  pre-remedial.  remedial,  and/or 
enforcement  response  process.  The 
SMOA  is  not  a  site-specific  document 
although  attachments  may  address 
specific  sites.  The  SMOA  generally 
defines  the  role  and  responsibilities  of 
both  the  lead  and  the  support  agencies. 

Superfund  state  contract  is  a  joint, 
legally  binding  agreement  between  EPA 
and  a  state  to  obtain  the  necessary 
assurances  before  a  federal-lead 
remedial  action  can  begin  at  a  site.  In 
the  case  ofa  political  subdivision-lead 
remedial  response,  a  three-party 
Superfund  state  contract  among  EPA. 
the  state,  and  political  subdivision 
thereof,  is  required  before  a  poHtical 
subdivision  takes  the  lead  fur  any  phaso 
of  remedial  response  to  ensure  state 
involvemejit  pursuant  to  section 
121(f)(1)  of  CERCLA.  The  Superfiind 
state  contract  may  be  amended  to 
provide  the  state's  CERCLA  section  104 
assurances  before  a  political  subdivision 
can  take  the  lead  for  remedial  action. 

Support  agency  means  the  agency  or 
agencies  that  provide  the  support 
agency  coordinator  to  furnish  necessarv 


data  to  the  lead  agency,  review  response 
data  and  documents,  and  provide  olher 
assistance  as  requested  by  the  OSC  or 
RPM.  EPA,  the  USCG.  another  federal 
agency,  or  a  state  may  be  support 
agencies  for  a  response  action  if 
operating  pursuant  to  a  contract 
executed  imder  section  104(d)(1)  of 
CERCLA  or  designated  pursuant  to  a 
Superfund  Memorandum  of  Agreement 
entered  into  pursuant  to  subpart  F  of  the 
NCP  or  other  agreement.  The  support 
agency  may  also  concur  on  decision 
documents. 

Support  agency  coordinator  (SAC) 
means  the  official  designated  by  the 
support  agency,  as  appropriate,  to 
interact  and  coordinate  with  the  lead 
agency  in  response  actions  under 
subpart  E  of  this  part. 

Surface  collecting  agents  means  those 
chemical  agents  that  form  a  surface  film 
to  control  the  layer  thickness  of  oil. 

Surface  washing  agent  is  any  product 
that  removes  oil  from  solid  surfaces, 
such  as  beaches  and  rocks,  through  a 
detergency  mechanism  and  does  not 
involve  dispersing  or  solubilizing  the  oil 
into  the  water  column. 

Tank  vessel  as  defined  by  section 
1001  of  the  OPA  means  a  vessel  that  is 
constructed  or  adapted  to  carry,  or  that 
cariies  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue,  and  that: 

(1)  is  a  vessel  of  the  United  States; 

(2)  operates  on  the  navigable  waters; 
or 

(3)  transfers  oil  or  hazardous  material 
in  a  place  subject  to  the  jurisdiction  of 
the  United  States. 

Threat  of  discharge  or  release,  see 
definitions  for  discharge  and  relea.se. 

Threat  of  release,  see  definition  for 
release. 

Treatment  technology  means  any  unit 
operation  or  series  of  unit  operations 
that  alters  the  composition  of  a 
hazardous  substance  or  pollutant  or 
contaminant  through  chemical.  . 
biological,  or  physical  means  so  as  to 
reduce  toxicity,  mobility,  or  volume  of 
the  contaminated  materials  being 
treated.  Treatment  technologies  are  an 
alternative  to  land  disposal  uf  hazardous 
wastes  without  treatment. 

Trustee  means  an  official  of  a  federal 
natural  resources  management  agency 
designated  in  subpart  G  of  the  .NCP  or 
a  designated  state  official  or  Indian  tribe 
or,  in  the  case  of  discharges  covered  by 
the  OPA.  a  foreign  government  official, 
who  niav  pursue  claims  for  damages " 
under  section  107(f)  of  CERCLA  or 
section  1006  of  the  OPA. 

United  States  when  used  in  relation  to 
.section  3 11  (a)(5)  of  the  C\V.\.  means  the 
states,  the  District  of  Columbia,  thi? 
Commonwealth  of  Puerto  Rico,  tlw 
Northern  Mariana  Islands.  Guam. 
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American  Samoa,  the  United  States 
Virgin  Islands,  and  the  Pacific  Island 
Governments.  United  States,  when  used 
in  relation  to  section  101(27)  of  CERCLA 
and  section  1001(36)  of  the  OPA. 
includes  the  several  states  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  United  States 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianas,  and  any  other 
territory  or  possession  over  which  the 
United  States  has  jurisdiction. 

Vessel  as  defined  by  section  101(28) 
of  CERCLA,  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water;  and, 
as  defined  by  section  311(a)(3)  of  the 
CWA,  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water  other 
than  a  public  vessel. 

Vo/un(eer  means  any  individual 
accepted  to  p>erform  services  by  the  lead 
agency  wliich  has  authority  to  accept 
volunteer  services  (examples:  See  16 
U.S.C.  742f(c)).  A  volunteer  is  subject  to 
the  provisions  of  the  authorizing  statute 
and  the  NCP. 

Worst  case  discharge  as  defined  by 
section  311(a)(24)  of  the  CVVA.  means, 
in  the  case  of  a  vessel,  a  discharge  in 
adverse  weather  conditions  of  its  entire 
cargo,  and,  in  the  case  of  an  offshore 
facility  or  onshore  facility,  the  largest 
foreseeable  discharge  in  adverse 
weather  conditions. 

§  300.6    Use  of  number  and  gender. 

As  used  in  this  regulation,  words  in 
the  singular  also  include  the  plural  and 
words  in  the  masculine  gender  also 
include  the  feminine  and  vice  versa,  as 
the  case  may  require. 

§  300.7    Computation  of  time. 

In  computing  any  period  of  time 
prescribed  or  allowed  in  these  rules  of 


practice,  except  as  otherwise  provided, 
the  day  of  the  event  from  which  the 
designated  period  begins  to  run  shall 
not  be  included.  Saturdays,  Sundays, 
and  federal  legal  holidays  shall  be 
included.  When  a  stated  time  expires  on 
a  Saturday,  Sunday,  or  legal  holiday,  the 
stated  time  period  shall  be  extended  to 
include  the  next  business  day. 

Subpart  B — Responsibility  and 
Organization  for  Response 

§  300. 1 00    Duties  of  President  delegated  to 
federal  agencies. 

bi  Executive  Orders  12580  and  12777, 
the  President  delegated  certain 
functions  and  responsibilities  vested  in 
him  by  the  CWA,  CERCLA,  and  the 
OPA. 

§  300.105    General  organization  concepts. 

(a)  Federal  agencies  should: 

(1)  Plan  for  emergencies  and  develop 
procedures  for  addressing  oil  discharges 
and  releases  of  hazardous  substances, 
pollutants,  or  contaminants; 

(2)  Coordinate  their  planning, 
preparedness,  and  response  activities 
with  one  another; 

(3)  Coordinate  their  planning, 
preparedness,  and  response  activities 
with  affected  states,  local  governments, 
and  private  entities;  and 

(4)  Make  available  those  facilities  or 
resources  that  may  be  useful  in  a 
response  situation,  consistent  with 
agency  authorities  and  capabilities. 

(b)  Three  fundamental  kinds  of 
activities  are  performed  pursuant  to  the 
NCP: 

(1)  Preparedness  planning  and 
coordination  for  response  to  a  discharge 
of  oil  or  release  of  a  hazardous 
substance,  pollutant,  or  contaminant; 

(2)  Notification  and  commimications; 
and 

(3)  Response  operations  at  the  scene 
of  a  discharge  or  release. 


(g)  The  organizational  elements 
created  to  perform  these  activities  are: 

(1)  The  NRT,  responsible  for  national 
response  and  preparedness  planning,  for 
coordinating  regional  planning,  and  for 
providing  policy  guidance  and  support 
to  the  Regional  Response  Teams  (RRTs). 
NRT  membership  consists  of 
representatives  from  the  agencies 
specified  in  §  300.175(b). 

(2)  RRTs,  responsible  for  regional 
planning  and  preparedness  activities 
before  response  actions,  and  for 
providing  advice  and  support  to  the 
OSC  or  RPM  when  activated  dining  a 
response.  RRT  membership  consists  of 
designated  representatives  from  each 
federal  agency  participating  in  the  NRT 
together  with  state  and  (as  agreed  upon 
by  the  states)  local  government 
representatives. 

(3)  The  OSC  and  the  RPM,  primarily 
responsible  for  directing  response 
efforts  and  coordinating  all  other  efforts- 
at  the  scene  of  a  discharge  or  release. " 
The  other  responsibilities  of  OSCs  and 
RPMs  are  described  in  §  300.135. 

(4)  Area  Committees,  responsible  for 
developing,  under  direction  of  the  OSC. 
ACPs  for  each  area  designated  by  the 
President.  Responsibilities  of  Area 
Committees  are  described  in 

§  300.205(c). 

(d)  The  basic  framework  for  the 
response  management  structure  is  a 
system  (e.g.,  a  unified  command  system) 
that  brings  together  the  functions  of  the  . 
Federal  Government,  the  state 
government,  and  the  responsible  party 
to  achieve  an  effective  and  efficient 
response,  where  the  OSC  maintains 
authority. 

(e)(1)  The  organizational  concepts  of 
the  national  response  system  are 
depicted  in  the  following  Figures  la  and 
lb: 

BILLING  CODE  6560-50-P 


0) 
(0 

c 
o 

Q. 

(0 

0) 

cc 

m  m 

(n 

a. 

o> 

o 

c 
o 

O 

E 
o 

o5 

>> 

o 

0) 


(0 

QC 

75 

c 
o 

•■■■ 


o  iS  «  tS 
V)  ^  ^   </] 


Q. 

/Local/R 
sponse 

0)    01 

reOC 

CO 

I 

c 

c 

1 

^\ 

.o 

p 

±  - 

\ 

n 

as 
o 

f 

\ 

M         \ 

»- 

3          \ 

o 

'      '" 

o 

g 

Z 

ional 

Donse 

nter 

z 

Q. 

C 

CD  <n,<o 

O 

0} 

^     / 

"^  cr 

CO 

o 

c        / 

-^ 

_g 

1 
O 

z 

, , 

• 

• 

-  S  « 

<o  y  o 

2  i- 

ffl    W    3 

JMI 


47426  Federal  Register  /  Vol,  59,  No.  178  /  Thursday,  September  15,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  178  /  Thursday.  September  15.  1994  /  Rules  and  Regulations  47427 


^r^ 


i 


.^1.2 


^5 
o  < 

—  ^Q.    « 


c 


3 
O 


as« 


o  JS 
t    Q. 

is 
■=  s 

re  re 


(2)  The  standard  federal  regional  -    . 
boundaries  (which  are  also  the 
geographic  areas  of  responsibility  for  the 
RRTs)  are  shown  in  the  following  Figure 
2: 
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(3)  The  USCG  District  boundaries  are 
shown  in  the  following  Figure  3: 
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§  30ai  10    National  Response  Team. 

National  planning  and  coordination  is 
accomplished  through  the  NRT 

(a)  The  NRT  consists  of 
representatives  from  the  agencies  named 
in  §300.1 75(b).  Each  agency  shall 
designate  a  member  to  the  team  and 
sufficient  alternates  to  ensure 
representation,  as  agency  resources 
permit.  The  NRT  will  consider  requests 
for  membership  on  the  NRT  from  other 
agencies.  Other  agencies  may  request 
membership  by  forwarding  such 
requests  to  the  chair  of  the  NRT. 
'  (b)  The  chair  of  the  NRT  shall  be  the 
representative  of  EPA  and  the  vice  chair 
shall  be  the  representative  of  the  USCG. 
with  the  exception  of  periods  of 
activation  because  of  response  action. 
During  activation,  the  chair  shall  be  the 
member  agency  providing  the  OSC/ 
RPM.  The  vice  chair  shall  maintain 
records  of  NRT  activities  along  with 
national,  regional,  and  area  plans  for 
response  actions. 

(c)  While  the  NRT  desires  to  achieve 
a  consensus  on  all  matters  brought 
before  it,  certain  matters  may  prove 
unresolvable  by  this  means.  In  such 
cases,  each  agency  serving  as  a 
participating  agency  on  the  NRT  may  be 
accorded  one  vote  in  NRT  proceedings. 

(d)  The  NRT  may  establish  such 
bylaws  and  committees  as  it  deems 
appropriate  to  further  the  purposes  for 
which  it  is  established. 

(e)  The  NRT  shall  evaluate  methods  of 
responding  to  discharges  or  releases; 
shall  recommend  any  changes  needed  in 
the  response  organization;  and  shall 
recommend  to  the  Administrator  of  EPA 
changes  to  the  NCP  designed  to  improve 
the  effectiveness  of  the  national    , 
response  system,  including  drafting  of 
regulatory  language. 

(f)  The  NRT  shall  provide  policy  and 
program  direction  to  the  RRTs. 

(g)  The  NRT  may-consider  and  make 
recommendations  to  appropriate 
agencies  on  the  training,  equipping,  and 
protection  of  response  teams  and 
necessary  research,  development, 
demonstration,  and  evaluation  to 
improve  response  capabilities. 

(h)  Direct  planning  and  preparedness 
responsibilities  of  the  NRT  include: 

(1)  Maintaining  national  preparedness 
to  respond  to  a  major  discharge  of  oil  or 
release  of  a  hazardous  substance, 
pollutant,  or  contaminant  that  is  beyond 
regional  capabilities; 

(2)  Pubhshing  guidance  documents 
for  preparation  and  implementation  of 
SARA  Title  III  local  emergency  response 
plans; 

(3)  Monitoring  incoming  reports  from 
all  RRTs  and  activating  for  a  response 
action,  when  necessary; 


(4)  Coordinating  a  national  program  to 
assist  member  agencies  in  preparedness 
planning  and  response,  and  enhancing 
coordination  of  member  agency 
preparedness  programs; 

(5)  Developing  procedures;  in 
coordination  with  the  NSFCC.  as 
appropriate,  to  ensure  the  coordination 
of  federal,  state,  and  local  governments, 
and  private  response  to  oil  discharges 
and  releases  of  hazardous  substances, 
pollutants,  or  contaminants; 

(6)  Monitoring  response-related 
research  and  development,  testing,  and 
evaluation  activities  of  NRT  agencies  to 
enhance  coordination,  avoid 
duplication  of  effort,  and  facilitate 
research  in  support  of  response 
activities; 

(7)  Developing  recommendations  for 
response  training  and  for  enhancing.the 
coordination  of  available  resources 
among  agencies  with  training 
responsibilities  under  the  NCP; 

(8)  Reviewing  regional  responses  to 
oil  discharges  and  hazardous  substance, 
pollutant,  or  contaminant  releases. 

.including  an  evaluation  of  equipment 
readiness  and  coordination  among 
responsible  public  agencies  and  private 
organizations;  and 

(9)  Assisting  in  developing  a  national 
exercise  program,  in  coordination  with 
the  NSFCC.  to  ensure  preparedness  and 
coordination  nationwide. 

(i)  The  NRT  will  consider  matters 
referred  to  it  for  advice  or  resolution  by 
an  RRT. 

(j)  The  NRT  should  be  activated  as  an 
emergency  response  team: 

(1)  When  an  oil  discharge  or 
hazardous  substance  release: 

(i)  Exceeds  the  response  capability  of 
the  region  in  which  it  occurs; 
(ii)  Transects  regional  boundaries;  or 
(iii)  Involves  a  substantial  threat  to 
the  public  health  or  welfare  of  the 
United  States  or  the  environment, 
substantial  amounts  of  property,  or 
substantial  threats  to  natural  resources; 

(2)  If  requested  by  any  NRT  member, 
(k)  When  activated  for  a  response 

action,  the  NRT  shall  meet  at  the  call  of 
the  chair  and  may: 

{!)  Monitor  and  evaluate  reports  from 
the  OSC/RPM  and  recommend  to  the 
OSC/RPM,  through  the  RRT.  actions  to 
combat  the  discharge  or  release; 

(2)  Request  other  federal,  state,  and 
local  governments,  or  private  agencies, 
to  provide  resources  under  their  existing 
authorities  to  combat  a  discharge  or 
release,  or  to  monitor  response 
operations;  and 

(3)  Coordinate  the  supply  of 
equipment,  personnel,  or  technical 
advice  to  the  affected  region  from  other 
regions  or  districts. 


§  300.1 1 5    Regional  Response  Teams. 

(a)  Regional  planning  and 
coordination  of  preparedness  and 
response  actions  is  accomplished 
through  the  RRT.  In  the  case  of  a 
discharge  of  oil,  preparedness  activities 

-will  be  carried  out  in  conjunction  with 
Area  Committees,  as  appropriate.  The 
RRT  agency  membership  parallels  that 
of  the  NRT,  as  described  in  §300.110, 
but  also  includes  state  and  local 
representation.  The  RRT  provides: 

(1)  The  appropriate  regional 
mechanism  for  development  and 
coordination  of  preparedness  activities 
before  a  response  action  is  taken  and  for 
coordination  of  assistance  and  advice  to 
the  OSC/RPM  during  such  response 
actions;  and 

(2)  Guidance  to  Area  Committees,  as 
appropriate,  to  ensure  inter-area 
consistency  and  consistency  of 
individualACPs  with  the  RCP  andlsICP. 

(b)  The  two  principal  components  of 
the  RRT  mechanism  are  a  standing 
team,  which  consists  of  designated 
representatives  from  each  participating 
federal  agency,  state  governments,  and 
local  governments  (as  agreed  upon  by 
the  states);  and  incident-specific  teams 
formed  from  the  standing  team  when 
the  RRT  is  activated  for  a  response.  On 
incident-specific  teams,  participation  by 
the  RRT  member  agencies  will  relate  to 
the  technical  nature  of  the  incident  and 
its  geographic  location. 

(1)  The  standing  team's  jurisdiction 
corresponds  to  the  standard  federal 
regions,  except  for  Alaska,  Oceania  in 
the  Pacific,  and  the  Caribbean  area,  each 
of  which  has  a  separate  standing  RRT. 
The  role  of  the  standing  RRT  includes 
communications  systems  and 
procedures,  planning,  coordination, 
training,  evaluation,  preparedness,  and 
related  matters  on  a  regionwide  basis.  It 
also  includes  coordination  of  Area 
Committees  for  these  functions  in  areas 
within  their  respective  regions,  as 
appropriate. 

[2)  The  role  of  the  incident-specific 
team  is  determined  by  the  operational 
requirements  of  the  response  to  a 
specific  discharge  or  release. 
Appropriate  levels  of  activation  and/or 
notification  of  the  incident-specific 
RRT,  including  participation  by  state 
and  local  governments,  shall  be 
determined  by  the  designated  RRT  chair 
for  the  incident,  based  on  the  RCP.  The 
incident-specific  RRT  supports  the 
designated  OSC/RPM.  The  designated 
O.SC/RPM  directs  response  efforts  and 
coordinates  all  other  efforts  at  the  scene 
of  a  discharge  or  release. 

(c)  The  representatives  of  EPA  and  the 
USCG  shall  act  as  co-chairs  of  RRTs 
except  when  the  RRT  is  activated.  When 
the  RRT  is  activated  for  response 


actions,  the  chair  shall  be  the  member 
agency  prov'iding  the  OSC/RPM. 

(d)  Each  participating  agency  should 
designate  one  member  and  at  least  one 
alternate  member  to  the  RRT.  Agencies 
whose  regional  subdivisions  do  not 
correspond  to  the  standard  federal 
regions  may  designate  additional 
representatives  to  the  standing  RRT  to 
ensure  appropriate  coverage  of  the 
standard  federal  region.  Participating 
states  may  also  designate  one  member 
and  at  least  one  alternate  member  to  the 
RRT.  Indian  tribal  governments  may 
arrange  for  representation  with  the  RRT 
appropriate  to  their  geographical 
location.  All  agencies  and  states  may 
also  provide  additional  representatives 
as  observers  to  meetings  of  the  RRT. 

(e)  RRT  members  should  designate 
representatives  and  alternates  from  their 
agencies  as  resource  personnel  for  RRT 
activities,  including  RRT  woric 
planning,  and  membership  on  incident- 
specific  teams  in  support  of  the  OSCs/ 
RPMs. 

(f)  Federal  RRT  members  or  their 
rnpresentatives  should  provide  OSCs/ 
RPMs  with  assistance  from  their 
respective  federal  agencies 
commeosurate  with  agency 
responsibilities,  resources,  and 
capabilities  within  the  region.  During  a 
response  action,  the  members  of  the 
RRT  should  seek  to  make  available  the 
resources  of  their  agencies  to  the  OSC/ 
RPM  as  specified  in  the  RCP  and  ACP. 

(g)  RRT  members  should  nominate 
appropriately  qualified  representatives 
from  their  agencies  to  work  with  OSCs 
in  developing  and  maintaining  ACPs. 

(h)  Affected  states  are  encouraged  to 
participate  actively  in  all  RRT  acti\ities. 
Each  state  governor  is  requested  to 
assign  an  office  or  agency  to  represent 
tlie  state  on  the  appropriate  RRT;  to 
designate  representatives  to  work  with 
the  RRT  in  developing  RCPs;  to  plan  for. 
make  available,  and  coordinate  state 
resources;  and  to  serve  as  the  contact 
point  for  coordination  of  response  with 
local  government  agencies,  whether  or 
not  represented  on  the  RRT.  The  state's 
RRT  representative  should  keep  the 
State  Emergency  Response  Commission 
(SERC).  described  in  §  300.205(d). 
apprised  of  RRT  activities  and 
coordinate  RRT  activities  with  the 
SERC.  Local  governments  are  invited  to 
participate  in  activities  on  the 
appropriate  RRT  as  provided  by  state 
law  or  as  arranged  by  the  state's 
representative.  Indian  tribes  are  also 
invited  to  participate  in  such  activities. 

(i)  The  standing  RRT  shall 
recommend  changes  in  the  regional 
response  organization  as  needed,  revise 
the  RCP  as  needed,  evaluate  the 
J. reparedness  of  the  participating 


agencies  and  the  effectiveness  of  ACPs 
for  the  federal  response  to  discharges 
and  releases,  and  provide  technical 
assistance  for  preparedness  to  the 
response  community.  The  RRT  should: 

(1)  Review  and  comment,  to  the 
extent  practicable,  on  local  emergency 
response  plans  or  other  issues  related  to 
the  preparation,  implementation,  or 
exercise  of  such  plans  upon  request  of 

a  local  emergency  planning  committee; 

(2)  Evaluate  regional  and  local 
responses  to  discharges  or  releases  on  a 
continuing  basis,  considering  available 
legal  remedies,  equipment  readiness, 
and  coordination  among  responsible 
public  agencies  and  private 
organizations,  and  recommend 
improvements; 

(3)  Recommend  revisions  of  the  NCP 
to  the  NRT.  based  on  observations  of 
response  operations; 

(4)  Renew  OSC  actions  to  ensure  that 
RCPs  and  ACPs  are  effective; 

(5)  Encourage  the  state  and  local 
response  community  to  improve  its 
preparedness  for  response; 

(6)  In  coordination  with  Area 
Committees  and  in  accordance  vnth  any 
applicable  laws,  regulations,  or 
requirements,  conduct  advance 
planning  for  use  of  dispersants,  surface 
washing  agents,  surface  collecting 
agents,  burning  agents,  bioremediation 
agents,  or  other  chemical  agents  in 
accordance  with  subpart  J  of  this  part; 

(7)  Be  prepared  to  provide  response 
resources  to  major  discharges  or  releases 
outside  the  region; 

(8)  Conduct  or  participate  in  training 
and  exercises  as  necessarj'  to  encourage 
preparedness  activities  of  the  response 
community  within  the  region; 

(9)  Meet  at  least  semiannually  to 
review  response  actions  carried  out 
during  the  preceding  period,  consider 
changes  in  RCPs.  and  recommend 
changes  in  ACPs; 

(10)  Provide  letter  reports  on  RRT 
acti\ities  to  the  NRT  twice  a  year,  no 
later  than  January  31  and  )uly  31.  At  a 
minimum,  reports  should  summarize 
recent  activities,  organizational  changes, 
operational  concerns,  and  efforts  to 
imprm'e  state  and  local  coordination; 
and 

(H)  Ensure  maximum  participation  in 
the  national  exercise  program  for 
announced  and  unannounced  exercises. 

(j)(l)  The  RRT  may  be  activated  by  the 
chair  as  an  incident-specific  response 
team  when  a  discharge  or  release: 

(i)  Exceeds  the  response  capability 
available  to  the  OSC/RPM  in  the  place 
where  it  occurs; 

(ii)  Transects  state  boundaries; 

(iii)  May  pose  a  substantial  threat  to 
the  public  health  or  welfare  of  the 
United  States  or  the  environment^ or  to 


regionally  significant  amounts  of 
property;  or 

(iv)  Is  a'worst  case  discharge,  as 
described  in  §  300.324.  RCPs  shall 
specify  detailed  critraia  for  activation  of 
RRTs. 

(2)  The  RRT  will  be  activated  during 
any  discharge  or  release  upon  a  request 
from  the  OSC'RPM,  or  from  any  RRT 
representative,  to  the  chair  of  the  RRT. 
Requests  for  RRT  activation  shall  later 
be  confirmed  in  writing.  Each 
representative,  or  an  appropriate 
alternate,  should  be  notified 
immediately  when  the  RRT  is  activated 

(3)  During  proloi^ged  removal  or 
remedial  action,  the  RRT  may  not  need 
to  be  activated  or  may  need  to  bfi 
activated  only  in  a  limited  sense,  or  may 
need  to  have  available  only  those 
member  agencies  of  the  RRT  who  are 
directly  affected  or  who  can  pro\ide 
direct  response  assistance. 

(4)  When  the  RRT  is  activated  for  a 
discharge  or  release,  agency- 
representatives  shall  meet  at  the  call  of 
the  chair  and  may: 

(i)  Monitor  ana  evaluate  reports  from 
the  OSC/RPM.  ad\ise  the  OSC/RPM  on 
the  duration  and  extent  of  response,  and 
recommend  to  the  OSC/RPM  specific 
actions  to  respond  to  the  discharge  or 
release; 

(ii)  Request  other  federal,  state,  or 
local  governments,  or  private  agencies, 
to  provide  resources  under  their  existing 
authorities  to  respond  to  a  discharge  or 
release  or  to  monitor  response 
operations; 

(iii)  Help  the  OSC/RPM  prepare 
information  releases  for  the  public  and 
for  communication  with  the  NRT; 

(iv)  If  the  circumstances  warrant, 
make  recommendations  to  the  regional 
or  district  head  of  the  agencv  providing 
the  OSC/RPM  that  a  differei^t  OSC/Rl'M 
should  be  designated;  and 

(v)  Submit  pollution  reports  to  the 
NRC  as  significant  developments  occur. 

(5)  At  the  regional  level,  a  Regional 
Response  Center  (RRC)  may  provide 
facilities  and  personnel  for 
communications,  information  sto^ag^^ 
and  other  requirements  for  coordinating 
response.  The  location  of  each  RRC 
should  be  provided  in  the  RCP. 

(6)  When  the  RRT  is  activated, 
affected  states  may  part icj pate  in  all 
RRT  deliberations.  State  government 
repre.sentatives  participating  in  the  RRT 
liav  c  the  same  status  as  any  federal 
member  of  the  RRT. 

(7)  The  RRT  can  be  deactivated  when 
the  incident-specific  RRT  chair 
determines  that  the  OSC/RPM  no  longer 
requires  RRT  assistance 

18)  Notification  of  the  RRT  may  tie 
appropriate  when  full  activation  is  not 
necessary,  with  systematic 
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communication  of  pollution  reports  or 
other  means  to  keep  RRT  members 
informed  as  to  actions  of  potential 
concern  to  a  particular  agency,  or  to 
assist  in  later  RRT  evaluation  of 
reeonwide  response  effectiveness. 
Ot)  Whenever  there  is  insufficient 
national  policy  guidance  on  a  matter 
before  the  RRT.  a  technical  matter 
requiring  solution,  a  question 
concerning  interpretation  of  the  NCP,  or 
a  disagreement  on  discretionary  actions 
among  RRT  members  that  cannot  be 
resolved  at  the  regional  level,  it  may  be 
referred  to  the  NRT.  described  in 
§300.110,  for  advice. 

§ 30ai20    On-scene  coordinators  and 
remedial  project  nianagers:  general 
responsibilities. 

(a)  The  OSC/RPM  directs  response 
efforts  and  coordinates  all  other  efforts 
at  the  scene  of  a  discharge  or  release.  As 
part  of  the  planning  and  preparedness 
for  response,  OSCs  shall  be 
predesignated  by  the  regional  or  district 
head  of  the  lead  agency.  EPA  and  the 
USCG  shall  predesignate  OSCs  for  all 
areas  in  each  region,  except  as  provided 
in  paragraphs  (c)  and  (d)  of  this  section. 
RPMs  shall  be  assigned  by  the  lead 
agency  to  manage  remedial  or  other 
response  actions  at  NPL  sites,  except  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section. 

(1)  The  USCG  shall  provide  OSCs  for 
oil  discharges,  including  discharges 
from  facilities  and  vessels  under  the 
jurisdiction  of  another  federal  agency, 
within  or  threatening  the  coastal  zone. 
The  USCG  shall  also  provide  OSCs  for 
the  removal  of  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
into  or  threatening  the  coastal  zone, 
except  as  provided  in  paragraph  (b)  of 
this  section.  The  USCG  shall  not 
provide  predesignated  OSCs  for 
discharges  or  releases  from  hazardous 
waste  management  facilities  or  in 
similarly  chronic  incidents.  The  USCG 
shall  provide  an  initial  response  to 
discharges  or  releases  from  hazardous 
waste  management  facilities  within  the 
coastal  zone  in  accordance  with 
Department  of  Transportation  (DOT)/ 
EPA  Instrument  of  Redelegation  (May 
27.  1988)  except  as  provided  by 
paragraph  (b)  of  this  section.  The  USCG 
OSC  shall  contact  the  cognizant  RPM  as 
soon  as  it  is  evident  that  a  removal  may 
require  a  follow-up  remedial  action,  to 
ensure  that  the  required  planning  can  be 
initiated  and  an  orderly  transition  to  an 
EPA  or  state  lead  can  occur. 

(2)  EPA  shall  provide  OSCs  for 
discharges  or  releases  into  or 
threatening  the  inland  zone  and  shall 
provide  RPMs  for  federally  funded 
remedial  actions,  except  in  the  case  of 


state-lead  federally  funded  response  and 
as  provided  in  paragraph  (b)  of  this 
section.  EPA  will  also  assume  all 
remedial  actions  at  NPL  sites  in  the 
coastal  zone,  even  where  removals  are 
initiated  by  the  USCG,  except  as 
provided  in  paragraph  (b)  of  this 

(b)  In  general,  USCG  Captains  of  the 
Port  (COTP)  shall  serve  as  the 
designated  OSCs  for  areas  in  the  coastal 
zone  for  which  an  ACP  is  required 
under  CWA  section  311(j)  and  EPA 
Regional  Administrators  shall  designate 
OSCs  for  areas  in  the  inland  zone  for 
which  an  ACP  is  required  under  CWA 
section  311(j). 

(c)  For  releases  of  hazardous 
substances,  pollutants,  or  contaminants, 
when  the  release  is  on,  or  the  sole 
source  of  the  release  is  from,  any  facility 
or  vessel,  including  vessels  bareboat- 
chartered  and  operated,  under  the 
jurisdiction,  custody,  or  control  of  DOD, 
DOE,  or  other  federal  agency: 

(1)  Iq  the  case  of  DOD  or  DOE,  DOD 
or  DOE  shall  provide  OSCs/RPMs 
responsible  for  taking  all  response 
actions;  and 

(2)  In  the  case  of  a  federal  agency 
other  than  EPA.  DOD.  or  DOE.  such 
agency  shall  provide  OSCs  for  all 
removal  actions  that  are  not 
emergencies  and  shall  provide  RPMs  for 
all  remedial  actions. 

(d)  DOD  will  be  the  removal  response 
authority  with  respect  to  incidents 
involving  DOD  miUtary  weapons  and 
munitions  or  weapons  and  munitions 
under  the  jurisdiction,  custody,  or 
control  of  DOD. 

(e)  The  OSC  is  responsible  for 
overseeing  development  of  the  ACP  in 
the  area  of  the  OSC's  responsibility. 
ACPs  shall,  as  appropriate,  be 
accomplished  in  cooperation  with  the 
RRT.  and  designated  state  and  local 
representatives.  In  contingency 
planning  and  removal,  the  OSC 
coordinates,  directs,  and  reviews  the 
work  of  other  agencies,  Area 
Committees,  responsible  parties,  and 
contractors  to  assure  compliance  with 
the  NCP.  decision  document,  consent 
decree,  administrative  order,  and  lead 
agency-approved  plans  applicable  to  the 
response. 

(t)  The  RPM  is  the  prime  contact  for 
remedial  or  other  response  actions  being 
taken  (or  needed)  at  sites  on  the 
proposed  or  promulgated  NPL.  and  for 
sites  not  on  the  NPL  but  under  the 
jurisdiction,  custody,  or  control  of  a 
federal  agency.  The  RPM's 
responsibilities  include: 

(1)  Fund-financed  response:  The  RPM 
coordinates,  directs,  and  reviews  the 
work  of  EPA,  states  and  local 
governments,  the  U.S.  Army  Corps  of 


Engineers,  and  all  other  agencies  and 
contractors  to  assure  compliance  with 
the  NCP.  Based  upon  the  reports  of 
these  parties,  the  RPM  recommends 
action  for  decisions  by  lead  agency 
officials.  The  RPM's  period  of 
responsibility  begins  prior  to  initiation 
of  the  remedial  investigation/ feasibility 
study  (RI/FS),  described  in  §  300.430. 
and  continues  through  design,  remedial 
action,  deletion  of  the  site  from  the  NPL. 
and  the  CERCLA  cost  recovery  activity. 
When  a  removal  and  remedial  action 
occur  at  the  same  site,  the  OSC  and 
RPM  should  coordinate  to  ensure  an 
orderly  transition  of  responsibility. 

(2)  Federal-lead  non-Fund-financed 
response:  The  RPM  coordinates,  directs, 
and  reviews  the  work  of  other  agencies, 
responsible  parties,  and  contractors  to 
assure  compliance  with  the  NCP, 
Record  of  Decision  (ROD),  consent 
decree,  administrative  order,  and  lead 
agency-approved  plans  applicable  to  the 
response.  Based  upon  the  reports  of 
these  parties,  the  RPM  shall  recommend 
action  for  decisions  by  lead  agency 
officials.  The  RPM's  period  of 
responsibility  begins  prior  to  initiation 
of  the  RI/FS,  described  in  §  300.430,  and 
continues  through  design  and  remedial 
action  and  the  CERCLA  cost  recovery 
activity.  The  OSC  and  RPM  shall  ensure 
orderly  transition  of  responsibilities 
from  one  to  the  other. 

(3)  The  RPM  shall  participate  in  all 
decision-making  processes  necessary  to 
ensure  compliance  with  the  NCP, 
including,  as  appropriate,  agreements 
between  EPA  or  other  federal  agencies 
and  the  state.  The  RPM  may  also  review 
responses  where  EPA  has  preauthorized 
a  person  to  file  a  claim  for 
reimbursement  to  determine  that  the 
response  was  consistent  with  the  terms 
of  such  preauthorization  in  cases  where 
claims  are  filed  for  reimbursement. 

(g)(1)  Where  a  support  agency  has 
been  identified  through  a  cooperative 
agreement,  Superfund  Memorandum  of 
Agreement  (SMOA),  or  other  agreement, 
that  agency  may  designate  a  support 
agency  coordinator  (SAC)  to  provide 
assistance,  as  requested,  by  the  OSC/ 
RPM.  The  SAC  is  the  prime 
representative  of  the  support  agency  for 
response  actions. 

(2)  The  SAC'S  responsibilities  may 
include: 

(i)  Providing  and  reviewing  data  and 
documents  as  requested  by  the  OSC/ 
RPM  during  the  planning,  design,  and 
cleanup  activities  of  the  response 
action;  and 

(ii)  Providing  other  assistance  as 
requested. 

(h)(1)  The  lead  agency  should  providr 
appropriate  training  for  its  OSCs,  RPMs. 
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and  other  response  personnel  to  carry 
out  their  responsibilities  under  the  NCP 

(2)  OSCs/RPMs  should  ensure  that 
persons  designated  to  act  as  their  on- 
scene  representatives  are  adequately 
trained  and  prepared  to  carry  out 
actions  under  the  NCP,  to  the  extent 
practicable. 

§300.125    Notification  and 
communications. 

(a)  The  National  Response  Center 
(NRC).  located  at  USCG  Headquarters,  is 
the  national  communications  center, 
continuously  manned  for  handling 
activities  related  to  response  actions. 
The  NRC  acts  as  the  single  point  of 
contact  for  all  pollution  incident 
reporting,  and  as  the  NRT 
communications  center.  Notice  of 
discharges  and  releases  must  be  made 
telephonically  through  a  toll  free 
number  or  a  special  local  number 
(Telecommunication  Device  for  the  Deaf 
(TDD)  and  collect  calls  accepted). 
(Notification  details  appear  in 

§§  300.300  and  300.405.)  The  NRC 
receives  and  immediately  relays 
telephone  notices  of  discharges  or 
releases  to  the  appropriate 
predesignated  federal  OSC.  The 
telephone  report  is  distributed  to  any 
interested  NRT  member  agency  or 
federal  entity  that  has  established  a 
written  agreement  or  understanding 
with  the  NRC.  The  NRC  evaluates 
incoming  information  and  immediately 
advises  FEMA  of  a  potential  major 
disaster  situation. 

(b)  The  Commandant,  USCG,  in 
conjunction  with  other  NRT  agencies, 
shall  provide  the  necessary  personnel, 
communications,  plotting  facilities,  and 
equipment  for  the  NRC. 

(c)  Notice  of  an  oil  discharge  or 
release  of  a  hazardous  substance  in  an 
amoun,.  equal  to  or  greater  than  the 
reportable  quantity  must  be  made 
immediately  in  accordance  with  33  CFR 
part  153,  subpart  B,  and  40  CFR  part 
302,  respectively.  Notification  shall  be 
made  to  the  NRC  Duty  Officer.  HQ 
USCG,  Washington,  DC,  taiephone  (800) 
424-8802  or  (202)  267-2675.  All  notices 
of  discharges  or  releases  received  at  the 
NRC  will  be  relayed  immediately  by 
telephone  to  the  OSC. 

§  300.130    Determinations  to  initiate 
response  and  special  conditions. 

(a)  In  accordance  with  CWA  and 
CERCLA,  the  Administrator  of  EPA  or 
tlie  Secretary  of  the  department  in 
which  the  USCG  is  operating,  as 
appropriate,  is  authorized  to  act  for  the 
United  States  to  take  response  measures 
deemed  necessary  to  protect  the  public 
health  or  welfare  or  environment  from 
discharges  of  oil  or  releases  of 


hazardous  substances,  pollutants,  or 
contaminants  except  with  respect  to 
such  releases  on  or  from  vessels  or 
facilities  under  the  jurisdiction, 
custody,  or  control  of  other  federal 
agencies. 

(b)  The  Administrator  of  EPA  or  the 
Secretary  of  the  department  in  which 
the  USCG  is  operating,  as  appropriate,  is 
authorized  to  initiate  and,  in  the  case  of 
a  discharge  posing  a  substantial  threat  to 
public  health  or  welfare  of  the  United 
States  is  required  to  initiate  and  direct, 
appropriate  response  activities  when  the 
Administrator  or  Secretary  determines 
that  any  oil  or  CWA  hazardous 
substance  is  discharged  or  there  is  a 
substantial  threat  of  such  discharge  from 
any  vessel  or  offshore  or  onshore  facility 
into  or  on  the  navigable  waters  of  the 
United  States,  on  the  adjoining 
shorelines  to  the  navigable  waters,  into 
or  on  the  waters  of  the  exclusive 
economic  zone,  or  that  may  affect 
natural  resources  belonging  to, 
appertaining  to.  or  under  exclusive 
management  authority  of  the  United 
States;  or 

(c)  The  Administrator  of  EPA  or  the 
Secretary  of  the  department  in  which 
the  USCG  is  operating,  as  appropriate,  is 
authorized  to  initiate  appropriate 
response  activities  when  the 
Administrator  or  Secretary  determines 
that  any  hazardous  substance  is  released 
or  there  is  a  threat  of  such  a  release  into 
the  environment,  or  there  is  a  release  or 
threat  of  release  into  the  environment  of 
any  pollutant  or  contaminant  which 
may  present  an  imminent  and 
substantial  danger  to  the  public  health 
or  welfare  of  the  United  States. 

(d)  In  addition  to  any  actions  taken  by 
a  state  or  local  government,  the 
Administrator  of  EPA  or  the  Secretary-  of 
the  department  in  which  the  USCG  is 
operating  may  request  the  U.S.  Attorney 
General  to  secure  the  relief  from  .any 
person,  including  the  owner  or  operator 
of  the  vessel  or  facility  necessary  to 
abate  a  threat  or,  after  notice  to  the 
affected  state,  take  any  other  action 
authorized  by  section  311  of  the  CWA 
or  section  106  of  CERCLA  as 
appropriate,  including  issuing 
administrative  orders,  that  may  be 
necessary  to  protect  the  public  health  or 
welfare,  if  the  Administrator  or 
Secretary  determines: 

(1)  That  there  may  be  an  imminent 
and  substantial  threat  to  the  public 
health  or  welfare  of  the  United  States  or 
the  environment  of  the  United  States, 
including  fish,  shellfish,  and  wildlife, 
public  and  private  property,  shorelines, 
beaches,  habitats,  and  other  living  and 
nonliving  natural  resources  under  the 
jurisdiction  or  control  of  the  United 
States,  because  of  an  actual  or 


threatened  discharge  of  oil  or  a  CWA 
hazardous  substance  from  any  vessel  or 
offshore  or  onshore  facility  into  or  upon 
the  navigable  waters  of  the  United 
States;  or 

(2)  That  there  may  be  an  imminent 
and  substantial  endangerment  to  the 
public  health  or  welfare  of  the  United 
States  or  the  environment  because  of  a 
release  of  a  CERCLA  hazardous 
substance  from  a  facility. 

(e)  Response  actions  to  remove 
discharges  originating  from  operations 
conducted  subject  to  the  Outer 
Continental  Shelf  Lands  Act  shall  be  in 
accordance  with  the  NCP. 

(0  Where  appropriate,  when  a 
discharge  or  release  involves  radioactive 
materials,  the  lead  or  support  federal 
agency  shall  act  consistent  with  the 
notification  and  assistance  procedures 
described  in  the  appropriate  Federal 
Radiological  Plan.  For  the  purpose  of 
the  NCP,  the  FRERP  (24  CFR  part  2401) 
is  the  appropriate  plan.  Most 
radiological  discharges  and  releases  do 
not  result  in  FRERP  activation  and 
should  be  handled  in  accordance  with 
the  NCP.  However,  releases  from 
nuclear  incidents  subject  to 
requirements  for  financial  protection 
established  by  the  Nuclear  Regulatory 
Commission  under  the  Price- Anderson 
amendments  (section  170)  of  the  Atomic 
Energy  Act  are  specifically  excluded 
from  CERCLA  and  NCP  requirements. 

(g)  Removal  actions  involving  nuclear 
weapons  should  be  conducted  in 
accordance  with  the  joint  Department  of 
Defense,  Department  of  Energy,  and 
FEMA  Agreement  for  Response  to 
Nuclear  Incidents  and  Nuclear  Weapons 
Significant  Incidents  (January  8, 1981). 

(h)  If  the  situation  is  beyond  the 
capability  of  state  and  local 
governments  and  the  statutory  authority 
of  federal  agencies,  the  President  may, 
under  the  Disaster  ReUef  Act  of  1974. 
act  upon  a  request  by  the  governor  and 
declare  a  major  disaster  or  emergency 
and  appoint  a  Federal  Coordinating 
Officer  (FCO)  to  coordinate  all  federal 
disaster  assistance  activities.  In  such 
cases,  the  OSC/RPM  would  continue  to 
carr>'  out  OSC/RPM  responsibilities 
under  the  NCP,  but  would  coordinate 
those  activities  with  the  FCO  to  ensure 
consistency  with  other  federal  disaster 
assistance  activities.  • 

(i)  In  the  event  of  a  declaration  of  a 
major  disaster  by  the  President,  the 
FEMA  may  activate  the  Federal 
Response  Plan  (FRP).  A  FCO,  designated 
by  the  President,  may  implement  the 
FRP  and  coordinate  and  direct 
emergency  assistance  and  disaster  relief 
of  impacted  individuals,  business,  and 
public  services  under  the  Robert  T. 
Stafford  Disaster  Relief  Act.  Delivery  uf 
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federal  assistance  is  facilitated  through 
twelve  functional  annexes  to  the  FRP 
known  as  Emergency  Support  Functions 
(ESFs).  EPA  coordinates  activities  under 
ESF  #10 — Hazardous  Materials,  which 
addresses  preparedness  and  response  to 
hazardous  materials  and  oil  incidents 
caused  by  a  natural  disaster  or  other 
catastrophic  event.  In  such  cases,  the 
OSC/RPM  should  coordinate  response 
activities  with  the  FCO,  through  the 
incident-specific  ESF  #10  Chair,  to 
ensure  consistency  with  federal  disaster 
assistance  activities. 

§  300.135    Response  operations. 

(a)  The  OSC/RPM,  consistent  with 
§§  300.120  and  300.125,  shall  direct 
response  efforts  and  coordinate  all  other 
efforts  at  the  scene  of  a  discharge  or 
release.  As  part  of  the  planning  and 
preparation  for  response,  the  OSCs/ 
RPMs  shall  be  predesignated  by  the 
regional  or  district  head  of  the  lead 
agency. 

(b)  The  first  federal  official  a^iliated 
with  an  NRT  member  agency  to  arrive 
at  the  scene  of  a  discharge  or  release 
should  coordinate  activities  under  the 
NCP  and  is  authorized  to  initiate,  in 
consultation  with  the  OSC,  any 
necessary  actions  normally  carried  out 
by  the  OSC  until  the  arrival  of  the 
predesignated  OSC.  This  ofHcial  may 
initiate  federal  fund-Bnanced  actions 
only  as  authorized  by  the  OSC  or,  if  the 
OSC  is  unavailable,  the  authorized 
representative  of  the  lead  agency. 

(c)  The  OSC/RPM  shall,  to  the  extent 
practicable,  collect  pertinent  facts  about 
the  discharge  or  release,  such  as  its 
source  and  cause:  the  identification  of 
potentially  responsible  parties;  the 
nature,  amount,  and  location  of 
discharged  or  released  materials;  the 
probable  direction  and  time  of  travel  of 
discharged  or  released  materials; 
whether  ihe  discharge  is  a  worst  case 
discharge  as  discussed  in  §  300.324;  the 
pathways  to  human  and  environmental 
exposure;  the  potential  impact  on 
human  health,  welfare,  and  safety  and 
the  environment;  whether  the  discharge 
or  release  poses  a  substantial  threat  to 
the  public  health  or  welfare  of  the 
United  Stales  as  discussed  in  §  300.322; 
the  potential  impact  on  natural 
resources  and  property  which  may  be 
affected;  priorities  for  protecting  human 
health  and  welfare  and  the 
environment;  and  appropriate  cost 
documentation. 

(d)  The  OSC's/RPM's  efforts  shall  be 
coordinated  with  other  appropriate 
federal,  state,  local,  and  private 
response  agencies.  OS<VRPMs  may 
designate  capable  persons  from  federal, 
state,  or  local  agencies  to  act  as  their  on- 
scene  representatives.  State  and  local 


governments,  however,  are  not 
authorized  to  take  actions  under 
subparts  D  and  E  of  the  NCP  that 
involve  expenditures  of  the  Oil  Spill 
Liability  Trust  Fund  or  CERCLA  funds 
unless  an  appropriate  contract  or 
cooperative  agreement  has  been 
established.  The  basic  framework  for  the 
response  management  structure  is  a 
system  (e.g.,  a  unified  command 
system),  that  brings  together  the 
functions  of  the  federal  government,  the 
state  government,  and  the  responsible 
party  to  achieve  an  effective  and 
efficient  response,  where  the  OSC 
maintains  authority. 

(e)  The  OSC/RPM  should  consult 
regularly  v«th  the  RRT  and  NSFCC,  as 
appropriate,  in  carrying  out  the  NCP 
and  keep  the  RRT  and  NSFCC,  as 
appropriate,  informed  of  activities 
under  the  NCP. 

(f)  The  OSC/RPM  shall  advise  the 
support  agency  as  promptly  as  possible 
of  reported  releases. 

(g)  The  OSC/RPM  should  evaluate 
incoming  information  and  immediately 
advise  FEMA  of  potential  major  disaster 
situations. 

(h)  In  those  instances  where  a 
possible  public  health  emergency  exists, 
the  OSC/RPM  should  notify  the 
Department  of  Health  and  Hiunan 
Services  (HHS)  representative  to  the 
RRT.  Throughout  response  actions,  the 
OSC/RPM  may  call  upon  the  HHS 
representative  for  assistance  in 
determining  public  health  threats  and 
call  upon  the  Occupational  Safety  and 
Health  Administration  (OSHA)  and 
HHS  for  assistance  on  worker  health 
and  safety  issues. 

(i)  All  federal  agencies  should  plan  for 
emergencies  and  develop  procedures  for 
dealing  with  oil  discharges  and  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  firom  vessels  and  faciUties 
under  their  jurisdiction.  All  federal 
agencies,  therefore,  are  responsible  for 
designating  the  office  that  coordinates 
response  to  such  incidents  in 
accordance  with  the  NCP  and  applicable 
federal  regulations  euid  guidelines. 

(jKD  The  OSC/RPM  shall  ensure  that 
the  trustees  for  natural  resources  are 
promptly  notified  of  discharges  or 
releases. 

(2)  The  OSC  or  RPM  shall  coordinate 
all  response  activities  with  the  affected 
natural  resource  trustees  and,  for 
discharges  of  oil,  the  OSC  shall  consuh 
with  the  affected  trustees  on  the 
appropriate  removal  action  to  be  taken. 

(k)  Where  the  OSC/RPM  becomes 
aware  that  a  discharge  or  release  may 
affect  any  endangered  or  threatened 
species  or  their  habitat,  the  OSC/RPM 
shall  consult  with  the  Department  of 
Interior  (DOI).  or  the  Department  of 


Commerce  (DOC)  (NOAA)  and.  if 
appropriate,  the  cognizant  federal  land 
managing  agency. 

(1)  The  OSC/RPM  is  responsible  for 
addressing  worker  health  and  safety  " 
concerns  at  a  response  scene,  in 
accordance  with  §  300.150. 

(m)  The  OSC  shall  submit  pollution 
reports  to  the  RRT  and  other  appropriate 
agencies  as  significant  developments 
occur  during  response  actions,  through 
communications  networks  or 
procedures  agreed  to  by  the  RRT  and 
covered  in  the  RCP. 

(n)  OSCs/RPMs  should  ensure  that  all 
appropriate  public  and  private  interests 
are  kept  informed  and  that  their 
concerns  are  considered  throughout  a 
response,  to  the  extent  practicable, 
consistent  with  the  requirements  of 
§300.155  of  this  part. 

§  300. 1 40    Mutti-regional  responses. 

(a)  If  a  discharge  or  release  moves 
from  the  area  covered  by  one  ACP  or 
RCP  into  another  area,  the  authc-ity  for 
response  actions  should  likewist  shift. 
If  a  discharge  or  release  affects  ai  sas 
covered  by  two  or  more  ACPs  or  RCPs, 
the  response  mechanisms  of  each 
applicable  plan  may  be  activated.  In  this 
case,  response  actions  of  all  regions 
concerned  shall  be  fully  coordinated  as 
detailed  in  the  RCPs  and  ACPs. 

(b)  There  shall  be  only  one  OSC  and/ 
or  RPM  at  any  time  during  the  course  of 
a  response  operation.  Should  a 
discharge  or  release  affect  two  or  more 
areas,  EPA,  the  USCG,  DOD,  DOE,  or 
other  lead  agency,  as  appropriate,  shall 
give  prime  consideration  to  the  area 
vulnerable  to  the  greatest  threat,  in 
determining  which  agency  should 
provide  the  OSC  and/or  RPM.  The  RRT 
shall  designate  the  OSC  and/or  RPM  if 
the  RRT  member  agencies  who  have 
response  authority  within  the  affected 
areas  are  unable  to  agree  on  the 
designation.  The  NRT  shall  designate 
the  OSC  and/or  RPM  if  members  of  one 
RRT  or  two  adjacent  RRTs  are  unable  to 
agree  on  the  designation. 

(c)  Where  the  USCG  has  initially 
provided  the  OSC  for  response  to  a 
release  from  hazardous  waste 
management  facilities  located  in  the 
coastal  zone,  responsibility  for  response 
action  shall  shift  to  EPA  or  another 
federal  agency,  as  appropriate. 

§300.145    Special  teams  and  oti>er 
assistance  available  to  OSCs/RPMs. 

(a)  The  NSF  is  a  special  team 
established  by  the  USCG,  including  the 
three  USCG  Strike  Teams,  the  PubUc 
Information  Assist  Team  (PLAT),  and  the 
NSFCC.  The  NSF  is  available  to  assist 
OSCs/RPMs  in  their  preparedness  and 
response  duties. 


(1)  The  three  Strike  Teams  (Atlantic. 
Gulf,  and  Pacific)  provide  trained 
personnel  and  specialized  equipment  to 
assist  the  OSC  in  training  for  spill 
response,  stabilizing  and  containing  the 
spill,  and  in  monitoring  or  directing  the 
response  actions  of  the  responsible 
parties  and/or  contractors.  The  OSC  has 
a  specific  team  designated  for  initial 
contact  and  may  contact  that  team   - 
directly  for  any  assistance, 

(2)  The  NSFCC  can  provide  the 
following  support  to  the  OSC: 

(i)  Technical  assistance,  equipment 
and  other  resources  to  augment  the  OSC 
staff  during  spill  response. 

(ii)  Assistance  in  coordinating  the  use 
of  private  and  public  resources  in 
support  of  the  OSC  during  a  response  to 
or  a  threat  of  a  worst  case  discharge  of 
oil. 

(iii)  Review  of  the  area  contingency  . 
plan,  including  an  evaluation  of 
equipment  readiness  and  coordination 
among  responsible  public  agencies  and 
private  organizations. 

(iv)  Assistance  in  locating  spill 
response  resources  for  both  response 
and  planning,  using  the  NSFCC's 
national  and  international  computerized 
inventory  of  spill  response  resources. 

(v)  Coordination  and  evaluation  of 
pollution  response  exercises. 

(vi)  Inspection  of  district 
prepositioned  pollution  response 
equipment. 

(3)  PLAT  is  an  element  of  the  NSFCC 
staff  which  is  available  to  assist  OSCs  to 
meet  the  demands  for  public 
information  during  a  response  or 
exercise.  Its  use  is  encouraged  any  time 
the  OSC  requires  outside  public  affairs 
support.  Requests  for  PLAT  assistance 
may  be  made  through  the  NSFCC  or 
NRC. 

(b)(1)  The  Environmental  Response 
Team  (ERT)  is  established  by  EPA  in 
accordance  with  its  disaster  and 
emergency  responsibihties.  The  ERT  has 
expertise  in  treatment  technology, 
biology,  chemistry,  hydrology,  geology, 
and  engineering. 

(2)  The  ERT  can  provide  access  to 
special  decontamination  equipment  for 
chemical  releases  and  advice  to  the 
OSC/RPM  in  hazard  evaluation;  risk 
assessment;  multimedia  sampling  and 
analysis  program;  on-site  safety, 
including  development  and 
implementation  plans;  cleanup 
techniques  and  priorities;  water  supply 
decontamination  and  protection; 
application  of  dispersants; 
environmental  assessment;  degree  of 
cleanup  required;  and  disposal  of 
contaminated  material. 

(3)  The  ERT  also  provides  both 
introductory  and  intermediate  level 


training  courses  to  prepare  response 
persoimel. 

(4)  OSC/RPM  or  RRT  requests  for  ERT 
support  should  be  made  to  the  EPA 
representative  on  the  RRT;  EPA 
Headquarters.  Director,  Emergency 
Response  Division;  or  the  appropriate 
EPA  regional  emergency  coordinator. 

(c)  Scientific  Support  Coordinators 
(SSCs)  may  be  designated  by  the  OSC 
(and  RPM  in  the  case  of  EPA  SSCs)  as 
the  principal  advisors  for  scientific 
issues,  communication  with  the 
scientific  conununity.  and  coordination 
of  requests  for  assistance  from  state  and 
federal  agencies  regarding  scientific 
studies.  The  SSC  strives  for  a  consensus 
on  scientific  issues  affecting  the 
response,  but  ensiu^s  that  differing 
opinions  within  the  commimity  are 
communicated  to  the  OSC/RPM. 

(1)  Generally,  SSCs  are  provided  by 
NO/VA  in  the  coastal  zones,  and  by  EPA 
in  the  inland  zone.  OSC/RPM  requests 
for  SSC  support  can  be  made  directly  to 
the  SSC  assigned  to  the  area  or  to  the 
agency  member  of  the  RRT.  NOAA  SSCs 
can  also  be  requested  through  NOAA's 
SSC  program  office  in  Seattle.  WA. 
NOAA  SSCs  are  assigned  to  USCG 
Districts  and  are  supported  by  a 
scientific  support  team  that  includes 
expertise  in  enviroiunental  chemistry, 
oil  slick  tracking,  pollutant  transport 
modeling,  natural  resources  at  risk, 
environmental  tradeoffs  of 
countermeasures  and  cleanup,  and 
information  management. 

(2)  During  a  response,  the  SSC  serves 
on  the  federal  OSC's/RPM's  staff  and 
may,  at  the  request  of  the  OSC/RPM. 
lead  the  scientific  team  and  be 
responsible  for  providing  scientific 
support  for  operational  decisions  and 
for  coordinating  on-scene  scientific 
activity.  Depending  on  the  nature  and 
location  of  the  incident,  the  SSC 
integrates  expertise  from  governmental 
agencies,  universities,  conmiimity 
representatives,  and  industry  to  assist 
the  OSC/RPM  in  evaluating  the  hazards 
and  potential  effects  of  releases  and  in 
developing  response  strategies. 

(3)  At  the  request  of  the  OSC.  the  SSC 
may  facilitate  the  OSCs  work  vnth  the 
lead  administrative  trustee  for  natural 
resources  to  ensure  coordination 
between  damage  assessment  data 
collection  efforts  and  data  collected  in 
support  of  response  operations. 

(4)  SSCs  support  the  Regional 
Response  Teams  and  the  Area 
Committees  in  preparing  regional  and 
area  contingency  plans  and  in 
conducting  spill  training  and  exercises. 
For  area  plans,  the  SSC  provides 
leadership  for  the  synthesis  and 
integration  of  environmental 


information  required  for  spill  response 
decisions  in  support  of  the  OSC. 

(d)(1)  SUPSALV  has  an  extensive 
salvage/search  and  recover}'  equipment 
inventory  with  the  requisite  knowledge 
and  expertise  to  support  these 
operations,  including  specialized 
salvage,  firefighting,  and  petroleum,  oil 
and  lubricants  offioading  capability. 

(2)  When  possible,  SUPSALV  will 
provide  equipment  for  training  exercises 
in  support  of  national  and  regional 
contineencv  planning  objectives. 

(3)  The  O'SC/RPM  may  request 
assistance  directly  from  SUPSALV. 
Formal  requests  are  routed  through  the 
Chief  of  Naval  Operations  (N312). 

(e)  For  marine  salvage  operations, 
OSCs/RPMs  with  responsibility  for 
monitoring,  evaluating,  or  supervising 
these  activities  should  request  technical 
assistance  from  DOD,  the  Strike  Teams, 
or  commercial  salvors  as  necessary  to 
ensure  that  proper  actions  are  taken. 
Marine  salvage  operations  generally  fall 
into  five  categories:  afloat  salvage; 
offshore  salvage;  river  and  harbor 
clearance;  cargo  salvage;  and  rescue 
towing.  Each  category  requires  different 
knowledge  and  specialized  types  of 
equipment.  The  complexity  of  such 
operations  may  be  further  compounded 
by  local  environmental  and  geographic 
conditions.  The  nature  of  marine 
salvage  and  the  conditions  under  which 
it  occtu^  combine  to  make  such 
operations  imprecise,  difficult, 
hazardous,  and  expensive.  Thus, 
responsible  parties  or  other  persons 
attempting  to  perform  such  operations 
without  adequate  knowledge, 
equipment,  and  experience  could 
aggravate,  rather  than  relieve,  the 
situation. 

(f)  Radiological  Emergency  Response 
Teams  (RERTs)  have  been  established 
by  EPA's  Office  of  Radiation  Programs 
(ORP)  to  provide  response  and  support 
for  incidents  or  sites  containing 
radiological  hazards.  Expertise  is 
available  in  radiation  monitoring, 
radionuclide  analysis,  radiation  health 
physics,  and  risk  assessment.  RERTs  can 
provide  on-site  support  including 
mobile  monitoring  laboratories  for  field 
analyses  of  samples  and  fixed 
laboratories  for  radiochemical  sampling 
and  analyses.  Requests  for  support  may 
be  made  24  hours  a  day  via  the  NRC  or 
directly  to  the  EPA  Radiological 
Response  Coordinator  in  the  Office  of 
Radiation  Programs.  Assistance  is  also 
available  from  DOE  and  other  federal 
agencies. 

{g)(l)  DRGs  assist  the  OSC  by 
providing  technical  assistance, 
personnel,  and  equipment,  including 
pre-positioned  equipment.  Each  DRG 
consists  of  all  Coast  Guard  personnel 
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and  equipment,  including  marine 
firefighting  equipment,  in  its  district, 
additional  pre-positioned  equipment, 
and  a  District  Response  Advisory  Team 
(DRAT)  that  is  available  to  provide 
support  to  the  OSC  in  the  event  that  a 
spill  exceeds  local  response  capabilities. 
Each  ORG: 

(i)  Shall  provide  technical  assistance, 
equipment,  and  other  resources,  as 
available,  when  requested  by  an  OSC 
through  the  USCG  representative  to  the 
RRT; 

(ii)  Shall  ensure  maintenance  of  all 
USCG  response  equipment  within  its 
district; 

(iii)  May  provide  technical  assistance 
in  the  preparation  of  the  ACP;  and 

(iv)  Shall  review  each  of  those  plans 
that  affect  its  area  of  geographic 
responsibility. 

(2)  In  deciding  where  to  locate 
personnel  and  pre-positioned 
equipment,  the  USCG  shall  give  priority 
emphasis  to: 

(i)  The  availabihty  of  facilities  for 
loading  and  unloading  heavy  or  bulky 
equipment  by  barge; 

(ii)  The  proximity  to  an  airport 
capable  of  supporting  large  military 
transport  aircraft; 

(iii)  The  flight  time  to  provide 
response  to  oil  spills  in  all  areas  of  the 
Coast  Guard  district  with  the  potential 
for  marine  casualties; 

(iv)  The  availability  of  trained  local 
personnel  capable  of  responding  in  an 
oil  spill  emergency;  and 

(v)  Areas  where  large  quantities  of 
petroleiun  products  are  transported. 

(h)  The  NPFC  is  responsible  for 
implementing  those  portions  of  Title  I  of 
the  OPA  that  have  been  delegated  to  the 
Secretary  of  the  department  in  wiiich 
the  Coast  Guard  is  operating.  The  NPFC 
is  responsible  for  addressing  funding 
issues  arising  from  discharges  and 
threats  of  discharges  of  oil.  The  NPFC: 

(1)  Issues  Certificates  of  Financial 
Responsibility  to  owners  and  operators 
of  vessels  to  pay  for  costs  and  damages 
that  are  incurred  by  their  vessels  as  a 
result  of  oil  discharges; 

(2)  Provides  funding  for  various 
response  organizations  for  timely 
abatement  and  removal  actions  related 
to  oil  discharges; 

(3)  Provides  equitable  compensation 
to  claimants  who  sustain  costs  and 
damages  from  oil  discharges  when  the 
responsible  party  fails  to  do  so; 

(4)  Recovers  monies  from  persons 
liable  for  costs  and  damages  resulting 

.  from  oil  discharges  to  the  full  extent  of 
liabihty  under  the  law;  and 

(5)  Provides  funds  to  initiate  natural 
resource  damage  assessments. 


JMI 


S30ai50   VltorfcarhMmi  and  safety. 

(a)  Response  actions  imder  the  NCP 
will  comply  with  the  provisions  for 
response  action  worker  safety  and 
health  in  29  CFR  1910.120.  Tlie  NRS 
meets  the  requirements  of  29  CFR 
1910.120  concerning  use  of  an  incident 
command  system. 

(b)  In  a  response  action  taken  by  a 
responsible  party,  the  responsible  party 
must  assure  that  an  occupational  safety 
and  health  program  consistent  with  29 
CFR  1910.120  is  made  available  for  the 
protection  of  workers  at  the  response 
site. 

(c)  In  a  response  taken  imder  the  NCP 
by  a  lead  agency,  an  occupational  safety 
and  health  program  should  be  made 
available  for  the  protection  of  workers  at 
the  response  site,  consistent  with,  and 
to  the  extent  required  by,  29  CFR 
1910.120.  Contracts  relating  to  a 
response  action  under  the  NCP  should 
contain  assurances  that  the  contractor  at 
the  response  site  will  comply  with  this 
program  and  with  any  applicable 
provisions  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C  651 

et  seq.)  (OSH  Act)  and  state  laws  with 
plans  approved  under  section  18  of  the 
OSH  Act. 

(d)  When  a  state,  or  pohtical 
subdivision  of  a  state,  without  an 
OSHA-approved  state  plan  is  the  lead 
agency  for  response,  the  state  or 
political  subdivision  must  comply  with 
standards  in  40  CFR  part  311. 
promulgated  by  EPA  pursuant  to  section 
126(0  of  SARA. 

(e)  Requirements,  standards,  and 
regulations  of  the  OSH  Act  and  of  state 
OSH  laws  not  directly  referenced  in 
paragraphs  (a)  through  (d)  of  this 
section,  must  be  complied  with  where 
applicable.  Federal  OSH  Act 
requirements  include,  among  other 
things,  Construction  Standards  (29  CFR 
part  1926),  General  Industry  Standards 
(29  CFR  part  1910),  and  the  general  duty 
requirement  of  section  5(a)(1)  of  the 
OSH  Act  (29  U.S.C.  654(a)(1)).  No  action 
by  the  lead  agency  with  respect  to 
response  activities  under  the  NCP 
constitutes  an  exercise  of  statutory 
authority  within  the  meaning  of  section 
4(b)(1)  ofthe  OSH  Act.  All 
governmental  agencies  and  private 
employers  are  directly  responsible  for 
the  health  and  safety  of  their  own 
employees. 

§  300.155    Public  Information  and 
community  relations. 

(a)  When  an  incident  occurs^  it  is 
imperative  to  give  the  public  prompt, 
accurate  information  on  the  nature  of 
the  incident  and  the  actions  underway 
to  mitigate  the  damage.  OSCs/RPMs  and 
commimity  relations  personnel  should 


ensure  that  all  appropriate  public  and 
private  interests  are  kept  informed  and 
that  their  concerns  are  considered 
throughout  a  response.  They  should 
coordinate  with  available  pubhc  affairs/ 
community  relations  resoiut:es  to  carry 
out  this  responsibihty  by  estabUshing, 
as  appropriate,  a  Joint  Information 
Center  bringing  together  resources  from 
federal  and  state  agencies  and  the 
responsible  party. 

(d)  An  on-scene  news  office  may  be 
established  to  coordinate  media 
relations  and  to  issue  official  federal 
information  on  an  incident.  Whenever 
possible,  it  will  be  headed  by  a 
representative  of  the  lead  agency.  The 
OSC/RPM  determines  the  location  of  the 
on-scene  news  office,  but  every  effort 
should  be  made  to  locate  it  near  the 
scene  of  the  incident.  If  a  participating 
agency  believes  public  interest  warrants 
the  issuance  of  statements  and  an  on- 
scene  news  offrce  has  not  been 
established,  the  affected  agency  should 
recommend  its  establishment.  All 
federal  news  releases  or  statements  by 
participating  agencies  should  be  cleared 
through  the  OSC/RPM.  Information 
dissemination  relating  to  natural 
resource  damage  assessment  activities 
shall  be  coordinated  through  the  lead 
administrative  trustee.  The  designated 
lead  administrative  trustee  may  assist  - 
the  OSC/RPM  by  disseminating 
information  on  issues  relating  to  damage 
assessment  activities.  Following 
termination  of  removal  activity, 
information  dissemination  on  damage 
assessment  activities  shall  be  through 
the  lead  administrative  trustee. 

(c)  The  community  relations 
requirements  specified  in  §§300.415, 
300.430.  and  300.435  apply  to  removal, 
remedial,  and  enforcement  actions  and 
are  intended  to  promote  active 
communication  between  communities 
affected  by  discharges  or  releases  and 
the  lead  agency  responsible  for  response 
actions.  Community  Relations  Plans 
(CRPs)  are  required  by  EPA  for  certain 
response  actions.  The  OSC/RPM  should 
ensure  coordination  with  such  plans 
which  may  be  Ln  effect  at  the  scene  of 
a  discharge  or  release  or  which  may 
need  to  be  developed  during  follow-up 
activities. 

§300.160    Docun)entation  and  cost 
recovery. 

(a)  For  releases  of  a  hazardous 
substance,  pollutant,  or  contaminant, 
the  following  provisions  apply: 

(1)  During  all  phases  of  response,  the 
lead  agency  shall  complete  and 
maintain  documentation  to  support  all 
actions  taken  under  the  NCP  and  to 
form  the  basis  for  cost  recovery.  In 
general,  documentation  shall  be 


sufficient  to  provide  the  source  and 
circumstances  ofthe  release,  the 
identity  of  responsible  parties,  the 
response  action  taken,  accurate 
accounting  of  federal,  state,  or  private 
party  costs  incuirred  for  response 
actions,  and  impacts  and  potential 
impacts  to  the  pubUc  health  and  welfare 
and  the  envirtHunent.  Where  apphcable, 
documentation  shall  state  when  the 
NRC  received  notification  of  a  release  of 
a  reportable  quantity. 

(2)  The  information  and  reports 
obtained  by  the  lead  agency  for  Fund- 
financed  response  actions  shall,  as 
appropriate,  be  transmitted  to  the  chair 
of  the  RRT.  Copies  can  then  be 
forwarded  to  the  NRT,  members  of  the 
RRT,  and  others  as  appropriate. 

(3)  The  lead  agency  shall  make 
available  to  the  trustees  of  affected 
natural  resources  information  and 
dociunentation  that  can  assist  the 
trustees  in  the  determination  of  actual 
or  potential  natural  resource  injuries. 

(d)  For  discharges  of  oil, 
documentation  and  cost  recovery 
provisions  are  described  in  §  300.315. 

(c)  Response  actions  undertaken  by 
the  participating  agencies  shall  be 
carried  out  under  existing  programs  and 
authorities  when  available.  Federal 
agencies  are  to  make  resources 
available,  expend  funds,  or  participate 
in  response  to  discharges  and  releases 
under  their  existing  authority. 
Interagency  agreements  may  be  signed 
when  necessary  to  ensure  that  the 
federal  resources  will  be  available  for  a 
timely  response  to  a  discharge  or 
release.  The  ultimate  decision  as  to  the  - 
appropriateness  of  expending  funds 
rests  with  the  agency  that  is  held 
accountable  for  such  expenditures. 
Further  funding  provisions  for 
discharges  of  oil  are  described  in 

§  300.335. 

(d)  The  Administrator  of  EPA  and  the 
Administrator  ofthe  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  shall  assure  that  the  costs  of 
health  assessment  or  health  effect 
studies  conducted  under  the  authority 
of  CERCLA  section  104(i)  are 
documented  in  accordance  with 
standard  EPA  procedures  for  cost 
recovery.  Documentation  shall  include 
information  on  the  nature  ofthe 
hazardous  substances  addressed  by  the 
research,  information  concerning  the 
locations  where  these  substances  have 
been  found,  and  any  available 
information  on  response  actions  taken 
concerning  these  substances  at  the 
location. 

§300.165    OSC  reports. 

(a)  As  requested  by  the  NRT  or  RRT, 
the  OSC/RPM  shall  submit  to  the  NRT 


or  RRT  a  complete  report  on  the 
removal  operation  and  the  actions 
taken.  The  RRT  shall  review  the  OSC 
report  and  send  to  the  NRT  a  copy  of  the 
OSC  report  with  its  comments  or 
recommendations  within  30  days  after 
the  RRT  has  received  the  OSC  repOTt. 
(b)  The  OSC  report  shall  recora  the 
situation  as  it  developed,  the  actions 
taken,  the  reso\ux»s  committed,  and  the 
problems  encountered. 

§300.170    Federal  agency  participation. 
Federal  agencies  listed  in  §  300.175 
have  duties  estabUshed  by  statute, 
executive  order,  or  Presidential 
directive  which  may  apply  to  federal 
response  actions  following,  or  in 
prevention  of,  the  discharge  of  oil  or 
release  of  a  hazardous  substance, 
pollutant,  or  contaminant.  Some  of 
these  agencies  also  have  duties  relating 
to  the  restoration,  rehabiUtation, 
replacement,  or  acquisition  of 
equivalent  natural  resources  injured  or 
lost  as  a  result  of  such  discharge  or 
release  as  described  in  subpart  G  of  this 
part.  The  NRT,  RRT.  and  Area 
Committee  organizational  structure,  and 
the  NCP.  RCPs  and  ACPs,  described  in 
§  300.210.  provide  for  agencies  to 
coordinate  with  each  other  in  carrying 
out  these  duties. 

(a)  Federal  agencies  may  be  called 
upon  by  an  OSC/RPM  during  response 
planning  and  implementation  to 
provide  assistance  in  their  respective 
areas  of  expertise,  as  described  in 

§  300.175.  consistent  with  the  agencies' 
capabilities  and  authorities. 

(b)  In  addition  to  their  general 
responsibilities,  federal  agencies  should: 

(1)  Make  necessary  information 
available  to  the  Secretary  ofthe  NRT, 
RRTs,  Area  Committees,  and  OSCs/ 
RPMs. 

(2)  Provide  representatives  to  the  NRT 
and  RRTs  and  otherwise  assist  RRTs 
and  OSCs,  as  necessary,  in  formulating 
RCPs  and  ACPs. 

(3)  Inform  the  NRT,  RRTs.  and  Area 
Committees,  consistent  with  national 
security  considerations,  of  changes  in 
the  availability  of  resources  that  would 
affect  the  operations  implemented 
under  the  NCP. 

(c)  All  federal  agencies  are 
responsible  for  reporting  releases  of 
hazardous  substances  from  facilities  or 
vessels  under  their  jurisdiction  or 
control  in  accordance  with  section  103 
of  CERCLA. 

(d)  All  federal  agencies  are 
encouraged  to  report  releases  of 
pollutants  or  contaminants  and  must 
report  discharges  of  oil.  as  required  in 
40  CFR  part  110,  from  facilities  or 
vessels  under  their  jurisdiction  or 
control  to  the  NRC. 


§30ai75    Faderal  agancies:  additional 
responsibiUties  and  assistance. 

(a)  During  preparedness  planning  or 
in  an  actual  response,  various  federal 
agencies  may  be  called  upon  to  provide 
assistance  in  their  respective  areas  of 
expertise,  as  indicated  in  paragraph  (b) 
of  this  section,  consistent  with  agency 
legal  authorities  and  capabihties. 

(b)  The  federal  agenoes  include: 

(1)  USCG.  as  provided  in  14  U.S.C  1- 
3.  is  an  agency  in  DOT, except  when 
operating  as  an  agency  in  the  United 
States  Navy  (USN)  in  time  of  war.  The 
USCG  provides  the  NRT  vice  chair,  co- 
chairs  for  the  standing  RRTs,  and    - 
predesignated  OSCs  for  the  coastal  zone, 
as  described  in  §  300.120(a)(1).  The 
USCG  maintains  continuously  marmed 
facilities  which  can  be  used  for 
command,  control,  and  surveillance  of 
oil  discharges  and  hazardous  substance 
releases  occurring  in  the  coastal  zone. 
The  USCG  also  offers  expertise  in 
domestic  and  international  fields  of  port 
safety  and  security,  maritime  law 
enforcement,  ship  navigation  and 
construction,  and  the  maiming, 
operation,  and  safety  of  vessels  and 
marine  faciUties.  The  USCG  may  enter 
into  a  contract  or  cooperative  agreement 
with  the  appropriate  state  in  order  to 
implement  a  response  action. 

(2)  EPA  chairs  the  NRT  and  co-chairs, 
with  the  USCG.  the  standing  RRTs; 
provides  predesignated  OSCs  for  all 
inland  areas  for  which  an  ACP  is 
required  under  CWA  section  311(j)  and 
for  discharges  and  releases  occurring  in 
the  inland  zone  and  RPMs  for  remedial 
actions  except  as  otherwise  provided; 
and  generally  provides  the  SSC  for 
responses  in  the  inland  zone.  EPA 
provides  expertise  on  human  health  and 
ecological  effects  of  oil  discharges  or 
releases  of  hazardous  substances, 
pollutants,  or  contaminants;  ecological 
and  human  health  risk  assessment 
methods;  and  environmental  pollution 
control  techniques.  Access  to  EPA's 
scientific  expertise  can  be  facihtated 
through  the  EPA  representative  to  the 
Research  and  Development  Committe« 
ofthe  National  Response  Team;  the  EPA 
Office  of  Research  and  Development's 
Superfund  Technical  Liaisons  or 
Regional  Scientists  located  in  EPA 
Regional  offices;  or  through  EPA's 
Office  of  Science  Plaiming  and 
Regulatory  Evaluation.  EPA  also 
provides  legal  expertise  on  the 
interpretation  of  CERCLA  and  other 
environmental  statutes.  EPA  may  enter 
into  a  contract  or  cooperative  agreement 
with  the  appropriate  state  in  order  to 
implement  a  response  action. 

(3)  FEMA  provides  guidance,  poficy 
and  program  advice,  and  technical 
assistance  in  hazardous  materials. 
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chemical,  and  radiological  emergency 
preparedness  activities  (including 
planning,  training,  and  exercising). 
FEMA's  primary  point  of  contact  for 
administering  financial  and  technical 
assistance  to  state  and  local 
governments  to  support  their  efforts  to 
develop  and  maintain  an  effective 
emergency  management  and  response 
capabiUty  is  the  Preparedness,  Training, 
and  Exercises  Directorate. 

(4)  DOD  has  responsibiUty  to  take  all 
action  necessary  with  respect  to  releases 
where  either  the  release  is  on,  or  the 
sole  source  of  the  release  is  from,  any 
facility  or  vessel  under  the  jurisdiction, 
custody,  or  control  of  DOD.  In  addition 
to  those  capabihties  provided  by 
SUPSALV,  DOD  may  also,  consistent 
vnth  its  operational  requirements  and 
upon  request  of  the  OSC,  provide 
locally  deployed  USN  oil  spill 
equipment  and  provide  assistance  to 
other  federal  agencies  on  request.  The 
following  two  branches  of  DOD  have 
particularly  relevant  expertise: 

(i)  The  United  States  Army  Corps  of 
Engineers  has  specialized  equipment 
and  personnel  for  maintaining 
navigation  channels,  for  removing 
navigation  obstructions,  for 
accomplishing  structural  repairs,  and 
for  performing  maintenance  to 
hydropower  electric  generating 
equipment.  The  Corps  can  also  provide 
design  services,  perform  construction, 
and  provide  contract  writing  and 
contract  administrative  services  for 
other  federal  agencies. 

(ii)  The  U.S.  Navy  Supervisor  of 
Salvage  (SUPSALV)  is  the  branch  of 
ser\'ice  within  DOD  most 
knowledgeable  and  experienced  in  ship 
salvage,  shipboard  damage  control,  and 
diving.  The  USN  has  an  extensive  array 
of  specialized  equipment  and  personnel 
available  for  use  in  these  areas  as  well 
as  specialized  containment,  collection, 
and  removal  equipment  specifically 
designed  for  salvage-related  and  open- 
sea  pollution  incidents. 

(5)  DOE  generally  provides  designated 
OSCs/RPMs  that  are  responsible  for 
taking  all  response  actions  with  respect 
to  releases  where  either  the  release  is 
on,  or  the  sole  source  of  the  release  is 
from,  any  facility  or  vessel  under  its 
jurisdiction,  custody,  or  control, 
including  vessels  bareboat-chartered 
and  op>erated.  In  addition,  under  the 
FRERP,  DOE  provides  advice  and 
assistance  to  other  OSCs/RPMs  for 
emergency  actions  essential  for  the 
control  of  immediate  radiological 
hazards.  Incidents  that  qualify  for  DOE 
radiological  advice  and  assistance  are 
those  believed  to  involve  source,  by- 
product, or  special  nuclear  material  or 
other  ionizing  radiation  sources, 


including  radiiun,  and  other  naturally 
occurring  radionuclides,  as  well  as 
particle  accelerators.  Assistance  is 
available  through  direct  contact  with  the 
appropriate  DOE  Radiological 
Assistance  Program  Regional  Office. 

(6)  The  Department  of  Agriculture 
(USDA)  has  scientific  and  technical 
capabihty  to  measure,  evaluate,  and 
monitor,  either  on  the  groimd  or  by  use 
of  aircraft,  situations  where  natural 
resources  including  soil,  water,  wrildlife, 
and  vegetation  have  been  impacted  by 
fire,  insects  and  diseases,  floods, 
hazardous  substances,  and  other  natural 
or  man-caused  emergencies.  The  USDA 
may  be  contacted  through  Forest  Service 
emergency  staff  officers  who  are  the 
designated  members  of  the  RRT. 
Agencies  within  USDA  have  relevant 
capabilities  and  expertise  as  follows: 

(i)  The  Forest  Service  has 
responsibility  for  protection  and 
management  of  national  forests  and 
national  grasslands.  The  Forest  Service 
has  personnel,  laboratory,  and  field 
capability  to  measure,  evaluate, 
monitor,  and  control  as  needed,  releases 
of  pesticides  and  other  hazardous 
substances  on  lands  under  its 
jurisdiction. 

(ii)  The  Agriculture  Research  Service 
(ARS)  administers  an  applied  and 
developmental  research  program  in 
animal  and  plant  protection  and 
production;  the  use  and  improvement  of 
soil,  water,  and  air;  the  processing, 
storage,  and  distribution  of  farm 
products;  and  human  nutrition.  The 
ARS  has  the  capabilities  to  provide 
regulation  of,  and  evaluation  and 
training  for.  employees  exposed  to 
biological,  chemical,  radiological,  and 
industrial  hazards.  In  emergency 
situations,  the  ARS  can  identify, 
control,  and  abate  pollution  in  the  areas 
of  air,  soil,  wastes,  pesticides,  radiation, 
and  toxic  substances  for  ARS  facilities. 

(iii)  The  Soil  Conservation  Service 
(SCS)  has  personnel  in  nearly  every 
county  in  the  nation  who  are 
knowledgeable  in  soil,  agronomy, 
engineering,  and  biology.  These 
personnel  can  help  to  predict  the  effects 
of  pollutants  on  soil  and  their 
movements  over  and  through  soils. 
Technical  specialists  can  assist  in 
identifying  potential  hazardous  waste 
sites  and  provide  review  and  advice  on 
plans  for  remedial  measures. 

(iv)  The  Animal  and  Plant  Health 
Inspection  Ser\'ice  (APHIS)  can  respond 
in  an  emergency  to  regulate  movement 
of  diseased  or  infected  organisms  to 
prevent  the  spread  and  contamination  of 
nonaffected  areas. 

(v)  The  Food  Safety  and  Inspection 
Service  (FSIS)  has  responsibility  to 
prevent  meat  and  poultry  products 


contaminated  with  harmful  substances 
bom  entering  human  food  channels.  In 
emergencies,  the  FSIS  works  with  other 
federal  and  state  agencies  to  establish 
acceptability  for  slaughter  of  exposed  or 
potentially  exposed  animals  and  their 
products.  In  addition  they  are  charged 
with  managing  the  Federal  Radiological 
Emergency  Response  Program  for  the 
USDA. 

(7)  DOC.  through  NOAA,  provides 
scientific  support  for  response  and 
contingency  plarming  in  coastal  and 
marine  areas,  including  assessments  of 
the  hazards  that  may  be  involved, 
predictions  of  movement  and  dispersion 
of  oil  and  hazardous  substances  through 
trajectory  modeling,  and  information  on 
the  sensitivity  of  coastal  environments 
to  oil  and  hazardous  substances  and 
associated  clean-up  and  mitigation 
methods;  provides  expertise  on  living 
marine  resources  and  their  habitats, 
including  endangered  species,  marine 
mammals  and  National  Marine 
Sanctuary  ecosystems;  provides 
information  on  actual  and  predicted 
meteorological,  hydrological,  ice,  emd 
oceanographic  conditions  for  marine, 
coastal,  and  inland  waters,  and  tide  and 
circulation  data  for  coastal  and 
territorial  waters  and  for  the  Great 
Lakes. 

(8)  HHS  assists  with  the  assessment, 
preservation,  and  protection  of  human 
health  and  helps  ensure  the  availability 
of  essential  human  services.  HHS 
provides  technical  and  nontechnical 
assistance  in  the  form  of  advice, 
guidance,  and  resources  to  other  federal 
agencies  as  well  as  state  and  local 
governments. 

(i)  The  principal  HHS  response  comes 
from  the  U.S.  Public  Health  Service  and 
is  coordinated  from  the  Office  of  the 
Assistant  Secretary  for  Health,  and 
various  Public  Health  Service  regional 
offices.  Within  the  PubUc  Health 
Service,  the  primary  response  to  a 
hazardous  materials  emergency  comes 
from  Agency  for  Toxic  Substances  and. 
Disease  Registry  (ATSDR)  and  the 
Centers  for  Disease  Control  (CDC).  Both 
ATSDR  and  CDC  have  a  24-hour 
emergency  response  capability  wherein 
scientific  and  technical  personnel  are 
available  to  provide  technical  assistance 
to  the  lead  federal  agency  and  state  and 
local  response  agencies  on  human 
health  threat  assessment  and  analysis, 
and  exposure  prevention  and 
mitigation.  Such  assistance  is  used  for 
situations  requiring  evacuation  of 
affected  areas,  human  exposure  to 
hazardous  materials,  and  technical 
advice  on  mitigation  and  prevention. 
CDC  takes  the  lead  during  petroleum 
releases  regulated  under  the  CWA  and 
OPA  while  ATSDR  takes  the  lead  during 


chemical  releases  under  CERCLA.  Both 
agencies  are  mutually  supportive. 

(ii)  Other  Public  Health  Service 
agencies  involved  in  support  during 
hazaj-dous  materials  incidents  either 
directly  or  through  ATSDR/CDC  include 
the  Food  and  Drug  Administration,  the 
Health  Resources  and  Services 
Administration,  the  Indian  Health 
Service,  and  the  National  Institutes  of 
Health. 

(iii)  Statutory  authority  for  HHS/ 
National  Institutes  for  Environmental 
Health  Sciences  (NIEHS)  involvement  in 
hazardous  materials  accident  prevention 
is  non-regulatory  in  nature  and  focused 
on  two  primary  areas  for  preventing 
community  and  worker  exposure  to 
hazardous  materials  releases:  Worker 
safety  training  and  basic  research 
activities.  Under  section  126  of  SARA, 
NlEHS  is  given  statutory  authority  for 
support!  iig  development  of  curricula 
and  model  training  programs  for  waste 
workers  and  chemical  emergency 
"  responders. 

Under  section  1 18(b)  of  the  Hazardous 
Materials  Transportation  and  Uniform 
Safety  Act  (HMTUSA)  (49  U.S.C.  1802 
et  seq.),  NIEHS  also  administers  the 
Hazmat  Employee  Training  Program  to 
prepare  cinricula  and  training  for 
hazardous  materials  transportation 
workers.  In  the  basic  research  arena, 
NIEHS  is  authorized  under  section  311 
of  SARA  to  conduct  a  hazardous 
substance  basic  research  and  training 
program  to  evaluate  toxic  effects  and 
assess  hiunan  health  risks  from 
accidental  releases  of  hazardous 
materials.  Under  Title  IX.  section  901(h) 
of  the  Clean  Air  Act  Amendments. 
NIEHS  also  is  authorized  to  conduct 
basic  research  on  air  pollutants,  as  well 
as  train  physicians  in  environmental 
health.  Federal  research  and  training  in 
hazardous  materials  release  prevention 
represents  an  important  non-regulatory 
activity  and  supplements  ongoing 
private  sector  programs. 

(9)  DOI  may  be  contacted  through 
Regional  Environmental  Officers 
(REOs),  who  are  the  designated 
members  of  RRTs.  Department  land 
managers  have  jurisdiction  over  the 
national  park  system,  national  wildlife 
refuges  and  fish  hatcheries,  the  public 
lands,  and  certain  water  projects  in 
western  states.  In  addition,  bureaus  and 
offices  have  relevant  expertise  as 
follows: 

(i)  United  States  Fish  and  Wildlife 
Service  (USFWS)  and  other  Bureaus: 
Anadromous  and  certain  other  fishes 
and  wildlife,  including  endangered  and 
threatened  species,  migratory  birds,  and 
certain  marine  mammals;  waters  and 
wetlands;  and  effects  on  natural 
resources. 


(ii)  The  National  Biological  Survey 
performs  research  in  support  of 
biological  resource  management; 
inventories;  monitors,  and  reports  on 
the  status  and  trends  in  the  Nation's 
biotic  resotirces;  and  transfers  the 
information  gained  in  research  and 
monitoring  to  resource  managers  and 
others  concerned  with  the  care,  use,  and 
conservation  of  the  Nation's  natural 
resources.  The  National  Biological 
Survey  has  laboratory/research 
facilities. 

(iii)  Geological  Survey:  Geology, 
hydrology  (ground  water  and  surfac'e 
water),  and  natural  hazards. 

(iv)  Bureau  of  Land  Management: 
Minerals,  soils,  vegetation.  v«ldlife. 
habitat,  archaeology,  and  wilderness; 
and  hazardous  materials. 

(v)  Minerals  Management  Service: 
Oversight  of  offshore  oil  and  gas 
exploration  and  production  facilities 
and  associated  pipelines  and  pipeline 
facilities  under  the  Outer  Continental 
Shelf  Lands  Act  and  the  CWA;  oil  spill 
response  technology  research;  and 
establishing  oil  discharge  contingency 
planning  requirements  for  offshore 
facilities. 

(vi)  Bureau  of  Mines:  Analysis  and 
identification  of  inorganic  hazardous 
substances  and  technical  expertise  in 
.metals  and  metallurgy  relevant  to  site 
cleanup. 

(vii)  Office  of  Surface  Mining:  Coal 
mine  wastes  and  land  reclamation. 

(viii)  National  Park  Service:  General 
biological,  natural,  and  cultural  resource 
managers  to  evaluate,  measure,  monitor, 
and  contain  threats  to  park  system  lands 
and  resources;  archaeological  and 
historical  expertise  in  protection, 
preservation,  evaluation,  impact 
mitigation,  and  restoration  of  cultural 
resources;  emergency  personnel. 

(ix)  Bureau  of  Reclamation:  Operation 
and  maintenance  of  water  projects  in 
the  West;  engineering  and  hydrology; 
and  reservoirs. 

(x)  Bureau  of  Indian  Affairs: 
Coordination  of  activities  affecting 
Indian  lands;  assistance  in  identifying 
Indian  tribal  government  officials. 

(xi)  Office  of  Territorial  Affairs: 
Assistance  in  implementing  the  NCP  in 
American  Samoa,  Guam,  the  Pacific 
Island  Governments,  the  Northern 
Mariana  Islands,  and  the  Virgin  Islands. 

(10)  The  Department  of  Justice  (DOJ) 
can  provide  expert  advice  on 
comphcated  legal  questions  arising  from 
discharges  or  releases,  and  federal 
agency  responses.  In  addition,  the  DOJ 
represents  the  federal  government, 
including  its  agencies,  in  litigation 
relating  to  such  discharges  or  releases. 
Other  legal  issues  or  questions  shall  be 
directed  to  the  federal  agency  counsel 


for  the  agency  providing  the  OSC/RPM 
for  the  response. 

(1 1)  The  Department  of  Labor  (DOL), 
through  OSHA  and  the  states  op)erating 
plans  approved  imder  section  18  of  the 
OSH  Act.  has  authority  to  conduct 
safety  and  health  inspections  of 
hazardous  waste  sites  to  assure  that 
employees  are  being  protected  and  to 
determine  if  the  site  is  in  compliance 
with: 

(i)  Safety  and  health  standards  and 
regulations  promulgated  by  OSHA  (or 
the  states)  in  accordance  with  section 
126  of  SARA  and  all  other  applicable 
standards;  and 

(ii)  Regulations  promulgated  under 
the  OSH  Act  and  its  general  duty  clause. 
OSHA  inspections  may  be  self- 
generated,  consistent  with  its  program 
operations  and  objectives,  or  may  be 
conducted  in  response  to  requests  fnjin 
EPA  or  another  lead  agency,  or  in 
response  to  accidents  or  employee 
complaints.  OSHA  may  also  conduct 
inspections  at  hazardous  waste  sites  in 
those  states  with  approved  plans  that 
choose  not  to  exercise  their  jurisdiction 
to  inspect  such  sites.  On  request,  OSHA 
will  provide  advice  and  consultation  to 
EPA  and  other  NRT/RRT  agencies  as 
well  as  to  the  OSC/RPM  regarding 
hazards  to  persons  engaged  in  response 
activities.  OSHA  may  also  take  any 
other  action  necessary  to  assure  that 
employees  are  properly  protected  at 
such  response  activifiM.  Any  questions 
about  occupational  safety  and  health  at 
these  sites  may  be  referred  to  the  OSHA 
Regional  Office. 

(12)  DOT  provides  response  expertise 
pertaining  to  transportation  of  oil  or 
hazardous  substances  by  all  modes  of 
transportation.  Through  the  Research 
and  Special  Programs  Administration 
(RSPA),  DOT  offers  expertise  in  the 
requirements  for  packaging,  handling, 
and  transporting  regulated  hazardous 
materials.  DOT,  through  RSPA, 
establishes  oil  discharge  contingency 
planning  rpquiremcnts  for  pipelines, 
transport  by  rail  and  containers  or  bulk 
transport  of  oil. 

(13)  The  Department  of  State  (DC3S) 
will  lead  in  the  development  of 
international  joint  contingency  plans.  It 
will  also  help  to  coordinate  an 
international  response  when  discharg»«s 
or  releases  cross  international 
boundaries  or  involve  foreign  flag 
vessels.  Additionally.  DOS  will 
coordinate  requests  for  assistance  from 
foreign  governments  and  U.S.  proposals 
for  conducting  research  at  incidents  that 
ix:cur  in  waters  of  other  countries. 

(14)  The  Nuclear  Regulatory 
Commission  will  respond,  as 
appropriate,  to  releases  of  radioactive 
materials  by  its  licensees,  in  accordanc  e 
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with  the  NRC  Incident  Response  Plan 
(NUREG-0728)  to  monitor  the  actions  of 
those  licensees  and  assure  that  the 
public  health  and  environment  are 
protected  and  adequate  recovery 
operations  are  instituted.  The  Nuclear 
Regulatory  Commission  wrill  keep  EPA 
informed  of  any  significant  actual  or 
potential  releases  in  accordance  with 
procedural  agreements.  In  addition,  the 
Nuclear  Regulatory  Commission  will 
provide  advice  to  the  OSC/RPM  when 
assistance  is  required  in  identifying  the 
source  and  character  of  other  hazardous 
substance  releases  where  the  Nuclear 
Regulatory  Commission  has  licensing 
authority  for  activities  utilizing 
radioactive  materials. 

(15)  The  General  Services 
Administration  (GSA)  provides  logistic 
and  telecommunications  support  to 
federal  agencies.  During  an  emergency 
situation,  GSA  quickly  responds  to  aid 
state  and  local  governments  as  directed 
by  other  federal  agencies.  The  type  of 
support  provided  might  include  leasing 
and  furnishing  office  space,  setting  up 
telecommunications  and  transportation 
services,  and  advisory  assistance. 

§  300.1 80    State  and  local  participation  in 
response. 

(a)  Each  state  governor  is  requested  to 
designate  one  state  office/representative 
to  represent  the  state  on  the  appropriate 
RRT.  The  state's  office/representative 
may  participate  fully  in  all  activities  of 
the  appropriate  RRT.  Each  state 
governor  is  also  requested  to  designate 
a  lead  state  agency  that  will  direct  state- 
lead  response  operations.  This  agency  is 
responsible  for  designating  the  lead 
state  response  official  for  federal  and/or 
state-lead  response  actions,  and 
coordinating/communicating  with  any 
other  state  agencies,  as  appropriate. 
Local  governments  are  invited  to 
participate  in  activities  on  the 
appropriate  RRT  as  may  be  provided  by 
state  law  or  arranged  by  the  state's 
representative.  Indian  tribes  wishing  to 
participate  should  assign  one  person  or 
office  to  represent  the  tribal  government 
on  the  appropriate  RRT. 

(b)  Appropriate  local  and  state 
officials  (including  Indian  tribes)  will 
participate  as  part  of  the  response 
structure  as  provided  in  the  ACP. 

(c)  In  addition  to  meeting  the 
requirements  for  local  emergency  plans 
under  SARA  section  303,  state  and  local 
government  agencies  are  encouraged  to 
include  contingency  planning  for 
responses,  consistent  with  the  NCP, 
RCP,  and  ACP  in  all  emergency  and 
disaster  planning. 

(d)  For  facilities  not  addressed  under 
CERCLA  or  the  CWA,  states  are 
encouraged  to  undertake  response 


actions  themselves  or  to  use  their 
authorities  to  compel  potentially 
responsible  parties  to  undertake 
response  actions. 

(e)  States  are  encouraged  to  enter  into 
cooperative  agreements  pursuant  to 
sections  104  (c)(3)  and  (d)  of  CERCLA  to 
enable  them  to  undertake  actions 
authorized  imder  subpart  E  of  the  NCP. 
Requirements  for  entering  into  these 
agreements  are  included  in  subpart  F  of 
the  NCP.  A  state  agency  that  acts 
pursuant  to  such  agreements  is  referred 
to  as  the  lead  agency.  In  the  event  there 
is  no  cooperative  agreement,  the  lead 
agency  can  be  designated  in  a  SMOA  or 
other  agreement. 

(f)  Because  state  and  local  public 
safety  organizations  would  normally  be 
the  first  government  representatives  at 
the  scene  of  a  discharge  or  release,  they 
are  expected  to  initiate  public  safety 
measures  that  are  necessary  to  protect 
public  health  and  welfare  and  Uiat  are 
consistent  with  containment  and 
cleanup  requirements  in  the  NCP,  and 
are  responsible  for  directing  evacuations 
pursuant  to  existing  state  or  local 
procedures. 

§300.185    Nongovernmental  participation. 

(a)  Industry  groups,  academic 
organizations,  and  others  are 
encouraged  to  commit  resources  for 
response  operations.  Specific 
commitments  should  be  listed  in  the 
RCP  and  ACP.  Those  entities  required  to 
develop  tank  vessel  and  facility 
response  plans  under  CWA  section 
311(j)  must  be  able  to  respond  to  a  worst 
case  discharge  to  the  ma.ximum  extent 
practicable,  and  shall  commit  sufficient 
resources  to  implement  other  aspects  of 
those  plans  in  accordance  with  the 
requirements  of  30  CFR  part  254,  33 
CFR  parts  150, 154,  and  155;  40  CFR 
part  112;  and  49  CFR  parts  171  and  194. 

(b)  The  technical  and  scientific 
information  generated  by  the  local 
community,  along  with  information 
fi-om  federal,  state,  and  local 
governments,  should  be  used  to  assist 
the  OSC/RPM  in  devising  response 
strategies  where  effective  standard 
techniques  are  unavailable.  Such 
information  and  strategies  will  be 
incorporated  into  the  ACP,  as 
appropriate.  The  SSC  may  act  as  liaison 
between  the  OSC/RPM  and  such 
interested  organizations. 

(c)  ACPs  shall  establish  procedures  to 
allow  for  well  organized,  worthwhile, 
and  safe  use  of  volunteers,  including 
compliance  with  §  300.150  regarding 
worker  health  and  safety.  ACPs  should 
provide  for  the  direction  of  volunteers 
by  the  OSC/RPM  or  by  other  federal, 
state,  or  local  officials  knowledgeable  in 
contingency  operations  and  capable  of 


providing  leadership.  ACPs  also  should 
identify  specific  areas  in  which 
volunteers  can  be  used,  such  as  beach 
surveillance,  logistical  support,  and  bird 
and  wildlife  treatment.  Unless 
specifically  requested  by  the  OSC/RPM, 
volunteers  generally  should  not  be  used 
for  physical  removal  or  remedial 
activities.  If,  in  the  judgment  of  the 
OSC/RPM,  dangerous  conditions  exist, 
volunteers  shall  be  restricted  from  on- 
scene  operations. 

(d)  Nongovernmental  participation 
must  be  in  compliance  with  the 
requirements  of  subpart  H  of  this  part  if 
any  recovery  of  costs  will  be  sought. 

Subpart  C — Planning  and 
Preparedness 

§  300.200    General. 

This  subpart  summarizes  emergency 
preparedness  activities  relating  to 
discharges  of  oil  and  releases  of 
hazardous  substances,  pollutants,  or 
contaminants;  describes  the  three  levels 
of  contingency  planning  under  the 
national  response  system;  and  cross- 
references  state  and  local  emergency 
preparedness  activities  under  SARA 
Title  III,  also  known  as  the  "Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986"  but  referred  to 
herein  as  "Title  III."  Regulations 
implementing  Title  III  are  codified  at  40 
CFR  Subchapter  J. 

§300.205    Planning  and  coordination 
structure. 

(a)  National.  As  described  in 

§  300.110,  the  NRT  is  responsible  for 
national  planning  and  coordination. 

(b)  Regional.  As  described  in 
§300.115,  the  RRTs  are  responsible  for 
regional  planning  and  coordination. 

(c)  Area.  As  required  by  section  311(j) 
of  the  CWA,  under  the  direction  of  the 
federal  OSC  for  its  area.  Area 
Committees  comprising  qualified 
personnel  of  federal,  state,  and  local 
agencies  shall  be  responsible  for: 

(1)  Preparing  an  ACP  for  their  areas 
(as  described  in  §  300.210(c)); 

(2)  Working  with  appropriate  federal, 
state,  and  local  officials  to  enhance  the 
contingency  planning  of  those  officials 
and  to  assure  pre-planning  of  joint 
response  efforts,  including  appropriate 
procedures  for  mechanical  recovery, 
dispersal,  shoreline  cleanup,  protection 
of  sensitive  environmental  areas,  and 
protection,  rescue,  and  rehabilitation  of 
fisheries  and  wildlife;  and 

(3)  Working  with  appropriate  federal, 
state,  and  local  officials  to  expedite 
decisions  for  the  use  of  dispersants  and 
other  mitigating  substances  and  devices 

(d)  State.  As  provided  by  sections  301 
and  303  of  Title  III,  the  SERC  of  each 


state,  appointed  by  the  Governor,  is  to 
desi^ate  emergency  planning  districts, 
appoint  Local  Emergency  Planning 
Committees  (LEPCs),  supervise  and 
coordinate  their  activities,  and  review 
local  emergency  response  plans,  which 
are  described  in  §  300.215.  The  SERC 
also  is  to  establish  procedures  for 
receiving  and  processing  requests  from 
the  public  for  information  generated  by 
Title  III  reporting  requirements  and  to 
designate  an  official  to  serve  as 
coordinator  for  information. 

(e)  Local.  As  provided  by  sections  301 
and  303  of  Title  III,  emergency  planning 
districts  are  designated  by  the  SERC  in 
order  to  facilitate  the  preparation  and 


implementation  of  emergency  plans. 
Each  LEPC  is  to  prepare  a  local 
emergency  response  plan  for  the 
emergency  planning  district  and 
establish  procedures  for  receiving  and 
processing  requests  from  the  public  for 
information  generated  by  Title  III 
reporting  requirements.  The  LEPC  is  to 
appoint  a  chair  and  establish  rules  for 
tbe  LEPC.  The  LEPC  is  to  designate  an 
official  to  serve  as  coordinator  for 
information  and  designate  in  its  plan  a 
community  emergency  coordinator. 

(f)  As  required  by  section  311(j)(5)  of 
the  CWA,  a  tank  vessel,  as  defined 
under  section  2101  of  title  46,  U.S. 
Code,  an  offshore  facilitv,  and  an 


onshore  facifity  that,  because  of  its 
location,  could  reasonably  be  expected 
to  cause  substantial  harm  to  the 
environment  by  discharging  into  or  on 
the  navigable  waters,  adjoining 
shorelines,  or  exclusive  economic  zone 
must  prepare  and  submit  a  plan  for 
responding,  to  the  maximum  extent 
practicable,  to  a  worst  case  discharge, 
and  to  a  substantial  threat  of  such  a 
discharge,  of  oil  or  a  hazardous 
substance. 

(g)  The  relationship  of  these  plans  is 
described  in  Figure  4. 
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§  300.21 0    Federal  contingency  plans. 

There  are  three  levels  of  contingency 
plans  under  the  national  response 
system:  The  National  Contingency  Plan, 
RCPs,  and  ACPs.  These  plans  are 
available  for  inspection  at  EPA  regional 
offices  or  USCG  district  offices. 
Addresses  and  telephone  numbers  for 
these  offices  may  be  found  in  the  United 
States  Government  Manual,  issued 
annually,  or  in  local  telephone 
directories. 

(a)  The  National  Contingency  Plan. 
The  purpose  and  objectives,  authority, 
and  scope  of  the  NCP  are  described  in 
§§300.1  through  300.3. 

(b)  Regional  Contingency  Plans.  The 
RRTs,  working  with  the  states,  shall 
develop  federal  RCPs  for  each  standard 
federal  region,  Alaska,  Oceania  in  the 
Pacific,  and  the  Caribbean  to  coordinate 
timely,  effective  response  by  various 
federal  agencies  and  other  organizations 
to  discharges  of  oil  or  releases  of 
hazardous  substances,  pollutants,  or 
contaminants.  RCPs  shall,  as 
appropriate,  include  information  on  all 
useful  facilities  and  resources  in  the 
region,  from  government,  commercial, 
academic,  and  other  sources.  To  the 
greatest  extent  possible,  RCPs  shall 
follow  the  format  of  the  NCP  and  be 
coordinated  with  state  emergency 
response  plans,  ACPs.  which  are 
described  in  §  300. 2 10(c),  and  Title  III 
local  emergency  response  plans,  which 
are  described  in  §  300.215.  Such 
coordination  should  be  accomplished 
by  working  with  the  SERCs  in  the  region 
covered  by  the  RCP.  RCPs  shall  contain 
lines  of  demarcation  between  the  inland 
and  coastal  zones,  as  mutually  agreed 
upon  by  USCG  and  EPA. 

(c)  Area  Contingency  Plans.  (1)  Under 
the  direction  of  an  OSC.and  subject  to 
approval  by  the  lead  agency,  each  Area 
Committee,  in  consultation  with  the 
appropriate  RRTs.  Coast  Guard  DRGs, 
the  NSFCC,  SSCs,  LEPCs,  and  SERCs, 
shall  develop  an  ACP  for  its  designated 
area.  This  plan,  when  implemented  in 
conjunction  with  other  provisions  of  the 
NCP,  shall  be  adequate  to  remove  a 
worst  case  discharge  under  §  300.324, 
and  to  mitigate  or  prevent  a  substantial 
threat  of  such  a  discharge,  from  a  vessel, 
offshore  facihty,  or  onshore  facility 
operating  in  or  near  the  area. 

(2)  The  areas  of  responsibility  may  , 
include  several  Title  III  local  planning 
<iistricts,  or  parts  of  such  districts.  In 
developing  the  ACP,  the  OSC  shall 
coordinate  with  affected  SERCs  and 
LEPCs.  The  ACP  shall  provide  for  a  well 
coordinated  response  that  is  integrated 
and  compatible,  to  the  greatest  extent 
possible,  with  all  appropriate  response 
plans  of  state,  local,  and  non-federal 
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entities,  and  especially  with  Title  III 
local  emergency  response  plans. 
(3)  The  ACP  shall  include  the 
following: 

(i)  A  description  of  the  area  covered 
by  the  plan,  including  the  areas  of 
special  economic  or  enviroiunental 
importance  that  might  be  damaged  by  a 
discharge; 

(ii)  A  description  in  detail  of  the 
responsibilities  of  an  owner  or  operator 
and  of  federal,  state,  and  local  agencies 
in  removing  a  discharge,  and  in 
mitigating  or  preventing  a  substantial 
threat  of  a  discharge; 

(iii)  A  fist  of  equipment  (including 
firefighting  equipment),  dispersants,  or 
other  mitigating  substances  and  devices, 
and  personnel  available  to  an  owner  or 
operator  and  federal,  state,  and  local 
agencies,  to  ensure  an  effective  and 
immediate  removal  of  a  discharge,  and 
to  ensure  mitigation  or  prevention  of  a 
substantial  threat  of  a  discharge  (this 
may  be  provided  in  an  appendix  or  by 
reference  to  other  relevant  emergency 
plans  (e.g.,  state  or  LEPC  plans),  which 
may  include  such  equipment  lists); 

(iv)  A  description  of  procedures  to  be 
followed  for  obtaining  an  expedited 
decision  regarding  the  use  of 
dispersants;  and 

(v)  A  detailed  description  of  how  the 
plan  is  integrated  into  other  ACPs  and 
tank  vessel,  offshore  facility,  and 
onshore  facility  response  plans 
approved  by  the  President,  and  into 
operating  procedures  of  the  NSFCC. 

(4)(i)  In  order  to  provide  for 
coordinated,  immediate  and  effective 
protection,  rescue,  and  rehabilitation  of, 
and  minimization  of  risk  of  injury  to. 
fish  and  wildUfe  resources  and  habitat. 
Area  Committees  shall  incorporate  into 
each  ACP  a  detailed  annex  containing  a 
Fish  and  VVildUfe  and  Sensitive 
Environments  Plan  that  is  consistent 
vdth  the  RCP  and  NCP.  The  annex  shall 
be  prepared  in  consultation  with  the 
USFWS  and  NOAA  and  other  interested 
natural  resource  management  agencies 
and  parties.  It  shall  address  fish  and 
wildlife  resources  and  their  habitat,  and 
shall  include  other  areas  considered 
sensitive  environments  in  a  separate 
section  of  the  aimex,  based  upon  Area 
Committee  recommendations.  The 
annex  will  provide  the  necessary 
information  and  procedures  to 
immediately  and  effectively  respond  to 
discharges  that  may  adversely  affect  fish 
and  wildUfe  and  their  habitat  and 
sensitive  environments,  including 
provisions  for  a  response  to  a  worst  case 
discharge.  Such  information  shall 
include  the  identification  of  appropriate 
agencies  and  their  responsibihties, 
procedures  to  notify  these  agencies 
following  a  discharge  or  threat  of  a 


discharge,  protocols  for  obtaining 
required  fish  and  wildlife  permits  and 
other  necessary  permits,  and  provisions 
to  ensure  compatibifity  of  armex-related 
activities  with  removal  operations, 
(ii)  The  annex  shall: 

(A)  Identify  and  estabUsh  priorities 
for  fish  and  wildlife  resources  and  their 
habitats  and  other  important  sensitive 
areas  requiring  protection  from  anv 
direct  or  indirect  effects  from  discharges 
that  may  occur.  These  effects  include, 
but  are  not  limited  to,  any  seasonal  or 
historical  use,  as  well  as  all  critical, 
special,  significant,  or  otherwise 
designated  protected  areas. 

(B)  Provide  a  mechanism  to  be  usod 
during  a  spill  response  for  timely 
identification  of  protection  priorities  of 
those  fish  and  wildlife  resources  and 
habitats  and  sensitive  environmental 
areas  that  may  be  threatened  or  injured 
by  a  discharge.  These  include  as 
appropriate,  not  only  marine  and 
freshwater  species,  habitats,  and  their 
food  sources,  but  also  terrestrial  wildlife 
and  their  habitats  that  may  be  affected 
directly  by  onshore  oil  or  indirectly  by 
oil-related  factors,  such  as  loss  or 
contamination  of  forage.  The 
mechanism  shall  also  provide  for 
expeditious  evaluation  and  appropriate 
consultations  on  the  effects  to  fish  ;:nd 
wildhfe,  their  habitat,  and  other 
sensitive  enviromnents  from  the 
application  of  chemical 
countermeasures  or  other 
countermeasures  not  addressed  und«.'r 
paragraph  (e)(4)(iii). 

(C)  Identify  potential  environnifr.ti'.l 
effects  on  fish  and  wildlife,  their 
habitat,  and  other  sensitive 
environments  resulting  from  remov.:) 
actions  or  countermeasures,  including 
the  option  of  no  removal.  Based  on  this 
evaluation  of  potential  environmenfal 
effects,  the  annex  should  establish 
priorities  for  application  of 
countermeasure  and  removal  actions  to 
habitats  within  the  geographic  region  of 
the  ACP.  The  annex  should  establish 
methods  to  minimize  the  identified 
effects  on  .fish  and  wildlife  because  uf 
response  activities,  including,  but  not 
limited  to:  Disturbance  of  sensiti\  e  area* 
and  habitats;  illegal  or  inadvertent 
taking  or  disturbance  of  fish  and 
wildlife  or  specimens  by  response 
personnel;  and  fish  and  wildlife,  their 
habitat,  and  environmentally  sensitive 
areas  coming  in  contact  with  various 
cleaning  or  bioremediation  agents. 
Furthermore,  the  annex  should  identify 
the  areas  where  the  movement  of  oilmt 
debris  may  pose  a  risk  to  resident, 
transient,  or  migratory  fish  and  wilt!  life, 
and  other  sensitive  environments  ai,'! 
should  discuss  measures  to  be 
considered  for  removinc  such  oile'* 
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debris  in  a  timely  fashion  to  reduce 
such  risk. 

(D)  Provide  for  pre-approval  of 
application  of  specific  countermeasuies 
or  removal  actions  that,  if  expeditiously 
applied,  will  minimize  adverse  spill- 
induced  impacts  to  fish  and  wildlife 
resources,  their  habitat,  and  other 
sensitive  enviromnents.  Such  pre- 
approval  plans  must  be  consistent  with 
paragraphs  (c)(4)(ii)  (B)  and  (C)  of  this 
section  and  subpart )  requirements,  and 
must  have  the  concvorrence  of  the 
natural  resource  trustees. 

(E)  Provide  monitoring  plan(s)  to 
evaluate  the  effectiveness  of  different 
countermeasures  or  removal  actions  in 
protecting  the  envirormient.  Monitoring 
should  include  "set-aside"  or  "control" 
areas,  where  no  mitigative  actions  are 
taken. 

(F)  Identify  and  plan  for  the 
acquisition  and  utilization  of  necessary 
response  capabilities  for  protection, 
rescue,  and  rehabihtation  of  fish  and 
v\ildlife  resources  and  habitat.  This  may 
include  appropriately  permitted  private 
organizations  and  individuals  with 
appropriate  expertise  and  experience. 
The  suitable  organizations  should  be 
identified  in  cooperation  with  natural 
resource  law  enforcement  agencies. 
Such  capabilities  shall  include,  but  not 
be  limited  to,  identification  of  faciUties 
and  equipment  necessary  for  deterring 
sensitive  fish  and  wildUfe  from  entering 
oiled  areas,  and  for  capturing,  holding, 
cleaning,  and  releasing  injured  wildlife. 
Plans  for  the  provision  of  such 
capabilities  shall  ensure  that  there  is  no 
interference  with  other  OSC  removal 
operations. 

(G)  Identify  appropriate  federal  and 
.state  agency  contacts  and  alternates 
responsible  for  coordination  of  fish  and 
uildhfe  rescue  and  rehabilitation  and 
protection  of  sensitive  environments; 
identify  and  provide  for  required  fish 
and  wildlife  handling  and  rehabilitation 
permits  necessary  under  federal  and 
state  laws;  and  provide  guidance  on  the 
implementation  of  law  enforcement 
rt>quireraents  included  under  current 
ff^deral  and  state  laws  and 
corresponding  regulations. 
Requirements  include,  but  arc  not 
limited  to  procedures  regarding  the 
capture,  transport,  rehabilitation,  and 
release  of  wildhfe  exposed  to  or 
threatened  by  oil.  and  disposal  of 
contaminated  carcasses  of  wildlife. 

(H)  Identify  and  secure  the  means  for 
providing,  if  needed,  the  minimum 
required  OSHA  and  EPA  training  for 
volunteers,  including  those  who  assist 
with  injured  wildlife. 

(1)  Define  the  requirements  for 
evaluating  the  compatibility  between 
this  annex  and  non-federal  respcmse 


plans  (including  those  of  vessels, 
facihties,  and  pipelines)  on  issues 
affecting  fish  and  wildlife,  their  habitat. 

and  sensitive  environments. 

§  300.21 1    OPA  facility  and  vessel 
response  plans. 

This  section  describes  and  cross- 
references  the  regulations  that 
implement  section  311(j)(5)  of  the  CWA 
A  tank  vessel,  as  defined  under  section 
2101  of  title  46,  U.S.  Code,  an  offshore 
facility,  and  an  onshore  facihty  that, 
because  of  its  location,  could  reasonably 
expect  to  cause  substantial  harm  to  the 
environment  by  discharging  into  or  on 
the  navigable  waters,  adjoining 
shoreUnes.  or  exclusive  economic  zone 
must  prepare  and  submit  a  plan  for 
responding,  to  the  maximum  extent 
practicable,  to  a  worst  case  discharge, 
and  to  a  substantial  threat  of  such  a 
discharge,  of  oil  or  a  hazardous 
substance.  These  response  plans  are 
required  to  be  consistent  with 
applicable  Area  Contingency  Plans. 
These  regulations  are  codified  as 
follows: 

(a)  For  tank  vessels,  these  regulations 
are  codified  in  33  CFR  part  155; 

(b)  For  offshore  facilities,  these 
regulations  are  codified  in  30  CFR  part 
254; 

(c)  For  non-transportation  related 
onshore  facilities,  these  regulations  are 
codified  in  40  CFR  112.20: 

(d)  For  transportation-related  onshore 
facilities,  these  regulations  are  codified 
in  33  CFR  part  154; 

(e)  For  pipeline  facilities,  these 
regulations  are  codified  in  49  CFR  part 
194; and 

(f)  For  rolling  stock,  these  regulations 
are  codified  in  49  CFR  part  106  ct  al. 

§300.212    Area  response  drills. 

The  OSC  perioflically  shall  conduct 
drills  of  removal  capability  (including 
fish  and  wildhfe  resp>onse  capability), 
without  prior  notice,  in  areas  for  which 
ACPs  are  required  by  §  300.210(c)  and 
under  relevant  tank  vessel  and  facility 
response  plans. 

§  300.21 5    Title  III  local  emergency 
response  plans. 

This  section  describes  and  cross- 
references  the  regulations  that 
implement  Title  III.  These  regulations 
are  codified  at  40  CFR  part  355. 

(a)  Each  LEPC  is  to  prepare  an 
emergency  response  plan  in  accordance 
with  section  303  of  Title  III  and  review 
the  plan  once  a  year,  or  more  frequently 
as  changed  circumstances  in  the 
community  or  at  any  facility  may 
require.  Such  Title  III  local  emergency 
response  plans  should  be  closely 
coordinated  with  appUcable  federal 


ACPs  and  state  emergency  response 
pdans. 
(b)  (Reserved) 

§300.220    Related  Title  n  issues. 

Other  related  Title  III  requirements 
are  found  in  40  CFR  j)art  355. 

Subpart  D — Operational  Response 
Phases  for  Oil  Removal 

§  300.300    Phase  t — Discovery  or 
notification. 

(a)  A  discharge  of  oil  may  bt; 
discovered  through: 

(1)  A  report  submitted  by  the  person 
in  charge  of  a  vessel  or  facility,  in 
accordance  with  statutory  requirements; 

(2)  Deliberate  search  by  patrols; 

(3)  Random  or  incidental  obser\'ation 
by  government  agencies  or  the  public;  or 

(4)  Other  sources. 

(b)  Any  person  in  charge  of  a  vessel 
or  a  facility  shall,  as  soon  as  he  or  she 
has  knowledge  of  any  discharge  from 
such  vessel  or  facility  in  violation  of 
section  311(b)(3)  of  the  CWA, 
immediately  notify  the  NRC.  If  direct 
reporting  to  the  NRC  is  not  practicable, 
reports  may  be  made  to  the  USCG  or 
EPA  predesignated  OSC  for  the 
geographic  area  where  the  discharge 
occurs.  The  EPA  predesignated  OSC 
may  also  be  contacted  tlirough  the 
regional  24-hour  emergency  response 
telephone  number.  All  such  reports 
shall  be  promptly  relayed  to  the  NRC.  If 
it  is  not  possible  to  notifj'  the  NRC  or 
predesignated  OSC  immediately,  reports 
may  be  made  immediately  to  the  nearest 
Coast  Guard  unit.  In  any  event  such 
person  in  charge  of  the  vessel  or  facility' 
shall  notify  the  NRC  as  soon  as  possible." 

(c)  Any  other  person  shall,  as 
appropriate,  notifv'  the  NRC  of  a 
discharge  of  oil.  - 

(d)  Upon  receipt  of  a  notification  of    • 
discharge,  the  NRC  shall  promptly 
notify  the  OSC.  The  OSC  shall  ensure 
notification  of  the  appropriate  stale 
agency  of  any  state  which  is.  or  may 
reasonably  be  expected  to  be,  affected 
by  the  discharge.  The  OSC  shall  then 
proceed  with  the  following  phaiscs  as 
outlined  in  the  RCP  and  ACP. 

§  300.305    Phase  II — Preliminary 
assessment  and  Initiation  of  action. 

(a)  The  OSC  is  responsible  for 
prompdy  initiating  a  preliminary 
assessment. 

(b)  The  preliminary  assc-ssment  shall 
be  conducted  using  available 
information,  supplemented  where 
necessary  and  possible  by  an  on-scene 
inspection.  The  OSC  shall  undertake 
actions  to: 

(1)  Evaluate  the  magnitude  and 
severity  of  the  discharge  or  threat  to 


public  health  or  welfare  of  the  United 
States  or  the  environment: 

(2)  Assess  the  feasibifity  of  removal; 
and 

(3)  To  the  extent  practicable,  identify 
potentially  responsible  parties. 

(c)  Where  practicable,  the  framework 
for  the  response  management  structure 
is  a  system  (e.g.,  a  unified  command 
system),  that  brings  together  the 
functions  of  the  federal  government,  the 
state  government,  and  the  responsible 
party  to  achieve  an  effective  and 
efficient  response,  where  the  OSC 
maintains  authority. 

(d)  Except  in  a  case  when  the  OSC  is 
required  to  direct  the  response  to  a 
discharge  that  may  pose  a  substantial 
threat  to  the  pubfic  health  or  welfare  of 
the  United  States  (including  but  not 
limited  to  fish,  shellfish,  wildlife,  oUier 
natiu-al  resources,  and  the  public  and 
private  beaches  and  shorelines  of  the 
United  States),  the  OSC  may  allow  the 
responsible  party  to  voluntarily  and 
promptly  perform  removal  actions, 
provided  the  OSC  determines  such 
actions  will  ensure  an  effective  and 
immediate  removal  of  the  discharge  or 
mitigation  or  prevention  of  a  substantial 
threat  of  a  discharge.  If  the  responsible 
party  does  conduct  the  removal,  the 
OSC  shall  ensure  adequate  stu-veillance 
over  whatever  actions  are  initiated.  If 
effective  actions  are  not  being  taken  to 
eliminate  the  threat,  or  if  removal  is  not 
being  properly  done,  the  OSC  should,  to 
the  extent  practicable  under  the 
circumstances,  so  advise  the  responsible 
party.  If  the  responsible  party  does  not 
respond  properly  the  OSC  shall  take 
appropriate  response  actions  and  should 
notify  the  responsible  party  of  the 
potential  liability  for  federal  response 
costs  incurred  by  the  OSC  pursuant  to 
die  OPA  and  CWA.  Where  practicable, 
continuing  efforts  should  be  made  to 
encourage  response  by  responsible 
parties. 

(1)  In  carrying  out  a  response  under  ' 
this  section,  the  OSC  may: 

(i)  Remove  or  arrange  for  the  removal' 
of  a  discharge,  and  mitigate  or  prevent 
a  substantial  threat  of  a  discharge,  at  any 
time; 

(ii)  Direct  or  monitor  all  federal,  state, 
and  private  actions  to  remove  a 
discharge;  and 

(iii)  Remove  and,  if  necessary,  destroy 
a  vessel  discharging,  or  threatening  to 
discharge,  by  whatever  means  are 
available. 

(2)  If  the  discharge' results  in  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States  (including, 
but  not  Umited  to  fish,  shellfish, 
wildlife,  other  natural  resources,  and 
the  pubUc  and  private  beaches  and 
shorelines  of  the  United  States),  the 


OSC  must  direct  all  response  efforts,  as 
provided  in  §  300.322(b)  of  this  part. 
The  OSC  should  declare  as 
expeditiously  as  practicable  to  spill 
response  participants  that  the  federal 
govenmient  will  direct  the  response. 
The  OSC  may  act  without  regard  to  any 
other  provision  of  the  law  governing 
contracting  procedures  or  employment 
of  personnel  by  the  federal  government 
in  removing  or  arranging  for  the  removal 
of  such  a  discharge. 

(e)  The  OSC  shall  ensure  that  the 
natural  resource  trustees  are  promptly 
notified  in  the  event  of  any  discharge  of 
oil,  to  the  maximum  extent  practicable 
as  provided  in  the  Fish  and  Wildlife  and 
Sensitive  Environments  Plan  annex  to 
the  ACP  for  the  area  in  which  the 
discharge  occurs.  The  OSC  and  the 
trustees  shall  coordinate  assessments, 
evaluations,  investigations,  and 
planning'with  respect  to  appropriate 
removal  actions.  The  OSC  shall  consult 
with  the  affected  trustees  on  the 
appropriate  removal  action  to  be  taken. 
The  trustees  will  provide  timely  advice 
concerning  recommended  actions  with 
regard  to  trustee  resources  potentially 
affected.  The  trustees  also  will  assure 
that  the  OSC  is  informed  of  their 
activities  in  natural  resource  damage 
assessment  that  may  affect  response 
operations.  The  trustees  shall  assure, 
through  the  lead  administrative  trustee, 
that  all  data  fhjm  the  natural  resource 
damage  assessment  activities  that  may 
support  more  effective  operational 
decisions  are  provided  in  a  timely 
manner  to  the  OSC.  When 
circumstances  permit,  the  OSC  shall 
share  the  use  of  non-monetary  response 
resources  (i.e.,  personnel  and 
equipment)  with  the  trustees,  provided 
trustee  activities  do  not  interfere  with 
response  actions.  The  lead 
administrative  trustee  facilitates 
effective  and  efficient  communication 
between  the  OSC  and  the  other  trustees 
during  i-esponse  operations  and  is 
responsible  for  applying  to  the  OSC  for 
non-monetary  federal  response 
resources  on  behalf  of  all  trustees.  The 
lead  administrative  trustee  is  also 
responsible  for  applying  to  die  NPFC  for 
funding  for  initiation  of  damage 
assessment  for  injuries  to  natural 
resources. 

§300.310    Ptiase  ll»— Containment, 
countermeasures.  cleanup,  and  disposal. 

(a)  Defensive  actions  shall  begin  as 
soon  as  possible  to  prevent,  minimize, 
or  mitigate  threat(s)  to  the  public  health 
or  welfare  of  the  United  States  or  the 
environment.  Actions  may  include  but 
are  not  Umited  to:  Analyzing  water 
samples  to  determine  the  source  and 
spread  of  the  oil;  controlling  the  soiure 


of  discharge:  measuring  and  sampling; 
source  and  spread  control  or  salvage 
operations;  placement  of  physical 
barriers  to  deter  the  spread  of  the  oil 
and  to  protect  natural  resources  and 
sensitive  ecosystems;  control  of  the 
water  discharged  fiom  upstream 
impoundment;  and  the  use  of  chemicals 
and  other  materials  in  accordance  with 
subpart  J  of  this  part  to  restrain  the 
spread  of  the  oil  and  mitigate  its  effects. 
The  ACP  prepared  under  §  300.210(c) 
should  be  consulted  for  procedures  to 
be  followed  for  obtaining  an  expedited 
decision  regarding  the  use  of 
dispersants  and  other  products  listed  on 
the  NCP  Product  Schedule. 

(b)  As  appropriate,  actions  shall  be 
taken  to  recover  the  oil  or  mitigate  its 
effects.  Of  the  numerous  chemical  or 
physical  methods  that  may  be  used,  the 
chosen  methods  shall  be  the  most 
consistent  with  protecting  public  health 
and  welfare  and  the  environment. 
Sinking  agents  shall  not  be  used. 

(c)  Oil  and  contaminated  materials 
recovered  in  cleanup  operations  shall  be 
disposed  of  in  accordance  with  the  RCP, 
ACP.  and  any  applicable  laws, 
regulations,  or  requirements.  RRT  and 
Area  Committee  guidelines  may  identify 
the  disposal  options  available  during  an 
oil  spill  response  and  may  describe 
what  disposal  requirements  are 
mandatory  or  may  not  be  waived  by  the 
OSC.  ACP  guidelines  should  address: 
the  sampling,  testing,  and  classifying  of 
recovered  oil  and  oiled  debris;  the 
segregation,  temporary  storage,  and 
stockpiling  of  recovered  oil  and  oiled 
debris;  prior  state  disposal  approvals 
and  permits;  and  the  routes;  methods 
(e.g.  recycle/reuse,  on-site  burning, 
incineration,  landfilling,  etc.);  and  sites 
for  the  disposal  of  collected  oil,  oiled . 
debris,  and  animal  carcasses;  and 
procedures  for  obtaining  waivers, 
exemptions,  or  authorizations 
associated  uith  handling  or  transporting 
waste  materials.  The  ACPs  may  identify 
a  hierarchy  of  preferences  for  disposal 
alternatives,  with  recycling 
(reprocessing)  being  the  most  preferred, 
and  other  alternatives  preferred  based 

on  priorities  for  health  or  the 
environment. 

§  300.315    Phase  IV— Documentation  ar>d 
cost  recovery. 

(a)  All  OSLTF  users  need  to  collect 
and  maintain  documentation  to  support 
all  actions  taken  under  the  CWA.  In 
general,  documentation  shall  be 
sufficient  to  support  full  cost  recovery 
for  resources  utilized  and  shall  identify 
the  source  and  circumstances  of  the 
incident,  the  responsible  party  or 
parties,  and  impacts  and  potential 
impacts  to  public  health  and  welfare 
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and  the  environment.  Documentation 
procedures  are  contained  in  33  CFR  part 

136. 

(b)  When  appropriate,  documentation 
shall  also  be  collected  for  scientific 
understanding  of  the  environment  and 
for  research  and  development  of 
improved  response  methods  and 
technology.  Funding  for  these  actions  is 
restricted  by  section  6002  of  the  OPA. 

(c)  OSCs  shall  submit  OSC  reports  to 
the  NRT  or  RRT.  only  if  requested,  as 
provided  by  §300.165. 

(d)  OSCs  shall  ensure  the  necessary 
collection  and  safeguarding  of 
information,  samples,  and  reports. 
Samples  and  information  shall  be 
gathered  expeditiously  during  the 
response  to  ensure  an  accurate  record  of 
the  impacts  incurred.  Documentation 
materials  shall  be  made  available  to  the 
trustees  of  affected  natural  resources. 
The  OSC  shall  make  available  to 
trustees  of  the  affected  natural  resources 
information  and  documentation  in  the 
OSCs  possession  that  can  assist  the 
trustees  in  the  determination  of  actual 
or  potential  natural  resource  injuries. 

(e)  Information  and  reports  obtained 
by  the  EPA  or  USCG  OSC  shall  be 
transmitted  to  the  appropriate  offices 
responsible  for  follow-up  actions. 

§  300.317    National  response  priorities. 

(a)  Safety  of  human  life  must  be  given 
the  top  priority  during  every  response 
action.  This  includes  any  search  and 
rescue  efforts  in  the  general  proximity  of 
the  discharge  and  the  insurance  of 
safety  of  response  personnel. 

(b)  Stabilizing  the  situation  to 
preclude  the  event  from  worsening  is 
the  next  priority.  All  efforts  must  be 
focused  on  saving  a  vessel  that  has  been 
involved  in  a  grounding,  collision,  fire, 
or  explosion,  so  that  it  does  not 
compound  the  problem.  Comparable 
measures  should  be  taken  to  stabilize  a 
situation  involving  a  facility,  pipeline, 
or  other  soiuce  of  pollution.  Stabilizing 
the  situation  includes  securing  the 
source  of  the  spill  and/or  removing  the 
remaining  oil  from  the  container  (vessel, 
tank,  or  pipeline)  to  prevent  additional 
oil  spillage,  to  reduce  the  need  for 
follow-up  response  action,  and  to 
minimize  adverse  impact  to  the 
environment. 

(c)  The  response  must  use  all 
necessary  containment  and  removal 
tactics  in  a  coordinated  manner  to 
ensure  a  timely,  effective  response  that 
minimizes  adverse  impact  to  the 
environment. 

(d)  All  parts  of  this  national  response 
strategy  should  be  addressed 
concurrently,  but  safety  and 
stabilization  are  the  highest  priorities. 
The  OSC  should  not  delay  containment 


and  removal  decisions  unnecessarily 
-and  should  take  actions  to  minimize 
adverse  impact  to  the  environment  that 
begins  as  soon  as  a  discharge  occurs,  as 
well  as  actions  to  minimize  further 
adverse  environmental  impact  from 
additional  discharges. 

(e)  The  priorities  set  forth  in  this 
section  are  broad  in  nature,  and  should 
not  be  interpreted  to  preclude  the 
consideration  of  other  priorities  that 
may  arise  on  a  site-specific  basis. 

§  300.320    General  pattern  of  response. 

(a)  When  the  OSC  receives  a  report  of 
a  discharge,  actions  normally  should  be 
taken  in  the  following  sequence: 

(1)  Investigate  the  report  to  determine 
pertinent  information  such  as  the  threat 
posed  to  public  health  or  welfare  of  the 
United  States  or  the  environment,  the 
type  and  quantity  of  polluting  material, 
and  the  source  of  the  discharge. 

(2)  Officially  classify  the  size  (i.e., 
minor,  medium,  major)  and  type  (i.e., 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States,  worst  case 
discharge)  of  the  discharge  and 
determine  the  course  of  action  to  be 
followed  to  ensxue  effective  and 
immediate  removal,  mitigation,  or 
prevention  of  the  discharge.  Some 
discharges  that  are  classified  as  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States  may  be 
further  classified  as  a  spill  of  national 
significance  by  the  Administrator  of 
EPA  or  the  Commandant  of  the  USCG. 
The  appropriate  course  of  action  may  be 
prescribed  in  §§300.322,  300.323,  and 
300.324. 

(i)  When  the  reported  discharge  is  an 
actual  or  potential  major  discharge,  the 
OSC  shall  immediately  notify  the  RRT 
and  the  NRC. 

(ii)  When  the  investigation  shows  that 
an  actual  or  potential  medium  discharge 
exists,  the  OSC  shall  recommend 
activation  of  the  RRT,  if  appropriate. 

(iii)  When  the  investigation  shows 
that  an  actual  or  potential  minor 
discharge  exists,  the  OSC  shall  monitor 
the  situation  to  ensure  that  proper 
removal  action  is  being  taken. 

(3)  If  the  OSC  determines  that 
effective  and  immediate  removal, 
mitigation,  or  prevention  of  a  discharge 
can  be  achieved  by  private  party  efforts, 
and  where  the  discharge  does  not  pose 
a  substantial  threat  to  the  public  health 
or  welfare  of  the  United  States, 
determine  whether  the  responsible  party 
or  other  person  is  properly  carrying  out 
removal.  Removal  is  being  done 
properly  when: 

(i)  The  responsible  party  is  applying 
the  resources  called  for  in  its  response 
plan  to  effectively  and  immediately 
remove,  minimize,  or  mitigate  threat(s) 


to  public  health  and  welfare  and  the 
environment;  and 

(ii)  The  removal  efforts  are  in 
accordance  with  applicable  regulations, 
including  the  NCP.  Even  if  the  OSC 
supplements  responsible  party 
resources  with  government  resources, 
the  spill  response  will  not  be  considered 
improper,  imless  specifically 
determined  by  the  OSC. 

(4)  Where  appropriate,  determine 
whether  a  state  or  political  subdivision 
thereof  has  the  capability  to  carry  out 
any  or  all  removal  actions.  If  so,  the 
OSC  may  arrange  funding  to  support 
these  actions. 

(5)  Ensure  prompt  notification  of  the 
trustees  of  affected  natural  resources  in 
accordance  with  the  applicable  RCP  and 
ACP. 

(b)  Removal  shall  be  considered 
complete  when  so  determined  by  the 
OSC  in  consultation  with  the  Governor 
or  Governors  of  the  affected  states. 
When  the  OSC  considers  removal 
complete,  OSLTF  removal  funding  shall 
end.  This  determination  shall  not 
preclude  additional  removal  actions 
under  applicable  state  law. 

§  300.322    Response  to  substantial  threats 
to  public  health  or  welfare  of  the  United 
States. 

(a)  As  part  of  the  investigation 
described  in  §  300.320,  the  OSC  shall 
determine  whether  a  discharge  results 
in  a  substantial  threat  to  public  health 
or  welfare  of  the  United  States 
(including,  but  not  limited  to,  fish, 
shellfish,  wildlife,  other  natural 
resources,  and  the  public  and  private 
beaches  and  shorelines  of  the  United 
States).  Factors  to  be  considered  by  the 
OSC  in  making  this  determination 
include,  but  are  not  Umited  to,  the  size 
of  the  discharge,  the  character  of  the 
discharge,  and  the  nature  of  the  threat 
to  public  health  or  welfare  of  the  United 
States.  Upon  obtaining  such 
information,  the  OSC  shall  conduct  an 
evaluation  of  the  threat  posed,  based  on 
the  OSCs  experience  in  assessing  other 
discharges,  and  consultation  with  senior 
lead  agency  officials  and  readily 
available  authorities  on  issues  outside 
the  OSCs  technical  expertise. 

(b)  If  the  investigation  by  the  OSC 
shows  that  the  discharge  poses  or  may 
present  a  substantial  threat  to  public 
health  or  welfare  of  the  United  States, 
the  OSC  shall  direct  all  federal,  state,  or 
private  actions  to  remove  the  discharge 
or  to  mitigate  or  prevent  the  threat  of 
such  a  discharge,  as  appropriate.  In 
directing  the  response  in  such  cases,  the 
OSC  may  act  wiUiout  regard  to  any 
other  provision  of  law  governing 
contracting  procedures  or  employment 


of  persoimel  by  the  federal  government 
to: 

(1)  Remove  or  arrange  for  the  removal 
of  the  discharge; 

(2)  Mitigate  or  prevent  the  substantial 
threat  of  the  discharge;  and 

(3)  Remove  and.  if  necessary,  destroy 
a  vessel  discharging,  or  threatening  to 
discharge,  by  whatever  means  are 
available. 

(c)  In  the  case  of  a  substantia]  threat 
to  public  health  or  welfare  of  the  United 
States,  the  OSC  shall: 

(1)  Assess  opportunities  for  the  use  of 
various  special  teams  and  other 
assistance  described  in  §  300.145, 
including  the  use  of  the  services  of  the 
NSFCC,  as  appropriate; 

(2)  Request  immediate  activation  of 
the  RRT;  and 

(3)  Take  whatever  additional  response 
actions  are  deemed  appropriate, 
including,  but  not  limited  to, 
implementation  of  the  ACP  as  required 
by  section  311(jM4)  of  the  CWA  or 
relevant  tank  vessel  or  facility  response 
plan  required  by  section  311(j)(5)  of  the 
CWA.  When  requested  by  the  OSC.  the 
lead  agency  or  RRT  shall  dispatch 
appropriate  personnel  to  the  scene  of 
the  discharge  to  assist  the  OSC.  This 
assistance  may  include  technical 
support  in  the  agency's  areas  of 
expertise  and  disseminating  information 
to  the  public.  The  lead  agency  shall 
ensure  that  a  contracting  officer  is 
available  on  scene,  at  the  request  of  the 
OSC. 

§  300.323    Spills  of  national  significance 

{a)  A  discharge  may  be  classified  as  a 
spill  of  national  significance  (SONS)  by 
the  Administrator  of  EPA  for  discharges 
occurring  in  the  inland  zone  and  the 
Commandant  of  the  USCG  for 
discharges  occurring  in  the  coastal  zone. 

(b)  For  a  SONS  in  the  inland  zone,  the 
EPA  Administrator  may  name  a  senior 
Agency  official  to  assist  the  OSC  in 
commimicating  with  affected  parties 
and  the  pubhc  and  coordinating  federal, 
state,  local,  and  international  resources 
at  the  national  level.  This  strategic 
coordination  will  involve,  as 
appropriate,  the  NRT.  RRT(s).  the 
Governors)  of  affected  state(s),  and  the 
mayor(s)  or  other  chief  executive(s)  of 
local  govemment(s). 

(c)  For  a  SONS  in  the  coastal  zone,  the 
USCG  Commandant  may  name  a 
National  Incident  Commander  (NIC) 
who  will  assume  the  role  of  the  OSC  in 
communicating  with  affected  parties 
and  the  public,  and  coordinating 
federal,  state,  local,  and  international 
resources  at  the  national  level.  This 
strategic  coordination  will  involve,  as 
appropriate,  the  NRT.  RRT(s),  the 
Govemor(s)  of  affected  state(s),  and  the 


mayor(s)  or  other  (±iefexecuUve{s)  of 
local  govemment(s). 

§  300.324    Response  to  worst  case 
discharges. 

(a)  If  the  investigation  by  the  OSC 
shows  that  a  discharge  is  a  worst  case 
discharge  as  defined  in  the  ACP,  or 
there  is  a  substantial  threat  of  such  a 
discharge,  the  OSC  shall: 

(1)  Notify  the  NSFCC; 

(2)  Require,  where  applicable, 
implementation  of  the  worst  case 
portion  of  an  approved  tank  vessel  or 
facility  response  plan  required  by 
section  311(j)(5)  of  the  CWA; 

(3)  Implement  the  worst  case  portion 
of  the  ACP  required  by  section  311(j)(4) 
of  the  CWA;  and 

(4)  Take  whatever  additional  response 
actions  are  deemed  appropriate. 

(b)  Under  the  direction  of  the  OSC. 
the  NSFCC  shall  coordinate  use  of 
private  and  public  personnel  and 
equipment,  including  strike  teams,  to 
remove  a  worst  case  discharge  and 
mitigate  or  prevent  a  substantial  threat 
of  such  a  discharge. 

§300.335    Funding. 

(a)  The  OSLTF  is  available  under 
certain  circumstances  to  fund  removal 
of  oil  performed  under  section  311  of 
the  CWA.  Those  circumstances  and  the 
procedures  for  accessing  the  OSLTF  are 
described  in  33  CFR  part  136.  The 
responsible  party  is  liable  for  costs  of 
federal  removal  and  damages  in 
accordance  with  section  311(f)  of  the 
CWA,  section  1002  of  the  OPA,  and 
other  federal  laws. 

(b)  Where  the  OSC  requests  assistance 
from  a  federal  agency,  that  agency  may 
be  reimbursed  in  accordance  with  the 
provisions  of  33  CFR  part  136.  Specific 
interagency  reimbursement  agreements 
may  be  used  when  necessary  to  ensure 
that  the  federal  resources  will  be 
available  for  a  timely  response  to  a 
discharge  of  oil. 

(c)  Procedures  for  funding  Lhe 
initiation  of  natural  resource  damage, 
assessment  are  covered  in  33  CFR  part 
136. 

(d)  Response  actions  other  than 
removal,  such  as  scientific 
investigations  not  in  support  of  removal 
actions  or  law  enforcement,  shall  be 
provided  by  the  agency  with  legal 
responsibility  for  those  specific  actions. 

(e)  The  funding  of  a  response  to  a 
discharge  from  a  federally  owned, 
operated,  or  supervised  facility  or  vessel 
is  the  responsibility  of  the  owning, 
operating,  or  supervising  agency  if  it  is 

a  responsible  party. 

(f)  The  following  agencies  have  funds 
available  for  certain  discharge  removal 
actions: 


(1)  DOD  has  two  specific  sources  of 
funds  that  may  be  applicable  to  an  oil 
discharge  under  appropriate 
circumstances.  This  does  not  consider 
miUtary  resources  that  might  be  made 
available  under  specific  conditions. 

(i)  Funds  required  for  removal  of  a 
sunken  vessel  or  similar  obstruction  of 
navigation  are  available  to  the  Corps  of 
Engineers  through  Civil  Worics 
Appropriations,  Operations  and 
Maintenance,  General. 

(ii)  USN  may  conduct  salvage 
operations  contingent  on  defense 
operational  commitments,  when  funded 
by  the  requesting  agency.  Such  funding 
mav  be  requested  on  a  direct  cite  basis. 

(2)  Pursuant  to  Title  I  of  the  OPA,  the 
state  or  states  affected  by  a  discharge  of 
oil  may  act  where  necessary  to  remove 
such  discharge.  Pursuant  to  33  CFR  part 
136  states  may  be  reimbursed  from  the 
OSLTF  for  the  reasonable  costs  incurred 
in  such  a  removal. 

Subpart  E— Hazardous  Substance 
Response 

5.  Section  ^00.400  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  30a400    General. 

(a)  This  subpart  establishes  methods 
and  criteria  for  determining  the 
appropriate  extent  of  response 
authorized  by  CERCLA  and  CWA 
section  311(c): 

(1)  When  there  is  a  release  of  a 
hazardous  substance  into  the 
environment;  or 

(2)  When  there  is  a  release  into  the 
environment  of  any  pollutant  or 
contaminant  that  may  present  an 
imminent  and  substantial  danger  to  the 
public  health  or  welfare  of  the  United 
States. 

«        *        *         •        « 

6.  .Section  300.405  is  amended  by 
revising  paragraphs  (a)  and  (f)(3)  to  read 
as  follows: 

§  300.^05    Discovery  or  notification. 
(a)  A  rel'.^ase  may  be  discovered 
thpii'Rh: 

(1)  A  leport  submitted  in  accordance 
with  section  103(a)  of  CERCL.\,  i.e., 
reportable  quantities  codified  at  40  CFR 
part  302; 

(2)  A  report  submitted  to  EPA  in 
accordance  with  section  103(c)  of  • 
CERCLA; 

(3)  Inv€?stigation  by  government 
authorities  conducted  in  accordance 
with  section  104(e)  of  CERCLA  or  other 
statutory  authority; 

(4)  Notification  of  a  release  by  a 
federal  or  state  permit  holder  when 
required  by  its  permit; 

(5)  Inventory  or  survey  efforts  or 
random  or  incidental  observation 
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reported  by  government  agencies  or  the 
public; 

(6)  Submission  of  a  citizen  petition  to 
EPA  or  the  appropriate  federal  facility 
requesting  a  preliminary  assessment,  in 
accordance  with  section  105(d)  of 
CERCLA; 

(7)  A  report  submitted  in  accordance 
with  section  311(b)(5)  of  the  CWA;  and 

(8)  Other  sources. 
***** 

(f)*   •  * 

(3)  If  radioactive  substances  are 
present  in  a  release,  the  EPA 
Radiological  Response  Coordinator 
should  be  notified  for  evaluation  and 
assistance  either  directly  or  via  the  NRC. 
consistent  with  §§  300.130(e)  and 
300.145(f). 
***** 

7.  Section  300.410  is  revised  to  read 
as  follows: 

§  300.410    Removal  site  evaluation. 

(a)  A  removal  site  evaluation  includes 
a  removal  preliminary  assessment  and, 
if  warranted,  a  removal  site  inspection. 

(b)  A  removal  site  evaluation  of  a 
release  identified  for  possible  CERCLA 
response  pursuant  to  §  300.415  shall,  as 
appropriate,  be  undertaken  by  the  lead 
agency  as  promptly  as  possible.  The 
lead  agency  may  perform  a  removal 
preliminary  assessment  in  response  to 
petitions  submitted  by  a  person  who  is, 
or  may  be.  affected  by  a  release  of  a 
hazardous  substance,  pollutant,  or 
contaminant  pursuant  to  §  300.420(b)(5). 

(c)(1)  The  lead  agency  shall,  as 
appropriate,  base  the  removal 
preliminary  assessment  on  readily 
available  information.  A  removal 
preliminary  assessment  may  include, 
but  is  not  limited  to: 

(i)  Identification  of  the  source  and 
nature  of  the  release  or  threat  of  release; 

(ii)  Evaluation  by  ATSDR  or  by  other 
sources,  for  example,  state  public  health 
agencies,  of  the  threat  to  public  health: 

(iii)  Evaluation  of  the  magnitude  of 
the  threat; 

(iv)  Evaluation  of  factors  necessary  to 
make  the  determination  of  whether  a 
removal  is  necessary;  and 

(v)  Determination  of  whether  a 
nonfederal  party  is  undertaking  proper 
response. 

(2)  A  removal  preliminary  assessment 
of  releases  fi-ora  hazardous  waste 
management  facilities  may  include 
collection  or  review  of  data  such  as  site 
management  practices,  information  from 
generators,  photographs,  analysis  of 
historical  photographs,  literature 
searches,  and  personal  interviews 
conducted,  as  appropriate. 

(d)  A  removal  site  inspection  may  be 
performed  if  more  information  is 


needed.  Such  inspection  may  include  a 
perimeter  (i.e.,  off-site)  or  on-site 
inspection,  taking  into  consideration 
whether  such  inspection  can  be 
performed  safely. 

(e)(1)  As  part  of  the  evaluation  under 
this  section,  the  OSC  shall  determine 
whether  a  release  governed  by  CWA 
section  311(c)(1).  as  amended  by  OPA 
section  4201(a).  has  occurred. 

(2)  If  such  a  release  of  a  CWA 
hazardous  substance  has  occurred,  the 
OSC  shall  determine  whether  the 
release  results  in  a  substantial  threat  to 
the  public  health  or  welfare  of  the 
United  States.  Factors  to  be  considered 
by  the  OSC  in  making  this 
determination  include,  but  are  not 
limited  to,  the  size  of  the  release,  the 
character  of  the  release,  and  the  nature 
of  the  threat  to  public  health  or  welfare 
of  the  United  States.  Upon  obtaining 
relevant  elements  of  such  information, 
the  OSC  shall  conduct  an  evaluation  of 
the  threat  posed,  based  on  the  OSC's 
experience  in  assessing  other  releases, 
and  consultation  with  senior  lead 
agency  officials  and  readily  available 
authorities  on  issues  outside  the  OSC's 
technical  expertise. 

(f)  A  removal  site  evaluation  shall  be 
terminated  when  the  OSC  or  lead 
agency  determines: 

(1)  There  is  no  release; 

(2)  The  source  is  neither  a  vessel  nor 
a  facility  as  defined  in  §  300.5  of  the 
NCP; 

(3)  The  release  involves  neither  a 
hazardous  substance,  nor  a  pollutant  or 
contaminant  that  may  present  an 
imminent  and  substantial  danger  to 
public  health  or  welfare  of  the  United 
States: 

(4)  The  release  consists  of  a  situation 
specified  in  §C00.400(b)  (1)  through  (3) 
subject  to  limitations  on  response; 

(5)  The  amount,  quantity,  or 
concentration  released  does  not  warrant 
federal  response; 

(6)  A  party  responsible  for  the  release, 
or  any  other  person,  is  providing 
appropriate  response,  and  on-scene 
monitoring  by  the  government  is  not 
required;  or 

(7)  The  removal  site  evaluation  is 
completed. 

(g)  The  results  of  the  removal  site 
evaluation  shall  be  documented. 

(h)  The  OSC  or  lead  agency  shall 
ensure  that  natural  resource  trustees  are 
promptly  notified  in  order  that  they  may 
initiate  appropriate  actions,  including 
those  identified  in  Subpart  G  of  this 
part.  The  OSC  or  lead  agency  shall 
coordinate  all  response  activities  with 
such  affected  trustees. 

(i)  If  the  removal  site  evaluation 
indicates  that  removal  action  under 
§  300.415  is  not  required,  but  that 


remedial  action  under  §  300.430  may  be 
necessary,  the  lead  agency  shall,  as 
appropriate,  initiate  a  remedial  site 
evaluation  ptusuant  to  §  300.420. 

8.  Section  300.415  is  revised  to  read 
as  follows: 

§300.415    Removal  action. 

(a)(1)  In  determining  the  appropriate 
extent  of  action  to  be  taken  in  response 
to  a  given  release,  the  lead  agency  shall 
first  review  the  removal  site  evaluation, 
any  information  produced  through  a 
remedial  site  evaluation,  if  any  has  been 
done  previously,  and  the  current  site 
conditions,  to  determine  if  removal 
action  is  appropriate. 

(2)  Where  the  responsible  parties  are 
known,  an  effort  initially  shall  be  made, 
to  the  extent  practicable,  to  determine 
whether  they  can  and  will  perform  the 
necessary  removal  action  promptly  and 
properly. 

(3)  This  section  does  not  apply  to 
removal  actions  taken  pursuant  to 
section  104(b)  of  CERCLA.  The  criteria 
for  such  actions  are  set  forth  in  section 
104(b)  of  CERCLA. 

(b)(1)  At  any  release,  regardless  of 
whether  the  site  is  included  on  the 
National  Priorities  List  (NPL).  where  the 
lead  agency  makes  the  determination, 
based  on  the  factors  in  paragraph  (b)(2) 
of  this  section,  that  there  is  a  threat  to 
public  health  or  welfare  of  the  United 
States  or  the  environment,  the  lead 
agency  may  take  any  appropriate 
removal  action  to  abate,  prevent, 
minimize,  stabilize,  mitigate,  or 
eliminate  the  release  or  the  threat  of 
release. 

(2)  The  following  factors  shall  be 
considered  in  determining  the 
appropriateness  of  a  removal  action 
pursuant  to  this  section: 

(i)  Actual  or  potential  exposure  to 
nearby  human  populations,  animals,  or 
the  food  chain  from  hazardous 
substances  or  pollutants  or 
contaminants; 

(ii)  Actual  or  potential  contamination 
of  drinking  water  supplies  or  sensitive 
ecosystems; 

(iii)  Hazardous  substances  or 
pollutants  or  contaminants  in  drums.    - 
barrels,  tanks,  or  other  bulk  storage 
containers,  that  may  pose  a  threat  of 
release; 

(iv)  High  levels  of  hazardous 
substances  or  pollutants  or 
contaminants  in  soils  largely  at  or  near 
the  surface,  that  may  migrate; 

(v)  Weather  conditions  that  may  cause 
hazardous  substances  or  pollutants  or, 
contaminants  to  migrate  or  be  released; 

(vi)  Threat  of  fire  or  explosion; 

(vii)  The  availability  of  other 
appropriate  federal  or  state  response 
mechanisms  to  respond  to  the  release; 
and 
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(viii)  Other  situations  or  factors  that 
may  pose  threats  to  public  health  or 
welfare  of  the  United  States  or  the 
environment. 

(3)  If  the  lead  agency  determines  that 
a  removal  action  is  appropriate,  actions 
shall,  as  appropriate,  begin  as  soon  as 
possible  to  abate,  prevent,  minimize, 
stabilize,  mitigate,  or  eliminate  the 
threat  to  public  health  or  welfare  of  the 
United  States  or  the  environment.  The 
lead  agency  shall,  at  the  earliest  possible 
time,  also  make  any  necessary 
determinations  pursuant  to  paragraph 
(b)(4)  of  this  section. 

(4)  Whenever  a  planning  period  of  at 
least  six  months  exists  before  on-site 
activities  must  be  initiated,  and  the  lead 
agency  determines,  based  on  a  site 
evaluation,  that  a  removal  action  is 
appropriate: 

(i)  The  lead  agency  shall  conduct  an 
engineering  evaluation/cost  analysis 
(EE/CA)  or  its  equivalent.  The  EE/CA  is 
an  analysis  of  removal  alternatives  for  a 
site. 

(ii)  If  environmental  samples  are  to  be 
collected,  the  lead  agency  shall  develop 
sampling  and  analysis  plans  that  shall 
provide  a  process  for  obtaining  data  of 
sufficient  quality  and  quantity  to  satisfy 
data  needs.  Sampling  and  analysis  plans 
shall  be  reviewed  and  approved  by  EPA. 
The  sampling  and  analysis  plans  shall 
consist  of  two  parts: 

(A)  The  field  sampling  plan,  which 
describes  the  number,  type,  and  location 
of  samples  and  the  type  of  analyses;  and 

(B)  The  quaUty  assurance  project 
plan,  which  describes  policy, 
organization,  and  functional  activities 
and  the  data  quality  objectives  and 
measures  necessary  to  achieve  adequate 
data  for  use  in  planning  and 
documenting  the  removal  action. 

(5)  CERCLA  fund-financed  removal 
actions,  other  than  those  authorized 
under  section  104(b)  of  CERCLA,  shall 
be  terminated  after  $2  million  has  been 
obligated  for  the  action  or  12  months 
have  elapsed  from  the  date  that  removal 
activities  begin  on-site,  unless  the  lead 
agency  determines  that: 

(i)  There  is  an  immediate  risk  to 
public  health  or  welfare  of  the  United 
States  or  the  environment;  continued 
response  actions  are  immediately 
required  to  prevent,  limit,  or  mitigate  an 
emergency;  and  such  assistance  will  not 
otherwise  be  provided  on  a  timely  basis; 
or 

(ii)  Continued  response  action  is 
otherwise  appropriate  and  consistent 
with  the  remedial  action  to  be  taken. 

(c)(1)  In  carrying  out  a  response  to  a 
release  of  a  CWA  hazardous  substance, 
as  described  in  CWA  section  311(c)(1), 
as  amended  by  OPA  section  4201(a),  the 
OSC  may: 


(i)  Remove  or  arrange  for  the  removal 
of  a  release,  and  mitigate  or  prevent  a 
substantial  threat  of  a  release,  at  any 
time; 

(ii)  Direct  or  monitor  all  federal,  state, 
and  private  actions  to  remove  a  release; 
and 

(iii)  Remove  and,  if  necessarj',  destroy 
a  vessel  releasing  or  threatening  to 
release  CWA  hazardous  substances,  by 
whatever  means  are  available. 

(2)  If  the  investigation  by  the  OSC 
under  §  300.410  shows  that  the  release 
of  a  CWA  hazardous  substance  results 
in  a  substantial  threat  to  public  health 
or  welfare  of  the  United  States,  the  OSC 
shall  direct  all  federal,  state,  or  private 
actions  to  remove  the  release  or  to 
mitigate  or  prevent  the  threat  of  such  a 
release,  as  appropriate.  In  directing  the 
response,  the  OSC  may  act  without 
regard  to  any  other  provision  of  law 
governing  contracting  procedures  or 
employment  of  personnel  by  the  federal 
government  to: 

(i)  Remove  or  arrange  for  the  removal 
of  the  release; 

(ii)  Mitigate  or  prevent  the  substantial 
threat  of  the  release;  and 

(iii)  Remove  and,  if  necessary,  destroy 
a  vessel  releasing,  or  threatening  to 
release,  by  whatever  means  are 
available. 

(3)  In  the  case  of  a  release  of  a  CWA 
hazardous  substance  posing  a 
substantial  threat  to  public  health  or 
welfare  of  the  United  States,  the  OSC 
shall: 

(i)  Assess  opportunities  for  the  use  of 
various  special  teams  and  other 
assistance  described  in  §  300.145,  as 
appropriate; 

(ii)  Request  immediate  activation  of 
the  RRT;  and 

(iii)  Take  whatever  additional 
response  actions  are  deemed 
appropriate.  When  requested  by  the 
OSC,  the  lead  agency  or  RRT  shall 
dispatch  appropriate  personnel  to  the 
scene  of  the  release  to  assist  the  OSC. 
This  assistance  may  include  technical 
support  in  the  agency's  areas  of 
expertise  and  disseminating  information 
to  the  public  in  accordance  with 
§  300.155.  The  lead  agency  shall  ensure 
that  a  contracting  officer  is  available  on- 
scene,  at  the  request  of  the  OSC. 

(d)  Removal  actions  shall,  to  the 
extent  practicable,  contribute  to  the 
efficient  performance  of  any  anticipated 
long-term  remedial  action  with  respect 
to  the  release  concerned. 

(ej  The  following  removal  actions  are, 
as  a  general  rule,  appropriate  in  the 
types  of  situations  shown;  however,  this 
list  is  not  exhaustive  and  is  not 
intended  to  prevent  the  lead  agency 
fi-om  taking  any  other  actions  deemed 
necessary  imder  CERCLA,  CWA  section 


311,  or  other  appropriate  federal  or  state 
enforcement  or  response  authorities, 
and  the  list  does  not  create  a  duty  on  the 
lead  agency  to  take  action  at  any 
particular  time: 

(1)  Fences,  warning  signs,  or  other 
security  or  site  control  precautions — 
where  humans  or  animals  have  access  to 
the  release; 

(2)  Drainage  controls,  for  example, 
run-off  or  run-on  diversion — where 
needed  to  reduce  migration  of 
hazardous  substances  or  pollutants  or 
contaminants  off-site  or  to  prevent 
precipitation  or  nm-off  from  other 
sources,  for  example,  flooding,  from 
entering  the  release  area  from  other 
areas; 

(3)  Stabilization  of  berms,  dikes,  or 
impoundments  or  drainage  or  closing  of 
lagoons — where  needed  to  maintain  the 
integrity  of  the  structures; 

(4)  Capping  of  contaminated  soils  or 
sludges — where  needed  to  reduce 
migration  of  hazardous  substances  or 
pollutants  or  contaminants  into  soil, 
groimd  or  surface  water,  or  air; 

(5)  Using  chemicals  and  other 
materials  to  retard  the  spread  of  the 
release  or  to  mitigate  its  effects — where 
the  use  of  such  chemicals  will  reduce 
the  spread  of  the  release; 

(6)  Excavation,  consolidation,  or 
removal  of  highly  contaminated  soils 
from  drainage  or  other  areas — where 
such  actions  will  reduce  the  spread  of. 
or  direct  contact  with,  the 
contamination; 

(7)  Removal  of  drums,  barrels,  tanks, 
or  other  bulk  containers  that  contain  or 
may  contain  hazardous  substances  or 
pollutants  or  contaminants — where  it 
will  reduce  the  fikelihood  of  spillage; 
leakage;  exposure  to  humans,  animals, 
or  food  chain;  or  fire  or  explosion; 

(8)  Containment,  treatment,  disposal, 
or  incineration  of  hazardous  materials — 
where  needed  to  reduce  the  likelihood 
of  human,  animal,  or  food  chain 
exposure;  or 

(9)  Provision  of  alternative  water 
supply — where  necessary  immediately 
to  reduce  exposure  to  contaminated 
household  water  and  continuing  until 
such  time  as  local  authorities  can  satisfy 
the  need  for  a  permanent  remedy. 

(f)  Where  necessary  to  protect  public 
health  or  welfare,  the  lead  agency  shall 
request  that  FEMA  conduct  a  temporary' 
relocation  or  that  state/local  officials 
conduct  an  evacuation. 

(g)  If  the  lead  agency  determines  that 
the  removal  action  will  not  fully  address 
the  threat  posed  by  the  release  and  the 
release  may  require  remedial  action,  the 
lead  agency  shall  ensure  an  orderly 
transition  from  removal  to  remedial 
response  activities. 
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(h)  CERCLA  removal  actions 
conducted  by  states  under  cooperative 
agreements,  described  in  subpart  F  of 
this  part,  shall  comply  with  all 
requirements  of  thii  section. 

fi)  Facilities  operated  by  a  state  or 
poUtical  subdivision  at  the  time  of 
disposal  require  a  state  cost  share  of  at 
least  50  percent  of  Fund-financed 
response  costs  if  a  Fund- financed 
remedial  action  is  conducted. 

(j)  Fund-financed  removal  actions 
under  CERCLA  section  104  and  removal 
actions  pursuant  to  CERCLA  section  106 
shall,  to  the  extent  practicable 
considering  the  exigencies  of  the 
situation,  attain  applicable  or  relevant 
and  appropriate  requirements  (ARARs) 
under  federal  environmental  or  state 
enviroimiental  or  faciUty  siting  laws. 
Waivers  described  in 
§  300.430(f)(l)(ii)(C)  may  be  used  for 
removal  actions.  Other  federal  and  state 
advisories,  criteria,  or  guidance  may,  as 
appropriate,  be  considered  in 
formulating  the  removal  action  (see 
§  300.400(g)(3)).  La  determining  whether 
compliance  with  ARARs  is  practicable, 
the  lead  agency  may  consider 
appropriate  factors,  including: 

(1)  The  urgency  of  the  situation;  and 

(2)  The  scope  of  the  removal  action  to 
be  conducted. 

(k)  Removal  actions  pursuant  to 
section  106  or  122  of  CERCLA  are  not 
subject  to  the  following  requirements  of 
this  section: 

(1)  Section  300.415(a)(2)  requirement 
to  locate  responsible  parties  and  have 
them  undertake  the  response; 

(2)  Section  300.415(b)(2)(vii) 
requirement  to  consider  the  availabiUty 
of  other  appropriate  federal  or  state 
response  and  enforcement  mechanisms 
to  respond  to  the  release; 

(3)  Section  300.415(b)(5)  requirement 
to  terminate  response  after  S2  million 
has  been  obfigated  or  12  months  have 
elapsed  from  the  date  of  the  initial 
response;  and 

(4)  Section  300.415(g)  requirement  to 
assure  an  orderly  transition  from 
removal  to  remedial  action. 

(1)  To  the  extent  practicable,  provision 
for  post-removal  site  control  following  a 
CERCLA  Fund-financed  removal  action 
at  both  NPL  and  non-NFL  sites  is 
encouraged  to  be  made  prior  to  the 
initiation  of  the  removal  action.  Such 
post-removal  site  control  includes 
actions  necessary  to  ensiue  the 
effectiveness  and  integrity  of  the 
removal  action  after  the  completion  of 
the  on-site  removal  action  or  after  the  $2 
million  or  12-month  statutory  limits  are 
reached  for  sites  that  do  not  meet  the 
exemption  criteria  in  paragraph  (b)(5)  of 
rhis  section.  Post-removal  site  control 
may  be  conducted  by: 


(1)  The  affected  state  or  political 
subdivision  thereof  or  local  units  of 
government  for  any  removal; 

(2)  Potentially  responsible  parties;  or 

(3)  EPA's  remedial  program  for  some 
federal-lead  Fund-financed  responses  at 
NPL  sites. 

(m)  OSCs/RPMs  conducting  removal 
actions  shall  submit  OSC  reports  to  the 
RRT  as  required  by  §  300.165. 

(n)  Community  relations  in  removal 
actions.  (1)  In  the  case  of  all  CERCLA 
removal  actions  taken  pursuant  to 
§  300.415  or  CERCLA  enforcement 
actions  to  compel  removal  response,  a 
spokesperson  shall  be  designated  by  the 
lead  agency.  The  spokesperson  shall 
inform  the  community  of  actions  taken, 
respond  to  inquiries,  and  provide 
information  concerning  the  release.  All 
news  releases  or  statements  made  by 
participating  agencies  shall  be 
coordinated  with  the  OSC/RPM.  The 
spokesperson  shall  notify,  at  a 
minimum,  immediately  affected 
citizens,  state  and  local  officials,  and, 
when  appropriate,  civil  defense  or 
emergency  memagement  agencies. 

(2)  For  CERCLA  actions  where,  based 
on  the  site  evaluation,  the  lead  agency 
determines  that  a  removal  is 
appropriate,  and  that  less  than  six 
months  exists  before  on-site  removal 
activity  must  begin,  the  lead  agency 
shall: 

(i)  Publish  a  notice  of  availability  of 
the  administrative  record  file 
estabUshod  pursuant  to  §  300.820  in  a 
major  local  newspaper  of  general  ' 

circulation  within  60  days  of  initiation 
of  on-site  removal  activity; 

(ii)  Provide  a  pubUc  comment  period, 
as  appropriate,  of  not  less  than  30  days 
from  the  time  the  administrative  record 
file  is  made  available  for  pubUc 
inspection,  pursuant  to  §  300.820(b)(2); 
and 

(iii)  Prepare  a  written  response  to 
significant  comments  pursuant  to 
§  300.820(b)(3). 

(3)  For  CERCLA  removal  actions 
where  on-site  action  is  expected  to 
extend  beyond  120  days  from  the 
initiation  of  on-site  removal  activities, 
the  lead  agency  shall  by  the  end  of  the 
120-day  period: 

(i)  Conduct  interviews  wdth  local 
officials,  community  residents,  pubUc 
interest  groups,  or  other  interested  or 
affected  parties,  as  appropriate,  to  sohcit 
their  concerns,  information  needs,  and 
how  or  when  citizens  would  like  to  be 
involved  in  the  Superfund  process; 

(ii)  Prepare  a  formal  community 
relations  plan  (CRP)  based  on  the 
community  interviews  and  other 
relevant  information,  specifying  the 
community  relations  activities  that  the 


lead  agency  expects  to  undertake  during 
the  response;  and 

(iii)  Establish  at  least  one  local 
information  repository  at  or  near  the 
location  of  the  response  action.  The 
information  repository  should  contain 
items  made  available  for  pubUc 
information.  Fiuther,  an  administrative 
record  file  estabUshed  pursuant  to 
subpart  I  for  all  removal  actions  shall  be 
available  for  pubUc  inspection  in  at 
least  one  of  the  repositories.  The  lead 
agency  shall  inform  the  pubUc  of  the    - 
establishment  of  the  information 
repository  and  provide  notice  of 
availability  of  the  administrative  record 
file  for  pubUc  review.  All  items  in  the 
repository  shall  be  available  for  public 
inspection  and  copying. 

(4)  Where,  based  on  the  site 
evaluation,  the  lead  agency  determines 
that  a  CERCLA  removal  action  is 
appropriate  and  that  a  planning  period 
of  at  least  six  months  exists  prior  to 
initiation  of  the  on-site  removal 
activities,  the  lead  agency  shall  at  a 
minimum: 

(i)  Comply  with  the  requirements  set 
forth  in  paragraphs  (n)(3)  (i),  (ii),  and 
(iii)  of  this  section,  prior  to  the 
completion  of  the  EE/CA,  or  its 
equivalent,  except  that  the  information 
repository  and  the  administrative  record 
file  will  be  established  no  later  than 
when  the  EE/CA  approval  memorandum 
is  signed; 

(iij  PubUsh  a  notice  of  availabiUty  and 
brief  description  of  the  EE/CA  in  a 
major  local  newspaper  of  general 
circulation  pursuant  to  §  300.820; 

(iii)  Provide  a  reasonable  opportunity, 
not  less  than  30  calendar  days,  for 
submission  of  written  and  oral 
comments  after  completion  of  the  EE/ 
CA  pursuant  to  §  300.820(a).  Upon 
timely  request,  the  lead  agency  will 
extend  the  public  comment  period  by  a 
minimum  of  15  days;  and 

(iv)  Prepare  a  written  response  to 
significant  comments  pursuant  to 
§  300.820(a). 

9.  Subpart  G  is  revised  to  read  as 
follows: 

Subpart  G — ^Trustees  for  Natural  Resources 

300.600  DesignaUon  of  federal  trtistees. 

300.605  State  trustees. 

300.610  Indian  tribes. 

300.612  Foreign  trustees. 

300.615  Responsibilities  of  trustees. 

Subpart  G — Trustees  for  Natural 
Resources 

§  300.600    Designation  of  federal  trustees. 

(a)  The  President  is  required  to 
designate  in  the  NCP  those  federal 
officials  who  are  to  act  on  behalf  of  the 
pubhc  as  trustees  for  natural  resources. 
Federal  officials  so  designated  will  act 


piu^uant  to  section  107(f)  of  CERCLA, 
section  311(f)(5)  of  the  CWA,  and 
section  1006-of  the  OPA.  Natural 
respurces  means  land,  fish,  wildlife, 
biota,  air.  water,  groimd  water,  drinking 
water  supplies,  and  other  such 
resources  belonging  to,  managed  by, 
held  in  trust  by,  appertaining  to.  or 
otherwise  controlled  (hereinafter 
referred  to  as  "managed  or  controlled") 
by  the  United  States  (including  the 
resources  of  the  exclusive  economic 
zone). 

(b)  The  following  individuals  shall  be 
the  designated  trustee(s)  for  general 
categories  of  natural  resources, 
including  their  supporting  ecosystems. 
They  are  authorized  to  act  pursuant  to 
section  107(f)  of  CERCLA,  section 
311(f)(5)  of  the  CWA,  or  section  1006  oF 
the  OPA  when  there  is  injury  to, 
destruction  of,  loss  of,  or  threat  to 
natural  resources,  including  thejr 
supporting  ecosystems,  as  a  result  of  a 
release  of  a  hazardous  substance  or  a 
discharge  of  oil.  Notwithstanding  the 
other  designations  in  this  section,  the 
Secretaries  of  Commerce  and  the 
Interior  shall  act  as  trustees  of  those 
resoiu-ces  subject  to  their  respective 
management  or  control. 

(1)  Secretary  of  Commerce.  The 
Secretary  of  Commerce  shall  act  as 
trustee  for  natural  resources  managed  or 
controlled  by  DOC  and  for  natural 
resoiu-ces  managed  or  controlled  by 
other  federal  agencies  and  that  are 
found  in,  under,  or  using  waters 
navigable  by  deep  draft  vessels,  tidally 
influenced  waters,  or  waters  of  the 
contiguous  zone,  the  exclusive 
economic  zone,  and  the  outer 
continental  shelf.  However,  before  the 
Secretary  takes  an  action  with  respect  to 
an  affected  resource  under  the 
management  or  control  of  another 
federal  agency,  he  shall,  whenever 
practicable,  seek  to  obtain  the 
concurrence  of  that  other  federal 
agency.  Examples  of  the  Secretary's 
trusteeship  include  the  following 
natural  resources  and  their  supporting 
ecosystems:  marine  fishery  resources; 
anadromous  fish;  endangered  species 
and  marine  mammals;  and  the  resources 
of  National  Marine  Sanctuaries  and 
National  Estuarine  Research  Reserves. 

(2)  Secretary  of  the  Interior.  The 
Secretary  of  the  Interior  shall  act  as 
trustee  for  natiu^l  resources  managed  or 
controlled  by  the  DOI.  Examples  of  the 
Secretary's  trusteeship  include  the 
following  natural  resources  and  their 
supporting  ecosystems:  migratory  birds; 
anadromous  fish;  endangered  species 
and  marine  mammals;  federally  owoied 
minerals;  and  certain  federally  managed 
water  resources.  The  Secretary  of  the 
Interior  shall  also  be  trustee  for  those 


natural  resources  for  which  an  Indian 
tribe  would  otherwise  act  as  trustee  in 
those  cases  where  the  United  States  acts 
on  behalf  of  the  Indian  tribe. 

(3)  Secretary  for  the  land  managing 
agency.  For  natural  resources  located 
on.  over,  or  under  land  administered  by 
the  United  States,  the  trustee  shall  be 
the  head  of  the  department  in  which  the 
land  managing  agency  is  found.  The 
trustees  for  the  principal  federal  land 
managing  agencies  are  the  Secretaries  of 
DOI.  USDA,  DOD,  and  DOE. 

(4)  Head  of  authorized  agencies.  For 
natural  resources  located  in  the  United 
States  but  not  otherwise  described  in 
this  section,  the  trustee  shall  be  the 
head  of  the  federal  agency  or  agencies 
authorized  to  manage  or  control  those 
resoiuces. 

§300.605    State  trustees. 

State  trustees  shall  act  on  behalf  of  the 
public  as  trustees  for  natural  resources, 
including  their  supporting  ecosystems, 
within  the  boundary  of  a  state  or 
belonging  to,  managed  by,  controlled  by, 
or  appertaining  to  such  state.  For  the 
purposes  of  subpart  G  of  this  part,  the 
definition  of  the  term  "state"  does  not 
include  Indian  tribes.  The  governor  of  a 
state  is  encouraged  to  designate  a  state 
lead  trustee  to  coordinate  all  state 
trustee  responsibilities  with  other 
trustee  agencies  and  with  response 
activities  of  the  RRT  and  OSC.  The 
state's  lead  trustee  would  designate  a 
representative  to  serve  as  contact  with 
the  OSC.  This  individual  should  have 
ready  access  to  appropriate  state 
officiais  with  environmental  protection, 
emergency  response,  and  natural 
resource  responsibilities.  The  EPA 
Administrator  or  USCG  Commandant  or 
their  designees  may  appoint  the  state 
lead  trustee  as  a  member  of  the  Area 
Committee.  Response  strategies  should 
be  coordinated  between  the  state  and 
other  trustees  and  the  OSC  for  specific 
natural  resource  locations  in  an  inland 
or  coastal  zone  and  should  be  included 
in  the  Fish  and  Wildlife  and  Sensitive 
Environments  Plan  annex  of  the  ACP. 

§300.610    Indian  tribes. 

The  tribal  chairmen  (or  heads  of  the 
governing  bodies)  of  Indian  tribes,  as 
defined  in  §  300.5,  or  a  person 
designated  by  the  tribal  officials,  shall 
act  on  behalf  of  the  Indian  tribes  as 
trustees  for  the  natural  resources, 
including  their  supporting  ecosystems, 
belonging  to,  managed  by,  controlled  by. 
or  appertaining  to  such  Indian  tribe,  or 
held  in  trust  for  the  benefit  of  such 
Indian  tribe,  or  belonging  to  a  member 
of  such  Indian  tribe,  if  such  resources 
are  subject  to  a  trust  restriction  on 
alienation.  When  the  tribal  chairman  or 


head  of  the  tribal  governing  body 
designates  another  person  as  trustee,  the 
tribal  chairman  or  head  of  the  tribal 
governing  body  shall  notify  the 
President  of  such  designation.  Such 
officials  are  authorized  to  act  when 
there  is  injury  to,  destruction  of,  loss  of. 
or  threat  to  natural  resources,  including 
their  supporting  ecosystems  as  a  result 
of  a  release  of  a  hazardous  substanr.e. 

§300.612    Foreign  trustees. 

Pursuant  to  section  1006  of  the  OPA, 
foreign  trustees  shall  act  on  behalf  of  the 
head  of  a  foreign  government  as  trustees 
for  natural  resources  belonging  to. 
managed  by,  controlled  by,  or 
appertaining  to  such  foreign 
government. 

§  300.61 5    Responsibilities  of  trustees. 

(a)  Where  there  are  multiple  trustees. 
because  of  coexisting  or  contiguous 
natural  resources  or  conciurent 
jurisdictions,  they  should  coordinate 
and  cooperate  in  carrying  out  these 
responsibilities. 

(b)  Trustees  are  responsible  for 
designating  to  the  RRTs  and  the  Area 
Committees,  for  inclusion  in  the  RCP 
and  the  ACP,  appropriate  contacts  to 
receive  notifications  from  the  OSCs/ 
RPMs  of  discharges  or  releases. 

(c)(1)  Upon  notification  or  discovery 
of  injury  to,  destruction  of,  loss  of,  or 
threat  to  natural  resources,  trustees  ma\ . 
pursuant  to  section  107(f)  of  CERCLA. 
or  section  31 1(f)(5)  of  the  CWA,  take  the 
following  or  other  actions  as 
appropriate: 

(i)  Conduct  a  prehminary  survey  of 
the  area  affected  by  the  discharge  or 
release  to  determine  if  trust  resources 
under  their  jurisdiction  are,  or 
potentially  may  be,  affected; 

(ii)  Cooperate  with  the  OSC/RPM  in 
coordinating  assessments, 
investigations,  and  planning; 

(iii)  Carry  out  damage  assessments;  or 

(iv)  Devise  and  carry  out  a  plan  for 
restoration,  rehabilitation,  replacemenl. 
or  acquisition  of  equivalent  natural 
resources.  In  assessing  damages  to 
natural  resources,  the  federal,  state,  ajid 
Indian  tribe  trustees  have  the  option  of 
following  the  procedures  for  natural 
resource  damage  assessments  located  at 
43CFRpart  11. 

(2)  Upon  notification  or  discover^'  of 
injury  to.  destruction  of.  loss  of,  or  loss 
of  use  of.  natural  resources,  or  the 
potential  for  such,  resulting  from  a 
discharge  of  oil  occurring  after  August 
18,  1990,  the  trustees,  pursuant  to 
section  1006  of  the  OPA,  are  to  take  the 
following  actions: 

(i)  In  accordance  with  OPA  section 
1006(c),  determine  the  need  for 
assessment  of  natural  resource  daniagi  ^. 
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collect  data  necessary  for  a  potential 
damage  assessment,  and,  where 
appropriate,  assess  damages  to  natural 
resources  under  their  trusteeship;  and 

(ii)  As  appropriate,  and  subject  to  the 
public  participation  requirements  of 
OPA  section  1006(c),  develop  and 
implement  a  plan  for  the  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  the  equivalent,  of  the 
natural  resources  under  their 
Lf^steeship; 

(3)(i)  The  trustees,  consistent  with 
procedures  specified  in  the  Fish  and 
Wildlife  and  Sensitive  Environments 
Plan  Annex  to  the  Area  Contingency 
Plan,  shall  provide  timely  advice  on 
recommended  actions  concerning 
trustee  resources  that  are  potentially 
affected  by  a  discharge  of  oil.  This  may 
include  providing  assistance  to  the  OSC 
in  identifying/recommending  pre- 
approved  response  techniques  and  in 
predesignating  shoreline  types  and  areas 
in  ACPs. 

(ii)  The  trustees  shall  assure,  through 
the  lead  administrative  trustee,  that  the 
OSC  is  informed  of  their  activities 
regarding  natural  resource  damage 
assessment  that  may  affect  response 
operations  in  order  to  assure 
coordination  and  minimize  any 
interference  with  such  operations.  The 
trustees  shall  assure,  through  the  lead 
administrative  trustee,  that  all  data  from 
the  natural  resource  damage  assessment 
activities  that  may  support  more 
effective  operational  decisions  are 
provided  in  a  timely  manner  to  the  OSC. 

(iii)  When  circumstances  permit,  the 
OSC  shall  share  the  use  of  federal 
response  resources  (including  but  not 
limited  to  aircraft,  vessels,  and  booms  to 
contain  and  remove  discharged  oil)  with 
the  trustees,  providing  tru.stee  activities 
do  not  interfere  with  response  actions. 
The  lead  administrative  trustee 
facilitates  effective  and  efficient 
communication  between  the  OSC  and 
the  other  trustees  during  response 
operations  and  is  responsible  for 
applying  to  the  OSC  for  non-monetar>' 
federal  response  resources  on  behalf  of 
all  trustees.  The  lead  administrative 
trustee  is  also  responsible  for  applying 
to  the  NPFC  for  funding  for  initiation  of 
damage  assessment  for  injuries  to 
natural  resources. 

(d)  The  authority  of  federal  trustees 
includes,  but  is  not  limited  to  the 
following  actions: 

(1)  Requesting  that  the  Attorney 
General  seek  compensation  from  the 
responsible  parties  for  the  damages 
assessed  and  for  the  costs  of  an 
assessment  and  of  restoration  planning; 
and 

(2)  Participating  in  negotiations 
Setween  the  United  States  and 
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potenticdly  responsible  parties  to  obtain 
PRP-financed  or  PRP-conducted 
assessments  and  restorations  for  injured 
resources  or  protection  for  threatened 
resources  and  to  agree  to  covenants  not 
to  sue,  where  appropriate. 

(3)  Requiring,  in  consultation  with  the 
lead  agency,  any  person  to  comply  with 
the  requirements  of  CERCLA  section 
104(e)  regarding  information  gathering 
and  access. 

(4)  Initiating  damage  assessments,  as 
provided  in  OPA  section  6002. 

(e)  Actions  which  may  be  taken  by 
any  trustee  pursuant  to  section  107(f)  of 
CERCLA,  section  311(fl(5)  of  the  CWA, 
or  section  1006  of  the  OPA  include,  but 
are  not  limited  to,  any  of  the  following: 

(1)  Requesting  that  an  authorized 
agency  issue  an  administrative  order  or 
pursue  injunctive  relief  against  the 
parties  responsible  for  the  discharge  or 
release;  or 

(2)  Requesting  that  the  lead  agency 
remove,  or  arrange  for  the  removal  of,  or 
provide  for  remedial  action  with  respect 
to,  any  oil  or  hazardous  substances  from 
a  contaminated  medium  pursuant  to 
section  104  of  CERCLA  or  section  311  - 
of  CWA. 

10.  Subpart  H  is  revised  to  read  as 
follows: 

Subpart  H — Participation  by  Ottier  Persons 
300  700    Activities  by  other  persons. 

Subpart  H— Participation  by  Other 
Persons 

§  300.700    Activities  by  other  persons. 

(a)  General.  Except  as  provided,.(e.g., 
in  CWA  section  311(c)),  any  person  may 
undertake  a  response  action  to  reduce  or 
eliminate  a  release  of  a  hazardous 
substance,  pollutant,  or  contaminant. 

(b)  Summary  of  CERCLA  authorities. 
The  mechanisms  available  to  recover 
the  costs  of  response  actions  under 
CERCLA  are,  in  summary: 

(1)  Section  107(a),  wherein  any 
person  may  receive  a  court  award  of  his 
or  her  response  costs,  plus  interest,  from 
tlie  party  or  parties  found  to  be  liable; 

(2)  Section  111(a)(2),  wherein  a 
private  party,  a  PRP  pursuant  to  a 
settlement  agreement,  or  certain  foreign 
entities  may  file  a  claim  against  the 
Fund  for  reimbursement  of  response 
costs; 

(3)  Section  106(b),  wherein  any 
person  who  has  complied  with  a  section 
1 06(a)  order  may  petition  the  Fund  for 
reimbursement  of  reasonable  costs,  plus 
interest;  and 

(4)  Section  123,  wherein  a  general 
purpose  unit  of  local  government  may 
apply  to  the  Fund  under  40  CFR  part 
310  for  reimbursement  of  the  costs  of 
temporary  emergency  measures  that  are 


necessary  to  prevent  or  mitigate  injury 
to  human  health  or  the  environment 
associated  with  a  release. 

[cY  Section  107(a)  cost  recovery 
actions.  (1)  Responsible  parties  shall  b*» 
liable  for  all  response  costs  incurred  by 
the  United  States  government  or  a  state 
or  an  Indian  tribe  not  inconsistent  with 
the  NCP. 

(2)  Responsible  parties  shall  be  liable 
for  necessary  costs  of  response  actions 
to  releases  of  hazardous  substances 
incurred  by  any  other  person  consistent 
with  the  NCP. 

(3)  For  the  purpose  of  cost  recovery 
under  section  107(a)(4)(B)  of  CERCLA: 

(i)  A  private  party  response  action 
will  be  considered  "consistent  with  the 
NCP"  if  the  action,  when  evaluated  as 
a  whole,  is  in  substantial  compliance 
with  the  applicable  requirements  in 
paragraphs  (5)  and  (6)  of  this  section, 
and  results  in  a  CERCLA -quality 
cleanup;  and 

(ii)  Any  response  action  carried  out  in 
compliance  with  the  terms  of  an  order 
issued  by  EPA  pursuant  to  section  106 
of  CERCLA,  or  a  consent  decree  entered 
into  pursuant  to  section  122  of  CERCLA, 
will  be  considered  "consistent  with  the 
NCP." 

(4)  Actions  under  §  300.700(c)(1)  will 
not  be  considered  "inconsistent  with 
the  NCP,"  and  actions  under 

§  300.700(c)(2)  will  not  be  considered 
not  "consistent  with  the  NCP,"  based  on 
immaterial  or  insubstantial  deviations 
from  the  provisions  of  40  CFR  part  300. 

(5)  The  following  provisions  of  this 
Part  are  potentially  applicable  to  private 
party  response  actions: 

(i)  Section  300.150  (on  worker  health 
and  safety); 

(ii)  Section  300.160  (on 
documentation  and  cost  recovery ); 

(iii)  Section  300.400(c)(1),  (4),  (5),  and 
(7)  (on  determining  the  need  for  a  Fund- 
financed  action);  (e)  (on  permit 
requirements)  except  that  the  pennit 
waiver  does  not  apply  to  private  party 
response  actions;  and  (g)  (on 
identification  of  ARARs)  except  that 
applicable  requirements  of  federal  or 
state  law  may  not  be  waived  by  a  private 
party; 

(iv)  Section  300.405(b),  (c),  and  (d) 
(on  reports  of  releases  to  the  NRC); 

(v)  Section  300.410  (on  removal  site 
evaluation)  except  paragraphs  (f)(5)  and 
(6); 

(vi)  Section  300.415  (on  removal 
actions)  except  paragraphs  (aj(2), 
(b)(2)(vii),  (b)(5),  and  (g);  and  including 
§  300.415(j)  with  regard  to  meeting 
ARARs  where  practicable  except  that 
private  party  removal  actions  must 
always  comply  with  the  requirements  of 
applicable  law; 


(vii)  Section  300.420  {on  remedial  site 
evaluation); 

(viii)  Section  300.43t)  (on  RI/FS  and 
selection  of  remedy)  except  paragraph 
(f)(l)(ii)(C)(6)  and  that  applicable 
requirements  of  federal  or  state  law  may 
not  be  waived  by  a  private  party;  and 

(ix)  Section  300.435  (on  RD/RA  and 
operation  and  maintenance). 

(6)  Private  parties  undertaking 
response  actions  should  provide  an 
opportimity  for  public  comment 
concerning  the  selection  of  the  response 
action  based  on  the  provisions  set  out 
below,  or  based  on  substantially    . 
equivalent  state  and  local  requirements. 
The  following  provisions  of  this  part 
regarding  public  participation  are 
potentially  apphcable  to  private  party 
response  actions,  with  the  exception  of 
administrative  record  and  information 
repository  requirements  stated  therein: 

(i)  Section  300.155  (on  public 
information  and  community  relations); 

(ii)  Section  300.415(n)  (on  conununity 
relations  during  removal  actions); 

(iii)  Section  300.430(c)  (on 
community  relations  during  RI/FS) 
except  paragraph  (c)(5): 

(iv)  Section  300.430(f)(2),  (3).  and  (6) 
(on  community  relations  during 
selection  of  remedy);  and 

(v)  Section  300.435(c)  (on  community 
relations  during  RD/RA  and  operation 
and  maintenance). 

(7)  When  selecting  the  appropriate 
remedial  action,  the  methods  of 
remedying  releases  listed  in  Appendix 
D  of  this  part  may  also  be  appropriate 
to  a  private  party  response  action. 

(8)  Except  for  actions  taken  pursuant 
to  CERCLA  sections  104  or  106  or 
response  actions  for  which 
reimbursement  from  the  Fund  will  be 
sought,  any  action  to  be  taken  by  the 
lead  agency  listed  in  paragraphs  (c)(5) 
through  (c)(7)  may  be  taken  by  the 
person  carrying  out  the  response  action. 

(d)  Section  11 1(a)(2)  claims.  (1) 
Persons,  other  than  those  listed  in 
paragraphs  {dHl)  (i)  through  (iii)  of  this 
section,  may  be  able  to  receive 
.  reimbursement  of  response  costs  by 
means  of  a  claim  against  the  Fund.  The 
categories  of  persons  excluded  from 
pursuing  this  claims  authority  are; 

(i)  Federal  government; 

(ii)  State  governments,  and  their 
political  subdivisions,  unless  they  are 
potentially  responsible  parties  covered 
by  an  order  or  consent  decree  pursuant 
to  section  122  of  CERCLA;  and 

(iii)  Persons  operating  imder  a 
procurement  contract  or  an  assistance 
agreement  with  the  United  States  with 
respect  to  matters  covered  by  that 
contract  or  assistance  agreement,  unless 
specifically  provided  therein. 


(2)  In  order  to  be  reimbursed  by  the 
Fund,  an  eligible  person  must  notify  the 
Administrator  of  EPA  or  designee  prior 
to  taking  a  response  action  and  receive 
prior  approval,  i.e.,  "preauthorization." 
for  such  action. 

(3)  Preauthorization  is  EPA's  prior 
approval  to  submit  a  claim  against  the 
Fond  for  necessary  response  costs 
incurred  as  a  result  of  carrying  out  the 
NCP.  All  applications  for 
preauthorization  will  be  reviewed  to 
determine  whether  the  request  should    * 
receive  priority  for  funding.  EPA,  in  its 
discretion,  may  grant  preauthorization 
of  a  claim.  Preauthorization  will  be 
considered  only  for: 

(i)  Removal  actions  pursuant  to 
§300.415; 

(ii)  CERCLA  section  104(b)  activities; 
and 

(iii)  Remedial  actions  at  National 
Priorities  List  sites  pursuant  to 
§300.435. 

(4)  To  receive  EPA's  prior  approval, 
the  eligible  person  must: 

(i)  Demonstrate  technical  and  other 
capabilities  to  respond  safely  and 
effectively  to  releases  of  hazardous 
substances,  pollutants,  or  contaminants; 
and 

(ii)  Establish  that  the  action  will  be 
consistent  with  the  NCP  in  accordance 
with  the  elements  set  forth  in 
paragraphs  (c)  (5)  through  (8)  of  this 
section. 

(5)  EPA  will  grant  preauthorization  to 
a  claim  by  a  party  it  determines  to  be 
potentially  liable  under  section  107  of 
CERCLA  only  in  accordance  with  an 
order  issued  pursuant  to  section  106  of 
CERCLA,  or  a  settlement  with  the 
federal  government  in  accordance  with 
section  122  of  CERCLA. 

(6)  Preauthorization  does  not  establish 
an  enforceable  contractual  relationship 
l)etween  EPA  and  the  claimant. 

(7)  Preauthorization  represents  EPA's 
commitment  that  if  funds  are 
appropriated  for  response  actions,  the 
response  action  is  conducted  in 
accordance  with  the  preauthorization 
decision  document,  and  costs  are 
reasonable  and  necessar\', 
reimbursement  will  be  made  from  the 
Superfund,  up  to  the  maximum  amount 
provided  in  the  preauthorization 
decision  document. 

(8)  For  a  claim  to  be  awarded  under 
section  111  of  CERCLA,  EPA  must 
certify  that  the  costs  were  necessary  and 
consistent  with  the  preauthorization 
decision  document. 

(e)  Section  106(b)  petition.  Subject  to 
conditions  specified  in  CERCLA  section 
106(b),  any  person  who  has  complied 
with  an  order  issued  after  October  16, 
1986  pursuant  to  section  106(a)  of 
CERCLA.  roav  seek  reimbursement  for 


response  costs  incurred  in  complying 
with  that  order  unless  the  person  has 
waived  that  right. 

(f)  Section  123  reimbursement  to  local 
governments.  Any  general  purpose  unit 
of  local  government  for  a  pjohtical 
subdivision  that  is  affected  by  a  release 
may  receive  reimbursement  for  the  costs 
of  temporar>'  emergency  measures 
necessary  to  prevent  or  mitigate  injiuy 
to  human  health  or  the  environment 
subject  to  the  conditions  set  forth  in  40 
CFR  part  310.  Such  reimbursement  may 
not  exceed  S25.000  for  a  single 
response. 

(g)  Release  From  Liability. 
Implementation  of  response  measures 
by  potentially  responsible  parties  or  by 
any  other  person  does  not  release  those 
parties  from  liability  under  section 
107(a)  of  CERCLA.  except  as  provided 
in  a  settlement  under  section  1 22  of 
CERCLA  or  a  federal  court  judgment, 

(h)  OH  Pollution  Act  Claims.  Claims 
are  authorized  to  be  presented  to  the 
OSLTF  under  section  1013  of  the  OPA. 
for  certain  uncompensated  removal 
costs,  or  uncompensated  damages 
resulting  from  the  discharge,  or 
substantial  threat  of  discharge,  of  oil 
from  a'vessel  or  facility  into  or  upon  the 
navigable  waters,  adjoining  shorelines, 
or  exclusive  economic  zone  of  the 
United  States.  Anyone  desiring  to  file  a 
claim  against  the  OSLTF  may  obtain 
general  information  on  the  procedure 
for  filing  a  claim  from  the  Director. 
National  Pollution  Funds  Center.  Suite 
1000,  4200  Wilson  Boulevard. 
Arlington,  Virginia  22203-1804.  (703) 
235-4756. 

1 1 .  Subpart  J  is  rcvisf'd  to  n-ad  as 
follows: 

Subpart  J — Use  of  Dispersants  and  Other 
Chemicals 

300.900  G*-neral. 

300.905  .N'CP  Product  Scheduie. 

300.910  Authorization  of  use. 

.300.915  Data  requirements. 

300  920  Addition  of  product.*  to  .sclK-tiule. 

Subpart  J — Use  of  Dispersants  and 
Other  Chemicals 

§300.900    Gene.'al. 

(a)  Section  311(d)(2)(G)  of  the  CWA 
requires  that  EPA  prepare  a  schedule  of 
dispersants.  other  chemicals,  and  other 
spill  mitigating  de\'ices  and  substances, 
if  any.  that  may  be  used  in  canying  out 
the  NCP.  This  subpart  makes  provisions 
for  such  a  schedule. 

(b)  TTiis  subpart  applies  to  the 
navigable  waters  of  the  United  States 
and  adjoining  shorelines,  the  vi-aters  of 
the  contiguous  zone,  and  the  high  seas 
Ijeyond  the  contiguous  zone  in 
connection  with  activities  under  the 
Outer  Continental  Shelf  Lands  Ad. 
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activities  under  the  Deepwater  Port  Act 
of  1974,  or  activities  that  may  affect 
natural  resources  belonging  to. 
appertaining  to,  or  under  the  exclusive 
management  authority  of  the  United 
States,  including  resources  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  of  1976. 

(c)  This  subpart  appHes  to  the  use  of 
any  rhemical  agents  or  other  additives 
as  defined  in  subpart  A  of  this  part  that 
may  be  used  to  remove  or  control  oil 
discharges. 

§300.905    NCP  Product  Schedule. 

(a)  Oil  Discharges.  (1)  EPA  shall 
maintain  a  schedule  of  dispersants  and 
other  chemical  or  bioremediation 
products  that  may  be  authorized  for  use 
on  oil  discharges  in  accordance  with  the 
procedures  set  forth  in  §  300.910.  This 
schedule,  called  the  NCP  Product 
Schedule,  may  be  obtained  from  the 
Emergency  Response  Division  (5202-G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  S\V.,  Washington.  DC 
20460.  The  telephone  number  is  1-202- 
260-2342. 

(2)  Products  may  be  added  to  the  NCP 
Product  Schedule  by  the  process 
specified  in  §  300.920. 

(b)  Hazardous  Substance  Releases. 
IReservedj 

§300.910    Auttiorization  of  use. 

(a)  RRTs  and  Area  Committees  shall 
address,  as  part  of  their  planning 
activities,  the  desirability  of  using 
appropriate  dispersants,  surface 
washing  agents,  surface  collecting 
agents,  bioremediation  agents,  or 
miscellaneous  oil  spill  control  agents 
Usted  on  the  NCP  Product  Schedule, 
and  the  desirability  of  using  appropriate 
burning  agents.  RCPs  and  ACPs  shall,  as 
appropriate,  include  applicable 
preauthorization  plans  and  address  the 
specific  contexts  in  which  such 
products  should  and  should  not  be 
used.  In  meeting  the  provisions  of  this 
paragraph,  preauthorization  plans  may 
address  factors  such  as  the  potential 
sources  and  types  of  oil  that  might  be 
spilled,  the  e.xistence  and  location  of 
environmentally  sensitive  resources  that 
might  be  impacted  by  spilled  oil. 
available  product  and  storage  locations, 
available  equipment  and  adequately 
trained  operators,  and  the  available 
means  to  monitor  product  application 
and  effectiveness.  The  RRT 
representatives  from  EPA  and  the  states 
with  jurisdiction  over  the  waters  of  the 
area  to  which  a  preauthorizati-on  plan 
appUes  and  the  DOC  and  DOI  natural 
resource  trustees  shall  review  and  either 
approve,  disapprove,  or  approve  with 
modification  the  preauthorization  plans 
developed  by  Area  Committees,  as 


appropriate.  Approved  preauthorization 
plans  shall  be  included  in  the 
appropriate  RCPs  and  ACPs.  If  the  RRT 
representatives  from  EPA  and  the  states 
with  jurisdiction  over  the  waters  of  the 
area  to  which  a  preauthorization  plan 
apphes  and  the  DOC  and  DOI  natural 
resource  trustees  approve  in  advance 
the  use  of  certain  products  under 
specified  circumstances  as  described  in 
the  preauthorization  plan,  the  OSC  may 
authorize  the  use  of  the  products 
writhout  obtaining  the  specific 
concurrences  described  in  paragraphs 
(b)  and  (c)  of  this  section. 

(b)  For  spill  situations  that  are  not 
addressed  by  the  preauthorization  plans 
developed  pursuant  to  paragraph  (a)  of 
this  section,  the  OSC.  with  the 
concurrence  of  the  EPA  representative 
to  the  RRT  and,  as  appropriate,  the 
concurrence  of  the  RRT  representatives 
from  the  states  with  jurisdiction  over 
the  navigable  waters  threatened  by  the 
release  or  discharge,  and  in  consultation 
with  the  DOC  and  DOI  natural  resource 
trustees,  when  practicable,  may 
authorize  the  use  of  dispersants,  surface 
washing  agents,  surface  collecting 
agents,  bioremediation  agents,  or 
miscellaneous  oil  spill  control  agents  on 
the  oil  discharge,  provided  that  the 
products  are  Hsted  on  the  NCP  Product 
Schedule. 

(c)  The  OSC.  with  the  concurrence  of 
the  EPA  representative  to  the  RRT  and. 
as  appropriate,  the  concurrence  of  the 
RRT  representatives  from  the  states  with 
jurisdiction  over  the  navigable  waters 
threatened  by  the  release  or  discharge, 
and  in  consultation  with  the  DOC  and 
DOI  natural  resource  trustees,  when 
practicable,  may  authorize  the  use  of 
burning  agents  on  a  case-by-case  basis. 

(d)  The  OSC  may  authorize  the  use  of 
any  dispersant.  surface  washing  agent, 
surface  collecting  agent,  other  chemical 
agent,  burning  agent,  bioremediation 
agent,  or  miscellaneous  oil  spill  control 
agent,  including  products  not  listed  on 
the  NCP  Product  Schedule,  without 
obtaining  the  concurrence  of  the  EPA 
representative  to  the  RRT  and.  as 
appropriate,  the  RRT  representatives 
from  the  states  with  jurisdiction  over 
the  navigable  waters  threatened  by  the 
release  or  discharge,  when,  in  the 
judgment  of  the  OSC,  the  use  of  the 
product  is  necessary  to  prevent  or 
substantially  reduce  a  hazard  to  human 
life.  Whenever  the  OSC  authorizes  the 
use  of  a  product  pursuant  to  this 
paragraph,  the  OSC  is  to  inform  the  EPA 
RRT  representative  and,  as  appropriate, 
the  RRT  representatives  from  the 
affected  states  and,  when  practicable, 
the  DOC/DOI  natural  resources  trustees 
of  the  use  of  a  product,  including 
products  not  on  the  Schedule,  as  soon 


as  possible.  Once  the  threat  to  hiunan 
life  has  subsided,  the  continued  use  of 
a  product  shall  be  in  accordance  with 
paragraphs  (a),  (b),  and  (c)  of  this 
section. 

(e)  Sinking  agents  shall  not  be 
authorized  for  application  to  oil 
discharges. 

(f)  When  developing  preauthorization 
plans,  RRTs  may  require  the 
performance  of  supplementary  toxicity 
and  effectiveness  testing  of  products,  in 
addition  to  the  test  methods  specified  in 
§  300.915  and  described  in  Appendix  C 
to  part  300,  due  to  existing  site-specific 
or  area-specific  concerns. 

§300.915    Data  requirements. 

(a)  Dispersants.  (1)  Name,  brand,  or 
trademark,  if  any.  under  which  the 
dispersant  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone        , 
number  of  primary  distributors  or  sales 
outlets. 

(4)  Special  handling  and  worker 
precautions  for  storage  and  field 
application.  Maximiun  and  minimum 
storage  temperatures,  to  include 
optimum  ranges  as  well  as  temperatures 
that  vdll  cause  phase  separations, 
chemical  changes,  or  other  alterations  to 
the  effectiveness  of  the  product. 

(5)Shelfhfe. 

(6)  Recommended  apphcation 
procedures,  concentrations,  and 
conditions  for  use  depending  upon    " 
water  salinity,  water  temperature,  types 
and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(7)  Effectiveness.  Use  the  Swirling 
Flask  effectiveness  test  methods 
described  in  Appendix  C  to  part  300. 
Manufacturers  shall  submit  test  results 
and  supporting  data,  along  with  a 
certification  signed  by  responsible 
corporate  officials  of  the  manufacturer 
and  laboratory  stating  that  the  test  was 
conducted  on  a  representative  product 
sample,  the  testing  was  conducted  using 
generally  accepted  laboratory  practices.  ■ 
and  they  believe  the  results  to  be 
accurate.  A  dispersant  must  attain  an 
effectiveness  value  of  45  percent  or 
greater  to  be  added  to  the  NCP  Product 
Schedule.  Manufacturers  are 
encouraged  to  provide  data  on  product 
performance  under  conditions  other 
than  those  captured  by  these  tests. 

(a)  Dispersant  Toxicity.  For  those 
dispersants  that  meet  the  effectiveness' 
threshold  described  in  paragraph  (a)(7) 
above,  use  the  standard  toxicity  test 
methods  described  in  Appendix  C  to 
part  300.  Manufacturers  shall  submit 
•  test  resuhs  and  supporting  data,  along  - 
■  with  a  certification  signed  by   ' 


responsible  corporate  officials  of  the 
manufacturer  and  laboratory  stating  that 
the  test  was  conducted  on  a 
representative  product  sample,  the 
testing  was  conducted  using  generally 
accepted  laboratory  practices,  and  they 
believe  the  results  to  be  accurate. 

(9)  The  following  data  requirements 
incorporate  by  reference  standards  frt)m 
the  1991  or  1992  Annual  Books  of 
ASTM  Standards.  American  Society  for 
Testing  and  Materials,  1916  Race  Street. 
Philadelphia.  Pennsylvania  19103.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  vrith  5  U.S.C. 
552(a)  and  1  CFR  part  51.^ 

(i)  Flash  Point — Select  appropriate 
method  from  the  following: 

(A)  ASTM^D  56-«7.  "Standard  Test 
Method  for  Flash  Point  by  Tag  Closed 
Tester." 

(B)  ASTM— D  92-90.  "Standard  Test 
Method  for  Flash  and  Fire  Points  by 
Cleveland  Open  Cup;" 

(C)  ASTM— D  93-90,  "Standard  Test 
Methods  for  Flash  Point  bj*  Pensky- 
Martens  Closed  Tester** 

(D)  ASTM— D  1310-86,  "Standard 
Test  Method  for  Flash  Point  and  Fire 
Point  of  Liquids  by  Tag  Open-Cup 
Apparatus;"  or 

(E)  ASTM— D  3278-89.  "Standard 
Test  Methods  for  Flash  Point  of  Liquids 
by  Setaflash  Closed -Cup  Apparatus." 

(ii)  Pour  Point— Use  ASTM— D  97-87. 
"Standard  Test  Method  for  Pour  Point  of 
Petroleum  Oils." 

(iii)  Viscosity— Use  ASTM— D  445- 
88.  "Standard  Test  Method  for 
Kinematic  Viscosity  of  Transparent  and 
Opaque  Liquids  (and  the  Calculation  of 
Dynamic  Viscosity) . " 

(iv)  Specific  Gravity— Use  ASTM— D 
1298-85(90).  "Standard  Test  Method  for 
Density.  Relative  Density  (Specific 
Gravity),  or  API  Gravity  of  Crude 
Petroleimi  and  Liquid  Petroleum 
Products  by  Hydrometer  Method." 

(v)  pH— Use  ASTM— D  1293-84{90). 
"Standard  Test  Methods  for  pH  of 
Water." 

(10)  Dispersing  Agent  Components. 
Itemize  by  chemical  name  and 
percentage  by  weight  each  component 
of  the  total  formulation.  The  percentages 
will  include  maximum,  minimum,  and 
average  weights  in  order  to  refiect 
quality  control  variations  in 
manufacture  or  formulation.  In  addition 
to  the  chemical  information  provided  in 
response  to  the  first  two  sentences, 
identify  the  major  components  in  at 


least  the  following  categories:  surface 
active  agents,  solvents,  and  additives. 

(11)  iwavy  Metals,  Cyanide,  and 
Chlorinated  Hydrocarbons.  Using 
standard  test  procedures,  state  the 
concentrations  or  upper  hmits  of  the 
following  materials: 

(i)  Arsenic,  cadmium,  chromixun, 
copper,  lead,  mercury,  nickel,  zinc,  plus 
any  other  metals  that  may  be  reasonably 
expected  to  be  in  the  sample.  Atomic 
absorption  methods  should  be  used  and 
the  detailed  analytical  methods  and 
sample  preparation  shall  be  fully 
described. 

(ii)  Cyanide.  Standard  calorimetric 
procedures  should  be  used. 

(iii)  Chlorinated  hydrocarbons.  Gas 
chromatography  should  be  used  and  the 
detailed  analytical  methods  and  sample 
preparation  shall  be  fully  described.  At 
a  minimum,  the  following  test  methods 
shall  be  used  for  chlorinated 
hydrocarbon  analyses:  EPA  Method 
601 — Purgeable  halocarbons  (Standard 
Method  6230  B)  and  EPA  Method  608— 
Organochlorine  pesticides  and  PCBs 
(Standard  Method  6630  C).2 

(12)  The  technical  product  data 
submission  shall  include  the  identity  of 
the  laboratory  that  performed  the 
required  tests,  the  quaUfications  of  the 
laboratory  staff,  induding  professional 
biographical  information  for  individuals 
responsible  for  any  tests,  and  laboratory 
experience  with  similar  tests. 
Laboratories  performing  toxicity  tests 
for  dispersant  toxicity  must  demonstrate 
previous  toxicity  test  experience  in 
order  for  their  results  to  be  accepted.  It 
is  the  responsibility  of  the  submitter  to 
select  competent  analytical  laboratories 
based  on  the  guidelines  contained 
herein.  EPA  reserves  the  right  to  refuse 
to  accept  a  submission  of  technical 
product  data  because  of  lack  of 
qualification  of  the  anal}lical 
laboratory,  significant  variance  between 
submitted  data  and  any  laboratory 
confirmation  performed  by  EPA,  or 
other  circumstances  that  w^uld  result  in 
inadequate  or  inaccurate  information  on 
the  dispersing  agent. 

(b)  Surface  washing  agents.  (1)  Name, 
brand,  or  trademark,  if  any,  under 
which  the  surface  washing  agent  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 


'  Copies  of  these  standards  m«y  be  obtHined  from 
the  publisbet.  Copies  may  be  Inspaded  at  the  U.S. 
Enviroameotal  Protectioa  Agency.  401  M  St..  SW., 
Room  LG.  Washiiigton.  DC  or  at  the  OfTice  oftbe 
Federal  Register,  1100  L  Street,  NW.,  Room  8401. 
Washington.  DC  2040S. 


'These  lest  methods  may  be  obtained  from: 
Standard  Methods  for  the  Examination  of  Water  and 
Wastewater.  17tb  Edition,  .\mericaxi  Public  Haallh 
Association.  1989;  or  Method  601 — Purgeable 
halocarbons,  40  CFR  part  136  and  Method  606— 
OrgaiKxihlortne  pesticide  and  PCBs,  40  CFR  part 
136.  Copfes  may  be  Inspected  at  tiie  U.S. 
Environmeatal  ProtectioD  Agency.  401  M  St..  SW..  - 
Room  LG,  Washington,  DC  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street.  NW..  Room  8401, 
Washington.  DC  20408. 


(3)  Name,  address,  and  telephone 
number  of  primar>'  distributors  or  sales 
outlets. 

(4)  Special  handling  and  worker 
precauticms  for  storage  and  field 
application.  Maximum  and  minimum 
storage  tempwratures,  to  include 
optimum  ranges  as  well  as  temperatures 
that  will  cause  phase  separations, 
chemical  changes,  or  other  alterations  to 
the  effectiveness  of  the  product 

(5)Shdfiife. 

(6)  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use  depending  upon 
water  salinity,  water  temperature,  tj-pes 
and  ages  of  the  pollutants,  and  any  other 
application  restriction*. 

(7)  Toxicity.  Use  standard  toxicity  test 
methods  described  in  Appendix  C  to 
part  300. 

(8)  Follow  the  data  requirement 
specifications  in  paragraph  (a)(9)  of  this 
section, 

(9)  Surface  Washing  Agent 
Components.  Itemize  by  chemical  name 
and  percentage  by  wei^t  each 
component  of  the  total  formulation.  The 
percentages  will  include  maximum, 
minimum,  and  average  weights  in  order 
to  refiect  quality  control  variations  in 
manufacture  or  formulation.  In  addition 
to  the  chemical  information  provided  in 
response  to  the  first  two  sentences, 
identify  the  major  components  in  at 
least  the  following  categories:  surface 
active  agents,  solvents,  and  additives. 

(10)  Heavy  Metals,  Cyanide,  and 
Chlorinated  Hydrocarbons.  Follow 
specifications  in  paragraph  (a)(ll)  of 
this  section. 

(11)  Anal\lical  Laboratory 
Requirements  for  Technical  Product 
Data.  Follow  specifications  in  paragraph 
(a)(12)  of  this  section. 

(c)  Surface  collecting  agents.  (1) 
Name,  brand,  or  trademark,  if  any, 
under  which  the  product  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primarj-  distributors  or  sales 
outlets. 

(4)  Special  handling  and  worker 
precautions  for  storage  and  field 
application.  Maximum  and  minimum 
storage  temperatures,  to  include 
optimum  ranges  as  wzW  as  temperatures 
that  will  cause  phase  separations, 
chemical  changes,  or  other  alterations  to 
the  effecti\'eness  of  the  product. 

(5)  Shelf  life. 

(6)  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use  depending  upon 
water  saUnit>',  water  temperature,  tj-pes 
and  ages  of  the  pollutants,  and  any  otb^r 
application  restrictions. 
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(7)  Toxicity.  Use  standard  toxicity  test 
methods  described  in  Appendix  C  to 
part  300. 

(8)  Follow  the  data  requirement 
specifications  in  paragraph  (a)(9)  of  this 
section. 

(9)  Test  to  Distingmsh  Between 
Surface  Collecting  Agents  and  Other 
Chemical  Agents. 

(i)  Method  Summary — Five  milliliters 
of  the  chemical  under  test  are  mixed 
with  95  milliliters  of  distilled  water  and 
allowed  to  stand  imdisturbed  for  one 
hour.  Then  the  volume  of  the  upper 
phase  is  determined  to  the  nearest  one 
milliliter. 

(ii)  Apparatus. 

(A)  Mixing  Cy Under:  100  milliliter 
subdivisions  and  fitted  with  a  glass 
stopper. 

(B)  Pipettes:  Volumetric  pipette,  5.0 
milUliter. 

(C)  Timers. 

(iii)  Procedure — Add  95  milliliters  of 
distilled  water  at  22°  C.  plus  or  minus 
3°  C,  to  a  100  millihter  mixing  cylinder. 
To  the  surface  of  the  water  in  the  mixing 
cylinder,  add  5.0  milliliters  of  the 
chemical  under  test.  Insert  the  stopper 
and  invert  the  cylinder  five  times  in  ten 
seconds.  Set  upright  for  one  hour  at  22* 
C,  plus  or  minus  3°  C,  and  then  measure 
the  chemical  layer  at  the  surface  of  the 
water.  If  the  major  portion  of  the 
chemical  added  (75  percent)  is  at  the 
water  surface  as  a  separate  and  easily 
distinguished  layer,  the  product  is  a 
surface  collecting  agent. 

(10)  Surface  Collecting  Agent 
Components.  Itemize  by  chemical  name 
and  percentage  by  weight  each 
component  of  the  total  formulation.  The 
percentages  should  include  maximum, 
minimum,  and  average  weights  in  order 
to  reflect  quality  control  variations  in 
manufacture  or  formulation.  In  addition 
to  the  chemical  information  provided  in 
response  to  the  first  two  sentences, 
identify  the  major  components  in  at 
least  the  following  categories:  surface 
action  agents,  solvents,  and  additives. 

(11)  Heavy  Metals,  Cyanide,  and 
Chlorinated  Hydrocarbons.  Follow 
specifications  in  paragraph  (a)(ll)  of 
this  section. 

(12)  Analytical  Laboratory 
Requirements  for  Technical  Product 
Data.  Follow  specifications  in  paragraph 
(a)(12)  of  this  section. 

(d)  Bioremediation  Agents.  (1)  Name, 
brand,  or  trademark,  if  any,  under 
which  the  agent  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets. 
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(4)  Special  handling  and  worker 
precautions  for  storage  and  field 
application.  Maximum  and  minimum 
storage  temperatures. 

(5)  Shelf  life. 

(6)  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use  depending  upon 
water  salinity,  water  temperature,  types 
and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(7)  Bioremediation  Agent 
Effectiveness.  Use  bioremediation.agent 
effectiveness  test  methods  described  in 
Appendix  C  to  part  300. 

(8)  Bioremediation  Agent  Toxicity 
[Reserved]. 

(9)  Biological  additives. 

(i)  For  microbiological  cultures, 
furnish  the  following  information: 

(A)  Listing  of  each  component  of  the 
total  formulation,  other  than 
microorganisms,  by  chemical  name  and 
percentage  by  weight. 

(B)  Listing  of  all  microorganisms  by 
species. 

(C)  Percentage  of  each  species  in  the 
composition  of  the  additive. 

(D)  Optimum  pH.  temperature,  and 
salinity  ranges  for  use  of  the  additive,  . 
and  maximum  and  minimum  pH. 
temperature,  and  salinity  levels  above  or 
below  which  the  effectiveness  of  the 
additive  is  reduced  to  half  its  optimum 
capacity. 

(E)  Special  nutrient  requirements,  if 
anv. 

(F)  Separate  listing  of  the  following, 
and  test  methods  for  such 
determinations:  Salmonella,  fecal 
coliform.  Shigella,  Staphylococcus 
Coagulase  positive,  and  Beta  Hemolytic 
Streptococci. 

(ii)  For  enzyme  additives,  furnish  the 
following  information: 

(A)  Listing  of  each  component  of  the 
total  formulation,  other  than  enzymes, 
by  chemical  name  and  percentage  by 
weight. 

(B)  Enzyme  name(s). 

(C)  International  Union  of 
Biochemistry  (I.U.B.)  number(s). 

(D)  Source  of  the  enzvme. 

(E)  Units. 

(F)  Specific  Activity. 

(G)  Optimum  pH,  temperature,  and 
salinity  ranges  for  use  of  the  additive, 
and  maximum  and  minimimi  pH, 
temperature,  and  salinity  levels  above  or 
below  which  the  effectiveness  of  the 
additive  is  reduced  to  half  its  optimum 
capacity. 

(H)  Enzyme  shelf  life. 
(I)  Enzyme  optimum  storage 
conditions. 

(10)  For  nutrient  additives,  furnish 
the  following  information: 

(i)  Listing  of  each  component  of  the 
total  formulation  by  chemical  name  and 
percentage  by  weight. 


(ii)  Nutrient  additive  optimum  storage 
conditions. 

(11)  Analytical  Laboratory 
Requirements  for  Technical  Product 
Data.  Follow  specifications  in  paragraph 
(a)(12)  of  this  section. 

(e)  Burning  Agents.  EPA  does  not 
require  technical  product  data 
submissions  for  burning  agents  and  does 
not  include  burning  agents  on  the  NCP 
Product  Schedule. 

(f)  Miscellaneous  Oil  Spill  Control  . 
Agents.  (1)  Name,  brand,  or  trademark, 
if  any.  under  which  the  miscellaneous 
oil  spill  control  agent  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets. 

(4)  Brief  description  of  recommended 
uses  of  the  product  and  how  the  product 
works. 

(5)  Special  handling  and  worker 
precautions  for  storage  and  field 
application.  Maximum  and  minimum 
storage  temperatures,  to  include 
optimum  ranges  as  well  as  temperatures 
that  will  cause  phase  separations, 
chemical  changes,  or  other  alternatives 
to  the  effectiveness  of  the  product. 

16)  Shelf  hfe. 

(7)  Recommended  appUcation 
procedures,  concentrations,  and 
conditions  for  use  depending  upon 
water  salinity,  water  temperature,  types 
and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(8)  Toxicity.  Use  standard  toxicity  test 
methods  described  in  Appendix  C  to 
part  300. 

(9)  Follow  the  data  requirement 
specifications  in  paragraph  (a)(9)  of  this 
section. 

(10)  Miscellaneous  Oil  Spill  Control 
Agent  Components.  Itemize  by  chemical 
name  and  percentage  by  weight  each 
component  of  the  total  formulation.  The 
percentages  should  include  maximum, 
minimum,  and  average  weights  in  order 
to  reflect  quality  control  variations  in 
manufacture  or  formulation.  In  addition 
to  the  chemical  information  provided  in 
response  to  the  first  two  sentences, 
identify  the  major  components  in  at 
least  the  following  categories;  surface 
active  agents,  solvents,  and  additives. 

(11)  Heavy  Metals,  Cyanide,  and 
Chlorinated  Hydrocarbons.  Follow 
specifications  in  paragraph  (a)(ll)  of 
this  section. 

(12)  For  any  miscellaneous  oil  spill 
control  agent  that  contains 
microbiological  cultures,  enzyme 
additives,  or  nutrient  additives,  furnish 
the  information  specified  in  paragraphs 
(d)(9)  and  (d)(10)  of  this  section,  as 
appropriate. 


(13  J  Analytical  laboratory 
Requirements  for  Technical  Product 
Data.  Follow  specifications  in  paragraph 
(a)(l  2)  of  this  section. 

(g)  Sorbents.  (1)  Sorbent  material  may 
consist  of,  but  is  not  limited  to,  the 
following  materials:  :  " 

(i)  Organic  products — 

(A)  Peat  moss  or  straw; 

(B)  Cellulose  fibers  or  cork; 

(C)  Com  cobs; 

(D)  Chicken,  duck,  or  other  bird 
feathers. 

(ii)  Mineral  compounds — 

(A)  Volcanic  ash  or  perlite; 

(B)  Vermiculite  or  zeolite, 
(iii)  Synthetic  products — 

(A)  Polypropylene; 

(B)  Polyethylene; 

(C)  Polyurethane; 

(D)  Polyester.  ; 

(2)  EPA  does  not  require  technical 
product  data  submissions  for  sorbents 
and  does  not  include  sorbents  on  the 
NCP  Product  Schedule. 

(3)  Manufacturers  that  produce- 
sorbent  materials  that  consist  of 
materials  other  than  those  listed  in 
paragraph  (g)(1)  of  this  section  shall 
submit  to  EPA  the  technical  product 
data  specified  for  miscellaneous  oil  spill 
control  agents  in  paragraph  (f)  of  this 
section  and  EPA  will  consider  listing 
those  products  on  the  NCP  Product 
Schedule  under  the  miscellaneous  oil 
spill  control  agent  category.  EPA  will 
inform  the  submitter  in  writing,  within 
60  days  of  the  receipt  of  technical 
product  data,  of  its  decision  on  adding 
the  product  to  the  Schedule. 

(4)  Certification.  OSCs  may  request  a 
written  certification  from  manufacturers 
that  produce  sorbent  materials  that 
consist  solely  of  the  materials  listed  in 
paragraph  (g)(1)  of  this  section  prior  to 
making  a  decision  on  the  use  of  a 
particular  sorbent  material.  The 
certification  at  a  minimum  shall  state 
that  the  sorbent  consists  solely  of  the 
materials  listed  in  §  300.915(g)(1)  of  the 
NCP.  The  following  statement,  when 
completed,  dated,  and  signed  by  a 
sorbent  manufacturer,  is  sufficient  to 
meet  the  written  certification 
requirement: 

[SORBENT  NAME)  is  a  sorbent  material 
and  consists  solely  of  the  materials  listed 
in  §  300.915(g)(1)  of  the  NCP. 

(h)  Mixed  products.  Manufacturers  of 
products  that  consist  of  materials  that 
meet  the  definitions  of  two  or  more  of 
the  product  categories  contained  on  the 
NCP  Product  Schedule  shall  submit  to 
EPA  the  technical  product  data 
specified  in  this  section  for  each  of 
those  product  categories.  After  review  of 
the  submitted  technical  product  data, 
and  the  performance  of  required 
dispersant  effectiveness  and  toxicity 


tests,  if  appropriate,  EPA  wdll  make  a 
determination  on  whether  and  under 
which  category  the  mixed  product 
should  be  listed  on  the  Schedule, 

§  300.920    Addition  of  products  to 
Schedule. 

(a)  Dispersants.  (1)  To  add  a 
dispersant  to  the  NOP  Product 
Schedule,  submit  the  technical  product 
data  specified  in  §  300.915(a)  to  the 
Emergency  Response  Division  (5202-G), 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW.  Washington.  DC 
20460.  A  dispersant  must  attain  an 
effectiveness  value  of  45  percent  or 
greater  in  order  to  be  added  to  the 
Schedule. 

(2)  EPA  reserves  the  right  to  request 
further  documentation  of  the 
manufacturers'  test  results.  EPA  also 
reserves  the  right  to  verify  test  results 
and  consider  tbe  results  of  EPA's 
verification  testing  in  determining 
whether  the  dispersant  meets  listing 
criteria.  EPA  will,  within  60  days  of 
receiving  a  complete  appUcation  as 
specified  in  §  300.915(a)  of  this  part, 
notify  the  manufacturer  of  its  decision 
to  list  the  product  on  the  Schedule,  or 
request  additional  information  and/ or  a 
sample  of  the  product  in  order  to  review 
and/or  conduct  validation  sampling.  If 
EPA  requests  additional  information 
and/or  a  product  sample,  within  60  days 
of  receiving  such  additional  information 
or  sample.  EPA  will  then  notify  the 
manufacturer  in  writing  of  its  decision 
to  list  or  not  list  the  product. 

(3)  Request  for  review  of  decision,  (i) 
A  manufacturer  whose  product  was 
determined  to  be  ineUgible  for  listing  on 
the  NCP  Product  Schedule  may  request 
EPA's  Administrator  to  review  the 
determination.  The  request  must  be 
made  in  wTiting  within  30  days  of 
receiving  notification  of  EPA's  decision 
to  not  list  the  dispersant  on  the 
Schedule.  The  request  shall  contain  a 
clear  and  concise  statement  with 
supporting  facts  and  technical  analysis 
demonstrating  that  EPA's  decision  was 
incorrect. 

(ii)  The  Administrator  or  his  designee 
may  request  additional  information 
from  the  manufacturer,  or  from  any 
other  person,  and  may  provide  for  a 
conference  between  EPA  and  the 
manufacturer,  if  appropriate.  The 
Administrator  or  his  designee  shall 
render  a  decision  within  60  days  of 
receiving  the  request,  or  within  60  days 
of  receiving  requested  additional 
information,  if  appropriate,  and  shall 
notify  the  manufacturer  of  his  decision 
in  writing. 

(b)  Surface  washing  agents,  surface 
collecting  agents,  bioremediation 
agents,  and  miscellaneous  oil  spill 


control  agents.  (1)  To  add  a  surface 
washing  .agent,  surface  collecting  agent, 
bioremediation  agent,  or  miscellaneous 
oil  spill  control  agent  to  the  NCP 
Product  Schedule,  the  technical  product 
data  specified  in  §  300.915  must  be 
submitted  to  the  Emergency  Response 
Division  (5202-G),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460.  If  EPA 
determines  that  the  required  data  were 
submitted.  EPA  will  add  the  product  to 
the  Schedule. 

(2)  EPA  will  inform  the  submitter  in 
writing,  within  60  days  of  the  receipt  of 
technical  product  data,  of  its  decision 
on  adding  the  product  to  the  Schedule. 

(c)  The  submitter  may  assert  that 
certain  information  in  the  technical 
product  data  submissions,  including 
technical  product  data  submissions  far 
sorbents  pursuant  to  §  300.915(g)(3),  is 
confidential  business  information.  EPA 
will  handle  such  claims  pursuant  to  the 
provisions  in  40  CFR  part  2,  subpart  B. 
Such  information  must  be  submitted 
separately  from  non-confidential 
information,  clearly  identified,  and 

■  clearly  marked  "Confidential  Business 
Information."  If  the  submitter  fails  to 
make  such  a  claim  at  the  time  of 
submittal,  EPA  may  make  the 
information  available  to  the  public 
without  further  notice. 

(d)  The  submitter  must  notify  EPA  of 
any  changes  in  the  composition, 
formulation,  or  application  of  the 
dispersant,  surface  washing  agent, 
surface  collecting  agent,  bioremediation 
agent,  or  miscellaneous  oil  spill  control 
agent.  On  the  basis  of  this  data.  EPA 
may  require  retesting  of  the  product  if 
the  change  is  likely  to  affect  the 
effectiveness  or  toxicity  of  the  product. 

(e)  The  listing  of  a  product  on  the 
NCP  Product  Schedule  does  not 
constitute  approval  of  the  product.  To 
avoid  possible  misinterpretation  or 
misrepresentation,  any  label, 
advertisement,  or  technical  literature 
that  refers  to  the  placement  of  the 
product  on  the  NCP  Product  Schedule 
must  either  reproduce  in  its  entirety 
EPA's  written  statement  that  it  will  add 
the  product  to  the  NCP  Product 
Schedule  under  §  300.920(a)(2)  or  (b)(2), 
or  include  the  disclaimer  shown  below. 
If  the  disclaimer  is  used,  it  must  be 
conspicuous  and  must  be  fully 
reproduced.  Failiue  to  comply  with 
these  restrictions  or  any  other  improper 
attempt  to  demonstrate  the  approval  of 
the  product  by  any  NRT  or  other  U.S. 
Government  agency  shall  constitute 
grounds  for  removing  the  product  from 
the  NCP  Product  Schedule. 
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DISCLAIMER 

[PRODUCT  NAME)  is  on  the  U.S. 
Environmental  Protection  Agency's  NCP 
Product  Schedule.  This  listing  does  NOT 
mean  that  EPA  approves,  recommends, 
licenses,  certifies,  or  authorizes  the  use  of 
[PRODUCT  NAME)  on  an  oil  discharge. 
This  listing  means  only  that  data  have  been 
submitted  to  EPA  as  required  by  subpart  J 
of  the  National  Contingency  Plan, 
§300.915. 

12.  Appendix  C  to  part  300  is  revised 
to  read  as  follows: 

Appendix  C  to  Part  300— Swirling 
Flask  Dispersant  Effectiveness  Test, 
Revised  Standard  Dispersant  Toxicity 
Test,  and  Bioremediation  Agent 
Effectiveness  Test 

Table  of  Contents 

1.0    Introduction 

2.0    Swirling  Flask  Dispersant  Effectiveness 

Tesr 
3.0    Revised  Standard  Dispersant  Toxicity 

Test 
4.0    Bioremediation  Agent  Effectiveness  Test 
5.ft    Bioremediation  Agent  Toxicity  Test 
6.0    Summary  Technical  Product  Test  Data 

Format 

Feferences 

List  of  Illustrations 

Figure  Number 

1    Swirling  Flask  Test  Apparatus 

List  of  Tables 

Table  Sumber 

1  Major  Ion  Composition  of  "Instant. 

Ocean"  Synthetic  Sea  Salt 

2  Test  Oil  Characteristics 

3  Oil  Standard  Solutions:  Concentrations  in 

Final  DCM  Extractions 

4  Synthetic  Seawater  [Toxicity  Test) 

5  Test  Oil  Characteristics:  No.  2  Fuel  Oil 


6  Analytes  Listed  Under  the  Corresponding 

Internal  Standard  Used  in  Calculating 
RRFs 

7  Primary  Ions  Monitored  for  Each  Target 

Analyte  During  GC/MS  Analysis 

8  Analytes  and  Reference  Compounds 

9  Operating  Conditions  and  Temperature 

Program  of  GC/MS 

10  Two- Way  ANOVA  Table 

1 1  Product  Test  DaU.  Total  Aromatics 

12  Summary  Statistics  for  Product  Test 
Data,  Total  Aromatics 

1 3  Example  Two- Way  ANOVA  Table 

14  Pairwise  Protected  LSD  Mean  Separation 

1.0    Introduction 

1.1    Scope  and  Application.  The  methods 
described  below  apply  to  "dispersants, 
surface  washing  agents,  surface  collecting 
agents,  bioremediation  agents,  and 
miscellaneous  oil  spill  control  agents" 
involving  subpart  J  (Use  of  Dispersants  and 
Other  Chemicals)  in  40  CFR  Part  300 
(National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan).  They  are 
revisions  and  additions  to  the  EPA's 
Standard  Dispersant  Effectiveness  and 
Toxicity  Tests  (1).  The  new  Swirling  Flask 
Dispersant  Effectiveness  Test  is  used  only  for 
testing  dispersants.  The  Revised  Standard 
Dispersant  Toxicity  Test  is  used  for  testing 
dispersants,  as  well  as  surface  washing 
•agents,  surface  collecting  agents,  and 
miscellaneous  oil  spill  control  agents.  The 
bioremediation  agent  effectiveness  test  is 
used  for  testing  bioremediation  agents  only. 

1.2    Definitions.  The  definitions  of 
dispersants,  surface  washing  agents,  surface 
collecting  agents,  bioremediation  agents,  and 
miscellaneous  oil  spill  control  agents  are 
provided  in  40  CFR  300.5. 

2.0    Swirling  Flask  Dispersant  Effectiveness 
Test 

2.1     Summary  of  Method.  This  protocol 
was  developed  by  Environment  Canada  to 
provide  a  relatively  rapid  and  simple  testing 
procedure  for  evaluating  dispersant 


effectiveness  (2).  It  uses  a  modified 
Erlemneyer  flask  to  which  a  side  spout  has 
been  added  for  removing  subsurface  samples 
of  water  near  the  bottom  of  the  flask  without 
disturbing  a  surface  oil  layer.  Seawater  and 
a  surface  layer  of  oil  are  added  to  the  flask. 
Turbulent  mixing  is  provided  by  placing  the 
flask  on  a  standard  shaker  table  at  150  rpm 
for  20  minutes  to  induce  a  swirling  motion 
to  the  liquid  contents.  Following  shaking,  the 
flask  is  immediately  removed  fixjm  the  shaker 
table  and  maintained  in  a  stationary  position 
for  10  minutes  to  allow  the  oil  that  will 
reform  a  slick  to  return  to  the  water's  surface. 
A  sample  of  water  for  chemical  analysis  is 
then  removed  from  the  bottom  of  the  flask 
through  the  side  spout,  extracted  with 
methylene  chloride  (dichloromethane-DCM), 
and  analyzed  for  oil  content  by  UV-visible 
absorption  spectrophotometry  at  wavelengths 
of  340,  370,  and  400  nm  (2). 
2.2     Apparatus. 

2.2.1  Modified  Erlenmeyer  Flask. 
Use  125 -ml  glass  Erlenmeyer  flasks  that 
have  been  modified  to  include  an 
attachment  of  a  glass  side  spout  that 
extends  from  the  bottom  of  the  flask 
upward  to  the  neck  region,  as  shown  in 
Figure  1. 

2.2.2  Shaker  Table.  Use  a  shaker  table 
with  speed  control  unit  with  variable  speed 
(40-400  rpm)  and  an  orbital  diameter  of 
approximately  0.75  inches  (2  cm)  to  provide 
turbulence  to  solutions  in  test  flasks. 

2.2.3  Spectrophotometer.  Use  a  UV- 
visible  spectrophotometer  capable  of 
measuring  absorbance  at  340,  370,  and  400 
nm.  A  Hitachi  Model  U-2000  or  equivalent 
is  accep'table  for  this  purpose. 

2.2.4  Glassware.  Glassware  should 
consist  of  5-,  10-,  25-,  100-.  and  500-ml 
graduated  cylinders;  125-ml  separatory 
funnels  with  Teflon  stopcocks;  and  10-,  100- 
,  and  1,000-ml  volumetric  flasks  and 
micropipettes. 
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Figure  1 
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2.3  Reagents.  2.3.1  Synthetic  seawater.  The 
synthetic  sea  salt  "Instant  Ocean," 
manufactured  by  Aquarium  Systems  of 
Mentor.  OH,  can  be  used  for  this  purpose. 
The  synthetic  seawater  solution  is  prepared 
by  dissolving  34  g  of  the  salt  mixture  in  1 
liter  of  distilled  water  (i.e.,  a  salinity  of  34 
ppt).  Table  1  provides  a  list  of  the  ion 
composition  of  the  seasalt  mixture. 

Table  1.— Major  Ion  Composition 
OF  "Instant  Ocean"  Synthetic 
Sea  Salt 


Ionic  Con- 

Major Ion 

%  Total 
Weight 

centration 

at  34  ppt 

salinity 

(mg/1) 

Chloride  (CI -)  

47.470 

18.740 

Sodium  (NA-)  

26^80 

10,454 

Suttate  (SO*-)  

6.602 

2,631 

Magnesium  (Mg**) 

3J230 

1,256 

Calcium  (Ca**)  — .. 

1.013 

400 

Potassium  (K*)  

1.015 

401 

Bicartxjnate 

(HCO^")  

0.491 

194 

Boron  (B)  /..... 

0.015 

6.0 

Strontium  (Sf*)  .... 

0.001 

7.5 

SOLIDS  total  ... 

86.11% 

34,089.50 

Water  

13.88 
99.99% 

total 

Following  the  preparation,  the  saltwater 
solution  is  allowed  to  equilibrate  to  the 
ambient  temperature  of  the  laboratory-  and 
should  be  in  the  range  of  22:!:3  °C. 

2.3.2     Test  oil.  Two  EPA/Amerir.an 
Petroleum  Institute  (API)  standard  refereni  e 
oils,  Pnidhoe  Bay  and  South  Louisiana 
crude,  should  be  used  for  this  test.  Th«^se  oils 
can  be  obtained  from  the  Resource 
Technology  Corporation.  2931  Soldier 
Springs  Road,  P.O.  Box  1346.  Laramie.  U'Y 
82070,  (307)  742-5452.  These  oils  have  been 
thoroughly  homogenized,  as  well  as 
characterized  physically  and  chemically  for 
previous  EPA  and  API  studies.  Various 
selected  parameters  are  presented  in  Tuhle  2 


Table  2.— Test  Oil 
Characteristics 


Specific  grav- 
ity'. 

API  gravity '  .. 

Sulfur 

Sultur  com- 
pounds, 
profile. 

Nitrogen  

Vanadium 

Nickel  

Simulated  dis- 
tillation pro- 
file. 

Infrared  spec- 
trum. 

UV  fluores- 
cence spec- 
trum. 

Pour  Point 

Viscosity 

at  40  °C 

at  100°C  ... 

Index  


Prudhoe  Bay 
crude  oil 


0.894  kg/1   ... 

26.8  degrees 
1.03  wt%  ..... 


0.20vtrt% 
21  nng/1  .. 
11  mg/1  .. 


South  Louisi- 
ana crude  oil 


0.840  kg/1 

37.0  degrees 
0.23  virt% 


0.031  wt% 
0.95  mg/1 
1.1  mg/1 


+25  "F 


14.09  cST 
4.059  cST 
210  


0°F 

3.582  cST 
1.568  cST 

(-) 


'  At  15  °C 

2ANot  calculable  when  viscosity  at  100 
is  less  than  2.0. 


2.3.3     Methylene  Chloride 
(Dichloromethane-DCM).  pesticide  quality. 
For  extraction  of  all  sample  water  and  oil- 
standard  water  samples. 

2.4     Pretest  preparation.  24. 1  Preparntion 
and  analysis  of  oil  standards.  2.4.1.1 
Standard  solutions  of  oil  for  calibrating  the 
UV-visible  spectrophotometer  are  prepared 
with  the  specific  reference  oils  and 
dispersant  used  for  a  particular  set  of 
experimental  test  runs.  For  experiments  with 
no  dispersant.  only  oil  is  used  to  make  the 
standard  solution.  Fnr  experimi!nts  with  the 
oil  plus  dispersant.  the  standard  is  made 
with  a  1:10  (v:v)  mixture  of  the  dispersant  to 
the  test  oil  (i.e.,  a  dispersant-to-oil  ratio  of 
1:10).  This  ratio  is  used  in  the  test  tank  with 
dispersant  added.  The  presence  of  water  and 
certain  disperrants  in  DCM  extracts  can  affect 
absorbancc  readings  in  a  sper  trophotometer. 


All  standard  solutions  of  oil  (and  dispersant, 
if  present)  should  be  prepared  in  a  stepwise 
manner  that  reflects  the  analytical  protocol 
used  for  the  experimental  water  samples. 

2.4.1.2  To  prep)are  the  standards,  prepare 
a  parent  oil-DCM  standard  by  mixing  1  part 
oil  (plus  1/10  part  premixed  dispersant.  if 
applicable)  to  9  parts  DCM  (i.e.,  1:10  dilution 
of  the  oil  v;v).  Add  a  specific  volume  df  the 
parent  oil-DCM  standard  to  30  ml  of 
synthetic  seawater  in  a  separatory  funnel. 
Exuact  the  oil-water  mixture  with  5-ml 
volumes  of  DCM  after  15  seconds  of  vigorous 
shaking  followed  by  a  2  minute  stationary 
period  to  allow  for  phase  separation  for  each 
extraction.  Repeat  the  extraction  using  a  total 
of  three  5-ml  portions  of  DCM.  Adjust  the 
final  DCM  volume  for  the  combined  extracts 
to  20  ml  with  DCM  in  a  25-ml  graduated 

-  -cylinder. 

2.4.1.3  The^uantities  of  oil  used  to 
achieve  the  desired  concentrations  in  the 
final  20-ml  DCM  extracts  for  the  standard  oil: 
solutions  are  summarized  in  Table  3.  Specific 
masses  for  oil  amounts  in  standards.are 
determined  as  volumes  of  oil  multiplied  by  , 
the  density  of  the  oil. 

2.4.2    Linear  Stability  calibration  of  U\'^ 
Visible  sprctrophotometer. 

2.4.2.1     Before  DCM-extracts  of  dispersed 
oil-water  samples  can  be  analyzed  for  their 
oil  content,  the  UV-visible  spectrophotometer 
must  meet  an  instrument  stability  calibration 
'criterion.  This  criterion  is  determined  with  . 
the  six  oil  standards  identified  in  Table  3. 
Determine  the  absorbanee  of  stand.irds  at 
ea<  h  of  the  throe  analytical  wavelengths  ti.c 
340.  370.  and  400  nm).  Det.ermine  the 
response  factors  (RFs)  for  tne  test  oil  at  each 
of  the  three  analytical  wavelengths  using  the 
f()llo\ving  equation: 

RF.=C/A,  -        (1)        ■ 

wheri^:       ■ 

RF,=Response  fuctor  at  wavelength  x  (>i=340, 

'   370.  or  400  nm) 
C=Oil  concentration,  in  mg^ofoil/nil  of  IX^M 

in  standard  solutidn  .   • 

A.=Spectrophotomutjic  absorbaiK  e  of 

Wiivelfniith  x 


Table  3— Oil  Standard  Solutions:  Concentrations  in  Final  DCM  Extractions  ' 


Final  oil  concentration 

Final  extract  volume 

Total  amount  of  oil 

Volume  of  parent  oil-DCM  sid 

(mg/ml  of  DCM) 

(ml  of  DCM) 

in  standard  (mg) 

(nl)  added  to  saltwater 

4.0 

20.0 

80.0 

890 

2.0 

20.0 

' 

400 

440 

1.0 

20.0 

20.0 

220 

0.50 

20.0 

10.0 

110 

» 

0.10 

20.0 

2.0 

22 

0.05 

20.0 

1.0 

11 

'  Assuming  an  oil  density  of  0  9  g/mJ  and  an  extraction  efficiency  of  1009*  for  oil  from  the  30-ml  of  seawater. 


JMI 


2.4.2.2    Instrument  stability  for  the  initial 
ralibration  is  acceptable  when  the  RFs  for  the 
five  highest  standard  extracts  of  oil  are  <20% 
different  from  the  overall  mean  value  for  the 
five  standards.  If  this  criterion  is  satisfied, 
analysis  of  sample  extracts  can  begin.  RFs  for 
the  lowest  concentration  (COS  mg  oil/ml 


DCM)  are  not  included  in  the  consideration 
because  the  absorbanee  is  close  to  the 
detection  limit  of  the  spectrophotometer 
(with  associated  high  variability  in  the  value) 
for  the  1-cm  path-length  cell  used  for 
measurements.  Absorbances  >3.5  are  not 


included  because  absorbanee  saturation 
occurs  at  and  above  this  value. 

2.4.2.3    Ifoneor  moreof  the  standard  oil 
extracts  do  not  meet  this  linear-stability 
criterion,  then  the  "offending"  standard(s) 
can  be  prepared  a  second  time  (i.e., 
extraction  of  the  specified  amount  of  oil  fnitii 


30-ml  or  seawater  for  the  "offending" 
standard  according  to  the  pretest  preparation 
procedure).  If  replacement  of  the  reanalyzed 
standard  solution(s)  in  the  standard  curve 
meets  the  linear-stability  criterion  (i.e.,  no  RF 
>20%  different  from  the  overall  mean),  then 
analysis  of  sample  extracts  can  begin. 

2.4.2.4  If  the  initial-stability  criterion  is 
still  not  satisfied,  analysis  of  sample  extract 
cannot  begin  and  the  source  of  the  problem 
(e.g..  preparation  protocol  for  the  oil . 
standards,  spectrophotometer  stability,  etc.) 
must  be  corrected. 

2.4.2.5  The  initial  six-point  calibration  of 
the  UV-visiWe  spectrophotometer  at  the  oil 
concentrations  identified  is  required  at  least 
once  per  test  day. 

2.5     Test  procedure.  2.5.1  Preparation  6f 
premixed  dispersant  oil.  Prepare  a  premixed 
dispersant  oil  by  mixing  1  part  dispersant  to 
10  p^s  oil.  Store  this  mixture  in  a  glass 
-container.  The  dispersant  effectiveness  test 
procedures  are  listed  in  steps  1-20: 
-     1.  Prepare  4  replicates  (same  test  oil  and 
dispersant),  one  control  (i.e.,  no  dispersant). 
and  one  method  blank  and  run  at  ihe  same 
time  on  the  shaker  table. 

2.  Add  12012  ml  of  synthetic  seawater  to 
each  of  the  modified  125-ml  glass  Erlenmeyer 
fiasks.  Measure  and  record  thcwater 
temperature. 

3.  Place  the  flasks  securely'  inlo.the  . 
attached  slot  on  the  shaker  table. 

4.  Carefully  add  100  jil  of  an  oil-dispersant 
solution  onto  the  center,  of  the  water's  surface 
using  a  positive  displacement  pipette. 

5.  Agitate  the  flasks  for  20rl  minutes  at 
150110  rpm  on  the  shaker  table. 

6.  After  the  2011  minutes  shaking,  reniovf 
the  flasks  from  the  shaker  table  and  allow 
them  to  remain  stationary  for  1011  minutes 
for  oil  droplet  "settling." 

7.  At  the  conclusion  of  the  lO-niinute 
settling  period,  carefully  decant  a  30-nil 
sample  through  the  side  spout  of  tlie  test 
flasks  into  a  50-ml  graduated  cylinder. 

Note:  Discard  the  first  1-2  ml  of  sample 
water  to  remove  nonhomogeneous  water-oil 
initially  contained  in  the  spwut. 

8.  Transfer  the  samples  from  the  graduated 
"  cylinder  into  a  125-  or  250-ml5lass 

separatory  funnel  Titled  with  a  Teflon 
stopcock. 

9.  Add  5  m|  of  pesticide-quality  DCM  to 
the  separatory  funnel  andshake  vigorously 
for  15  seconds.  Release  the  pres.sure  carefully 
from  the  separatory  funnel  through  the 
stopcock  into  a  fume  hood. 

10.  Allow  the  funnel  to  remain  in  a 
stationary  position  for  2  minutes  to  allow 
phase'separation  of  the  water  and  DCM. 

11.  Drain  the  DCM  layer  from  the 
separatory  funnel  into  a  glass-stoppered,  25- 
ml  graduated  glass  cylinder. 

12.  Repeat  the  DCM-extracticn  process  two 
additional  times. 

13.  Combine  the  three  extracts  in  the 
graduated  c>-linder  and  adjust  the  final 
volume  to  20-ml  with  additional  DCM. 

14.  Analyze  the  samples  using  a  LV- 
spectrophotometer  at  340,  370.  and  400  nm- 
wavelengths  and  determine  the  quantity  of 
oil  as  follows: 


'     C.=(AJxtRF.)x(VDCM)x(V«/Vcw)        (2) 
where: 
C,=Total  mass  of  dispersed  oil  in  swirling 

flask  at  wavelength  x  (x=340,  370,  or  400 

nm) 
A.  =Spectrophotometric  absorbanee  at 

wavelength  x 
RF.=Mean  response  factor  at  wavelength  x 

(determined  from  equation  1) 
Vix.-M=Final  volume  of  E)CM-extract  of  water 

sample  (20  ml) 
V,^=Total  water  volume  in  swirling  flask 

vessel  (120ml) 
Vcw=Volume  of  water  extracted  for  dispersed 
.  oil  content  (30  ml) 

15.  Obtain  three  concentration  values  for 
oil  in  each  experimental  water  sample  (340, 
370.  and  400  nm). 

16.  Determine  the  mean  of  three  values  as 
follows: 

CnK-an=(C.l4O+Cei7O+C<0o)/3  _  (3) 

Note:  Means  will  be  used  for  all 
dispersion-performance  calculations. 
Samples  where  one  of  the  values  for  Cj*,, 
CjTo.  or  Cif.i  is  more  than  30%  different  from 
Cmr«,  will  be  flagged.  Whenever  oil 
measurements  are  flagged  as  having  a 
concentration  based  on  one  wavelength  as 
>30%  different  from  Cmcar.  raw  data  will  be 
evaluated  to  establish  that  the  measurements 
are  valid.  In  addition,  attempts  will  be  made 
to  correlate  the  difference  to  oil  type, 
disp>ersant  lest,  or  dispersant  used.  If  no 
errors  or  correlations  are  apparent  and  >i0% 
of  all  oil  measurements  are  flagged,  the  mean 
concentration  data  vv'ill  be  used  in  the 
calculation  for  dispersant  performance  and 
the  subject  data  will  be  flagged. 

17.  Determine  the  dispersant  p»erformance 
(i.e.,  percent  of  oil  that  is  dispersed,  or  EFF) 
based  on  the  ratio  of  oil  dispersed  in  the  test 
system  to  the  total  oil  added  to  the  system 
as  follows: 

EFF  (in  %)={C.n...u,/Cnrr)xlOO        (4) 
where; 
C„H.^=MBan  value  for  total  rnass  of  dispersed 

oil  in  the  swirling  flask  determined  by 

s{;>ectrophotonietric  analysis 
Cj(/T=Total  mass  of  oil  initially  added  to  the 

experimental  swirling  flask 

18.  Calculate  EFF  using  equation  4  for 
coupled  experiments  with  and  without 
dispersant  (EFFc  and  EFFj,  respectively). 
EFFt  is  the  effectiveness  of  the  control  and 
represents  natural  dispersion  of  the  oil  in  tin 
test  apfVaratus.  EFFj  is  the  measured 
uncorrected  value. 

19.  Calculate  the  final  dispersant 
performance  of  a  chemical  dispersant  agent 
after  correcting  for  natural  dispersion  using 
equations. 

EFF„=EFFa— EFFc  (5) 

where: 

EFFi.=%  disjwrsed  oil  due  to  dispersant  onl\ 
EFF;i=%  dispersed  oil  with  dispersant  added 
EFF^=  %  dispersed  oil  with  no  dispersant 
added 

20.  Calculate  the  average  dispersant 
effectiveness  value  by  summing  the  corrected 
values  (EFFiO  for  each  of  the  four  replicates 
for  each  of  the  two  test  oils  and  dividing  this 
sum  by  eight. 

2.6  Performance  criterion.  The  dispersant 
product  tested  will  remain  in  consideration 
for  addition  to  the  NCP  Product  Schedule  if 


the  average  dispersant  effectiveness,  as 
calculated  in  section  2.5  above,  is  at  leas? 
45%  (i.e.,  50%t5%). 

2.7     Quality  Control  (QC)  procedures  for 
measurements  of  oil  concentrations.  2.7.1 
UV-visible  spectrophotometric 
measurements.  At  least  5%  of  all  UV'-visiblc 
spectrophotometric  measurements  will  be 
performed  in  duplicate  as  a  QC  check  on  the 
analvtical  measurement  method.  The 
absorbanee  values  for  the  duplicates  should 
agree  within  15%  of  their  mean  value. 

2.7.2    Method  blanks.  AnaKiical  method 
blanks  involve  an  analysis  of  seawater  blanks 
(i.e..  seawater  but  no  oil  or  dispersant  in  a 
swirling  flask  vessel)  through  testing  and 
analytical  procedures  (3,  pp  7*-80).  Meihod 
blanks  are  analyzed  with  a  freque:i<  v  of  at 
least  1  for  every  12  experimental  swirling 
flask  samples.  Oil  concentrations  in  meihod 
blanks  must  be  <5%  of  that  occurring  for 
100%  dispersion  of  oil  in  testing  apparatus 

3.0    Revised  standard  dispersant  tnxteitv 
test      . 

3.1  .Summary  of  method.  The  sUn&arKi 
toxicity  test  for  dispersants  and  other 
prodiu  Is  involves  exposing  two  spe<:ies 
(Menidia  ber>'llina  (silversides)  and 
Mysidopsis  bahia  (mysid  shrimp))  to  five 
concentrations  of  the  test  product  and  No.  2 
fuel  oil  alone  and  in  a  1:10  mixture  of 
product  to  oil.  To  aid  in  comparing  results 
from  assays  performed  by  different  workers, 
reference  toxicity  tests  are  conducted  using 
dodecyl  sodium  sulfate  (DSS)  as  a  reference 
toxicant.  The  test  length  is  96  hours  for 
Menidia  and  48  hours  for  Mysidopsis.  LCji.s 
are  calculated  based  on  mortality  d.ita  at  thi- 
end  of  the  exposure  period  (for  meihod  of 
c;al(  Ui.ilion,  see  section  3.6  below ). 

3 . 2  Selection  and  preparation  o ,'  test 
muterinls. 

3.2.1     Test  organisms. 

3.2.1.1     Menidia  heryllina.  Ob\nin  fish 
(silversides)  from  a  single  source  for  each 
series  of  toxicity  tests.  In-house  cultures  art- 
recommended  wherever  it  is  cost-fflertive; 
however,  organisn^s  are  available  from 
commercial  suppliers.  Information  on  tiif 
source  of  test  organisms  and  any  known 
unusual  condition  to  which  fisii  were 
expostni  before  use  should  be  included  in  the 
data  rt-port.  I'se  of  animals  previously  treated 
w;!li  pesticides  or  chemotherii[>cutic  a.:;ents 
stunikl  be  avoided.  Organisms  should  not  l>" 
used  if  they  appear  to  be  unhtaliliy. 
disc  uiored,  or  show  signs  of  stress.  I'sc  7-riov 
old  l.irval  fish.  Fish  should  be  cultured  in 
accordance  with  the  methods  outlined  in 
Miildaugh.  el  al.  (5).  There  should  be  no  nwrd 
to  acclimate  organism.^  to  the  25ll'C 
•  it'injHTdlure  recommended  for  the  to\icity 
tests  if  Iaboralur>'  stock  cultures  of  .VJenidia 
are  maintained  at  the  recommended  cultun- 
temperature  of  25*1'C  If  test  organisms  must 
be  obtained  from  a  commercial  source,  it  may 
bec:ome  necessary  to  acclimate  test  fish  to  the 
test  temperature  of  25ll°C.  a  pH  of  8.010.2. 
and  2012  ppt  salinity  since  changes  in 
temperature  may  occur  during  sl:ipping. 
FJliminate  groups  of  fish  having  a  mortality  oi 
more  than  10%  during  the  first  48  hours,  and 
more  than  5%  thereafler.  During  acclimation, 
organisms  should  be  maint^ined  on  a  diet  ot 
freshly  hatched  .^rtemia  (brine  shrimpl 


47462  Federal  Register  /  Vol.  59,  No.  178  /  Thursday.  September  15.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  178  /  Thursday.  September  15.  1994  7  Rules  and  Regulations  47463 


nauplii.  Feed  the  fish  daily  to  satiation 
during  the  acclimation  period,  and  once 
daily  during  the  96-hour  test.  Care  should  be 
taken  daily  to  remove  excess  food  and  fecal 
material  from  beakers  during  the  lest.  Use 
only  those  organisms  that  feed  actively  and 
that  appear  to  be  healthy.  Organisms  should 
be  free  of  disease,  external  parasites,  and  any 
signs  of  physical  damage  or  stress.  Discard 
any  fish  injured  or  dropped  while  handling. 

3.2.1.2    Mysidopsis  bahia.  Several 
methods  for  culturing  Mysidopsis  bahia 
(mysid  shrimp)  may  be  used  andare  noted 
in  Appendix  A  of  Methods  for  Measuring  the 
Acute  Toxicity  of  Effluents  and  Receiving 
Waters  to  Freshwater  and  Marine  Organisms 
(6).  To  ensure  uniformity  of  mysids.  recently 
hatched  mysids  should  be  collected  daily 
from  stock  cultures  and  identified  by  the  date 
of  hatch.  Mysids  used  in  48-hour  tests  should 
be  from  a  single  day's  collection,  but  may 
have  an  age  range  of  5-7  days  old.  In  cases 
where  in-house  cultures  of  mysids  are 
unavailable,  organisms  may  be  purchased 
frtim  a  commercial  source.  Information  on 
the  source  of  test  organisms  should  be 
submitted  in  the  data  report. 

3.2.2  Preparation  of  experimental  water. 
Filtered  natural  seawater  is  recommended  for 
use  since  it  represents  a  natural  source  of 
saltwater  containing  an  inherent  population 
of  microorganisms.  Synthetic  seawater 
formulated  according  to  the  following 
method  can  serve  as  an  acceptable  alternative 
to  filtered,  natural  seawater  for  toxicity  tests 
performed  in  laboratories  in  which  natural 
seawater  is  unavailable. 

3.2.3  Sy-nthetic  seawater  formation.  To 
prepare  standard  seawater,  mix  technical- 
grade  salts  with  900  liters  of  distill»>d  or 
demineralized  water  in  the  order  and 
quantities  listed  in  Table  4.  These  ingredients 
must  be  added  in  the  order  listed  and  each 
ingredient  must  be  dissolved  before  another 
is  added.  Stir  constantly  after  each  addition 
during  preparation  until  dissolution  is 
complete.  Add  distilled  or  demineralized 
water  to  make  up  to  1,000  liters.  The  pH 
should  now  be  8.0:r0.2.  To  attain  the  desired 
salinity  of  20±1  ppt,  dilute  again  with 
distilled  or  demineralized  water  at  time  of 
use. 

3.3    Samplingands'oragpoftest 
materials.  Toxicity  tests  are  performed  with 
r^o.  2  fuel  oil  having  the  tharat  terislii  s 
defined  in  Table  5.  Store  oil  used  for  toxicity 
tests  in  sealed  containers  to  prevent  the  loss 
of  volatiles  and  other  changes.  For  ease  in 
handling  and  use,  it  is  recommended  that 
1.000-ml  glass  containers  be  used.  To  ensure 
comparable  results  in  the  bioassay  tests,  use 
oils  packaged  and  sealed  at  the  source. 
Dispose  of  unused  oil  in  each  open  container 
on  completion  of  dosing  to  prevent  its  use  at 
a  later  date  when  it  may  have  lost  some  of 
Its  volatile  components.  Run  all  tests  in  a 
bioassay  series  with  oil  from  the  Siime 
container  and  with  organisms  from  the  same 
group  collected  or  secured  from  the  same 
source. 


Table  4.— Synthetic  Seawater 

[Toxicity  Test) 


Table  5.— Test  Oil  Characteris- 
tics: No.  2  Fuel  Oil— Continued 


Salt 


NaF 

SrClj  •  6H;0 

H,BO;  

KBr 

KCI  

CaC1;»2H20  ... 

Na:S04  

MgCl2  •  6H2O  ... 

NaCI 

Na:SiO,  •  9H2O 
EDTA2 

NaHCd, 


(g)' 


1.9 

13.0 

20.0 

67.0 

466.0 

733.0 

2,660.0 

3.330.0 

15,650.0 

13.0 

0.4 

133.0 


Characteristic 

Mini- 
mum 

Maxi- 
mum 

End  Point  CR  

596 

655 

Neutralization  No  

0.05 

'  Amount  added  to  900  liters  0I  water,  as 
desailjed  in  the  text. 

2  Ethylenediaminetetraacetate  tetrasodium 
salt 

3.4     General  test  conditions  and 
procedures  for  toxicity  tests. 

3.4.1  Temperature.  For  these  toxicity  tests, 
use  test  solutions  with  temperatures  of 
25±l°r.. 

3.4.2  Dissolved  oxygen  and  aeration. 
3.4.2.1  Menidia.  Because  oils  contain  toxic, 

volatile  materials,  and  because  the  toxicity  of 
some  water-soluble  fractions  of  oil  and 
degradation  products  are  changed  by 
oxidation,  special  care  must  he  used  in  the 
oxygenation  of  test  solutions.  Aeration 
during  the  test  is  generally  not  recommended 
but  should  be  used  to  maintain  the  required 
dissolved  oxygen  (DO)  in  cases  where  low 
DO  is  observed.  The  DO  content  of  test 
solutions  must  not  drop  below  60% 
saturation  during  the  first  48  hours  of  a  static 
acute  (96-hour)  test  and  must  remain 
between  40-100%  after  the  first  48  hours  of 
the  test.  Aeration  at  a  rate  of  lOOilS  bubbles 
per  minute  is  supplied  by  a  serological 
pipette  as  needed  for  maintenance  of  DO.  If 
aeration  is  necessary,  all  lest  chambers 
should  be  aerated.  At  this  rate,  and  with  the 
proper  weight  of  fish,  DO  concentration 
should  remain  slightly  above  4  ppm  over  a  - 
96-hour  fwriod.  Take  DO  meas\iremerits 
daily. 

-  Table  5.— Test  Oil 
characteristics:  no.  2  fuel  oil 


Characteristic 

Mini- 
mum 

Maxi- 
mum 

Gravity  (°API)  

32.1 

2.35 
150 

125 

10" 

347 
402 
475 
542 

42.8 

Viscosity  kinematic  at 
100°F  (cs)  

3.00 

Flash  DOint  CF) 

Pour  DOint  CF)  

0 

Cloud  pomt  (°F)  

Sulfur  (wt  %) 

10 
0.35 

Aniline  point  (°F) 

180 

Carbon  residue  (wt  %)  .... 

Water  (vol  %)  „ 

Sediment  (wt  %) 

0.16 

0 

0 

Aromatics  (vol  %)  ..". 

15 

Distillation: 
IBP  (°F)  

407 

10%  (°F) : ." 

456 

50%  (°F) 

530 

90^'o  (°F) .-. 

606 

3.4.2.2  Mysidopsis.  Achieve  sufficient  DO 
by  ensuring  that  the  surface  area  to  volume 
ratio  of  the  test  solution  exposed  is  large 
enough.  Oxygen  content  should  remain  high 
throughout  the  test  t)ecause  of  the  low 
oxygen  demand  of  the  organisms.  Aeration  is 
not  recommended  during  48-hour  acute 
toxicity  tests  unless  the  DO  falls  below  00*^0 
saturation. 

3.4.3  Controls.  With  each  fish  or  mysid  te>;l 
or  each  series  of  simultaneous  tests  of 
different  solutions,  perform  a  concurrent 
control  test  in  exactly  the  same  manner  as  thi> 
other  tests  and  under  the  conditions 
prescribed  or  selected  for  those  tests.  Use  the 
diluent  water  alone  as  the  medium  in  which 
the  controls  are  held.  There  must  be  no  mon- 
than  10%  mortality  among  the  controls 
during  the  course  of  any  valid  test. 

3.4.4  Reference  toxicant.  To  aid  in 
comparing  results  from  tests  performed  b\ 
different  workers  and  to  detect  changes  in  iht? 
condition  of  the  test  organisms  that  might 
lead  to  different  results,  perform  reference 

:  toxicity  tests  with  reagent  grade  DSS  in 
addition  to  the  usual  control  tests.  Prepare  a 
sto<:k  solution  of  DSS  immediately  before  use 
by  adding  1  gram  of  DSS  per  500  ml  of  lest 
water  solution.  Use  exploratory  tests  before 
the  full  scale  tests  are  begun  to  determine  thf 
amount  of  reference  standard  to  be  used  in 
each  of  the  five  different  concentrations. 

3.4.5  Number  of  organisms.  At  a  minimum. 
20  organisms  of  a  given  species  are  exposed 
for  eat  h  test  concentration.  For  the  toxiciry 
test  procedures  using  Menidia,  place  10  fish 
in  each  of  two  jars.  For  the  toxicity  tests 
using  Mysidopsis.  place  10  lar\'ae  in  each  ol 
two  containers. 

3.4  6  Transfer  of  organisms.  Organisms 
should  be  handled  as  little  as  possible  in 
order  to  minimize  stress.  Transfer  Menidia 
_^nd  Mysidopsis  from  the  acclimatization 
aquaria  to  thelest  chamt)ers  with  a  pipette 
or  a  wide-bore,  smooth  glass  tube  (4  to  8  niin 
internal  diameter)  fitted  with  a  rubber  bulb 
Dip  nets  should  be  avoided  when  handling  , 
larval  fish  and  mysids.  Do  not  hold  fish  out 
of  the  water  longer  than  necessary  and 
discard  any  specimen  accidentally  dropped 
or  otherwise  mishandled  during  transfer. 

3.4.6.1  Mysidopsis.  to  have  the  mysids  " 
ready  for  study,  mysids  may  be  sorted  24 
hours  prior  to  initiation  of  the  48-hour  test. 
Transfer  the  mysids  to  a  beaker  containing  a 
small  volume  of  water;  this  vessel  ser\'es  iis 
a  holding  chamber  during  randomized 
transfer  of  the  organisms  to  test  solutions. 
Mysids  are  randomly  selected  from  the  batch 
of  m>  sids  in  the  holding  chamber,  and 
transferred  to  50-ml  tjeakers  containing  a 
small  volume  of  seawater.  One  mysid  is 
added  per  beaker  using  a  small  piece  of 
fiexible  500-nm  screening  until  all  of  the 
beakers  contain  one  mysid.  The  pro(.e.ss  ot 
random  selection  and  sorting  is  continue! 
until  the  appropriate  number  of  mysids  h.i^ 


been  delivered  to  each  of  the  50-ml  beakers. 
The  mysids  ar«  gently  released  from  the  50- 
ml  beakers  into  larger  beakers  filled  with  an 
appropriate  volume  of  20-ppt  seawater  (25 
*C)  to  bring  the  total  volume  to  200  ml.  The 
beakers  are  randomly  placed  into  a 
temperature-controlled  water  bath  to 
acclimate  overnight  at  25  °C  The  mysids  are 
transferred  to  larger  beakers  (1-liter)  for  thd 
48-hour  test  after  the  addition  of  800  ml  of 
the  test  solution.  A  total  of  10  mysids  per 
beaker  are  used  for  48-hour  acute  toxicity 
tests.  A  minimum  of  two  replicate  chambers 
are  used  for  each  test  concentration  and 
control. 

3.4.6.2    Menidia  and  Mvsidopsis  are  fed 
30  brine  shrimp  nauplii/organism  daily 
during  the  96-hour  and  48-hour  tests.  Excess 
food  should  be  removed,  daily  by  aspirating 
with  a  pipette. 

3.4.7    Test  duration  and  obsenvtions. 
3.4.7.1  Menidia.  Observe  the  number  of  dead 
fish  in  each  test  container  and  record  at  the 
end  of  each  24-hour  period.  Fish  are 
considered  dead  upon  cessation  of 
respiratory  and  ail  other  overt  movements, 
whether  spontaneous  or  in  response  to  mild 
mechanical  prodding.  Remove  dead  fish  as 
soon  as  observed.  Also  note  and  report  when 
the  behavior  of  test  fish  deviates  from  that  of 
control  fish.  Such  liehavioral  changes  would 
include  variations  in  opercular  movement, 
coloration,  body  orientation,  movement, 
depth  in  container,  schooling  tendencies,  and 
others.  Abnormal  behavior  of  the  test 
organisms  (especially  during  the  fitst  24 
hours)  is  a  desirable  jjarameter  to  monitor  in 
a  toxicity  test  because  changes  in  behavior 
and  appearance  may  precede  mortality. 
Toxicants  can  reduce  an  organism's  ability  to 
survive  natural  stresses.  In  these  cases,  the 
mortality  is  not  directly  attributed  to  the 
toxicant,  but  most  certainly  is  an  indirect 
effect.  Reports  on  behavioral  changes  during 
a  toxicity  test  can  give  insight  into  the  non- 
acute  effects  of  the  tested  material.  At  the  end 
of  the  96-hour  period,  terminate  the  fish  tests 
and  determine  the  LCvi  values.  The  acute 
toxicity  test  is  terminated  after  four  days  of 
exposure.  The  number  of  surviving  fish  are 
counted  and  recorded  for  each  chamber  in 
accordance  with  standard  EPA  methods  (6)._ 
The  LCjii  is  calculated  using  survi\-al  dat^ 
from  the  test  in  accordance  wiih  the  methods 
described  in  the  guidelines  (6). 

3.4.7.2    Mysidopsis.  Terminate  the  mysid 
test  after  48  hours  of  incubation.  To  cdunt  the 
dead  animals  accurately,  place  the  oxpwsure 
vessels  on  a  lig.ht  table  such  that  light  passes 
through  the  bottom  of  the  vessel.  Most  of  the 
dead  mysids  will  be  on  the  bottom  of  the 
ticaker  and  can  readily  be  seen  against  the 
background  of  the  light  table.  Also  search  the 
top  of  the  liquid  for  mysids  trapped  there  by 
surface  tension.  Exercise  caution  when 
determining  death  of  the  animals 
Occasionally,  an  animal  appears  dead,  but 
closer  observation  shows  slight  movement  ef 
an  appendage  or  a  periodic  spasm  of  its 
entire  body.  For  these  tests,  animals 
exhibiting  any  movement  when  touched  with 
a  pipette  tip  are  considered  alive.  Account 
for  all  test  animals  to  ensure  accuracy  since 
Mysidopsis  bahia  may  disintegrate  or  be 
cannibalized  by  other  mysids.  Consider 
individuals  not  accounted  for  as  dead.  At  the 
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end  of  48  hours  of  exposure,  terminate  the 
mysid  assay  and  determine  the  LCso  values 
in  accordance  with  the  methods  described  in 
the  guidelines  (6). 

3.4.8  Physical  and  chemical 
determinatiorts.  3.4.8.1  Menidia.  Determine 
the  temperature,  DO,  and  pH  of  the  test 
solutions  before  the  fish  are  added  and  at 
24-.  48-.  72-,  and  96-hour  exposure  intervals. 
It  is  necessary  to  take  measurements  from 

"only  one  of  the  replicates  of  each  of  the 
toxicant  series. 

3.4.8.2    Mysidopsis.  Determine  the 
temperature,  DO,  and  pH  of  the  test  solutions 
before  the  nauplii  are  added  and  at  the  24- 
and  48-hour  exposure  interval.  Measure  DO 
and  pH  in  only  one  of  the  replicates  of  each 
of  the  loxic:ant  series. 

3.4.9  Testing  laboratory.  An  ordinary 
heated  or  air-conditioned  laboratory  room 
with  thermostatic  controls  suitable  for 
maintaining  the  prescribed  test  temperatures 
generally  will  suffice  to  conduct  the  toxicity 
tests.  Where  ambient  temjieratures  cannot  be 
controlled  to  25±1  °C,  use  water  baths  with 
the  necessary  temperature  controls. 

3  4.10     Test  containers.  For  tests  with  fish 
or  mysids.  use  l-liter  glass  beakers  measuring 
approximately  10  cm  in  diameter.  In 
conducting  the  test,  add  to  each  beaker  1  liter 
of  the  test  solution  or  seawater  formulation 
aerated  to  saturation  with  DO.  To  add  the 
liter  volume  easily  and  accurately,  use  a  large 
volume  (1-liter)  graduated  cylinder.  Process 
all  required  glassware  before  each  test. 
Immerse  in  normal  hexane  for  10  minutes. 
Follow  this  with  a  thorough  rinse  with  hot 
tap  water;  three  hot  detergent  scrubs;  an 
additional  hot  tap-water  rinse;  and  three 
rinses  with  distilled  water.  Oven  or  air  dry 
the  glassware  in  a  reasonably  dust-free 
atmosphere. 

3.5    Preparation  of  test  concentrations. 
3.5.1    Menidio.  Place  test  jars 
(approximately  22.5  cm  in  freight,  15  cm  in 
diameter,  11  cm  in  diameter  at  the  mouth) 
containing  2  liters  of  synthetic  seawater  on 
a  reciprocal  shaker.  The  shaker  platform 
should  be  adapted  to  hold  firmly  six  of  the 
toxicity  test  jars.  Add  the  desired  amount  of 
the  petroleum  product  (if  applicable)  under 
test  directly  to  each  test  jar.  Dispense  the 
appropriate  amount  of  toxicant  (if  applicable) 
into  the  jars  with  a  .pipette.  Tightly  cap  the 
test  jars'and  shake  for  5  minutes  at 
approximately  315  to  333  2-cm  (0.75-innh) 
strokes  [wr  minute  in  a  reciprocal  shaker  or 
at  approximately  150  to  160  rpm  on  orbitul  • 
shakers.  At  the  completion  of  shaking. 
remove  the  jars  from  the  shakor  and  dispense 
1  literof  the  mixture  to  each  of  the  1-liter 
•■lass  beakers.  Randomly  place  beakers  in  a 
constant-temperature  water  bath  or  room., 
take  water  quality  measurements,  add  fi^h. 
and  initiate  aeration. 

3.5.2    Mysidopsis.  3.5.2.1    -To  prepare  test 
solutions  for  products  and  oil/product 
Tnixtures.  blend  or  mix  the  test  solutions  with 
an  electric  blenderhaving;  speeds  of  10.000 
rpm  OF  less.;  a  slainiess-steul  cutting 
assembly;  and  a  l-liter  borosilicate  jar.  To 
minimize  foaming,  blend  at  speeds  below 
10,000  rpm. 

3.5.2.2    For  the  product  test  solution,  add 
550  rol  of  the  synthetic  seawater  to  the  jar, 
then  with  the  use  of  a  gas-tight  calibrated 


glass  syringe  with  a  Teflon-tipped  plunger, 
add  0.55  ml  of  the  product  and  mix  for  5 
seconds. 

3.5.2.3  For  the  oil  test  solution,  add  550 
ml  of  the  synthetic  seawater  to  the  jar.  Then 
with  the  use  of  a  gas-tight  calibrated  glass 
s>Tinge  equipped  with  a  Teflon-tipp«l 
plunger,  add  0.55  ml  of  the  oil  and  mix  for 
5  seconds. 

3.5.2.4  For  the  oil/product  mixture,  add 
550  ml  of  the  synthetic  seawater  to  the 
mixing  jar.  While  the  blender  is  in  operation, 
add  0.5  ml  of  the  oil  under  study  with  the 
use  of  a  calibrated  s>Tinge  with  a  Teflon- 
tipper  plunger  and  then  0.05  ml  of  the 
product  as  indicated  above.  Blend  for  5 
seconds  after  addition  of  product.  These 
additions  provide  test  solutions  of  the 
product,  oil.  and  the  oiUproduct  mixture  at 
concentrations  of  1.000  ppm 

3.5.2.5  Immediately  after  the  test 
solutions  are  prepared,  draw  up  the 
necessary  amount  of  test  solution  with  a  gas- 
tight  Tefion-tipped  glass  s>Tinge  of 
appropriate  size  and  dispense  into  each  of 
the  five  containers  in  each  series.  If  the  series 
of  five  concentrations  to  be  tested  are  10, 18. 
32.  56,  and  100  ppm,  the  amount  of  the  test 
solution  in  the  order  of  the  concentrations 
listed  above  would  t;e  as  follows:  10,  18,  32. 
56.  and  100  ml. 

3.5.2.6  Each  time  a  svTinge  is  to  be  filled 
for  dispensing  to  the  series  of  test  containers, 
start  the  mixer  and  withdraw  the  desired 
amount  in  the  appropriate  syringe  while  the 
mixer  is  in  operation.  Turn  off  immetliately 
after  the  sample  is  taken  to  limit  the  loss  of 
volatiles. 

3.5.2.7  Use  exploratory  tests  before  the 
full-scale  test  is  set  up  to  determine  the 
concentration  of  toxicant  to  be  used  in  each 
of  the  five  different  concentrations.  After 
adding  the  required  amounts  of  liquid,  bring 
the  volume  in  each  of  the  test  containerri  up 
to  800  .ml  with  the  artificial  seawater.  To 
ensure  keeping  each  of  the  series  separate, 
designate  on  the  lid  of  each  container  the 
date,  the  material  under  test,  and  its 
concentration. 

3.5.2.8  When  the  desired  concentrations 
are  prepared,  gently  release  into  each  beaker 
the  10  test  Mysidopsis  (previously  transferred 
mto  200  ml  of  medium).  This  provides  a 
volume  of  1  liter  in  each  test  chamber.  A  pwir 
of  standard  cover  glass  forceps  with  flat,  bent 
ends  is  (in  ideal  tool  for  handling  and  tipping 
the  small  beaker  without  risk  of 
cofiiaminiiting  the  medium. 

3..S.2.S    ■\fter  adding  the  lest  animals. 
incllb^ll•  the  test  beakers  at  25ill^  tor  4H 
hours  Recommended  lighting  ts  2,000 
lumens/m'  ('JOO  tt-d  of  diffused,  constant, 
fiuoresceni  illumination. 

3. 5. 2. 10    Wash  the  blender  thoroughly 
after,  use  and  repeat  the  above  procedures  for 
each  series  of  tests.  Wash  the  blender  as 
folKnvs:  rinse  with  normal  hexane;  pour  a 
strc»np  solution  of  laborator>-  detergent  into 
the  blender  to  cover  the  blades;  fill  the 
container  to  about  half  of  its  volume  with  hot 
tap  water,  operate  the  blender  for  at>out  30 
seconds  at  high  speed;  remove  and  rinse 
twice  with  hot  tap  water,  mixing  each  rinse 
for  5  sec-onds  at  high  speed;  and  then  rinse 
twice  with  distilled  water,  mixing  each  rinse 
for  5  seconds  at  high  sjjeed. 
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3.6  Calculating  and  reporting.  At  the  end 
of  the  test  period,  the  toxicity  tests  are 
tenninated  and  the  LC50  values  are 
determined. 

3.6.1  Calculations.  The  LC50  is  the 
concentration  lethal  to  50%  of  the  test 
population.  It  can  be  calculated  as  an 
interpolated  value  based  on  percentages  of 
organisms  surviving  at  two  or  rnnre 
concentrations,  at  which  less  than  half  and 
more  than  half  survived.  The  LC30  can  be 
estimated  with  the  aid  of  computer  programs 
or  graphic  techniques  (log  paper).  The  95% 
confidence  intervals  for  the  LC50  estimate 
should  also  be  determined. 

3.6.2  Reporting.  The  test  product  and  oil 
and  their  source  and  storage  are  described  in 
the  toxicity  test  report.  Note  any  observed 
changes  in  the  experimental  wat^  or  the  test 
solutions.  Also  include  the  species  of  fish 
used;  the  sources,  size,  and  condition  of  the 
fish;  data  of  any  known  treatment  of  the  fish 
for  disease  or  infestation  with  parasites 
before  their  use;  and  any  observations  on  the 
fish  behavior  at  regular  intervals  during  the 
tests.  In  addition  to  the  calculated  LCjo 
values,  other  data  necessary  for  interpretation 
(e.g.,  DO,  pH.  other  physical  parameters,  and 
the  percent  survival  at  the  end  of  each  day 

of  exposure  at  each  concentration  of  toxicant) 
should  be  reported. 

3.7  Summary  of  procedures.  3.7.1 
Menidia: 

1.  Prepare  adequate  stocks  of  the 
appropriate  standard  dilution  water. 

2.  Add  2  liters  of  the  standard  dilution 
water  to  the  test  jars.  Each  test  consists  of  5 
replicates  of  each  of  5  concentrations  of  the 
test  material,  a  control  series  of  5  beakers, 
and  a  standard  reference  series  of  5  different 
concentrations  for  a  total  of  35  beakers. 
Simultaneous  performance  of  toxicity  tests 
on  the  oil,  product,  and  oil/product  mixture 
requires  a  total  of  105  beakers. 

3.  Add  the  determined  amount  (quarter  ' 
points  on  the  log  scale)  of  test  material  to  the 
appropriate  jars.  Preliminary  tests  will  be 
necessary  to  define  the  range  of  definitive 
test  concentrations. 

4.  Cap  the  jars  tightly  with  the  Teflon-lined 
screw  caps  and  shake  for  5  minutes  at  315 

to  333  2-cm  (0.75-inch)  strokes  per  minute  on 
a  reciprocal  shaker. 

5.  Remove  the  jars  from  the  shaker,  take 
water  quality  data,  dispense  1  liter  of 
solution  to  (he  1-liter  glass  beaker,  and  add 
10  acclimated  fish  per  beaker. 

8.  Aerate  with  100115  bubbles  per  minute 
through  a  1-ml  serological  pipette,  as  needed, 
to  maintain  DO  above  4.0  mg/1. 

7.  Observe  and  record  mortalities,  water 
quality,  and  behavioral  changes  every  24 
hours. 

8.  After  96  hours,  terminate  the  test,  and 
calculate  LC50  values  and  corresponding 
confidence  limits. 

3.7.2    Mysidopsis: 

1.  Initiate  the  procedure  for  hatching  the 
Mysidopsis  in  sufficient  time  before  the 
toxicity  test  is  to  be  conducted  so  that  5-7 
day  old  larvae  are  available. 

2.  With  the  use  of  a  small  pipette,  transfer 
10  Mysidopsis  into  small  beakers,  each 
containing  200  ml  of  the  proper  synthetic 
seawater. 

3.  To  prepare  the  test  stock  product  and  oil 
solutions,  add  550  ml  of  the  artificial 


seawater  to  the  prescribed  blender  jar.  By 
means  of  a  gas-tight  glass  syringe  with  a 
Teflon-tipped  plunger,  add  0.55  ml  of  the 
product  (or  oil)  and  mix  at  10,000  rpm  for  5 
seconds.  To  prepare  the  test  stock  oil/product 
mixture,  add  550  ml  of  the  standard  seawater 
to  the  blender  jar.  While  the  blender  is  in 
operation  (10,000  rpm),  add  0.5  ml  of  the  oil, 
then  0.05  ml  of  the  product  with  the  use  of 
a  calibrated  syringe  with  a  Teflon-tipped 
plunger.  Blend  for  5  seconds  after  adding  the 
product.  One  ml  of  these  stock  solutions 
added  to  the  100  ml  of  standard  seawater  in 
the  test  containers  yields  a  concentration  of 
10  ppm  product,  oil,  or  oil/product 
combination  (the  test  will  be  in  a  ratio  of  1 
part  product  to  10  parts  of  oil). 

4.  Each  test  consists  of  5  replications  of 
each  of  5  concentrations  of  the  material 
under  study,  a  control  series  of  5  beakers  and 
a  standard  reference  series  of  5  different 
concentrations,  for  a  total  of  35  beakers. 
Simultaneous  performance  of  toxicity  tests 
on  the  oil,  product,  and  oil/product  mixture 
requires  a  total  of  105  beakers.  Immediately 
after  preparing  the  test  solution  of  the 
product  or  oilVproduct  solution,  and  using  an 
appropriately  sized  syringe,  draw  up  the 
necessary  amount  of  test  solution  and 
dispense  into  each  of  the  five  containers  in 
each  series.  Each  time  a  s>Tinge  is  to  be  filled 
for  dispensing  to  the  series  of  test  containers, 
start  the  mixer  and  withdraw  the  desired 
amount  in  the  appropriate  syringe  while  the 
mixer  is  in  operation.  Turn  mixer  off 
immediately  after  the  sample  is  taken  to  limit 
the  loss  of  volatiles.  After  adding  the 
required  amount  of  the  test  oil/product  or 
product  mixture,  bring  the  volume  of  liquid 
in  each  of  the  test  containers  up  to  800  ml 
with  the  artificial  seawater.  When  the  desired 
concentrations  have  been  prepared,  gently 
release  into  each  beaker  the  10  mysids 
previously  transferred  into  200  ml  of 
medium.  This  provides  a  volume  of  1  liter  in 
each  test  chamber. 

5.  Wash  the  blender  as  prescribed  for  each 
series  of  tests. 

6.  Incubate  the  test  beakers  at  25±1°C  for 
48  hours  with  the  prescribed  lighting. 

7.  Terminate  the  experiment  after  48  hours, 
observe  and  record  the  mortalities,  and 
determine  the  LC50S  and  corresponding 
confidence  limits. 

4.0    Bioremediation  agent  effectiveness  test 

4 . 1     Summary  ofmeth  od.  The 
bioremediation  agent  effectiveness  testing 
protocol  is  designed  to  determine  a  product's 
ability  to  biodegrade  oil  by  quantifying 
changes  in  the  oil  composition  resulting  from 
biodegradation.  The  protocol  tests  for 
microbial  activity  and  quantifies  the 
disappearance  of  saturated  hydrocarbons  and 
polynuclear  aromatic  hydrocarbons  (PAHs). 
The  sample  preparation  procedure  extracts 
the  oil  phase  into  dichloromethane  (DCM), 
with  a  subsequent  solvent  exchange  into 
hexane.  To  effectively  accomplish  the  goals 
of  the"testing  protocol,  it  is  necessary  to 
normalize  the  concentration  of  the  various 
analytes  in  oil  to  a  non-biodegradable 
marker,  either  Cj-or  Ci-phenanthrene,  C;- 


chrj'sene,  or  hopane  '  (7).  The  test  method 
targets  the  relatively  easy  to  degrade  normal 
alkanes  and  the  more  resistant  and  toxic 
PAHs.  It  normalizes  their  concentrations  to 
Cj-or  Ca-phenanthrene,  Cz-chrysene.  or 
C3ol7a(H),  2ip  (H)-hopane  on  an  oil  weight 
basis  (mg  marker/kg  oil,  mg  target  anaiyte/kg 
oil).  The  analytical  technique  uses  a  high 
resolution  gas  chromatograph/mass 
spectrometer  (GC7MS)  because  of  its  high 
degree  of  chemical  separation  and  sf)ectraL 
resolution.  GC/MS  has  long  been  used  to 
study  the  weathering  and  fate  of  oil  spilled 
into  the  environment.  For  quantitative 
analyses,  the  instrument  is  operated  in  the 
selective  ion  detection  (SIM)  mode  at  a  scan 
rate  of  greater  than  1.5  scans  p)er  second  to 
maximize  the  linear  quantitative  range  and 
precision  of  the  instrument.  The  sample 
preparation  method  does  not  exclude 
analysis  of  selected  samples  by  GC/MS  in  the 
full  scanning  mode  of  operation  to 
qualitatively  assess  changes  in  the  oil  not 
accounted  for  by  the  SIM  approach. 
Performed  concurrently  with  the  chemical 
analysis  described  above  is  a  microbiological 
analysis.  The  microbiological  analysis  is 
performed  to  determine  and  monitor  the 
viability  of  the  microbial  cultures  being 
Studied.  Under  this  procedure,  microbial 
enumerations  of  hydrocarbon  degraders  are 
p)erformed  at  each  sampling  event  using  a 
microliter  Most  Probable  Number  (MPN) 
determination. 

4.2  Apparatus.  The  following  materials 
and  equipment  are  required  for  the  protocol: 
Appropriate  flasks  and  other  glassware; 
sterile  tubes;  graduated  cylinders  (100-ml); 
deionized  water;  p-iodonitrotetrazolium 
violet  dye;  weighing  pans  or  pap>er,  250-ml 
borosilicate  glass  Erlermieyer  flasks  with 
screw  tops;  Pasteur  pipettes;  laboratory 
notebook;  microliter  MPN  plates  (24-well) 
multi-channel  pipetting  device;  dilution  tube 
and  caps;  autoclave;  environmental  room  or 
incubator;  balance  accurate  to  0.1  mg  (XD- 
400);  GC/MS  instnmient  equipped  with  a 
DB-^5  capillary  column  (30  m,  0.25-mm  ID., 
and  0.25-jm5  film  thickness)  and  a  split/ 
splitjess  injection  port  operating  in  the 
splitless.mode,  such  as  Hewlett-Packard 
5890/5971  GC/MS  (recommended  for  use); 
and  an  autosampler  for  testing  multiple 
samples. 

4.3  Reagents  and  culture  medium.  4.3.1 
Preparation  of  seawater.  All  products  are 
tested  in  clean  natural  seawater.  Clean 
natural  seawater  means  that  the  source  of  this 
seawater  must  not  be  heavily  contaminated 
with  industrial  or  other  types  of  effluent.  For 
example,  seawater  should  not  be  obtained 
from  a  source  near  shipping  channels  or 
discharges  of  industrial  or  municipal 
wastewater,  or  with  high  turbidity.  The 
seawater  is  used  within  seven  days  of 
collection.  No  microbial  inoculum  is  added. 

4.3.2    Preparation  of  oil.  A  medium 
weight  crude  oil,  Alaska  North  Slope  (AN'S), 
is  artificially  weathered  by  heating  to  521''F 
to  remove  the  light  end  hydrocarbons  prior 
to  experimental  start-up  (ANS  521).  The 
method  is  described  in  the  Draft  International 


'  Although  any  of  these  biomarkers  can  be  u.^ed 
to  conduct  this  test,  it  is  reconimended  thai  hofwiif 
be  used. 
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Standard  ISO/DIS  8708  "Crude  Petroleum 
Oil — Determination  of  Distillation 
Characteristics  Using  15  Theoretical  Plates 
Columns"  by  the  International  Organization 
for  Standardization  (8).  The  ANS521  crude 
oil  can  be  obtained  from  the  National 
Environmental  Technology  Applications 
Center's  (NET AC)  Bioremediation  Products 
Evaluation  Center  (BPEC),  University  of 
Pittsburgh  Applied  Research  Center,  615 
William  Pitt  Way,  Pittsburgh,  PA,  15238. 
(412)  826-5511.  The  crude  oil  is  heated  to 
190°C  (374''F)  under  atmospheric  pressure. 
The  system  is  then  cooled  and  placed  under 
vacuum  (or  under  an  atmospheric  pressure  of 
20  mm  Hg)  for  the  final  distillation  to  an 
atmospheric  equivalent  boiling  point  of 
272''C  {521^). 

4.3.3    Prepara  tion  of  m  ineral  n  u  then  t 
solution.  If  a  commercial  product  is  strictly 
a  microbial  agent  and  does  not  contain  its 
own  nutrients,  a  mineral  nutrient  solution, 
will  be  provided  if  requested  by  the  product 
manufactiirer  or  vendor.  If  a  commercial 
product  contains  its  own  nutrients,  no 
further  nutrients  will  be  added.  The  nutrient 
solution  is  a  modified  salt  solution  and  is 
described  below. 

4.3.3.1     Nu  then  t  prepa  ra  tion : 


1.  N&P  Salts.  The  following  salts  are  added 
to  distilled  water  and  made  up  to  a  1,000-ml 
volume.  Adjust  final  pH  to  7.8.  The  solution 
is  sterilized  by  autoclaving  at  121°C  at  15 
psig  for  20  minutes  or  by  filtering  through  a 
sterile  0.22  jmi  membrane  filter. 
Na2HP04.2H2— 18.40  g 

KNO3— 76.30  g 

2.  MgS04.7HiO  solution.  Dissolve  22.50  g 
in  1,000  ml  distilled  water.  The  solution  is 
sterilized  by  autoclaving  at  121°C  at  15  psig 
for  20  minutes. 

3.  CaCli  solution.  Dissolve  27.50  g  in  1,000 
ml  of  distilled  water.  The  solution  is 
sterilized  by  autoclaving  at  121°C  at  15  psig 
for  20  minutes. 

4.  FeClj»6H20  solution.  Dissolve  0.25  g  in 
1,000  ml  of  distilled  water.  The  solution  is 
sterilized  by  autoclaving  at  121°C  at  15  psig 
for  20  minutes. 

5.  Trace  Element  Solution.  The  following 
salts  are  added  to  distilled  water  and  made 
up  to  a  1,000-ml  volume.  The  solution  is 
sterilized  by-autoclaving  at  121°C  at  15  psig 
for  20  minutes. 

MnSO^HjO— 30.2  mg 
HjBOj— 57.2mg  - 
ZnS04.7H2C) — 12.8  mg 


(NH4)6M07(02)«— 34.7  mg 

The  pH  of  the  nutrient  solution  is  adjusted 
with  a  pH  meter  calibrated  at  room 
temperature  (approximately  25  °C)  using 
commercial  buffers  of  pH  4.0,  7.0,  and  10.0 
(Fisher  Scientific),  as  appropriate,  prior  to 
use.  The  pH  is  adjusted  with  concentrated 
HCl  or  10  M  NaOH,  as  appropriate. 

4.3.3.2    Final  concentrations:  Ten  (10)  ml 
of  solution  1  and  2  ml  of  solutions  2-5  are 
added  to  non-sterile  seawater  and  made  up 
to  a  1.000-ml  volume  immediately  prior  to 
test  start-up.  This  seawater/raineral  nutrient 
solution  is  used  for  all  flasks  containing 
products  requiring  nutrient  supplements  and 
for  the  flasks  containing  no  commercial 
additive.  Seawater  without  the  above 
nutrient  solutions  is  used  for  products 
containing  their  own  source  of  nutrients. 

4.*    Pretest  preparation. 

4.4.1     Experimental  setup. 

4.4.1.1    "The  procedure  consists  of  an 
experimental  shaker  flask  setup  and  the 
specific  set  of  microbiological  and  chemical 
analyses  that  are  p>erformed  on  individual 
product  samples.  The  following  test  ilasks 
(labeled  with  unique  identifiers)  are  prepared 
and  set  up  on  a  gNxatory  shaker  at  day  0  to 
reflect  the  following  treatment  design: 


7  ■ 

Treatment               - 

No.  of  samples  at  sampling  times 

Total  No.  of  analytical  determina- 

DayO 

Day  7 

Day  28 

tions 

Microbial 
.  counts 

Gravimetric 

GC/MS 

Control _ ; 

3 
3 
3 

3 
3 
3 

3 
3 
3 

9 
9 
9 

9 
9 
9 

9 
9 
9 

Nutrient 

"      "                                              ,        .  ^ 

Product „ , , .„. , 

Control  =  Oil  +  Seawater 

Nutrient  =  Oil  +  Seawater  +  Nutrient 

Product  =  Oil  ♦  Seawater  +  Product  (+  Nutrient,  if  required). 


4.4.1.2    For  each  test,  a  sheet  listing  the 
number  of  flasks,  tyf)es  of  controls,  number 
of  replicates,  product  to  be  tested,  and  other 
information  is  prepared.  The  following  steps 
should  be  adhered  to  for  the  experimental 
setup: 

1.  Borosilicate  glass  Erlenmeyer  flasks 
(250-ml)  are  thoroughly  cleaned  and 
autoclaved  for  20  minutes  at  120  °C  at  15  psi, 
then  dried  in  the  drying  oven. 

2.  Flasks  are  labeled  with  the  appropriate 
code:  product  or  control,  sample  day.  and 
letter  indicating  replicate. 

3. 100  ml  of  seawater  is  added  to  each 
flask. 

4.  For  nutrient  and  product  treatments  that 
require  the  addition  of  nutrients,  seawater 
containing  the  nutrient  solution  is  prepared. 

5.  Pasteur  pipettes  should  be  sterilized  in 
advance.  Break  off  the  tip  to  provide  a  laiger 
Ofwning  prior  to  sterilization. 

6.  Pour  the  approximate  amount  of  oil  to 
be  used  from  the  large  stock  bottle  into  a 
sterile  beaker.  Keep  the  beaker  covered  when 
oil  is  not  being  removed. 

7.  The  labeled  flasks  containing  seawater 
and  other  additions,  as  necessary,  are  placed 
on  the  balance.  The  flask  is  tared.  The 
appropriate  amount  of  oil  (0.5  g)  is  added 
drop  by  drop  using  a  sterile  Pasteur  pipette 
with  the  tip  broken  off  to  provide  a  wider 
opening.  Care  is  taken  to  avoid  splashing  the 


oil  or  getting  it  on  the  sides  of  flasks. 
Precautions  are  taken  when  handling  and 
charging  the  flasks  to  minimize  the 
likelihood  of  contamination  by  exogenous 
microbes.  This  includes  using  a  new  sterile 
"pipette  for  each  series  of  flasks. 

8.  The  weight  of  the  oil  is  recorded  in  the 
laboratory  notebook. 

9.  The  product  is  prepared  and  added  to 
the  appropriate  flasks  according  to  the 
manufacturer's  or  vendor's  instructions. 

10.  Flasks  are  carried  upright  and  carefully 
placed  in  the  holders  on  the  shaker  table  to 
minimize  the  amount  of  oil  that  might  adhere 
to  the  side  of  the  flasks.  Flasks  in  which  a 
significant  amount  of  oil  is  splashed  on  the 
sides  are  redone. 

11.  The  prepared  flasks  are  shaken  at  200 
rpm  at  20"'C  until  such  time  that  they  will  be 
removed  for  sampling. 

4.4.2    Sampling.  The  control  and 
treatments  (nutrient  and  product  flasks)  are 
sampled  three  times  over  a  28-day  period: 
day  0.  day  7,  and  day  28.  The  entire  flask  is 
sacrificed  for  analysis;  a  0.5-ml  aliquot  is 
removed  from  each  flask  for  the 
microbiological  analysis  and  the  remainder 
of  each  flask  is  used  for  the  chemical 
analysis.  Specific  procedures  for  both  the 
microbiological  and  chemical  analysis  are 
described  below.  At  the  time  of  each 


sampling  event,  physical  observations  of 
each  flask  should  be  recorded. 

4.5    Microbiological  analysis.  To  monitor 
the  viability  of  the  microbial  cultures  being 
studied,  microbial  enumerations  of 
hydrocarbon  degraders  are  performed  at  each 
sampling  event  using  a  microtiter  MPN 
determination.  This  is  used  as  an  indicator  of 
the  relative  change  in  biomass.  This  test 
design  relies  on  using  growth  response  as  an 
indication  of  ehhanced  activity  as  compared 
to  a  "no  addition"  control. 

4.5.1     Media  preparation.  Media  for 
microbial  enumerations  are  carefully 
prep)ared  according  to  manufacturer's  or 
other  instructions  and  sterilized  using 
appropriate  methods. 

4.5.1.1  General  media  treatment:  Buy 
Bushnell-Haas  (B-H)  broth  in  quantities  to 
last  no  longer  than  one  year.  Use  media  on 

a  first-in,  first-out  basis.  When  practical,  buy 
media  in  quarter-pound  multiples,  father 
than  one-pound  multiples  to  keep  supply 
sealed  as  long  as  possible.  Keep  an  inventory 
of  media,  including  kind,  amount,  lot 
number,  expiration  date,  date  received,  and 
date  opened.  Check  inventory  before 
reordering  media.  Discard  media  that  are 
caked,  discolored,  or  show  other 
deterioration. 

4.5.1.2  Sterile  saline  (pH  adjusted): 
1.  Weigh30gofNaCl. 
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2.  Dissolve  in  enough  water  to  make  1,000 
ml. 

3.  Adjust  pH  to  8.0  with  NaC^  (lOM  and 
0.5M). 

4.  Sterilize  by  autoclaving  for  15  minutes 
at  15  psig. 

4.5.1.3  Standard  nutrient  concentrate 
(add  1  ml  to  each  iOO  mi  of  Bushnell-Haas 
medium  for  i4PNs): 

1.  Weigh  compounds  listed  below,  dissolve 
in  DIHjO,  dilute  to  1  liter. 

Potassium  Phosphate,  monobasic  KHiPO* — 

0.633  g 
Potassium  Phosphate,  dibasic  K;HPO< — 

1619g 
Sodium  Phosphate,  dibasic  NajHPO,— 2.486 

g 
Ammonium  Chloride  NHXl — 3.850  g 
Magnesium  Sulfate,  heptahvdrate 

MgSO4»7H2O-^.500g'  *• 

Calcium  Chloride,  dihvdrate  CaCJ2«2H:0— 

7.290g 
Ferric  Chloride,  hexahydrate  FeQireH-O— 

0.250  g 
Trace  Ekments 
Manganese  Sulfate,  monohydrate 

MnSOi^HjO— €.04  mg 
Boric  Acid  HjBoj— 11.44  mg 
Zinc  Sulfate,  hepfahydrate  ZnS04«rH:0— 

8.56  mg 
Ammonium  .Moybdate,  tetrahydrate 

(NH4)6M07024MH:0— 6.94  mg 

2.  Adjust  pH  to  6.0. 

3.  Stir  solution  for  approximately  3  hours, 
then  filter  through  a  Buchner  funnel  using  »1 
paper,  which  will  retain  approximately  3.8  g 
of  insotubles. 

4.  Then  filter  through  a  0.45  micron  filler 
.  into  sterile  bottles. 

5.  Cap  bottles,  label,  and  store  in 
refrigerator  until  used. 

4.5.1 .4  Quality  assurance/Quality  control 
(QA/QC): 

1.  Periodically  check  the  effectiveness  of 
sterilization  using  commercially  available 
tapes  or  Bacillus  stearothermophitus  spore 
suspensions,  following  the  instructions  with 
these  pjToducts. 

2.  Maintain  a  media  log  book  that  includes 
the  dates,  kinds  and  amounts  of  media  made. 
pH,  and  any  problems  or  observations. 

3.  Before  use,  check  plates  and  tubes  for 
signs  of  contamination,  drying,  or  other 
problems. 

4.5.1.5  Safety/Special  precautions: 

1.  Note  any  safety  or  other  precautions  for 
particular  media. 

2.  Note  precautions  to  be  followed  when 
using  the  autoclave. 

3.  Use  gloves  and  other  protective  clothes 
when  handling  media. 

4.  Use  care  in  handling  hot  media. 
4.5.2    Microbial  enumeration. 

Standardized  techniques  for  performing  Vtost 
Probable  Number  microbial  enumerations  are 
described  below. 

4.5.2.1    Dilutions: 

1.  Prior  to  sacrificing  each  flask,  remove 
0.5  ml  of  water  from  each  flask  and  add  it 
to  a  tube  of  4.5  ml  sterile  phosphate  buffer 
.(1;10  dilution)  as  prepared  in  the  Standard 
Methods  for  the  Examination  of  Water  and 
Wastewater  (9).  Using  sterile  technique,  mix 
and  perform  senai  dilutions  (0.5  ml  of 
previous  dilution  to  4.5  mi  of  sterile 
phosphate  buffer)  to  10*'  dilution. 


4.5.2.2    Iiuxulatjng  MPS  plates  (oil 
degrader): 

1.  Prepare  sufficient  sterile  0.4  M  NaCl 
(23.4  g  NaCl/1 ,000  ml  B-H)  and  B-H  at  pH 
7.0  to  fill  the  number  of  wells  required  for 
the  test  (1.75  ml/well). 

2.  Using  sterile  technique,  add  1.75  ml  of 
B-H  broth  to  each  well. 

3.  Label  the  top  of  the  plate  with  the  proper 
dilution  for  each  row. 

4.  Add  0.1  ml  of  fluid  from  each  dilution 
tube  to  each  well  in  the  appropriate  row, 
starting  with  the  most  dilute. 

5.  After  adding  the  fluid  to  all  the  wells, 
add  20  fil  of  sterilized  No.  2  fuel  oil  to  the 
top  of  each  well. 

6.  Incubate  each  plate  at  20°C 

7.  After  14  days  of  incubation,  add  100  ^l 
of  p-iodotetrazolium  violet  dye  (50  mg/10  ml 
of  O.I.  water]  to  each  well  to  determine 
growth. 

8.  View  plates  against  a  white  background 
to  determine  if  color  is  present.  Development 
of  a  purple  or  pink  color  upon  standing  for 
45  minutes  constitutes  a  positive  test. 

9.  Record  the  number  of  pMDSi'ive  wells  and 
the  dilutions  at  which  they  occur. 

10.  Enter  data  into  a  computerized 
enumeration  method  using  "MPN 
Calculator"  software  program  (version  2.3  or 
higher)  by  Albert  J.  Klee,  U.S.  EPA  Office  of 
Research  and  Development,  Risk  Reduction 
Engineering  Laboratory,  Cincinnati,  OH. 

4.5.2.3  Quality  assurance/Quality  control: 

1.  Check  pH  of  medium  before  preparing 
wells  (pH  should  be  approximately  8.0). 
Adjust  pH,  if  necessary,  with  dilute  NaOH. 

2.  Keep  prepared  tetrazolium  violet  dye 
solution  in  the  refrigerator  in  an  amber  bottle 
when  not  in  use. 

3.  Have  all  laboratory  personnel 
periodically  run  MP.Ns  on  the  same  sample 
to  test  precision. 

4.5.2.4  Safety/Special  precautions: 

1.  Use  sterile  technique  in  preparing 
solutions,  dilutions,  plates,  and  MPN  wells. 

2.  Do  not  pipette  potentially  hazardous 
solutions  by  mouth. 

3.  Autoclave  all  plates  and  wells  before 
discarding. 

4.6    Chemical  analysis  of  oil  composition. 

4.6.1     Sample  procedure.  After  0,  7,  and 
28  days  of  incubation  on  a  rotary  shaker,  the 
appropriate  flasks  are  sacrificed  and 
extracted  with  dichloromethane  and  spiked 
with  a  surrogate  recovery  standard.  A  10-ml 
aliquot  of  the  OCM  layer  is  used  for  the 
gravimetric  analysis.  If  significant 
biodegradaUon  is  evident  in  the  results  of  the 
gravimetric  analysis,  then  a  solvent  exchange 
into  hexane  takes  place  prior  to  the  GC/MS 
analysis.  Follow  steps  1-19  below  when 
preparing  for  the  chemical  analysis. 

1.  After  0,  7.  and  28  days  of  rotary  shaking 
and  incubating  at  20^,  the  reaction  vessels 
are  sacrificed.  Prior  to  the  chemical  analysis, 
a  0.5-ml  sample  of  the  aqueous  phase  is 
removed  for  the  microbiological  analj'sis  (see 
Microbial  Enumeration  above). 

2.  A  surrogate  recovery  stand;ird  is 
prepared  in  the  following  manner  1.000  mg 
of  dKrphenanthreneand  1,000  mg  of  5a- 
andiostane  are  measured  into  a  500-ml 
volumetric  flask  and  DCM  is  added  to  the 
mark  to  produce  a  2.000- ng/^l  stock  solution. 

3.  A  100-til  aliquot  of  the  surrogate  solution 
is  added  to  each  test  flask.  The  final 


concentration  of  surrogates  in  each  flask  is 
approximately  4  ng/til  of  solvent  in  the  final 
extract.  The  aliphatics  and  marker  data 
should  be  corrected  for  percent  recovery  of 
the  5a-androstane  surrogate  and  the 
aromatics  for  the  ditrphenanthrene  surrogate. 

4.  The  contents  of  the  flask  are  placed  into 
a  2  50- ml  separatory  funnel. 

5.  Measure  a  total  volume  of  50  ml  DCM 
for  use  in  the  extraction.  Use  3  10-ml 
fractions  to  rinse  the  flask  into  the  funnel  and 
transfer  the  remaining  aliquot  of  DCM  to  the 
funnel. 

6.  Stopper  and  mix  vigorously  by  shaking 
(approximately  50  times)  while  ventilating 
properly. 

7.  Each  funnel  is  set  aside  tp  allow  the 
DCM  and  water  layers  to  partition.  This  may 
take  5-10  minutes  for  some  products,  or  up 
(o  3  hours  if  the  product  has  caused  the 
formation  of  an  emulsion. 

8.  Drain  the  first  10  ml  of  the  DCM 
(bottom)  layer,  collect,  cap,  uniquely  label, 
and  use  for  gravimetric  analysis  (see  below). 
Drain  the  remaining  40  ml  and  dry  it  by 
passing  it  through  a  funnel  packed  with 
anhydrous  sodium  sulfate. 

9.  Assemble  a  Kudema-Danish  (KD) 
concentrator  by  attaching  a  Snyder  column  to 
an  evaporation  flask  with  a  graduated 
concentrator  tube.  Align  vertically  and 
partially  immerse  concentra:or  tube  in  a 
water  bath  (10).  Set  the  wati  r  bath  to  the 
appropriate  temperature  to  maintain  proper 
distillation. 

10.  Collect  the  de-watere^i  clract  into  the 
KD  concentrator. 

11.  Evaporate  DCM  to  approximately  10 
ml,  then  add  approximately  50  ml  of  the 
exchange  solvent  (hexane)  and  concent'-ate 
the  volume  to  10  ml. 

12.  Rinse  the  flask  into  the  concentrator 
tube  with  50  ml  hexane  and  concentrate  to 
10  ml.  Repeat  one  more  time  with  50  ml  of 
hexane. 

13.  Remove  concentrator  tube  with  the 
recovered  10  ml  of  sample  volume.  The 
heavier  residual  material  should  be  present 
as  a  precipitate  (bottom  layer). 

14.  Centrifuge  to  aid  the  separation  of  the     ' 
hexane  from  the  precipitant  fraction. 

15.  Place  hexane-soluble  fraction  (top 
layer) — approximately  1.0  ml — into  a  GC/MS 
vial  for  analysis  (see  GC/MS  Analysis 
Procedure  below).  If  colunui  fouling  and 
deterioration  of  separation  characteristics 
occur,  an  alumina  column  sample  cleaiiup 
method  can  be  considered  (see  Alternative 
GC/MS  Sample  Cleanup  Procedure  below). 

16.  Analyze  by  GC/MS  using  the 
conditions  determined  by  the  U.S.  EPA  Risk 
Reduction  Engineering  Laboratory,  Water  and 
Hazardous  Waste  Treatnaent  Research 
Division,  in  Cincinnati,  OH,  which  follows 
U.S.  EPA  Method  8270  (see  GC/MS  Analysis 
Procedure  below). 

17.  Calculate  surrogate  recovery.  If 
surrogate  recovery  is  less  than  85  (lercent  Cor 
the  marker  relative  to  the  surrogate  recovery 
standard  (dio-phenanthrene).  then  the  water 
layer  should  be  extracted  again  using  three 
separate  extractions  with  DCM.  Pool  the 
three  extractions  with  original  extract  and 
concentrate  to  10  ml,  and  reana)3rze  by  GC/ 
MS. 

18.  Drain  the  seawater  into  a  storage 
sample  vial/cotitainer. 


19.  Seal  the  vial  with  a  Teflon-lined  cap 
and  store  frozen.  This  water  layer  is  kept  in 
case  additional  extractions  are  necessary. 

4.6.2  Gravimetric  analysis.  The  initial 
means  to  evaluate  the  effectiveness  of  a 
bioremediation  agent  for  oil  spill  response  is 
through  gravimetric  analysis.  A  statistically 
significant  difference  (p  <  0.05)  in  analytical 
weight  of  the  oil  from  the  control  system  as 
compared  to  the  analytical  weight  of  the  oil 
treated  with  a  bioremediation  agent  indicates 
biodegradation  has  successfully  occurred. 
Hence,  the  disappearance  of  oil  should  be 
accompanied  by  significant  decreases  in  total 
oil  residue  weight  of  extractable  materials 
versus  a  control.  If  no  significant  decrease  in 
oil  residue  weight  is  observed,  the  need  to 
perform  further  chemical  analysis  should  be 
evaluated.  Follow  steps  1-3  to  conduct  the 
gravimetric  analysis. 

1.  The  10  ml  of  DCM  extract  (from  Sample 
Procedure  step  8  above)  is  placed  in  a  small 
vial  and  concentrated  to  dryness  by  nitrogen 
blowdown  techniques  using  a  steady  stream 
of  nitrogen  (pre-purified  gas).  If  the  oil  is 
severely  biodegraded,  a  larger  volume  of 
DCM  (>10  ml)  may  be  necessary  for  the 
gravimetric  analysis. 

2.  The  residue  is  weighed  3  times  for  the 
gravimetric  weight  of  oil.  Record  the  weight 
of  the  oil. 

3.  Compare  statistically  (p  <  0.05)  the 
weight  of  the  product  treatment  versus  the 
weight  of  the  control  from  each  respective 
time  period.  If  a  significant  decrease  is 
observed  in  the  sampling  (flask  containing 
bioremediation  agent)  weight,  then  proceed 
with  the  remainder  of  the  sample  procedure. 

4.6.3     GC/MS  analysis.  Often,  analysis  of 
saturated  and  aromatic  hydrocarbons  by 
capillary  gas  chromatography  of  DCM 
extracts  leads  to  coliunn  fouling  and 
deterioration  of  separation  characteristics.  An 
alternative,  simple  "one-step"  alumina 
sample  cleanup  procedure  can  be  performed 
on  oil  before  injection;  this  cleanup  removes 
both  asphaltenes  and  polar  compounds  and 
can  be  applied  to  DCM  extracts  as  well.  This 
procedure  is  described  in  steps  1-11  below. 

4.6.3.1    Alternative  GC/MS  sample 
cleanup  procedure: 

1.  Weigh  4.0  g  alumina  (neutral,  80-200. 
mesh)  into  scintillation  vials  covered  loosely 
with  aluminum  foil  caps.  Prepare  one 


scintillation  vial  per  sample.  Heat  for  18 
hours  at  300'>C  or  longer.  Place  in  a 
desiccator  of  silica  until  needed. 

2.  Add  5.0  ml  of  DCM  to  a  glass  luerlok 
multi-fit  syringe  {e.g..  BD  #2471)  with 
stopcock  (e.g.,  Perfectum  #6021)  in  closed 
position,  stainless  steel  syringe  needle  (18 
gauge),  and  PTFE  frits.  Clamp  in  a  vertical 
position. 

3.  Transfer  4.0  g  of  prepared  alumina  to  a 
plastic  weighing  boat  and  fill  sjTinge  slowly 
while  applying  continuous  vibration  (e.g.. 
Conair#HMllFFl). 

4.  Add  a  second  PTFE  frit  and  push  into 
place  on  top  of  the  alumina  bed. 

5.  Drain  5.0  ml  DCM  to  the  top  level  of  the 
column  frit  to  await  sample  addition  and 
discard  IXIM. 

6.  Weigh  50  mg  ±  0.1  mg  ANS521  oil  into 
a  tared  vial. 

7.  Premeasure  10  ml  of  DCM  into  a 
graduated  c>linder.  Add  0.2  to  0.3  ml  of  the 
DCM  to  (he  tared  oil  vial.  Mix  and  transfer 
solvent  to  the  column  bed  with  a  Pasteur 
pipette.  Open  stopcock  and  collect  in  a  10- 
ml  volumetric  flask.  Repeat  until 
approximately  1.0  ml  (do  not  exceed  1.0  ml) 
of  DCM  has  rinsed  the  vial  and  inner  walls 
of  the  syringe  body  into  the  10-ml  flask. 

8.  Transfer  balance  of  DCM  from  the 
graduated  cylinder  to  the  column  and . 
regulate  the  solvent  flow  rate  to 
approximately  1  to  2  ml/minute.  Collect  all 
eluent  in  the  10-ml  flask. 

9.  Transfer  a  known  volume  of  eluent  to 
another  scintillation  vial  and  blow  down  to 
dryness  (nitrogen). 

10.  Determine  and  record  weight. 

11.  Dissolve  in  1.0  ml  hexane  for  the  GC/ 
MS  analysis  procedure  (see  below). 

4.6.3.2    GC/MS  analysis  procedure: 
Immediately  prior  to  injection,  an  internal 
standard  solution  of  four  deuterated 
compounds  is  spiked  into  the  sample  extracts 
and  injected.  Samples  are  quantified  using 
the  internal  standard  technique  (10)  for  both 
the  aliphatic  and  aromatic  fractions  of  the  oil 
extracts  in  order  to  provide  sufficient 
information  that  the  oil  is  being  degraded.  To 
help  ensure  that  the  observed  decline  in 
target  analytes  is  caused  by  biodegradation 
rather  than  by  physical  loss  from 
mishandling  or  inefficient  extraction,  it  is 
necessary  to  normalize  the  concentrations  of 


the  target  analytes  via  a  "conserved  internal 
marker."  Conserved  internal  markers  that 
have  been  found  useful  for  quantification  are 
Cr  or  Cj-phenanthrene,  C2-chr>'sene,  and 
C.v,17a(H),2iP(H)-hopane.  Deuterated 
internal  standards  are  used  to  calculate  the 
relative  response  factor  (RRF)  for  the  target 
analyte(s).  To  compute  the  "normalized 
concentrations,"  the  target  analyte 
concentration  at  a  given  sampling  time  is 
simply  divided  by  the  selected  conser\ed 
analyte  concentration  at  the  same  sampling 
time  (11).  Conduct  the  GC/MS  analysis  using 
the  following  procedure. 

1.  One  (1)  ml  of  the  hexane  extract  (from 
Sample  Procedure  step  15  above)  is  placed 
into  a  1.5-ml  vial  for  use  on  the  autosampler 
of  the  GC/MS  instrument. 

2.  To  this  solution,  20  ^U  of  a  500-ns/nl 
solution  of  the  internal  standards  is  added 
and  the  vial  is  capped  for  injection.  The  final 
concentration  of  the  internal  standards  in 
each  sample  is  lO'ng/jil.  This  solution 
contains  4  deuterated  comp>ounds:  dn- 
naphthalene,  dio-anthracene,  d,;-chrysene, 
and  dij-perylene. 

3.  At  the  start  of  any  analysis  period,  the 
mass  spectrometer  (MS)  is  tuned  to  PFTBA 
by  an  autotune  program,  such  as  the  Hewlett- 
Packard  quicktune  routine,  to  reduce 
operator  variability.  Set  the  GC/MS  in  the 
SIM  mode  at  a  scan  rate  of  1.5  scans/second 
to  maximize  the  linear  quantitative  range  and 
precision  of  the  instrument.  Set  all  other 
conditions  to  those  specified  in  Instrument 
Configuration  and  Calibration  section  below. 

4.  An  instrument  blank  and  a  daily 
standard  are  analyzed  prior  to  analysis  of 
unknowns.  Internal  standards  are  combined 
with  the  sample  extracts  and  coinjected  with 
each  analysis  to  monitor  the  instrument's 
performance  during  each  run. 

5.  Information  that  should  be  included  on 
the  acquisition  form  include  operator's  name 
and  signature,  date  of  extraction,  date  and 
time  of  autotune,  date  of  injection(s), 
instrument  blank,  daily  standard  mix  - 
injection.-GC  column  number,  and  standards 
for  the  5-point  calibration  curve. 

6.  If  the  instrument  is  operated  for  a  period 
of  time  greater  than  12  hours,  the  tune  wilj 
be  checked  and  another  daily  standard 
analyzed  prior  to  continuing  with  analyses. 


Table  6.— Analytes  Listed  Under  the  Corresponding  Internal  Standard  Used  for  Calculating  RRFs 


Internal  Standard 


Alkanes 


Aromatics  ... 


ds-naphthalene 


nClO-nC15 


Naphthalene 


dio-anthracene 


nCl6-nC23  

Pristane  

Phytane  

5a-androstane , 

Dibenzothiophene 

Fluorene  

Anthracene  

Phenanthrene 


dii-chrysene 


nC24-nC29 


Fluoranthene 

Pyrene 

Chrysene 


di:-perylene 


nC30-f»C35. 

Cjol/WH),  21a(H)-hopane. 


Benzo(b)fluoranthene. 
Benzo(k)fluoranther>e. 
Benzo(e)pyrene. 
Benzo(a)pyrer>e. 
Perylene. 

lnder)o(g,h.i)pyrene. 
Dibenzo(a,h)  anthracene. 
Benzo(i  .2.3-cd)perylene. 


7.  The  MS  is  calibrated  using  a  modified 
version  of  EPA  Method  8270  (lO). 


Specifically,  the  concentrations  of  internal 
standards  are  10  ng/jil  instead  of  40  ng/jil.  A 


five-point  calibration  curve  is  obtained  for 
each  compound  listed  in  Table  6  prior  to 
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sample  aiulysis  at  1,  5,  ia  25.  and  50  ng/ 
til.  A  5-point  caHbratioa  must  be  conducted 
oa  a  staitdard  mix  of  compounds  to 
determine  RRFs  for  the  analytes.  The 
standard  mix  (excluding  the  marker)  for  this 
calibration  curve  may  be  obtained  from 
Absohjte  Standards.  Inc.,  498  Russell  St, 
New  Haven,  CT.  06513,  (800)  368-1131.  If 
C»17P(H),21a(H)-hopane  is  used,  it  may  be 
obtained  from  Dr.  Charles  Kennicutt  11, 
Geochemical  and  EJavironmental  Research 
Group.  Texas  A&M  University.  833  Graham 
Rd.,  College  Station.  TX.  77845.  (409)  690- 
0095. 

8.  Calculate  each  ccmapound's  relative 
response  factor  to  its  corresp>ondiiig 
deuterated  internal  standard  indicated  above, 
using  the  following  equation: 

RRF=(A.C)/(A„CK6) 

where: 

RRF=relative  resp>onse  factor 

A,=peak  area  of  the  characteristic  ion  for  the 

compound  being  measured  (analyte) 
A,,=peak  area  of  the  characteristic  ion  for  the 

specific  internal  standard 
C,=coacentration  of  the  compound  being 

measured  (ng/^) 
C„=concentratioQ  of  the  specific  internal 

standard  (10  Dg/)il).  (This  cooceatration 

is  a  constant  in  this  equation  for  the 

calibration  curve.) 


9.  Identify  each  aoalyte  based  on  the 
integrated  abundance  from  the  primary 
characteristic  ion  indicated  in  Table  7. 

10.  Quantitate  each  analyte  using  the 
internal  standard  technique.  The  internal 
standard  used  shall  be  the  one  nearest  the 
retention  time  of  that  of  a  given  analyte 
(Table  8). 

Table  7.— Primary  Ions  Monitored 
FOR  Each  Target  Analyte  Dur- 
ing GC/MS  Analysis 


Compound 


n-alkanes  (C,o-Cm) 

Pristane 

Phytane 

Naphthalene  

C1 -naphthalenes 

C2-naphthalenes 

C3-naphthalenes 

C4-naphthalenes 

Fluorene 

Cl-f  lucre  nes 
C2-fluorenes 
C3-fiiiofenes 

Dibenzothiophenes 

C 1 -dibenzothiophenes 
C2-dlb€nzothiophenes 
C3-dlbenzothiophenes 

Anthfacene  ..„ 

Phenanthrene  ... 


Ion 


85 
85 
85 
128 
142 
156 
170 
184 
166 
180 
194 
206 
184 
198 
212 
226 
178 
178 


Table  7.— Primary  Ions  Monitored 
for  Each  Target  Analyte  Dur- 
ing GC/MS  Analysis— Continued 


Compound 


C1 -phenanlhrenes 
C2-phenanthrenes 
C3-phenanthrenes 
Fluofanthene/pyrene 

Cl-pyrenes  

C2-pyrenes 
Chrysene 
Cl-chrysenes 
C2-chrysenes 
Hopanes  (177  lamily) 
Hopanes  (191  family) 

Steranes  (217  family) 

Benzo(b)fluoranth€ne  

Ben2o(k)fluorantliene 

Benzo(e)pyrene __. 

Benzo(a)pyrene  

Perylene __..». 

ldeno(g,h,i)pyrene  — :.... 
Dit)en2o(a,h)anthfacene  . 
Benzo(1 ,2,3-cd)pefylene 

dK-naphthalene 

dio-anthracene ..: i. 

dio-pt»nanthfene .... 

di;<hrysene  .~... 

di2-pervtene 

a-androstane  _ 


Ion 


192 
206 
220 
202 
216 
230 
228 
242 
2S6 
177 
191 
217 
252 
252 
252 
252 
252 
276 
278 
276 
136 
188 
188 
240 
264 
260 


Table  8.— Analytes  and  Reference  Compounds 


Compound 

Reference  compound 

Compound 

Reference  compound 

rvCIO 

rvCiO - 

n-Cl1  ^ .. 

C2-naphthalene  . _. 

Naphthalerve. 

n-Ctl       - 

C3-naphthatene  — 

C4-naptithalene 

Fluorene _ 

Naphthalene. 

n-C12  

n-C13 

n-C12 

n-C13 

tvCl4  .._ 

n-C16  

n-Cl7  - 

Pristane  — — 

n-Cl8  _     _ _ 

Naphthalene. 
Fkiorene. 

n-C14 

Cl-fluorene    , 

Fkjorene. 

rvCl5 _.. 

n-Cl6  .._ — 

n-riT       „ 

C2-«uorene . 

C3-nuorene  

Dtbenzothiophene  ...___ . 

Cl-dibenzothiophene  _ 

C2-diben20thiophene  ™ 

Fluorene. 
Fluorene. 
Dibenzothiophene. 

Pristane  .. 

n-C18  .   __       .".    

DibenzothKjphene. 
Ditjenzothiophene. 

Phytane 

n-C19                                 ..  .. 

Phytane . „ 

C3-d:benzothiophene  .._ 

Phenanthrene  

D  it}en  zothtopher>e . 

n-C19  

n-C20  

Phenanthrene. 

n-C20  ..._ 

Anthracene „ 

Cl -phenanthrene  ._ -. 

Anthracene. 

n-C21  _ 

fvr9i      

Phenanthrene. 

n-C22  . ._... 

n-C22  

n-C23 

n-C24 „ 

n-C25  „ ., 

n-C26  „ 

n-C27  ; 

n-C28  

n-C29  

n-C30 

n-C31  

n-C32  -    

n-C33  _ 

n-C34  ; 

n-C35Cj,i17a.21^hopane  

5a-androstane 

C2-phenanthrene „ 

C3-phenanthrene 

Ftuoranthene 

Pyrene .„ „ _ 

Ci-pyrene  ._.... 

C2-pyrene _ 

Chrysene — 

Cl-chrysene 

C2-chrysene 

Phenanthrene. 

n^23  ....„ 

n-C24  „..:. 

rHC25  - 

n-C26  _ ."..„ 

n-C27  „ 

n-C28  _.._       ..._ 

n-C29  

n-C30  

Phenanthrene. 

Fh.ir)rartthene. 

Pyrene. 

Pyrene. 

Pyrene. 

Chrysene. 

Chrysene. 

Chrysene. 

n-C31  

n-C32  - 

n^33 „_ 

n-C34  

n-C35CK)17a.21^hopane  

5a-androstane „ 

Beruo<b)fluoranthene  

Benzo(k)fluoranthene 

Ben20(e)pyrene 

Benzo<a)pyrene 

Perylene  ideno(g,h,i)pyrene 

Dlbenzo(a.h)anthracene  

Benzod  2  3-cd)Dervlene 

Benzo(b)fluoranthene. 

Benzo(k)fluoranthene. 

Benzo(e)pyrene. 

Benzo(a)pyrene. 

Perylene  ideno(g,h,i)pyrene. 

Dibenzo(a,h)anthracene. 

Cl-naohttialene 

Naphthalene 

Benzo(1 ,2,3-cd)perylene. 

11.  Use  equation  7  to  calculate  the 
concentration  of  analytes  in  ng/mg  (ppm)  oil: 
Concentration  (ng/mg)={A,l5V,x  1 ,000)/ 

(A„(RRF)V,M„)(7) 
where: 
A,=peak  area  of  characteristic  ion  for 

compound  being  measured 
I>=amount  of  internal  standard  injected,  in  ng 

(i.e.,  20  ng) 
V,=volume  of  the  total  DCM  extract  (50  ml) 
Ai,=peak  area  of  the  rharacteristic  ion  of  the 

internal  standard 
RRF=relative  response  factor 
V,=volume  of  the  extract  injected  (2  jil) 
Mo=total  mass  of  the  oil  added  to  the  flask, 

mg  -  ", 

12.  Compute  the  "normalized 
concentrations"  for  each  target  analyte 
concentration  at  a  given  sampling  time 
(equation  7)  by  simply  dividing  by  the 
conserved  internal  marker  concentration  at 
the  same  sampling  time. 

4.6.4    Generally  accepted  laboratory 
procedures.  Samples  are  immediately  logged 
into  the  laboratory,  where  they  will  be  given 
a  unique  sample  identification  based  on 
Julian  data  arid  the  number  logged  in.  Prior 
to  the  analysis  of  any  experimental  samples, 
a  five-point  standard  curve  is  prepared.  One 
of  the  jnid-range  standard  curve 
concentration  levels  is  analyzed  daily  before 
sample  analysis  as  a  continuing  standard. 
RRFs  for  all  target  analytes  should  be  within 
25%  of  the  standard  curve  response  values  at 
day  0,  and  at  any  sampling  event  the  check 
standard  percent  difference  from  the  initial 
five-point  calibration  must  not  exceed  20% 
between  the  before  and  after  daily  standard 
mix  (see  below).  The  collected  GC/MS  data 
are  initially  processed  by  a  macro  routine, 
which  performs  extracted  chromatographic 


plots  of  the  target  compounds,  integrates  the 
tai^et  compounds,  and  shows  integration 
results  to  include  tabular  numbers.  The 
integration  values  are  then  transferred  to  a 
spreadsheet  format  to  be  quantified.  Because 
of  the  complexity  of  the  analyte  matrix  (oil), 
a  very  hi^  degree  of  manual  verification  and 
reintegration  of  the  spectral  data  is  required. 
4.6.5    QA/QC procedures.  The  reliability 
of  this  method  is  dependent  on  the  QA/QC 
procedures  followed.  Before  and  after  each 
analytical  batch  (approximately  10  samples), 
analyze  one  procedural  blank,  one  duplicate, 
and  one  calibration  verification  standard  (10 
ng/nl).  Analyze  one  reference  crude  oil 
standard.The  instrument's  performance  and 
reproducibility  are  validated  routinely  in  this 
manner.  Surrogate  recoveries  should  be 
within  70  to  120%,  and  duplicate  relative 
percent  difference  values  should  be  ±20%.  A 
control  chart  of  the  standard  oil  should  be 
prepared  and  monitored.  Variations  of 
analytes  in  the  control  chart  should  be  no 
more  than  25%  from  the  historical  averages. 
Injection  port  discrimination  for  n-C25  and 
greater  alkanes  must  be  carefully  monitored; 
the  ratio  of  RRF  n-C32/RRF  n-C21  alkanes 
should  not  be  allowed  to  fall  below  80%.  The 
mass  discrimination  can  be  reduced  by 
replacing  the  quartz  liner  in  the  injection 
port  after  every  analytical  batch.  The 
instrument's  performance  and 
reproducibility  are  validated  routinely  by 
analyzing  the  reference  crude  oil  standard. 
All  analyses  are  recorded  in  instrument  logs 
detailing  operating  conditions,  date  and  time, 
file  name.  etc.  After  analysis,  the  sample 
extracts  are  archived  at  refrigeration 
temperatures.  To  document  QA/QC,  the 
following  information  is  contained  in  the 
detailed  quantitative  reports:  average  RRF 
derived  from  the  standard  cur\'e;  RRF  from 

Teroperatore  Program 


the  daily  standard;  percent  relative  standard 
deviation;  area  of  target  analyte; 
concentration  determined  both  on  a  weight 
and  volume  basis:  and  values  for  any 
surrogates  and  internal  standards. 

4.6.6    Instrument  configuration  and 
calibration.  A  2-ml  aliquot  of  the  hexane 
extract  prepared  by  the  above  procedure  is 
injected  into  a  GC/MS  instrument,  such  as 
the  Hewlett-Packard  5890/5971  GC/MS 
(recommended  for  use).  This  instrument 
should  be  equipped  with  a  DB-5  capillary 
column  (30  m,  0.25-mm  I.D.,  and  0.25-^un 
film  thickness)  and  a  split/splitless  injection 
port  operating  in  the  splitless  mode.  Table  9 
summarizes  the  temperature  program  used 
for  the  analysis.  This  temperature  program 
has  been  optimized  to  give  the  best 
separation  and  sensitivity  for  analysis  of  t.he 
desired  compounds  on  the  instrument.  Prior 
to  the  sample  analysis,  a  five-point 
calibration  must  be  conducted  on  a  standard 
mix  of  the  compounds  listed  in  Table  7  to 
determine  RRFs  for  the  analyses. 

Table  9.— Operating  Conditions 
and  temperature  program  of 
GC/MS 

Operating  conditions 


Injector  port— 290°C 

Transfer  line — 320°C 

Total  run  tinie — 73  mirxjtes 

Column  flow  rate  (He) — 1 .0  mH/m^njte 


Level 

Temp.  1, 

Time  1, 
minutes 

Rate,  'a 
mtnute 

Ternp2, 

Time  2, 
minutes 

Level  1  „ „ 

55 
280 

3 
0 

5 
3 

280 
310 

5 
10 

Level  2 „ „„ „ 

4.7    Statistical  analysis.  The 
determination  of  a  bioremediation  agent's 
effectiveness  will  be  partially  based  upon  the 
results  of  a  statistical  analysis  of  the  shaker 
flask  experiment.  The  experimental  design 
for  this  test  is  a  two  factorial  design.  This 
two-way  analysis  of  variance  (ANOVA)  will 
be  used  to  determine  data  trends.  The 
statistical  method  is  designed  to  test  various 
types  of  bioremediation  treatments  including 
microbial,  nutrient,  enzyme,  and 
combination  products.  The  following  is  a 
summary  of  the  statistical  methods  to  be  used 
to  evaluate  the  analytical  data  obtained  from 
all  product  tests.  The  experimental  design, 
data  analysis  methodology,  interpretation  of 
results,  required  documentatioo,  and  a 
numeric  example  are  outlined  below. 

4.7.1    Experimental  design.  The 
experimental  design  for  this  test  is  known  as 


a  factorial  experiment  with  two  factors.  The 
first  factor  is  product/control  group;  the 
second  factor  is  time  (measured  in  days).  For 
example,  if  two  groups  (product  A  and  a  non- 
nutrient  control)  are  tested  at  each  of  three 
points  in  time  (day  0,  7,  and  28),  the 
experiment  is  called  a  2x3  factorial 
experiment.  There  will  be  three  replications 
(replicated  shaker  flasks)  of  each  group-time 
combination. 

4.7.2    Data  analysis  methods.  For  each 
analyte  and  each  product  used,  a  product  is 
considered  a  success  by  the  demonstration  of 
a  statistically  significant  difference  between 
the  mean  analyte  degradation  by  the  product 
and  the  mean  analyte  degradation  by  the 
non-nutrient  control.  Such  a  determination 
will  be  made  by  performing  an  ANOVA  on 
the  sample  data.  The  technical  aspects  of  this 
procedure  are  outlined  in  Snedecor  and 


Cochran  (12).  Most  statistical  software 
packages  support  the  use  of  two-way 
ANOVA.  However,  the  format  required  for 
the  input  data  differs  among  the  various 
commercial  packages.  Whichever  package  is 
used,  the  following  A.\OVA  table  will  be 
provided  as  part  of  the  output  In  the  Degree 
of  Freedom  column  of  Table  10,  p  =  the 
number  of  product/control  groups,  t  =  the. 
number  of  days  at  which  each  group  is 
analyzed,  and  n  =  the  number  of  replications. 
For  the  example  of  the  2x3  factorial 
exf)eriment  discussed  above,  p=2,  t=3.  and 
n=3.  The  significance  of  the  F-statistics  (as 
indicated  by  their  corresponding  p-vaUies) 
are  used  to  interpret  the  analysis. 
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Source 


Group 

Time  » 

Interaction 

Total 

^  To  be  detemiined  from  the  value  of  the  F-statistic. 


Degree  of 
freedom  (dO 

■    Sum  of 
squares 

Mean  square 

F-Statistic 

p-1 

SSG 

MSG-f^SG/ 
MSE 

MSG/MSE 

t-1 

SST 

IWIST-MST/ 
MSE 

MST/MSE 

(p-1)(t-1) 

SSI 

MSI-f^SI/ 
MSE 

MSI/MSE  . 

pt(r>-1) 

SSE 

MSE-SSE 

npt-1 

SSTOT 

p-Value 


4.7.3    Interpretation.  4.7.3.1  If  the  F- 
statistic  for  the  interaction  is  significant  at 
the  0.05  level  (i.e.,  p-value  is  less  than  0.05], 
the  data  indicate  that  the  mean  resp>onse  of 
at  least  two  groups  being  tested  differ  for  at 
least  one  point  in  time.  In  order  to  fmd  out 
which  groups  and  at  which  points  in  time  the 
difference  occurs,  pairwise  comparisons 
between  the  group  means  should  be 
conducted  for  all  time  points.  These 
comparisons  can  be  made  using  protected 
least  squared  difference  (LSD)  or  Dunnett 
mean  separation  techniques.  The  protected 
LSD  procedure  is  detailed  in  Snedecor  and 
Cochran  (12);  the  Dunnett  procedure  is 
outlined  in  Montgomery  (13).  For  both 
methods,  the  mean  square  error  (MSE)  from 
the  two-way  ANOVA  table  should  be  used  to 
compute  the  sep)aration  values. 

4.7.3.2  If  the  F-statistic  for  the  interaction 
is  not  significant  at  the  0.05  level  (i.e.,  p- 
value  not  less  than  0.05),  but  the  F-statistic 
for  the  group  is  significant  (i.e..  p>-value  is 
less  than  0.05).  the  data  indicate  that  any 
differences  that  exist  among  the  group  means 
are  consistent  across  time.  To  find  out  which 
group  means  differ,  a  pairwise  comparison  of 
the  group  means  should  be  carried  out  by 
pooling  data  across  all  points  in  time.  Again, 
the  MSE  from  the  two-way  ANOVA  table 
should  be  used  to  compute  the  separation 
values. 

4.7.3.3  If  the  F-statistic  corresponding  to 
both  interaction  and  group  are  not  significant 
at  the  0.05  level,  the  data  indicate  no 
difference  between  the  group  means  at  any 
point  in  time.  In  this  case,  no  further  analysis 
is  necessary. 

4.7.3.4  Finally,  Snedecor  and  Cochran 
(12)  use  caution  concerning  the  use  of 
multiple  comparisons.  If  many  such 
comparisons  are  being  conducted,  then  about 
5%  of  the  tested  differences  will  erroneously 
be  concluded  as  significant.  The  researcher 


must  guard  against  such  differences  causing 
undue  attention. 

4.7.4    Required  documentation.  4.7.4.1 
The  following  documents  should  be  included 
to  summarize  the  findings  &t>m  a  product 
test. 

1.  Data  listings  for  each  analyte  that  was 
analyzed.  These  should  show  all  raw  data. 

2.  A  table  of  sunamary  statistics  for  each 
analyte.  The  table  should  include  the  mean, 
standard  deviation,  and  sample  size  for  each 
group  at  each  day. 

3.  An  ANOVA  table  for  each  analyte.  The 
table  should  be  of  the  same  format  as  Table 
10. 

4.  A  clear  summary  of  the  mean 
separations  (if  mean  separations  were 
necessary).  The  mean  separation  methods 
(LSD  or  Dunnett),  the  significance  level,  the 
minimum  significant  difference  value,  and 
the  significant  differences  should  he  clearly 
marked  on  each  output  page. 

5.  All  computer  outputs  should  be 
included.  No  programming  alterations  are 
necessary.  The  specific  computer  package 
used  to  analyze  the  data  should  be  included 
in  the  report. 

Example.  An  analysis  of  the  total  aromatic 
data  (in  ppm)  was  conducted  for  the 
following  three  groups: 

Group  1:  Non-nutrient  Control 

Group  2:  Nutrient  Control 

Group  3:  Test  Product 

4.7.4.2    The  raw  data  are  shown  in  Table 
11.  Note  the  three  replications  for  each 
group-time  combination. 

Table  1 1  .—Product  Test  Data, 
Total  Aromatics  (ppm) 


Table  11.— Product  Test  Data, 
Total  Aromatics  (ppm)— Continued 


Day  7  .. 
Day  28  . 


Group 

1 

Group 
2 

Group 
3 

8299 

8309 

8311 

8088 

8111 

8200 

8100 

7950 

6900 

8078 

8200 

6702 

7999 

8019 

5987 

8259 

8102 

4000 

8111 

7754 

3875 

8344 

7659 

3100 

4.7.4.3    Table  12  gives  the  summary 
statistics  (number  of  observations,  means, 
and  standard  deviations)  for  each  group-time 
combination. 

Table  12.— Summary  Statistics  for 
Product  Test  Data  Total  Aro- 
matics (PPM) 


Day  0 


Group 
1 


8153 


Group 
2 


7912 


Group 
3 


Time 

Product 

n 

Mean 

Stand- 
ard 
devi- 
ation 

Day  0  

Day  7  

Day  28  ... 

Group  1 
Group  2 
Groups 
Group  1 
Group  2 
Group  3 
Group  1 
Group  2 
Group  3 

3 
3 
3 
3 
3 
3 
3 
3 
3 

8,180.0 
8,110.7 
8,074.0 
8.059.0 
8.056.3 
6,529.7 
8,238.0 
7,838:3 
3.658.3 

108.1 
198.5 
319.2 
53.1 
129.1 
480.3 
117.9 
233.2 
487.6 

7711 


4.7.4.4    Table  13  shows  the  results  of  the 
two-way  ANOVA. 


Table  13.— Example  Two-way  ANOVA  Table 


Source 

df 

Sum  of  squares 

Mean  square 

F-sta- 
tistic 

p-value 

Group : ! 

2 
2 

4 
18 

23,944.856.41 

10,954.731.19 

19,347.589.04 

1,418,303.33 

11.972,428.70 

5,477.365.59 

4.836.897.26 

78,794.63 

151.94 
69.51 
61.39 

0.0001 
0.0001 
0.0001 

Time „... 

Interaction „ :.„ 

Error „ :. '. 

, 

Total ...„ 

26 

55,665,480.96 



4.7.4.5    From  Table  13,  it  can  be  S8«n  that 
the  F-statistic  for  interaction  is  significant 
(F=61.39,  p=0.0001).  This  indicates  that 
group  differences  exist  for  oneor  more  days. 
Protected  LSD  mean  separations  were  then 
conducted  for  each  day  to  determine  which 
group  differences  exist.  The  results  are 
summarized  in  Table  14.  Note  that  means 
with  the  same  letter  (T  grouping)  are  not 
significantly  different. 

Table  14.— Pairwise  Protected 
LSD  Mean  Separation 


T  group- 
ing 

Mean 

n 

Interaction 

A  

A  

A  

A  

A  

A  

A  

B  

C  

8,338.0 
8.180.0 
8,110.7 
8,074.0 
8,059.0 
8,056.3 
7,838.3 
6,529.7 
3,658.3 

3 
3 
3 
3 
3 
3 
3 
3 
3 

Group  1 ,  Day  28. 
Group  1 .  Day  0. 
Group  2,  Day  0. 
Group  3,  Day  0. 
Group  1,  Day  7. 
Group  2,  Day  7. 
Group  2,  Day  28. 
Group  3,  Day  7. 
Group  3,  Day  28. 

Significant  Levef  =  0.05. 

Degrees  of  Freedom  =  18i 

Mean  Square  Error  =  78794.63. 

Critical  Value  =  2.10. 

Least  Significant  Difference  ^  481.52. 

4.7.4.6    The  grouping  letters  indicate  that 
the  product  mean  values  (group  3)  at  daj-  7 


and  day  28  are  significantly  different  from 
those  of  both  the  nutrient  control  (group  2) 
and  the  non-nutrient  control  (group  1)  for 
those  days.  No  other  significant  differences 
arc  shown.  Therefore,  in  terms  of  total 
aromatic  degradation,  the  test  indicates  the 
desired  statistically  significant  diffierence 
between  the^ean  of  the  product  and  the 
mean  of  the  non-nutrient  control. 

S.a    Bioremediation  agent  toxicity  test 
[Reserved}. 

6.0    Summary  technical  product  test  data 
format. 

The  purpose  of  this  format  is  to  summarize 
in  a  standard  and  convenient  presentation 
the  technical  product  test  data  required  by 
the  U.S.  Environmental  Protection  Agency 
before  a  product  may  be  added  to  EPA's  NCP 
Product  Schedule,  which  may  be  used  in 
carrying  out  the  National  Oiland  Hazardous 
Substances  Pollution  Contingency  Plan.  This 
format,  however,  is  not  to  preclude  the 
submission  of  all  the  laboratory  data  used  to 
develop  the  data  summarized  in  this  format. 
Sufficient  data  should  be  presented  on  both 
the  effectiveness  and  toxicity  tests  to  enable 
EPA  to  evaluate  the  adequacy  of  the 
summarized  data.  A  summary  of  the 
technical  product  test  data  should  be 
submitted  in  the  following  format.  The 
numbered  headings  should  be  used  in  all 
submissions.  The  subheadings  indicate  the 


kinds  of  information  to  be  supplied.  The 
listed  subheadings,  however,  are  not 
exhaustive;  additional  relevant  information 
should  be  reported  where  necessary.  As 
noted,  some  subheadings  may  apply  only  to 
particular  types  of  agents. 

I.  Name,  Brand,  or  Trademark 

H.  Name,  Address,  and  Telephone  Number 
of  A4a/7  ufacturer 

III.  Name,  Address,  and  Telephone 
Numfcers  of  Primary  Distributors 

IV.  Special  Handling  and  WoHcer 
Precautions  for  Storage  and  Field 
Application 

1.  Flammability. 

2.  Ventilation. 

3.  Skin  and  eye  contact;  pwotective 
clothing;  treatment  in  case  of  contact. 

4.  Maximum  and  minimum  storage 
temperatures;  optimum  storage  temperature 
range;  temperatures  of  phase  separations  and 
chemical  changes. 

V.  Shelf  Ufe 

VL  Recommended  Application  Procedure 

1.  Application  method. 

2.  Concentration,  application  rate  (e.g., 
gallons  of  dispersant  per  ton  of  oil). 

3.  Conditions  for  use:  water  salinity,  water 
temperature,  types  and  ages  of  pollutants. 

VII.  Toxicity  (Dispersants,  Surface  Washing 
Agents,  Surface  Collecting  Agents,  and 
Miscellaneous  Oil  Spill  Control  Agents) 


Materials  Tested 


Product  „ 

No.  2  fuet  oif „ 

Product  and  No.  2  fuel  oif  fliTO) 


Species 


Menidia  beryllina 
Mysidopsis  bahia  2 
Menidia  tjerydina 
Mysidopsis  t>ahia 
Menidia  beryllina 
Mysidopsis  t)ahia 


LCso(ppm) 


96-hr. 
48-hr. 
96-hr. 
4fi-hr. 
96-hr. 
48-hr. 


Vm.(a).  Effectiveness  (bioremediation  agents).  Raw  data  must  be  reported  according  to  the  format  shown  below.  The  Ei^t  column 
lists  the  names  of  the  analytes  measured  by  GC/MS  (SIM);  the  surrogate  standards,  and  various  ratios  and  sums.  In  the  next  three 
colurons,  the  ajncentration  of  the  analytes  (ng/mg  oil),  the  concentration  of  the  analvtes  corrected  for  the  recoverv  of  the  surroMte 
standard  (a-androstme  for  alkanes,  d.orphenanthrene  for  aromatics),  and  the  concenfration  of  corrected  analytes  formalized  aj^st 
the  conserved  internal  marker,  respectively,  are  reported  for  the  first  repUcate  from  the  first  sampling  event.  These  three  columns 
are  each  repeated  for  the  next  two  replicates,  giving  9  total  columns  for  the  product  of  interest.  The  next  9  columns  ai«  the  same 
as  the  product  columns  except  they  are  for  the  non-nutrient  control.  The  last  nine  columns  are  for  the  nutnent  coatroL  Th«»  a 
total  of  28  columns  are  needed  in  the  spreadsheet  This  spreadsheet  is  for  the  first  sampling  event  (day  0).  Two  more  ideiaical 
spreadsheets  will  be  needed  for  each  of  the  next  two  sampling  events  (days  7  and  28).  For  the  statistical  analysis,  a  report  showinc 
the  two-way  analysis  of  variance  (ANOVA)  table  created  by  the  sofhvare  used  by  the  investigator  must  be  shown  iaits  entirety 
along  with  the  name  of  the  software  package  used.  Another  printout  showing  the  mean  separation  table  (protected  LSD  t»st  results) 
generated  by  the  software  must  be  reported.  The  statistical  analyses  are  conducted  using  the  sum  of  the  alkane  concentrations  and 
the  sum  of  the  aromatics  concentrations  from  the  raw  data  table.  Thus,  two  ANOVAs  are  run  for  each  sampling  event,  one  for 
total  alkanes  and  one  for  total  aromatics.  giving  a  total  of  6  ANOVAs  for  a  product  test  (2  ANOVAs  x  3  sampling  evealsl.  Only 
If  significant  differences  are  detected  by  a  given  ANOVA  will  it  be  necessary  to  run  a  protected  LSD  test. 

BIOREMEDIATION  AGENT  EFFECTIVENESS  Test  Raw  Data 

(Oater  .  Testing  Date:  0,  7,  28  (Circle  One).  Initial  O*  Weight:       .] 


JMI 


' 

Product  Repltcate  1 

Prockjct  RepJicate 
2 

Concentratioo 
ng/mg 

Surrogate  cor- 
rected ng/mg 

Normabzed  to 
marker  ng/mg 

Alkane  Analyte 

.....^.w.; ;„, 

. 

••-• 

' 

n-CiO 

•  ..•>...M....MM»».MM«. 

........ftn...H....*........ 

n-Cll 

n-Cl2 

n-Cl3 



n-Cl4 
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BlOREMEDIATION  AGENT  EFFECTIVENESS  TEST  RAW  DATA— Continued 
[Date:  .  Testing  Date;  0,  7.  28  (Circle  One).  Initial  Oil  Weight:       .) 


n-C15 

n-C16  — 
n-Cl7  ..,.. 


pristane 

n-C18 

phytane  ~ 

n-C19 

n-C20 

n-C21  

n-C22 

n-C23 

n-C24 

n-C25 „ 

n-C26  ; 

n-C27 

IVC28 

n-C29 

n-C30 

n-C3l 

n-C32 

n-C33 

n-C34 

n-C35 

n-C36 

a-androstane 

Total  alkanes „......-.. 

n-Cl7:pristane ..... 

n-Cl8:phytane 

Aromatic  Analyte: 

naphttialene 

C1-naphttiaJenes 

C2-naphttialenes 

C3-naphthalenes 

C4-naphthalenes 

dibenzothiophene 

fluorene  

Cl-fluorenes 

C2-fiuofenes 

C3-fluorenes 

Cl  -ditjenzothiophenes 
C2-dit>enzothiophenes 
C3-dit)enzothiophenes 

phenanthrene  

anthracene  

Cl-phenanthrenes 

C2-phenanthrenes , 

C3-phenanthrenes 

naphttK)t)en20thio 

Cl-naphthobenzothio  . 
C2-naphthobenzothio  . 
C3-naphthoben20thio  . 
fluofanthene 


Product  Replicate  1 


Concentration 
ng/mg 


Surrogate  cor- 
rected ng/mg 


Normalized  to 
marker  ng/mg 


JMI 


pyrene  

Cl-pyrenes 

Cl-pyrenes 

chrysene 

ben20<a)anthracene 

Cl-chrysenes  

c2-chrysenes 

ben2o(b)nuoranth  .... 
t)enzo(k)fluoranth  .... 

benzo(e)pyrene  

benzo<a)pyrene  

perylene  

irxlefX)(1 .2,3-cd)per  , 
t)enzo(g,h,i)pyrene  . 
dit)enz(ah)anthrac  ... 
a.p-hopane 


Product  Replicate 
2 


BlOREMEDIATION  AGENT  EFFECTIVENESS  TEST  RAW  DATA— Continued 
[Date:  .  Testing  Date:  0.  7,  28  (Circle  One).  Initial  Oil  Weight:       .) 


Product  Replicate  1 

Product  Replicate 
2 

' 

Concentration 
ng/mg 

Surrogate  cor- 
rected ng/mg 

Nomiaiized  to 
marker  ng/mg 

dS-naphtfialene  

dIO-phenanthrene 

d12-chrysene „„ _ 



d12-perylene .......'.. . 

■■"■~ 

Total  aromatics .'. _ 

•—••"• 

~ 

Grav.  weight  oil . 



No.  oil  degraders/ml _ 

Vlll.(b}.  Toxicity  (Bioremediation  Agents) 
[Reserved) 

IX.  Microbiological  Analysis 
(Bioremediation  Agents) 

X.  Physical  Properties  of  Dispersant/ 
Surface  Washing  Agent/Surface  Collecting 
Agent/Miscellaneous  Oil  Spill  Control  Agent: 

1.  Flash  Point:  ("F) 

2.  Pour  Point:  ("F) 

3.  Viscosity: at °F  (furol 

seconds) 

4.  Specific  Gravity: at "F 

5.  pH:  (10%  solution  if  hydrocarbon  based) 

6.  Surface  Active  Agents  (Dispersants  and 
Surface  Washing  Agents)  ^ 

7.  Solvents  (Pispwrsants  and  Surface 
Washing  Agents )2 

8.  Additives  (Disf>ersants  and  Surface 
Washing  Agents) 

9.  Solubility  (Surface  Collecting  Agents) 

XI.  Analysis  for  Heavy  Metals-,  Chlorinated 
Hydrocarbons,  and  Cyanide  (Dispersants, 
Surface  Washing  Agents.  Surface  Collecting 
Agents,  and  Miscellaneous  Oil  Spill  Control 
Agents): 


Compounds 

Concentration  (ppm) 

Arsenic  

Cadmium 

Chromium 

Cocx)er .-.  ...„..'. 

Lead  

Mercury  

Nickel 

Zinc 

Cyanide  

Chlorinated  Hydro- 
cartxjns. 

- 
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13.  Appendix  E  to  part  300  is  added  to  read 
as  follows: 

Appendix  E  To  Part  300 

Oil  Spill  Response 

Table  of  Contents 

1.0    Introduction. 

1.1  Background. 

1.2  Purpose/objective. 

1.3  Scope. 

1.4  Abbreviations. 

1.5  Defmitions. 

2.0    National  response  system. 

2.1  Over\'iew. 

2.2  Priorities. 

2.3  Responsibility. 

3.0    Components  of  national  response 
system  and  responsibilities. 
3.l'  National. 

3.1.1  National  Response  Team. 

3.1.2  National  Response  Center. 

3.1.3  National  Strike  Force  Coordination 
Center. 

3.2  Regional. 

3.3  Area. 

3.3.1  On-scene  coordinator. 

3.3.2  Area  Committees. 

3.3.3  Sfiecial  teams. 

4.0    Preparedness  activities. 

4.1  Federal  contingency  plans. 

4.1.1  National  contingency  plan. 

4.1.2  Regional  contingency  plans. 

4.1.3  Area  contingency  plans. 

4.1.4  Fish  and  Wildlife  and  Sensitive 
Environments  Plan  annex. 

4.2  OPA  faciljty  and  vessel  response 
plans. 

4.3  Relation  to  others  plans. 

4.3.1  Federal  res[>onse  plans. 

4.3.2  Tank  vessel  and  facility  respo::se 
plans. 

4.4  Pre-approval  authority. 

4.5  Area  resptonse  drills. 
5.0    Response  operations; 

5.1  .  Phase  I — Discovery  or  notification. 

5.2  Phase  II — Preliminary  assessment  and 
initiation  of  action. 

5.3  Patterns  of  response. 

5.3.1     Determinations  to  initiate  response 
and  special  conditions. 
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5.3.2  General  pattern  of  response. 

5.3.3  Containment,  coimtermeasures,  and 
cleanup. 

5.3.4  Response  to  a  substantial  threat  to 
the  public  health  or  welfare. 

5.3.5  Enhanced  activities  during  a  spill  of 
national  significance. 

5.3.6  Response  to  a  worst  case  discbarge. 

5.3.7  Multi-regional  responses. 

5.3  J    Worker  health  and  safety. 

5.4  Disposal. 

5.5  Natural  resource  trustees. 

5.5.1  Damage  assessment. 

5.5.2  Lead  administrative  trustee. 

5.5.3  On-scene  coordinator  coordination. 

5.5.4  Dissemination  of  information. 

5.5.5  Responsibilities  of  trustees. 

5.6  Oil  Spill  Liability  Trust  Fund. 

5.6.1  Funding. 

5.6.2  Claims. 

5.7  Documentation  and  cost  recovery.' 

5.8  National  response  priorities. 
6.0    Response  coordination. 

6.1  Nongovernmental  participation. 

6.2  Natural  resource  trustees. 

6.2.1  Federal  agencies. 

6.2.2  State. 

6.2.3  Indian  tribes. 

6.2.4  Foreign  trustees. 

6.3  Federal  agencies. 

6.4  Other  federal  agencies. 

6.4.1  Department  of  Commerce. 

6.4.2  Department  of  Justice. 

6.4.3  Department  of  Defense. 

6.4.4  Department  of  Health  and  Human 
Services. 

6.4.5  Department  of  the  Interior. 

6.4.6  Department  of  Justice. 

6.4.7  Department  of  Labor. 

6.4.8  Federal  Emergency  Management 
Agency. 

6.4.9  Department  of  Energy. 

6.4.10  Department  of  Slate. 

6.4.11  General  Services  Administration 

6.4.12  Department  of  Transportation. 

6.5  States  and  local  participation  in 
response. 

1.0  Introduction. 

1.1  Badtground.  The  Oil  Pollution  Act  of 
1990  (OPA)  amends  the  Federal  Water 
Pollution  Control  Act  (FWPCA),  commonly 
referred  to  as  the  Clean  Water  Act  (CWA),  to 
require  the  revision  of  the  National  Oil  and 
Hazardous  Substances  Pollution  Contingenc>' 
Plan  (NCP).  In  revising  the  NCP,  the  need  to 
separate  the  response  requirements  for  oil 
discharges  and  release  of  hazardous 
substances,  pollutants,  and  contaminants 
became  evident. 

1.2  Purpose/ofe/ecfjvp.  This  document 
compiles  general  oil  discharge  response 
requirements  into  one  appendix  to  aid 
participants  and  responders  under  the 
national  response  system  (NRS).  This 
appendix  provides  the  organizational 
structure  and  procedures  to  prepare  for  and 
respond  to  oil  discharges.  Nothing  in  this 
appendix  alters  the  meaning  or  policy  stated 
in  other  sections  or  subparts  of  the  NCP. 

1.3  Scope. 

(a)  This  appendix  applies  to  discharges  of 
oil  into  or  upon  the  navigable  waters  of  the 
United  States  and  adjoining  shorelines,  the 
waters  of  the  contiguous  zone,  or  waters  of 
the  exclusive  economic  zone,  or  which  may 
affect  the  natural  resources  belonging  to. 


appertaining  to,  or  under  the  exclusive 

management  authority  of  the  United  States. 

(b)  This  appendix  is  designed  to  facilitate 
efficient,  coordinated,  and  effective  response 
to  discharges  of  oil  in  accordance  with  the 
authorities  of  the  CWA.  It  addresses: 

(1)  The  national  response  OTganization  that 
may  be  activated  in  response  actions,  the 
responsibilities  among  the  federal,  state,  and 
local  governments,  and  the  resources  that  are 
available  for  response. 

(2)  The  establishment  of  regional  and  area 
contingency  plans. 

(3)  Procedures  for  undertaking  removal 
actions  pursuant  to  section  311  of  the  CWA. 

(4)  Listing  of  federal  trustees  for  natural 
resources  for  purposes  of  the  CWA. 

(5)  Procedures  for  the  participation  of  other 
persons  in  response  actions. 

(6)  Procedures  for  compiling  and  making 
available  cost  documentation  for  resp)on.se 
actions. 

(7)  National  procedures  for  the  use  of 
dispersants  and  other  chemicals  in  removals 
under  the  CWA. 

(c)  In  implementing  the  NCP  provisions 
compiled  in  this  appendix,  consideration 
shall  be  given  to  international  assistance 
plans  and  agreements,  security  regulations 
and  responsibilities  based  on  international 
agreements,  federal  statutes,  and  executive 
orders.  Actions  taken  pursuant  to  the 
provisions  of  any  applicable  international 
joint  contingency  plans  shall  be  consistent 
with  the  NCP  to  the  greatest  extent  possible. 
The  Department  of  State  shall  be  consulted, 
as  appropriate,  prior  to  taking  action  that 
may  affect  its  activities. 

1.4    Abbreviations.  This  section  of  the 
appendix  provides  abbreviations  relating  to 
oil 

(a)  Department  and  Agency  Title 
Abbreviations: 
ATSDR— Agency  for  Toxic  Substances  and 

Disease  Registry 
CDC — Centers  for  Disease  Control 
DOC — Department  of  Commerce 
DOD — Department  of  Defense 
DOE — Department  of  Energy 
DOI — Department  of  Interior 
DOJ — Department  of  Justice 
DOL — Department  of  Labor 
DOS — Department  of  State 
DOT — Department  of  Transportation 
EPA — Environmental  Protection  Agency     * 
FEMA — Federal  Emergency  Management 

Agency 
GSA — General  Services  Administration 
HHS — Department  of  Health  and  Human 

Services 
NIOSH — National  Institute  for  Occupational 

Safety  and  Health 
NOAA — National  Oceanic  and  Atmospheric 

Administration 
OSHA— Occupational  Safety  and  Health 

Administration 
RSPA — Research  and  Special  Programs 

Administration 
USOG— United  Slates  Coast  Guard 
USDA— United  States  Department  of 

Agriculture 

Note:  Reference  is  made  in  the  NCP  lo  both 
the  Nuclear  Regulatory  Commission  and  the 
National  Response  Center.  In  order  to  avoid 
confusion,  the  NCP  will  spell  out  Nuclear 
Regulatory  Conomission  and  use  tike 


abbreviation  "NRC"  only  with  respect  to  the 
National  Response  Center. 

(b)  Operational  Abbreviations: 
AC — Area  Committee 
ACP— Area  Contingency  Plan 
DRAT — ^District  Response  Advisory  Team 
DRG — District  Response  Group 
ERT — Environmental  Response  Team 
ESF — Emergency  Support  Functions 
FCO — Federal  Coordinating  Officer 
FRERP — Federal  Radiological  Emergency 

Response  Plan 
FRP— Federal  Response  Plan 
LEPC — Local  Emergency  Planning  Committe*" 
NCP — National  Contingency  Plan 
NPFC-^^ational  Pollution  Funds  Center 
NRC — National  Response  Center 
NRS — National  Response  System 
NRT — National  Rasponse  Team 
NSF— National  Strike  Force 
NSFCC— National  Strike  Force  Coordination 

Center 
OSC — On-Scene  Coordinator 
OSLTF— Oil  Spill  Liability  Tr\ist  Fund 
POLREP— Pollution  Report 
PIAT — Public  Information  Assist  Team 
RCP — Regional  Contingency  Plan 
RERT— 'Radiological  Emergency  Response 

Team 
RRT — Regional  Response  Team 
SERC — State  Emergency  Response 

Commission 
SONS— Spill  of  National  Significance 
SSC — Scientific  Support  Coordinator 
SUPSALV— United  States  Navy  Supervisor  of 

USFWS— United  States  Fish  and  Wildlife 

Service 

1.5    Definitions.  Terms  not  defined  in  this 
section  have  the  meaning  given  by  CERCLA, 
the  OPA,  or  the  CWA.  This  appendix  restates 
the  NCP  definitions  relating  to  oil. 

Activation  means  notification  by  telephone 
or  other  expeditious  manner  or,  when 
required,  the  assembly  of  some  or  all 
appropriate  members  of  the  RRT  or  NRT. 

Area  Committee  (AQ  as  pro\'ided  for  by 
CWA  sections  311(a)(18)  and  (|K4).  means  the 
entity  appointed  by  the  President  consisting 
of  members  from  qualified  personnel  of 
federal,  state,  and  local  agencies  with 
resp>onsibilities  that  include  preparing  an 
area  contingency  plan  for  an  area  designated 
by  the  President. 

Area  contingency  plan  (ACP)  as  defined  by 
CWA  sections  311(a)(19)  and  (j)(4)  means  the 
plan  prepared  by  an  Area  Committee  that  is 
developed  to  be  implemented  in  coniuoction 
with  the  NCP  and  RCP,  in  part  to  address     _ 
removal  of  a  worst  case  discharge  and  to 
mitigate  or  prevent  a  substantial  threat  of 
such  a  discharge  from  a  vessel,  offshore 
facility,  or  onshore  facility  operating  In  or 
near  an  area  designated  by  the  President 

Bioremediation  agents  means 
microbiological  cultures,  enzyme  additives, 
or  nutrient  additives  that  are  deliberately 
introduced  into  an  oil  discharge  and  that  will 
significantly  increase  the  rate  of 
biodegradation  to  mitigate  the  effects  of  the 
discharge. 

Burning  agents  means  those  additives  that, 
through  physical  or  chemical  means, 
improve  the  combustibility  of  the  materials 
to  which  they  are  applied. 

CERCLA  is  the  Comprehensive 
Environmental  Response,  Compensation,  and 


Liability  Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986. 

Chemical  agents  means  those  elements, 
compounds,  or  mixtures  that  coagulate, 
disperse,  dissolve,  emulsify,  foam,  neutralize, 
precipitate,  reduce,  solubilize,  oxidize, 
concentrate,  congeal,  entrap,  fix,  make  the 
pollutant  mass  more  rigid  or  viscous,  or 
otherwise  facilitate  the  mitigation  of 
deleterious  effects  or  the  removal  of  the  oil 
pollutant  from  the  water.  Chemical  agents 
include  biological  additives,  dispersants, 
sinking  agents,  miscellaneous  oil  spill 
control  agents,  and  burning  agents,  but  do 
not  include  solvents. 

Claim  in  the  case  of  a  discharge  under 
CWA  means  a  request,  made  in  writing  for 
a  sum  certain,  for  compensation  for  damages 
or  removal  costs  resulting  from  an  incident. 

Claimant  as  defined  by  section  1001  of  the 
OPA  means  any  person  or  government  who 
presents  a  claim  for  compensation  under 
Title  I  of  the  OPA. 

Clean  natural  seawater  means  that  the 
source  of  this  seawater  must  not  be  heavily 
contaminated  with  industrial  or  other  tyf>es 
of  effluent. 

Coastal  waters  for  the  purpose  of 
classifying  the  size  of  discharges,  means  the 
waters  of  the  coastal  zone  except  for  the 
Great  Lakes  and  specified  ports  and  harbors 
on  inland  rivers. 

Coastal  zone  as  defined  for  the  purpose  of 
the  NCP,  means  all  United  States  waters 
subject  to  the  tide,  United  States  waters  of 
the  Great  Lakes,  specified  {XJrts  and  harbors 
on  inland  rivers,  waters  of  the  contiguous 
zone,  other  waters  of  the  high  seas  subject  to 
the  NCP,  and  the  land  surface  or  land 
substrata,  ground  waters,  and  ambient  air 
proximal  to  those  waters.  The  term  coastal 
zone  delineates  an  area  of  federal 
responsibility  for  resp)onse  action.  Precise 
boundaries  are  determined  by  EPA/USCG 
agreements  and  identified  in  federal  regional 
contingency  plans. 

Coast  Guard  District  Response  Group 
(DRG)  as  provided  for  by  CWA  sections 
311(a)(20)  and  (j)(3),  means  the  entity 
established  by  the  Secretary  of  the 
department  in  which  the  USCG  is  operating 
within  each  USCG  district  and  shall  consist 
of:  the  combined  USCG  personnel  and 
equipment,  including  firefighting  equipment, 
of  each  port  within  the  district;  additional 
■prepositioned  response  equipment;  and  a 
district  response  advisory  team. 

Contiguous  zone  means  the  zone  of  the 
high  seas,  established  by  the  United  States 
under  Article  24  of  the  Convention  on  the 
Territorial  Sea  and  Contiguous  Zone,  which 
is  contiguous  to  the  territorial  sea  and  which 
extends  nine  miles  seaward  from  the  outer 
limit  of  the  territorial  sea. 

Damages  as  defined  by  section  1001  of  the 
OPA  means  damages  sf>ecified  in  section 
1002(b)  of  the  Act,  and  includes  the  cost  of 
assessing  these  damages. 

Discharge  as  defined  by  section  311(a)(2)  of 
the  CWA,  includes,  but  is  not  limited  to,  any 
spilling,  leaking,  pumping,  pouring,  emitting, 
emptying,  or  dumping  of  oil,  but  excludes 
discharges  in  compliance  with  a  permit 
under  section  402  of  the  CW.A,  discharges 
resulting  from  circumstances  identified  and 


reviewed  and  made  a  part  of  the  public 
record  with  respect  to  a  permit  issued  or 
modified  under  section  402  of  the  CWA,  and 
subject  to  a  condition  in  such  permit,  or 
continuous  or  anticipated  intermittent 
discharges  bom  a  point  source,  identified  in 
a  permit  or  permit  application  under  section 
402  of  the  CTWA,  that  are  caused  by  events 
occurring  within  the  scope  of  relevant 
operating  or  treatment  systems.  For  purposes 
of  the  NCP,  discharge  also  means  substantial 
threat  of  discharge. 

Dispersants  means  those  chemical  agents 
that  emulsify,  disperse,  or  solubilize  oil  into 
the  water  column  or  promote  the  surface 
spreading  of  oil  slicks  to  facilitate  dispersal 
of  the  oil  into  the  water  column. 

Exclusive  economic  zone  as  defined  in 
OPA  section  1001,  means  the  zone 
established  by  Presidential  Proclamation 
Numbered  5030,  dated  March  10. 1983. 
including  the  ocean  waters  of  the  areas 
referred  to  as  "eastern  special  areas"  in 
Article  3(1)  of  the  Agreement  between  the 
United  States  of  America  and  the  Union  of 
Soviet  Socialist  Republics  on  the  Maritime 
Boundary,  signed  June  1,  1990. 

Facility  as  defined  by  section  1001  of  the 
OPA  means  any  structure,  group  of 
structures,  equipment;  or  device  (other  than 
a  vessel)  which  is  used  for  one  or  more  of 
the  following  purposes:  exploring  for, 
drilling  for,  producing,  storing,  handling, 
transferring,  processing,  or  transporting  oil. 
This  term  includes  any  motor  vehicle,  rolling 
stock,  or  pipeline  used  for  one  or  more  of 
these  purposes. 

Federal  Response  Plan  (FRP)  means  the 
agreement  signed  by  25  federal  departments 
and  agencies  in  April  1987  and  developed 
under  the  authorities  of  the  Earthquake 
Hazards  Reduction  Act  of  1977  and  the 
Disaster  Relief  Act  of  1974,  as  amended  by 
the  Stafford  Disaster  Relief  Act  of  1988. 

First  federal  official  means  the  first  federal 
representative  of  a  participating  agency  Of  the 
National  RespK)nse  Team  to  arrive  at  the 
scene  of  a  discharge  or  a  release.  This  official 
coordinates  activities  under  the  NCP  and 
may  initiate,  in  consultation  with  the  OSC, 
any  necessary  actions  until  the  arrival  of  the 
predesignated  OSC. 

Indian  tribe  as  defined  in  OPA  section 
1001,  means  any  Indian  tribe,  band,  nation, 
or  other  organized  group  or  community,  but 
not  including  any  Alaska  Native  regional  or 
village  corporation,  which  is  recognized  as 
eligible  for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians  and  has 
goverimiental  authority  over  lands  belonging 
to  or  controlled  by  the  Tribe. 

Inland  waters  for  the  purposes  of 
classifying  the  size  of  discharges,  means 
those  waters  of  the  United  States  in  the 
inland  zone,  waters  of  the  Great  Lakes,  and 
specified  ports  and  harbors  on  inland  rivers. 

Inland  zone  means  the  environment  inland 
of  the  coastal  zone  excluding  the  Great  Lakes, 
and  specified  ports  and  harbors  on  inland 
rivers.  The  term  inland  zone  delineates  an 
area  of  federal  responsibility  for  response 
action.  Precise  boundaries  are  determined  by 
EPA/USCG  agreements  and  identified  in 
federal  regional  contingency  plans. 

Lead  administrative  trustee  means  a 
natural  resource  trustee  who  is  designated  on 


an  incident-by-incident  basis  for  the  purpose 
of  preassessment  and  damage  assessment  and 
chosen  by  the  other  trustees  whose  natural 
resources  are  affected  by  the  incident.  The 
lead  administrative  trustee  facilitates 
effective  and  efficient  communication  during 
response  opjerations  between  the  OSC  and 
the  other  natural  resource  trustees 
conducting  activities  associated  with  damage 
assessment  and  is  responsible  for  applying  to 
the  OSC  for  access  to  response  opjerations 
resources  on  behalf  of  all  trustees  for 
initiation  of  damage  assessment. 

Lead  agency  means  the  agency  that 
provides  the  OSC  to  plan  and  implement 
response  actions  under  the  NCP. 

Miscellaneous  oil  spill  control  agent  is  any 
product,  other  than  a  disp)ersant,  sinking 
agent,  surface  washing  agent,  surface 
collecting  agent,  bioremediation  agent, 
burning  agent,  or  sorbent  that  can  be  used  to 
enhance  oil  spill  cleanup,  removal, 
treatment,  or  mitigation. 

National  Pollution  Funds  Center  (NPFC) 
means  the  entity  established  by  the  Secretary 
of  Transportation  whose  function  is  the 
administration  of  the  Oil  Spill  Liability  Trust 
Fund  (OSLTF).  Among  the  NPFCs  duties  are: 
providing  appropriate  access  to  the  OSLTF 
for  federal  agencies  and  states  for  removal 
actions  and  for  federal  trustees  to  initiate  the 
assessment  of  natural  resource  damages; 
providing  appropriate  access  to  the  OSLTF 
for  claims;  and  coordinating  cost  recovery 
efforts. 

National  Response  System  (NRS)  is  the 
mechanism  for  coordinating  response  actions 
by  all  levels  of  government  in  support  of  the 
OSC.  The  NRS  is  composed  of  the  NRT. 
RRTs,  OSC,  Area  Committees,  and  Sp>ecidl 
Teams  and  related  support  entities. 

National  Strike  Force  (NSF)  is  a  sf)e(  in] 
team  established  by  the  USCG,  including  the 
three  USCG  Strike  Teams,  the  Public 
Information  Assist  Team  (PIAT).  and  the 
National  Strike  Force  Coordination  Center. 
The  NSF  is  available  to  assist  OSCs  in  their 
preparedness  and  response  duties. 

National  Strike  Force  Coordination  Cfnter 
(NSFCC),  authorized  as  the  National 
Response  Unit  by  CWA  section  311(a)(23) 
and  (j)(2),  means  the  entity  established  by  the 
Secrefarv'  of  the  dep>artment  in  which  the 
USCG  is  op)erating  at  Elizabeth  Qty,  North 
Carolina,  with  responsibilities  that  include 
administration  of  the  USCG  Strike  Teams, 
maintenance  of  response  equipment 
inventories  and  logistic  networks,  and 
conducting  a  national  exercise  program. 

Natural  resources  means  land,  fish, 
wildlife,  biota,  air,  water,  groundwater, 
drinking  water  supplies,  and  other  such 
resources  belonging  to,  managed  by,  held  in 
trust  by,  appertaining  to,  or  otherwise 
controlled  by  the  United  States  (including 
the  resources  of  the  exclusive  economic  zone 
defined  by  the  Magnuson  Fishery 
Conservation  and  Management  Act  of  1976). 
any  state  or  local  government,  any  foreign 
government,  any  Indian  tribe,  or,  if  such 
resources  are  subject  to  a  trust  restriction  on 
alienation,  any  member  of  an  Indian  tribe. 
Navigable  waters  as  defined  by  40  CFR 
1 10.1  means  the  waters  of  the  United  Stjtes. 
including  the  territorial  seas.  The  term 
includes; 
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(a)  All  waters  that  are  currently  used,  were 
used  in  the  past,  or  may  be  susceptible  to  use 
in  interstate  or  foreign  commerce,  including 
all  waters  that  are  subject  to  the  ebb  and  flow 
of  the  tide; 

(b)  Interstate  waters,  including  interstate 
wetlands: 

(c)  All  other  waters  such  as  intrastate  lakes, 
rivers,  streams  (including  intermittent 
streams),  mudflats,  sandflats,  and  wetlands, 
the  use.  degradation,  or  destruction  of  which 
would  affect  or  could  affect  interstate  or 
foreign  commerce  including  any  such  waters: 

(1)  That  are  or  could  be  used  by  interstate 
or  foreign  travelers  for  recreational  or  other 
purposes; 

(2)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce:  and 

(3)  That  are  used  or  could  be  used  for 
industrial  purposes  by  industries  in  interstate 
commerce. 

(d)  All  impoundments  of  waters  otherwise 
defined  as  navigable  waters  under  this 
section: 

(e)  Tributaries  of  waters  identified  in 
paragraphs  (a)  through  (d)  of  this  definition, 
including  adjacent  wetlands;  and 

(f)  Wetlands  adjacent  to  waters  identified 
in  paragraphs  (a)  through  (e)  of  this 
definition:  Provided,  that  waste  treatment 
systems  (other  than  cooling  (Mods  meeting 
the  criteria  of  this  paragraph)  are  not  ^^-alers 
of  the  United  States. 

(g)  Wsters  of  the  United  States  do  not 
include  prior  converted  cropland. 
Notwithstanding  the  determination  of  an 
area's  status  as  prior  converted  croplaiKi  by 
any  other  federal  agency,  for  the  purposes  of 
the  Qean  Water  Act.  the  final  authority 
regarding  Clean  Water  Act  jurisdiction 
remains  with  EPA. 

Offshore  facility  as  defined  by  section 
311(a)(ll)  of  the  CWA  .Tieans  any  facilitv-  of 
any  kind  located  in.  on.  or  under  any  of  the 
navigable  waters  of  the  United  States,  and 
any  facility  of  any  kind  which  is  subject  to 
the  jurisdiction  of  the  United  States  and  is 
located  in,  on.  or  under  any  other  waters, 
other  than  a  vessel  or  a  public  vessel. 

Oil  as  defined  by  section  311(a)(1)  of  the 
CWA  means  oil  of  any  kind  or  in  any  form, 
including,  but  not  limited  to.  p>etroleum,  fuel 
oil.  sludge,  oil  refuse,  and  oil  mixed  with 
wastes  other  than  dredged  spoil.  Oil,  as 
defined  by  section  1001  of  the  OPA  means 
oil  of  any  kind  or  in  any  form,  including,  but 
not  limited  to.  petroleum,  fuel  oil,  sludge,  oil 
refuse,  and  oil  mixed  with  wastes  other  than 
dredged  spoil,  but  does  not  include 
petroleum,  including  crude  oil  or  any 
fraction  thereof,  which  is  specifically  listed 
or  designated  as  a  hazardous  substance  under 
subparagraphs  (A)  through  (F)  of  section 
101(14)  of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act 
(42  use.  9601)  and  which  is  subject  to  the 
provisions  of  that  Act 

OU  SpUl  Liability  Trust  Fund  means  the 
fund  established  under  section  9509  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C. 
9509). 

On-scene  coordinator  (OSC)  means  the 
federal  official  predesignated  by  the  EPA  or 
the  usee  to  coordinate  and  direct  response 
under  subpart  D. 


Onshore  fitcUity  as  defined  by  section 
3n(a)(10)of  the  CWA,  means  any  facility 
(including,  but  not  limited  to,  motor  vehicles 
and  rolling  stock)  of  any  kind  located  in.  on. 
or  under  any  land  within  the  United  States 
other  than  submerged  land. 

On-site  means  the  areal  extent  of 
contamination  and  all  suitable  areas  in  very 
close  proximity  to  the  contamination 
necessary  for  implementation  of  a  response 
action. 

Person  as  defined  by  section  1001  of  the 
OPA.  means  an  individual,  corporation, 
partnership,  association,  state,  municipality, 
commission,  or  political  subdivision  of  a 
state,  or  any  interstate  body. 

Public  vessel  as  defined  by  section 
311(a)(4)  of  the  CWA,  means  a  vessel  owned 
or  bareboat-chartered  and  opterated  by  the 
United  States,  or  by  a  state  or  political 
subdivision  thereof,  or  by  a  foreign  nation, 
except  when  such  vessel  is  engaged  in 
commerce. 

Remove  or  removal  as  defined  by  section 
311(a)(8)  of  the  CWA.  refers  to  containment 
and  removal  of  oil  or  hazardous  substances 
from  the  water  and  shorelines  or  the  taking 
of  such  other  actions  as  may  be  necessary  to 
minimize  or  mitigate  damage  to  the  public 
health  or  welfare  (including,  but  not  limited 
to,  fish,  shellfish,  wildlifie.  public  and  private 
property,  and  shorelines  and  beaches)  or  to 
the  environment.  For  the  purpose  of  the  NCP, 
the  term  also  includes  monitoring  of  action 
to  remove  a  discharge. 

Remowl  costs  as  defmed  by  section  1001 
of  the  OPA  means  the  costs  of  removal  that 
are  inciured  after  a  discharge  of  oil  has 
occurred,  or  in  any  case  in  which  there  is  a 
substantial  threat  of  a  discharge  of  oil  the 
costs  to  prevent,  minimize,  or  mitigate  oil 
pollution  fit3m  such  an  incident. 

Responsible  party  as  defined  by  section 
1001  of  the  OPA  means  the  following: 

(a)  Vessels — In  the  case  of  a  vessel,  any 
f>erson  owning,  operating,  or  demise 
chartering  the  vessel. 

fb)  Onshore  Facilities — In  the  case  of  an 
onshore  facility  (other  than  a  pipeline),  any 
person  owning  or  opterating  the  facility, 
except  a  federal  agency,  state,  municipality, 
commission,  or  political  subdivision  of  a 
state,  or  any  interstate  body,  that  as  the 
owner  transfers  possession  and  right  to  use 
the  property  to  another  person  by  lease, 
assignment,  or  permit. 

(c)  Offshore  Facilities — In  the  case  of  an 
offshore  facility  (other  than  a  pipeline  or  a 
deepwater  ptort  licensed  under^e  Deepwater 
Port  Act  of  1974  (33  U.S.C  1501  et  seq.)).  the 
lessee  or  p>ermittee  of  the  area  in  which  the 
facility  is  located  or  the  holder  of  a  right  of 
use  and  easement  granted  under  applicable 
state  law  or  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C  1301-1356)  for  the  area 
in  which  the  facility  is  located  (if  the  holder 
is  a  different  p)erson  than  the  lessee  or 
permittee),  except  a  federal  agency,  state, 
municipality,  commission,  or  political 
subdivision  of  a  state,  or  any  interstate  body, 
that  as  owner  transfiers  possession  and  right 
to  use  the  property  to  another  person  by 
lease,  assignment,  or  permit. 

(d)  Deepwater  Ports^-In  the  case  of  a 
deepwater  port  licensed  under  the  Deepwater 
Port  Act  of  1974  (33  U.S.C  1501-1524).  the 
licensee. 


(e)  Pipelines — In  the  case  of  a  pipeline,  any 
person  owning  or  operating  the  pipeline. 

(f)  Abandonment — In  the  case  of  an 
abandoned  vessel,  onshore  facility, 
deepwater  port,  pipeline,  or  offshore  facility, 
the  person  who  would  have  been  responsible 
parties  immediately  prior  to  the 
abandonment  of  the  vessel  or  facility. 

Sinking  agents  means  those  additives 
applied  to  oil  dischaiges  to  sink  floating 
pollutants  below  the  water  surface. 

Size  classes  of  discharges  refers  to  the 
following  size  classes  of  oil  discharges  which 
are  provided  as  gxjudance  to  the  OSC  and 
serve  as  the  criteria  for  the  actions  delineated 
in  subpart  D.  They  are  not  meant  to  imply 
associated  degrees  of  hazard  to  public  health 
or  welfare,  nor  are  they  a  measure  of 
environmental  injury.  Any  oil  discharge  that 
p>oses  a  substantial  threat  to  public  health  or 
welfare  or  the  environment  or  results  in 
significant  public  concern  shall  be  classified 
as  a  major  discharge  regardless  of  the 
following  quantitative  measures: 

(a)  Minor  discharge  means  a  discharge  in 
inland  waters  of  less  than  1.000  gallons  of  oil 
or  a  discharge  to  the  coastal  waters  of  less 
than  10,000  gallons  of  oil. 

(b)  Medium  discharge  means  a  discharge  of 
1,000  to  10,000  gallons  of  oil  to  the  inland 
waters  or  a  discharge  of  10,000  to  100,000 
gallons  of  oil  to  the  coastal  waters. 

(c)  Major  discharge  means  a  discharge  of 
more  than  10,000  gallons  of  oil  to  the  inland 
waters  or  more  than  100,000  gallons  of  oil  to 
the  coastal  waters. 

Sorbents  means  essentially  inert  and 
insoluble  materials  that  are  used  to  remove 
oil  and  hazardous  substances  from  water 
through  adsorption,  in  which  th6  oil  or 
hazardous  substance  is  attracted  to  the 
sorbent  surface  and  then  adheres  to  it, 
absorption,  in  which  the  oil  or  hazardous 
substance  penetrates  the  pwres  of  the  sorbent 
material,  or  a  combination  of  the  two. 
Sorbents  are  generally  manufactured  in 
particulate  form  for  spreading  over  an  oil 
slick  or  as  sheets,  rolls,  pillows,  or  booms. 
The  sorbent  material  may  consist  of,  but  is 
not  limited  to,  the  following  materials: 

(a)  Organic  products — 
(U  Peat  moss  or  straw: 

(2)  Cellulose  fibers  or  cork-.. 

(3)  Com  cobs: 

(4)  Chicken  or  duck  feathers. 

(b)  Mineral  compounds — 

(1)  Volcanic  ash  or  perlite; 

(2)  Vermiculite  or  zeolite. 

(c)  Synthetic  products — 
(l)Polyf>ropylene: 

(2)  Polyethylene: 

(3)  Polyurethane; 

(4)  Polyester. 

Specified  ports  and  harbors  means  those 
ports  and  harbor  areas  on  inland  rivers,  and 
land  areas  immediately  adjacent  to  those 
waters,  where  the  USCG  acts  as 
predesignated  on-scene  coordinator!  Precise 
locations  are  determined  by  EPA/USCG 
regional  agreements  and  identified  in  federal 
regional  contingency  plans  and  area 
contingency  plans. 

Spill  of  national  significance  (SONS) 
means  a  spill  which  due  to  its  severity,  size, 
location,  actual  or  p>otential  impact  on  the 
public  health  and  welfare  or  the 


environment,  or  the  necessary  response 
effort,  is  so  complex  that  it  requires 
extraordinary,lPoordination  of  federal,  state, 
local,  and  responsible  party  resources  to 
contain  and  cleanup  the  discharge. 

State  means  the  several  states  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa,  the  U.S.  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Marianas, 
and  any  other  territory  or  possession  over 
which  the  United  States  has  jurisdiction.  For 
purposes  of  the  NCP,  the  term  includes 
Indian  tribes  as  defined  in  the  NCP  except 
where  specifically  noted. 

Surface  collecting  agents  means  those 
chemical  agents  that  form  a  surface  film  to 
control  the  layer  thickness  of  oil. 

Surface  washing  agent  is  any  product  that 
removes  oil  from  solid  surfaces,  such  as 
beaches  and  rocks,  through  a  detergency 
mechemism  and  does  not  involve  dispersing 
or  solubilizing  the  oil  into  the  water  column. 
Tank  vessel  as  defined  by  section  1001  of 
OPA  means  a  vessel  that  is  constructed  or 
adapted  to  carry,  or  that  carries,  oil  or 
hazardous  material  in  bulk  as  cargo  or  cargo 
residue,  and  that:  (1)  is  a  vessel  of  the  United 
States:  (2)  operates  on  the  navigable  waters; 
or  (3)  transfers  oil  or  hazardous  material  in 
a  place  subject  to  the  jurisdiction  of  the 
United  States. 

Threat  of  discharge,  see  definition  for 
discharge. 

Trustee  means  an  official  of  a  federal 
natural  resources  management-agency 
designated  in  subpart  G  of  the  NCP  or  a 
designated  state  official  or  Indian  tribe  or,  in 
the  case  of  discharges  covered  by  the  OPA, 
a  foreign  government  official,  who  may 
pursue  claims  for  damages  under  section 
1006  of  the  OPA. 

United  States  when  used  in  relation  to 
section  311(a)(5)  of  the  CWA,  mean  the 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Northern 
Mariana  Islands,  Guam,  American  Samoa,  the 
U.S.  Virgin  Islands,  and  the  Pacific  Island 
Governments. 

Vessel  as  defined  by  section  311(a)(3)  of 
the  CWA  rneans  every  description  of 
waterc-afi  or  other  artificial  contrivance 
used,  cr  capable  of  being  used,  as  a  means 
of  transportation  on  water  other  than  a  public 
vessel. 

Volunteer  means  any  individual  accepted 
to  perform  services  by  the  lead  agency  which 
has  authority  to  accept  volunteer  services  (for 
examples,  see  16  U.S.C  742f[c)).  A  volunteer 
is  subject  to  the  provisions  of  the  authorizing 
statute  and  the  NCP. 

Worst  case  discharge  as  defined  by  section 
311(a)(24)  of  the  CWA  means,  in  the  case  of 
a  vessel,  a  discharge  in  adverse  weather 
conditions  of  its  entire  cargo,  and  in  the  case 
of  an  offshore  facility  or  onshore  facility,  the 
largest  foreseeable  discharge  in  adverse 
weather  conditions. 

2.0    National  response  system. 

2.1    Overview.  The  national  resjxjnse     . 
system  (NRS)  is  the  mechanism  for 
coordinating  response  actions  by  all  levels  of 
government  in  suppwrt  of  the  OSC.  The  NRS 
is  composed  of  the  National  Response  Team  - 
(NRT),  Regional  Response  Teams  (RRTs),  On- 


scene  coordinator  (OSC).  Area  Committees, 
and  Sp>ecial  Teams  and  related  suppx>rt 
entities.  The  NRS  functions  as  an  incident 
command  system  (ICS)  under  the  direction  of 
the  OSC.  Typical  of  an  ICS,  the  NRS  is 
capable  of  expanding  or  contracting  to 
accommodate  the  respwnse  effort  required  by 
the  size  or  complexity  of  the  discharge. 

2.2    Priorities,  (a)  Safety  of  human  life 
must  be  given  the  highest  priority  during 
every  response  action.  This  includes  any 
search  and  rescue  efforts  in  the  general 
proximity  of  the  discharge  and  the  insurance 
of  safety  of  respmnse  p)ersonnel. 

(b)  Stabilizing  the  situation  to  preclude  the 
event  from  worsening  is  the  next  priority.  All 
efforts  must  be  focused  on  saving  a  vessel 
that  has  been  involved  in  a  grounding, 
collision,  fire  or  explosion,  so  that  it  does  not 
compound  the  problem.  Comparable 
measures  should  be  taken  to  stabilize  a 
situation  involving  a  facility,  pipeline,  or 
other  source  of  pxjUution.  Stabilizing  the 
situation  includes  securing  the  source  of  the 
spill  and/or  removing  the  remaining  oil  from 
the  container  (vessel,  tank,  or  pipeline)  to 
prevent  additional  oil  spillage,  to  reduce  the 
need  for  follow-up  response  action,  and  to 
minimize  adverse  impact  to  the  environment. 

(c)  The  response  must  use  all  necessary 
containment  and  removal  tactics  in  a 
coordinated  manner  to  ensure  a  timely, 
effective  response  that  minimizes  adverse 
impact  to  the  environment. 

(d)  All  parts  of  this  national  response 
strategy  should  be  addressed  concurrently, 
but  safety  and  stabilization  are  the  highest 
priorities.  The  OSC  should  not  delay 
containment  and  removal  decisions 
unnecessarily  and  should  take  actions  to 
niinimize  adverse  impact  to  the  environment 
that  begins  as  soon  as  a  discharge  occurs,  as 
well  as  actions  to  minimize  further  adverse 
environmental  impact  from  additional 
discharges. 

(e)  The  priorities  set  forth  in  this  section 
are  broad  in  nature,  and  should  not  be 
interpreted  to  preclude  the  consideration  of 
-other  priorities"  that  may  arise  on  a  site- 
specific  basis. 

2.3    Responsibility,  (a)  The  predesignated 
OSC  has  the  responsibility  to  direct  response 
actions  and  coordinate  all  ether  respwnse 
efforts  at  the  scene  of  an  oil  di:>charge  of 
threatened  discharge.  The  OSC  monitors  or 
directs  all  federal,  state,  local,  and  private 
removal  actions,  or  arranges  for  the  removal 
of  an  actual  or  threatened  oil  discharge, 
removing  and  if  necessary,  requesting 
authority  to  destroy  a  vessel.  Additionally, 
the  CWA  requires  the  OSC  to  direct  all 
federal,  state,  local,  and  private  removal 
actions  to  any  incident  that  pxjses  a 
substantial  threat  to  the  public  health  or 
welfare. 

(b)  Cleanup  responsibility  for  an  oil 
discharge  immediately  falls  on  the 
responsible  party,  unless  the  discharge  poses 
a  substantial  threat  to  public  health  or 
welfare.  In  a  large  percentage  of  oil 
discharges, "the  responsible  party  shall 
conduct  the  cleanup.  If  the  responsible  party 
does  conduct  the  removal,  the  OSC  shall 
ensure  adequate  surveillance  over  whatever 
actions  are  initiated. 

(1)  If  effective  actions  are  not  being  taken 
to  eliminate  the  threat,  or  if  removal  is  not 
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being  properly  done,  the  OSC  should,  to  the 
extent  practicable  under  the  circumstances, 
so  advise  the  responsible  pwrty.  If  the 
responsible  party  does  not  respond  propierly, 
the  OSC  shall  take  appropriate  response 
actions  and  should  notify  the  responsible 
party  of  the  potential  liability  for  federal 
response  costs  incurred  by  the  OSC  pursuant 
to  the  OPA  and  CWA.  Where  practicable, 
continuing  efforts  should  be  made  to 
encourage  response  by  responsible  parties. ' 

(2)  If  the  Administrator  of  EPA  or  the 
Secretar>'  of  the  department  in  which  the 
USCG  is  operating  determines  that  there  may 
be  an  imminent  and  substantial  threat  to  the 
public  health  or  welfare  or  the  environment 
of  the  United  States  (including  fish,  shellfish, 
and  wildlife,  public  and  private  property, 
shorelines,  beaches,  habitats,  and  other  living 
and  nonliving  natural  resources  under  the 
jurisdiction  or  control  of  the  United  States, 
because  of  an  actual  or  threatened  discharge 
of  oil  from  any  vessel  or  offshore  or  onshore 
facility  into  or  upon  the  navigable  waters  of 
the  United  States),  the  Administrator  or 
Secretary  may  request  the  U.S.  Attorney 
General  to  secure  the  relief  from  any  person, 
including  the  owner  or  operator  of  the  vessel 
or  facility  necessary  to  abate  a  threat  or.  after 
notice  to  the  affected  state,  take  any  other 
action  authorized  by  section  311  of  the  CWA 
including  administrative  orders,  that  may  be 
necessary  to  protect  the  public  health  or 
welfare. 

(3)  The  responsible  party  is  liable  for  costs 
of  federal  removal  and  damages  in 
accordance  with  section  311(f)  of  the  CW,^, 
section  1002  of  the  OPA.  and  other  federal 
laws. 

(c)  In  those  incidents  where  a  discharge  or 
threat  of  discharge  poses  a  substantial  threat 
to  the  public  health  or  welfare  of  the  United 
States,  the  OSC  shall  direct  all  federal,  state, 
or  private  actions  to  remove  the  discharge  or 
to  mitigate  or  prevent  the  threat  of  such  a 
discharge,  as  appropriate.  The  OSC  shall  also 
request  immediate  activation  of  the  RRT. 

(d)  During  responses  to  any  discharge  the 
OSC  may  request  advice  or  support  from  the 
Special  Teams  and  any  local  support  units 
identified  by  the  Area  Committee.  Examples 
include  scientific  advice  from  the  Scientific 
Support  Coordinator  (SSC),  technical 
guidance  or  prepositioned  equipment  from 
the  District  Response  Group  (DRG),  or  public 
information  assistance  from  the  National 
Strike  Force  (NSF). 

(e)  When  an  oil  discharge  exceeds  the 
response  capability  of  the  region  in  which  it 
occurs,  transects  regional  boundaries,  or 
involves  a  substantial  threat  to  the  public 
health  or  welfare,  substantial  amounts  of 
property,  or  substantial  threats  to  the  natural 
resources,  the  NRT  should  be  activated  as  an 
emergency  response  team.  If  appropriate  the 
JIRT  Chairman  may  contact  the  NRT 
Chairman  and  reques<  the  NRT  activation. 

3.0    Components  of  national  response 
system  and  responsibilities. 

The  NRS  is  the  mechanism  for 
coordinating  response  actions  by  all  levels  of 
government  in  support  of  the  OSC  The  NRS 
organization  is  divided  into  national, 
regional,  and  area  levels.  The  national  level 
comprises  the  NRT,  the  National  Strike  Force 
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Coordination  Center  (NSFCC),  and  the 
National  Response  Center  (NRC).  The 
regional  level  is  comprised  of  the  RRT.  The 
area  level  is  made  up  of  the  OSC,  Special 
Teams,  and  Area  Committees.  The  basic 
framework  for  the  response  management 
structure  is  a  system  (e.g.,  a  unified 
command  system),  that  brings  together  the 
functions  of  the  federal  government,  the  state 
government,  and  the  responsible  party  to 
achieve  an  effective  and  efficient  response, 
where  the  OSC  retains  authority. 

3.1    Nationa}. 

3.1.1  National  response  team,  (a)  National 
planning  and  coordination  is  accomplished 
through  the  NRT.  The  NRT  consists  of 
representatives  from  the  USCG,  EPA,  Federal 
Emergency  Management  Agency  (FEMA), 
Department  of  Defense  (DOD),  Department  of 
Energ>-  (DOE),  Department  of  Agriculture 
(DOA),  Department  of  Commerce  (DOC), 
Department  of  Health  and  Human  Services 
(HHS).  Department  of  the  Interior  (DOI). 
Department  of  Justice  (DOJ).  Department  of 


Labor  (DOL),  Department  of  Transportation 
(DOT),  Department  of  State  (DOS),  Nuclear 
Regulatory  Commission,  and  General 
Services  Administration  (GSA).  Each  agency 
shall  designate  a  member  to  the  team  and 
sufficient  alternates  to  ensure  representation, 
as  agency  resources  permit.  The  NRT  will 
consider  requests  for  membership  on  the 
NRT  from  other  agencies.  Other  agencies  may 
request  membership  by  forwarding  such 
requests  to  the  chair  of  the  NRT  (see 
Figure  1). 

(b)  The  chair  of  the  NRT  shall  be  the 
representative  of  the  EPA  and  the  vice  chair 
shall  be  the  representative  of  the  USCG,  with 
the  exception  of  periods  of  activation  because 
of  response  action.  During  activation,  the 
chair  shall  be  the  member  agency  providing 
the  OSC  The  vice  chair  shall  maintain 
records  of  NRT  activities  along  with  national, 
regional,  and  area  plans  for  response  actions. 

(c)  While  the  NRT  desires  to  achieve  a 
consensus  on  all  matters  brought  before  it, 
certain  matters  may  prove  unresolvable  by 
this  means.  In  such  cases,  each  agency 


serving  as  a  participating  agency  on  the  NRT 
may  be  accorded  one  vote  in  NRT 
proceedings. 

(d)  The  NRT  may  establish  such  bylaws, 
procedures,  and  committees  as  it  deems 
appropriate  to  further  the  purposes  for  which 
it  is  established. 

(e)  The  NRT  shall  evaluate  methods  of 
responding  to  discharges,  shall  recommend 
any  changes  needed  in  the  response 
organization,  and  shall  recommend  to  the 
Administrator  of  EPA  changes  to  the  NCP 
designed  to  improve  the  effectiveness  of  the 
national  response  system,  including  drafting 
of  regulatory  language. 

(!)  The  NRT  shall  provide  policy  and 
program  direction  to  the  RRTs. 

(g)  The  NRT  may  consider  and  make 
reconunendations  to  appropriate  agencies  on 
the  training,  equipping,  and  protection  of 
response  teams  and  necessary  research, 
development,  demonstration,  and  evaluation 
to  improve  resfwnse  capabilities. 
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(h)  Direct  planning  and  preparedness 
resfKjnsibilities  of  the  NRT  include: 

(1)  Maintaining  national  preparedness  to 
resfwnd  to  a  major  discharge  of  oil  that  is 
beyond  regional  capabilities: 

(2)  Monitoring  incoming  reports  from  all 
RRTs  and  activating  for  a  resf)onse  action, 
when  necessary; 

(3)  Coordinating  a  national  program  to 
assist  member  agencies  in  preparedness 
planning  and  response,  and  enhancing 
coordination  of  member  agency  preparedness 
programs; 

(4)  Developing  procedures,  in  coordination 
with  the  NSFCC,  as  appropriate,  to  ensure 
the  coordination  of  federal,  state,  and  local 
governments,  and  private  response  to  oil 
discharges; 

(5)  Monitoring  response-related  research 
and  development,  testing,  and  evaluation 
activities  of  NRT  agencies  to  enhance 
coordination,  avoid  duplication  of  effort,  and 
facilitate  research  in  support  of  response 
activities: 

(6)  Developing  reconmienclations  for 
response  training  and  for  enhancing  the 
coordination  of  available  resources  among 
agencies  with  training  responsibilities  under 
the  NCP; 

(7)  Reviewing  regional  responses  to  oil 
discharges,  including  an  evaluation  of 
equipment  readiness  and  coordination 
among  resjjonsible  public  agencies  and 
private  organizations;  and 

(8)  Assisting  in  developing  a'national 
exercise  program,  in  coordination  with  the 
NSFCC  to  ensure  preparedness  and 
coordination  nationwide. 

(i)  The  NRT  shall  consider  matters  referred 
to  it  for  advice  or  resolution  by  an  RRT. 

(j)  The  NRT  should  be  activated  as  an 
emergency  response  team: 

(1)  When  an  oil  discharge: 

(A)  Exceeds  the  response  capability  of  the 
region  in  which  it  occurs; 

(B)  Transects  regional  boundaries;  or 

(C)  Involves  a  substantial  threat  to  the 
public  health  or  welfare,  substantial  amounts 
of  property,  or  substantial  threats  to  natural 
resources; 

(2)  If  requested  by  any  NRT  member. 

(k)  When  activated  for  a  response  action, 
the  NRT  will  meet  at  the  call  of  the  chair  and 
may: 

(1)  Monitor  and  evaluate  reports  from  the 
OSC  and  recommend  to  the  OSC,  through  the 
RRT,  actions  to  combat  the  discharge; 

(2)  Request  other  federal,  state  and  local 
governments,  or  private  agencies,  to  provide 
resources  under  their  existing  authorities  to 
combat  a  discharge,  or  to  monitor  response 
operations:  and 

(3)  Coordinate  the  supply  of  equipment, 
personnel,  or  technical  advice  to  the  affected 
region  from  other  regions  or  districts. 

3.1.2    National  response  center,  (a)  The 
NRC,  located  at  USCG  Headquarters,  is  the 
national  communications  center, 
continuously  manned  for  handling  activities 
related  to  respyonse  actions,  including  those 
involving  discharges  of  oil.  The  NRC  acts  as 
the  single  point  of  contact  for  all  pollution 
incident  reporting,  and  as  the  NRT 
communications  center.  Notice  of  discharges 
must  be  made  by  telephone  through  a  toll 
free  number  or  a  special  number 


(Telecommunication  Device  for  the  Deaf 
(TDD)  and  collect  calls  accepted).  Upon 
receipt  of  a  notification  of  discharge,  the  NRC 
shall  promptly  notify  the  OSC  The  telephone 
report  is  distributed  to  any  interested  NRT 
member  agency  or  federal  entity  that  has 
established  a  written  agreement  or 
understanding  with  the  NRC. 

(b)  The  Commandant.  USCG.  in 
conjunction  with  other  NRT  agencies, 
provides  the  necessary  personnel, 
communications,  plotting  facilities,  and 
equipment  for  the  NRC. 

(c)  Notice  of  an  oil  discharge  in  an  amount 
equal  to  or  gseater  than  the  reportable 
quantity  must  be  made  immediately  in 
accordance  with  33  CFR  part  153,  subpart  B. 
Notification  will  be  made  to  the  NRC  Duty 
Officer,  HQ  USCG,  Washington.  DC, 
telephone  (800)  424-8802  or  (202)  267-2675. 
All  notices  of  discharges  received  at  the  NRC 
will  be  relayed  immediately  by  telephone  to 
the  OSC. 

3.1.3    No  tional  strike  force  coordination 
center.  NSFCC,  located  in  Elizabeth  City, 
North  Carolina,  may  assist  the  OSC  by 
providing  information  on  available  spill 
removal  resources,  personnel,  and 
equipment.  The  NSFCC  can  provide  the 
following  support  to  the  OSC: 

(a)  Technical  assistance,  equipment,  and 
other  resources  to  augment  the  OSC  staff 
during  spill  response; 

(b)  Assistance  in  coordinating  the  use  of 
private  and  public  resources  in  support  of  the 
OSC  during  a  response  to  or  a  threat  of  a 
worst  case  discharge  of  oil; 

(c)  Review  of  the  area  contingency  plan, 
including  an  evaluation  of  equipment 
readiness  and  coordination  among 
resp)onsible  public  agencies  and  private 
organizations: 

(d)  Assistance  in  locating  spill  response 
resources  for  both  response  and  planning, 
using  the  NSFCC's  national  and  international 
computerized  inventory  of  spill  response 
resources; 

(e)  Coordination  and  evaluation  of 
pollution  response  exercises;  and 

(f)  Inspection  of  district  prepositioned 
pollution  response  equipment. 

3.2    Regional,  (a)  Regional  planning  and 
coordination  of  preparedness  and  response 
actions  is  accomplished  through  the  RRT.  In 
the  case  of  a  discheirge  of  oil,  preparedness 
activities  shall  be  carried  out  in  conjunction 
with  Area  Committees  as  appropriate.  The 
RRT  agency  membership  parallels  that  of  the 
NRT.  but  also  includes  state  and  local 
representation.  The  RRT  provides:  (1)  the 
appropriate  regional  mechanism  for 
development  and  coordination  of 
preparedness  activities  before  a  response 
action  is  taken  and  for  coordination  of 
assistance  and  advice  to  the  OSC  during  such 
response  actions;  and  (2)  guidance  to  Area 
Committees,  as  appropriate,  to  ensure  inter- 
area  consistency  and  consistency  of 
individual  ACPs  with  the  RCP  and  NCP. 

(b)  The  two  principal  components  of  the 
RRT  mechanism  are  a  standing  team,  which 
consists  of  designated  representatives  from 
each  participating  federal  agency,  state 
governments,  and  local  governments  (as 
agreed  upon  by  the  states);  and  incident- 
specific  teams  formed  from  the  standing  team 


when  the  RRT  is  activated  for  a  response.  On 
incident-specific  teams,  participation  by  the 
RRT  member  agencies  will  relate  to  the 
technical  nature  of  the  incident  and  its 
geographic  location. 

(1)  The  standing  team's  jurisdiction 
corresponds  to  the  standard  federal  regions, 
except  for  Alaska.  Oceania  in  the  Pacific,  and 
the  Caribbean  area,  each  of  which  has  a 
separate  standing  RRT.  The  role  of  the 
standing  RRT  includes  communications 
systems  and  procedures,  planning, 
coordination,  training,  evaluation, 
preparedness,  and  related  matters  on  a 
regionwide  basis.  It  also  includes 
coordination  of  Area  Committees  for  these 
functions  in  areas  within  their  respective 
regions,  as  appropriate. 

(2)  The  role  of  the  incident-specific  team 
is  determined  by  the  operational 
requirements  of  the  resjKinse  to  a  specific 
discharge.  Appropriate  levels  of  activation 
and/or  notification  of  the  incident-specific 
RRT.  including  participation  by  state  and 
local  governments,  shall  be  determined  by 
the  designated  RRT  chair  for  the  incident, 
based  on  the  RCP.  The  incident-specific  RRT 
supports  the  designated  OSC.  The  designated 
OSC  manages  response  efforts  and 
coordinates  all  other  efforts  at  the  scene  of  a 
discharge. 

(c)  The  representatives  of  EPA  and  the 
USCG  shall  act  as  co-chairs  of  the  RRTs 
except  when  the  RRT  is  activated.  When  the 
RRT  is  activated  for  response  actions,  the 
chair  is  the  member  agency  providing  the 
OSC. 

(d)  Each  participating  agency  should 
designate  one  member  and  at  least  one 
alternate  member  to  the  RRT.  Agencies 
whose  regional  subdivisions  do  not 
correspond  to  the  standard  federal  regions 
may  designate  additional  representatives  to 
the  standing  RRT  to  ensure  appropriate 
coverage  of  the  standard  federal  region. 
Participating  states  may  also  designate  one 
member  and  at  least  one  alternate  member  to 
the  RRT.  Indian  tribal  governments  may 
arrange  with  the  RRT  for  representation 
appropriate  to  their  geographical  location. 
All  agencies  and  states  may  also  provide 
additional  representatives  as  observers  to 
m.eetings  of  the  RRT. 

(e)  RRT  members  should  designate 
representatives  and  alternates  from  their 
agencies  as  resource  f>ersonnel  for  RRT 
activities,  including  RRT  work  planning,  and 
membership  on  incident-specific  teams  in 
support  of  the  OSCs. 

(f)  Federal  RRT  members  or  their 
representatives  should  provide  OSCs  with 
assistance  from  their  res{)ective  federal 
agencies  commensurate  with  agency 
responsibilities,  resources,  and  capabilities 
within  the  region.  During  a  response  action, 
the  members  of  the  RRT  should  seek  to  make 
available  the  resources  of  their  agencies  to 
the  OSC  as  specified  in  the  RCP  and  ACP. 

(g)  RRT  members  should  nominate 
appropriately  qualified  representatives  from 
their  agencies  to  work  with  OSCs  in 
developing  and  maintaining  ACPs. 

(h)  Affected  states  are  encouraged  to 
participate  actively  in  all  RRT  activities.  Each 
state  Governor  is  requested  to  assign  an  office 
or  agency  to  represent  the  state  on  the 


appropriate  RRT;  to  designate  representatives 
to  work  with  the  RRT  in  developing  RCPs;  to 
plan  for,  make  available,  and  coordinate  state 
resources  for  use  in  response  actions;  and  to 
serve  as  the  contact  point  for  coordination  of 
response  with  local  government  agencies, 
whether  or  not  represented  on  the  RRT.  The 
state's  RRT  representative  should  keep  the 
State  Emergency  Response  Commission 
(SERC)  apprised  of  RRT  activities  and 
coordinate  RRT  activities  with  the  SERC. 
Local  governments  are  invited  to  participate 
in  activities  on  the  appropriate  RRT  as 
provided  by  state  law  or  as  arranged  by  the 
state's  representative.  Indian  tribes  are  also 
invited  to  participate  in  such  activities. 

(i)  The  standing  RRT  shall  recommend 
changes  in  the  regional  response  organization 
as  needed,  revise  the  RCP  as  needed,  evaluate 
the  preparedness  of  the  participating 
agencies  and  the  effectiveness  of  ACPs  for  the 
federal  response  to  discharges,  and  provide 
technical  assistance  for  preparedness  to  the 
response  community.  The  RRT  should: 

(1)  Review  and  comment,  to  the  extent 
practicable,  on  local  emei;gency  response 
f>lans  or  other  issues  related  to  the 
preparation,  implementation,  or  exercise  of 
such  plans  upon  request  of  a  local  emergency 
planning  committee; 

(2)  Evaluate  regional  and  local  responses  to 
discharges  on  a  continuing  basis,  considering 
available  legal  remedies,  equipment 
readiness,  and  coordination  among 
responsible  public  agencies  and  private 
organizations,  and  recommend 
improvements; 

(3)  Recommend  revisions  of  the  NCP  to  the 
NRT,  based  on  observations  of  response 
operations; 

(4)  Review  OSC  actions  to  ensure  that  RCPs 
and  ACPs  are  effective; 

(5)  Encourage  the  state  and  local  response 
community  to  improve  its  preparedness  for 
response; 

(6)  In  coordination  with  the  Area 
Committee  and  in  accordance  with  any 
applicable  laws,  regulations,  or  requirements, 
conduct  advance  planning  for  use  of 
disp)ersants,  surface  washing  agents,  surface 
collecting  agents,  burning  agents, 
bioremediation  agents,  or  other  chemical 
agents  in  accordance  with  subpart  J  of  this 
part; 

(7)  Be  prepared  to  provide  response 
resources  to  major  discharges  or  releases 
outside  the  region; 

(8)  Conduct  or  p)articipafe  in  training  and 
exercises  as  necessary  to  encourage 
preparedness  activities  of  the  response  * 
community  within  the  region; 

(9)  Meet  at  least  semiannually  to  review 
resjKjnse  actions  carried  out  during  the 
preceding  pieriod,  consider  changes  in  RCPs, 
and  recommend  changes  in  ACPs; 

(10)  Provide  letter  reports  on  RRT  activities 
to  the  NRT  twice  a  year,  no  later  than  January 
31  and  July  31;  and 

(11)  Ensure  maximum  pjarticipjation  in  the 
national  exercise  program  for  announced  and 
unannounced  exercises. 


(j)(l)  The  RRT  may  be  activated  by  the 
chair  as  an  incident-sp)ecific  response  team 
when  a  discharge: 

(A)  Exceeds  the  response  capability 
available  to  the  OSC  in  the  place  where  it 
occuj^; 

(B)  Transects  state  boundaries; 

(C)  May  pose  a  substantial  threat  to  the 
public  health  or  welfare,  or  to  regionally 
significant  amounts  of  property;  or 

(D)  Is  a  worst  case  discharge,  as  defined  in 
section  1.5  of  this  app)endix. 

(2)  The  RRT  shall  be  activated  during  any 
discharge  upon  a  request  tcom  the  OSC,  or 
from  any  RRT  representative,  to  the  chair  of 
the  RRT.  Requests  for  RRT  activation  shall 
later  be  confirmed  in  writing.  Each 
representative,  or  an  appropriate  alternate, 
should  be  notified  immediately  when  the 
RRT  is  activated. 

(3)  During  prolonged  removal  or  remedial 
action,  the  RRT  may  not  need  to  be  activated 
or  may  need  to  be  activated  only  in  a  limited 
sense,  or  may  need  to  have  available  only 
those  member  agencies  of  the  RRT  who  are 
directly  affected  or  who  can  provide  direct 
response  assistance. 

(4)  When  the  RRT  is  activated  for  a 
dischai^e  or  release,  agency  representatives 
will  meet  at  the  call  of  the  chair  and  may: 

(A)  Monitor  and  evaluate  rejxjrts  from  the 
OSC,  advise  the  OSC  on  the  duration  and 
extent  of  response,  and  recommend  to  the 
OSC  sp)ecific  actions  to  respond  to  the 
discharge; 

(B)  Request  other  federal,  state,  or  local 
governments,  or  private  agencies,  to  provide 
resources  under  their  existing  authorities  to 
resprond  to  a  discharge  or  to  monitor  response 
operations; 

(C)  Help  the  OSC  prepare  information 
releases  for  the  public  and  for 
communication  with  the  NRT; 

(D)  Jf  the  circumstances  warrant,  make 
recommendations  to  the  regional  or  district 
head  of  the  agency  providing  the  OSC  that  a 
different  OSC  should  be  designated;  and 

(E)  Submit  pollution  repwrts  to  the  NRC  as 
significant  developments  occur. 

(5)  RCPs  shall  specify  detailed  criteria  for 
activation  of  RRTs. 

(6)  At  the  regional  level,  a  Regional 
Response  Center  (RRC)  may  provide  facilities 
and  pjersonnel  for  communications, 
information  storage,  and  other  requirements 
for  coordinating  response.  The  location  of 
each  RRC  should  be  provided  in  the  RCP. 

(7)  When  the  RRT  is  activated,  affected 
states  may  pjarticipate  in  all  RRT 
deliberations.  State  government 
representatives  participating  in  the  RRT  have 
the  same  status  as  any  federal  member  of  the 
RRT. 

(8)  The  RRT  can  be  deactivated  when  the 
incident-specific  RRT  chair  determines  that 
the  OSC  no  longer  requires  RRT  assistance. 

(9)  Notification  of  the  RRT  may  be 
appropriate  when  full  activation  is  not 
necessary,  with  systematic  communication  of 
pollution  repwrts  or  other  means  to  keep  RRT 
members  informed  as  to  actions  of  pxitential 
concern  to  a  pjarticular  agency,  or  to  assist  in 


later  RRT  evaluation  of  regionwide  response 
effectiveness. 

(k)  Whenever  there  is  insufficient  national 
policy  guidance  on  a  matter  before  the  RRT, 
a  technical  matter  requiring  solution,  a 
question  concerning  interpretation  of  the 
NCP,  or  a  disagreement  on  discretionary 
actions  among  RRT  members  that  cannot  be 
resolved  at  the  regional  level,  it  may  be 
referred  to  the  NRT  for  advice. 
3.3    Area. 

3.3.  t     Onscene  coordinator.  Thp  OSC  is 
the  federal  official  predesignated  by  EPA  or 
the  USCG  to  coordinate  and  direct  federal 
responses  under  subpart  D  of  the  NCP.  The 
USCG  shall  provide  OSCs  for  oil  discharges, 
including  discharges  from  facilities  and 
vessels  under  the  jurisdiction  of  another 
federal  agency,  within  or  threatening  the 
coastal  zone.  EPA  shall  provide  OSCs  for 
discharges  into  or  threatening  the  inland 
zone.  In  carrying  out  a  response,  the  OSC 
may  direct  or  monitor  all  federal,  state,  and 
private  actions  to  remove  a  discharge.  In 
contingency  planning  and  removal,  the  OSC 
coordinates,  directs,  and  reviews  the  work  of 
other  agencies.  Area  Committees,  responsible 
parties,  and  contractors  to  assure  compliance 
with  the  NCP,  decision  document,  consent 
decree,  administrative  order,  and  lead 
agency-approved  plans  applicable  to  the 
respjonse. 

3.3.2    Area  committees,  (a)  Area 
Committees  shall  be  respjonsible  for  (1) 
prep>aring  an  ACP  for  their  areas;  (2)  working 
with  appropriate  federal,  state,  and  local 
officials  to  enhance  the  contingency  planning 
of  those  officials  and  to  assure  pre-planning 
of  joint  response  efforts,  including 
appropriate  procedures  for  mechanical 
recovery,  dispersal,  shoreline  cleanup, 
protection  of  sensitive  environmental  areas, 
and  protection,  rescue,  and  rehabilitation  of 
fisheries  and  wildlife;  and  (3)  working  with 
appropriate  federal,  state,  and  local  officials 
to  expedite  decisions  for  the  use  of 
dispersants  and  other  mitigating  substances 
and  devices. 

(b)  The  OSC  is  responsible  for  overseeing 
development  of  the  ACP  in  the  area  of  the 
OSC's  responsibility.  The  ACP,  when 
implemented  in  conjunction  with  other 
provisions  of  the  NCP,  shall  be  adequate  fa 
remove  a  worst  case  discharge,  and  to 
mitigate  and  prevent  a  substantial  threat  of 
such  a  discharge,  from  a  vessel,  offshore 
facility,  or  onshore  facifity  op>erating  in  or 
near  the  area. 

3.3.3    Special  teams,  (a)  Sp>ecial  teams 
include:  NOAA/EPA's  SSCs;  EPAs 
Environmental  Response  Team  (ERT);  and 
USCG's  NSF;  DRGs;  and  NPFC  (see  Figure  2) 
(b)  SSCs  may  be  designated  by  the  OSC  as 
the  principal  advisors  for  scientific  issues, 
communication  with  the  scientific 
community,  and  coordination  of  requests  for 
assistance  from  state  and  federal  agencies 
regarding  scientific  studies.  The  SSC  strives 
for  a  consensus  on  scientific  issues  affecting 
the  response,  but  ensures  that  differing 
opinions  within  the  community  are 
communicated  to  the  OSC 
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(1)  Generally.  SSCs  are  provided  by  NOAA 
in  the  coastal  zones,  and  by  EPA  in  the 
inland  zone.  OSC  requests  for  SSC  support 
may  be  made  directty  to  Ae  SSC  as^gned  to 
the  area  or  to  the  agemcy  member  of  the  ?RT. 
NO  AA  SSCs  may  also  be  requested  Arongh 
NOAA'«  SSC  prc^ram  dfice  in  Seattle.  WA. 
NOAA  SSCs  are  assigned  to  USOG  Districts 
and  are  supported  by  a  scientific  support 
team  that  includes  expertise  in 
environmental  chemistry,  oil  slick  tracking, 
pollutant  transport  modeling,  natural 
resources  at  risl;.  Biwiioruneatal  tiadeoffe  of 
countermeasures  and  ciesmip.  and 
information  management. 

eiLUNG  COBE 


Figure  2 
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(2)  Ehiring  a  response,  the  SSC  serves  on 
the  federal  OSC's  staff  and  may.  at  the 
request  of  the  OSC,  lead  the  scientific  team 
and  be  responsible  for  providing  scientific 
supf)ort  for  operational  decisions  and  for 
coordinating  on-scene  scientific  activity. 
Depending  on  the  nature  and  location  of  the 
incident,  the  SSC  integrates  expertise  from 
governmental  agencies,  universities, 
community  representatives,  and  industry  to 
assist  the  OSC  in  evaluating  the  hazards  and 
potential  effects  of  releases  and  in  developing 
response  strategies. 

(3)  At  the  request  of  the  OSC,  the  SSC  may 
facilitate  the  OSC's  work  with  the  lead 
administrative  trustee  for  natural  resources  to 
ensure  coordination  between  damage 
assessment  data  collection  efforts  and  data 
collected  in  support  of  response  operations. 

(4)  SSCs  support  the  RRTs  and  the  Area 
Committees  in  preparing  regional  and  ar«a 
contingency  plans  and  in  conducting  spill 
training  and  exercises.  For  area  plans,  the 
SSC  provides  leadership  for  the  synthesis 
and  integration  of  environmental  information 
required  for  spill  response  decisions  in 
support  of  the  OSC. 

(c)(1)  SUPSALV  has  an  extensive  salvage/ 
search  and  recovery  equipment  inventory 
with  the  requisite  knowledge  and  expertise  to 
support  these  operations,  including 
sp>ecialized  salvage,  firefighting,  and 
petroleum,  oil  and  lubricants  offloading 
caftability.  < 

(2)  When  possible,  SUPSALV  will  provide 
equipment  for  training  exercises  in  support 
of  national  and  regional  contingency 
planning  objectives. 

(3)  The  OSC/RPM  may  request  assistance 
directly  from  SUPSALV.  Formal  requests  are 
routed  through  the  Chief  of  Naval  Operations 
(N312). 

(d)  The  ERT  is  established  by  the  EP.A  in 
accordance  with  its  disaster  and  emergency 
responsibilities.  The  ERT  has  expertise  in 
treatment  technology,  biology,  chemistry, 
hydrology,  geology  and  engineering. 

(1)  The  ERT  can  provide  access  to  special 
decontamination  equipment  and  advice  to 
the  OSC  in  hazard  evaluation;  risk 
assessment:  multimedia  sampling  and 
analysis  program;  on-site  safety,  including 
development  and  implementation  plans; 

.  cleanup  techniques  and  priorities;  water 
supply  decontamination  and  protection^ 
appKcation  of  dispersants;  environmental 
assessment;  degree  of  cleanup  required;  and 
disf)osal  of  contciminated  material.  The  ERT 
al.so  provides  both  introductory  and 
intermediate  level  training  courses  to  prepare 
response  personnel. 

(2)  OSC  or  RRT  requests  for  ERT  support 
should  be  made  to  the  EPA  representative  on 
the  RRT:  EPA  Headquarters,  Director. 
Emergency  Response  Division;  or  the 
appropriate  EPA  regional  emergency 
coordinator. 


(e)  The  NSF  is  a  special  team  established 
by  the  USCG,  including  the  three  USOG 
Strike  Teams,  the  Public  Information  Assist 
Tsam  (PIAT),  and  the  NSFCC.  The  NSF  is 
available  to  assist  OSCs  in  their  preparedness 
and  res(>onse  duties. 

(1)  The  three  Strike  Teams  (Atlantic,  Gulf, 
and  Pacific)  provide  trained  personnel  and 
specialized  equipment  to  assist  the  OSC  in 
training  for  spill  response,  stabilizing  and 
containing  the  spill,  and  in  monitoring  or 
directing  the  response  actions  of  the 
respon&kile  parties  and/or  contractors.  The 
OSC  has  a  specific  team  designated  few  initial 
contact  and  may  contact  that  team  directly 
for  any  assistance. 

(2)  ThB  NSFCC  can  provide  the  following 
support  to  the  OSC: 

— Technical  assistance,  equipment  and 
other  resources  to  augment  the  OSC  staff 
during  spill  response; 

^Assistance  in  coordinating  the  use  of 
private  and  public  resources  in  support  of  the 
OSC  during  a  response  to  or  a  threat  of  a 
worst  case  discharge  of  oil; 

—Review  of  the  ACP,  including  an 
evaluation  of  equipment  readiness  and 
coordination  among  responsible  public 
agencies  and  private  organizations; 

— Assistance  in  locating  spill  response 
resources  £ar  both  response  and  planning, 
using  the  NSFCC's  national  and  international 
computerized  inventory  of  spill  response 
resources; 

— Coordination  and  evaluation  of  pollution 
response  exercises:  and 

— Inspection  of  district  prepositioned 
pollution  response  equipment. 

(3)  PIAT  is  an  element  of  the  NSFCC  staff 
which  is  available  to  assist  OSCs  to  meet  the 
demands  for  public  information  during  a 
response  or  exercise.  Its  use  is  encouraged 
any  time  the  OSC  requires  outside  public 
affairs  support  Requests  for  PIAT  assistance 
may  be  made  through  the  NSFCC  or  NRQ 

(f)(1)  The  DRG  assists  the  OSC  by 
providing  technical  assistance,  personnel, 
and  equipment,  including  pre-piositioned 
equipment,  fiach  DRG  consists  of  all  Coast 
Guard  personnel  and  equipment,  induding 
marine  firefighting  equipment,  in  its  district, 
additional  pre-jxjsitioned  equipment,  and  a 
District  Response  Advisory  Team  (DRAT^ 
that  is  available  to  provide  support  to  the 
OSC  in  the  event  that  a  spill  exceeds  local 
response  capabilities.  Each  DRG: 

(A)  Shall  provide  technical  assistance, 
equipment,  and  other  resources  as  available 
when  requested  by  an  OSC  through  the 
USCG  representative  to  the  RRT; 

(B)  Shall  ensure  maintenance  of  all  USCG 
response  equipment  within  its  district; 

{C]  May  provide  technical  assistance  in  the 
preparation  of  the  ACP:  and 

(D)  Shall  review  each  of  those  plans  that 
affect  its  area  of  geographic  responsibility. 


(2)  In  deciding  where  to  locate  personnel 
and  pre-(>ositioned  equipment,  the  USCG 
shall  give  priority  emphasis  to: 

(A)  The  avaiUiility  of  facilities  far  loading 
and  unloading  heavy  or  bulky  equipment  by 
barge; 

(B)  The  proximity  to  an  airport  capable  of 
supporting  large  military  transport  aircraft; 

(C)  The  flight  time  to  provide  response  to 
oil  spills  in  all  areas  of  the  Coast  Guard 
district  with  the  potential  for  marine 
casualties; 

(D)  The  availability  of  trained  local 
personnel  captable  of  responding  in  an  oil 
spill  emergency;  and 

(E)  Areas  where  large  quantities  of 
petroleum  products  are  transfxsrted. 

(g)  The  NPFC  is  responsible  for 
implementing  those  portions  of  Title  I  of  the 
OPA  that  have  been  delegated  to  the 
Secretary  of  the  department  in  which  the 
Coast  Guard  is  operating.  The  NPFC  is 
responsible  for  addressing  funding  issues 
arising  from  discharges  and  threats  of 
discharges  of  oil.  The  NPFC: 

(1)  Issues  Certificates  of  Financial 
Responsibility  to  owners  and  operators  of 
vessels  to  pay  for  costs  and  damages  that  are 
incurred  by  their  vessels  as  a  result  of  oil 
discharges;  (2)  Provides  funding  for  various 
response  organizations  for  timely  abatement 
and  removal  actions  related  to  oil  discharges; 

(3)  Provides  equitable  compensation  to 
claimants  who  sustain  costs  and  damages 
from  oil  discharges  when  the  resjxjnsible 
party  fails  to  do  so; 

(4)  Recovers  monies  from  persons  liable  for 
costs  and  damages  resulting  from  oil 
discharges  to  the  full  extent  of  liability  under 
the  law;  and 

(5)  Provides  funds  to  initiate  natural  - 
resources  damage  assessment. 

(h)  The  organizational  concepts  of  the 
national  response  system  discussed  above  are 
depicted  in  Figure  3. 

4.0    Preparedness  activities. 

.4:1    Federal  contingency  plans.  This 
section  summarizes  emergency  preparedness 
activities  relating  to  discharges  of  oil  and 
describes  the  three  levels  of  contingency 
planning  under  the  national  response  system. 

4.1.1     National  contingency  plan,  (a)  The 
NCP  provides  for  efficient,  coordinated,  and 
effective  resptonse  to  discharges  of  oil  in 
accordance  with  the  authorities  of  the  CWA. 
It  provides  for: 

(1)  The  national  response  organization  that 
may  be  activated  in  response  actions  and 
specifies  responsibilities  among  the  federal, 
state,  and  local  governments  arid  describes 
resources  that  are  available  for  response; 

(2)  The  establishment  of  requirements  for 
federal,  regional,  and  area  contingency  plans: 

(3)  Procedures  for  undertaking  removal 
actions  pursuant  to  section  311  of  the  CWA; 
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(4)  Procedures  for  involving  state 
governments  in  the  initiation,  development, 
selection,  and  implementation  of  response 
actions; 

(5)  Listing  of  federal  trustees  for  natural 
resources  for  purposes  of  the  CWA; 

(6)  Procedures  for  the  participation  of  other 
persons  in  respwnse  actions;  and 

(7)  National  procedures  for  the  use  of 
dispersants  and  other  chemicals  in  removals 
under  the  CWA. 

(b)  In  implementing  the  NCP, 
consideration  shall  be  given  to  international 
assistance  plans  and  agreements,  security 
regulations  and  responsibilities  based  on 
international  agreements,  federal  statutes, 
and  executive  orders.  Actions  taken  pursuant 
to  the  provisions  of  any  applicable 
international  joint  contingency  plans  shall  be 
consistent  with  the  NCP,  to  the  greatest 
extent  possible.  The  Department  of  State 
shall  be  consulted,  as  appropriate,  prior  to 
taking  action  which  may  affect  its  activities. 

4.1.2  Regional  contingency  plans.  The 
RRTs,  working  with  the  states,  shall  develop 
federal  RCPs  for  each  standard  federal  region, 
Alaska,  Oceania  in  the  Pacific,  and  the 
Caribbean  to  coordinate  timely,  effective 
resfwnse  by  various  federal  agencies  and 
other  organizations  to  discharges  of  oil.  RCPs 
shall,  as  appropriate,  include  information  on 
all  useful  focilities  and  resources  in  the 
region,  from  government,  commercial, 
academic,  and  other  sources.  To  the  greatest 
extent  f)ossib!e,  RCPs  shall  follow  the  format 
of  the  NCP  and  be  coordinated  with  state 
emergency  response  plans,  ACPs,  and  Title 
III  local  emergency  response  plans.  Such 
coordination  should  be  accomplished  by 
working  with  the  SERCs  in  the  region 
covered  by  the  RCP.  RCPs  shall  contain  lines 
of  demarcation  between  the  inland  and 
coastal  zones,  as  mutually  agreed  upon  by 
the  usee  and  the  EPA. 

4.1.3  Area  contingency  plans,  (a)  Under 
the  direction  of  an  OSC  and  subject  to 
approval  by  the  lead  agency,  each  Area 
Committee,  in  consultation  with  the 
appropriate  RRTs.  DRGs,  the  NSFCC,  SSCs. 
Local  Emergency  Planning  Committees 
(LEPCs),  and  SERCs,  shall  develop  an  ACP 
for  its  designated  area.  This  plan,  when 
implemented  in  conjunction  with  other 
provisions  of  the  NCP,  shall  be  adequate  to 
remove  a  worst  case  discharge,  and  to 
mitigate  or  prevent  a  substantial  threat  of 
such  a  discharge,  from  a  vessel,  offshore 
facility,  or  onshore  facility  operating  in  or 
near  the  area. 

(b)  The  areas  of  responsibility  may  include 
several  Title  III  local  planning  districts,  or 
parts  of  such  districts.  In  developing  the 
ACP,  the  OSC  shall  coordinate  with  affected 
SERCs  and  LEPCs.  The  ACP  shall  provide  for 
a  well  coordinated  response  that  is  integrated 
and  compatible  to  the  greatest  extent  possible 
with  all  appropriate  response  plans  of  state, 
local,  and  non-federal  entities,  and  especially 
with  Title  111  local  emergency  response  plans. 

(c)  The  ACP  shall  include  the  following: 

(1)  A  description  of  the  area  covered  by  the 
plan,  including  the  areas  of  special  economic 
or  environmental  importance  that  might  be 
impacted  by  a  discharge; 

(2)  A  description  in  detail  of  the 
responsibilities  of  an  owner  or  operator  and 


of  federal,  state,  and  local  agencies  in 
removing  a  discharge,  and  in  mitigating  or 
preventing  a  substantial  threat  of  a  discharge; 

(3)  A  list  of  equipment  (including 
firefighting  equipment),  dispersants,  or  other 
mitigating  substances  and  devices,  and 
personnel  available  to  an  owner  or  operator 
and  federal,  state,  and  local  agencies,  to 
ensure  an  effective  and  immediate  removal  of 
a  discharge,  and  to  ensure  mitigation  or 
prevention  of  a  substantial  threat  of  a 
discharge  (this  may  be  provided  in  an 
appendix  or  by  reference  to  other  relevant 
emergency  plans  (e.g.,  state  or  LEPC  plans), 
which  may  include  such  equipment  lists); 

(4)  A  description  of  procedures  to  be 
followed  for  obtaining  an  expedited  decision 
regarding  the  use  of  dispersants;  and 

(5)  A  detailed  description  of  how  the  plan 
is  integrated  into  other  ACPs  and  tank  vessel, 
offshore  facility,  and  onshore  facility 
response  plans  approved  by  the  President, 
and  into  operating  procedures  of  the  NSFCC. 

4.1.4    Fish  and  Wildlife  and  sensitive 
environments  plan  annex,  (a)  In  order  to 
provide  for  coordinated,  inunediate  and 
effective  protection,  rescue,  and 
rehabilitation  of,  and  minimization  of  risk  of 
injury  to,  fish  and  wildlife  resources  and 
habitat.  Area  Committees  shall  incorporate 
into  each  ACP  a  detailed  annex  containing  a 
Fish  and  Wildlife  and  Sensitive 
Environments  Plan  that  is  consistent  with  the 
RCP  and  NCP.  The  annex  shall  be  prepared 
in  consultation  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  NOAA  and  other 
interested  natural  resource  management 
agencies  and  parties.  It  shall  address  fish  and 
wildlife  resources  and  their  habitat,  and  shall 
include  other  areas  considered  sensitive 
environments  in  a  separate  section  of  the 
annex,  based  upnsn  Area  Committee 
recommendations.  The  annex  shall  provide 
the  necessary  information  and  procedures  to 
immediately  and  effectively  respond  to 
discharges  Aat  may  adversely  affect  fish  and 
wildlife  and  their  habitat  and  sensitive 
environments,  including  provisions  for  a 
response  to  a  worst  case  discharge.  Such 
information  shall  include  the  identification 
of  appropriate  agencies  and  their 
responsibilities,  procedures  to  notify  these 
agencies  following  a  discharge  or  threat  of  a 
discharge;  protocols  for  obtaining  required 
fish  and  wildlife  permits  and  other  necessary 
permits,  and  provisions  to  ensure 
compatibility  of  annex-related  activities  with 
removal  operations, 
(b)  The  annex  shall: 

(1)  Identify  and  establish  priorities  for  fish 
and  wildlife  resources  and  their  habitats  and 
other  impKJrtanf  sensitive  areas  requiring 
protection  from  any  direct  or  indirect  effects 
from  discharges  that  may  occur.  These  effects 
include,  but  are  not  limited  to,  any  seasonal 
or  historical  use,  as  well  as  all  critical, 
special,  significant  or  otherwise  designated 
protected  areas. 

(2)  Provide  a  mechanism  to  be  used  during 
a  spill  response  for  timely  identification  of 
protection  priorities  of  those  fish  and  wildlife 
resources  and  habitats  and  sensitive 
environmental  areas  that  may  be  threatened 
or  injured  by  a  discharge.  These  include  as 
appropriate,  not  only  marine  and  freshwater 
species,  habitats,  and  their  food  sources,  but 


also  terrestrial  wildlife  and  their  habitats  that 
may  be  affected  directly  by  onshore  oil  or 
indirectly  by  oil-related  factors,  such  as  loss 
or  contamination  of  forage.  The  mechanism 
shall  also  provide  for  expeditious  evaluation 
and  appropriate  consultations  on  the  effects 
to  fish  and  wildlife,  their  habitat,  and  other 
sensitive  environments  from  the  application 
of  chemical  countermeasures  or  other 
countermeasures  not  addressed  under 
paragraph  (3)  of  this  section. 

(3)  Identify  potential  environmental  effects 
on  fish  and  wildlife,  their  habitat,  and  other 
sensitive  environments  resulting  from 
removal  actions  or  countermeasures, 
including  the  option  of  no  removal.  Based  on 
this  evaluation  of  potential  environmental 
effects,  the  annex  should  establish  priorities 
for  application  of  countermeasure  and 
removal  actions  to  habitats  within  the 
geographic  region  of  the  ACP.  The  annex 
should  establish  methods  to  minimize  the 
identified  effects  on  fish  and  wildlife  because 
of  response  activities,  including,  but  not 
limited  to,  disturbance  of  sensitive  areas  and 
habitats;  illegal  or  inadvertent  taking  or 
disturbance  of  fish  and  wildlife  or  specimens 
by  response  personnel;  and  fish  and  wildlife, 
their  habitat,  and  environmentally  sensitive 
areas  coming  in  contact  with  various 
cleaning  or  bioremediation  agents. 
Furthermore,  the  annex  should  identify  the 
areas  where  the  movement  of  oiled  debris 
may  pose  a  risk  to  resident,  transient,  or 
migratory  fish  and  wildlife,  and  other 
sensitive  environments  and  should  discuss 
measures  to  be  considered  for  removing  such 
oiled  debris  in  a  timely  fashion  to  reduce 
such  risk. 

(4)  Provide  for  pre-approval  of  application 
of  specific  countermeasures  or  removal 
actions  that,  if  expeditiously  applied,  will 
ininimize  adverse  spill-induced  impacts  to 
fish  and  wildlife  resources,  their  habitat,  and 
other  sensitive  envirorunents.  Such  pre- 
approval  plans  must  be  consistent  with 
paragraphs  (2)  and  (3)  of  this  section  and 
subpart  J  requirements  of  thq  NCP,  and  must 
have  the  concurrence  of  the  natural  resource 
trustees. 

(5)  Provide  monitoring  plan{s)  to  evaluate 
the  effectiveness  of  different 
countermeasures  or  removal  actions  in 
protecting  the  environment.  Monitoring 
should  include  "set-aside"  or  "control" 
areas,  where  no  mitigative  actions  are  taken. 

(6)  Identify  and  plan  for  the  acquisition 
and  utilization  of  necessary  response 
capabilities  for  protection,  rescue,  and 
rehabilitation  of  fish  and  wildlife  resources 
and  habitat.  This  may  include  appropriately 
permitted  private  organizations  and 
individuals  with  appropriate  expertise  and 
experience.  The  suitable  organizations 
should  be  identified  in  cooperation  with 
natural  resource  law  enforcement  agencies. 
Such  capabilities  shall  include,  but  not  be 
limited  to,  identification  of  facilities  and 
equipment  necessary  for  deterring  sensitive 
fish  and  wildlife  from  entering  oiled  area*, 
and  for  capturing,  holding,  cleaning,  and 
releasing  injured  wildlife.  Plans  for  the 
provision  of  such  capabilities  shall  ensure 
that  there  is  no  interference  with  other  OSC 
removal  op>erations. 

(7)  Identify  appropriate  federal  and  state 
agency  contacts  and  alternates  responsible 


for  coordination  offish  and  wildlife  rescue 
and  rehabilitation  and  protection  of  sensitive 
environments;  identify  and  provide  for 
required  fish  and  wildlife  handling  and 
rehabilitation  permits  necessary  under 
federal  and  state  laws;  and  provide  guidance 
on  the  implementation  of  law  enforcement 
requirements  included  undercurrent  federal 
and  state  laws  and  corresponding 
regulations.  Requirements  include,  but  are 
not  limited  to  procediues  regarding  the 
capture,  transport,  rehabilitation,  release  of 
wildlife  exposed  to  or  threatened  by  oil,  and 
disposal  of  contaminated  carcasses  of 
wildlife. 

(8)  Identify  and  secure  the  means  for 
providing,  if  needed,  the  minimum  required 
Occupational  Safety  and  Health 
Administration  (OSHA)  training  for 
volunteers,  including  those  who  assist  with 
injured  wildlife. 

(9)  Evaluate  the  compatibility  between  this 
annex  and  non-federal  response  plans 
(including  those  of  vessels,  facilities  and 
pipelines)  on  issues  affecting  fish  and 
wildlife,  their  habitat,  and  sensitive 
environments. 

4.2    OPA  facility  and  vessel  response  plans 

This  section  describes  and  cross-references 
the  regulations  that  implement  section 
311(i)(5)  of  the  CWA.  A  tank  vessel,  as 
defined  under  section  2101  of  title  46.  U.S. 
Code,  an  ofkhore  facility,  and  an  onshore 
facility  that,  because  of  its  location,  could 
reasonably  expect  to  cause  substantial  harm 
to  the  environment  by  discharging  into  or  on 
the  navigable  waters,  adjoining  shorelines,  or 
exclusive  economic  rone  must  prepare  and 
submit  a  plan  for  responding,  to  the 
maximum  extent  practicable,  to  a  worst  case 
discharge,  and  to  a  substantial  threat  of  such 
a  discharge,  of  oil  or  a  hazardous  substance. 
These  response  plans  are  required  to  be 
consistent  with  applicable  Area  Contingency 
Plans.  These  regulations  are  codified  as 
follows: 

(a)  For  tank  vessels,  these  regulations  are 
codified  in  33  CFR  part  155; 

(b)  For  offshore  fecilities.  these  regulations 
are  codified  in  30  CFR  part  254; 

(c)  For  non-transportation  related  onshore 
facilities,  these  regulations  are  codified  in  40 
CFR  part  112.20; 

(d)  For  transportation-related  onshore 
facilities,  these  regulations  are  cofidied  in  33 
CFR  part  154; 

(e)  For  pipeline  fecilities,  these  regulations 
are  codified  in  49  CFR  part  194;  and 

(f)  For  rolling  stock,  these  regulations  are 
codified  in  49  CFR  part  106  et  al. 

4.3    Relation  to  others  plans. 

4.3.  t    Federal  response  plans.  In  the  event 
of  a  declaration  of  a  major  disaster  by  the 
President,  the  FEMA  may  activate  the 
Federal  Response  Plan  (FRP).  A  Federal 
Coordinating  Officer  (FOO),  designated  by 
the  President,  may  implement  the  FRP  and 
coordinate  and  direct  emergency  assistance 
and  disasterrelief  of  impacted  individuals, 
business,  and  public  services  under  the 
Robert  T.  Stafford  Disaster  Relief  Act. 
Delivery  of  federal  assistance  is  fecilitated 
through  twslve  functional  annexes  to  the  FRP 
Niiown  as  Emergency  Support  Functions 


(ESFs).  EPA  coordinates  activities  under  ESF 
#10 — Hazardous  Materials,  which  addresses 
preparedness  and  response  to  hazardous 
materials  and  oil  incidents  caused  by  a 
natural  disaster  or  other  catastrophic  event. 
In  such  cases,  the  OSC  should  coordinate 
response  activities  with  the  FCO,  through  the 
incident-specific  ESF  #10  Chair,  to  ensure 
consistency  with  federal  disaster  assistance 
activities. 

4.3.2    Tank  Vessel  and  Facility  Response 
Plans,  (a)  Under  CWA  section  311(j)(5).  tank 
vessels,  offshore  fecilities,  and  certain 
onshore  facilities  are  required  to  prepare  and 
submit  response  plans  for  review  and 
approval  by  the  President  for  the  carriage, 
storage,  and  transportation  of  oil  and 
hazardous  substances.  Separate  regulations 
published  by  the  appropriate  federal  agencies 
provide  for  requireid  response  plan 
development  and/or  approval 

(b)  These  plans  shall  be  developed  to 
coordinate  responsible  party  actions  with  the 
OSC  and  the  ACP  response  strategies,  for 
response  to  oil  discharges  within  the  inland 
and  coastal  zones  of  the  United  States. 

4.4    Pre-approval  authority. 

(a)  RRTs  and  Area  Committees  shall 
address,  as  part  of  their  planning  activities, 
the  desirability  of  using  appropriate 
dispersants.  surfece  washing  agents,  surfece 
collecting  agents,  bioremediation  agents,  or 
miscellaneous  oil  spill  control  agents  listed 
on  the  NCP  Product  Schedule,  and  the 
desirability  of  using  appropriate  burning 
agents.  RCPs  and  ACPs  shall,  as  appropriate, 
include  applicable  preauthorization  plans 
and  address  the  specific  contexts  in  which 
such  products  should  and  should  not  be 
used.  In  meeting  the  provisions  of  this 
paragraph,  preauthorization  plans  may 
address  fectors  such  as  the  potential  sources 
and  types  of  oil  that  might  be  spilled,  the 
existence  and  location  of  enviroiunentally 
sensitive  resources  that  might  be  impacted  by 
spilled  oil,  available  product  and  storage 
locations,  available  equipment  and 
adequately  trained  operators,  and  the 
available  means  to  monitor  product 
application  and  effectiveness.  The  RRT 
representatives  from  EPA  and  the  states  with 
jurisdiction  over  the  watere  of  the  area  to 
which  a  preauthorization  plan  applies  and 
the  DOC  and  DOI  natural  resource  trustees 
shall  review  and  either  approve,  disapprove. 
or  approve  with  modification  the 
preauthorization  plans  developed  by  Area 
Committees,  as  appropriate.  Approved 
preauthorization  plans  shall  be  included  In 
the  appropriate  RCPs  and  ACPs.  If  the  RRT 
representatives  from  EPA  and  the  states  with 
jurisdiction  o\'er  the  waters  of  the  area  to 
which  a  preauthorization  plan  applies  and 
the  DOC  and  £X)I  natural  resource  trustees 
approve  in  advance  the  use  of  certain 
products  under  specified  circumstances  as 
described  in  the  preauthorization  plan,  the 
OSC  may  authorize  the  use  of  the  products 
without  obtaining  the  specific  concurrences 
described  in  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  For  spill  situations  that  are  not 
addressed  by  the  preauthorization  plans 
developed  pursuant  to  paragraph  (a)  of  this 
section,  the  OSC  with  the  concurrence  of  the 


EPA  representative  to  the  RRT  and.  as 
appropriate,  the  concurrence  of  the  RRT 
representatives  from  the  states  with 
jurisdiction  over  the  navigable  waters 
threatened  by  the  discharge,  and  in 
consultation  with  the  DOC  and  DOI  natural 
resource  trustees,  when  practicable,  may 
authorize  the  use  of  dispersants,  surface 
washing  agents,  surfece  collecting  agents, 
bioremediation  agents,  or  miscellaneous  oil 
spill  control  agents  on  the  oil  dischar^, 
provided  that  the  products  are  listed  on  the 
NCP  Product  Sc;hedule. 

(c)  The  OSC  with  the  concurrence  of  the 
EPA  representative  to  the  RRT  and.  as 
appropriate,  the  concurrence  of  the  RRT 
representatives  from  the  states  with 
jurisdiction  over  the  navigable  waters 
threatened  by  the  dischai^e.  and  in 
consultation  with  the  DOC  and  DOI  natural 
resource  trustees,  when  practicable,  may 
authorize  the  use  of  burning  agents  on  a  case- 
by-case  basis. 

(d)  The  OSC  may  authorize  the  use  of  any 
disfwrsant.  surface  washing  agent,  surface 
collecting  agent,  other  chemical  agent, 
burning  agent,  bioremediation  agent,  or 
miscellaneous  oil  spill  control  agent* 
including  products  not  listed  on  the  NCP 
Product  Schedule,  without  obtaining  the 
concurrence  of  the  EPA  representatiw  to  the 
RRT  and,  as  appropriate,  the  RRT 
representatives  from  the  states  with 
jurisdiction  over  the  navigable  wafers 
threatened  by  the  discharge,  when,  in  the 
judgment  of  the  OSC.  the  use  of  the  product 
is  necessary  to  prevent  or  substantially 
reduce  a  hazard  to  human  life.  Whenever  the 
OSC  authorizes  the  use  of  a  product  pursuant 
to  this  paragraph,  the  OSC  is  to  inform  the 
EPA  RRT  representative  and.  as  appropriatn. 
the  RRT  representatives  from  the  affected 
states  and.  when  practicable,  the  DOC/DOI 
natural  resource  trustees  of  the  use  of  a 
product,  including  products  not  on  the 
Schedule,  as  soon  as  possible.  Once  the 
threat  to  human  life  has  subsided,  the 
continued  use  of  a  product  shall  be  in 
accordance  with  paragraphs  (a),  (b).  and  (c) 
of  this  section. 

(e)  Sinking  agents  shall  not  be  authorired 
for  application  to  oil  discharges. 

(f)  When  developing  preauthorization 
plans,  RRTs  may  require  the  performance  of 
supplementary  toxicity  and  effectiveness 
testing  of  products,  in  addition  to  the  test 
methods  specified  in  §300.915  and  described 
in  Appendix  C  to  part  300.  due  to  existing 
site-specific  or  area-specific  concerns. 

4.5    Area  response  drills.  The  OSC 
periodically  shall  conduct  drills  of  removal 
capability  (Including  fish  and  wildlife 
response),  without  prior  notice,  in  areas  fof 
which  ACPs  are  required  and  under  reie\ant 
tank  vessel  and  facility  response  plans. 

5.0    Response  operations. 

(a)  The  OSC  shall  direct  response  efforts 
and  coordinate  all  other  efforts  at  the  scene 
of  a  discharge.  As  part  of  the  planning  and 
preparation  for  response,  OSCs  shall  be 
predesignaled  by  the  regional  or  district  head 
of  the  lead  agency. 

(b)  The  first  federal  official  affiliated  with 
an  NRT  member  agency  to  arrive  at  the  seem 
of  a  discharge  should  coordinate  actixities 
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under  the  NCP  and  is  authorized  to  initiate, 
in  consultation  with  the  OSC,  any  necessary 
actions  normally  carried  out  by  the  OSC  until 
the  arrival  of  the  predesignated  OSC  This 
official  may  initiate  federal  OSLTF-financed 
actions  only  as  authorized  by  the  OSC  or,  if 
the  OSC  is  unavailable,  the  authorized 
representative  of  the  lead  agency. 

(c)  The  OSC  shall,  to  the  extent  practicable, 
collect  pertinent  facts  about  the  discharge, 
such  as  its  source  and  cause;  the 
identification  of  responsible  parties;  the 
nature,  amount,  and  location  of  discharged 
materials;  the  probable  direction  and  time  of 
travel  of  discharged  materials;  whether  the 
discharge  is  a  worst  case  discharge;  the 
pathways  to  human  and  environmental 
exposure;  the  potential  impact  on  human 
health,  welfare,  and  safety  and  the 
environment;  whether  the  discharge  poses  a 
substantial  threat  to  the  public  health  or 
welfare;  the  potential  impact  on  natural 
resources  and  property  which  may  be 
affected;  priorities  for  protecting  human 
health  and  welfare  and  the  environment;  and 
appropriate  cost  documentation. 

(d)  The  OSC's  efforts  shall  be  coordinated 
with  other  appropriate  federal,  state,  local, 
and  private  response  agencies.  OSCs  may 
designate  capable  persons  from  federal,  state, 
or  local  agencies  to  act  as  their  on-scene 
representatives.  State  and  local  governments, 
however,  are  not  authorized  to  take  actions 
under  subpart  D  of  the  NCP  that  involve 
expenditures  of  the  OSLTF  unless  an 
appropriate  contract  or  cooperative 
agreement  has  been  established. 

(e)  The  OSC  should  consult  regulariy  with 
the  RRT  and  NSFCC,  as  appropriate,  in 
carrying  out  the  NCP  and  keep  the  RRT  and 
NSFCC  as  appropriate,  informed  of  activities 
under  the  NCP. 

(f)  The  OSC  should  evaluate  incoming 
information  and  immediately  advise  FEMA 
of  potential  major  disaster  situations. 

^  The  OSC  is  responsible  for  addressing 
worker  health  and  safety  concerns  at  a 
response  scene. 

(h)  In  those  instances  where  a  possible 
public  health  emergency  exists,  the  OSC 
should  notify  the  HHS  representative  to  the 
RRT.  Throughout  response  actions,  the  OSC 
may  call  upon  the  OSHA  and  HHS 
representative  for  assistance  on  worker 
health  and  safety  issues. 

(i)  All  federal  agencies  should  plan  for 
emergencies  and  develop  procedures  for 
dealing  with  oil  discharges  and  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  from  vessels  and  facilities 
under  their  jurisdiction.  All  federal  agencies, 
therefore,  are  responsible  for  designating  the 
office  that  coordinates  response  to  such 
incidents  in  accordance  with  the  NCP  and 
applicable  federal  regulations  and  guidelines. 

(j)(l)  The  OSC  shall  ensure  that  the  natural 
resource  trustees  are  promptly  notified  of 
discharges. 

(2)  The  OSC  shall  coordinate  all  response 
activities  with  the  affected  natural  resource 
trustees  and  shall  consult  with  the  affected 
trustees  on  the  appropriate  removal  action  to 
be  taken. 

(3)  Where  the  OSC  becomes  aware  that  a 
discharge  may  affect  any  endangered  or 
threatened  species,  or  their  habitat,  the  OSC 


shall  consult  with  DOI,  DOaNOAA,  and.  if 
appropriate,  the  cognizant  federal  land 
managing  agency. 

(k)  The  OSC  shall  submit  pollution  reports 
(POLREPs)  to  the  RRT  and  other  appropriate 
agencies  as  significant  developments  occur 
during  response  actions,  through 
communications  networks  or  procedures 
agreed  to  by  the  RRT  and  covered  in  the  RCP. 

(I)  The  OSC  should  ensure  that  all 
appropriate  public  and  private  interests  are 
kept  informed  and  that  their  concerns  are 
considered  throughout  a  response,  to  the 
extent  practicable. 

5.1    Phase  h— Discovery  or  notification,  (a) 
A  discharge  of  oil  may  be  discovered 
through: 

(1)  A  report  submitted  by  the  person  in 
charge  of  a  vessel  or  facility,  in  accordance 
with  statutory  requirements; 

(2)  Deliberate  search  by  patrols; 

(3)  Random  or  incidental  observation  by 
government  agencies  or  the  public;  or 

(4)  Other  sources. 

(b)  Any  person  in  charge  of  a  vessel  or  a 
facility  shall,  as  soon  as  he  or  she  has 
knowledge  of  any  discharge  from  such  vessel 
or  facility  in  violation  of  section  311(b)(3)  of 
the  CWA,  immediately  notify  the  NRC 
Notification  shall  be  made  to  the  NRC  Duty 
Officer,  HQ  USCG,  Washington,  DC, 
telephone  (800)  424-8802  or  (202)  267-2675. 
If  direct  reporting  to  the  NRC  is  not 
practicable,  reports  may  be  made  to  the 
USCG  or  EPA  predesignated  OSC  for  the 
geographic  area  where  the  discharge  occurs. 
The  EPA  predesignated  OSC  may  also  be 
contacted  through  the  regional  24-hour 
emergency  response  telephone  number.  All 
such  reports  shall  be  promptly  relayed  to  the 
NRC.  If  it  is  not  possible  to  notify  the  NRC 
or  predesignated  OSC  immediately,  reports 
may  be  made  immediately  to  the  nearest 
Coast  Guard  unit.  In  any  event,  such  person 
in  charge  of  the  vessel  or  facility  shall  notify 
the  NRC  as  soon  as  possible. 

(c)  Any  other  person  shall,  as  appropriate, 
notify  the  NRC  of  a  discharge  of  oil. 

(d)  Upon  receipt  of  a  notification  of 
discharge,  the  NRC  shall  promptly  notify  the 
OSC.  The  OSC  shall  ensure  notification  of 
the  appropriate  state  agency  of  any  state 
which  is,  or  may  reasonably  be  expected  to 
be,  affected  by  the  discharge.  The  OSC  shall 
then  proceed  with  the  following  phases  as 
outlined  in  the  RCP  and  ACP. 

5.2    Phase  n—PreliminaTy  assessment  and 
initiation  of  action 

(a)  The  OSC  is  responsible  for  promptly 
initiating  a  preliminary  assessment. 

(b)  The  preliminary  assessment  shall  be 
conducted  using  available  information, 
supplemented  where  necessary  and  possible 
by  an  on-scene  inspection.  The  OSC  shall 
undertake  actions  to: 

(1)  Evaluate  the  magnitude  and  severity  of 
the  discharge  or  threat  to  public  health  or 
welfare  or  the  environment; 

(2)  Assess  the  feasibility  of  removal;  and 

(3)  To  the  extent  practicable,  identify 
potentially  responsible  parties. 

(c)  Where  practicable,  the  framework  for 
the  response  management  structure  is  a 
system  (e.g.,  a  unified  command  system),  that 
brings  together  the  functions  of  the  federal 
government,  the  state  government,  and  the 


responsible  party  to  achieve  an  effective  and 
efficient  response,  where  the  OSC  maintains 
authority. 

(d)  Except  in  a  case  when  the  OSC  is 
required  to  direct  the  response  to  a  discharge 
that  may  pose  a  substantial  threat  to  the 
public  health  or  welfare  (including,  but  not 
limited  to  fish,  shellfish,  wildlife,  other 
natural  resources,  and  the  public  and  private 
beaches  and  shorelines  of  the  United  States), 
the  OSC  may  allow  the  responsible  party  to 
voluntarily  and  promptly  perform  removal 
actions,  provided  the  OSC  determines  such 
actions  will  ensure  an  effective  and 
immediate  removal  of  the  discharge  or 
mitigation  or  prevention  of  a  substantial 
threat  of  a  discharge.  If  the  responsible  party 
does  conduct  the  removal,  the  OSC  shall 
ensure  adequate  surveillance  over  whatever 
actions  are  initiated.  If  effective  actions  are 
not  being  taken  to  eliminate  the  threat,  or  if 
removal  is  not  being  properly  done,  the  OSC 
should,  to  the  extent  practicable  under  the 
circumstances,  so  advise  the  responsible 
party.  If  the  responsible  party  does  not 
respond  properly,  the  OSC  shall  take 
appropriate  response  actions  and  should 
notify  the  responsible  party  of  the  potential 
liability  for  federal  response  costs  incurred 
by  the  OSC  pursuant  to  the  OPA  and  CWA. 
Where  practicable,  continuing  efforts  should 
be  made  to  encourage  response  by 
responsible  parties. 

(1)  In  carrying  out  a  response  under  this 
section,  the  OSC  may: 

(A)  Remove  or  arrange  for  the  removal  of 
a  discharge,  and  mitigate  or  prevent  a 
substantial  threat  of  a  discharge,  at  any  time; 

(B)  Direct  or  monitor  all  federal,  state,  and 
private  actions  to  remove  a  discharge;  and 

(C)  Remove  and,  if  necessary,  destroy  a 
vessel  discharging,  or  threatening  to 
discharge,  by  whatever  means  are  available. 

(2)  If  the  discharge  results  in  a  substantial 
threat  to  the  public  health  or  welfare  of  the 
United  States  (including,  but  not  limited  to  - 
fish,  shellfish,  wildlife,  other  natural 
resources,  and  the  public  and  private  beaches 
and  shorelines  of  the  United  States),  the  OSC 
must  direct  all  response  efforts,  as  provided 
in  section  5.3.4  of  this  appendix.  The  OSC 
should  declare  as  expeditiously  as 
practicable  to  spill  response  participants  that 
the  federal  government  will  direct  the 
response.  The  OSC  may  act  without  regard  to 
any  other  provision  of  the  law  governing 
contracting  procedures  or  employment  of 
personnel  by  the  federal  government  in 
removing  or  arranging  for  the  removal  of 
such  a  discharge. 

(e)  The  OSC  shall  ensure  that  the  natural 
resource  trustees  are  promptly  notified  in  the 
event  of  any  discharge  of  oil.  to  the 
maximum  extent  practicable  as  provided  in 
the  Fish  and  Wildlife  and  Sensitive 
Environments  Plan  annex  to  the  ACP  for  the 
area  in  which  the  discharge  occurs.  The  OSC 
and  the  trustees  shall  coordinate 
assessments,  evaluations,  investigations,  and 
planning  with  respect  to  appropriate  removal 
actions.  The  OSC  shall  consult  with  the 
affected  trustees  on  the  appropriate  removal 
action  to  be  taken.  The  trustees  will  provide 
timely  advice  concerning  recommended 
actions  with  regard  to  trustee  resources 
potentially  affected.  The  trustees  also  will 
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assure  that  the  OSC  is  informed  of  their 
activities  in  natural  resource  damage 
assessment  that  may  affect  response 
operations.  The  trustees  shall  assure,  through 
the  lead  administrative  trustee,  that  all  data 
from  the  natural  resource  damage  assessment 
activities  that  may  support  more  effective 
operational  decisions  are  provided  in  a 
timely  manner  to  the  OSC.  When 
circumstances  permit,  the  OSC  shall  share 
the  use  of  non-monetary  response  resources 
(i.e.,  personnel  and  equipment)  with  the 
trustees,  provided  trustee  activities  do  not 
interfere  with  response  actions.  The  lead 
administrative  trustee  facilitates  effective  and 
efficient  communication  between  the  OSC 
and  the  other  trustees  during  response 
operations  and  is  responsible  for  applying  to 
the  OSC  for  non-monetary  federal  response 
resources  on  behalf  of  all  trustees.  The  lead 
administrative  trustee  is  also  responsible  for 
applying  to  the  National  Pollution  Funds 
Center  for  funding  for  initiation  of  damage 
assessment  for  injuries  to  natural  resources. 

5.3    Patterns  of  response. 

5.3. 1    Determinations  to  initiate  response 
and  special  conditions. 

(a)  In  accordance  with  the  CWA,  the 
Administrator  of  EPA  or  the  Secretary  of  the 
department  in  which  the  USCG  is  operating, 
as  appropriate,  is  authorized  to  act  for  the 
United  States  to  take  response  measures 
deemed  necessary  to  protect  the  public 
health  or  welfare  or  environment  from 
discharges  of  oil. 

(b)  The  Administrator  of  EPA  or  the 
Secretary  of  the  department  in  which  the 
USCG  is  operating,  as  appropriate,  is 
authorized  to  initiate  and,  in  the  case  of  a 
discharge  posing  a  substantial  threat  to 
public  health  or  welfare  is  required  to  initiate 
and  direct,  appropriate  response  activities 
when  the  Administrator  or  Secretary 
determines  that  any  oil  is  discharged  or  there 
is  a  substantial  threat  of  such  discharge  bom 
any  vessel  or  offshore  or  onshore  facility  into 
or  on  the  navigable  waters  of  the  United 
States,  on  the  adjoining  shorelines  to  the 
navigable  waters,  in^o  or  on  the  waters  of  the 
exclusive  economic  zone,  or  that  may  affect 
natural  resources  belonging  to,  appertaining 
to.  or  under  exclusive  management  authority 
of  the  United  States. 

(c)  In  addition  to  any  actions  taken  by  a 
state  or  local  government,  the  Administrator 
of  EPA  or  the  Secretary  of  the  department  in 
which  the  USCG  is  operating  may  request  the 
U.S.  Attorney  General  to  secure  the  relief 
from  any  person,  including  the  owner  or 
operator  of  the  vessel  or  facility  necessary  to 
abate  a  threat  or,  after  notice  to  the  affected 
state,  take  any  other  action  authorized  by 
section  311  of  the  CWA,  including  issuing 
administrative  orders,  that  may  be  necessary 
to  protect  the  public  health  or  welfare,  if  the 
Administrator  or  Secretary  determines  that 
there  may  be  an  imminent  and  substantial 
threat  to  the  public  health  or  welfare  or  the 
environment  of  the  United  States,  including 
fish,  shellfish,  and  wildlife,  public  and 
private  property,  shorelinesr  beaches, 
habitats,  and  other  living  and  nonliving 
natural  resources  under  the  jurisdiction  or 
control  of  the  United  Stales,  because  of  an 
actual  or  threatened  discharge  of  oil  from  any 
vessel  or  offshore  or  onshore  facility  into  or 


upon  the  navigable  waters  of  the  United 
States. 

(d)  Response  actions  to  remove  discharges 
originating  from  operations  conducted 
subject  to  the  Outer  Continental  Shelf  Lands 
Act  shall  be  in  accordance  with  the  NCP. 

(e)  Where  appropriate,  when  a  discharge 
involves  radioactive  materials,  the  lead  or 
support  federal  agency  shall  act  consistent 
with  the  notification  and  assistance 
procedures  described  in  the  appropriate 
Federal  Radiological  Plan.  For  the  purpose  of 
the  NCP,  the  Federal  Radiological  Emergency 
Response  Plan  (FRERP)  (50  FR  46542, 
November  8, 1985)  is  the  appropriate  plan. 
Most  radiological  discharges  and  releases  do 
not  result  in  FRERP  activation  and  should  be 
handled  in  accordance  with  the  NCP. 
However,-Teleases  from  nuclear  incidents 
subject  to  requirements  for  financial 
protection  established  by  the  Nuclear 
Regulatory  Commission  under  the  Price- 
Anderson  amendments  (section  170)  of  the 
Atomic  Energy  Act  are  specifically  e.xcluded 
from  CERCLA  and  NCP  requirements. 

(f)  Removal  actions  involving  nuclear 
weapons  should  be  conducted  in  accordance 
with  the  joint  Department  of  Defense. 
Department  of  Energy,  and  FEMA  Agreement 
for  Response  to  Nuclear  Incidents  and 
Nuclear  Weapons  Significant  Incidents 
(January  8. 1981). 

(g)  If  the  situation  is  beyond  the  capability 
of  state  and  local  governments  and  the 
statutory  authority  of  federal  agencies,  the 
President  may,  under  the  Disaster  Relief  Act 
of  1974.  act  upon  a  request  by  the  Governor 
and  declare  a  major  disaster  or  emei^gency 
and  appoint  a  FCO  to  coordinate  all  federal 
disaster  assistance  activities.  In  such  cases, 
the  OSC  would  continue  to  carry  out  OSC 
responsibilities  under  the  NCP,  but  would 

^coordinate  those  activities  with  the  FCO  to 
ensure  consistency  with  other  federal 
disaster  assistance  activities. 

(h)  In  the  event  of  a  declaration  of  a  major 
disaster  by  the  President,  FEMA  may  activate 
the  FRP.  An  FCO,  designated  by  the 
President,  may  implement  the  FRP  and 
coordinate  and  direct  emergency  assistance 
and  disaster  relief  of  impacted  individuals, 
business,  and  public  services  under  the 
Robert  T.  Stafford  Disaster  Relief  Act. 
Delivery  of  federal  assistance  is  facilitated 
through  twelve  functional  annexes  to  the  FRP 
known  as  ESFs.  EPA  coordinates  activities 
under  ESF  #10— Hazardous  Materials,  which 
addresses  preparedness  and  response  to 
hazardous  materials  and  oil  incidents  caused 
by  a  natural  disaster  or  other  catastrophic 
event.  In  such  cases,  the  OSC/RPM  should 
coordinate  response  activities  with  the  FCO. 
through  the  incident-specific  ESF  #10  Chair, 
to  ensure  consistency  with  federal  disaster 
assistance  activities. 

5.3.2    General  pattern  of  response,  [a] 
When  the  OSC  receives  a  report  of  a 
discharge,  actions  normally  should  be  taken 
in  the  following  sequence: 

(lUnvestigate  the  repwrt  to  determine 
pertinent  information  such  as  the  threat 
posed  to  public  health  or  welfare  or  the 
environment,  the  type  and  quantity  of 
polluting  material,  and  the  source  of  the 
discharge. 

(2)  Officially  classify  the  size  (i.e.,  minor, 
medium,  major)  and  type  (i.e.,  substantial 


threat  to  the  public  health  or  welfare,  worst 
case  discharge)  of  the  discharge  and 
determine  the  course  of  action  to  be  followed 
to  ensure  effective  and  immediate  removal, 
mitigation,  or  prevention  of  the  discharge. 
Some  discharges  that  are  classified  as  a 
substantial  threat  to  the  public  health  or 
welfare  may  be  further  classified  as  a  spill  of 
national  significance  by  the  Administrator  of 
EPA  or  the  Commandant  of  the  USCG.  The 
appropriate  course  of  action  may  be 
prescribed  in  5.3.4.  5.3.5.  and  5.3.6  of  this 
appendix.. 

(A)  When  the  reported  discharge  is  an 
actual  or  potential  major  discharge,  the  OSC 
shall  immediately  notify  the  RRT  and  the 
NRC. 

(B)  When  the  investigation  shows  that  an 
actual  or  potential  medium  discharge  exists, 
the  OSC  shall  recommend  activation  of  the 
RRT.  if  appropriate. 

(C)  When  the  investigation  shows  that  an 
actual  or  potential  minor  discharge  exists,  the 
OSC  shall  monitor  the  situation  to  ensure 
that  proper  removal  action  is  being  taken. 

(3)  If  the  OSC  determines  that  effective  and 
immediate  removal,  mitigation,  or  prevention 
of  a  discharge  can  be  achieved  by  private 
party  efforts,  and  where  the  discharge  does 
not  pose  a  substantial  threat  to  the  public 
health  or  welfare,  determine  whether  the 
responsible  party  or  other  person  is  properly 
carr>'ing  out  removal.  Removal  is  being  done 
properly  when: 

(A)  The  responsible  party  is  applying  the 
resources  called  for  in  its  response  plan  to 
effectively  and  immediately  remove, 
minimize,  or  mitigate  threat(s)  to  public 
health  and  welfare  and  the  environment:  and 

(B)  The  removal  efforts  are  in  accordance 
with  applicable  regulations,  includmg  the 
NCP.  Even  if  the  OSC  supplements 
responsible  party  resotirces  with  government 
resources,  the  spill  response  will  not  b» 
considered  improper,  unless  specifically 
determined  by  the  OSC 

(4)  Where  appropriate,  determine  whether 
a  state  or  political  subdivision  thereof  has  the 
capability  to  carry  out  any  or  all  removal 
actions.  If  sO.  the  OSC  rnay  arrange  funding  ■ 
to  support  these  actions. 

(5)  Ensure  prompt  notification  of  the 
trustees  of  affected  natural  resources  in 
accordance  with  the  applicable  RCP  and 
ACP. 

(b)  Removal  shall  be  considered  complete 
when  so  determined  by  the  OSC  in 
consultation  with  the  Governor  or  Govertiors 
of  the  affected  states.  When  the  OSC 
considers  removal  complete,  OSLTF  removal 
funding  shall  end.  This  determination  shall 
not  preclude  additional  removal  actions 
under  applicable  state  law. 

5.3.3    Containment,  countenneasures.  and 
cleanup,  (a)  Defensive  actions  shall  beginas 
soon  as  possible  to  prevent,  minimize,  or 
mitigate  threat(s)  to  the  public  health  or 
welfare  or  the  environment.  Actions  may 
include  but  are  not  limited  to:  analyzing 
water  samples  to  determine  the  source  and 
spread  of  the  oil;  controlling  the  source  of 
discharge;  source  and  spread  control  or 
salvage  operations;  placement  of  physical 
barriers  to  deter  the  spread  of  the  oil  and  to 
protect  natural  resources  and  sensitive 
ecosystems:  measuring  and  sampling:  control 
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of  the  water  discharged  from  upstream 
impoundment;  and  the  use  of  chemicals  and 
other  materials  in  accordance  with  subpart  J 
of  Part  300  of  the  NCP  to  restrain  the  spread 
of  the  oil  and  mitigste  its  effects.  The  ACP 
should  be  consulted  for  procedures  to  be 
followed  for  obtaining  an  expedited  decision 
regarding  the  use  of  dispersanls  and  other 
products  listed  on  the  NCP  Product 
Schedule. 

(b)  As  appropriate,  actions  shall  be  taken 
to  recover  the  oil  or  mitigvte  its  effiects.  Of 
the  numerous  chemical  or  physical  methods 
that  may  be  used,  the  chosen  methods  shall 
be  the  roost  consistent  with  protecting  public 
health  and  welfare  and  the  environment. 
Sinking  agents  shall  not  be  used. 

(c)  Oil  and  contamii»ated  materials 
recovered  in  cleanup  operations  shall  be 
disposed  of  in  accordance  with  the  RCP, 
ACP,  and  any  applicable  laws,  regulations,  or 
requirements.  RRT  and  Area  CCTiwnittee 
guidelines  may  identify  the  disposal  options 
available  during  an  oil  spill  response  and 
may  describe  what  disposal  requirements  are 
mandatory  or  may  not  be  waived  by  the  OSC. 
ACP  guidelines  should  address:  the 
sampling,  testing,  and  classifying  of 
recovered  oil  and  oiled  debris;  the 
segregation  and  stockpiling  of  recovered  oil 
and  oiled  debris;  prior  state  disposal 
approvals  and  permits;  and  the  routes; 
methods  (e.g.  recycle/reuse,  on-site  burning, 
incineration,  landfllling,  etc.):  ai»d  sites  for 
the  disposal  of  collected  oil,  oiled  debris,  and 
animal  carcasses;  procedures  for  obtaining 
waivers,  exemptions,  or  authorizations 
associated  with  handling  or  transporting 
waste  materials.  The  ACPs  may  identify  a 
hierachy  of  preferences  for  disposal 
alternatives,  with  recycling  (reprocessing) 
being  the  most  preferred,  and  other 
alternatives  preferred  based  on  priorities  for 
health  or  the  environment. 

5.3.4    Response  to  a  substantial  threat  to 
the  public  health  or  welfare,  (a)  The  OSC 
shall  determine  whether  a  discharge  results 
in  a  substantial  threat  to  public  health  or 
welfare  (including,  but  not  limited  to,  fish, 
shellfish,  wildlife,  other  natural  resources, 
the  public  and  private  beaches,  and 
shorelines  of  the  United  States).  Factors  to  be 
considered  by  the  OSC  in  making  this 
detennination  include,  but  are  not  limited  to, 
the  size  of  the  discharge,  the  character  of  the 
discharge,  and  the  nature  of  the  threat  to 
public  health  or  welfare.  Upon  obtaining 
such  information,  the  OSC  shall  conduct  an 
evaluation  of  the  threat  posed,  based  on  the 
OSC's  experience  in  assessing  other 
discharges  and  consultation  with  senior  lead 
agency  officials  and  readily  available 
authorities  on  issues  outside  the  OSCs 
technical  expertise. 

(b)  If  the  investigation  by  the  OSC  shows 
that  the  discharge  poses  or  may  present  a 
substantial  threat  to  public  heaiih  or  welfare, 
the  OSC  shall  direct  all  federal,  slate,  or 
private  actions  to  remove  the  discharge  or  to 
mitigate  or  prevent  the  threat  of  such  a 
discbarge,  as  appropriate.  In  directing  the 
response  in  sach  cases,  the  OSC  may  act 
without  regard  to  any  other  provision  of  law 
governing  contracting  procedxues  or 
employment  of  personnel  by  the  federal 
government  to: 


(1)  Remove  or  arrange  for  the  removal  of 
the  discharge; 

(2)  Mitigate  or  prevent  the  substantial 
threat  of  the  discharge;  and 

(3)  Remove  and,  if  necessary,  destroy  a 
vessel  discharging,  or  threatening  to 
discharge,  by  whatever  means  are  available. 

(c)  In  the  case  of  a  substantial  threat  to  the 
public  health  or  welfare,  the  OSC  shall: 

(1)  Assess  opportunities  for  the  use  of 
various  special  teams  and  other  assistance, 
including  the  use  of  the  services  of  the 
NSFCC.  as  appropriate; 

(2)  Request  immediate  activation  of  the 
RRT;  and 

(3)  Take  whatever  additional  response 
actions  are  deemed  appropriate,  including 
but  not  limited  to  implementation  of  the  ACP 
or  relevant  tank  vessel  or  facility  respoiise 
plan. 

(d)  When  requested  by  the  OSC.  the  lead 
agency  or  RRT  shall  dispatch  appropriate 
personnel  to  the  scene  of  the  discharge  to 
assist  the  OSC  This  assistance  may  include 
technical  support  in  the  agency's  areas  of 
expertise  and  disseminating  information  to 
the  public.  The  lead  agency  shall  ensure  that 
a  contracting  officer  is  available  on  scene,  at 
the  request  of  the  OSC 

5.3.5    Enhanced  activities  during  a  spill  of 
national  significance,  (a)  A  discharge  may  be 
classified  as  an  SONS  by  the  Administrator 
of  EPA  for  discharges  occurring  in  the  Inland 
zone  and  the  Commandant  of  the  USCG  for 
discharges  occurring  in  the  coastal  zone. 

(b)  For  an  SONS  in  the  inland  zone,  the 
EPA  Administrator  may  name  a  senior 
Agency  official  to  assist  the  OSC  in:  (1) 
Conununicating  with  affected  parties  and  the 
public;  and  (2)  coordinating  federal,  state, 
local,  and  International  resources  at  the 
national  level.  This  strategic  coordination 
will  involve,  as  appropriate,  the  NRT,  RKT(s), 
the  Governors)  of  affected  state(s).  and  the 
mayor(s)  or  other  chief  executive(s)  of  local 
govemment(s]. 

(c)  For  an  SONS  in  the  coastal  zone,  the 
USCG  Commandant  may  name  a  National 
Incident  Commander  (NIC]  who  will  assume 
the  role  of  the  OSC  in:  (1)  Conununicating 
with  affected  parties  and  the  public;  and  (2) 
coordinating  federal,  state,  local,  and 
international  resources  at  the  national  level. 
This  strategic  coordination  shall  involve,  as 
appropriate,  the  NRT,  RRT(8).  the 
Govemorf  s)  of  affected  state(s).  and  the 
mayorfs)  or  other  chief  executive{s)  of  local 
govemment(s). 

5.3.6    Response  to  worst  ca^e  discharges. 
(a)  If  the  investigation  by  the  OSC  shows  that 
a  discharge  is  a  worst  case  discharge  as 
defined  in  the  ACP.  or  there  is  a  substantial 
threat  of  such  a  discharge,  the  OSC  shall: 

(1)  Notify  the  NSFCC 

(2)  Require,  where  applicable. 

*  implementation  of  the  worst  case  portion  of 
an  approved  tank  vessel  or  facility  response 
plan: 

(3)  Implement  the  worst  case  portion  of  the 
ACP,  if  appropriate;  and 

(4)  Take  whatever  additional  response 
actions  are  deemed  appropriate. 

(b)  Under  the  direction  of  the  OSC  the 
NSFCC  shall  coordinate  use  of  private  and 
public  personnel  and  equipment,  including 
strike  teams,  to  remove  a  worst  case 


discharge  and  mitigate  or  prevent  a 
substantial  threat  of  such  a  discharge. 

5.3. 7    Multi-regional  responses,  (a)  If  a 
discharge  moves  from  the  area  covered  by 
one  ACP  or  RCP  into  another  area,  the 
authority  for  response  actions  should 
likewise  shift.  If  a  discharge  affects  areas 
covered  by  two  or  more  ACPs  or  RCPs,  the 
response  mechanisms  of  each  applicable  plan 
may  be  activated.  In  this  case,  response 
actions  of  all  regions  concerned  shall  be  fully 
coordinated  as  detailed  in  the  RCPs  and 
ACPs. 

(b)  There  shall  be  only  one  OSC  at  any  time 
during  the  course  of  a  response  operation. 
Should  a  discharge  affect  two  or  more  areas, 
EPA.  the  USCG.  DOD,  DOE,  or  other  lead 
agency,  as  appropriate,  shall  give  prime 
consideration  to  the  area  vulnerable  to  the 
greatest  threat,  in  determining  which  agency 
should  provide  the  OSC  The  RRT  shall 
designate  the  OSC  if  the  RRT  member 
agencies  who  have  response  authority  within 
the  affected  areas  are  unable  to  agree  on  the 
designation.  The  NRT  shall  designate  the 
OSC  if  members  of  one  RRT  or  two  adjacent 
RRTs  are  unable  to  agree  on  the  designation. 

5.3. B     Worker  health  and  safety,  (a) 
Response  actions  under  the  NCP  shall 
comply  with  the  provisions  for  response 
action  worker  safety  and  health  in  29  CFR 
1910.120.  The  national  response  system 
meets  the  requiremenU  of  29  CFR  1910.120 
concerning  use  of  an  incident  command 
system. 

(b)  In  a  response  action  taken  by  a 
responsible  party,  the  responsible  party  must 
assure  that  an  occupational  safety  and  health 
program  consistent  with  29  CFR  1910.120  is 
made  available  for  the  protection  of  workers 
at  the  response  site. 

(c)  In  a  response  taken  under  the  NCP  by 
a  lead  agency,  an  occupational  safety  and 
health  program  should  be  made  available  for 
the  protection  of  workers  at  the  response  site, 
consistent  with,  and  to  the  extent  required 
by,  29  CFR  1910.120.  Contracts  relating  to  a 
response  action  under  the  NCP  should 
contain  assurances  that  the  contractor  at  the 
response  site  will  comply  with  this  program 
and  with  any  applicable  provisions  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(OSH  Act)  and  state  laws  with  plans 
approved  under  section  18  of  the  OSH  Act. 

(d)  When  a  state,  or  political  subdivision 
of  a  sute.  without  an  OSHA-approved  state 
plan  is  the  lead  ageiKy  for  response,  the  state 
or  political  subdivision  must  comply  with 
standards  in  40  CFR  part  311.  promulgated 
by  the  EPA  pursuant  to  section  126(f)  of  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986  (SARA). 

(e)  Requirements,  standards,  ar>d 
regulations  of  the  OSH  Act  and  of  state  OSH 
laws  not  directly  referenced  in  paragraphs  (a) 
through  (d)  of  this  section,  must  be  complied 
with  where  applicable.  Federal  OSH  Act 
requirements  include,  among  other  things. 
Construction  Standards  (29  CFR  part  1926), 
General  Industry  Standards  (29  CFR  part 
1910),  and  the  general  duty  requirement  of 
section  5(aMl)  of  the  OSH  Act  (29  U.S.C 
654(a)(1)).  No  action  by  the  lead  agency  with 
respect  to  response  activities  under  the  NCP 
constitutes  an  exercise  of  statutory  authority 
within  the  meaning  of  section  4(b)(1)  of  the 
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OSH  Act.  All  governmental  agencies  and 
private  employers  are  directly  responsible  for 
the  health  and  safety  of  their  own  employees. 

5.4  Disposal 

Oil  recovered  in  cleanup  operations  shall 
be  disposed  of  in  accordance  with  the  RCP, 
ACP.  and  any  applicable  laws,  regulations,  or 
requirements.  RRT  and  ACP  guidelines  may 
identify  the  disposal  plans  to  be  followed 
during  an  oil  spill  response  and  may  address: 
the  sampling,  testing,  and  classifying  of 
recovered  oil  and  oiled  debris;  the 
segregation  and  stockpiling  of  recovered  oil 
and  oiled  debris;  prior  state  disp)osal 
approvals  and  permits;  and  the  routes; 
methods  (e.g.,  recycle/reuse,  on-site  burning, 
incineration,  landfiUing,  etc.);  and  sites  for 
the  disposal  of  collected  oil,  oiled  debris,  and 
animal  carcasses. 

5.5  Natural  Resource  Trustees 

5.5. 1    Darnage  assessment,  (a)  Upon 
notification  or  discovery  of  injury  to, 
destruction  of,  loss  of,  or  threat  to  natural 
resources,  trustees  may.  pursuant  to  section 
1006  of  the  OPA,  take  the  following  actions 
as  appropriate: 

(1)  Conduct  a  preliminary  survey  of  the 
area  affected  by  the  dischaige  to  determine  if 
trust  resources  under  their  jurisdiction  are,  or 
potentially  may  be,  affected; 

(2)  Cooperate  with  the  OSC  in  coordinating 
assessments,  investigations,  and  planning; 

(3)  Carry  out  damage  assessments;  or 

(4)  Devise  and  carry  out  a  plan  for 
restoration,  rehabilitation,  replacement,  or 
acquisition  of  equivalent  natural  resources. 
In  assessing  damages  to  natural  resources,  the 
federal,  state,  and  Indian  tribe  trustees  have 
the  option  of  following  the  procedures  for 
natural  resource  damage  assessments  located 
at  43  CFR  part  11. 

(b)  Upon  notification  or  discovery  of  injury 
to.  destruction  of,  loss  of,  or  loss  of  use  of. 
natural  resources,  or  the  potential  for  such, 
resulting  &t)m  a  discharge  of  oil  occurring 
after  August  18, 1990.  the  trustees,  pursuant 
to  section  1006  of  the  OPA,  are  to  take  the 
following  actions: 

(1)  In  accordance  with  OPA  section 
1006(c),  determine  the  need  for  assessment  of 
natural  resource  damages,  collect  data 
necessary  for  a  potential  damage  assessment, 
and,  where  appropriate,  assess  damages  to 
natural  resources  under  their  trusteeship;  and 

(2)  As  appropriate,  and  subject  to  the 
public  participation  requirements  of  OPA 
section  1006(c),  develop  and  implement  a 
plan  for  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the  equivalent, 
of  the  natural  resources  under  their 
trusteeship. 

(c)(1)  The  trustees,  consistent  with 
procedures  specified  in  the  Fish  and  Wildlife 
and  Sensitive  Environments  Annex  to  the 
Area  Contingency  Plan,  shall  provide  timely 
advice  on  recommended  actions  concerning 
trustee  resources  that  are  potentially  affected 
by  a  discharge  of  oil.  This  may  include 
providing  assistance  to  the  OSC  in 
identifying/recommending  pre-approved 
response  techniques  and  in  predesignating 
shoreline  types  and  areas  in  ACPs. 

(2)  The  trustees  shall  assure,  through  the 
lead  administrative  trustee,  that  the  OSC  is 


informed  of  their  activities  regarding  natural 
resource  damage  assessment  that  may  affect 
response  operations  in  order  to  assure 
coordination  and  minimize  any  interference 
with  such  operations.  The  trustees  shall 
assure,  through  the  lead  administrative 
trustee,  that  all  data  fit)m  the  natural  resource 
damage  assessment  activities  that  may 
support  more  effective  operational  decisions 
are  provided  in  a  timely  manner  to  the  OSC. 

(3)  The  OSC  deploys  federal  response 
resources,  including  but  not  limited  to 
aircraft,  vessels,  and  booms  to  contain  and 
remove  discharged  oil.  When  circumstances 
permit,  the  OSC  shall  share  the  use  of  federal 
response  resources  with  the  trustees, 
providing  trustee  activities  do  not  interfere 
with  response  actions.  The  lead 
adininistrative  trustee  facilitates  effective  and 
efficient  communication  between  the  OSC 
and  the  other  trustees  during  response 
operations  and  is  responsible  for  applying  to 
the  OSC  for  non-monetary  federal  response 
resources  on  behalf  of  all  trustees.  The  lead 
administrative  trustee  is  also  responsible  for 
applying  to  the  National  Pollution  Funds 
Center  for  funding  for  initiation  of  damage 
assessment  for  injuries  to  natural  resources. 

(d)  The  authority  of  federal  trustees 
includes,  but  is  not  limited  to  the  following 
actions: 

(1)  Requesting  that  the  Attorney  General 
seek  compensation  from  the  responsible 
parties  for  the  damages  assessed  and  for  the 
costs  of  an  assessment  and  of  restoration 
planning; 

(2)  Participating  in  negotiations  between 
the  United  States  and  potentially  responsible 
parties  (PRPs)  to  obtain  PRP-financed  or  PRP- 
conducted  assessments  and  restorations  for 
injured  resources  or  protection  for  threatened 
resources  and  to  agree  to  covenants  not  to 
sue,  where  appropriate;  and 

(3)  Initiating  damage  assessments,  as 
provided  in  OPA  section  6002. 

(e)  Actions  which  may  be  taken  by  any 
trustee  pursuant  to  section  311(f)(5)  of  the 
CWA  or  section  1006  of  the  OPA  include,  but 
are  not  limited  to,  any  of  the  following: 

(1)  Requesting  that  an  authorized  agency- 
issue  an  administrative  order  or  pursue 
injunctive  relief  against  the  parties 
responsible  for  the  discharge;  or 

(2)  Requesting  that  the  lead  agency  remove, 
or  arrange  for  the  removal  of  any  oil  fix)m  a 
contaminated  medium  pursuant  to  section 
311  of  the  CWA. 

5.5.2  Lead  administrative  trustee.  The 
lead  administrative  trustee  is  a  natural 
resource  trustee  who  is  designated  on  an 
incident-by-incident  basis  and  chosen  by  the 
other  trustees  whose  natural  resources  are 
affected  by  the  incident.  The  lead 
administrative  trustee  facilitates  effective  and 
efficient  communication  between  the  OSC 
and  the  other  tnistees  during  response 
op)eretions  and  is  responsible  for  applying  to 
the  OSC  for  non-monetary  federal  response 
resources  on  behalf  of  all'tnistees.  The  lead 
administrative  trustee  is  also  responsible  for 
applying  to  the  National  Pollution  Funds 
Center  for  funding  for  initiation  of  damage 
assessment  for  injuries  to  natural  resources. 

5.5.3  OSC  coordination,  (a)  The  OSC 
shall  ensure  that  the  natur^  resource  trustees 
are  promptly  notified  in  the  event  of  any 


discharge  of  oil,  to  the  maximum  extent 
practicable,  as  provided  in  the  Fish  and 
Wildlife  and  Sensitive  Environments  Plan 
annex  to  the  ACP  for  the  area  in  which  the 
discharge  occurs.  The  OSC  and  the  trustees 
shall  coordinate  assessments,  evaluations, 
investigations,  and  planning  with  respect  to 
appropriate  removal  actions.  The  OSC  shall 
consult  with  the  affected  trustees  on  the 
appropriate  removal  action  to  be  taken. 

fb)  The  trustees  will  provide  timelv  advice 
concerning  recommended  actions  with 
regard  to  trustee  resources  that  are 
potentially  affected.  This  may  include 
providing  assistance  to  the  OSC  in 
identifying/recommending  pre-approved 
response  techniques,  and  in  predesignating 
shoreline  typies  and  areas  in  ACPs. 

(c)  The  trustees  also  will  assure  that  the 
OSC  is  informed  of  their  activities  regarding 
natural  resource  damage  assessment  that  may 
affect  response  op)erations. 

5.5.4    Dissemination  of  information,  (a) 
Vyhen  an  incident  occurs,  it  is  imperative  to 
give  the  public  prompt,  accurate  infonnation 
on  the  nature  of  the  incident  and  the  actions 
underway  to  mitigate  the  damage.  OSCs  and 
community-  relations  p)ersonnel  should 
ensure  that  all  appropriate  public  and  private 
interests  are  kept  informed  and  that  their 
concerns  are  considered  throughout  a 
response.  They  should  coordinate  with 
available  public  affairs/community  relations 
resources  to  carry-  out  this  responsibility  by 
establishing,  as  appropriate,  a  Joint 
Information  Center  bringing  together 
resources  from  federal  and  state  agencies  and 
the  responsible  p>arty. 

(b)  An  on-scene  news  office  may  be 
established  to  coordinate  media  relations  and 
to  issue  official  federal  information  on  au 
incident.  Whenever  possible,  it  will  be 
headed  by  a  representative  of  the  lead 
agency.  The  OSC  determines  the  location  of 
the  on-scene  news  office,  but  every  effort 
should  be  made  to  locate  it  near  the  scene  of 
the  incident.  If  a  participating  agency- 
believes  public  interest  warrants  the  issuance 
of  statements  and  an  on-scene  news  office 
has  not  been  established,  the  affected  agency- 
should  recommend  its  establishment.  All 
federal  news  releases  or  statements  by 
participating  agencies  should  be  cleared 
through  the  OSC.  Information  dissemmation 
relating  to  natural  resource  damage 
assessment  activities  shall  be  coordinated 
through  the  lead  administrative  trustee.  The 
designated  lead  administrative  trustee  may    " 
assist  the  OSC  by  disseminating  infonnation 
on  issues  relating  to  damage  assessment 
activities.  Following  termination  of  the 
removal  activity,  information  dissemination 
on  damage  assessment  activities  shall  be 
through  the  lead  administrative  trustee. 
5.5  5    Responsibilities  of  trustees  (a) 
Where  there  are  multiple  trustees,  because  of 
coexisting  or  contiguous  natural  resources  or 
concurrent  jurisdictions,  they  should 
coordinate  and  cooperate  in  carry-ing  out 
these  responsibilities. 

(b)  Trustees  are  responsible  for  designating 
to  the  RRTs  and  the  Area  Committees,  for 
inclusion  in  the  RCP  and  the  ACP, 
appropriate  contacts  to  receive  notifications 
fit)m  the  OSCs  of  discharges. 

(c)(1)  Upon  notification  or  discovery  of 
injury  to,  destruction  of,  loss  of.  or  threat  to 
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natural  resources,  trustees  may,  pursuant  to 
section  311(0(5)  of  the  CWA.  take  the 
following  or  other  actions  as  appropriate: 

(A)  Conduct  a  preliminary  survey  of  the 
area  affected  by  the  discharge  or  release  to 
detennine  if  trust  resources  under  their 
jurisdiction  are,  or  potentially  may  be. 

(B)  Cooperate  with  the  OSC  iu  coordinating 
assessments.  iDvestigations,  and  planning; 

(C)  Carry  out  damage  assessments;  or 

(D)  Devise  and  carry  out  a  plan  for 
restoration,  rehabilitation,  replacement,  or 
acquisition  of  equivalent  natural  resources. 
In  assessing  damages  to  natural  resources,  the 
federal,  stale,  and  Indian  tribe  trustees  have 
the  option  of  following  the  procedures  for 
natural  resource  damage  assessments  located 
at  43  CFR  part  11. 

(2)  Upon  notification  or  discovery  of  injury 
to,  destruction  of.  loss  of,  or  loss  of  use  of, 
natural  resources,  or  the  potential  for  such, 
resulting  from  a  discharge  of  oil  occurring 
after  August  18, 1990,  the  trustees,  pursuant 
.  to  section  1006  of  the  OPA.  are  to  take  the 
following  actions: 

(A)  In  accordance  with  OPA  section 
1006(c),  determine  the  need  for  assessment  of 
natural  resource  damages,  collect  data 
necessary  for  a  potential  damage  assessment, 
and,  where  appropriate,  assess  damages  to 
natural  resources  under  their  trusteeship;  and 

(B)  As  appropriate,  and  subject  to  the 
public  participation  requirements  of  OPA 
section  1006(c),  develop  and  implement  a 
plan  for  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the  equivalent, 
of  the  natural  resources  under  their 
trusteeship; 

(3)(A)  The  trustees,  consistent  with 
procedures  specified  in  the  Fish  and  Wildlife 
and  Sensitive  Enviroimienfs  Annex  to  the 
Area  Contingency  Plan,  shall  provide  timely 
advice  on  recommended  actions  concerning 
trustee  resources  that  are  potentially  affected 
by  a  discharge  of  oil.  This  may  include 
providing  assistance  to  the  OSC  in 
identifying/recommending  pre-approved 
response  techniques  and  in  predesignaling 
shoreline  types  and  areas  in  ACPs. 

(B)  The  trustees  shall  assure,  through  the 
lead  administrative  trustee,  that  the  OSC  is 
informed  of  their  activities  regarding  natural 
resource  damage  assessment  that  may  affect 
response  operations  in  order  to  assure 
coordination  and  minimize  any  interference 
with  such  operations.  The  trustees  shall 
assure,  through  the  lead  administrative 
trustee,  that  all  data  from  the  natural  resource 
damage  assessment  activities  that  may 
support  more  effective  operational  decisions 
are  provided  in  a  timely  manner  to  the  OSC. 

(C)  When  circumstances  permit,  the  OSC 
shall  share  the  use  of  federal  response 
resources  (including  but  not  limited  to 
aucraft,  vessels,  and  booms  to  contain  and 
remove  discharged  oil)  with  the  trustees, 
providing  trustee  activities  do  not  interfere 
with  response  actions.  The  lead 
administrative  trustee  facilitates  effective  and 
efficient  conmiunication  between  the  OSC 
and  the  other  trustees  during  response 
operations  and  is  responsible  for  applying  to 
the  OSC  for  non-monetary  federal  response 
resources  on  behalf  of  all  trustees.  The  lead 
administrative  trustee  also  is  responsible  for 


applying  to  the  National  Pollution  Funds 
Center  for  funding  for  initiation  of  damage 
assessment  for  injuries  to  natural  resources. 

(d)  The  authority  of  federal  trustees 
includes,  but  is  not  limited  to  the  following 
actions: 

(1)  Requesting  that  the  Attorney  General 
seek  compensation  from  the  responsible 
parties  for  the  damages  assessed  and  for  the 
costs  of  an  assessment  and  of  restoration 
planning;  and 

(2)  Initiating  damage  assessments,  as 
provided  in  OPA  section  6002. 

(e)  Actions  which  may  be  taken  by  any 
trustee  pursuant  to  section  1006  of  the  OPA 
include,  but  are  not  limited  to,  any  of  the 
following: 

(1)  Requesting  that  an  authorized  agency 
issue  an  administrative  order  or  pursue 
injunctive  relief  against  the  parties 
responsible  for  the  discharge  or  release;  or 

(2)  Requesting  that  the  lead  agency  remove, 
or  arrange  for  the  removal  of,  or  provide  for 
remedial  action  vyith  respect  to,  any  oil  from 
a  contaminated  medium  pursuant  to  section 
311  of  CWA. 

5. 6    Oit  spill  liability  trust  fund. 

5.6. 1     Funding,  (a)  The  OSLTF  is  available 
under  certain  circumstances  to  fund  removal 
of  oil  performed  under  section  311  of  the 
CWA.  Those  circumstances  and  the 
procedures  for  accessing  the  OSLTF  are 
described  in  33  CFR  Subchapter  M.  The 
responsible  party  is  liable  for  costs  of  federal 
removal  and  damages  in  accordance  with 
section  311(0  of  the  CWA.  section  1002  of 
the  OPA,  and  other  federal  laws. 

(b)  Response  actions  other  than  renooval, 
such  as  scientific  investigations  not  in 
support  of  removal  actions  or  law 
enforcement,  shall  be  provided  by  the  agency 
with  legal  responsibility  for  those  specific 
actions. 

(c)  The  funding  of  a  response  to  a  discharge 
from  a  federally  owned,  operated,  or 
supervised  facility  or  vessel  is  the 
responsibility  of  (he  owning,  operating,  or 
supervising  agency  if  it  is  a  responsible  party. 

(d)  The  following  agencies  have  funds 
available  for  certain  discharge  removal 
actions: 

(1)  DOD  has  two  specific  sources  of  funds 
thatTDay  be  applicable  to  an  oil  discharge 
under  appropriate  circumstances.  This  does 
not  consider  military  resources  that  might  be 
made  available  under  specific  conditions. 

(i)  Funds  required  for  removal  of  a  sunken 
vessel  or  similar  obstruction  of  navigation  are 
available  to  the  Corps  of  Engineers  through 
Civil  Works  Appropriations,  Operations  and 
Maintenance,  General 

(ii)  The  U.S.  Navy  (USN)  may  conduct 
salvage  operations  contingent  on  defense 
operational  commitments,  when  funded  by  " 
the  requesting  agency.  Such  fundin^may  be 
requested  on  a  direct  cite  basis. 

(2)  Pursuant  to  Title  I  of  the  OPA.  the  state 
or  states  affected  by  a  discharge  of  oil  may 
act  where  necessary  to  remove  such 
discharge.  Pursuant  to  33  CFR  subchapter  M, 
states  may  be  reimbursed  from  the  OSLTF  for 
the  reasonable  costs  incurred  in  such  a 
removal. 

5.6.2    Claims,  (a)  Claims  are  authorized  to 
be  presented  to  the  OSLTF  under  section 


1013  of  the  OPA  of  1990,  for  certain 
uncompensated  removal  costs  or 
uncompensated  damages  resulting  from  the 
discharge,  or  substantial  threat  of  discharge, 
of  oil  from  a  vessel  or  facility  into  or  upon 
the  navigable  waters,  adjoining  shorelines,  or 
exclusive  economic  zone  of  the  United 
States. 

(b)  Anyone  desiring  to  file  a  claim  against 
the  OSLTF  may  obtain  general  information 
on  the  procedure  for  filing  a  claim  itom  the 
Director,  National  Pollution  Funds  Center, 
Suite  1000,  4200  Wilson  Boulevard, 
Arlington,  Virginia.  22203-1804,  (703)  235- 
4756. 

5. 7    Documentation  and  Cost  Recovery. 

(a)  All  OSLTF  users  need  to  collect  and 
maintain  documentation  to  support  all 
actions  taken  under  the  CWA.  In  general, 
documentation  shall  be  sufficient  to  support 
full  cost  recovery  for  resources  utilized  and 
shall  identify  the  source  and  circumstances 
of  the  incident,  the  responsible  party  or 
parties,  and  impacts  and  potential  impacts  to 
public  health  and  welfare  and  the 
environment.  Documentation  procedures  are 
contained  in  33  CFR  subchapter  M. 

(b)  When  appropriate,  documentation  shall 
also  be  collected  for  scientific  understanding 
of  the  environment  and  for  research  and 
development  of  improved  response  methods 
and  technology.  Funding  for  these  actions  is 
restricted  by  section  6002  of  the  OPA. 

(c)  As  requested  by  the  NRT  or  RRT,  the 
OSC  shall  submit  to  the  NRT  or  RRT  a 
complete  report  on  the  removal  operation 
and  the  actions  taken.  The  OSC  report  shall 
record  the  situation  as  it  developed,  the 
actions  taken,  the  resources  committed,  and 
the  problems  encountered.  The  RRT  shall 
review  the  OSC  report  with  its  comments  or 
recommendations  within  30  days  after  the 
RRT  has  received  the  OSC  report. 

(d)  OSCs  shall  ensure  the  necessary 
collection  and  safeguarding  of  information, 
samples,  and  reports.  Samples  and 
information  shall  be  gathered  expeditiously 
during  the  response  to  ensure  an  accurate 
record  of  the  impacts  incurred. 
Documentation  materials  shall  be  made 
available  to  the  trustees  of  affected  natural 
resources.  The  OSC  shall  make  available  to 
the  trustees  of  affected  natural  resources 
information  and  documentation  in  the  OSCs 
possession  that  can  assist  the  trustees  in  the 
determination  of  actual  or  potential  natural 
resource  injuries. 

(e)  Information  and  reports  obtained  by  the 
EPA  or  USCG  OSC  shall  be  transmitted  to  the 
appropriate  offices  responsible  for  follow-up 
actions. 


5.fl    National  response  priorities 

(a)  Safety  of  human  life  must  be  given  the 
top  priority  during  every  response  action. 
This  includes  any  search  and  rescue  efforts 
in  the  general  proximity  of  the  discharge  and 
the  insurance  of  safety  of  response  personnel. 

(b)  Stabilizing  the  situation  to  preclude  the 
event  firom  worsening  is  the  next  priority.  All 
efforts  must  be  focused  on  saving  a  vessel 
that  has  been  involved  in  a  grounding, 
collision,  fire,  or  explosion,  so  that  it  does 
not  compound  the  problem.  Comparable 
measures  should  be  taken  to  stabilize  a 


situation  invotving  a  fijcifity.  pipeline,  or 
other  source  of  pothitjon.  Stabilizing  the 
situation  tnclucfes  secimng  the  source  of  the 
spill  and/or  removing  the  remaining  oil  from 
the  container  fressef,  tank,  or  pipeline)  (o 
prevent  additional  oil  spillage,  to  reduce  the 
need  for  fbllow-ap  response  action,  and  to 
minimize  adverse  impact  to  the  enviromnent. 

(c)  The  response  most  use  ell  necessary 
containment  and  removal  tactics  in  a 
coordinated  manner  to  ensure  a  timely, 
effective  response  that  minimizes  adverse 
impact  to  the  environment. 

(d)  All  parts  of  thi»  national  responise 
strategy  sbouM  be  addressed  concurrently, 
but  safety  and  stabilization  are  the  highest 
priorities.  The  OSC  should  not  delay 
containment  and  removal  decisions 
unnecessarily  and  should  take  actions  to 
minimize  adverse  impact  to  the  environment 
that  begin  as  soon  as  a  discharge  occurs,  as 
well  as  actions  to  minimize  further  adverse 
environmental  impact  from  additional 
discharges. 

(e)  The  priorities  set  forth  in  this  section 
are  broad  in  nature,  and  should  not  be 
interpreted  to  preclude  the  consideration  of 
other  priorities  that  may  arise  on  a  site- 
specific  basis. 

6. 0    Hesponse  coordina  tioa 

6.1    Nongovemmentol  participation,  {a] 
Industry  groups,  academic  organizations,  and 
others  are  encouraged  to  commit  resources 
for  response  operations.  Specific 
commitments  should  be  listed  in  the  RCP 
and  ACP.  Those  entities  required  to  develop 
tank  vessel  and  facility  response  plans  under 
CWA  section  311(r)  must  be  able  to  respond 
to  a  worst  case  discharge  to  the  maximum 
extent  practicable,  and  should  commit 
sufficient  resources  to  implement  other 
aspects  of  those  plans. 

(b)  The  technical  and  scientific  information 
generated  by  the  local  community,  along 
with  information  from  federal,  state,  and 
local  governments,  should  be  used  to  assist 
the  OSC  in  devising  response  strategies 
where  effective  standard  techniques  are 
unavailable.  Such  information  and  strategies 
will  be  incorporated  into  the  ACP.  as 
appropriate.  The  SSC  may  act  as  liaison 
between  the  OSC  and  such  interested 
organizations. 

(c)  ACPs  shall  establish  procedures  to 
allow  for  well  orgenized,  worthwhile,  and 
safe  use  of  volunteers,  including  compliance 
with  requirements  regarding  worker  health 
and  safety.  ACPs  should  provide  for  the 
direction  of  volanteers  by  the  OSC  or  by 
other  federal,  state,  or  local  officials 
knowledgeable  in  contingency  operations 
and  capable  of  providing  leadership.  ACPs 
also  slwuki  identify  specific  areas  in  which 
volunteers  can  be  used,  such  as  beach 
surveillance,  logistical  support,  and  bird  and 
wildlife  treatment.  Unless  specifically 
requested  by  the  OSC,  volunteers  generally 
should  not  be  used  for  physical  removal  or 
remedial  activities.  If,  in  the  judgment  of  the 
OSC,  dangerous  conditions  exist,  volunteers 
shall  be  restricted  from  on-scene  operations. 

(d)  Nongovernmental  participation  must  be. 
in  compliance  with  the  requirements  of 
subpart  H  of  the  NCP  if  any  reco\'ery  of  costs 
will  be  sought. 


6.2    Natutxrf  Ksouree  trustees. 

6^.1  Federal  ogeac^  (aj  The  President  is 
required  to  designate  in  the  NCP  those 
federal  oCficials  who  are  to  act  on  behalf  of 
the  public  as  tiustees  lor  natiiral  resources. 
These  designated  federal  officials  shall  act 
pursuant  to  section  1006  of  the  OPA. 
"Natural  resources"  means  land,  fish, 
wildlife,  biota,  air,  water,  ground  water, 
drinking  wafer  supplies,  and  other  such 
resources  belouging  to,  managed  by.  held  in 
trust  by,  appertaining  to.  or  otherwise 
controlled  (hereinafter  referred  to  as 
"managed  or  controlled")  by  the  United 
Slates,  including,  the  resources  of  the 
exclusive  economic  zone. 

(b)  The  following  individuals  shall  be  the 
designated  trustee(s)  for  general  categories  of 
natural  resources,  including  their  supporting 
ecosystems.  They  are  authorized  to  act 
pursuant  to  section  1006  of  the  OPA  when 
there  is  injury  to,  destruction  of.  loss  of.  or 
threat  to  natural  resources,  including  their 
supporting  ecosystems  as  a  result  of  a 
discharge  of  oil.  Notwithstanding  the  other 
designations  in  this  section,  the  Secretaries  of 
Commerce  and  the  Interior  shall  act  as 
trustees  of  those  resources  subject  to  their 
respective  management  or  control. 

(1)  The  Secretary  of  Commerce  shall  act  as 
trustee  for  natural  resources  managed  or 
controlled  by  DOC  and  for  natural  resources 
managed  or  controlled  by  other  federal 
agencies  sind  that  an;  found  in,  under,  or 
using  waters  navigable  by  deep  draft  vessels. 
tidal  !y  influenced  waters  or  waters  of  the 
contiguous  zone,  the  exclusive  economic 
zone,  and  the  outer  continental  shelf. 
However,  before  the  Secretary  takes  an  action 
with  respect  to  an  affected  resource  under  the 
management  or  control  of  another  federal 
agency,  he  shall,  wrhenever  practicable,  seek 
to  obtain  concurrence  of  that  other  federal 
age*ncy.  Examples  of  the  Secretary's 
trusteeship  include  the  following  natural 
resources  and  their  supporting  ecosystems: 
marine  fishery  resources:  anadromous  fish; 
endangered  species  and  marine  mammals: 
and  the  resources  of  National  Marine 
Sanctuaries  snd  National  Estuarine  Research 
Reserves. 

(2)  The  Secretary  of  tlie  Interior  shall  act 
as  trustee  for  natural  resources  managed  or 
controlled  by  DOf.  Examples  of  the 
Secretary's  trusteeship  include  the  following 
natural  resources  and  their  supporting 
ecosystems:  migratory  birds:  anadromous 
fish;  endangered  species  and  marine 
manunals:  federally  owned  minerals:  and 
certain  federally  managed  water  resources. 
The  Secretary  of  the  fnterior  shall  also  be 
trustee  for  those  natural  resources  for  which 
an  Indian  fribe  would  otherwise  act  as  trustee 
in  those  cases  where  the  United  States  acts 
on  behalf  of  the  Indian  tribe. 

(3)  Secretary  for  the  land  managing  agency. 
For  natural  resources  located  on.  over,  or 
under  land  administered  by  the  United 
States,  the  trustee  .shall  be  the  head  of  the 
department  in  which  the  land  managing 
agency  is  found.  The  trustees  for  the 
principal  federal  land  managing  agencies  are 
the  Secretaries  of  DOI,  USDA.  DOD.  and 
DOE. 

(4)  Head  of  Authorized  Agencies.  For 
natural  resources  focated  within  the  United 


States  but  not  otherwise  described  in  this 
section,  the  trustee  is  the  head  of  the  federal 
agency  or  agencies  authorized  to  manage  or 
control  those  resources. 

6.2.2    State,  (a)  State  trustees  shell  act  on 
behalf  of  the  puWie  as  trustees  for  natural 
resources,  including  their  supporting 
ecosystems,  within  the  boundary  of  a  state  or 
belonging  to,  managed  by,  controlled  by,  or 
appertaining  to  such  state.  For  the  purposes 
of  section  6.1,  tfje  definition  of  the  term 
"state"  does  not  include  Indian  tribes. 

fb)  The  Goremor  of  a  state  is  encouraged 
to  designate  a  lead  state  trustee  to  coordinate 
all  state  trustee  responsibilities  with  other 
trustee  agencies  and  with  response  activities 
of  the  RRT  and  OSC  The  state's  feed  trustee 
would  designate  a  representative  to  serve  as 
a  contact  with  the  OSC  This  individual 
should  have  ready  access  to  appropriate  state 
officials  with  environmental  protection, 
emergency  response,  and  natural  resource 
responsibilities.  The  EPA  Administrator  or 
USCG  Commandant  or  their  designees  mar 
appoint  the  lead  state  trustee  as  a  member'of 
the  Area  Committee.  Response  strategies 
should  be  coordinated  between  the  state  and 
other  trustees  and  the  OSC  for  specific 
natural  resource  locations  in  an  inland  or 
coastal  zone,  and  should  be  included  in  the 
Fish  and  Wildlife  and  Sensitive 
Environments  Plan  annex  of  the  ACP 

6.2  3    Indian  tribes.  The  tribal  chairmen 
(or  heads  of  the  governing  bodies)  of  Indian 
tribes,  as  defined  in  section  1.5.  or  a  person 
designated  by  the  tribal  officials,  shall  act  on 
behalf  of  the  Indian  tribes  as  trustees  for  the 
namral  resources,  including  their  supporting 
ecosysiems,  belonging  to,  managed  by, 
controlled  by.  or  appertaining  to  such  Indian 
tribe,  or  held  in  trust  for  the  benefit  of  such 
Indian  tribe,  or  belonging  to  a  member  of 
such  Indian  tribe,  if  such  resources  are 
subject  to  e  trust  restriction  on  alienation. 
When  the  tribal  chairman  or  head  of  the 
tribal  governing  body  designates  another 
person  as  trustee,  the  tribal  chairman  or  head 
of  the  tribol  govern i.^g  body  shall  notify  the 
President  of  such  designation. 

6  2.4  Foreign  trustees.  Pursuant  Ti  section 
1006  of  the  CWA.  foreign  trustees  s {nil  act  on 
behalf  of  the  heed  of  a  foreign  government  as 
trustees  for  natural  resources  belonging  to, 
managed  by,  controlled  by.  or  appertaining  Jo 
such  foreign  government. 

6.3    Ftniera}  agencies. 

(a)  Federal  agencies  listed  in  this  appendix 
have  duties  established  by  statute,  executive 
order,  or  Presidential  directive  which  may 
apply  to  federal  response  actions  following, 
or  in  prevention  of.  the  discharge  of  oil. 
Some  of  these  agencies  also  have  duties 
relating  to  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  equivalent 
natural  resources  injured  or  lost  as  a  result 
of  such  discharge.  The  NRT.  RRT.  and  Area 
Committee  organizational  structure,  and  the 
NCP.  RCPs.  and  ACPs  provide  for  agencies  to 
coordinate  with  each  other  in  earn  ing  out 
these  duties. 

(b)  Federal  agencies  may  be  called  upon  b>' 
an  OSC  during  response  planning  and 
implementation  to  provide  assistance  in  their 
respective  areas  of  expertise,  consistent  with 
the  agencies'  capabilities  and  authorities. 
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(c)  In  addition  to  their  general 
responsibilities,  federal  agencies  should: 

(1)  Make  necessary  information  available  to 
the  Secretary  of  the  NRT,  RRTs,  Area 
Committees,  and  OSCs; 

(2)  Provide  representatives  to  the  NRT  and 
RRTs  and  otherwise  assist  RRTs  and  OSCs, 
as  necessary,  in  formulating  RCPs  and  ACPs; 
and 

(3)  Inform  the  NRT,  RRTs.  and  Area 
Committees  consistent  with  national  security 
considerations,  of  changes  in  the  availability 
of  resources  that  would  affect  the  operations 
implemented  under  the  NCP. 

(d)  All  federal  agencies  must  report 
discharges  of  oil.  as  required  in  40  CFR  part 
110,  from  vessels  or  facilities  under  their 
jurisdiction  or  control  to  the  NRC. 

6. 4    Other  Federal  agencies. 

6.4.1    Department  of  Commerce,  (a)  The 
DOC,  through  NOAA,  provides  scientific 
support  for  response  and  contingency 
planning  in  coastal  and  marine  areas, 
including  assessments  of  the  hazards  that 
may  be  involved,  predictions  of  movement 
and  dispersion  of  oil  through  trajectory 
modeling,  and  information  on  the  sensitivity 
of  coastal  environments  to  oil  and  associated 
cleanup  and  mitigation  methods;  provides 
expertise  on  living  marine  resources  and 
their  habitats,  including  endangered  species, 
marine  mammals  and  National  Marine 
Sanctuary  ecosystems;  and  provides 
information  on  actual  and  predicted 
meteorological,  hydrological,  ice,  and 
oceanographic  conditions  for  marine,  coastal, 
and  inland  waters,  and  tide  and  circulation 
data  for  coastal  and  territorial  waters  and  for 
the  Great  Lakes.  In  addition  to  this  expertise, 
NOAA  provides  SSCs  in  the  coastal  zone,  as 
described  under  section  3.3.3  of  this 
appendix.  Special  teams. 

6.4.2  Department  of  Justice.  The  DOJ  can 
provide  expert  advice  on  complicated  legal 
questions  arising  from  discharges,  and 
federal  agency  responses.  In  addition,  the 
DOJ  represents  the  federal  government, 
including  its  agencies,  in  litigation  relating  to 
such  discharges.  Other  legal  issues  or 
questions  shall  be  directed  to  the  federal 
agency  counsel  for  the  agency  providing  the 
OSC  for  the  response. 

6.4.3  Department  of  Defense.  The  DOD 
has  responsibility  to  take  all  action  necessary 
with  respect  to  discharges  where  either  the 
discharge  is  on,  or  the  sole  source  of  a 
discharge  is  from,  any  facility  or  vessel  under 
the  jurisdiction,  custody,  or  control  of  DOD. 
In  addition  to  those  capabilities  provided  by 
SUPSALV,  DOD  may  also,  consistent  with  its 
operational  requirements  and  upon  request  of 
the  OSC,  provide  locally  deployed  USN  oil 
spill  response  equipment  and  provide 
assistance  to  other  federal  agencies  upon 
request.  The  following  two  branches  of  DOD 
have  particularly  relevant  expertise: 

(a)  The  United  States  Army  Corps  of 
Engineers  has  sf)ecialized  equipment  and 
personnel  for  maintaining  navigation 
channels,  for  removing  navigation 
obstructions,  for  accomplishing  structural 
repairs,  and  for  performing  maintenance  to 
hydropower  electric  generating  equipment. 
The  Corps  can  also  provide  design  services, 
perform  construction,  and  provide  contract 


writing  and  contract  administrative  services 
for  other  federal  agencies.   . 

(b)  The  U.S.  Navy  Supervisor  of  Salvage 
(SUPSLAV)  is  the  branch  of  the  service 
within  DOD  most  knowledgeable  and 
experienced  in  ship  salvage,  shipboard 
damage  control,  and  diving.  The  USN  has  an 
extensive  array  of  specialized  equipment  and 
personnel  available  for  use  in  these  areas  as 
well  as  specialized  containment,  collection, 
and  removal  equipment  specifically  designed 
for  salvage-related  and  open-sea  pollution 
incidents. 

6.4.4    Department  of  Health  andHuman 
Services,  (a)  The  HHS  assists  with  the 
assessment,  preservation,  and  protection  of 
human  health  and  helps  ensure  the 
availability  of  essential  human  services.  HHS 
provides  technical  and  nontechnical 
assistance  in  the  form  of  advice,  guidance, 
and  resources  to  other  federal  agencies  as 
well  as  state  and  local  governments. 

(b)  The  principal  HHS  response  comes 
from  the  U.S.  Public  Health  Service  and  is 
coordinated  from  the  Office  of  the  Assistant 
Secretary  for  Health,  and  various  Public 
Health  Service  regional  offices.  Within  the 
Public  Health  Service,  the  primary  response 
to  a  hazardous  materials  emergency  comes 
from  the  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  and  the  Centers  for 
Disease  Control  (CDC).  Both  ATSDR  and  CDC 
have  a  24-hour  emergency  response 
capability  wherein  scientific  and  technical 
personnel  are  available  to  provide  technical 
assistance  to  the  lead  federal  agency  and  state 
and  local  response  agencies  on  human  health 
threat  assessment  and  analysis,  and  exposure 
prevention  and  mitigation.  Such  assistance  is 
used  for  situations  requiring  evacuation  of 
affected  areas,  human  exposure  to  hazardous 
materials,  and  technical  advice  on  mitigation 
and  prevention.  CDC  takes  the  lead  during 
petroleum  releases  regulated  under  the  CWA 
and  OPA  while  ATSDR  takes  the  lead  during 
chemical  releases  under  CERCLA.  Both 
agencies  are  mutually  supportive. 

(c)  Other  Public  Health  Service  agencies 
involved  in  support  during  hazardous 
materials  incidents  either  directly  or  through 
ATSDR/CDC  include  the  Food  and  Drug 
Administration,  the  Health  Resources  and 
Services  Administration,  the  Indian  Health 
Service,  and  the  National  Institutes  of  Health. 

(d)  Statutory  authority  for  HHS/National 
Institutes  for  Environmental  Health  Sciences 
(NIEHS)  involvement  in  hazardous  materials 
accident  prevention  is  non-regulatory  in . 
nature  and  focused  on  two  primary  areas  for 
preventing  community  and  worker  exposure 
to  hazardous  materials  releases:  (1)  worker 
safety  training  and  (2)  basic  research 
activities.  Under  section  126  of  the  SARA, 
NIEHS  is  given  statutory  authority  for 
supporting  development  of  curricula  and 
model  training  programs  for  waste  workers 
and  chemical  emergency  responders.  Under 
section  118(b)  of  the  Hazardous  Materials 
Transportation  and  Uniform  Safety  Act, 
NIEHS  also  administers  the  Hazmat 
Employee  Training  Program  to  prepare 
curricula  and  training  for  hazardous 
materials  transportation  workers.  In  the  basic 
research  arena,  NIEHS  is  authorized  under 
section  31 1  of  SARA  to  conduct  a  hazardous 
substance  basic  research  and  training 


program  to  evaluate  toxic  effects  and  assess 
human  health  risks  from  accidental  releases 
of  hazardous  materials.  Under  Title  IX. 
section  901(h)  of  the  Clean  Air  Act 
Amendments,  NIEHS  also  Is  authorized  to 
conduct  basic  research  on  air  pollutants,  as 
well  as  train  physicians  in  environmental 
health.  Federal  research  and  training  in 
hazardous  materials  release  prevention 
represents  an  important  non-regulatory 
activity  and  supplements  ongoing  private 
sector  programs. 

6.4.5    Department  of  the  Interior.  The  DOl 
may  be  contacted  through  Regional 
Environmental  Officers,  who  are  the 
designated  members  of  RRTs.  Department 
land  managers  have  jurisdiction  over  the 
national  park  system,  national  wildlife 
refuges  and  fish  hatcheries,  the  public  lands, 
and  certain  water  projects  in  western  states. 
In  addition,  bureaus  and  offices  have  relevant 
expertise  as  follows: 

(a)  United  States  Fish  and  Wildlife  Service 
and  other  Bureaus:  Anadromous  and  certain 
other  fishes  and  wildlife,  including 
endangered  and  threatened  species, 
migratory  birds,  and  certain  marine 
mammals;  waters  and  wetlands;  and  effects 
on  natural  resources. 

(b)  The  National  Biological  Survey 
performs  research  in  support  of  biological 
resource  management;  inventories,  monitors, 
and  reports  on  the  status  and  trends  in  the 
Nation's  biotic  resources;  and  transfers  the 
information  gained  in  research  and 
monitoring  to  resource  managers  and  others 
concerned  with  the  care,  use,  and 
conservation  of  the  Nation  s  natural 
resources.  The  National  Biological  Survey 
has  laboratory/research  facilities. 

(c)  Geological  Survey:  Geology,  hydrology 
(ground  water  and  surface  water),  and  natural 
hazards. 

(d)  Bureau  of  Land  Management:  Minerals, 
soils,  vegetation,  wildlife,  habitat, 
archaeology,  and  wilderness. 

(e)  Minerals  Management  Service: 
Oversight  of  offshorp  oil  and  gas  exploration 
and  production  facilities  and  associated 
pipeline  fecilities  under  the  Outer 
Continental  Shelf  Lands  Act  and  the  CWA; 
oil  spill  response  technology  research;  and 
establishing  oil  discharge  contingency 
planning  requirements  for  offshore  facilities. 

(0  Bureau  of  Mines:  Analysis  and 
identification  of  inorganic  hazardous 
substances  and  technical  expertise  in  metals 
and  metallurgy  relevant  to  site  cleanup. 

(g)  Office  of  Surface  Mining:  Coal  mine 
wastes  and  land  reclamation. 

(h)  National  Park  Service:  General 
biological,  natural,  and  cultural  resource 
managers  to  evaluate,  measure,  monitor,  and 
contain  threats  to  park  system  lands  and 
resources;  archaeological  and  historical 
expertise  in  protection,  preservation, 
evaluation,  impact  mitigation,  and 
restoration  of  cultural  resources;  emergency 
personnel. 

(i)  Bureau  of  Reclamation:  Operation  and 
maintenance  of  water  projects  in  the  West; 
engineering  and  hydrology;  and  reservoirs. 

(j)  Bureau  of  Indian  Affairs:  Coordination 
of  activities  affecting  Indian  lands;  assistance 
in  identifying  Indian  tribal  government 
officials. 


(k)  Office  of  Territorial  Affairs;  Assistance 
in  implementing  the  NCP  in  American 
Somoa,  Guam,  the  Pacificlsland 
Governments,  the  Northern  Mariana  Islands, 
and  the  Virgin  Islands. 

6.4.6  Department  of  Justice.  The  DOJ  can 
provide  expert  advice  on  complicated  legal 
questions  arising  from  discharges,  and 
federal  agency  responses.  In.addition.  the 
DOJ  represents  the  federal  government, 
including  its  agencies,  in  litigation  relating  to 
such  discharges.  Other  legal  issues  or 
questions  shall  be  directed  to  the  federal 
agency  counsel  for  the  agency  providing  the 
OSC  for  the  resfwnse. 

6.4.7  Department  of  Labor.  The  EXDL. 
through  OSHA  and  the  states  operating  plans 
approved  under  section  18  of  the  OSH  Act. 
has  authority  to  conduct  safety  and  health 
inspections  of  hazardous  waste  sites  to  assure 
that  employees  are  being  protected  and  to 
determine  if  the  site  is  in  compliance  with: 

(a)  Safety  and  health  standards  and 
regulations  promulgated  by  OSHA  (or  the 
states)  in  accordance  with  section  126  of 
SARA  and  all  other  applicable  standards;  and 

(b)  Regulations  promulgated  under  the 
OSH  Act  and  its  general  duty  clause.  OSHA 
inspections  may  be  self-generated,  consistent 
with  its  program  opterations  and  objectives, 
or  may  be  conducted  In  response  to  requests 
from  EPA  or  another  lead  agency,  or  in 
response  to  accidents  or  employee 
complaints.  On  request.  OSHA  shall  provide 
advice  and  consultation  to  EPA-and  other 
NRT/RRT  agencies  as  well  as  to  the  OSC 
regarding  hazards  to  persons  engaged  in 
response  activities.  OSHA  may  also  take  any 
other  action  necessary  to  assure  that 
employees  are  properly  protected  at  such 
response  activities.  Any  questions  about 
occupational  safety  and  health  at  these  sites 
may  be  referred  to  the  OSHA  Regional  Office. 

6.4.8  Federal  Emergency  Management 
Agency.  FEMA  provides  guidance,  policy 
and  program  ad\'ic6.  and  technical  assistance 
in  hazardous  materials,  chemical,  and 
radiological  emergency  preparedness 
activities  (including  planning,  training,  and 
exercising).  FEMA's  primary  point  of  contact 
for  administering  financial  and  technical 
assistance  to  state  and  local  governments  ta 
support  their  efforts  to  de\-elop  and  maintain 
an  effective  emergency  management  and 


response  capability  is  the  Preparedness. 
Training,  and  Exercises  Directorate. 

6.4.9    Department  of  Energy.  The  DOE 
generally  provides  designated  OSCs  that  are 
responsible  for  taking  all  response  actions 
with  respect  to  releases  where  either  the 
release  is  on.  or  the  sole  source  of  the  release 
is  from,  any  facility  or  vessel  under  its 
jurisdiction,  custody,  or  control,  including 
vessels  bareboat-chartered  and  operated.  In 
addition,  under  the  FRERP,  EXDE  provides 
advice  and  assistance  to  other  OSCs/RPMs 
for  emergency  actions  essentia!  for  the 
control  of  immediate  radiological  hazards. 
Incidents  that  qualify  for  DOE  radiological 
advice  and  assistance  are  those  believed  to 
involve  source,  by-product,  or  special 
nuclear  material  or  other  ionizing  radiation 
sources,  including  radium,  and  other 
naturally  occurring  radionuclides,  as  well  as 
particle  accelerators.  Assistance  is  available 
through  direct  contact  with  the  appropriate 
DOE  Radiological  Assistance  Program 
Regional  Office. 

6.4. 7 0    Department  of  State.  The  DOS  will 
lead  in  the  development  of  international  joint 
contingency  plans.  It  will  also  help  to 
coordinate  an  international  response  when 
discharges  or  releases  cross  international 
boundaries  or  involve  foreign  flag  vessels. 
Additionally.  DOS  will  coordinate  requests 
for  assistance  from  foreign  governments  and 
U.S.  proposals  for  conducting  research  at 
incidents  that  occur  in  waters  of  other 
countries. 

6.4. 1 1  General  Sen  ices  Administration 
The  GSA  provides  logistic  and 
telecommunications  supptort  to  federal 
agencies.  During  an  emergency  situation. 
GSA  quickly  responds  to  aid  state  and  local 
governments  as  directed  by  other  Federal 
Agencies.  The  type  of  support  provided 
might  include  leasing  and  furnishing  office 
space,  setting  up  telecommunications  and 
transportation  services,  and  advisory 
assistance. 

6.4.12  Department  of  Transportation. 
DOT  provides  response  expertise  pertaining 
to  transportation  of  oil  by  a4l  modes  of 
transportation.  DOT.  through  RSPA. 
establishes  oil  discharge  contingency 
planning  requirements  for  pipelines, 
transport  by  rail  and  containers  or  bulk 
transport  of  oiL 


6.5    States  and  local  participation  in 
response. 

(a)  Each  state  Governor  is  requested  to 
designate  one  state  office/representative  to 
represent  the  state  on  the  appropriate  RRT. 
The  state's  office/representative  may 
participate  fully  in  alt  activities  of  the 
appropriate  RRT.  Each  state  Governor  is  also 
requested  to  designate  a  lead  state  agency 
that  shall  direct  state-lead  resfxjnse 
operations.  This  agency  is  responsible  for 
designating  the  OSC  for  state-lead  response 
actions,  and  coordinating/communicating 
with  any  other  state  agencies,  as  appropriate 
Local  governments  are  invited  to  participate 
in  activities  on  the  appropriate  RRT  as  may 
be  provided  by  state  law  or  arranged  by  the 
states  representative.  Indian  tribes  wishing 
to  participate  should  assign  one  person  or 
office  to  represent  the  tribal  government  on 
the  appropriate  RRT. 

(b)  Appropriate  state  and  local  officials 
(including  Indian  tribes)  shall  participate  as 
part  of  the  response  structure  as  provided  in 
the  ACP. 

(c)  In  addition  to  meeting  the  requirements 
for  local  emergency  plans  under  S.\RA 
section  303.  state  and  local  government 
agencies  are  encouraged  to  include 
contingency  planning  for  responses, 
consistent  with  the  NCP.  RCP.  and  ACP  in  all 
emergency  and  disaster  planning. 

(d)  For  facilities  not  addressed  under  the 
CW.^  for  oil  discharges,  states  are  encouraged 
to  undertake  response  actions  themselves  or 
to  use  their  authorities  to  compel  potentially 
responsible  parties  to  undertake  response 
actions. 

(e)  Because  state  and  local  public  safety 
organizations  would  normally  be  the  first 
government  representatives  at  the  scene  of  a 
discharge  or  release,  they  are  expected  to 
initiate  public  safety  measures  that  are 
necessary  to  protect  the  public  health  and 
welfare  and  that  are  consistent  with 
containment  and  cleanup  requirements  in  the 
NCP.  and  are  responsible  for  directing 
evacuations  pursuant  to  existing  state  or  local 
procedures. 
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DEPARTMENT  OF  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Renewal  of  Rights-of-Way  Grants 
and  Easements  for  the  Yellowstone 
Pipeline,  Flathead  Indian  Reservation, 
MT 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Intent. 


SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs. 
Flathead  Agency  intends  to  gather 
information  necessary  for  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  the  renewal  of  the  rights-of-way 
(ROW)  grants  and  easements  for  the 
Yellowstone  Pipeline  across  trust  and 
allotted  lands  situated  on  the  Flathead 
Indian  Reservation,  Montana.  This 
notice  is  to  be  published  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  regulations.  The  purpose  of 
this  notice  is  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  the  issues  to  be 
addressed  in  the  EIS.  Comments  and 
participation  in  this  scoping  process  are 
encouraged. 

DATES:  Comments  should  be  received 
before  October  14, 1994.  A  Public 


Scoping  Meeting  will  be  held  on 
September  29. 1994.  at  the  Tribal 
Council  Chambers.  Pablo.  MT,  from  6  to 
9  pm.  Additional  public  scoping 
meetings  may  be  held  in  Reservation  or 
affected  communities,  as  appropriate. 
ADDRESSES:  Comments  should  be 
addressed  to  Jim  Beyer,  NEPA 
Coordinator,  Bureau  of  Indian  Affairs, 
Flathead  Agency.  Forestry  Division*  Box 
A,  Pablo.  MT  59855. 
FOR  FURTHER  INFORMATION  COHTACT: 
Jim  Beyer,  BIA,  (406)  675-7201  ext.  260. 
SUPPLEMENTARY  INFORMATJOU:  Proposed 
action:  to  renew  the  right-of-way  (ROW) 
easement  grant  to  Yellowstone  Pipeline 
Company  for  certain  portions  of 
approximately  21  miles  in  aggregate 
length  of  an  existing  petiolcxmi  products 
pipeline  under  and  across,  and  over  and 
across  trustee  lands  situated  in 
Missoula.  Lake,  and  Sanders  Counties, 
State  of  Montana,  within  the  Flathead 
Indian  Reservation. 

Background:  the  pipeline  was 
constructed  in  1954  and  has  operated 
continuously  since  that  date  under 
previous  ROW  easements  grarUed  by  the 
Bureau  of  Indian  Affairs.  The  present 
easement  was  granted  on  April  21. 1975 
and  expires  on  April  21. 1995.  The  EIS 
is  being  prepwed  to  comply  with  the 
procedural  requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  The 
BIA  will  use  the  EIS  to  detaroine  if  the 


proposed  action  should  be  modified  in 
any  manner. 

Purpose  and  need:  Renewal  of  the 
ROW  is  necessary  to  allow  continued 
operation  of  the  pipeline  to  serve  the 
needs  of  the  public.  The  Yellowstone 
pipeline  is  an  interstate  common-carrier 
pipeline  which  transports  refined 
petroleum  products  from  refineries  in 
Billings.  Montana,  to  markets  in  western 
Montana  and  eastern  Washington.  The 
segment  of  the  pipeline  which  crosses 
the  Flathead  Reservation  is  the  primary 
source  of  supply  of  refined  petroleum 
products  to  the  greater  Spokane. 
Washington  area;  population 
approximately  750.000  persons.  The 
pipeline  supplies  gasoline,  diesel  fuel, 
and  jet  fuel  for  consumers  as  well  as 
commercial  and  industrial  customers 
over  a  large  area  of  eastern  Washington, 
including  the  supply  of  military  jet  fuel 
to  the  United  States  Air  Force  for 
national  defense  purposes. 

Potential  alternatives:  (1)  no  change  to 
the  existing  condition;  (2)  consideration 
of  alternative  routes  outside  of  the 
Flathead  Reservation;  (3)  other 
reasonable  alternatives  identified  as  a 
result  of  public  input. 

Dated:  September  8, 1994. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  94-22796  Filed  9-14-94:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

pocket  No.  R-©4-1591;  FR-2879-P-02J 

RtN2506-AB11 

Community  Development  Block 
Grants:  Small  Cities  Program  and 
Related  Amendments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
revise  HUD  regulations  in  24  CFR  part 
570.  subpart  F,  which  govern  the 
administration  of  the  Community 
Development  Block  Grant  (CDBG)  Small 
Cities  Program.  The  purpose  of  subpart 
F  is  to  set  forth  the  procedures  by  which 
CDBG  funds  are  provided  to  non- 
entitled  units  of  general  local 
government  in  those  States  which  have 
not  elected  to  assume  administration  of 
the  CDBG  formula  allocations  for  use  in 
non-entitled  units  of  general  local 
government  within  such  States.  The 
proposed  rule  would  amend  subpart  F 
to  incorporate  the  statutory  changes 
made  to  the  Small  Cities  Program  since 
the  subpart  F  regulations  were  issued  in 
1982,  and  to  streamline  the  operation 
and  administration  of  the  program.  In 
addition,  the  proposed  rule  makes 
additional  changes  to  subpart  F,  and 
various  changes  to  subparts  I  and  M 
which  are  necessary  to  permit  use  of  the 
section  108  loan  guarantee  authority  by 
non-entitled  units  of  general  local 
govemment  in  States  which  have  not 
elected  to  assume  administration  of  the 
CDBG  formula  allocations  for 
nonentitlement  areas  of  such  States. 
DATES:  Comments  Due  Date:  October  17, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development.  451  7th  Street, 
SW.,  Washington,  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  above  address. 
Facsimile  (FAX)  corhments  are  not 
acceptable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Rhodeside,  State  and  Small 


Cities  Division,  Office  of  Community 
Planning  and  Development.  Department 
of  Housing  and  Urban  Development, 
Room  7184.  451  Seventh  Street.  SW.. 
Washington,  IX  20410.  Telephone  (202) 
708-1322  (voice)  or  (202)  708-2565 
(TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATtOM: 

I.  Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  propose 
to  add  information  collection 
requirements  to  the  regulations  in  24 
CFR  part  570,  subparts  F.  I,  or  M. 

n.  Background 

Title  I  of  the  Housing  and  Community 
Development  Act  of  1974  (Title  I) 
establishes  the  Community  , 

Development  Block  Grant  (CDBG) 
Program.  Seventy  percent  of  the  annual 
appropriation  for  the  CDBG  Program  is 
awarded  as  formula-based  grants  to 
entitlement  jurisdictions  with  the 
remaining  thirty  percent  available  for 
non-entitled  units  of  general  local 
government,  based  upon  formula 
allocations  by  State.  CDBG  funds  for 
non-entitled  jurisdictions  are  made 
available  through  one  of  two  methods: 
the  State  CDBG  Program  or  the  HUD- 
administered  Small  Cities  Program 
(Small  Cities  Program).  These  programs 
both  serve  smaller  communities, 
including  those  located  in  rural  areas. 

The  regulations  governing  the  CDBG 
Program  are  set  forth  in  24  CFR  part 
570.  The  regulations  governing  die 
Small  Cities  Program  are  set  forth  in  24 
CFR  part  570.  subpart  F  (§§  570.420- 
570.438). 

The  purpose  of  subpart  F  is  to  set 
forth  the  procedures  by  which  CDBG 
funds  are  provided  to  non-entitled  units 
of  general  local  government  in  those 
States  which  have  not  elected  to  assume 
administration  of  the  CDBG  Program  for 
non-entitled  units  of  general  local 
government  within  their  jurisdiction. 

Prior  to  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 

1981  (Pub.  L.  97-35.  approved  August 
13, 1981),  HUD  administered  the  CDBG 
Small  Cities  Program  in  all  States. 
However,  OBRA  contained  a  provision 
which  afforded  States  the  opportunity  to 
assume  administrative  responsibility  for 
the  Small  Cities  Program,  thereby 
creating  the  State  CDBG  Program  (i.e., 
State  administration  of  CDBG 
nonentitlement  funds).  Thirty-eight  (38) 
States  elected  to  administer  the  non- 
entitled  CDBG  Program  in  Fiscal  Year 

1982  with  an  additional  nine  making 
the  election  beginning  with  Fiscal  Year 
1983.  Currently,  forty-nine  (49)  "States" 
(as  defined  in  §  570.3,  which  includes 
Puerto  Rico)  administer  the  CDBG 


Program  for  non-entitled  units  of 
general  local  government. 

If  a  State  that  currently  administers 
the  CDBG  Program  declines  to  continue 
its  administration,  under  existing  law 
CDBG  funds  would  not  be  available  to . 
non-entitled  units  of  general  local 
government  in  that  State  during  the 
Fiscal  Year  for  which  the  State  did  not 
administer  the  program.  Any  CDBG 
funds  not  allocated  in  a  Fiscal  Year  for 
this  reason  would  be  reallocated  among 
all  States  in  the  succeeding  Fiscal  Year. 
Only  two  States,  Hawaii  and  New  York, 
have  not  exercised  their  option  to 
assume  administration  of  the  CDBG 
Program  for  non-entitled  units  of 
general  local  government.  Accordingly, 
for  some  time,  the  regulations  in  subpart 
F  have  been  applicable  only  to  Hawaii 
and  New  York. 

The  existing  subpart  F  regulations 
were  promulgated  in  1982  and  remain 
essentially  unchanged  from  the  original 
language  despite  substantial  statutory 
arnendments  to  Title  I,  and  several 
changes  to  the  nature  of  the  Small  Cities 
Program  subsequent  to  1982. 

This  proposed  rule  would  amend 
subpart  F  to  specifically  address  HUD's 
administration  of  the  Small  Cities 
Program  in  the  States  of  Hawaii  and 
New  York.  Additionally,  the  proposed 
rule  would  incorporate  the  amendment 
made  by  section  902  of  the  National 
Affordable  Housing  Act  (Pub.  L.  101- 
625,  approved  November  28,  1990) 
(NAHA)  which  requires  an  overall  low- 
and  moderate-income  benefit  of  not  less 
than  70  percent  in  the  use  of  grant 
funds.  HUD  emphasizes  that  this 
requirement  applies  to  each  grant  made 
through  the  Small  Cities  Program. 
Individual  activities  are  still  required  to 
provide  at  least  51  percent  low-  and 
moderate-income  benefit  in  order  to 
meet  the  national  objective  standard  of 
benefit  for  low-  and  moderate-income 
persons. 

HUD  is  considering  aggregating  the  70. 
percent  requirement  for  grants  in  the 
New  York  Small  Cities  Program  to 
include  grants  received  over  a  one,  two. 
or  three  year  period  as  well  as  section 
108  loan  guarantees  received  during  the 
period  chosen  by  the  grantee.  The 
Department  is  also  considering 
aggregating  guaranteed  loan  funds  in 
Hawaii  with  Small  Cities  Fimds 
received  over  a  one,  two  or  three  year 
period.  The  Department  specifically 
requests  comments  on  this  proposal, 
including  specifies  on  how  it  would 
work. 

The  majority  of  the  other  statutory 
changes  since  1982  which  affect  the 
CDBG  Program,  including  the  Small 
Cities  Program,  are  proposed  to  be 
incorporated  in  subpart  F  by  reference 


to  other  subparts  within  part  570.  which 
aheady  have  implemented  these 
statutory  changes.  These  statutory 
changes  are  not  specifically  addressed 
in  the  proposed  rule  and,  as  a  result, 
will  not  be  discussed  in  this  preamble. 

The  most  significant  change  that  is 
proposed  to  be  made  to  sub^rt  F  by 
this  rule  is  the  elimination  of  the 
sections  setting  forth  the  selection 
system  for  Single  Purpose  and 
Comprehensive  Small  Cities  Grants.  As 
a  result  of  this  change,  the  grant  process 
for  New  York  State  will  be  more  flexible 
for  the  smfdl  communities  of  New  York 
State,  and  the  Small  Cities  Program  will 
be  able  to  more  readily  respond  to 
changing  priorities.  The  specific 
requirements  for  the  process  of 
awarding  grants  to  particular  grantees 
will  be  contained  in  a  Notice  of  Funding 
Availabihty  (NOFA)  which  will  be 
promulgated  for  each  Fiscal  Year's 
funding.  The  NOFA  will  contain  the 
specific  guidelines  for  all  competition(s) 
Uiat  HUD  will  hold  during  a  fiscal  year. 
If  it  is  decided  to  hold  a  competition 
among  the  three  eligible  entities  in 
Hawaii,  a  separate  NOFA  may  be  issued 
for  the  Hawaii  competition. 

In  addition,  two  non-competitive  uses 
of  funds  are  proposed  by  the  regulation; 
the  use  of  funds  to  eliminate  imminent 
threats  to  health  and  safety,  and  the  use 
of  funds  to  make  payments  on  Section 
108  loan  guarantees  to  non-entitlement 
units  of  general  local  government  in 
New  York  or  Hawaii.  These  are  more 
fully  described  below.  Other  non- 
competitive uses  of  funds  may  be  added 
by  a  NOFA. 

HUD  specifically  invites  comments 
from  the  public  on  these  changes.  The 
new  program  flexibihty  will  allow  HUD 
to  consider  taking  such  actions  as 
having  one  or  several  Economic 
Development  set  asides  with  an 
emphasis  on  providing  ftmding  for  high 
impact  Economic  Development 
activities  that  are  oriented  to  helping  the 
very  low  uicome  famihes  (famihes 
whose  income  does  not  exceed  50 
percent  of  median  income).  This  could 
possibly  include  microenterprises.  A 
microenterprise  is  defined  by  section 
807(c)(2)  of  the  Housing  and 
Community  Development  Act  of  1992  as 
a  "commercial  enterprise  that  has  five 
or  fewer  employees,  one  or  more  of 
whom  owns  the  enterprise." 

Other  possibihties  include  providing 
funding  to  support  communities  that 
have  been  designated  as  being  part  of  an 
Empowerment  Zone  or  Enterprise 
Community,  and  providing  support  to 
communities  that  have  suffifered  base 
closures.  HUD  is  considering  having 
more  than  one  competition  in  each 
fiscal  year.  •  - 


The  Department  is  also  considering 
developing  a  selection  system  for  gr^its 
to  fund  projects  with  multiyear 
comprehensive  strategies  and  funding 
for  projects  to  be  done  in  stages.  The 
Department  is  trying  to  structure  this  in 
a  manner  that  will  be  consistent  with 
die  requirements  of  the  Anti-Deficiency 
Act  (31  U.S.C.  1241(a)(1)).  If  acUons 
such  as  these  are  to  be  taken,  they  will 
be  described  in  the  NOFA. 

The  provisions  governing  the  program 
in  the  State  of  Hawaii  have  been 
changed.  Unless  die  NOFA  provides 
odierwise.  die  Uu-ee  eligible  entities  in 
Hawaii  will  be  treated  in  these 
regulations  as  much  like  entitlement 
grantees  as  is  possible  under  die  statute. 
This  includes  using  the  Grantee 
Performance  Report  for  all  grants 
received  after  FY  1994,  and  die 
elimination  of  the  closeout  requirement 
for  all  grants  received  after  FY  1994. 
Stardng  in  FY  1995,  die  20  percent 
plaiining  and  administraUve  cost 
limitation  will  be  based  on  20  percent 
of  the  grant  amount  plus  the  program 
income  received  from  post  FY  1994 
grants  during  the  program  year.  Starting 
in  FY  1996,  die  15  percent  public 
service  Umitation  will  be  based  on  15 
percent  of  the  grant  amount  plus  15 
percent  of  the  program  income  received 
m  die  previous  program  year.  This  is  a 
change  from  the  existing  policy  which 
tracks  administrative  costs  and  public 
service  expenditures  on  a  grant  by  grant 
basis.  Starting  in  FY  1996  die  counties 
in  Hawaii  will  be  covered  by  the 
requirements  of  §  570.902(a)  which 
requires  grantees  to  have  less  dian  1.5 
tirnes  their  grant  outstanding  60  days 
prior  to  the  beginning  of  their  next 
program  year.  If  a  grantee  does  not  meet 
this  threshold,  it  will  be  up  to  the 
Honolulu  Office  to  make  a  finding  and 
negotiate  a  resolution  with  the  Hawaii 
grantees  which  could  include  adjusting 
the  size  of  the  grant. 

Section  570.432  of  die  proposed  rule 
permits  the  Secretary  to  make  grants  to 
pay  the  amounts  due  on  Section  108 
obhgations,  if  necessary  to  prevent 
default.  This  proposed  change  would 
support  the  proposed  change  to  the 
regulations  in  24  CFR  part  570,  subpart 
M,  which  would  expand  the  Section  108 
program  to  non-entided  units  of  general 
local  government  in  New  York  and 
Hawaii. 

Making  grants  under  §  570.432  would 
be  the  first  priority  use  of  funds  during 
any  fiscal  year,  and  would  be  demand- 
based  rather  than  compeUtive.  The 
Department  expects  that  most  loan 
guarantees  for  non-entitled  units  of  local 
government  in  New  York  and  Hawaii 
will  be  for  economic  development 
activities  which  will  generate  program 


income  sufficient  to  repay  the  section 
108-guaranteed  loan.  However,  if  a 
default  were  about  to  occur  because  the 
economic  development  activity  did  not 
generate  the  anticipated  program 
income,  or  in  Oiose  Umited  instances  in 
which  die  applicant's  repayment  plan 
anUci pates  the  use  of  CDBG  grant  funds 
to  make  repayments,  the 
noncompetitive  authority  in  §  570.432  is 
necessary  to  permit  HUD  to  make  a 
grant  to  die  unit  of  local  government  to 
cover  the  payment  due,  since  non- 
entitled  units  of  local  government  do 
not  receive  a  continuing  stream  of  grants 
that  are  available  to  make  payments  on 
section  108  loan  guarantees  as 
entitlement  CDBG  recipients  do.  The 
related  changes  to  subpart  M  and 
subpart  I  are  discussed  in  Section  V  of 
this  preamble. 

Section  570.424  would  replace 
current  §  570.432  to  provide  grants  for 
imminent  threats.  Under  die  proposed 
section,  fifteen  percent  of  the  funds 
allocated  to  New  York  State  would  be 
reserved  to  alleviate  imminent  threats  to 
public  health  and  safety  unless  a  lower 
amount  was  specified  in  a  NOFA.  These 
funds  would  be  made  available  on  a 
non-competitive  basis  to  alleviate 
imminent  direats  to  pubUc  health  and 
safety  that  require  an  immediate 
resolution.  HUD  shall  verify  the  urgency 
and  immediacy  of  the  threat  with  an 
authority  other  than  the  grantee. 

Section  570.426  wouidbe  added  to 
the  regulations  to  address  die  subject  of 
program  income.  This  section  would 
state  that  if  a  unit  of  local  government 
has  no  open  CDBG  grants  at  the  time  of 
project  closeout,  program  income  of  the 
unit  of  general  local  government  or  its 
subrecipients  which  amounts  to  less 
than  $25,000  per  year  will  not  be 
considered  program  income. 

For  clarity  during  review  of  this  rule 
by  die  pubhc,  die  rule  sets  out  all  die 
regulations  in  subpart  F,  including  those 
that  are  not  proposed  to  be  revised  by 
this  rule.  The  following  highlights  the 
most  significant  of  the  changes  that  are 
proposed  to  be  made  to  subpart  F  by 
this  rule. 

III.  Summary  of  Significant  Changes 
Proposed  to  Subpart  F 

Section  570.420    General 

Paragraphs  (c)  Eligible  applicants,  (d) 
Types  of  grants,  (e)  Distribution  of  funds 
between  Comprehensive  Grants  and 
Single  Purpose  Grants,  (f)  Size  of  grants, 
(g)  Restrictions  on  applying  for  grants. 
(h)  Method  of  selecting  grantees,  (i)  Data 
used  for  the  needs  factors.,  and  (j) 
Previous  audit  findings  and  outstanding 
monetary  obligations  are  proposed  to  be 
removed  fiT)ra  §570.420. 
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Section  570.421     New  York  Small  Cities 
Program  Design 

A  new  §  570.421  would  replace 
existing  §  570.421  (existing  §  570.421 
would  become  §  570.422.  as  discussed 
below).  Section  570.421  would  be  titled 
"New  York  Small  Qties  Program 
Design."  Paragraph  (a)  would  set  forth 
who  has  responsibility  for 
administration  of  the  program. 
Paragraph  (b)  would  provide  that  a 
NOFA,  which  will  be  issued  at  least 
once  per  Federal  Fiscal  Year,  will 
indicate  the  selection  criteria,  rating 
factors  for  competitive  grants,  amount  of 
funds  available,  grants  limits,  and 
appUcation  requirements.  Paragraph  (c) 
would  define  eligible  applicants. 
Paragraph  (d)  would  allow  100  percent 
public  service  grants  to  be  made  as  long 
as  the  15  percent  statewide  cap  is  not 
exceeded. 

Section  570.422    Applications  from 
Joint  Applicants 

New  section  §  570.422  (currently  a 
reserved  section)  would  contain  the 
provisions  ciurently  in  existing  section 
§  570.421,  as  noted  above,  with  the 
exception  that  existing  paragraph  (b)  of 
§  570.421,  which  addresses  data 
requirements,  would  be  removed.  Data 
requirements  will  be  addressed  in  the 
NOFA  to  be  issued  each  Fiscal  Year. 

Section  570.423    Application  for  the 
HUD-administered  New  York  Small 
Cities  Grants 

New  §  570.423  would  replace  existing 
§  570.423  ("Comprehensive  Grant 
Program,  General  Requirements")  and 
would  address  the  application 
requirements  for  the  New  York  Small 
Cities  Program,  and  indicate  that 
threshold  requirements  will  be  stated  in 
the  NOFA  that  governs  the  distribution 
of  funds. 

Section  570.424    Grants  for  Imminent 
Threats  to  Public  Health  and  Safety 

New  §  570.424  would  replace  existing 
§  570.424  ("Selection  System  for 
Comprehensive  Grants"),  and  would 
address  grants  for  imminent  threats  to 
public  health  and  safety  as  discussed  in 
Section  II  of  this  preamble. 

Section  570.425    HUD  Review  and 
Actions  on  Applications  for  New  York 
State  Applicants 

New  §  570.425  (currently  a  reserved 
section)  would  incorporate  the 
requirements  of  existing  §  570.433 
("HUD  Review  and  Actions  on  Final 
Applications  for  Single  Purpose  and 
Comprehensive  Applicants"),  with  the 
exception  that  paragraphs  (b)(2) 
Fundable  applications,  and  (b)(4)  Non- 
fundable  applications  of  existing 


§  570.433  would  be  removed. 
Additionally,  the  enumerated  criteria 
for  conditional  grants  in  paragraph 
(b)(3)  of  existing  §570.433  also  would 
be  removed. 

Section  570.426    Program  Income 

New  §  570.426  would  replace  existing 
§  570.426  ("Application  for 
Comprehensive  Grants")  and  address 
program  iAcome,  as  discussed  in 
Section  II  of  this  preamble. 

Section  570.427    Program  Amendments 

New  §  570.427  would  replace  existing 
§  570.427  (Single  Purpose  Grant 
Program  General  Requirements)  and 
incorporate  the  requirements  of  existing 
§  570.434  which  addresses  program 
amendments.  Section  570.427  (a)(3) 
would  address  amendments  for  grants 
l^ceived  on  a  non-competitive  basis. 

Section  570.428    Reallocated  Funds 

New  §  570.428  would  replace  existing 
§  570.428  (Selection  System  for  Single 
Purpose  Grants)  and  would  incorporate 
the  requirements  of  existing§  570.438 
which  addresses  reallocated  funds. 

Section  570.429    Hawaii  General  and 
Grant  Requirements 

New  §  570.429  (currently  a  reserved 
section)  would  address  the  general  and 
grant  requirements  applicable  to  the 
State  of  Hawaii  Small  Cities  Program  as 
discussed  in  Section  11  of  the  preamble. 

Section  570.430    Hawaii  Program 
Operation  Requirements 

New  §  570.430  would  replace  existing 
§570.430  (Application  for  Single 
Purpose  Grants)  and  address  program 
operation  requirements  for  the  State  of 
Hawaii  as  discussed  in  Section  II  of  the 
preamble. 

Section  570.431     Citizen  Participation 

Existing  §  570.431  which  pertains  to 
citizen  participation  would  be  revised  to 
incorporate  statutory  changes  made  to 
the  citizen  participation  requirements 
by  the  Housing  and  Community 
Development  Act  of  1988. 

Section  570.432    Repayment  of  Section 
108  Loans 

New  §  570.432  would  replace  existipg 
§  570.432  (Single  Purpose  Grants  for 
Imminent  Threat  to  Public  Health  or 
Safety),  and  would  address  the 
repayment  of  Section  108  loans  as 
discussed  in  Sections  II  and  V  of  the 
preamble. 

IV.  Conforming  Amendments  Proposed 
by  this  Rule 

In  addition  to  the  changes  to  be  made 
to  24  CFR  part  570,  subpart  F,  this 


proposed  rule  would  make  a  conforming 
amendment  to  24  CFR 
570.507(a)(2)(ii)(A).  Section 
570.507(a)(2)(ii)(A)  sets  forth  the 
submission  dates  for  the  performance 
and  evaluation  report  for  the  Small 
Cities  Program.  Currently  grantees  are 
required  to  submit  reports  12  months 
after  grant  award  and  annually 
thereafter.  This  requirement  means  that 
reports  are  submitted  over  a  wide  time 
frame,  and  that  one  community  could  be 
required  to  submit  its  reports  for 
multiple  projects  at  different  times. 
Standardizing  the  reporting  date  will 
ease  the  burden  on  grantees  by  allowing 
them  to  do  all  of  their  reports  at  the 
same  time.  Standardized  submission 
dates  will  help  the  field  office  complete 
its  annual  performance  review  at  one 
time  for  all  of  a  grantee's  projects. 

V.  Summary  of  Significant  Changes 
Proposed  to  Subpart  M  and  Subpart  I 

Because  there  are  numerous  small 
clarifying  changes  to  subpart  M  in  the 
proposed  rule,  it  is  also  being  repeated 
in  its  entirety  for  the  convenience  of  the 
reader.  Only  the  substantive  changes  are 
described  in  this  Section  V  of  the 
preamble. 

The  most  important  change  proposed 
to  subpart  M  would  allow  non-entitled 
jurisdictions  in  New  York  and  Hawaii  (3 
counties)  to  participate  in  the  section 
108  program  for  the  first  time.  With  the 
increasing  emphasis  on  the  use  of 
section  108  loan  guarantees  in  general 
and  for  economic  development 
activities  in  particular,  the  Department 
believes  it  would  be  unfair  to  continue 
to  deny  the  use  of  section  108  to  non- 
entitled  communities  in  New  York  and 
Hawaii.  This  decision  necessitates  a 
series  of  related  changes  in  subpart  F, 
subpart  I  and  subpart  M  of  the  CDBG 
regulations  in  24  CFR  570. 

In  subpart  M,  a  new  section 
570.702(c)  is  added  to  expressly  make 
nonentitlement  "public  entities"  (the 
term  used  in  subpart  M  to  refer  to  units 
of  general  local  government)  eligible  to 
apply  for  assistance  under  subpart  F 
(Small  Cities  Program,  now  covering 
only  New  York  and  Hawaii)  also  eligible 
to  apply  for  section  108  assistance 
under  subpart  M.  To  simplify  reference 
in  the  rest  of  subpart  M  to 
nonentitlement  public  entities  in  the 
States'  Program,  a  new  defmition  of 
"State-assisted  public  entity"  is  added 
in  §  570.702(c).  Generally, 
nonentitlement  public  entities  in  New 
York  and  Hawaii  are  referred  to  in 
proposed  subpart  M  as  "nonentitlement 
public  entities  eligible  under  subpart 
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these  new  terms  and  will  not  be  further 
discussed  here. 

The  other  principal  change  in  subpart 
M  which  affects  nonentitlement  pubhc 
entities  in  New  York  and  Hawaii  is  the 
limitation  on  loan  guarantee  amounts  in 
§570.705(a)(2)(iii).  The  limit  for 
nonentitlement  public  entities  in 
Hawaii  is  five  Umes  the  most  recent 
grant  made  to  the  public  entity,  similar 
to  that  for  entitlement  public  entities. 
For  non-entitlement  public  entities  in 
New  York  the  limit  on  loan  guarantee 
amounts  is  five  times  the  larger  of  (i)  the 
most  recent  grant  made  to  the  public 
entity,  (ii)  the  average  of  the  most  recent 
three  grants  made  to  the  public  entity, 
or  (iii)  the  average  of  all  the  grants  made 
in  New  York  State  in  the  previous  fiscal 
year. 

It  should  be  noted  that  two  other 
changes  are  being  made  that  affect  State- 
assisted  public  entities.  In 
§  570.704(b)(3).  all  pubUc  entities  will 
now  be  required  to  certify  that  they 
possess  the  legal  authority  necessary  to 
pledge  their  CDBG  grants  as  required  by 
§  570.705(b)(2).  Since  all  public  entiUes 
are  statutorily  required  to  make  this 
pledge  as  a  condition  of  receiving  a 
section  108  loan  guarantee,  there  is  fittle 
reason  to  limit  this  certification  to 
entitlement  recipients  only.  Also,  in 
§  570.710  misleading  language  requiring 
the  State  to  administer  "guaranteed  loan 
funds  in  the  same  manner  as  it 
administers"  CDBG  grants  is  being 
deleted,  since  the  State  is  not  initially 
required  to  receive  guaranteed  loan 
proceeds  at  all,  and  may  or  may  not 
have  a  direct  role  in  supervising  the 
carrying  out  of  the  guaranteed  loan 
activity.  The  extent  of  the  State's  role  in 
handling  the  guaranteed  loan  proceeds 
is  a  matter  for  negotiation  between  the 
State  and  the  public  entity  involved  in 
a  particular  guarantee,  although  the 
State  can  deny  the  public  entity  the 
necessary  pledge  of  its  grants  in  support 
of  the  guarantee  if  it  is  not  satisfied  with 
the  arrangements  for  handling  the 
proceeds  and  carr>'ing  out  the  activity. 

The  related  change  in  subpart  F, 
adding  a  new  section  §  570.432  to 
permit  HUD  to  make  grants  in 
accordance  with  section  106(d)(3)(B)  of 
Title  I  to  nonentitlement  units  of  general 
local  government  where  necessary  to 
make  payments  on  section  108 
guaranteed  loans,  has  already  been 
alluded  to  in  Sections  II  and  III  of  this 
preamble. 

Finally,  the  last  change  to  part  570 
necessary  to  make  section  108  loan 
guarantees  available  in  New  York  and 
Hawaii  is  to  provide  that  should  such 
States  later  elect  to  administer  the  CDBG 
formula  allocations  for  use  in 
nonentitlement  areas  of  such  States. 


they  must  agree  (pledge)  to  use  such 
allocations  to  make  any  necessary 
payments  on  loan  guarantees  previously 
approved  in  such  States.  Since  HUD 
will  no  longer  be  administering  the 
CDBG  allocations  for  non-entitlement 
areas  of  such  a  State  if  the  State  elects 
to  do  so  itself,  HUD  will  no  longer  have 
the  ability  to  assure  that  CDBG  grant 
funds  are  available  to  make  the 
necessary  payments,  and  the  appUcable 
State  must  do  so.  The  regulatory  change 
necessary  to  accomplish  this  is  in  new 
§  570.497  of  subpart  I,  as  set  forth  in  the 
text  of  the  proposed  rule  below. 

In  addition,  the  proposed  rule  would 
clarify  subpart  M  by  expressly  including 
two  new  eligibility  provisions  added  by 
the  1994  Act  Section  231  of  the  1994 
Act  expanded  the  activities  eligible  for 
loan  guarantee  assistance  under  section 
108  to  make  acquisition,  construction, 
reconstruction,  rehabilitation  and 
installation  of  public  facilities  eligible 
for  all  applicants,  and  in  the  case  of 
activities  benefitting  colonias,  such 
activities  with  respect  to  public  works 
and  site  or  other  improvements  were 
made  ehgible.  Ahhough  HUD  views 
these  statutory  eligibility  amendments 
as  self-executing  and  is  implementing 
them  in  advance  of  publication  of  this 
rule,  conforming  changes  are  included 
in  §§570.703(1)  and  (m)  of  the  proposed 
rule.  As  an  editorial  change, 
§  570.703(h)(3)  has  been  deleted  and 
§  570.703(0(2)  modified  to  retain 
eligibiUty  of  site  preparation,  as  further 
described  therein,  which  is  undertaken 
for  an  economic  development  purpose. 

Section  233  of  the  1994  Act  also 
permitted  HUD  to  guarantee  trust 
certificates  or  other  obligations  backed 
by  section  108-guaranteed  obligations,  a 
technical  change  which  should  simplify 
the  section  108  public  offering  process 
and  slightly  lower  interest  rates.  While 
the  new  authority  in  section  233  will  be 
implemented  internally  by  HUD,  by 
changes  in  the  section  108  loan 
documents  and  other  revisions  to  the 
public  offering  process  without  the  need 
for  new  regulations,  the  proposed  rule 
contains  a  new,  expanded  definition  of 
"debt  obligation"  and  other  limited 
revisions  which  will  clarify  the 
regulations  and  incorporate  new 
statutory  language  in  §§  570.705(h)  and 
570.706. 


VI.  JustificaUon  for  Reduced  Canunent 
Period 


Additional  Note  Concerning  Review  of 
Proposed  Rule 

In  the  proposed  rule  that  follows,  the 
term  "Act"  in  the  rule  refers  to  Title  I 
of  the  Housing  and  Community 
Development  Act  of  1974.  The  term 
"Act"  is  defined  in  24  CFR  570.3.  and 
is  not  redefined  in  subparts  F  or  M. 


It  is  the  Etepartment's  general  policy 
to  provide  a  60-day  public  comment 
period  on  proposed  rules.  For  this 
proposed  rule,  however,  the  Department 
is  providing  a  30-day  period.  The 
purpose  of  the  reduced  public  comment 
period  is  to  expedite  the  publication  of 
updated  and  streamlined  regulations  for 
the  Small  Qties  Program. 

Non-entitled  imits  of  general  local 
government  in  the  States  of  New  York 
and  Hawaii  are  well  famihar  with  the 
unwieldy  notice  of  funding  availability 
(NOFA)  that  is  issued  each  year  for  the 
Small  Cities  Program.  Each  fiscal  year's 
NOFA  for  the  Small  Cities  Program 
becomes  lengthier  and  lengthier  because 
the  NOFA,  for  all  intents  and  purposes, 
ser\'es  as  the  revised  rule.  As  stated 
earlier  in  this  preamble,  the  regulations 
for  the  Small  Qties  Program  have  not 
been  revised  since  1982  even  though 
several  statutory  changes  and 
administrative  changes  have  been  made 
to  the  program  since  that  date.  Thus, 
each  fiscal  year's  NOFA  must 
incorporate  all  the  statutory  and 
administrative  changes  to  the  program 
that  the  existing  regulations  fail  to 
include.  Accordingly,  by  having 
updated  and  streamlined  Small  Cities 
Program  regulations  issued  as  quickly  as 
possible,  the  Department  anticipates 
that  one  significant  benefit  to  non- 
entitled  units  of  general  local 
government  in  the  States  of  New  York 
and  Hawaii  is  that  the  FY  95  funding 
round  for  the  Small  Cities  Program  will 
produce  a  considerably  less 
cumbersome  NOFA  process. 

Additionally,  because  each  fiscal 
year's  NOFA  has  incorporated  the 
statutory  and  administrative  changes  to 
the  Small  Qties  Program,  many  of  the 
revisions  proposed  to  be  made  by  this 
rule  are  well  familiar  to  the  non-entitled 
units  of  general  local  government  in  the 
States  of  New  York  and  Hawaii,  and 
thus,  extensive  review  is  not  necessary. 
However,  to  ensure  that  these  affected 
entities  have  sufficient  opportunity  to 
review  the  proposed  rule,  the 
Department's  New  York.  Buffalo  and 
Honolulu  Offices  will  have  copies  of  the 
proposed  rule  available  on  the  date  of 
pubUcation  and  ready  to  be  distributed 
to  these  entities. 

The  Department  believes  that  it  is  in 
the  interest  of  the  non-entitled  units  of 
general  local  government  in  the  States  of 
New  York  and  Hawaii  to  have  revised 
final  regulations  in  place  as  quickly  as 
possible. 
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VII.  Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C1  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  S\V., 
Washington.  DC  20410. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  5 
U.S.C.  605(b)  (the  Regulatory  Flexibility 
Act),  has  reviewed  this  proposed  rule 
before  publication,  and  by  approving  it 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  proposes  to  modify, 
simplify  and  update  the  administration 
and  procedural  requirements  of  the 
CDBG  Small  Cities  Program  to  conform 
with  legislation  applicable  to  this 
program.  Accordingly,  the  proposed 
rule  is'anticipated  to  have  some 
beneficial  impact  on  small  entities. 
However,  the  number  of  small  entities 
.  that  may  be  affected  by  this  rule  would 
not  be  substantial  and  the  economic 
impact  would  not  be  significant.     , 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  proposed  rule  does 
not  have  Federalism  implications  and 
therefore  is  not  subject  to  review  under 
the  Order.  No  programmatic  or  policy 
changes  would  result  from  this  rule's 
promulgation  which  would  have  a 
substantial  direct  effect  on  the  States,  or 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  the  potential  for  significant 
impact  on  family  formation, 
maintenance  and  general  well-being, 
and  thus  is  not  subject  to  review  under 
the  Order.  No  significant  changes  in 
existing  HUD  policies  or  programs  will 
result  from  promulgation  of  this  rule. 


Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  number  1635  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1994 
(59  FR  20424,  20458)  pursuant  to 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Catalogue  of  Federal  Domestic 
Assistance 

The  Catalogue  of  Federal  Domestic 
Assistance  program  number  is  14.219, 
Community  Development  Block 
Grants— Small  Cities  Program. 

List  of  Subjects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants. 
Grant  programs — education.  Grant 
programs — housing  and  commimity 
development.  Grant  programs — 
education,  Guam,  Indians,  Lead 
poisoning.  Loan  programs — housing  and 
community  development,  Low  and 
moderate  income  housing.  New 
commimities.  Northern  Mariana  Islands, 
Pacific  Islands  Trust  Territory,  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Small 
cities.  Student  aid.  Virgin  Islands. 

Accordingly,  24  CFR  part  570  would 
be  amended  as  follows: 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

-    1.  The  authority  citation  for  part  570 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5301- 
5320. 

2.  Subpart  F  would  be  revised  to  read 
as  follows: 

Subpart  F— Small  Cities  Program 

Sec. 

570.420  General. 

570.421  New  York  Smal  1  Ci tics  Program 
Design. 

570.422  Applications  from  joint  applicants 

570.423  Application  for  the  HUD- 
administered  New  York  Small  Cities 
Grants. 

570.424  Grants  for  imminent  threats  to 
public  health  and  safety. 

570.425  HUD  review  and  actions  on 
applications  for  New  York  State 
applicants. 

570.426  Program  income. 

570.427  Program  amendments. 

570.428  Reallocated  funds. 

570.429  Hawaii  general  and  grant 
requirements. 

570.430  Hawaii  program  operation 
requirements. 

570.431  Citizen  participation. 

570.432  Repayment  of  section  108  loans. 


Subpart  F— Small  Cities  Program 

§570.420    General. 

(a)  HUD  administration  of 
nonentitlement  CDBG  funds.  Title  I  of 
the  Housing  and  Community 
Development  Act  of  1974  permits  each 
State  to  elect  to  administer  all  aspects  of 
the  Community  Development  Block 
Grant  (CDBG)  Program  annual  fund 
allocation  for  the  nonentitlement  areas    - 
within  its  jurisdiction.  This  subpart  sets 
forth  policies  and  procedures  applicable 
to  grants  for  nonentitlement  areas  in 
States  that  elect  not  to  administer  the 
CDBG  Program.  States  that  elected  to 
administer  the  program  after  the  close  of 
fiscal  year  1984  cannot  return 
administration  of  the  program  to  HUD.  . 
A  decision  by  a  State  to  discontinue 
administration  of  the  program  would 
result  in  the  loss  of  CDBG  funds  for 
nonentitled  areas  in  that  State  and  the 
reallocation  of  those  funds  to  all  States 
in  the  succeeding  fiscal  year. 

(b)  Scope  and  applicability.  (1)  This 
subpart  describes  thie  policies  and 
procedures  of  the  Small  Cities  Program 
which  apply  to  nonentitlement  areas  in 
States  where  HUD  administers  the 
CDBG  Program.  HUD  currently 
administers  the  Small  Cities  Program  in 
only  two  States — New  York  and  Hawaii. 
This  subpart  addresses  the  requirements 
for  New  York,  and  §  570.429-30 
identifies  special  procedures  applicable 
to  Hawaii. 

(2)  The  allocation  of  formula  CDBG 
funds  for  use  in  non-entitled  areas  of 
Hawaii  and  New  York  is  as  provided  in 
subpart  A  of  this  part.  The  policies  and 
procedures  set  forth  in  the  following 
identified  subparts  of  this  part  570 
apply  to  the  HUD-administered  Small 
Cities  Program,  except  as  modified  or 
limited  under  the  provisions  thereof  or 
this  subpart: 
(i)  Subpart  A— General  Provisions; 
(ii)  Subpart  C— Eligible  Activities: 
(iii)  Subpart  J — Grant  Administration; 
(iv)  Subpart  K— Other  Program 
Requirements;  and 
(v)  Subpart  O — Performance  Reviews, 
(c)  Public  notification  requirements. 
(1)  Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3545) 
contains  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  the  Department.  All 
competitive  grants  in  the  HUD- 
administered  Small  Cities  Program  in 
New  York  are  affected  by  this 
legislation,  and  the  requirements 
identified  at  24  CFR  part  12  apply  to 
them.  Imminent  threat  grants  imder 
§  570.424  and  section  108  repayment 
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grants  under  §  570.432  are  not  affected 
by  section  102  as  they  are  not 
competitive  grants. 

(2)  Unless  a  NOFA  provides  for 
competition,  the  Hawaii  HUD- 
administered  Small  Cities  Program  is 
not  subject  to  section  102.  since  the 
funds  are  not  distributed  in  a 
competitive  manner. 

(d)  Comprehensive  Housing 
Affordability  Strategy.  Applications  for 
the  HUD-administered  Small  Cities 
Program  which  contain  housing 

.    activities  must  include  a  certification 
that  the  proposed  housing  activities  are 
consistent  with  the  applicant's 
Comprehensive  Housing  Affordability 
Strategy  as  described  at  24  CFR  part  91. 

(e)  National  and  primary  objectives. 
(1)  Each  activity  funded  through  the 
Small  Cities  Program  must  meet  one  of 
the  following  national  objectives  as 
defined  under  the  criteria  in  §  570.208. 
Each  activity  must  either: 

(i)  Benefit  low-  and  moderate-income 
families; 

(ii)  Aid  in  the  prevention  or 
elimination  of  slums  or  blight;  or 

(iii)  Be  an  activity  which  the  grantee 
certifies  is  designed  to  meet  other 
community  development  needs  having  a 
particular  urgency  because  existing 
conditions  pose  a  serious  and 
immediate  threat  to  the  health  or 
welfare  of  the  community  where  other 
financial  resources  are  not  available  to 
-  meet  such  needs. 

(2)  In  addition  to  the  objectives 
described  in  paragraph  (e)(1)  of  this 
section,  with  respect  to  each  grant  made 
-   through  the  Small  Cities  Program,  not 
less  than  70  percent  of  the  grant  funds 
must  be  expended  for  activities  which 
benefit  low-  and  moderate-income 
persons  under  the  criteria  of 
§  570.208(a).  In  detemining  the 
percentage  of  funds  expended  for  such 
activity,  the  provisions  of 
§  570.200(a)(3)(i).  (iv)  and  (v)  shall 
apply. 

(Approved  by  the  Office  ofManagement  and 
Budget  under  control  number  2506-0060) 

§  570.421    New  York  Small  Cities  Program 
Design. 

(a)  Program  administration. 
Administrative  responsibility  for  the 
HUD-administered  Small  Qties  Program 
in  New  York  is  divided  between  HUD's 
New  York  City  and  Buffalo  Offices.  For 
purposes  of  this  subpart,  the  term  "HUD 
Office"  refers  to  both  the  New  York  City 
and  Buffalo  Offices. 

(b)  Notice  of  funding  availability.  The 
Department  will  issue  one  or  more 
Notice(s)  of  Funding  Availability 
(NOFA)  each  fiscal  year  which  will 
indicate  the  amount  of  funds  available 
and  set  forth  the  grant  limits,  type  of 


grants  available  and  the  application 
requirements.  The  NOFA  will  set  forth 
the  selection  criteria  for  all  grants,  as 
well  as  the  rating  factors  that  will  be 
used  for  those  grants  which  are 
competitive. 

(c)  Eligible  applicants.  ( 1 )  Eligible 
applicants  in  New  York  are  units  of 
general  local  government,  excluding: 
Metropolitan  cities,  urban  counties, 
units  of  general  local  government  which 
are  participating  in  urban  counties  or 
metropolitan  cities,  even  if  only  part  of 
the  participating  unit  of  government  is 
located  in  the  urban  county  or 
metropolitan  city,  and  Indian  tribes 
eligible  for  assistance  under  section  106 
of  the  Act.  An  application  may  be 
submitted  individually «r  jointly  by 
eligible  applicants. 

(2)  Counties,  cities,  towns,  and 
villages  may  apply  and  receive  funding 
for  separate  projects  to  be  done  in  the 
same  jurisdiction.  Only  one  grant  will 
be  made  under  each  funding  round  for 
the  same  type  of  project  to  be  located 
within  the  jurisdiction  of  a  unit  of 
general  local  government,  (e.g.  both  the 
county  and  village  cannot  receive 
funding  for  a  sewer  system  to  be  located 
in  the  same  village,  but  the  county  can 
receive  funding  for  a  sewer  system  that 
is  located  in  the  same  village  as  a 
rehabilitation  project  that  the  village 
receives  hmding  for.)  The  NOFA  will 
contain  additional  information  on 
apolicant  eligibility. 

Id)  Public  service  activities  cap. 
Public  service  activities  may  be  funded 
up  to  a  maximum  of  fifteen  (15)  percent 
of  a  State's  nonentitlement  allocation  for 
any  fiscal  year.  HUD  may  award  a  grant 
to  a  unit  of  general  local  government  for 
public  service  activities  with  up  to  100 
percent  of  the  funds  intended  for  public 
service  activities.  HUD  will  apply  the  15 
percent  statewide  cap  to  public  service 
activities  by  funding  public  service 
activities  in  the  highest  rated 
applications  in  each  NOFA  until  the  cap 
is  reached. 

(e)  Activities  outside  an  applicant's 
boundaries.  An  applicant  may  conduct 
eligible  CDBG  activities  outside  its 
boundaries.  These  activities  must  be 
demonstrated  to  be  appropriate  to 
meeting  the  applicant's  needs  and 
objectives,  and  must  be  consistent  with 
State  and  local  law.  This  provision 
includes  using  funds  provided  under 
this  subpart  in  a  metropolitan  citv  or  an 
urban  county. 

§  570.422    Applications  from  joint 
applicants. 

Units  of  general  local  government 
may  submit  a  joint  application  which 
addresses  common  problems  faced  by 
the  jurisdictions,  to  the  extent  permitted 


by  the  NOFA.  A  joint  appHcation  must 
be  pursuant  to  a  written  cooperation 
agreement  submitted  with  the 
application.  The  cooperation  agreement 
must  authorize  one  of  the  participating 
units  of  government  to  act  as  the  lead 
applicant  which  will  submit  the 
appHcation  to  HUD,  and  must  delineate 
the  responsibilities  of  each  participating 
unit  of  government  with  respect  to  the 
Small  Cities  Program.  The  lead 
applicant  is  responsible  for  ensuring 
compliance  with  all  laws,  regulations, 
and  Executive  Orders  applicable  to  the 
CDBG  Program.  HUD  will  deal 
exclusively  with  the  lead  applicant  with 
respect  to  issues  of  program 
administration  and  performance, 
including  remedial  actions. 

§  570.423    Application  for  tt»e  HUD- 
administered  New  York  SmaU  Ctties  Grants. 

(a)  Proposed  application.  The 
applicant  shall  prepare  and  publish  a 
proposed  application,  and  comply  with 
citizen  participation  requirements  as 
described  in  §570.431. 

(b)  Final  application.  The  appli<  ant 
shall  submit  to  HUD  a  final  application 
containing  its  community  development 
objectives  and  activities.  This  final 
application  shall  be  submitted,  in  a  form 
prescribed  by  HUD,  to  the  appropriate 
HUD  Office. 

(c)  Certifications.  (1)  The 
certifications  shall  be  submitted  in  a 
form  prescribed  by  HUD.  If  the 
application  contains  any  housing 
activities,  the  appUcant  shall  certify  that 
the  proposed  housing  activities  are 
consistent  with  its  Comprehensive 
Housing  Affordability  Strategy  as 
described  at  24  CFR  part  91. 

(2)  In  the  absence  of  evidence  (which 
may,  but  need  not,  be  derived  ft-om 
performance  reviews  or  other  sources) 
which  tends  to  challenge  in  a 
substantial  maimer  the  certifications 
made  by  the  applicant,  the  certifications 
will  be  accepted  by  HUD.  However,  if 
HUD  does  have  available  independent 
evidence,  HUD  may  require  the 
submission  of  additional  information  or 
assurances  before  determining  whether 
an  applicant's  certifications  are 
satisfactory. 

(d)  Thresholds.  The  HUD  Office  may 
use  any  information  available  to  it  to  ' 
make  the  threshold  judgments  required 
by  the  applicable  NOFA,  including 
information  related  to  the  applicant's 
performance  with  resp>ect  to  any 
previous  assistance  under  this  subpart. 
The  annual  performance  and  evaluation 
report  required  under  §  570.507(a)(2)(ii) 
is  the  primary  source  of  this 
information.  The  HUD  Office  may 
request  additional  information  in  uisks 
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where  it  is  essential  to  make  the 
required  performance  judgments. 

(Approved  by  the  Office  of  Management  and 
Bud^  under  control  number  2506-0060) 

§570424    Qfwits  tor  Imminent  threats  to 
put>llc  heaHh  and  salety. 

(a)  Criteria.  The  following  criteria 
apply  for  an  imminent  threat  to  public 
health  or  safety: 

(1)  The  Director  of  Community 
Planning  and  Development  of  the  HUD 
office  may.  at  any  time,  invite  an 
application  for  funds  available  under 
this  subpart  in  response  to  a  request  for 
assistance  to  alleviate  an  imminent 
threat  to  pubhc  health  or  safety  that 
requires  immediate  resolution.  HUD 
shall  verify  the  urgency  and  the 
immediacy  of  the  threat  with  an 
appropriate  authority  other  than  the 
applicant  prior  to  acceptance  of  the 
application,  and  the  Director  of 
Community  Planning  and  Development 
of  the  HUD  office  shall  review  the  claim 
to  determine  if,  in  fact,  an  imminent 
threat  to  public  heaUh  or  safety  does 
exist.  For  example,  an  applicant  with 
docimiented  cases  of  disease  resulting 
from  a  contaminated  drinking  water 
supply  has  an  imminent  threat  to  public 
health,  while  an  applicant  ordered  to 
improve  the  quality  of  its  drinking  water 
supply  over  the  next  two  years  does  not 
have  an  imminent  threat  within  the 
definition  of  this  paragraph  (a).  These 
funds  are  to  be  used  to  deal  with  those 
threats  which  represent  a  unique  and 
unusual  drciunstance,  not  for  the  type 
of  threat  that  occurs  with  frequency  in 
a  number  of  commtmities  within  the 
State  of  New  York. 

(2)  The  apphcant  does  not  have 
sufficient  local  resources,  and  other 
Federal  or  State  resources  are 
unavailable  to  alleviate  the  imminent 
threat. 

(3)  All  imminent  threat  projects  must 
meet  the  requirement  of  §  570.420(e). 

(b)  HUD  action.  (1)  Fifteen  percent  of 
the  funds  allocated  to  New  York  State 
inthe  Small  Cities  Program  will  be 
reserved  to  alleviate  imminent  threats  to 
the  public  health  or  safety  imless  a 
lesser  amount  is  specified  in  a  NOFA. 
Applications  shall  be  submitted  in 
accordance  with  §  570.423. 

(2)  Applications  which  meet  the 
requirements  of  this  section  may  be 
approved  by  the  Director  of  Community 
Plaiming  and  Development  of  the  HUD 
Office  without  competition. 

(3)  The  only  funds  reserved  for 
imminent  threats  to  the  public  health  or 
safety  are  those  specified  by  this  section 
as  modified  by  the  NOFA.  After  the 
funds  have  been  depleted,  HUD  shall 
not  consider  further  requests  for  grants 


relating  to  imminent  threats  during  that 
fiscal  year. 

(c)  Letter  to  proceed.  Notwithstanding 
§  570.425(a)(3),  after  a  determination 
has  been  made  that  an  imminent  threat 
exists,  HUD  may  issue  the  applicant  a 
letter  to  proceed  to  incur  costs  to 
alleviate  the  imminent  threat. 
Reimbursement  of  such  costs  is 
dependent  upon  HUD  approval  of  the 
final  application. 

(d)  Enviroiunental  renew.  Pursuant  to 
24  CFR  58.34(a)(8),  grants  for  imminent 
threat  to  public  health  or  safety  are 
excluded  bom  some  or  all  of  the 
environmental  review  requirements  of 
24  CFR  part  58,  to  the  extent  provided 
therein. 

§570.425    HUD  review  and  actions  on 
applications  tor  New  York  Stale  applicants. 

(a)  Final  opplication  submission.  (1) 
Submission  deadline.  HUD  will 
establish  a  time  period  diuing  which 
final  applications  must  be  submitted  to 
the  appropriate  office.  The  dates  for  this 
period  will  be  published  in  a  notice  in 
the  Federal  Register. 

(2)  Incomplete  applications. 
Applications  must  contain  the 
information  required  by  HUD. 
Information  relative  to  the  application 
will  not  be  accepted  or  considered  if 
received  after  the  submission  deadline, 
unless  the  information  is  specifically 
requested  in  writing  by  HUD. 

(3)  Costs  incurred  by  the  applicant,  (i) 
HUD  will  not  reimburse  or  recognize 
any  costs  incurred  before  submission  of 
the  final  application. 

(ii)  HUD  will  not  normally  reimburse 
or  recognize  costs  incurred  before  HUD 
approval  of  the  final  application. 
However,  under  unusual  circumstances, 
the  Director  of  Community  Planning 
and  Development  of  the  HUD  office  may 
consider  and  approve  written  requests 
to  recognize  and  reimburse  costs 
otherwise  incurred  in  accordance  with 
this  part,  after  the  submission  of  the 
application,  where  failure  to  do  so 
would  impose  undue  or  unreasonable 
hardship  on  the  applicant.  The 
described  authorization  will  be  made 
only  where  the  conditions  for  the 
release  of  funds  under  the  provisions  for 
environmental  review  have  been  met  to 
HUD'S  satisfaction,  in  accordance  with 
24  CFR  part  58,  and  with  the 
understanding  that  HUD  has  no 
obligation  to  approve  the  application, 
(b)  HUD  action  on  final  application. 
(1)  Review  and  notification.  Following 
the  review  of  the  applications,  HUD  will 
promptly  notify  each  applicant  of  the 
action  taken  with  regard  to  its 
appUcation.  Documentation  which 
supports  HUD's  decisions  on 


applications  will  be  available  to  the 
public. 

(2)  Conditional  approval.  HUD  may 
make  a  conditional  approval,  in  which 
case  the  grant  will  be  approved  but  the 
obligation  and  utilization  of  funds  will 
be  restricted.  The  reasons  for  the 
conditional  approval  and  the  actions 
necessary  to  remove  the  condition  will 
be  specified.  Failure  to  satisfy  the 
condition  may  result  in  a  termination  of 
the  grant. 

§570.426    Program  income. 

(a)  The  provisions  of  §  570.504(b) 
apply  to  all  program  income  generated 
by  a  specific  grant  and  received  prior  to 
grant  closeouL 

(b)  If  the  unit  of  general  local 
government  has  another  ongoing  CDBG 
grant  at  the  time  of  closeout,  the 
program  income  will  be  considered  to 
be  program  income  of  the  ongoing  grant 
The  grantee  can  choose  which  grant  to 
credit  the  program  income  to  if  it  has 
multiple  open  CDBG  grants. 

(c)  If  the  unit  of  general  local 
government  has  no  open  ongoing  CDBG 
grant  at  the  time  of  closeout,  program 
income  of  the  unit  of  general  local 
government  or  its  subrecipients  which 
amounts  to  less  than  $25,000  per  year 
will  not  be  considered  to  be  program 
income.  When  more  than  $25,000  of 
program  income  is  generated  from  one 
or  more  closed  out  grants  in  a  year  after 
closeout,  the  entire  amount  of  the 
program  income  is  subject  to  the 
requirements  of  this  part. 


§  570.427    Program  amendments. 

(a)  HUD  approval  of  certain  program 
amendments.  Grantees  shall  request 
prior  HUD  approval  for  all  program 
amendments  involving  new  activities  or 
alteration  of  existing  activities  that  will 
significantly  change  the  scope,  location, 
or  objectives  of  the  approved  activities 
or  beneficiaries.  Approval  is  subject  to 
the  following: 

(1)  Programs  or  projects  that  include 
new  or  significantly  altered  activities 
are  rated  in  accordance  with  the  criteria 
for  selection  applicable  at  the  time  the 
original  preapplication  or  application 
(whichever  is  applicable)  was  rated.  The 
rating  of  the  program  or  projects 
proposed  which  include  the  new  or 
altered  activities  proposed  by  the 
amendment  must  be  equal  to  or  greater 
than  the  lowest  rating  received  by  a 
funded  project  or  program  during  that 
cycle  of  ratings. 

(2)  Consideration  shall  be  given  to 
whether  any  new  activity  proposed  can 
be  completed  promptly. 

(3)  If  the  grant  was  received  on  a  non- 
competitive basis,  the  proposed 
amended  project  must  be  able  to  be 
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completed  promptly,  and  must  meet  all 
of  the  threshold  requirements  that  were 
required  for  the  original  project.  If  the 
proposal  is  to  amend  the  project  to  a 
type  of  project  that  was  rated 
competitively  in  the  Fiscal  Year  that  the 
non-competitive  project  was  funded,  the 
new  or  altered  activities  proposed  by 
the  amendment  must  receive  a  rating 
equal  to  or  greater  than  the  lowest  rating 
received  by  a  funded  project  or  program 
during  that  cycle  of  ratings. 

(b)  Documentation  of  program 
amendments.  Any  program 
a-mendments  that  do  not  require  HUD 
approval  must  be  hilly  documented  in 
the  grantee's  records. 

(c)  Citizen  participation  requirements. 
Whenever  an  amendment  requires  HUD 
approval,  the  requirements  for  citizen 
participation  in  §570.431  must  be  met. 


§570.428    Reallocated  funds.     ' 

(a)  General.  This  section  governs 
reallocated  funds  originally  allocated  for 
use  under  24  CFR  part  570,  subpart  F 
(Small  Qties  Program). 

(b)  Assignment  of  funds  to  be 
reallocated.  Reallocated  funds  may  be: 

(1)  Used  at  any  time  necessary  fora 
section  108  repayment  grant  under 
§570.432; 

(2)  Added  to  the  next  Small  Cities 
Program  competition: 

(3)  Used  to  fund  any  application  not 
selected  for  funding  in  the  most  recent 
Small  Cities  competition,  because  of  a 
procedural  error  made  by  HUD;  or 

(4)  Used  to  fund  the  most  highly 
ranked  imfunded  application  or 
applications  from  the  most  recent  Small 
Cities  Program  competition. 

(c)  Timing.  Funds  which  become 
available  shall  be  used  as  soon  as 
practicable. 

§  570.429    Hawaii  general  and  grant 
requirements. 

(a)  General.  This  section  shall  apply 
to  the  HUD-administered  Small  Cities 
Program  in  the  State  of  Hawaii. 

(b)  Scope  and  applicability.  Except  as 
otherwise  provided  in  this  section,  the 
policies  and  procedures  outlined  in 
subparts  A,  C,  J.  K.  O  of  this  part,  and 
in  §§570.420  and  570.430  through 
570.432  of  this  subpart,  shall  apply  to 
the  HUD-administered  Small  Cities 
Program  in  the  State  of  Hawaii. 

(c)  Grant  amounts.  (1)  Unless  a  NOFA 
for  a  specific  fiscal  year  provides  for  a 
different  method  of  distribution  for 
eligible  Hawaii  units  of  general  local 
government,  which  could  include 
competition,  or  a  set  aside,  grants  will 
be  distributed  as  follows:  For  each 
eligible  unit  of  general  local 
government,  a  formula  grant  amount 
will  be  determined  which  bears  the 


same  ratio  to  the  total  amount  available 
for  the  nonentitlement  area  of  the  State 
as  the  weighted  average  of  the  ratios 
between: 

(i)  The  population  of  that  eligible  unit 
of  general  local  government  and  the 
population  of  all  eligible  units  of 
general  local  government  in  the 
nonentitlement  areas  of  the  State; 

(ii)  The  extent  of  poverty  in  that 
eligible  unit  of  general  local  government 
and  the  extent  of  poverty  in  all  the 
eligible  units  of  general  local 
government  in  the  nonentitled  areas  of 
the  State:  and 

(iii)  The  extent  of  housing 
overcrowding  in  that  eligible  unit  of 
general  local  government  and  the  extent 
of  housing  overcrowding  in  all  the 
eligible  units  of  general  local 
government  in  the  nonentitled  areas  of 
the  State. 

(2)  In  determining  the  average  of  the 
ratios  under  this  paragraph  (c),  the  ratio 
involving  the  extent  of  poverty  shall  be 
counted  twice  and  each  of  the  other 
ratios  shall  be  counted  once. 
(0.25+0.50+0.25=1.00). 

(d)  Adjustments  to  grants.  Grant 
amounts  under  this  section  may  be 
adjusted  where  an  applicant's 
performance  is  judged  inadequate, 
considering: 

(1)  Capacity  to  utilize  the  grant 
amount  effectively  and  efficiently; 

(2)  Compliance  with  the  requirements 
of  §  570.902(a)  for  timely  expenditure  of 
funds  beginning  with  grants  made  in  FY 
1996.  In  making  this  calculation,  all 
outstanding  grants  will  be  considered. 
For  the  FY  1995  grant  the  requirement 
is  substantial  compliance  with  the 
applicant's  schedule  or  schedules 
submitted  in  each  previously  funded 
application; 

(3)  Compliance  with  other  program 
requirements  based  on  monitoring  visits 
and  audits. 

(e)  Reallocation,  (l)  Any  amounts  that 
become  available  as  a  result  of 
adjustments  under  paragraph  (d)  of  this 
section,  or  any  reductions  under  subpart 
O  of  this  part,  shall  be  reallocated  in  the 
same  fiscal  year  to  any  remaining 
eligible  applicants  on  a  pro  rata  basis. 

(2)  Any  formula  grant  amounts 
reserved  for  an  applicant  that  chooses 
not  to  submit  an  application  shall  be 
reallocated  to  any  remaining  eligible 
applicants  on  a  pro  rata  basis. 

(3)  No  amounts  shall  be  reallocated 
under  paragraph  (e)  of  this  section  in 
any  fiscal  year  to  any  applicant  whose 
grant  amount  was  adjusted  under 
paragraph  (d)  of  this  section  or  reduced 
under  subpart  O  of  this  part. 

(4)  This  section  may  l^  superseded  by 
requirements  promulgated  in  a  NOFA. 


(f)  Applications.  (1)  Presubmission. 
The  applicant  will  follow  the 
requirements  of  §  570.301(a)  and  (c).  as 
well  as  the  requirements  of  this  section, 
unless  these  requirements  are 
superseded  by  instructions  in  a 
published  NOFA. 

(2)  Submission,  (i)  HUD  will  require 
all  applicants  to  submit  an  application 
for  the  amount  estabUshed  under 
paragraphs  (c)  through  (e)  of  this  section 
by  a  date  established  by  HUD,  and  fo 
follow  the  requirements  of 
§  570.302(a)(1)  and  (2)  unless  these 
requirements  are  superseded  by 
instrurtions  in  a  published  NOFA. 

(ii)  Certifications.  The  certifications 
shall  be  submitted  in  a  form  prescribed 
by  HUD.  If  the  application  contains  any 
housing  activities,  the  applicant  shall 
certify  that  the  proposed  housing 
activities  are  consistent  with  its 
Comprehensive  Housing  Affordability 
Strategy  as  described  at  24  CFR  part  91 

(g)  Application  Approval.  HUD  will 
approve  the  appHcation  and 
certifications  unless  it  is  determined 
that  one  or  more  of  the  following 
requirements  have  not  been  met,  or 
unless  this  process  is  superseded  by 
instructions  in  a  published  NOFA. " 

(1)  Completeness.  The  submission 
shall  include  all  of  the  components 
reouired  in  paragraph  (f)  of  this  section. 

(2)  Timeliness.  The  submission  mu.st 
be  received  within  the  time  period 
estabhshed  in  paragraph  (f)  of  this 
section. 

(3)  Certifications.  The  certifications 
made  by  the  grantee  will  be  satisfactory 
to  the  Secretary  if  made  in  conformance 
with  the  requirements  of  paragraph  (Q  of 
this  section,  unless  the  Secretary  has 
determined  pursuant  to  subpart  O  of 
this  part  that  the  grantee  has  not 
complied  with  the  requirements  ol  this 
part  or  has  failed  to  carry  out  its 
Comprehensive  Housing  Affordability 
Strategy  in  a  timely  manner,  or 
determined  that  there  is  evidence,  not 
directly  involving  the  grantee's  past 
performance  under  this  program,  which 
tends  to  challenge  in  a  substantial 
manner  the  grantee's  certification  of 
future  performance.  If  the  Secretary 
makes  any  such  determination, 
however,  further  assurances  may  be 
required  to  be  submitted  by  the  grantee 
as  the  Secretary  may  deem  warranted  or 
necessary  to  find  the  grantee's 
certification  satisfactory. 

(h)  Grant agreement.The grant  will  be 
made  by  means  of  a  grant  agreement 
executed  h^  both  HUD  and  the  grantee. 

(i)  Conditional  grant.  The  Secretary 
may  make  a  conditional  grant  in  which 
case  the  obligation  and  use  of  grant 
funds  for  activities  may  be  restrictei;. 
Conditional  grants  may  be  made  uhi-re 
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there  is  substantial  evidence  that  there 
has  been,  or  there  will  be,  a  failure  to 
meet  the  performance  requirements  or 
criteria  described  in  subpart  O  of  this 
part.  In  such  case,  the  conditional  grant 
will  be  made  by  means  of  a  grant 
agreement,  executed  by  HUD,  which 
includes  the  terms  of  the  condition 
specifying  the  reason  for  the  conditional 
grant,  the  actions  necessary  to  remove 
the  condition  and  the  deadline  for 
taking  those  actions.  The  grantee  shall 
execute  and  return  such  an  agreement  to 
HUD  within  60  days  of  the  date  of  its 
transmittal.  Failure  of  the  grantee  to 
execute  and  return  the  grant  agreement 
within  60  days  may  be  deemed  by  HUD 
to  constitute  rejection  of  the  grant  by  the 
grantee  and  shall  be  cause  for  HUD  to 
determine  that  the  funds  provided  in 
the  grant  agreement  are  available  for 
reallocation  in  accordance  with  section 
106(c)  of  the  Act.  Failure  to  satisfy  the 
condition  may  result  in  a  reduction  in 
the  grant  amount  pursuant  to  §  570.911. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  2506- 
0060) 

§  570.430    HawaH  program  operation 
requirements. 

(a)  Limitation  on  planning  and 
administrative  costs.  For  grants  made 
prior  to  FY  1995,  no  more  than  20 
percent  of  the  sum  of  the  grant  plus 
program  income  received  during  the 
grant  period  shall  be  expended  for 
planning  and  program  administrative 
costs.  For  grants  received  in  FY  1995 
and  thereafter,  a  grantee  will  be 
considered  to  be  in  conformance  with 
the  requirements  of  §  570.200(g)  if 
expenditures  for  planning  and 
administration  during  the  most  recently 
completed  program  year  do  not  exceed 
20  percent  of  the  sura  of  the  grant  made 
for  that  program  year  and  the  program 
income  received  from  post  FY  1994 
grants  during  that  program  year. 

(b)  Performance  and  evahiation 
reports.  Grantees  will  follow  the 
requirements  of  §  570.507(a)  for 
entitlement  grant  recipients  for  all 
grants  received  in  FY  1995  and 
thereafter.  Grantees  will  continue 
following  the  requirements  of 

§  570.507(a)  for  HUD-administered 
small  cities  grants  for  grants  received 
prior  to  FY  1995  until  those  grants  are 
closed  out. 

(c)  Grant  closeouts.  Grants  received 
prior  to  FY  1995  shall  be  closed  out  in 
accordance  with  the  procedures  in 

§  570.509.  Grants  received  in  FY  1995 
and  thereafter  shall  not  be  closed  out 
individually.  A  grantee's  entire  program 
shall  be  closed  upon  program 
completion  if  a  grantee  ceases  its 


participation  in  the  Small  Cities 
Program. 

(d)  Public  Services.  Starting  with  the 
FY  1996  grant,  grantees  may  follow  the 
provisions  of  §  570.201(e)(1)  that  refer  to 
entitlement  grantees,  allowing  grantees 
to  use  15  percent  of  the  program  income 
received  in  the  previous  program  year  in 
addition  to  15  percent  of  the  grant 
amount  for  public  services. 

(e)  Compliance  with  the  primary 
objective.  Starting  with  the  FY  1995 
grant,  grantees  may  select  a  time  period 
of  one.  two  or  three  years  in  which  to 
meet  the  requirement  that  not  less  than 
70  percent  of  the  aggregate  of  CDBG 
fund  expenditures  be  for  activities 
benefitting  low-and  moderate-income 
persons.  Grants  made  prior  to  FY  1995 
will  be  considered  individually  for 
meeting  the  primary  objective,  and 
expenditures  for  pre  FY  1995  grants 
made  during  and  after  FY  1995  will  not 
be  considered  in  determining  whether 
the  primary  objective  has  been  met  for 
post  1994  grants.  If  the  State  of  Hawaii 
decides  to  administer  the  Community 
Development  Block  Grant  Program  for 
non-entitled  units  of  general  local 
government  in  Hawaii,  the  State  will  be 
bound  by  the  time  period  for  meeting 
the  primary  objective  that  was  chosen 
by  each  non-entitled  grantee  withra  the 
State  until  those  time  periods  have 
expired. 

(f)  Amendments.  (1)  The  grantee  shall 
amend  its  application  whenever  it 
decides  not  to  carry  out  an  activity 
described  in  its  application,  to  carry  out 
an  activity  not  previously  described,  or 
to  substantially  change  the  purpose, 
scope,  location,  or  beneficiaries  of  an 
activity.  Prior  to  the  submission  of  its 
FY  1995  appHcation,  each  grantee  shall 
develop  and  make  public  its  criteria  for 
what  constitutes  a  substantial  change  for 
this  purpose. 

(2)  Prior  to  amending  its  application, 
a  grantee  shall  follow  the  citizen 
participation  requirements  of  §  570.431 
except  that  HUD  is  not  required  to 
approve  the  amendment. 

§570.431    Citizen  participation. 

(a)  General.  An  applicant  that  is 
located  in  a  nonentitlement  area  of  a 
State  that  has  not  elected  to  distribute 
funds  shall  comply  with  the  citizen 
participation  requirements  described  in 
this  section,  including  requirements  for 
the  preparation  of  the  proposed 
application  and  the  final  application. 
The  requirements  for  citizen 
participation  do  not  restrict  the 
responsibility  or  authority  of  the 
applicant  for  the  development  and 
execution  of  its  community 
development  program. 


(b)  Citizen  participation  plan.  The 
applicant  must  develop  and  follow  a 
detailed  citizen  participation  plan  and 
must  make  the  plan  pubUc.  The  plan 
must  be  completed  and  available  before 
the  application  for  assistance  is 
submitted  to  HUD,  and  the  applicant 
must  certify  that  it  is  following  the  plan. 
The  plan  must  set  forth  the  applicant'* 
policies  and  procedures  for: 

(1)  Giving  citizens  timely  notice  of 
local  meetings  and  reasonable  and 
timely  access  to  local  meetings, 
information,  and  records  relating  to  the 
grantee "s  proposed  and  actual  use  of 
CDBG  funds  Including,  but  not  limitH 
to: 

(i)  The  amount  of  CDBG  hinds 
expected  to  be  made  available  for  the 
coming  year,  including  the  grant  and 
anticipated  program  income; 

(ii)  The  range  of  activities  that  may  be 
undertaken  with  those  funds; 

(iii)  The  estimated  amount  of  those 
funds  proposed  to  be  used  for  activities 
that  will  benefit  low  and  moderate 
income  persons; 

(iv)  The  proposed  CDBG  activities 
likely  to  result  in  displacement  and  the 
applicant's  plans,  consistent  with  the 
policies  developed  under  §  570.606(b). 
for  minimizing  displacement  of  persons 
as  a  result  of  its  proposed  activities;  and 
(v)  The  types  and  levels  of  assistance 
the  appUcant  plans  to  make  available  (or 
to  require  others  to  make  available)  to 
persons  displaced  by  CDBG-funded 
activities,  even  if  the  applicant  expects 
no  displacement  to  occur, 

(2)  Providing  technical  assistance  to 
groups  representative  of  persons  of  low 
and  moderate  income  that  request 
assistance  in  developing  proposals.  The 
level  and  type  of  assistance  to  be 
provided  is  at  the  discretion  of  the 
applicant.  The  assistance  need  not 
include  the  provision  of  funds  to  the 
groups; 

(3)  Holding  a  minimum  of  two  public 
hearings,  for  the  purpose  of  obtaining 
citizen's  views  and  formulating  or 
responding  to  proposals  and  questions. 
Each  public  hearing  must  be  conducted 
at  a  different  stage  of  the  CDBG 
program.  Together,  the  hearings  must 
address  community  development  and 
housing  needs,  development  of 
proposed  activities  and  review  of 
program  performance.  There  must  be 
reasonable  notice  of  the  hearings  and 
the  hearings  must  be  held  at  times  and 
accessible  locations  convenient  to 
potential  or  actual  beneficiaries,  with 
reasonable  accommodations  including 
material  in  accessible  formats  for 
persons  with  disabiUties.  The  applicant 
must  specify  in  its  plan  how  it  will  meet 
the  requirement  for  hearings  at  times 
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and  locations  convenient  to  potential  or 
actual  beneficiaries; 

(4)  Meeting  the  needs  of  non-English 
speaking  residents  in  the  case  of  pubUc 
hearings  where  a  significant  number  of 
non-English  speaking  residents  can 
reasonably  be  expected  to  participate; 

(5)  Responding  to  citizen  complaints 
and  grievances,  including  the 
procedures  that  citizens  must  follow 
when  submitting  complaints  and 
grievances.  The  applicant's  policies  and 
procedures  must  provide  for  timely 
written  answers  to  written  complaints 
and  grievances  within  15  working  days 
of  the  receipt  of  the  complaint,  where 
practioible;  and 

(6)  Encouraging  citizen  participation, 
particularly  by  low-  and  moderate- 
income  persons  who  reside  in  slum  or 
blighted  areas,  and  in  other  areas  in 
which  CDBG  funds  are  proposed  to  be 
used. 

(c)  Publication  of  proposed 
application.  The  applicant  shall  publish 
a  proposed  application  consisting  of  the 
proposed  community  development 
activities  and  community  development 
objectives  in  order  to  afford  affected 
citizens  an  opportunity  to: 

(1)  Examine  the  application's  contents 
to  determine  the  degree  to  which  they 
may  be  affected; 

(2)  Submit  comments  on  the  proposed 
apolication;  and 

(3)  Submit  comments  on  the 
performance  of  the  applicant. 

(d)  Preparation  of  a  final  application. 
An  applicant  must  prepare  a  final 
application.  In  the  preparation  of  the 
final  application,  the  applicant  shall 
consider  comments  and  views  received 
related  to  the  proposed  application  and 
may,  if  appropriate,  modify  the  final 
application.  The  final  application  shall 
be  made  available  to  the  public  and 
shall  include  the  community 
development  objectives  and  use  of 
funds,  and  the  community  development 
activities. 

(e)  Amendments.  To  assiue  citizen 
participation  on  amendments  to  final 
applications  that  require  HUD  approval 
under  §  570.427,  the  grantee  shall: 

(1)  Furnish  citizens  information 
concerning  the  amendment; 

(2)  Hold  one  or  more  public  hearings 
to  obtain  the  views  of  citizens  on  the 
proposed  amendment; 

(3)  Develop  and  publish  the  proposed 
amendment  in  such  a  manner  as  to 
afford  affected  citizens  an  opportunity 
to  examine  the  contents,  and  to  submit 
comments  on  the  proposed  amendment; 

(4)  Consider  any  comments  and  views 
expressed  by  citizens  on  the  proposed 
amendment  and.  if  the  grantee  finds  it 
appropriate,  modify  the  final 
amendment  accordingly;  and 


(5)  Make  the  final  amendment  to  the 
community  development  program 
available  to  the  public  before  its 
submission  to  HUD. 

§570.432    Repayment  of  section  108  loans. 

Notwithstanding  any  other  provision 
of  this  subpart,  a  unit  of  general  local 
government  in  a  nonentitlement  area 
where  the  State  has  not  elected  to 
administer  the  CDBG  program  shall  be 
eligible  for  Small  Qties  Grant  assistance 
hereunder  for  the  sole  purpose  of  paying 
any  amounts  due  on  debt  obUgations 
issued  by  such  unit  of  general  local 
government  (or  its  designated  pubUc 
agency)  and  guaranteed  by  the  Secretary 
pursuant  to  section  108  of  the  Act  (see 
subpart  M  of  diis  part).  The  award  of 
grant  assistance  for  such  purpose  shall 
be  consistent  with  section  106(d)(3)(B) 
of  the  Act.  in  such  amount,  and  subject 
to  such  conditions  as  the  Secretary  may 
determine.  Since  guaranteed  loan  funds 
(as  defined  in  §  570.701)  are  required  to 
be  used  in  accordance  with  national  and 
primary  objective  requirements,  and 
other  applicable  requirements  of  this 
part,  any  grant  made  to  make  payments 
on  the  debt  obligations  evidencing  the 
guaranteed  loan  shall  be  presumed  to 
meet  such  requirements,  unless  HUD 
determines  that  the  guaranteed  loan 
funds  were  not  used  in  accordance  with 
such  requirements.  Any  such 
determination  by  HUD  shall  not  prevent 
the  making  of  the  grant  in  amount  of  the 
pajTnent  due,  but  it  may  be  grounds  for 
HUD  to  take  appropriate  action  under 
subpart  O  based  on  the  original 
noncompliance. 

3.  In  24  CFR  part  570,  subpart  I,  a  new 
§  570.497  would  be  added  to  read  as 
follows: 


§570.497    Condition  of  State  election  to 
administer  State  CDBG  Program. 

Pursuant  to  section  106(d)(2)(A)(i)  of 
the  Act,  a  State  has  the  right  to  elect,  in 
such  manner  and  at  such  time  as  the 
Secretary  may  prescribe,  to  administer 
funds  allocated  under  subpart  A  of  this 
part  for  use  in  nonentitlement  areas  of 
the  State.  After  linsert  effective  date  of 
final  rule),  any  State  which  elects  to 
administer  the  allocation  of  CDBG  funds 
for  use  in  nonentitlement  areas  of  the 
State  in  any  year  must,  in  addition  to  all 
other  requirements  of  this  subpart, 
submit  a  pledge  by  the  State  in 
accordance  with  section  108(d)(2)  of  the 
Act.  and  in  a  form  acceptable  to  HUD, 
of  any  future  CDBG  grants  it  may 
receive  under  subpart  A  and  this 
subpart.  Such  pledge  shall  be  for  the 
purpose  of  assuring  repayment  of  any 
debt  obligations  (as  defined  in  §570.701 
of  this  part),  in  accordance  with  their 
terms,  that  HUD  may  have  guaranteed  in 


the  respective  State  on  behalf  of  any 
nonentitlement  public  entity  (as  defined 
in  §  570.701)  or  its  designated  public 
agency  prior  to  the  State's  election. 

4.  hi  §570.507,  paragraph  (a)(2)(ii)(A) 
would  be  revised  to  read  as  follows: 

§570.507    Reports. 

(a)  •  •  * 

(2)  •  *  • 

(ii)  *  •  • 

(A)  The  first  report  on  a  small  cities 
grant  should  be  submitted  no  later  than 
fifteen  working  days  after  September  30 
for  all  grants  executed  prior  to  April  i 
of  the  same  calendar  year.  The  first 
report  should  cover  the  period  from  the 
execution  of  the  grant  until  September 
30.  Reports  on  grants  made  after  March 
31  of  a  calendar  year  will  be  due  fifteen 
working  days  after  September  30  of  the 
following  calendar  year  and  the  reports 
will  cover  the  period  of  time  ftt)m  the 
execution  of  the  grant  until  September 
30  of  the  calendar  year  following  grant 
execution.  After  the  initial  submission, 
the  performance  and  evaluation  report 
will  be  submitted  annually  on  the 
fifteenth  working  day  after  September 
30  until  completion  of  the  activities 
funded  under  the  grant;  and 

5.  In  24  part  570,  subpart  M, 
consisting  of  §§  570.700  through 
570.710,  would  be  revised  in  its 
entirety,  to  read  as  follows: 

Subpart  M— Loan  Guarantees 

Sec. 

570.700  Purpose. 

570.701  Definitions. 

570.702  Eligible  applicants. 

570. 703  El  igible  activities. 

570.704  Application  requirements. 

570.705  Loan  requirements. 

570.706  Federal  guarantee;  subrogatioa 

570.707  Applicability  of  rules  and 
regulations. 

570.708  Sanctions. 

570.709  Allocation  of  loan  guarantee 
as.sistance. 

570.710  State  responsibilities. 

§570.700    Purpose. 

This  subpart  contains  requirements 
governing  the  guarantee  under  section 
108  of  the  Act  of  debt  obligations  as 
defined  in  §570.701. 

§570.701    Definitions. 

Borrower  means  the  public  entity  or 
its  designated  public  agency  that  issues 
debt  obligations  under  this  subpart. 

Debt  obligation  means  a  promissory 
note  or  other  obligation  issued  by  a 
public  entity  or  its  designated  public 
agency  and  guaranteed  by  HUD  under 
this  subpart,  or  a  trust  certificate  or 
other  obligation  offered  by  HUD  or  any 
other  offeror  approved  for  purpose  of 
this  subpart  by  HUD  which  is 


47510 


Federal  Register  /  Vol.  59.  No.  178  /  Thursday.  September  15.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.i78  /  Thursday.  September  15.  1994  /  Proposed  Rules 


47511 


JMI 


guaranteed  by  HUD  under  this  subpart 
and  is  based  on  and  backed  by  a  trust 
or  pool  composed  of  notes  or  other 
obligations  issued  by  public  entities  or 
their  designated  public  agencies  and 
guaranteed  or  eligible  for  guarantee  by 
HUD  under  this  subpart. 

Designated  public  agency  means  a 
public  agency  designated  by  a  public 
entity  to  issue  debt  obligations  as 
borrower  under  this  subpart. 

Entitlement  public  entity  means  a 
metropolitan  city  or  an  urban  county 
receiving  a  grant  under  subpart  D  of  this 

part. 

Guaranteed  loan  funds  means  the 
proceeds  payable  to  the  borrower  from 
the  issuance  of  debt  obligations  under 
this  subpart. 

Nonentitlement  public  entity  means 
any  unit  of  general  local  government  in 
a  nonentitlement  area. 

Public  entity  means  any  unit  of 
general  local  government,  including 
units  of  general  local  government  in  a 
nonentitlement  area. 

State-assisted  public  entity  means  a 
unit  of  general  local  government  in  a 
nonentitlement  area  which  is  assisted 
by  a  State  as  required  in  §  570.704(b)(9) 
and  §  570.705(b)(2). 

§570.702    Eligible  appttcants. 

The  following  public  entities  may 
apply  for  loan  guarantee  assistance 
under  this  subpart. 

(a)  Entitlement  public  entities. 

(b)  Nonentitlement  public  entities  that 
are  assisted  in  the  submission  of 

.  applications  by  States  that  administer 
the  CDBG  program  (under  sul)part  I  of 
this  part).  Such  assistance  shall  consist, 
at  a  minimum,  of  the  certifications 
required  under  §  570.704(b)(9)  (and 
actions  pursuant  thereto). 

(c)  Nonentitlement  public  entities 
eligible  to  apply  for  grant  assistance 
under  subpart  F  of  this  part. 

§570.703    Eligible  activities. 

Guaranteed  loan  funds  may  be  used 
for  the  following  activities,  provided 
such  activities  meet  the  requirements  of 
§  570.200.  However,  guaranteed  loan 
funds  may  not  be  used  to  reimburse  the 
CDBG  program  account  or  line  of  credit 
for  costs  incurred  by  the  public  entity  or 
designated  public  agency  and  paid  with 
CDBG  grant  funds  or  program  income. 

(a)  Acquisition  of  improved  or 
unimproved  real  property  in  fee  or  by 
long-term  lease,  including  acquisition 
for  economic  development  purposes. 

(b)  Rehabilitation  of  real  property 
owned  or  acquired  by  the  public  entity 
or  its  designated  public  agency." 

(c)  Payment  of  interest  on  obligations 
guaranteed  under  this  subpart. 

(d)  Relocation  payments  and  other 
relocation  assistance  for  individuals. 


families,  businesses,  nonprofit 
organizations,  and  farm  operations  who 
must  relocate  permanently  or 
temporarily  as  a  result  of  an  activity 
financed  with  guaranteed  loan  funds, 
where  the  assistance  is: 

(1)  Required  under  the  provisions  of 
§§  570.488  (b)  or  (c)  or  570.606  (b)  or  (c): 
or 

(2)  Determined  by  the  public  entity  to 
be  appropriate  under  the  provisions  of 
§§  570.488(d)  or  570.606(d). 

(e)  Clearance,  demolition  and 
removal,  including  movement  of 
structures  to  other  sites,  of  buildings 
and  improvements  on  real  property 
acquired  or  rehabilitated  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section. 

(0  Site  preparation,  including 
construction,  reconstruction,  or 
installation  of  public  and  other  site 
improvements,  utilities,  or  facilities 
(other  than  buildings),  which  is: 

(1)  Related  to  the  redevelopment  or 
use  of  the  real  property  acquired  or 
rehabilitated  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section,  or 

(2)  For  an  economic  development 
purpose. 

(g)  Payment  of  issuance, 
underwriting,  servicing,  and  other  costs 
associated  with  private  sector  financing 
of  debt  obligations  under  this  subpart. 

(h)  Housing  rehabilitation  eligible 
under  §570.202. 

(i)  The  following  economic 
development  activities: 

(1)  Activities  eligible  under  §  570.203; 
and 

(2)  Community  economic 
development  projects  eligible  under 
§570.204. 

(j)  Construction  of  housing  by 
nonprofit  organizations  for 
homeownership  under  section  17(d)  of 
the  United  States  Housing  Act  of  1937 
(Housing  Development  Grants  Program. 
24  CFR  part  850)  or  title  VI  of  the 
Housing  and  Community  Development 
Act  of  1987  (Nehemiah  Housing 
Opportunity  Grants  Program.  24  CFR 
part  280). 

(k)  A  debt  service  reserve  to  be  used 
in  accordance  with  requirements 
specified  in  the  contract  entered  into 
pursuant  to  §  570.705(b)(1). 

(1)  Acquisition,  construction, 
reconstruction,  rehabilitation,  or 
installation  of  public  facilities  (except 
for  buildings  for  the  general  conduct  of 
government). 

(m)  In  the  case  of  applications  by     • 
public  entities  which  are.  or  which 
contain,  "colonias"  as  defined  in 
section  916  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (42 
U.S.C.  5306  note),  as  amended  by 
section  810  of  the  Housing  and 
Community  Development  Act  of  1992), 


acquisition,  construction, 
reconstruction,  rehabilitation  or 
installation  of  public  works  and  site  or 
other  improvements  which  serve  the 
colonia. 

§  570.704    Application  requirements. 

(a)  Presubmission  and  citizen 
participation  requirements. 

(1)  Before  submission  of  an 
application  for  loan  guarantee  assistance 
to  HUD,  the  public  entity  must: 

(i)  Develop  a  proposed  application 
that  includes  the  following  items: 

(A)  The  community  development 
objectives  the  public  entity  proposes  to 
pursue  with  the  guaranteed  loan  funds. 

(B)  The  activities  the  public  entity 
proposes  to  carry  out  with  the 
guaranteed  loan  funds.  Each  activity 
must  be  described  in  sufficient  detail, 
including  the  specific  provision  of 

§  570.703  under  which  it  is  eligible  and 
the  national  objective  to  be  met,  amount 
of  guaranteed  loan  funds  expected  to  be 
used,  and  location,  to  allow  citizens  to 
determine  the  degree  to  which  they  will 
be  affected.  The  proposed  application 
must  indicate  which  activities  are 
expected  to  generate  program  income. 
The  application  must  also  describe 
where  citizens  may  obtain  additional    - 
information  about  proposed  activities.  . 

(C)  A  description  of  the  pledge  of 
grants  required  under  §  570.705(b)(2).  In 
the  case  of  applications  by  State-assisted 
public  entities,  the  description  shall 
note  that  pledges  of  grants  will  be  made 
by  the  State  and  by  the  public  entity. . 

(ii)  Fulfill  the  applicable  requirements 
in  its  citizen  participation  plan 
developed  in  accordance  with 
§  570.704(a)(2). 

(iii)  Publish  com.munity-wide  its 
proposed  application  so  as  to  afford 
affected  citizens  an  opportunity  to    - 
examine  the  application's  contents  and 
to  provide  comments  on  the  proposed 
application. 

(iv)  Prepare  its  final  application.  Once 
the  public  entity  has  held  the  public 
hearing  and  published  the  proposed 
application  as  required  by  paragraphs 
(a)(1)  (ii)  and  (iii)  of  this  section, 
respectively,  the  public  entity  must 
consider  any  such  comments  and  views 
received  and  if  the  public  entity  deems 
appropriate.  modif>'  the  proposed 
application.  Upon  completion,  the 
public'entity  must  make  the  final 
application  available  to  the  public.  The 
final  application  must  describe  each 
activity  in  sufficient  detail  to  permit  a 
clear  understanding  of  the  nature  of 
each  activity,  as  well  as  identify  the 
specific  provision  of  §570.703  under 
which  it  is  eligible,  the  national 
.  objective  to  be  met.  and  the  amount  of 
guaranteed  loan  funds  to  be  used.  The 


final  application  must  also  indicate 
which  activities  are  expected  to  generate 
proCTam  income. 

(v)  If  an  application  for  loan  guarantee 
assistance  is  to  be  submitted  by  an 
entitlement  public  entity 
simultaneously  with  the  public  entity's 
submission  for  its  entitlement  grant,  the 
public  entity  shall  include  and  identify 
in  its  proposed  and  final  statements  of 
community  development  objectives  and 
projected  use  of  funds  prepared  for  its 
annual  grant  pursuant  to  §  570.301  the 
activities  to  be  undertaken  with  the 
guaranteed  loan  funds,  the  national 
objective  to  be  met  by  each  of  these 
activities,  the  amount  of  any  program 
income  expected  to  be  received  during 
the  program  year,  and  the  amount  (rf 
guaranteed  loan  funds  to  be  used;  the 
public  entity  shall  also  include  in  these 
statements  a  description  of  the  pledge  of 
grants  required  under  §  570.705(b)(2).  In 
-such  cases  the  proposed  and  final 
appHcation  requirements  of  paragraphs 
(J).  (iii),  and  (iv)  of  this  section  will  be 
deemed  to  have  been  met. 

(2)  Citizen  participation  plan.  The 
public  entity  must  develop  and  follow 
a  detailed  citizen  participation  plan  and 
make  the  plan  public.  The  plan  must  be 
completed  and  available  before  the 
application  is  submitted  to  HUD.  The 
plan  may  be  the  plan  required  for  the 
CDBG  program,  modified  to  include 
guaranteed  loan  funds.  The  public 
entity  is  not  required  to  hold  a  separate 
public  hearing  for  its  CDBG  program 
and  for  the  guaranteed  loan  funds  to 
obtain  citizens'  views  on  community 
development  and  housing  needs.  The 
plan  must  set  forth  the  public  entity's 
polici^  and  procedures  for. 

(i)  Giving  citizens  timely  notice  of 
local  meetings  and  reasonable  and 
timely  access  to  local  meetings, 
information,  tmd  records  relating  to  the 
public  entity's  proposed  and  actual  use 
of  guaranteed  loan  funds,  including,  but 
not  limited  to: 

(A)  The  amount  of  guaranteed  loan 
funds  expected  to  be  made  available  for 
the  coming  year,  including  program 
income  anticipated  to  be  generated  by 
the  activities  carried  out  with 
guaranteed  loan  funds; 

(B)  The  range  of  activities  that  may  be 
undertaken  with  guaranteed  loan  funds; 

(C)  The  estimated  amount  of 
guaranteed  loan  funds  (including 
program  income  derived  therefrom) 
proposed  to  be  used  for  activities  that 
will  benefit  low  and  moderate  income 
persons; 

(D)  The  proposed  activities  likely  to 
result  in  displacement  and  the  public 
entity's  plans,  consistent  with  the 
policies  developed  under  §  570.606  or 
§  570.488  for  minimizing  displacement 


of  persons  as  a  result  of  its  proposed 
activities. 

(ii)  Providing  technical  assistance  to 
groups  representative  of  persons  of  low 
and  moderate  income  that  request 
assistance  in  developing  proposals.  The 
level  and  type  of  assistance  to  be 
provided  is  at  the  discretion  of  the 
public  entity.  Such  assistance  need  not 
include  the  provision  of  funds  to  such 
groups. 

(iii)  Holding  a  minimum  of  two  public 
hearings,  each  at  a  different  stage  of  the 
publit  entity's  program,  for  the  purpose 
of  obtaining  the  views  of  citizens  and 
formulating  or  responding  to  proposals 
and  questions.  Together  the  hearings 
must  address  community  development 
and  housing  needs.  develo|Hnent  of 
proposed  activities  and  review  of 
program  performance.  At  least  one  of 
these  hearings  must  be  held  before 
submission  of  the  application  to  obtain 
the  views  of  citizens  on  community 
development  and  housing  needs. 
Reasonable  notice  of  the  hearing  must 
be  provided  and  the  hearing  must  be 
held  at  times  and  locations  convenient 
to  potential  or  actual  beneficiaries,  with 
accommodation  for  the  handicapped. 
The  pubUc  entity  must  specify  in  its 
plan  how  it  will  meet  the  requirement 
for  a  hearing  at  times  and  locations 
convenient  to  potential  or  actual 
beneficiaries. 

(i  v)  Meeting  the  needs  of  non-English 
speaking  residents  in  the  case  of  public 
hearings  where  a  significant  number  of 
non-English  speaking  residents  can 
reasonably  be  expected  to  participate, 
(v)  Providing  affected  citizens  with 
reasonable  advance  notice  of,  and 
opportunity  to  comment  on,  proposed 
activities  not  previously  included  in  an 
application  and  acUvities  which  are 
proposed  to  be  deleted  or  substantially 
changed  in  terms  of  purpose,  scope, 
location,  or  beneficiaries.  The  criteria 
the  public  entity  will  use  to  determine 
what  constitutes  a  substantial  change  for 
this  purpose  must  be  described  in  the 
citizen  participation  plan. 

(vi)  Responding  to  citizens' 
complaints  and  grievances,  including 
the  procedures  that  citizens  must  follow 
when  submitting  complaints  and 
grievances.  The  public  entity's  policies 
and  procedures  must  provide  for  timely 
written  answers  to  written  complaints 
and  grievances  within  15  working  days 
of  the  receipt  of  the  complaint,  where" 
practicable. 

(vii)  Encouraging  dtizen 
participation,  particularly  by  low  and 
moderate  income  persons  who  reside  in 
slum  or  blighted  areas,  and  other  areas 
in  which  guaranteed  loan  funds  are 
proposed  to  be  used. 


(b)  Submission  requirements.  An 
application  for  loan  guarantee  assistance 
may  be  submitted  at  any  time.  The 
application  (or  final  statement)  shall  be 
submitted  to  the  appropriate  HUD 
Office  and  shall  be  accompanied  by  the 
following: 

(DA  description  of  how  each  of  the 
activities  to  be  carried  out  with  the 
guaranteed  loan  funds  meets  one  of  the 
entertain  §570.208. 

(2)  A  schedule  for  repayment  of  the 
loan  which  identifies  the  sources  of 
repayment,  together  with  a  statement 
identifying  the  entity  that  will  act  as 
borrower  and  issue  the  debt  obligations. 

(3)  A  certification  providing  assurance 
that  the  public  entity  possesses  the  legal 
authority  to  make  the  pledge  of  grants 
required  under  §  570.705(b)(2). 

(4)  A  certification  providing  assurance 
that  the  pubfic  entity  has  made  efforts 
to  obtain  financing  for  activities 
described  in  the  application  without  the 
use  of  the  loan  guarantee,  the  public 
entity  will  maintain  documentation  of 
such  efforts  for  the  term  of  the  loan 
guarantee,  and  the  public  entity  cannot 
complete  such  financing  consistent  with 
the  timely  execution  of  the  program 
plans  without  such  guarantee. 

(5)  The  drug-free  workplace 
certification  required  under  24  CFR  part 
24  (.'\ppendix  C). 

(6)  The  certification  regarding 
debarment  and  suspension  required 
under  24  CFR  part  24  (AppendiJi  A). 

(7)  The  anti-lobbying  statement 
required  under  24  CFR  part  87 
(Aopendix  A). 

(8)  Certifications  by  the  public  enlity 
that:  ^ 

(i)  It  possesses  the  legal  authority  to 
submit  the  application  for  assistance 
under  this  subpart  and  to  use  the 
guaranteed  loan  funds  in  accordance 
with  the  requirements  of  this  subpart. 

(ii)  hs  governing  body  has  duly 
adopted  or  passed  as  an  official  act  a  . 
resolution,  motion  or  similar  action 
authorizing  the  person  identified  as  the 
offu  iai  representative  of  the  public 
entity  tosubmit  the  application  and 
amendments  thereto  and  all 
understandings  and  assurances 
contained  therein,  and  directing  aiid 
authorizing  the  person  identified  as  the 
official  representative  of  the  public 
entity  to  act  in  connection  with  the 
application  to  provide  such  additional 
information  as  may  be  required. 

(iii)  Before  submission  of  its 
application  to  HUD.  the  public  entity 
has: 

(A)  Furnished  citizens  with 
information  required  by 
§570.704(a)(2)(i): 

(B)  Held  at  least  one  public  hearing  to 
obtain  the  views  of  citizens  on 
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community  development  and  housing 
needs;  and 

(C)  Prepared  its  application  in 
accordance  with  §570.704(a)(l)(iv)  and 
made  the  application  available  to  the 

public. 

(iv)  It  is  following  a  detailed  citizen 
participation  plan  which  meets  the 
requirements  described  in 
§  570.704(a)(2). 

(v)  The  public  entity  will 
affirmatively  further  fair  housing,  and 
the  guaranteed  loan  fijnds  will  be 
administered  in  compliance  with: 

(A)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d  et  seq.):  and 

(B)  The  Fair  Housing  Act  (42  U.S.C. 
3601-20). 

(vi)  (A)  (For  entitlement  public 
entities  only.)  In  the  aggregate,  at  least 
70  percent  of  all  CDBG  funds,  as  defined 
at  §  570.3,  to  be  expended  during  the 
one,  two,  or  three  consecutive  years 
specified  by  the  public  entity  for  its 
CDBG  program  will  be  for  activities 
which  benefit  low  and  moderate  income 
persons,  as  described  in  criteria  at 
§  570.208(a). 

(B)  (For  nonentitlement  public 
entities  eligible  under  subpart  F  of  this 
part  only)  It  will  comply  with  national 
objectives  requirements,  as  applicable 
under  subpart  F  of  this  part. 

(vii)  It  will  comply  with  the 
requirements  governing  displacement, 
relocation,  real  property  acquisition, 
and  the  replacement  of  low  and 
moderate  income  housing  described  in 
§570.488  or  §570.606. 

(viii)  It  will  comply  with  the 
requirements  of  §  570.200(c)(2)  with 
regard  to  the  use  of  special  assessments 
to  recover  the  capital  costs  of  activities 
assisted  with  guaranteed  loan  funds, 
(ix)  (Where  applicable,  the  public 
entity  may  also  include  the  following 
additional  certification.)  It  lacks 
sufficient  resources  from  funds 
provided  under  this  subpart  or  program 
income  to  allow  it  to  comply  with  the 
provisions  of  §  570.200(c)(2),  and  it 
must  therefore  assess  properties  owned 
and  occupied  by  moderate  income 
persons,  to  recover  the  guaranteed  loan 
funded  portion  of  the  capital  cost 
without  paying  such  assessments  in 
their  behalf  from  guaranteed  loan  funds. 

(x)  It  will  comply  with  the  other 
provisions  of  the  Act  and  with  other 
applicable  laws. 

(9)  In  the  case  of  an  application 
submitted  by  a  State-assisted  public 
entity,  certifications  by  the  State  that: 

(i)  It  agrees  to  make  the  pledge  of 
grants  required  under  §570.705(b)(2). 

(ii)  It  possesses  the  legal  authority  to 
make  such  pledge. 

(iii)  At  least  70  percent  of  the 
aggregate  use  of  CDBG  grant  funds 


received  by  the  State,  guaranteed  loan 
funds,  and  program  income  during  the 
one,  two,  or  three  consecutive  years 
specified  by  the  State  for  its  CDBG 
program  will  be  for  activities  that 
benefit  low  and  moderate  income 
persons. 

(iv)  It  agrees  to  assume  the 
responsibilities  described  in  §  570.710. 

(c)  HUD  revieiv  and  approval  of 
applications.  (1)  HUD  will  normally 
accept  the  certifications  submitted  with 
the  application.  HUD  may,  however, 
consider  relevant  information  which 
challenges  the  certifications  and  require 
additional  information  or  assurances 
from  the  public  entity  or  State  as 
warranted  by  such  information. 

(2)  The  HUD  Office  shall  review  the 
application  for  compliance  with 
requirements  specified  in  this  subpart 
and  forward  the  application  together 
with  its  recommendation  for  approval  or 
disapproval  of  the  requested  loan 
guarantee  to  HUD  Headquarters. 

(3)  HUD  may  disapprove  an 
application,  or  may  approve  loan 
guarantee  assistance  for  an  amount  less 
than  requested,  for  any  of  the  following 
reasons: 

(i)  HUD  determines  that  the  guarantee 
constitutes  an  unacceptable  financial 
risk.  Factors  that  will  be  considered  in 
assessing  financial  risk  shall  include, 
but  not  be  limited  to,  the  following: 

(A)  The  length  of  the  proposed 
repayment  period; 

(B)  The  ratio  of  expected  annual  debt 
service  requirements  to  expected  annual 
grant  amount; 

(C)  The  likelihood  that  the  public 
entity  or  State  will  continue  to  receive 
grant  assistance  under  this  part  during 
the  proposed  repayment  period; 

(D)  The  public  entity's  ability  to 
furnish  adequate  security  pursuant  to 
§  570.705(b),  and 

(E)  The  amount  of  program  income 
the  proposed  activities  are  reasonably 
estimated  to  contribute  toward 
repayment  of  the  guaranteed  loan. 

(ii)  The  requested  loan  amount 
exceeds  any  of  the  limitations  specified 
under  §  570.705(a). 

(iii)  Funds  are  not  available  in  the 
amount  requested. 

(iv)  The  performance  of  the  public 
entity,  its  designated  public  agency  or 
State  under  this  part  is  unacceptable. 

(v)  Activities  to  be  undertaken  with 
the  guaranteed  loan  funds  are  not 
eligible  under  §  570.703. 

(vi)  Activities  to  be  undertaken  with 
the  guaranteed  loan  funds  do  not  meet 
the  criteria  in  §  570.208  for  compliance 
with  one  of  the  national  objectives  of 
the  Act. 

(4)  HUD  will  notify  the  public  entity 
in  writing  that  the  loan  guarantee 


request  has  either  been  approved, 
reduced  or  disapproved.  If  the  request  is- 
reduced  or  disapproved,  the  public 
entity  shall  be  informed  of  the  specific 
reasons  for  reduction  or  disapproval.  If 
the  request  is  approved,  HUD  shall  issue 
an  offer  of  commitment  to  guarantee 
debt  obligations  of  the  borrower 
identified  in  the  application  subject  to 
compliance  with  the  requirements 
authorized  by  §  570.705  (b),  (d),  (g)  and 
(h)  for  securing  and  issuing  debt 
obligations,  the  conditions  for  release Taf 
funds  described  in  paragraph  (d)  of  this 
section,  and  such  other  conditions  as 
HUD  may  specify  in  the  commitment 
documents  in  a  particular  case. 

(5)  Amendments.  If  the  public  entity 
wishes  to  carry  out  an  activity  not 
previously  described  in  its  application 
or  to  substantially  change  the  purpose, 
scope,  location,  or  beneficiaries  of  an 
activity,  the  amendment  must  be 
approved  by  HUD.  Amendments  by 
State-assisted  public  entities  must  also 
be  approved  by  the  State.  The  public 
entity  shall  follow  the  citizen  - 

participation  requirements  for 
amendments  in  §  570.704(a)(2). 

(d)  Environmental  review.  The  public 
entity  shall  comply  with  HUD 
environmental  review  procedures  (24 
CFR  part  58)  for  the  release  of  funds  for 
each  project  carried  out  with  loan 
guarantee  assistance.  These  procedures 
set  forth  the  regulations,  policies, 
responsibilities  and  procedures 
governing  the  carrying  out  of 
environmental  review  responsibilities  of 
public  entities.  All  public  entities, 
including  nonentitlement  public 
entities,  shall  submit  the  request  for 
release  of  funds  and  related  certification 
for  each  project  to  be  assisted  with 
guaranteed  loan  funds  to  the 
appropriate  HUD  Field  Office, 
(e)  Displacement,  relocation, 
acquisition,  and  replacement  of 
housing.  The  public  entity  (or  the 
.  designated  public  agency)  shall  comply 
with  the  displacement,  relocation, 
acquisition  and  replacement  of  low/ 
moderate-income  housing  requirements 
in  §§  570.488  or  570.606  in  connection 
with  any  activity  financed  in  whole  or 
in  part  with  guaranteed  loan  funds. 

§  570.705    Loan  requirements. 

(a)  Limitations  on  commitments.  (I)  If 
loan  guarantee  commitments  have  been 
i.ssued  in  any  fiscal  year  in  an  aggregate 
amount  equal  to  50  percent  of  the 
amount  approved  in  an  appropriation 
act  for  that  fiscal  year,  HUD  may  limit 
the  amount  of  commitments  any  one 
public  entity  may  receive  during  such 
fiscal  year  as  follows  (except  that  HUD 
will  not  decrease  commitments  already 
issued): 


Federal  Register  /  Vol.  59.  No.  178  /  Thursday.  September  15.  1994  /  Proposed  Rules 


47513 


(i)  The  amount  any  one  entitlement 
public  entity  may  receive  may  be 
limited  to  $35,000,000. 

(ii)  The  amount  any  one 
nonentitlement  pubHc  entity  may 
receive  may  be  limited  to  $7,000,000. 

(iii)  The  amount  any  one  public  entity 
may  receive  may  be  hmited  to  such 
amount  as  is  necessary  to  allow  HUD  to 
give  priority  to  applications  containing 
activities  to  be  carried  out  in  areas 
designated  as  empowerment  zones/ 
enterprise  communities  by  the  Federal 
Government  or  by  any  State. 

(2)  In  addition  to  the  limitations  -  - 
specified  in  paragraph  (a)(1)  of  this 
section,  thefollowing  limitations  shall 

apply- 

(i)  Entitlement  public  entities.  No 
commitment  to  guarantee  shall  be  made 
if  the  total  unpaid  balance  of  debt     ' 
obligations  guaranteed  under  this 
subpart  (excluding  any  amount  defeased 
under  the  contract  entered  into  under 
§  570.705(b)(1))  on  behalf  of  the  public 
entity  would  thereby  exceed  an  amount 
equal  to  five  times  the  amount  of  the 
most  recent  grant  made  pursuant  to 
§  570.304  to  the  public  entity.  ' 

(ii)  State-assisted  public  entities.  No 
commitment  to  guarantee  shall  be  made 
if  the  total  unpaid  balance  of  debt 
obligations  guaranteed  under  this 
subpart  (excluding  any  amount  defeased 
under  the  contract  entered  into  under 
§  570.705(b)(1))  on  behalf  of  the  public 
entity  and  all  other  State-assisted  public 
entities  in  the  State  would  thereby 
exceed  an  amount  equal  to  five  times 
the  amount  of  the  most  recent  grant 
received  by  such  State  under  subpart  I.    . 

(iii)  Nonentitlement  public  entities 
eligible  under  subpart  F  of  this  part.  No 
commitment  to  guarantee  shall  be  made 
with  respect  to  a  nonentitlement  public 
entity  in  the  State  of  Hawaii  if  the  total 
unpaid  balance  of  debt  obligations 
guaranteed  under  this  subpart 
(excluding  any  amount  defeased  under 
the  contract  entered  into  under 
§  570.705(b)(1))  on  behalf  of  the  public 
entity  would  thereby  exceed  an  amount 
equal  to  five  times  the  amount  of  the 
most  recent  grant  made  pursuant  to 
§  570.429  to  the  public  entity.  No 
commitment  to  guarantee  shall  be  made 
with  respect  to  a  nonentitlement  public 
entity  in  the  State  of  New  York  if  the 
total  unpaid  balance  of  debt  obligations 
guaranteed  under  this  subpart 
(excluding  any  amount  defeased  under 
the  contract  entered  into  under 
§  570.705(b)(1))  on  behalf  of  the  public 
entity  would  thereby  exceed  the  greater 
of  five  times: 

(A)  The  most  recent  grant  approved 
for  the  public  entity  pursuant  to  subpart 
F  of  this  part. 


(B)  The  average  of  the  most  recent 
three  grants  approved  for  the  public 
entity  pursuant  subpart  F  of  this  part, 
excluding  any  grant  in  the  same  fiscal 
year  as  the  commitment,  or 

(C)  The  average  amount  of  grants 
made  under  subpart  F  of  this  part  to 
units  of  general  local  government  in 
New  York  State  in  the  previous  fiscal 
year. 

(b)  Security  requirements.  To  assure 
the  repayment  of  debt  obligations  and 
the  charges  incurred  under  paragraph 
(g)  of  this  section  and  as  a  condition  for 
receiving  loan  guarantee  assistance,  the 
public  entity  (and  State  and/or 
designated  public  agency,  as  applicable) 
shall: 

(1)  Enter  into  a  contract  for  loan 
guarantee  assistance  with  HUD,  in  a 
form  acceptable  to  HUD,  including 
provisions  for  repayment  of  debt 
obligations  guaranteed  hereunder; 

(2)  Pledge  all  grants  made  or  for 
which  the  public  entity  or  State  may 
become  eligible  under  this  part;  and 

(3)  Furnish,  at  the  discretion  of  HUD. 
such  other  security  as  may  be  deemed 
appropriate  by  HUD  in  making  such 
guarantees.  Other  security  shall  be 
required  for  all  loans  with  repayment 
periods  of  ten  years  or  longer.  Such 
other  security  shall  be  specified  in  the 
contract  entered  into  pursuant  to 
§  570.705(b)(1).  Examples  of  other 
security  HUD  may  require  are: 

(i)  Program  income  as  defined  in 
§  570.500(a); 

(ii)  Liens  on  real  and  personal 
property; 
(iii)  Debt  service  resen,es;  and 
(iv)  Increments  in  local  tax  receipts 
generated  by  activities  carried  out  with 
the  guaranteed  loan  funds. 

(c)  Use  of  grants  for  loan  repayment. 
Notwithstanding  any  other  provision  of 
this  part: 

(1)  Community  Development  Block 
Grants  allocated  pursuant  to  section  106 
of  the  Act  (including  program  income 
derived  therefrom)  may  be  used  for: 

(i)  Paying  principal  and  interest  due 
(including  such  issuance,  servicing, 
underwriting,  or  other  costs  as  may  be 
incurred  under  paragraph  (g)  of  this 
section)  on  the  debt  obligations 
guaranteed  under  this  Subpart; 

(ii)  Defeasing  such  debt  obligations; 
and 

(iii)  Establishing  debt  service  reser\es 
as  additional  security  pursuant  to 
paragraph  (b)(3)  of  this  section, 

(2)  HUD  may  apply  grants  pledged 
pursuant  to  paragraph  (b)(2)  of  this 
section  to  any  amounts  due  under  the 
debt  obligations,  the  payment  of  costs 
incurred  under  paragraph  (g)  of  this 
.section,  or  to  the  purchase  or  defeasance 
of  .such  debt  obligations,  in  accordance 


with  the  terms  of  the  contract  required 
by  paragraph  (b)(1)  of  this  section. 

(d)  Debt  obligations.  Debt  obligations 
guaranteed  under  this  subpart  shall  be 
in  the  form  and  denominations 
prescribed  by  HUD.  Such  debt 
obligations  may  be  issued  and  sold  only 
under  such  terms  and  conditions  as  ma\ 
be  prescribed  by  HUD.  HUD  may 
prescribe  the  terms  and  conditions  of 
debt  obligations,  or  of  their  issuance  and 
sale,  by  regulation  or  by  contractual 
arrangements  authorized  by  section 
108(r)(4)  of  the  Act  and  paragraph  (h)  o\ 
this  section.  Unless  specifically 
provided  otherwise  in  the  contract  for 
loan  guarantee  assistance  required 
under  paragraph  (b)  of  this  section,  debt 
obligations  shall  not  constitute  general 
obligations  of  any  public  entity  or  State 
secured  by  its  full  faith  and  credit. 

(e)  Taxable  obligations.  Interest 
earned  on  debt  obligations  under  this 
subpart  shall  be  subject  to  Federal 
taxation  as  provided  in  section  108(j)  of 
the  Act. 

(f)  Loan  repayment  period.  The  term 
of  debt  obligations  under  this  subpart 
shall  not  exceed  twenty  years. 

(g)  Issuance,  underwriting,  senicing. 
and  other  costs.  Each  public  entity  or  its 
designated  public  agency  issuing  debt 
obligations  under  this  subpart  must  pay 
the  issuance,  underwriting,  servicing.  ' 
and  other  costs  associated  with  the 
private  sector  financing  of  the  debt 
obligations.  Such  costs  are  payable  out 
of  the  guaranteed  loan  funds. 

(h)  Contracting  with  respect  to 
issuance  and  sale  of  debt  obligations, 
effect  of  other  laws.  No  State  or  local 
law,  and  no  Federal  law.  shall  preclude 
or  limit  HUD's  exercise  of: 

(1)  The  power  to  contract  with  respett 
to  public  offerings  and  other  sales  of 
debt  obligations  under  this  subpart 
upon  such  terms  and  conditions  as  HUD 
deems  appropriate; 

(2)  The  right  to  enforce  anv  such 
contract  by  any  means  deemed 
aporopriate  by  HUD; 

(3)  Any  ownership  rights  of  HUD,  as 
applicable,  in  debt  obligations  under 
this  subpart. 

§  570.706    Federal  guarantee;  sul>rogation. 

The  full  faith  and  credit  of  the  United 
States  is  pledged  to  the  payment  of  all 
guarantees  made  under  this  subpart. 
Any  such  guarantee  made  bv  HUD  shall 
be  conclusive  evidence  of  the  eligibility 
of  the  debt  obligations  for  such 
guarantee  with  respect  to  principal  and 
interest,  and  the  validity  of  such 
guarantee  so  made  shall  be 
incontestable  in  the  hahds  of  a  holder  of 
the  guaranteed  debt  obligations.  If  HITD 
pays  a  claim  under  a  guarantee  made 
under  section  108  of  the  Act.  HUD  shn!  t 
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be  fully  subrogated  for  all  the  rights  of 

the  holder  of  the  guaranteed  debt 

obligation  with  respect  to  such 

obligation. 

§570.707    ApplkaWMtyot  rules  and 


(a)  En^iemeat  public  entities.  Tte 
provisions  of  subparts  A.  C.  J.  K  and  O 
of  this  part  applicable  to  entitlement 
grants  shall  apply  equally  to  guaranteed 
loan  hinds  and  other  CDBG  hinds 
except  to  the  extent  they  are  specifically 
modified  or  augmented  by  the 
provisions  of  this  subpart. 

(b)  State-assisted  public  entities.  The 
provisions  of  subpart  I  of  this  part,  and 
the  tequireroents  the  State  imposes  on 
units  of  general  local  government 
receiving  Community  Development 
Block  Grants  or  program  income  to  the 
extent  applicable,  shall  apply  equally  to 
guaranteed  loan  hmds  and  Commumty 
Development  Block  Grants  (including 
program  income  derived  therefrom) 
administered  by  the  State  under  the 
CDBG  program,  except  to  the  extent 
they  are  specifically  modified  or 
augmented  by  the  provisions  of  this 

{^Nonentitlement  public  entities 
eligible  under  subpart  F.  The  provisions 
of  subpart  F  of  this  part  shall  apply 
equally  to  guaranteed  loan  funds  and 
other  CDBG  funds,  except  to  the  extent 
they  are  specifically  modified  or 
augmented  by  the  provisions  of  this 
subp>art. 


§57a70«   Sanetlone. 

(a)  Non-S!ate  Assisted  Public  Entities. 
The  perfonnance  review  procedures 
described  in  subpart  O  of  this  part  apply 
to  all  public  entities  receiving 


guaranteed  loan  funds  other  than  State- 
assisted  public  entities.  Performance 
deficiencies  in  the  use  of  guaranteed 
loan  fetnds  made  available  to  such 
public  entities  (or  program  income 
derived  thwefrom)  or  violations  of  the 
contract  entered  into  pursuant  to 

§  570,7O5(bMl)  m«y  r««"lt '"  **^* 
imposition  of  a  sanction  authonzed 
pursuant  to  §  570.900(b)(7)  against 
pledged  CDBG  grants.  In  addition,  upon 
a  finding  by  HUD  that  the  public  entity 
has  failed  to  comply  substantially  with 
any  provision  of  the  Act  with  respect  to 
either  the  pledged  grants  or  the 
guaranteed  loan  funds  or  program 
income.  HUD  may  take  action  against 
the  pledged  grants  as  provided  in 
§  570.913  and/or  may  take  action  as 
provided  in  the  contract  for  loan 
guarantee  assistance. 

(b)  State-assisted  public  entities. 
Performance  deficiencies  in  the  use  of 
guaranteed  loan  funds  (or  program 
income  derived  therefrom)  or  violations 
of  the  contract  entered  into  pursuant  to 
§  570.705(b)(1)  may  result  in  an  action 
authorized  pursuant  to  §§  570.495  or 
570.496-  In  addition,  upon  a  finding  by 
HUD  that  the  State  or  public  entity  has 
failed  to  comply  substantially  with  any 
provision  of  the  Act  with  respect  to  the 
pledged  CDBG  nonentitlement  funds, 
the  guaranteed  loan  funds,  or  program 
income.  HUD  may  take  action  against 
the  pledged  funds  as  provided  in 
§  570.496  and/or  may  take  action  as 
provided  in  the  contract. 


§  570.70«    Allocation  of  loan  guarantee 
assistance. 

Of  the  amount  approved  in  any 
appropriation  act  for  guarantees  under 


this  subpart  in  any  fiscal  year,  70 
percent  shall  be  allocated  for 
entitlement  public  entities  and  30 
percent  shall  be  allocated  for 
nonentitlement  public  entities.  HUD 
need  not  comply  with  these  percentage 
requirements  in  any  fiscal  year  to  the 
extent  that  there  is  an  absence  of 
applications  approvable  under  this 
subpart  from  entitlemwit  or 
nonentitlement  public  entities. 

§570.716    State  reaponsJbitWes. 

The  State  is  responsible  for  choosing 
public  entities  that  it  will  assist  under 
this  subpart.  States  are  free  to  develop 
procedures  and  requirements  for 
determining  which  activities  will  be 
assisted,  subject  to  the  requirements  of 
this  subpart.  Upon  approval  by  HUD  of 
an  application  from  a  State-assisted 
public  entity,  the  State  will  be 
principally  responsible,  subject  to  HUD 
oversight  under  subpart  I  of  this  part,  for 
ensuring  that  the  public  entity  complies 
with  all  applicable  requirements 
governing  the  use  of  the  guaranteed  loan 
hinds.  Notwithstanding  the  State's 
responsibilities  described  above.  HUD 
may  take  any  action  necessary  for 
ensuring  compliance  with  requirements 
affecting  the  security  interests  of  HUD 
with  respect  to  the  guaranteed  loan. 

Dated:  September  12. 1994. 
Andrew  Cmobio, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
IFR  Doc.  94-2279«  Filed  9-14-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

[Docket  No.  940830-4230) 

Economic  Deveiopment  Financial 
Restructuring  Assistance  Program  for 
Businesses  Affected  by  the  Southern 
California  Earthquake 

agency:  Economic  Development 
'  Administration  (EDA).  Department  ot 
Commerce  (DoC). 
ACTION:  Notice.      ^ 

summary:  The  Economic  Development 
Administration  (EDA)  announces  the 
policies  and  the  application  procedures 
for  funds  available  to  support  disaster 
relief  programs  designed  to  assist 
affected  businesses  located  in 
communities  impacted  by  the  Qilifomia 
Northridge  earthquake,  under  the 
Presidential  declaration  of  disaster  of 
lanuary  17, 1994. 

DATES:  This  announcement  is  effet;tivu 
September  15,  1994.  An  Intermediary 
VVorlcsheet.  with  instructional 
guidelines  (Appendix  A),  will  serve  as 
the  initial  proposal  for  EDA  review. 
This  information  is  available  from 
EDA's  Pasadena  office.  The  completed 
worksheets  will  be  received  for  30  days 
from  the  date  of  this  notice.  Due  to  the 
exigency  of  the  Financial  Restnicturing 
Assistance  Program,  EDA  may 
commence  with  grant  awards  prior  to 
the  30  day  deadline  for  receipt  of  the 
worksheets. 

ADDRESSES:  To  establish  merits  of 
project  proposals,  interested  parties 
should  contact  the  EDA  Disaster  Field 
Office.  150  East  Colorado  Boulevard. 
Suite  101,  Pasadena.  California  91105: 
telephone  (818)  583-6831. 
FOR  FURTHER  ■iFORMATION  CONTACT: 
Potential  applicants  should  contact  tlie 
Economic  Development  Representatives 
(EDRs).  Charles  Oaks  or  James  Laver\ .  at 
the  EDA  Disaster  Field  Office,  l.sn  East 
Colorado  Boulevard.  Suite  101. 
Pasadena,  California  91105:  telephone 
(818) 583-6831. 

SUPPLEMENTARY  INFORMATION:  Bin 
Amtrican-Made  Equipment  or 
Products— Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121.  Sections  606  (a) 
,md(b). 

Refer  to  the  Notice  published  on 
M^riJi  30. 1994.  in  the  Federal  Register 


(59  FR  14996)  for  information  on  EDAs 
general  policies  and  other  requirements. 

Authority 

Support  for  this  pfogram  is  authorized 
under  the  contingency  fund  provided  to 
the  President  under  Public  Law  103- 
211.  the  Emergency  Supplemental 
Appropriations  Act  of  1994. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

The  Special  Economic  Development 
and  Adjustment  Assistance  Program— 
Long-Term  Economic  Deterioration 
(WED)  and  Sudden  and  Severe 
Economic  Disloc:ation  (SSED)  is  listed 
under  CFDA  11.307. 

Program  Description 

Assistance  will  be  provided  in  the 
form  of  grants  to  eligible  intermediaries 
to  capitalize  or  rei:apitalize  a  revolving 
loan  fund  program.  The  primary 
purpose  and  focus  of  the  initial  lending 
phase  of  the  program  will  be  to  pK-ovide 
funds  to  a.ssist  in  the  financial 
restructuring  of  businesses  dented 
assistance  by  the  Small  Business 
Administration  (SBA).  Businesses  that 
receive  loans  from  EDA  grantees  under 
this  program  must  demonstrate  to 
grantws  that  financial  viability  existed 
heforc  the  effects  of  the  disaster  on  the 
capital  structure  of  the  business. 

Upon  completion  of  an  initial  lending 
phase,  intermediaries  will  be  eHgible  to 
apply  program  hmds  to  assist  other 
targeted  businesses  after  submittal  of  an 
Administrative  Plan  which  addres.sesa 
longer-term  recovery  strategy. 

Funding  Availability 

Funds  in  the  amount  of  S.10  million 
are  available  for  this  disaster  recover)- 
program  and  shall  remain  available 
until  expended. 

Funding  Instrument 

Funds  will  be  awarded  through  grants 
under  the  Sudden  and  Severe  Economic 
Dislocation  (SSED)  program  under  Title 
IX  of  the  Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(Pub.  L.  89-136.  42  U.S.C.  3241  et  .seq.) 
(P\VED.\).  as  described  in  the  Federal 
Register  of  March  30. 1994  (59  FR 
15U05).  that  announces  EDA's  FY  1994 
Notice  of  Availability  of  Funds,  or  such 
subsequent  annual  Notices  of  the 
.^vailabiHty  of  Funds. 

Fligible  Applicants 

Priority  consideration  for  sele<;tion  of 
intermediaries  will  l)e  given  to 
Conmumity  Development  Corporations 
as  defined  in  the  Community  Economic 
Development  Act  (42  U.S.C.  9802),  and 
to  nonprofit  organizations  determined 


by  EDA  to  be  representative  of  a 
redevelopment  area.  To  meet  this 
requirement,  nonprofit  organizations 
shall  obtain  a  written  endorsement  from 
the  city  or  county  in  which  the 
nonprofit  operates. 

All  nonprofit  applicants  are  subject  to 
a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of.  or  are 
presently  facing,  criminal  charges  such 
as  fraud^theft.  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management,  honesty  or 
financial  integrity. 

Gmntee  Responsibilities 

Grantees  selected  for  this  program 
shall  agree  to  administer  these  funds  in 
accordance  with  applicable  EDA 
publi.shed  directives.  To  implement  the 
intent  of  the  program,  substantial 
deviation  from  the  above-mentioned 
directives  may  be  required.  EDA  will 
work  with  the  grantees  and  provide 
individual  or  blanket  waivers  from  the 
established  directives,  when 
appropriate. 

Since  the  nature  of  the  loans 
contemplated  under  this  program 
involve  substantial  risk  compared  to 
loans  traditionally  made  with  funds 
available  to  grantees  under  Title  IX  of 
the  Public  Works  and  Economic 
Development  Act  of  1965  (PWEDA).  as 
amended,  grantees  must  agree  to 
participate  in  special  efforts  as 
announced  from  time  to  time  by  EDA  to 
assure  prudent  management  of  these 
funds.  Additionally,  grantees  will  be 
expected  to  participate  in  EDA- 
sponsored  initiatives  to  leverage  the 
impact  of  these  funds  through  such 
met:hanisms  as  securitization. 

Proposal  Submission  Procedures 

Proposals  for  assistance  authorized 
under  the  contingency  fund  provided  to 
the  President  under  Public  Law  103- 
211.  the  Emergency  Supplemental 
Appropriations  Act  of  1994,  shall  be 
submitted  to  EDA's  Pasadena  Disaster 
Field  Office,  as  noted  in  the  ADDRESSES 
section  of  this  Notice. 

Intermediaries  must  cleariy 
demonstrate  how  the  EDA  assistance 
will  help  businesses  recover  from  the 
economic  hardship  and  other  problems 
caused  by  the  Northridge  Earthquake. 
'    and  that  such  assistance  has  been 
preceded  by  sound  planning.  Interested 
parties  should  contact  EDA's  Pasadena 
Di.saster  Field  Office  for  a  proposal 
pa<;kage. 

Grant  Rates 

Local  share  requirements  art; 
di.s<:us.sed  in  the  Federal  Regi.ster  of 


March  30.  1994.  (59  FR  15006) 
announcing  the  policies  and  application 
procedures  for  EDA's  Fiscal  Year  1994 
programs.  Due  to  the  critical  nature  of 
this  program,  the  Assistant  Secretarj-  for 
Economic  Development. has  determined 
that  a  higher  than  normal  grant  rate  will 
be  considered.  Grants  will  be  awarded 
at  the  level  not  to  exceed  90  pert;ent  of 
the  project  cost.  Grant  funds  may  be 
awarded  for  revolving  loan  hmd 
a.s.sistance.  and  for  administrative 
support  not  to  exceed  two  years.  In 
extenuating  circumstances,  EDA  may 
waive  the  local  share  requirement  where 
permitted  by  the  PWEDA  and  its 
implementing  regulations  at  13  CFR 
Chapter  III. 

Application  Procedures, 

Following  the  review  of  the 
Intermediary  Worksheet  (Appendix  A). 
EDA  will  invite  those  entities  whose 
projects  are  selected  for  consideration  to 
."submit  full  applications.  E.xcept  as 
modified  herein,  application 
procedures,  evaluation  criteria,  and 
post-approval  project  implementation 
information  for  the  Title  IX-assistance 
are  described  in  the  Federal  Register  of 
March  30.  1994.  (59  FR  15005) 
announcing  ED.^'s  Notice  of 
Availability  of  Funds  for  FY  1994. 

The  form  associated  with  this  notice 
has  been  approved  by  0MB  under 
Control  Number  0610-00.58. 


Datod:  .September  9. 1994. 

William  W.  Ginsberg. 

Asxistant  Secretary  for  Economic 
Development. 

Appendix  A — Intermediary  Worksheet. 
EDA's  Financial  Restructuring  Assistance 
Program 

Interested  parties  should  submit  a  concisi? 
rt'sponse  to  each  of  the  following  items, 
preferably  no  more  than  ten  pages  total. 
Provide  a  cover  sheet  signed  by  the  prepiirer 
or  executive  officer. 

1.  Describe  the  natun;  of  your  overall 
organization  and  the  sources  of 
administrative  and  program  fimding.  Provide 
an  organization  chart  and  a  copy  of  the  most 
recent,  auditrtl  financial  statements  for  your 
organization. 

2.  Describe  your  organization's 
involvement  in  economic  di;velopmenl 
lending,  including  a  description  of  the 
programs  which  you  provide  business 
technical  assistance,  loan  packaging  services, 
loan  portfolio  administration,  loan  servicing, 
workouts,  and/or  foreclosure  actions.  Provide 
a  summary  of  the  loan  activity  for  each 
program  for  which  your  organization  has  a 
priman,'  role. 

3.  lYovide  the  status  of  loans  which  your 
organization  was  responsible  for  approving 
and  servicing:  discuss  or  provide  data 
showing  the  repayment  and  default  status  of 
these  loans.  Indicate  the  #  and  S  amount  of 
loans  pre.scnfly  being  ser\iced  and  the 
historical  default  rate  of  managed  portfolios 

4.  Describe  your  organization's  loan 
.iilministration  capabilities,  including  the 
num.ber  of  people  directly  involved  in 
lending  activiftes.  and  the  degree  to  which 


your  organization  has  been  or  is  involve*!  in 
negotiating  or  restructuring  debt  obligations. 
Provide  resumes  of  key  loan  personnel 
directly  involved  in  lending  functions,  and 
list  loan  board  memliership  by  cxxupation 
and  employer  name,  if  applicable. 

5.  Briefly  describe  your  lending  and 
servicing  procedures  and  systems  for 
delivery  and  servicing  of  loan  programs  for 
which  your  organization  is  responsible. 

ft.  Explain  how  your  organization  n-la»es  to 
the  community  at  large  and  set  forth  the 
reasons  you  t>elieve  your  organization  is  (or 
will  Ik-)  rer.«ignized  as  a  leading  institution 
for  oc;onomic  and  entn-preneurial 
development  in  your  present  service  area 
(and  expanded  ser\'ice  area,  if  applicable). 
DescrilK-  your  present  service  area  (iind 
expanded  scr\ice area,  if  applicabir) 

7.  Describe  the  amount  of  the  grant  funds 
under  this  program  which  your  organization 
would  request,  and  could  realistically  and 
successfully  lend  within  two  years,  liased 
upon  your  stated  assumptions  Indicate  how 
you  would  market  this  program  relative  to 
existing  and  (proposed!  exjwnded  ser\-ice 
an!as.  Indicate  how  this  would  be 
accomplished  with  existing  and/or  additional 
lending  staff,  including  a  brief  discussion  or 
present  staff  capacity  and  experiena; 
regarding  debt  n'slnicturing.  and  dollar 
requirements  to  administer  the  proposi-d 
program  over  an  initial  thn?e-year  perittd. 
(Note  that  interest  earnings  may  be  used  tj>r 
program  administrative  expenses.)  I'n)vide 
suggestions  how  the  program  could  or  should 
lie  operated. 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Office  of  Justice  Programs;  Missing 
Children's  Assistance  Act;  Fiscal  Year 
1S94  Competitive  Discretionary  Grant 
Program:  Second  Mational  Incidence 
Studies  of  Missing,  Abducted, 
Runaway  and  Thrownaway  Children 
(NiSMART  II) 

AGENCY:  Office  of  Justice  Programs. 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  Issuance  of  solicitation 
for  applications  for  the  Second  National 
Incidence  Studies  of  Missing.  Abducted, 
Runaway  and  Thrownaway  Children 
(NISMART  U). __^ 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJTDP)  is 
publishing  this  Notice  of  a  Competitive 
Discretionary  Grant  Program  and 
announcing  the  availability  of  the  OJJDP 
application  kit  under  section 
404(b)(2)(D)  of  the  Juvenile  Justice  and 
Delinquency  Act  of  1974.  as  amended 
(the  Act).  42  U.S.C.  5773(b)(2)(D).  An 
OJPP  Application  Kit  containing  a  copy 
of  the  GuideUnes,  application  form 
(Standard  Form  424),  standard  and 
special  conditions,  the  OJJDP  Peer 
Review  Guidelines,  OJJDP  Competition 
and  Peer  Review  Procedures,  and  other 
supplemental  information  relevant  to 
the  application  process  can  be  obtained 
by  calling  the  Juvenile  Justice 
Clearinghouse,  toll-free.  24  hours  a  day, 
(800) 638-6736. 

DATES:  All  applications  must  be 
received  by  5  p.m.  e.s.t.,  October.  30. 
1994.  Applications  received  after  the 
deadline  date  will  not  be  considered. 
ADDRESSES:  Applications  must  be 
mailed  or  delivered  to:  NISMART  11, 
Research  and  Program  Development 
Division.  OJJDP.  Room  782.  633  Indiana 
Avenue.  N\V.  Washington.  D.C..  20531. 
(202) 307-0586. 

FOR  FURTHER  INFORMATION  CONTACT:  Parn 
Cammarata.  Research  and  Program 
Development  Division.  OJJDP,  Room 
782.  633  Indiana  Avenue,  NW. 
Washington.  D.C.,  20531.  (202)  307- 
0586. 

SUPPLEMENTARY  INFORMATION: 

Purpose 

Pursuant  to  the  Missing  Childrerf's 
Assistance  Act.  Title  IV,  section 
404(b)(3)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974.  as 
amended,  42  U.S.C.  5773(b)(3),  OJJDP  is 
required  to  conduct  periodic  studies  of 
the  incidence  of  missing  children.  The 
first  such  study  was  published  in  May 


1990.  providing  national  esdmates  of 
the  numbers  of  children  who  were 
abducted  by  family  or  non-family 
members,  runaway,  thrownaway,  lost  or 
otherwise  missing  during  1988.  OJPP  is 
now  conducting  the  second  National 
Incidence  Studies  of  Missing.  Abducted, 
Runaway  &  Thrownaway  Children 
(NISMART  n).  The  purpose  of 
NISMART  n  is  to  develop  reliable  and 
valid  statistics  on  the  incidence  of 
children  who  are  missing,  abducted, 
runaways  or  thrownaway. 

Background 

"Missing.  Abducted,  Runaway  and 
Thrownaway  Children  in  America.  First 
Report:  Numbers  and  Characteristics," 
(NISMART  I)  published  in  May  1990, 
was  developed  in  response  to  the 
statutory  mandate,  section  404(b)(3)  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended,  42 
U.S.C.  5773,  which  requires  OJPP  to 
conduct  periodic  national  incidence 
studies  to  determine  for  a  given  year  the 
actual  number  of  children  reported 
HHSsing.  the  number  of  children  who  are 
victims  of  abduction  by  strangers,  the 
number  of  children  who  are  victims  of 
parental  kidnappings  and  the  numt)er  of 
children  who  are  recovered  each  year. 
The  studies  funded  by  OJJDP  had  two 
primary  objectives:  (1)  To  develop  valid 
and  reliable  national  estimates  of  the 
numbers  of  children  reported  and/or 
known  to  be  missing  in  the  course  of  a 
given  year  as  well  as  the  number  of 
these  children  who  are  recovered;  and 
(2)  To  establish  profiles  of  missing 
children  and  characteristics  of  the 
episodes. 

NISMART  I  developed  a 
comprehensive  strategy  to  respond  to 
the  specific  requirements  of  the 
legislation  and  to  the  unique  problems 
of  defining  and  counting  these  children. 
Five  distinct  categories  of  problems  that 
children  experience  were  examined  in 
the  study  in  order  to  seek  evidence  of 
missing  children.  Each  involved  certain 
situations  in  which  children  were 
missing  or  displaced  in  some  manner 
that  appeared  to  put  them  at  risk  of 
harm.  The  five  populations  include: 

(1)  Family  Abductions  (children 
abducted  by  parents  or  other  family 
members) 

(2)  Non-Family  Abductions  (children 

,  abducted  by  strangers  and  other  non- 
family  members) 

(3)  Runaways 

(4)  Thrownaways 

(5)  Lost  or  Otherwise  Missing  Children 

The  NISMART  I  studies  included: 

(1)  A  Household  Telephone  Survey 

(2)  A  Juvenile  Facilities  Survey 

(3)  A  Returned  Runaway  Study 


(4)  A  Network  Study 

(5)  A  Police  Records  Study 

(6)  An  FBI  Data  Reanalysis  Study 

(7)  A  Community  Professionals  Study 

Subsequent  to  the  NISMART  I  project. 
OJJDP  funded  a  planning  effort  to 
support  methodological  and  conceptual 
activities  in  preparation  for  the  second 
national  study  of  the  incidence  of 
missing  children.  The  major  purposes  of 
the  planning  effort  were  to  examine 
conceptual,  methodological,  policy, 
cost,  and  other  factors  in  connection 
with  NISMART  II.  and  to  make 
recommendations  for  the  design  of  this 
second  study.  Major  planning  activities 
included: 

(1)  An  assessment  of  NISMART  I; 

(2)  A  Key  Informants  Survey  to 
identify  NISMART  II  information  needs 
and  sources  of  information; 

(3)  A  Planning  Symposium  which 
brought  together  knowledgeable 
individuals  to  comment  and  make 
recommendations  for  NISMART  II; 

(4)  An  exploration  of  additional  data 
sources  and  methodologies  that  may 
improve  NISMART  I; 

(5)  Development  of  draft  definitions, 
and  draft  screening  and  survey 
questions  for  a  household  survey; 

(6)  An  analysis  of  the  Police  Records 
Study  conducted  in  NISMART  I;  and 

(7)  Recommendations  for  NISMART 

n. 

The  results  of  the  planning  effort  are 
presented  in  the  report  entitled 
"Planning  the  Second  National 
Incidence  Studies  of  Missing.  Abducted. 
Runaway  &  Thrownaway  Children,"  . 
which  is  available  at  the  Juvenile  Justice 
Clearinghouse  (1-800-638-8736).  along 
with  related  references  cited  later  in  this 
announcement. 

Goals 

OJJDP  undertakes  this  project  to 
provide  crucial  information  to  parents, 
legislators,  judges,  police,  social 
workers,  and  many  other  related 
professionals.  The  project  will  build 
upon  the  conceptual  and 
methodological  experiences  of 
NISMART  I.  and  will  build  upon  the 
activities  of  the  NISMART  II  planning 
effort  in  order  to  conduct  a  sound, 
valuable,  cost-effective  study  focusing 
on  the  classification  and  estimation  of 
missing  children  incidents. 

The  project  will  allow  for  a  better 
understanding  of  the  extent  of  missing, 
abducted,  runaway,  and  thrownaway 
youth,  and  other  victimizations  of 
children,  by  focusing  more  sharply  thnn 
NISMART  i  on  the  incidence  of  missing 
children. 


Objectives 

•  To  develop  valid  and  reliable 
national  estimates  of  the  numbers  and 
characteristics  of  the  incidents  and 
children  who  are  missing,  abducted, 
runaway  or  throvsrnaway,  and  the 
number  reported  to  the  police  and/or 
known  to  be  missing  in  the  course  of  a 
given  year  as  well  as  the  number  of 
these  children  who  are  recovered; 

•  To  develop  vaUd  and  reliable 
national  estimates  of  the  incidence  of 
sexual  assault  and  exploitation  of 
children  and  youth  by  non-family 
members; 

•  To  improve  the  validity  and 
reliability  of  incidence  estimation 
regarding  the  number  of  children  who 
are  missing,  abducted,  runaway,  or 
thrownaway; 

•  To  improve  identification  of  eligible 
incidents,  and  to  accommodate 
recommended  changes  in  the  definition 
of  case  types; 

•  To  respond  to  the  legislative 
requirements,  the  strengths  and 
weaknesses  of  NISMART  I.  the 
comparability  between  NISMART  I  and 
II.  and  the  recommendations  of  the 
planning  effort  for  the  conduct  of 
NISMART  II; 

•  To  develop  a  single  estimate  of 
missing  children  that  is 
methodologically  sound  and  meaningful 
for  interpretive  and  policy  making 
purposes;  and 

•  To  refine  survey  methods  for 
interviewing  youth  about  victimization 
and  other  high-risk  experiences. 


Program  Strategy 

The  organization  selected  to  conduct 
this  research  project  will  be  responsible 
for  all  aspects  of  the  project,  whether 
carried  out  directly- or  contracted  to 
other  organizations  or  individuals. 

Applicants  should  famiUarize 
themselves  wdth  all  relevant  NISMART 
materials  listed  in  the  Reference 
Section. 

The  following  discussion  of  program 
strategy  summarizes  some  of  the 
recommendations  from  the  planning 
process.  Applicants  are  expected  to 
describe  in  their  application  how  the 
recommended  strategy  may  or  may  not 
resuh  in  achievement  of  the  stated    - 
objectives.  Furthermore,  applicants  are 
also  invited  and  encouraged  to  submit 
alternative  methods  for  carrying  out  the 
goals  and  objectives  of  this  research 
project.  Regardless,  applicants  are 
expected  to  expand  upon  their  strategy 
by  providing  a  discussion  of  the  issues 
and  more  detail  regarding  the 
methodology. 

The  proposed  program  strategy 
includes  seven  components: 


(1)  A  project  advisory  board 

(2)  A  household  survey 

(3)  A  police  records  study 

(4)  A  juvenile  facilities  study 

(5)  An  analysis  of  the  community 
professionals  study  conducted  under 
NIS-3 

(6)  The  development  of  a  singlfe  estimate 
of  missing  children 

(7)  A  project  implementation  plan 

Project  Advisory  Board 

A  core  program  advisory  board  of  at 
least  three  outside  experts  and  three 
Federal  agency  representatives  will  be 
selected  to  provide  substantive  and 
technical  advice  to  this  program.  OJJDP 
also  encourages  seeking  input  from 
additional  scholars,  practitioners, 
educators  and  policy  makers.  The  board 
will  provide  advice,  guidance  and 
overall  direction  of  the  project,  and  to 
review  project  plans,  and  draft  and  final 
reports  of  the.grantee. 


Household  Survey 

A  nationally  representative  household 
sur\'ey  consisting  of  interviews 
regarding  40.000  children  will  be 
conducted  for  the  major  purpose  of 
collecting  data  to  support  incidence 
estimates  for  non-family  and  family 
abductions,  runaways,  thrownaways 
and  lost,  injured  or  otherwise  missing 
children.  The  study  will  focus  on  the 
classification  and  estimation  of 
incidents;  however,  the  study  will  retain 
sufficient  detail  about  the  cases, 
children,  and  perpetrators  in  order  to 
provide  useful  information  for 
prevention,  policy  and  program 
development. 

The  NISMART  II  household  sur\'ey 
would  differ  from  NISMART  I  in  the 
following  areas: 

(1)  Greater  focus  on  the  classification 
and  estimation  of  incidents; 

(2)  An  increase  in  child  sample  size 
to  at  least  40,000; 

(3)  Interviews  with  12-17  year  old 
youth  for  all  categories  of  children; 

(4)  More  extensive  screening 
questions; 

(5)  Use  of  a  standard  incident  report 
form  integrated  for  all  child  case  tj-pes; 
and 

(6)  National  estimates  of  the  incidence 
of  sexual  assault  and  exploitation  of  ' 
children  and  youth  by  non-family 
members. 

NISMART  II  will  consist  of  a 
telephone  survey  yielding  40.000 
interviews  with  youth  age  12-17  as' the 
primary  respondents.  Parents/caretakers 
will  serve  as  proxies,  as  appropriate, 
and  for  children  under  age  12. 

Discussions  among  researchers  and 
practitioners  indicate  that  definitions  of 


missing,  abducted,  runaway,  and 
thrownaway  children  need  to  be 
reviewed  and  revised  accordingly. 
Several  suggestions  and  alternative 
definitions  are  provided  in  the 
referenced  material.  Also,  NISMART  I 
provided  two  estimates  for  each  of  the 
five  categories  based  on  study 
definitions  for  "broad  scope"  (broad 
definition)  and  "policy  focal"  (more 
serious)  cases.  Alternative  definitions 
for  policy  focal  runaway  and 
thrownaway  youth  are  also  provided  in 
the  referenced  matermj. 

Additional  screening  questions  are 
needed  to  identify  missing  events. 
Screening  questions  for  all  case  tvpes 
will  be  revised  and  enhanced  to 
improve  respondent  recall,  i.e..  more 
direct  cues  about  places  or  situations. 
Screening  questions  will  also  be 
developed  that  use  different 
terminology  for  children  to  associate 
with  and  understand. 

Additional  screening  questions  will 
also  cue  for  non-family  abductions 
involving  sex  offenses.  Research 
indicates  that  abductions  involving  sex 
offenses  appear  to  be  a  relatively 
frequent  occurrence,  and  therefore,  may 
be  better  identified  through  a  household 
sur\'ey  rather  than  police  records  which 
have  been  documented  as  lacking  the 
necessary  information  to  classify  such 
events. 

Police  Records  Study 

Experiences  of  NISMART  I  confirmed 
that  the  original  sample  size  and 
methods  of  the  household  survey  would 
not  identify  enough  cases  of  non-family 
abduction  to  produce  a  reliable 
estimate.  The  police  records  study  was 
conducted  to  accommodate  this 
problem;  but  not  without  its  drawbacks. 
A  significant  amount  of  information  on 
key  criteria  necessarj-  for  classify  ing  and 
counting  a  case  as  a  non-family 
abduction  was  not  available  in  police 
records  on  homicide,  abductions,  and 
sex  offenses.  Although  a  number  of  non- 
family  abduction  cases  were  identified 
in  the  police  records  study,  the  study 
was  labor  intensive  and  expensive,  and 
offered  little  information  about  the 
details  of  the  incident. 

However,  a  police  records  study  may 
offer  a  source  of  information  on 
stereotypical  kidnappings  and  stranger 
abduction  homicides.  A  police  records 
«tudy  may  also  be  used  to  validate  pre- 
testing activities,  i.e..  seeding  a  sample 
for  pre-testing  a  new  survey  instrument. 

Applicants  are  requested  to  describe 
how  a  police  records  study  may  assist 
in  developing  estimates  on  stereotypical 
kidnapping  and  stranger  abduction 
homicides,  in  validating  pre-test 
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activities,  or  in  achieving  other  stated 
objectives  of  this  project. 

Ju  venile  Facitities  Stvcfy 

The  NISMART I  study  also  inchided 
a  juvenile  facihties  study  which 
identified  juvenile  runaways  from 
nonhousehold  settings.  This 
subpopulation  is  beheved  to  be 
substantial  in  size  and  different  in 
characteristics  firom  other  runaway 
populations.  Failure  to  include  this 
subpopulation  will  resuh  in 
undercoverage,  particularly  of  the 
population  that  has  frequent  encounters 
with  the  juvenile  justice  system. 
Consequently.  NISMART  II  will  include 
a  juvenile  facilities  study  to  capture  the 
portion  of  the  target  population 
comprised  of  nmaways  from  facihties. 
Facilities  will  inchule:  shelters,  juvenile 
correctional  facilities,  group  homes, 
boardir.g  schools,  and  residential  mental 
health  facilities.  The  study  should 
include: 

(1)  A  sample  of  30  counties 

(2)  A  sample  of  75  facihties  within  the 
counties 

(3)  Survey  on  all  children  running  away 
from  the  facilities  in  the  previous  12 
months.  ' 

Facility  offlcials  will  serve  as  survey 
respondents  and  will  be  asked  for 
information  about  the  institution, 
number  of  children  in  residence,  type  of 
facihty,  and  the  number  of  children  who 
have  runaway  from  the  facihty  in  the 
previous  12  months.  IDetailed 
information  about  specific  recent 
runaway  episodes  will  be  gathered  on  a 
specified  number  of  children. 

Analysis  of  the  Community 
Professionals  Study 

The  thrownaways  who  are  most 
difficult  to  identify  are  abandoned 
children,  whose  parents  or  caretakers 
have  gone  off  and  left  them.  NISMART 
I  identified  thrownaway  children  by 
capitalizing  on  the  availability  of 
national  data  from  the  National 
Incidence  Study  of  Child  Abuse  and 
Neglect  (NlS-2)  study.  The  NIS-2  study 
surveyed  professionals  in  agencies 
likely  to  come  into  contact  with  such 
childrm  in  a  nationally  representative 
sample  of  29  counties.  A  NIS-3  study  is 
planned  fas  1994,  and  therefore  the  data 
will  be  available  in  1995  to  provide 
thrownaway  incidence  infonna'ion  in  a 
manner  timely  for  NISMART  n,  using  a 
methodology  similar  to  that  used  in 
NISMART  L  The  NiS-3  data  will 
provide  a  thrownaway  incidence 
estimate  to  augment  the  data  collected 
by  the  household  survey  on 
thrownaways. 


A  Single  Estimate  of  Missing  Chikkeft 

The  NISMART  I  inddence  estimates 
for  abducted,^  nmaway,  thrownaway, 
and  lost  or  injured  oi  otherwise  missing 
children  were  not  aggregated  to  produce 
a  single  estimate  of  missing  children. 
The  different  case  types  were  not 
summed  for  a  variety  of  reasons:  they 
represent  very  different  phenomena, 
many  of  the  children  were  not  really 
missing,  and  the  various  NISMART  I 
methockjlogies  produced  estimates  thai 
were  not  appropriate  to  aggregate. 
Howevn-,  the  legislation  requires  that 
OJJDP  attempt  to  develop  a  single 
estimate  of  missing  children. 

The  applicant  must  discuss  the 
legislative  requirement,  and  develop 
procediu«  and  criteria  for  arriving  at  a 
single  estimate  of  missing  children  that 
is  methodologically  sound  and 
meaningful  for  interpretive  and 
poHcymaking  purposes. 

Project  Implementation  Plan 

The  applicant  must  develop  arui 
provide  a  detailed  time-task  plan  that 
covers  all  activities  and  includes 
expected  dates  for  the  delivery  of 
products  to  OJJDP.  The  time-task  plan 
should  clearly  identify  major  milestones 
related  to  each  activity. 

Project  Activities 

The  major  activities  to  be  undertaken 
for  this  project  are  outlined  below: 

•  Refine  definitions  and  measures  for 
all  NISMART  case  types,  taking  iato 
consideration  all  the  suggestions  and 
alternatives  provided  in  the  referenced 
material. 

•  Develop  survey/screening  questions 
for  interviewing  b<^  children  age  12- 
17  years  old  and  paientsy caretakers. 
This  activity  includes  developmental 
pre-testing  to  ensure  that  questions 
elicit  reliable  and  vahd  answers  from 
the  appropriate  respondents,  and  to 
ensiu^  that  questions  are  appropriate  for 
the  mode  of  interviewing. 

•  Develop  and  pre-test  an  integrated 
incident  report  instrument  for  all  case 
types. 

•  In  accordance  with  legislative 
mandates,  develop  criteria  for  arriving 
at  a  single  estimate  of  missing  children. 

•  Establish  and  convene  advisory 
board  meetings. 

•  Establish  methods  of  quality  control 
of  the  data. 

•  Prepare  the  information  collection 
package  for  submission  to  the  Office  of 
Management  and  Budget  for  clearance. 

•  Recruit,  hire,  and  train  data 
collectors. 

•  Collect  data  and  assure  its  quahty. 

•  Perform  data  cleaning  and 
processing  tasks. 


•  Analyze  data  and  compare  to 
NISMART  I,  as  appropriate. 

•  Write  draft  and  final  reports. 

•  Develop  a  marketing,  product,  and 
dissemination  strategy  for  both  the 
study  results  and  the  data  set. 
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Eligibility  Reqoimaaits 

Pursuant  to  the  provisions  of  title  IV 
(The  Missing  Children's  Assistance  Act) 
of  the  1974  Juvenile  Justice  and 
Delinquency  Prevention  Act,  as 
amended,  42  U.S.C.  5775,  apphcations 
will  not  be  accepted  from  for-profit 
agencies.  In  submitting  applications  that 
contain  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  which  describe  their 
working  relationship  in  the 
development  of  products  and  the 
delivery  of  services  as  primarily 
cooperative  or  collaborative  in  nature 
will  be  considered  co-applicants.  In  the 
event  of  a  co-applicant  submission,  one 
co-applicant  must  be  designated  as  the 
payee  to  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-appKcant. 
Under  this  arrangement,  each 


organization  must  agree  to  be  jointly 
and  severally  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF  424  and  indicate  its 
acceptance  of  the  conditions  of  joint  and 
several  responsibifity  with  the  other  co- 
applicant. 

Applications  which  include  non- 
competitive contracts  for  the  provision 
of  specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $25,000.  The  contractor 
may  not  be  involved  in  the  development 
of  the  statement  of  work.  The  applicant 
must  provide  sufficient  justification  of 
not  offering  for  competition  the  portion 
of  work  proposed  to  be  contracted. 

Apphcants  must  demonstrate 
sufficient  experience  in  conducting 
research  and  data  analysis  to  complete 
this  project.  Extensive  knowledge  of 
survey  research  methods  is  essential. 
The  successful  applicant  must  have    - 
experience  in  designing  and  carrying 
out  research  that  presents  difficult 
challenges  for  conceptualizing  the 
research,  defining  and  measuring  the 
phenomenon,  administering  the  study 
and  conducting  data  analysis.  The 
organization  must  have  personnel  with 
the  necessary  communications  skills 
and  organizational  ability  to  carry  out 
this  project  effectively  and  in  a 
competent  and  timely  manner.  Further, 
applicants  must  demonstrate  adequate 
substantive  knowledge  in  the  areas  of 
missing  children  and  child 
victimization,  which  require  special 
study  methods  to  produce  reliable,  valid 
data.  Applicants  must  also  have  an 
understanding  of  related  law 
enforcement  and  social  services 
operations. 

Apphcants  must  demonstrate  the 
management  capability,  fiscal  integrity, 
and  financial  responsibility  to  carry  out 
this  project.  This  includes  but  is  not 
limited  to  having  an  acceptable 
accounting  system  with  sufficient 


internal  controls,  compliance  with  grant 
fiscal  requirements,  and  the  capability 
to  implement  a  project  of  this  nature. 

Selection  Criteria 

1.  Statement  of  the  Problem.  (10  Points) 
Each  applicant  must  describe  the 

problem  addressed  in  this  program  in  a 
clear  problem  statement.  The  applicant 
must  demonstrate  an  understanding  of 
the  substantive  and  technical  issues 
related  to  NISMART  II  and  for  future 
periodic  studies. 

2.  Definition  of  Objectives.  (10  Points) 

■The  apphcant  should  provide  a  clear 
and  definitive  statement  of  the 
appUcant's  understanding  of  the  goals 
and  overall  objectives  of  the  project. 

3.  Project  Design.  (35  Points) 

The  overall  program  design  must  be 
appropriate,  methodologically  sound, 
and  constitute  an  effective  approach  to 
meet  the  goals  and  objectives  of  this 
project.  The  applicant  must  provide 
adequate  justification  for  research 
strategy,  and  demonstrate  the 
appropriateness  of  the  methods  for 
achieving  the  project's  objectives  and 
goals. 

4.  Management  Structure.  (15  Points) 

The  management  of  the  project  must 
be  consistent  with  the  project  goals  and 
tasks  described  in  the  application.  The 
project  implementation  plan  will  be 
evaluated  to  determine:  the  adequacy 
and  appropriateness  of  the  project 
management  structure  and  activities 
specified  in  the  project  implementation 
plan;  the  extent  to  which  the  applicant 
has  demonstrated  in  the  time-task  plan 
and  program  design  that  it  will 
complete  the  major  milestones  of  the 
project  on  time;  and  evidence  of 
commitment  or  collaboration  and 
cooperation  with  other  related  research 
projects. 


5.  Organizational, Capability.  (25  Points) 

Both  the  personnel  of  the  organization 
as  well  as  the  technical  capabilities  of 
the  organization  must  be  sufficient  to 
accomplish  the  tasks  of  the  project.  Staff 
members  must  demonstrate  that  they 
have  sufficient  substantive  and 
technical  experience.  The  clarity  and 
appropriateness  of  position 
descriptions,  required  qudifications  and 
staff  selection  criteria  relative  to  the 
specific  functions  set  out  in  the  project 
implementation  plan  must  also  be 
demonstrated.  The  organization  must 
demonstrate,  based  on  its  past 
experience  and  current  capabilities,  that 
it  has  adequate  management  and 
personnel  resources  to  ensure  the 
successful  completion  of  the  project. 

6.  Reasonableness  of  Costs.  (5  Points) 

Budgeted  costs  are  reasonable, 
allowable,  and  cost  effective  for  the 
activities  proposed,  and  are  directly 
related  to  the  achievement  of  the  project 
objectives.  All  costs  must  be  fully 
justified  in  a  budget  narrative. 

Award  Period 

Funding  will  be  for  2  years  of  this  3- 
year  project.  * 

Award  Amount 

The  award  amount  will  not  exceed 
$1,500,000  for  the  first  24  months. 

Due  Date 

Applications  must  be  received  by 
mail  or  delivered  to  OJJDP  by  October 
30,  1994.  at  Room  782.  633  Indiana 
Avenue,  N\V,  Washington,  EX:,  20531. 
John  J.  Wilson. 

Acting  Administrator,  Office  of  Juvenile 

Justice  and  Delinquency  Prevention. 

(PR  Doc.  94-22876  Filed  9-14-94;  8:45  am] 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  ANfD  HOW  TO  USE  IT 

FOK:        Any  person  who  uses  the  Federal  Register  ^nd  Code  of  Federal 
Regulations.  -  . 

WHO:       The  Office  of  the  Federal  Registef 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the-Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  t>etween  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  impKirtant  elements  of  typical  Federal  Register 

documents.  - 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 
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DENVER.  CO 
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See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 

People  Who  Are 
See  Committee  for  Purchase  From  People  Who  Are  Blind  or 

Severely  Disabled 

Centers  for  Disease  Control  and  Preven^on 

NOTICES 
Meetings: 
Vital  and  Health  Statistics  National  Committee,  47634 

Coast  Guard 

RULES 

Drawbridge  operatioiis:  :  ' 

Florida.  47540-47542  ' 

Ports  and  waterways  safety:  - 

Atlantic  Intracoastal  VVatenvav.  NC;  regulated  navigation 

area,  47543-47544 
hidian  Point  Nuclear  Power  Station,  NY;  security  zone 
47542-47543  " 

Regattas  and  marine  parades: 

Ocean  City  Offshore  Grand  Prix.  47539-47540 
PROPOSED  RULES 
Drawbridge  operations: 
Florida. 47577-47578 
Metrication  of  Coast  Guard  regulations;  meeting,  47576- 

47577 
NOTICES  - 

Meetings: 
International  Management  Code  for  Safe  Operation  of 
Ships  and  for  Pollution  Prevention;  implementation. 
47667-17668 

Commerce  Department 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

See  Technology  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  47613-47615 
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Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Romania,  47613 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Price  support  levels — 
Peanuts,  47528-47529 

Shorn  wool,  wool  on  unshoni  lambs,  and  mohair 
47530-47533 
PROPOSED  RULES 
Loan  and  purchase  programs: 
Price  support  levels — 
Shorn  wool,  wool  on  unshorn  lambs,  and  mohair 
47564-17565 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act.  47672 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings:  Sunshine  Act.  47672 

Defense  Department 

See  Engineers  Corps 

See  Navv  Departpient 

RULES 

Organization,  functions,  and  authority  delegations: 

Director  of  Defense  Research  and  Engineering,  47538- 
47539 
PROPOSED  RULES 
Acquisition  regulations: 

Government  property.  47583-47584 
Federal  Acquisition  Regulation  (FAR); 

Government  production  and  research  property 
Withdrawn,  47778  .      , 

Legislative  lobbying  costs,  47776 

Records  retention,  47776-47777 

Travel  costs.  47777—47778 

Employment  Standards  Administration 

NOTICES 

Minimimi  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 

47643-^47645 

Energy  Department 

See  Federal  Energv  Rt>gulatorv  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 

Nevada  Test  Site  et  al.,  NV.  47616 
Grant  and  cooperative  agreement  awards: 
National  Association  of  Regulatory  Utility 

Commissioners,  47617 
Radian  Corp.,  47617 
Cirants  and  cooperative  agreements;  availability,  etc.: 
Historically  black  collides  and  universities  conducting 
pre-collego  sunnner  educational  programs  for  women 
and  minority  students.  47616—17617 
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Meetings: 
Demonstration  and  Commercial  Applications  of 
Renewable  Energy  and  Energy  Efficiency 
Technologies  Advisory  Committee.  47618 

Engineers  Corps 

NOTICES 

Meetings: 
Inland  Waterways  Users  Board,  47615-47616 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California.  47544-47548 
PROPOSED  RULES 
Air  programs: 

Urban  buses  (1993  and  earlier)  retrofit/rebuild 

requirements;  equipment  certification  application, 
47581-47582 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California.  47578-47581 
Hazardous  waste: 

Mercury -containing  lamps.  47583 
Pesticide  programs: 
Fogger  pesticides,  total  release;  flammability  labeling 
requirements.  47582-47583 
NOTICES 
Clean  Air  Act: 
-  Acid  rain  provisions — 

State  permits.  47631-47632 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  47632 
Weekly  receipts,  47632 
Reports;  availability,  etc.: 
2.3,7,8-tetrachlorodibenzo-p-dioxin;  ecological  risk  to 
aquatic  life  and  associated  wildlife  assement; 
workshop.  47632-47633 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Textron  Lycoming.  47534 
Airworthiness  standards: 
Rotorcraft;  normal  and  transport  category — 
New  rotorcraft  30-second/2-minute  one-engine- 
inoperative  power  ratings.  47764— 47769 
PROPOSED  RULES 
Airworthiness  standards 
"  Transport  category  airplanes — 

Discrete  gust  load  design  requirements,  47756-47761 
Practice  and  procedure: 
Federally  assisted  airport  enforcement  prrx:eedings; 
partially  withdrawn.  47568-47570 
NOTICES 

Airport  noise  compatibility  program: 
Minnesota-St.  Paul  International  Airport;  MN.  47669- 
47670 
Airport  rates  and  charges;  policy  statement.  47668-47669 
Meetings: 
Air  Trafhc  Procedures  Advisor>-  Committee,  47670 
RTr>A,  Inc..  47670 


Pjissenger  facility  charges;  applications,  etc.: 
Fort  Dodge  Regional  Airport.  LA.  47670-47671 

Federal  Bureau  of  investigation 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Criminal  Justice  Information  Services  Advisory  Policy 
Board.  47643      ^ 

Federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act.  47672-47673 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Northern  States  Power  Co..  47618  " 

Hydroelectric  applications.  47618-47623 
Natural  gas  certificate  filings: 

Southern  Natural  Gas  Co.  et  al..  47623-47625 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co..  47625-47626 

Centra  Pipelines  Minnesota  Inc.,  47626 

Chandeleur  Pipe  Line  Co..  47626 

Colorado  Interstate  Gas  Co..  47627 

El  Paso  Natural  Gas  Co..  47627 

Granite  State  Gas  Transmission.  Inc..  47627 

Mojave  PipeUne  Co..  47628 

NorAm  Gas  Transmission  Co..  47628 

Northern  Natural  Gas  Co..  47628 

Northwest  Pipeline  Corp..  47628-47629 

OkTex  Pipeline  Co..  47629 

Ozark  Gas  Transmission  System.  47629 

Panhandle  Eastern  Pipe  Line  Co.,  47629-47630 

Southwest  Gas  Storage  Co..  47631 

Viking  Gas  Transmission  Co.,  47631 

Federal  Highway  Administration 

NOTICES  <* 

Environmental  statements;  notice  of  intent: 
Baldwin  County,  AL.  47671 

Federal  Railroad  Administration 

PROPOSED  RULES 

Train  and  locomotive  power  braking  systems.  47676—47753 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  47673 

Applications,  hearings,  determinations,  etc.: 

Gillmor  Financial  Services.  Inc..  et  al..  47633 

Liberty  Shares.  Inc..  et  al..  47633-47634 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Callicarpa  ampla.  etc..  47640 
Meetings: 
Subsistence  Regional  Advisory  Councils  and  Federal 
Subsistence  Board.  47608 

Food  and  Drug  Administration 

NOTICES 
Meetings: 
Investigational  new  drugs;  clinical  hold  process, 

monitoring  procedure;  review  committee.  47634- 

47635 


Forest  Service 

NOTICES 
Meetings: 
Subsistence  Regional  Advisory  Councils  and  Federal 
Subsistence  Board,  47608 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Government  production  and  research  property 
Withdrawn.  47778 

Legislative  lobbying  costs,  47776 

Records  retention,  47776-47777 

Travel  costs.  47777-47778 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration        ' 
See  Nationallnstitufes  of  Health- 
See  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Sfirvire 

Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 
Housing  assistance  payments' (Section  8)— 
.Special  rent  adjustments  reflecting  security  and 
e.xpenses  due  to  drug-related  criminafac-tivity. 
47772-47773 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc. 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  47637-47638 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidumpijig; 
Ceiling  fans  from — 

China.  47610 
Fresh  and  chilled  Atlantic  salmon  from— 
Norway.  47610-47611 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  47609-47610 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.; 

Bee  Line  Railroad  Co..  INC.,  47641 

Burlington  Northern  Railroad  Co..  Inc..  et  al..  47641 

Houston  Beit  &  Terminal  Railway  Co.  et  al..  47642-47643 
Railroad  services  abandonment; 

Canadian  Pacific  Ltd..  47641-47642 

Justice  Department 

See  Federal  Bureau  of  Investigation 
NOTICES 

Pollution  control;  consent  judgments: 
Alcatel  Network  Systems  et  al..  47643 

Laoor  Department 

See  Employmnnt  Standards  Adnxinistration 


See  Occupational  Safety  and  Health  Administration 
Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Safford  District,  AZ.  47638-47639 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  47639-47640 
Survey  plat  filings: 

Idaho.  47640 

Management  and  Budget  Office 

NOTICES 

Cost  principles  for  non-profit  organizations  (Circular  A- 
^       -122).  47657-47658 

Maritime  Administration 

RULES 

Ve.ssel  financing  assistance: 
Obligation  guarantees.  47548-47.563 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications- 
Oklahoma.  47611-47612 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES  ^ 

Federal  Acquisition  Regulation  (FAR): 

Government  production  and  researc:h  property 
Withdrawn.  47778 

Legislative  lobbying  costs.  47776 

Records  retention,  47776-47777 

Travel  costs,  47777-47778 
NOTICES 
Meetings: 

Space  Science  Advisory  Committee,  47645 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Humanities  Panel, -4764.5-47646     • 

National  Institutes  of  Health 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Centocor.  Inc..  et  al.  47635-47636 
National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Mexico  and  South  Atlantic  coral  and  coral  n-cf-, 
47563 

NOTICES 

Meetings: 
North  Pacific  Fisher>'  Management  Council,  47666 
Pacific  Fishery  Management  Council.  47612 

National  Science  Foundation 

NOTICES 
Meetings: 

Biological  Sciences  Special  Emphasis  Panf-f,  47646 
Cell  Biology  Advisory  Panel.  47646 
Science  and  engineering  advanced  technological 
education;  critical  issues;  Vorkshop.  47646 
Social.  Behavioral  and  Economic  Research  Special 
Emphasis  Panel.  47646 
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Systemic  Reform  Special  Emphasis  Panel,  47646-47647 
Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
47616 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radiation  protection  standards: 

Respiratory  protection  equipment  use  and  medical 
examination  frequency,  47565—47568 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Bodian,  Jerome  E.,  M.D.,  47647-47648 

Carolina  Power  &  Light  Co.,  47648-47650 

Creative  Biomolecules,  Inc.,  47650-47652 

Entergy  Operations,  Inc.,  47652-47654 

Fusmik,  William  F.,  47654-47656 

Wisconsin  Electric  Power  Co.,  47656-47657 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards,  etc.: 
Indoor  air  quality;  occupational  exposure  to  pollutants, 
including  tobacco  smoke;  hearing,  47570—47571 

Office  of  Management  and  Budget 
See  Management  and  Budget  Office 

Personnel  Management  Office 

RULES 

Employment: 
Suitability,  personnel  seciuity  and  related  programs, 
investigations,  and  suitability  disqualification 
actions;  OPM  Review  Panel  abolished,  47527-47528 

Presidential  Documents 

PROCLAMATIONS 

Special  observances:       ^ 
POW/MIA  Recognition  Day,  National  (Proc.  6718), 
47525-47526 

Public  Heaitti  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Toxicology  Program;  Scientific  Counselors 
Board,  47636 
National  toxicology  program: 

Toxicology  and  carcinogenesis  studies — 
3,4-Dihydrocoumarin,  47636-47637 

Rural  Electrification  Administration 

NOTICES 

Electric  loans: 
Quarterly  municipal  interest  rates.  47608— 47609 

Securities  and  Exchange  Commission 

NOTICES 

Meetings:  Sunshine  Act.  47673 

Self-regulatory  organizations;  proposed  rule  changes: 
Depository  Trust  Co..  47658-47660 
Philadelphia  Stock  Exchange,  Inc.,  47660-47661 

Applications,  hearings,  determinations,  etc.: 
Composite  Bond  &  Stock  Fund.  Inc.,  et  al,  47661-47663 


Public  utility  holding  company  filings,  47663-47666 
State  Department 

PROPOSED  RULES 
Acquisition  regulations. 

Miscellaneous  amendments,  47584-47607 
NOTICES 
Meetings: 

North  Pacific  Anadromous  Fish  Commission,  United 
States  Section  Advisory  Panel.  47666 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kentucky,  47534-47538 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana,  47571-47576 

Technology  Administration 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  memtjership,  47612-47613 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Depositor  Protection  Oversight  Board 

NOTICES 
Meetings: 
Affordable  Housing  Advisory  Board.  47666-47667 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Maritime  Administration 

Treasury  Department 

RULES 

Privacy  Act;  implementation,  47538 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation,  Federal  Railroad 
Administration,  47676^7753 

Part  III 

Department  of  Transportation,  Federal  Aviation 
Administration,  47756-47761 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration.  47764-47769 

PartV 

Department  of  Housing  and  Urlian  Development,  47772- 
47773 

Part  VI 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration, 
47776-47778 
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Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Proclamation  6718  of  September  14,  1994 
National  POW/MIA  Recognition  Day,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

This  year  marks  the  50th  anniversary  of  America's  participation  in  the 
largest  single  amphibious  assault  in  history.  Considered  by  many  to  be 
a  turning  point  in  the  Second  World  War,  the  D-Day  invasion  at  Normandy 
serves  as  a  clear  reminder  of  our  Nation's  long-standing  commitment  to 
fight  for  the  principles  of  democracy  and  to  defeat  the  forces  of  oppression. 

We  must  always  remember  the  dedication  and  sacrifice  of  our  service  men 
and  vkfomen  who,  throughout  our  history,  have  risked  their  lives  to  presene 
freedom  for  future  generations.  As  a  Nation,  we  are  forever  indebted  to 
these  outstanding  Americans  for  their  selfless  devotion  to  duty.  In  expressing 
our  gratitude,  we  should  also  pause  to  recognize  those  patriots  who  were 
held  as  prisoners  of  war  and  those  who  remain  unaccounted  for  as  a  result 
of  their  heroic  service. 

On  September  16,  1994,  the  flag  of  the  National  League  of  POW/MIA  Fami- 
lies, a  black  and  white  banner  symbolizing  America's  missing,  will  be  flown 
over  the  White  House;  the  Capitol;  the  U.S.  Departments  of  State.  Defense, 
and  Veterans  Affairs;  the  Selective  Service  System  headquarters;  the  Vietnam 
Veterans  Memorial;  and  national  cemeteries  across  the  country.  This  flag 
-  is  a  powerful  reminder  to  people  everywhere  of  our  country's  firm  resolve 
to  achieve  the  fullest  possible  accounting  of  every  member  of  the  United 
States  Armed  Forces. 

On  this  day,  we  pay  tribute  to  our  missing  service  members  and  civilians. 
In  their  names,  we  reaffirm  our  national  commitment  to  securing  the  return 
of  all  Americans  who  may  be  held  against  their  will  and  to  repatriating 
all  recoverable  remains  of  those  who  died  in  service  to  our  country.  That 
effort  ranks  among  our  highest  and  most  solemn  national  priorities.  America's 
heroes,  and  their  families  and  loved  ones,  deserve  no  less. 

The  Congress,  by  Senate  Joint  Resolution  196,  has  designated  September 
16,  1994.  as  "National  POW/MIA  Recognition  Day"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
day, 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  16,  1994,  as  National  POW/ 
MIA  Recognition  Day.  I  ask  that  every  American  take  time  to  honor  all 
former  American  POWs,  as  well  as  those  service  members  and  civilians 
stilL  unaccounted  for  as  a  result  of  their  seivice  to  our  great  Nation.  I 
encourage  the  American  people  to  recognize  the  families  of  these  missing 
Americans  for  their  ongoing  dedication  to  seek  the  truth  and  for  their  deter- 
mination to  persevere  through  many  long  years  of  waiting.  Finally,  I  call 
upon  State  and  local  officials  and  private  organizations  to  observe  this 
day  with  appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 

of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


47527 


Rules  and  Regulations 


00\liJjuuaA<rtUjodk^a^ 


|FR  Doc  94-23177 
Filed  9-14-94;  4:46  pml 
Billing  code  3195-01  -P 


Federal  Register 
Vol.  59,  No.  179 

Friday,  September  16,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  731 
RIN  3206-AG36 

Suitability,  Personnel  Security  and 
Related  Programs,  Investigations,  and 
Suitability  Disqualification  Actions 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule. 

SUMMARY:  In  April  1991;  OPM  published 
interim  final  regulations  that  effected 
major  changes  in  procedures  governing 
background  investigations  to  determine 
suitability  for  competitive  service 
employment  and  eligibihty  for 
employment  or  retention  in 
employment  in  national  security 
positions  (56  PR  18650,  April  23,  1991). 
The  interim  regulations  set  forth 
separate  criteria  and  procedures  for 
security  clearances  in  national  security 
cases  and  for  suitability  determinations 
in  cases  not  involving  national  security, 
and  cmated  the  OPM  Review  Panel,  aii 
intermediate  appellate  body  for  appeals 
from  OPM  suitability  decisions. 

OPM  has  decided  to  revoke  the 
section  of  the  interim  regulations 
establishing  the  OPM  Review  Panel, 
based  on  comments  received  from  the 
public  and  experience  acquired  under 
the  interim  r^ulations  during  the  last 
three  years.  OPM  has  concluded,  as 
several  commenters  predicted,  that  the 
OPM  Review  Panel  has  not  ser\'ed  a 
useful  independent  reviewing  function. 
EFFECTIVE  DATE:  October  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Lafferty,  Deputy  Associate 
Director  for  Investigations,  (202)  376- 
3800. 

SUPPLEMENTARY  INFORMATION:  OPM 
promulgated  the  current  suitability  and 
personnel  security  regulations  as  an 
interim  final  rule  with  a  request  for 


JMI 


comments  in  April  1991.  56  FR  18650- 
18656  (April  23,  1991).  Comments  were 
received  from  16  sources,  including 
individuals,  Federal  agencies.  Federal 
employee  unions,  and  pubHc  interest 
organizations. 

A  number  of  commenters  objected  to 
creation  of  the  OPM  Review  Panel.  One 
agency  criticized  the  Panel  on  the 
ground  that  it  would  create  unnecessary 
delay  in  the  appeal  process  and  increase 
agency  operating  costs  by  keeping 
appellants  on  the  payroll  for  longer 
periods  of  time.  One  pubHc  interest 
organization  voiced  concern  that 
decisions  of  the  Panel  might  not  be 
impartial,  given  the  fact  that  Panel 
members  would  be  employed  by  OPM 
and  their  performances  would  be 
appraised  by  OPM  officials.  A  Federal 
employee  union  noted  that,  historically, 
internal  review  boards  tend  to  support 
decisions  of  the  parent  organization. 

OPM  is  now  abolishing  the  Review 
Panel  primarily  because  the  Panel  has 
not  accomplished  its  intended  purpose. 
In  creating  the  Panel,  OPM  had  hoped 
to  decrease  costs,  provide  appellants 
with  a  streamlined  resolution  of  their 
cases,  and  cut  down  on  the  number  of 
appeals  taken  in  suitability  cases  to  the 
Merit  Systems  Protection  Board  (MSPB). 
Experience  has  shown,  however,  that  a 
large  number  of  appellants  still  proceed 
with  appeals  after  review  by  the  Panel; ' 
thus,  the  original  purpose  conceived  for 
the  Panel  has  not  been  reafized.  OPM 
has,  therefore,  concluded  that  the  OPM 
Review  Panel  does  not  provide  a  useful 
independent  reviewing  function  and 
should  be  abolished. 

Prior  to  the  creation  of  the  Review- 
Panel,  individuals  could  appeal  OPM 
suitability  decisions  directly  to  the 
MSPB,  and  the  appellants'  agencies  had 
the  option  to  suspend  them  or  to  retain 
them  in  a  pay  status  pending 
adjudication  of  the  appeal.  Under 
OPM's  interim  final  rule  that 
established  the  Review  Panel, 
appellants  were.retained  in  a  pav  status 
while  their  appeals  were  pending  with 
the  Panel,  but,  if  the  Panel  affirmed 
OPM'«  decision,  the  appellants' 
-agencies  were  directed  to  remove  the 
appellants  within  five  days  of  receipt  of 
the  Panel's  decision  by  the  agency.  With 
the  elimination  of  the  Review  Panel  as 
armounced  herein,  OPM  has  determined 
that  appellants'  pay  status  will  be  the 
same  as  it  was  prior  to  creation  of  the 
Panel.  Therefore,  the  appellants' 


employing  agencies  will  have  the  option 
to  suspend  the  appellants  or  to  retain 
them  in  an  active  pay  status  pending 
adjudication  of  the  appeal  to  the  MSPB 

EG  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  EO  12866. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  relate  to  internal  personnel 
matters  within  the  Federal  Govemmenf. 

List  of  Subjects  in  5  CFR  Part  731 

Administrative  practice  and 
procedure.  Government  employees 
L'.S.  Office  of  Personnel  Management. 
lames  B.  King, 

Director. 

Accordingly,  OPM  amends  5  CFR  pnn 
731  as  follows: 

PART  731— SUITABILITY 

1.  The  Authority  for  Part  731 
continyes  to  read  as  follows: 

Authority:  5  U  S.C.  1302,  330l!  3302  7301. 
7701;  E.O.  10577.  3  CFR,  1954-1958  Comp  . 
p.  218:  E.O.  11222.  3  CFR.  1964-1965  Comp  . 
p.  306;  E.O.  11491.  3  CFR,  196&-1970  Comp 
p.  861. 

2.  Subpart  E  of  Part  731  is  revised  »<j 
read  as  follows: 

Subpart  E— Appeal  to  the  Merit 
Systems  Protection  Board 

§731.501    Appeal  to  the  Merit  Systems 
Protection  Board. 

(a)  An  individual  who  has  been  found 
unsuitable  for  employment  may  appeal 
the  decision  to  the  Merit  Systems 
Protection  Board  (the  Board).  An 
employee  or  appointee  who  appeals  a 
removal  directed  by  OPM  shall  notify 
the  employing  agency  of  the  appeal  at 
the  time  it  is  filed. 

(b)  Appeal  Procedures.  The 
procedures  for  filing  an  appeal  with  the 
Board  are  found  at  Part  1201  of  Title  5. 
Code  of  Federal  Regulations. 

(c)  Pay  Status  Pending  Appeal.  When 
an  employee  or  appointee  whom  OPM 
has  determined  to  be  unsuitable  files  an 
appeal  to  the  Board,  the  employing 
agency  may  either  suspend  the 
employee  or  appointee  on  the  day 
following  the  date  on  which  the  ren^ovul 
was  to  have  b«?en  effected  pending 
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adjudication  of  the  appeal,  or  retain  the 
employee  or  appointee  in  an  active  duty 
status  for  the  period,  in  which  event  the 
agency  shall  so  notify  the  employee  or 
appointee.  Part  752  of  this  chapter  does 
not  apply  to  the  suspension. 

|FR  Doc.  94-22918  Filed  d-lS-M;  0:45  ami 
MLUNe  cooE  •ass-M-r 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  F»art  1421 
RIN  056O-AD27 

1dd4-Crop  Paamits;  NaUonai  Average 
Support  Levels  for  CkMta  and 
Additional  Peanuts;  and  Minimum 
Commodity  CredH  Corporatton  Export 
EdiMe  Sale  Prica  for  Additional 
Peanuts 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

action:  Final  rule. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  codify  determinations  made  by  the 
Secretary  of  Agriculture  (Secretary)  with 
respect  to  the  1994  peanut  crop:  The 
national  average  support  level  for  quota 
peanuts  of  $678.36  per  short  ton  (st);  the 
national  average  support  level  for 
additional  peanuts  of  $132  per  st:  and 
the  minimum  Commodity  Credit 
Corporation  (CCC)  export  edible  sale 
price  for  additional  peanuts  of  $400  per 
st  The  determinations  of  the  national 
average  support  levels  for  quota  and 
additional  peanuts  were  made  pursuant 
to  the  statutory  requirements  of  the 
Agricuhural  Act  of  1949  (the  1949  Act), 
as  amended  by  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1990. 
The  determination  of  the  minimum  CCC 
export  edible  sale  price  for  additional 
peanuts  is  a  discretionary  determination 
made  to  facilitate  the  marketing  of 
additional  peanut  contract  negotiations. 
EFFECTIVE  DATE:  February  15, 1994. 
FOR  FURTHER  iNfORMATK3N  CONTACT: 
Kenneth  M.  Robison.  Tobacco  and 
Peanuts  Analysis  Division.  Agricuhural 
Stabilization  and  Conservation  Service 
(ASCS).  Room  3732,  South  Building. 
United  Stales  Department  of 
Agriculture.  P.O.  Box  2415.  Washington. 
DC  20013-2415.  Telephone  202-720- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Execotive  Order  1286S 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be 
significant. 


Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
catalogue  of  Federal  Domestic  . 
Assistance,  to  which  this  rule  applies 
are  Commodity  Loans  and  Piu^chases — 
10.051. 

Exeeutire  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
relating  to  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  Qune  24. 1983). 

Executive  Order  1277S 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  rule  do  preempt 
State  law,  are  not  retroactive,  and  do  not 
involve  administrative  appeals. 

Regulatory  Ftexibiltty  Act 

It  has  been  determined  that  the 
Regulatory  Flexibihty  Act  is  not 
applicable  because  CCC  is  not  required 
by  5  U.S.C  553  or  any  other  provision 
oflaw  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
of  these  determinations. 

Inforraatioo  CoUectioD  Requirements 

The  amendments  to  7  CFR  part  1421 
set  forth  in  this  final  rule  do  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  35. 

This  rule  is  issvied  pursuant  to  the 
provisions  of  the  1949  Act. 

On  February  15, 1994.  the  Secretary 
announced  the  national  average  support 
levels  for  1994-crop  quota  and 
additional  peanuts  and  the  minimum 
CCC  export  edible  sales  price  for  1994- 
crop  additional  peanuts. 

Section  1017  of  The  Food  Security 
Act  of  1985  provides  that  the  Secretary 
shall  determine  the  rate  of  loans, 
fwyments.  and  purchases  for  the  1991 
through  1995  crops  of  commodities 
without  regard  to  the  requirements  for 
notice  and  public  participation  in 
rulemaking  as  prescribed  in  5  U.S.C 
553  or  in  any  directive  of  the  Secretarj'. 

Determinations 

A.  Quota  Peanuts  Support  Level 

In  accordance  with  section  108B(a)(2) 
of  the  1949  Act.  the  national  average 
price  support  level  for  1994-crop  quota 
peanuts  must  be  the  corresponding 
1993-crop  price  support  level  adjusted 
to  reflect  any  increases  in  the  national 
average  cost  of  peanut  production 
(excluding  any  chang0s  in  the  coat  of 


hod)  during  the  calendar  year 
immediatrfy  preceding  marketing  year 
(MY)  1994,  except  that  the  MY  1994 
price  support  level  cannot  exceed  the 
MY  1993  support  level  by  more  than  5 
percent.  In  the  event  of  a  reduction  in 
these  costs  of  production,  the  MY  1994 
price  support  level  for  quota  peanuts 
would  be  required,  under  the  terms  of 
Section  108B.  to  be  unchanged  from  MY 
1993.  The  MY  1993  quota  peanut  price 
support  level  is  $674.93  per  sL  The  MY 
1994  support  level  for  quota  peanuts 
was  determined  based  on  the  following 
estimates: 

Peanut  Cost  Escalator 
CALCinj^iroNS 


\/ariat)<e 
component 

1933 

1994 

Total  cash  ex- 
penses (less  in- 
terest on  real  es- 
tate), capital  re- 
piacemefK,  and 
unpajd  labor '  — 

Trend  yields  

S488.63/ 

acre 

2.500  Ibsy 

acre 

$0.195452 

S492.91/ 

acre 

2.500  Ib67 

Adjusted  costs  per 
pound  

acre 

SO.  197164 

ADJUSTED  Costs  Per  Short  Ton 

DoHars) 

ser  short  ton 

1992 

1993 

S390.90 - 

$394.33 

1994  Quota  Calculations 

(DoNara  per  stKirt  (Of^ 


Ctiange  during  1993  in  the  aver- 
age cost  of  producing  peanuts  . 

1994  Quota  Support  Level  (1993 
Support  ♦  escalator)  


$3.43 

S674.93* 

S3.43> 

S67&36 


'  Economic  Reseaictt  Service  estimates 
Source:  TPAO/ASCS/January  1994. 

As  indicated,  relevant  peanut 
production  costs  increased  from 
calendar  year  1992  to  1993.  The  MY 
1994  quota  peanut  price  support  level  is 
accordingly  established  at  $678.36  per 
St.  up  $3.43  per  st  from  MY  1993. 

B.  Additional  Peanut  Support  Level 

Section  108BO>Kl)  of  the  1949  Act 
provides  that  price  suppcMl  shall  be 
made  available  for  additional  peanuts  at 
such  level  as  the  Secretarj'  determines 
will  ensure  no  losses  to  OGC  from  tha 
sale  or  disposal  of  such  peanuts,  taking 
into  consideration  the  demand  for 
peanut  oil  and  peanut  meal,  expected 


prices  of  other  vegetable  oils  and 
protein  meals,  and  the  demand  for 
peanuts  in  foreign  markets. 

The  MY  1994  price  support  level  for 
additional  peanuts  is  established  at 
$132  per  st  to  ensure  no  losses  to  CCC 
from  the  sale  or  disposal  of  such 
peanuts,  up  $0.91  per  st  from  MY  1992. 
Peanuts  are  pledged  as  collateral  for 
price  support  loans.  The  peanuts  are 
then  sold  out  of  inventory  in  order  to 
recoup  the  loan  principal,  interest  and 
related  costs.  The  statutory  factors  have 
been  analyzed  as  set  out  below.  Based 
on  those  factors,  it  is  anticipated  that 
while  the  current  oil  market  is 
unusually  strong,  there  is  enough 
uncertainty  in  the  market  to  suggest 
caution  in  setting  the  floor  price  for 
inventory  peanuts  sold  for  crushing.  For 
that  reason,  it  has  been  determined  that 
the  support  rate  should  remain 
essentially  unchanged  from  the  level  for 
additional  peanuts  that  was  in  place  for 
the  1993  crop,  that  being  $131.09  per  st. 
However,  it  was  determined  to  increase 
the  support  level  to  reflect  a  similar 
percentage  increase  as  applied  to  the 
quota  support  level,  then  rounded  to  the 
nearest  whole  dollar  which  should 
continue,  it  has  been  determined,  to  be 
a  level  which  will  reasonably  assure  no 
losses  on  the  sale  or  disposal  of 
additional  peanuts  for  CCC.  In  making 
this  determination,  the  following 
information  was  considered. 

1.  The  domestic  use  of  peanut  oil 
during  MY  1994  is  forecast  to  be 
117.500  st,  up  6.8  percent  from  MY 
1993  projected  domestic  use.  MY  1994 
peanut  oil  beginning  stocks  are  expected 
to  be  25.000  st.  down  50  percent  from 
MY  1993.  The  MY  1994  average  peanut 
oil  price  is  expected  to  be  $0.35  pet 
pound,  down  $0.06  per  pound  fit)m  MY 
1993. 

2.  The  domestic  use  of  peanut  meal 
during  MY  1994  is  forecast  to  be 
205.000  St.  up  44.000  st  from  MY  1993 
projected  domestic  use.  MY  1994 
peanut  meal  beginning  stocks  are 
expected  to  be  5.000  st.  down  1.000  st 
from  MY  1993.  The  MY  1994  average 
peanut  meal  price  is  expected  to  he 
$155  per  st,  up  $45  per  st  from  MY 
1993. 

3.  The  domestic  disappearaiu:e  of 
soybean  oil  during  MY  1994  is  forecast 
to  be  6,525,000  st,  up  1.2  percent  from 
projected  MY  1993  domestic 
disappearance.  MY  1994  soybean  oil 
beginning  stocks  are  expected  to  be 
462,500  St.  down  40.5  percent  from  MY 
1993.  The  MY  1994  average  soybean  oil 
price  is  expected  to  be  $0,275  per 
pound,  imchanged  fit>m  MY  1993. 

4.  The  domestic  disappearance  of 
cottonseed  oil  during  MY  1994  is 
forecast  to  be  530,000  st,  unchanged 


fi^m  projected  MY  1993  domestic 
disappearance.  MY  1994  cottonseed  oil 
begiiming  stocks  are  expected  to  be 
42.500  st,  up  4.9  percent  from  MY  1993. 
The  MY  1994  average  cottonseed  oil 
price  is  expected  to  be  $0.29  per  pound, 
down  $0,005  fix>m  MY  1993. 

5.  The  domestic  disappearance  of 
soybean  meal  during  MY  1994  is 
forecast  to  be  24,500.000  st,  up  1.0 
percent  from  projected  MY  1993 
domestic  disappearance.  MY  1994 
soybean  meal  beginning  stocks  are 
expected  to  be  300,000  st,  up  47  percent 
from  MY  1993.  The  MY  1994  average 
soybean  meal  price  is  expected  to  be 
$165  per  st,  dovra  $35  per  st  from  MY 
1993. 

6.  The  domestic  disappearance  of 
cottonseed  meal  during  MY  1994  is 
forecast  to  be  1,600,000  st,  up  3.9 
percent  fixam  projected  MY  1993 
domestic  disappearance.  MY  1994 
cottonseed  meal  beginning  stocks  are 
expected  to  be  40,000  st,  up  37.9 
percent  from  MY  1993.  The  average 
cottonseed  meal  price  for  MY  1994  is 
expected  to  be  $130  per  st.  down  $35 
per  st  from  MY  1993. 

7.  The  world  use  of  peanuts  for  MY 
1993  is  expected  to  be  23.03  million 
metric  tons,  down  0.1  percent  from  MY 
1992.  World  peanut  production  for  MY 
1993  is  forecast  to  be  22. 74  million 
metric  tons,  down  1.5  percent  from  MY 
1992.  Ending  stocks  for  MY  1993  are 
forecast  at  0.59  million  metric  tons, 
down  30.0  percent  &t>m  MY  1992. 

C.  Minimum  CCC  Export  Edible  Sales 
Price  for  Additional  Peanuts 

The  minimum  price  at  which 
additional  peanuts  owned  or  controlled 
by  CCC  may  be  sold  for  use  as  edible 
peanuts  in  export  markets  is  a 
discretionary  action  that,  by  practice,  is 
aimounced  at  the  same  time  as  quota 
and  additional  peanut  support  levels  to 
facilitate  the  negotiation  of  additional 
peanut  contracts  by  producers  and 
handlers. 

A  proposed  rule  setting  forth  the  MY 
1994Tminimum  CCC  export  edible  sales 
price  of  $400  per  st  as  well  as  other 
determinations  not  related  to  this 
notice,  was  pubhshed  on  November  30. 
1993  (58  FR  63106).  Eight  comments 
were  received  during  the  public 
comment  period  that  ended  on 
December  2.  1993.  Comments  were 
submitted  by  four  grower  and  sheller 
organizations  that  supported  the 
proposed  $400  per  st  minimum  CCC 
export  edible  sales  price.  Two 
manufactiuers  and  two  manufacturer 
organizations  made  no 
recommendations  on  this  issue.  For  the 
reasons  given  in  the  proposed  rule,  the 
minimum  price  at  wliich  1994-crop 


additional  peanuts  owned  or  controlled 
by  CCC  may  be  sold  for  use  as  edible 
peanuts  in  export  markets  is  estabUshed 
at  $400  per  st. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs — agriculture. 
Oilseeds,  Peanuts,  Price  supf>ort 
programs,  Reporting  and  recordkeeping 
requirements.  Soybeans,  Surety  bonds. 
Warehouses. 

Accordingly,  7  CFR  part  1421  is 
amended  as  follows: 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMOOmES 

1.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority:  7  U.S.C  1421.  1423.  1425. 
1441Z,  1444f-l.  1445b-3a,  1445C-3.  1445e, 
and  1446f;  15  U.S.C  71 4b  and  71 4c. 

2.  Section  1421.7(b)(8)(iii)  is  amended 
by: 

A.  Removing  the  period  at  the  end  of 
paragraph  (b)(8)(iii)  and  inserting  a 
semicolon  in  its  place;  and 

B.  Adding  paragraph  (b)(8)(iv)  to  read 
as  follows: 

§1421.7    Adjustment  of  basic  support 
rates. 


(6)*   *   • 

(8)*    *   • 

(iv)  1994  Peanuts,  Quota— $678.36  per 
short  ton;  Additional — $132.00  per  short 
ton. 


3.  Section  1421.27  is  amended  by: 

A.  Removing  the  period  at  the  end  of 
paragraph  (a)(2)(iii)  and  inserting  a 
semicolon  in  its  place,  and 

B.  Adding  paragraph  (a)(2)(iv)  to  read 
as  follows: 

§  1 421 .27    Producer-handler  purchases  of 
additional  peanuts  pledged  as  collateral  for 
a  loan. 

(a)*  *  • 
(2)*   •  • 

(iv)  The  1994  minimum  CCC  sales 
price  for  additional  peanuts  sold  for 
export  edible  use  is  $400  per  short  ton. 

*        •  .     •        *        * 

Signed  at  Washington.  DC.  on  September  8. 
1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President.  Commodity 

Credit  Corporation. 

IFR  Doc  94-22922  Filed  9-15-94;  8:45  ami 

BtLUNG  COOe  341MM-P 


JMI 


47530     Federal  Register  /  Vol.  59.  No.  179  /  Friday.  September  16.  1994  /  Rules  and  Regulations 


7  CFR  Part  1468 
RIN0560-AD68 

Payment  Programs  for  Shorn  Wool, 
Wool  on  Unshom  Lambs,  and  Mohair 
(1991-1995) 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
regulations  that  set  forth  the  1991-1995 
wool  and  mohair  payment  programs  as 
authorized  by  the  National  Wool  Act  of 
1954,  as  amended.  This  interim  rule 
provides  that  in  determining  net 
proceeds  for  shorn  wool  or  mohair, 
effective  for  1993  and  subsequent 
marketing  years,  marketing  charges  for 
commissions,  coring,  or  grading  shall 
not  be  deducted.  This  interim  rule 
removes  the  1  percent  assessment  on 
1993. 1994,  and  1995  marketings  and 
revises  payment  limitation  for  the  1995 
marketing  year.  The  changes 
necessitated  by  the  Omnibus 
Reconciliation  Act,  enacted  August  10, 
1993,  were  effective  for  the  1993 
marketing  year  b)eginning  January  1 . 
1993.  Since  the  Act  made  changes  that 
affect  the  1993  and  1994  marketing 
years  which  are  currently  in  effect  with 
payments  in  process,  good  cause  is 
shown  to  make  the  changes  effective 
immediately  without  prior  notice  and 
comment.  Comments  will  be  received 
60  days  after  the  effective  date  and  be 
considered  when  the  rule  is  to  be  made 
final. 

DATES:  Interim  rule  effective  September 
16.  1994.  Comments  must  be  received 
on  or  before  November  15,  1994  in  order 
to  be  assured  consideration. 
ADDRESSES:  Submit  comments  to: 
Director.  Emergency  Operations  aiid 
Livestock  Programs  Division, 
-  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
StatesDepartment  of  Agricultiu-e 
(USDA),  P.O.  Box  2415.  Washington.  DC 
20013-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Sharon  Diel,  Program  Specialist, 
Emergency  Operations  and  Livestock 
Programs  Division.  ASCS.  USDA,  P.O. 
Box  2415,  Washington,  DC  20013-2415. 
telephone  202-720-6605. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  is  issued  in 
lonformanre  with  Executive  Order 
12866.  Based  on  information  compiled 
by  USDA  it  has  been  determined  that 
this  interim  rule: 


(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  SlOO  million; 

(2)  Woula  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities: 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  or 

(51  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  qr 
principles  set  forth  in  Executive  Order 
12866. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance 
to  which  this  rule  applies  are:  National 
Wool  Act  Payments— 10.059. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  interim 
rule  do  not  preempt  State  laws  and  are 
not  retroactive  to  1992  and  prior  crop 
years.  Before  any  judicial  action  may  be 
brought  regarding  the  provisions  of  this 
regulation,  the  adbtninistrative  appeal 
provisions  set  forth  at  7  CFR  pari  780 
must  be  exhausted. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1468 
set  forth^in  this  interim  rule  will  not 
result  in  any  change  in  the  public 
reporting  burden  or  in  the  application 
for  payment.  Therefore,  the  information 
collection  requirements  of  the 
Paperwork  Reduction  Act  are  not 
applicable  to  the  interim  rule. 


Request  for  Comments 

Comments  are  requested  with  respect 
to  this  interim  rule  and  such  comments 
shall  be  considered  in  developing  the 
final  rule. 

Background 

The  regulations  at  7  CFR  part  1468 
currently  set  forth  the  provisions  which 
are  used  to  administer  the  wool  and 
mohair  programs.  These  programs  are 
authorized  by  the  National  Wool  Act  of 
1954,  as  amended  (Wool  Act). 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  amended  the  Wool  Act  by: 

(1)  Requiring  the  Secretary  of 
Agriculture  not  to  deduct  marketing 
charges  for  commissions,  coring,  and 
grading  in  determining  net  sales 
proceeds  and  national  payment  rates  for 
shorn  wool  or  mohair;  and 

(2)  Revising  the  payment  limitation 
for  wool  and  mohair  producers  fox  the 
1995  marketing  vear  from  $125,000  to 
$100,000. 

,  Also,  the  Wool  Act  authorizes  the 
Secretary  to  deduct  a  1  percent 
assessment  from  Wool  Act  payments 
made  to  producers  during  the  1991  and 
1992  marketing  years.  Such  authority 
has  not  been  renewed.  Removing  the  1 
percent  assessment  will  increase 
producer's  Wool  Act  j)aymentsl)y  the  1 
percent  that  was  withheld  from  the  1991 
and  1992  marketing  year  payments. 

Not  deducting  marketing  charges  for 
commissions,  coring,  and  grading  in 
determining  net  sales  proceeds  and 
national  payment  rates  for  shorn  wool 
and  mohair  will  reduce  total  Wool  Act 
payments  by  a  small  amount.  Producers 
who  have  marketing  charges  for 
commissions,  coring,  and  grading  will 
have  their  payments  increased  slightly; 
but  the  national  payment  rate  will  be 
reduced  slightly.  This  action  should 
encourage  more  producers  to  core  and 
grade  their  wool  and  mohair  to  obtain 
a  higher  price  for  their  wool  or  mohair. 

The  decrease  in  the  payment 
limitation  for  the  1995  marketing  year 
from  $125,000  to  $100,000  vdll  reduce 
payments  slightly.  The  persons  affected 
by  this  change  would  be  larger 
producers  who  earn  over  $100,000  for  a 
marketing  year. 

The  statutory  requirement  not  to 
deduct  marketing  charges  for 
commissions,  grading,  and  coring  in 
determining  net  sales  proceeds  requires 
a  change  in  definitions.  All  references  to 
"net  sales  proceeds"  have  been  changed 
to  "net  proceeds  for  payment  purposes". 
A  definition  for  "net  proceeds  for 
payment  purposes"  has  been  added  in  - 
§  1468.3. 

Section  1468.3  is  amended  by  adding 
the  definitions  for  (1)  commission;  (2) 
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coring;  (3)  deductible  marketing 
charges;  (4)  grading;  (5)  gross  proceeds; 
(6)  net  proceeds;  (7)  net  proceeds  for 
payment  purposes;  (8)  nondeductible 
marketing  charges;  and  (9) 
,  noiunarketing  charges. 

Section  1468.4  is  amended  to  reduce 
the  payment  limitation  for  the  1995 
marketing  year. 

Section  1468.5  is  amended  to  change 
the  reference  to  net  sales  proceeds. 

Section  1468.6  is  amended  to  exclude 
non-deductible  marketing  charges  in 
determining  net  proceeds  for  payment 
purposes.  Section  1468.6  is  also 
amended  to  change  the  reference  to  net 
sales  proceeds. 

Section  1468.8  is  amended  to  exclude 
non-deductible  marketing  charges  in 
determining  net  proceeds  for  payment 
purposes.  Section  1468.8  is  also 
amended  to  change  the  reference  for  net 
sales  proceeds,  and  to  remove  the  1 
percent  assessment. 

Section  1468.10  is  amended  to  change 
the  reference  for  net  sales  proceeds. 

Section  1468.13  is  amended  to  change 
the  reference  for  net  sales  proceeds. 

Section  1468.15  is  removed  to 
withdraw  the  provision  for  assessments. 

It  is  necessary  that  this  regulation  be 
placed  in  effect  as  soon  as  possible. 
Since  the  Omnibus  Reconciliation  Act 
amendments  went  into  effect  during  the 
1993  marketing  year  and  assistance  in 
process  is  being  affected  by  the  statutory 
changes,  these  changes  need  to  be 
implemented  immediately  so  as  to 
impact  the  1993  and  1994  marketing 
years.  Accordingly,  good  cause  is  shown 
for  making  this  rule  effective  without 
prior  public  notice  and  comment. 
Comments  will  be  reviewed  after  the 
interim  rule  is  effective. 

List  of  Sub|ects  in  7  CFR  Part  1468 

Grant  programs — agriculture. 
Livestock,  Mohair.  Reporting  and 
recordkeeping  requirements.  Wool. 

Accordingly.  7  CFR  part  1468  is 
amended  as  follows: 

PART  1468— WOOL  AND  MOHAIR 

1.  The  authority  citation  for  7  CFR 
part  1468  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1781-1787;  15  U.S.C. 
714b  and  714c. 

2.  Section  1468.3  is  amended  to  add 
"commission."  "coring,"  "deductible 
marketing  charges,"  "grading."  "gross 
proceeds,"  "net  proceeds,"  "net 
proceeds  for  payment  purposes." 
"nondeductible  marketing  charges."  and 
"nonmarketing  charges"  definitions  to 
read  as  follows: 

§1468.3    Definitions. 


Conunission  means  fees  or  charges 
incvured  to  market  shorn  wool  or 
mohair  on  behalf  of  the  producer. 
Examples  of  commissions  include 
charges  for  overhead  charges,  operating 
■  expenses,  in  and  out  charges,  insurance, 
advertising,  association  dues,  or 
assessments. 

Coring  means  obtaining  a  sample 
representative  of  a  lot  of  grease  wool  or 
mohair.  The  sample  is  tested  for  yield, 
diameter,  and  vegetable  matter  content. 
The  core  sample  may  also  be.used  to 
measure  clean  color. 
»        »        •        »        • 

Deductible  marketing  charges  means 
service  fees  or  charges  paid  by  or  for  the 
account  of  the  producer  that  are  directly 
related  to  marketing  of  shorn  wool  or 
mohair,  such  as.  but  not  limited  to, 
transportation  (freight),  scouring,  and 
carbonizing  and  are  deducted  from  a 
producer's  gross  proceeds  to  determine 
price  support  payments. 

•  *        •        •        • 

Grading  (sorting  and  classing)  means 
the  grouping  of  like  fleeces  by 
measurable  characteristics,  such  as 
fineness,  yield,  vegetable  matter  type 
and  content,  length,  strength,  and  color 
Skirting  is  not  considered  to  be  part  of 
the  grading  process. 

•  •        •  ■       •  -      • 

Gross  proceeds  means  the  amount 
computed  for  the  seller  on  a  grease  basis 
before  any  marketing  or  nonmarketing 
charges  have  been  subtracted. 

•  •        •     -  »        • 

Net  proceeds  means  the  amount  paid 
to  the  seller  after  all  marketing  and 
nonmarketing  chaj^s  have  been 
subtracted. 

Net  proceeds  for  payment  purposes 
means  proceeds  that  are  determined  by 
subtracting  from  the  gross  proceeds  of 
the  wool  or  mohair  all  deductible 
marketing  charges  and  any  amount  of 
nondeductible  marketing  charges  that 
exceeds  the  combined  total 
nondeductible  marketing  charges  for 
price  support  payment  established  by 
CCC.  This  figure  is  also  used  in 
establishing  national  payment  rates  and 
individual  producer  payments. 

Nondeductible  marketing  charges 
means  ser\'ice  fees  or  charges  paid  by  or 
for  the  account  of  the  producer  for 
commission,  grading,  and  coring,  and 
are  not  deducted  from  a  producer's 
gross  proceeds  to  determine  price 
support  payments.  CCC  shall  determine 
the  combined  total  charges  for 
commission,  grading,  and  coring  on 
which  price  support  payments  will  be 
made. 

Nonmarketing  charges  means  charges 
paid  by  or  for  the  account  of  the 
producer  that  are  not  directly  related  to 


improving  the  marketability  of  the  shorn 
wool  or  mohair,  such  as,  but  not  limited 
to.  storage,  bags,  ad\'ances.  interest  on 
advances,  shearing,  and  association 
dues,  and  are  not  deducted  from  the 
producer's  gross  proceeds  to  determine 
price  support  payments. 

•  •        •        •        • 

3.  Section  1468.4  is  amended  by: 

A.  Revising  paragraphs  (c)(3)  and 
(c)(4).  and 

B.  Adding  paragraph  (c)(5)  to  read  as 
follows: 

§1468.4    EHgibllity  for  payments. 

•  •         •         •         • 

(c)  •  •  • 

(3)  $150,000  for  the  1993  marketing 
year, 

(4)  $125,000  for  the  1994  marketing 
year:  and 

(5)  $100,000  for  the  1995  marketing 
year. 

•  ••*•* 

4.  Section  1468.5  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read 
as  follows; 

§  1468.5    Bona  Tide  marketing  witttin  a 
spectfiad  marketing  year. 

•  *         *         *         • 

(b)  The  price  utilized  for  the  purpose 
of  computing  net  proceeds  for  payment 
purposes  under  the  provisions  of 
§  1468.8  shall  not  exceed  the  fair  market 
value  of  the  wool  or  mohair  as 
determined  by  CCC 

(d)  The  exchange  of  wool  or  mohair 
for  merchandise  or  services  of  a  nature 
other  than  wool  or  mohair  or  wool  or 
mohair  products  will  be  considered  as 
a  bona  fide  marketing  if  a  definite  price 
for  the  wool  or  mohair  is  established  by 
the  parties  prior  to  the  exchange.  Such 
price,  or  whatever  other  price  CCC 
determines  is  the  fair  market  value  for 
such  wool  or  mohair,  whichever  is 
lower,  shall  be  used  for  the  purpose  of 
computing  the  net  proceeds  for  payment 
purpose  under  the  provisions  of 
§1468.8. 

•  *         •         *         * 

5.  Section  1468.6  is  amended  by 
revising  paragraphs  (b)(5)  and  (b)(6)  to 
read  as  follows: 

§  1468.6    Contents  of  sales  documents. 

•  •         •         •         • 

(b)  *  •  • 

(5)  The  gross  amount  paid  to  the  seller 
on  a  grease  basis. 

(6)  The  net  amount  paid  to  the  seller 
after  the  deduction  of  all  marketing  and 
nonmarketing  charges  have  been 
subtracted. 

(i)  (A)  The  following  is  applicable  to 
1993  and  prior  marketing  years. 
Marketing  deductions  may  be  itemized 
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or  as  a  composite  amount  for  all 
marketing  charges  with  an  explanation 
of  what  services  are  included  in  that 
amount.  If  it  is  the  practice  of  a 
marketing  agency  to  show,  on  the  sales 
document,  only  the  net  proceeds  after 
marketing  deductions,  the  gross  sales 
proceeds  and  the  amount  of  the 
marketing  deductions  need  not  be 
shown,  provided  the  sales  document 
contains  a  statement  reading 
substantially  as  follows: 

"The  net  proceeds  for  payment 
purposes  after  marketing  deductions 
shown  herein  were  computed  by 
deducting  from  the  gross  proceeds 
charges  for  the  foUovdng  marketing 

services: .  Details  of  these 

charges  will  be  furnished  on  request." 

(B)  All  services  for  which  deductions 
are  made  shall  be  enumerated  in  the 
blank  space  indicated.  If  a  sales 
document  shows  charges  without 
specifying  their  nature,  the  charges  will 
be  considered  deductible  marketing 
charges. 

(ii)  (A)  The  following  is  appUcable  to 
1994  and  subsequent  marketing  years. 
Nondeductible  marketing  charges  must 
be  identified  separately  from  other 
deductible  marketing  charges  and 
nonmarketing  charges  and  the  amount 
of  such  specified.  If  commissions, 
grading,  and/or  coring  are  identified  as 
being  included  in  marketing  charges, 
the  services  that  are  included  in 
commissions  andyor  grading  must  be 
specified.  CCC  shall  determine  the 
combined  total  for  commission,  grading, 
and  coring  charges  on  which  price 
support  pajTnents  will  be  made. 
Deductible  marketing  charges  and 
nonmarketing  charges  may  be  itemized 
or  as  a  composite  amount  for  all 
deductible  marketing  charges  and 
nonmarketing  charges  vfith  an 
explanation  of  what  services  are 
included  in  that  amount.  If  it  is  the 
practice  of  a  marketing  agency  to  show 
only  the  net  proceeds  paid  to  the  seller; 
the  gross  sales  proceeds,  the  amount  of 
deductible  marketing  charges,  and 
nonmarketing  charges  need  not  be    * 
shown,  provided  the  sales  document 
contains  a  statement  reading 
substantially  as  follows: 

"The  net  proceeds  paid  to  the  seller 
were  computed  by  subtracting  from  the 
gross  sales  proceeds  all  marketing 
charges  and  nonmarketing  charges. 
Deductible  marketing  charges  and 
nonmarketing  charges  deducted  from 

gross  proceeds  include: .  Details 

of  these  charges  will  be  furnished  on 
request." 

(B)  All  the  services  for  which 
deductions  are  made  shall  be 
enumerated  in  the  blank  space  as 
indicated.  If  a  sales  document  shows 


charges  without  specifying  the  nature, 
the  charges  will  be  considered 
deductible  marketing  charges. 

(iii)  If  a  sales  document  contains  a 
figure  for  net  proceeds  for  payment 
purposes,  computed  for  a  location  other 
than  the  producer's  farm,  ranch,  or  local 
shipping  point,  the  person  preparing  the 
sales  document  shall  show  thereon  the 
name  of  the  location  for  which  the  net 
proceeds  for  payment  purposes  have 
been  computed.  If  a  marketing  agency 
has  guaranteed  a  minimum  sales  price 
for  the  wool  or  mohair,  is  unable  to  sell 
the  wool  or  mohai:  for  a  higher  price, 
and  therefore  settles  with  the  producer 
on  the  basis  of  such  guaranteed 
minimum  price,  the  sales  document 
shall  be  on  the  basis  of  guaranteed 
minimum  price,  regardless  of  a  lower 
price  at  which  the  agency  may  sell  the 
wool  or  mohair.  In  such  a  case,  the 
marketing  agency  shall  indicate  on  the 
sales  dociunent  that  the  price  is  the 
guaranteed  minimum  sales  price. 
*        •        •        •        • 

6.  Section  1468.8  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  1468.8    Computation  of  payment 

(a)  (1)  The  amount  of  the  shorn  wool 
or  mohair  price  support  pajTnent  shall 
be  computed  by  applying  the  rate  of 
payment  to  the  net  proceeds  for 
payment  purposes  for  the  wool  or 
mohair  marketed  during  the  specified 
marketing  year.  For  shorn  wool 
payments,  if  there  is  a  purchase  by  the 
producer  of  unshorn  lambs,  the 
resultant  amount  shall  be  reduced,  by 
an  amoimt  resulting  from  multiplying 
the  liveweight  at  the  time  of  purchase  of 
such  lambs  reported  in  the  application 
for  pa>'ment  by  the  calculated  wool  on 
shorn  lambs  price  support  for  such 
marketing  year.  If  the  amount  of  the 
reduction  exceeds  the  payment 
computed  on  the  shorn  wool  marketed, 
the  liveweight  of  lambs  which 
corresponds  to  the  excess  amount  shall 
be  carried  forward  and  used  to  reduce 
payments  on  unshorn  lambs  marketed 
or  slaughtered  or  shorn  wool  marketed 
in  the  current  or  subsequent  years. 

(2)  Except  as  provided  in  §  1468.6 
(b)(6)  with  respect  to  a  guaranteed 
minimum  sales  price,  the  net  proceeds 
for  payment  purposes  for  shorn  wool 
and  shorn  mohair  shall  be  determined 
by  subtracting  from  the  gross  sales 
proceeds  of  the  shorn  wool  or  mohair  all 
deductible  marketing  charges,  and  any 
amount  of  nondeductible  marketing 
charges  that  exceed  the  combined  total 
nondeductible  marketing  charges  for 
price  support  payment  established  by 
CCC. 


(b)  The  amount  of  the  price  support 
payment  due  a  producer  for  wool  on 
unshorn  lambs  shall  be  computed  by 
applying  the  rate  of  payment  to  the 
livewei^t  of  the  lambs  sold  or  moved 
to  slaughter  during  the  specified 
marketing  year,  reduced,  on  account  of 
the  purchase  or  importation  by  the 
producer  of  unshorn  Iambs,  by  the 
hveweight  at  the  time  of  purchase  or 
importation  of  such  lambs  reported  in 
the  application  for  payments.  If  the 
amount  of  the  reduction  exceeds  the 
liveweight  of  the  unshorn  lambs  sold  or 
moved  to  slaughter  during  said 
marketing  year,  such  excess  liveweight 
shall  be  carried  forward  and  used  to 
reduce  payments  on  the  wool  on 
unshorn  lambs  marketed  or  slaughtered 
or  shorn  wool  marketed  in  the  current 
or  subsequent  years. 

•  »        *        •        • 

7.  Section  1468.10  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 468. 1 0    Preparation  of  application. 

(a)  Application  for  price  support 
payments  for  shorn  wool,  shorn  mohair, 
and  wool  on  unshorn  lambs  must  be 
submitted  by  completing  Form  CCC- 
1155,  "Apphcation  for  Payment 
(National  Wool  Act)".  Marketing 
agencies  may  assist  producers  in  filling 
out  applications  by  inserting  the 
information  on  sales  of  wool  and  mohair 
and  sending  sales  documents  to  the 
appropriate  county  office,  but  the 
producer  must  sign  the  application  and 
is  responsible  for  the  requirements  as  to 
the  time  and  manner  of  filing  the 
application.  If  the  producer  paid 
marketing  charges  not  shown  on  the 
sales  document,  such  charges  shall  be 
considered  in  arriving  at  the  net 
proceeds  for  payment  purposes. 

•  •        *        *        • 

8.  Section  1468.13  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1468.13    Payment 

(a)  Payments  under  this  part  shall  be 
made  only  on  the  basis  of  the  net 
proceeds  for  payment  purposes  received 
for  wool  or  mohair  or  the  calculated 
amount  of  wool  grown  on  imshom 
lambs  sold  or  moved  to  slaughter.  No 
payment  shall  be  made  on  that  part  of 
any  sale  which  has  been  canceled  or  on 
the  basis  of  prices  or  weights  which 
have  been  fraudulently  increased  for  the 
purpose  of  obtaining  higher  payments. 
No  payment  shall  be  made  on  sales  to 
a  wool  or  mohair  growers  association, 
which  is  not  a  cooperative  marketing 
association,  by  its  producer-members  on 
the  basis  of  net  proceeds  for  payment 
purposes  in  excess  of  the  fair  market 


value  of  the  wool  or  mohair  (grease 
basis),  as  determined  by  CCC. 


$1468.15    [Removed  and  reserved] 

9.  Section  1468.15  is  removed  and 
reserved. 

Signed  at  Washington.  DC.  on  September  8. 
1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

(PR  Doc.  94-22921  Filed  &-15-94;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  94-009-2] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  California 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

< 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  California 
from  Class  Free  to  Class  A.  We  have 
determined  that  California  no  longer 
meets  the  standards  for  Class  Free 
status.  This  action  imposes  certain 
restrictions  on  the  interstate  movement 
of  cattle  from  California. 
DATES:  Interim  rule  effective  September 
16,  1994.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
November  15. 1994. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
009-2.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South. 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  J.  Gilsdorf.  Senior  Staff 
Veterinarian.  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services. 
APHIS.  USDA.  room  729.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  436-4918. 


SUPPt-EMENTARY  INFORMATION: 
Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man.  caused  by 
bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations,  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations),  provide  a  system  for 
classif>ing  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free.  Class  A,  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minimum  standards  for  Class  C  are 
required  to  be  placed  imder  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail: 
(1)  Maintaining  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months;  (2)  tracing  back 
and  successfully  closing  (investigating 
and  resolving)  a  certain  percentage  of 
cases  of  brucellosis  infection  detected 
by  the  Market  Cattle  Identification  (MCI) 
program,  a  program  of  testing  at 
stockyards,  farms,  ranches,  and 
slaughter  estabUshments;  (3) 
maintaining  a  surx'eillance  system  that 
includes  testing  of  dairy  herds, 
participation  of  all  recognized 
slaughtering  establishments  in  the  MCI 
program,  identification  and  monitoring 
of  herds  at  high  risk  of  infection 
(including  herds  adjacent  to  infected 
herds  and  herds  from  which  infected 
animals  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  niunber  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
owns;  &nd  (4)  maintaining  minimum 
procedural  stemdards  for  administering 
the  program. 

Because  of  its  herd  infection  rate, 
California  was  classified  as  a  Class  Free 
State  on  April  4, 1994.  in  an  interim 
rule  published  in  the  Federal  Register 
(59  FR  15612-15613.  Docket  No.  94- 
009-1);  there  had  been  no  known 
brucellosis  in  cattle  in  California  for  12 
consecutive  months.  Since  then, 
however,  two  cattle  herds  in  California 


JMI 


have  been  found  to  be  infected  vrith 
brucellosis. 

To  attain  and  maintain  Class  A  status, 
a  State  or  area  must:  (1)  Not  exceed  a 
cattle  herd  infection  rate,  due  to  field 
strain  Brucella  abortus,  of  0.25  percent 
or  2.5  herds  per  1,000  based  on  the 
number  of  reactors  found  within  the 
State  during  any  12  consecutive  months, 
except  in  States  with  10,000  or  fewer 
herds;  (2)  trace  to  the  farm  of  origin  90 
percent  of  all  brucellosis  reactors  foimd 
in  the  coiu^e  of  MCI  testing;  (3) 
successfully  close  at  least  95  percent  of 
the  MCI  reactor  cases  traced  to  the  farm 
of  origin  during  the  12-consecutive- 
month  period  immediately  prior  to  the 
most  recent  anniversary  of  the  date  the 
State  or  area  was  classified  Class  A;  and 
(4)  have  a  specified  surveillance  system, 
as  described  above,  including  an 
approved  individual  herd  plan  in  effect 
within  15  days  of  locating  the  source 
herd  or  recipient  herd. 

After  reviewing  California's 
brucellosis  program  records,  we  have 
concluded  that  CaUfomia  meets  the 
standards  for  Class  A  status.  Therefore, 
we  are  removing  California  from  the  Ust 
of  Class  Free  States  or  areas  in  §  78.41(a) 
and  adding  it  to  the  list  of  Class  A  States 
or  areas  in  §  78.41(b).  This  action  will 
place  certain  restrictions  on  the 
interstate  movement  of  cattle  from 
California. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
prevent  the  interstate  spread  of 
brucellosis. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrar>-  to  the 
public  interest  under  these  conditions. 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  pubhcation  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulator}' 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  E.xecutive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866.  j 
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Cattle  moved  interstate  are  moved  for 
slaugiiter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  California  from  Class  Free  to 
Class  A  increases  testing  requirements 
governing  the  interstate  movement  of 
cattle.  However,  testing  requirements  for 
cattle  moved  interstate  for  immediate 
slaughter  or  to  quarantined  feedlots  are 
not  affected  by  this  change.  Cattle  from 
certified  brucellosis-free  herds  moving 
interstate  are  not  affected  by  this 
change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  California,  as  well  as 
buyers  and  importers  of  cattle  from  the 
Sute. 

There  are  an  estimated  28,000  cattle 
herds  in  California  that  would  be 
affected  by  this  rule.  Ninety-eight 
percent  of  these  axe  owned  by  small 
entities.  Most  of  these  herds  are  not 
certified  brucellosis-free.  Test-eligible 
cattle  offered  for  sale  from  other  than 
certified  brucellosis- &«€  herds  must 
have  a  negative  test  under  Class  A  status 
regulations,  but  not  under  regulations 
concerning  Class  Free  status.  This 
testing  costs  approximately  $3.25  per 
head.  If  such  testing  were  distributed 
equally  among  all  herds  affected  by  this 
rule,  the  chaise  to  Class  A  status  wovtid 
cost  approximately  $16  per  herd. 

Therefore,  we  believe  that  changing 
the  brucellosis  status  of  California  to 
Class  A  would  not  have  a  significant 
economic  impact  on  the  small  entities 
afiected  by  this  interim  rule. 

Under  tnese  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  tisted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials,  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
infcffmaticMi  collection  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly.  9  CFR  part  78  is 
amended  as  follows: 

PART  78-BRUCEU.OSiS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l.  114g. 
115, 117. 120, 121, 123-126, 134b,  134f;  7 
CFR  2.17, 2.51,  and  371.2(d). 

§78.41    [Amended] 

2.  Section  78.41,  paragraph  (a),  is 
amended  by  removing  "California,". 

3.  Section  78.41,  paragraph  (b),  is 
amended  by  adding  "California," 
immediately  following  "Arkansas,". 

Done  in  Washington,  IX],  this  12th  day  of 
September  1994. 
Terry  L.  Medley, 

Acting  Administrator.  Animai  and  Plant 
Health  Inspection  Service. 
(PR  Doc.  94-22982  Filed  9-15-94;  8:45  am| 
BtLUNG  CODE  34tO-34-P 


DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-ANE-08;  Amendment  39- 
6962;  AD  91-08-071 

Airworthiness  DIrecttves;  Textron 
Lycoming  TIO-360,  TlO-540,  LTtO-640, 
TIO-641,  and  TIVO-640  Series 
Reciprocating  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  r\de;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  91-08-07  applicable  to  Textron 
Lvcoming  TIO-360,  TlO-540,  LTIO- 
540,  TlO-541,  and  TIVO-540  series 
reciprocating  engines  that  was 
published  in  the  Federal  Register  on 
April  9, 1991  (56  FR  14306).  The 
Textron  Lycoming  Service  Instruction 
(SI)  referenced  in  the  NOTE  in  the 
Compliance  section  is  incorrect.  This 
document  corrects  that  SI  reference.  In 
all  other  respects,  the  original  document 
remains  the  same. 

DATES:  Effective  September  16, 1994. 
SUPPt.EMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  Textron  Lycoming  TIO-360,  TIO- 


540,  LTIO-540,  TlO-541,  and  TIVO-540 
series  reciprocating  engines,  was 
published  in  the  Federal  Register  on. 
April  9, 1991  (56  FR  14306).  The 
following  coxrection  is  needed: 

On  page  14307.  starting  in  the  center 
column,  in  the  NOTE  following 
paragraph  (b)(4),  in  the  second  and  third 
lines,  "Service  Instruction  No.  1460" 
should  read  "Service  Instruction  No. 
1446." 

Issued  in  Burlington,  MA.cn  September  2, 
1994.  - 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  94-22955  Fiied  9-15-94;  8:45  am) 

BILUNG  CODE  4910-13-^ 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  iCentucky  regulatory 
program  (hereinafter  referred  to  as  the 
"Kentucky  program")  under  the  Surface 
Mining  Control  aini  Reclamation  Act  of 
1977  (SMCRA).  Kentucky  proposed 
revisions  to  and  additions  of  statutes  to 
the  Kentucky  Revised  Statutes  (KRS) 
pertaining  to  disposal  of  coal 
combustion  fly  ash,  bottom  ash,  and 
scrubber  sludge.  The  amendment  is 
intended  to  improve  operational 
efficiency. 

EFFECTIVE  DATE:  September  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William ).  Kovadc,  Director,  Lexington 
Field  Office.  2675  Regency  Road. 
Lexington,  Kentucky  40503.  Telephone: 
(606) 233-2896. 

StIPPLEMENTARV  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program, 


including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  18,  1982,  Federal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  917.11, 917.13.  917.15.  917.16, 
and  917.17. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  April  18,  1994 
(Administrative  Record  No.  KY-1276), 
Kentucky  submitted  a  proposed 
amendment  to  its  program  piu^uant  to 
SMCRA.  It  replaces  a  previous  proposed. 
amendment  dated  November  17,  1993 
(Administrative  Record  No.  KY-1260). 
Kentucky  submitted  the  proposed 
amendment  at  its  own  initiative.  Known 
as  Senate  Bill  266.  the  amendment  was 
passed  by  Kentucky's  General  Assembly 
during  the  1994  regular  session.  It 
consists  of  proposed  new  and  amended 
statutes  to  KRS  pertaining-to  disposal  of 
coal  combustion  fly  ash.  bottom  ash. 
waste  from  fluidized  bed  combustion, 
.  and  scrubber  sludge.  The  statutes  offer 
surface  coat  mining  permittees  the 
option  to  dispose  of  coal  combustion 
waste  on  the  permit  area.  Kentucky 
proposes  to  revise  KRS  350.010  to 
define  coal  combustion  by-products, 
and  add  a  new  section  of  KRS  chapter 
350  to  specify  the  procedures  governing 
the  disposal  of  coal  combustion  by- 
products. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  19, 
1994,  Federal  Register  (59  FR  26153), 
and  in  the  same  dociunent  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
June  20.  1994. 

IIL  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

Revisions  to  Kentucky's  Statutes  With 
No  Corresponding  Federal  Regulations 

1.  KRS  350.010— Definition 

At  ICRS  350.010(22),  Kentucky  is 
defining  "coal  combustlonby-products" 
to  mean  fly  ash.  bcAtom  ash,  scrul)ber 
sludge,  and  waste  from  fluidized  lied 


combustion,  produced  by  the 
combustion  of  coal.  Coal  combustion 
by-products  do  not  include  boiler  slag, 
or  residues  of  refuse-derived  fuels,  such 
as  municipal  solid  waste,  tires,  and 
solvents. 

There  is  no  direct  Federal  counterpart 
fortius  definition.  However,  the 
Director  finds  the  proposed  definition  at 
KRS  350.010(22)  to  be  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

2.  KRS  350— Additions  to  Statute 

(a)  At  KRS  350(1),  Kentucky  is  adding 
a  provision  allowing  the  State  to  issue 
permits  authorizing  the  disposal  of  coal 
combustion  by-products  at  surface  coal 
mining  operations. 

(b)  At  KRS  350(2),  Kentucky  is 
restricting  the  application  of  the  statute 
to  the  disposal  of  waste  from  burning 
clean  oil  or  gas  with  coal,  if  the  oil  or 
gas  is  used  only  for  startup  or  flame 
stabilization.  "The  types  of  by-products 
excluded  from  application  are  those 
coal  combustion  by-products:  (1)  For 
which  a  special  waste  formal  permit  or 
a  special  waste  permit-by-rule  is 
required  under  ICRS  Chapter  224;  (2) 
that  have  been  mixed  or  otherwise  co- 
managed  with  low  volume  waste  or 
with  materials  that  exhibit  hazardous 
waste  characteristics;  (3)  generated  prior 
to  the  effective  date  of  this  Act.  imless 
the  applicant  can  demonstrate  that  these 
by-products  have  not  been  mixed  or 
otherwise  co-managed  with  low  volume 
waste  or  with  materials  that  exhibit 
hazardous  waste  characteristics,  or  (4) 
which  are  injected  underground. 

(c)  At  KRS  350(3),  Kentucky  is 
requiring  that  an  application  to  modify 
an  existing  permit  to  initially  include 
disposal  of  coal  combustion  by-products 
be  an  application  for  a  major  revision  or 
an  amendment  under  KRS  350.070. 

(d)  At  KRS  350(4).  Kentucky  is 
specifying  that  modifications  for  an 
existing  permit  that  includes  coal 
combustion  by-prt>duct  disposal  may  be 
made  by  appUcation  for  a  minor 
revision,  where  the  application 
proposes  disp>osal  of  the  same  by- 
products in  the  same  location  as 
approved  in  the  existing  permits. 

(e)  At  KRS  350(5),  Kentucky  is 
specif>'ing  that  modifications  for  an 
existing  permit  to  increase  the  amount 
of  coal  combustion  by-products  to  be 
received,  to  change  the  components  of 
the  by-products,  or  to  change  the 
generating  facifity  may  be  made  by 
application  for  a  minor  revision.  If  the 
proposed  changes  result  in  an  increase 
of  concentrations  of  heavy  metals,  or  if 
public  notice  is  deemed  necessary,  an 
application  for  a  major  revision  will  be 
required. 
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(f)  At  KRS  350(6).  Kentucky  is 
requiring  that  a  permittee  keep  accurate 
records,  to  be  available  upon  request,  to 
the  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
(Cabinet)  showing  the  source  and 
amount  of  each  shipment  of  coal 
combustion  by-products  received. 

(gl  At  KRS  350(7),  Kentucky  is 
requiring  that  prior  to  disposal  of  coal 
combustion  by-products,  any  material 
not  approved  for  disposal  shall  be 
removed  from  the  coal  combustion  by- 
productions  and  records  kept 

(h)  At  KRS  350(8),  Kentucky  is 
requiring  that  coal  combustion  by- 
products be  disposed  of  only  in  the  pit 
or  extraction  area,  unless  the  permittee 
makes  a  demonstration  that  no  adverse 
enviroiunental  impacts  will  occur. 

(i)  At  KRS  350(9).  Kentucky  is 
prohibiting  the  disposal  of  any 
component  of  the  coal  combustion  by- 
products listed  or  meeting  the  criteria  of 
hazardous  waste  as  specified  in  the 
State's  law  and  administrative 
regulations  governing  hazardous  wastes. 

(j)  At  KRS  350(10),  Kentucky  is 
requiring  that  the  permittee  prepare  and 
maintain  accurate  maps  showing  each 
location  where  coal  combustion  by- 
products have  been  disposed  of  and  the 
voliune  of  coal  combustion  by-products 
disposed  Of  at  that  location.  Phase  I 
bond  release  is  not  permitted  unless  the 
appropriate  maps  have  been  submitted. 

(k)  At  KRS  350(11),  Kentucky  is 
requiring  that  the  permittee  or  appUcant 
provide  representative  samples  of  the 
coal  combustion  by-products,  if 
requested  or  if  required  by  the  issued 
permit. 

(1)  At  KilS  350(12),  Kentucky  is 
requiring  that  the  permittee  aimually 
obtain  and  submit  to  the  Cabinet  a 
laboratory  analysis  to  characterize  the 
coal  combustion  by-products  in  the 
manner  required  by  ICl^  Chapter  224 
and  the  Resources  Conservation  and 
Recovery  Act  of  1976  (Pub.  L.  94-580), 
as  amended. 

(m)  At  KRS  350(13),  Kentucky  is 
requiring  that  if  the  disposal  of  coal 
combustion  by-products  is  proposed, 
any  required  newspaper  advertisement 
include  the  intended  action  and  the 
name,  address,  and  location  of  the 
facility  that  will  generate  the  by- 
products. 

(n)  At  KRS  350(14),  Kentucky  is 
requiring  that  the  application  include  a 
demonstration  that  the  apphcanl  has  the 
legal  right  to  dispose  of  coal  combustion 
by-products  on  the  proposed  areas.  A 
copy  of  the  applicable  conveyance  must 
also  be  included.  If  the  mineral  estate 
has  been  severed  from  the  surface  estate, 
a  %vritten  consent  from  the  surface 
owner  for  the  disposal  or  a  copy  of  the 
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conveyance  that  expressly  grants  or 
reserves  the  right  to  dispose  of  coal 
combustion  by-products  must  also  be 
included. 

(o)  At  KRS  350(15).  Kentucky  is 
requiring  that  the  application  include 
certain  identifying  information  for  the 
generating  facility,  a  listing  of  each  of 
the  component  materials  the  coal 
combustion  by-products  will  contain, 
and  the  approximate  volimie  in  cubic 
yards  and  the  approximate  tonnage  that 
will  be  received  from  the  generating 
facility  annually  and  for  the  term  of  the 
permit. 

(p)  At  KRS  350(16),  Kentucky  is 
requiring  that  the  application  include 
the  results  of  representative  sampling 
and  laboratory  analysis  of  each  * 

component  of  the  coal  combustion  by- 
products for  contaminants  listed  in 
Kentucky's  administrative  regulations. 
The  analysis  must  test  for  certain  metals 
and  address  neutralization  potential  and 
potential  acidity  and  a  demonstration 
must  be  made  that  each  component  of 
the  by-products  does  not  contain  any 
contaminant  at  a  concentration  that 
equals  or  exceeds  specified  regulatory 
levels. 

(q)  At  KRS  350(17),  Kentucky  is 
requiring  that  the  application  describe 
the  proposed  methods  of  by-product 
handling  and  disposal,  including 
methods  of  record  keeping. 

(r)  At  KRS  350(18).  Kentucky  is 
requiring  that  the  application  include 
appropriate  maps  and  drawings  of  all 
areas  and  facilities  to  be  used  in  the 
permit  area  for  by-product  handling  and 
disposal. 

(s)  At  KRS  350(19),  Kentucky  is      - 
requiring  that  the  application  contain  a 
determination  of  the  probable 
hydrologic  consequences  of  the  disposal 
of  coal  combustion  by-products  for  the 
permit  and  adjacent  area  and  contain  a 
description  of  the  measiu^s  to  be  taken 
to  assure  that  the  disposal  will  not  pose 
a  threat  to  human  health  or  the 
environment,  to  minimize  disturbances 
to  the  hydrologic  balance,  emd  to 
prevent  material  damage  to  the 
hydrologic  balance  outside  the  permit 
area.  Certain  protective  and  preventative 
measures  must  also  be  described, 
including  measures  to  be  taken  to 
prevent  coal  combustion  by-products 
from  becoming  airborne. 

(t)  At  KRS  350(20).  Kentucky  is 
requiring  that  the  application  include 
baseline  data  to  characterize  the  quality 
of  ground  and  siu^ace  water  in  areas 
that  may  be  affected  by  disposal  of  the 
by-products. 

(u)  At  KRS  350(21).  Kentucky  is 
requiring  that  surface  and  ground  water 
baseline  data  collection  and  monitoring 
stations  be  established,  as  appropriate. 


In  determining  the  number  and 
locations  of  monitoring  wells,  the 
Cabinet  shall  recognize  the  distinct 
differences  between  disposal  of  coal 
combustion  by-products  under  this 
section  and  the  disposal  of  coal 
combustion  by-products  for  which  a 
special  waste  formal  permit  or  a  special 
waste  registered  permit-by-rule  is 
required  under  KRS  Chapter  224. 

(v)  At  KRS  350(22),  Kentucky  is 
requiring  that  the  characterization  of 
ground  water  include  certain  specified 
parameters. 

(w)  At  KRS  350(23),  Kentucky  is 
requiring  that  the  characterization  of 
surface  water  include  certain  specified 
parameters. 

(x)  At  KRS  350(24),  Kentucky  is 
requiring  that  the  minimum  number  of 
sampling  events  for  ground  and  surface 
water  for  parameters  beyond  those 
usually  required  be  in  accordance  with 
Kentucky's  administrative  regulations 
promulgated  pursuant  to  KRS  Chapter 
224,  pertaining  to  special  waste  landfills 
used  solely  for  the  disposal  of  coal 
combustion  by-products. 

(y)  At  KRS  350(25),  Kentucky  is 
requiring  that  the  application  include  a 
plan  for  the  monitoring  and  reporting, 
until  final  bond  release,  of  the  quality  of 
ground  and  surface  water  in  areas  that 
may  be  affected  by  disposal  of  by- 
products and  for  the  monitoring  of 
contaminants  in  the  ground  and  surface 
water. 

(z)  At  KRS  350(26),  Kentucky  is 
requiring  that  the  performance  bond  for 
the  surface  raining  permit  cover  the 
disposal  of  by-products  on  the  permit 
area. 

(aa)  At  KRS  350(27),  Kentucky  is 
requiring  that  a  permittee,  operator,  or 
person  disposing  of  coal  combustion  by- 
products comply  with  certain  specified 
environmental  performance  standards. 
The  performance  standards  address  the 
handling,  disposal,  and  placement  of 
the  by-products.  They  include  the 
following  requirements:  (1)  Coal 
combustion  by-products  shall  be 
handled  and  disposed  by  the  method 
approved  in  the  permit;  (2)  disposal 
areas  and  facilities  used  for  coal 
combustion  by-products  handling  and 
disposal  shall  be  designed,  located, 
operated,  and  maintained  to  assure  that 
the  handling  and  disposal  will  not  pose 
a  threat  to  human  health  or  the 
environment,  to  minimize  disturbances 
to  the  hydrologic  balance  within  the 
permit  area  and  adjacent  area,  and  to 
prevent  material  damage  to  the 
hydrologic  balance  outside  the  permit 
area;  (3)  to  the  extent  practical,  areas  to 
receive  coal  combustion  by-products 
shall  be  selected  to  minimize  water 
contact  with  the  by-products;  (4)  the 


coal  combustion  by-products  shall  be 
placed  at  least  four  feet  above  the 
seasonal  high-water  table,  unless  the 
applicant  demonstrates  that  no  adverse 
environmental  impacts  will  occur;  (5) 
the  coal  combustion  by-products  shall 
not  be  placed  within  four  feet 
horizontally  of  a  final  highwall,  exposed 
coal  seam,  or  coal  outcrop;  (6)  the 
volume  of  coal  combustion  by-products 
disposed  of  on  the  permit  area  shall  not 
exceed  the  in-place  volume  of  the 
marketable  coal  seams  to  be  removed 
from  the  permit  area;  (7)  disposal  of  coal 
combustion  by-products  shall  not  result 
in  a  greater  amount  Of  excess  spoil  than 
the  amount  that  would  result  if  disposal 
of  by-products  were  not  part  of  the 
permitted  operation;  (8)  the  thickness  of 
coal  combustion  by-products  at  any 
point  in  any  disposal  area  shall  not 
exceed  forty  feet;  (9)  the  Cabinet  may 
reduce  the  allowable  maximum  volume 
or  thickness  of  coal  combustion  by- 
products for  a  disposal  area  if  it  - 
determines  that  the  reduction  is 
necessary  to  assure  protection  of  human 
health  and  the  environment;  and  (10) 
after  the  coal  combustion  by-products 
are  placed  in  the  disposal  area,  they 
shall  be  covered  as  contemporaneously 
as  practicable  with  at  least  four  feet  of 
nonacid-forming  spoil  material. 

(bb)  At  KRS  350(28),  Kentucky  is 
requiring  that  the  permittee  monitor  and 
report  the  quality  of  surface  and  ground 
water  quarterly,  with  certain  exceptions 
for  water  quality  parameters  which  are 
not  normally  required  to  be  monitored. 

(cc)  At  KRS  350(29),  Kentucky  is 
requiring  that  the  monitoring  and 
reporting  of  ground  water  quality 
include  the  parameters  used  in  the 
baseline  characterization  of  ground 
water  specified  in  subsection  (22). 
unless  the  State  requires  different 
parameters. 

(dd)  At  KRS  350(30).  Kentucky  is 
requiring  that  the  monitoring  and 
reporting  of  surface  water  quality 
include  the  parameters  used  in  the 
baseline  characterization  of  surface 
water  specified  in  subsection  (23), 
unless  the  State  requires  different 
parameters. 

(ee)  At  KRS  350(31),  Kentucky  is 
requiring  that  applications  submitted 
under  this  section  be  processed  in  the 
same  manner  as  other  applications 
submitted  under  KRS  Chapter  350. 

(ff)  At  KRS  350(32),  Kentucky  is 
authorizing  the  promulgation  of 
administrative  regulations  under  this 
section  pertaining  to  the  disposal  of  coal 
combustion  by-products. 

There  are  no  direct  Federal 
counterparts  to  the  provisions  of  the 
proposed  amendment.  However,  the 
Director  finds  that  provided  the 


proposed  provisions  are  in  addition  to, 
not  in  place  of  or  to  establish  a  variance 
from  existing  Kentucky  program 
provisions,  the  proposed  revisions  to 
KRS  Chapter  350  are  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  Because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  heldL 

Two  public  comments  were  received. 
The  first  commenter  supported  the 
amendment.  The  second  generally 
supported  the  amendment  provided  that 
the  provisions  of  the  amendment  are 
supplemental  to  the  requirements  of  the 
approved  state  program  and  impose 
additional,  rather  than  exclusive, 
permitting  and  performance  obligations 
on  mine  operators.  The  commenter  also 
felt  clarification  should  be  sought  in  the 
areas  of  characterization  requirements 
for  surface  and  ground  water  and 
variances  in  contemporaneous 
reclamation  obligations.  The  Director 
notes  that  the  proposed  amendment  is 
being  approved  with  the  provision  that 
the  statutes  will  be  implemented  in 
addition  to,  and  not  in  place  of.  existing 
State  program  provisions.  Therefore, 
because  the  provisions  of  the  proposed 
amendment  are  in  addition  to  the 
requirements  of  SMCItA  and  are  not 
inconsistent  with  the  SMCRA.  and 
because  OSM  is  approving  the  proposed 
regulations  to  the  extent  that  the 
additional  characterization 
requirements  for  surface  and  ground 
water  are  required  to  be  collected  in  the 
same  marmer  and  for  the  same  duration 
as  the  baseline  hydrologic  information 
required  under  SMCRA  and  no  delays 
in  contemporaneous  reclamation  will  be 
permitted  based  on  waste  disposal, 
additional  clarification  is  not  required. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll){i). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Kentucky 
program. 

The  U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  and  the 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration,  concurred 
without  comment  The  U.S.  Department 
of  the  Interior.  Bureau  of  Mines, 
suggested  that  certain  provisions  be 
rrquired  in  the  implementing 


regulations  relating  to  type  of  fill, 
testing  procedures,  basehne  data 
characterization  and  monitoring,  and 
hydrologic  models.  The  Director  notes 
that  the  comments  will  be  forwarded  to 
the  State  for  consideration.  However, 
the  proposed  statutes,  as  submitted,  are 
not  inconsistent  with  the  provisions  of 
SMCRA. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(hKll)(ii), 
OSM  is  required  to  obtain  the  written 
conciurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C  7401  et  seq.). 

On  May  20. 1994.  OSM  solicited   ' 
EPA's  concurrence  with  the  proposed 
amendment.  On  June  9.  1994.  EPA  gave 
its  written  concurrence  (Administrative 
Record  No.  KY-1291J. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Kentucky 
on  April  18,  1994. 

The  Federal  regulations  at  30  CFR 
Part  917.  codifying  decisions  concerning 
the  Kentucky  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay- 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

\1.  Procedural  Determinations 

Executive  Order  12S66 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  Howrever,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10), 
decisions  on  proposed  State  rcgulator\' 


programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

fiegulatory  Flexibility  Act 

The  £)epartment  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C  601  et  seq.).  The  State  subraitul 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  12,  1994. 
Tim  L.  Dieringer, 

Acting  Assistant  Director.  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  Part  917 
continues  to  read  as  follows: 
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Authority:  30  U.S.C  1201  et  seq. 

2.  Section  917.15  is  amended  by 
adding  paragraph  (ww)  to  read  as 
follows: 

§917.15    Approval  of  regulatory  program 
amendments. 

•        »        »        •        • 

(ww)  The  following  amendment  to  the 
Kentucky  Revised  Statutes  (KRS) 
submitted  to  OSM  on  April  18,  1994,  are 
approved  effective  September  16,  1994: 
KRS  350.010— Definitions 
KRS  350(lH32>— Coal  Combustion  By- 
products 

[FR  Doc.  94-22959  Filed  9-15-94:  8:45  ami 

BtLUNG  COOe  4310-06-M 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

31  CFR  Part  1 

Privacy  Act  of  1974;  Implementation 

agency:  Internal  Revenue  Service, 

Treasury. 

ACnON:  Final  rule. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a.  the 
Department  of  the  Treasury  gives  notice 
of  an  amendment  to  exempt  the  new 
system  of  records  entitled  Internal 
Security  Management  Information 
System  (ISMIS)— Treasury /IRS  60.011 
from  certain  provisions  of  the  Privacy 
Act.  The  exemption  is  to  comply  with 
legal  prohibitions  against  the  disclosure 
of  certain  kinds  of  information  and  to 
protect  certain  information  on 
individuals  maintained  in  this  system  of 
records. 

EFFECTIVE  DATE:  September  16. 1994. 
ADDRESSES:  Please  submit  inquiries  to 
the  Director.  Office  of  Disclosure. 
Internal  Revenue  Service.  1111 
Constitution  Avenue.  N\V.,  Washington. 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vince  Curtin,  Tax  Law  Specialist,  FOI/ 
Privacy  Branch,  Office  of  Disclosure, 
Internal  Revenue  Service  at  (202)  622- 
6240. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Treasury  published  a 
notice  of  proposed  rule  exempting  a 
system  of  records  in  the  Federal 
Register  at  58  FR  44481,  dated  August 
23,  1993.  The  Internal  Revenue  Service 
published  a  notice  of  proposed  new 
system  of  records  in  the  Federal 
Register  at  58  FR  40644,  dated  July  28, 
1993. 

Under  5  U.S.C.  552a(j)(2),  the  head  of 
an  agency  may  promulgate  rules  to 


exempt  any  system  of  records  within  the 
agency  from  certain  provisions  of  the 
Privacy  Act  of  1974  if  the  agency  or 
component  thereof  that  maintains  the 
system  performs  as  its  principal 
fianction  any  activities  pertaining  to  the 
enforcement  of  criminal  laws.  The 
Office  of  the  Chief  Inspector  has  as  its 
principal  function  activities  pertaining 
to  the  enforcement  of  criminal  laws. 

To  the  extent  the  exemption  under  5 
U.S.C.  552a(j)(2)  does  not  apply  to  the 
above-named  system,  then  exemption 
under  5  U.S.C.  552a{k)(2).  relating  to 
investigatory  material  compiled  for  law 
enforcement  purposes,  is  hereby 
claimed  for  this  system. 

The  proposed  rule  requested  that 
public  comments  be  sent  to  the  Director, 
Office  of  Disclosure.  Internal  Revenue 
Service  no  later  than  September  22. 
1993.  No  comments  pertaining  to  the 
proposed  rule  were  received  by  the 
Office  of  Disclosure.  Accordingly,  the 
Department  of  Treasury  is  hereby  giving 
notice  that  the  new  system  of  records 
entitled  Internal  Security  Management 
Information  System  (ISMIS) — Treasury/ 
IRS  60.011  is  exempt  from  provisions  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
■  552a(j)(2)  and  the  authority  of  31  CFR 
1.23(c).  The  reason  for  exempting  this 
system  of  records  from  this  provision  of 
5  U.S.C.  552a  is  set  forth  in  the  rule 
itself. 

It  has  been  determined  that  this  rule 
does  not  constitute  a  "significant 
regulatory  action."  Departmental 
experience  indicates  that  the  rule  does 
not  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  regulatory  principles 
set  forth  in  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612.  it  is  hereby  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  the  Treasury  has 
determined  that  this  final  rule  would 
not  impose  new  recordkeeping, 
application,  reporting,  or  other  types  of 
information  collection  requirements. 

The  following  correction  is  made  to 
the  rule  as  published  on  August  23, 
1993  at  58  FR  44482.  column  2.  Hne  21, 


by  changing  paragraph  designation  "(b)" 
to  "(a)". 

List  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Part  1  of  title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C  321. 
Subpart  A  also  issued  under  5  U.S.C  552  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C  552a. 

§1.36    [Amended] 

2.  Section  1.36  of  subpart  C  is 
amended  by  adding  the  following  text  in 
numerical  order  under  the  heading  THE 
INTERNAL  REVENUE  SERVICE: 
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(a)  *  •   *  (1)  * 


Name  of  system 


No. 


Intemal  Security  Management  hv 
fomiation  System  (ISMIS) 60.01 1 


Dated:  August  18. 1994. 
Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 
[PR  Doc.  94-22968  Filed  9-1S-94;  8:45  am) 

BILLtNG  COOC  4830-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  351 

[DoD  Directive  5134.3] 

Director  of  Defense  Research  and 
Engineering 

agency:  Office  of  the  Secretary  of 
Defense,  DoD. 
action:  Final  rule. 

summary:  The  Department  of  Defense 
hereby  removes  32  CFR  part  251 
concerning  the  Director  of  Defense 
Research  and  Engineering.  This  part  has 
served  the  purpose  for  which  it  was 
intended  and  is  no  longer  valid. 
EFFECTIVE  DATE:  September  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  Kennedy,  703-697-4281. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  351 

Organization  and  function 
(Government  agencies). 


PART  351— {REMOVED] 

Accordingly,  by  the  authority  of  10 
U.S.C.  301.  32  CFR  part  351  is  removed. 

Dated:  August  13. 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  94-22990  Filed  9-15-94:  8:45  am] 
BILUNQ  COOE  S00O-04-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
ICGD  05-94-017] 
RIN2115-nAE46 

Special  Local  Regulations  for  Marine 
Events;  Atlantic  Ocean,  Ocean  City. 
MD 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  Special  Local  Regulations  are 
being  adopted  for  the  Ocean  City 
Offshore  Grand  Prix  held  annually 
about  Labor  Day  in  the  Atlantic  Ocean 
off  Ocean  City.  The  effect  of  these 
regulations  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  spectators  and  participants. 
These  regulations  are  needed  to  provide 
for  the  safety  of  life,  limb,  and  property 
on  the  navigable  waters  during  the 
event. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
September  3.  1994.  For  the  1994 
Offshore  Grand  Prix,  the  regulations 
will  be  in  effect  from  11  a.m.  to  3  p.m. 
on  September  3,  1994.  If  inclement 
weather  should  cause  the  postponement 
of  this  event,  then  the  rule  is  effective 
from  11  a.m.  to  3  p.m.  on  September  4, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004  (804) 
398-6204; 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  concerning  this  regulation 
in  the  Federal  Register  on  June  7,  1994 
(59  FR  29403).  Interested  persons  were 
requested  to  submit  comments  and  none 
were  received.  The  60-day  comment 
period  ended  on  August  8. 1994. 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District,  and  LCDR  Christopher 
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Abel,  project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 

Background  and  Purpose 

The  Ocean  City  Offshore  Grand  Prix, 
sponsored  by  the  United  States  Offshore 
Racing  Association  is  an  annual  event 
held  on  the  Atlantic  Ocean  off  of  Ocean 
City.  As  part  of  the  application,  the 
sponsor  requested  that  the  Coast  Guard 
provide  control  of  spectator  and 
commercial  traffic  within  the  regulated 
area. 

Discussion  of  Regulations 

This  regulation  will  regulate  the  area 
surrounding  the  Ocean  City  Offshore 
Grand  Prix  race  course  on  the  Atlantic 
Ocean  off  of  Ocean  City.  The  course 
runs  from  Ocean  City  Inlet  to  Maryland 
Beach.  To  provide  for  the  safety  of 
participants,  spectators,  and  vessels 
transiting  the  area,  the  Coast  Guard  will 
restrict  vessel  movement  in  the 
regulated  area.  A  temporary  spectator 
anchorage  area  will  be  established  for 
what  is  expected  to  be  a  large  spectator 
fleet.  Coast  Guard  patrol  vessels  will  be 
positioned  at  Ocean  City  Inlet  to  direct 
vessels  around  the  regulated  area,  or  to 
the  temporary  spectator  anchorage  area. 
The  sponsor  usually  provides  29  vessels 
to  assist  the  Coast  Guard  and  local 
government  agencies  in  patrolling  the 
event.  Medical  vessels  will  display 
fluorescent  orange  placards,  and  patrol 
boats  will  display  fluorescent  green 
placards. 

Good  cause  exists  for  making  this  rule 
effective  less  than  thirty  days  from  the 
date  of  publication  because  the  Coast 
Guard  did  not  have  adequate  time  after 
the  required  comment  period  for  this 
rule  to  publish  the  rule  more  than  thirty 
days  before  this  year's  event. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulator}'  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  EXDT  is  unnecessary.  This 
regulation  will  only  be  in  effect  for  three 
hours,  and  the  impacts  on  routine 
navigation  are  expected  to  be  minimal. 


Small  Entities 

Because  it  e.xpects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b).  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposed  rule  contains  no 
collection^of  Information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B.  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  been  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  section  100.517  is  added  to 
read  as  follows: 

§100.517    Atlantic  Ocean,  Ocean  City.  MD. 

(a)  Definitions: 

(1)  Regulated  area.  The  waters  of  the 
Atlantic  Ocean  commencing  at  a  point 
on  the  shoreline  at  latitude  38°25'42' 
North,  longitude  75°05'06*  West;  thence 
east  southeast  to  latitude  38''25'30" 
North,  longitude  75°02'12'  West;  thence 
south  southwest  parallel  to  the  Ocean 
City  shoreline  to  latitude  38°19'12" 
North,  longitude  75''03'48-  West;  thence 
west  northwest  to  the  shoreline  at 
Jatitude  38''19'30'  North,  longitude 
75'05'00-  West. 
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(2)  Ck)ast  Guard  patrol  commander. 
The  Coast  Guard  Patrol  Commander  will 
be  a  commissioned,  warrant,  or  petty 
officer  who  will  be  designated  by  the 
Commander.  Coast  Guard  Group 
Baltimore. 

(b)  Special  local  regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign- 

(30  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)(1)  of  this  section  but  may 
not  block  a  navigable  chaimel. 

(c)  Effective  period.  The  Commander, 
Fifth  Coast  Guard  District  will  publish 
a  notice  in  the  Federal  Register  and  the 
Fifth  Coast  Guard  District  Local  Notice 
to  Mariners  that  annoimces  the  times 
and  dates  that  this  section  is  in  effect. 

Dated:  August  12. 1994. 
}£.  Schwartz, 

Captain.  U.S.  Coast  Guard  Fifth  District 
Commander,  Acting.  Portsmouth,  VA. 
IFR  Doc.  94-23017  Filed  9-15-94;  8:45  am) 

MLUNO  COOe  4tie-14-M 


33CFRPart117 
[CGDa7-«»-02ei 

RtN2115-AE47 

DrawtMidge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  FL 

agency:  Coast  Guard,  DOT. 
ACnON:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  new  operating  regulation 
to  limit  the  number  of  openings  of  the 
East  Sunrise  Boulevard  Drawbridge, 
mile  1062.6  at  Fort  Lauderdale  during 
certain  periods.  This  rule  is  being  made 
to  relieve  highway  congestion  created 
by  back-to-back  bridge  openings  while 
still  meeting  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  October  17, 1994. 

FOR  FURTHER  INF0RMATK3N  COtlTACT: 
Brodie  Rich,  Project  Manager,  Bridge 
Section  at  (305)  536-5117. 


SUPPt.EMEffrARY  INFORMATKM: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Brodie  Rich, 
Project  Manager,  and  LT.  J.M.  Losego, 
Project  Counsel. 

Regulatory  History 

On  June  7, 1994,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations  in  the  Federal 
Register  (59  FR  29405).  The  Coast  Guard 
received  no  letters  commenting  on  the 
proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Backgroimd  and  Purpose 

This  new  drawbridge  presently  opens 
on  signal.  Congressman  E.  Clay  Shaw, 
Jr.  requested  that  the  Coast  Guard 
conduct  a  study  to  determine  whether 
scheduled  openings  would  improve 
traffic  conditions  in  the  area.  The  bridge 
owner  (Florida  Department  of 
Transportation)  recommended  hour  and 
half-hoiu:  openings  on  weekdays  and  20- 
minute  openings  on  weekends  during 
the  season  to  reduce  traffic  delays.  A 
Coast  Guard  evaluation  of  the  proposal 
concluded  that  the  very  light  highway 
traffic  levels  for  this  six-laned  roadway 
and  the  frequency  of  bridge  openings 
did  not  justify  the  prop>osed  opening 
schedules.  However,  in  order  to 
eliminate  back-to-back  openings  during 
the  tourist  season,  the  Coast  Guard 
tested  a  15-minute  opening  schedule 
between  10  a.m.  and  6  p.m.  daily  from 
December  1, 1993  through  January  30, 
1994,  pursuant  to  a  published  Notice  of 
Deviation  (58  FR  65668;  December  16, 
1993).  No  comments  were  received  in 
response  to  the  Notice  of  Deviation.  The 
resuhs  of  the  test  indicated  that  traffic 
backups  created  by  back-to-back 
openings  were  reduced. 

The  rule  allows  for  a  15-minute 
opening  schedule  to  cover  the  period 
finom  10  a.m.  to  6  p.m.  daily  during  the 
season  (November  15th  through  May 
15th).  This  schedule  should  eliminate 
back-to-back  openings  and  help  to 
reduce  traffic  delays  without 
unreasonably  impacting  navigation. 

Discussion  of  Comments  and  Changes 

We  received  no  comments  in  response 
to  our  public  notice.  The  Final  rule  is 
unchanged  from  the  Notice  of  Proposed 
Rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  .section  6(a)(3)  of  that 


order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order-  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  (44  FR  11040;  February  26, 1979) 
is  imnecessary.  We  conclude  this 
because  the  rule  exempts  tugs  with 
tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Since  tugs  with  tows  are  exempt  from 
this  rule,  the  economic  impact  is 
expected  to  be  so  minimal,  the  Coast. 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  US.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612. 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.b.2.g(5) 
of  Commandant  Instruction  M16475.1B, 
promulgation  of  operating  requirements 
or  procedures  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  antending 
33  CFR  Part  117  as  follows: 


PART  117— DRAWBRIDGE 
OPERAIKM  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.261  is  amended  by 
adding  a  new  paragraph  (gg)  to  read  as 
follows: 

§  117.261    Atlantic  Intracoastal  Waterway. 

•        •        •        •        * 

(gg)  The  draw  of  the  East  Sunrise 
Boulevard  drawbridge  (SR  838),  mile 
1062.6,  at  Fort  Lauderdale  shall  open  on 
signal;  except  that  from  November  15  to 
May  15,  from  10  a.m.  to  6  p.m.,  the  draw 
need  open  only  on  the  hour,  quarter- 
hour,  half-hour  and  three-quarter  hour. 

Dated:  September  6, 1994. 
WJ>.  Leahy. 

Hear  Admiral,  U.S.  Coasi  Guard  Commander, 

Seventh  Coast  Guard  District 

(PR  Doc.  94-23013  Filed  9-15-94;  8;45  am) 
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33  CFR  Part  117 
(CGO07-«3-11(q 

Drawt>ridge  Operation  Regulations; 
Atiantic  Intracoastal  Waterway.  FL 

AGENCY:  Coast  Guard,  DOT. 
ACnOH:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  changing 
the  regulations  governing  the  operation 
of  the  State  Road  402  Max  Brewer 
Bridge,  mile  878.9,  at  Titusville  by 
permitting  the  draw  to  remain  closed 
during  different  periods.  This  change  is 
being  made  to  synchronize  the  existing 
closed  periods  with  the  periods  of  peak 
vehicular  traffic.  This  action  will 
accommodate  the  needs  of  vehicular 
traffic  and  still  provide  for  the 
reasonable  needs  of  navigation.     . 
EFFECTIVE  DATE:  October  17, 1994.. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Mr.  Walt  Paskowsky,  Project  Manager. 
Bridge  Section,  (305)  536-4103. 

SUPPLEMENTARY  INFORMATKM: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Walt 
Paskowsky,  Project  Manager,  and  LT 
Jacquehne  Losego,  Project  Counsel. 

Regulatory  History 

On  February  22,  1994.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  IDrawbridge 
Oj>eration  Regulations,  Atlantic 
Intracoastal  Waterway,  FL  in  the 


Federal  Register  (59  FR  8428).  The 
Coast  Guard  received  no  comments  on 
the  proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Background  and  Purpose 

The  bridge  presently  opens  on  signal 
except  that  from  6:15  a.m.  to  7:15  a.m. 
and  3  p.m.  to  4:30  p.m.  Monday  through 
Friday,  except  federal  hoUdays,  the 
draw  need  not  open.  NASA,  whose 
employees  commute  to  and  from  the 
John  F.  Kennedy  Space  Center, 
requested  a  30  minute  increase  in  the 
morning  closed  period  extending  from  6 
a.m.  to  7:30  ajn.  This  was  requested  to 
insure  vminterrupted  flow  of  highway 
traffic  during  the  heaviest  daily 
commuter  traffic  periods.  The 
bridgeowner.  Brevard  Coimty, 
concurred  with  the  proposal.  A  Coast 
Guard  analysis  of  highway  traffic 
showed  the  bridge  is  used  almost 
exclusively  by  commuter  traffic  (90% 
flow  in  one  direction)  for  about  an  hoiu- 
each  weekday  morning  and  afternoon. 
The  drawbridge  is  opened  fr^uently 
due  to  its  substandard  clearance  (9  feet 
closed)  especially  during  the  fall  and 
spring  vessel  migration  periods.  Holding 
conditions  for  vessels  are  considered 
adequate  to  allow  vessels  to  safely  wait 
for  a  bridge  opening  during  the 
commuter  closed  periods.  A  review  of 
the  traffic  data  indicates  there  has  been 
a  change  in  the  timing  and  density  of 
commuter  traffic  which  requires  an 
earlier  morning  closed  period.  In 
addition,  the  data  showed  there  has 
been  a  reduction  in  the  amount  of 
afternoon  conunuter  traffic  which 
would  allow  a  change  in  the  closure 
periods  without  requiring  an  increase  in 
the  length  of  time  vessels  are  required 
to  wait  for  an  opening. 

Discussion  of  Comments  and  Changes 

No  comments  were  received.  The 
owner  of  the  bridge,  Brevard  County, 
concurred  with  the  proposed  change. 
The  final  rule  is,  therefore,  unchanged 
from  the  proposed  rule  published  on 
February  22,  1994. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(/)  of 
executive  order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)  (3)  of 
that  order.  It  has  been  exempted  from 
review  by  the  office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation.  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 


Regulatory  Evaluation  under  paragraph 
10  E  of  the  regulatory  poficies  and 
procedures  of  DOT  (44  FR  11040; 
February  26, 1979)  is  urmecessary.  We 
conclude  this  because  the  rule  exempts 
tugs  with  tows. 

Small  Entities 

Under  the  Regulatory  Flexibihty  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  oi>erated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Since  the  rule  exempts  tugs  with  tows, 
the  Coast  Guard  certifies  under  5  U.S.C 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq!)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Informatioa 

This  rule  contains  no  collection  of 
information  requirements. 

Federalism 

The  Coast  Guard  has  aiMlyzed  the 
rule  under  principles  and  criteria 
contained  in  Executive  Order  1 26 1 2, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.g.(5) 
of  Commandant  Instruction 
M16475.1B.,  promulgation  of  operating 
requirements  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Secdon  117.261  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 


JMI 
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S 1 17^1    Atlantic  Intracoastal  Waterway 
from  St  Marys  River  to  Key  Largo. 

•  •        •        •        • 

(k)  State  Road  402.  Max  Brewer 
bridge,  mile  878.9  at  TitusviUe.  The 
draw  shall  open  on  signal;  except  that, 
from  6  a.m.  to  7:15  a.m.  and  3:15  p.m. 
to  4:30  p.m.,  Monday  through  Friday, 
except  federal  holidays,  the  draw  need 
not  open. 

*  •        •        *        *  , 

Dated:  September  1. 1994. 
W.P.  Uahy. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 

Seventh' Coast  Guard  District. 

IFR  Doc.  94-23014  Filed  9-15-94;  8;45  am] 
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33  CFR  Part  165 

(CGD01-94-138] 
RIN211S-AA97 

Security  Zone;  Indian  Point  Nuclear 
Power  Station,  Indian  Point,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  security  zone  in  the 
waters  of  the  Hudson  River  off  of  Indian 
Point,  New  York.  This  zone  is  needed  to 
protect  the  Indian  Point  Nuclear  Power 
Station  from  destruction,  loss,  or  injury 
from  sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature,  that  may  occur  as  a  result  of  a 
marine  regatta.  This  zone  will  preclude 
vessel  traffic  from  transiting  a  portion  of 
the  east  bank  of  the  Hudson  River  south 
of  Indian  Point,  New  York.  Entry  into  or 
movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  New 
York. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  12  p.m.  until  3  p.m.  on 
September  18, 1994,  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Captain  of  the  Fort,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Rosanne  Trabocchi,  Project  Manager, 
Captain  of  the  Port.  New  York  (212) 
66&-7933. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LT 
Rosanne  Trabocchi.  Project  Manager, 
Captain  of  the  Port.  New  York  and 
LCDR  J.D.  Stieb.  Project  Attorney.  First 
Coast  Guard  District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 


published  for  this  regulation  and  good 
cause  exists  for  not  publishing  an  NPRM 
as  well  as  making  it  effective  less  than 
30  days  after  Federal  Register 
publication.  Due  to  the  late  notification 
of  this  rally  and  regatta,  there  was 
insufficient  time  to  draft  and  publish  a 
notice  of  proposed  rulemaking  that 
allows  for  a  reasonable  comment  period 
prior  to  the  event.  There  was  also 
insufficient  time  for  publication  of  this 
temporary  final  rule  30  days  prior  to  the 
event.  The  delay  encountered  if  normal 
rulemaking  procedures  were  followed 
would  effectively  cancel  this  event. 
Cancellation  of  this  event  is  contrary  to 
the  public  interest  in  allowing  the 
freedom  of  speech  and  assembly. 

Background  and  Purpose 

Greenpeace  submitted  an  application 
to  hold  a  marine  regatta  as  part  of  their 
Rally  and  Flotilla  for  Clean  Energy  on 
September  18, 1994.  Approximately 
twenty  (20)  sailboats  and  small  yachts 
will  sail  in  the  Hudson  River  past  the 
Indian  Point  Nuclear  Power  Station, 
Indian  Point,  New  York,  to  demonstrate 
support  for  their  land  based  rally.  This 
security  zone  is  needed  to  protect  this 
waterfront  facility  from  damage  or 
injury.  This  facility  has  several  water 
intakes  that  extend  into  the  Hudson 
River.  This  security  zone  is  needed  to 
keep  vessels  and  swimmers  at  a  safe 
distance  from  the  water  intakes  in  order 
to  prevent  the  discharge  of  debris  for  the 
purpose  of  clogging  the  water  intakes. 
This  security  zone  prohibits  vessel 
traffic  in  all  waters  of  the  Hudson  River 
100  yards  off  of  the  Indian  Point 
Nuclear  Power  Station.  Indian  Point. 
New  York.  This  security  zone  has  been 
narrowly  tailored  to  impose  the  least 
impact  on  participants  and  maritime 
interests  yet  provide  the  level  of 
security  necessary  to  adequately  protect 
the  nuclear  power  station.  Entry  into  or 
movement  within  this  security  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port.  New 
York. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Ccast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 


10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
security  zone  precludes  vessel  traffic 
from  transiting  a  portion  of  the  east 
bank  of  the  Hudson  River  south  of 
Indian  Point.  New  York.  However,  due 
to  the  fact  that  the  duration  of  the  event 
is  limited;  that  this  portion  of  the 
Hudson  River  is  1.300  yards  wide, 
allowing  ample  room  for  the  safe  transit 
of  vessel  traffic  without  hindering  the 
participants  in  this  marine  regatta;  that 
the  event  is  on  a  Sunday,  meaning  that 
commercial  and  recreational  traffic  is 
minimal;  that  this  regulation  is 
consistent  with  the  sponsor's  plans  and 
causes  no  impact  to  the  regatta  course; 
that  there  is  no  impact  to  the  course 
planned  by  the  sponsor  of  the  marine 
regatta;  and  that  extensive,  advance, 
notifications  will  be  made  to  the 
maritime  community,  the  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  regulation  . 
will  have  A  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  oflnformation 

This  regulation  contains  no  collection 
oflnformation  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism  " 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.  of  commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 


Determination  will  be  included  in  the 
docket. 

List  of  Subjects  in  33"  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways.  , 

Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART1 65— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231:  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1, 
6.04-6,  and  160.5. 

2.  A  temporary  section,  165.T01-138 
is  added  to  read  as  follows: 

§  1 65.T01  -1 38    Security  ZOne:  Indian  Point 
Nuclear  Power  Station,  Indian  Point,  NY 

(a)  Location.  The  following  area  is  a 
Security  Zone:  All  waters  of  the  Hudson 
River  out  100  yards  from  the  shoreline 
off  Indian  Point,  New  York,  bounded  by 
the  following  points;  the  northermost 
point  of  Indian  Point,  New  York,  at  or 
near  41''16'30"  N  latitude  and 
073°56'50"  W  longitude,  then  northwest 
to  a  point  located  100  yards  offshore, 
at  or  near  41''16'33"  N  latitude  and 
073°56'54"  W  longitude,  then  south, 
approximately  1300  yards,  to  a  point 
located  100  yards  off  shore,  at  or  near 
41°16'04"  N  latitude  and  073''57'30"  W 
longitude,  then  southeast  to  a  point 
located  on  land  near  the  lighted  poles, 
at  or  near  41«'16'30"  N  latitude  and 
073''56'50"  W  longitude,  then  north 
along  the  New  York  shoreline  to  the 
point  of  origin. 

(b)  Effective  period.  This  section  is 
effective  from  12  p.m.  until  3  p.m.  on 
September  18, 1994,  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Captain  of  the  Port.  New  York. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.33 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 


Dated:  September  7, 1994. 
J.  Rutkovsky, 

Commander.  U.S.  Coast  Guard,  Captain  of 
the  Port.  New  York.  Acting. 
[FR  Doc.  94-23016  Filed  9-15-94;  8:45  am) 
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33  CFR  Part  165 
[CGD  05-94-077] 
RIN2115-AE84 

Regulated  Navigation  Area;  Atlantic 
rntracoastal  Waterway,  NC 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  Regulated 
Navigation  Area  (RNA)  in  the  Atlantic 
Intracoastal  Waterway  by  the  Onslow 
Swing  Bridge.  The  purpose  of  the  RNA 
is  to  ensure  the  safety  of  workers  who 
are  replacing  a  fendering  system  along 
the  Onslow  Swing  Bridge  and  to  control 
maritime  traffic  which  may  be  delayed 
because  of  the  fendering  project.  The 
RNA  establishes  a  no-wake  speed  near 
the  bridge  and  permits  the  work  barge 
to  block  the  channel  while  work  is  in 
progress.  All  work  is  expected  to  take 
place  during  daylight  hours  and  the 
RNA  is  effective  only  while  the  barge  or 
workers  are  present. 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  September  6,  1994  to 
September  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  John  Arenstam,  Planning  and 
Waterways  Management  Section,  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  VA  23705-5004. 
Phone:  (804)  398-6559. 

SUPPt-EMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
John  Arenstam.  project  officer  for  the 
Commander,  Fifth  Coast  Guard  District, 
Portsmouth,  VA,  and  LCDR  Christopher 
Abel,  project  attorney.  Fifth  Coast  Guard 
District  Legal  Office. 

Background  and  Purpose 

This  Regulated  Navigation  Area  was 
requested  by  the  U.S.  Navy  to  repair  the 
Onslow  Swring  Bridge  on  Camp  Lejeune. 
North  Carolina,  to  ensure  the  safety  of 
the  workers  making  the  repairs  and 
regulating  the  traffic  transiting  through 
the  worksite.  Since  new  pilings  and 
fendering  materials  must  be  driven  into 
the  bottom  of  the  Atlantic  Intracoastal 
Waterway,  the  barge  with  the  driving 
machinery  may  impede  traffic  while 
work  actually  is  taking  place. 
Additionally,  workers  on  the  barge  may 


be  dangerously  impeded  or  thrown  off 
if  the  barge  is  affected  by  wakes. 

The  RNA  is  expected  to  be  activated 
only  during  daylight  hours  while  work 
actually  is  taking  place.  When  the  barge 
or  workers  are  not  present,  the  RNA  will 
not  be  in  effect.  Mariners  will  be  able  to 
contact  the  bridge  tender  on  VHF-FM 
channel  13  for  up-to-date  information 
regarding  passage  through  the  worksite. 
Vessel  traffic  will  not  be  delayed  for  a 
period  of  more  than  90  minutes.     . 

The  RNA  regulates  the  sp>eed  of 
vessels  approaching  the  work  area  and 
their  passage  through  the  work  area. 

Good  cause  exists  for  making  this  rule 
effective  without  a  Notice  of  Proposed 
Rulemaking  and  within  30  davs  of 
publication  in  the  Federal  Register.  The 
request  from  the  U.S.  Nav^  wns  received 
within"30  days  of  the  RNA's  effective 
date.  To  delay  the  project  unUl 
comments  could  be  received  would 
result  in  a  considerable  increase  in 
seasonal  maritime  traffic  passing 
underneath  the  bridge  during  the  repair 
work.  A  delay  would  also  significantly 
increase  the  cost  of  the  project  to  the 
American  taxpayers. 

Regulatory  Evaluation 

This  riile  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and . 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
Februar>'  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Because  it  expects  the  impact  of  this 
rule  to  be  so  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule 
consistent  with  section  2.B.2.C  of 
Commandant  Instruction  M16475.1B 
(National  Environmental  Protection 
Act),  and  actions  to  protect  the  pubUc 
safety  have  been  determined  to  be 
categorically  excluded  from  further 
environmental  documentation. 
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Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

List  ot  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Seciuity  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Fart  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C  191: 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.T05-074  is  added,  to 
read  as  follows: 

§  165.T0S-074    Regulated  Navigation  Area: 
Atlantic  Intracoastai  Waterway,  NC 

(a)  Location.  The  following  area  is  the 
Regulated  Navigation  Area:  The  waters 
of  the  Atlantic  Intracoastai  Waterway 
along  Camp  Lejeune,  NC.  within  500 
yards  of  the  Onslow  Svkong  Bridge 
located  at  approximately  N  34*'34.5',  W 
077*16.5'. 

(b)  General  information.  (l)The 
Captain  of  the  Port  and  the  Duty  Officer 
at  the  Marine  Safety  Office,  Wilmington, 
North  Carolina,  can  be  contacted  at 
telephone  number  (910)^343-4895. 

(2)  The  Coast  Guard  Group  Fort 
Macon  will  notify  the  maritime 
community  of  periods  during  which  this 
Regulated  Navigation  Area  will  be 
activated  via  a  marine  broadcast  Notice 
'  to  Mariners. 

(c)  Regulation.  (1)  The  master  of  any 
vessel  within  the  Regulated  Navigation 
Area  shall  operate  at  a  no-wake  speed. 

(2)  The  master  of  any  vessel  within 
the  Regulated  Navigation  Area  shall  not 
attempt  to  pass  through  the  worksite  or 
under  the  bridge  while  the  work  barge 
is  in  the  channel. 

(3)  If  there  is  any  question  regarding 
the  operational  status  of  the  work  barge, 
the  master  of  any  vessel  may  request 
permission  to  transmit  the  Regulated 
Navigation  Area  by  contacting  the 
master  of  the  vessel  controlling  the 
movement  of  the  work  barge.  The 
master  of  the  vessel  controlling  the 
movement  of  the  work  barge  will 
monitor  VHF-FM  channel  13. 


(4)  The  master  of  the  vessel 
controlling  the  movement  of  the  work 
barge  will  ensure  that  the  area  is  not 
closed  to  marine  traffic  for  a  period  of 
more  than  90  minutes 

(5)  The  general  regulations  governing 
Regulated  Navigation  Areas  contained 
in  §165.13  apply. 

Dated:  September  2. 1994. 
John  E.  Schwartz, 

Captain.  U.S.  Coast  Guard.  Fifth  Di:>trict 
Commander.  Acting,  Portsmouth.  VA. 
|FR  Doc  94-23015  Filed  9-15-94;  8:45  am] 

eJLUNG  COOC  4«10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  79-1-6637a;  FRL-6069-2] 

ApprovaJ  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Sacramento  Metropolitan  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the 
Sacramento  Metropolitan  Air  Quality 
Management  District  (SMAQMD).  The 
revised  rules  control  VOC  emissions 
from  Architectural  Coatings,  Leaks  from 
Synthetic  Organic  Chemical  and 
Polymer  Manufacturing,  Storage  of 
Petroleum  Products,  Organic  Liquid 
Loading  and  Can  Coating.  This  approval 
action  will  incorporate  these  rules  into 
the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  addition,  the  final 
action  on  these  rules  serves  as  a  final 
determination  that  the  deficiencies  in 
these  rules  have  been  corrected  and  that 
on  the  effective  date  of  this  action,  any 
sanctions  or  Federal  Implementation 
Plan  (FIP)  obligations  axe  permanently 
stopped.  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
Cahfomia  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  final  rule  is  effective  on 
November  15,  1994  unless  adverse  or 


critical  comments  are  received  by 
October  17, 1994.  If  the  effective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3).  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 
Environmental  Protection  Agency,  Air 
Docket  6102.  401  "M"  Street  SW., 
Washington.  DC  20460 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sacramento,  CA  92123-1095 
Sacramento  MetropoUtan  Air  Quality 
Management  District,  8475  Jackson 
Road,  suite  230,  Sacramento,  CA 
95826. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief,  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
Telephone:  (415)  744-1185. 

SUPPI.EMENTARY  INFORMATION: 

Applicability 

The  rules  being  approved  into  the 
Cahfomia  SIP  include:  SMAQMDs  Rule 
442,  Architectural  Coatings;  Rule  443, 
Leaks  from  Synthetic  Organic  Chemical 
and  Polymer  Manufacturing;  Rule  446, 
Storage  of  Petroleum  Products;  Rule 
447,  Organic  Liquid  Loadings;  and  Rule 
452,  Can  Coating.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARE)  to  EPA  on 
March  29,  1994. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Sacramento  Metro  Area.  43  FR  8964.  40 
CFR  81.305.  Because  this  area  was 
unable  to  meet  the  statutory  attainment 
date  of  December  31. 1982,  Cahfomia 
requested  under  section  172(a)(2),  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 
(40  CFR  52.222).  On  May  26.  1988.  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)  of  the  1977 
Act,  that  the  above  district's  portion  of 
the  California  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 


and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattairunent  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.!  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Sacramento  Metro  Area  is 
classified  as  severe;  ^  therefore,  this  area 
was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  mles  for 
incorporation  into  its  SIP  on  March  29, 
1994,  including  the  mles  being  acted  on 
in  this  notice.  "This  notice  addresses 
EPA's  direct-final  action  for  SMAQMD's 
Rule  442,  Architectural  Coatings;  Rule 
443,  Leaks  fi-om  Synthetic  Organic 
Chemical  and  Polymer  Manufacturing; 
Rule  446,  Storage  of  Petroleum 
Products;  Rule  447,  Organic  Liquid 
Loadings;  and  Rule  452.  Can  Coating. 
The  SMAQMD  adopted  these  mles  on 
November  16, 1993.  These  submitted 
mles  were  found  to  be  complete  on  June 
3, 1994  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFJ?  part 
51,  appendix  V  ^  and  are  being  finalized 
for  approval  into  the  SIP. 

Rule  442  controls  VOC  emissions 
.from  all  coatings  appUed  to  stationary 


'  Among  other  things;  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24, 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
DeHciencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24. 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

'The  Sacramento  Metro  Area  retained  its 
designation  of  nonattainment  and  was  classified  by 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  S«e 
55  FR  56694  (November  6. 1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(lt)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


stmctures  and  their  appurtenances,  to 
mobile  homes,  to  pavements,  or  to 
curbs;  Rule  443  limits  emissions  of 
VOCs  from  leaking  components  at 
chemical  plants  that  manuTacture 
synthetic  organic  chemicals  and 
polymers;  Rule  446  controls  emissions 
of  VOCs  fi-om  storage  tanks  for  organic 
liquids  with  vapor  pressures  greater 
than  1.5  psia  under  actual  storage 
conditions;  Rule  447  controls  VOC 
emissions  at  loading  facilities  of  organic 
liquids;  and  Rule  452  limits  emissions 
of  VOCs  from  operations  involved  in 
coating  of  metal  containers,  coil  and 
cans.  VOCs  contribute  to  the  production 
of  ground  level  ozone  and  smog.  These 
mles  were  originally  adopted  as  part  of 
SMAQMD's  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and  final 
action  for  these  mles. 

EPA  Evaluation  and  Action 

In  determining  the  approvabihty  of  a 
VOC  mle.  EPA  must  evaluate  the  "mle 
fbr  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  dixuments  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  mle  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  fi-om  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
mles,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  soun:e  categories.  Under  the 
C\A,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  mles.  See  section 
182(a)(2)(A).  Rule  442  controls 
emissions  from  a  source  category  for 
which  EPA  has  not  developed  a  CTG. 
This  mle  was  evaluated  against  the 
general  RACT  requirements  of  the  CAA 
(section  110  and  Part  D,  40  CFR  Part  51), 
"Issues  relating  to  VOC  Regulation 
Cutpoints,  Deficiencies  and 
Deviations — Clarifications  to  Appendix 
D  of  November  24, 1987  Federal 
Register"  May  25,  1988  (EPA's  Blue 
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Book),  and  other  EPA  policies  including 
the  EPA  Region  IX/CARB  document 
entitled:  "Guidance  Document  for 
Correcting  VOC  Rule  Deficiencies", 
April  1991.  Further  interpretations  of 
EPA  pohcy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  1.  The  CTG 
applicable  to  Rule  443  is  entitled 
"Control  of  Volatile  Organic  Compound 
Leaks  fi-om  Synthetic  Organic  Chemical 
and  Polymer  Manufacturing 
Equipment",  EPA-450/3-83-006;  the 
CTGs  appUcable  to  Rule  446  are  entitled 
"Control  of  Volatile  Organic  Emissions 
from  Storage  of  Petroleum  Liquids  in 
Fixed-Roof  Tanks",  EPA-450/2-77-036 
and  "Control  of  Volatile  Organic 
Emissions  fi-om  Petroleum  Liquid 
Storage  in  External  Floating  Roof 
Tanks",  EPA-450/2-78-047;  the  CTGs 
applicable  to  Rule  447  are  entitled 
"Control  of  Hydrocarbons  fi-om  Tank 
Tmck  Gasoline  Loading  Terminals", 
EPA-150/2-77-026  and  "Control  of 
Volatile  Organic  Emissions  fi-om  Bulk 
Gasoline  Plants",  EPA-450/2-77-035; 
and  the  CTG  appUcable  to  Rule  452  is 
entitled  "Control  of  Volatile  Organic 
Emissions  fi-om  Stationary  Sources — 
Volume  II:  Surface  Coating  of  Cans, 
Coils,  Paper,  Fabrics,  Automobiles,  and 
Light-Duty  Tmcks".  EPA-450/2-77- 
008.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  mles  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

SMAQMD's  submitted  mles  include 
the  following  significant  changes  from 
the  current  SIP: 

Rule  442,  Architectural  Coatings 

•  Removed  the  Air  Pollution  Control 
Officer's  (APCO)  discretion  in 
approving  alternate  test  methods, 

•  Added  statement  that  results  by  any 
listed  test  method  showing  non- 
compliance with  any  provision  of  the 
rule  shall  constitute  a  violation  of  the 
mle, 

•  Added  new  categorj'  for  low  solids 
stains." 

Rule  443,  Leaks  from  S>'nthetic  Organic 
Chemical  and  Polymer  Manufacturing 

•  Removed  the  APCO's  discretion  in 
approving  alternate  test  methods. 

•  Added  statement  that  results  by  any 
listed  test  method  showing  non- 
compliance with  any  provision  of  the 
mle  shall  constitute  a  violation  of  the 
mle, 

•  Added  clear  reference  to  EPA's 
capture  efficiency  guidance  in  55  FR 
26865, June  29,  1990. 

Rule  446,  Storage  of  Petroleum  Products 

•  Removed  the  APCO's  discretion  in 
approving  alternate  test  methods, 
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•  Added  clear  reference  to  EPA's 
capture  efficiency  guidance  in  55  FR 
26865.  June  29. 1990. 

Rule  447,  Organic  Liquid  Loading 

•  Removed  the  APCO's  discretion  in 
approving  alternate  test  methods, 

•  Added  definition  of  exempt 
compounds. 

Rule  452,  Can  Coating 

•  Removed  APCO's  discretion  in 
approving  alternate  test  methods. 

•  Add«i  statement  that  results  by  any 
listed  test  method  showing  non- 
compliance with  any  provision  of  the 
rule  shall  constitute  a  violation  of  the 
rule. 

•  Added  recordkeeping  requirement 
when  using  an  emission  control  system. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  Therefore. 
SMAQMD's  Rule  442.  Architectural 
Coatings;  Rule  443,  Leaks  from 
Synthetic  Organic  Chemical  and 
Polymer  Manufacturing;  Rule  446. 
Storage  of  Petroleum  Products;  Rule 
447.  Organic  Liquid  Loadings:  and  Rule 
452,  Can  Coating  are  being  approved 
under  section  110{k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D. 

The  final  action  on  these  mles  serves 
as  a  final  determination  that  the 
deficiencies  in  these  rules  have  been 
corrected.  Therefore,  if  this  direct  final 
action  is  not  withdrawn,  on  November 
15, 1994,  any  sanction  or  Federal 
Implementation  Plan  Clock  is  stopped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  SIP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  reauirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubfication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  November  15. 
1994.  unless,  by  October  17. 1994. 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  conunents. 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 


addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  November  15. 
1994. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final.rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50.000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  C;\A,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  C.\A  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  L'.S.  E.P.A..  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  ttte 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  August  27.  1994. 
Felicia  Marcus. 
Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sutipart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(196)  to  read  as 
follows: 

§52.220    identification  of  plan. 

*  •        •        •        • 

(c)*   *   • 

(196)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  March  29. 1994  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Sacramento  Metropolitan  Air 
Quality  Management  District. 

(1)  Sacramento  Metropolitan  AQMD 
rules  442.  443.  446.  447.  and  452 
adopted  on  November  16. 1993. 

•  *         *         •        • 

(FR  Doc.  94-23081  Filed  9-14-94:  10:27  am| 
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40  CFR  Part  52 

(CA  79-1 -6637c;  FRL  5069-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Interim 
Final  Determination  That  State  Has 
Corrected  the  Deficiency 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  Elsewhere  in  today's  Federal 
Register  EPA  has  published  a  direct 
final  rulemaking  fully  approving 
revisions  to  the  California  State 
Implementation  Plan.  The  revisions 
concern  Sacramento  Metropolitan  Air 
Quality  Management  District 
(SMAQMD)  Rules  442.  Architectural 
Coatings;  443.  Leaks  from  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing;  446.  Storage  of 
Petroleum  Products;  447.  Organic  liquid 
loading,  and  452,  Can  Coating.  EPA  has 
also  published  a  proposed  rulemaking 
to  provide  the  public  with  an 
opportunity  to  comment  on  EPA's 
action.  If  a  person  submits  adverse 
Comments  on  EPA's  proposed  action 
within  30  days  of  publication  of  the 
proposed  and  direct  final  actions,  EPA 
will  withdraw  its  direct  final  action  and 
will  consider  any  comments  received 
before  taking  final  action  on  the  State's 
submittal.  Based  on  the  proposed  full 
approval.  EPA  is  making  an  interim 
final  determination  by  this  action  that 


the  State  has  corrected  the  deficiency 
for  which  a  sanctions  clock  began  on 
March  17. 1993.  This  action  will  defer 
the  application  of  the  offiset  sanction 
and  defer  the  application  of  the  highway 
sanction.  Although  this  action  is 
effective  upon  publication,  EPA  will 
take  comment.  If  no  comments  are 
received  on  EPA's  proposed  approval  of 
the  State's  submittal,  the  direct  final 
action  published  in  today's  Federal 
Register  will  also  finafize  EPA's 
determination  that  the  State  has 
corrected  the  deficiency  that  started  the 
saiurtions  clock.  If  comments  are 
received  on  EPA's  proposed  approval 
and  this  interim  final  action.  EPA  wiJl 
publish  a  final  action  taking  into 
consideration  any  conunents  received. 
DATES;  This  interim  final  rule  is 
effective  on  September  16, 1994. 
Comments  must  be  received  by 
October  17. 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

The  state  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  following  locations: 

Environmental  Protection  Agency,  Air 
Docket  6102,  401  "M"  Street  SW., 
Washington,  DC  20460. 

CaUfomia  Air  Resources  Board, 
Stationary  Source  EMvision.  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento,  CA  9212^1095. 

Sacramento  Metropolitan  Air  Quality 
Management  District,  8475  Jackson 
Road.  Suite  230.  Sacramento,  CA 
95826. 

FOR  RmTHER  »ITORMATIOH  C»MTACT: 
Daniel  A.  Meer,  Chief,  RulemaJdng 
Section  (A-5-3),  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105, 
Telephone:  (415)  744-1185. 


SUPPt^MENTARY  INFORMATION: 

L  Background 

On  April  5, 1991,  the  State  submitted 
SMAQMD's  Rule  443,  Leaks  bom 
Synthetic  Organic  Chemical  and 
Polymer  Manufacturing,  and  Rule  452, 
Can  Coating.  On  May  13, 1991,  the  State 
submitted  SMAQMD's  Rule  442, 
Architectural  Coatings,  and  Rule  446, 
Storage  of  Petroleum  Products.  On 
Oct<*er  25. 1991,  the  State  submitted 
SMAQMD's  Rule  447,  Organic  Liquid 
Loading.  EPA  published  a  limited 
disapproval  for  the  above  Rules  in  the 


Federal  Register  on  February  16, 1993. 
58  FR  8545.  EPA's  disapproval  action 
started  an  18-month  clock  for  the 
appUcation  of  one  sanction  (followed  by 
a  second  sanction  6  months  later)  under 
section  1 79  of  the  Clean  Air  Act  (Act) 
and  a  24-month  clock  for  promulgation 
of  a  Federal  Implementation  Plan  (FIP) 
under  section  110(c)  of  the  Act.  The 
State  subsequently  submitted  revised 
rules  on  March  29,  1994.  EPA  has  taken 
direct  final  action  on  this  submittal 
pursuant  to  its  modified  direct  final 
pohcy  set  forth  at  59  FR  24054  (May  10, 
1994).  In  the  rules  section  of  today's 
Federal  Register.  EPA  has  issued  a 
direct  final  full  approval  of  the  State  of 
California's  submittal  of  SMAQMD's 
Rule  442.  Architectural  Coatings;  Rule 
443.  Leaks  from  Synthetic  Organic 
Chemical  and  Polymer  Manu^cturing; 
Rule  446.  Storage  of  Petroleum 
Products;  Rule  447,  Organic  Liquid 
Loading,  and  Rule  452,  Can  Coating.  In 
addition,  in  the  proposed  rules  section 
of  today's  Federal  Roister.  EPA  has 
proposed  full  approval  of  the  State's 
submittal. 

Based  on  the  proposed  and  direct 
final  approval  set  forth  in  today's 
Federal  Register.  EPA  believes  that  it  is 
more  Ukely  than  not  that  the  State  has 
corrected  the  original  disapproval 
deficiency.  Therefore,  EPA  is  taking  this 
final  rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiency.  However,  EPA 
is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If.  based  on  any  comments  on 
this  action  and  any  comments  on  EPA's 
proposed  full  approval  of  the  State's 
submittal.  EPA  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate, 
EPA  will  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiency.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiency  has  not  been  corrected.  4Jntil 
EPA  takes  such  an  action,  the 
application  of  sanctions  will  continue  to 
be  deferred  and  or  stayed. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  March  17, 1993.  However,  this  action 
will  defer  the  application  of  the  offsets 
sanction  and  will  defer  the  application 
of  the  highway  sanction.  See  59  FR 
39832  (Aug.  4.  1994).  If  EPA's  direct 
final  action  fiilly  approving  the  State's 
submittal  becomes  effective,  such  action 
will  p)ermanently  stop  the  sanctions 
clock  and  will  permanently  fift  any 
■applied,  stayed  or  deferred  sanctions.  If 
EPA  must  withdraw  the  direct  final 
acticHi  based  on  adverse  comments  and 


EPA  subsequently  determines  that  the 
State,  in  feet,  did  not  correct  the 
disapproval  deficiency.  EPA  will  also 
determine  that  the  State  did  not  correct 
the  deficiency  and  the  sanctions 
consequences  described  in  the  sanctions 
rule  vrill  apply.  See  59  FR  39832.  to  be 
codified  at  40  CFR  52.31. 

IL  EPA  Action 

EPA  is  taking  interim  final  action 
fmding  that  the  State  has  corrected  the 
disapproval  deficiency  that  started  the 
sanctions  clock.  Based  on  this  action, 
application  of  the  offset  sanction  will  be 
deferred  and  application  of  the  highway 
sanction  will  be  deferred  until  EPA's 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective  or 
until  EPA  lakes  action  proposing  or 
finally  disapproving  in  whole  or  part 
the  State  submittal.  If  EPA's  direct  final 
action  fully  approving  the  State 
submittal  becomes  effective,  at  that  time 
any  sanctions  clocks  will  be 
permanently  stopped  and  any  applied, 
stayed  or  deferred  sanctions  will  be 
permanently  hfled. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  reUef  from  sanctions 
should  be  provided  as  quickly  as 
possible.  TTierefore,  EPA  is  invoking  the 
good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effecL* 
5  U.S.C.  553(b)(B).  EPA  befieves  that 
notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and,  through  its  proposed  and 
direct  final  action  is  indicating  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  Therefore,  it  is  not  in 
the  pubhc  interest  to  initially  impose 
sanctions  or  to  keep  applied  sanctions 
in  place  when  the  State  has  most  likely 
done  all  that  it  can  to  correct  the 
deficiency  that  triggered  the  sanctions 
clock. 

Moreover,  it  would  be  imp)racticable 
to  go  through  notice-and  comment 
rulemaking  on  a  finding  that  the  State 
has  corrected  the  deficiency  prior  to  the 
rulemaking  approving  the  State's 
submittal.  Therefore.  EPA  believes  that 
it  is  necessary  to  use  the  interim  final 
rulemaking  process  to  temporarily  stay 
or  defer  sanctions  while  EPA  completes 
its  rulemaking  process  on  the 
approvabihty  of  the  State's  submittal. 


'  As  pfievioualy  noted,  howevar.  by  this  action 
EPA  (■  providui^  ibe  public  with  a  chanc«  to 
cominent  on  EPA't  determinatioD  aftor  the  afiactive 
date  and  EPA  will  coosldflr  any  comm«nls  received 
in  detennining  wb«lb«r  lo  revane  such  action. 


JMI 
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Moreover,  with  respect  to  the  effective 
date  of  this  action.  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the  APA  because 
the  purpose  of  this  notice  is  to  relieve 
a  restriction.  See  5  U.S.C.  553(d)(1). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  imder  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively. 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore.  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbonsr 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping 
requirements.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Date  Signed:  August  27, 1994. 
Felicia  Marcus. 
Regional  Administrator. 
(FR  Doc.  94-23082  Filed  9-14-94;  10:27  ami 
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DEPARTMErrr  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  298 
(Docket  No.  R-1 50] 
RIN2133-AB09 

Obligation  Guarantees 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  The  Maritime  Administration 
("MARAD")  is  issuing  this  final  rule 
which  amends  its  regulations  for 
Obligation  Guarantees  implementing 
Title  XI  of  the  Merchant  Marine  Act. 
1936.  as  amended  ("Act").  This  rule 
will  carry  out  the  provisions  of  Subtitle 
D  of  Title  Xni,  Public  Law  103-160. 
enacted  on  November  30,  1993.  Subtitle 


D  authorizes  the  Secretary  of 
Transportation  ("Secretary")  to 
guarantee  obUgations  issued  to  finance 
(1)  the  construction,  reconstruction,  or 
reconditioning  of  eligible  export  vessels, 
and  (2)  advanced  shipbuilding 
technology  and  modem  shipbuilding 
technology  of  a  general  shipyard  facility 
located  in  the  United  States.  While  Title 
XI  of  the  Act  is  applicable  to  financing 
assistance  for  all  types  of  vessel 
construction,  that  part  Of  the  Title  XI 
program  related  to  fishing  vessels  is 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration  of  the 
Department  of  Commerce,  (NOAA), 
pursuant  to  NOAA  regulations,  which 
appear  at  50  CFR  Part  253.  Subtitle  D  of 
Title  XIII  directed  the  Secretary  to 
prescribe  interim  regulations  within  90 
days  after  the  date  of  enactment  and  a 
final  rule  within  270  days  after 
enactment.  MARAD  published  an 
interim  final  rule  on  March  31,  1994, 
and  is  now  issuing  this  final  rule  that 
reflects  its  consideration  of  only  those 
comments  received  that  addressed  the 
specific  subject  matter  of  the  interim 
final  rule. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  September  16, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  D.  Lax,  Director,  Office  of  Ship 
Financing.  Telephone  202-366-5744. 

SUPPLEMENTARY  INFORMATION:  Title  XI  of 
the  Act,  46  App.  U.S.C.  1271  et  seq.. 
authorizes  the  Secretary  to  provide 
guarantees  of  debt  ("obligation 
guarantees")  issued  for  the  purpose  of 
financing  or  refinancing  the 
construction,  reconstruction  or 
reconditioning  of  vessels  built  in  United 
States  shipyards.  Applications  for 
obligation  guarantees  are  made  to 
MARAD.  which  acts  under  authority 
delegated  by  the  Secretary  to  the 
Maritime  Administrator 
("Administrator").  Prior  to  execution  of 
a  guarantee,  MARAD  must,  among  other 
things,  make  determinations  of 
economic  soundness  of  the  project  and 
the  financial  and  operating  capability  of 
the  applicant.  Prior  to  amendment  by 
Public  Law  103-160,  guarantees  could 
be  issued  only  for  debt  incurred  by 
United  States  citizens  for  vessels  to  be 
operated  under  the  U.S.-flag.  Now, 
guarantees  may  be  issued  with  respect 
to  debt  obligations^  for  certain  vessels 
flying  foreign  flags. 

The  Title  XI  program  enables  owners 
of  eligible  vessels  to  obtain  long-term 
financing  on  terms  smd  conditions  and 
at  interest  rates  comparable  to  those 
available  to  large  and  financially  strong 
corporations.  Funds  secured  by  the 
obligation  guarantees  that  are  used  for 


financing  a  vessel  are  borrowed  in  the 
private  sector. 

Public  Law  103-160,  the  "National 
Defense  Authorization  Act  for  Fiscal 
Year  1994"  ("Authorization  Act"),  was 
enacted  on  November  30, 1993.  Subtitle 
D  of  Title  XIII  of  the  Authorization  Act. 
the  "National  Shipbuilding  and 
Shipyard  Conversion  Act  of  1993" 
("Shipbuilding  Act"),  establishes  a 
National  Shipbuilding  Initiative  (NSI) 
program  to  support  the  industrial  base 
and  national  security  objectives  by 
assisting  in  the  reestabUshment  of  the 
United  States  shipbuilding  industry  as  a 
self-sufficient  internationally 
competitive  industry.  It  adds  new 
sections  1111  and  1112  to  the  Act. 

New  section  1111  applies  to  vessels 
and  provides  that  the  Secretary  may 
guarantee  obligations  for  eligible  export 
vessels  in  accordance  with  the  same 
.  terms  and  conditions  of  Title  XI  as  have 
been  applicable  to  vessels  documented 
under  United  States  law.  Alternatively, 
the  Secretary  may  guarantee  obligations 
in  accordance  with  such  other  terms  as 
the  Secretary  determines  to  be  more 
favorable  than  the  terms  otherwise 
provided  in  Title  XI  and  to  be 
compatible  with  export  credit  terms 
offered  by  foreign  governments  for  the 
sale  of  vessels  built  in  foreign  shipyards. 

Section  1111  also  establishes  an 
Interagency  Council  to  "obtain 
information  on  shipbuilding  loan 
guarantees,  on  direct  and  indirect 
subsidies,  and  on  other  favorable 
treatment  of  shipyards  provided  by 
foreign  governments  to  shipyards  in 
competition  with  United  States 
shipyards."  New  section  1112  applies  to 
shipyards  and  provides  that  the 
Secretary  may  guarantee  the  payment  of 
the  principal  of,  and  the  interest  on, 
obligations  for  advanced  shipbuilding 
technology  and  modem  shipbuilding 
technology  of  general  shipyard  facilities 
located  in  the  United  States. 

Hereinafter  in  the  discussion  of  this 
mle,  the  use  of  initial  capital  letters  in 
a  term  will  indicate  that  it  is  a  defined 
term  in  this  Part  298, 

The  Act  presently  provides  a 
limitation  of  75  percent  or  87  V2  percent 
of  the  amount  of  Actual  Cost  which  can 
be  guaranteed,  depending  on  the 
category  of  Vessel  financed.  However,  in 
1985  MARAD  formalized  the  policy, 
begun  in  1982,  of  issuing  Guarantees  of 
no  more  than  75  percent  of  the  Actual 
Cost  of  a  project  in  reaction  to  the 
growing  nimiber  of  defaults  in  several 
industry  segments.  As  amended,  the 
regulations  now  require  a  25  percent 
equity  contribution  in  every  case.  The 
Shipbuilding  Act  prohibits  the  Secretary 
from  establishing  any  lesser  percentage 
than  set  by  statute  that  is  intended  to  be 


apphed  uniformly  to  all  Guarantees  that 
are  subject  to  the  limitation. 

Subtitle  D  of  Title  XIU  also  makes 
conforming  amendments  to  Title  XI  of 
the  Act  to  reflect  the  new  authority  of 
the  Secretary  to  issue  Guarantees  of  debt 
Obligations  used  to  finance  Eligible 
Export  Vessels  emd  shipyard 
modernization  and  improvement,  in  the 
form  of  Advanced  Shipbuilding 
Technology  or  Modem  Shipbuilding 
Technology,  abbreviated  in  this 
discussion  as  "AST/MST",  and  referred 
to  at  some  places  in  the  text  as 
"Advanced  or  Modem  Shipbuilding 
Technology."  It  restricts  the  total  value 
of  all  Guarantees  for  shipyard 
modernization  and  improvement  to  not 
more,  than  12V2  percent  of  the  funds 
available  per  year  for  loan  Guarantees 
from  funds  transferred  &x>m  the 
Secretary  of  Defense  pursuant  to  section 
108  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994. 

As  specifically  authorized  by  the 
Shipbuilding  Act  that  became  effective 
on  November  30,  1993,  MARAD 
published  conforming  amendments  to 
its  Title  XI  regulations,  as  an  interim 
final  rule  (59  FR  5123-33;  March  31, 
1994),  effective  on  publication,  to  avoid 
delay  in  implementation  of  the  new  law 
that  could  adversely  impact  the  NSI 
program.  This  interim  final  rule  was 
intended  to  minimize  transitional 
uncertainty,  while  allowing  subsequent 
fine-tuning  of  these  regulations  based  on 
the  opportunity  for  considered 
evaluation  of  comments  from  interested 
parties  before  adopting  a  final  mle. 

It  was  stated  that  whenever  reference 
is  made  in  the  interim  final  regulations 
to  forms  prescribed  by  MARAD  for 
applications  or  other  filing 
requirements,  the  format  of  such  forms 
in  effect  prior  to  the  effective  date  of 
these  regulations  may  be  used  pending 
revision  and  issuance  of  new  forms  to 
be  approved  by  the  Office  of 
Management  and  Budget.  To  the  extent 
necessary  to  reflect  statutory 
requirements,  any  form  submitted  may 
be  modified  or  supplemented  to 
facilitate  processing,  but.  imtil  new 
forms  have  been  approved,  these 
regulations  do  not  require  more 
extensive  paperwork  or  reporting 
requirements  than  exist  under  the 
present  Title  XI  regulations.  Exemptions 
provided  herein  should  substantially 
lessen  the  aggregate  reporting  burden. 

Discussion  of  Rulemaking  Text 

The  discussion  that  follows 
summarizes  the  comments  submitted  to 
MARAD  by  28  commenters  on  the 
interim  final  mle.  notes  where  changes 
have  been  made  to  it  and  the  rationale 
therefor  and,  where  relevant,  states  why 


particular  recommendations  have  not 
been  adopted.  In  addition  to  soUciting 
comments  on  the  interim  final  mle 
amendments  to  the  Title  XI  regulations. 
MARAD  requested  public  comment  on 
two  additional  topics:  (1)  The  issuance 
by  the  Secretary  of  a  Letter  of  Interest 
prior  to  an  appficant's  submission  of  a 
complete  application  and  the 
subsequent  issuance,  if  any.  of  a  Letter 
Commitment,  and  (2)  the  estabfishment 
of  a  deadhne.  such  as  60  days,  by  which 
the  Secretary  would  act  on  a  Title  XI 
application  considered  complete  by  the 
Secretary. 

Almost  all  commenters  responded 
favorably  to  the  proposal  that  the 
Secretary  exercise  discretion  to  issue  a 
Letter  of  Interest  prior  to  the  applicant's 
submission  of  a  complete  application. 
Commenters  noted  that  the  procedure 
could  be  particularly  useful  if  the 
shipbuilder  could  use  the  document  as 
a  marketing  document  to  con. pete 
effectively  against  foreign  yards  that 
may  be  able  to  offer  firm  financing  on 
the  satisfaction  of  simple  conditions. 
Some  suggested  that  if  MARAD  were 
also  to  preapprove  ship  designs.  Letters 
of  Interest  would  be  very  effective 
indicators  of  MARAD's  interest  in  a 
proposed  financing.  One  commenter 
suggested  that  Letters  of  biterest  could 
be  used  by  applicants  to  forecast  the 
cost  of  a  transaction  and  the  expertise 
that  will  be  needed  to  complete  a 
proposed  transaction. 

Commenters  proposed  that  requests 
for  Letters  of  Interest  should  contain 
information  about  (1)  the  type  and 
design  of  the  Vessel  to  be  financed  and 
its  intended  trade.  (2)  the  approximate 
cost  of  the  Vessel  and  its  proposed 
builder.  (3)  the  amount  of  the  requested 
Guarantee,  (4)  recent  financial 
information  on  the  prospective 
shipowner  or  bareboat  charterer,  (5)  a 
description  of  the  collateral  to  secure 
the  Secretary's  Guarantee,  and  (6) 
identification  of  the  country  in  which 
the  vessel  would  be  owned  and 
documented.  A  conmienter 
recommended  that  there  be  no  charge  or 
fee  for  the  issuance  of  a  Letter  of 
Interest,  that  the  letter  be  issued  prior  to 
the  filing  of  an  application,  and  that  the 
letter  be  issued  vdthin  ten  days  of  the 
request. 

Several  commenters  raised  two 
concerns  about  Letters  of  Interest.  First, 
they  argued  that  requests  for  such 
Letters  must  be  treated  confidentially 
because  a  request  for  a  Letter  may  come 
diuing  the  negotiating  process  and  the 
requester  shipyard  would  not  want  its 
competitors  to  be  aware  of  the 
negotiations  or  potential  prices.  A 
second  concern  raised  was  that  the 
formalization  of  a  Letter  of  Interest 


procedure  could  slow  down  the 
expeditious  approval  by  MARAD  of 
loan  guarantee  applications  by 
increasing  the  burden  on  MARAD  or  by 
effectively  duplicating  the  formal 
application  process.  It  was  suggested  by 
one  commenter  that  MARAD  could 
substitute  preappUcation  meetings  for 
the  Letter  of  Interest.  Additional 
concern  was  expressed  that  the 
conditions  contained  in  a  Letter  of 
Interest  should  not  be  deemed  by  the 
agency  to  be  binding  if  the  apphcant 
later  demonstrates  that  it  can  meet 
alternative,  but  equivalent,  conditions. 

Many  conunenters  thought  that  the 
60-day  processing  period  for  completed 
applications  was  reasonable, 
appropriate,  and  adequate. 

Some  commenters  suggested  a  shorter 
period  of  30  days  as  conforming  more 
closely  to  intemational  commercial 
norms.  Some  shipyards  were  concerned 
that  the  60-day  turnaround  is 
noncompetitive  in  the  intemational 
market  because  a  "complete" 
apphcation  may  in  itself  take  more  than 
60  days  to  draft.  They  suggested  that 
guidelines  would  be  necessary  to  define 
the  procedures  for  submitting  a 
complete  application.  Some  suggested 
that  for  a  pre-approved  ship  design. 
MARAD  should  be  able  to  issue  Letter 
Commitments  within  30  days,  and 
suggested  that  MARAD  review  its 
application  requirements  to  ensure  that 
it  is  not  requiring  burdensome 
information.  One  commenter  suggested 
that  a  deadline  for  processing  completed 
applications  is  an  unnecessary 
requirement. 

MARAD  Response:  The  discussion  of 
the  interim  final  mle  stated  that  a 
separate  Notice  of  Proposed  Rulemaking 
(NPRM)  would  be  published  at  a  later 
date  that  would  propose  modifications 
to  the  Title  XI  regulations  to  improve     ^ 
administration  of  the  entire  Title  XI 
program.  Such  modifications  were  not 
addressed  in  the  interim  mle  because 
they  were  not  required  to  implement  the 
amendments  made  to  Title  XI  resulting 
from  enactment  of  the  Shipbuilding  Act. 
MARAD  has  determined  that  the  two 
specific  areas  on  which  comments  were 
solicited— the  Letter  of  Interest  and  a 
deadline,  such  as  60  days,  for 
processing  a  complete  Title  XI 
application — should  be  addressed  in  the 
NPRM  because  they  apply  to  both  the 
export  and  domestic  programs.  This  will 
allow  MARAD  to  deal  with  the  issues  at 
the  same  time.  Commenters  need  not 
resubmit  their  views  on  Letters  of 
Interest  and  the  60-day  processing 
period  in  response  to  the  new 
mlemaking.  Meanwhile.  MARAD  will 
consider  requests  for  Letters  of  Interest 
and  will  make  every  effort  to  finish  its 
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review  of  completed  applications  within 
60  business  days. 

Discussion  of  Regulations  by  Sections 

Note:  Paragraph  references  are  as 
designated  or  redesignated  in  the  interim 
final  rule. 

Section  298.2    Definitions 

(c)  Advanced  Shipbuilding 
Technology  ("AST").  Some  shipyards 
urged  that  the  requirement  that  AST/ 
MST  be  located  at  a  "general  shipyard 
facility"  should  not  preclude  the  design, 
development  and  construction  of  ship- 
borne  AST/MST  or  mobile  marine 
equipment  that  incorporates  such 
technology. 

MARAD  Response:  The  statutory 
definition  of  a  General  Shipyard  FaciUty 
includes  a  "Vessel"  designed  for  the 
construction,  repair,  rehabilitation, 
refurbishment  or  rebuilding  of  any 
vessel.  To  the  extent  that  such  a  Vessel 
incorporated  the  AST/MST,  the 
regulations  would  not  preclude  their 
eligibility  for  a  Guarantee. 

(e)  Closing.  Certain  shipyard 
commenters  requested  that  the 
definition  of  "Closing"  be  amended  to 
clarify  that  a  Mortgage  is  not  issued  at 
every  closing  and  that  a  Mortgage  may 
not  be  available  for  collateral  that  does 
not  constitute  realty. 

MARAD  Response:  MARAD  believes 
that  the  current  regulations  are 
sufficiently  clear.  To  constitute  a 
"Closing"  under  MARAD's  regulations, 
a  Mortgage  need  not  be  required. 

(fj  Depository.  A  nimiber  of 
commenters  argue  that  it  is  unfair  for 
MARAD  to  allow  foreign  Vessel  owners 
and  operators  to  use  as  a  Depository 
foreign  financial  institutions  that  are  not 
available  to  U.S.  Vessel  owners  and 
operators  that  participate  in  the  Title  XI 
program.  One  coramenter  was  in  favor 
of  allowing  foreign  institutions  in 
foreign  countries  to  act  as  Depositories 
for  Eligible  Export  Vessels.  One 
commenter  stated  that  the 
Commonwealth  of  Puerto  Rico  should 
be  specifically  added  to  the  definition  of 
Depositories  acceptable  under  the 
domestic  program  and  another  stated 
that  it  assumes  the  definition  of 
Depository  will  not  exclude  foreign 
branches  of  U.S.  banks. 

MARAD  Response:  When  a 
Shipowner  or  charterer  fails  to  maintain 
an  agreed  financial  condition.  Title  XI 
documents*  require  that  it  make  certain 
payments  from  its  net  cash  flow  to  the 
Depository  as  collateral  for  MARAD. 
MARAD  agrees  that,  for  reasons  related 
to  the  enforceability  of  its  collateral 
interests,  there  is  insufficient  reason  to 
allow  foreign  Depositories  for  Eligible 
Export  Vessels  or  Vessels  in  the 


domestic  program.  To  clarify  further  the 
range  of  acceptable  financial  institutions 
allowed  in  the  Eligible  Export  Vessel 
Program,  MARAD  has  explicitly  added 
financial  institutions  located  in  the 
Commonwealth  of  Puerto  Rico,  and, 
with  the  subsequent  specific  approval  of 
MARAD,  foreign  branches  of  U.S. 
financial  institutions  as  acceptable 
Depository  institutions,  to  hold  Vessel 
charter  hire  and  Reserve  Funds. 

(i)  Eligible  Export  Vessel.  A  number  of 
commenters  stated  that  the  definition  of 
Eligible  Export  Vessels  was  too  "vague" 
and  should  be  clarified  to  include  all 
vessel  types  within  the  scope  of 
298^(bb),  the  definiUon  of  "Vessel." 

MARAD  Response:  The  regulations 
provide  that  an  Eligible  Export  Vessel 
means  a  "vessel"  with  certain 
characteristics  and  they  also  provide  a 
more  comprehensive  definition  of 
"Vessel."  MARAD  intended  the  term 
EUgible  Export  Vessel  to  include  the 
definition  of  Vessel.  The  clarification 
sought  by  commenters  is  obtained  by 
amending  section  298.2(i)  to  read: 
"Eligible  Export  Vessel  means  a  Vessel 
"constructed,  reconstructed,  or 
reconditioned  in  the  United  States  for 
use  in  world-wide  trade  that  will,  upon 
delivery  or  redelivery,  be  placed  under 
or  continued  to  be  documented  under 
the  laws  of  a  country  other  than  the 
United  States." 

fk)  General  Shipyard  Facility.  Many 
shipyards  requested  a  clarification  of 
whether  a  General  Shipyard  Facility 
must  be  geographically  contiguous  or 
whether  there  may  be  various 
components  of  the  facility  in  different 
locations  if  it  can  be  shown  that  there 
is  an  economically  feasible  means  to 
achieve  increases  in  productivity, 
efficiency  and  quality. 

With  respect  to  paragraph  (k)(2). 
relating  to  a  Vessel,  floating  drydock.  or 
barge  that  constitutes  a  General 
Shipyard  Facility  and  that  must  be 
"built  in  the  United  States,"  one 
commenter  requested  clarification  that 
the  phrase  "built  in  the  United  States" 
has  the  same  meaning  in  this  context  as 
it  does  for  Vessels. 

MARAD  Response:  The  Shipbuilding 
Act  does  not  explicitly  address  this 
question  of  geographic  locations  of  a 
yard.  There  is  no  requirement  that  the 
components  of  a  shipyard  facility  be 
geographically  contiguous.  A  shipyard 
might  have  supply  depots  or  machine 
shops  several  blocks  away  or  farther 
from  its  main  structures  and  these 
geographically  separate  buildings 
would,  obviously,  still  be  considered 
part  of  the  yard.  For  purposes  of 
shipyard  modernization  and 
improvement  projects,  the  test  that 
MARAD  uses  is  whether  the  facilities  at 


multiple  locations,  whether  owned  or 
leased,  are  part  of  the  common 
enterprise,  whether  their  activities  are 
wholly  or  almost  entirely  devoted  to  the 
construction,  repair,  rehabilitation, 
refurbishment  or  rebuilding  of  any 
Vessel,  and  whether  the  shipyard 
appUcant  has  management  and  control 
over  the  project  and  the  personnel 
employed  at  each  of  the  locations, 
whether  owned  or  leased.  Th.e 
regulation  is  consistent  with  MARAD's 
position  and,  with  this  clarification, 
need  not  be  amended. 

MARAD  agrees  that  the  legislative 
requirement  that  the  floating  shipyard 
facihty  be  built  in  the  United  States  is 
intended  to  meet  the  same  standard  as 
U.S.-flag  Vessels  buih  with  Title  XI. 
Accordingly,  the  definition  of  a  Vessel, 
floating  drydock,  or  barge  that 
constitutes  a  General  Shipyard  Facility 
has  been  amended  to  require  a  showing, 
in  the  yard's  application  for  a  shipyard 
modernization  Guarantee,  that  it  meets 
the  section  298.11(a)  standards  with 
respect  to  a  Vessel  deemed  to  be  of  U.S. 
construction. 

(q)  Modem  Shipbuilding  Technology. 
Many  shipyards  commented  that  Title 
XI  financing  should  be  available  to  a 
shipyard  for  any  item  that  will  enhance 
the  shipyard's  competitiveness  and 
capabihties  even  though  such  items  do 
not  constitute  the  "best  available  proven 
technology,  techniques  and  processes" 
as  "Modem  Shipbuilding  Technology" 
is  defined.  It  was  argued  that  an 
application  for  financing  should  not  be 
rejected  because,  standing  alone,  it  does 
not  "advance  the  state-of-the-art." 

MARAD  Response:  MARAD  agrees 
that  the  intent  of  the  statute  and 
regulation  is  to  allow  flexibility  in 
determining  whether  a  project  promotes 
the  purpose  of  the  Shipbuilding  Act  and 
whether  it  constitutes  AST/MST.  An 
application  for  a  Guarantee  should  not 
be  rejected  merely  because  it  does  not 
"advance  the  state-of-the-art"  or  exceed 
the  "best  available"  processes  of 
shipyards  around  the  world.  It  is 
MARAD's  interpretation  of  the  statutory 
term  that  it  will  be  sufficient  if  a 
proposed  project  substantially  advances 
the  state-of-the-art  or  best  available 
processes  of  an  applicant  shipyard  and 
makes  it  more  competitive 
internationally.  The  regulation  has  been 
rewritten  to  clarify  MARAD's  position. 

(r)  Mortgage.  Several  commenters 
noted  that  the  reference  to  46  U.S.C. 
31322  was  confusing  and  recommended 
that  it  be  changed  to  46  U.S.C.  31301. 
Another  commenter  recommended  that 
the  rule  should  permit  the  use  of  valid 
security  interests  as  a  reasonable 
substitute  when  mortgages  are  not 
available.  An  additional  commenter    - 


argued  that  MARAD  should  delete  its 
reference  to  "first  mortgage"  as  it  relates 
to  AST/MST,  arguing  that  MARAD 
would  then  retain  its  flexibility  to  allow 
co-financing  with  pari  passu  mortgages. 
Another  commenter  suggested  that  the 
use  of  the  word  "enforceable"  before 
"preferred  mortgage"  was  unnecessary. 
MARAD  Response:  The  reference  in 
section  298.2(r)  has  been  amended  to 
refer  to  section  298.2(x),  Preferred 
Mortgage,  which  sets  out  in  detail  the 
requirements,  among  other  things,  for  a 
foreign  mortgage  on  an  Eligible  Export 
Vessel,  relying  on  46  U.S.C.  31301.  The 
rule  already  provides  in  section  298.31 
for  the  use  of  other  security  interests 
when  M.jftgages  are  unavailable  or 
inappropriate.  MARAD  believes  that  it 
may  have  a  first  Mortgage  and  still  enter 
into  pari  passu  relationships.  Such 
relationships  are  often  the  rule  in  co- 
financing  arrangements.  In  any  event, 
there  is  nothing  in  Part  298  that  would 
preclude  M.\RAD  from  accepting  other 
security  interests  in  addition  to,  or 
instead  of,  a  Mortgage,  The  use  of  the    - 
word  "enforceable"  before  Preferred 
Mortgage  is  surplus  and  has  been 
removed,  given  the  requirements 
regarding  Mortgages  in  section 
298.31(a). 

(w)  Person.  One  commenter  suggested 
that  the  definition  of  "Person"  be 
expanded  to  include  entities  that  are 
recognized  under  the  laws  and 
regulations  of  a  relevant  jurisdiction 
that  might  not  fit  neatly  under 
MARAD's  definition.  No  examples  were 
offered. 

MARAD  Response:  M.\RAD  believes 
that,  in  the  absence  of  any  examples  of 
a  deficiency  in  the  definition,  the 
existing  definition  of  Person,  which 
includes  an  "individual"  and 
"unincorporated  organization,"  among 
many  others,  is  sufficiently  broad  to 
encompass  any  applicant  likely  to 
apply,  whether  a  U.S.  or  foreign  entity. 
To  ensure  that  the  definition  is 
completely  clear,  however,  MARAD  has 
added  the  phrase  "or  other  acceptable 
legal  business  entity."  after  the  words 
"unincorporated  organization"  in 
paragraph  (w). 

(xj  Preferred  Mortgage.  With  respect 
to  a  Preferred  Mortgage,  one  commenter 
stated  that  the  reference  to  46  CFR 
221.43  is  incorrect  and  suggested  that  it 
should  refer  to  section  221.31. 

MARAD  Response:  The  reference  to 
section  221.43  is  incorrect,  and  it 
should  be  to  46  CFR  221.23(d). 
Furthermore,  MARAD  notes  that  the 
interim  final  rule  inadvertently  deleted 
former  provision  (s)(4)(vi).  That 
provision  has  been  restored  in  the  final 
rule  and  is  redesignated  as  paragraph 
(xKl)(iv)(F).  Also,  paragrapb(x)(3)  has 


been  amended  to  recognize  that  a 
Mortgage  or  other  security  interest  on  a 
foreign-documented  Vessel  can  qualify 
as  a  Preferred  Mortgage  pursuant  to  46 
U.S.C.  31301(6)(B). 

Section  298.2(bb).  Most  commenters 
objected  to  the  provision  precluding 
U.S.  citizens  from  owning  Eligible 
Export  Vessels.  They  viewed  the 
provision  as  discriminating  against  U.S. 
citizens  and  giving  unfair  preferences  to 
foreign  ovmers.  Almost  all  of  those 
objecting  argued  that  the  prohibition 
against  U.S.  citizens  owning  Eligible 
Export  Vessels  went  beyond  the 
provisions  of  the  statute  and  some 
argued  that  it  was  inconsistRnt  with  the 
intent  of  Congress  to  eliminate 
"burdensome  citizenship 
requirements."  By  contrast,  one 
commenter  contended  that  the 
prohibition  of  ownership  by  U.S. 
citizens  was  consistent  with 
congressional  intent.  Some  argued  that 
the  statute  eliminated  all  citizenship 
requirements  except  for  fishing  vessels 
and  oceanographic  research  or 
instruction  or  pollution  treatment 
abatement  or  control  vessels.  Some 
commfinters  were  concerned  that 
MARAD's  regulatory  stance  would  limit 
the  customer  base  and  improperly 
restrict,  rather  than  expand,  the  true 
scope  of  the  Shipbuilding  Act.  One 
commenter  asserted  that  the 
proscription  of  U.S.  ownership  could  be 
easily  evaded  by  imaginative  corporate 
structuring  and  the  use  of  charters. 
Finally,  it  was  argued  that  MARAD 
should  encourage  U.S.  ownership  of 
Eligible  Export  Vessels  as  a  matter  of 
national  security. 

MARAD  Response:  There  is  no 
statutory  preclusion  to  U.S.  companies 
participating  in  the  Eligible  Export- 
Vessel  program.  The  Vessels  will  be 
delivered  in  the  United  States  from  a 
U.S.  shipyard  to  a  buyer  for  operation  in 
worldwide  trade  under  the 
documentation  of  a  country  other  than 
the  United  States,  as  the  statute 
requires.  A  number  of  "American" 
companies  are,  in  fact,  multi-national 
companies,  and  regularly  order  Vessels 
from  foreign  shipyards.  Congress 
intends  American  shipyards  to  enter 
into  the  international  market,  and  no 
sound  reason  exists  to  preclude  U.S. 
shipyards  from  competing  for  this 
portion  of  the  international  commercial 
business.  Accordingly,  MARAD  has 
removed  the  prohibition  on  U.S. 
owTiership  from  the  definition  of  an 
Eligible  Export  Vessel. 

Section  298.3    Applications 

Certain  shipyards  were  concerned 
about  the  disclosure  provision  in 
subsection  (d).  Confidential 


information,  concerning  the  disclosure 
requirements  of  the  Freedom  of 
Information  Act  C'FOIA"),  5  U.S.C.  552, 
for  two  reasons:  (1)  That  in  international 
circles,  financing  applications  are 
treated  with  strict  confidence;  and  (2) 
the  added  expense  of  lawyers'  fees  for 
opposing  a  FOIA  request  render  the 
Title  XI  programs  non-competitive. 

MARAD  Response:  MARAD  has  no 
authority  to  amend  the  FOIA  or  the 
Administration's  policy  that  it  is  to  be 
liberally  construed  in  favor  of 
disclosure.  On  the  other  hand,  while 
MARAD  has  not  modified  this  section, 
it  will  continue  to  refuse  to  disclose 
information  that  is  deemed  by  MARAD 
to  be  confidential,  pursuant  to  legal 
authority  interpreting  the  meaning  of 
FOIA  exemption  (b)(4),  because  it 
would  be  likely  to  cause  substantial 
harm  to  the  competitive  position  of  the 
person  from  whom  it  was  obtained. 
MARAD  is,  of  course,  also  bound  by  the 
Trade  Secrets  Act.  18  U.S.C.  1905,  for 
unauthorized  disclosures  by 
Government  officials  of  proprietary 
information  that  is  exempt  from 
disclosure  under  the  FOIA,  which, 
among  other  things,  makes  it  a  criminal 
act  to  release  certain  financial 
information  such  as  a  company's 
balance  sheets,  bids,  or  other 
proprietary  information. 

With  respect  to  paragraph  (e),  Prioritv. 
some  shipyards  expressed  concern  that 
it  accords  unjustified  priority  to  (1) 
"naval  and  military  auxiliary"  vessels. 
(2)  Vessels  seeking  domestic  Title  XI      ^ 
financing  (in  that  MARAD  must  review 
applications  for  financing  for  Eligiblp 
Export  Vessels  in  light  of  those  for 
domestic  vessels),  and  (3)  shipyards 
engaged  in  naval  vessel  construction  as 
well  as  pilot  programs  for  shipyard 
modernization  and  vessel  construction. 

MARAD  Response:  As  a  matter  of 
maritime  policy,  MARAD  accords 
priority  for  "naval  and  auxiliary  " 
Vessels  only  in  the  domestic  Title  XI 
program.  As  for  any  impact  on  domestic 
Vessels,  M.\R.\D  is  required  by  statute 
to  review  applications  regarding  Eligible 
Export  Vessels  in  light  of  the  same 
standards  as  apply  to  Vessels  to  be 
documented  under  U.S.  law.  See  section 
1103(g)(1)  of  the  Act.  Any  relief  in  this 
regard  must  come  from  Congress. 

Regarding  the  priority  for  shipyards 
engaged  in  both  naval  construction  and 
pilot  programs  for  shipyard 
modernization,  such  priority  reflects  the 
intent  of  Congress  in  facilitating  the 
conversion  of  shipyards  that  have 
previously  engaged  in  naval 
construction  to  commercial  activities. 
The  Title  XI  legislation  is  part  of  the 
National  Shipbuilding  Initiative,  which 
also  includes  a  technology  development 
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progt'ain  for  innovative  commercial  ship 
design  and  production  processes  and 
teciinologies.  MARAD  intends  to 
administer  the  Title  XI  program  in  a 
manner  that  achieves  the  purposes  of 
the  National  Shipbuilding  Initiative. 

In  addition,  the  priority  in  paragraph 
(e)  for  General  Shipyard  Facilities  that 
have  engaged  in  naval  vessel 
construction  is  mandated  by  section 
1359(a)(3)  of  the  Shipbuilding  Act  with 
respect  to  amounts  appropriated  by  the 
Secretary  of  Defense  and  available  for 
transfer  to  the  Secretary  of 
Transportation. 

Section  298.10    Citizenship 

This  section  sets  forth  the  citizenship 
requirements  for  Title  XI  applicants  and 
certain  other  parties  that  must  establish 
U.S.  citizenship  prior  to  acquiring  a 
legal  or  beneficial  interest  in  a  Vessel 
financed  under  Title  XI  of  tlie  Act.  The 
exceptions  to  this  requirement  are 
Eligible  Export  Vessels  and  Eligible 
Shipyards. 

One  commenter  stated  that  Section 
298.10  should  be  deleted  because  Title 
XI  of  the  Act  no  longer  contains  a 
citizenship  requirement.  Another 
commenter  stated  that  the  intent  of 
Congress  was  to  eliminate  the 
citizenship  requirement  for  all  vessels 
financed  under  Title  XI.  not  just  Eligible 

.  Export  Vessels.  One  commenter  stated 
that  the  citizenship  requirement  in  the 
1936  Act  applies  only  to  a  "fishing 
vessel  or  oceanographic  research  or 
instruction  or  pollution  treatment. 

Abatement  or  control  vessel  or  Eligible 
Export  Vessel." 

A  commenter  pointed  out  that  the 
parenthetical  phrase  in  new  paragraph 
(e).  Exemption,  should  exclude 
"operators"  in  order  to  exempt  those 
entities  from  being  required  to  prove 
U.S.  citizenship.  Another  recommended 
deletion  of  this  section  because  all  U.S. 
citizenship  requirements  have  been 
deleted  for  Title  XI  and  stated  that  as 
long  as  U.S.  Coast  Guard  requirements 
are  satisfied,  MARAD  should  impose  no 
additional  requirements  on  U.S.  citizens 
that  could  result  in  discrimination  and 
additional  costs. 

MARAD  Response:  The  position  of 
MARAD  is  that  Section  1101(b)  of  the 

_   Act  (46  App.  U.S.C.  1271(b)),  which  was 
not  amended  by  the  Shipbuilding  Act, 
requires  that  Vessels,  other  than  Eligible 
Export  Vessels,  be  owned  by  citizens  of 
the  United  States  as  defined  by  section 
2  of  the  Shipping  Act,  1916.  as 
amended,  46  App.  U.S.C.  802.  (the 
"Shipping  Act").  There  is  no  legal 
requirement  that  a  shipyard  be  owned 
by  8  Section  2  U.S.  citizen.  Review  of 
the  Shipbuilding  Act  and  Title  XI  does 
not  support  the  commenter's  suggestion 


that  the  citizenship  requirement  for 
Vessels  only  applies  to  "fishing  vessels 
or  oceanographic  research  or  instruction 
or  pollution  treatment,  abatement  or 
control  vessel."  Likewise,  a  review  of 
the  legislative  history  of  the 
Shipbuilding  Act  reveals  no  statement 
to  eliminate  the  citizenship  requirement 
for  all  Vessels  financed  under  Title  XI. 
The  statute  explicitly  requires  Section  2 
citizen  ownership  of  such  Vessels,  other 
than  Eligible  Export  Vessels.  If  a 
bareboat  charterer  or  other  operator 
desires  possession  and  control  of  U.S.- 
flag  Vessels,  the  Shipping  Act  requires 
that  it  be  a  U.S.  citizen  or  obtain 
MARAD's  prior  approval  to  charter  or 
operate  the  Vessel.  Consistent  with  that 
requirement,  it  has  always  been 
MARAD's  policy  that  Title  XI  Vessels 
may  not  be  bareboat  chartered  to,  or  be 
operated  by,  non-U.S.  citizens.  There  is 
no  reason  to  change  this  position  now. 
Accordingly,  bareboat  charterers  and 
other  "operators"  of  U.S.  flag  Vessels 
will  remain  subject  to  section  298.10(a). 
No  amendment  to  paragraph  (e)  is 
warranted  in  view  of  MARAD's 
disposition  of  the  citizenship  issues. 

Section  298. 1 1     Vessel  Requirement  . 

Concerning  paragraph  (a).  United 
States  Construction,  certain  shipyards 
claimed  that  many  component  parts  are 
manufactured  abroad  and  are  not 
available  in  the  United  States,  and 
others  pointed  out  that  U.S.  Coast  Guard 
U.S-built  requirements  relate  to  vessels 
operating  in  the  coastv%ase  trade,  which 
are  the  most  restrictive  of  all. 
Accordingly,  they  recommended 
excepting  Eligible  Export  Vessels  from 
these  requirements;  or  that  foreign  made 
components  are  excepted  so  long  as 
they  are  "physically  joined"  in  this 
country;  or  amendment  of  this  section  to 
permit  use  of  foreign  made  components 
so  long  as  they  do  not  exceed  49  percent 
of  the  Vessel's  weight. 

MARAD  Response:  Paragraph  (a). 
United  States  Construction,  has  been 
amended  to  remove  the  requirements  for 
fabrication  in  the  United  States  of 
components  of  the  hull  and 
superstructure  for  Eligible  Export 
Vessels.  Corresponding  changes  in 
§§  298.13  and  298.21(c)  will  make  it 
clear  that  even  though  foreign 
components  of  the  hull  and 
superstructure  may  be  included  for 
Eligible  Export  Vessels,  these  costs  will 
not  be  eligible  for  Title  XI  loan 
Guarantees.  The  intent  is  to  allow  hull 
and  superstructure  components  from 
worldwide  sources  so  as  to  allow  the 
maximum  integration  of  foreign  and 
U.S.  shipyard  production  as  U.S. 
shipyards  may  desire  for  economic  and/ 
or  competitive  reasons  in  order  to 


penetrate  the  international  commercial 
market,  without  financing  the  foreign 
components  of  the  hull  and 
superstructure.  Nonetheless,  consistent 
with  MARAD's  poucy  since  1986.  raw 
and  improved  products,  such  as 
unshaped,  unmolded  and  unpunched  . 
steel  can  be  imported  and  lised  in  the 
production  of  the  hull  and 
superstructure  without  being  excluded 
from  Actual  Cost  as  they  are  not  deemed 
to  be  "components"  of  the  hull  and 
superstructure. 

Paragraph  (c).  Class,  condition,  and 
operation,  was  amended  in  the  interim 
final  rule  to  allow  Vessel  classification 
by  members  of  the  International 
Association  of  Classification  Sorielies 
(lACS)  "to  be  ISO-9000  certifieci'. 
rather  than  restricting  classification 
authority  to  the  American  Bureau  of 
Shipping  (ABS).  With  respect  to  Vessel 
classification,  all  but  one  commenter 
favored  allowing  Vessel  classification  by 
all  members  of  the  LAGS;  the  ABS  stated 
that  this  amendment  would  be  contrary 
to  law  at  46  U.S.C.  3316(b)  and  could 
place  the  government's  security  in 
serious  jeopardy. 

One  commenter  stated  that  the  statute 
only  requires  the  ABS,  and  not  other 
lACS  members,  to  be  ISO-9000 
certified.  Another  commenter  proposed 
that  lACS  members  should  be  certified 
to  the  "lACS-Quality  System 
Certification  Scheme  (QSCS),"  rather 
than  the  ISO-9000  standard.  As  to 
compliance  with  laws  and  regulations, 
several  commenters  requested  that  the 
provision  be  clarified  to  state  that 
Eligible  Export  Vessels  need  comply 
only  with  all  applicable  laws,  rules  and 
regulations  of  the  country  of  registry, 
and  treaties  and  conventions  to  which 
the  country  of  registry  is  a  party,  or  the 
laws  of  the  ports  it  serves. 

MARAD  Response:  M.\R.\D  disagrees 
with  the  comment  that  MARAD  is 
required  to  recognize  solely  the  ABS  as 
its  agent  in  all  matters  related  to  Vessel 
classification.  It  is  MARAD's  position 
that  it  has  the  authority  under  section 
1 104A(bJ(6)  of  the  Act  to  set 
classification  standards  for  Eligible 
Export  Vessels  without  relying  on  the 
classification  standards  of  ABS.  Section 
1104A(b)(6)  of  the  Act  specifically  states 
that  the  guaranteed  vessel  "shall  be  in 
class  A-1 .  American  Bureau  of 
Shipping,  or  shall  meet  such  other 
standards  as  may  be  acceptable  to  the  - 
Secretary  *   *   *."  There  was  nothing  in 
the  subsequent  enactment  of  46  U.S.C. . 
3316(b)  that  either  explicitly  or 
implicitly  repealed  MARAD's  "other 
standard"  authority.  That  phrase  is  not 
limited  to  a  different  ABS  class  than  A- 
1.  as  ABS  contends.  For  instance.  ABS 
does  not  class  all  Vessels  eligible  for 


Title  XI  loan  Guarantees.  MARAD  does 
not  believe  that  the  gOA^emment's 
security  will  be  in  serious  danger  if  the 
Vessel  is  not  maintained  in  Class  A-1 
ABS.  so  long  as  it  is  classified  by  an 
lACS  member  in  accordance  with 
MARAD-approved  standards. 

However.  MARAD  does  not  agree  that 
the  QSCS  standard  is  more  appropriate 
than  the  ISO  9000  standard.  MARAD 
believes  that  the  ISO  9000  series  reflects 
a  broader  and  more  appropriate  set  of 
classification  standards,  and  should  be 
required.  MARAD  agrees  essentially 
with  the  comments  about  the 
applicability  of  U.S.  laws  and 
regulations  and  has  modified  this 
provision  accordingly  to  clarify  that 
Eligible  Export  Vessels  need  not  comply 
with  all  U.S.  laws  and  regulations  as  to 
Vessel  condition  and  operation,  but 
must  be  constructed  in  accordance  with 
the  requirements  of  the  International 
Maritime  Organization  that  are  in  force 
at  the  time  of  the  Vessel's  delivery. 

Section  298.12    Applicant  and 
Operator's  Qualifications 

One  commenter  suggested  that  this 
section  be  expanded  to  include  the 
concept  that  a  shipyard  may  be  the 
applicant  for  Guarantees  for  Eligible 
Export  Vessels  and  may  be  the  initial 
party  to  the  documentation,  with  the 
ultimate  purchaser  assuming  the  - 
obligations  of  the  contracts  as  a  party 
upon  delivery  of  the  Vessel.  Another 
commenter  stated  that  the  information 
required  with  regard  to  the  identity  and 
ownership  of  the  applicant  by 
paragraphs  (b)(l)(v)  and  (vi),  which 
were  not  amended  by  the  iaterim  final 
rule,  is  primarily  relevant  to 
establishing  citizenship  and  should  not 
bo  required  of  applicants  for  Eligible 
Export  Vessel  Guarantees.  A  cormnenter 
stated  that  the  content  of  this  section 
does  not  recognize  certain  structures  for 
corporate  entities  tliat  exist  only  in 
foreign  comifries,  e.g..  a  "Gmbh"  under 
German  law,  and  suggested  that  there  be 
a  separate  section  for  foreign  applicants. 
That  commenter  also  stated  that  the 
required  disclosure  in  paragraph  {c){4) 
of  whether  the  applicant  or  a 
predecessor  has  been  "in  default . . . 
with  others"  during  the  past  five  years 
needs  clarification  and  should  be 
limited  to  a  default  with  respect  to  a 
financial  instrument  that  gave  rise  to  a 
right  of  the  non-defaulting  party  to 
receive  accelerated  payment. 

With  respect  to  the  information 
sought  by  MARAD  in  paragraph  (c) 
concerning  the  applicant's  structure, 
business  applications,  activities  and 
management,  a  commenter  remarked 
that  the  expense  to  the  "smaller" 
applicant  may  be  burdensome. 


particularly  where  legal  and  accounting 
services  are  required,  which  services  are 
excluded  from  the  project's  Actual  Cost, 
and  that  the  Secretary's  "waiver 
authority"  in  section  298.13  ("Modified 
requirements"  in  paragraph  (h))  should 
be  amended  to  exempt  such  applicants 
for  Guarantees  for  Efigible  Export 
Vessels  trom  having  to  provide  such 
information.  Another  commenter  stated 
that  the  information  required  by 
paragraph  (f)(2)  concerning  all 
management  personnel  of  an  Eligible 
Shipyard  applying  for  a  Guarantee  for 
AST/MST  is  too  broad  and  should  be 
limited  to  senior  supervisor)'  peRonnel 
of  the  shipyard. 

MARAD  Response:  A  shipyard  can  be 
an  applicant  for  a  loan  Guarantee  imder 
the  existing  regulations.  The  shipyard 
would,  like  all  applicants,  be  required  to 
demonstrate  successfully  that  it  meets 
the  regulatory  requirements  for  the 
program,  i.e..  that,  among  other  things, 
it  is  creditworthy  to  be  the  Obligor  for 
the  guaranteed  Obligations,  has  an 
economically  sound  use  for  the  Vessel, 
and  can  offer  sufficient  collateral  for  the 
guaranteed  Obligations.  Building  a  ship 
solely  on  the  speculative  hope  that  it 
could  be  sold  would  not  qualify.  A 
shipyard,  like  any  qualified  Obligor, 
could  transfer  the  Title  XI  obligation 
before  or  after  delivery  to  a  qualified 
purchaser  with  the  consent  of  MARAD. 
No  amendment  to  the  regulation  is 
necessary  as  such  transfer  is  allowed  as 
a  friatter  of  contract. 

Paragraph  (b)  prescribes  the  type  of 
information  an  applicant  is  expected  to 
provide  about  its  identity  and 
ownership,  depending  on  the  structure 
of  the  organization.  The  example 
("Gmbh")  cited  by  the  commenter  is  the 
term  Used  to  denote  a  German  limited 
hability  company,  generally  comparable 
to  a  U.S.  corporation.  Such  a  company 
woukl  file  under  paragraph  (b)(1)  of  the 
regulations.  To  accommodate  all 
possible  applicants.  MARAD  has  added 
a  new  paragraph  (b)(4)  stating  that 
MARAD  will  inform  any  entity  that 
does  not  fit  the  other  descriptions  in 
paragraph  fb)  concerning  the 
information  it  should  submit  about  its 
identity  and  ownership.  MARAD  will 
consider  the  comments  it  has  received 
with  regard  to  information  required  by 
paragraph  (b)(l)(v)  and  (b){l)(vi), 
regarding  ownership  of  capital  shares, 
when  preparing  the  subsequent 
rulemaking  concerning  the 
administration  of  the  entire  Title  XI 
program. 

MARAD  sees  no  reason  to  change  the 
present  wording  of  paragraph  (c)(4) 
requiring  business  data  for  small  firms. 
The  proposal  that  MARAD  limit  the 
information  it  receives  on  defaults  to 


defaults  on  financial  instruments  that 
give  rise  to  accelerated  payments  is  far 
too  limited.  MARAD  collects  this 
information  in  order  to  discover  needed 
information  about  the  applicant's 
creditworthiness  and  its  business 
experience  and  status.  Information 
about  its  defaults,  such  as  defaults  on 
overdue  tax  liability  or  even  on 
technical  security  defaults,  can  give 
MARAD  valuable  information  on  which 
to  make  a  decision.  For  similar  reasons. 
MARAD  rejects  the  suggestion  that  it 
amend  paragraph  (h)  to  exempt  the 
"smaller"  applicant  from  describing  its 
structure,  activities,  and  management. 
The  requested  information  is  necessarj- 
for  making  a  proper  evaluation  and 
assessment  of  the  applicant  regiu.il.'ss  of 
its  financial  and  organizational  size. 

MARAD  does  agree  with  the  comment 
proposing  that  the  information  sought 
by  paragraph  (0(2)  concerning 
management  personnel  of  an  Eligible 
Shipyard  is  too  broad.  Accordingly. 
MARAD  has  amended  the  provision  to 
limit  the  information  to  that  concerning 
senior  supervisor)-  personnel  in  the 
yard. 

Section  298.13    Financial 
Requirements 

A  commenter  stated  with  respect  to 
paragraph  (a)(2)(i),  which  was  not 
amended  by  the  interim  firul  rule,  that 
the  exclusion  from  the  cost  of  the 
project  (Actual  Cost)  of  foreign 
equipment  and  services,  unless  a  waiver 
is  specifically  granted,  should  te 
deleted,  along  with  the.secfion 
298.32(a)(6)  required  provision  in  the 
documentation  for  use  of  articles, 
materials,  and  supplies  of  U.S.  growth 
production  or  manufbcfurc,  because 
these  are  Buy  American  provisions  that 
are  obsolole  (by  virtue  of  a  1986 
amendment  to'section  298.11(a)).  With 
respect  to  Eligible  Export  Vessels, 
conmients  in  behalf  of  U.S.  shipyards 
cited  many  reasons  militating  against 
exclusion  of  non-U.S.  components  from 
Actual  Cost,  e.g.,  few  U.S.  suppliers 
have  the  approval  of  classification 
societies  other  than  ABS.  and  obtaining 
an  equivalent  certificate  could  be 
expensive  [i.e..  a  5-10  percent 
differential),  and  could  result  in 
undesirable  exceptions  to  the  ship's 
class  that  would  put  the  U.S.  ship\ard 
in  an  unfavorable  position  vis-a-vis  its 
foreign  competitors;  foreign  shipowTiers 
want  local  components  for  ease  of 
replacement  and  repair;  foreign 
shipowners  and  designers  designate  the 
use  of  specific  components  which  the 
shipbuilder  caimot  reject;  many 
advanced  ship  types  require 
components  that  are  not  available  from 
U.S.  sources  but  are  from  foreign 
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sources;  and  many  components  of  AST/ 
MST  are  not  available  on  the  U.S. 
market. 

Based  on  these  assessments,  it  was 
recommended  that  MARAD  delete  the 
third  sentence  in  paragraph  (a)(2)(i). 
which  requires  the  exclusion  of  all 
foreign-made  components  from  Actual 
Cost,  as  well  as  an  obsolete  Buy 
American  provision  remaining  in 
section  298.32(a)(6),  which  requires 
only  articles,  materials  or  supplies  of 
U.S.  growth  or  origin  to  be  used  in  a 
Title  XI  Vessel. 

A  commenter  also  objected  to  the 
requirement  in  paragraph  (a)(2)(i)  for  the 
appUcant  to  submit  supporting  data, 
suggesting  that  MARAD  add  a  provision 
stating  that  where  a  contract  is 
competitively  bid,  the  applicant  is  not 
required  to  submit  supporting  data, 
such  as  the  cost  of  materials  or  worker 
hours,  regeirding  the  contract  price, 
since  the  competitive  bidding  process 
should  satisfy  MARAD  that  the  contract 
price  is  fair  and  reasonable.  It  is  asserted 
that  many  shipyards  do  not  bid  a 
contract  on  such  a  basis  and  the 
requirement  to  supply  such  information 
to  MARAD  adds  unnecessary 
administrative  costs  to  the  shipyard.  A 
commenter  stated  that  paragraph  (a)(3). 
Financing,  should  be  harmonized  with 
paragraph  (g)  with  respect  to  the 
treatment  of  subordinated  debt  and 
equity  since  the  latter  provides  that 
subordinated  debt  may  be  included  in 
equity,  while  the  former  disallows  its 
inclusion. 

MARAD  Response:  With  respect  to 
the  export  program.  MARAD  has 
determined  that  the  requirements  in  the 
third  sentence  of  paragraph  (a)(2)(i)  and 
the  provisions  of  sections  298.32(a)(6) 
and  298.32(b)(5){ii),  relating  to  foreign 
equipment  and  materials,  should  be 
amended.  These  provisions  were 
inadvertently  left  unamended  in  the 
regulations  in  1986.  With  one  important 
exception,  foreign  components  will  no 
longer  be  excluded  from  the  Actual  Cost 
of  a  Vessel.  The  exception  is  that  foreign 
components  of  the  hull  and 
superstructure  of  any  Vessel,  including 
an  Eligible  Export  Vessel,  are  excluded 
from  Actual  Cost;  this  will  ensure  that 
significant  Vessel  construction  and 
reconstruction  that  is  financed  by  the 
United  States  will  be  performed  by  U.S. 
yards.  MARAD  will  still  need  to  be 
apprised  of  the  use  of  foreign 
components  and  will  not  exclude  them 
from  Actual  Cost,  recognizing  that  many 
components  are  not  available  in  the  U.S. 
market  or  are  not  available  in  a  cost  or 
delivery  competitive  basis.  MARAD  will 
allow  the  value  of  such  foreign 
components  in  the  hull  and 
superstructure  to  be  used  as  owner- 


furnished  equipment  in  meeting  the 
equity  requirements  of  section 
298.13(a)(3). 

MARAD  declines  to  adopt  the 
proposal  that  it  not  require  applicants  to 
submit  supporting  data,  such  as  labor 
costs  and  worker  hours,  regarding  a 
construction  contract  where  the  contract 
is  competitively  bid.  Generally, 
shipyards  must  prepare  backup  data  to 
assure  against  doing  business  at  a  loss. 
Hence,  in  virtually  all  circumstances, 
the  supporting  data  are  already 
available,  which  are  all  that  MARAD  is 
reviewing.  Further,  as  guarantor, 
MARAD  needs  to  make  an  independent 
determination  that  the  costs  reflected  in 
the  Obhgations  are  fair  and  reasonable, 
and  has  a  statutory  responsibility  to 
ensure  that  it  is  guaranteeing  no  more 
than  the  statutory  limit  of  allowable 
costs.  A  competitively-bid  contract  may 
reduce  the  likelihood  of  MARAD's 
guaranteeing  inflated  contract  prices, 
but  MARAD  does  not  regard  that 
procedure  as  an  adequate  safeguard. 
Without  conducting  its  owm  analysis  of 
the  cost  of  the  project,  MARAD  would 
not  be  able  to  determine  whether  (1)  it 
was  impermissibly  guaranteeing  "soft 
costs";  (2)  subsequent  changes  and 
extras  were  fair  and  reasonable;  or  (3) 
the  contract  price  exceeded  the  fair  and 
reasonable  cost  of  the  Vessel,  despite 
the  competitive  bidding  process. 

With  respect  to  the  comment  that 
paragraph  (a)(3)  should  be  harmonized 
with  paragraph  (g)  with  respect  to  the 
treatment  of  subordinated  debt  as 
equity,  MARAD  believes  that  the  rule 
could  be  improved  with  the  addition  of 
language  cross-referencing  the  two 
provisions.  Accordingly,  it  has  added 
directly  after  the  word  "debt,"  in  the 
penultimate  sentence  of  paragraph 
(a)(3),  a  reference  to  the  discretion  of  the 
Secretary,  provided  in  paragraph  (g)  of 
this  section,  to  allow  subordinated  debt 
as  equity. 

With  regard  to  Primary  financial 
requirements  at  Closing  in  paragraph 
(d),  a  commenter  for  shipyard  interests 
stated  that  the  factors  upon  which  the 
existing  financial  requirements  for  a 
project  are  based,  and  which  are  made 
applicable  under  the  interim  final  rule 
to  a  General  Shipyard  Facility  owning 
AST/MST,  do  not  appear  to  apply  to 
such  technology,  and  suggests  that  there 
should  be  a  separate  concept 
demonstrating  how  use  of  modem 
shipbuilding  practices  will  enhance  the 
shipyard's  competitiveness.  That 
commenter  was  also  troubled  by  the  fact 
that  financial  requirements  are  generally 
required  to  be  based  on  U.S.  Generally 
Accepted  Accounting  Principles 
(GAAP),  but  that  many  potential 
applicants  will  not  have  GAAP-based 


accounts  and  that  restatement  to  GAAP 
would  be  prohibitively  expensive  and 
time  consuming.  This  includes  the 
requirement  to  file  MARAD  Form  MA- 
172. 

According  to  another  commenter, 
since  Actual  Cost  of  a  Title  XI  project, 
including  AST/MST  is  made  up  of  items 
that  are  usually  capitalizable  under 
GAAP,  and  costs  of  research  and 
development  must  generally  be 
expensed,  in  order  to  stimulate  and 
encourage  the  development  and 
construction  of  AST/MST  MARAD 
should  allow  research  and  development 
costs  to  be  included  in  Actual  Cost. 
Another  commenter  representing 
shipyard  interests  argued  that  the 
requirement  that  a  shipowner's  equity 
be  at  least  50  percent  of  its  long  term 
debt,  exclusive  of  Title  XI  debt,  is 
unsatisfactory,  adding  that  this  standard 
will  preclude  many  potential 
international  shipowmers  from  using 
U.S.  shipyards,  since  in  the 
international  market,  use  of  such  factors 
as  value  of  the  collateral,  possibly  with 
some  recourse,  is  the  normal  practice. 
Furthermore,  it  was  argued  that  there 
are  subsidies  available  through  the 
European  Union  and  the  Australian 
government  that  tip  the  scales  against 
Title  XI  financing.  Accordingly,  that 
commenter  recommended  that 
paragraph  (d)(l)(ii)  be  amended  to  the 
effect  that  the  Vessel  will  serve  as  the 
sole  security  for  the  Gueirantees;  that  in 
a  highly  leveraged  transaction, 
additional  security  should  be 
considered;  and  that  applicants  with  a 
well  established  market  share  and  a 
solid  trading  and  revenue  profile  be 
required  to  maintain  equity  of  only  15 
percent  of  total  long  term  debt. 

Another  commenter  argued  that 
MARAD's  minimum  working  capital, 
net  worth,  debt  to  equity  ratios,  and 
other  financial  ratios  are  too 
conservative  when  applied  to  the 
construction  of  AST/MST,  particularly 
in  the  first  year  when  expenses  are  high. 
It  was  alleged  that  such  severe  financial 
restrictions  will  thwart  the  purpose  of 
Congress  in  advancing  and  assisting  the 
transition  of  U.S.  shipyards  to  modem 
shipyard  facilities.  One  commenter 
noted  that  use  of  the  term  "Owner"  of 
technology  in  new  paragraph  (e)(3)  may 
be  limiting  because  the  General 
Shipyard  Facility  may  be  a  "Lessee"  of 
that  technology. 

Another  commenter  stated  that 
MARAD  should  allow  more  flexibility 
in  reviewing  the  financial  strength  of 
the  applicant  as  MARAD's  equity  to 
debt  test  provides  no  flexibility  for 
evaluating  potential  financial  structures 
as  is  now  used  in  the  export  market, 
particularly  by  U.S.  aircraft 


manufacturers  for  exporting  aircraft,  nor 
would  it  appear  to  allow  MARAD  to 
review  and  approve  a  financing 
structure  utilizing  a  foreign  sales 
corpyoration. 

MARAD  Response:  MARAD  is  not 
persuaded  by  the  suggestion  that  the 
primary  financial  requirements  at 
Closing  should  not  apply  to  a  General 
Shipyard  Facihtv  because  they  do  not 
apply  to  AST/MST  owned  by  a  General 
Shipyard  Facility.  These  financial 
requirements  are  criteria  used  to 
measure  how  adequately  a  company  is 
capitalized  to  undertake  the  business  it 
intends  to  pursue.  MARAD  needs  that 
information  for  AST/MST  projects  just 
as  it  needs  the  information  for  other 
Title  XI  projects  to  assure  reasonable 
prospect  of  repayment  of  the  underlying 
debt. 

Regarding  the  requirement  for  a 
restatement  of  accounts  in  GAAP 
format,  modem  financial  analysis 
requires  accurate  and  standardized 
information.  Companies  seeking  loan 
Guarantees  for  multimillion  dollar 
projects  should  be  prepared  to 
demonstrate  their  creditworthiness  in  a 
reliable  and  standard  manner.  Thus  far, 
it  has  been  MARAD's  e.xperience  with 
the  Eligible  Export  Vessel  program  that 
the  requirement  for  GAAP  accounting 
has  not  proved  an  undue  burden  on 
applicants. 

Accordingly,  MARAD  declines  to 
adopt  the  suggestions  that  it  deviate 
from  its  normal  financial  terms,  such  as 
debt  to  equity  ratios  or  a  minimum  net 
worth  test  for  Eligible  Export  Vessels  or 
shipyards.  MARAD  believes  that  these 
traditional  tests,  set  forth  in  paragraphs 
(d)  and  (e),  are  useful  in  determining  the 
creditworthiness  of  an  applicant  to 
function  in  the  marketplace  and  make 
its  debt  service  payments.  As 
appropriate.  MARAD  can  modify  the 
existing  requirements  as  provided  under 
paragraph  (h).  Modified  Requirements. 
MARAD  also  is  not  convinced  to  adopt 
the  suggestion  that  it  allow  research  and 
development  costs  to  be  included  in 
Actual  Cost.  The  financing  of  "soft 
costs,"  such  as  research  and 
development  costs,  exceeds  the 
financing  of  the  specific  project,  which 
is  all  that  is  authorized  to  be  financed. 

MARAD  has  not  adopted  the 
suggestion  that  the  financed  Vessel  be 
treated  as  the  sole  security  for  a 
Guarantee  because  in  some 
circumstances  that  collateral  will  be 
insufficient  to  secure  the  Government's 
interest.  MARAD  has  a  fiduciary 
responsibility  to  ensure  that  the 
Government  has  received  sufficient 
security  for  its  loan  Guarantees.  Too 
often,  unfortunately,  the  proceeds  of 
defaulted  Vessels  sold  to  recover 


MARAD's  payments  under  its  Guarantee 
have  not  been  sufficient.  On  the  other 
hand,  the  current  regulations  state  that 
"under  normal  circumstances"  a 
financed  Vessel  or  shipyard  technology 
will  be  adequate  security  for  the 
Guarantee.  The  same  regulations 
authorize  the  Secretary  to  require 
additional  collateral  if  it  is  determined 
that  the  Mortgage  "is  not  sufficient  to 
provide  adequate  security."  See  section 
298.31(c). 

Section  298.14    Economic  Soundness 

A  commenter  argued  that  the  new 
requirement  in  the  interim  final  rule  in 
paragraph  (a)(2)(i)  for  disclosure  of  the 
"number,  type,  and  buyer  of  Vessels" 
for  which  AST/MST  "will  be  used"  is 
unduly  strict  since  a  shipyard  may  be 
modemizing  to  attract  a  market  segment 
rather  than  a  specific  buyer.  Another 
commenter  stated  that  satisfying  the 
existing  Title  XI  requirement  in 
paragraph  {b)(3)  that  the  internal  rate  of 
return  (IRR)  analysis  show  a  minimum 
return  of  10  percent,  based  on  the  total 
project  cost,  would  be  difficult  for  the 
applicant  to  show  in  the  case  of  the 
construction  and  development  of  new 
and  innovative  AST/MST  facilities  and 
equipment,  and  will  discourage 
operators  of  General  Shipyard  FaciUties 
from  taking  initial  steps  in  the  direction 
of  greater  productivity  and  efficiency. 

MARAD  Response:' MARAD 
recognizes  that  many  shipyards  may 
modernize  to  attract  a  market  segment 
rather  than  a  specific  buyer,  but 
MARAD  believes  that  a  shipyard's 
sound  economic  planning  involves 
making  reasonable  business  projections 
about  the  number  and  type  of  Vessels 
that  can  be  reasonably  sold  and  the 
number  and  tyjjes  of  potential  buyers 
that  can  be  expected  to  purchase  them. 
Most  businesses  make  such  cost-benefit 
estimates  and  analyses  of  their  business 
activities,  especially  before  they  commit 
substantial  amounts  of  capital  to  expand 
their  business.  Additionally.  MARAD 
does  not  believe  that  the  IRR  test  will 
pose  an  insurmountable  difficulty  to 
shipyards  since  most  shipyard  projects 
would  not  be  undertaken  unless  they 
were  projected  to  have  a  minimum 
intemal  rate  of  return  of  10  percent. 


Section  298.17 
Applications 


Evaluation  of 


One  commenter  suggested  adding  a 
fourth  consideration  for  Eligible  Export 
Vessels,  in  new  paragraph  (b)  of  the 
interim  final  rule,  "the  export  credit 
terms  offered  by  foreign  governments." 
while  another  commenter  states  that  the 
new  provision  regarding  factors 
considered  in  determining  the 
applicant's  equity  requirements  is  not 


necessary  as  it  is  within  the  scope  of  the 
economic  soundness  finding  in  section 
298.14.  and  should  be  deleted. 

MARAD  Response:  The  list  of  items 
that  the  Secretar>'  is  required  to  consider 
in  determining  the  amount  of  an 
applicant's  equity  was  not  intended  to 
be  exhaustive.  MARAD  will  also 
consider  all  relevant  factors,  including 
the  export  credit  terms  offered  by 
foreign  governments,  the  convertibility 
of  foreign  currency,  foreign  sovereign 
guarantees,  corporate  parent  guarantees, 
and  other  credit  enhancements  in 
determining  the  amount  of  applicant 
equity.  It  was  deemed  appropriate, 
however,  to  give  notice  to  the  public  of 
some  of  the  primary-  items  MARAD 
would  consider.  Accordingly,  MARAD 
has  amended  paragraph  (b)  to  indicate 
that  "the  Secretary  shall  consider, 
among  other  things,  the  following" 
items. 

Section  298.18    Financing  Advanced  or 
Modern  Shipbuilding  Technology 

Two  commenters  argued  that 
paragraph  (a).  Initial  criteria,  should  be 
deleted  as  there  is  no  requirement  in  the 
Shipbuilding  Act  that  MARAD  make  a 
finding  that  the  guaranteed  financing 
will  aid  in  the  transition  of  U.S. 
shipyards,  and  encourage 
modernization  or  support  increased 
productivity.  A  shipyard  requested  that 
there  be  included  in  paragraph  (b)  a 
definition  of  "Technological  Life"  of  an 
asset  when  used  to  determine  the 
duration  of  a  Guarantee  for  AST/MST. 

MARAD  Response:  Although  there  is 
no  requirement  in  the  Act  that  the 
Guarantee  of  shipyard  financing  aid  in 
the  transition  of  those  yards,  encourage 
modernization,  and  support  increased 
productivity,  the  Secretary  is  clearly 
authorized  to  impose  such  a 
requirement  as  a  matter  of  policy. 
Section  1112(a)  of  the  Act  authorizes  the 
Secretary,  "subject  to  the  terms  the 
Secretary  shall  prescribe."  to  Guarantee 
an  Obligation  for  AST/MST.  The 
Secretary  has  the  authority  to  prescribe 
terms  so  long  as  they  are  reasonable  and 
are  consistent  with  the  purposes  of  the 
Act.  One  major  purpose  of  the 
Shipbuilding  Act  was  to  encourage 
yards  in  their  efforts  to  make  the 
transition  to  commercial  activities.  It  is 
clear  that  the  initial  criteria  of  section 
298.18(a)  are  reasonable  and  are 
consistent  with  the  policies  of  the  Act. 

MARAD  is  not  yet  able  to  include  a 
definition  of  a  "technological  life"  for  a 
shipyard  asset  being  financed.  Although 
the  request  is  understandable.  MARAD 
will  determine,  on  a  case-by-case  basis, 
what  the  technological  life  of  financed 
assets  is  Hkely  to  be.  In  general.  MARAD 
does  not  desire  to  have  its  Guarantees 
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extend  longer  than  the  "reasonable 
useful  life"  of  the  collective  assets 
which  comprise  this  technology  (the 
AST/MST). 

Section  298. 1 9    Financing  Export 
Vessels 

Paragraph  (a).  Transmittal  to 
Secretary  of  Defense,  requires  the 
Secretary  of  Transportation  to  give  the 
Secretary  of  Defense  ncrtice  of  receipt  of 
an  appUcation.  The  Secretary  of  Defense 
may  disapprove  the  loan  Guarantee  for 
reasons  of  national  security.  As  to  the 
requirement  for  review  by  the  Secretary 
of  Defense,  one  commenter  urged  that  it 
should  be  clear  that  the  Secretary  of 
Defense  can  only  disapprove  the  loan 
Guarantee  based  on  national  security 
interests  and  for  no  other  reason.  In 
addition,  the  commenter  stated  that  the 
30-day  review  period  pursuant  to  which 
the  Secretary  has  the  right  to  exercise  a 
veto  is  too  long,  given  the  need  to 
streamline  the  approval  process. 
Accordingly,  the  commenter 
recommended  seven  days.  One 
commenter  suggested  that,  to  avoid 
confusion,  the  third  reference  to  the 
Secretary  in  the  second  sentence  of 
paragraph  (a)  should  include  the  words 
"of  Defense." 

Paragraph  (b).  Determinations  by  the 
Secretary,  sets  forth  the  determinations 
that  must  be  made  in  order  to  issue  an 
Eligible  Export  Vessel  loan  Guarantee. 
Paragraph  (b)(1)  requires  the  Vessel  to 
be  of  at  least  5,000  gross  tons  if  the  loan 
Guarantee  commitment  cost  is  made 
available  from  funds  transferred  from 
the  Secretary  of  Defense.  Several 
commenters  suggested  that  MARAD 
should  make  it  clearer  that  Vessels 
under  5,000  gross  tons  are  entitled  to  be 
financed  as  Eligible  Export  Vessels.  In 
such  instances,  the  loan  Guarantee 
commitment  cost  would  be  charged 
against  the  appropriated  funds  provided 
by  the  Department  of  Transportation 
instead  of  the  Department  of  Defense. 
However,  one  shipyard  argued  that  all 
Eligible  Export  Vessel  projects  should 
be  greater  than  5,000  gross  tons  because 
the  purpose  of  the  statute  is  to  facilitate 
conversion  from  defense  to  commercial 
activities.  It  asserted  that  to  expend 
resources  on  relatively  small  Vessels, 
such  as  yachts  and  service  boats,  would 
not  maximize  U.S.  shipyards'  potential 
to  compete  in  the  commercial  market.  In 
addition,  there  would  be  the  added 
practical  difficulty  of  administering 
monies  from  two  sources  (Department  of 
Defense  and  Department  of 
Transportation)  and  the  administrative 
overlay  would  be  too  expensive. 

Paragraph  (b)(3)  provides  that 
Guarantees  for  Eligible  Export  Vessels 
shall  not  be  approved  unless  the 


Secretary  determines  that  the  coimtry  to 
which  the  Vessel  is  to  be  exported, 
together  with  related  institutions,  is 
sufficiently  creditworthy.  Numerous 
commenters  objected  to  the  requirement 
that  the  Secretary  make  a  determination 
as  to  the  creditworthiness  of  the  foreign 
country  to  which  an  Eligible  Export 
Vessel  is  to  be  exported.  They  noted  that 
the  new  statute  does  not  contain  such  a 
requirement  and  that  the  regulation 
does  not  clarify  what  is  meant  by  the 
country  "to  which  the  Vessel  is  to  be 
exported."  The  country  could  be  the 
country  of  flag,  the  country  where  the 
owner  and/ or  operator  is  located,  or  the 
countries  where  the  Vessel  could 
operate.  Two  commenters  expressed 
concern  that  the  creditworthiness 
requirement,  if  applied  to  the  country  of 
flag,  would  apply  to  flag-of-convenience 
countries  where  the  Vessels  will  rarely 
call.  One  commenter  specifically  noted 
that  Liberia  and  Panama,  two  of  the 
largest  Vessel  registers,  would  be  off 
limits  pursuant  to  such  a  requirement. 
The  commenter  stated  that  a  lender  can 
accept  a  Mortgage  and  registration  from 
a  country  with  poor  credit  provided  the 
overall  project  is  soimd. 

Some  commenters  argued  that  the 
creditworthiness  of  a  foreign  nation 
should  not  be  a  concern  because  the 
Secretary  will  have  a  security  interest  in 
vessels  or  other  collateral.  Another 
commenter  suggested  that  where  there 
is  adequate  security  for  the  Guarantees, 
MARAD's  only  other  legitimate  interest 
should  be  whether  the  country  of 
registry's  legal  structure  provides  for 
adequate  enforcement  of  the  Mortgage 
or  other  security.  One  commenter  noted 
that  this  is  a  different  loan  program  from 
those  that  would  require  some  political 
or  country  risk  analysis  and  the 
provisions  for  a  review  by  the  Secretary 
of  Defense  should  be  adequate  to  screen 
out  deals  that  may  involve  entities  from 
countries  whose  interests  are  hostile  to 
the  U.S.  or  who  pose  a  threat  to  our 
national  security.  Another  commenter 
noted  that  the  regulation  does  not 
identify  the  issues  or  elements  to  be 
weighed  by  the  Secretary  in  making  a 
determination  of  "creditworthiness"  nor 
do  they  state  the  standards  against 
which  such  elements  shall  be  measured. 

MARAD  Response:  The  role  of  the 
Secretary  of  Defense  is  established  by 
statute.  See  section  1104A(j)(l)  of  the 
Act.  MARAD  cannot  alter  the  time 
period  established  by  Congress  for 
review  by  the  Secretary  of  Defense  or 
otherwise  expand  or  contract  that 
Secretary's  authority.  It  is,  of  course, 
clear  that  the  Secretary  of  Defense  may 
only  disapprove  a  loan  Guarantee  based 
on  an  assessment  of  "the  potential  use 
of  the  Vessel  in  a  manner  that  may 


cause  harm  to  the  United  States  national 
security  interests."  Id.  MARAD  concurs, 
however,  with  the  comment  that  the 
third  reference  in  the  second  sentence  of 
paragraph  (a)  to  the  Secretary  should 
include  the  words  "of  Defense"  and  has 
so  modified  that  sentence  in  the  final 
rule. 

MARAD  concurs  with  the  suggestion 
that  it  should  clarify  that  vessels  under 
5,000  gross  tons  can  be  financed  as 
Eligible  Export  Vessels  with  funds 
provided  by  appropriations  to  the 
Department  of  Transportation  instead  of 
funds  provided  by  the  Department  of 
Defense.  MARAD  believes  that  it  should 
exercise  the  broadest  possible  flexibility 
to  assure  that  U.S.  yards  can  be 
stimulated  to  engage  in  international 
commerce  effectively.  MARAD  also 
believes  that  it  may,  in  fact,  be  very 
reasonable  to  finance  smaller,  "niche" 
vessels,  and  is  acting  to  preserve  its 
authority  to  do  so.  Problems  of 
administering  the  monies  from  two 
different  sources  are  negligible. 

The  objection  of  numerous 
commenters  to  the  language  of 
paragraph  {b)(3)  as  it  applies  to  the 
creditworthiness  of  "the  country  to 
which  the  Vessel  is  to  be  exported"  is, 
in  part,  well  taken.  Some  Vessel  owners 
will  document  their  Vessel  under  a  flag 
of  convenience  that  bears  no 
commercial  relationship  to  the  country 
in  which  the  shipowner  or  charterer  has 
its  principal  place  of  business.  Of 
course,  MARAD,  as  mortgagee,  is 
concerned  about  the  enforceability  of  its 
security  interests  in  the  various 
jurisdictions  involved  in  the  business 
plan  of  the  Vessel,  including  the 
enforceability  of  a  mortgage  under  a  flag 
of  convenience.  However,  the  country  of 
the  ship's  documentation  is  not  the 
issue  here.  The  problems  intended  to  be 
addressed  by  paragraph  (b)(3)  deal  with 
the  creditworthiness  of  the  country  in 
which  the  shipowner  and  its  charterers 
have  their  chief  executive  offices  and 
have  located  a  substantial  portion  of 
their  assets.  It  is  in  those  places  where 
MARAD  will  have  to  enforce  deficiency 
judgments  or  pursue  enforcement  of 
Guarantees.  Among  other  things,  these 
problems  of  enforcement  include  (1)  the 
convertibility  and  the  stability  of 
currency  from  the  shipowner's  or  the 
applicable  (bareboat  or  time)  charterers' 
countries.  (2)  the  likelihood  of  pohtical 
violence,  expropriation,  and 
government  sanctioned  repudiation  of 
contracts,  (3)  the  ability  to  enforce 
contract  rights  in  the  juridical  systems 
of  the  shipowner's  and  charterers' 
countries,  (4)  the  likelihood  that 
MARAD  could  enforce  sovereign  and 
corporate  guarantees,  (5)  the  existence 
of  acceptable  lien  filing  and  bankruptcy 


systems,  and  (6)  the  stability  of  the 
banking  systems.  Accordingly.  MARAD 
has  revised  paragraph  (b)(3)  to  state  that 
"Such  Guarantee  shall  not  be  approved 
unless  the  Secretary  determines  that  the 
countries  in  which  the  shipowner,  its 
charterers,  guarantors,  or  other  financial 
interests,  if  any,  supporting  the 
proposed  transaction  have  their  chief 
executive  offices  or  have  located  a 
substantial  portion  of  their  assets, 
present  an  acceptable  financial  or  legal 
risk  to  MARAD's  collateral  interests." 

Section  298.20    Term,  Redemption  and 
Interest  Rates 

Several  shipyards  and  other 
commenters  proposed  that  the  Secretary 
should  make  liberal  use  of  the 
maximum  25-year  duration  for 
Guarantees  in  paragraph  (a),  and  should 
disregard  the  provisions  in  the 
Organization  for  Economic  Co-operation 
and  Development's  (OECD) 
Arrangement  on  Guidelines  for 
Officially  Supported  Export  Credits  that 
preclude  financing  for  more  than  80 
percent  of  the  contract  price  of  a  Vessel 
and  restrict  financing  to  a  maximum  of 
eight  and  a  half  years  at  a  minimum 
interest  rate  of  8  percent. 

Paragraph  (c),  Interest  rate,  was 
amended  in  the  interim  final  rule  to 
allow  the  Secretary  discretion  with 
respect  to  Guarantees  for  all  transactions 
other  than  those  for  U.S.-flag  Vessels 
owned  by  U.S.  citizens.  Two 
commenters  objected  to  the  requirement 
that  interest  rates  for  U.S.  Vessels  must 
be  "reasonable"  while  there  is  no  such 
requirement  for  non-U.S.  Vessels.  One 
of  the  commenters  observed  that  while 
the  intention  of  the  legislation  was  to 
assist  the  shipbuilders,  the  specifics  are 
offensive  when  foreign  owners  are 
granted  preferences  by  the  regulation. 
Another  of  the  commenters  stated  that 
there  is  no  statutory  basis  for  Secretarial 
discrietion  with  regard  to  interest  rates 
for  transactions  other  than  for  U.S. 
owned  Vessels  that  is  similar  to  the 
discretion  that  exists  in  section  298.39 
of  the  interim  regulations.  That 
regulation  is  based  on  section  1111(a)(2) 
of  the  Act.  as  amended  by  the 
Shipbuilding  Act,  allowing  the 
Secretary  to  meet  export  credit  terms  of 
foreign  governments.  Therefore,  it  was 
submitted  that  the  provision  granting 
discretion  in  setting  interest  rates 
should  be  eliminated. 

One  commenter  noted  that  the  word 
"rates"  appears  to  be  missing  after  the 
words  ".  .  .  taking  into  account  the 
range  of  interest .  .  .".  The  commenter 
suggested  that,  at  the  end  of  the 
paragraph,  the  words  "with  respect  to 
each  application"  be  deleted  and  the 
words  "    .  .  with  respect  to  the 


Obligations  to  be  guaranteed"  be 
substituted  therefor. 

MARAD  Response:  In  issuing  loan 
Guarantees  pursuant  to  section  1111(a). 
MARAD  is  not  subject  to  the  OECD 
guidelines.  Among  other  reasons,  the 
U.S.  is  not  a  party  to  the  OECD 
Understanding  On  Export  Credits  For 
Ships  and,  further.  Congress  iritended 
MARAD  to  issue  its  Eligible  Export 
Vessel  Guarantees  according  to  the  same 
terms  and  principles  it  applies  in  the 
domestic  program.  MARAD  notes  that 
an  OECD  agreement  on  shipbuilding 
subsidies  was  negotiated  on  July  17, 
1994.  and  still  must  be  ratified  by  all 
parties  thereto.  If  and  when  this  OECD 
agreement  on  shipbuilding  subsidies 
goes  into  force,  the  terms  of  the  Title  XI 
program  will  be  modified  to  conform.  In 
the  meantime,  applicants  shall  be 
required  to  demonstrate  their 
qualifications  for  the  current  loan 
Guarantee  program,  on  the  basis  of  their 
creditworthiness,  the  economic 
soundness  of  their  proposed  project  and 
the  value  of  the  proposed  collateral. 

MARAD  agrees  that  there  is  an 
unnecessary  appearance  of  unjustified 
preference  in  die  way  interest  rates 
could  be  approved  for  the  various 
programs  and  MARAD  has  removed  in 
the  final  rule  the  last  sentence  of 
paragraph  (c)  as  requested.  MARAD  has 
also  inserted  the  word  "rates,"  after  the 
words  "taking  into  account  the  range  of 
interest,"  in  that  paragraph  (c). 

Section  298.21     Limits 

Paragraph  (a).  Actual  Cost  basis,  was 
amended  in  the  interim  final  rule  to 
include  reference  to  AST/MST  and  to 
add  new  paragraphs  (14)  and  (15) 
which,  respectively,  disallow  payments 
for  early  equipment  delivery  or  non- 
capitalizable  pre-delivery  expenses  for 
such  technology.  Paragraph  (b).  Actual 
Cost  items,  sets  forth  the  items  which 
comprise  Actual  Cost.  One  commenter 
advised  that  the  citations  to  the  Act  in 
paragraph  (a)  should  be  corrected  to 
"Section  1104A(b)(2)  or  1104B(b)(2)" 
and  "Section  1103(A)(a)(5)". 

With  regard  to  paragraph  (b). 
Inclusion  of  owner  furnished  equipment 
in  Actual  Cost  Determination,  one 
commenter  stated  that  it  is  appropriate 
to  include  as  part  of  Actual  Cost  items 
the  cost  of  owner  supplied  facilities  that 
are  part  of  AST/MST,  such  as  land, 
buildings,  drydocks,  piers,  etc..  and  the 
cost  of  upgrading,  renovating, 
refurbishing,  and  relocating  such 
facilities.  The  rationale  is  that  such 
items  play  a  role  in  construction  of 
AST/MST  that  is  as  important  as  owner- 
furnished  equipment  in  the  construction 
of  a  vessel  and  that  the  value  assigned 
to  such  items  should  be  fair  market 


value  or  a  percentage  thereof.  Several 
shipyards  commented  that,  to  the  extent 
that  the  regulations  do  not  follow  Cost 
Accounting  Standard  404  relating  to 
tangible  capital  assets  constructed  by  a 
contractor  for  its  owti  use.  they  should 
be  amended  to  do  so  in  order  to  permit 
the  inclusion  of  indirect  costs  in  the 
calculation  of  Actual  Cost,  i.e.,  general 
and  administrative  expense  when  in- 
house  construction  requires  planning, 
supervisory,  or  other  significant  effort 
by  officers  or  other  personnel  whose 
salaries  are  charged  to  G&A  expenses. 

With  respect  to  new  paragraph  (b)(14), 
some  commenters  urged  that  the 
concept  of  including  payments  for  early 
delivery  of  a  Vessel  or  AST/MST  should 
be  reconsidered  since  there  is  clear 
economic  value  in  many  cases  for 
receiving  early  deUvery,  and  speed  in 
producing  the  end  result  should  be 
encouraged  and  not  discouraged.  This  is 
especially  true  when  the  need  is 
considered  for  U.S.  shipyards  to 
accelerate  their  delivery  schedules  to 
compete  more  effectively  with  foreign 
yards. 

MARAD  Response:  The  references  in 
paragraph  (a)  will  be  corrected  to  read 
"section  1104A(b)(2)  or  1104B(b)(2)" 
and  "section  li03A(a)(5),"  respectively. 
Extending  the  Guarantee  to  land, 
buildings,  and  other  preexisting 
facilities  is  not  accepted,  as  MARAD  has 
limited  resources  to  finance  the  AST/ 
MST  vessel  projects. 

Moreover,  as  a  general  practice. 
MARAD  has  disallowed  the  inclusion  of 
indirect  costs  in  the  calculation  of 
Actual  Cost.  MARAD's  appropriated 
funds  are  available  for  the  direct  costs- 
of  constructing  the  asset;  the  inclusion 
of  indirect  costs  carries  with  it  the 
potential  for  unjustified  inflation  of  the 
Actual  Cost  to  the  detriment  of  the 
taxpayer  and  the  program.  MARAD  has 
not  financed  the  pavTnent  of  premiums 
for  early  delivery  of  Vessels  because 
these  costs  do  not  add  to  the  value  of 
the  collateral  and,  in  any  event,  the 
value  of  the  premium  should  be 
recoverable  by  the  shipowTier  as  profit 
arising  from  its  operations. 

Consistent  with  the  amendments  to 
sections  298.11(a).  concerning  U.S. 
construction,  and  298.13(a)(2)(i)  wiUi 
respect  to  Actual  Cost,  MARAD  has  also 
adopted  a  specific,  explicit  exclusion  of 
the  cost  of  such  foreign  components  of 
the  hull  and  superstructure,  and  the  cost 
of  their  foreign  assembly,  in  a  new 
paragraph  (c)(16)  of  section  298.21. 

Section  298.23     Refinancing 

The  section  was  amended  in  the 
interim  final  rule  to  provide  that 
refinancing  of  Title  XI  debt  only  shall  be 
permitted  for  AST/MST.  One 
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conunenter  noted  that  the  refinancing 
limitation  vsrith  respect  to  technology  is 
not  imposed  by  statute  and  that 
refinancing  of  recently  inoirred  debt 
should  be  allowed.  Several  shipyards 
commented  that  the  provision  regarding 
technology  is  too  restrictive  because  it 
would  preclude  the  refinancing  of  a 
"bridge  loan"  incurred  prior  to  the 
receipt  ofTitle  XI  financing. 

MARAD  Response:  MARAO  is  of  the 
opinion  that  it  is  not  sound  policy  to 
use  a  Coverament  Guarantee  to 
refinance  existing  shipyard  debt  As  a 
matter  of  administrative  discretion, 
MARAD  has  decided  to  use  its  limited 
funds  for  the  development  and  use  of 
new  technology  by  U.S.  shipyards  not 
previously  privately  financed  and  lot 
Vessel  projects.  On  the  other  band,  the 
refinancing  of  Title  XI  debt  at  a  lower 
interest  rate  benefits  all  participants, 
thereby  reducing  the  govenunent's 
exposure  under  the  guaranteed 
obbgations.  To  clarify,  however,  that  the 
whole  of  section  298.23  appbes  to  the 
refinancing  of  AST/MST,  the  final  rule 
has  been  amended  by  inserting  the 
words  "or  Advanced  or  Modem 
Shipbuilding  Technology",  where 
appropriate,  in  section  296.23. 

Section  298.31    Mortgage 

Paragraph  (a).  In  general,  was 
amended  in  the  interim  final  rule  to 
include  a  provision  far  evidence  of  the 
Secretary's  security  Interest  in  AST/ 
MST,  which  may  be  a  form  of  security 
other  than  a  Mortgage.  That  paragraph 
also  requires,  with  respect  to  a  foreign 
MortgjBge  for  Eligible  Export  Vessels, 
that  to  ensure  the  validity  and 
worldwide  enfcffceability  of  such 
Mortgages,  the  Secretary  will  require  the 
Obligor  to  obtain  satisfactory  legaJ 
opinions  from  foreign  counsel.  One 
commenter  stated  that  it  is  not  clear 
whether  a  security  interest  that  is  not  a 
Mortgage  can  be  used  as  satisfactory 
evidence  for  the  Secretary.  The 
commenter  suggested  that  MARAD 
specifically  provide  for  the  use  of 
security  interests,  in  addition  to 
Mortgages,  in  its  program  for  Eligible 
Export  Vessels.  The  commenter  argued 
that  MARAD  should  specifically  allow 
this  type  of  transaction  and  should  not 
rely  on  the  "Exemptions"  provision  in 
the  regulations  to  permit  o^er  financing 
structures. 

Many  conunenters  objected  to  the 
requirement  for  legal  opinions  as  to  the 
worldwide  enforceability  of  Mortgages 
because,  generally,  no  lawyer  is  able  to 
give  an  opinion  on  the  law  with  respect 
to  any  jurisdiction  other  than  that  in 
which  the  lawyer  is  admitted  to 
practice.  Furthermore,  it  was  stated  that 
there  are  some  )urisdicti<»3  where 


Mortgages  cannot  be  enforced  as  a 
practical  matter.  The  ccnnmenters  noted 
that  this  requirement  adds  an  additional 
cost  to  a  transaction  that  needs  to  be 
financially  ctMnpetitive  with  noD-U.S. 
financing  alternatives.  Several 
commenters  stated  that  in-house 
counsel  should  be  permitted  to  render 
opinions  and  that  such  practice  is 
commercially  acceptable.  One 
commenter  noted  that  the  focus  should 
be  on  the  country  in  which  the  Vessel 
is  registered  and  the  country  where  the 
owner  has  its  principal  place  of 
business. 

Another  commenter  argued  that  the 
Secretary  should  be  authorized  to  accept 
various  types  of  collateral  (i.e.,  laiul. 
buildings,  equipment)  or  a  collateral 
package  (i-e.,  a  combination  of  first  and 
second  Mortgages,  assignments,  etc)  fw 
Title  XI  financing. 

One  commenter  questioned  whethn^  it 
would  be  practical  for  the  Secretary  to 
promulgate  a  standard  mortgage  for  each 
country,  because  there  are  so  many 
differences  from  country  to  country. 
Another  commenter  suggested  that  there 
are  some  countries  where  the  Secretary 
may  not.  by  law,  be  a  mortgagee  and 
proposed  that  the  regulation  be 
amended  to  permit  the  Secretary  to 
appoint  or  designate  an  authorized  and 
eligible  mortgagee  to  act  on  the 
Seoetary's  behall  The  comment  does 
not  cite  any  examples. 

MARAD  Response:  The  regulat)(ms 
provide  that  "Under  normal 
circumstances,  a  Guarantee  shall  not  be 
endorsed  on  any  Obbgation  until  the 
Secretary  receives  satisfactory  evidence 
of  a  security  interest  in  one  or  more 
Vessels  .  .  .  ."  See  section  298.31(a). 
The  existing  regulations  also 
specifically  provide  that  "In  the  case 
where  a  Mortgage  or  a  security  interest 
on  the  financed  assets  may  not  be 
available  or  enforceable,  the  Secretary 
shall  require  alternative  forms  of 
security."  Therefore,  the  existing 
regidations  provide  Qexibility  to  accept 
collateral  other  than  ship  Mortgages  and 
in  unusual  circumstances,  for  example, 
where  a  Mortgage  is  not  available  in  a 
foreign  jurisdiction  for  a  delivered 
Vessel,  MARAD  could  accept  another 
type  of  security  interest.  No  amendment 
to  the  regulation  is  necessary  in  this 
connection. 

The  hallmark  of  a  ship  Mortgage  is 
that,  once  foreclosed  upon  in  admiralty 
court  in  an  in  rem  proceeding,  the 
admiralty  order  transferring  possession 
firee  and  clear  of  all  Uens  is  valid  against 
the  whole  world.  The  reference  in 
section  (a)  was  to  this  type  of 
"worldwide  enforceability." 
Understandably,  there  are  countries 
which  do  not  afford  this  comity  and 


international  recognition  of  judgments, 
particulariy  those  coiuitries  which  do 
not  have  admirahy  courts.  Taking  into 
account  the  objections  raised  to  the  term 
"worldwide  enforceability"  and  the 
potentially  burdensome  legal  costs 
entailed  in  such  an  (^iiuon,  MARAD 
has  amended  this  provision  to  require 
an  enforceability  opinion  only  (1)  As  to 
the  country  in  which  the  vessel  is 
documented,  (2)  the  United  States,  and 
(3),  in  the  case  of  dedicated  service 
(over  specified  trade  routes),  the  country 
or  countries  involved  in  this  service,  or 
if  those  destinations  are  too  numerous 
in  MARAD's  opinion,  then  only  in  the 
Vessel's  primary  port  of  operation. 

After  much  deliberation,  MARAD  has 
decided  not  to  accept  the  suggestion 
that  legal  opinions  be  issued  by  in- 
house  counsel.  It  has  long  been  a 
MARAD  precondition  for  the  issuance 
of  a  Guarantee  that  an  apphcant  retain 
outside,  independent  legal  counsel,  who 
are  acceptable  to  MARAD,  to  issue  sudi 
a  legal  opinion  to  MARAD.  Counsel  are 
required  to  opine,  among  other  things, 
that  the  docimients  ccRnprising  the 
guaranteed  transaction  have  been  duly 
authorized,  executed,  and  defivered  aind 
constitute  the  valid,  legally  binding,  and 
enforceable  obligations  of  the  Obligor 
and  other  Related  Parties.  We  note  that 
other  government  agencies,  most 
notably  the  Overseas  Private  Investment 
Corporatitm  and  Export-Import  Bank, 
when  engaged  in  similar  commercial 
transactions,  require  that  the  appUcants 
pay  for  an  attorney  to  advise  the  agency 
in  addition  to  any  that  they  may  employ 
for  themselves. 

With  respect  to  the  argument  that  the 
Secretary  should  be  authorized  to  accept 
various  types  of  collateral,  including 
land  and  equipment,  second  mortgages, 
assignments,  etc..  MARAD  notes  that 
section  298.31(c)  already  states  that  if  it 
is  determined  that  a  Mortgage  on  a 
financed  Vessel  or  AST/MST  is  not 
sufficient,  then  the  Secretary  "may 
require  additional  collateral,  such  as 
mortgage(s)  on  other .  .  .  assets,  special 
escrow  funds. 'pledges  of  stock,  charters, 
contracts,  notes,  letters  of  credit, 
accounts  receivable,  assigimients.  and 
guarantees."  No  amendment  to  the  rule 
is  necessary  to  preserve  this  discreticm, 
which  the  Secretary  has  consistently 
exercised  over  the  life  of  the  Title  XI 
program. 

In  response  to  the  query  whether  it 
would  be  practical  for  MARAD  to 
promulgate  a  standard  Mortgage  for 
each  country,  it  should  be  stated  that 
MARAD  has  no  intention  of  proposing 
a  standard  foreign  mortgage.  MARAD 
may,  however,  over  time  compile  a  list 
of  jurisdictions  that  have  satisfactory 
mortgage  laws. 


Finally,  with  respect  to  jurisdictions 
where  the  Secretary  may  not,  as  a  matter 
of  law,  be  a  mortgagee,  MARAD  will  not 
issue  a  loan  Guarantee,  unless  some 
other  acceptable  form  of  security  can  be 
provided. 

Section  298.32    Required  Provisions  in 
Documentation 

Paragraph  (a)(1)  was  amended  in  the 
interim  final  rule  to  provide  for  the 
furnishing  of  satisfactory  insurance  or  a 
performance  bond  by  the  manufacturer 
of  AST/MST.  Several  shipyards 
commented  that  a  performance  bond  is 
not  necessary  where  the  manufacture  of 
AST/MST  is  concerned  because  the 
manufacturers  are  merely  suppliers  of 
goods  and  services. 

The  proscription  against  work  done 
outside  the  shipyard  contained  in 
paragraph  (a)(5)  was  not  within  the 
scope  of  the  interim  final  rule,  but 
several  shipyards  have  requested  that 
MARAD  amend  the  provision  to  remove 
the  prohibition  against  the  use  ofTitle 
XI  proceeds  for  payment  of  work  done 
outside  the  shipyard  unless  the 
Secretary  consents  in  writing  to  such 
use.  It  was  suggested  that  such  language 
is  probably  unintentionally  too 
restrictive  and  should  be  modified  by 
adding,  "except  for  customary  and  usual 
subcontractor  or  supplier  off-site 
prefabrication  or  fabrication  of 
components  where  considered 
appropriate  for  cost  or  risk  containment 
purposes." 

Several  shipyards  have  requested  that 
MARAD  amend  paragraph  (a)(8),  which 
requires  that  materials  and  supplies  of 
the  United  States  be  used,  to  delete  this 
remnant  of  the  former  "Buy  American" 
requirement  in  section  298.11,  which 
was  amended  in  1986. 

With  respect  to  paragraph  (b)(4),   . 
which  prescribes  covenants  by 
shipowners,  including  citizenship 
requirements  that  were  amended  in  the 
interim  final  rule  to  exclude  Eligible 
Export  Vessels  from  compliance,  one 
commenter  suggested  that  the  word 
"registry"  is  confusing  in  that  while  the 
term  is  common  for  documentation  of 
foreign  vessels  in  foreign  countries,  it  is 
a  confusing  term  when  used  for 
documentation  of  a  vessel  under  the 
laws  of  the  United  States.  The 
commenter  suggested  substituting  for 
the  term  "registry",  the  term 
"docimientation",  to  correct  the 
confusion.  In  addition,  another 
commenter  suggested  that  "compUance 
with  the  provisions  of  46  U.S.C.  31301- 
31343".  is  inappropriate  with  regard  to 
Ehgible  Export  Vessels  and  reference  to 
them  should  be  stricken. 

MARAD  received  several  comments 
by  shipyards  about  paragraph  (b)(8)  that 


requires  the  Obligor  to  maintain 
insurance  on  Title  XI  assets,  suggesting 
the  regulation  be  amended  to  allow 
shipyards  to  self-insure  if  those 
shipyards  can  demonstrate  their 
financial  well-being  to  the  satisfaction 
of  the  Secretary.  Paragraph  (b)(9) 
requires  covenants  for  EUgible  Export 
Vessels  to  maintain  additional  types  of 
insurance  as  may  be  required  against 
such  risks  as  those  of  a  pohtical. 
financial,  or  economic  nature,  to  reflect 
any  risk  of  the  foreign  country 
associated  with  the  shipowner.  One 
commenter  expressed  concern  that 
compliance  with  this  regulation  may  be 
impossible  because  the  Vessel  may  be 
purchased  bv  one  foreign  national,  sold 
to  another  foreign  national,  and  flagged 
yet  in  another  country. 

MARAD  Response:  MAR.\D  befievcs 
that  paragraph  (a)(1)  is  written  with 
sufficient  qualifications  to  ensure  that, 
in  a  proper  case,  MARAD  will  not 
require  a  performance  bond.  In  the  case 
of  mere  suppliers  of  goods  that  need  not 
be  specially  constructed  to  meet  the 
shipyard's  specifications,  a  performance 
bond  would  not  be  required. 
Accordingly,  Mi\RAD  has  not  found  it 
necessary  to  amend  the  regulation 
further  to  achieve  this  result. 

With  respect  to  paragraph  (a)(5). 
concerning  the  constraints  on  work 
done  outside  the  shipyard,  the 
commenters  misapprehend  MARAD's 
practice.  MARAD  merely  needs  to  be 
aware  of  offsite  prefdbrication  or 
fabrication  practices;  MARAD  does  not 
discourage  that  practice.  The 
requirement  for  written  approval  has 
not  posed  a  problem  for  other  projects 
and  it  is  not  anticipated  to  pose  a 
problem. 

The  Buy  American  issue  concerning 
paragraphs  (a)(6)  and  (b)(5)'(ii)  were 
addressed  earlier  in  the  discussion 
concerning  section  298.13.  Accordi.ngly. 
those  provisions  have  been  amended. 

As  to  paragraph  (b)(4).  MARAD  agrees 
with  the  commenter  who  suggested  that 
Eligible  Export  Vessels  should  not  be 
required  to  comply  with  the  provisions 
of  46  U.S.C.  31301-31343.  Commercial 
Instruments  and  Maritime  Liens. 
Instead,  the  regulation  has  been 
amended  to  state  that  the  Obligor  shall 
covenant  with  the  Secretary  that  the 
Mortgage  on  its  Eligible  Export  Vessel 
shall  comply  with  the  definition  of  a 
"preferred  mortgage"  under  46  U.S.C. 
31301(6)(B).  to  wit,  it  shall  comply  with 
the  mortgage  laws  of  the  foreign  country 
where  the  Vessel  is  documented  and 
shall  have  been  registered  under  those 
laws  in  a  pubUc  register.  In  addition, 
paragraph  (b)(4)  has  been  modified  to 
state  the  requirement  for  "maintaining 
United  States  documentation  of  the 


Vessel  or  documentation  under  the  laws 
of  a  country  other  than  the  United  States 
with  regard  to  an  Eligible  Export 
vessel",  instead  of  "registry"  of  the 
Vessel. 

Insurance  of  the  Title  XI  assets  is  a 
critical  and  essential  part  of  the  Title  XI 
program.  Self-insurance  by  shipyards  as 
to  its  collateral  is  considered  by 
MARAD  to  be  unduly  risky.  Finally, 
MARAD  does  not  agree  that  compliance 
with  the  provisions  of  section  (b)(9)  on 
certain  insurance  for  EUgible  Export 
Vessels  is  "impossible."  In  domestic 
Title  XI  projects,  such  insurance  has 
been  procured.  The  requirement  is  not 
invalidated  by  the  possibility  of 
subsequent  transfer  of  the  Vessel 
because  such  transfer  requires 
MARAD's  prior  consent.  MARAD's 
consent  will  not  be  given  unless  the 
proposed  purchaser  agrees,  among  other 
things,  to  obtain  the  required  insurance. 

Section  298.34    Construction  Fund 

Paragraph  (b)  was  amended  to  include 
disbursements  fi-ora  the  construction 
fund  prior  to  delivery  of  the  AST/MST. 
Several  shipyards  have  suggested  that  in 
the  international  market  place,  the 
shipowner  may.  at  its  own  risk,  contract 
with  the  shipyard  for  construction  prior 
to  obtaining  the  loan  or  loan  Guarantee, 
and  pay  for  the  initial  stages  of 
construction  u-ith  the  required  12.5 
percent  equity  (87.5  percent  Guarantee) 
or  the  25  percent  equity  contribution  (75 
percent  Guarantee)  at  that  time. 
Thereafier,  once  the  Secretary  has 
authorized  its  commitment,  such  equity 
expenditures  would  be  credited  as  the 
equity  contribution.  Thus,  it  was 
proposed  that  section  298.34  should  be 
amended  to  authorize  such 
interpretation  of  equity  contribution. 

M.^PvAD  Response:  The  proposed 
practice  is  consistent  with  those  that 
MARAD  follows  under  the  regulation  as 
drafted,  and  no  additional  amendments 
in  this  respect  are  necessary. 

Section  298.35    Resen^e  Fund  and 
Financial  Agreement 

Several  shipyard  commenters  have 
stated  that  there  is  a  need  for 
clarification  of  the  calculation  to 
determine  the  amount  of  required 
deposits  into  the  Rese.-ve  Fund  because    - 
existing  regulations  do  not  provide  a 
shipyard  with  enough  facts  to  make  an 
informed  decision  with  respect  to  the 
total  cost  of  Title  XI  financing.  In 
addition,  the  Reserve  Fund  deposit 
requirements,  as  written,  do  not  address 
how  net  operating  revenue  will  be 
determined  in  conjunction  with  the 
shipyards'  AST/MST  assets. 

MARAD  Response:  MARAD  agrees 
and  has  amended  Section  298.35  to 
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provide  for  a  simple  calculation  of  net 
income  deposits  into  the  shipyard's 
Title  XI  Reserve  Fund.  Such  calculation 
will  be  set  at  2  percent  of  net  cash  flow, 
as  defined  by  GAAP,  and  as  shown  on 
its  audited  Snancial  statements. 

Section  298.36    Annual  Guarantee  Fee 

Several  shipyard  commenters  have 
suggested  that  MARAD  waive  the 
Guarantee  Fee  if  the  interest  provided 
for  imder  Title  XI  is  greater  than  that 
provided  for  overseas  under  OECD 
financing  in  order  to  meet  international 
competitiveness. 

MARAD  Response:  The  Secretary  has 
no  authority  to  waive  the  statutorily- 
required  Guarantee  Fee.  On  the  other 
hand.  M.\RAD  has  authority  to  match 
export  credit  terms  offered  by  foreign 
governments  if  those  offered  are  more 
favorable  than  under  Title  XI.  To  date, 
MARAD  has  not  had  occasion  to 
exercise  that  authority. 

Section  298.39    Exemptions 

Several  shipyards  have  suggested  that 
MARAD  needs  to  codify  specific 
guidelines  for  exemptions  from  its 
regulations,  and  the  following  standards 
should  be  added  to  allow  greater 
flexibility:  MARAD  (1)  Should  waive 
Guarantee  and  investigation  fees  where 
foreign  shipyards  do  not  charge  fees,  or 
allow  the  applicant  to  include  such  in 
its  actual  costs;  (2)  extend  the  life  of  the 
Guarantee  beyond  25  years;  (3) 
authorize  the  inclusion  of  legal  and 
accounting  costs  in  Actual  Cost;  (4)  and 
finance  more  than  87.5  percent  of  the 
Actual  Cost.  In  addition,  it  was  stated 
that  the  phrase  "not  required  by  law"  in 
the  first  paragraph  of  the  section  is 
ambiguous  since  the  statute  specifically 
authorizes  waiver  of  statutory 
requirements,  and  it  should  be  deleted 
for  this  reason.  Commenters  further 
suggested  that  MARAD  should  have  the 
flexibility  to  provide  for  waivers  when, 
in  the  judgment  of  MARAD,  a  waiver  (1) 
Is  required  to  provide  effective 
assistance  to  U.S.  shipyards  in 
competing  in  the  global  market;  (2]  is 
not  inconsistent  with  law;  and  (3)  will 
not  unduly  affect  the  financial  interests 
of  the  United  States,  given  the  objectives 
of  the  program. 

MARAD  Response:  MARAD  declines 
to  adopt  these  proposals  as 
unnecessarily  diluting  the  force  and 
effect  of  the  regulation.  The  exemptions 
are  not  intended  to  address  MARAD 
authority  under  section  1111(a)  of  the 
Act  to  provide  more  favorable  terms 
than  specified  by  Title  XI  in  order  to  be 
compatible  with  export  credit  terms 
offered  by  foreign  governments.  Any 
exercise  of  such  authority  will  be  on  a 
case-by-case-basis. 


Section  298.42    Reporting 
Requirements — Financial  Statements 

Several  shipyards  have  suggested  that 
since  they  are  wholly  owned 
subsidiaries  and  are  included  in  the 
general  audit  of  the  parent  corporation, 
MARAD  should  accept  such  audits 
because  independent  audits  could  be 
too  costly  to  conduct  for  the  shipyards. 

MARAD  Response:  The  regulation 
already  preserves  the  discretion  of 
MARAD  to  allow  the  submission  of 
consolidated  audits  in  an  appropriate 
case  and  no  amendment  of  the 
regulation  is  necessary  to  accommodate 
the  commenter's  request. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12886  (Regulatory 
Planning  and  Review)  and  Other 
Requirements  of  Law 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12866,  and  it  has 
been  determined  that  it  is  a  significant 
regulatory  action  since  it  is  likely  to 
result  in  a  rule  that  may  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  It  has  also  been  determined  to 
be  a  significant  rule  under  the 
Department's  Regulatory  Policies  and 
Procedures.  Final  Regulatory 
Assessments  have  been  prepared  and 
are  available  in  the  docket  for 
inspection  or  copying  where  indicated 
under  ADDRESSES.  In  summary,  the  . 
Final  Regulatory  Assessments  finds  that 
the  cost  of  the  Title  XI  program  over  the 
first  two  years  is  $144  million,  resulting 
in  an  average  annual  cost  of  $72.0 
million.  Assuming  that  there  is  demand 
for  maximum  guarantees  and  guarantees 
will  range  from  70  percent  to  87Vz 
percent  of  actual  cost  of  the  vessel  and 
shipyard  modernization  and 
improvement  projects^-the  value  of  the 
vessels,  capital  goods  and  other  assets 
produced  over  the  first  two  years  of  the 
program  will  be  about  $1.85  billion.  - 
Further,  it  is  estimated  that  new  Title  XI 
guarantees  could  generate  19,440 
worker  years  of  employment  for  U.S. 
shipyard  workers,  which  translates  into 
employment  for  9,720  workers  over  a 
period  of  two  years. 

This  rulemaking  document  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866,  "Regulatory  Planning  and 
Review." 

Federalism 

MARAD  has  analyzed  this  rulemaking 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  these 
regulations  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


Regulatory  Flexibility  Act 

MARAD  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Environmental  Assessment 

MARAD  has  considered  the 
environmental  impact  of  this 
rulemaking  and  has  concluded  that  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  PoUcy  Act  of  1969. 

Paperwork  Reduction  Act 

This  rulemaking  contains  reporting 
requirements  that  have  previously  been 
approved  by  the  Office  of  Management 
and  Budget  (Approval  No.  2133-0018). 

List  of  Subjects  in  46  CFR  Part  298 

Loan  programs — transportation. 
Maritime  carriers,  and  Mortgages. 

Accordingly,  the  interim  final  rule 
amending  46  CFR  Part  298,  which  was 
published  at  59  FR  15123-15133  on 
March  31, 1994,  is  adopted  as  a  final 
rule,  with  the  following  changes: 

PART  298— [AMENDED] 

1.  The  authority  citation  for  part  298 
continues  to  read  as  follows. 

Authority:  46  App.  U.S.C  1114(b),  1271  et 
seq.;  49  CFR  1.66 

§298.2    [Amended] 

2.  Section  298.2  is  amended  as 
follows: 

a.  By  amending  paragraph  (i),  Eligible 
Export  Vessel,  to  capitalize  the  first 
letter  of  "vessel"  in  the  definition. 

b.  By  amending  paragraph  (w). 
Person,  to  add  the  words  "or  other 
acceptable  legal  business  entity"  after 
the  words  "imincorporated 
organization". 

c.  By  amending  paragraph  (bb), 
Vessey,  at  the  end  of  the  paragraph,  by 
removing  the  words  "may  not  be  owmed 
by  citizens  of  the  United  States  nor 
documented  under  the  laws  of  the 
United  States.",  and  adding  the  words 
"shall  not  be  documented  under  the 
laws  of  the  United  States.". 

d.  By  revising  paragraphs  (f),  fk),  (q), 
(r)  and  (x)  to  read  as  follows: 

§298.2    Definitions. 

***** 

(f)  Depository  means  a  bank  or  other 
financial  institution  organized  and 
doing  business  under  the  laws  of  the 
United  States,  any  State  or  territory 
thereof,  the  District  of  Columbia  or  the 
Commonwealth  of  Puerto  Rico  that  is 
authorized  under  such  laws  to  exercise 
corporate  trust  powers,  is  a  member  of 
the  Federal  Deposit  Insurance 


Corporation,  and  accepts  deposits  for 
purposes  of  implementing  the  program 
authorized  by  Title  XI  of  the  Act;  but  in 
the  case  of  an  Eligible  Export  Vessel  can 
also  mean,  with  the  specific  approval  of 
the  Secretary,  foreign  branches,  but  not 
the  foreign  subsidiaries,  of  such  United 
States  financial  institutions. 

(k)  General  Shipyard  Facility  means: 

(1)  For  operations  on  land,  any 
structure  or  appurtenance  thereto 
designed  for  the  construction,  repair, 
rehabilitation,  refurbishment,  or 
rebuilding  of  any  Vessel,  including 
graving  docks,  building  ways,  ship  lifts, 
wharves  and  pier  cranes;  the  land 
necessary  for  any  structures  or 
appurtenances;  and  equipment 
necessary  for  the  performance  of  any 
function  referred  to  in  this  paragraph; 
and 

(2)  For  operations  other  than  on  land, 
any  Vessel,  floating  drydock,  or  barge 
built  in  the  United  States,  within  the 
meaning  of  §  298.11(a),  and  used  for,  or 
a  type  that  is  usually  used  for,  activities 
referred  to  in  paragraph  (k)(l)  of  this 
section. 

•  •        •        •        • 

(q)  Modem  Shipbuilding  Technology 
means  a  technology  to  be  introduced 
into  the  shipyard  that  is  comprised  of 
the  best  available  proven  technology, 
techniques,  and  processes  appropriate 
to  advancing  the  statenaf-the-art  of  the 
applicant  shipyard,  or  exceeds  the  best 
available  processes  of  American 
shipbuilding,  and  that  will  enhance  its 
productivity  and  make  it  more 
competitive  internationally. 

(r)  Mortgage  means  a  first  Preferred 
Mortgage  on  any  Vessel  or  a  first 
mortgage  with  respect  to  Advanced 
Shipbuilding  Technology  or  with 
respect  to  Modem  Shipbuilding 
Technology. 

•  •        •        •        * 

(x)  Preferred  Mortgage  means: 

(1)  In  the  case  of  a  mortgage  on  a 
Vessel  documented  under  United  States 
law,  whenever  made,  a  mortgage  that — 

(i)  Includes  the  whole  of  a  Vessel; 

(ii)  Is  filed  in  substantial  compliance 
with  46  U.S.C.  31321; 

(iii)  Covers  a  documented  Vessel  or  a 
Vessel  for  which  an  appUcation  for 
documentation  has  been  filed  that  is  in 
substantial  compliance  with  the 
requirements  of  46  U.S.C.  Ch.  121  and 
the  regulations  prescribed  under  that 
Chapter  by  the  United  States  Coast 
Guard;  and 

(iv)  Has  as  the  mortgagee — 

(A)  A  State; 

(B)  The  United  States  Government; 

(C)  A  Federally  insured  depository 
institution,  unless  disapproved  by  the 
Secretary  for  that  Vessel; 


(D)  An  individual  who  is  a  citizen  of 
the  United  States; 

(E)  A  Person  qualifying  as  a  citizen  of 
the  United  States  pursuant  to  a 
provision  of  46  App.  U.S.C.  802;  or 

(F)  A  Person  approved  by  the 
Secretary  pursuant  to  regulations  at  46 
CFR  221.23(d);  and 

(2)  In  the  case  of  a  mortgage  on  an 
Eligible  Export  Vessel,  whenever  made, 
a  mortgage  that — 

(i)  Constitutes  a  mortgage  that  is 
established  as  security  on  an  Eligible 
Export  Vessel  under  the  laws  of  a 
foreign  country; 

(ii)  Was  executed  under  the  laws  of 
that  foreign  country  and  under  which 
laws  the  ownership  of  the  Vessel  is 
documented; 

(iii)  Is  registered  under  the  laws  of 
that  foreign  country  in  a  public  register 
at  the  port  of  registry  of  the  Vessel  or  at 
a  central  office; 

(iv)  Otherwise  satisfies  the 
requirements  of  46  U.S.C.  31301(6)(B)  to 
constitute  a  Preferred  Mortgage;  and 

(v)  Has  the  Secretary  as  the  mortgagee, 
or  such  other  mortgagee  as  is  permitted 
by  the  applicable  foreign  law  and 
approved  by  the  Secretary. 
***** 

3.  Section  298.3  is  amended  by 
revising  the  third  sentence  of  the 
introductory  text  in  paragraph  (e)  to 
read  as  follows: 


§298.3    Applications. 

***** 

(e)  Priority.  *  *  *  In  regard  to 
shipyards,  priority  will  be  given  to 
applications  from  General  Shipyard 
FaciUties  that  have  engaged  in  naval 
Vessel  construction  and  that  have  pilot 
projects  for  shipyard  modernization  and 
Vessel  construction,  with  respect  only 
to  funds  appropriated  to  the  Secretary  of 
Defense,  pursuant  to  provision  of 
section  1359(a)  of  Pub.  L.  103-160, 107 
Stat.  1547.  *   •  • 


4.  Section  298.11  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  29&  1 1    Vessei  requirements. 

*        •         *         *        • 

(a)  United  States  Construction.  A 
Vessel  financed  by  an  Obligation 
Guarantee  is  considered  to  be  of  United 
States  construction  if: 

(1)  With  respect  to  a  U.S. -documented 
Vessel: 

(i)  It  is  built  in  a  shipyard  or 
shipyards  of  the  United  States  within 
the  meaning  of  section  505  of  the  Act; 

(ii)  All  components  of  the  hull  and 
superstructure  are  fabricated  in  the 
United  States;  and 


(iii)  It  is  assembled  in  a  shipyard 
geographically  located  within  the 
United  States. 

(2)  With  respect  to  Eligible  Export 
Vessels,  the  Vessel  is  assembled  in  a 
shipyard  geographically  located  within 
the  United  States. 
•        *        *        »        * 

(c)  Class  condition  and  operation.  The 
Vessel  shall  be  constructed,  maintained, 
and  operated  so  as  to  meet  the  highest 
classification,  certification,  rating,  and 
inspection  standards  for  Vessels  of  the 
same  age  and  type  imposed  by  the 
American  Bureau  of  Shipping  (ABS),  or 
other  such  standards  as  may  be 
approved  by  the  Secretary,  or  in  the  case 
of  an  Eligible  Export  Vessel,  such 
standards  as  may  be  imposed  by  a 
member  of  the  International  Association 
of  Classification  Societies  (lACS) 
(classification  societies  to  be  ISO  9000 
series  registered)  with  appropriate 
certificates  required  at  defiver)-.  so  long 
as.the  home  country  of  that  ICAS 
member  accords  equal  reciprocity,  as 
determined  by  the  Secretary,  to  United 
States  classification  societies.  A  Vessel, 
except  an  Eligible  Export  Vessel,  shall 
comply  with  all  applicable  laws,  rules, 
and  regulations  as  to  condition  and 
operation,  including,  but  not  limited  to, 
those  administered  by  the  United  States 
Coast  Guard,  Environmental  Protection 
Agency,  Federal  Communications 
Commission,  PubUc  Health  Service,  or 
their  respective  successor  agencies,  and 
all  applicable  treaties  and  conventions 
to  which  the  United  States  is  a 
signatory,  including,  but  not  limited  to, 
the  International  Convention  for  Safety 
of  Life  at  Sea.  An  Eligible  Export  Vessel 
shall  be  documented  in  a  country  that 
is  party  to  the  International  Convention 
for  Safety  of  Life  at  Sea,  or  other  treaty, 
convention,  or  international  agreement 
governing  vessel  inspection  to  which 
the  United  States  is  a  signatory,  and 
shall  comply  with  the  applicable  laws, 
rules,  and  regulations  of  its  countr}'  of 
documentation,  all  applicable  treaties, 
conventions  on  international 
agreements  to  which  that  country  is  a 
signatory,  and  the  laws  of  the  ports  it 
serves.  An  Eligible  Export  Vessel  shall 
be  constructed  in  accordance  with  the 
requirements  of  the  International 
Maritime  Organization. 
***** 

5.  Section  298.12,  is  amended  as 
follows: 

a.  By  amending  paragraph  (f)(2).  with 
respect  to  demonstrating  operating 
ability,  by  removing  the  words  "all 
management  personnel,"  and  inserting 
in  their  place  the  words  "all  senior 
supervisory  personnel  in  the  shipyard"; 
and 
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b.  By  adding  a  new  paragraph  (bK4) 
to  read  as  follows 

$  298. 1 2    Applicant  and  operator's 
qualifications. 

«        •        •        •        • 

(b)  Operator's  qualifications.  *  *  * 

•  •        ♦        •        * 

(4)  Other  entities.  For  any  entity  that 
does  not  fit  the  descriptions  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section,  MARAD  will  specify  the 
information  that  the  entity  shall  submit 
regarding  its  identity  and  ownership. 

•  •        •        •        * 

6.  Section  298.13,  Financial 
requirements  is  amended  as  follows: 

a.  In  paragraph  (a)(2).  Cost  of  the 
project,  by  revising  the  third  sentence  of 
paragraph  (a)(2)(i)  and  adding  a  new 
sentence  immediately  thereafter  to  read: 

§298.13    Financial  requirements, 
(a)*     V    • 

(2r  •  • 

(i)  *     *     *     Each  item  of  foreign 
components  and  services  shall  be 
excluded  from  Actual  Cost,  unless  a 
waiver  is  specifically  granted  for  the 
item,  which  waiver  shall  not  be  granted 
for  foreign  components  of  the  hull  and 
superstructure.  Although  excluded  from 
Actual  Cost,  foreign  components  can  be 
regarded  as  owner-furnished  equipment 
that  may  be  used  in  satisfying  the 
applicant's  equity  requirements 
imposed  by  paragraph  (a)(3)  of  this 
section. 

•  *        *        *        • 

b.  In  paragraph  (a)(3).  Financing,  in 
the  penultimate  sentence,  by  adding 
after  the  word  "debt"  and  before  the 
period,  the  words  ",  except  to  the  extent 
allowed  by  paragraph  (g)  of  this 
section". 

§298.17    [AmendecT] 

7.  Section  298.17,  Evaluation  of 
applications,  is  amended  in  the 
introductory  text  of  paragraph  (b)  after 
the  words  the  "Secretary  shall  consider" 
and  before  the  words  "the  following"  by 
adding  the  words  ",  among  other 
things,". 

§298.18    [Amended] 

8.  Section  298.18,  Financing 
Advanced  or  Modem  Shipbuilding 
Technology,  paragraph  (b),  Other 
conditions,  is  amended  in  paragraph 
(b)(1)  by  removing  the  words 
"technological  life  of  the  assets  being 
financed,"  and  inserting  in  their  place 
the  words  "reasonable  economic  useful 
life  of  the  collective  assets  which 
comprise  this  technology,". 

§298.19    [Amended] 

9.  Section  298.19,  Financing  Export 
Vessels,  is  amended  as  follows: 


a.  In  paragraph  (a),  Transmittal  to 
Secretary  of  Defense,  by  adding  in  the 
second  sentence,  after  the  word 
"assessment  of  the  Secretary"  and  in  the 
fourth  sentence,  after  the  word 
"authority  of  the  Secretary" 
respectively,  the  words  "of  Defense"; 

b.  In  paragraph  (b).  Determination  by 
the  Secretary,  by  revising  the  second 
sentence  of  paragraph  (b)(3)  to  read, 
"Such  Guarantee  shall  not  be  approved 
unless  the  Secretary  determines  that  the 
countries  in  which  the  shipowner,  its 
charterers,  guarantors,  or  other  financial 
interests  supporting  the  transaction,  if 
any,  have  their  chief  executive  offices  or 
have  located  a  substantial  portion  of 
their  assets,  present  an  acceptable 
financial  or  legal  risk  to  MARAD's 
collateral  interests.";  and 

c.  In  paragraph  (b)(1),  by  adding  a 
sentence  at  the  end  to  read,  "Vessels  of 
less  than  5,000  gross  tons  can  receive 
Guarantees  with  funds  appropriated  to 
the  Department  of  Transportation.". 

10.  Section  298.20  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  298.20    Term,  redemption  and  interest 
rate. 

•  •        *         •         • 

(c)  Interest  rate.  The  interest  rate  of 
each  Obligation  must  be  determined  by 
the  Secretary  to  be  reasonable,  taking 
into  account  the  range  of  interest  rates 
prevailing  in  the  private  market  for 
similar  loans  and  the  risks  assumed  by 
the  Secretary. 

§298.21    [Amended] 

11.  Section  298.21  is  amended  as 
follows: 

a.  In  paragraph  (a).  Actual  Cost  basis, 
by  removing  the  citations  to  "section 
1104(b)(2)  of  the  Act"  in  the  second 
sentence,  and  "section  1104(a)(4)  of  the 
Act"  in  the  fourth  sentence,  and  by 
inserting  in  their  places,  respectively, 
the  citations  to  "section  1104A(b)(2)  or 
section  1104B(b)(2)  of  the  Act,"  and 
"section  1103A(a)(5)  of  the  Act";  and 

b.  In  paragraph  (c),  by  removing  the 
words  "and"  at  the  end  of  paragraphs 
(c)(13)  and  (c)(14),  by  removing  the 
period  at  the  end  of  paragraph  (c)(15) 
and  adding  in  its  place  ";  and",  and  by 
adding  a  new  paragraph  (c)(16)  to  read 
as  follows: 

§298.21     Limits. 

•  •         •         •         • 

(c)  Items  excludable  from  Actual  Cost. 


(16)  The  cost  of  foreign  components 
and  then  assembly  when  comprising 
any  part  of  the  hull  and  superstructure 
of  a  Vessel. 


§298.23    [Amended] 

12.  Section  298.23,  Refinancing,  is 
amended  by  inserting  after  the  words 
"Vessels",  "Vessel"  and  "Vessel(s)", 
respectively,  each  place  where  they 
appear,  the  words  "or  Advanced  or 
Modem  Shipbuilding  Technology"  and 
by  removing  the  word  "vessels"  in  the 
second  sentence  and  adding  the  words 
"Vessels  or  Advanced  or  Modem 
Shipbuilding  Technology". 

13.  Section  298.31  is  amended  by 
amending  paragraph  (a)  as  follows: 

a.  After  me  heading,  "In  genera/", 
designate  the  existing  fixst  two 
sentences  as  paragraph  (a)(1)  and  the 
third,  fourth,  fifth,  and  sixth  sentences 
as  paragraphs  (a)(2),  (a)(3}T  {a)(4)  and 
(a)(5),  respectively. 

b.  Revise  newly  designated  paragraph 
(a)(2)  to  read  as  follows: 

§298.31    Mortgage. 

(a)  *  •  • 

(2)  In  order  to  ensure  that  the 
Secretary's  Mortgages  or  other  secvuity 
interests  are  valid  and  enforceable,  the 
Secretary  shall  require  that  die  Obligor 
obtain  legal  opinions,  in  form  and 
substance  satisfactory  to  the  Secretary, 
bom  independent,  outside  legal  counsel 
satisfactory  to  the  Secretary,  including 
foreign  independent  outside  legal 
Counsel  with  respect  to  Eligible  Export 
Vessels,  which  opinions  shall  state, 
among  other  things,  that  the  Mortgage  or 
other  security  interest(s)  are  valid  and 
enforceable: 

(i)  In  the  country  in  which  the  Vessel 
is  documented  (or,  in  the  case  of  a 
security  interest,  in  jurisdictions 
acceptable  to  the  Secretary); 

(ii)  In  the  United  States;  and 

(iii)  For  vessels  operating  on  specified 
trade  routes,  in  the  country  or  coimtries 
involved  in  this  service,  unless  the 
Secretary  determines  that  those 
destinations  are  too  numerous,  in  which 
case,  the  Secretary  will  instead  require 
an  opinion  of  foreign  validity  and 
enforceability  in  the  Vessel's  primary 
port  of  operation. 

•  •        •        •        • 

14.  Section  298.32  is  amended  by  ' 
revising  paragraphs  (a)(6),  (b)(4)  and 
(b)(5)  to  read  as  follows: 

§  298.32    Required  provisions  In 
docunwntatlon. 

(a)  Performance  under  shipyard  and 
related  contracts  *  *  • 

*  *        *        *        « 

(6)  Requiring  that  all  components  of 
the  hull  and  superstructure  of  a  U.S.- 
documented  Vessel  be  fabricated,  and 
that  all  components  of  the  hull  and 
superstructure  of  an  Eligible  Export 
Vessel  shall  be  assembled  in  the  United 
States.  If  obligations  will  not  be  issued 


during  the  period  of  construction  of  a 
Vessel,  shipyard-related  contracts  shall 
generally  include  the  provisions 
specified  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section  emd  this  paragraph  (a)(6). 

(b)  Assignments  and  general 
covenants  from  Obligor  to  Secretary. 


(4)  Covenants  relating  to  the  annual 
filing  of  satisfactory  evidence  of 
continuing  United  States  citizenship,  in 
accordance  with  46  CFR  part  355,  with 
the  exception  of  Eligible  Export  Vessels 
and  shipyards  with  Advanced  or 
Modem  Shipbuilding  Technology 
projects;  warranty  of  Vessel  or 
Advanced  or  Modem  Shipbuilding 
Technology  title  fi-ee  from  all  liens  other 
than  those  specifically  excepted; 
maintaining  United  States 
documentation  of  the  Vessel  or 
documentation  under  the  laws  of  a 
country  other  than  the  United  States 
writh  regard  to  an  Eligible  Export  Vessel; 
compliance  with  the  provisions  of  46 
U.S.C  31301-31343,  except  that  Eligible 
Export  Vessels  shall  comply  with  the 
definition  of  a  "preferred  mortgage"  in 
46  U.S.C.  31301(6)(B),  requiring,  among 
other  things,  that  the  Mortgage  shall 
comply  with  the  mortgage  laws  of  the 
foreign  country  where  the  Vessel  is 
documented  and  shall  have  been 
registered  under  those  laws  in  a  public 
register;  Notice  of  Mortgage,  payment  of 
all  taxes  (except  if  being  contested  in 
good  faith);  annual  financial  statements 
audited  by  independent  certified  or 
independent  licensed  public 
accountant. 

(5)  Covenants  to  keep  records  of 
construction  costs  paid  by  or  for  the 
Obligor's  account  and -to  furnish  the    " 
Secretary  with  a  detailed  statement  of 
those  costs,  distinguishing  between: 

(i)  Items  paid  or  obligated  to  be  paid, 
attested  to  by  independent  certified 
public  accountants  unless  otherwise 
verified  by  the  Secretary;  and 

(ii)  Costs  of  American  and  foreign 
materials  (including  services)  in  the  hull 
and  superstmcture. 
*        •        •        •        •  . 

15.  Section  298.35,  Reserve  Fund  and 
Financial  Agreement,  is  amended  as 
follows: 

a.  The  fifth  sentence  of  paragraph  (d) 
introductory  text,  Title  XI  Reserve  Fund 
Vet  Income,  of  this  section  is  revised  to 
lead  "In  the  case  of  Advanced  or 
Modem  Shipbuilding  Technology,  the 
Agreement  shall  provide  that  within  105 
days  after  the  end  of  its  accounting  year, 
the  Company  shall  submit  its  audited 
financial  statements  showing  its  net 
cash  flow  in  a  manner  acceptable  to  the 
Secretary,  in  lieu  of  any  other 


computation  of  Reserve  Fund  Net 
Income  specified  herein  for  Vessels."; 
and 

b.  A  new  paragraph  (e)(5)  is  added  to 
read  as  follows: 

§  298.35    Reserve  Fund  and  Financial 
Agreement 

•  *        *        •        • 

(e)  Deposits.   *   •   * 

(5)  In  the  case  of  Advanced  or  Modern 
Shipbuilding  Technology,  unless  the' 
shipyard  as  of  the  close  of  its  accounting 
year  was  subject  to  and  in  compliance 
with  the  primary  financial 
requirements,  the  shipyard  shall  make  a 
deposit  at  two  percent  of  its  net  cash 
flow,  as  defined  by  GAAP,  and  as 
showTi  on  its  audited  financial 
statements. 

•  *        *        »        * 

Dated:  September  12. 1994. 

By  order  of  the  Maritime  Administrator 
loel  C.  Richard, 

Acting  Secretary.  Maritime  Administration. 
(FR  Doc.  94-22865  Filed  9-14-94;  10:12  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  638 

[Docltet  No.  940677-4177;  I.D.  090794AJ   " 

Coral  and  Coral  Reefs  of  the  Gulf  of 
Mexico  and  South  Atlantic 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Emergency  interim  mle; 

extension  of  effectiveness. 

SUMMARY:  An  emergency  interim  mle  is 
in  effect  through  September  26.  1994.  to 
prohibit  all  taking  of  live  rock  in  the 
exclusive  economic  zone  (EEZ)  off  the 
southem  Atlantic  states  (South  Atlantic) 
north  of  Dade  County,  FL;  to  prohibit 
the  taking  of  live  rock  by  chipping  in 
the  South  Atlantic  EEZ;  and  to  limit  the 
harvest  of  live  rock  from  the  South 
Atlantic  EEZ  in  1994  to  485,000  lb 
(219,992  kg).  At  the  request  of  the  South 
Atlantic  Fishery  Management  Council 
(South  Atlantic  Council).  NMFS  extends 
the  emergency  interim  mle  for  an 
additional  90  days  because  conditions 
justifying  the  emergency  action  remain 
imchanged.  The  intended  effect  is  to 
continue  protection  of  five  rock 
resoiu-ces  and  fishery  habitat  in  the 
South  Atlantic  until  a  permanent  mle  is 
approved  and  implemented. 


EFFECTIVE  DATE:  September  27.  1994. 
through  December  25, 1994. 

ADDRESSES:  Copies  of  documents 
supporting  this  action,  including  an 
environmental  assessment,  may  be 
obtained  from  Georgia  Cranmore. 
Southeast  Regional  Office.  NMFS,  9721 
Executive  Center  Drive,  St.  Petersburg, 
FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 

SUPPLEMENTARY  INFORMATION:  Coral  and 
coral  reefs  in  the  South  Atlantic  and 
Gulf  of  Mexico  EEZ  are  managed  under 
the  Fishery  Management  Plan  for  Coral 
and  Coral  Reefs  of  the  Gulf  of  Mexico 
and  South  Atlantic  (FMP).  The  FMP  was 
prepared  by  the.Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  and  is  implemented  through 
regulations  at  50  CFR  part  638  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

Under  sections  305(c)(2)(B)  and  (c)(3) 
of  the  Magnuson  Act,  NMFS  published 
an  emergency  interim  mle  (59  FR 
32938,  June  27,  1994)  effective  for  90 
days  (June  27  through  September  26, 
1994)  to:  (1)  Prohibit  all  taking  of  five      ' 
rock  in  the  South  Atlantic  EEZ  from  the 
North  Carolina/Virginia  boundary  to  the 
Dade/Broward  County  line  in  Florida. 

(2)  prohibit  chipping  of  hve  rock  in  the 
South  Atlantic  EEZ  from  the  Dade/ 
Broward  County  line.in  Florida  to  the 
Atlantic/Gulf  of  Mexico  boundary-,  and 

(3)  limit  the  harvest  of  live  rock  in  1994 
from  the  South  Atlantic  EEZ  to  485.000 
lb  (219.992  kg). 

The  South  Atlantic  Council  requested 
an  extension  of  the  emergency  interim 
rule  because  conditions  justifying  the 
emergency  action  remain  unchanged     ■ 
and  to  prevent  a  lapse  in  these 
management  measures  while  NMFS 
considers  approval  of  Amendment  2  to 
the  FMP;  Amendment  2  would 
implement  the  emergency  measures  on 
a  permanent  basis.  NMFS  concurs  and 
extends  the  emergency  interim  mle 
through  December  25.  1994.  in 
accordance  with  section  305(c)(3)(B)  of 
the  Mdgnuson  Act. 

Details  concerning  the  basis  for  this 
action  and  the  classification  of  the 
mlemaking  are  contained  in  the  initial 
emergency  interim  mle  and  are  not 
repeated  here. 

Dated:  September  12. 1994. 
Gary  Matlock. 

Program  Management  Officer.  National 
Marine  Fisheries  Senice. 
IFR  Doc.  94-22927  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  3510-22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puljJtc  of  the  proposed 
issuance  of  rutes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tlie 
rule  making  priof  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRJCULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1468 
RIN  056O-AD4O 

Support  Prices  for  Shorn  Wool,  Wool 
on  Unshorn  Lambs,  arK)  Mohair  for  the 
1995  Marketing  Year 

AGENCY:  Ck>inmodity  Credit  Corporation, 

USDA. 

ACnON:  Proposed  rule. 

SUMMARY:  The  National  Wool  Act  of 
1954,  as  amended  (Wool  Act),  requires 
the  Secretary  of  Agriculture  (Secretary), 
through  the  Commodity  Credit 
Corporation  (CCC),  to  make  loans  and 
payments  available  to  producers  of  wool 
and  mohair  through  December  31, 1995. 
This  proposed  rule  would  amend  the 
regulations  to  set  forth  the  support 
levels  for  shorn  wool,  wool  on  unshorn 
lambs,  and  mohair  for  the  1995 
marketing  year. 

DATES:  Comments  must  be  received  on 
or  before  October  17,  1994  in  order  to 
be  assvu«d  of  consideration. 
ADDRESSES:  Comments  must  be  mailed 
to  Director,  Fibers  and  Rice  Analysis 
Division  (FRAD),  Agricultvu^l 
Stabilization  and  Conservation  Service 
(ASCS),  U.S.  Department  of  Agriculture 
(USDA),  room  3760-S,  PO  Box  2415, 
Washington,  DC  20013-2415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  A.  Zygmont,  FRAD,  ASCS, 
USDA,  room  3756-S.  PO  Box  2415. 
Washington,  DC  20013-2415  or  call 
202-720-6734. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  OMB 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  CCC  is  not  required  by  5  U.S.C.  553 


or  any  other  provision  of  law  to  publish 
a  notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  th^e 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  foimd  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  National 
Wool  Act  Payments — 10.059. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  the  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  o^cials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V. 
published  at  48  FR  29115  (June  24, 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1468 
set  forth  in  this  proposed  rule  will  not 
result  in  any  change  in  the  public 
reporting  burden.  Therefore,  the 
information  collection  requirements  of 
the  Paperwork  Reduction  Act  are  not 
applicable  to  this  amendment. 

Preliminary  Regulatory  Impact 
Analysis 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Comments 

Conunents  are  requested  with  respect 
to  this  proposed  rule  and  such 


comments  shall  be  considered  in 
developing  the  final  rule. 

Background 

Section  703(a)  of  the  Wool  Act 
provides  that  the  Secretary  shall, 
through  the  CCC,  make  loans  and 
payments  available  to  producer^  of  wool 
and  mohair  through  December  31, 1995. 

Section  703(b)  of  the  Wool  Act 
provides  that  the  support  price  for  shorn 
wool  for  each  of  the  marketing  years 
1991  through  1995  shall  be  77.5  percent 
of  an  amount  which  is  determined  by 
multiplying  62  cents  (the  support  price 
in  1965)  by  the  ratio  of:  (i)  The  average 
of  the  parity  index  (the  index  of  prices 
paid  by  farmers,  including  commodities 
and  services,  interest,  taxes,  and  farm 
wage  rates)  for  the  three  calendar  years 
immediately  preceding  the  calendar 
year  in  which  such  support  price  is 
being  determined  and  announced  to  (11) 
the  average  parity  index  for  the  three 
calendar  years  1958, 1959,  and  1960, 
rounding  the  result  to  the  nearest  full 
cent. 

Based  on  current  reported  parity 
indices,  the  calculation  for  the  1995 
shorn  wool  support  price  (grease  basis) 
is  as  follows: 

(1)  Average    parity    index,    cal- 
endar years  1991-1993: 

1991-1285 
1992-1303 
1993-1340 

3928  divided  by  3  1309.3 

(2)  Average  pwrity  index,  1958- 

1960  297.3 

(3)  Ratio  of  1309.3  to  297.3 4.4040 

(4)  4.4040  X  62  cents/lb.   (1965 

support  price) S2.730S 

(5)  77.5%  X  S2.7305   $2.1161 

(6)  S2.1161   rounded  to  nearest 

cent $2.12 

Section  703(c)  of  the  Wool  Act 
provides  that  the  support  prices  for 
pulled  wool  and  for  mohair  shall  be 
established  at  such  levels,  in 
relationship  to  the  support  price  for    • 
shorn  wool,  which  is  determined  to 
maintain  normal  marketing  practices  for 
pulled  wool,  and  which  is  determined 
necessary  to  maintain  approximately  the 
same  percentage  of  parity  for  mohair  as 
for  shorn  wool.  Section  703(c)  further 
provides  that  the  support  price  for 
mohair  must  be  within  a  range  of  15  per 
centum  above  or  below  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported. 


Section  704(a)  provides  that  payments 
shall  be  such  as  the  Secretary 
determifies  to  be  sufficient,  when  added 
to  the  national  average  price  received  by 
producers,  to  give  producers  a  national 
average  return  lor  the  commodity  equal . 
to  the  support  price  level,  and  that,  in 
the  case  of  the  1995  marketing  year,  the 
payments  shall  be  50  percent  of  the 
amount  otherwise  determined  in 
accordance  witi  such  section. 

Section  703(e)  of  the  Wool  Act 
provides  that,  to  the  extent  practicable, 
support  price  levels  for  wool  and 
mohair  shall  be  established  and 
announced  sufficiently  in  advance  of 
each  marketing  year,  as  will  permit 
producers  to  plan  their  production  for 
such  marketing  year.  Accordingly,  the 
following  methods  for  calculating  the 
support  prices  fOT  wool  on  unshorn 
lambs  and  for  mohair  for  the  1995 
marketing  year  are  being  proposed. 

A.  Support  Price— Wool  on  Unshorn 
Lambs 

The  support  price  for  wool  on 
unshorn  lambs  for  the  1995  marketing 
year  cannot  be  determined  until  the 
1995  national  average  market  price  for 
shorn  wool  is  calculated.  This  will 
occur  bv  April  1996.  h  is  proposed  that 
the  method  for  calculating  the  support 
price  for  wool  on  unshorn  lambs  shall 
be  as  follows:  Once  the  1995  national 
average  market  price  for  shtwn  wool  is 
determined,  the  support  price  for  wool 
on  unshorn  lambs  will  be  determined  by 
multiplying  80  percent  of  the  difference 
between  the  1995  support  price  for 
shorn  wool  and  the  1995  national 
average  market  price  for  shorn  wool  by 
5  pounds  (the  average  quantity  of  wool 
on  an  average  100-pound  unshorn 
lamb).  Historically,  this  formula  has 
provided  equitable  support  for  wool  on 
unshorn  Iambs  relative  to  shorn  wool 
and  hiis  helped  to  maintain  normal 
marketing  practices  for  pulled  wool.  In 
accordance  with  section  704(a)  of  the 
Wool  Act,  the  1995  marketing  year 
payment  for  wool  on  unshorn  lambs 
shall  be  50  percent  of  the  amount 
otherwise  determined  in  accordance 
with  such  formula. 

B.  Support  Price— Mohair 

It  is  proposed  that  the  support  price 
for  mohair  for  the  1995  marketing  year 
shall  be  determined  based  on  the 
0<;tober  1994  parity  prices  for  mohair 
and  shorn  wool.  The  following 
percentages  of  parity  at  which  shorn 
wool  is  supported  are  being  considered 
in  the  final  computation  of  the  mohair 
support  price:  85. 100,  and  115  percent. 

The  support  programs  cooducted 
pursuant  to  the  Wool  Act  are  subject  to 
the  provisions  of  the  Balanced  Budget 
and  Deficit  Reduction  Ad  of  1985,  as 


amended.  As  a  result,  the  proposed 
program  support  levels  armounced  in 
this  rule  may  be  recalculated  to  comply 
with  this  Act 
Accordingly,  comments  are  requested 
.  with  respect  to  the  support  price 
calculation  methods  for  wool  on 
unshorn  lambs  and  mohair.  The  final 
determination  will  be  set  forth  at  7  CFR 
part  1468. 

List  of  Subjects  in  7  CFR  Part  1468 

Assistance  grant  programs — 
agriculture.  Livestock.  Mohair, 
Reporting  and  recordkeeping 
reouirements,  Wool. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1468  be  amended  as  follows: 

PART  14e8-WOOL  AND  MOHAIR 

1.  The  authority  citation  for  7  CFR 
part  1468  continues  to  read  as  follows: 

Authority:  7  U.S.C  1781-1787;  15  VS.C 
714b  and  714c. 

2.  Section  1468.4  is  amended  by 
adding  paragraphs  ft))(l)(ii)(E),  (b)(2)(v). 
and  (b)(3)(v)  to  read  as  follows: 

S  1468.4    EligiUltty  for  payments. 

*  •        •        •    ■    »    ■ 

(b)(1)*  •  • 

(ii)*   *  * 

(E)  1995— S2.12  per  pound. 

(v)  1995 — an  amount  equal  to  80 
percent  of  the  difference  between  the 
national  average  price  received  by 
producers  for  shorn  wool  for  the  1995 
marketing  year  and  the  1995  shorn  wool 
support  price,  multiphed  by  5. 

(v)  1995 — an  amount  within  a  range  of 
15  per  centum  above  or  below  the 
comparable  percentage  of  parity  at 
which  shorn  wool  is  supported,  as 
determined  and  annour»CTd  by  CCC. 

•  *         »        •         • 

Signed  at  Washington,  DC,  on  Septpmber  8. 
1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 

Credit  Corporation. 
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NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  20 
R;N  3150-AF08 

Frequency  of  Medical  Examinations  for 
Use  of  Respiratory  Protection 
Equipment 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  nile. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 


its  regulations  concernii^  the  frequency 
at  which  medical  examinations  are 
required  to  ensure  the  safe  use  of 
respiratory  protection  equipment. 
Section  10  CFR  20.1703  (aM3)(v) 
currently  requires  the  determination  by 
a  physician  prior  to  initial  fitting  of 
respirators,  and  at  least  every  12  months 
thereafter,  that  the  individual  user  is 
physically  able  to  use  the  respiratory 
protection  equipment.  The  proposed 
revision  would  require  determination  by 
a  physician  prior  to  initial  fitting  of 
respirators  and  either  every  12  months 
thereafter  or  periodically  at  a  frequency 
d^ermined  by  a  physician,  that  the 
individual  user  is  medically  fit  to  use 
the  respiratory  protection  equipment. 

DATES:  Comment  period  expires 
November  15. 1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

AOOHESSeS:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to:  11555  Rockviile 
Pike,  Rockviile,  Maryland  between  7:45 
am  and  4:15  pm  Federal  workdays. 

Copies  of  public  comments  received 
may  be  examfned  at:  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level).  Washington.  DC 

FOR  FURTHER  MF0RMAT10N  COffTACT: 
Alan  K.  Roe<Alein,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20535,  telephone  (301)  415-6223. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  requirement  for  an  annual 
medical  examination  to  ensure'  safe  use 
of  respiratory  equipment  has  been  in  the 
regulations  for  some  time.  The  n«ed  for 
these  examinations  was  reconfirmed  by 
the  American  National  Standards 
Institute  (ANSI)  in  .\NSI  Z88.2-1.9S2. 
However,  considerable  experien<«  with 
implementation  of  the  requirement  has 
indit;ated  that  the  annual  frequency  of 
medical  examinations  is  costly  and 
could  be  redui:ed  significantly  with  do 
adverse  impart  on  health  and  saiety. 
The  NRC  Regulatory  Review  Group 
reviewed  the  existing  requirement  and 
concluded  that  the  frequency  of  medical 
examinations  could  be  reduced  without 
adverse  impact  on  worker  safety.  This 
change  was  recommended  to  the 
CommissicHi  as  a  candidate  for  iicen»>e 
burden  redjittion  in  SECY-94-003  and 
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supported  by  the  Commission  by 
memorandum  from  Samuel  J.  Chilk  to 
James  R.  Taylor  dated  February- 14. 
1994. 

The  ANSI  reviewed  this  issue  and,  in 
ANSI  Z88.6  1984,  published  a 
recommendation  that  the  frequency  of 
medical  examination  should  be 
determined  by  a  physician  and  should 
be  reduced  based  on  age  of  the  worker. 
ANSI  recommended  an  examination 
every  5  years  up  to  age  35.  every  2  years 
up  to  age  45.  and  annually  thereafter. 
ANSI  also  recommended  special 
additional  evaluations  after  prolonged 
absence  from  work  for  medical  reasons 
or  whenever  a  functional  disability  has 
been  identified.  These  A.NSI 
recommendations  were  reconfirmed  in 
ANSI  Z88.2-1992. 

Consideration  was  given  to  changing 
the  time  of  medical  examination  to 
before  first  field  use  instead  of  before 
initial  fitting  of  respirators,  to  provide 
additional  reUef  of  regulatory  burden. 
Consideration  was  also  given  to 
codifying  the  ANSI  frequencies  as  the 
minimum  acceptable  frequencies  for 
reexamination.  Comment  is  specifically 
requested  on  these  considerations. 

The  proposed  rule  would  provide  for 
periodic  medical  examinations  at  either 
the  12-month  interval  as  currently 
required  or  optionally  at  a  frequency 
determined  by  a  physician.  Under  this 
proposed  rule,  licensees  could  elect  to 
have  the  physician  include  in  the  initial 
medical  examination  or  at  the  next  12- 
month  reexamination,  a  determination 
of  when  each  individual  would  need  to 
be  reexamined.  Part  20  requires  written 
procedures  for  use  of  respiratory 
protection  equipment.  Consequently, 
current  procedures  and  license 
conditions  likely  include  the  annual 
frequency  and  a  change  in  procedures  or 
license  conditions  would  be  needed  to 
-implement  a  change  in  frequency  of 
reexamination.  The  recommended 
frequencies  contained  in  the  ANSI 
standard  may  provide  guidance  on 
determining  an  appropriate  frequency  of 
reexamination  which  may  be  useful  to 
physicians  in  determining  frequency  of 
reexamination.  However,  the 
Commission  is  not  endorsing  this 
standard.  Rather  the  Commission 
believes  that  the  frequency  of 
reexamination  should  be  determined  by 
the  examining  physician. 

The  proposed  rule  uses  the 
terminology  "medically  fit"  rather  than 
"physically  able"  to  usea  respirator. 
This  terminology  has  been  substituted 
because  it  mere  accurately  reflects  the 
purpose  of  the  medical  examination. 

ANSI  Z88.6-1984  provides  guidelines 
for  the  scope  of  an  examination  which 
would  demonstrate  that  a  worker  was 


medically  fit  to  use  respiratory 
protection  devices.  The  guidelines 
include  consideration  of  pulmonary 
function,  cardiovascular  factors, 
neurological  and  psychological 
conditions,  among  others.  The  NRC  staff 
believes  that  these  guidelines  provide 
an  acceptable  working  definition  of  the 
term  "medically  fit." 

Agreement  States 

The  proposed  amendment  would 
apply  to  all  NRC  licensees.  Agreement 
States  must  establish  and  maintain 
compatible  regulations  and  programs. 
Although  the  radiation  protection 
provisions  in  10  CFR  Part  20  are 
normally  Division  I  matters  of 
compatibility,  this  rulemaking  defines 
minimum  procedures  needed  to  ensure 
health  and  safety.  As  such,  an 
Agreement  State  should  have  the 
flexibility  to  keep  the  12-month 
frequency  or  to  impose  an  alternate 
frequency  of  examinations  if 
considerations  in  their  State  warrant 
such  an  approach.  The  proposed 
rulemaking  is  therefore  a  Division  II 
matter  of  compatibility.  The  proposed 
change  was  not  provided  to  the 
Agreement  States  in  advance  of  this 
notice  because  the  change  has  nominal 
impact  on  materials  licensees  and 
because  the  change  is  a  relaxation  of  the 
current  regulatory  requirement. 
However,  this  proposed  rulemaking  was 
discussed  with  representatives  of 
Agreement  States  at  the  Organization  of 
Agreement  State  Managers  Workshop 
and  Public  Meeting  on  Rulemaking  in 
Hemdon,  VA.  on  July  12.  1994.  No 
comments  or  objections  were  offered  by 
the  States.  Agreement  States  have  the 
opportunity  to  comment  on  this 
proposed  change  during  the  public 
comment  period. 

Description 

The  provisions  of  10  CFR  Part  20.1703 
(a)(3)(v)  would  be  changed  to  require 
determination  by  a  physician  prior  to 
initial  fitting  of  respirators,  and 
periodically  thereafter,  either  every  12 
months  or  at  a  frequency  determined  by 
a  physician,  that  the  individual  user  is 
medically  fit  to  use  the  respiratory 
protection  equipment.  Frequency  of 
reexamination  is  changed  from  "at  least 
every  12  months,"  to  "either  every  12 
months  thereafter  or  periodically  at  a 
frequency  determined  by  a  physician." 
with  guidance  from  ANSI  on 
recommended  frequencies  provided  in 
this  statement  of  considerations. 
Guidance  on  the  scope  of  the  medical 
examinations  is  provided  in  ANSI 
Z88.6-1984. 


Impact 

The  Commission  believes  that  these 
proposed  changes  will  constitute  a 
reduction  of  regulatory  burden  and  an 
increase  in  Oexibility  for  licensees, 
without  any  significant  reduction  in 
worker  health  or  safety.  The  medical 
profession  contributed  significantly  to 
development  of  the  reduced  frequencies 
recommended  by  ANSI  and  it  is 
therefore  expected  that  physicians 
performing  examinations  will  be  guided 
by  the  ANSI  recommendations.  ANSI 
recommended  a  frequency  of 
reexamination  based  on  age:  every  5 
years  up  to  age  35;  ever>'  2  years  up  to 
age  45;  and  annually  thereafter.  A 
change  in  procedures  ©r  license 
conditions  would  likely  be  needed  to 
implement  a  change  in  fi^quency  of 
reexamination. 

The  respiratory  use  medical 
examination  is  estimated  to  cost 
approximately  $150  per  examination. 
The  number  of  examinations  performed 
during  an  outage  at  a  nuclear  power 
plant  is  estimated  to  be  500.  If  60  plants 
have  outages  each  year,  the  current  cost 
for  annual  medical  examinations  is  at 
least  $4,500,000.  An  examination  of  the 
demographics  of  the  nuclear  workforce 
(V2  <35  years;  Va  >35  but  <45;  Ve  >45) 
suggests  that  the  number  of  medical 
examinations  could  easily  be  halved 
thus  saving  $2.25  million  each  year  just 
during  maintenance  or  refueling  outages 
at  nuclear  power  plants.  Clearly, 
considerable  savings  can  be  realized  by 
this  change  freeing  resources  for  more 
effective  health  and  safety  efforts. 

Certain  materials  licensees  such  as 
fuel  cycle  facilities,  some  research 
facilities  including  broad  scope 
academic  licensees  and  some 
manufacturing  groups  also  have 
respiratory  protection  programs.  The 
impacts  on  these  licensees  are  tninimal 
because  the  number  of  respirator  users 
is  small.  The  proposed  rule  is  expected 
to  result  in  a  reduction  in  costs  due  to 
a  reduced  frequency  of  medical 
reexamination. 

Although  some  costs  would  be 
incurred  by  licensees  in  making 
revisions  to  procedures  and  license 
conditions,  these  costs  would  be  offset 
by  the  increased  flexibility  and  savings 
resulting  from  reduced  reexamination 
frequency.  Income  to  the  medical 
profession  would  be  reduced  somewhat 
in  those  areas  where  significant 
respiratory  programs  are  in  place. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  NRC  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the 


Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and 
therefore,  an  environmental  impact 
statement  is  not  required. 

The  NRC  has  not  prepared  a  separate 
draft  environmental  assessment.  The 
followiag  discussion  in  conjunction 
with  the  regulatory  analysis  which 
follows  constitutes  the  assessment. 
Performing  a  medical  examination  to 
determine  that  a  worker  is  medically  fit 
to  use  respiratory  protection  equipment 
generates  minimal  waste,  results  in 
small  recordkeeping  burden,  and  has  no 
other  identifiable  environmental  impact. 
The  effect  of  this  rulemaking  woujd  be 
to  allow  a  reduction  in  the  frequency  of 
such  examinations,  thus  reducing  any 
conceivable  environmental  impfK^t  even 
further. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  .or  ainended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980  144 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  tlie 
Office  of  Management  and  Budget, 
approval  number  3150-0014. 

Regulatory  Analysis 

The  regulatory  analysis  for  this 
proposed  rulemaking  is  as  follows: 

1.  Alternatives 

No  Action 

The  annual  medical  examination 
requirement  has  been  in  place  for  a 
number  of  years,  and  is  considered  by 
the  NRC  staff  to  provide  adequate  health 
and  safety  to  workers.  However,  the 
annual  requirement  consumes 
considerable  resources  with  little 
demonstrated  improvement  in  worker 
htalth  X)i  safety  when  compared  to 
longer  examination  interval.'?.  The  ANSI 
commitlee  and  an  extensive  public 
revi.--..  trf^he  proposed  standard  Zsa. 6 
llSfi;  found  no  reasons  for  not 
reducing  the  frequ'ency  of  medical 
examination.  Thus,  it  wouidappear  that 
the  frequency  of  medical  e.vimiKation 
can  t)e.  significantly  reduced  at 
ex)nsiderable  savings  and  with  no 
adverse  impact  on  worker  health  and 
safety.  The  "no-action"  alternative  is 
not  preferable  in  view  of  the  cost  of 
compliance  relative  to  thfrninin-al  risk 
reduction  observed. .  ~ 

Regulatory  Guidance 

The  alternative  of  modifying  tho 
guidance  in  Regulatory  Guide  8.15  is 
not  considered  a  viable altermitive  for 
providing  regulatory  relief  bfx-niise  the 


existing  rule  is  very  specific,  and 
requirements  in  the  regulations  cannot 
be  revised  by  modifying  a  regulatory 
guide. 

Changes  to  Regulation 

Because  the  problem  is  a  specific 
requirement  in  a  rule,  the  most  effective 
solution  providing  regulatory  refief  is  to 
modify  the  rule.  Other  alternatives  such 
as  issuance  of  an  order,  modifying 
license  conditions  or  discretionary 
enforcement  were  considered.  These 
alternatives  are  usually  interim  and  are 
used  when  immediate  action  is  deemed 
necessary.  Because  a  pennanent 
correction  is  desired  and  since  there  is 
no  reason  for  immediate  action,  these 
other  alternatives  were  not  selecteiL 

2.  Impiict  of  Proposed  Action 

Licensees 

Licensees  that  have  respiratory 
protection  programs  will  continue  to  be 
required  to  provide  medical 
examinations  to  workers.  The  only 
proposed  change  is  to  permit  reducing 
the  frequency  at  which  the 
examinations  are  required  based  on 
determination  by  a  physician.  This 
action  would  constitute  a  reduction  in 
burden  and  costs.  Although  minor 
changes  in  procedures  or  license 
conditions  may  be  needed,  the  related 
costs  are  a  one  time  cost  that  would  be 
offset  by  the  savings  in  medical 
reexamination  costs. 

Workers 

Workers  vyould  be  subject  to  medical 
examinations  for  respirator  use  less 
frequently.  As  found  by  the  ANSI 
review,  experience  with  the  annual 
respiratory  medical  examination 
requirement  has  shown  that  less     • 
frequent  examinations  for  younger 
workers,  with  spedal  e.xaminations  if 
conditions  change,  would  be  ad«>quate 
to  identify  any  medical  reasons  for  not 
using  respirators.  The.  proposed  aaion 
vyould  riot  inipact  medical  eNaminatJon 
requirements  adopted  by  ]  -ifinsees  for 
other  reasons.  Licensees  would  continue 
to  be  required  to  conduct  medical 
examinations.  Thus,  the  health  a;)d 
safety  of  workers  would  not  b<^ 
impacted. 

NRC  Resources       " 

h  is  estimal<;d  that  0.2  staff  y^ars  of 
effort  by  NRC  staff  would  be  expended 
during  the  next  year  to-t-omplete  this 
rulemaking. 

The  NRC  requests  public  ctimment  on 
this  regulatory  analysis.  Comments  on 
the  aiialysis  may  be  submitted  to  the 
NRC  as  indicat»»d  undtr  the  ADIWESSES 
heading. 
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Regolatory  FlexibilHy  Certification 

Based  upon  the  information  available 
at  this  stage  of  the  rulemaking 
proceeding  and  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  US.C 
605(b),  the  NRC  certifies  that,  if 
promulgated,  this  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
The  proposed  amendments  would  apply 
to  all  NRC  and  Agreement  State 
licensees.  Because  these  amendments 
would  reduce  burden,  they  are 
considered  to  have  no  adverse  econoniir 
impact  on  any  large  or  small  entities. 

However,  the  NRC  is  seeking 
comments  and  suggested  modifications 
because  of  the  widely  differing 
conditions  under  which  small  license's 
operate.  Any  small  entity  sutiject  to  this 
proposed  regulation  which  detemunes 
that,  because  of  its  size,  it  is  likely  to 
bear  a  disproportionate  adverse 
economic  impact  should  notify  the  NRC 
of  this  in  a  comment  that  specifically 
discusses  the  following  items — 

{a)  The  licensee's  size  in  terms  of 
annual  income  or  revenue,  number  of 
employees; 

(b)  How  the  proposed  regulation 
would  result  in  a  significant  economic 
burden  upon  the  licensee  as  comp.jred 
to  that  on  a  larger  Ucensee; 

(c)  How  the  proposed  regulation 
could  be  modified  to  take  into  accf»ij;ii 
the  licensee's  differing  needs  or 
capabilities; 

(d)  The  benefits  that  would  be  gaintjd 
or  the  detriments  that  would  be  avoided 
by  the  licensee  if  the  proposed 
regulation  was  modified  as  suggested  by 
the  commenter;  and 

(e)  How  the  regulation,  as  modified, 
would  still  adequately  protect  tho 
public  health  and  safety. 

Backfit  Analysts 

Be«;a[ise  10  CFR  Part  20  applies  i:*  n'A 
NRC  licensees,  any  proposed  changes  lo 
this  part  must  be  evaluated  to  def  er:nin»< 
if  these  changes  consritute  backfitting 
for  reactor  licensees  such  that  the 
provisions  of  10  CFR  50.109  apply.  Tin' 
foliovvin,!:;  liiscussion  addressf  s  ih;,t 
evaluation. 

The  10  CFR  .SO.lOa  definitior  of 
"Backfit"  inrluiJesany  modifica'ion  cl 
the  procedures  required  to  operate  a 
facility  resulting  from  an  amended   . 
provision  in  the  Commission's  rij!f»s 
Because  this  proposed  rule  would 
permit  but  not  require  nuclear  power 
reactor  licensees  to  r.iodifv  their 
procodures  regarding  the  frequencv  of 
respimtory  medical  examinations,  the 
NRC  staff  bL'lieves  that  the  propos»'d 
f  hange  dc<es  not  constitute  a  backfit.  In 
addition,  tlie  rffini  of  these  prr!;H>s«'d 
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changes  is  to  increase  flexibility  and 
reduce  the  frequency  at  which  medical 
examinations  for  respiratory  use  are 
required.  It  is  estimated  that  this  rule 
change  would  save  the  nuclear  power 
industry  and  other  NRC  and  state 
licensees  several  million  dollars  per 
year  with  no  adverse  impact  on  worker 
health  and  safety. 

Some  minor  changes  in  procedures  or 
license  conditions  could  be  necessary  if 
a  more  flexible  frequency  of 
examination  is  adopted.  However,  the 
costs  would  be  offset  by  the  savings  in 
reduced  frequency  of  examination. 
Thus,  the  NRC  believes  that  the 
modifications  proposed  are  not  backfits. 

List  of  Subjects  in  10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Source 
material.  Special  nuclear  material. 
Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  20. 

PART  2fr-STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority.  Sees.  53.  63.  65,  81, 103.  104. 
161. 182. 186.  68  Stat.  930.  933,  935.  936. 
937.  948,  953.  955.  as  amended,  (42  U.S.C. 
2073.  2093,  2095.  2111,  2133,  2134.  2201. 
2232,  2236.  2282);  see.  201.  as  amended.  202, 
206,  88  Stat.  1242,  as  amended.  1244, 1246 
(42  U.S.C.  5841,  5842,  5846). 

2.  In  §  20.1703,  the  introductory  text 
of  paragraphs  (a)  and  (a)(3)  is  restated 
and  paragraph  (a)(3)(v)  is  revised  to  read 
as  follows: 

§  20.1703    Use  of  individual  respiratory 
protection  equipment. 

(a)  If  the  licensee  uses  respiratory 
protection  equipment  to  limit  intakes 
pursuant  to  §20. 1702— 

(3)  The  licensee  shall  implement  and 
maintain  a  respiratory  protection 
program  that  includes — 

•        •        *        *        • 

(v)  Determination  by  a  physician  prior 
to  the  initial  fitting  of  respirators,  and 
either  every  12  months  thereafter  or 
periodically  at  a  frequency  determined 
bv  a  physician,  that  the  individual  user 


is  medically  fit  to  use  the  respiratory 
protection  equipment. 

*         *         •         •         • 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  September,  1994. 

For  the  Nuclear  Regulatory-  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
IFR  Doc.  94-22983  Filed  9-15-94;  8:45  ami 
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Rules  Of  Practice  for  Federally 
Assisted  Airport  Proceedings 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  rule;  partial 
withdrawal  and  extension  of  comment 
period. 

SUMMARY:  On  June  9,  1994.  the  Office  of 
the  Secretary  of  Transportation  and  the 
FAA  published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled.  "Rules  of 
Practice  for  Federally  Assisted  Airport 
Proceedings."  The  recently  enacted 
Federal  Aviation  Administration 
Authorization  Act  of  1994  requires  that 
DOT  and  FAA,  in  the  handUng  of  a 
complaint  by  an  airline  that  an  airport 
fee  is  not  reasonable,  use  certain 
procedures  that  are  substantially 
different  from  the  procedures  proposed 
in  the  NPRM.  This  notice  revises  the 
proposal  in  the  NPRM  by  withdrawing 
proposed  Subpart  J,  the  special 
procedures  for  the  handling  of  airport 
fee  complaints,  and  extends  the 
comment  period  for  commenting  on  the 
remaining  proposal.  EXDT  will  propose 
separate  procedures  to  implement  the 
airport  fee  provisions  of  the  new 
legislation. 

DATES:  The  comment  period  for  Notice 
94-18  as  revised  by  this  partial 
withdrawal  is  extended  from  September. 
15,  1994,  to  December  1. 1994. ' 
ADDRESSES:  Comments  should  be 
mailed,  in  triplicate,  to:  Federal 
Aviation  Administration.  Office  of  Chief 
Counsel.  Attention:  Rules  Docket  (AGC- 
10).  Docket  No.  27783.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591.  All  comments 
must  be  marked:  "DocketNo.  27783." 
Comments  on  this  Notice  may  be 
examined  in  room  9150  on  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Molar,  Airports  Law  Branch 
(AGC-€10).  Office  of  the  Chief  Counsel, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  telephone  (202) 
267-3473. 

SUPPLEMENTARY  INFORMATION:  On  June  9. 
1994.  the  Office  of  the  Secretary  of 
Transportation  (OST)  and  the  FAA 
issued  two  related  notices  on  the  subject 
of  Federal  policy  on  airport  rates  and 
charges.  A  notice  of  proposed  policy 
entitled  "Proposed  Policy  Regarding 
Airport  Rates  and  Charges,"  (Proposed 
Policy)  listed  and  explained  the 
principles  that  the  OST  and  the  FAA 
believe  define  Federal  policy  on  the 
rates  and  charges  that  an  airport 
proprietor  can  charge  to  aeronautical 
users  of  the  airport.  (59  FR  29874). 
Notice  94-18.  a  notice  of  proposed 
rulemaking  entitled  "Rules  of  Practice 
for  Federally  Assisted  Airports." 
proposed  detailed  procedures  for  the 
filing,  investigation,  and  adjudication  of 
complaints  against  airports  for  alleged 
violation  of  Federal  requirements  under 
the  airport  and  Airway  Improvement 
Act  of  1982,  as  amended,  and  the  Anti- 
Head  Tax  Act  provisions  of  the  Federal 
Aviation  Act  (59  FR  29880).  The  NPRM 
provided  a  comment  period  extending 
until  August  8, 1994,  and  was  extended 
until  September  15,  1994  (59  FR  41192; 
August  10. 1994). 

Subpart  J  of  the  proposed  rule 
provided  special  procedures  for 
complaints  by  airlines  involving  the  fees 
charged  by  an  airport  proprietor.  In 
brief.  Subpart  J  provided  an  expedited 
formal  investigation  that  included  an 
evidentiary  investigative  hearing 
presided  over  by  a  designated  FAA 
employee.  The  presiding  officer  would 
issue  a  report  of  investigation  to  the 
Assistant  Administrator  for  Airports 
generally  within  90  days  of  the 
complaint.  Within  120  days  of  the 
complaint,  the  Assistant  Administrator 
would  issue  an  initial  determination  of 
whether  the  airport  fee  at  issue  \iplated 
Federal  requirements  that  fees  be  fair 
and  reasonable  and  not  unjustly 
discriminatory.  An  initial  determination 
:  would  be  subject  to  final  decision  by  the 
Administrator  as  a  resuh  of  direct 
written  appeal  or.  in  certain 
circumstances,  of  appeal  from  the  initial 
decision  of  an  FAA  hearing  officer  in  an 
adjudicatory  hearing  requested  by  the 
respondent. 

Federal  Aviation  Authorization  Act  of 
1994 

The  FAA  Authorization  Act  of  1994. 
Public  Law  103-305  (1994 
Authorization  Act)  was  signed  into  law 


on  August  23.  1994.  Section  113  of  the 
1994  Authorization  Act  included 
specific  provisions  for  the  resolution  of 
airport-air  carrier  disputes  concerning 
airport  fees.  To  a  substantial  degree, 
those  provisions  are  different  from  and 
inconsistent  with  the  Subpart  J 
procedures  proposed  earlier  by  the  OST 
and  the  FAA.  Section  113  in  its  entirety 
reads  as  follows: 

SEC.  113.  RESOLUTION  OF  AIRPORT-AIR 
CA'RRIER  DISPUTES  CONCERNING 
AIRPORT  FEES. 

(a)  IN  GENERAL.— Subchapter  I  of  chapter 
471  of  subtitle  VII  is  amended— 

(1)  by  redesignating  section  47129  (and  any 
references  thereto)  as  section  47131:  and 

(2)  by  inserting  after  section  47128  the 
following  new  section: 

"S  47129.  Resolution  of  airport-air  carrier 
disputes  concerning  airport  fees 

.     "(a)  AUTHORITY  TO  REQUEST 
SECRETARYS  DETERMINATION  — 

"(1)  IN  GENERAL.— The  Secretary  of 
Transportation  shall  issue  a  determination  as 
to  whether  a  fee  imposed  upon  one  or  more 
air  carriers  (as  defined  in  section  40102  of 
this  subtitle)  by  the  owner  or  operator  of  an 
airport  is  reasonable  if — 

"(A)  a  written  request  for  such 
determination  is  filed  with  the  Secretary  by 
such  owner  or  operator:  or 

"(B)  a  written  complaint  requesting  such 
determination  is  filed  with  the  Secretary  by 
an  affected  air  carrier  within  60  days  after 
such  carrier  receives  written  notice  of  the  - 
establishment  or  increase  of  such  fee. 

"(2)  CALCULATION  OF  FEE.— A  fee 
subject  to  a  determination  of  reasonableness 
under  this  section  may  be  calculated 
pursuant  to  either  a  compensatory  or  residual 
fee  methodology  or  any  combination  thereof 

•■(3)  SECRETARY  NOT  TO  SET  FEE —In 
determining  whether  a  fee  is  reasonable 
under  this  section,  the  Secretary  may  only 
determine  whether  the  fee  is  reasonable  or 
unreasonable  and  shall  riot  set  the  level  of 
the  fee. 

••(b)  PROCEDURAL  REGULATIONS  —Not 
later  than  90  days  after  the  date  of  the 
enactment  of  this  section,  the  Secretary  shall 
publish  in  the  Federal  Register  final 
regulations,  policy  statements,  or  guidelines 
establishing — 

"(1)  the  procedures  for  acting  upon  any 
written  request  or  complaint  filed  under 
subsection  (a)(1);  and 

"(2)  the  standards  or  guidelines  that  shall 
be  used  by  the  Secretary  in  determining 
under  this  section  whether  an  airport  fee  is 
reasonable. 
■     ''(c)  DECISIONS  BY  SECRETARY —The 
final  regulations,  policy  statements,  or 
guidelines  required  in  subsection  (b)  shall 
provide  the  following: 

."(1)  Not  more  than  120  days  after  an  air 
carrier  files  with  the  Secretary  a  written 
complaint  relating  to  an  airport  fee,  the 
Secretary  shall  issue  a  final  order 
determining  whether  such  fee  is  reasonable. 
"(2)  Within  30  days  after  such  complaint 
is  filed  with  the  Secretary,  the  Secretary  shall 
dismiss  the  complaint  if  no  significant 
dispute  exists  or  shall  assign  the  matter  to  an 
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.administrative  law  judge;  and  thereafter  the 
matter  shall  be  handled  in  accordance  with 
part  302  of  title  14,  Code  of  Federal 
Regulations,  or  as  modified  by  the  Secretary 
to  ensure  an  orderly  disposition  of  the  matter 
within  the  120-day  period  and  any 
specifically  applicable  provisions  of  this 
section. 

■'(3)  The  administrative  law  judge  shall 
issue  a  recommended  decision  within  60 
days  after  the  complaint  is  assigned  or  within 
such  shorter  period  as  the  Secretary  may 
specify. 

"(4)  If  the  Secretary,  upon  the  expiration  of 
120  days  after  the  filing  of  the  complaint,  has' 
not  issued  a  final  order,  the  decision  of  the 
administrative  law  judge  shall  be  deemed  to 
be  the  final  order  of  the  Secretary. 

"(5)  Any  party  to  the  dispute  may  seek 
review  of  a  final  order  of  the  Secretary  under 
this  subsection  in  the  Circuit  Court  of 
Appeals  for  the  District  of  Columbia  Circuit 
or  the  court  of  appeals  in  the  circuit  where 
the  airport  which  gives  rise  to  the  written 
complaint  is  located. 

"(6)  Any  findings  of  fact  in  a  final  order 
of  the  Secretary  under  this  subsection,  if 
supported  by  substantial  evidence,  shall  be 
conclusive  if  challenged  in  a  court  pursuant 
to  this  subsection.  No  objection  to  such  a 
final  order  shall  be  considered  by  the  court 
unless  objection  was  urged  before  an 
administrative  law  judge  or  the  Secretary  at 
a  proceeding  under  this  subsection  or.  if  not 
so  urged,  unless  there  were  reasonable 
grounds  for  failure  to  do  so. 

"(d)  PAYMENT  UNDER  PROTEST; 
GUARANTEE  OF  AIR  CARRIER  ACCESS.— 
■•(1)  PAYMENT  UNDER  PROTEST — 
"(A)  IN  GENERAL— Any  fee  increase  or 
newly  established  fee  which  is  the  subject  of 
a  complaint  that  is  not  dismissed  by  the 
Secretary  shall  be  paid  by  the  complainant 
air  carrier  to  the  airport  under  protest. 
"(B)  REFERRAL  OR  CREDIT.— Any 
amounts  paid  under  this  subsection  by  a 
complainant  air  carrier  to  the  airport  under 
•  protest  shall  be  subject  to  refund  or  credit  to 
the  air  carrier  in  accordance  with  directions 
in  the  final  order  of  the  Secretary  within  30 
davs  of  such  order. 

■■(C)  ASSURANCE  OF  TIMELY 
REPAYMENT.- In  order  lo  assure  thetimely 
repayment,  with  interest,  of  amounts  in 
dispute  determined  not  to  be  reasonable  by 
the  Secretary,  the  airport  shall  obtain  a  letter 
of  credit,  or  surety  bond,  or  other  suitable 
credit  facility,  equal  to  the  amount  in  dispute 
that  is  due  during  the  120-da\  period 
established  by  this  section,  plus  interest, 
unless  the  airport  and  the  complainant  air 
carrier  agree  dtherwise- 

"(D)  DEADLINE.— The  letter  of  credit,  or 
surety  bond,  or  other  suitable  credit  facility 
shall  be  provided  to  the  Secretary  within  20 
days  of  the  filing  of  the  complaint  and  shall 
remain  in  effect  for  30  days  after  the  earlier 
of  120  days  or  the  issuance  of  a  timely  final 
order  by  the  Secretary  determining  whether 
such  fee  is  reasonable. 

"(2)  GUAR.\NTEE  OF  AIR  CARRIER 
ACCESS. — Contingent  upon  an  air  carrier's 
compliance  with  the  requirements  of 
paragraph  (1)  and  pending  the  issuaiice  of  a 
final  order  by  the  Secretary  determining  the 
reasonableness  of  a  fee  that  is  the  subject  of 


a  complaint  filed  under  subsection  (a)(1)(B). 
an  owner  or  operator  of  an  airport  may  not 
deny  an  air  carrier  currently  providing  air 
service  at  the  airport  reasonable  access  to 
airport  facilities  or  service,  or  otherwise 
interfere  with  an  air  carrier's  prices,  routes, 
or  services,  as  a  means  of  enforcing  the  fee 

"(e)  APPLICABILrrY.--This  section  does 
not  apply  to — 

"(1)  a  fee  imposed  pursuant  to  a  written 
agreement  with  air  carriers  using  the 
facilities  of  an  airp>ort; 

"(2)  a  fee  imposed  pursuant  to  a  financing 
agreement  or  covenant  entered  into  prior  lo 
the  date  of  the  enactment  of  this  section:  or 

"(3)  any  other  existing  fee  not  in  dispute 
as  of  such  date  of  enactment. 

••(D  EFFECT  ON  EXISTING 
AGREEME.NTS.- Nothing  in  this  section 
shall  adversely  affect — 

"(1)  the  rights  of  any  party  under  any 
existing  written  agreement  between  an  air 
carrier  and  the  owner  or  operator  of  an 
airport;  or 

"(2)  the  ability  of  an  airport  to  meet  its 
obligations  under  a  financing  agreement,  or 
covenant,  that  is  in  force  as  of  the  date  of  the 
enactment  of  this  section. 

"(g)  DEFINITIONS.— In  this  section,  the 
term  fee'  means  any  rate,  rental  charge, 
landing  fee,  or  other  service  chaise  for  the 
use  of  airport  facilities.". 

(b)  CONFORMING  AMENDMENT —The 
analysis  to  such  chapter  is  amended — 

(1  j  bv  sU-iking  "47129"  and  inserting 
"37131";  and 

(2)  by  inserting  after  the  item  relating  lo 
section  47128  the  follovring: 

"47129.  Resolution  of  airport-air  carrier 
disputes  concerning  airport  fees.". 

Rulemaking  To  Implement  Section  113 

The  OST  and  the  FAA  are  in  the 
process  of  reviewing  the  provisions  of 
Section  113.  Because  the  rules 
previously  proposed  are  in  many 
respects  not  consistent  with  Section 
113,  the  OST  and  the  FAA  are 
considering  new  regulations  to 
implement- the  new  law,  and  currently 
intend  to  publish  a  proposed  rule  for 
public  comment  as  soon  as  the  review 
is  complete.  Notwithstanding  the  90-day 
period  prescribed  in  the  1994 
Authorization  Act  to  complete 
rulemaking,  the  OST  and  the  FAA  will 
provide  an  opportunity  to  comment  on 
the  proposal,  although  commenters  can 
expect  a  relatively  brief  period  for 
public  comment  in  view  of  the  90-day 
period  for  rulemaking  provided  in  the 
legislation.  We  anticipate  publication  of 
proposed  regulations  by  October  15. 
1994  with  a  comment  period  of 
approximately  15  days. 

Related  Actions 

By  a  separate  notice  being  published 
simultaneously  in  the  Federal  Register. 
OST  is  extending  the  comment  period 
on  the  Proposed  Policy  until  October  In. 
1994  and  announcing  out  intention  to 
issue  a  supplemental  notice.  We 
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anticipate  that  the  supplemental  notice 
will  be  published  not  later  than  October 
1,1994. 

Amendment  of  Notice  94-18 

In  consideration  of  the  differences 
between  the  rules  proposed  in  the 
NPRM  and  the  provisions  of  Section  113 
of  the  1994  Authorization  Act.  the  OST 
and  tlje  FAA  beUeve  that  there  is  no 
further  reason  to  seek  pubUc  comment 
on  the  special  provisions  in  the  NPRM 
for  air  carrier  complaints  related  to 
whether  airport  fees  are  reasonable.  At 
the  same  time,  the  remaining 
procedures  proposed  in  the  NPRM, 
which  would  apply  to  the  various  other 
kinds  of  complaints  filed  against 
airports  relating  to  Federal 
requirements,  are  not  affected  by  the 
1994  Authorization  Act.  Accordingly, 
the  OST  and  the  FAA  are  withdrawing 
Subpart  J  of  the  rule  proposed  in  the 
NPRM,  and  are  continuing  the  proposal 
of  all  remaining  provisions  of  the 
NPRM.  In  order  to  permit  additional 
time  for  commenters  to  consider  the 
proposal  as  revised  by  the  withdrawal  of 
Subpart  J,  the  OST  and  the  FAA  are 
extending  the  comment  period. 
Comments  on  the  proposed  rule  are  now 
due  on  or  before  December  1.  1994. 

Regulatory  Evaluation  Summary 

The  NPRM  proposed  the  adoption  of 
a  new  procedure  for  the  filing, 
investigation,  and  adjudication  of 
complaints  against  airports  for  violation 
of  certain  statutes  administered  by  the 
FAA.  The  new  procedures  would  be 
substituted  for  existing  procedures 
under  14  CFR  part  13.  With  the 
exception  of  the  deletion  of  the 
procedure  for  resolution  of  complaints 
by  airlines  regarding  airport  fees,  the 
rule  proposed  in  the  NPRM  has  not 
changed.  Accordingly,  as  stated  in  the 
NPRM,  the  expected  economic  impact 
of  this  propjosed  amendment  would  be 
so  minimal  that  a  full  Regulatory 
Evaluation  is  not  warranted. 

ConclusioD 

For  the  reasons  discussed  in  the 
preamble,  the  FAA  has  determined  that 
this  change  to  the  proposed  regulation 
is  not  economically  significant  under 
Executive  Order  12866.  However,  due  to 
the  public  interest  in  this  rulemaking, 
this  proposed  rule  is  considered 
significant  under  the  Executive  Order. 
The  FAA  certifies  that  this  proposal,  if 
adopted,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is 
considered  significant  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februar>'  26,  1978). 

List  of  Subjects 

14  CFR  Part  13 

Enforcement  procedures. 
Investigations,  Penalties. 

14  CFR  Part  16 


Enforcement  procedures, 
Investigations. 

Partial  Withdrawal  of  the  Proposed 
Amendments 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
13  and  adopt  new  part  16  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  13 
and  16)  as  proposed  in  Notice  94-18. 
except  that  proposed  Subpart  J  of  the 
proposed  rule,  entitled  "Subpart  J — 
Alternate  Procedure  for  Certain 
Complaints  Concerning  Airport  Rates 
and  Charges."  and  related  references  to 
Subpart  J  in  the  index  of  the  proposed 
rule,  are  hereby  withdrawn. 

Issued  in  Washington.  DC.  on  September 
12. 1994. 
Cynthia  Rich. 

Assistant  Administrator  for  Airports. 
(FR  Doc.  94-23022  Filed  9-13-94;  3:34  pm] 

BILLING  CODE  4910-fV-M 


DEPARTMEffr  OF  LABOR 
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Indoor  Air  Quality 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  Proposed  Rulemaking; 
Change  of  hearing  location,  extension  of 
hearing  dates,  and  clarification  of 
hearing  issues. 

SUMMARY:  OSHA  is  changing  the 
location  of  the  hearing  (the  starting  date 
of  the  hearing  remains  unchanged)  and 
extending  the  length  of  the  hearing  to 
accommodate  the  large  number  of 
parties  who  wish  to  participate.  In  order 
to  help  hearing  participants  focus  their 
testimony  on  relevant  issues,  OSHA  is 
also  clarifying  certain  aspects  of  its 
proposal. 

DATES:  The  hearing  will  take  place  from 
September  20. 1994  through  October  14, 
1994  as  scheduled,  but  will  also 
reconvene  for  additional  sessions  from 


October  24  through  November  22,  1994 
and  November  29  through  December  5, 
1994.  The  starting  time  is  10:00  a.m.  on 
the  first  day  and  9:30  a.m.  on  the 
subsequent  days. 

ADDRESSES:  The  first  two  days  of  the 
hearing,  Tuesday,  September  20  and 
Wednesday  September  21,  will  be  at  the 
Andrew  W.  Mellon  Auditorium, 
between  12th  and  13th  Streets  on 
Constitution  Avenue,  N.W., 
Washington,  D.C.  The  third  and  fourth 
days  of  the  hearing,  Thursday, 
September  22  and  Friday,  September  23, 
will  be  at  the  Department  of  Interior 
Auditorium,  1849  "C"  Street,  N.W.,      ' 
Washington,  DC.  The  location  of  the 
hearings  on  subsequent  days  will  be 
announced,  and  may  be  obtained  by 
calling  the  OSHA  Office  of  Information 
and  Consumer  Affairs  at  (202)  219- 
8618. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Hall.  Office  of  Information  and 
Consumer  Affairs.  OSHA,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington,  DC  20210; 
telephone:  (202)  219-8618. 

SUPPLEMENTARY  INFORMATION:  On  April 
5,  1994,  OSHA  issued  a  notice  of 
proposed  rulemaking  addressing  indoor 
air  quality  issues,  including 
environmental  tobacco  smoke  in  the 
workplace.  59  FR  15968.  On  June  14. 
1994  OSHA  issued  a  supplemental 
notice  giving  parties  until  August  13, 
1994  to  submit  comments;  until  August 
5, 1994  to  file  notices  of  intention  to 
appear;  and  until  August  13,  1994  to 
submit  testimony  and  evidence.  The 
hearing  was  scheduled  to  start 
September  20,  1994.  59  FR  30560.  These 
dates  have  not  been  changed. 

A  large  number  of  persons  have  asked 
to  testify  at  this  hearing.  Consequently, 
OSHA  has  extended  the  length  of  the 
hearing  as  specified  above.  OSHA  has 
also  scheduled  the  first  four  days  of  the 
hearing  at  a  larger  auditorium  as 
specified  above.  The  location  of 
subsequent  days  will  be  announced. 
Persons  who  filed  notices  of  intention  to 
appear  have  already  been  notified  of  the 
initial  change  by  mail. 

Clarifications 

Some  of  the  persons  who  filed  notices 
of  intention  to  appear  and  have  been 
scheduled  to  testify  have  indicated 
uncertainty  about  OSHA's  intentions 
with  respect  to  parts  of  the  proposal.  In 
order  to  permit  hearing  participants  to 
focus  their  testimony  on  the  relevant 
issues,  OSHA  is  clarifying  certain 
aspects  of  the  proposed  rule  and 
directing  participants  to  the  relevant 
preamble  discussion  on  other  points. 


OSHA  wishes  to  clarify  that  it  is  not 
proposing  to  regulate  smoking  or  indoor 
air  quality  in  private  homes,  and  does 
not  intend  to  do  so.  The  scope 
provisions  in  the  proposal  cover  only 
"vvorA^  envirorunents"  and  "indoor  or 
enclosed  workplaces."  However,  some 
of  the  comments  indicate  uncertainty  on 
this  matter.  OSHA  intends  to  develop 
even  clearer  language  on  this  point  for 
use  in  a  final  regulation. 

OSHA's  intention  on  this  issue  is 
consistent  with  its  longstanding 
practice.  For  example,  a  statement  of 
policy  set  forth  at  29  CFR  1975.6 
provides  that  domestic  service 
employment  in  a  private  home  is  not 
subject  to  the  requirements  of  the  OSH 
Act. 

Similarly,  OSHA  does  not  intend  its 
proposal  to  apply  to  private  vehicles. 
OSHA  has  no  authority  to  regulate 
smoking  in  cars  and  trucks  used 
privately  or  for  commuting.  The 
objective  of  this  proposed  rule  is  to 
protect  nonsmoking  employees  from  the 
effects  of  passive  smoke.  Therefore, 
OSHA  also  does  not  intend  to  limit 
smoking  in  any  type  of  work  vehicle 
where  the  only  employee(s)  present  are 
smokers.  OSHA  does  not  intend  to 
regulate  taxis  and  limousines,  which  are 
pervasively  regulated  by  state  and  local 
governments.  Also,  such  regulation 
could  pose  serious  feasibility  problems 
if  the  proposal  were  applicable. 
However,  OSHA  expects  comment  on 
whether  the  standard  should  regulate 
smoking  in  other  kinds  of  employer- 
owned  work  vehicles  when  nonsmoking 
employees  are  present.  Similar  scope 
issues  arise  as  to  other  forms  of 
transportation  such  as  ships,  trailers, 
and  busses  used  as  offices,  etc. 
Witnesses  may  wish  to  discuss  this 
matter  so  that  OSHA's  consideration  of 
the  issue  will  include  additional 
relevant  evidence. 

Some  participants  have  expressed 
uncertainty  as  to  the  extent  to  which  a 
final  standard  would  preempt  state  and 
local  regulation  of  smoking  and  other 
indoor  air  quality  issues.  It  is  OSHA's 
intent  that  state  and  local  laws 
consistent  with  this  standard  shall 
remain  in  effect  to  the  full  extent 
permissible.  As  OSHA  pointed  out  at  59 
FR  16033.  Section  18  of  the  OSH  Act 
expresses  Congress'  intent  to  preempt 
state  rules  that  establish  occupational 
safety  and  health  standards  with  respect 
to  issues  covered  by  OSHA  standards, 
unless  the  state  rules  are  part  of  an 
approved  state  plan.  But  Section  18 
does  not  preempt  state  or  local  laws  of 
general  applicability  that  do  not  conflict 
with  OSHA  standards  and  that  regulate 
the  conduct  of  workers  and  non-workers 
alike.  See  Gade  v.  National  Solid  Wastes 


Management  Association,  112  S.  Ct. 
2374  (1992).  Such  laws  r«gulate  workers 
simply  as  members  of  the  general 
public.  OSHA  recognizes  that  many 
state  and  local  governments  have 
enacted  provisions  designed  to  protect 
the  health  of  their  residents  by 
addressing  indoor  air  quality  issues, 
including  exposureto  ETS. 

Finally,  OSHA  notes  that  it  proposed 
that  the  final  standard  not  take  effect 
until  14  months  after  its  publication. 
Specifically  paragraph  (i)  stated  that  the 
effective  date  would  be  60  days  after  the 
date  of  the  publication  of  a  final  rule  in 
the  Federal  Register  and  that  all 
provisions  would  be  implemented  by 
one  year  after  that  date.  59  FR  16038. 
OSHA  requested  comment  and 
testimony  on  whether  those  dates,  or 
longer  or  shorter  dates  were  appropriate 
or  whether  the  start-up  dates  should 
vary  by  provision.  59  FR  16033.  Hearing 
participants  may  also  vvish  to  address 
whether  the  start-up  dates  should  vary 
by  type  of  establishment. 

Participants  have  also  raised  the  issue 
whether  the  start-up  dates  for  the 
ventilation  provisions  of  the  standard 
should  take  account  of  the  contract 
provisions  of  leases  and  the  ventilation 
provisions'  impact  on  lessors  and 
lessees.  It  has  been  suggested,  for 
example,  that  it  might  be  appropriate  to 
relate  the  dates  at  which  employers 
must  comply  with  the  ventilation 
provisions  to  the  renewal  dates  of  their 
commercial  leases  so  that  the  lessor  and 
lessee  may  negotiate  the  financial 
impact  of  these  provisions.  Witnesses 
may  wish  to  testify  further  on  this  issue, 
including  its  health  implications. 

OSHA  noted  in  the  summary  to  the 
proposal  that  it  might  be  appropriate  to   . 
publish  subsequent  Federal  Register 
notices  after  considering  the  views 
presented-by  the  public.  59  FR  15968. 
OSHA  has  now  received  in  excess  of 
100,000  comments  and  will  be  receiving 
extensive  testimony  at  "the  hearing.  In 
light  of  the  intense  interest  in  the  rule, 
the  large  volume  of  evidence  presented, 
and  the  complexity  of  the  issues,  OSHA 
will  carefully  consider  whether  it  is 
appropriate  to  issue  a  further  proposal 
in  the  Federal  Register  discussing  the 
issues  and  evidence  and  giving  the 
public  a  further  opportunity  to 
comment. 

Signed  at  Washington,  D.C.  this  14ih  day 
of  September  1994.   . 
loseph  A.  Dear, 

Assistant  Secretary  for  Occiipational  Safety 
and  Health. 

IFR  Doc.  94-23134  Filed  9-15-94;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION;  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  referred 
to  as  the  "Indiana  program  ")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  (#94-2)  consists 
of  miscellaneous  revisions  to  the 
Indiana  rules.  The  amendment  is 
intended  to  revise  the  Indiana  program 
to  eliminate  topographical  clerical,  and 
spelling  errors  and  to  amend  those 
instances  where  the  word 
"commission"  should  be  changed  to 
"director"  in  accordance  with  Indiana 
Senate  Enrolled  Act  (SE.\)362. 

DATES:  Written  comments  must  be 
received^y  4  pm,  E.S.T.  October  17, 
1994.  If  requested,  a  pubfic  hearing  on 
the  proposed  amendment  will  he  held 
on  October  11.  1994.  Requests  to  speak 
at  the  hearing  must  be  received  bv  4  pm. 
E.S.T.  on  October  3,  1994. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  deUvered  to  Roger  W, 
Calhoun,  Director,  Indianapolis  Field 
Office  at  the  first  address  listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OS.M's 
Indianapolis  Field  Office.  Any  disabled 
individual  who  has  need  for  a  special 
accomnfodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Caf)ehart 
Federal  Building,  Room  301, 
Indianapolis,  Indiana  46204, 
Telephone:  (317)  226-6166 
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Indiana  [)eparlment  of  Natural 
Resources.  402  West  Washington 
Street,  Room  C256.  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1547 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  W.  Calhoun,  Director, 

Indianapolis  Field  Office,  Telephone: 

(317) 226-6166. 

SUPPLEMENTARY  WFORMATKX4: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26.  1982,  Federal  Register  {47 
PR  32071).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10,  914.15,  and  914.16. 

II.  Discussion  ef  the  Proposed 
Amendment 

By  letter  dated  August  25. 1994 
(Administrative  Record  No.  IND-1394). 
Indiana  submitted  program  amendment 
#94-2  concerning  miscellaneous 
revisions  to  the  Indiana  rules  to 
eliminate  typographical,  clerical,  and 
spelling  errors  and  to  amend  those 
instances  where  the  word 
"commission"  should  be  changed  to 
"director"  in  accordance  with  Indiana 
SEA  362.  OSM  approved  SEA  362  as  a 
program  amendment  on  August  2.  1991 
(56  FR  37016).  By  letter  dated  August 
30. 1994,  (Administrative  Record 
Number  IND-1395)  Indiana  submitted 
additional  information  to  supplement 
the  original  submittal  of  August  25. 
1994.  The  supplemental  materials 
consist  of  a  copy  of  the  rules  being 
amended  in  those  instances  where 
"commissioner"  is  being  changed  to 
"director."  The  proposed  amendments 
are  summarized  as  follows. 

A.  Under  IC  4-22-2-38  and  IC  13-4.1, 
the  following  typographical,  clerical,  or 
spelling  errors  are  being  corrected,  or 
the  following  changes  from 
"commission"  to  "director"  are  being 
made: 

(1)  In  310  lAC  12-0.5-9,  delete 
"commission"  and  insert  "director." 

(2)  In  310  lAC  12-0.5-19,  after 
"who,"  insert  "has  the  following 
qualifications." 

(3)  In  310  lAC  12-0.5-19(1),  delete 
"has"  and  insert  "Has,"  and  delete 
"blaster;"  and  insert  "blaster." 

-(4)  In  310  LAC  12-0.5-19(2),  delete 
"has"  and  insert  "Has."  and  delete 
"technology;"  and  insert  "technologv.  ' 

(5)  In  310  LAC  12-0.5-19(3),  delete 
"has"  and  insert  "Has,"  and  delete 


"examination;  and"  and  insert 
"examination". 

(6)  In  310  lAC  12-0.5-19(4),  delete 
"holds"  and  insert  "Holds,"  and  delete 
"commission"  and  insert  "director." 

(7)  In  310  lAC  12-0.5-71,  delete 
"commission"  and  insert  "director." 

(8)  In  310  lAC  12-0.5-85,  delete  "or 
the  commission." 

(9)  In  310  lAC  12-0.5-86,  delete 
"commission"  and  insert  "director," 
and  delete  "its"  and  insert  "the 
director's." 

(10)  In  310  lAC  12-0.5-87,  delete 
"commission"  and  insert  "director." 

(11)  In  310  L'\C  12-0.5-101.  delete 
"commission"  and  insert  "director." 

(12)  In  310  lAC  12-0.5-131,  after 
"reclamation."  insert  "operation,"  and 
delete  "or  the  commission." 

(13)  In  310  lAC  12-2-7(d),  delete 
"commission"  and  insert  "director." 

(14)  In  310  LAC  12-3-6(a),  delete 
"commission"  and  insert  "director." 

(15)  In  310  lAC  12-3-43(c),  delete  "by 
the  commission.  Indiana  Bureau"  and 
insert  "by  the  director,  the  Indiana 
Bureau." 

(16)  In  310  lAC  12-3-104(a),  delete 
"commission"  and  insert  "director." 

(17)  In  310  lAC  12-3-1 16(b),  delete 
"commission"  and  insert  "director." 

(18)  In  310  lAC  12-3-1 18(a),  delete 
"IC  4-22-1"  and  insert  IC  4-21.5." 

(19)  In  310  lAC  12-3-1 18(b),  after 
"commission's."  insert  "or  director's." 

(20)  In  310  lAC  12-3-1 18(c)(4),  delete 
"commission"  and  insert  "director" 

(21)  In  310  LAC  12-3-126.  delete 
"these  regulations"  and  insert  "310  LAC 
12,"  and  delete  "Conunission"  and 
insert  "director." 

(221  In  310  lAC  12-4-17(a),  delete 
"commission"  and  insert  "director." 

(23)  In  310  lAC  12-4-1 7(b),  delete 
"commission"  and  insert  "director." 

(24)  In  310  lAC  12-4-1 7(c),  delete 
"commission"  and  insert  "director"  two 
times. 

(25)  In  310  LAC  12-4-1 7(d)(1),  delete 
"department's"  and  insert  "director's." 

,  (26)  In  310  lAC  12-4-1 7(d)(2),  delete 
"IC  4-22-1"  and  insert  "IC  4-21.5." 

(27)  In  310  lAC  12-4-1 7(d)(3),  delete 
"department"  and  insert  "director." 

(28)  In  310  lAC  12-4-17(e).  delete 
"commission"  and  insert  "director." 

(29)  In  310  L\C  12-4-17(f),  delete 
"department"  and  insert  "director." 

(30)  In  310  lAC  12-4-1 7(g),  delete 
"department"  and  insert  "director." 

(31)  In  310  lAC  12-5-18(a),  delete 
"commission  or  the"  and  insert 
"director." 

(32)  In  310  lAC  12-5-18(a)(2),  delete 
"310  lAC  12-5-21(e)"  and  insert 
"section  21(e)  of  this  rule." 

(33)  In  310  lAC  12-5-18(c),  delete 
"310  lAC  12-5-30"  and  insert  "section 
30  of  this  rule." 


(34)  In  310  lAC  12-&-18(e),  delete 
"310  lAC  12-5-5  through  310  lAC  12- 
5-71"  and  insert  "sections  5  through  17 
of  this  rule,  this  section,  and  sections  19 
through  71  of  this  rule." 

(35)  In  310  lAC  12-5-19(a),  delete 
"310  LAC  12-5-18"  and  insert  "section 
18  of  this  rule." 

(36)  In  310  lAC  12-5-19{b)(l),  delete 
"commission"  and  insert  "director." 

(37)  In  310  lAC  12-5-19(b)(3),  delete 
"310  lAC  12-5-18(d)(2)"  and  insert 
"section  18(d)(2)  of  this  rule." 

(38)  In  310  lAC  12-5-19(c)(2),  delete 
"310  lAC  12-5-18  '  and  insert  "section 
18  of  this  rule." 

(39)  In  310  lAC  12-5-19(c)(3),  delete 
"310  lAC  12-5-18{d)(2)"  and  insert 
"section  18(d)(2)  of  this  rule." 

(40)  In  310  lAC  12-5-32(a),  delete 
"commission"  and  insert  "director." 

.  (41)  In  310  I  AC  12-5-5  5. 1(g).  delete 
"commission"  and  insert  "director." 
and  delete  "(or  the  director  may 
approve)." 

(42)  In  310  lAC  12-5-55.1(i).  delete 
"commission"  and  insert  "director." 

(43)  In  310  lAC  12-5-55.1(k)(l). 
delete  "commission"  and  insert 
"difector." 

(44)  In  310  lAC  12-5-55.1(1),  delete 
"commission"  and  insert  "director," 
and  delete  "(or  the  director  may 
approve)." 

(45)  In  310  lAC  12-5-84(a),  delete 
"the  commission  or." 

(46)  In  310  lAC  12-5-84(a)(2),  delete 
"310  lAC  12-5-87(e)  and  insert  "section 
87(e)  of  this  rule." 

(47)  In  310  lAC  12-5-84(c),  delete 
"310  lAC  12-5-95"  and  insert  "section 
95  of  this  rule." 

(48)  In  310  lAC  12-5-«4(e),  delete 
"310  lAC  12-5-72  through  310  L\C  12- 
5-139"  and  insert  "section  72  through 

83  of  this  rule,  this  section,  and  sections 
85  through  139  of  this  rule." 

(49)  In  3 1 0  IAC  1 2-5-84(g) ,  delete 
"enchancement"  and  insert 
"enhancement." 

(50)  In  310  IAC  12-5-85(a),  delete 
"310  IAC  12-5-64"  and  insert  "section 

84  of  this  rule." 

(51)  In  310  IAC  12-5-e5(b)(l),  delete 
"commission"  and  insert  "director." 

(52)  In  310  IAC  12-5-85(b)(3),  delete 
"310  IAC  12-5-84(d)(2)"  and  insert 
"section  84(d)(2)  of  this  rule." 

(53)  In  310  IAC  12-5-84(c)(2),  delete 
"310  IAC  12-5-84"  and  insert  "section 
84  of  this  rule." 

(54)  In  310  IAC  12-5-85(c){3),  delete 
"310  IAC  12-5-84(d)(2)"  and  insert 
"section  84(d)(2)  of  this  rule." 

(55)  In  310  IAC  12-5-97(a),  delete 
"commission"  and  insert  "director." 

(56)  In  310  IAC  12-5-1 19. 1(g).  delete 
"commission"  and  insert  "director," 
and  delete  "(or  the  director  may 
approve)."  -  , 


(57)  In  310  IAC  12-5-119.1(i).  delete 
"commission"  and  insert  "director." 

(58)  In  310  IAC  12-5-1 19.1(k)(l), 
delete  "commission"  and  insert 
"director." 

(59)  In  310  IAC  12-5-119.1(1),  delete 
"commission"  and  insert  "director," 
and  delete  "(or  the  director  may 
approve." 

(60)  In  310  IAC  12-5-133(a).  delete 
"commission"  and  insert  "director". 

(61)  In  310  IAC  12-5-133{b).  delete 
"commission"  and  insert  "director". 

(62)  In  aiO  IAC  12-5-1 33(c)(6),  delete 
"commission"  and  insert  "director". 

(63)  In  310  IAC  12-5-133(1),  delete 
"commission"  and  insert  "director," 
and  delete  "(or  approved  by  the 
director)." 

(64)  In  310  IAC  12-5-150.l{c),  delete 
"commission  or  the." 

(65)  In  310  IAC  12-5-1 50. 1(e).  delete 
"commission"  and  insert  "director," 
and  delete  "or  to  the  director." 

(66)  In  310  LAC  12-5-150.1(e)(l), 
delete  "commission"  and  insert 
"director,"  and  delete  "1.3"  and  insert 
"one  and  three-tenths  (1.3)." 

(67)  In  310  IAC  12-6-ll(b),  delete 
"31"  and  insert  "thirty-one  (31)." 

(68)  In  310  IACl2-6-ll(c).  delete 
"30"  and  insert  "thirty  (30)." 

(69)  In  310  IAC  12-6-ll(d),  delete 
"5,000  dollars"  and  insert  "five 
thousand  dollars  ($5,000),"  delete 
"commission"  and  insert  "director." 

(70)  In  310  IAC  12-7-l(a)(3).  delete 
"the  Act"  and  insert  "IC  13-4.1." 

(71)  In  310  IAC  12-7-l(a)(7).  delete 
"45"  and  insert  "forty  five  (45),"  and 
delete  "Section"  705.13(a)"  and  insert 
"30  CFR  705.13(a)." 

(72)  In  310  IAC  1 2-7-1  (b),  delete  "the 
Act"  and  insert  "IC  13-4.1." 

(73)  In  310  IAC  12-7-l(c),  delete 
"Commissions"  and  insert  "The 
director." 

(74)  !i,  310  IAC  12-8-€(a)(l),  delete 
"commission"  and  insert  "director." 

(75)  In  310  IAC  12-8-6(b).  delete" 
"commission"  and  insert  "director." 

(76)  In  310  LAC  12-8-7(a),  delete 
"commission's"  and  insert  "director." 

B.  Under  IC  4-22-2-38.  the  following 
typographical,  clerical,  or  spelling  errors 
are  being  corrected:-  . 

(1)  In  310  IAC  12-3-46(b)(3),  delete 
"aluival"  and  insert  "alluvial,"  and 
delete  "anaylses"  and  insert  "analyses." 

(2)  In  310  IAC  12-3-73.1,  delete  "310 
IAC  12-5-78"  and  insert  "310  IAC  12- 
5-78.1." 

(3)  In  310  IAC  12-3-80(b)(2),  delete 
"through  310  LAC  12-5-121"  and  insert 
"and  310  IAC  12-5-121.1." 

(4)  In  310  IAC  12-3-80(b)(3),  delete 
"aluvial"  and  insert  "alluvial." 

(5)  In  310  IAC  12-3-80(b)(4),  delete 
"(viii)"  and  insert  "(vii)." 


(6)  In  310  IAC  12-3-«0(b)(8),  insert  ." 
"after"  (42  U.S.C.  Sec  7401  et  seq.) ' 

(7)  In  310  IAC  12-3-107(a),  delete 
"application"  and  insert  "applications." 

(8)  In  310  IAC  12-3-107(b),  delete 
"30"  and  insert  "thirty  (30)." 

(9)  In  310  IAC  12-5-36(e)(3),  delete 
"response"  and  insert  "response." 

(10)  In  310  IAC  12-5-36(0,  delete 
"boundry"  and  insert  "boundary." 

(11)  In  310  IAC  12^5-36(h)(3)"{ii), 
delete  "of  this  section  at  at "  and  insert 
"of  this  section  at." 

(12)  In  310  IAC  12-5-40(a)  and  (a)(1), 
delete  "500"  and  insert  "five  hundred 
(500)." 

(13)  In  310  LAC  iZ-&-7{a){l).  delete 
"operaton"  and  insert  "operation." 

(14)  In  310  IAC  12-6-12(a),  delete 
"30"  and  insert  "thirty  (30),"  delete 
"12"  and  insert  "twelve  (12),"  delete 
"One  point"  and  insert  "One  (1)  point," 
and  delete  "Five  points"  and  insert 

-  "Five  (5)  points." 

(15)  In  310  IAC  12-6-1 2(b),  delete 
'30"  and  insert  "thirty  (30)." 

(16)  In  310  LAC  12-6-12  (b)(1)  and 
(b)(2).  delete  "15"  and  inserL'fifteen 
(15)." 

(17)  In  310  IAC  12-6-12(b)(2)(i), 
delete  "zero  to  seven  points"  and  insert 
"zero  (0)  to  seven  (7)  points." 

(18)  In  310  IAC  1 2-6-1 2(b)(2)(ii), 
delete  "assign  eight  to  15  points"  and 
insert  "assign  eight  (8)  to  fifteen  (15) 
points." 

(19)  In  310  LAC  12-6-1 2(b)(3).  defete 
"15"  and  insert  "fifteen  (15)." 

(20)  In  310  IAC  12-6-1 2(c)(1),  delete 
"25"  and  insert  "twentv-five  (25)." 

(21)  In  310  LAC  12-6^1 2(c)(l)(i), 
delete  "no"  and  insert  "zero  (0)." 

(22)  In  310  IAC  12-6-12(c)(l)(ii), 
delete  "12"  and  insert  "twelve  (12)." 

(23)  In  310  LAC  12-6-1 2(cMlJ{iii), 
delete  "13  to  19"  and  insert  "thirteen 
(13)  to  nineteen  (19)." 

(24)  In  310  IAC  12-6-12(t  J(l)(iv). 
delete  "20  to  25"  and  insert  'twenty 
(20)  to  twentv-five  (25)." 

(25)  In  310' IAC  12-6-1 2(c)(3),  delete 
"sabatage"  and  insert  "sabotage." 

(26)  In  310  IAC  12-6-12(d)(l){i), 
delete  "30%"  and  insert  "tbirty  percent 
(30%)."  ■  J  r     . 

(27)  In  310  IAC  12-6-12(d)(l)(ii). 
delete  "31  to  40  percent"  and  insert 
"thirty-one  percent  (31%)  to  forty 
percent  (40%)." 

(28)  In  310  LAC  12-6-12(d)(l)(iii), 
delete  "41  to  50  percent"  and  insert 
"forty-one  percent  (41%)  to  fiftv  percent 
(50%)."  -      ■ 

(29)  In  310  LAC  12-6-12(d)(l)(iv), 
delete  "51  to  60  percent"  and  insert 
"fifty-one  percent  (51%)  to  sixty  percent 
(60%)." 

(30)  bi  310  L\C  12-6-12(d)(l)(v), 
delete  "61  to  70  percent"  and  insert 


"sixty-one  percent  (61%)  to  seventy 
percent  (70%)." 

(31)  In  310  LAC  12-6-12(d)(l)(vi), 
delete  "71  to  80  percent '  and  insort 
"seventy-one  percent  (71%)  to  eighty 
percent  (80%),"  and  delete  "(6)"  and 
insert '"(-6)." 

(32)  In  310  IAC  12-6-12(d)(l)(vii). 
delete  "81  to  90  percent"  and  insert 
"eighty-one  percent  (81%)  to  ninety 
percent  (90%)." 

(33)  In  310  L\C  12-6-12(d){l)(viii), 
delete  "91  to  100  percent"  and  insert 
"ninety-one  percent  (91%)  to  one 
hundred  percent  (100%),  and  delete  "0" 
and  insert  "zero  (0)." 

(34)  In  310  L\C  12-6-12(d)(2)(ii), 
delete  "  -  6"  and  insert  "negative  six 
(-6)." 

(35)  In  310  IAC  1 2-6-1 2(d)(2){iii). 
delete  "0"  and  insert  "zero  (0)." 

(36)  In  310  IAC  12-6-15{a),  delete 
"15"  and  insert  "fifteen  (15)." 

(37)  In  310  IAC  12-6-15(b)  and  15(r), 
delete  "30"  and  insert  "thirty  (30)." 

(38)  Li  310  L\C  12-7-2,  delete  "this 
rule"  and  insert  "310  IAC  12-7,"  delete 
"the  Act"  and  insert  "IC  13-4.1"  two 
times,  and  delete  "this  Act"  and  Insert 
"IC  13-4.1," 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  propKtsed 
amendment  satisfies  the  applicable 
program  approval. criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Offit« 
will  not  necessarily  be  considered  In  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  w  ishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m.,  e.s.t.  on  October  3, 
1994.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filingof  a  written  statement  dt  the 
time-of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 


JMI 
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advance  oLthe  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATJON  CONTACT,  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

rV,  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(K)). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Farts  730.  731.  and  732  have- 
been  met. 

National  Environmental  Policy  Act 

No  enviroimiental  impact-statement  is 
required  for  this  rule  since  section 


702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2){C)  of  the  National 
Environmental  PoHcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507efseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  Stale  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relatioris.  Surface 
mining.  Underground  mining. 

Dated:  September  12, 1994. 
Tim  L.  Dieringer, 

Acting  Assistant  Director.  Eastern  Support 
Center. 
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30  CFR  Part  914 

Indiana  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  referred 
to  as  the  "Indiana  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  (#94-3)  consists 


of  revisions  to  the  Indiana  rules 
concerning  performance  standards  for 
restoring  soil  productivity  for  surface 
coal  mining  and  reclamations  under  IC 
13—4.1.  The  amendment  is  intended  to 
revise  the  Indiana  program  to  be 
consistent  with  SMCRA  and  the 
corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.S.T.  October  17. 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  beheld 
on  October  11, 1994.  Requests  to  speak 
at  the  hearing  must  be  received  bv  4:00 
p.m.,  E.S.T.  on  October  3, 1994. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Roger  W. 
Calhoun.  Director,  IndianapoUs  Field 
Office  at  the  first  address  listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
wTitten  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Roger  W.  Calhoun.  Director. 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  Room  301. 
Indianapolis.  Indiana  46204. 
Telephone:  (317)  226-6166 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street.  Room  C256,  Indianapolis. 
Indiana  46204.  Telephone:  (317)  232- 
1547 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun.  Director, 
Indianapolis  Field  Office.  Telephone: 
(317) 226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29.  1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26.  1982.  Federal  Register  (47 
FR  32071).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10.  914.15.  and  914.16. 


II.  Discussion  of  the  Proposed 
.  Amendment 

By  letter  dated  January  4.  1993 
"  (Administrative  Record  Number  IND- 
1193),  Indiana  submitted  a  proposed 
amendment  (#93-1)  intended  to  address 
the  required  program  amendments 
concerning  revegetation  at  30  CFR 
914.16  (i),  (j),  (k),  (1).  and  (m).  See  57  FR 
41869  (September  14,  1982),  and  57  FR 
22653  (May  29, 1992)  for  background  on 
these  required  amendments.  The 
a.mendraents  submitted  on  January  4, 
1993,  were  reviewed  and  approved  by 
the  Director  on  August  2, 1993  (58  FR 
41039). 

By  letter  dated  August  11,  1994 
(Administrative  Record  Number  INB- 
1392),  Indiana  submitted  formal 
program  amendment  #94-3.  The 
proposed  program  amendment  concerns 
the  performance  standards  for  restoring 
soil  productivity  for  surface  coal  mining 
and  reclamation  operations  under  IC 
13-4.1. 

In  its  submittal  of  this  amendment, 
Indiana  stated  all  of  the  rules,  except 
310  I  AC  12-4-16,  were  submitted  in  a 
previous  package  (amendment  #93-1^ 
and  their  amended  language  was 
approved  by  OSM  at  58  FR  4103^ 
(August  2,  1993).  In  addition.  310  lAC 
12-5-145,  which  was  part  of 
amendment  #93-1  has  been  excluded 
from  this  submittal.  Indiana  staled  that 
as  a  result  of  ongoing  Federal  litigation 
over  the  language  of  the  previously- 
submitted  subsection  (c)  of  310  I  AC  12- 
5-145,  the  Indiana  Division  of 
Reclamation  feels  that  this  rule,  as 
printed  at  15  Indiana  Register  (IR)  2167, 
is  adequate  and  effective,  and  that  310 
lAC  12-5-145  will  not  be  resubmitted. 

Only  those  provisions  which  differ 
from  those  amendments  approved  by 
OSM  in  the  August  2,  1992,  Federal 
Register  notice  are  considered  by  OSM 
to  be  amendments  subject  to  public 
review  and  comment  under  this 
announcement.  The  proposed 
amendments  are  summarized  below 

1.310  i'/iC  12-4-16  .Petformanie  Bond 
Rt^tentp;  Requirements 

Subdivision  16(c)|3)(A)  is  aniRnded 
by  deleting  the  work  "or"  and  replacing 
that  word  with  "and."  As  amended, 
subdivision  16(c)(3)(A)  provides  that 
Phase  III  bond  may  be  released  only 
after:  (A)  the  operator  has  succt'ssfully 
completed  all  surface  coal  mining  and 
reclamation  activities  required  in  IC  13- 
4.1,  310  lAC  12,  "and"  the  permit. 

2.  310  lAC  12-5-145    Prime  Farmland; 
Special  Performance  Standards 

Indiana  is  proposing  to  delete 
subsection  145(c)  which  was  approved 


by  OSM  on  August  2,  1994  (58  FR 
41039).  Deleted  subsection  145(c) 
contains  the  following  language:  ".Soil 
reconstruction  shall  be  carried  out  in 
accordance  with  the  specifications  of 
the  Soil  XlkDnservaUon  Service  of  the 
United  States  Department  of  Agriculture 
establishing  prime  farmland  soil 
reconstruction  specifications  for 
Indiana." 

In  its  submittal  of  this  amendment 
Indiana  stated  that  the  language  quoted 
above  was  omitted  because  of  ongoing 
litigation  concerning  the  language  of 
subsection  145(c).  The  litigation  to 
which  Indiana  referred  in  its  submittal 
of  #94-3  is  Indiana  Coal  Council,  Inc. 
vs.  Babbitt,  No.  IP93-1328-C  (S.D.  Ind. 
filed  October  1, 1993). 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  spc-cific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m..  E.S.T.  on  Q^ober 
3, 1994.  The  location  and  time  of  the 
hearing  will  be  arranged  with  tho.se 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
lime  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persoris 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  schedulcnl  to 


speak  and  persons  present  in  the     ' 
audience  who  wish  to  speak  have  be.n 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  All  such  meetings 
will  be  open  to  the  pubfic  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  ewJi 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

rV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  h-is 
conducted  the  re^'iews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
detennined  that,  to  the  extent  allowe<i 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  end  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regidatory  programs  and 
program  am.endments  since  edch  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U..S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
sub.'nitled  by  the  States  must  bo  b<zsed 
solely  on  a  d^ermination  of  whether  the 
submittal  is  consistent  with  SMCRA  iin<l 
its  implementing  Federal  regulations 
and  whether  the  other  requireirv'nJs  i»l. 
30  CFR  P.i;t.s  730.  731.  and  732  h;^ve 
been  met. 

National  Enviionmental  Policy  Ai  I 

No  enviio.amenta!  impact  statement  i> 
required  for  this  rule  since  sertion 
702(d)  of  SMCRA  (30  U.S.C.  1292(<l)) 
provides  that  agency  decisions  on 
propose*!  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  uf 
sedion  102|2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)) 


JMI 
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Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3307  etseq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5  ' 
U.S.C.  601  et seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effoct  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
e.xisting  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  12. 1994. 
Tim  L.  Dieringer, 

Acting  Assistant  Director.  Eastern  Support 

Center. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Chapter  1, 46  CFR  Chapter  I, 
and  49  CFR  Chapter  iV 

[CGD  94-067] 

Metrication 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Coast  Guard  will  hold  a 
public  meeting  to  discuss  strategies  for 
converting  Coast  Guard  regulations  in 
titles  33.  46.  and  49  of  the  Code  of 
Federal  Regulations  to  the  metric 
system.  The  Coast  Guard  is  converting 
to  the  metric  system  because  this  system 
of  measurement  has  been  designated  as 
the  preferred  system  of  measurement  for 
the  United  States  under  Executive  Order 
12770  and  the  Omnibus  Trade  and 
Competitive  Act  of  1988. 
DATES:  The  meeting  will  be  held  on 
November  2,  1994.  between  9  a.m.  and 


3  p.m.  Comments  concerning  this  public 
meeting  must  be  received  on  or  before 
November  15,  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
U.S.  Coast  Guard  Headquarters,  room 
2415,  2100  Second  Street,  SW.. 
Washington,  DC  20593-0001. 

Comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-231). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SW..  Washington.  DC 
20593-0001  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  E.xecutive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  concerning  this  public 
meeting  will  become  part  of  this  docket 
(CGD  91-231)  and  will  be  available  for 
inspection  or  copying  in  room  3406. 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Randall  N.  Crenvvelge.  Project 
Manager.  Oil  Pollution  Act  (OPA  90) 
Staff.  (G-MS-A),  (202)  267-6740.  This 
number  is  equipped  to  record  messages 
on  a  24-hour  basis.  The  fax  number  is 
(202)  267-4624.  Anyone  wishing  to 
make  a  presentation  is  requested  to  call 
this  number  or  to  fax  a  request  with  the 
following  information:  docktet  number 
(CGD  94-067);  name;  company  or 
organizational  affiliation  (if  any);  and 
the  estimated  amount  of  time  needed  for 
the  presentation. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  notice  are  Randall  N. 
Crenwelge,  Project  Manager,  and  Marj- 
Jo  Cooney,  Project  Counsel,  OPA  90 
Staff,  (G-MS-A). 

Background  and  Discussion 

Executive  Order  12770  (E.O.  12770), 
signed  on  July  25,  1991.  and  the 
Omnibus  Trade  and  Competitive  Act  of 
1988  (Pub.  L.  100-418)  both  designate 
the  metric  system  as  the  preferred 
system  of  measurement  for  U.S.  trade 
and  commerce.  E.O.  12770  requires 
Federal  departments  and  agencies  to  use 
the  metric  system  in  their  activities,      ^ 
including  procurements,  grants, 
regulations,  and  agency  programs  and 
functions  related  to  trade,  industry,  and 
commerce.  Metric  usage  must  be  in 
accordance  with  section  3  of  the  Metric 
Conversion  Act  (Pub.  L.  94-168.  89  Stat. 
1007).  as  amended  by  section  5164(b)  of 
the  Omnibus  Trade  and  Competitive  Act 
of  1988. 


Federal  departments  and  agencies 
may  claim  an  exemption  from  the 
requirement  to  convert,  if  use  of  the 
metric  system  would  be  impractical  or 
likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  U.S.  firms. 
Proposed  exceptions  to  metric  usage 
must  follow  an  effective  process  of 
review  by  heads  of  departments  and 
agencies. 

The  U.S.  Coast  Guard's  Metric 
Transition  Plan,  as  required  by  E.O.  . 
12770.  is  specified  in  COMDTINST 
5711.2.  The  Chief  of  the  Office  of 
Marine  Safety.  Security  and 
Environmental  Protection  has 
established  the  strategy  and  procedures 
for  metrication  in  the  "Procedures  for 
Metrication  in  the  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection."  dated  February  26.  1993.  A 
future  rulemaking  will  implement  a 
portion  of  that  strategy. 

English  to  Metric  Conversion  Methods 

The  Coast  Guard  is  considering 
several  methods  for  converting  the 
English  system  measurements  in  its 
regulations  to  the  metric  system. 

The  "soft"  conversion  method  is  also 
known  as  "exact  mathematical 
conversion."  It  is  used  to  obtain  an 
exact  change  in  measurement  units 
only.  The  metric  equivalent  to  an 
English  unit  is  determined  by 
multiplying  by  the  appropriate 
conversion  factor.  It  is  then  rounded  off 
to  the  degree  of  precision  reflected  by 
the  original  English  value.  For  example, 
a  soft  conversion  of  55  miles  per  hour 
(mph)  yields  89  kilometers  per  hour 
(km/hr). 

The  "hard"  metric  conversion  method 
is  known  as  "size  substitution."  Using 
this  method,  an  English  unit  is  replaced 
with  an  accepted  metric  standard  size 
used  for  a  particular  purpose.  Where 
possible,  this  method  is  used  to  convert 
an  English  unit  to  a  metric  unit  that 
conforms  to  an  internationally 
recognized  standard.  For  example,  a 
hard  conversion  of  the  55  mph  yit^lds  a 
speed  of  90  km/hr. 

The  "dual"  system  of  measurement 
and  weights  is  also  knovra  as  "adaptive 
conversion."  It  changes  a  magnitude  in 
one  system  to  a  magnitude  in  another 
that  is  reasonably  equivalent.  This 
process  should  result  in  conversions  to 
magnitudes  that  are  meaningful  and 
practical  in  application.  Thus,  an 
adaptive  conversion  of  55  mph  equates 
to  89  km/hr.  With  the  dual  method,  an 
equivalent  English  unit  would  be  placed 
in  parenthesis  after  the  metric  unit. 

The  Coast  Guard  also  is  considering  a 
fourth  method  of  metric  conversion 


called  the  "hybrid"  method  which 
combines  both  the  hard  and  dual 
conversion  methods.  Using  the  hybrid 
method,  all  EngHsh  units  would  be 
converted  to  metric  using  the  hard 
conversion  method.  Additionally,  an 
English  unit  of  approximate 
equivalency,  typically  the  English 
standard  measurement,  would  be  placed 
in  parenthesis  after  the  metric  unit. 
When  converting  the  regulations, 
existing  English  standards  will  be 
replaced  with  metric  standards  where 
possible.  When  industry  consensus 
standards  are  used,  the  Coast  Guard  will 
attempt  to  incorporate  by  reference 
industry  standards  which  use  standard 
metric  sizes  that  are  equivalent  to  the 
original  Engfish  standards.  The  Coast 
Guard  also  will  encourage  organizations 
that  establish  standards  to  convert 
English  standards  that  are  currently 
incorporated  into  Coast  Guard 
regulations  to  metric.  All  conversions 
will  be  made  so  that  the  final  values  are 
within  the  original  safe  limits  or 
constraints  of  the  engineering  equation. 
Conversions  will  be  made  so  that 
vessels  will  not  be  required  to  meet  a 
different  set  of  standards  or  new 
requirements. 

Some  statutes  under  which  the  Coast 
Guard  operates  contain  measurements 
in  English  units.  In  such  cases,  the  Coast 
Guard  would  apply  a  direct 
mathematical  conversion  so  that  use  of 
the  metric  measurement  would  not 
change  the  statutory  measurement.  For 
example,  79  feet  would  be  converted  to 
24.3  meters.  This  soft  conversion 
method  would  also  be  implemented 
where  adoption  of  the  hard  conversion 
method  might  cause  a  change  in 
magnitude  and  inadvertently  result  in 
application  of  a  different  regulatory 
standard.  The  Coast  Guard  does  not 
intend  conversion  to  the  metric  system 
to  result  in  ihe  application  of  different 
compliance  standards. 

Request  for  Comments 

The  Coast  Guard  is  interested  in 
obtaining  information  on  the  impacts  on 
commercial  ship  operators,  shipyards, 
and  marine  suppliers  of  converting  its 
regulations  to  metric  units  and 
dimensions.  The  Coast  Guard  is 
especially  interested  in  the  publics 
evaluation  of  the  impacts  of  metric 
conversion  on  vessel  design  and 
personnel  safety,  and  the  economic 
feasibility  of  converting  to  the  metric 
system  for  all  segments  of  the  marine 
industry. 

The  Coast  Guard  requests  additional 
information  on  costs,  required  retooling 
or  replacement  of  equipment  or 
materials,  extra  work  requirements, 
current  metric  system  usage,  and  the 


impact  of  metrication  on  small  entities. 
The  Coast  Guard  also  requests 
comments  on  which  system  of  metric 
conversion  is  most  appropriate  for  the 
type  of  vessel  and  its  trade,  or  any  other 
appropriate  considerations.  The  Coast 
Guard  is  concerned  that  conversion  to 
the  metric  system  using  specific 
conversion  methods  may  result  in 
industry's  converting  without  the 
necessary  training  for  its  personnel. 

To  adequately  address  the  issues  and 
obtain  additional  information,  the  Coast 
Guard  will  hold  a  public  meeting  at  the 
time  and  place  indicated  in  this  notice. 
Responses  to  the  following  questions 
would  be  particularly  useful  in 
developing  a  future  notice  of  proposed 
rulemaking  (NPRM). 

1.  In  what  areas,  if  any.  do  you 
currently  use  the  metric  system  in  your 
business? 

2.  What  method  of  metric  conversion 
would  be  most  appropriate  for  your 
business  (hard,  soft,  dual,  or  hybrid)? 

3.  Is  it  more  important  to  have  an 
exact  mathematical  conversion  (soft)  or 
a  convenient  unit  of  measurement 
(hard)? 

4.  What  potential  benefits  3o  you  see 
in  using  the  metric  system? 

5.  Would  a  conversion  to  the  metric 
system  require  the  replacement  of  any 
equipment  or  material  currently  in  use? 
If  so.  what  equipment  or  material  would 
be  replaced,  would  it  be  replaced  by 
new  equipment,  and  at  what  costs? 

6.  What  is  the  estimated  cost  of 
dollars  and  hours  for  your  company  to 
convert  to  the  metric  system? 

7.  Would  conversion  to  the  metric 
system  affect  the  cost  of  your  day-to-day 
operations?  If  so.  how  much  and  why? 

8.  Would  a  conversion  to  the  metric 
system  present  an  extra  burden  of 
compliance  hours?  If  so,  what  areas 
would  be  burdensome,  and  how  many 
hours  of  extra  work  would  you  expect 
to  result  from  a  conversion  to  the  metric 
system? 

9.  What  section{s)  of  the  Code  of 
Federal  Regulations  do  you  use  most 
frequently? 

Dated:  September  12. 1994. 
J.C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard  Chief,  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

(FR  Doc.  94-23012  Filed  9-15-94;  8.45  am) 
BdLING  CODE  491(>-14-M      ",■        ^. 


33  CFR  Part  117 

[CGD07-93-086] 
RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  Sarasota 
FL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


JMI 


SUMMARY:  At  the  request  of  the  Sarasota/ 
Manatee  Metropolitan  Planning 
Organization  (MPO)  and  the  Florida 
Department  of  Transportation  (FDOT). 
(the  bridge  owner),  the  Coast  Guard 
proposes  to  change  the  regulations 
governing  the  Siesta  Key  Drawbridge  on 
SR758,  Gulf  Intracoastal  Waterway  mile 
71.6,  across  Roberts  Bay  at  Sarasota, 
Sarasota  County,  Florida.  This  change  is 
intended  to  relieve  highway  congestion 
while  still  meeting  the  reasonable  needs 
of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  November  15, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  SE.  1st  Avenue,  Miami.  FL 
33131-3050.  or  be  may  be  delivered  to 
Room  406  at  the  above  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  For 
information  concerning  comments  the 
telephone  number  is  305-536-4103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ian  L.  MacCartney.  F*roject  Manager, 
Bridge  Section,  at  (305)  536-5646 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[CGD7-93-086]  and  the  specific  section 
of  this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying.  If  not  practical,  a 
second  copy  of  any  bound  material  ii 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  ail 
comments  received  during  the  comraeni 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Ian 
MacCartney  under  ADDRESSES.  The 
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request  should  include  reasons  why  a 
hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Ian  L. 
MacCartney,  Project  Manager,  and  LT. 
J.M.  Losego,  Project  Counsel. 

Background  and  Purpose 

This  drawbridge  presently  opens  on 
signal  except  that  from  11  a.m.  to  6  p.m. 
on  weekends  and  holidays,  the  draw 
opens  only  on  the  hour,  quarter-hour, 
half-hour  and  three  quarter-hour.  The 
MPO  and  FOOT  requested  that  the 
bridge  open  only  on  the  hour  and  half- 
hour  during  certain  periods  of  each  day 
to  help  reduce  traffic  delays, 
particularly  during  morning  and 
afternoon  commuter  hours  and  on  busy 
weekends.  A  comparison  of  highway 
traffic  volumes  between  1985  and  1991 
indicated  there  has  been  an  overall 
increase  in  traffic  volume  with  current 
levels  exceeding  highway  capacity  (LOS 
F — parking  lot  conditions)  on  weekday 
afternoons  during  the  winter  season 
without  any  bridge  openings.  The 
number  of  bridge  openings  continue  to 
average  less  than  two  per  hour  with  a 
maximum  of  4  openings  per  hour  being 
experienced  periodically  during  the 
winter  season.  Based  on  analysis  of  the 
highway  traHic  and  bridge  opening  data 
provided  by  FOOT  on  June  28.  1993.  the 
Coast  Guard  determined  that  most  of  the 
weekday  delays  were  caused  by  back  to 
back  bridge  openings  which  did  not 
allow  accumulated  vehicle  traffic  to 
clear  before  the  next  opening. 

We  concluded  that  a  30  minute 
opening  schedule  was  not  warranted, 
but.  as  a  compromise,  tested  a  20 
minute  opening  schedule  which  would 
limit  openings  to  3  times  per  hour  daily, 
year  around.  This  test  was  conducted 
from  January  1. 1994,  to  February  23, 
1994.  The  results  demonstrated  that 
strong  cross  winds,  heavy  currents  and 
shallow  water  adjacent  to  the  channel 
near  the  bridge  create  holding 
conditions  for  northbound  vessels  that 
could  become  unsafe  for  navigation  if 
the  opening  schedule  is  extended  to  30 
minutes.  A  daily  20  minute  schedule 
would  help  reduce  traffic  delays 
without  significantly  increasing  the 
danger  to  vessels  caused  by  the 
potentially  unsafe  holding  conditions. 

Discussion  of  Proposed  Amendments 

The  proposed  change  would  limit  the 
maximum  number  of  openings  to  3  per 


hour  with  a  20  minute  opening 
schedule.  Since  the  highway  traffic  data 
shows  roadway  congestion  starts  to 
increase  in  mid  morning,  the  regulated 
period  will  be  from  11  a.m.  to  6  p.m. 
daily.  This  change  should  reduce  traffic 
delays  without  unreasonably  impacting 
navigation. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exeqjpted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  (44  FR  11040; 
February  26.  1979)  is  uimecessary.  We 
conclude  this  because  the  rule  exempts 
tugs  with  tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq] 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 


and  concluded  that,  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reason's  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499.-49  CFR  1.46:  33 
CFR  1.05-l(g). 

2.  In  section  117.287,  paragraph  (b-1) 
is  revised  to  read  as  follows: 

§117.287    Gulf  Intracoastal  Waterway. 

***** 

(b-1)  The  draw  of  the  Siesta  Key 
bridge,  mile  71.6  at  Sarasota,  shall  open 
on  signal,  except  that,  from  11  a.m.  to 
6  p.m.  daily,  the  draw  need  open  only 
on  the  hour,  20  minutes  past  the  hour, 
and  40  minutes  past  the  hour. 
***** 

Dated:  September  1. 1994. 
W.P.  Leahy, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
Seventh  Coast  Guard  District. 
IFR  Doc.  94-23018  Filed  9-15-94;  8:45  ami 
BILLING  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  71-5-6392;  FRL-50723] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revisions;  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District,  et  ai. 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
surface  coasting  of  metal  parts  and 
products. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
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.  emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
-  as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of    . 
proposed  rulemaking  (NPRM)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each  " 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  October  17.  1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street  San      - 
Francisco,  CA  94105.- 
-  Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
-hours.  Copies  of  the  submitted  rule 
■  revisions  are  also  available  for 
inspection  at  tire  following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  L  Street, 

Sacramento,  CA  95814. 
San  Joaquin  Valley' Unified  Air 

Pollution  Control  District,  1999 

Tuolumne  Street,  suite  200.  Fresno. 

CA  93721. 
Kern  County  Air  Pollution  Control 

District,  2700  M  Street,  Suite  290, 

Bakersfield,  CA  93301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3,  1778,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  act),  that  included  the 
following  eight  air  pollution  control 
districts  (APCDs):  Fresno  County  APCD. 
Kern  County  APCD,'  Kings  County 
APCD.  Madera  County  APCD,  Merced 
County  APCD.  San  Joaquin  County 


APCD,  Stanislaus  County  APCD,  and 
Tulare  County  APCD.  43' FR  8964,  40 
CFR  81.305.  Because  some  of  these  areas 
were  unable  to  meet  the  statutory 
attainment  date  of  December  31,  1982. 
California  requested  under  section 
172(a)(2),  and  EPA  approved,  an 
extension  of  the  attainment  date  to 
December  31,  1987.2  On  Mav  26,  ^ggg 
EPA  notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act,  that  the  above 
districts'  portions  of  the  California  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15,  1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  101-549,  104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q.  In 
amend  section  182(a)(2)(A)  of  the  CA.A, 
Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

On  March  20, 1991.  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  (SJVUAPCD)  was  formed.  The 
SJVUAPCD  has  authority  over  the  San 
Joaquin  Valley  Air  Basin  which 
includes  all  of  the  above  eight  counties 
except  for  the  Southeast  Desert  Air 
Basin  portion  of  Kern  County.  Thus, 
Country  Air  Pollution  Control  District 
(KCAPCD)  still  exists,  but  only  has 
authority  over  the  Southeast  Desert  Air 
Basin  portion  of  Kern  County. 

"    Section  182(a)(2)(A)  apphes  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  1 72(b) 
as  interpreted  in  pre-amended 
guidance.3  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  APCDs  found  in  the  San  Joaquin 
Valley  Basin  (now  collectively  known  as 
the  SJVUAPCD)  are  classified  as 


'  At  that  time.  Kern  County  included  portions  of 
two  air  basins:  the  San  Joaquin  Valley  Air  Basin  and 
the  Southeast  Desert  Air  Basin.  The  San  Joaquin 
Valley  Air  Basin  portion  of  Kern  County  was 
designated  as  nonattainment.  and  the  Southeast 
Desert  air  Basin  portion  of  Kern  County  was 
designated  as  unclassified.  See  40  CFR  81.305 
(1991). 


^This  extension  was  not  requested  for  the 
following  counties:  Kern.  Kings,  Madera.  Merced 
and  Tulare.  Thus,  the  attainment  date  for  these 
counties  remained  December  31.  1982. 

'  Among  other  things,  the  pre-amended  guidance 
consists  of  those  portions  of  the  proposed  Post-1987 
ozone  and  carbon  monoxide  policy  that  concern 
RACT.  52  FR  45044  (November  24.  1987):    Issues 
Relating  to  VOC  Regulation  Culpoints,  Deficiencies, 
and  Deviations.  ClariRcation  to  Appendix  D  of 
November  24.  1987  Federal  Register  Notice"  (Blue 
Book)  (notice  of  availability  was  published  in  the 
Federal  Register  on  May  25.  1988);  and  the  existing 
control  technique  guidelines  (CTGs). 


serious;-*  therefore,  these  areas  were 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15.  1991  deadline. 
KCAPCD  was  subject  to  EPA's  SIP-Call. 
but  was  not  subject  to  the  RACT  fix-up 
requirement  and  the  May  15,  1991 
deadhne.5 

The  State  of  California  submitted 
many  revised  K,\CT  rules  for 
incorporation  into  its  SIP  on  May  30. 
1991.  including  the  rules  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
SJVUAPCD  Rule  4603,  Surface  Coating 
of  Metal  parts  and  Products  and 
KCAPCD  Rule  410.4,  Surface  Coating  of 
Metal  Farts  and  Products.  SJVUAPCD 
adopted  Rule  4603  on  May  20.  1993  and 
KCAPCD  adopted  Rule  410.4  on  July  12, 
1993.  These  submitted  rules  were  found 
to  be  complete  on  December  23,  1993 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
appendix  V^  and  are  being  proposed  for 
approval  into  the  SIP. 

Both  rules  control  the  emission  of 
VOCs  from  the  surface  coating  of  metal 
parts  and  products.  VOCs  contribute  to 
the  production  of  ground  level  ozone 
and  smog.  The  rules  were  adopted  as 
part  of  each  district's  efforts  to  achieve 
the  National  Ambient  Air  Qualitv 
Standard  (NAAQS)  for  ozone  and  in 
response  to  EPA's  SIP-Call  and  the 
section  182(a)(20(A)  CAA  requirement. 
The  following  is  EPA's  evaluation  and 
proposed  action  for  these  two  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvabifitv  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  todav's  action. 


■•  The  San  Joaquin  Valley  Air  basin  retained  its 
designation  and  was  classified  by  operation  ef  law 
pursuant  to  section  107(d)  and  section  181(a)  upon 
the  date  of  enactment  of  the  CAA.  See  56  FR  56694 
[.Novembers.  1991). 

-  KCAPCD  was  not  subject  to  the  RACT  fm-up 
requirement  and  the  May  15.  1991  deadline  because 
the  Southeast  Desert  Air  Basin  portion  of  Kern 
County  was  not  a  pre-enactment  nonattainment 
area,  and  thus,  was  not  automatically  designated 
nonattainment  on  the  date  of  enactment  of  the 
Clean  Air  Act  Amendments  of  1990.  (See  sections 
107(d)  and  182(a)(2)(A)  of  the  Clean  Air  Act 
Amendments  of  1990.)  However,  the  KC.\PCD  is 
still  subject  to  the  requirements  of  EPA's  SIP-Call 
because  the  SIP-Call  included  allot  Kern  County, 
the  substantive  requirements  of  the  SIP-Ca!l  are  the 
same  as  those  of  the  statutory  RACT  fix- up 
requirement. 

"EPA  adopted  completeness  criteria  on  February 
16. 1990  (55  FR  5830)  and,  pursuant  to  section 
1 10(K)(1)(A)  of  the  CAA  revised  the  criteria  on 
August  26.  1991  (See  56  FR  422161 
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appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
3.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  Stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
Rules  4603  and  410.4  is  entitled. 
Control  of  Volatile  Organic  Emissions 
from  Existing  Stationary  Sources — 
Volume  VI:  Surface  Coating  of 
Miscellaneous  Metal  Parts  and 
Products..  EPA  document  •  EPA-450/2- 
78-015.  Further  interpretations  of  EPA 
policy  are  foimd  in  the  Blue  Book, 
referred  to  in  footnote  3.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SJVUAPCD's  submitted  Rule  4603 
will  replace  the  existing  surface  coating 
of  metal  parts  and  products  rules  of  the 
eight  APCDs  of  the  SJVUAPCD  and 
KCAPCD's  submitted  Rule  410.4  will 
replace  the  existing  rule  for  the 
southeast  desert  portion  of  Kern  County. 
Both  rules  were  adopted  to  control 
emissions  from  surface  coating  of  metal 
parts  and  products  through  regulation  of 
VOC  content  in  coatings,  storage  and 
cleanup  requirements,  and  other 
administrative  procedures. 

SJVUAPCD  Rule  4603  includes  the 
following  revisions  from  the  current  SIP 
rules; 

•  Reduction  of  VOC  limits  for 
specialty  coatings  to  420  grams  per  liter 
for  consistency  with  the  CTG; 

•Revision  dowrnward  to  15  pounds 
per  day  or  less  (existing  rules  allow  up 
to  50  pounds  per  day)  of  VOC  emissions 
that  a  faciUty  may  emit  and  be  exempt 
from  this  rule; 

•  Addition  of  VOC  standards  for 
specialty  coatings; 

•  Revision  of  the  calculation  of  grams 
of  VOC  per  liter  of  coating  applied  and 
grams  of  VOC  per  liter  of  material  to 
include  subtraction  of  exempt 
compounds  and  water; 

•  Addition  of  and  requirements; 

•  Specification  of  test  methods  to  be 
used  for  compliance  determination: 


•  Addition  of  surface  preparation  and 
cleanup  provisions; 

•  Deletion  of  provision  allowing 
alternative  emission  control 
requirements  as  approved  by  the 
executive  officer; 

•  Deletion  of  transfer  efficiency 
requirement. 

KCAPCD  Rule  410.4  includes  the 
following  revisions  from  the  current  SIP 
rule: 

•  Revision  of  several  definitions  for 
consistency  with  EPA  requirements; 

•  Reduction  of  VOC  limits  for 
specialty  coatings  to  420  grams  of  VOC 
per  liter  of  coating; 

•  Labelling  requirements  have  been 
amended  to  incorporate  language 
suggested  by  EPA; 

•  The  language  in  the  and  section  has 
been  revised  to  clarify  and  requirements 
and  to  include  and  for  add-on  control 
equipment; 

•  The  compliance  schedule  was 
updated. 

EPA  has  evaluated  the  two  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA, 
regulations,  and  EPA  policy.  Therefore, 
SJVUAPCD  Rule  4603  and  KCAPCD 
Rule  410.4  are  being  proposed  for 
approval  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  HO(a)  and  Part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  further 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to.the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic 
-and  envirorunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  part  D  of  the  CAA  do  not  create 
any  new  requirements,  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  federal  SIP-approval  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 


the  nature  of  the  federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Unions  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
741Q(a)(2). 

The  OMB  has  exempted  this  action 
from  review  under  Executive  order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Ozone, 
Reporting  and  requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  September  6,  1994. 
John  C.  Wise, 

Acting  Regional  Administrator. 

|FR  Doc.  94-23024  Filed  9-1.5-94;  8-45  ami 
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40  CFR  Part  52 

[CA  79-1 -6637b;  FRL-5069-3) 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Sacramento  Metropolitan  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Cafifornia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
Architectural  Coatings.  Leaks  from 
SyntheticOrganic.Chemical  and 
Polymer  Manufacturing,  Storage  of 
PiBtroleum  Products.  Organic  Liquid 
Loading,  and  Can  Coating. 

The  intended  effect  of  proposing 
approval  of  these  rxAes  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 


will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  waiting  bv  Qctoher 
17,1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  9,  75  Haulhome  Street,  San 
Francisco.  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPAs 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  af  the  following  locations: 
Rulemaking  Section  (A-5-3).  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 - 
"  Hawthorne  Street-,  San  Francisco.  CA 
94105.  '         ■ 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento,  CA  92123-1095. 
Sacramento  Metropolitan  Air  Quality 
Management  District,'8475  Jackson 
Road,  Suite  230,  Sacramento,  CA 
95826. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief,  Rulemaking 
Section  {A-5-3),  Air  and  Toxics  • 

Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901 . 
Telephone:  (415)  744-1185). 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Sacramento 
Metropolitan  Air  Qualitv  Management 
District  (SMAQMD),  Rule  442, 
Architectural  Coatings;  Rule  443.  Leaks 
from  Synthetic  Organic  Chemical  and 
Pol>'mer  Manufacturing;  Rule  446, 
Storage  of  Petroleum  Products;  Rule 
447,  Organic  Liquid  Loading,  and  Rule 
452,  Can  Coating  submitted  to  EPA  by 
the  California  Air  Resources  Board 
(CARB)  on  March  29.  1994. 

For  further  information,  please  see  the 
information  provided  in  the  Direct  Final  - 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  August  27,  1994. 
Felicia  Marcus, 
Regional  Administrator. 
jFR  Doc,  94-23083  Filed  9-14-94: 10:27  ami 
SILLING  CODE  t5tH0-P  .    . 


40  CFR  Part  85 

[FRL-5073-1] 

Retrofit/Rebuild  Requirements  for  1993 
and  Eariier  Model  Year  Urban  Buses; 
Public  Review  of  an  Application  for 
Certification  of  Equipment 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  agency  receipt  of  an 
application  for  equipment  certification, 
and  initiation  of  the  45  day  review  and 
comment  period.  ' 


JMI 


SUMMARY:  The  Agency  has  received  an 
application  for  certification  of  urban  bus 
retrofit/rebuild  equipment,  and  it  is 
available  for  public  review  and 
comment.  Engelhard  Corporation  has 
applied  for  certification  of  equipment 
applicable  to  both  2-stroke  and  4-stroke 
engines  used  in  urban  buses  for  all 
model  years  up  to  and  including  1993. 
The  application  states  that  the  candidate 
equipment  provides  a  25  percent  or 
greater  reduction  in  emissions  of 
particulate  matter  (PM)  for  petroleum 
fueled  diesel  engines  relative  to  an 
original  engine  configuration  with  no 
aftertreatment  devices  installed.  A  25 
percent  reduction  is  also  claimed  for 
engines  that  have  been  retrofit/rebuilt 
with  certified  new  rebuild  kits  that  do 
not  include  after  treatment  devices.  The 
application  states  that  this  equipment 
will  be  offered  to  all  parties  for  $2,000 
or  less  (in  1992  dollars).  The  application 
would  apply  to  all  urban  bus  operators 
nationwide  that  are  subject  to  the  Urban 
bus  rebuild/retrofit  prograin. 

The  date  of  this  notice  initiates  a  45 
day  period  during  which  EPA  will 
accept  written  comments  relevant  to  the 
potential-certification  of  the  equipment 
included  in  this  appHcation.  Comments 
should  be  provided  in  writing  to  the 
address  listed  under  ADDRESSES. 
-  The  Engelhard  application,  as  well  as 
other  materials  specifically  relevant  to 
it.  are  contained  in  Public  Docket  A-93- 
42,  entitled  ' •Certification  of  Urban  Bus 
Retrofit/Rebuild  Equipment".  This 
docket  is  located  in  room  M-1500, 
Waterside  Mall  (Ground  Floor),  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW,  Washington,  DC  20460. 

Docket  items  may  be  inspected  Irom 
8:00  a.m.  until  4:00  p.m..  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2.  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

DATES:  Comments  must  be  received  by 
October  31,  1994. 

ADDRESSES:  Send  written  comments  to: 
Anthony  Ert),  Technical  Support 
Branch,  Manufacturers  Operations 


Division  (6405J),  U.S.  Environmental 
Protection  Agency;  401  M  St.  SW, 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthonv  Erb,  Telephone:  (202)  233- 
9259. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  April  21.  1993,  EPA  published 
final  Retrofit/Rebuild  Requirements  for 
1993  and  Earlier  Model  Year  Urban 
Buses  (58  FR  21359).  The  retrofit/ 
rebuild  program  is  intended  to  reduce 
the  ambieni  levels  of  particulate  matter 
(PM)  in  urban  areas  and  is  limited  to 
1993  and  earlier  model  year  (MY)  urban 
buses  operating  in  metropoUtan  areas 
with  1980  populations  of  750,000  or 
more,  whose  engines  are  rebuilt  or 
replaced  after  January- 1,  1995. 
Operators  of  the  affected  buses  are 
required  to  choose  between  two 
compliance  options:  Option  1  sets 
particulate  matter  emissions 
requirements  for  each  urban  bus  engine 
in  an  operator's  fleet  which  is  rebuilt  or 
.  replaced:  Option  2  is  a  fleet  averaging 
program  that  sets  out  a  specific  annual 
target  level  for  average  PM  emissions 
from  urban  buses  in  an  operator's  fleet. 

A  key  aspect  of  the  program  is  the 
certification  of  retrofit/rebuild 
equipment.  To  meet  either  of  the  two 
compliance  options,  operators  of  the 
affected  buses  must  use  equipment 
which  has  been  certified  by  EPA. 
Emissions  requirements  under  either  of 
the  two  options  depend  on  the 
availability  of  retrofit/rebuild 
equipment  certified  for  each  engine 
model.  To  be  used  for  Option  1. 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  standard  or  as 
achieving  a  25  percent  reduction  in  PM. 
Equipment  used  for  Option  2  m  ist  be 
certified  as  providing  some  level  of  PM 
reduction  that  would  in  turn  be  claimed 
by  urban  bus  operators  when  calculating 
their  average  fleet  PM  levels  attained 
under  the  program. 

Under  Option  1.  additional 
information  regarding  cost  must  be 
submitted  in  the  apjilication  for 
certification,  in  order  for  certification  of 
that  equipment  to  initiate  (or  trigger) 
program  requirements  for  a  particular 
engine  model.  In  order  for  the 
equipment  to  serve  as  a  trigger,  the 
certifier  must  guarantee  that  the 
equipment  will  be  offered  to  affected 
operators  for  $7,940  or  less  at  the  0.10 
g/bhp-hr  PM  level,  or  for  $2,000  or  less 
for  the  25  percent  or  greater  reduction 
in  PM.  Both  of  the  above  amounts  are 
based  on  1992  dollars  and  include  life 
cvcle  costs. 
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n.  Application  for  Certification 

Engelhard  Corporation  has  applied  for 
certification  of  equipment  applicable  to 
petroleum  fueled  diesel  engines  used  in 
urban  buses  for  the  1993  and  earlier 
model  years.  The  application  states  that 
the  candidate  equipment  provides  a 
25%  or  greater  reduction  in  emissions  of 
particulate  matter  (PiM).  Life  cycle  costs 
for  operators  are  stated  to  be  less  than 
S2000  (in  1992  dollars)  for  all  affected 
operators.  The  use  of  the  equipment  by 
transit  operators  to  meet  program 
requirements  is  discussed  further  below. 

The  equipment  being  certified  is  a 
catalytic  converter  that  also  functions  as 
the  muffler  and  takes  the  place  of  the 
original  muffler  installed  in  the  engine 
exhaust  system. 

The  application  indicates  that  the 
equipment  is  applicable  to  all  1993  and 
earlier  model  year  2-stroke  and  4-stroke 
petroleum  fueled  diesel  engines  that  are 
used  in  urban  buses  and  are  not 
equipped  with  after  treatment  devices. 

Engelhard  Corporation  presents  data 
from  testing  the  equipment  on  a  2-stroke 
1985  model  year  Detroit  Diesel  6V92TA 
engine  documenting  PM  emissions 
reduction  under  two  different  scenarios. 
In  the  first  case,  the  baseline  test  was 
performed  on  the  engine  prior  to 
rebuild.  Then  the  catalytic  converter 
was  added  to  the  exhaust  system  and 
another  test  was  performed.  When  the 
results  of  the  two  tests  were  evaluated, 
the  test  on  the  engine  which  was 
equipped  with  the  catalytic  converter 
indicated  a  41%  decrease  in  PM 
emissions  compared  to  the  baseline  test. 
This  test  also  showed  that  hydrocarbon 
(HC),  carbon  monoxide  (CO),  and  oxides 
of  nitrogen  (NOx)  emissions  were 
within  the  applicable  emission 
standards. 

In  tbs  second  test  sequence,  the 
baseline  test  was  performed  on  the 
engine  after  rebuild.  Then,  as  in  the  first 
test  sequence,  the  catalytic  converter 
was  added  and  a  comparison  test  was 
performed.  When  the  results  of  these 
tests  were  evaluated,  the  test  on  the 
engine  with  the  catalytic  converter 
installed  indicated  a  29%  reduction  in 
PM  emissions  when  compared  with  the 
test  results  for  the  baseline  engine.  The 
HC,  CO,  and  NOx  emissions  for  this  test 
were  also  within  the  applicable 
emission  standards. 

Engelhard  would  like  to  certify  this 
equipment  for  use  on  all  2-stroke  and  4- 
stroke  heavy  duty  urban  bus  engines. 
The  test  data  presented  in  the 
certification  application  are  from  tests 
on  the  DDC  model  6V92TA  heavy  duty 
engine  only.  Additionally,  some  data 
from  tests  run  on  a  4-stroke  medium 
duty  engine  are  also  included.  If  the 


application  is  approved  as  written  it 
would  apply  to  all  2-stroke  and  4-stroke 
urban  bus  engines  manufactured  by  all 
manufacturers  during  the  affected 
model  years. 

Engelhard  Corporation  provided 
smoke  emission  measurements  for  this 
engine  in  the  rebuilt  condition  with  the 
catalytic  converter  installed.  These 
measurements  indicated  that  the  engine 
complied  with  the  applicable  smoke 
standards  when  rebuilt  with  the 
Engelhard  catalytic  converter  installed. 
■  The  information  submitted  by 
Engelhard  Corporation  shows  that  this 
equipment  achieves  a  25%  or  greater 
reduction  in  PM  emissions  vyithin  the 
S2.000  fife  cycle  cost  ceiling.  If  EPA 
approves  the  request  for  certification  of 
this  equipment,  urban  bus  operators 
will  be  required  to  use  this  equipment 
or  other  equipment  certified  to  provide 
25%  or  greater  equivalent  reductions  to 
comply  with  Option  1  of  this  regulation 
beginning  six  months  after  certification 
approval.  This  requirement  will 
continue  unless  other  equipment  which 
reduces  PM  emissions  to  0.10  g/bhp-hr 
is  certified  at  or  below  the  S7,940  life 
cycle  cost  ceiUng. 

Engelhard's  application  does  not 
indicate  that  urban  bus  operators  in  any 
part  of  the  country  would  be  unable  to 
retrofit  their  urban  buses  for  less  than 
the  cost  ceifing.  Therefore,  this 
application  would  apply  to  all  urban 
bus  operators  nationwide  that  are 
subject  to  the  urban  bus  rebuild/retrofit 
program. 

If  EPA  approves  Engelhard's 
certification  request,  urban  bus 
operators  who  choose  to  comply  under 
Option  2  of  this  regulation  may  also  use 
the  Engelhard  equipment.  If  certification 
is  approved  by  EPA,  the  emission  levels 
of  the  Engelhard  rebuild  kit  will  be-used 
to  modify  the  Option  2  post  rebuild 
levels  in  July  1996  for  engine  rebuilds 
scheduled  for  1997  and  thereafter, 
unless  other  rebuild  kits  with  life  cycle 
costs  below  the  life  cycle  cost  ceiling 
and  lower  PM  emission  levels  are 
certified  before  July  1996. 

The  date  of  this  notice  initiates  a  45 
day  period  during  which  EPA  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  described 
in  this  application  should  be  certified. 
Interested  parties  are  encouraged  to 
review  this  application,  and  provide 
comments  related  to  whether  or  not  the 
equipment  described  in  it  should  be 
certified  pursuant  to  the  urban  bus 
retrofit/rebuild  program.  Comments 
should  be  provided  in  writing  to  the 
address  listed  under  ADDRESSES. 

The  Agency  will  review  this 
application,  along  with  comments 
received  from  the  interested  parties,  and 


attempt  to  resolve  or  clarify  issues  as 
necessary.  During  the  review  process, 
EPA  may  add  additional  documents  to 
the  docket  as  a  result  of  the  review 
process.  These  documents  will  also  be 
available  for  public  review  and 
comment  within  the  45  day  period. 

Dated:  September  8. 1994. 
Mary  Nichols, 

Assistant  Administrator  for  Office  of  Air  and 
Radiation. 

(FR  Doc.  94-22976  Filed  9-15-94;  845  am) 
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40  CFR  Part  156 
[OPP-36189A;  FRL-4907-81 

Flammabiirty  Labeling  Requirements 
for  Total  Release  Fogger  Pesticides 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  A  proposed  rule  relating  to 
the  flammability  labeling  requirements 
for  total  release  fogger  pesticides  was 
published  by  the  Agency  in  the  Federal 
Register  on  April  15, 1994  (59  FR 
18058).  The  comment  period  for  the 
Proposed  Rule  expired  on  June  14.  1994. 
Based  on  a  request  from  S.C.  Johnson 
Son,  EPA  is  reopening  the  period  for 
comment  on  this  proposed  rule  for  90 
days  in  order  to  receive  as  much  input 
as  possible. 

DATES:  Comments,  identified  by  the 
document  control  number  [OPP- 
36189A1,  must  be  received  on  or  before 
December  15.  1994. 
ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  and  ftogram 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  bring  comments 
to:  Room  1132,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information' 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for    - 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
;  may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Room  1132  at  the  Virginia 
address  given  above,  from  8:00  a.m.  ta 


4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  DovkTiing,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  CSl.  6th  fioor. 
2800  Crystal  Drive,  Arlington,  VA 
22202.  (703-308-8319). 
SUPPLEMENTARY  INFORMATION:  EPA  has  ""- 
proposed  to  require  additional 
precautionary  labeling  relating  to  the 
fiammability  of  total  release  fogger 
pesticides  (59  FR  18058.  April  15. ' 
1994).  EPA  expects  that  the  additional 
fiammability  label  warnings  will  reduce 
the  potential  for  fires  and  explosions  bv 
alerting  consumers  to  the  dangers  of 
total  release  fogger  and  providing 
specific  directions  for  proper  use  of 
the.se  products  with  minimal  cost  to 
industr>'  or  consumers.  The  comment" 
period  on  this  proposed  rule  expired  on 
June  14.  1994.  Based  on  a  request  from 
S.C.  Johnson  Son,  EPA  is  reopening  the 
period  for  comment  on  this  proposed 
rule  for  90  days  in  order  to  receive  as 
much  input  as  possible. 

S.C.  Jonnson  is  conducting  a  market/ 
consumer  study  to  test  the  effectiveness 
of  the  proposed  language  in 
commmunicating  to  users  the  hazards 
associated  with  these  kinds  of  products. 
This  research  will  be  conducted  within 
the  90-day  comment  period  and  the 
results  will  be  provided  to  the  Agency 
for  consideration. 

4-ist  of  Subjects  in  40  CFR  Part  156 

Environmental  protection. 
Administrative  practice  and  procedure. 
Pesticides.  Labeling. 

Dated:  September  6. 1994. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs 
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BILLING  CODE  656&-60-F 

40  CFR  Parts  260,  261,  and  273 

[FRL-6072-*] 

RiN  2050-AO93 

Hazardous  Waste  Management 
System;  Modification  of  the  Hazardous 
Waste  Program;  Mercury-Containing 
Lamps 

AGENCY:  Environmental  Protection 
Agency.  _       '■  . 

ACTION:  Proposed  rule;  eJctension  of 
comment  period. 
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SUMMARY:  In  response  to  several 
requests,  the  Environmental  Protection 
Agency  (EPA)  is  granting  a  60-day 


e.xtension  to  the  comment  period  for  the 
proposed  rule  entitled  Hazardous  Waste 
Management  System;  Modification  of 
the  Hazardous  Waste  Program:  Mercur\'- 
Containing  Lamps,  which  was 
published  on  July  27. 1994  (59  FR 
38288). 

DATES:  Comments  on  the  July  27.  1994 
notice  of  proposed  rulemaking  (59  FR 
38288)  must  be  submitted  on  or  before 
November  25.  1994. 

ADDRESSES:  Persons  who  wish  to 
icomment  on  the  July  27.. 1994.  notice 
must  provide  an  original  and  two  copies 
of  their  comments,  include  the  docket 
number  (F-94-FLEP-FFFFF).  and  send 
them  to:  EPA  RCRA  Docket  (5305).  U.S. 
EPA.  401  M  Street  SW..  Washington.. DC 
20460.  The  RCRA  Docket  is  located  at 
Room  M2616,  U.S.  Environmental 
Protection  Agenc>-,  401  M  Street  SW.. 
Washington,  DC  20460.  The  docket  is 
open  from  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
rnaterials.  the  public  must  make  an 
appointment  by  calling  (202)  260-9327. 
The  pubhc  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
cost.  Additional  copies  cost  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT;  For 
further  information  concerning  the 
proposed  rule  or  this  extension,  contact 
the  RCRA  Hotline  toll  fi^e  at  (800)  424- 
9346.  In  the  Washington.  D.C. 
metropohtan  area,  call  (703)  412-9810. 
For  rnforraation  regarding  specific 
aspects  of  this  notice,  contact  Kristina 
Meson.  Office  of  Solid  Waste  (5304). 
U.S.  EPA.  401  M  Street  SW.. 
Washington.  DC  20460.  telephone  (202) 
260-5736. 

SUPPLEMENTARY  INFORMATION:  Several 
parties  have" requested  that  EPA  extend 
the  comment  period  for  the  July  27, 
1994  mercury -containing  lamps 
proposal  (59  FR  38288).  Because  EPA 
believes  that  the  mercurj'-containing 
lamps  issue  is  very  complex  and  that 
the  quality  of  a  final  rule  may  be  greatlv 
improved  if  all  interested  parties  are 
able  to  fully  explore  the  many  issues 
raised  in  the  proposal  prior  to 
submitting  comments,  the  Agency  has 
determined  that  an  extension  of  60  davs 
is  appropriate. 

Dated:  September  12. 1994.    . 
Elliott  P.  Laws. 
Assistant  Administrator. 
(PR  Doc.  94-22975  Filed  9-15-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  45  and  52 

Federal  Acquisition  Regulation; 
Government  Property 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  public  hearing  and 
advance  notice  of  rulemaking. 


SUMMARY:  The  Director  of  Defense 
Procurement.  Department  of  Defense 
(DoD).  is  sponsoring  an  initiative  to 
rewrite  the  Federal  Acquisition 
Regulation  (FAR)  Part  45  on 
Government  Property.  The  objectives  of 
the  initiative  are  to  streamline  and 
improve  the  current  policies  and 
procedures;  eliminate  unnecessary 
burdens  imposed  on  contractors  and 
contracting  officers;  and  to  revkxite  the 
guidance  to  make  it  easier  to  read  and 
understand.  The  Director  of  Defense 
Procurement  intends  to  provide  for  an 
exchange  of  ideas  and  information  with 
Government  and  industr\'  personnel  by 
publishing  this  notice,  soliciting  public 
comments,  and  holding  a  public 
meeting.  All  interested  parties  are 
invited  to  provide  v\Titten  suggestions/ 
comments  for  this  rewrite.  In  addition, 
all  interested  parties  will  be  given  an 
opportunity  to  express  their  views  at  the 
public  hearing  prior  to  the  proposed 
FAR  revisions  being  drafted. 
DATES:  A  public  meeting  will  be  held  at 
9:00  a.m.  on  November  3, 1994.  Persons 
or  organizations  wishing  to  present 
suggestions  or  viewpoints  are  invited  to 
do  so.  Written  comments  and  statements 
for  presentation  should  be  submitted  to 
the  address  below  on  or  before  October 
17,  1994. 

ADDRESSES:  Written  comments  and 
statements  for  presentation  should  be 
submitted  to  Nancy  Ladd.  DAR  Council 
Director.  Attn:  IMD  3D139. 
PDUSUD(A&T)DP/DAR.  3062  Defense 
Pentagon.  Washington.  DC  20301-3062. 

The  public  hearing  will  be  held  in 
Room  208.  Crystal  Gateway  4. 
Arlington.  Virginia.  Individuals  wishing 
to  attend  the  meeting.jncluding 
individuals  wishing  to  make 
presentations,  should  contact  Nancy 
Ladd  prior  to  October  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancv  L.  Ladd.  DAR  Council  Director. 
(703) 604-5929. 

SUPPLEMENTARY  INFORMATON:  This 
initiative  to  rewrite  FAR  Part  45  is 
sponsored  by  the  Director  of  Defense 
Procurement.  Department  of  Defense. 
The  existing  FAR  guidance  on 
government  property  has  undergone 
numerous  revisions  over  the  years  to 
respond  to  concerns  \'oioed  by  Congress, 
the  GAO,  the  DoDIG.  OMB.  military' 


47584  Federal  Register  /  Vol.  59,  No.  179  /  Friday.  September  16,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  179  /  Friday.  September  16.  1994  /  Proposed  Rules  47585 


JMI 


audit  agencies,  and  industry.  The  focus 
has  been  on  storage  of  property; 
property  accountability  and  reporting; 
storage  of  excess  property;  allowability 
of  profits;  contractor  access  to  the  DoD 
Supply  System;  property  rollover  from 
contract  to  contract;  and  so  on.  it  is  now 
appropriate  to  review  these  policies  and 
procedures  in  the  aggregate  and  to 
determine  what  improvements  can  be 
made  in  managing  government  property. 

Nancy  L.  Ladd, 

Director.  Defense  Acquisition  Regulations 

Council. 

jFR  Doc.  94-229.W  Filed  9^13-94.  845  am) 

BILLING  CODE  S0OO-O«-M 


DEPARTMENT  OF  STATE 

Office  of  the  Procurement  Executive 

48  CFR  Parts  601,  602,  603,  604,  605, 
606,  608,  609,  610,  613,  614,  615,  616, 
617,  619,  622,  623,  625,  627,  628,  631, 
632,  633,  634,  636,  637,  639,  642,  643. 
647,  649,  651,  652,  653,  and  67a 

RIN  1400-AA31 

Department  of  State  Acquisition 
Regulation  (DOSAR) 

AGENCY:  Office  of  the  Procurement 
Executive,  Department  of  State. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
the  Department  of  State  Acquisition 
Regulation  (DOSAR)  to  reflect  numerous 
miscellaneous  changes,  additions  and 
deletions  dealing  with  Department  of 
State  (DOS>  internal  or  administrative 
matters.  This  rule  also  sets  forth  policies 
and  procedures  for  procurement 
integrity  requirements,  the  DOS 
standardization  program, 
implementation  of  the  metric  system  for 
DOS  procurements,  the 
Governmentwide  commercial  purchase 
card,  implementation  of  an  affirmative 
procurement  program  for  recovered 
materials.  Defense  Base  Act  insurance 
requirements,  and  alternative  dispute 
resolution.  Finally,  it  raises  the 
threshold  for  major  systems  acquisitions 
from  SIO. 000.000  to  S30.000.000. 
DATES:  Public  comments  must  be 
received  by  November  15.  1994. 
ADDRESSES:  Comments  should  be  sent 
to:  Gladys  Gines,  Senior  Procurement 
Analyst,  Department  of  State.  Office  of 
the  Procurement  Executive.  2201  C 
Street  NW.,  Suite  603,  State  Annex 
Number  6,  Washington,  DC  20.522-0602. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Gines,  telephone  (703)  516- 
1691.  This  is  not  a  toll-free  number 


SUPPLEMENTARY  INFORMATION: 
I.  Major  Revisions  to  the  DOSAR 

A.  Ratification  of  Unauthorized 
Commitments 

DOSAR  601.602-3  and  601.602-3-70 
are  amended  to  delegate  to  the  head  of 
the  contracting  activity  the  authority  to 
ratify  unauthorized  commitments  not 
exceeding  $1,000.  All  unauthorized 
commitments  exceeding  $1,000  will 
continue  to  be  ratified  by  the 
Procurement  Executive.  A  procedural 
change  is  made  to  state  that  the  ratifying 
official  will  notify  the  contractor 
involved  in  the  ratification  as  to 
whether  the  ratification  was  approved. 

B.  Contracting  Officer  Appointments 

DOSAR  601.603-3  is  amended  to 
reflect  the  Department's  change  from  a 
position-based  warrant  system  to  a 
name-based  warrant  system. 

C  Delegations  of  Authority 

DOSAR  601.603-70  is  amended  to 
reflect  the  Department's  current 
organizational  structure  with  respect  to 
procurement  authority.  The  amendment 
separates  those  DOS  offices  which  have 
full  procurement  authority  from  those 
with  limited  procurement  authority. 

D.  Procurement  Integrity 

Subpart  603.1  is  added  to  alert 
potential  contractors  as  to  who  may 
have  access  to  source  selection  or 
proprietary  information,  as  well  as 
information  on  procurement  integrity 
certification  requirements  and  the 
processing  of  violations  or  possible 
violations. 

E.  Contracts  With  Government 
Employees 

Subpart  603.6  is  added  to  state  the 
Departments  policy  regarding  the 
award  of  contracts  to  Federal 
employees.  A  certification  and  contract 
clause  are  also  added  at  652  203-70  and 
652.203-71. 

F.  Interna]  Review  Procedures 

DOSAR  604.7002  is  revised  to  reflect 
changes  in  the  review  thresholds  by  the 
Office  of  the  Procurement  Executive  of 
solicitation  and  contract  actions  for 
domestic  and  overseas  contracting 
activities.  . 

G.  Justification  for  Other  Than  Full  and 
Open  Competition 

DOSAR  606.302-6  is  added  to 
provide  guidance  on  the  use  of  the 
exception  provided  in  FAR  6.302-6 
regarding  acquisitions  involving 
national  security  information. 


H.  Department  of  State  Standardization 
Program 

DOSAR  606.370  is  added  to  provide 
policy  and  guidance  on  the 
Department's  standardization  program. 
This  section  sets  forth  procedures  for 
processing  justifications  for  other  than 
fiill  and  open  competition  when  only 
specified  makes  and  models  of 
equipment  will  meet  the  Department's 
needs. 

/.  List  of  Parties  Excluded  From 
Procurement  Programs 

DOSAR  609.405  is  amended  to 
provide  guidance  to  contracting  officers 
based  oh  a  FAR  class  deviation  issued 
by  the  Procurement  Executive  on  June 
15,  1994.  Since  the  hard  copy  of  the  list 
is  being  terminated  by  GSA,  the 
deviation  provides  for  other 
mechanisms  for  contracting  officers  to 
use  to  check  a  contractor's  debarred 
status,  and  provides  for  an  exemption 
for  overseas  posts  for  certain 
acquisitions. 

/.  Metric  System  Implementation 

DOSAR  Part  610  is  added  to  provide 
implementing  guidelines  in  accordance 
with  section  5164  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  (P.L. 
100-418). 

K.  Governmentwide  Commercial 
Purchase  Card  Program 

DOSAR  613.6-70  is  added  to  provide 
the  Department's  policy  regarding  use  of 
commercial  purchase  cards  when 
making  simplified  acquisitions. 

L.  Solicitation  and  Receipt  of  Proposals 

Subpart  615.4  is  added  to  provide 
guidance  on  the  release  of  solicitation 
mailing  lists  as  opposed  to  the  list  of 
firms  who  submit  proposals  under  an 
RFP;  to  state  that  approval  for 
presolicitation  conferences  one  level 
above  the~contracting  officer  is  not 
required  per  a  class  deviation  approved 
by  the  Procurement  Executive;  to  state 
that  the  uniform  contract  format  shall  bi> 
used  for  all  overseas  acquisitions  except 
those  listed  in  FAR  1 5.406-1  ta)(lW8); 
and  to  provide  for  procedures  to  be  used 
when  releasing  proposals  outside  the 
Government  for  evaluation  purposes. 

.V/.  Unsolicited  Proposals 

Subpart  615.5  is  added  to  state  that 
the  contact  points  for  unsolicited 
proposals  are  the  heads  of  the- 
contracting  activities. 

jV.  Economy  Act  Interagency  Acquisition 
Agreements 

DOSAR  617.504-70  is  added  to  state 
who  has  the  authority  to  execute 
Economy  Act  lAAs  and  to  provide  for 


Department  of  State  Form  DS-1921. 
Award/Modification  of  Interagency 
Acquisition  Agreement. 

O.  Small  Business  Subcontracting  Goals 

DOSAR  619.705-1 4s  added  to  require 
that  contracting  officers  incorporate  the 
Department's  current  fiscal  year  goals  as 
negotiated  with  the  SBA  in  all  pertinent 
Department  solicitations.  A  new 
provision  at  652.219-70  is.added  to- 
accompljsh  this  purpose. 

P.  Hazardous  Material  Identification 

Subpart  623.3  is  added  to  require  that 
all  work,  including  the  handling  of 
hazardous  materials,  shall  comply  with 
the  applicabie  requirements  of  the 
Department  of  St-ate  Safety/Health  and 
Environmental  Management  Resource 
Guide. 

Q.  Resource  Consen-ation  and  Recover\' 

Subpart  623.4  is  added  to  provide 
policy  and  guidance  implementing 
Section  6002  of  the  Resource 
Conservation  and  Recovery  Act  (42 
.  U.S.C.  6962, P.L.  92-580)  regarding  an 
affirmative  proairement  program  for 
recovered  materials.  Associated 
solicitation  provisions  and  contract 
clauses  are  provided  at  652.223-70 
through  652.223-78. 

R.  Defense  Base  Act  Insurance 
Supplementation 

Subpart  628.3  is  added  to  provide 
guidance  on  the  Defense  Base  Act  for 
acquisitions  for  services  or  construction 
which  require  contractor  personnel  to 
perform  work  outside  the  United  States. 
Language  is  also  added  to  provide 
guidance  on  use  of  the  contract  which 
the  Department  has  awarded  to  an 
insurance  broker  and  carrier  to  provide 
Defense  Base  Act  insiu-ance. -Associated 
solicitation  provisions  and  contract 
clauses  are  provided  at  652.228-71 
through  652.228-77. 

S.  Alternative  Dispute  Resolution 

DOSAR  633.214-70  is  added  to 
provide  policy  and  guidance  regarding 
alternative  dispute  resolution. 

T.  Increase  in  Major  Systems 
Acquisition  Threshold 

DOSAR  634.001  is  amended  to 
increase  the  Department's  threshold  for 
major  systems  acquisitions  from 
$10,000,000  to  $30,000,000.  The       "    - 
threshold  has  not  changed  since  1988. 
The  revised  threshold  is  more  .accurate 
given  current  spending  trendsrand 
inflation.  . 

4J.  Contractor  Use  of  Travel  Advances 

Part  651  is  added  to  state  the 
Department's  prohibition  on  issuing 


travel  advances,  official  travel  orders,  or 
Government  Travel  Requisitions  to 
contractors. 

II.  Other  DOSAR  Revisions      - 

Numerous  other  revisions  have  been 
made  to  update  the  DOSAR  to 
implement  FAR  changes  that  have 
occurred,,  to  indicate  appropriate  • 
approving  officials  as  required  by  the 
FAR:  to  delete  obsolete  DOSAR  passages 
and  clauses;  and,  to  reflect  current 
organizational  designations  and 
language.  These  changes  do  not  affect 
the  relationship  between  a  Department 
of  State  organization  and  a  contractor  or 
potential  contractor. 

Several  DOSAR  clauses  have  been 
deleted,  as  thev  are  obsolete.  Thev  are: 
652262-70.  Definitions,  652.214-70, 
Language  Version  (superseded  by  F.^R 
52.214-34,  Submission  of  Offers  in  the 
-  English  Language);  652.214r-72. 
Authorization  to  Perform;  652.232-70. 
Invoice  Requirements  and  652.232-71. 
Method  of  Payment  (Electronic  Funds 
Transfer)  (both  superseded  by  F.AC  94— 
20  which  clarified  that  Prompt  Payment 
Act  requirements  apply  to  overseas 
contracts;  therefore,  FAR  clauses 
52.232-25,  Prompt  Payment  and 
52232-28.  ElectronicFunds  Transfer 
Payment  Methods,  will  be  used). 

The  following  new  DOSAR  clauses 
have  been  added,  in  addition  to  those 
mentioned  in  I.  above:  652.206-70. 
Competition  Advocacy/Ombudsman  (to 
provide  potential  offerors  with  a  contact 
point  if  they  believe  that  a  solicitation 
is  particularly  restrictive  of 
competition);  652.216-71,  Price 
Adjustment  (to  allow  overseas 
contractors  to  be  able  to  adjust  their 
prices  if  the  host  country  government 
enacts  laws,  affecting  actual  costs  of 
direct  service  labor);  652.232-70, 
Payment  Schedule  and  Invoice 
Submission  (Fixed-price)  and  652.232- 
71,  Voucher  Submission  (Cost- 
Reimbursement)  (to  provide  clauses 
pertaining  to  the  submission  of 
invoice.s/vouchers);  652.237-70, 
Compensatory  Time  Off  (to  allow  for 
personal  services  contractors  to  be  given 
compensatory  time  off  for  overtime 
work);  652.237-71,  Identification/ 
Building  Pass  fto  ejisure  that  contractors 
who  work  in  Department  of  State 
facilities  are  properly  cleared  and  have 
an  identification  pass);  and,  652.237-72. 
Observance  of  Legal  Holidays  and 
Administrative  Leave  (for  contracts 
where  contractor  personnel  will  be 
working  on-site  in  any  Department  of 
State  facility). 

The  following  Department  of  State 
forms  have  been  added:  DS-I918, 
PurchaseOrder  File;  DS-1^19.  Delivery 
Order  File,  DS-1910.  Blanket  Purchase 


Agreement  (BPA)  File;  DS-1921. 
Award/Modification  of  Interagency 
Acquisition  Agreement;  and  DS-1910. 
Small  Business/Labor  Surplus  Agency 
Review— Actions  Above  the  Small 
Purchase  Limitation.  These  forms  are  all 
for  internal  Department  or  Government 
use;  since  they  do  not  affect  contractors 
or  potential  contractors,  they  are  not 
being  printed  in  this  Federal  Register 
publication. 

III.  Impact 

The  Departmi'nt  of  State  tertifios 
regulation  will  not  have  a  significant 
economic  im.pact  on  a  substantial 
number  of  small  cntiti«!S  under  the 
Regulatory-  Flexibility  .Act  (5  U.S.C.  601 
etseq). 

List  of  Subjects  in  48  CFR  Parts  601. 
602.  603.  604.  605.  606,  608,  609.  610, 
613.  614.  B15.  616.,617,  619.  622,  623, 
625,  627.  628,  631,  632,  633.  634.  636. 
637.  639.  642.  643.  647.  649.  651.  652. 
653. 670 

Government  procurement. 
Department  of  State  Acquisition 
Regulation  (DOSARJ. 

Accordingly,  title  48,  chapter  6  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  601.  602.  603,  604.  605,  606,  608.. 
609, 613, 614.  615.  616.  617.  619.  622. 
623. 625. 628. 632. 633. 634.  636,  637. 
642.  643,  652.  653  is  revised  to  read  as  ' 
follows: 

Authority:  40  U.S.C.  486(c):  22  U.S  C. 
2658. 

SUBCHAPTER  A— GENERAL 

PART  601— DEPARTMENT  OF  STATE 
ACQUISITION  REGULATIONS 

2.  and  3.  Section  601.000  is  amended 
by  removing  the  last  sentence. 

4.  A  new  subpart  601.1,  consisting  of 
sections  601.101  and  601.105  is  added 
to  read  as  follows: 

Subpart  601.1— Purpose,  Authority, 
Issuance 

Sec. 

601101     Purpose 
601  105    O.V1B  approval  under  the 
Papenvork  Reduction  Act. 

601.101     Purpose. 

The  DOSAR  is  issued  to  provide 
Department  guidance  in  accordance 
with  the  policy  cited  in  FAR  1.301(a)(2). 
The  portions  of  this  regulation  that 
affect  the  relationship  between  a 
Department  of  State  organization  and  a 
contractor  or  potential  contractor  have 
been  published  in  the  Federal  Register 
at  48  CFR  Chapter  6,  in  accordance  with 
FAR  1.301(b). 
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601.105    OMB  approval  under  the 
Paperwoffc  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520)  requires  that 
Federal  agencies  obtain  approval  from 
the  Office  of  Management  and  Budget 
|OMB)  before  collecting  information 
from  ten  (10)  or  more  members  of  the 
public.  The  information  and 
recordkeeping  requirements  contained 
in  this  regulation  have  been  approved 
bv  OMB  under  0MB  Control  Number 
1405-0050. 

5.  Section  601.201-1  is  amended  by 
inserting  the  parenthetical  "(A/OPE)" 
after  the  phrase  "The  Office  of  the 
Procurement  Executive"  in  the  first 
sentence;  by  removing  the  word  "said" 
and  inserting  "a"  in  its  place  in  the 
second  sentence;  and  by  removing  the 
words  "the  Office  of  the  Procurement 
Executive"  and  inserting  the  acronjTn 
"A/OPE"  in  their  place  in  the  third 
s<^ntence. 

6.  Section  601.301  is  revised  to  read 
as  follows: 

601.301    Policy. 

(a)(1)  The  Assistant  Secretary  of  State 
for  Administration  is  the  agency  head 
for  the  purposes  of  FAR  1.301  (see 
Delegation  of  Authority  Na  120  (34  FR 
18095.  October  30, 1969),  as  amended 
by  Delegation  of  Authority  No.  120-4 
(59  FR  38022.  July  26,  1944)).  Under 
Delegation  of  Authority  No.  120-3  (51 
FR  16768,  May  6, 1986),  the  Assistant 
Secretan,'  of  State  for  Administration 
redelegated  to  the  Procurement 
Executive  the  authority  to  prescribe, 
promulgate,  and  amend  DOS  acquisition 
policies,  niles,  and  regulations. 

(2)  The  Department's  procurement 
directives  system  consists  of  the 
following  components: 

(i)TheDOSAR; 

(ii)  Procurement  Policy  Directives 
(I'PUs).  which  provide  basic  policy  or 
procedural  guidance  and  direction.    . 
PPDs  are  issued  on  an  interim  b;isis,  and 
are  subsequently  incorporated  info  the 
next  riM  i-)on  of  the  DO.SAR:  and 

(iiij .'  lOLurement  Information 
Bulletins,  which  provide  general 
information  on  topics  of  interest  to 
contracting  personnel. 

(b)  The  Department  of  Slate 
Acquisition  RfTgulation  (DOSAR)  is 
|)ius<;ribed  under  the  aulhoritv  of  22 
I  ..S.C.  2658  and  40  U  S  C.  486(c) 

(c)  The  EKiSAR  implements  and 
supplements  the  FAR. 

7.  Section  601.302  is  amended  in 
par;igraph  (a)  by  adding  the  phrase  "and 
leases  of  real  property,"  after  the  words 
"including  construction";  removing  the 
comma  after  the  word  "construction"; 
and  adding  the  following  phrase  to  the 
end  of  the  paragraph  ",  or  the  Foreign 


Service  Buildings  Act  of  1926,  as 
amended  (22  U.S.C  292  et  seq)". 

8.  Section  601.303  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

60^J3O3    Publication  and  codification. 

•  •        •         •        • 

(c)  The  DOSAR  shall  be  referenced  in 
the  same  manner  as  described  at  FAR 
1.104-2(c). 

601.403  {Antended] 

9.  Section  601.403  is  amended  by 
removing  the  second  sentence. 

601.404  [Amended] 

10.  Section  601.404  is  amended  by 
removing  the  second  sentence. 

601.405  [Anr)ended] 

11.  Section  601.405  is  amended  by 
removing  the  second  sentence. 

601.470  [Anwnded] 

12.  Section  601.470  is  amended  by 
removing  the  second  sentence. 

601.471  [Amended] 

13.  Section  601 .471  is  amended  by 
removing  the  parenthetical  "^see 
601.603-70)"  in  the  first  sentence  of 
paragraph  (a)  introductory  text;  and  by 
revising  paragraphs  (a)(1)  and  (b)  to  read 
as  follows: 

601.471    Procedures. 

(a)  •   •   * 

(1)  The  nature  of  the  deviation 
requested,  including  whether  it  is  an 
individual  or  class  deviation; 

•  *        •        •        « 

(b)  The  head  of  the  contracting 
activity  shall  also  submit  all  pertinent 
documentation  supporting  the  request. 

•  *        •        II        • 

14  Section  601.570  is  revised  to  read 
as  follows: 

601.570    Rulemaking. 

(a)  The  DOSAR  is  promulgated  and 
may  be  revised,  as  necessary,  in 
accordance  with  FAR  Part  1. 

fb)  The  Procurement  Executive  shall 
issue  all  DOS  acquisition  regulations. 

15.  Section  601.601-1  is  amended  in 
paragraph  (a)  by  removing  the  word 
"let"  and  inserting  the  word  "awarded" 
In  its  place;  by  removing  the  words 
"including  interagency  agreements"  and 
inserting  in  their  place  the  words 
"including  FAR-covered  interagency 
acquisition  agreements"  in  the  first 
sentence  in  paragraph  (b);  and  by 
adding  the  words  "real  and"  preceding 
"personal  property"  ii^  paragraph  (b)  in 
the  first  instance  of  appearance. 

16.  Section  601  602-3  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (b)(1)  and  adding  the  wonis 

',  e.g.,  withdrawal  of  a  contracting 


officer's  warrant  or  a  Contracting' 
Officer's  Representative  delegation  or 
collection  action." 

17.  Section  601.602-3  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows;  and  by  adding  the  following 
sentence  to  the  end  of  paragraph  (c)  as 
follows: 

601 .602-3    Rattftcation  of  unauthorized 

commitments. 

(b)  •   •   • 

(2)  The  head  of  the  contracting 
activity  is  delegated  the  authority  to 
serve  as  the  ratifj-mg  official  for 
unauthorized  contractual  commitments 
not  exceeding  SI, 000.  The  head  of  the 
contracting  activity  may  refer  such 
actions  to  the  Procurement  Executive  foi 
ratification  if  he/she  so  chooses.  All 
unauthorized  conmiitments  in  excess  of 
$1,000  shall  be  ratified  by  the 
Procurement  Executive. 
•        •        •        •        • 

(c)  •  "   •  However,  the  contracting 
officer  is  encouraged  to  obtain  legal 
coiMmrrence  if  there  is  a  question  of   " 
proprietary  or  a  legal  issue. 

18.  Section  601.602-3-70  is  revised  to 
read  as  follows: 

601.602-3-70    Procedures. 

(a)(1)  The  person  who  made  the 
unauthorized  commitment  shall  submit 
all  records  and  documents  concerning 
the  unauthorized  commitment  to  the 
contracting  officer  assigned  the 
ratification  action.  That  person  shall 
provide  a  complete  written,  signed 
statement  of  the  facts,  including  why 
normal  acquisition  procedures  *vere  not 
followed,  why  and  how  the  vendor  was 
selected,  a  list  of  other  sources 
considered,  a  description  of  work  or 
products,  a  statement  regarding  the 
status  of  performance,  an  estimated  or 
agreed  price,  certified  funding  citations, 
and  a  statement  as  to  why  he/she  should 
not  be  personally  liable  for  the  cost,  e.g., 
a  public  purpose  was  served  and  no 
personal  benefit  was  receive<i. 

(2)  When  the  person  who  made  the 
unauthorized  commitment  is  no  longer 
available  to  attest  to  the  circumstances 
of  the  unauthorized  commitment,  an 
officer  from  the  responsible  office  shall 
accomplish  the  requirements  of  this 
paragraph;  the  statement  shall  identify 
the  individual  responsible  for  the 
uniHithnrized  commitment. 

(3)  In  addition,  a  cognizant 
management  official  from  the  office 
which  employed  the  individual  who 
made  the  unauthorized  commitment  at 
the  time  the  unauthorized  commitment 
was  made  shall  provide  a  statement 
detailing  actions  that  he/she  will  tako  Xn 
ensure  that  such  commitments  will  not 


occur  again  under  the  same  or  similar 
circumstances. 

(b)  The  contracting  officer  assigned 
the  ratification  action  shall  prepare  and 
execute  a  recommendation  to  the 
ratifying  official.  The  contracting  officer 
shall  either  recommend  that  the 
ratifying  official  approve  and  ratify  the 
"unauthorized  commitment;  or, 
disapprove  the  ratification  of  the 
unauthorized  commitment. 

(1)  The  recommendation  shall  include 
the  facts  and  circumstances  of  the 
unauthorized  commitment;  the 
information  prescribed  in  FAR  1.602-3 
Cc)(l)  and  (c)(3)  through  (c)(6);  and  a 
recommendation  to  the  ratifying  official 
as  to  whether  the  unauthorized 
commitment  should  be  ratified. 

(2)  Following  the  signature  of  the 
contracting  officer,  the  recommendation 
shall  include  a  statement  that  the 
ratifying  official  could  have  granted 
authority  to  enter  into  a  contractual 
commitment  at  the  time  it  was  made 
and  still  has  the  authority  to  do  so;  that 
the  ratifying  official  hereby  ratifies  (or 
disapproves)  the  unauthorized 
commitment  in  the  amount  specified; 
and  a  date  and  signature  block  for  the 
ratifying  official. 

(c)  The  information  required  in 
paragraph  (b)(1)  of  this  section  shall  be 
supported  by  factual  findings  included 
or  referenced  in  the  recommendation. 

(d)  The  contracting  officer  shall 
submit  the  complete  file  to  the  ratifying 
official.  For  actions  exceeding  $1,000, 
the  file  shall  be  submitted  through  the 
head  of  the  contracting  activity  to  the 
Procurement  Executive. 

(e)  Upon  receipt  and  review  of  the 
complete  file,  if  the  ratifying  official 
ratifies  the  unauthorized  commitment, 
the  file  shall  be  returned,  through  the 
head  of  the  contracting  activity  if  the 
action  exceeds  $1,000,  to  the  contracting 
officer  for  issuance  of  the  appropriate 
contractual  document(s).  If  the  request 
for  ratification  is  not  justified,  the 
ratifying  official  shall  return  the  request 
to  the  head  of  the  contracting  activity  (if 
over  $1,000)  with  a  written  explanation 
for  the  decision  and  a  recommendation 
for  disposition  of  the  action. 

(f)(1)  When  a  ratification  is  approved, 
the  ratifying  official  shall  prepare  a 
letter  to  the  contractor  involved  in  the 
ratification.  The  letter  shall  state  the 
reason(s)  why  the  ratification  was 
approved  and  provide  cautionar>' 
language  to  the  contractor  regarding 
future  instances  of  ratification  actions. 

(2)  When  a  ratification  is  not 
approved,  the  head  of  the  contracting 
activity  shall  prepare  a  letter  to  the 
contractor  advising  that  the  ratification 
was  not  approved.  The  letter  shall  cite 
the  reason(s)  for  the  disapproval. 
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19.  Section  601.603-3  is  revised  to 
read  as  follows: 

601.603-3    Appointment. 

(a)  There  is  no  contracting  officer 
authority  conferred  upon  any  DOS 
employee  by  virtue  of  position.  The 
Procurement  Executive  appoints  all 
DOS  contracting  officers,  in 
conformance  with  FAR  1.603-3.  The 
contracting  officer  shall  retain  the 
original  copy  of  the  Standard  Form 
1402,  Certificate  of  Appointment,  signed 
by  the  Procurement  Executive.  Only 
qualified  employees  shall  be  appointed 
as  contracting  officers.  A/OPE  is 
responsible  for  providing  guidance  and 
oversight  in  managing  such 
appointments. 

Cb)  Contracting  officers  shall  be 
appointed  in  accordance  with  the 
Procurement  Career  Management 
Guidebook,  available  from  A/OPE. 

(c)  Non-Federal  employees.  Only 
United  States  Government  direct-hire 
employees  who  are  U.S.  citizens  shall 
be  appointed  as  contracting  officers. 
Personal  services  contractors.  Foreign 
Service  Nationals,  and  Third  Country 
Nationals  are  not  eligible  for 
appointment  as  DOS  contracting 
officers. 

20.  Section  601.602-70  is  revised  to 
read  as  follows: 

601 .603-70    Delegations  of  authority. 

(a)  Delegations.  As  stated  in  601.603- 
3(a),  there  is  no  contracting  officer 
authority  conferred  by  virtue  of 
position.  Pursuant  to  601.602-l(b),  the 
Procurement  Executive  has  designated 
the  following  as  contracting  activities  as 
defined  in  FAR  2.101.  These  authorities 
are  not  redelegable.  In  addition,  specific 
individuals  are  designated  as  heads  of 
contracting  activities  (HCAs)  (see  FAR 
2.101): 

(1)  Oversee;  posts.  Each  overseas  post 
shall  be  regarded  as  a  contracting 
activity  to  enter  into  and  administer 
contracts  for  the  expenditure  of  funds 
involved  in  the  acquisition  of  supplies, 
equipment,  publications,  and  services; 
to  sell  personal  property;  and  to  lease 
real  property.  The  Principal  Officer,  the 
Administrative  Officer,  or  the 
Supervisory  General  Services  Officer  are 
designated  as  HCAs;  provided,  that  he/ 
she  has  a  contracting  officer's  warrant 
issued  by  the  Procurement  Executive. 

(i)  No  authority  is  delegated  to  enter 
into  cost-reimbursement,  fixed-price 
incentive,  or  fixed-price  redeterminable 
contracts. 

(ii)  When  expressly  authorized  by  a 
U.S.  Goverrunent  agency  which  does  not 
have  a  contracting  officer  at  the  post,  the 
officers  named  in  paragraph  {a)(l) 
introductory  text  may  enter  into 


contracts  for  that  agency.  Use  of  this 
authority  is  subject  to  the  statutory 
authority  of  that  agency  and  any  special 
contract  terms  or  other  requirements 
necessary  for  compliance  with  any 
conditions  or  limitations  applicable  to 
the  funds  of  that  agency.  The  agency's 
authorization  shall  cite  the  statute(s) 
and  state  any  special  contract  terms  or 
other  requirements  with  which  the 
acquisition  so  authorized  must  comply. 
In  view  of  the  contracting  officer's 
responsibility  for  the  legal,  technical, 
and  administrative  sufficiency  of 
contracts,  questions  regarding  the 
propriety  of  contracting  actions  that  the 
post  is  required  to  take  pursuant  to  this 
authority  may  be  referred  to  the 
Department  for  resolution  with  the 
headquarters  of  the  agency  concerned. 

(2)  Office  of  Foreign  Buildings.  The 
authority  to  enter  into  and  administer 
contracts  pursuant  to  the  Foreign 
Service  Buildings  Act  of  1926.  as 
amended  (22  U.S.C.  292  et  seq.),  is 
delegated  to  the  Deputy  Assistant 
Secretary  of  State  for  Foreign  Buildings 
and  to  the  Director  for  Acquisitions  as 
theHCA. 

(3)  Office  of  Acquisition.  The 
authority  to  enter  into  and  administer 
contracts  for  the  expenditure  of  funds 
involved  in  the  acquisition  of  supplies 
and  nonpersonal  services  is  delegated  to 
the  Director  and  Deputy  Director  as  the 
HCA. 

(4)  Foreign  Service  Institute.  The 
authority  to  enter  into  and  administer 
contracts  pursuant  to  Chapter  7.  Title  I, 
of  the  Foreign  Ser\'ice  Act  of  1980.  as 
amended  (22  U.S.C.  4021  et  seq.).  is 
delegated  to  the  Director  of  the  Foreign 
Ser\ice  Institute,  the  Executive  Director, 
the  Deputy  Executive  Director,  and  the 
Supervisory  Contracting  Officer  as  the 
HCA. 

(5)  Office  of  Foreign  Missions.  The 
authority  to  enter  into  and  administer 
contracts  pursuant  to  Title  II  of  the  Slate 
Department  Basic  Authorities  .\ct  of 
1956,  as  amended  (22  U.S.C.  4301  et 
seq).  is  delegated  to  the  Director.  Office 
of  Foreign  Missions,  and  the 
Administrative  Office'r  as  the  HC.^. 

(6)  U.S.  Mission  to  the  United 
Nations.  The  authority  to  enter  into  and 
administer  contracts  pursuant  to  the 
United  Nations  Participation  Act  of 
1945.  as  amended  (22  U.S.C.  287).  is 
delegated  to  the  Counselor  for 
Administration  as  the  HCA. 

(7)  Moscow  Embassy  Building  Control 
Office.  The  authority  to  enter  into  and 
administer  contracts  for  the  planning, 
design,  and  construction  of  the  embassy 
office  building  in  Moscow  is  delegated 
to  the  Director.  Moscow  Embassy 
Building  Control  Office  as  the  HCA. 
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(8)  Diplomatic  Telecommunications 
Service — Program  Office.  The  authority 
to  enter  into  and  administer  contracts 
for  the  leasing  or  purchase  of 
telecommunications  services,  circuits, 
subsystems,  and  associated  professional 
services  is  delegated  to  the  Chief, 
Acquisition  Branch. 

(9)  Regional  Procurement  Support 
Offices,  (i)  The  authority  to  enter  into 
and  administer  contracts  for  the 
expenditure  of  funds  involved  in  the 
acquisition  of  supplies,  equipment, 
publications,  services,  execute  leases  for 
real  property,  and  to  sell  personal 
property  on  behalf  of  overseas  posts  is 
delegated  to  each  Director,  Regional 
Procurement  Support  Office  (RPSO)  as 
the  HCA  at  the  following  locations: 

(A)  RPSO  Bonn  in  conjunction  with 
Embassy  Bonn; 

(fi)  RPSO  Tokyo  in  conjunction  with 
Embassy  Tokyo; 

(C)  RPSO  Singapore  in  conjunction 
with  Embassy  Singapore;  and, 

(D)  RPSO  Miami  in  conjunction  with 
the  Miami  Regional  Center. 

(ii)  The  RPSOs  are  under  the  purview 
and  guidance  of  A/OPE. 

(b)  Other  delegations.  Several  DOS 
offices  have  been  delegated  limited 
procurement  authority,  although  they 
have  not  been  designated  as  HCAs. 
Matters  requiring  HCA  resolution  are 
referred  to  the  Office  of  Acquisition. 
These  delegations  are  provided  only  to 
warranted  contracting  officers  in  the 
respective  offices.  They  are  as  follows: 

(1)  Office  of  Language  Services.  The 
authority  to  enter  into  and  administer 
simplified  acquisition  transactions 
under  FAR  Part  13  and  orders  against 
schedule  contracts  for  interpreting, 
translating,  conference  reporting,  and 
related  language  support  and  escort 
services. 

(2)  Office  of  Overseas  Schools.  The 
authority  to  enter  into  and  administer 
simplified  acquisition  transactions 
under  FAR  Part  13  and  orders  against 
schedule  contracts  pursuant  to  section 
29  of  the  State  Department  Basic 
Authorities  Act  of  1956,  as  amended. 

(3)  Library.  The  authority  to  enter  into 
and  administer  simplific-d  acquisition 
transactions  under  FAR  Part  13  and 
orders  against  schedule  contracts 
pursuant  to  the  provisions  of  the  Public 
Printing  and  Documents  Act  of  1988,  as 
amended,  and  for  the  acquisition  of 
newspapers,  books,  maps,  and 
periodicals, 

(4)  Office  of  International 
Conferences.  The  authority  to  enter  into 
and  administer  simpUfied  acquisition 
transactions  under  FAR  Part  13  and 
orders  against  schedule  contracts 
pursuant  to  section  5,  Title  I,  of  the 


Department  of  State  Basic  Authorities 
Act  of  1956,  as  amended. 

(5)  Bureau  for  Refugee  Programs.  The 
authority  to  enter  into  and  administer 
simplified  acquisition  transactions 
under  FAR  Part  13  and  orders  against 
schedule  contracts  pursuant  to  the 
Migration  and  Refugee  Assistance  Act  of 
1962,  as  amended,  and  Executive  Order 
10077,  dated  January  22, 1963. 

(6)  Bureau  of  International  Narcotics 
Matters.  The  authority  to  enter  into  and 
administer  simplified  acquisition 
transactions  under  FAR  Part  13,  orders 
against  schedule  contracts  and  personal 
services  contracts  pursuant  to  the 
Foreign  Assistance  Act  of  1961,  as 
amended;  and.  48  CFR  Chapter  7, 
Agency  for  International  Development 
Acquisition  Regulation,  including  any 
amendments  thereto. 

21.  Section  601.670  is  added  to  read 
as  follows: 

601 .670    Procurement  Career  Management 
Program. 

(a)  Policy.  The  Department's 
Procurement  Career  Management 
Program  is  designed  to  improve  the 
quality  of  contracting  in  the  Department 
through  the  development  and 
maintenance  of  professional  contracting 
skills  in  accordance  with  the  Federal 
Acquisition  Institute's  Contract 
Specialist  Workbook  and  related 
guidance. 

(b)  Procedures.  Details  of  the 
Department's  Procurement  Career 
Management  Program  are  described  in 
the  Department  of  State  Procurement 
Career  Management  Guidebook.  A/OPE 
shall  provide  guidance  and  oversight. 

PART  602— DEFINITIONS  OF  WORDS 
AND  TERMS 

22.  and  23.  In  section  602.101-70,  the 
definition  of  Consolidated  Receiving 
Point  is  amended  in  the  first  sentence  by 
removing  the  words  "packing  firm 
employed  by"  and  inserting  the  words 
"contractor  under  contract  to"  in  their 
place,  and  by  removing  the  second 
sentence;  the  definiMon  of  Despatch 
Agency  is  amended  by  removing  the 
words  "Office  of  Supply,  Transportation 
and  Procurement"  and  inserting  the 
words  "Office  of  Supply  and 
Transportation"  in  their  place,  by 
removing  the  word  "and"  preceding 
"San  Francfsco,  California",  and  by 
adding  the  words  ";  and,  Seattle, 
Washington"  to  the  end  of  the  second 
sentence;  and  the  definition  of  Third 
country  procurement  is  removed. 

24.  Subpart  602.2,  consisting  of 
sections  602.201  and  602.201-70,  is 
removed. 


PART  603— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

25.  and  26.  Subpart  603.1  is  added  to 
read  as  follows: 

Subpart  603.1 — Safeguards 

Sec. 

603.104    Procurement  integrity. 

603.104-5    Disclosure,  protection,  and 

marking  of  proprietary  and  source 

selection  informatioa. 
603.104-9-70    Certification  lequireraents. 
603.104-11    Processing  violations  or 

possible  violations. 

603.104    Procurement  hrtegrtty. 

603.104-6    Disdoswre,  protection,  and 
marking  of  proprietary  ar>d  source  selection 
Information. 

(d)(1)  The  bead  of  the  omtracting 
activity  is  the  agency  head's  designee 
for  the  purposes  of  FAR  3.104-5(dKl). 

(2)  The  following  classes  of  persons 
may  be  authorized  access  to  proprietary 
or  source  selection  information  by  the 
contracting  officer  or  head  of  the 
contracting  activity  when  such  access  is 
necessary  to  the  conduct  of  a 
procurement: 

(i)  Clerical  personnel  directly 
involved  in  the  procurement; 

(ii)  Super\isors  in  the  contracting 
officjer's  chain  of  command; 

(iii)  Contracting  personnel  involved  in 
reviewing  or  approving  the  solicitation, 
contract,  or  contract  modificaticm;  and 

(iv)  Personnel  in  the  following  offices: 
Office  of  Small  and  Disadvantaged 
Business  Utilization  (AySDBU),  Office  of 
the  Legal  Adviser  (L/BA),  Office  of 
Legislative  Affairs,  Office  of  the 
Inspector  General,  the  Small  Business 
Administration,  and  the  Office  of 
Federal  Contract  CompUance  Programs 
(Department  of  Labor). 

603.104-9-70    Certification  requirements. 

(b)  Competing  contractors  are 
required  to  complete  the  "Certificate  of 
Procurement  Integrity"  and  submit  it 
with  their  bids  under  IFBs.  For  RPPs, 
the  apparent  successful  offeror  only 
need  submit  the  certification.  For  RFPs, 
the  contracting  officer  shall  contact  the 
apparent  successful  offeror  before  award 
and  request  that  the  certificate  be 
submitted  within  five  (5)  working  days 
if  the  certificate  was  not  submitted  with 
the  initial  proposal.  A  bid  submitted 
under  an  IFB  that  lacks  a  signed 
certificate  is  nonresponsive,  and  an 
apparent  successful  offeror  under  an 
RlFP  who  does  not  submit  the  required 
certificate  4s  ineligible  for  award. 

603.104-11    Processing  violattons  or   ~ 
possible  violations. 

(a)  The  contract  specialist  shall  report 
any  violation  or  possible  violation  of  tlin 


procurement  integrity  requirements 
immediately  to  the  contracting  officer 
and  the  Office  of  the  Inspector  General. 
The  contracting  officer  shall  follow  the 
procedures  in  FAR  3.104-11  regarding 
such  violations. 

603.203    [Amended] 

27.  Section  603.203  is  amended  by 
removing  the  parenthetical  "(see 
601.603-70)"  in  the  last  sentence. 

603.303    [Amended] 

28.  Section  603.303  is  amended  by 
removing  the  parenthetical  "(see 

'  601.603-70)"  from  the  first  sentence  of 
paragraph  (c). 

29.  Section  603.601  is  added  to  read 
as  follows: 

603.601     Policy. 

(a)  It  is  Department  policy  not  to 
award  contracts  to  Federal  employees,- 
or  businesses  substantially  owned  or 
controlled  by  Federal  employees. 

30.  Section  603.670  is  added  to  read 
as  follows: 

603.670    Solicitation  provision  and 
contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  652.203-70,  Prohibition 
Against  the  Use  of  Federal  Employees, 
in  all  solicitations  and  contracts,  and 
the  provision  at  652.203-71. 
Certification  Regarding  Federal 
Employment,  in  all  solicitations. 

31.  Subpart  603.7  is  added  to  r^ad  as 
follows: 

Subpart  603.7— Voiding  and  Rescinding 
Contracts 

Sec. 

603.704    Policy. 

603.703  Procedures. 

603.704  Policy. 

.    The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  3.704. 

603.705  Procedures. 

The  Procurement  Executiv&is  the 
agency  head's  designee  for  the  purposes 
of  FAR  3.705. 

PART  604— ADMINISTRATIVE 
MATTERS 

32.  Section  604^202  is  amended  in  the 
first  sentence  by  revising  the  words 
"Despatch  Office"  to  read  "Despatch 
Agent";  and,  by  adding  the  following 
sentence  to  the  end  of  the  section: 

604.202    Agertcy  distribution  requirements. 

•  *  •  Copies  of  contracts  and 
modifications  awarded  as  small 
business  or  8(a)  set-asides  shall  be  sent 
toA/SDBU. 

33.  Section  604.7002  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 


as  follows;  and.  by  removing  the  words 
"the  Office  of  the  Procurement 
Executive"  in  paragraph  (c)  and 
substituting  "A/OPE"  in  their  place: 

604.7002    Procedures. 

(a)  Prior  to  issuance  of  a  solicitation 
or  a  solicitation  amendment  which 
constitutes  a  substantive  change,  award 
of  a  contract,  or  execution  of  a  contract 
modification  (including  exercising 
contract  options),  any  of  which  is 
estimated  to  exceed  the  thresholds 
indicated  below,  the  contracting  officer 
shall  forward  the  proposed  contractual 
action  to  A/OPE  for  review.  For  contract 
modifications,  the  contracting  officer 
shall  submit  such  actions  in  accordance 
with  643. 102-70(b): 

(1)  For  domestic  contracting  activities, 
all  actions  over  55.000,000.  There  is  no 
review  threshold  when  the  contracting 
activity's  quality  assurance  plan  has 
been  approved  by  A/OPE; 

(2)  For  overseas  posts  with 
contracting  officers  who  have  been 
issued  standard  name  warrants,  all 
actions  over  $250,000.  with  the 
exception  of  those  actions  for  local 
guard  services,  which  require  review  at 
SIOO.OOO  and  above;  and. 

(3)  For  overseas  posts  with 
contracting  officers  who  have  been 
issued  provisional  name  warrants,  all 
actions  over  $100,000. 

(4)  When  calculating  the  threshold  for 
application  of  paragraphs  (a)(1)  through 
(3)  of  this  section,  include  the  value  of 
the  base  year  plus  all  option  years. 

(b)  A/OPE  shall  document  the  scope 
and  extent  of  the  review-and  shall  . 
submit  written  recommendations  to  the 
contracting  officer  on  each  proposed 
contract  action  reviewed.  In  the  event 
the  contracting  officer  and  the  reviewer 
cannot  reach  agreement  on  the 
recommendation(s),  the  contracting 
officer  shall  prepare  an  appeal  file  to  be 
transmitted  to  the  Procurement 
Executive.  The  appeal  shall  be  approved 
by  an  individual  one  management  level 
above  the  contracting  officer  prior  to  its 
transmission  to  the  Procurement 
Executive.  A  resolution  shall  be  worked 
out  between  the  contracting  activity  and 
the  Procurement  Executive.  For 
purposes  of  this  section,  the  officer  who 
may  transmit  the  appeal  file  to  the 
Procurement  Executive  shall  not  be  the 
same  individual  who  will  sign  the 
contractual  document.  For  overseas 
posts,  where  the  contracting  officer  is 
the  head  of  the  contracting  activity,  the 
approval  authority  shall  be  the  Principal 
Officer. 


SUBCHAPTER  B— COMPETITION  AND 
ACQUISITION  PLANNING 

PART  605— PUBLICIZING  CONTRACT 
ACTIONS 

34.  and  35.  Section  605.202-70  is 
amended  to  add  the  phrase  ",  and  work 
is  performed  outside"  preceding  the 
words  "the  United  States"  in  the  second 
sentence  of  paragraph  (a);  by  revising 
paragraph  (b);  by  amending  paragraph 
(c)(1)  to  add  the  phrase  "or  other 
agency"  after  the  words  "the 
requirements  office"  in  the  first 
sentence;  by  amending  paragraph«(c)(2) 
introductory  text  to  remove  the 
parenthetical  "(see  601.603-70)";  by 
revising  paragraphs  (c)(2)(i)  and  (ii);  by 
revising  paragraph  (d);  and  by  adding" 
new  paragraph  (e)  to  read  as  follows: 

605.202-70    Foreign  acquisitions. 

*         *         *         •         » 

(b)  Policy.  Under  certain  conditions, 
waiver  of  the  requirement  to  publish  in 
the  CBD  notices  of  proposed 
procurement  actions  is  necessary  for 
acquisitions  by  overseas  posts  when 
these  acquisitions  are  made  from 
sources  outside,  and  work  is  performed 
outside  the  United  States,  its 
possessions  and  Puerto  Rico.  This 
policy  is  pursuant  to  41  U.S.C.  416  et 
seq.  and  15  U.S.C.  637  et  seq.This 
policy  applies  only  to  DOS  contracts 
and  any  contracts  awarded  in  behalf  of 
other  Federal  agencies  using 
appropriated  funds. 

fc)   •   •   • 

(2)(i)  If  the  head  of  the  contracting 
activity  determines  that  publication  of  a 
CBD  notice  is  appropriate  and 
reasonable,  the  notice  shall  be 
published  in  accordance  with  FAR  5.2. 

(ii)  If  the  head  of  the  contracting 
activity  determines  that  publication  of  a 
CBD  notice  is  inappropriate  or 
unreasonable,  that  official  may  waive 
the  CBD  notice  requirements  of  FAR 
Subpart  5.1.  Delay,  due  to  poor 
acquisition  planning,  is  not  a  sufficient 
reason  to  waive  the  CBD  notice.  This 
determination  shall  be  in  writing  and 
made  in  consideration  of  such  factors  as. 
overseas  deliver\',  installation, 
maintenance  or  replacement 
requirements,  special  product  or 
performance  spyecifications.  and  security 
clearance  requirements.  The 
determination  and  findings  shall  be 
included  in  the  contract  file. 
Competition  in  such  acquisitions, 
including  the  use  of  written 
solicitations,  shall  be  obtained  in  all 
cases  to  the  extent  feasible  and 
consistent  with  FAR  Part  6  and  DOS.\R 
Part  606.  If  there  are  known  U.S.  firms 
or  firms  with  U.S.  affiliations  in  local 
residence  capable  of  supplying  the 
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required  supplies  or  services,  the 
contracting  activity  shall  ensure  that 
those  firms  are  included  in  the  source 
list  for  the  acquisition. 

•        •        *        •        • 

(d)  Policy  exclusions.  CBD  waiver 
authority  does  not  apply  to  guard 
service  contracts  that  exceed  $250,000. 
Guard  service  contract  that  exceed 
$250,000  shall  be  synopsized  in  the 
CBD.  Option  year  prices  shall  be 
included  when  computing  the 
applicability  of  this  threshold. 

(e)  Limitations.  If  the  contracting 
officer  waives  the  CBD  synopsis  on  the 
basis  of  urgent  or  compelling  reasons, 
the  acquisition  may  only  fulfill  the 
immediate  requirements.  Therefore, 
option  periods  of  performance,  or 
quantities  which  exceed  immediate 
needs,  are  not  allowable. 

36.  Section  605.207  is  amendedl)y 
adding  a  new  paragraph  (a)(1)  to  read  as 
follows: 

605.207    Preparation  and  transmittal  of 
synopsis. 

(a)(1)  Contracting  officers  at  overseas 
posts  shall  submit  synopses  of  proposed 
contract  actions  to  A/OPE  for  electronic 
transmittal  to  the  CBD. 

37.  Subpart  605.3  is  added  to  read  as 
follows: 

Subpart  605.3 — Synopses  of  Contract 
Awards 

605.303    Announcement  of  contract 
awards. 

(a)  Contracting  officers  shall  make 
information  available  on  awards  over 
$1Q  million  to  the  Office  of  Legislative 
Affairs  in  sufficient  time  for  an 
announcement  by  5:00  p.m. 
Washington,  DC  time  on  the  day  of  the 
award.  This  requirement  applies  only  to 
awards  made  by  domestic  contracting 
activities  where  performance  will  take 
place  within  the  United  States  or  its 
possessions. 

38.  Section  605.403  is  added  to  read 
as  follows: 

605.403    Requests  from  members  of 
Congress. 

(a)  The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
5.403(a). 

39.  Section  605.502  is  revised  to  read 
as  follows: 

605.502    Auttiority. 

(a)  For  paid  advertisements  in 
newspapers  within  the  United  States, 
the  head  of  the  contracting  activity  is 
the  agency  head's  designee  for  the 
purposes  of  FAR  5.502(a).  For 
acquisitions  by  overseas  posts 
necessitating  paid  advertisements  in 
newspapers  outside  the  United  States. 


the  head  of  the  contracting  activity  is 
the  agency  head's  designee  for  the 
purposes  of  FAR  5.502(a).  When  the 
head  of  the  contracting  activity  is  the 
contracting  officer  for  the  acquisition, 
no  further  approvals  are  necessary. 

PART  606— COMPETITION 
REQUIREMENTS 

40.  and  41.  Section  606.302-1  is 
added  to  read  as  follows: 

606.302-1    Only  one  responsible  source 
and  no  other  supplies  or  services  will 
satisfy  agency  requirements. 

(b)(1)  In  accordance  with  FAR  6.302- 
1,  guard  services  shall  be  acquired  from 
the  host  government  only  when  it  is  the 
sole  available  source. 

(4)  The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
6.302-l(b)(4). 

42.  Section  606.302-6  is  added  to 
read  as  follows: 

606.302-6    National  security. 

(a)  This  subsection  applies  to  all 
acquisitions  involving  national  security 
information,  regardless  of  dollar 
amount. 

(b)  It  is  the  policy  of  the  Department 
of  State  that  individual  acquisitions  or 
classes  of  acquisitions  involving 
national  security  information  be 
handled  in  accordance  with  the  laws 
and  regulations  regarding  classification 
and  control  of  classified  information. 
Executive  Order  12356,  National 
Security  Information  (April  2,  1982), 
prescribes  a  uniform  system  for 
classifying  declassifying,  and 
safeguarding  national  security 
information. 

(c)(1)  The  Department's  requirements 
personnel,  reviewing  officials,  the 
contracting  officer,  and  the  approving 
official  shall  jointly  confer  on  using  this 
authority  and  the  extent  to  which 
national  security  pertains  to  the 
acquisition(s).  The  Department  shall 
examine  the  acquisition  in  its  totality, 
including  any  antecedent  and/or 
consequent  acquisitions  and  related 
actions,  to  make  these  determinations. 
The  Director,  Diplomatic  Security 
Services,  Bureau  of  Diplomatic  Security, 
is  the  authority  for  the  determination 
that  specific  information  should  not  be 
released  on  all  proposed  acquisitions 
funded  by  the  Department  of  State  that 
involves  national  security  information. 
The  Chief,  Controls  Division,  Office  of 
Intelligence  Liaison  Directorate  for 
Coordination,  Bureau  of  Intelligence 
and  Research,  is  the  approval  authority 
for  such  acquisitions  derived  from  or 
funded  by  other  agencies.  The 
requirements  office  is  responsible  for 
obtaining  the  approval  of  the 


appropriate  official  and  ensuring  that  all 
documentation  necessary  for  the 
decision  is  accurate  and  complete  with 
respect  to  information  that  should  not 
be  released. 

(2)  In  accordance  with  FAR 
5.202(a)(1),  acquisitions  involving 
national  security  information  shall  be 
pubhcized  if  identification  of  the 
individual  acquisition  or  class  or 
acquisitions  would  not  compromise 
national  security. 

(3)  The  contracting  officer  is 
responsible  for  soliciting  offers  from  as 
many  potential  sources  as  is  practicable 
under  the  circumstances.  However, 
given  the  sensitivity  required  for 
acquisitions  involving  national  security 
information,  it  is  expected  that 
requirements  offices  will  work  closely 
with  the  contracting  officer  in 
maximizing  competition. 

606.303-1    [Amended] 

43.  Section  606.303-1  is  amended  by 
removing  the  words  "the  Office  of  the 
Procurement  Executive"  and  inserting 
the  acronym  "A/OPE"  in  their  place. 

44.  Section  606.304  is  amended  by 
adding  new  paragraphs  (a)(1)  and  (d)  to 
read  as  follows: 

606.304    Approval  of  the  justirtcation. 

(a)(1)  The  approval  authority  for  a 
proposed  contract  not  exceeding 
$100,000  is  one  level  above  the 
contracting  officer.  This  applies  to  both 
domestic  and  overseas  contracting 
activities. 

(d)  The  estimated  dollar  value  of  all 
options  shall  be  included  in 
determining  the  approval  level  of  a 
justification. 

45.  Section  606.304-70  is  revised  to 
read  as  follows: 

606.304-70    Acquisitions  by  overseas 
posts. 

The  Departmental  Competition 
Advocate  is  the  approval  authority  for 
the  purposes  of  FAR  6.304(a)(3).  this 
authority  is  not  redelegable.  Any  such 
justification  must  be  transmitted 
through  the  Principal  Officer  at  the 
overseas  post. 

46.  Section  606.370  is  added  to  read 
as  follows: 

606.370    Department  of  State 
standardization  program. 

(a)  It  is  the  Department's  policy  to 
promote  full  and  open  competition  in 
all  procurement  actions.  The  authorttv 
at  41  U.S.C.  253(c)(1)  shall  be  used  with 
respect  to  standardization  when  only 
specified  makes  and  models  of 
equipment  will  satisfy  the  Department's 
needs  and  only  one  source  is  available. 
This  policy  applies  to  all  acquisitions 


involving  standardization,  regardless  of 
dollar  amount. 

(b)  Contracts  awarded  under  the 
authority  at  41  U.S.C.  253(c)(1)  shall  be 
supported  by  the  written  justification 
described  in  FAR  6.303.  The  contracting 
officer,  requirements  office,  procuring 
activity  competition  advocate,  and  the 
Procurement  Executive  shall  approve  all 
Justifications  for  Other  than  Full  and 
Open  Competition  that  cite 
standardization  of  technical  equipment 
as  justification  to  restrict  competition. 
The  Administrative  Officer  at  each  post 
is  the  procuring  activity  competition 
advocate  for  that  post  and  the 
requirements  office  at  post  is  the 
embassy  functional  office  responsible 
for  identifying  the  need  to  contract. 

(c)  Procurement  of  specified  makes 
and  models  of  technical  equipment  and 
systems,  for  which  there  is  only  one 
source  of  supply,  is  considered  other 
than  full  and  open  competition.  Such 
procurements  shall  be  supported  by  an 
approved  Justification  for  Other  than 
Full  and  Open  Competition.  The 
justification  shall  include  the  content 
requirements  of  FAR  6.303-2  and 
DOSAR  606.303-2.  The  justification 
shall  also  address  potential  cost  savings 
in  areas  such  as  inventory,  operations, 
training,  maintenance,  repairs,  and- 
administrative  and  management 
support.  Areas  of  consideration  for 
potential  cost  savings  shall  be  supported 
by  detailed  estimates  as  attachments  to 
the  justification.  Justifications  shall 
specify  an  effective  period,  which  shall 
bear  a  reasonable  relationship  to  the  life 
of  the  technical  equipn>ent.  The 
effective  period  shall  not  exceed  six 
years  with  a  review  at  the  end  of  the 
first  three  years.  Periodic  reviews  shall 
be  made  during  the  standardization 
period  to  determine  whether  the 
standardization  should  be  continued, 
revised  or  canceled. 

47.  Section  606.501  is  revised  to  read 
as  follows: 

606.501    Requirement 

(a)  The  Procurement  Executive  is.the 
head  of  the  agency  for  the  purposes  of 
FAR  6.501  and  designates  the 
Departmental  Competition  Advocate. 

(b)  Contracting  activity  competition 
advocates  have  been  designated  for  A/ 
FBO  and  A/OPR/ACQ.  The 
Departmental  Competition  Advocate  is 
the  activity  competition  advocate  for  all 
other  domestic  contracting  activities. 

48.  Section  606.570  is  added  to  read 
as  follows:     "  - 

606.570    Soltcltation  provision. 

The  contracting  officer  shall  insert  the 
provisions  at  652.206-70,  Competition 
Advocacy/Ombudsman,  in  all 


solicitations  over  the  simplified 
acquisition  limitation. 

PART  608— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

Subpart  608.4  (608.402,  608.402-70)— 
[Removed] 

49.  and  50.  Subpart  608.4,  consisting 
of  sections  608.402  and  608.402-70,  is 
removed. 

PART  609— CONTRACTOR 
QUALIFICATIONS 

609.202    [Amended] 

51.  Section  609.202  is  amended  by 
removing  the  parenthetical  "(see 
601.603-70)". 

609.404  [Amended] 

52.  Section  609.404  is  amended  by 
removing  the  words  "The  Office  of  the 
Procurement  Executive"  and  inserting 
the  acronym  "A/OPE"  in  their  place  in 
the  first  sentence. 

53.  Section  609.405  is  revised  to  read 
as  follows: 

609.405  Effect  of  listing. 

(a)  The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  9.405(a). 

(d)  In  accordance  with  a  FAR  class 
deviation  granted  by  the  Procurement 
Executive,  the  following  actions  apply 
to  actions  awarded  by  DOS  contracting 
activities: 

(l)(i)  Contracting  officers  at  overseas 
contracting  activities  may  rely  on  the 
debarment  certification  submitted  by 
bidders/offerors  (FAR  52.209-5)  as 
proof  of  eligibility  for  award  when 
access  to  the  current  "Lists  of  Parties 
Excluded  from  Procurement  Programs" 
is  not  reasonably  available.  For 
contracts  which  require  A/OPE  review 
and  approval,  the  contracting  officer 
should  request  that  A/OPE  perform  the 
required  review  if  the  list  is  not 
available. 

(4)(i)  For  procurement  actions  (both 
domestic  and  overseas)  that  do  not 
exceed  the  simplified  acquisition 
limitation,  contracting  officers  need  not 
consult  the  '"List  of  Parties  Excluded 
from  Procurement  Programs"  prior  to 
award.  The  list  should  be  consulted 
whenever  the  contracting  officer  has 
reason  to  believe  that  a  proposed 
contractor  may  appear  on  the  list. 

(ii)  Contracting  officers  at  domestic 
contracting  activities  shall  review  the 
"List  of  Parties  Excluded  from 
Procurement  Programs",  either  in  hard 
copy  or  electronic  form,  prior  to  award. 

54.  Section  609.405-70  is  amended  by 
removing  paragraph  (c);  by 
redesignating  paragraphs  (a)  jmd  (b)  as 


(b)  and  (c),  respectively;  and  by 
designating  the  introductor>-  paragraph 
as  paragraph  (a)  and  revising  it  to  read 
as  follows: 

609.405-70    Termination  action  deciS4on. 

(a)  Prior  to  making  a  decision  to 
terminate,  based  on  the  considerations 
listed  below,  the  contracting  officer 
shall  have  the  proposed  action  reviewed 
and  approved  by: 

(1)  The  Office  of  the  Legal  Adviser; 

(2)  An  individual  one  level  above  the 
contracting  officer  and, 

(3)  For  overseas  posts.  A/OPE. 
*        •        •        *        • 

55  and  56.  Part  610  is  added  to 
subchapter  B  to  read  as  follows: 

PART  610— SPECIFICATIONS. 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

Sec. 

610.002     Policy. 

610.002-70    Metric  system  implementation. 

Authority:  40  U.S.C.  486(c);  22  U.S.C. 
2658. 

610.002    Policy. 

610.002-70    Metric  system  implen'>entation. 

(a)  Policy.  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100—418)  requires  Federal  agencies  to 
establish  implementing  guidelines 
pursuant  to  metric  policy  established 
under  Sec.  5164  of  the  Act  to  adopt  the 
metric  system  as  the  preferred  system  of 
weights  and  measurements  for  United 
States  trade  and  commerce.  This 
subsection  establishes  the  Department 
of  State  metric  conversion  guidelines  for 
transition  from  the  traditional  system  to 
the  metric  system  of  weights  and 
measurements. 

(b)  Applicability.  This  subsection 
applies  to  all  DOS  procurements,  except 
to  the  extent  that  such  use  is  impractical 
or  is  likely  to  cause  significant 
inefficiencies  or  loss  of  markets  to 
United  States  firms. 

(c)  Definitions. 

(1)  Traditional  system  of  weights  and 
measurements  means  the  predominant 
weight  and  measurement  system 
currently  used  in  the  United  States,  also 
referred  to  as  the  "inch-pound  system". 
The  traditional  system  includes  such 
commonly  used  units  as  inch.  foot, 
yard,  mile,  pint,  quart,  gallon,  bushel, 
ounce  (fluid  and  avoirdupois),  pound, 
degree  Fahrenheit,  ampere,  candela,  and 
second. 

(2)  Metric  system  means  the 
International  System  of  Units  (Le 
System  International  d'Unites  (SI))  of 
the  Internationa!  Bureau  of  Weights  and 
Measures.  The  units  are  listed  in 
Federal  Standard  376A.  Preferred  Metric 
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Units  for  General  Use  by  the  Federal 
Government. 

(3)  Metrication  means  any  act  that 
increases  metric  system  use.  including  - 
metric  training  and  initiation  or 
conversion  of  measurement-sensitive 
processes  and  systems  to  the  metric 
system. 

(4)  Measurement  sensitive  means  any 
item  whose  application  or  meaning 
depends  substantially  on  some 
measured  quantity.  For  example, 
measurement  sensitive  items  include 
product  or  performance  criteria  and 
standards  binding  on  others,  such  as 
emission  levels,  size  and  weight 
limitations  on  items  in  commerce. 

(5)  Hard  metric  means  the  use  of  only 
standard  metric  (SI)  measurements  in 
specifications,  standards,  supplies  and 
services. 

(6)  Soft  metric  means  the  result  of 
mathematical  conversion  of  inch-pound 
measurements  to  metric  equivalents  in 
specifications,  standards,  supplies  and 
services.  The  physical  dimensions, 
however,  are  not  changed. 

(7)  ITua/ systems  means  the  use  of 
both  traditional  and  metric  systems.  For 
example,  an  item  is  designated, 
produced  and  described  in  inch-pound 
values  with  soft  metric  values  also 
shown  for  information  or  comparison. 

(8)  Hybrid  systems  means  the  use  of 
both  traditional  and  hard  metric  values 
in  specifications,  standards,  supplies 
and  services.  For  example,  an  engine 
with  internal  parts  in  metric  dimensions 
and  extertial  fittings  or  attachments  in 
inch-pound  dimensions. 

(d)  Procedures.  (1)  DOS  contracting 
activities  shall  implement  the  metric 
system  in  a  manner  consistent  with  Pub. 
L. 100-418. 

(2)  All  DOS  contracting  activities 
shall  use  the  metric  system  in 
procurement  consistent  with  security, 
operations,  economic,  technical, 
logistical,  training  and  safety 
requirements. 

(3)  The  Department  shall  encourage 
industry  to  adopt  the  metric  system  by 
acquiring  commercially  available  metric 
products  and  services  that  meet  the 
Department's  needs  whenever  practical. 
Toward  this  end,  solicitations  for  DOS 
acquisitions  shall: 

(i)  State  all  measurement  sensitive 
requirements  in  metric  terms  whenever 
possible.  Alternatives  to  hard  metric  are 
soft,  dual  and  hybrid  metric  terms.  The 
Metric  Handbook  for  Federal  Officials 
regarding  the  selection  of  proper  metric 
units  and  symbols  is  available  from  the 
National  Technical  Information  Service 
(#PB89-226922);  and 

(ii)  Contracting  officers  shall  return  all 
statements  of  work/specifications  that 
are  not  expressed  in  some  form  of 


metric  terms  to  the  requirements  office 
that  prepared  the  documents,  if  the 
contract  is  expected  to  exceed  $500,000. 
unless  the  requirements  office  has 
forwarded  to  the  contracting  activity  for 
approval,  in  a  waiver  format  prescribed 
by  the  head  of  the  contracting  activity, 
a  justification  for  the  use  of  non-metric 
specifications/statements  of  work. 
Option  year  prices  shall  be  considered 
when  computing  the  $500,000 
threshold. 

(4)  Waivers  are  not  required  when 
ordering  from  Federal  Supply 
Schedules,  or  if  the  contract  is  not 
expected  to  exceed  $500,000. 

(5)  Valid  justifications  for  non-metric 
specifications/work  statements  include, 
but  are  not  limited  to: 

(i)  Existing  specifications  and 
standards  in  inch-pound  units  unless 
conversion  is  necessary  or  advantageous 
to  the  Government.  Unnecessary  retrofit 
of  existing  systems  with  new  metric 
components  shall  be  avoided  if  the  total 
cost  of  the  retrofit,  including  redesign 
costs,  exceeds  $25,000; 

(ii)  When  metric  is  not  the  accepted 
industry  system  with  respect  to  a 
business-related  activity,  soft  metric, 
hybrid  or  dual  system  may  be  used 
during  transition  to  hard  metric;  and 

(iii)  When  the  use  of  metric  is 
impractical  or  is  likely  to  cause 
significant  inefficiencies  or  loss  of 
markets  to  United  States  firms. 

(6)  The  contracting  officer  shall 
review  and,  if  acceptable,  approve  the 
waiver  prepared  by  the  requirements 
office  prior  to  the  release  of  a 
solicitation  that  incorporates  a 
specification  that  is  not  written  in  some 
form  of  metric,  if  the  resultant  contract 
is  expected  to  exceed  $500,000.  The 
waiver  shall  be  placed  in  the  contract 
file:  If  the  waiver  is  not  approved,  the 
contracting  officer  shall  return  it  to  the 
requirements  office  with  an  explanation. 

(7)  The  Department's  direct  in-house 
operating  metric  conversion  costs  shall 
be  handled  as  normal  operating 
expenses  rather  than  as  special  one  time 
costs  or  included  as  a  budget  line  item. 
However,  these  costs  are  to  be 
identified.  Identification  includes,  but  is 
not  limited  to,  the  cost  of  metric  aids, 
tools,  equipment,  training  and  increased 
cost  to  develop  metric  specifications. 
All  contracting  activities  and 
requirements  offices  shall  maintain  a 
record  of  any  costs  and/or  savings 
brought  about  by  metric  conversion. 

(8)  Bulk  (loose,  unpacked)  materials 
shall  be  specified  and  purchased  in 
metric  or  dual  units. 

(9)  Measuring  devices,  shop  and 
laboratory  equipment  shall  be 
purchased  in  metric  or  dual  units. 


(10)  Shipping  allowances,  bills  of 
lading  and  other  shipping  documents 
shall  be  expressed  in  metric  or  dual 
units. 

SUBCHAPTER  C— SUBCONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  613— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

613.103-70    [Amended] 

57.  and  58.  Section  613.103-70  is 
amended  by  removing  paragraph  (a)  and 
removing  the  paragraph  "(b)" 
designation  from  paragraph  (b). 

59.  Section  613.505-1  is  added  to 
read  as  follows: 

613.505-1    Optional  Form  (OF)  347,  Order 
for  Supplies  or  Services,  ar>d  Optional  Form 
348,  Order  for  Supplies  or  Services- 
Continuation. 

Effective  October  1,  1995,  the  OF-347 
and  OF-348  are  the  only  forms 
authorized  for  simplified  acquisitions 
and  delivery  orders,  unless  ordering 
against  another  Federal  agency  contract 
which  stipulates  a  different  form  (e.g., 
DD-1155.  Order  for  Supphes  or 
Services).  The  OF-347  may  also  be  used 
as  a  voucher. 

613.505-2    [Removed] 

60.  Section  613.505-2  is  removed. 

61.  Section  613.505-70  is  added  to 
read  as  follows: 

613.505-70    File  folders  for  simplified 
acquisitions,  delivery  orders,  and  blanket 
purchase  agreements. 

Contracting  officers  shall  use  Form 
DST-1918,  Purchase  Order  File;  DST- 

1919,  Delivery  Order  File;  and  ,  DST- 

1920,  Blanket  Purchase  Agreement 
(BPA)  File,  to  record  relevant  data  and 
document  those  purchases,  respectively^ 

62.  Section  613.507-70  is  amended  by 
adding  the  following  sentence  at  the  end 
to  read  as  follows: 

613.507-70    DOSAR  clauses. 

•  *   *    The  DOSAR  clauses  may  be 
incorporated  without  setting  out  full 
text. 

63.  Subpart  613.6-70  is  added  to  read 
as  follows: 

Subpart  613.6 — Governmentwide 
Commercial  Purchase  Card  Program 

613.601-70    Policy 

(a)  Scope.  This  subsection  sets  forth 
policy  for  use  of  the  Government 
purchase  card  when  making  small 
purchases. 

(b)  Policy.  It  is  the  Department's 
policy  that: 

(1)  The  purchase  card  shall  be  used  in 
preference  to  other  methods  of 


procurement  (particularly  BPAs)  for 
purchases  up  to  $2,500; 

(2)  The  purchase  card  shall  be  issued 
primarily  to  personnel  outside  of 
procurement  offices  to  purchase 
products  and  services  up  to  ten  percent 
of  the  small  purchase  threshold  quickly 
with  a  minimum  of  paperwork  and 
without  having  to  send  an  individual 
requisition  to  a  procurement  office; 

(3)  The  purchase  card  may  be  used  in 
prociirement  offices  for  purchases  up  to 
the  small  purchase  limitation;  and, 

(4)  Open  market  purchases  made  with 
the  purchase  card  shall  be  from  small 
businesses,  unless  otherwise  exempted 
by  the  FAR, 

(c)  Procedures.  Specific  procedures 
for  implementation  shall  be  developed 
by  each  contracting  acti\'ity  that  wishes 
to  participate  in  the  program.  These 
procedures  shall  be  approved  by  A/OPE 
prior  to  implementation. 

PART  614— SEALED  BIDDING 

614.201-7-70    [Amended] 

64.  Section  614.201-7-70  is  amended 
by  removing  paragraph  (a)(1);  by 
redesignating  paragraph  (a)(2)  as 
paragraph  (a):  by  removing  the  clause 
number  "652.214-71"  and  inserting 
"652.214-70"  in  its  place  in  paragraph 
(b);  and  by  removing  paragraphs  (c)  and 
(d).  -     . 

614.404-1    [Amended] 

65.  Section  614.404-1  is  amended  by 
removing  the  parenthetical  "(see 
601.603-70)" 

Subpart  615-Contracting  By 
Negotiation 

615.106-70    [Amended] 

66.  and  67.  Section  615.106-70  is 
amended  by  removing  the  phrases 
"652.214-70,  Language  Version,"  and 
"and  652.214-72,  Authorization  to 
Perform";  and  by  redesignating  clause 
number  "652.214-71"  to  read  "652.214- 
70". 

68.  Subparts  615.4  and  615.5  are 
added  to  read  as  follows: 

Subpart  615.4— Soliciation  and  Receipt  of 
Proposals  and  Quotations 

Sec. 

615.403  Solicitation  mailing  lists. 

615.404  Presolicitation  notices  and 
conferences. 

615.406    Preparing  requests  for  proptpsals 
(RFP's)  and  requests  for  quotations 
(RFQ's). 

615  406-1     Uniform  contract  format. 

615.413    Disclosure  and  use  of  information 
tjefore  award. 

615  413-2     Alternate  II. 


Subpart  615.4— Soliciation  and  Receipt 
of  Proposals  and  Quotations 

615.403  Solicitation  mailing  lists. 
Contracting  officers  shall  release 

copies  of  solicitation  mailing  lists  in 
accordance  with  FAR  14.205-5(a). 
However,  the  list  of  those  firms  which 
actually  submitted  proposals  is  not 
releasable.  Requests  for  information 
other  than  solicitation  mailing  lists  shall 
be  handled  by  the  Department's  Office 
of  Freedom  of  Information. 

615.404  Presolicitation  notices  and 
conferences. 

(c)(1)  The  Procurement  Executive  has 
approved  a  class  deviation  from  the 
requirements  of  FAR  15.404(c)(1). 
Approval  for  presolicitation  conferences 
at  one  level  above  the  contracting  officer 
is  not  required. 

615.406    Preparing  requests  for  proposals 
(RFP's)  and  requests  for  quotations 
(RFQ's). 

615.406-1     Uniform  contract  format. 

(a)  The  uniform  contract  format  shall 
be  mandatory  for  all  acquisitions 
outside  the  United  States,  its 
possessions,  its  territories,  and  Puerto 
Rico,  with  the  exception  of  those 
contracts  listed  in  FAR  15.406-l(a)  (1) 
through  (8),  unless  a  waiver  is  granted 
by  the  Procurement  Executive.  The 
Procurement  Executive  is  the  agency 
head's  designee  for  the  purposes  of  FAR 
15.406-l{a)(7). 

615.413    Disclosure  and  use  of  information 
before  award. 

615.413-2    Alternate  II. 

Contracting  officers  may  determine  to 
use  the  alternate  procedures  listed  in 
FAR  15.413-2  in  cases  deemed 
appropriate.  These  procedures  must  be 
used  when  releasing  proposals  outside 
the  Government  for  evaluation 
purposes. 

(e)  Contracting  officers  shall  place  the 
notice  specified  in  FAR  1 5.41 3-2(e)  on 
all  proposals  when  using  these  alternate 
procedures. 

(f)  Release  of  proposals  outside  the 
Government  is  authorized, 

(1)  The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  F.'VR  15.413-2(0(1). 

Subpart  615.5 — Unsolicited  Proposals 

Sec. 

615.504    Advance  guidance. 

615.506    Agency  procedures. 

615  604     Responsibilities. 

615.504    Advance  guidance. 

(a)  The  contact  points  for  unsolicited 
proposals  are  the  heads  of  the 
contracting  activities. 


615.506    Agency  procedures. 

(a)  The  contact  points  shall  ensure 
that  unsolicited  proposals  are 
controlled,  evaluated,  safeguarded,  and 
disposed  of  in  accordance  with  FAR 
Subpart  15.5. 

69.  Section  615.604  is  added  to  read 
as  follows; 

515.604    Responsibilities. 

(a)  The  head  of  the  contracting 
activity  is  the  agency  head's  designee 
for  the  purposes  of  FAR  15.604(a). 

615.607  [Amended] 

"0.  Section  615.607  is  amended  by 
removing  the  parenthetical  "(see 
601.603-70)"  in  the  first  sentence,  and 
by  removing  the  words  "a  legal  review 
from"  and  inserting  "the  concurrence 
of  in  their  place  in  the  second 
sentence. 

615.608  [Amended] 

71.  Section  615.608  is  amended  by 
removing  the  parenthetical  "(see 
601.603-70)"  in  the  first  sentence. 

PART  616— TYPES  OF  CONTRACTS 

72.  Section  616.102-70  is  revised  to 
read  as  follows: 

616.102-70    Overseas  posts. 

Pursuant  to  601.603-70(a){l)(i).  no 
authority  is  delegated  to  overseas  posts 
to  enter  into  cost-reimbursement,  fixed- 
price  incentive,  or  fixed-price 
redeterminable  contracts,  unless  the 
Procurement  Executive's  approval  is 
obtained.  Such  requests  shall  be 
submitted  by  the  head  of  the  contracting 
activity  on  a  case-by-case  basis. 

73.  Section  616.203^  is  amended  by 
removing  the  words  "The  contracting 
officer"  and  inserting  "Contracting 
officers  at  domestic  contracting 
activities"  in  their  place  in  the  first 
sentence;  and  by  adding  the  following 
sentences: 

616.203-4    Contract  clauses. 

*   *   *  Overseas  posts  may  use  the 
clause  at  652.216-71.  Price  Adjustment, 
when  procuring  continuing  services 
(e.g..  guard,  janitorial,  building 
maintenance,  and  gardening).  Posts 
shall  obtain  A/OPE  approval  foranv 
price  adjustment  clause  that  differs  from 
the  clause  at  652.216-71. 

616.301-3    [Amended] 

74.  Section  616.301-3  is  amended  by 
remo\  ing  the  words  "and  approved  at  a 
level  above  the  contracting  officer". 

75.  Section  616.306  is  amended  by 
removing  the  words  ",  without  power  of 
redelegation,"  and  by  adding  the 
following  sentence: 


JMI 
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616.306    CosVplus-fixed-fee  contracts. 

•  *   *  This  authority  may  be 
redelegated. 

76.  Section  616.603-2  is  amended  by 
adding  the  following  sentence: 

616.603-2    Application. 

*  •   *  For  cases  where  the  contracting 
officer  is  also  the  head  of  the  contracting 
activity,  the  Procurement  Executive 
shall  approve  the  determination  and 
findings. 

PART  617— SPECIAL  CONTRACTING 
METHODS 

617.102-2    [Amended] 

77.  aod  78.  Section  617.102-2  is 
amended  by  adding  the  words  ",  unless 
approved  by  the  Procurement  Executive 
in  accordance  with  DOSAR  617.204je)." 
to  paragraph  (d). 

79.  Section  617.102-3  is  added  to 
read  as  follows: 

617.102-3    Obiectives. 

{d)(3)  The  head  of  the  contracting 
activity  is  the  agencv  head's  designee 
for  the  purposes  of  FAR  17.102-3(d){3). 
For  those  cases  where  the  contracting 
officer  is  also  the  head  of  the  contracting 
activity,  the  Procurement  Executive 
shall  be  the  agency  head's  designeer 

80.  Section  617.201-70  is  amended  by 
revising  the  definition  of  Priced  option 
to  read  as  follows: 

617.201-70    DOSAR  definitions. 

«         *         •         *         « 

Priced  option  means  an  option  where 
the  amount  for  the  option  is  specified  in 
or  is  reasonably  determinable  from  the 
terms  of  the  basic  contract,  as  described 
in  FAR  17.207(0(1)  throKgh  (5). 
*         *         «         •         * 

81.  Section  627.204  is  added  1o  read 
as  follows: 

617.204    Contracts. 

(e)  The  Procurement  Executive  shall 
approve  any  solicitations  or  (.onlracts 
which  exceed  the  five  (5)  year 
maxim-'::!  length  for  supplies  or 
services 

617.207,617.207-70    [Removed] 

82.  Sections  617.207  and  217.207-70 
are  removed. 

617.50    [Amended] 

83.  Station  617.502  is  ainenii«Ml  by 
removing  the  parenthetical  "(.M-e 
601.603-70)'. 

84.  Section  617. .504-70  is  added  to 
read  as  follows: 

617.504-70    Ordering  procedures. 

(a)  Department  deputy  a-ssistant 
secretaries  are  authorized  to  execute 
Economy  .^ct  lAAs.  D»ipartment 


contracting  officers  also  are  authorized 
to  execute  Economy  Act  LAAs,  as 
prescjibed  in  FAR  17.504(a). 

(b)  Department  of  State  form  DS- 
1921,  Award/Modification  of 
Interagency  Acquisition  Agreement 
(illustrated  in  Part  653),  shall  be  used 
for  all  Economy  Act  lAAs  where  the 
Department  is  the  requesting  agency.  It 
shall  also  be  used  for  EcoiKuny  Act 
lAAs  where  the  Department  is  the 
servicing  agency  if  the  requesting 
agency  does  not  have  a  similar  form  that 
provides  the  same  information. 

SUBCHAPTER  D— SOCIOECONOMiC 
PROGRAMS 

PART  61»— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

85.  and  86.  Part  619  is  amended  by 
revising  the  word  "Director"  to  read 
"Operations  Director"  wherever  it 
appears  in  the  text;  and  revising  the 
acronym  "OSDBU"  to  read  "A/SDBU" 
wherever  it  appears  in  the  text. 

619.20    [Amended] 

87.  Section  619.201  is  amended  by 
removing  "The  Under  Secretary  for 
Management"  and  inserting  "The 
Assistant  Secretary  of  State  for 
Administration"  in  its  place  in 
paragraph  (c);  by  remming  "525,000" 
and  inserting  "the  simplified 
acquisition  limitation"  in  its  place  in 
paragraph  (d)(5);  by  removing  the  semi- 
colon at  the  end  of  paragraph  (d)(5)  after 
the  word  "set-asides"  and  inserting  a 
period  in  its  place;  and  by  adding  the 
following  sentences  to  paragraph  (d)(5); 

619.201    General  policy. 

•         •         *         •         * 

(d)(5)  *   •   *  This  includes  proposed 
contract  modifications  for  new  or 
additional  requirements  which  do  not 
fall  within  the  original  scope  of  the 
contract  and  which  exceed  the 
simplified  acquisition  limitation.  This 
does  not  include  the  exercising  of 
contract  options; 

88.  Section  619.501  is  atJded  to  read 
as  follows: 

619.501     General. 

(c)  Contracting  officers  shall  irse 
Department  of  State  Form  DS-1910. 
Small  Business/Labor  Surplus  Area 
Review — Actions  Above  the  Small 
Purchase  Limitation,  to  documf  nt  set- 
aside  decisions. 

89.  Section  691.506  is  added  to  read 
as  follows: 

619.506    Withdrawing  or  modifying  set 
asides. 

(b)  The  Procurement  Executive  shall 
resolve  disagreements  between  the  A/ 


SDBU  Operations  Director  and  the 
contracting  officer. 

90.  Section  619.705-1  is  added  to 
read  as  follows: 

61 9.705-1     General  support  of  the 
pf09>'afn. 

It  is  the  Department's  policy  to 
incorporate  its  current  fiscal  year  goals 
as  negotiated  with  the  SEA  into  all 
pertineni  Department  solicitations,  in 
addition  to  the  standard  subcontract 
clauses.  Incorporation  of  the  goals  does 
not  require  that  large  business  prime 
contractors  must  subcontract,  but  does 
require  that  to  the  extent  they  plan  to 
subcontract,  specific  goals  be 
established  for  doing  business  with 
small,  small  disadvantaged,  and 
womcn-owrned  firms.  Where  funds  are 
available,  an  incentive  clause  such  as 
that  found  in  FAR  52.219-10,  Incentive 
Subcontracting  Program  for  Small  and 
Small  Disadvantaged  Business 
Concerns,  is  encouraged. 

91.  Section  619.705-3  is  amended  by 
adding  the  following  sentence: 

619.705-3    Preparing  the  solicitation. 

*   *   *  To  further  promote  the  use  of 
small,  disadvantaged,  and  women- 
owned  firms  by  large  prime  contractors, 
contracting  officers  are  encouraged  to 
consider  the  adequacy  of  the 
subcontracting  plans,  and/or  past 
performance  in  achieving  negotiated 
subcontract  goals,  as  part  of  the  overall 
evaluation  of  the  technical  proposals. 

619.705-6-70    [Amended] 

92.  Section  619.705-6-70  is  amended 
by  removing  the  word  "quarterly" 
wherever  it  appears  in  paragraph  (b)  and 
inserting  the  words  "annually"  and 
"annual"  in  its  place,  respectively. 

93.  Section  619.708-70  is  added  to 
rf:ad  as  follows: 

619.708-70    Solicitation  pro^sions  and 
contract  clauses. 

The  contracting  officer  shall  insert  a 
provision  substantially  the  same  as  the 
provision  at  652.219-70,  Department  of 
State  Subcontracting  Goals,  in 
solicitations  whenever  the  clause  at 
FAR  52.219-9,  Small  Business  .md 
Small  Disadvantaged  Business 
Subcontracting  Plan,  is  used. 
-    94.  .Section  619.801  is  revi.sed  to  wh6  ' 
as  follows: 

619.801     Definitions.     - 

National  buy  requirements  includes 
all  8(a)  ccjntracts  performed  outside  the 
United  States  and  processed  by  the 
Small  Business  Administration. 

95.  Six-tions  619.810  and  619-81  Zar»;  • 
added  to  n^ad  as  follows: 


619.810    SBA  appeals. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
19,810. 

619.812    Contract  administration. 

(d)  The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
19.812(d). 

96.  Section  619.870  is  amended  in 
paragraph  (b)  by  revising  the  first 
sentence  and  by  adding  a  new  second 
sentence  to  read  as  follows: 

619.870    Acquisition  of  technical 
requirements. 

(a)*   *   * 

Cb)  The  contracting  officer  has  greater 
latitude  in  holding  discussions  with  the 
concerns  solicited  under  an  8(a) 
program  acquisition  if  under  the  $3 
million  competitive  threshold  for  8(a) 
competition  than  under  a  non-8(a) 
program  acquisition.  Informal 
assessments  of  8(a)  concerns  shall  be 
within  the  parameters  of  13  CFR 
124.308(g).  *   *   * 

PART  622— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

97.  and  98.  Section  622.401  is  added 
to  read  as  follows:  - 

622.401    Definitions. 

(b)  Apprentices,  trainees,  helpers, 
and.  in  the  case  of  contracts  subject  to 
the  Contract  Work  Hours  and  Safety 
Standards  Act,  watchmen  and  guards. 
The  terms  apprentice  and  trainee  are 
defined  as  follows: 

(1)  Apprentice  has  the  same  definition 
as  in  FAR  22.401(b)(1). 

(2)  Trainee  has  the  same  definition  as 
in  FAR  22.401(b)(2). 

(3)  The  definition  for  helper  as 
described  in  FAR  22.401  paragraph 
(b)(3)  of  the  definition  of  Laborers  or 
mechanics)  is  reser\'ed. 

99.  Section  622.404-6  is  amended  by 
adding  a  new  paragraph  (b)(6)  to  read  as 
follows:  - 

622.404-6    Modifications  of  wage 
determinations. 

•        *        «        •        • 

(b)(6)  The  head  of  the  contracting 
activity  is  the  agency  head's  designee 
for  the  purposes  of  FAR  22.404-6(b){6). 

100.  Section  622.406-3  is  added  to 
read  as  follows: 

622.406-3    Additional  classifications. 

(b)(1)  The  classification  is  appropriate 
and  the  work  to  be  performed  by  the 
classification  is  not  performed  by  any 
classification  contained  in  the 
applicable  wage  determination. 

(4)  FAR  22.406-3  is  reserved. 


PART  623— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

101.  and  102.  Subparts  623.3  and 
623.4  are  added  to  read  as  follows: 

Subpart  623.3— Hazardous  Material 
Identification  and  Material  Safety  Data 

623.302-70    Policy. 

All  work,  including  the  handling  of 
hazardous  materials,  shall  comply  with 
the  applicable  requirements  of  the 
Department  of  State  Safety/Health  and 
Environmental  Management  Resource 
Guide  (6  FAM  607.7).  Requirements 
offices  shall  ensure  that  any  contractor 
operations  and  activities,  whether 
sponsored  by  the  post  or  other 
Department  organization,  are  closely 
-coordinated  with  the  Post  Occupational 
Safety  and  Health  Officer  during  both 
planning  and  implementation  phases. 

Subpart  623.4-^se  of  Recovered  Materials 
Sec. 

'B23.470    Affirmative  procurement  program 
for  recovered  materials. 

623.471  Purpose. 

623.472  Applicability. 

623.473  Definitions. 

623.474  EPA  guidelines.  * 

623.475  Responsibilities. 

623  476    Preference  programs  for  guideline 

items. 
623  476-1     Preference  program  for  the 

purchase  of  cement  and  concrete 

containing  fly  ash. 
623.476-2    Preference  program  for  building 

insulation  products  containing  recovered 

materials. 
623.476-3     Preference  program  for 

lubricating  oils  containing^ recovered 

materials. 
623.476—4    Preference  program  for  retread     . 

tires. 
623.476-5    Preference  program  for  paper 

and  paper  products  containing  recovered 
.m.aterials. 

623.477  Promotion  program. 

623.478  Evaluation  and  certification. 

623.479  Annual  revie\v  and  monitoring 
623  480    Solicitation  provisions  and 

contract  clauses. 

Subpart  623.4— Use  of  Recovered 
Material 

623.470  Affirmative  procurement  program 
for  recovered  materials. 

623.471  Purpose. 

This  section  establishes  the 
Department  of  State's  Affirmative 
Procurement  Program  for  Recovered 
Materials  in  accordance  with  Section 
.6002  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (42  U.S.C.  6962. 
Pub.  L.  94-580).  Section  6002  requires 
that  each  agency  develop  an  affirmative 
procurement  plan  to  assure  that  items 


composed  of  recovered  materials  will  be 
purchased  to  the  maximum  e.xtent 
practical  and  which  is  consistent  with 
Federal  procurement  law.  It  requires 
that  preference  be  given  in  procurement 
programs  to  the  purchase  of  items 
containing  recycled  materials  identified 
in  guidelines  promulgated  by  the 
Environmental  Protection  Agency 
(EPA).  Executive  Order  12780,  Federal 
Agency  Recycling  and  the  Council  on 
Federal  Recycling  and  Procurement 
Policy,  directed  implementation  of  cost 
effective  affirmative  procurement 
programs  for  recycled  items. 

623.472  Applicability. 

The  affirmative  procurement  program 
is  applicable  to  all  domestic  acquisition 
of  items  currently  designated  by  an  EPA 
guideline  or  by  future  guidelines 
promulgated  by  EPA.  The  requirements 
of  this  section  are  not  applicable  to 
acquisitions  made  and/or  performed 
outside  the  United  States  or  its 
possessions. 

623.473  Definitions. 

Affirmative  procurement  program  is  a 
program  which  ensures  that  items 
composed  of  recovered  materials  will  be 
purchased  to  the  maximum  extent 
practicable,  consistent  with  Federal 
procurement  law.  There  are  four 
components  to  an  affirmative 
procurement  program: 

(1)  A  preference  program; 

(2)  A  promotion  program; 

(3)  Procedures  for  requiring,  obtaining 
and  verif>'ing  estimates  and 
certifications  of  recovered  materials 
content;  and 

(4)  An  annual  review  and  monitoring. 
Designated  item  is  an  item  that  has 

been  designated  in  an  EPA  procurement 
guideline  as  an  item  that  is  or  can  be 
produced  using  recovered  materials 
whose  procurement  will  advance  the 
purpose  of  RCRA. 

Minimum-content  standard  is  the 
minimum  content  of  recovered 
materials  that  a  designated  item  must 
contain  pursuant  to  specifications 
implementing  the  Department's 
preference  program. 

Postconsumer  recovered  materials  are 
waste  materials  recovered  from  retail 
stores,  office  buildings,  homes  and  so 
forth  after  they  have  passed  through 
their  end  usage  as  a  consumer  item. 
Waste  paper  includes  all  items  from  the 
first  two  categories  above  in  addition  to 
forest -residues,  and  manufacturing  and 
other  wastes. 

Procurement  guidelines  are  guidelines 
issued  bv  the  EPA  pursuant  to  Section 
6002  of  RCRA: 

(1)  Identifying  items  that  are  or  can  be 
produced  with  recovered  materials  and 
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wtiere  procurement  will  advance  the 
objectives  of  the  Act;  and 

(2)  Providing  recommended  practices 
for  the  prociirement  of  such  items. 

Recovered  materials  are  waste 
materials  and  by-products  that  have 
been  recovered  or  diverted  from  solid 
waste,  not  including  those  materials  and 
by-products  generated  from,  and 
commonly  reused  within,  an  original 
manufacturing  process. 

Unreasonable  price  is  the  price  for 
products  containing  recovered  materials 
which  exceeds  alternatives  made  with 
virgin  materials  by  10  percent  or  more, 
and  which  the  requirements  office 
initiating  the  acquisition  substantiates 
as  exorbitant. 

623.474  ERA  guidelines. 

(a)  The  EPA  has  published  five 
guidelines  that  designate  the  following 
items  are  or  can  be  produced  using 
recovered  materials.  Accordingly, 
contracting  activities  shall  procure 
items  produced  using  recovered 
materials  to  the  maximum  extent 
possible  when  procuring  these 
designated  items: 

(1)  Cement  and  concrete  containing 
fly  ash,  40  CFR  part  249,  January  28, 
1983; 

(2)  Paper  and  paper  products,  40  CFR 
part  250; 

(3)  Lubricating  oik,  40  CFR  part  252; 

(4)  Retread  tires.  40  CFR  part  253; 
and. 

(5)  Building  insulation  products,  40 
CFR  part  248. 

(b)  Copies  of  these  guidelines,  as  well 
as  future  guidelines  promulgated  by 
EPA,  may  be  obtained  by  calling  EPA's 
Recycled  Products  Information 
Clearinghouse  at  (703)  941-4452. 

(c)  These  guidelines  are  applicable 
when  the  Department  purchases  more 
than  SlU.OOO  worth  of  a  designated 
item,  or  if  the  cost  of  all  such  items 
purchased  by  the  Department  during  the 
preceding  Fiscal  Year  was  $10,000  or 
more. 

623.475  Responsibilities. 

.  (a)  The  requirements  office  initiating 
an  acquisition  is  responsible  for 
determining  whether  recovered 
materials  should  be  includeil  in  the 
specifications.  Requirements  offic-es 
may  purchase  items  subject  to  the 
guidelines  containing  other  than 
recovered  materials  only  if: 

(1)  The  price  of  items  with  ref;overed 
materials  is  unreasonable; 

(2)  The  requirement  for  items 
produced  with  recovered  materials 
results  in  inadequate  competition  or 
adversely  affects  small  business  or  the 
Department's  metrication  program; 


(3)  Obtaining  items  with  recovered 
materials  results  in  unusual  and 
unreasonable  delays;  or, 

(4)  Items  produced  with  recovered 
materials  do  not  meet  all  reasonable 
performance  specifications. 

(b)  If  the  requirements  office  chooses 
to  procure  designated  items  that  do  not 
contain  recovered  materials,  a  written 
justification  must  be  submitted  to  the 
contracting  officer. 

623.476    Preference  programs  for  guldeime 
items. 

623.476-1    Preference  program  tor  the 
purchase  of  cement  and  concrete 
containing  fly  ash. 

Domestic  contracts  requiring  the 
purchase  of  cement  and  concrete  shall 
specify  the  performance  requirements  of 
the  products  required  uiKler  the  contract 
using  appropriate  standards/ 
specifications  when  available. 
Consistent  with  such  performance 
specifications,  such  contracts  shall 
allow  the  contractor  to  deliver  cement 
and  concrete  products  that  contain  fly 
ash,  a  component  of  coal  resulting  from 
its  combustion  in  electrical  generating 
plants.  Architects/Engineers  shall 
specify  performance  requirements  for 
the  concrete  to  be  supplied. 

623.476-2    Preference  program  for  tMjIldIng 
Insulation  products  containing  recovered 
materials. 

Minimiun  content  standards  for 
building  insulation  products  have  been 
established  by  EPA  guidelines. 
Domestic  contracts  for  the  design  of 
structures  that  will  utilize  building 
insulation  products  shall  require  that 
the  Architect/Engineer  include,  as  a 
design  consideration,  the  Department 
preference  for  the  use  of  building 
insulation  produced  with  recovered 
materials.  Such  contracts  shall  require 
that  the  Architect/Engineer  specify  the 
type  of  building  insulation  products  to 
be  supplied  and  shall  require  the 
Architect/Engineer  to  justify,  in  writing, 
the  basis  of  the  selected  product  type  if 
it  is  not  in  accordance  with  the  EPA 
guideline. 

§  623.476-3  Preference  program  for 
lubricating  oils  containing  recovered 
materials. 

Contracts  requiring  the  supply  of 
lubricating  oils,  hydraulic  fluids  and 
gear  oils  shall  require  that  products 
conform  to  the  EPA  guideline. 

623.476-4    Preference  program  tor  retread 
tires. 

Contracts  requiring  replacement  tires 
for  automobiles,  light  and  heavy  trucks 
and  trailers,  and  off-road  tires  shall 
specify  that  retreading  services  shall  be 
obtained  if  the  carcass  is  retreadablc.  If 


such  retreading  services  are  not 
practicable,  replacement  tires  shall  be 
procured  in  accordance  with  the  EPA 
guideline. 

623.476-5  Preference  program  for  paper 
and  paper  products  containing  recovered 
materials. 

(a)  All  contracts  requiring  the 
purchase  of  paper  and  paper  products 
shall  require  that  paper  and  paper 
products  delivered  to  the  Department 
meet  the  EPA  guideUne  for  recycled 
paper. 

(b)  Contracting  officers  shall  require 
contractors  to  use  recycled  paper  when 
submitting  reports  and  other 
deUverables  to  the  Department,  when 
feasiWe. 

(c)  Contracting  officers  shall  require 
offerorsAiidders  to  submit  proposals/ 
bids  on  recycled  paper,  double-sided 
copying  to  the  maximum  extent 
practicable. 

623.477  Promotion  program. 

Items  composed  of  recovered 
materials  shall  be  purchased  under  all 
new  domestic  contracts  to  the  maximum 
extent  practicable.  Contracting  officers 
shall  promote  the  fact  that  the 
Department  is  seeking  to  buy  items 
containing  recovered  materials  at  pre- 
proposal  and  pre-bid  conferences  when 
appropriate. 

623.478  Evaluation  and  certification. 

(a)  Contracting  officers  shall  ensure 
that  vendors  estimate  in  their  offers/bids 
the  percentage  of  recovered  materials  of 
the  total  content  of  designated  items  to 
be  used  under  the  contract. 

fb)  Contracting  officers  shall  ensure 
that  contractors  certify  the  percentage  of 
recovered  materials  contained  in 
designated  items  actually  supplied 
under  the  contract. 

623.479  Annual  review  and  monitoring. 

The  "effectiveness  of  the  preference 
program  shall  be  reviewed  annually  by 
A/c3PE.  An  assessment  will  be  made  to 
determine  if  greater  use  of  recovered 
material  is  possible  for  the  existing 
requirements  or  if  recovered  materials 
are  causing  undue  delay,  lack  of 
competition,  unreasonable  prices  or  an 
unacceptable  level  of  performance. 

623.480  Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  652.223-70,  Estimates 
of  the  Total  Percentage  of  Recovered 
Materials  to  be  UtiHzed  in  the 
Performance  of  the  Contract,  in  all 
domestic  contracting  activity 
solicitations  using  recovered  materials 
in  the  performance  of  the  work. 


(b)  The  contracting  officer  shall  insert 
the  clause  at  652.223-71.  Certification 
of  Minimum  Content  Actually  Utihzed 
In  the  Performance  of  the  Contract,  in 
all  domestic  contracts  requiring  the  use 
of  recovered  materials. 

(c)  The  contracting  officer  shall  Insert 
the  provision  at  652.223-72,  Use  of 
Double-Sided  Copying  in  the 
Suomission  of  Bids  or  Proposals,  in  all 
domestic  soUcitations  for  supplies  or 
services. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  652.223-73.  Use  of  Double- 
Sided  Copying  in  the  Submission  of 
Reports,  in  all  domestic  contracts  for  - 
supplies  or  services. 

(e)  The  contracting  officer  shall  insert 
the  clause  at  652.223-74.  Use  of  Fly  Ash 
as  a  Partial  Replacement  for  Cement  and 
Concrete,  in  all  domestic  contracts  for 
Architect/Engineer  serxnces  for  the 
design  of  structures  or  works  that  will 
use  cement  and  concrete  products, 
unless  the  requirements  office  provides 
a  written  justification  for  using  virgin 
materials. 

(0  The  contracting  officer  shall  insert 
the  clause  at  652.223-75,  Use  of 
Recovered  Materials  in  Building 
Insulation  Products,  in  all  domestic 
contracts  for  Architect/Engineer  services 
for  the  design  of  structures  or  works  that 
will  utilize  or  Incorporate  building 
insulation  products  containing 
recovered  materials,  unless  the  program 
office  provides  a  written  justification  for 
using  virgin  materials. 

(g)  The  contracting  officer  shall  insert 
the  clause  at  652.223-76.  Use  of 
Lubricating  Oils  Containing  Re-Refined 
Oils,  in  all  domestic  contracts  that 
require  the  delivery  of  lubricating  oils, 
unless  the  program  office  provides  a 
written  justification  for  using  virgin 
materials.  .  .. 

(h)  THl'  contracting  officer  shall  insert 
the  clause  at  652.223-77.  Use  of  Retread 
Tires,  in  all  domestic  contracts  that 
require  the  replacement  of  tires  for 
automobiles,  light  and  heavy  trucks  and 
trailers,  and  off-road  vehicles,  unless  the 
program  office  provides  a  written 
justification  for  not  using  retread  tin?s. 
This  clause  does  not  apply  to  the 
purchase  of  original  equipment  Ures. 

(i)  The  contracting  officer  shall  insert 
the  clause  at  652.223-78,  Use  of 
Recovered  Materieds  in  Paper  and  Paper 
Products,  in  all  domestic  contracts  that 
require  the  dehvery  of  reports  or  other 
paper  products,  unless  the  program 
office  provides  a  written  justification  for 
the  use  of  virgin  materials. 

PART  625— FOREIGN  ACQUJSITIOH 

103.  and  104.  Section  625.102  is 
revised  to  read  as  follows: 
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625.102    Policy. 

{a)(3)  The  authority  to  make  the 
determination  prescribed  in  FAR 
25.102(a)(3)  is  delegated,  without  power 
of  redelegation,  to  the  head  of  the 
contracting  activity. 

(b)(2)  The  authority  to  make  the 
determination  prescribed  in  FAR 
25.102(b)(2)  is  delegated,  without  power 
of  redelegation,  to  the  head  of  the 
contracting  activity. 

625.108    [Amended) 

105.  Section  625.108  is  amended  by 
removing  the  words  "The  Office  of  the 
Procurement  Executive"  and  inserting 
the  acronym  "A/OPE"  in  their  place. 

106.  Section  625.202  is  revised  to  read 
as  follows: 

625.202  Policy. 

(a)(2)  The  authority  to  make  the 
detennination  prescribed  in  FAR 
25.202(a)(2)  is  delegated,  without  power 
of  redelegation.  to  the  head  of  the 
contracting  activity. 

(b)  The  authority  to  make  the 
determination  prescribed  in  FAR 
25.202(b)  is  delegated,  without  power  of 
redelegation,  to  the  head  of  the 
contracting  activity. 

107.  Section  625.203  is  added  to  read 
as  follows: 

625.203  Evaluating  offers. 
The  head  of  the  contracting  activity  is 

the  agency  head  for  the  purposes  of  F.'\R 
25.203  (a)  and  (b). 

625JJ04    [Amended) 

108.  Section  625.304  is  amende*!  by 
adding  after  "activity"  the  words 
"without  power  of  redelegation". 

109.  Section  625.901  is  revised  to  read 
as  follows: 

625.901    Omission  of  examination  of 
records  clause. 

(a)  The  Procurement  Exi*  utive  is  the 
agency  head  for  the  purposes  of  FAR 
25.901. 

(b)  Each  determination  and  findings 
to  omit  FAR  clause  52.21S-1, 
Examination  of  Records  by  Comptroller 
General,  shall  be  prepared  in  writing  by 
the  contracting  officer  and  submitted  to 
the  Pn)curement  Executive  for  approval. 

(c)  The  Procurement  Executive  .shall 
forward  the  approved  determination 
and  findings  to  the  requesting 
contracting  activity  for  inclusion  in  the 
contract  file,  or  inform  the  contracting 
activity  in  writing  if  the  determination 
and  findings  is  not  approved,  as 
appropriate. 

(l)(ii)  The  report  required  by  FAR 
25.901(c){l)(ii)  shall  be  prepared  and 
forwarded  to  the  Assistant  Secretary  of 
State  for  Administration  by  the 
Procurement  Executive. 


Suk>part  625.10  (62S.1003><-{Removedl 

1 10.  Subpart  625.10,  consisting  of 
section  625.1003,  is  removed. 

PART  627— PATErrrS,  DATA.  AND 
COPYRIGHTS 

111.  and  112.  Part  627  is  added,  to 
read  as  folloivs: 

PART  627— PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  627.2— Patents 

627.203    Patent  indemnification  of 

Government  by  contractor. 
627.203-6    Clause  for  Government  waiver  of 

indemnity. 

Subpart  627.3— Patent  Rights  Under 
Government  Contracts 

627.303  Contract  clauses. 

627.304  Procedures. 
627.304-1    General. 
627.304-5    Appeals. 
Authority:  40  U.S.C  486(c);  22  U.S  Q  2658. 

Subpart  627.2— Patents 

627.203    Patent  indemnification  of 
Government  by  contractor. 

627.203-6    Clause  for  Government  waiver 
of  indemnity. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  27.203-6, 

Subpart  627.3— Patent  Rights  Under 
Government  Contracts 

627.303  Contract  clauses. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  27.303.  Determinations  issued 
by  the  Procurement  Executive  shall  be 
reviewed  by  the  Office  of  the  Legal 
Advisor. 

627.304  Procedures. 

627.304-1    General. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  27.304-1.  Questions  regarding 
fact-finding  procedures  as  specified  in 
FAR  27.304-l(a)(4)  shall  be  referred  to 
A/OPE.  Deteniiinations  issued  by  the 
Procurement  Executive  shall  be 
reviewed  by  the  Office  of  the  Lf^al 
Adviser. 

627.304-5    Appeals. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purpos«*s 
of  FAR  27.304-5.  QuesUons  regarding 
the  appeals  procedure  as  specified  in 
FAR  27.304-5(b)  shall  be  referred  to  A/ 
OPE. 
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PART  628— BONDS  AND  INSURANCE 

113.  Fart  628  is  amended  by  adding 
Subparts  628.1.  628.2.  and  628.3.  to  read 
as  follows: 

Subpart  628.1— Bonds 

628.101     Bid  guarantees. 
628.101-1     Policy  on  use. 
628.106-6    Furnishing  information. 

Subpart  628.2— Sureties 

628.203    Acceptability  of  individual  surety. 
628.203-7    Exclusion  of  individual  sureties. 

Subpart  628.3 — Insurance 

628.305  Overseas  workers"  compensation 
and  war-hazard  insurance. 

628.306  Insurance  under  fixed-price 
contracts. 

628.307  Insurance  under  cost- 
reimbursement  contracts. 

628.307-70    Insurance  under  labor-hour  and 
time-and-materials  contracts. 

Subpart  628.1— Bonds 

628.101    Bid  guarantees. 

628.101-1    Policy  on  use. 

(c)  The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purpose 
ofFAR28.101-l(c). 

628.106-6    Fumising  Inforntation. 

(c)  The  head  of  the  contracting 
activity  is  the  agency  head's  designee 
for  the  purpose  of  FAR  28.106-6(c). 

Subpart  628.2— Sureties 

628.203    Acceptability  of  individual  surety. 

(g)  Evidence  of  possible  criminal  or 
fraudulent  activities  by  an  individual 
surety  shall  be  referred  to  the  Office  of 
the  Inspector  General. 

628.203-7    Exclusion  of  individual  sureties. 

The  Procurement  E.xecutive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  28.203-7. 

Subpart  628.3— Insurance 

628.305    Overseas  workers'  compensation 
and  war-hazard  insurance. 

(a)  It  is  the  Department's  policy  that 
acquisitions  for  services,  including 
construction  but  excluding  personal 
services  contracts,  which  require 
contractor  personnel  to  perform  work 
outside  of  the  United  States,  shall 
include  the  contractual  obligation  for 
coverage  under  the  Defense  Base  Act  (42 
U.S.C.  Sections  1651-1654.  as 
amended).  For  the  purpose  of  this 
section  only,  contractor  personnel 
includes  individuals  who  are  either: 

(1)  United  States  citizens,  or 

(2)  Hired  in  the  United  States  or  its 
possessions. 

(b)  The  Department  of  State  has 
entered  into  a  contract  with  an 


insurance  broker  and  carrier  to  provide 
Defense  Base  Act  insurance,  at  a  fixed 
rate  for  services  and  construction,  to 
cover  DOS  contracts  which  will  require  , 
performance  overseas  by  United  States 
citizens  or  those  employed  in  the 
United  States.  In  countries  where  local 
nationals  and/or  third  coimtry  nationals 
will  be  employed  to  perform  the 
contract,  such  countries  may  be  waived 
by  the  Secretary  of  Labor.  Whenever 
such  insurance  is  required  under  the 
contract,  the  contracting  officer  shall 
insert: 

(1)  The  clause  at  652.228-71, 
Worker's  Compensation  Insurance 
(Defense  Base  Act) — Services; 

(2)  The  clause  at  652.228-72. 
Worker's  Compensation  Insurance 
(Defense  Base  Act) — Construction;  and 

(3)  The  clause  at  652.228-73,  Waiver 
of  Defense  Base  Act. 

(c)  Upon  award  of  a  contract  which 
requires  Defense  Base  Act  insurance,  the 
contracting  officer  shall  notify  the 
successful  offeror  of  the  name  of  the 
insurance  broker  from  which  the 
contractor  should  acquire  insurance. 

(d)  The  authority  to  request  a  waiver 
from  the  Secretary  of  Labor  of  a 
particular  country,  as  set  forth  in  FAR 
28.305(d),  is  reserved  to  the  Secretary  of 
State. 

628.306  Insurance  under  fixed-price 
contracts. 

(a)  The  contracting  officer  shall  insert 
the  provision  at: 

(1)  652.228-74.  Defense  Base  Act  - 
Insurance  Rates — Limitation — Services, 
in  solicitations  for  fixed-price  service 
contracts  to  be  performed  outside  the 
United  States  by  United  States  citizens 
and/or  those  hired  in  the  United  States; 
or 

(2)  652.228-75.  Defense  Base  Act 
Insurance  Rates — Limitation — 
Constructioji.  m  solicitation  for  fixed- 
price  construction  contracts  to  be 
performed  outside  the  United  States  by 
United  States  citizens  and/or  those 
hired  in  the  Untied  States. 

628.307  Insurance  under  cost- 
reimbursement  contracts. 

The  contracting  officer  shall  insert  the 
provision  at  652.228-76,  Defense  Base 
Act  Insurance  Rates — Limitation — 
Cost — Reimbursement,  in  solicitations 
for  cost-reimbursement  type  contracts  to 
be  performed  outside  the  Untied  States 
by  United  States  citizens  and/or  those 
hired  in  the  United  States. 

628.307-70    Insurance  under  labor-hour 
and  time-and-materials  contracts. 

The  contracting  officer  shall  insert  the 
provision  at  652.228-77.  Defense  Base 
Act  Insurance  Rates — Limitation — 
Labor-Hour  and  Time-and-Material.  in 


solicitations  for  labor-hour  or  time-and- 
material  type  contracts  to  be  performed 
outside  the  United  States  by  United 
States  citizens  and/or  those  hired  in  the 
United  States. 

PART  631— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

114.-116.  Part  631  is  added  to  read  as 
follows: 

PART  631— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Authority:  40  U.S.C.  486  (c);  22  U.S.C. 
2658 

Subpart  631.1— Applicability 

631.101    Objectives. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  31.101. 

PART  632— CONTRACT  FINANCING 

Subpart  632.1  (632.111,632.111-70)— 
[Removed] 

117.  and  118.  Subpart  632.1. 
consisting  of  sections  632.111  and 
632.111-70,  is  removed. 

119.  Section  632.402  is  amended  by 
designating  the  existing  text  as 
paragraph  (c)(l){iii).  and  by  adding  a 
new  paragraph  (b)  to  read  as  follows: 

632.402    General. 

fb)  Advance  payments  shall  be 
authorized  sparingly.  Contracting 
officers  should  consider  the  use  of 
partial  payments,  fast  payments,  or 
more  frequent  payments  as  alternatives 
to  advance  payments. 
***** 

120.  Section  632. 407  is  added  to  read 
as  follows: 

632.407    Interest. 

(d)  The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  32.407(d). 

121-.  Subparts  632.7  and  632.8  are 
adding  to  read  as  follows: 

Subpart  632.7— Contracting  Funding 

632.703    Contracting  funding 
requirements. 

632.703-3    Contracts  crossing  fiscal  years. 

(a)  The  State  Department  Basic 
Authorities  Act  of  1956.  as  amended  (22 
U.S.C.  2696  (e)).  allows  funds  from 
annual  appropriations  to  extend  beyond 
the  fiscal  year  in  which  the  acquisition 
was  funded.  This  authority  may  be  used 
for  acquisitions  of  supplies  or  services, 
regardless  of  dollar  amount  or  contract 
type.  Use  of  this  authority  requires  that 

(1)  The  acquisition  normally  would  be 
considered  severable  (i.e..  the  services 


are  repetitive  and  can  be  started  or 
stopped  any  time:  would  normally  be 
funded  and  performed  within  a  fiscal 
year,  and  are  not  services  integral  to  the 
creation  of  an  end  product.  An  example 
is  janitorial  services.); 

(2)  The  base  performance  period  is 
twelve  months,  begins  in  the  current 
fiscal  year,  and  crosses  into  the  next 
fiscal  year;  and. 

(3)  Full  funding  for  twelve  months  is 
available  in  the  current  year. 

fb)  If  the  acquisition  involves  more 
than  one  source  of  funds,  the  contract 
shall  be  priced  to  identify  the  source  of 
funds  (by  allotment)  with  the  relevant 
portion  of  the  total  supplies  or  ser\'ices. 
For  current  Department  contracts, 
bilateral  modifications  are  authorized 
where  necessary  to  convert  to  a 
performance  period  that  crosses  fistal 
years,  as  long  as  the  requisite  funding  is 
available  as  described  in  paragraph  (a), 
and  provided  that  the  total  contract 
length  does  not  increase. 

(c)  Use  of  this  authority  shall  be 
documented  in  the  contract  file  and  be 
included  as  part  of  the  Advance 
Acquisition  Plan  and  Price  Negotiation 
Memorandum.  If  neither  document  is 
relevant  to  the  acquisition,  the 
contracting  officer  shall  prepare  a 
written  document  to  the  file  indicating 
compliance  with  this  subsection. 

(d)  For  acquisitions  conducteff  by 
overseas  posts  that  are  funded  by 
another  agency,  the  contracting  officer 
shall  ensure  that  funding  for  the  full 
twelve-month  period  is  available  at  time 
of  award  if  the  authority  in  22  l'.S.C. 
2696(e)  will  be  used. 

Subpart  632.8— Assignment  of  Claims 
632.803    Policies. 

(b)  The  assignment  of  claims  shall  be 
prohibited  for  all  personal  services 
contracts.  The  assignment  of  claims 
shall  also  be  prohibited  for  all  contracts 
awarded  and  performed  ovors«\!s.  unless 
approval  is  received  from  the 
Pro(  iirciupnt  Executive. 

Subpart  632.9— Prompt  Payment 

.     1 22.  Section  632.908  is  addeil  lo  read 

-  as  follows: 

632.908    Contract  clauses. 

(a)  The  contracting  officer  may  insert 
a  clause  substantially  the  same  as  the 
(lause  at  652.232-70,  Payment  Scliedule 
and  Invoice  Submission  (Fixed-Price), 
in  fixed-price  type  solicitations  and 
contracts. 

(b)  The  contracting  officer  may  insert 
a  clause  substantially  the  same  as  the 
clause  at  652.232-71,  Voucher 
Submission  (Cost-Reimbursement),  in 


cost-reimbursement  type  solicitations 
and  contracts. 

PART  633— PROTESTS,  DISPUTES 
AND  APPEALS 

633.104  [Amended] 

123.  Section  633.104  is  amended  by 
removing  the  introductory  text  and  the 
parenthetical  "(see  601.603-70)  "  in  the 
first  sentence  of  paragraph  (a)(1);  and  by 
revising  the  phrase  'Deputy  Assistant 
Secretary  for  Information  Systems"  to 
read  "Deputy  Assistant  Secretary  for 
Information  Management"  in  the  second 
sentence  of  paragraph  (a)(1). 

633.105  [Amended] 

124.  Section  633.105  is  amended  by 
removing  the  introductory  text  and  by 
revising  the  phrase  "Deputy  Assistant 
Secretary  for  Information  Systems"  to 
read  "Deputy  Assistant  Secretary  for 
Information  Management"  in  the  first 
sentence  of  paragraph  (a)  and  the 
second  sentence  of  paragraph  (c). 

125.  Seaion  633.214-70  is  added  to 
read  as  follows: 

633.214-70    Alternative  dispute  resolution. 

(a)  Policy.  The  Department's  goal  is  to 
resolve  contract  disputes  before  the 
issuance  of  a  contracting  officer's  final 
decision  under  the  Contract  Disputes 
Act.  Contracting  officers  shall  consider 
all  possible  means  of  reaching  a 
negotiated  settlement,  consistent  with 
the  Government's  best  interests,  before 
issuing  a  final  decision  on  a  contractor 
claim  under  the  process  outlined  in 
FAR  33.206  through  33.211. 

(b)  When  to  use  ADR.  (1)  Factors 
favoring  ADR.  Contracting  officers 
should  consider  using  ADR  in  those 
cases  where: 

(i)  Only  facts  are  in  dispute: 

(ii)  The  facts  are  clearly  not  favorable 
to  thp  CHDvemment: 

(iii)  The  anticipated  costs  (in  time  and 
money)  are  less  than  the  anticipated 
costs  of  litigation; 

(iv)  Settlement  attempts  h.ive  reaciicd 
an  impasse; 

(v)  ,\DR  techniques  have  been  used 
successfully  in  similar  situations; 

(vi)  There  is  a  need  for  indepcndt'nt 
expert  analysis;  or. 

,    (vii)  The  claim  has  merit  but  its  value 
is  overstated. 

(2)  Factors  disfavoring  ADR.  The 
following  circumstance:,  do  not  favor 
u.se  of  .ADR: 

(i)  Cases  involving  disputes  controlled 
by  clear  legal  precedent,  making 
compromise  difficult; 

(ii)  The  resolution  will  have  a 
significant  impact  on  other  pending 
cases  or  on  the  future  conduct  of 
Department  business; 
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(iii)  The  dispute  is  primarily  ovrr 
issues  of  law; 

(iv)  A  derision  of  precedential  value 
is  needed; 

(v)  A  significant  policy  question  is 
involved; 

(vi)  A  full  pubhc  record  of  the 
proceeding  is  important; 

(vii)  The  outcome  could  significantly 
in\  olve  persons  vvho  are  not  parties  to 
the  contract; 

(viii)  The  costs  of  pursuing  an  ADR 
procedure  (in  time  and  money)  excetid 
the  cost  of  litigation; 

(ix)  The  nature  of  the  case  may  cause 
ADR  to  be  used  merely  for  delay  or 
discovery;  or, 

(x)  The  <:asi?  involves  criminal 
violations. 

(3)  Initial  action.  Immediately  upon 
rei;eipt  of  a  claim,  the  contracting  officer 
shall  send  a  letter  acknowledging 
receipt  of  the  claim  and  soliciting  the 
contractor's  views  on  submitting  this 
claim  for  ADR.  In  every  dispute,  the  first 
.step  toward  resolution  shall  be 
unassisted  negotiations,  in  which  the 
parties  try  to  work  out  the  disagreement 
among  themselves.  If  this  fails,  before 
issuing  a  final  decision,  the  contracting 
officer  shall  consult  first  with  the  head 
of  the  contracting  activity,  and  contract 
the  Office  of  the  Legal  Adviser  and  A/ 
OPE  to  determine  whether  the 
disagreement  appears  susceptible  to 
resolution  by  ADR.  Consideration  shall 
be  given  to  pursuing  additional 
factfinding  or  designating  a  neutral 
expert  in  the  disputed  issue  to  provide 
an  advisory  opinion. 

(c)  Methods  of  ADR.  If  the  initial 
action  to  resolve  the  dispute  fails,  and 
the  contracting  officer  issues  a  final 
decision  which  is  appealed.  ADR  may 
still  be  feasible.  The  ASBCA  issu.s  a 
notice  regarding  ADR  to  all  contractors 
who  file  appeals  under  the  Contract 
Disputes  Act.  This  notice  describes  thf 
following  .ADR  techniques,  whic  h 
contracting  officers  are  urged  to  dis<:uss 
with  contractors  :jt  any  time: 

(1)  Settlpmcnt  judgp.  A  settlement 
judge  is  cither  an  administrative  judge 
or  hearing  examiner  who  is  appointed 
by  the  parties  in  dispute  for  the  purpo.-^c 
of  facilitating  settlement.  The  agenda  is 
flexible  and  based  on  the  specific >  of  the 
individual  di.spute.  By  holding  a  frank. 
in-depLh  discussion  of  the  strpng'hs  and 
weaknesses  of  each  party's  position,  the 
settlomenf  judge  may  be  able  to  foster  a 
settlement  of  the  dispute.  The 
settlement  judge  may  meet  with  the 
parties  jointly  or  individually,  and  the 
settlement  judge's  recommendations  an- 
not  binding.  Typically,  the  settlement 
judge's  opinions,  based  on  his  or  her 
experienrp  in  handling  prior  disput»^. 
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will  help  the  parties  realize  whether 
their  arguments  have  merit  or  not. 

(2)  Minitrial.  A  minitrial  is  not  an 
actual  trial  but  rather  a  flexible, 
expedited,  but  structured  procedure  in 
which  each  party  presents  an 
abbreviated  version  of  its  position  both 
to  a  neutral  advisor  (who  may  be 
appointed  by  the  ASBCA)  and  to 
principals  of  the  parties  who  have  full 
contractual  authority  to  conclude  a 
settlement.  The  parties  mutually  decide 
on  the  form  of  presentation  without 
regard  to  traditional  judicial 
proceedings  or  rules  of  evidence.  An 
advance  agreement  by  the  parties 
specifies  the  procedure  to  be  followed 
in  making  presentations,  as  well  as  the 
role  of  the  neutral  advisor.  Upon 
conclusion  of  the  presentations, 
settlement  negotiations  are  conducted. 
The  neutral  advisor  may  assist  the     , 
parties  in  negotiating  settlement, 
including  making  non-binding 
recommendations. 

(3)  Summary  trial  with  binding 
decision.  A  summary  trial  with  binding 
decision  is  a  procedure  in  which  the 
scheduling  of  an  appeal  is  expedited 
and  the  parties  try  their  appeal 
informally  before  an  administrative 
judge  or  panel  of  judges.  The  length  of 
the  trial  and  the  time  for  presentation 
and  decision  are  tailored  to  the  needs  of 
the  particular  case.  Trial  procedures  and 
rules  applicable  to  appeals  are  modified 
or  eliminated  to  expedite  resolution  of 
the  appeal.  The  parties  must  agree, 
however,  that  all  decisions,  rulings,  and 
orders  by  the  judge(s)  are  final, 
conclusive,  and  not  appealable,  and 
may  not  be  set  aside,  except  for  fraud. 

A  summary  "bench"  decision  is  issued 
at  the  conclusion  of  the  trial  or  a 
summary  written  decision  will  be 
issued  within  ten  (10)  days  of  either  the 
trial's  conclusion  or  receipt  of  a  trial 
transcript. 

(4)  Mediation.  Mediation  is  a  process 
in  which  a  neutral  and  impartial  third 
party  assists  the  Government  and  the 
contractor  in  conflict  to  negotiate  an 
acceptable  settlement  of  contested 
issues.  The  mediator  is  jointly  selected 
and  is  asked  by  the  disputing  parties  to 
assist  them  to  reach  a  voluntary 
agreement.  The  mediator  has  no 
decisionmaking  authority  and  cannot 
impose  a  decision.  Mediation  assistance 
involves  working  with  the  parties  to 
improve  their  communications,  clarify 
or  interpret  data,  identify  key  issues  to 
be  discussed,  design  an  effective 
negotiation  process,  generate  settlement 
options,  or  help  to  identify  or  formulate 
areas  of  agreement.  Additional 
information  is  available  in  Army  Corps 
of  Engineers  IWR  Pamphlet  91-ADR-P- 
3.  Mediation.  September  1991;  and 


Administrative  Conference  of  the  U.S., 
Mediation:  A  Primer  for  Federal 
Agencies,  available  from  A/OFE. 

(5)  Arbitration.  Non-binding 
arbitration  is  a  process  in  which  a 
dispute  is  jointly  submitted  by  the 
Government  and  a  contractor  to  an 
impartial  and  neutral  person  or  panel 
who  provides  a  written,  non-binding 
opinion  used  as  a  guide  for  negotiations 
toward  a  settlement.  Although  the 
Administrative  Dispute  Resolution  Act 
of  1990  (Pub.  L.  101-552)  allows 
agencies  to  use  binding  arbitration,  the 
law  provides  that  the  agency  head  may 
vacate  any  arbitration  award  within  30 
days  after  it  is  served  on  all  parties.  For 
this  reason,  non-binding  arbitration  is 
preferable.  Additional  information  is 
available  in  Army  Corps  of  Engineers 
IWR  Pamphlet  91-ADR-F-2,  Non- 
Binding  Arbitration.  September  1990. 
available  from  A/OPE. 

(6).  Partnering.  Partnering  involves  an 
agreement  in  principle  to  share  the  risks 
involved  in  completing  a  project,  and  to 
establish  and  promote  a  partnership 
environment.  Partnering  itself  is  not  a 
contractual  agreement  and  it  does  not 
create  any  legally  enforceable  rights,  but 
instead  partnering  seeks  to  create  a  new 
cooperative  attitude  in  completing 
Government  contracts.  The  three  basic 
steps  in  partnering  are: 

(i)  Establish  the  new  relationship 
through  personal  contact  among  the 
principals  for  the  Government  and  the 
contractors  before  the  work  begins; 

(ii)  Prepare  a  joint  statement  of  goals 
establishing  common  objectives  in 
specific  detail  for  reaching  the  goals; 
and. 

(iii)  Identify  specific  dispute 
prevention  processes  designed  to  head 
off  problems,  evaluate  performance,  and 
promote  cooperation.  Additional 
information  is  available  in  Army  Corps 
of  Engineers  IWR  Pamphlet  91-ADR-P- 
4.  Partnering.  December  1991,  available 
from  A/OPE. 

(d)  ADR  procedures.  The  ADR  method 
shall  be  selected  voluntarily  by  both  the 
Government  and  the  contractor.  Both 
parties  shall  agree  on  the  procedures  to 
be  followed,  including  the  agenda  and 
amount  of  time  allowed  for  each  party 
to  present  its  case.  The  parties  may 
choose  not  to  have  a  written  transcript 
orhearing  on  the  record,  as  this  might 
inhibit  settlement.  Also,  the  decision 
rendered,  if  any.  should  not  be 
considered  to  establish  any  precedent 
for  future  litigation  unless  the  parties 
agree  otherwise.  In  cases  where  the 
parties  agree  to  pay  jointly  for  a  third- 
party  neutral  advisor,  it  is 
recommended  that  the  parties  and  the 
advisor  agree  on  a  fair  and  reasonable 
price.  The  Government  would  then 


issue  a  simplified  acquisition  (if  the 
dollar  amount  does  not  exceed  the 
simplified  acquisition  limitation)  for 
50%  of  the  agreed  price,  and  the  advisor 
would  submit  separate  invoices  (each 
for  50%  of  the  price)  to  the  Government 
and  the  contractor. 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  634— MAJOR  SYSTEMS 
ACQUISITION 

634.001    [Amended] 

126.  and  127.  Section  634.001  is 
amended  by  removing  "$10,000,000" 
and  inserting  "530.000.000"  in  its  place 
in  paragraph  (b);  and  by  removing  the 
words  "agency  head"  and  inserting 
"Under  Secretarj'  for  Management"  in- 
their  place  in  the  first  sentence  of 
paragraph  (c). 

128.  Section  634.001-70  is  amended 
by  adding  the  following  definition: 

634.001-70    Supplemental  definitions. 

***** 

Major  Acquisition  Program  Office  (A/ 
IM/MAPO)  is  located  within  the  Office 
of  Information  Management.  It  has 
managerial  and  operational 
responsibilities  relative  to  all  major 
information  resource  acquisitions. 

129.  Section  634.003  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 
and.  by  removing  the  words  "The 
Deputy  Assistant  Secretary  for 
Operations"  and  inserting  "The  Under 
Secretary  for  Management"  in  their 
place  in  paragraph  (b): 

634.003    Responsibilities. 

(a)  The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  34.003(a).  Written  procedures 
for  acquiring  Federal  Information 
Processing  (FIP)  resources  by  A/IM/ 
MAFO  are  contained  in  the  "Source 
Selection  Procedures  Guide",  issued  by 
that  Office. 
***** 

130.  Sections  634.005  and  634.005-6 
are  added  to  read  as  follows: 

634.005    General  requirements. 

634.005-6    Full  production. 

The  Deputy  Secretary  is  the  agency 
head  for  the  purposes  of  FAR  34.005-6. 

PART  636— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

636.101-70    [Amended] 

131.  and  132.  Section  636.101-70  is 
amended  by  removing  the  words  "are 
excepted  '  and  inserting  the  words  "may 
be  excepted"  in  their  place. 

133.  Section  636602  is  revised  to  read 
as  follows: 


-    636.602    Selection  of  firms  for  architect- 
engineer  contracts. 

636.602-4    Selection  authority. 

(a)  The  final  selection  decision  shall 
be  made  as  designated  by  the  Deputy " 
Assistant  Secretary  for  Foreign 
Buildings  Operations  for  acquisitions 
issued  by  that  office;  the  Director. 
Moscow  Embassy  Buildings  Control 
Office,  for  Moscow  chancery  building(s) 
only;  and,  the  appropriate  head  of  the 
contracting  activity  for  ail  other  actions. 

636.602-6    Short  selection  processes  for 
contracts  not  to  exceed  the  simplified 
acquisition  limitation. 

The  short  selection  process  described 
in  FAR  36.602-5  is  authorized  for  use 
for  contracts  not  expected  to  exceed  the 
simplified  acquisition  limitation. 

PART  637— SERVICE  CONTRACTING 

637.104-70    [Amended] 

134:  and  135.  Section  637.104-70  is 
amended  by  adding  the  words  "and  the 
Moscow  Embassy  Control  Office"  after 
"For  the  Office  of  Foreign  Buildings"  in 
paragraph  (f). 

136.  Section  637.106  is  added  to  read 
as  follows: 

637.106    Funding  and  term  of  service 
contracts. 

The  Department '^s  statutory  authority 
for  authorizing  contracts  for  services 
funded  by  annual  appropriations  to  be 
performed  in  two  fiscal  years,  if  the  total 
amount  for  such  contracts  is  obligated 
in  the  earlier  fiscal  year,  is  22  U.S.C. 
2696(e).  See  DOSAR  632.703-3. 

137.  Section  637.110  is  revi.sed  to  read 
as  follows: 

637.110    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  652.237-70,  Compensatory 
Time  Off,  in  personal  services  contracts 
awarded  in  support  of  International 
Narcotics  Control  programs  overseas,  if 
the  contracting  officer  determines  its 
use  appropriate. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  652.237-71,  Identification/ 
Building  Pass,  in  all  solicitations  and 
contracts  where  contractor  personnel 
require  frequent  and  continuing  access 
to  Department  of  State  facifities. 

(c)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  652.237-72,  Observance  of 
Legal  Holidays  and  Administrative 
Leave,  in  all  solicitations  and  contracts 
where  contractor  personnel  will  be 
working  on-site  in  any  Department  of 
State  facility. 


Subpart  637.2  (637.204, 637.204-70, 
637.270)— [Removed] 

138.  Subpart  637.2,  consisting  of 
sections  637.204,  637.204-70.  and 
637.270,  is  removed. 

PART  63^-ACQUISmON  OF 
INFORMATION  RESOURCES 

139.  and  140.  Part  639  is  added  to 
read  as  follows: .         ' 

PART  639— ACQUISITION  OF 
INFORMATION  RESOURCES 

Authority:  40  U.S.C  486(c):  22  U.S.C. 
2658. 

639.001-70    Policy. 

(a)  The  Assistant  Secretary  of  State  for 
Administration  is  the  Department's 
Designated  Senior  Official  as  defined  in 
the  Federal  Information  Resources 
Management  Regulation  (FIRMR)  201- 
39.201. 

SUBCHAPTER  G-CONTRACT 
MANAGEMENT 

PART  642— CONTRACT 
ADMINISTRATION 

141.  Section  642.270  is  revised  to  read 
as  follows: 

642.270    Contracting  Officers 
Representative  (COR). 

(a)  Scope.  Contracting  officers  may 
designate  technically  qualified 
personnel  as  their  authorized 
representatives  to  assist  in  the 
administration  of  contracts.  This  section 

.  is  mandatory  for  domestic  contracting 
activities  and  recommended  for 
overseas  contracting  activities. 

(b)  Policy.  It  is  Department  policy  that 
only  Department  of  State  employees 
who  have  completed  adequate  training 
and  have  the  necessary  experience  and 
judgment  shall  be  appointed  as  CORs. 
This  policy  shall  be  reinforced  by 
contracting  officers  and  administered 
jointly  by  A/OPE  and  FSI.  Required 
training  shall  be  funded  by  the  CORs 
office. 

642.271   '[Amended] 

142.  Section  642.271  is  amended  to 
add  the  words  "a  clause  substantially 
the  same  as"  after  the  word  "insert". 

PART  643— CONTRACT 
MODIFICATIONS 

143.  Section  643.102-70  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

643.102-70    Contract  compliance  and 
review. 

(a)*   •   * 

.(b)  Subpart  604.70  prescribes  the 
review  requirements  for  modifying 


contracts  for  supplies  and  services, 
including  construction.  The  contracting 
officer  shall  submit  such  contract 
modifications  to  A/OPE  when: 

(i)  The  modification  itself  exceeds  the 
thresholds  established  in  604.7002(a); 

(ii)  The  modification  will  cause  the 
contract  to  exceed  the  thresholds 
established  in  604.7002(a);  or, 

(iii)  Any  proposed  change  under  the 
modification  results  in  an  increase  or 
decrease  exceeding  the  thresholds  in 
604.7002(a)  in  any  of  the  individual  cost 
elements  of  the  existing  contract. 

PART  647— TRANSPORTATION 

144.  and  145.  Part  647  is  added  lo 
read  as  follows: 

PART  647— TRANSPORTATION 

Authority:  40  US  C.  486(c);  22  VS.C 
2658. 

647.000    Scope  of  part 

The  FAR  and  DOSAR  do  not  apply  lo 
the  acquisition  of  transportation 
services  via  Government  bill  of  lading 
(GBL)  or  other  similar  forms. 

PART  649— TERMINATION  OF 
CONTRACTS 

146  and  147.  Part  649  is  added  to  read 
as  follows: 

PART  64^-TERMINATION  OF 
CONTRACTS 

Subpart  649.1— General  Principles 

649.106     Fraud  or  other  criminal  londud 
649.1 11     Review  of  proposed  settlements 

Authority:  40  U.S.C.  486(c);  22  V.S  C 
2658. 

Subpart  649.1— General  Principles 
649.106    Fraud  or  other  criminal  conduct 

If  the  Termination  Contracting  Offic  er 
(TCO)  suspects  fraud  or  other  criniin.il 
conduct  rielated  to  the  settlement  of  n 
terminated  contract,  the  TCO  shall 
discontinue  negotiations  and  report  llie 
facts  to  the  Office  of  the  Inspector 
General. 

649.1 1 1     Review  of  proposed  settlements. 

All  proposed  termination  setllirn'iiis 
shall  be  reviewed  and  approved  b\  the; 
Office  of  the  Legal  Adviser  for  legal 
sufficiency.  In  addition. 

(a)  All  proposed  termination 
settlements  from  domestic  conlraciiii}; 
activities  shall  be  approved  by  the  he.id 
of  the  contracting  activity;  and 

(b)  .Ml  proposed  termination 
settlements  from  overseas  contracting 
activities  shall  be  approved  by  the 
Procurement  Executive. 


JMI 
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PART  651~USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

148.  and  149.  Part  fiSl  is  added  to 
read  as  follows: 

PART  651— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

Authority:  40  U.S.C  486(c);  22  U.S.C. 
2658. 

Subpart  651.70— Contractor  Use  of 
Trave)  Advances,  Official  Travel 
Orders,  and  Government  Travel 
Requisitions 

651.701    Policy. 

(a)  It  is  the  Department's  policy  that 
contractors  shall  not: 

(1)  Receive  travel  advances  from  the 
Department  for  contract-related  travel; 

(2)  Travel  under  official  travel  orders: 
or, 

(3)  Receive  Government  Travel 
Requisitions  (GTRs)  for  transportation. 

(b)  All  contract-related  travel  shall  be 
performed  on  the  contractor's  account 
with  reimbursement  provided  after 
submission  of  a  proper  voucher. 

(c)  This  policy  does  not  apply  to 
personal  services  contractors;  provided. 
that  such  contractors  are  paid  through 
the- Department's  payroll  system  and 
they  are  subject  to  the  standard  payroll 
deductions  of  Federal  Withholding  Tax 
and  FICA.  It  also  does  not  apply  to 
contracts  awarded  by  the  Office  of 
Language  Sen,-ices  (A/OPR/LS).. 

SUBCHAPTER  H— CUKUSES  AND  FORMS 

PART  652— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

652.202-70    [Removed] 

150.  and  151.  Section  652.202-70  is 
removed. 

152.  Section  652.203-70  is  added  to 
read  as  follows: 

652.203-70    Prohibition  Against  the  Use  of 
Federal  Employees. 

As  prescribed  in  603.670,  insert  the 
following  clause: 

Prohibition  Against  the  Use  of  Federal 
Employees  (Aug  1994) 

In  accordance  with  Federal  Acquisition 
Regulation  3.601.  contracts  are  not  to  be 
awarded  to  Federal  employees  or  a  business 
concern  or  other  organization  owned  or 
substantially  owned  or  controlled  by  one  or 
more  Federal  employees.  For  the  purposes  of 
this  contract,  this  prohibition  against  the  use 
of  Federal  employees  includes  any  work 
performed  by  the  contractor  or  any  of  its 
employees,  subcontractors,  or  consultants. 

(End  of  clause] 

153.  Section  652.203-71  is  added  to 
read  as  follows: 


652.203-71    Certification  Regarding 
Federal  Employment 

As  prescribed  in  603.670.  insert  the 
following  provision: 

Certification  Regarding  Federal  Employment 
(Aug  1994) 

By  submitting  an  offer,  the  offeror  hereby 
certifies  that  it  is  not  owned  or  substantially 
owned  or  controlled  by  one  or  more  Federal 
employees. 

(End  of  provision) 

154.  Section  652.206-70  is  added  to 
read  as  follows: 

652.206-70    Competition  Advocacy/ 
Ombudsman. 

As  prescribed  in  606.570,  insert  the 
following  provision: 

Competition  Advocacy/Ombudsman  (Aug 
1994) 

The  Department  of  State's  Competition 
Advocate  is  responsible  for  assisting  industry 
in  removing  restrictive  requirements  from 
Department  of  State  solicitations  and 
removing  barriers  to  full  and  open 
competition.  If  such  a  solicitation  is 
considered  Competitively  restrictive  or  does 
not  appear  properly  conducive  to 
competition  and  contracting  practices, 
potential  offerors  are  encouraged  to  first 
contact  the  contracting  office  for  the 
respective  solicitation  identified  elsewhere  in 
this  solicitation.  If  concerns  are  not 
adequately  addressed,  contact  the 
Department  of  State  Competition  Advocate 
on  (703)  516-1686.  or  write  to:  U.S. 
Department  of  State,  Competition  Advocate. 
Office  of  the  Procurement  Elxecutive,  A/OPE/ 
CA.  Suite  603, 5A-6,  Washington,  DC  20522- 
0602. 

(End  of  provision) 
652.214-70    [Removed] 

652.21 4-71    [Redesignated  as  652.21 4-70r 

155.  Section  652.214-70  is  removed; 
section  652.214-71  is  redesignated  as 
652.214-70;  and  the  date  for  the  clause 
at  redesignated  652.214-70  is  revised 
from  "(JUL  1988)"  to  "(AUG  1994)". 

652.214-72    [Remoyed] 

156.  Section  652.214-72  is  removed. 

157.  Section  652.216-70  is  amended 
by  revising  the  clause  to  read  as  follows: 

652.216-70    Ordering — Indefinite-Delivery 
Contracts. 


Ordering — Indefinite-Delivery  Contracts 
(Aug  1994) 

The  Government  shall  use  the  Optional 
Form  (OF)  347.  Order  for  Supplies  or 
Services,  to  issue  orders  under  this  contract. 

(End  of  clause) 

158.  Section  652.216-71  is  added  to 
read  as  follows: 

652.216-71    Price  Adjustment 

As  prescribed  in  616.203—4,  insert  a 
clause  substantially  the  same  as  follows: 


Price  Adjustment  (Aug  1994) 

(a)  The  contract  cost  may  be  adjusted  based 
on  increases  or  decreases  in  actual  costs  of 
direct  service  labor  which  result  directly 
from  laws  enacted  and  effective  during  the 
term  of  this  contract  by  the  [insert  name  of 
country]  Government. 

(b)  For  the  contracting  officer  to  consider 
any  request  for  adjustment,  the  contractor 
shall  demonstrate  in  writing: 

(1)  That  the  change  in  the  law  occurred 
subsequent  to  the  award  date  of  the  contract; 
and 

(2)  That  the  change  in  the  law  could  not 
have  been  reasonably  anticipated  prior  to 
contract  award;  and 

(3)  How  the  change  in  the  law  directly 
affects  the  direct  cost  of  direct  service  labor 
under  the  contract. 

(c)  The  contractor  shall  present 
documentation  that  clearly  supports  any 
request  for  adjustment,  including  the 
calculation  of  the  amount  of  adjustment 
requested.  This  documentation  must  identify 
and  provide  the  appropriate  portions  of  the 
text  of  the  particular  law  from  which  the 
request  is  derived. 

'  (d)  Any  request  for  adjustment  shall  be 
certified  by  signature  by  an  officer  or  general 
partner  of  the  contractor  having  overall 
responsibility  for  the  conduct  of  the 
contractor's  affairs. 

(e)  No  adjustment  shall  be  made  to  the 
contract  price  that  relates  to  any  overhead, 
fixed  costs,  profit  or  fee  for  the  contractor. 
Only  the  amount  charged  to  direct  service 
labor  cost  shall  be  considered  by  the 
Government  as  basis  for  contract  price 
adjustments. 

(f)  No  request  by  the  contractor  for  an 
adjustment  under  this  clause  shall  be 
allowed  if  asserted  after  final  payment  under 
this  contract  has  been  made. 

(g)  This  clause  shall  only  apply  to  laws 
enacted  by  the  [insert  name  of  country] 
Government  meeting  the  criteria  set  forth 
above  in  paragraph  (a).  No  adjustments  shall 
be  made  due  to  currency  devaluations  or 
fluctuations  in  exchange  rates. 

(End  of  clause) 

159.  Section  652.219-70  is  add^d  to 
read  as  follows- 

652.219-70    Department  of  State 
Sut>contracting  Goals.  - 

As  prescribed  in  619.708-70,  insert  a 
provision  substantially  the  same  as 
follows: 

Department  of  State  Subcontracting  Goals 
(Aug  1994) 

(a)  The  offeror  shall  provide  a  Small,  Small 
Disadvantaged  and  Woman-Owned 
Enterprise  Subcontracting  Plan  that  details 
its  approach  to  selecting  and  using  Small, 
Small  Disadvantaged,  and  Woman-Owned 
Business  Enterprises  as  requested  by  the 
contracting  officer. 

(b)  For  the  fiscal  year  [insert  appropriate 
fiscal  year\,  the  Department's  subcontracting 
goals  are  as  follows: 

(1)  Goal  for  subcontracting  to  SB: 

(2)  Goal  for  subcontracting  to  SDB: 


(3)  Goal  for  subcontracting  to  SWB: 


(4)  Omnibus  goals  (if  applicable): 
(i)  10%  to  minority  business 
(ii)  10%  to  small  business 

(End  of  provision) 

160.  Section  652.223-70  is  added  to 
read  as  follows: 

652.223-70    Estimates  of  the  Total 
Percentage  of  Recovered  Materials  to  be 
Utilized  In  the  Performance  of  the  Contract 

As  prescribed  in  623.480(a),  insert  the 
following  provision: 

Estimates  of  The  Total  Percentage  of 
Recovered  Materials  to  be  Utilized  in  The 
Performance  of  the  Contract  (Aug  1994) 

(a)  As  required  under  Section  6002  of  the 
Resource  Conservation  and  Recovery  Act,  an 
officer  or  employee  of  the  offeror  shall 
estimate  the  total  percentage  of  recovered 
material  to  be-utilized  in  the  performance  of 
the  contract. 

(b)  I,  [insert  name  of  certifier)  am  an  Officer 
employee  responsible  for  the  preparation  of 
this  offer  and  hereby  estimate  the  total 
percentage  of  recovered  material  to  be 
utilized  in  the  performance  of  the  contract  as 
follows: 

PRODUCT 
ESTIMATE  OF  TOTAL 
PERCENT  OF  RECOVERED 
MATERL\L  TO  BE 
UTILIZED 


Signature  of  the  officer  or  employee 


(End  of  provisionj 

161.  Section  652.223-71  is  added  to 
read  as  follows: 

652.223-71    Certification  of  Minimum 
Content  Actually  Utilized  in  the 
Performance  of  the  Contract 

As  prescribed  in  623.480(b),  insert  the 
following  clause: 

Certification  ef  Minimum  Content  Actually 
Utilized  in  the  Performance  of  the  Contract 
(Aug  1994) 

(aj  As  required  under  Section  6002  of  the 
Resource  Conservation  and  Recovery  Act.  an 
officer  or  employee  of  the  contractor  shall 
execute  the  following  certification: 

I,  [insert  name  of  certifier),  am  an  officer 
or  employee  responsible  for  the  performance 
of  this  contract  and  hereby  certify  the 
following  minimum  recovered  material 
content  was  actually  utilized  in  the 
performance  of  this  contract: 
PRODUCT 

PERCENT  OF  MINIMUM 

RECOVERED  MATERL\L 

ACTUALLY  UTIUZED 


(b)  The  contractor  shall  submit  this 
certification  by  January  31  in  each  year 
during  the  period  of  performance  of  this 
contract.  The  period  of  the  certification  shall 
cover  the  preceding  calendar  year. 


Typed  name  of  officer  or  employee 
Title 


Name  of  company,  firm,  or  organization 


Date 

(End  of  clause) 

162.  Section  652.223-72  is  added  to 
read  as  follows: 

652.223-72    Use  of  Double-Sided  Copying 
in  the  Submissions  of  Bids  or  Proposals. 

As  prescribed  in  623.480(c),  insert  the 
following  provision: 

Use  of  Doubled-Sided  Copying  in  the 
Submission  of  Bids  or  Proposals  (Aug  1994) 

(a)  For  the  purposes  of  this  provision, 
"doubled-sided  copying"  means  copying  two 

one-sided  originals  on  to  the  front  and  back 
side  of  one  sheet  of  paper. 

(b)  Unless  otherwise  stated  in  the 
solicitation,  offerors  shall  use  doubled-sided 
copying  to  reproduce  all  bids  or  proposals  in 
response  to  this  solicitation. 

(End  of  provision) 

163.  Section  652.223-73is  added  to 
read  as  follows: 

652.223-73    Use  of  Doubled-Sided  Copying 
in  the  Submission  of  Reports. 

As  prescribed  in  623.480(d).  insert  the 
following  clause: 

Use  of  Doubled-Sided  Copying  in  the 
Submission  of  Reports  (Aug  i994) 

(a).For  the  purposes  of  this  clause, 
"double-sided  copying"  means  copying  two 
one-sided  originals  on  to  the  front  and  back 
side  of  one  sheet  of  p>a{>er. 

(b)  Unless  otherwise  stated  in  this  contract 
or  otherwise  directed  by  the  contracting 
officer,  the  contractor  shall  use  double-sided 
copying  to  reproduce  any  progress  report, 
draft  report,  or  final  report  produced  under 
this  contract. 

(End  of  clause) 

164.  Section  652.223-74  is  added  to 
read  as  follows: 

652.223-74    Use  Of  Fly  Ash  as  a  Partial 
Replacen>ent  for  Cement  and  Concrete. 

As  prescribed  in  623.480(e),  insert  the 
following  clause: 

Use  of  Fly  Ash  As  a  Partial  Replacement  for 
Cement  and  Concrete  (Aug  1994) 

The  Architect/Engineer  shall  specify  the 
performance  requirements  of  the  cement  and 
concrete  products  required  under  the 
contract  using  standard  specifications  when 
available.  Consistent  with  such  performance 
specifications,  the  Architect/Engineer  shall 
specify  the  use  of  fly  ash,  a  finely  divided 
residue  resulting  from  the  combustion  of 
coal,  as  a  partial  replacement  for  cement  and 
concrete  to  the  maximum  extent  practicable 
in  accordance  with  ANSI/ASTM  Standards 
and  all  applicable  codes. 


(End  of  clause) 

165.  Section  652.223-75  is  added  to 
read  as  follows: 

652.223-75    Use  of  Recovered  Materials  in 
Building  Insulation  Products. 

As  prescribed  in  623.480(f),  insert  the 
following  clause: 

Use  of  Recovered  Materials  in  Building 
Insulation  Products  (Aug  1994) 

(a)  This  clause  applies  to  building 
insulation  products  used  in  the  construction 
of  ceilings,  floors,  foundations,  and  walls, 
and  includes  blanket,  board,  spray-in  place 
and  loose-fill  insulations. 

(b)  The  Department's  minimum  content 
standard  for  recovered  material  In  building 
insulation  products  is  set  forth  below. 


Material  type 


Cellulose  loose-fill 

and  spray  on. 
Perlite  composition 

tx>ard. 
Plastic  Rigid  Foams 
— polylsocyra- 
nurate/polyure- 
thane: 
— rigid  foam  


— foanvin-place 

— glass  fiber  re- 
inforced. 
Phoerrolic  rigid  foam 

Rock  Wool  


Percent  tjy  weight 


75%  post-consumer 
recovered  material 

23%  post-consumer 
recovered  paper. 


9%  recovered  mate- 
rial. 

5%  recovered  mate- 
rial. 

6%  recovered  mate- 
rial. 

5%  recovered  mate- 
rial. 

75%  recovered  mate- 
rial. 


JMI 


Note:  The  minimum  content  standards  arc 
based  on  the  weight  of  the  material  (not 
volume)  in  the  insulating  core  only. 

(c)  The  Architect/Engineer  shall  include  as 
a  design  consideration  the  Department's 
preference  for  the  use  of  building  insulation 
produced  with  recovered  materials.  The 
Architect/Engineer  shall  specify  the  type  of 
building  insulation  products  to  be  supplied, 
and  shall  justify  in  writing  the  basis  of  the 
selected  product  type  if  it  is  not  listed  above, 
or  if  any  product  listed  above  has  a  higher 
minimum  content  standard  than  the  selected 
product. 

(End  of  clause) 

166.  Section  652:223-76  is  added  to 
read  as  follows: 

652.223-76    Use  of  Lubricating  Oils 
Containing  Re-Refined  Oils. 

As  prescribed  in  623.480(g),  insert  the 
following  clause: 

Use  of  Lubricating  Oils  Containing  Re- 
Refined  Oils  (Aug  1994) 

(a)  If  the  contractor  is  required  to  supply 
lubricating  oils,  hydraulic  fluids,  or  gear  oils 
under  this  contract,  the  contractor  shall 
supply  products  conforming  to  the  listed 
military  specifications  as  set  forth  below 
unless  the  contracting  officer  determines  th.it 
the  listed  products  will  not  satisfy  the 
Department's  needs. 
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EPA  LUBRICATING  OILS  CONTAINING  RE- 
REFINED  OIL 

(1)  ENGINE  LUBRICATING  OILS 

(i)  MIL-L-46152  (or  current  version) — 
Lubricating  Oil  Internal  Combustion  Engine, 
Administrative  Service 

(ii)  API  Engine  Service  Category  SF-1980 
Gasoline  Engine  Warranty  Maintenance 
Service 

(iii)  API  Engine  Service  Category  CC-Diesel 
Engine  Service 

(iv)  MIL-L-2104D  (or  current  version) — 
Lubricating  Oil  Internal  Combustion  Engine. 
Tactical  Service 

(v)  API  Engine  Service  Category  CD-Diesel 
Engine  Service 

(vi)  MIL-L-21260D  (or  current  version) — 
Lubricating  Oil  Internal  Combustion  Engine, 
Preservative  and  Break-In 

(vii)  MIL-L-46167  (or  current  version) — 
Lubricating  Oil,  Internal  Combustion  Engine, 
Arctic 

(2)  HYDRAULIC  FLUIDS 

(i)  MlL-H-5606  (or  current  version) — 
Hydraulic  Fluid.  Petroleum  Base:  Aircraft, 
Missile,  and  Ordnance 

(ii)  MIL-H-6083  (or  current  version) — 
Hydraulic  Fluid,  Petroleum  Base: 
Preservation  and  Operation 

(3)  GEAR  OILS 

(i)  MIL-L-2105D  (or  current  version) — 
Lubricating  Oil,  Gear  Multipurpose 

(b)  Copies  of  the  above  specifications  may 
be  obtained  from:  Standardization  Document 
Order  Desk,  Building  4,  Section  D,  700 
Robbins  Avenue.  Philadelphia,  PA  19111- 
5094. 

(c)  Any  lubricating  oils,  hydraulic  fluids, 
or  gear  oils  delivered  under  this  contract  that 
conform  to  the  alx)ve  listed  militeuy 
specifications  shall  contain  a  minimum  of 
25%  re-refined  oils. 

(End  of  clause) 

167.  Section  652.223-77  is  added  to 
read  as  follows: 

652.22:^77    Use  of  Retread  Tires. 

As  prescribed  in  623.480(h},  insert  the 
following  clause: 

Use  of  Retread  Tires  (Aug  1 994) 

(a)  If  the  contractor  is  required  to  maintain 
or  replace  Government  tires  under  this 
contract,  the  contractor  shall  to  the  maximum 
extent  practicable  obtain  retreading  services 
for  existing  tires,  if  the  carcass  is  retreadable, 
from  firms  identified  in  the  U.S.  General 
Services  Administration's  Federal  Supply 
Schedule  26  II,  Pneumatic  Tires. 

(b)  If  such  retreading  services  are  not 
practicable,  replacement  retread  tires  shall  be 
procured  in  accordance  with  GSA 
specification  ZZ-T-381  for  replacement  tires. 

(End  of  clause) 

168.  Section  652.223-78  is  added  to 
read  as  follows: 

652.223-78    Use  of  Recovered  Materials  In 
Paper  and  Paper  Products. 

As  prescribed  in  623.480(i).  insert  the 
following  clause: 


Use  of  Recovered  Materials  in  Paper  and 
Paper  Products  (AUG  1994) 

(a)  If  the  contractor  is  required  under  this 
contract  to  deliver  any  of  the  pwper  and  paper 
products  listed  below,  all  such  items 
delivered  shall  meet  the  minimum  content 
standards  for  recovered  materials, 
postconsumer  recovered  materials,  or  waste 
paper  set  forth  in  paragraph  (b). 

(1)  Recovered  materials  are  defmed  as 
waste  material  and  by-products  that  have 
been  recovered  or  diverted  from  solid  waste, 
not  including  those  materials  and  by- 
products generated  from,  and  commonly 
reused  within,  an  original  manufacturing 
process. 

(2)  Postconsumer  recovered  materials  are 
defmed  as  waste  materials  recovered  from 
retail  stores,  office  buildings,  homes  and  so 
forth  after  they  passed  through  their  end 
usage  as  a  consumer  item. 

(3)  Waste  paper  is  defined  as  all  items  from 
the  first  two  categories  above  in  addition  to 
forest  residues,  and  manufacturing  and  other 
wastes. 

(b)  Unless  otherwise  stated  in  this  contract 
or  otherwise  directed  by  the  contracting 
officer,  the  contractor  shall  use  "High  Grade 
Bleached  Printing  and  Writing  Papers"  as 
defined  in  this  clause  to  produce  all  progress 
reports,  final  reports,  and  any  other  products 
required  to  be  delivered  to  the  Government 
under  this  contract. 

MINIMUM  CONTENT  STANDARDS  FOR 
SELECTED  PAPER  AND  PAPER  PRODUCTS 
NEWSPRINT — 40%  minimum  postconsumer 
recovered  materials  HIGH  GRADE 
BLEACHED  PRINTING  AND  WRITING 
PAPERS 

Offset  printing — 50%  minimum  water  paper 
Mimeo  and  duplicator  paper — 50% 

minimum  waste  paper 
Writing  (stationery) — 50%  minimum  waste 

paper 
Office  paper  (e.g.,  note  pads) — 50% 

minimum  waste  paper 
Paper  for  high  speed  copiers — 50%  minimum 

waste  paper 
Envelopes — 50%  minimum  waste  paper 
Form  bond  including  computer  paper  and 

carbonless — 50%  minimum  waste  paper 
Book  papers — 50%  minimum  waste  paper 
Bond  papers — 50%  minimum  waste  paper 
Ledger — 50%  minimum  waste  paper 
Cover  stock — 50%  minimum  waste  paper 
Cotton  fiber  papers — 25%  minimum 

recovered  materials  and  50%  minimum 

waste  paper 

TISSUE  PRODUCTS 

Toilet  tissue — 20%  minimum  postconsumer 

recovered  materials 
Paper  towels— 40%  minimum  postconsumer 

recovered  materials 
Paper  napkings — 30%  minimum 

postconsumer  recovered  materials 
Facial  tissue — 5%  minimum  postconsumer 

recovered  materials 
Doilies— 40%  minimum  postconsumer 

recovered  materials 
Industrial  wipes — 0%  minimum 

postconsumer  recovered  materials 

UNBLEACHED  PACKAGING 

Corrugated  boxes — 35%  minimum 
postconsumer  recovered  materials 


Fiber  boxes — 35%  minimum  postconsumer 
recovered  materials  Brown  papers  (e.g., 
bags)^— 5%  minimimi  f>ostconsumer 
recovered  materials 

RECYLED  PAPERBOARD 

Recycled  paperboard  products — 80% 
minimum  postconsumer  recovered 
materials 

Pad  backing — 90%  minimum  postconsumer 
recovered  materials 

(End  of  clause) 

169.  Section  652,228-71  is  added  to 
read  as  follows: 

652.228-71    Worker's  Compensation 
Insurance  (Defense  Base  Act) — Services. 

As  prescribed  in  628.305(b)(1),  insert 
the  following  clause: 

Worker's  Compensation  Insurance  (Defense 
Base  Act) — Services  (Aug  1994) 

(a)  This  clause  supplements  FAR  52.228- 

3- 

(b)  The  contractor  agrees  to  procure 
Defense  Base  Act  (DBA)  insurance  pursuant 
to  the  terms  of  the  contract  between  the 
Department  of  State  and  the  Department's 
DBA  insurance  carrier  unless  the  contractor 
has  a  DBA  self-insurance  program  approved    - 
by  the  Department  of  Labor.  The  contractor 
shall  submit  a  copy  of  the  Department  of 
Labor's  approval  to  the  contracting  officer 
upon  contract  award. 

(c)  If  the  Department  of  State  or  the 
contractor  has  secured  a  waiver  of  DBA 
coverage  for  contractor's  employees  who  are 
not  citizens  of,  residents  of,  or  hired  in  the 
United  States,  the  contractor  agrees  to 
provide  such  employees  with  worker's 
compensation  t)enefits  as  required  by  the 
laws  of  the  country  in  which  the  employees 
are  working,  or  by  the  laws  of  the  employee's 
native  country,  whichever  offers  greater 
benefits. 

(d)  The  contractor  agrees  to  insert  a  clause 
substantially  the  same  as  this  one  in  all 
subcontracts  to  which  the  DBA  is  applicable. 
Subcontractors  shall  be  required  to  insert  a 
similar  clause  in  any  of  their  subcontracts 
subject  to  the  DBA. 

(e)  The  cost  of  DBA  insurance  is  paid  on 
an  annual  basis.  If  the  period  of  perf<irmance 
of  this  contract  extends  beyond  one  year,  the 
Department  shall  reimburse  the  contractor  for 
any  additional  insurance  cost  on  a 
reimbursable  basis  through  a  contract 
modification. 

(f)  Should  the  rates  for  DBA  insurance 
coverage  increase  during  the  performance  of 
this  contract,  the  Department  shall  reimburse 
the  contractor  for  the  increased  cost  through 
a  contract  modification.  In  the  event  the  DBA 
insurance  rates  decrease  during  contract 
f)erformance,  the  contractor  shall  reduce  the 
reimbursable  Cost  proportionately. 

(End  of  clause) 

170.  Section  652.228-72  is  added  to 
read  as  follows: 

652.228-72    Worker's  Compensation 
Insurance  (Defense  Base  Act) — 
Construction. 

As  prescribed  in  628.305(b)(2),  insert 
the  following  clause: 


Worker's  Compensation  Insurance  (Defense 
Base  Act) — Construction  (Aug  1994). 

(a)  This  clause  supplements  FAR  52.228- 
4. 

(h)  The  contractor  agrees  to  procure 
Defense  Base  Act  (DBA)  insurance  pursuant 
to  the  terms  of  the  contract  between  the 
Department  of  State  and  the  Department's 
DBA  insurance  carrier  unless  the  contractor 
has  a  DBA  self-insurance  program  approved 
by  the  Department  of  Labor.  The  contractor 
shall  submit  a  copy  of  the  Department  of 
Labor's  approval  to  the  contracting  officer 
upon  contract  award.  The  current  rate  under 
the  Department  of  State  contract  is 
[contracting  officer  insert  current  rate)  of 
compensation  for  construction. 

(c)  Since  the  Department  of  state  has 
secured  a  waiver  of  DBA  coverage  for 
contractor's  employees  who  are  not  citizens 
of,  residents  of,  or  hired  in  the  United  States, 
the  contractor  agrees  to  provide  such 
employees  with,  worker's  compensation 
benefits  as  required  by  the  laws  of  the 
country  in  which  the  employees  are  working, 
or  by  the  laws  of  the  employee's  native 
country-,  whichever  offers  greater  benefits. 

(d)  The  contractor  agrees  to  insert  a  clause 
substantially  the  same  as  this  one  in  all 
subcontracts  to  which  the  DBA  is  applicable. 
Subcontractors  shall  be  required  to  insert  a 
similar  clause  in  any  of  their  subcontracts 
subject  to  the  DBA. 

(e)  Should  the  rates  for  DBA  insurance 
coverage  increase  or  decrease  during  the 
performance  of  this  contract,  the  Department 
shall  modify  this  contract  accordingly. 

(f)  The  contractor  shall  demonstrate  to  the 
satisfaction  of  the  contracting  officer  that  the 
equitable  adjustment  as  a  result  of  the 
insurance  increase  or  decrease  does  not 
include  any  reserve  for  such  insurance. 
Adjustment  shall  not  include  any  overhead, 
profit,  general  and  administrative  expense, 
etc, 

(End  of  clause) 

171.  Section  652.228-73  is  added  to 
read  as  follows: 

652.228-73    Waiver  of  the  Defense  Base 
Act 

As  prescribed  in  628.305fb)(3).  insert 
the  following  clause: 

Waiver  of  the  Defense  Base  Act  (Aug  1994) 

(a)  Upon  recommendation  of  the  Secretary 
of  Slate,  the  Secretary  of  Labor  may  waiver 
the  applicability  of  the  Defense  Base  .Act  with  , 
respecl  to  any  contract,  subcontract,  or 
subordinate  contract;  work  location;  or 
classification  of  employees. 

(b)  Either  the  contractor  or  the  Department 
of  State  may  request  a  waiver  from  coverage. 
Such  a  waiver  may  apply  to  any  employees 
who  ere  not  U.S.  citizens,  not  residents  of.  or 
are  not  hired  in  the  United  States.  Waivers 
requested  by  the  contractor  shall  be 
submitted  to  the  contracting  officer  for 
approval  and  further  submission  to  the 
Department  of  Labor.  Application  for  a 
waiver  shall  be  submitted  on  Department  of 
Labor  Form  BEC-565.  Where  such  waivers 
are  granted  from  coverage  under  the  DBA,  the 
waiver  is  conditioned  on  providing  other 
worker's  compensation  coverage  to 


employees  to  which  the  waiver  applies. 
Usually  this  takes  the  form  of  seoiring 
worker's  compensation  coverage  of  the 
country  where  work  will  be  performed  or  of 
the  employee's  native  country,  whichever 
offers  greater  benefits.  Information  as  to 
whether  a  DBA  waiver  has  been  obtained  by 
the  Department  for  a  particular  country  may 
.  be  obtained  from  the  contracting  officer. 
(End  of  clause) 

172.  Section  652.228-74  is  added  to 
read  as  follows: 

652.228-74    Defense  Base  Act  Insurance 
Rates— Limitation— Services. 

As  prescribed  in  628.306(a)(1).  insert 
the  following  provision: 

Defense  Base  Act  Insurance  Rales- 
Limitation — Services  (Aug  1994) 

(a)  The  Department  of  state  has  entered 
into  a  contract  with  an  insurance  carrier  to 
provide  DBA  insurance  to  Department  of 
State  contractors  at  a  contracted  rate.  The 
rates  for  this  insurance  are  as  follows: 

Services  @  [contracting  officer  insert  current 
rate]  of  compensation 

(b)  Bidders^Offerors  should  compute  the 
total  compensation  (direct  salary  plus 
differential,  but  excluding  per  diem,  housing 
allowance  and  other  miscellaneous  post 
allowances)  to  be  paid  to  employees  who  will 
be  covered  by  DBA  insurance  and  the  cost  of 
DBA  insurance  in  their  bid/proposal  using 
the  foregoing  rate,  and  insert  the  totals  in  the 
spaces  provided.  The  DBA  insurance  cost 
shall  be  included  in  the  total  fixed  price.  The 
DBA  insurance  costs  shall  be  reimbursed 
directly  to  the  contractor. 

(1)  Compensation  of  Covered  Employees: 


(2)  Defense  Base  Act  Insurance  Costs: 


(.3)  Total  Cost: . 


(c)  Bidders/Offerors  shall  include  a 
statement  as  to  whether  or  not  local  nationals 
or  third  country  nationals  will  be  employed 
on  the  resultant  contract. 

(End  of  provision) 

173.  Section  652.223-75  is  added  to 
n?ad  as  follows: 

652.228-75    Defense  Base  Act  Insurance 
F^ates — Limitation — Construction. 

As  prescribed  in  628.306(a)(2).  insert 
the  following  provision: 

Defense  Base  Act  Insurance  Rales — 
Limitation — Construction  (Aug  1994) 

(a)  The  Department  of  State  has  entered 
into  a  contract  with  an  insurance  carrier  to 
provide  DBAjnsurance  to  Department  of 
State  contractors  at  a  contracted  rate.  The 
rates  for  this  insurance  are  as  follows: 

Construction  6  [contracting  officer  insert 
current  rale)  of  compensation 

(b)  Bidders/Offerors  should  compute  the 
total  compensation  (direct  salary  plus 
clifferential,  but  excluding  per  diem,  housing 
allowance  and  other  miscellaneous  post 
allowances)  to  be  paid  to  employees  who  will 
be  covered  by  DBA  insurance  and  the  cost  of 
DB.A  insurance  in  their  bid/proposal  using 


the  foregoing  rate,  and  Insert  the  totals  In  the 
spaces  provided  for  the  base  year  and  each 
year  thereafter,  if  applicable.  The  DBA 
insurance  cost  shall  be  included  in  the  total 
fixed  price.  The  DBA  insurance  costs  shall  bo 
reimbursed  directly  to  the  contractor. 
(1)  Compensation  of  Covered  Employe**: 


(2)  Defense  Basse  Art  Insurance  Costs: 

*    (3  Total  Cost: 

(End  of  provision) 

1 74.  Section  652.228-76  is  added  to 

read  as  follows; 

652.228-76    Defense  Base  Act  Insurance 
Rates— Limitation— Cost-Reimbursement 
As  prescribed  in  628.307.  insert  the 
following  provision: 

Defense  Base  Act  Insurance  Rales- 
Limitation — Cost-Reimbursement  (Aug  1994) 

(a)  The  Department  of  Stale  has  entered 
into  a  contract  with  an  insurance  carrier  for 
Defense  Base  Act  (DBA)  insurance  which 
applies  to  all  contracts  entered  into  by  tiie 
Department  which  requires  DBA  insurance 
coverage.  In  preparing  the  cost  proposal,  the 
offeror  shall  use  the  following  rates  in 
computing  the  cost  for  such  insurance: 

(1)  Services — (contracting  officer  insert 
current  rate)  of  compensation  (direct  salary 
plus  differential  but  excluding  per  diem, 
housing  allowance,  education  allowance,  and 
miscellaneous  allowances);  and 

(2)  Construction — (contracting  officer 
insert  current  rate]  of  compensation. 

(b)  These  rates  apply  to  all  job 
classifications  in  those  particular  categories. 
The  successful  offeror  shall  be  advised  of  the 
name  and  address  of  the  insurance  broker 
who  will  process  the  DBA  insurant  e 
coverage. 

(c)  Should  an  offeror  compute  or  intlude 
higher  DBA  insurance  rates,  the  rates  s.hall  U- 
disallowed. 

(d)  Offerors  shall  include  in  their  proj»*als 
a  statement  as  to  whether  or  not  lo<al 
nationals  or  third  country  nationals  are 
proposed  on  this  contract. 

(End  of  provision) 

175.  Section  652.228-77  is  addt^  to 
road  as  follows: 

652.228-77  Defense  Base  Act  Insurance 
Rates— Limitation — Lat}or-Hour  and  Time- 
and-Materials. 

As  prescribed  in  628.307-70.  insert 
the  following  provision; 

Defense  Base  Act  Insurance  Rates — 
Limitation — Labor-Hour  and  Time-and- 
Malerials  (.\ug  1994) 

(a)  The  Department  of  State  has  entered 
into  a  contract  with  an  insurance  carrier  for 
Defense  Base  Art  (DBA)  insurance  which 
applies  to  all  contracts  entered  into  by  t.'iu 
Department  which  requires  DBA  insurant* 
coverage.  In  preparing  the  cost  proposal,  th«> 
offeror  shall  use  the  following  rates  in 
computing  the  cost  for  such  insurdncv: 

(1)  Services — (contracting  officer  insert 
current  rate)  of  compensation  (direct  salary 
plus  differential  but  excluding  per  diem. 
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housing  allowance,  education  allowance,  and 
miscellaneous  allowances):  and 

(2)  Construction — (contracting  officer 
insert  current  rate]  of  compensation. 

(b)  These  rates  apply  to  all  job 
classifications  in  those  particular  categories. 
The  successful  offeror  shall  be  advised  of  the 
name  and  address  of  the  insurance  broker 
who  will  process  the  DBA  insurance 
coverage. 

(c)  Offerors  shall  include  in  their  proposal* 
a  statement  as  to  whether  or  not  local 
nationals  or  third  country  nationals  are 
proposed  on  this  contract. 

(End  of  provision) 

176.  Section  652.232-70  is  revised  to 
read  as  follows: 

652.232-70    Payment  Schedule  and  Invoice 
Submission  (Fixed-Price). 

As  prescribed  in  632.908(a),  insert  a 
clause  substantially  the  same  as  follows: 

Payment  Schedule  and  Invoice  Submission 
(Fixed-Price)  (Aug  1994) 

(a)  General.  The  Government  shall  pay  the 
contractor  as  full  compensation  for  all  work 
required,  performed  and  accepted  under  this 
contract,  inclusive  of  all  costs  and  expenses, 
the  firm  fixed-price  stated  in  Section  B  of  this 
contract.  [Use  paragraph  (b)  only  if  partial 
payments  apply.  Otherwise,  paragraph  (a) 
above  assumes  the  contractor  will  be  paid  the 
full  amount  upon  completion  of  all 
contractual  requirements). 

(b)  Payment  schedule.  Payments  will  be 
made  in  accordance  with  the  following 
partial  payment  schedule: 


Delivery 
Date 


Pa>Tnent 
Amount 


Partial  Specific 
Payment  Deliver- 
Number  able 

1 
2 
3 
[Continue  as  necessary] 

(c)  Invoice  submission.  Invoices  shall  be 
submitted  in  an  original  and  [contracting 
officer  insert  appropriate  number  of  copies} 
copies  to  the  office  identified  in  Block  5  of 
the  SF-26  or  Block  7  of  the  SF-33.  To 
constitute  a  proper  invoice,  the  invoice  must 
include  all  items  per  FAR  52.232-25, 
"Prompt  Payment". 

(d)  Contractor  remittance  address. 
Payment  shall  be  made  to  the  contractor's 
address  as  specified  on  the  cover  page  of  this 
contract,  unless  a  separate  remittance  address 
is  specified  below: 


(End  of  clause) 

177.  Section  652.232-71  is  revised  to 
read  as  follows: 

652.232-71    Voucher  Submission  (Cost- 
Reimbursement). 

As  prescribed  in  632.908(b),  insert  a 
clause  substantially  the  same  as  follows: 

Voucher  Submission  (Cost-Reimbursement) 
(Aug  1994) 


(a)  General.  The  contractor  shall  submit,  on 
a  monthly  basis  {contracting  officer  may 
substitute  a  different  timeframe,  if 
appropriate],  an  original  and  [contracting 
officer  insert  appropriate  number]  copies  of 
each  voucher.  In  addition  to  the  items 
necessary  per  FAR  52.232-25,  "Prompt 
Payment",  the  voucher  shall  show  the 
elements  of  cost  for  the  billing  period  and  the 
cumulative  costs  to  date.  All  vouchers  shall 
be  submitted  to  the  office  identified  in  Block 
5  of  the  SF-26  or  Block  7  of  the  SF-33. 

(b)  Contmctor  remittance  address.  Payment 
shall  be  made  to  the  contractor's  address  as 
specified  on  the  cover  page  of  this  contract, 
unless  a  separate  remittance  address  is 
sjjecified  below: 


(End  of  clause) 

178.  Section  652.237-70  is  revised  to 
read  as  follows: 

652.237-70    Compensatory  Time  Off. 

As  prescribed  in  637.110(a).  insert  the 
following  clause. 

Compensatory  Time  Off  (Aug  1994) 

(a)  Compensatory  time  off  means  time  from 
work  during  the  personal  services  contract 
employee's  basic  work  week  in  exchange  for 
performing  an  equal  amount  of  irregular  or 
occasional  overtime  work  which  is  officially 
ordered  or  approved. 

(b)  At  the  discretion  of  the  Contracting 
Officer's  Representative  (COR),  the  contractor 
may  earn  compensatory  time  off  in 
accordance  with  3  FAM  Section  232.6 — 
Comp)ensatory  Time  Off.  Compensation  time 
off  remaining  to  the  credit  of  a  personal 
services  contract  employee  at  the  end  of  a  16- 
week  period  and/or  at  the  end  of  the  contract 
period  shall  be  forfeited. 

(c)  Compensatory  time  may  not  be 
converted  to  overtime. 

(End  of  clause) 

179.  Section  652.237-71  is  added  to 
read  as  follows: 

652.237-71    Identification/Building  Pass. 

As  prescribed  in  637.110(b),  insert  the 
following  clause. 

Identiication/Building  Pass  (Aug  1994) 

(a)  The  contractor  shall  obtain  a 
Department  of  State  building  pass  for  all 
employees  performing  undef  this  contract 
who  require  frequent  and  continuing  access 
to  Department  of  State  facilities.  Passes  will 
be  issued  by  the  Bureau  of  Diplomatic 
Security,  Office  of  Procedural  Security, 
Domestic  Facilities  Division.  They  shall  be 
used  for  the  purpKJse  of  contractor 
performance  only,  and  shall  not  be  used  for 
any  other  purpose. 

(b)  The  contractor  shall  submit  an 
application  in  the  form  prescribed  by  the 
COR.  The  contractor  shall  also  provide  a. 
letter  on  company  letterhead  to  accompany 
the  application  containing  the  following 
information: 


■    (1)  The  purpose  for  which  the  pass  is  being 
requested; 

(2)  The  type  of  access  the  applicant  | 
requires; 

(3)  Whether  or  not  the  applicant  has  a  valid 
security  clearance:  and, 

(4)  The  contract  number  and  period  of. 
performance  of  the  contract. 

(c)  The  complete  package,  including  the 
COR's  approval  memorandum,  shall  be 
delivered  to  the  Building  Pass  Application 
Unit,  Room  309,  State  Annex  Number  1, 
Columbia  Plaza,  2401  E  Street  NW., 
Washington.  IX].  The  employee(s)  for  whom 
the  pass(es]  is/are  being  requested  may  be 
required  to  personally  submit  the  application 
and  to  provide  evidence  of  identity  and 
United  States  citizenship. 

(d)  All  contractor  employees  shall  wear  the 
passes  in  plain  sight  at  all  times  while  in 
Department  of  State  buildings.  AH  contractor 
employees  shall  show  their  passes  when 
entering  these  buildings  and  upon  request. 

(e)  All  passes  shall  be  returned  to  the  COR 
upon  separation  of  the  employee,  or 
expiration  or  termination  of  the  contract.    . 
Final  payment  under  this  contract  shall  not 
be  made  until  all  passes  are  returned  to  the 
COR 

(End  of  clause) 

180.  Section  652.237-72  is  added  to 
read  as  follows: 

652.237-72    Observance  of  Legal  Holidays 
and  Administrative  Leave. 

As  prescribed  in  637.110(c).  insert  the 
following  clause: 

Observance  of  Legal  Holidays  and 
Administrative  Leave  (Aug  1994) 

(a)  The  Department  of  State  observes  the 
following  days  as  holidays: 

New  Year's  Day 

Martin  Luther  King's  Birthday 

Presidents'  Day 

Memorial  Day 

Independence  Day 

Labor  Day 

Columbus  Day 

Veterans  Day 

Thanksgiving  Day 

Christmas  Day 

Any  other  day  designated  by  Federal  law. 

Executive  Order,  or  Presidential 

Proclamation. 

(b)  When  any  such  day  falls  on  a  Saturday, 
the  preceding  Friday  is  observed;  when  any 
such  day  falls  on  a  Sunday,  the  following 
Monday  is  observed.  Observance  of  such 
days  by  Government  personnel  shall  not  be 
cause  for  additional  period  of  performance  or 
entitlement  to  compensation  except  as  set 
forth  in  the  contract.  If  the  contractor's 
personnel  work  on  a  holiday,  no  form  of 
holiday  or  other  premium  compiensation  will 
be  reimbursed  either  as  a  direct  or  indirect 
cost,  unless  authorized  pursuant  to  an 
overtime  clause  elsewhere  in  this  contract. 

(c)  When  the  Department  of  State^ants 
administrative  leave  to  its  Government 
employees,  assigned  contractor  personnel  in 
Government  facilities  shall  also  be  dismissed. 
However,  the  contractor  agrees  to  continue  to 
provide  sufficient  personnel  to  perform 
round-the-clock  requirements  of  critical  tasks 


already  in  operation  or  scheduled,  and  shall 
be  guided  by  the  instructions  issued  by  the 
contracting  officer  or  his/her  duly  authorized 
representative. 

(d)  For  fixed-price  contracts,  if  services  are 
not  required  or  provided  because  the 
building  is  closed  due  to  inclement  weather, 
unanticipated  holidays  declared  by  the 
President,  failure  of  Congress  to  appropriate 
funds,  or  similar  reasons,  deductions  will  be 
computed  as  follows: 

(1)  The  deduction  rate  in  dollars  per  day 
will  be  equal  to  the  per  month  contract  price 
divided  by  21  days  per  month. 

(2)  The  deduction  rate  in  dollars  per  day 
will  be  multiplied  by  the  number  of  days 
services  are  not  required  or  provided.  If 
services  are  provided  for  portions  of  days, 
appropriate  adjustment  will  be  made  by  the 
contracting  officer  to  ensure  that  the 
contractor  is  compensated  for  services 
provided. 

(e)  If  administrative  leave  is  granted  to 
contractor  personnel  as  a  result  of  conditions 
stipulated  in  any  "Excusable  Delays'  clause 
of  this  contract,  it  will  be  without  loss  to  the 
contractor.  The  Cost  of  salaries  and  wages  to 
the  contractor  for  the  period  of  any  such 
excused  absence  shall  be  a  reimbursable  item 
of  direct  cost  hereunder  for  employees  whose 
regular  time  is  normally  charged,  and  a 
reimbursable  item  of  indirect  cost  for 
employees  whose  time  is  normally  charged 
indirectly  in  accordance  with  the  contractor's 
accounting  policy. 

(End  of  clause) 

181.  Section  652.242-70  Is  amended 
by  revising  the  introductory  text;  by 
revising  the  clause  date  from  "(JUL 
1988)"  to  "(AUG  1994)";  by  designaUng 
the  existing  clause  text  as  paragraph  (a); 
and,  by  adding  a  new  paragraph  (b)  to 
read  as  follows: 

652.242-70    Contracting  Officer's 
Representative  (COR). 

As  prescribed  in  642.271,  insert  a 
clause  substantially  the  same  as  follows: 

Contracting  OffioBr's  Repre$ent.ative  (Aug 
1994) 


(a)  •    *   * 

(b)  The  COR  is  [insert  name  of  COB). 
(End  of  clause) 

182.  Section  652.242-72  is  amended 
by  revising  the  clause  date  from  "(JUL 
1988)"  to  "(AUG  1994)";  by  revising  the 
chart  in  paragraph  (a)  to  read  as  set  forth 
below;  by  removing  tbe  designation 


"%*"  and  inserting  "19.05mm"  in  its 
place  in  paragraph  (b);  by  removing  the 
words  "1000  pounds"  and  inserting  the 
words  "453.5kg"  in  their  place  in  the 
first  sentence  of  paragraph  (c);  by 
removing  the  words  "2x6-inch",  "25x4- 
inch"..and  "10-inch"  and  inserting  the 
words  "50.8xl52.4mm", 
••50.8xl01.6mm",  and  "254mm"  in  their 
place,  respectively,  in  the  second 
sentence  in  paragraph  (c);  by  removing 
the  words  "pounds  and"  in  the  third 
sentence  of  paragraph  (c);  by  removing 
the  words  "pounds  and"  from  the 
second  sentence  in  paragraph  (d);  and, 
by  removing  the  parenthetical  "(One 
kilogram  equals  2.2046  pounds 
avoirdupois.)"  from  paragraph  (d): 

^52.242^72    Shipping  instructions. 


Shipping  Instructions  (Aug  1994) 
(a)  *   *   • 


Weight  o1  box  and 
contents 


Up  to  45  i<g 

46  to  113  kg  ........ 

114  to  181  kg 

182  to  272  kg 


Minimum  diameter  of 

lumbef  <of  struts. 

frame  memt)ers,  and 

srngie  diagonal 

braces 


19.05x57. 15mm. 
22.23x73.03mm. 
22.23x98.43nvn. 
22.23x1 23.83mm  or 
25.4x98.43mm. 


PART  653— FORMS 

183.  and  184.  Section  653.213-70  is 
revised  to  read  as  follows: 

653.21 3-70    DOS  forms  (DST  1918,  DST 
1919.  DST  1920). 

As  provided  in  613.505-70,  the 
follovdng  forms  are  prescribed  for  use  in 
simplified  acquisitions,  delivery  orders, 
and  blanket  purchase  agreementsj 

(a)  DST-1918.  Puivhase  Order  File. 
DST-1918  is  prescribed  for  use  in 
recording  and  documenting  relevant 
data  pertaining  to  open  market 
simplified  acquisitions,  as  specified  in 
613.505-70. 

(b)  DST^lQl  9.  Delivery  Order  File. 
DST-1919  is  prescribed  for  use  in 


recording  and  documenting  relevant 
data  p>ertaining  to  delivery  orders  issued 
against  GSA  mandatory  and 
nonmandatory  schedule  contracts,  as 
well  as  Department  of  State  and  other 
agency  contracts,  as  specified  in 
613.505-70. 

(c)  DST-1920.  Blanket  Purcha!.e 
Agreement  (BPA)  File.  DST-1920  is 
prescribed  for  use  in  recording  and 
documenting  relevant  data  pertaining  to 
Blanket  Purchase  Agreements,  as 
specified  in  613.505-70. 

185.  Sections  653.217  and  653.217-70 
are  added  to  read  as  follows: 

653.217    Special  contracting  methods. 

653.21 7-70    DOS  form  DS-1 921 ,  Award/ 
Modification  of  Interagency  Ac<|uisltion 

Agreement 

As  prescribed  in  617.504-70(b)(5)(i). 
DS-1921  is  prescribed  for  use  when 
awarding  or  modifying  Economy  Art 
Interagency  Acquisition  Agreements     - 
where  the  Department  is  the  requesting 
agency. 

186.  Sections  653.219  and  653.219-70 
are  added  to  read  as  follows: 

653.219    SnutI  business  and  smail 
disadvantaged  business  concerns. 

653.21 9-70    DOS  form  DS-1 91 0,  SmaU  > 
Business/Labor  Surplus  Agency  Revie**— 
Actions  Above  the  Small  Purchase 
Limitation. 

As  pres^cribed  in  619.501(c),  DS-1910 
is  prescribed  for  use  in  docimienting 
set-aside  decisions. 

653.302    [Removed] 

187.  Section  653.302  is  removed. 

SUBCHAPTER  i— DOS 
SUPPLEMENTATIONS 

PART  670— {REMOVED] 

188.  Subchapter  I,  consisting  of  Part 
670.  is  removed. 

Dated:  August  2.  1994. 
Lloyd  W.  Pratscfa, 

Prtxruronient  £.xf-cjj/ivip. 

jFR  Doc.  94-2(Kt87  Filed  9-15-94,  8;45  aa.il 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put)lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerx:y  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Federal  Subsistence  Management 
Program  in  Alaska  Meetings 

AGENCY:  Forest  Service,  USDA;  Fish  and 
Wildlife  Service.  Interior. 
ACTION:  Notice  of  meetings. 

TIMES,  DATES  AND  LOCATIONS:  The 
Federal  Subsistence  Board  announces 
the  forthcoming  Subsistence  Regional 
Advisory  Council  (Regional  Council) 
and  Federal  Subsistence  Board  (Board) 
meetings; 

Regional  Council  Meetings: 
Western  Interior  &  Yukon- 
Kuskokwrim— Sept.  28-29. 1994 

Delta  Regional  Councils  (Joint)  Aniak 
Lodge.  Aniak.  AK 

Kodiak/ Aleutians  Regional  Council — 
Oct.  4-5. 1994 

Regal  Alaskan  Hotel.  Anchorage,  AK 

Yukon-Kuskokwim  Delta  Regional 
Council— Oct.  4-5, 1994 

Location  to  be  announced.  Bethel,  AK 

North  Slope  Regional  Council — Oct. 
4-5. 1994 

Location  to  be  announced,  Barrow,  AK 

Southeast  Regional  Council — Oct.  5- 
7.1994 

Location  to  be  announced,  Juneau,  AK 

Southcentral  Regional  Council — Oct. 
6-7, 1994 

Borough  Assembly,  Soldotna.  AK 

Bristol  Bay  Regional  Council — Oct. 
18-19, 1994 

City  Office,  Newhalen,  AK 

Northwest  Arctic  Regional  Council — 
Oct.  19-20, 1994 


Technical  Center,  Kotzebue,  AK 

Eastern  Interior  Regional  Council — 
Oct.  19-21, 1994 

Tok  Lodge,  Tok,  AK 

Seward  Peninsula  Regional  Council — 
Oct.  24-25. 1994 

Location  to  be  announced,  Unalakleet. 
AK 

Western  Interior  Regional  Council — 
Oct.  27-29,  1994 

Takusko  House,  McGrath,  AK 

Federal  Subsistence  Board — Nov.  14, 
1994 

Location  to  be  announced,  Anchorage. 
AK 

Specific  times  and  locations  will  be 
published  in  local  and  Statewide 
newspapers  as  soon  as  available.  All 
meetings  are  subject  to  change  due  to 
adverse  weather  restricting  travel. 
SUMMARY:  The  public  is  invited  to 
participate  in  these  upcoming  Board 
and  Regional  Council  meetings.  After 
the  public  testimony,  individuals  will 
be  able  to  listen  to  the  Regional 
Council's  or  the  Board's  deliberation  on 
the  agenda  items. 
MATTERS  TO  BE  CONSIDERED:  The 
Regional  Councils  will  be  electing 
officers  and  discussing  the  issues  of 
designated  hunters,  the  annual  report, 
custom£U7  and  traditional  use  eligibility 
determination  schedules,  and  proposals 
for  annual  seasons  and  harvest  limits. 
The  Board  will  be  reviewing  Requests 
for  Reconsideration  regarding  king  crab 
size  limits  in  the  Kodiak  District  and 
moose  and  caribou  hunter  restrictions 
on  the  Severson  Peninsula.  The  Board 
will  also  be  considering  a  Special 
Action  requested  by  the  Alaska 
Department  of  Fish  and  Game  to  adjust 
lynx  trapping  seasons  in  various  Units. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Richard  Pospahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503;  telephone 
(907)-786-3447.  .    * 

SUPPLEMENTARY  INFORMATION:  The 
Regional  Councils  have  been  established 
in  accordance  with  Section  805  of  the 
Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96—487,  and 
Subsistence  Managenient  Regulations 
for  Public  Lands  in  Alaska,  subparts  A, 
B.  and  C  (57  FR  22940-22964).  They 


advise  the  Federal  Government  on  all 
matters  related  to  the  subsistence  taking 
of  fish  and  wildlife  on  public  lands  in 
Alaska  and  operate  in  accordance  with 
provisions  of  the  Federal  Advisory 
Committee  Act.  The  public  is  invited  to 
participate  in  the  Regional  Council 
meetings. 

The  Federal  Subsistence  Board  was 
established  in  accordance  with  Section 
814  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  Pub.  L.  96—487, 
and  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
subparts  A.  B,  and  C  (57  FR  22940- 
22964).  The  Secretary  of  the  Interior  and 
Secretary  of  Agriculture  delegated 
responsibility  for  administering  the 
subsistence  taking  and  use  of  fish  and 
wildlife  on  public  lands  to  this  body. 
Their  meeting  are  open  and  the  public 
is  invited  to  participate. 

Dated:  September  7, 1994. 
William  L.  Hensley, 
Chair,  Federal  Subsistence  Board. 
(FR  Doc.  94-23000  Filed  9-15-94;  8:45  am] 

BILUNG  CODE  4310-6S-M 


Rural  Electrification  Administration 

Municipal  Interest  Rates  for  Fourth 
Quarter  of  1994 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Notice  of  municipal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  fourth  quarter  of  1994. 

SUMMARY:  REA  hereby  announces  the 
interest  rates  for  advances  on  municipal 
rate  loans  with  interest  rate  terms 
beginning  during  the  fourth  calendar 
quarter  of  1994. 

DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  comniRnce 
during  the  period  beginning  October  1, 
1994,  and  ending  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Shea,  Financial  Analyst, 
Program  Support  Staff,  U.S.  Department 
of  Agriculture,  Rural  Electrification 
Administration,  room  2230-S,  14th 
Street  &  Independence  Avenue  SW., 
Washington,  DC  20250-1500. 
Telephone:  202-720-0736.  FAX:  202- 
720-1120. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  REA  regulations  at  7  CFR  1714.5,  the 
interest  rates  on  advances  of  funds  from 
municipal  rate  loans  are  based  on 


indexes  published  in  the  "Bond  Buyer" 
;  for  the  four  weeks  prior  to  the  first 
Friday  of  the  last  month  before  the 
beginning  of  the  quarter.  In  accordance 
with  7  CFR  1714.5,  the  interest  rates  are 
established  as  shown  in  the  following 
table  for  all  interest  rate  terms  that  begin 
any  time  during  the  fourth  calendar 
quarter  0^1994. 


Dated:  September  9, 1994. 
Wally  Beyer, 

Administrator. 

(FR  Doc.  94-22923  Filed  9-15-94;  8:45  am) 

BILLING  CODE  3410-15-P 


Interest  rate  term  ends  in 
(year) 


2015  or  later 

2014 

2013 

2012 

2011  

2010 

2009 

2008 

2007 

2006 

2005 

2004  

2003 

2002 

2001  

2000 

1999 

1998 , 

1997 

1996 

1995 


Interest 
Rate 
(Per- 
cent) 


6.125 
6.125 
6.125 
6.125 
6.000 
6.000 
6.000 
5.875 
5.750 
5.625 
5.500 
5.375 
5.375 
5.250 
5.125 
5.000 
4.875 
4.750 
4.625 
4.375 
4.000 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders,  findings  and  suspension 
agreements  with  August  anniversary 
dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 
EFFECTIVE  DATE:  September  16,  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  KUga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  D.C.  20230,  telephone: 
(202)  482-^737. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Commerce  has 
received  timely  requests,  in  accordance 
with  19  C.F.R.  353.22(a)  and  355.22(a) 
(1994),  for  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders,  findings,  and  suspension 
agreements  with  August  anniversary 
dates. 

Initiation  of  Reviews 

In  accordance  with  sections  19  C.F.R. 
353.22(c)  and  355.22(c).  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders,  findings, 
and  suspension  agreements.  We  intend 
to  issue  the  final  results  of  these  rexiews 
not  later  than  August  31, 1995. 


Antidumping  duty 
proceedir>gs 


Belgium: 
Industrial  Phosphoric  Acid  A-423-602 

Societe  Chimique  Prayon-Rupel  ; 

Canada:  " 

Pure  Magnesium  A-122-814 

Norsk  Hydro  Canada  Inc 

Italy:  ' ■ : 

Granular  Pofytetrafluoroethyiene  Resin  A-475-703 

Ausimont  USA 

Japan:  ' ^ ' 

Granular  Polytetrafluoroethylene  Resin  A-588-707 

Daikin  Industnes,  Ltd - 

Mexico:  .  , '. .' " 

Gray  Portland  Cement  A-201-802 

CEMEX  S.A „ 

People's  Republic  of  China:  - ' """ 

Sulfanilic  Acid  A-570-815 
China  National  Chemicals  Import  &  Export  Corporation,  Hebei  Branch,  China  National  Construction  Corpaation 
Beijing  Branch,  China  National  Construction  Corporation,  Qingdao  Branch,  Sinochem  Qingdao   Baoding  No   3 
Chemical  Factory,  Jinxing  Chemical  Factory,  Zhenxing  Chemical  Factory,  Mancheng  Xinyu  Chemical  Factory 
All  other  exporters  of  sulfanilic  acid  are  conditionally  covered  by  this  review 
Russia: 
Titanium  Sponge  A-821-803 
Berezniki  TitaniunvMagnesium  WorVs  (AVISMA) „ ;.....; 

Countervailing  Duty  Proceedings 
Canada: 
Live  Swine  C-1 22-404  .....; 

Pure  and  Alloy  Magnesium  G-1 22-81 5 ""!!'1"1I."".!!!!!^!1""  ' 

Israel:  "^ 

Industrial  Phosphoric  Acid  C-508-605 ; 

Malaysia: 

Extruded  Rubber  Thread  C-557-806 

Thailand:  ' 

Certain  Circular  Welded  Cartion  Steel  Pipes  and  Tubes  C-549-501 


Period  to  t)e 
reviewed 


08/01/93-07/31/94 
08/01/93-07/31/94 
08/01/93-07/31/94 
08/01/93-07/31/94 
08/01>'93-07/31,'94 

08/0 1/93-07/31, "94 

08/01/93-07/31/94 

04/0l/93-03/'3l/94 
0l/0l/93-12/3l/'93 

01/01/93-12/31/93 

01/01/9^-12/31/93 

01/01/93-12/31/93 


JMI 


47610 


Federal  Register  /  Vol.  59.  No.  179  /  Friday,  September  16,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  179  /  Friday.  September  16,  1994  /  Notices 


47611 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  ord«5  in 
accordance  with  19  CF.R  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  \^'ith  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22fc){l) 
and  355.22(c)(1). 

Dated;  September  9, 1994. 
Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

IFR  Doc  94-22952  Filed  9-S-94;  8:45  am) 

BILUNe  CODE  3S10-OS-M 


IA-570-807] 

Ceiling  Fans  From  the  People's 
Republic  of  China:  Termination  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  termination  of 

antidumping  duty  administrative 

review. 

SUMMARY:  On  January  18, 1994,  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  ceiling  fans  from  the  People's 
Republic  of  China  covering  the  period 
December  1, 1992  through  November 

30. 1993.  We  are  now  terminating  that 
review. 

EFFECTIVE  DATE:  September  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Chu  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  D.C.  20230; 
telephone:  (202)  482-4733. 
SUPPLEMENTARY  INFORMATION:  On 
December  29. 1993,  Lasko  Metal 
Products,  Inc.  (Lasko),  the  petitioner, 
requested  that  the  Department  conduct 
an  administrati  >  »j  review  of  the 
antidumping  dury  order  on  ceiling  fans 
from  the  People  s  Republic  of  China 
covering  the  penod  December  1. 1992 
through  November  30. 1993.  On  January 

18. 1994,  the  Department  published  in 
the  Federal  Register  (59  FR  2593)  a 
notice  of  initiauun  of  an  administrative 
review  of  the  or^ler.  This  notice  stated 
that  we  would  n-view  eleven 
manufacturers/.- ^porters  covering  the 
period  December  1, 1992  through 
November  30, 1  ^93.  On  August  26, 
1994.  Lasko  requested  that  it  be  allowed 


to  withdraw  its  request  for  a  review  and 
that  the  review  be  terminated. 

Section  353.22(a)(5)  of  the 
Department's  regulations  states  that  "the 
Secretary  may  permit  a  party  that 
requests  a  review  under  paragraph  (a)  of 
this  section  to  withdraw  the  request  not 
later  than  90  days  after  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review.  The  Secretary  may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so." 
Because  no  significant  work  has  yet 
been  done  in  this  review,  we  have 
determined  that  it  is  reasonable  to 
extend  the  90-day  time  limit  and  to^ 
allow  Lasko  to  witbdrarv  its  request  for 
review.  See  Steel  Wire  Rope  From 
Japan;  Partiai  Termination  of 
Antidumping  Duty  Administrative 
Reviews.  56  FR  41118  (August  19, 1991). 
Furthermore,  we  note  thaif  no  interested 
party  objected  to  termination  of  the 
review.  Accordingly,  the  Department  is 
terminating  this  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  section 
353.34(d)  of  the  Department's 
regulations.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  notice  also  serves  as  a  find 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353-26  to 
file  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  die  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  is  in  accordance  with 
section  353.22(a)(5)  of  the  Department's 
regulations  (19  CFR  353.22(aH5)). 

Dated:  September  9, 1994. 
Roland  L.  MacDonald, 

Acting  Dupty  Assistant  Secretary  for 

Compliance. 

(FR  Doc  94-23021  Filed  9-15-**;  8:45  am) 

BILUNC  CODE  3510-DS-M 


[A-4a^-8011 

Fresh  and  Chilled  Atlantic  Salmon 
From  Norway;  Partial  Termination  of 
Antidumping  Duty  Administrath^e 
Review 

AOENCY:  International  Trade 

AdministrationAmport  Administration. 

Department  of  Commerce. 

ACnON:  Notice  of  partial  termination  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  from 
Hallvard  Leroy  A/S.  Mowi  A/S.  and 
other  interested  parties,  the  Department 
of  Commerce  (the  Department)  initiated 
on  May  12. 1994,  an  administrative 
review  of  the  antidumping  duty  order 
on  fresh  and  chilled  Atlantic  salmon 
from  Norway  for  the  period  April  1, 
1993  throu^  March  31. 1994.  On  June 
29, 1994.  the  Department  received 
timely  requests  from  Hallvard  Leroy  A/ 
S  and  Mowi  A/S  to  withdrawal  from 
this  administrative  review.  The 
Department  has  received  no  other 
requests  for  review  from  other  interested 
parties  for  these  two  companies,  and. 
therefore,  the  Department  is 
terminating,  in  part,  this  administrativ'e 
review  with  respect  to  these  two  firms. 
EFFECTIVE  DATES:  September  16. 1994. 
FOR  FUflTHER  lNFORMATK>N  CONTACT: 
Charles  Vannatta  or  Todd  Peterson  in 
the  Office  of  Antidumping  Compliance; 
Import  Administration;  International 
Trade  Administration;  U.S.  D^iartment 
of  Commerce;  14th  &  Constitution 
Avenue  NW.;  Washington,  D.C.  20230; 
telephone  number  (202)  482-5253. 
SUPPLEMENTARY  INFORMATION:  On  April 
12, 1991,  the  Department  published  in 
the  Federal  Reg^er  (56  FR  14920)  the 
Antidumping  Duty  Order  on  Fresh  and 
Chilled  Atlantic  Salmon  From  Norway.. 
On  April  7, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  16615)  an  Opportunity  to  Request 
Administrative  Review  of  this 
antidumping  duty  order.  Subsequently, 
the  Department  received  timely  requests 
for  review  from  Hallvard  Leroy  A/S, 
Mowi  A/S,  and  Norwegian  Salmon  A/S. 
as  well  as  a  request  from  the  petitioner 
to  review  24  additional  Norwegian 
companies.  On  May  12, 1994,  the 
Department  initiated  an  administrative 
review  for  the  period  April  1, 1993, 
through  March  31, 1994  (59  FR  24683). 
On  June  29, 1994,  the  Department 
received  timely  requests  from  Hallvard 
Leroy  A/S  and  Mowi  A/S  for 
withdrawal  from  this  administrative 
review.  Because  there  were  no  other 
requests  for  review  from  other  interested 
parties  for  these  two  companies,  the 
Department  is  terminating,  in  part,  this 


administrative  review  with  respect  to 
these  two  firms  in  accordance  with  19 
CFR  353.22(a)(5). 

Dated:  September  2, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-22951  Filed  9-15-94;  8:45  am] 

BILLING  COOC  UIO-OS-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Tulsa,  OK 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Tulsa 
MinorUy  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end.  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Tujsa 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  06-10-95003-01. 
DATES:  The  closing  date  for  applications 
is  October  17, 1994.  Applications  must 
be  post-marked  on  or  before  October  17, 
1994.  A  pre-application  conference  will 
be  held  on  October  3,  at  10:00  a.m.,  at 
1100  Commerce  Street,  Room  7B23, 
Dallas,  Texas. 

ADDRESSES:  Dallas  Regional  Office,  llOO 
Commerce  Street,  Room  7B23,  Dallas, 
Texas  75242. 

FOR  FURTHER  INFORMATION  CONTACT: 
Demetrice  Jenkins  at  (214)  767-8001. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  April  1,  1995  to  March  31,  1996, 
is  estimated  at  $198,971.  The  total 
Federal  amount  is  $169,125  and  is 
composed  of  $165,000  plus  the  Audit 
Fee  amount  of  $4,125.  The  application 
must  include  a  minimum  cost  share 
15%  $29,846  in  non-federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $198,971.  Cost-sharing 


contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
-    Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
•  and,  specifically,  die  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  ihe  demonstrated 
responsibility  of  the  applicant,  and  the 
deterinination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  MBDC  shall  be  requirtid  to 
contribute  atleast  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Periodic  reviews  culminating  in  year- 
to-date  evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 


recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  assigned  0MB 
control  number  0640-0006. 

Pre- A  ward  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Award  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  ccst- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
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Such  inaccurate  or  inflated  claims  may 
be  deemed  iBegal  and  punishable  by 
law. 

False  SUtements 

A  false  statement  on  an  application 
for  Federal  flnancial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C  1001. 

Primary  Applicant  Certificatioas 

All  primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying." 

Nonprrxairesnent  Debarment  and 
Suspcnsioii 

Prospective  participants  (as  defined  at 
15  CFR  Part  26,  Section  105)  are  subject 
to  15  CFR  Part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26.  Section  605)  are  subject  to  15  CFR 
Part  26.  Subpart  F.  "Govemmentwise 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28. 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  fpr  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28.  Appendix  B. 

I^wer  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants.  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  CD-512, 
"Certifications  Regarding  IDebarment. 
Suspension,  IneU^ility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 


Lobbying  Activities."  Form  CD-512  is 
intended  fw  the  use  of  receipients  and 
should  tkA  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
documrait. 

Buy  American  Made  Equipment  or 
Products 

AppUcations  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  sections  606  (a) 
and  (b).  < 

11.800  Minority  Business  Development 
Center 

(Catalog  of  Federal  Doniestic  Assistance) 

Dated:  September  12, 1994. 
DonaM  L.  Powers, 
Federal  Register  Liaison  Officer. 
[FR  Doc  94-22953  Filed  9-15-94;  8;45  am) 

BILUNO  CCOe  3510-ai-P-M 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  091294A] 

Pacific  Fishery  Managentent  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (I^MFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

StmnMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Coastal 
Pelagic  Species  Plan  Development  Team 
and  Advisory  Subpave  will  hold  a 
public  meeting  on  September  29,  1994, 
at  the  NMFS  Southwest  Regional  Office, 
501  W.  Ocean  Boulevard,  Suite  4200. 
Long  Beach,  CA.  The  meeting  will  begin 
at  10:00  a.m.  and  will  continue  until  all 
business  is  completed. 

The  purpose  of  this  meeting  is  to 
review  the  draft  fishery  management 
plan  for  coastal  pelagic  species  and 
prepare  reconjmendations  for  the 
Council  to  consider  at  its  October  24-28, 
1994,  meeting  in  Millbrae,  CA. 
FOR  FIMTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six.  Executive  Director, 
Pacific  Fishery  Management  Council, 
2130  SW  Fifth  Avenue,  Suite  224, 
Portland.  OR  97201;  telephone:  (503) 
326-6352. 

SUPPLEMENTARY  INFORMATiOH:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 


auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  at  (503)  326-6352. 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  September  12, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  arxi  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-22928  Filed  9-15-94;  8:45  am) 

BILUNO  COOE  3510-22-P 


Technology  Administration 

Technology  Administration 
Performance  Review  Board 
Membership;  August  1994 

Kelly  Carnes,  Chair  (NC), 
Deputy  Assistant  Secretary  for  . 

Technology  Policy, 
Technology  Administration, 
Washington.  DC  20230, 
Appointment  Expires:  12/31/96 
Ronald  E.  Lawson  (C). 
Associate  Director  for  Financial  and 

Administrative  Management, 
National  Technical  Information  Service, 
Technology  Administration. 
Springfield.  VA  22161, 
Appointment  Expires:  12/31/96 
Samuel  Kramer  (C), 
Associate  Director, 
National  Institute  of  Standards  and 

Technology, 
Gaithersburg,  MD  20899 
Appouitment  Expires:  12/31/96 
Karl  BeU  (C), 

Deputy  Director  of  Administration, 
National  Institute  of  Standards  and 

Technology, 
Gaithersburg.  MD  20899 
Appointment  Expires:  12/31/96 
Kathryn  D.  Sullivan  (PAS). 
Chief  Scientist. 
National  Oceanic  and  Atmospheric 

Administration. 
Washington.  DC  20230 
Appointment  Expires:  12/31/96 
Robert  Scace  (C), 
Director,  Office  of  Microelectronics 

Programs, 
Electronics  and  Electrical  Engineering 

Laboratory, 
National  Institute  of  Standards  and 

Technology, 
Gaithersburg,  MD  20899 
Appointment  Expires:  12/31/96 
Frederick  Johnson  (Q. 
Associate  Director  for  Computing. 

Computing  and  Applied  Mathematics, 
National  Institute  of  Standards  & 

Technology. 
Gaithersburg.  MD  20899 
Appointment  Expires:  12/31/96 
Harry  I.  McHenry  (Q, 
Chief.  Materials  Reti«^ilrty  Division, 
Materials  Science  and  Engineering 

Laboratory, 


National  Institute  of  Standards  and 

Technology, 
Boulder,  CO  80303 
Appointment  expires:  12/31/96 
F.  Lynn  McNulty  (C), 
Associate  Director  for  Computer 

Security, 
Computer  Systems  Laboratory, 
National  Institute  of  Standards  and 

Technology. 
Gaithersburg,  MD  20899 
Appointment  expires:  12/31/96 
Lura  J.  Powell  (C). 
Chief.  Biotechnology  Division, 
Chemical  Science  and  Technology 

Laboratory. 
National  Institute  of  Standards  and 

Technology, 
Gaithersburg.  MD  20899 
Appointment  expires:  12/31/96 
Ranee  A.  Velapoldi  (C). 
Chief.  Surface  and  Microanalysis 

Science  Division, 
Chemical  Science  and  Technology 

Laboratory, 
National  Institute  of  Standards  and 

Technology. 
Gaithersburg.  MD  20899 
Appointment  expires:  12/31/96 
E.  Larry  Heacock  (C). 
Director.  Office  of  Satellite  Operations. 
National  Environmental  Satellite  Data 

and  Information  Service. 
National  Oceanic  and  Atmospheric 

Administration. 
Washington,  DC  20233 
Appointment  expires:  12/31/96 
Dr.  William  W.  Fox  (C), ' 
Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric. 
Washington,  DC  20233 
Appointment  Expires:  12/31/96 
Mary  L.  Good, 

Under  Secretary  for  Technology,  Technology 
Administration,  Department  of  Commerce. 
IFR  Doc.  94-23032  Filed  9-15-94;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Wool  Textile  Products 
Produced  or  Manufactured  in  Romania 

September  12, 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  September  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 


JMI 


Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  Far  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6715.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Government  of  the  United  States 
has  agreed  to  increase  the  1994 
Designated  Consultation  Level  for 
Category  361.  pursuant  to  the  current 
bilateral  agreement  with  Romania.  Also, 
the  current  limit  for  Categories  447/448 
is  being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
-    CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29. 1993).  Also 
see  58  FR  65968.  published  on 
December  17. 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  12, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  tmt  does  not  cancel,  the  directive 
issued  to  you  on  December  13, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imprarts  of  certain  cotton,  wool, 
man-made  fiber,  sillc  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1994  and  extends 
through  December  31, 1994. 

Effective  on  September  1 4 , 1 994 ,  you  are 
directed  to  amend  the  directive  dated 
December  13, 1993  to  increase  the  limits  for 
the  following  categories,  es  provided  under 
the  terms  of  the  current  bilateral  agreemems 


between  the  Governments  of  the  United 
States  and  Romania: 


Category 

Adjusted  twelve-month 
limit' 

Sublevel  in  Group  1 
361  

650,000  numbers. 
14,567  dozen. 

Sublevel  in  Group  III 
447/448  

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  94-23020  Filed  9-15-94;  8:45  am] 

BILLING  COOE  3510-On-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  17,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crj'stal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT; 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  May 
13. 1994.  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (59  FR  25038) 
of  proposed  addition  to  the  Procurement 
List. 

Comments  were  received  from  the 
current  contractor,  which  alleged  that 
loss  of  the  ability  to  provide  this  service 
to  the  Government  would  have  a  se\'ere 
impact  on  the  company.  First,  the 
portion  for  the  janitorial  services  that 
will  remain  available  for  the  current 
contractor  to  compete  for  if  the 
Committee  adds  this  ser\'ice  to  the 
Procurement  List  represents  more  than 
70  percent  of  the  value  of  the 
cornmenter's  current  contract. 
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Second,  the  commenter,  which  was 
informed  by  the  Government 
contracting  activity  in  1993  of  its  plans 
to  divide  the  service  requirement  in  its 
current  contract  into  two  contracts  and 
offer  one  to  the  Committee's  program, 
has  not  held  contracts  for  the  service  for 
a  long  period,  so  it  can  not  be 
considered  to  be  especially  dependent 
on  contracts  for  this  service.  For  these 
reasons,  the  Committee  has  concluded 
that  addition  to  the  Pro  curement  List  of 
the  services  specified  in  this  notice  will 
not  have  a  severe  adverse  impact  on  the 
commenter. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  service  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46  -48c)  in 
connect  :oa  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Janitorial/Custodial 

Norfolk  Naval  Shipyard 

Portsmouth,  Virginia 

for  the  follovdng  buildings:  ISJ,  2SJ. 
3SJ.  4SJ,  6SJ,  7SJ,  8SJ.  llSJ.  12SJ, 
14SJ,  19,  26SJ.  38SJ.  41  &  42SJ,  51. 
59,  67.  69SJ.  79SJ.  82SJ.  89SJ,  9lSJ, 
94SJ,  124SJ.  164SJ.  165SJ,  166SJ. 
167SJ.  168SJ.  170SJ,  171SJ,  172SJ, 
174SI.  183SJ,  185SJ,  193  &  194SJ, 
201SI.  202SJ,  203SJ.  213SI.  217SJ, 
252SJ.  277,  277SJ.  Trailer  39,  41. 
305SJ.  307SI.  310.  316,  384SG, 
400SJ.  491.  492,  1439.  1480.  1500. 
1502. 1503, 1510SC.  1555SJ.  HSJ. 
M-ISJ.  M-4SI.  lUSSD  Trailer  1  &  2. 
lUSSD  Guard  Shack.  674SH,  Trailer 
1700-1 


This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts.     '  .. 
Beverly  L.  Milkman, 
Executive  Director. 

|FR  Doc.  94-23005  Filed  9-15-94;  8:45  am] 
BILUNG  CODE  6820-J3-P 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.  ».   i 

ACTION:  Additions  to  the  procurement 
list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  17. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July  15 
and  22, 1994,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(59  F.R.  36168  and  37466)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suit.ible  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  small  organizations 
that  will  furnish  the  commodities  and 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 


JMI 


4.  There  are  no  knowm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodities  and  services  are 
hereby  added  to  the  Procurement  List: 

Commodities 

Stamp,  Rubber 

7520-O0-NSH-O084 
7520-00-NSH-0085 
7520-00-NSH-0086 
(Requirements  for  the  Mountain 
Home  Air  Force  Base,  Idaho) 
Printing  and  Binding  "En  Garde" 
Newsletter 
7690-00-NSH-0079 
(Requirements  for  the  U.S. 
Government  Printing  Office,  New 
York,  New  York) 

Services 

Janitorial/Custodial,  U.S.  Coast  Guard 

Air  Station  Miami.  Opa  Locka.  Florida 
Janitorial/Custodial.  Landrum  Federal 

Building  and  U.S.  Post  Office,  Jasper. 

Georgia 
Janitorial/Custodial.  Clifford  Davis 

Federal  Building.  Memphis, 

Tennessee 
Janitorial/Minor  Maintenance,  Lennon 

Federal  Building  and  U.S. 

Courthouse,  Wilmington,  North 

Carolina. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director  .      , 

|PR  Doc.  94-23006  Filed  9-15-94;  8:45  am) 

BILUNG  CODE  6620-43-41 


Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  17, 1994. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 


SUPPLEMENTARY  INFORMATION:  On  March 
18, 1994,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (59  F.R. 
12895)  of  proposed  addition  to  the 
Procurement  List. 

Comments  were  received  through  a 
Member  of  Congress  from  an  employee 
of  the  current  contractor  for  this  service 
indicating  that  addition  of  the  service  to 
the  Procurement  List  would  greatly 
increase  the  cost  of  the  service.  The 
commenter  also  indicated  that  the  tasks 
involved  are  dangerous  for  people  with 
severe  disabilities. 

The  Committee  is  required  by  law  to 
set  a  fair  market  price  for  each  service 
it  places  on  the  Procurement  List. 
Consequently,  the  price  the  Goverrmient 
pays  wiiJ  not  increase  substantially 
beyond  what  it  is  current4y  paying, 
contrary  to  the  cammenter's  contention. 

Grounds  maintenance  services  have 
long  been  a  part  of  the  Committee's 
program  and  have  been  performed  by 
people  with  severe  disabilities  without 
incident.  People  with  severe  disabilities 
are  not  assigned  tasks  which  are  not 
within  their  capabilities.  Where  such 
tasks  exist,  they  are  performed  by  the 
non-disabled  direct  labor  workers 
nonprofit  agencies  are  permitted  to 
employ  under  the  Committee's  program. 
Nonprofit  agencies  participating  in  the 
Committee's  program  must  conform  to 
the  same  occupational  safety  and  health 
requirements  as  other  Government 
contractors.  Under  these  circumstances, 
the  Committee  believes  that  the 
commenter's  concerns  are  unfounded. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  service  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  hnpad  on  current 
contractors  for  the  service. 

3.  T^  action  wi41  result  in 
authorizing  small  entities  to  furnish  the 
service  te  tbe  Govermaexit. 

4.  There  aie  no  known  regulatory 
altemativua  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Grounds  Maintenance,  Fairchild  Air 
Force  Base.  Washington. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  94-23007  Filed  9-15-94;  8:45  am) 

BILLING  CODE  68Z&..33-P 

Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  addition  to 
procurement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 

BEFORE:  October  17. 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 

SUPPLEMENTARY  WFOIWIATIOH:  This 
notice  is  pubKshed  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

.  If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Go\'emment  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  serve 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  simiber  of  small  entities. 
The  OBJor  factors  considered  for  this 
certification  were: 

1.  The  action  will  net  result  in  any 
additional  reporting,  recordkeeping  or 
other  compiianoe  requiresnents  for  small 
entities  «ther  than  the  small 
organizations  that  wiH  &misb  the 
service  to  the  Coveminent. 


2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 
Janitorial/Custodial,  Social  Security 

Administration  Building,  50  North 

Third  Street,  Chambersburg. 

Pennsylvania. 
NPA:  Washington  County  Association 

for  Retarded  Citizens,  Hagerstown, 

Maryland 
Beverly  L.  Milkman. 
Executive  Director. 
[FR  Doc.  94-23008  Filed  9-15-94;  8:45  am) 

BILUNG  CODE  BS2».33-«i 


DEPARTMENT  OF  DEf=ENSE 

Corps  of  Engineers 

Department  of  the  Army 

Inland  Waterways  Users  Board 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  open  meeting. 


In  accordance  with  section  10(b)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463)  and  AR  15-1,  Committee 
Management,  annoimcement  is  made  of 
the  following  meeting: 
Name:  Inland  Waterways  Users  Board 
Date  of  Meeting:  October  13,  1994 
Place:  David  L.  Lawrence  Convention 
Center.  1001  Perm  Avenue.  Pittsburgh. 
PA  15222  (Tel:  412-565-6000) 
Time:  10:00  am  to  2:30  pm 

Proposed  Agenda: 

AM  Session 
9:30    Registration 
10:00    Chairman's  Call  to  Order 
10:05    Chairman's  Remarks  and 

Introductions 
10:15    Executive  Directors  Remarks 
10:25    Approval  of  Previous  Meeting 

Minutes 
1 0:30    Otiio  River  System  Program 

Review  with  Discussian  and 


47616 
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Questions 
10:45    Status  of  IW  Trust  Fund  and 

Discussion  and  Questions 
11:00    Break 

11:15    Corps/Industry  Partnerships 
for  Quality  Improvements  in  Lock 
Operations 
12:00    Lunch 
PM  Session 
1:30    IRS  Report  on  Fuel  Tax 
Compliance  with  Discussion  and 
Questions 
2:00    Public  Comment  Period 
3:00    Call  for  Adjournment 
This  meeting  is  op)en  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  J.  Prather,  Headquarters,  U.S. 

Army  Corps  of  Engineers,  ATTN; 

CECW-P.  Washington,  DC  20314-1000. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  94-22957  Filed  9-15-94;  8:45  ami 

WLUNG  CODE  371»-»2-4N 


Department  of  the  Navy 

Govemment-Owned  Invention; 
Availability  for  Licensing 

agency:  Department  of  the  Navy,  EXDD. 
ACTION:  Notice  of  availability  of 
invention  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research  (ONR 
OOCC),  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660  and  must  include  the 
application  serial  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  OOCC), 
800  North  Quincy  Street,  Arlington, 
Virginia  22217-5660,  telephone  (703) 
696-4001. 

Patent  Application  Serial  No.  08/ 
129,729:  RECONFIGURABLE 
AIRCRAFT  STICK  CONTROL;  filed 
September  29, 1993. 

Dated:  Septemberl  2, 1994. 

L.IL  McNees, 

LCDR.  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  94-23010  Filed  9-15-94;  8:45  ami 
BILUNC  COOe  3810-AE-M 


Govemment-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  the  patent 
applications  cited  should  be  directed  to 
the  Office  of  Naval  Research  (ONR 
OOCC).  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660  and  must  include  the 
application  serial  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  OOCC), 
800  North  Quincy  Street,  Arlington, 
Virginia  22217-5660,  telephone  (703) 
696-4001. 

Patent  Application  Serial  No.  08/ 
26&,758:  GROWING  AND  RELEASING 
DL\MONDS;  filed  June  28, 1994;  and 

Patent  Application  Serial  No.  08/ 
266,770:  POUSHING  DIAMOND 
SURFACE;  filed  June  28, 1994. 

Dated:  September  12, 1994. 
L.R.  McNees, 

LCDR,  JAGC,  USN.  Federal  Register  Uaison 
Officer. 
(FR  Doc.  94-23011  Filed  9-15-94;  8:45  am) 

BILUNG  COOE  3810-AE-M 


DEPARTMENT  OF  ENERGY 

Environmental  Impact  Statement; 
Nevada  Test  Site  and  Other  Off-Site 
Test  Locations  Within  the  State  of 
Nevada 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Extension  of  Comment 
Period. 

SUMMARY:  On  Wednesday,  August  10, 
1994,  the  Department  of  Enrrgy 
published  a  Notice  of  Intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  the  Nevada  Test  Site  and  Other 
Off-Site  Test  Locations  within  the  State 
of  Nevada  (59  FR  40897). 

Today's  notice  announces  an   ' 
extension  of  the  comment  period  on  the 
proposed  scope  and  content  of  the 
Nevada  Test  Site  Environmental  Impact 
Statement. 

DATES:  Comments  on  the  proposed 
scope  and  content  of  the  Environmental 
Impact  Statement  must  be  received  on 
or  before  Thursday,  November  10,  1994. 
ADDRESSES:  Comments  should  be 
submitted  to:  Donald  R.  Elle,  Director, 


Environmental  Protection  Division,  U.S. 
Department  of  Energy,  P.O.  Box  14459, 
Las  Vegas,  Nevada  89114,  (702)  794- 
1550. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  please  contact 
Donald  R.  Elle  at  the  address  given 
above.  For  information  on  the 
Department's  NEPA  process,  please 
contact  Ms.  Carol  Borgstrom,  Director, 
Office  of  NEPA  Oversight,  U.S. 
Department  of  Energy,  1000 
Independence  Ave,  S.W.,  Washington, 
D.C.  20585,  (202)  586-4600.  or  leave  a 
message  at  (800)  472-2756. 

Issued  in  Washington,  D.C,  this  13th  day 
of  September,  1994. 
Henry  K.  Garson, 

Director,  Office  of  Environmental  Support, 
NEPA  Compliance  Officer,  Defense  Programs. 
(FR  Doc.  94-23001  Filed  9-15-94;  8:45  am| 
BILLING  COOE  6450-01-P 


Notice  of  a  Class  Deviation  to  Waive 
Federal  Register  Notices  of  Financial 
Assistance  Awards  to  Historically 
Black  Universities 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  class  deviation  firon' 
10  CFR  600.14(f). 

SUMMARY:  Pursuant  to  10  CFR  600.4. 
Deviations,  the  Department  of  Energy 
has  authorized  a  class  deviation  fi-om  10 
CFR  14. (f)  which  requires  a  Federal 
Register  Notice  for  certain  financial 
assistance  awards.  This  deviation 
applies  exclusively  to  applications 
received  from  Historically  Black 
Universities  which  will  conduct  pre- 
college  summer  educational  programs 
for  women  and  minority  students.  These 
applications  were  submitted  in  response 
to  a  Notice  of  Program  Interest 
published  by  the  Department  of  Energy. 
The  intent  of  publishing  notification 
of  financial  assistance  awards  is  to 
foster  competition  and  provide 
information  regarding  subcontracting 
opportunities.  However,  a  Notice  of 
Program  Interest  has  already  served  as 
notice  to  interested  applicants,  and  no 
subcontracting  opportunities  have  been 
identified.  Additionally,  due  to 
programmatic  requirements,  it  is 
important  that  awards  be  made  as  soon 
as  possible.  Therefore,  the  Etepartment 
of  Energy  has  determined,  pursuant  to  ^ 
10  CFR  600.4,  that  a  deviation  from  the 
requirement  to  publish  a  Federal 
Register  Notice  of  each  such  award  is  (1) 
necessary  to  achieve  program  objectives. 
(2)  necessary  to  conserve  public  funds. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  Attn: 


Mr.  Nick  Graham.  HR-531.23.  1000 
Independence  Ave,  S.W.,  Washington. 
D.C.  20585. 

Issued  in  Washington,  D.C.  on  September 
9. 1994. 

Linda  Strand, 

Chief.  Branch  B-3.  Office  of  Placement  and 

Administration. 

[FR  Doc.  94-23002  Filed  9-15-94;  8:45  am| 

BILLING  COOE  6450-01-M 


Financial  Assistance  Award;  Intent  To 
Award  a  Grant  to  National  Association 
of  Regulatory  Utility  Commissioners 
(NARUC) 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5).  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criteria  set  forth  at  10  CFR 
600.7(b)(2)(i)(H)  to  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC).  under 
Cooperative  Agreement  number  DE- 
FC01-94RW00304.  The  NARUC  will 
provide  administrative  support  to  a 
Special  Intergovernmental  Review  Panel 
in  its  charge  to  conduct  an  independent, 
financial  and  management  evaluation  of 
the  Yucca  Mountain  Nuclear  Waste 
Project  in  Nevada.  The  Nuclear  Waste 
Policy  Act  of  1982  (P.L.  97-425),  as 
amended  by  P.L.  100-203,  December  22, 
1987,  established  the  Office  of  Civilian 
Radioactive  Waste  Management 
(OCRWM)  within  the  DOE,  and  directed 
the  office  to  investigate  a  site  at  Yucca 
Mountain,  Nevada,  to  determine  if  this ' 
site  is  suitable  for  the  construction  of  a 
repository  for  the  disposal  of  high  level 
nuclear  waste.  Work  on  site 
characterization  has  been  underway  for 
several  years.  This  work  has  been 
funded  by  Congressional  appropriations 
from  a  Nuclear  Waste  Fund  to  which 
contributions  have  been  made  by 
electric  utility  ratepayers  through 
eleclric  utilities  generating  power  from 
nuclear  power  stations.  The  period  of 
performance  is  contemplated  to  be 
twelve  (12)  months  commencing  on  or 
about  September  9. 1994  and  ending 
September  8, 1995.  The  total  estimated 
cost  of  this  effort  is  $1,000,000  which 
will  be  provided  by  DOE.  No  cost 
sharing  is  anticipated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration.  ATTN:  Rosemarie 
Marshall.  HR-531. 11, 1000 
Independence  Avenue,  S.W.. 
Washington.  DC  20585. 


Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
NARUC  has  the  experience  to  provide 
objective  administrative  management  of 
the  proposed  project  and  fulfill  the 
requirements  of  the  agreement.  The 
criterion  set  forth  at  10  CFR  600 
7(b)(2)(i)(H)  is  being  relied  upon  to 
justify  a  noncompetitive  award  to  the 
NARUC.  This  criterion  authorizes 
noncompetitive  awards  when  the  Office 
of  Emergency  Planning,  with  the 
approval  of  the  Director,  determines  that 
a  noncompetitive  award  is  in  the  public 
interest.  In  this  case,  such  a 
determination  is  supported  by  the 
following:  (1)  The  NARUC  has  the 
-experience  to  provide  the  administrative 
management  of  the  proposed  project;  (2) 
the  requested  funding  will  enhance  the 
public  benefit  to  be  derived  from  the 
agreement  by  accelerating  the- 
completion  of  the  review.  NARUC  is  in 
a  position  to  expedite  the  work  of  the 
SpiBcial  Review  Panel  in  its  selection  of 
an  acceptable  contractor  to  accomplish 
the  objectives  of  the  Project  Description. 

Issued  in  Washington.  DC.  on  September  7. 
1994. 

Jefirey  Rubenstein, 

Director,  Operations  Division  "A",  Office  of 

Placement  and  Administration. 

(FR  Doc.  94-23031  Filed  9-15-94;  8:45  am] 
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Pittsburgh  Energy  Technology  Center; 
Noncompetitive  Financial  Assistance 
Award  -.    v 

AGENCY:  U.S.  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center. 
ACTION:  Determination  of 
Noncompetitive  Financial  Assistance 
Grant  Award  with  Radian  Corporation. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Pittsburgh  Energy 
Technology  Center  (PETC),  announced 
that  pursuant  to  10  CFR  600.7(b)(2)(i) 
criteria  (D).  it  intends  to  make  a  grant 
award  to  Radian  Corporation  for  a  one- 
year  effort  entitled  "Electric  Utility 
Engineer's  FGD  Manual." 
ADDRESSES:  U.S.  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center. 
Acquisition  and  Assistance  Division, 
P.O.  Box  10940.  MS  921-143, 
Pittsburgh,  PA  15236-0940. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  N.  Augustine,  Contract  Specialist. 
412/892-4524.  Comments  or  inquiries 
should  be  made  within  fourteen  (14) 
days  of  the  date  of  this  announcement. 

SUPPLEMENTARY  INFORMATION: 

Grant  Agreement  Number:  DE-FG22- 
94PC94256. 


Title  of  Research  Effort:  "Electric 
Utility  Engineer's  FGD  Manual." 

Avi'ardee:  Radian  Corporation. 

Term  of  Assistance  Effort:  Twelve  (12) 
months. 

Cost  of  Assistance  Effort:  The  total 
estimated  value  is  $370,000. 

Objective 

This  grant  agreement  provides 
financial  assistance  in  the  development 
of  an  "Electric  Utility  Engineer's  FGD 
Manual."  This  manual  will  provide 
engineers  with  up-to-date  technical 
information  on  calcium-based  FGD 
systems.  The  manual  will  be  most 
helpful  to  engineers  who  are  new  to  the 
field  of  flue  gas  desulfurization.  but  will 
also  be  useful  as  a  reference  guide  for 
more  experienced  engineers.  The 
manual  will  be  a  comprehensive  sun-ey 
of  the  calcium-based  FGD  technologies 
available  and  will  aid  utilities  in  their 
purchase,  operation  and  optimization  cf 
FGD  equipment. 

The  information  contained  in  this 
manual  will  be  useful  to  the  utility 
engineer  involved  in  installation  of  an 
FGD  system  at  either  a  new  or  existing 
generating  unit.  The  information 
presented  in  the  manual  will  allow  the 
utility  engineer  to  design  and  select  an 
FGD  system  that  will  achieve  the 
required  SO2  removal  efficiency;  operate 
reliably;  provide  a  high  level  of 
operation  flexibility  to  change 
conditions;  benefit  fi^m  the  most  recent 
operation  experience  of  existing 
systems;  and  have  the  lowest  practical 
capital  and  annual  costs. 

Criteria  to  Justify  Noncompetitive 
Financial  Assistance  The  award  of 
Noncompetitive  Financial  Assistance  is 
justified  pursuant  to  applicable  criteria 
under  10  CFR  600.7(b)(2)(i).  criterion 
(D). 

The  applicant  has  exclusive  domestic 
capability  to  perform  the  activity 
successfully,  based  upon  uniqii<? 
technical  expertise  gained  during 
design,  specification,  purchase  and 
operation  of  flue  gas  desulfurization 
systems  for  25  years.  Radian 
Corporation  has  been  involved  in  rnore 
than  150  FGD-related  projects  at  70 
different  power  plant  sites.  Radian 
Corporatton  has  been  involved  in  the 
production  of  technical  guidelines  and 
manuals  covering  a  variety  of  FGD-  i 

related  topics. 
Richard  D.  Rogus. 
Chief  Contracts  Croup  I. 
fFR  Doc.  94-23003  Filed  9-15-94:  8:45  ami 
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Nevada  Solar  Enterprise  Zone  Task 
Force  to  ttte  Advisory  Committee  on 
Demonstration  and  Commercial 
Applications  of  Renewable  Energy  and 
Energy  Efficiency  Technologies 

AGENCY:  Department  of  Energy. 
ACnOM:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-^63. 86  Stat.  770).  notice  is 
hereby  given  of  the  following  meeting: 
DATES:  Friday.  September  30, 1994:  9:00 
a.m.— 4:30  p.ra. 

ADDRESSES:  Senate  Russell  Building. 
Room  385,  Comer  of  First  and  "C" 
Street,  Washington.  DC  20510. 
FOR  FURTHER  INFORMATIOM  CONTACT:  Lisa 
DiNunzio,  Office  of  Solar  Energy 
Conversion,  EE-.13. 1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202) 586-1720. 

SUPPtEMEKTARY  INFORMATIOM:  The 
Nevada  Solar  Enterprise  Zone  Task 
Force  to  the  Advisory  Committee  on 
Demonstration  and  Commercial 
Application  of  Renewable  Energy  and 
Energy  Efficiency  Technologies  advises 
the  Department  of  Energy  on  making  the 
best  use  of  the  solar  resource  in 
southern  Nevada.  The  Task  Force  will 
seek  pubbc  input  and  focus  attention  on 
significant  issues,  develop  solutions  to 
problems,  organize  public  and  private 
support  for  implementing  a  solar 
enterprise  zone,  and  incorporate 
appropriate  Task  Force  findings  and 
results  into  a  final  report  and 
recommendations  for  implementing  a 
solar  enterprise  zone. 

Tentative  Agenda 

Friday,  September  30,  1994 

Introductions 

Review  of  Last  Meeting 

Presentation  by  Working  Groups 

Lunch  Break 

Moving  Forward  Development  of  Plan 

of  Action 
Discussion  and  Definition  of  Final 

Repnl 
Compilation  of  Results  and  Next  Steps 

Schedule 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Subcommittee 
either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Lisa 
DiNunzio  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  five  (5)  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda.  Depending  on  the  number  of 
requests,  comments  may  be  limited  to 


five  minutes.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  Eadiitate 
the  orderly  conduct  of  business. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
S.W..  Washington.  D.C  20585  between 
9:00  a.m.  and  4.00  pjn..  Monday 
through  Friday,  except  Federal  holidays. 
Copies  of  the  minutes  will  also  be 
available  by  request. 

Issued  at  Washington,  [)C  on  September  7, 
1994. 
Marcia  L.  Morris, 

Deputy  Advisory  Committee  Xtanagement 

Officer. 

|FR  Doc  94-23004  Filed  9-15-94;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2440-002  Wisconsin] 

Northern  States  Power  Company; 
Notice  of  Availability  of  Environmental 
Assessment 

September  8. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  486, 
52  F.R.  47897),  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
a  non-capacity  related  amendment  of 
license  for  the  Chippewa  Falls 
Hydroelectric  Project.  No.  2440-002. 
The  Chippewa  Falls  Hydroelectric 
Project  is  located  on  the  Chippewa  River 
in  Chippewa  County,  Wisconsin.  The 
application  is  for  the  lowering  of  the 
reservoir  0.5  foot  for  17  months  for 
maintenance  work.  An  Environmental 
As.sessment  (EA)  was  prep  i  red  for  the 
application.  The  EA  finds  that 
approving  the  application  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  3104,  of  the  Commission's  ofiices 
at  941  North  Capitol  Street.  N.E., 
Washington.  D.C  20426. 
Lois  D.  CasfaelL 
SecKtary. 
(FR  Doc.  94-22930  Filed  9-15-94;  8:45  ami 
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NotiM  of  Application 

September  12, 1994. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Original 
License  for  Major  Project 

b.  Project  No.:  11495-000. 

c.  Date  filed:  August  26, 1994. 

d.  Applicant:  Nooksack  River  Hydro 
Inc..  Bothel.  WA. 

e.  Name  of  Project:  Clearwater  Creek 
Hydroelectricity. 

f.  Location:  On  Clearwater  Creek,  near 
Deming,  Whatcom  County.  WA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825{r). 

b.  Applicant  Contact:  Mr.  Lon  Covin, 
Hydro  West  Group  Inc.  1422-130th 
Avenue  NE,  Bellevue.  WA  98005.  (206) 
455-0234. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri.  P.E  (202)  219-2847. 

j.  Brief  Description  of  Project:  The 
proposed  project  would  consist  of:  (1 )  a 
10-foot-high,  75-foot-long  concrete 
diversion  weir  with  a  crest  elevation  of 
1,665  feet  (msl);  (2)  a  40- foot-wide.  80- 
foot-long.  and  18-foot-high  concrete 
intake  structure;  (3)  a  63-inch-diameter, 
8,785-foot-long  steel  penstock:  (4)  a  48- 
foot-wide,  48-foot-long,  and  35-foot-high 
concrete  powerhouse  equipped  with  a 
turbine  generator  unit  with  a  rated 
capacity  of  6.0  MW;  (5)  an  80-foot-k)ng 
tailrace;  (6)  a  35-kV,  11.4-mile-long 
transmission  line;  and  (7)  appurtenant 
facilities.  "     .^     - 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO).  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations-of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR,  at  §800.4. 

1.  In  accordance  with  section 
4  32(b)(7)  of  the  Commission's 
regulations,  if  any  resource  agency.  * 
SHPO,  Indian  Tribe,  or  person  believes 
that  an  additional  scientific  study 
should  be  conducted  in  order  to  form  an 
adequate,  factual  basis  for  a  complete 
analysis  of  this  application  on  its  merits, 
they  must  file  a  request  for  the  study 
with  the  Commission,  together  with 
justification  for  such  request,  no  later 
than  October  25, 1994,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  94-22931  Filed  9-15-94;  8:45  ami 
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[Project  Nos.  2442-001 .  et  ai.] 

Hydroelectric  Applications;  City  of 
Watertown,  New  York,  et  al. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2442-001. 

c.  Date  Filed:  December  30, 1991. 

d.  Applicant:  City  of  Watertown,  New 
York. 

e.  Name  of  Project;  Watertown  Project. 

f.  Location:  On  the  Black  River, 
Jefferson  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  Karl  R. 
Amylon,  City  of  Watertown.  New  York, 
Watertown  Municipal  Building.  245 
Washington  Street,  Watertown,  NY 
13601-3880,  (315)  785-7730. 

i.  FERC  Contact:  Robert  Bell  (202) 
219-2806. 

j.  Comment  Date:  Comments — October 
24,  1994;  Reply  Comments— December 
1,  1994. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  standard 
paragraph  D9  below. 

1.  Description  of  Project:  The  existing 
Watertown  Project's  principal  features 
consist  of  two  dams  (the  Diversion  Dam 
and  the  Delano  Island  Dam),  a  headgate, 
a  power  canal  and  forebay,  a 
powerhouse,  an  impoundment,  and 
appurtenant  facilities.  In  addition,  there 
is  a  designated  wetland  area  of  17  acres 
within  the  project's  boundary,  located 
just  upstream  of  the  Diversion  Dam 
along  the  left  shoreline  of  the  forebay. 

The  City  of  WatertowTi  is  proposing  to 
increase  the  total  installed  capacity  by 
replacing  all  existing  electrical  and 
mechanical  equipment  with  new 
generating  units.  The  existing  project 
has  a  total  nameplate  capacity  of  5.4 
megawatts  (MW)  and  an  average  annual 
generation  of  about  28.000  megawatt- 
hours  (MWh).  The  proposed  project 
would  have  a  total  nameplate  capacity 
of  10.8  MW  and  an  average  annual 
generation  of  aboiit  47,900  MWh. 

In  detail,  the  existing  and  proposed 
project  is  described  as  follows: 

1.  the  concrete  gravity  Diversion  Dam, 
totaling  about  650  feet  long,  consisting 
of  (a)  an  ogee  section,  590  feet  long  by 
13.5  feet  high,  with  a  crest  elevation  of 
500.1  feet  mean  sea  level  (msl),  and  (b) 

a  small  minimum  flow  ogee  section,  60 
feet  long  by  11  feet  high,  with  a  crest 
elevation  of  496.15  feet  msl: 

2.  the  concrete  gravity  Delano  Island 
Dam,  totaling  200  feet  long,  with  a 


maximum  height  of  12  feet  and  a  crest 
elevation  of  500.1  feet  msl; 

3.  an  impoundment,  3.5  miles  long, 
having  (a)  a  surface  area  of  about  190 
acres  (AC);  (b)  a  gross  storage  capacity 
of  2,000  acre-feet  (AF);  (c)  a  negligible 
useable  storage  capacity;  (d)  a  normal 
headwater  elevation  of  500.1  feet  msl; 
(e)  a  normal  tailvvater  elevation  of  473.0 
feet  msl;  and  [f)  a  designated  wetland 
area  of  17  AC; 

4.  a  concrete  headgate,  200  feet  long 
by  18.5  feet  high,  with  twenty-five 
vertical  steel  gates,  each  25  feet  wide  by 
8  feet  high,  with  a  sill  elevation  of  493.0 
feet  msl; 

5.  an  excavated  power  canal,  totaling 
1,050  feet  long,  with  varying  widths  of 
53  to  180  feet,  consisting  of  (a)  a  175 
foot-long  concrete  gravity  ogee  section 
which  has.a  3-foot  wide  by  4-foot-high 
mudgate  and  a  trash  chute;  (b)  a  200- 
foot-long  by  130-foot-wide  forebay, 
which  has  an  existing  60  degree  angled, 
150-foot-long  trashrack; 

6.  a  concrete  and  brick  masonry 
powerhouse,  about  49  feet  wide  by  115 
feet  long,  equipped  with  three  existing 
generating  units,  with  (a)  a  rated 
capacity  of  1,800  kilowatts  (kW)  per 
unit;  (b)  a  hydraulic  capacity  range  of 
400  to  3,000  cubic  feet  per  second  (cfs): 
and  (c)  an  average  annual  generation  of 
28,000  MWh;  the  three  proposed 
replacement  units  would  have  (a)  a 
rated  capacity  of  3,600  kW  per  unit;  (b) 
a  hydraulic  capacity  range  of  400  to 
6,000  cfs;  and  (c)  an  average  annual 
generation  of  47,900  MWh; 

7.  an  existing  100-foot-long,  2.3 
kilovoh  (kV)  primary  transmission  line; 
and 

8.  appurtenant  facilities. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  provide  electric  energy 
to  several  of  the  applicant's  municipal 
accounts  and  for  sale  to  Niagara 
Mohawk  Powrir  Corporation. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104.  Washington,  D.C,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Watertown 
Municipal  Building,  245  Washington 
Street,  WatertowTi,  NY,  13601-3380 
(315) 785-7730. 

p.  Scoping  Process:  In  gathering 
background  information  for  preparation 
of  the  envirorunental  document  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the  Federal  Energy 


Regulatory  Commission,  is  using  a 
scoping  process  to  identify  significant 
environmental  issues  related  to  the 
construction  and  operation  or  the 
continued  operation  of  hydropower 
projects.  The  staff  will  review  all  issues 
raised  during  the  scoping  process  and 
identify  issues  deserving  of  study  and 
also  deemphasize  insignificant  issues, 
narrowing  the  scope  of  the 
environmental  analysis  as  well.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  the  scoping  process 
would  have  little  potential  for  causing 
significant  impacts,  the  issue  or  issues 
will  be  identified  and  the  reasons  for 
not  providing  a  more  detailed  analysis 
will  be  given. 

q.  Request  for  Scoping  Comments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  applicants  and 
developers;  Indian  tribes;  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commission, 
any  information  that  they  believe  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cumulative  environmental  effects  of  the 
proposed  licensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  information  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identification  of  and  information 
from  any  other  EIS  or  similar  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activities  in  the  subject  river  basin. 

•  Existing  information  and  any  data 
that  would  aid  in  describing  the  past 
and  present  effects  of  the  projRct(s)  and 
other  developmental  activities  -.::  the 
physical/chemical,  biological,  and 
socioeconomic  environments.  For 
example,  fish  stocking/management 
histories  in  the  subject  river,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  loss  or 
proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identification  of  any  federal,  state  or 
local  resource  plans  and  future  project 
proposals  that  encompass  the  subject 
river  or  basin.  For  example,  proposals  to 
construct  or  operate  water  treatment 
facilities,  recreation  areas,  or  implement 
fishery  management  programs. 

•  Documentation  tnat  would  support 
a  conclusion  that  the  project(s)  does  not 
contribute,  or  does  contribute  to  adverse 
and  beneficial  cumulative  effects  on 
resources  and  therefore  should  be 
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excluded  from  further  study  or  excluded 
from  further  consideration  of 
cumulative  impacts  within  the  river 
basin.  Documentation  should  include, 
but  not  be  limited  to:  bow  the  proiect(s) 
interact  with  other  projects  within  the 
river  basin  w  other  developmental 
activities;  results  frt>m  studies;  resource 
management  policies;  and,  reports  from 
federal,  state,  and  local  agencies. 

Comments  concerning  the  scope  of 
the  environmental  document  should  be 
filed  by  the  deadline  established  in 
paragraph  D9. 

2a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2555-002. 

c.  Date  filed:  November  23, 1993. 

d.  Applicant:  Central  Maine  Power 
Company. 

e.  Name  of  Project:  Automatic  Project. 

f.  Location:  On  the  Messalonskee 
Stream  in  Kennebec  County.  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  §§  791(a)  825(r). 

h.  Applicant  Contact:  Sarah  A. 
Verville,  Central  Maine  Power 
Company,  Edison  Drive,  Augusta.  ME 
04330,  (207)  623-3521,  Ext  3027; 
Richard  M.  Schade,  Bernstein,  Shur, 
Sawyer  and  Nelson,  146  Capitol  Street. 
Post  Office  Box  5057,  Augusta.  ME 
04332-5057,  (207)  623-1596. 

i.  FERC  Contact:  Hank  Ecton,  (202) 
219-2678. 

i.  Comment  IDate:  October  31, 1994. 

k.  Description  of  Project  Action: 
Central  Maine  Power  Company 
proposes  to  transfer  the  license  for  the 
Automatic  Project  No.  2555  to  the 
Kennebec  Water  District.  The  transfer 
application  is  the  residt  of  the 
termination  of  a  1923  agreement 
between  the  transferor  and  transferee 
concerning  project  ownership  and 
operation.  The  purpose  of  the  transfer  is 
to  facilHa'e  conveyance  of  all  property 
rights  in  the  project  from  the  transferor 
to  the  transferee. 

The  transfer  application  was  filed 
vtnthin  five  years  of  the  expiration  of  the 
license  for  Project  No.  2555,  which  is 
the  subject  of  a  pending  relicensing 
application  (which  also  includes  project 
numbers  2556,  2557,  and  2559).  In 
Hydroelectric  Relicensing  Regulations 
Under  the  Federal  Power  Act  (FERC 
stats,  and  Regs.,  Regs.  Preambles  1986- 
1990  1 30.854  at  p.  31,437),  the 
Commission  declined  to  forbid  all 
license  transfers  during  the  last  five 
years  of  an  existing  license,  and  instead 
indicated  that  it  would  scrutinize  all 
such  transfer  requests  to  determine  if 
the  L-ansfer's  primary  purpose  was  to 
give  the  transferee  an  advantage  in 
reUcensing  (id.  at  p.  31,438  n.  318).  The 
transfer  would  lead  to  the  substitution 
of  the  transferee  for  the  transferor  as  the 


applicant  in  the  relicensing  proceedings 
for  Project  Na  2555  (the  transferor 
would  remain  the  applicant  for  project 
numbers  2556.  2557,  and  2559). 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl , 
andD2. 

3a.  Type  of  Applicaticm:  Preliminary 
Permit. 

b.  Project  No.  11471-000. 

c.  Date  filed:  April  4, 1994. 

d.  Applicants:  South  Fork  Irrigation 
District  and  Hot  Springs  Valley 
Irrigation  District. 

e.  Name  of  Project:  West  Valley 
Pumped  Storage  Hydroelectric  Project. 

f.  Location:  Tule  lake  Reservoir  (also 
known  as  Moon  Lake)  in  Modoc  and 
Lassen  Counties,  California,  near  the 
town  of  Likely.  The  project  would 
occupy  lands  administered  by  the 
Bureau  of  Land  Management  and  the 
Modoc  National  Forest.  T.39N,  R14E. 
sections  7,  8,  9, 17,  18, 19,  20,  29,  30, 
31,  32.;  T.38N,  R14E.,  sections  5,  6,  7, 
8. 17, 18, 19,  20.  29,  30,  31,  33;  T.38N, 
R13E.,  section  25,  T.37N,  R14E,  sections 
15  and  17:  T.37N,  R13E.,  section  1.  Mt. 
Diablo  Meridian  and  Base. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Don  R. 
Pope,  Esquire,  9709  W.  Fairview 
Avenue,  Littleton,  CO  80127,  (303)  973- 
9610. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

j.  Comment  Date:  October  31, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
the  Likely  Range  Association's  existing 
16-foot-high,  1,100- foot-long  earth  Moon 
Lake  Dam  impounding;  (2)  the  3,000- 
acre  Moon  lake  reservoir  with  a  storage 
capacity  of  35,000  acre-fieet  with  a  water 
surface  elevation  of  5,500  feet  msl,  to  be 
utilized  as  the  upper  reservoir;  (3)  an 
intake  and  control  structure  at  the  dam; 
(4)  an  underground  tunnel;  (5)  a 
powerhouse  containing  four  generating 
units  with  a  total  installed  capacity  of 
264,000  kW;  (6)  a  90-foot-high,  650-foot- 
long  concrete  dam,  creating;  (6)  a  184- 
acre  reservoir  with  a  storage  capacity  of 
8,280  acre-feet  with  a  water  surface 
elevation  of  4,950  feet  msl,  to  be  utilized 
as  the  lower  reservoir,  (7)  a  pimip 
station;  (8)  a  5-mile-long,  230-kV 
transmission  line  tying  into  an  existing 
line. 

The  project  would  generate 
approximately  a  total  of  542.880  MWh 
of  energy  annually. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  at  §  337,000.No  new 
roads  will  be  needed  for  the  p^irpose  of 
conducting  these  studies. 


1.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

4a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11482-000. 

c  Date  Filed:  May  23. 1994. 

d.  Applicant:  Consolidated  Hydro 
Maine,  Inc. 

e.  Name  of  Project:  Marcal  Pro)ect. 

f.  Location:  On  the  Little 
Androscoggin  River,  Androscoggin 
County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Wayne  E. 
Nelson,  Consolidated  Hydro  Maine, 
Inc.,  Andover  Business  Park,  200 
Bulfinch  Drive.  AiKlover,  MA  01810, 
(508) 681-1900. 

i.  FERC  Contact:  Robert  Bell  (202) 
219-2806. 

i.  Deadline  Date:  October  21, 1994. 

k.  Status  of  Environmental  Aitalysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  standard 
paragraph  D5  below.  As  a  result  of 
scoping  on  the  Lowbt  Androscoggin 
Environmental  Impact  Statement  (EIS) 
the  Marcal  Project  is  being  included  in 
the  EIS.  Scoping  Document  II  for  the 
Lovrer  Androscoggin  Environmental 
Impact  Statement  vrill  be  issued  soon. 

1.  Description  of  Project:  The  existing 
unhcensed  project  consists  of: 

1.  a  dam,  consisting  of  (a)  a  westerly 
abutment,  adjoining  the  Elm  Street 
Bridge;  (b)  a  concrete  spillway  secti<Mi, 
about  29.5  feet  long  by  15.4  feet  high, 
with  a  crest  elevation  of  273.3  feet 
National  Geodetic  Vertical  Datum 
(NGVD);  (c)  a  granite  blocked  pier,  about 
6  feet  long;  (d)  a  granite  blocked 
spillway  section,  about  96  feet  long  by 
average  height  of  12  feet,  with  a  crest 
elevation  of  271.3  feet  (NGVD).  topped 
with  2-foot-high  pin-supported  wooden 
flashboards;  and  (e)  an  easterly 
abutment  adjoining  the  foundation  of  an 
abandoned  mill  building,  with  two  4- 
foot-wide  by  5-foot-high  sluice  gates;  2. 
a  reservoir,  with  (a)  a  normal  pool 
elevation  of  273.3  feet  (NGVD);  (b)  a 
surface  area  of  about  27  acres;  (c)  a  gross 
storage  capacity  of  about  103  acre- feet; 
3.  an  intake  area  leading  to  the 
penstock,  which  consists  of  (a)  a  fortbay 
canal,  about  38  feet  wide  by  120  feet 
long,  equipped  with  45-foot-long  by  11- 
foot-deep  steel  trashracks  with  3/^inch 
steel  bars  at  2-inch  spacings;  (b)  a 
triangular  headgate  fltmie,  with  a  12- 
foot  by  12-foot  wooden  headgate;  4.  a 
4 70- foot- long  by  ll-foot-diameter  buried 
steel  penstock;  5.  a  powerhouse, 
equipped  with  (a)  two  horizontal 


generating  units,  consisting  of  a  960- 
kilowatts  (kW)  General  Electric 
generator  driven  by  an  S.  Morgan  Smith 
double-runner  turbine,  with  two  3e- 
inch-diameter  runners,  each  rated  at  707 
and  625  horsepower  (hp)  and  a  350-  kW 
Westinghouse  synchronous  generator 
driven  by  an  S.  Morgan  Smith  double- 
runner  turbine,  with  two  27-iiidi- 
diameter  runners,  each  rated  at  308  hp; 
both  units  having  (b)  a  hydraulic 
capacity  range  of  120  to  560  cfs;  (c)  an 
average  head  of  37.7  feet;  (d)  a  power 
factor  of  1.00  kW/kVA;  and  (e) 
discharging  into  a  tailrace  channel  about 
290  feet  long  by  40  feet  wide,  with  a 
normal  tailwater  elevation  of  235.6  feet 
(NGVD);  6.  a  34.5-kilovoh  (kV), 
transmissicMi  line;  and  7.  appurtenant 
facilities. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  sold  to  a 
local  utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl,  and 
D5. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104.  Washington.  D.C.,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Consolidated  Hydro 
Maine,  Inc.  Andover  Business  Park,  200 
Bulfinch  Eh-ive,  Andover,  MA  01810. 

5a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  1417-045. 

c.  Date  Filed:  July  28, 1994. 

d.  Applicant:  Central  Nebraska  Public 
Power  and  Irrigation  District. 

e.  Name  of  Project:  Central  Nebraska 
Project. 

f.  Location:  On  North  Platte  and  Platte 
Rivers  in  Keith,  Lincoln,  Dawson  and 
Gosper  Counties.  Nebraska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  Sec791  (a)-B25(r). 

h.  AppHcant  Contact;  Gary  D. 
Bachman.  Van  Ness  Feldman.lOSO 
Thomas  Jefferson  Street.  N.W.,  Seventh 
Floor.  Washington.  D.C.  20007,  (202) 
298-1880. 

i.  FERC  Contact:  Anum  Purchiaroni. 
(202)  219-3297. 

j.  Comment  Date:  October  17, 1994. 

k.  Description  of  Project:  Central 
Nebraska  Public  Power  and  Irrigation 
District  (licensee)  filed  an  application  to 
amend  its  license.  The  licensee 
proposes  to  revise  its  project  boundary 
because  it  intends  to  transfer  ownership 
of  the  Canaday  Steam  Plant  to  Nebraska 
Public  Power  District  (NPPD).  the 
licensee  also  intends  to  transfer  existing 


transmission  lines  and  (xdes  to  NPPD. 
Further,  the  licensee  intends  to  convey 
easement  rights  to  NPPD  for  (1)  the 
transmission  hnes  and  poles  to  be 
transferred  and  (2)  drainage  facilities, 
cooling  water  intake,  and  outlet  works 
adjacent  to  the  Canaday  Steam  Plant. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C2, 
andD2. 

6a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11488-000. 

c.  Date  Filed:  June  17. 1994. 

d.  Applicant:  Margaret  Jordan. 

e.  Name  of  Project:  Wynantskill. 

f.  Location:  On  Wynantskill  Creek  in 
the  City  of  Troy.  Rensselaer  Coimty, 
New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  §§  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Margaret 
Jordan.  432  Whiteview  Rd., 
Wynantskill,  New  York  12198.  (518) 
283-5812. 

i.  FERC  Contact:  Charles  T.  Raabe  (dt) 
(202) 219-2811. 

j.  Comment  Date:  November  7, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
an  existing  1 5-foot-high,  200-foot-long 
concrete  gravity  dam;  (2)  a  reservoir 
(Burden  Pond)  widi  a  7-acre  surface  area 
and  a  50-acre-foot  storage  capacity  at 
spillway  crest  elevation  177.0  feet  MSL; 
(3)  a  new  concrete  intake  structure  at 
the  left  abutment;  (4)  a  new  42-inch 
diameter.  2,800-foot-long  steel  penstock; 
(5)  a  new  concrete  and  steel  powerhouse 
containing  one  generating  unit  with  a 
capiacity  of  255-kW  and  one  generating 
unit  with  a  capacity  of  475-kW  for  a 
total  installed  capacity  of  730-kW;  (6)  a 
new  tailrace;  (7)  a  new  switchyard;  (8) 
a  new  150-foot-long.  13.2-kV 
transmission  line;  and  (9)  appurtenant 
facilities.  The  applicant  estimates  that 
the  cost  of  the  studies  under  the  term  of 
the  permit  would  be  $36,000  and  that 
the  average  annual  generation  would  be 
2.3  million  kilowatt-hours.  Project 
power  would  be  sold  to  Niagara 
Mohawk  Power  Corporation.  The  dam  is 
ovmed  by  the  City  of  Troy.  New  York. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,A10,  B.  C&D2. 

7a.  T)fpe  of  Application: 
Hydroelectric  -  New  License. 

D.  Project  No.:  2535-003. 

c.  Date  filed:  December  30, 1991. 

d.  Aj^hcant:  South  Carolina  Electric 
&  Gas  Company. 

e.  Name  of  Project:  Stevens  Cre^. 

f.  Location:  On  the  Savannah  River  in 
Edgefield  and  McCormick  Counties, 
South  Carolina  and  Columbia  County, 
Georgia.  The  project  and  its  flowage 
easements  predate  creation  of  Sumter 


National  Forest.  90  acres  of  which  are 
within  the  prefect  boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-«25(r). 

h.  AppUcant  Contact:  Randolph  R. 
Mahan  (106),  Assistant  General  Counsel, 
South  Carolina  Electric  &  Gas  Company. 
Columbia,  SC  29218,  (803)  748-3538. 

i.  FERC  Contact:  John  Blair  at '(202) 
219-2845. 

j.  Deadline  Date:  November  7. 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  existing 
Stevens  Creek  Hydroelectric  Project 
consists  of:  (1)  a  2,700-foot-long  dam 
consisting  of  a  390-foot-long 
powerhouse  section,  a  90-foot-wide  lock 
section,  a  2,000-foot-long  spillway 
section  with  flashboards  bringing  the 
maximum  height  of  the  dam  to  33  feet. 
and  two  non-overflow  abutments;  (2)  a 
reservoir  with  a  siuface  area  of  2,400 
acres  and  containing  9.300  acre-feet  of 
water  at  full  pool  elevation  187.54  feet 
NGVD;  (3)  a  powerhouse  containing  8 
generating  units  with  a  total  rated 
capacity  of  18.8  megawatts;  (4)  two  46 
kV  ties  to  a  46/115  kV  substation 
cormected  directly  to  the  applicant's 
distribution  system;  and  (5)  appurtenant 
facilities. 

m.  Purpose  of  Project:  The  average 
annual  generation  of  the  Stevens  Creek 
project  is  94.3  GWh.  Power  generated  at 
the  project  is  delivered  to  customers 
within  the  applicant's  service  area. 

n.  Filing  and  Service  of  Responsive 
Documents:  The  application  is  ready  for 
environmental  analysis  at  this  time,  and 
the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8. 1991.  56 
FR  23108  (May  20, 1991)).  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (November 
7, 1994).  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice 
(December  20,  1994). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  ufKjn  a  shovtring  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS."  "REPLY 
COMMENTS." 

"RECOMMENDATIONS,"  'TERMS 
AND  CONDITIONS."  or 
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"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to:  Director.  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission.  Room  1027.  at  the  above 
address.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b).  385.2010. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
insp>ection  and  reproduction  at  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E..  Room 
3104.  Washington.  D.C.  20426,  or  by 
calhng  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  South  Carolina  Electric 
&  Gas  Company's  offices  at  1426  Main 
Street,  Columbia,  South  Carolina. 

Standard  Paragraphs 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 


application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qua^lified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preUminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 


motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
E>ocuments — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  applicatiori. 

C2.  Filing  andf  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS." 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS."  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPLICATION,"  "PROTEST,"  or 
"MOTION  TO  INTERVENE,"  as 


applicable,  and  the  Project  Number  oS 
the  particukr  ^>plication  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  jMoviding  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulatitms  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commissioo,  825  North  Capitol  Street, 
H£..  Washington.  D.C.  20426.  A  copy  of 
a  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within,  the  time 
specified  for  filing  cdmments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 

D5.  Fihng  and  Service  of  Re^onsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34{b)  of  the  regulations  (see 
Order  No.  533  issued  May  8,  1991.  56 
FR  23108.  May  20.  1991}  that  all 
commeots,  recommerKlations,  terms  and 
conditions  and  prescriptions  concerning 
the  ^plication  be  filed  udth  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (October  25, 
1994  for  Project  No.  11482-000).  All 
repiy  csinments  must  be  filed  with  the 
CommissioQ  within  105  days  from  the 
date  of  this  notice.  (December  1, 1994 
for  Project  No.  11482-000). 

Anyone  may  obtain  an  extension  of 
time  £or  these  deadHnes  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filiitgs  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 
TO  INTERVENE".  "COMMENTS," 
•REPLY  COMMENTS," 
•RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
••PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  Ibe  name  of  the  applicant  and 
the  protect  munber  of  the  applicatiem  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requireraents  ol  18  CFR 
385.2001  through  3a5.20e5.  All 
comments.  leconmendations.  terms  and 
conditions  cr  preficriptkics  must  set 


forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  u^ies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission., 825  North  Capitol  Street, 
N.E.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  CtHnmission. 
Room  1027,  at  the  ^love  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  Hsted  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescripticms. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  2310ft,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (October  24, 
1994  for  Project  No.  2442-001).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  fi-om  the 
date  of  this  notice  fDecember  1, 1994  for 
Project  No.  2442-001), 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Conmussion  ocly  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS". 

"RECOMMENDATICMMS."  "TERMS 
AND  CONDmONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heeding  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
wiiich  the  filing  responds;  (3)  furnish 
the  name,  addiess,  woA  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  coraply  with 
the  requirements  of  18  CFR  385.2001 
thro\i^  385.2005.  All  conments, 
recommendatioBs.  terms  and  ctmditians 


or  prescriptions  must  set  ftirth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington.  D.C  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Liceitsing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  Usted  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated;  September  12. 1994,  Washington. 
D.C. 

Lois  D.  Casheli.    - 

Secretary. 

(FR  Doc.  94-22932  Filed  9-15-94;  8:45  ami 
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pocket  Ko.  CP94-747-000,  et  aL] 

Southern  Natural  Gas  Company.  etaL; 
Natural  Gas  Certificate  Riings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Com.pamy 

(Docket  No.  CP94-747-0001 
Septembers.  1994. 

Take  notice  that  on  August  29, 1994, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  an 
application  with  the  Commission  in 
Docket  No.  CP94-747-000  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  three  170  H.P.  field  compressor 
units  used  to  serve  Alabama  Gas 
Corporation  (Alagasco),  a  local 
distribution  compiany,  which  was 
authorized  in  Docket  No.  CP78-238- 
000,'  all  as  more  fully  set  forth  in  the 
application  which  is  open  to  the  public 
for  inspection. 

Southem  proposes  to  abandon  and 
sell  for  salvage  three  170  RP.  Geld 
compressor  units  located  at  its 
McGDnoells  Compressor  Station  in 
Tuscaloosa  County.  Alabama.  Southem 
states  that  these  compressor  units  ha\'e 
not  been  used  for  sev'eral  years  and 
neither  Southern  nor  Alagasco 
anticipates  a  need  for  th^  £u:ilities  in 
the  foreseeable  future.  Southern  states 
that  it  proposes  to  remove  the  three 
compressor  units  aoad  sell  them  for 
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salvage  in  order  to  save  on  maintenance 
and  air  permit  expenses.  Southern  also 
states  that  the  proposed  abandonment 
would  not  affect  the  capacity  of 
Southern's  pipeline  system  or  require 
termination  of  any  service  to  Southern's 
customers. 

Comment  date:  September  29, 1994, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

2.  Koch  Gateway  Pipeline  Company 

(Docket  No.  CP94-760-0001 
Septembers,  1994. 

Take  notice  that  on  September  6. 
1994,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  P.O.  Box  1478, 
Houston,  Texas  77251-1478,  filed  in 
Docket  No.  CP94-760-000  a  request 
pursuant  to  §§  157.205  and  157.211  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 

157.211)  for  authorization  to  construct 
and  operate  a  two-inch  tap  in  Allen 
Parish,  Louisiana,  under  Koch 
Gateway's  blanket  certificate  issued  in 
Docket  No.  CP82-»3O-O00  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 

is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Koch  Gateway  proposes  to  construct  " 
and  install  a  two-inch  tap  through 
which  Koch  Gateway  will  make  natural 
gas  deliveries  to  Entex,  Inc.  (Entex). 
Koch  Gateway  states  that  the  proposed 
activity  will  not  affect  Koch  Gateway's 
ability  to  serve  its  other  existing 
customers. 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 

(Docket  No.  CP94-761-0001 
Septembers,  1994. 

Take  notice  that  on  September  7, 
1994,  Northern  Natural  Gas  Company 
(Northern),  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP94-761-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 

157.212)  for  authorization  to  upgrade  an 
existing  delivery  point  to  accommodate 
increased  natural  gas  deliveries  to 
Minnegasco,  a  Division  of  NorAm,  Inc. 
(Minnegasco),  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
ins{>ection. 

Northern  proposes  to  upgrade  an 
existing  town  border  station 
(Minnegasco/Rockville  Town  Border 


Station)  located  in  Steams  County, 
Minnesota,  to  accommodate  increased 
natural  gas  deliveries  to  Minnegasco  for 
redelivery  at  Rockville,  Minnesota  for 
commercial,  industrial  and  residential 
end-use  under  Northern's  currently 
effective  service  agreement  with 
Minnegasco.  Northern  estimates 
increased  peak  day  and  annual  volumes 
through  the  upgraded  town  border 
station  of  480  Mcf  and  53,000  Mcf, 
respectively.  Northern  estimates  a  cost 
of  upgrading  the  delivery  point  of 
$50,000  and  indicates  that  the  costs 
would  be  financed  in  accordance  with 
the  General  Terms  and  Conditions  of 
Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1. 

Northern  advises  that  the  total 
volumes  to  be  delivered  to  the  customer 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 
Also,  Northern  indicates  that  the 
proposed  activity  is  not  prohibited  by 
its  existing  tariff  and  that  it  has 
sufficient  capacity  to  accommodate  the 
changes  proposed  herein  without 
detriment  or  disadvantage  to  Northern's 
other  customers. 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Southern  Natural  Gas  Company 

[Docket  No.  CP94-749-0001 
September  9, 1994. 

Take  notice  that  on  August  29, 1994, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563  filed  in  Doclcet 
No.  CP94-749-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
modify  its  operations  at  an  existing 
meter  station  located  at  Main  Pass  Block 
59,  offshore,  Louisiana,  under 
Southern's  blanket  certificate  issued  in 
Docket  No.  CP82-406-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  proposes  to  modify  an 
existing  receiving  station,  by  reversing 
one  of  the  two  existing  3"  meters  to 
enable  it  to  deliver  gas  to  Murphy 
Exploration  and  Production  Company 
(Murphy)  for  use  as  gas  lift  gas  at  its 
production  facilities  in  Main  Pass  Block 
59,  offshore,  Louisiana. 

Southern  states  that  the  estimated  cost 
of  modifying  the  meter  station  is 
approximately  $33,165  for  which 
Murphy  has  agreed  to  reimburse 
Southern. 

Southern  states  further  that  it  would 
transport  gas  to  Murphy  pursuant  to  the 


Service  Agreement  between  Southern 
and  Murphy  under  its  Rate  Schedule  It 
and  that  Murphy  anticipates  receiving 
an  average  500  Mcf  of  natural  gas  per 
day  and  84,000  Mcf  per  year  at  the 
proposed  facilities. 

It  is  said  that  the  operation  of  the 
proposed  facilities  would  have  no 
significant  effect  on  Southern's  peak  day 
or  annual  requirements. 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  CNG  Transmission  Corporation 

[Docket  No.  CP94-757-OOOI 
September  9, 1994. 

Take  notice  that  on  September  2, 
1994,  CNG  Transmission  Corporation 
(CNGT)  located  at  445  West  Main  Street, 
Clarksburg,  West  Virginia  26301,  filed 
in  the  referenced  docket  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act.  CNGT  requests  authorization  to 
abandon  by  sale  two  compressors, 
related  pipelines,  associated  structures 
and  rights-of-way  located  in  Lincoln, 
Boone,  and  Kanawha  Counties,  West 
Virginia  to  Ashland  Exploration,  Inc.,  as 
non-jurisdictional  facilities. 
Additionally,  CNGT  seeks  authorization 
to  abandon  several  exchange  points 
with  Pennzoil  Exploration  and 
Production  Company. 

Comment  date:  September  30, 1994, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

6.  NorAm  Gas  Transmission  Company 

[Docket  No.  CP94-743-000) 
September  9, 1994. 

Take  notice  that  on  August  29, 1994. 
NorAm  Gas  Transmission  Company 
(NGT),  525  Milam  Street,  Shreveport. 
Louisiana  71151,  filed  in  Docket  No. 
CP94-743-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
and  transfer  by  sale  to  Arkla,  a  division 
of  NorAm  Energy  Corporation,  segments 
of  Lines  B  and  BM-9,  entire  Line  BM- 
6,  and  included  within  are  17  rural 
domestic  taps,  all  located  in  Pope 
County,  Arkansas,  under  NorAm's 
blanket  certificate  issued  in  Docket  Nos. 
CP82-384-000  and  CP82-384-001 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  proposes  to  abandon  in  place 
and  transfer  by  sale  to  Arkla:  (1)  Line  B 
consisting  of  16,550  feet  of  10-inch  pipe 
from  pipeline  station  3349+50  to 
3515+00;  (2)  Line  BM-9  consisting  of 


8,725  feet  of  4-inch  pipe  fi-om  pipeline 
station  0+00  to  87+25;  (3)  the  entire 
Line  BM-6  consisting  of  216  feet  of  4- 
inch  pipe,  and  (4)  17  rural  domestic  taps 
(16  on  BM^  and  1  on  BM-6).  NGJ  will 
continue  to  operate  the  remaining 
portion  of  Line  B  (476,720  feet)  and  Line 
BM-9  (10,303  feet).  NGT  states  that 
these  facilities  will  be  abandoned  as  a 
result  of  a  segment  rerouting  of  Line  B. 
The  rerouting,  pursuant  to  Section 
157.208(a),  is  necessary  due  to 
residential  encroachment  caused  by  the 
City  of  Russellville,  Arkansas  annexing 
land  for  future  development.  Lines  BM- 
9  and  BM-6  currently  provide  ser\'ice  to 
Arkla 's  existing  distribution  system  and 
are  connected  to  the  Line  B  portion  that 
will  be  abandoned  after  the  rerouting  is 
completed.  The  rerouting  of  Line  B  will 
parallel  a  portion  of  NGT's  existing  Line 
BM-9  and  interconnect  with  Line  BM- 
9  at  approximately  station  87+25.  Line 
BM-6  will  not  interconnect  with  the 
rerouted  portion  of  Line  B.  Arkla  will 
use  the  acquired  facilities  as  part  of  its 
existing  low  pressure  distribution 
system.  NGT  states  that  no  customers  or 
services  will  be  terminated  with  this 
abandonment. 

Comment  date:  October  24. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Florida  Gas  Transmission  Company 

[Docket  No.  CP94-755-0001 
September  9, 1994. 

Take  notice  that  on  August  31. 1994. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
755-000  a  request  pursuant  to 
§§  157.205, 157.208  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.208  and  157.216)  for  authorization 
to  relocate  an  existing  meter  station  and 
appurtenant  facilities  in  Marion  County. 
Florida,  and  to  abandon  pipeline 
facilities  dowTistream  of  the  existing 
meter  station,  under  FGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  relocate  the  Ocala 
North  meter  station  by  dismantling, 
moving  and  reassembling  the  facilities 
3.6  miles  upstream  of  the  present 
location  and  abandoning  the  3.6  mile 
2.5  inch  Ocala  North  Lateral,  wbich 
would  then  be  downstream  of  the  meter 
station.  It  is  stated  that  the  meter  station 
serves  West  Florida  Natural  Gas 
Company  (West  Florida)  and  that  the 
lateral  line  would  be  abandoned  by  sale 
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to  West  Florida,  which  is  the  only 
shipper  served  through  this  lateral.  It  is 
asserted  that  West  Florida  has  requested 
the  relocation  and  will  reimburse  FGT 
for  all  direct  and  indirect  costs.  FGT 
estimates  the  cost  of  the  relocation  at 
$63,000. 

It  is  asserted  that  the  relocation  will 
allow  a  greater  hourly  flow  through  the 
meter  station  and  give  West  Florida  the 
economic  ability  to  loop  the  Ocala 
North  Lateral  to  utilize  their  existing 
certificated  capacity.  It  is  stated  that  the 
relocation  will  permit  the  deliver>^  of  up 
to  300  MMBtu  of  natural  gas  per  hour 
to  West  Florida.  It  is  asserted  that  the 
relocation  of  facilities  will  not  result  in 
any  change  in  the  daily  or  annual 
quantities  that  FGT  is  authorized  to 
deliver  to  West  Florida.  FGT  states  that 
it  has  sufficient  capacity  to  accomplish 
the  deliveries  at  the  relocated  meter 
station  without  detriment  or 
disad\"antage  to  any  of  FGT's  other 
customers. 

Comment  date:  October  24. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  oh  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure08  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  An^  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owtj  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 


intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission. 
.  file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn     • 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheli, 
Secretary. 
[FR  Doc.  94-22965  Filed  9-15-94;  8:45  am) 

BILUNG  CODE  671 7-01 -P 

[Docket  No.  RP94-73-003] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  12, 1994. 

Take  notice  that  on  September  1. 
1994.  ANR  Pipeline  Company  ("ANR") 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
("Commission")  Twelfth  Revised  Sheet 
No.  570  under  Rate  Schedule  X-64  of 
Original  Volume  No.  2  of  its  FERC  Gas 
Tariff  to  be  effective  for  refund  purposes 
for  the  period  January  1,  1994.  through 
December  31. 1994. 

ANR  states  that  this  compliance  filing 
is  being  made  to  reduce  the  monthly 
charge  under  Rate  Schedule  X-64  to 
reflect  the  final  depreciation  rate  in 
HIOS  Docket  No.  RP93-59-000.  The 
reduction  to  the  monthly  charge  is  in 
accordance  with  the  Commission's 
Letter  Orders  dated  December  30.  1993. 
February  25.  1994.  and  March  17.  1994. 
in  Docket  Nos.  RP94-73-000.  RP94-73- 
001  and  RP94-73-002.  respectively. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
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of  Practice  and  Procedure  (18  CFR 
385.211,  395.214).  All  such  motions  or 
protests  should  be  Bled  on  or  before 
September  19. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casbell. 
Secretary. 
|FR  Doc  94-22933  Filed  9-15-94;  8:45  am] 

BILUNC  COOC  S717-»>-4M 


[Docket  No.  RP94-391-000] 

Centra  Pipetlnes  Minnesota  tnc; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

Septenibex12. 1994. 

Take  notice  on  September  2,  1994, 
Centra  Pipelines  Minnesota  Inc.  (Centra 
Minnesota — tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  2: 

Original  Sheet  Nos.  32  through  35 
First  Revised  Sheet  Na  35 

Original  tariff  Sheet  No.  35  and  First 
Revised  Sheet  No.  35  both  include  an 
"Index  of  Shippers"  and  are  being  filed 
to  reflect  changes  regarding  the  identify 
of  certain  of  Central  Minnesota's 
shippers  and  their  respective  volumes  of 
gas  shipped  on  the  pipeline.  The 
changes  with  respect  to  Northern 
Minnesota  Utilities  (NMU)  and  The  Qty 
of  Warroad,  Minnesota  (VVarroad)  are  to 
be  effective  immediately,  and  are 
reflected  on  Original  Sheet  No.  35.  First 
Revised  Sheet  No.  35  reflects  both  the 
NMUAVarroad  change  and  the  ciianges 
with  respect  to  shippers  Centra  &3s 
Ontario,  Inc.  (Centra  Ontario)  and 
VVestcoast  Power  Inc.  (Westcoast 
Power),  to  be  effective  as  of  December 
31, 1904. 

Centra  Minnesota  states  that  the 
referenced  Sheet  Nos.  32  through  34  are 
being  filed  to  reserve  these  sheets  for 
future  use.  Tariff  Sheet  No.  35  is  an 
"Index  of  Shippers"  which  is  being  filed 
to  reflect  changes  in  the  volumes  of 
natural  gas  transported  by  Centra 
Minnesota  on  behalf  of  its  shippers. 
These  revised  transportation  volumes, 
which  correspond  to  changes  in  the 
Department  of  Energy  (DOE)  import 
and/ or  export  authorizations  of  Centra 
Mirmesota's  shippers,  are  as  follows: 

(1)  Reduce  the  volumes  of  gas  that 
Centre  Minnesota  is  authorized  to 
tran.<:port  on  behalf  of  Centra  Ontario 


from  up  to  10,220  MMcf/year  to  up  to 
1.974  MMcf/year; 

(2)  Transport  on  behalf  of  Westcoast 
Power  the  remainder  of  the  volumes 
that  were  previously  transported  on 
behalf  of  Centra  Ontario,  i.e.  8,246 
MMcf/year, 

(3)  Eliminate  Warroad  as  a  shipper 
under  Rate  Schedule  FT;  and, 

(4)  Transport  on  behalf  of  NMU  the 
volumes  that  were  previously 
transported  on  behalf  of  Warroad. 

Centra  Minnesota  states  that  the  DOE 
has  approved  the  changes  listed  above 
in  the  amounts  of  gas  Centra 
Minnesota's  shippers  (i.e..  VVestcoast 
and  Centra  Ontario)  are  authorized  to 
import  and/or  export.  Centra  Mirmesota 
states  that  the  other  change  of 
eliminating  Warroad  as  a  shipper  is  due 
to  the  fact  that  NMU  purchased  the 
distribution  facilities  previously  ov^ned 
by  Warroad,  and  Centra  Minnesota  will 
now  transport  on  behalf  of  NMU 
volumes  previously  transported  on 
behalf  of  Warroad.  Centra  Minnesota 
states  that  DOE  also  has  approved  the 
transfer  to  NMU  of  the  import 
authorization  granted  to  \Varroad. 

Centra  Minnesota  states  that  the 
corresponding  changes  to  the  volumes 
transported  on  behalf  of  these  shippers 
are  fully  consistent  with  Centra 
Minnesota's  flexible  transportation 
authority  granted  by  the  Commission. 
Additionally.  Centra  Minnesota  states 
that  no  increase  in  transportation 
volumes  is  sought  and  no  facility 
construction  is  required. 

Pursuant  to  §  154.51  of  the 
Commission's  regulations.  Centra' 
Minnesota  respectively  requests  waiver 
of  the  (1)  thirty  day  notice  period  so  that 
the  Warroad/NMU  redistribution  of 
volumes  will  become  effective 
immediately;  and  (2)  requirement  that 
tariffs  not  be  filed  more  than  sixty  days 
prior  to  their  proposed  effective  date  so 
that  the  change  in  volumes  between 
Centra  Ontario  and  VVestcoast  can  be 
effective  as  of  December  31. 1994. 
Centra  Minnesota  states  that  such 
waivers  will  not  result  in  any  harm  to 
any  shipper  since  the  volume  of  gas  to 
be  transported  by  Centra  Minnesota  will 
not  be  increased  or  decreased,  but  is 
merely  being  reallocated. 

Copies  of  the  filing  were  served  upon 
Centra  Minnesota's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  September  19. 
1994,  file  a  motion  to  intervene  or 
protest  with  the  Federal  Elnergy 
Regulatory  Commission,  Washington. 
D.C.  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.214  and 
385.211).  All  protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of 
Centra  Minnesota's  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc  94-22934  Filed  9-15-94;  8:45  ami 
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pocket  Na  RP94-092-<X>0] 

Chandeteur  Pipe  Line  Co.,  Notice  of 
Proposed  Changes  in  FERC  Gas  Taiift 

September  12, 1994. 

Take  notice  that  Chandeleur  Pi{>e  Line 
Company  ("Giandeleur")  on  September 
2,  1994,  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Sheet  Nos.  65 
through  78. 

Sheet  Nos.  65-76:  Reformat  form  of 
agreements  to  include  "Exhibit  A"  to 
accommodate  shippers'  requests  in 
amending  receipt  and  delivery  points. 

Sheet  Nos.  77-77A:  To  comply  with 
§  154.41(b)  of  the  Commission's 
Regulations. 

Sheet  No.  78:  To  comply  with 
§  154.37  of  the  Commission's 
Regulations. 

Copies  of  the  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  state  regulatory  commissions. 

Chandeleur  has  proposed  an  effective 
date  for  the  revised  tarifT  sheets  of 
October  3, 1994.  Any  person  desiring  to 
be  hearfl  or  to  protest  this  filing  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  §385.214  and  375.211 
of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  19, 1994.  Protests  will  be 
considered  by  the  Commission  in    - 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc  94-22935  Filed  9-15-94;  8:45  ami 
BUXMC  CODE  »717-IH-M 


[Docket  No.  CP94-762-000] 

Colorado  Interstate  Gas  Co.; 
Application 

September  12. 1994. 

Take  notice  that  Tin  September  7. 
1994,  Colorado  Interstate  Gas  Company 
(Applicant),  Post  Office  Box  1087, 
Colorado  Springs.  Colorado  80944,  filed 
in  Docket  No.  CP94-762-O00  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  authorization  to 
abandon  facilities. 

Applicant  proposes  to  abandon 
50.000  Mcf  per  day  (Mcf/d)  of  capacity 
in  4.4  miles  of  its  16-inch  Powder  River 
Basin  Lateral  Pipeline  located  in 
Wyoming.  Applicant  proposes  to  lease 
the  capacity  to  MIGC.  Inc. 

Applicant  states  that  it  holds  a  Lease 
Agreement  dated  July  1. 1994.  with 
MIGC.  Inc.,  providing  for  a  10-year  term 
and  50,000  Mcf/d  of  capacity  on  a 
portion  of  Applicant's  Powder  River 
Basin  Lateral  Pipeline.  Applicant  states 
that  it  will  continue  to  operate  the 
facilities  connected  with  the  lease. 
Applicant  states  that  it  will  have  enough 
capacity  to  satisfy  its  firm  obligations 
after  the  abandonment  of  capacity 
proposed  here. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  regard  to  this 
application  should  on  or  before  October 
3. 1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.20).  All  such  protests  filed  with  the 
Commission  wall  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partv 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 


intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 
'  Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-22936  Filed  91-15-94;  8:45  am) 

BILUNG  CODE  6717-01-M 

[Docket  No.  MT94-4!1-000] 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  tlie  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-22937  Filed  9-15-94;  8:45  am| 

BILUNG  CODE  6717-01-M 


El  Paso  Natural  Gas  Co.;  Tariff  Filing        [Docket  No.  TM95-1-4-000] 


September  12, 1994. 

Take  notice  that  on  August  31. 1994. 
El  Paso  Natural  Gas  Company  ("El 
Paso"),  gave  notice,  pursuant  to  Part  154 
of  the  Federal  Energy  Regulatory 
Commission  ("Commission") 
Regulations  Under  the  Natural  Gas  Act 
and  in  compliance  with  the 
Commission's  Final  Rule  (Order  No. 
566)  issued  June  17. 1994.  at  Docket  No. 
RM94-6-000.  certain  tariff  sheets  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1-A. 

El  Paso  states  that  it  modified  Second 
Revised  Volume  No.  1-A  to:  (a)  Remove 
certain  information  from  El  Paso's 
Transportation  Service  Request  Form 
that  is  no  longer  required  for  the  Form 
No.  592  affiliate  transportation  log;  (b) 
remove  El  Paso's  procedures  used  to 
inform  shippers  of  the  availability  and 
pricing  of  transportation  service;  (c) 
revise  El  Paso's  interruptible     , 
transportation  log  to  contain  the 
shipper's  name,  the  shipper's  affiliation 
with  the  pipeline,  the  contract  number, 
and  the  applicable  dates  or  other 
information  used  to  allocate  capacity 
under  its  taritf;  (d)  reflect  a  change  in  El 
Paso's  street  address;  and  (e)  clarify  and 
simplify  the  Transportation  Service 
Request  Form. 

El  Paso  requested  all  necessary 
waivers  of  the  Commission's  regulations 
so  as  to  permit  the  tendered  tariff  sheets 
to  become  effective  October  1, 1994. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  shippers  utilizing 
the  El  Paso  system  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1994. 


JMI 


Granite  State  Gas  Transmission.  Inc.; 
Change  In  Annual  Charge  Adjustment 

September  12. 1994. 

Take  notice  that  on  September  7. 
1994,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State)  tendered  for  filing 
the  revised  tariff  sheets  listed  below  in 
its  FERC  Gas  Tariff.  Third  Revised  | 

Volume  No.  1,  containing  changes  in         ' 
rates  for  effectiveness  on  October  1. 
1994: 

First  Revised  Second  Revised  Sheet  No.  21 
First  Revised  Third  Revised  Sheet  No.  22 
First  Revised  Second  Revised  Sheet  No.  23 

According  to  Granite  State,  the 
revised  tariff  sheets  are  submitted  to 
reflect  the  Annual  Charge  Adjustment 
authorized  for  the  1995  fiscal  year  in  its 
transportation  rate  schedules. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  mailed  to  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine. 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  th^ 
Federal  Energy  Regulator}'  Coniinission, 
825  North  Capitol  Street,  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-22938  Filed  9-15-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docitet  No.  TM95-1-«2-000] 

Mojave  Pipeline  Co;  Proposed 
Changes  In  FERC  Gas  Tariff 

September  12, 1994. 

Taice  notice  that  on  September  1, 
1994,  Mojave  Pipeline  Company 
( 'Mojave')  tendered  for  filing  proposed 
changes  to  Sheet  No.  11  of  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1. 

Mojave  makes  this  filing  to  implement 
its  annual  adjustment  clause  ("ACA") 
for  fiscal  year  1995,  pursuant  to 
§  154.38(d)(6)  of  the  Commission's 
Regulations,  which  allows  a  natural  gas 
pipeline  company  to  adjust  its  rates 
annually  to  recover  from  its  customers 
annual  charges  assessed  it  by  the 
Commission  under  Part  382  of  the 
Commission's  Regulations.  The  ACA 
charge  shall  be  applied  to  the 
transportation  component  of  Mojave's 
rates  under  its  Rate  Schedules  FT-1  and 
IT-1.  Additional  information  regarding 
Mojave's  ACA  charge  is  contained  on 
Sheet  Nos.  127  and  128  of  the  First 
Revised  Volume  No.  1  of  Mojave's 
existing  gas  tariff. 

Copies  of  the  filing  were  served  upon 
Mojave's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  Mojave's  ACA  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations. 

All  such  motions  or  protests  should 
be  filed  on  or  before  September  19, 
1994.  Protests  wjll  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanfs  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoL<i  D.  Cashell. 
SfXTHtary: 

|FR  EKx;  94-22939  Filed  «»-15-94,  845  ami 
BU.UNO  cooe  cnr-oi-M 


[Docket  No.  RP94-39O-O00] 

NorAm  Gas  Transmission  Co.;  Filing 

.Vptember  12,  1994. 

Take  notice  that  on  September  1 , 
1994.  NorAm  Gas  Transmis.sion 


Company  ("NGT")  tendered  for  filing 
six  copies  of  the  following  revised  tariff 
sheets: 

Third  Revised  Volume  No.  1 
Third  Revised  Sheet  No.  4.3 

These  tari^  sheets  are  filed  in 
compliance  with  section  5.7(c)  (ii)  (2) 
(B),  First  Revised  Sheet  Nos.  107  and 
108  of  NGT's  tariff. 

Pursuant  to  said  tariff  provision,  the 
proposed  tariff  sheets  adjust  NGT's 
cashout  balancing  revenue  credit  for  the 
period  April  through  June  1994. 

Any  person  desiring  to  be  heard  or 
protest  the  proposed  tariff  sheets  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  214  and  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211). 
All  such  motions  or  protest  should  be 
filed  on  or  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheli, 
Secretory. 

IFK  Doc.  94-22940  Filed  9-15-94;  8:45  am) 
BILLIfM  COOC  (717-01-11 

[Docl(et  No.  TM94-l3-6»-0001 

Northern  Natural  Gas  Co.;  Proposed 
Changes  In  Rates 

.September  12, 1994. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern),  on  September  2, 
1994,  tendered  for  filing  changes  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1.  ^  - 

Northern  filed  1  Rev  Thirteenth 
Revised  Sheet  No.  53  to  establish  the 
August  1994  Index  Prir»  for 
determining  the  dollar/volume    . 
equivalent  for  any  transportation 
imbalances  that  may  exist  on  contracts 
between  Northern  and  its  Shippers. 

Copies  of  the  filing  were  served  upon~ 
the  company's  customers  and  interested 
slate  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federa] 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 


All  such  motions  or  protests  should  be 
filed  on  of  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
inspection.        .        , 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-22914  Filed  &-15-94;  8:45  am) 
BHJJNO  COOC  67ir-01-M 

[Doclcel  No.  CP»4-75»-000] 

Northwest  Pipeline  Corp.,  Request 
Under  BlanKet  Authorization 

September  12, 1994. 

Take  notice  that  on  September  6. 
1994,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP94-759-000  an  application  pursuant 
to  §§  157.205(b)  and  157.211(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act'fNGA)  for  authorization 
to  construct  and  operate  a  new  meter 
station  to  be  used  to  deliver  natural  gas 
to  Washington  Natural  Gas  Company 
(Washington  Natural)  under  the  blanket 
certificate  issued  in  E)ocket  No.  CP82- 
433-000,  all  as  more  fully  set  fortb  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  proposes  to  construct  and 
operate  a  .new  meter  .station  located  in 
Snohomish  County,  Washington  whicli 
would  be  used  to  deliver  up  to  3,000, 
under  a  hew  Rate  Schedule  TF-1 
transportation  agreement  with 
Washington  Natural  Gas  Company 
(Washington  Natural).  Northwest  states 
that  the  total  cost  of  the  proposed 
construction  for  the  new  meter  station  is 
estimated  to  be  $476,200  which  would 
be  reimbursed  by  Washington  Natural, 
with  the  exception  of  liie  right-of-wav 
costs. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  iioticeN 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  prote.st  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
fox  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
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the  time  allowed  for  filing  a  protest,  the 

instant  request  shall  be  treated  as  an 

application  for  authorization  pursuant 

to  Section  7  of  the  NGA. 

Uis  D.  Ca.sheU. 

Secretary.  -  - 

IFR  Doc.  94-22942  Filed  9-15-94,  8:45  am| 

ettUNG  CCOC  6717-0^11 


[Docket  No.  TM95-1 -11 6-000] 

OkTex  Pipeline  Co.;  Notice  oi 
Proposed  Changes  In  FERC  Gas  Tariff 

•September  12, 1994. 

Take  notice  that  on  August  31, 1994, 
DkTfix  Pipeline  Company  (OkTex), 
tendered  for  filing  a  part  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheet,  with  a  proposed  ' 
effective  date  of  October  1,  1994:       "   * 
Sixth  Revised  .Slieet  No.  5    ' 
Sijpciseding  Fifth  Revised  Sheet  No  p 

OkTex  states  that  the  purpose  of  this 
filing  is  to  permit  the  Uacking  of  the 
ACA  unit  surcharge  authorized  by  the 
Commission  for  fiscal  year  1995.  The 
ACA  unit  surcharge  authorized  by  the 
Commission  for  fiscal  year  1995  is 
$0.0024  per  dekatherm. 

OkTex  states  that  copies  of  the  filing 
were  served  on  OkTex  s  jurisdictional 
.customers,  interested  state  commissions 
and  all  current  Rate  S<.heduIeFTS  and 
ITS  shippers. 

Any  person  desiring  to  be  heard  or  to 
protestsaid  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  826 
North  Capitol  Street.  NE..  Washington. 
DC  20426, Tn  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Pnx«dure.  All  sur.h  - 
motions  or  protests  should  be  filed  on 
or  before  September  19,  1994  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  ai.iion  to 
be  takf^n,  but  will  not  .serve  to  make 
protestants  parties  to  the  prof.eeding. 
Any  person  wishing  to  be«,ome  a  party     ~ 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  av.iih-ible  for  public 
inspection. 

Lois  0.  Cashell, 

SecTftary. 

IFR  Doc.  94-22943  Filed  ft-15-W,  8;4.S  ani| 

BU.LMC  COOe  S717-01-M 


[Docket  No.  TM95-1 -73-0001 

Ozarli  Gas  Transmission  System; . 
Notice  of  Proposed  Change  In  FERC 
Gas  Tariff 

.$eptemberl2, 1994. 

Take  notice  that  on  September  2, 
1994,  Ozark  Gas  Transmission  System 
(Ozark)  tendered  for  filing  the  following 
revised  tariff  sheet  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1: 
Eighth  Revised  Sheet  No.  4 

The  proposed  effective  date  of  the     - 
revised  sheet  is  October  1, 1994.  To  the 
extent  net.es.sary.  Ozark  requested  a 
waiver  to  permit  this  rate  reduction  to 
go  into  effect  on  that  date.-  twenty-nine 
days  subsequent  to  its  filir.g. 

Ozark  states  that  it  is  amending  its 
transportation  rate  schedules  to  refiect 
the. Commission-authorized  Aimual 
tlharge  Adjustment  unit  charge  of 
$.0024  per  MMBtu.  Ozark  states  that 
this  is  a'$.0002  reduction  from  the 
currently  effective  ACA  unit  charge. 
Ozark  states  that  its  filing  is  submitted 
pursuant  to  Section  154.38(d)  of  the 
Commission's  Regulations  and  Section 
1 1  of  the  General  Terms  and  Conditions 
of  Ozark's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  Ozark  states  that 
copies  of  this'filing  were  served  on 
Ozark's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitot  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1594 
Protests  will  be  (onsidered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  Ifiken.  but  will 
not  serv«  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
.file  with  the  Commission  and  are 
available  for  public  inspe*  tion  in  the 
public  reference  room. 
L^is  D.  Cashell, 
Secretary. 

IFR  DfX..  94-22944  Flie«)  1^15-94;  8  45  iiml 
BILUMQ  COM  9m-9*-m 


JMI 


JDocket  No.  RP87-103-017J 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  Of  Refund  ^teport 

.S<>ptembef  12, 1994. 

Take  notice  that  on  September  6, 
1994,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  filed  its  Refund 


Report,  as  required  by  the  August  19, 
1994,  Letter  Order  and  by  Ordering 
Paragraphs  (C)  and  (D)  of  the 
Commission  s  March  22, 1994,  Order  on 
Remand,  66  FERC  161.329.  The 
attached  Refund  Report  is  also 
consistent  with  the  Maith  22. 1990, 
Stipulation  and  Agreement  approved  by 
the  Commission,  57  FERC  I61.2r,5, 
reh'g  59  FERC.161,245  (1992). 
PanJiandle  states  that  it  has 
distributed  to  Western  Resources,  hit 
(formerly  Kansas  Power  &  Light  Co.) 
(Western)  amounts  collected  for  Rate 
S<iiedule  T-53  forward  haul  and 
backhaul  services  rendered  during  the 
period  March  1. 1988,  to  March  31, 
1989,  that  exceeded  pre-existing  ratfes. 
Panhandle-also  states  that  such  Refund 
Report  is  submitted  without  prejudice  tn 
its  rights  on  rehearing  or  review. 

Panhandle  states  that  t-opies  of  its 
Refund  Report  have  been  served  on 
Western  and  the  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.,  ^      . 

Washington.  D.C  20426.  in  accordant* 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19. 1994 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  ar:tion  to  be  taken,  but  will 
not  serve  to  make  the  Protestant*  parties 
to  the  proceeding.  Any  person  wishinj? 
to  bijc-ome  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fifing  ar«  on 
file  with  the  Commission  and  art; 
available  for  public  inspection  in  th»> 
Public  Rt'ference  Room. 
LoLs  D.  Ca-Owll. 
SecTftan 
IFR  D<K.  94-.'jy^=i  Fihd  9-15-94:  H  4S  .'.nA 

BfLUNG  COOE  6717-01-M 


[Docket  No.  RP94-325-001J 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Con-jpHance  Filing 

.Septi'iiibef  12,  1994. 

Take  notice  that  on  September  6, 
1994,  Panhandle  Eastern  f*ipe  Line 
Company  (Panhandle)  tenderBd  a 
compliance  filing  in  the  above 
referenced  docket.' 

Panhandle  states  that  this  fifing  is 
made  in  compliance  with  the 
Commission's  August  19, 1994,  Ordt^r 
Accepting  And  Suspending  Tariff 
Sheets  Subject  to  Refund  and 
Conditions,  And  Establishing  He.iring 
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Panhandle  further  states  that  in 
accordance  with  ordering  Paragraph  (B) 
and  (E)  of  the  August  19. 1994.  order. 
Panhandle  has  provided  workpapers 
showing  the  updated  calculation  of  the 
current  firm  and  interruptible^ 
surcharges  based  on  the  firm  and 
interruptible  determinants  as  of  the  date 
of  the  filing.  Since  application  of  the 
updated  determinants  and  the  removal 
of  certain  stranded  costs  associated  with 
Account  No.  165  and  the  unrecovered 
balance  of  a  take-or-pay  settlement 
agreement  with  a  former  affiliate,  as 
described  in  the  August  19. 1994.  Order. 
_does  not  serve  to  decrease  the 
surcharges  applicable  to  Rate  Schedules 
FT.  EFT,  SCT,  IT  and  EIT.  no  change  to 
these  rates  is  required  by  the 
Commission's  order.  Accordingly. 
Panhandle  does  not  propose  to  put  the 
recalculated  surcharges  in  effect  at  this 
time. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers,  all  parties  to  this  proceeding 
and  applicable  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary- 
|FR  Doc.  94-22946  Filed  9-15-94.  8:45  ami 
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[Docket  No.  RP94-393-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Septemljer  12. 1994 

Take  notice  that  on  September  6. 
1994.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  the  tariff  sheets  listed  on 
Appendix  A  of  its  filing  to  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1.  The 
proposed  effective  date  of  the  tariff 
sheets  in  October  6.  1994. 
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Panhandle  states  that  this  filing  is 
made  in  compliance  with  the 
Commission's  August  19. 1994.  Letter 
Order  in  Docket  No.  RP87-103-015 
which  required  an  appropriate 
application  to  direct  bill  customer  costs 
associated  with  the  refund  approved  in 
the  March  22. 1990.  Stipulation  and 
Agreement. 

Panhandle  states  that  it  is  submitting 
Section  18.15  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  to  direct  bill  sales 
and  transportation  customers  fifty 
percent  of  the  refund  distributed  to 
Western  Resources.  Inc.  (formerly 
Kansas  Power  &  Light  Co.)  on 
September  2.  1994.  Such  refund  was 
paid  pursuant  to  Article  III,  Section  5. 
of  the  March  22. 1990.  Stipulation  and 
Agreement. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers  and  applicable  state 
regulatory  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE. 
Washington.  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CashelL 
Secretanr 
(PR  Doc.  94-22947  Filed  9-15-94;  8:45  am] 
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[Docket  No.  RP94-394-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

September  12. 1994. 

Take  notice  that  on  September  6. 
1994,  Panhandle  Eastern  Pipe  Line 
Compnay  (Panhandle)  tendered  for 
filing  the  revised  tariff  sheets  listed  on 
Appendix  A  of  its  filing  to  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  The 
proposed  effective  date  of  the  revised 
tariff  sheets  is  October  1, 1994. 

Panhandle  states  that  is  filing 
proposes  the  recovery  of  certain 
stranded  costs  bv  means  of  Reservation 


Surcharges  applicable  to  service  under 
Rate  Schedule  FT.  EFT  and  SCT  and 
Volumetric  Surcharges  applicable  to 
interruptible  rates  under  Rate  Schedules 
IT  and  EIT. 

Panhandle  states  that  the  revised  tariff 
sheets  filed  herewith  currently  reflect 
the  recovery  of  stranded  costs  removed 
from  Panhandle's  filing  in  Docket  No. 
RP94-325-000  as  a  result  of  the 
Commission's  August  19. 1994,  Order  in 
that  docket.  In  the  August  19.  1994. 
Order,  certain  Order  No.  636  stranded 
costs  were  excluded  from  the  Gas 
Supply  Realignment  (GSR)  Surcharge 
that  relate  to  Acount  No.  165  recoupable 
take-or-pay  and  the  unrecovered  balance 
of  a  take-or-pay  settlement  agreement 
with  a  former  affiliate.  These  two 
categories  of  costs  became  stranded 
uppn  the  termination  of  Panhandle's 
merchant  function  and  thus  are 
recoverable  costs.  The  Commission 
stated  that  Panhandle  is  not  precluded 
from  making  a  separate  filing  to  recover 
these  costs  as  stranded  costs,  although 
they  were  not  considered  by  the 
Commission  to  be  GSR  costs. 
Accordingly,  including  in  the  instant 
filing  are  tariff  sheets  to  establish  such 
a  mechanism  that  will  commence  the 
recovery  of  these  stranded  costs. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers,  and  applicable  state 
regulatory  commissions.  * 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  ac^rdance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary: 
jFR  Doc  94-22948  Filed  9-15-94.  8:45  ami 

BILLING  COOE  4717-01-M 


[Docket  No.  MT94-20-000] 

Southwest  Gas  Storage  Co.;  Notice  ol 
Proposed  Changes  in  FERC  Gas  Taiift 

.SeptemlHiT  12, 1994. 

Take  notice  that  on  August  31,  1994, 
Southwest  Gas  Storage  Company 
(Southwest  Gas)  tendered  for  filing  the 
tariff  sheets  listed  on  Appendix  A  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
all  of  which  are  proposed  to  become 
effective  October  1, 1994. 

Southwest  Gas  states  that  this  filing  is 
being  submitted  to  comply  with  Order 
No.  566  and  §  250.16  of  the 
Commission's  Regulations,  by  (1) 
deleting  Section  6.5(e)  from  Rate 
Schedules  FSS  and  ISS  which  relates  to 
information  on  the  pricing  of  service 
and  the  availability  of  capacity;  (2) 
deletir.M  Sections  6.5(b)(7)  through 
6.5(b)(10)  and  Section  6.5(b)(12)  from 
Rate  Schedules  FSS  and  ISS  which  refer 
to  the  marketing  affiliate  involvement  in 
the  transaction;  and  (3)  deleting  Section 
6.5{b)(ll)  which  refers  to  whether  or  not 
the  ga.s  stored  is  subject  to  take-or-pay 
relief.  In  addition.  Southwest  Gas  is 
revising  Section  16.13  of  Rate  Schedules 
FSS  and  ISS  to  better  describe  the 
facilities  shared  with  its  marketing 
affiliate.  1  Source  Energy  Services 
Company,  formerly  P.inhandle  Tmding 
Company. 

Panhandle  stales  that  copies  of  this 
filing  have  been  sent  to  all  affer.led 
customers  and  applicable  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  prote-st  with  the 
Federal  Energy  Regulatory  Commi.ssion. 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19.  1994 
Protests  will  be  considered  by  the 
Commission  in  determining  the   ' 
appropriate' action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 

( for  public  inspection  in  the 
Public  Reterence  Room. 
UisD.Casb^IL 
Secretary. 
fPR  Doc  94-22949  Piled  9-15-94,  8.45  ami 
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[Docket  No.  TM9S-1 -82-000] 

Viking  Gas  Transmission  Co.;  Notice 
of  Filing 

.September  12, 1994. 

Take  notice  that  on  September  6. 
1994,  Viking  Gas  Transmission 
Company  (Viking)  filed  Second  Revised 
Sheet  No.  6  to  First  Revised  Volume  No. 
1  of  its  FERC  Gas  Tariff  to  be  effective 
October  1. 1994.  Viking  states  that  this 
filing  would  reduce  Viking's  Annual 
Charge  Adjustment,  from  $0.0026  per 
dekatherm  to  $.0024  per  dekatherm. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulat0!7  commissions. 

Any  person  desiring  to  be  beard  or  to 
prote^  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  19,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-22050  Filed  9-15-94,  8  45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5072-«l 

Acid  Rain  Program:  Draft  Permits  and 
Permit  Modification 

AGENCY:  Environmental  Protection 
-Agency  (EPA). 

ACTION;  Notice  of  draft  permits  and 
permit  modification. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  two  draft,  5-year  Phase  I  Acid 
Rain  Permits  including  sulfur  dioxide 
(SO2)  and  nitrogen  oxides  (NOx) 
compliance  plans  and  one  draft 
modification  to  the  SO2  compliance 
plan  of  a  previously  issued  final  Phase 
I  Acid  Rain  Permit  in  accordance  with 
the  Acid  Rain  Program  regulations  (40 
CFR  parts  72  and  76). 
DATES:  Comments  on  the  draft  permits 
and  modification  must  be  received  no 


-J 


later  than  October  17. 1994  cw  the  date 
of  publication  of  a  similar  notice  in  a 
local  newspaper. 

ADDRESSES:  Administrative  Records 
The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
norma!  operating  hours  at  EPA  Region 
7.  726  Minnesota  Ave.,  Kansas  City.  KS 
B6101. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
ret:eive  notice  of  future  actions  to  EPA 
Region  7.  Air  and  Toxics  Division.  Attn 
Ion  Knodel  (address  above).  Submit 
comments  in  duplicate  and  identify  the 
permit  to  which  the  comments  apply, 
the  rommenter's  name,  address,  and 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any.  to  the  owners  and  operators  of  all 
units  in  the  plan.  All  timely  comments 
will-be  considered,  except  those 
pertaining  to  standard  provisions  under 
40  CFR  72.9  or  issues  not  relevant  to  the 
permit  or  the  permit  modification. 

Hearings.  To  request  a  public  hearinji. 
state  the  issues  proposed  to  be  rai?:ed  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will  • 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  an  SO:  or  NOx  compliance 
plan. 

FOR  FURTHER  (NFORMAT10N  COWTACT:  Clll 
Jon  Knodel,  (913)  551-7622. 
SUPPt-EMENTARV  INFORMATION:  Tit »e  fV  of 
the  Qean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  hy 
promulgating  rules  and  issuing  permits 
to  emission  sources  subject  to  the 
progrom.  On  January  11. 1993.  EPA 
promulgated  final  rules  implementing 
the  SO2  portion  of  the  program. 
Subsequently,  several  parties  filed 
petitions  for  review  of  the  rules  with  the 
U.S.  Court  of  Appeals-for  the  District  of 
Columbia  Circuit.  On  May  4. 1994,  EPA 
and  other  parties  signed  a  settlement 
agreement  addressing  the  substitution 
and  reduced  utilization  issues.  In 
today's  action,  FPA  is  issuing  to  the 
following  utility  plants  draft  permits 
and  a  draft  permit  modification  that 
propose  to  allocate  SO2  emission 
allowances  and  approve  SO2 
compliance  plans,  consistent  with  the 
May  4.  1994  settlement  and  that  propose 
to  approve  NOx  compliance  plans  under 
40  CFR  part  76: 

La  Cygne  in  Kansas:  23.489 
substitution  allowances  for  each  year 
1995-1999  to  unit  1;  12,682  substitution 
allowances  for  each  year  1995-1999  to 
unit  2;  two  substitution  plans,  each  for 
1995-1999,  in  which  Montrose  units  1, 
2,  and  3  designate  either  unit  1  or  unit 
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2  as  a  substitution  unit;  one  NOx 
compliance  plan  for  1995-1999  in 
which  unit  2  will  comply  with  the 
standard  emission  limitation  of  0.50  lb/ 

MMBtu. 

latan  in  Missouri:  14,479  substitution 
allowances  for  each  year  1995-1999  to 
unit  1;  one  substitution  plan  for  1995- 
1999  in  which  Montrose  units  1,  2.  and 

3  designate  unit  1  as  a  substitution  unit; 
one  NOx  compliance  plan  for  1995- 
1999  in  which  unit  1  will  comply  with 
the  standard  emission  limitation  of  0.50 
Ibs/MMBtu. 

Montrose  in  Missouri:  three 
substitution  plans,  each  for  1995-1999, 
in  which  units  1.  2,  and  3  designate 
either  La  Cygne  unit  1.  La  Cygne  unit  2, 
or  latan  unit  1  as  a  substitution  unit. 

Dated:  September  12.  1994. 
Brian  J.  McLean. 

Director.  Acid  Bain  Division  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 
IFR  Doc.  94-22977  Filed  9-15-94;  8:45  amj 

BILLMG  COOC  6560-50^ 


under  detailed  consideration  by  the  Federal 
Bureau  of  Prisons). 

ERP  No.  D-NOA-A91060-00  Rating  EC2. 
Western  1995  Atlantic  Bluefin  Tuna  Fishery. 
Regulation  Amendment,  Implementation. 

Summary:  EPA  had  environmental 
concerns  with  three  quota  alternatives  that 
would  result  in  a  decline  of  bluefin  tuna 
stock  despite  the  use  of  different  allocation 
alternatives.  EPA  was  also  concerned  with 
the  shift  to  other  overstressed  fisheries  that 
will  occur  with  the  quota  restrictions  and 
recommended  that  a  comprehensive  fishery 
management  and  monitoring  plan  be 
developed  and  implemented. 

Final  EISs 

ERP  No.  F-AFS-L60198-OR  Oregon  Dunes 
National  Recreation  Area  Land  and  Resource 
Management  Plan  Amendment, 
Implementation  Suislaw  National  Forest, 
Coos.  Douglas  and  Lane  Counties,  OR. 

Summary:  EPA  had  a  lack  of  objections 
with  the  project. 

Dated:  Septpmber  13, 1994. 
Marshall  Cain. 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 
(PR  Doc.  94-22980  Filed  9-15-94;  8:45  amj 
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[ER-FRL-4715-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  29. 1994  through 
September  2. 1994  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102{2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  8.  1994  (59  FR  16807). 

Drai^EISs 

ERP  No.  D-BLM-B61019-CT  Rating  LOl. 
Weir  Farm  National  Historic  Site, 
Implementation,  General  Management  Plan, 
Possible  COE  Section  404  Permit,  Towns  of 
Ridgefield  and  Walton,  Fairfield  County,  CT. 

Summary:  EPA  commented  that  the  draft 
EIS  adequately  addresses  all  issues  within 
our  jurisdiction  and  areas  of  expertise. 

ERP  No.  D-BOP-G80001-TX  Rating  EC2. 
Houston  Metropolitan  Detention  Center,  Site 
Selection,  Construction  and  Operation,  City 
of  Houston  County,  TX. 

Summary:  EPA  requested  additional 
information  on  cumulative  effects  to  fully 
assess  potential  environmental  impacts. 
Specifically,  the  Final  EIS  should  be 
expanded  to  address  the  proposed  action  in 
combination  with  other  known  or  planned 
construction  sites  or  projects  that  would  take 
place  within  the  same  timeframe  and 
geographical  area  (i.e..  other  projects  being 
considered  for  construction  at  the  five  sites 


[ER-FRL-4715-3] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  OR  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  September  05, 

1994  Through  September  09. 1994 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  940373.  DRAFT  EIS,  FHW.  KY. 
US  119  Highway  Transportation 
Project,  Construction  or 
Reconstruction,  from  Partridge  to 
Whitesburg,  Funding  and  COE 
Section  404  Permit.  Letcher  County. 
KY,  Due:  October  31, 1994.  Contact: 
Paul  Toussaint  (502)  227-7321. 

EIS  No.  940374.  DRAFT  EIS.  NRC,  10 
CFR  Part  20:  Support  of  Rulemaking 
on  Radiological  Criteria  for 
Decommissioning  of  NRC-Licensed 
Nuclear  Facilities  (NUREG-1496). 
Implementation,  Generic  EIS.  Due: 
October  31. 1994.  Contact:  Frank 
Cardile  (301)  415-6185. 

EIS  No:  940375,  FINAL  EIS,  FHW.  WI, 
Lake  Arterial  Extension,  WI-TH-31  to 
Layton  Avenue,  Funding  and  Possible 
COE  Section  404  Permit.  Kenosha. 
Racine  and  Milwaukee  Counties.  WI. 
Due:  October  17, 1994,  Contact: 
Thomas  J.  Fudaly  (608)  264-5940. 

EIS  No.  940376.  DRAFT  EIS.  FHW.  AR. 
LA,  US  71  Highway  Transportation 
Project.  Construction  between 
Texarkana  to  Louisiana  State  Line, 
Funding.  Right-of-Way  and  COE 


Section  404  Permit.  Miller  Coimty, 
AR.  Due:  October  31. 1994.  Contact: 
Bill  Richardson  (501)  569-2379. 

EIS  No.  940377.  DRAFT  EIS.  BLM,  CA. 
Briggs  Open  Pit  Heap  Leach  Gold 
Mine  Project.  Construction  and 
Operation.  NPDES  Permit  and  COE 
Section  404  Permit,  Inyo  County.  CA. 
Due:  November  21, 1994,  Contact: 
Ahmed  Mohsen  (619)  375-7125. 

EIS  No.  940378,  FINAL  EIS,  FHW,  AR, 
US  67  Construction,  US  67/167  to  I- 
40  West/I-430  Interchange  around  the 
North  Little  Rock  Metropolitan  Area, 
Funding,  Pulaski  Coimty,  AR,  Due: 
October  17, 1994,  Contact:  Wendall 
Meyer  (501)  324-6430. 

EIS  No.  940379,  FINAL  EIS.  UAF,  IN. 
Grisson  Air  Force  Base  (AFB) 
Disposal  and  Reuse.  Implementation 
and  Possible  Permits  Issuance,  Cass 
and  Miami  Counties,  IN,  Due:  October 
17, 1994,  Contact:  George  Gauger 
(210) 536-3069. 

Amended  Notices 

EIS  No.  920450,  DRAFT  EIS,  AFS,  OR. 

Elk  Wild  and  Scenic  River 

Management  Plan.  Implementation. 

Elk  River.  Siskiyou  National  Forest. 

Power  Ranger  District.  Curry  County. 

OR.  Due:  February  26. 1993.  Contact: 

Joel  King  (503).479-5301. 

Published  FR  11-20-94— Officially 
Canceled  by  Preparing  Agency. 
EIS  No.  940372,  FINAL  EIS,  NRC.  LA, 

Claiborne  Uranium  Enrichment 

Center.  Construction  and  Operation. 

(NUREG-1 482).  NPDES  Permit  and 

Licensing,  Homer,  Claiborne  Parish, 

LA.  Due:  October  10. 1994.  Contact: 

Merri  Horn  (301)  415-8126. 

Published  FR  09-09-94  Change  of 
Telephone  Nimiber  for  Contact  Person. 

Dated:  Septeml)er  13, 1994. 
Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 
(FR  Doc.  94-22*981  Filed  9-15-94;  8:45  amj 

BILLING  CODE  656fr4(MJ 

[FRL-5073-2] 

Workshop  on  the  Use  of  Available  Data 
and  Methods  for  Assessing  the 
Ecological  Risks  of  2,3,7,8- 
Tetrachlorodibenzo-p-Oioxin  to 
Aquatic  Life  and  Associated  Wildlife 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  a  report  entitled 
"Workshop  on  the  Use  of  Available  Data 
and  Methods  for  Assessing  the 
Ecological  Risks  of  2, 3.7.8- 


Tetrachlorodibenzo-p-Dioxin  to  Aquatic 
Life  and  Associated  Wildlife".  This 
report  compiles  discussions  and 
recommendations  from  a  1993 
workshop  sponsored  by  EPA's  Risk 
Assessment  Forum.  While  the  report 
addresses  scientific  issues  related  to 
ecological  risk  assessment, 
considerations  of  EPA  policy  on  TCDD, 
revisions  to  EPA's  ecological  risk 
framework,  formulating  a  complete 
TCDD  risk  assessment,  and  issues 
related  to  the  health  effects  of  TCDD 
were  beyond  the  scope  of  the  workshop 
and  are  not  addressed. 
ADDRESSES:  To  obtain  a  single  copv  of 
the  report,  interested  parties  should  ' 
contact  the  ORD  Publications  Office, 
CERI,  U.S.  Environmental  Protection 
Agency.  26  West  Martin  Luther  King 
Drive.  Cincinnati,  OH  45268,  Tel:  (513) 
569-7562,  FAX:  (513)  569-7566.  Please 
provide  your  name  and  mailing  address, 
and  request  the  document  by  the  title 
and  EPA  number  (EPA/630/R-94/002). 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  van  der  Schalie,  U.S.  Environmental 
Protection  Agency  (8101).  401  M  Street, 
SW.,  Washington.  DC  20460,  Telephone 
(202) 260-6743. 

SUPPLEMENTARY  INFORMATION:  In  March, 
1993,  EPA  released  the  Interim  Beport 
on  Data  and  Methods  for  the 
Assessment  of  2,3.7,8- 
Tetrachlorodibenzo-p-Dioxih(TCDD) 
Risks  to  Aquatic  Life  and  Associated 
Wildlife  (Interim  Report:  EPA  600/R-93/ 
055).  This  report  compiled  and  critically 
reviewed  current  scientific  literature 
conceriiing  toxicity  and  exposure  data 
for  TCDD-related  effects  on  aquatic  and 
wildlife  species.  On  September  15  and 
16,  1993.  EPA's  Risk  Assessment  Forum 
sponsored  a  workshop  to  discuss  use  of 
data  and  methods  in  the  Interim  Report 
for  ecological  risk  assessments. 
Workshop  participants  used  both  the 
Interim  Report  and  the  EPA  report 
Framework  for  Ecological  Risk 
Assessment  (EPA/630/R-92/001 )  as 
starting  materials.  Workshop 
participants  identified  significant 
issues,  discussed  major  uncertainties 
^nd  recommended  research  needs  for 
future  assessments.  In  addition, 
workshop  participants  developed  a 
"conceptual  model"  for  a  hvpothetical 
scenario  concerning  TCDD  effects  on 
aquatic  life  and  wildlife.  This  model, 
which  includes  comments  and 
suggestions  on  the  transport,  fate,  and 
effects  of  TCDD  and  related  compounds, 
should  be  helpful  to  risk  assessors 
planning  to  evaluate  the  ecological  risks 
of  TCDD.  While  the  report  addresses 
scientific  issues  related  to  ecological 
risk  assessment,  considerations  of  EPA 
policy  on  TCDD,  revisions  to  EPA's 
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ecological  risk  framework,  formulating  a 
complete  TCDD  risk  assessment,  and 
issues  related  to  the  heahh  effects  of 
TCDD  were  beyond  the  scope  of  the 
workshop  and  were  not  addressed. 

Dated;  August  30, 1994. 
Carl  Gerber, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

(FR  Doc.  94-22978  Filed  9-15-94;  fl:45  am) 

BILLING  CODE  6S60-50-M 


FEDERAL  RESERVE  SYSTEM 

Gillmor  Financial  Services,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Boards  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  184f)  and 
§  225.14  ofthe  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  fadors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Acf 
(12  U.S.C.  1842(c)l. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wrifingrto  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
uTitten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispufe  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
10,  1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  I.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Gillmor  Financial  Senices.  Inc., 
Old  Fort,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Old  Fort 
Banking  Company,  Old  Fort.  Ohio.  The 
comment  period  for  this  application 
expires  on  September  30, 1994. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Heritage  Texas  Group,  Inc..  ESOP. 
Pittsburg,  Texas;  to  become  a  bank 


holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Heritage 
Delaware  Corporation,  Dover.  Delaware, 
and  thereby  indirectly  acquire  Heritage 
Texas  Group,  Inc.,  Pittsburg,  Texas,  and 
Pittsburg  National  Bank,  Pittsburg, 
Texas. 

2.  Heritage  Delaware  Corporation, 
Dover.  Delaware;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  ofthe  voting  shares  of  Pittsburg 
National  Bank,  Pittsburg,  Texas. 

3.  Heritage  Texas  Group,  Inc., 
Pittsburg,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  ofthe  voting  shares  of  Heritage 
Delaware  Corporation,  Dover,  Delaware, 
and  thereby  indirectly  acquire  Pittsburg 
National  Bank,  Pittsburg,  Texas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco.  California 
94105: 

r.  SN,  Ltd.,  Moab,  Utah;  to  become  a 
bank  holding  company  by  acquiring 
26.57  percent  ofthe  voting  shares  of 
First  Western  Bancorporation,  Moab, 
Utah,  and  thereby  indirectly  acquire 
First  Western  National  Bank,  Moab 
Utah. 

2.  Superior  Holdings.  Inc.,  Scoftsdale. 
Arizona:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  De  Anza  Holding 
Corporation.  Sunnyvale,  California,  and 
thereby  indirectly  acquire  De  Anza 
Bank,  Surmy\'ale,  California. 

Board,  of  Governors  ofthe  Federal  Reserve 
.System.  September  12. 1994. 
Jennifer  J.  Johnson. 
Deputy  Secretary  ofthe  Board. 
[FR  Doc.  94-22963  Filed  9-15-94:  8:45  ami 

BILLING  CODE  621(K)1-F 


Liberty  Shares,  Inc..  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  ofthe  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Boards 
approval  under  section  4(c)(8)  ofthe 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §225.2i(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuehout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
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application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
GovemofS.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound  . 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  vvritten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  6. 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Liberty  Shares,  Inc..  Hinesville, 
Georgia;  to  engage  de  novo,  through  its 
subsidiary  Hinesville,  Finance,  Inc., 
Hinesville,  Georgia,  in  consumer 
finance  activities,  pursuant  to 
§  225.25(b)(l)(i)  of  the  Board's 
Regulation  Y,  and  to  engage  in  credit- 
related  insurance  agency  activities, 
pursuant  to  §  225.25{8)(i)  and 
225.25(8)(ii)  of  the  Boards  Regulation 
Y.  The  proposed  activity  will  be 
conducted  throughout  the  state  of 
Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(lames  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
B069O: 

1.  Maple  Park  Bancshares,  Inc.,  Maple 
Park.  Illinois;  to  engage  de  novo  in  the 
servicing  of  mortgage  loans,  pursuant  to 
§  225.25{bMl)  of  the  Board's  Regulation 
Y 

C  Federal  Resenre  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

7.  O  Bancorp,  Inc.,  Geraldine, 
Montana;  to  engage  de  novo  in  making, 
acquiring  or  servicing  loans  or  other 
extensions  of  credit  for  its  own  account 
or  the  account  of  others,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  The  geographic  scope  for  these 
activities  is  a  35  mile  radius  of 
Geraldine.  Montana. 


Boaid  of  Go\-emors  of  the  Federal  Reserve 
System,  September  12. 1994. 
Jeimiiier  J.  (ahnsoa, 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc  94-229M  Filed  9-15-94;  8:45  am) 

BILLING  CODE  S21(M)1-F 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Mental  Health  Statistics;  Meeting 

Pursuant  to  Pub.  L.  92-463.  the 

National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  subcommittee  meeting. 

NAME:  NCv  HS  Subcommittee  on  Mental 
Health  Statistics. 

TIME  AND  DATE:  9a.m.-5  p.m..  October  4. 
1994. 

PLACE:  Room  337A-339A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.  Washington.  D.C.  20201. 

STATUS:  Open. 

PURPOSE:  The  subcommittee  will  review 
national  health  care  refonn  with  respect  to 
mental  health  data  and  review  survey 
activities  regarding  the  mental  health  status 
of  children  and  adolescents. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Substantive  program 
information  as  well  as  summaries  of  the 
meeting  and  a  roster  of  committee  members 
may  be  obtained  finom  Gail  F.  Fisher.  Ph.D.. 
Eexecutive  Secretary.  NCVHS.  NCHS,  Room 
HOC,  Presidential  Building.  6525  Belcrest 
Road.  Hyattsville.  Maryland  20782. 
telephone  numt)er  301/436-7050. 

Dated:  September  12. 1994. 
William  H.  Ginson. 
Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doc  94-22954  Filed  9-15-94;  8:45  am) 
BILLING  COOE  41C)-18-M 


Food  and  Drug  Administration 

Investigational  New  Drugs;  Procedure 
to  Monitor  Clinical  Hold  Process; 
Meeting  of  Review  Committee  and 
Request  for  Submissions 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnOM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  of  the  clinical  hold  review 
committee,  which  reviews  the  clinical 
holds  that  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  has 
placed  on  certain  investigational  new 


drug  trials.  The  committee  was 
established  as  a  1 -year  experiment  in 
August  1991.  The  committee  met 
quarterly  through  1992  and  currently 
meets  semiamnually  as  a  regular 
program.  The  committee  last  met  in 
April  1994.  FDA  is  inviting  any 
interested  drug  company  to  use  the 
confidential  mechanism  to  submit  to  the 
committee  for  its  review  the  name  and 
number  of  any  investigational  new  drug 
trial  placed  on  clinical  hold  during  the 
past  12  months  that  the  company  wants 
the  committee  to  review. 
DATES:  The  meeting  will  be  held  in 
October  1994.  Drug  companies  may 
submit  review  requests  for  the  October 
meeting  before  October  17. 1994. 
ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  B.  Pedersen,  FDA 
Chief  Mediator  and  Ombudsman,  Office 
of  the  Commissioner  (HF-7),  Food  and 
Drug  Administration,  rm.  14-105,  5600 
Fishers  Une.  Rockville,  MD  20857. 
301-443-1306. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detxjrah  Wolf,  Center  for  Drug 
Evaluation  and  Research  (HFD-362). 
Food  and  Drug  Administration.  7500 
Standish  PL.  Rockville.  MD  20855.  301- 
594-1046. 

SUPPI.EMENTARY  INFORMATION:  FDA 
regulations  at  part  312  (21  CFR  part  312) 
provide  procedures  that  govern  the  use 
of  investigational  new  drugs  in  human 
subjects.  These  regulations  require  that 
the  sponsor  of  a  clinical  investigation 
submit  an  investigational  new  drug 
application  (IND)  to  FDA  outlining  the 
proposed  use  of  the  investigational 
drug.  The  IND  must  contain  the  study 
protocol,  a  summary  of  human  and 
animal  experience  with  the  drug,  and 
information  about  the  drug's  chemistry 
and  pharmacology.  FDA  reviews  an  IND 
to  help  ensure  the  safety  and  rights  of 
subjects  and  to  help  ensiue  that  the 
quality  of  any  scientific  evaluation  of 
drugs  is  adequate  to  permit  an 
evaluation  of  the  drug's  efficacy  and 
safety.  An  investigational  new  drug  for 
which  an  IND  is  in  effect  is  exempt  from 
the  premarketing  approval  requirements 
that  are  otherwise  applicable  and  may 
be  shipped  lawftilly  for  the  purpose  of 
conducting  clinical  investigations  of 
that  drug. 

If  FDA  determines  that  a  proposed  or 
ongoing  study  may  pose  significant  risks 
for  human  subjects  or  is  otherwise 
seriously  deficient,  as  discussed  in  the 
^investigational  new  drug  regulations,  it 
may  impose  a  clinical  hold  on  the 
study.  The  clinical  hold  is  one  of  FDA's 
primary  mechanisms  for  protecting 
subjects  who  are  involved  in 
investigational  new  drug  trials.  A 
clinical  hold  is  an  order  that  FDA  issues 


to  a  sponsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation.  The  clinical  hold  may  be 
placed  on  one  or  more  of  the 
investigations  covered  by  an  IND.  When 
a  proposed  study  is  placed  on  clinical 
hold,  subjects  may  not  be  given  the 
investigational  drug  as  part  of  that 
study.  When  an  ongoing  study  is  placed 
on  clinical  hold,  no  new  subjects  may 
be  recruited  to  the  study  and  placed  on 
the  investigational  drug,  and  patients 
already  in  the  study  should  stop 
receiving  therapy  involving  the 
investigational  drug  unless  FDA 
specifically  permits  it. 

FDA  regulations  at  21  CFR  312.42 
describe  the  grounds  for  the  imposition 
of  a  clinical  hold.  When  FDA  concludes 
that  there  is  a  deficiency  in  a  proposed 
or  ongoing  clinical  trial  that  may  be 
grounds  for  the  imposition  of  a  hold 
order,  ordinarily  FDA  will  attempt  to 
resolve  the  matter  through  informal 
discussions  with  the  sponsor.  If  that 
attempt  is  unsuccessful,  the  agency  may 
order  a  clinical  hold.  In  CDER,  a  clinical 
hold  is  ordered  by  or  on  behalf  of  the 
director  of  the  division  that  is 
responsible  for  review  of  the  IND.  The 
order  identifies  the  studies  under  the 
IND  to  which  the  hold  applies  and 
explains  the  basis  for  the  action.  The 
hold  order  may  be  made  by  telephone 
or  other  means  of  rapid  communication, 
or  in  writing.  Within  30  davs  of  the 
imposition  of  the  clinical  hold,  the 
division  director  provides  the  sponsor 
with  a  written  explanation  of  the  basis 
for  the  hold.  Any  sponsor  who  has  not 
received  a  written  explanation  within 
30  days  should  notify  the  division  and 
request  that  it  be  issued.  In  addition  to 
providing  a  statement  of  reasons,  this 
ensures  that  the  hold  is  recorded  in 
CDER's  management  information 
system. 

The  clinical  hold  order  specifies 
whether  the  sponsor  may  resume  the 
affected  investigation  without  prior 
notification  by  FDA  once  the  deficiency 
has  been  corrected.  If  the  order  does  not 
permit  the  resumption,  an  investigation 
may  resume  only  after  the  division 
director  or  his  or  her  designee  has 
notified  the  sponsor  that  the 
investigation  may  proceed.  Resumption 
may  be  authorized  by  lelephone  or  other 
means  of  rapid  communication.  If  all 
investigations  covered  by  an  IND  remain 
on  clinical  hold  for  1  year  or  longer. 
FDA  may  place  the  INT)  on  inactive 
status. 

FDA  regulations  at  21  CFR  312.48 
provide  dispute  resolution  mechanisnis 
through  which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encourage  the  sponsor 
to  attempt  to  resolve  disputes  directly 
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with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necessary,  a 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  hold. 

Over  the  years,  drug  sponsors  have 
expressed  a  number  of  concerns  about 
the  clinical  hold  process,  including 
concerns  about  the  scientific  and 
procedural  adequacy  of  some  agency 
actions.  FDA  undertook  several 
initiatives  to  evaluate  the  consistency 
and  fairness  of  the  Center's  practices  in 
imposing  clinical  holds.  First,  CDER 
completed  a  center-wide  review  of 
clinical  holds  recorded  in  the 
management  information  system.  While 
some  differences  in  practice  and 
procedure  were  discerned  among 
divisions,  it  appeared  that  the 
procedures  specified  in  the  regulations 
were,  in  general,  being  followed,  and 
that  holds  were  scientifically 
supportable. 

Second,  FDA  established  a  committee 
in  CDER  to  review  selected  clinical 
holds  for  scientific  and  procedural 
quality.  The  committee  held  pilot 
meetings  in  1991  and  1992.  The  trial 
phase  of  the  committee  review  process 
confirmed  the  agency's  view  that  the 
divisions  in  CDER  impose  clinical  holds 
in  a  matter  that  is  generally  consistent 
with  FDA's  procedural  requirements 
and  that  holds  are  imposed  on 
scientifically  supportable  grounds. 

The  clinical  hold  committee  review 
process  is  now  a  regular,  ongoing . 
program.  The  review  procedure  of  the 
committee  is  designed  to  afford  an 
opportunity  for  a  sponsor  who  does  not 
wish  to  seek  formal  reconsideration  of  a 
pending  hold  to  have  that  hold 
considered  "anonymously."  The 
committee  consists  of  senior  managers 
in  CDER,  a  senior  official  from  the 
Center  for  Biologies  Evaluation  and 
Research,  and  FDA's  Chief  Mediator  and 
Ombudsman.  The  committee  now  meets 
semiannually.  The  committee  last  mpt 
in  April  1994. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  holds  proposed 
for  review  by  drug  sponsors.  In  general, 
a  drug  sponsor  should  consider 
requesting  revievv  when  it.disagrees 
with  the  agency's  scientific  or 
procedural  basis  for  the  decision. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to 
FDA's  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  clinical 
holds  for  review.  The  committee  and 
CDER  staff,  with  the  exception  of  the 
Chief  Mediator  and  Ombudsman,  are 
never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the  holds 
were  randomly  chosen  and  which  were 


submitted  by  sponsors.  The  committee 
will  evaluate  the  selected  clinical  holds 
for  scientific  content  and  consistency 
with  agency  regulations  and  CDER 
policy. 

The  meetings  of  the  review  committee 
are  closed  to  the  public  because 
committee  discussions  deal  with 
confidential  commercial  information. 
Summaries  of  the  committee 
deliberations,  excluding  confidential 
commercial  information,  will  be 
available  from  the  Chief  Mediator  and 
Ombudsman.  If  the  status  of  a  clinical 
hold  changes  following  the  committees 
review,  the  appropriate  division  will 
notify  the  sponsor. 

FDA  invites  drug  companies  to 
submit  to  the  FDA  Chief  Mediator  and 
Ombudsman  the  name  and  IND  number 
of  any  investigational  new  drug  trial 
that  was  placed  on  clinical  hold  during 
the  past  12  months  that  they  want  the 
committee  to  review  at  its  October 
meeting.  Submissions  should  be  made 
by  October  17.  1994.  to  Amanda  B. 
Pedersen,  FDA  Chief  Mediator  and 
Ombudsman  (address  above.) 

Dated:  September  9. 1994. 
William  K.  Hubbard. 

Interim  Deputy  Commissioner  for  Policy 
IFR  Doc.  94-22897  Filed  9-15-94;  845  amj 

BILLING  CODE  4160-01-F 


National  Institutes  of  Health 

Prospective  Grant  of  Co-Exclusive 
License:  Second  Generation 
Monoclonal  Antibodies  Having  Binding 
Specificity  to  TAG-72  and  Human 
Carcinomas  and  Methods  for 
Employing  the  Same 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Services,  DHHS 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  limited  field  of  use  co- 
exclusive  worldwide  licenses  to  practice 
the  invention  embodied  in  U.S.  Patent 
Applications  Number  07/073.685  filed 
on  July  15. 1987  and  Number  07/ 
547.336  fi^ed  on  July  20. 1990.  entitled 
"Second  Generation  Monoclonal 
Antibodies  Having  Binding  Specificity 
to  TAG-72  and  Human  Carcinomas  and 
Methods  for  Employing  the  Same",  to 
Centocor,  Inc.,  having  a  place  of 
business  in  Malvern.  PA;  and  to  Miles. 
Inc..  having  a  place  of  business  in 
Tarrytown.  NY.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 


47636 


Federal  Register  /  Vol.  59.  No.  179  /  Friday,  September  16.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  179  /  Friday.  September  16.  1994  /  Notices 


47637 


JMI 


The  antibodies  covered  in  this  patent 
application  have  a  higher  binding 
affinity  and  specificity  to  a  tumor 
associated  glycoprotein  (designated 
TAG-72)  than  previous  monoclonal 
antibodies  available  against  TAG-72. 
The  current  antibodies  also  exhibit 
binding  specificity  to  more  human   , 
carcinomas  than  the  previous 
monoclonals,  while  maintaining 
essentially  no  specificity  to  normal 
adult  human  tissues. 

The  prospective  co-exclusive  licenses 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C  209  and  37  CFR  404.7.  The 
prospective  co-exclusive  licenses  may 
be  granted  unless,  within  60  days  from 
the  date  of  this  published  Notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  that  the  grant  of  the 
licenses  would  not  be  consistent  with 
the  requirements  of  35  U.S.Q  209  and 
37  CFR  404.7. 

The  field  of  use  would  be  limited  to 
in  vitro  non-radioimmunodiagnostic 
assays  utilizing  TAG-72  antibody. 
ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Dr.  Judith  Plesset,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852-3804. 
Telephone:  (301)  496-7735,  ext  247; 
Facsimile:  (301)  402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application.  Properly  filed 
competing  applications  for  a  license 
filed  in  response  to  this  notice  will  be 
treated  as  objections  to  the 
contemplated  license.  Only  written 
comments  and/or  application  for  a 
license  which  are  received  by  the  NIH 
Office  of  Technology  Transfer  on  or 
before  November  15, 1994  will  be 
considered. 

Dated:  August  31, 1994 
Barbara  M.  McGaicy,  J.O.. 
Deputy  DiKctor,  Office  of  Technology 
Transfer. 

I  PR  Doc.  94-22995  Filed  9-1.5-94:  8:4  >  am) 
BILLING  COOC  414»-ei-P 


Public  Health  Service 

National  Toxicology  Program;  Board  of 
Scientific  Counselors;  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors.  U.S. 
Public  Health  Service,  in  the  Conference 
Center,  Building  101,  South  Campus, 
National  Institute  of  Environmental 


Health  Sciences  (NIEHS),  111  Alexander 
Drive,  Research  Triangle  Park.  North 
Carolina,  on  October  18. 1994. 

The  meeting  fvill  open  to  the  public 
from  8:30  a.m.  to  adjournment  with 
attendance  limited  only  by  space 
available.  The  preliminary  agenda 
topics  with  approximate  times  are  as 
follows: 
8:30  a.m.-8:45  a.m. — Report  of  the 

Director.  NTP 
8:45  a.m.-9:05  a.m. — Report  of  the 

Director.  Environmental  Toxicology 
Program  (ETP): 
^Update  on  Activities  of  the  Technical 

Reports  Review  Subcommittee 
— Report  on  NTP  Executive  Committee 
— Upcoming  SOT  Workshop  on  Dose 

Selection 
—Upcoming  Workshop  on  Mechanism 
Based  Cancer  Risk  Assessment:    . 
Implications  for  Research.  Regulation, 
and  Legislation 
9:05  a.m.-9:20  a.m.— NTP  Grants: 
— Developmental  Biology  RFA —  - 
Progress  Report  ' 

—Alternative  Methods  RFA — 

Preliminary  Report 
9:20  a.m.-fl:30  a.m. — Alternative 
Methods — Status  and  Plans 
9:30  a.m.-lOKM)  a.m. — Biennial  Report 
on  Carcinogens  and  Role  of  the 
Board — Update  - 
10:20  a.m.-12:00  p.m.— NTP  FY  1995 
Research  and  Testing  Plans — 
Comments  by  Board  and  Interactive 
Discussion  with  Agency  Staff 
1:30  p.m.-2:00  p.m. — Chemicals- 

Nominated  and  Recommended  for 
Study  by  the  Interagency 
Committee  for  Chemical  Evaluation 
and  Coordination  on  September  22. 
1994.  will  be  presented  for 
discussion  and  time  will  be  allowed 
for  public  comment 
2:00  p.m.-2:15  p.m.— Report  ft-om 

Advisory  Group  on  Toxicokinetics 
2:15  p.m.-2:45  p.m. — Interagency 

Collaborative  Studies: 
—Chemical  Studies  with  NCTR/FDA 
3:05  p.m.— 4:30  p.m. — Concept  Reviews: 
— Quantitative  Relationship  Between 
Immune  Function  Changes  and  Host 
Resistance 
— Chemical  induction  of  Transmissible 
Genetic  Damage  in  Mammalian  Germ 
Cells 
^Estrogenic  and  Anti-androgenic 
Environmental  Xenobiotics:  Effect  on 
Reproduction  and  Incidence  of 
Reproductive  Cancers  in  Rats 
— Chemistry  Support  Services 
— Research  on  the  Inhalation  Toxicology 
of  Environmental  Chemicals 
Adjournment 

The  Executive  Secretary,  Dr.  Lairy  G. 
Hart,  National  Toxicology  Program,  P.O. 


Box  12233,  Research  Triangle  Park, 
North  CaroHna  27709.  telephone  (919) 
541-3971,  will  have  available  a  roster  of 
Board  members  prior  to  the  meeting  and 
summary  minutes  subsequent  to  the 
meeting. 

Dated:  Septemtjer  12. 1994. 
Richard  A.  Griesemer, 

Deputy  Director,  National  Toxicology 

Program. 

[PR  Doc.  94-22996  Filed  9-15-94;  8:45  am] 

BtLLING  CODE  4140-01-M 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  3,4-Dihydrocoumarin 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
3,4-dihydrocoumarin,  which  is  used  as 
a  flavoring  agent  in  beverages,  gelatins, 
puddings,  candy,  and  other  food  items 
and  as  a  fragrance  in  perfumes,  creams, 
and  cosmetics. 

Toxicity  and  carcinogenicity  studies 
were  conducted  by  administering  3,4- 
dihydrocoumarin  (99%  pure)  in  com  oil 
by  gavage  to  groups  of  60  male  and 
female  F344/N  rats  at  doses  of  0, 150. 
300,  or  600  mg/kg  body  weight  for  2 
years.  Groups  of  70  male  and  female 
B6C3F  mice  received  3,4- 
dihydrocoumarin  in  com  oil  by  gavage 
at  doses.of  0,  200,  400,  or  800  mg/kg 
body  weight  for  2  years. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  some  evidence 
of  carcinogenic  activity'  of  3.4- 
dihydrocoumarin  in  male  F344/N  rats 
based  on  increased  incidence  of  renal 
tubule  adenomas  and  focal  hyperplasia. 
The  transitional  cell  carcinomas  in  two 
600  mg/kg  males  may  also  have  been 
chemical  related.  There  was  no 
evidence  of  carcinogenic  activity  of  3,4- 
dihydrocoumarin  in  female  F344/N  rats 
receiving  150.  300,  or  600  mg/kg.  There 
was  no  evidence  of  carcinogenic  activity 
of  3,4-dihydrocoumarin  in  male  B6C3F' 
mice  receiving  200.  400,  or  800  mg/kg. 
There  was  some  evidence  of 
carcinogenic  activity  in  female  B6C3F' 
mice  based  on  increased  incidences  of 
hepatocellular  adenoma  and 


.  '  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  eviderice").  one 
category  for  no  o)Mervat>le  e^ct  ("no  evidence"), 
and  one  category  for  studies  that<annat  be 
evaluated  because  of  maior  flaws  ("inadequate . 
study").  * 


hepatocellular  adenoma  or  carcinoma 
(combined). 

3,4-Dihydrocoumarin  caused  ulcers, 
hyperplasia,  and  inflammation  of  the 
forestomach,  parathyroid  gland 
hyperplasia,  and  increased  severity  of 
nephropathy  in  male  rats. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233.  Re.search  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  3,4- 
Dihydrocoumarin  (CAS  No.  J19-H4-hl 
in  F344/N  Rats  and  B6C3F'  Mice 
IGavage  Studies)  (TR-423)  are  available 
withou;  charge  from  Central  Data 
Management,  NIEHS,  MD  AO-fll,  P.O. 
Box  12233,  Research  Triangle  Park.  NC 
27709;  telephone (919) 541-3419 

Dated:  .September  8, 1994 
Kenneth  Olden, 

Director,  Notional  Toxicology  Progmin 
\FM  Doc  94-22815  Filed  9-15-94;  8:45  amj 
BiLUMO  cooe  4U0-0y4» 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  ^^-94-1917;  FH-3778-N-02] 

Federal  Property  Suitable  as  Facilitiesr 
To  Assist  the  Homeless 

agency:  Office  of  the  A.ssistanf 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  undemtilized.  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  Tor  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  David  J.  Pollaclc,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone  (202) 
708-4300,  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Sections  2905  and 
2906  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
P.L.  103-160  (Pryor  Act  Amendment) 
and  with  56  FR  23789  (May  24.  1991) 
and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
use.  11411),  as 'amended,  HUD  is 


publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  April  21. 
1993  Court  Order  in  National  Coalition 
for  tlie  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Pryor  Act 
Amendment  this  suitable  properties  will 
be  made  available  for  use  to  assist  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice  Please  be 
advised,  in  accordance  with  the 
provisions  of  the  Pryor  Act  Amendment, 
that  if  no  expressions  of  interest  or 
.applications  are  received  by  the 
Department  of  Health  and  Human 
Services  (HHS)  during  the  60  day 
period,  these  properties  will  no  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  of  buildings  and 
properties  for  which  no  such  notice  is 
received,  these  buildings  and  properties 
shall  be  available  only  for  the  purpose 
of  permitting  a  redevelopment  authority 
to  express  in  writing  an  interest  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  be 
available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Buildings  and  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  Section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

Horneless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  ludy  Breitman, 
Division  of  Health  Facilities  Planning. 
U.S.  Public  Health  Service.  HHS,  room 
17-10,  5600  Fisber  Lane,  Rockville.  MD 
20857;  (301)  443-2265.  (This  is  not  a 
toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 


for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  HTitten  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  nsader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24,  1991). 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  as.sistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  David  J.  Pollack  at  \iw 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  8ddr»*s.s 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Corps  of  Engine«rs 
Gary  B.  Paterson,  Chief,  Base 
Realignment  and  Qosure  Office, 
Directorate  of  Real  Estate,  20 
Mas.sachusefts  Ave.,  N\V,  Rm.  4133. 
Washington.  DC  20314-1000;  (202)  272- 
0520;  U.S.  Air  Force:  John  Carr,  Reahy 
Specialist,  HQ-AFBDA/BDR,  Pentagon, 
Washington,  DC  20330-5130;  (703)696- 
5569;  U.S.  Navy:  John  J.  Kane,  Deputy 
Division  Director,  Dept.  of  Navy,  Re.^! 
Estate  Operations,  Naval  Facilities 
Engineering  Command.  200  Stovall 
Street.  Alexandria,  VA  22332-2300, 
(703)  325-0474;  (These  are  nol  loll-frw 
numbers). 

Dated:  Sept«)ml)er  9, 1994. 
lacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Enonomn 
Development 

Tille  V,  Federal  Surplus  Property  Prop^am 
Federal  Register  Report  for  09/1 6/M 

Suitable/Available  Properties 

Ihiildingi  (by  Suitt-I 

New  York 

BldRS.  302.  304 

(Jriffiss  AFB  Family  Housing  Anwx 

N.  Syracuse  Co:  Onondaga  NY  13212- 

L.andhold)ng  Agency:  Air  Forr»-BC 

Property  Number  19<M  30004 

Status;  Pryor  Amendment 

Base  closure  Numtwr  of  Units:  2 

Comment:  7274  sq.  ft..  2-story,  wood  tram' 

Itousing  units,  construction  of  aixrraf) 

ninway  planned  for  1998 
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Bldgs.  386.  388 

Griffiss  AFB  Family  Housing  Annex 
N.  Syracuse  Co:  Onondaga  NY  13212- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199430005 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  2 
-Comment:  2156  sq.  ft..  1-story,  wood  frame 

housing  units,  construction  of  aircraft 

runway  planned  for  1998 
Bldgs.  301.  303.  305.  307.  309 
Griffiss  AFB  Family  Housing  Annex 
N.  Syracuse  Co:  Onondaga  NY  13212- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199430006 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  5 
Comment:  7188  sq.  ft.,  2-story,  wood  frame 

housing  units,  construction  of  aircraft 

runway  planned  for  1998 

Bldgs.  300.  308.  310-314.  316 
Griffiss  AFB  Family  Housing  Annex 
N.  Syracuse  Co:  Onondaga  NY  13212- 
Landholding  Agency:  Air  Force-BC 
Property  Number  199430007 
Status:  Pryor  Amendment 
Base  closure  Numt)er  of  Units:  8 
Comment:  6428  sq.  ft..  2-story,  wood  frame 

housing  units,  construction  of  aircraft 

runway  planned  for  1998 
44  Bldgs. 

GrifFiss  AFB  Family  Housing  Annex 
N.  Syracuse  Co:  Onondaga  NY  13212- 
Location:  Bldgs.  317-331,  333.  335.  337-352. 

355.  357,  359-367 
Landholding  Agency:  Air  Force-BC 
Property  Number  199430008 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  44 
Comment:  2422  sq.  ft.  1-story,  wood  frame 

housing  units,  construction  of  aircraft 

runway  planned  for  1998 

Virginia 

94  Family  Housing  Facilities 

Vint  Hill  Farms  Station 

Warrenton  Co:  Fauquier  VA  22186- 

Landholding  Agency:  COE-BC 

Property  Number:  329430006 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  94 

Comment:  100  sq.  ft.— 14424  sq.  ft..  1-  to  3- 

stor>'.  possible  asbestos,  scheduled  to  be 

vacated  9/30/97 
6  Temp.  Lodging  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency;  COE-BC 
Property  Number;  329430007 
Status;  Pr>'or  Amendment 
Base  closure  Number  of  Units;  6 
Comment;  various  sq.  ft.  including  barracks. 

fjossible  asbestos,  scheduled  to  be  vacated 

9/30/97 
27  Community  Sup.  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co;  Fauquier  VA  22186- 
Landholding  Agency;  COE-BC 
Property  Number:  329430008 
Status:  Pryor  Amendment 
Base  closure- Number  of  Units:  27 
Comment:  various  sq.  ft.  including  bank,  post 

ofc,  child  care  ctr.,  stores,  chapel,  and 

firehouse.  po.ssible  asbestos,  scheduled  to 

be  vacated  9/30/97 


JMI 


56  Admin.  Support  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
I^ndholding  Agency:  COE-BC 
Property  Number;  329430009 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units:  56 
Comment:  various  sq.  ft.  including 

administrative  bldgs.,  possible  asbestos. 

scheduled  to  be  vacated  9/30/97 

4  Training/Educ.  Facilities 

Vint  Hill  Farms  Station 

Bldgs.  160.  312.801.802 

Warrenton  Co;  Fauquier  VA  22186- 

Landholding  Agency:  COE-BC 

Property  Number;  329430010 

Status;  Pr>'or  Amendment 

Base  closure  Number  of  Units;  5 

Comment:  various  sq.  ft.  including  educ. 
centers  and  training  bldgs.,  possible 
asbestos,  scheduled  to  be  vacated  9/30/97 

7  Communications  Facilities 

Vint  Hill  Farms  Station 

Warrenton  Co:  Fauquier  VA  22186- 

Landholding  Agency:  COE-BC 

Property  Number:  329430011 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  7 

Comment:  various  sq.  ft.  including  comm. 
centers  and  comm.  equip,  foes.,  possible 
asbestos,  scheduled  to  be  vacated  9/30/97 

2  Medical  Facilities 

Vint  Hill  Farms  Station 

Bldgs.  137,  142 

Warrenton  Co:  Fauquier  VA  22186- 

Landholding  Agency:  COE-BC 

Property  Number  329430012 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  2 

Comment:  includes  clinics,  pwssible  asbestos, 

scheduled  to  be  vacated  9/30/97 
18  Recreation  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co;  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number:  329430013 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units;  18 
Comment:  various  sq.  ft.  including  clubs. 

museum,  theater,  recrea.  centers, 

concessions,  possible  asbestos,  scheduled 

to  be  vacated  9/30/97 

57  Storage  Facilities 

Vint  Hill  Farms  Station 

Warrenton  Co;  Fauquier  VA  22186- 

Landholding  Agency:  COE-BC 

Property  Number  329430014 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  57 

Comment;  various  sq.  ft.  including  storage 

bldgs.  &  warehouses,  possible  asbestos. 

scheduled  to  be  vacated  9/30/97 
12  Maintenance  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
-Landholding  Agency:  COE-BC 
Property  Number:  32943001S 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  12 
Comment;  various  sq.  ft.,  possible  asbestos. 

scheduled  to  bejvacated  9/30/97 
33  Utility  Support  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co;  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 


Property  Number:  329430016 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  33 

Comment:  various  sq.  ft.  including 
transformers,  pump  stations,  power  &  heat 
plants,  possible  asbestos,  scheduled  to  be 
vacated  9/30/97 

Land  (by  State) 

California 

Former  Camera  Site 

Sallon  Sea  Test  Base  Co:  Imperial  CA 

Location;  Portion  of  NW  'A,  Section  34. 

Township  10  South.  Range  10  East 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430041 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  1 
Comment;  0.99  acres,  road  easement,  no 

utilities,  scheduled  to  be  vacated  10'  1/94 
Former  Water  Treatment  Plant 
Salton  Sea  Test  Base  Co:  Imperial  CA 
Location:  Township  12  South,  Range  11  East. 

San  Bernardino  base  and  meridian 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430042 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  19.45  acres  with  2200  sq.  ft. 

deteriorated  bldg.,  no  utilities,  scheduled 

to  be  vacated  10/1/94 

Virginia 

.Recreational  Land 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number:  329430017 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  13 
Comment;  includes  tennis  and  handball 

courts,  pools,  Softball  fields,  helipad, 

playground,  skeet  field,  shuffleboards. 

scheduled  to  be  vacated  9/30/97 
Undeveloped  Land 
Vint  Hill  Farms  Station 
Warrenton  Co;  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number:  329430018 
Status;  Pryor  .Amendment 
Base  closure  Number  of  Units;  1 
Comment;  approx.  435  acres,  scheduled  to  be 

vacated  9/30/97 

jFR  Doc  94-22763  Filed  9-15-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AZ-040-4210-041 

Notice  of  Availability  for  a  Record  of 
Decision  for  the  Saftord  District 
Resource  Management  Plan  and  Final 
Environmental  Impact  Statement   - 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability  for  a 

record  of  decision  for  the  Safford 

District  Resource  Management  Plan  and 

final  environmental  impact  statement. 


SUMMARY:  The  Safford  District,  United 
States  Department  of  Interior,  Bureau  of 
Land  Management  has  prepared  two 
Partial  Records  of  Decision  for  the 
Safford  District  Resource  Management 
Plan  and  final  environmental  impact 
statement.  These  Records  of  Decision 
address  proposed  actions  in  tlie 
Resource  Management  Plan  and  make 
decisions  on  issues  that  were  protested 
by  various  individuals  and 
organizations.  Tbe  Decisions  were 
signed  by  the  Arizona  BLM  State 
Director  in  Septemberl  992  and  July. 
1994.  These  Partial  Records  of  Decision, 
complete  the  resource  management 
planning  process  for  Safford  District  and 
comply  with  regulations  developed  by 
the  Council  on  Environmental  Quality 
for  implementing  the  National 
Environmental  Policy  Act  of  19fi9  (40 
CFR  Part  1500). 
DATES:  September  7, 1994. 

ADDRESSES:  711  14th  Avenue.  Safford. 
Arizona  85546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  McQueen,  Planning  and 
Environmental  Coordinator,  SafTord 
District  Office.  711  14th  Avenue, 
Safford,  Arizona  85546;  telephone 
number  (602)  428-4040. 

Dated;  Septen>ber  7, 1994.    - 
William  T.  Civish. 
District  Manager. 
IFR  Doc  94-22837  Filed  9-15-94;  8.45  am| 
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(NV-930-4210-0S;  N-57577] 

Realty  Action:  Lease/Conveyance  for 
Recreation. and  Public  Purposes 

AGENCY:  Bun^au  of  Land  Management, 
Inferior. 

ACTION:  Recreatiori  and  Public  Purpose 
Lease/Conveyance. 

SUMMARY:  The  following  descj-ibed 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  classificatiori  for  lease/ 
conveyance  for  recreational  or  public 
purposes  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
City  of  Las  Vegas  proposes  to  use  the 
land  for  a  public  park. 

Mount  Diablo  Meridian,  Nevada 
T,  19  S.  R.  60  E,        - 

Sec  33;  NEVhNE'aNEV4NW"/. 
Containing  2.5  arjes,  more  or  less. 

.    The  land  is  not  required  for  any-       - 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 


when  issued,  will  be  subjeci  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  Stales,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  AH  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  tbe  Interior  may 
prescribe. 

And  will  be  subject  to: 

1,  Those  rights  for  a  public  road  and 
utility  purposes  which  have  been 
granted  to  the  Qty  of  Las  Vegas  by 
Permit  No.  N-57263  under  the  Act  of 
October  21,  1976  (243  US  C   1761). 

2.  Those  rights  for  test  well  purposes 
which  have  been  granted  to  the  U.S. 
Geological  Survey  by  Permit  No.  NEV- 
055727  under  the  Act  of  January  13, 
1916  (44  LD  513). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
VV.  Vegas  Drive,  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register,, 
interested  parties  may  submjt.comments 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  District  Manager,  Las  Vegas 
District.  P.O.  Box  26569,  Las  Vegas, 
Nevada  89120. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  public 
park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  Oie  u.se  will  maximize  the 
-future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPUCATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 


the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  thf 
land  for  a  public  park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classifitation 
becomes  effective. 

Dated;  September  9. 1994. 
Gary  Ryan, 

District  Manager,  Las  Vegas,  NV. 

IFR  Doc  94-22925  Filed  9-15-94;  8:45  ara| 
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(NV-93O^2ia-05;  N-68926J 

Realty  Actions;  Sales,  Leases,  etc.: 
Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Clarification  of  Notice  of  Reahy 
Action.  N-58926. 

The  Notice  of  Realty  Action  published 
in  the  Federal  Register  on  September  2. 
1994,  (FR  page  45706;  FR  Doc  94- 
21719),  requires  clarification  as  follows 

A.  Under  "SUMMARY",  second  line, 
delete  "suitable  for  lease/purchase", 
and  insert  suitable  for  classification  for 
lease/cxjnveyance. 

B.  Within  entire  notice  replace  "lease/ 
purchase"  with  lease/conveyanc*. 

C.  Replace  the  paragraph  beginning 
with  "Upon  publication  of  this  notice. 
•  "  *"  and  insert  the  following:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  above  described  la:id  will 
be  segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease/conveyance  under  the 
Recreation  and  Public  Purposes  Ad, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  fixim  the  date  of  public;ation  of 
this  notice  in  the  Federal  Register, 
interested  pariies  may  submit  conir.ieuts 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  District  Manager,  Las  Vegi>.s 
District.  P.O.  Box  26569.  Las  Veg.is, 
Nevada  89126. 

CLASSIFICATION  COMMENTS:  friterested 
parlies  may  submit  comments  involving 
the  suitability  of  the  land  for  a  public 
park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
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the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  public  park.  Any  adverse 
comments  will  be  reviewed  by  the  State 
.  Director.  In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  fix)m  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

All  other  terms  and  conditions  of  the 
Notice  continue  to  apply. 

Dated:  September  9, 1994. 
Gary  Ryan, 

District  Manager,  Las  Vegas,  iW'. 
|FR  Doc.  94-22926  Filed  9-15-94;  8:45  am] 
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pD_942-04-406A-02] 

Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office.  Bureau  of  Land 
Management.  Boise,  Idaho,  effective 
9:00  a.m.,  September  9, 1994. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  subdivisional  lines, 
subdivision  of  sections  12  and  13.  and 
original  meanders  of  the  left  bank  of  the 
Clearwater  River  in  section  13,  and  the 
subdivision  of  sections  12  and  13,  an 
informative  traverse  and  survey  of  the 
meanders  of  a  portion  of  the  present  left 
bank  of  the  Clearwater  River  in  section 
13,  and  metes-and-bounds  surveys  in 
sections  12  and  13.  Township  33  North, 
Range  3  East.  Boise  Meridian,  Idaho, 
Group  No.  782,  was  accepted  May  31. 
1991. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey. 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho  83706. 

Dated:  Septeml)er  9, 1994. 
Gary  T  Oviatt, 

Acting  Chief  Cadastral  Sunvyorfor  Idaho. 
|FR  Doc.  94-22900  Filed  9-15-94;  8:45  am) 
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Fish  and  Wildlife  Service 

Availability  of  a  Technical/Agency 
Draft  Recovery  Plan  for  Callicarpa 
ampla,  Ilex  sintenisii,  Styrax 
portoricensis,  Temstroemia 
luqulllensis  and  Temstroemia 
subsessilis  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SJUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  availability  for 
public  review  of  a  technical/agency 
draft  recovery  plan  for  Callicarpa  ampla, 
Ilex  sintenisii.  Styrax  portoricensis. 
Temstroemia  luquillensis  and 
Temstroemia  subsessilis.  These  species 
are  restricted  to  the  Luquillo  Mountains 
of  Puerto  Rico.  Deforestation  and 
ft'agmentation  of  habitat  may  have 
restricted  these  species  to  their  present 
locations.  The  Service  solicits  review 
and  comments  from  the  public  on  this 
draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  15. 1994.  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Ms.  Marelisa  Rivera, 
Caribbean  Field  Office,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marelisa  Rivera,  Caribbean  Field  Office, 
P.O.  Box  491,  Boqueron.  P.R.  00622, 
Tel.  809-851-7297. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  them,  and  estimate 
time  and  cost  for  implementing  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  ef 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 


conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  and 
other  Federal  agencies  will  also  take 
these  comments  into  account  in  the 
course  of  implementing  approved 
recovery  plans. 

This  Technical/ Agency  Draft  is  for 
five  Puerto  Rican  endangered  trees, 
Callicarpa  ampla.  Ilex  sintenisii,  Styrax 
portoricensis.  Temstroemia  luquillensis 
and  Terristroemia  subsessilis,  all 
endemic  to  the  island  of  Puerto  Rico. 
T^ese  trees  are  currently  restricted  to 
the  Luquillo  Mountains.  These 
endangered  trees  face  extinction  due  to 
deforestation  for  construction  of 
communication  facilities,  roads,  as  well 
as  overcollection,  periodic  impact  of 
hurricanes,  and  forest  management 
practices  of  Caribbean  National  Forest. 
Callicarpa  ampla  is  an  evergreen  tree  up 
to  50  feel  tall  with  small  white  flowers 
and  purplish  ripe  fruits.  Today, 
approximately  fourteen  individuals  are 
known  to  exist.  Ilex  sintenisii  is  a  shrub 
or  small  tree  15-20  feet  in  height.  It 
grows  in  the  highest  peaks  of  the 
Caribl>ean  National  Forest,  within  the 
dwarf  forest  vegetation  type.  Styrax 
portoricensis  is  a  tree,  30-40  feet  tall, 
known  from  a  single  individual.  - 
Temstroemia  luquillensis  is  a  60  foot 
tree  endemic  to  the  Luquillo  Mountains, 
where  it  is  known  from  less  than  40 
individuals.  Temstroemia  subsessilis  is 
a  shrub  or  small  tree  15-20  feet  tall.  It 
is  known  from  less  than  40  individuals. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(0  of  the  Endangered  Species 
Act.  16  U.S.C.  1533(f). 
Susan  Silander. 
Acting  Field  Supervisor. 
|FR  Doc.  94-22899  Filed  9-15-94;  8:45  am) 

BIUJNG  CODE  4310-S5-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32565] 

Bee  Line  Railroad  Company, 
Incorporated— Acquisition  and 
Operation  Exemption — Consolidated 
Rail  Corporation 

^    Bee  Line  Railroad  Company, 
Incorporated  (BLR),  has  filed  a  notice  of 
exemption  to  acquire  and  operate  10.6 
miles  of  rail  line,  owned  by  the 
Consolidated  Rail  Corporation  (Conrail) 
between  Track  Chart  milepost  80.5,  at 
Handy.  IN,  and  Track  Chart  niiiepost 
91.1,  near  Stewart,  IN.  in  Benton  and 
Warren  Counties,  IN.'  The  proposed 
transaction  was  expected  to  be 
consummated  on  or  after  August  26. 
1994. 

Any  comments  must  be  filed  with  the 
Commiscjon  and  ser\'ed  on:  Carl  M. 
Miller,  618  Professional  Park  Drive. 
New  Haven,  IN  46774. 

This  notice  is  filed  under  49  CFR 
1150,31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
^exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Decided:  September  8,  1994. 

By  the  Commission,  David  .M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

[PR  Doc.  94-22991  Filed  9-15-94;'8:45  ami 
BILLING  CODE  7035-01-P 


[Finance  Docket  No.  32533]      .      , 

Burlington  Northern  Railroad 
Company,  Inc.  and  Protexa  Burlington 
International— Joint  Application  Under 
49  U.S.C.  11321 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Application  and 
Institution  of  Proceeding. 


SUMMARY:  Burlington  Northern  Railroad 
Company,  Inc.  (BN)  and  Protexa 


JMI 


'  The  notice  of  exemption  contains  an  alternative 
milepost  description  of  the  line  involved  here  as 
follows:  from  Valuation  Map  milepost  80.2  (track 
chart  milepost  80.5)  at  the  junction  with  the 
Kankakee.  Beaverville,  a  Southern  Railroad  to 
Valuation  Map  milepost  90.96  (track  chart  milepost 
91.1)  at  a  point  approximately  1  mile  south  of 
Stewart.  I.NJ.  The  section  of  line  involved  in  BLRs 
acquisition  and  operation  proposal  here  is 
embraced  in  a  line  that  Conrail  proposed  to 
abandon  in  an  application  for  abandonment 
authorization  filed  March  16, 1994,  under  Docket 
No.  AB-167  (Sub-No.  1127).  The  Commission 
conditionally  approved  the  abandonment  in  a 
decision  served  August  26.  1994. 


Burlington  International  (PBl)  filed  a 
joint  application  under  the  Panama 
Canal  Act  (the  Act),  49  U.SX.  11321.  for 
(1)  a  determination  that  BN's  ownership 
interest  in  and  operation  of  PBI  do  not 
violate  the  provisions  of  the  Act,  and  (2) 
approval,  under  49  U.S.C.  11321(b),  of 
BN's  continued  ownership  interest  in 
PBI  to  eliminate  any  question  as  to 
whether  the  anticipated  expansion  of 
PBIs  operations  may  bring  it  within  the 
scopeof  the  Act. 

DATES:  An  original  and  10  copies  of 
comments  must  be  filed  by  October  17, 
1994.  A  copy  of  comments  must  be 
ser\'ed  on  applicants'  representative.  An 
original  and  10  copies  of  applicants' 
replies  to  comments  mvtsX  be  filed  by 
November  7, 1994.  Applicants  must' 
ser\e  their  replies  on  all  parties  who  file 
,  comments. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  3253?  'o:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  and  (2) 
applicants'  representative,  Betty  Jo 
Christian,  Steptoe  &  Johnson,  1330 
Connecticut  Avenue  NW.,  Washington 
DC  20036-1795. 

FOR  FURTHER  INFORMATION  CONTACT:  ' 
Joseph  H.  Dettmar,  (202)  927-5660. 
ITDD  for  hearing  impaired:  (202)  927- 
-5721.1 

SUPPLEMENTARY  INFORMATION:  BN  is  a 
class  I  railroad  operating  in  the 
northwestem  and  central  United  States. 
PBI,  a  joint  venture  formed  to  offer  rail- 
on-barge  water  transportation  between 
the  United  States  and  Mexico,  is  owned 
equally  by  BN  and  Grupo  Protexa  S  A. 
de  C, v.,  a  Mexican  marine  and 
industrial  firm  based  in  Monterrey, 
Mexico.  At  present.  BN  provides  rail 
service  between  United  States  points 
and  Galveston.  TX,  under  transportation 
contracts  with  PBI,  while  a  PBI  affiliate, 
PBI-Bahamas,  a  vessel  operating 
common  carrier,  provides  water 
transportation  between  Galveston  and 
Coatzacoalcos,  Mexico.  BN's  cars  are 
then  moved  from  Coatzacoalcos  to  other 
Mexican  destinations  by  Ferrocarriles 
Nacionales  de  Me.xico.  Applicants  state 
that  their  integrated  operation  improves 
BN's  access  to  central  and  southern 
Mexican  markets  and  that  PBIs  service 
may  be  expanded  to  Veracruz,  Ailamira, 
and  other  Mexican  ports. 

The  Panama  Canal  Act  prohibits  a 
railroad  from  acquiring  an  intere.st  in  » 
water  common  carrier  in  areas  where 
both  may  compete  for  traffic,  unless  the 
Commission  finds  that,  notwithstanding 
such  competition,  cross-ownership  will 
allow  the  water  carrier  "to  be  operated 
in  the  public  interest  *  *  *  and  that  it 
will  still  allow  competition,  without 


reduction,  on  the  water  route  in 
question."  49  U.S.C.  11321(b). 
Applicants  request  the  Commission  to 
find  that  BN  is  not  in  violation  of  the 
Act.  because  it  does  not  and  cannot 
compete  via  all-fail  service  for  the  traffic 
handled  by  PBI.  In  light  of  PBI's 
anticipated  expansion  to  other  Mexican 
ports,  applicants  also  seek  approval  of 
BN's  ownership  interest  in  PBI  on  the 
grounds  that  PBI's  ser\'ice  will  enhance, 
rather  than  reduce,  competition  on  the 
water  route  and  will  continue  to  be 
operated  in  the  public  interest. 

Comments  should  address  the 
competitive  and  public  interest  aspects 
of  the  joint  application.  In  addition, 
comments  may  be  directed  to  the 
impact,  if  any,  on  this  proceeding  of 
BN's  recently  announced  proposal  to 
merge  with  The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company.  Copies  of 
the  joint  application  are  on  file  and  may 
be  examined  at  the  Office  of  the 
Secretary.  Interstate  Commerce 
Commission.  Washington,  DC.  Copies 
may  also  be  requested  from  applicants' 
representative  Betty  Jo  Christian.  (202) 
429-3000. 

Decided:  September  6. 1994. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chainnan  Phillips,  and  Commissioners 
Simmons  and  Morgan. 
Vernon  A.  Williams, 
Acting  Secretary. 
IFR  Doc.  94-22992  Filed  9-15-94;  8:45  ami 

BILLING  CODE  703S-01-P 

[Docket  No.  AB-213  (Sut>-No.  4)] 

Canadian  Pacific  Limited- 
Abandonment— Line  Between  Skinner 
and  Vanceboro,  ME 

The  Commission's  Section  of 
Environmental  Analysis  (SEA)  herebv 
notifies  all  interested  parties  that  the 
comment  due  date  for  the  Draft 
Environmental  Impact  Statement  (DEIS) 
in  the  Canadian  Pacific  Limited  (CP) 
abandonment  between  Skinner  and 
Vanceboro.  ME  is  changed  from  October 
12,  1994  to  November  7,  1994  to  allow 
a  45  day  comment  period.  The  DEIS 
addresses  the  environmental  impacts 
associated  with  the  proposed 
abandonment. 

The  DEIS  was  served  on  all  parties  to 
the  proceeding  on  September  12. 1994. 
There  will  be  a  45  day  comment  period 
beginning  September  23, 1994  to  allow 
the  public  an  opportunity  to  comment 
on  the  DEIS.  All  comments  to  the  DEIS 
must-be  in  writing  and  filed  by 
November  7, 1994. 

Parties  commenting  on  the  DEIS  must 
send  an  original  and  10  copies  of  their 
comments  to: 
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Phillis  Johnson-Ball.  Section  of 
Environmental  Analysis.  Room  3219. 
Interstate  Commerce  Commission,  12th 
and  Constitution  Avenue,  NW, 
Washington.  D.C.  20423 

After  assessing  all  of  the  comments  to 
the  DEIS,  SEA  wrill  issue  a  Final 
Environmental  Impact  Statement  that 
will  include  SEA's  final 
recommendations  to  the  Commission. 

For  further  information,  you  may 
contact  Phillis  Johnson-Ball  (202)  at 
927-6213  or  Vicki  Dettmar  at  (202)  927- 
6211.  TDD  for  hearing  impaired:  (202) 
927-5721. 

By  the  Commission,  Elaine  K.  Kaiser. 
Chief,  Section  of  Environmental  Analysis. 
Veraon  A,  Williams. 
Acting  Secretary. 
jFR  Doc.  94-22994  Filed  9-15-94.  8:45  ami 

BILUNG  CODE  703S-01-P 

[Finance  Docket  No.  32558] 

Houston  Belt  &  Terminal  Railway 
Company,  et  al.;  Joint  Relocation 
Project  Exemption 

On  August  18, 1994.  the  Houston  Belt 
&  Terminal  Railway  Company  (HB&T), 
the  Southern  Pacific  Transportation 
Company  (SP),  The  Atchison.  Topeka 
and  Santa  Fe  Railway  Company  (ATSF), 
and  the  Missouri  Pacific  Railroad 
Company  (MP)  (collectively,  the 
Railroads)  jointly  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)(5)  to 
relocate  two  lines  of  railroad.'  The 
proposed  transaction  was  expected  to  be 
consummated  on  or  after  August  25, 
1994. 

The  joint  project  involves:  (1)  partial 
abandonment  of  certain  segments  of  the 
Railroads'  lines;  (2)  the  construction  by 
HB&T  of  connecting  tracks;  and  (3)  a 
grant  of  trackage  rights  to  SP  and  HB&T. 

Under  the  joint  project,  ATSF  will 
abandon  approximately  a  0.75-mile 
portion  of  the  HB&T  West  Main  line 
between  Commerce  Street  (ATSF  MP 
24.10)  and  Runnels  Street  (ATSF  MP 
24.37),  and  between  Nance  Street  (ATSF 
MP  24.89)  and  Brooks  Street  (ATSF 
25.37)  (including  the  crossing  of  the  SP 
Main  line).^ 

HB&T  will  abandon  approximately  a 
0.5-mile  portion  of  the  HB&T  West  Main 
line  between  Runnels  Street  (ATSF  MP 
24.37)  and  Nance  Street  (ATSF  MP 
24.89).^ 


MP  will  abandon  approximately  a  0.6- 
mile  portion  of  the  HB&T  East  Main  line 
from  a  point  north  of  the  Carr  Street 
Connection  (with  the  SP  Main  line) 
(IGN  Engineer's  Station  7881  +  41)  to 
Campbell  Street  (IGN  Engineer's  Station 
7848  +  60)  (including  the  crossing  of  the 
SP  Main  line).  HB&T  and  MP  will 
discontinue  service  over  approximately 
a  0.65-mile  portion  of  the  HB&T  East 
Main  line  between  Campbell  Street  and 
Collingsworth  Street  and  use  that  track 
as  an  industrial  track  for  serving  future 
industries  and  for  storing  railroad  cars. 

HB&T  will  double  track  the  HB&T 
East  Main  line  on  existing  right-of-way 
between  Commerce  Street  and  Lyons 
Avenue  in  order  to  relocate  the  HB&T 
West  Main  line.*  HB&T  will  construct 
double  connecting  track  (the  Connecting 
Track)  between  the  HB&T  East  Main 
line  at  Lyons  Avenue  and  the  HB&T 
West  Main  line  at  Brooks  Street  on  the 
right-of-way  acquired  by  HB&T.  The 
Connecting  Track  will  cross  the  SP 
Main  line  under  the  authority  of  the 
Trackage  Rights  Agreement.  To  relocate 
the  HB&T  East  Main  line.  HB&T  will 
double  track  the  HB&T  West  Jvlain  line 
on  existing  right-of-way  between  Brooks 
Street  and  Quitman  Street. 

HB&T  will  construct  additional  HB&T 
East  Main  trackage  adjacent  to  and  to 
the  north  of  the  SP  Shreveport  Branch 
northeast  from  Quitman  Street, 
connecting  with  existing  HB&T  East 
Main  trackage  at  Collingsworth  Street. 
Approximately  952  feet  of  this 
additional  track  will  be  on  existing 
HB&T  right-of-way  and  the  remaining 
additional  track  will  be  constructed  on 
a  strip  of  right-of-way  approximately 
2,600  feet  long  and  bietween  35  and  40 
feet  wide  adjacent  to  the  existing  SP 
Shreveport  Branch  right-of-way,  which 
HB&T  is  in  the  process  of  acquiring. 
HB&T  will  construct  a  connection  (the 
Brooks  Street  Connection)  between  the 
SP  Main  line  and  the  relocated  HB&T 
East  Main  line  at  the  Connecting  Track 
in  the  vicinity  of  Brooks  Street  over  a 
right-of-way  it  has  acquired.  After 
completion,  SP  will  own  and  maintain 
the  track  of  the  Brooks  Street 
Connection. 


JMI 


'  This  joint  relocation  project  originated  as  an 
accommodation  to  the  Texas  State  Department  of 
Highways  and  Public  TransportationXSDHPT) 
plan  10  widen  U.S.  Highway  59. 

•The  SDHFT  will  remove  the  HB4T  West  Main 
line  bridge  over  Interstate  Highway  10. 

'  HBAT  will  convey  title  to  the  HB&T  West  Main 
line  bridge  over  Bufialo  Bayou  to  SDHPT  with  the 


HB&T  West  Main  line  right-of-way  covered  by  the 
agreement  dated  September  17. 1990.  The 
preservation  of  the  HB&T  West  Main  line  bridge 
over  Buffalo  Bayou  for  historical  reasons  was  a 
condition  of  the  Finding  Of  No  Significant  Impact 
(FONSl)  issued  by  the  Federal  Highway 
Administration  on  December  20.  19B8.'in  response 
to  the  Environmental  Assessment  of  the  entire  U.S. 
Highway  59  project  prepared  for  SDHPT. 

*The  HB&T  East  Main  line  bridge  over  Buffalo 
Bayou  has  t>een  replaced  to  accommodate  double 
track  pursuant  to  a  permit  issued  bv  the  Coast 
Guard  on  October  28. 1991.  SOHPf  has 
reconstructed  the  HB&T  East  Main  line  bridge  over 
Interstate  Highway  10  to  accommodate  double 
tract. 


Upon  approval  of  the  joint  relocation 
project  and  pursuant  to  an  agreement 
between  SP  and  HB&T.  the  parties  will 
grant  the  following  trackage  rights:  (1) 
SP  will  grant  HB&T  rights  over  the  SP 
Shreveport  Branch  northeast  from 
Quitman  Street,  a  distance  of 
approximately  9,440  feet;  (2)  HB&T  will 
grant  SP  rights  over  the  relocated  HB&T 
East  Main  between  the  Brooks  Street 
Connection  and  Quitman  Street,  a 
distance  of  approximately  3,500  feet; 
and  (3)  HB&T  will  grant  SP  rights  over 
the  additional  HB&T  East  Main  trackage 
between  Quitman  Street  and 
Collingsworth  Street,  a  distance  of 
approximately  3,550  feet. 

irhe  line  relocation  project  will 
improve  operating  efficiency  by 
alleviating  traffic  congestion  in  the 
HB&T/SP  interlocker  at  Tower  26.  The 
construction  of  the  Connecting  Track 
will  enable  HB&T  to  consolidate  two 
separate  crossings  of  the  SP  Main  line 
at  a  single  location.  The  relocation  of 
the  HB&T  East  Main  line  and  the  grant 
of  trackage  rights  will  enable  HB&T  and 
SP  to  retire  the  rail  crossing  of  the  HB&T 
West  Main  line  and  the  SP  Shreveport 
Branch  at  Quitman  Street,  and  the  rail 
crossing  of  the  HB&T  East  Main  line  and 
the  SP  Shreveport  Branch  at 
Collingsworth  Street.  The  relocation  of 
the  HB&T  East  Main  line  adjacent  to  the 
HB&T  West  Main  line  and  the  SP 
Shreveport  Branch  will  enable  MP  to 
remove  track  from  the  HB&T  East  Main 
line  between  a  point  north  of  the  Carr 
Street  Connection  and  Campbell  Street, 
thereby  improving  public  safety  by 
eliminating  eight  at-grade  road 
crossings. 

The  Railroads  state  that  no  shippers 
are  located  on  any  of  the  line  segments 
to  be  abandoned.  The  Railroads  assert 
that  this  joint  project  will  not  change 
!>er\'ice  to  shippers,  expand  the 
operations  of  any  of  the  Railroads  into 
new  territory,  or  alter  the  existing 
competitive  situation. 

The  Commission  will  exercise 
jurisdiction  over  the  abandonment  or 
construction  components  of  a  relocation 
project,  and  require  separate  approval  or 
exemption,  only  where  the  proposal 
involves,  for  example,  a  change  in 
service  to  shippers,  expansion  into  new 
territory,  or  a  change  in  existing 
competitive  situations.  See  generally 
Denver  & F.G.W.R.  Co.— Jt.  Proj—  ' 
Relocation  Ch'er  BN.  4  I.C.C.2d  95 
(1987).  The  Commission  has  determined 
that  line  relocation  projects  may 
embrace  trackage  rights  transactions 
such  as  the  one  involved  here.  See 
D.T.&I.R.— Trackage  Rights.  363  I.C.C. 
878  (1981).  Under  these  standards,  the 
embraced  incidental  abandonment, 
construction,  and  trackage  rights 
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components  require  no  separate 
approval  or  exemption  when  the 
relocation  project,  as  here,  will  not 
disrupt  service  to  shippers  and  thus 
qualifies  for  the  class  exemption  at  49 
CFR  1180.2(d)(5). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  Co.— Trackage  Rights— 
BN.  354  I.C.C.  605  (1978),  as  modified 
in  Mendocino  Coast  Ry.,  Inc. — Lease 
and  Operate,  360  I.C.C.  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  John  C. 
Pruetz.  Houston  Belt  &  Terminal 
Railway  Company,  501  Crawford,  Room 
203,  Houston,  TX  77002-2192;  Gary  A. 
Laakso,  Southern  Pacific  Transportation 
Company,  One  Market  Plaza,  San 
Francisco,  CA  94105;  Michael  A.  Smith, 
The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company,  1700  East  Golf  Road, 
Schaumburg,  IL  60173-5860;  and 
Joseph  D.  Anthofer,  Missouri  Pacific 
Railroad  Company.  1416  Dodge  Street. 
Room  830,  Omaha,  NE  68179-0830. 

Decided:  September  8, 1994. 

By  the  Commission,  David  M.  Konsthnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Wiiiiajns. 
Acting  Secretary. 
[FR  Doc.  94-22993  Filed  9-15-94;  8:45  ani| 

BILUNG  CODE  7035-01 -P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  CERCLA 

In  accordance  with  Department 
policy,  28  CFR  50.7,  and  pursuant  to 
Section  122(d)  and  (i)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  §9622  (d) 
and  (i),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Alcatel  Network  Systems,  et 
al..  Civil  Action  No.  CIV  94-1821  PHX-. 
RGB  was  lodged  with  the  United  States 
Di.strict  Court  for  the  District  of  Arizona 
on  September  2,  1994.  This  agreement 
resolves  a  judicial  enforcement  action 
brought  by  the  United  States  against  the 
defendants  pursuant  to  Sections  106 
and  107,of  CERCLA,  42  U.S.C.  §§9606 
and  9607. 

The  proposed  consent  decree 
provides  that  the  defendants  will  design 
and  construct  a  groundwater  extraction 
and  treatment  system  with  reinjection  of 


treated  groundwater  at  the  Hassayampa 
Landfill  Superfund  Site  in  Maricopa 
County,  Arizona.  The  proposed  consent 
decree  also  requires  the  defendants  to 
design  and  construct  a  cap:  perform  soil 
vapor  extraction,  and;  implement  deed 
and  access  restrictions  at  the  Site.  The 
proposed  consent  decree  also  requires 
the  defendants  to  reimburse  the 
Hazardous  Substance  Superfund  in  the 
amount  of  $37,076.13  for  past  costs 
incurred  by  the  United  States 
Environmental  Protection  Agency  at  the 
Hassayampa  Landfill  Superfund  Site,  as 
well  as  for  costs  to  be  incurred  in  the 
future. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication,  comments  relating 
fo  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Alcatel  Network 
Systems,  et  al.,  D.O.J.  Ref.  90-11-2-841. 

The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  District  of  Arizona, 
4000  United  States  Courthouse,  230 
North  First  Avenue,  Phoenix,  Arizona 
85025,  at  the  Office  of  Regional  Counsel, 
United  States  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  85025,  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington.  DC 
20005,  202-624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
S66.75  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library. 
Joel  Gross. 

Acting  Chief.  Environmental  Enforcement 
Section,  Environment  and  .\attiral  Resources 
Division. 

IFR  Doc.  94-22776  Filed  9-1. 5-94;  8:45  ami 

BILLING  CODE  441(M)1-M 


Federal  Bureau  of  Investigation 
Charter  Establishment 

In  accordance  with  the  provTsions  of 
the' Federal  Advisory  Committee  Act 
(Title  5,  United  States  Code.  Appendix 
2),  and  Title  41,  Code  of  Federal 
Regulations,  Section  101-6.1015,  the 
Director,  FBI,  with  the  concurrence  of 
the  Attorney  General,  has  determined 
that  the  establishment  of  the  Criminal 
Justice  Information  Ser\'ices  (CJIS) 
Advisory  Policy  Board  is  in  the  public 
interest,  in  connection  with  the 


performance  of  duties  imposed  upon  the 
FBI  by  law,  and  hereby  gives  notice  of 
its  establishment,  scheduled  for 
December  8, 1994. 

The  Board  will  recommend  to  th^ 
Director,  FBI,  general  policy  with 
respect  to  the  philosophy,  concept,  and 
operational  principles  of  the  various 
criminal  justice  information  systems 
managed  by  tlie  FBI's  CJIS  Division. 

The  Board  will  include  elected 
representatives  fi-om  state  and  local 
criminal  justice  agencies;  members  of 
the  judicial,  prosecutorial,  and 
correctional  segments  of  the  criminal 
justice  community,  appointed  by  the 
FBI  Director;  and  representatives  of 
criminal  justice  professional 
associations  (i.e.,  the  International 
Association  of  Chiefs  of  Police,  the 
National  Sheriffs'  Association,  the 
National  District  Attorney's  Conference, 
and  the  American  Probation  and  Parole 
Association). 

The  Board  will  function  solely  as  an 
advisory  body  in  compliance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  Its  charter  will  be  filed 
in  accordance  with  the  provisions  of  the 
Act. 

Dated:  September,  1994. 
Louis  J.  Freeh, 
Director. 
IFR  Doc.  94-22913  Filed  9-15-94;  8  45  ami 

BILUNG  CODE  4410-02-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Deterrmnation  Decisions 

General  wage  determination  decisions 
of  the  Secretary'  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
characterand  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis  Bacon  Act  of  march  3,  1931. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.,276a)  and  of  other  Federal 
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statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
on  the  efiective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry 
wage  determinations  frequently  and  in 
large  volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 


Avenue,  N.W..  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination  Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State: 

Volume  n' 

Indiana 

IN940039  (Sep.16.1994) 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 
NY9400O3  (Feb.11.1994) 

Volume  n 

Pennsylvania 

PA940001  (Feb.11.1994) 
PA940002  (Feb.11.1994) 
PA940003(Feb.ll,1994) 
PA940005  (Feb.11.1994) 
PA940010  (Feb.11.1994) 

Volume  III 

Kentucky 

KY94 0002  (Feb.11.1994) 
KY940004  (Feb.11.1994) 
KY940007  {Feb.11.1994) 
KY940025  (Feb.11.1994) 
KY940027  (Feb.11.1994) 
KY940028  (Feb.11.1994) 
KY 940029  (Feb.11.1994) 
KY940035  (Feb.l  1,1994) 

Volume  rv 

Indiana 

IN940O02  (Feb.11.1994) 

IN940003(Feb.n.l994) 

IN940004  (Feb.11.1994) 

IN940005  (Feb.11.1994) 
Minnesota 

MN940005  (Feb.11.1994) 

MN940007  (Feb.11.1994) 

MN940008  (Feb.11.1994) 

MN940017  (Mar.25.1994) 

MN940027  (Mar.25,1994) 

MN940048  (Apr.01.1994) 

MN940058  (Sep.02.1994) 
Ohio 

OH940002  {Feb.11.1994) 

OH940003  (Feb.11.1994) 

OH94 0012  (Feb.l  1,1994) 

OH940028  (Feb.11.1994) 

OH940029  (Feb.11.1994) 

OH940034  (Feb.11.1994) 
Wisconsin 

W1940028  (Feb.11.1994) 

Volume  V 
Arkansas 


AR940001  (Feb.11.1994) 

AR940008  (Feb.11.1994) 
Kansas 

KS940006  (Mar.25,1994) 

KS940007  (Feb.11.1994) 

KS940008  (Feb.11.1994) 

KS940009  (Feb.11.1994) 

KS940010  (Feb.11.1994) 

KS940011  (Feb.11,1994) 

KS94001 2  {Feb.11.1994) 

KS94001 3  (Feb.11,1994) 

KS940016  (Feb.11.1994) 

KS940019  (Feb.11.1994) 

KS940021  (Feb.11.1994) 

KS940022  (Feb.11.1994) 

KS940023  (Feb.11.1994) 

KS940025-(Feb.ll,1994) 

KS940026  (Feb.11.1994) 

KS940O29  (Feb.11.1994) 
Louisiana 

LA940O01  (Feb.11.1994)  ^ 

LA940004  (Feb.11,1994) 

LA940O05  (Feb.11.1994) 

LA940009  (Feb.11,1994)  .     - 

LA940015  (Feb.11.1994) 

LA940017  {Feb.11.1994) 

LA940018  (Feb.11,1994) 
Nebraska 

NE940009  (Feb.11.1994) 

NE9400n  (Feb.11.1994) 

Volume  VI 

Alaska 

AK940001  (Feb.11,1994) 
Idaho 

ID940001  (Feb.11.1994) 

ID940002  (Feb.n,1994) 
Hawaii 

HI940001  {Feb.n.l994) 
Montana 

MT940001  {Feb.11.1994) 
Oregon 

OR940001  (Feb.11,1994) 
Washington 

WA940001  (Feb.11.1994) 

WA940002  {Feb.11.1994) 

WA940007  (Feb.11,1994) 

WA940010  (Feb.11,1994) 

WA940011  {Feb.11.1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Document,  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 


February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. . 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DX:.  this  9th  dav  of 
September  1994. 
Alan  L.  Moss, 

Director.  Division  of  Wage  Determination. 
IFR  Doc.  94-22715  Filed  9-15-94;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (94-071)] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee, 
Astrophysics  Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee,  Astrophysics 
Subcommittee. 

DATES:  Thursday,  September  29,  1994,  9 
a.m.  to  5:30  p.m.,  and  Fridav,  September 
30.  1994.  9  a.m.  to  3:15  p,m' 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MIC-5, 
300  E  Street,  SW.,  Washington.  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Guenter  Riegler,  Code  SZ,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  202/358-0370. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

—Status  Update  on  the  FY95  Budget 

—Long  Term  Mission  Planning 

—Astrophysics  Theory  Program 

— Report  on  Public  Outreach 

— Office  of  Space  Science  Integrated 
Technology  Strategy 

— Mission  Operations  Review 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 


Dated:  September  12. 1994. 
Timothy  M.  Sullivan, 

'Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  94-22967  Filed  9-15-94;  8:45  am) 

BILUNG  CODE  TSIO-OI-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meetings 

AGENCY:  National  Endowment  for  the 
Humanities,  NFAH. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  ofthe  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities. 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993. 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4)    . 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Do/e:  October  6, 1994. 
Time:  9.00  a.m.  to  5:00  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
Translations  Program  applications  in 
Romance  Languages,  submitted  to  the 


Division  of  Research  Programs,  for 
projects  beginning  after  April  1. 1995. 

2.  Dote:  October  11, 1994. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Translations  Program  applications  in 
Studies  ofthe  Middle  East,  Africa,  and 
the  American,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
beginning  after  April  1. 1995. 

3.  Da^e:  October  14, 1994. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom:  315. 

Program:This  meeting  will  review 
Translations  Program  applications  in 
Classics,  Medieval  and  Renaissance 
Studies,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  April  1,  199.5. 

4.  Dote:  October  17.  1994. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  3X5. 

Program:  This  meeting  will  review 
Translations  Program  applications  in 
Asian  Studies,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
beginning  after  April  1, 1995. 

5.  Dofe:  October  21, 1994. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom:  315. 

Program:  This  meeting  will  review 
Translations  and  Editions  Program 
applications  in  Germanic  and  Slavic 
Languages,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  April  1. 1995. 

6.  Dofe:  October .21.  1994. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Translations  and  Editions  Program 
applications  in  Germanic  and  Slavic 
Languages,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  April  1.  1995. 

7.  Dofe:  October  20-21,  1994. 
rime:  8:30  a.m.  to  5:00  p.m. 
floom:  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Media  program  during  the  September  16. 
1994  deadline,  submitted  to  the  Division 
of  Public  Programs,  for  projects 
beginning  after  April.  1995. 

8.  Dofe:  October  24,  1994. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Editions  and  Translations  Program 
applications  in  Classics.  Biblical  Studies, 
Medieval  Studies,  and  Music. 

9.  Date:  October  27-28. 1994. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  430. 

Progrom:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Libraries  and  Archives,  submitted  to  the 
Division  of  Public  Programs,  for  projects 
beginning  after  April.  1995. 

10.  Dofe:  October  27-28. 1994. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:415. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
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Projects  in  Media  program  during  the 
September  16, 1994  deadline,  for 
projects  beginning  after  April.  1995. 

David  Fisher, 

Advisory  Committee.  Management  Officer. 
(FR  Doc.  94-22898  Filed  9-15-94;  8:45  am] 
BiLUNG  COOe  7S3«-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  and  Time:  October  6-8, 1994.  8:30 
a.m.-5:00  p.m. 

Location:  Room  615,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington. 
VA. 

Jype  o/A/ee(;ng.  Closed. 

Contact  Person:  Dr.  Charles  Keith,  C-RUl 
Program  Coordinator.  Division  of  Biological 
Instrumentation  and  Resources.  Room  615. 
NSF.  4201  Wilson  Blvd..  Arlington.  VA. 
22230.  (703)  306-1472. 

Purpose  of  Meeting.To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
prcproposals  received  in  response  to  the  first 
Collaborative  Research  at  Undergraduate 
Institutions  competition  being  run  by  the  BIO 
and  MPS  directors. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietar>'  or  confidential  nature,  including 
technical  information;  financial  data,. such  as 
salaries;  and  persona)  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
L'.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  12. 1994. 
M.  Rebecca  Winkler.  . 
Committee  Management  Officer. 
|FR  Doc.  94-22908  filed  9-15-94;  8:45  ami 
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Advisory  Panel  for  Cell  Biology;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

.Vume:  Advisory  Pane!  for  Cell  Biology.' 

Date  and  T/me.' October  3-5. 1994.  8:30 
am.  to  6  p  m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Conference  Room  390. 
Arlington.  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Barbara  Zain,  Program 
Director;  Dr.  Larry  Griffing  and  Dr.  David 


Capco.  Program  Directors  for  Cell  Biology 
Division  of  Molecular  and  Cellular  ■ 
Biosciences,  National  Science  Foundation, 
4201  Wilsoix  Boulevard,  Room  €55- South, 
Arlington,  Virginia  22230,  703/306-1442. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  the  Cell  Biology 
Program  of  the  Division  of  Molecular  and 
Cellular  Biosciences  at  NSF  for  financial 
support. 

Agenda:  Closed  Sessions:  Monday,  Octot)er 
3.  through  Wednesday,  October  5. 1994,  8:30 
a.m.  to  6  p.m.  To  review  and  evaluate 
research  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  C]osing:The  proposals  being 
reviewed  include  information  of  a 
proprietary^r  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c)(4)  and  (6)  of  the  Governrnent 
in  the  Sunshine  Act. 

Dated :  September  1 2 . 1 994 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
jFR  Doc.  94-22909  Filed  9-15-94;  8:45  ami 
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Notice  of  Workshop 

The  National  Science  Foundation 
((NSF),  in  cooperation  with  the 
American  Association  of  Community 
Colleges  (AACC),  will  hold  a  two  and 
one-half  day  workshop  on  October  27- 
29,  1994.  The  woricshop  will  take  place 
at  the  Sheraton  City  Centre  Hotel,  1143 
New  Hampshire  Ave.  NW,  Washington, 
Dc  202-775-0880.  The  session  will  be 
held  from  12  noon  to  9  pm  on  Thursday, 
8:30  am  to  5  pm  on  Friday,  and  8:30  to 
12  noon  on  Saturday. 

-The  purpose  of  the  workshop  is  to 
bring  together  principal  investigators, 
industry  representatives  and  other 
experts  to  focus  on  critical  issues 
relating  to  science  and  engineering 
advanced  technological  education.  We 
hope  to  develop  a  joint  industrial  and 
educational  vision  for  the  program.  The 
overall  quest  is  to  answer  the  question: 
'.How  can  we  build  and  implement  a 
program  to  impact  and  shape  the  quality 
of  the  technological  workforce.'" 

The  Workshop  will  not  operate  as  an 
advisory  committee.  It  will  be  open  to 
the  public.  Participants  will  include 
approximately  80  leaders  in  science, 
engineering,  mathematics,  education 
and  industry. 

For  additional  information,  contact 
Dr.  Bettye  Blakney-Richards,  Division  of 
Undergraduate  Education,  4201  Wilson 


Boulevard.  Arlington.  .Va..  703/306- 

1668. 

Dr.  Robert  F.  Watson, 

Division  Director,  Undergraduate  Education. 
IFR  Doc.  94-22907  filed  9-15-94;  8:45  ami 
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Special  Emphasis  Panel  in  Social, 
Behavioral  &  Economic  Research; 
Notice  of  meeting 

In  accordance  with  the  Federal 
Advisory  Committee  (Pub.  L.  92-463.  as 
amended),  the  National  Science 
Foundation  announces  the  following     . 
meeting: 

-Name:  Special  Emphasis  Panel  in  Social, 
behavioral  &  Economic  Research 

Date  and  time:  October  3-4, 1994;  900 
a.m. -5:00  p.m.  each  day 

Place:  Room  375.  4201  Wilson  Boulevard. 
Arlington,  VA 

Type  of  meeting:  Closed. 

Contact  person:  Catherine  J.  Hines,  Staff 
Associate,  Directorate  for  Social,  Behavioral, 
and  Economic  Sciences;  Suite  905,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230  (703)  306-1741. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proptosals 
submitted  to  NSF  for  financial  support. 

i4genda;  To  review  and  evaluate 
Transformation  to  Quality  Organizations  " 
(TQO)  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and'personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Governmpnl 
in  the  Sunshine  Act. 

Dated:  September  12, J994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-22910  Filed  9-15-94;  8:45  am| 
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Special  Emphasis  Panel  in  Systemic 
Reform;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Code:  Special  Emphasis  Pant-1 
in  Systemic  Reform. 

Date  and  Time: October  3-5, 1994  (800 
am-7  pm). 

Place:  Tallahassee,  Memphis,  and 
Melbourne.  Florida. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  lanice  Earle,  Senior 
Program  Director,  Statewide  Systemic 
Initiatives  Program,  Suite  875,  National 
Science  Foundation,  4201  Wilson  Blvd.. 
Arlington,  VA  22230.  Telephone:  (703)  3()t>- 
1682. 


Purpose  (^Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  continued  financial 
support. 

Agenda:  A  site  visit  to  review  the  Florida 
Statewide  Systemic  Initiative  award  for 
future  proposal  as  part  of  the  selection 
process  for  continuing  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated :  September  12.1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  94-22911  Filed  9-15-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COIMMISSION 

[Docket  No.  030-02S51  License  No.  29- 
1 241 7-01IA  94-023] 

Confirmatory  Order  (Effective 
Immediately) 


Jerome  E.  Bodian  (Licensee  or  Dr. 
Bodian)  was  the  holder  of  NRC  License 
No.  29-12417-01  (Ucense)  issued  by 
the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  pursuant  to  10 
CFR  Parts  30  and  35  on  September  11. 
1967  and  last  renewed  in  its  entirety  on 
August  20. 1990.  The  License 
authorized  the  Licensee  to  possess  and 
use  iodine-131  as  iodide  for  uptake 
studies,  thyroid  imaging,  and  the 
treatment  of  hypothyroidism  and 
cardiac  disfunction.  The  License  was 
due  to  expire  on  August  30, 1995; 
however  on  January  25,  1993,  the 
Licensee  requested  that  the  License  be 
terminated.  The  NRC  granted  this 
request  for  termination,  and 
Amendment  No.  07  was  issued  to  the 
Licensee  on  September  27, 1993, 
terminating  the  License. 

II 

On  April  6,  1992,  an  NRC  inspection 
was  conducted  at  the  Licensee's  facility 
in  Englewood,  New  Jersey.  During  the 
inspection,  the  NRC  identified  several 
violations  of  NRC  requirements, 
including  the  failure  to  pwssess  and  use 
a  dose  calibrator  to  assay  therapeutic 
doses  of  iodine-131  prior  to 
administration  to  patients.  Alse  during 
the  inspection.  Dr.  Bodian  told  the 
inspector  that  he  took  doses  of  iodine- 
131  to  Engle\vood  Hospital  for 
.calibration.  During  a  telephone 
conversation  with  Region  I  staff  on 


April  7. 1992,  Dr.  Bodian  stated  that:  (1) 
although  he  did  not  possess  a  dose 
calibrator,  he  had  a  technologist  at 
Englewood  Hospital  perform  die  dose 
measurements  for  almost  all  patients  he 
had  treated:  (2)  all  measurements  of 
doses  were  within  ±  10  percent  of  the 
prescribed  dose:  and  (3)  the  results  of 
these  measurements  were  recorded  in 
the  patient  charts. 

Shortly  after  the  inspection,  the  NRC 
issued  a  Confirmatory  Action  Letter  to 
the  Licensee  on  April  9, 1992.  which 
confirmed,  in  part,  the  Licensee's 
agreement  to  terminate  patient 
treatments  with  any 
radiopharmaceutical  authorized  by  the 
NRC  until  such  time  as  the  Licensee 
established,  and  submitted  to  the  NRC 
for  approval,  a  program  that  included  all 
of  the  required  Equipment  and 
procedures  required  by  10  CFR  Part  35. 
Such  a  program  was  not  established  and 
patient  treatment  has  not  resumed.  The 
NRC  Office  of  Investigations  initiated  an 
investigation  on  May  22. 1992.  Dr. 
Bodian  requested,  in  a  letter  dated 
January  25. 1993.  that  the  License  be 
terminated. 

In  view  of  Dr.  Bodian 's  willful  failure 
to  adhere  to  NRC  requirements,  as  well 
as  the  apparently  willful  failure  to 
provide  complete  and  accurate 
information  to  the  NRC,  thereby 
endangering  patients  to  whom  the  doses 
were  administered,  the  NRC  needed 
certain  information  to  determine 
whether  there  existed  reasonable' 
assurance  that  Dr.  Bodian 's  activities 
conducted  under  other  NRC  licenses 
would  be  performed  safely  and  in 
accordance  with  requirements. 
Accordingly,  a  Demand  for  Information 
(DFI)  was  issued  to  Dr.  Bodian  on  June 
24,  1993,  that  requested  him  to  list  all 
NRC  licenses  on  which  he  was  then 
listed  as  an  authorized  user,  and  to 
explain  why  the  NRC  should  not  issue 
an  order  to  preclude  him  from  any 
involvement  in  licensed  activities  in  the 
future. 

On  July  20, 1993,  Dr.  Bodian 
responded  to  the  Demand  for 
Information  stating  that  (1)  on 
infrequent  occasions  a  precalibrated 
dose  of  radioiodine  was  administered 
without  prior  use  of  dose  calibrator;  (2) 
a  request  for  termination  of  his  license 
(No.  29-12417-01)  was  made  on 
January  25. 1993;  and  (3)  his  listing  (as 
an  authorized  user)  on  the  Englewood 
Hospital  license  (No.  29-08519-01)  was 
a  carry  over  from  years  ago,  and  that  any 
administration  of  radiopharmaceuticals 
to  his  patients  at  Englewood  hospital 
was  done  under  the  supervision  of  the 
hospital  radiology  department. 

The  NRC  CM  report  issued  July  26. 
1993  determined  that  notwithstanding 


Dr.  Bodian "s  statements  to  the  NRC.  the 
doses,  writh  a  few  exceptions,  were  not 
assayed  with  a  dose  caUbrator  prior  to 
administration,  even  though  Dr.  Bodian 
was  aware  that  such  assays  were' 
required.  This  finding  is  based  on  the 
fact  that  although  the  Licensee's  records 
indicate  that  30  iodine-131  doses  were 
provided  to  patients  between  January 
1990  and  April  1992,  the  NRC  has  found 
that  most  doses  were  not  assayed  for  the 
Licensee  in  the  Hospital's  dose 
calibrator  during  that  time.  This  willful 
failure  to  adhere  to  this  requirement,  as 
well  as  the  willful  false  statements  to 
the  NRC  during  the  inspection  on  April 
6, 1992  and  the  April  7, 1992  telephone 
conversation,  constitute  violations  of  10 
CFR  35.53, 10  CFR  30.9,  and  10  CFR 
30.10. 

Ill 

Based  on  the  above,  it  appears  that  Dr. 
Bodian,  the  Licensee,  engaged  in 
deliberate  misconduct  that  constitutes  a 
violation  of  10  CFR  30.10(a)(1)  and  that 
has  caused  the  Licensee  to  be  in 
violation  of  10  CFR  35.53.  It  further 
appears  that  Dr.  Bodian  deliberately 
provided  to  NRC  inspectors  information 
that  he  knew  to  be  incomplete  or 
inaccurate  in  some  respect  material  to 
the  NRC,  in  violation  of  10  CFR  3009 
andCFR  30.10(a)(2).  Dr.  Bodian  has 
demonstrated  an  unwillingness  to 
comply  with  Commission  requirements. 
NRC  must  be  able  to  rely  on  its  licensees 
to  comply  with  NRC  requirements, 
including  the  requirement  to  provide 
complete  and  accurate  information. 
Willful  violations  are  of  particular 
concern  to  the  Commission  because 
they  undermine  the  Commission's 
reasonable  assurance  that  licensed 
activities  will  be  conducted  in 
accordance  with  NRC  requirements.  Dr. 
Bodian's  acdons  have  raised  serious 
doubt  as  to  whether  he  can  be  relied 
upon  to  comply  with  NRC  requirements 
and  to  provide  complete  and  accurate 
information  to  the  NRC.  Consequently, 
protection  of  the  public  health,  safety 
and  interest  require  that  Dr.  Bodian  be 
prohibited  from  engaging  in  NRC- 
licensed  activities  for  a  period  of  5  years 
and  to  notify  the  NRC  prior  to 
resumption  of  any  NRC-licensed 
activities  at  any  facility  after 
termination  of  the  five  year  prohibition. 
In  telephone  conversations  on  July  18, 
19.  and  20, 1994,  with  Dr.  Ronald  R. 
Bellamy  of  the  NRC  Region  I  office.  Dr. 
Bodian  agreed  not  to  be  involved  in  any 
NRC-licensed  activities  for  a  period  of 
five  years,  and  to  notify  the  NRC  prior 
to  resumption  of  any  licensed  activities 
at  any  facility  after  that  five  year 
prohibition.  I  find  that  the  Dr.  Bodian's 
commitments  as  set  forth  in  that 
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conversation  are  acceptable  and 
necessary  and  conclude  that  with  these 
commitments  the  protection  of  the 
public  health  and  safety  is  reasonably 
assured.  In  view  of  the  foregoing,  I  have 
determined  that  the  public  health  and 
safety  require  that  the  Dr.  Bodian's 
commitments  in  the  telephone 
conversations  of  July  18, 19,  and  20, 
1994  be  confirmed  by  this  Order.  Dr. 
Bodian  has  agreed  to  this  action. ' 
Pursuant  to  10  CFR  2.202. 1  have  also 
determined  that  the  significance  of  the 
violations  described  above  is  such  that 
the  public  health  and  safety  require  that 
this  Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  section  81, 
161b,  161i.  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  Parts  30  and  35, 
It  is  hereby  ordered  that: 

1.  For  a  period  of  five  years  from  the 
date  of  this  Confirmatory  Order,  Jerome 
E.  Bodian,  M.D.,  shall  not  engage  in  any 
NRC-licensed  activities.  NRC-licensed 
activities  are  those  activities  which  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  the  NRC, 
including,  but  not  limited  to,  those 
activities  of  Agreement  State  licenses 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20. 

2.  When,  for  the  first  time.  Dr.  Bodian 
is  employed  in  NRC-licensed  activities 
following  the  five  year  prohibition,  he 
shall  notify  the  Regional  Administrator, 
NRC  Region  I,  475  Allendale  Road,  King 
of  Prussia,  Pennsylvania  19406,  within 
20  days  prior  to  engaging  in  NRC- 
licensed  activities,  including  activities 
under  an  Agreement  State  license  when 
activities  under  that  license  are 
conducted  in  areas  of  NRC  jurisdiction 
pursuant  to  10  CFR  150.20.  The  notice 
shall  include  the  name,  address,  and 
telephone  number  of  the  NRC  or 
Agreement  State  licensee  and  the 
location  where  licensed  activities  will 
be  performed. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon  a  showing  by 
Dr.  Bodian  of  good  cause. 


Any  person  adversely  affected  by  this 
Confirmatory  Order  (Effective 
Immediately),  other  than  Dr.  Bodian, 
may  request  a  hearing  within  20  days  of 
its  issuance.  Any  "request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Service  Section, 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 


Commission,  Washington  DC.  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  I,  475  Allendale  Road,  King 
of  Prussia,  Pennsylvania  19406,  and  to 
Dr.  Bodian.  If  such  a  person  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  maimer  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requestedby  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order 
(Effective  Immediately)  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  any 
person  adversely  affected  by  this  Order, 
other  than  Dr.  Bodian,  may.  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
orrequest  for  a  hearing,shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  September  1994. 

For  The  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support.  , 

tFR  Doc.  94-22984  Filed  9-1 5r94;  8:45  am) 
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[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Company; 
Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62  issued  to  Carolina 
Power  &  Light  Company  (the  licensee) 
for  operation  of  the  Brunswick  Steam 


Electric  Plant,  Units  1  and  2,  located  in 
Brunswick  County,  North  Carolina. 

The  proposed  amendment  would 
revise  the  frequency  for  verifying  the 
position  of  the  drywell-suppression 
chamber  vacuum  breakers  when  a  valv« 
position  indictor  is  inoperable  fi-om  at 
least  once  every  72  hours  to  at  least 
once  every  14  days.  The  proposed 
change  is  consistent  with  the  testing 
frequency  for  this  equipment  that  is 
stipulated  in  the  Improved  Boiling 
Water  Reactor  Standard  Technical 
Specifications. 

By  letter  dated  September  9, 1994,  the 
licensee  requested  exigent  handling  of 
the  proposed  amendment  request.  The 
licensee  stated  that,  on  September  3, 
1994,  the  closed  position  indication  was 
found  inoperable  on  one  vacuum 
breaker,  and  they  have  been  performing 
the  required  testing  to  verify  that  the 
vacuum  breaker  is  closed.  Since  the 
plant  is  in  operation  and  the  primary 
containment  suppression  chamber  is 
inerted  with  nitrogen,  the  suppression 
chamber  is  not  accessible  to  repair  the 
vacuum  breaker  position  indication 
without  an  unscheduled  plant 
shutdown.  To  conduct  the  vacuum 
breaker  test,  the  nitrogen  pressure  is 
increased  inside  the  drywell  to  establish 
the  test  pressure.  This  test  reduces  the 
operational  margin  between  the  actual 
drywell  pressure  and  the  high  drywell 
pressure  trip  setpoint.  If  this  setpoint  is 
reached  or  exceeded,  a  reactor  scram 
and  Group  1  isolation  will  occur. 
Therefore,  the  changes  to  the  test 
ft-equency  will  reduce  the  potential  for 
incurring  an  unnecessary  plant 
transient. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 


1  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  revises  the 
surveillance  requirements  associated  with 
inoperable  position  indication  fordrj-well- 
suppression  chamber  vacuum  breakers.  No 
safety-related  equipment,  safety  function  or 
plant  operations  will  he  altered  as  a  result  of 
the  proposed  change.  The  change  does  not 
affect  the  design,  materials,  or  construction 
standards  applicable  to  the  vacuum  breakers 
or  their  position  indication  instrumentation. 

Relaxation  of  the  frequency  for  verifying 
the  position  of  the  drywell-suppression 
chamber  vacuum  breakers  from  at  least  once 
every  72  hours  to  at  least  once  every  14  days, 
as  stated  in  the  existing  Technical 
Specification  3.6.4.1.  ACTION  c.  will  not 
affect  the  ability  of  the  dry-well-suppression 
chamber  vacuum  breakers  to  perform  their 
intended  safety  function.  The  extended 
frequency  provides  adequate  assurance  that 
the  vacuum  breakers  will  perform  their 
intended  safety  function.  Each  drywell- 
suppression  chamber  vacuum  breaker  will 
continue  to  be  demonstrated  OPERABLE  and 
closed  at  least  once  per  31  days  and  after  any 
discharge  of  steam  to  the  suppression 
chamber  in  accordance  with  Technical 
Specification  4.6.1. a.  In  addition,  the  new 
surveillance  requirement  provided  in  the 
proposed  Technical  Specification  4.6.4.1. a 
will  require  that  each  vacuum  breaker  be 
verified  to  be  closed  at  least  once  ever>'  14 
days.  The  new  surveillance  provides  further 
assurance  that  the  vacuum  breakers  are 
capable  of  performing  their  design  function 
under  accident  conditions  of  allowing  the 
venting  of  non-condensible  gases  from  the 
suppression  chamber  to  the  drj-well  while 
not  allowing  bypass  flow  from  the  drywell  to 
the  suppression  chamber. 

Based'on  the  above,  the  proposed  change 
does  not  create  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  &x)m  any  accident  previously 
evaluated. 

As  stated  above,  no  safety-related 
equipment,  safety  function  or  plant 
operations  will  be  altered  as  a  result  of  the 
proposed  change.  The  change  does  not  affect 
the  design,  materials,  or  construction 
standards  applicable  to  the  vacuum  breakers 
or  their  position  indication  Instrumentation. 

Relaxation  of  the^quency  for  verif\ing 
the  position  of  the  drywell-suppression 
chamber  vacuum  breakers  of  the  existing 
Technical  Specification  3.6.4.1,  ACTION  c 
from  at  least  once  every  72  hours  to  at  least 
once  every  14  days  will  not  affect  the  ability 
of  the  dry-well-suppression  chamber  vacuum 
breakers  to  perform  their  intended  safety 
function. 

In  addition,  the  new  surveillance 
requirement  provided  in  proposed  Technical 
Specification  4.6.4. l.a  will  require  that  each 
vacuum  breaker  be  verified  to  be  closed  at 
least  once  every  14  days.  The  new 
surveillance  will  provide  further  assurance 
that  the  vacuum  breakers  are  capable  of 
performing  their  design  function  under 


accident  conditions  without  altering  plant 
operations  in  a  manner  that  would  create  a 
■  new  or  different  kind  of  accident. 

As  such,  the  proposed  license  amendment 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  does  not  involve  any 
changes  to  the  plant  design  or  operation. 
Therefore,  no  margins  of  safety,  as  defined  by 
the  plant's  accident  analyses,  are  impacted. 
Relaxation  of  the  frequency  for  verifying  the 
position  of  the  drywell-suppression  chamber 
vacuum  breakers  of  the  existing  Technical 
Specification  3.6.4.1,  ACTION  c  from  at  least 
once  ever>-  72  hours  to  at  least  once  every  14 
days  will  not  affect  the  ability  of  the  drywell- 
suppression  chamber  vacuum  breakers  to 
perform  their  intended  safety  function.  The 
extended  frequency  provides  adequate 
assurance  that  the  vacuum  breakers  will 
perform  their  intended  safety  function.  Each 
drywell-suppression  chamber  vacuum 
breaker  will  continue  to  be  demonsU^ted 
OPERABLE  and  closed  at  least  once  per  31 
days  and  after  any  discharge  of  steam  to  the 
suppression  chamber  in  accordance  with 
Technical  Specification  4. 6.4. l.a. 

In  addition,  performance  of  Technical 
Specification  4.6.4. l.b  requires 
pressurization  of  the  drywell  to 
approximately  1.0  psig  and  then  verifying 
that  the  differential  drywell  to  suppression 
chamber  pressure  is  maintained  greater  than 
one-half  the  initial  differential  pressure  for 
one  hour  withput  nitrogen  makeup.  During 
this  evolution  actual  pressure  will  increase  as 
high  as  1.1  psig  before  stablizing.  The 
Drywell  Pressure— High  setpoint,  which 
initiates  a  reactor  scram  and  a  Grbup  1 
isolation,  is  less  than  or  equal  to  2.0  psig  (the 
actual  setpoint  is  1.8  psig).  As  such, 
performance  of  this  evolution  once  per  72 
hours  unnecessarily  risks  a  plant  transient 
without  providing  a  significant  increase  in 
the  level  of  safety  gained  by  performing  the 
verification  on  a  14  day  frequency. 

The  new  surveillance  requirement 
provided  in  proposed  Technical 
Specification  4.6.4. l.a  will  require  that  each 
vacuum  breaker  be  verified  to  be  closed  at 
least  once  every  14  days.  The  new 
surveillance  provides  further  assurance  that 
the  vacuum  breakers  are  capable  of 
performing  their  design  function  under 
accident  conditions  of  allowing  the  venting 
of  non-condensible  gases  from  the 
suppression  chamber  to  the  drj'well  while 
not  allowing  bypass  flow  from  the  drywell  to 
the  suppression  chamber. 

Based  on  the  above  reasoning,  the 
proposed  license  amendment  does  not 
involve  a  significant  reduction  in  themargin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulator}-  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike.  Rockville, 
Mar\land,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  WTitten 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW.. 
Washineton,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  3, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 
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public  document  room  located  atthe 
University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  Nortii  (..arolina  28403- 
3297.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Lidensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  !he  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  inter\'ention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  i>etition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  si.heduied  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 


must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  noliee  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  request  should  be  granted  based 
upon  a  balancing  of  the  factors  specified 
in  10  CFR  2.714(aHlHiHv)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  9, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gebnan  Building,  2120  L 
Street.  NW.,  Washington.  DC  20555,  and 
at  the  local  public  docimient  room, 
located  at  University  of  North  Carolina 
at  Wrlmii^ton,  William  Madison 


JMI 


Randal]  Library,  601  S.  College  Road, 
Wihnington,  North  CaroUna  28403- 
3297. 

Dated  at  Rockvilie,  Maryland,  this  13th  day 
uf  September  1994. 

For  the  Nuclear  Regulatory  Commission 
Patrick  D.  Miiano,  Sr. 
Project  Manager  Project  Directorate  ll-l 
Division  of  Reactor  Projects — l/II,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc  94-22985  Filed  9-15-94;  8  45  amf 
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[Docket  No.  030-19953  License  No.  2(^ 
20592-01  EA  94-136] 

Creative  Biomolecufes,  Inc.; 
Hopklnton,  MA;  Order  Modifying 
Ucense  (Effective  Immediately) 

I 

Creative  Biomolecules,  Inc.  CLicensee) 
is  the  holder  of  Byproduct  License  No. 
20-20592-01  (License)  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
30.  The  License  authorizes  the  Licensee 
to  use  certain  stated  byproduct  materials 
for  research  and  development  as  defined 
in  §  30.4(q)  of  10  CFR  Part  30.  The 
License,  originally  issued  on  April  20, 
1983,  was  amended  in  its  entirety  of 
March  3, 1993,  and  was  due  to  expire 
on  March  31, 1994,  but  has  remained  in 
effect  since  that  time  due  to  a  timely 
renewal  request  made  pursuant  to  10 
CFR  30.37(b). 

II 

On  November  10-11. 1992,  the  NRC 
performed  an  inspection  at  the 
Licensee's  facility  in  Hopkinton, 
Massachusetts.  During  the  inspection, 
the  NRC  identified  numerous  violations 
of  NRC  requirements.  As  a  result  of  the 
inspection  findings,  a  Confirmatory 
Action  Letter  was  issued  to  the  Licensee 
on  November  12, 1992.  The  inspector 
also  found  indications  that  information 
provided  by  Dr.  William  F.  Kusmik  (the 
Radiation  Safety  Officer  (RSO)  at  the 
facility  at  the  time  of  an  NRC  inspection 
in  November  1992)  in  a  letter  dated 
September  21, 1992,  did  not  appear  to 
be  accurate,  and  that  records  of  monthly 
wipe  tests  at  the  facility  may  have  been 
falsified.  As  a  result,  an  investigation 
was  conducted  by  the  NRC  Office  of 
Investigations  (OI). 

As  a  result  of  the  01  investigation,  a 
transcribed  enforcement  conference  was 
conducted  on  June  7, 1994,  with  Dr. 
Kusmik,  to  address  whether  he:  (1) 
Deliberately  directed  a  Licensee 
employee  to  falsify  certain  NRC- 
required  wipe  test  records;  and  (2) 
deliberately  provided  false  or 
misleading  information  to  the  NRC  in  a 
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letter  dated  September  21. 1992,  in 
response  to  a  previous  Notice  of 
Violation  (Notice)  issued  by  the  NRC  on 
July  29,  "1992. 

With  respect  to  the  issue  of  records 
falsification.  Dr.  Kusmik  admitted 
during  the  enforcement  conference  that 
in  1991  he  directed  an  employee  to 
fabricate  records  of  wipe  fests  for  certain 
months  (at  a  minimum.-for  November 
1990  and  February  1991),  even  though 
the  tests  had  not  been  performed  for 
those  months. 

With  respect  to  the  informalion 
provided  in  the  September  21, 1992 
letter  Signed  by  Dr.  Kusmik  and  sent  to 
the  NRC,  Dr.  Kusmik  admitted  during 
the  enforcement  conference  that  he  had 
stated  in  the  letter  that  certain  actions  ' 
had  been  taken  in  response  to  NRC 
inspection  findings  articulated  in  the- 
July  29, 1992  letter  and  Notice,  when,  in 
fact,  those  stated  actions  had  not  been 
taken.  Specifically,  in  response  to  the 
July  29. 1992  Notice  involving  the 
failure  to  perform  surveys  of  a  certain 
laboratory  required  to  be  performed  by 
License  Condition  14.  the  September  21, 
1992  letter  stated  that  "To  avoid  a 
repetition  of  these  discrepancies,  three 
individuals  within  the  laboratory  have 
been  trained  to  perform  these  surveys." 
This  statement  was  not  accurate  in  that 
Dr.  Kusmik  stated  during  the 
enforcement  conference  that  while  he 
intended  to  provide  such  training,  no 
such  training  subsequent  to  the  July  29. 
1992  Notice  had  been  provided  at  the 
time  Dr.  Kusmik  signed  and  sent  the 
September  21. 1992  letter  to  the  NRC.  In 
addition,  in  response  to  a  concern 
expressed  in  the  NRC's  July  29,  1992 
letter  transmitting  the  Notice,  involving 
the  licensee's  plans  to  obtain  access  to 
a  thyroid  phantom  or  some  other 
method  to  quantitatively  determine 
thyroid  uptakes  of  personnel,  the 
licensee's  September  21. 1992  letter 
stated  that  "A  calibrated  sur\'ey  meter 
with  a  Sodium  Iodine  (Iodide)  crystal 
has  been  recalibrated  for  thyroid 
counting  using  a  thyroid  phantom  - 
consisting  of  a  plexiglas  block 
approximately  three  inches  thick."  This 
statement  was  not  accurate  in  that  Dr. 
Kusmik  admitted  during  the 
enforcement  conference  that  the  sodiimi 
iodide  crystal  had  not  been  recalibrated 
at  the  time  he  had  signed  and  sent  the 
letter  to  the  NRC. 

Based  on  the  above,  the  NRC  has 
concluded  that  in  1991,  Dr.  Kusmik 
caused  the  Licensee  to  be  in  violation  of 
10  CFR  30.9(a).  Specifically,  Dr.  Kusmik 
deliberately  directed  an  employee  to 
fabricate  records,  required  to  be 
maintained  by  License  Condition  14.  of 
wipe  tests  for  certain  months  (at  a 
minimum,  for  November  1990  and 


February  1991),  even  though  the  tests 
had  not  been  performed  during  those 
months.  In  addition,  on  September  21, 
1992,  Dr.  Kusmik  violated  10  CFR 
30.iO(a)  by  engaging  in  deliberate 
misconduct  that  caused  the  Licensee  to 
be  in  violation  of  10  CFR  30.9(a). 
Specifically,  Dr.  Kusmik  deliberately 
submitted  to  the  NRC  false  information 
in  the  September  21, 1992  letter  in 
which  he  sated  that:  (1)  Three 
individuals  within  the  laboratorj-  had 
been  trained  to  perform  sur\'eys;  and  (2) 
a  calibrated  survey  meter  with  a  Sodium 
Iodide  crystal  had  been  recalibrated  for 
thyroid  counting. 

Ill 

As  a  result,  the  NRChas  serious 
concerns  regarding  Dr.  Kusmik's 
performance  and  supervision  of  NRC- 
licensed  activities,  and  in  particular,  the 
supervision  of  such  activities.  Dr. 
Kusmik's  actions  were  particularly 
serious  since,  as  the  RSO  at  the  facility. 
Dr.  Kusmik  was  charged  with  ensuring 
that  Licensee  staff  adhered  to 
requirements  and  performed  activities 
in  a  safe  manner.  Rather  than  properly 
discharging  those  responsibilities.  Dr. 
Kusmik  set  an  unacceptable  example  for 
the  individuals  to  whom  he  gave 
direction,  as  well  as  to  others  engaged 
in  NRC-licensed  activities  at  the  facility. 

The  NRC  must  be  able  to  rely  on  the 
Licensee  and  its  employees  to  comply 
with  NRC  requirements,  including  the 
requirement  to  provide  information  and 
maintain  records  that  are  complete  and 
accurate  in  all  material  respects.  Dr. 
Kusmik's  actions  in  causing  the 
Licensee  to  violate  10  CFR  30.9  and  his 
misrepresentations  to  the  NRC  have 
raised  serious  doubt  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  the  NRC.  if 
he  was  employed  as  an  RSO  or 
authorized  user. 

'    Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public,  including  the 
licensee's  employees,  will  be  protected 
if  Dr.  Kusmik  were  permitted  at  this 
time  to  be  an  authorized  user  listed  on 
the  License  or  act  as  an  RSO.  Therefore, 
the  public  health,  safety  and  interest 
require  that  License  No.  20-20592-01 
be  modified  to:  (1)  Remove  Dr.  Kusmik 
from  being  named  on  the  License  as  an 
authorized  user  and  prohibit  Dr.  Kusmik 
ft-om  acting  as  an  RSO;  and  (2)  require 
that  Dr.  Kusmik  be  directly  super\'ised 
by  an  authorized  user  should  he 
perform  NRC-licensed  activities. 
Furthermore,  pursuant  to  10  CFR  2.202. 


I  find  that  the  significance  of  the 
conduct  described  above  is  such  that  the 
public  health,  safety  and  interest  require 
that  this  Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81. 
161b,  161i.  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.2G2  and  10  CFR  Part  30.  it  is 
hereby  ordered,  effective  immediately, 
that  license  no.  20-20592-01  is 
^nodified  as  follows: 

A.  Dr.  William  F.  Kusmik.  for  a.period 
one  year  from  the  date  of  this  Order,  is; 

1.  removed  from  Condition  11. A  of 
License  No.  20-20592-01  as  an 
authorized  user;  and 

2.  prohibited  from  acting  as  an  RSO. 

B.  During  the  one-year  period  set  forth 
in  Paragraph  IV.A  of  this  Order,  the 
Licensee  may  allow  Dr.  Kusmik  to 
perform  NRC-licensed  activities  only  if 
he  is  under  the  direct  super\'ision  of  an 
authorized  user  as  defined  below.  NRC- 
licensed  activities  are  those  activitie.-. 
that  are  conducted  pursuant  to  License 
No.  20-20592-01.  Supervision  of  Dr. 
Kusmik  during  this  period  shall  be 
performed  as  follows: 

1.  The  Licensee  must  document  the 
name  of  the  authorized  user  responsible 
for  supervising  Dr.  Kusmik's  activities 
and  ensuring  compliance  with  all 
applicable  NRC  requirements. 

2.  The  supervising  authorized  user 
shall  routinely  observe  and  review  all 
radiological  safety  records  generated  by 
Dr.  Kusmik's  activities.  On  a  monthly 
basis,  records  generated  by  Dr.  Kusmik 
will  be  reviewed  and  initialed  by  the 
supervising  authorized  user  to  assure 
that  the  records  are  complete  and 
accurate.  Any  record  found  not  to  be  in 
accordance  with  NRC  requirements 
shall  be  reported  to  the  RSO. 

3.  The  RSO  shall: 

a.  ensure  and  document  that  he/she 
has  provided  training  to  Dr.  Kusmik  on 
the  License,  its  conditions,  and  all 
applicable  NRC  requirements,  including 
the  Licensee's  radiation  safety 
procedures; 

b.  perform  documented  audits  of  all 
radiological  safety  activities  conducted 
by  Dr.  Kusmik  on  quarterly  basis;  and 

c.  review  and  institute  corrective 
actions  for  any  violations  noted. 

4.  The  documents  required  in 
Paragraph  IV.B  of  this  Order  must  be 
retained  until  the  next  NRC  inspection 
following  the  one-year  restriction  of  Dr. 
Kusmik. 

C.  For  purposes  of  this  Order,  an 
authorized  user  is  a  person  who  is  listed 
on  the  License  as  a  user  of,  or  is  an 
individual  who  supervises  other 
persons  using,  NRC-licensed  material: 
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The  Director,  Office  of  Enforcement, 
may.  in  writing,  relax  or  resrjnd  any  of 
the  above  conditions  upon 
demonstration  by  the  Licensee  of  good 


cause: 


In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  Dr.  Kusmilc  and  any 
other  person  adversely  affected  by  this 
Order  may.  submit  an  answer  to  this 
Order,  and  may  request  a  hearing  on 
this  Order,  within  20  days  of  the  date  of 
this  Order.  The  answer  may  consent  to 
this  Order.  Unless  the  answer  consents 
to  this  Order,  the  answer  shall,  in 
writing  ond  under  oath  or  affirmation. 
spef  jfiiuliy  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  the  Licensee,  Dr. 
Kusmik  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  Attn: 
Chief.  Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  1, 475  Allendale  Road,  King 
of  Prussia.  Pennsylvania  19406,  and  to 
the  Licensee  and  Dr.  Kusmik  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  the  Licensee  or  Dr.  Kusmik. 
If  a  pe.'son  other  than  the  Licensee  or 
Dr.  Kusmik  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licen.see,  Dr.  Kusmik.  or  any  other 
person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  .such  hearing 
shall  be  whether  this  Order  should  be 
su.stained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
Licensee,  Dr.  Kusmik.  or  any  other 
person  adversely  affected  by  this  Order, 
may.  in  addition  to  demanding  a 
hearing,  at  the  same  time  the  answer' is 
filed  or  sooner,  move  the  presiding 
officer  to  set  aside  the  immediate 
effectiveness  of  the  Order  on  the  ground 
that  the  Order,  including  the  need  for 
immediate  effectiveness,  is  not  based  on 
adequate  evidence  but  on  mere 
suspicion,  unfoimded  allegations,  or 
error. 


JMI 


In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  fV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson.  Jr., 
Deputy  Executive  Director  for  Nudear 
Materials  Safety,  Safeguards,  and  Operations 
Support. 
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Entergy  Operations,  Inc.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
47,  issued  to  Entergy  Operations.  Inc. 
(the  licensee),  for  operation  of  the  River 
Bend  Station  (RBS),  located  in  West 
Feliciana  Parish. 

The  proposed  amendment  would 
provide  the  licensee  the  ability  to  search 
and  determine  the  location,  while  at 
power,  of  leaking  fuel  bundles  within 
the  reactor  core,  by  modifying  Technical 
Specification  (TS)  3.10.2.  This 
modification  adds  the  rod  withdrawal 
limiter  notch  constraints  as  one  of  the 
items  that  can  be  bypassed  to  allow 
continuous  rod  withdrawal,  in  addition 
to  adding  fuel  power  suppression 
testing  as  one  of  the  tests  that  can  be 
performed  while  the  rod  withdrawal 
limiter  is  in  the  bypassed  condition. 

Entergy  Operations.  Inc.  has  requested 
the  amendment  at  this  time  due  to  the 
fact  that  a  small  fuel  leak  was  recently 
identified  to  exist  in  the  reactor  core  at 
RBS.  As  a  result  of  this  leak  the  licensee 
has  identified  an  increase  in  off-gas 
activity  and  off-site  dose.  Although 
these  increases  have  not  exceeded  RBS 
off-site  dose  limits,  the  potential  exists 
for  further  fuel  degradation  caused  by 
either  normal  power  changes,  which  are 
needed  to  perform  various  TS 
surveillance  tests,  or  inadvertent  power 
excursions.  Finally,  should  the  leaking 
fuel  bundle  continue  to  degrade,  RBS 
will  be  forced  to  de-rale  to  maintain  off- 
gas  activity  within  TS  requirements. 
This  could  ultimately  resuh  in  forcing 
the  plant  to  shutdown  to  locate  and 


remove  the  leaking  fuel.  Entergy 
Operations,  Inc.  has  determined  that  if 
the  location  of  the  fuel  leak  can  be 
identified,  actions  could  be  taken  to 
suppress  the  leak,  and  to  prevent  further 
degradation.  As  a  result,  Entergy 
Operations.  Inc.  believes  that  the 
circumstances  described  above  meets 
the  requirements  for  emergency  action 
perl0CFR50.91(5)(5). 

The  licensee's  request  was  reviewed 
by  the  Commission  and  was  found  not 
to  meet  the  requirements  for  emergen*^ 
action  as  sp)ecified  in  10  CFR 
50.91(a)(5),  but  it  was  determined  that 
the  licensee's  concerns  were  valid  and 
did  merit  exigent  action  as  specified  in 
10  CFR  50.91(a)(6). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  v«th  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previotisly 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  diffierent  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previourly 
evaluated. 

The  event  of  concern  is  the  rod  withdrawal 
error  at  fKJwer,  wtiich  is  assumed  to  occur 
when  the  highest  worth  control  rod  is 
withdrawn  while  at  a  limiting  critical  powf  r 
ratio  condition.  The  rod  withdrawal  limiter 
provides  protection  for  control  rod 
withiirawal  error  events.  The  purpose  of  the 
rod  withdrawal  limiter  is  to  limit  control  rod 
withdrawal  to  preclude  a  violation  of  a  fuel 
design  limit. 

Administrative  controls  for  bypassing  the 
rod  withdrawal  limiter  constraints  in  the  rod 
pattern  control  system  will  include;  direct 
control  to  be  maintained  and  an  approved 
procedure  to  be  used  to  control  the  bypassing 
of  individual  control  rods  in  the  rod  pattern 
control  system.  A  test  specific  analysis  will 
be  performed  assuming  the  rod  withdrawal 
error  occurs  and  a  test  pattern  wiU  be 
administratively  imposed  (i.e.  controlled  by 
procedure)  that  prechides  any  violation  nf 
fuel  safety  limiti. 


Performance  of  the  power  suppression 
testing  with  rod  withdrawal  limiter  notch 
constraints  bypassed  will  be  more 
conservative  since  the  bypassed  control  rod 
will  not  be  vnthdrawn  past  its  original  pre- 
test position.  The  expected  test  conditions  for 
which  the  power  suppression  test  will  be 
pnrformed  will  also  be  much  less  than  the 
assumed  limiting  thermal  limit  conditions 
expected  by  the  safety  analysis,  therefore,  the 
evolution  is  less  severe  than  that  assumed  in 
the  safety  analysis. 

If  an  operator  continuously  withdraws  a 
prpviously  partially  inserted  control  rod  to  its 
original  position  or  beyond,  an  analysis  will 
show  there  is  no  increase  in  the 
consequences  of  a  rod  withdrawal  error  of 
the  type  described  in  the  basis  for  Technical 
Specification  3.10.2.  Therefore,  the  rod 
pattern  control  system  sequence  constraints 
are  not  required  for  this  special  test,  and  the 
operation  of  the  plant  will  remain  as 
previously  analyzed  with  the  response  of  the 
plant  within  the  limits  of  the  analyses. 

(2)  The  request  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Performance  of  the  power  suppression 
testing  performed  under  the  proposed  change 
will  t)e  more  conservative  than  previously 
reviewed  events  since  the  rod  pattern  control 
system  bypassed  control  rod  will  not  be 
withdrawn  past  its  original  pre-test  position. 
Therefore,  the  power  suppression  testing 
evolution  is  less  severe  than  that  assumed  in 
the  safety  analysis  and  the  response  of  the 
plant  will  remain  within  previous  analysis. 

The  positioning  of  control  rods  will  be  in 
conformance  with  applicable  safety  analysis; 
the  generic  rod  withdrawal  error  analysis  or 
with  a  special  analysis,  to  ensure  that  the 
conclusions  of  the  rod  withdrawal  error 
analysis  remains  supported.  The 
maintenance  of  these  analysis  limits  will  be 
through  the  use  of  administrative  controls. 

The  u.se  of  operational  control  in  lieu  of 
control  rod  blocks  will  assure  this  analysis 
remains  supported.  This  action  is  consistent 
with  present  allowances  in  Technical 
Specification  3.10.2.  Therefore  the  above 
administrati\'e  controls  ensure  that 
positioning  and  movement  of  bypassed 
control  rods  remain  within  the  bounds  of  the 
previous  analysis. 

(3)  The  request  does  not  involve  a 
significant  reduction  in  the  margin  of  satetv 

Technical  Specifications  currently  allow 
bypassing  a  single  control  rod  for  the  purpose 
of  fully  withdrawing  the  control  rod  to 
perform  the  four  tests  specified  in  Technical 
Specification  3.10.2  The  margin  of  safety 
a.ssociated  with  the  bypassing  and 
withdrawal  of  control  rods  is  established  in 
the  Technical  Specifications  for  control  rod 
scram  time  testing.  Also  the  controls  being 
placed  on  power  suppression  testing  will 
assure  fuel  safety  limits  are  met.  Therefore, 
the  margin  of  safety  associated  with  power 
suppression  testing  is  enveloped  by  the 
margin  of  safety  defined  for  current  control 
rod  testing. 

Therefore,  the  analysis,  the  hardware 
controls,  and  the  administrative  requirements 
all  support  and  meet  the  requirements  of 
General  Design  Criteria  10,  Fuel  Design 
Limits  are  not  exceeded;  25.  Protection 


System  requirements  for  Reactivity:  and  29. 
Protection  against  Anticipated  Operational 
Occurrences. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  inh^quently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Ser\'ices,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North, 
11545  Rockville  Pike.  Rockville 
Maryland,  from  7:30  a.m..  to  4:15  p.m. 
Federal  workdays.  Copies  of  WTitten 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW.. 
Washington.  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  inter\'ene  is 
discussed  below. 

By  October  17. 1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 


intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120 L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at 
Government  Etocuments  Department, 
Louisiana  State  University.  Baton 
Rouge.  Louisiana  70803.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Boaitl  will  issue  a  notice  of  hearing  or 

an  appropriate  order ^ 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  inter\'ention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
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opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  relay  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held.  ■• 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  lake 
place  after  issuance  of  the  amendment. 

If  the  final  determinations  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  EX:  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commissions  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  N\V..  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
510a(in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 


N1023  and  the  following  message 
addressed  to  William  D.  Beckner: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mark  Weterhahn,  Esq..  Winston 
&  Strawn,  1400  L  Street,  N.W., 
Washington.  DC  20005,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respecn  to  this 
action,  see  the  application  for 
amendment  dated  September  8,  1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington,  DC  20555.  and 
at  the  local  public  document  room, 
located  at  Government  Documents" 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Dated  at  Rockville,  Maryland,  this  YMh  day 
of  Septemt)er  1994. 

For  the  Nuclear  Regulatory  Commission. 
Ramon  V.  Azua, 

Acting  Project  Manager,  Project  Directorate 
IV~1.  Division  of  Reactor  Projects  III/IV,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-22987  Filed  9-15-94:  8:45  am] 
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[lA  94-022] 

Dr.  William  F.  Kusmik;  Order 
Prohibiting  involvement  in  Certain 
NRC-Licensed  Activities  (Effective 
Immediately) 

I 

Creative  Biomolecules.  Inc.  (Licensee) 
is  the  holder  of  Byproduct  License  No. 
20-20592-01  (License)  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
30.  The  License  authorizes  the  Licensee 
to  use  certain  stated  byproduct  materials 
for  research  and  development  as  defined 
in  Section  30.4(q)  of  10  CFR  Part  30.  At 
the  time  of  an  NRC  inspection  in 
November  1992,  Dr.  William  F.  Kusmik 
was  the  Radiation  Safety  Officer  at  the 
facility.  The  License,  originally  issued 
on  April  20.  1983.  was  amended  in  its 


entirety  on  March  3, 1993,  and  was  due 
to  expire  on  March  31, 1994,  but  has 
remained  in  effect  since  that  time  due 
to  a  timely  renewal  request  made 
pursuant  to  10  CFR  30.37(b). 

II 

On^ November  10-11. 1992.  the  NRC 
performed  an  inspection  at  the 
Licensee's  facility  in  Hopkinton, 
Massachusetts.  During  the  inspection, 
the  NRC  identified  numerous  violations 
of  NRC  requirements.  As  a  result  of  the 
inspection  findings,  a  Confirmatory 
Action  Letter  was  issued  to  the  Licensee 
on  November  12, 1992.  The  inspector 
also  found  indications  that  information 
provided  by  Dr.  William  F.  Kusmik  (the 
Radiation  Safety  Officer  (RSO)  at  the 
facility  at  the  time  of  an  NRC  inspection 
in  November  1992)  in  a  letter  dated 
September  21, 1992,  did  not  appear  to 
be  accurate,  and  that  records  of  monthly 
wipe  tests  at  the  facility  may  have  been 
falsified.  As  a  result,  an  investigation 
was  conducted  by  the  NRC  Office  of 
Investigations  (01). 

As  a  result  of  the  01  investigation,  a 
transcribed  enforcement  conference  was 
conducted  on  June  7, 1994,  with  Dr.  . 
Kusmik,  to  address  whether  he:  (1) 
deliberately  directed  a  Licensee 
employee  to  falsify  certain  NRC- 
required  wipe  test  records;  and  (2) 
deliberately  provided  false  or 
misleading  information  to  the  NRC  in  a 
letter  dated  September  21, 1992,  in 
response  to  a  previous  Notice  of 
Violation  (Notice)  issued  by  the  NRC  on 
July  29,  1992. 

With  respect  to  the  issue  of  records 
falsification.  Dr.  Kusmik  admitted 
during  the  enforcement  conference  that 
in  1991  he  directed  an  employee  to 
fabricate  records  of  wipe  tests  for  certain 
months  (at  a  minimum,  for  November 
1990  and  February  1991),  even  though 
the  tests  had  not  been  performed  for 
those  months. 

With  respect  to  the  information 
provided  in  the  September  21,  1992 
letter  sent  to  the  NRC  under  Dr. 
Kusmik's  signature,  Dr.  Kusmik 
admitted  during  the  enforcement 
cpnference  that  he  had  stated  in  the. 
letter  that  certain  actions  had  been  taken 
in  response  to  NRC  inspection  findings 
articulated  in  the  July  29. 1992  letter 
and  Notice,  when,  in  fact,  those  stated 
actions  had  not  been  taken.  Specifically, 
in  response  to  the  July  29, 1992  Notice 
involving  the  failure  to  perform  sur\evs  . 
of  a  certain  laboratory  required  to  be 
performed  by  License  Condition  14,  the 
September  21, 1991  letter  stated  that 
"To  avoid  a  repetition  of  these 
discrepancies,  three  individuals  within 
the  laboratory  have  been  trained  to 
perform  these  surveys."  This  statement 


was  not  accurate  in  that  Dr.  Kusmik 
stated  during  the  enforcement 
conference  that  while  he  intended  to 
provide  such  training,  no  such  training 
subsequent  to  the  July  29, 1992  Notice 
had  been  provided  at  the  time  Dr. 
Kusmik  signed  and  sent  the  September 
21, 1992  letter  to  the  NRC.  In  addition, 
in  response  to  a  concern  expressed  in 
the  NRCs  July  29, 1992  letter 
transmitting  the  Notice,  involving  the 
licensee's  plans  to  obtain  access  to  a 
thyroid  phantom  or  some  other  method 
to  quantitatively  determine  thyroid 
uptakes  of  personnel,  the  licensee's 
September  21. 1992  letter  stated  that  "A 
calibrated  survey  meter  with  a  Sodium 
Iodine  1  iodide]  crystal  has  been 
recalibrated  for  thyroid  counting  using  a 
thyroid  phantom  consisting  of  a 
plexiglas  block  approximately  three 
inches  thick."  This  statement  was  not 
accurate  in  that  Dr.  Kusmik  admitted 
during  the  enforcement  conference  that 
the  sodium  iodide  crystal  had  not  been 
recalibrated  at  the  time  he  had  signed 
and  sent  the  letter  to  the  NRC 

Based  on  the  above,  the  NRC  has 
concluded  that  in  1991,  E>r.  Kusmik 
caused  the  Licensee  to  be  in  violation  of 
10  CFR  30.9(aj.  Specifically.  Dr.  Kusmik 
deliberately  directed  an  employee  to 
fabricate  records,  required  to  be 
maintained  by  the  License,  of  wipe  tests 
for  certain  months  (at  a  minimum,  for 
November  1990  and  February  1991), 
even  though  the  tests  had  not  been 
performed  duhng  those  months.  In 
addition,  on  September  21, 1992,  Dr 
Kusmik  violated  10  CFR  30.10(aJ  by 
engaging  in  deliberate  misconduct  that 
caused  the  Licensee  to  be  in  violation  of 
10  CFR  30.9(a).  Specifically,  Dr.  Kusmik 
deliberately  submitted  to  the  NRC  false 
information  in  the  September  21.  1992 
letter  in  vrhich  he  stated  that:  (1)  three 
individuals  within  the  laboratory  had 
been  trained  to  perform  surveys;  and  (2) 
a  calibrated  survey  meter  with  a  Sodium 
Iodide  crystal  had  been  recalibrated  for 
thyroid  counting. 

m 

As  a  result,  the  NRC  has  serious 
concerns  regarding  Dr.  Kusmik's 
performance  and  supervision  of  NRC- 
iicensed  activities,  and  in  particular,  the 
supervision  of  such  activities.  The 
actions  of  Dr.  Kusmik,  described  above, 
were  particularly  serious  since,  as  the 
RSO  at  the  facility.  Dr.  Kusmik  was 
charged  with  ensuring  that  Licensee 
staff  adhered  to  requirements  and 
performed  activities  in  a  safe  manner. 
Rather  than  properly  discharging  those 
responsibilities,  Dr.  Kusmik  set  an 
unacceptable  example  for  the 
individuals  to  whom  he  gave  direction. 


as  well  as  to  others  engaged  in  NRC- 
licensed  activities  at  the  facility. 

While  Dr.  Kusmik  did  not  cooperate 
during  the  OI  investigation,  he  did 
provide  information  during  the 
transcribed  enforcement  conference  on 
June  7.  1994.  Specifically,  Dr.  Kusmik 
stated  that  he:  (1)  directed  an  employee 
to  falsify  NRC-required  wipe  test 
records;  and  (2)  provided  false  or 
misleading  information  to  the  NRC  in  a 
letter,  dated  September  21, 1992,  in 
res[>onse  to  a  Notice  of  Violation.  The 
NRC  recognizes  Dr.  Kusmik  was  candid 
and  straightforward  with  the  NRC  when 
questioned  during  the  enforcement 
conference.  The  NRC  also  recognizes 
that  Dr.  Kiismik  was  contrite  and 
expressed  remorse  for  his  actions. 
However.  Dr.  Kusmik's  actions  cannot 
and  will  not  be  tolerated  by  the  NRC. 
Consequently,  I  lack  the  requisite 
reasonable  assurance  that  information 
provided  to  the  NRC  by  Dr.  Kusmik,  or 
required  to  be  maintained  by  Dr. 
Kusmik  or  the  Licensee,  vdll  be 
complete  and  accurate  in  all  material 
respects,  and  that  the  health  and  safety 
of  the  public  will  be  protected  if  Dr. 
Kusmik  were  permitted  at  this  time  to 
be  an  authorized  user  listed  on  any  NRC 
license  or  act  as  an  RSO. 

Therefore,  the  public  health,  safety 
and  interest  require  that  Dr.  Kusmik:  (1) 
be  prohibited  from  being  an  authorized 
user  and  from  acting  as  an  RSO  for  a 
period  of  one  year  from  the  date  of  this 
Order;  (2)  for  a  period  of  three  years 
from  the  date  of  the  Order,  notify  the 
NRC  writhin  20  days  of  his  acceptance 
Of  an  employment  offer  involving  NRC- 
licensed  activities;  and  (3)  Dr.  Kusmik, 
within  30  days  from  the  date  of  this 
Order,  provide  a  statement  of  his 
commitment  to  comply  with  NRC 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  he  will  comply  with  applicable 
NRC  requirements.  Furthermore, 
pursuant  to  10  CFR  2.202. 1  find  that  the 
significance  of  the  conduct  described 
above  is  such  that  the  public  health, 
safety  and  interest  require  that  this 
Order  be  effective  immediately. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b.  161L  182  and  186  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202  and  10  CFR  30.10.  it  is  hereby 
ordered,  effective  immediately,  that: 

A.  Dr.  William  F.  Kusmik  is 
prohibited  from  being  an  authorized 
user  and  from  acting  as  an  RSO  on  any 
NRC  license  for  a  period  of  one  year 
from  the  date  of  this  Order.  Ehiring  this 
one-year  period,  an  NRC  licensee  may 
allow  Dr.  Kusmik  to  perform  NRC- 


licensed  activities  only  if  he  is  under 
the  direct  supervision  of  an  authorized 
user  as  defined  below.  NRC-licensed 
activities  are  those  activities  that  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  the  NRC. 
including,  but  not  limited  to,  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20.  During  this 
time  period.  Dr.  Kusmik  must  also 
provide  a  copy  of  this  Order  to 
prospective  employers  who  engage  in 
NRC-licensed  activities. 

Supervision  of  Dr.  Kusmik  during  this 
period  shall  be  performed  as  follows: 

1.  The  licensee  must  document  the 
name  of  the  authorized  user  responsible 
for  super\'ising  Dr.  Kusmik's  activities 
and  ensuring  compliance  with  all 
applicable  NRC  requirements. 

2.  The  authorized  user  supervising  Dr. 
Kusmik  shall  routinely  observe  and 
review  all  radiological  safety  records 
generated  by  Dr.  Kusmik's  activities.  On 
monthly  basis,  records  generated  bv  Dr. 
Kusmik  will  be  reviewed  and  initialed 
by  the  supervising  authorized  u.ser  to 
assure  that  the  records  are  complete  and 
accurate.  Any  record  found  not  to  be  in 
accordance  with  NRC  requirements 
shall  be  reported  to  the  RSO. 

3.  The  RSO  shall: 

a.  ensure  and  document  that  he/she 
has  provided  training  to  Dr.  Kusmik  on 
the  License,  its  conditions,  and  all 
applicable  NRC  requirements  including 
the  Licensee's  radiation  safety 
procedures; 

b.  perform  documented  audits  of  all 
NRC-licensed  activities  performed  bv 
Dr.  Kusmik  on  quarterly  basis;  and 

c.  review  and  institute  corrective 
actions  for  any  violations  noted. 

4.  Records  of  NRC — licensed  activities 
conducted  by  Dr.  Kusmik  must  be 
retained  until  the  next  NRC  inspection. 

B.  For  a  period  of  three  years  from  the 
date  of  the  Order,  Dr.  Kusmik  shall, 
within  20  days  of  his  acceptance  of  each 
employment  offer  involving  NRC- 
licensed  activities,  as  defined  in 
Paragraph  IV_A  above,  provided  notice 
to  the  Director,  Office  of  Enforcement, 
U.S.  Nuclear  R^ulatory  Commission. 
Washington,  D.C.  20555.  of  the  name, 
address,  and  telephone  number  of  the 
employer  or  the  entity  where  he  is.  or 
will  be,  involved  in  the  NRC-licensed 
activities. 

C.  Dr.  Kusmik  shall,  within  30  days  of 
the  date  of  this  order,  provide  a 
statement  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 
of  this  commitment  to  comply  with 
regulatory  i«quirements  and  the  basis 
why  the  Commission  should  have 
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confidence  that  he  will  now  comply 
with  applicable  NRC  requirements. 

D.  For  purposes  of  this  Order,  an 
authorized  user  is  a  person  who  is  listed 
on  an  NRC  license  as  a  user  qF.  or  is  an 
individual  who  supervises  other 
persons  using.  NRC-licensed  material. 

The  Director,  Office  of  Enforcement, 
may.  in  writing,  relay  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Dr.  Kusmik  of  good 
cause. 


In  accordance  with  10  CFR  2.202,  Dr. 
Kusmik  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  and  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  Order  and  shall  set  forth 
the  matters  of  fact  and  law  or  which  Dr. 
Kusmik  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission.  Attn: 
Chief.  Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555.  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  I,  475  Allendale  Road,  King 
of  Prussia.  Pennsylvania  19406.  and  to 
Dr.  Kusmik  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Dr. 
Kusmik.  If  a  person  other  than  Dr. 
Kusmik  requests  a  hearing,  that  person 
shall  set  forth  with  particularly  the 
manner  in  which  his  or  her  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Dr. 
Kusmik  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  Dr. 
Kusmik,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 


based  on  adequate  evidence  but  on  mere 
suspension,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An 
Answer  Or  a  Request  For  Hearing  Shall 
Not  Stay  The  Immediate  Effectiveness  of 
This  Order. 

Dated  at  Rockviile,  Maryland  this  "ih  day 
of  Septemberl994. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support. 

IFR  Doc.  94-22938  Filed  »-15-94:  8;4.5  am) 
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[Docket  Nos.  50-266  and  50-301] 

Wisconsin  Electric  Power  Company; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
con.sidering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27,  issued  to  Wisconsin 
Electric  Power  Company  (the  licensee), 
for  operation  of  Point  Beach  Nuclear 
Plant,  Units  1  and  2,  located  in 
Manitowoc  County,  Wisconsin. 

The  proposed  amendment  would 
modify  Technical  Specification  (TS) 
Section  15.4.2,  "In-Service  Inspection  of 
Safety  Class  Components,"  by 
incorporating  the  use  of  acceptance 
criteria  to  allow  sleeved  tubes  with 
certain  upper  sleeve  parent  tube 
indications  to  remain  in  service  as 
described  in  Westinghouse  Electric 
Corporation's  report,  WCAP-14157, 
Technical  Evaluation  of  Hybrid 
Expansion  Joint  (HEJ)  Sleeved  Tubes 
With  Indications  Within  the  Upper  Joint 
Zone."  The  basis  for  TS  Section  15.4.2 
would  also  be  revised  to  support  the 
above  changes. 

WCAP-14157  documents  the 
technical  justification  and  outlines  the 
particular  aspects  of  proposed  criteria  to 
support  the  continued  safe  operation  of 
sleeved  tubes  with  circumferential 
indications  of  up  to  360°  in  the  HEJ 
hardroll  lower  transition  region  of  HEJ 
sleeved  tubes.  The  criteria  limit  the  end 
of  cycle  tEOC)  crack  angles  existing 
within  the  lower  transition  to  224°,  as 
measured  using  a  motorized  rotating 
pancake  coil  (MRPC)  probe.  The  criteria 
include  an  allowance  for  postulated 
steam  line  break  primary-to-secondary 
leakage  for  each  sleeved  tube  which  is 


permitted  to  remain  in  operation  due  to 
application  of  the  criteria.  The  proposed 
criteria  also  redefine  the  portion  of  the 
parent  tube  considered  to  be  part  of  the 
pressure  boundary.  The  portion  of  the 
parent  tube  below  the  bottom  of  the  HE) 
hardroll  lower  transition  would  no 
longer  be  considered  to  be  within  th»» 
scope  of  the  primary  pressure  boundary. 
The  criteria  would  be  implemented  in 
i:oncert  with  an  operational  leakage 
limit  of  150  gallons  per  day  and 
enhanced  inspection  criteria  designed  to 
quantify  the  size  and  location  of 
potential  crack-like  indications. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  October  17, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714. 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  Joseph 
P.  Mann  Library,  1516  Sixteenth  Streist. 
Two  Rivers.  Wisconsin  54241.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  ID  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)-days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter.- 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.'  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  by 


the  above  date.  Where  petitions  are  filed 
during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  248-5100 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
John  N.  Hannon,  Director,  Project 
Directorate  III-3:  Petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Sheldon  Zabel,  Esq.. 
Schiff,  Hardin  and  Waite,  7200  Sears 
Tower,  233  Wacker  Drive,  Chicago, 
Illinois  60606,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  inter\'ene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
ainendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it  * 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  considerations  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  26, 1994.  as 
supplemented  September  2, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room, 
located  at  the  Joseph  P.  Mann  Library, 
1516  Sixteenth  Street,  Two  Rivers. 
Wisconsin  54241. 

Dated  at  Rockviile.  Mar>'land,  this  13th  day 
of  September  1994. 

For  the  Nuclear  Regulator)-  Commission. 
John  N.  Hannon. 

Director.:Proj€ct  Directorate  III-3,  Division 
of  Reactor  Projects,  III/IV,  Office  of  Nuclear 
Reactor  Regulation. 
IFR  Doc.  94-22989  Filed  9-15-94;  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cost  Principles  for  Non-Profit 
Organizations 

AGENCY:  Office  of  Management  and 
Budget. 

ACnON:  Proposed  Revision  to  OMB 
Circular  A-122. 


SUMMARY:  This  Notice  offers  interested 
parties  an  opportunity  to  comment  on  a 
proposed  revision  to  Office  of 
Management  and  Budget  (OMB) 
Circular  A-122,  "Cost  Principles  for 
Non-profit  Organizations."  The  revision 
will  allow  Federal  agencies  to  reimburse 
non-profit  organizations  for  interest  on 
debt  used  to  finance  the  purchase  of 
buildings  and  equipment,  when 
purchasing  using  debt  financing  is  less 
costly  than  leasing. 
DATES:  All  comments  on  this  proposal 
should  be  in  WTiting  and  must  be 
received  by  November  15, 1994. 
ADDRESSES:  Office  of  Management  and 
Budget,  Office  of  Federal  Financial 
Management,  Financial  Standards  and 
Reporting  Branch,  Room  6025,  New 
Executive  Office  Building.  Washington. 
DC  20503.  Telephone  (202)  395-3993. 
Facsimile  (202)  395-3952. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Hoogeveen.  Financial  Standards 
and  Reporting  Branch.  Office  of  Federal 
Financial  Management.  Telephone  (202) 
395-3993. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  revision  is  to:  (1) 
Encourage  non-profit  organizations  to 
acquire  building  space  and  equipment 
necessary  for  administering  Federal 
programs  at  the  lowest  possible  cost, 
and  (2)  bring  consistency  to  Federal 
policies  covering  the  allowability  of 
interest  by  organizations  receiving 
Federal  awards. 

The  revision  will  apply  only  to  assets 
acquired  after  its  final  issuance. 
John  B.  Arthur, 
Assistant  Director  for  Administration. 

The  following  paragraph  is  proposed 
to  replace  paragraph  19.a  of  Attachment 
A  to  Circular  A-122: 

19.  IntCTest,  fund  raising,  and 
investment  management  costs. 

a.  Interest. 

(1)  Interest  on  debt  is  unallowable 
unless: 

(a)  The  non-profit  organization 
performs  a  lease/purchase  analysis  in 
accordance  with  the  provisions  of  OMB 
Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,"  and  OMB 
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Circular  A-94,  "Guidelines  and 
Discount  Rates  for  Benefit-Cost  AnaiysLs 
of  Federal  Programs,"  sections  5a, 
8(c)(2),  and  13.  which  shows  that 
purchasing  through  debt  financing  m 
less  costly  to  the  Federal  Government 
than  leasing.  Discount  rates  used  should 
be  equal  to  the  grantee's  borrowing 
rates,  to  be  consistent  with  Circular  A- 
94 's  intent  to  reflect  the  entity's  cost  of 
financing.  The  financial  analysis  must 
include  a  comparison  of  the  present     - 
value  of  ?he  projected  total  cash  flows 
of  both  alternatives  over  the  period  the 
asset  is  expected  to  be  used  by  the  non- 
profit organization  in  carrying  out 
federally  sponsored  activities.  The  cash 
flows  associated  with  purchasing  the 
asset  must  include  the  purchase  price, 
anticipated  operating  and  maintenance 
costs  (including  property  taxes,  if 
applicable)  not  included  in  the  debt 
financing,  less  any  estimated  as,set 
salvage  v  alue  at  the  end  of  the  period 
defined  above.  Projected  rental  costs 
should  be  based  on  the  anticipated  cost 
of  renting  comparable  facilities  or 
equipment  at  fair  market  rates  over  tlie 
period  defined  above,  and  any  expected 
maintenance  costs  and  property  taxes  to 
be  borne  by  the  non-profit  orgajiization 
directly  or  as  part  of  the  lease 
arrangement. 

(b)  Financing  is  provided  at  an    ^ 
interest  rate  no  higher  than  the  fair 
market  rate. 

(c)  Investment  earnings,  including 
interest,  on  bond  or  loan  principal, 
pending  payment  of  the  construction  or 
acquisition  costs,  are  used  to  offset 
allowable  interest  cost.  Arbitrage 
earnings  reportable  to  thf»  Internal 
Revenue  Service  are  not  required  to  be 
offset  against  allowable  interest  costs. 

(d)  Where  the  Federal  Government's 
reimbursement  is  expected  to  equal  or 
exceed  51  percent  of  an  ass«?t's  cost,  the 
non-profit  organization  conducts  an 
assessment  that  demonstrates  the  need 
for  the  asset  in  the  conduct  of  federally 
sponsored  activities.  For  assets  costing 
in  excess  of  $10  million,  the  ne«>ds 
assessment  must  be  approved  in 
advance  by  the  cognizant  Federal 
agency  as  a  prerequisite  to  the. 
allowability  of  depreciation  and  interest 
on  debt  related  to  the  facility.  For  assets 
costing  less  than  SlO  million,  the  needs 
assessment  must  be  maintained  on  file 
for  review  by  the  Federal  Government. 

(2)  Interest  on  debt  issued  to  finance 
or  refinance  assets  acquired  before  or 
reacquired  after  the  effective  date  of  this 
policy  is  not  allowable. 

(3)  Federal  cognizant  agencies  shall 
require  non-profit  organizations  to 
compute  interest  on  the  excess  of  the 
depreciation  and  interest 
reimbursement  over  the  bond  principed 


and  interest  payments,  and  that  the 
organizations  treat  the  computed 
interest  as  a  reduction  in  the  interest 
expense  to  be  rmmbursed  by  the  Federal 
Government.  This  provision  is  not 
applicable  in  instances  where  the  non- 
profit organization  makes  an  initial 
equity  contribution  of  25  percent  or 
more  to  purchase  the  asset(s). 

(4)  Substantial  relocation  of  federally 
sponsored  activities  from  a  facility 
financed  by  indebtedness,  the  cost  of 
which  was  funded  in  whole  or  part 
through  Federal  reimbursements,  to 
another  facility  prior  to  the  expiration  of 
the  useful  life  of  the  facility  requires 
Federal  cognizant  agency  approval.  The 
extent  of  the  relocation,  the  amount  of 
the  Federal  participation  in  the 
financing,  and  the  depreciation  charged 
to  date  may  require  negotiation  of  space 
charges  for  Federal  programs. 

IFR  Doc.  94-22997  Filed  »-lS-<M;  8:43  ami 
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SECURTTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34652;  FMe  No.  SB-OTC- 
94-12]  Septeinbef  12, 1994. 

Self- Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Relating  to 
OTCs  Enhancement  of  its  Repo 
TracWng  System 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  ("Act") »  notice  is  hereby 
given  that  on  July  27, 1994,  The 
Depository  Trust  Company  ("DTC") 
filed  with  the  Seoirities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  primarily  by  DTC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
two  enhancements  to  DTC's  Repo 
Tracking  System  CRTS").  The  fu^t 
enhancement  enables  a  participant  of 
DTC  to  instruct  DTC  to  eliminate  that 
participant's  obligation  to  DTC  for  a 
specific  payment  date  on  a  CL'SIP  and 
to  eliminate  the  corresponding 
entitlement  of  the  participant's 
counterparty  on  that  payment  date.  The 


second  enhancement  replaces  the  single 
"catchall"  Repo  position  for  eat;h 
participant  with  a  series  of  Repo 
positioi)  .nwmo  accounts,  one  for  each 
counter|»rty  of  that  participant. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proftosed  rule  change  and  discussed  any 
comments  it  re<»ived  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  hem  IV  below.  DTC  has  prepared 
summaries,  set  forth  In  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

(A )  Self-Reguiatory  Organization 's 
Statement  of  the  Purpose  of.  ond 
Statutory  Basis  for.  the  Proposed  Rule 

Change 

The  purpose  of  this  proposed  rule 
change  is  to  provide  a  repo  buyer  an 
instruction  to  inform  DTC  to  inhibit  the 
buyer's  debit  for  a  specific  income 
payment  on  a  CUSIP  and  to  inhibit  the 
corresponding  inccxne  payment  to  the 
counterparty.  DTCs  current  RTS 
procedures  include  a  Repo  Deliver 
Order  instruction  ("DO"  with  Reason 
Code  81),  a  Repo  Reclaim  instruction 
(al.so  Reason  dsde  81),  and  a  Repo 
Adjustment  instruction. ^  The  first  two 
in.structions  effect  book-entry  transfer  of 
securities  and  also  instruct  DTC  to 
adjust  certain  accounts,  called  "Repo 
positions,"  of  participants.  The  third 
instru«::tion,  which  can  be  issued  only  by 
a  participant  that  is  forfeiting  the  right 
to  receive  future  distributions,  instructs 
DTC  to  adjust  Repo  positions  without 
etTecting  book -entry  transfers  of 
securities. 

DTC's  existing  procedures  provide  for 
the  partidpant  dt>ligated  for  ftiture 
distributions  (fe.,  the  repo  buyer)  to 
instruci  DTC  to  negate  that  obligation.  * 
DTC  will  eliminate  the  participant's 
obligation  on  future  distributions  and 
the  counterpa.-ty's  (i.e.,  the  repo  seller) 
entitlement  to  the  ftiture  distributions 
upon  receipt  of  a  letter  of  instniction  in 


M5U,.S.C.  78«(bt(J)t»9ea). 


-  For  a  defaihd  dfrtcnptiqn  of  th«  Repo  [)pflver 
Order  instruction.  Repo  Reclaim  instniciioo.  anrf 
Repo  Ad^ustmmt  Instroctioa  refcv  to  Secunttn 
Exchant*  AU  Relea^  No.  2»57«,  &5  fH  4J896  IKi!^ 
No.  SK-arC-90-10)  (order  approving  rule  cika;^^ 
r^latirig  to  pTOCfidtua*  and  processing  reptutJidae 
transactions^. 

'For  a  description  i>f  DTCs  procwhinw,  nfur  to 
Securitin  Exitvingc  .\a  IMeaM  No.  Sias 
(Nov«nber  30.  J942)  S7  FR  57519  IFite  Nol  SR- 
OTr-92-ia|  larder  approving  r\i)«  cbaagos  i«Utii^ 
to  DTCs  «nh«nceinent  to  its  Repo  Tnduitg 
System). 


a  prescribed  form  from  the  oblfgated 
participant.  The  proposed  rule  change 
provides  that  DTC  will  eliminate  the 
participant's  obligation  on  a  specific 
distribution  and  the  counterparty's 
corresponding  entitlement  to  the 
specific  distribution  upon  receipt  of  a 
letter  ofinstruction  in  a  prescribed  form 
from  the  obligated  participant. 

DTC  will  accept  the  instructions  from 
tu  o  days  betore  the  distribution 
payment  date  until  11:30  a.m.  (Eastern) 
on  the  distribution  payment  date.  DTC 
will  require  the  instructing  participant 
to  notify  the  counterparty  participant, 
and  the  non-participant  counterparty 
ivhere  applicable,  of  the  instructions  to 
DTC. 

After  DTC  receives  an  instruction,  on 
distribution  payment  date  it  will 
process  a  cash  adjustment  offsetting  the 
RTS  entry  through  the  cash  adjustment 
.("CADJ")  function  on  participants 
terminal  system  ("PTS").  The  repo 
seller  will  receive  an  unsolicited 
message  describing  the  offsetting 
adjustment  over  the  PTS  network.  This 
information  also  will  be  accessible 
through  the  CADJ  inquiry  capability. 
The  repo  buyer's  daily  settlement 
statement  on  payment  date  will  show  a 
debit  automatically  effected  by  RTS  and 
a  credit  of  equal  amount  effected  by 
CADJ,  and  the  repo  seller's  daily 
settlement  statement  on  payment  date 
will  show  an  RTS  credit  offset  by  a 
CADJ  debit.  The  CADJ  adjustment  will 
be  final  and  will  not  be  reversed  if  the 
repo  seller  fails  to  settle  with  DTC  that 
day.^ 

When  DTC  receives  instructions  to 
eliminate  the  obligated  participant's 
obligation  with  respect  to  a  specific 
distribution,  DTC  will  implement  the 
instructing  participant's  instructions 
without  making  any  determination 
about  the  parties'  legal  obligations  to 
each  other.  The  parties  to  the  repo 
transaction  will  then  be  responsible  for 
settling  that  particular  distribution 
payment  outside  of  RTS.  DTC  will  not 
be  responsible  for  processing  any 
further  entries  on  the  payment.  The  repo 
buyer's  instructions  will  apply  only  to 
that  particular  distribution,  and 
subsequent  distributions  will  be  tracked 
in  RTS  as  usual. 

Currently,  RTS  has  a  single  catchall 
repo  position  in  which  all  of  a 
participant's  obligations  and 
entitlements  are  aggregated.  The 
proposed  rule  change  will  establish  a 
separate  repo  position  memo  account 
for  each  participant  with  each  of  its 
counterparties.  The  purpose  of  the 


'  DTC's  Rv!e  9,  including  the  amendments  made 
to  Rule  9  by  SR-DTC-90-10.  authorizes  this 
procedure. 


proposed  rule  change  is  to  give 
participants  easier  access  to  information 
about  their  RTS  obligation  and 
entitlements. 

If  any  participant  of  DTC  becomes 
insolvent  or  DTC  ceases  to  act  on  its 
behalf,  DTC's  existing  RTS  procedures 
will  unwind  all  of  the  participants 
Repo  positions  to  eliminate  any  DTC 
obligations  to  automatically  allocate 
future  distributions  created  by  past  RTS 
transactions  with  the  terminated 
participant  (without  affecting  the 
courterparties'  legal  obligations  of  right 
with  respect  to  the  terminated 
participant).  Before  permitting  a 
participant  to  voluntarily  retire,  DTC 
will  verify  that  the  retiring  participant 
has  closed  out  ail  its  entitlements  and 
obligations  for  future  distributions 
created  by  past  Repo  instructions. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act,  specifically  with  section  17A  of  the 
Act,  and  the  rules  and  regulations 
thereunder  because  it  facilitates  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  by 
giving  users  of  DTC's  RTS  the  same 
degree  of  control  over  income  on 
securities  that  they  have  outside  DTC 
and  by  improving  RTS  users'  access  to 
information  about  their  RTS  obligations 
and  entitlements. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Buriden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessar>'  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Shelf-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  CShers 

DTC  developed  the  specific  payment 
date  RTS  inhibition  in  response  to 
participants'  requests  to  add  this 
nexibility  to  existing  RTS.  Under  the 
existing  RTS.  returns  of  principal  on 
securities  that  return  principal  in 
periodic  payments  until  maturity,  such 
as  collateralized  mortgage  obligations 
(CMOs),  are  paid  to  the  repo  sellers  with 
the  exception  of  the  final  payment  at 
maturity.  The  final  payment  at  maturity 
and  redemption  proceeds  on  other  tjpes 
of  securities  are  paid  to  the  repo  buyers 
regardless  of  RTS  status.  In  addition,  a 
repo  buyer  may  direct  that  all  future 
distributions  on  a  security  be  paid  to  it 
rather  than  the  seller,  consistent  with 
the  Master  Repurchase  Agreement  of  the 
Public  Securities  Association. 

However,  participants  perceived  a 
need  for  specific  single  payment  date 
RTS  inhibition  in  cases  such  as  when  a 


CMC  periodic  payment  before  the  final 
payment  includes  a  principal 
component  large  enough  to  significantly 
affect  the  value  of  the  collateral  securing 
the  repo.  This  can  happen  because  of 
the  volume  of  mortgage  prepayments. 
For  example,  on  a  multi-tranche  CMC  a 
particular  tranche  might  not  be 
receiving  any  principal  payments  (with 
those  payments  allocated  to  earlier 
tranches),  but  then  due  to  prepayments 
paying  down  the  earlier  tranches  that 
tranche  might  suddenly  receive  a 
sizeable  prepayment  of  principal.  One 
participant  reported  incidents  where  the 
prepayment  amounted  to  50%  or  more 
of  the  value  of  the  tranches.  DTC's 
review  of  its  records  spotted  nur.ierous 
prepayments  exceeding  10%  of  tranche 
value  with  some  as  high  as  85%. 
Although  the  tranche  remains 
outstanding,  its  value  as  repo  collateral 
is  dramatically  decreased,  and  the  repo 
buyer  is  exposed  to  significant  credit 
risk  until  the  mark-to-the-market 
payment  is  received. 

While  a  repo  buyer  faced  with  risk 
because  of  a  large  intermediate  principal 
paydown  could  eliminate  the  risk  by 
instructing  DTC  to  redirect  all  future 
distributions  on  the  CUSIP  to  the  repo 
buyer  instead  of  the  repo  seller,'  such 
action  would  deprive  both  the  repo 
buyer  and  the  repo  seller  of  the 
advantages  of  RTS  for  future 
distributions  on  the  CUSIP.  Participants 
thus  requested  a  more  restricted  method 
of  inhibiting  an  RTS  payout.  The 
proposed  rule  change  was  developed 
after  a  number  of  conference  with 
participants.  DTC  received  a  wTitten 
comment  from  the  Dividend  Division  of 
the  Securities  Industry  Association 
supporting  the  proposed  amendment  to 
Repo  tracking.^ 

The  software  to  support  individual 
repo  position  memo  accounts  for  each 
participant-counterparty  combination 
was  developed  for  stock  loan  income 
tracking,  a  proposed  rule  change  that 
was  filed  separately.'  Once  the 
programming  was  done,  it  was  cost- 
effective  to  import  it  into  RTS  to 


"•  For  a  detailed  description  of  redirecting  future 
distributions,  refer  to  Securities  Exchange  Act 
Release  No.  32395  dune  1. 1993).  58  FR  32162  (File 
No.  SR-DTC-92-181  (order  approving  rule  changes 
relating  to  DTC's  enhancement  of  its  Repo  Tracking 
Syslem). 

"Letter  from  Stephen  Hopkins.  President. 
Dividend  Division  of  Securities  Industry 
Association,  to  Donald  Donahue.  Operator  and 
Reorganizatiotv  Officer.  DTC  (|anuar>- 17,  1994). 

'  Securities  Exchange  Ad  Release  No.  3421B 
dune  15.  1994).  (File  No.  SR-DTC-94-07J  (notice 
of  filing  of  a  proposed  rule  change  relating  to  the 
establishment  of  the  stock  loan  income-tracking 
svslem). 
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improve  partidpants's  access  to  RTS 
information. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  berome 
effective  pursuant  to  Section 
19(b)(3)(A)(iJi)  of  the  Act  and  Rule  19b- 
4(e)|4)  thereunder  because  it  effect.ia 
change  in  an  existing  service  of  DTC 
ihat  does  not  adversely  affe<  t  the 
safeguardi.ng  of  securities  or  funds  in 
the  custody  or  control  of  DTC  or  for 
which  DTC  is  responsible  and  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  DTC  or  its  participants. 
At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
intere.st,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  la 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule     ■ 
change  tbat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  Sec.  S.SZ.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  at  the  address  above. 

Copies  of  such  filing  also  will  be 
available  for  inspeaion  and  ctjpying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  the  Hie 
Number  SR-DTC-94-12  and  should  be 
submitted  by  October  7, 1994. 

For  the  Commiuion  by  the  IMvisiuii  uf 

Market  Regulation,  pursuant  to  dflj-gatHd 

authority." 

jFR  Dou  »+-22915  Fifed  9-15-*»;  8  45  ami 

BiLUMCCOOE  mw-*%-m 


[Release  No.  34-34651;  File  Na  SR-PHLX- 
94-^ 

Self-Regulatory  Organ izatioris;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Philadelphia 
Stock  Exchange,  Ire,  Relating  to  ttie 
Storage  of  Option  Customer  Account 
Information  (or  Supervisory  Purposes 

.Soptcmber  12,  1994. 

Pursuant  to  Section  19(b)(  1 )  of  the 
Securities  Exchange  Act  of  1934 
(•'Act"),  15  use.  78s(b)(1),  notice  is 
hereby  given  that  on  July  5,  1994,  the 
Philadelphia  StocJc  Exchange,  Inc. 
CFHLX"  or  "Exchange")  filed  with  the 
Sei.urities  and  Exchange  Commission 
("SEC*  or  "Commission")  the  proposed 
rule  chartge  as  described  in  items  I,  n 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.'  The  Commission  is 
publishing  this  notice  to  solicit 
(»mments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Paragraph  (d),  "Maintenance  of 
Customer  Records."  of  PHLX  Rule  1025, 
"Supervision  of  Accounts,"  requires 
member  organizations  to  maintain  at  the 
branch  office  serviiring  the  customer's 
account  and  at  the  principal  supervisory 
office  background  and  fiiwncial 
information  of  customers  who  have 
been  approved  for  opfion.'r-transactions. 
In  addition,  Commentary  .03  to  PHLX 
Rule  1025  requires  member 
organizations  to  maintain,  at  the 
principal  supervisory  office  with 
furisdiction  over  the  office  servicing  the 
customer's  account,  information  to 
permit  review  of  each  customer's 
options  account  to  determine  the 
compatibility  of  options  transactions 
with  investment  objectix-es,  the  size  and 
frequency  of  options  transactions, 
commission  activity  in  the  account, 
profit  or  loss  in  the  account,  undue 
concentration  in  any  options  class  or 
classes,  and  compliance  with  the 
provisions  of  Regulation  T  of  the 
Federal  Reserve  Board.  The  PHLX 
proposes  to  amend  PHIJC  Rule  1025(d) 
and  Commentary  0.3  to  allow  member 
organ izatio!>s  to  maintain  the  required 
i:ustomer  information  and  account 
statements  off-site,  rather  than  at  the 
principal  supervisory  office,  as  long  as 


"  17  O-R  200.3O-3(a)tt2)  (1993). 


'  On  Augxis?  26,  1994,  the  PHUC  submiRtKi 
AmpnAnerw  No.  1  lo  lh»  pmfxwal  to  dartfir  ihM  the 
purpoM  of  the  proposal  i*  to  a) tow  members  lo 
maintain  required  custonoer  koiomution  and 
acx:ount  stateinents  oft-tiie,  ratho  timo  at  the 
member's  principai  saperviMirjf  offiot,  as  lon^  as 
the  records  an  madily  accessibte  imd  promptly 
retriwabta. 


the  records  are  readily  accessible  ai»d 
promptly  retrievable. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  PHLX.  and  at  the 
Commission. 

U.  Self-Regulatory  Organizatran's 
Statement  of  the  Purpose  of,  and 
Statutory  Basiii  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  ch.TPge 
and  discussed  any  comments  it  re«»ivefi 
on  the  proposed  rule  change.  The  tert 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  IB),  and  (C)  below,  of  the^ 
most  significant  aspects  of  such 
statements 

(A)  Self-Regulatory  Organization'^ 
Statement  of  the  Purpose  of.  and 
Statutory'  Bosh  for,  the  Proposed  Rule 
Change 

CurrenUy,  PHLX  Rule  1025  requires 
written  procedures  for  the  review  and 
maintenance  of  customer  options 
accounts.  Sj)ecifically,  paragraph  (d) 
requires  that  backgrounds,  financial- 
information  and  copies  of  account 
statements  respecting  option-approved 
accounts  be  maintained  at  the  branch 
office  servicing  that  customer's  accxiunf 
as  well  as  at  the  principal  supervisory 
office  with  jurisdiction  over  that  branch 
office.  The  PHLX  proposes  that  the 
requirement  applicable  to  principal 
supervisory  offices  be  amended  to 
permit  the  required  information  to  be 
maintained  at  another  location, 
provided  thai  the  information  is  readily 
accessible  and  promptly  retrievable.  The 
record  retention  requirement  applicable 
to  branch  offices  remains  unchanged, 
such  that  off-site  record  maintenance  is 
not  permissible. 

The  PHLX  states  that  the  increasing 
use  of  computers,  fax  machines,  optical 
disk  and  other  technology^oupled  with 
the  expense  of  storing  records  on-site 
have  resulted  in  more  member 
organizations  storing  records  away  from 
their  principal  supervisory  offices.^  The 
PHLX  states-that  corresponding 
amendments  to  exchange  option  rules 


'  In  June  1993,  ibe  Division  of  Marliet  Regulation 
("Diviskm")  Ksned  a  ito-acTion  letter  permitting 
brokp.r-d«Mt«r»  lo  nMiiMain  ceitdin  records  r»i<jKijed 
by  Rules  17a-3  and  17a-«  under  the  Act  on  optical 
disk  technolotg,  under  certain  oonditionA.  Sen 
Letter  from  Michael  A   Macchlaroli,  AssO«  iate 
Director,  Divi.'iion,  Commission,  lo  Mtchao)  D 
Lidoa  CkalnnaB.  Ad  Hoc  Ractird  RMeotion 
Committee.  SectuitWH  faxtustrr  Ansocialton.  cUi>Hi 
Jtine  \H.  1993 


relating  to  customer  account  records  are 
now  required,  and  that  the  other  self- 
regulatory  organizations  ("SROs")  have 
enacted  similar  amendments  to  their 
rules  ^  or  are  proposing  the  same  to  their 
respective  rules  in  order  to  maintain 
uniformity  among  the  SROs  respecting 
option  account  rules. 

In  view  of  technological  advances,  the 
Exchange  believes  that  it  is  appropriate 
to  permit  the  off-site  storage  of  customer 
records  previously  required  to  be 
maintained  at  a  principal  supervisory 
office.  Technological  advances  such  as 
optical  storage  technology  may  enable 
broker-dealers  to  improve  customer 
service,  due  to  the  speedier  and  higher 
quality  access  to  records  that  optical 
disks  afford.  The  Exchange  also  believes 
that  off-site  storage  should  not 
compromise  the  supervisory  obligations 
of  member/ participant  organizations 
because  the  customer  information 
necessary  to  hilfiU  those  responsibilities 
must  be  easily  accessible  and  promptly 
retrievable. 

Accordingly,  the  Exchange  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act,  in 
general,  and,  in  particular  with  Section 
6(b)(5),  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  as  well  as  to  protect  investors 
and  the  public  interest.  While 
facilitating  the  storage  concerns  and 
technological  needs  of  member 
organizations  whose  principal 
supervisory  offices  would  be  affected, 
the  PHLX  believes  that  the  proposed 
change  to  PHLX  Rule  1025(d)  should    - 
nevertheless  safeguard  the  customer 
protection  purposes  of  maintaining 
customer  account  information  because 
the  information  would  continue  to  be 
readily  accessible  and  promptly 
retrievable,  merely  at  a  different,  usually, 
central,  location.  As  a  result,  the  PHLX 
believes  that  the  Exchange's  ability  to 
investigate  and  access  option  customer 
account  records  would  be  preserved, 
and  possibly  enhanced,  as  computer 
technology  advances. 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(CI  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members  Participants  or  Others 

No  written  comments  were  either  - 
received  or  requested. 


m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:  - 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed"  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  subrnitted  by 
October  7,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

1FR  Doc.  94-22916  Filed  9-15-94;  8:45  ami 
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ACTION:  Notice  of  Application  for 
Exemption  Under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


'See  Sacurities  Exchange  Act  Release  No.  34S64 
[August  19, 1994),  59  FR  44442  (order  approving 
Kile  Na  SR^I»iASD-94-27). 


[Rel.  No.  IC-20544;  File  No.  812-9066] 

Composite  Bond  &  Stock  Fund,  Inc.; 
Notice  of  Application 

September  12. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


'  17  CFR  2O0.3O-3(aMl2)  (19931. 
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APPLICANTS:  Composite  Bond  k  Stock 
Fund,  Inc.,  Composite  Growrth  Fund, 
Inc.,  Composite  Northwest  50  Fund, 
Inc.,  Composite  U.S.  Government 
Securities,  Inc.,  Composite  Income 
Fund,  Inc.,  Composite  Tax-Exempt 
Bond  Fund,  Inc.,  Composite  Cash 
Management  Company,  Composite 
Deferred  Series.  Inc.  (collectively,  the 
"Funds"),  and  Composite  Research  & 
Management  Co.  (the  "Adviser"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(d)  of  the  Act  and  rule 
17d-l  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  the  Funds  to 
pool  uninvested  cash  in  joint  accounts 
and  invest  the  cash  in  short-term 
repurchase  agreements  and  commercial 
paper. 

FILING  DATE:  The  application  was  filed 
on  June  24, 1994,  and  was  amended  on 
Septembers,  1994. 

HEARING  Ofl  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or  for  lavk7ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writers  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549.  The 
Funds:  601  West  Main  Avenue.  Suite 
801.  Spokane,  WA  99201-0613.  The 
Adviser:  1201  Third  Avenue,  12th 
Fioor,  Seattle.  WA  98101. 
FOR  FViRTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942-0147  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division,of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

APPLICANT'S  REPRESCNTATIOMS: 

1.  Each  Fund  is  a  registered  open-end 
management  investment  company.  The 
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Funds  and  any  series  thereof  are 
collectively  referred  to  as  "Portfolios." 
The  Adviser  provides  investment 
advisory  and  management  services  to 
the  Portfolios,  Murphey  Favre  Securities 
Services,  Inc.  provides  administrative 
services  to  the  Portfolios,  and  Investors 
Fiduciary  Trust  Ckjmpany  (the 
"Custodian")  is  the  Portfolios' 
custodian.  Applicants  request  relief  for 
themselves,  future  series  of  the  Funds, 
and  all  other  registered  management 
investment  companies  and  series 
thereof  that  in  the  future  are  advised  by 
the  Adviser. 

2.  At  the  end  of  each  trading  day, 
most  of  the  Portfolios  usually  have 
uninvested  cash  balances  in  their 
accounts  at  the  Custodian.  Applicants 
request  an  order  to  permit  the  Portfolios 
to  deposit  some  or  all  of  their 
uninvested  cash  in  a  single  joint 
account.  The  cash  in  the  account  then 
would  be  invested  in  short-term 
repurchase  agreements  and  commercial 
paper. 

3.  The  joint  account  would  enter  into 
repurchase  agreements  collateralized 
only  by  U.S.  Government  or  agency 
securities.  Each  repurchase  agreement 
investment  would  satisfy  the  investment 
criteria  of  any  Portfolio  participating  in 
such  investment.  The  joint  repurchase 
transactions  will  be  effected  in 
accordance  with  Investment  Company 
Act  Release  No.  13005  (Feb.  2, 1983) 
and  with  other  existing  and  future 
positions  the  Commission  or  its  staff 
may  take  by  rule,  interpretive  release, 
no-action  letter,  release  adopting  any 
new  rule,  release  adopting  any 
arriendments  to  any  existing  rule,  or 
otherwise. 

4.  The  joint  account  also  would  invest 
in  interest  bearing  or  discounted 
commercial  paper.  All  commercial 
paper  purchased  by  the  joint  account 
will  be  a  "First-Tier  security"  as  defined 
in  rule  2a-7  under  the  Act.  Each 
commercial  paper  investment  also 
would  satisfy  the  investment  criteria  of 
any  Portfolio  participating  in  such 
investment.  As  with  repurchase 
agreements,  applicants  acknowledge 
they  have  an  obligation  to  monitor 
published  statements  of  the  SEC  on 
commercial  paper  transactions,  and  in 
the  event  the  SEC  sets  forth  guidelines 
with  respect  to  commercial  paper,  each 
Portfolio  participating  in  commercial 
paper  transactions  made  through  the 
joint  account  will  conform  its 
investments  to  such  guidelines  and  will 
adopt  any  appropriate  standards  and 
guidelines. 

5.  The  Adviser  would  decide  whether 
to  invest  cash  balances  in  the  joint 
account  in  repurchase  agreements  and/ 
or  commercial  paper.  The  joint  account 


may  invest  in  more  than  one  repurchase 
agreement  or  commercial  paper 
instrument.  Each  Portfolio  participating 
in  the  joint  account  would  not 
necessarily  have  its  cash  balances 
invested  in  every  repurchase  agreement 
or  commercial  paper  instrument 
purchased  through  the  joint  account: 
Certain  Portfolios'  investment 
restrictions  may  preclude  their 
participation  in  a  given  repurchase 
agreement  or  commercial  paper 
instrument.  Moreover,  some  Portfolios' 
cash  balances  may  become  available  too 
late  in  the  day  to  be  included  in 
repurchase  agreements  that  already  have 
been  negotiated. 

6.  The  directors  of  each  Fund  have 
considered  the  proposed  joint  account 
and  determined  that  participation  in  the 
joint  account  would  benefit  each 
participating  Portfolio.  Although  the 
Adviser  will  gain  some  benefit  through 
administrative  convenience  and  a 
possible  reduction  in  clerical  costs,  the 
primary  beneficiaries  will  be  the 
Portfolios  because  the  joint  account  will 
be  a  more  efficient  way  of  administering 
investment  transactions. 

Applicants'  Analysis: 

1.  Section  17(d)  of  the  Act  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  effect  any  transaction  in 
which  the  registered  investment 
company  is  a  joint  or  a  joint  and  several 
participant  with  such  person  in 
contravention  of  rules  and  regulations 
proscribed  by  the  SEC.  Rule  17d-l(a) 
provides  that  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  shall  not  participate  in,  or 
effect  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  which  the  registered 
investment  company  is  a  participant 
unless  the  SEC  has  issued  an  order 
approving  the  arrangement. 

2.  Each  Portfolio,  by  participating  in 
the  proposed  account,  and  the  Adviser, 
by  managing  the  proposed  account,  may 
be  joint  participants  in  a  transaction 
within  the  meaning  of  section  17(d),  and 
the  proposed  account  may  constitute  a 
joint  enterprise  or  other  type  of  joint 
arrangement  within  the  meaning  of  rule 
17d-l.  Furthermore,  each  applicant  may 
be  an  affiliated  person  of  each  other 
applicant. 

3.  Although  not  every  Portfolio 
participating  in  the  joint  account  will 
have  an  interest  in  every  instrument 
purchased  through  the  joint  account,  to 
the  extent  a  Portfolio  has  an  interest  in 
a  particular  repurchase  agreement  or 
commercial  paper  instrument,  its 
interest  will  be  proportionate  to  its  cash 
contribution  to  the  purchase  price  of 


such  repurchase  agreement  or 
commercial  paper  instrument,  and  will 
be  computed  on  the  same  basis  as  every 
other  participant  in  such  repurchase 
agreement  or  commercial  paper 
instrument.  Accordingly,  applicants 
believe  that  the  requested  order  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act. 

4.  Applicants  also  believe  that  the 
proposed  joint  account  arrangement 
could  result  in  the  following  significant 
benefits  for  the  Portfolios:  (a)  an 
increase  of  approximately  0.5%  in  the 
annual  rate  of  return  on  the  Portfolios' 
short-term  investments  in  repurchase 
agreements;  (b)  an  increased  ability  to 
invest  funds  that  otherwise  might  not  be 
invested;  and  (c)  an  enhanced  ability  to 
negotiate  reductions  in  transaction  fees. 

5.  Applicants  believe  that  the  method 
of  operating  the  joint  account  would  not 
result  in  any  conflicts  of  interest 
between  any  of  the  Portfolios  or 
between  any  Portfolio  and  the  Adviser, 
and  that  the  operation  of  the  joint 
account  would  be  free  of  any  inherent 
bias  favoring  one  Portfolio  over  another. 

Applicants'  Conditions: 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions. 

1.  A  separate  custodial  cash  account 
at  the  Custodian  will  be  established  for 
the  joint  account  into  which  each 
Portfolio  may  deposit  uninvested  cash 
balances  at  the  end  of  each  trading  day. 
The  joint  account  will  not  be 
distinguishable  from  other  accounts 
maintained  by  any  Portfolio  with  the 
Custodian  except  that-monies  of  the 
Portfolios  will  be  commingled.  The 
account  will  not  have  any  separate 
existence  with  indicia  of  a  separate  legal 
entity.  The  sole  function  of  the  custodial 
joint  account  will  be  to  provide  a 
convenient  way  of  aggregating 
individual  transactions  necessary  for 
management  of  the  Portfolios*  respective 
daily  uninvested  cash  balances. 

2.  Cash  in  the  joint  account  wHl  be 
invested  in  one  or  more  repurchase 
agreement  transactions  and/or 
commercial  paper  transactions.  All 
repurchase  agreement  and  commercial 
paper  transactions  will  have,  with  rare 
exceptions,  an  overnight,  over-the- 
weekend,  or  over-the-holiday  maturity, 
and  in  no  even  will  have  a  maturity  of 
more  than  seven  days. 

3.  Each  Portfolio  will  participate  in  a 
given  investment  through  the  joint 
account  only  to  the  extent  consistent 
with  its  investment  objectives,  policies 
and  restrictions. 

4.  The  Adviser  and  the  custodian  will 
maintain  records  (in  conformity  with 
section  31  of  the  Act  and  rules  and 


regulations  thereunder)  documenting, 
for  any  given  day.  such  Portfolio's 
aggregate  investment  in  the  joint 
account  and  its  pro  rata  share  of  each 
investment  made  through  the  joint 
account  in  which  it  participates. 

5.  Repurchase  agreements  will  be"    - 
"collate'-alized  fully"  as  defined  in  rule 
2a-7  under  the  Act  and  satisfy  the 
uniform  standards  set  by  the  Portfolios 
for  such  investments.  The  securities 
subject  to  the  repurchase  agreement  will 
be  transferred  to  the  Portfolio,  the 
Portfolio's  custodian,  or  a  third  party 
that  qualifies  as  a  custodian  under  the 
Act.  the  securities  will  not  be  held  by 
the  Portfolios'  repurchase  counterparty 
or  by  an  affiliated  person  of  that 
counterparty. 

6.  Each  Portfolio  relying  upon  rule 
2a-7  for  valuation  of  its  net  assets  based 
on  amortized  cost  will  use  the  average 
maturity  of  the  repurchase  agreements 
purchased  by  the  Portfolio  participating 
in  the  account  when  computing  the 
Portfolio's  average  portfolio  maturity 
with  respect  to  the  portion  of  its  assets 
held  in  such  account  on  that  day. 

7.  No  Portfolio  will  be  allowed  to 
create  a  negative  balance  in  the  joint 
account  for  any  reason,  although  it  will 
be  permitted  to  draw  down  its  entire 
balance  at  any  time.  Each  Portfolio's 
decision  to  invest  in  the  joint  account  or 
in  any  given  investment  made  through 
the  joint  account  will  be  solely  at  its 
option.  Nor  Portfolio  will  be  obligated 
either  to  invest  in  the  joint  account  or 
in  any  given  investment  in  the  joint 
account  or  to  maintain  any  minimum 
balance  in  the  joint  account. 

8.  The  Adviser  will  administer  the 
investment  of  the  cash  balances  in  and 
operation  of  the  joint  account  as  part  of 
its  duties  under  the  general  terms  of 
each  Portfolio's  existing  or  any  future 
investment  advisory  contract  and  will 
not  collect  any  additional  or  separate 
fees  for  the  management  of  the  joint 
account. 

9.  The  administration  of  the  joint 
account  would  be  within  the  fidelity 
bond  coverage  required  by  section  17(g) 
"of  the  Act  and  rule  17g-l  thereunder. 

10.  Each  Fund  participating  in  the 
joint  account  will  adopt  procedures 
pursuant  to  which  the  joint  account  will 
operate,  which  will  be  reasonably 
designed  to  provide  that  the 
requirements  of  the  application  will  be 
met.  The  directors  of  each  Fund  will 
make  and  approve  changes  they  deem 
necessary  to  ensure  that  such 
procedures  are  followed.  In  addition, 
the  directors  of  each  Fund  will 
determine,  no  less  frequently  than 
annually,  whether  the  joint  account  has 
been  operated  in  accordance  with  such 
procedures. 
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For  the  Commission,  by  the  Divisioa  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarlasd, 

DeputySecretary. 

[PR  Doc.  94-22974  Filed  9-15-94;  8:45  am) 
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[Release  No.  36-2611^ 

Filings  Under  ttie  Put>iic  Utility  Holding 
Comfkany  Act  of  1935  ("Act") 

September  9, 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appUcation(s) 
and/or  declaration(s)  fw  complete 
statements  of  the  proposed 
transaction{s)  summarized  below,  the 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
October  3, 1994  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  is.sues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  v*rill  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration (s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Entei^  Corp.,  et  al.  (70-8449) 

Arkansas  Power  &  Light  Co. 
("AP&L"),  425  West  Capitol  Avenue, 
Little  Rock,  Arkansas,  72201,  Gulf  States 
Utilities  Co.  ("GSU"),  Edison  Plaza,  350 
Pine  Street,  Beaumont,  Texas,  77704, 
Louisiana  Power  k  Light  Co.  ("LP&L"), 
639  Loyola  Avenue,  New  Orleans, 
Louisiana,  70113,  Mississippi  Power  & 
Light  Co.  ("MP&L"),  308  East  Pearl 
Street,  Jackson,  Mississippi,  39201,  and 
New  Orleans  Public  Service,  Inc. 
("NOPSI"),  639  Loyola  Avenue,  New 
Orleans.  Louisiana,  70113,  all  utility 
subsidiaries  ("Utilities")  of  Entergy 
Corp.  ("Entergy"),  225  Baronne  Street, 
New  Orleans,  Louisiana,  70112,  as  well 
as  System  Energy  Resources,  Inc. 


("SERI "),  1340  Echelon  Parkway, 
Jackson,  Mississippi,  39213,  a  utiUty 
subsidiary  of  Entergy,  Entergy  Services, 
Inc.  ("ESI"),  639  Loyola  Avenue.  New 
Orleans,  Louisiana,  70113,  a  non-utility 
subsidiary  of  Entergy,  System  Fuels,  Inc. 
("System  Fuels"),  Three'  Lakeway 
Center,  3838  North  Causeway 
Boulevard,  Metairie,  Louisiana.  70003,  a 
non-utility  subsidiary  of  Entergy,  and 
Entergy  Operations,  Inc.  ("ECH"),  1340 
Echelon  Parkway,  Jackson,  Mississippi, 
39213,  a  utility  subsidiary  of  Entergy, 
have  filed  an  application-declaration 
under  Sections  6(a),  7,  9(a),  10,  and 
12(b)  of  the  Act  and  Rules  43  and  45 
thereunder. 

The  Utilities  and  SERI  propose  to 
continue  to  finance  their  interim  capital 
needs  through  loans  from  a  money  pool 
and  through  the  issuance  and  sale  of 
unsecured  short-term  notes  and 
commercial  paper  through  November 
30. 1996.  Entergy,  ESI,  EOL  and  System 
Fuels  also  propose  to  continue  to  ' 
participate  in  the  same  money  pool 
through  November  30, 1996  and  to 
extend  certain  loan  agreements. 

In  orders  dated  November  18, 1992 
(HCAR  No.  25680)  ("1992  Order"), 
March  14. 1994  (HCAR  No.  26010),  and 
April  21,  1994  (HCAR  No.  26033),  the 
Utilities  and  SERI  are  authorized 
through  November  30,  1994,  to  make 
unsecured  short-term  loans  through  the 
Entergy  System  Money  Pool  ("Money 
Pool")  and  to  issue  and  sell  unsecured 
short-term  notes  and  commercial  paper 
to  various  commercial  banks  to  meet 
their  respective  interim  capital 
requirements.  In  addition,  in  the  1992 
Order,  Entergy,  ESI,  System  Fuels,  and 
EOI  are  authorized  to  participate  in  the 
Money  Pool  through  November  30, 
1994.  The  Money  Pool  is  composed  of 
available  funds  invested  by  the 
companies  that  participate  in  the  Money 
Pool,  which  funds  can  be  borrowed  by 
those  companies  other  than  Entergy  to 
meet  their  respective  interim  capital 
requirements. 

In  orders  dated  June  5.  1990  (HCAR 
No.  25100)  and  April  29,  1992  (HCAR 
No.  25526).  and  in  the  1992  Order.  EOI 
is  authorized  through  November  30. 
1994  to  (i)  borrow  from  Entergy  up  to 
$15  million  pursuant  to  a  June  6, 1990 
loan  agreement  ("EOI  Loan  Agreement") 
and  an  additional  $5  million  over  which 
the  Commission  has  reserved 
jurisdiction  and  (ii)  enter  into  loan 
agreements  with  banks  to  reduce  the 
amount  Entergy  committed  to  EOI  under 
the  EOI  Loan  Agreement.  Loans  under 
the  EOI  Loan  Agreement  are  evidence 
by  a  note  that  matures  on  November  30, 
1994  ( 'EOI  Note  ").  which  obUgates  EOI 
to  remit  the  $15  million  or  the  aggr^ate 
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unpaid  principal  amount  of  all  loans 
thereunder. 

In  orders  dated  September  17, 1991 
(HCAR  No.  25376)  and  October  23, 1991 
(HCAR  No.  25395).  and  in  the  1992 
Order,  ESI  is  authorized  through 
November  30, 1994  to  (i)  borrow  from 
Entergy  up  $90  million  pursuant  to  a 
September  18, 1994  loan  agreement 
("ESI  Loan  Agreement")  and  (ii)  enter 
into  loan  agreements  with  banks  to 
reduce  the  amount  of  Entergy 
committed  to  ESI  under  the  Loan 
Agreement.  Loans  under  the  ESI  Loan 
Agreement  are  evidenced  by  a  note  that 
matures  on  November  30, 1994  ("ESI 
Note"),  which  obligates  ESI  to  remit  the 
full  $90  million  or  the  aggregate  unpaid 
principal  amount  of  all  loans 
thereunder. 

The  Utilities  and  SERI  propose  to 
continue  to  finance  their  interim  capital 
needs  through  loans  from  the  Money 
Pool  and  through  the  issuance  and  sale 
of  unsecured  short-term  notes  and 
commercial  paper  through  November 
30, 1996.  The  maximum  amount  of 
loans,  notes,  and  commercial  paper 
would  be  $243  million  for  AP&L,  $395 
million  for  GSU,  $236  million  for  LP&L, 
$108  million  for  MP&L,  $39  million  for 
NOPSI,  and  $195  million  for  SERI. 
Entergy.  ESI,  EOI,  and  System  Fuels 
propose  to  continue  to  participate  in  the 
Money  Pool  through  November  30, 
1996.  In  addition,  EOI  and  Entergy 
propose  to  (i)  extend  the  EOI  Loan 
Agreement  and  the  EOI  Note  through 
November  30,  1996  and  (ii)  extend  the 
authorization  for  loan  agreements  with 
banks  through  November  30, 1996. 
Finally,  ESI  and  Entergy  propose  to  (i) 
increase  the  amount  of  the  ESI  Loan 
Agreement  from  $90  million  to  $150 
million  and  extend  the  ESI  Loan 
Agreement  and  the  ESI  Note  through 
November  30, 1996  and  (ii)  extend  the 
authorization  for  loan  agreements  with 
banks  through  November  30. 1996  and 
increase  the  amount  of  the  loan 
agreements  from  $90  million  to  $150 
million. 

The  Utilities  and  SERI  request  that  the 
Commission  reserve  jurisdiction  over 
loans  from  the  Money  Pool  and  the 
issuance  and  sale  of  notes  and 
commercial  paper  in  excess  of  $125 
million  for  AP&L,  $125  million  for  GSU, 
$150  million  for  LP&L,  $100  million  for 
MP&L,  $39  million  for  NOPSI,  $125 
million  for  SERI.  The  Utilities.  SERI. 
Entergy,  ESI,  EOI,  and  System  Fuels 
("Companies")  propose  to  participate  in 
the  Money  Pool,  which  will  continue  to 
be  administered  by  ESI.  The  Money 
Pool  will  consist  of  funds  from  the 
Companies  loaned  on  a  short-term  basis 
to  other  Companies — besides  Entergy — 
or  invested.  The  Companies  will  not 


borrow  funds  to  participate  in  the 
Money  Pool.  Entergy  will  invest  in  the 
Money  Pool  but  under  no  circumstances 
will  Entergy  be  permitted  to  borrow 
funds  from  the  Money  Pool. 

The  Money  Pool  will  be  managed  to 
match  the  available  cash  and  capital 
requirements  of  the  Companies  to 
minimize  the  need  for  loans  by  the 
Companies  from  external  sources. 
However,  the  Companies  might  make 
some  short-term  loans  or  issue  some 
commercial  paper  to  maintain  a  market 
presence.  The  Utilities  and  SERI  will 
have  a  priority  on  funds  from  the  Money 
Pool — ESI,  System  Fuels,  and  EOI  will 
be  permitted  to  borrow  through  the 
Money  Pool  if  there  are  additional  funds 
available.  If  the  available  funds  in  the 
Money  Pool  are  insufficient  for  the 
short-term  capital  requirements  of  the 
Utilities  or  SERI.  those  Companies  will 
use  external  loans  through  banks  and 
sales  of  commercial  paper. 

It  is  proposed  that  certain  operative 
limitations  as  ESI,  EOI,  and  system 
Fuels  loans  through  the  Money  Pool  be 
maintained.  First,  the  aggregate  amount 
of  loans  by  ESI  will  never  exceed  an 
amount  equal  to  the  aggregate  unused 
portion  of  credit  then  available  under 
the  ESI  Loan  Agreement  and  other 
credit  arrangements  hereafter  entered 
into  by  ESI  with  Commission  approval. 
Second,  the  aggregate  amount  of  loans 
by  EOI  will  never  exceed  an  amount 
equal  to  the  aggregate  unused  portion  of 
credit  then  available  under  the  EOI  Loan 
Agreement  and  other  credit 
arrangements  hereafter  entered  into  by 
EOI  with  Commission  approval.  Third, 
the  aggregate  amount  of  loans  by  SERI 
will  never  exceed  the  amount  equal  to 
the  aggregate  unused  portion  of  credit 
then  available  to  SERI  under  other 
credit  arrangements  hereafter  entered 
into  by  SERI  upon  Commission 
approval  with  commercial  banks  or 
other  entities.' 

Some  SERI  credit  arrangements 
require,  in  the  absence  of  waivers,  the 
Money  Pool  loans  be  subordinated 
indebtedness  to  the  extent  that,  under 
certain  circumstances — for  example,  a 
default  under  the  credit  arrangements — 
no  remittance  by  SERI  of  principal  or 
interest  on  Money  Pool  loans  would  be 
permitted  until  all  obligations  under 
such  credit  arrangements  have  been 
discharged.  The  System  Fuels-Bank  of 


'  See  generally  HCAR  No.  24809  (Jan.  31. 1989). 
HCAR  No.  25810  (Oct.  30.  1990),  HCAR  No.  25417 
(Dec.  2.  1991).  and  HCAR  No.  25909  (Oct.  15. 1993) 
(SER]-Bank  of  America  National  Trust  and  Savings 
Association  credit  agreement);  HCAR  No.  24957 
(Sept.  27.  1989)  and  HCAR  No.  25467  (Feb.  5.  1992) 
(System  Fuels-Yasuda  Trust  &  Banking  Co.  credit 
agreement):  HCAR  No.  26006  (March  16. 1994)    . 
(System  Fuels-Entergy  loan  agreement). 


America  credit  agreement  requires  that 
Money  Pool  loans  be  subordinated  to 
the  extent  that,  under  certain 
circumstances — for  example,  a  default 
under  the  credit  agreement — no 
remittance  by  System  Fuels,  without  the 
consent  of  Bank  of  America,  of  principal 
or  interest  on  Money  Pool  loans  would 
be  pennitted. 

ESI  will  invest  funds  not  loaned  to  the 
Companies  and  will  allocate  the  return 
on  those  investments  to  the  Companies 
that  provided  the  excess  funds  on  a  pro 
rata  basis  in  accordance  with  their 
respective  interests  in  such  funds.  ESI 
proposes  to  invest  the  excess  funds  in 
securities  permitted  by  Section  9(c)  of 
the  Act  and  Rule  40  thereunder. 

The  Utilities  and  SERI.  ESI.  System 
Fuels,  and  EOI  will  be  entitled  to 
borrow  an  amount  of  the  total  funds 
available  determined  on  the  basis  of  an 
equal  allocation  of  such  funds  among  all 
Companies,  except  that  where  such  an 
allocation  would  provide  Companies 
funds  in  excess  of  their  capital 
requirements,  such  excess  will  be 
available  for  loans  allocated  among  the 
other  Companies.  To  the  extent  that 
EOI.  ESI,  and  System  Fuels  are 
permitted  to  borrow  through  the  Money 
Pool,  the  funds  available  to  EOI,  ESI, 
and  System  Fuels  will  be  allocated  in 
the  same  manner.  Companies  that 
borrow  will  borrow  pro  rata  from 
Companies  that  lend  in  the  proportion 
that  the  total  amount  loaned  by  the 
Companies  that  lend  bears  to  the  total 
amount  then  loaned  through  the  Money 
Pool. 

Loans  from  and  investments  through 
the  Money  Pool  will  be  evidenced  on 
the  books  of  Companies  that  borrow 
from  or  invest  in  the  Money  Pool.  Loans 
will  be  payable  on  demand,  prepayable 
without  premium,  and  will  bear  interest 
equal  to  the  Daily  Weighted  Average 
Investment  Rate.^  However,  if  there  are 
no  excess  Money  Pool  funds  invested 
and  thus  no  Weighted  Average 
Investment  Rate,  then  the  loans  will 
bear  interest  equal  to  the  Daily  Federal 
Funds  Effective  Rate  quoted  by  tha 
Federal  Reserve  Bank  of  New  York. 

It  is  believed  that  the  cost  of  loans 
through  the  Money  Pool  will  be  less 
than  the  cost  of  external  loans  through 
banks  and  sales  of  commercial  paper, 
and  that  the  yield  and  terms  available  to 
Companies  that  invest  in  the  Money 
Pool  will  be  better  than  the  yields 
otherwise  available  to  the  Companies, 
because  there  is  no  spread  added  to  the 
cost  of  funds  borrowed  and  because 


^The  Daily  Weighted  Average  Investment  Rate 
shall  be  the  aggregate  of  the  total  interest  payable 
on  all  investments  in  the  Money  Pool  multiplied  by 
360  and  then  divided  by  the  total  amount  invested 
in  the  Money  Pool. 


funds  invested  can  be  aggregated  to 
command  better  terms. 

The  Utilities  and  SERI  might  establish 
lines  of  credit  with  various  local 
commercial  banks  ("Local  Banks")  and 
with  various  non-local  commercial 
banks  ("Non-Local  Banks")  on  either  an 
individual  or  a  consolidated  basis.  The 
Utilities  and  SERI  also  propose  to  issue 
and  see  unsecured  short-term  notes 
payable  within  one  year.  The  Utilities 
and  SERI  will  select  the  interest  rate  for 
the  notes  from  four  options — (i)  the 
prime  commercial  loan  rate  ("Prime 
Rate")  from  time  to  tome  in  effect;  (ii) 
the  sum  of  specified  offered  rates  for 
bank  certificates  of  deposit  and  a  margin 
not  in  excess  of  2%  per  annum  ("CD 
Rate");  (iii)  the  sum  of  specified  rates 


offered  for  U.S.  dollar  deposits  in  the 
inter-bank  euro-dollar  market  and  a 
margin  not  in  excess  of  2%  per  annum 
("LIBOR  Rate ');  and  (iv)  a  negotiated 
rate  not  in  excess  of  the  I*rime  Rate 
("Bid  Rate").  The  notes  will,  under 
certain  circumstances  and  with  the 
consent  of  the  banks,  be  prepayable 
without  premium  (except  in  the  case  of 
the  CD  Rate  or  LIBOR  Rate). 

The  Utilities  and  SERI  might  agree  to 
offer  the  banks  a  commitment  fee  not  in 
excess  of  .025%  per  annum  of  the  total 
unused  portion  of  the  lines  of  credit,  to 
maintain  balances  in  accounts  with  the 
Local  Banks  to  yield  the  equivalent  of 
.025%.  or  a  combination  of  both. 

The  Utilities  and  SERI  might  also 
issue  and  sell  commercial  paper  in  the 
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form  of  unsecured  notes  to  mature 
within  270  days,  not  to  be  pre-payable. 
for  a  discount  rate  not  in  excess  of  the 
then-current  maximum  discount  rate 
per  annum.  No  commission  or  fee  will 
be  paid  by  the  Utilities  or  SERI.  The 
commercial  paper  will  be  re-sold,  for 
the  then-current  discount  rate,  on  a  non- 
public basis  to  commercial  banks, 
insurance  companies,  corporate  pension 
funds,  investment  trusts,  foundations, 
colleges  and  university  funds, 
municipal  and  state  funds  and  other 
financial  and  non-financial  corporations 
that  often  invest  funds  in  commercial 
paper. 

Construction  expenditures  for  the 
Utilities  and  SERI  in  1994, 1995,  and 
1996  are  estimated  to  be: 


94 
95 
96 


AP&L 


SI  80.5 
172.1 
174.7 


GSU 


S139.6 
127.5 
118.9 


LP&L 


S133.9 
143.2 
142.1 


MP&L 


SI  30.0 
063.0 
063.0 


NOPSI 


S25.1 
26.1 
26.3 


SERI 


SI  8.0 
21.8 
22.9 


JMI 


In  addition,  the  Utilities  and  SERI 
will  require  capital  funds  during  1994- 
1996  to  meet  scheduled  long-term  debt 
maturities  and  sinking  fund 
requirements  in.amounts  of  $83  million 
for  AP&L,  $215  million  for  GSU,  $162 
million  for  LP&L,  $228  million  for 
MP&L,  $81  million  for  NOPSI,  and  $645 
million  for  SERI. 

Money  Pool  loans  and  receipts  from 
notes  to  banks  and  commercial  paper, 
with  other  funds  available,  will  be  used 
to  provide  interim  capital  for 
construction  expenditures,  to  meet  long- 
term  debt  maturities  and  sinking-fund 
requirements  and  to  refund,  redeem, 
purchase,  or  otherwise  acquire  high-cost 
debt  and  preferred  stock. 

Loans  through  the  Money  Pool, 
pursuant  to  the  ESI  Loan  Agreement, 
and  under  other  external  arrangements 
will  be  used  by  ESI  for  lawful  purposes 
in  connection  with  its  various  functions. 
ESI  expects  to  use  a  portion  of  the  funds 
to  finance  capital  and  other 
expenditures  to  be  incurred  through 
December  31. 1996,  which  include  those 
in  cormection  with  a  new  Corporate 
Training  Center,  telecommunications 
equipment,  the  renovation  of  Entergy 
Corporate  Headquarters,  the  acquisition 
of  aircraft  and  the  ESI  pension  plan. 
Loans  through  the  Money  Pool  will  be 
used  by  System  Fuels  for  lawful 
purposes  in  connection  with  its  various 
functions,  which  include  the  acquisition 
and  ownership  of  nuclear  materials  and 
related  services.  Loans  through  the 
Money  Pool,  pursuant  to  the  EOI  Loan 
Agreement,  and  under  other  external 


arrangements  will  be  used  by  EOI  to 
finance  its  interim  capital  needs.  No 
proceeds  to  the  Companies  through  the 
Money  Pool,  the  issuance  and  sale  of 
notes,  or  the  issuance  and  sale  of 
commercial  paper  will  be  used  to  invest 
directly  or  indirectly  in  exempt 
wholesale  generators  or  foreign  utility 
companies. 

EOI  and  Entergy  propose  to  enter  into 
Amendment  No.  3  to  the  EOI  Loan 
Agreement  ("Amendment  No.  3")  to 
extend  it  through  November  30, 1996 
and  to  provide  for  the  issuance  of  a  new 
note  ("New  EOI  Note")  to  mature  on 
November  30, 1996.  Amendment  No.  3 
will  state  that  the  New  EOI  Note  shall 
replace  and  supersede  the  EOI  Note  and 
represent  the  loans  of  EIO  from  Entergy 
under  the  EOI  Loan  Agreement.  The  EOI 
Loan  Agreement  will  continue  in  full 
force  and  effect  under  the  terms  of 
HCAR  No.  25100. 

.  In  addition,  ESI  and  Entergy  propose 
to  enter  into  Amendment  No.  2  to  the 
ESI  Loan  Agreement  ("Amendment  No. 
2")  to  increase  the  commitment 
thereunder  from  $90  million  to  $150 
million,  extend  its  expiration  date 
through  November  30, 1996,  and  to 
provide  for  the  issuance  of  a  new  note 
("New  ESI  Note")  to  mature  on 
November  30, 1996.  Amendment  No.  2 
will  also  state  that  the  New  ESI  Note 
shall  replace  and  supersede  the  ESI 
Note  and  represent  the  loans  of  ESI  from 
Entergy  under  the  ESI  Loan  Agreement. 
The  ESI  Loan  Agreement  shall  continue 
in  full  force  and  effect  under  the  terms 


authorized  in  HCAR  No.  25376  and 
HCAR  No.  25395. 

The  New  EOI  Note  and  the  New  ESI 
Note  will  be  dated  on  or  about  the  date 
of  issuance  of  the  order  herein  requested 
and  be  stated  to  mature  on  November 
30, 1996.  The  New  EOI  Note  and  the 
New  ESI  Note  will  continue  to  be 
payable  to  the  order  of  Entergy  and  will 
be  prepayable  without  premium.  The 
New  EOI  Note  and  the  New  ESI  Note 
will  bear  interest  on  the  unpaid 
principal  amount  with  interest  based  on 
the  prime  rate  announced  by  Chemical 
Banking  Corporation  in  New  York.  New 
York  from  time  to  time. 

Loans  under  the  EOI  Loan  Agreement 
and  the  ESI  Loan  Agreement  will  be  in 
addition  to  loans  through  the  Money 
Pool.  The  aggregate  principal  amount  of 
loans  to  EOI  pursuant  to  the  EOI  Loan 
Agreement,  through  the  Money  Pool, 
and  through  other  arrangements  shall 
not  exceed  $15  million,  subject  to  a 
prospective  increase  to  $20  million 
pursuant  to  the  above-mentioned 
Commission  reservation  of  jurisdiction. 
The  aggregate  principal  amount  of  loans 
to  ESI  pursuant  to  the  ESI  Loan 
Agreement,  through  the  Money  Pool, 
and  through  other  arrangements  shall 
not  exceed  $150  million.  Finally,  the 
aggregate  principal  amount  of  loans  to 
EOI  and  ESI  through  the  Money  Pool 
shall  not  credit  then  available  to  EOI 
and  ESI  pursuant  to  the  HO  Loan 
Agreement  and  the  ESI  Loan  Agreeriient 
and  other  arrangements. 

EOI  and  ESI  also  request 
authorization  to  extend  the  authorized 
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period  for  external  arrangements  to 
borrow  from  one  or  more  banks  through 
November  30. 1996  and,  in  the  case  of 
F,SI.  to  increase  the  commitment 
thereunder  from  $90  million  to  $150 
million.  Those  external  arrangements 
will  reduce  the  amount  Entergy  has 
committed  to  EOI  under  the  EOI  Loan 
Agreement  and  to  ESI  under  the  ESI 
Loan  Agreement. 

The  proposed  bank  loans  would  be 
evidenced  through  unsecured  notes  in 
an  aggregate  principal  amount  of  up  to 
$15  million  for  EOI,  subject  to  the 
abo\'e-mentioned  increase  to  $20 
million,  and  up  to  $150  million  for  ESL 
The  notes  would  be  payable  by 
November  30. 1996  and  would  bear 
interest  on  the  unpaid  principal  amount 
thereof  at  a  rate  per  annum  selected  by 
EOI  or  ESI  from  the  Prime  Rate,  the  CD 
Rate,  the  LIBOR  Rate  or  the  Bid  Rate. 
The  notes  will,  under  certain 
circumstances  and  with  the  consent  of 
the  banks,  be  prepayable  without 
premium  (except  in  the  case  of  the  CD 
Rate  or  LIBOR  Rate). 

EOI  or  ESI  might  agree  to  offer  the 
banks  a  commitment  fee  not  in  excess 
of  Vb  of  1%  per  annum  of  the  total 
unused  portion  of  the  lines  of  credit,  to 
maintain  balances  in  accounts  with  the 
Local  Banks  to  yield  the  equivalent  of  % 
of  1%.  or  a  combination  of  both.  Entergy 
might  be  required  to  guarantee  the 
obligations  of  EOI  and  ESI  to  the  banks. 
Authorization  for  such  guarantees 
through  November  30. 1996  also  is 
requested.  Neither  EOI  nor  ESI  will 
borrow  from  banks  until  EOI  and 
Entergy,  or  ESI  and  Entergy,  have  filed 
a  poiJt-effective  amendment  with  the 
names  of  the  banks  and  the  terms  and 
conditions  of  the  loans. 

New  England  Electric  System  (70-8453) 

New  England  Electric  System 
("NEES").  25  Research  Drive 
Westborough,  Massachusetts  01582,  a 
registered  holding  company,  has  filed  a 
declaration  under  Sections  6(a)  and  7  of 
the  Act. 

NEES  proposes  to  issue  and  sell  short- 
term  promissory  notes  to  banks  from 
time  to  time  from  November  1, 1994  to 
October  31, 1996  up  to  an  aggregate 
principal  amount  of  $100  million 
("Notes"). 

The  Notes  will  mature  in  less  than 
one  year  from  the  date  of  issuance. 
NEES  will  negotiate  with  banks  the 
interest  costs  of  such  borrowings.  The 
effiective  interest  cost  of  borrowings 
from  a  bank  will  not  exceed  the  greater 
of  the  bank's  base  or  prime  lending  rate, 
or  the  rate  published  in  the  Wall  Street 
loumal  as  the  high  federal  funds  rate, 
plus,  in  either  case,  one  percent.  Certain 
uf  such  borrowings  may  be  without 


prepayment  privileges.  Based  on  the 
current  base  lending  rate  of  7.25%  and 
an  equivalent  or  lower  high  federal 
funds  rate,  the  effective  interest  costs  of 
such  borrowing  would  not  exceed 
8.25%  per  annum. 

Payment  of  the  Notes  prior  to 
maturity  will  be  made  on  the  basis  most 
favorable  to  NEES,  taking  into  account 
fixed  maturities,  interest  rates,  and  any 
other  relevant  financial  consideration. 

For  the  Coaunissioo.  by  the  Division  of 
Investmeat  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland,  * 

Deputy  Secretary. 
|FR  Doc.  94-22917  Filed  9-15-94;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Pubtic  Notic«  2079] 

Advisory  Panel  to  the  United  States 
Section  of  the  North  Pacific 
Anadromous  Fish  Commission; 
Partially  Closed  Meeting 

The  Advisory  Panel  to  the  United 
States  Section  of  the  North  Pacific 
Anadromous  Fish  Commission  will 
meet  on  October  1, 1994.  at  the  Red 
Lion  Hotel,  SeaTac  Airport,  Seattle, 
Washington.  This  session  wall  involve 
discussion  of  the  Second  Annual 
Meeting  of  the  North  Pacific 
Anadromous  Fish  Commission,  to  be 
held  October  10-15, 1994,  in 
Vladivostok,  Russia.  This  discussion 
will  begin  at  7:00  p.m.  and  is  open  to 
the  public 

The  Advisory  Panel  will  also  meet  at 
8:00  p.m.  This  session  will  not  be  open 
to  the  public  inasmuch  as  the 
discussion  will  involve  classified 
matters  pertaining  to  the  United  States 
negotiating  position  to  be  taken  at  the 
Second  Annual  Meeting  of  the  North 
Pacific  Anadromous  Fish  Commission. 
The  members  of  the  Advisory  Panel  will 
examine  various  options  for  the  U.S. 
position  at  the  Second  Annual  Meeting, 
and  these  considerations  must 
necessarily  involve  review  of  classified 
matters.  Accordingly,  the  determination 
has  been  made  to  close  the  8:00  p.m. 
session  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  and  5  U.S.C.  552b  (c)(1) 
and  (c)(9). 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Mr. 
William  E.  Dilday,  Senior  Pacific  Affairs 
Officer,  Office  of  Marine  Conservation 
(OES/OMC),  Room  7820,  U.S. 
Department  of  State,  Washington,  D.C. 
20520-7818.  Mr.  Dilday  can  be  reached 


by  telephone  on  (202)  647-3940  or  by 
FAX  (202)  736-7350. 

Dated:  Septen)t)er  12. 1994.  . 
R.  Tucker  Scully. 

Acting  Deputy  Assistant  Secretary  for  Oceans. 
IFR  Doc  94-22999  Filed  9-15-94;  8:45  am) 

BHXmO  COO€  4710-M-M 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Affordable  Housing  Advisory  Board 
Meeting 

agency:  Thrift  Depositor  Protection 

Oversight  Board. 

ACnON:  Notice  of  meetings. 

SUMMARY:  In  accordance  with  section  - 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.. 
announcement  is  hereby  published  for  a 
meeting  of  the  Affordable  Housing 
Advisory  Board.  The  meeting,  which 
will  be  held  in  two  sessions,  is  open  to 
the  public. 

DATES:  The  Affordable  Housing 
Advisory  Board  will  hold  its  meeting  in 
two  sessions  on  October  3,  and  4, 1994, 
in  Los  Angeles,  Calif: 

I.October  3 — Business/planning 
session. 

2.  October  4 — General  session. 

ADDRESSES:  The  sessions  of  the  meeting 
will  be  held  at  the  following  locations: 

1 .  October  3  Planning  Session — 
Holiday  Inn  Crowne  Plaza,  3540  South 
Figueroa  Street,  8  a.m.  to  noon. 

2.  October  4  General  Session — Federal 
Reserve  Bank  of  Los  Angeles,  950  South 
Grand  Avenue,  8:30  a.m.  noon. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Nevius,  Committee  Management  Officer, 
Thrift  Depositor  Protection  Oversight 
Board.  808  17th  Street,  N.W.. 
Washington,  D.C.  20232,  202/416-2626. 
SUPPtEMENTARY  INFORMATION:  Section 
14(b)  of  the  Resolution  Trust 
Corporation  Completion  Act,  Public 
Law  No.  103-204,  established  the 
Affordable  Housing  Advisory  Board 
(AHAB)  to  advise  the  Thrift  Depositor 
Protection  Oversight  Board  (Oversight 
Board)  and  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  on  policies  and  programs  related 
to  the  provision  of  affordable  housing. 
The  Board  consists  of  the  Secretary  of 
Housing  and  Urban  Development  (HUD) 
or  delegate;  the  Chairperson  of  the 
Board  of  Directors  of  the  FDIC,  or 
delegate;  the  Chairperson  of  the 
Oversight  Board,  or  delegate:  four 
persons  appointed  by  the  Secretary  of 
HUD  who  represent  the  interests  of 
individuals  and  organizations  involved 
in  using  the  affordable  housing 
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programs,  and  two  former  members  of 
the  National  Housing  Advisory  Board. 
The  AHAB's  charter  was  issued  March 
9, 1994. 

Agendas 

An  agenda  will  be  available  at  each 
session  of  the  meeting.At  the  October 
3  planning  session,  the"  Board  will 
identify  issues  to  be  addressed  and 
define  its  role  for  the  next  year,  review 
the  affordable  housing  disposition 
process  and  monitoring  and  compliance 
issues.  Members  of  the  public  who 
attend  the  planning  session  will  be 
asked  to  reserve  questions  or  comments 
until  the  second  session  of  the  meeting 
on  the  following  day.  At  the  October  4 
general  session,  the  AHAB  will  address 
issues  that  include  encompassing 
transition  of  the  RTC's  affordable 
housing  program  into  the  FDIC.  to 
outreach  on  affordable  housing 
opportunities  to  those  with  disabilities, 
property  donations  to  nonprofit 
organizations  and  the  RTC's  and  FDIC's 
monitoring  and  compliance  programs. 
In  addition,  the  AHAB  will  hear  reports 
on  the  U.S.  General  Accounting  Office's 
study  on  the  RTC  Affordable  Housing 
Disposition  Program,  the  Housing 
Opportunity  Hotline  and  the  affordable 
housing  recommendations  from  the 
Series  17  Regional  Advisory  Board 
meetings  held  throughout  the  country 
from  September  13  through  September 
29.  The  AHAB's  chairperson  or  its 
Delegated  Federal  Officer  may  authorize 
a  member  or  members  of  the  public  to 
address  the  AHAB  during  the  public 
forum  portion  of  the  second  session. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  Affordable 
Housing  Advisory  Board  prior  to  or  at 
the  October  4  session  of  this  meeting. 
Seating  is  available  on  a  first-come  first- 
served  basis  for  each  session  of  the 
meeting. 

Dated:  September  13,  1994. 
Jill  Nevius, 

Committee  Management  Officer. 
IFR  Doc.  94-22962  Filed  9-15-94;  8:45  am) 
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ACTION:  Notice  of  public  meeting. 


JMI 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[COD  94-068] 

International  Management  Code  for  the 
Safe  Operation  of  Ships  and  for 
Pollution  Prevention 

AGENCY:  Coast  Guard,  DOT. 


SUMMARY:  The  Coast  Guard  is  planning 
a  public  meeting  to  discuss  the 
implementation  of  the  International 
Maritime  Organization  (IMO) 
International  Management  Code  for  the 
Safe  Operation  of  Ships  and  for 
Pollution  Prevention  (International  Ship 
Management  (ISM)  Code).  The  ISM 
Code  encourages  the  continuous 
improvement  of  safety  management 
skills  within  the  maritime  industry.  In 
keeping  with  the  results  of  a  Coast 
Guard  review  of  its  regulatory 
development  process,  the  Coast  Guard 
will  hold  a  public  meeting  to  provide 
the  public  an  opportunity  to  comment 
and  give  input  into  the  implementation 
of  the  Code. 

DATES:  The  public  meeting  will  be  held 
from  9  a.m.  until  3  p.m.  on  October  18, 
1994. 

ADDRESSES:  The  public  meeting  will  be 
held  in  room  2415,  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Walter  (Bud)  Hunt,  Project 
Manager,  Oil  Pollution  Act  (OPA  90) 
Staff.  (G-MS-A),  (202)  267-6740.  This 
number  is  equipped  to  record  messages 
on  a  24-hour  basis.  Anyone  wishing  to 
make  a  presentation  is  requested  to  call 
this  number  and  give  the  following 
information:  Docket  number  (CGD  94- 
068);  name;  company  or  organizational 
affiliation  (if  any);  and  the  estimated 
amount  of  time  needed  for  the 
comment. 

SUPPt.EMENTARY  INFORMATION: 
Drafting  Information 

The  principal  persons  involved  in 
drafting  this  Notice  are  LCDR  Walter 
(Bud)  Hunt,  Project  Manager,  (202)  267- 
6230;  and  Jacqueline  Sullivan,  Project 
Counsel;  OPA  90  Staff. 

Background  and  Discussion 

On  November  4, 1993,  the 
International  Maritime  Organization 
(IMO)  adopted  resolution  A. 741(18) 
entitled  "International  Management 
Code  for  the  Safe  Operation  of  Ships 
and  for  Pollution  Prevention 
(International  Safety  Management  (ISM) 
Code)."  The  objectives  of  the  ISM  Code 
are  to  improve  safety  at  sea,  to  reduce 
the  occurrence  of  human  injury  or  loss 
of  life,  and  to  minimize  environmental 
and  property  damage  attributable  to 
marine  casualties.  The  ISM  Code  seeks 
to  accomplish  these  objectives  by 
encouraging  the  implementation  of 
safety  management  systems  (SMS)  by 
shipping  companies  with  oversight  by 


national  administrations,  such  as  the 
U.S.  Coast  Guard. 

Beginning  in  1998,  the  ISM  Code  will 
become  mandatory  for  vessels  to  which 
the  Safety  of  Life  at  Sea  (SOLAS) 
convention  applies.  On  July  1, 1998,  the 
ISM  Code  will  become  mandatory  for 
passenger  ships,  passenger  high  speed 
craft,  oil  tankers,  chemical  tankers,  gas 
carriers,  bulk  carriers,  and  car^o  high 
speed  craft  of  500  gross  tons  and  greater. 
On  July  1,  2002,  the  ISM  Code  will 
become  mandatory  for  other  cargo  ships 
and  self  propelled  mobile  offshore 
drilling  units  of  500  gross  tons  and 
greater.  Until  those  dates,  compliance 
with  the  ISM  Code  by  owners  of  the 
various  classes  of  vessels  is  voluntary. 

The  ISM  Code  represents  the 
culmination  of  an  evolving  recognition 
within  the  maritime  industry  that  the 
"human  element"  is  a  critical  factor  in 
preventing  casualty  or  pollution 
incidents.  Historically,  the  international 
maritime  community  approached 
maritime  safety  from  an  engineering  and 
technology  perspective.  International 
standards  addressed  equipment  and 
design  requirements.  However,  despite 
these  requirements,  significant  marine 
casualties  continue  to  occur.  The  ISM 
Code  attempts  to  reduce  these 
occurrences  by  recognizing  that  "human 
factors,"  defined  as  acts  or  omissions  of 
personnel  which  adversely  affect  the 
proper  functioning  of  a  particular 
system,  or  the  successful  performance  of 
a  particular  task,  must  be  addressed  in 
order  to  further  reduce  marine 
casualties  and  pollution.  The  ISM  Code 
acknowledges  that  the  human  element 
includes  both  vessel  personnel,  and  the 
company  management  infrastructure  of 
the  vessel's  owner  or  operator. 
Decisions  made  ashore  can  be  as 
important  as  those  made  at  sea,  and 
therefore  the  ISM  Code  seeks  to  ensure 
that  every  action,  taken  at  any  level 
within  a  company,  is  based  upon  sound 
understanding  of  the  potential 
consequences  on  marine  safety  and 
pollution  prevention.  The  IMO,  in 
resolution  A.647(16),  cited  two  key 
elements  needed  to  realize  the 
objectives  of  the  ISM  Code.  Those 
elements  include  a  philosophical 
commitment  to  safety  at  the  senior 
management  level,  and  an  effective 
organizational  infrastructure  to 
implement  and  monitor  a  safety 
management  program. 

Unaer  the  ISM  Code,  a  shipping 
company's  Safety  Management  Sy.stem 
(SMS)  must  include  the  following 
functional  requirements:  (1)  A  safety 
and  environmental  protection  policy;  (2) 
in.structions  and  procedures  to  ensiin? 
safe  operation  of  ships  and  protection  of 
the  environment  in  compliance  with 


47668 


Federal  Register  /  Vol.  59.  No.  179  /  Friday,  September  16,  1994  /  Notices 


JMI 


relevant  international  and  flag  state 
legislation;  (3)  defined  levels  of 
authority  and  lines  of  communication 
between,  and  amongst,  shore  and 
shipboard  personnel:  (4)  procedures  for 
reporting  accidents  and  nonconfermities 
with  the  provisions  of  the  ISM  Code;  (5) 
procedures  to  prepare  for  and  respond 
to  emergency  situations;  and  (6) 
procedures  for  internal  audits  and 
management  reviews. 

The  Coast  Guard  will  promulgate 
implementing  regulations  when  the  ISM 
Code  becomes  mandatory.  At  present. 
U.S.  certification  is  voluntary. 
Authorized  classification  societies 
currently  issues  SMS  certifications 
under  the  provisions  of  Navigation  and 
Vessel  Inspection  Circular  (NVIC)  No. 
2-94  (March  15. 1994).  These 
certificates  have  neither  force  nor  effect 
under  U.S.  law.  They  indicate  only  that 
a  company  and  its  vessels  comply  with 
the  terms  of  the  ISM  Code  as  interpreted 
by  NVIC  2-94.  as  detennined  by  the 
authorized  class  society.  Implementing 
regulations  would  provide  for  Coast 
Guard  examination  of  shipping 
companies  and  ships  to  which  the  ISM 
Code  applies  to  determine  their 
compliance.  The  Coast  Guard  would 
authorize  the  issuance  of  certificates  to 
companies  and  ships  found  to  be  in 
compliance.  Once  the  IIM  Code  comes 
into  effect,  port  states  around  the  world 
will  check  foreign  flag  vessels  for 
compliance  as  port  calls  are  made. 

Companies  which  own  or  operate 
non-SOLAS  vessels  would  he 
encouraged  to  voluntarily  adopt 
practices  which  comply  with  the 
provisions  of  the  ISM  Code.  If  such 
companies  were  determined  to  be  in 
compliance,  these  companies  and 
vessels  would  be  certified. 

The  Coast  Guard  is  interested  in 
receiving  comments  on  the  potential 
costs  and  benefits  of  this 
implementation  and  on  the  issues 
discussed  in  this  notice.  Specifically, 
the  Coast  Guard  is  interested  in 
receiving  comments  on  methods  by 
which  the  Coast  Guard  can  ensure 
effective  compliance  with  ISM  Code 
standards,  while  minimizing  the  burden 
and  costs  to  the  maritime  industry. 

Implementation  of  the  Code  will 
entail  a  significant  philosophical  shift  in 
the  approach  to  safety  at  sea  and 
environmental  protection.  Because  of 
this,  the  Coast  Guard  has  decided  to 
hold  a  public  meeting  in  order  to  gather 
[Jiiblic  and  industry  input  at  early  stages 
ot  the  development  of  its  implementing 
rt  gulations. 


Dated:  September  12. 1994. 
J.C.  CaH. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief,  Offkx 
of  Marine  Safety.  Security  and  Environmental 
Protection. 
IFR  Doc.  94-23019  Filed  9-15-94;  8:45  am) 
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Federal  Aviation  Administration 
[Docket  No.  27782] 

Proposed  Policy  Regarding  Airport 
Rates  and  Charges 

agency:  Federal  Aviation 
Administration  (FAA),  CKDT. 
ACTION:  Notice  of  proposed  policy: 
extension  of  comment  period  and 
statement  of  intent  to  issue 
supplemental  notice. 

SUMMARY:  This  document  announces  an 
extension  of  the  comment  period  on 
Notice  of  Proposed  Policy  Regarding 
Airport  Rates  and  Charges.  Docket  No. 
27782  (59  PR  29874,  June  9,  1994)  until 
October  15, 1994.  By  a  notice  published 
August  10, 1994,  the  comment  period 
on  the  Notice  of  Proposed  Policy  was 
extended  until  Septemt)er  15.  1994  (59 
PR  41194,  August  10, 1994).  As  a  result 
of  enactment  of  the  Federal  Aviation 
Administration  Authorization  act  of 
1994  (1994  Authorization  Act),  the 
Department  of  Transportation  and 
Federal  Aviation  Administration  (DOT/ 
FAA)  have  determined  that  the 
publication  of  a  supplemental  notice  of 
proposed  policy  may  be  in  order.  This 
notice  is  being  published  to  advise 
interested  persons  of  the  intention  to 
publish  a  supplemental  notice  and  to 
provide  for  an  extension  of  the  comment 
period  to  permit  commenters  to  review 
and  respond  to  the  supplemental  notice 
in  their  comments. 

DATES:  The  comment  period  is  extended 
from  September  15, 1994,  to  October  15, 
1994. 

ADDRESSES:  Comments  should  be 
mailed,  in  quadruplicate,  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
10).  Dockets  No.  27782.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  All  comments 
must  be  marked:  "Docket  No.  27782." 
Comments  on  this  Notice  may  be 
examined  in  room  915G  on  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Barry  Molar.  Airports  Law  Branch 
(AGC-610).  Office  of  the  Chief  Counsel. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone  (202) 
267-3473. 


SUPPLEMENTARY  INFORMATION:  On  June  9. 
1994,  the  Office  of  the  Secretary  of 
Transportation  (OST)  and  the  FAA 
issued  two  related  notices  on  the  subject 
of  Federal  policy  on  airport  rates  and     ■ 
charges.  A  notice  of  proposed  policy 
entitled  "Proposed  Policy  Regarding 
Airport  Rales  and  Charges,"  listed  and 
explained  the  principles  that  the  OST 
and  the  FAA  believe  define  Federal 
policy  on  the  rates  and  fees  that  an 
airport  proprietor  can  charge  to 
aeronautical  users  of  the  airport.  Notice 
94-18,  a  notice  of  proposed  rulemaking 
entitled  "Rules  of  Practice  for  Federally 
Assisted  Airports,"  (Rules  of  Practice) 
proposed  detailed  procedures  for  the 
filing,  investigation,  and  adjudication  of 
complaints  against  airports  for  alleged 
violation  of  Federal  requirements 
involving  rates  and  charges  and  other 
airport-related  requirements  (59  FR 
29880,  June  9.  1994). 

The  FAA  Authorization  Act  of  1994. 
Public  Law  103-305  (1994 
Authorization  Act)  was  signed  into  law 
on  August  23. 1994.  The  1994 
Authorization  Act  includes  provisions  . 
providing  new  policy  guidance  on  the 
reasonableness  of  airport  rales  and 
charges  and  that  direct  the  Secretary  of 
Transportation  to  adopt  guidelines, 
policies  and  procedures  for  resolving  air 
carrier/airport  disputes  over  the 
reasonableness  of  landing  fees.  The 
1994  Authorization  Act  directs  that 
such  guidelines,  policies  and 
procedures  be  adopted  within  90  days 
after  enactment.  The  90.-day  deadline  is 
November  21, 1994. 

One  air  carrier  has  already  suggested 
that  the  current  notif  e  of  proposed 
policy  should  be  withdrawn  as 
inconsistent  with  the  1994 
Authorization  Act.  We  do  not  agree  that 
the  1994  Authorization  Act  requires  so 
extensive  a  revision  to  the  notice  of 
proposed  policy.  However,  based  on 
initial  review  of  the  new  statutory 
provisions,  some  modifications  to  the 
proposed  policy  may  be  in  order  to 
assure  that  the  proposed  policy 
conforms  to  the  statute.  Accordingly, 
the  OST  and  the  FAA  intend  to  publish 
a  supplemental  notice  of  proposed 
policy  with  the  modifications  we 
consider  to  be  appropriate. 

Because  the  supplemental  notice  is 
not  ready  to  publish  at  this  time,  we 
have  concluded  that  an  extension  of  the 
comment  period  until  October  15  is 
appropriate.  This  extension  of  the 
comment  period  should  assure  that 
interested  persons  have  an  opportunity 
to  review  and  address  the  supplemental 
notice  in  their  comments  and  should 
not  preclude  the  OST  and  the  FAA  from 
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meeting  the  statutory  deadline  for 
piibhcation  of  final  policy  guidance. 

In  view  of  the  statutory  deadline, 
further  extensions  of  the  comment 
period  are  not  anticipated.  We  intend  to 
publish  the  supplemental  notice  by 
October  1    T994 

The  FAA  js  simultaneously 
p4iblishing  a  separate  notice  in  the 
federal  Register  with  respect  to  the 
proposed  Rules  of  Practice.  The  notice 
withdraws  proposed  subpart  J,  Alternate 
Procedure  for  Certain  Complaints 
Concerning  Airport  Rates  and  Charges 
and  extends  the  comment  period  on  the 
remamder  of  the  proposal  until 
December  1    1994  In  a  separate  action, 
DOT  mtends  to  publish  for  comment 
proposed  amendments  to  14  CFR  Part 
102  10  provide  procedures  for  resolution 
ol  airport/air  carrier  disputes  over 
iirport  rales  and  charges  by  October  15, 
1994  li  is  anticipated  that  the  comment 
period  for  the  Part  302  proposal  would 
not  exceed  15  days 

Issued  in  Washington  DC  on  September 
1^   1994 

Stephen  H.  Kaplan. 

General  Counsel.  Department  of 

Transportation 

IFR  Doc  94-23023  Filed  9-13-94.  3:34  pm) 
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MInneapolis-St  Paul  International 
(Wold-Chamberiain)  Airport, 
Minneapolis.  MN;  Approval  of  Noisa 
Compatibility  Program 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
progmm  submitted  by  Metropolitan 
Airports  Commission  (MAC)  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  Part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On 
December  10, 1993,  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  Metropolitan 
Airports  Commission  under  Part  150 
were  in  compliance  with  applicable 
requirements.  On  June  8, 1994,  the 
Assistant  Administrator  approved  the 
Minneapolis-St  Paul  International 
(Wold-Chamberlain)  Airport  noise 
jcoinpatibility  program.  Of  the  twenty 
two  (22)  noise  abatement  (NA)  and  land 
use  (LU)  measurers  included  in  the 
program,  thirteen  (13)  were  approved 
outright,  six  (6)  were  approved  on  a 


voluntary  basis,  and  the  remaining  three 
(3)  were  disapproved. 
fFFECnvE  DATE:  The  effective  date  of  the 
FAA's  approval  of  die  Minneapolis-St 
Paul  International  (Wold-Chamberlain) 
Airport  noise  compatibility  program  is 
June  8. 1994. 

FOR  FURTHER  INFOHMATIOH  CONTACT: 
John  M.  Dougherty,  Federal  Aviation 
Administration,  Airports  District  Office, 
6020  28th  Avenue  South,  Minneapolis, 
MN  55450-2706,  (612)  725-4222. 
Documents  reflecting  diis  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its^overall  approval  to  the  noise 
compatibility  program  for  Minneapolis- 
St  Paul  International  (Wold- 
Chamberlain)  Airport,  effective  June  8, 
1994. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  persormel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

(a)  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150. 

(b)  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

(c)  Program  measures  would  not 
create  an  imdue  burden  on  interstate  or 
foreign  commerce,  unjustly  discriminate 
against  types  or  classes  of  aeronautical 
uses,  violate  the  terms  of  airport  grant 


agreements,  or  intrude  into  areas  pre- 
empted by  the  Federal  Government;  and 

(d)  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
ehgible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Minneapolis- 
Airports  District  Office  in  Minneapolis, 
Minnesota. 

The  Metropolitan  Airports 
Commission  submitted  to  the  FAA  on 
Marcy  30, 1992  the  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  November  1,  1990 
through  March  16.  1992.  The 
Minneapolis-St  Paul  International 
(Wold-Chamberlain)  Airport  noise 
exposure  maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  December 
10, 1993.  Notice  of  this  determination 
was  published  in  the  Federal  Register 
on  January  5, 1994. 

The  Minneapolis-St  Paul  International 
(Wold-Chamberlain)  Airport  study 
contains  a  proposed  noise  compatibility 
program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion 
through  the  year  1996.  It  was  reiquested 
that  the  FAA  evaluate  and  approve  this 
material  as  a  noise  compatibility 
program  as  described  in  section  104(b) 
of  the  Act.  The  FAA  began  its  review  of 
the  program  on  Decem^r  10, 1993,  and 
was  required  by  a  provision  of  the  Act 
to  approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 


47670 


Federal  Register  /  Vol.  59.  No.  179  /  Friday.  September  16.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  .179  /  Friday.  September  16.  1994  /  Notices 


47671 


new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180  day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

line  submitted  program  contained 
twenty  two  (22)  proposed  actions  for 
noise  mitigation  on  and/or  off  the 
Airport.  The  FAA  completed  its  review 
and  determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Fart  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Assistant 
Administrator  for  Airports  effective  June 
8. 1994. 

Outright  approval  was  granted  for 
thirteen  (13)  of  the  specific  program 
elements,  six  (6)  elements  were 
approved  on  a  voluntary  basis  only,  and 
the  remaining  three  (3)  were 
disapproved.  The  three  disapproved 
elements  consisted  of  an  extension  of 
Runway  4/22.  which  was  disapproved 
for  purposes  of  the  Part  150;  a  Standard 
instrument  Procedure  (SID),  which  was 
disapproved  due  to  safety  and  efficiency 
concerns;  and  a  freeze  on  Stage  2 
operations  during  the  nighttime  hours, 
which  was  disapproved  since  the 
required  Part  161  process  had  not  been 
successfully  completed.  Additional 
information  is  provided  in  the  Noise 
Compatibility  Plan  and  in  the  Record  of 
Approval. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  on  June 
8. 1994.  The  Record  of  Approval,  as 
well  as  other  evaluatioti  materials  and 
the  documents  comprising  the 
submittal,  are  available  for  review  at  the 
FAA  office  listed  above,  the  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW,  Room  617. 
Washington,  E)C  and  at  the 
administrative  offices  of  the 
Metropolitan  Airports  Commission 
located  at  6040  28th  Avenue  South, 
Minneapolis,  Minnesota. 

Questions  on  this  FAA  determination 
may  be  directed  to  the  individual 
named  above  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT. 

Issued  in  Minneapolis.  Minnesota  on 
August  10, 1994. 
Robert  A.  Huber. 

Acting  Manager,  Minneapolis  Airports 
District  Office.  Minneapolis.  Minnesota.  FAA 
Great  Lakes  Region. 
|FR  Doc.  94-22904  Filed  9-15-94;  8;45  am) 


ACTION:  Notice  of  meeting. 
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Air  Traffic  Procedures  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
October  17  through  October  20. 1994. 
from  9  a.m.  to  5  p.m.  each  day. 
ADDRESS:  The  meeting  will  be  held  in 
the  MacCracken  Room  at  the  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC.      -  .  -  „ 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  W.  Frank  Price,  Executive  Director. 
ATPAC.  Air  Traffic  Rules  and 
Procedures  Service,  800  Independence 
Avenue  SW.,  Washington,  DC  20591. 
telephone  (202)  267-3725. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  19(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2).  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  from  October  17  through  October 
20,  1994,  in  the  MacCracken  Room  at 
the  Federal  Aviation  Administration. 
800  Independence  Avenue  SW.. 
Washington.  DC. 

The  agenda  for  this  meeting  will  cover 
a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

•4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  October  14, 1994.  The 
next  quarterly  meeting  of  the  FAA 
ATPAC  is  planned  to  be  held  from 
January  9-12. 1995.  in  Houston,  Texas. 

Any  memt)er  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 


Issued  in  Washington,  DC  on  September  9, 
1994. 
W.  Frank  Price, 

Executive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 

(FR  Doc.  94-22905  Filed  9-1S-94: 8:45  am) 

BILUNO  COOE  49li»-13-M 


RTCA,  Inc.;  Special  Committee  184 
Third  Meeting;  Minimum  Performance 
and  Installation  Standards  for  Taxi- 
Hold  Position  Lights 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463.  5  U.S.C.  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  184 
meeting  to  be  held  October  3-4. 1994. 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room. 
1140  Connecticut  Avenue,  NW.,  Suite 
1020,  Washington.  DC  20036. 

The  agenda  is  as  follows:  (1) 
Administrative  announcements;  (2) 
Chairman's  introductory  remarks;  (3) 
Review  and  Approval  of  meeting 
agenda;  (4)  Review  and  approve  minutes 
of  last  meeting;  (5)  Review  of  draft 
documents;  (6)  Work  group  drafting 
session;  (7)  Other  business;  (8)  Set 
agenda  for  next  meeting;  (9)  Date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
N.W..  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement,to  the  committee  at  any  time. 

Issued  in  Washington,  D.C,  on  September 
13. 1994. 
Steve  Zaidman. 
Acting  Designated  Officer. 
jFR  Doc.  94-22971  Filed  9-15-94;  8:45  am] 
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Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
the  Fort  Dodge  Regional  Airport,  Fort 
Dodge,  lA 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 

Application. 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Fort  Dodge 


Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Tttle  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  17,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region. 
Airports  Division,  602  E.  12th  Street. 
Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Brad 
Hagen,  Director  of  Aviation,  Ft.  Dodge 
Regional  Airport  at  the  following 
address:  Fort  Dodge  Regional  Airport, 
R.R.  2,  Fort  Dodge,  Iowa  50501. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Fort  Dodge 
Regional  Airport  Commission  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellie  Anderson,  PFC  Coordinator,  FAA, 
Central  Region,  Airports  Division,  601 
E.  12th  Street.  Kansas  City.  MO  64106. 
(816)  426-7425.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Fort  Dodge  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  10,  1994.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Fort  Dodge  Airport 
Commission,  was  not  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  Airport 
Commission  submitted  supplemental 
information  on  August  31,  1994.  to 
complete  the  application.  The  FAA  will 
approve  or  disapprove  the 
supplemented  application,  in  whole  or 
in  part,  no  later  than  December  29, 
1994. 


The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

February.  1995 
Proposed  charge  expiration  date:  March. 

2000 
Total  estimated  PFC  revenue:  $157,222 
Brief  description  of  proposed  project(s): 
Runway  12/30  Overlay.  Taxiways 
A,  B,  C  &  D  Slurry  Seal;  Installation 
of  Part  139  airfield  signs  and 
perimeter  fence. 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT  ". 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Ft.  Dodge 
Regional  Airport,  Fort  Dodge,  Iowa. 

Issued  in  Kansas  City.  Missouri  on 
September  2. 1994. 
George  A.  Hemton. 

Manager.  Airports  Division  Central  Region. 
(FR  Doc.  94-22906  Filed  9-15-94;  8:45  am] 

BILUNG  CODE  4910-1)-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Baldwin  County,  Alabama 

AOeMCY:  Federal  Highway 
Administration  (FHWA),'D0T. 
action:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
Notice  of  Intent  (NOI)  published  on  July 
15, 1993.  for  a  project  from  SR  182  at 
Orange  Beach  to  Baldwin  County  Road 
95  is  revised  to  include  the  segment  Of 
the  route  from  Baldwin  County  Road  95 
north  to  I-IO. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  D.  Wilkerson,  Division 
Administrator,  Federal  Hij^hway 
Administration,  500  Eastern  Boulevard. 
Suite  200.  Montgomery,  Alabama 
36117-2018,  Telephone  (205)  223-7370. 
Mr.  G.  M.  Roberts.  Alabama  Department 
of  Transportation.^  1409  Coliseum 
Boulevard,  Montgomery,  Alabama 
36130.  Telephone  (205)  242-6311. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 


Alabama  ttepartment  of  Transportation, 
is  preparing  two  (2)  Environmental 
Impact  Statements  (EIS's)  for  Alabama 
Project  MAOA-0200(  ).  The  proposal  is 
to  construct  a  multi-lane,  limited  access 
facility  from  Alabama  State  Route  182 
near  Orange  Beach  north  to  Interstate 
Highway  10.  The  project  length  is 
approximately  40.23  kilometers  (25 
miles).  The  new  highway  will  serve  as 
a  proposed  hurricane  evacuation  route 
for  Orange  Beach  and  surrounding 
communities  to  Interstate  10  facilitating 
faster  and  more  efficient  evacuation 
during  emergencies.  A  Notice  of  Intent 
for  Alabama  Project  MAOA-O200(6),  the 
portion  of  the  proposed  hurricane 
evacuation  route  from  Alabama  State 
Route  182  near  Orange  Beach  north  to 
Baldwin  County  Road  95  including  a 
bridge  across  Wolf  Bay,  was  published 
on  July  15,  1993.  It  is  now  intended  to 
circulate  the  draft  EIS's  for  the  portion 
contained  in  the  July  15.  1993,  NOI  and 
the  portion  from  Baldwin  County  Road 
95  north  to  Interstate  Highway  10 
concurrently  with  an  executive 
summary  of  cumulative  impacts. 

Alternatives  under  consideration 
include:  (1)  Alternate  route  locations, 
(2)  a  no  action  alternative,  and  (3) 
postponing  of  action  alternative. 

Early  coordination  has  been  initiated 
with  Federal,  State,  and  local 
environmental  agencies  and  officials. 
Public  involvement  meetings  were  held 
on  November  16  and  17,  1992,  at  Orange 
Beach  and  Eleanor,  respectively. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistant 
Program  Number  20.205.  Highway,  Research. 
Planning,  and  Construction.  The  provisions 
of  OMB  Circular  No.  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally-assisted  programs  and  projects 
apply  to  this  program). 

Issued  on: 
Joe  D.  Wilkerson. 

Division  Administrator.  Montgomery, 
Alabama. 

IFR  Doc.  94-22912  Filed  9-15-94:  8:45  ami 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59.  No.  179 

Friday.  September  16,  1994 


JMI 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govemment  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:45  a.m.,  Friday.: 
September  30,  1994. 

PLACE:  2033  K  St..  N.W..  Washington. 
DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  94-23073  Filed  9-14-94;  9:24  am] 

BILUNG  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:30  a.m.,  Friday, 

September  30. 1994. 

PLACE:  2033  K  St.,  N.W..  Washington, 

D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  94-23072  Filed  9-14-94:  9:24  am) 

BILUNG  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:30  a.m.,  Tuesday, 
September  27, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 

D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314 

lean  A.  Webb, 

Secretory  of  the  Commission. 

IFR  Doc.  94-23071  Filed  9-14-94;  9:24  am] 

BILLING  CODE  ft351-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  10:00  a.m..  Tuesday. 
September  27. 1994. 
PLACE:  2033  K  St..  NW.,  Washington. 
E)C,  Lower  Lobby  Hearing  Room. 
STATUS:  Open. 


MATTERS  TO  BE  CONSIDERED:  Briefing  by 

the  Division  of  Economic  Analysis  on 

their  Report  on  an  Intraday  Analysis  of 

Beef  Packer  Trading  in  Live  Cattle 

Futures. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-23070  Filed  9-14-94;  9:24  am] 

BILUNG  CODE  SSSI-OI-M 

COMMODITY  FUTURES  TRADING  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  47007. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:00  a.m.,  Tuesday, 
September  20,  1994. 
CHANGES  IN  THE  MEETING:  The 
Commodity  Futures  Trading 
Commission  has  cancelled  the  meeting 
to  discuss  enforcement  matters. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
IFR  Doc.  94-23069  Filed  9-14-94;  9:24  am] 
BILUNG  CODE  63St-01-M 

CONSUMER  PRODUCT  SAFETY  COMMISSION 

TIME  AND  date:  2:00  p.m.,  Wednesday, 

September  21. 1994. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Mar>'land. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Lidocaine  and  Dibucaine 

The  staff  will  brief  the  Commission  ona 
child-resistant  packaging  requirement  lender 
the  Poison  Prevention  Packaging  Act  for  the 
topical  anesthetics  lidocaine  and  dibucaine. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda.  MD  20207  (301)  504-0800. 

Dated;  September  14,  1994.  •    • 

Sadye  £.  Dium, 
Secretary. 

[FR  Doc.  94-23155  Filed  9-14-94:  2:53  praj 
BILLING  CODE  635S-01-M 

CONSUMER  PRODUCT  SAFETY  COMMISSION 
TIME  AND  DATE:  9  a.m..  Tuesday. 
September  20. 1994. 


LOCATION:  Room  420.  East  >Vest  Towers^ 
4330  East  West  Highway,  Bethesda, 
Majyland. 

STATUS:  Open  to  the  Public. 
MATTER  TO  BE  CONSIDERED: 

Strings  on  Children's  Clothing 

The  staff  will  brief  the  Commission  on 
options  to  address  risks  to  children  from 
entanglement  in  strings  or  cords  on  their 
clothing. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highw&y. 
Bethesda,  MD  20207  (301)  504-0800. ' 

Dated:  September  14, 1994. 
Sadye  E.  Dunn, 

Secretary. 

[FR  Doc.  94-23154  Filed  9-14-94;  2:53  pm) 

BILLING  CODE  S35S-01-M 

FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting,  Monday,  September  19, 1994 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Monday, 
September  19, 1994,  which  is  scheduled 
to  commence  at  9:30  a.m.,  in  Room  856, 
at  1919  M  Street.  NW.,  Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1 — Cable  Ser\-ices — Title:  Implementation  of 
Section  19  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act 
of  1992 — Annual  Assessment  of  the  Status 
of  Competition  in  the  Marketjor  the 
Deliver\'  of  Video  Programming  (CS  Docket 
No,  94-48).  Summary:  The  Commission 
will  consider  a  Report  to  Congress 

-  concerning  the  status  of  competition  in  the- 
marketplace  for  the  delivery  of  vidt-o 
programming. 

2-— Common  Carrier — ^Title:"ApplicaJ[jons  of 
ACC  Global  Corp.  and  Alanna  Inc.  to  Resell 
International  Private  Lines  for  the 
Pro\'ision  of  Switched  Services  Between 
the  United  States  and  the  United  Xingdom. 
Summary:  The  Commission  will  consider 
applications  seeking  authorization  of 
international  private  line  resale  between 
the  United  States  and  the  United  Kingdom 
whicli  raise  the  issue  of  whether  the 
United  Kingdom  affords  U.S.-based  carriers 
equivalent  resale  opportunities. 

3 — Common  Carrier— Title:  Amendment  of 
Part  68  of  the  Commission's  Rules 
Concerning  Compatibility  of  PBX  and  KTS 
Systems  with  Enhanced  Emergency  Calling 
Systems  (RM-8181)  and  Inquiry  into  the 


Compatibility  of  Wireless  Services  with 
Enhanced  Emergency  Calling  Systems. 
Summary:  The  Commission  will  consider 
addressing  the  compatibility  of  enhanced 
911  calling  systems  with  private  branch 
exchanges,  key  telephone  systems,  and 
wireless  services. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Susan  Lewis  Sallet, 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Tederal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary.  -    _ 

[FR  Doc.  94-23096  Filed  9-14-84;  11:30  am) 
BIUING  CODE  6712-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

September  21, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

T.  Personnel  actions  (apf)ointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Resen-e  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
JVlr.  Joseph  R.  Coyne,  Assistant  to  the 

Board;  (202)  452-3204.  You  may  call 

(202)  452-3207,  beginning  at 

approximately  5  p.m'.  two  business  days 

before  this  meeting,  for  a  recorded 

announcement  of  bank  and  bank 
-  holding  company  applications 

scheduled  for  the  meeting. 

Dated:  September  14.  1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-23110  Filed  9-14-94;  12:27  pml 
BILUNG  CODE  621(M>1-P 


SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [59  FR  46701. 
September  9,  1994). 

STATUS:  Open  meeting. 


PUCE:  450  Fifth  Street.  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  September 
9, 1994. 

CHANGE  IN  THE  MEETING:  Cancellation. 

The  open  meeting  scheduled  for 
Wednesday,  September  14, 1994,  at  2:30 
pm-  has  been  cancelled. 

Commissioner  Schapiro,  as  duty 
officer,  determined  that  Commission 
business  jequired  the  above  change  and 
that  no  eariier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

Dated:  Septemberl  3, 1994. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  94-23128  Filed  9-14-94;  2:07  pmj 
BILUNG  CODE  8010-01-M 
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Part  II 

Department  of 
Transportation 

Federal  Railroad  Administration 

49  CFR  Part  229,  et  al. 

Power  Bral(e  Regulations;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  229,  231,  and  232 

[FRA  Docket  No.  PB-9;  Notice  No.  2] 
RIN  2130-AA73 

Power  Brake  Regulations 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  FRA  proposes  revisions  to 
regulations  governing  train  and 
locomotive  power  braking  systems.  The 
proposed  revisions  are  designed  to 
achieve  safety  by  better  adapting  the 
regulations  to  the  needs  of 
contemporary  railroad  operations  and 
better  facilitating  the  introduction  and 
use  of  advanced  technologies.  These 
proposed  revisions  are  being  issued  in 
order  to  comply  with  recently  enacted 
legislation,  to  respond  to  petitions  for 
rulemaking,  and  to  address  areas  of 
concern  derived  from  experience  in  the 
application  of  existing  standards. 
DATES:  Written  Comments:  Written 
comments  must  be  received  by 
December  31, 19a4.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  expenses  or  delay. 

Public  Hearings:  A  series  of  public 
hearings  will  be  held  on  the  dates  and 
at  the  locations  listed  below  to  provide 
interested  parties  the  opportunity  to 
comment  on  the  proposed  revisions 
contained  in  the  NPRM. 

The  dates  of  the  public  hearings  are 
as  follows: 
Monday,  October  24  and  Tuesday. 

October  25,  1994  at  9  a.m.  in 

Washington.  DC. 
Tuesday,  November  1  and  Wednesday. 

November  2,  1994  at  9  a.m.  in 

Chicago,  Illinois. 
Friday,  November  4,  1994  at  9  a.m.  in 

Newark,  New  Jersey. 
Wednesday,  November  9.  1994  at  9  a.m. 

in  Sacramento.  California. 

Any  person  wishing  to  participate  in 
a  public  hearing  should  notify  the 
Docket  Clerk  at  the  address  provided 
below  at  least  five  working  days  prior  to 
the  date  of  the  hearing.  This  notification 
should  identify  the  hearing  in  which  the 
person  wishes  to  participate,  the  party 
the  person  represents,  and  the  particular 
subject  matter(s)  the  person  plans  to 
address.  The  notification  should  also 
provide  the  Docket  Clerk  with  the 
participant's  mailing  address.  FRA 
reserves  the  right  to  limit  participation 
in  the  hearings  of  persons  who  fail  to 
provide  such  notification. 


ADDRESSES:  (1)  Written  Comments: 
Address  comments  to  the  Docket  Clerk. 
Office  of  Chief  CounseU'RCC-SO, 
Federal  Railroad  Administration,  400 
Seventh  Street  SW.,  Room  8201, 
Washington,  DC  20590.  Comments 
should  identify  the  docket  and  notice 
number,  and  five  copies  should  be 
submitted.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  postcard.  The 
Docket  Clerk  will  indicate  on  the 
postcard  the  date  on  which  the 
comments  were  received  and  will  return 
the  card  to  the  addressee.  The  dockets 
are  housed  in  Room  8201  of  the  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Public  dockets 
may  be  reviewed  between  the  hours  of 
8:30  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  holidays. 

(2)  Public  Hearings:  Hearings  to 
discuss  particular  issues  will  be  held  at 
these  locations: 

Washington,  DC:  Nassif  Building, 
Conference  Room  2230,  400  Seventh 
Street  SW.,  Washington,  DC. 

Topics:  Issues  relevant  to  all 
operations. 

Chicago:  U.S.  Army  Corps  of 
Engineers,  12th  Floor  Conference  Room, 
111  North  Canal  Street,  Chicago,  Illinois 

Topics:  Issues  relevant  specifically  to 
freight  operations. 

Newark:  Peter  W.  Rodino  Federal 
Building,  Conference  Room  204-205, 
970  Broadway,  Newark.  New  Jersey 

Topics:  Issues  relevant  specifically  to 
passenger  and  commuter  operations. 

Sacramento:  Clarion  Hotel,  700  16th 
Street,  Sacramento.  California  Tel:  (800) 
443-0880 

Topics:  Issues  relevant  to  all 
operations. 

Persons  desiring  to  participate  in  any 
of  the  hearings  should  notify  the  Docket 
Clerk  by  writing  to:  Docket  Clerk,  Office 
of  Chief  Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street  SW., 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Rolf 
Mowatt-Larssen,  Chief,  Motive  Power 
and  Equipment  Division,  Office  of 
Safety,  RRS-14,  Room  8326,  FRA.  400 
Seventh  Street  SW.,  Washington,  DC 
2059O  (telephone  202-366-4094  or  202- 
366-9186),  or  Thomas  Herrmann.  Trial 
Attorney,  Office  of  the  Chief  Counsel. 
FRA.  400  Seventh  Street  SW., 
Washington,  DC  20590  (telephone  202- 
366-0628). 

SUPPLEMENTARY  INFORMATION: 

INTRODUCTION 

Background 

49  U.S.C.  §  20141  (formerly  contained 
in  Section  7  of  the  Rail  Safety 


Enforcement  and  Review  Act  (RSERA), 
Pub.  L.  No.  102-365  (September  3, 
1992),  amending  Section  202  of  the 
Federal  Railroad  Safety  Act  (FRSA)  of 
1970.  formerly  codified  at  45  U.S.C.  421. 
431  et  seq.).  by  adding  a  new  subsection 
related  to  power  brake  safety  which 
ststcs* 

(r)  POWER  BRAKE  SAFETY.— (1)  The 
Secretary  shall  conduct  a  review  of  the 
Department  of  Transportation's  rules 
with  respect  to  railroad  power  brakes, 
and  not  later  than  December  31, 1993,. 
shall  revise  such  rules  based  on  such 
safely  data  as  may  be  presented  during 
that  review. 

(2)  In  carrying  out  paragraph  (1).  the 
Secretary  shall,  where  applicable, 
prescribe  standards  regarding  dynamic 
brake  equipment. 

(3)(A)  The  Secretary  shall  require  2- 
way  end  of  train  devices  (or  devices  able 
to  perform  the  same  function)  on  road 
trains  other  than  locals,  road  switchers, 
or  work  trains  to  enable  the  initiation  of 
emergency  braking  ft-om  the  rear  of  the 
train.  The  Secretary  shall  promulgate 
rules  as  soon  as  possible,  but  not  later 
than  December  31.  1993,  requiring  such 
2-way  end  of  train  devices.  Such  rules  . 
shall  at  a  minimum — 

(i)  set  standards  for  such  devices 
based  on  performance; 

(ii)  prohibit  any  railroad,  on  or  after 
the  date  that  is  one  year  after 
promulgation  of  such  rules,  from 
acquiring  any  end  of  train  device  for  use 
on  trains  which  is  not  a  2-way  device 
meeting  the  standards  set  under  clause 

(i): 

(iii)  require  that  such  trains  be 
equipped  with  2-way  end  of  train 
devices  meeting  such  standards  not  later 
than  4  years  after  promulgation  of  such 
rules;  and 

(iv)  provide  that  any  2-way  end  of 
train  device  acquired  for  use  on  trains 
before  such  promulgation  shall  be 
deemed  to  meet  such  standards. 

(B)  The  Secretary  may  consider 
petitions  to  amend  the  rules 
promulgated  under  subparagraph  (A)  to 
allow  the  use  of  alternative  technologies 
which  meet  the  same  basic  performance 
requirements  established  by  such  rules;- 

(C)  In  developing  the  rules  required 
by  subparagraph  (A),  the  Secretary  shall 
consider  data  presented  under 
paragraph  (1). 

(4)  The  Secretary  may  exclude  from  - 
the  rules  required  by  paragraphs  (1),  (2), 
and  (3)  any  category  of  trains  or  rail 
operations  if  the  Secretary  determines 
that  such  an  exclusion  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety.  The  Secretary  shall  make  public 
the  reasons  for  granting  any  such 
exclusion.  The  Secretary  shall  at  a 


minimum  exclude  from  the 
requirements  of  paragraph  (3) — 

(A)  trains  that  have  manned  cabooses; 

(B)  passenger  trains  with  emergency 
brakes; 

(C)  trains  that  operate  exclusively  on 
track  that  is  not  part  of  the  general 
railroad  system; 

(D)  trains  that  do  not  exceed  30  mile's 
per  hour  and  do  not  operate  on  heavy 
grades,  except  for  any  categories  of  such 
trains  specifically  designated  by  the 
Secretary;  and 

(E)  trains  that  operate  in  a  push  mode. 
Pub.  L.  No.  102-365,  §  7;  45  U.S.C. 
431(r). 

On  December  31,  1992,  FRA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM) 
concerning  the  possible  revision  of  the 
power  brake  regulations  (57  FR  62546). 
The  ANPRM  provided  background 
information  and  presented  questions  on 
various  subjects  including:  die  use  and 
design  of  end-of-train  (EOT)  telemetry 
devices;  the  air  flow  method  of  train 
brake  testing;  the  additional  testing  of 
train  air  brakes  during  extremely  cold 
weather;  the  training  of  employees  to 
perform  train  brake  tests  and 
inspections;  computer-assisted  braking 
systems;  the  operation  of  dynamic 
brakes  on  locomotives;  and  other 
miscellaneous  subjects  relating  to 
conventional  brake  systems  as  well  as 
information  regarding  high  speed 
passenger  train  brakes.  The  questions 
presented  in  the  ANPRM  on  the  various 
topics  were  intended  as  fact-finding 
tools  and  were  intended  to  elicit  the 
views  of  those  persons  outside  FRA 
charged  with  ensuring  compliance  with 
the  power  brake  regulations  on  a  day-to- 
day basis. 

Following  publication  of  the  ANPRM. 
FRA  conducted  four  days  of  technical 
workshops  in  early  1993  to  elicit 
information  and  views.  Workshops  were 
conducted  in  Kansas  City,  Missouri  on 
February  17;  in  Chicago,  Illinois  on 
March  2  and  3;  and  in  Newark  New 
Jersey  on  March  9.  These  workshops 
were  attended  by  at  least  seventeen 
railroads,  three  organizations 
representing  railroads,  four  labor 
organizations  and  various  individual 
members  of  the  organizations,  four 
manufacturers  of  train  brake-related 
equipment,  and  several  governmental 
agencies.  Written  comments  were 
received  from  most  of  these  parties  or 
their  individual  members.  In  addition  to 
the  written  comments  received  from  the 
parties  that  attended  the  workshops, 
wTitten  comments  were  also  received 
from  one  other  railroad,  one  state  public 
utilities  commission,  one  state  transit 
authority,  and  one  private  citizen. 


FRA  has  carefully  considered  all  of 
the  oral  and  written  comments  offered 
by  the  various  parties.  The  resulting 
Notice  of  Proposed  Rulemaking  (NPRM) 
is  based  on  these  comments  as  well  as 
FRA's  experience  with  enforcing  the 
current  power  brake  regulations. 

Prologue 

FRA's  institutional  experience  in 
locomotive  and  train  braking  safety 
extends  backwards  in  time  to  creation  of 
the  Department  of  Transportation  in 
1967  (at  which  time  the  Bureau  of 
Railroad  Safety  and  its  functions  were 
transferred  from  the  Interstate 
Commerce  Commission),  to  the  passage 
of  the  Power  or  Train  Brakes  Safety 
Appliance  Act  of  1958,  and  uhimately 
to  the  passage  of  the  original  Safety 
Appliance  Act  100  years  ago.  Current 
FRA  personnel  have,  during  prior  years, 
served  in  a  variety  of  capacities  on  every 
major  railroad.  Each  of  them  has  been 
exposed — in  their  combined  Federal 
and  private  sector  careers — to  a  vastly 
richer  panorama  of  American 
railroading  than  most  railroad 
employees  will  enjoy  in  a  lifetime. 
These  railroad  safety  inspectors, 
supervisors,  and  managers  contribute 
daily  to  the  rulemaking  judgments 
ultimately  expressed  by  the  Federal 
Railroad  Administrator,  and  the  agency 
has  made  a  special  effort  in  this 
proceeding  to  tap  the  knowledge  that 
these  individuals  possess  to  ascertain 
the  means  by  which  public  and 
employee  safety  may  be  secured. 

The  experience  of  the  agency  yields 
the  following  broad  findings.  These 
finding  are  based  upon  hundreds  of 
accident  investigations,  tens  of 
thousands  of  days  of  inspection  acti\ity. 
and  hundreds  of  thousands  of  contacts 
with  railroad  employees,  super\'isors, 
and  managers,  as  well  as  the  comments 
to  this  docket: 

•  In  general,  locomotive  and  train 
brake  safety  is  good.  Investments  in 
improved  technology  offer  the 
possibility  of  further  progress  in  the 
future. 

•  However,  exceptions  to  this  rule  are 
numerous  and  persistent. 

•  Exceptions  often  derive  from 
railroads'  attempts  to  speed  the 
provision  of  efficient  transportation 
services. 

•  The  current  structure  of  the 
regulations  tends  to  impede  efficient 
provision  of  transportation  ser\'ices, 
while  creating  incentives  to  evade  the 
regulations  and  imposing  certain 
requirements  that  are  not  effective  in 
practice. 

•  Accordingly,  continuation  of  the 
current  regulatory  structure — which 
with  every  passing  year  becomes  less 


well  adapted  to  the  current  realities  of 
the  industry — is  likely  to  erode  safety 
over  time. 

Train  Brake  Inspections 

The  principal  problems  addressed  in 
this  notice  concern  the  safety  of 
conventional  freight  trains.  In 
particular,  the  current  regulations  focus 
great  attention  on  intensive  and  often 
repetitive  train  brake  inspections 
conducted  at  departure  from  major 
terminals  and  at  fixed  inter\als  en  route. 
Under  these  circumstances,  tremendous 
incentives  exist  to  "overlook"  or  fail  to 
inspect  rigorously  for  what  may  be 
viewed  as  minor  defects  on  individual 
cars.  In  some  cases,  personnel  have  been 
instructed  to  disregard  defective 
conditions  in  order  to  move  trains,  after 
which  FRA  has  often  been  required  to 
resolve  (or  attempt  to  resolve)  disputed 
claims  of  responsibility  in  the  context  of 
enforcement  actions. 

This  system  encourages  railroads  to 
assign  inspection  duties  to  train  crews 
who — while  notably  competent  and 
alert  in  their  normal  duties — have  often 
received  little  training  in  inspection  of 
increasingly  diverse  power  brake 
arrangements  and  other  safety-critical 
components  of  freight  equipment.  As  a 
result  of  this  and  other  factors,'  the 
number  of  qualified  mechanical 
personnel  employed  by  the  railroads 
and  the  number  of  locations  at  which 
such  personnel  are  deployed  have 
declined  rapidly.  In  a  system  that 
ensures  minimum  economies  of  scale, 
repair  trucks  equipped  with  an 
increasing  array  of  equipment  are  then 
used  to  provide  spot-repair  capability  at 
outlying  points  in  cases  where  cars 
cannot  be  moved  safely  prior  to  repair 
(or  where,  as  in  the  case  of  the  statutory 
power  brake  requirements,  mov  pment  is 
prohibited  by  law).  Although  this 
process  of  consolidation  and  adaptation 


'  FRA  is  intinulely  familiar  with  other  factors  that 
compiicaie  this  analysis.  In  particular,  the 
competitive  environment  fostered  by  deregulation 
of  the  motor  carrier  and  railroad  industries  has  led 
to  intensive  cost  cutting  through  rationaliTation  of 
plant,  more  effective  utilization  of  equipment, 
substitution  of  automated  information  systems  for 
manual  systems,  and  reduction  of  payrolls  through 
reductions  in  force  and  contracting  out  of  work 
previously  performed  by  raihtiad  employees.  For 
the  railroads,  reducing  employment  has  become  an 
i.T.perative  that  threatens  to  drive  itself  out  of 
control.  For  instance,  the  Railroad  Retirement 
System  depends  upOn  employer  contributions  on 
behalf  of  less  than  275.000  employees  to  support 
over  372.000  retirees.  With  every  employee 
removed  from  the  rolls,  the  likelihood  increases 
that  further  increases  in  Railroad  Retirement  Taxes 
will  be  required — creating  further  perceived 
incentives  to  reduce  emplovmenl. 

A  long-term  shift  in  car  ownership  has  also 
affticted  railroad  employment  decisions. 
Approximately  40  percent  of  the  freight  car  fleet  is 
now  privately  owned,  including  virtually  all  tnnk 
cars  used  in  revenue  senice. 
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may  have  been  both  necessary  and 
healthy  in  its  earlier  stages,  it  now 
threatens  to  leave  the  railroads  short  of 
qualified  mechanical  forces  and 
excessively  dependent  on  contract 
repair  facilities. 

Adequate  deployment  of  mechanical 
employees  will  remain  necessary  for  the 
foreseeable  future,  both  to  foster  power 
brake  safety  and  to  ensure  that  other 
components  of  locomotives  and  cars  are 
adequately  inspected  and  maintained. 
Federal  regulations  should  encourage 
this  process  through  reasonably 
structured  incentives  while  avoiding 
any  attempt  at  micromanagement  of 
business  decisions.  This  notice 
embodies  a  strategy  to  achieve  safety  in 
the  short  term — train  by  train — while 
encouraging  adequate  deployment  of 
mechanical  personnel  to  provide  the 
eyes,  hands  and  minds  necessary  for 
effective  maintenance  of  railroad  rolling 
stock. 

General  Revision  of  Standards  for 
Freight  and  Passenger  Service 

Commenters  in  this  proceeding  have 
noted,  and  FRA  agrees,  that  the  current 
regulations  fail  to  adequately  delineate 
between  requirements  for  conventional 
freight  braking  systems  and  the  more 
diverse  systems  for  various  categories  of 
passenger  service.  FRA  also  agrees  that 
the  regulations  should  be  updated  to 
recognize  contemporary  electronic 
systems  that  are  used  to  control 
elements  of  power  brake  systems.  • 
Finally,  FRA  has  learned  over  years 
since  passage  of  the  Power  or  Train 
Brakes  Safety  Appliance  Act  of  1958. 
which  required  adoption  of  the 
Association  of  American  Railroads' 
(AAR)  reconmiended  practices  as 
regulatory  text,  that  improvements  in 
clarity  are  badly  needed. 

Accordingly,  FRA  proposes  a 
comprehensive  revision  of  the 
regulations  that  preserves  useful 
elements  of  the  current  system  in  the 
framework  of  an  entirely  new 
document. 

The  resulting  proposed  changes 
balance  the  concerns  of  rail  labor  and 
management  and  would  increase  the 
effectiveness  of  the  regulations.  The 
NPRM  includes  significant  incentives  to 
the  railroads  to  encourage  the  use  of 
qualified  mechanical  forces  to  conduct 
train  brake  system  tests  at  major 
terminals  where  long-haul  trains 
originate.  The  NPRM  also  proposes 
requirements  to  check  abuses  in  the 
single  car  test  program.  The  overall 
regulatory  proposal  focuses  on  safety 
performance  rather  than 
micromanagement  of  the  '■ailroads. 

In  developing  this  proposal  FRA 
engaged  in  a  systems  approach  to  the 


power  brake  regulations.  FRA 
considered  all  aspects  of  a  railroad 
operation  and  the  effects  that  the  entire 
operation  has  on  the  train  and 
locomotive  power  braking  systems. 
Therefore,  these  proposed  requirements 
not  only  address  specific  brake 
equipment  and  inspection  requirements, 
but  also  attempt  to  encompass  other 
aspects  of  a  railroad's  operation  which 
directly  affect  the  quality  and 
performance  of  the  braking  system,  such 
as:  personnel  qualifications; 
maintenance  requirements;  written 
procedures  governing  operation, 
maintenance,  and  inspection;  record 
keeping  requirements;  and  the 
development  and  integration  of  new 
technologies.  Consequently,  FRA  views 
this  proposal  as  an  organic  whole,  with 
any  one  of  its  individual  requirements 
being  necessary  to  ensure  the 
effectiveness  of  the  others. 

As  an  additional  aspect  of  this 
systems  approach,  FRA  considered  the 
role  that  shortline  railroads  have  in 
today's  freight  industry.  FRA  believes 
that  the  current  marketplace  requires 
Class  I  railroads  and  shortline  railroads 
to  operate  as  an  integrated  system.  Many 
of  today's  shortlines  rely  on  Class  I 
railroads  for  the  training  of  their 
employees  and  the  maintenance  of  their 
equipment.  In  addition,  many  shortline 
railroads  and  Class  I  railroads 
interchange  and  operate  each  others 
equipment.  Therefore,  except  in  limited 
circumstances,  it  is  impossible,  from  a 
regulatory  standpoint,  to  separate 
shortline  railroads  from  Class  I 
railroads.  Therefore.in  order  to  ensure 
the  safety  and  quality  of  train  and 
locomotive  power  braking  systems 
throughout  the  entire  freight  industry, 
this  proposal  generally  imposes  a 
consistent  set  of  requirements  on 
shortline  and  Class  I  railroads  as  a 
group.  Although  FRA  recognizes  that 
many  of  the  operational  benefits  created 
by  this  proposal  are  not  available  to 
most  shortline  operations,  FRA  feels 
that  the  integrated  nature  of  the  freight 
industry  requires  that  universally 
consistent  requirements  be  imposed  on 
both  shortline  and  Class  I  railroads. 

The  proposed  rule  is  justified  on  the 
basis  of  operating  cost  savings  to  the 
industry  as  a  whole.  Cost  savings  due  to 
accident/incident  prevention  were 
quantified  to  some  extent  but  were  not 
included  in  the  cost  impact  analysis. 
See  49  CFR  §  225.5.  Although 
significant  accident/incident  reduction 
will  occur  due  to  the  proposed  rule,  the 
benefits  were  not  fully  quantified 
because  of  the  need  to  proceed  with 
satisfaction  of  the  statutory  mandate,  the 
already  positive  benefit  to  cost  ratio, 
and  the  difficulty  associated  with 


quantifying  the  effectiveness  of  some  of 
the  proposals  prior  to  further  public 
comment.  A  detailed  discussion 
regarding  the  quantifying  of  benefits 
derived  from  accident/incident 
reduction  is  provided  in  the  Regulatory 
Impact  section  of  the  preamble  and  in 
the  Appendix  to  the  Regulatory 
Analysis. 

FRA  recognizes  that  some  of  the 
provisions  contained  in  this  proposal 
may  affect  other  FRA  regulations 
currently  in  existence.  For  example,  the 
provisions  regarding  Special  Notices  for 
Repair  for  freight  cars  and  locomotives 
contained  at  Part  216  of  this  chapter  do 
not  address  nonconformity  with  the 
requirements  proposed  in  this  part. 
Other  FRA  regulations  that  may  be 
affected  by  these  proposed  requirements 
are  the  Freight  Car  Safety  Standards,  the 
signal  inspection  standards,  and  the 
Locomotive  Engineer  Qualification 
Standards  contained  at  Parts  215,  236, 
and  240  of  this  chapter  respectively. 
Consequently,  after  issuance  of  a  final 
rule,  FRA  will  make  whatever 
conforming  or  clarifying  changes  to 
FRA's  other  regulations  that  are  deemed 
necessary. 

Discussion  of  Comments  and  General 
FRA  Conclusions 

For  purposes  of  discussion,  the 
comments  may  be  grouped  in  four 
categories  by  origin:  (1)  Railroad  labor 
organizations  and  their  individual 
members,  (2)  railroad  management 
representatives.  (3)  manufacturers  of 
train  brake  equipment,  and  (4)  other 
commenters.  FRA  noted  both  the 
common  themes  expressed  by  members 
of  these  groups  and  the  many  variations 
on,  and  exceptions  to,  those  themes. 
Discussions  follow  with  respect  to  the 
primary  issues  addressed  by  the 
commenters. 

/.  EOT  Telemetry  Devices 

Since  the  advent  of  EOT  devices, 
technologicaLadvances  have  been  made 
to  incorporate  "two-way 
communication"  into  the  system.  The 
two-way  EOT  device,  in  addition  to  the 
features  of  the  one-way  EOT  device,  has 
the  ability  of  transmitting  from  the 
controlling  locomotive  an  emergency 
brake  application  that  begins  at  the  rear 
of  the  train.  This  is  a  desirable  feature 
in  event  of  a  blockage  in  the  brake  pipe 
that  would  prevent  the  pneumatic 
transmission  of  the  emergency  brake 
application  throughout  the  entire  train. 
In  1986,  FRA  concluded  that  mandating 
the  installation  of  two-way  EOT  devices 
was  not  warranted.  However,  at  that 
time  FRA  made  a  public  commitment  lo 
monitor  developments  in  EOT  device 
technology  and  to  review  the  subject 


periodically.  51  FR  17300. 17301  (May 
9, 1986). 

Since  1986,  significant  advances  have 
been  made  in  the  development  of  two- 
way  EOT  devices,  and  they  are  now 
commercially  available  in  the  market 
place  horn  two  manufacttirers.  In 
addition,  FRA  has  received 
recommendations  from  the  National 
Transportation  Safety  Board  (NTSB)  and 
petitions  from  the  United 
Transportation  Union,  the  Brotherhood 
of  Locomotive  Engineers,  the  Oregon 
Public  Utilities  Commission,  the 
Washington  Utilities  and  Transportation 
Commission,  and  the  Montana  Public 
Service  Commission  to  require  two-way 
EOT  devices  on  all  cabooseless  trains 
operating  in  certain  territories. 
Furthermore,  49  U.S.C.  §  20141, 
formerly  contained  at  Section  7  of  the 
RSERA,  which  amends  the  FRSA  by 
adding  a  new  subsection  dealing  with 
power  brakes,  mandates  that  the 
Secretcuy  of  Transportation  promulgate 
rules  requiring  two-way  EOT  devices. 
Section  20141.  formerly  Section  7  of  the 
RSERA.  sets  out  various  minimum 
requirements  that  any  promulgated  rule 
must  contain.  Consequently,  based  upon 
the  advances  in  technology,  the 
recommendations  and  petitions 
received,  and  the  statutory  mandate. 
FRA  requested  comments  from 
interested  parties  regarding  the 
exception  of  certain  operations  from  any 
two-way  EOT  device  requirements,  the 
operational  characteristics  of  the 
devices,  the  en  route  failure  of  the 
devices,  and  the  costs  associated  with 
equipping  trains  with  the  devices.  57  FR 
62546.  62550-62551  (Dec.  31,  1992). 

A.  Exceptions  and  Definitions 

The  AAR  and  several  individual 
railroads  recommended  that  remote 
control  operations  and  operations  with 
helper  locomotives  located  near  the  end 
of  the  train  be  excepted  from  any  two- 
way  EOT  device  requirements,  the 
commenters  contended  that  in  these 
types  of  operations  the  purpose  of  the 
two-way  EOT  device,  to  initiate  an 
emergency  brake  application 
commencing  at  the  rear  of  the  train, 
disappears  since  either  a  crew  has 
control  of  the  brakes  or  the  locomotive 
placed  near  the  end  of  the  train  is  able 
to  initiate  a  brake  application  from  other 
-than  the  head  end  of  the  train.  Union 
Pacific  Railroad  Company  also 
recommended  an  exception  for  all 
empty  trains,  loaded  trains  used  in  short 
turnaround  service  of  si.xty  miles  where 
grade  is  not  a  factor,  and  trains  with  less 
than  4,000  trailing  tons.  One  commenter 
also  sought  an  exception  for  trains 
equipped  with  secondary,  fully 
independent  brake  systems  that  would 


require  the  development  of  a  unique 
EOT  device  to  initiate  an  emergency 
appUcation  from  the  rear  of  the  train. 
One  railroad  suggested  that  no 
exception  should  be  given  to  any  trains 
currently  using  one-way  devices  and 
that  all  trains  except  those  operating 
with  an  occupied  caboose  should  be 
equipped  with  two-way  EOT  devices. 
In  defining  "mountain  grade"  The 
American  Short  Line  Railroad 
Association  (ASLRA)  and  other 
commenters  recommended  that  the 
definition  should  be  based  on  a  variety 
of  factors  including  tonnage,  length  of 
grade,  speed,  percent  of  grade,  and 
grade  distance.  The  ASLRA  felt  that  a 
definition  based  on  these  factors  would 
be  consistent  with  the  intent  of  Congress 
not  to  require  every  small  railroad  to  fall 
under  the  legislation.  Several  other 
railroad  representatives  recommended 
that  the  definition  of  mountain  grade  be 
based  on  both  the  gradient  and  distance. 
Many  of  the  raifroad  commenters 
proposed  definitions  of  1.5-2  percent 
grades  for  a  distance  of  five  miles.  Two 
commenters  addressed  the  definition  of 
"heavy  tonnage,"  stating  that  it  should 
be  delined  as  any  train  weighing  over 
100  tons  per  operative  brake. 

Railroad  representatives  suggested 
that  the  effective  date  of  any  regulation 
requiring  the  use  of  two-way  devices 
should  be  extended  for  the  full  four 
years  permitted  under  the  Act.  The 
commenters  felt  that  the  later  the 
effective  date,  the  fewer  the  number  of 
one-way  devices  that  would  have  to  be 
discarded  and  the  longer  the  time  for 
railroads  to  Spread  out  the  costs  of  the 
new  two-way  devices.  Railroad 
commenters  also  recommended  a 
grandfather  clause  for  any  two-way 
equipment  purchased  prior  to  the 
issuance  of  a  final  rule. 

Labor  representatives  recommended 
that  two-way  devices  should  be  required 
on  all  cabooseless  trains  that  are  not 
specifically  excepted  in  the  RSERA. 
However,  these  commenters  also 
admitted  that  grade  situations  are 
probably  the  area  where  the  devices  are 
most  useful.  Two  labor  representatives 
suggested  requiring  the  use  of  the 
devices  on  grades  of  one  percent  or 
greater.  The  Brotherhood  of  Locomotive 
Engineers  (BLE)  wanted  "mountain 
grades"  defined  as  areas  with  one 
percent-grades  for  two  miles.  One 
individual  conductor  felt  that  two-way 
devices  should  be  mandatory  on  all 
trains  in  which  the  rear  is  unoccupied, 
with  a  weight  in  excess  of  2,000  tons, 
and  a  length  of  greater  than  3,000  feet. 

FRA  Conclusions.  Based  on 
consideration  of  Congress'  purpose  in 
enacting  §  7  of  the  RSERA  and  after 
review  of  the  comments  received  and 


the  accidents  relied  on  for  support  of 
the  use  of  two-way  EOT  devices,  FRA 
feels  that  the  dexices  should  be  required 
on  trains  that  operate  at  speeds  in 
excess  of  30  mph  and  on  trains  that 
operate  in  mountain  grade  territories. 
However,  FRA  believes  that  certain 
operations,  other  than  those  specifically 
listed  in  §  7  of  the  RSERA,  should  also 
be  excepted  from  the  requirements 
regarding  two-way  EOT  devices.  FR.^ 
recognizes  that  the  safety  concerns  for 
requiring  two-way  EOT  devices  are  less 
prevalent  in  operations  (i)  of  trains 
having  the  ability  to  initiate  a  brake 
application  from  other  than  the  front 
end  and  (ii)  of  trains  equipped  with 
fully  independent  secondary  braking 
systems.  FRA  further  agrees  with  several 
of  the  commenters  that  the  definition  of 
"mountain  grade"  must  be  based  on 
some  formula  that  takes  into  account 
not  only  the  percent  of  grade  but  also 
the  length  of  grade  and  the  speed  of  the 
train.  FRA  thinks  that  a  definition  based 
on  these  factors  would  sufficiently  limit 
the  number  of  areas  covered  by  the 
definition,  so  as  not  to  be  overly 
burdensome  to  the  industry,  and  yet 
would  include  those  areas  that  would 
most  benefit  from  the  added  safety 
provided  by  the  two-way  devices. 
Furthermore,  in  order  to  provide  the    . 
industry  time  to  acquire  a  sufficient 
number  of  two-way  EOT  devices  and  to 
ease  the  economic  impact  of  acquiring 
the  devices.  FRA  proposes  to  mandate 
compliance  with  any  final 'regulation 
requiring  the  use  of  two-way  EOT 
devices  as  of  January  1.  1997.  Requiring 
earlier  compliance  is  not  warranted  by 
the  marginal  safety  benefits,  and  later 
compliance  would  not  be  consistent 
with  the  spirit  of  the  RSERA  (even  if.  as 
is  possible,  FRA  is  unable  to  issue  a 
final  rule  by  December  31.  1993). 

B.  Operational  Characteristics 

Burlington  Northern  Railroad  (BN) 
reported  that  it  has  used  two-way  EOT 
devices  for  seven  years  and  has  had  no 
reports  of  an  emergency  being  initiated 
from  the  front  end.  Although  BN 
experienced  some  problems  with 
undesired  emergencies  in  the  beginning, 
they  were  due  to  start-up  problems.  CP 
Rail  Systems  reported  that  it  has  about 
700  two-way  devices  in  ser\'ice  since 
1989  and  has  had  no  undesired 
emergencies  due  to  faulty  operation  of 
the  equipment,  nor  has  it  had  occasion 
to  use  the  devices. 

Several  railroads  that  currently  use 
either  one-way  or  two-way  EOT  devices 
stated  that  they  have  experienced 
effective  communication  between  the 
head  and  rear  units  in  trains  as  long  as 
1.5  and  2  miles.  However,  these 
railroads  also  reported  that  they  have 
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experienced  communication  problems 
in  several  circimistances.  such  as  the 
following:  when  trains  are  split  by  an 
overpass  or  viaduct;  when  trains  operate 
in  some  mountain  or  tunnel  locations; 
and  when  trains  are  in  a  major  yard 
where  bridges,  power  Unes,  towers,  and 
industrial  structures  are  more  prevalent. 

Other  railroads  that  have  some 
experience  with  the  devices  stated  that 
the  current  two-way  EOT  devices  have 
many  optional  features  to  provide 
information  from  the  rear  to  the  front 
units,  such  as  the  distance  from  front  to 
rear  units,  monitoring  of  end-  car  brake- 

f)ipe  pressure,  motion  status,  marker 
ight  status,  battery  status,  loss-of- 
communication  alarm,  automatic  and 
manual  communication  test,  and  rear- 
of-train  emergency  braking.  The  AAR  as 
well  as  seven  of  its  railroad  members 
commented  that  these  additional 
features  should  not  be  required,  but  that 
each  individual  railroad  should  be 
allowed  to  determine  which  options  are 
best  suited  for  its  particular  operations. 
These  parties  also  stated  that  the  statute 
merely  requires  that  the  rear  end  of  a 
train  be  able  to  initiate  an  emergency 
brake  application  when  activated  from 
the  front  and  that  there  is  no  evidence 
available  to  support  the  need  of 
requiring  the  transmission  of  other 
information.  Several  railroads  expressed 
concern  over  requiring  these  additional 
features  noting  that  such  features  reduce 
the  battery  life  of  the  device,  create 
additional  enroute  failure  problems,  add 
to  the  cost  of  the  device,  and  may  be 
eliminated  or  relocated  as  technology 
advances.  One  railroad  recommended 
that  failure  of  any  optional  feature,  other 
than  the  ability  to  initiate  an  emergency 
brake  application,  should  not  be  treated 
as  an  enroute  failure.  This  same  railroad 
also  recommended  that  FRA  consider 
replacing  the  "flashing  lights  on  EOT 
devices"  with  retro-reflectorized 
material  such  as  that  used  in  Canada. 
The  railroad  suggested  that  such  a 
change  could  significantly  alter  the  cost 
of  two-way  devices,  reduce  battery 
requirements,  and  reduce  failure  rates. 
One  railroad  commented  on  the  battery 
life  of  current  two-way  devices, 
indicating  that  it  is  about  80  percent 
that  of  one-way  devices.  This  party  also 
indicated  that  inspection  of  the  battery 
must  be  made  at  initial  terminal  brake 
inspections.  The  AAR  commented  that 
the  telemetry  battery  life  of  EOT  devices 
operating  in  conditions  from  40  degrees 
below  zero  to  150  degrees  above  zero  is 
about  100  hours  for  one-way  devices 
and  80  hours  for  two-way  devices.  The 
AAR  also  stated  that  the  light  flasher 
battery  life  is  about  50  hours. 

Several  railroad  representatives 
commented  that  two-way  EOT  devices 


need  to  be  "secured  system"  types, 
which  means  that  an  emergency 
application  should  be  obtainable  only 
by  someone  in  the  cab  of  the  locomotive 
on  that  train.  These  commenters  stated 
that  current  devices  are  designed  so  that 
the  front  and  rear  units  can  be  linked 
together  by  use  of  a  specific  code  which 
prevents  outside  tampering.  Once  the 
two  imits  are  linked,  no  other  front  unit 
will  communicate  with  the  rear  unit. 
One  commenter  stated  that  it  would 
require  38  hours  of  constant  contact  to 
get  the  proper  code  needed  to  obtain 
access  to  the  device. 

Individual  members  of  the 
Brotherhood  of  Railway  Carmen  (BRC) 
commented  that  the  current  one-way 
devices  are  unreliable  and  are  not 
receiving  proper  maintenance.  These 
individuals  stated  that  the  gauges  used 
to  calibrate  the  devices  need  to  be 
tested.  Several  carmen  commented  that 
transmissions  from  current  one-way 
devices  have  been  affected  by  high 
tension  wires,  bridges,  and  foggy 
conditions.  Labor  representatives  as 
well  as  individual  members  stated  that 
they  would  like  to  see  as  many  of  the 
additional  features  now  available  with 
two-way  devices  required.  These 
commenters  felt  that  any  additional 
information  that  could  be  made 
available  to  train  crews  regarding  the 
condition  of  the  train  would  be 
beneficial.  One  individual  conductor 
suggested  that  the  batteries  on  EOT 
devices  should  be  checked  at  all  brake 
tests  and  at  all  crew  change  points.  This 
individual  also  felt  it  should  be  required 
that  batteries  have  at  least  a  75-percent 
charge  before  the  train  departs  a 
terminal  and  that  the  devices  be 
operational  at  all  crew  change  points. 

A  conductor  for  BN  providea 
information  on  a  new  safety  device 
invention  that  would  address  the 
problem  of  trainline  blockage  and 
turned  angle  cocks  and  would  be  used 
in  cormection  with  EOT  devices.  The 
device  is  coupled  to  the  end  of  the  brake 
pipe  and  would  continuously  exhaust 
air  at  a  predetermined  rate,  which 
would  be  compensated  for  by  the 
locomotive  air  source.  Thus,  if  the 
trainline  is  blocked,  the  locomotive  air 
source  will  not  replenish  the  depleted 
air,  and  a  brake  application  will  take 
place.  The  engineer  will  be  warned  of 
the  loss  in  pressure  at  the  rear  of  the 
train  by  the  EOT  device  and  will  be  able 
to  take  corrective  action.  One 
manufacturer  of  EOT  devices 
commented  that  the  EOT  devices  are 
limited  to  two  watts  of  power  by  the 
Federal  Communications  Commission 
and  that  depending  on  the  site,  such  as 
when  a  train  is  half  in  a  tunnel  and  half 
out  of  a  tunnel,  trains  may  experience 


brownouts  or  complete  blackouts.  The 
manufacturer  stated  that  many  of  these 
problems  can  be  eliminated  with 
installation  of  a  repeater  feature  that 
continuously  repeats  the  transmitted 
message  every  few  seconds.  In  addition, 
the  manufacturer  noted  that  when  an 
emergency  application  is  requested  the 
transmission  signal  is  increased  to  8 
watts,  which  probably  will  overcome 
any  site  interference.  Another 
manufacturer  of  the  devices  commented 
that  it  did  not  know  of  any  interference 
due  to  power  lines,  but  stated  that  it  has 
received  comments  about  losing 
transmissions  in  mountainous  areas. 

FRA  Conclusions.  FRA  recognizes  the 
benefits  provided  to  the  train  crew  by 
the  additional  features  currently 
available  on  two-way  EOT  devices  and 
highly  recommends  that  railroads  obtain 
as  many  of  these  optional  features  as 
they  can  when  purchasing  the  devices. 
However,  as  long  as  the  devices  meet 
the  minimum  operating  standards 
required  to  initiate  an  emergency  brake 
application  from  the  rear  of  the  train, 
FRA  believes  that  each  individual 
railroad  is  in  the  best  position  to 
determine  the  type  of  optional  features 
that  are  best  suited  for  their  operations. 
In  addition,  FRA  does  not  want  to 
prevent  any  technological 
advancements  which  might  improve  or 
modify  many  of  the  optional  features 
currently  available. 

Several  parties  commented  on  the  loss 
.  of  transmission  between  the  front  and 
rear  units  at  various  locations.  Based  on 
the  comments  and  information  provided 
by  the  manufacturers  of  the  devices, 
FRA  believes  that  railroads  should  be 
required  to  automatically  check  the 
communication  status  between  the  two 
units  on  a  periodic  basis  in  order  to  alert 
train  crews  of  any  transmission 
problem.  FRA  suggests  that  those 
railroads  that  experience  transmission 
problems  consider  the  installation  of  a 
repeater  feature  recommended  by  the 
manufacturers,  which  continuously 
repeats  the  transmitted  message  ever}' 
few  seconds.  FRA  also  notes,  as  one 
manufacturer  commented,  that  the 
transmission  signal  requesting  an 
emergency  brake  application  is  sent  at  a 
higher  wattage  than  normal 
transmissions  and  should  be  sufficient 
to  overcome  any  site  interference. 
Furthermore,  in  order  to  prevent 
vandalism  and  avoid  the  possibiUty  of 
a  train  accidentally  being  placed  in 
emergency  by  an  outside  transmission. 
FRA  believes  that  the  front  and  rear 
units  should  be  linked  together  so  that 
the  rear  unit  will  only  respond  to  an 
emergency  command  from  its  associated 
front  unit. 
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FRA  elects  not  to  comment,  at  this 
time,  on  one  railroad's  suggestion  that 
reflectorized  material  be  allowed  to  be 
used  in  place  of  the  flashing  lights  on 
EOT  devices,  since  this  issue  would  be 
more  appropriately  addressed  under  a 
revision  of  49  CFR  Part  221  regarding 
rear  end  markers.^  FRA  also  finds  that 
the  use  of  the  safety  device,  introduced 
by  an  individual  conductor  for 
Burlington  Northern,  designed  to  detect 
blocked  trainUnes  is  not  feasible  at  this 
time  based  on  current  operating  and 
train  handling  procedures;  however, 
FRA  encourages  continued  testing  and 
development  of  the  device. 

C.  En  roiite  Failures 

•     The  AAR  and  several  of  its  member 
railroads  commented  that  a  train  that 
experiences  enroute  failure  of  its  two- 
way  EOT  device  should  be  allowed  to 
continue  without  delay  and  without 
imposition  of  a  speed  limit.  These 
parties  base  this  position  on  the  fact  that 
little  data  exists  that  shows  the 
preventive  effect  of  the  devices  and  no 
railroads  currently  using  the  devices 
have  reported  an  incident  where  the 
device  was  used.  Some  railroad 
commenters  suggested  that  trains  that 
experience  en  route  failure  should  be 
allowed  to  continue  to  destination, 
whereas  other  railroads  suggested  that 
the  trains  be  allowed  to  continue  to  the 
next  forward  point  for  repairs  or 
replacement,  just  as  any  other  enroute 
failure.  Several  railroads  also  contended 
that  if  a  speed  limit  were  imposed  on 
trains  with  en  route  failures  the  cost  to 
the  industry  would  be  devastating  and 
would  hurt  the  industrj's 
competitiveness  due  to  multiple  train 
delays,  missed  deliveries,  and  loss  of 
business.  Several  commenters  also 
suggested  that  imposing  speed  limits  for 
en  route  failures  would  actually 
increase  safety  risks  due  to  undesirable 
speed  differentials  with  trailing  trains 
and  because  these  slower  trains  would 
have  to  take  to  sidings  to  let  faster  trains 
pass  and,  thus,  the  likelihood  of 
vandalism  is  increased.  CP  Rail  Systems 
noted  that  Canada  requires  speed  to  be 
reduced  to  30  mph  when  failure  of  the 
devices  occurs  en  route.  This 
commenter  also  noted  that  two-way 
devices  have  a  low  failure  rate,  only 
about  1  in  every  400  crew  starts.  One 
railroad  suggested  that  a  30  mph  speed 
limit  be  applied  only  to  trains  departing 
from  an  initial  terminal  with  inoperative 
device. 
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•  Retroreflective  panels  do  not  salisf>' 
performance  criteria  for  rear  end  mariting  devices 
because  of  track  curvature's  effect  on  the  projection 
of  the  light  source. 


FRA  Conclusions.  FRA  believes  that, 
if  a  train  equipped  with  a  two-way  EOT 
device  has  an  en  route  failiire  that 
causes  the  train  to  lose  the  ability  to 
initiate  an  emergency  brake  application 
from  the  rear  of  the  train,  the  speed  of 
that  train  should  be  limited.  FRA 
recognizes  the  raifroads'  concerns  that  a 
speed  limitation  may  cause  train  delays, 
missed  deliveries,  and  a  possible 
increase  in  safety  risks;  however.  FRA 
believes  that  the  railroads  are 
overstating  these  problems.  The 
railroads  themselves  conceded  that  the 
EOT  devices  are  very  reliable  and  can 
operate  for  two  to  three  years  without  a 
problem.  In  fact,  two  railroads 
commented  on  the  low  failure  rate  of 
the  devices,  indicating  a  failure  rate  of 
less  than  one  percent.  One  railroad  also 
mentioned  that  Canada  requires  speed 
to  be  reduced  to  30  mph  on  trains  which 
experience  enroute  failure  of  the  two- 
way  device;  however,  this  commenter 
did  not  contend  that  Canada's 
requirernent  has  produced  the  problems 
cited  by  the  raifroads.  Thus,  FRA  feels 
the  concerns  raised  by  the  railroads 
regarding  a  speed  limitation  for  en  route 
failures  of  the  devices  are  not  justified. 
Furthermore,  allowing  trains  to 
continue  with  inoperative  two-way  EOT 
devices,  at  speeds  that  FRA  feels  require 
the  added  safety  benefits  provided  by 
the  devices,  would  expose  both  railroad 
employees  and  the  public  to  potential 
harm  that  might  be  averted  if  this 
relatively  new  technology  is  available  to 
the  train  crews.  FRA  also  believes  that 
attaching  a  material  operational 
limitation  to  a  failure  of  the  device  will 
materially  increase  the  likelihood  that 
such  failures  will  be  prevented  through 
improved  design  and  maintenance. 

D.  Costs  and  Maintenance 

Both  railroad  and  labor  organizations 
agreed  that  the  cost  of  new  two-way 
EOT  devices  will  be  approximately 
$7,000  per  unit,  which  includes  both 
the  front  and  rear  units.  The  AAR  and 
several  railroads  also  stated  that  the  cost 
of  current  one-way  units  is 
approximately  $3,700  per  unit.  The 
AAR  estimates  that  the  total  cost  to  the 
industry  to  replace  currently  used  one- 
way devices  with  devices  that  have  two- 
way  capabiUties  will  be  approximately 
$150  million.  Railroad  representatives 
stated  that  existing  rear  units  of  one-way 
devices  could  not  be  upgraded  to  two- 
way  capabilities,  and  although  the  front 
units  of  the  one-way  devices  could  be 
upgraded  it  was  not  cost  effective. 
However,  one  railroad  did  state  that  it 
could  retrofit  its  1,500  existing  front-end 
radio  units  at  a  cost  of  $740  each,  for  a 
total  cost  of  $1.1  million,  but  stated  that 
retrofitting  the  rear  units  was  not 


feasible.  Various  railroad  commenters 
provided  approximate  figures  for 
equipping  their  fleets  with  two-way 
devices:  Union  Pacific  estimated  initial 
costs  at  $21  million  and  $2.4  million  per 
year  for  replacement  units;  BN 
estimated  the  cost  to  replace  its  1,400 
one-way  devices  at  $15  million;  CSX 
Transportation  estimated  a  cost  of  $17 
million  to  acquire  approximately  1,867 
rear  units  and  2,687  front  end  receivers; 
Conrail  estimated  the  cost  to  replace  its 
1.100  existing  one-way  devices  at  $10 
million;  Atchison.  Topeka  and  Santa  Fe 
estimated  the  cost  to  upgrade  front  units 
and  replace  650  rear  one-way  units  at 
$5.6  million;  and  Norfolk  Southern 
estimated  its  cost  to  convert  to  two-way 
devices  at  $2.7  million. 

The  AAR  estimated  the  maintenance 
costs  of  two-way  devices  to  be  twice  the 
costs  of  maintenance  on  current  one- 
way devices.  Based  on  figures.presented 
by  one  railroad,  the  AAR  stated  that  in 
1989  maintenance  costs  of  one-way 
devices  were  approximately  $2,000 
annually  per  device;  thus,  expected 
maintenance  cccts  for  two-way  devices 
will  be  about  $4,000  per  year  per  device. 
The  AAR  as  well  as  seven  railroads 
commented  that  current  regulations 
regarding  one-way  EOT  devices  are 
adequate  except  that  the  current 
calibration  period  of  92  days  is  based  on 
outdated  technology.  All  of  these 
commenters  stated  that  they  have  used 
the  devices  for  years  and  have  had  little 
if  any  problems  with  them.  One 
commenter  stated  that  the  most  frequent 
cause  of  failure  of  these  devices  is 
battery  failure  during  periods  of  extreme 
cold,  which  could  be  cured  by  replacing 
the  batteries  at  initial  terminals.  The 
commenters  stated  that  they  have  rarely, 
if  ever,  found  one  of  the  devices  out  of 
calibration  within  the  92-day  period  and 
believe  that  an  annual  calibration 
requirement  would  be  more  realistic, 
with  all  related  tests  being  performed  at 
that  time.  Several  railroads  also 
commented  that  based  on  the 
performance  of  current  one-way  devices 
there  is  no  reason  to  require  calibration 
of  the  two-way  devices  everj'  92  days. 
These  commenters  believed  that  the  92- 
day  calibration  requirement  for  one-way 
devices  was  based  on  the  fact  that  there 
was  little  experience  with  their 
operation  at  the  time.  Since  that  time, 
experience  with  the  devices  has  shown 
that  a  calibration  period  of  one  year  is 
more  than  adequate.  One  railroad  stated 
that  its  current  one-way  devices  operate 
for  two  to  three  years  without  a 
problem,  and  that  in  1992  it  replaced 
only  about  20  of  its  1,400  units. 
Several  members  of  the  BRC 
commented  on  the  need  to  have 
interchangeable  battery  packs  for  all  the 


47682  Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  179  /  Friday.  September  16,  1994  /  Proposed  Rules  47683 


different  types  of  two-way  devices 
oirrently  available  because  at  present 
some  railroads  are  unable  to  charge  the 
devices  that  come  onto  their  lines  firom 
other  railroads.  Various  carmen  also 
presented  written  comments  reiterating 
their  concerns  that  the  current  one-way 
devices  are  unreliable,  that  maintenance 
is  not  being  performed,  and  that  the 
gauges  used  to  calibrate  them  need  to  be 
tested. 

FRA  Conclusions.  FRA  generally 
agrees  with  the  cost  figures  presented  by 
the  commenters.  FRA  also  believes  that 
the  92-day  calibration  period  currently 
imposed  on  one-way  EOT  devices  is 
outdated.  FRA  agrees  with  several  of  the 
commenters  that  the  92-day  requirement 
was  established  at  a  time  when  there 
was  little  experience  with  these  tjrpes  of 
devices.  Since  that  time,  FRA  has 
received  no  evidence  indicating  that 
calibration  of  the  devices  is  difficult  to 
maintain.  Furthermore,  several  railroads 
attested  to  the  reHability  of  the  one-way 
and  two-way  devices  stating  that  they 
rarely  find  the  devices  out  of  calibration 
after  92  days  and  that  the  failure  rates 
of  the  devices  are  very  low. 
Consequently,  FRA  believes  that  the 
calibration  period  for  all  EOT  devices 
could  be  extended  to  one  year. 

FRA  further  believes  that  one  of  the 
major  factors  affecting  the  reliability  of 
two-way  EOT  devices  is  the  failure  of 
the  batteries  on  the  devices  while  a  train 
is  enroute.  As  several  commenters 
stated,  battery  failure  is  often  the  result 
of  a  failure  to  inspect  the  battery  charge 
prior  to  departxure  or  the  inabiKty  of  one 
railroad  to  charge  the  batteries  of  the 
devices  belonging  to  another  railroad 
which  are  used  on  its  line. 
Consequently,  in  order  to  ensure  that 
the  batteries  on  a  two-way  EOT  device 
are  sufficiently  charged  to  operate  the 
device  throughout  a  train's  movement 
and  to  encourage  the  development  and 
use  of  interchangeable  batteries  or 
battery  chargers,  FRA  proposes  to 
prohibit  a  train  equipped  with  a  two- 
way  EOT  device  from  departing  from  a 
point  of  f)rigin  with  the  batteries  of  such 
device  charged  to  less  than  75  percent 
of  watt-hour  capacity. 

n.  Air  Flow  Method 

The  air  flow  method  (AFM)  of  train 
air  brake  testing  monitors  the  rate  of  air 
flow  through  the  automatic  brake  valve 
to  the  brake  pipe  by  the  means  of  a 
brake  pipe  flow  indicator.  The  AFM  of 
braki:  testing  is  a  more  comprehensive 
test  than  the  present  leakage  test.  The 
leakage  method  only  measures  the 
amount  of  leakage  from  the  brake  and 
branch  pipes,  whereas  the  AFM  tests  the 
entire  brake  system  including  the 
reservoirs  and  control  valves.  In 
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addition,  the  leakage  method  does  not 
test  the  capability  of  the  pressure- 
maintaining  feature  of  the  26L  brake 
equipment.  The  AFM,  on  the  other 
hand,  tests  the  brake  system  just  as  it  is 
operated,  with  the  piessure-maintaining 
feature  cut  in. 

The  AFM  of  qualifying  train  air  brake 
systems  has  been  allowed  in  Canada  as 
an  alternative  to  the  leakage  test  since 
1984.  In  addition,  several  railroads  in 
the  United  States  have  been  using  the 
AFM  since  1989  when  the  AAR's 
petition  for  a  waiver  of  compliance  was 
granted  allowing  the  AFM  as  an 
alternative  to  the  leakage  test.  In  order 
to  determine  if  the  AFM  of  train  air 
brake  testing  should  be  included  as  an 
alternative  to  the  leakage  test,  FRA  in 
the  ANPRM  (57  FR  62552)  requested 
comments  from  interested  parties 
regarding  the  operating  history  of  the 
AFM. 

The  AAR  and  several  railroads 
commented  on  the  operating  experience 
of  using  the  AFM.  These  commenters 
reported  that  the  AFM  is  an  effective 
and  reliable  method  of  qualifying  train 
brakes  and  that  the  greatest  benefit  of 
the  method  is  the  information  it 
provides  to  the  train  crew.  CP  Rail 
reported  that  testing  on  the  AFM  started 
in  Canada  in  1975  and  became  an 
alternate  method  of  qualifying  train 
brakes  in  1984.  CP  Rail  as  well  as 
several  other  railroads  stated  that  they 
have  experienced  no  problems  with  the 
method.  Conrail  commented  that, 
although  it  initially  experienced 
problems  with  sticking  pointers, 
defective  check  valves,  and  protruding 
screws  on  the  air  flow  meters,  these 
problems  have  been  eliminated.  Conrail 
also  stated  that  use  of  the  AFM  has 
indicated  a  slight  re<hicti(wi  in 
undesired  emergencies.  Several 
railroads  commented  that  the  AFM 
provides  information  to  the  train  crew 
regarding  the  brake  pipe  that  is  not 
provided  by  the  leakage  test.  Two 
railroads  responded  that  in  all  the  years 
they  have  used  the  AFM  they  have 
experienced  no  instance  u  hore  a  train 
had  to  stop  because  the  air  flow  could 
not  be  maintained.  The  AAR  maintained 
that  the  failure  rate  of  the  air  flow 
indicators  is  less  than  1  percent.  In  fact, 
Conrail  stated  that  it  performed  9,000 
air  flow  indicator  calibrations  in  1992 
and  found  ohly  90  defective  indicators. 
Several  railroads  commented  that  they 
currently  calibrate  the  air  flow  meters 
on  a  60-day  to  92-day  basis  and  have  no 
problem  with  current  calibration 
procedures.  Two  railroads  noted  that 
they  initially  had  problems  calibrating 
the  devices  due  to  orifice  sizes  but  have 
since  cured  this  problem.  One  railroad 
mentioned  that  it  had  problems 


calibrating  the  devices  in  extremely  cold 
weather  until  it  applied  condition  eight 
of  FRA's  waiver  to  the  calibration  of  the 
gauge  on  the  locomotive  as  weU  as  the 
test  orifices.  ("The  air  flow  indicator 
calibration  test  orifice  shall  be 
calibrated  at  temperatures  of  not  more 
than  20  degrees  Fahrenheit.") 

Railroad  representatives  unanimously 
opposed  any  requirement  that  would 
m^e  using  the  AFM  mandatory  or  the 
sole  method  of  qualifying  brake  systems. 
AH  railroad  commenters  supported  the 
adoption  of  the  AFM  as  an  alternative 
to  the  leakage  test  for  qualifying  braking 
systems.  Most  of  these  commenters 
suggested  that  the  use  of  either  method 
is  an  economical  or  operational  decision 
that  should  be  made  by  each  individual 
railroad.  One  railroad  recommended 
that  trains  qualified  under  the  AFM 
should  be  requalified  with  the  leakage 
test  if  the  air  flow  indicator  fails 
enroute.  The  cost  figures  presented  by 
the  AAR  and  several  railroads  for 
equipping  locomotives  with  air  flow 
meters  range  from  $350  to  $1,450  per 
unit 

Amtrak  and  two  other  passenger  and 
commuter  railroads  commented  that . 
due  to  the  short  length  of  passenger 
trains  the  AFM  is  not  a  beneficial  means 
of  qualifying  the  braking  systems.  They 
felt  that  the  flow  rate  of  60  cubic  feet  per 
minute  (CFM)  was  inappropriate  for 
passenger  trains  because  it  would  allow 
these  shorter  trains  to  operate  with 
excessive  brake  pipe  leakage  since  the 
AFM  measures  the  ability  to  maintain 
pressure,  not  brake  pipe  leakage. 
However,  these  commenters  did  support 
the  use  of  the  AFM  as  an  alternative  to 
the  leakage  test  for  freight  operations. 

Both  the  Railway  Labor  Executives' 
Association  (RLEA)  and  the  BRC  as  well 
as  several  individual  carmen  opposed 
the  adoption  of  the  AFM  as  an 
alternative  method  of  qualifying  brake 
systems.  The  parties  felt  that  the  leakage 
test  is  the  only  reliable  method  for 
determining  the  integrity  of  the  air  brake 
system  and  for  identifying  leaks.  These 
commenters  stated  that  the  Af^  only 
determines  whether  the  brake  pipe  is 
compensating  for  existing  leaks  and 
does  not  identify  the  severity  of  the 
leak,  and  thus,  trains  would  be  allowed 
to  operate  with  leaks  over  5-psi,  which 
is  dangerous  especially  in  cold  weather 
and  could  result  in  an  emergency 
application  or  derailment. 

Westinghouse  Air  Brake  Company 
(VVABCO)  responded  stating  that  both 
the  leakage  test  and  the  AFM  combined 
with  the  1 5-psi  gradient  restriction  are 
effective  and  acceptable  methods  of 
qualifying  br&king  systems.  WABCO 
commented  that  the  60-CFM  limit 
required  by  the  AFM  and  the  5-psi  limit 


required  by  the  leakage  test  are  both 
conservative  figures  in  view  of  today's 
braking  system  capabilities,  and  that  the 
5-psi  limit  was  derived  long  before 
today's  pressure  maintaining  feature 
which  is  an  integral  part  of  all 
locomotive  brake  valves.  VVABCO  stated 
that  front-to-rear  gradient  is  the  most 
important  element  of  braking 
performance  and  that  long  trains  with  a 
1 5-psi  gradient.can  be  operated  with  no 
problem.  This  commenter  also 
mentioned  that  the  60-CFM  limit  of  the 
AFM  would  allow  higher  leakage  on 
shorter  trains  but  nothing  that  would 
cause  a  problem  in  brake  operations  if 
the  1 5-psi  gradient  is  maintained. 

FRA  Conclusions.  FRA  believes  that  if 
2  train  contains  a  locomotive  equipped 
with  26L  freight  locomotive  brake 
equipment  and  the  train  is  equipped 
with  an  EOT  device,  that  train  should  be 
allowed  to  be  qualified  using  the  AFM. 
FRA  also  agrees  with  several 
commenters  that  the  AFM  should  not  be 
permitted  as  a  means  of  qualifying 
braking  systems  on  commuter  and 
passenger  trains.  Due  to  the  shorter 
length  of  these  types  of  trains  the  use  of 
the  AFM  to  quaUfy  their  brake  systems 
might  allow  these  trains  to  operate  with 
excessive  brake  pipe  leakage.  The  AFM 
would  be  an  alternative  to  the  leakage 
test  for  qualifying  properly  equipped 
freight  train  brake  systems.  FRA 
recognizes  the  conceriis  of  several  labor 
organization  commenters  opposing  the 
adoption  of  the  AFM;  however,  FRA 
believes  these  commenters'    . 
apprehension  is  based  on  their 
uhfamiliarity  with  the  method.  As  FRA 
pointed  out  in  the  ANPRM  (57  FR 
62551)  and  as  several  commenters 
confirmed,  the  AFM  is  a  much  more 
comprehensive  test  than  the  leakage 
test.  The  AFM  tests  the  entire  brake 
system  just  as  it  is  used,  with  the 
pressure-maintaining  feature  cut  in.  The 
method  has  been  allowed  in  Canada 
since  1984  without  any  problems.  Based 
on  th.e  comments  from  several  railroads 
and  information  obtained  during  the 
method's  testing  from  1981  to  1988, 
FRA  feels  the  AFM  is  an  effective  and 
reliable  alternative  method  of  qualifying 
train  brakes.  Although  FRA  is  not 
mandating  the  use  of  the  AFM,  FRA 
does  encourage  railroads  to  use  the 
method  on  all  trains,  not  necessarily  fpr 
qualifying  the  brake  systems,  but  as-a 
means  of  providing  additional 
information  regarding  the  brake  system 
to  the  train  crew.  FRA  further  believes 
that  calibration  of  the  air  flow  indicators 
should  be  performed  at  least  every  92 
days,  based  on  the  fact  that  it  is  the 
calibration  period  required  by  the 
current  FRA  waiver  granted  to  the  AAR 


and  because  most  raifroads  stated  that 
they  abeady  calibrate  the  air  flow 
indicators  every  60  to  92  days  and  gave 
no  indication  that  the  period  should  be 
altered.  See  54  FR  5195  (Feb.  1, 1989). 

in.  Testing  in  Cold  Weather  and  on 
Steep  Grades 

FRA  has  received  a  recommendation 
from  the  NTSB  and  petitions  from  the 
Brotherhood  of  Locomotive  Engineers.' 
the  United  Transportation  Union,  and 
the  Montana  Joint  Rail  Labor  Legislative 
Council  to  require  additional  train  air 
brake  system  testing  in  extremely  cold 
weather  and  mountain  grade  territory. 
These  parties  cite  concerns  regarding 
existing  practices  of  some  railroads  in 
these  areas  and  the  general  problem  of 
assuring  sufficient  brake  pipe  pressure 
during  train  operations  in  extremely 
cold  weather  and  on  steep,  descending 
grades.  In  the  ANPRM  (57  FR  62553). 
FRA  sought  comments  from  interested 
parties  regarding  the  need  for  additional 
testing  of  train  air  brakes  in  these 
circumstances  and  the  type  of 
additional  testing  required. 

The  AAR  and  a  variety  of  other 
railroads  opposed  the  mandating  of 
additional  testing  in  cold  weather  or  in 
mountain  grade  territory.  They  stated 
that  the  accidents  that  have  occurred  in 
cold  weather  and  on  heavy  grades  are 
due  to  failure  of  individuals  to  comply 
with  existing  procedures  and  not  due  to 
inadequate  testing,  procedures,  or 
equipment.  These  commenters  felt  that 
current  brake  tests  and  operating  . 
procedures  are  sufficient  as  long  as  they 
are  followed  and  performed  properly. 
Several  railroads  commented  that  they 
have  installed  air  dryers  on  their 
locomotives  in  order  to  eliminate  the 
use  of  alcohol  in  cold  weather,  which  is 
very  detrimental  to  the  ioibber 
components  of  the  braking  system.  In 
addition,  several  railroads  contended 
that  improved  equipment,  such  as 
welded  fittings  and  ferrule-clamped  air 
hoses,  have  negated  the  effects  of  cold 
weather  on  leakage  and  braking.  Several 
railroads  also  suggested  that  running 
tests  sliould  not  be  required  in 
mountain  grade  territory  since  the 
performance  of  such  tests  only  results  in 
the  depletion  of  the  reser\'e  air  supply, 
and  thus,  jeopardizes  the  effectiveness 
of  the  brake  system  by  requiring  a  train 
to  approach  a  grade  with  less  than  a 
fully  charged  brake  system. 

In  addressing  the  issues  of  "feed  valve 
braking"  and  use  of  the  "Passenger" 
position  of  the  26C  brake  valve  in 
height  ser\nce.  the  AAR  stated  that  the 
individual  railroads  have  operating 
rules  that  address  thepo  forms  of  braking 
and  since  no  safety  issue  has  arisen    " 
regarding  their  use  there  is  no 


justification  for  removing  the  railroad's 
discretion  in  establishing  rules 
appropriate  for  their  operations.  At  least 
four  railroads  stated  that  use  of  the 
"Passenger"  position  in  freight  service 
can  be  performed  safely  and  may  be 
needed  and  wanted  in  certain 
circumstances,  and  that  there  should  be 
no  regulation  prohibiting  its  use. 
Although  several  railroads  stated  that 
they  do  not  allow  or  recommend  "feed 
valve  braking."  they  all  believed  that  the 
current  operating  rules  of  the  individual 
railroads  sufficiently  address  the  issue. 
Two  labor  organizations  and  several 
of  their  members  commented  that 
additional  tests  are  not  required  but  that 
good  initial  and  intermediate  terminal 
brake  tests  are  needed.  Counsel  for  the 
TCU  suggested  that  the  railroads  should 
consider  placing  a  carman  on  each  train. 
The  BRC  and  several  of  its  carmen 
commented  on  the  widespread  use  of 
alcohol  and  methanol  in  the  trainline 
during  cold  weather  and  mentioned  the 
degenerative  effect  it  has  on  the  rubber 
components  of  the  brake  system.  These 
commenters  felt  that  the  use  of  these 
materials  in  the  trainline  should  be 
addressed  by  FRA.  The  Brotiierhood  of 
Locomotive  Engineers  (BLE)  suggested 
that  the  allowable  front-to-rear  gradient 
be  reduced  in  cold  weather  from  1 5-psi 
to  10-psi.  One  organization 
recommended  a  regulation  requiring 
locomotive  engineers  to  test  the  brake 
pipe  pressure  prior  to  passing  the 
summit  on  a  mountain  grade.  The  BLE 
stated  that  the  burden  of  establishing 
the  safety  of  "feed  valve  braking"  and 
the  use  of  the  "Passenger"  position  of 
the  brake  valve  should  be  borne  by  the 
railroads  rather  than  using  BLE 
members  as  test  pilots.  However,  one 
individual  engineer  felt  that  both 
methods  should  continue  to  be  allowed 
in  limited  circumstances  to  address 
unusual  conditions  that  arise  from 
either  undesired  emergencies  ur  faulty 
maintaining  features  of  the  26C  or  30.\- 
CD\V- brake  valves. 

-  Two  brake  equipment  manufacturers 
commented  that  no  additional  testing 
requirements  are  needed.  They  stated 
that  the.industry  has  taken  dramatic 
steps  to  reduce  leakage  in  cold  weather 
by  installing  and  using  welded  pipe 
fittings,  wide  Hp  hose  couplings,  and 
ferrule  clamps.  These  commenters  felt 
that  if  brake  equipment  is  properly 
maintained  and  good  terminal  braike 
tests  are  performed,  there  is  no  need  for 
additional  regulations. 

The  NTSB  commented  that  cold 
weather  operations  impose  additional 
problems  regarding  brake  system 
leakage  due  to  shrinkage  of  the  brake    • 
components  in  extreme  cold.  This 
commenter  stated  that  it  would  like  to 
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see  some  type  of  additional  testing  to 
assure  that  excessive  leakage  is  not 
occurring.  The  Board  acknowledged 
that,  since  the  original  recommendation, 
the  railroads  have  added  equipment  that 
performs  better  in  cold  weather 
conditions. 

FRA  Conclusions.  FRA  recognizes 
that  few,  if  any,  of  the  commenters 
supported  the  mandating  of  additional 
testing  in  cold  weather  or  in  mountain 
grade  territory.  FRA  agrees  that  the 
development  and  use  of  welded  pipe 
fittings,  wide  lip  hose  couplings,  and 
ferrule  clamps  has  greatly  reduced  the 
effects  of  cold  weather  on  the  air  brake 
system.  However,  FRA  believes  that 
there  are  several  extreme  operating 
conditions  that  involve  added  safety 
risks  and  that  need  to  be  further 
addressed  by  the  railroads.  These 
include  cold  weather  and  mountain 
territory  operations  as  well  as  the 
operation  of  long  and  heavy  trains.  FRA 
feels  that  each  railroad  needs  to  develop 
detailed  operating  procedures  for  these 
types  of  operations,  tailored  to  the 
equipment  and  territory  of  each 
railroad.  Furthermore,  FRA  believes  that 
the  use  of  chemicals  in  the  trainline 
must  be  eliminated  in  order  to  prevent 
untimely  damage  and  wear  to  the  brake 
system  components.  Therefore,  FRA 
feels  that  most  trains  operating  in  cold 
weather  should  be  equipped  with  air 
dryers.  Several  railroads  commented 
that  they  have  already  equipped  their 
locomotives  with  these  devices  in  order 
to  curb  the  use  of  alcohol  and  other 
foreign  substances  in  the  trainlLnes. 

rv.  Training  of  Test  and  Inspection 
Personnel 

Cuirently,  the  regulations  require  that 
the  initial  terminal  test  and  inspection 
be  performed  by  a  qualified  employee 
but  does  not  provide  any  guidance  as  to 
what  type  of  knowledge  these 
individuals  should  possess.  See  49  CFR 
§  232.12(a)(1).  An  increasing  number  of 
train  brake  tests  and  inspections  are 
being  conducted  by  train  crews  and 
FRA  has  concerns  whether  or  not  all 
personnel  performing  these  duties  are 
truly  qualified.  Consequently,  FRA 
sought  comments  and  information  from 
interested  parties  regarding  the  type  of 
training  that  is  currently  provided  to 
individuals  charged  with  inspecting  and 
testing  train  brake  systems,  and 
suggestions  on  the  type  of  training  these 
individuals  should  receive.  See  57  FR 
62553. 

The  AAR  and  several  railroads 
commented  that  employees  performing 
air  brake  tests  and  inspections  are 
adequately  trained  to  perform  these 
tasks.  However,  many  of  the  railroads 
admitted  that  they  could  do  a  better  job 


of  training  their  employees.  Several 
railroads  presented  information 
regarding  their  individual  training 
programs.  The  trainiag  provided  by 
these  commenters  ranged  from  several 
days  to  several  weeks,  a  portion  of 
which  is  dedicated  to  air  brake  tests  and 
inspections.  Most  of  the  major  railroads 
stated  that  their  training  includes 
annual  testing  of  the  employees  upon 
completion  of  the  formal  training 
classes  and  that  employees  must  pass 
these  tests  with  scores  of  85-90  percent 
Several  railroads  also  mentioned  that 
their  training  involves  a  certain  amount 
of  on-the-job  training  in  addition  to  the 
formal  classroom  training  and  that 
unannounced  site  checks  are  craiducted 
by  their  supervisory  personnel.  The 
ASLRA  commented  that  most  shortline 
railroads  engage  in  cross-training  of 
their  employees  so  they  can  p)erfcHTn  all 
functions  of  the  operations  and  that 
these  railroads  rely  heavily  on  the  Class 
I  railroads'  training  facilities  and  video 
tapes.  Several  railroads  stated  that  some 
type  of  list  of  those  employees  that  are 
considered  qualified  to  perform  tests 
and  inspections  is  maintained  either  in 
the  form  of  a  formal  list  or  a  list  of 
employees  who  have  received  the 
necessary  training. 

The  AAR  and  all  the  other  railroads 
providing  comments  believed  that  there 
is  no  need  for  FRA  to  impose  training 
or  certification  requirements.  These 
commenters  felt  that  training  is  the 
responsibility  of  the  carriers  and  that 
carriers  are  in  best  position  to  determine 
the  type  of  training  needed  for  their 
operation.  The  AAR  contended  that  the 
decline  in  train  accidents,  derailments, 
fatalities,  and  injuries  over  the  last  ten 
years  is  a  testament  to  the  adequacy  of 
current  training  provided  by  the 
railroads.  The  AAR  and  several 
railroads  also  insisted  that  there  is  no 
reason  to  require  those  employees 
performing  air  brake  tests  and 
inspections  to  be  as  highly  trained  as  a 
carman  and  that  somefiiing  more 
reasonable  is  sufficient.  These  parties 
also  felt  that  merely  being  a  member  of 
a  particular  craft  should  not 
automatically  make  a  person  qualified, 
and  the  AAR  added  that  any  reference 
contained  in  the  regulations  designating 
a  particular  craft  to  perform  the 
inspections  should  be  eliminated.  Many 
of  these  commenters  also  stated  that 
there  is  no  need  for  FRA  to  certify 
qualified  persons  and  that  such  a 
scheme  would  merely  increase  the  costs 
to  railroads  without  improving  the 
performance  of  those  individuals 
conducting  the  tests  and  inspections. 

Several  labor  organizations 
commented  that  the  current  training 
provided  by  the  railroads  to  the 


individuals  performing  the  air  brake 
tests  and  inspections  is  insufficient.  The 
BLE  and  various  memliers  of  the  United 
Transportation  Union  (UTU)  stated  that 
the  training  they  have  received  is 
inadequate  to  prepare  them  for  making 
the  air  brake  tests  and  inspections  they 
are  currently  required  to  perform. 
Representatives  of  the  BRC  and  several 
of  its  individual  members  stated  that 
train  crews  lacked  the  experience  and 
training  necessary  to  perform 
inspections  and  tests  of  the  air  brakes. 
These  individuals  also  contended  that 
only  carmen  are  qualified  by  training 
and  experience  to  perform  these  tasks 
based  on  the  fact  that  they  have 
completed  two-  to  three-year 
apprenticeships  and  have  completed 
numerous  written  exams.  These 
commenters  stated  that  elimination  of 
various  tests  and  inspections,  such  as 
the  elimination  of  cleaning,  oiling, 
testing,  and  stencilling  (COT&S) 
requirements  and  run-through 
inspections,  and  the  increase  of 
permissible  piston  travel  have  placed 
primary  importance  on  the  initial 
terminal  inspection,  which  is  not  being 
performed  properly  because  train  crews 
are  not  qualified  to  perform  the  tasks. 
Several  members  of  the  BRC 
recommended  that  carriers  be  required 
to  have  carmen  perform  all  initial  and 
intermediate  inspections  and  any  other 
tests  or  inspections  required  by  the 
FRA. 

Every  commenting  labor  organization 
and  several  of  their  individual  members 
recommended  that  FRA  designate 
qualified  inspectors  by  specifying  the 
experience  and  training  that  are 
required  for  these  individuals  rather 
than  leaving  these  matters  in  the 
railroad's  discretion.  Most  of  these 
commenters  also  suggested  that  FRA 
certify  those  employees  that  are  deemed 
to  be  qualified  to  perform  these  tests 
and  inspections.  Two  labor 
organizations  also  suggested  that  FRA 
require  railroads  to  maintain  a  list  of 
those  individuals  deemed  qualified  in 
order  to  assure  compliance  with  the 
regulations. 

FRA  Conclusions.  FRA  believes  that 
the  current  training  provided  to  the 
individuals  charged  with  performing  the 
required  brake  tests  and  inspections 
should  be  improved  in  order  to  ensure 
that  these  tests  and  inspections  are 
performed  properly.  Several  labor 
organizations  and  their  individual 
members  expUciUy  commented  that 
they  are  not  sufficiently  trained  to 
perform  the  inspections  and  tests 
required  of  them.  In  addition,  several 
railroads  affirmed  that  the  training  they 
currently  provide  could  be  improved. 
Increasing  reliance  on  train  crews  to 


conduct  train  air  brake  tests,  as  a  result 
of  the  consolidation  of  mechanical 
forces,  means  that  it  is  more  important 
than  ever  before  that  each  person 
responsible  for  power  brake  safety  be 
thoroughly  trained  in  the  functions 
which  that  person  is  called  upon  to 
perform, 

FRA  recognizes  that  many  railroads 
are  attempting  to  improve  their  training 
programs;  however.  FRA  thinks  that 
minimum  training  and  experience 
guidelines  need  to  be  established  to 
assure  that  brake  inspections  and  tests 
are  being  properly  performed  in  order  to 
protect  both  the  public  and  railroad 
employees  from  the  operation  of 
equipment  not  meeting  FRA 
requirements.  Although  there  has  been 
a  decline  in  the  number  of  train 
accidents,  derailments,  fatalities,  and 
injuries  over  the  last  ten  years,  FRA 
believes  that  the  nimiber  of  these 
incidents  will  be  further  reduced  if 
inspections  and  tests  of  the  brake 
system  are  performed  by  individuals 
who  have  bieen  instructed  in  accordance 
with  these  minimum  training  and 
experience  guidelines. 

Consequently.  FR\  proposes  broad 
performance-based  qualification 
requirements  for  individuals  that 
perform  brake  system  inspections  and 
tests;  individuals  that  inspect,  test,  and 
maintain  the  electronic  and  mechanical 
parts  of  the  brake  system;  and 
individuals  that  superxise  the  work  of 
the  aforementioned  personnel.  FRA  will 
supplement  these  performance-based 
qualification  standards  by  issuing 
minimum  training  and  experience 
guidelines  that  will  aid  the  railroads  in 
developing  training  programs  sufficient 
to  ensure  that  individuals  are  capable  of 
meeting  the  jjerformance-based 
qualification  standards.  FRA  believes 
that  each  railroad  should  be  allowed  to 
develop  and  implement  a  program  to 
train,  qualify,  and  issue  credentials  to 
these  individuals  in  accordance  with 
these  minimum  requirements  based  on 
Bach  railroad's  own  luiique  operating 
conditions  and  equipment. 
Furthermore,  in  order  to  insure  that 
quality  inspections,  tests,  and 
maintenance  are  continually  being 
performed.  FRA  believes  that  periodic 
spot  checks  of  inspections  and 
maint<!nance  should  be  performed  by 
qualified  supervisory  personnel. 

V.  Electronic  Brake  Systems 

Railroad  power  brake  systems  are 
moving  into  the  computer  age,  and 
recently,  several  innovative  electronic 
brake  systems  have  been  adopted  into 
train  service.  These  electronic  brake 
systems  include  blended  brakes, 
locomotive  speed  limiters,  and 


microprocessor-controlled  brakes. 
Although  these  braking  systems  meet 
present  Federal  regulations,  the 
regulations  may  be  silent  in  certain 
areas  that  need  to  be  addressed  in  order 
to  ensure  that  braking  systems  which 
incorporate  versions  of  this  new 
technology  maintain  the  same  level  of 
safety  as  conventional  power  brakes.  In 
order  to  determine  the  type  of  regulation 
that  might  be  needed  to  assure  the  "fail- 
safe" natiire  of  these  types  of  braking 
systems  FRA  requested  comments  from 
experienced  parties  regarding  the 
operation  of  electronic  braking  systems, 
the  sensors  utilized  by  the  systems,  and 
the  maintenance  requirements  of  such 
systems.  See  57  FR  62554. 

A  number  of  passenger  and  commuter 
railroads,  one  Slate  transit  authority, 
and  several  freight  carriers  commented 
that  technology  for  electronic  braking 
systems  is  advancing  quickly  and  that 
performance  standards  need  to  be 
developed  to  address  these  types  of 
systems.  Several  commenters  stated  that 
a  power  failure  in  these  electronic 
braking  types  of  systems  will  result  in 
a  full  service  brake  application  being 
applied  through  the  entire  train,  with 
the  emergency  brake  valve  available  to 
initiate  an  emergeucy  application  at  any 
time. 

The  AAR  and  several  railroads 
discussed  the  sensors  that  are,  or  may 
be,  used  with  these  types  of  systems. 
Amtrak  felt  that  the  reliability  of  the 
sensors  is  a  key  issue  for  these  systems 
because  nothing  is  gained  if  they  fail  as 
often  as  the  equipment  being  monitored. 
These  parties  stated  that  sensors 
currently  manufactured  are  fairly 
reliable,  with  advertised  reliability  rates 
of  14.6  years  or  failure  rates  of  once 
every  35-38  million  miles  of  operation. 
One  commenter  stated  that  sensors  ha\*e 
not  yet  been  developed  that  would 
indicate  when  disc  brake  pads  are  worn 
to  condemning  limits.  Commenters  also 
contended  that  sensors  that  could  be 
used  to  assist  Ln  brake  tests  to  determine 
proper  piston  travel  or  whether  brakes 
are  applied  would  be  very  expensive  at 
this  time  and  difficult  to  install  and 
maintain.  One  commenter  suggested 
that  the  only  way  to  monitor  whether 
brakes  are  applied  would  be  to  install  a 
sensor  on  every  brake  head,  which 
would  be  very  impractical. 

Several  commenters  stated  that  the  . 
computer  software  used  with  these 
systems  is  designed  to  continually  self- 
test  not  only  the  software  controlling  the 
brake  system  but  also  the  hardware 
every  time  it  is  used.  Therefore,  the 
parties  contend  that  there  is  no  need  to 
require  daily  testing  since  the  system 
will  identify  any  defects  or  reduction  in 
performance  each  time  it  is  used.  These 


commenters  also  suggested  that  the 
need  for  time  tiased  COT&S  with  these 
systems  is  unnecessary  since  the 
computer  will  indicate  when  attention 
is  needed.  Two  railroads  stated  that 
complete  air  brake  tests  should  be 
performed  when  a  system  component  is 
replaced,  whereas  other  railroads 
recommended  foUowng  the 
manufacturer's  recommended  practice 
or  at  a  minimum  running  a  normal 
system  check  to  verify  the  repair. 

Two  manufacturers  of  brake 
equipment  suggested  that  whatever 
regulations  are  developed  thev  need  to 
allow  for  technological  development. 
They  stated  that  systems  are  being 
developed  that  will  be  able  to  monitor 
all  sorts  of  things  and  will  eliminate  the 
need  for  time-based  maintenance  and 
cleaning  of  brake  equipment.  These 
parties  believed  that  in  the  next  five 
years  systems  will  be  available  that  can 
be  self-diagnostic  and  able  to  report  on 
their  operational  capabilities.  Expected 
future  capabilities  are;  advanced  train 
control  system  (ATCS)  compatibility, 
distributed  power,  simplicity  of  design, 
maintainability,  accuracy  of  pressure 
control,  and  adaptability  to  complete 
electronic  or  radio  control  throughout 
freight  train  operation. 

FRA  Conciusions.  In  order  to  allow 
for  and  encourage  the  development  of 
new  technology,  FRA  proposes  to 
provide  guidelmes  regarding  the  tests 
and  procedures  required  for  introducing 
new  brake  system  technology.  These 
guidelines  would  require  the 
submission  of  design  and  test  plans  as 
well  as  subsequent  operational  plans  for 
the  introduction  of  new  technology. 
Parties  would  also  be  allowed  to 
petition  the  FRA  to  convert  some  of  the 
brake  system  design  and  maintpnance 
requirements  into  performancc-t)ased 
standards  to  accommodate  the  use  of 
electronic  braking  systems. 

VI.  Dynamic  Brakes 

As  the  result  of  the  Southern  Pacific 
Transportation  Companv  accident  at 
San  Bernardino.  California  on  Mav  25. 
1989.  the  NTSB  made  the  following  two 
recommendations  to  FRA  concerning 
dynamic  brakes: 

1.  Study,  in  conjunction  with  the 
AAR.  the  feasibility  of  developing  a 
positive  method  to  indicate  to  the 
operatirfg  engineer  in  the  cab  of  the 
controlling  locomotive  unit  the 
condition  of  the  d\Tiamic  brakes  on  all 
units  in  the  train. 

2.  Revise  regulations  to  require  that. if 
a  locomotive  unit  is  equipped  with 
dynamic  brakes  that  the  dynamic  brakes 
function. 

DvTiamic  brakes  were  developed  as  a 
"free"  by-product  of  the  diesel-elertric 
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drive  train.  By  engaging  the  dynamic 
brake,  the  normally  powered  traction 
motors  on  each  axle  are  changed  to 
generators,  and  the  power  generated  is 
dissipated  through  resistance  grids.  The 
effect  is  similar  to  that  of  shifting  an 
automobile  to  a  lower  gear  when 
descending  a  steep  grade.  The 
additional  hardware  needed  to  outfit  a 
locomotive  with  dynamic  brakes 
includes  the  grids  and  the  controls  and 
switches. 

The  primary  selling  point  of  dynamic 
brakes  has  been  to  save  on  freight  car 
brake  shoe  wear.  The  dynamic  brake  is 
also  useful  in  controlling  train  slack  in 
lieu  of  using  the  locomotive 
independent  brake.  Furthermore,  use  of 
the  dynamic  brake  in  controlling  train 
speed  in  lieu  of  power  braking,  where 
the  train  brake  is  applied  with  the 
locomotive  under  power,  is  a  major 
factor  in  fuel  savings.  Due  to  these 
benefits,  railroads  currently  emphasize 
and  encourage  the  use  of  dynamic 
brakes.  In  order  to  determine  the  types 
of  requirements  or  standards  that  should 
be  developed  regarding  the  design  and 
use  of  dynamic  brakes.  FRA  requested 
comments  from  interested  parties 
regarding  the  reliability,  testing,  and 
cost  of  dynamic  brakes  as  well  as  the 
types  of  information  that  are  or  could  be 
provided  to  the  engineer  regarding  the 
availability  and  operation  of  the 
devices.  See  57  FR  62555. 

The  AAR  and  a  number  of  railroads 
commented  that  dynamic  brakes  are  not 
safety  devices  but  are  economical 
devices  and  their  operation  should  be 
governed  by  the  railroads'  operating 
rules  and  not  federal  regulations.  Every 
railroad  commenting  on  dynamic  brakes 
stated  that  they  are  not  the  primary 
brake  and  are  not  used  to  stop  a  train. 
The  parties  considered  the  devices 
optional  features  used  to  save  fuel  and 
reduce  wear  and  tear  on  brake 
equipment.  Therefore,  the  commenters 
felt  that  any  decision  to  equip  a 
locomotive  with  dynamic  brakes  and 
any  specific  handling  instructions  as  to 
their  use  should  be  left  to  each 
individual  railroad  since  their 
installation  and  use  must  be  based  on  an 
individual  economic  analysis.  Several 
commuter  and  passenger  railroads 
commented  that  they  operate  with 
blended  brakes  on  MU  cars  and,  thus, 
feel  that  any  regulations  regarding 
dynamic  brakes  need  to  separate  these 
types  of  operations  from  conventional 
freight  service. 

Several  commenters  also  stated  that 
dynamic  brakes  do  not  have  a  fail-safe 
feature  and  can  fail  at  any  time.  The 
most  common  failures  reported  by  these 
parties  occur  in  brake  resistors,  traction 
motors,  grid  systems,  blowers,  and 


control  modules  and  contactors. 
However,  the  raifroads  reported  that 
dynamic  brakes  are  relatively 
dependable  and  trouble  free.  Two 
raifroads  stated  that  they  had  failure 
rates  of  less  than  three  percent. 

Several  commenters  stated  that  the 
reliability  of  dynamic  brakes  is 
influenced  by  the  degree  of  maintenance 
they  receive.  Several  railroads  reported 
that  they  perform  routine  preventive 
maintenance  every  92  days.  One 
raifroad  stated  that  their  routine 
maintenance  includes  visual  inspection 
of  equipment,  inspection  of  grid  blower 
brushes,  verification  of  trainline 
continuity,  check  of  MU  jumper  cable 
wiring,  check  of  main  generator  voltage 
regulation,  and  verification  of  previous 
dynamic  brake  operation  via  recording 
system  playback.  This  railroad  and  one 
other  carrier  also  stated  that  at  major 
servicing  facilities  set  up  of  the  dynamic 
brakes  is  verified.  In  addition,  these 
raifroads  commented  that  dynamic 
brakes  are  part  of  the  daily  inspection 
and  that  if  enroute  failure  of  dynamic 
brakes  occurs  the  train  crew  is  to 
complete  a  form,  contained  in  the 
locomotive,  detailing  the  problem.  With 
regard  to  pre-departure  testing  of  the 
dynamic  brakes,  the  AAR  and  several 
raifroads  stated  that,  due  to  the 
operating  efficiency  of  dynamic  brakes, 
a  standing  test  of  the  devices  would 
merely  let  the  engineer  know  if  the 
dynamic  brakes  set  up.  but  would  not 
inform  him  as  to  whether  they  will 
work,  and  that  in  order  to  completely 
test  the  devices  the  train  must  be 
moving.  However,  these  commenters 
also  discouraged  the  use  of  running  tests 
since  such  a  test  would  require  at  least 
a  10-mph  speed,  whereas  most  facilities 
have  5  mph  speed  limits  and  because 
creation  of  slack  in  a  train  is  inadvisable 
at  some  locations. 

The  AAR  and  a  number  of  railroads 
commented  that  there  is  no  equipment 
available  today  to  monitor  the  dynamic 
brakes  on  trailing  locomotives.  These 
parties  also  stated  that  the  monitoring  of 
trailing  units  is  really  rather  useless  due 
to  the  fact  that  dynamic  brakes  can  fail 
at  any  time.  One  raifroad  commented 
that  a  prototype  device  capable  of 
monitoring  the  dynamic  brakes  on 
trailing  locomotives  has  been  developed 
but  no  production  model  is  available 
and  the  cost  of  the  device  would  be 
$10,00a-$15,000  per  locomotive.  The 
AAR  also  provided  an  approximate 
figure  of  $100,000  as  the  cost  to  retrofit 
an  individual  locomotive  with  dynamic 
brakes. 

The  RLEA  recommended  that 
dynamic  brakes  be  employed  on  all 
trains,  be  in  working  order,  and  be 
tested  before  all  departures  and  that 


training  be  provided  on  their  usage.  The 
RLEA  would  also  like  mandatory 
installation  of  a  device  that  would 
monitor  the  dynamic  effort  on  trailing 
locomotives.  The  BLE  and  BRC  did  not 
think  that  dynamic  brakes  could  be 
monitored  and  felt  that  even  if  they 
could,  it  would  probably  not  be  that 
effective  since  dynamic  brakes  tend  to 
fail  while  in  use.  The  BLE  did 
recommend  that  railroads  be  required  to 
maintain  the  equipment.  In  addition, 
the  BRC  and  BLE  recommended  that  if 
dynamic  brakes  are  present  a  running 
test  should  be  required,  even  if 
performed  at  less  than  10  mph  since 
such  a  test  would  at  least  indicate 
whether  the  dynamic  brakes  are 
functioning. 

The  National  Transportation  Safety 
Board  (NTSB)  commented  that  the 
railroads  are  improperly  describing 
dynamic  brakes  as  a  luxury.  The  NTSB 
stated  that  railroads  preach  and 
encourage  the  use  of  the  dynamic  brake 
and.  thus,  should  ensure  at  l6ast  from 
the  initial  terminal  that  the  system  will 
work. 

FRA  Conclusion.  The  RSERA  requires 
FRA  to  issue  standards  for  locomotive 
dynamic  brakes,  "where  applicable."  It 
is  clear  from  this  qualification  and  the 
history  of  the  legislation  that  it  imposes 
no  requirement  that  locomotives  be 
equipped  with  dynamic  brakes.  Nor  do 
we  understand  the  RSERA  to  supersede 
the  Act  of  March  2.  1893.  which  forbids 
a  raifroad  to  "run  any  train  *  *  •  that 
has  not  a  sufficient  number  of  cars  in  it 
*   *   *  equipped  with  power  or  train 
brakes  that  the  engineer  on  the 
locomotive  drawing  such  train  can 
control  its  speed  without  requiring 
brakemen  to  use  the  common  hand 
brake  for  that  purpose."  This  provision 
clearly  requires  that  the  train  brake 
system  (which,  after  100  years  is  still 
pneumatically  operated  in  the  case  of 
conventional  freight  equipment)  bear 
the  burden  of  providing  a  sound  and 
serviceable  first-order  safety  system 
capable  of  controlling  train  speed  and 
arresting  the  movement  when  required. 

It  is  pertinent  to  ask  why.  against  this 
background,  FRA  is  now  required  to 
address  the  issue  of  locomotive  dynamic 
brakes.  The  mandate  for  dynamic  brake 
safety  standards  emanated  from  the 
investigation,  by  the  National 
Transportation  Safety  Board,  of  an 
accident  in  which  normal  precautions 
for  use  of  the  primary  train  air  brake 
system  were  cast  to  the  wind.  In  brief, 
excessive  tonnage  and  excessive  speed 
cresting  the  grade  led  to  a  train  out  of 
control.  This,  together  with  the 
disastrous  consequences,  resulted  in 
examination  by  the  Board  of  whether 
the  availability  of  fully  operational 


dynamic  braking,  as  a  secondary  safety 
system,  might  have  saved  the  day. 
Report  Na  RAR-9D-G2  (NaUonal 
Transportation  Safety  Board.  1990). 

It  is  conceded  by  most  serious 
obseri'ers  that  locomotive  dynamic 
brakes  do  not  offer  the  technical 
capability  to  serve  as  a  primary  train 
braking  system,  since — 

(a)  they  provide  braking  force  only  on 
powered  locomotive  axles  and  are 
incapable  of  controlling  in-train  forces 
in  the  same  maimer  as  the  automatic 
braking  system; 

(b)  they  are  effective  only  within  a 
narrow  speed  range  and  have  no 
capability  to  actually  stop  a  train; 

(c)  they  can  fail  without  prior 
warning:  and 

(d)  their  failure  mode  is  characterized 
by  loss  of  braking  force  (as  opposed  to 
the  automatic  brake,  which,  properly 
employed,  initiates  an  emergency  brake 
application  upon  loss  of  system 
integrity). 

FRA  thus  views  as  unfortunate,  and 
potentially  reckless,  the  increasing 
number  of  train  handling  and  power 
brake  instructions  issued  by  freight 
railroads  that  emphasize  use  of  dynamic 
brakes  without  including  prominent 
warnings  that  such  systems  may  not  be 
relied  upon  to  provide  the  margin  of 
safety  necessarj'  to  stop  short  of 
obstructions  and  control  points  or  to 
avoid  overspeed  operation.  Such 
instriictions.  while  not  yet  affirmatively 
misleading  to  seasoned  locomotive 
engineers,  threaten  to  overcome  the 
good  judgment  of  safety  critics  and 
regulators  by  leading  to  e.xcessive 
reliance  upon  these  systems. 

While  FTIA  is  not  persuaded  that 
dynamic  brakes  warrant  emphasis  as  the 
primary  safety  system,  the  agency 
recognizes  that  the  statute 
communicates  a  valid  safety  concern, 
properly  construed.  That  is.  to  the 
extent  significant  emphasis  is  placed  on 
dynamic  brakes — either  by  the  raifroads 
as  a  legitimate  means  of  limiting  fuel 
consumption,  undesired  emergency 
brake  applications,  and  wear  to  freight 
car  components,  or  by  safety  critics  who 
do  not  foresee  that  hazard  of  reliance  on 
such  systems— engineers  may  in  fact  be 
encouraged  to  make  errors  in  judgment 
that  take  them  beyond  prudent  safety 
margins.  At  such  a  critical  point,  proper 
functioning  of  any  secondary  safety 
system — however  subject  to  failure — is 
greatly  to  be  wished.  Further.  d>Tiamic 
brakes  offer  a  redundant  safety  feature 
should  the  engineer  make  a  mistake  in 
judgment  leading  to  excessive  speed 
under  the  prevailing  conditions  of 
grade,  tonnage,  and  weather. 

FRA  believes  that  dvnamic  brakes 
li.^.ve  beocMne.  defacio.  a  second-order 


safely  system  where  employed.  While 
from  the  point  of  view  of  logical 
priorities.  d>'namic  brakes  "back  up*' 
the  automatic  train  brake  system,  in 
sequence  of  operational  procedures  the 
priority  is  reversed.  Stated  differently, 
either  the  proper  functioning  of  these 
systems,  or  the  provision  of  reliable 
information  concerning  degraded 
functioning  of  these  systems,  should 
prevent  locomotive  engineers  from 
operating  trains  in  a  maimer  that  might 
make  recovery  through  use  of  the 
automatic  brake  impossible.  As  between 
these  two  alternatives,  proper 
functioning  is  marginally  preferred, 
since  communication,  perception,  and 
comprehension  of  information  is  not  a 
uniformly  siiccessful  enterprise. 

To  summarize,  although  FRA  will  not 
require  that  locomotives  be  equipped 
with  dynamic  brakes.  FRA  does  believe 
that  Congress,  in  §  20141  (formerly  §  7 
of  the  RSERA),  intended  for  FRA  to 
develop  meaningful  and  enforceable 
standards  regarding  the  safe  use  and 
operation  of  dynamic  brakes. 
Furthermore.  FRA  believes  that  if  the 
devices  are  available,  they  should  be 
maintained,  and  engineers  should  be 
informed  on  their  safe  and  proper  use 
and  be  provided  with  information 
regarding  the  amount  of  dynamic 
braking  effort  that  they  have  available. 
Further,  FRA  believes  that  raifroads 
operating  braking  systems  that  include 
dynamic  brakes  should  have  written 
operating  rules,  tailored  to  the  specific 
equipment  and  territory  of  each 
raifroad.  governing  the  safe  handling 
procedures  for  the  use  of  dynamic 
brakes  under  all  operating  conditions, 
including  procedures  covering  the  loss 
of  dynamic  brakes.  FRA  also  proposes  to 
require  railroads  to  inform  engineers  of 
the  total  dynamic  brake  retarding  force 
available  on  all  outbound  trains 
equipped  with  dynamic  brakes.  As 
several  conuneaters  stated,  in  order  to 
compl^ely  test  dynamic  brakes  the  train 
must  be  moving.  Thus.  FRA  believes 
that  running  tests  of  the  d>-namic  brake 
should  be  performed  whenever  the 
motive  power  or  engine  crew  is  changed 
so  that  the  availability,  or  lack  of 
availabihty,  of  the  device  can  be 
rechecked. 

Currently,  the  operating  rules  of  most 
railroads  contain  limits  on  the  amount 
of  djTiamic  braking  force  that  may  safely 
be  used  depending  on  the  dimensions  of 
the  train  involved.  Most  railroad 
operating  ndes  express  these  limits  in 
terms  of  the  number  of  axles  that  engine 
consists  are  permitted  to  use  in  dynamic 
braking.  Railroads  generally  will  cut  out 
the  dynamic  brakes  on  trailing 
locomotives,  when  the  train  is  made  up, 
in  order  to  avoid  tlie  possibiUty  of 


excessive  dynamic  braking  force  being 
applied,  which  could  result  in  the 
buckling  of  the  train.  However,  some 
operating  rules  also  express  dj-namic 
braking  limits  for  operating  through 
turnouts,  crossovers,  and  curves  in 
terms  of  dynamic  brake  amperes,  yet, 
there  is  currently  no  way  for  engineers 
to  know  the  amount  of  dynamic  brake 
amperage  on  their  train  or  the  amperage 
they  are  using.  Furthermore,  although 
running  tests  of  dynamic  brakes,  as 
proposed  by  FRA,  provide  information 
to  the  locomotive  engineer  regarding  the 
availability  of  dynamic  brakes,  such 
tests  are  limited  to  the  specific  moment 
they  are  performed.  Thus,  running  tests 
do  not  provide  continuous  information 
on  the  current  status  of  the  d\Tiamic 
brakes  to  the  locomotive  engineer. 
Because  dynamic  brakes  could  fail  at 
any  time.  FRA  feels  there  should  be 
some  way  for  engineers  to  continuously 
monitor  the  operation  of  their  available 
dynamic  brakes.  Consequently,  based  on 
Congress'  mandate  contained  in  §  20141 
(formerly  §  7  of  the  RSER,'\).  requfring 
meaningful  standards  to  address  the  safe 
use  of  dynamic  brakes.  FRA  believes 
that  locomotives  built  after  January  1. 
1996.  and  equipped  with  dynamic 
brakes,  should  be  able  to  (i)  test  the 
electrical  integrity  of  the  dynamic  brake 
at  rest  and  (ii)  display  the  total  train 
dynamic  brake  retarding  force,  at  certain 
speed  increments,  in  the  cab  of  the 
controlling  locomotive. 

In  the  ANPRM  (57  FR  62555),  FRA 
requested  comments  from  the  industry 
on  possible  methods  of  providing 
information  regarding  the  status  of 
dynamic  brakes  to  the  engineer  in  the 
cab  of  the  controlling  locomotive.  The 
only  workable  option  presented  to  FRA 
in  the  comments  received  was  the 
equipping  of  locomotives  with  a 
dynamic  brake  display.  Although  FRA 
recognizes  that  the  technology  for 
dynamic  brake  displays  with  the  abihty 
to  provide  the  type  of  information 
sought  by  FRA  is  not  readily  available 
today,  several  commenters  suggested 
that  it  is  currently  being  developed. 
FRA  believes  that  the  benefits  of  such 
an  indicator  would  be  to  alert  engineers 
that  they  have  diminished  or  excessive 
dynamic  capabilities,  thus  permitting 
the  engineer  to  control  the  braking  of 
their  train  in  the  safest  possible  manner. 
However,  in  order  to  fully  evaluate  the 
viability  of  this  proposal,  FRA  seeks 
comments  from  all  interested  parties 
regarding  the  following  specific  issues: 

(1 )  What  is  the  status  on  the  future 
availabihty  of  dynamic  brake  indicators 
capable  of  providing  the  information 
reouired  by  this  proposal? 

12)  Are  FRA's  cost  estimates  regardirig 
this  proposal  accurate? 
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(3)  What  quantitative  and/or 
qualitative  operational  or  safety  benefits 
can  be  derived  from  the  use  of  these 
devices? 

(4)  What  alternative  methods  are 
available  for  providing  the  same 
information  that  a  dynamic  brake 
indicator  would  provide  to  a  locomotive 
engineer? 

VII.  Miscellaneous  Issues 

A.  Brake  Pipe  Reduction 

Present  regulations  require  brake-pipe 
reductions  of  either  15  pounds,  20 
pounds,  or  full  service  depending  on 
which  of  the  required  train  air  brake  test 
is  being  performed.  49  CFR  232.12, 
232.13.  In  the  ANPRM  (57  PR  €2556), 
FRA  sought  comments  from  interested 
parties  to  determine  if  it  is  feasible  and 
beneficial  for  FRA  to  establish  one 
standard  brake-pipe  reduction  for  all 
required  train  air  brake  tests. 

The  AAR  and  several  railroads 
recommended  that  some  type  of 
performance  standard  be  established  so 
that  each  railroad  could  determine  the 
amount  of  reduction  that  best  suits  its 
operation.  The  AAR  also  suggested  that 
if  the  reduction  amounts  were  left  in  the 
discretion  of  the  individual  railroads,  it 
would  be  receptive  to  a  requirement  that 
the  railroad  indicate  what  reduction 
rates  it  would  use  at  different  locations. 
Several  railroads  commented  that  one 
standard  reduction  should  be  required 
for  all  tests  and  inspections  and  that  the 
standard  should  not  require  an  increase 
to  a  full  service  reduction  because  such 
a  practice  could  cause  undesired 
releases.  These  commenters  also  noted 
that  one  standardized  reduction  for  all 
tests  would  simplify  air  brake  tests  and 
make  it  easier  for  the  railroads  to  train 
and  instruct  their  employees.  Most  of 
the  commenting  railroads  suggested  a 
20-psi  reduction  if  a  specific  amount 
were  established.  Two  commuter 
railroads  stated  that  they  are  unable  to 
comply  with  49  CFR  232.12  as  currently 
written  because  they  are  unable  to  mcike 
a  service  rate  reduction  on  some  of  their 
equipment. 

Two  labor  organizations 
recommended  that  one  standard 
reduction  be  established  by  FRA  rather 
than  allowing  each  individual  railroad 
to  determine  their  own  reductions.  This 
recommendation  was  based  on  the 
commenters'  concern  that  varying 
reduction  standards  among  the  railroads 
would  cause  confusion  for  train  crews 
since  many  railroads  swap  trains  and 
operate  crews  over  each  other's  lines. 
These  commenters  also  felt  that  one 
standardized  reduction  would  make 
training  easier. 


FRA  Conclusions.  FRA  agrees  with 
many  of  the  commenters  that  a 
standardized  brake  pipe  reduction  of  20 
psi  is  sufficient  for  the  performance  of 
all  required  brake  inspections  and  tests. 
FRA  believes  that  the  adoption  of  one 
standard  reduction  will  simplify  both 
the  performance  of  the  required 
inspections  and  the  training  of 
employees  charged  with  performing 
these  inspections.  Under  the  proposal 
FRA  would  no  longer  require  full 
service  reductions  for  any  of  required 
inspections  in  order  to  avoid  the 
possibility  of  undesired  releases.  FRA 
feels  that  the  suggestion  of  several 
commenters  to  allow  each  railroad  to 
determine  its  own  brake  pipe  reduction 
is  not  viable.  It  is  not  uncommon  to  find 
train  crews  operating  in  several  different 
locations  or  to  find  the  train  crew  of  one 
railroad  operating  the  equipment 
belonging  to  another  railroad  or 
operating  over  the  lines  of  another 
railroad.  Thus,  if  various  reductions 
were  established  by  different  railroads 
or  by  one  railroad  in  different  locations, 
it  would  merely  cause  further  confusion 
in  both  the  performance  of  the 
inspections  and  the  training  of 
personnel. 

B.  Performance  of  Brake  Inspections 

To  determine  whether  regulations 
should  be  developed  specifying  how 
certain  brake  inspections  should  be 
performed  and  whether  certain 
currently  required  inspections  are 
necessary.  FRA  requested  comments 
from  interested  parties  regarding  the 
current  methods  of  perfomJing  the 
various  required  brake  inspections  and 
sought  comments  on  how  current 
inspections  could  be  improved  or 
eliminated.  See  57  FR  62556. 

The  AAR  and  a  number  of  railroads 
recommended  that  the  specific  method 
of  performing  the  various  required 
inspections  should  be  left  to  the 
discretion  of  each  railroad  since  the 
type  of  inspection  required  depends  on 
the  equipment  involved  and  the 
operating  conditions  existing  at  various 
locations.  Many  of  these  commenters 
stated  that  experience  has  shown  that 
vehicle  inspections  do  not  detract  from 
inspections  and  that  such  inspections 
are  adequate  depending  on  the  location 
performed.  These  parties  also  stated  that 
their  employees  are  instructed  to  get  off 
their  vehicle  if  they  are  unable  to  see  the 
brake  equipment  from  the  vehicle. 
Several  commenters  also  endorsed  the 
use  of  roll-by  inspections  at  least  to 
determine  release  of  the  brakes.  Most  of 
the  commenters  also  recommended  that 
inspection  of  five-pack  equipment 
(articulated  cars)  needs  to  be  looked  at 
since  this  equipment  utilizes  several 


different  types  of  braking  systems,  many 
of  which  cannot  be  viewed  from  one 
side  of  the  car.  Several  railroads  stated 
that  they  were  in  the  process  of 
developing  specific  training  for  the 
inspection  of  five-pack  equipment.  One 
commenter  suggested  that  if  the  brakes 
fail  to  apply  on  one  of  the  sets  of  brake 
equipment  contained  on  multi-platform 
cars  with  multiple  brake  systems,  the 
car  should  be  considered  operable  and 
permitted  to  continue  to  the  first 
terminal  where  repairs  could  be  made. 

Amtrak  commented  that  the  use  of 
package,  or  unit,  brake  actuators  on 
most  modem  passenger  trains  requires 
an  inspection  of  both  sides  of  the  train. 
This  commenter  also  stated  that  the 
enshrouding  of  brake  actuators,  the 
existence  of  high-level  platforms,  and 
the  presence  of  wayside  electric  power 
systems  make  inspection  of  brake 
systems  on  passenger  trains  dangerous. 
Amtrak  recommended  an  alternative  to 
the  initial  terminal  inspection  that 
would  allow  passenger  trains  making 
multiple  turns  in  a  24-hour  interval  to 
perform  a  set  and  release  after  a  leakage 
test  is  performed  at  all  subsequent 
departures  after  a  complete  initial 
terminal  brake  inspection  if  the  train 
remains  charged  and  the  consist  is  not 
broken.  The  AAR  and  one  railroad 
stated  that  the  use  of  carside  indicators 
is  a  reliable  method  for  determining  the 
condition  of  brakes  when  brake 
equipment  is  enshrouded  or  mounted 
inboard  or  when  a  train  is  next  to  a 
high-level  platform  or  other  obstruction. 
Two  other  passenger  railroads  suggested 
that  FRA  develop  a  list  of  parameters 
that  each  initial  terminal  test  must 
address  and  then  allow  each  passenger 
railroad  to  submit  its  test  procedures, 
based  on  its  individual  operations,  to 
FRA  for  approval.  A  number  of 
passenger  and  commuter  railroads  also 
commented  that  many  of  the  current 
inspection  requirements  contained  in 
the  regulations  are  not  applicable  to 
multiple  unit  (MU)  cars,  specifically 
noting  the  leakage  test  requirement,  the 
piston  travel  regulations,  and  the 
requirement  to  keep  equipment  charged 
when  adding  cars.  These  parties 
recommended  that  provisions  regarding 
MU  cars  be  separated  from  provisions 
on  freight  locomotives  and  cars. 

The  AAR  and  a  number  of  railroads 
provided  comments  on  specific 
inspections  currently  required  and  on 
specific  elements  of  various  inspections. 
Several  of  these  commenters  suggested 
that  the  inbound  brake  equipment 
inspection  contained  at  §  232.14  be 
eliminated.  These  commenters  stated 
that  this  inspection  requires  the 
"bottling  c^  air"  (the  angle  cock  to  be 
closed  following  a  20-psi  reduction). 


which  is  contrary  to  most  railroads' 
operating  rule  requiring  the  brake  pipe 
to  be  left  open  on  standing  cars.  The 
parties  felt  that  the  current  requirement 
could  result  in  the  train  being  put  in 
emergency,  which  wastes  time  because 
then  the  train  must  be  recharged,  and  is 
potentially  dangerous  because  it  could 
cause  a  train  to  roll  away  due  to  a  brake 
release. 

Several  parties  also  mentioned  that 
current  piston  travel  requirements  are 
no  longer  necessary  due  to  the  use  of 
.  automatic  slack  adjusters,  which  are 
designed  to  keep  piston  travel  within 
certain  tolerances.  Some  commenters 
felt  that  if  slack  adjusters  were  required, 
noting  that  most  cars  operating  today 
are  already  equipped  with  them,  the 
need  to  constantly  measure  piston  travel 
would  be  eliminated. 

Several  commenters  also  suggested 
that  raifroads  have  the  option  of 
performing  a  thorough  inbound 
inspection  together  with  a  set-and- 
release  departure  inspection  in  lieu  of 
performing  an  initial  terminal 
inspection,  since  initial  terminal 
inspections  can  be  an  obstacle  to 
moving  goods  quickly  because  the 
removal  of  bad  ordered  cars  once  the 
train  is  assembled  can  cost  considerable 
time.  These  parties  also  recommended 
that  cars  found  with  sticking  brakes 
during  the  departure  inspection  be  cut 
out  and  tagged  and  allowed  to  continue 
to  destination  as  long  as  the  tonnage  per 
operable  brakes  did  not  exceed  a 
specified  amount.  One  railroad  also 
requested  revision  §232.12(1)  to  allow 
the  yard  test  device  to  be  placed  at  smy 
location  in  the  train,  rather  than  at  the 
end  of  the  train  nearest  the  hauling  road 
locomotive,  since  the  results  of  such  a 
test  are  not  affected  by  location  of  the 
device. 

The  AAR  and  several  railroads  also 
suggested  that  the  85  percent 
requirement  contained  at  §  232.1  should 
be  changed  to  a  performance  standard 
based  on  tonnage  per  operative  brakes. 
These  parties  stated  that  it  is  almost 
impossible  to  remake  a  train  while 
enroute  to  disassociate  those  cars  with 
inoperative  brakes  from  the  rest  of  the 
train.  However,  none  of  these 
commenters  had  any  major  problem 
with  the  85  percent  requirement,  and  all 
of  them  stated  that  retaining  the 
standard  is  acceptable. 

One  air  brake  manufacturer  agreed 
with  the  railroads  that  the  problem  of 
excessive  piston  travel  has  been 
addressed  by  the  development  of  slack 
adjusters.  This  commenter  stated  that 
slack  adjusters  automatically  adjust 
piston  travel  to  prevent  excessive  travel 
and  that  if  slack  adjusters  are  reliable 
there  is  no  need  to  measure  for  piston 
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travel.  The  commenter  suggested  that 
new  technology  is  being  developed  to 
monitor  the  brake  cylinder  and  that  any 
new  regulation  needs  to  allow  for 
technology  that  may  do  away  with 
measuring  piston  travel. 

Labor  organization  representatives 
and  several  individual  members 
believed  that  FRA  should  specify  how 
inspections  are  to  be  performed.  Several 
members  of  the  BRC  commented  that 
the  only  proper  inspection  is  a  walking 
inspection  on  both  sides  of  the  train 
with  a  set  and  release.  However,  these 
commenters  suggested  that  if  a  walking 
inspection  is  performed  on  both  sides  of 
a  train  during  a  set.  then  a  roll-by 
inspection  for  the  release  would  be 
acceptable.  Several  commenters  stated 
that  on  some  cars  an  adequate 
inspection  could  be  made  from  one  side 
of  the  train  but  that  on  other  cars  such 
as  multilevel  stack  cars  only  50  percent 
of  the  brake  equipment  can  be  observed 
from  any  one  side  of  the  cars.  Members 
of  both  the  BRC  and  the  UTU 
strenuously  recommended  that 
inspection  of  five-pack  cars  not  be 
performed  from  moving  vehicles 
because  it  is  very  difficult  to  observe  the 
brake  equipment  on  these  cars.  A  BRC 
representative  also  stated  that  if  slack 
adjusters  have  eliminated  the  need  to 
measure  piston  travel  then  the  railroads 
should  have  no  problem  complying 
with  a  seven-to  nine-inch  piston  travel 
limit.  This  commenter  also  stated  that 
unless  there  are  regu'ations  governing 
the  proper  setting  and  operation  of  slack 
adjusters,  piston  travel  must  continue  to 
be  monitored  and  measured. 

Several  labor  organizations  and  their 
individual  members  stated  that  train 
crews  are  not  qualified  to  perform  initial 
terminal  inspections.  Various  individual 
carmen  commented  that  many  of  the 
initial  terminal  inspections  that  are 
currently  being  performed  are 
inadequate  because  the  employees 
performing  the  inspections  are  not 
adequately  trained.  The  BRC  maintained 
that  the  initial  terminal  inspection 
could  not  be  separated  from  the  pre- 
departure  inspection  required  under 
Part  215  and  both  must  be  performed  by 
carmen.  The  BRC  also  mentioned  that    . 
because  the  initial  terminal  inspections 
are  not  being  performed  by  qualified 
individuals  trains  are  departing  without 
100  percent  operable  brakes,  and  thus, 
believes  that  the  85  percent  rule 
contained  at  232.1  should  be  increased 
to  90  or  100  percent.  This  party  also 
supported  an  increase  in  the  85  percent 
requirement  based  on  the  fact  that 
heavier  and  longer  trains  are  being  run 
today,  and  therefore,  better  braking  is 
needed.  The  BLE  commented  that  they 
do  not  see  a  problem  on  today's 


railroads  regarding  inoperative  brakes 
and  felt  that  unless  there  was  some 
technical  evidence  that  the  requirement 
should  be  reduced,  the  85  percent 
requirement  should  remain. 

FRA  Conclusions.  FRA  agrees  with 
several  of  the  railroad  commenters  that 
it  would  be  practically  impossible  and 
far  too  intrusive  for  FRA  to  mandate  the 
specific  methods  for  performing  various 
inspections  on  various  equipment.  FRA 
feels  that  ?ach  individual  railroad  is  in 
the  best  position  to  determine  the  best 
method  for  performing  the  various 
required  inspections  based  on  their 
operating  conditions  and  equipment. 
However,  the  method  of  inspection  that 
is  chosen  by  a  railroad  should  ensure 
that  all  required  equipment  is  properly 
inspected  and  is  functioning  as  required 
by  the  regulations.  FRA  will  continue  to 
allow  the  use  of  roll-by  inspections  of 
the  brake  release  if  train  speed  does  not 
exceed  10  mph.  FRA  feels  that  roll-by 
inspections  made  at  greater  speeds 
would  not  permit  sufficient  visual 
inspection  of  the  brake  equipment. 

FRA  recognizes  the  unique 
characteristics  of  some  commuter  and 
passenger  trains  that  repeat  the  same 
trip  several  times  a  day  without 
breaking  up  the  consist.  Because  the 
trains  in  these  types  of  operations  are 
not  broken  up  and  remain  connected  to 
an  air  supply  continuously,  it  is 
unlikely  that  their  air  brake  equipment 
would  deteriorate  beyond  federal 
requirements  in  one  day  if  they  were  in 
proper  working  order  at  the  beginning  of 
the  day.  Thus.  FRA  believes  that  trains 
that  repeat  the  Same  trip  more  than  once 
a  day  need  only  be  required  to  have  an 
initial  terminal  brake  test,  performed  by 
a  qualified  individual,  prior  to  the  first 
departure  for  that  train  each  calendar 
day. 

FRA  also  agrees  with  several 
commenters  that  the  MU  equipment, 
currently  used  by  many  commuter 
operations,  is  unable  to  conform  to 
many  of  the  standards  established  for 
freight  operations.  Consequentlx    FRA 
believes  that  commuter  railroads 
operating  MU  equipment  should 
develop  and  enforce  written  inspection, 
maintenance,  and  test  procedures  for 
this  equipment  to  ensure  the  systems 
will  operate  as  intended. 

FR.^  further  recognizes  that  the 
inbound  inspection  required  pursuant 
to  §  232.14,  which  requires  the  bottling 
of  air.  is  contrary  to  most  railroads' 
operating  procedures  requiring  the  ' 
brake  pipe  to  be  left  open  on  standing 
cars.  FRA  feels  that  this  requirement  is 
unnecessary  in  present-day  operations 
and  could  actually  cause  a  train  to  roll 
away  due  to  a  brake  release. 
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Although  several  parties  ccuQmented 
that  piston  travel  requirements  are  no 
longer  necessary  due  to  the 
development  and  use  of  automatic  slack 
adjusters,  FRA  believes  that  piston 
travel  still  is  an  importemt  compooeDt 
that  must  be  kept  within  certain 
operating  limits.  If  automatic  slack 
adjusters  function  properly,  then  the 
railroads  should  have  no  problem 
maintaining  piston  travel  within  the 
required  limits.  Currently,  the  only  way 
to  ensure  that  a  slack  adjuster  is 
working  correctly  is  to  measure  the 
component  it  is  adjusting.  If  a  device  is 
developed  that  can  reliably  monitor  the 
brake  cylinder,  as  one  manufacturer 
indicated,  then  parties  can  petition  the 
FRA  for  a  change  in  the  standards  at 
that  time. 

FRA  will  continue  to  require  100- 
percent  functional  train  brake  systems  at 
initial  terminals.  As  tbere  were  no  maj<» 
objections  raised,  FRA  proposes  to 
retain  the  "85-percent"  requirement 
previously  contained  at  §  232.1.  The 
BRC  was  the  only  party  which  requested 
that  the  percentage  be  increased,  based 
on  their  contention  that  initial  terminal 
inspections  were  not  being  performed 
by  qualified  individuals.  However,  FRA 
believes  that  the  quahfication  standards 
proposed  below,  adequately  address  this 
party's  concern.  Furthermore,  as 
previously  stated.  FRA  does  not  fieel 
railroads  are  currently  performing  initial 
terminal  inspections  as  well  as  they 
should  be  and,  thus,  we  do  not  believe 
it  would  be  appropriate,  at  this  time,  to 
allow  alternatives  to  the  initial  terminal 
inspections  as  requested  by  several 
commentators. 

C  COT6-S  Requirements 

Prior  to  January  1,  1992,  railroads  and 
car  owners  were  required  to  maintain 
freight  brake  equipment  in  accordance 
with  a  periodic  clean,  oil,  test,  and 
stencil  (COT&S)  schedule.  This 
schedule  varied  from  10  to  16  years, 
depending  on  type  of  brake  control 
valve.  At  the  conclusion  of  the 
equipment  changeout,  a  single  car  test 
was  performed  to  verify  the  integrity  of 
the  entire  brake  system. 

Prior  to  1982,  this  same  single  car  test 
was  required  on  each  car  when  on  a 
shop  or  repair  track  and  the  date  of  test 
so  stencilled  on  the  car.  This  was 
known  as  an  "In  Date  Test"  or  IDT.  Cars 
which  had  been  last  tested  in  less  than 
90  days  were  excluded  from  theJest 
requirement.  In  1982  the  IDT  was 
abolished,  and  only  a  simple 
application  and  release  test  of  the  brakes 
was  required  when  on  the  shop  or  repair 
track.  Certain  brake  (sticking, 
inoperative,  etc.)  and  wheel  defects 


(overheated,  built-up  tread,  etc.)  did 
require  the  single  car  test. 

m  1990.  several  improveinents  were 
made  in  test  procedures  to  reduce  the 
incidence  of  undesired  emergency  brake 
applications  and  leakage  which  could 
cause  wheel  damage.  These 
improvements  were  incorporated  into 
the  full  single  car  test  and  in  a  new 
abbreviated  test,  identiHed  as  a  "Repair 
Track  Air  Brake  Test."  At  that  time  the 
repair  track  test  was  required  each  time 
a  car  was  on  a  shop  or  repair  track.  The 
full  single  car  test  is  required  when  the 
brake  control  valves  are  replaced.  As 
these  comprehensive  tests  were  phased 
in,  the  COT&S  requirements  were 
abolished.  The  effectiveness  of  these 
new  tests  was  evident  by  the  increased 
replacement  of  brake  components  which 
were  determined  to  be  defective. 
Leakage  at  angle  cocks  and  cutout  cocks 
was  the  primary  source  of  problems.  In 
order  to  determine  whether  there  is  a 
need  for  time-based  COT4S 
requirements,  FRA  sought  comments,  in 
the  ANPRM  (57  FR  62556).  from 
interested  parties  regarding  the 
problems  associated  v^ith  the 
elimination  of  the  COT&S  requirements 
for  freight  equipment  and  whether 
COT&S  requirements  are  necessary  for 
passenger  equipment  or  are  alternatives 
available. 

The  AAR  and  several  of  its  member 
railroads  contended  that  the  new  single 
car  test  is  much  better  than  the  old  time- 
based  COT&S  and  turns  up  nuny  iQore 
defects  due  to  the  increase  in  air 
pressure  to  90  pounds.  The  AAR  stated 
that  their  studies  show  that  a  car  is  on 
the  repair  track  1.7  times  a  year  and, 
thus,  on  average  every  car  will  receive 
a  single  car  or  repair  track  test  at  least 
one  to  two  times  a  year.  The  AAR  also 
stated  that  in  1992  1.1  to  1.4  million 
single  car  or  repair  track  tests  were 
performed  by  the  railroads  and  that 
three  times  as  many  brake  valves  were 
changed  out  in  1992  as  compared  to 
1991.  In  addition,  the  AAR  reported  that 
the  railroads  spent  in  excess  of  S7.5 
million  to  upgrade  their  equipment  to 
perform  the  enhanced  single  car  test. 
Several  railroads  provided  figures  on 
the  number  of  cars  in  their  fleets 
receiving  single  car  and  repair  track 
tests,  and  provided  data  comparing  the 
number  of  brake  components  that  were 
changed  out  in  1992  with  the  number  of 
components  changed  out  in  1991  under 
the  old  COT&S  requirements.  In  all 
cases  the  data  showed  an  increase  in  the 
number  of  components  changed  out. 
which  the  railroads  attributed  to  the 
improvement  of  the  single  car  test  and 
were  presented  as  support  for  their 
contention  that  the  improved  single  car 
and  repair  track  tests  are  more  effective 


than  the  old.  time-based  COT&S 
requirements.  Several  railroads  also 
commented  that  tbere  is  no  need  for 
FRA  to  establish  brake  maintenance 
requirements  separate  from  those 
established  by  the  AAR  These 
commenters  stated  that  sigoificaQt 
improvements  in  brake  maintenance 
have  been  made  by  the  AAR  without 
increased  regulation.  These  parties  also 
noted  that  the  AAR  has  its  own 
engineering  staff  and  laboratories  and 
has  expertise  of  all  the  railroads  and. 
thus,  is  in  the  best  position  to  detenniiM 
the  best  practices  for  maintaining  the 
brake  systems. 

Amtrak  and  two  other  passenger  and 
commuter  railroads  provided  conimettts 
regarding  COT&S  requirements  for 
passenger  cars.  These  commenters  felt 
that  the  brake  equipment  on  passenger 
cars  can  be  maintained  by  criteria  other 
than  time-based  COT&S.  The  parties 
proposed  the  possibility  of  requiring 
that  a  single  car  test  be  performed  each 
time  a  car  is  on  the  repair  track  or  each 
time  the  car  comes  in  for  preventive 
maintenance,  about  every  120  days. 
These  parties  would  prefer  to  conduct 
periodic  testing  rather  than  changing    " 
out  valves  on  a  periodic  basis.  These 
commenters  felt  that  the  current  three- 
year  COT&S  requirement  on  26C-based 
systems  is  too  restrictive.  Amtrak  also 
conunented  that  the  six-year  COT&S 
requirement  it  employs  for  freight-type 
brake  valv«s  on  its  passenger  cars 
should  be  considered  an  internal 
Amtrak  policy. 

The  BRC  and  several  of  its  individual 
members  admitted  that  the  new  single 
car  test  may  be  very  valuable,  but 
contended  that  the  railroads  are 
circumventing  its  use.  These 
commenters  stated  that  railroads  are 
eliminating  repair  tracks  all  over  the 
nation  in  order  to  avoid  performing 
these  single  car  tests.  Several 
individuals  presented  examples  of  bow 
the  single  car  test  and  repair  track  test 
are  being  circumvented,  such  as  making 
repairs  in  the  field  or  moving  cars  to 
expediter  tracks  for  repairs  rather  than 
to  repair  tracks.  Therefore,  the  BRC 
recommended  that  some  type  of  in-date 
testing  or  attention  must  be  reinstated, 
preferably  somewhere  in  the  seven-  to 
eight-year  range.  The  RLEA  also 
recommended  that  periodic  attention  be 
reinstated,  contending  that  acceptance 
of  AAR's  unilateral  change  in  the 
maintenance  requirements  allows  the 
AAR  to  estabhsh  regulations  without 
public  comment.  The  BRC  and  several 
of  its  members  also  commented  on  the 
three-year  COT&S  requirement  for 
passenger  cars,  contending  that  the 
requirement  should  be  maintained  due 
to  condensation  building  up  in  the 
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trainlines  and  the  fact  that  compressors 
are  not  being  maintained.  The  BRC  also 
recommended  that  any  change  made  by 
the  AAR  in  their  recommended 
maintenance  practices  should  be 
approved  by  FRA. 

One  manufacturer  strongly  endorsed 
the  new  single  car  test  and  repair  track 
test  as  the  most  comprehensive  tests 
ever  performed.  This  commenter  felt 
that  these  tests  will  ensure  more 
effective  brake  maintenance  than  the 
previous  application-and-release  test 
and  the  16-year  COT&S  requirement. 

FRA  Conclusions.  FRA  agrees  that  the 
new  single  car  test,  which  has  been  used 
industry-wide  since  January  of  1992,  is 
a  much  better  and  more  comprehensive 
method  of  detecting  and  eliminating 
defective  brake  equipment  and 
components  than  the  old,  time-based 
COT&S  requirements.  FRA  beUeves  that 
performance  of  the  single  car  test  will 
significantly  reduce  the  number  of 
defective  components  currently  found 
and  will  dramatically  increase  the 
reliability  of  brake  equipment.  Thus,  use 
of  the  single  car  test  will  greatly 
improve  the  safety  of  both  railroad 
employees  and  the  general  pubUc  since 
brake  equipment  will  be  in  better  and 
safer  condition.  However,  in  order  to 
fully  benefit  from  the  advantages  of  the 
single  car  test,  cars  must  receive  the  test. 
Several  labor  commenters  admitted  that 
the  new  test  was  very  valuable,  but 
stated  that  the  test  is  being 
circumvented  by  the  railroads.  These 
commenters  provided  various  examples 
of  how  the  tests  are  being  avoided. 
Therefore,  in  order  to  ensure  that  all 
cars  receive  the  new  single  car  test,  FRA 
proposes  to  require  the  performance  of 
the  test  on  a  timely  basis. 

FRA  feels  that  tne  single  car  test 
should  be  conducted  on  any  car  that  is 
on  a  repair  or  shop  track  for  various 
wheel  or  brake  equipment  defects  and 
that  at  a  minimum  freight  service 
equipment  should  receive  the  test  every 
one  or  two  years  depending  on  whether 
the  equipment  is  high-utilization  or 
non-high-utilization  equipment,  as 
defined  below,  and  that  commuter  and 
passenger  service  equipment  should 
receive  the  test  at  least  every  six 
months.  Freight  railroad  representatives 
reported  that  on  average  a  car  is 
currently  on  the  repair  track  1.7  times 
a  year  and,  thus,  receives  a  full  single 
car  or  repair  track  test  at  that  time. 
Commuter  and  passenger  railroad 
■representatives  reported  that  their  cars 
are  on  a  shop  or  repair  track  every  120 
days.  Therefore,  FRA  does  not  feel  that 
requiring  the  single  car  test  to  be 
performed  at  the  proposed  time  periods 
would  be  overly  burdensome  on  the 
industry  since,  by  its  own  admission. 


most  cars  will  be  on  a  repair  or  shop 
track  within  these  time  limits. 
Furthermore,  parties  would  be  allowed 
to  request  a  change  in  the  time  interval 
for  performing  the  single  car  test  by 
monitoring  their  single  car  tests  and 
conducting  a  statistical  analysis  of  the 
results.  The  procedure  for  requesting  a 
change  in  the  time  interval  is  further 
discussed  in  the  section-by-section 
analysis. 

In  order  to  ensure  that  the  single  car 
tests  are  properly  performed,  FRA 
believes  that  only  qualified  brake 
system  inspectojs  should  conduct  the 
tests-and  that  the  single  car  testing 
devices  should  be  tested  at  least  once  a 
day  and  receive  maintenance  at  least 
every  92  days.  Furthermore,  in  order  to 
ensure  proper  maintenance  of  brake 
equipment,  FRA  believes  that  each 
railroad  should  develop  and  enforce 
written  maintenance  procedures  for  all 
types  of  brake  systems  it  operates  which 
meet  or  exceed  current  industry 
standards  and  all  federal  train  brake 
system  safety  requirements.  The 
maintenance  required  by  these 
procedures  should  only  be  performed  by 
individuals  qualified  as  mechanical  or 
electronic  brake  system  inspectors.  Spot 
checks  of  both  the  single  car  tests  and 
the  maintenance  procedures  should  be 
conducted  by  qualified  supervisory 
personnel  to  make  sure  the  procedures 
are  being  followed  and  the  tests  are 
properly  performed. 

D.  Charging  of  Air  Brake  System. 

Present  regulations  for  air  brake 
testing  basically  require  that  cars  that 
have  previously  been  tested  in 
accordance  with  the  regulations  either 
"be  kept  charged  until  road  motive 
power  is  attached"  or  be  retested.  49 
CFR  232.12(i).  Based  on  longstanding 
administrative  interpretation  and 
practice.  FR.A  presumes  that  a  brake 
system  is  no  longer  adequately  charged 
if  disconnected  from  the  charging 
device  (supply  of  pressurized  air)  for 
more  than  two  hours  before  coupling  of 
locomotives;  otherwise,  retesting  is 
required.  In  the  ANPRM  (57  FR  62556), 
FRA  requested  comments  from 
interested  parties  regarding  the  viability 
of  this  interpretation  and  sought 
information  for  developing  alternative 
procedures  that  would  not  jeopardize 
safety. 

The  AAR  and  several  railroads  stated 
that  there  is  no  reason  to  assume  that 
once  a  train  is  charged  and  tested  and 
then  left  standing  without  being 
provided  with  a  source  of  compressed 
air  that  the  brake  system  would  become 
defective.  These  parties  suggested  that 
leakage  on  standing  trains  has  been 
greatly  reduced  through  the  use  of 


welded  brake  piping  and  fittings  and 
ferrule-clamped  air  hoses.  These 
commenters  felt  that  FRA's 
interpretation  of  allowing  trains  to  sit 
without  air  for  only  two  hours  is  from 
an  era  when  this  new  equipment  was 
not  used.  They  also  stated  that  FRA's 
current- interpretation  costs  the  industry 
money,  fuel,  and  time  and  creates 
pollution  because  trains  must  be  either 
reinspected  or  left  with  a  locomotive 
attached  and  idling  in  order  to  avoid 
performing  a  full  initial  terminal  test. 
Several  railroads  suggested  that  trains 
could  be  off  air  indefinitely  if  the 
consist  is  not  altered,  or  at  least  as  long 
as  24  hours,  and  remain  in  the  same 
condition.  Several  commenters 
recommended  that  if  a  set  of  cars  is  off 
air  for  an  extended  period,  all  that 
should  be  required  is  a  set-and-release 
test  to  assiu-e  the  continuity  of  the  brake 
pipe.  CP  Rail  Services  mentioned  that 
there  is  no  such  two-hour  rule  in 
Canada  and  stated  that  in  Canada  if  cars 
are  off  air  for  any  length  of  time  a  set- 
and-release  continuity  test  is  required. 
Every  commenting  raihoad  felt  the 
current  two-hour  interpretation  is 
onerous  and  unrealistic. 

The  BLE,  BRC,  and  several  individual 
carmen  felt  that  the  current 
interpretation  is  reasonable.  Most  of 
these  commenters  expressed  concern  for 
the  integrity  of  the  brake  system  if  a 
consist  were  left  standing  for  longer 
than  two  hours.  These  concerns  were 
aimed  at  the  effect  that  cUmate  might 
have  on  the  equipment  and  the 
increased  possibility  of  vandalism  to  the 
equipment  if  consists  sat  without  air  for 
longer  periods.  One  conductor 
recommended  returning  to  a  four-hour 
limit  as  a  minimum. 

FRA  Conclusions.  FRA  agrees  that  our 
longstanding  administrative 
interpretation,  that  requires  the  rrtesting 
of  cars  disconnected  from  a  charging 
device  for  longer  than  two  hours,  was 
estabUshed  prior  to  the  development  of 
new  equipment  that  has  greatly  reduced 
leakage  problems,  such  as  welded  brake 
piping  and  fittings  and  ferrule-clamped 
air  hoses.  However,  contrary  to  several 
railroads'  assertions  FRA  does  not 
believe  that  cars  should  be  allowed  to  be 
off  air  for  extended  periods  of  time 
without  being  retested.  FRA  believes 
that  the  longer  cars  sit  writhout  air 
attached  the  greater  the  chances  are  that 
the  integrity  of  the  brake  system  will  be 
compromised.  The  longer  cars  sit  the 
more  susceptible  they  may  be  to 
weather  conditions  or  even  vandalism, 
as  some  commenters  suggested. 
Consequently,  based  on  today's 
equipment,  operating  practices,  and 
overriding  safety  concerns.  FRA  feels 
that  cars  should  not  be  disconnected 
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from  a  supply  of  pressurized  air  fot 
longer  than  four  hoius  without  being 
retested. 

E.  Specifications  for  Power  Brake 
Systems  for  Freight  Service 

Currently,  Appendix  B  of  Part  232, 
entitled  "Specifications  and 
Requirements  for  Power  Brakes  and 
Appliances  for  Operating  Power-Brake 
Systems  for  Freight  Service",  contains 
the  specifications  for  AB  valves,  as  were 
adopted  in  the  early  1930's,  and  has  not 
been  modified  since,  although  several 
deviations  have  been  permitted.  No 
improvements  or  new  features,  as 
reflected  in  present-day  control  valves, 
have  been  added  to  the  appendix. 
Consequently,  ERA  sought  comments 
from  interested  parties  as  to  how  the 
specifications  and  requirements 
contained  in  Appendix  B  could  be 
updated  and  changed.  See  57  PR  62556. 

The  AAR  and  several  raihoads 
recommended  that  Appendix  B  be 
eliminated  and  a  reference  made  to  the 
appropriate  AAR  specifications.  These 
parties  felt  that  the  AAR  specifications 
are  far  more  stringent  than  those 
contained  in  Appendix  B.  One  railroad 
suggested  that  if  Appendix  B  were  to  be 
revmtten  it  should  encompass  operating 
parameters  of  brake  performance,  such 
as  transmission  speed  of  service  and 
emergency  reductions  and  time  periods 
in  which  control  valves  should  respond 
to  these  signals. 

New  York  Air  Brake  Company 
(NYAB)  also  recommended  that 
Appendix  B  be  deleted  and  reference 
made  to  the  appropriate  AAR 
specifications,  which  require 
performance  that  is  far  above  that 
contained  in  the  appendix. 
VVestinghouse  Air  Brake  Company  felt 
that  Appendix  B  as  currently  written  is 
too  restrictive  and  detailed  to  allow  for 
technological  development.  This 
commenter  stated  that  newer  valves  are 
being  developed  which  are  above  and 
beyond  the  specifications  contained  in 
the  appendix  and  suggested  that  more 
flexibility  be  incorporated  into  the 
specifications  to  allow  for  the 
development  of  new  eouipment. 

The  BRC  recommenaed  the 
possibility  of  adding  some  type  of 
addendum  to  Appendix  B  regarding 
new  technology  without  eliminating  the 
minimiun  requirements  contained  in  the 
appendix. 

FRA  Conclusions.  Contrary  to  several 
commenters'  views,  FRA  feels  that 
many  of  the  requirements  contained  in 
Appendix  B  for  power  brake  systems  are 
still  necessary.  FRA  does  recognize  that 
some  of  the  requirements  are  outdated 
and  should  be  eliminated. 
Consequently.  FRA  proposes  to 


eliminate  Appendix  B  and  incorporate 
those  requirements  that  it  feels  are  still 
relevant  to  today's  equipment  directly 
into  various  sections  of  the  revised 
regulation.  Furthermore,  in  order  to 
address  the  concerns  of  several  parties 
that  the  requirements  contained  in 
Appendix  B  are  too  restrictive  to  allow 
the  development  of  new  technology, 
FRA  proposes  to  permit  parties  to 
petition  the  FRA  to  convert  some  of  the 
train  brake  system  specification  and 
design  requirements  into  perfcurmance- 
based  safety  requirements. 

F.  The  1,000-Mile  Inspection 

FRA's  current  regulations  require 
intermediate  brake  inspections  at  points 
not  more  than  1,000  miles  apart.  These 
inspections  are  far  more  limited  than 
the  currently  required  initial  terminal 
inspections  in  that  the  railroad  is 
required  only  to  determine  that  brake 
pipe  leakage  is  not  excessive,  the  brakes 
apply  on  each  car,  and  the  brake  rigging 
is  secure  and  does  not  bind  or  foul.  49 
CFR  232.12[b).  hi  the  1982  revisions  to 
the  power  brake  rules,  FRA  extended 
the  distance  between  such  inspections 
from  500  miles  to  1,000  miles.  The 
industry  now  suggests  that  modem  ~ 
freight  trains  can  operate  at  least  5,000 
miles  without  a  In'ake  test. 
Consequently,  in  order  to  determine 
whether  a  change  in  the  current  1. 000- 
mile  inspection  requirement  should  be 
adopted,  FRA  requested  comments  from 
interested  parties  regarding  evidence  to 
support  any  increase  in  the  current 
requirement,  the  costs  and  delays 
involved  with  performing  these 
inspections,  and  any  safety  concerns 
inherent  in  increasing  the  distance 
beyond  what  is  currently  permitted.  See 
57  FR  62556.  Several  railroads,  together 
with  the  AAR,  commented  that  the 
current  1,000-mile  inspection  interval 
should  be  increased  to  as  much  as  5.000 
miles.  (See  §  232.12(b).)  These  parties 
relied  on  several  factors  in 
recommending  such  an  increase,  which 
include  the  new  technology  and 
improved  equipment  since  1982,  the 
1985  study  conducted  by  the  AAR, 
which  they  contended  establishes  that 
trains  receiving  proper  initial  terminal 
tests  could  be  operated  within 
regulation  limits  for  over  5,000  miles, 
and  the  fact  that  since  1982  the  number 
of  brake-related  accidents  and 
derailments  and  the  failure  rates  of 
brake  equipment  have  declined 
dramatically.  The  majority  of  these 
commenters  also  stated  that  the  key  to 
increasing  the  limit  is  quality  initial 
terminal  inspections.  One  railroad 
commented  that  in  Canada  en  route 
inspections  are  required  at  1, SCO-mile 
intervals  and  felt  that  these  en  route 


inspections  do  not  enhance  safety.  This 
railroad  also  stated,  based  on  a  small 
sampling,  that  only  one-half  of  a  percent 
of  its  cars  receiving  intermediate 
inspections  are  found  with  defective 
brakes.  The  AAR  also  conunented  that 
the  statistics  presented  by  labcH 
organizations,  regarding  the  number  of 
defects  they  are  finding  at  various 
locations,  are  meaningless  unless 
presented  in  terms  of  their  effect  on 
safety. 

The  AAR  and  several  railroads  also 
provided  information  regarding  the 
costs  of  performing  these  inspections. 
These  parties  estimated  that  the  ciurent 
1 ,000- mile  inspection  requires  the 
industry  to  perform  these  inspections  on 
1 5  percent  of  the  total  number  of  road 
trains,  which  amounts  to  about  240,000 
intermediate  inspections  annually.  They 
estimated  the  total  cost  of  performing 
these  inspections  at  approximately  $90- 
$130  million.  One  railroad  estimated  the 
cost  at  $550  p)er  inspection.  Another 
railroad  estimated  that  if  the  distance 
required  for  these  inspections  vrem 
increased  to  2,000  miles  the  industry 
would  save  $47  million.  Several 
railroads  also  commented  that  if  FRA 
reinstated  a  500-mile  inspection  their 
costs  and  the  industry's  cost  of 
performing  intermediate  inspections 
would  at  least  double. 

Labor  organizations  and  individual 
members  opposed  any  increase  in  the 
1,000-mile  intermediate  inspection 
interval  and  argued  that  FRA  should 
reinstate  the  500-mile  requirement.  The 
RLEA  stated  that  labor's  agreement  to 
extend  the  intermediate  test  to  1 ,000 
miles  in  1982  was  based  upon  a  promise 
by  the  railroads  that  complete  and 
perfect  initial  terminal  tests  would  be 
performed.  The  RLEA  contends  that  the 
performance  of  initial  terminal 
inspections  has  been  terrible  and  that 
they  are  being  performed  by  unquaUfied 
operating  crews.  The  BRC,  the  UTU,  the 
BLE,  and  several  individual  carmen 
reiterated  RLE.\'s  contention  that  proper 
initial  terminal  inspections  are  not 
being  performed.  These  parties  also 
stated  that  the  inspections  being 
performed  at  1,000  miles  are  also 
inadequate.  They  stated  that  many  of 
these  inspections  are  being  performed 
by  train  crews  that  are  not  qualified  to 
conduct  these  inspections  properly.  The 
BRC  and  several  of  its  individual 
members  contended  that  numerous 
defects  are  being  found  at  the  1 ,000-mile 
inspections  and  that  the  main  reason  for 
this  is  that  quality  initial  terminal 
inspections  are  not  being  performed. 
These  commenters  also  provided 
statistics  as  to  the  number  of  defects 
being  found  at  various  1,000-mile 
inspection  points.  They  claim  that  their 


members  have  found  approximately 
50,000  defects  per  year  at  these 
lof-ations  and  that  the  statistics  used  by 
the  carriers  to  support  an  increase  to 
5,000  miles  are  faulty.  These  parties  feel 
that  independent  data  needs  to  be 
developed  before  any  increase  in  the 
distance  is  considered. 

FRA  Conclusions,  hi  1982,  when  FRA 
extended  the  500-mile  inspection 
interval  to  1,000  miles,  FRA  intended 
that  quality  initial  terminal  brake 
inspections  would  be  performed  by  the 
railroads.  FRA  feels  that  railroads  have 
not  conducted  the  excellent  initial 
terminal  inspections  that  were 
contemplated  in  1982.  Furthermore, 
contrary  to  the  railroads'  contention, 
FRA  feels  that  many  initial  terminal 
brake  inspections  are  being  performed 
by  individuals  who  are  not  sufficiently 
quaUfied  or  trained.  FRA  recognizes  that 
since  1982  new  technology  and 
improved  equipment  have  been 
developed  that  allow  trains  to  operate 
for  longer  distances  with  fewer  defects. 
However,  the  key  to  achieving  this 
improved  capability  is  to  ensure  the 
proper  operation  and  condition  of  the 
equipment  at  initial  terminals.  The  best 
way  of  ensuring  the  proper  operation 
and  condition  of  equipment  is  to 
perform  quality  initial  terminal  brake 
inspections  and  to  conduct  proper 
equipment  maintenance.  Consequently 
in  order  to  ensure  that  a  train  is  in  safe 
and  proper  condition  to  travel  a 
prescribed  distance  without  further 
inspection,  FRA  believes  that  a  sUding- 
scale  approach  should  be  adopted  that 
bases  the  allowable  distance  a  train  may 
travel  on  a  variety  of  factors  including 
the  quality  of  the  initial  terminal  brake 
inspection,  the  maintenance  practices  of 
the  railroad,  and  the  type  of  equipment 
operated  and  installed  on  the  train. 

FRA  proposes  to  estabUsh  a  power 
brake  inspection  scheme  in  which 
various  stated  factors  determine  the 
distance  that  a  freight  or  passenger  train 
is  allowed  to  travel  without  additional 
inspection.  These  factors  include:  the 
qualifications  of  the  employee 
performing  the  initial  terminal  brake 
inspection;  the  extent  of  performance  of 
supervisory  spot  checks  of  maintenance 
and  inspection  activity;  the  presence  or 
absence  of  a  single  car  test  program  on 
the  raihoad;  the  power  brake  defect 
ratio  on  outbound  trains  for  the  railroadr 
and  the  type  of  equipmejit  used  and 
installed  on  the  train.  Based  on  the 
conditions  that  are  satisfied  by  the 
railroad,  a  train  may  be  allowed  to  travel 
anywhere  between  500  and  3,500  miles 
from  the  point  of  initial  terminal 
without  additional  power  brake  tests  or 
inspections.  Fiuthermore,  in  order  to 
ensure  that  initial  terminal  brake  tests 


are  being  performed.  FRA  proposes  to 
require  railroads  to  maintain  a  record  of 
all  initial  terminal  tests  that  shall 
contain  the  name  of  the  person  who 
conducted  the  test,  when  appropriate. 
The  factors  and  mileage  limits 
mentioned  above  will  be  discussed  in 
more  detail  below. 

VIIL  High  Speed  Passenger  Train 
Brakes 

High  speed  passenger  trains  (up  to 
200  mph)  require  braking  systems 
which  far  exceed  the  capabilities  of 
those  presently  installed  on  North 
American  trains.  The  energy  required  to 
be  dissipated  in  a  stop  from  200  mph  is 
well  over  one  billion  foot-pounds.  To 
achieve  this  braking  capabihty,  more 
advanced  methods  of  train  braking  must 
be  utilized;  such  as.  electro-pneiunatic 
braking  systems,  microprocessor- 
controlled  braking,  or  advanced  train 
speed  control  systems,  hi  the  ANPRM 
(57  FR  62557),  FRA  requested 
comments,  information,  and  suggestions 
regarding  the  operation  of  these  types  of 
advanced  braking  systems,  the 
equipment  required  for  their  operation, 
and  the  kinds  of  regulatory 
requirements  that  are  needed  to  ensure 
the  safe  operation  of  trains  equipped 
with  these  advanced  braking  systems. 

The  AAR  and  several  passenger 
railroads  provided  information 
regarding  high  speed  passenger 
operations.  These  commenters 
suggested  that  any  specifications 
developed  for  these  types  of  operations 
need  to  be  performance  standards  based 
on  stopping  distances  for  specified 
speeds.  Amtrak  stated  that  the  hardware 
exists  today  that  can  probably  be  used 
at  speeds  of  150  mph  or  below,  such  as 
a  combination  of  disc,  tread,  and 
blended  brakes.  Amtrak  also  mentioned 
that  in  order  to  operate  at  speeds  in 
excess  of  180  mph  a  regenerative-type 
braking  system  is  probably  required 
combined  with  a  friction-type  system. 
This  commenter  also  suggested  that 
operations  of  over  150  mph  need  to  be 
dedicated  systems  where  the  train  and 
track  are  designed  as  a  unit.  Amtrak  said 
it  would  like  to  form  a  committee  to 
work  with  FRA  to  develop  regulations 
and  specifications  forthese  types  of 
systems.  Another  raihoad  recommended 
that  any  passenger  service  operating 
over  90  mph  should  operate  on  separate 
dedicated  rights  of  way,  physically 
removed  from  any  freight  service  traffic. 
The  AAR  and  two  commuter  railroads 
suggested  that  if  economical  and 
reliable  sensors  can  be  developed  they 
will  be  essential  in  monitoring  these 
systems,  but  should  not  be  appUed  in 
high  shock  areas  that  would  make  them 
vulnerable  to  failure.  These  commenters 


also  stated  that  diagnostic  programs 
incorporated  into  computer  software 
must  be  used  to  monitor  the  braking 
systems.  They  also  stated  that  these 
programs  woidd  eliminate  the  need  for 
time-based  maintenance  since  they 
would  continuously  monitor  the 
system's  components  and  store 
information  on  any  operating  defects 
occurring  while  a  train  is  in  use.  These 
commenters  also  felt  that  back-up  or 
stand-by  computers  were  imnecessary 
because  the  systems  are  designed  to  stop 
the  train  if  a  failure  occurs  and  a 
mechanical  override  would  be  sufficient 
to  allow  movement  of  the  consist. 
FRA  Conclusions.  FRA  feels  that 
passenger  trains  that  operate  at  speeds 
in  excess  of  125  mph  should  be 
classified  as  high  speed  operations.  FRA 
recognizes  the  unique  designs  and 
features  that  the  braking  systems  of 
these  types  of  operations  may 
incorporate.  FRA  agrees  with  several  of 
the  commenters  that  the  types  of  train 
brake  systems  used  by  these  operations 
should  be  controlled  by  some  type  of 
automated  computer  system.  These 
computer  systems  should  be  able  to  run 
diagnostic  programs  capable  of  self- 
testing  the  brake  system  and  detecting 
faults  in  the  system  and  should  have  the 
ability  of  either  alerting  the  engineer  of 
these  faults  or  taking  automatic 
corrective  action,  hi  addition,  the 
computer  software  of  these  systems 
should  be  analyzed  to  determine  the 
safety  impacts  of  software  failures  and 
to  ensure  the  software  is  fail-safe  and 
functions  as  intended.  FRA  also  believes 
that  if  these  types  of  trains  are  equipped 
with  on-tread  brakes  they  should  be 
designed  to  prevent  application  of  the 
tread  brakes  at  sf)eeds  greater  than  80 
mph.  Furthermore,  in  order  to  allow 
technological  advances  in  this  area  of 
train  braking,  railroads  may  petition 
FRA  to  convert  some  of  the  train  brake 
system  design  and  maintenance 
requirements  into  performance-based 
safety  requirements. 

Due  to  the  unique  characteristics  of 
brake  systems  for  these  types  of  trains. 
FRA  believes  that  operators  of  high 
speed  passenger  trains  should  develop 
train  brake  system  inspection, 
maintenance,  and  test  plans  tailored  to 
the  specific  train  brake  systems  they 
use.  These  plans  would  become  part  of 
the  safety  standards  for  the  operation  of 
the  trains  and  equipment  to  which  the 
plans  apply  and  would  be  enforceable 
by  FRA.  Due  to  the  complex  designs  and 
operations  of  these  types  of  brake 
systems,  FRA  feels  that  all  maintenance 
and  that  initial  terminal  train  brake  tests 
should  be  conducted  by  qualified 
mechanical  and  electrical  train  brake 
inspectors.  FR,^  also  believes  that  the 
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various  designs  of  these  pieces  of 
equipment  may  require  inspectors  to 
occupy  dangerous  positions  in  orde: 
inspect  them  directly.  If  that  is  the  case. 
FRA  feels  that  the  brake  systems  should 
be  equipped  with  sensors  that  give  a 
rehable  indication  of  the  application 
and  release  of  the  brakes,  visible  to  an 
inspector  on  the  platform  or  along  the 
side  of  the  track. 

Section-by-Section  Analysis 

FRA  contemplates  dividing  this  rule 
into  subparts,  each  of  which  would 
contain  multiple  sections.  This  proposal 
contains  all  of  the  anticipated  subparts, 
including  those  that  are  being  reserved 
for  future  proposals. 

Subpart  A 

This  subpart  of  the  proposal  contains 
the  general  provisions  of  the  rule. 

Section  232.1.  This  section  contains  a 
formal  statement  of  the  proposed  rules' 
purpose  and  scope.  FRA  intends  the 
rules  to  cover  all  brake  system 
requirements,  including  those  relevant 
to  non-steam  locomotives  previously 
contained  in  Part  229  of  this  chapter. 

Section  232.3.  As  a  general  matter, 
FRA  proposes  that  these  rules  apply  to 
all  railroads  that  operate  on  the  general 
railroad  system  of  transportation.  In 
addition,  FRA  proposes  that  many  of 
these  rules  apply  to  non-insular 
passenger  railroads  operating  outside 
the  general  railroad  system  of 
transportation.  Consequently,  FRA 
proposes  that  many  of  these  proposed 
regulations  apply  to  non-insular  tourist, 
excursion,  and  scenic  railroads. 

FRA's  regulatory  authority  permits  it 
to  amend  the  current  applicability 
sections  of  its  various  regulations  so  as 
to  expand  or  contract  the  populations  of 
railroads  covered  by  a  particular  set  of 
regulations.  FRA  has  had  jurisdiction 
over  all  railroads  since  the  Federal 
Railroad  Safety  Act  of  1970  was 
enacted.  There  is  a  very  wide  range  of 
operations  that  could  be  considered 
tourist,  excursion,  or  scenic  railroads 
under  the  broadest  reading  of  the  term 
"railroad."  Tourist,  excursion,  and 
scenic  railroads  have  written  several 
letters  to  members  of  Congress 
questioning  the  basis  for  FRA's  assertion 
of  jurisdiction.  Additionally,  FRA 
recently  received  a  petition  from  the 
Berkshire  Scenic  Railway  Museum. 
Incorporated  on  behalf  of  tourist, 
excursion,  and  scenic  railroads 
requesting  the  need  for  legislative  and 
regulatory  action  for  new  regulations 
tailored  specifically  to  the  tourist  rail 
industry.  Pursuant  to  FRA's  letter  of 
September  28, 1993,  in  response  to  that 
petition,  FRA  has  considered  the 
suggestions  made  by  those  parties  to  the 


extent  they  pertained  to  power  brakes  in 
drafting  these  proposed  regulations. 

In  an  effort  to  clarify  the  proper  extent 
of ^«  exercise  of  FRA's  jiuisdiction, 
FRArTecently  settled  on  several 
principles  that  will  be  used  as  current 
FRA  guidelines.  FRA  will  exercise 
jurisdiction  over  all  tourist,  excursion, 
and  scenic  railroads,  whether  or  not 
they  operate  over  the  general  railroad 
system,  except  those  that  are  (1)  less 
than  24  inches  in  gage  and/or  (2) 
insular. 

To  determine  insularity,  FRA  looks  at 
various  criteria  that  measure  the 
likelihood  that  a  railroad's  operations 
might  affect  a  member  of  the  public. 
FRA  has  concluded  that  a  tourist, 
excursion,  or  scenic  railroad  is  insular 
if  its  operations  are  limited  to  a  separate 
enclave  in  such  a  way  that  there  is  no 
reasonable  expectation  that  the  safety  of 
any  member  of  the  public  (except  a 
business  guest,  a  licensee  of  the  tourist 
operation  or  an  affiliated  entity,  or  a 
trespasser)  would  be  affected  by  the 
operation.  A  railroad  is  not  considered 
insular  if  one  or  more  of  the  following 
exists  on  its  line:  (a)  A  public  highway- 
rail  crossing  that  is  in  use;  (b)  an  at- 
grade  rail  crossing  that  is  in  use;  (c)  a 
bridge  over  a  public  road  or  waters  used 
for  commercial  navigation;  or  (d)  a 
common  corridor  with  a  railroad,  i.e.,  its 
operations  are  within  30  feet  of  those  of 
any  railroad. 

Thus,  the  mere  fact  that  the  trackage 
of  a  railroad  is  not  connected  to  the 
general  system  does  not  make  the 
railroad  insular  under  these  criteria. 
While  these  criteria  tend  to  sort  out  the 
insular  theme  parks  and  museums,  a 
need  to  do  case-by-case  analysis  in 
certain  close  situations  still  exists. 

Therefore,  FRA  has  concluded  that 
the  requirements  contained  in  this  part 
should  apply  to  a  non-general  system.^ 
non-insular  passenger  railroad  that 
confines  its  operations  to  an  installation 
that  is  not  part  of  the  general  system 
(i.e.,  it  is  a  stand-alone  with  no  freight 
traffic  but  has  one  or  more  features  that 
preclude  its  being  considered  insular). 

In  §  232.3(b),  FRA  proposes  to  except 
various  train  operations  from  the  - 
requirements  of  this  part.  These 
exceptions  are  taken  directly  from  §  6  of 
the  Safety  Appliance  Acts  (45  U.S.C.  §  6, 
recodified  at  49  U.S.C.  §§20301.  21302, 
and  21304).  It  is  noted  that  the  word 
"fi-eight"  has  been  added  to  the 
exceptions  in  order  to  remain  consistent 
with  Congress*  intent  when  the  statutory 
exceptions  were  created.  At  the  time 
Congress  provided  an  exception  fi"om 
the  requirements  of  the  Acts,  Congress 
did  not  and  could  not  envision  that  the 
equipment  used  in  these  operations 
would  be  modified  for  the  purposes  of 


hauling  passengers,  which  FRA  has 
discovered  with  regard  to  four-wheel 
coal  cars.  Consequently,  FRA  will  only 
except  fireight  operations  which  employ 
the  types  of  equipment  contained  in  this 
paragraph. 

Section  232.5.  This  section  contains 
an  extensive  set  of  definitions  to 
introduce  the  regulations,  FRA  intends 
these  definitions  to  clarify  the  meaning 
of  important  terms  as  they  are  used  in 
the  text  of  the  proposed  rule.  The 
proposed  definitions  are  carefully 
worded  in  an  attempt  to  minimize  the 
potential  for  misinterpretation  of  the 
rule.  Several  of  the  definitions  introduce 
new  concepts  or  new  terminologiRs 
which  require  further  discussion. 

The  proposed  definitions  classify 
trains  by  their  maximum  operating 
speed.  Trains  with  a  maximum 
operating  speed  of  79  mph  or  less  are 
defined  as  "conventional  trains."  Trains 
with  a  maximum  operating  speed  of 
more  than  79  mph  but  less  than  or  equal 
to  125  mph  are  defined  as  "intermediate 
speed  trains."  Trains  with  a  maximum 
operating  speed  greater  than  125  mph 
but  less  than  or  equal  to  160  mph  are 
defined  as  "high  speed  trains."  FRA 
proposes  these  definitions  because  as 
the  operating  speed  of  a  train  increases 
a  greater  variety  of  safety-related 
conditions  and  equipment  need  to  be 
addressed. 

The  definition  of  "excursion  train"  is 
intended  to  encompass  those  trains 
operated  by  what  are  referred  to  in  the 
industry  as  "tourist,"  "excursion,"  and 
"scenic"  railroads.  When  the  terin 
"excursion  train"  is  used  in  these 
proposed  rules,  it  is  intended  to  refer  to 
those  non-insular  tourist,  excursion,  and 
scenic  railroads  as  explained  in  the 
discussion  of  §  232.3.  For  purposes  of 
these  proposed  rules,  FRA  feels  that  the 
trains  operated  by  these  types  of 
railroads  can  be  sufficiently  dealt  with 
as  a  group.  FRA  defines  "train  brake 
system"  to  encompass  any  and  all  of  the 
components  involved  to  apply  a 
'  retarding  force  to  decelerate  a  train.  This 
definition  is  a  key  to  FRA's  approach  to 
treat  train  brakes  as  a  complex  system 
^f  inter-related  components  that  must 
function  in  harmony  to  safely  slow  and 
stop  a  train.  The  definition  clearly 
includes  computer  programs  or  other 
forms  of  software  used  to  control  or  test 
braking  functions  as  part  of  the  train 
brake  system. 

The  definition  of  "train  brake 
information  system"  introduces  a  new 
concept.  FRA  proposes  to  require 
railroads  to  develop  and  implement  a 
set  of  procedures  to  ensure  that  as  train 
crews  take  responsibility  for  a  train  they 
have  accurate  and  timely  information  on 
board  the  train,  which  includes  the 


recent  brake  test  history  of  the  train  and 
the  current  status  of  the  brakes  on  all 
locomotives  and  cars  comprising  the 
train.  FRA  feels  that  this  information  is 
necessary  to  allow  trains  to  proceed  for 
greater  distances  between  required  train 
brake  system  tests.  FRA  concludes  that 
this  information  is  essential  in  order  for 
railroads  to  know  if  their  trains  are  in 
compliance  with  federal  safety 
regulations.  Furthermore,  placing  the 
information  in  the  hands  of  the  train 
crew  increases  railroad  safety  because 
the  train  crews  are  in  the  best  position 
to  make  decisions  based  on  the 
information  to  eliminale  or  reduce  - 
brake-related  safety  problems. 

The  definition  of  "train  brake  system 
monitoring"  also  introduces  a  new 
concept.  FRA  proposes  to  require 
railroads  to  develop  and  implement 
procedures  to  be  used  by  the  engineer 
to  monitor  the  en  route  performance  and 
status  of  the  train  brake  system.  FRA 
believes  that  these  procedures  will 
encourage  railroad_s  to  take  advantage  of 
new  sensor  technology  that  can  both 
increase  safety  and  reduce  operating 
costs. 

The  definition  of  "power  brake 
defect"  is  critical  to  a  railroad's  ability 
to  take  advantage  of  the  incentives 
allowing  trains  to  travel  greater 
distances  between  required  train  brake 
system  tests.  For  purposes  of  §  232.311 
"power  brake  defect"  is  intended  to  be 
any  condition  of  equipment  not  in 
compliance  with  this  Part  that  could 
cause  the  retarding  force  applied  by  the 
power  brake  system  of  the  train  to  be 
reduced  that  is  found  by  FRA  or  state 
inspectors  on  a  train  declared  ready  for 
departure  by  the  operating  railroad. 
Power  brake  defects  include: 

(a)  Brake  rigging  that  binds  or  fouls; 

(b)  A  brake  that  does  not  apply  or. 
does  not  release; 

(c)  Piston  travel  that  is  outside  limits; 

(d)  A  brake  shoe  or  pad  that  is  worn 
past  limits;  - 

(e)  A  brake  shoe  or  pad  that  is 
damaged  or  missing; 

(f)  A  brake  shoe  or  pad  that  is  over- 
ridden; 

(g)  An  end-of-train  device  that  is  not 
installed  or  not  functioning  correctly; 

(h)  A  car  that  is  past  due  for  a 
scheduled  periodic  fi^ight  brake  test  or 
single  car  test;  and 

(i)  A  failure  to  perform  a  Class  1  or 
Class  2  brake  test  when  required.  One 
defect  for  each  car  on  which  the  test  was 
not  performed. 

Understanding  the  way  FRA  defines 
'  ■  power  brake  defect  ratio"  for  the 
purpose  of  these  proposed  rules  is 
crucial  to  railroads  wishing  to  take 
advantage  of  the  proposed  incentives  to 
allow  trains  to  travel  greater  distances 


between  required  train  brake  system 
tests.  The  testimony  provided  by  the 
railroads  reflected  a  strong  plea  to  FRA 
to  develop  train  brake  system 
performance  requirements.  However, 
this  appeal  was  invariably  general.  No 
railroad  proposed  specific  performance 
requirements  for  train  brake  systems. 
The  definition  of  "power  brake  defect 
ratio"  forms  the  basis  for  a  strong 
performance-related  incentive  to  the 
railroads.  If  railroads  can  limit  their 
power  brake  defect  ratio  to  specified 
levels,  they  may  be  allowed  to  operate 
trains  greater  distances  between 
required  train  brake  system  tests.  FRA 
proposes  that  a  movement  of  the  train 
need  not  take  place  for  the  power  brake 
defect  to  be  counted  against  the  power 
brake  defect  ratio  used  to  qualify  the 
railroad  to  operate  trains  longer 
distances  between  required  brake 
system  tests. 

The  definition  of  "mountain  grade 
territory"  attempts  to  address  the 
opinions  of  several  commenters  that 
mountain  grade  is  a  function  of  both 
grade  percentage  and  grade  distance.  In 
addition.  FRA  believes  that  the 
definition  of  "mountain  grade  territory" 
should  become  more  stringent  as  the 
speed  of  the  train  increases.  Thus,  FRA 
developed  an  empirical  relationship  to 
define  mountain  grade  territory,  which 
takes  into  account  all  three  factors.  An 
explanation  of  the  formula  to  be  used  in 
determining  mountain  grade  territory 
and  a  graph  illustrating  its  application 
are  contained  in  Appendix  C. 

The  definitions  of^"Class  1"  and 
"Class  2  train  brake  system  tests" 
introduce  new  terminology.  The  FRA 
proposes  the  Class  1  test  to  fulfill  the 
intent  of  the  existing  initial  terminal  test 
and  the  Class  2  test  to  fulfill  the  intent 
of  the  existing  intermediate  terminal 
test.  See  49  CFR  232.12,  232.13.  This 
proposed  new  terminology  attempts  to 
eliminate  controversy  over  what  is  an 
initial  or  intermediate  terminal.  The 
new  terminology  allows  the  tests  to  be 
easily  imposed  at  points  other  than 
terminal  points. 

Minimum  qualifications  for 
supervisors,  mechanical  and  electronic 
forces,  and  train  crew  members 
responsible  for  safe  operation  of  train 
brake  systems  are  another  key  feature  of 
FRA's  profKJsal.  The  definitions  offered 
for  qualified  personnel  introduce  this 
important  requirement. 

Section  232.7.  This  section  sets  forth 
the  procedures  for  seeking  waivers  of 
compliance  with  the  requirements  of 
this  rule.  Requests  for  such  waivers  can 
be  filed  by  any  interested  party.  In 
reviewing  such  requests,  FRA  conducts 
investigations  to  determine  if  a 
deviation  from  the  general  criteria  can 


be  made  without  compromising  or 
diminishing.rail  safety. 

Section  232.9.  General  compliance 
and  recordkeeping  requirements  are 
stated  in  this  section.  In  accordance 
with  the  "use  or  haul"  language 
contained  in  the  Safety  AppUance  Acts 
and  with  FRA's  general  rulemaking 
authority  under  the  FRSA,  FRA 
proposes  that  a  train,  railroad  car,'or 
locomofive  will  be  considered  "in  use" 
prior  to  departure  but  after  it  receives  or 
should  have  received  the  necessary  tests 
and  inspections  required  for  movement. 
FRA  would  no  longer  necessarily  wait 
for  a  piece  of  equipment  with  a  power 
brake  defect  to  be  hauled  before  issuing 
a  violation,  a  practice  fi-equently 
criticized  by  the  railroads.  FRA  believes 
that  this  approach  will  increase  FRA's 
ability  to  prevent' the  movement  of 
defective  equipment  that  creates  a 
potential  safety  hazard  to  both  the 
'  public  and  railroad  employees.  FRA 
does  not  feel  that  this  approach 
increases  the  railroads'  burden  since 
equipment  should  not  be  operated  if  H 
is  found  in  defective  condition  in  the 
pre-departure  tests  and  inspections^ 
unless  permitted  by  the  regulations. 

This  section  also  clarifies  FRA's 
position  that  the  requirements 
contained  in  the  proposed  rules  are 
applicable  to  any  "person."  as  broadly 
defined  in  §232.11,  that  performs  any 
function  required  by  the  proposed  rules. 
Although  various  sections  of  the 
proposed  rule  address  the  duties  of  a 
railroad.  FRA  intends  that  any  person 
who  performs  any  action  on  behalf  of  a 
railroad  or  any  f>erson  who  performs 
any  action  covered  by  the  proposed  rule 
is  required  to  perform  that  action  in  the 
same  maruier  as  required  of  a  railroad  or 
be  subject  to  FRA  enforcement  action. 
For  example,  private  car  owners  and 
contract  shippers  that  perfomi  duties 
covered  by  these  proposed  regulations 
would  be  required  to  perform  those 
duties  in  the  same  manner  as  required 
by  a  railroad. 

Section  232.11.  This  section  contains 
the  penalty  provisions  of  the  proposed 
rule,  stating  that  all  persons  who  violate 
the  standards  of  the  proposed  rule  or 
cause  the  violation  of  such  standards  are 
subject  to  a  civil  penalty,  and  explains 
the  circumstances  under  which  an 
individual  may  be  assessed  a  penalty. 
The  definition  of  "person"  incorporates 
the  expanded  language  contained  in 
section  9  of  the  Rail  Safety  Enforcement 
and  Review  Act.  which  amended  the 
definition  of  "person"  contained  in  the 
Safety  Apphance  Acts  and  the  FRSA. 
Theclarified  definition  of  "person" 
includes,  but  is  not  hmit.'d  to,  such 
entities  as  manufacturen.  and  lessors  of 
railroad  equipment  and  independent 
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contractors.  Congress'  purpose  in 
amending  the  definition  of  "person" 
was  to  clarify  the  Secretary's  existing 
power  over  entities  whose  activities 
relate  to  rail  safety  by  explicitly  defining 
that  authority.  See  1992  U.S.  Code  Cong, 
and  Adm.  News,  p.  879.  Congress  made 
it  clear  that  the  included  list  of 
"persons"  subject  to  the  Secretary's 
authority  was  intended  to  be  illustrative 
and  not  exhaustive. 

Section  232.13.  This  section  contains 
a  general  provision  concerning  the 
preemptive  effect  of  the  proposed  rule. 
The  provision  is  based  on  the 
preemption  clause  contained  in  49 
U.S.C.  §  20106,  formerly  codified  in  the 
FRSAat45U.S.C.  §434. 

Section  232.15.  This  section  contains 
general  requirements  that  are  applicable 
to  all  train  brake  systems.  FRA  proposes 
to  specifically  include  basic  train  brake 
system  practices  and  procedures  that 
form  the  foundation  for  the  safe 
operation  of  all  types  of  trains.  Some  of 
these  basic  principles  are  so  obvious 
that  they  have  not  been  specifically 
included  in  past  rules.  The  most  basic 
safety  requirements  for  all  train  brake 
systems  include  the  ability  to  stop  a 
train  within  signal  spacing,  estabfishing 
an  integral  train  brake  communication 
line,  and  having  the  train  brake  system 
respond  as  intended  to  signals  from  the 
brake  communication  line.  Several  of 
the  general  requirements  contained  in 
this  section  are  addressed  in  later 
sections  of  this  proposed  rule  and  will 
be  discussed  in  further  detail  in  those 
sections. 

FRA  proposes  to  continue  the 
requirement  that  prior  to  departure  from 
an  initial  terminal  point  all  trains  shall 
have  100  percent  functional  train  brake 
systems.  Although  a  few  commenters 
suggested  the  departure  of  trains  from 
initial  terminals  with  less  than  100 
percent  functional  brakes,  based  on  a 
standard  of  tons  per  operative  brake, 
none  of  the  commenters  provided  any 
further  guidance  for  developing  such  a 
standard.  Furthermore,  FRA  and  most  of 
the  commenters  agree  that  having  100 
percent  functional  brakes  at  initial 
terminal  points  is  necessary  for  allowing 
trains  to  travel  long  distances  between 
brake  system  tests.  Since  FRA  is 
proposing  incentives  to  allow  railroads 
to  increase  the  distances  trains  may 
travel  between  train  brake  system  tests, 
this  basic  requirement  takes  on  even 
greater  importance  in  the  proposed  new 
rule.  Requiring  100  percent  functional 
brakes  prior  to  departure  from  an  initial 
terminal  point  sets  the  proper  tone  for 
the  quality  and  thoroughness  FRA 
expects  from  the  industry  on  train  brake 
system  inspections,  maintenance,  and 
tests. 


FRA  proposes  a  clear  and  absolute 
prohibition  on  train  movement  if  more 
than  15  percent  of  the  cars  in  a  train 
have  their  brakes  cut  out  or  have 
otherwise  defective  brakes.  This  has 
long  been  an  industry  interpretation  of 
the  hauUng-for-repair  provision  of  45 
U.S.C.  13,  recodified  at  49  U.S.C. 
§§  20303,  21302,  and  21304,  and  has 
withstood  the  test  of  time.  No  major 
objections  to  this  limitation  on  the 
hauling  of  cars  with  power  brake  defects 
for  repair  were  raised  by  any  of  the 
commenters. 

FRA  also  intends  to  prohibit  the 
movement  of  cars  with  cut-out  or 
ineffective  brakes  beyond  points  where 
repairs  to  the  defective  condition  could 
be  made.  FRA  will  consider  a  car's 
brakes  ineffective  if  the  piston  travel 
exceeds  1.5  inches  less  than  the  total 
possible  piston  travel  for  that  car. 

FRA  plans  to  require  each  railroad  to 
develop  a  formal  program  to  train  and 
to  qualify  personnel,  including  contract 
personnel,  responsible  for  the 
inspection,  testing,  and  maintenance  of 
train  brake  systems.  The  detailed 
requirements  are  stated  in  Subpart  C  of 
the  rule  text.  The  contemplated  program 
is  similar  to  programs  being  instituted 
voluntarily  by  several  of  the  major 
railroads.  The  vast  majority  of  the 
comments  and  the  experience  of  FRA 
inspectors  support  the  contention  that 
many  of  the  people  inspecting  and 
testing  train  brake  systems  do  not  have 
the  training  and  background  to 
understand  what  they  are  doing  and 
why  they  are  doing  it.  As  part  of  these 
programs,  railroads  will  be  required  to 
notify  employees  and  contractors  of 
their  current  qualification  status  and  to 
require  periodic  requalification. 
Railroads  will  be  expected  to  update 
their  training  programs  as  they 
introduce  new  train  brake  system 
technology. 

FRA  proposes  that  first-line 
supervisors  should  be  required  to 
perform  frequent  and  random  spot 
checks  of  train  brake  system 
inspections,  maintenance,  and  tests. 
FRA  intends  to  get  supervisors  out  of 
the  office  on  to  the  shop  floor,  outside 
to  repair  tracks  and  repair  points,  and 
off  site  to  locations  where  train  brake 
system  inspections  are  performed.  Only 
by  active  involvement  can  these 
supervisors  improve  the  quality  and 
effectiveness  of  their  railroad's  train 
brake  system  inspection,  maintenance, 
and  test  program.  Performing  and 
keeping  records  of  these  spot  checks  are 
required  if  a  railroad  wishes  to  take 
advantage  of  the  flexibility  built  into  the 
proposed  rule  to  allow  trains  to  travel 
much  greater  distances  between  train 
brake  system  tests.  Requiring  spot 


checks  is  a  means  that  FRA  will  use  to 
ensure  supervisors  are  jointly 
responsible  with  the  employees  they 
supervise  for  the  correct  performance  of 
safety  critical  train  brake  system 
inspection,  test,  and  maintenance  tasks. 

Based  on  FRA  experience  and  the 
statements  of  several  conmienters,  it  is 
evident  that  the  use  of  chemicals  in  the 
trainline  causes  untimely  wear  and  tear 
to  brake  system  components  and  has  a 
long-term  detrimental  effect  on  train  air 
brakes.  Comments  provided  to  FRA 
indicate  that  air  dryers  on  locomotives 
are  very  effective  in  improving  the 
performance  of  train  brake  systems 
particularly  under  cold  weather 
conditions  and  generally  eliminate  the 
need  to  use  alcohol  and  other  foreign 
substances  in  the  trainline.  Several 
railroads  commented  that  they  have 
already  equipped  their  locomotives  with 
air  dryers  in  order  to  curb  the  use  of 
chemicals  in  the  trainline.  Furthermore, 
several  railroads  frequently  operating 
imder  extreme  cold  weather  conditions 
commented  that  they  have  prohibited 
chemicals  fi-om  being  placed  in  brake  air 
systems  to  prevent  freeze-up.  These 
railroads  stated  that  they  have  been  able 
to  operate  trains  in  cold  weather 
without  resorting  to  chemicals,  such  as 
alcohol. 

Based  on  these  comments  and 
experiences,  FRA  intends  to  ban  the  use 
of  anti-freeze  chemicals  in  train  air 
brake  systems.  In  addition,  FRA 
proposes  that  all  new  and  rebuilt 
locomotives  be  equipped  with  air  dryers 
with  a  capacity  that  can  be  achieved  by 
current  commercially  available 
equipment,  unless  the  new  or  rebuilt 
locomotive  will  not  be  operated  in  cold 
weather  conditions,  will  power  only 
trains  limited  to  30  mph  or  less,  or  will 
power  only  trains  of  20  cars  or  less.  FRA 
believes  that  exception  from  the 
requirement  to  equip  new  and  rebuilt 
locomotives  with  air  dryers  for  these 
types  of  operations  is  warranted  based 
on  the  comments  received  and  on  FRA's 
experience  that  moisture  in  the 
brakeline  in  these  types  of  operations 
has  never  been  a  problem. 

Comments  received  by  FRA  heavily 
favored  the  single  car  test  as  an  effective 
tool  for  ensuring  the  safe  operation  of 
railroad  equipment.  Rail  labor 
representatives  acknowledged  the  value 
of  the  single  car  test,  but  suggested  that 
railroads  are  establishing  special 
expediter  or  light  repair  tracks  in  place 
of  repair  tracks  to  avoid  the  current 
requirement  to  perform  single  car  tests. 
The  experience  of  FRA  inspectors  in  the 
field  supports  this  contention. 
Consequently,  FRA  proposes  to  require 
single  car  tests  whenever  any  one  of  a 
specific  list  of  components  of  the  air 
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brake  system  on  a  car  is  removed, 
repaired,  or  replaced.  FRA  also  plans  to 
require  periodic  freight  brake  tests  and 
single  car  tests  at  calendar  intervals. 
These  requirements  are  independent  of 
the  type  track  or  facility  where  the  cars 
are  worked  on. 

Experience  of  FRA  indicates  a 
proliferation  of  equipment  with  other 
than  standard  ten-inch  brake  cylinders. 
As  a  result,  mechanical  forces  and  train 
crew  members  performing  brake  system 
inspections  often  do  not  loiow  the 
acceptable  range  of  brake  piston  travel 
for  this  non-standard  equipment.  In  an 
attempt  to  improve  this  situation,  FRA 
intends  to  require  badge  plates  or 
stencilling  of  cars  with  the  acceptable 
range  of  piston  travel. 

Section  232.17.  These  proposed 
conditions  for  the  movement  of 
equipment  with  defective  brakes 
without  civil  penalty  liability 
incorporate  the  stringent  conditions 
stated  in  the  proviso  to  §  13  of  the  Safety 
Appliance  Acts  (45  U.S.C.  13.  recodified 
at  49  U.S.C.  §§  20302,  20303.  21302.  and 
21304).  Except  for  cars  or  locomotives 
having  their  brakes  cut  out  en  route  and 
except  for  defective  locomotives  moving 
lite  or  dead  within  a  yard  at  less  than 
10  mph,  FRA  proposes  that  all  cars  or 
locomotives  found  with  defective 
braking  equipment  be  required  to  be 
tagged  as  bad  ordered  and  determined 
safe  for  movement  by  a  qualified  person. 
An  important  clarification  has  been 
made  in  an  attempt  to  eliminate 
misinterpretation  of  the  regulation.  FRA 
clearly  states  that  equipment  with 
defective  brakes  shall  not  pass  a 
location  where  repairs  to  the  defective 
condition  can  be  made.  Consequently,  if 
a  car  or  locomotive  is  found  with 
defective  brakes  during  a  Class  I  or 
Class  2  inspection  and  that  inspection  is 
performed  at  a  location  where  repairs  of 
the  type  that  are  needed  can  be 
performed,  that  car  or  locomotive  may 
not  be  moved  from  that  location  until" 
such  repairs  are  performed.  However,  if 
repairs  to  the  defective  condition  cannot 
be  performed  at  the  location  where  the 
defect  is  discovered,  or  should  have 
been  discovered,  this  proposal  will 
require  a  railroad  to  drop  off  the 
equipment  with  defective  brakes  at  the 
nearest  point  on  its  line  where  the 
defective  brakes  could  be  repaired.  \ 
location  that  has  been  visited  within  the 
last  365  days  by  a  repair  truck  or 
vehicle,  capable  of  making  repairs  of  the 
type  required,  will  be  considered  the 
nearest  point  where  repairs  could  be 
effectuated. 

This  section  also  provides  specific 
restrictions  on  the  movement  of 
equipment  with  defective  brakes  onto 
the  line  of  a  connecting  railroad.  Hence. 


the  delivery  of  defective  equipment  in 
interchange  would  be  covered  by  these 
restrictions.  In  addition  to  fulfilling  the 
other  requirements  set  out  in  this 
section,  the  railroad  seeking  relief  from 
civil  penalty  liability  must  show  that 
the  connecting  railroad  has  elected  to 
accept  the  non-complying  equipment 
and  that  the  point  of  repair  on  the 
connecting  railroad's  line,  where  the 
equipment  will  be  repaired,  is  no 
further  than  the  point  where  the  repairs 
could  have  been  made  on  the  fine  where 
the  equipment  was  first  found  to  be 
defective. 

Subpart  B 

This  proposed  subpart  contains 
design  standards  that  apply  to  all  train 
brake  systems  as  well  as  design 
standards  that  apply  to  specific  types  of 
operations  and  equipment. 

Section  232.101.  This  section  contains 
general  design  standards  that  apply  to 
all  trains  and  equipment.  The  railroad 
industry  expressed  a  strong  desire  for 
FRA  to  develop  future  safety  regulations 
based  on  performance  requirements 
rather  than  having  specific  design 
requirements  specified  by  the 
regulations.  FRA  recognizes  that 
requirements  based  on  specific  design 
standards  may  be  overly  restrictive. 
Furthermore.  FRA  has  no  objection  to 
performance-based  requirements  as  long 
as  the  performance  requirements 
contribute  to  improve  safety,  and  are 
able  to  be  measured  and  enforced. 
Unfortunately,  the  railroad  industry  had 
little  to  offer  in  the  way  of  specific  and 
enforceable  performance  requirements 
for  train  brake  systems  either  at  the 
public  workshops  or  in  the  written 
comments  preceding  this  proposal. 
However,  in  §  232.901(c).  FRA  has  made 
an  attempt  to  move  toward 
performance-based  safety  requirements 
by  encouraging  railroads  and  equipment 
developers  to  submit  proposed 
performance  requirements  to  FRi'V  for 
new  train  brake  system  technology.  FR.'\ 
feels  that  developing  performance 
standards  for  designs  already  in 
production  would  be  a  backward 
approach  and  believes  that  it  is  much 
easier  to  develop  and  implement  these 
types  of  standards  for  newly  developed 
designs.  FRA  has  also  attempted  to 
integrate  performance  standards  into 
several  of  these  proposed  regulations. 

FRA  believes  that  Interstate 
Commerce  Commission  Order  13528,  as 
amended  (codified  in  existing  §  232.3 
and  Appendix  B  to  Part  232),  is  no 
longer  completely  relevant  or  necessary. 
FRA  proposes  to  revoke  the  Order  and 
incorporate  its  relevant  portions  into 
this  section.  Therefore,  proposed 
§  232.101(c)  contains  a  list  of  equipment 


to  which  the  Order's  specifications  and 
requirements  for  operating  power-brake 
systems  for  freight  service  do  not  apply 

In  §  232.101(e),  FRA  proposes  to 
require  that  all  new  equipment  built 
after  January  1.  1995  be  designed  and 
constructed  so  that  an  individual 
inspecting  the  equipment  can  observe 
brake  actuation  and  release  from  a  safe 
position  beside  the  equipment.  This 
proposed  requirement  stems  from  the 
brake  system  design  of  double-stack 
equipment.  Several  parties  commented 
that  the  functioning  of  the  brakes  on  this 
type  of  equipment  cannot  be  observed 
without  inspectors  placing  themselves 
in  potentially  dangerous  positions.  In 
addition,  a  complete  inspection  of  the 
brake  equipment  and  systems  used  on 
double-stack  equipment  is  time 
consuming.  Consequently,  inspectors   • 
are  reluctant  to  conduct  a  complete 
brake  inspection  test  on  departing  trains 
that  contain  this  type  of  equipment. 
FRA  feels  that  double-stack  equipment 
is  becoming  a  mainstay  of  the  freight 
railroad  industry  and  that  this  design 
deficiency  must  be  corrected.  FRA  has 
attempted  to  make  this  a  performance 
requirement  by  simply  specifv'ing  how 
the  equipment  must  function  and 
allowing  the  industry  to  determine  the 
method  of  compliance. 

In  §  232.101(f).  FRA  proposes  to 
require  that  all  train  brake  systems  have 
an  emei^ency  application  feature  that 
increases  the  train's  deceleration  rate  by 
15  percent  over  the  rate  of  a  full-service 
application.  Most  existing  train  brake 
systems  already  meel  this  requirement. 
The  intent  of  FRA  is  to  ensure  that  this 
practice,  which  time  has  proven 
effective,  continues  into  the  future.  This 
is  also  a  performance  standard  since  the 
method  of  achieving  the  desired 
increase  in  deceleration  rate  is  left 
entirely  to  industry. 

Regarding  proposed  §  232.101(g)-(h). 
wheel  cracks  due  to  thermal  overstrcss 
are  a  dangerous  consequence  of  extreme 
wheel  heating  by  the  operation  of 
friction  brakes.  Wheels  with  on-tread 
brakes  are  particularly  vulnerabltv 
Research  performed  by  the  John  A. 
Volpe  National  Transportation  System 
Center  and  the  AAR  indicates  that 
wheels  with  on-tread  brakes  will  form 
thermal  cracks  if  the  wheel  tread  surface 
temperature  remains  above  600  degrees 
F.  As  a  result,  FRA  proposes  to  require 
that  future  train  brake  systems  with  on- 
tread  brakes  be  designed  so  that  whoe!- 
tread  surface  temperature  does  not 
exceed  600  degrees  F  during  normal 
applications  of  the  brake.  FRA  also 
intends  to  require  that  future  train  brake 
systems  that  include  disc  brakes  be 
designed  so  the  disc-pad  rotor  surfate 
temperature  does  not  exceed  750 
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degrees  F  during  a  normal  brake 
application.  This  requirement  is  also 
supported  by  research  data  from  the 
AAR  and  the  John  A.  Volpe  National 
Transportation  System  Center. 

In  §  232.101(iHj).  FRA  proposes  to 
require  that  all  locomotives  be  equipped 
with  automatic  wheel  slip/slide 
detection  systems  and  with  handbrakes. 
Wheel  slip/slide  systems  are  required 
because  they  tend  to  maximize  the 
retarding  force  available  to  stop  the 
train.  Handbrakes  are  required  to 
minimize  the  chance  of  a  car  or 
locomotive  moving  while  unattended. 

Section  232.103.  This  section  contains 
design  standards  for  conventional 
locomotive  air  brakes.  The  intent  of  this 
proposed  section  is  to  preserve  the  time- 
proven  performance  of  the  conventional 
locomotive  air  brake.  Most  of  the  design 
standards  contained  in  this  section  were 
copied  directly  from  §§  229.47  through 
229.57  of  this  chapter.  Those  provisions 
of  Part  229  that  are  incorporated  into 
this  part  will  be  removed  from  Part  229. 
Since  these  design  standards  apply 
totally  to  existing  systems,  they  are  very 
specific  and  leave  little  room  for 
flexibility  based  on  performance. 

The  langixage  regarding  the  emergency 
brake  valve  previously  contained  in 
§  229.47  is  changed  to  permit  the  brake 
pipe  valve  to  be  located  under  the 
console  and  to  be  operated  manually  by 
the  use  of  an  extension. 

Section  232.103(e)  proposes  a 
significant  new  design  standard 
requiring  that  after  January  1,  1996. 
certain  new  and  rebuilt  locomotives  and 
yard  air  sources  be  equipped  with  air 
dryers.  As  noted  in  the  discussion  of 
cold  weather  operations  and  the 
analysis  of  §  232.15(j),  several  parties 
commented  on  the  widespread  use  of 
methanol  and  other  alcohols  in  the 
trainline  during  cold  weather 
operations.  Although  most  railroads 
have  operal  ing  rules  banning  the  use  of 
such  chemi.:als.  it  is  apparent  that  there 
is  frequent  ase  of  these  chemicals. 
Based  on  FRA  experience  and  the 
statements  of  several  coramenters.  it  is 
evident  that  the  use  of  chemicals  in  the 
trainline  causes  untimely  wear  and  tear 
to  brake  system  components  and  has  a 
long-term  detrimental  effect  on  train  air 
brakes.  Consequently.  FRA  in 
§  232.15(i)(2)  proposes  to  ban  the  use  of 
chemicals  in  the  train  air  brake  system. 
Furthermore,  based  on  the  comments  of 
several  parties.  FRA  believes  that 
phasing  in  the  use  of  air  dryers  in  cold 
weather  conditions  will  generally 
eliminate  the  perceived  need  to  use 
alcohol  and  other  foreign  substances  in 
the  trainline  and  improve  the 
performance  of  air  brake  systems  in  cold 
weather.  Several  railroad  comraenters 


indicated  that  air  dryers  are  very 
effective  in  improving  the  cold  weather 
performance  of  train  air  brake  systems. 
In  addition,  several  railroads 
commented  that  the  benefits  of  air 
dryers  justified  making  them  standard 
on  all  their  locomotives. 

As  the  accumulation  of  water  in  the 
air  brake  system  has  not  been  a  problem 
with  shorter  trains,  trains  operated  at 
lower  speeds,  or  trains  operated  in 
wanner  chmates.  FRA  intends  to  except 
from  the  requirements  of  this  section 
new  and  rebuilt  locomotives  that  power 
trains  and  yard  air  sources  that  service 
trains  operated  exclusively  in  service 
that  meets  any  of  the  following  criteria: 

(a)  The  locomotive  powers  or  the  yard 
air  source  services  only  trains  limited  to 
speeds  of  30  mph  or  less; 

(b)  The  locomotive  powers  or  the  yard 
air  source  services  only  trains  of  20  or 
fewer  cars;  or 

(c)  The  locomotive  powers  or  the  yard 
air  source  services  only  trains  not 
operated  under  cold  wenther  conditions. 
Shortline  and  excursion  railroads  rarely, 
if  ever,  purchase  new  locomotives  and 
rebuild  very  few  locomotives  that 
operate  outside  the  exceptions  noted 
above.  Furthermore,  based  on  the 
information  gathered  by  FRA,  there  are 
virtually  no  shortline  railroads  that  use 
or  j)ossess  any  yard  air  sources  which 
service  trains  not  excepted  by  this 
requirement.  Due  to  the  limited  mmiber 
of  cars  transported  by  most  shortline 
railroads,  these  types  of  operations  tend 
to  use  locomotives  in  their  yards  to 
charge  the  trainlines  of  cars  awaidng 
transportation.  Coi^equently,  the 
economic  impact  of  this  requirement  on 
shortline  and  excursion  railroads  is 
mitigated  substantially.  The 
performance  required  of  the  air  dryer  is 
within  the  performance  capabilities  of 
commercially  available  air  dryers.  In 
order  to  further  develop  and  evaluate 
this  proposal.  FRA  seeks  comments 
from  ail  interested  parties  regarding  the 
fallowing  specific  issues: 

(1)  How  effective  are  air  dryers  in 
reducing  braking  problems  in  cold 
weather  by  reducing  moisture  build-up 
in  brake  equipment? 

(2)  How  many  locomotives  currently 
used  on  mainline  or  interchange 
operations  are  equipped  with  air  dryers? 

(3)  Would  thq  use  of  air  dryers  be 
more  effective  if  all  locomotives  were 
required  to  be  equipped  with  the 
devices,  rather  than  just  those  specific 
locomotives  covered  by  this  proposal? 

(4)  Are  the  costs  identified  by  FRA 
regarding  this  proposal  accurate? 

(5)  Are  there  shortline  railroads  that 
use  or  possess  any  yard  air  sources 
which  would  be  required  to  be 


equipped  with  an  air  dryer  in 
accordance  with  this  proposal?  If  so. 
how  many? 

(6)  What  quantitative  and/or 
qualitative  safety  and  operational 
benefits  can  be  derived  from  equipping 
the  locomotives  and  yard  air  sources 
covered  by  this  proposal  with  air 
dryers? 

(7)  What  maintenance  costs  are 
associated  with  air  dryers? 

(8)  What  is  the  reUahility  of  automatic 
drain  valves? 

(9)  What  procedures  are  currently  in 
place  to  ensure  that  automatic  drain 
valves  are  operating  properly? 

(10)  Can  aftercoolers,  ranging  from  the 
sixty  feet  of  two-inch  radiating  pipe 
design  to  other  commercially  available 
designs,  or  other  similar  equipment 
provide  adequate  cooling  to  prevent 
trainlines  from  freezing  in  extreme  cold 
weather? 

Section  232.105.  This  section  contains 
design  standards  for  conventional  train 
air  brakes  except  for  trains  propelled  by 
MU  locomotives.  FRA  intends  to 
preserve  the  basic  conventional  train  air 
brake  technology  that  has  long  been  an 
industry  standard.  Several  coramenters 
recommended  that  the  specifications 
and  requirements  for  power  brake . 
systems  for  freight  service  contained  in 
Appendix  B  to  Part  232  be  eliminated 
because  they  are  too  restrictive  and 
detailed  to  allow  for  technological 
development.  Contrary  to  these 
coramenters'  views,  FRA  feels  that 
many  of  the  requirements  contained  in 
Appendix  B  for  power  brake  systems  are 
still  necessary.  FRA  does  recognize  that 
some  of  the  requirements  are  outdated 
and  should  be  eliminated.  Therefore,  as 
previously  stated  in  the  discussion  of 
§  232.101,  FRA  proposes  to  eliminate 
Appendix  B  and  incorporate  those 
requirements  that  it  feels  are  still 
relevant  to  today's  equipment  directly 
into  various  sections  of  the  revised 
regulation.  ConsequenUy.  this  section 
contains  the  general  requirement  that  air 
brake  system  components  be  adequately 
sealed  to  prevent  contaminadon  hy 
foreign  material  and  also  contains 
provisions  regarding  the  control  valve's 
compatibility  with  other  air  brake 
systems.  Furthermore,  in  order  to 
address  the  concerns  of  several  parties 
that  the  requirements  contained  in 
Appendix  B  are  too  restrictive  to  allow 
the  development  of  new  technology. 
FRA  in  §  232.901  proposes  to  permit 
parties  to  petition  FRA  to  grant  waivers 
or  convert  some  of  the  train  brake 
system  specification  and  design 
requirements  into  performance-based 
safety  requirements. 

Section  232.107.  This  section  contains 
standards  unique  to  passenger  trains.  In 
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this  section  FRA  proposes  to  preserve 
the  requirement  currently  contained  in 
§  229.47(b)  regarding  emergency  brake 
valves  in  MU  locomotives  and  cab  car 
locomotives.  FRA  also  proposes  to 
require  a  clearly  marked  emergency 
brake  at  each  end  of  passenger  coaches 
in  order  to  ensure  quick  and  available 
access  to  the  devices  if  necessary. 

Section  232.109.  This  section  contains 
design  standards  for  blended^rakes. 
Blended  brakes  are  becoming 
increasingly  prevalent,  particularly  in 
passenger  and  commuter  operations. 
Blended  brakes  combine  the  retarding 
forces  of  dynamic  brakes  and  friction 
brakes  to  produce  the  desired  overall 
braking  effect.  FRA  proposes  to  require 
that  the  blending  of  the  two  retarding 
forces  be  done  automatically  and  that 
the  friction  portion  of  the  braking 
system  be  capable  of  safely  stopping  the 
train  in  the  event  of  a  power  loss  or 
other  failure  of  the  dynamic  portion  of 
the  train  brake  system.  Most,  if  not  all, 
existing  blended  braking  schemes  meet 
these  two  requirements. 

Section  232. 111.  This  section  involves 
design  standards  for  dynamic  brakes. 
Most,  if  not  all,  of  the  railroads  that 
provided  comments  stated  that  they  do 
not  consider  dynamic  brakes  to  be  a 
safety  device.  However,  these  same 
coramenters  stated  that  they  promote 
and  encourage  the  use  of  dynamic 
brcikes  for  purposes  of  fuel  efficiency 
and  to  avoid  wear  to  brake  components. 
Due  to  this  encouragement,  dynamic 
brakes  are  relied  on  to  control  train 
speed  and  to  provide  assistance  in 
controlling  trains  on  heavy  grades. 
Contrary  to  the  comments  of  several 
labor  representatives,  FRA  does  not  feel 
that  locoraotives  should  be  required  to 
be  equipped  with  dynamic  brakes,  FRA 
believes  that  the  decision  to  equip  a 
locomotive  with  dynamic  brakes  is 
mainly  an  econoraic  one,  best 
determined  by  each  individual  railroad. 
However,  in  order  to  prevent  accidents 
and  injuries  that  may  result  from  an 
over-reliance  on  the  dynamic  brake, 
which  may  fail  at  any  time,  FRA 
believes  that  if  the  devices  are  available, 
engineers  should  be  informed  on  their 
safe  and  proper  use  and  be  provided 
with  information  regarding  the  amount 
of  dynamic  braking  power  actually 
available  on  their  respective  trains.  FRA 
believes  that  by  providing  an  engineer 
with  as  much  information  as  possible  on 
the  status  of  the  dynamic  brakes  on  a 
train,  a  railroad  better  enables  that 
engineer  to  operate  the  train  in  the 
safest  and  most  efficient  manner. 

As  previously  discussed,  the 
operating  rules  of  most  railroads 
currently  contain  limits  on  the  amount 
of  dynamic  braking  force  that  may  safely 


be  used  depending  on  the  dimensions  of 
the  train  involved.  Most  railroad 
operating  rules  express  these  limits  in 
terms  of  the  number  of  axles  that  engine 
consists  are  permitted  to  use  in  dynamic 
braking.  Railroads  generally  will  cut  out 
the  dynamic  brakes  on  trailing 
locomotives,  when  the  train  is  made  up, 
in  order  to  avoid  the  possibility  of 
excessive  djoiamic  braking  force  being 
applied,  which  could  result  in  the 
buckling  of  the  train.  However,  some 
operating  rules  also  express  dynamic 
braking  limits  for  operating  through 
turnouts,  crossovers,  and  curves  in 
terms  of  dynamic  brake  amperes,  yet, 
there  is  currently  no  way  for  engineers 
to  know  the  amount  of  dynamic  brake 
amperage  on  their  train  or  the  amperage 
they  are  using.  Furthermore,  although 
running  tests  of  dynamic  brakes,  as 
proposed  by  FRA,  provide  information 
to  the  locomotive  engineer  regarding  the 
availabiUty  of  dynamic  brakes,  such 
tests  are  limited  to  the  specific  raoment 
they  are  performed.  Thus,  running  tests 
do  not  provide  continuous  information 
on  the  current  status  of  the  dynamic 
brakes  to  the  locomotive  engineer. 
Because  dynamic  brakes  could  fail  at 
any  time,  FRA  feels  there  must  be  some 
way  for  engineers  to  continuously 
monitor  the  operation  of  their  available 
'  dynamic  brakes. 

In  §  7  of  the  RSERA,  recodified  at  49 
U.S.C.  20141,  Congress  mandated  that 
the  Secretary  "prescribe  standards 
regarding  dynamic  brake  equipment." 
FRA  interprets  this  mandate  to  require 
the  development  of  meaningful  and 
enforceable  standards  to  address  the 
safe  use  of  dynamic  brakes.  As  stated 
previously.  FRA  believes  that  any 
meaningful  standards  regarding 
dynamic  brakes  must  include  provisions 
for  providing  the  locomotive  engineer 
with  continuous  information  on  the 
current  status  of  the  dynamic  brakes. 
Currently,  the  only  means  of  providing 
this  continuous  information  to  the 
engineer  is  some  type  of  dynamic  brake 
display  in  the  cab  of  the  locomotive. 
Consequently,  in  order  to  comply  with 
Congress'  mandate  requiring  meaningful 
standards  to  address  the  safe  use  of 
dynamic  brakes,  FRA  proposes  that 
locomotives  buih  after  January  1, 1996, 
and  equipped  with  dynamic  brakes,  be 
able  to  (1)  test  the  electrical  Integrity  of 
the  dynamic  brake  at  rest  and  (11) 
display  the  total  train  dynamic  brake 
retarding  force,  at  certain  speed 
increments,  in  the  cab  of  the  controlling 
locomotive. 

In  die  ANPRM  (57  FR  62555),  FRA 
requested  comments  from  the  industry 
on  possible  methods  of  providing 
information  regarding  the  status  of 
dynamic  brakes  to  the  engineer  in  the 


cab  of  the  controlling  locomotive.  The 
only  workable  option  presented  to  FR.A 
in  the  comments  received  was  the 
equipping  of  locomotives  with  a 
dynamic  brake  display.  Although  FR.A 
recognizes  that  the  technology  for 
dynamic  brake  displays  with  the  ability 
to  provide  the  type  of  information 
sought  by  FRA  is  not  readily  available 
today,  several  coramenters  suggested 
that  it  is  currently  being  developed. 
FRA  believes  that  the  benefits  of  such 
an  indicator  would  be  to  alert  engineers 
that  they  have  diminished  or  excessive 
dynamic  capabilities,  thus  permitting 
the  engineer  to  control  the  braking  of 
their  train  in  the  safest  possible  manner. 
However,  in  order  to  fully  evaluate  the 
viability  of  this  proposal,  FRA  seeks 
comments  from  all  interested  parties 
regarding  the  following  specific  issues: 

(1)  What  is  the  status  on  the  futurp 
availability  of  dynamic  brake  indicators 
capable  of  providing  the  information 
required  by  this  proposal? 

(2)  Are  FRA's  cost  estimates  regarding 
this  proposal  accurate? 

(3)  What  quanUtative  and/or 
qualitative  operational  or  safety  benefits 
can  be  derived  from  the  use  of  these 
devfces? 

(4)  What  alternative  methods  are 
available  for  providing  the  same 
information  that  a  dynar.iic  brake 
Indicator  would  provide  to  a  locomotive 
eneineer?  What  are  the  costs? 

(5)  What  are  the  operating  and 
maintenance  experiences  of  the 
dynamic  brake  monitoring  devices 
currently  used  on  high  speed  passongor 
trains? 

(6)  Would  automatic  blending 
between  fiiction  and  dynamic  brakes 
prevent  an  engineer  from  overrelving  on 
dynaraic  brakes  and  provide  the  same 
safety  benefit  as  raonitoring  the  status  of 
the  dynamic  brake? 

(7)  Are  there  other  available  measures 
that  would  fulfill  the  requirement  of 
Section  7  referred  to  above?  If  so,  please 
provide  information  or  analysis 
regarding  their  cost,  effectiveness, 
practicability,  and  enforceabiUty. 

Section  232.113.  This  section' 
proposes  design  standards  for 
intermediate  speed  and  high  speed  train 
brakes.  FRA  recognizes  that  much  of  the 
equipment  covered  by  these  proposed 
standards  is  still  in  the  developmental 
stages  of  existence;  however,  FRA 
recognizes  that  the  operation  of  highi^r 
speed  trains  will  occur  in  the  near 
future.  FRA  feels,  therefore,  that  steps 
need  to  be  taken  now  to  ensure  the  safe 
operation  of  this  type  of  equipment.  In 
addition,  most  of  the  proposed 
standards  are  either  general  in  natur-  ur 
are  performance-oriented  and,  thuh. 
would  not  impede  the  development  ol 
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new  technologies.  Furthermore,  the 
proposed  standards  would  not  apply  to 
intermediate  speed  passenger 
equipment  that  entered  service  prior  to 
January  1, 1995.  FRA  does  not  intend  to 
disrupt  existing  passenger  service  in  the 
Northeast  Corridor  or  in  other  high 
speed  corridors;  however,  as  new 
service  is  developed  or  new  equipment 
is  put  into  service  on  these  corridors,  it 
would  become  subject  to  the  design 
requirements  proposed  in  this  section. 

FRA  feels  that  trains  that  operate  at    ^ 
speeds  in  excess  of  79  mph  but  not 
exceeding  125  mph  should  be  classified 
as  intermediate  speed  operations  and 
that  trains  that  operate  at  speeds  in 
excess  of  125  mph  but  not  exceeding 
160  mph  should  be  classified  as  high 
speed  operations.  Pursuant  to  the 
statutory  mandate,  which  requires  two- 
way  EOT  devices  on  all  trains  exceeding 
30  mph  (with  stated  exceptions),  FRA 
intends  to  require  that  all  intermediate 
speed  freight  trains  be  equipped  with 
two-way  EOT  devices,  with  no 
exceptions.  FRA  also  proposes  to 
require  dynamic  brakes  on  all 
locomotive  and  power  cars  used  in 
intermediate  speed  or  high  speed 
service.  FRA  feels  that  as  speed 
increases,  the  need  for  retarding  force 
beyond  that  available  from  friction 
brakes  alone  also  increases.  Dynamic 
brakes  also  provide  a  valuable  means  of 
decreasing  brake  heating  of  wheels  and/ 
or  axles.  FRA  also  intends  to  require  a 
means  of  monitoring  the  enroute 
performance  and  status  of  the  dynamic 
brake  on  intermediate  and  high  speed 
trains.  Although  the  technology  for  this 
equipment  is  not  currently  available, 
several  commenters  suggested  that  it  is 
in  the  process  of  being  developed. 

FRA  feels  that,  as  train  speed 
increases,  limiting  the  number  of 
responses  required  from  the  locomotive 
engineer  will  increase  overall  train 
safety.  As  a  result,  FRA  proposes  to 
require  that  intermediate  and  high 
speed  train  brake  systems  be  computer 
controlled.  FRA  recognizes  the  unique 
designs  and  features  that  the  braking 
systems  of  these  types  of  operations  may 
incorporate  and,  thus.  FRA  agrees  with 
several  of  the  commenters  that  the  train 
brake  systems  used  by  these  operations 
should  be  controlled  by  some  kind  of 
automated  computer  system.  FRA 
proposes  to  require  that  these  computer 
systems  have  the  ability  to  nm 
diagnostic  programs  capable  of  self- 
testing  the  brake  system  and  detecting 
faults  in  the  system  and  have  the  ability 
of  either  alerting  the  engineer  to  these 
faults  or  taking  automatic  corrective 
action.  In  addition,  FRA  requires  that 
the  computer  software  of  these  systems 
be  analyzed  to  determine  the  safety 


impacts  of  software  failures  and  to 
ensure  that  the  software  is  fail-safe  and 
functions  as  intended.  Due  to  the 
unique  designs  that  intermediate  and 
high  speed  braking  systems  may 
incorporate,  the  inspectors  of  the 
equipment  may  be  required  to  place 
themselves  in  dangerous  positions  in 
order  to  inspect  the  equipment.  If  that 
is  the  case,  FRA  feels  that  the  brake 
systems  should  be  equipped  with 
sensors  that  give  a  reliable  indication  of 
the  application  and  release  of  the 
brakes,  visible  to  an  engineer  in  the  cab 
and  to  an  inspector  on  the  platform  or 
along  the  side  of  the  track.  FRA 
proposes  general  design  guidelines  for 
several  tyf>es  of  train  brake  system 
sensors.  FRA  intends  to  encourage  the 
development  of  brake  system  sensor 
technology  in  order  to  improve  train 
brake  system  tests  and  inspections 
while  reducing  Uie  risk  of  personal 
injury. 

Section  232.115.  This  section 
proposes  design  standards  for  one-way 
EOT  devices  that  are  largely  unchanged 
from  the  standards  currently  stated  in 
§  232.19.  Since  these  standards  have 
proven  effective,  FRA  sees  no  reason  to 
change  them.  The  only  major  change  to 
the  current  requirements  is  the 
extension  of  the  calibration  period  for 
all  EOT  devices  from  92  days  to  365 
days.  FRA  bases  this  proposed 
extension  not  only  on  its  own 
experience  but  also  on  the  comments  . 
received  from  several  parties  that  the 
devices  are  fairly  reliable  and  can 
operate  for  years  without  calibration 
problems.  Although  several  labor 
representatives  commented  on  the 
unreliability  of  the  devices,  these 
comments  generally  addressed  the 
failure  of  the  railroads  to  properly 
perform  the  calibrations  or  the  misuse  of 
the  devices.  Furthermore,  FRA  believes 
that  the  92-day  calibration  period  was 
established  at  a  time  when  there  was 
little  experience  with  these  devices. 
Since  that  time,  not  only  has  calibration 
of  the  devices  not  proven  to  be  a 
problem,  but  technology  has  further 
improved  the  reliability  of  the  devices. 
These  proposed  rules  result  in  one-way 
EOT  devices  being  gradually  phased  out 
of  use  as  they  are  replaced  by  two-way 
EOT  devices. 

Section  232.11 7.  This  section    . 
provides  design  standards  for  two-way 
EOT  devices.  No  design  standards  for 
two-way  EOT  devices  currently  exist; 
however,  the  two-way  devices  currently 
in  production  meet  the  design 
requirements  for  one-way  EOT  devices 
and  also  provide  two-way 
communication  and  the  ability  to  make 
an  emergency  brake  application  from 
the  rear  of  the  train.  The  currently 


available  two-way  devices  have  several 
optional  features  that  could  prove  very 
beneBcial  to  railroads.  Although  FRA 
recommends  that  railroads  obtain  as 
many  of  the  optional  features  as  they 
can  when  purchasing  the  devices.  FRA 
does  not  intend  to  mandate  their  use 
and  feels  that  each  railroad  is  in  the  best 
position  to  determine  which  features 
best  suit  its  operation.  FRj\  proposes  to 
apply  the  ore-way  device  design 
requirements  to  two-way  devices  as  well 
as  a  set  of  specific  requirements 
intended  to  ensure  the  existence  of  two- 
way  communication  and  the  ability  to 
make  an  emergency  brake  application 
from  the  rear  of  the  train.  In  order  to 
prevent  vandalism  and  to  avoid  the 
possibility  of  a  train  accidentally  being 
placed  in  emergency,  FRA  proposes  to 
require  that  the  front  and  rear  units  be 
linked  together  so  that  the  rear  unit  will 
only  respond  to  its  associated  front  unit. 
Although  these  proposed  design 
requirements  essentially  specify  a 
specific  two-way  EOT  device  design. 
FRA  encourages  the  development  of 
alternate  equivalent  or  better 
technologies. 

Subpart  C 

This  proposed  subpart  includes 
qualification  requirements  for  personnel . 
who  inspect,  maintain,  and  test  train 
brake  systems  and  individuals  who 
supervise  the  work  of  the 
aforementioned  personnel.  FRA  believes 
that  the  current  training  provided  to  the 
individuals  charged  with  performing 
brake  maintenemce,  tests,  and 
inspections  should  be  greatly  improved 
in  order  to  ensure  that  train  brake 
system  maintenance,  tests,  and 
inspections  are  performed  properly. 
Several  labor  organizations  and  their 
individual  members  explicitly 
commented  that  they  are  riot  sufficiently 
trained  to  perform  the  inspections  and 
tests  required  of  them.  In  addition, 
several  raifroads  admitted  that  the 
training  they  currently  provide  could  be 
improved.  FRA  recognizes  that  many 
railroads  are  attempting  to  improve  their 
training  programs:  however,  FRA  thinks 
that  minimum  training  qualifications 
need  to  be  established  to  assure  that 
brake  inspections  and  tests  are  being 
properly  performed  in  order  to  protect 
both  the  public  and  railroad  employees 
from  the  operation  of  equipment  that 
does  not  meet  Federal  standards. 
Although  there  has  been  a  decline  in  the 
number  of  train  accidents,  derailments, 
fatalities,  and  injuries  over  the  last  ten 
years,  FRA  believes  that  the  number  of 
these  incidents  will  be  further  reduced 
if  maintenance,  inspections,  and  tests  of 
tlie  brake  system  are  performed  by 


individuals  who  have  received  this 
minimum  training. 

Railroads  continue  to  consolidate 
mechanical  work  to  fewer  and  fewer 
locations  on  the  railroad.  This  trend 
places  an  increasing  premium  on  the 
ability  of  train  crews  to  conduct 
meaningful  inspections  and  tests  of  the 
power  brake  system.  Although  features 
of  this  proposal  offer  incentives  for 
proper  deployment  of  mechanical 
forces,  increases  in  train  speeds  and 
increased  pressure  on  operating 
personnel  due  to  growing  traffic  density 
will  continue  to  make  it  critical  for  train 
crews  to  discharge  their  duties  with 
respect  to  power  brake  systems  both 
diligently  and  effectively  even  under  the 
most  optimistic  of  scenarios  with 
respect  to  the  operation  of  incentives. 
In  this  rulemaking  FRA  proposes  to 
allow  significant  increases  in  the 
maximum  distances  trains  may  travel 
between  brake  system  inspections 
where  mechanical  forces  perform  the 
inspection  function  (including  a 
complete  inspection  under  49  CFR  Part 
215).  The  latitude  that  would  be 
provided  under  this  rule  would  result  in 
fewer  inspections  per  distance  traveled 
and  reduce  the  number  of  opportunities 
that  will  exist  for  a  serious  defect  to  be 
found  before  it  could  result  in  a  train 
accident.  It  is  imperative,  therefore,  that 
each  inspection  be  of  imiformly  high 
quality.  Meaningful  and  enforceable 
qualification  requirements  for  personnel 
will  help  raise  the  overall  quality  of 
inspections. 

Technological  change  presents  an 
additional  reason  for  placing  strong 
emphasis  on  qualifications  of  persoruiel. 
Train  crews  and  mechanical  personnel 
alike  are  confronted  with  an  increasing 
variety  of  power  brake  arrangements 
and  features.  Recently,  the  Association 
of  American  Railroads  has  aimounced 
an  intensified  effort  to  develop  and 
deploy  electronic  braking  systems  on 
freight  equipment.  These  trends  will 
make  it  important  for  personnel  to  be 
fully  familiar  with  the  systems  that  they 
are  required  to  inspect  and  maintain. 
FRA  recognizes  that  although 
technological  advancements  may 
increase  the  need  for  more  quahfied 
maintenance  forces,  they  may  also 
reduce  the  complexity  and  extent  of  the 
inspecting  and  testing  requirements  for 
certain  equipment  with  the  emergence 
of  brake  indicators  and  sensors  or  the 
development  of  more  reUable 
equipment. 

Consequently,  FRA  proix)ses  to 
estabhsh  broad  quahfication 
requirements  and  issue  specific  training 
and  experience  guidelines  based  on  the 
tyj>e  of  inspections,  maintenance,  or 
tests  an  individual  employee  performs. 


Several  railroad  commenters  suggested 
that  there  is  no  reason  for  individuals 
who  solely  perform  pre-departure  air 
brake  tests  and  inspections  to  be  as 
highly  trained  as  a  carman.  FRA  tends 
to  agree  with  these  commenters  since 
carmen  perform  many  other  duties 
whicli  involve  the  maintenance  and 
repair  of  equipment  in  addition  to  brake 
inspections.  Therefore,  the  proposed 
training  guidelines  are  less  stringent  for 
those  individuals  that  perform  only 
brake  inspections  and  tests.  FRA 
intends  for  these  training  guidelines  to 
apply  not  only  to  railroad  personnel  but 
also  to  contract  personnel  and  personnel 
in  plants  that  build  cars  and 
locomotives  that  are  responsible  for 
brake  system  inspections,  maintenance, 
or  tests. 

The  American  Public  Transit 
Association  (APTA)  suggested  that  FRA 
provide  broad  training  and  experience 
guidelines  and  allow  each  railroad  to 
develop  its  own  qualification  and 
certification  program,  which  FRA  would 
then  review  and  approve  if  it  met  the 
general  guidelines.  This  method 
provides  significant  flexibility  to  each 
railroad,  but  would  require  complex  and 
timely  evaluation  of  a  potentially  large 
number  of  disparate  plans.  FRA's 
experience  with  this  "review-and- 
approval"  approach  (e.g.,  the 
locomotive  engineer  certification 
program)  indicates  that  FRA's  limited 
resources  are  severely  overburdened 
when  FRA  is  required  to  approve 
individual  plans  for  over  600  railroads 
and  many  contract  facihties  that 
perform  work  subject  to  the  regulations. 
This  could  result  in  some  plans  not 
being  finally  reviewed  and  approved  for 
several  years.  While  providing  latitude 
for  innovation,  this  approach  could  also 
become  a  source  of  costly  disputes. 

FRA  believes  that  the  approach 
contained  in  this  proposal  may  avoid 
many  of  the  problems  inherent  in  an 
approach  similar  to  that  suggested  by 
APTA  while  preserving  its  advantages. 
FRA  intends  to  propose  broad 
performance-based  standards  in  the  rule 
text  for  various  individuals  depending 
on  the  type  of  brake  work  they  perform. 
Due  to  the  significant  proposed 
incentives  that  are  being  offered  to 
railroads  that  use  personnel  meeting  the 
proposed  qualification  requirements  for 
mechanical  and  electrical  inspectors  to 
perform  brake  work,  FRA  must  bef  ble 
to  determine  uniformly  if  sufficient 
training  and  experience  have  been 
afforded  to  those  individuals  deemed 
quaUfied  by  a  railroad.  Consequently, 
FRA  also  intends  to  issue  specific 
training  and  experience  guideUnes  that  . 
FRA  believes,  based  on  its  considered 
judgement,  a  railroad's  training  program 


must  contain  in  order  to  ensure 
individuals  possess  the  minimum 
knowledge  and  skills  necessary  to 
perform  the  duties  required  of  them. 
FRA  be h eves  that  this  approach  will 
allow  each  individual  raifroad  the 
flexibility  to  develop  and  implement  a 
program  to  train  and  qualify  employees 
and  issue  credentials  based  on  its  own 
unique  operating  conditions  and 
equipment,  while  ensuring  that  a 
minimum  level  of  competence  is 
maintained  throughout  the  industry. 
Although  FRA  is  proposing  that  specific 
training  and  experience  requirements  be 
issued  as  guidelines,  at  this  time,  FRA 
recognizes  that  the  purpose  and  need  for 
these  requirements  may  be  better  served 
if  these  guidelines  were  part  of  the  rule 
text  and  will  consider  this  option  when 
drafting  the  final  rule.  Therefore,  FRA 
solicits  comments  from  interested 
parties  regarding  not  only  FRA's 
proposed  approach  to  this  issue  and  the 
specific  training  and  experience 
guidelines  contained  therein,  but  also 
any  comments  or  opinions  as  to  whether 
the  specific  training  and  experience 
guidelines  should  be  contained  in  the 
text  of  the  final  rule. 

FRA  also  recognizes  that  there  may  be 
other  approaches  that  are  equally  viable. 
Consequently,  FRA  seeks  comments 
from  interested  parties  regarding 
alternative  methods  and  approaches  for 
ensuring  that  properly  quaUfied 
individuals  are  performing  brake 
inspections,  tests,  and  maintenance. 
Commenters  are  requested  to  identify 
alternative  criteria  for  training  programs 
and  to  specify  present  or  planned 
approaches  that  might  be  unduly 
constrained  by  the  text  of  the  proposed 
rule. 

FRA  also  has  some  concerns  regarding 
the  application  of  the  proposed 
experience  and  training  guidelines  to 
newly  hired  train-service  employees. 
There  is  a  current  trend  toward  the  use 
of  smaller  train  crews,  and  thus,  heavy 
reliance  will  in  some  cases  be  placed  on 
a  single  ground  employee  with  little 
training  and  experience.  In  order  to 
avoid  this  pitfall,  FRA  specifically 
solicits  comments  regarding  various 
methods  £md  approaches  for  structuring 
training  programs  to  ensure  that  the 
proposed  training  and  exfterience 
guidelines  can  be  met  by  newly  hired 
train-service  employees  prior  to  their 
being  assigned  duties  for  which  the 
training  and  experience  are  required. 

Section  232.201.  This  section  contains 
general  requirements  regarding  the 
development  of  formal  training 
programs.  FRA  proposes  to  require  each 
railroad  to  develop  a  formal  program  to 
train  and  to  qualify  p)ersonnel,  including 
contract  personnel,  responsible  for  the 
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inspection,  testing,  and  maintenance  of 
train  brake  systems.  The  contemplated 
program  is  similar  to  programs  being 
instituted  voluntarily  by  several  of  the 
major  railroads.  The  vast  majority  of  the 
comments  and  the  experience  of  FRA 
inspectors  support  the  contention  that 
many  of  the  people  inspecting  and 
testing  train  brake  systems  do  not  have 
the  training  and  background  to 
luiderstand  what  they  are  doing  and 
why  they  are  doing  it.  As  part  of  these 
programs,  railroads  will  be  required  to 
notify  employees  and  contractors  of 
their  current  qualification  status  and  to 
require  periodic  requalification. 
Railroads  will  be  expected  to  update 
their  training  programs  as  they 
introduce  new  train  brake  system 
technology. 

In  order  for  a  railroad  to  institute  a 
training  program  without  prior  FRA 
approval,  a  railroad  will  be  required  to 
certify  to  FRA  that  its  training  program 
incorporates  the  training  and  experience 
guidelines  established  by  FRA  for  train 
brake  system  supervisors,  mechanical 
inspectors,  electronic  inspectors,  and 
train  crew  members.  The  specific 
training  and  experience  guidelines, 
contained  in  the  preambles  for 
§§  232.205-232.211  were  developed  by 
FRA  based  upon  its  expertise  and 
experience  in  the  railroad  industry. 
They  represent  FRA's  best  judgement  as 
to  what  is  currently  necessary  in  order 
to  meet  the  broad  qualification 
standards  contained  in  the 
aforementioned  sections  of  the  rule.  If, 
based  on  the  comments  received  and 
after  further  consideration,  FRA  elects 
to  adopt  the  approach  proposed  in  this 
notice,  the  specific  training  and 
experience  guidelines  will  be  contained 
in  a  separate  appendix  to  this  part  in  the 
final  rule.  FRA  recognizes  that  more 
stringent  guidelines  may  be  required  or 
that  the  guidelines  may  need  to  be 
specifically  contained  in  the  text  of  the 
rule.  FRA  also  recognizes  that  there  may 
be  alternative  methods  of  providing 
training  and  experience,  not  yet  known 
to  FRA,  that  might  achieve  the  same 
level  of  skill  and  knowledge. 
Consequently,  in  order  to  further 
develop  and  evaluate  this  proposal,  FRA 
seeks  comments  from  all  interested 
parties  regarding  the  following  issues: 

(1)  Are  the  guidelines  proposed  by 
FRA,  in  the  preamble  to  this  subpart,  an 
accurate  assessment  of  the  minimum 
training  and  experience  required  for 
individuals  to  adequately  perform  the 
duties  required  of  them?  If  not,  what 
should  the  minimum  guidelines 
include? 

(2)  Should  the  proposed  minimum 
training  and/or  minimum  experience 


guidelines  be  raised  or  lowered? 
Explain. 

(3)  Should  the  training  and 
experience  requirements  proposed  to  be 
in  guidelines  be  included  in  the  text  of 
the  final  rule  instead? 

(4)  Are  there  alternative  criteria  or 
approaches  for  ensuring  that  qualified 
individuals  are  performing  brake  tests, 
inspections,  and  maintenance? 

This  section  also  requires  that  if  a 
railroad  develops  a  training  program 
inconsistent  with  the  training  and 
experience  guidelines  established  by 
FRA,  the  railroad  must  submit  the 
program  to  FRA  for  FRA  approval  prior 
to  implementing  the  program.  A 
program  will  be  considered  inconsistent 
with  the  training  and  experience 
guidelines  if  it  permits  the  qualification 
of  any  individual  with  less  than  the 
training  or  experience  provided  for  in 
the  guidelines.  Railroads  are  encouraged 
and  permitted  to  develop  training 
programs  with  more  extensive  training 
and  experience  requirements  without 
seeking  FRA's  approval.  FRA  recognizes 
that  future  technological  developments 
and  innovations,  not  yet  apparent  to 
FRA,  might  result  in  a  reduced  necessity 
for  certain  training  or  experience 
requirements.  Thus,  a  railroad 
submitting  an  inconsistent  program  for 
FRA  approval  must  provide  detailed 
information  regarding  their  rationale  for 
deviating  fi-om  the  proposed  training 
and  experience  guidelines  (e.g., 
technological  improvements,  equipment 
reliability,  innovative  or  intensive 
training  techniques)  and  explain  how 
their  programs  ensure  that  qualified 
individuals  will  be  performing  tests, 
inspections,  and  maintenance  of  brake 
systems  as  required  by  this  part.  While 
a  program  is  being  reviewed  by  FRA,  the 
railroad  submitting  the  program  will  be 
unable  to  take  advantage  of  the 
incentives  offered  to  railroads  for  using 
qualified  employees  to  perform  various 
tests,  insp>ections,  and  maintenance  of 
train  brake  systems,  unless  the  railroad 
has  a  training  program  in  effect  which 
incorporates  the  specific  training  and 
experience  guidelines. 

Section  232.202.  This  section  outlines 
the  general  qualification  requirements 
for  train  brake  system  maintenance 
personnel.  FRA  believes  a  higher  level 
of  knowledge  and  skill  is  required  to 
perform  brake  system  maintenance  than 
is  requited  to  perform  brake  system 
inspections  and  tests.  Therefore,  the 
general  requirements  for  brake  system 
maintenance  personnel  should  be  more 
stringent  than  the  requirements  for 
personnel  performing  only  brake  system 
inspections  and  tests.  FRA  considers 
train  brake  system  maintenance  an 
essential  element  of  overall  railroad 


safety.  The  knowledge  and  skill  of  the 
personnel  responsible  for  train  brake 
system  maintenance  are  the  keys  to  an 
effective  maintenance  program. 
Therefore,  FRA  proposes  a  set  of  general 
minimum  qualification  requirements  for 
all  personnel,  including  contract 
personnel,  responsible  for  train  brake 
system  maintenance.     * 

Section  232.203.  This  section  contains 
the  general  qualification  requirements 
for  train  brake  system  inspection  and 
test  personnel.  FRA  believes  that 
individuals  performing  train  brake 
system  inspections  or  tests  do  not 
require  the  depth  of  knowledge  required 
of  those  individuals  performing  train 
brake  system  maintenance.  FRA 
proposes  several  general  requirements 
that  are  aimed  at  ensuring  that 
individuals  performing  brake  system 
inspections  and  tests  must,  at  a 
minimum,  be  able  to  perform  the 
specific  tests  or  inspections  required  by 
Federal  regulations  on  the  type  of  brake 
systems  for  which  they  are  responsible. 
Broad  performance-based  qualification 
requirements  for  "mechanical 
inspectors,"  "electronic  inspectors," 
and  "qualified  train  crew  members"  are 
set  forth  at  §§232.207,  232.209.  and   " 
232.211,  respectively. 

Section  232.205.  This  section  contains 
the  qualification  requirements  for  train 
brake  system  supervisors.  The  first-line 
supervisor  of  personnel  responsible  for 
train  brake  system  inspections,  tests, 
and  maintenance  must  provide  much  of 
the  quality  control  exerted  over  this 
work.  This  makes  the  train  brake  system 
supervisor  a  central  player  in  the 
scheme  to  ensure  the  safe  operation  of 
trains.  The  supervisor  performs  this 
quality  control  function  by  performing 
spot  checks  of  the  work  done  by 
subordinates.  To  perform  effective  spot 
checks,  the  supervisor  must  have  an 
extensive  background  in  the 
inspections,  tests,  and  maintenance 
required  for  train  brake  systems  for 
which  the  supervisor  is  responsible. 
Consequently,  FRA  believes  that,  in 
order  for  a  railroad  to  designate  an 
individual  as  a  qualified  train  brake 
system  supervisor,  that  person  must 
receive  instruction  in  accordance  with 
the  following  minimum  training  and 
experience  guidelines: 

fa)  Have  a  minimum  of  two  years' 
experience  testing,  inspecting,  and 
maintaining  the  type  of  train  brake 
systems  for  which  he  or  she  is 
responsible. 

(b)  Have  successfully  completed  24 
hours  of  training  including  eight  hours 
of  "hands  on"  training  within  the  past 
three  years  on  the  Train  Brake  System 
Safety  Standards.  "Successful 
completion"  means  that  the  supervisor 


has  been  able  to  pass  an  examination  on 
the  Train  Brake  System  Safety 
Standards  conducted  by  the  railroad. 

(c)  Have  successfully  completed  80 
hours  of  training,  including  40  hours  of 
"hands  on"  training  within  the  past 
three  years,  and  an  intensive  technical 
course  on  the  operation,  inspection,  and 
maintenance  of  brake  systems  typical  of 
those  installed  on  the  type  of  equipment 
for  which  the  supervisor  has 
responsibility.  "Successful  completion" 
means  that  the  supervisor  has  been  able 
to  pass  an  examination  covering 
inspection,  test,  and  maintenance  of  the 
specific  brake  equipment  with  which 
the  employees  supervised  work.  This 
test  shall  be  conducted  by  the  railroad. 

(d)  Have  a  thorough  knowledge  of  the 
employing/operating  railroad's 
procedures  and  policies  on  train  brake 
system  inspection,  maintenance,  and 
test. 

Section  232.207.  This  section 
addresses  the  qualification  requirements 
for  brake  system  mechanical  inspectors. 
The  "mechanical  inspector"  is  not 
necessarily  qualified  to  perform  only 
mechanical  inspections.  For  the 
purposes  of  these  regulations,  the 
mechanical  inspector  is  considered  to 
have  the  knowledge  and  skill  necessary 
to  maintain  the  mechanical  components 
of  train  brake  systems  as  well  as  to 
perform  brake  system  inspections  and 
tests.  The  proposed  specific  training  and 
experience  guidelines  represent  what 
FRa  considers  the  minimum  necessary 
for  the  mechanical  inspector  to  be 
effective.  Several  sections  of  these  new 
regulations  propose  incentives  for 
railroads  who  use  qualified  mechanical 
inspectors  to  perform  train  brake  system 
mechanical  work.  Consequently,  in 
order  for  a  railroad  to  designate  an 
individual  as  a  qualified  train  brake 
system  mechanical  inspector,  that 
person  must  receive  instruction  in 
accordance  with  the  following 
minimum  training  and  experience 
guidelines: 

(a)  Have  a  minimum  of  two  years* 
experience  testing,  inspecting,  and 
maintaining  the  type  train  brake 
mechanical  subsystems  on  which  he  or 
she  is  assigned  to  work.  One  year  of 
experience  as  a  train  crew  member 
inspecting  and  testing  brake  systems 
may  count  toward  one  year  of  the 
required  experience.  However,  at  least 
one  year  of  experience  is  required  that 
includes  hands-on  maintenance  of  train 
brake  systems. 

(b)  Have  successfully  completed  24 
hours  of  training  including  eight  hours 
of  "hands  on"  training  within  the  past 
three  years  on  the  Train  Brake  System 
Safety  Standards.  "Successful 
completion"  means  that  the  Inspector 


has  been  able  to  pass  an  examination  on 
the  Train  Brake  System  Safety 
Standards  conducted  by  the  railroad. 

(c)  Have  successfully  completed  80 
hours  of  training  including  40  hours  of 
hands  on  training  within  the  past  three 
years  and  an  intensive  technical  course 
on  the  operation,  test,  inspection,  and 
maintenance  of  brake  systems  tj-pical  of 
the  type  of  equipment  with  which  the 
Inspector  works.  "Successful 
completion"  means  that  the  Inspector 
has  been  able  to  pass  an  examination 
covering  inspection  and  maintenance  of 
the  specific  brake  equipment  with 
which  the  inspector  works.  This  test 
shall  be  conducted  bv  the  railroad. 

Section  232.209.  This  section 
includes  the  qualification  requirements 
for  brake  system  electronic  inspectors. 
The  "electronic  inspector"  is  not 
necessarily  qualified  to  perform  only 
electronic  inspections.  For  the  purposes 
of  these  proposed  regulations,  the 
electronic  inspector  will  be  considered 
to  have  the  knowledge  and  skill  to 
maintain  the  electronic  components, 
including  computer  control 
components,  of  train  brake  systems  as 
well  as  the  ability  to  perform  brake 
system  inspections  and  tests.  The 
electronic  inspector  will  play  an 
increasingly  important  role  in  train 
safety  as  brake  system  technology 
continues  to  advance.  The  proposed 
specific  training  and  experience 
guidelines  represent  what  FRA 
considers  the  minimum  necessary  for 
the  electronic  inspector  to  be  effective. 
Several  sections  of  these  new 
regulations  propose  incentives  for 
raib-oads  who  use  qualified  electronic 
inspectors  to  perform  train  brake  system 
electronic  work.  Consequently,  in  order 
for  a  railroad  to  designate  an  individual 
as  a  quaUfied  train  brake  system 
electronic  inspector  that  person  must 
receive  instruction  in  accordance  with 
the  following  minimum  training  and 
experience  guidelines: 

(a)  Have  a  minimum  of  tbree  years' 
experience  inspecting,  testing,  and 
maintaining  the  type  of  train  brake 
electronic  subsystems  on  which  he  or 
she  is  assigned  to  work. 

(b)  Have  successfully  completed  32 
hours  of  training  including  eight  hours 
of  "hands  on"  training  within  the  past 
three  years  on  the  Train  Brake  System 
Safety  Standards.  "Successfid 
completion"  means  that  the  Inspector 
has  been  able  to  pass  an  examination  on 
the  Train  Brake  System  Safety 
Standards  conducted  by  the  railroad. 

(c)  Have  successfiilly" completed  80 
hours  of  training  including  40  hours  of 
"hands  on"  training  within  the  past 
three  years  and  an  intensive  technical 
course  on  the  operation,  test,  inspection 


and  maintenance  of  brake  electronics 
typical  of  the  tyf)e  of  equipment  with 
which  the  Inspector  works.  "Successful 
completion"  means  that  the  Inspector 
has  been  able  to  pass  an  examination 
covering  inspection,  test,  and 
maintenance  of  the  specific  brake 
equipment  on  which  the  inspector 
works.  This  test  shall  be  conducted  by 
the  railroad. 

Section  232.211.  This  section  contains 
the  qualification  requirements  for  train 
crew  members.  Although  FRA 
discourages  the  practice  of  using  train 
crew  members  to  perform  brake  system 
inspections  and  tests,  FRA  recognizes 
that  situations  exist  where  railroads 
must  use  crew  members  to  perform  this 
work.  Numerous  comments  were 
provided  by  several  labor  organizations 
and  their  individual  members  to 
support  the  position  that,  on  a  whole, 
train  crew  members  are  not  sufficiently 
trained  to  perform  brake  system 
inspections  and  tests.  The  experience  of 
FRA  inspectors  in  the  field  also 
supports  this  position.  At  the  same  time, 
it  is  clear  that  most  train  crew  members 
are  capable  of  acquiring  and  applying 
the  jjertinent  knowledge  to  perform 
train  brake  inspections:  and  manv  have 
demonstrated  this  capability  in  the  past. 
Consequently,  in  order  for  a  railroad  to 
designate  an  individual  as  a  qualified 
train  crew  member  capable  of 
performing  train  brake  system 
inspections  and/or  tests,  that  person 
must  receive  instruction  in  accordance 
with  the  fcllowing  minimum  training 
and  experience  guidelines: 
.  (a)  Have  a  minimum  of  six  months  of 
experience  inspecting  and  testing  the 
type  of  train  brake  systems  that  he  or 
she  is  assigned  to  inspect. 

fb)  Have  successfully  completed  24 
hours  of  training  including  eight  hours 
of  "hands  on"  training  within  the  past 
three  years  on  the  Train  Brake  System 
Safety  Standards.  "Successful 
cuniplftion"  means  that  the  crew 
meniiior  has  been  able  to  pass  an 
examirihtion  conducted  by  the  railroad 
on  the  provisions  of  the  Train  Brake 
System  Safety  Standards  that  apply  to 
work  performed  by  that  crew  member. 

(c)  Annually  demonstrate  proficiency 
in  conducting  Qass  1  and  Class  2  tests 
on  tfie  type  of  fi^ight  equipment  in  the 
trains  to  which  the  crew  member  is 
assigned.  "Demonstrating  proficiency" 
means  that  each  year  the  crew  member 
must  pass  a  substantially  different 
written  test  conducted  by  the  railroad 
on  how  to  perform  these  brake  system 
tests.  Also,  the  crew  member  must 
perform  each  type  of  test  to  the 
satisfaction  of  a  qualified  train  brake 
system  supervisor. 
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Section  232.213.  This  section  contains 
the  requirements  for  maintaining 
personnel  qualification  records  and  for 
the  notification  of  personnel  of  their 
qualification  status.  ERA  proposes  to 
require  that  railroads  keep  personnel 
qualification  records  for  all  personnel 
responsible  for  the  inspection,  testing, 
and  maintenance  of  train  brake  systems. 
This  section  also  specifically  requires 
that  railroads  maintain  these  types  of 
records  for  all  contract  personnel  who 
perform  brake  system  inspections,  tests, 
or  maintenance.  Most  railroads  already 
keep  records  of  this  type.  These  records 
may  be  used  by  ERA  to  assess  the 
adequacy  of  a  railroad's  qualification 
program  determining  whether  properly 
qualified  personnel  are  performing  the 
necessary  inspections,  tests,  and 
maintenance  of  train  brake  systems.  As 
a  means  of  ensiuing  that  only  properly 
quahfied  individuals  are  performing 
only  those  tasks  for  which  they  are 
qualified.  ERA  proposes  to  require 
railroads  to  promptly  notify  personnel 
of  changes  in  their  qualification  status. 

Section  232.215.  This  section 
proposes  requirements  regarding  which 
individuals  may  perform  the  various 
required  tests,  inspections,  and 
maintenance.  ERA  intends  to  provide 
strong  incentives  to  railroads  and  to  set 
down  clear  restrictions  on  which 
individuals  may  perform  which  tasks  in 
order  to  ensure  that  only  qualified 
individuals  perform  bra^e  system  work 
and  to  ensure  that  only  high-quality 
tests,  inspections,  and  maintenance  of 
train  brake  systems  are  performed.  ERA 
has  attempted  to  limit  the  use  of  train 
crew  members  in  the  performance  of 
brake  system  inspections  and  tests.  ERA 
proposes  to  require  that  train  crew 
members  meeting  the  qualification 
requirements  stated  in  §  232.211  be 
allowed  to  perform  Class  1  and  Class  2 
train  brake  system  tests  only  on 
conventional  freight  trains  restricted  to 
500  miles  between  train  brake  system 
tests.  All  other  Class  1  tests  and  all 
maintenance  would  be  performed  by 
mechanical  and/ or  electronic  inspectors 
meeting  the  requirements  of  §§  232.207 
or  232.209.  ERA  also  proposes  to  require 
that  spot  checks  of  train  brake  system 
work  be  performed  only  by  supervisors 
that  meet  the  qualification  requirements 
of  §  232.205.  ERA  thinks  that  the  largest 
improvement  railroads  can  make  in  safe 
train  operation  is  ensuring  that  properly 
supervised  and  trained  personnel 
perform  all  safety-critical  train  brake 
sj-stem  work. 

Subpart  D 

This  proposed  subpart  provides 
inspection  and  test  standards  for 
conventional  freight  train  brake  systems. 


The  standards  contained  in  this  subpart 
are  applicable  to  all  conventional  freight 
locomotives  and  trains. 

Section  232.303.  This  section 
proposes  the  inspection  and  test 
standards  for  conventional  freight 
locomotives.  As  stated  previously,  ERA 
wishes  to  consolidate  all  brake-related 
regulations  into  Part  232.  Consequently, 
the  requirements  regarding  periodic, 
annual,  biennial,  main  reservoir,  and 
leakage  tests  on  locomotive  brake 
components  contained  in  §§  229.25 
through  229.31  and  §  229.59  would  be 
removed  from  Part  229  and  incorporated 
into  this  section  with  minor  editorial 
changes.  It  should  be  noted  that  the 
requirements  concerning  aluminum 
main  reservoirs  contained  in  §  229.31(d) 
would  be  eliminated  since  they  applied 
only  to  a  specific  reservoirs  which  are 
no  longer  in  service.  Transducer-driven 
air  gauge  displays  would  be  added  to 
the  requireraents  for  testing  air  gauges 
since  they  are  considered  equal  to  air 
gauges  and  must  be  tested  at  the  same 
frequency.  The  chart  in  paragraph  (f)  of 
this  proposed  section  displays  the 
intervals  at  which  various  types  of 
equipment  are  to  be  cleaned,  repaired, 
and  tested.  Type  26-L  brake  equipment 
devices  are  required  to  be  cleaned, 
repaired,  and  tested  at  least  every  1,104 
days.  This  requirement  applies  only  to 
26-L  brake  equipment  devices  that  were 
tested  under  H-80-7  or  derivatives  of 
such  valves.  The  following  specific 
devices  are  included:  26-C  brake  valve, 
3a-CDW  brake  valve,  MU-2A  valve, 
SA-26  Ind  brake  valve,  26-D  and  26-E 
control  valve,  E-1  selector  valve,  J-type 
relay  valve,  A-1  charging  cutoff  pilot 
valve.  No.  8  or  KM  vent  valve,  BP 
strainer,  MR  safety  valve,  foot  valves, 
MR  check  valve,  double  check  valves, 
magnet  valves,  H-type  relay  air  valves, 
reducing  valves,  and  P-2-A  brake 
application  valve.  ERA  recognizes  that 
the  test  methods  described  in  this 
section  represent  old  technology.  ERA 
proposes  that  the  new  regulations 
encourage  the  development  of  new  non- 
destructive test  methods  as  alternatives 
to  the  methods  described  in  this  section 
to  ensure  brake  system  components  will 
safely  function  as  designed. 

Section  232.305.  This  section  contains 
general  requirements  regarding  the 
development  of  written  procedures  for 
conventional  freight  train  brake  system 
tests.  ERA  believes  that  the  foundation 
of  any  good  test  and  inspection  plan  is 
the  written  procedures  that  provide 
detailed  guidance  on  how  to  properly 
conduct  the  various  required  tests  and 
inspections.  ERA  feels  that  the  thinking 
process  involved  in  developing  written 
procedures  requires  a  railroad  to 
consider  all  aspects  of  the  inspection 


and  testing  process,  which  should  result 
in  more  efficient  and  thorough 
inspections.  ERA  agrees  with  many  of 
the  commentersthat  it  would  be  far  too 
intrusive  and  practically  impossible  for 
ERA  to  mandate  specific  methods  for 
performing  the  various  required 
inspections  on  various  equipment.  ERA 
feels  that  each  railroad  is  in  the  best 
position  to  determine  the  method  of 
inspection  that  best  fits  its  operating 
conditions  and  equipment.  However, 
the  method  of  inspection  developed  by 
the  railroad  should  ensure  that  all 
equipment  is  properly  inspected  and 
functioning  in  accordance  with  these 
regulations.  A  railroad  is  required  to 
develop  written  procedures  that  are 
tailored  to  the  types  of  trains  and 
equipment  operated  by  that  railroad. 
The  procedures  should  contain  step-by- 
step  instructions  for  performing  the 
various  train  brake  system  tests  required 
by  this  proposed  rule,  which  include: 
Class  1,  Class  2,  transfer  train,  and 
running  tests.  Written  procedures  wilf 
also  be  required  for  the  testing  and 
inspecting  of  equipment  that 
incorporates  new  brake  system 
technology.  Eurthermore,  written 
procedures  will  be  required  that  explain 
the  method  and  means  for  maintaining 
records  of  brake  system  tests  aboard  the 
train. 

Section  232.307.  This  section 
describes  the  circumstances  that  would 
trigger  the  requirement  to  perform  a 
Class  1  train  brake  system  test.  ERA 
proposes  to  require  that  a  Class  1  brake 
test  be  performed  at  all  initial  terminal 
points  for  that  train.  ERA  defines 
"initial  terminal  point"  for  a 
conventional  freight  train  as  (i)  that 
point  where  the  train  is  originally 
assembled  and  (ii)  each  point  where  the 
train  is  required  to  have  a  new  Class  1 
brake  test  due  to  the  fact  that  it  has 
travelled  the  maximum  permissible 
distance  since  its  last  Class  1  brake  test. 
As  .will  be  further  explained  in  the 
discussion  of  §232.309,  ERA  proposes 
to  eliminate  the  current  1,000-mile 
inspection  requirement  and  implement 
a  program  that  allows  trains  to  travel 
anywhere  from  500  miles  to  3,500  miles 
depending  on  such  factors  as  the  quality 
of  the  inspection  performed  on  the  train. 

The  1,000-mile  test,  like  its 
predecessor  the  500-mile  test,  has  failed 
to  live  up  to  its  intended  role  in  the 
power  brake  safety  regime.  An 
increasing  number  of  such  tests  are 
conducted  by  train  crews.  In  some  cases 
locations  designated  for  these  tests  are 
on  line  of  haul  and  not  conducive  to 
careful  scrutiny  of  the  train  braking 
system.  Increasingly,  ERA  finds  that 
some  railroads  appear  to  alter  the 
location  of  tests  to  frustrate 
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enforcement.  At  the  same  time,  httle 
evidence  has  accumulated  to  support     • 
the  proposition  that  the  1,000-mile  test 
is  critical  to  safety. 

ERA  is  aware  of  statistics  offered  by 
the  BRC  indicating  that  a  large  number 
of  "bad  order"  cars  have  been  identified 
in  1,000-mile  inspections  conducted  at 
Salt  Lake  City,  Utah  and  North  Platte. 
Nebraska.  ERA  recognizes  that  these 
statistics  argue  against  the  elimination 
of  1 ,000-mile  inspections.  However, 
ERA  believes  many  of  these  "bad 
orders"  at  1,000-mile  inspections  were 
due  to  problems  that  should  have  been 
uncovered  during  the  initial  terminal 
brake  test.  ERA  proposes  to  address  this 
problem  by  requiring  minimum 
qualifications  for  both  train  crew 
members  and  other  employees  that 
perform  brake  inspections  and  tests  and 
that  these  inspections  and  tests  be  spot 
checked  by  qualified  supervisors.  Trains 
inspected  by  crew  members  will  be 
limited  to  500  miles  of  travel  between 
Class  1  brake  system  tests.  Only  trains 
initially  inspected  and  tested  by 
qualified  brake  inspectors  will  be 
allowed  to  travel  more  than  500  miles 
between  required  brake  system 
inspections  and  tests. 

Furthermore,  many  of  the  problems 
uncovered  at  1,000-mile  inspections 
were  not  defects  under  Part  232  and 
would  not  have  affected  the  operation  of 
the  train  brake  system.  ERA  proposes  to 
address  these  type  problems  by 
requiring  a  mechanical  safety  inspection 
as  part  of  the  Class  1  brake  system  test 
for  trains  that  aire  to  travel  more  than 
500  miles  between  Class  1  brake  system 
tests.  ERA  believes  these  proposed 
provisions  of  the  new  regulations 
eliminate  the  need  for  the  1,000-mile 
test.  Accordingly,  ERA  believes  th^t 
reliance  should  be  placed  on  the  more 
thorough  Class  1  test  (the  functional 
equivalent  of  the  current  initial  terminal 
test)  at  whatever  point  a  new  inspection 
of  the  train  braking  system  is  required.    _ 

This- section  requires  that  certain 
records  be  maintained  by  a  railroad  in 
order  for  a  train  to  travel  in  excess  of 
500  miles.  The  method  for  maintaining 
these  records  is  not  specified  because 
ERA  believes  that  each  railroad  fs  in  the . 
best  position  to  determine  the  most 
efficient  and  accurate  inethod  for 
acquiring  and  storing  the  information. 
However.  ERA  intends  that  no  matter 
what  method  is  chosen  by  a  railroad,  the 
required  information  must  be  available 
to  ERA  upon  request  in  order  to  allow 
ERA  to  monitor  train  movement  and 
ensure  compliance  with  these  proposed 
regulations. 

This  section  also  requires  that  a  Class 
1  brake  test  be  performed  on  all  cars 
added  to  a  train  that  have  not  yet 


received  a  Class  1  brake  test  and  on  all 
cars  disconnected  from  a  source  of 
compressed  air  for  longer  than  four 
hours.  ERA  agrees  with  several 
commenters  that  our  longstanding 
administrative  interpretation  of  only 
allowing  cars  to  be  "off  air"  for  two 
hours  was  established  prior  to  the         , 
development  of  new  equipment  that  has 
greatly  reduced  leakage  problems. 
Contrary  to  several  commenters' 
contentions,  ERA  does  not  believe  that 
cars  should  allowed  to  be  "off  air  '  for 
extended  periods  without  being 
retested.  ERA  believes  that  the  longer 
cars  sit  without  a  compressed  air  supply 
attached,  the  greater  the  chances  are  that 
the  integrity  of  the  system  will  be 
compromised,  either  by  weather 
conditions  or  vandalism.  ERA  believes 
that  four  hours  is  the  maximum  time 
that  cars  should  be  disconnected  from  a 
source  of  compressed  air  without 
compromising  safety. 

Section  232.309.  This  section  details 
the  required  tasks  comprising  a  Class  1 
brake  system  test  on  conventional 
freight  trains.  A  proper  Class  1  brake 
test  ensures  that  a  train  is  capable  of 
traveling  to  its  destination  with  minimal 
problems  enroute.  Specific  tasks  of  the 
Class  1  brake  test  include  most  of  the 
tasks  currently  required  in  initial 
terminal  brake  tests  with  some 
modification  in  the  interest  of 
standardization. 

ERA  proposes  a  standardized  brake- 
pipe  reduction  of  20  psi  for  all  brake 
inspections  and  tests.  ERA  agrees  with 
both  labor  and  management  commenters 
that  a  standard  brake-pipe  reduction 
will  simplify  train  bra!ke  tests  and  will 
make  it  easier  to  train  workers.  The  20- 
psi  standardized  reduction  was 
suggested  by  both  labor  and 
management  commenters. 

The  brake-pipe  leakage  test  would 
continue  to  be  a  valid  method  of 
qualifying  brake  systems.  However,  ERA 
proposes  that  the  air  flow  method  of 
testing  the  condition  of  theljrdkc  pipe 
become  an  acceptable  alternate  lo  the 
brake-pipe  leakage  test.  The  air  flow 
method  would  only  be  an  alternative  for 
trains  equipped  with  26-L  freight 
locomotive  brake  equipment  and 
outfitted  with  an  EOT  device.  The 
maximum  allowable  flow  would  be  60 
CEM.  ERA  believes  that  the  air  flow 
method  is  a  much  more  comprehensive 
test  than  the  leakage  test.  Although  ERA 
is  not  proposing  to  mandate  the  use  of 
the  air  flow  method,  it  does  recommend 
that  railroads  use  the  method  when 
possible,  not  just  to  qualify  brake 
systems,  but  in  order  to  provide 
additional  information  regarding  the 
brake  system  to  the  train  crew.  The -air 
flow  method  has  been  approved  for  use 


by  AAR  member  railroads  after 
extensive  testing,  and  the  method  has 
been  available  in  Canada  as  an  alternate 
means  of  qualifying  train  brakes  since 
1984. 

The  brake-pipe  gradient  of  15  psi  has 
been  retained  for  both  the  leakage  and 
air  flow  method  of  train  brake  testing; 
however,  the  minimum  rear-car 
pressure  has  been  increased  to  75  psi, 
which  will  require  a  locomotive  brake- 
pipe  pressure  of  90  psi.  ERA  feels  that 
the  added  margin  of  braking  power 
justifies  the  increase  in  pressure. 

Comments  received  by  ERA  indicated 
a  high  reliability  of  the  rear-car  pressure 
transducers  used  in  reporting  brake-pipn 
pressure  by  an  EOT  device. 
Consequently,  ERA  feels  justified  in 
allowing  the  use  of  EOT  devices  in 
establishing  the  rear  car  pressure  for 
Class  1  brake  tests.  This  proposed  Class 
1  brake  test  also  requires  that  EOT 
devices  be  inspected.  The  pressure 
display  on  the  front  unit  would  be 
verified  with  that  of  the  rear  unit  at  the 
time  of  installation  on  the  train.  The 
emergency  function  would  be  tested 
after  installation  on  the  train  by  closing 
the  angle  cock  at  the  rear  car,  to  isolate 
it  from  the  train,  and  then  actuating  the 
emergency  switch  on  the  front  unit. 
After  verifying  of  the  emergency 
application  on  the  rear  car,  the  angle 
cock  must  be  opened  to  reestablish 
trainline  contiiruity. 

ERA  proposes  to  continue  to  allow 
railroads  the  option  of  performing  a 
complete  Class  1  test  or  a  leakage/ 
application-and-release  test  on  cars 
picked  up  at  a  point  other  than  a 
terminal.  Cars  receiving  the  abbrevi.ittn) 
test  shall  be^iven  a  complete  Class  1 
test  at  the  next  terminal  where  facilities 
are  available  for  such  attention. 

ERA  proposes  to  continue  to  allow 
"rolUby"  inspections  of  the  brake 
release  but  to  limit  their  speed  to  10 
mph,  since  roll-by  inspections  made  at 
greater  speeds  would  not  permit 
sufficient  visual  inspection  of  the-brako 
equipment. 

Some  pieces  of  equipment  currently 
being  used  by  railroads  that  incorporate 
several  different  types  of  brake  systems 
with  piston  travel  limits  which  differ 
greatly  from  the  7-9  inch  limits  found 
on  standard  brake  cylinders.  Inspectors 
of  this  equipment  may  not  know  the 
piston  travel  limits  for  this  equipment 
and,  thus,  may  perform  a  cursory 
inspection  of  the  pistons  assuming  tht; 
travel  is  correct.  Therefore,  in  order  to. 
aid  inspectors  in  performing  quality 
inspections,  ERA  proposes  that  the 
piston  travel  limits  of  non-standard 
brake  cylinders  be  displayed  on  a  badge 
plate  or  stencil. 
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Section  232.311.  This  section  contains 
the  guidelines  for  determining  the 
distance  a  train  is  allowed  to  travel 
between  Class  1  train  brake  system  tests. 
The  requirements  proposed  in  this 
section  were  carefully  constructed  to 
enhance  safety  both  with  respect  to 
sound  functioning  of  train  braking 
systems  and  other  mechanical 
components  (particularly  of  railroad 
freight  cars).  The  approach  balances  the 
conflicting  concerns  of  railroads  and 
railroad  labor  organizations.  ERA  agrees 
with  railroad  conunenters,  that  if  the 
brake  systems  on  today's  trains  are 
properly  tested,  inspected,  and 
maintained,  the  trains  are  capable  of 
safely  operating  for  greater  distances 
between  brake  system  tests  than 
currently  permitted.  However,  FRA  also 
agrees  with  the  position  presented  by 
labor  organizations  that  proper  brake 
system  inspections  and  maintenance  are 
not  being  performed  by  the  railroads. 
Consequently,  FRA  would  provide 
railroads  with  the  incentive  of 
permission  to  travel  distances  that  are  in 
excess  of  what  is  currently  permitted  if 
quality  tests,  inspections,  and 
maintenance  are  performed.  In  addition, 
if  a  railroad  fails  to  perform  the  tasks 
required  for  extended  movement,  by 
merely  performing  the  minimum 
required  tests  and  inspections  that  FRA 
finds  necessary  for  the  safe  operation  of 
a  train,  then  its  trains  would  not  be 
permitted  to  be  moved  beyond  500 
miles  without  another  Class  1  brake  test. 
FRA  beheves  that  the  proposed  500- 
mile  reduction  from  the  1,000-mile  limit 
currently  allowed  is  justified  based  on 
the  fact  that  the  1,000- mile  inspection 
was  extended  from  500  miles  in  1982 
based  on  a  commitment  by  the  railroads 
to  perform  high  quality  tests  and 
inspections  at  initial  terminals,  which 
based  on  FRA  experience  and  the 
comments  received,  has  not  been 
fulfilled. 


The  requirements  proposed  in  this 
section  offer  the  railroads  important 
flexibility  while  imposing  firm 
requirements.  A  railroad  may  elect  to 
conduct  a  Class  1  test  utilizing  train 
crew  members  trained  in  the 
requirements  of  the  power  brake 
regulations.  In  that  case,  the  railroad 
i&ay  operate  the  train  no  more  than  500 
miles. 

Alternately,  the  railroad  may  utilize 
more  highly  skilled  and  experienced 
mechanical  forces  to  perform  the  test, 
yielding  an  important  increment  of 
increased  quality  with  respect  to 
detection  of  brake  system  problems 
(including  those  that  have  not  yet  led  to 
any  diminution  of  train  braking 
effectiveness).  Choice  of  this  option 
must  also  be  accompanied  by  use  of 
mechanical  personnel  to  periform  a  more 
thorough  inspection  for  other  defects 
under  the  Freight  Car  Safety  Standards 
(49  CFR  215.13(b)).  In  exchange  for  the 
greater  investment  in  inspection  effort, 
and  in  recognition  that  this  effort  is 
more  likely  to  be  fully  effective  in 
ensuring  the  safety  of  the  movement 
against  both  existing  and  incipient 
problems,  the  railroad  would  be  allowed 
to  move  the  train  for  greater  distances 
without  an  additional  train  braking 
system  test.  Additional  requirements 
would  apply,  as  discussed  below. 

Freight  trains  would  be  allowed  to 
operate  distances  of  up  to  1.500  miles 
between  train  brake  system  tests  if  the 
operating  railroad  complied  with  the 
conditions  given  in  paragraph  (b)  of  this 
section.  An  important  proposed 
performance  requirement  to  earn  the 
right  to  operate  trains  1,500  miles  or 
more  between  tests  is  a  low  power  brake 
system  defect  ratio  on  trains  inspected 
by  FRA  immediately  after  they  have 
been  declared  ready  for  departure  by  the 
railroad.  This  power  brake  defect  ratio 
will  be  calculated  by  FRA  on  a  quarterly 
basis  as  defined  in  §  232.5  (e.g.,  January 


1  to  March  31;  April  1  to  June  30;  etc.). 
The  power  brake  defect  ratio  for  a 
particular  railroad  will  be  calculated  by 
dividing  the  total  number  of  cars  foimd 
to  have  power  brake  defects,  as  defined 
in  §  232.5,  by  the  total  number  of  cars 
inspected.  FRA  estimates  that  it  vnll 
take  no  more  than  30  days  from  the  end 
of  any  quarter  for  FRA  to  assemble  and 
calculate  these  defect  ratios. 
Consequently,  any  limitation  on  a 
railroad's  ability  to  operate  trains  for 
extended  distances,  due  to  a  high  defect 
ratio  in  a  quarter,  will  not  begin  until  30 
days  after  the  completion  of  any  quarter 
and  will  continue  until  30  days  after  the 
completion  of  a  quarter  in  which  the 
railroad  has  a  defect  ratio  below  the 
prescribed  limit.  FRA  intends  that  any 
restriction  on  a  railroad's  ability  to 
operate  trains  for  extended  distances 
only  continue  until  that  railroad  can 
establish  a  quarterly  defect  ratio  that 
falls  below  the  prescribed  limit.  For 
example,  the  defect  ratios  for  the  quarter 
ending  on  March  31  will  not  be 
available  until  April  30,  and  thus,  any 
restriction  on  train  movement,  due  to  a 
high  defect  ratio  for  that  quarter,  will 
begin  on  April  30  and  will  only  apply 
until  July  30  (30  days  after  the 
completion  of  the  quarter  ending  June 
30),  if  the  railroad  improves  its  defect 
ratio  so  that  it  falls  below  the  prescribed 
limit  during  the  quarter  ending  June  30. 
FRA  recognizes  the  difficulty  of  drafting 
enforceable  performance-based 
standards  and  realizes  that  there  may  be 
problems  connected  with  this  proposed 
standard  which  are  not  immediately 
discemable.  Consequently,  FRA 
requests  comments  or  advice  from 
interested  parties  regarding  the 
implementation  or  enforcement  of  this 
proposed  requirement.  The  1992  power 
brake  defect  ratios  for  five  major 
railroads  are  contained  in  Graph  1 
below. 
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Other  extremely  important  proposed 
conditions  are  that  the  Class  1  brake  test 
must  be  performed  by  a  qualified 
mechanical  or  electronic  brake  system 
inspector  and  that  a  pre-departure 
freight  car  safety  inspection  in 
accordance  with  §  215.13(b)  must  be 
performed  by  inspectors  meeting  the 
qualifications  contained  in  §  215.11.  As 
the  distance  a  train  is  allowed  to  travel 
increases,  the  mechanical  condition  of 
the  equipment  is  a  key  factor  in 
ensuring  the  proper  and  safe  operation 
of  the  train  brake  system  throughout  the 
entire  trip.  FRA  would  also  require  that 
a  record  of  all  brake  tests  performed  on 
the  train  be  available  to  the  crew,  that 
frequent  spot  checks  of  Class  1  tests  are 
conducted  by  a  qualified  supervisor, 
and  that  the  railroad  have  a  quality 
single  car  test  program  in  place. 
Furthermore,  trains  traveling  up  to 
1 ,500  miles  might  add  only  one  block  of 
previously  tested  cars.  The  purpose  of 
all  these  requirements  is  to  ensure  that 
trains  being  allowed  to  operate  longer 
distances  are  part  of  proven  safety- 
conscious  operation  and  are  in  the  best 
condition  possible,  from  a  safety 
standpoint,  prior  to  departure  from  their 
originating  terminals. 

FRA  would  offer  additional  incentive 
by  proposing  to  allow  freight  trains  to 
travel  up  to  2,500  miles  between  brake 
system  tests  if  all  the  conditions  for 
tia veiling  1,500  miles  between  tests  are 
met  and  the  configuration  of  the  train 
remains  unchanged  except  for  setting 


out  defective  cars  or  changing  motive 
power.  As  an  incentive  to  encourage  the 
continued  development  of  improved 
train  brake  system  technology,  FRA 
proposes  to  permit  trains  to  travel  up  to 
3,500  miles  between  train  brake  system 
tests  if  those  trains  meet  all  the 
conditions  required  of  2,500-mile  trains 
and  they  are  equipped  with  the  type  of 
new  technology  or  its  equivalent 
described  in  paragraph  (d)  of  this 
section. 

FRA  believes  these  new  and 
inevitably  controversial  proposals  offer 
a  significant  opportimity  for  railroads 
cuid  railroad  labor  organizations  to 
cooperate  to  improve  both  the 
competitiveness  and  the  safety  of  the 
industry.  Railroad  employees  will 
benefit  from  the  better  training  and 
higher  quality  brake  system  inspection, 
testing,  and  maintenance  programs  they 
commented  were  generally  lacking  in 
the  industry.  In  addition,  if  raibroads  use 
this  proposed  flexibility  to  become  more 
competitive  with  other  modes  of 
transportation,  railroad  jobs  will  be 
preserved.  Furthermore,  railroads  will 
save  costs  and  improve  delivery  times 
by  the  elimination  of  the  1000-mile 
inspection  and  the  authorization  of 
railroads  to  operate  trains  longer 
distances  between  brake  system  tests. 
Other  incidental  benefits  will  include 
better  quality  inspections  for  Freight  Car 
Safety  Standard  defects.  Finally,  the 
public  will  benefit  frtim  better  freight 
service  and  improved  safety. 


Section  232.313.  This  section 
describes  the  circumstances  that  woulil 
trigger  the  duty  to  perform  a  Class  2 
train  brake  system  test.  Basically.  FRA 
proposes  to  require  the  performance  of 
a  Class  2  brake  test  whenever  a  train 
changes  configuration  that  does  not 
require  the  performance  of  a  Class  1 
brake  test.  This  section  also  proposes  to 
require  that  a  Class  2  brake  test  be 
performed  on  freight  trains  that  provide 
repetitive  service,  such  as  unit  coal 
trains,  after  each  cycle  of  that  repetitive 
service.  For  purposes  of  this  section,  a 
cycle  will  be  deemed  completed  when 
the  train  returns  to  the  point  from  which 
it  started. 

Section  232.315.  This  section 
describes  the  tasks  comprising  a  Class  2 
train  brake  system  test.  The  proposed 
Class  2  test  continues  the  long- 
established  procedure  of  verifying 
trainline  continuity  after  it  ha*  been 
disturbed  by  switching  moves.  Based  on 
the  muhitude  of  comments  attesting  to 
the  reliability  and  accuracy  of  EOT 
devices,  FRA  proposes  to  permit  the  use 
of  EOT  devices  to  verify  trainline 
continuity  as  an  alternative  to  the  rear- 
car  apphcation-and-release  test. 

Section  232.317.  This  section 
proposes  the  required  steps  that  make 
up  a  transfer  train  brake  test.  The 
proposed  test  requirements  for  transfer  " 
trains  are  no  different  from  what  is 
currently  required;  however,  new 
definitions,  in  §232.5,  would  exclude 
"yard  trains"  from  the  definition  of 
"transfer  trains."  "Yard  train"  would  Li- 
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clearly  defined  in  proposed  §  232.5  as  a 
train  that  only  performs  switching 
functions  within  a  single  yard  complex. 
Movement  by  "yard  trains"  would  not 
require  a  transfer  train  air  brake  test. 
"Transfer  train"  is  defined  in  §  232.5  as 
a  train  that  travels  between  a  point  of 
origin  and  a  point  of  destination 
without  intermediate  switching.  FRA's 
determination  of  whether  the  movement 
of  cars  is  a  "train  movement,"  subject  to 
the  requirements  of  this  section,  or  a 
"switching  movement"  is  and  will  be 
based  on  the  voluminous  case  law 
developed  by  various  courts  of  the 
United  States. 

FRA's  general  rule  of  thumb  as  to 
whether  a  trip  constitutes  a  "train 
movement"  requires  five  or  more  cars 
traveling  a  distance  of  at  least  one  mile 
without  a  stop  to  set  off  or  pick  up  a  car 
and  not  moving  for  the  purpose  of 
assembling  or  disassembling  a  train. 
However,  FRA  may  consider 
movements  of  less  than  one  mile  "train 
movements"  if  various  circumstances 
exist.  In  determining  whether  a 
particular  movement  constitutes  a  "train 
movement,"  FRA  conducts  a  multi- 
factor  analysis  based  upon  the 
discussions  contained  in  various  court 
decisions  on  the  subject.  See  e.g.. 
United  States  v.  Seaboard  Air  Line 
Railroad  Co.,  361  U.S.  78  (1959); 
Louisville  &■  Jeffersonville  Bridge  Co.  v. 
United  States,  249  U.S.  543  (1919).  The 
following  factors  are  taken  into 
consideration  by  FRA:  the  purpose  of 
the  movement;  the  distance  travelled 
without  a  stop  to  set  out  or  pick  up  cars; 
the  number  of  cars  hauled;  and  the 
hazeu-ds  associated  with  the  particular 
route  travelled  (e.g.,  the  existence  of 
public  or  private  crossings  with  or 
without  crossing  protection,  the 
steepness  of  the  grade,  the  existence  of 
curves,  any  other  conditions  that 
minimize  the  locomotive  engineer's 
sight  distance,  and  any  other  conditions 
that  may  create  a  greater  need  for  power 
brakes  during  the  movement).  The 
existence  of  any  of  these  hazards  would 
tend  to  weigh  towards  the  fmding  of  a 
"train  movement,"  since  these  are  the 
types  of  hazards  against  which  the 
power  brake  provisions  of  the  Safety 
Appliance  Acts  were  designed  to  give 
protection. 

Section  232.319.  This  section  involves 
the  performance  of  running  tests  on 
trains  equipped  with  dynamic  brakes. 
As  discussed  earlier,  although  FRA  does 
not  feel  that  dynamic  brakes  should  be 
required,  FRA  does  feel  that  if  the 
devices  are  present  the  engineer  should 
be  informed  of  their  status.  In  addition, 
every  commenter  stated  that  in  order  to 
completely  test  dynamic  brakes  the  train 
must  be  moving.  Consequently,  in  order 


to  provide  the  engineer  with  as  much 
information  as  possible  on  the 
performance  of  dynamic  brakes,  FRA 
proposes  to  require  that  a  running  test 
of  the  dynamic  brake  be  made  when  the 
speed  of  the  train  permits  on  those 
trains  equipped  with  dynamic  brakes. 
FRA  is  aware  that  train  handling 
considerations  may  make  this  difficult 
or  even  impossible  at  certain  locations 
and  solicits  comments  on  fashioning  a 
fully  practicable  requirement. 

Section  232.321.  "This  section  contains 
the  requirements  for  performing  the 
"freight  single  car  test"  and  the 
"periodic  freight  brake  test",  which  cite 
to  the  current  AAR  manual  covering 
single  car  tests  on  freight  cars.  The 
"periodic  freight  brake  test"  is  basically 
what  the  industry  currently  refers  to  as 
a  "repair  track  test."  FRA  has  changed 
the  terminology  in  order  to  avoid 
confusion  over  where  and  when  this 
type  of  test  is  to  be  performed.  See. the 
analysis  of  subpart  G  for  a  further 
discussion  of  these  tests. 

Section  232.323.  This  section 
proposes  the  requirements  for 
performing  train  brake  system  tests 
using  yard  air,  which  are  basically 
unchanged  from  what  is  currently 
required.  An  important  factor  for 
maintaining  the  train  brake  system  in 
proper  condition  is  the  quality  of  the  air 
used  in  charging  the  train.  Since  a  large 
majority  of  train  brake  systems  are 
charged  and  tested  bom  yard  air  plants, 
FRA  feels  that  this  air  should  be  as  free 
of  contaminants  as  practical.  One  way  to 
ensure  this  is  the  use  of  air  dryers  in  the 
yard  system.  Consequently,  FRA 
proposes  to  require  that  all  equipment 
used  to  produce  yard  air  after  January  1, 
1996  be  equipped  with  air  dryers. 
Furthermore,  in  order  to  ensure  proper 
testing  when  using  yard  air,  FRA 
intends  to  require  the  periodic 
calibration  of  all  yard  test  devices  and 
gauges. 

Subparts 

This  subpart  contains  the  inspection 
and  test  standards  for  conventional 
passenger,  commuter,  and  excursion 
train  brake  systems.  This  subpart  was 
developed  in  order  to  address  the 
concerns  of  railroads  that  operate 
passenger-type  trains.  These 
commenters  stated  that  the  current 
regulations  do  not  cover  many  aspects 
of  their  operations  and  that  many  of  the 
currently  existing  freight  standards  are 
not  applicable  to  passenger-type 
equipment.  Consequently,  many  of  the 
requirements  contained  in  this  proposed 
subpart  mirror  the  requirements 
applicable  to  conventional  freight  trains 
but  are  tailored  toward  passenger 
ser\'ice  operations. 


Section  232.401.  The  test  and 
inspection  standards  proposed  for 
conventional  passenger  locomotives  are 
identical  to  the  standards  proposed  for 
conventional  freight  locomotives 
(§  232.303).  Thus.  §  232.401  refers  to  the 
standards  stated  in  that  section. 

Section  232.403.  This  section  contains 
general  requirements  regarding  the 
development  of  written  procedures  for 
conventional  passenger,  commuter,  and 
excursion  train  brake  system  tests.  The 
proposed  requirements  contained  in  this 
section  are  similar  to  those  contained  in 
§  232.305  regarding  conventional  freight 
trains.  Consequently,  the  discussion 
contained  at  §232.305  is  equally 
applicable  to  this  section. 

Section  232.405.  This  section  contains 
general  requirements  regarding  Class  1 
brake  tests  on  conventional  passenger 
trains.  Since  these  types  of  trains  are 
responsible  for  hauling  large  numbers  of 
members  of  the  general  public  and 
because  the  brake  systems  used  in  these 
operations  tend  to  be  more  complex 
than  those  used  in  conventional  freight 
trains,  FRA  proposes  to  require  that  all 
Class  1  brake  tests  on  conventional 
passenger  trains  be  conducted  by 
qualified  brake  system  ins|>ectors. 
Consequently,  unlike  conventional 
freight  trains,  brake  system  tests  on 
passenger  trains  shall  not  be  conducted 
by  qualified  crew  members.  FRA 
intends  that  a  Class  1  brake  test  be 
conducted  on  all  conventional 
passenger  trains  prior  to  departure  from 
an  initial  terminal  point. 

Section  232.407.  This  section  outlines 
the  tasks  comprising  a  Class  1  train 
brake  test  for  conventional  passenger 
trains.  Many  of  the  tasks  required  in  this 
section  are  identical  to  those  required 
for  conventional  freight  trains  (see 
§  232.309).  However.  FRA  has 
eliminated  the  air  flow  method  as  an 
alternative  method  of  qualifying  brake 
systems  on  passenger  and  commuter 
trains.  Due  to  the  short  length  of 
passenger  and  commuter  trains,  the  use 
of  the  air  flow  method  would  allow 
these  trains  to  operate  with  excessive 
brake  pipe  leakage.  Furthermore,  in 
order  to  bring  the  regulation  into  line 
with  current  industry  practice,  FRA 
proposes  to  require  that  the  minimum 
rear-car  pressure  for  passenger  trains  be 
increased  frt}m  70  psi  to  85  psi.  In 
addition,  FRA  will  require  that  a  pre- 
departure  mechanical  inspection 
equivalent  to  the  freight  car  inspection 
required  by  §  215.13(b)  of  this  chapter 
be  performed  by  qualified  inspectors.  As 
trains  are  permitted  to  travel  longer 
distances  between  htake  system  tests, 
FRA  believes  that  the  mechanical 
Qondition  of  a  train  plays  a  major  role 
in  ensuring  that  the  brake  system  on  a 
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train  remains  in  safe  working  condition 
for  the  entire  distance  travelled.  FRA 
also  believes  that  these  mechanical 
inspections  are  necessary  to  ensure  that 
these  trains,  which  are  responsible  for 
the  movement  of  large  numbers  of 
people,  are  in  quahty  condition,  from  a 
safety  standpoint,  prior  to  departing  an 
initial  terminal  point. 

Sections  232.409,  232.411,  and 
232.413.  These  sections  contain  the 
provisions  regarding  the  distance 
between  required  Class  1  brake  system 
tests,  the  general  requirements  for 
performing  Class  2  brake  system  tests, 
and  the  required  tasks  of  Class  2  brake 
system  tests  for  conventional  passenger 
trains.  The  requirements  proposed  in 
these  sections  essentially  parallel  the 
requirements  stated  in  §§232.311. 
232.313.  and  232J15  regarding 
conventional  frtsight  trains. 
Consequently,  the  discussions  of  those 
sections  are  applicable  to  these  sections. 

Section  232.415.  This  section 
proposes  the  requirements  for  the 
performance  of  running  tests  on 
conventional  passenger  trains,  which 
are  identical  to  the  current 
requirements.  FRA  received  no 
comments  or  recommendations  for 
changing  the  current  requirements. 

Sectioa  232.417.  This  section  contains 
the  general  requirements  regardmg  the 
performance  of  single  passenger  car  or 
single  passenger  train  set  tests.  FRA 
proposes  to  eliminate  the  periodic 
"clean,  oil  test  and  stencil"  (COT&S) 
requirement  for  passenger-type  brake 
equipment  as  was  done  with  freight 
brakes  in  1992.  In  its  stead,  FRA 
proposes  that  a  periodic  single  car  test 
be  performed  no  less  frequently  than 
every  six  months.  FRA  also  proposes 
that  a  single  car  test  be  performed  when 
certain  wheel  or  brake  equipment  is 
removed,  repaired,  or  replaced.  The 
details  of  these  tests  will  be  further 
developed  in  the  discussion  of  the 
proposed  singk  car  testing  requirements 
contained  in  subpart  G.  Se\eral 
passenger  and  commuter  railroads 
requested  that  FRA  do  away  with  the 
time-based  COT&S  requirement  and 
suggested  that  in  its  place  a  single  car 
test  be  required  each  time  a  car  is  on  the 
repair  track  or  each  time  a  car  comes  in 
for  preventive  maintenance,  which  they 
stated  was  about  every  120  days.  The 
proposed  single  car  test  requirements 
are  based  not  only  on  those 
fecommendations,  but  also  upon  the 
belief  of  the  industry  and  FRA  that  the 
single  car  test  is  a  much  better  and  more 
comprehensive  method  of  detecting  and 
eliminatii^  defective  brake  equipment 
and  CQiapoBeBts  than  the  time-based 
COT&S  re^ixeBient.  The  various 
individual  tests  that  FRA  proposes  as 


part  of  any  single  passenger  car  test  are 
derived  directly  from  the  current  AAR 
manual  covering  the  performance  of 
single  car  tests  on  passenger  cars.  FRA 
expects  that  operators  of  passenger  cars 
will  est^lish  a  preventive  maintenance 
program  for  the  brake  equipment  that 
will  coincide  with  other  scheduled 
maintenance. 

Section  252.4J9.  This  section  contains 
the  requirements  for  performing  a 
conventional  passenger  train  brake 
system  test  using  yard  air,  which  are 
identical  to  the  requirements  contained 
in  §  232.323  regarding  the  performance 
of  brake  tests  with  yard  air  on 
conventioni.1  freight  trains. 
Consequently,  the  discussion  related  to 
§  232.323  is  equally  appUcable  to  this 
section. 

Section  232.421.  This  section  outlines 
the  requirements  for  performing  Class  1 
brake  system  tests  on  repetitive 
conventional  passenger  and  commuter 
trains.  FRA  recognizes  the  unique 
characteristics  of  some  commuter  and 
passenger  trains  that  repeat  the  same 
trip  several  times  a  day  without 
breaking  up  the  consist.  Because  the 
trains  in  these  types  of  operations  are 
not  broken  up  and  remain  connected  to 
an  air  supply  continuously,  it  is  highly 
unlikely  that  their  air  brake  equipment 
would  deteriorate  beyond  Federal 
requirements  in  one  day  if  they  were  in 
safe  and  proper  working  order  at  the 
beginning  of  the  day.  Therefore,  FRA 
proposes  to  require  that  conventional 
passenger  and  commuter  trains  that 
repeat  the  same  trip  more  than  once  a 
day  need  only  be  required  to  have  an 
initial  terminal  brake  test,  performed  by 
a  qualified  individual,  prior  to  the  first 
departure  of  that  train  eadi  calendar 
day. 

FRA  intends  to  require  that  Class  1 
brake  tests  of  repetitive  conventional 
passenger  and  commuter  trains  include 
reqnireraents  for  inspection  of  the  same 
components  as  those  imposed  on 
conventional  passenger  trains  in 
§  232.407.  FRA  agrees  with  the 
assertions  of  several  commenters  that 
the  current  f>ower  brake  regulations  do 
not  address  the  inspection  of  MU 
equipment.  FRA  also  recognizes  that 
many  of  the  trains  covered  by  this 
section  are  operated  with  MU 
equipment.  Coosequenily.  in  order  to 
provide  inspection  guidance  for  this 
type  of  equipment.  FRA  proposes 
specific  tasks  that  must  be  performed  on 
the  brake  systems  of  MU  equipment  as 
part  of  the  Class  1  brake  test 

Sectkx  §232.423.  This  section 
addresses  the  aokhtional  brake  system 
tests  lor  repetitive  convmtional 
passenger  and  commuter  trains.  The 
proposed  requirements  for  the 


performance  of  Class  2  brake  tests, 
rurming  tests  and  single  car  tests  are 
identical  to  the  requirements  proposed 
for  conventional  passenger  trains 
contained  at  §§  232.41 1  through 
232.417.  Howe\'er.  this  section  does 
contain  requirements  regarding  the 
performance  of  Class  2  brake  tests  on 
MU  equipment.  Furthermore,  this 
section  requires  that  a  Class  2  brake  test 
on  repetitive  trains  be  performed  after 
the  trains  complete  one  cycle  or  reach 
a  turnaround  point. 

Section  232.425.  This  section  contains 
the  requirements  for  perfomnnr  Class  1 
train  brake  sj-stem  tests  on  ex;  i  'sion 
trains.  Although  FRA  recognizes  the 
unique  operations  in  which  these  trains 
are  used  and  the  often  limited  resources 
of  those  operations,  FRA  feels  that  the 
performance  of  a  Class  1  brake  test  is 
necessary  for  any  t}'pe  trf  train  service  to 
ensure  the  safe  operation  of  trains. 
Consequently.  FRA  intends  to  require 
that  Class  1  brake  tests  on  excursion 
trains  include  the  requireiuents 
appUcable  to  conventional  passenger 
trains  contained  at  §  232.407. 

FRA  recognizes  that  some  tourist  and 
excursion  train  operations  do  not  have 
the  resources  to  obtain  personnel  with 
the  qualifications  of  those  emplov-ed  by 
passenger  and  freight  railroads.  FTIA 
also  acknowledges  that  these  trains  do 
not  travel  at  the  speeds  or  the  distances 
that  are  maintained  by  conventional 
passenger  or  commuter  trains.  Thus, 
FRA  does  not  intend  to  impose  the 
minimum  personnel  qualification 
requirements  contained  at  subpart  C  of 
these  proposed  regulations  on  excursion 
train  operations.  However,  because  the 
personnel  qualification  requirements 
will  not  be  applicable  to  these  trains 
and  due  to  the  age  of  the  equipment 
generally  operated  in  these  tj-pes  of 
trains,  FRA  proposes  to  require  that 
excursion  trains  not  be  operated  in 
excess  of  30  mph  and  that  such  trains 
receive  a  Class  1  brake  inspection  at 
least  every  250  miles.  If  a  tourist, 
excursion,  or  scenic  railroad  intends  to 
operate  its  trains  in  excess  of  30  mf>h. 
then  those  trains  will  be  required  to 
follow  all  the  proposed  regulations 
applicable  to  conventional  passenger 
trains. 

Section  232.427.  This  section  contains 
the  requireraents  for  the  performance  of 
additional  brake  system  tests  on 
excursion  trains.  FRA  proposes  to 
require  that  Class  2  brake  tests,  running 
tesls,  and  single  car  tests  on  excursion 
trains  be  conducted  in  accordance  with 
the  standards  applicable  to  conventional 
passenger  trains  contained  in  §§  232.411 
through  232.417  respectively. 
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Subpart  F 

This  subpart  proposes  that  railroads 
be  given  the  flexibility  to  develop  the 
inspection  and  test  standards  for 
intermediate  speed  and  high  speed 
trains.  These  could  be  performance- 
based  standards  that  serve  the  same 
purpose  and  provide  equivalent 
assurance  that  the  brake  system  will 
function  as  intended  as  the 
conventional  train  standards.  These 
standards  must  take  into  account  the 
increased  risk  of  operating  trains  at 
higher  speeds. 

Sections  232.501  through  232.507 
contain  general  requirements  for  the 
performance  of  Class  1  and  Class  2 
brake  tests,  as  well  as  running  tests  and 
single  car  tests.  These  sections  would 
apply  to  fireight  and  passenger  trains 
that  exceed  79  mph.  FRA  recognizes 
that  at  this  time  there  are  a  number  of 
passenger  and  commuter  trains  that 
operate  at  speeds  over  79  mph.  and  up 
to  125  mph.  These  types  of  operations 
currently  employ  braking  equipment 
that  can  be  sufficiently  regulated  by  the 
proposed  standards  applicable  to 
conventional  passenger  trains. 
Furthermore,  neither  the  industry  nor 
FRA  foresees  a  significant  change  in  the 
type  of  braking  technology  used  by 
these  operations  within  the  next  few 
years.  Consequently,  FRA  proposes  to 
require  that  intermediate  speed 
passenger  and  commuter  equipment 
that  entered  service  prior  to  January  1, 
1995  adhere  to  the  brake  inspection  and 
test  standards  applicable  to 
conventional  passenger  contained  at 
§§  232.403  through  232.411. 

FRA  also  recognizes  that  presently 
there  are  no  freight  trains  operating  over 
79  mph  and  that  there  are  very  few 
passenger  or  commuter  trains  currently 
operating  in  excess  of  125  mph.  FRA 
realizes  that  the  braking  systems  needed 
for  these  types  of  operations  will  most 
likely  require  the  development  of  new 
types  of  braking  systems  that  are 
currently  unknown  or  are  merely  in  the 
developmental  stages  at  this  point.  FRA 
is  also  aware  that  advanced  braking 
systems  are  being  developed  for  high 
speed  passenger  and  commuter  trains. 
Thus,  in  order  to  allow  for  the 
development  of  this  new  technology 
and  ensure  its  safe  operation,  FRA 
proposes  to  require  that  railroads  that 
operate  either  intermediate  speed  freight 
trains,  intermediate  speed  passenger  or 
commuter  trains  in  service  after  January 
1, 1995,  or  high  speed  passenger  or 
commuter  trains  develop  train  brake 
system  tests  and  inspections  tailored  to 
the  specific  technology  employed. 
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Subpart  G 

This  subpart  contains  the  provisions 
covering  the  requirements  for  the 
performance  of  single  car  tests,  periodic 
freight  brake  tests,  and  single  passenger 
train  set  tests.  As  stated  earlier,  FRA 
believes  that  the  new  repair  track  test 
and  single  car  test,  which  have  been 
used  industry-wide  since  January  of 
1992,  are  a  much  better  and  more 
comprehensive  method  of  detecting  and 
eliminating  defective  brake  equipment 
and  components  thcui  the  old,  time- 
based  COT&S  requirements.  FRA 
believes  that  performance  of  these  tests 
will  significantly  reduce  the  number  of 
defective  components  currently  found 
and  will  dramatically  increase  the 
reliability  of  brake  equipment.  Thus,  use 
of  the  repair  track  and  single  car  tests 
will  greatly  improve  the  safety  of  both 
railroad  employees  and  the  public  since 
brake  equipment  will  be  in  better  and 
safer  condition.  However,  in  order  to 
fully  benefit  from  the  advantages  of 
these  tests,  cars  must  receive  the  tests. 
Several  labor  commenters  admitted  that 
the  new  tests  were  very  valuable,  but 
stated  that  the  tests  were  being 
circumvented  by  the  railroads. 
Therefore,  in  order  to  ensure  that  all 
cars  receive  the  new  repair  track  test  or 
single  car  test,  FRA  proposes  to  require 
the  performance  of  the  test  on  any  car 
that  receives  repairs  for  various  wheel 
or  brake  equipment  problems,  but  in 
any  event,  at  set  intervals. 

In  the  near  future,  specialized 
passenger  train  sets  that  have  been 
designed  to  operate  for  long  periods  of 
time  as  a  single  unit  are  likely  to  come 
into  operation.  Examples  include  the  X- 
2000  and  Inter-City  Express  train  sets. 
FRA  intends  to  allow  railroads 
operating  such  train  sets  the  flexibility 
to  develop  a  single  passenger-train-set 
test  that  is  equivalent  to  the  single  car 
test,  but  that  allows  the  train  set  to  be 
tested  as  a  unit  rather  than  as  individual 
cars. 

Section  232.601.  This  section 
provides  the  general  requirements 
regarding  single  car  tests,  periodic 
freight  brake  tests,  and  single  passenger- 
train-set  tests.  In  order  to  ensure  that 
railroads  engage  in  the  thought  process 
of  developing  comprehensive  test  plans 
and  to  ensure  that  employees  are 
provided  sufficient  guidance  for  the 
performance  of  these  tests,  FRA  intends 
to  require  that  railroads  develop  written, 
detailed  step-by-step  procedures  for 
performing  these  tests.  FRA  believes 
that  these  written  procedures  can  be  an 
invaluable  training  tool  and  can  serve  as 
a  check  list  for  supervisory  personnel 
performing  spot  checks. 


Section  232.603.  This  section  contains 
a  reference  to  the  tasks  required  in 
performing  these  tests.  For  freight  cars, 
FRA  would  require  the  "periodic  freight 
brake  test"  on  a  time-based  schedule 
and  for  deficiencies  in  certain 
peripheral  brake  components.  A  "freight 
single  car  test"  is  required  for  certain 
wheel  defects  and  when  brake  control 
valve  portions  are  replaced.  The 
"periodic  freight  brake  test"  is 
essentially  what  the  industry  currently 
refers  to  as  a  "repair  track  brake  test." 
Periodic  freight  brake  tests  would  be 
performed  in  accordance  with  AAR 
Standard  S— 486,  Section  3.0,  contained 
in  AAR's  "Manual  of  Standards  and 
Recommended  Practices"  as  revised  in 
November  of  1992.  Freight  single  car 
tests  would  be  performed  in  accordance 
with  AAR  Standard  S-486,  Section  4.0. 
contained  in  the  same  manual.  For 
passenger  cars,  the  standard  passenger 
car  single  car  test  would  be  performed 
in  accordance  with  AAR  Standard  S- 
044,  contained  in  AAR's  "Instruction 
Pamphlet  No.  5039-4,  Supp.  3"  as 
revised  in  April  of  1991.  FRA  will 
incorporate  these  AAR  rules  as  revised 
on  the  dates  previously  specified  into 
the  federal  rule. 

Section  232.605.  This  section 
provides  the  instances  when 
unscheduled  freight  or  passenger  single 
car  tests,  periodic  freight  brake  tests,  or 
single  passenger  train  set  tests  would  be 
required.  FRA  proposes  to  require  the 
performance  of  an  unscheduled  single 
car  test  or  periodic  freight  brake  test 
based  upon  the  type  of  wheel  defect 
involved  or  the  piece  of  braking 
equipment  that  is  removed,  repaired,  or 
replaced.  FRA  has  included  certain 
wheel  defects  as  a  basis  for  performing 
a  single  car  test  because  FRA  feels  that 
these  wheel  defects  are  indicative  of 
some  type  of  braking  equipment 
problem.  FRA's  rationale  for  changing 
the  current  standard,  requiring  a  single 
car  test  whenever  a  car  is  sent  to  the 
"repair  track"  for  a  brake  problem,  is 
that  many  railroads  are  avoiding  single 
car  tests  by  calling  repair  tracks 
something  other  than  repair  tracks. 
Consequently,  FRA  is  attempting  to 
close  this  loophole  by  basing  the 
requirement  to  perform  the  single  car 
test  on  the  type  of  defect  involved  rather 
than  where  the  defect  is  repaired.  FRA 
feels  that  these  proposed  requirements 
will  have  little  or  no  impact  on  railroad 
operations.  Although  these  proposed 
requirements  may  increase  the  number 
of  single  car  tests  being  performed,  FR.^ 
believes  that  such  an  increase  will  be 
due  to  the  elimination  of  the  loophole 
used  by  railroads  to  avoid  the 
performance  of  single  car  tests  which 


should  be  perlbrmed  «ven  under  the 
current  requireiaents. 

Section  232S07.  This  section  contains 
the  requirements  for  the  periormance  of 
scheduled  periodic  freight  brake  tests 
and  single  car  tests.  Under  the  current 
scheme  for  doing  repair  track  or  single 
car  tests  on  frei^t  cars,  an  individual 
ear  can  conceivably  go  indefinitely 
without  receiving  either  test.  In  order  to 
increase  the  quality  of  equipment  by 
ensuring  that  cars  are  not  used  for 
extended  periods  without  receiving  the 
benefits  of  these  tests,  FRA  propvoses  to 
require  "periodic  freight  brake  tests"  on 
a  timely  basis.  For  fredght  equipment, 
this  periodic  basis  will  be  once  e\'ery 
two  years  for  conventional  equipment 
and  once  every  year  for  high  utilization 
equipment  The  performance  of  an 
"unscheduled  single  car  test"  will  set 
the  clock  back  to  zero  for  that  piece  of 
equipment.  Thus,  if  a  car  receives  a 
frei^t  single  car  test  due  to  having  part 
of  its  brake  equipmient  removed, 
repaired,  or  replaced,  that  car  will  not 
be  due  for  "periodic  freight  brake  test" 
for  two  years  from  that  t^te.  The  AAR 
and  several  of  its  member  railroads 
estimated  that  a  freight  car  currently 
receives  a  repair  track  air  brake  test  or 
single  car  test  on  the  average  of  1.7 
tin>es  a  year.  The  proposed  change  to 
require  periodically  scheduled  freight 
brake  tests  will  not  change  this  average, 
it  will  only  ensure  that  some  small 
number  of  cars  do  not  continue  in 
service  for  extended  periods  of  time 
without  receiving  a  test.  Consequently. 
FRA  predicts  that  the  impact  on  freight 
railroad  operation  will  be  minimal. 

FRA  also  proposes  to  require  a  sii^le 
car  test  on  equipment  used  in 
conventional  passenger  and  commuter 
trains  at  least  once  every  six  months. 
The  required  interval  is  reduced  to  once 
every  four  months  for  equipment  used 
in  intermediate  speed  trains  and  to  once 
every  three  months  for  equipment  used 
in  high  speed  trains.  The  interval  is 
reduced  as  train  speed  increases 
because  of  the  heavier  wear  and  duty 
cycle  imposed  on  the  brake  system  as 
train  speed  increases.  FRA  intends  for 
the  periodic  single  car  test  to  replace 
various  COT&S  requirements  that 
currently  exist  for  passenger  and 
commuter  equipment.  Several  passenger 
and  commuter  railroads  recommended 
some  type  of  periodic  testing  in  lieu  of 
the  current  periodic  COT&S,  suggesting, 
in  particular,  periodic  gipglp  car  tests 
every  120  days.  FRA  believes  that  the 
proposed  requirement  for  frequent, 
comprehensive  single  car  tests  will 
detect  and  cause  to  be  corrected  the 
same  type  of  brake  system  problems  that 
the  current  COT&S  program  is  designed 
lo  prevenL  However,  due  to  the  very 


loi^  OOTicS  cycles,  the  periodic  single 
car  tests  should  detect  the  problems 
earlier  than  the  current  COT&S  program. 
Replacing  COT&S  with  periodic  single 
car  tests  has  the  potential  of  saving 
passenger  and  commuter  raifroads  a 
significant  anKmnt  in  operating 
expenses.  Furthermore,  the  proposed 
requL~d  single  car  test  intervals  are  not 
radically  differeot  from  what  is  now  the 
voluntary  policy  of  many  passenger  and 
commuter  raifroads. 

Section  232.609.  This  section  outlines 
the  requirements  regarding  the  phase-in 
period  for  performing  "periodic  freight 
brake  tests"  and  single  car  tests.  FRA 
intends  to  allow  a  phase-in  period  for 
the  requirement  to  perform  periodic 
repair  track  air  brake  tests.  The 
proposed  phase-in  periods  are  two  years 
for  non-high  ■utiliz^on  freight 
equipment  and  one  year  for  high 
utilization  freight  and  for  passenger  and 
commuter  equipment.  The  phase-in 
period  should  allow  railroads  time  to 
establish  an  effecUve  and  efficient 
program  and  to  conduct  the  first 
required  test  on  each  piece  of 
equipment  in  thefr  inventory. 

Section  232.611.  This  section  contains 
the  general  requirements  for  changing 
the  required  intervals  for  performing 
periodic  freight  brake  tests  and  single 
car  tests.  FRA  proposes  a  statistical 
process  which  will  allow  railroads  or 
other  interested  parties  a  means  to 
justify  a  change  in  the  period  of  time 
between  required  periodic  freight  brake 
tests  or  single  car  tests.  FRA  intends  to 
provide  an  incentive  for  railroads  to 
develop  a  test,  inspection,  and 
maintenance  program  for  brake  systems 
that  keeps  failure  rates  of  the  periodic 
freight  brake  test  or  single  car  test  below 
a  target  value.  The  incentive  provides  a 
method  for  increasing  the  allowable 
time  between  required  periodic  freight 
brake  tests  or  single  car  tests  based  on 
a  statistical  analysis  that  shows  the 
measured  test  failure  rate  for  scheduled 
tests  is  below  the  target  value.  FRA 
intends  for  this  statistical  analysis  to  be 
a  two-way  process.  This  means  that  if 
the  analysis  shows  that  the  target  failure 
rate  is  being  exceeded,  the  railroad  will 
be  required  to  reduce  the  time  between 
periodic  freight  brake  tests  or  single  car 
tests  by  the  increment  of  change. 
Railroads  may  start  to  use  this  statistical 
process  one  year  after  the  phase-in 
period  for  required  periodic  repair  track 
air  brake  test  is  completed.  Raifroads 
may  apply  this  process  to  only  their 
own  equipment  or  groups  of  railroads 
may  team  and  apply  the  methodology  to 
a  larger  population.  Appendix  B  of  this 
proposed  rule  and  the  discussion 
relevant  to  that  appendix  provide  a 
more  detailed  analysis  of  the  statistical 


analysis  and  provide  examples  of  how 
the  method  will  be  applied. 

Section  232^13.  uiis  section  contains 
the  qualification  requirements  for 
inspectors  performing  periodic  freight 
brake  tests,  single  car  tests,  or  single 
passenger  train  brake  tests.  The  periodic 
freight  brake  test  and  single  car  test  will 
become  the  main  quaUty  control  tool  to 
indicate  whether  brake  system  repafrs  to 
a  single  car  have  been  made  correctly. 
In  addition,  these  tests  are  designed  to 
keep  the  power  brake  defect  ratio  of 
equipment  acceptably  low. 
Consequently,  FRA  feels  that  since  these 
tests  are  safety-critical  they  should  be 
performed  only  by  qualified  train  brake 
system  inspectors  and  should  be  spot 
checked  by  qualified  train  brake  sj'stem 
supervisors. 

Section  232.615.  This  section  contains 
the  recordkeeping  and  stencilling 
requirements  related  to  periodic  freight 
brake  tests  and  single  car  tests.  FRA 
proposes  to  require  that  raifroads  keep 
minimum  records  to  document  that 
their  periodic  freight  brake  and  single 
car  test  programs  meet  the  requirements 
stated  in  this  subpart.  FR.^  believes  that 
this  documentation  siwuld  irvclude  (i)  a 
certification  that  the  periodic  freight 
brake  and  single  car  tests  were  done  by 
a  qualified  inspector,  (ii)  a  certified 
description  of  the  repairs  made  to  get 
the  car  to  pass  the  test,  and  (iii)  a 
certification  that  all  the  required  steps 
of  the  appropriate  lest  were  completed 
and  that  the  equipment  performed 
correctly  during  each  step  of  the  test. 
Raifroads  opting  to  use  the  statistical 
process  described  in  §  232.61 1  will  need 
to  keep  adequate  records  of  their  testing 
programs  in  order  to  obtain  the 
information  necessary  far  completion  of 
the  statistical  analysis  of  the  failure 
rates. 

FRA  also  plans  to  require  raifroads  to 
stencil  the  location  where  the  most 
recent  periodic  freight  brake  test  or 
single  car  test  was  perlbrmed  and  the 
date  the  next  test  is  due  on  each  car. 
The  due  date  will  tell  both  raifroad  and 
FRA  personnel  whether  or  not  the  car  is 
in  compliance  with  the  regulation's  time 
limits  on  the  interval  between  periodic 
freight  brake  or  single  car  tests.  The 
location  where  the  last  test  was 
performed  will  also  be  a  valuable  piece 
of  information  in  tracking  down 
recurring  problems  or  in  detecting 
patterns  in  brake  system  problems. 

Section  232. 61 7'.  This  section 
provides  the  requirements  for 
maintaining  the  equipment  and  devices 
used  in  performing  periodic  freight 
brakes,  single  car,  or  single  passenger 
train  set  tests.  The  devices  and 
equipment  used  to  perform  ttiese  tests 
are  safety-cdtical  items.  FRA  feels 
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strongly  they  must  be  kept  accurate  and 
functioning  properly.  The  calibration 
and  test  requirements  proposed  in  this 
section  are  based  on  past  experience 
with  test  equipment  used  in  the  railroad 
operating  environment.  FRA  believes 
that  the  requirements  contained  in  this 
section  are  the  minimum  necessary  to 
keep  the  equipment  in  good  working 
order. 

Subpart  H 

This  proposed  subpart  contains 
general  requirements  regarding  the 
development  of  train  brake  system 
maintenance  standards.  In  §  232.701, 
FRA  proposes  to  require  railroads  to 
develop  written  maintenance 
procedures  for  each  of  the  types  of  train 
brake  systems  operated  by  that  railroad. 
The  purpose  of  requiring  these  written 
procedures  is  to  force  railroads  to 
carefully  think  through  the  maintenance 
process,  with  an  emphasis  on  those 
steps  that  are  safety-critical.  FRA  feels 
that  these  written  procedures  should  be 
veiy-  valuable,  both  as  a  training  tool  to 
qualify  new  train  brake  system 
inspectors  and  as  a  check  list  for 
supervisors  performing  spot  checks  of 
train  brake  system  maintenance  work. 

FRA  intends  for  the  written 
procedures  to  become  the  railroad's 
policy  for  good  train  brake  system 
maintenance  practice.  FRA  expects  the 
railroads  to  follow  their  written 
procedures,  but  FRA  will  actively 
enforce  only  those  procedures  identified 
by  the  railroad  as  safety-critical.  FRA 
believes  that  proper  train  brake  system 
maintenance  is  crucial  to  overall 
railroad  operating  safety.  FRA  contends 
that  the  single  most  important  factor  in 
achieving  a  quality  brake  system 
maintenance  program  is  the  knowledge 
and  skills  of  the  people  performing  the 
maintenance.  For  this  reason,  FRA 
intends  to  require  that  all  train  brake 
system  maintenance  work  be  performed 
by  qualified  train  brake  system 
inspectors. 

FRA  also  proposes  to  require  that 
railroads  wishing  to  use  new  train  brake 
system  technology  develop  a 
maintenance  plan  that  describes  how 
the  new  system  will  be  inspected, 
tested,  and  maintained.  Similarly,  the 
purpose  of  this  proposal  is  to  require  a 
railroad  to  carefully  think  through  the 
safety  ramifications  that  the 
introduction  of  the  new  technology  will 
cause. 

FRA  further  proposes  that  these 
written  maintenance  procedures  be 
enforced  for  brake  system  test, 
inspection,  and  maintenance  work 
performed  by  contract  employees  not 
employed  by  railroads.  FRA  will 
consider  the  railroad  that  contracts  out 


brake  system  work  to  be  responsible  for 
ensuring  that  the  contractor  performs 
the  work  in  accordance  with  the 
procedures  developed  by  the  railroad. 
FRA  recommends  that  a  railroad 
include  their  maintenance  procedures 
in  the  statement  of  work  for  the 
contractor  and  closely  monitor  the 
performance  of  the  contractor  to  be  sure 
that  the  procedures  are  followed  by  the 
contractor. 

Subpart  I 

This  proposed  subpart  contains 
operating  requirements  for  train  brake 
systems.  Unless  otherwise  noted,  this 
subpart  is  applicable  to  all  trains. 
Section  232.801  provides  a  general 
requirement  that  railroads  develop 
wrritten,  detailed  operating  requirements 
governing  the  safe  operation  of  train 
brake  systems  over  their  rail  lines  imder 
all  operating  conditions.  FRA  believes 
that  the  development  of  written 
standard  operating  requirements  forces 
a  railroad  to  analyze  the  safety  impacts 
of  the  various  ways  to  handle 
potentially  dangerous  situations.  For  the 
most  part,  these  operating  requirements 
formalize  what  is  already  being 
practiced  by  most  railroads.  FRiA 
believes  that  the  forethought  required  to 
develop  these  procedures  will  preempt 
many  mistakes  that  cause  dangerous 
situations  to  occur. 

Section  232.803.  This  section  contains 
the  operating  requirements  for  the 
handling  of  train  information.  The 
purpose  of  these  train-information 
handling  requirements  is  to  ensure  that 
train  crews  are  given  accurate 
information  on  the  condition  of  the  train 
brake  system  and  other  factors  that 
affect  the  performance  of  the  train  brake 
system  when  they  assume  responsibility 
for  the  twin.  This  section  contains  a  list 
of  the  specific  information  FRA 
proposes  to  require  railroads  to  furnish 
train  crew  members  about  the  train's 
brake  system  as  they  take  over  the  train. 
FRA  believes  that  train  crews  need  this 
information  in  order  to  avoid  potentially 
dangerous  train  handling  situations  and 
to  be  able  to  comply  with  various 
Federal  safety  standards.  Some  of  these 
proposed  requirements  require  railroads 
to  inform  the  train  crew  of  the 
operational  status  of  all  dynamic  brakes. 
Although  FRA  will  not  require  dynamic 
brakes  to  be  functional  on  a 
conventional  train  equipped  with  them, 
FRA  does  intend  that  the  train  crew  be 
informed  at  the  time  they  take  over  the 
train  as  to  the  amount  of  operational 
dynamic  brakes  they  have  at  that  point. 
Railroads  will  also  be  required  to 
provide  an  estimate  of  the  total 
retarding  force  available  from  dynamic 
brakes  in  five-mph  increments  for  the 


speed  range  of  the  train.  Consequently, 
if  only  fifty  percent  of  the  dynamic 
brakes  are  operational  on  a  train  at  the 
time  a  crew  takes  over  the  train,  then 
the  train  crew  should  be  given  a  close 
estimate  of  the  retarding  force  available 
from  those  fifty  percent  operational 
dynamic  brakes  in  five-mph  increments. 
FRA  recognizes  that  railroads  will  need 
some  time  to  develop  a  system  for 
calculating  this  information,  and,  thus, 
FRA  proposes  not  to  require  the 
conveyance  of  this  information  until 
January  1, 1995.  As  with  all  the 
requirements  in  this  section.  FRA  has 
left  the  method  in  which  railroads  will 
convey  the  required  information  to  the 
train  crews  since  FRA  feels  that  each 
individual  railroad  is  in  the  best 
position  to  determine  the  method  in 
which  to  dispense  the  required 
information  based  on  the  individual 
characteristics  of  its  operations. 
However,  the  means  for  conveying  the 
required  information  will  be  part  of  the 
written  operating  requirements,  and 
railroads  will  be  require  to  follow  their 
own  requirements. 

Section  232.605.  This  section  contains 
the  operating  requirements  for 
monitoring  train  brake  systems.  FRA 
proposes  to  require  that  railroads 
develop  written  operating  requirements 
for  monitoring  the  performance  of  the 
train  brake  system  while  the  train  is  en 
route.  This  section  lists  several  specific 
monitoring  activities  that  should  be 
included  in  these  procedures.  As  brake 
system  sensor  technology  continues  to 
improve,  many  more  en  route 
monitoring  capabilities  will  become 
available  to  railroads.  Procedures  need 
to  be  developed  to  take  maximum 
advantage  of  the  ability  of  this 
technology  to  improve  train  safety. 
Close  attention  to  the  en  route  condition 
of  the  train  brake  will  allow  the  train 
crew  to  take  action  to  mitigate  the 
effects  of  train  brake  system  failures. 

Paragraph  (a)(1)  of  this  section 
requires  an  engineer  to  monitor  the  air 
flow  rate  on  locomotives  equipped  with 
air  flow  indicators.  As  stated  earlier, 
FRA  encourages  the  use  of  air  flow 
indicators  on  all  locomotives  as  a  means 
of  providing  additional  information 
regarding  the  brake  system  to  the  train 
crews.  Although  FRA  is  not  mandating 
the  use  of  air  flow  indicators  in  this 
proposed  rule,  FRA  reserves  the  right  to 
reconsider  the  issue  when  drafting  the 
final  rule.  Consequently,  FRA  requests 
comments  on  the  costs  and  benefits  of 
requiring  air  flow  indicators  on  all 
locomotives,  especially  new  or  rebuilt 
locomotives. 

Section  232.807,  This  section  outlinfjs 
the  operating  requirements  for  air 
brakes.  This  section  contains  general 


requirements  regarding  the  setting  and 
releasing  of  handbrakes  prior  to 
releasing  the  air  brake  and  after  the  air 
brake  is  charged.  This  section  also 
imposes  on  railroads  the  responsibility 
for  determining  maximum  air  brake 
system  working  pressure  and  maximum 
brake  pipe  pressure.  FRA  plans  to 
continue  to  allow  individual  railroads 
the  wjde  latitude  currently  permitted  in 
determining  these  pressures. 

Section  232.809=  This  section  details 
the  operating  requirements  for  trains 
equipped  with  tread  brakes.  The  intent 
of  these  operating  requirements  is  to 
minimize  the  potential  for  thermal 
damage  to  wheels  due  to  continuous  or 
drag  braking  to  counter  the  acceleration 
due  to  gravity  when  a  train  descends  a 
grade.  A  second  set  of  operating 
requirements  for  tread  brakes  is  given 
for  non-emergency  stop  braking.  These 
requirements  should  keep  the  thermal 
stresses  in  wheels  caused  by  frequent 
stop-and-start  cycles  typicalof 
commuter  operations  below  the 
threshold  for  the  development  of 
thermal  cracks  that  lead  to  wheel 
failure.  The  maximum  average  brake 
horsepower  limits  were  determined  by 
research  done  at  the  Transportation 
System  Center  and  are  in  general 
agreement  with  the  guidelines  provided 
by  the  AAR  to  its  member  railroads. 

Section  232.811.  This  section  contains 
the  operating  requirements  for  trains 
equipped  with  dynamic  brakes.  The 
operating  requirements  contained  in 
this  section  attempt  to  address  the 
controversy  over  the  role  of  dynamic 
brakes  in  overall  train  safety.  Most 
railroads  commented  that  dynamic 
brakes  are  a  secondary  system  that  plays 
no  role  in  train  safety.  However,  most 
railroads  admitted  that  dynamic  brakes 
are  an  integral  part  of  their  safe  train 
handling  procedures.  For  the  reasons 
presented  previously  in  the  discussions 
of  §§  232.111  and  232.803,  FRA  does 
not  plan  to  require  dynamic  brakes  on 
conventional  trains,  nor  does  FRA  plan 
to  require  that  the  dynamic  brakes  be 
functional  if  a  conventional  train  is 
equipped  with  them.  However,  since 
railroads  have  become  somewhat 
dependent  on  dynamic  brakes  for 
normal  train  handling  procedures,  and 
this  dependency  gives  rise  to  the 
likelihood  of  overreliance,  FRA 
-proposes  to  require  that  railroads  using 
dynamic  brakes  have  written  operating 
requirements  governing  how  dynamic 
brakes  are  to  be  used  to  safely  handle 
trains  under  the  operating  conditions 
and  over  the  territory  covered  by  that 
railroad.  These  operating  requirements 
must  sufficiently  cover  the  loss  of 
dynamic  brakes  or  other  non-friction 
brakes  and  myst  be  fundamentally 


based  on  the  use  of  friction  brakes  to 
safely  stop  a  train  under  all  operating 
conditions.  Consequently,  the  railroad, 
in  its  operating  requirements,  can 
provide  for  the  continuation  of  such 
trains  to  the  next  point  where  a  Class  1 
brake  is  required  after  an  en  route 
failure  of  the  dynamic  brake  or  other 
non-friction  brake  component. 
Furthermore,  as  explained  earlier  in  the 
discussion  of  §  232.113,  FRA  proposes 
to  require  dynamic  brakes  on 
intermediate  speed  and  high  speed 
trains  due  to  the  need  for  increased  ' 
brake  system  retarding  force  as  train 
speed  increases. 

Section  232.813.  This  secUon 
specifies  which  conventional  freight 
trains  are  required  to  be  operated  with 
two-way  EOT  devices.  Based  on  Section 
7  of  the  RSERA  and  after  review  of  the 
comments  received  and  the  accidents 
relied  on  for  support  of  the  use  of  two- 
way  EOT  devices,  FRA  proposes  that 
the  devices  be  required  on  trains  that 
operate  at  speeds  in  excess  of  30  mph 
and  on  trains  that  operate  in  mountain 
grade  territories.  (A  detailed  discussion 
of  moimtain  grade  territory  is  contained 
in  the  discussion  of  appendix  C.) 

FRA  proposes  to  except  several  types 
of  trains  from  the  requirements 
regarding  the  use  of  two-way  EOT 
devices.  In  addition  to  those  trains 
specifically  excluded  in  the  statute,  FRA 
believes  that  there  are  other  operations 
that  should  also  be  excepted.  FRA 
recognizes  that  the  safety  reasons  for 
requiring  two-way  EOT  devices  are  less 
compelling  in  two  types  of  operations  (i) 
freight  trains  having  the  ability  to 
initiate  a  brake  application  from  other 
than  the  front  end  and  (ii)  trains 
equipped  with  fully  independent 
secondary  braking  systems.  In  order  to 
provide  the  industry  with  time  to 
acquire  a  sufficient  number  of  two-way 
EOT  devices  and  to  ease  the  economic 
impact  of  acquiring  the  devices,  FRA 
proposes  not  to  mandate  compliance 
with  any  regulation  requiring  the  use  of 
two-way  EOT  devices  until  January  1. 
1997.  This  section  also  establishes  the 
calibration  and  stenciling  requirements 
for  two-way  EOT  devices.  FRA  agrees 
with  several  of  the  commenters  that  the 
92-day  calibration  period  currently 
required  for  one-way  devices  is 
outdated  and  was  established  at  a  time 
when  there  was  little  experience  with 
these  types  of  devices.  Since  that  time. 
FRA  has  received  no  evidence 
indicating  that  the  calibration  of  the 
devices  is  difficult  to  maintain. 
Furthermore,  several  railroads  attested 
to  the  reliability  of  the  one-way  and 
two-way  devices,  contending  that  the 
failure  rates  of  the  devices  are  extremely 
low.  Consequently,  FRA  proposes  that 


two-way  EOT  devices  be  calibrated  at 
least  once  a  year.  In  order  to  ensure 
timely  calibration  of  these  devices,  the 
date  the  next  calibration  is  due  shall  be 
marked  on  both  the  front  and  rear  units. 

Based  on  the  statutory  mandate 
contained  in  §  7  of  the  RSERA, 
recodified  at  49  U.S.C.  20141,  and  after 
consideration  of  Congress'  purpose  in 
enacting  the  provisions  contained  in 
that  section.  FRA  finds  no  safety  or 
public  interest  justification  at  this  time 
to  exclude  any  categories  of  trains  or  rail 
operations,  other  than  those  specifically 
enumerated  in  this  section,  horn  the 
requirements  regarding  two-way  EOT 
devices.  Due  to  the  clear  statutory 
mandate  and  because  there  is  little  data 
currently  available  regarding  the 
operational  and  safety  benefits 
specifically  attributable  to  two-way  EOT 
devices,  FRA  has  not  provided  any 
benefits  to  offset  the  cost  of  this 
provision  in  our  cost/benefit  analvsis. 
However.  FRA  is  aware  of  several  recent 
incidents  that  might  have  been  avoided 
had  the  involved  trains  been  equipped 
with  two-way  EOT  devices.  Among 
these  incidents  are  the  following: 

•  On  May  17,  1990,  near  Nampa. 
Idaho,  a  Union  Pacific  train  was 
involved  in  a  side  collision,  probably 
due  to  a  crimped  train  line  hose, 
resulting  in  the  retardation  of  the  brake 
pipe  pressure  reduction  and  preventing 
an  emergency  brake  application 
throughout  the  train.  The  estimated 
damage  of  this  incident  was  in  excess  of 
S130.000. 

•  On  September  18, 1991,  near 
Spague.  Washin^on.  a  Burlington 
Northern  train  derailed,  probably 
because  a  trespasser  closed  an  angle 
cock,  causing  interference  with  the  air 
brake  system.  The  derailment  resulted 
in  the  release  of  hazardous  materials 
and  the  evacuation  of  four  people  from 
the  area.  Damages  to  railroad  property 
were  estimated  at  over  $3.8  million. 

•  On  March  7, 1992,  near  Kansas 
City,  Missouri,  a  Kansas  City  Southern 
train  was  involved  in  a  railroad  at  grade 
crossing  accident,  probably  due  to  a 
closed  angle  cock  on  the  trailing  end  of 
the  first  car  in  the  train  resulting  in 
inadequate  braking  ability.  The  incident 
resulted  in  the  derailment  of  several 
locomotives  and  freight  ceus.  and 
damage  was  estimated  at  over  S930.000. 

•  On  October  1. 1993.  near  Keystone. 
Nebraska,  a  loaded  Union  Pacific  coal 
train  collided  head  on  with  an  empty 
Union  Pacific  coal  train.  The  suspected 
cause  of  the  incident  was  a  closed  angle 
cock  at  about  the  15th  car,  which 
prevented  application  of  the  brakes 
beyond  that  point.  Property  damage  was 
estimated  at  over  $2  million,  and  some 
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members  of  the  crew  sustained  serious 
personal  injuries. 

•  On  December  25. 1993,  near 
Seward.  Nebraska,  a  Burlington 
Northern  train  was  involved  in  a  rear- 
end  collision  and  the  train's  crewmen 
were  forced  to  pimp  from  the  moving 
train.  Subsequent  investigation  of  the 
incident  revealed  that  the  sixth  car  in 
the  train  had  a  kinked  air  hose  and  ice 
in  the  hose  couplings.  Property  damage 
was  estimated  at  over  $1.2  miUion. 

The  two  most  recent  incidents  cited 
above  involved  unit  coal  trains  that 
encountered  blockages  in  the  brake  pipe 
near  the  front  cars  in  the  trains, 
resulting  in  an  inability  of  the  brakes  to 
set  from  those  cars  to  the  rear  of  the 
train.  Dae  to  these  incidents  both  of  the 
involved  carriers  are  in  the  process  of 
equipping  their  unit  coal  trains  with 
two-way  EOT  devices.  In  the  incidents 
cited  above,  it  appears  that  the  actual 
damage  incurred  and  the  potential 
damage  to  life  and  property  might  have 
been  avoided  had  the  trains  involved 
been  equipped  with  two-way  pOT 
devices.  Thus,  ERA  believes  soi^e  safety 
benefits  may  be  achieved  by  mandating 
the  use  of  these  devices;  however,  FRA 
is  not  able  to  provide  quantifiable  data 
regarding  the  safety  benefits  of  the 
devices.  Consequently,  FRA  requests 
comments  and  information  from 
interested  parties  regarding  other  recent 
incidents  that  might  have  been  avoided 
if  trains  covered  by  this  proposal  were 
equipped  with  two-way  EOT  devices. 
FRA  also  requests  comments  from 
interested  parties  detailing  the 
quantitative  and  qualitative  safety  and 
operational  benefits  derived  fi-ora  the 
use  of  two-way  EOT  devices. 

Section  232.815.  This  section 
provides  the  operating  requirements  for 
dealing  with  en  route  failures  of  various 
train  brake  system  components.  (It 
should  be  noted  that  in  order  to  avoid 
civil  penalty  liability,  a  railroad  must 
also  comply  with  the  limitations  stated 
in  §  232.17.)  The  proposed  general 
guiding  principles  for  handling  en  route 
failures  of  train  brake  system 
components  are:  (i)  the  railroad  shall 
reduce  the  maximum  operating  speed  of 
the  train  to  the  extent  necessary  to 
safely  compensate  for  the  loss  in 
available  retarding  force  due  to  the  en 
route  failure  and  (ii)  a  train  shall  not 
proceed  beyond  the  next  point  where 
brake  system  repairs  can  be  made  to 
restore  the  full  available  brake  system 
retarding  force  if  a  train  experiences  an 
en  route  brake  system  failure  that 
reduces  the  total  available  retarding 
force.  FRA  feels  adherence  to  these  two 
general  guiding  principles  will  allow 
railroads  to  continue  to  move  freight 


and  passengers  safely  when  brake 
system  failures  occur. 

FRA  also  proposes  to  require  that 
railroads  Umit  the  speed  of  trains  to  30 
mph  when  an  en  route  failure  occurs  to 
a  two-way  EOT,  or  equivalent  device, 
that  would  prevent  that  device  from 
initiating  a  brake  application  from  the 
rear  of  the  train.  FRA's  rationale  for  this 
limitation  is  that  two-way  EOT  devices 
are  not  required  on  trains  that  travel  less 
than  30  mph.  Thus,  operating  with  a 
non-functional  two-way  EOT  device  is 
the  same  as  not  having  a  device; 
consequently,  trains  operating  with 
failed  two-way  EOT  devices  should  be 
subjected  to  this  same  limitation. 
Furthermore.  FRA  feels  that  the 
concerns  raised  by  several  railroads 
regarding  train  delays,  missed 
deliveries,  and  safety  are  not  justified. 
The  AAR  as  well  as  several  railroads 
commented  that  these  devices  are  very 
reliable  and  have  an  extremely  low 
failure  rate.  In  addition,  Canada 
currently  requires  a  30-mph  speed  limit 
for  an  en  route  failure  of  these  devices, 
and  no  one  commented  that  this 
requirement  has  produced  the  problems 
raised  by  the  railroads.  Consequently, 
FRA  believes  that  the  concerns  of  the 
railroads  are  outweighed  by  the 
potential  harm  to  both  the  public  and 
railroad  employees  caused  by  trains 
being  allowed  to  operate  without  the 
devices  at  speeds  which  Congress  and 
FRA  feel  require  the  added  safety 
benefits  provided  by  these  devices. 

Section  232.817.  This  section  contains 
the  requirements  for  operating  in  the 
event  of  an  undesired  emergency  brake 
application.  FRA  believes  that 
undesired  emergency  brake  applications 
pose  a  safety  hazard  to  both  the  public 
and  railroad  employees  that  needs  to  be 
addressed.  Therefore,  FRA  proposes  to 
require  that  a  train  crew  attempt  to 
pinpoint  the  car  causing  the  undesired 
application  and  drop  that  car  off  at  the 
next  point  where  repairs  can  be  made  to 
that  car's  brake  system.  FRA  recognizes 
that  identifying  a  car  as  source  of  an 
undesired  emergency  brake  application 
is  not  always  possible. 

Section  232.819.  This  section  contains 
the  requirements  for  developing 
operating  requirements  for  extreme 
meteorologic,  topographic,  or  other 
conditions.  FRA  recognizes  that  neither 
railroad  or  labor  representatives 
supported  the  mandating  of  additional 
testing  in  cold  weather  or  in  mountain 
grade  territory.  FRA  agrees  that  the 
development  and  use  of  welded  pipe 
fittings,  wide-lip  hose  couplings,  and 
ferrule  clamps  have  greatly  reduced  the 
effects  of  cold  weather  on  the  air  brake 
system.  However,  FRA  believes  that 
there  are  several  extreme  operating 


conditions  that  involve  added  safety 
risks  and  that  need  to  be  further 
addressed  by  the  railroads.  These 
include  cold  weather  and  mountain 
territory  operations  as  well  as  the 
operation  of  long  and  heavy  trains. 
Although  FRA  does  not  intend  to 
mandate  additional  tests  or  procedures 
to  cover  these  extreme  operating 
conditions,  FRA  does  expect  each 
railroad  to  develop  detailed  operating 
procedures  for  these  types  of  operations, 
tailored  to  the  equipment  and  territory 
of  that  railroad.  FRA  believes  that 
requiring  the  development  of  written 
operating  procedures  will  require 
railroads  to  go  through  the  thought 
process  necessary  to  Analyze  their 
operations  under  these  extreme 
conditions  in  order  to  determine  the 
inherent  safety  hazards  involved  and 
develop  procedures  to  minimize  these 
hazards. 

Section  232.821 .  This  section  contains 
operating  requirements  specific  to 
conventional  freight  trains^FRA 
proposes  to  prohibit  the  use  of  "feed 
valve  braking,"  in  which  reductions  and 
increases  in  the  brake  pipe  pressure  are 
affected  by  manually  adjusting  the  feed 
valve.  "Feed  valve  braking"  has  been 
recognized  by  both  the  railroad  industry 
and  FRA  as  an  unsafe  practice.  Most 
railroads  already  have  some  type  of 
operating  rule  prohibiting  this  ty{>e  of 
braking.  In  addition,  FRA  proposes  to 
prohibit  the  use  of  the  ''passenger" 
position  on  the  locomotive  brake  control 
stand  on  conventional  freight  trains 
when  the  trailing  equipment  is  not 
designed  for  graduated  brake  release. 
The  "passenger"  position  was  intended 
only  for  use  with  equipment  designed 
for  graduated  brake  release. 
Consequently,  use  of  the  "passenger" 
position  with  other  equipment  can  lead 
to  potentially  dangerous  situations. 

FRA  also  proposes  to  prohibit 
"bottling  the  air"  when  detaching  a 
locomotive  from  a  train.  This  procedure 
involves  closing  the  angle  cock  on  the 
standing  cars  after  making  a  brake 
application.  The  purpose  in  doing  so  is 
to  save  air  in  the  brake  pipe  but  can  lead 
to  an  unintentional  release  of  the  brakes 
and  a  nmaway.  FRA  will  require  that 
the  brake  pipe  be  left  open  on  standing 
cars. 

Section  232.823.  This  section  contains 
operating  requirements  specific  to 
intermediate  speed  freight  trains.  FRA 
believes  that  the  operation  of  freight 
trains  at  speeds  in  excess  of  79  mph  will 
occur  in  the  near  future.  Although  these 
types  of  operations  do  not  yet  exist,  FRA 
feels  that  these  proposed  regulations  are 
an  appropriate  context  for  FRA  to 
establish  some  general  operating 
limitations  for  such  operations.  FRA 


proposes  to  require  that  an  intermediate 
speed  freight  train  be  limited  to  a 
maximum  weight  of  8,000  tons  and  a 
maximum  length  of  5,000  feet  and  be 
made  up  of  zero-slack  or  limited-slack 
equipment.  FRA  is  proposing  these 
limitations  in  order  to  counteract  the 
increased  safety  risk  assumed  as  the 
speed  of  a  freight  train  is  increased.  FRA 
would  also  like  to  implement  specific 
train  make-up  requirements  for 
intermediate  speed  freight  trains  that 
minimize  the  potential  for  dangerous 
train  handling  situations  created  by  the 
manner  in  which  the  weight  of  the  train 
is  distributed  along  the  length  of  the 
train.  As  there  are  no  intermediate 
speed  freight  trains  currently  in 
operation,  FRA  requests  comments  and 
suggestions  from  the  industry  regarding 
these  proposed  limitations  and  any 
additional  limitations  or  requirements 
that  may  be  applicable  to  these  types  of 
trains. 

Subpart  / 

This  proposed  subpart  contains  the 
tests  and  procedures  required  to 
introduce  new  train  brake  system 
technology  into  revenue  service.  Several 
parties  commented  that  the  technology 
necessary  for  the  introduction  of 
advanced  braking  systems  is  quickly 
developing.  These  new  technologies 
include  various  forms  of  electronic 
braking  systems,  a  variety  of  braking 
sensors,  and  computer-controlled 
braking  systems.  In  order  to  allow  for 
and  encourage  the  development  of  new 
technology.  FRA  proposes  guidelines 
regarding  the  tests  and  procedures 
required  for  introducing  new  brake 
system  technology.  These  proposed 
guidelines  require  the  submission  of 
design  and  test  plans  ^s  well  as 
subsequent  operational  plans  for  the 
introduction  of  new  technology.  Parties 
will  also  be  allowed  to  petition  FRA  to 
convert  some  of  the  brake  system  design 
and  maintenance  requirements  into 
performance-based  standards  to 
accommodate  the  use  of  electronic 
braking  systems.  Comment  is  urgently 
sought  as  to  means  by  which  new 
technology  may  be' qualified  and 
regulated  without  the  delay  normally 
associated  with  rulemaking. 

Section  232.901.  This  section  contains 
the  general  parameters  as  to  what  type 
of  new  train  brake  equipment  and 
technology  may  be  introduced  pursuant 
to  the  tests  and  procedures  contained  in 
this  section.  This  section  is  only 
applicable  to  new  train  brake  system 
technology  that  comply  with  the 
statutory  mandates  contained  in  49 


U.S.C.  §§20102. 20301-20304,  20701- 
20703.  21302.  and  21304.  formerly 
codified  in  the  Locomotive  Inspection 
Act  at  45  U.S.C.  22-34  and  the  Safety 
Appliance  Acts  at  45  U.S.C.  1-14. 16. 
but  which  are  not  specifically  covered 
by  these  proposed  regulations.  Any  type 
of  new  equipment  which  requires  an 
exemption  from  the  requirements  of  the 
Locomotive  Inspection  Act  or  the  Safety 
Appliance  Acts  in  order  to  be  operated 
in  revenue  service  carmot  be  introduced 
into  service  pursuant  to  this  section.  In 
order  to  grant  a  waiver  of  the  Safety 
Appliance  Acts,  FRA  is  required  to 
follow  the  procedures  contained  in  45 
U.S.C.  §  1013  as  well  as  any  FRA 
procedural  requirements  contained  in 
this  chapter. 

Section  232.903.  This  section  details 
the  requirements  for  pre-revenue  service 
tests  of  new  brake  system  technology. 
The  purpose  of  requiring  pre-revenue 
service  tests  is  to  thoroughly 
demonstrate  in  a  controlled  fashion  that 
new  train  brake  system  technology  is 
capable  of  operating  safely  in  the 
railroad  environment.  FRA  proposes  to 
require  an  extensive  information- 
exchange  and  planning  period  to 
prepare  for  pre-revenue  ser\'ice  tests  of 
new  train  brake  system  technology.  FRA 
must  have  adequate  information  and 
lead  time  to  determine  that  the  proper 
safeguards  are  being  taken  to  conduct 
the  tests  safely.  FRA  must  be  assured 
the  tests  are  designed  to  adequately  and 
clearly  demonstrate  the  technology  is 
capable  of  safe  operation  in  the  railroad 
environment.  FRA  intends  to  create  a 
thorough  and  well  documented 
planning  process  that  produces  not  only 
a  plan  for  pre-revenue  service  tests,  but 
also  an  inspection,  test,  and 
maintenance  program  as  well  as  training 
and  qualification  requirements  for  the 
new  techhology. 

Section  232.905.  This  section  contains 
the  requirements  for  introducing  new 
brake^ystem  technology  into  revenue 
service.  Prior  to  introducing  new  train 
brake  system  technology  to  revenue 
service.  FRA  proposes  to  require  a 
thorough  analysis  of  the  pre-revenue 
service  test  resuUs.  FRA  also  intends  to 
require  that  railroads  submit  proposed 
performance  standards  to  serve  as  the 
basis  of  safety  regulations  for  the  new 
technology.  FRA  views  this  as  a 
potentially  effective  means  to  move 
toward  the  performance-based  safety 
regulations  that  the  industry  desires  but 
has  been  unable  to  achieve.  In  addition. 
FRA  proposes  to  require  the 
development  of  detailed  and  well 
thought-out  operating  plans,  training 


and  qualification  programs,  and 
inspection,  test,  and  maintenance 
programs  based  on  the  lessons  learned 
during  the  pre-revenue  service  tests. 
FRA  feels  this  formal  process  for  the 
introduction  of  new  train  brake  system 
technology  will  help  ensure  any  safety 
problems  caused  by  the  introduction  of 
the  new  equipment  are  not  serious. 

Section  232.907.  This  section 
provides  the  requirements  for  following 
up  on  new  brake  system  technology 
introduced  into  revenue  service.  FRA 
believes  that  railroads  should  be 
required  to  carefully  monitor  the 
performance  of  new  train  brake  system 
technology  for  the  first  two  years  after 
its  introduction  to  revenue  service.  The 
careful  plaiming  and  caution  required 
by  the  process  of  testing  prior  to 
revenue  service  test  and  of  later 
introducing  the  technology  to  revenue 
service  may  not  catch  all  the  safety- 
related  problems  with  new  systems  and 
equipment.  Vigilance  is  required  until 
adequate  operating  experience  is 
obtained. 

Appendix  A 

This  Appendix  is  being  reserved  until 
the  final  rule.  At  that  time  it  will 
contain  a  penalty  schedule  similar  to 
those  issued  by  FRA  for  all  of  its 
existing  rules.  Because  such  penalty 
schedules  are  statements  of  policy, 
notice  and  comment  are  not  required 
prior  to  issuance.  (See  5  U.S.C. 
553(b)(3)(A)).  Nevertheless,  interested 
parties  are  welcome  to  submit  their 
views  on  what  penalties  may  be 
appropriate. 

Appendix  B 

This  Appendix  contains  the  proposed 
procedures  for  requesting  a  change  in 
the  required  time  interval  for  periodic 
brake  tests.  As  stated  in  the  discussion 
of  §232.611,  FRA  proposes  to  provide 
an  incentive  for  railroads  to  develop 
quality  programs  for  the  test,  inspection, 
and  maintenance  of  brake  systems  that 
will  keep  the  failure  rate  of  periodic 
freight  brake  tests  and  single  car  tests 
below  a  certain  target  value.  The 
method  for  increasing  the  time  between 
the  required  tests  will  be  based  on  a 
statistical  analysis  that  establishes  that 
the  failure  rate  for  these  scheduled  tests 
is  below  a  target  value.  The  target 
average  failure  rates,  the  required 
confidence  bands  around  these  target 
value  rates,  and  the  increment  of  change 
per  statistical  analysis  period  are 
contained  in  Table  1  below. 
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Type  service 


Conventional  Freight  

High  Utilization  Conventional  Freight 

High  Speed  Freight  

Conventional  Passenger/Cofronuter  . 
High  Speed  Passenger/Commuter  .« 
Very  High  Speed  Passenger 


Initial 

interval 

(months) 

Target  aver- 

Statistical 

Allowed  in- 

age failure 
rate 

confidence 
desired 

crement  of 
change 

(percent) 

(percent) 

(morHhs) 

24 

5 

95 

3 

12 

5 

95 

2 

6 

3 

95 

1 

6 

3 

95 

1 

4 

2 

95 

1 

3 

1 

95 

1 

FRA  has  attempted  to  develop  a  valid 
statistical  process  that  is  simple  and 
easy  for  railroads  or  other  organizations 
to  use  to  justify  a  change  in  the  time 
interval  between  required  periodic 
freight  brake  tests  for  freight  equipment 
or  betwfeen  required  single  car  tests  for 
passenger  or  commuter  equipment.  To 
keep  the  process  simple,  an 
imderstanding  of  the  complex,  rigorous 
statistics  that  were  used  to  develop  the 
periodic  freight  brake  test  or  single  car 
test  versus  sample  size  charts  given  in 
Appendix  B  of  the  rule  text  is  not 
necessary  to  use  the  charts.  The  rigorous 
statistical  treatment  behind  the 
development  of  these  charts  is  given  in 
a  paper  titled  "Statistical  Analyses  of 
Inspection  Interval  and  Quality  Control 
Strategy"  published  by  the  John  A. 


Volpe  National  Transportation  Systems 
Center. 

The  methodology  is  designed  to 
ensure  that  over  time  the  measured 
periodic  freight  brake  or  single  car  test 
failure  rate  approaches  the  target 
acceptable  failure  rate  tied  to  the  type  of 
service  being  provided  by  the 
equipment  with  a  95  percent  degree  of 
confidence.  In  theory,  the  better  the 
brake  test,  inspection,  and  maintenance 
program,  the  longer  the  time  between 
required  periodic  brake  tests  can  be 
extended.  Three  examples  of  how  to 
apply  this  statistical  analysis  follow. 

Example  1 

A  private  car  owner  operates  a  fleet  of 
2,400  double  stack  cars.  Due  to  the  high 
mileage  these  cars  accumulate  each 
year,  they  meet  the  definition  of  "high 


utilization  equipment."  The  private  car 
owner  has  completed  the  phase-in 
period  for  his  fleet  required  by 
§  232.609.  For  a  one-year  period  the 
private  car  owrner  keeps  the  records  of 
his  periodic  freight  brake  test  program 
required  by  §  232.615  to  use  the 
statistical  process  to  justify  a  change. 
During  this  one-year  period  a  total  of 
2,400  periodic  freight  brake  tests  are 
conducted,  and  a  total  of  133  failures  of 
the  freight  control  valve  to  pass  the 
periodic  freight  brake  test  are  recorded. 

The  failure  rate  is  calculated  as  133/ 
2,400=.055.  The  failure  rate  of  .055 
versus  the  sample  size  of  2,400  is 
plotted  on  Table  B-2  from  Appendix  B 
to  Part  232.  This  table  and  the  plotted 
data  are  given  in  Table  2. 
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TABLE  2— EXAMPLE  OF  HIGH  UTIUZATION  CONVENTIONAL  FRBGHT  CAR 

High  Utilization  Conventional  Freight 
95%  Confidence  Thrat  No  More  Than  5%  Defective  in  Next  Cycle 
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BILUNG  CODE  4910-04-C. 

For  this  example,  since  the  plotted 
failure  rate  versus  sample  size  falls    7    - 
below  the  band  of  no  change,  the  private 
car  owner  would  be  allowed  to  increase 
the  time  between  required  periodic 
freight  brake  tests  by  two  months,  a 
change  from  one  year  to  fourteen 
months.  This  is  approximately  a  17% 
increase  in  the  time  between  required  . 
tests.  -  "        . 


Example  2 

A  commuter  railroad  operates  a  fleet 
of  600  passenger  cars  in  conventional 
service.  This  fleet  of  cars  has  completed 
the  phase-in  period  required  by 
§  232.609.  The  conunuter  railroad  ke^s 
the  single  car  test  records  required  by 
§  232.615  for  a  period  of  one  year.  Since 
initially  conventional  passenger 
equipment  is  required  to  receive  a  single 
car  test  once  every  six  months,  the 
commuter  railroad  conducts  a  total  of 


1,200  scheduled,  single  car  tests  during 
this  period.  During  this  period,  the 
commuter  railroad  records  a  total  of  48 
failures  of  the  brake  control  valve  or  the 
relay  valve  to  pass  the  pas.senger  single 
car  test.  The  test  failure  rate  is 
calculated  as  48/1,200=040.  The  failure 
rate  versus  sample  size  is  plotted  on 
Table  B-3  of  Appendix  B  to  Part  2A2. 
This  data  is  shown  in  Table  3. 
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TABLE  3— EXAMPLE  Of  CONVEHTIONAL  COMMUTER  CARS 

Conventional  Passenger/Commuter 

95%  Confidence  That  No  More  Than  3%  Defective  in  Next  Cycle 
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BILLING  COOE  4910-06-C 

Since,  for  this  example,  the  plotted 
results  of  the  single  car  test  program  fall 
within  the  "no  change"  band,  no  change 
in  the  time  between  required  single  tests 
would  be  allowed  or  required. 

Example  3 

A  passenger  railroad  operates  a  fleet 
of  600  cars  that  are  used  in  intermediate 
speed  service.  The  phase-in  period 
required  by  §  232.609  has  been 


completed  for  this  fleet  of  cars.  FRA 
becomes  concerned  over  the  quality  of 
the  brake  inspection,  test,  and 
maintenance  program  used  by  this 
railroad.  As  a  result,  FRA  requires  the 
railroad  to  keep  the  records  described  in 
§  232.615  that  are  normally  optional. 
FRA  monitors  the  scheduled  single  car 
test  program  for  a  period  of  one  year. 
Since  a  single  car  test  is  required  once 
every  four  months  for  cars  used  in 
intermediate  speed  passenger  service. 


1 ,800  scheduled  single  car  tests  are 
conducted  by  the  railroad  resulting  in 
126  failures  of  the  brake  control  valve  or 
the  relay  valve  to  pass  the  passenger  car 
single  car  test.  The  test  failure  rate  is 
calculated  as  126/1.800=.07.  The  failure 
rate  of  .07  versus  the  sample  size  of 
1,800  is  plotted  on  Table  B-5  from 
Appendix  B  to  Part  232.  This  table  with 
plotted  results  is  given  as  Table  4. 

BILUNG  CODE  491(M>6-P 
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TABLE  4  -  EXAMPLE  OP  INTERMEDIATE  SPEED  PASSENGER  CARS 


High  Speed  Passenger/Commuter 
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Since,  for  this  example,  the  plotted 
results  of  the  single  car  test  fall  in  the 
region  requiring  a  decrease  in  the  time 
interval  between  required  tests,  the  FRA 
would  require  the  passenger  ra^road  to 
decrease  the  time  between  requn«d 
single  car  tests  by  one  month,  from  four 
months  to  three  months. 

Appendix  C 

This  Appendix  contains  the  proposed 
definition  of  "mountain  grade  territory": 
(30/V)2G2D<12 
G=average  grade  x  100 
D=distance  in  miles  over  which  average 

grade  is  taken 
V=speed  of  train 

Also  included  is  a  graph  illustrating 
application  of  the  definition.  Several 
coramenters  provided  various  opinions 
on  how  "mountain  grade  territory" 
should  be  defined.  Most  of  these 
commenters  suggested  some  type  of 
formula  based  on  a  variety  of  factors 
including  train  tonnage,  speed,  length  of 
grade,  percent  of  grade,  and  distance  of 
grade.  FRA  has  developed  an  empirical 
relationship  to  define  "mountain  grade 
territory"  based  on  train  speed, 
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percentage  of  grade,  and  distance  of 
grade.  "Mountain  grade  territory"  was 
selected  to  be  an  algebraic  function  of 
the  square  of  the  grade  because  grade 
was  determined  to  be  a  more  important 
parameter  than  the  distance  over  which 
the  grade  occurs.  The  ratio  of  30  mph 
divided  by  the  actual  velocity  of  the 
train  was  selected  because  30  mph  is  the 
threshold  speed  for  requiring  two-way 
EOT  devices  and  this  ratio  makes  the 
definition  more  stringent  as  the  velocity 
of  the  train  increases.  This  relationship 
is  squared  because  the  kinedc  energy  of 
the  train  varies  as  the  square  of  the 
velocities  increases.  Thus,  in  actuality 
the  relationship  is  really  a  ratio  of 
kinetic  energies  as  opposed  to  a  ratio  of 
velocities.  The  number  12  was  selected 
because  it  yields  a  range  of  reasonable 
results  for  the  definition. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  firoposed  rulemaking  has  been 
evaluated  in  accordsjioe  with  existing 
regulatory  policies  and  procedures  and 
is  considered  to  be  significant  under 
DOT  policies  and  procedures  (44  FR 


11304)  because  of  Congressional  and 
public  interest  in  promoting  rail  safety. 
Consequently.  FRA  has  prepared  a 
regulatory  evaluation  addressing  the 
economic  impact  of  the  proposed  rule. 
The  regulatory  evaluation  estimates  the 
economic  costs  and  consequences  of 
this  proposed  rule  as  well  as  its 
anticipated  benefits  and  impacts.  TTiis 
regulatory  evaluation  has  been  placed  in 
the  docket  ajid  is  available  for  public 
inspection  and  copWng  during  normal 
business  hours  in  Room  8201.  Office  of 
Chief  Counsel.  FRA.  400  Seventh  Street, 
S.W..  Washington.  D.C.  20590.  Copies 
may  also  be  obtained  by  submitting  a 
written  request  to  the  FRA  Docket  Clerk 
at  the  above  address. 

The  proposed  rule  passes  the  benefit- 
to-cost  test  on  the  basis  of  industry'  cost 
savings  alone.  In  terms  of  total  costs  and 
benefits  over  twenty  years  (at  a  7 
percent  discount  rate  for  both).  FRA 
estimates  that  the  proposed  rule  will 
cost  approximately  $1.13  billion  while 
returning  benefits  of  approximately 
$1.61  billion.  Residting  in  a  benefit-to- 
cost  ratio  to  the  industry  of  1.42  to  1. 

For  freight  railroads  and  Amtrak.  the 
benefits  of  the  proposed  rule 
significantly  outweigh  its  estimated 
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costs  Shortline,  commuter,  and 
excursion  railroads  will  see  slightly 
higher  net  costs.  However,  the  actual  net 
costs  to  many  of  these  operations  could 
be  substantially  less  than  that  currently 
calculated  by  ERA  since  FRA  did  not 
fully  quantify  the  safety  benefits 
obtained  by  this  proposal,  and  because 
the  figures  used  by  FRA  to  calculate  the 
costs  of  the  proposed  single  car  testing 
requirements  are  very  conservative. 
Furthermore,  although  the  net  costs  to 
many  shortline  operations  may  increase 
somewhat  due  to  the  fact  that  mo?t  of 
these  types  of  operations  are  not  able  to 
take  advantage  of  the  operational 
benefits  created  by  this  proposal.  FRA 
feels  that  the  integrated  nature  of  the 
freight  industry  requires  that  universally 
consistent  requirements  be  imposed  on 
shortline  and  Class  I  railroads  as  a 
group.  In  some  areas  of  the  proposed 
rule,  individual  railroads  are  offered  a 
choice  between  meeting  higher 
standards  and  thereby  being  allowed  to 
reap  major  cost  savings,  or  continuing 
current  practices  at  current  costs.  The 
benefit-to-cost  numbers  reflect  an 
assumption  that  railroads,  being 
economically  rational,  will  choose  the 
higher  standardsVlower  costs  option. 

Because  this  proposed  rule  passes  the 
benefit-to-cost  test  on  operational 
savings  alone,  FRA  did  not  fully 
quantify  the  savings  that  will  accrue  to 
the  industry  due  to  accidents/incidents 
that  are  prevented  by  the  proposed  rule. 
Ahhough  FRA  believes  that  the 
proposed  rule  will  significantly  enhance 
safety,  it  is  very  difficult  to  quantify  that 
improvement.  However,  FRA  did 
develop  a  method  by  which  such 
savings  could  be  quantified.  The 
method  has  been  described  in  the 
Appendix  to  the  Regulatory  Analysis, 
and4TlA  solicits  comments  and 
information  from  the  industry  on  how  to 
improve  the  method. 

FRA  searched  the  railroad  accident/ 
incident  data  base  for  the  most  re«6riit 
five-year  period.  The  search  con.sisted  of 
sorting  the  data  base  by  cause  code 
using  a  set  of  causes  judged  to  have  high 
potential  for  at  least  some  reduction  due 
to  the  provisions  of  the  proposed  rule. 
See  FRA  Guide  to  Preparing  Accident/ 
Incident  Reports.  The  set  of  cause  codes 
selected  included: 

(a)  Air  hose  burst/disconnected; 

(b)  Obstructed  brake  pipe; 

(c)  Handbrake  broken/aefective/not 
set; 

(d)  Brake  rigging  down/ dragging; 

(e)  Brake  valve  malfunction; 

(f)  Other  brake  wear/damage;. 

(g)  Other  brake  defects; 

(n)  Over  heated  roller  bearing; 
(i)  Broken  wheel  flange; 
(j)  Broken  wheel  plate; 


(k)  Broken  wheel  hub; 

(1)  Worn  wheel  flange; 

(m)  Worn  wheel  tread; 

(n)  Wheel  tread  flat; 

(o)  Built-up  wheel  tread;  and 

(p)  Loose  wheel. 
Although  some  of  the  causes  are  not 
directly  related  to  the  brake  system. 
These  causes  were  selected  because  they 
are  either  an  indication  of  a  possible 
brake  system  problem  or  because  a 
better  trained  brake  system  inspector  (as 
required  by  the  proposed  rule) 
conducting  a  more  thorough  mechanical 
and  brake  inspection  (as  required  by  the 
proposed  rule)  should  detect  more 
problems  with  car  components  that  are 
highly  visible  during  brake  system 
inspections  (wheels  and  bearings). 

For  each  of  these  accident/incident 
causes,  FRA  used  the  collective 
judgment  of  experienced  individuals  to 
estimate  the  Section  that  would  be 
prevented  by  the  proposed  rule.  For 
example,  requiring  air  dryers  will 
reduce  the  incident  of  brake  pipe 
blockage  due  to  ice.  Thus,  some 
percentage  of  the  obstructed  brake  pipe 
incidents  will  be  prevented.  The 
percentage  estimates  ranged  fi'om  10 
percent  to  50  percent,  with  an  average 
of  about  20  percent.  A  detailed 
discussion  of  this  method  and  its 
application  has  been  included  in  the 
Appendix  to  the  Regulatory  Analysis. 

In  its  effort  to  estimate  the  cost 
savings  that  would  be  produced  by  an 
avoidance  of  a  percentage  of  these 
accidents/incidents,  FRA's  analysis  of 
the  accident/incident  costs  has  been 
limited  to  data  supplied  by  the  industry. 
The  accident/incident  information 
supplied  by  the  industry  under  the 
heading,  "railroad  property  damage," 
does  not  include  costs  such  as  wreck 
clearance,  damage  to  lading,  train  delay, 
emergency  response,  environmental 
clean-up.  or  other  associated  costs 
which  may  be  very  substantial  in  some 
accidents.  To  the  extent  that  these 
additional  costs  are  relevant,  the 
benefits  of  this  proposed  rule  may  be 
underestimated.  Consequently,  FRA 
encourages  conunenters  to  provide  any 
information  that  they  have  as  to  the 
extent  of  FRA's  underestimation  in  this 
analysis,  and  any  suggestions  they  may 
have  for  capturing,  or  estimating,  the 
full  costs  of  these  accidents/incidents. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  §  601  et  seq.)  requires  a  review 
of  proposed  rules  to  assess  their  impact 
on  small  entities.  In  reviewing  the 
economic  impact  of  the  rule.  FRA 
concluded  that  it  will  have  a  minimal 
economic  impact  on  small  entities. 
There  are  no  direct  or  indirect  economic 


impacts  for  small  units  of  government, 
businesses,  or  other  organizations; 
therefore,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  provisions  of  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  proposed 
information  collection  requirements. 
Because  the  policy  of  the  Federal 
Government  is  to  minimize  the 
regulatory  record  keeping  burden  placed 
on  private  industry,  a  sepeu-ate  analysis 
of  the  record  keeping  burden  resulting 
ft-om  the  proposed  regulations  was 
performed.  The  new  rules  were 
designed  to  require  only  records  that  are 
good  business  practice  that  have  valu^ 
to  the  railroads  beyond  merely  meeting 
Federal  requirements.  Although  FRA 
recognizes  that  the  proposed  rules 
impose  a  significant  record  keeping 
burden  on  the  industry,  FRA  believes 
that  the  written  procedures  and  record 
keeping  requirements  are  an  integral 
part  of  this  proposal  and  are  necessary 
to  its  overall  effectiveness.  FRA  feels  . 
that  it  would  be  impossible  to  reduce  or 
eliminate  any  of  the  proposed  written 
procedures  or  record  keeping 
requirements  without  seriously 
imdermining  the  entire  approach  taken 
by  FRA  in  developing  these  proposed 
rules.  Most  of  the  records  required  are 
a  form  of,  or  supplement  to,  what  is  now 
being  kept  by  the  railroads  voluntarily 
for  their  own  purposes.  Many  of  the 
requirements  to  keep  records  are 
optional,  but  are  necessary  to  take 
advantage  of  the  financial  incentives 
offered  by  the  new  rules. 

The  analysis  of  the  cost  impact  done 
by  FRA  includes  a  recommendation  for 
the  industry  to  develop  an  industry- 
wide standard  system  for  record  keeping 
and  data  reporting.  Such  a  system  could 
provide  significant  competitive 
advantages  for  the  industry,  including 
more  efficient  utilization  of  equipment, 
better  knowledge  of  location  of 
equipment  and  freight,  more  efficient 
deployment  of  mechanical  forces,  more 
accurate  and  timely  equipment  trouble 
reporting,  and  more  accurate  and  timely 
interchange  accounting  as  well  as 
reducing  the  cost  of  regulatory  record 
keeping. 

FRA  will  submit  these  information 
collection  requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  Persons  desiring  to 
comment  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  should  submit 


their  views  in  writing  to:  Ms.  Gloria 
Swanson,  Office  of  Safety,  RRS-21, 
Federal  Railroad  Administration,  400 
Seventh  Street,  S.W.,  Room  8314. 
Washington,  D.C.  20590;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  ATTN:  Desk  Officer  for  FRA 
(OMB  No.  2130-New),  New  Executive 
Office  Building,  726  Jackson  Place, 
N.W.,  Room  3201,  Washington,  D.C. 
20503.  Copies  of  any  such  comments 
should  also  be  submitted  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  S.W.,  Room  8201,  Washington. 
D.C. 20590. 

Environmental  Impact 

FRA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  environmental 
impact  of  FRA  actions,  as  required  by 
the  National  Environmental  Policy' Act 
(42  U.S.C.  4321  et  seq.),  and  related 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Federalism  Implications 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects 

49  CFR  Part  232 

Railroad  safety.  Railroad  power 
brakes. 

49  CFR  Part  229 

Railroad  safety.  Railroad  locomotive 
safety. 

49  CFR  Part  231 

'Railroad  safety.  Railroad  safety 
appliances. 

Request  for  Public  Comments 

FRA  proposes  to  adopt  a  new  Part  232 
and  amend  Parts  229  and  231  of  Title 
49,  Code  of  Federal  Regulations,  as  set 
forth  below.  FRA  solicits  comments  on 
all  aspects  of  the  proposed  rules 
whether  through  written  submissions, 
or  participation  in  the  public  hearings, 
or  both.  FRA  may  make  changes  in  the 
final  rules  based  on  comments  received 
in  response  to  this  notice. 

The  Proposal 

In  consideration  of  the  foregoing.  FRA 
proposes  to  amend  chapter  II,  subtitle  B 


of  title  49.  Code  of  Federal  Regulations 
as  follows: 

PART  229— {AMENDED] 

§229.2    [Amended] 

1.  and  2.  In  §  229.25.  paragraph  (a)  is 
removed,  and  paragraphs  (b)  through  (e) 
are  redesignated  as  paragraphs  (a) 
through  (d),  respectively. 

3.  Section  229.27  is  revised  to  read  as 
follows: 

§229.27    Annual  tests. 

Each  locomotive  shall  be  subjected  to 
the  tests  and  inspections  included  in 
paragraphs  (a)  and  (b)  of  this  section  at 
intervals  that  do  not  exceed  368 
calendar  days. 

(a)  Load  meters  shall  be  tested.  Errors 
of  less  than  five  percent  do  not  have  to 
be  corrected.  The  date  and  place  of  the 
test  shall  be  recorded  on  Form  FRA  F 
6180-49A.  and  the  person  conducting 
the  test  and  that  person's  supervisor 
shall  sign  the  form. 

(b)  Each  steam  generator  that  is  not 
isolated  as  prescribed  in  §  229.23(b) 
shall  be  subjected  to  a  hydrostatic 
pressure  at  least  25  percent  above  the 
working  pressure  and  the  visual  return 
water-flow  indicator  shall  be  removed 
and  inspected. 

§229.29    [Removed] 

4.  Section  229.29  is  removed. 

§229.31    [Removed] 

5.  Section  229.31  is  removed. 

6.  Section  229.46  is  revised  to  read  as 
follows: 

§  229.46    Brakes:  General. 

Additional  requirements  regarding  the 
brake  system  on  locomotives  can  be 
found  at  §§  232.103,  232.107,  and 
232.303  of  this  chapter. 

§229.47    [Removed] 

7.  Section  229.47  is  removed. 

§229.49    [Amended] 

8.  In  §  229.49,  paragraphs  (a)(1),  (b). 
and  (c)  are  removed,  and  the  paragraph 
designation  for  paragraph  (a)(2)  is 
removed. 

§§229.53-229.57    [Removed] 

9.  Sections  229.53  through  229.57  are 
removed. 

§229.59    [Amended] 

10.  In  §  229.59,  paragraphs  (a)  through 
(c)  are  removed,  and  the  paragraph 
designation  for  paragraph  (d)  is 
removed. 

11.  Appendix  B  to  Part  229  is 
amended  by  removing  the  penalty 
entries  for  §§229.29,  229.46,  229.47, 
and  229.53  through  229.57  and  by 


revising  the  penalty  entries  for  §§  229.31 
and  229.49  to  read  as  follows: 

Appendix  B  to  Part  229— Schedule 
OF  Civil  Penalties 


Section 


Viola- 
tion 


Willful 
viola- 
tion 


229.31    Main        reservoir 
test 2,500      5,000 


229.49    Main        reservoir 
system  2.500       5,000 


PART  231— [AMENDED] 

12.  Section  231.0  is  amended  by 
adding  paragraphs  (b)  (3)  througii  (5) 
and  paragraph  (f)  to  read  as  follows: 

§  231 .0    Applicability  and  penalties. 

•  *         •         «         « 

(b)*   ?   • 

(3)  A  train  of  four-wheel  coal  cars. 

(4)  A  train  of  eight-wheel  standard 
logging  cars  if  the  height  of  each  car 
from  the  top  of  the  rail  to  the  center  of 
the  coupling  is  not  more  than  25  inches. 

(5)  A  locomotive  used  in  hauling  a 
train  referred  to  in  paragraph  (b)(2)  of 
this  section  when  the  locomotive  and 
cars  of  the  train  are  used  only  to 
transport  logs. 

•  •        *        *        • 

(f)  Except  as  provided  in  paragraph  (b) 
of  this  section,  §231.31  also  applies  to 
24-inch  and  36-inch  gage  railroads. 

13.  Part  231  is  further  amended  by 
adding  §  231.31  to  read  as  follows: 

§  231 .31     Drawbars  for  freight  cars; 
standard  height 

(a)  Except  on  cars  specified  in 
paragraph  (b)  of  this  section — 

(1)  On  standard  gage  (56V2-inch  gage) 
railroads  the  ma.ximum  height  of 
drawbars  for  height  cars  (measured 
perpendicularly  fi-om  the  level  of  the 
tops  of  the  rails  to  the  centers  of  the 
drawbars)  shall  be  34V2  inches,  and  the 
minimum  height  of  drawbars  for  freight 
cars  on  such  standard  gage  railroads 
(measured  in  the  same  marmer)  shall  be 
3IV2  inches. 

(2)  On  36-inch  gage  railroads  the 
maximum  height  of  drawbars  for  height 
cars  (measured  fi-om  the  level  of  the  tops 
of  rails  to  the  centers  of  the  drawbars) 
shall  be  26  inches,  and  the  minimum 
height  of  drawbars  for  freight  cars  on 
such  36-inch  gage  railroads  (measured 
in  the  same  manner)  shall  be  23  inches. 

(3)  On  24-inch  gage  railroads  the 
maximum  height  of  drawbars  for  ft-eight 


47722  Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Proposed  Rules 


cars  (measursil  from  the  level  of  the  tops 
of  rails  to  the  centers  of  diawbafs}  shall 
be  17V2  inches,  and  the  minimum 
height  of  drawbars  for  freight  cars  on  24- 
inch  gage  railroads  (measured  in  the 
same  mjinner)  shall  be  14V2  inches. 

(b)  This  section  shall  not  apply  to  a 
railroad  all  of  whose  track  is  less  than 
24  inches  in  gage. 

14.  Appendix  B  of  Part  231  is  added 
to  read  as  follows: 

Appendix  B  to  Part  231— Schedule 
OF  Civil  Penalties  in  the  Code  of 
Federal  Regulations 


Section 

Viola- 
tion 

Willful 
viola- 
tion 

231.31     Drawt)ars,  stand- 
ard height 

2,500 

5.000 

15.  Part  232  is  revised  to  read  as 
follows: 

PART  232— TRAIN  BRAKE  SYSTEM 
SAFETY  STANDARDS 

Subpart  A — General 

Sec. 

232.1    Purpose  and  Scope. 

232.3    Applicability. 

232.5    DeBnitlons. 

232.7    Waivers. 

232.9    Responsibility  for  Compliance; 

Recordkeeping  Requirements. 
232.11     Civil  Penalties. 
232.13    Preemptive  Effect. 
232.15    General  Requirements  for  All  Train 

Brake  Systems. 
232.17    Movement  of  Trains  with  DefBctive 

Brakes. 

Subpart  B — Design  Standards  for  Train 
Brake  Systems 

232.101    General  Standards  that  Apply  to 

All  Trains  and  Equipment 
232.103    Conventional  Locomotive  Air 

Brake  Standards. 
232.105    Conventional  Train  Air  Brake 

Standards. 
232.107    Standards  Unique  to  Passsnger 

Trains. 
232.109    Blended  Brake  Standards. 
232.111     Dynamic  Brake  Standards. 
232.113    Intermediate  Speed  and  High 

Speed  Train  Standards. 
232.115    One-Way  End-of-Train  Device 

Standards. 
232.117    Two- Way  End-of-Train  Device 

Standards. 

Subpart  C — Otiadflcattons  for  Personnel 
Who  Inspect,  Maintain,  and  Test  Train  Braite 
SystMDft 

232.201  Train  Brake  System  Training 
Program  Requirements. 

232.202  General  Qualifications  for  Train 
Brake  System  Maintenance  PersonneL 

232.203  General  Qualifications  for  Train 
Brake  System  Inspection  and  Teal 
Personnel. 


232.205    Specific  Qualifications  for  Train 

Brake  System  Supervisor. 
232.207    Specific  Qualifications  for  Train 

Brake  System  Mechanical  Inspector. 
232.209    Specific  Qualifications  for  Train 

Brake  System  Electronic  Inspector. 
232.211     Specific  Qualifications  for  Train 

Crew  Member. 
232.213    Personnel  Qualification  Records 

and  Notification. 
232.215    Performance  of  Tests,  Inspections, 

and  Maintenance. 

Subpart  D — Inspection  and  Test  Standards 
for  Conventional  Freight  Train  Brake 
Systems 

232.301     Applicability. 

232.303    Locomotive  Inspection  and  Test 

Standards. 
232.305    Written  Procedures  for 

Conventional  Freight  Train  Brake  System 

Tests. 
232.307    Events  Requiring  Performance  of  a 

Class  1  Train  Brake  System  Test. 
232.309    Required  Tasks  of  Class  1  Train 

Bralie  System  Test 
232.311     Distance  Between  Class  1  Train 

Brake  System  Tests. 
232.313    Events  Requiring  the  Performance 

of  a  Class  2  Train  Brake  System  Test  for 

Conventional  Freight  Trains. 
232.315    Required  Tasks  of  Class  2  Train 

Brake  System  Test  for  Conventional 

Freight  Trains. 
232.317    Transfer  Train  Test  for 

Conventional  Freight  Trains.  _ 
232.319    Running  Test  for  Conventional 

Freight  Trains. 
232.321    Freight  Single  Car  Test  and 

Periodic  Freight  Brake  Test  for  . 

Conventional  Freight  Trains. 
232.323    Train  Brake  System  Test  for 

Conventional  Freight  Trains  Conducted 

Using  Yard  Air. 

Subpart  E — Inspection  and  Test  Standards 
for  Conventional  Pass«ng«r,  Commutar, 
and  Excursion  Train  Brake  Systems 

232.401    Test  and  Inspection  Standards  for 

Conventional  Passenger  Locomotives. 
232.403    Written  Procedures  for 

Conventional  Passenger,  Commuter,  and 

Excursion  Train  Bralae  System  Tests. 
232.405    General  Requirements  of  Class  1 

Train  Brake  System  Test  for 

Conventional  Passenger  Trains. 
232.407    Required  Tasks  of  Class  1  Train 

Brake  System  Test  for  Conventional 

Passenger  Trains. 
232.409    Distance  Between  Required  Class  1 

Brake  System  Tests  for  Conventional 

Passenger  Trains. 
232.411    General  Requirements  of  Class  2 

Train  Brake  System  Test  for 

Conventional  Passenger  Trains. 
232.413    Required  Tasks  of  Class  2  Train 

Brake  System  Test  for  Conventional 

Passeng^^  Trains. 
232.415    Running  Test  for  Conventional 

Passenger  Trains. 
232.417    Conventional  Passenger  Car  Single 

Car  Test  or  Single  Passenger  Train  Set 

Tests. 
232.419    Conventional  Passenger  Train 

Brake  System  Tests  Conducted  Using 

Yard  Air. 


232.421    Class  1  Train  Brake  System  Test  for 

Repetitive  Conventional  Passenger  and 

Commuter  Trains. 
232.423    Additional  Brake  System  Tests  for 

Repetitive  Conventional  Passenger  and 

Commuter  Trains. 
232.425    Class  1  Train  Brake  System  Test  for 

Excursion  Trains. 
232.427    Additional  Brake  System  Tests  for 

Excursion  Trains. 

Subpart  F — Inspection  and  Test  Standards 
for  Intermediate  Speed  and  High  Speed 
Train  Brake  Systems 

232.501    Qass  1  Train  Brake  System  Test  for 

Intermediate  Speed  and  High  Speed 

Trains. 
232.503    Qass  2  Train  Brake  System  Test  for 

Intermediate  Speed  and  High  Speed 

Trains. 
232.505    Running  Test  for  Intermediate 

Speed  and  High  Speed  Trains. 
232.507    Single  Car  or  Single  Passenger 

Train  Set  Test  for  Intermediate  Speed 

and  High  Speed  Trains. 

Subart  G— Requirements  for  Periodic 
Freight  Brake  Tests,  Single  Car  Tests,  and 
Single  Passenger  Train  Set  Tests 

232.601     General  Requirements. 

232.603    Required  Tasks. 

232.605    Unscheduled  Tests. 

232.607    Scheduled  Tests. 

232.609    Phase-In  Period. 

232.611     Requirements  for  Changing  the 

Required  Interval  for  the  Single  Car  Test 

or  Periodic  Freight  Brake  Test. 
232.613  Inspector  Qualifications. 
232.615    Record  Keeping  and  Stenciling 

Requirements. 
"232.617    Periodic  Freij^t Brake  Test,  Single 

Car  Test,  or  Single  Unit  Train  Test 

Equipment  and  Devices. 

Subpart  H — Maintenance  Standards  for 
Train  Brake  Systems 

232.701     General  Requirements. 

Subpart  I — Operating  Requirements  for 
Train  Brake  Systems 

232.801     General. 

232.803    Train  Information  Handling. 

232.805    Train  Brake  System  Monitoring. 

232.807    Air  Brakes. 

232.809    Tread  Brakes. 

232.811     Dynamic  Brakes. 

232.813    Two  Way  End-of-Train  Devices. 

232.815    En  Route  Failures  of  Train  Brake 

System  Components. 
232.817    Undesired  Emergency  Brake 

Application. 
232.819    Extreme  Operating  Conditions. 
232.821    Operating  Requirements  Specific  to 

Conventional  Freight  Trains. 
232.823    Operating  Requirements  Specific  to 

Intermediate  Speed.  Freight  Trains. 

Subpart  J — Tests  and  Procedures  to 
Introduce  New  Train  Brake  System 
Technology 

232.901     General. 

232.903    Pre-Revenue  Service  Tests  of  New 

Train  Brake  System  Technology. 
232.905    Introduction  of  New  Train  Brake 

System  Technology  to  Revenue  Service. 
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232.907    Follow-Up  to  Introduction  of  New 
Train  Brake  System  Technology  to 
Revenue  Service. 

Appendix  A— Schedule  of  Civil  Penalties 
(Reserved) 

Appendix  B-^>rocedures  for  Changing  the 
Required  Time  Interval  for  Periodic  Brake 
Tests 

Appendix  C— Definition  of  "Mountain  Grade 
Territory" 

Authority:  49  U.S.C.  20102,  20301-20304 
21301-21302.  and  21304.  formerly  codified 
at  45  U.S.C.  1.  3.  5.  6.  8-14.  and  16;  49  U.S.C 
20102,  20103,  20107,  20108.  20110-20112 
20114.  20131-20143.  21301.  21302,  21304^ 
21311.  24902.  and  24905.  formerly  codified 
at  45  U.S.C.  431,  437.  and  438;  49  U.S.C. 
20102.  20701-20703,  21302.  and  21304. 
formerly  codified  at  45  U.S.C  22-34;  49 
U.S.Q  103;  49  U.S.C.  20302,  20701-20703, 
and  21302,  formerly  codified  at  49  App. 
U.S.C  1655(e);  Pub.  L.  103-272  (1994);  and 
49  CFR  1.49(c),  (g),  and  (m). 

Subpart  A— General 

§  232.1    Purpose  and  scope. 

(a)  This  part  prescribes  the  minimum 
Federal  safety  standards  for  train  brake 
systems  in  current  use. 

(b)  This  part  prescribes  the  minimum 
Federal  safety  requirements  for  the 
introduction  of  new  railroad  train  brake 
system  technology. 

(c)  This  part  prescribes  the  minimum 
Federal  safety  requirements  for  brake 
systems  on  all  locomotives  except  those 
propelled  by  steam  power. 

§232.3    Applicability. 

(a)  This  part  applies  to  all  railroads 
except — 

(1)  A  railroad  that  exclusively 
operates  freight  trains  only  on  track 
inside  an  installation  which  is  not  part 
of  the  general  rai  Iroad  system  of 
transportation,  whether  or  not  that 
installation  is  insular  within  the 
meaning  of  paragraph  (a)(3)  of  this 
section. 

(2)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
transportation. 

(3)  A  railroad  that  operates  trains  only 
on  track  inside  an  installation  thiat  is 
insular;  i.e.,  if  its  operations  are  limited 
to  a  separate  enclave  in  such  a  way  that 
there  is  no  reasonable  expectation  that 
the  safety  of  the  public — except  a 
business  guest,  a  licensee  of  the  tourist 
operation  or  an  affiliated  entity,  or  a 
trespasser— would  be  affected  by  the 
operation.  An  operation  will  not  be 
considered  insular  if  one  or  more  of  the 
following  exists  on  its  line: 

(i)  A  public  highway-rail  crossing  that 
is  in  use; 

(ii)  An  at-grade  rail  crossing  that  is  in 
use; 


(iii)  A  bridge  over  a  public  road  or 
waters  used  for  commercial  navigation- 
or 

(iv)  A  common  corridor  with  a 
railroad,  i.e.,  its  operations  are  within 
30  feet  of  those  of  any  railroad. 

(b)  In  addition  to  the  trains  operated 
by  railroads  specifically  excepted  in 
paragraph  (a)  of  diis  section,  this  part 
does  not  apply  to— 

(1)  A  freight  train  of  four-wheel  coal 
cars. 

(2)  A  freight  train  of  eight-wheel 
standard  logging  cars  if  the  height  of 
each  car  from  the  top  of  the  rail  to  the 
center  of  the  coupling  is  not  more  than 
25  inches. 

(3)  A  locomotive  used  in  hauling  a 
train  referred  to  in  paragraph  (b)(2)  of 
this  section  when  the  locomotive  and 
cars  of  the  train  are  used  only  to 
transport  logs. 

§232.5    Definitions. 

(The  final  rule  may  contain  a  directory 
of  the  definitions] 

Air  Flow  Indicator  means  a  device 
used  to  indicate  the  flow  of  air.from  the 
locomotive  brake  valve  into  the  brake 
pipe. 

Air  Flow  Indicator,  AFM  means  a 
specific  air  flow  indicator  required  by 
the  air  flow  method.  The  AFM  Air  Flow 
Indicator  is  a  calibrated  air  flow 
measuring  device  which  is  cleariy 
visible  and  legible  in  daylight  and 
darkness  from  the  engineer's  normal 
operating  position.  The  indicator  face 
displays  (1)  markings  from  10  cubic  feet 
per  minute  (CFM)  to  80  CFM,  in 
increments  of  10  CFM  or  less,  and  (2) 
numerals  indicating  20,  40,  60,  and  80 
CFM  for  continuous  monitoring  of  air 
flow.  The  AFM  Air  Flow  Indicator  must 
be  used  when  performing  the  Air  Flow 
Method  of  train  brake  testing. 

Air  Flow  Method  (AFM)  means  an 
alternate  method  of  measuring  the 
leakage  of  air  from  a  train  brake  system 
by  use  of  an  AFM  air  flow  indicator.  - 
The  controlling  locomotive  on  the  train 
must  be  equipped  with  26-L  Freight 
Locomotive  Brake  Equipment,  or 
equivalent,  and  the  train  equipped  with 
an  end-of-train  device. 

Bind  means  restrict  the  intended 
movement  of  one  or  more  brake  system 
components  by  reduced  clearance,  by 
obstruction,  or  by  increased  friction. 

Blending  Valve  means  a  device  which 
combines  the  maximum  available 
dynamic  brake  retarding  force  with 
supplemental  air  brake  retarding  force. 

Block  of  Cars  means  one  or  more  cars 
coupled  together  for  the  purpose  of 
being  added  to.  or  removed,  from  a  train 
as  a  unit. 

Block  of  Cars.  Previously  Tested 
means  a  block  of  cars  that'received  a 


Class  1  brake  system  test  as  a  block,  that 
have  not  been  off  air  for  more  than  four 
hours  and  is  eligible  for  further  travel 
before  its  next  required  Class  1  brake 
system  test. 

Brake.  Air  means  a  combination  of 
devices  operated  by  compressed  air, 
arranged  in  a  system,  and  controlled 
manually  or  pneumatically,  by  means  of 
which  the  motion  of  a  car  or  locomotive 
is  retarded  or  arrested. 

Brake  Control  System  means  the 
components,  including  software  that 
either  automatically,  or  under  the 
control  of  the  engineer,  cause  changes  in 
the  retarding  force  applied  to  the  train 
by  the  brake  system. 

Brake,  Conventional  Air  means  an  air 
brake  system  designed  in  accordance 
with  the  current  Manual  of  Standards 
and  Recommended  Practices  of  the 
Association  of  American  Railroads. 

Brake,  Disc  means  a  retardation 
system  used  on  some  rail  vehicles, 
primarily  passenger  equipment,  that 
utilizes  flat  metal  discs  as  the  braking 
surface  instead  of  the  wheel  tread. 

Brake,  Disc  Friction  means  a  wheel- 
mounted  or  axle-mounted  disc  that 
provides  a  braking  surface  for  the 
friction  shoes. 

Brake,  Dynamic  means  a  train  braking 
system  whereby  the  kinetic  energy  of  a 
movfrig  train  is  used  to  generate  electric 
current  at  the  locomotive  traction 
motors,  which  is  then  dissipated 
through  banks  of  resistor  grids  in  the 
locomotive  car  body  or  back  into  the 
catenary  or  third  rail  system. 

Brake,  Eddy  Current  means  a 
magnetic  brake  that  does  not  make 
contact  with  the  track  and  operates 
independently  of  the  coefficient  of 
adhesion  between  the  wheel  and  the 
rail.  An  eddy  current  brake  is  suited  for 
use  as  a  service  brake. 

Brake,  Effective  means  a  brake  that  is 
capable  of  producing  its  required  design 
retarding  force  on  the  train. 

Brake,  Extended  Bange  Dynamic 
means  a  dynamic  brake  system  which 
maintains  a  high  retarding  effect  at 
speeds  from  approximately  25  miles  per 
hour  (mph)  to  8  mph  before  rapidly 
tapering  off. 

Brake.  Hand  means  a  manually- 
operated  system  installed  on  individual 
railroad  cars  and  locomotives  to  provide 
a  means  to  apply  brakes  independently 
of  power  brakes. 

Brake  Horsepower  Per  Wheel  means 
the  retarding  force  (in  pounds)  times 
speed  (in  feet  per  second)  divided  by 
550. 

Brake.  Hydraulic/Pneumatic  means  a 
braking  system  that  utilizes  compressed 
air  to  control  the  action  of  a  hydraulic 
piston  that  ultimately  applies  braking    - 
force  to  the  wheels. 
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Brake  Indicator  means  »  plunger  type 
device,  directly  actuated  by  bfaka 
cylinder  pressure,  whick  indicates  that 
brakes  are  applied  or  released. 

Brake,  On-Tread  Friction  means  a 
braking  system  that  uses  a  brake  shoe 
(usually  made  of  a  composition 
material)  that  acts  on  the  tread  of  the 
wheel  to  retard  the  vehicle. 

Brake  Pipe  means  the  system  of 
piping  (including  branch  pipes,  angle 
cocks,  cutout  cocks,  dirt  collectors, 
hose,  and  hose  couplings)  used  for 
connecting  locomotives  and  all  cars  for 
the  passage  of  air  to  control  the 
locomotive  and  car  brakes. 

Brake  Rheostatic  means  a  form  of 
dynamic  brake  in  which  the  maximum 
retarding  force  can  be  maintained  over 
the  entire  speed  range. 

Brake  Shoes/Pads  Aligned  with 
Tread/Disc  means  that  the  brake  shoe/ 
pad  surface  engages  the  wheel  tread  or 
disc  surface  with  no  more  than  a  1/4 
inch  overhang  on  locomotives  and 
passenger  equipment  and  no  more  than 
1/2  inch  on  freight  equipment. 

Brake  System  Software  means  the 
onboard  programmable  computer 
^      commands  to  drive  the  brake  system. 

Brake,  Track  means  a  friction  block 
that  acts  upon  the  rail  to  provide  a 
retarding  force.  The  block  may  be  either 
magnetically  actuated  or  forced  by  an 
air  cylinder.  It  is  usually  used  only  in 
emergency. 

Brake  Valve,  Automatic  means  a 
manually  operated  device  positioned  by 
the  engineer  (1)  to  control  the  flow  of  air 
into  the  equalizing  reservoir  and  brake 
pipe  for  charging  and  releasing  a  brake 
application  and  (2)  to  provide  a 
reduction  of  pressures  in  the  equalizing 
reservoir  and  brake  pipe  at  either  a 
service  or  an  emergency  rate  of  brake 
application. 

Braking.  Drag  means  a  continuous 
apphcation  of  the  train  brakes  to 
balance  the  effects  of  gravity  on  a 
descending  grade. 

Braking,  Feed  Valve/Regulating  Valve 
means  controUing  brake  pipe  pressure 
reductions  and  increases  by  manually 
adjusting  the  feed  or  regulating  valve. 

Braking,  Stop  means  an  application  o£ 
the  train  brakes  to  stop  the  train. 

Car,  Freight  means  a  vehicle  designed 
to  carry  freighi,  or  railroad  personnel,  by 
rail. 

Car,  Passenger  means  a  rail  vehicle 
designed  and  used  to  transport 
passengers. 

Change  the  Configuration  of  a  Train 
means  performing  any  operation  that 
involves  uncoupling  an  element  of  a 
train  or  that  involves  breaking  the 
continuity  of  the  train  brake  pipe  or 
brake  actuation  communication  line  of 
the  train. 


Class  1  Train  &vke  System'  Test 
means  a  test  and  inspection  (as  further 
specified  in  this  part)  by  visual 
observation  of  each  component  of  the 
air  brake  system  on  each  car  in  a  train 
to  ensure  the  air  brake  system  is  100 
percent  effective. 

Class  2  Train  Brake  System  Test 
means  a  test  (as  further  specified  in  this 
part)  of  brake  pipe  integrity  and 
continuity  from  controlling  locomotive 
to  rear  car.  after  the  brake  pipe  has  been 
extended  or  divided  by  adding  or 
removing  cars  or  locomotives  at  an 
intermediate  terminal. 

Cold  Weather  Operation  means 
operation  of  trains  when  the  ambient 
temperature  drops  below  10  degrees 
Fahrenheit  {¥)  ( — 12.2  degrees  Celsius 
(C)). 

Control  Valve  means  that  part  of  the 
air  brake  equipment  on  each  car  or 
locomotive  that  controls  the  charging, 
apphcation,  and  release  of  the  air 
brakes. 

Disc  Brake  Rotor  means  a  rotating  disc 
attached  to  a  wheel  or  axle  which 
absorbs  friction  braking  energy. 

Effective  Brake  Shoe/Pad  Limits 
means  a  condemning  thickness  of  on- 
tread  brake  shoes  of  3/8  inch  for  cast 
metal  and  1/4  inch  for  composition 
shoes/pads. 

Emergency  Application  means  a  brake 
application  resulting  Ln  the  maximum 
retarding  force  available  from  the  train 
brake  system. 

End-of-Train  Device,  One-way  means 
a  telemetry  device  that  fully  complies 
with  Federal  regulations  and  that 
transmits  rear-o£-train  brake  pipe 
pressure  to  a  display  imit  visible  to  the 
engineer  in  the  cab  of  the  controlling 
locomotive. 

End-of-Train  Device,  Two-way  means 
a  device  having  front-of- train  and  rear- 
of-train  elements  that  fully  comply  with 
Federal  regulations  and  that  are  capable 
of  transmitting  specific  information  or 
commands  to  each  other.  The  rear  unit 
transmits  the  rear-of-tiain  brake  pipe 
pressure  to  a  front-of-train  display  and 
initiates  braking  from  the  rear  of  the 
train  upon  receipt  of  an  appropriate 
command  from  the  front  element.  The 
front  element  shall  be  capable  of 
receiving  and  displaying  rear-of-train 
brake  pipe  pressure  from  the  rear 
element  and  transmitting  an  emergency 
bral(  e  command  to  the  rear  device. 

Equalizing  Reservoir  means  a  small 
reservoir  containing  a  small  voltune  of 
air  whose  pressure  is  controlled  by  the 
automatic  brake  valve  and  which,  in 
tuxn,  pilots  the  pressure  to  the  brake 
pipe. 

Emergency  Reduction  means  a 
depiction  of  brake-pipe  pressure  at  a 


rate  sufficiently  rapid  to  move  the 
operating  valve  to  emergency  position. 

Foul  means  restrict  the  intended 
movement  of  one  or  more  brake  system 
components  because  it  snagged, 
entangled,  or  twisted. 

Full  Service  Application  means  a 
brake  application  which  results  from 
one  or  more  brake-pipe  reductions 
sufficient  in  amount  to  cause  a  full 
service  reduction. 

Full  Service  Reduction  means  a 
service  reduction  sufficient  in  amount  . 
to  cause  equalization  of  pressiue  in 
brake  cylinder  with  pressure  in  the 
reservoir  from  which  compressed  air  is 
supplied  to  the  brake  cylinder. 

High  Speed  Service  means  revenue 
service  provided  by  trains  that  operate 
at  a  maximum  speed  of  greater  than  79 
mph  but  less  than  or  equal  to  125  mph. 

High  Utilization  Equipment  means 
railroad  equipment  that  meets  one  or 
more  of  the  following  criteria: 

(1)  Is  highway  equipment  adapted  to 
ride  on  rails. 

(2)  Travels  90,000  miles  or  more  per 
year  in  train  movements. 

Initial  Terminal  means  a  point  where 
a  Class  1  test  of  a  train  brake  system  is 
required.  An  initial  terminal  point 
includes  any  one  of  the  following: 

(1)  The  point  of  origin  of  a  train,  the 
point  where  a  train  is  initially  made  up 
(assembled). 

(2)  A  point  where  a  Class  1  brake 
system  test  is  required  on  cars  added  to 
the  train. 

(3)  A  point  where  a  train  is  required 
to  have  a  new  Class  1  brake  system  test 
because  that  train  has  travelled  the 
maximum  permissible  distance  since  its 
last  Class  1  train  brake  system  tesL 

(4)  A  point  where  cars  that  have  not 
been  connected  to  a  supply  of 
compressed  air  (that  have  been  "off  air") 
for  more  than  four  hours  are  added  to 

a  train. 

Locomotive  means  a  piece  of  on-track 
equipment  other  than  hi-rail. 
specialized  maintenance,  or  other 
similar  equipment — 

(1)  With  one  or  more  propelling 
motors  designed  for  moving  eouipment; 

(2)  With  one  or  more  propelling 
motors  designed  to  carry  freight  or 
passenger  traffic  or  both;  or 

(3)  Without  propelling  motors  but 
with  one  or  more  corrtrol  stands. 

Locomotive  Cab  means  compartment 
or  space  aboard  a  locomotive  where  the 
control  stand  is  located  and  is  normally 
occupied  by  the  engineer  when  the 
locomotive  is  being  operated. 

Locomotive,  Control  Cab  means  a 
locomotive  without  propelling  motors 
but  with  one  or  more  control  stands. 

Locomotive,  Controlling  means  the 
locomotive  from  which  the  engineer 
exercises  control  over  the  train. 


Locomotiw,  Road  means  a  locomotive 
used  to  power  trains  over  main  track. 
Mountain  Grade  Territory  means  a 
section  of  track  of  distance,  D.  with  an 
average  grade  of  1.5  percent  or  more 
over  Ibat  distance  which  satisfies  the 
relationship  described  in  Appendix  C  of 
this  part. 

Off  Air  means  a  block  of  cars  that  is 
not  connected  to  a  source  of  compressed 
air. 

Operating  Valve  meaas  a  device  on 
each  car,  the  operation  of  which  result 
in  (1)  admission  of  air  to  brake  cylinder. 
(2)  release  of  air  from  brake  cylinder, 
and  (3)  charging  of  one  or  more 
reservoir. 

Previously  Tested  Block  means  a 
block  of  cars  that  received  and  passed 
a  Class  1  brake  system  test  as  a  block. 
Piston  Travel  means  the  amount  of 
linear  movement  of  the  air  brake  hollow 
rod  (or  equivalent)  or  piston  rod  when 
forced  outward  by  movement  of  the 
piston  in  the  brake  cylinder  or  actuator 
and  limited  by  the  brake  shoes  being 
forced  against  the  wheel  or  disc. 

Point  of  Origin,  Commuter  Train - 
means  departure  yard  associated  with 
the  terminal  where  passengers  may 
board  a  commuter  train  for  the  first  time 
that  calendar  day. 

Point  of  Origin,  Freight  Train  means 
the  point  where  a  train  is  originally 
made  up  (assembled). 

Point  ojf  Origin,  Passenger  Train 
means  the  departure  associated  with  the 
terminal  where  the  initial  passengers 
may  board  for  a  departing  passenger 
train. 

Power  Brakes  means  all  apparatus  or 
components  used  to  be  operated  by 
power  sources  to  produce  the  necessary 
retarding  force  to  safely  decelerate  a 
train. 

Power  Brake  Defect  means  an 
equipment  defect  that  could  adversely 
affect  the  abihty  of  a  train's  power  brake 
system  to  apply  a  retarding  force  to  the 
train  that  is  discovered  by  an  FRA  or 
State  inspector  during  an  inspection  of 
an  outbound  train  declared  ready  for 
departure  by  the  railroad.  Power  brake 
defects  include:  brake  rigging  that  is 
damaged,  binds,  or  fouls;  piston  travel 
outside  the  effective  range;  a  brake  shoe 
or  pad  that  is  damaged  or  excessively 
worn,  or  that  overrides;  a  brake  that 
does  not  set  or  release;  an  inoperative 
two-way  end-of-train  device;  a  car  that 
is  past  due  for  a  scheduled  periodic 
freight  brake  test  or  single  car  test;  and 
a  failiue  to  perform  a  proper  Class  1  or 
Class  2  brake  test  when  required. 

Power  Brake  Defect  Ratio  means  the 
total  nimiber  of  cars  determined  to  have 
power  brake  defects,  divided  by  the 
total  number  of  cars  inspected  for  a 
specified  period  of  time.  The 


inspections  will  be  conducted  by 
Federal  or  State  inspectors  on  outbound 
trains  declared  ready  for  departure  by 
the  railroad. 

Power  Brake  Defect  Ratio,  Quarterly 
means  the  system  wide  composite 
power  brake  defect  ratio  for  a  raihoad. 
taken  over  the  period  of  a  calendar 
quarter  starting  January  1.  April  1,  July 
1  or  October  1. 

Qualified  Train  Brake  System 
Electronic  Inspector  means  a  person 
who  has  demonstrated  the  knowledge 
and  skills  necessary  to  inspect,  test,  and 
maintain  the  electronic  parts  of  train 
brake  systems  to  FRA  standards.  A 
Qualified  Brake  System  Electronic 
Inspector  meets  the  minimum 
requirements  of  §  232.209. 

Qualified  Train  Brake  System 
Mechanical  Inspector  means  a  person 
who  has  demonstrated  the  knowledge 
and  skills  necessary  to  inspect,  test,  and 
maintain  the  mechanical  parts  of  train 
brake  systems  to  FRA  standards.  A 
Qualified  Brake  System  Mechanical 
Inspector  meets  the  minimum 
requirements  of  §  232.207. 

Qualified  Train  Brake  System 
Supervisor  means  a  person  who  has 
demonstrated  the  knowledge  and  skills 
necessary  to  supervise  the  work  of 
personnel  who  test,  inspect,  and 
maintain  train  brake  systems.  A 
qualified  Train  Brake  System  Supervisor 
meets  the  minimum  requirements  of 
§232.205. 

Qualified  Train  Crew  Member  means 
a  person  who  has  demonstrated  the 
knowledge  and  skills  necessary  to 
inspect  or  to  test  the  mechanical  parts 
of  train  brake  systems  to  FRA  standards. 
A  Quahfied  Train  Crew  Member  meets 
the  minimum  qualifications  for 
performing  train  brake  system 
inspections  and  tests  given  in  §  232.211. 

Railroad  means  all  forms  of  non- 
highway  ground  transportation  that  run 
either  on  rails  with  a  gage  of  greater 
than  or  equal  to  24  inches  or  on 
electromagnetic  guideways,  including 
(1)  commuter  or  other  short-haul  rail 
passenger  service  in  a  metropohtan  or 
suburban  area  and  (2)  high  speed 
ground  transportation  systems  that 
cormect  metropolitan  areas,  without 
regard  to  whether  they  use  new 
technologies  not  associated  vdth 
traditional  raifroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

Respond  as  Intended  means  to 
produce  the  result  that  a  device  or 
system  is  designed  to  produce. 

Running  Test  means  a  test  of  a  brake 
system  (air.  dynamic,  etc.)  while  in 
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motion  to  verify  the  retarding  force  of 
the  brake. 

Semi-permanently  Coupled  means 
couphng  and  uncoupling  of  each  unit  in 
a  train  can  only  be  performed  safely 
while  at  a  maintenance  or  shop  location 
where  personnel  can  safely  get  under  or 
between  units  in  order  to  operate  the 
coupler. 

Sensor.  Brake  Application  Force 
means  a  device  that  measures  and 
indicates  the  actual  force  between  a 
friction  element  (e.g.,  brake  shoe,  disc 
pad)  and  the  wheel  or  disc. 

Sensor,  Brake  Pad  Thickness  means  a 
device  that  measures  and  indicates  the 
thickness  of  a  brake  shoe  or  disc  brake 
pad. 

Sensor,  Piston  Travel  means  a  device 
that  measures  and  indicates  the  linear 
movement  of  a  brake  cylinder  piston  or 
brake  actuator. 

Sensor,  Reliable  Train  Brake  S\-stem 
means  a  sensor  that  is  fail-safe  and  has 
a  failure  rate  of  less  than  2  percent  with 
a  98-percent  level  of  confidence  in  the 
time  interval  between  required  single 
car  tests  for  the  car  on  which  the  sensor 
is  installed. 

Sensor,  Wheel  Heating  means  a  device 
that  measures  and  indicates  the 
temperature  of  the  wheel  tread. 

Service  Application  means  a  brake 
application  that  results  from  one  or 
more  service  reductions. 

Service  Reduction  means  a  decrease 
in  brake  pipe  pressure,  usually  from  6 
to  25  pounds  per  square  inch  (psi)  at  a 
rate  sufficiently  rapid  to  move  the 
operating  valve  to  service  position,  but 
at  a  rate  not  rapid  enough  to  move  the 
operating  valve  to  emergency  position. 

Single  Car  Test  means  a 
comprehensive  test  of  the  functioning  of 
all  critical  brake  system  components 
installed  on  an  individual  car.  Single 
car  tests  may  be  conducted  within  a 
predefined  period  of  time  and/or  when 
components  of  the  brake  system  are 
removed,  repaired,  or  replaced. 

Single  Car  Test,  Conventional  Freight 
Brake  means  a  comprehensive  "Freight 
Single  Car  Test"  of  the  air  brake  system 
on  a  freight  car  in  accordance  with  the 
AAR  Standard  S-486.  Section  4.0, 
contained  in  the  AAR  "Manual  of 
Standards  and  Recommended  Practices, 
Section  E.  Part  11"  (November  1992). 
The  test  is  required  when  certain  repairs 
as  defined  in  §  232.605  are  made  to  the 
brake  svstem. 

Single  Car  Test,  Conventional 
Passenger  Car  means  a  comprehensive 
test  of  a  conventional  brake  system  on 
a  passenger  car  in  accordance  with  the 
AAR  Standard  S-044,  contained  in  the 
AAR  "Instriiction  Pamphlet  5039-4. 
Supp.  3"  (April  1991).  The  test  is 
required  on  a  periodic  basis  and  when 
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components  of  the  brake  system  are 
removed,  repaired,  or  replaced. 

Single  Car  Test.  Conventional 
Periodic  Freight  Brake  means  a 
"Periodic  Freight  Brake  Test"  of  the 
brake  system  on  a  freight  car  in 
accordance  with  the  Association  of 
American  Railroads  (AAR)  Standard  S- 
486,  Section  3.0,  contained  in  the  AAR 
"Manual  of  Standards  and 
Recommended  Practices.  Section  E,  Part 
11"  (Nov.  1992).  The  test  is  required  on 
a  periodic  basis  depending  on  car 
utilization. 

Single  Car  Test  Device  means  a  device 
capable  of  controlling  the  application 
and  release  of  the  brakes  on  a  single  car 
through  defined  orifices  and  of 
measuring  air  flow. 

Single  Passenger  Train  Set  Test  means 
a  test  equivalent  to  the  single  car  test, 
but  conducted  on  a  passenger  train  set 
as  a  unit  rather  than  a  car  at  a  time. 

Slack  Adjuster,  Automatic  means  an 
appliance  for  automatically  adjusting 
brake  cylinder  pviston  travel  to  a 
predetermined  length. 

Spot  Checks  means  random  checks  of 
train  brake  system  inspections,  tests,  or 
maintenance  operations  conducted  by 
qualified  train  brake  system  supervisors. 

Switching  Service  means  the 
classiflcation  of  cars  according  to 
commodity  or  destination;  assembling 
of  cars  for  train  movements;  changing 
the  position  of  cars  for  purposes  of 
loading,  unloading,  or  weighing;  placing 
of  locomotives  and  cars  for  repair  or 
storage;  or  moving  of  rail  equipment  in 
connection  with  work  service  that  does 
not  constitute  a  road  movement. 

Track,  Main  means  a  track,  other  than 
an  auxiliary  track,  extending  through 
yards  or  between  stations,  upon  which 
trains  are  operated  by  timetable  or 
mandatory  directives  or  both,  or  the  use 
of  which  is  governed  by  a  signal  system. 

Train  means  one  or  more  locomotives 
coupled  with  one  or  more  rail  cars, 
except  during  switching  operations  or 
where  the  operation  is  that  of  classifying 
rail  cars  within  a  railroad  yard  for  the 
purpose  of  making  or  breaking  up  trains. 

Train  Air  Brake  System  means  an 
arrangement  of  air  brake  equipment 
wherein  (1)  air  is  stored  in  reser\oirs  on 
cars  and  locomotives;  (2)  an  operating 
valve,  such  as  a  control  valve  causes  the 
brakes  to  apply  and  release  through 
changing  the  brake-pipe  pressure;  and 
(3)  a  reduction  in  the  brake-pipe 
pressure  tends  to  cause  a  brake 
application,  and  an  increase  in  the 
brake-pipe  pressure  tends  to  cause  a 
brake  release. 

Train  Brake  Communication  Line 
means  the  communication  link  between 
the  locomotive  and  cars  by  which  the 
brake  commands  are  transmitted.  This 


may  be  a  pneumatic  pipe,  electrical  line, 
or  radio  signal. 

Train  Brake  Information  System 
means  the  set  of  procediu«s  developed 
by  a  railroad  to  ensure  all  information 
on  the  present  status  of  a  train  brake 
system  is  communicated  to  the  crew  of 
the  train  as  they  take  responsibility  for 
the  train. 

Train  Brake  System  means  all 
apparatus  or  components  involved  to 
produce  a  retarding  force  to  decelerate 
a  train.  The  train  brake  system  includes, 
but  is  not  limited  to: 

(1)  Brake  controls, 

(2)  Brake  system  software, 

(3)  Brake  sensors  or  monitors, 

(4)  All  air  brake  components, 

(5)  All  forms  of  dynamic  brake 
components, 

(6)  All  inter-cormecting 
communication  lines  or  data  links, 

(7)  Hand  brakes,  and 

(8)  All  other  apparatus  required  to  or 
involved  in  producing  a  retarding  force 
on  a  train. 

Train  Brake  System  Inspection  means 
a  visual  inspection  and  observation  of 
the  functioning  of  train  brake  system 
components  in  yards  by  a  qualified  train 
brake  system  inspector  or  a  qualified 
train  crew  member  to  determine  that 
brakes  are  being  applied  and  released 
correctly. 

Train  Brake  System  Monitoring  means 
the  procedures  used  by  an  engineer  to 
monitor  the  status  of  the  train  brake 
system  while  the  train  is  enroirte. 

Train  Brake  System  Test  means  a 
process  or  series  of  procedures 
performed  to  determine  the  operational 
status  of  a  train  brake  system.  Train 
Brake  System  Tests  include: 

(1)  Class  1  Tests, 

(2)  Class  2  Tests. 

(3)  Running  Tests,  and 

(4)  Transfer  Tests. 

Train.  Commuter  means  a  train  used 
to  transport  passengers  on  a  daily  basis 
to  and  from  major  centers  of 
employment. 

Train,  Conventional  means  a  train 
that  operates  at  79  mph  or  less. 

Train,  Excursion  means  a  train  that 
carries  passengers  on  recreational  runs, 
often  using  antiquated  equipment,  with 
conveyance  of  the  passengers  to  a 
particular  destination  not  being  the 
principle  purpose. 

Train,  Freight  means  any  train  using 
a  portion  of  the  general  railroad  system 
comprised  only  of  cars  designed  to  haul 
freight  of  some  type. 

Train.  Heavy  means  a  train  of  more 
than  8.000  total  trailing  tons. 

Train,  High  Speed  means  a  train  that 
operates  at  speeds  greater  than  125  mph 
but  not  exceeding  160  mph. 


Train,  Intermediate  Speed  means  a 
train  that  operates  at  speeds  greater  than 
79  mph  but  not  exceeding  125  mph. 

Train,  Local  means  a  train  that  travels 
between  a  point  of  origin  and  a  point  of 
final  destination,  assigned  to  perform 
switching  service  enroute. 

Train,  Long  means  a  traifl  exceeding 
a  total  length  of  5.000  feet. 

Train,  MU  Commuter  means  a 
commuter  train  madeup  of  electrically 
self-propelled  cars  with  provisions 
made  to  control  all  the  propulsion 
motors  in  the  train  from  a  single 
controller. 

Train,  Passenger  means  a  train  (using 
a  portion  of  the  general  railroad  system) 
to  transport  passengers  excluding 
excursion  and  commuter  trains.  If  a 
train  is  composed  of  a  mixture  of 
passenger  and  freight  equipment,  that 
train  is  a  passenger  train  for  the 
purposes  of  this  part. 

Train,  Revenue  Service  means  a  train 
that  provides  service  to  the  customers  of 
a  railroad,  whether  or  not  compensation 
is  received  by  the  railroad. 

Train,  Road  means  a  train  that  travels 
.over  main  track. 

Train  Set,  Passenger  means  a 
passenger  train  including  the 
locomotive(s)  or  power  car(s)  and 
passenger  cars  that  are  semi- 
permanently coupled  to  operate  as  a 
single  unit.  The  individual  components 
are  uncoupled  only  for  emergencies  or 
maintenance. 

Train,  Transfer  means  a  train  that 
travels  between  a  point  of  origin  and  a 
point  of  final  destination  located  less 
than  20  miles  apart,  without 
intermediate  switching. 

Train,  Unit  Freight  means  a  train 
composed  of  cars  of  a  common  type  or 
purpose  that  normally  remain  coupled 
that  is  used  to  transport  a  single 
commodity  from  a  single  point  of  origin 
to  a  single  destination. 

Train,  Work  means  a  non-revenue   . 
service  train  used  for  the  administration 
and  upkeep  service  of  the  railroad. 

Train,  Yard  means  a  train  used  only 
to  perform  switching  functions  within  a 
single  yard  area. 

Wheels  Free  of  Cracks  means  freight 
car  and  conventional  passenger  car 
wheels  with  no  visible  cracks  in  the 
tread  surface  or  flange  of  the  wheel. 

Worst  Case  Adhesion  Conditions 
means  the  minimum  available  wheel-to- 
rail  adhesion  irrespective  of  speed, 
condition  of  the  rail,  or  condition  of  the 
wheel. 

Yard  means  a  system  of  tracks  within 
defined  limits  provided  for  the  making 
up  of  trains,  storing  of  cars,  and  other 
purposes.  . 


Yard  Air  Test  means  a  train  brake 
system  test  conducted  using  a  source  of 
compressed  air  other  than  a  locomotive. 

Zero  Slack  means  slack  action 
between  each  two  units  in  a  train  is  less 
than  one  inch. 

§232.7    Waivws. 

(a)  Any  person  may  petition  the 
Federal  Railroad  Administration  for  a 
waiver  of  compliance  with  any 
requirement  prescribed  in  this  part. 

(b)  Each  petitioo  for  a  waiver  under 
this  section  must  be  filed  in  the  manner 
and  contain  the  information  required  by 
part  21 1  of  this  chaprter. 

(c)  If  the  Administrator  finds  the 
waiver  of  compliance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  the 
Administrator  deems  necessary. 

§  232.9    RcsponsitMtlty  tor  compliance; 
recordkeeping  requkenients. 

(a)  A  railroad  subject  to  this  part  shall 
not  use,  haul,  p>errait  to  be  used  or 
hauled  on  its  line,  offer  in  interchange-, 
or  accept  in  interchange  any  train, 
railroad  car,  or  locomotive  with  one  or 
more  conditions  not  in  compliance  with, 
this  part;  however,  a  railroad  shall  not 
be  liable  for  a  civil  penalty  for  such 
action  if  such  action  is  in  accordance 
with  §232.17.  For  purposes  of  this  part, 
a  train,  railroad  car.  or  locomotive  will 
be  considered  in  use  prior  to  departure 
but  after  it  has  received,  or  should  have 
received,  the  inspection  required  for 
movement  and  is  deemed  ready  for 
ser\'ice. 

(b)  Although  many  of  the 
requirements  of  this  part  are  stated  in 
terms  of  the  duties  of  a  railroad,  when 
any  person  performs  any  funciion 
required  by  this  part,  that  person 
(whether  or  not  a  railroad]  is  required  to 
perform  that  function  in  accordance 
with  this  part. 

(c)  Whenever  a  railroad  is  required  to 
perform  a  duty  or  task  pursuant  to  this 
part,  the  railroad  shall  develop  and 
implement  written  procedures  covering  - 
the  perfonnance  of  those  duties  or  tasks. 

(d)  Whenever  a  railroad  is  required  to  - 
develop  and  maintain  written  records  or 
procedures  pursuant  to  this  part,  the 
railroad  shall  make  those  written 
records  or  procedures  available  to  FRA 
upon  request. 

§232.11    Civil  Penalties. 

Any  person  (including  but  not  limited 
to  a  railroad;  any  manager,  supervisor, 
official,  or  other  employee  or  agent  of  a 
railroad;  any  owner,  manufacturer, 
lessor,  or  lessee  of  railroad  equipment, 
track,  or  facilities;  any  employee  of  such 
owner,  manufacturer,  lessor,  lessee,  or 


independent  contractor)  who  violates 
any  requirement  of  this  part  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
but  not  more  than  $10,000  per  violation, 
except  that:  Penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  Injury, 
a  penalty  not  to  exceed  $20,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  Appendix  A  contains  a 
schedule  of  civil  penalty  amounts  used 
in  connection  with  this  part. 

§  232. 1 3    Preemptive  effect 

(a)  Under  49  U.S.C.  20106.  formerly 
contained  in  section  205  of  the  Federal 
Raihoad  Safety  Act  of  1970  and  codified 
at  45  U.S.C  434,  issuance  of  this  part 
preempts  any  Slate  law,  rule,  regulation, 
order,  or  standard  covering  the  same 
subject  matter,  except  for  a  provision 
directed  at  a  local  safety  hazard  if  that 
provision  is  consistent  with  this  part 
and  that  does  not  impose  an  undue 
burden  on  interstate  commerce. 

(b)  FRA  does  not  intend  by  issuance 
of  this  part  to  preempt  provisions  of 
State  criminal  law  that  impose  sanctions 
for  reckless  conduct  that  leads  to  actual 
loss  of  life,  injury,  or  damage  to 
property,  whether  such  provisions 
apply  specifically  to  railroad  employees 
or  generally  to  the  pubUc  at  large. 

§  232.15    General  requirements  for  alt  train 
bralie  systems. 

(a)  A  train  brake  sj-stem  shall  be 
capable  of  stopping  the  train  with  a 
service  application  from  its  maximum 
operating  speed,  under  the  worst  case 
adhesion  conditions,  within  the  signal 
spacing  existing  on  the  track  over  which 
the  train  is  operating. 

(b)  If  a  train  brake  communication 
line  uses  other  than  solely  pneumatic 
technology,  the  integrity  of  the  train  line 
shalllje  monitored  by  the  brake  control 
system.  If  the  integrity  of  the 
communication  line  is  broken,  the  train 
shall  be  stopped. 

{c)_A  train  brake  system  shall  respond ' 
as  intended  to  signals  from  the  train 
brake  line. 

(d)  Prior  to  departure  from  an  initial 
terminal  point  or  point  of  origin,  a  traiii 
shall  have  a  100  percent  functional  train 
brake  system. 

(e)  At  points  other  than  an  initial 
terminal  point,  no  train  shall  move  if 
more  than  15  percent  of  the  cars  in  that 
train  have  brakes  cut  out.  A  car  has  its 
brakes  cut  out  if  the  brakes  on  one  or 
more  axles  of  that  car  are  tut  out.. 


(f)  Each  car  in  a  train  shall  have  its  air 
brakes  in  effective  operating  coiKiition 
unless  the  car  is  being  moved  for  repairs 
in  accordance  with  §  232.17.  A  car's  air 
brakes  are  not  in  effective  operating 
condition  if  its  brakes  are  cut  out  or 
inoperative  or  if  the  piston  travel 
exceeds: 

(1)  lOVi  inches  for  cars  equipped  with 
nominal  12-inch  stroke  brake  cylinders; 

(2)  The  piston  travel  Umits  indicated 
on  the  badge  plate  for  that  brake 
cylinder;  or 

(3)  12.5  percent  less  than  the  total 
possible  piston  travel  for  that  brake 
cylinder. 

(g)  The  emergency  application  feature 
of  the  train  brake  system  shall  be 
available  at  ail  times. 

(h)  Each  raihoad  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  a  written  program  to  train 
and  qualify  all  personnel,  including 
contract  persoimel,  responsible  for  the 
inspection,  testing,  and  maintenance  of 
train  brake  systems  pursuant  to  the 
requirements  contained  in  subpart  C  of 
this  part. 

(i)  Each  raihoad  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  a  written  program  to  have 
qualified  train  brake  system  supen'isors 
perform  random  spot  checks  of 
inspection  and  maintenance  of  train 
brake  systems.  As  part  of  this  program, 
each  railroad  shall — 

(1)  Conduct  spot  checks  daily  at  each 
location  and  during  each  shift  where  a 
qualified  train  brake  system  suppr\'isor 
is  regularly  scheduled  to  work. 

(2)  Conduct  spot  checks  weekly  at 
locations  or  on  shifts  where  a  qualified 
train  brake  system  supervisor  is  not 
normally  scheduled  to  work. 

(3)  Conduct  the  spot  checks 
randomly. 

(4)  Establish  a  means  to  document  to 
FRA  that  spot  checks  are  being 
performed  as  required.  This 
documentation  shall  include  a  rtx;ord 
of— 

(i)  The  qualified  supervisor's  name. 

(ii)  The  super\'isor's  current 
qualification  status. 

(iii)  The  date,  place,  and  time  of  the 
spot  check. 

(iv)  What  was  spot  checked. 

(v)  The  findings  of  the  spot  check. 

(j)  The  following  requirements  apply 
to  cold  weather  operations: 

(1)  After  January  1,  1996,  all  new  and 
rebuilt  locomotives  operating  under 
cold  weather  conditions  that  do  not 
meet  any  of  the  conditions  contained  in 
tj  232. 103(e)  (1 )  and  (2)  shall  be 
equipped  with  brake  air  system  air 
dryers  capable  of  a  30  degrees  F.  air  dtvv 
point  tlepmssion  at  a  100  cfm  air  flow   ■ 
rate. 
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(2)  No  chemicals  shall  be  placed  in 
the  train  air  brake  system. 

(k)  A  single  car  or  single  passenger- 
train-set  test  shall  be  performed 
whenever  any  part  of  the  train  brake 
system  has  been  removed,  repaired,  or 
replaced. 

(I)  Except  cars  equipped  with  nominal 
12-tnch  stroke  (SVz  and  10-Lnch 
diameters)  brake  cylinders,  all  cars  shall 
be  stencilled  or  shall  be  equipped  with 
a  badge  plate  with  the  permissible  brake 
cylinder  piston  travel  range  for  that  car. 
The  badge  plate  shall  be  located  so  that 
it  may  be  easily  read  and  understood  by 
a  person  positioned  safely  beside  the  car 
or  locomotive. 

(m)  Train  brake  system  brake  shoes 
and  disc  pads  shall  have  at  least  the 
minimum  thickness  necessary  to  safely 
travel  the  maximum  distance  the  train  is 
allowed  to  travel  between  Class  1  brake 
system  tests.  The  following  shall  be  the 
minimum  thicknesses  measured  at  any 
location  on  the  shoe: 

(1)  For  500-mile  trains,  Vz  inch  for 
cast  metal  and  Vs  inch  for  composition 
shoes/pads. 

(2)  For  1,500-mile  trains,  V2  inch  for 
cast  metal  and  Vb  inch  for  composition 
shoes/pads. 

(3)  For  2,500-mile  trains,  ^/le  inch  for 
.  cast  metal  and  Vio  inch  for  composition 

shoes/pads. 

(4)  For  3,500-mile  trains,  Vs  inch  for 
cast  metal  and  V2  inch  for  composition 
shoes/pads. 

(n)  Railroad  or  contractor  supervisors 
shall  be  held  jointly  responsible  with 
inspectors  and  train  crew  members  for 
the  condition  and  proper  functioning  of 
train  brake  systems. 

§  232.17    Movement  of  cars  or  iocomotives 
witti  defective  brakes  for  repairs. 

(a)  General  provision.  Except  as 
provided  in  paragraph  [b)  of  this 
section,  a  railroad  car  or  locomotive 
with  one  or  more  conditions  not  in 
compliance  with  this  part  may  be  used 
or  hauled  without  civil  penalty  liability 
under  this  part  only  if  all  of  the 
following  conditions  are  met: 

(1)  The  defective  car  or  locomotive  is 
properly  equipped  in  accordance  with 
the  Safety  Appliance  Acts  and  the 
requirements  of  this  part. 

(2)  The  car  or  locomotive  becomes 
defective  while  it  is  being  used  by  the 
railroad  on  its  line  or  becomes  defective 
on  the  line  of  a  cormecting  railroad  and 
is  properly  accepted  in  interchange  for 
repairs  in  accordance  with  paragraph 
(a)(7)  of  this  section. 

(3)  The  railroad  first  discovers  the 
defective  condition  of  the  car  or  - 
locomotive  prior  to  moving  it  for 
repairs. 

(4)  The  movement  of  the  defective  car 
or  locomotive  for  repairs  is  from  the 


location  where  the  car  or  locomotive  is 
first  discovered  defective  by  the 
railroad. 

(5)  The  defective  car  or  locomotive 
could  not  be  repaired  at  the  place  where 
the  railroad  first  discovers  it  to  be 
defective. 

(6)  The  movement  of  the  car  or 
locomotive  is  necessary  to  make  repairs 
to  the  defective  condition. 

(7)  The  repair  point  to  which  the  car 
or  locomotive  is  being  taken  is  the 
nearest  available  repair  point  on  the  line 
of  the  railroad  where  the  car  or 
locomotive  was  first  found  to  be 
defective  or  is  the  nearest  available 
repair  point  on  the  line  of  a  connecting 
railroad  if: 

(i)  The  connecting  railroad  elects  to 
accept  the  defective  car  or  locomotive 
for  such  repair;  and 

(ii)  The  nearest  available  repair  point 
on  the  line  of  the  connecting  railroad  is 
no  farther  than  the  nearest  available 
repair  point  on  the  line  of  the  railroad 
where  the  car  or  locomotive  was  found 
defective. 

(8)  The  movement  of  the  defective  car 
or  locomotive  for  repairs  is  not  by  a 
train  that  is  departing  the  initial 
terminal  or  point  of  origin  for  that  train. 

(9)  The  movement  of  the  defective  car 
or  locomotive  for  repairs  is  not  by  a 
train  having  more  than  15  percent  of  the 
cars  in  the  train  with  the  brakes  cut  out. 

(10)  The  defective  car  or  locomotive  is 
not  subject  to  a  Special  Notice  for 
Repair  under  part  216  of  this  chapter, 
unless  the  movement  of  the  defective 
car  is  made  in  accordance  with  the 
restrictions  contained  in  the  Special 
Notice. 

(11)  Except  for  cars  or  locomotives 
with  brakes  cut  out  emtjute  and 
locomotives  not  in  compliance  with  this 
part  moving  light  or  dead  within  a  yard 
at  speeds  that  do  not  exceed  10  mph, 
the  following  additional  requirements 
are  met: 

(i)  A  qualified  person  shall 
determine — 

(A)  That  it  is  safe  to  move  the  car  or 
locomotive;  and 

(B)  The  maximum  speed  and  other 
restrictions  necessary  for  safely 
conducting  the  movement. 

(ii)  The  person  in  charge  of  the  train 
in  which  the  car  or  locomotive  is  to  be 
moved  shall  be  notified  in  writing  and 
inform  all  other  crew  members  of  the 
presence  of  the  defective  car  or 
locomotive  and  the  maximum  speed 
and  other  restrictions  determined  under 
paragraph  (a)(n)(i)(B)  of  this  section.  A 
copy  of  the  tag  or  card  described  in 
paragraph  (a)(ll)(iii)  of  this  section  may 
be  used  to  provide  the  notification 
required  by  paragraph  (a)(ll)(ii)  of  this 
section. 


(iii)  A  tag  or  card,  bearing  the  words 
"bad  order"  or  "home  shop  for  repairs" 
shall  be  securely  attached  to  each  side 
of  a  defective  car,  or  in  the  case  of  a 
defective  locomotive  a  tag  or  card 
bearing  the  words  "non-complying 
locomotive"  shall  be  securely  attached 
to  the  control  stand  on  each  MU 
locomotive  or  cab  control  locomotive 
and  to  the  isolation  switch  or  near  the 
engine  start  switch  on  every  other  type 
of  locomotive.  These  tags  or  cards  shall 
be  readable  and  contain  the  following 
information: 

(A)  The  car  or  locomotive  number; 

(B)  The  name  of  the  inspecting 
railroad; 

(C)  The  inspection  location  and  date; 

(D)  The  nature  of  each  defect; 

(E)  Movement  restrictions; 

(F)  The  destination  for  shopping  or 
repair;  and 

(G)  The  signature  of  the  person 
making  the  determinations  required  by 
this  paragraph. 

(b)  Movement  for  unloading  or 
purging  of  defective  cars.  If  the  defective 
car  is  loaded  or  contains  hazardous 
material  residue,  k  may  not  be  placed 
for  unloading  or  purging  unless 
unloadiiig  or  purging  is  consistent  with 
determinations  made  and  restrictions 
imposed  under  paragraph ■(a)(ll)(i)  of 
this  section  and  unloading  or  purging  is 
necessary  for  the  safe  repair  of  the  car. 

Subpart  B — Design  Standards  for  Train 
Brake  Systems 

§  232.101    General  standards  tfiat  applylo  ^ 
all  trains  and  equipment 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  all  equipment  shall  be 
equipped  with  power  brakes  which 
meet  the  specifications  and 
requirements  for  power  brakes  and 
appliances  set  forth  in  this  part. 

(b)  Interstate  Commerce  Commission 
Order  13528,  of  May  30, 1945,  as 
amended,  is  hereby  revoked. 

(c)  The  provisions  formerly  contained 
in  Interstate  Commerce  Commission 
Order  13528,  of  May  30, 1945,  as 
amended,  are  codified  in  this  section, 
which  provides  that  the  specifications 
and  requirements  for  power  brakes  and 
appliances  for  operating  power-brake 
systems  used  for  freight  service,  set 
forth  in  this  part,  are  not  applicable  to 
the  following  equipment: 

(1)  Scale  test  weight  cars; 

(2)  Locomotive  cranes,  steam  shovels, 
pile  drivers,  and  similar  construction 
and  maintenance  machines  built  prior 
to  September  21, 1945; 

(3)  Export,  industrial,  and  other  than 
railroad -owned  cars  which  are  not  to  be 
used  in  service,  except  for  movement  as 
shipments  on  their  own  wheels  to  given 


destinations.  Such  cars  shall  be  properly 
identified  by  a  card  attached  to  each 
side  of  the  car,  signed  by  the  shipper, 
stating  that  such  movement  is  being 
made  under  the  authority  of  this 
section. 

(4)  Industrial  and  other  than  railroad- 
owned  cars  which  are  not  to  be  used  in 
service  except  for  movement  within  the 
limits  of  a  single  switching  district  (i.e. 
within  the  limits  of  an  industrial 
facility); 

(5)  Narrow-gauge  cars;  and 

(6)  Cars  used  exclusively  in  switching 
operations  and  not  used  in  train 
movements  within  the  meaning  of  the 
Safety  Appliance  Acts  (45  U.S.C.  1-14, 
16). 

(d)  Loss  of  propelling  power  shall  not 
reduce  the  rate  of  safe  deceleration  of  a 
train. 

(e)  All  equipment  built  on  or  after 
January  1. 1995  shall  have  train  brake 
systems  designed  so  that  an  inspector 
can  observe  from  a  safe  position  the 
piston  travel  or  an  accurate  indicator 
which  shows  piston  travel.  The  design 
shall  not  require  the  inspector  to  place 
himself/herself  on,  under,  or  between 
components  of  the  equipment  to  observe 
brjike  actuation  or  release. 

(f)  All  trains  shall  be  equipped  with 
a  train  brake  system  emergency 
application  feature  capable  of  increasing 
the  train's  deceleration  rate  a  minimum 
of  15  percent  over  the  deceleration  rate 
created  by  a  full  service  brake 
application. 

(g)  Train  brake  systems  that  include 
on-tread  friction  brakes  shall  be 
designed  so  that  in  normal  application 
of  the  tread  brake,  the  surface 
temperature  of  the  wheel  tread  does  not 
exceed  600  degrees  F. 

(h)  Train  brake  systems  that  include 
disc  friction  brakes  shall  be  designed  so 
that  in  normal  application,  the  disc  pad 
rotor  surface  temperature  does  not 
exceed  750  degrees  F. 

(i)  All  locomotives  shall  be  equipped 
with  a  means  to  automatically  detect 
wheel  slip  or  slide  or  automatically 
adjust  propulsion  or  retarding  forces  to 
minimize  wheel  slip  or  slide. 

(j)  Each  car  and  each  new  locomotive 
shall  be  equipped  with  a  handbrake. 
The  handbrake  shall: 

(1)  Be  capable  of  being  applied  by 
hand  or  by  heavy  duty  springs; 

(2)  Be  capable  of  being  released  by 
hand; 

(3)  Be  capable  of  holding  the  car  when 
fully  loaded  or  locomotive  on  a  three- 
percent  descending  grade;  and 

(4)  Be  associated  and  in  harmony  with 
the  primary  brake  system  used  to 
control  the  movement  of  the  car  or 
locomotive. 


§  232.1 03    Conventional  locomotive  air 
brake  standards. 

(a)  This  section  includes  the 
locomotive  air  brake  system  standards 
previously  contained  in  the  Locomotive 
Safety  Standards  (49  CFR  Part  229). 

(b)  Emergency  brake  valve.  (1)  Each 
road  locomotive  shall  be  equipped  with 
a  brake  pipe  valve  designed  to  actuate 
an  emergency  brake  application.  The 
emergency  brake  valve  handle  or  handle 
extension  shall  be  easily  accessible  to  a 
crew  member  other  than  the  engineer 
from  that  crew  member's  normal 
position  in  the  cab. 

(2)  On  car  body  locomotives,  a  means 
to  actuate  an  emergency  brake 
application  shall  be  provided  adjacent 
to  each  end  exit  door. 

(3)  All  emergency  brake  actuating 
devices  shall  be  legibly  stenciled  or 
marked  with  the  words  "Emergency 
Brake  Valve". 

(c)  Main  reservoir  system.  The  main 
air  reservoir  of  each  locomotive  shall  be 
equipped  with  at  least  one  safety  relief 
valve  set  to  vent  at  a  pressure  no  greater 
than  15  pounds  per  square  inch  (psi) 
above  the  maximum  train  air  brake 
system  working  pressure  determined  by 
the  chief  mechanical  officer  of  the 
railroad  operating  the  locomotive. 

(d)  Air  compressors.  (1)  Each 
locomotive  shall  be  equipped  with  an 
air  compressor  capable  of  supplying  the 
pressure  and  volume  of  air  required  to 
meet  the  safety  standards  contained  in 
this  part. 

(2)  Air  compressors  shall  be  equipped 
with  a  governor' that: 

(i)  Stops  or  unloads  the  compressor  at 
a  pressure  no  greater  than  the  maximum 
working  pressure  set  by  the  railroad. 

(ii)  Starts  or  loads  the  compressor  at 
a  pressure  no  less  than  10  psi  below  the 
maximum  working  pressure  set  by  the 
railroad. 

(e)  Air  dryers.  After  January  1,  1996. 
all  new  and  rebuilt  locomotive  brake  air 
systems  and  all  yard  air  sources  shall  be 
equipped  with  an  air  dryer  capable  of 
producing  an  air  dew  point  depression 
of  at  least  30  degrees  F.  at  an  air  flow 
rate  of  100  cfm  except  new  and  rebuilt 
locomotives  that  power  trains  and  yard 
air  sources  that  service  trains  used 
exclusively  in  service  that  meets  any  of 
the  following  criteria: 

(1)  The  locomotive  powers  or  the  yard 
air  source  services  only  trains  limited  to 
speeds  of  30  mph  or  less; 

(2)  The  locomotive  powers  or  the  yard 
air  source  services  only  trains  of  20  or 
fewer  cars;  or 

(3)  The  locomotive  powers  or  the  yard 
air  source  services  only  trains  not 
operated  under  cold  weather  conditions. 

(0  Air  brake  pressure  gauges.  (1)  At  a 
minimum,  locomotives  shall  be 


equipped  with  pressure  gauges  to 
monitor  main  reservoir  pressure,  brake 
cylinder  pressure,  equalizing  reservoir 
pressure,  and  brake  pipe  pressure. 

(2)  All  gauges  used  to  brake  the  train 
shall  be  illuminated  and  located  so  as  to 
be  easy  to  read  by  the  engineer  seated 

at  his/her  normal  location. 

(3)  All  pressure  gauges  shall  be 
accurate  to  within  ±3  psi. 

(g)  Brake  cylinder  piston  travel.  (1) 
Minimum  brake  cylinder  piston  travel 
shall  be  sufficient  to  provide  brake 
shoe/pad  clearance  when  brakes  are 
released. 

(2)  The  brake  cylinder  control 
pressure  shall  be  no  less  than  30  psi. 

(3)  When  brakes  are  applied  on  a 
standing  locomotive,  the  brake  cylinder 
piston  travel  shall  not  exceed  80  percent 
of  the  total  possible  piston  travel  for  that 
cylinder  or  as  stencilled  on  the 
locomotive.  The  total  possible  piston 
travel  shall  be  entered  on  Form  FRA 
6180-49A. 

(h)  Foundation  brake  gear.  (1)  All 
brake  foundation  gear  pins  shall  be 
secured  in  place  with  cotter  pins,  split 
keys,  or  nuts. 

(2)  Brake  shoes  shall  be  fastened  with 
a  brake  shoe  key  and  aligned  with  tread 
to  prevent  localized  thermal  stress  of  the 
wheel. 

§  232.105    Conventional  train  air  brake 
standards. 

(a)  This  section  appUes  to  trains — 
except  those  propelled  by  MU 
locomotives — equipped  with  the 
conventional  air  brake  technology  that 
has  long  been  the  industry  standard  for 
American  railroads. 

(b)  The  air  brake  system  components 
that  control  brake  application  and 
release  shall  be  adequately  sealed  to 
prevent  contamination  by  foreign 
material. 

(c)  Control  valves.  (1)  The  control 
valve  shall  be  capable  of  reliably 
applying  and  releasing  the  brakes  when 
intermingled  with  various  types  of  air 
brake  equipment. 

(2)  The  control  valve  shall  be 
designed  with  adjustable  brake  cvlinder 
control  pressure  to  ensure  compatibility 
with  present  and  future  train  air  brake 
systems. 

§  232.1 07    Standards  unique  to  passenger 
trains. 

(a)  Passenger  coaches  shall  be 
designed  with  a  clearly  marked 
emergency  brake  actuation  device  at 
each  end  of  the  coach. 

(b)  MU  and  control  cab  locomotives 
operated  in  road  service  shall  be 
equipped  with  a  means  of  applying  the 
emergency  brake  that  is  accessible  to  a 
crew  member,  other  than  the  engineer. 
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lorated  in  the  vestibule  or  passenger 
compartment 

§  232.109    Blended  brake  standards. 

(a)  Blended  tralRtifake  systems  shall 
be  designed  so  tljat  the  blending  0/ 
friction  and  dynamic  brake  to  obtain  the 
correct  retarding  force  is  automatic. 

(b)  Blended  train  brake  systems  shall 
be  designed  so  that  when  power  is  lost 
or  the  dynamic  portion  of  the  brake 
system  is  disabled,  the  friction  brake 
acting  alone  is  adequate  to  safely  stop 
the  tTciin  under  all  operating  conditions. 

§  232.1 1 1    Dynamic  brake  standards. 

The  following  dynamic  brake 
standards  apply  to  all  locomotives, 
including  power  cars,  used  only  for 
conventional  service  built  or  rebuilt  on 
or  after  January  1. 1996  that  are 
equipped  with  dynamic  brakes: 

(a)  The  design  shall  include  a 
provision  to  test  the  electrical  integrity 
of  the  dynamic  brake  at  rest. 

(b)  The  design  shall  include 
provisions  to  display  the  available  total 
train  dynamic  brake  retarding  force  at 
each  speed  in  5-mph  increments  in  the 
cab  of  the  controlling  locomotive. 

§232.113    Intermediate  speed  and  high 
speed  train  standards. 

(a)  This  section  applies  to: 

(1)  All  equipment  delivered  for  use  in 
intermediate  speed  service  after  January 
1.1995  and 

(2)  All  equipment  used  in  high  speed 
service. 

(b)  All  intermediate  speed  freight 
trains  shall  be  equipped  with  a  two-way 
end-of-train  device  or  an  equivalent 
means  for  the  train  brake  system  to  be 
applied  from  the  rear  of  the  train. 

(c)  The  following  dynamic  brake 
standards  apply  to  locomotives  and 
power  cars  used  for  intermediate  speed 
or  high  speed  service: 

(1)  The  locomotive  or  power  car  shall 
be  equipped  with  dynamic  or  rheostatic 
brakes. 

(2)  The  train  operator  shall  have  a 
means  to  determine  the  present  status  or 
effectiveness  of  the  dynamic  or 
rheostatic  portion  of  the  train's  brake 
system  at  all  times. 

(d)  The  foUovnng  requirements  apply  . 
to  train  brake  control  systems: 

(1)  Train  brake  systems  shall  be 
controlled  by  computer  or  an  equivalent 
automated  system. 

(2)  Train  brake  control  systems  shall 
run  diagnostic  programs  or  software 
capable  of  performing  self  tests  of  the 
train  brake  system. 

(3)  The  train  brake  control  system 
shall  be  equipped  with  separate  stand- 
by or  reserve  power  and  hiiave  a  manual 
override  feature  to  protect  against  power 


loss  or  malfunction  of  the  automatic 
features  of  the  system. 

(4)  The  train  brake  control  system 
shall  be  capable  of  detecting  faults  with 
the  train  brake  system  as  they  occur  and 
either  alerting  the  engineer  or  taking 
automatic  corrective  action. 

(5)  The  train  brake  control  system 
shall  be  capable  of  logging  a  permanent 
record  of  detected  train  brake  system 
faults.  The  fault  log  shall  be  protected 
against  unauthorized  access  or  changes. 

(6]  A  thorough  fault  tree  analysis  shall 
be  conducted  as  part  of  train  brake 
control  system  software  design  to 
determine  the  ways  in  which  the 
software  could  possibly  fail  and 
produce  unexpected  results. 

(7)  A  thorough  hazard  analysis  shall 
be  conducted  as  part  of  train  brake 
control  system  software  design  to 
determine  the  safety  impacts  of  software 
failures. 

(81  A  thorough  validation  and 
verification  shall  be  conducted  as  part 
of  train  brake  control  system  software 
design  to  ensure  the  software  is  fail-safe 
and  will  function  reliably  as  intended. 

(9)  Documentation  of  the  train  brake 
system  control  software  design  shall  be 
maintained  as  long  as  the  brake  system 
is  in  use  and  shall  be  made  available  to 
the  FRA  upon  request. 

(e)  The  following  requirements  apply 
to  brake  system  sensors: 

(1)  If  inspection  or  test  of  the  brake 
system  in  yards  for  application  or 
release  of  the  brakes  requires  the 
inspector  to  be  placed  in  a  dangerous 
position  on.  under,  or  between  the 
equipment,  the  brake  system  shall  be 
equipped  with  sensors  that  give  a 
reliable  indication  of  application  and 
release  of  the  brakes  clearly  visible  to 
the  inspector  standing  alongside  the 
truck  being  inspected. 

(2)  If  the  design  of  an  intermediate 
speed  or  high  speed  train  brake  system 
includes  effective  and  reliable  piston 
travel  sensors,  brake  shoe/pad  thickness 
sensors,  brake  application  force  sensors, 
or  wheel  heating  sensors,  the  railroad 
operating  the  equipment  may  propose 
simplified  or  automated  Class  1  brake 
system  test  procedures  based  on  the 
output  of  the  sensors. 

(3)  Brake  system  sensors  shall  be 
designed  to  remain  accurately  calibrated 
for  a  period  of  no  less  than  one  year. 

(4)  Piston  travel  sensors  shall  be 
accurate  to  within  tVs  inch. 

(5)  Brake  pad  thickness  sensors  shall 
be  accurate  to  within  ±Vie  inch. 

(6)  Brake  force  application  sensors 
shall  be  accurate  to  within  ±25  pounds. 

(7)  Wheel  heating^  sensors  shall  be 
accurate  to  within  ±25  degrees  F. 

(fj  Tread  friction  brakes  shall  be 
designed  so  that  they  will  not  apply  at 


train  speeds  above  80  mph  except  for 
emergency  brake  application. 

§  232.1 1 5    One-\way  end-of-train  device 
standards. 

(a)  Components.  A  one-way  end-of- 
train  device  shall  be  comprised  of  a 
rear-of-train  unit  (rear  unit)  located  on 
the  last  car  of  a  train  and  a  front-of-train 
unit  (front  unit)  located  in  the  cab  of  the 
locomotive  controlling  the  train. 

(b)  Rear  unit.  The  rear  unit  shall  be 
capable  of  determining  the  brake  pipe 
pressure  on  the  rear  car  and  transmitting 
that  information  to  the  front  unit  for 
display  to  the  locomotive  engineer.  The 
rear  unit  shall  be: 

(1 )  Capable  of  measuring  the  rear  car 
brake  pipe  pressure  with  an  accuracy  of 
±3  psig  and  brake  pipe  variations  of  ±1 

psig: 

(2)  Equipped  with  a  "bleeder  valve" 
that  permits  release  of  any  air  imder 
pressure  from  the  rear  unit  or  the 
associated  air  hoses  prior  to  detaching 
the  rear  unit  from  the  brake  pipe; 

(3)  Designed  so  that  an  internal  failure 
wi\l  not  cause  an  undesired  emergency 
brake  application; 

(4)  Equipped  with  either  an  air  gauge 
or  a  means  of  visually  displaying  the 
rear  unit's  brake  pipe  pressure 
measurement;  and 

(5)  Equipped  with  a  pressure  relief 
safety  valve  to  prevent  explosion  from  a 
high  pressure  air  leak  inside  the  rear 
unit. 

(c)  Reporting  rate.  Multiple  data 
transmissions  from  the  rear  unit  shall 
occur  immediately  after  a  variation  in 
the  rear  car  brake  pipe  pressure  of  ±2 
psig  and  at  intervals  of  not  greater  than 
70  seconds  when  the  rear  car  brake  pipe 
pressure  variation  over  the  70-s<jcond 
interval  is  less  than  ±2  psig. 

(dj  Operating  environment.  The  rear 
unit  shall  be  designed  to  meet  its 
performance  requirements  under  the 
following  environmental  condiiions: 

(1)  At  temperatures  from  -40  "F  to 
♦  140  °F  ( -40  "C  to  60  "C): 

(2)  At  a  relative  humidity  of  95 
percent  noncondensing  at  122  °F  (50 
'O; 

(3)  At  altitudes  of  zero  to  12.000  feet 
above  mean  sea  level; 

(4)  During  vertical  and  lateral  - 
vibrations  of  1  to  15  hertz  (Hz.),  with  0.5 
g.  peak  to  peak,  and  15  to  500  Hz.,  with 
5  g.  peak  to  peak; 

(5)  During  the  longitudinal  vibrations 
of  1  to  15  Hz.,  with  3  g.  peak  to  peak, 
and  15  to  500  Hz.,  with  5  g.  peak  to 
peak:  and 

(6)  During  a  shock  of  10  g.  peak  for 
0.1  second  in  any  axis. 

(e)  Unique  code.  (1)  Each  rear  unit 
shall  have  a  imique  and  permanent 
identification  code  that  i$  transmitted 
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along  with  the  pressure  message  to  the 
front-of-train  unit. 

(2)  A  code  obtained  from  the 
Association  of  American  Railroads.  50  F 
Street,  NW.,  Washington.  DC  20036 
shall  be  deemed  to  be  a  unique  code  for 
purposes  of  this  section.  A  unique  code 
also  may  be  obtained  from  the  Office  of 
Safety  Enforcement  [RRS-10],  Federal 
Railroad  Administration,  Washington, 
DC  20590. 

(f)  Front  unit.  (1)  The  front  unit  shall 
be  designed  to  receive  data  messages 
from  the  rear  unit  and  shall  be  capable 
of  displaying  the  rear  car  brake  pipe 
pressure  in  not  more  than  one-pound 
increments. 

(2)  The  display  shall  be  clearly  visible 
and  legible  in  daylight  and  darkness 
from  the  engineer's  normal  operating 
position. 

(3)  The  front  unit  shall  have  a  means 
for  entry  of  the  unique  identification 
code  of  the  rear  unit  being  used.  The 
front  unit  shall  be  designed  so  that  it 
will  display  a  message  only  from  the 
rear  unit  with  the  same  code  as  entered 
into  the  front  unit. 

(4)  The  front  unit  shall  be  designed  to 
withstand  and  operate  during  the 
following  environmental  conditions: 

(i)  At  temperatures  from  32  °F  to  +140 
°F  (0  "C  to  60  "C); 

(ii)  During  a  vertical  or  lateral  shock 
of  2  g.  peak  for  0.1  second;  and 

(iii)  During  a  longitudinal  shock  of  5 
g.  peak  for  0.1  second. 

(g)  Radio  equipment.  (1)  The  radio 
transmitter  in  the  rear  unit  and  the  radio 
receiver  in  the  front  unit  shall  comply 
with  the  applicable  regulatory 
requirements  of  the  Federal 
Communications  Commission  (FCC) 
and  use  a  transmission  format 
acceptable  to  the  FCC. 

(2)  If  power  is  supplied  by  one  or 
more  batteries,  the  operating  life  shall 
be  a  minimum  of  36  hours  at  -  4  "F 
(-20''C). 

(h)  Inspection  and  testing.  (1)  After 
each  installation  of  either  the  front  or 
rear  unit  of  an  end-of-train  device,  or 
both,  the  railroad  shall  determine  that 
the  identification  code  entered  into  the 
front  unit  is  identical  to  the  unique 
identification  code  on  the  rear-of-train 
unit.  ♦ 

(2)  After  each  installation,  the 
functional  capability  of  the  end-of-train 
device  shall  be  determined  at  the  point 
of  installation,  after  charging  the  train, 
by  comparing  the  quantitative  value 
displayed  on  the  front  unit  with  the 
quantitative  value  displayed  on  the  rear 
unit  or  on  an  air  gauge.  The  end-of-train 
device  shall  not  he  used  if  the  difference 
between  the  two  readings  exceeds  three 
psi. 


(3)  The  telemetry  equipment  shall  be 
calibrated  for  accuracy  according  to  the 
manufacturer's  specifications  at  least 
every  365  days.  A  weather  resistant 
sticker  or  other  durable  means  to  mark 
the  device  with  the  date  of  the  last 
calibration,  the  location  where  the 
calibration  was  made,  and  the  name  of 
the  person  doing  the  cahbration  shall  be 
affixed  to  the  outside  of  both  the  front 
unit  and  the  rear  unit. 

§  232.1 17    Two-way  end-of-train  device 
standards. 

In  addition  to  the  features  of  the  one- 
way end-of-train  device  described  in 
§  232.115,  except  tho£*  included  in 
§  232.115(b)(3),  a  two-way  end-of-train 
device  shall  include  the  following 
features: 

(a)  An  emergency  brake  application 
command  from  the  front  unit  shall 
activate  the  emergency  air  valve  at  the 
rear  of  the  train  within  one  second. 

(b)  The  rear  unit  shall  send  an 
acknowledgment  message  to  the  front 
unit  immediately  upon  receipt  of  a 
brake  application  command.  The  front 
unit  shall  listen  for  this 
acknowledgment  and  repeat  the  brake 
application  command  if  the 
acknowledgment  is  not  correctly 
received. 

(c)  The  rear  unit,  on  receipt  of  a 
properly  coded  command,  shall  open  a 
valve  in  the  brake  line  and  hold  it  open 
for  a  minimum  of  15  seconds.  This 
opening  of  the  valve  shall  cause  the 
brake  line  to  vent  to  the  exterior. 

(d)  The  valve  opening  and  hose 
diameter  shall  have  a  minimum 
diameter  of  V4  inch  to  effect  an 
emergency  brake  application. 

(e)  Restoring  of  the  braking  function 
(recharging  the  air  brake  system)  shall 
be  enabled  automatically  by  the  rear 
equipment,  no  more  than  60  seconds 
after  it  has  initiated  an  emergency. 

(f)  The  front  unit  shall  have  a 
manually  operated  switch  which,  when 
activated,  shall  initiate  an  emergency 
brake  transmission  command  to  the  rear 
unit.  The  switch  shall  be  labelled 
"Emergency"  and  shall  be  protected  so 
that  there  will  exist  no  possibility  of 
accidental  activation. 

(g)  The  availability  of  the  front-to-rear 
communications  fink  shall  be  checked 
automatically  at  least  every  10  minutes. 

(h)  Means  shall  be  provided  to 
confirm  availability  and  proper 
functioning  of  the  emergency  valve. 

(i)  Means-shall  be  provided  to  arm  the 
front  and  rear  units  to  ensure  the  rear 
unit  responds  only  to  an  emergency 
command  from  its  associated  front  unit. 


Subpart  C— Qualifications  for 
Personnel  Who  Inspect,  Maintain,  and 
Test  Train  Brake  Systems 

§  232.201    Tiain  brake  system  training 
program  requirements. 

(a)  Except  as  provided  by  paragraph    * 
(c)  of  this  section,  each  railroad  shall 
develop,  implement,  and  make  available 
to  FRA  upon  request  a  written  program 
to  train  and  qualify  all  personnel, 
including  contract  personnel, 
responsible  for  the  inspection,  testing, 
and  maintenance  of  train  brake  systems. 
This  program  shall: 

(1)  Incorporate  the  minimum  training 
and  experience  guidelines  issued  by 
FRA  for  employees  and  contract 
personnel  who  inspect,  test,  and 
maintain  train  brake  systems. 

(2)  Be  tailored  to  the  specific 
operating  conditions  of  each  railroad; 

(3)  Be  tailored  to  the  specific 
equipment  operated  by  each  railroad; 

(4)  Specify  the  railroad's  refresher 
training  requirements  for  employees  lo 
remain  qualified; 

(5)  Keep  accurate  records  on  the 
current  quafification  status  of 
employees  and  contract  personnel  that 
inspect,  test,  or  maintain  train  brake 
systems; 

(6)  Notify  employees  and  contract 
persormel  of  their  current  qualification 
status; 

(7)  Be  made  available  for  review  by 
FRA  upon  request;  and 

(8)  Be  updated  to  include  new  train 
brake  system  technology  as  it  is 
introduced  by  the  railroad. 

(b)  Before  implementing  a  training 
program  under  paragraph  (a)  of  this 
section,  a  railroad  shall  certify  to  FR^ 
in  writing  that  its  training  program 
complies  with  paragraph  (a). 

(c)  Railroads  developing  train  brake 
system  training  programs  which  are     - 
inconsistent  with  the  minimum  training 
and  experience  guidelines  issued  by 
FRA  shall  submit  those  programs  to 
FRA's  Office  of  Safety  and  receive 
FRA's  written  approval  prior  to 
implementing  the  programs. 

§  232.202    General  qualifications  for  train 
brake  system  maintenance  personnel. 

(a)  Ail  personnel,  including  contractor 
personnel,  responsible  for  the  repair  or 
preventive  maintenance  of  a  specific 
train  brake  system  shall  have  the 
following  technical  knowledge: 

(1)  A  comprehensive  technical 
knowledge  of  how  the  specific  train 
brake  system  functions; 

(2)  An  in-depth,  comprehensive 
knowledge  of  how  to  troubleshoot,  lest, 
and  repair  the  specific  train  brake 
system;  and 

(3)  An  understanding  of  the 
manufacturer's  technical  literature  that 
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applies  to  the  specific  train  brake 
system. 

(b)  All  personnel,  including 
contractor  personnel,  responsible  for  the 
repair  or  preventive  maintenance  of  a 
specific  train  brake  system  shall  know 
how  the  Train  Brake  System  Safety 
Standards  contained  in  this  part  apply 
to  the  specific  train  brake  systems  that 
they  maintain. 

§232.203    General  qualifications  for  train 
brake  system  inspection  and  test 
personnel. 

(a)  The  general  qualifications  for  all 
personnel,  including  contractor 
personnel,  responsible  for  train  brake 
system  inspections  and  tests  on  trains 
permitted  to  travel  farther  than  500 
miles  between  train  brake  system  tests 
are  identical  to  those  contained  in 
§232.202. 

(b)  All  personnel  performing  Class  1 
and  Class  2  tests  on  conventional  freight 
trains  restricted  to  500  miles  between 
required  train  brake  system  tests  shall, 
at  a  minimum: 

(1)  Have  a  broad,  general 
understanding  of  how  the  specific  train 
brake  system  being  inspected  and  tested 
functions; 

(2)  Know  how  the  Train  Brake  System 
Safety  Standards  contained  in  this  part 
apply  to  the  specific  train  brake  system; 
and 

(3)  Know  how  to  properly  perform 
Class  1  and  Class  2  tests  of  the 
equipment  to  which  they  are  assigned; 
and 

(4)  At  a  minimum  possess  the 
qualifications  set  forth  in  §  232.211. 

§  232.205    Qualifications  for  train  brake 
system  supervisor. 

A  qualified  train  brake  system 
supervisor  shall  have  demonstrated  the 
knowledge  and  skills  necessary  to 
supervise  the  work  of  personnel  who 
test,  inspect,  and  maintain  train  brake 
systems  by  successfully  completing  a 
training  program  designed  in 
accordance  with  the  minimum  training 
and  experience  guidelines  issued  by 
FRA  or  a  training  program  approved  by 
FRA  under  §  232.201(c). 

§  232^07    Qualifications  for  train  brake 
system  mechanical  inspector. 

A  qualified  brake  system  mechanical 
inspector  shall  have  demonstrated  the 
knowledge  and  skills  necessary  to  test, 
inspect,  and  maintain  the  mechanical 
parts  of  train  brake  systems  as  required 
|n  the  Train  Brake  System  Safety 
Standards  by  successfully  completing  a 
training  program  designed  in 
accordance  with  the  minimum  training 
and  experience  guidelines  issued  by 
FRA  or  a  training  program  approved  by 
FRA  under  §  232.201(c). 


§  232.209    Qualifications  for  train  brake 
system  electronic  inspector. 

A  qualified  brake  system  electronic 
inspector  shall  have  demonstrated  the 
knowledge  and  skills  necessary  to 
inspect,  test,  and  maintain  the 
electrbnic  parts  of  train  brake  systems  as 
required  in  the  Train  Brake  System 
Safety  Standards  by  successfully 
completing  a  training  program  designed 
in  accordance  with  the  minimum 
training  and  experience  guidelines 
issued  by  FRA  or  a  training  program 
approved  by  FRA  under  §  232.201(c). 

§  232.21 1    Specific  qualifications  for  train 
crew  member. 

A  qualified  train  crew  member  shall 
have  demonstrated  the  knowledge  and 
skills  necessary  to  inspect  or  to  test  the 
mechanical  parts  of  train  brake  systems 
as  required  in  the  Train  Brake  System 
Safety  Standards  by  successfully 
completing  a  training  program  designed 
in  accordance  with  the  minimum 
training  and  experience  guidelines 
issued  by  FRA  or  a  training  program 
approved  by  FRA  under  §  232.201(c). 

§  232.21 3    Personnel  qualification  records 
and  notification. 

(a)  Railroads  shall  keep  adequate 
records  to  demonstrate  the  current 
qualification  status  of  all  of  its 
personnel — including  contract 
personnel — assigned  to  inspect,  test,  or 
maintain  train  brake  systems.  Thi^e 
records  shall  include  the  following 
information  concerning  each  such 
employee  of  the  railroad  or  of  a 
contractor  for  the  railroad: 

(1)  The  name  of  the  railroad  employee 
or  contractor  employee; 

(2)  The  dates  that  each  training  course 
was  completed; 

(3)  The  content  of  each  training 
course  completed; 

(4\  The  scores  on  each  test  taken  to 
demonstrate  proficiency; 

(5)  A  description  of  how  experience 
guidelines  are  met; 

(6)  A  record  that  the  railroad 
employee  or  contractor  employee  was 
notified  of  his  or  her  current 
qualification  status  and  of  any 
subsequentchanges  to  that  status; 

(7)  The  type  of  equipment  the  person 
is  quaUfied  to  inspect,  test,  or  maintain; 

(8)  A  statement  signed  by  the 
railroad's  chief  mechanical  officer  that 
the  person  meets  the  minimum 
qualification  standards  as  set  forth  in 
this  subpart;  and 

(9)  The  date  that  the  person's  status  as 
qualified  expires  due  to  the  need  for 
refresher  training. 

(b)  Railroads  snail  notify  all  personnel 
described  in  paragraph  (a)  of  this 
section  of  their  current  qualification 
status. 


§  232.21 5    Performance  of  tests, 
Inspections,  and  maintenance. 

(a)  Qualified  train  crew  members  are 
permitted  to  perform  Class  1  or  Class  2 
tests  only  on: 

(1)  Conventional  freight  trains 
restricted  to  500  miles  between  required 
train  brake  system  tests;  or 

(2)  Excursion  trains  restricted  to  a 
maximum  operating  speed  of  30  mph 
and  a  maximum  travel  distance  of  250 
miles  between  required  train  brake 
system  tests. 

(b)  Only  qualified  train  brake  system 
mechanical  or  electronic  inspectors 
shall  perform  single  car  tests  or  single 
unit  train  tests. 

(c)  Only  qualified  train  brake  system 
mechanical  or  electronic  inspectors 
shall  perform  Class  1  tests  on  passenger 
trains,  commuter  trains,  and 
intermediate  speed  freight  trains. 

(d)  Only  qualified  train  brake  system 
mechanical  or  electronic  inspectors 
shall  perform  Class  1  tests  on 
conventional  freight  trains  that  qualify 
to  travel  more  than  500  miles  between 
required  train  brake  system  tests. 

(e)  Only  quaUfied  train  brake  system 
supervisors  shall  perform  spot  checks  of 
train  brake  system  inspections,  tests, 
and  maintenance. 

(f)  Only  qualified  train  brake  system 
mechanical  and  electronic  inspectors 
shall  maintain  train  brake  systems. 

Subpart  D — Inspection  and  Test 
Standards  for  Conventional  Freight 
Train  Brake  Systems 

§232.301    Applicability. 

This  subpart  applies  to  all 
conventional  freight  locomotives  and 
trains. 

§  232.303    Locomotive  brake  Inspection 
and  test  standards. 

(a)  Railroads  shall  maintain 
locomotive  brake  systems  in  a  safe  and 
suitable  condition  for  service. 

(b)  As  part  of  each  locomotive 
Calendar  Day  Inspection  required  under 
§  229.21(a)  of  this  chapter,  an  inspection 
of  the  locomotive  brake  system  shall  be 
made.  At  a  minimum,  this  inspection 
shall  determine  that: 

(1)  The  automatic,  independent  brake 
valve  shall  function  as  intended; 

(2)  Gauges  shall  operate  as  intended: 

(3)  Brake  rigging  shall  operate  as 
intended; 

(4)  Brakes  shall  be  properly  adjusted; 

(5)  When  released,  brake  pads  or 
shoes  shall  not  be  in  contact  with 
braking  surfaces; 

(6)  All  cutout  cocks,  valves,  and 
related  cables  or  hoses  shall  be  in  good 
condition  and  in  the  correct  position  for 
operation; 
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(7)  All  air  brake  pressures  shall  be 
properly  regulated; 

(8)  The  air  brake  system  shall 
properly  respond  to  an  emergency 
application;  and 

(9)  Air  compressors  shall  stop,  start, 
unload,  and  load  at  no  more  than  five 
psi  greater  than  the  maximum  working 
pressure  set  by  the  railroad. 

(c)  Main  reservoirs. 

(1)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  before  it  is  put  in 
service  and  at  intervals  that  do  not 
exceed  736  calendar  days,  each  main 
reservoir  other  than  an  aluminum 
reservoir  shall  be  subjected  to  a 
hydrostatic  pressure  of  at  least  25 
percent  more  than  the  maximum 
pressure  fixed  by  the  chief  mechanical 
officer.  The  test  date,  place,  and 
pressure  shall  be  recorded  on  Form  F 
6180.49A,  and  the  person  performing 
the  test  and  that  person's  supervisor 
shall  sign  the  form. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  each  main 
reservoir  other  than  an  aluminum 
reservoir  shall  be  hammer  tested  over  its 
entire  surface  while  the  reservoir  is 
empty,  at  intervals  that  do  not  exceed 
736  calendar  days.  The  test  date  and 
place  shall  be  recorded  on  Form  F 
6180. 49A,  and  the  person  performing 
the  test  and  that  person's  supervisor 
shall  sign  the  form. 

(3)  Each  welded  main  reservoir 
originally  constructed  to  withstand  at 
least  five  times  the  maximum  working 
pressure  fixed  by  the  chief  mechanical 
officer  may  be  drilled  over  its  entire 
surface  with  telltale  holes  that  are  three- 
sixteenths  of  an  inch  in  diameter.  The 
holes  shall  be  spaced  not  more  than  12 
inches  apart,  measured  both 
longitudinally  and  circumferentially, 
and  drilled  from  the  outer  surface  to  an 
extreme  depth  determined  by  the 
formula: 

D=(.6PR/(S=0.6P))  where: 
D=extreme  depth  of  telltale  holes  in 
inches  but  in  no  case  less  than  one- 
sixteenth  inch; 
P=certified  working  pressure  in  psi; 
S=one-fifth  of  the  minimum  specified 
tensile  strength  of  the  material  in 
psi;  and 
R=inside  radius  of  the  reservoir  ifi 

inches. 
One  row  of  holes  shall  be  drilled 
lengthwise  of  the  reservoir  on  a  line 
intersecting  the  drain  opening.  A 
reservoir  so  drilled  does  not  have  to 
meet  the  requirements  of  paragraph 
(b)(1)  and  (b)(2)  of  this  section,  except 
the  requirements  for  a  hydrostatic  test 
before  it  is  placed  in  service.  Whenever 
any  such  telltale  hole  shall  have 
penetrated  the  interior  of  any  reservoir. 


the  reservoir  shall  be  permanently 
withdrawn  from  service.  A  reservoir 
now  in  use  may  be  drilled  in  lieu  of  the 
tests  provided  for  in  paragraphs  (b)(1) 
and  {b)(2)  of  this  section,  but  it  shall 
receive  a  hydrostatic  test  before  it  is 
returned  to  use. 

(4)  Railroads  may  develop  equivalent 
non-destructive  tests  for  main 
reservoirs.  If  approved  by  the  FRA, 
railroads  may  use  the  equivalent  tests  in 
place  of  the  main  reservoir  tests 
described  in  §  232.303  (c)(1).  (c)(2)  and 
(c)(3). 

(d)  Air  gauges.  (1)  All  gauges  or 
transducer-driven  displays  of  air  gauges 
used  by  the  engineer  for  braking  the 
train  or  locomotive,  except  load  meters 
used  in  conjunction  with  an  auxiliary 
brake  system,  shall  be  tested  by 
comparison  with  a  dead-weight  tester  or 
a  test  gauge  designed  for  that  purpose. 

(2)  Tests  shall  be  performed  not  less 
frequently  than  once  each  92  days. 

(e)  Trip  tests.  A  locomotive  engineer 
shall  know  before  each  trip  that  the 
locomotive  brakes  and  devices  for 
regulating  all  pressures,  including  but 
not  limited  to  the  automatic  and 
independent  brake  valves,  operate  as 
intended  and  that  the  water  and  oil  have 
been  drained  from  the  air  brake  system. 

(f)  Brake  system  maintenance.  (1) 
Locomotive  brake  equipment  shall  be 
cleaned,  repaired  and  tested  at  intervals 
not  to  exceed  the  following  schedule: 


Device 

368 

736 

1104 

days 

days 

days 

Brake  system  filters/ 

X 

dirt  collectors  in 

main  reservoir  sys- 

tem. 

26-L  Brake  Equip- 

X 

ment  devices. 

Other  than  26-L 

X 

brake  cylinder  relay 

valves,  main  res- 

ervoir safety 

valves,  feed  and 

reducing  valves  (irv 

eluding  related  dirt 

collectors  and  fil- 

ters). 

All  other  brake  sys- 

X 

tem  operating  por- 

tions and  related 

dirt  collectors  and 

filters. 

■  (2)  The  date  and  place  of  the  cleaning, 
repairing,  and  testing  shall  be  recorded 
on  Form  FRA  618(>-49A,  and  the  person 
performing  the  work  and  that  person's 
supervisor  shall  sign  the  form.  A  record 
of  the  parts  of  the  air  brake  system  that 
are  cleaned,  repaired,  and  tested  shall 
be  kept  in  the  railroad's  files  or  in  the 
cab  of  the  locomotive. 


(3)  At  its  option,  a  railroad  may 
fragment  the  work  required  by 
paragraph  (0  of  this  section.  In  that 
event,  a  separate  air  brake  record  shall 
be  maintained  under  a  transparent  cover 
in  the  cab.  The  air  brake  record  should 
include  the  locomotive  niunber,  a  fist  of 
the  air  brake  components,  and  the  date 
and  place  of  the  inspection  and  test  of 
each  component.  The  signature  of  the 
person  performing  the  work  and  the 
signature  of  that  person's  super\isor 
shall  be  included  for  each  component. 
A  duplicate  record  shall  be  maintained 
in  the  railroad's  files. 

(g)  Leakage.  (1)  Leakage  from  the  main 
reservoir  and  related  piping  may  not 
exceed  an  average  of  3  psi  per  minute 
for  3  minutes  after  the  pressure  has  been 
reduced  to  60  percent  of  the  maximum 
pressure. 

(2)  Brake  pipe  leakage  may  not  exceed 
5  psi  per  minute  after  a  reduction  of  20 
psi  has  been  made  from  brake  pipe  air 
pressure  of  not  less  than  80  psi. 

(3)  With  a  20-psi  brake  pipe  reduction 
at  maximum  brake  pipe  pressure  and 
with  communication  to  the  brake 
cyUnders  closed,  the  brakes  shall 
remain  applied  at  least  5  minutes. 

(h)  Handbrakes.  On  locomotives  so 
equipped,  handbrakes,  parts,  and 
connections  shall  be  inspected  every 
368  days,  and  necessary  repairs  made. 
The  date  of  inspection  shall  be  recorded 
on  Form  FRA  6 180-49 A. 

§  232.305    Wrinen  procedures  for 
conventional  freight  train  brake  system   . 
tests. 

A  railroad  shall  develop,  implement, 
and  make  available  to  FRA  upon  request 
written  test  procedures  for  correctly 
performing  all  train  brake  system  tests 
for  conventional  freight  trains  operated 
by  that  railroad.  At  a  minimum,  these 
procedures  shall  include: 

(a)  Instructions  for  performing  the 
tasks  contained  in  §  232.303(e) 
regarding  locomotive  brake  inspection 
and  tests. 

(b)  Instructions  for  performing  the 
tasks  contained  in  §  232.309(a) 
regarding  Class  1  brake  system  tests. 

(c)  Instructions  for  performing  the 
tasks  contained  in  §232. 315 (a) 
regarding  Class  2  brake  system  tests. 

(d)  Instructions  for  performing  the 
tasks  contained  in  §232.317  regarding 
transfer  brake  system  tests. 

(e)  Instructions  for  performing  the 
tasks  contained  in  §232.319  regarding 
running  tests. 

(fl  The  steps  outlined  in  §  232.905(d) 
for  equipment  that  includes  new  brake 
system  technology. 

(g)  The  procedures  for  maintaining 
records  of  brake  system  tests  aboard  the 
trains. 
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§  232.307    Events  requiting  the 
perlomnance  of  a  Class  1  train  brake  system 
t»st 

(a)  All  conventional  freight  trains 
shall  receive  a  Class  1  brake  system  test 
as  described  in  §  232.309  prior  to 
departing  any  initial  terminal  point  for 
that  train.  Initial  terminal  points  include 
the  following: 

(1)  The  point  of  origin  of  the  train; 
and 

(2)  A  point  where-the  train  is  required 
to  have  a  new  Class  1  test  because  the 
train  has  travelled  the  maximum 
permissible  distance  since  its  last  Class 
1  train  brake  system  test. 

(b)  All  cars  added  to  a  train  that  have 
not  had  a  Class  1  test  as  a  block  or  have 
been  disconnected  from  a  charging 
device  (a  source  of  compressed  air)  for 
more  than  four  hours  shall  be  subjected 
to  a  Class  1  test  when  added  to  the  train. 
A  Class  2  test  shall  then  be  performed 
on  the  entire  new  train. 

(c)  The  following  criteria  shall  be 
used  to  determine  when  the  next  new 
Class  1  test  is  required  for  a  train: 

(1)  If  a  railroad  does  not  maintain 
adequate  records  to  determine  the  most 
stringent  criteria  that  apply  to  a  train, 
the  train  shall  not  travel  more  than  500 
miles  between  required  Class  1  tests.  To 
be  "adequate,"  these  records  shall 
include: 

(i)  When  and  where  each  block  of  cars 
is  added  to  the  train. 

(ii)  When  and  where  the  last  Class  1 
brake  system  test y«as  performed  on 
each  block  of  cans.  » 

(iii)  The  name  and  qualiBcations  of 
the  brake  system  inspector  performing 
the  most  recent  Class  1  brake  system  test 
on  each  block  of  cars. 

(iv)  The  distance  each  block  of  cars 
has  travelled  since  its  last  Class  1  test. 

(v)  The  limitations  each  block  of  cars 
places  on  the  distance  the  train  may 
travel  until  its  next  Class  1  brake  system 
test  is  required. 

(2)  If  the  configuration  of  the  train 
changes,  the  most  stringent  criteria  that 
applies  to  a  subset  of  the  cars 
comprising  the  train  shall  apply  to  the 
train  as  a  whole. 

(3)  The  criteria  given  in  §  232.311(a) 
shall  be  used  to  determine  if  a  train  is 
eligible  to  travel  only  500  miles  between 
Class  1  train  brake  system  tests. 

(4)  The  criteria  given  in  §  232.311(b) 
shall  be  used  to  determine  if  a  train  is 
eligible  to  travel  up  to  1,500  miles 
between  Class  1  train^rake  system  tests. 

(5)  The  criteria  given  in  §  232.311(c) 
shall  be  used  to  determine  if  a  train  is 
eUgible  to  travel  up  to  2,500  miles 
between  Class  1  train  brake  system  tests. 

(6)  The  criteria  given  in  §232.31 1(d) 
shall  be  used  to  determine  if  a  train  is 
eligible  to  travel  up  to  3.500  miles 
between  Class  1  train  brake  system  tests. 


§  232.309    Required  tasks  of  Class  1  train 
brake  system  test 

(a)  Class  1  brake  tests  of  conventional 
fireight  train  air  brake  systems  shall  be 
conducted  at  locations  described  in 
§  232.305.  and  shall  at  a  minimum 
consist  of  the  following  tasks  and 
requirements: 

(1)  Brake  pipe  leakage  shall  not 
exceed  5  psi  per  minute  or  air  flow 
greater  than  60  cubic  feet  per  minute 
(CFM). 

(i)  The  brake  pipe  leakage  test  shall  be 
conducted  as  follows: 

(A)  Charge  the  air  brake  system  to 
within  15  psi  of  the  setting  of  the  feed 
or  regulating  valve  on  the  locomotive, 
but  to  not  less  than  75  psi,  as  indicated 
by  an  accurate  gauge  or  end-of-train 
device  at  the  rear  end  of  train; 

(B)  Upon  receiving  the  signal  to  apply 
brakes  for  test,  make  a  20-psi  brake  pipe 
service  reduction;  and 

(C)  With  the  brake  valve  lapped  and 
the  pressure  maintaining  feature  cut  out 
(if  so  equipped)  and  after  waiting  45-60 
seconds,  note  the  brake  pipe  leakage  as 
indicated  by  the  brake-pipe  gauge  in  the 
locomotive. 

(ii)  When  locomotives  are  equipped 
with  a  26-L  brake  valve  or  equivalent, 
a  railroad  may  use  the  Air  Flow  Method 
Test  as  an  alternate  to  the  brake  pipe 
leakage  test.  Perform  the  Air  Flow 
Method  (AFM)  Test  as  follows: 

(A)  Charge  the  air  brake  system  to 
within  15  psi  of  the  setting  of  the  feed- 
regulating  valve,  but  to  not  less  than  75 
psi,  as  indicated  by  an  accurate  gauge  or 
device  at  rear  end  of  train;  and 

(B)  Measure  air  flow  as  indicated  by 
a  calibrated  air  flow  indicator. 

(iii)  The  air  flow  indicator  shall  be 
calibrated  for  accuracy  at  periodic 
intervals  not  to  exceed  92  days.  The  air 
flow  indicator  calibration  test  erifices 
shall  be  calibrated  at  temperatures  of 
not  more  than  20  degrees  Fahrenheit. 
Air  flow  indicators  shall  be  accurate  to 
within  ±  3  standard  cubic  feet  per 
minute  (cfm). 

(2)  The  inspector  shall  position 
himself/herself,  taking  positions  on  each 
side  of  the  car  if  necessary,  so  as  to  be 
able  to  examine  and  observe  the 
functioning  of  all  moving  parts  of  the 
brake  system  on  each  car. 

(3)  Angle  cocks  shall  be  properly 
positioned. 

(4)  The  brakes  shall  apply  and  remain 
applied  until  a  release  of  the  air  brakes 
has  been  initiated. 

(5)  Piston  travel  shall  be  within  7  to 
9  inches  for  SVz-inch  and  10-inch 
diameter  brake  cylinders  or  within  the 
piston  travel  stencilled  or  marked  on  car 
or  badge  plate  for  other  types. 


(6)  Brake  rigging  shall  not  bind  or  foul 
so  as  to  impede  the  force  delivered  to 
the  brake  shoes. 

(7)  All  parts  of  the  brake  equipment 
shall  be  properly  secured.  On  freight 
cars  where  the  bottom  rod  passes 
through  the  truck  bolster  or  is  secured 
with  cotter  keys  equipped  with  a 
locking  device  to  prevent  their 
accidental  removal,  bottom  rod  safety 
supports  are  not  required. 

(8)  Brake  shoes/ pads  shall  be  aligned 
with  the  tread  of  the  wheel  or  the  disc- 
brake bearing  surface. 

(9)  Brake  snoes/pads  shall  have 
adequate  wear  material  to  complete  the 
intended  trip  in  accordance  with 
§32.15(m). 

(10)  Wheels  shall  be  free  of  cracks  as 
defined  in  §  232.5. 

(11)  When  release  signal  is  given,  the 
brake  on  each  car  shall  be  inspected  to 
verify  that  it  did  release.  Train  speed 
shall  not  exceed  10  MPH  if  a  "roll-by" 
inspection  of  the  brake  release  is 
performed. 

(12)  The  empty/load  device  shall 
respond  as  intended. 

(13)  If  the  train  is  equipped  with  an 
end-of-train  device,  the  device  shall 
respond  as  intended., 

(14)  If  the  train  is  equipped  with  an 
end-of-train  device,  a  comparison  check 
shall  be  made  to  ensure  that  the  head- 
end pressure  reading  is  within  ±  3  psi 
of  the  rear-end  pressure  reading.  The 
rear  imit  of  the  end-of-train  device  shall 
be  installed  on  the  rear  of  the  train 
when  this  check  is  performed. 

(b)  Prior  to  departure  of  a  train,  a 
railroad  shall  determine  that  the 
locomotive  brakes  and  train  brake 
control  devices  operate  as  intended. 

(c)  Prior  to  departure  of  a  train,  a 
railroad  shall  determine  that  oil  and 
water  have  been  drained  from  the  air 
brake  system. 

(d)  Class  1  tests  of  new  brake  system 
technology  shall  be  conducted  in 
accordance  with  the  Class  1  test 
procedures  developed  in  accordance 
with  the  process  given  in  Subpart  J  of 
this  part  for  that  technology. 

(e)  A  train  equipped  with  a  two-way 
end-of-train  device  or  its  equivalent 
shall  not  depart  from  a  point  of  origin 
unless: 

(1)  The  device  is  capable  of  initiating 
a  power  brake  application  from  the  rear 
of  the  train,  and 

(2)  The  batteries  of  the  device  are 
charged  to  at  least  75  percent  of  watt- 
hour  capacity. 

(f)  When  cars  which  have  not  been 
previously  charged  and  tested  as 
prescribed  by  paragraph  (a)  (1)  through 
(14)  of  this  section  are  added  to  a  train, 
such  cars  shall  either  be  given 
inspection  and  tests  in  accordance  with 


paragraph  (a)(1)  through  (14)  or  tested  as 
prescribed  by  paragraph  (a)  (1)  through 
(4)  of  this  section  prior  to  departure  in 
which  case  these  cars  must  be  inspected 
and  tested  in  accordance  with  paragraph 
(a)  (1)  throug^  (14)  at  the  next  terminal 
where  facilities  are  available  for  such 
attention. 

§232.311    Distance  between  required  Class 
1  train  brake  system  tests. 

(a)  500-mile  train  movement.  A  train 
shall  not  be  operated  for  more  than  500 
miles  from  a  point  where  it  receives  a 
Class  1  brake  test  if  any  one  or  more  of 
the  following  conditions  exist: 

(1)  The  Class  1  brake  test  is  p>erfonned 
by  a  qualified  train  crew  member  who 
meets  the  qualifications  given  in 
§  232.211.  This  option  is  available  only 
for  conventional  freight  trains.  Class  1 
brake  tests  on  all  other  types  of  trains 
shall  be  performed  by  fiilly  qualified 
brake  system  inspectors  who  meet  the 
quahfication  requirements  of  §  232.207 
and  §  232.209,  as  appficable. 

(2)  Spot  checks,  meeting  the 
frequency  requirements  of  §  232.15(i),  of 
the  Class  1  test  are  not  performed  by 
qualified  train  brake  system  supervisor 
who  meets  the  qualification 
requirements  of  §  232.205. 

(3)  The  railroad,  system  wide,  has  a 
quarterly  power  brake  defect  ratio,  as 
defined  in  §  232.5,  for  the  most  recently 
completed  calendar  quarter,  of  greater 
than  five  percent. 

(4)  The  train  picks  up  individual  cars 
enroute  or  more  than  one  block  of 
previously  tested  cars  is  added  to  the 
train. 

(5)  The  train  contains  a  block  of  cars 
whose  previous  Class  1  brake  system 
test  was  performed  by  a  qualified  train 
crew  member. 

(6)  The  railroad  does  not  have  a 
periodic  freight  brake  and  single  car  test 
program  in  place  that  meets  all  the 
requirements  of  this  part. 

fb)  1,500-mile  train  movements.  A 
train  may  be  operated  up  to  1,500  miles 
fix)m  a  point  where  it  receives  a  Class  1 
brake  test  if  all  of  the  following 
conditions  are  met: 

(1)  The  Class  1  brake  test  on  that  train 
is  performed  by  a  qualified  train  brake 
system  inspector  who  meets  the 
requirements  of  §  232.207  (for 
mechanical  inspectors)  or  §  232.209 
(when  an  electronic  inspector  is 
required). 

(2)  For  fi^ight  trains  only,  a  pre- 
departure  freight  car  safety  inspection  is 
performed  in  accordance  with 
§  215.13(b)  of  this  chapter  by  an 
insjjector  meeting  the  qualifications  of 
§215.11  of  this  chapter.  This  inspection 
shall  be  performed  on  all  cars. 
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(3)  A  record  of  all  brake  tests 
performed  on  the  train  is  available  to 
the  train  crew. 

(4)  A  Qualified  Train  Brake  System 
Supervisor,  meeting  the  qualification 
requirements  of  §  232.205,  performs 
fi^quent  spot  checks  of  the  Class  1  tests 
in  accordance  with  §  232.15(i). 

(5)  The  railroad.-system  wide,  has  a 
quarterly  power  brake  defect  ratio,  as 
defined  in  §  232.5,  for  the  most  recently 
completed  calendar  quarter  of  less  than 
five  percent  on  outbound  trains. 

(6)  The  train  configuration  remains 
unchanged  for  the  entire  trip  except  for: 

(i)  At  most,  the  addition  of  a  single 
block  of  previously  tested  cars  (where 
the  previous  Class  1  test  was  performed 
by  qualified  brake  system  inspector)  that 
has  been  disconnected  from  a  charging 
device  for  less  than  four  hours.  The 
block  of  cars  added  shall  not  have 
travelled  a  distance  from  the  point  of  its 
last  Class  1  inspection  that,  when  added 
to  the  jemaining  distance  of  haul  for  the 
train  picking  it  up.  exceeds  1,500  miles; 
or 

(ii)  The  removal  of  defective  cars  in 
accordance  with  §  232.17. 

(7)  The  railroad  can  demonstrate  a 
quality  periodic  freight  brake  and  single 
car  test  program  according  with 

§  232.319  which  meets  all  the 
requirements  of  this  part.  Each  car  in 
the  train  shall  be  stencilled  with  the 
date  that  the  next  periodic  freight  brake 
test  is  due.  in  accordance  with  subpart 
G  of  this  part,  and  no  car  shall  be  past 
due  for  a  periodic  freight  brake  test. 

(8)  If  the  train  is  to  proceed  beyond 
1.500  miles,  a  new  Class  1  brake  test 
shall  be  performed. 

(c)  2,500-mile  train  movements.  A 
train  may  be  operated  up  to  2.500  miles 
from  a  point  where  it  receives  a  Class  1 
brake  test  if  all  of  the  following 
conditions  are  met: 

(1)  All  the  requirements  stated  in 
paragraph  (b)  of  this  section  necessary 
to  quaUfy  the  train  to  travel  1.500  miles 
between  required  train  brake  system 
tests  are  met. 

(2)  The  train  configuration  remains 
unchanged  for  the  entire  trip  except  for. 
at  most,  the  changing  of  motive  power 
and  the  removal  of  defective  cars  in 
accordance  with  §  232.17. 

(3)  The  railroad  informs  FRA  in 
writing,  prior  to  movement  of  the  train, 
of  its  intention  to  operate  a  train  up  to 
2.500  miles  between  required  Qass  1 
train  brake  systems  tests.  For  each  train, 
the  information  provided  to  FRA  Office 
of  Safety  Enforcement  shall  include: 

(i)  The  nature  of  the  service  to  be 
provided; 
(ii)  The  type  of  equipment  to  be  used; 


(iii)  The  frequency  of  the  service  and 
estimated  annual  mileage  for  the 
equipment  used;  and 

(iv)  A  description  of  how  the  criteria 
to  qualify ,the  train  will  be  met. 

(4)  If  trie  train  is  to  proceed  beyond 
2,500  miles,  a  new  Class  1  brake  test 
shall  be  performed. 

(d)  3,500-mile  train  movements.  A 
train  may  be  operated  up  to  3.500  miles 
from  a  point  where  it  receives  a  Qass  1 
brake  test  if  all  of  the  following 
conditions  are  met: 

(1)  All  the  requirements  stated  in 
paragraph  (c)  of  this  section  necessary  to 
qualify  the  train  to  travel  2,500  miles 
between  required  train  brake  system 
tests  are  met. 

(2)  The  train  is  equipped  with  reliable 
brake-pad  thickness  sensors  that  are  in 
current  calibration,  that  are  operational, 
and  that  provide  a  warning  to  the  train 
brake  control  system  when  brake  pads 
reach  the  wear  limit. 

(3)  The  train  is  equipped  with  reliable 
brake-application  force  sensors  that  are 
in  current  calibration,  that  are 
operational,  and  that  provide  a  warning 
to  the  train  brake  control  system  when 
brake  application  force  is  not  adequate 
for  effective  brakes. 

(4)  The  train  brake  system  is  computer 
controlled,  and  the  computer  is  capable 
of  conducting  automated  tests  and 
monitoring  of  the  train  brake  system. 
See  §232.113. 

(5)  The  railroad  uses  the  brake  system 
sensors  and  controlling  computer  to 
conduct  an  automated  initial  terminal 
inspection  of  the  train.  See  §232.113(0. 

(6)  The  automated  tests  are 
supplemented  with  hiunan  inspection 
to  do  spot  check  verification  of  the 
results  of  the  automated  tests. 

(7)  The  onboard  computer  controlling 
the  brake  system  continuously  monitors 
and  reports  the  status  of  the  train  brake 
system. 

(e)  A  railroad  that  opts  to  ojierate  a 
train  up  to  1.500  miles,  2,500  miles,  or 
3,500  miles  between  required  Class  1 
train  brake  system  tests  shall  maintain 
adequate  test  records  on  each  such  train 
to  demonstrate  that  the  conditions 
specified  in  paragraph  (b).  (c).  or  (d)  of 
this  section  have  been  met.  These 
records  shall  be  retained  for  a  period  of 
no  less  than  one  year  and  shall  be  made 
available  to  FRA  upon  request. 

§  232.313    Events  requiring  the 
performance  of  a  Class  2  train  brake  system 
test 

Class  2  brake  tests  shall  be  performed 
to  test  the  train  brake  system  of  trains 
that  have  changed  configuration.  Class  2 
tests  shall  be  performed  under  any  of 
the  following  conditions: 

(a)  Where  a  locomotive  or  a  caboose 
is  changed,  or  where  a  block  of  cars  is 
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cut  off  from  the  rear  end  or  head  end  of 
a  train  and  the  configuration  of  the  train 
is  otherwise  unchanged; 

(b)  After  the  Class  1  test  when  one  or 
more  blocks  of  cars  are  added  to  a  train; 

(cl  Where  blocks  of  cars  that  are 
eligible  for  further  travel  since  receiving 
their  last  Class  1  test  and  have  not  been 
off  air  for  more  than  four  hoxirs  are 
added  to  a  train  otherwise  eligible  for 
further  travel  since  its  last  Class  1  test; 
or 

(d)  Where  a  train,  providing  repetitive 
service,  otherwise  eligible  for  further 
travel  before  requiring  a  Class  1  test, 
completes  a  cycle  of  that  repetitive 
service. 

§  232.31 5    Required  tasks  of  Class  2  train 
brake  system  test 

(a)  Class  2  train  brake  system  tests 
shall  be  performed  at  locations 
described  in  §  232.313  and  shall,  at  a 
minimum,  include  the  following: 

(1)  The  train  brake  system  shall  be 
charged  to  within  15  psi  of  the  feed- 
valve  setting  on  the  locomotive,  but  not 
less  than  75  psi,  as  indicated  at  the  rear 
of  the  train  by  gauge  or  telemetry 
device. 

(2)  A  20-psi  brake  pipe  reduction 
shall  be  made. 

(3)  An  inspection  shall  be  made  to 
determine  that  the  brakes  on  the  rear  car 
apply  and  release. 

(4)  As  an  alternative  to  the  rear  car 
brake  application  and  release  test,  it 
shall  be  determined  that  brake  pipe 
pressure  of  the  train  is  being  reduced  (as 
indicated  by  iJear  car  gauge  or  end-of- 
train  device!  and  then  that  brake  pipe 
pressure  of  the  train  is  being  restored  (as 
indicated  by  a  rear  car  gauge  or  end-of- 
train  device).  When  a  device  is  used  to 
comply  with  any  test  requirement  in 
this  section,  the  phrase  "brake  pipe 
pressure  of  the  train  is  being  reduced" 
means  a  pressure  reduction  of  at  least  5 

'  psi,  and  the  phrase  "brake  pipe  pressure 
of  the  train  is  being  restored"  means  a 
pressure  increase  of  at  least  5  psi. 

(5)  The  train  shall  not  proceed  until 
commujiicatipn  of  brake  pipe  pressure 
changes  is  verified  at  the  end  of  the 
train. 

(b)  Class  2  tests  of  new  brake  system 
technology  shall  be  conducted  in 
accordance  with  the  Class  2  test 
procedures  developed  for  that 
technology  in  accordance  with  the 
procedures  given  in  subpart  J  of  this 
part. 

S  232.317    Transfer  train  brake  system  test 
(a)  Transfer  train  movements  of  less 

than  20  miles  shall  receive  a  test  that, 

at  a  minimum,  includes  the  following: 
(1)  The  air  brake  hoses  shall  be 

coupled  between  all  cars. 


(2)  After  the  brake  system  is  charged 
to  not  less  than  60  psi,  a  20-psi  service 
brake  pipe  reduction  shall  be  made. 

(3)  An  inspection  shall  be  made  to 
determine  that  the  brakes  apply  on  each 
car  before  releasing  them  and 
proceeding. 

(b)  A  train  movement  exceeding  20 
miles  or  that  is  not  a  transfer  train  as 
defined  in  §  232.5  shall  have  a  Class  1 
brake  test  in  accordance  with  §  232.309 
prior  to  movement. 

§  232.31 9    Running  test 

When  motive  power  or  engine  crew 
has  been  changed,  a  running  test  on 
each  locomotive  in  the  train  equipped 
with  dynamic  brakes  shall  be  made,  to 
determine  the  condition  of  the  dynamic 
brake,  as  soon  as  the  speed  of  the 
locomotive  or  train  permits. 

§  232.321    Freight  single  car  test  and 
periodic  freight  brake  test 

(a)  A  freight  single  car  test  cm-  periodic 
freight  brake  test,  as  defined  in  §  232.5, 
shall  be  conducted  on  each  car  with 
conventional  air  brakes  as  required  in 
subpart  G  of  this  part. 

(b)  A  railroad  introducing  new  train 
brake  system  technology  shall  follow 
the  procedures  given  in  Subpart  J  of  this 
part  to  develop  a  freight  single  car  and 
periodic  freight  brake  test  for  the  new 
technology  equivalent  to  the  "freight 
single  car  test"  or  "periodic  freight 
brake  test"  defined  in  §  232.5.  The 

•periodic  freight  brake  test  and  freight 
single  car  test  shall: 

(1)  Provide  air  brake  testing 
equivalent  to  the  tests  defined  in  this 
section  and  §  232.5; 

(2)  Provide  tests  of  any  new  train 
brake  system  technology  used  that  is  not 
covered  in  §232.15; 

(3)  Ensure  the  car  or  train  set  brake 
system  is  100  percent  effective  and  is 
functioning  as  designed;  and 

(4)  Incorporate  train  brake  system 
performance  standards  developed  under 
the  guidance  of  §  232.901  where 
applicable. 

§  232.323    Train  brake  system  tests 
conducted  using  yard  air. 

(a)  After  January  1,  1996.  all 
equipment  used  to  produce  yard  air 
shall  be  equipped  with  an  operative  aii 
dryer  capable  of  producing  a  30-degree 
F  dew-point  depression  at  a  flow  rate  of 
100  cfm. 

(b)  When  a  train  air  brake  system  is 
tested  from  a  yard  test  plant,  an 
engineer's  brake  valve  or  a  suitable  test 
device  must  be  used  to  provide  any 
increase  or  reduction  of  brake  pipe  air 
pressure  at  the  same,  or  slower,  rate  as 
an  engineer's  brake  valve,  and  the  yard 
test  plant  must  be  connected  to  the  end 


of  the  train  or  cut  of  cars  that  will  be 
nearest  to  the  hauling  road  locomotive. 

(c)  When  a  yard  test  plant  is  used,  the 
train  air  brake  system  njust  be  charged 
and  tested  as  prescribed  by  §  232.309(a) 
and  when  practicable  should  be  kept 
charged  until  road  motive  power  is 
coupled  to  train,  after  which,  an 
automatic  brake  application  and  release 
test  of  air  brakes  on  the  rear  car  shall  be 
madov 

(1)  If  the  cars  are  disconnected  from 
a  supply  of  compressed  air  for  more 
than  four  hours,  before  these  cars  may 
be  added  to  a  train,  they  shall  be 
retested  in  accordance  with 

§  232.309(a). 

(2)  Yard  test  plant  air  pressure  must 
be  90  psi. 

(d)  Yard  test  devices  and  gauges  shall 
be  calibrated  annually.  Gauges  or  other 
devices  providing  air-pressure  control 
shall  be  accurate  to  within  ±3  psi. 

(e)  If  used  to  test  a  train,  a  yard  air  test 
device  and  any  yard  air  test  equipment 
shall  be  accurate  and  function  as 
intended. 

Subpart  E — Inspection  and  Test 
Standards  for  Conventional 
Passenger,  Commuter,  and  Excursion 
Train  Brakes  Systems 

§232.401    Test  and  inspection  standards 
for  conventional  passenger  locomotives. 

The  inspection  and  test  standards  for 
brake  systems  of  standard  passenger 
locomotives  are  identical  to  the 
standards  for  conventional  freight 
locomotives  stated  in  §232.303. 

§  232.403    Written  procedures  for 
conventional  passenger,  commuter,  and 
excursion  train  brake  system  tests. 

A  railroad  shall  develop,  implement, 
and  make  available  to  ERA  upon  request 
WTitten  test  procedures  for  correctly 
performing  all  train  brake  system  tests 
for  conventional  passenger,  commuter, 
and  excursion  trains  operated  by  that 
railroad.  At  a  minimum,  these 
procedures  shall  include: 

(a)  Instructions  for  performing  the 
tasks  stated  in  §§  232.407,  232.421  and 
232.425,  when  applicable,  regarding 
Class  1  brake  system  tests. 

fb)  Instructions  for  performing  the 
tasks  stated  in  §  232.413  regarding  Class 
2  brake  system  tests. 

(c)  Instructions  for  performing  the 
tasks  stated  in  §  232.415  regarding 
running  tests. 

(d)  The  steps  outlined  in 

§  232.905{d)(l)(i)  for  equipment  that 
includes  new  brake  system  technology. 

(e)  The  procedures  for  maintaining 
records  of  brake  system  tests  aboard  the 
trains. 


§  232.405    General  roquirements  of  Class  1 
train  brake  system  tests  for  conventional 
passenger  trains. 

(a)  Conventional  passenger  train  Class 
1  brake  system  tests  shall  be  performed 
only  by  qualified  brake  system 
inspectors  meeting  the  requirements 
contained  in  §  232.207  or  §  232.209. 

(b)  A  Class  1  brake  system  test  shall 
be  performed  on  conventional  passenger 
trains  prior  to  departing  any  initial 
terminal  point  as  defined  in  §232.5. 

§232.407    Required  tasks  of  Class  1  train 
brake  system  tests  for  conventional 
passenger  trains. 

(a)  The  following  tasks  and 
procedures  shall  be  required  as  part  of 
the  Class  1  brake  system  test  of  a 
conventional  passenger  train: 

(1)  Brake  pipe  leakage  shall  not 
exceed  5  psi  per  minute.  The  brake  pipe 
leakage  test  shall  be  conducted  as 
follows: 

(i)  Charge  the  air  brake  system  to 
within  15  psi  of  the  setting  of  the  feed 
or  regulating  valve  on  the  locomotive, 
but  to  not  less  than  85-psi  at  the  rear 
end  of  train; 

(ii)  Upon  receiving  the  signal  to  apply 
brakes  for  test,  make  a  20-psi  brake  pipe 
service  reduction; 

(iii)  With  the  brake  valve  lapped  and 
the  pressure  maintaining  feature  cut  out 
(if  so  equipped)  and  after  waiting  45-60 
seconds,  note  the  brake  pipe  leakage  as 
indicated  by  the  brake  pipe  gauge  in  the 
locomotive. 

(2)  The  inspector  shall  position 
himself/herself,  taking  positions  on  each 
side  of  the  car  if  necessary,  so  as  to  be 
able  to  examine  and  observe  the 
functioning  of  all  moving  parts  of  the 
brake  system. 

(3)  Angle  cocks  shall  be  properly 
positioned. 

(4)  The  brakes  shall  apply  and  remain 
applied  until  release  is  called  for  on 
each  car. 

(5)  Piston  travel  shall  be  within  7-9 
inches  forflVi-  and  10-inch  diameter 
brake  cylinders  or  within  the  piston 
travel  as  stencilled  or  marked  on  car  or 
badge  plate  for  other  types. 

(6)  Brake  rigging  shall  not  bind  or  foul 
so  as  to  impede  the  force  delivered  to 
the  brake  shoes. 

(7)  All  parts  of  the  brake  equipment 
shall  be  properly  secured. 

(8)  Brake  shoes/pads  shall  be  aligned 
with  the  tread  of  the  wheel  or  the  disc- 
brake bearing  surface  of  the  axle. 

(9)  Brake  shoes/pads  shall  have 
adequate  wear  material  to  complete  the 
intended  trip. 

(10)  Short  stroke  brake  actuators 
(tread  brake  units/disc  brake  cylinders) 
shall  have  adequate  brake  shoe/disc  pad 
clearance  with  brakes  released  and, 


when  applied,  shall  respond  as 
intended  for  the  application  of  the 
tread/disc  against  the  braking  surface. 
Brake  indicators  which  are  clearly 
visible  by  a  positioned  inspector  may  be 
used  to  determine  the  brake  status. 

(11)  When  release  signal  is  given,  it 
shall  be  verified  that  each  brake  did 
release. 

(12)  Wheels  shall  be  free  of  cracks  as 
defined  in  §232.5.(b). 

(b)  For  each  passenger  car,  a  pre- 
departure  car  mechanical  safety 
inspection  equivalent  to  the  freight  car 
inspection  required  by  §  215.13(b)  of 
this  chapter  is  performed  by  an 
inspector  meeting  Uie  qualifications  of 
§215.11  of  this  chapter.  At  a  minimum 
this  inspection  shall  include: 

(1)  A  visual  inspection  of  draft  gears 
and  couplers  or  uncoupling 
arrangements  for  any  unsafe  conditions. 

(2)  A  close  examination  of  trucks, 
bearings,  and  wheels  for  any  unsafe 
conditions. 

(3)  A  close  examination  of  all  high 
voltage  components  of  the  electrical 
system  for  any  unsafe  conditions. 

(c)  Class  1  tests  of  new  brake  system 
technology  shall  be  conducted  in 
accordance  with  the  Class  1  test 
procedures  developed  in  accordance 
with  the  process  described  in  subpart  J 
of  this  part  for  that  technology. 

§  232.409    Distance  between  required  Cla«s 
1  brake  system  tests  for  conventional 
passenger  trains. 

(a)  500-mile  train  fuovements.  A 
conventional  passenger  train  shall  not 
be  operated  for  more  than  500  miles 
from  a  point  where  it  receives  a  Class  1 
brake  test  if  any  one  or  more  of  the 
following  conditions  exist: 

(1)  Spot  checks  of  the  Class  1  test  are 
not  performed  by  qualified  train  brake 
system  supervisors  who  meet  the 
qualification  requirements  of  §  232.205. 

(2)  The  railroad,  system  wide,  has  a 
quarterly  power  brake  defect  ratio,  as 
defined  in  §  232.5,  for  the  most  recently 
completed  calendar  quarter  of  greater 
than  three  percent  on  outbound  trains 
inspected  by  the  FRA  (at  the  same 
location  as  the  inspection  conducted  by 
the  railroad)  after  the  railroad  has 
completed  a  Class  1  test. 

(3]  More  than  one  block  of  previously 
tested  cars  is  added  to  the  train. 

(4)  The  railroad  does  not  have  a  single 
car  test  program  in  place  that  meets  all 
the  requirements  of  this  part. 

(b)  1,500-mile  train  movements.  A. 
conventional  passenger  train  may  be 
operated  up  to  1,500  miles  from  a  point 
where  it  receives  a  Class  1  brake  system 
test  if  all  of  the  following  conditions  are 
met: 


(1)  A  record  of  all  brake  tests 
performed  on  the  train  is  available  to 
the  train  crew. 

(2)  A  Qualified  Train  Brake  System 
Supervisor,  meeting  the  qualification 
requirements  of  §  232.205,  performs 
ft^quent  spot  checks  of  the  Class  1  brake 
tests. 

(3)  The  railroad,  system  wide,  has  a 
quarteriy  power  brake  defect  ratio,  as 
defined  in  §232.5,  for  the  most  recently 
completed  calendar  quarter  of  less  than 
three  percent  on  outbound  trains 
inspected  by  Federal  or  State  Inspectors 
(at  the  same  location  as  the  inspection 
conducted  by  the  railroad)  after  the 
raifroad  has  completed  a  Class  1  brake 
.system  test. 

(4)  The  train  configuration  remains 
unchanged  for  the  entire  trip  except  for. 
at  most,  the  addition  of  a  single  block 
of  previously  tested  cars  (where  the 
previous  Class  1  test  was  performed  by 
a  qualified  brake  system  inspector  as 
defined  in  §  232.207  or  §  232.209)  thai 
has  been  disconnected  from  a  source  of 
compressed  air  for  less  than  four  hours. 

(5)  The  railroad  can  demonstrate  that 
it  has  a  high-quafity  single  car  test 
program  whidi  meets  all  the 
requirements  of  this  part.  Each  car  in 
the  train  shall  be  stencilled  with  the 
date  that  the  next  single  car  test  is  due. 
in  accordance  with  subpart  G  of  this 
part,  and  no  car  shall  be  past  due  for  a 
single  car  test. 

(6)  If  the  train  is  to  proceed  beyond 
1,500  miles,  a  new  class  1  brake  lest 
shall  be  performed. 

(c)  2,500-mile  train  movements.  A 
conventional  passenger  train  may  be 
operated  up  to  2,500  miles  from  a  point 
where  it  receives  a  Class  1  brake  system 
test  if  all  of  the  following  conditions  are 
met: 

(1)  All  the  requirements  stated  in 
paragraph  (b)  of  this  section  necessary 
to  qualify  the  train  to  travel  1,500  miles 
between  required  train  brake  system 
tests  are  met. 

(2)  The  train  configuration  remains 
unchanged  for  the  entire  trip  except  for, 
at  most,  the  changing  of  motive  power 
and  when  motive  power  is  changed  a 
Class  2  test  is  performed. 

(3)  The  railroad  informs  FRA  in 
writing,  prior  to  movement  of  the  train, 
of  its  intention  to  operate  a  train  up  to 
2,500  miles  between  required  Class  1 
train  brake  systems  tests.  For  each  train, 
the  information  provided  to  FRA  shall 
include: 

(i)  The  nature  of  the  ser\'ice  to  be 

provided; 
(ii)  The  type  of  equipment  to  be  used: 
(iii)  The  frequency  of  the  service, 

schedule  and  estimated  annual  mileatj" 

for  the  equif)ment  used; 
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(iv)  Origiii  and  destination  of  the 
train; 

(v)  Train  number;  and 

(vi)  A  description  of  how  the  criteria 
to  qualify  the  train  will  be  met. 

(4)  If  the  train  is  to  proceed  beyond 
2,500  miles,  a  new  class  1  brake  test 
shall  be  performed. 

(d)  3.500-ini!e  train  nuivements.  A 
conventional  passenger  train  may  be 
operated  up  to  3,500  miles  from  a  point 
where  it  receives  a  Class  1  brake  system 
test  if  all  of  the  following  conditions  are 
met: 

(1)  All  the  criteria  stated  in  paragraph 
(c)  of  this  section  necessary  to  qualify  a 
train  to  travel  2,500  miles  between 
required  train  brake  system  tests  are 
met. 

(2)  The  train  is  equipped  with  reliable 
brake-pad  thickness  sensors  that  are  in 
current  calibration,  that  are  operational, 
and  that  provide  a  warning  to  the  train 
brake  control  system  when  brake  pads 
reach  the  wear  limit. 

(3)  The  train  is  equipped  with  reliable 
brake-application  force  sensors  that  are 
in  current  calibration,  that  are 
operational,  and  that  provide  a  warning 
to  the  train  brake  control  system  when 
brake  application  force  is  not  adequate 
for  effective  brakes. 

(4)  The  train  brake  system  is  computer 
controlled,  and  the  computer  is  capable 
of  conducting  automated  tests  and 
monitoring  of  the  train  brake  system. 

(5)  The  railroad  uses  the  brake  system 
sensors  and  controlling  computer  to 
conduct  an  automated  initial  terminal 
inspection  of  the  train. 

(6)  The  automated  tests  are 
supplemented  with  human  inspection 
to  do  spot  check  veriGcation  of  the 
results  of  the  automated  tests. 

~  (7)  The  onboard  computer  controlling 
the  brake  system  continuously  monitors 
and  reports  the  status  of  the  train  brake 
system. 

(e)  A  railroad  that  opts  to  operate  a 
train  up  to  1.500  miles,  2,500  miles,  or 
3,500  miles  between  required  Class  1 
brake  system  tests  shall  maintain 
adequate  test  records  on  each  such  train 
to  demonstrate  that  the  conditions 
specified  in  paragraphs  (b),  (c),  and  (d) 
of  this  section  have  been  met.  These 
records  shall  be  made  available  to  FRA 
upon  request. 

§  232.41 1    General  requirements  of  Class  2 
train  brake  system  tests  for  conventional 
passenger  trains. 

Class  2  brake  tests  shall  be  performed 
only  to  test  the  train  brake  system  of 
trains  that  have  changed  configiu-ation 
and  do  not  require  a  Class  1  brake  test. 
Class  2  tests  shall  be  performed  in  lieu 
of  the  Class  1  test  only  under  the 
f  ilowing  conditions: 


(a)  Where  a  locomotive  or  a  caboose 
is  changed,  or  where  a  block  of  cars  is 
cut  ofi  frt)m  the  rear  end  or  head  end  of 
a  train  and  the  configuration  of  the  train 
is  otherwise  unchanged. 

(b)  Where  blocks  of  cars  that  are 
eligible  for  further  travel  since  receiving 
their  last  Class  1  test  and  have  not  been 
off  air  for  more  than  four  hours  are 
added  to  a  train  eligible  for  further 
travel  since  its  last  Class  1  test. 

(c)  Where  a  train,  providing  repetitive 
service.  eUgible  for  further  travel  before 
requiring  a  Class  1  test  completes  a 
cycle  of  that  repetitive  service. 

§  232.413    Required  tasks  of  Class  2  train 
t>rake  system  tests  for  conventionat 
passenger  trains. 

(a)  Class  2  train  brake  system  tests  for 
passenger  trains  shall  include  the 
following: 

(1)  The  train  brake  system  shall  be 
charged  to  within  15  psi  of  the  feed 
valve  setting  on  the  locomotive,  but  not 
less  than  85  psi  at  the  rear  of  the  train. 

(2)  A  20-psi  brake  pipe  reduction 
shall  be  made. 

(3)  An  inspection  shall  be  made  to 
determine  that  the  brakes  on  the  rear  car 
apply  and  release  as  indicated  by  the 
position  of  brake  shoes  or  brake 
indicator. 

(4)  As  an  alternative  to  the 
application-and-release  brake  test  on  the 
rear  car  (specified  in  paragraph  (a)(3)  of 
this  section),  it  shall  be  determined  that 
the  brake  pipe  pressure  of  the  train  is 
being  reduced  as  indicated  by  a  rear-car 
gauge  or  end-of-train  device  and  then 
that  the  brake  pipe  pressure  of  the  train 
is  being  restored  as  indicated  by  a  rear- 
car  gauge  or  end-of-train  device.  When 

a  device  is  used  to  comply  with  any  test 
requirement  in  this  section,  the  phrase 
"brake  pipe  pressure  of  the  train  is 
being  reduced"  means  a  pressure 
reduction  of  at  least  5  psi.  and  the 
phrase  "brake  pipe  pressure  of  the  train 
is  being  restored"  means  a  pressure 
increase  of  at  least  5  psi. 

(5)  The  train  shall  not  proceed  until 
communication  of  brake  pipe  pressure 
changes  at  the  rear  of  the  train  is 
verified. 

(b)  Class  2  tests  of  new  brake  system 
technology  shall  be  conducted  in 
accordance  with  the  Class  2  test 
procedures  developed  for  that 
technology  in  accordance  with  the 
procedures  described  in  subpart  J  of  this 
part. 

§  232.41 5    Running  test  for  conventional 
passenger  trains. 

(a)  A  running  test  of  train  air  brakes 
on  a  conventional  passenger  train  shall 
be  made  as  soon  as  the  speed  of  the 
train  permits  (by  use  of  an  automatic 


brake  if  operating  in  auton^atic  brake 
operation)  when  any  of  the  following 
events  occurs: 

(1)  When  motive  power  is  changed;    . 

(2)  When  an  engine  crew  or  train  crew 
is  changed; 

(3)  When  an  angle  cock  is  closed, 
except  in  the  process  of  cutting  off  one 
or  more  cars  from  the  rear  end  of  train. 

(b)  A  running  test  shall  be  made  by 
applying  the  train  air  brakes  with 
suffrcient  force  to  ascertain  whether  or 
not  the  brakes  are  operating  properly. 
Power  must  not  be  shut  off  unless 
required.  If  the  air  brakes  do  not 
properly  operate,  the  train  must  be 
^topped,  the  cause  of  failure  ascertained 
amTcorrected,  and  the  nmning  test 
repeated. 

(c)  When  motive  power  or  engine 
crew  is  changed,  a  running  test  on  each 
locomotive  equipped  with  dynamic 
brakes  shall  be  made  to  determine  the 
condition  of  the  dynamic  brake,  as  soon 
as  the  operating  speed  of  the  train 
permits. 

§  232.417  Conventional  passenger  car 
single  car  or  single  passenger  train  set  test 

(a)  A  Conventional  Passenger  Car 
Single  Car  Test,  as  defined  in  §  232.5. 
shall  be  conducted  on  each  passenger 
car  with  conventional  air  brakes  as 
required  in  subpart  G  of  this  part. 

(b)  If  a  railroad  operates  a  passenger 
train  set.  the  railroad  may  develop  and 
implement  an  equivalent  Single 
Passenger  Train  Set  Test  in  lieu  of  the 
Single  Car  Test.  The  test  shall  be 
submitted  to  FRA  upon  request. 

§232.419    Conventional  passenger  train 
brake  system  test  conducted  using  yard  air. 

(a)  After  January  1.  1996.  all 
equipment  used  to  produce  yard  air 
shall  be  equipped  with  an  air  dryer 
capable  of  producing  a  30-degree  F  dew 
point  depression  at  a  flow  rate  of  100 
cfm. 

(b)  When  a  train  air  brake  system  is 
tested  from  a  yard  test  plant,  an 
engineer's  brsike  valve  or  an  equivalent 
suitable  test  device  must  be  used  to 
provide  any  increase  or  reduction  of  the 
brake  pipe  air  pressure  at  the  same,  or 
slower,  rate  as  with  an  engineer's  brake 
valve  and  the  yard  test  plant  must  be 
connected  to  the  end  of  the  train  or  cut 
of  cars  which  will  be  nearest  to  the 
hauling  road  locomotive. 

(c)  When  a  yard  test  plant  is  used,  the 
train  air  brake  system  must  be  charged 
and  tested  as  prescribed  by  §  232.407. 
and  when  practicable  should  be  kept ' 
charged  until  road  motive  power  is 
coupled  to  train,  after  which,  an 
automatic  brake  application  and  release 
test  of  air  brakes  on  the  rear  car  shall  be 
made. 


(1)  If  the  cars  are  disconnected  from 
a  supply  of  compressed  air  for  more 
than  four  hours,  before  these  cars  may 
be  added  to  a  train  they  shall  be  retested 
in  accordance  with  §  232.407. 

(2)  Yard  test  plant  air  pressure  shall 
be  100  psi. 

(d)  Yard  test  devices  and  gauges  shall  . 
be  calibrated  annually.  Gauges  shall  be 
accurate  to  within  ±3  psi. 

(e)  Railroads  shall  ensure  that  yard  air 
test  devices  and  yard  air  equipment  are 
accurate  and  function  as  intended. 

§  232.421  Class  1  train  brake  system  test 
for  repetitive  conventional  passenger  and 
commuter  trains. 

(a)  Class  1  train  brake  system  tests  for 
repetitive  conventional  passenger  and 
commuter  trains  shall  be  performed 
only  by  qualified  train  brake  system 
inspectors  meeting  the  requirements  of 
§232.207  and  §232.209. 

(b)  The  tasks  stated  in  §  232.407(a)  (1) 
through  (11)  regarding  conventional 
passenger  trains  shall  be  performed  as 
part  of  the  Class  1  train  brake  system 
test  on  the  pneumatic  brake  systems  of 
repetitive  conventional  passenger  and 
commuter  trains. 

(c)  Wheels  shall  have  no  cracks 
greater  than  V2  inch  long  in  the  center 
area  of  the  tread  surface  and  no  crack 
within  Vz  inch  of  the  edge  of  the  tread 
or  flange. 

(d)  The  following  tasks  shall  be 
performed  as  part  of  the  Class  1  brake 
system  test  of  MU  equipment  with  P- 
wire  brake  controL 

(1)  A  brake  pipe  leakage  test  is  not 
required. 

(2)  The  engineer  shall  release  and 
reapply  the  brakes  and  ensure  that  - 
brake-release  and  brake-application  . 
hghts  illuminate. 

(3)  A  qualified  inspector  shall  inspect 
the  train  to  determine  that  brakes  apply 
on  each  car  and  shoes  or  pads  are  tight 
against  the  tread  or  disc. 

(4)  Short-stroke  brake  actuators  (tread 
brake  units/disc  brake  cylinders)  shall 
have  adequate  brake  shoe/disc  pad    ' 
clearance  with  brakes  released,  and 
when  brakes  are  applied,  shall  respond 
as  intended  for  the  application  of  the 
tread/disc  against  the  braking  surface. 
Brake  indicators  which  are  clearly 
visible  by  a  positioned  inspector  may  be 
used  to  determine  the  brake  status. 

(5)  The  brake  shoes  shall  be  aligned 
with  the  wheels. 

(6)  The  brake  system  shall  be  properly 
secured. 

(7)  The  brake  equipment  shall  not 
drag  or  hang. 

(8)  When  the  release  signal  is 
received,  the  engineer  shall  place  the 
controller  handle  in  "Coast."  Each  brake 
shall  be  inspected  for  proper  release. 


(9)  The  deadman  feature  shall  be 
activated,  and  0  psi  shall  be  observed  on 
the  rear  end  pressure  gauge. 

(10)  The  most  recent  engineer's 
reports  shall  be  checked  for  any 
indication  of  dynamic  brake  problems,, 
and  any  problems  shall  be  repaired. 

(e)  The  pre-departure  car  mechanical 
safety  inspection  stated  at  §  232.407(b) 
shall  be  performed  on  passenger  cars  of 
repetitive  conventional  passenger  and 
commuter  trains  as  part  of  the  Class  1 
brake  system  test. 

(f)  A  Class  1  train  brake  system  test 
shall  be  conducted  daily  prior  to  the 
first  departure  each  calendar  day  for 
repetitive  conventional  passenger' and 
commuter  trains. 

§  232.423  Additional  brake  system  tests 
for  repetitive  conventional  passenger  and 
commuter  trains. 

(a)  Class  2  train  brake  system  test.  (1) 
A  Class  2  train  brake  system  test  shall 
be  performed  each  time  that  a  repetitive 
conventional  passenger  or  commuter 
train  completes  one  cycle  or  reaches  a 
turnaround  point  in  a  repetitive 
schedule. 

(2)  Class  2  train  brake  system  tests  for 
repetitive  conventional  passenger  and 
commuter  trains  with  pneumatic  brake 
systems  shall  include  the  foUowing 
tasks: 

(i)  The  train  brake  system  shall  be 
charged  to  the  feed  valve  setting  of  the 
locomotive. 

-  (ii)  A  20-psi  brake  pipe  reduction 
shall  be  made. 

(iii)  An  inspection  shall  be  made  to 
determine  that  the  brakes  on  the  rear  car 
apply  and  release  as  indicated  by 
position  of  the  brake  shoes  or  brake 
indicator.  ;      - 

(3)  Class  2  train  brake  system  tests  for 
repetitive  conventional  passenger  and 
commuter  trains  with  P-\vire  brake 
control  or  equivalent  train  brake 
communication  line  shall  include  the 
following  tasks: 

(i)  A  qualified  person  in  the  rear 
operating  cab  shall  determine  that  rear 
car  brakes  apply  and  release  in  response 
to  the  engineer's  commands  as  indicated 
by  the  brake  cylinder  gauge  or  brake 
indicator  in  the  rear  cab. 

(ii)  The  train  shall  not  proceed  until 
communication  of  the  brake  application 
and  release  has  been  verified  by  a 
qualified  person  in  accordance  with 
paragraph  (a)(3)(i)  of  this  section. 

(b)  Running  tests.  Running  tests  on 
repetitive  conventional  passenger  and 
commuter  trains  shall  be  performed  in 
accordance  with  the  requirements  stated 
in  §  232.415  regarding  conventional 
passenger  trains. 

(c)  Single  passenger  car  or  single 
passenger  train  set  tests.  A  single  car 


test  on  repetitive  conventional 
passenger  tmd  commuter  train  cars  shall 
be  conducted  in  accordance  with  the 
requirements  stated  in  §  232.417 
regarding  conventional  passenger  train 
cars. 

§  232.425    Class  1  brake  system  tests  for 
excursion  trains. 

(a)  A  Class  1  train  brake  system  test 
shall  be  performed  on  an  excursion  train 
prior  to  departure  of  the  train  from  an 
initial  terminal  point. 

(b)  A  Class  1  tr^in  brake  system  test 
shall  be  performed  on  cars  added  to 
excursion  trains  at  points  other  than     • 
initial  terminal  point. 

(c)  Excursion  trains  that  are  inspected 
in  accordance  with  this  section  shall  not 
operate  over  30  mph  nor  travel  more 
than  250  miles  between  required  Class 

1  train  brake  system  tests. 

(d)  The  tasks  stated  in  §  232.407 
regarding  conventional  passenger  trains 
shall  be  performed  as  part  of  the  Class 

1  train  brake  system  test  on  excursion 
trains. 

(e)  The  pre-departure  car  mechanical 
safety  inspection  contained  in 

§  232.407(b)  shall  be  performed  on 
passenger  cars  of  excursion  trains  as 
part  of  the  Class  1  inspection. 

§  232.427    Additional  train  brake  system 
tests  for  excursion  trains. 

(a)  Class  2  brake  system  test.  (1)  A 
Class  2  brake  test  shall  be  performed  on 
an  excursion  train  whenever  motive 
power  or  pretested  cars  are  added  or 
cars  removed. 

(2)  A  Class  2  train  brake  system  test 
for  an  excursion  train  includes  the  tasks 
stated  in  §  232.413  regarding 
conventional  passenger  trains. 

(b)  Running  test.  A  running  test  shall 
be  performed  on  an  excursion  train  in 
accordance  with  the  requirements 
contained  in  §  232.415  regarding 
conventional  passenger  trains. 

(c)  Single  passenger  car  test.  A  single 
car  test  on  excursion  train  cars  shall  be 
conducted  in  accordance  with  the 
requirements  stated  in  §232.417 
regarding  conventional  passenger  train 
cars.  This  test  shall  be  conducted  on 
each  car  of  an  excursion  train  with 
conventional  air  brakes  prior  to  ser\  iri' 
each  calendar  year. 

Subpart  F— Inspection  and  Test 
Standards  for  Intermediate  Speed  and 
High  Speed  Trains 

§  232.501     Class  1  train  brake  system  test 
for  intermediate  speed  and  higti  speed 
trains. 

(a)  Railroads  shall  develop, 
implement,  and  make  available  to  FR,^ 
upon  request  written  Class  1  train  brake 
system  test  procedures  for  intermediate 
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speed  freight  trains  that  meet  or  exceed 
the  requirements  for  the  Class  1  test  for 
conventional  freight  trains  given  in 
§  232.307  and  §  232.309.  Railroads  shall 
use  the  process  described  in  subpart  J  of 
this  part  to  develop  the  Class  1  brake 
system  test  for  high  speed  freight  trains. 
Railroads  shall  conduct  all  Class  1  brake 
tests  on  high  speed  freight  trains  in 
accordance  with  the  procedures 
developed  pursuant  to  this  paragraph. 

(b)  Intermediate  speed  passenger  or 
commuter  service  utilizing  equipment 
delivered  on  or  before  January  1. 1995 
shall  adhere  to  the  Class  1  brake  system 
test  standards  for  conventional 
passenger  trains  described  in  §§  232.405 
and  232.407. 

(c)  For  (i)  all  high  speed  passenger 
service  and  (ii)  all  intermediate  speed 
passenger  and  commuter  service 
utilizing  equipment  delivered  on  or 
after  January  1, 1995.  railroads  shall 
develop,  implement,  and  make  available 
to  FRA  upon  request  written  Class  1 
train  brake  system  test  procedures  that 
are  tailored  to  the  specific  intermediate 
or  high  speed  technology  employed. 
Railroads  shall  use  the  process 
described  in  subpart  J  of  this  part  to 
develop  the  Class  1  test  procedures. 
Railroads  shall  conduct  all  Class  1  brake 
tests  on  intermediate  and  high  speed 
passenger  and  commuter  trains  in 
accordance  with  the  procedures 
developed  pursuant  to  this  paragraph. 

§  232.503    Class  2  train  brake  system  test 
for  intermediate  speed  and  high  speed 
trains. 

(a)  A  Class  2  train  brake  system  test 
shall  not  be  performed  on  intermediate 
speed  freight  trains.  All  pre-departure 
brjike  tests  shall  be  Class  1  tests. 

Cb)  Intermediate  speed  passenger  or 
commuter  service  utilizing  equipment 
delivered  on  or  before  January  1. 1995 
shall  adhere  to  the  Class  2  brake  system 
test  standards  for  conventional 
passenger  trains  described  in  §§  232.411 
and  232.413. 

(c)  For  all  high  speed  passenger 
.  service  and  all  intermediate  speed 
passenger  and  commuter  service 
utilizing  equipment  delivered  after 
January  1. 1995.  railroads  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  written  Class  2  train  brake 
system  test  procedures  that  are  tailored 
to  the  specific  intermediate  or  high 
speed  technology  employed.  Railroads 
shall  use  the  process  described  in 
subpart  J  of  this  part  to  develop  the 
Class  2  test  procedures.  Railroads  shall 
conduct  all  Class  2  brake  tests  on 
intermediate  and  high  speed  passenger 
and  commuter  trains  in  accordance  with 
the  procedures  developed  pursuant  to 
Uiis  paragraph. 


§232.506    Running  test 

Railroads  operating  intermediate  and 
high  speed  passenger  and  commuter 
trains  shall  develop,  implement,  and 
make  available  to  FRA  upon  request 
written  running  test  procedures. 
Running  tests  shall  be  conducted  in 
accordance  with  the  procedures 
developed  pursuant  to  this  paragraph  to 
determine  the  condition  of  the  train 
brake  system  as  soon  as  the  speed  of  the 
train  permits.  » 

§  232.507    Single  car  or  single  passenger 
train  set  test 

(a)  Railroads  operating  intermediate 
speed  freight  trains  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  written  single  car  test 
procedures  tailored  to  the  specific  brake 
technology  used.  The  single  car  test 
procedures  shall  meet  or  exceed  the 
procedures  for  the  single  car  test  on 
conventional  freight  trains  described  in 
subpart  G  of  this  part.  Railroads  shall 
use  the  process  described  in  subpart  J  of 
this  part  to  develop  the  single  car  test 
procedures  for  intermeaiate  speed 
freight  trains.  Railroads  shall  conduct 
all  single  car  tests  on  intermediate  speed 
freight  equipment  in  accordance  with 
the  procedures  developed  pursuant  to 
this  paragraph. 

(b)  Intermediate  speed  passenger  or 
commuter  service  utilizing  equipment 
delivered  on  or  before  January  1, 1995 
shall  adhere  to  the  single  car  or  single 
passenger  train  set  test  standards  for 
conventional  passenger  trains  described 
in  §232.417. 

(c)  For  all  high  speed  passenger 
service  and  all  intermediate  speed 
passenger  and  commuter  service 
utilizing  equipment  delivered  after 
January  1, 1995.  railroads  shall  develop 
and  make  available  to  FRA  upon  request 
written  single  car  or  single  passenger 
train  set  test  procedures  that  are  tailored 
to  the  specific  intermediate  and  high 
speed  technology  employed.  Raifroads 
shall  use  the  process  described  in 
subpart  J  of  this  part  to  develop  the  test 
procedures. 

(d)  Railroads  shall  conduct  single  car 
or  single  passenger  train  set  tests  at  the 
intervals  given  in  subpart  G  of  this  part. 

(e)  Railroads  shall  use  the  process 
described  in  subpart  G  of  this  part  to 
change  the  interval  between  required 
single  car  or  single  passenger  train  set 
tests. 


Subpart  G— Single  Car  Test,  Periodic 
Freight  Brake  Test,  and  Single 
Passenger  Train  Set  Test 
Requirements 

§  232.601    General  requirements. 

(a)  All  railroads  shall  conduct 
comprehensive  periodic  freight  brake 
tests,  single  car  tests,  or  single  passenger 
train  set  tests  to  demonstrate  that  single 
car  or  unit  train  brake  systems  function 
as  intended. 

(b)  Railroads  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  detailed  written  test 
procedures  for  all  periodic  freight  brake, 
single  car  or  single  passenger  train  set 
tests  that  include  the  following: 

(1)  Step-by-step  instructions  for 
performing  the  test. 

(2)  Description  of  any  special  test 
equipment  or  test  devices  required  to 
perform  the  tests. 

(3)  Expected  results  or  range  of 
acceptable  values  for  each  step  of  the 
test. 

(4)  Instructions  on  how  to  proceed  in 
the  event  of  a  failure  of  a  step  of  the  test. 

(c)  Periodic  freight  brake,  single  car 
and  single  passenger  train  set  test 
procedures  shall  be  adequate  to 
demonstrate  that  all  components  of  the 
car  or  train  set  brake  system  function  as 
intended  by  their  design. 

(d)  Railroads  operating  passenger 
trains  sets  shall  have  the  option  to 
develop  a  single  train  set  test  that  is  the 
equivalent  of  performing  a  series  of 
single  car  tests  on  the  cars  comprising 
the  train  set. 

§232.603    Required  tasks. 

(a)  Periodic  freight  brake  test.  Periodic 
freight  brake  tests  shall  be  performed  in 
accordance  with  the  Association  of 
American  Railroads  standard  S— 486, 
Section  3.0,  contained  in  the  AAR 
"Manual  of  Standards  and 
Recommended  Practices,  Section  E,  Part 
II"  (November  1992). 

(b)  Freight  brake  single  car  test. 
Freight  brake  single  car  tests  shall  be 
performed  in  accordance  with  the 
Association  of  American  Railroads 
standard  S-486,  Section  4.0.  contained 
in  the  AAR  "Manual  of  Standards  and 
Recommended  Practices,  Section  E^Part 
II"  (November  1992). 

(c)  Passenger  car  single  car  test. 
Passenger  car  single  car  tests  shall  be 
performed  in  accordance  with  the 
Association  of  American  Raifroads 
standard  S-044,  contained  in  the  AAR 
"Instruction  Pamphlet  5039-4,  Supp.  3" 
(April  1991). 

(d)  New  technology  or  unconventional 
brake  equipment.  Tests  on  cars  or 
passenger  train  sets  equipped  with  new 
brake  system  technology  or 


unconventional  brake  equipment  shall 
be  adequate  to  demonstrate  that 
equipment  is  capable  of  applying  its 
designed  retarding  force  to  decelerate 
the  train. 

§232.605    Unscheduled  tests. 

(a)  A  single  car  test  (passenger  or 
freight)  or  a  single  passenger  train  set 
test  of  the  brake  system  shall  be 
perfojmed  prior  to  further  operation — 

(1)  When  a  car  has  one  or  more  of  the 
following  wheel  defects: 

(i)  Built-up  tread, 

(ii)  Wheel  slid  flat. 

(iii)  Wheel  with  thermal  cracks,  or 

(iv)  Discolored  wheel; 

(2)  When  one  or  more  of  the  following 
conventional  air  brake  equipment  items 
is  removed,  repaired  or  replaced: 

(i)  Service  portion. 

(ii)  Emergency  portion,  or 

(iii)  Pipe  bracket. 

(b)  A  periodic  height  brake  test  or  a 
passenger  single  car  test  of  the  brake 
system  shall  be  performed  prior  to 
fiirther  operation  when  one  or  more  of 
the  following  conventional  air  brake 
equipment  items  is  removed,  repaired  or 
replaced: 

(1)  Brake  reservoir, 

(2)  Brake  cylinders, 

(3)  Piston  assemblies, 

(4)  Retaining  valve. 

(5)  Vent  valve, 

(6)  Quick  service  valve, 

(7)  Empty/load  equipment, 

(8)  Brake  cylinder  release  valve  (AB 

type). 

(9)  Modulating  valve  or  slack  adjuster. 

or 

(10)  Relay  valves; 

(11)  When  a  passenger  coach  is  placed 
in  service  after  having  been  out  of 
service  for  90  days  or  more;  or 

(12)  When  a  car  or  passenger  train  set 
equipped  with  new  or 
unconventional  brake  technology  is 
sent  to  a  shop  or  repair  track 

(i)  To  remedy  a  defect  that  could 
affect  the  ability  of  the  new  or 
unconventional  brake  technology  to 
provide  its  designed  retarding  force 
to  decelerate  the  train  or 

(ii)  To  remove,  repair,  or  replace  a 
brake  system  component. 

§232.607    Scheduled  tests. 

(a)  Scheduled  periodic  freight  brake 
tests,  single  passenger  car  tests  and 
single  passenger  train  set  tests  shall  be 
conducted  at  the  following  inter\als: 

(1)  No  less  than  once  ever)'  24  months 
for  non-high  utilization  equipment  used 
in  conventional  freight  trains. 

(2)  No  less  than  once  every  12  months 
for  high  utilization  equipment  used  in 
conventional  freight  trains. 


(3)  No  less  than  once  every  6  months 
for  equipment  used  in  intermediate 
speed  freight  trains. 

(4)  No  less  than  once  every  6  months 
for  equipment  used  in  conventional 
commuter  trains. 

-  (5)  No  less  than  once  every  4  months 
for  equipment  used  in  intermediate 
speed  commuter  trains. 

(6)  No  less  than  once  every  6  months 
for  equipment  used  in  conventional 
passenger  trains. 

(7)  No  less  than  once  every  4  months 
for  equipment  used  in  intermediate 
speed  passenger  trains. 

(8)  No  less  than  once  ever>'  3  months 
for  equipment  used  in  high  speed 
passenger  trains. 

(b)  If  equipment  is  used  in  more  than 
one  type  of  train,  that  equipment  shall 
be  subject  to  the  test  interval  of  the  train 
type  requiring  the  most  frequent  test. 

(c)  An  unscheduled  periodic  fi^ight 
brake  test  or  single  car  test  may  be  used 
to  meet  the  requirement  for  conducting 
a  scheduled  test  within  a  given  time 
period. 

§  232.609    Periodic  freight  t>rake  test  or 
single  car  test  phase-in  period. 

(a)  A  railroad  shall  develop  and 
implement  a  phase-in  program  so  that 
all  non-high  utilization  equipment 
operated  by  that  railroad  receives  a 
pefiodic  freight  brake  test  or  single  car 
test  within  two  years  from  (THE 
EFFECTIVE  DATE  of  the  final  rule). 

(b)  A  railroad  shall  develop  and 
implement  a  phase-in  program  so  that 
all  high  utilization  equipment  operated 
by  that  raifroad  receives  a  periodic 
freight  brake  test  or  single  car  test 
within  one  year  from  [THE  EFFECTIVE 
DATE  of  the  final  rule). 

(c)  A  railroad  shall  develop  and 
implement  a  phase-in  program  so  that 
all  passenger  and  commuter  equipment 
operated  by  that  railroad  receives  a 
single  car  test  within  one  year  from 
(THE  EFFECTIVE  D.ATE  of  the  final 
rule). 

(d)  A  railroad  shall  have  all 
equipment  stencilled  with  the  due  date 
of  its  next  required  periodic  freight 
brake  or  single  car  test  within  the  time 
periods  given  in  paragraphs  (a)  through 
(c)  of  this  section  for  the  types  of 
equipment  it  operates. 

§  232.61 1     Requirements  for  changing  the 
required  interval  for  periodic  brake  tests. 

(a)  Interested  parties  may  request  a 
change  in  the  time  between  required 
periodic  freight  brake  tests  or  single  car 
tests  by: 

(1)  Following  the  procedure  given  in 
Appendix  B  of  this  part  to  initiate  a 
program  to  monitor  periodic  freight 
brake  or  single  car  test  results;  and 
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(2)  Performing  a  valid  statistical 
analysis  of  the  results  of  the  monitoring 
program. 

(b)  A  minimum  of  two  years  after  the 
phase-in  of  non-high  utilization  freight 
equipment  is  completed,  interested 
parties  may  request  changes  to  the 
interval  between  required  periodic 
freight  brake  tests  for  non-high 
utilization  equipment. 

(c)  A  minimum  of  one  year  after  the 
phase-in  of  all  other  equipment  is 
completed,  interested  parties  may 
request  chcuiges  to  the  inter\'al  between  . 
required  periodic  freight  brake  or  single 
car  tests  for  that  equipment. 

(d)  A  single  organization  shall  not 
petition  the  FRA  to  change  the  time 
inter\al  between  required  periodic 
freight  brake  or  single  car  tests  for  the 
same  or  substantially  the  same 
equipment  population  more  than  once 
everj'  two  years. 

§232.613    Qualifications  of  inspectors. 

(a)  Periodic  freight  brake  tests  and 
single  car  tests  shall  be  performed  only 
by  qualified  brake  system  inspectors 
who  meet  the  qualification  requirements 
of  §232.207, 

(b)  Periodic  freight  brake  tests  and 
single  car  tests  shall  be  spot  checked  by 
qualified  train  brake  system  supervisors 
who  meet  the  qualification  requirements 
of  §232.205. 

§  232.61 5    Record  keeping  and  stencilling 
requirements. 

(a)  If  a  railroad  opts  to  use  the 
statistical  methods  given  in  Appendix  B 
of  this  part  to  justify  an  increase  in  the 
time  between  required  periodic  freight 
brake,  single  car,  or  single  unit  train 
tests,  the  railroad  shall  keep  records  of 
the  tests  that  i.nclude  the  following: 

(1)  A  certification  by  the  railroad  that 
each  periodic  freight  brake  or  single  car 
test  was  done  only  by  qualified  brake 
system  inspectors. 

(2)  A  description  of  any  repairs  made 
to  enable  the  equipment  to  pass  the 
periodic  freight  brake  or  single  car  test. 

(3)  A  certification  by  the  railroad  that 
all  the  tasks  required  by  periodic  freight 
brake  or  single  car  tests  were  completed 
and  the  equipment  successfully  passed 
each  of  the  required  steps  of  the  test. 

(b)  The  location  the  most  recent 
periodic  freight  brake  or  single  car  test 
was  performed  and  the  date  the  next  test 
is  due  shall  be  clearly  stencilled, 
marked  or  labelled  in  two-inch  high 
letters  or  numerals  on  the  side  of  the 
equipment. 


47742  Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Proposed  Rules 


§232.617'  Periodic  freight  brake  test 
single  car  test,  or  single  unit  train  test 
equipnient  and  devices. 

(a)  All  test  equipment  and  devices 
shall  be  tested  for  correct  operation  at 
least  once  each  calendar  day  of  use. 

(b)  Mechanical  test  devices  such  as 
pressure  gauges,  flow  meters,  orifices, 
etc.  shall  be  calibrated  once  every  92 
days. 

(c)  Electronic  test  devices  shall  be 
calibrated  at  least  once  every  365  days. 

(d)  All  test  equipment  and  devices 
shall  be  tagged  or  labelled  with  the  date 
its  next  calibration  is  due. 

(e)  The  single  car  test  device  must  be 
disassembled,  cleaned,  and  tested  not 
less  frequently  than  every  92  days. 

Subpart  H — Maintenance  Standards  for 
Train  Bralte  Systems 

§  232.701    General  requirements, 
(a)  A  railroad  shall  develop, 
implement  and  make  available  to  FRA 
upon  request  written  maintenance 
procedures  for  all  types  of  train  brake 
systems  that  the  railroad  operates.  The 
written  maintenance  procedures  shall: 

(1)  Meet  or  exceed  current  industry 
standards  for  brake  system  maintenance; 

(2)  Meet  or  exceed  all  requirements  of 
this  part;  and 

(3)  Clearly  identife  those  items  or 
procedures  that  are  safety  critical. 

Tb)  A  railroad  shall  conduct 
maintenance  in  accordance  with  the 
procedures  developed  in  paragraph  (a) 
of  this  section.  FRA  shall  enforce  those 
items  identified  as  safety  critical. 

(c)  Train  brake  system  maintenance 
shall  be  performed  only  by  an 
individual  qualified  as  a  mechanical  or 
electronic  train  brake  system  inspector 
who  meets  the  qualification 
requirements  of  §  232.207  and  §  232.209 
or  a  person  apprenticed  to  such  an 
inspector  acting  under  the  inspector's 
direct  supervision. 

(d)  A  qualified  train  brake  system 
supervisor  who  meets  the  qualification 
requirements  of  §  232.205  shall  perform 
frequent  spot  checks  of  all  train  brake 
system  maintenance  operations. 

(e)  Prior  to  commencing  revenue 
service  of  new  train  brake  system 
technology,  a  railroad  shall  develop  the 
maintenance  plans  and  complete  the 
tests  and  the  demonstrations  required 
by  subpart  J  of  this  part. 

(f)  A  railroad  proposing  high  speed 
service  shall  develop  a  train  brake 
system  inspection,  maintenance,  and 
test  plan.  This  plan  shall  providie 
adequate  technical  detail  on  the  train 
brake  system  inspection,  maintenance 
and  test  procedures  to  be  used  to  ensure 
safe  train  operation  and  to  ensure  the 
performance  of  the  brake  system  does 


not  deteriorate  over  time.  The  plan  shall 
be  submitted  to  FRA  one  year  prior  to 
planned  commencement  of  revenue 
service.  The  plan  is  intended  to  be  used 
as  the  basis  for  a  set  of  safety  standards 
tailored  to  the  specific  train  brake 
system  to  be  used.  Such  planned 
revenue  service  may  not  begin  until 
FRA  has  approved  the  plan  in  writing. 
The  plan  shall  be  chaijged-only  when 
specifically  agregjHoby  FRA.  The  plan 
shall  hecomg^^(IM  of  the  safety  standards 
that  appl^to  die  operation  of  the 
specificHTOermediate  speed  or  high 
speed  train  to  which  the  plan  applies. 
FT^  shall  enforce  compliance  with  the 
safety  critical  items  identified  in  the 
plan. 

Subpart  I — Operating  Requirements  for 
Train  Bralie  Systems. 

§232.801    General. 

(a)  A  railroad  shall  develop, 
implement,  and  make  available  to  FRA 
upon  jequest  written  detailed  operating 
requirements  governing  the  safe 
operation  of  train  brake  systems  over  its 
railroad  ujider  all  operating  conditions. 

(b)  Railroads  shall  determine  speed 
restrictions  and  issue  train  handling 
instructions  based  on  air  brake 
performance,  tonnage  and  grade. 
Dynamic  brake  retarding  force  shall  not 
be  considered  in  determining  speect 
restrictions. 

(c)  The  operating  requirements 
contained  in  §  232.803  to  §  232.811  and 
in  §  232.815  to  §  232.819  are  appHcable 
to  all  trains  subject  to  this  part. 

§  232.803    Train  Infomtation  handling. 

(a)  A  railroad  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  written  procedures  to 
ensure  that  a  train  crew  employed  by 
the  railroad  is  given  accurate 
information  on  the  condition  of  the  train 
brake  system  and  train  factors  affecting 
brake  system  performance  and  testing 
when  such  crew  takes  over 
responsibility  for  the  train.  At  a 
minimum,  the  procedures  shall  provide 
that  each  train  crew  coming  on  duty  be 
informed  of: 

(1)  On  trains  operating  over  20  mph, 
the  operational  status  of  all  dynamic 
brakes,  including: 

(i)  The  number  of  locomotive  axles 
with  operational  dynamic  brakes  and 
their  location  in  the  train. 

(ii)  An  estimate  of  the  total  retarding 
force  available  from  the  dynamic  brakes 
(as  a  function  of  speed  in  five  mph 
increments  covering  the  operational 
speed  range  of  the  train).  Railroads  shall 
develop  and  implement  an  accurate 
means  to  make  this  estimate  by  January 
1, 1995. 


(2)  The  total  weight  and  length  of  the 
train. 

(3)  Any  special  weight  distribution 
that  would  require  special  train 
handling  procedures. 

(4)  The  number  and  location  of  cars 
whose  brakes  are  cut  out. 

(5)  The  distance  that  the  train  has 
travelled  since  its  last  Class  1  brake 
system  test. 

(6)  If  a  Class  1  brake  system  test^is 
required  prior  to  the  next  crew  change 
point,  the  location  at  which  that  test 
shall  be  performed. 

(7)  A  record  of  train  configuration 
changes  since  the  last  Gass  1  test. 

(8)  Any  train  brake  system  problems 
encountered  by  the  previous  crew. 

(b)  A  railroad  shall  communicate  this 
information  to  a  train  crew  coming  on 
duty  in  accordance  with  the  procedures 
developed  in  paragraph  (a)  of  this 
section. 

§  232.805    Train  brake  system  monitoring. 

(a)  A  railroad  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  written  procedures 
requiring  its  engineers  to  monitor  the ' 
performance  of  the  train  brake  system 
enroute.  At  a  minimum,  the  engineer 
shall: 

(1)  On  trains  equipped  with  an  air 
flow  indicator  or  a  two-way  end-of-train 
device,  frequently  monitor  the  brake 
pipe  pressure  gradient,  the  air  flow  rate 
to  the  brake  pipe  and  the  response  of  the 
rear  car  to  service  brake  applications.  If 
unusual  changes  occur,  the  engineer 
shall  investigate  the  cause. 

(2)  On  trains  equipped  with  dynamic 
brakes,  monitor  the  amperage  produced 
or  any  other  indicators  of  dynamic  brake 
performance  when  the  dynamic  brake  is 
applied.  If  the  amperage  produced 
indicates  a  less  than  fully  functional 
dynamic  brake,  the  engineer  shall  use 
appropriate  train  handling  procedures 
that  compensate  for  the  reduced 
dynamic  brake  performance. 

(3)  On  trains  equipped  with  wheel- 
temperature  sensors,  brake  application 
force  sensors,  brake  pad/shoe  thickness 
sensors,  or  other  technology  that 
monitors  performance  of  the  train  brake 
system,  the  output  of  the  sensors  shall 
be  displayed  in  the  cab  of  the 
controlling  locomotive  and  monitored 
by  the  engineer.  If  the  sensors  detect  a 
train  brake  system  problem,  the 
engineer  shall  take  the  corrective  action 
required  in  the  railroad's  written 
procedures. 

(b)  Any  problems  uncovered  by  train 
brake  system  monitoring  shall  be 
reported  by  the  train  information 
handling  procedures  described  in 
§232.803. 
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§232.807    Airbrakes. 

(a)  The  automatic  air  brake  shall  not 
be  depended  upon  to  hold  equipment 
standing  on  a  grade  (including  a 
locomotive,  cars,  or  train  whether  a 
locomotive  is  attached  or  detached  from 
the  cars  or  train).  A  sufficient  number  of 
handbrakes  shall  be  applied  to  hold 
such  equipment  before  the  air  brakes 
may  be  released,  and  the  handbrakes 
shall  not  be  released  until  it  is  known 
that  the  air  brake  system  is  properly 
charged. 

(b)  A  railroad  shall  set  the  maximum 
main  reservoir  working  pressure. 

(c)  The  maximum  brake  pipe  pressure 
shall  not  be  greater  than  15  psi  less  than 
the  air  compressor  governor  starting  or 
loading  pressure. 

§232.809    Tread  brakes. 

(a)  Tread  brakes  shall  be  operated  so 
that  all  continuous-drag  braking 
applications  limit  the  average  brake 
horsepower  (Bhp)  input  per  wheel  to 
tlie  following  amounts: 

(1)  20  Bhp  or  less  for  equipment  with 
28-inch  diameter  wheels. 

(2)  25  Bhp  or  less  for  equipment  with 
33-inch  diameter  wheels. 

(3)  30  Bhp  or  less  for  equipment  with 
36-inch  diameter  wheels. 

(4)  35  Bhp  or  less  for  equipment  with 
38-inrh  diameter  wheels. 

(5)  40  Bhp  or  less  for  equipment  with 
40-inch  diameter  wheels. 

(b)  Tread  brakes  shall  be  operated  so 
that  all  non-emergency  stop  braking 
applications  limit  the  average  brake 
horsepower  input  per  wheel  to  the 
following  amounts: 

(1)  80  Bhp  or  less  for  equipment  with 
28-inch  diameter  wheels. 

(2)  100  BHp  or  less  for  equipment 
with  33-inch  diameter  wheels. 

(3)  120  Bhp  or  less  for  equipment 
with  36-inch  diameter  \yheels. 

(4)  140  Bhp  or  less  for  equipment 
with  38-inch  diameter  wheels. 

(5)  160  Bhp  or  less  for  equipment 
with  40-inch  diameter  wheels. 

§  232.81 1    Dynantic  brakes. 

(a)  A  railroad  operating  a  train  with  a 
brake  system  that  includes  dynamic, 
blended,  or  other  forms  of  non-friction 
(tread  or  disc)  brakes  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  written  operating  rules 
governing  safe  train  handling 
procedures  using  these  non-friction 
brakes  under  all  operating  conditions, 
which  shall  be  tailored  to  the  specific 
equipment  and  territory  of  the  railroad. 

(b)  A  railroad's  operating  rules  shall 
be  based  on  the  ability  of  friction  brakes 
alone  to  safely  stop  the  train  under  all 
operating  conditions. 

(c)  The  operating  rules  may  provide 
that  a  train  may  continue  to  operate  to 


the  next  point  where  a  Qass  1  test  is 
required  after  an  enroute  failure  of  the 
dynamic  or  other  non-friction 
component  of  the  train  brake  system. 

§  232.81 3    Two-way  end-of-traIn  devices. 

(a)  A  railroad  shall  calibrate  a  two- 
way  end-of-train  device  in  accordance 
with  manufacturer's  specifications 
annually.  The  date  that  the  next 
calibration  is  due  shall  be  clearly 
marked  on  both  the  head-end  and  the 
rear-end  units  of  the  end-of-train  device. 

(b)  Effective  December  31.  1996.  all 
road  trains  not  specifically  excepted  ' 
shall  use  either  a  two-way  end-of-train 
device  meeting  the  requirements  of 

§  232.117  or  alternate  technology  device 
performing  the  same  function. 

(c)  All  end-of-train  devices  purchased 
by  railroads  after  December  31, 1994 
shall  be  two-way  end-of-train  devices. 

(d)  All  two-way  end-of-train  devices 
acquired  prior  to  (THE  EFFECTIVE 
DATE  OF  THE  HNAL  RULE)  shall  be 
deemed  to  meet  the  design  requirements 
contained  in  §  232.117. 

.(e)  The  following  types  of  trains  are 
excepted  from  the  requirement  for  the 
use  of  a  two-way  end-of-train  device: 

(1)  Trains  with  a  locomotive  capable 
of  making  a  brake  application  located  in 
the  rear  Aird  of  the  train  length; 
-  (2)  Trains  operating  in  the  push  mode; 

(3)  Trains  with  a  manned,  operational 
caboose; 

(4)  Trains  operating  with  a  secondary, 
fully  independent  braking  system 
capable  of  safely  stopping  the  train  in 
the  event  of  failure  of  the  primary 
system; 

(5)  Trains  that  do  not  operate  in 
mountain  grade  territory  and  do  not 
exceed  30  mph; 

(6)  Local  trains  that  do  not  exceed  30 
mph; 

(7)  Work  trains  that  do  not  exceed  30 
mph; 

(8)  Trains  that  operate  excluisively  on 
track  that  is  not-part  of  the  general 
railroad  system;  and 

(9)  Passenger  trains  with  emergency 
brakes. 

§  232.81 5    En  route  failures  of  train  brake 
system  components. 

(a)  Speed  reduction.  When  an  en  route 
failure  of  a  train  brake  system 
component  occiu^  that  reduces  the 
retarding  force  available  to  stop  the 
train,  the  speed  of  the  train  shall  be 
reduced  in  order  that  the  train  can  be 
safely  operated  within  the  signal 
spacing  with  remaining  available  brake 
system  retarding  force. 

(b)  A  train  with  an  en  route  brake 
system  failure  that  reduces  the  retarding 
force  available  to  stop  the  train  shall  not 
proceed  beyond  the  next  point  where 


brake  system  repairs  can  be  made  to 
restore  the  full  brake  system  retarding 
force. 

(c)  Subject  to  the  requirements 
contained  in  §  232.17.  an  en  route  train 
may  pick  up  a  car  with  a  power  brake 
defect  for  the  purpose  of  moving  it  to 
the  nearest  available  point  where  repairs 
to  that  defect  can  be  made;  however, 
that  train  shall  have  the  brakes 
operational  and  effective  on  no  less  than 
85%  of  the  cars  in  the  train.  That  train 
shall  not  proceed  beyond  the  point 
where  its  next  Class  1  brake  test  is  due 
with  a  car  containing  a  power  brake 
defect  still  part  of  the  train. 

(d)  Airflow  indicator.  When  a  train  is 
equipped  with  an  air  flow  indicator 
calibrated  in  cubic  feet  per  minute,  if 
the  air  flow  exceeds  80  cfin.  the 
engineer  shall  stop  the  train  to 
determine  the  cause. 

(e)  Excessive  pressure  gradient.  When 
a  train  rs  equipped  with  an  end-ol-train 
or  equivalent  device,  if  the  gradient 
exceeds  20  psi  after  recharging 
following  a  brake  application,  the 
engineer  shall  stop  the  train  to 
determine  the  cause.  If  unable  to  make 
repairs  the  crew  should  arrange  to  set 
out  defective  cars  and/or  proceed  at 
reduced  speed  and  with  due  caution  to 
the  next  location  where  corrective 
action  can  be  taken. 

(f)  Two-way  end-of-train  device.  If  a 
two-way  end-of-train  or  equivalent 
device  is  unable  to  initiate  an 
emergency  brake  appUcation  from  the 
rear  of  the  train,  the  speed  of  that  train 
shall  be  limited  to  30  mph.  This 
limitation  shall  be  applied  to  any  device 
that  uses  an  alternate  technology  to 
serve  the  purpose  of  a  two-way  end-of- 
train  device. 

§  232.81 7    Undesired  emergency  brake 
application. 

(a)  If  an  undesired  emergency  brake 
application  occurs  on  a  train,  the  train 
shall  not  proceed  until  the  crew  has 
inspected  the  entire  train  to  determine 
that  it  is  safe  to  do  so. 

(b)  A  car  causing  the  undesired 
emergency  application  due  to  a 
mechanical  defect  may  be  moved  only 
if  necessary  for  repair  of  the  defect  and 
only  to  the  nearest  available  point 
where  repairs  to  that  defect  can  be 
made. 

(c)  A  railroad  shall  have  written 
procedures  requiring  written 
notification  of  the  appropriate 
mechanical  department  official(s)  that 
the  car  is  a  source  of  an  undesired 
emergency  brake  application  emd  shall 
be  repaired. 
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§  232.81 9    Extreme  operating  conditions. 

(a)  A  railroad  shall  develop  and  make 
available  to  FRA  upon  request  detailed 
written  operating  procedures  tailored  to 
the  equipment  and  territory  of  that 
railroad  to  cover  safe  train  handling  for 
the  following  operations: 

(1)  Cold  weather  operation. 

(2)  Mountain  territory  operation. 

(3)  Operation  of  heavy  trains. 

(4)  Operation  of  long  trains. 

(b)  FRA  may  impose  additional 
operating  limitations  on  a  railroad  if— 

(1)  A  railroad  does  not  have  written 
operating  procedures  for  the  operations 
listed  in  paragraph  (a)  of  this  section, 

(2)  The  procedures  are  inadequate,  or 

(3)  The  procedures  are  not  enforced. 

§  232.821    Operating  requiren>ents  specific 
to  conventional  freight  trains. 

(a)  A  conventional  freight  train 
operating  imder  cold  weather 
conditions  shall  be  hauled  by  a 
controlling  locomotive  that  is  equipped 
with  a  26--C  brake  valve  or  equivalent. 

(b)  Feed  valve  braking  is  prohibited. 

(c)  Unless  the  trailing  equipment  is 
designed  for  graduated  brake  release, 
the  passenger  position  on  the 
locomotive  brake  control  stand  shall  not 
be  used. 

(d)  When  a  locomotive  is  detached 
from  a  train  and  the  standing  cars  are 
not  coupled  to  an  air  supply,  the  brake 
pipe  pressure  in  the  standing  cars  must 
be  depleted. 

§  232.823    Operating  requirements  specific 
to  intermediate  speed  freight  trains. 

(a)  Operation  ofheaxy  trains.  Heavy 
trains  shall  not  be  operated  at  speeds 
greater  than  79  mph. 

(b)  Operation  of  long  trains.  Long 
trains  shall  not  be  operated  at  speeds 
greater  than  79  mph. 

(c)  Train  make-up  requirements. 
Except  for  locomotives,  high  speed 
freight  trains  shall  be  made  up  of  zero 
slack  equipment  only. 

Subpart  J — Tests  and  Procedures  To 
Introduce  New  Train  Brai<e  System 
Technology 

§232.901    General. 

(a)  A  railroad  or  other  person  subject 
to  this  part  shall  adhere  to  the 
procedures  prescribed  in  this  subpart 
and  receive  FRA  approval  before  using, 
hauling,  or  permitting  to  be  used  or 
hauled  on  its  line  any  equipment  that 
employs  a  new  train  brake  system 
technology  that  complies  with  the 
statutory  requirements  contained  at  49 
U.S.C.  20102.  20301-20304,  20701- 
20703.  21302.  and  21304.  formerly 
codified  in  the  Locomotive  Inspection 
Act  at  45  U.S.C.  22-34  and  die  Safety 
Appliance  Acts  at  45  U.S.C.  1-14, 16, 


but  that  is  inconsistent  with  or  is  not 
specifically  addressed  by  the  safety 
standards  contained  in  this  part. 

(b)  A  railroad  introducing  new  train 
brake  system  technology  requiring  an 
exemption  from  the  requirements  of  the 
Safety  Appliance  Acts  in  order  to  be 
operated  in  revenue  service  shall  follow 
the  procedures  stated  in  §  117  of  the 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Act,  45  U.S.C. 
1001, 1013  et  seq.,  and  any  procedural 
requirements  contained  in  this  chapter. 

(c)  A  railroad  planning  to  introduce 
new  train  brake  system  technology  may 
file  a  petition  with  FRA  requesting  to 
convert  some  of  the  design  requirements 
used  to  develop  the  technology  into 
performance-based  safety  standards  to 
become  part  of  the  regulations  in  this 
part. 

(1)  Such  petitions  shall  contain  the 
following  information: 

(i)  The  proposed  performance 
standard; 

(ii)  The  means  by  which  compliance 
with  the  standard  is  to  be  measured  or 
the  means  by  which  the  standard  can  be 
enforced;  and 

(iii)  A  technical  analysis  that 
demonstrates  whether  the  performance 
standard  is  met  and  whether  the  train 
brake  system  will  function  as  intended, 
for  all  possible  brake  applications  and 
failure  conditions,  to  safely  stop  the 
train. 

(2)  FRA  will  treat  the  petition  as 
either  a  waiver  petition  or  a  petition  for 
rulemaking,  depending  upon  the  nature 
and  scope  of  the  petition,  and  will 
address  the  petition  in  accordance  with 
the  procedural  requirements  contained 
in  this  chapter. 

§  232.903    Pre-revenue  service  tests  for 
new  train  brake  system  technology. 

(a)  Before  a  railroad  uses  a  new  train 
brake  system  technology  in  revenue 
service,  the  railroad  shall  plan  and 
conduct  pre-revenue  service  tests 
adequate  to  thoroughly  demonstrate  safe 
performance  of  the  new  train  brake 
system  technology.  This  pre-revenue 
service  planning  and  testing  shall 
include: 

(1)  Design  description.  Nine  months 
prior  to  the  plaimed  start  of  the  pre- 
revenue  service  testi,  the  railroad  shall 
submit  to  FRA  a  complete  design 
description  of  the  new  technology  to  be 
tested.  This  design  description  shall 
include: 

(i)  Design  performance  requirements, 
(ii)  Description  of  how  the  new 

technology  operates, 
(iii)  Description  of  interfaces  with  other 

train  systems. 


(iv)  Engineering  analysis  of  the 

performance  of  the  new  technology, 

and 
(v)  Results  of  simulations  or  tests  that 

demonstrate  the  performance  of  the 

new  technology. 
^  (2)  Test  plan.  Six  months  prior  to  the 
planned  start  of  the  pre-revenue  service 
tests,  the  railroad  shall  submit  to  the 
FRA  a  detailed  test  plan  that  includes: 

(i)  An  identification  of  any  waivers  of 
FRA  safety  regulations  required. 

(ii)  A  clear  statement  of  test 
objectives.  One  of  the  test  objectives 
shall  be  to  demonstrate  the  new 
technology  is  safe  and  effective  in  the 
environment  in  which  it  is  to  be  used. 

(iii)  A  planned  schedule  for 
conducting  the  test«. 

(iv)  Stopping  distances  at  various 
speeds  up  to  the  maximum  expected 
revenue  service  operating  speed  and  for 
each  brake  system  separate  and 
combined. 

(v)  Tests  of  the  required  fail  safe 
features  of  the  new  technology. 

(vi)  A  description  of  the  railroad 
facilities  or  property  to  be  used  to 
conduct  the  tests. 

(vii)  A  detailed  description  of  how  the 
tests  are  to  be  conducted. 

(viii)  A  description  of  any  special 
instrumentation  to  be  used. 

(ix)  A  description  of  the  information 
or  data  to  be  obtained. 

(x)  A  description  of  the  criteria  to  be 
used  to  measure  (he  success  or  failure 
of  the  tests. 

(xi)  A  description  of  any  special  safety 
precautions  to  be  observed. 

(xii)  A  written  set  of  standard 
operating  procedures  to  be  used  by  the 
lieople  conducting  the  tests  to  ensure 
the  tests  are  done  safely. 

(3)  Inspection,  maintenance  and  test 
plan.  Six  months  prior  to  planned  start 
of  the  pre-revenue  service  tests,  the 
railroad  shall  submit  a  plan  to  FRA 
describing  in  detail  the  inspection, 
maintenance,  and  test  procedures  to  be 
used  during  the  tests. 

(4)  Training  and  qualification 
program  plan.  Six  months  prior  to  the 
planned  start  of  the  pre-revenue  service 
tests,  the  railroad  shall  submit  to  the 
FRA  a  plan  describing  the  specific 
knowledge  and  skills  necessary  to  safely 
conduct  the  test.  The  plan  shall  describe 
the  training  to  be  done  to  be  sure  the 
persons  conducting  the  test  have  the 
necessary  knowledge  and  skilllP 

(b)  [Reserved.] 

§  232.905    Introduction  of  new  train  brake 
system  technology  to  revenue  service. 

(a)  Reporting  of  pre-revenue  service 
test  results.  Six  months  prior  to  the 
planned  start  of  revenue  service,  the 
railroad  shall  submit  a  written  report 
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analyzing  the  results  of  its  pre-revenue 
service  tests  to  the  FRA.  The  report  shall 
emphasize  the  safety  implications  of  the 
test  results. 

(b)  Suggested  amendments  to  the 
Train  Brake  System  Safety  Standards. 
Four  months  prior  to  the  planned  start 
of  revenue  service,  the  railroad  shall 
recommend  in  writing  to  the  FRA  any 
performance  requirements  of  the  new- 
technology  that  it  believes  should  be 
incorporated  into  the  Train  Brake 
System  Safety  Standards.  This 
recommendation  shall  include: 

(1)  The  proposed  performance 
standard; 

(2)  The  means  by  which  the  standard 
is  to  be  measured  or  enforced; 

(3)  A  technical  analysis  that 
demonstrates  the  train  brake  system 
safety  benefit  of  enforcing  the  standard; 
and 

(4)  A  technical  analysis  that 
demonstrates  that  if  the  performance 
standard  is  met,  the  train  brake  system 
will  function  as  intended  to  safely  stop 
the  train. 

(c)  Operating  plan.  Six  months  prior 
to  the  planned  start  of  revenue  service, 
the  railroad  shall  submit  to  FRA  a 
written  operating  plan  that  describes  in 
detail  how  the  railroad  iritends  to  use 
the  new  brake  technology  in  revenue 
service. 

(d)  Inspection,  Maintenance  and  Test 
Program.  Six  months  prior  to  the 
planned  start  of  revenue  service,  the 
raifroad  shall  submit  to  FRA  a  written 
Inspection,  Maintenance,  and  Test 
Program  Plan  that  demonstrates  how 
proper  functioning  of  the  system  will  be 
assured  over  its  service  life  under  all 
conditions  that  may  be  encountered  in 
the  proposed  application(s)  of  the  new 
brake  system  technology. 

(e)  Training  and  qualification 
program.  (1)  Four  months  prior  to  the 
planned  start  of  revenue  service,  the 
railroad  shall  submit  to  FRA  a  written 
description  of  the  knowledge  and  skills 
the  railroad  will  require  of  its 
employees  to  be  qualified  to  inspect, 
maintain,  and  test  the  new  brake  system 
technology  being  introduced. 

(2)  Four  months  prior  to  the  planned 
start  of  revenue  service,  the  railroad 
shall  submit  to  FRA  a  written 
description  of  the  training  program  the 
railroad  will  implement  to  ensure  its 
employees  have  the  knowledge  and 
skills  necessary  to  inspect,  maintain, 
and  test  the  new  brake  system 
technology. 

(0  The  FRA  shall  use  the  information 
supplied  by  the  railroad  in  response  to 
the  requirements  of  §  232.905  (a) 
through  (e)  as  a  basis  for  granting  or 
denying  approval  for  revenue  service  of 
the  new  brake  technology. 


§  232.907    Follow-up  to  introduction  of  new 
train  brake  system  technology  to  revenue 
service. 

(a)  A  railroad  shall  carefully  monitor 
the  performance  of  new  train  brake 
system  technology  for  the  first  two  years 
that  the  railroad  operates  the  new 
technology  in  revenue  service. 

(b)  Within  30  days  after  the  two  years 
have  passed,  the  raifroad  shall  notif>' 
FRA  in  writing  of  any  operational 
problems  it  encountered  with  the  new 
train  brake  system  technology  during 
the  first  two  years  of  revenue  ser\'ice. 
This  notification  shall  include: 

(1)  A  description  of  the  problem  and 
the  circumstances  that  brought  it  on. 

(2)  The  suspected  root  cause  or  causes 
of  the  problem. 

(3)  The  safety  implications  of  the 
problem. 

(4)  The  steps  to  be  taken  to  eliminate 
the  problem. 

Appendix  A  to  Part  232— Schedule  of 
Civil  Penalties  (Reserved) 

Appendix  B  to  Part  232— Procedure  for 
Requesting  a  Change  to  the  Required 
Periodic  Freight  Brake  or  Single  Car 
Test  Interval 


1.0    Statistical  Depnitions 

Confidence  Level  means  the  degree  of 
assurance  that  a  statistical  analysis  done  on 
a  sample  accurately  reflects  the 
characteristics  of  the  larger  population  from 
which  the  sample  was  drawn. 

Periodic  Freight  Brake  Test  Failure  means 
a  failure  of  the  freight  control  valve  to  pass 
the  tests  required  by  AAR  Standard  S-486- 
91,  Section  3:  Service.  Stability,  Minimum 
Application  and  Quick  Service  Limiting 
Valve.  Slow  Release  and  Emergency  Tests. 

Population  means  all  the  individual 
members  of  a  class  or  type  of  railroad 
equipment. 

Random  Sample  means  a  sample  drawn 
from  a  population  so  that  each  member  of  the 
population  has  an  equal  chance  of  being 
selected  as  a  member  of  the  sample. 

Sample  means  a  subset  of  a  larger 
population  analyzed  to  estimate  or  predict 
characteristics  of  the  entire  population. 

Single  Car  Test  Failure  means  a  failure  of 
the  brake  control  valve  or  relay  valve  to  pass 
the  Passenger  Car  Single  Car  Test  in 
accordance  with  AAR  Standard.S-044 
(Instruction  Pamphlet  No.  5039-4,  Sup.  3). 

Statistical  Analysis  means  using  proven 
statistical  methods  to  predict  the 
characteristics  of  a  large  ]X)pulation  based  on 
an  analysis  of  a  smaller  sample  of  that 
population. 

Valid  Statistical  Analysis  means  a 
statistical  analysis  based  on  a  truly  random 
sample  of  lai^ge  enough  size  to  produce 
meaningful  predictions  of  the  characteristics 
of  a  larger  population. 

2.0    General 

(a)  An  interested  party  (the  FRA  itself 
couldbe  such  a  party)  shall  advise  the  FRA 
by  letter  of  its  intent  to  initiate  a  periodic 


freight  brake  or  single  car  test  monitoring 
program  with  the  intent  to  request  a  change 
to  the  required  periodic  freight  brake  or 
single  car  test  interval.  The  party  shall 
carefully  define  the  equipment  population  to 
which  the  monitoring  program  applies. 
Defined  populations  may  be  a  specific  type 
of  car  or  cars  equipped  with  a  specific  type 
of  brake  system  or  air  brake  system 
component. 

(b)  No  cars  receiving  single  car  tests  due  to 
inspections  or  repairs  made  prior  to  their 
required  f)eriodic  freight  brake  or  single  car 
test  due  date  shall  be  included  in  the 
population. 

(c)  The  request  shall  be  based  on  a  valid 
statistical  analysis  of  the  periodic  freight 
brake  or  single  car  test  failure  rate  of  the 
population.  The  statistical  analysis  shall  be 
based  on  the  entire  population  or  a  random 
sample  size  of  the  population  large  enough 
to  give  a  95%  confidence  levels  that  the 
periodic  frejght  brake,  single  car.  or  single 
unit  train  test  failure  rate  of  the  sample 
accurately  reflects  the  failure  rate  of  the 
population  as  a  whole. 

3.0    Outline  ofOx-erall  Statistical  Analms 
Procedure 

(a)  Objective.  To  determine  and  readjust,  as 
necessary,  an  inspection  inten-al  that  ensures 
with  95%  confidenee  that  less  than  the 
following  percentages  of  in-ser\ice  units 
have  a  defect  that  would  cause  failure  to  pass 
the  periodic  freight  brake  or  single  car  test  at 
any  point  in  time  (population  percent 
defective). 

(1)  5%  for  conventional  freight  equipment. 

(2)  3%  for  intermediate  speed  freight 
equipment. 

(3)  3%  for  conventional  f>assengeror 
commuter  equipment. 

(4)  2%  for  intermediate  speed  passenger  or 
commuter  equipment. 

(5)  1%  for  high  speed  passenger 
equipment. 

(b)  Procedure.  The  following  procedure 
shall  be  used  to  perform  a  statistical  analysis 
to  justify  a  change  in  the  time  interval 
between  required  periodic  freight  brake  tests 
or  single  car  tests  of  an  equipment 
population: 

(1)  Define  the  population  to  which  the 
analysis  applies  and  notif\-  the  FRA  in 
writing  of  the  intent  to  request  a  change  in 
the  time  inter\'al  between  required  tests. 

(2)  The  phase  in  period  required  by 
§  232.609  shall  be  completed  for  the' 
population  selected  for  analysis  before  the 
sampling  period  starts. 

(3)  The  records  of  the  results  of  required 
scheduled  single  car  tests  or  required 
scheduled  periodic  freight  brake  tests 
described  in  §  232.615(a)  shall  be  kept.  The 
results  of  unscheduled  tests  shall  not  be 
included  in  the  analysts* These  records  shall 
be  kept  for  the  following  minimum  sampling 
period: 

(i)  Two  years  for  populations  of  non-high 
utilization  freight  equipment. 

(ii)  One  year  for  high  utilization  freight 
equipment. 

(iii)  Six  months  for  all  other  types  of 
equipment. 

(4)  At  the  end  of  the  sampling  period,  the 
total  sample  size  (total  number  of  units 
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tested)  and  the  total  number  of  test  failures 
(total  number  of  units  that  failed  the  periodic 
freight  brake  test  or  single  car  test)  shall  be 
determined. 

(5)  The  failure  rate  for  the  sample  shall  be 
determined  by  diyiding  the  total  number  of 
units  failing  the  test  by  the  total  number  of 
units  tested. 

(6)  The  failure  rate  versus  sample  size  shall 
be  plotted  on  one  of  the  Sollowing  charts: 
(these  charts  ensure  the  required  95% 
confidence  level  is  achieved) 

(i)  Chart  B-1  for  non-hi^  utilization 
conventional  freight  equipment. 

(ii)  Chart  B-2  for  hi^  utilization  freight 
equipment. 

(iii)  Chart  B-3  for  conventional  passenger 
or  commuter  equipment 

(iv)  Chart  B— 4  for  intermediate  speed 
freight  equipment. 

(v)  Chart  B-S  for  intermediate  speed 
passenger  or  commuter  equipment. 

(vi)  Chart  B-6  for  high  speed  fiassenger 
equipment. 

(c)  Determination  ofNtrw  Required  Test 
Interval.  The  following  method  shall  be  used 
to  determine  the  new  required  test  interval 
for  the  selected  population: 

(1)  The  party  requesting  the  change  shall 
submit  a  summary  of  the  testing  and 
sampling  program  including  the  appropriate 
completed  chart  from  Part  232  Appendix  B 
(b)(6). 

(2)  The  FRA  shall  review  the  summary  to 
determine: 

(i)  The  correct  method  was  used: 
(ii)  The  sample  was  truly  random  or  the 
entire  population  was  used  as  the  sample; 
(iii)  The  sample  size  was  large  enough;  and 
(iv)  The  sample  time  was  sufficient. 

(3)  If  the  submitted  statistical  analysis 
meets  the  requirements  of  Part  232  Appendix 
B  (c)(2),  the  FRA  shall  determine  it  to  be 
valid 

(4)  If  the  plotted  result  of  the  valid 
statistical  analysis  falls  on  or  between  the 
limits  of  the  control  band  on  the  appropriate 
chart  given  in  paragraph  (b)(6)  of  this 
appendix,  the  time  between  required 


periodic  freight  brake  or  sin^e  car  tests  shall 
remain  unchanged  for  that  population  of 
equipment. 

(5)  If  the  plotted  result  of  the  valid 
statistical  analysis  foils  below  the  control 
band  on  the  appropriate  chart  given  in 
paragraph  (b)(6)  of  this  appendix,  the  time 
between  required  periodic  frei^t  brake  or 
single  car  tests  for  that  population  of 
equipment  shall  be  increased  by  the 
following  amounts  without  hirther 
rulemaking: 

(i)  3  months  for  non-high  utilization 
equipment  used  in  conventional  freight 
trains. 

(ii)  2  months  for  high  utilization 
equipment  used  in  conventional  freight 
trains. 

(iii)  1  month  for  equipment  used  in 
intermediate  speed  freight  trains. 

(iv)  1  month  for  equipment  used  in 
conventional  passen^r  or  commuter  trains. 

(v)  1  month  for  equipment  used  in 
intermediate  speed  passenger  or  commuter 
trains. 

(vi)  1  month  for  equipment  used  in  high 
sf)eed  passenger  trains. 

(6)  If  the  plotted  result  of  the  valid 
statistical  analysis  falls  above  the  control 
band  on  the  appropriate  chart  given  in 
paragraph  (b)(6)  of  this  appendix,  the  time 
between  required  periodic  freight  brake  or 
single  car  tests  for  that  {xipulation  of 
equipment  shall  be  decreased  by  the 
following  amounts: 

(i)  3  months  for  rum-high  utilization 
equipment  used  in  conventional  freight 
trains. 

(ii)  2  months  for  high  utilization 
equipment  used  in  cooventiooal  frvight 
trains. 

(iii)  1  month  for  equipment  used  in 
intermediate  speed  freight  trains. 

(iv)  1  month  for  equipment  used  in 
conventional  passenger  or  commuter  trains. 

(v)  1  month  for  equipment  used  in 
Intermediate  speed  passenger  or  commuter 
trains. 


(vi)  1  month  for  equipment  used  in  high 
speed  passenger  trains. 

4M    Limitatioiu  on  Use 

(a)  Application  of  the  statistical  process 
shall  rK>t  be  repeated  for  the  same  or  nearly 
the  same  equipment  population  more  than 
once  every  two  years. 

(b)  Repeated  application  of  the  statistical 
analysis  shall  not  cause  the  time  interval 
between  required  periodic  freight  brake  test, 
single  car  test  or  single  unit  train  tests  to  be 
less  than: 

(1)6  months  for  non-high  utilization 
equipment  used  in  conventional  freight 
trains. 

(2)  6  months  for  high  utilization  equipment 
used  in  conventional  freight  trains. 

(3)  3  months  for  equipment  used  in 
intermediate  speed  freight  trains. 

(4)  3  months  for  equipment  used  in 
conventional  passenger  or  commuter  trains. 

(5)  2  months  for  equipment  used  in 
intermediate  sj>eed  passenger  or  commuter 
trains. 

(6)  1  month  for  equipment  used  in  high 
speed  passenger  trains. 

(c)  Repeated  application  of  the  statistical 
analysis  shall  not  cause  the  time  interval 
between  required  periodic  freight  brake  test, 
single  car  test  or  single  unit  train  tests  to  be 
greater  than: 

(1)  60  months  for  non-high  utilization 
equipment  used  in  cooveotiooal  freight 
trains. 

(2)  60  months  for  high  utilization 
equipment  used  in  conventional  freight 
trains. 

(3)  36  months  for  equipment  used  in 
intermediate  speed  freight  trains. 

(4)  24  months  for  equipment  used  in 
conventional  piassenger  or  commuter  trains. 

(5)  12  months  for  equipment  used  in 
intermediate  speed  passenger  or  comnuiter 
trains. 

(6)  6  months  for  equipment  used  in  high 
speed  passenger  trains. 

BILUNG  COOe  4t1»-(»-P 
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Appendix  C  to  Part  232— Definition  of 
"Mountain  Grade  Territory" 

"Mountain  Grade  Territory"  means  a 
section  of  track  of  distance.  D,  with  an 


average  grade  of  1.5  percent  or  more 

over  that  distance  which  satisfies  the 

relationship: 

(30/V)2G2D<12 

Where 


G=average  grade  x  100 

D=distance  in  miles  over  which  average 

grade  is  taken 
V=Speed  of  train 


BILUNG  CODE  4910-06-P 


Mountain  Grade  Territory  Curves 


30  mph 
35  mph 
*0  mph 
45  mph 


1  2  3  4  5 

Distance  of  Average  Grade  -  Miles 

Mountain  Grade  Territory  Is  above  and  to  the  right  of  each  speed  curv& 
Non-Mountain  Grade  Territory  is  below  and  to  the  left  of  each  speed  curve. 
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Issued  in  Washington  D.C.  on  September  1. 
1994. 

Jolene  M.  Molitoris, 

Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  27902;  Notice  No.  94-29] 

RIN2120-AF27 

Revised  Discrete  Gust  Load  Design 
Requirements 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  gust  load  design  requirements  for 
transport  category  airplanes.  The 
proposed  changes  would:  (1)  replace  the 
current  discrete  gust  requirement  with  a 
new  requirement  for  a  discrete  tuned 
gust;  (2)  modify  the  method  of 
establishing  the  design  airspeed  for 
maximum  gust  intensity;  and  (3) 
provide  for  an  operational  rough  air 
speed.  These  changes  are  proposed  in 
order  to  provide  a  more  rational  basis  to 
account  for  the  aerodynamic  and 
structural  dynamic  characteristics  of  the 
airplane.  These  proposed  changes 
would  also  provide  for  harmonization  of 
the  discrete  gust  requirements  with  the 
Joint  Aviation  Requirements  (JAR)  of 
Europe  as  recently  amended. 

DATES:  Comments  must  be  received  on 
or  before  December  15, 1994. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-200}.  Docket  No.  27902. 800 
Independence  Avenue  SW., 
Washington,  IX!  20591;  or  delivered  in 
triplicate  to:  Room  9150,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
27902.  Comments  may  be  examined  in 
Room  91 50  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5  p.m. 
In  addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
Transport  Airplane  Directorate  (ANM- 
100),  Federal  Aviation  Administration, 
1601  Lind  Avenue  SW.,  Renton,  \VA 
98055-^056.  Comments  in  the 
information  docket  may  be  examined 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
James  Haynes,  Airframe  and  Propulsion 
Branch,  ANM-112,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA.  1601  Lind  Avenue  SW.. 
Renton.  WA  98055-4056;  telephone 
(206) 227-2131. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  any 
environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  contained  in  this  notice 
are  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Commenters  should  identify 
the  regulatory  docket  or  notice  number 
and  submit  comments  in  triplicate  to 
the  Rules  Docket  address  above.  AH 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
-considered  by  the  Administrator  before 
taking  action  on  this  proposed 
rulemaking.  The  proposals  coutained  in 
this  notice  may  be  changed  in  hght  of 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket,  both  before  and  after  the 
comment  period  closing  date,  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking  will  be  filed 
in  the  docket.  Persons  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27902."  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-230,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

The  National  Advisory  Committee  for 
Aeronautics  (NACA),  the  predecessor  of 
the  National  Aeronautics  and  Space 
Administration  (NASA),  began  an 
inflight  gust  measurement  program  in 
1933  to  assist  in  the  reflnement  of  gust 
load  design  criteria.  Using 
unsophisticated  analog  equipment,  that 
program  resulted  in  the  development  of 


the  improved  design  requirements  for 
gust  loads  that  were  issued  in  part  04  of 
the  Civil  Aeronautics  Regulations  (CAR) 
in  the  1940's.  The  corresponding  Civil 
Aeronautics  Manual  (CAM)  04  provided 
a  simplified  formula  firom  which  to 
derive  the  design  gust  loads  h-om  the 
specified  design  gust  velocities.  These 
criteria  were  based  on  an  analytical 
encounter  of  the  airplane  with  a  discrete 
ramp-shaped  gust  with  a  gradient 
distance  (the  distance  necessary  for  the 
gust  to  build  to  a  peak)  of  10  times  the 
mean  chord  length  of  the  airplane  wing. 
An  alleviation  factor,  calculated  from 
wing  loading,  was  provided  in  order  to 
account  for  Uie  relieving  effects  of  rigid 
body  motion  of  the  airplane  as  it 
penetrated  the  gust.  With  the 
development  of  the  VGH  (velocity,  load 
factor,  height)  recorder  in  1946,  NASA 
began  collecting  a  large  quantity  of  gust 
load  dsta  on  many  types  of  aircraft  in 
airline  service.  Although  that  program 
was  terminated  for  transport  airline 
operations  in  1971,  the  data  provided 
additional  insight  into  the  nature  of 
gusts  in  the  atmosphere,  and  resulted  in 
significant  changes  to  the  gust  load 
design  requirements.  The  evolution  of 
the  discrete  gust  design  criteria  from 
part  04  through  part  4b  of  the  CAR  to 
current  part  25  of  Title  14  of  the  Code 
of  Federal  Regulations  (CFR)  (which 
contains  the  design  requirements  for 
transport  category  airplanes)  resulted  in 
the  establishment  of  a  prescribed  gu.st 
shape  with  a  specific  gust  gradient 
distance  and  increased  peak  gust  design 
velocities.  The  prescribed  shape  was  a 
"one-minus-cosine"  gust  shape  with  a 
specified  gust  gradient  distance  of  12.5 
times  the  mean  chord  length  of  the 
airplane  wing.  The  gust  gradient 
distance,  for  that  particular  shape,  was 
equal  to  one-half  the  total  gust  length. 
A  simplified  analytical  method  similar 
to  the  methodology  of  CAM  04  was 
provided  along  with  an  improved 
alleviation  factor  that  accounted  for 
unsteady  aerodynamic  forces,  gust 
shape,  and  the  airplane  rigid  body 
vertical  response. 

The  increasing  speed,  size,  and 
structural  fiexibility  of  transport 
airplanes  resulted  in  the  need  to 
consider  not  only  the  rigid  body 
response  of  the  airplane,  but  also 
structural  dynamic  response  and  the 
effects  of  structural  deformation  on  the 
aerodynamic  parameters.  Early  attempts 
to  account  for  structural  flexibility  led 
to  a  "tuned"  gust  approach  in  which  the 
analysis  assumed  a  flexible  airplane 
encountering  gusts  with  various 
gradient  distances  in  order  to  find  the 
most  critical  gust  gradient  distance  for 
use  in  design  for  each  major  component. 


A  tuned  discrete  gust  approach  became 
a  requirement  for  compliance  with  the 
British  Civil  Airworthiness 
Requirements. 

Another  method  of  accounting  for  the 
structural  dynamic  effects  of  the 
airplane  involved  the  power  spectral 
density  (PSD)  analysis  technique  which 
accounted  for  the  statistical  distribution 
of  gusts  in  continuous  turbulence  in 
conjunction  with  the  aeroelastic  and 
structural  dynamic  characteristics  of  the 
airplane.  In  the  1960's,  the  Federal 
Aviation  Administration  (FAA)  awarded 
study  contracts  to  Boeing  and  Lockheed 
for  the  purpose  of  assisting  the  FAA  in 
developing  the  PSD  gust  methodology 
into  continuous  gust  design  criteria  with 
analytical  procedures.  The  final  PSD 
continuous  turbulence  criteria  were 
based  on  those  studies  and  were 
codified  in  Appendix  G  to  part  25  in 
1980. 

Recognizing  that  the  nature  of  gusts 
was  not  completely  defined,  and  that 
individual  discrete  gusts  might  exist 
outside  the  normal  statistical 
distribution  of  gusts  in  continuous 
turbulence,  the  FAA  retained  the 
existing  criteria  for  discrete  gusts  in 
addition  to  the  new  requirement  for 
continuous  turbulence.  The  current 
discrete  gust  criteria  in  Subpart  C  of  part 
25  require  the  loads  to  be  analytically 
developed  assuming  the  airplane 
enco\mters  a  gust  with  a  fixed  gradient 
distance  of  12.5  mean  chord  lengths.  For 
application  of  the  current  criteria,  it  is 
generally  assumed  that  the  airplane  is 
rigid  in  determining  the  dynamic 
response  to  the  gust  while  the  effects  of 
wing  elastic  deflection  on  wing  static 
lift  parameters  are  normally  taken  into 
account.  The  minimum  value  of  the 
airplane  design  speed  for  maximum  gust 
intensity.  Vb.  is  also  established  fi-om 
the  discrete  Kust  criteria. 

Recent  Dight  meas-jrement  efforts  by 
FAA  and  NASA  have  been  aimed  at 
utilizing  measurements  from  the  digital 
flight  data  recorders  (DFDR)  to  derive 
gust  load  design  information  for  airline 
transport  airplanes.  The  Gvil  Aviation 
Authority  (CAA)  of  the  United  Kingdom 
has  also  been  conducting  a 
comprehensive  DFDR  gust  measurement 
program  for  transport  airplanes  in 
airline  service.  The  program,  called 
CAADRP  (Civil  Aircraft  Airworthiness 
Data  Recording  Program),  uses  data 
sampling  rates  that  allow  the 
measurement  of  a  wide  range  of  gust 
gradient  distances.  The  CAADRP 
program  is  still  continuing  and  has 
resulted  in  an  extensive  collection  of 
reliable  gust  data. 

In  1988,  the  FAA,  in  cooperation  with 
the  JAA  and  organizations  representing 
the  American  and  European  aerospace 


industries,  began  a  process  to  harmonize 
the  airworthiness  requirements  of  the 
United  States  and  the  airworthiness 
requirements  of  Europe  in  regard  to  gust 
requirements.  The  objective  was  to 
achieve  common  requirements  for  the 
certification  of  transport  airplanes 
without  a  substantive  change  in  the 
level  of  safety  provided  by  the 
regulations.  Other  airworthiness 
authorities  such  as  Transport  Canada 
have  also  participated  in  this  process. 

In  1992,  the  harmonization  effort  was 
undertaken  by  the  Aviation  Regulatory 
Advisory  Committee  (ARAC).  A 
working  group  of  industry  and 
governmental  structural  loads 
specialists  of  Europe,  the  United  States, 
and  Canada  was  chartered  by  notice  in 
the  Federal  Register  (58  PR  13819, 
March  15, 1993).  The  harmonization 
effort  has  now  progressed  to  a  point 
where  some  specific  proposals  have 
been  developed  by  the  working  group 
for  the  discrete  gust  requirements  and 
these  proposals  have  been 
recommended  to  FAA  by  letter  dated 
October  15,  1993.  The  FAA  is  also 
considering  other  proposals  for  future 
rulemaking. 

Discussion 

The  continued  evolution  of  gust 
design  requirements  among  the  various 
world  aviation  authorities  has  resulted 
in  many  separate  gust  load  design 
criteria  with  which  the  transport 
airplane  manufacturer  must  comply  in 
order  to  export  its  product.  Recent 
efforts  between  the  FAA  and  the  Joint 
Aviation  Authorities  (J.'W^)  of  Europe  in 
cooperation  %vith  the  transport 
manufacturers  has  resulted  in  a 
proposal  to  refine  the  criteria  and 
consolidate  them  into  a  common  set  of 
gust  requirements.  A  review  was  made 
of  analytical  methods  to  find  a  single 
method  that  would  simulate  both 
discrete  gusts  and  continuous 
turbulence  and  produce  design  loads 
that  could  be  used  directly  for  structural 
analysis.  However,  no  single  method 
was  found  to  be  satisfactory  for 
accounting  for  both  the  discrete  gust 
and  continuous  turbulence;  therefore, 
separate  criteria  for  these  conditions 
will  be  retained  in  the  requirements. 
This  notice  addresses  only  the  discrete 
gust  criteria.  If  revisions  to  the 
continuous  turbulence  criteria  are 
deemed  necessary,  they  will  be 
proposed  in  a  future  notice. 

A  tuned  discrete  gust  methodology 
would  replace  the  current  discrete  gust 
requirement  of  §25.341  in  order  to 
provide  a  more  rational  basis  that 
accounts  for  the  aerodynamic  and 
structural  dynamic  characteristics  of  the 
airplane.  This  methodology  would  take 


into  account  the  expected  operation  of 
the  airplane  by  allowing  multiplying 
factors,  based  on  fuel  loading  and 
maximum  operating  altitude,  to  be  used 
to  adjust  the  required  design  gust 
velocities.  This  method  is  considered  to 
be  more  rational  in  that  it  more 
accurately  reflects  the  actual  conditions 
experienced  by  the  airplane  and  is 
therefore  less  likely  to  lead  to  either 
overdesigning  or  undesigning  of 
structure.  An  effort  has  been  undertaken 
by  the  industries  and  governments  of 
the  United  States  and  Europe  to 
evaluate  the  new  proposed  criteria  and 
ensure  that  the  provide  reasoiukble 
design  loads  for  current  conventional 
transport  airplanes  as  well  as  for  new 
technology  airplanes  that  may  include 
systems  that  react  in  a  nonlinear 
manner.  Furthermore,  the  proposed  gust 
gradient  distance  and  design  gust 
velocity  distributions  are  believed  to 
represent  the  best  available 
measurements  of  the  gust  environment 
in  which  the  airplane  is  likely  to  be 
operated.  In  this  regard,  the  CAADRP 
gust  measurement  data  (CAA.  Safety 
Regulation  Group,  Research  Note 
Number  74,  November  30, 1990, 
"Investigation  of  Derived  Gust 
Velocities  from  CAADRP  Data")  have 
been  used  to  support  the  design  gust 
velocity  and  gradient  distance 
distributions  for  the  new  proposed 
discrete  gust  design  criteria. 

The  method  for  establishing  the 
minimum  value  of  the  design  speed  for 
maximum  gust  intensity,  Vb,  which  is 
currently  predicated  on  the  discrete  gust 
criteria  of  the  current  §25.341,  would 
also  be  revised.  The  proposed  tuned 
gust  criteria  would  replace  the  static 
discrete  gust  criteria  of  §  25.341  which 
are  used  in  the  calculation  of  the 
minimum  value  of  Vb.  Therefore,  a 
revised  criterion  for  the  minimum  Vg  is 
also  proposed. 

The  proposal  does  not  include  a 
discrete  gust  design  condition  at  Vb, 
although  the  speed  Va  would  continue 
to  be  used  in  determining  the  criteria  for 
continuous  turbulence.  The  design  gust 
velocity  and  gradient  distances 
established  for  the  gust  design 
conditions  at  Vc,  "structural  design 
cruising  speed,"  and  Vd.  "structural 
design  diving  speed,"  were  developed 
in  consideration  of  the  full  operational 
envelope  so  that  a  specific  discrete  gust 
condition  at  Vb  is  not  considered 
necessary,  provided  an  adequate  speed 
margin  is  retained  between  Vb  and  Vr. 
and  provided  the  current  practices  for 
operating  in  severe  turbulence  are 
continued.  In  this  regard,  it  is  also 
proposed  that  the  recommended 
operational  turbulence  penetration 
speed  of  §  25.1585(a)(8)  be  based  on  a 
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new  operational  rough  air  speed.  Vra. 
which  would  be  no  greater  than  the  Vb 
chosen  for  structural  design.  In  the 
interest  of  developing  a  common 
requirement  for  part  25  and  lAR-25,  the 
current  JAR  requirement  (JAR  25.1517) 
for  a  rough  air  speed.  Vra.  for  which 
there  is  a  satisfactory  service  history, 
would  be  the  basis  for  the  new  proposed 
§  25.1517.  The  FAA  considers  the  level 
of  safety  provided  in  this  notice  to  be 
the  same  as  in  the  current  rules. 

Several  changes  are  also  proposed  to 
other  related  rules  to  implement  the 
new  criteria  and  to  consolidate  the 
general  gust  requirements  into  a  single 
section.  Gust  requirements  are  located 
in  several  different  sections  of  part  25 
that  pertain  to  continuous  turbulence, 
lateral  gusts,  etc.  This  proposal  would 
consolidate  many  of  these  gust 
requirements  into  a  revised  §  25.341.  In 
this  regard,  several  changes  to  other 
sections  are  proposed  to  transfer 
requirements  and  to  revise  references  to 
these  requirements.  These  include  the 
relocation  of  §  25.305(d)  to  §  25.341(b) 
and  the  transfer  of  §§  25.331(a)(1)  and 
25.331(a)(2)  to  §25.321  "General"  and 
changing  the  title  of  §  25.331  to 
"Symmetric  maneuvering  conditions." 
Also  the  lateral  gust  requirements  of 
§  25.351  would  be  removed  since  the 
proposed  §  25.341  addresses  both 
vertical  and  lateral  gusts.  The  gust 
envelope  would  no  longer  be  needed 
with  the  proposed  criteria  so  it  would 
be  eliminated  from  §  25.333  and  the  title 
of  this  section  would  be  changed  to 
"Flight  maneuvering  envelope." 

Changes  are  also  proposed  to  adapt 
the  tuned  gust  criteria  to  the  cases  of 
unsymmetrical  loads  in  §  25.349 
"rolling  conditions."  §  25.427 
"Unsymmetrical  loads,"  and  to  §  25.445 
"Outboard  fins."  These  rules  would  be 
revised  in  order  to  provide  criteria  for 
calculating  unsymmetrical  e.xternal 
airloads  for  dynamic  discrete  gust 
conditions  and  to  provide  for  the  effects 
of  lateral  gusts  acting  on  auxiliary 
aerodynamic  surfaces  such  as  winglets 
and  outboard  fins.  To  be  more  general, 
it  is  proposed  to  change  the  title  of 
§  25.445  from  "Outboard  fins"  to 
"Auxiliary  aerodynamic  surfaces." 

Regulatory  Evaluation  Summary 

Preliminary  Fegulatory  Evaluation, 
Initial  Regulatory  Flexibility 
Detennination,  and  Trade  Impact 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First.  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 


determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  t±anges  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
Would  generate  benefits  that  justify  its 
costs  and  is  not  a  "significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (2)  is  not  significant  as  defined 
in  DOT'S  Policies  and  Procedures;  (3) 
would  not  have  a  significant  impact  on    * 
a  substantial  number  of  small  entities; 
(4)  would  not  constitute  a  barrier  to 
international  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Cost-Benefit  Analysis 

The  proposed  changes  would  have 
economic  consequences.  The  costs 
would  be  the  incremental  costs  of 
meeting  the  tuned  discrete  gust 
■  requirements  rather  than  the  current 
static  discrete  gust  requirements.  The 
benefits  would  be  the  savings  from  not 
meeting  two  different  sets  of  discrete 
gust  requirements,  i.e.,  the  requirements 
in  the  current  FAR  and  the  requirements 
in  the  JAR  In  order  to  sell  their 
transport  category  airplanes  in  a  global 
marketplace,  manufacturers  usually 
certify  their  products  under  both  sets  of 
regulations.  Harmonizing  these  discrete 
gust  requirements  would  result  in  a  net 
cost  savings. 

Industry  sources  provided 
information  on  the  additional  costs  and 
cost  savings  that  would  result  from  the 
proposed  rule.  Based  on  this 
information  a  range  of  representative 
certification  costs  and  savings  are 
shown  below.  The  costs  and  savings  per 
certification  are  those  related  to  meeting 
discrete  gust  load  requirements, 
including  related  provisions  of  the 
proposed  rule. 

Per  Certification  Costs  and  Sav- 
ings Associated  With  Proposed 
Discrete  ^dusT  Load  Require- 
ments 

(In  ttiousands  of  dollars) 


Per  Certification  Costs  and  Sav- 
ings Associated  With  Proposed 
Discrete  Gust  load  Require- 
ments—Continued 

[In  thousands  of  dollars] 


Costs  of  proposed  joint  certifi' 
cation 

Savings  (current  jotnt  certification 
costs  minus  proposed  joint  cer- 
tification costs) 


70-145 


5-29 


Costs  of  current  FAA  certification 
Costs  of  current  JAA  certification  . 
Costs  of  current  joint  certification  . 
Costs   of  proposed   FAA   certifi- 
cation   


S29-S115 

70-145 

100-150 

70-145 


The  costs  and  cost  savings  of  specific 
certifications  may  vary  from  these 
estimates.  In  all  cases  where  a 
manufacturer  seeks  both  FAA  and  JAA 
certification,  however,  the  cost  savings 
realized  through  harmonizing  the 
requirements  would  outweigh  the 
expected  incremental  costs  of  the 
proposal.  The  FAA  solicits  information 
from  manufacturers  and  other  interested 
parties  concerning  the  costs  and  savings 
associated  with  this  proposal. 

In  addition  to  the  cost  savings 
expected  from  harmonization,  the 
proposed  rule  would  result  in  airplane 
designs  that  are  based  on  more  rational 
evaluations  of  conditions  expected  in 
flight. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  A  Regulatory  Flexibility 
Analysis  if  a  proposed  rule  would  have 
"a  significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100.14A  outlines  FAA's 
procedures  and  criteria  for 
implementing  the  RFA. 

An  aircraft  manufacturer  must  employ 
75  or  fewer  employees  to  be  designated 
as  a  "small"  entity.  A  substantial 
number  of  small  entities  is  defined  as  a 
number  that  is  11  or  more  and  which  is 
more  than  one-third  of  the  small  entities 
subject  to  a  proposed  or  final  rule.  None 
of  the  manufacturers  of  transport 
category  airplanes  qualify  as  small 
entities  under  this  definition.  Therefore, 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
goods  and  ser\'ices  to  foreign  countries 
and  the  import  of  foreign  goods  and 
services  into  the  United  States.  The 
discrete  gust  load  requirements  in  this 
rule  would  harmonize  with  those  of  the 


JAA  and  would,  in  fact,  lessen  the 
restraints  on  trade. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  proposal  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion:  Because  the  proposed 
changes  to  the  gust  design  criteria  are 
not  expected  to  result  in  a  substantial 
economic  cost,  the  FAA  has  determined 
that  this  proposed  regulation  would  not 
be  significant  under  Executive  Order 
12866.  Because  this  is  an  issue  that  has 
not  prompted  a  great  deal  of  public 
concern,  the  FAA  has  determined  that 
this  action  is  not  significant  under  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034;  February  25. 1979).  In 
addition,  since  there  are  no  small 
entities  affected  by  this  rulemaking,  the 
FAA  certifies  that  the  rule,  if 
promulgated,  would  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  since  none 
would  be  affected.  A  copy  of  the 
regulatory  evaluation  prepared  for  this 
project  may  be  examined  in  the  Rules 
Docket  or  obtained  from  the  person 
identified  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety,  Gusts. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation    • 
Administration  (FAA)  proposes  to 
amend  14  CFR  part  25  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPIJVNES 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  49  U^.C  1344, 1354(a).  1355, 
1421,  1423,  1424,  1425,  1428.  1429,  1430;  49 
II.S.C.  106(g).  and  49  CFR  1.47(a]. 

§25.305    [Amended] 

2.  By  amending  §  25.305  by  removing 
and  reserving  paragraph  (d). 

3.  By  amendijig  §  25.321  by  adding  . 
new  paragraphs  (c)  and  (d)  to  read  as 
follow^s: 


§25.321    General. 

»        *        *        ».--    ill-.. 

(c)  Enough  points  on  and  within  the 
boundaries  of  the  design  envelope  must 
be  investigated  to  ensure  that  the 
maximum  load  for  each  part  of  the 
airplane  structure  is  obtained. 

(d)  The  significant  forces  acting  on  the 
airplane  must  be  placed  in  equifibrium 
in  a  rational  or  conservative  manner. 
The  linear  inertia  forces  must  be 
considered  in  equilibrium  with  the 
thrust  and  all  aerodynamic  loads,  while 
the  angular  (pitching)  inertia  forces 
must  be  considered  in  equilibrium  with 
thrust  and  all  aerodynamic  moments, 
including  moments  due  to  loads  on 
components  such  as  tail  surfaces  and 
nacelles.  Critical  thrust  values  in  the 
range  from  zero  to  maximum 
continuous  thrust  must  be  considered. 

4.  By  amending  §  25.331  by  revising 
the  title  and  paragraph  (a)  to  read  as 
follows,  and  by  removing  and  reserving 
paragraph  (d). 

§  25^1    Symmetric  maneuvering 
conditions. 

(a)  Procedure.  For  the  analysis  of  the 
maneuvering  flight  conditions  specified 
in  paragraphs  (b)  and  (c)  of  this  section, 
the  following  provisions  apply: 

(1)  Where  sudden  displacement  of  a 
control  is  specified,  the  assumed  rate  of 
control  surface  displacement  may  not  be 
less  than  the  rate  that  could  be  applied 
by  the  pilot  through  the  control  system. 

(2)  In  determining  elevator  angles  and 
chordwise  load  distribution  in  the 
maneuvering  conditions  of  paragraph 
(b)  and  (c)  of  this  section,  the  effect  of 
corresponding  pitching  velocities  must 
be  taken  into  account.  The  in-trim  and 
out-of-trim  flight  conditions  specified  in 
§  25.255  must  be  considered. 

5.  By  amending  §  25.333  by  revising 
the  title  and  paragraph  (a)  to  read  as 
follows,  and  by  removing  and  reserving 
paragraph  (c). 

§  25.333    Rfgtit  maneuvering  envelope. 

(a)  General.  The  strength 
requirements  must  be  met  at  each 
combination  of  airspeed  and  load  factor 
on  and  within  the  boundaries  of  the 
representative  maneuvering  envelop  {V- 
n  diagram)  of  paragraph  (b)  of  this 
section.  This  envelope  must  also  be 
used  in  determining  the  airplane 
structural  operating  limitations  as 
specified  in  §  25 . 1 501 . 

6.  By  amending  §  25.335  by  revising 
paragraph  (d)  to  read  as  follows: 

§25.335    Design  airspeeds. 


(d)  Design  speed  for  maximum  gust 
intensity,  V^b- 

(1)  Vb  may  not  be  less  than 


Vs,=l 


498w     J 


Mshere — 

Vsi=the  1-g  stalling  speed  based  on 

CNAmax  with  the  flaps  retracted  at 

the  particular  weight  under 

consideration; 
Vc=design  cruise  speed  (knots 

equivalent  airspeed); 
U,if=the  reference  gust  velocity  (feet  per 

second  equivalent  airspeed)  from 

§25.341(a)(5)(i); 
w=average  wring  loading  (pounds  per 

square  foot)  at  the  particular  weight 

under  consideration. 


»^g  = 


.88/i 
5.3-1-/1 
2w 


pc&g 

p=density  of  air  (slugs/ft^); 
c=mean  geometric  chord  of  the  wine 

(feet): 
g=acceleration  due  to  gravity  (ft/sec »); 
a=slope  of  the  airplane  normal  force 
coefficient  curve.  Cna  per  radian; 

(2)  At  altitudes  where  Vc  is  limited  by 
Mach  number — 

(i)  Vb  may  be  chosen  to  provide  an 
optimum  margin  between  low  and  high 
speed  buffet  boundaries;  and. 

(ii)  Vb  need  not  be  greater  than  Vc. 
•        *        •        »        • 

7.  By  revisLig  §  25.341  to  read  as 
follows: 

§25.341    Gust  and  tiwtNjienoe  loads. 

(a)  Discrete  Gust  Design  Criteria.  The 
airplane  is  assimied  to  be  subjected  to 
symmetrical  vertical  and  lateral  gusts  in 
level  flight.  Limit  gust  loads  must  be 
determined  in  accordance  with  the 
following  provisions: 

(1)  Loads  on  each  part  of  the  structure 
must  be  determined  by  dynamic 
analysis.  The  analysis  must  take  into 
account  unsteady  aerodynamic 
characteristics  and  all  significant 
structural  degrees  of  freedom  including 
rigid  body  motions. 

(2)  The  shape  of  the  gust  must  be: 


U  = 


U 


d& 


JMI 


for  0  <  s  <  2H 
where — 

s  =  distance  penetrated  into  the  gust 

(feet); 
Ud,  =  the  design  gust  velocity  in 

equivalent  airspeed  specified  in 
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subparagraph  (a)(4)  of  this 
paragraph;  and 
H  =  the  gust  gradient  which  is  the 
distance  (feet)  parallel  to  the 
airplane's  flight  path  for  the  gust  to 
reach  its  peak  velocity. 

(3)  A  sufficient  niunber  of  gust 
gradient  distances  in  the  range  30  feet 
to  350  feet  must  be  investigated  to  find 
the  critical  response  for  each  load 
quantity. 

(4)  The  design  gust  velocity  must  be: 


Ud,  =  U.f 


pfH/ 


V'6 


350; 


where — 

Uref  =  the  reference  gust  velocity  in 

equivalent  airspeed  defined  in 

subparagraph  (a)(5)  of  this 

paragraph. 
Fg  =  the  flight  profile  alleviation  factor 

defined  in  subparagraph  (a)(6)  of 

this  paragraph. 

(5)  The  following  reference  gust 
velocities  apply: 

(i)  At  the  airplane  design  speed  Vc: 
Positive  and  negative  gusts  with 
reference  gust  velocities  of  56.0  ft/sec 
EAS  must  be  considered  at  sea  level. 
The  reference  gust  velocity  may  be 
reduced  Unearly  from  56.0  ft/sec  EAS  at 
sea  level  to  44.0  ft/sec  EAS  at  15000 
feet.  The  reference  gust  velocity  may  be 
further  reduced  linearly  fi-om  44.0  ft/sec 
EAS  at  15000  feet  to  ^6.0  ft/sec  EAS  at 
50000  feet. 

(ii)  At  the  airplane  design  speed  Vd: 
The  reference  gust  velocity  must  be  0.5 
times  the  value  obtained  under 
§25.341(a)(5)(i). 

(6)  The  flight  profile  alleviation  factor, 
Fg,  must  be  increased  linearly  from  the 
sea  level  value  to  a  value  of  1.0  at  the 
maximum  operating  altitude  defined  in 
§  25.1527.  At  sea  level,  the  flight  profile 
alleviation  factor  is  determined  by  the 
following  equation: 

F.=0.5(F^^P.n,) 
where - 


Fp.=l- 


250000 


Fg.=.|R2Tanf^^ 


/.} 


R,= 


R,= 


Maximum  Landing  Weight 
Maximum  Take  -  off  Weight 
Maximum  Zero  Fuel  Weight 

1 

Maximum  Take  -off  Weight 


Zmo  =  Maximum  operating  altitude 
defined  in  §25.1527. 
(7)  When  a  stability  augmentation 
system  is  included  in  the  analysis,  the 
effect  of  any  significant  system 
nonlinearities  should  be  accounted  for 
when  deriving  limit  loads  from  limit 
gust  conditions. 

(b)  Continuous  Gust  Design  Criteria. 
The  dynamic  response  of  the  airplane  to 
vertical  and  lateral  continuous 
turbulence  must  be  taken  into  account. 
The  continuous  gust  design  criteria  of 
Appendix  G  of  this  part  must  be  used 

to  establish  the  dynamic  response 
unless  more  rational  criteria  are  showm. 

8.  By  amending  §  25.343  by  revising 
paragraph  (b)(l)(ii)  to  read  as  follows: 

§  25.343    D«$ign  fuel  and  oil  loads. 

(b)*  *  * 

(D*  •  * 

(ii)  The  gust  conditions  of  §  25.341(a) 
but  assuming  85%  of  the  design 
velocities  prescribed  in  §  25.341(a)(4). 

*  •        *        *        • 

9.  By  amending  §  25.345  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§25.345    High  lift  devices. 

(a)  If  wing  flaps  are  to  be  used  during 
takeofl,  approach,  or  landing,  at  the 
design  flap  speeds  established  for  these 
stages  of  flight  under  §  25.335(e)  and 
with  the  wing  flaps  in  the- 
corresponding  positions,  the  airplane  is 
assiuned  to  be  subjected  to  symmetrical 
maneuvers  and  gusts.  The  resulting 
limit  loads  must  correspond  to  the 
conditions  determined  as  follows: 

(1)  Maneuvering  to  a  positive  limit 
load  factor  of  2.0;  and 

(2)  Positive  and  negative  gusts  of  25 
ft/sec  EAS  acting  normal  to  the  flight 
path  in  level  flight.  Gust  loads  resulting 
on  each  part  of  the  structure  must  be 
determined  by  rational  analysis.  The 
analysis  must  take  into  account  the 
unsteady  aerodynamic  characteristics 
and  rigid  body  motions  of  the  aircraft. 
The  shape  of  the  gust  must  be  as 
described  in  §  25.341(a)(2)  except  that — 
Uds  =  25  ftysec  EAS; 

H  =  12.5  c;  and 

c  =  mean  geometric  chord  of  the  wing 
(feet). 

•  •        *        •        * 

(c)  If  flaps  or  other  high  hft  devices 
are  to  be  used  in  en  route  conditions, 
and  with  flaps  in  the  appropriate 
position  at  speeds  up  to  the  flap  design 
speed  chosen  for  these  conditions,  the 
airplane  is  assumed  to  be  subjected  to 
symmetrical  maneuvers  and  gusts 
within  the  range  determined  by — 

(1)  Maneuvering  to  a  positive  limit 
load  factor  as  prescribed  in  §  25.337(b); 
and 


(2)  The  discrete  vertical  gust  criteria 
in  §  25.341(a). 

*  •        •        •        *  '■ 

10.  By  amending  §  25.349  by  revising 
the  introductory  text  and  paragraph  (b) 
to  read  as  follows: 

§25.349    Rolling  conditions. 

The  airplane  must  be  designed  for 
loads  resulting  from  the  rolling 
conditions  specified  in  paragraphs  (a) 
and  (b)  of  this  section.  Unbalanced 
aerodynamic  moments  about  the  center 
of  gravity  must  be  reacted  in  a  rational 
or  conservative  manner,  considering  the 
principal  masses  furnishing  the  reacting 
inertia  forces. 

•  •        *        *        • 

(b)  Unsymmetrical  gusts.  The  airplane 
is  assumed  to  be  subjected  to 
imsymmetrical  vertical  gusts  in  level 
flight.  The  resulting  limit  loads  must  be 
determined  from  either  the  wing 
maximum  airload  derived  directly  from 
§  25.341(a),  or  the  wing  maximum 
airload  derived  indirectly  from  the 
vertical  load  factor  calculated  from 
§  25.341(a).  It  must  be  assumed  that  100 
percent  of  the  wing  air  load  acts  on  one 
side  of  the  airplane  and  80  percent  of 
the  wring  air  load  acts  on  the  other  side. 

11.  By  amending  §  25.351  by  revising 
the  introductory  text  and  by  removing 
and  reserving  paragraph  (b). 

§25.351    Yawing  Conditions. 

The  airplane  must  be  designed  for 
loads  resulting  from  the  conditions 
specified  in  paragraph  (a)  of  this 
section.  Unbalanced  aerodynamic 
moments  about  the  center  of  gravity 
must  be  reacted  in  a  National  or 
conservative  manner  considering  the 
principal  masses  furnishing  the  reacting 
inertia  forces: 

12.  By  revising  §  25.371  to  read  as 
follows: 

§25.371    Gyroscopic  toads. 

The  structure  supporting  the  engines 
and  the  auxiliary  power  imits  must  be 
designed  for  the  gyroscopic  loads 
associated  with  the  conditions  specified 
in  §§  25.331,  25.341(a),  25.349  and 
25.351  with  the  engine  or  auxifiary 
power  imits  at  maximlim  continuous 
rpm. 

13.  By  amending  §  25.373  by  revising 
paragraph  (a)  to  read  as  follows: 

§25.373    Speed  control  devices. 

•        •        •        •        • 

(a)  The  airplane  must  be  designed  for 
the  symmetrical  maneuvers  prescribed 
in  §  25.333  and  §  25.337,  the  yawing 
maneuvers  prescribed  in  §  25.351,  and 
the  vertical  and  lateral  gust  conditions 
prescribed  in  §  25.341(a),  at  each  setting 


.  and  the  maximum  speed  associated 
with  that  setting;  and 

*  *  K  *  t 

14.  By  amending  §  25.391  by  revising 
the  introductory  text  and  paragraph  (e) . 
to  read  as  follows: 

§  25.391    Control  surface  loads:  general. 

The  control  surfaces  must  be  designed 
for  the  limit  loads  resulting  from  the 
flight  conditions  in  §§25.331,  25.341(a), 
25.349  and  25.351  and  the  ground  gust 
conditions  in  §  25.415,  considering  the 
requirements  for — 
•        *        •        »        • 

(e)  Auxiliary  aerodynamic  surfaces,  in 
§25.445. 

15.  By  revising  §  25.427  to  read  as 
follows: 

§25.427    Unsymmetricalloads. 

(a)  In  designing  the  airplane  for  lateral 
gust,  yaw  maneuver  and  roll  maneuver 
conditions,  account  must  be  taken  of 
unsymmetrical  loads  on  the  empennage 
arising  from  effects  such  as  slipstream 
and  aerodynamic  interference  with  the 
wing,  vertical  fin  and  other 
aerodynamic  surfaces. 

(b)  The  horizontal  tail  must  be 
assumed  to  be  subjected  to 
unsymmetrical  loading  conditions 
determined  as  follows: 

(1)  100  percent  of  the  maximum 
loading  from  the  symmetrical  maneuver 
conditions  of  §  25.331  and  the  vertical 
gust  conditions  of  §  25.341(a)  acting 
separately  on  the  surface  on  one  sfde-of 
the  plane  of  symmetr\';  and 


(2)  80  percent  of  these  loadings  acting 
on  the  odier  side.  ' 

(c)  For  empennage  arrangements 
where  the  horizontal  tail  surfaces  have 
dihedral  angles  greater  than  plus  or 
minus  10  degrees,  or  are  supported  by 
the  vertical  tail  surfaces,  the  surfaces 
and  the  supporting  structure  must  be 
designed  for  gust  velocities  specified  in 
§  25.341(a)  acting  in  any  orientation  at 
right  angles  to  the  flight  path. 

(d)  Unsymmetrical  loading  on  the 
empennage  arising  from  buffet 
conditions  of  §  25.305(e)  must  be  taken 
into  account. 

16.  By  amending  §  25.445  by  changing 
the  title  and  revising  paragraph  (a)  to 
read  as  follows: 

§  25.445    Auxiliary  aerodynamic  surfaces. 

(a)  When  significant,  the  aerodynamic 
influence  between  auxiliary 
aerodynamic  surfaces,  such  as  outboard 
fins  and  winglets,  and  their  supporting 
aerodynamic  surfaces,  must  be  taken 
into  account  for  all  loading  conditions 
including  pitch,  roll,  and  yaw- 
maneuvers,  and  gusts  as  specified  in 
§  25.341(a)  acting  at  any  orientation  at 
right  angles  to  the  flight  path. 
*     '  *        »        •        • 

17.  By  amending  §  25.571  by  revising 
paragraphs  (b)(2)  and  (3)  to  read  as 
follows: 

§  25.571    Damage-tolerance  and  fatigue 
evaluation  of  structure. 


(b) 


(2)  The  limit  gust  conditions  specified 
in  §  25.341  at  the  specified  speeds  up  to 
Vc  and  in  §25.345. 

(3)  The  limit  rolling  conditions 
specified  in  §  25.349  and  the  limit 
unsymmetrical  conditions  specified  in 
§§  25.367  and  25.427  (a)  through  (c).  at 
speeds  up  to  Vc. 

*        •        *        *        • 

18.  By  adding  a  new  §  25.151 7  to  read 
as  follows: 

§25.1517    Rough  air  speed,  Vra. 

A  rough  air  speed,  Vra,  for  use  as  the 
recommended  turbulence  penetration 
airspeed  in  §  25.1585(a)(8),  must  be 
established,  which — 

(1)  is  not  greater  than  the  desigr^ 
airspeed  for  maximum  gust  intensify, 
selected  for  Vb;  and 

(2)  is  not  less  than  the  minimum 
value  of  Vb  specified  in  §  25.335(d);  and 

(3)  is  sufficiently  less  than  Vmo  to 
ensure  that  likely  speed  variation  during 
rough  air  encounters  will  not  cause  the 
overspeed  warning  to  operate  too 
frequently.  In  the  absence  of  a  rational 
investigation  substantiating  the  use  of 
other  values,  Vra  must  be  less  than 
Vmo— 35  knots  (TAS). 

Issued  in  Washington,  DC,  on  Sepfomber  8. 
1994. 

Thomas  E.  McSweeny, 

Director,  Aircraft  Certification  Service. 
[FR  Doc.  94-22903  Filed  9-15-94;  8:45  ani| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  27  and  29 

[Docket  No.  26018,  Amdts.  27-29  and  29- 
34] 

RIN  212&-AB90 

Airworthiness  Standards;  New 
Rotorcraft  30-Second/2-Minute  One- 
Engine-Inoperative  Power  Ratings 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  rule  adopts  new  and 
revised  airworthiness  standards  by 
incorporating  optional  one-engine- 
inoperative  (OEI)  power  ratings  for 
muitiengine,  turbine-powered  rotorcraft. 
These  amendments  result  from  a 
petition  for  rulemaking  from  Aerospace 
Industries  Association  of  America  (ALA) 
and  the  recognition  by  both  government 
and  industry  that  additional  OEI  power 
rating  standards  are  needed.  These 
amendments  enhance  rotorcraft  safety 
after  an  engine  failure  or  precautionary 
shutdown  by  providing  higher  OEI 
power,  when  necessary.  These 
amendments  also  assure  that  the  drive 
system  will  maintain  its  structural 
integrity  and  allow  continued  safe  flight 
while  operating  at  the  new  OEI  power 
ratings  with  the  operable  engine(s). 
EFFECTIVE  DATE:  October  17. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Scott  Horn,  Rotorcraft  Standards 
Staff.  FAA.  Fort  Worth,  Texas  76193- 
0112.  telephone  number  (817)  222- 
5125. 

SUPPLEMENTARY  INFORMATION: 

Background 

By  letter  dated  September  20,  1984. 
the  AIA  petitioned  for  rulemaking  by 
requesting  amendments  to  Parts  1.  27. 
29.  and  33  of  the  Federal  Aviation 
Regulations  (FAR)  to  establish  new  30- 
second.  2-minute.  and  continuous  OEI 
power  ratings. 

In  the  proc-ess  of  drafting  the 
amendments,  numerous  meetings  were 
held  with  the  industry  groups  and 
airworthiness  authorities  of  other 
countries  in  an  attempt  to  identify  and 
address  all  of  the  issues.  As  set  forth  in 
the  AIA's  petition,  only  muhiengine 
rotorcraft.  with  turbine-powered 
engines,  would  be  eligible  for  these  new 
OEI  power  ratings  which  would  be 
applicable  to  the  remaining  engine(s) 
only  after  an  in-flight  failure  or 
precautionary  engine  shutdown.  The 
rated  30-second  OEI  power  would  be 
limited  to  periods  of  not  more  than  30 


seconds  at  any  one  time  and  would 
enhance  the  OEI  performance  of  the 
rotorcraft  during  the  transient  phase  of 
the  takeoH'  and  landing  maneuvers.  The 
rated  2-minute  OEI  power  would  be 
limited  to  periods  of  not  jnore  than  2 
minutes  at  any  one  time  and  would 
achieve  initial  stabilized  climb  of  at 
least  100  feet  per  minute  following 
takeoff  or  balked  landing  flight  with  one 
engine  inoperative.  These  ratings  could 
be  used  instead  of  the  existing  2  V.8- 
minute  OEI  power  rating  or  normal 
takeoff  power. 

The  continuous  OEI  power  rating  and 
all  aspects  of  its  definition,  eligibility, 
qualification,  and  performance  credit 
were  adopted  in  Amendments  1-34,  27- 
23.  29-26,  and  33-12.  Rotorcraft 
Regulatory  Review  Program 
Amendment  No.  3  (53  FR  34198. 
September  2,  1988). 

This  final  rule  is  based  on  Notice  of 
Proposed  Rulemaking  (NPRM)  No.  89- 
26  that  was  published  in  the  Federal 
Register  on  September  22,  1989  (54  FR 
39086).  A  corresponding  NPRM,  Notice 
No.  89-27,  that  proposed  changes  to 
parts  1  and  33  for  definitions  and 
engines  was  also  published  in  the  same 
issue  of  the  Federal  Register  (54  FR 
39080).  In  addition,  a  joint  public 
meeting  was  held  on  November  16, 
1989.  in  Forth  Worth,  Texas,  to  discuss 
both  notices  (54  FR  41986). 

All  interested  persons  have  been 
given  an  opportunity  to  participate  in 
this  rulemaking  and  due  consideration 
has  been  given  to  all  matters  presented. 
Some  minor  editorial  changes  have  been 
made  to  clarify  the  proposals.  The 
changes  are  based  on  comments 
received  and  further  FAA  review  of  the 
proposals.  Except  as  indicated  herein, 
the  proposals  contained  in  the  notice 
have  been  adopted  without  change. 

Discussion  of  Comments 

The  commenters  represented  airfi-ame 
manufacturers,  airworthiness  authorities 
from  other  countries,  rotorcraft  owners 
and  operators,  and  private  individuals. 
The  commenters  generally  agree  with 
the  substance  of  the  proposal  with 
certain  recommended  changes.  The 
following  discussion  addresses  these 
recommendations  and  their  disposition. 

Sections  27.923  and  29.923    Rotor 
Drive  System  and  Control  Mechanism 
Tests 

The  notice  proposed  changes  to 
§§  27.923(e)  and  29.923  (a)  and  (b)  that 
add  the  special  tests  to  the  rotor  drive 
system  endurance  test  schedule,  which 
are  necessary  to  qualify  the  rotor  drive 
system  for  the  new  30-second/2-minute 
OEI  power  ratings. 


One  commenter,  referring  to 
§§  27.923(e)(2)(i)  and  29.923(e)(3)(i), 
states  that  if  the  5-minute  takeoff  power 
run  to  qualify  the  drive  system  is 
conducted  as  part  of  the  endurance  run, 
and  the  30-second/2-minute  OEI 
requirements  are  conducted  on  a  bench 
test,  then  the  takeoff  power  5-minute 
run  will  be  conducted  twice  on  the 
same  set  of  gears.  The  commenter 
proposes  that  the  wording  for  the  bench 
testing  requirements  be  changed  to  state 
"*  •  *  following  stabilization  at  takeoff 
power."  The  FAA  does  not  intend  to 
duplicate  the  takeoff  power  5-minute 
run  and  agrees  that  clarification  is 
needed;  therefore,  the  recommended 
change  has  been  incorporated. 

Another  commenter  recommends 
doubling  the  test  time  in 
§  29.923(b)(3)(i)  because  the  drive 
system,  at  the  higher  and  potentially 
more  damaging  30-second/2-minute  OEI 
power  ratings,  will  be  substantiated  by 
less  endurance  testing  at  these  new 
powers.  This  recommendation  is 
beyond  the  scope  of  the  notice.  Further, 
the  FAA  disagrees  with  the 
recommendation  to  double  the  test  time 
for  drive  system  substantiation  because 
the  test  time  proposed  for  the  new  30- 
second/2-minute  OEI  power  ratings  is 
more  severe  than  the  current  OEI 
ratings,  when  considering  expected 
usage.  The  test  time  was  established 
based  upon  the  proportionate  duration 
of  load  applications  during  these  test 
runs  when  compared  with  the  expected 
service  life  of  the  rotor  drive  system.  In 
addition,  the  test  time  was  also  based 
upon  the  statistical  failure  rate  of 
turboshaft  engines  and  three 
applications  of  30-second/2-minute  OEI 
power  during  the  expected  life  of  the 
drive  system.  The  relationship  between 
test  time  and  anticipated  OEI  exposure 
in  service  is  more  severe  by  a  factor  of 
2.64  for  the  new  OEI  ratings. 

Another  commenter  proposes 
removing  the  words  "  •   *   *  when 
engine  limitations  either  preclude 
repeated  use  of  this  power  or  would 
result  in  premature  engine  removal 
•   •   ••■  from  §§27.923(e)(2)(iii)  and 
29.923(b)(3)(iii).  The  FAA  disagrees 
because  the  preferred  method  of 
conducting  the  tests  is  on  the  rotorcraft 
where  the  entire  drive  system  is 
subjected  to  the  OEI  powers.  Since  the 
FAA  recognizes  that  in  some  cases  it 
may  not  be  possible  to  conduct  these 
tests  on  the  rotorcraft.  a  bench  test, 
which  is  repre.sentative  of  the  aircraft,  is 
included  as  an  acceptable  alternative. 

Another  commenter  proposes  to 
clarify  §§  27.923(e)(2)(iii)  and 
29.923(b)(3)(iii)  by  inserting  the, word 
"vibration"  between  the  words  "the" 
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and  "frequency."  The  FAA  agrees,  and 
the  change  has  been  made. 

Other  man  some  minor  editorial 
changes,  these  amendments  are  adopted 
as  discussed. 

Sections  27.1143  and  29.1143    Engine 
Controls 

The  notice  proposed  to  include  the 
requirement  for  automatic  control  of  the 
30-second  OEI  power  in  §§  27.1143(e) 
and  29.1143(f).  One  commenter  suggests 
that  §  29.1143(f)  is  ambiguous  in  that  it 
does  not  adequately  define  the  meaning 
of  "control."  The  FAA  agrees  that 
additional  clarification  is  necessary.  The 
amendment  now  states"*  •   * 
automatically  activate  and  control  the 
.30-second  OEI  power  and  prevent 
*  *  •"  Other  than  this  clarification,  the 
-amendments  are  adopted  as  proposed. 

Sections  27.1 305  and  29.1 305 
Powerplant  Instruments 

The  notice  proposed  to  include  the 
requirements  for  a  pilot  alert  and  a 
recording  device  when  30-second/2- 
minute  OEI  powers  are  used  by  adding 
paragraphs  (t)  and  (u)  to  §  27.1305  and 
paragraphs  (a)  (24)  and  (25)  to  §  29.1305. 

One  commenter  proposes  to  add  the 

words for  use  by  ground 

personnel*  *  ""between  the  words 
"provided"  and  "which"  in 
§§27.1305(u)  and  29.1305(a)(25).  The 
FAA  agrees,  and  the  change  has  been 
made. 

Another  commenter  states  that 
because  of  the  number  of  warnings 
being  introduced  by  §  29.1305(a)(24). 
some  guidance  material  is  needed.  The 
FAA  agrees  and  will  address  these 
concerns  with  forthcoming  advisory 
material. 

A  third  conunehter  suggests  adding 
the  word  "automatically"  before  the 
word  "records"  in  §  29.1305(a)(25)(i). 
The  FAA  agrees,  and  the  amendments 
are  adopted  with  the  changes. 

Sections  27.1521  and  29.1521 
Powerplant  limitations 

The  notice  proposed  to  add 
paragraphs  (j)  and  (k)  to  §27.1521  and 
paragraphs  (i)  and  (j)  to  §  29.1521  to 
include  the  30-second/2-minute  OEI 
power  limitations,  along  with  rotorcraft 
applicability  and  the  conditions  for 
their  use.  One  commenter  supports  this 
proposal  if  the  amendments  to  Parts  1 
and  33  ensure  mandatory  maintenance 
of  the  engine  following  use  of  the  30- 
second  OEI  power  rating.  In  addition, 
the  commenter  further  states  that  the 
transmission  and  gearbox  should  not  be 
subject  to  mandatory  maintenance.  The 
testing  requirements  proposed  in 
§§  27.923  and  29.923  for  the  30-second/ 
2-minute  OEI  power  ratings  will 


minimize  the  need  for  mandatory 
maintenance  of  the  transmission  and 
gearbox  followring  application  of  die  30- 
second/2-minute  OEI  power  in  service. 
The  amendments,  which  concern  the 
airframe  requirements,  are  adopted 
without  change. 

Sections  27.1549  and  29.1549 
Powerplant  Instruments 

The  notice  proposed  to  revise 
§§  27.1549(e)  and  29.1549(e)  by  defining 
the  instrument  markings  associated  with 
the  30-second/2-minute  OEI  power 
ratings.  One  commenter  supports  the 
proposal  and  suggests  that  some 
guidance  material  is  needed.  The  FAA 
agrees,  and  guidance  material  will  be 
developed.  These  amendments  are 
adopted  as  proposed. 

Section  29.67    Climb:  One  Engine 
Inoperative 

The  notice  proposed  to  revise 
paragraph  (a)(l)(i)  to  specify  that  for 
rotorcraft  certificated  for  the  30-second/ 
2-minute  OEI  power,  only  2-minute  OEI 
power  may  be  used  to  comply  with  the 
100-foot-|>er-minute  rate  of  climb 
required  by  this  section. 

One  commenter  supports  the 
proposal.  Another  comment  concerns 
paragraphs  (a)(2)  and  (b).  which  are  not 
changed  by  this  rulemaking.  It  is  noted 
that  OEI  climb  performance  required  by 
the  current  rules  can  be  determined  by 
using  either  30-minute  or  continuous 
OEI  jxjwer.  There  are  no  restrictions  on 
which  long  duration  OEI  power  rating 
may  be  used  with  the  short  duration  30- 
second/2-minute  OEI  power  ratings.  OEI 
climb  performance  will  be  based  upon 
the  highest  long  duration  OEI  power  for 
which  certification  is  requested. 

The  amendment  is  adopted  without 
change. 

Additional  Discussion 

Training 

Although  outside  the  scope  of  this 
rulemaking,  the  F/VA  has  recognized  the 
need  for  additional  training  for  flight 
crewmembers  in  the  correct  procedures 
and  use  of  these  new  OEI  power  ratings. 
A  commenter  notes  that  the  use  of  these 
new  ratings  could  result  in  serious 
damage  to  the  operating  engine  and  that 
additional  training  must  be  available  to 
satisfy  the  operational  and 
airworthiness  needs.  The  FAA  agrees, 
and  these  training  procedures  will  be 
considered  by  operations  specialists 
during  the  certification  process. 

Power  Assurance 

A  commenter  notes  that  power 
assurance  requirements,  as  given  in 
§§  27.45(f)  and  29.45(0.  will  be  affected 
by  these  amendments  and  recommends 


the  issuance  of  guidance  material.  The 
FAA  recognizes  the  importance  of  the 
power  assurance  requirement  for 
approval  and  use  of  these  new  OH 
power  ratings,  and  appropriate  guidance 
material  will  be  developed. 

LimiUng  Height-Speed  Envelope 

One  commenter  asks  whether  the  30- 
second  power  is  the  "greatest  power  for 
which  certification  is  requested"  as 
currently  contained  in  §§  27.79(b)(2) 
and  29.79(b)(1).  For  these  amendments, 
30-second  power  is  the  greatest  power 
for  which  certification  could  be 
accomplished. 

Airworthiness  Limitations  Section 

One  commenter  addressed  the  need 
for  changes  to  Appendix  A33.4, 
Airworthiness  Limitations  Section. 
Since  this  comment  addresses  part  33, 
it  will  be  handled  in  the  rulemaking 
effort  underway  addressing  that  part. 

Regulatory  Evaluation  Summary 

Regulatory  Evaluation 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  regulatory  action.  This  summary 
and  the  full  evaluation  quantify,  to  the 
extent  practicable,  estimated  costs  to  the 
private  sector,  consumers,  and  Federal, 
State  and  local  governments,  as  well  as 
anticipated  benefits. 

Executive  Order  12866  dated 
September  30.  1993,  directs  Federal 
agencies  to  promulgate  new  regulations 
and  maintain  current  regulation*  only  if 
they  are  required  by  law.  are  necessary 
to  interpret  the  law,  or  are  made 
necessary  by  a  "compelling  public 
need."  The  order  also  requires  that 
agencies  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and 
select  the  alternative  that  maximizes  the 
net  benefits  and  imposes  the  least 
burden  on  society. 

Additionally,  the  order  requires 
agencies  to  submit  a  list  of  all  rules, 
except  those  specifically  exempted  by 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  because  they  respond  to 
emergency  situations  or  other  narrowly 
defined  exigencies,  to  determine  if  the 
rules  constitute  "significant  regulatory 
action."  "Significant  regulator^'  action" 
means  an  action  that  is  likely  to  result 
in  a  rule  that  may  (1)  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competitionr 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities;  (2)  create 


47766     Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  179  /  Friday.  September  16,  1994  /  Rules  and  Regulations 


47767 


JMI 


a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  "Significant  regulatory  action"  is 
submitted  to  centralized  regulatory 
review  by  OIRA. 

OIRA  and  the  FAA  have  determined 
that  this  rule  is  not  "a  significant 
regulatory  action."  However,  a  cost- 
benefit  analysis,  including  evaluation  of 
cost-reducing  alternatives  to  this  rule 
has  been  prepared.  This  analysis  also 
contains  the  regulatory  flexibility 
determination  required  by  the 
Regulatory  Flexibility  Act  and  a  Trade 
Impact  Assessment.  If  more  detailed 
economic  information  is  desired,  the 
reader  may  refer  to  the  full  evaluation 
contained  in  the  docket. 

Economic  Evaluation 

The  use  of  the  new  optional  rating 
structure  will  provide  significant 
beneHts  to  operators  of  Category  A 
helicopters.  Category'  A  helicopters  are 
multiengine,  can  withstand  any  single 
engine  becoming  inoperative,  and  can 
continue  safe  flight  or  landing  within  a 
demonstrated  field  size.  In  addition  to 
increased  payloads,  the  amendments 
will  enable  rotorcraft  operators  to 
operate  from  significantly  smaller 
heliports  with  the  same  degree  of  safety 
because  of  the  decrease  in  the  minimum 
required  rejected  takeoff  distance  for 
Category  A  operations.  The  rejected 
takeoff  distance  is  the  distance  from  the 
start  of  the  takeoff  to  the  stopping  point 
after  landing.  The  current  regulation 
puts  operators  using  shorter  fields  at  a 
disadvantage  because  of  the  inability  to 
satisfy  Category  A  operational 
requirements.  This  increased 
operational  flexibility  should  enable 
them  to  fly  Category  A  operations  and 
possibly  use  more  efficient  and 
profitable  route  structures  (where  larger 
fields  are  not  available). 

The  rule  establishes  OEI  ratings  for 
periods  of  shorter  duration  than 
previously  allowed  and  will  provide  an 
additional  optional  capability  to 
manufacturers.  The  testing  costs 
associated  with  obtaining  these  ratings 
should  be  viewed  as  the  price  of  an 
additional  capability  and  will  be 
evaluated  by  the  individual  rotorcraft 
manufacturers  based  on  market 
potential.  The  principal  operational 
benefit  of  these  new  optional  ratings  is 
the  ability  to  carry  higher  payloads  from 
existing  fields  or  to  takeoff  from  smaller 


fields  with  current  payloads.  The  AIA 
estimates  that  the  use  of  the  new  rating 
structure  for  a  given  Category  A  mission 
could  result  in  an  increase  in 
productivity  of  48  percent  for  a  37.000- 
pound  design  gross  weight  (DGW) 
helicopter,  and  up  to  125  percent  for  a 
7,500-pound  DGW  helicopter  if 
operators  who  fly  only  Category  A 
missions  choose  to  take  full  advantage 
of  the  increase  in  payload  that  will  be 
permitted.  The  AIA  further  notes  that 
the  public  will  also  benefit  ft-om  these 
changes  because  the  availability  of 
viable,  short-field  performance  should 
encourage  the  development  of 
downtown  heliports,  thereby  enhancing 
convenience. 

For  a  manufacturer  considering  a  new 
design,  the  issue  of  whether  to  design  a 
helicopter  to  accommodate  engines 
capable  of  satisfying  the  new  OEI  rating 
scheme  (use  of  the  new  ratings  will 
affect  helicopter  performance  standards 
as  well  as  the  structural  and  drive 
system  requirements)  will  be  influenced 
by  the  following  factors: 

•  Theavailability  of  appropriately 
sized  engines  (larger  helicopters 
designed  for  Category  A  use  will  be  able 
to  use  a  smaller  engine). 

•  The  OEI  capability  of  competitive 
products. 

•  The  operator  mission  requirements. 

•  The  cost  (for  increased  testing  and 
increased  engine  performance)  of 
obtaining  the  new  OEI  capability 
compared  to  the  benefit  derived  from 
the  increase  in  payload  or  flexibility  of 
route  structures  afforded  by  this 
capability. 

The  availability  of  the  new  OEI 
capability  could  provide  substantial 
benefits  to  rotorcraft  manufacturers  and 
operators.  However,  such  benefits  are 
difficult  to  quantify  because  the  number 
of  products  certificated  to  this  standard 
cannot  be  estimated.  In  addition,  the 
specific  increase  in  dispatch  payload 
cannot  be  estimated  because  it  will 
depend  on  the  specific  rotorcraft  design 
in  relation  to  the  engines  that  will  be 
available.  These  optional  ratings  should 
enhance  the  ability  of  operators  who  are 
limited  by  current  regulations  to 
Category  B  operations,  because  of  the 
small  size  fields  they  use  to  fly  more 
Category  A  operations,  which  should 
improve  their  profitability.  The  extent  of 
these  benefits  cannot  be  predicted  since 
'  they  will  depend,  to  a  large  degree,  on 
the  mix  of  Category  A  and  B  operations 
that  are  chosen.  The  FAA  has  not  been 
able  to  quantify  these  potential  benefits 
either  on  a  per-unit  or  industry-wide 
scale  due  to  the  changes  in  rotorcraft 
design  and  performance  that  these 
optional  ratings  could  promote  and  the 
large  number  of  highly  variable  factors 


that  would  influence  the  magnitude  of 
the  overall  benefits.  The  FAA  concludes 
that  the  optional  OEI  ratings  will  not 
have  a  negative  impact  on 
manufacturers  or  operators.  Since  these 
ratings  are  optional,  manufacturers  will 
provide  this  capability  only  if  the 
additional  costs  can  be  recovered  in  the 
market  place. 

The  FAA  maintains  that,  after  an 
engine  failure  under  the  revised 
regulations  for  limited-use  ratings, 
safety  will  be  at  least  equivalent  to 
operational  safety  under  the  previous 
regulations.  This  condition  is  supported 
by  the  fact  that  these  30-second  and  2- 
minute  OEI  ratings  are  "limited  use/ 
mandatory  inspection  ratings." 
Following  one  mission  cycle  of  rating 
use,  specific  requirements  for  inspection 
will  have  to  be  met  to  verify  continued 
airworthiness  of  the  engine.  Under 
current  regulations,  there  is  no 
requirement  for  an  inspection  following 
an  OEI  power  application.  Any 
rotorcraft  parts  found  to  be  unsuitable 
for  further  use  must  be  replaced  after 
application  of  these  ratings.  As  a  result 
of  new  test  and  analysis  requirements, 
a  high  level  of  safety  will  be  maintained. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review .. 
rules  that  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  FAA's 
criteria  for  a  small  aircraft  manufacturer 
is  one  employing  fewer  than  75 
employees.  A  substantial  number  is  a 
inimber  that  is  not  fewer  than  11  and  is 
more  than  one-third  of  the  small  entities 
subject  to  the  rule.  A  significant  impact 
is  one  having  an  annual  cost  of  more 
than  $14,900  (1987  dollars)  per 
manufacturer. 

A  review  of  domestic  helicopter 
manufacturing  companies  indicates  that 
there  are  fewer  than  eleven  small 
helicopter  manufacturers.  Therefore,  the 
amendments  to  Farts  27  and  29  will  not 
affect  a  substantial  number  of  small 
entities. 

Trade  Impact  Analysis 

The  rule  changes  will  have  little  or  no 
impact  on  trade  for  both  U.S.  firms 
doing  business  in  foreign  countries  and 
foreign  firms  doing  business  in  the 
United  States.  In  the  U.S.  market, 
foreign  manufacturers  will  have  the 
option  of  designing  engines  and 
helicopters  capable  of  satisfying  the  new 
OEI  ratings  and,  therefore,  will  not  be  at 
a  competitive  disadvantage  with  U.S. 


manufacturers.  Because  of  the  large  U.S. 
market,  foreign  manufacturers  are  likely 
to  certificate  their  rotorcraft  to  U.S. 
rules,  which  will  limit  any  competitive 
advantage  U.S.  manufacturers  might 
gain  in  foreign  markets. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  Trade  Impact  Analysis,  the  FAA 
has  determined  that  this  regulation  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866.  In  addition,  the 
FAA  certifies  that  these  amendments  do 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantiel 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
These  amendments  are  considered 
nonsignificant  under  DOT  Regulatory 
Policies  and  Procedures  (44  CFR  11034; 
February  26, 1979).  A  regulatory 
evaluation  of  the  amendments, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  FOfl  FURTHER 
INFORMATION  CONTACT. 

List  of  Sub}ects  in  14  CFR  Parts  27  and 
29 

Air  transportation.  Aircraft,  Aviation 
safety,  Rotorcraft,  Safety. 

Adoption  of  the  Amendments 

Accordingly,  Parts  27  and  29  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  27  and  29)  are  amended  as 
follows: 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

1.  The  authority  citation  for  Part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1354(a),  1355. 
1421, 1423, 1425, 1428, 1429,  and  1430;  49 
II.S.C  106(g). 


§27.923    Rotor  drive  system  w)d  control 

mechanism  tests. 

*        *        •        *        • 

(e)  A  10-hour  part  of  the  test 
prescribed  in  paragraph  (b)  of  this 
section  must  be  run  at  not  less  than 
takeoff  torque  and  the  maximum  speed 
for  use  with  takeoff  torque.  The  main 
and  auxiliary  rotor  controls  must  be  in 
the  normal  position  for  vertical  ascent. 

(1)  For  multiengine  rotorcraft  for 
which  the  use  of  2y2  minute  OEI  power 
is  requested,  12  runs  during  the  10-hour 
test  must  be  conducted  as  follows: 

(i)  Each  run  must  consist  of  at  least 
one  period  of  2V2  minutes  with  takeoff 
torque  and  the  maximum  speed  for  use 
vdth  takeoff  torque  on  all  engines. 

(ii)  Each  nm  must  consist  of  at  least 
one  period  for  each  engine  in  sequence, 
during  which  that  engine  simulates  a 
power  failure  and  the  remaining  engines 
are  run  at  2  V2  minute  OEI  torque  and 
the  maximum  speed  for  use  with  2  V2 
minute  OEI  torque  for  2'-^  minutes. 

(2)  For  multiengine  turbine-powered 
rotorcraft  for  which  the  use  of  30-second 
and  2-minute  OEI  power  is  requested, 
10  runs  must  be  conducted  as  follows: 

(i)  Immediately  following  a  takeoff 
run  of  at  least  5  minutes,  each  power 
source  must  simulate  a  failure,  in  turn, 
and  apply  the  maximum  torque  and  the 
maximum  speed  for  use  with  30-second 
OEI  power  to  the  remaining  affected 
drive  system  power  inputs  for  not  less 
than  30  seconds,  followed  by 
application  of  the  maximum  torque  and 
the  maximum  speed  for  use  with  2- 
minute  OEI  power  for  not  less  than  2 
minutes.  At  least  one  run  sequence  must 
be  conducted  from  a  simulated  "flight 
idle"  condition.  When  conducted  on  a 
bench  test,  the  test  sequence  must  be 
conducted  following  stabilization  at 
takeoff  power. 

(ii)  For  the  purpose  of  this  paragraph, 
an  affected  powerinput  includes  all 
parts  of  the  rotor  drive  system  which 
can  be  adversely  affected  by  the 
application  of  higher  or  asymmetric 
torque  and  speed  prescribed  by  the  test. 

(iii)  This  test  may  be  conducted  on  a 
representative  bench  test  facility  when 
engine  limitations  either  preclude 
repeated  use  of  this  power  or  would 
result  in  premature  engine  removal 
during  the  test.  The  loads,  the  vibration 
ft«quency,  and  the  methods  of 
application  to  the  affected  rotor  drive 
system  components  must  be 
representative  of  rotorcraft  conditions. 
Test  components  must  be  those  used  to 
show  compliance  with  the  remainder  of 
this  section. 


2.  Section  27.923  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 


3.  Section  27M 143  is  amended  by 
"adding  paragrapb  (e)  to  read  as  follows: 


§  27.11 43    Engine  controls. 

(e)  For  rotorcraft  to  be  certificated  for 
a  30-second  OEI  power  rating,  a  means 
must  be  provided  to  automatically 
activate  and  control  the  30-second  OEI 
power  and  prevent  any  engine  from 
exceeding  the  installed  engine  Umits 
associated  with  the  30-second  OEI 
power  rating  approved  for  the  rotorcraft. 

4.  Section  27.1305  is  amended  by 
adding  paragraphs  (t)  and  (u)  to  read  as 
follows: 

§  27. 1 305    Powerplant  In  struments. 
»         •         »         •         « 

(t)  For  rotorcraft  for  which  a  30- 
second/2-minute  OEI  power  rating  is 
requested,-  a  means  must  be  provided  to 
alert  the  pilot  when  the  engine  is  at  the 
30-second  and  the  2-minute  OEI  power 
levels,  when  the  event  begins,  and  when 
the  time  interval  expires. 

(u)  For  each  turbine  engine  utilizing 
30-second/2-minute  OEI  power,  a 
device  or  system  must  be  provided  for 
use  by  ground  personnel  which — 

(1)  Automatically  records  each  usage 
and  duration  of  power  at  the  30-second 
and  2-minute  OEI  levels; 

(2)  Permits  retrieval  of  the  recorded 
data; 

(3)  Can  be  reset  only  by  ground 
maintenance  personnel;  and 

(4)  Has  a  means  to  verify  proper 
operation  of  the  system  or  device. 

5.  Section  27.1521  is  amended  by 
adding  paragraphs  (j)  and  (k)  to  read  as 
follows; 

§  27.1521    Powerpiant  limitations. 

*         •         •         •         • 

(j)  Rated  30-second  OEI  power 
operation.  Rated  30-second  OEI  power 
is  permitted  only  on  multiengine, 
turbine-powered  rotorcraft,  also 
certificated  for  the  use  of  rated  2-niinufe 
OEI  power,  and  can  only  be  used  for 
continued  operation  of  the  remaining 
engine(s)  after  a  failure  or  precautionary 
shutdown  of  an  engine.  It  must  be 
shown  that  following  application  of  30- 
second  OEI  power,  any  damage  will  be 
readily  detectable  by  the  apphcable 
inspections  and  other  related 
procedures  furnished  in  accordance 
with  Section  A27.4  of  Appendix  A  of 
this  part  and  Section  A33.4  of  Appendix 
A  of  part  33.  The  use  of  30-second  OEI 
power  must  be  limited  to  not  more  than 
30  seconds  for  any  period  in  which  that 
power  is  used,  and  bv — 

(1)  The  maximum  rotational  speed. 
which  may  not  be  greatra-  than — 

(i)  The  maximum  value  determined 
by  the  rotor  design;  or 
.  (ii)  The  maximum  value  demonstrated 
during  the  type  tests; 

(2)  The  maximum  allowable  gas 
temperature;  and 
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(3)  The  maximum  allowable  torque. 

(k)  Rated  2-minute  OEI  power 
operation.  Rated  2-minute  OEI  power  is 
permitted  only  on  multiengine,  turbine- 
powered  rotorcraft,  also  certificated  for 
the  use  of  rated  30-second  OEI  power, 
and  can  only  be  used  for  continued 
operation  of  the  remaining  engine(s) 
after  a  failure  or  precautionary 
shutdown  of  an  engine.  It  must  be 
shown  that  following  application  of  2- 
minute  OEI  power,  any  damage  will  be 
readily  detectable  by  the  applicable 
inspections  and  other  related 
procedures  furnished  in  accordance 
with  Section  A27.4  of  Appendix  A  of 
this  part  and  Section  A33.4  of  Appendix 
A  of  part  33.  The  use  of  2-minwte  OEI 
power  must  be  limited  to  not  more  than 
2  minutes  for  any  period  in  which  that 
power  is  used,  and  by — 

(1)  The  maximum  rotational  speed, 
which  may  not  be  greater  than — 

(i)  The  maximum  value  determined 
by  the  rotor  design;  or 

(ii)  The  maximum  value  demonstrated 
during  the  type  tests; 

(2)  The  maximum  allowable  gas 
temoerature;  and 

(3j  The  maximum  allowable  torque. 
6.  Section  27.1549  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§27.1549    Powerptant  Instruments. 


JMI 


(e)  Each  OEI  limit  or  approved 
operating  range  must  be  marked  to  be 
clearly  differentiated  from  the  markings 
of  paragraphs  (a)  through  (d)  of  this 
section  except  that  no  marking  is 
normally  required  for  the  30-second  OEI 
limit. 

PART  29— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

7.  The  authority  citation  for  Part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1354(a).  1355. 
1421.  1423,  1424.  1425.  1428.  1429.  and 
1430: 49  U.S.C.  106(g). 

8.  Section  29.67  is  amended  by 
revising  paragraph  (a)(l)(i)  to  read  as 
follows: 

§  29.67    Climb:  one  engine  inoperative. 

(a)  *  •  * 

(D*  *  * 

(!)  The  critical  engine  inoperative  and 
the  remaining  engines  within  approved 
operating  limitations,  except  that  for 
rotorcraft  for  which  the  use  of  30- 
second/2-minute  OEI  power  is 
requested,  only  the  2-minute  OEI  power 
may  be  used  in  showing  compliance 
with  this  paragraph; 

9.  Section  29.923  is  amended  by 
revising  paragraphs  (a)  introductory  text 


and  (b)(1);  and  by  adding  paragraph 
(b)(3)  to  read  as  follows: 

§  29.923    Rotor  drive  system  and  control 
mechanism  tests. 

(a)  Endurance  tests,  general.  Each 
rotor  drive  system  and  rotor  control 
mechanism  must  be  tested,  as 
prescribed  in  paragraphs  (b)  through  (n) 
of  this  section,  for  at  least  200  hours 
plus  the  time  required  to  meet  the 
requirements  of  paragraphs  (b)(2),  (b)(3), 
and  (k)  of  this  section.  These  tests  must 
be  conducted  as  follows: 
*        «        *        •        • 

(b)*  •  * 

(1)  Except  as  prescribed  in  paragraphs 
(b)(2)  and  (b)(3)  of  this  section,  the 
takeoff  torque  run  must  consist  of  1 
hour  of  alternate  runs  of  5  minutes  at 
takeoff  torque  and  the  maximum  speed 
for  use  with  takeoff  torque,  and  5  , 
minutes  at  as  low  an  engine  idle  speed 
as  practicable.  The  engine  must  be 
declutched  from  the  rotor  drive  system, 
and  the  rotor  brake,  if  furnished  and  so 
intended,  must  be  applied  dunng  the 
first  minute  of  the  idle  run.  During  the 
remaining  4  minutes  of  the  idle  run,  the 
clutch  must  be  engaged  so  that  the 
engine  drives  the  rotors  at  the  minimum 
practical  r.p.m.  The  engine  and  the  rotor 
drive  system  must  be  accelerated  at  the 
maximum  rate.  When  declutching  the 
engine,  it  must  be  decelerated  rapidly 
enough  to  allow  the  operation  of  the 
overrunning  clutch. 
***** 

(3)  For  multiengine,  turbine-powered 
rotorcraft  for  which  the  use  of  30- 
second/2-minute  OEI  power  is 
requested,  the  takeoff  run  must  be 
conducted  as  prescribed  in  paragraph 
(b)(1)  of  this  section  except  for  the 
following: 

(i)  Immediately  following  any  one  5- 
minute  power-on  run  required  by 
paragraph  (b)(1)  of  this  section,  each 
power  source  must  simulate  a  failure,  in 
turn,  and  apply  the  maximum  torque 
and  the  maximum  speed  for  use  with 
30-second  OEI  power  to  the  remaining 
affected  drive  system  power  inputs  for 
not  less  than  30  seconds,  followed  by 
application  of  the  maximum  torque  and 
the  maximum  speed  for  use  with  2- 
minute  OEI  power  for  not  less  than  2 
minutes.  At  least  one  run  sequence  must 
be  conducted  from  a  simulated  "flight 
idle"  condition.  When  conducted  on  a 
bench  test,  the  test  sequence  must  be 
conducted  following  stabilization  at 
takeoff  power. 

(ii)  For  the  purpose  of  this  paragraph, 
an  affected  power  input  includes  all 
parts  of  the  rotor  drive  system  which 
can  be  adversely  affected  by  the 
application  of  higher  or  asymmetric 
torque  and  speed  prescribed  by  the  test. 


(iii)  This  test  may  be  conducted  on  a 
representative  bench  test  facility  when 
engine  limitations  either  preclude 
repeated  use  of  this  power  or  would 
result  in  premature  engine  removals 
during  the  test.  The  loads,  the  vibration 
frequency,  and  the  methods  of 
application  to  the  affected  rotor  drive 
system  components  must  be 
representative  of  rotorcraft  conditions. 
Test  components  must  be  those  used  to 
show  compliance  with  the  remainder  of 
this  section. 
***** 

10.  Section  29.1143  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§29.1143    Engine  controls. 

***** 

(f)  For  rotorcraft  to  be  certificated  for 
a  30-second  OEI  power  rating,  a  means 
must  be  provided  to  automatically 
activate  and  control  the  30-second  OEI 
power  and  prevent  any  engine  from 
exceeding  the  installed  engine  limits 
associated  with  the  30-second  OEI 
power  rating  approved  for  the  rotorcraft. 

11.  Section  29.1305  is  amended  by 
adding  paragraphs  (a)(24)  and  (25)  to 
read  as  follows: 

§29.1305    Powerplant  Instruments. 

***.*• 

(a)  •  *  * 

(24)  For  rotorcraft  for  which  a  30- 
second/2-minute  OEI  power  xating  is 
requested,  a  means  must  be  provided  to 
alert  the  pilot  when  the  engine  is  at  the 
30-second  and  2-minute  OEI  power 
levels,  when  the  event  begins,  and  when 
the  time  interval  expires. 

(25)  For  each  turbine  engine  utilizing 
30-second/2-minute  OEI  power,  a 
device  or  system  must  be  provided  for 
use  by  ground  personnel  which — 

(i)  Automatically  records  each  usage 
and  duration  of  power  at  the  30-second 
and  2-minute  OEI  levels; 

(ii)  Permits  retrieval  of  the  recorded 
data; 

(iii)  Can  be  reset  only  by  ground 
maintenance  personnel;  and 

(iv)  Has  a  means  to, verify  proper 
operation  of  the  system  or  device. 
***** 

12.  Section  29.1521  is  amended  by 
adding  paragraphs  (i)  and  (j)  to  read  as 
follows: 

§29.1521    Powerplant  limitations. 

***** 

(i)  Rated  30-second  OEI  power 
operation.  Rated  30-second  OEI  power 
is  permitted  only  on  multiengine, 
turbine-powered  rotorcraft,  also 
certificated  for  the  use  of  rated  2-minute 
OEI  power,  and  can  only  be  used  for 
continued  operation  of  the  remaining 
engine(s)  after  a  failure  or  precautionary 
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shutdown  of  an  engine.  It  must  be 
shown  that  following  application  of  30- 
second  OEI  power,  any  damage  will  be 
readily  detectable  by  the  applicable 
inspections  and  other  related 
procedures  furnished  in  accordance 
with  Section  A29.4  of  Appendix  A  of 
this  part  and  Section  A33.4  of  Appendix 
A  of  part  33.  The  use  of  30-second  OEI 
power  must  be  limited  to  not  more  than 
30  seconds  for  any  period  in  which  that 
power  is  used,  and  by — 

(1)  The  maximum  rotational  speed 
which  may  not  be  greater  than— 

(i)  The  maximum  value  determined 
by  the  rotor  design;  or 

(ii)  The  maximum  vjlue  demonstrated 
during  the  type  tests; 
,    (2)  The  maximum  allowable  gas 
temperature;  and 

(3)  The  maximum  allowable  torque. 

(j)  Rated  2-minute  OEI  power 
operation.  Rated  2-minute  OEI  power  is 
permitted  only  on  multiengine,  turbine- 


powered  rotorcraft,  also  certificated  for 
the  use  of  rated  30-second  OEI  power, 
and  can  only  be  used  for  continued 
operation  of  the  remaining  engine(s) 
after  a  failure  or  precautionary 
shutdowff  of  an  engine.  It  must  be 
shpwn  that  following  application  of  2- 
minute  OEI  power,  any  damage  will  be 
readily  detectable  by  the  applicable 
inspections  and  other  related 
procedures  furnished  in  accordance 
with  Section  A29.4  of  Appendix  a  of 
this  part  and  Section  A33.4  of  Appendix 
A  of  part  33.  The  use  of  2-minute  OEI 
power  must  be  limited  to  not  more  than 
2  minutes  for  aiiy  period  in  which  that 
power  is  used,  and  by — 

(1)  The  maximum  rotational  speed, 
which  may  not  be  greater  than— 

(i)  The  maximum  value  determined 
by  the  rotor  design;  or 

(ii)  The  maximum  value  demonstrated 
during  the  type  tests; 


(2)  The  maximum  allowable  gas 
temperature;  and 

(3)  The  maximum  allowable  torque. 
13.  Section  29.1549  is  amended  by 

revising  paragraph  (e)  to  read  as  follows: 

§29.1549    Powerplant  instruments. 

*        *         •         ,        , 

(e)  Each  OEI  limit  or  approved 
operating  range  must  be  marked  to  be 
clearly  differentiated  from  the  markings 
of  paragraphs  (a)  through  (d)  of  this 
section  except  that  no  marking  is 
normally  required  for  the  30-second  OEI 
limit. 

Issued  in  Washington,  D.C,  on  September 
9, 1994. 

David  R.  Hinson, 

Administrator. 
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DEPARTMErrr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  882 

[Docket  No.  R-94-1748;  FR-3665-F-011 

[RIN  25r7-AB45] 

Section  8  Moderate  Rehabilitation  Rent 
Adjustments;  Special  Adjustments  for 
Security  and  Expenses  Due  to  Drug- 
Related  Criminal  Activity 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
regulations  on  adjusting  Section  8 
Moderate  Rehabilitation  rents.  The  rule 
expands  upon  the  categories  of 
operating  cost  increases  which  may 
result  in  a  special  rent  adjustment  to 
reflect  substantial  general  increases  in 
security  expenses,  and  operating, 
maintenance  and  capital  repair  costs 
primarily  due  to  dnig-related  criminal 
activity. 

DATES:  Effective  Date:  October  17.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madeline  Hastings.  Rental  Assistance 
Division.  Room  4226.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SVV.  Washington.  D.C. 
20410;  telephone  (202)  708-2841;  (TDD 
number  for  the  hearing  and  speech 
impaired  (202)  708-4594.)  (These  art? 
not  toll  free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3504(h)  of  the  Paperwork. 
Reduction  Act  of  1989  (44  U.S.C.  3501- 
3520)  and  have  been  assigned  OMB 
control  number  2577-0196. 

Public  reporting  burden  for  the 
collection  of  information  requirement.s 
contained  in  this  rule  is  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading.  Other  Matters.  5>end 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
Suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 


Development.  Rules  Docket  Clerk.  451 
Seventh  Street.  SW,  Room  10276. 
Washington,  DC  20410-0500;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and    ' : 
Budget,  Attention:  Desk  Officer  for 
HUD.  Washington.  DC  20503. 

/.  Applicability 

This  rule  is  applicable  to  all  projects 
w  hich  are  under  a  Section  8  Moderate 
Rehabilitation  Housing  Assistance 
Payments  (HAP)  Contract  in  the  regular 
Section  8  Moderate  Rehabilitation 
program.  The  rule  revises  the  current 
regulations  in  subpart  D  of  24  CFR  Part 
B82  which  govern  the  special 
procedures  for  adjusting  contract  rents 
of  regular  Moderate  Rehabilitation 
projects  during  the  term  of  the  HAP 
Contract. 

//.  Special  Adjustments 

This  rule  implements  Section  542  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act.  which 
amended  Section  8(c)(2)(B)  of  the  U.S. 
Housing  Act  of  1937.  It  provides  for 
Public  Housing  Agencies  (PHAs)  to 
recommend,  and  HUD  to  approve, 
subject  to  the  availability  of 
appropriations,  a  special  adjustment  to 
reflect  substantial  general  increases  in 
security  expenses,  and  operating, 
maintenance  and  capital  repair  costs 
primarily  due  to  drug-related  criminal 
activity.  The  Owner  does  not  have  a 
contractual  or  regulatory  right  to  receive 
the  special  adjustment.  HUD  may 
approve  a  special  adjustment,  and  the 
PHA  may  make  a  special  adjustment  to 
contract  rents.  A  special  adjustment 
must  be  determined  in  accordance  with 
HUD  procedures  and  be  approved  by 
HUD. 

///.  Justification  for  Final  Rule 

The  Department  has  determined  that 
the  changes  made  by  this  rule  should  be 
adopted  without  the  delay  occasioned 
bv  requiring  prior  notice  and  comment. 
This  rule  only  adds  statutory  language 
that  cxpcuids.  subject  to  appropriations, 
the  number  of  special  rent  adjustments 
for  Section  8  Moderate  Rehabilitation 
rents.  As  such,  notice  and  comment  are 
unnecessary  and  the  rule  is  exempt 
under  24  CFR  Part  10  from  notice  and 
comment  requirements. 

A',  (nher  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 


Impact  is  available  for  public  inspectioa 
between  7:30  a.m.  and  5:30  p.m. . 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

B.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  This  rule 
adds  a  special  rent  adjustment  for 
Section  8  Moderate  Rehabilitation  rents 
as  permitted  by  statute  and  subject  to 
appropriations.  It  will  not  have 
substantial,  direct  effects  on  States,  on 
their  political  subdivisions,  or  on  their 
relationships  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government. 

C.  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  the  Family,  has 
determined  that  this  rule  will  have  only 
an  indirect,  though  beneficial,  impact 
on  family  formation,  maintenance,  and 
general  well-being,  since  it  would 
encourage,  when  funds  are  appropriated 
for  this  purpose,  expenditures  in  the 
affected  housing  for  increases  in 
security  expenses,  and  operating, 
maintenance  and  capital  repair  costs. 
primarily  due  to  drug-related  criminal 
activity.  The  rule.  thus,  is  not  subject  to 
review  under  the  Order. 

D.  Regulatory  Flexibility 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Secretary  by  his  approval  of  this  rule  for 
publication  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  allows  HUD 
to  approve  rent  adjustments  to  private 
owners  for  substantial  general  increases 
in  security  expenses,  and  operating, 
maintenance  and  capital  repair  costs 
primarily  due  to  drug-related  criminal 
activity. 

E.  St?mi-Annual  Agenda 

This  rule  was  listed  as  item  number 
1692  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  25.  1994  (58  FR  20424.  20471) 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic  Assistance 
number  is  14.856. 

List  of  Subjects  in  24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Homeless, 


Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements 

Accordingly,  the  Department  amends 
24  CFR  Part  882  as  set  forth  below: 

PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— EXISTING  HOUSING 

1.  The  authority  citation  for  24  CFR 
Part  882  continues  to  read  as  follows: 

Aulharityr42  U.S.C.  1437a.  1437f.  1437f. 
3535(d),  11361,  and  11401. 

2.  In  §882.410,  paragraph  (a)(2)  is 
revised  and  the  OMB  control  number  is 
added  to  the  end  of  the  section  to  read 
as  toilows:  ' 

§882.410    Rent  adjustments. 

(a)*   •   • 

(2)  Special  AdjusUnents.  (ij  A  special 
adjustment,  to  the  extent  determined  by 
HUD  to  reflect  increases  in  the  actual 
and  necessary  expenses  of  owning  and 
maintaining  the  unit  which  have 
resulted  from  substantial  generaF 
increases  in  real  property  taxes. 


assessments,  utility  rates  and  utiUties 
not  covered  by  regulated  rates,  may  be 
recommended  by  the  PHA  for  approval 
by  HUD.  Subject  to  appropriations,  a 
special  adjustment  may  also  be 
recommended  by  the  PHA  for  approval 
by  HUD  when  HUD  determines  that  a 
project  is  located  in  a  community  where 
drug-related  criminal  activity  is 
generally  prevalent,  and  not  "specific  to 
a  p)articular  project,  and  the  project's 
operating,  maintenance,  and  capital 
repair  expenses  have  substantially 
increased  primarily  as  a  result  of  the 
prevalence  of  such  drug-related  activity. 
HUD  may.  on  a  project-by-project  basis, 
provide-adjustments  to  the  maximum 
,  monthly  rents,  to  a  level  no  greater  than 
120  percent  of  the  current  gross  rents  for 
each  unit  size  under  a  Housing 
Assistance  Payments  Contract,  to  cover 
the  costs  of  maintenance,  security, 
capital  repairs  and  reserves  required  for 
the  Owner  to  carry  out  a  strategy 
acceptable  to  HUD  for  addressing  the 
problem  of  drug-related  criminal 
activity.  Prior  to  approval  of  a  special 
adjustment  to  cover  the  cost  of  physical 


improvements,  HUT)  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50.  including 
the  applicable  related  authorities  at  24 
CFR  50.4 

(ii)  The  aforementioned  special  rent 
adjustments  will  only  be  approved  if 
and  to  the  extent  the  Owner  clearly 
demonstrates  that  these  general 
increases  have  caused  increases  in  the 
owners  operating  costs  which  are  not 
adequately  compensated Jor  by  annual 
adjustments. 

(iii)  The  Owner  must  submit  financial 
infonnation  to  the  PHA  which  cloarly 
supports  the  increase.  For  Contracts  of 
more  than  twenty  units,  the  Owner  must 
submit  audited  financial  information. 
•        •        «        *        • 

(Approved  by  thf  Off**  e  of  Management 
and  Budget  under  OMB  approval  number 
2577-0196) 
loseph  Shuldiner. 

Assistant  St-cn-tary  for  Public  and  Indian 
Housing. 

jFR  Doc.  94-22972  Filed  9-15-94;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 
[FAR  Case  93-Sl 

Federal  Acquisition  Regulation; 
Legislative  Lobbying  Costs 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  to  amend  the  Federal 
Acqusition  Regulation  (FAR)  cost 
principles  concerning  lobbying  costs. 
This  regulatory  action  was  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  pursuant  to  Executive 
Order  No.  12866  dated  September  30, 
1993. 

DATES:  Comments  should  be  submitted 
on  or  before  November  15, 1994  to  be 
considered  in  the  formulation  bf  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  conunents  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  93-6  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contract  the  FAR 
Secretariat,  Room  4037,  CS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  93-6. 

SUPf>t.EMENTARY  INFORMATION: 

A.  Background 

This  FAR  case  was  opened  to  address 
issues  raised  by  the  OMB  SWAT  Team 
concerning  the  requirement  to  maintain 
records  which  are  in  addition  to  normal 
records  maintained  to  record  lobbying 
costs  under  FAR  31.205-22(f).  The 
proposed  FAR  rule  would  delete 
31.205-22(f)  because  it  conflicts  with 
the  recordkeeping  requirements  in 
31.201-6(c),  31.205-22(e),  and  Cost 
Accounting  Standards  (CAS)  405. 
Accounting  for  Unallowable  Costs  (48 
CFR  9904.405-50(a)).  In  addition,  the 
Councils  believe  that  31.205-22({)  is 
inconsistent  with  the  clause  at  52.203- 
12,  Limitation  on  Payments  to  Influence 


Certain  Federal  Transactions,  which 
requires  contractors  to  disclose  lobbying 
activities.  The  reporting  of  such 
activities  must  necessarily  be  based 
upon  certain  contractor  records  which 
support  the  disclosures.  The  proposed 
rule  also  removes  the  prohibition 
against  reimbursing  executive  lobbying 
costs  at  31.205-50  and  adds  it  to  the  list 
of  specifically  unallowable  lobbying 
costs  at  31.205-22(a). 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C  601.  et  seq., 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  The  cost 
principles  apply  only  to  contracts  for 
which  cost  or  pricing  data  has  been 
submitted.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  also  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  93-6),  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  bom 
offerors,  contractors,  or  members  of  the 
pubUc  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  September  13, 1994. 
Albert  A.Vicchiolla. 
Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-22  is  amended  by 
revising  the  section  heading;  at  the  end 
of  paragraph  (a)(4)  by  removing  the 
word  "or";  at  the  end  of  paragraph  (a)(5) 
by  removing  the  period  and  inserting  "; 


or";  by  adding  paragraph  (a)(6);  and  by 
removing  paragraph  (f)  and 
redesignating  paragraph  (g)  as  (f)  to  read 
as  follows: 

31 .205-22    Lobbying  and  politicai  activity 
costs. 

(a)  *  *   * 

(6)  Costs  incurred  in  attempting  to 
improperly  influence  (see  FAR  3.401), 
either  directly  or  indirectly,  an 
employee  or  officer  of  the  executive 
branch  of  the  Federal  Government  to 
give  consideration  or  to  act  regarding  a 
regulatory  or  contract  matter. 


31.205-50    [Removed  and  reserved] 

3.  Section  31.205-50  is  removed  and 
reserved. 

[FR  Doa  94-23025  Filed  9-15-94;  8:45  am) 
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48  CFR  Part  31 

[FAR  Case  93-20] 

Federal  Acquisition  Regulation; 
Records  Retention 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  to 
explicitly  state  that  contractors  must 
maintain  adequate  cost  records  in  order 
to  be  reimbursed  for  all  claimed  costs. 
This  regulatory  action  was  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  pursuant  to  Executive 
Order  12866  dated  September  30, 1993. 

DATES:  Comments  should  be  submitted 
on  or  before  November  15, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  93-20  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  93-20. 


SUPPLEMENTARY  information: 

A.  Background  . 

The  guidance  for  determining  cost 
allowability  at  FAR  31.201-2  currently 
does  not  explicitly  state  that  contractors 
must  maintain  adequate  cost  records  in 
order  to  be  reimbursed  for  all  claimed 
costs  nor  does  it  specifically  state  that 
the  contracting  officer  has  the  authority 
to  disallow  costs  which  are  determined 
to  be  inadequately  supported.  This 
requirement  and  authority  have, 
heretofore,  been  considered  to  be 
implicit  in  the  cost  principles.  However, 
the  Councils  are  proposing  that  the  FAR 
explicitly  address  these  issues  because 
the  Office  of  Federal  Procurement 
Policy  SWAT  Team  on  Civilian  Agency 
Contracting  in  its  report  of  December  3, 
1992,  "Improving  Contracting  Practices 
and  Management  Controls  on  Cost-Type 
Federal  Contracts,"  found  that  agencies 
are  having  difficulty  because  the  FAR  is 
silent  on  these  issues.  A  new  paragraph 
(d)  is  proposed  for  FAR  31.201-2  to 
explicitly  state  that  costs  claimed  for 
reimbursement  must  be  adequStely 
supported  and  that  the  contracting 
officer  may  disallow  costs  which  are 
inadequately  supported. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  clarifies.a 
condition  of  cost  allowability  "for 
contractors  who  wish  to  be  reimbursed 
under  Government  contracts  subject  to 
FAR  31.2.  The  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq..  applies  but  the 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  most 
contracts  awarded  to  small  entities  are 
awarded  on  a  competitive,  fixed-price 
basis  and  the  cost  principles  do  not 
apply.  An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  wrill  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601. 
et  seq.  (FAR  case  93-20),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement 


Dated:  September  13,  1994. 
Albert  A.  Vicchiolla. 

Director.  Office  of  Federal  Acquisition  Policy. 
Therefore,  it  is  proposed  that  48  CFR 
part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.201-2  is  amended  by 
'adding  paragraph  (d)  to  read  as  follows: 

31.201-2    Determining  allowability. 

*        •         *         •         » 

(d)  A  contractor  is  responsible  for 
accounting  for  costs  appropriately  and 
for  maintaining  records,  including 
supporting  documentation,  adequate  to 
demonstrate  that  costs  claimed  have 
been  incurred,  are  allocable  to  the 
contract,  and  comply  with  applicable 
cost  principles  in  this  subpart  and 
agency  supplements.  The  contracting 
officer  may  disallow  all  or  part  of  a 
claimed  cost  which  is  inadequately 
supported. 

[FR  Doc.  94-23027  Filed  9-15-94;  8?45  am] 
BILUNG  CODE  6820-34-M 


48  CFR  Part  31 
[FAR  Case  93-22] 

Federal  Acquisition  Regulation;  Travel 
Costs 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  to  specify 
the  documentation  required  to  support 
the  allowabihty  of  contractolt'  claimed 
travel  costs.  This  regulatory  action  was 
subject  to  Office  of  Management  and 
Budget  review  pursuant  to  Executive 
Order  12866,  dated  September  30,  1993. 
DATES:  Comments  should  be  submitted 
on  or  before  November  15, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets,  N\V, 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  93-22  in  all 
correspondence  related  to  this  case. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037.  GS  Building, 
Washington.  DC  20405  (202)  501^755. 
Please  cite  FAR  case  93-22. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  FAR  currently  does  not  specify 
what  documentation  is  required  by 
contractors  in  order  to  support  travel 
costs  incurred  under  Goverrunent 
contracts.  As  with  other  contract  costs, 
the  requirement  to  document  travel 
costs,  in  order  to  determine  the 
allowability  of  costs  incurred,  has  been 
implicit  and  would  not  normally  be 
specifically  stated  in  a  cost  principle. 
However,  the  Councils  are  proposing 
that  specific  criteria  be  incorporated  in 
the  cost  principle  at  FAR  31.205-46 
because  the  Office  of  Federal 
Procurement  Policy  SWAT  Team  on 
Civihan  Agency  Contracting  in  its  report 
of  December  3. 1992,  entitled 
"Improving  Contracting  Practices  and 
Management  Controls  on  Cost-Type 
Federal  Contracts."  found  that  agencies 
are  having  difficulty  because  the  travel 
cost  principle  is  silent  on  the 
documentation  requirements.  The  report 
had  recommended  several  changes  to 
the  FAR  which  were  viewed  to  have 
Government-wide  benefit  and  which 
would  make  the  FAR  less  general  with 
respect  to  the  allowability  of  certain 
costs.  The  Councils  also  believe  that 
revising  the  FAR  to  include  specific 
dociunentation  criteria  will  help  in 
achieving  consistent  treatment  of  such 
costs  by  contracting  officers. 

The  documentation  criteria  being 
proposed  for  the  FAR  reflect  similar 
requirements  already  imposed  by 
Section  274  of  the  Internal  Revenue 
Code  for  claiming  travel  costs  for 
Federal  tax  purposes  (26  U.S.C.  274(d)). 
There  would,  therefore,  be  no  additional 
recordkeeping  requirements  placed  on 
contractors.  The  proposed  revisions  also 
coincide  with  guidance  currently 
contained  in  the  Defense  Contract  Audit 
Agency's  Contract  Audit  Manual  (CAM) 
at  CAM  7-1002.2. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  clarifies  a 
condition  of  cost  allowability  for 
contractors  who  wish  to  be  reimbursed 
under  Government  contracts  subject  to 
FAR  31.2.  The  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  etseq..  applies,  but 
the  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  most  contracts  awarded  to 
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small  entities  are  awarded  od  a 
competitive,  fixed-price  basis  and  the 

cost  principles  do  not  apply.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  firom  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  93-22),  in  correspondence. 

C.  Pap«>vork  Reductioii  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 

List  of  Subjects  ia  4S  CFR  Part  31 

Government  procurement. 

Dated:  September  13, 19d4. 
Albert  A.  VicdiioUa, 
Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Authsrirjr:  40  U.S.C  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  31.205-46  is  amended — 

(a)  By  adding  a  heading  to  paragraph 
(a)  and  by  revising  paragraph  (a)(1); 

(b)  By  revising  the  first  sentence  of 
paragraph  (a)(3)(iv);  and 

(c)  By  adding  paragraph  (a)(7)  to  read 
as  follows: 


§31.205-46    Traval costs. 

(a)  Costs  for  transportation,  lodging, 
meals,  and  incidental  expenses.  (1) 
Costs  inciured  by  contractor  personnel 
on  official  company  business  are 
allowable  subject  to  the  limitations 
contained  in  this  subsection.  Costs  for 
transportation  may  be  based  on  mileage 
rates,  actual  costs  incvured,  or  on  a 
combination  thereof,  provided  the 
method  used  results  in  a  reasonable 
charge.  Costs  for  lodging,  meals,  and 
incidental  expenses  may  be  based  on 
per  diem,  actual  expenses,  or  a 
combination  thereof,  provided  the 
method  results  in  a  reasonable  charge. 
•        *        •        •        • 

(3)   •    «    • 

(iv)  Documentation  to  support  actual 
costs  incurred  shall  be  in  accordance 
with  the  contractor's  established 
practices,  subject  to  (a)(7)  of  this 
subsection,  and  provided  that  a  receipt 
is  required  fof  each  expenditure  in  . 
excess  of  $25.00.  •   •   • 
***** 

(7)  Costs  shall  be  allowable  only  if  the 
following  information  is  documented: 

(i)  Time,  date,  and  place  of  the 
expenses; 

fii)  Purpose  of  trip;  and 

(iii)  Name  of  person  on  trip  and  their 
title  or  relationship  to  the  contractor. 

|FR  Doc.  94-23028  Filed  9-15-94:  8:45  am) 
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48  CFR  Part  45 
RIN  9000-AF64 
[FAR  Case  91-72] 

Federal  Acquisition  Regulation; 
Government  Property;  Withdrawal  of 
Proposed  Rule 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 

Admiiiistration  (NASA). 

ACTION:  Proposed  rule;  withdrawal. 

SCHMMARY:  The  Department  of  Defense, 
General  Services  Administration,  and 
National  Aeronautics  and  Space 
Administration  have  decided  to 
withdraw  a  proposed  rule,  FAR  case  91- 
72,  Ckjvemment  Property,  without 
further  action  in  order  to  prepare  for  the 
substantial  effort  required  to  implement 
the  pending  Acquisition  Streamlining 
Act  and  for  rewriting  the  Federal 
Acquisition  Regulation  (FAR)  pursuant 
to  the  National  Performance  Review. 
The  case  proposes  a  FAR  revision  to 
alert  the  contracting  officer  that 
facilities  contracts  should  be  closed  out 
when  Government  production  and 
research  property  is  no  longer  required 
for  the  performance  of  the  instant 
Government  contract  or  subcontracts. 
The  proposed  rule  was  published  in  the 
Federal  Register  at  59  FR  14461.  March 
28.  1994. 

FOR  FURTHER  tMFORMATtOH  CONTACT: 

Ms.  Beverly  Fayson,  FAR  Secretariat, 
Room  4037,  GS  Building,  Washington, 
DC  20405,  (202)  501-4755. 

List  of  Subjects  in  48  CFR  Part  45 

Government  procurement. 

Dated:  September  13, 1994. 
Albert  A.  ViochioUa, 

Director,  Office  of  Federal  AcqutsHkm  Policy. 
(FR  Doc.  94-23029  Filed  9-15-^;  8:45  am] 
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516 45974 

552 .-. .45212 

701- 46760 

776 45213 

33  CFR 

20 45757 

100 .•.:....47539 

117 46172.  46333,  47540. 

47541 

165 45227,  46173,  46335. 

46336,  4691 8,  4691 9,  47542. 

47543 

402 45228 

Proposed  Rules: 

Ch.  1 47576 

100 46208 

117 45252,  46209,  47577 

120 46211 

128 „ 46211 

165 46378 

34  CFR 

602_ ., 46174 

628 46174 


667 461 74 

682 461 74 

Proposed  Rules: 

645 45964 

38  CFR 

242 .....45924 

37  CFR 

1 45757,  47082 

38  CFR 

3 .45975.46337 

4 „ „...46338 

14 „ 47082 

Proposed  Rules: 

3...,. .46379 

8..... 45254 

21 « 45644 

39  CFR 

111 47085 

491 ,45625 

PropoMd  Rules: 

111 45652 

40  CFR 

9 46339.47384 

52 45230,  45231 .  45233, 

45976, 45978, 45980. 45985, 
46175,  46176.  46178,  46180, 
46182, 46552, 46553, 46556. 
46557,  46562.  46763,  46764. 
46766,  46920, 46924, 46929. 
47088,  47254,  47256,  47258, 
47260. 47261 .  47263.  47544, 
47546 

60...„ - .....;:47264 

63 46339 

81 45978,  45980,  45985. 

47088 

85 45626 

172 45600 

180 46190,  46352,  46353 

185 :..46768 

272 45986 

300 45628,  46354,  46569, 

47384 

766 -. 46355 

799 45629,46355 

Proposed  Rules: 

Chapter  1 46780,  46947 

52 45653,  46015.  46019. 

46212. 46213. 46380, 46479, 

46601. 46602. 46780. 46948, 

47104, 47287. 47288. 47578, 

47580 

60 46381.  46602.  46780 

70 46948,  47105 

81  460^9,  46380.  46479. 

47104 

85 47581 

152 47289 

156 47582 

260 47583 

261 47583 

273 47583 

700 45526 

720 45526 

721 .....". 45526 

723 .-..: ;..45526 

725 45526 

745 45872 

41  CFR 

105-72 47268 


301-1 46192 

301-7 46192 

301-8 ;.....„ 46192 

301-1 1 ^ 46192 

301  -1 6 ..- 461 92 

301-17 46192 

302-6 46357 

Proposed  RotoK 

101-20 46951 

42  CFR 

405 — 46500 

412 ; 45330 

413 „ _ „.45330 

466 45330 

482.: 45330.  46500 

485 45330.  46500 

489 45330 

Proposed  Rules: 

121 46482 

43  CFR 

Put>Uc  Land  Orders: 

7079 45234 

7080 45234 

7081 46987 

7082 _ 47096 

Proposed  Rules: 

39 46952 

403 46801 

2800 46806 

2810 :..46806 

2880 „......„ 46806 

45  CFR 

Proposed  Rules: 
1307 


46806 


46  CFR  , 

298 '. 47548 

Proposed  Rules: 

Ch.  1 47576 

28 .....47034 

47  CFR 

24 «...._ 46195 

32.. ; 46930 

64 46357,46769 

73 46930,  46931,  46932. 

46933 

76.. 46358 

90 4S988 

Proposed  Rules: 

36 46606 

64 46806 

73 ™..„.46385,  4711 1 

48  CFR 

10 ; 46019 

1 3 .„„ 4602 1 

22 46020 

45 45657 

52 4565'7,  46019.  46020 

1801. 46358.  46359 

1807 46356 

1815 46358.46359 

1825 46359 

1844 _ 46359 

1852 46359 

5232 .46213 

5252 46213 

5552 „ ^ 46022 

Proposed  Rules: 

5 47112 

7 47112 


10 471 1 2 

15 „ ..47112 

16 _. .„471 12 

1 7 47112 

19 46385 

31 »„.47776,  47777 

37 .:. 47112 

44 47112 

45 ;.47778,  47583 

46 46386,47112 

52  ..: 46385.  471 12.  47583 

601 47584 

602 _..- _ 47584 

603 _ 47584 

604 47584 

605 : 47584 

606 _ ^ .47584 

608 ..« „ 47584 

609 „.... 47584 

610 „..„.:. 47584 

613 „ ........47534 

614 47584 

61 5 47584 

616 47584 

617 47584 

619 47684 

622 47584 


623 „ 47584 

625 .: ...47584 

627 47564 

628 _ ...47584 

631... : 47584 

632 „.„._._47564 

633 47584 

634 47584 

636 47584 

637 ;, 47584 

639 47534 

642 ; ...„ 47584 

643  ....-..: ......47584 

647 47584 

649 47584 

651 47584 

652 .„ :.....47584 

653 47584 

670 47584 

49  CFR 

Proposed  Rules: 

Chapter  III 46892 

Ch.  IV 47576 

192 46219 

195 _ r_46219 

229 _ „47676 


231 47676 

232 47676 

562... . 46952 

1039 47292 

1145 47292 

50  CFR 

17 45989,  46710,  46715 

204 46126 

20 45235.45588 

285 ..:. ; 46569 

301 46126 

371 47283 

638... 47563 

663. 46126 

671 ,. 46126 

672 ....45239,46125 

675 46126.  46570.  46771 

676.... 46126 

677 46126 

685 46933 

Proposed  Rules: 

13 47212 

14  47212 

17 45254.  45659,  46022. 

46219.46607.46611.47112. 
47293,  47294 


20.„ 46320 

23 46023 

100 45924 

227  .„ 458C8 

405 45255 

424 45661 

61 1 46810 

638 46387 

642 46387 

644 „ 4661 2 

653 46810 

655: _ „ 46387 

677 46816 


LIST  OF  PUBLIC  LAWS 

Note:  No  putjJic  bifls  which 
have  become  law  were 
recefved  tjy  the  Offtce  of  the 
Federal  Register  for  Inclusion 
in  today's  List  of  Public 
Laws. 

La.<!l  List  September  14.  1004 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
tent  approximately  90  days 
before  this  date. 

/ .... 


:AFR  SMITH212J 

JJOHN  SMITH 

:  212  MAIN  STREET 

:  PORESTVILLE  MD  20747 


DEC94  R  1     :  :aPRDO  SMITH212J 

J  JJOHN  SMITH 

J  :212  MAIN  STREET 

:  :  PORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 

/ t 

DEC94  R  1  : 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Youi^  service 
will  be  reinstated. 

To  chanse  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  COTrespondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


*5468 


Superintendent  of  Documents  Sut>scr1ption  Order  Fonn     Chmyt  yourordtr. 


LjYcSy  piease  enter  my  subscriptions  as  fdows: 


To  fax  your  orders  (202)  512-2233 


subscriptions  to  Federal  Register  (FR);  rcludhg  the  daily  Federal  Register,  monthly  Index  and  LSA  Ust 
of  Code  of  Federal  Regulations  Sections  Affected,  at  M90  (*612.50  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  onty  HmDCff.  at  '444  (»555  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  pwsonal  name 


(Pteaaa  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


For  privacy,  check  tx>x  t>elow: 

a  Do  not  make  my  name  available  to  ottier  mailers 

Check  method  of  payment 

□  Check  payat)le  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    I    I    I    I    I    I    I    l-f"! 

□  VISA      □  MasterCard    |     |    |    |    ^expiration  date> 

I   I   I   I   I   I Ill   ITTI 

Thank  you  for  your  orderi 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  pnnts  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  tif  the  President 
Legislative  hstory  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  103d  Congress.  2d  Session.  1994. 

ffii^^ooo^  ^'®°  ^^^  ^  purchased  from  the  Supehnteodent  of  Documents,  Washirwton,  DC 
20402-9328.  Pnces  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


_,_j_-  Superintendent  of  Documents  Subscriptions  Order  Form 

*  OM 

L— I   I  Ec>,  enter  my  suhscription(s)  as  follows; 

To  fax  your  orders  (202)  512-2233 


Charge  your  order. 
ii'sEasyl 


___su»«criptio,K  lo  PUKAC  LAWS  ft*  tbc  I03d  Congress,  2d  Session.  1994  for  $156  per  subscription. 


(Cnwpani  or  RenoMi  ffaoie) 


(Please  type  or  print) 


(Additional  address/anemion  line) 


(Street  address) 


(City.  Stale.  ZIP  Code) 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Docwoents 
D  GPO  Deposit  Accoom         i    I    i     I    1    I    I    ]-!"] 
I — I  VISA  or  MasterCard  Account 

m 


n 


n 


(Cicdh  card  exptratioa  date) 


(MgrtiMe  friione  induding  srsa  code) 


Thank  you  for 
yoor  order! 


(Ptttchase  Order  No.)  : 

YES    NO 
IVtojri*»«akeyoi»r«Miie/addre«8avrilaWei»o«her  meters?  □  Q 


(Auttionzing  Signature) 


ii«t> 


Mail  To:     New  Orders,  SuperiiUemknt  of  Oocumeots 
P.O  Box  371954.  Pittsburgh.  PA   5250-7954 


JMi 


Daytime  phone  Including  area  code 


Purctiase  order  nurntwr  (optional) 


t«4 


Authorizino  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Order  AooeMng  CodK 

*7296 


Charge  your  order 
It's  easy  I 

To  fax  your  orders  (202)  512-2250 


Q  YES,  send  me subscriptions  to  1 994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     I    I    I    I    I    I    I    I  -  □ 

□  VISA      Q  MasterCard      |     |     |     |    |  (expiration  date) 


Gompany  or  pefsonai  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


4/94 


Purchase  order  number  (option^ 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


JMI 


The  authentic  text  behind  th©^ 


news  .  . 


The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CompiUtion  o( 

Presidential 
Documents 


z^^. 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  arwKXjncements.  It  contains  the 
fuii  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  t>y  the 
White  House. 

The  Weekly  Compilation  cames  a 


Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 
lists  of  acts  approved  by  the 
President,  nominations  submitted  to 


the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 


Published  by  the  Office  of  the  Federal 
Register.  National  Archives  and 
Records  Administration. 


Oidar  Procassing  Coda: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order, 
tt'seasyi 

To  fiat  your  orders  (202)  512-2233 

L,   YES,  please  enter one  year  subscriptions  for  the  Weekly  CompQation  of  Presidential  Docmnents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $103  First  Qass  Mail 


Price  includes 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


Q  $65  Regular  Mail 


For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


UOPO  Deposit  Account        [   |         J         J-U 

□  VISA  □  MasterCard        1    1         |  f expiration) 

J.  1        1  1  1  1  1  1  1          I  -EEE 

(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  i/B4 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7^ 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA. 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Ck>de  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
oomprisirtg  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basts,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year  $403.00 
Six  months:  $201.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $244.00 
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Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  easy! 

D    YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:  "^^  ^"*  y*»"'  *»"•*"  <^2>  512-2233 


Old*  MaoM*a  Code 

*5419 


L.  ^  J 


Federal  Register  (MFFR)  □  One  year  at  $403  each        Q    Six  months  at  $201 .50  each 

Code  of  Federal  Regulation  (CFRM3)       G  One  year  at  $244  each 

The  total  cost  of  my  order  is  $ . 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  IntematiooaJ  customers  please  add  25%. 


(Company  or  peisonal  name) 


(Please  type  or  print) 


(Additiona]  addresi/atteatioa  hne) 


T9f  pnfl/etft  i 

Q  Do  not  nake  my  name  available  to  otber  mailen 

Check  method  of  payment: 

G  Check  payable  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account 
□  VISA  Q  MasterCard 


t      1  1  1  1    1  1 

1          1     1     hexDiratioi) 

-D 


(Street  address) 


I     I     I     I     I     I     I 


(City.  Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(PurchaM  order  aa) 


(Authorizing  signature)  U94 

Thank  you /or  your  order! 

Mail  to:    Superintendent  of  Docimients 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Sen'ice  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
Inexpensive 

On  a  WAIS  server  with  full  text 
and  graphics  through  Internet  using 
local  WAIS  client  software  from  GPO 

Subscription  prices* 

-    Single  month     $35^^^^^^ 
6  months         $200 
12  months       $375  . 

*Prices  for  single  work  .station;     . 
multiple  work  station  discounts  available 

Use  the  Internet  or  Dial  In 

To  subscribe:  Telnet  wai.s.access.gpo.gov;  login  as  nevvuser.  no  password  <enter>:  or 
use  a  modem  to  call  (202)  512-1661,  type  wais,  <enter>;  at  login  prompt,  type  newuser 

<enter> 


HM 


See  Page  11  itiside  any  issue  of  the  Federal  Register  for  additi(»nal  infonnation 
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Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format;  and  printing 
technology.  r 

Price  $5.50 


\ 


Superintendent  of  Documents  Publication  Order  Form 
Order  processtng  code:   .^133  Chargo  your  ordBr. 

1  HrfO,  pJease  send  me  the  foUowing  indicated  publications:  ^o  <■«  y«>"'  o""*™  •^  liK|ulrt»«-(202)  S12-22S0 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  06g-00(M)0037-l 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Ploaae  Type  or  Priol 
2.. 


(Conpsny  or  personal  mine) 


(Additional  addres&'attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I     I    I    I     I    I    l~M 
LJ  visa  or  MasterCard  Account 


(City.  State.  ZIP  Code) 


L 


J. 


nin:       ni            j 

Ttumk  yom  for  your  order! 

(Credit  card  expiration  dale) 

(Daytime  phone  inciuding  area  code) 

(Sienature) 

4.  Mafl  Td:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954^ 


(Rev  12/91) 
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